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Presidential  Documents 


Presidential  Detennination  No.  89-8  of  Decnnber  22,  1988 
Economic  Assistance  to  Fiji  .  '^ 

« 

Memorandum  fw  die  Secretary  trf  State 

# 

By  virtue  of  the  authority  vested  in  me  by  Section  614(a)(l^of  the  Foreign 
Assistance  Act  of  1961.  as  amended.  I  hereby:   > 

(1)  determine  that  it  is  important  to  the  security  intbrests  of  the  United  States 
to  authorize  the  disbursement  of  Fiscal  Year  1986  Economic  Support  and 
Development  Assistance  Health  Funds  for  Fiji  allocated  before  the  May  14, 
1987  military  coup  and  to  reinstate  Fiji's  eligibility  for  future  allocations  of 
economic  assistance  to  Fiji,  notwithstanding  Section  513  of  the  Foreign  Oper- 
ations, Export  Financing  and  Related  Programs  Appropriations  Act.  1989  (and 
successor  provisions  of  substantially  similar  effect)  and; 

(2)  authorize  the  furnishing  of  such  ass^tance. 

* 

You  are  requested  to  report  this  Determination  to  the  Congress  immediately, 
and  none  of  the  assistance  provided  for  herein  shall  b«  furnished  until  after 
such  report  has  been  made. 

This  Determination  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE. 
Washington,  December  22,  1988. 
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Protectkn  Board  (Board)  ia  amendiiig  it* 
regnlatkn  at  5  CFR  Fart  1201  by  revising 
the  section  concerning  the  time  Ibnit  for 
the  Office  of  Personnel  Management 
(OPM)  to  file  a  petitiaB  for 
recoosideratioa  of  a  Board  final  ofder 
pnrsuant  to  S  U^C  77D8(d).  The  coirent 
1 1201.118(b)  was  intended  to  inqilement 
the  rule  announced  by  die  court  in 
Dtvitm  V.  Sutermeuter.  724  F.2d  1S68 
(Fed.  Or.  1083).  which  provides  that  the 
30<iay  time  poiod  within  irfiich  OS%A 
may  seek  recoosidentian  onder  5  U.S.C 
7703(b)  runs  from  the  data  OFM  receives 
notice  ol  the  dedsioa  of  the  Board.  724 
F.2d  at  1562.  n.4.  However,  as  dwBoaiti 
had  noted  in  its  decision  in  Muiummn/ v. 
Departmeitt  of  Nary.  37  hLS:PJLSSl 
(1988),  the  current  rsgulaticD  adopted  a 
method  of  calculating  the  3(Mlay  period 
which  was  inoonsistent  with  the  Board's 
then  existing  practice  and  the  rule  of 
Sutermeister.  That  is,  the  repilation  at 
1 1201.118(b)  provides  for  determining 
the  aoday  period  from  the  date  of  the 
Board's  order. 

Based  on  actual  practice  since  the 
Sutenneister  rule,  the  Board  has 
detennined  that  neitfier  the  practice 
advocated  by  that  rule,  nor  the  Board's 
current  regulation  repfesents  an 
appropriate  method  far  determining  the 
time  limit  appticable  to  OFM 
reoonsideratiao  petitioos.  Adoption  of 
the  Satetmemterniit  would  require  the 
Board  to  serve  an  of  its  decisions  on 


OFM  by  certified  mail  with  a  return 
receipt  in  order  to  determine  the  date  on 
which  OFM  received  notice  of  the 
decision.  That  procedure  is  unduly 
expensive  and  burdensome.  On  the 
other  hand,  the  current  %  1201.118(b) 
may  not  provide  adequate  time  for 
OPM's  review  of  the  dedsion  since  the 
30-day  period  starts  to  run  from  the  date 
of  the  Board's  dedskm. 

This  revision,  requiring  OPM  to  file  its 
petition  within  35  days  ^ter  the  date  of 
service  of  die  Board's  final  decision  or 
order,  would  be  administratively 
feasible  and.  because  it  allows  five  days 
for  ddiveiy.  it  woidd  also  effectuate  die 
purpose  (rf  the  court's  rule  hi 
Sutenneister. 

VPtcilVK  OATe  January  19, 1989. 
TOR  RmiNM  WrOIMATIQM  COMTACT: 

Robert  B.  Taylor.  Oeric  of  the  Board. 
(202)  05»-7262. 

list  of  Subjects  In  8  CFR  Part  1281^-^ 

Administrative  practice  and 
procedure,  QvU  rights.  Government 
employees. 

Accordingly,  die  Board  amends  5  CFR 
Part  1201  as  follows: 

PART  1201-PRACTICE8  AND 


1.  Authority  for  Title  5  CFR  Part  1201 
continues  to  read: 

Aslharilr  S  U5.C  1208  and  7701(0. 

2.  Section  1201.118(b)  is  revised  to 
read  as  follows: 


f  1201.118 


(b)  Time  limit  The  Director  must  file 
the  petition  for  reconsideration  within 
35  days  after  the  date  of  service  of  the 
Board's  final  order. 


DalKjuMaiyUUIB. 
RobartB-Tsybi; 

Clerk  of  the  Board. 

[FR  Doc  80-1214  Filed  l-lft-80;  8.-4$  am] 


Thursday,  Januaiy  19,  1980 


DEPARTMENT  OF  AORICULTURE 


7  CFR  Parts  IMS  and  19M      V 

ImpieniMitalion  of  ftrmar  Program 
Loan  ProvWofw  of  llw  Diaatlar 
Actor  198S 

1  Farmers  Home  Administration, 
USDA. 

action:  Interinirnle  widi  request  for 
comments. 


•UMMARv:  The  Farmers  Home 
Administration  (FtaiHA)  amoids  its 
regulations  to  provide  tspedal  disaster 
assistance  to  eligiUe  fanners  and 
ranchers  who  sustained  sevoe 
production  losses  to  Aeir  1988  crop(s)  as 
a  result  of  wideqwead  drou^t  and  other 
natural  disasters.  This  action  is 
necessary  to  implemoit  the  provisions 
of  the  Disaster  Assistance  Act  (rf  1988. 
The  intended  effect  is  to  inootporate 
provisions  of  the  law  into  existii^ 
FmHA  regulations. 

DATCS:  Interim  rule  effective  January  19. 
1980.  Written  cemments  must  be 
submitted  on  or  before  February  21, 
1989. 


:  Submit  written  comments, 
in  duplicate,  to  die  Office  of  the  Chief. 
Directives  Management  ftsnch.  Farmers 
Home  Administration.  USDA.  Room 
6348.  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue  SW.. 
Wadiington.  DC  2025a  TheRegulatmy 
Impact  Analysis  Statemoit  (RIA)  and  all 
written  comments  made  pursuant  to  this 
notice,  wfll  be  entailable  for  public 
inspection  during  regular  woi)dng  houra 
at  the  above  address. 


IT10N  OOHTACTt 
Morris  Monesson,  Deputy  Director, 
Farmer  Programs  Loan  Making  Division, 
USDA  South  Building.  14di  and 
Indqiendence  Avenue  SW.. 
Washington,  DC  2025a  telephone  (202) 
382-1641.  -^ 


rARV 
flatrifirstioB 

This  action  was  reviewed  under    ^ 
USDA  procedures  establidied  hi 
Department  Regulation  1512-1.  whidi 
imfdements  Executive  Order  12991.  and 
was  determined  to  be  major  because  it 
will  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 


■€■ 
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of  Law 

The  Actios  C«fMitil  Counsel  has 
rtvtewed  the  regulations  which  the 
Fannera  Home  Administration  (FmHA) 
is  publiahint  as  an  interim  final  rule  to 
Implament  sections  Sll,  31Z  and  SIS  of 
the  Disaster  Assistance  Act  of  19M.  Pub. 
L 100-987. 7  U.S.C  1421  note  and  has 
found  that  thoee  regulations  comply 
with  that  statute  and  that  FmHA  has  the 
authority  to  propose  each  regulations 
pursuant  to  section  330  of  the 
ConaoHdatad  Farm  and  Rural 
Development  Act  (7  US.C.  1900). 

Summary  of  RIA 

The  Disaster  Assistance  Act  of  1000 
(Pub.  L 100-407).  dated  August  It  1000. 
ptovldas  additional  assistanoe  to  crop 
and  livestock  producers  affected  by 
drought  and  other  natural  disasters  in 
1000.  The  farm  lendUng  programs  of  the 
Faimars  Homo  Admi^stration  are 
dirsctly  affected  by  provisions  of  Title 
OL  Subtitle  a  Disaster  Credit  and 
Forbearaooa.  of  the  Act 

Sectkm  911  of  the  subtitle  temporarily 
removes  the  requirement  that  an 
emergency  loan  applicant  must  have 
had  crop  insurance  in  effect  on  a 
oop(s),  if  it  was  available,  in  order  for 
FknHA  to  coosider  disaster  losses  to 
such  crap(s)  for  die  purpoaes  of 
determining  emergency  loan  digibility 
and  the  aiairimum  aawunt  of  emergency 
loon  entttlsMoL  This  eUgibiUty 
rsstrktioo  was  enactod  as  part  of  the 
IflOS  Food  Security  Act  with  the 
intentioo  of  substituting  crop  insurance 
lor  reliance  on  disaster  loans.  TTw 
nttrktkm  ia  wairfni  only  for  crop» 
planted  for  harml  in  1998. 

Without  the  1000  crop  insurance 
linkage,  it  is  likely  the  emergency  loan 
program  in  1000  will  increase  fron  the 
1000  budget  eatimate  of  $100  million  to 
die  9000  millfaki  limit  authorized  by  the 
1000  appropriations.  This  additional 
lending  woiild  increase  1900  budget 
outlajrs,  over  the  budget  estimate,  by 
gSOOmilUon. 

Sectioa  312  of  the  Act  (1)  encourages 
the  most  effective  poeeible  use  of  diroct 
operating  loan  funds,  "as  authorized 
under  existing  law."  to  meet  the  credit 
needs  of  farmers  and  ranchers  affected 
by  the  1000  drought  and  other 
deeignatod  natural  disasters  affecting 


crope  planted  for  harvest  in  1000;  (2) 

autfaoriaee  a  bi 

refinancing  Vm 

operating  wan  program,  and  extends 


a  brooder  range  of 
l^urpoees  for  the  guaranteed 


criteria  for  guaranteed  k>an  borrowers 
*  *  *  established  by  the  Secretary:'*  and 
(3)  authorizes  the  transfer  of  unoUigated 
emergency  disaster  loan  funds  from  FY 
1000  to  die  guaranteed  operating  loan 
program  in  FY  1000,  provided  die  funds 
first  shall  be  used  to  satisfy  the  level  of 
assistance  estimated  by  the  Secretary  to 
meet  die  needs  of  person  eUgibla  for 
emergency  disaster  loans. 

No  significant  budget  bnpact  is 
anticipated  due  to  these  provisions.  The 
appropriated  amounts  for  the 
guaranteed  operating  loan  program 
durii«  FY  1000  diroii«h  FY  1000  has 
bean  ittcraaaad  from  9140  biUion  to 
9240  bilhon.  while  the  paroant  nsags  of 
thoee  guarantee  funds  naa  docraased 
from  02J  percent  in  FY  1000  to  S7 
percent  in  FY  1000.  The  FY  1000  budget 
provides  for  92J0  bilboo.  which  Csr 
exceeds  the  profecled  dsmandl;  and 
therefore,  in  aH  likelihood,  diere  wiU  be 
no  need  far  die  Secretary  to  draw  on  die 
9640.100400  of  unoMlgated  disaster 
emergency  loan  cany-over  from  FY 
1000. 

Section  313  urges  the  Secretary  ot 
Agftcnhure  to  exerdaa  farbaaranoe  and 
expedite  the  use  of  credit  reatnicturing 
and  other  credit  rriief  mechanisms 
authorized  under  existing  law. 

No  siyiifteant  budget  impact  is 
astfanatod  for  Hmm  provisions,  as  diese 
loan  making  and  loan  servicing 
authoritlee  were  taken  into  account  in 
preparation  of  the  FY  1000  budget 


For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice.  7  CFR  Part  9015, 
Subpart  V  (40  FR  20115.  June  24. 1003) 
and  FknHA  Instniction  1040-1. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Propams  and 
Acttvities"  (December  23. 1003). 
Emergency  Loans  and  Farm  Operating 
Loans  are  excluded  from  the  scope  ci 
Bxacotiva  Order  12372.  which  requins 
intergovernmental  oomultation  with 
State  and  local  officials. 


These  changes  affect  die  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistances 

UUM    Ci— funcy  Loans. 
UMOa—Psna  Opsntiag  Loans. 


eligibility  to  any  producer  qualifying  for 
disaster  assistanoe  for  crop  looses  in 
1000  or  having  a  maior  loes  of  s  crop  in 
1000  as  a  rsault  of  die  1000  drou^t  and 
other  natural  disasters  in  1900,  provided 
die  producers  "otherwise  meet  the 


EBvirownentsI  Impact ! 

This  document  has  bean  reviewed  in 
accordance  widi  7  CFR  Part  lOia 
Subpart  C.  "Environmental  Program."  It 
is  die  determinatioo  of  PteHA  that  die 
propoeed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with 
die  National  Environmental  PoUcy  Aot 


of  1900.  Pub.  L  01-10a  an 
Environmental  Impact  Statement  is  not 
requirsd. 

I  of  interim  Rule 


FmHA  is  implementing  this  Interim 
Ride  immodiatdy  wift  a  30  day 
comment  period.  The  "Disaster 
Assistance  Act  of  1000."  (Pub.  L 100- 
3K7).  dated  August  11. 1000,  amended 
FtaHA's  statutory  kian  making 
authorities.  It  is  necassarv  to  Implement 
diese  authorities  upon  publication  to 
provide  immediate  assistanoe  to  farmers 
and  randiers  who  have  suffered  major 
crop  prodncthm  losses  as  a  residt  of 
severe  drought  and  other  natural 
disasters  in  1000. 

Farmers  who  have  suffered  severe 
production  lessee  are  bi  dire  need  of 
(fisastar  program  assistanoe  to  purdiase 
hvestodc  feed  for  replacement  of  feed 
crops  loat  as  a  result  of  the  disaster(s). 
and  to  repay  to  creditan  and  sapfdlars 
annual  production  loans,  open  supplier 
accounts,  and  installments  due  on 
intermediate  and  long-term  debts. 

Also,  many  farmers  who  do  not 
qualify  for  Emergency  (EM)  kians  are  in 
need  of  refinancing  and  reamortizing  or 
resdwduling  dwir  1000  operating  kians 
and/or  the  annoal  fawtalhaents  due  on 
other  farm  debt,  which  dieir  preesnt 
lenders  will  be  itthictant  to  do  widiout 
an  FmHA  guarantee. 

The  Act  mandates  changes  in  the 
emergency  ban  regulations  and  the 
guaranteed  operating  loan  regulations, 
which  will  temporarily  ease  ttie 
requirements  for  obtaining  assistance 
under  diese  programs.  Inquiries  have 
already  been  made  oooomdiH  this  law; 
and  api^catlons  are  being  hrid  bi 
.abeyance  until  the  regulations  are 
issued.  Any  delay  in  inqriementing  the 
law  will  have  an  adverse  effect  on  many 
distressed  farmer*.  Due  to  the  severity 
of  the  droni^t  and  odier  natural 
disasters  that  have  impacted  neariy  all 
areas  of  the  oountry  in  1000,  many 
farmers  have  had  devastating  crop 
losses;  and  the  nation's  surpluses  of 
cotain  crops  and  commodities  havs 
been  sipiiflcandy  reduced.  By 
Implementing  these  regulations 
Immediataly.  assistanoe  will  be 
'  provided  to  many  needy  farmer*  and 
rancher*,  who  are  or  will  be  in  danger  <rf 
lodng  their  operations  without  this 
auittanca. 


regulations  at  this  time  is  to  implement 
,    various  sections  of  the  Disaster 

Assistance  Act  of  1000  (Pub.  L 100-387) 
as  it  applies  to  certain  fanner  program 
•  loans.  Those  sections  are  as  fdlows: 

Section  207— Crop  Insurance  Coverage  for 
.  the  1809  Crops. 
^  Section  311— Emergency  Loans. 

Section  312—1900  Fann  Operating  Loans. 
Section  313 — Potbearanoe  and 
Rastmcturing  for  Fann  Loans. 

Due  lo  the  uigent  need  of  finandal 
assistance  for  many  farmers  and 
ranchers,  FtaiHA  has  expedited  the 
implementation  of  these  dianges. 


The  loan  making,  supervision  and 
servicing  of  FmHA  borrowers  is 
governed  mainly  by  the  ConsoUdated 
Farm  and  Rural  Devdopment  Act 
(OONACT)  (7  U.S.C  1021  et  seq.).  The 
puipoea  for  ravislqg  the  FoiHA 


.The  existing  emeigency  (EM)  loan 
regulations  state  that  applicants  will  not 
be  eligible  for  EM  loans  to  cover 
damages  and  losses  to  any  crop(s)     ^ 
harvested  aftw  December  31. 1900. 
.  which  was  not  inmred.  bat  could  have 
been  insured  with  Federal  Crop 
Insurance  Corporation  (PCIC)  crop 
insurance  or  multi-peril  crop  insnrance, 
unless  the  crop(s)  oould  not  be  planted 
due  to  the  dedared/designated/ 
authorized  disaster(s).  The  Disaster 
Assistance  Act  of  1900  suqwnds  this 
requireiMnt  for  fsimers  and  rancher* 
who  suffered  severe  crop  production 
losses  due  to  drought  and  other  natural 
disasters  bi  1908.  and  who  otherwise 
qualify  for  emergency  loan  assistance. 
ThiB  waiver  applies  only  to  those  crops 
planted  for  harvest  in  1988. 

While  the  law  provides  for  die  waiver 
of  crop  insurance  for  die  1908  crop  year, 
it  requires  that  eligible  emeigency  \oan 
apfriicants  must  agree  to  purchase  multi- 
peril  crop  insurance  for  the  1900  crop  or 
commodity  which  suffered  disaster 
losses  in  1906,  and  for  wUdi  die  EM 
loan  is  sought  However,  die  applicant 
wiU  not  be  required  to  obtain  1989  crop 
insurance  if  any  of  the  following 
conditions  exist: 

1.  Crop  insurance  is  not  available  for 
the  crop  for  which  the  kMnis  sou^t 
(This  means  that  crop  insnrance  must 
have  been  applied  for  during  the  open 
season  for  the  crop(s)  in  question,  and 
not  that  it  was  unavailable  at  the  time  of 
application  for  the  EM  loan.) 

2  The  applicant's  annual  premium 
rate  for  the  crop  insurance  will  be  more 
than  25  percent  greater  than  the  average 
premium  rate  chaiged  for  insurance  on 
the  1908  crop  in  the  county  when  the 
applicant's  farming  operation  is  located. 

3.  The  annual  premium  for  such  crop 
insurance  is  greater  than  25  percent  of 
the  amount  of  the  EM  loan  sought 

4.  The  applicant's  1988  production 
loss,  with  respect  to  the  crop(s)/ 
commodity(ies)  for  which  die  EM  loan  is 
made,  does  not  exceed  65  percent 


5.  The  ppidicant  can  establirii.  by 
appeal  to  the  FknHA  County  Commfttee, 
that  the  purchase  of  crop  insurance 
would  impose  an  undue  financial 
hardship,  and  that  a  waiver  ai  the 
requirement  to  obtain  crop  insurance  be 
granted  by  die  County  Committee. 

The  law  also  requires  FmHA  to 
provide  guaranteed  operating  loans 
tiirongh  September  3a  1080,  to  farmers 
and  rancher*  vibo  are  eligible  for 
Agricultural  Stalrilization  and 
Conservatian  Service  (ASCS)  disaster 
program  payments  under  Subtide  D  of 
die  Disaster  Assistance  Act  of  1986,  and 
who  meet  the  existing  eligibility 
requirements  for  a  guaranteed  operating 
loain.  Such  guaranteed  loans  may  be 
made  to  refinance  1986  annual  operating 
loans,  and/or  1966  and/or  1989  annual 
installments  due  and  payable  on  real 
estate  and  chattel  debt  to  appUcants 
who  are  unable  to  make  payments  as  a 
result  of  losses  caused  by  drought  and 
other  natural  disasters  occuning  in  1968. 
The  borrower's  accounts  with  such 
lender  must  have  been  current  prior  to 
1988;  the  lender  must  allow  die  borrower 
to  repay  such  refinanced  loans  and 
installments  over  a  period  (^  up  to  six 
years  from  die  original  due  date  of  the 
loan(s)  or  the  installment(8)  refinanced; 
and  the  borrower  must  otherwise  meet 
the  criteria  established  for  guaranteed 
operating  loan  borrower*  as  prescribed 
in  Subtide  B  of  dw  CONACT. 

Additionally,  the  law  requires  FmHA 
to  provide  guaranteed  operating  loans 
through  September  30, 1980,  to  farmns 
and  ranchers  who  have  incurred  major 
losses  due  to  drought  hail,  excessive 
moisture,  or  related  conditions  in  1986, 
and  who  cannot  repay  their  1986 
operating  debt  and/or  1980  installments 
due  on  odier  farm  debt  Guarantees 
under  Subtide  B  of  die  CONACT  would 
be  available  to  borrowers  who  prc^x 
production  losses  of  suffident  quantity 
to  qualify  for  ASCS  disaster  program 
benefits. 

Ust  of  Subjects 

7CFRPaTtl945 

Agriculture,  Disaster  assistance. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
agriculture. 

Therefore,  Chapter  XVm,  Tide  7, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1045-EMERGENCY 

1.  The  auUiorify  citation  for  Part  1945 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1900. 42  U.S.C  1480. 5 
U.S.C  30t  7  CFR  2.23,  7  CFR  Z70. 


Z.  Section  1045.167  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


|104Su1<7   Loan 


(a)  EM  Joans  are  not  authorized  for 
losses  to  crops  grown  in  areas  where 
FCIC  crop  insurance  or  multi-peril  crop 
insurance  is  available,  ^iplicants  will 
not  be  eligible  lot  EM  loans  to  cover 
damages  and  losses  to  any  crop(s) 
harvested  after  December  31. 1006, 
which  was  not  insured,  but  could  have 
been  insured  with  FCIC  crop  insurance 
or  multi-peril  crop  insurance.  In  such 
instances,  applicants  will  not  qualify  for 
EM  loans  based  on  losses  to  those  crops 
which  could  have  been  insived  against 
the  losses,  unless  the  crop(s)  could  not 
be  planted  due  to  the  dedared/ 
designated/authorized  disasterfs). 
However,  as  a  result  of  the  1988  drought 
and  other  natural  disasters,  the  Disaster 
Assistanoe  Act  of  1968  provides  for  the 
waiver  of  this  mandatory  crop  insurance 
requirement  but  ordy  for  crops  planted 
for  harvest  in  1988.  Under  this  waiver 
provision,  disaster  rdated  production 
losses  sustained  to  1986  crops,  planted 
for  harvest  in  1968,  will  be  counted  in 
the  eligibility  calculation  and  the 
maximum  EM  loan  entitlement 
determination,  regardless  (rf  whether  or 
not  crop  insurance  was  available  to  the 
applicant  or  whether  or  not  such 
insurance  was  purchased  by  the 
applicant  "Planted  for  harvest  in  1968" 
means: 

(1)  For  annual  crops,  planted  for 
harvest  in  1968; 

(2)  For  perennial  crops,  planted  in 
1988  or  earlier  and  producing  an  annual 
crop  for  harvest  in  1966. 

3.  Section  1945.189  is  amended  by 
revising  the  introductory  text  o^ 
paragrairii  (n)  and  adding  new 
paragraphs  (n)(5)  and  (n)(8)  to  read  as    ■ 
follows: 


S1945.1M    Security 


(n)  Crop  insurance.  Crop  insurance  is 
Na  good  management  tool  Loan  approval 
offidals  will,  therefore,  during  the  loan 
making  process,  encourage  all 
borrower*  who  grow  insiu«ble  crops  to 
obtain  and  maintain  FOC  crop 
insurance  or  multi-peril  crop  insurance, 
if  it  is  avaUable. 


(5)  As  a  result  of  the  1968  drought  and 
other  natural  disasters  affecting  1988 
crops,  the  Disaster  Assistance  Act  of 
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1988  proYJcUa  that  all  recipients  of  BM 
loans,  baaad  on  19tB  production  Iomm. 
mutt  sfTM  to  obtain  mUlti-pedl  crop 
insurance,  under  the  Fweral  Crop 
Insurance  Act.  for  the  1980  crop  or 
commodity  wkicb  suffered  disaster 
looses  in  1988.  and  for  which  the  EM 
loan  is  sought  However,  applicants 
shall  not  be  required  to  obtain  crop 
insurance  for  a  1980  crop/commodity 
when  any  one  of  the  following 
condltioiis  exists; 

(i)  Crop  insurance  was  not  available 
for  the  crop  for  which  the  loen  is  sought. 
La.,  there  was  no  open  season  and  no 
opportunity  to  acquire  said  insurancr. 

(U)  The  applicant's  annual  premium 
rata  Car  crop  insurance  will  be  more 
than  2S  parosot  greater  than  the  average 
premium  rata  charged  for  insurance  on 
the  1908  crop  in  the  county  where  the 
applicant's  forming  operetion  is  located: 

(iii)  The  annual  premium  costs  for 
such  crop  insurance  is  greater  than  2S 
pepent  of  the  amount  of  the  EM  loan 
sought 

(iv)  The  applicant's  1988  production 
loos,  with  re^Mct  to  the  crop(t)  for 
which  the  BM  loan  is  made,  does  not 
exceed  86  percent  Calculations  for  this 
determinatioo  will  be  performed  by 
A8C8  and  entered  on  Form  FmHA  1045- 
2a  "ASCS  Veriflcatioo  of  Farm 
Acreages,  Production  and  Benefits."  in 
Part  n.  Cohunn  (b).  The  ASCS  County 
OCRoe  will  enter  all  crops  for  which  an 
application  for  disaster  assistance  has 
been  filed  in  the  disaster  year  for  each 
farm  unit  and  enter  the  percent  of  loes 
after  each  crop  listed.  Any  listed  crop 
that  has  a  loes  aaotar  than  OS  percent 
must  be  insured  for  1980.  if  it  is  planned 
to  be  planted.  Any  listed  crop  that  does 
not  have  a  lose  greater  than  86  percent 
will  not  have  en  insurance  requirement 
but  BM  borrowers  should  be  encoursged 
to  purehu^  tn^uranoe  on  all  crops  for 
which  if4ravailable: 

M  The  applicant  can  establish,  by 
appeal  to  the  FteHA  County  Committee, 
that  the  purchase  of  crop  insurance 
coverage  would  impoee  an  undue 
financial  hardship.  La.,  the  premium  ooet 
of  the  required  insurance  would  prevent 
the  appbcant  from  proiectins  a  poeltive 
cash  flow,  and  thus  disqualify  tiie 
applicant  for  BM  loan  assistance.  Each 
appeal  to  the  County  Committee  for 
waiver  of  purchidhg  crop  insurance  for 
the  1980  crop(s)  must  be  accompanied 
by  e  completed  Term  and  Home  Plan." 
Form  FmHA  431-2.  or  comparable  plan 
of  operetioo  for  1000.  signed  by  the 
applicant  and  the  County  Supervisor. 
When  the  County  Committee  spproves 
the  waiver,  it  will  be  so  staled  oit  the 
"County  Committee  Certification  or 
Recommendation."  Form  FmHA  440-2.  If 
the  County  Comipittee  denies  the 


weiver.  that  decision  will  be 
documented  on  Form  440-2  and  the 
applicant  will  be  given  full  appeal  rights 
under  Subpart  B  of  Part  1000  of  diis 
chapter.  "Farmers  Home  Administration 
Appeal  Procedure." 

(8)  When  an  spplicant  purchases  the 
necessary  crop  insurance  for  1080  as  s 
condition  to  receiving  an  BM  loan  and. 
after  the  BM  loan  is  dosed,  allours  the 
policy(iee)  to  lapee  or  causes  it  (them)  to 
be  cancelled  before  completion  of  the 
1080  production  year,  the  borrower  will 
become  immediately  liable  for  fuU 
repajrraent  of  lU  principal  and  interest 
outstanding  on  any  EM  loan  made  under 
the  provisioos  of  Title  D.  Subtitle  A. 
Section  107(d)  of  the  Disaster  Assistance 
Act  of  1008.  IIm  loan  approval  official 
urill  insert  this  requirement  in  item  41  of 
Form  FmHA  1040-1.  Ilequest  for 
Obligation  of  Funds."  which  is  signed  by 
the  applicant  and  the  FmHA  loan 
anKOval  offldaL 

^ART  lOiO— QCMEfUL 

4.  The  authority  dtation  for  Part  1980 
continues  to  read  as  foUowrs: 

^ttliHl  7  U AC  19M(  42  VSJC 14I0C  S 
U.S.C  301;  7  Cnt  US  and  2.7a 


6.  Sectioo  lOOaiOl(a)  is  amended  by 
a  sentence  to  road  as  follows: 


flOOOilOI 

(a)  *  *  *  Exhibit  G  contains  the 
policies  and  procedures  modifying  the 
Guaranteed  Operating  (OL)  loan 
regulations  (Loan  Note  Guarantees 
Only),  as  described  in  |  IflOaiTS  of  this 
subpart  to  incorporate  the  provisions  of 
Pub.  L 100-387.  the  "Disaster  Assistance 
Act  of  1000." 

•  a  •  •  • 

6.  Exhibit  G  to  Subpart  B  is  added  to 
read  as  foUotva: 

hyiCT 

Actof 


This  exhibit  ooaUins  the  pobdas  sad 
procedures  ■edlfytm  tl>e  guerealssd 
Operatiog  (OL)  loan  ragulahoaa  (Loan  Nota 
CuwanteM  Only),  as  dsacribad  ia  |  tnaiTS 
of  tiiia  subpart  lo  inoorporals  the  provlslaas 
of  Pub.  1. 10O4V.  the  *DlMStw  Aaaislawis 
Act  of  leM."  Subparts  A  and  0  of  hrt  two 
are  appUcabla  to  tliia  praaraak  except  as 
moduiad  by  dito  exhibit  OL  loaa  Bote 
guarantca  raquaala  ban  laodan.  aadi 
exhibit  miut  ba  approved  on  or  bafoiv 
Saptamber  SIX  IMOi 


lenders,  as  aet  forth  in  Subparts  A  and  B  of 
Part  lOaa  under  Subtitle  B  of  the 
ConaoUdated  Farm  and  Rural  Deveiopaient 
Act  as  modified  by  Title  UL  Subtitle  B, 
Section  31Z  of  the  "Disaster  Assistance  Act 
of  1886."  The  purpoaas  of  these  OL  loans 
Indwde:  refinandng  and  reanwrtixing  1988 
annual  operating  loans,  and/or  1988  and/or 
198B  InstaUmenta  ttiat  are  or  will  become  due 
and  payable  during  1988  and/or  1988  on  real 
estate  debt  (including  buildings  and  storage 
facilitiea).  farm  equipment  debt,  livestock 
debt  or  other  operating  debt  of  farmers  and 
randier*  that  otherwise  cannot  be  repaid  due 
to  maior  production  losses  sustained  a*  a 
result  of  drought  or  reisted  conditions.  hsIL 
flood,  or  otltsr  natural  disasters  occurring  in 


m. 

A.  Farmer    A  producer  of  agricultural 
cropa/commoditiaa  for  ssle  In  the  martiel 
place,  bidudes  crop  farmers,  livestock 
ranchers  and  producers  of  livestock  products. 

B.  Installment — An  smortixed  payment 
scheduled  under  the  terms  of  s  promissory 
note.  For  loans  made  as  annual  crop  loana. 
the  total  amount  due  is  the  installment  For 
notes  with  s  demand  payment  feature,  refer 
lo  paragreph  IV  C(5)  of  this  sxhibit  for 
dsrificstioo  of  conditions  thst  pertain  to 
refinancing  such  notes. 

C  Major  Awsee — Production  losses,  ss 
,  defined  by  ASCS.  of  soflident  magnitude  to 
qualify  a  producer  for  ASCS  emergency 
livestock  ssslstsnce  or  dlssster  progrsm 
psyments. 

D.  Operating  han—A  loen  etade  for  any 
authorted  asoiual  operating  loen  purpose,  for 
calendar  yeer  1988.  es  statsd  In  i  198ai7S(c) 
of  Subpert  &  for  widoh  peyment  camtot  l>e 
made  due  to  drought  or  related  conditions, 
tiail.  flood,  or  odier  natural  dlasters  occurring 
In  1986. 

IV.  PmgrasB  ^^lelitiiHns 

Loan  guarantee  requeats  will  not  be 
approved  until  a  determination  is  made  by 
die  Agricultural  SUbilizaUon  and 
Conservetioa  Service  (ASCS)  that  the 
proapective  bwrowef  is  sUgibte  for  benefits 
under  so  ASCS  Hveslock  feed  progrsm  or 
disaster  pa>-ment  program,  or  that  the 
borrower  incurred  wmfat  production  loaaes  ss 
determined  by  ASCS.  but  for  other  ressons  is 
not  eligible  for  ASCS  disssler  program 
benefits,  snd  tlist  tiw  use  of  sttch  benefits  are 
first  ooosidsrsd  for  rsdudng  die  prospective 
borrower's  outstanding  financial  obligations 
lacufTsd  la  die  dlssster  year.  This  is  to  ensure 
diet  loen  gueranteee  are  not  approved  in 
I  of  auch  borrower's  sctusl  financial 


The  euihortties  contsined  in  this  sxhibit 
snsbie  FmHA  to  guaraalee  ioeos  eiads  by 


A.  Eligibility. 

\.  Ceeranteed  Operating  loans  made  under 
SiAtttia  B  of  die  ConaoUdated  Farm  and 
Rural  Devefopment  Act  Farmers  snd 
rssidnrs  who  lisve  suffered  malar  loases  ss  s 
teeall  of  drought  or  reisted  conditions.  hsIL 
flood,  or  other  nstoral  disasters  occurrtng  In 
1988^  sad  wtw  fcsnnol  rspsy  their  1988 
opereting  debt  and/or  dwir  1988  and  1988 
instalioMits  due  on  ottier  farm  debt  mmy 
qualify  for  a  guaranteed  OL  loan  under 
FmHA  Instructioo  Uto-E  1 198ai7S(b). 


Fwfawl  Ragirter  /  Vol.  54.  No.  12  ^  Tbunday,  jmaagf  M^  1989  /  Rules  and  Regn^ationa  2087 


2.  Gusranteed  Operating  lioans  made  under 
Subtitle  A  of  Title  fi  of  die  Disaster 
Assistance  Act  of  1988.  Farmers  and  ranchers 
who  are  determined  eligible  to  receive 
disaster  program  benefits  from  ASCS,  based 
on  production  losses  to  sny  coounerdal  crop 
grown  for  harvest  In  1968.  may  receive  loans 
from  lenders,  guaranteed  by  FmHA,  subject 
to  the  eligibility  requirements  contained  in 
f  1980.175(b)  of  this  subpsrt,  and  the 
following: 

(a)  Guarantees  wrill  be  spproved  only  for 
those  farmers  unable  to  make  scheduled 
psyments  on  their  1968  snnusi  operating 
loans  and/or  1988  and/or  1988  acheduled 
instsUments  on  other  fsrm  debts,  ss  s  result 
of  the  conditions  stated  fai  paregraph  0  of  this 
exhibit  If  s  request  is  madelo  refinance  an 
insUllment  not  yet  due  and  payable,  the 
projected  plan  of  operation  must  show  that 
the  prospective  borrower  will  be  unable  to 
meet  the  Installment  when  it  come*  due. 

(b)  Farmers  must  otherwise  be  current  with, 
their  obligations  to  the  lender  making  the 
guaranteed  loen,  when  the  guarantee  is 
spproved.  If  s  guarantee  is  approved  to 
refinance  installments  due  more  than  one 
creditor,  the  prospective  borrower  must  be 
current  with  all  creditors  refinanced,  when 
the  guarantee  i*  approved. 

(c)  The  lender's  gusrantee  request  package, 
as  prescribed  in  i  19eail3  and  Exhibit  A  of 
this  *ubpart  will  contain  a  properly  executed 
(signed  by  sn  suthorized  ASCS  officisl)  Form 
CCC  441.  "Application  for  1988  Disaster 
Benefits."  with  sttached  worksheet  *1  W8 
Disaster  System  Producer  Calculated 
Payment  Report"  for  each  farm.  This  v4ill 
establish  that  the  fanner  ha*  been 
determined  eligible  by  ASCS  for  a  disaster 
progrsm(s)  pByment(8). 

(d)  The  FmHA  County  Committee  will 
certify  that  the  prospective  borrower  meets 
the  requirements  contained  in  {  198ai75(b). 

B:  Limitations.  Farmer*  receiving  ASCS 
disaster  benefits  only  in  the  form  of: 

1.  Emergency  feed  and  related  assistance, 
under  section  101  of  Title  I  of  the  Act: 

2.  Assistance  for  dairy  farmers,  under 
section  102  of  Title  i  of  die  Act 

3.  Emefgency  forage  program  a**i8tance. 
under  aection  103  of  Title  I  of  the  Act  or 

4.  Forest  crop  assistance,  under  Subtitle  B 
of  Title  U  of  the  Act  will  not  be  eligible  for 
loan  guarantees  under  this  exhibit . 

C.  Loan  Purposes.  Eligible  loan  purpose* 
include  any  of  the  following: 

1.  Refinancing  1968  annual  operating  loans. 

2.  Refinancing  1988  loan  installment*. 

3.  Refinancing  1969  loan  installment*. 

4.  Loans  or  loan  installments  to  be 
refinanced  must  be  due  or  will  become  due 
and  payable  during  1988  or  19B9.  and  must 
have  been  incurred  for 

(a)  Real  e*tate  debt  (induding  buildings 
and  atorage  facilitie*): 

(b)  Farm  equipment  debt 

(c)  Livestock  debt  or 

(d)  Other  operating  debt. 

5.  When  a  creditor  or  lender  requests 
refinancing  of  a  promissory  npte  that 
contains  a  demand  payment  feature,  and  the 
debt  was  incurred  for  more  than  one  purpose. 
e.g..  operating  expenses,  machinery  and/or 
equipment  purchase,  debt  carryover,  and 
other  capital  expenditures,  only  the  annual 


operating  expenae  portion,  plus  an  amount 
equivalent  to  aa  annual  instaIhBent(s)  for 
each  of  the  other  purposes,  can  be  included  in 
the  guaranteed  loan. 

D.  Terms.  1988  annual  operating  loans  and/ 
or  1986  and/or  1980  installments  refinanced 
will  be  sdwduled  for  repeyment  on  terms 
that  will  provide  die  fxnrower  s  reasonable 
opportunity  to  continue  to  receive  new 
operating  credit  while  repaying  the 
guaranteed  loan.  When  a  loan  is  made  to 
refinance  more  than  one  installment  with  the 
same  creditor,  or  more  than  one  installment 
with  different  creditors,  the  term  of  the 
guaranteed  loan  will  be  limited  to  not  more 
dian  6  yeers  from  the  esiiiest  due  date  of  any 
installment  being  refinanced. 

1.  This  exhibit  does  not  preclude 
psrtidpation  by  more  than  one  lender. 

2.  Different  lenders  of  the  same  prospective 
liorrower  may  request  separate  guarantees 
when  refinancing  their  installments, 
provided: 

(a)  Separate  notes  are  taken  and 
repayment  of  each  note  does  not  exceed  6 
years  from  the  original  installment  due  date: 
and 

(b)  The  security  requirements  in  i  1980.175 
(g)  and  (h)  are  met  except  as  stipulated  in 
paragraph  IV  E  of  this  exhibit 

E.  Security.  Adequate  security  must  exist 
for  the  proposed  debt(8)  to  be  refinanced.  A 
current  maiiket  value  appraisal  will  be 
completed  in  sccoidance  with 

i  1980.113(d)(9)  of  diis  subpart  to  ensure  diat 
sufficient  collateral  equity  exists  to  fully 
secure  the  loan  being  guaranteed. 

1.  Section  19e0.175(d)(5)  of  diis  subpart, 
which  requires  separate  and  identifiable 
security,  will  not  spfriy.  )unior  hens  on ' 
collateral  may  be  accepted  when  practical 
and  agreeable  with  the  lender  proposing  in 
the  loan. 

2.  When  a  lender  request*  a  guarantee  for 
refinancing  its  own  debt  secured  by  chattels, 
s  new  financing  statement  wilJ  be  required  to 
implement  the  requirement*  of  §  1960.109(b) 
(1)  and  (2).  A  lien  *earch  will  be  made  to 
■how  that  the  propo*ed  collateral  i*.  in  fact 
encumbered  by  the  lender  and  the 
subsequent  filing  will  give  the  intended  junior 
lien  position.  For  the*e  loan*,  the  loan 
agreement  promisaory  note,  and  any  new 
security  instruments  will  contain  language 
stating: 

(a)  The  security  position  of  the  guaranteed 
loan  being  made  is  junior  to  the  lender's 
original  lien,  and 

(b)  The  amount  of  the  prior  lien. 

3.  For  real  estate  installments  being 
refinanced,  the  best  lien  obtainable  on  the 
real  estate  serving  as  collateral  for  the  loan, 
may  be  accepted,  provided  the  junior  lien 
position  will  afford  sufficient  collateral 
equity  to  fully  secure  the  guaranteed  loan 
being  made.  If  the  junior  lien  will  not  fully 
secure  the  new  guaranteed  loan,  the  lender 
must  obtain  additional  collateral  having 
sufficient  equity  to  assure  the  new 
guaranteed  loan  will  be  fully  secured.  This 
will  be  accomplished  by  either  subordination 
of  an  existing  lien(s)  on  the  reel  estate  in 
question  or  a  lien  on  other  real  estate  having 
sufficient  collateral  equity  to  make  up  the 
deficiency  in  security  value. 

4.  When  a  single  loan  is  made  to  refinance 
more  than  one  creditors'  installments,  the 


best  ben  obtainable  may  be  taken,  as  s 
minimum,  on  the  same  item*  of  collateral  that 
serve  as  security  for  the  loan  installments 
being  refinanced,  provided  the  sum  of  the 
liens  against  the  collateral  does  not  exceed 
the  present  market  value  of  the  collateral. 

F.  Servicing. 

1.  Servicing  of  loans  made  under  this 
exhibit  will  be  in  accordance  with  }  1980.130 
of  this  subpart  paragraph  DC  of  Form  FmHA 
449-35.  "Lender'*  Agreement"  and  paragraph 
Vn  of  Exhibit  A,  Attachment  1.  "Approved 
Lender  Program,  Lender'*  Agreement" 

2.  ff  it  becomes  neflltsaiy  for  the  lender  to 
make  a  protection  advance  to  protect  or 
preserve  the  collateral,  or  if  liquidation 
becomes  necessary,  the  lender  will  determine 
whether  a  substantial  recovery  can  be  made. 

G.  Appeals.  Adverse  decisions  by  FmHA 
officials  will  be  processed  in  accordance  with 
Subpart  A  of  Part  1980  and  Subpart  B  of  Part 
1900  of  this  chapter. 

Date:  January  12, 1980. 
Roland  R.  Vanloor, 

Under  Secretary  for  Small  Community  and 

Rural  Development 

(FR  Doc  80-1247  Fded  1-16-66: 645  am] 


DEPAimiENT  OF  TRANSPOfrTATKM 

Offloo  of  ttM  DerratBry 

14  CFR  Parts  221  and  3M 

[Dodtet  No.  43343;  Amdt  221-66;  Amdt 
380-37] 

RIN  210S-ABOO 

LNC ironic  rang  or  laniTS 

AODICV:  Office  of  the  Secretary; 
Department  of  Transportation. 
action:  Final  rule. 


r:  The  Department  is  making 
final  a  proposed  rule  that  will  allow 
carriers  to  file  fiassenger  fares  tariffs 
electronically.  Tbe  rule  is  in  response  to 
an  emergency  rulemaking  petition  filed 
by  the  Airline  Tariff  Company  (ATPCO) 
The  new  rule  will  provide  Uie  carriers 
an  alternative  to  file  their  passenger 
fares  tariffs  electronicaUy,  rather  than  in 
the  paper  medium.  The  purpose  of  the 
change  is  to  improve  the  Department's 
ability  to  handle  the  ever-increasing 
volume  of  paper  tariff  filings  in  a  more 
expeditious  manner  and  to  provide  the 
industry  and  the  public  with  the  benefitf 
of  modem  technology. 

IMTE  This  regulation  is  effective 
February  21, 1089. 

PON  RINTHCR  MPOMHAIKM  CONTACT: 

Thomas  G.  Mopre.  Chief,  Tariffs 
Division.  P-44,  Dejiartment  of 
Transportation,  400  7th  Street  SW., 
Washington,  DC  2059a  Telephone:  (202) 
366-2414. 
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Undtf  nctlon  408  of  tfM  FMkral 
AvUtion  Act  of  186a  •*  aiMiKM  (Act). 
•11 U3.  and  fonigD  air  cuTtan  ara 
raquirad  to  IU«  tmiBa  witk  the 
Dapi  ym  ol  Tnamportatiaa  (th« 
•DapwtMBt"  or  'TXyT)  Mttiaf  forth 
paoMi^w  form,  cano  rataa.  otbar 
chafflaa  a»d  rulaa  wWch  apply  to  air 
traiMportation  hatwMp  a  point  or  points 
in  the  United  States,  Ito  territories  or 
'  poasaasions,  on  the  ona  hand,  and 
toiaign  points,  on  tha  other.  Once 
approved  by  the  toapactiva  aovemmant 
aviattoa  atrtlMritlaa.  as  taqolrad  under 
bliatarai  Maemanta  and/or  tha  Act. 
tbaea  taitlb  baoona  lafally  bindtaig 
contracts  of  carriage  for  international 
air  transportation. 

The  airlines  currently  file  tarifb  on 
paper  in  accordance  with  the 
requirfments  contained  in  14  CFR  Part 
221  of  the  Department's  resalatians. 
These  requirements  have  remained 
essentially  the  tame  since  their 
inception  in  1S38.  when  the  former  Civil 
AaroMuttea  Board  (the  "Board ")  was 
established.  Now.  half  a  century  later, 
farriers  and  their  tariff  pubUahiat 
agents  are  still  submitting  all  proposed 
fares,  rates,  and  rulaa  on  paper,  and 
DOT  analysts  are  still  searching  through 
voluminoas  paper  documents  to 
evaluate  all  propoaed  tariffs. 

This  paper  system  worked  well  in  a 
regulatory  environment  when  tariffs 
were  more  stable  and  static.  Ilowe^rar. 
the  aviation  environment  has  changed 
dramatlcaOy  tai  the  last  ten  years.  U.8. 
domestic  air  transportation  has  been 
completely  deregulated  and  the 
international  aviation  marketplace  has 
become  increasingly  more  competitive. 
Carrier  hres.  rulaa,  and  rates  ar«  now 
subfect  to  fraqoant,  sometimes  daily, 
dtai^ss.  As  a  resnh.  the  volame  of  tariff 
pagsa  fBaid  haa  Incraasad  tremendously, 
craathig  a  burden  on  dw  Department, 
the  industry  and  tha  public  diat  has 
become  virtndly  unmanageable  and 
nnworfcaUa. 

By  dia  Nottos  of  Proposed  Rulemaking 
issued  Joly  81  ItSB  (83  PR  anS) 
(NPRM),  ws  announced  a  propoaal 
daaifDad  to  provide  near-term,  tntartm 
reUMTWapropoaad  to  aBow  any  canter 
or  its  taiUr  tllii«  afnl  (tha  "filain.  to 
file  its  passsngar  taraa  ahctroakaOy 
with  tha Departnant by  aolabllshtnand 
m»twt«<n<wg  a  databaaa  of  all  sadi  nrea. 


its  dsTWrrtr  istsiitjiig  thaae  fare  filings 
into  this  databaaa. 

AB  daily  data  transactions  and 
Department  dacisioBS  would  be 
racordad  aa  an  alactraaic  storafs  device 
at  DaBartmaalal  haadquartara.  This 
WOTldoaMtttnla Mm  t)iBcial  DOT  tariff 
databaaa".  AM  Dipailais^sl  actkma 
would  also  appear  in  the  "oa-Hne  tarttf 
databaaa"  maintained  bv  the  filer.*  At 
the  end  of  each  day.  each  filer  would 
submit  to  tha  Department  an  electronic 
copy  of  all  transactions  made  during 
that  day  for  compariann  with  tha  daily 
data  transactioa  raootd.  We  wonkl 
compare  the  daily  eleitionic  copy 
furnished  by  the  filar  with  the  copy  of 
the  daily  transactions  that  we  recorded 
on  our  computer  to  ensure  that  the 
records,  particularly  the  on-line 
databases,  were  oomplata  and  accurate. 
If  they  were  not  wa  anwkl  take  steps  to 
enaare  immediate  UHiactive  actioa. 
Electronic  filing  would  be  strictly 
optional  The  paper  system  would 
remain  available  to  diose  cairiers  or 
filing  agenU  still  wishing  to  use  it 


We  received  conaanta  on  our 
prapoaal  from  Airline  Tariff  Pobliahing 
Company  (ATPCO).  Afa-  Tranapoci 
Association  of  Amaiica  (ATA).  ABC 
International  (ABC).  American  Airlines. 
Inc.  (American),  Eastern  Air  Lines.  Ina 
(Baatem).  Tha  Flying  Tiger  Una  Inc. 
(Flyii«  Tigar).  USAir.  Inc.  (oindy  widi 
Piedmont  Aviation.  Inc  (USAir/ 
Piedmont).  Ventairi  Asaodatas.  tfift 
Information  faMhtatry  Assodatioa  (DA), 
and  KLM  Royal  Dutdi  Airlines  (KLM).* 

An  of  the  commenters  support  the 
adoption  of  die  proposed  rule.  Each, 
however,  suggests  certain  modifications 
or  darlflcatiaoa.  Moat  of  dM  aoggeatad 
changea  are  piualy  tachoicaL  going  to 
refinements  or  iaipiusasBents  baaed    . 
upon  tha  coawnenter's  own  experience 
with  computer  te<^ol(mr  and 
programming.  Some  of  me  suggested 
changes  are  more  substantive  in 
character,  going  to  policy  issues  directly 
related  to  the  rule  itself.  In  the  tummary 
below,  and  in  the  discussion  section 


dw  bspaitma^l  iVa  pahlte  woahi  have 
accaaa  to  tUa  data  thraagh  lannlnala 
tnstallad  by  tha  filar  and  localad  at 
Departmental  headqaaitars.  and  al  ao 
charge,  llie  Department  would  raoord 


which  fallows,  we  ahall  address  diese 
substantive  matters  firat 

Subttaittire  Coammnta 

ATPCa  supported  tqr  American. 
Easlani.  Flying  Ti0V.  KLM.  USAir/ 
Pledmo^  and  ATA.  lamMaisnik  diat 
the  propoeed  rale  be  expanded  to  ^ 
incorporate  all  tariffs,  rather  then  being 
limited  )ust  to  passenger  tariffs,  it 
obfects  to  the  imposition  of  the 
electronic  Bliiw  fae.  alleging  diat  the 
propoaed  rale  containad  ao  coat 
)usttficatian  (or  the  fee.  Moreover,  it 
aifoaa  that  ao  electronic  filing  fee 
should  be  sssessed  on  those  existing 
records  which  are  conreited  from  the 
paper  to  the  electronic  meifium  upon  the 
implementation  of  filing  official  tarifb 
electronically. 

ABC  requeats  diat  die  rule  be 
amended  to  require  diat  die  Department 
or  die  filer  make  die  "raw  tariff  data"  * 
available  to  any  user  or  any  other 
interested  person  on  s  reasonable,  non- 
discriminatory basis  keyed  to  added 
cost  They  propose  that  this  be  done  by 
any  of  the  following  meUiods:  remote 
cooqNiter  link,  daily  transmissions,  or  on 
a  machine-readable  tape.  ABC  also 
requests  that  the  role  be  amended  to 
clearly  define  dw  term  "remote  access". 
lAA  recommends  that  dally  tariff  data 
should  be  consolidated  onto  a  single 
storage  medium  (such  ss  magnetic  tape 
or  CD-«OM  « )  and  be  made  available 
to  the  public  and  private  sector  users 
who  amy  wish  such  data.  IIA  also  seeks 
clarification  on  which  party,  the 
Government  or  the  private  entity,  would 
be  liable  for  the  accuracy  and  integrity 
of  the  informadon  contained  in  the 
filer's  on-line  tariff  daUbase.  Fmally, 
nA  recommends  diat  an  expiration  date 
be  placed  on  the  rule,  or  in  the  absence 
of  an  expiration  date,  that  the  rule 
include  one  or  more  ndleatanes  marking 
points  at  which  the  interim  sohition  will 
be  reviewed  by  senior  Departmental 
officials. 

Technical  Coamenta 

ATPCO.  supported  by  American. 
Eastern.  Flying  Tifer.  iCLM.  USAir/ 


■taiMOfdilMMiMklill 
of  Sm  ral«)  «Mek  wmM  b*  la 


•  KLM  aoooanwriad  Mi  MtolMiMi  wttk  ■ 
)  la  Mi  Ml  of  ttM.  W«  »«  sraofl  KLM-* 


•  TIm  tarai  *rmw  tarOT  daU".  M  ■  pracllcal  aMttar. 
•  Mico(M  BMcMM-riadabfe  uwiputei  data. 
•y  la  •  biawy  taawt  atSdi  May  ba 
anad  to  ■  MW IB  •  MiVirttc  «r  olhar  Mdtiim. 
Thla  ■achiaa-iaadaUi  dato  IhH  oaa  ka  nad 
•iadroolcaUjr  Iqr  aaotkar  aaapiSv  wHk  Ika 

laquialta  ioftwari  wMmmI  aajr  iHMaa 
Intarpfvtoitaa.  OMi  dw  data  ia  laad  by  tha  otkar 
amyalar  M  •Ul  eeavart  audi  daU  iato  letter*  and 
nuaibaf*  which  aMy  tea  ba  nmi  by  an  Individual. 
«  TW  abbrvrteUaa /tS-aOM- BMaiwacoopaci 

taabtaaiy 


Piedmont  and  ATA.  (a)  objects  to  those 
requirements  that  would  require  the  filer 
to  provide  on-line  access  to  the  tariff 
database  24  hours  per  day,  7  days  per 
week;  (b)  objects  to  the  requirement 
that  in  the  event  of  failure,  the  primary 
dedicated  circuit  be  restored  in  4  hours; 
(c)  seeks  clarification  on  the  data  fields 
thiat  are  to  be  made  available  to  the 
Government  and  on  the  size  of  the 
fields:  (d)  objects  to  the  requirement  for 
inclusion  of  die  "tariff  number"  in  the 
Filing  Advice  Status  File:  (e)  objects  to 
those  provisions  of  |  221.283(b)(7)(ii) 
which  would  preclude  the  providing  of 
reasons  for  Departmental  action;  (f) 
seeks  clarification  of  the  "routing"  as 
used  in  |  221.283(b)(8)(vui)  and 
283.283(c)(8):  (g)  objecU  to  die 
requirement  of  specifying  a  "discontinue 
date"  as  set  forth  in  i  221.283(b)(8)(ix): 
(h)  objects  to  the  requirement  for  the 
specification  of  unique  rule  numbers  as 
proposed  i  221.284;  (i)  objects  to 
annotating  the  fare  records  in  the  name 
of  the  former  carrier  when  Such  carrier 
is  adopted  by  another  carrien  (j) 
recommends  that  the  double  filing  of 
paper  associated  with  Special  Tariff 
Permission  Applications  be  modified  to 
require  that  the  paper  page  be  filed  only 
once;  (k)  seeks  clarification  of  the 
statement  in  Section  221.500  that  the 
paper  tariff  would  be  considered  the 
"official  tariff"  during  the  90  day 
experimental  period:  (1)  recommends 
that  during  the  experimental  p^od 
under  }  221.500,  filers  be  permitted  to 
file  only  selected  fares;  (m)  recommends 
that  the  rule  be  amended  to  allow  the  x^- 
filer  to  assess  the  public  a  charge  for^ 
copies  made  from  a  filer's  printer  in  the 
Department's  Public  Reference  Room. 

Venturi  Associates  recommends  that 
any  user  fees  established  by  any  filer  for 
its  services  at  Departmental 
Headquarters  not  be  cost  prohibitive. 

DA  recommends  that:  (a)  The 
Department  consolidate  the  information 
submitted  by  each  filer  into  a  single 
data  feed  at  Departmental  Headquarters 
for  easier  access  by  the  user,  and  (b)  the 
Department  consider  making  all  the 
electronic  tariff  data  available  through  a 
single  terminal  located  in  the 
Department's  Public  Tariff  Reference 
Room. 

Dbcusskm  and  Dispositkn  of 
Commenta — Substandve 


Scope  of  Rule 

We  have  decided  not  to  expand  the 
rule  beyond  die  passenger  fare  tariff  ■ 
scope  that  ATPCO  recommended  in  its 
petition  and  that  we  tentatively  adopted 
in  our  NPRM.  As  we  said  i^  the  NPRM. 
"our  simple  objective  here  is  to  provide 
some  measure  of  interim  relief  to  the 


Department  and  to  the  industry  from  the 
burdens  of  filing  paper  tariffs."  (53  FR 
25618.)  We  regard  the  general  industry 
support  for,  and  complete  absence  of 
opposition  to,  the  NFIIM,  as  indicative 
of  a  widespread  recognition  that  our 
rule  would  indeed  meet  this  objective. 
This  is  not  to  say  that  we  lack  sympathy 
for  the  commenters'  wish  that  we  move 
farther  faster.  However,  before  acting  on 
ATPCO's  petition,  we  fully  explored  all 
the  options  available  to  us  and  weighed 
the  costs  and  benefits  of  those  options. 
We  determined  that  we  could  not 
reconcile  an  expansion  of  the  rule 
beyond  passenger  fare  tariffs  with  our 
perceived  need  for,  and  thus  our  urgent 
desire  for,  prompt  interim  relief.  That  is 
still  our  view.  Given  the  additional  and 
mote  complex  technical  questions  sure 
to  arise  with  any  proirased  expansion. 
our  limited  resources  to  address  thos^ 
questions,  and  the  time  that  would 
inevitably  be  expended  in  the  process, 
we  have  concluded  that  the  public 
interest  would  be  much  better  served  by 
retaining  the  present^7pe  of  the  rule.     . 

In  this  connection,  we  are  mindful  of 
the  concern  expressed  by  some 
commenters  that  we  mi^t  simply  stop 
at  this  interim  step  and  never  complete 
the  electronification  process.  Deciddy 
that  is  not  our  intent  We  m^e  clear  in 
the  NPRM  that  even  as  we  lAoved 
towards  providing  interim  rek^f,  our 
longer-term  automation  efforts  were 
continuing,  ff  anything,  these  efforts- 
should  be  enhanced  and  speeded  by  the 
eiqiferience  we  gain  under  the  interim 
^^approach.  The  complexity  of  the  process 
\nd  die  difficulty  of  predicting  precisely 
when  certain  breakthroughs  can  be 
achieved  dissuacied  us  fi^m  adopting  a 
specific  deadline  or  even  fixed 
milestones,  as  has  been  suggested. 
Nevertheless,  we  repeat  and 
reemphasize  what  we  said  in  the  NPRM. 
namely,  that  we  are  not  departing  fiom 
our  ultimate  goal  of  establishing  a  fully 
integrated  electronic  tariff  system.  53  FR 
25616. 

'  ■*■■ 

Filing  Fees 

We  shall  maintain  the  proposed  level 
of  filmg  fees.  In  die  NPRM  (53  FR  25620). 
we  described  the  cost  methodology  we 
employed  in  setting  the  interm  filing 
fees.  We  cited  two  studies  we  relied 
upon.  Tariffs  Computerization  Project- 
Feasibility  Study  and  Cost  Analysis 
Report  (June  1965)  and  Preliminary 
Electronic  Tariff  ADP  Requirements 
Study  (March  1987).  We  also  indicated 
that  we  were  deriving  labor  cost 
estimates  from  existing  labor  costs.  We 
specifically  adhered  to  the  fee 
development  guidelines  as  set  forth  in 
applicable  organizational  regulations. 
OR-204.  effective  January  la  1983. 


Dockets  30586  and  30616  (48  FR  635. 
January  6, 1983.*  These  guidelines/ 
provide  that 

(a)  The  fees  diaiged  for  eligible  servicea 
must  l>e  fair  and  equitable,  and  should  be  a 
reasonable  approximation  of  the  attributable 
costs  that  are  expended  to  beneflt  the 
recipients,  and  (b]  The  cost  of  providing  a 
particular  service  must  be  divided  among  the 
l>eneficiaries  in  a  fair  and  equitable  manner. 
Any  computation,  however,  must  necessarily 
be  based  on  numerous  approximations  and 
can  only  be  expected  to  be  accurate  within 
reasonable  limits.  (Emphasis  added). 

Against  this  background,  we  find  that 
the  proposed  fees  are  consistent  with 
established  methodology  and  entirely 
justified  in  the  circumstances.  No 
commenter  has  presented  persuasive 
evidence  to  the  contrary.  "The 
commenters  have  suggested  that  we  use 
the  experimental  90  day  period 
contained  in  §  221.500  to  gather  actual 
cost  data,  and  to  set  the  fee  as 
predicated  on  these  costs.  We  shaU,  in 
fact  gather  such  actual  cost  data  and 
examine  it  with  an  eye  toward 
improving  the  accuracy  of  our 
approximations.  However,  in  the  event 
we  are  unable  to  gain  sufficient 
empirical  cost  data  during  this  period  to 
fine-tune  our  filing  fee,  we  intend  to 
assess  the  interim  filing  fee  for  "official 
tariff"  submissions. 

We  would  expect  that  once  we  are  in 
an  operational  mode  of  accepting 
"official  electronic  tariffs"  we  will  be 
able  to  determine  whether  the  proposed 
filing  fee  has  proven  accurate, 
insufficient  or  excessive,  ff  in  fact  it  has 
proven  excessive,  refimd  requests  may 
be  made  under  14  CFR  389u7(b)  of  die 
Department's  Organizational 
Regulations. 

We  shall  accept  a  suggestion  of  the 
commenters  that  the  Department  not 
assess  the  electronic  filing  fees  on  those 
existing  records  which  are  converted 
from  the  paper  to  the  electronic  medium 
upon  the  implementation  of  the 
"official"  tariff.  The  commenters  state 
that  the  assessment  of  an  electronic 
filing  fee  would  be  improper  since  filing 
fees  will  have  already  been  paid  under 
the  paper  regime.  We  agree  that  this 
recommendation  has  merit  and  we  grant 
this  request 

The  commenters  request  that  they  not 
be  required  to  refile  all  the  effective  and 
prospective  records  when  they  convert 
from  paper  to  an  electronic  mode.  As  an 


*  These  were  fonnerty  tha  oiganizationai 
regulatioos  of  the  Board  and  vrere  codified  in  14 
CFR  Part  38S.  which  were  promulgated  oader  the 
Office  of  Managonenl  and  Budget  (OMB)  Circular 
A-2S.  September  23,  ISSS.  Respoosibibty  for 
administering  these  rules  transferred  to  the 
Department  following  CAB  Sunset 
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•Itaniathrt  llMy  raoomBMnd  that  the 
Dapartmant  Moapt  MKh  br*  lacordi  «a 
a  macfaliM-raadabla  tapa.  This  raquast 
also  hM  writ  and  wa  wUl  pwit  it  Wa 
will  huwa»at.  laqoiva  that  whan  a  filar 
is  ghran  final  autbuilly  to  uunvvrt  from 
tha  papar  to  tha  alactronic  mode  as  the 
"offidaT  tariff  diat  tha  filar  must  fumish 
tha  DaparioMot  with  a  copy  of  tha 
laflsctiva  and  ptoapacUva 


I  tapa  or 

any  othar  amtaaUy  aocaptabia  alactronic 
madium.  Tlw  filer  will  ahe  be  rsqulred 
to  tenish  an  affidavit  to  tha  Department 
atteathit  to  such  rscoids. 

We  ebo  want  to  clarify  one  other 
Issue  concemini  conwefsion  from  peper 
to  electronic  filing.  In  the  event  that 
there  is  a  discrepancy  between  the 
"oftldar  paper  tailir  and  the  records 
submitted  by  the  filer  on  the  dey  of 
UMiwefsion.  the  records  contained  in  the 
"ofTicUl"  peper  tariff  will  be  die 
prevaUtaif  record.  We  will  amend 
11 2niob  and  380.2S(b)  to 
accominodate  these  dianges. 

Availability  of  Itaw  Tariff  Data 

ABC  has  requested  that  eiUier  the 
Department  or  the  filer  be  inquired  to 
make  evailable  to  any  user  or  any  other 
interested  person,  on  e  reasonable,  noo- 
dlscriminatocy  basis  keyed  to  added 
costs,  the  *^w  tariff  daU"  osed  to 
produce  the  tariff  inCocmation  anwarint 
on  a  video  display  screen.  ABC  also 
recoOunends  that  these  persons  be  able 
to  obtain  such  data  from  the  Department 
or  the  filer  in  any  of  the  following 
mediods:  (a)  Baetrankally  filed  tariff 
data  on  a  bulk  basis  by  remote  computer 
link,  (b)  tariff  information  on  an 
"inqniiir  basis  by  remote  computer  link, 
or  (c)  daily  megnette  tapee  containing  all 
of  die  day's  tartfniinaactians.  ABC 
statee  that  (A)  access  to  the  *^w  tariff 
data"  is  naceesary  for  it  to  iniecl 
competition  into  the  fare  data 
collection/diseewilnation  arena:  (b) 
entry  by  otfiers  into  the  data 
dissemination  and/or  fare  filing 
business  wiM  strei^gthen  the  presence  of 
market  forces  and  will  reduce  the 
prospects  of  database  bias  thst  can 
result  when  one  company  with  a 
pnexiating  market  controls  um 
database:  and  (c)  dectronic  eccess  to 
data  is  s  key  component  of  the  iegel 
requirement  that  en  sgency  make 
adequate  public  dissemination  of 
complete  Infomiatian  in  its  posse  seion 
and  eooifoL  and  that  it  aOow  for 

"value  edded  foraT. 


On  September  A  MM.  ATPCO  filed  a 
reply  lo  ABCs  oaaMianta.  uging  diet  we 
is|sLl  ABTs  isui—ienilaTinn  * 

ATPCO  iigsii  that  ABC  hes  confused 
dte  Department's  obHfstton  to  provide 
access  to  tariff  data  widi  tha  iasne  of 
whether  tbm  Department  has  an 
oblation  to  dissaminata  sodi  data;  diat 
in  fact  no  sochobUgBtioo  to 
disssarinala  exists,  and  that  this  nda 
shoaM  not  be  expanded  to  impoee  one. 
ATPOO  statee  diat  euch  information  as 
diat  laqneatad  by  ABC  should  be 
obtained  throng  the  naadom  of  . 
Informetion  Act  (B  USXI 8BZ):  Aat  ABC 
cuitently  obtahis  maddna-readable 
tariff  tapes  es  e  value-added  service 
from  ATPCO  which  ie  identical  to  die 
tenns  offered  and  prices  charged  to 
other  ATPCO  subscribers;  thet  the 
Department  must  consider  whether  sudi 
a  dissemination  aervice  substantially 
duplicates  similar  servicee  thet  would 
otherwise  be  avdlable  from  the  private 
sector,  diet  ABC  seeks  dissenrinatioo  of 
diia  daU  at  die  Debaitiuenfs  expanse 
or.  faihiv  diet  at  di^  tariff  fflers' 
expense:  and  diat  ABC  sedcs.  for  its 
o«vn  profit-making  purposes,  a  low-cost 
sutMScriptian  «s^rloe  ot  machine 
readd>ie  tariff  data  which  would  be 
subsidized  by  die  tariff  filers  or  die 
Department 

On  October  11.  l«ea  ABC  filed  a 
re)oinder  to  ATPCO's  response,  wUdi 
for  the  most  part  expands  on  the  points 
it  previously  raised.*  ABC  does  however 
raise  two  addltiooal  points  diat  warrant 
our  oonsidumtion. 

ABC  argues  diat  under  the  findings  in 
Army  Timet  Publithins  Co.  v. 
Department  of  the  Army.  884  F.  Supp. 
720  (D  J).C  198^  die  Department  is 
required  to  make  bulk  tariff  data 
available  in  a  machine-readable  format 
upon  requeat  ABC  further  argues  that 
baaed  on  the  Federal  Maritime 
Commission's  (FMC)  report  on  tariff 
automatiaa  inquhy  as  set  forth  at  SO  FR 
13088.  April  20^^68.  had  die 
Department  of  Transportation  dedded 
to  employ  a  central  DOT  databaae 
(rather  than  nsii^  ths  remote  databases 
in  noesssdon  of  various  tariff  filers),  we 
wniilkid  be  obU^ted  lo  disseminate  tariff 
in^inaatkm  in  a  maokine-readabla 
fdnnat  each  as  that  being  propoeed  by 
dMPMC 

Havii^  carefully  reviewed  tha 
comments,  as  wed  as  the  rdevant 
stetutory  and  rsgdatocy  provisions,  we 
have  daddad  not  to  accept  ABCs 


recommendadoiis  widi  resped  to 
preecribing  a  ooat  basis  for  die 
dissemination  of  "raw  tariff  data".  We 
will  require  dM  filar  to  provide,  upon 
request  e  copy  of  die  machine-readable 
data  (raw  tariff  data)  of  all  dady 
tranaadions  mads  to  the  on-line  tariff 
database,  st  dw  terms  and  prices  it  may 
•at  provided  dmt  they  are  noo- 
discriminatory.  La.  they  are 
substantially  aqdvalant  for  all  similarly- 
•ituatod  pereoos.  (1 22Le00(d).)  Ws  do 
not  on  die  odier  hand,  accept  ABCs 
recommandatiaaM  that  the  Department 
obligate  itself  to  dieseminate 
electronically  filed  data. 

Our  prindpal  gddanoe  on  dds  issue 
comes  from  OMB  Qicalar  A-13a  50  FR 
S273a  December  24. 1985  (OMB 
Circoler).  Under  the  terms  of  die  OHB 
Circalar  there  is  a  dear  distinction 
between  "accoM  to  information"  and 
"disseminetioQ  of  information".  Access 
to  information  is  defined  "as  die 
function  of  protiding  to  members  of  the 
public  upon  their  request  the 
government  infbrmatioa  to  which  they 
are  entitled  under  la%v".  Section  8i.  of 
the  OMB  Orcular.  Disseaunaaon  of 
information  is  defined  "es  dw  function 
of  distributing  government  information 
to  die  public  whether  through  printed*^ 
documents,  or  electronic  or  other  media, 
and  does  not  indode  intra-agency  use  of 
information,  inter-agency  sharing  of 
information,  or  responding  to  requesU 
for  'access  to  taiformation' ".  Section  ft-g. 
of  die  CN^  Orcular.  Appendix  IV  to  die 
Circular  lists  types  of  information  fitting 
the  two  categories. 

The  first  category,  aoceee.  refers  to 
those  situations  in  which  the 
Ck>vemment  agency's  role  is  passive, 
accees  is  what  the  Government's 
responsibdities  are  when  die  public 
comes  to  the  Government  end  asks  for 
information  the  Government  has  and  the 
public  is  entided  to.  e.g.  compilations  of 
routine  time  and  attendance  records  for 
Federal  empkiyees,  or  publication  of 
thousands  of  pages  of  common  carrier 
tariff  fiHngs  l^  regulatory  agencies.  The 
second  category,  dissamination.  refers 
to  an  active  outreach  by  the 
Government  i.e.  to  those  situations  in 
which  the  Goi^BrnmHrt  provides  die 
public  wit^mformetion  without  the 
public  ha^«g  to  come  and  ask  for  it 
Accordisl  to  die  controlling  OKffi 

those  situations  arise  where 
there  id»  specific  statutory  requirement 
for  iBinaminstinn  where  diiaemination 
is  neceaaaiy  Cor  tha  proper  performance 
of  agnnry  ^•"'***"'"i  and  where  such 
illsssminatinn  doee  not  dnpbcate  efforts 
in  other  sectors. 

bi  reviewing  all  of  tha  ooounents  to 
our  proposed  rale,  then  is  no 


/ 


disagreement  that  filed  tariff 
infoimation.  be  it  in  the  paper  or 
electronic  medium,  is  si^jed  to  public 
acceas,  as  defined  by  the  OMB 
Circular.*  However,  the  commenters 
plainly  disagree  on  our  proposed  role  as 
concerns  to  whom,  how  and  at  what 
cost  filed  electronic  tariff  infbrmaticm 
should  be  disseminated.  In  order  to 
answer  these  questions  we  are  required 
to  weigh  them  against  the  criteria 
contained  in  the  OMB  Circular. 

With  nupett  to  the  Govennnenf  s 
obligation  to  disseminate  filed  tariff 
information,  die  first  OMB  criterion  is 
whether  or  not  the  Department  is 
required  by  a  stetutory  mandate  to  do 
so.  We  find  no  sudi  obligation  here. 

This  dissemination  function  has  been 
the  responsibility,  of  the  carriers  since 
1938  under  the  requiremente  of  section 
403(a)  of  the  Act  The  Civil  Aeronautics 
Boud  confirmed  and  refined  this 
statutory  requirement  in  1977  by 
promulgating  14  CFR  221.179,  which 
required  die  carriers  to  provide  a 
subscription  sendee  to  their  tariffs  at  a 
charge  not  to  exceed  a  reasonable 
estimate  of  the  added  cost  of  providing 
the  service.  The  Board  steted  that  this 
rule  would:  (a)  Require  air  carriers  and 
foreign  air  caniers  which  are  required  to 
file  tariffs,  to  offer  a  subscription  service 
for  passenger  fares,  freight  rates  and 
charter  services,  and  (b)  provide  for 
greater  ^ssemination  of  information 
about  proposed  tariff  changes.  See  ER- 
1001.  adopted  June  1, 1977,  Docket  29968, 
and  42  FR  2887^  June  6. 1977.  This 
requirement  also  applies  to  transmission 
of  electronic  tariffs  to  subscribers 
(i  221.600). 

ABC  in  ite  rejoinder,  nevertheless 
argues  that  if  we  had  dedded  to  employ 
a  central  DOT  tariff  database  (rather 
than  using  the  remote  databases  in  the 
possession  of  various  filers),  we  would 
be  required  to  disseminate  machine- 
readable  tariff  date  at  a  reasonable, 
added  cost  basis.  ABC  bases  ite 
argument  on  the  FMCs  rqiort  on  teriff 
automation  at  50  FR  13066,  AprU  2a 
I9e&  We  disagree.  The  FMC  proposes  to 
offer  the  following  dissemination 
service: 

Once  Um  tariff  data  h  officially  on  file,  the 
Commissioa  will  download  tiie  entire  data 


*  In  regard  lo  pobiic  acceu.  ABC  in  it*  rejoin«r 
ai^uat  thai  wt  an  faqiucd  lo  make  copies  of  the 
RiacUna-fMdabtt  data  available  under  the 
"Freedom  of  lafonutioii  Ad",  baaed  on  the 
findiiigt  iiw4ffl<jr  Timet  Publishing  Co.  v. 
Department  of  the  Aimy.  SSt  F.  Supp.  720  (D  JI.C 
1908).  We  agra*.  Aa  «m  have  aaid.  t»ith  reaped  to 
providing  iwlitaa  involving  paaaangar  fare*  filed 
eledronicaliy,  the  Department  propoacs  lo  follow 
the  proviaiona  icganBng  Freedom  of  Infomiation 
Ad  reqneala,  at  4S  Cn  Put  7  (alao  we  14  CFR  Pwi 
310).(S3PRS9Sa.) 


base  in  "ilat  files",  fomatted  onto  compnter 
tapes  whidi  will  be  sold  to  mng  perMO  at  tlie 
relatively  inexpensive,  maigiiial  cost  of 
diaseminalion.  This  will  satisfy  the 
Commissioa 's  statatory  duty  of  providing 
copies  of  tariffs  at  a  reasonable  charge.  [Id. 
at  13086.)  (ftnphssis  added.) 

WhUe  die  FMC  believes  diat  it  has 
such  a  stetutory  mandate,  we  find  no 
such  mandate  in  our  stetutes. 
Accordingly,  we  do  not  accept  ABCs 
argument  that  we  are  required  to 
disseminate  date  in  a  similar  manner  as 
that  being  proposed  by  the  FMC 
■  The  second  OMB  criterion  is  whether 
or  not  it  is  necessary  for  the  proper 
performance  of  die  Department's 
functions  to  disseminate  filed  tariff 
information.  We  do  not  find  such  a 
dissemination  function  to  be  necessary 
to  DOTs  mission.  We  note  that  carriers 
and  their  agente  have  undertaken  the 
effort  to  publish  their  tariffs  to  such  an 
extent  that  the  private  sector  has 
developed  an  ongoing  maricet  for  this 
infonnation. 

In  our  proposed  rule  at  53  FR  25617. 
we  listed  our  stetutory  and  regulatory , 
tariff  responsibilities.  One  of  those 
functions  was,  "The  Department 
maintains  records  for  open  access  to 
published  tariffs  and  to  tariff  filings  and 
STPA's".  We  wmt  (m  at  53  FR  25618  to 
state  that  any  proposal  to  amend  the 
current  tariff  filing  procedure  must 
ensure  that  the  Department  can  fulfill  ite 
statutory  and  regulatory  responsibilities. 
We  were  careful  to  ensure  that  our 
proposal  would  meet  that  test  and  no 
commenter  has  demonstrated  that  we 
were  unsuccessful  in  this  regard.  Our 
goal  was  not  however,  to  use  this 
rulemaking  as  a  device  to  expand 
existing  tariff  functions.  Since  we  have 
never  disseminated  filed  tariff 
in^rmation,  and  since  no  compelling 
atgumente  have  been  made  that  would 
convince  us  to  do  otherwise,  we  find  no 
merit  to  this  aspect  of  ABC's  argumente. 

The  third  criterion  of  OMB  Circ)Uar 
A-130  is  that  an  agency  shouldjraain 
from  offering  those  services  that  are 
provided  by  the  private  sector, 
espedally  those  services  which  are 
normally  within  die  province  of  the . 
private  sedor.*  The  services  that  ABC  is 


*  We  note  in  this  coonedion.  the  comments  made 
by  Robert  CcUraan.  Counsel  to  the  United  States 
House  Saboommittee  on  Govemment  Information, 
lustica.  and  Agriculture,  at  the  Department's  first 
nie^.ing  of  its  Advisory  Committee  on  Etectronic 
Tariff  Filing  System.  Kfr.  Gellman  said:  "If  an 
agency  sets  op  an  auioroated  file  then  releases  the 
file  in  automated  form  to  the  public,  you  have  (ost 
deslroyad  the  investmeni  of  te  private  sedor 
company  in  creating  and  maintaining  its  database 
*  *  *.  I  think  in  point-in  fed.  an  agency  should  look 
for  a  way  lo  avoid  doing  that"  Mnutes  at  pages  2S 
and  as 


requesting  are  currently  being  provided 
by  the  private  sedor.  Specifically,  as  we 
said  above,  since  1938.  dissemination  of 
filed  tariff  information  has  been  the 
responsibility  of  die  carriers.  ATPCO 
states  that  "ABC  currendy  obtains 
madiine-readable'tariff'tapes  as  a 
value-added  service  from  ATPCO  tvhich 
is  identical  to  the  terms  and  prices  with 
other  ATPCO  subscribers."  Accordingly, 
we  find  no  merit  to  the  recommendation 
that  we  should  disseminate  filed 
electronic  tariff  information  such  as  diat 
sou;^t  by  ABC  fai  diis  regard.  ABC  can 
take  no  comfort  from  House  Report  H. 
Rpt  99-580.  gediCong..  2d  Sees.  (1986). 
Electronic  Collection  and  Dissemination 
of  Infonnation  by  Federal  Agencies:  A 
Policy  Overview,  on  which  it  seeks  to 
rely.  That  report  deariy  stetes  that  "an 
agency  should  limit  the  services  that  it 
offers  to  the  public  an(}  should  leave  the 
private  sector  to  provide  value-added 
services.  An  agency  should  not  offer  an 
infoimation  service  to  die  public  simply 
because  it  has  die  capability  to  provide 
the  service."  Id.  at  12. 

On  the  other  hanti  we  agree  twith 
ABC  that  the  rule  should  provide  fo^ 
electronic  access  to  the  datebase 
maintained  byeach  filer.  Such  access 
may  fadlitateih^Ji^rther  dissemination 
of  tariff  information  to  users  and 
potential  users  throu^  the  provision  of 
other  value-added  services  by 
processing  intermediaries  such  as  ABC 
ATPCO  currendy  provides  such  a 
service  in  the  form  of  machine-readable 
tapes,  and  we  see  no  reason  ivhy  we 
should  not,  as  a  matter  of  discretionary 
authority  imder  the  statute,  require 
continued  access  to  this  basis,  iwithout 
prejudice  to  die  provision  of  other 
remote  access  services  as  tg^elL 

The  other  issue  that  is  raised 
concerning  dissemination  of  filed  tariff 
information  is  the  cost  of  such 
information. 

ABC  recommends  that  aU  daUy 
transactions  to  the  on-line  tariff 
database  should  be  provided  in 
machine-readable  format  to  any  person. 
upoB^request  on  an  added  cost  basis. 

As  ATPCO  makes  dear,  the  provision 
of  raw  tariff  data  is  itself  a  value-added 
service,  whether  on  an  inquiry  basis  or 
even  on  a  bulk  madiine-readable  basis, 
because  sudi  services  involve  the 
development  and  use  of  format  and 
documentation  programs.  We  are 
therefore  neither  able  nor  disposed  to 
prescribe  an  added-cost  standard,  or 
indeed  any  other  particular  cost 
standard,  for  the  provision  of  such 
service. 

The  OMB  Circular  requires  that  where  |  i 
such  infoimation  is  provided  through  the 
private  sector,  die  prices  for  such 
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iirfonnatlon  should  not  b«  unrassonable.     supplied  "CRT*.  A  CRT  with  an     \ 
ATPCO  statas  that  it  is  cunantlv  attending  central  processing  unit        ] 

providing  bulk  Ififbnnation  to  all  converts  machina-readable  data  into 

•ubaoibars  on  identical  terms  and  letters  and  numbers  which  then  may  be 

prices.  We  have  received  no  complaintSy^«ad  by  an  individual.  The  data 
concerning  the  terms  and  prices  under  ^  displayed  on  a  CRT  is  generally  labeled 


nceming  the  terms  and  prices 
which  ATFOO  is  furnishing  machine- 
readable  data  as  a  value-added  service 
and.  accordingly,  «re  have  no  basis  to 
iMlieve  that  ATFCO's  terms  and  prices 
are  other  than  reasonable,  in  the  generic 
sense  used  by  OI4B.  At  the  same  time, 
we  believe  that  it  is  bodi  feasible  and 
desirable  to  provide  in  thaiqile  that 
access  to  raw  data.  Incfaidlnithanss 
therefor,  most  be  on  a  non- 
disdlminatory  basis.  We  would  of 
course  apply  diis  standard  to  the  raw 
tariff  data  (machine-readable  data)  Uiat 
any  other  filer  chooses  to  file  with  the 
Department. 

Consistent  with  our  statutory 
obligations  and  the  0MB  Qrcular.  we 
believe  that  our  rule  achieves  an 
eatable  balance  between  the  needs  of 
the  Departaient  the  filer,  the  public,  the 
private  sector  end  any  other  interested 
person  in  obtaining  access  and 
dissemination  of  the  electronic  tariff 
databases.  Accordingly,  we  will  add  to 
1 221 JOO  provisions  that  will  require  the 
filer  to  provide  to  any  person  s  copy  of 
the  machine-readable  data  of  all  daily 
transactioas  made  to  its  on-line  tariff 
database  on  a  noo-dlscrimlnatory  basis, 
that  la,  one  in  ivhlch  the  terms  and 
prices  are  substantially  equivalent  for 
all  similariy-sltuatsd  persons.  We  are 
also  adding  to  1 2214  a  deflnitloa  for 
machine-readabla  data  as  s  result  of  our 
requirements  under  1 221M0. 

In  this  coonectlon.  we  ^ote  that  IIA 


it.  in  seeking 

dautcbe 
storage 
the  public.  As 
to 
I  reeolved 


has  made  a  similar  i 

that  we  require  all  dail 

consolidatad  onto  a  i 

medium  for  avellabiUty  \ 

widi  ABC  we  see  diis  I 

matters  of  dissemination 

in  the  private  sector  throi  gh  commercial 

airangements  and.  to  the  ntent  that  we 

are  not  adopting  ABCs  s  iggestions.  we 

shall  not  sdopt  diat  of  Di  . 

Reatott  Aooet» 

ABC  agruee  that  die  ru  s's  provisions 
guaranteeing  remote  aoa  is  for  the 
pubUc  to  the  filer's  on-lin  i  tariff 
database  are  amUguooa.  rha  bask 
problem  A^p  pardevea  k  that  die  rule 
does  not  clearly  define  w  lat  is  meant  by 
remote  sccese.  By  way  o^darificatloo. 

the  preamble 
28e2adiat 
makeitaoo- 
ibletodie 
at  no 
hours, 
have 
afiler 


we  recall  that  we  stated 
toourNFRMatSSFR 
«  we  wooM  require  a  filar 
Una  tariff  database  avi 
pubUcatDOTbeadm 
charfB.  during  normal 
We  said  diet  dMpobUc 
I  to  diis  data 


displayed  i 

as  "output  data".  Ws  expect  the  public 
to  have  access  to  this  output  data  in  our 
public  tariff  reference  room.  (Sections 
221.280  (b)(2)  and  (bK3)).  A  filer  must 
also  provide  s  subeolption  service  to 
this  output  data  aaAajf  the  terms  of 
1 221.000(b)  of  our  rule.  >• 

The  HoldHarmhaa  Clause* 

Section  221.2eo(bH2)  would  require 
electronic  filers  to  install  computer 
equipment  ip  the  Public  Reference  Room 
at  Departmental  headquarters  and  to 
indemnify  and  hold  harmless  the 
Department  and  the  US.  Government 
from  any  claims  or  liabiUties  resulting 
from  the  defecta  in  the  equipment,  ito 
,  installation  or  maintenance.  IIA  raised 
the  question  as  to  the  whether  this 
requirement  was  intended  to  spply  also 
the  information  avaiUble  throiqh  the 
equipment  It  was  concerned  that  we 
would  required  the  filer  to  indemnify  the 
Government  for  any  claims  resulting 
from  information  that  was  not  accurate 
or  lacked  integrity. 

This  clause  was  not  intended  to  apply 
to  the  information  contained  in  the  on- 
line tariff  database.  That  database  is 
asnerated  by  and  maintained  by  the 
filer,  who  is  responsible  to  the  public  for 
ito  sccuracy  and  integrity.  To  naake  this 
clear,  we  will  require  that  all  filers 
include  s  statement,  each  time  their 
sjrstems  are  accessed,  to  the  fact  that 
nrhe  information  contataied  in  this 
system  is  for  informational  purposes 
only,  and  is  a  representation  of  tariff 
data  that  has  been  formally  submitted  to 
the  Department  of  Transportation  in 
scoordsnoe  with  applicable  law  or  a 
bilateral  treaty  to  whldi  Uie  US. 
Government  is  a  party".  (|  221.200(c)). 

Technical  Commente 

Various  commenters  object  to  thoee 
requlremento  of  1 221.280  that  would 
require  the  on-line  tariff  databese  to  be 
available  24  hours  a  day.  7  days  a  week. 
The  oommknters  allege  tiiat  tUs  would 
bo  unduly  burdensomaand  needlessly 
expensive.  As  an  alternative  the 
commenters  recommend  that  the  fiber 
be  permitted  to  bring  ito  computer  down 
between  OoOO  ajn.  and  OeOO  p jn.  on    . 


-  to  oomMmI  wMh  DOT*  Mpiy 

itodMl 

:fliii«afl 
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Sundays,  when  necessary  for  ^ 

maintenance  or  other  operational 
reasons.  We  regard  the  proposed    ''■■  • 
alternative  as  rsasonable  and  as  non- .    | 
prejudicial  to  our  ability  to  meet  oitf 
program  gofds;  accordingly,  we  sffflT 
adopt  it  (i  221.2eo(b)(5)). 

Various  commenters  object  to  the 
requirements  of  i  221.280  that  would 
require  the  primary  circuit  to  be  restored 
within  four  hours  after  failure.  The 
commenters  state  that  the  restoration  of 
the  circuit  places  on  then  an  obligation 
beyond  their  control,  since  the  line  is  the 
responsibility  of  the  phone  company. 
Their  concern  sppears  valid,  and  we 
will  relieve  them  of  the  obligation. 
provided  that  the  filer  must  notify  the 
Chief  of  the  Tarifb  Division  of  the 
Department's  Office  of  International 
Aviation  as  soon  >•  possible  after  the 
failure  of  the  primary  circuit  but  not 
later  than  two  hours  after  failure,  and 
must  provide  the  name  of  a  contact 
person  at  the  telephone  company  who 
has  the  responsibility  for  dealing  with 
die  problem.  (|  22li80(b)(13)). 

Various  commenters  seek  clarification 
of  thoee  requlremento  of  1 221.280  that 
would  require  the  filer  to  make  data 
fields  available  to  the  Department  in 
any  record  which  is  part  of  the  on-line 
tariff  database.  The  commenters  state 
that  the  data  elemento  need  to  be 
identified  and  that  there  needs  to  be  a 
description  of  the  use  to  be  made  of  the 
data  fields  and  a  spedficationon  their 
sixe.  We  are  not  in  a  positionpt  this 
time  to  furnish  this  informatlDn.  We  first 
must  have  in  place  our  locfl  area 
network,  the  equipment  we  will  employ 
to  download  the  data,  and  firm  plans  for 
the  ultimate  use  of  such  data.  Further, 
since  this  to  one  of  the  requlremento  for 
filing,  we  wtoh  to  ensure  that  we  will 
maintain  our  right  to  require  a  filer  to 
make  fields  available  to  us  upon  a 
reasonable  request 

Various  commenters  object  to  the 
requlremento  of  1 221.283(8)(4)  that 
would  require  the  tariff  number  tol 
included  in  the  Filing  Advice  Statas  Pile. 
The  commenters  state  that  this  fi%  is. 
intended  to  serve  as  an  index  to  \ 
Government  Filing  File  and.  therefore, 
diet  the  inclusion  of  the  tariff  number  in 
die  former  file  serves  no  useful  purpose. 
We  agree  and  have  deleted  this,^ 
requirement  ^ — 

Various  commenters  object  to 
1 221.283(bM7XU)  because  under  it  die 
Department  would  not  be  required  to 
give  ito  reaaoos  for  approvals  or 
disapprovals  offiled  tariffs.  The 
commenters  say  that  dds  would  be 
contrary  tor  our  current  practice.  They 
suggest  dud  1 221.283(bH7Hii)  be  revised 
to  read  "Actions  taken  and  reasons 


therefor."  Hie  commenters  are  correct 
that  we  have  traditionally  provided 
reasons  for  our  decisions.  Since  it  was  j 
not  our  intent  to  adopt  a  new  policy  in     I 
this  regard,  we  will  adopt  the  proposed 
change  As  a  releted  matter,  we  have 
revised  i  221.283(b)(7)(iii)  to  read 
"Remarks,  except  that  internal 
Departmental  data  shall  not  be  made 
public"  Thto  will  ensure  that  the^ 
Department  has  the  capability  KT^nd 
germane  remarks  to  the  filer  which  may 
or  may  not  relate  to  the  specific 
approval  or  disapproval  of  a  particular 
tariff.  V 

Various  commenran  seek  clarification 
of  die  term  "Routing  iRG)"  as  used  in 
IS  221.283(bM8Nviii)  and  221.283(c)(8). 
The  commenters  state  that  diese 
sections  should  actually  refer  to 
"Routing  Number(s)."  We  shall  adopt 
this  change.  We  also  feel  it  needs  to  be 
~  made  clear  diet  many  fares  are  subject 
to  the  abbreviation  "MFM"  (maximum 
permissible  mileage),  and  we  have 
amended  the  rule  to  include  these 
changes. 

Various  commenters  object  to  the 
provisions  of  f  221.2B3(b)(8Mix)  diat 
require  the  filer  to  show  a  discontinue 
date.  The  commenters  state  that  the  use 
of  a  discontinue  date  to  confusing  since 
such  a  date  to  only  used  when  a  fare  has 
been  superseded  by  a  subsequent  fare 
record.  The  commenters  recommend 
that  f  221.283(b)(8)(ix)  be  amended  to 
read  "Effective  date  and  discontinue 
date  if  the  record  has  been  superseded." 
We  will  make  this  change.  As  a  related 
matter,  we  will  also  add  a 
§  221.283(b)(8Kxi)  to  read  lExpiration 
date."  Our  reason  for  this  change  to  that 
when  we  were  drafting  the  rule  we  had 
considered  "discontinue  date"  to  be 
synonymous  with  "expiration  date", 
since  many  proposed  fares  bear  an 
expiration  date.  We  now  realize  dito 
may  not  have  been  correct 

Various  commenters  object  to  the 
requirement  of  1 221.284  that  unique  rule 
numbers  be  used  for  certain  types  of 
fares.  While  they  do  not  oppose  the 
concept  of  using  unique  rule  numbers  for 
certain  fare  types,  they  would  prefer 
thainile  numbers  be  set  by  mutual 
agreement  between  the  filer  and  the 
Depanment  rather  than  by  rule.  They 
further  state  that  the  specification  of 
rule  numbers  by  regulation  could 
adversely  affect  the  industry,  if  in  fact 
those  rule  numbers  wereui  conflict  with 
rule  numbers  that  had  been  used  over 
the  years  to  identify  certain  otiier  fare 
types.  We  do  not  find  this  propmal  to  be 
unreasooaUe  and  we  have  amended  the 
rule  to  provide  for  this.  \ 

Various  commenters  object  to  the 
/^~~~>equ^ement  of  \  221.285  that  the  filer 
/  annotate  the  fare  records  in  the  name  of 

^p>.^Ae  former  carrier  when  such  carrier  is 
adopted  by  another  carrier.  The 
commenters  recommend  as  an 


alternative  that  die  adoption  be  stated 
in  the  justification  when  die  fares  are 
electronically  filed.  We  will  not  adopt 
these  recommendations.  The 
information  at  issue  to  important  to  our 
ability  to  research  historical  fares  and  to 
also  useful  for  other  regulatory 
purposes.  Following  the  course  proposed 
by  the  commenters  thus  would  have  a 
negative  impact  on  our  ability  to 
perform  die  tariff  fimction.  Sudi  a  result 
would  be  inconsistent  with  our 
overnding  principles  in  streamlining  the 


FinaDy,  we  do  not  perceive 
it  to  be  an  undue  burden 


tariff 
dito 

on  any  BlerTiherefbre^jyeijcill  not 
accept  dds  proposaL  The  commenters 
also  state  diat  the  rule  to  unclear  as  to 
how  long  the  note  must  be  maintained. 
Here,  we  agree  diat  the  rule^ 
ambiguous,  and  we  have  clarified  it 
Specifically,  we  intended  that  the  note 
would  have  to  appear  only  once,  udien 
the  fares  are  initially  adopted.  We  have 
amended  our  ru^towovide  for  thto 
clarification.  (|22i:a5). 

Various  commenters  recommend  that 
S  221.30(2  be  amended  to  provide  diet  a 
filer  submitting  a  Special  Tariff 
Permission  Andicatioa  under  this 
section  need  file  die  associated  paper 
page  only  once.  Thto  would  be  achieved 
by  allowing  the  filer  tofile  the  paper 
page  in  the  final  |»oposed  paper  tormat 
with  reference  to  die  appropriate 
electronic  filing  advice  number.  The 
page  vrould  also  bear  a  consecutive 
revision  number  and  an  issued  and 
proposed  effective  date.  If  for  some 
reason  all  or  part  of  die  proposal  were 
denied  or  other  action  were  taken 
against  the'',  proposaL  die  page  would  be 
revised  promptly  to  remove  such 
information.  We  will  amnove  thto 
change  in  the  rule  subject  to  one 
modification.  We  will  require  that  when 
we  deny  or  take  other  action  against 
any  page  so  filed  under  revised 
S  221.302.  the  filer  must  revise  and  file 
an  amended  page  reflecting  our  action 
within  two  business  days  folloii(ing  the 
denial  or  other  action. 

Various  commenters  state  diat  under 
the  terms  of  S  221 JOO  it  to  not  clear 
whether,  during  the  90-day  experimental 
period  when  ma  filer  to  required  to  file 
electronic  tari&.  the  electronic  or  the 
paper  tariff  to  to  be  considered  as  the 
"official  tarifil"  It  was  and  still  to  our 
intention  ^t  during  the  experimental 
period  the  "official  tarifT  would  be  the 
paper  tariff.  We  have  amended  our  rule 
to  make  thto  clear.  > 

Various  commenwrs  suggest  that 
during  our  proposed  90-day 
experimental  period,  if  they  should 

\oose  to  take  advantage  of  electronic 
}.  that  they  not  be  required  to  file  all 
lectronically.  They  say  that  being 
^_  to  file  all  form  would  pose  an 
burdeh  on  thtfmer  and  a  strain 
Deparnnenf^  resources.  We  will 


>r 


not  accept  thto  suggestion.  First  we  are 
not  convinced  that  the  need^  to  file  all 
fares  will  pose  the  problemSvfor  the 
filers  or  for  our  own  resoorcM^that  the 
commenters  predict  More  hnportandy, 
though,  even  if  such  problems  were  to 
arise,  we  would  not  regard  them,  cm 
balance,  as  sufficient  Justification  for 
following  a  diffnent  approadL  The 
critical  goal  of  the  90-day  experimental 
period  to  to  provide  both  the  filers  and 
the  Department  widi  an  authentic  "dry 
run"  under  the  elqptronic  system.  To  this 
--end,  we  are  convinced  that  we  ^culd 
seek  to  have  the  data  going  into  the 
system  be  as  neariy  approximate  to  that 
with  whidi  the  system—and  our  staff — 
will  have  to  cope  following  the  end  of 
the  experimental  period.  Only  in  tfau 
way  can  the  experimental  period  serve 
ito  purpose  of  assuring  the  Department 
the  industry,  and  the  public  that  the 
electronic  systemxis  indeed  ready  to 
assume  ito  role  as  a  repository  of  official 
tariffs. 

In  addition,  we  would  note  that  the 
proposal  for  less  than  complete  filing 
runs  counter  to  the  recommendation  of 
those  same  commenters  that  the  90-day 
experimental  period  be  used  to 
determine  the  approprtate  electronic 
filing  fee.  PlaidlV.  for  such  calculations 
to  be  meaninpw.  they  must  be  derived 
from  a  system  operating  in  a  fashion 
closely  amnoximating  that  which  will^ 
prevad  following  the  experiment  / 
system  where  the  electronically  filing 
carriers  will  be  filing  all  fares,  not  just 
selected  ones. 

Various  commenters  suggest  diat 
S  221.280(b)(3)  be  revised  to  allow  the 
filer  to  a^ess  a  fee  on  a  public  user  at 
Departmental  headquarters  when  the 
U8es4nake8  copies  from  a  filer's  printer 
looted  in  die  Department's  Public  Tariff 
Reference  Room.  The  commenters  state 
that  this  prcfiosal  to  constotent  with  the 
preamble  of  the  rule,  but  that  no  such 
enabling  provisions  were  omtained  in 
the  rule.  We  agree  with  the  commenters. 
Thto  omission  was  a  drafting  oversights 
that  we  will  correct  We  will  not 
however,  include  these  provisions  in 
S  221.260,  since  thto  section  relates  to 
requlremento  for  filing.  Instead  we  wrill 
add  a  new  f  221.650  permitting  the  filer 
to  assess  a  reasonable  fee  for  copies  of 
tariffs  made  from  the  filer's  printer, 
provided  that  no  admintotrative  burden 
is  placed  on  the  Department  to  require 
the  collection  of  die  fee  or  to  provide 
services. 

Venturi  Assodates.  the  primaiy  tariff 
watching  service  in  the  Dqwrtment's 
Tariff  Public  Reference  Room, 
recommoids  that  if  any  user  charges  are 
made  for  public  access  at  Departmental 
headquarters  that  they  not  be  cost 
prohibitive.  Our  intent  was  that  access 
at  Departmental  headquarters  would  be 
provided  without  charge.  To  the  extent 
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this  may  not  have  b««n  cl  Mr  in  our 
NPRM.  w«  confirm  it  b«n  W*  will 
consider  thoM  individuali  working  for 
"tariff  watching  sarvicas'ito  b* 
member*  of  the  public  a<xe*s  at 
Departmental  headquartm  will  be 
provided  to  them  without  charge. 

DA  recommends  that  il  there  be  more 
than  one  filer,  we  conside  r  consolidating 
the  information  into  a  sin]  le  data  feed  at 
Departmental  headquarte  s  in  order  to 
provide  for  easier  access  I  ly  the  public. 
At  this  early  stage  we  are  not  in  a 
position  to  determine  wheuer  the 
suggestion  would  be  coet  t tfisctive  or 
whether  it  indeed  would  F 
necessary.  We  will  monit 
in  this  regard  m  we  piin  ( 
under  the  new  system,  in  i 
is  more  than  one  filer,  we  < 
necessary  stepe  to  have  < 
screen  that  will  provide  ( 
the  public  to  each  filer's  ( 

UA  recommends  thfet  I 
all  electronic  data  at  1 
headquarters  be  provided  j 
single  terminal  located  i 
Public  Reference  Room, 
appreciate  the  benefits  I 
accrue  to  the  pubUc  underlthis 
recommendation,  we  are  not  persuaded 
that  we  can  direct  the  fUe^  to  use  a 
common  terminaL  Under  dur  rule  each 
filer  is  required  to  install  its  own 
terminal  in  the  Tariff  PuMJc  Reference 
Room  for  public  access.  Therefore,  in 
order  to  |»ovide  for  a  comlnon  terminal, 
the  fliers  would  have  to  rekdi  an  accord 
to  provide  it  Of  course,  the  filers  can 
consider  DA's  recommenottion  when 
installing  their  terminals  i^  the  Tariff 
Public  Reference  Room,  a^  we  would 
urge  them  to  do  so. 

Other Utuet 

In  drafting  the  rak  w%  < 
point  that  we  want  to  clarify  here.  In 
11  2».283(bM8Kvli)  end  Z  1.2S3(cH7)  the 
filer  is  required  to  show  tl  s  controlling 
faif  rule  number. 

rule  es  currently  dr  tfted  makes 
rovision  for  the  situat  on  where  the 
trolling  rule  is  pubUslM  d  in  a 
governing  tariff,  pi  order  to 
this  problem  we  ate  amending 
two  sections  to  reqiire  that 

te  reference  be  lyiade  to  the 
containing  the  controlling  fare  rule. 


lini 


cMfiooked 


one 


no 
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tarif 

ExecvHye  Older  12201, 

Act 
Keducddii  Act,  F( 

Th^  Department 
is  not  a  malor  rule  as  del 
Executive  Order  12291.  It 
considered  a  significant 
Department's  policies 
because  it  Involves  im; 
Departmental  policies  aoi 
significant  interest  to  the 


tory 


diat  diis  rule 

by 
however, 
under  the 
lures 

a  matter  of 
tion 


industry.  We  have  prepan  d  a 


Regulatory  Evaluation  which  is 
summarised  below.  Copies  of  the 
evaluation  have  been  placed  in  Docket 
43343.  (A  copy  may  be  obtained  by 
contacting  llMimas  G.  Moore,  Chief, 
Tariffs  Division,  P-44.  Department  of 
Transportation,  400  7th  Street  SW.. 
Washington,  DC  2060a  Telephooe:  (202) 
aflO-2414.)  f^lrther.  I  owtify  that  this  rule 
would  not  have  significant  economic 
impect  on  a  substantial  number  of  small 
entities  wiAdn  ibm  meaning  of  the 
RegulateryPlexibility  Act  Pub.  L  96- 
354.  Virtually  all  airlines  that  provide 
international  air  transportation  are  large 
corporations.  This  rule  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812.  and  it  has  been  determined  that 
the  concepts  discussed  therein  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  assessment 

With  respect  to  the  Paperwork 
Reductioa  Act  of  lOSa  PnbUc  Law  96- 
511.  ttevib  *dU  prtSduca  a  small 
incr^MemQie  carriers'  reporting  burden 
bmgMof  dieir  need  to  make  formal 
appboafaba  to  Maalnftfrniirslly  This 
new  infofmattclnqairement  has  been 
submitted  lo  tw  Office  of  Management 
and  Bodpit  iof  approvaL 

However,  we  beUeve  that  die  net 
paperwork  burden  associated  with  the 
tariff  filing  requirements  should 
dramatic^y  decrease.  For  example,  in 
1987.  the  intematioaal  airlines  filed  widi 
dte  Department  241J30  tariff  pages 
applicable  to  intematioaal  air 
transportation.  Of  diis  total  219J03 
applied  to  passenger  service,  and  21727 
applied  to  cargo  service.  Of  the  219.503 
tariff  pages  filed,  we  estimate  that  66 
percent  involved  passenger  fares  only. 
Assuming  all  carriers  currenUy  filing 
tariffs  in  paper  form  elect  to  file 
electronically,  we  would  estimate  an 
actual  paperwork  reductioa  of  142J7e 
pages  filed  with  the  Department  which 
would  produce  e  reductioa  of 
approximately  80  percent  in  the 
paperwork  burden. 
.    As  wre  said  above,  carriers,  or  their 
agents,  electing  to  file  tariffs 
electronically  will  be  subiect  to  a  new 
reporting  requirement.  Specifically,  they 
will  need  to  make  a  one-time  application 
under  1 221 J80  for  authorlxatioa  to  file 
tariffs  electronically.  However,  we 
expect  these  applications  to  be 
straightforward  and  short  not  exceeding 
a  few  pages.  Given  the  dKNisands  of 
pages  of  paperwork  to  be  saved  by  this 
electronic  filing  option,  we  believe  that. 
on  balance,  the  paperwork  involved  in 
the  initial  application  would  be  a  minor 
burden. 
Regulatory  Evaluation 

The  Department  received  many 
comments  to  our  ANPRM  which 
indicated  that  while  electronic  filing 


could  be  expected  to  reduce  the  costs  of 
filing  tariffs,  the  magnitude  of  any  such 
changes  were  difficult  to  quantify  absent 
a  specific  ETS  proposal.  We  solicited 
cpmments  in  our  NPRM  on  the  economic 
impact  of  our  proposed  rule.  None  we'v 
^ceived. 

As  we  stated  in  our  ANPRM.  and 
again  in  our  NPR^  it  costs  the 
govenunent  over  SS0O.O0O  a  year  and  the 
industry  at  least  $5  million  a  year  to  file 
and  process  printed  tariffs.  The  benefits 
that  will  accrue  to  the  government  the 
public  and  the  industry  by  automating 
the  tariff  filing  system  ars  clear.  All  of 
the  comments  that  we  have  received  to 
date  confirm  that  automation  would  be 
beneficial.  Our  March  1967  Cost-Benefit 
Analysis,  which  detailed  costs  (in 
excess  of  $21  million  a  year,  with  78 
percent  of  such  costs  being  borne  by  the 
industry)  and  benefits  that  could  accrue 
to  both  the  Government  and  the  industry 
with  automation,  further  concluded  that 
it  was  clearly  cost-effective  to  automate 
the  tariff  filing  function. 

In  its  petition.  ATPCO  stated  that  the 
ability  to  file  fares  tariffs  electronically 
would  reduce  industry  tariff  costs  by 
over  t2.5  million  per  year,  just  for 
printing  costs.  ATPCO  went  on  to 
state  that  the  industry  would  also 
benefit  financially  bom  the  ability  to 
implement  new  fare  packages  more 
quickly  in  an  automated  environment 
than  under  the  paper  filing  system. 

The  government  would  also  benefit 
Right  now.  our  tariff  workload  has  \ 
reached  a  saturation  point  and  we  ful^ 
expect  this  workload  to  continue  to 
increase  substantially.  Under  these 
circumstances,  we  are  finding  it 
increasingly  diffiadt  to  fulfill  our 
statutory  and  tytnioiy  responsibilities. 

A  prindpaUnture  of  this  rule  is  that 
it  would  be^nmissive.  That  is,  it  would 
provide  s^mers  wishing  to  file  fares 
electronically  the  option  of  doing  so.  It 
would  not  however,  eliminate  the 
current  paper-i>ased  system.  Carriers 
preferring  to  file  as  they  have  been 
doing  could  continue  to  do  so.  We 
believe  the  rule  will  reduce  economic 
and  paperwork  burdens  on  the  industry 
and  on  the  government  But  the  key 
point  is  that  the  impact  of  this  rule  is 
within  the  discretion  of  the  affected 
parties.  To  the  extent  that  there  is 
impact  the  impact  promises  to  be 
poaitive. 

We  beUeve  that  implementation  of  the 
rule  will  provide  the  Department  and  the 
industry  with  some  much-needed 
paperwork  relief,  even  while  the 
Department  continues  its  work  on  the 
ETS. 

UstoTSubiect*         - 
14CFRI\u1221 

Air  Cares  and  rates.  Explosives, 


^. 


Haiti 
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Frei^t  Hafidicapped,  Contracts. 
Claims,  Consumer  protection.  Travel. 

14  CFR  Part  389 

Archives  and  records. 

This  rule  is  being  issued  under  the 
audiority  delegated  to  the  Assistant 
Secretary  for  PoUcy  and  International 
Affairs  contained  in  40  CFR  1  J6Q)(2)(ii). 
For  die  reasons  set  forth  in  the 
^    preamble,  the  Department  of 
Transportation  amends  14  CFR  Parts  221 
and  380  as  follows: 

PART  221— TAMFFS 

t    .; 

1.  The  AuduMity  citation  for  Part  221 
continues  to  read  as  follows: 

Airihority:  Sees.  lOZ.  20*.  4m.  402. 403. 40«, 
411. 416.  loot  1002.  Pab.  L  8fr-728.  as 
amended.  72  Stat  74a  743. 7S1 757. 7SB.  TSa 
.  708.  771.  78S;  40  US.C  1302. 1324. 1371. 1372. 
-'    1373. 1374. 1381. 138B.  1481. 1482. 

2.TheTableofCoatentoforPart221  ^ 
,  is  amended  by  adding  Subpart  W  as 
follows: 


nwQTariflS 


Sec 

221.2S1    AppUcability  of  the  subpart 

221.280    Requirements  for  filing. 

221.270   time  for  filing  and  computation  of 

time  periods. 
221.275    Requirements  for  filing  paper  tarifis. 
221.280    Content  and  explanatioo  ai 

abbreviations,  reference  marks  and 

symbols. 
Znjtez    Statement  of  filing  tvitfa  foreign    ' 

goveraawnts  to  be  shown  in  air  carriei's 

tariff  filings. 

221.283  The  filing  of  tarifis  and  amendments 
to  tariffs. 

221.284  Unique  rule  numbers  required 

221.285  Ad(^oa  of  provisions  of  one 
carrier  by  another  carrier. 

221.288    Juslificatioa  and  explanation  for 

cerain  fares. 
221.287'"Statement  of  fares. 
221 JOO    Suspension  of  tariffs. 
22U01    Cancellatioa  of  suspended  matter. 
221 J02    Special  tariff  permission. 
221 .400    Discontinuation  of  electronic  tariff 

system. 
221.500    Filing  cS  paper  tariffs  required. 
'221400    Transmissioo  of  electronic  tarifh  to 

subscribers. 
221 JKO    Copies  of  tarifiis  made  from  filer's 

printerfs)  located  in  Department's  public 

reference  room. 
221.700  Actions  under  assigned  authority  and 
,        petitions  for  review  of  staff  actimu 


1221,4   [Amendedl 

3.  Section  221.4  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order.  v 


Area  No.  7— means  all  of  Uie  North 
and  South  American  Continents  and  the 
islands  adjacent  thereto:  Greenland: 
Bermuda:  the  West  Indies  and  the 
islands  of  the  Caribbean  Sea:  and  the 
Hawaiian  Islands  (including  Midway 
and  Palmyra). 


Area  No.  2— means  all  of  Europe 
(including  that  part  of  the  Union  of  the 
Soviet  Socialist  Republics  in  Europe) 
and  the  islands  adjacent  thereto; 
Iceland:  the  Azores:  all  of  Africa  and  the 
islands  adjacent  thereto:  Ascension 
Island:  and  that  part  of  Asia  lying  west 
of  and  induding  Iran. 

Area  No.  J— means  all  of  Asia  and  the 
islands  adjacent  thereto  except  that 
portion  induded  in  Area  No.  2:  all  of  the 
East  Indies.  Australia.  New  Zealand, 
and  the  islands  adjacent  thereto:  and 
the  islands  of  the  Pacific  Ocean  except 
those/induded  in  Area  No.  1. 

Bundled  Normal  Economy  Fare—   ■ 
means  the  lowest  one-way  fare  \ 

able  for  unrestricted,  on-demand 
service  in  any  dty-pair  maricet; 

r— means  a  video  display  terminal 

I  a  cathode  ray  tabe  as  the 
I  medium.  a 

.       .       . 

Direct-service  markefi-means  an 
international  maricet  Wnere  the  carrier 
provides  service  either  on  a  nonstop  or 
single-fUgfat-number  basis,  induding 
change-of-gauge. 

ECAC  agreement— meaau  the 
Memorandum  of  Understanding 
between  the  United  States  and  various 
member  nations  of  the  Europetm  Civil 
Aviation  Conference,  signed  on 
December  17. 1962,  as  revised  and 
renewed  <m  Odober  11. 1964.  as  further 
revised  and  renewed  on  February  13. 
1967.  and  as  may  be  subsequraiUy 
further  revised  and  renewed. 

Electronic  Tariff— taeaxa  an 
intemadonal  passenger  fares  tariff  or  a 
spedal  tariff  permission  application 
transmitted  to  the  D^>artment  by  meiins 
of  an  electronic  mediimi.  and  containing 
fares  for  the  transportation  of  persons 
and  their  baggage  or  property,  and 
indiiding'such  associated  data  as 
arbitraries.  footnotes,  routings,  and  fare 
class  explanations. 

Field— meana  a  specific  area  of  a 
record  ised  for  a  particular  category  of 
data. 

Filer— meanB  aA  air  carrier,  foreign  air 
carrier,  or  tariff  publishing  agept  of  such 
a  carrier  filing  electronic  tariffs  on  its 
behaff  in  amformity  with  this  subpart. 
*        *        •        •        * 

Machine-Readable  Aito— means 
encoded  computer  data,  normally  in  a 
binary  format  which  can  be  read 
electronically  by  another  computer  with 
the  requisite  software  without  any 
human  interpretation.  ^  , 

Official  DOT  Tori ff  Database— means 
those  data  records  constituted  pursuant 
to  SS  221.283  and  221J286  of  Uiis  subpart 
which  are  in  the  custody  of.  and  are 
maintained  by,  the  Department  of 
Transportation. 


On-line  Tariff  Database — mean&j|p 
remotely  accessible,  on-line  version]/ 
maintained  by  the  filer,  of  (1)  the 
electronically  filed  tariJFf  data  submitted 
to  the  offidal  DOT  tariff  database,  and 
(2)  the  Departmental  approvals, 
disapprovals,  and  other  actions,  as  well 
as  any  Departmental  notation 
concerning  such  approvals, 
disapprovals,  or  other  actions,  that 
Subpart  W  of  Part  221  requires  the  filer 
to  maintain  in  its  database. 


SFFL — means  the  Standard  Foreign 
Fare  Level  as  established  by  the 
Department  of  Transportaticm  under 
section  1002  of  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C  1482). 
***** 

Unbundled  Normal  Economy  Fare — 
means  the  lowest  one-way  fare 
available  for  on-demand  service  in  any 
city-pair  market  indiich  is  restrided  in 
some  way,  e.g..  by  limits  set  and/or 
charges  impcwed  for  enroute  stopovers 
or  transfers. 
**•••. 

4.  Subpart  Wis^ded  to  Part  221  to 
read  as  follows: 

Sub^MrtW- 

S  221.251 

(a)  Any  carrier,  consistent  with  the 
provisions  of  this  subpart,  and  Part  221 
generally,  may  file  its  international 
passenger  fares  tariffs  electronically  in 
madiiiie-readable  form  as  an  alternative 
to  the  filing  of  printed  paper  tariffs  as 
provided  for  elsewhere  in  Part  221.  This 
subpart  applies  to  all  carriers  and  tariff 
publishing  agents  and  may  be  used  by 
eithef  if  the  carrio'  or  agent  complies 
with  die  provisions  of  Subpart  W.  Any 
carrier  or  agent  that  files  electronically 
under  this  subpart  must  transmit  to  the 
Department  the  remainder  of  the  tariff  in 
a  form  consistent  with  Part  221, 
Subparts  A-V  on  the  same  day  that  the 
electronic  tariff  would  be  deemed 
received  tmder  {  221.270(b). 

(b)  To  die  extent  diat  Subpart  W  is 
inconsistentJwith  the  remainder  of  Part 
221.  Subpart  W  shaU  govern  die  filing  of 
electronic  tariffs.  In  all  other  respects. 
Part  22]4emains  in  full  force  and  effect 


§221,260 

(a)  No  carrier  or  filing  agent  shall  file 
an  electronic  tariff  unless,  prior  to  filing, 
it  has  signed  a  maintenance  agreement 
or  agreements,  furnished  by  the 
Department  of  Transprntation,  for  the 
maintenance  and  security  of  the  on-line 
tariff  database. 

(b)  No  carrier  or  agent  shall  file  an 
elecbonic  tariff  unless,  prior  to  filing,  it 
has  submitted  to  the  Department's 
Office  of  International  Aviation.  Tariffs 
Division,  and  received  approval  of.  an 
application  containing  the  following 
commitments: 


firfwil  B<|M»  / 
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(1)  Th«  filar  ahdl  fik  laiifh 
^lactrookally  only  in  m  ch  fofsiat  m 
•hall  b«  arwd  to  by  tk  ■  Mot  and  Dm 
Department  (The  filar  i  ihall  include  with 
ita  appUcatioa  a  propoi  ad  format  of 
tariff.  The  filar  ehall  ak  o  subaiit  to  the 
Department  all  ialonna  tion  oeceeaary 


I  DepartmanI  to  < 

led  format  wrill  i 


that  the 
telhe 
I221JS3.) 
maintain 
Reference  Room 
lay  be  required 
more  CRT 
lected  to  ita  oo- 
nierahallbe 
iportation. 
nceof  thla 
to  Indemni^f 
rtment  and 


let 
fanbytfaia 

1  at  no  ooat  to 

It 
kdethe 
I  on-line  tariff 
,  7  day*  a  week. 


for  the 

proposed 

data  elements  eet  forth 

(2)ThefilefahaU 
and  install  in  the  Pul 
at  the  Department  I 
from  time  to  time)  one 
devices  and  printer* 
line  tariff  database.' 
responsible  for  the 
installation,  and  main* 
equipment  and  shall 
and  hold  harmless  the 
the  U.S.  Government  frdm  any  claims  or 
liabilities  resulting  from  defects  in  the 
equipment  its  inebriation  or 
maintenance.  ' 

(3)  The  filer  shall  proyide  public 
access  to  its  on-bne  tarin  databaaa.  at 
Departmental  headquarters,  during 
normal  business  hours. 

Departmental  headqi 
subpart  shall  ba 
the  public  or  the 

(5)  The  filer  shall 
Department  aooesa  to  i< 
database  24  hours  a  da^ 
except  that  the  filer  ma^  bring  its 
computer  down  betweei  MO  a.m.  and 
6.-00  p.m.  Eastern  Stands  rd  Tfane  or 
Eastern  Daylight  Saving  Time,  as  the 
case  may  be.  on  Scmday  i.  when 
necessary,  for  maintenc  loe  or  for 
operational  reasons. 

(6)  The  filer  shaD  enst  re  that  the 
Department  shall  have  t  le  so4e  ability  to 
approve  or  disapprove  e  ectronicaUy 
any  tariff  filed  with  the  I  >epartment  and 
the  ability  to  note,  record  and  retain 
electronically  the  reasoris  for  approval 
or  disapproval  The  carrier  or  agent 
shall  not  make  any  changes  in  data  or 
delete  data  after  it  has  b  ran  transmitted 
electrooically.  regardleei  of  whether  it  is 
approved,  disapprovad.  <  v  ivithdrawn. 
liM  filer  shall  ba  raqaira  i  to  make  data 
fields  available  to  tbe  D(  partment  in 
any  record  which  ia  part  of  the  on-line 
tariff  databaaa. 

(7)  The  filer  shall  main  tain  all  fares 
filed  with  the  Departmen  t  and  all 
Departmental  approvals,  disapprovals 
and  other  actions,  aa  iwal  as  aU 
Departmental  notations  fonceming  such 
approvals,  disapprovals 
actions,  in  the  on-line  ta 
a  period  of  two  (2)  years 
becomes  inactive.  After 
time,  the  carrier  or  agentishall  provide 
the  Department  free  of  cnaige.  with  a 
copy  of  the  inactive  data  on  a  machine- 
readable  tape  or  other  m  utually 
acceptable  electronic  mc  dium. 

(8)  The  filer  shall  ensu  re  that  iU  on- 


other 

'  database  for 
ler  the  fare 
ilia  period  of 


ita 


Hno  tariff  datable  ia  I 
daalitthm  or  altera  tten  (axoept  aa 
anthofted  by  the  DspvlMBt),  i 
against  taaBering. 

(9)  SboiM  the  Mar  (afiaiBats 
buaineea  or  eoaaa  filing  tariffs 
electronteally.  N  shall  provide  lo  dte 
Department  on  a  machins  readable  tape 
or  any  other  mutually  aoceptabia 
electraaic  medium,  i'<mtempotai'iaoQsly 
with  the  oasaatioM  of  such  boelneaa.  a 
complete  copy  of  ita  on-line  tariff 

(10)  The  filer  shall  hiraiah  to  the 
Department  on  a  daily  baaia.  on  a 
machine-readable  tape  or  any  other 
mutually  acceptable  electronic  medium, 
all  transactloM  made  to  Ha  on-line  tariff 
databaaa. 

(11)  The  filer  shaD  afford  any 
authoiiaad  Departmental  official  full 
free,  and  oniahibited  aooese  to  its 
facilities,  databases,  documentation, 
records,  and  application  programs, 
including  support  fnnctioos. 
enviroaaiental  seoority.  and  acooonting 
data,  lor  the  auipoee  of  ensuring 
continaad  aflectivaii 
against  threats  and  I 
security  or  intepity  of  its  electronic 
tariffs,  as  defined  ia  tU^  aubpail 

(12)  IW  filar  BMt  provide  a  field  in 
the  GovenMMBt  FilliV  File  for  die 
signature  oIiIm  appr^rtag  U.& 
GoveraoMnt  Official  thraogh  the  nee  of 
a  Personal  Idantificatiao  Number  (FW). 

(13)  The  filer  shall  provide  a  leased 
dedicated 
sufficient' 
than94)K 
data 
Further. 


daU( 


event 
circuit; 


It  with 
(initially  not  Itas 
rale)  to  handle  electronic 
to  the  Oepartttant 
filer  muat  provide  far  a 
r  e  redundiiancy  circuit  fai  the 
failure  of  the  dedicated 
sccwidaijf  or  redudancy 
drcoji  muat  be  equal  to  or  greater  than 
4  JK  ttaad  rata,  in  the  event  of  a  failure 
of  the  primary  circuit  the  filer  must 
notify  the  Chief  of  the  Tariffs  Division  of 
the  Department's  Office  of  International 
Aviation,  as  soon  as  possible,  after  the 
failure  of  die  primary  drcoit  but  not 
later  than  two  hours  afier  failure,  i 
must  provide  the  name  of  the  oont 
person  at  the  telephone  company  < 
has  the  responsibility  for  dealin^vith 
the  problem. 

(c)  Each  time  a  filer's  on-line  tariff 
database  is  accessed  by  any  uaer  during 
the  sign-on  function  the  following 
statement  shall  appear 


The  tnfoniMtio^  c^Uined  in  this  ■ystein  is 
for  Inronnatiooal  prtnimii  ooly,  and  is  a 
repre*entation  of  tariff  data  that  has  beaa 
fomuilly  submilted  to  the  DepartsMOl  of 
Transportation  in  sccordance  with  applicable 
Uw  or  a  bilateral  treaty  to  which  iha  U.S. 
Government  it  a  party. 

|2t1J70 

Of 

lion  thereto./*^  a 


special  tariff  penmiaaioa  appUcatian 
may  be  electronically  filed  with  the 
Department  immediately  upon 
compliance  with  i  221.280.  and  anytime 
thereafter,  subiect  to  1 221.5aa  The 
actual  dale  and  time  of  filing  shall  be 
noted  with  each  filing. 

(b)  For  the  purpooe  of  determining  the 
date  that  a  tuiff.  orievision  thereto, 
filed  ptirsuant  to  thia  sabpart  shall  be 
deemed  received  by  the  Departmenfc 

(1)  For  ell  electronic  tariffs,  or 
revisions  thereto,  filed  before  &30  p.m. 
local  time  in  Washington.  DC  on 
Federal  business  dajrs.  sodi  date  shall 
be  the  actual  date  of  filing. 

(2)  For  all  electronic<^riffs.  or 
revisions  thereto,  filed  after  5:30  p.m. 
local  time  in  Waahington.  DC  on 
Federal  boahiess  days,  and  fbr  all 
electronic  tariffs,  or  revisions  thereto, 
filed  on  days  ttiat  are  not  Federal 
business  days,  such  date  shall  be  the 
next  Federal  business  day. 

1221.278 


(a)  Any  tariff,  or  revision  thereto,  filed 
In  paper  format  which  accompanies, 
governs,  or  otherwise  afiiBctB.  a  tariff 
filed  electronically,  most  be  received  by 
the  OepartBient  on  the  same  date  that  a 
tariff  or  revision  thereto,  is  fHed 
electronically  with  the  DepaiSknt 
under  |  221.270(b).  Further,  such  paper 
tariff,  or  revision  thereto.  shaD  be  filed 
in  accordance  with  the  requirements  of 
Subparts  A-V  of  Part  221.  No  Uriff  or 
revision  thereto,  filed  electronically 
under  thia  subpart  shall  contain  an 
effective  date  which  is  at  variance  with   ' 
the  effective  date  of  tfie  supporting 
paper  tariff,  except  aa  authorized  by  the 
Department 

(b)  Any  printed  {ustifications.  or  other 
information  accompanying  a  tariff,  or 
revision  thereto,  filed  electronically     / 
under  this  subpart  miiBt  ba  reoeived/by 
the  Department  on  the  same  date  as  any 
tariff,  or  revision  thereto,  filed 
electronically. 

(c)  If  a  filer  submits  a  filing  which  faila 
to  comply  with  paragraph  (a)  of  thia 
section,  o^  if  the  filer  fails  to  submit  the 
informatian  in  conformity  with 
paragraph  (b)  of  this  sectioa.  the  filing 
will  be  sul^ect  to  refectioa.  denial  or 
disapproval;  as  applicable. 


1 221.280 


(a)  A  tariff,  or  i 


(a)  Content  The  format ' 
any  electronic  tariff  must  be  that  agreed 
to  in  advance  as  provided  for  in 

i  221.280,  and  must  include  those  data 
elements  set  fo^  in  1 221.283.  Those 
portions  that  are  filed  in  paper  form 
shall  comply/(n  all  respects  with  Part 
221.  Subpart^  A-V.  ' 

(b)  Explanibtion  of  Ahbreviationa, 
eference  Swrks  and  Symbols. 

^Abbreviation^  reference  marks  and 
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symbols  which  are  used  in  the  tariff 
shall  be  explained  in  each  tariff. 

(1)  The  following  symbols  shall  be  < 
used: 

R— ReductiuB 

I — Increase  -  _.« 

N-NewMatter 

X— Canceled  MaHer 

C— Change  in  Footnotes.  Routings.  Rules  or 

Zones 
E— Denotes  change  in  Effective  Date  only. 

(2)  Other  svmbols  may  be  used  mily 
wdien  an  explanaticm  is  provided  in  each 
tariff  and  such  symbob  are  cmisistent 
throu^KMit  all  the  electnmically  filed 
taritb  from  that  time  forwa^ 

1221  J8> 


ollMng 

tone  anoam  hi 


[A]  Every  electronic  tariff  filed  by  or 
on  behalf  of  an  air  carrier  that  contains 
fare«  whidi.  by  intematitHial  convention 
or  agreement  entered  into  betwreen  any 
other  country  and  the  United  States,  are 
required  to  be  filed  with  that  country, 
shall  include  the  following  statement 

The  rates.  Cares,  cfaaigea.  classifications, 
rules,  regulations,  practioes.  and  services 
provided  herein  have  been  filed  in  each 
country  in  wliich  filing  is  required  by  treaty, 
convention,  or  sgreonent  entered  into 
between  that  ootmtiy  and  the  United  States, 
in  acoordance  with  the  provisions  of  tlie 
a^ilicable  treaty,  convention,  or  agreement 

(b)  The  statement  referenced  in 

S  221.282(a)  may  be  included  with  each 
filing  advice  by  the  inclusion  of  a 
symbol  which  is  properly  e}q)lained. 

(c)  The  required  symbol  may  be 
omitted  frtMn  an  electronic  UmB  or 
portion  thereof  if  the  tariff  publication 
that  has  been  filed  with  any  other 
country  purauant  to  ita  tariff  regulations 
bears  a  tariff  filing  designation  of  that 
country  in  addition  to  the  CAJ9./D.O.T. 
numbn*  appearing  on  the  tariff. 

(221.281  •maWh^g^oftarHf  and 

I  to  tariffa. 


AU  electronic  tariffs  and  amendments 
filed  under  this  subpart  including  those 
for  which  authority  is  sought  to  effect 
changes  on  less  than  bilateral/statutory 
notice  under  1 221.302.  shall  contain  the 
following  data  elements: 

(a)  A  Filing  Advice  Status  File— 
which  shall  include: 

(1)  Filing  date  and  time; 

(2)  Kling  advice  number  >. 

(3)  Reference  to  carrier  \ 

(4)  Reference  to  geographic  area:l 

(5)  Effective  date  of  amendment  ol;^ 
tariff 

(6)  A  place  for  government  action  to 
be  recorded:  and 

(7)  Reference  to  the  Special  Tariff 
Permission  «iv>en  aiqilicable. 

(b)  A  Government  Filing  File — which 
shall  include; 


(1)  Filing  advice  number; 

(2)  Carrier  reference; 

(3)  Filing  date  and  time; 

(4)  Proposed  effective  date; 

(5)  Justification  text  reference  to 
geographic  area  and  affected  tariff 
number; 

(6)  Reference  to  the  ^)ecial  Tariff 
Permission  when  applicable: 

(7)  Government  ^itnri  data, 
including  places  for. 

(i)  Name  of  the  government  analyst 
except  that  this  data  shall  not  be  made 
public,  notwithstanding  any  oAier 
provision  in  this  ot  any  other  subpart 

(iiWActiim  taken  and  reasons  therefor. 

(iiirRemarics.  except  that  internal 
Departmental  data  shall  not  be  made 
public  notwithstanding  any  other 
provision  in  this  (V  any  other  subpart 

(iv)  Date  action  is  t^en;  and 

(v)  Persimal  Identification  Number; 
and 

(8)  Tariff,  or  pn^rased  changes  to  the 
tariffs,  including:  ^ 

(i)  Market 

(ii)  Fare  code: 

(iii)  031-way/roundtrip  (O/R); 

(iv)  Fare  Amoimt 

(v)  Currency; 

(vi)  Footnote  (FN); 

(vii)  Rule  Number,  provided  that  if 
the  rule  number  is  in  a  tariff,  reference 
shall  be  made  to  that  tariff  containing 
the  rule; 

(viii)  Routing  (RG)  Numberfs], 
provided  that  the  abbreviation  MPM 
(Maximum  Permissible  Routing)  shall  be 
considered  a  number  for  the  purpose^ 
this  file;  ^ 

(ix)  Elective  date  and  discontinue 
date  if  the  record  has  been  superseded: 

(x)  Percmt  of  change  &t>m  previous 
fares;  and 

(xi)  Expiration  date. 

(c)  A  Historical  File — w^ch  shall 
incliide: 

(1)  Market 

(2)  F^re  code; 

(3)  One-way/roundtrip'(0/R); 

(4)  Fare  amount 

(5)  Currency: 

(6)  Footnote  (FN): 

(7)  Rule  Number,  provided  that  if  the 
rule  number  is  in  a  tariff  other  than  the 
fare  tariff,  reference  shall  be  made  to 
that  tariff  omtaining  the  rule; 

(8)  Routing  (RG)  Numbers,  provided 
that  the  abbreviation  MPM  (Maximum 
Permissible  Routing)ahall  be  considered 
a  number  for  the  pu^se  of  this  file; 

(9)  Effective  Date; 

(10)  Discontinue  Date; 

(11)  Government  Action; 

(12)  Carrier, 

(13)  All  inactive  fares  (two  years): 

(14)  Any  other  fare  data  whidi  is 
essential  tod 

t 


(15)  Any  necessary  cross  reference  to' 
the  Government  Fding  Hie  for  research 
or  other  purposes. 


S221J84 

(a)  Each  *1>undled''  and  '^mbundled" 
normal  economy  fare  applicable  to 
foreign  air  transportation  shaU  bear  a 
unique  rule  number. 

(b)  The  unique  rule  numbers  for  the 
fares  specified  in  this  section  shaU  be 
set  by  iQU)alil  agreement  between  the 
filer  and'Vie  Department  prior  to  the 
implementation  of  any  electronic  filing 
system.  ^ 

8221.288   AdopMow  Of  pienlstons  of  one 

When  one  carrier  adepts  the  tariffs  of 
another  carrier,  the  effective  and 
prospective  fares  of  the  adopted  carrier 
shall  be  changed  to  reflect  the  name  ot 
the  adopting  carrier  and  the  effective 
date  (^  the  adoption.  Further,  each 
adopted  fare  shall  bear  a  notation  whidi 
shall  reflect  the  name  of  the  adopted 
carrier  and  the  effective  date  of  the 
ad(^ti(Hi.  providra  thit  any  subsequent 
revision  of  an  adopte^  fare  may  omit  the 
notation.  \. 

§221.288 


Any  carrier  (M*  its  agent  must  provide, 
as  to  any  new  at  increased  bundled  or 
unbundled  (wfaidiever  is  lower)  on- 
demand  economy  fare  in  a  direct-service 
market  a  comparison  between,  on  the 
one  hand,  that  proposed  fare,  and  on  the 
other  hand,  the  ceiling  fare  allowed  in 
that  market  based  on  either  the 
pertinent  ECAC  Zone  or  SFFL  ff. 
however,  the  carrier's  proposed  fare  is 
intended  to  matdi  tiiat  already 
\apptoved  for  another  direct-service 
\arriCT,  the  proponent  carrier  may  forego 
the  comparison  and  instead,  simply 
identify  the  direct  competitor's  fare  it ' 
claims  to  match. 


S221.287   Statassanleff 

All  fares  filed  electronically  in  direct- 
service  markets  shall  be  filed  as  single 
factor  fares. 


§221.308    Suspension eflarffrs. 

(a)  A  rate,  fare,  chaige.  change,  rule  or 
other  tariff  provision  that  is  suspended 
by  the  D^tartment  pursuant  to  section 
1002  of  the  Act  (49  U.S.C  1482)  shall  be 
noted  by  the  Department  in  ttie 
Government  Filing  File  and  the 
Historical  File. 

(b)  When  the  Department  vacates  a 
tariff  suspension,  in  full  or  in  part  cmd 
after  notification  of  the  carrier  by  the 
Department  such  event  shall  be  noted 
by  the  carrier  in  the  Government  Filing 
File  and  the  Historical  File. 


/ 


( 
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(c)  Wbtn  a  Uriff  Mis|  ansJon  ia 
vacatad  or  whao  it  bacynw  affectiva 
upon  tannination  of  I 
pariod  tha  caniar  or  I 
rafUatha  tariff  I 
data. 


IStl^l 


\Thm^oiikM^9)ot 1 


When,  punuant  to  ai 
Dapartmant.  tha  canodjation 


faraa.  chaifaa.  or  othar 
raqulrad.  iuch  action 
tha  caniar  by  approptii^ 
tha  tariff. 


fttl 


order  of  tha 
of  nilaa. 

ariff  proviaioB  ia 
ba  made  by 
raviaionato 


(a)  When  a  filar  tubn  Ita  an  electronic 


auapcnaioa 
agent  thaii 
the  effective 


tariff  or  an  amendment 
tariff  for  which  authoritjr  is  sought  to 
affect  changes  on  less  t  an  bUateral/ 
statutory  notioe,  and  m  related  tariff 
material  ia  involved.  Tl  b  submission 
shall  bear  a  aaquenttal  Uing  advice 
number.  The  submisaio  i  shaD  appear  in 
(he  Government  FlUng  file  and  the 
Piling  Advice  Statue  FU  i.  and  shall  be 
refeienced  in  inch  a  ma  uwr  to  dearly 
indicate  that  such  chsQ  ea  are  sought  to 
be  made  on  less  than  bi  ateral/atatutofy 
notice. 

(b)  When  a  filer  subn  ts  an  electronic 
tariff  or  an  amandoMBt  o  the  aiectronic 
tariff  for  wUch  authorit; '  ia  ao««ht  to 
effect  rhan^aa  on  leaa  ti  an  bilateral/ 
sUtutory  notiGa.  and  it  ( antaina  related 
paper  under  |  221 J7S,  t  m  paper 
submission  most  bear  tl  a  aame  filing 
advice  number  ee  thet  i  led  for  the 
electronic  aubaaiaaioo.  {  adi  paper 
submission  shall  ba  in  t  le  form  of  a 
reviaed  tariff  pete  as  pi  Mribed  by 
Subpart  H  of  14  OH  Pai  1 221.  rather 
than  aa  a  aeperate  raqui  at  for  Special 
Tariff  Permiaaion.  All  m  iterial  being 
submitted  on  e  paper  tai  iff  p^a  aa  part 
of  an  electronic  sutwiisi  on,  will  cleeil| 
indicate  the  portion(s)  a  sech  tariff  pegs 
that  is  being  filed  pursuant  to,  and  in 
confunction  with,  tha  elwteonic 
submisaioa  on  leas  diai  bilateral/ 
statutory  notfoe. 

(c)  Departmental  acti  m  on  the  Special 
Tariff  Farmiaaion  raque  it  both 
electronic  and  paper,  si  sD  be  noted  by 
the  Depeitment  tai  the  C  ovemment 
Filing  File  and  the  FtUnj  Advice  Status 
Pile. 

(d)  When  the  peper  p(  irtian  of  a 
Special  Tariff  Panaiaaic  i  that  has  been 
filed  with  die  Departma  it  p-rwff  t  to 
paragraph  (b)  of  diia  a*  <iaa  ia 
diaapprovad  or  otfier  a<  Ooo  ia  taken  by 
the  Department  such  d  lapproval  or 
other  action  will  be  rail  cted  on  the  next 
cooaecutive  reviaion  of  be  affected 
tariff  paga(s)  in  the  folk  wiag  manner 


(1)  Tfae^tertioMs)  of Revised 

Page filed  under  BFA  No. 

was/were  disapproved  by  DOT. 

(2)  ExampJt  ofothtt  aotkm:  die 

portioi^a) ReviaedP^a filed 

under  EFA  Na waa/waftraqarirad 

to  be  amended  by  DOT. 

(e)  When  the  Department  diaapproves 
in  whole  or  ia  part  or  otherwiae  takea  an 
action  agaiaat  any  page  filed  under  this 
section  the  filer  must  revise  and  rafile  a 
raviaed  page  within  two  baaiaeea  days 
foUowing  na  diaapproval  or  notice  (rf 
other  action. 

(f)  All  submissions  under  this  section 
shall  ooa4>ly  with  the  requirements  of 
i22L28S. 


to  an  electronic        •  ^-^•* 


In  the  event  diet  die  electropic  tariff 
system  is  diacontiaued.  or  the  aooroa  of 
the  data  ia  changed,  or  a  filer 
diacoatinaaa  itaPMalnaaa.  all  alectroaic 
data  records  prior  to  such  date  ahaU  be 
provided  immediately  to  the 
Department  free  of  chaiga.  on  a 
machine  reedabta  tape  or  odier  mutoally 
acceptable  electronic  ij*****"™ 

fttiJOO   WfcQ  el  papal  IbiIWb  raqulrad. 

(a)  After  approval  of  any  amilicatiaa 
filed  under  1 221 J0O  of  thia  subpart  to 
allow  a  filer  tp  file  lariffs  slactrooically. 
die  filer  in  addition  to  filing 
electronicqlnr  muat  continue  to  file 
printed^ltfHa  aa  required  l^  Sobfiarta 
A-V'of  Aart  221  lor  a  period  of  00  daya. 
or  untlUuch  time  as  me  Department 
shall  deem  such  filing  no  longer  to  be 
necessary:  Provided.  That  during,  the 
period  specified  by  diis  section  dw  filed 
printed  tariff  abaD  oootinue  to  be  the 
official  tarifll 

(b)  Upon  nodflcatiaB  to  die  filer  diet  it 
may  nommanoe  to  file  ita  tariffs  sol^  in 
an  electronic  mode,  concurrently  with 
the  implementation  of  filing 
electronically  the  filer  shell: 

(1)  Punish  die  Depertiuent  with  a 
copy  of  all  die  existiiig  efliactive  and 
proapective  records  on  a  machtna- 
readable  tape  or  other  mntaally 

accompanied  by  an  affidavit  attaating  to 
die  aoooracy  of  sach  racardB;  and 

(2)  Simuhaaaooaly  cancel  such 
records  frco  the  peper  teiiff  in  the 
manaar  ptaaaibed  by  Sobperts  A-V  of 
Part22L 


(a)  Eadi  filer  diet  filea  an  electronic 
tariff  under  this  subpart  shall  aiake 
available  to  any  parson  so  rsqneetiag.  a 
subscription  service  meeting  die  tarma 
of  paragraph  (b)  of  diis  section. 


(b)  Under  the  required  aabacription 
service,  remote  acoeaa  shall  be  allowed 
to  any  aubacriber  to  the  on-line  tariff 
database,  including  access  to  the 
Justification  required  by  i  221.28S.  The 
subscription  service  shall  not  prechide 
the  offering  of  additional  services  by  the 
flier  or  ito  agent 

(c)  The  filer  at  ita  option  may 
establish  a  charge  for  providing  the 
required  subscription  service  to 
subecriberK  Provided,  That  the  charge 
may  not  exceed  a  reasonable  estimate 
of  die  added  cost  of  providing  die 
service. 

(d)  Each  filer  shall  provide  to  any 
person  upon  requeat  a  copy  of  the 
marhina' readable  data  (raw  tariff  data) 
of  all  daily  transactions  made  to  ita  on- 
line tariff  databaae.  The  terma  and 
prioea  for  such  value-added  service  mey 
be  set  by  the  filer  Provided.  That  such 
terms  and  prioea  ahall  be  noa- 
diacriminatoiy.  ia.  that  thqr  ahall  be 
substantially  equivalent  for  all  aimilarly- 
situa  ted  persons. 


Copies  of  information  contained  in  a 
filer's  oo-line  tariff  database  mey  be 
obtained  by  any  uaer  at  Departawntal 
Headquarters  from  thejninter  or 
printers  placed  in  Tariff  Public 
Reference  Room  by  die  filer.  The  filer 
may  assess  a  fee  for  copying,  provided  it 
is  reasonable  and  that  no  administrative 
burden  is  placed  on  the  Department  to 
require  the  collection  of  the  fee  or  to 
provide  any  service  in  connection 
therewith. 


|lt1.7O0 


vor  review  ev  ataiT 


When  an  electronically  filed  record 
which  has  been  soboritted  to  die 
Department  under  this  sabpait  is 
diaapproved  (rejected),  or  a  apecial  tariff 
permiaaion  ia  approved  or  denied,  under 
audiority  assigned  by  the  Department  of 
TtansportatiaB's  Ragulatioiia,  14  CFR 
386.19.  aacfa  actioiM  ahaU  be  understood 
to  include  the  following  proviaions: 

AppHpakhtaeHaoeidiirRecordi  Which 
ia/an  rHwMiiiini/ (nfected): 

1W  tmumiM  dtaapfaovad  (lejected)  Wan 
void.  wHhoal  foree  sr  sOact  and  BMt  not  be 


ApphcabhtoeieomdarnoatdBwhickia/ 
are  ^aeppnved  (rejectedl  arndtoapedal 
tariff  permiauoem  which  are  approved  or 


Thia  actioa  ia  talnn  iomIw  aalhoftty 
■MigBid  h$  tiw  DapartBient  of 
Tranipartatiaa  ta  tl*  OrRanizatioii 
Ragulattona.  M  CFR  SK.1S.  FBraom  entitled 
to  yellMuu  for  review  of  Ma  ectioii  pwmazit 
to  tha  Department'*  Regulation*.  M  CFR 
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itLy  M*  aaA  petitions  within  sevae 
dajfa  allsr  flaa  dale  of  tai*  actlwii  Tiri*  aLlkm 
ahalihsreia*  ■■ntliii  JBunediately,  «d  the 
filiog  of  a  patitiae  Cot  review  ahall  not 
pienid*  it*  effectiv 


PART 


andchahqesfor 


1.  Tha  Audiority  citation  for  Part  388 
continiies  to  read  as  fo^owr 

Aadwrilr  Sections  aoi  1002,  Pub.  L  8&- 
7m  as  anended.  72  Stat  743, 797: 40  U.S.C 
13S1 IHB.  Act  of  Aagaat  91,  ion.  Ol  376^  eo 
StatOBKSlUAC^ 


2.  Section  388.20  is  revised  to  read  as 
follows: 


(a)  This  sobpart  apidies  to  the  filing  of 
certain  documento  and  records  of  me 
Department  by  non-government  parties, 
and  prescribes  fees  for  dieir  processing. 

(b)  For  the  purpose  of  diis  subpart 
record  means  those  electronic  tuiff 
records  submitted  to  the  Department 
under  Subpart  W  of  14  CFR  Part  221, 
and  contains  that  set  of  information 
which  describes  one  (1)  tariff  fare,  or 
that  aet  of  infomatioB  which  describes 
one  (1)  related  element  asaodated  with 
such  tariff  fare. 


§380.21 

3.  Hm  first  line  of  1 38e.21(a)  is 
amended  by  adding  "or  ream/"  after  the 
word  "document". 


I 


I) 


4.  Sectioo  388L22(a)  is  redeaignated  as 
i  38e.22(a)(l)  and  a  new  1 388.22(a)(2)  U 
added  to  reed  as  f (rflowr 

(a)  •  •  • 

(2)  Bxoqj*  aa  provided  in  1 388123, 
records  which  are  not  accompanied  by 
the  appropriate  filing  fees  shall  be 
retained  and  considered  ffied  with  the 
Department  Hie  DepartiM«|t  wlD  notify 
the  filer  concerning  the  nramymoit  or 
underpayment  of  tiie  filinglees,  and  will 
also  notUy  the  flier  that  the  records  wiD 
not  be  processed  until  die  fees  are  paid. 


l*saed  in  WasMaglOB.  DC  oa  January  13. 
1900. 

Gnpoiy  Sb  Dotal  ' 
AMsistani  S^crwtarf  for  Policy  and 
liitcntatKHHM  Affain* 
[FR  Doc.  00-1200  Fllsd  1-10-00;  0:45  am) 


14CFRPart12M 

[liifofniaUon  Security  Program 

AOmnr.  Natioaal  Aeronantica  and 
^taoe  AAninistration  (NASA). 
;  Final  rale. 


r.  NASA  is  amending  14  CFR 
Part  1201  by  revianig  Subpart  1204.ia 
"Inqiection  of  Persons  and  Peraonal 
Effecto  on  NASA  Property."  This 
revision  makes  orgaidzatianal  title 
'*«'y  foend  in  f  1201.1002  and 
S  1204.1003(b). 

I BATB  January  19. 1988. 

:  NASA  Security  Office.  Code 
NIS,  NASA  Headquartere,  Washington, 
DC  2054a 


ron  muTHDt  mfomiation  contact: 
Erwin  V.  Kfinter,  202-453-2953. 


SS80L2S   lAmendedl 

5.  Section  388^25  is  redesignated  as 
i  388.25(a)  and  a  heading  is  added 
reading  as  follows:        ^ 

(a)  Docament-fHing  fees. 

e.  Section  388.25(b]  is  added  reading 
aa  follows: 

•  •  •     m    *  * 

(b)  BecUvnic  Tariff  Filing  Fees— The 
filing  fsa  for  one  (1)  or  more  transactions 
proposed  in  any  existing  record,  or  for 
any  new  or  canceled  records,  shall  be  5 
canto  per  record:  Provided:  TtaX  no  fee 
ahall  be  assessed  for  those  records 
submitted  to  the  Department  punuant  to 
I  221.500(b)(1)  of  diis  subpart 


rARV  uroiMiATiow:  Since 
this  action  is  internal  and  administrative 
in  nature  and  doea  not  afiiect  the 
existing  regulations,  notice  and  public 
comment  are  not  required. 

The  National  Aeronautics  and  ^Mce 
Administration  b»  determined  that: 

1.  This  rule  is  not  subject  to  the 
reqnirementa  of  die  Re^ilatory 
Flexibility  Act  5  U.SXL  601-612.  since  it 
will  not  exert  a  significant  economic 
inyact  on  a  substantial  number  of  email 
entities. 

2.  Hiis  rule  is  not  a  major  rule  a« 
defined  in  Executive  Order  128Q|e\ 

List  of  Sobjecto  In  14  CFR  Pert  12M 

Airports,  Authority  delegations 
(Government  agencies).  Federal 
buildings,  facilities  and  real  estate. 
Government  contracts.  Government 
employees.  Government  procurement 
Grant  programs— adence  and 
technology.  Inteigovemmental  relations. 
Labor  unions.  Security  measures.  Small 
businesses. 

For  the  reason  set  out  in  the  Preamble, 
14  CFR  Part  1204,  Subpart  1204.ia  is 
amended  as  follows: 

PART  1204-ADMMISTRATIVE 
AUTHORITY  AND  POLICY 

1.  The  authority  citation  for  Part  1204 
Subpart  1204.10  continues  to  read  as 
follows: 


Aalhedty:  42  U.S.C  24S5(a). 

2.  Subpart  1204.10  is  revised  to  read  as 
follows: 


Sec. 

1ZM.1000  Scope  of  subpart 

1204.1001  Policy. 

12011002  Responsibility. 

1204.1003  Procedores. 

Si*part  1204.10    inopactlon  of 


11204.1008  Seepeeli 

This  subpart  establishes  NASA  policy 
and  prescribes  certain  minimum 
procedures  concerning  the  inqiectidn  of 
persons  and  property  in  dieir  possession 
on  NASA  instalLBtions. 


S  1204.1001 

In  the  interest  of  national  aecurity. 
NASA  will  provide  appropriate  and 
adequate  protection  or  security  for 
facilities,  property,  and  information  in 
ita  poasession  or  custoiiy.  In  furtherance 
of  this  policy,  NASA  reserves  the  right 
to  conduct  an  inspection  of  any  person.^/ 
including  any  pro^ierty  in  the  person's 
possession  or  control  es  a  condition  of 
admission  to  or  continued  presence  on 
any  NASA  installation. 


S  1204.1002 

The  Director'for  each  Held 
Installation  and  the  Assistant 
Administrator  for  Heedqparten      ^     ^ 
Operations  are  reqjxtn^ble  for        ^~"^ 
implementing  the  provislbns  of  this 
subpart  when  it  is  deteimiaed  diet  such 
action  is  necessary  because  of  bomb     '' 
threato,  unesqilained  loas  of  Government 
property,  or  other  unusual  situations,  for 
the  protection  or  security  of  the 
installation  and  the  personnel  and 
property  therein.  In  the  local 
implementation  of  this  subpart  the 
Directors  of  NASA  InstaDations  (and 
component  installations)  located  on 
Federal  property  under  the  control  of 
other  agencies  will  coordinate  their 
action  with  appropriate  officials  of  die 
other  agencies  concerned.  ^ 


§1204.1003 

(a)  All  entrances  to  NASA 
installations  will  be  conspicuously 
posted  with  the  following  noticer 

PURSUANT  TO  NASA  REGULATIONS 
THE  ENTRANCE  <;V  INIHVnXJALS  TO.  OR 
THEOt  CONTINUED  PRESENCE  OH,  THIS 
INSTALLATION  IS  CCWOMTIONED  UTON 
THEIR  CONSENT  TO  INSrecnON  OF 
THEIR  PERSONS.  AND  OF  PROPERTT  IN 

■nmsi  POSSESSICX4  or  control 


\\ 


2100 


Fadml 
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pa  roll 


d<Mi 

I  net 


(b)  Inspection  purau^it 
will  b«  conducted  only 
Mcurity  personnel  or 
Installation  security 
force.  Such  inspections  Iwill 
conducted  in  aocordan(  e 
established  by  the  Dire^or, 
Security  Office,  NASA 

(c)  If  an  Individual 
an  inspection,  it  will 
and  the  Individual  will 
admission  to.  or  be  escorted 
installation. 

(d)  It  duriM  an  inspection. 
Individual  Is  round  to 
poasession  of  itenu  believed 
represent  a  threat  to 
security  of  the  installalfon. 
Individual  will  ba 
or  be  escorted  from,  th 
appropriate  law  enforc  iment 
will  be  notified  immedj  itely. 

(e)  If.  during  an  bisp«  stion 
pursuant  to  this  subpai 
In  poasession  of  U.S. 
property  without  prope 
that  person  will  be  reqijired 
relinquish  the  property 
representative  oonductfag 
pending  proper  author!  ation 
possession  of  the  prop^ty 
from  the  installation, 
relinquishing  the  propefty 
a  receipt  therefor. 

•a 


to  this  subpart 
)yNA8A 
numbers  of  the 
or  guard 
be 
with  guidelines 
NASA 
-leadquarters. 

not  consent  to 
be  carried  out. 
M  denied 
from,  the 


an 
in  unauthorixad 

to 
safety  or 

the 
1  admission  to. 
installation  and 

authorities 


conducted 
.  an  individual  la 
Civemment 
authorization. 

to 
o  the  security 
the  inspection 

for  the 
or  its  removal 
individual 
will  be  given 


Daputy  Admiiualmlor. 

[FR  Doc  a»-1190  FIM  l-lB-aO;  Ie45  am) 

I  0008  TBW-SVil 


.X 


OCPARTMEKT  OF  JUSTICE 
ufV9  BiiiQnmiwfn  MonwMiraiion 

ticmPMiaot 


r  Drug  Enforcement 
Administration.  lustice. 

:  Final  rule. 


r.  This  rule  oxchides  the 
Bemedrox  Inhaler  from  the  provisions  of 
the  Controlled  Substances  Act.  since  the 
product  meets  the  statutory  definition  of 
an  excluded  product 


OATn:  Effective  February  21. 1980. 
Comments  or  obiections  may  be 
submitted  on  or  liefore  March  20, 1980. 
AOOMM:  Comments  or  objections 
should  be  submitted  in  qiiintuplicate  to: 
Administrator.  Drag  Enforcement 
Administration.  1406 1  Street.  NW.. 
Washington.  DC  20637.  Attn:  DEA 
Federal  Register  Representative. 

MN  MMTVMR  MFONMATION  OOMfafCTt 

Howard  MoClain.  ]t^  Chief,  Drug 
Control  Section.  Drug  Enforcement 
Administration.  Washington.  DC  20637. 
Telephone:  (202)  633-1308  (FTS633- 
1388). 

MWUMMTMIV  MMMWUTION:  The 
Controlled  Sabstancea  Act  (C8A)  (21 
U.S.C  801  »t  »»q.]  at  21  US.C  811(gXl) 
requires  that  the  Attorney  General 
exclude  any  nonnarcotic  substance  from 
a  schedule  if  such  substance  may,  under 
the  Federal  Food.  Drag,  and  Cosmetic 
Act  (FDAC  Act)  (21  U.S.C  301  et  seq.]. 
be  lawfully  sold  over  the  counter 
without  a  prescripticm.  The  Benzedrex 
Inhaler,  NDC  #40802-0028,  meets  the 
criteria  for  such  an  exclusion.  The 
Benaedrex  Inhaler  contains 
propylhexedrine,  a  Schedule  V 
nonnarcotic  controlled  substance  as  an 
active  medicinal  ingredient  The  inhaler 
is  permitted,  under  the  FDftC  Act  to  be 

sold  over  the  counter  without  a        

prescription.  In  accordance  with  21  CFR 
130eun.  the  sponsor  of  the  product 
SmithlGine  Qonsumer  Products,  has 
applied  to  the  Administrator  of  the  Drug 
Kiforcement  Administration  (DEA)  for 
exclusion  of  the  product  from  the 
provisions  of  the  CSA  pursuant  to  21 
U.S.C  811(g)(1).  The  application  has 
been  received  by  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control. 

The  Deputy  Assistant  Administrator 
finds  that  the  product  meets  the  criteria 
for  exclusion  from  the  CSA  in 
accordance  with  21  U.S.C  811(gMl).  Any 
Interested  person  may  file  written 
comments  on  or  obfections  to  this  order 
on  or  befora  March  20. 198a  If  any  such 
comments  or  obiections  raise  significant 
issues  regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  the  order 
is  based,  the  Deputy  Assistant 
Administrator  shall  immediately 
suspend  the  effectiveness  of  this  order 
until  he  may  reconsider  the  applicatioa 


in  light  of  the  comments  and  objections 
filed.  Thereafter  the  Deputy  Assistant 
Administrator  shall  reinstate,  revoke,  or 
amend  his  original  order  as  he 
determines  appropriate. 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  matter  will 
have  no  significant  impact  upon  small 
businesses  or  other  entities  within  the 
meaning  the  intent  of  the  Regulatory 
Flexibility  Act  5  U.S.a  801  et  seq. 

The  addition  of  a  product  to  the  list  of 
excluded  nonnarcotic  over-theK»unter 
substances  has  the  effect  of  removing  it 
from  the  CSA  and  the  implementing 
regulations. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  In  Executive  Order 
1281Z  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

The  Office  of  Management  and  Budget 
has  determined  that  these  changes  are 
internal  agency  matters  which  do  not 
require  formal  review  by  that  agency. 

List  of  Snbiacts  in  21  CFR  Part  1380 

Administrative  practice  and 
procedure,  Drug  traffic  control 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C  811(g)(1) 
and  delegated  to  the  Administrator  of 
DBA  by  Department  of  Justice 
Regulations  (28  CFR  aiOO).  and 
redelegated  to  the  Deputy  Assistant 
Administrator  of  DEA.  Office  of 
Diversion  Control  by  28  CFR  ai04,  the 
Deputy  Assistant  Administrator  hereby 
amends  21  CFR  Part  1308  as  set  forth 
below. 

PAimS0»-«CHEOUte8  OF 
CONTROLLEO  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
Part  1308  oontinoes  to  read  as  follows: 


:  21  US.C  811, 812, 8n(b). 

2.  Section  1308.22  Is  amended  by 
adding  to  the  table,  in  the  appropriate 
alphabetical  order,  die  product  listed 
below. 


11308.22 


EXCUJOCD  NONNAROOnC  OVER-THE-COUNTER  SUBSTANCES 


TkaasMMSOr 


290.00  MQ- 


SnMiKlns  Conaumar  Ptoduoli 


•^ 
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DalwL  laauanr  11. 1980. 
CaosR-Haisflp, 

Deputy  Auittanl  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc  80-1239  Hied  1-18-80;  8:45  am) 


OEFAinMENT  OF  DEFENSE 

Offlos  of  tho  SMfOtory 
32CFRPwti 


1080  Aflminiatrallon  Instruction  No.  811 
Privaey  Program 

R  Department  of  Defense. 


action:  Final  rule. 


SUMMAWv:  Administrative  changRs  to    . 
Part  286b  provides  guidance  and 
procedures  for  use  in  establishing  the 
Privacy  Program  in  the  Office  of  the 
Secretary  of  Defense  and  those 
organizations  assigned  to  OSD  for 
administrative  support  This  amendment 
incorporates  certain  organizational 
realignments  within  Ihe  Office  of  the 
Secretary  of  Defense  which  include  the 
designation  of  the  Injector  General 
Department  of  Defense,  as  a  separate 
component  of  the  Department  of 
Defense,  and  necessitates  a  change  in 
processing  Privacy  Act  requests 
pertaining  to  that  agency.  It  changes  the 
tides  of  certain  officials  and  agencies, 
and  information  concerning  the 
participation  of  the  OSD  components  in 
computer  matching  programs. 

CFFCCnvc  DATC  The  name  change 
pertaining  to  die  Oi^ganization  of  die 
joint  Chiefs  of  Staff  (OJCS)  to  die  "foint 
Staff"  is  effective  September  29, 1988. 
The  Inspector  General  Department  of 
Defense,  becomes  a  DoD  Component  for 
purposes  of  the  Privacy  Act  effective 
January  3, 1989.  All  IG,  DoD-related 
Privacy  Act  requests,  a|q>eal8,  and 
'  litigation  actions  receivied  on  or  after 
January  3, 1989,  will  be  sent  to  the  Gffice 
of  the  Inspector  General.  Department  of 
Defense.  All  outstanding  IG,  DoD- 
related  Privacy  Act  requests  remaining 
on  file  with  the  Office  of  the  Secretary 
of  Defense  will  be  transferred  January  3, 
1989. 

KM  nNVTHm  MFOMIATIOII  tOKtlkCtl 

Mr.  Dan  Cragg.  OSD  Privacy  Act 
Officer,  Records  Management  Division, 
The  Pentagon,  Washington.  DC  20301- 
lioa  telephone  202-697-2501  or 
AUTOVON  227-2501. 

'ARV  MNMMMTION: 


List  of  Sdb^eds  in  32  CFR  PHt  288b 
Privacy 

Accordingly.  32  CFR  Part  286b  is 
amended  as  follows: 

PART  2t8b-(AMENOED] 

1.  The  audiority  citation  for  Part  286b 
continues  to  read  as  follows: 

AodiBiilr  Ptrvmcf  Act  of  1974,  Pnb.  I..  93- 
579. 88  Stst.  1808  (5  U.S.C  552a) 

f288b.2   [Amendatf] 

2.  In  S  28eb.2(a)  change  "Organization 
of  die  Joint  Chiefs  of  Staff  (OJCS)"  to 
"Joint  Staff**  and  remove  "Inqiector 
General  of  the  Department  of  Defense 
(IG.DOD)." 


submit  thefe  requests  through  the 
Records  Management  Division. 
L.M.  Djiuuui. 

^  Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

January  12, 1980. 

(FR  Doc  80-117S  Filed  l-l»-80: 9M  am) 


3.  In  S  286b.5(a)  change 'Deputy' 
Assistant  Secretary  of  Defense 
(Administration)  PASD)(A)),  Office  of 
the  Assistant  ScMcretary  of  Defense 
(Comptroller)  OASD(c))"  to  "Directw  of 
Administration  and  Management 
L&M)" 


[AMsndodl 

4.  In  }  288b.5(b)(2),  (dM2),  and  (e)(1). 
change  •T)ASD(A)*'  to  "DA&M** 

}286fci5   lAmandad) 

5.  In  §  286.5(e)(2),  change  "Records 
Administration.  ODASD(A)"  to  "OSD 
Records  AdministraMC  WHS" 

S  286l>.8   lAmendadj 

6.  In  §  286b.6(a)(2),  (c)(5)(iv),  (cM7) 
(bodi  places),  (c)(8),  (c)(9).  and  (d)(1) 
change  T)ASD(A)**  to  "DA&M" 

§286l>.6    [Amended] 

7.  In  Si86b.6(c)(6)  change  "Deputy 
Assistant  Secretary  of  Defense 
(Adndmstration)"  to  "Director  of 
Administration  and  Managemenf* 

&  In  S  286b.6(c)(7)(ii),  (c)(7),  and  (c)(9) 
change  "DASD{A)'s"  to  "DA&M's" 

9.  Add  8  286b.6(d)(4)  to  read  as 
follows: 


(d)  •  •  • 

(4)  Paragraph  B  of  Chapter  11.  DoD 
5400.11-R.  prescribes  that  aU  requests 
for  participation  in  a  matching  program 
(either  as  a  matching  agency  or  a  source 
agency)  be  submitted  to  the  Defense 
Privacy  Office  for  review  and 
admpliance.  OSD  ConqM»ents  will 


32  CFR  Part  350 

rOoO  Direellva  51i&22] 


Def( 


r:  Dqiartment  of  Defense. 
actmm:  Pinal  rnl^ 


:  This  document  revises  32 

CFR  Part  350.  It  reflects  changes 
mandated  l^  the  Goldwater-Nidiols 
DoD  Reorganization  Act  of  1966  (10 
U.S.C  191-193).  It  also  assigns 
responsibility  for  management  oversi^ 
of  die  Agency  to  the  Under  Secretary  of 
Diefense  for  Acquisition. 

EFFECTIVE  DATE:  December  6, 1968. 


kTKM  contact: 
Mr.  R  Furtner.  Office  of  the  Director  for 
Administration  and  Management 
(Organizational  and  Management 
banning),  the  Pentagon.  Washington. 
DC  20301.  telephone  202-807-4281. 


List  of  Subjects  in  32  CFR  Part  359 

Organization  and  functions 
(Government  agencies). 

Accordingly,  32  CFR  Part  350  is 
revised  to  read  as  foOows: 

PART  3S»-0EFENSE  LOGISTICS 
AGENCY  <DLA) 

359.1  '  Piupoae. 

359.2  Mission. 

359.3  Oi^anizatioa  and  management 

359.4  RespoosilNlitiea  and  fnnctiona. 

359.5  AutlMmty. 

359.6  Relationships. 

359.7  Administratioa. 


Appentfix  A— Aaaasnad  DoD 
or  Systems 

Appendix  >— PalajsHoi  ef  Airtharity 
Authority:  10  U.S.C  191-183 


§359.1 

Pursuant  to  authority  vested  in  die 
Secretary  of  Defense  under  Tide  10,  diis 
Part  revises  32  CFR  Part  350  to  update 
the  responsibilities,  functions, 
relationships,  and  authorities  of  the 
Defense  Logistics  Agency  (DLA). 


itmti 


\ 


I  VoL-M.  »M^ 


laiMMry  19.  1980  /  Rule*  and  Rej^ulations 


I 

TIm  DLA  thall  function  m  an  integral 
element  of  the  military  logistics  system 
of  the  Department  of  Defense  to  provide 
effective  and  efficient  world-«vide 
logistics  support  to  the  Military 
Departments  and  the  Unified  and 
Specified  Commands  under  conditions 
of  peace  and  war,  as  well  as  to  other 
DoD  Components.  Federal  Agencies, 
foreign  governments,  or  international 
organiiations.  ss  aMigned.  This  support 
shall  include: 

(a)  The  provision  of  material 
commodities  and  items  of  supply  that 
have  been  determined.  thro<i^  tha 
application  of  approved  criteria,  to  ba 
appropriate  for  integrated  management 
by  a  single  agency  on  behalf  of  all  DoD 
Components,  of  that  has  been  otherwise 
specifically  assigned  by  appropriate 
authority. 

(b)  The  perfonnanca  of  logistics 
services  directly  associated  with 
furnishing  material  commodities  and 
items  of  supply  (hereafter  referred  to  as 
"Items"). 

(c)  The  administration  of  Department- 
wide  supply  and  logistics  management 
systems,  programs,  and  activities,  as 
assigned,  induding  the  provision  of 
technical  assistance,  support  services, 
and  information. 

ISMiS   OitaimaMwi and wanagswant 

DLA  is  established  as  a  Combat 
Support  Agency  of  the  Department  of 
Defense  under  the  overall  supervision  of 
the  Under  Secretary  of  Defense  for 
Acquisition  (U8D(A))  and.  with  tha 
exception  of  those  responsibilitiea. 
functions  and  relationships  assigned  to 
the  Chairman.  )oint  Chiefs  of  Staff 
(C|CS).  by  this  Part,  is  under  the 
direction,  authority,  and  control  of  the 
USD(A)  pursuant  to  32  CFR  Part  382.  It 
shall  consist  of  a  Director  and  such 
subordinate  organizational  elements  as 
are  established  by  the  Director  or 
specifically  assigned  to  the  Agency  by 
the  Secretary  of  Defense. 


(a)  The  Director,  Defense  Logietia 
Agency  (DLA)  shall: 

(1)  Orianize,  direct,  and  manage  the 
DLA  and  all  assigned  resources:  procure 
assigned  items:  and  administer, 
supervise,  and  control  all  programs, 
•ervices.  and  items  assigned  Iq  DLA. 

(2)  Provide  staff  advice  and  assistance 
on  supply  and  logistics  matters  to  the 
Office  of  the  Secretary  of  Defense 
(OSD).  the  Military  Departments,  other 
DoD  Components,  and  other  designated 
organizations,  ss  appropriate. 

(3)  Maintain  a  wholesale  distribution 
system  for  assigned  items  and 
accomplish  all  material  management 


functions  required  to  ensure  responsive 
support  to  the  associated  supply  and 
logistics  requirements  determination, 
supply  control,  procurement,  quality  and 
reliability  assurance,  industrial 
responsiveness  and  mobilization 
planning,  receipt  storage,  inventory 
accountability  and  disMbution  control 
transportation,  repair,  maintenance  and 
manufocttire,  shelf-life  control, 
provisioning,  technical  logistic  data  and 
information,  engineering  support  value 
engineering,  standardization, 
reutilization  and  marketing,  and  other 
related  supply  and  logistics  management 
functions,  as  appropriate. 

(4)  Provide  contract  administration 
services  in  support  of  the  Military 
Departments  and  other  DoD 
Components,  the  National  Aeronautics 
and  Space  Administration,  and  other 
designated  Federal  and  State  Agencies, 
foreign  governments,  and  international 
organizations. 

.    (5)  Operate  centralized  management 
information  and  technical  report  data 
banks  in  DLA;  oversee  the  management 
of  contractor-operated  DoD  Information 
Analysis  Centers  in  selected  fields  of 
science  and  technology,  and  provide 
scientific  and  technical  information  to 
DoD  Components,  individuals, 
businesses,  educational  institutions, 
government  laboratories,  government 
contractors,  and  others  consistent  with 
policy  guidance  provided  by  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering. 

(6)  Perform  systems  analysis  and 
design,  procedural  development  and 
maintenance  for  supply  and  service 
systems  and  other  logistics  matters 
assigned  by  the  Secretary  of  Defense. 

(7)  Administer,  manage,  and  operate 
the  DoD-wide  programs  and  systems 
listed  in  enclosure  1,  and  recommend 
periodic  revisions  to  this  list  as 
appropriate. 

(8)  Develop,  monitor,  and  maintain 
effective  supply  relationships  with  the 
General  Services  Administration  (GSA) 
in  order  to  ensure  the  timely  availability 
of  GSA  items  required  by  DoD 
Components. 

(9)  Support  the  Commanders  of 
Unified  Commands,  and  through 
overseas  elements  of  DLA.  provide 
coordinated  and  responsive  logistics 
support:  develop  policies:  plans,  and 
procedures:  develop  resources 
requirements:  ensure  security 
compliance  by  DLA  personnel:  and 
provide  for  the  management  and 
direction  of  DLA  overseas  activities. 

(10)  Perform  such  other  functions  as 
may  be  assigned  by  the  Secretary  of 
Defense  or  USD(A). 

(b)  The  Under  Secretary  of  Defense 
(AcquisitionJ  (USO(A))  shall: 


(1)  Provide  guidance  and  direction  to 
DLA  on  operational  policies  and 
procedures  related  to  the  development 
and  operation  of  defense  logistics 
programs  and  systems. 

(2)  Consult  with  the  CJCS  on  such 
areas  as  critical  logistics  war  fighting 
deficiencies  and  military  requirements 
for  defense  acquisition  programs. 

(3)  Obtain  recommendations  from  the 
CJCS  relative  to  DLA's  contribution  to 
war  fighting  readiness  and  sustainment 
of  the  Unified  Commands. 

(c)  The  Chairman,  Joint  Chiefs  of  Staff 
(C|CS),  under  the  authority  and 
direction  of  the  Secretary  of  Defense, 
shall: 

(1)  Provide  advice  and 
recommendations  to  the  USD(A) 
regarding  the  mission,  functions,  and 
responsibilities  of  DLA. 

(2)  Provide  advice  on  matters 
pertaining  to  the  policies,  planning, 
design,  maintenance,  testing,  and 
evaluation  of  logistics  systems. 

(3)  Obtain  advice  and 
recommendations  fit)m  the  USD(A)  and 
fitun  the  Director.  DLA.  on  matters 
within  the  areas  of  responsibility 
assigned  to  DLA. 

(4)  Review  DLA  planning  and 
programming  documents,  assess  their 
responsiveness  to  operational 
requirements,  and  provide  direction  to 
the  Director,  DLA. 

(5)  Periodically  submit  (not  less  than 
every  2  years)  to  the  Secretary  of 
Defense  a  report  with  respect  to  DLA's 
responsiveness  and  readiness  to  support 
operating  forces  in  the  event  of  war  or 
threat  to  national  security  and  other 
recommendations  that  the  Chairman 
deems  appropriate. 

(6)  Provide  for  the  participation  of 
DLA  in  )oint  training  exercises  and 
assess  performance. 

(7)  Provide  tasking  related  to  defense 
readiness  to  the  Director,  DLA. 

(8)  Develop  and  submit  |CS  logistics 
requirements  and  priorities  to  the 
Director,  DLA. 

(d)  The  Commander  of  a  Unified 
Command  is  authorized  to,  and  as 
appropriate  shall: 

(1)  Following  approval  from  the 
Director.  DLA.  or  the  C)CS.  and  within 
the  Commander's  geographic  area, 
direct  DLA  elements  to  ensure  effective 
operations. 

(2)  In  a  major  emergency,  assume 
temporary  operational  control  of  all 
DLA  elements  in  the  Commander's  area 
of  responsibility,  with  notification 
immediately  following  to  the  C)CS.  the 
appropriate  operational  commander, 
and  the  Director,  DLA. 

(e)  Commanders  of  Component 
Commands  shall: 
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(1)  Exercise  such  responsibilities  and 
authorities  pertinent  to  DLA  elements  as 
may  be  assigned  or  delegated  to  them 
by  the  Commander  of  their  Unified 
Command. 

(2)  Provide  for  the  physical  security 
and  administrative  and  logistic  support 
of  DLA  elements  as  agreed  to  by  DLA 
and  Component  Commands  concerned 
under  inter-Service  support  agreements. 

(f)  Within  their  areas  of  responsibility, 
the  qcs,  the  CINCs,  the  Secretaries  of 
the  Military  E)epartments,  and  the  heads 
of  other  DoD  Components  shall  provide 
to  the  Director,  DLA,  support  and 
logistical  planning  information, 
including  information  on  funding 
shortfalls  that  impact  the 
responsibilities  and  functions  assigned 
to  DLA. 

f35e.5   Authority. 

The  Director.  DLA.  is  specifically 
delegated  authority  to: 

(a)  Meet  the  needs  of  the  Military 
Departments  and  other  authorized 
customers  by  conducting,  directing, 
supervising,  or  controlling  all 
procurement  activities  regarding 
property,  supplies,  and  services 
assigned  to  DLA  for  procurement  in 
accordance  with  applicable  laws,  DoD 
Regulations,  the  FAR  and  the  DFARS. 
To  the  extent  that  any  law  or  Executive 
order  specifically  limits  the  exercise  of 
such  authority  to  persons  at  the 
Secretarial  level  such  authority  shall  be 
exercised  by  the  USD(A). 

(b)  Prescribe  procedures,  standards, 
and  practices  for  the  Department  of 
Defense  governing  the  execution  of 
assigned  responsibilities  and  functions. 

(c)  Obtain  such  reports,  information, 
advice,  and  assistance  from  other  DoD 
Components  consistent  with  the  policies 
and  criteria  of  DoD  Directive  7750.5'  as 
may  be  necessary  for  the  performance 
of  assigned  functions  and 
responsibilities. 

(d)  Establish  new  DLA  facilities  or 
recommend  to  the  USD(A)  the 
reassignment  to  DLA  or  use  of  existing 
facilities  of  the  Military  Departments  by 
DLA.  as  deemed  necessary  for  improved 
effectiveness  and  economy. 

(e)  Provide  membership  on  the 
Defense  Acquisition  Regulatory  Council 
(DAR  Council),  participate  with  the 
Secretaries  of  the  Military  Departments 
and  Federal  Agencies  in  developing  and 
publishing  the  PAR  and  participate  with 
the  Secretaries  of  the  MUitary 
Departments  in  developing  and 
publishing  the  DFARS. 


(f)  Exercise  the  administrative 
authorities  contained  in  the  Appendix  B 
to  this  Part. 


S3SM 

(a)  In  performing  assigned  functions, 
the  Director.  DLA.  shall 

(1)  Have  free  and  direct  access  to,  and 
communicate  with,  all  elements  of  the 
Department  of  Defense  and  other 
Executive  Departments  and  Agencies,  as 
necessary. 

(2)  Maintain  appropriate  liaison  with 
other  DoD  Components,  Agencies  of  the 
Executive  branch,  foreign  governments, 
and  international  organizations  for  the 
exchange  of  information  on  programs 
and  activities  in  the  field  of  assigned 
responsibilities. 

(3)  Maintain  close  working 
relationships  with  weapon  systems 
managers  of  the  Military  Departments  to 
ensure  integration  of  effort  and 
exchange  of  technical  programs  and 
reference  data. 

(4)  Use  established  facilities  and 
services  of  the  Department  of  Defense 
and  other  Federal  Agencies,  whenever 
practicable,  to  avoid  duplication  and  to 
achieve  an  appropriate  balance  among 
modernizaticMi,  readiness,  sustain 
ability,  efficiency,  and  economy. 


■  Copies  may  be  obtained  if  needed,  from  the 
U.S.  Naval  Publications  and  Forms  Center.  Attn: 
Code  1062.  saoi  Tabor  Avenue.  Philadelphia.  PA 

i«i2a 


S35e.7 

(a)  The  Director  shall  be  an  active 
duty,  commissioned  officer  of  General  or 
Flag  rank,  appointed  by  the  Secretary  of 
Defense  based  on  the  recommendation 
of  the  CJCS  as  aiq)roved  by  the  USD(A). 

(b)  The  Deputy  Director  shall  be  an 
active  duty,  commissioned  officer  of 
General  or  Flag  rank,  approved  by  the 
USD(A)  based  on  the  recommendation 
of  the  CJCS  and  Director,  DLA. 

(c)  DLA  shall  be  authorized  such 
personnel  facilities,  funds,  and  other 
administrative  support  as  the  Secretary 
of  Defense  deems  necessary. 

(d)  The  Military  Departments  shall 
assign  military  personnel  to  DLA  in 
accordance  with  approved 
authorizations  and  procedures  for 
assignment  to  joint  duty. 

(e)  Programming,  budgeting,  funding, 
auditing,  accounting,  pricing,  and 
reporting  activities  of  DLA  shall  be  in 
accordance  with  established  DoD  policy 
and  procedures.  DLA  shall  use 
appropriated  funds  to  finance  the 
operating  costs  of  the  Agency;  a  stock 
fund  to  finance  all  inventories  prociued 
for  resale;  a  transaction  fund  to  finance 
the  purchase  of  needed  stockpile 
materials;  and,  when  appropriate,  an 
industrial  fund  for  financing  industrial- 
commercial  type  operations. 


Appendix  A — Asdgned  DoD  Programa  and/ 
orSystens 

The  following  DoD  programs  and/or 
systenu  or  aspects  of  these  programs  and/or 
systems  are  assigned  to  DLA  to  administer, 
manage,  and/or  operate: 

•  DoD  Coordinated  Procurement 

•  Federal  Catalog  System 

•  Dcrf)  Industrial  Plant  Equipment 

•  Operating  Military  Parts  Control  Advisory 
Groups  for  Standardization  of  Parts  at  the 
System  Equipment  Design  Stage 

•  Defense  Automatic  Addressing  System 

•  Defense  Precious  Metals  Recovery 

•  Assigned  Aspects  of  DoD  Food  Service 
Management 

•  Defense  Procurement  Management  Review 

•  Defense  Energy  Information  System 

•  Centralized  Referral  System 

•  Overseas  Employment  Referral 

•  Automation  Resources  Management 
System 

•  Depot  Maintenance  and  Maintenance 
Support  Cost  Accounting  and  Production 
Repotting  and  Infonnation  System 

•  DoD  Shelf-lifie  Item  Management 

•  DoD  Scientific  and  Technical  Information 

•  DoD  Infonnation  Analysis  Center 

•  D(^  Hazardous  Materials  Information 
System 

•  Hazardous  Material  Technology 
Development 

•  DoD-wide  InterchangealMlity  and/or 
Substitatability 

•  Dod  Personal  Property  Utilization  and 
Di^XMal 

•  DoD  Industrial  Resources  Management 

•  Integrated  Material  Manager  fior  Bulk 
PetroieHm 

•  DoD  Specification  Standardizatjoo 

•  National  Defense  Stod^ile  Program 


I  of  AuttmfMy 

Pursuant  to  the  authority  vested  in  the 
Secretaiy  (rf  Defense,  and  subiect  to  the 
direction,  authority,  and  contitri  of  tlie 
Secretary  of  Defense,  and  in  accordance  with 
DoD  Pt^des,  Directives,  and  Instructions,  ti>e 
Director,  DLA.  or  in  the  absence  of  the 
Director,  the  person  acting  for  the  Director,  is 
hereby  delegated  authority  as  required  in  the 
administration  and  operation  of  OLA  to: 

1.  Exercise  the  powers  vested  in  the 
Secretary  of  Defense  by  5  U.S.C  301, 302(b). 
and  3101  pertaining  to  the  employment 
direction  and  general  administration  of  DLA 
civilian  personneL 

2.  Fix  rates  (rf  pay  for  wage-rate  employees 
ex«npted  bom  die  Classification  Act  of  1949 
by  5  U.S.C  5102  on  the  basis  of  rates 
established  under  the  Combined  Federal 
Wage  System.  In  fixing  such  rates,  the 
Director,  DLA,  shall  follow  the  wage  schedule 
established  by  die  DoD  Wage  Fixing 
Authority. 

3.  Establish  advisory  committees  and 
employ  part-time  advisors  as  approved  by 
the  Secretary  of  Defense  for  the  Performance 
of  DLA  functions  pursuant  to  the  pro\'isions 
of  10  IJ.S.C.  173.  5  U.S.C.  3ia0(b).  and  the 
agreement  between  the  Department  of 
Defoise  and  the  Office  of  Personnel 
Management  (OPM)  on  employment  of 
experts  and  consultants,  dated  June  21. 1977. 
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4.  Admlnlstar  (mIIm  of  oflic*  inddut  to 
Mitranos  tnio  th*  Bxacutivc  Branch  td  tk* 
Fidaral  GovcnuBMil  or  any  othar  oadi 
raqutrad  by  law  In  ooaaoetkia  wHh 
MBptoyBMoi  (karate,  tm  accordanca  w<tli  iha 
provisk>aa  of  I UAC  MB,  and  daaiyiata  In 
writing  aa  OMy  ba  aaoaaaary.  offloan  and 
ampioyaaa  of  DLA  to  parfoni  tlba  ftoictkxL 

1  BatabUah  a  DLA  Incaatlva  Awaida  Board 
and  pay  cash  awarda  to^  and  Incur  n«c«Mary 
•xpanaaa  for  tha  booorary  racosmiioa  of. 
civilian  ainployaaa  of  tha  CorafBmanl  whoaa 
•«tg|e«Uoa«.  Invtntiona,  (uparior 
acoompliahmanU,  or  otbar  paraooal  afforta. 
Including  tpacial  acU  or  aarvioaa,  banafli  or 
affect  DLA  or  ita  aubordlnata  activitiaa,  in 
accofdanca  «vith  Iha  proviaiooa  of  S  U.&C 
4503  and  OPM  ragulatlona. 

&  bi  accordanca  witb  tba  proviaiona  of  5 
U.&C  7932:  Bxacutiva  Odan  104Sa  12333. 
and  12330:  and  DoO  DIractiva  SaoOZ  IXiD 
Parsonnel  Sacurity  Program."  Dacamber  2a 
197SC 

a.  Daaifnala  tha  aaaihty  tanaltivity  of 
poaitkiaa  wfthin  DLA. 

b.  Aathortaa.  in  caaa  of  an  amargancy.  tha 
appointmani  of  a  parao*  to  a  aanaitiva 
poaitioo  in  DLA  far  a  Htiilad  pariod  of  tima 
for  whoaa  a  Ml  flatd  faitaatlgatk»  or  othar 
appropriata  invaatlgatMn.  faichidini  tha 
NatWnal  Agancy  Qiad^  baa  not  baan 
oompialad. 

c  Autboriaa  tha  •uapanaloa  but  no! 
tanninala  tha  aarvicaa  (tf  a  DLA  anployaa  In 
tha  intaraat  of  nattooal  iacarity. 

d.  biitiata  invaatisatldiia.  laana  paraonnal 
aacarity  riaaranoaa  and^tf  nacaaaary.  hi  tha 
intaraat  of  natiooal  aacttity.  auapand.  ravoke. 
or  daoy  a  aocatlty  ftoaf»Boa  for  parwwal 
aaaifoad  or  datailad  to.  or  aafipkqfad  by  DLA. 
Any  action  to  dany  or  r«voka  a  aacartty 
claaraaca  ahall  ba  takaitia  accordanca  with 
procaduraa  praacribad  ta|  DoO  saooa-ft.  *DoD 
Rwaoonal  Sacurity  Pragikm."  |anuary  1887. 

7.  Act  aa  agent  far  thacoUaction  and 
payment  of  ampioymaattaxaa  Iwpnaail  by 
Chaplar  21  of  tha  bitarnrf  Ravanaa  Coda  of 
1864.  aa  amandad;  and.  as  a«di  agaat  maka 
all  detaraiinationa  aod  cMflcatlana  raquirad 
or  provided  for  under  thJlntaraal  Ravanaa 
Code  of  1854.  aa  amandai  (SB  U.&C  3122). 
and  tha  Social  Sacurity  Act  aa  amended  (42 
U.S.C  4a8(p)  (1)  and  (2)).^th  raapact  to  DLA 
employaaa. 

8.  Authoriaa  aod  approta  ovartima  work 
for  DLA  dviliaB  paraoDnd  In  accordanca 
with  B  U.&C  Chaptar  9ft.  Subchapter  V.  and 
applicabla  OPM  ragnlatloSa. 

8l  Authorixa  and  approvt: 

a.  Travel  for  DLA  dvtliaa  peraonnel  in 
accordance  with  {otnl  Trawal  Ragnlatioaa, 
Volume  2.  "DoO  Civilian  Nraonnel." 

b.  Temporary  duty  travel  (or  military 
peraonnel  aaaignad  or  detailed  to  OLA  in 
accordance  with  |oint  Travel  Regulatiooa. 
Volume  1.  "Membera  of  Unifonned  Sarvicea." 

c  Invitational  travel  to  persona  lervlng 
without  compenaation  whoaa  conaultativa. 
advisory,  or  other  highly  •pacialiiad 
lechnicjil  MTvicaa  ara  required  in  a  capacity 
that  li  directly  ralatad  ta  or  in  connection 
with.  DLA  activitiaa.  purauant  to  9  U.S.C 
97(n. 

10.  Approve  tha  axpendilura  of  funds 
available  for  travel  by  military  personnel 
assigned  or  detailed  to  DLA  for  axpenaas 


ragardtag  atiandaneo  at  ■aatfngi  of 
todmical.  scientific  profaaaionaL  or  o<har 
similar  organiiabooa  in  such  instanraa  whan 
tha  approval  of  Iha  Sacratary  of  Defenae.  or 
daai^iee.  is  raquirad  by  law  (37  U.&C  412 
and  B  U.8.C  4110  and  4111).  This  authority 
caapot  ba  radalagalad. 

11.  Develop.  eaUbiiak.  and  maintain  an 
acdva  and  continuing  Racorda  Managaraent 
Program,  pursuant  to  44  U.S.C  31Q2  and  DoO 
Directive  S015.Z  "Records  Management 
PragraB,"  Oaplanibar  17, 1880. 

IX  BaUbUah  and  oaa  imprest  funds  for 
making  small  purchaaas  of  material  and 
sarvicaa.  othar  than  personal  servicaa.  far 
DLA  when  it  is  determined  more 
advantageous  and  consistent  with  tha  baat 
intareets  of  the  Covemraenl.  in  accordanca 
with  DoO  bistractiaa  5100.71.  "Delegation  of 
Authority  and  Ragulationa  Relating  to  Cash 
Held  at  Parsooal  Riak  btchiding  Impraat 
Funds."  March  5. 1973. 

13.  Authorise  tha  publicaUon  of 
advartiaamenta.  noticea,  or  propoaala  in 
newspapera.  magarinas.  or  other  public 
pariodicala  aa  ra<iuirad  for  the  effective 
administratlan  aad  opantioa  of  DLA. 
ooaalatant  wHfc  44  U.&C  37«2. 

14.  EatabUah  and  maintain  appropriate 
property  acooants  for  QLA  and  appoint 
Boards  of  Survey,  apfffove  reports  of  survey. 
reHeve  personal  liability,  and  drop 
accountability  for  DLA  property  contained  in 
tha  authwiaad  property  accounts  that  has 
baan  loat  damaged,  stolea  daetroyed.  or 
otherwisa  rsadarad  Boaarviooable.  in 
aocordaaca  widi  applicable  laws  and 
regulatiooa. 

19.  Promulgate  the  neceaeafy  security 
regulations  for  the  prvlection  of  property  and 
plaoea  under  the  jurisdiction  of  the  Director. 
DLA.  purauant  to  DoO  Directive  9200A 
"Socarity  of  Military  faiatallations  and 
Raanmoa."  |uly  SB.  Igga 

1&  Batablisk  and  maintaia  for  the 
functiooa  aaalgnad.  a  pablicationa  system  for 
the  promulgation  of  common  supply  and 
service  regulations,  instructions,  and 
raferenoa  documenta.  and  changea  tharata 
pursuant  to  tha  poiideo  end  prmxdorea 
praacribad  in  DoO  802S.1-M.  "Department  of 
Defenae  Directtvaa  Syalam  Procedures. "  April 
1981. 

17.  Enter  into  support  and  aarvice 
agreements  with  the  MUitary  Departments, 
othar  DoO  Components,  Government 
Agenciee.  and  foreign  governments,  as 
raquirad  for  tha  affactiva  performance  of  DLA 
functions  and  reapooaibilitiao. 

IS  Exercise  dte  authority  delegated  to  the 
Secretary  of  Defense  by  tha  Administrator  of 
the  General  Services  Administration  (GSA) 
on  tha  dispoaal  of  surplus  personal  property. 

19.  Exercise  the  suthorily  and 
responribility  of  the  Secretary  of  Defense  as 
delegated  to  tha  Director.  DLA.  for  the 
National  laduatrial  EquipmanI  Reserve 
esteblishad  by  the  National  Industrial 
Equipment  Reserve  Act  of  IMS.  aa  amended 
(90  U.SC  451  et  seq.). 

20.  Designate  an  officer  or  employee  of 
DLA  to  serve  aa  tha  Competition  Advocate  of 
tha  Agency,  purauant  to  10  U.S.C  2318. 

21.  Maintein  an  official  seal  and  attest  to 
tha  audientlcity  of  official  DLA  reconb  under 
that  seal 


Tha  Director,  DLA.  may  redelegate  Ibeae 
authoritiaa  as  appropriate,  and  in  writing, 
axoept  as  otharwiao  apediiGolijr  Indicated 
above  or  aa  otharwiae  piwvidad  by  law  or 
regulation. 


Ah»rmteOSD  Federal  RegtMlerUaimtn 
Officer.  Department  of  Defenae. 
January  11. 1988. 
FR  Doc  8B-1115  Filed  1-1S-8B:  8:45  am| 
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R  Department  of  Defense. 
Final  rule. 


r.  This  document  revises  32 

CFR  Part  360.  It  reflects  changes 
mandated  by  the  Coldwater-Nicbob 
DoO  Reorganization  Act  of  1966  (10 
U3.C  191-193).  It  also  assigns 
responsibihty  for  management  oversight 
of  the  Agency  to  the  Under  Secretary  of 
Defense  for  Acquisition. 

WKTivi  OATC  December  12. 1968. 
ran  PHRTNM  MPMHMTIOH  COMTACTt 
Mr.  R.  Partner.  Office  of  the  Director  for 
Administration  and  Management 
(Oiganizationai  and  Management 
Planning),  the  Pentagon.  Washington, 
DC  20301,  telephone  202-607-4281. 

riwvi 


list  of  SublKis  in  38  CFR  Fart  96i 

Organization  and  functions 
(Government  agencies). 

Accordingly.  32  CFR  Part  360  is 
revised  to  read  as  follows: 


part; 
aocncy(dma) 

Sec 

380.1  Puipoaa. 

380.2  Mission. 

380J    Organization  and  management 
38a4    Reaponaibilitiea  and  fuoctiona. 
SSOS    Relationships. 
SSOiS    Authority. 
380.7    Administration. 
Appendix — Delegationa  of  Authority, 
r  10  U.&C  191-193. 


1 310.1 

Under  the  authority  vested  in  the 
Secretary  of  Defense  by  Title  10,  this 
part  revises  32  CFR  Part  360  to  update 
the  responsibilities,  functions, 
relationships,  and  authorities  of  the 
Defense  Mapping  Agency  (DMA). 


(OSD).  the  Military  DepartmenU,  the 
Chainnan.  Joint  Chiefs  of  Staff  (CJCS) 
and  the  Joint  Staff,  the  Unified  and 
Specified  Commamis,  and  the  Defense 
Agencies  (hereafter  refeired  to 
collectively  as  "UcD  Components")  on 
matter^  concerning  mapping,  charting, 
and  geodesy  (MCftC). 

13604   OfBantiatlonandmanagawant 

DMA  is  established  as  a  Combat 
Support  Agency  of  the  Department  of 
Defense  under  the  overall  supervision  of 
the  Under  Secretary  of  Defense  for 
Acquisition  (USD(A))  and.  with  the 
exception  of  the  re^Kmsibilities. 
functions,  and  relationships  assigned  to 
fhe  Chairman.  Joint  Chiefs  of  Stsff 
(CJCS)  by  this  Directive,  is  under  the 
direction,  authority,  and  control  of  the 
U^A)  in  accordance  «vith  32  CFR  Part 
382:  It  shall  consist  of  a  Director  and 
such  subordinate  organizational 
elements  as  are  established  by  the 
Director  tvithin  resoimxs  authorized  by 
the  Secretary  of  Defense. 


1360.2 

DMA  shall  provide  support  to  the 
Office  of  the  Secretary  of  Defense 


1360,4    ftaaponsMMesandfuncttofw. 

(a)  The  Director.  Defense  Mapping 
Agency  (DMA).  ^baXi: 

(1)  Organize,  direct  and  manage  the 
DMA  and  all  assigned  resources. 

(2)  Serve  as  Program  Manager  and 
coordinator  of  all  D<^  MCftG  resources 
and  activities,  to  include  revietving  the 
execution  of  all  DoD  plans,  programs, 
and  policies  for  MCftG  activities  not 
assigned  to  TMfi. 

(3)  Provide  staff  advice  and  assistance 
on  MCaG  matters  to  the  OSD.  the  Joint 
Staff,  the  Military  Departments,  other 
DoD  Comp<Mients,  and  other 
Government  Agencies,  as  appropriate. 

(4)  Develop  MCftG  guidance  for  the 
Department  of  Defense,  review  Military 
Department  program  and  fiscal 
dociunents  related  to  MC&G  matters, 
and  recommend  appropriate  actions  to 

«     the  Secretary  of  Oiefense. 

(5)  In  support  of  the  CJCS,  review  and 
validate  the  MCftG  requirements  and 
priorities  of  the  DoD  Components  and 
other  Government  agencies,  and 
develop  a  consolidated  statement  of 
MCftG  requirements  and  priorities. 

(6)  Ensure  responsive  support  to  the 
MCftG  requirements  of  the  Military 
Departments  and  the  Unified  and 
^lecified  Commands. 

(7)  Establish  poUcies  and  provide  DoD 
participation  in  national  and 
international  MCftG  activities,  in 
coordination  with  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  (ASD(ISA))  and  the 
Assistant  Secretary  of  Defense 
(International  Security  Policy) 
(ASD(ISP)),  and  execute  DoD 


responsibilities  imder  interagency  and 
international  MCftG  agreement4 

(8)  Establish  and/or  consolidate  DoD 
MC&G  data  collection  requirements  and 
provide  them  to  the  US|p(A),  who  shall 
verify  and  set  priorities  for  such 
requirements;  and  collect  or  task  other 
DoD  Compcments  to  collect  and  provide 
necessary  data. 

(9)  Establi^  DoD  MCftG  research, 
development  test  and  evaluation 
(RDTI£)  requirements,  in  coordination 
with  the  USD(A),  and  task  other  DoD 
Components  ot  private  contractors  to 
accomplish  such  requirements. 

(10)  Cany  out  die  statutory 
responsibilities  assigned  to  the 
Department  of  Defense  imder  Chapter 
167  of  10  U.S.C  for  providing  nautical 
charts  and  marine  navigation  data  for 
the  use  of  all  vessels  of  the  United 
States  and  of  navigators  generally,  and 
the  responsibilities  assigned  under 
Chapter  13  of  44  U.S.C  for  printing 
notices  to  marines  and  other 
publications. 

(11)  Establish  and  maintain  a  Joint 
Manpower  Program  that  will  be 
reviewed  annually  by  the  Joint  Staff 
imder  the  provisions  JCS  MOP  173. 

(b)  The  Secretaries  of  the  Military 
Departments  and  the  Commanders  of 
Unified  and  Specified  Commands  shall: 

(1)  Develop  and  submit  to  DMA  their 
MC&G  requirements  and  priorities. 

(2)  Provide  support,  within  their 
respective  fields  of  responsibilities,  to 
the  Director,  DMA.  as  required  to  cany 
out  die  assigned  mission  of  the  Agency. 

(3)  Assess  the  responsiveness  of  the 
DMA  to  their  operational  needs. 

(c)  The  Chairman,  faint  Chiefs  of  Staff 
(CfOS).  shall: 

(1)  Review  DMA  planning  and 
programming  documents,  assess  their 
responsiveness  to  operational 
requirements,  and  provide  direction  to 
the  Director,  DMA. 

(2)  Periodically  (not  less  than  every  2 
years),  submit  to  die  Secretary  of 
Defense  a  report  on  DMA's 
responsiveness  and  readiness  to  support 
operating  forces  in  the  event  of  war  or 
threat  to  national  security,  and  other 
recommendations  the  CJCS  deems 
appropriate. 

(3)  Advise  the  Secretary  of  Defense  on 
MC&G  requirements  and  priorities. 

(4)  Provide  guidance  to  the  DMA  and 
the  Unified  and  Specified  Commands 
that  will  serve  as  the  basis  for 
interrelationships  between  these 
organizations. 

(5)  Obtain  the  advice  and 
recommendations  from  the  Director. 
DMA.  on  matters  within  the  areas  of 
responsibility  assigned  to  the  DMA. 


(6)  Provide  for  the  participation  of 
DMA  in  joint  training  exercises  and 
monitor  performance. 

(a)  In  performing  assigned  functions, 
the  Director.  DMA.  shall: 

(1)  Be  responsible  to  the  CJCS  for 
operational  matters  as  well  as 
requirements  associated  tvith  the  Joint 
planning  process.  For  these  purposes, 
the  CJ(^  is  authorized  to  task  and 
communicate  directly  %vith  the  DMA. 

(2)  Maintain  appropriate  liaison  with 
other  DoD  Components  and  other 
Agencies  of  the  Executive  branch  for  the 
exchange  of  information  on  programs 
and  activities  in  the  field  of  assigned 
responsibilities. 

(3)  Make  use  of  estabUshed  facilities 
and  services  in  the  D^Mirtment  of 
Defense  or  other  governmental  agencies, 
wherever  practicable,  to  achieve 
maximum  efficiency  and  economy. 

(4)  Ensure  that  the  Secretary  of 
Defense,  the  CJCS.  the  Secretaries  of  the 
Military  Departments,  and  commanders 
and  directors  of  other  DoD  Components 
are  kept  fully  informed  concerning  DMA 
activities  with  which  they  have 
substantive  concern. 

(b)  The  Secretaries  of  the  Military 
Departments  and  Heads  of  other  Dol^ 
Components  shall: 

(1)  Provide  assistance^thin  their 
respective  fields  of  responsibility  to  the 
Director,  DMA.  in  carrying  out  the 
responsibilities  and  functions  assigned 
to  the  DMA. 

(2)  Coordinate  with  the  Director. 
DMA,  on  all  programs  and  activities 
that  include  or  are  related  to  MC&G. 

§360.6    AullMrity. 

The  Director,  DMA,  is  specifically 
delegated  authority  to: 

(a)  Task  DoD  Components  directly  to 
accomplish  the  MC&G  RDT&E  and  data 
collection  requirements  established  by 
DMA  and  verified  by  the  USD(A). 

(b)  Have  free  and  direct  access  to.  and 
direct  communications  with,  all 
elements  of  the  Department  of  Defense 
and  other  Executive  Departments  and 
Agencies,  as  necessary,  to  carry  out 
DMA  functions  and  responsibilities. 

(c)  Obtain  such  reports  and 
information,  consistent  with  the  policies 
and  criteria  of  DoD  Directive  7750.5  and 
advice  and  assistance  from  other  DoD 
Components,  as  necessary,  to  carry  out 
DMA  functions  and  responsibilities. 

(d)  EstabUsh  facilities  necessary  to 
accomplish  the  DMA  mission  in  the 
most  efTicient  and  economical  manner. 

(e)  Exercise  the  administrative 
authorities  in  the  Appendix  of  this  Part. 
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(a)  The  Director.  DMA.  thall  be  an 
active  duty,  commiseiooed  offloer  of 
General  or  Flag  rank  appointed  by  the 
Secretary  of  Defense,  based  on  the 
reoommendatioQ  of  the  C|CS  and 
aporoval  of  the  U80(A). 

(b)  The  Deputy  Director  shall  ba 
selected  by  the  Director.  DMA.  and 
approved  by  the  U80(A).  When  the 
Deputy  Director  is  a  military  officer, 
■election  shall  be  based  oo  the 
recominendatioa  of  the  CfCS. 

(c)  DMA  shall  be  authorlnd  such 
personnel,  facilitiee,  funds,  and  other 
administrative  support  as  the  Secretary 
of  Defense  deems  aaceesary. 

(d)  The  Mibtery  Departments  shall 
assign  military  personnel  to  DMA  in 
accordance  with  approved 
authorizations  and  procedures  for 
assignment  to  ioint  duty.  The  CJCS  shall 
review  and  provide  recommendations 
on  the  DMA  joint  manpower  program  to 
the  USD(A).  as  appropriate,  for  thoee 
functions  where  DMA  ia  raapoosiva  to 
theqCS. 


Pursuant  to  Um  autlioflty  vested  In  the 
Seoetaiy  at  DsImim.  and  lubtect  to  the 
direction,  autlicrity,  and  ooatrol  ol  the 
Secretary  of  Defanss.  and  in  accordaaoe  with 
DoD  policies,  DlrsctivM.  and  Instiuctiana.  the 
Director.  DMA.  or  in  tlie  absence  of  the 
Diractor,  tlw  pcrsoo  acting  for  the  Director,  is 
hereby  iklefited  anthorlly  as  required  ia  tlw 
adnlnlstrabaB  and  operettoa  ol  DMA  ta 

1.  Burdae  the  powers  vested  In  the 
Secretary  of  DeleMe  by  5  U,&C  am.  301(b). 
and  3101  pertaining  to  the  employaBt 
direction,  and  (tneral  admlnietraUoo  of  DMA 
civilian  petsooneL 

1  Fix  ralae  of  pey  for  wegs  rate  enployees 
•xempted  from  the  OaMlflcatioa  Act  of  19S0 
by  S  U  S.C  StOZ  on  the  beeis  of  retes 
established  under  the  Coordinated  Federal 
Wata  Syetem.  in  Ibdag  sack  rslsa.  the 
Director.  DMA.  ehall  foUow  the  wegs 
•dwdule  eeUbUehsd  by  the  DoO  Wage 
Fixing  Authority. 

3.  Eetabliah  advisory  cooaHteee  and 
employ  part-ttaw  advteera,  as  appiwed  by 
the  Ssoelary  of  Defenaa.  far  the  performance 
of  DMA  fanctlane  pereuant  to  10  U&C  ITS.  5 
VAC.  3108(b).  and  the  arsaasat  between 
the  DepartBMnI  of  Defeoee  and  the  Civil 
Service  Coawieeloii  oo  employment  of 
experts  and  conaoltanta.  dated  March  14 
197S. 

4.  Administer  oethe  of  ofTlce  to  thoee 
entering  the  Executive  branch  of  the  Federal 
Govemflwnt  or  eny  other  oetn  lequlted  by 
law  in  peBBectlon  with  aaploysMat  l 
in  aocordMoe  with  S  U  AC  nm 
deeignate  in  writing  ae  aMqr  be  i 
officers  sad  employees  ef  DMA  to  I 
UushMictlaa. 

5.  Eetsbileh  e  DMA  laeeative  Awards 
Board  and  pey  cash  awarda.  and  iacer 
nSoeeeery  ewpeneaa.  for  the  honorary 
rsoognilion  of  ctvUlan  empleyeee  of  the 


superior  i 

efforts,  indedlsii  spsdsl  acta  or  i 
banaAt  or  atbct  DMA  or  Ita  sebordiaals 
sctlvitles.  tai  aooordanoe  wldi  B  UAC  4008 
and  appllcabte  OtBce  of  Rsisonnal 
Management  (OFM)  rsgalatlonB 

a  In  ecoordenoe  wMi  S  U  AC  7SS2: 
Bxecetlve  Orders  10M&  U33S.  and  123901 
snd  DoO  DIrsctlve  saoOJ,  1M)  Pmaaael 
Security  Program."  December  M,  lOTBc  as 
sppropriata: 

a.  Daalgnate  any  poaitioo  in  DMA  aa  a 
"sensitive"  position. 

b.  Authorte.  in  cese  of  an  emergency,  the 
appolntmant  of  e  person  to  s  ssnsltive 
positiaa  ia  dw  Aasnnr  for  s  bmited  period  of 
Urae  for  whom  e  tatl  Betd  laveatlgatiaB  or 
other  appropriate  Inveetiptlnn,  including  the 
National  AfHcy  Check,  has  not  been 
completed. 

c  Aathorlas  the  suspension,  but  not 
lermlnete  the  ssrvlcsa.  of  an  employee  in  the 
inlarset  of  netteael  security  In  poeltlans 
within  DMA 

d.  laltiele  iaveedgstlaas.  Issue  personnel 
security  dearanoas  and.  If  naosssary.  in  the 
intereat  of  natlooal  sacarlty. 
or  deny  a  sacaritv  deeranoe  for  personnel 
assiyied  or  detailed  to.  or  empic^red  by 
DMA  Any  actioa  to  deny  or  revoke  e 
security  clearance  will  be  taken  in 


aooordanoe  tvlth  prooedaree  prescribed  In 
DoD  UOOiJ-lt  "DoD  Rmonnel  Security 
Program."  )aa«ary  1887. 

7.  Act  ••  agent  for  the  collection  and 
payment  of  employment  taxaa  hnpoaed  by 
Chapter  21  of  the  btemel  Revenue  Code  of 
1861  ea  ameiKled;  and.  aa  soch  agant  amka 
all  «i«t«mitMtimM  and  oartlAcetioae  reqabed 
or  provided  far  andsr  sectioa  3122  of  the 
bitemal  Revenue  Code  of  1801  es  amended, 
and  sactkm  SOBCp)  (1)  end  (2)  of  the  Social 
Security  Act  ee  emended  (42  VS.C.  406(p)  (1) 
and  (2))  widi  reepect  to  DMA  smplnysss 

for  DMA  dvillaa  offioars  and  eaipkiyaes  in 
aooordanoe  with  S  U  AC  Chep«ar  81 
Subchepter  V.  and  appUcable  OFM 
ragulatkMS. 

8.  Audiorlaa  and  approve: 

e.  Trevei  far  DMA  dvlUan  offlesrs  and 
saiployaeelneocerdancawldilolntTrevel 
Regulations.  Vohmw  2.  "DoD  CtvUlaa 


b.  Temporary  duty  travel  far  military 
personnel  assigned  or  detailed  to  DMA  in 
accordance  with  folnt  Travel  Ragulatkma, 
Volume  1.  "Members  of  Unifotmod  Services." 

c  Invitatlaaal  Irevel  to  pwsons  serving 
icoasuttlve. 


sdvlsory.  or  < 

techaloal  servloes  ate  leqvArad  to  s  oepedty 

diet  Is  dlrscdy  rslated  lo.  or  In  amaectlen 

widu  DMA  actlvillaa.  pursuant  to  8  UAC 

8708. 

la  Amove  the  expaadltara  of  funda 
availabia  for  travel  by  edlltary  personnel 
1erdstoUsdtoDMA.fcr( 
tetmeattMsof 


uM  Appcovu  Of  tM  Socfvtefy  of] 
designee.  Is  reqalrsd  by  tow  (37  U AC  4U 
end  5  UAC  4110  end  4111).  This  sndwrity 
cannot  bei 
11.  Devetop.  iatablisli.  and  maintain  an 


,  pursuant  to  ssctlan  508(b)  of  the 
Federal  Reoorda  Act  of  1880  (44  UAC  310Z). 

IZ  BstobUsh  snd  ase  imprest  fands  far 
makk^  small  purchaseeefsMtorial  and 
servloes.  odwr  dtaa  parsoMl  servksei  for 
DMA.  when  it  is  detandnad  mors 
advantageous  and  conalstont  with  the  beet 
interests  of  the  Goveraaent  to  eooordanoe 
with  DoO  biatruction  Sloan.  "Delegation  of 
AudMrity  and  Ragalatlnns  Ratotlng  to  Cash 
HeUI  et  Parsoaal  Risk  lndudii«  Imprest 
Funds."  March  5. 1873. 

13.  Authorize  the  publication  of 
advertisements,  notices,  or  proposals  to 
newspepers.  magaslnea.  or  other  pobiic 
periodicels  es  i  squired  far  the  enectlve 
•dmlnistrettoa  end  operetlon  of  DMA 
ooaslstont  with  44  U  AC  STOe. 

11  BstabUah  and  matotato  approprtoto 
property  accounts  far  DMA  and  appotot 
Bouds  of  Survey,  epprove  reports  of  swey. 
rsiieve  pereoaal  liability,  and  drop 
acooontoUllty  far  DMA  property  contained  to 
the  authortoad  property  ecoounts  that  haa 
been  lost  damaged,  stolen,  destroyed,  or 
otherwise  rendmd  unserviceebie.  to 
aooordanoe  with  applicable  tows  snd 
regulations. 

IB.  PromulgBto  the  neoaaaary  security 
regulations  for  the  protectiaa  of  property  and 
ptocea  under  dw  tariadtottoo  of  dw  Dtaectar. 
DMA.  pursuant  to  DoO  Directive  BJOOA 
"Security  of  Military  inetaUatione  and 
Resouross."  |uly  28i  1880l 

18.  Batabliah  and  maintain,  for  Om 
functtons  ssslytad.  an  approprtoto 
pubUcations  system  far  die  pranwlgstion  of 
common  supply  and  service  rsgutotions. 
instractioas,  end  lefeienos  documents,  and 
changes  dwreta  pursuant  to  the  poUctoa  and 
procedures  prsscribed  to  DoO  8a28.1-M 
"Dspsrtaent  of  Defaase  Dbectivee  System 
Precedwea."  April  1881. 

17.  Enter  into  support  and  aervtoe 

I  widi  dw  Miiitary  Departments, 
r  DoD  Coaipaaenla,  or  other  Government 
Afsndes.  as  rsquhed  far  dw  effective 
perfdrssence  of  DMA  functions  and 
raspoosibllltiea. 

11  Exerdse  dw  eodiority  delegated  to  dw 
Secretary  of  Defanee  by  dw  AdniiatolTBtor  of 
dM  Genera]  Sarvlcea  Adadntotration  (CSA) 
far  the  disposal  of  amplaa  paraaaal  property. 

IA  blsr  into  end  adarintotor  ooatracts, 
dirscUy  or  dvoegh  s  Military  Dspartmant.  a 
DoD  contract  adminJatretioB  sarvlcss 
oomponrat,  or  other  Covemaent  Depertment 
or  Agency,  ss  approprtota.  for  supplies, 
equipment,  and  sanrtces  required  to 
eocoraplisb  the  mission  of  DMA  To  die 
extent  that  any  tow  or  Executive  Order 
spedficeDy  Uaaito  dw  exerdae  of  soch 
authority  to  persons  at  ths  Seerstarial  level, 
such  audiority  shall  Iw  sxsiciaed  by  the 
approprtoto  Undsr  Saoetaiy  or  Aaalstant 
Secretary  of  Dalsnse. 

M  Osll  aiaps.  chsils.  and  releled  prnrturts 
to  dw  pubMc  ee  foveraed  by  OMB  OrcaUr 
A-2S  and  10  U  AC  27M. 

21.  Audwrtos  dto  rstoase  of  daaatftod  DoD 
MCaC  producto  to  fareign  nsdoaals  wlddn 
DoD  disdoeue  polides. 

22.  Leaee  property  eader  the  oontrolof 
DMA.  under  lerma  dmt  wiB  prauMto  dw 
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national  defense  or  that  trill  be  tothe  pablic 
toterest  pursuant  to  10  U.S.C.  2087. 

23.  Execute  responsibiliHes  of  10  U.S.C 
2786  relating  lo  intemationai  agiWnents. 

The  Director.  DMA  raey  redelegeto  dwse 
authoritiaa,  ae  eppseprtato.  and  ta  writing, 
exdept  as  iithsi  ain  spedficsUy  indicated 
above  or  as  otherwise  provided  by  lew  er 
reguUtion. 

LM.  Bymua, 

AltematM  OSD  Fledetal  RegiatBrLiaiBmt 
Officer.  DepartmeiH  ajOefemt. 
fanuaiy  11. 1988k 
(FR  Doc.  80-nieFyed  l-M-08;ft46  aa^ 


32  CFR  Fart  362 

[DoD  Dirocttlto  910&19) 


:  Department  of  Defense. 
action:  Final  rula. 


:  This  document  tevisea  32 

CFR  Part  362.  ft  reflects  dianges 
mandated  by  the  GoIdwatei^Nichols 
DoD  Reorganization  Act  of  1986  (10 
U.&C  191-199).  H  abo  assigns 
responsibility  fbr  management  oversight 
of  the  Agency  to  the  UMier  Secretary  of 
Defense  for  AcqidaitioR  and 
consoKdatioM  of  Ae  foint  Tactieal 
Command;  Cbntral,  «d 
CommimiGatioDB  Agency  (32  CFR  Ftart 
37B)witblheDCA. 

BATK  December  12. 19e& 


KTIOHOOHTACC 

Mr.  R.  Partner.  Office  of  the  Dvector  for 
Administration  and  Management 
(Organizational  and  Management 
Planning),  the  Ptatagon,  Washington, 
DC  20301,  telefdione  202-697-4281. 
raiivi 


Uat  of  SubjaeCi  hi  SZ  CPU  Part  962 

Organimtioa  and  bmctions 
(Goveramaat  agenciea). 

Accordingly,  32  CFR  Part  362  ia 
revised  to  read  as  follows: 


PAirr 


(OCA) 

302.1  Purpose. 

302.2  DeSaitions. 
3023    Mission. 

302.4  Organization  and  management. 
302  5  ReepansflMiitiee  end  nmcttons. 
382.0    Relatiaasliipa.  * 

302.7    Audwrity. 
36Z.8    AdsBlnistEatian. 

Appendix    Dih)|sauw  ef  Audwrlty. 

Audwiityr  10  U.S.C  Wl-MO. 

f3i2.t   PtoipMa. 

Under  the  authority  vested  in  the 
Secretory  of  Defense  by  Title  U.  United 


States  Cede  thia  part  revises  32  CFR   ' 
Part  362  aad  superaedes  32  Cnt  Part 
376.  This  revision  updates  and 
consolidates  the  reaponsUiilities, 
functions^  relation-ships,  and  autbacities 
of  the  Defenaa  CoBuauaicatiooa  Agency 
(DCA).  It  also  incorporates  the 
responaibilities  and  authorities  of  the 
Joint  Tactical  Coranmnd.  Contrc^  and 
Communications  Agency  (JTCA). 

'  f  362,<   DeflnMovM. 

-   Defense  Commatdcations  System 
(DCS),  (a)  The  UCS  is  a  composite  of 
DoD-owned  and  leased 
telecommunications  subsystems  and 
networks  comprised  of  facilities, 
personnel,  and  material  imder  the 
management  contrcH  and  operational 
direction  of  the  DCA.  R  provides  the 
long-haul,  pomt-to-point  and  switched 
netwofit  telecommunications  needed  to 
satisfy  the  requiremento  of  the 
Department  of  Defense  and  cntain  other 
Government  Agencies,  indoding  thtwe 
required  to  mteiconnect  the  NC^  the 
JCS,  and  the  Unified  and  Specified 
(kimmandera  with  die  general  purpose 
networks. 

(b)  The  DCS  includes  fixed, 
transportable,  and  mobile  fiacihties.  It 
consists  of: 

(1)  Switching  mid/or  relay  facilit»s  to 
include  associated  software  ef  the 
general  purpose  (cemmon  user) 
networka.  suab  aa  Automatic  Voice 
Networii  (AUTOVON).  Defense 
Switched  Network  (DSNX  Automatic 
Digital  Network  (AUTODIN),  Defense 
Data  Network  {OOH),  Automatic  Secure 
Voice  Commaaications  Networii. 
(AUTOSEVOCOM).  and  Secure  Voice 
System  (SVS). 

(2)  Transmission  media  uadlot 
circuits  that  provide  user  and/ or     .. 
subscriber  connection  into  the  DCS 
networks,  or  which  interconnect  &ie 
switching  and/or  relay  facilities  mid/or 
the  user  and/or  stibscriber  terminals  in 
use  by  the  DCS.  This  includes  the  asaeto 
of  the  Defense  Satellite  Communications 
System,  except  those  portions  that  are 
specifically  excluded  from  the  DCS. 

(c)  Althod^  the  DCA  specifies  the 
interconnection  and  interface  standards 
when  operated  with  DCS  networks,  the 
DCS  doies  not  include: 

(1)  Mobile  and/ or  transportable 
communications  facHities  and  assets 
organic  to  Array,  Navy,  Air  Force,  and 
Fleet  M^ne  Enirees.  imless  specificafiy 
designated  as  components  of  the  DCS. 

(2)  Ship  and/or  ^p,  ship  and/or 
shore,  air  and/or  air,  air  and/or  ground, 
and  other  taedeal  tateromianif  shons 
as  defined  in  DoD  Directive  77SQ.5. 

(3)  Post,  camp,  base,  and  station  user 
and/or  subscriber  facilities  and 
terminals.  - 


(4)  On-site  telecommunications 
facilities  associated  with  or  mtegrai  to 
weapons  systems  and  to  aaasile  launch 
complexes,  including  tfaoae  required  for 
countdown,  command,  eoitfrol,  weapons 
de8truct,*and  range  safety. 

(5)  Consoles  and  display  devices 
integral  to  the  Unified  and  Specified 
Command  Centers,  their  DoD 
Component  Headquarters,  and  the       - 
Military  Services'  operations  centers. 

Department  of  Defense  Acquisition 
System.  A  single  uniform  ^stem 
whereby  all  equipment,  facUities,  and 
services  are  planned,  designed, 
developed,  acquired,  maintained,  and 
disposed  of  within  the  Department  of 
Defense.  The  system  entails  establishing 
policies  and  practices  that  govern 
acquisitions  determining  a»d  prioritizing 
resource  requirements,  directing  and 
controlling  the  process,  contracting,  and 
reporting  to  Congress. 

Fielding  Plan.  A  fielding  plan  details 
the  coordination  and  execution  involved 
in  the  deployment  of  a  system  or 
equipment  and  addresses 
interoperability  opixninniiies  and 
constrainto.  The  plan  indades  sufficient 
information  fbr  a  common 
understanthng  between  the  program 
sponsor  and  die  gaiaing  commaad  for 
equipment  qtiantitiea,  inqylemeatatioa 
schedules,  skill  qualifications  and 
training,  and  any  addttkmd  manpower. 
facilities,  or  support  requjiewento. 

Joint  C  Systems.  C*  systems  that 
interoperate  with  systems  ef  ether 
Military  Services  or  other  natiofM  ia 
joint  or  combined  operations. 

Military  Departments'  (^teratioas  and 
Maintenance  (OSM)  Commaods. 
Defined  for  the  purposes  of  dris 
document  as  the  Army  Information 
Systems  Command  (AISC).  Air  Force 
Communications  Oimmand  (AFCC).  and 
the  Navy  Telecomnnmicatians 
Command  (NAVTELCCWf). 

Military  Satellite  Communications 
(MILSATCOM) Systems.  The  totality  of 
existing  and  planned  DoD  satellite 
communications  capability  consisting  of 
the  space,  ground,  and  coatrol  segments. 
MILSATCOM  systems  include  the 
interfaces  between  sateUite  systems  and 
ground  segments,  and  the  interfaces 
with  other  communications  systems. 

Notional  Communications  System 
(NCS).  (a)  The  NCS  was  established  by 
E.O.  No.  12472.  It  consists  of  the 
telecommunications  assets  of  the 
entities  represented  on  the  NCS 
Committee  ef  Prindpala  and  an 
administrative  stmcture  coasicting  of 
the  Executive  Agent  die  NCS 
Committee  of  Principals,  and  the 
Manager. 
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(b)  Tht  miMion  of  the  NCS  la  to  aMitt 
tha  Praaldant  Iha  National  Security 
CkMindl  (NSC),  tha  Director  of  the  Office 
of  Science  and  Tachnoiosy  Policy  (OS  i 
TP).  and  the  Director  of  the  Office  of 
Manaoement  and  Budget  (OMB)  in: 

(1)  The  exerciae  of  the 
telecommunicatlona  functiona  and 
retponalbiUtiea  aaaigned  in  B.O.  No. 
12472. 

(2)  The  coordination  of  the  planning 
for,  and  provision  of.  national  security 
emergency  preparedness 
communicationa  for  the  Federal 
Government  under  all  circumstances, 
including  crisis  or  emergency,  attack, 
recovery,  and  reconstitution. 

National  Military  Command  System 
(NMCS).  Tlie  NMCS  is  the  priority  DoD 
Component  of  the  WWMCCS  designed 
to  support  the  NCA  in  the  exercise  of 
their  respoosibillties.  It  also  supports  the 
|CS  in  the  exercise  of  their 
reapoosibilities. 

Operational  Te»t  Agency  (OTAf. 
Separate  and  independent  from  the 
material  developing  and/or  procuring 
Agency  and  from  the  using  Agencv,  the 
mafor  field  OTA  shall  be  responsible  for 
planning  and  conducting  operational 
tests,  reporting  test  resiuts.  and 
providing  an  evaluation  of  the  tested 
system's  operational  effectiveness  and 
suitability  directly  to  the  Agency'a 
Director. 

Procedural  Interface  Standarde. 
Specifications  for  accomplishing  the 
exchange  of  information  acroaa  an 
Interface.  They  define:  (a)  The  form  or 
format  in  which  information  is  torba 
exchanged. 

(b)  The  prescribed  information 
exchange  language,  syntax,  and 
vocabulary  to  be  used  in  the  information 
exchange. 

(c)  Interface  operating  procedures  that 
govern  the  informatton  exchange. 

Technical  Interface  Standards. 
Specincations  of  the  functional 
electrical,  and  physical  characteristics 
necessary  to  allow  the  exchange  of 
information  across  an  interface  between 
different  C*  and  information  systems  or 
equipment. 

Worldwide  Military  Command  and 
Control  System  (WWMCCS).  The 
WWMCCS  is  the  woridwide  command 
ind  control  system  that  provides  the 
Iteans  for  operational  direction  and 
te^nical  administrative  support 

lived  in  the  function  of  command  and 
control  of  VS.  miUtary  forces. 

DCA  is  responsible  for  planning, 
developing,  and  supporting  command, 
control,  communications,  and 
information  systems  that  serve  tha 
needs  of  the  National  Command 


Authoritiee  (NCA)  under  all  conditions 
of  peace  and  war.  It  providea  guidance 
and  support  oo  technical  and 
operational  command,  oontroL 
communications  (C).  and  Information 
systems  issues  aflTecting  the  Office  of  the 
Secretary  of  Defense  (OSD).  tha  Military 
Departments,  the  Joint  Chlefc  of  Staff 
()CS)  and  the  |oint  Staff,  tha  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies  (hereafter  referred  to  . 
collectively  as  "DoD  Components'^  It 
ensures  the  interoperability  of  the 
Woridwide  Military  Command  and 
Control  System  (WWMCCS).  the 
Defense  Communications  System  (DCS), 
theater  and  tactical  coomiand  and 
control  systems.  North  Atlantic  Treaty 
Organisation  (NATO)  and/or  allied  C* 
systems,  and  those  national  and/or 
international  commercial  systems  that 
affect  the  DCA  mission.  It  supports 
national  security  emergency 
preparedness  (NSEP) 
telecommunications  functions  of  the 
National  Commimications  System 
(NCS).  as  prescribed  by  E.0. 12472. 

DCA  is  established  as  a  Combat 
Support  Agency  under  the  overall 
supervision  of  the  Under  Secretary  of 
Defense  for  Acquisition  (USD(A))  and. 
with  the  exception  of  those 
responsibilities  and  functions  assigned 
to  the  Chairman.  Joint  Chiefs  of  Staff 
(C)CS).  by  this  part  is  under  the 
direction,  authority,  and  control  of  the 
USD(A)  pursuant  to  32  CFR  Part  382.  It 
shall  consist  of  a  Director  and  such 
subordinate  organizational  elements  as 
are  established  by  the  Director  or 
specifically  assigned  to  the  Director  by 
the  Secretary  of  Defense. 


fM2J 

(a)  The  Director.  Defense 
Communications  Agency  (DCA),  shall: 

(1)  Manage  the  DCA  and  iU  field 
organizations  in  accordance  with  the 
assigned  mission. 

(2)  Provide  technical  and  management 
advice,  and  perform  planning  support, 
systems  engineering,  and  test  and/or 
evaluation  support  through  the  design, 
development,  deployment  and  evolution 
of  the  WWMCCS.  as  defined  in  DoD 
Directive  5100.30  '.  This  includes  the 
National  Military  Command  System 
(NMCS)  under  DoD  Directive  S- 
S100.44  ■  and  suporting  comunications. 
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especially  connectivity  to  nuclear 
forces.  In  accordance  with  DoD 
Directive  5100.79  *  provide  the 
necessary  guidance,  direction,  and 
support  to  accomplish  the  definition  of 
technical  concepts  and  performance 
characteristics  for  engineering  the 
WWMCCS  in  consonance  «vith  the 
approved  WWMCCS  architecture. 
Recommend  revision  of  the  WWMCCS 
aidiitecture  to  meet  changing  policy, 
doctrine,  requirements,  systems 
environments,  threats,  technology,  and 
resources. 

(3)  Perform  systems  engineering  for 
the  DCS  and  ensure  that  the  DCS  is 
planned,  improved,  operated, 
maintained,  and  managed  effectively 
and  efficiently.  Ensure  end-to-end 
interoperability  and  architecture  are 
adequate  to  meet  mission  needs. 
Exercise  program  management 
responsibilityWith  management  control 
over  the  activitas  of  the  DoD 
Components  th|t  directly  support  the 
establishment  and  improvement  of  the 
DCS. 

(4)  In  accordance  with  JCS  MOP  Na 
178  formulate  the  DoD-wide  Military 
Satellite  Communications 
(MILSATCOM)  architecture.  Analyze 
user  requirements  and  maintain  the  user 
data  base.  Define  system  performance 
criteria  for  MILSATCOM  systems. 
Establish,  in  coordination  with  the  DoD 
Components,  overall  goals  and  long- 
term  system  plans  and  transitions  for 
MILSATCOM  systems.  Perform  general 
systems  engineering  to  promote  end-to- 
end  interoperability  and  performance  to 
meet  mission  needs.  Analyze,  on  a 
continuing  basis,  Mihtaiy  Service 
programs,  plans,  budgets,  and 
MILSATCOM  systems  performance 
deficiencies,  and  recommend  corrective 
action  as  appropriate.  Manage,  operate, 
and  support  the  MILSATCOM  systems 
office  to  perform  functions  specified  in 
DoD  Directive  5105.44. 

(5)  Ensure  the  end-to-end 
interoperability  of  strategic  and  tactical 
C*  and  information  systems  used  by  the 
NCA  and  the  DoD  Components  fo^oint 
and  combined  operations.  Develofmnd 
maintain  joint  architectures,  techniul 
and  procedural  interface  standards,' 
specifications,  protocols,  and 
definitions:  and  test  and/or  verify  the 
interoperability  of  hardware  and 
procedures  for  strategic  and  tactical  C* 
and  information  systems.  Recommend 
certification  for  these  systems  and  their 
equipment  interfaces.  With  respect  to  » 
tactical  command,  control, 
communicationa.  and  intelligence  (C*I) 


FjdaMi  Rmtfatm  /  VoL  84,  Ma.  12  /  Thuwday.  Jawiary  It.  MBQ  /  Rale^  mti  BagulBttoBs 


systems,  the  provisions  of  DoD  Directive 
4630.5  «  shall  be  obaerved. 

(6)  Provide  automated  information 
systems,  analytical,  and  other  technical 
support  for  JCS-  and  OSD-managed 
programs.  Manage,  design,  develop, 
maintain,  lest  and  evaluate  standard 
operating  syeteme  and  applications 
software  for  WWMCCS,  as  directed. 
Assist  in  implementing  configuration 
control  over  evolving  information 
systems. 

(7)  Develop  systems  architectures  and 
provide  systems  en^aeectag  suppacL 
Ensure  the  evakitkn  of  integrated  C* 
and  iafiaiBalluii  syatcma  sappurtiag  the 
NCA'a  and  DeD  Components'  capability 
to  effectfvely  eaiploy  weapon  systems 
and  forces.  Identify  and  implement 
technical  impiuvemeiita  and  assist  the 
CJCS  and  the  Commanders  of  the 
Unified  and  Specified  Commands  in 
identifying  C*  systems  deficteocies. 

(8)  Manage  natioaafly  sensitive 
special  C*  programs,  aa  directed  liy 
higher  authocity. 

(9)  Acqoire  corameteiai 
communicatioin  services  (e.g..  long-hani 
C*  circuits,  faciMties,  networiis.  and 
associated  equipment)  for  the 
Department  of  Defense  and  other 
Federal  Agencies,  as  directed:  initiate 
and  manage  nf^jfwf  relating  to 
regulatory  and  tariff  matters,  including 
rates  for  thee*  caouMffdal 
communicatjens  services;  and  maintain 
the  CnmasanirsliBus  Services  Industrial 
Fund. 

(10)  Execute  tasks  as  manager  of  die 
NCS  as  may  be  assigned  by  law  or 
directed  by  the  Secretary  of  Defense  in 
the  letter's  capacity  as  Executive  Agent 
for  the  NCS. 

(11)  Review  MiliUry  OepartB»nt 
pro0Bma  asid  budges  related  to  the 
DCA  mieaioa.  and  recaounead  actioas. 
through  appropriate  channels,  to  the 
Secretary  of  Defense. 

(12)  Provide  D6D  representation  and/ 
or  par^cipation  in  selected  national  and 
international  C*  activities. 

(13)  Assist  6SD  and  JCS  activities  by 
assessing  technology;  recommend  and 
conduct  a  program  of  research, 
development  test,  and  evaluation 
(RDT&E)  necessary  lo  ensure  that  C 
systems  reaiain  capable  of  performing 
their  assigned  fmctions  in  threatened 
environments.  Monitor  and  coordinate, 

propriate,  DoD  Cpmponent  C 
'  programs.        I     . 
i4)  Exetciac  eperatioiial  direction 
rid  management  control  of  the  DCS 
through  the  DCADpcrations  Coatral 
Comdex  and  Ike  MBitary  Departments' 
operstiana  an<f  maintenance  (OftM) 
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commands  Perform  circuit  en^acering 
and  allocation,  and  direct  restoral  for 
the  DCS,  in  coordioation  with  the  NCS's 
National  Coordinating  Center. 

(15)  Adhere  to  DoO  Acqaisition 
System  policies. 

(16)  Establish  and  maintaiB  a  asajor 
field  independent  operatioaal  teat 
capability,  as  an  operational  test  agency 
(OTA)  under  the  (hrector.  and  conduct 
operational  test  and  evaluation  (OT&E) 
in  accordance  with  DoD  Directive 
5000.3  *.  Conduct  OT&E  in  a  mission 
and  threat  environment  as  operattonally 
realiatic  as  poasiUe. 

(17)  Serve  as  Executive  Agent  and 
authority  far  the  Joint  Interoperability  of 
Tactical  Coaaiand  and  Control  0siem 
(JINTACCS)  Program  and  the  Tactical 
Comannd.  Controt.  CooMiiunica  tiens. 
and  Intdhgence  (C*I)  InteroperabiNy 
Improvement  Program. 

(18)  ftovide  admiaistrative  sapport  to 
the  White  Hoase  Coawsanications 
Agency  and  ta  the  Defense  Mebtination 
System  Planning  Activity. 

(1^  Serve  en  the  Militery 
Connnintcations  Electronics  Board. 

(20)  Provide  ptamring,  engineering, 
and  technical  support  to  the  DoD 
Components,  as  needed,  to  ensure  the 
evolution  and  integration  of  C  and 
information  systems  within  WWMCCS. 

(21)  Provide  liaison  with,  and 
communica  tions  support  for,  the  United 
States  Secret  Service  (USSS)  in 
accordance  with  DoD  Directive 
3025.13*. 

(22)  Perform  those  functions  and 
responsibilities  assigned  by  such  other 
Directives  and/or  taskings  as  may  be 
issued  by  higher  authority. 

(23)  Provide  organizational,  fiscal, 
administrative,  and  technical  support  to 
the  ITC»A. 

(24)  Develop  and  maintain  databases 
of  developmental  and  existing 
interoperability  standards. 

(25]  Coordinate  information  system 
security  (communications  security  and 
computer  security]  interoperability 
requirements  with  cognizant  DoD 
Components. 

(b]  The  Director,  foint  Tactical 
Command,  Control,  and 
Communications  Agency  (jTC^A),  shall 
operate  the  )TC^A  as  a  fidd  activity  of 
U»e  DCA,  report  directly  to  the  Director. 
DCA,  and  shalL 

(1)  By  reviewing  tactical  C^  fielding 
plans  aod  b^  defining  iaterface  "^ 

specifications,  develop  and  maintain  a, 
joint  tacUeaL  C  ardutecture  defining 
joint  tactical  communicaHoas  systems 
(including  nonstrategic  nuclear  force 
C*]  required  to  ensure  iateinpeijbiiity 


and  mformatioa  flow  ameng  command 
and  control  (C*)  sysSpaa 

(2)  Develop,  test  and  maintara 
technical  and  procedural  interface 
stamlards  to  be  used  by  tectical  C* 
systems  in  joint  or  combined  military 
operations,  in  accordance  with  guidance 
provided  by  the  CJCS.  and  verify  that 
such  systems  have  implemented  the 
approved  interface  standarda 

(3]  Monitor  and  coordinate  programs 
for  which  JTC'A  has  responsibilify.  but 
which  are  included  in  the  programs  of 
other  DoD  Components  and  Government 
Agencies,  and  monitor  other  programs 
that  may  affect  tactical  C* 
interoperability. 

(4)  Provide  source  documents  from 
which  the  DoD  Components  can  develop 
training  materials  to  facilitate 
implementation  of  the  tactical  C* 
architecture. 

(5)  Develop  and  maintain  databases  of 
tactical  C  developmental  and  existing 
interoperabihfy  standards. 

(6)  Coordinate  secure  tactical  C" 
comnranications  interoperability 
requirements  with  the  National  Securify 
Agency  (NSA)/Central  Security  Service 
(CSS),  the  Defense  Intelligence  Agency 
(DIA),  the  Military  Departments,  and  the 
JCS. 

(7)  In  coordination  with  I<SA/CSS  and 
the  MTlitary  Departments,  and  in 
accordance  with  DoD  Directive  C~ 
5200.5 '',  develop  a  tactical  secure 
conununications  architecture  as  an    I 
integral  part  of  the  overall  joint  ^ 
architecture,  including  orderiy  and 
timely  introduction  of  systems  to  satisfy 
interoperability  requirements. 

(c)  The  Under  Secretary  (^Defense 
(AcquisitionJ  (USD(A))  sbalk 

(1)  Exercise  direction,  authority,  and 
control  over  tha  DCA. 

(2)  Provide  guidance  en  CI  policies, 
priorities,  requirements,  systems, 
resources,  and  programs. 

(3)  Review  DCA's  planning  and 
programming  documents. 

(d)  The  Chairman,  foint  Chiefs  of  Staff 
(CJCS),  shall  provide  guidance  and.  as  -\ 
appropriate,  tasking  to  the  Director. 
DCA.  with  regard  to  military  C 
doctrine,  operational  p<rficie8, 
requirements,  procedures,  and  required 
support  for  the  execution  of  operations 
plans  of  the  Unified  and  Specified 
Commands.  The  CJCS  shall: 

(1)  Review  DCS's  planning  and 
programming  documents,  assess  their       , 
responsiveness  to  the  operational 
requirements,  and  provkle  direction  to 
the  Director,  DCA. 

(2)  Periodically  (not  less  dnn  every  2 
years),  submit  to  the  Secretary  of 


•  Saa  iootnota  1  to  1 3ttJ(aMl). 
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Defmu*  •  rtport  with  raspsct  to  DCA's 
retpoiuivaneM  and  raadiiMts  to 
support  operating  forcM  in  the  avent  of 
war  or  thraat  to  national  aacurity  and 
other  recommendatlona  that  tha  C|CS 
decma  appropriata. 

(3)  Provida  for  tha  participation  of 
DCA  In  ioint  training  axarclaes  and 
monitor  parformanoa. 

(4)  Devaiop  and  submit  |CS  C*  and 
infomatloa  systama  raquiramants  and 
prioritlea  to  tha  Director.  DCA.  and 
initiata  validation  of  raquirad 
operational  capabilitias  of  the 
operational  commandara  for  aatiafactloa 
by  DCA. 

(5)  Provida  direction  and  guidance  to 
tha  iNrector.  DCA.  on  syatema 
aiighiaailiig  and  technical  support  for 
oporatloa  of  tha  NMCS  and  to  tha 
WWMCCS.         '  • 

(a)  The  Coamandtn  in  Chief  (CINCt) 
of  Urn  Unified  and  Specified  Cominanda 
shaU: 

(1)  Devaiop  agraaments  to  delineate 
command  end  operetiooal  ralatiooshipa 
with  the  DCA  Held  organliatlona  within 
tha  CINCa'  areaa  of  responsibility  to 
enaura  mutual  reaponsiveneaa  and 
coordinatiaB  of  afrort 

(2)  Aaaeee  the  leeponsivenesa  of  C'l 
aystena  to  operatioaal  oaeda.  Develop 
end  sobasit  C*I  syttena  raquiramants 
and  Mtodtka  to  the  C)C8  fbrjMMhtioii 
and  fufthar  proceaaing  to  th^TNrector. 
DCA.  / 

(f)  The  Secretariee  of  the  Military 
DepartmentM  and  the  Dincton  of  the 
Defenee  Agencies  shall: 

(1)  Provide  support  to  include 
planning,  programming,  and  budgeting: 
teat  and  evaluation:  operations  and 
maintenance:  and  tnt^ratad  logistics 
support  for  programs.  pro|act8.  and 
systama  for  which  DCA  is  rssponsibla. 

(2)  Adviae  the  Director.  DCA.  of 
funding  ahortfalls  that  would  prevent 
effective  operations  and  maintenance  of 
existing  systems,  or  prevent  or  delay 
scheduled  implementation  of  new 
subajrstama  or  projecta. 

(3)  Coordinate  with  the  Director.  DCA. 
on  all  prograraa  and  activitlea  that 
include,  or  are  related  to,  C*  and 
information  systems  for  which  DCA  has 
a  primary  or  collateral  responsibility. 
Pnovide  to  DCA.  for  review  and 
approval  before  axacutioo.  technical 
spedftcatlona.  statements  of  work,  and 
propoaed  contract  changea  impacting  on 
conliguratlafi.  coat,  performance,  or 
achedules  of  aU  systems  for  which  DCA 
is  raapooalbU.  Obtain  DCA's 
ooncoiranoe  oa  draft  acquialMon  plana 
and  raqueat  DCA  rapraaentatloa  on 
aooioa  aelectloB  advlaory  ooundla  and 
sovroe  seUctloa  evaleetloB  boerds  for 
C*  end  iiifmuiatloo  systems» 
subaystems.  and  projects. 


(4)  Submit  C*I  systems  rsqulrements 
to  DCA.  as  appropriate. 

(5)  Submit  copies  of  all  requirements 
involving  development  acquisition,  or 
modification  of  all  tactical  C*  systems  or 
equipment  oopiea  of  all  Test  and 
Evaluation  (TaE)  Master  Plans  for  such 
materials,  fielding  plans,  and  stich  other 
reports,  as  requlnra  by  DoO  Directive 
40305  to  the  Director.  |TCA. 

(0)  Periodically  review  the  efficiency, 
economy,  end  effectiveness  of  the  DCA. 


fsars 

In  performing  asai^Md  functiona.  the 
Director,  DCA.  ahalL 

(a)  Coordinate  actions,  as  apprmiriate, 
with  other  DoO  Compooents  and  thoae 
Departments  and  Agendea  of 
Government  having  related  functions. 

(b)  Maintain  liaison  with  other  DoD 
Components  and  other  Agencies  of  the 
Executive  Branch  for  the  exchange  of 
informatloo  on  programs  and  activities 
in  the  field  of  assi^ed  reepoosibUlty. 

(c)  Uae  established  fadUtiee  end 
services  In  the  Department  of  Dafenae  or 
other  Government  Agencies,  whenever 
practicable,  to  achieve  maximum 
efficiency  and  aooooaay. 


Hm  Director.  DCA.  is  specifically 
delegated  eathorlty  to: 

(a)  Conunand  the  DCA  and  its  field 
activities. 

(b)  Have  free  and  direct  access  ta  and 
communications  with,  all  elements  of 
die  Depertment  of  Defense  and  other 
Federal  Agendea.  as  oaceaaaiy.  to  carry 
out  DCA's  functions  and 
responsibilities. 

(c)  Obtain  such  reports  and 
information,  consistent  with  the  polides 
and  criterie  of  DoD  Directives  TTSOS  ■ 
and  40305  and  advice  and  aaaistance 
from  other  DoD  Compooents,  aa 
necessary,  to  carry  out  DCA  functions 
and  responsibilities. 

(d)  Exercise  the  administrative 
authorities  contained  in  the  Appendix  of 
this  Part 


lattJ    AdiiiliiliaaMow. 

(a)  The  Director  and  die  Vice  Director, 
DCA.  shall  be  active  dutv. 
commissioned  officers  of  General  or 
Flaa  rank  appointed  by  the  Secretary  of 
Deranae. 

(b)  DCA  shall  be  authorixed  such 
peraonnel  fadlitlea,  funds,  and  other 
administrative  support  as  tha  Secretary 
of  Defense  deems  necessary. 

(c)  Tha  Military  Departments  shall 
assign  military  persoonel  to  DCA  in 
accordance  with  approved 
euthorixatlooa  and  procodurea.  After 


review,  the  CfCS  shall  provide 
recommendations  on  the  DCA  K>h>t 
manpower  program  to  the  US)(A). 
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laf  AMdMictty 

Pursuant  to  the  aulliority  vested  In  die 
SaaeUry  of  Defense,  the  Director.  DCA.  or. 
In  the  ebMnca  of  ttie  Director,  the  pereon 
acting  for  ttie  Director,  it  hereby  delegated, 
■ubiecl  to  the  direction,  authority,  and  control 
of  tiie  Secretary  of  Defense,  and  in 
accordance  with  DoD  policies.  Directives. 
Instructions,  and  peHinent  OSD  Regulations, 
authority  as  required  in  the  administration 
and  operation  of  DCA  to: 

1.  Bxerciae  the  powers  vested  in  tiie 
Sacratary  of  Dafsnae  l>y  5  U.&C  301. 302(b). 
and  3101  on  tha  amplojrraent  direction,  and 
general  administration  of  DCA  civilian 
personnel 

r  EaUblish  a  DCA  incentive  Awards 
Board  and  authority  cash  swards  to.  and 
incur  necessary  expenses  for,  the  honorary 
recognitioo  of  dvillan  employees  of  the 
Govemraent  whoee  suggestions.  Inventions, 
superior  accompliahoMBts.  or  other  personal 
efforts,  including  qMdal  acts  or  services, 
benefit  or  afiisct  DCA  in  acoordanos  with  the 
provisions  of  5 U&C  4803,  appiicabls  Oni 
regulaUoos.  and  DoO  Directive  SUaiS 
"Autltority  for  Approval  of  Cash  Honorary 
Awards  for  DoO  PwsoansL"  August  13.  ISSS. 

9.  BsUbtish  advlaory  committaea  pursuant 
Id  S  U.&C  nOKb),  10  U.&C  ITS.  PJ.  oz^tes. 
Tadaral  Adviaory  Comailttoe  Act"  and  DoD 
Diractiva  S10&.ia,  1M)  Coaunittee 
Msiisp int  Proram."  March  m  1984. 

4.  Bxerdse  ia  aooordaaoe  widi  S  U.&C 
7332:  Bxacative  Orders  1048S.  12333,  snd 
U38ec  and  DoD  saoOS-lt  1>oO  Pmonnal 
Security  Program."  January  1987.  tlte 
following: 

a.  Designate  the  security  sensitivity  of 
positions  witliin  DCA 

b.  Authorise,  in  case  of  an  emergency,  die 
appointment  of  a  parson  to  a  sensitive 
poeitioo  in  DCA  for  a  limited  period  of  time 
and  for  whoa  a  fuU  fiekl  investigstioa  or 
otiier  sppropriste  investigatioa  including  the 
National  Agency  Check  (MAC),  has  not  been 
completed. 

c  Authorize  the  suspensioiL  but  not 
terminate  the  services,  of  s  DCA  employee  in 
the  interest  of  national  security. 

d.  Initiate  investigations,  issue  personnel 
security  desrsnces  end.  if  necessary,  in  the 
interest  of  national  ■ecurity.  suspend,  revolve, 
or  deny  a  security  clearance  for  personnel 
sssigned,  detailed  to.  or  employed  by  DCA 
Any  action  to  deny  or  revoke  a  security 
clearance  shall  be  taken  in  accordance  with 
procedures  prescribed  ia  DoD  S200J-lt 

5.  Act  ss  agent  for  the  collection  and 
payment  of  employment  taxes  imposed  by 
chspter  21  of  the  "Internal  Revenue  Code  of 
1954."  as  amended,  and,  as  such  agent,  make 
all  determinations  and  oartlflcatiaas  required 
or  provided  for  under  section  3122  of  the 
Intaraal  Revenue  Code,  as  amended,  and 
ssctioo  20S(p)  (1)  and  (2)  of  the  "Social 
Security  Act"  aa  smsndsd  (42  U.S.C  406(p) 
(1)  and  (2)).  with  rsspact  to  DCA  empk>yeaa. 

a  Authorize  snd  approve  overtiBM  vrark 
tor  DCA  civilian  emplojrees  ia  aooordsnoe 
vrith  S  U.S.C,  chapter  55.  subchapter  V.  and 


applicable  OfRce  of  Personnel  Management 
(CM>M)  regulations. 
7.  Authorixe  and  approve: 

a.  Travel  for  DCA  civilian  employees  in 
sccordanoe  with  Joint  Travel  Regulations, 
volume  2. 

b.  Temporary  duty  travel  for  military 
personnel  assigned  or  detailed  to  DCA  in 
accordance  with  Joint  Travel  Regulations, 
volume  1. 

e.  Invitational  travel  to  persons  serving 
without  compensation  wfaioae  consultative, 
sdvisory,  or  other  highly  specialized 
technical  services  are  reqi^red  in  a  capacity 
that  is  directly  related  to,  or  in  connection 
with.  DCA  activities  pursuant  to  5  U.S.C 
5703. 

a  Approve  the  expenditure  of  funds 
svailable  for  travel  by  military  personnel 
assigned  or  detailed  to  DCA  for  expenses 
incident  to  attendance  at  meetings  of 
technical  scientific  professional,  or  other 
similar  organizations  in  such  instances  where 
the  approval  of  tha  Secretary  of  Defense  is 
requir^  by  law  (37  U.&C  412)  and  S  U.S.C 
4110  and  4111.  This  suthority  cannot  be 
redelegated. 

a  Develop,  establish,  and  maintain  an 
active  and  continuing  Records  Management 
Program,  pursuant  to  44  U.S.C  3102  and  DoD 
Directive  S01S.2,  "Records  Management 
Program,"  September  17,  I9aa 

ia  Establish  snd  use  imprest  funds  for 
making  small  purchases  of  material  and 
services,  odier  than  personal  services,  for  the 
DCA  when  it  is  detmnined  more 
advantageous  and  conaistent  with  the  best 
interests  of  the  Govamaient  in  accordance 
with  DoO  fawtractton  SlOaTl.  IMegation  of 
Audiority  and  Regulatkns  Relating  to  Cash 
HeM  at  Personal  Risk  biduding  Imprest 
Funds."  Mardi  S,  1973. 

11.  Authorize  the  publication  of 
advertisements,  notices,  or  proposals  in 
newspapers,  magaiines.  or  other  public 
periodicals  as  rsquirsd  for  dw  effective 
sdministration  and  operation  of  DCA 
consistent  widi  44  U.8.C  3702. 

12.  Establish  and  maintain  property 
accounU  for  DCA  and  appoint  Boards  of 
Survey,  approve  reports  of  survey,  relieve 
personal  UaMlity,  and  drop  accountability  for 
DCA  property  in  the  authorized  property 
accounts  that  have  been  lost  dama^d. 
stolen,  destroyed,  or  otherwise  rendered      ^ 
unserviceable,  in  accordance  with  applicable 
laws  and  regulations. 

13.  Promulgate  the  necessary  security 
regulations  for  the  protection  of  property  and 
places  under  the  jurisdiction  of  the  Director, 
DCA  pursuant  to  DoO  Directive  S200A 
"Security  of  Military  Installations  and 
Resources,"  July  29, 1980 

14.  Establish  and  maintain,  for  the 
functions  assigned,  a  publicatioiu  system  for 
the  promulgation  of  common  supply  and 
service  regulations.  Instructions,  and 
reference  documents,  and  dianges  tliereta 
pursuant  to  DoD  5025.1-M  "DoD  Directives 
System  Procedures."  April  1981. 

15.  Enter  into  support  and  service 
agreemenU  wiUi  tha  Military  Departments, 
other  DoD  Components,  or  other  Government 
Agencies,  as  required,  for  the  effective 
prnformanoe  of  DCA  functions  and 
responsibilities. 


ia  Exercise  the  authority  delegated  to  the 
Secretary  of  Defense  by  the  adn^iistration  of 
the  Genoal  Services  Aifaninistration  (GSA) 
with  remect  to  the  diqxMal  of  smpltts 
personal  property. 

17.  Enter  into  and  administer  contracta 
directly  or  throu^  a  Military  Department  a 
DoD  contract  administration  services 
component,  or  other  Government  Department 
or  Agency  for  siipplies,  equipment  end 
services  required  to  accomplish  the  mission 
of  DCA  To  the  extent  that  any  law  or 
Executive  order  specifically  limiU  the 
exercise  of  sudi  authority  to  persons  at  the 
Secretarial  level  ot  a  Military  Department 
such  authority  shall  be  exercised  by  the 
appropriate  Under  Secretary  or  Assistant 
Secretary  of  Defense. 

la  Award  contracta  for  the  lease  of 
commercial  C*  capabilities  as  prescribed  in 
DoD  Directive  5100.32.  "Delegation  of 
Authority  with  Respect  to  Contracta  for  the 
Procurement  of  Public  Utility  Services." 
September  a  1974. 

la  Designate  an  ofRcer  or  employee  of 
DCA  to  serve  as  the  Competition  Advocate  of 
the  Agency,  pursuant  to  10  U.S.C  231& 

The  Director.  OCA  may  redelegate  diese 
authorities  as  appropriate,  and  in  writing, 
except  as  odierwise  specifically  indicated 
al>ove,  or  as  odierwise  provided  by  law  or 
regulation. 
LM.  ByuuiB, 

Alternate  OSD  Federal  RegiaterLiaiaoa 
Officer.  Department  of  Defense. 
January  11. 1988. 
(PR  Doc  80-1117  Filed  1-18-66;  8:45  am] 


NATIOHAL  ARCHIVES  AND  RECORDS 

36  CFR  Part  1228 

Tranafor  of  Racorda  to  tha  National 

a.  niiliiM  ■ 
MldHWO 


r:  National  Archives  and  Records 
Administration. 
action:  Rnal  rule. 


I  This  rule  prescribes  how 
agency  heads  certify  that  permanently 
valuable  records  more  than  30  years  old 
are  needed  for  cturent  agency  business 
and  to  darify  the  procedures  for 
removing  statutory  and  other 
restrictions  imposed  on  records         ^ 
transferred  to  the  National  Archives  of 
the  United  States.  The  rule  affects  only 
Federal  agendes. 
■fPtCIIVi  OATC  January  19, 1989. 
FDR  PURTim  MPORMATKM  CONTACT: 
Adrienne  C  Thomas  or  Nancy  Allard  at 
202-523-3214  (FTS  523-3214), 

•upptamNTAiiY  mnmumoH. 
On  September  2, 1968,  NARA 
published  e  notice  of  proposed 
rulemaldng  on  die  transfer  of  records  to 
the  National  Archives  (53  FR  34131). 
Comments  were  received  from  one 


Federal  agency  and  one  Federal 
employee. 

The  Federal  agency,  nvfaich  creates 
and  has  custody  of  a  large  quantity  of 
dassified  and  sensitive  undassified 
documents,  recommended  that  the 
proposed  1 1228.180(c)(2)(ii)  be 
eliminated.  Aa  we  pointed  out  in  the 
preamble  to  the  propoaed  rule,  the 
ptoposed  paragraph  (c)  is  a  restatement 
of  the  procedures  currently  contained  in 
S  1228.180(b).  No  substantive  changes 
are  made  to  these  procedures,  which 
relied  the  statutory  requirements  of  44 
U.S.C  2106.  We  cannot  delete 
i  122ai80(cM2Kii).  as  suggested  by  the 
Federal  agency,  because  that  would 
result  in  a  regulation  contrary  to  44 
U.S.C  2108.  However,  we  have  induded 
additional  information  which  should 
darify  the  handling  of  dassified  and 
other  sensitive  information  contained  in 
records  over  30  years  old. 

We  have  deleted  the  reference  to  GRS 
item  number  ui  1 122ai80(aH2Xii)(B) 
since  the  recentfy  issued  revised 
General  Records  Schedules  no  longer 
cover  any  permanent  records. 

The  comment  from  the  Federal 
employee  supported  die  propmwd  rule 
wittiout  change. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act  it  is  hereby 
certified  ^t  this  proposed  rule  will  not 
have  a  significant  impad  on  small 
busidbss  entities. 

List  of  Sulqecto  in  38  CFR  Part  1226 

Archives  andTe^ds. 

For  the  reasons  set  fmth  in  the 
preamble.  Chapter  Xm  of  Title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART1226-f>ISP08ITION  OF 
FEDERAL  RECORDS 

1.  The  authority  dtation  Ux  Part  1228 
is  revised  to  read  as  follows: 

Anihorftr  44  U.&C  chapters  21, 2a  and  31. 

2.  Section  1228.180  is  revised  to  read 
as  follows: 

11228.180    AmhorRy. 

(a)  Transfer  of  records.  The  Archivist 
of  the  United  States  is  authorized  by  44 
U.S.C  2107  to:  ' 

(1)  Accept  for  dqiosit  with  the 
National  Archives  of  the  United  States 
the  records  of  a  Federal  agency  or  of  the 
Congress  determined  by  the  Archivist  of 
the  United  States  to  have  suffident 
historical  or  other  value  to  warrant  their 
continued  preservation  by  the  U.S. 
Government;  and 
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(2)  Oiract  and  effect  the  transfer  to  the 
National  Archives  of  the  United  States 
of  Federal  agency  records  that  have 
been  in  exiatenoe  for  more  than  30  years 
and  that  have  bean  determined  by  the 
Archivist  of  the  United  States  to  have 
sufficient  historical  or  other  value  to 
warrant  their  continiied  preservation  by 
the  U.8.  Covemment.  unless  the  head  of 
the  agency  which  has  custody  of  the 
recurds  rertifies  in  writing  to  the 
Archivist  that  the  records  must  be 
retained  in  agency  custody  for  use  in  the 
conduct  of  the  regular  current  business 
of  the  agency.  Records  that  are 
scheduled  in  a  NARA-approved  records 
schedule  to  be  transferred  to  the 
National  Archives  of  the  United  States 
after  a  specified  period  of  time  are 
subject  to  the  certification  requirement 
only  if  the  records  are  not  transferred  as 
scheduled. 

(i)  In  order  to  certify  that  records  must 
be  retained  for  the  conduct  of  regular 
current  business,  an  agency  should 
consider  the  following  factors: 

(A)  Character  of  use  (to  be  retained 
by  an  agency,  records  should  be  used 
for  the  normal  routine  business  of  the 
agency  st  the  time  of  certincation): 

(B)  Frequency  of  use  (to  be  retained 
by  an  agency,  records  should  be  used 
more  than  one  time  per  month  per  file 
unit):  end, 

(C)  Preservation  of  the  records  (to  be 
retained  by  an  agency,  permanently 
vahiable  records  should  be  preserved  in 
accordance  with  NARA  guidelines). 

(ii)  TIm  written  certification  of  need  of 
a  series  of  30-year-old  records  for 
current  aaency  business  must: 

(A)  Include  a  comprehensive 
description  and  location  of  records  to  be 
retained:     ^ 

(B)  CHe  tke  NARA  approved  authority 
for  the  dispeaition  of  the  reootds  if 
scheduled  (SF  115  item  number): 

(C)  Describe  the  current  business  for 
which  the  recawis  are  required: 

(D)  Estimate  the  leMth  of  time  die 
records  will  be  needed  by  the  agency  for 
current  business  (ff  no  date  is  provided 
by  the  agency,  approved  certification 
requests  will  be  afisctive  for  a  euDdmom 
of  five  years): 

(C)  E^cplain  why  the  current  needs  of 
the  agency  cannot  be  met  by  the 
services  NARA  provides  for  leoords 
deposited  with  the  National  Archives  ef 
Um  United  States:  and. 

(F)  If  the  records  are  being  retained  to 
enable  the  agency  to  provide  routine 
public  referenca.  cite  the  statute 
aullMtiiin  this  agency  activity. 

(iil)  NARA  win  not  sccept  an  agency 
Let  ttncetion  that  a  specific  body  of 
records  ever  98  yeats  old.  regardless  of 
phy  steel  fbm  or  diei  acterisUcs.  is  being 
used  tor  tlH*'^Dawleet  ef  the  ragnlar 


current  business."  if  that  agency  is 
retaining  such  records  primarily  to: 

(A)  Provide  to  persons  outside  the 
agency  aocass  which  can  be  provided  by 
NARA:  or     , 

(B)  Punctioa  as  aa  agency  archives, 
unless  specifically  authorized  by  ststnte 
or  NARA. 

(b)  Ciutotfy  of  records  transferred. 
Under  44  U.&C  7106.  the  Archivist  of 
the  United  SUtes  Is  responsible  for  Um 
custody,  use.  and  withdrawal  of  records 
transferred  to  him. 

(c)  Transferred  records  dubfect  to 
statutory  or  other  restrictions.  (1)  When 
records,  the  use  of  which  is  subject  to 
statutory  limitations  and  restrictions, 
are  so  transferred,  permissive  and 
restrictive  statutory  provisions 
concerning  the  examination  and  use  of 
records  applicable  to  the  head  of  the 
transferring  agency  are  appbcable  to  the 
Archivist  of  the  United  States  and  the 
employees  of  the  National  Archives. 

(2)  Before  records  are  transferred  to 
the  National  Archives,  the  head  of  an 
agency  may  state  in  writing  restrictions 
that  appear  to  him  or  her  to  be 
necessary  or  desirable  in  the  public 
interest  on  the  use  or  examination  of 
records.  The  head  of  an  agency  must 
however.  fusUfy  and  cite  the  statute  or 
Freedom  of  Information  Act  exemption 
(5  use.  552(b))  that  authorizes  placing 
restrictions  on  the  use  or  examination  of 
records  being  considered  for  transfer.  If 
the  Archivist  agrees,  restrictions  will  be 
placed  on  the  records. 

(i)  For  records  less  than  30  years  old 
Unless  required  by  law.  the  Archivist 
will  not  remove  or  relax  restrictions 
placed  upon  records  less  than  30  years 
old  without  the  concurrence  in  writing  of 
the  head  of  the  agency  from  which  the 
material  was  transferred  or  of  his  or  her 
succesaor.  if  any.  If  the  tranafarring 
agency  has  been  terminated  and  there  is 
no  successor  in  function,  the  Archivist  is 
audiorised  to  relax,  remove  or  impose 
restriotiasu  in  the  pobiic  interest 

(ii)  fornoairii  J0  or  inors  yeors  o/dl 
After  tlM  records  have  been  in  existence 
for  W  yeers  or  eiare.  statutory  or  other 
restrictions  refeiied  to  in  this  section 
shall  expire  unless  tlie  ArcUvist 
determinaa.  after  oanaohing  with  the 
heed  ef  the  tranafarring  agency,  that  the 
restrictiaaa  shall  laaain  tai  force  far  a 
longer  period.  Such  iiistihliiMS  may  be 
extended  hv  the  Archivist  Wyosd  M 
years  oaJy  tor  reasons  cxmsistant  with 
standasds  astabUahed  in  relevant 
statutory  law.  incltiding  the  Fieedea  of 
Information  Act  (5  US.C.  552). 
Restrictions  are  systematically  extended 
beyond  30  years  whfre  ayimies  adviaa 
NARA  on  me  trenaf^rring  documant 
(now  a  Standard  Form  2SB)  that  a 
partlceler  cet^peij  ef  raoords  requiias 


such  protection.  NARA  has  identified 
specific  categories  of  records,  including 
classiHed  informatian  and  information 
that  would  invade  the  privacy  of  an 
individual,  which  may  require  extended 
protection  beyond  30  years.  See  se  CFR 
Part  12Se. 


Daled  Oeoaabef  27, 
Oaudiaa  |.  Waikar, 
Acting  Archivist  of  the  United  Slates. 
[FR  Doc.  W-1220  Filed  I-IKSB:  1:45  am] 


ENVIRONMEHTAL  PROTECTION 
AQENCY 

40CFRPartS2 

(Ftlt-3«»-«l 

Approval  and  ProimilfafUon  or 


:  VS.  Environmental  Protection 
Agency  (USEPA). 

action:  Final  rulemaking. 


:  On  September  6, 1968  (53  FR 
34315  and  34310),  USEPA  proposed  to 
approve  revisions  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SOt)  under  USEPA's  "parallel 
processing"  procedures.  The  revisions 
consist  of  Indiana's  SOk  emission  limits 
and  plans  for  Dearborn.  Gibson,  Lake, 
and  Porter  Counties.  USEPA's  actions 
were  based  upon  revision  requests 
which  were  submitted  by  the  State  to 
satisfy  the  requirements  of  section  110, 
and  Part  D  for  Lake  County,  of  the  Clean 
Air  Act  (Act).'  USEPA.  today,  is 
approving  Indiana's  sniiseion  Hmits  and 
plans  for  all  of  diese  counties. 

USEPA  is  also  amendii^  Title  40  CFR 
Part  52  to  reflect  die  SUte  of  Indiana's 
recodification  of  certain  rules  in  the 
Indiana  SOi  SIP. 

BATK  This  final  rulemaking  becomes 
effective  February  21. 198a 

I  Copies  of  the  SIP  revisions. 
Its.  and  support  documentation 
are  available  at  the  following  addresses 
for  review:  (H  is  recommended  that  you 
telephone  Kent  Wiley,  at  (312)  88fr-«I34. 
before  visiting  the  R^ion  V  eEBoe.) 

US.  Enviroomentel  ftotectioB  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  Sooth  Dearborn  Street  Chicago. 
Olinoisl 
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.  Office  of  Air  Management,  Indiana 
Department  of  Environmental 
Management  105  South  Meridian 
Sti«et  P.O.  Box  8015,  Indianapolis. 
Indiana  46208-8015. 
c     A  copy  of  today's  revisions  are 
available  for  inspection  at:  U.S. 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit  401 
M  Sb«et  SW.,  Washington.  DC  20460. 

RM  nmTNOI  INTOIIATIOW  CONTACT: 

Kent  Wiley,  Air  and  Radiation  Branch 
(5AR-28),  Environmental  Protection 
Agency,  Region  V,  230  South  Dearborn 
Sti«et  Chicago  JUinois  80604,  (312)  886- 
8034. 

suenxMCNTAiiv  mfonmation:  On 
September  8, 1988,  USEPA  proposed  to 
approve  revisions  to  the  Indiana  SOi 
SIP,  for  Gibson  County  (53  FR  34315) 
and  for  Dearborn,  Lake,  and  Porter 
Counties  (53  FR  34310).  The  SIPs  for 
these  countiis  currently  consist  of  the 
general  provisions  of  Indiana's  SO^  rule, 
325  lAC  7-1,  which  USEPA  approved  on 
January  19, 1968  (53  FR  1354).  The 
proposed  revisons  consist  of  (1)  the  site- 
specific  SOs  emission  limits  and  other 
requirements  in  328  lAC  7-1-20 
(Dearborn  County,  submitted  on 
November  16. 1988),  328  lAC  7-1-19 
(Gibson  County,  submitted  July  12, 
1988).  326  L\C  7-1-ai  (Uke  County, 
submitted  November  16, 1988,  and 
December  6, 1988),  and  328  lAC  7-1-21 
(Porter  County,  submitted  November  16. 
1988.  and  December  8, 1988),  and  (2)  the 
6.0  Ibs/MMBTU  emission  limit  in  326 
lAC  7-1-2.  which  is  the  emission  limit 
applicable  to  all  other  sources  not 
specifically  listed  in  the  county-specific 
rules  (except  for  new  sources  subject  to 
federally  enforceable  new  source  review 
permits). 

Background  information  for  USEPA's 
rulemakmg  action  is  contained  in  the 
September  6, 1988,  Federal  Register 
notices  and  will  not  be  repeated  here. 
The  specific  emission  limitations  and 
plan  requirements  for  these  counties  are 
also  discussed  in  the  September  6, 1988, 
notices. 

USEPA  today  approves  the  emission 
limits  and  other  requirements  for 
sources  in  these  counties  and  the  overall 
SOi  plans  for  these  counties  on  the 
ground  that  they  satisfy  the 
requirements  of  section  110  (and  as  to 
Lake  County,  Part  D)  of  the  Clean  Air 
Act. 

Response  to  Public  Comments 

In  response  to  the  Notices  of  Proposed 
Rulemaking  (NPRs).  comments 
concerning  Lake  County  were  submitted 
by: 

(1)  Inland  Steel  Corp  (Inland) 

(2)  AMOCO  Oil  Company  (AMOCO) 


(3)  Northern  Indiana  Public  Service 
Company  (NIPSCO) 

(4)  Marblehead  Lime  Co. 
(Marblehead). 

Comments  concerning  Gibson  County 
were  submitted  by: 

(1)  Public  Service  Indiana  (PSI). 

Comments  concerning  Dearborn 
County  were  submitted  by: 

(1)  Joseph  E.  Seagram  &  Sons  Inc. 
(Seagram) 

(2)  Ohio  Environmental  Protection 
Agency  (OEPA) 

(3)  llie  Greater  Cincinnati  Chamber  of 
Commerce  SOj  Task  Force  (GCCC) 

(4)  Cincinnati  Gas  ft  Electric  (CG&E). 
The  Indiana  Deaprtment  of 

Environmental  Management  (IDEM) 
also  submitted  coniments  concerning  all 
four  counties  under  consideration  in  this 
notice. 

Requirements  for  Advance  Notice  and 
Additional  Recordkeeping  in  Dearborn. 
Lake,  and  Porter  Counties 

In  the  NPR  for  Dearborn.  Lake,  and 
Porter  Counties,  USEPA  solicited 
comments  concerning  the  need  for     ' 
advance  notice  prior  to  switching 
emission  limits  for  certain  sources 
which  are  sub)ect  to  multiple  emission 
limit  scenarios. 

Comments:  IDEM  stated  that  although 
advance  notification  is  not  necessary  for 
enforcement  purposes,  the  rules  do 
require  advance  notification  in  certain 
instances  for  convenience  in 
enforcement.  In  cases  where  the 
alternative  emission  limits  are 
dependent  upon  the  fuel  type  and 
number  of  units  operating 
simultaneously,  IDEM  stated  that 
advance  notification  may  be 
impractical.  Furthermore,  IDEM  stated 
that  the  lack  of  advance  noUHcation 
does  not  hamper  its  ability  to  enforce 
the  limits  in  force. 

Seagram,  NIPSCO,  Inland,  and 
AMOCO  believed  that  prior  notification 
is  not  necessary,  not  reasonably 
feasible,  and  is  overly  burdensome  for 
the  affected  sources. 

Response:  USEPA  has  reviewed 
Dearborn,  Lake,  and  Porter  County  rules 
and  has  determined  that,  for  the  reasons 
provided  by  IDEM,  they  contain 
sufficient  provisions  for  enforcement. 
Consequentiy,  USEPA  accepts  these 
rules.* 


'  As  a  general  matter.  USEPA  prefers  fixed 
emission  limits,  rather  than  optional  limits  which 
increase  the  burden  of  Slates  and  USEPA  in 
assuring  compliance.  USEPA  has  determined  that 
the  rules  for  Dearborn.  L.ake.  and  Porter  Counties 
are  enforceable  as  required  by  the  CAA.  This 
approval  is  based  on  the  factual  circumstances  here 
and  should  not  be  interpreted  as  obliging  USEPA  to 
approve  optional  limits  submitted  by  a  State  in 
other  circumstances. 


In  the  NPR  for  Dearborn.  Lake,  and 
Porter  Counties,  USEPA  requested  that 
IDEM  clarify:  (a)  The  methods  to  be 
used  to  obtain  the  additional  records 
and  data  required  by  the  State  rules  for 
sources  subject  to  alternative  emissions 
limits,  and  (b)  whether  these  records 
and  data  can  be  used  to  determine 
compliance. 

Comments:  IDEM  addressed  these 
items  in  its  comments.  Concerning  the 
methods  for  obtaining  data,  IDEM  stated 
that  it  is  not  necessary  to  specify  an 
additional  method  to  determine  facility 
operating  status,  fuel  type,  or  actual 
heat  input  and  that  its  procedures  for 
collecting  continuous  emission 
monitoring  (CEM)  data  are  specified  in 
the  rule  for  the  applicable  sources. 
IDEM  also  maintained  that  the  lack  of  a 
fuel  sampling  and  analysis  method 
should  not  prevent  final  approval 
because  IDEM  has  made  a  commitment 
to  incorporate  specific  methods  in  326 
lAC  7-1-3,  because  the  previously 
approved  rule  requires  certain 
companies  to  submit  compliance  plans 
(which  will  specify  the  fuel  sampling 
and  analysis  method),  and  because 
USEPA's  has  previously  approved  the 
rules  for  other  counties  without  fuel 
sampling  and  analysis  requirementsr 

IDEM  also  stated  that  records 
currendy  required  by  its  rules  are 
intended  to  be  used  to  determine 
compliance.  Inland  and  Seagrams  noted 
that  they  are  required  under  these  rules 
to  collect  data  for  the  State  to  determine 
compliance.  NIPSCO  objected  to  the 
additional  information  required  by  the 
State  rule. 

Response:  USEPA  is  approving  the 
rules  as  submitted  by  Indiana.  USEPA 
accepts  the  State's  position  that  the 
records  and  data,  as  required  by  these 
rules,  can  be  used  to  determine 
compliance.  USEPA  acknowledges 
IDEM's  commitment  to  revise  326  lAC  7- 
1-3  in  the  near  future  to  include  fuel 
sampling  and  analysis  methods. 

Any  comment,  such  as  NIPSCO's, 
concerning  the  State  requirements  for 
recordkeeping  etc.  must  be  raised  at  the 
State  level.  USEPA  has  determined  that 
the  rule  meets  the  applicable  provisions 
of  the  Clean  Air  Act.  USEPA  does  not 
have  the  authority  to  modify  the  State 
rule  in  response  to  NIPSCO's  objection. 

Lake  County — Other  Comments: 
IDEM  noted  minor  errors  in  the  NPR  and 
provided  corrections.  These  follow:  (1) 
There  are  four  boilers  at  AMAIZO  and 


As  always.  USEPA  has  tlie  authority,  on  a  cise 
specific  basis,  to  use  section  114  to  establish 
additional  monitoring,  recordkeeping,  and  reporting 
requirements,  as  necessary,  to  assure  compliance 
with  these  rules  ibr  Dearixnn.  Gibson.  Lake,  and 
Porter  Counties. 


y 
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flv«  boUm  at  AMOCO  Pimw  SlaUoo 
#3:  (2)  tb*  rai«»  ofaaiMion  limiu  for 
Inland  4AC  Sutkm  Bolkra  401-4M 
cannot  txoaad  IJ  lU/MMBTTU.  IDEM 
alao  oamnMntad  that  USEPA'i  partial 
Usttng  of  etniMion  limits  and  otnar 
raquiramanta  in  S2B  lAC  7-1-8.1  could 
mislead  the  pubUc  on  the  rula's  scopa. 
(AMOCO  pointad  out  that  the  Stata  rule 
axpraaaaa  limits  for  soma  soorcas  in 
terms  of  "Iba/toa**  rather  than  Iba/ 
MMSmr  and  raaidras  records  of 
spedfic  gravttv  of  the  fuel  rather  than 
the  heating  ▼alueef  the  fuel.) 

Rttpotum:  USBPA  accepts  these 
correctkma.  U8BPA  also  acknowledges 
that  the  partial  Hsthig  in  the  NFR  may 
have  been  confusing  and,  therefore, 
directs  the  reader  to  S2B  lAC  7-1-S.1  for 
a  complete  presentation  of  the 
appUcable  emlaalon  limits  and  other 
requirements  for  Lake  Co«inty. 

Comment  Maiblebead  Lime  stated 
that  the  propoaed  SIP  revisions 
concammg  hs  plant  are  not  approvable 
for  the  foUowtag  reasons:  (1)  The 
requirement  to  baild  five  new  taller 
stacks  is  anacceptable  due  to  the 
construction  and  additional  operating 
coats,  there  are  engineering  problems 
with  building  a  stack  in  the  waters  of 
Lake  Michigan,  and  die  propoaed  stack 
height  tncTMses  are  exceedingly 
rigorous  and  harsh  and  are  a  dispersion 
techniqae  contrary  to  section  123  of  the 
Act.  (2)  The  modeled  violations  occur  at 
locationa  (over  Lake  Michigan)  that  are 
not  repteaentativa  at  ambient  air.  (3) 
The  State's  modeling  contained  maior 
errors,  e^..  it  was  done  in  the  rural 
mode,  not  the  urban  mode,  the  wrong 
building  dimensions  were  used. 
receptors  were  modeled  with  an 
incorrect  elevation,  meteorological  data 
were  developed  from  inappropriate 
sites,  the  he^t  of  the  measurements 
was  not  representative  of  Marblehead 
Lime,  no  inodel  validation  was  done, 
and  the  modeling  overpredicts  Z4-hour 
average  concentrations  as  indicated  by 
the  annual  calibration. 

Marblehead  also  clainted  that  the 
State  regulation  was  improperly  adored 
bw  the  SUte.  Marblehead  further 
claimed  that  the  regulation  discussed  at 
the  public  hearing  was  "substantially 
different"  from  the  regulation 
preliminarily  adopted  by  the  Board,  and 
that  such  revision,  it  asserted,  is 
improper  without  prior  notice. 
Furthermore.  Marblehead  Lime  also 
slated  that  becauae  it  was  deprived  of 
meaningful  technical  support  data,  it 
was  therefore  also  deprived  of  its  legal 
opportunity  to  comment. 

Responge:  USEPA  has  examined  each 
concern  of  the  coounenter  and  has 
concluded  that  the  State  rule  for 
Marblehead  Lime  la  approvable  by 


U8EPA.  Bach  coocani  is  addrsssad 
below:  (1)  USEPA  finda  the  requinment 
to  build  a  taller  stack  to  be  acceptable 
under  sectioo  123  of  the  AoL  The 
required  stack  height  would  not  exceed 
the  Good  Engineering  Practice  formula 
height  aa  pc«scribed  under  40  CFR 
51.100(iXi)-  CommanU  related  to 
economic  or  technological  feasibility 
must  be  raised  at  the  state  level  beosuae 
USEPA  is  not  authorized  to  consider 
such  matters  in  its  review  of  SIPs  under 
Section  110(aM2).« 

(2)  USEPA  has  conaiatently 
maintained  that  air  over  Lake  Michigan 
is  ambient.  Ambient  air  is  that  portion  of 
the  atmosphere  external  to  buildings,  to 
which  the  general  public  has  access. 
Thus,  according  to  40  CFR  50.1(e). 
ambient  air  is  defined  in  terms  of  public 
access,  not  frequency  of  access,  length 
of  stay  or  other  factors.  The  only 
specified  exception  to  this  definition  is 
the  atmoaphere  over  land  owned  by  a 
source  and  to  which  access  is  precluded 
by  a  fence  or  other  physical  barriers. 
Thus  USEPA  concludes  thai  the  air  over 
Lake  Michigan  is  ambient  air. 
.  (3)  USEPA  does  not  find  that  the 
modeling  issues  raised  in  the  comments 
are  errors.  IDEM  properly  used  the 
urban  mode  of  ISC  for  the  Lake  County 
SO*  as  required  by  the  "Guideline  on  Air 
Quality  Models  (RevlKd),''  which 
states:  Tor  anal|rsis  of  whole  urban 
complexes,  the  entire  area  should  be 
modeled  as  an  urban  region  if  most  of 
the  sources  are  located  in  areas 
classified  as  urban." 

USEPA  finds  that  acceptable  input 
data  were  used  in  running  the  model. 
The  meteorological  data  base  was 
developed  using  the  most  recent 
complete,  representative  data  for  Lake 
County  sources.  The  primary  data  site 
consisted  of  measurements  from  the  91 
m  level  on  the  nearby  Hammond  Tower. 
The  91  m  height  is  representative  of  the 
emission-wei^ted  average  stack  height 
for  the  county.  Substitutions  for  missing 
values  were  made  using  data  from  other 
nearby  representative  sites.  The 
assumption  of  a  uniform  receptor  and 
stack  bese  elevatio.i  in  the  modeling. 
although  not  met  at  every  point,  is 
generally  consistent  with  the  flat  terrain 
throughout  the  study  area.  The  building 
dimensions  used  by  IDEM  were 
apparently  provided  by  Marblehead 
Lime  initially  and  no  data  such  as  plots 
plans  have  been  provided  to  refute  the 
accut'acy  of  these  dimensions. 

Concerning  model  vaUdation.  USEPA 
recognizes  that  air  quality 
measurements  can  be  useful  in 
assessing  the  accuracy  of  mathematical 


modela,  bat  waiatalns  that  it  is  not 
necessaiy  to  validata  all  models  at  all 
sites.  Modal  calibratkm  may  be 
appropriate  for  improving  tiic  accuracy 
of  estimated  conceatrations.  but  only  for 
annual  averags  concentrations.  Short- 
term  modal  calibratkMi  tends  to  be 
unreliaMe  due  to  uncertainties  in 
concurrent  source  aad  meteorological 
data.  The  results  of  an  annual 
calibration  cannot  be  uaed  to  infer  the 
accivacy  of  the  model  to  predict  short- 
term  concentrations;  that  determination 
can  only  be  made  using  short  term  data. 
Marblehead  submitted  no  monitoring 
data  to  refote  the  accuracy  of  the  State's 
modeling. 

Finally.  USEPA  accepts  the  State's 
determination  that  the  regulations  were 
properly  adopted.  In  a  letter  dated 
November  23, 1968.  IDEM  stated  that  the 
Lake  Couaty  rule  was  adopted  and 
promulgated  in  full  oooapUance  with  the 
Indiana  Code.  The  legality  and  form  of 
the  final  was  approved  by  the  Indiana 
Attorney  General.  IDEM  stated  that  the 
required  a-day  notioe  for  public  hearing 
was  met*  that  it  infomed  Marblehead 
Lime  concerning  its  intentioa  to 
recommend  rule  revisions  prior  to  and  at 
the  public  hearing  of  May  19S8,  that  it 
worked  with  Mari>lehead  Line  prior  to 
and  durif^  the  rulemaking  process  to 
explore  alternative  control  strategies, 
and  that  the  public  comment  period  was 
extended  until  |uly  1988  to  allow  the 
public  to  comment  on  the  rule  revisions. 
IDEM  has  stated  its  commitment  to 
work  with  Marblehead  Lime  and.  if 
necessary,  to  submit  a  SIP  revision  to 
USEPA  for  this  source. 

USEPA  has  determined  that  the 
State's  procedures  in  tf>is  case  were 
reasonable,  particularly  in  light  of  the 
deference  which  is  accorded  the  State  in 
interpreting  the  procedural  aspects  of  its 
air  pollution  laws,  so  long  as  the 
interpretatiaa  is  consistent  with  the 
Act.» 

Gibson  County 

Comment:  IDEM  agreed  with  USEPA's 
statement  in  the  NFR  that  any  future 
modeling,  including  modeling  performed 
pursuant  to  PSI's  compliance  plan,  must 
comply  with  the  U^PA  modeling 
guidelines  in  effect  at  that  time.  PSI, 
however,  obiected  to  this  position  for 
two  reasons:  First,  PSI  cited  a  state 
background  document  for  Gibson 
County  which  stated  that  the 
compliance  plan  may  be  equivalent  for 
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*  IDEM  alio  met  the  requiremenlt  of  40  CFR 
n.MS  that  30  dayt  notic*  t>e  given  pnor  to 
promulgation. 

*  8e«.  t«.  flbnUb  ftwmr  and  Lighl  Company  r. 
Cattk.  S80  FJd  S7S  (S*  Or.  isai). 
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each  set  of  altetnative  emisaion  limits. 
PSI  clained  that  for  equivalency,  the 
same  model  must  be  used  since  a  new 
model  may  produce  more  stringent 
alternative  emissfon  limits.  Sea)nd.  PSI 
asserted  that  if  a  model  is  currently   - 
sufficient  to  demonstrate  attainment 
then  it  shmrid  be  adequate  for  all  fntiuv 
regulatory  aaaljrais. 

Respoom:  USEPA  maintains  diat  die 
mod^ng  analysis  accepted  for  this 
rulemak^  action  will  not  necessarily 
be  accepted  for  any  future  tulcaaking 
actiooa.  hiciudiag  oonaideratioa  of 
revised  enissioa  Uaiitations  developed 
pursuant  to  PSTs  coai^iance  plan. 
These  must  be  supported  with  modeUng 
performed  in  accordance  with  USEPA 
modeling  guidelines  in  effect  at  that 
time.  The  modeling  requirements  may 
change  due  to  advances  in  the  science 
and  resulting  improvement  in  available 
techniques. 

Comment  PK  requested  that  UKPA 
note  in  its  ffawl  approval  that  the 
compliance  plm  will  automatically  be 
included  in  the  SIP,  upon  submittal  by 
IDEM.  widKiat  farther  notice. 

Reaponte:  Neither  tbm  State  rule,  nor 
the  USEPA  propoaed  rulemaking, 
provides  that  die  compliance  plan  shall 
automatically  be  incorporated  into  the 
SIP.  The  rule  specifically  states  diat  dM 
compliance  plan  shall  be  submitted  to 
USEPA  as  a  revision  to  die  Indiana  SIP. 
Before  this  revision  can  become  part  of 
die  SIP.  die  requiremenU  of  40  CFR  Part 
51,  Subpart  F  must  be  satisfied. 

Comment  In  the  NPR,  USEPA  stated 
that  Unit  5  at  the  Gibson  Station 
currently  has  a  federally  enfbrceaUe 
PSD  emission  bmit  PSI  claimed  that  this 
was  not  true  because  (1)  the  permit  fiy 
Unit  5  was  never  acted  apon  by  USEPA, 
(2)  Stateilaw  prohibtU  die  State  from 
issuing  permits  for  periods  longer  than  5 
years,  and  (3)  die  State  PSO 
constructioa  permit  was  superceded  by 
a  State  c^jerating  permit  on  August  20, 
1982. 

Response:  The  emission  limits  and 
related  items  in  the  federal  PSD  permit 
are  federaDy  enforceable.*  Actinig 
pursuant  to  EPA's  delegation  of  ^D 
authority  on  fuly  25, 1977,  Indiana  issued 
a  permit  on  March  17, 1977,  which,  for 
state  purposes,  authorized  the 
conatructien  of  Unit  5.  but  which,  for 
federal  purposes,  established  eaussion 
limits  and  related  terms  as  required  by 
die  PSD  ptoviaians  of  die  Act  The 
federal  VSD  permit  becanw  efleUive 
upon  its  issuance  by  the  state  and  was 
not  superceded  by  the  state's  operating 
permit  which  oontaina  the  saoie 
emission  Hrails  set  forth  in  the 


•  See  40  Cn  ai2lWHV)fat  rtie  MinitiMi  al 
"federally  etiforceal>le.*' 


construction  permit  The  previsions  of 
State  law  dted  by  PSI  do  not  prohSiit 
the  State  fiora  acting  as  USEPA's  agent 
in  issuing  permits  under  federal  PSD 
regulations. 

Comment  PSI  claimed  that  the 
compliance  methodology  contained  in 
326  lAC  7-1-3  does  not  b«:ome 
federatty  enforceable  in  a  given  county 
until  such  time  as  the  SIP  for  that  county 
is  approved. 

Response:  On  January  19, 1988. 
USEPA  approved  320  lAC  7-1-3  for  afl 
counties  (53  FR 1354).  Thus,  contrary  to 
the  comment  328  lAC  7-1-3  is  already 
included  in  the  Indiana  SIP  statewide, 
and  specifically  in  the  Gibson  County 
SIP. 

Comment  PSI  supported  approval  of 
the  State's  conqrfiance  schedule.  PSI 
claimed  diet  the  State's  documentation 
demonstrated  diat  the  schedule  is 
reasonably  expeditious. 

Response:  USEPA  stated  in  the  tifH 
that  Ae  primary  and  secondary  NAAQS 
compUance  dates  are  comstent  with 
the  legnirementa  of  section  110  ol  the 
Act  and  widi  40  CFR  Sl.im  USEPA 
received  no  adverse  comments  and 
maintains  diis  position. 

Comment  TDEtA  noted  that  on  July 
12, 1988.  it  had  submitted  die  State 
promulgated  rule  for  Gibson  County, 
which  became  effective  on  May  13, 1968. 

Dearborn  Cottnty 

Comment  GCCC  requested  a  30-day 
extension  of  the  comment  period. 
.  Alternatively  GCCC  requited  written 
assurance  that  the  Deartiom  County 
rulemaking  would  have  no  efiiect  en  the 
rulemaking  for  Hamilton  County,  OkAo, 
that  the  Dearborn  County  ruloaakiag 
would  not  make  any  determinations 
applicable  to  Hamilton  County,  and  that 
USEPA  has  made  no  decision 
concerning  whether  to  issue  a  SIP  call 
for  Hamilton  County.  If  this  written 
assurance  were  not  given,  then  GCCC 
would  object  to  denial  of  ita  request  for  ^ 
extension  for  several  reasons.  GCCC 
withdrew  its  request  for  extension  i^wn 
receiving  a  written  assurance  that  for 
thixeasons  set  out  bdow,  this 
rulemaking  concerns  the  Dearborn 
County  SIP,  and  does  not  bind  USEPA  to 
require  a  SIP  revision  for  Hamilton 

County,  Ohio. 

Response:  USEPA  is  currendy  under 
court  order  to  take  final  rulanaking 
action  on  the  Dearborn  County  SOt  plan 
by  December  sa  1968  (Sierra  Club  v. 
Thomas.  S.D.  Ind.  NA 194-C  (October 
28, 1987)).  The  comment  period  expired 
on  October  6. 1968.  Extending  the 
comment  period  by  an  additional  30 
days  would  have  jeopardized  the  ability 
of  USEPA  to  meet  die  terms  of  die  court 
order.  Becauae  USEPA  has  satisfied  die 


requirements  of  the  Administrative 
Procedure  Act  5  U.S£.  552  ef  ae?.. 
USEPA  believes  that  the  30-day  public 
comment  period  allowed  the  public  the 
opportimity  to  participate  and  oonment 
meaningfully  on  thia  action. 

Comment  CGAE  expressed  concern 
over  USEPA's  inaction  on  the  Ohio 
Environmental  Protection  Agency's 
(OEPA)  November  1987  SIP  revision 
submittal  for  the  Cincinnati  Gas  and 
Electric's  Mianu  Fort  plant  CGftE 
asserted  that  this  revision  is  approvable 
(based  on  the  previously  approved  SS^ 
modeling  and  the  need  to  diaconnt  only 
the  amount  of  exceaa  stack  height 
credit),  and  that  USEPA's  niaction  on 
the  Miami  Fort  revision  and  action  on 
the  subsequent  Dearborn  County 
submittal  should  not  affoct  the 
acceptalnfity  of  the  Miami  Fort  revision. 
CGftE  urged  USEPA  to  approve  die  SIP 
revision  for  Miami  Fort  or  to  state 
expliddy  that  Dearborn  County  final 
action  does  not  establish  any  finding  or 
conclusion  appbcaUe  to  Hamihan 
County. 

Response:  Comments  on  SIP 
submittals  by  the  Stete  of  OUo  are  not 
relevant  to  this  rulemaking  or  a  9P  for 
Indiana.  USEPA  will  reapaad  to  these 
comments  when  and  if  they  are 
submitted  in  the  context  of  a  rulemaking 
on  the  Ohio  SIP.* 

Comment  OEPA  steted  diat  die 
Dearborn  County  rulemaking  should  not 
affect  die  Hamilton  County.  OUo  SIP. 
OEPA  and  die  GCCC  noted  diat  dicy 
were  proceeding  on  a  program  to  review 
the  Hamilton  County  SIP  and  any  action 
on  Hamilton  County  should  await 
completion  of  this  study.  The 
commenters  steted  that  if  Indiana 
believes  that  (^o  sources  are 
interfering  with  attainment  and 
maintenance  of  the  NAAQS  in  Indiana, 
dien  Indiana  has  the  option  of 
petitioning  under  section  128  oi  the 
Qean  Air  Act  this  rulemaking  is  not  the 
proper  means  of  aUocating  emissions 
among  nei^boring  stetes. 

Response:  USEPA's  approval  for 
Dearborn  County's  revised  SIP  is  baaed 
on  its  acceptance  of  IDEM's  air  quality 
modeling  allowing  that  the  emiastoas 
fiom  Dearborn  County  sources  under 


efa 


*  OEPA't  Noveatm  19S7  iMhiiWl  i 
profMMed  rule  devdoped  pwauaal  I*  dw 
requiremenU  of  USEPA's  foly  S.  ISBB.  Stack  H^l 
Rule  leletins  lo  Afiem  ravt.  AMiovip  O^PA 
requeeted  USBWA  le  peralal  ptnraw  ' 

revision.  USVAiaCoiBad  OEPA  as  I     

1987.  tbatUw  reviaiM  wm  inoMiitola  USEPA  < 
not  intend  lo  initiaie  rtdanakias  on  MJamiPoH  antU 
the  State  has  canpteled  Ma  saboMat.  USPA  Is 
proMeding  wiiicalaaMUHt  a*  Daaihan  CoaMjr 
andwiHa*heaawitiHh>HswiHtwCaua»SB>faia 
separate  action. 


BEST  COPY  AVAILABLE 
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Um  rtviMd  nil*  would  not  cause 
violalioiM  of  tb*  NAAQS  in  Indiana  or 
alsawbarr.  and  alaa  that  any 
nonattalnment  of  the  80k  NAAQS  in 
Dearborn  County,  following 
implementation  of  this  reviaed  rule, 
would  be  attributable  to  emisaions  from 
Hamiltoo  County.  However,  these 
factual  judgments  which  are  made  for 
the  puipoee  of  taking  final  action  on  this 
Indiana  SIP  rsvisioa  do  not  bind  the 
Agency  to  require  a  SIP  revision  for 
Hassihoa  County  nor  do  they  govern  .the 
Agency's  review  of  any  such  SIP 
revision  for  that  Ohio  County. 

In  this  rulemaking  USEPA  is  not 
allocating  SOk  emissions  between  Ohio 
and  Indiana.  This  rulemaking  only 
concams  Indiana's  obligation  to  reduce 
Dearborn  County  sources'  emission  as 
neoeaaary  both  to  attain  the  NAAQS  in 
Indiana  and  to  avoid  contributing  to 
NAAQS  vIoUtloas  elsewhere.  USEPA 
has  not  received  a  section  120  petition 
relevant  to  this  proceeding  and  thus 
does  not  respond  to  the  commenter's 
suggestion  that  such  a  petition  would  be 
an  appropriate  means  to  allocate  Sd 
emisaions  between  Ohio  and  Indiana. 

Comment  CCCC  claimed  that  the 
Dearborn  County  modeling  does  not 
fustify  reopening  the  Hamilton  County 
SIP.  CCCC  and  OEPA  claimed  that 
current  Hamilton  County  SIP  limits  are 
adequate  because:  (1)  There  have  been 
no  monitored  violations  in  Hamilton 
County.  (2)  the  limits  were  developed 
consistent  with  the  Modeling  Guidelines 
in  effect  at  the  time  and  approved  by 
USEPA.  (3)  the  CRSTER  modeling  used 
was  upheld  by  the  U.S.  Court  of  Appeals 
for  the  Sixth  Grcuit,  (4)  CRSTER  has 
been  shown  to  be  conservative  for 
nceptors  near  stack  top.  which  is  the 
case  in  western  Hamilton  County,  and 
(5)  CRSTER  has  been  validated,  while 
IDENfs  modeling  techniques  have  not 
been. 

Additional  problems  raised  by  the 
CCCC  with  regard  to  IDEKfe  modeling 
include:  (0)  The  screening  complex 
terrain  model  results  are  too  crude  for 
regulatory  purposes  because  the  model 
is  deliberately  designed  to  overestimate 
concentrations,  (7)  ISC  with  downwash 
was  not  developed  and  has  not  been 
validated  for  circumstances  similar  to 
those  in  Hamilton  County  (i.e..  the 
model  should  be  restricted  to  Oat  terrain 
and  neutral/slightly  unstable 
conditional,  and  (8)  a  model  compariaon 
study  performed  by  OEPA  shows  that 
the  concentrations  predicted  by  ISC 
with  downwash  are  more  than  double 
the  coocentrations  predicted  by 
CRSTER  or  ISC  without  downwash. 
GCOC  also  requested  USEPA  to  include 
bi  the  record  of  this  rulemaking  a  copy 


of  the  ISC  User's  Manual  and  a 
deacrlption  of  the  physical  aituationa 
under  which  the  downwash  algorithm 
was  developed  and  validated. 

RetpoitM*:  These  comments  address 
the  validity  of  IDEM's  modriing  if  used 
for  the  purpose  of  determining  the 
adequacy  of  the  Hamilton  County.  CMiio 
SIP.  The  oommenta  fail  to  address  the 
onty  subfect  of  this  proceeding,  namely, 
whether  the  SIP  revision  submittal  for 
Dearborn  County,  Indiana,  satisfies  the 
requirements  of  the  Act  In  this  notice 
USEPA  will  respond  to  these  comments 
only  to  the  very  limited  extent  that  they 
may  be  interpreted  to  concern  the 
appropriateness  of  USEPA's  approval  of 
the  Dearborn  County  SIP  reviaion. 

USEPA  accepts  IDEM's  modeling  for 
the  purpoee  of  supporting  the  Dearoora 
County  SIP.  According  to  the  Modeling 
Guidelines,  the  model  that  most 
accurately  estimates  concentrations  in 
the  area  of  interest  ahould  be  used.  By 
recommending  the  use  of  certain  air 
quality  models,  the  Guidelines  create  a 
presumption  of  reliability  and  accuracy. 
For  sotirces  located  in  complex  terrain, 
and  for  complicated  aources  with 
special  problema.  such  as  building 
downwash,  and  sudi  as  those  in 
Dearborn  County,  the  guideline* 
recommend  the  use  of  VALLEY  (or 
Complex  run  in  the  VALLEY  mode]  or 
the  Industrial  Source  Complex  (ISC) 
model.  CRSTER  is  not  appropriate  here 
because  it  does  address  complex  terrain 
or  building  d^i^wash:  the  cases  cited 
by  the  commenter  do  not  indicate  that 
USEPA  should  use  CRSTER  here.  IDEM 
has  used  the  Guideline  model  in  this 
situation.  Thus.  USEPA  believes  that 
IDEM's  modeling  is  both  consistent  with 
the  Guidelines  and  provides  reliable 
concentration  estimates. 

Comment-  The  GCCC  urged  USEPA  to 
develop  a  more  reasonable  technical 
basis  for  approving  the  Dearborn 
County  SIP.  Alternatively,  the 
commenter  urged  USEPA  to  either  delay 
final  rulemaking  on  Dearborn  County 
until  completion  of  the  Hamilton  County 
study  or  state  in  the  final  notice  that  the 

Indiana  modeling  does  not 

apply,  establish  facts,  or  create 
presumptions  or  conclusions  as  to  any 
Clean  Air  Act  requirements  beyond  the 
Indiana  border." 

Response:  IDEM's  modeling  analysis 
is  consistent  writh  USEPA's  Modeling 
Guidelines.  This  model  has  been 
demonstrated  to  provide  reliable 
concentration  estimates  in 
circumstances  such  as  those  relevant  to 
this  proceeding.  No  actual  data  refuting 
the  accuracy  of  these  models  have  been 
provided  by  the  commenters.  Thus. 
USEPA  accepto  IDEM's  modeling  for 


Dearborn  County.  Any  detenninations 
concerning  the  applicability  of  IDEM's 
modeling  "beyond  the  Indiana  border" 
will  be  made  on  a  casa-by-c^se  basis. 
Such  matters  are  beyond  the  scope  of 
ttiis  rulemaking  action.  ■ 

CommentM:  IDEM  asserted  that 
USEPA  is  obligated  to  issue  s  notice  of 
SIP  deficiency  to  Ohio  on  the  basis  of 
IDEM's  modeling.  IDEM  stated  that  Ohio 
should  be  required  to  submit  a  revised 
SIP  within  one  year  and  to  follow 
current  modeling  guidelines.  IDEM  cited 
iU  history  of  having  to  deal  with  SIP 
calla.  Section  12e  petitions.  SIP 
revisions,  (wtential  enforcement  actions, 
lawsuits,  and  revocation  of  its  SOi 
enforcement  policy.  IDEM  questioned 
USEPA's  willingness  to  implement  the 
Act  in  caaes  where  Indiana's  air  quality 
is  )eopardlzed  by  another  State. 

Response:  USEPA  wishes  to 
emphasize  that  its  rulemaking  on 
Dearborn  County  is  not  dependent  on 
the  issuance  of  a  SIP  call  for  Hamilton 
County;  the  two  actions  are  separate. 
Approval  of  the  Deart>om  County  plan 
is  based  only  on  USEPA's  determination 
that  this  part  of  the  Indiana  SIP  is 
consistent  with  the  requirements  of 
section  110  of  Act.  Action  on  the 
Hamilton  County  SIP  will  occtir  through 
USEPA's  implementation  of  the  Act 
there. 

Comment  The  GCCC  argued  that 
USEPA's  rulemaking  may  be  a  "mafor" 
action  under  Executive  Order  No.  12291 
because  it  appears  to  affect  more  than 
Dearborn  County.  If,  however.  USEPA 
explicitly  disclaims  any  effect  on 
Hamilton  County,  then  the  commenter 
would  be  «villing  to  accept  the  finding 
that  this  is  not  a  major  action. 

Response:  This  rulemaking  applies 
only  to  Dearborn.  Gibson.  Lake,  and 
Porter  Counties  and  is  not  a  major 
action,  because  it  merely  approves,  for 
Federal  purposes,  Indiana  State  rules. 
USEPA  will  make  a  determination  as  to 
whether  a  SIP  for  Hamilton  County  is  a 
"major  action"  under  Executive  Order 
12291  at  the  time  it  rulemaks  on  a  plan 
for  that  county. 

Comment:  IDEM  and  Seagram  noted  a 
few  errors  in  the  September  6. 1988 
Federal  Register  notice  and  offered 
corrections  (i.e.,  Hnal  compliance  date 
for  Dearborn  County  sources  is  the 
effective  date  of  the  rule  for  all  sources, 
except  Tanners  Creek  Unit  4.  for  which 
it  is  August  1, 1991:  name  of  company  Is 
"Joseph  E.  Seagram  ft  Sons.  Inc.":  the 
word  "burning"  is  misspelled). 

Response:  USEPA  accepts  these 
correctiona. 
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Porter  County 

Comment  IDEM  noted  that  derical 
errors  identified  by  USEPA  in  the  NPR 
have  been  corrected. 

Response:  tgSEPA  acknowledges  this. 

Comment  IDEM  stated  that  ne 
emission  limitations  m  326  lAC  7-1-21 
were  shown  to  protect  the  3-boar 
NAAQS  based  on  both  orban  and  rural 
modeling.        

Response:  UKPA's  proposed 
approval  of  Porter  Coonty  plan  was 
based  on  the  State's  rural  raodeting 
analyaia.  Ahboogh  USEPA  is  aware  that 
IDEM  alao  performed  urban  modeling 
here.  USEPA  believes  that  the  rural 
modeling  has  been  shown  to  be 
consistent  with  USEPA  modeling 
guidelines  and.  thus,  has  chosen  to  rely 
on  it  in  this  rulemaking. 

MisceUaneom:  Recodification  of 
Indiana  Ruiee 

In  addition  to  taking  final  action  to 
approve  the  SIP  submittals  for 
Dearborn.  Gibson.  Lake  and  Porter 
Counties,  USEPA  today  is  amending  40 
CFR  Part  52  to  reflect  the  State  of 
Indiana's  recodification  of  various  rules 
that  USEPA  previously  approved: 
specifically.  328  lAC  7-1-1  through  7-1- 
7;  and  the  county-specific  rules  for 
Jefferson.  LaPorte.  Marion.  Sullivan. 
Warrick,  and  Wayne  Counties.  In  prior 
Federal  Ragistar  notices.  U^PA 
approved  these  rules,  which  had  been 
submitted  as  part  of  325  lAC.  The  Statt^ 
of  Indiana  subsequently  recodified)  those 
rules  as  part  of  328  lAC  No  substttitive 
changes  have  been  made  in  these  rules 
following  USEPA's  approvals." 

Conclusion 

USEPA  is  approving  Indiana's 
emission  limits,  odier  requirements,  and 
overall  plans  for  Dearborn.  Gibson. 
Lake,  and  Porter  Counties,  because  they 
meet  the  reqmrements  of  section  110 
(and  for  Lake,  Part  D)  of  the  Act.  The 
Office  of  Management  and  Budget  has 
exempted  these  rules  fh)m  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Ai;t.  petitions  for  judicial  review  of 
thi^  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  h^  March  20, 1989. 
This  action  may  not  be  dialleiqjed  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 


'*  In  USRPA's  proposed  spprovat  of  all  of 
Indiana't  SO>  nric*.  tile  poMiMify  sf  a 
recodiricatian  was  rcfeiMMjad.  USB>A  Mated  tiwt 
all  rulM  wouM  be  codiricd  widar  TMle  32S.  immd 
of  Title  3Z5.  when  and  i(  tbcy  were  subantted  ai 
kuch.  In  keeping  witii  this  statmenL  USEPA  ia 
apprm  iHf  IwHaM'k  recodiflcMian  or  in  90t  rates 
lu«lay 


List  of  Subjects  in  40  CFR  Part » 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Sulfur  oxides. 

D^lad/tkccBidier  aa  ISSa 
iKfcMaa^ 

Acting  Administrator. 

title  40  of  the  Code  of  Federal 
Regulation*.  Chapter  L  I^rt  52.  is 
amended  as  follows: 

PART  52-APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS.  INDIANA 

1.  The  authority  dtation  for  Part  52 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C  7401-7642. 

§5Z770    [AmanOad] 

2.  Section  52.770  is  amended  by 
adding  new  paragraph  (c)(72)  to  read  as 
follows: 

(c)  •  •  • 

(72)  on  November  16, 1968,  Indiana 
submitted  KsSOi  plan  for  Dearborn 
County:  on  July  12, 1988,  it  submitted  its 
Sft  plan  for  Gibson  County;  on 
November  16, 1988,  and  December  6, 
1988,  it  submitted  its  SOk  plan  for  Lake 
County,  and  on  November  16, 1988,  and 
December  8, 1988,  it  submitted  its  SO> 
plan  for  Porter  Comity.  These  plans 
Consist  of  the  provisians  and 
requirements-in  326  lAC  7-1  approved  or 
reinstated  for  these  counties  at 
Pai^graph  (c)(e6),  any  SO*  emfssion 
limits  in  328  lAC  7-1-2  apfritcable  m 
these  counties  (as  incorporated  by 
reference  at  paragraph  (c)(66)(i)(C)  of 
this  section,  and  die  site-spedfic  SO^ 
emission  liniita  and  other  requircncBts 
in  326  lAC  7-1-20  (Dearborn  County). 
326  lAC  7-1-ai  (Lake  County).  326  lAC 
7-1-19  (Gibson  County),  and  326  lAC  7- 
1-21  (Porter  County). 

(i)  Incorporation  by  Reference.' 

(A)  326  lAC  7-l-2a  Dearborn  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  in  the  August  1, 1988.  Indiana 
Register  (IR)  at  11 IR  3784. 

(B)  328  lAC  7-1-19.  Gibson  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  on  June  1. 1988.  at  11  IR  3019. 

(C)  326  lAC  7-1-8.1.  Lake  County 
Sulfur  Dioxide  Emission  Limitationsv  as 
published  on  November  1. 1988,  at  12  IR 
262,  and  corrected  on  December  1, 1968, 
at  12  m  597. 

(D)  328  lAC  7-1-21.  Porter  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  on  November  1. 1988.  at  12  IR 
259,  and  corrected  on  December  1. 1988, 
at  12  IR  387. 

(E)  326  lAC  7-1-1.  Apphcabiltty,  as 
published  on  December  1. 1986.  at  12  IR 
552. 


3.  Section  52.770  is  amended  by 
revising  the  introductory  text  of 
para^airfi  (c)(7l).  (c)(71)fi)(C).  and 
removing  paragraph  (c)(7l)i[ni[D),  to  read 
asfbllowr 

(c)  *  *  • 

(71)  On  March  23. 1986,  bidiana 
submitted  its  SOi  plan  for  Morgan 
County;  on  July  IZ 1968.  it  siriiinitted  its 
SOx  plan  for  Floyd  County,  and  on 
November  16, 198S.  it  submitted  its  SOi 
plan  for  Warrick  County.  On  December 
6, 1988,  it  submitted  it*  Warrick  County 
rule  as  published  in  the  Indiana 
Register.  These  plans  consist  (tf  the 
provisions  and  requirements  in  326  LAC 
7-1  approved  or  reinstated  for  these 
counties  at  Paragraph  (c)(66).  any  SOi 
emission  Limits  in  326  LAC  7-1-2 
applicable  in  these  counties  (as 
incorporated  by  reference  at  paragraph 
(c)(66)(ij(q  of  this  section),  and  the  site- 
specific  SOz  emission  limits  and  other 
requirements  in  326  lAC  7-1-16  (Floyd 
County),  326  lAC  7-1-18  P^4oigan 
County),  and  326  lAC  7-1-17  (Warrick 
County). 

(i)  Incorporation  by  Reference 

(A)  *  •  • 

(B) 

(C)  326  lAC  7-1-17.  Warrick  County 
Sulfur  Dioxide  Eorission  LiuritationB.  aa 
published  on  December  1. 1966.  at  12  S 
553. 
***** 

4.  In  §  52.770,  the  introductory  text  of 
parap^h  {cK66)  is  amended  by  adding 
the  following  sentence  to  the  end  of  the 
existing  paragraph:  'Indiana  recodified 
325  lAC  7-1-1  through  7-1-7  to  326  lAC 
7-1-1  through  7-1-7  and  submitted  the 
recodified  rales  on  November  16. 1968.'* 

5.  Section  52.770  is  amended  by 
revising  paragraph  (c)(08)(i)(A)  and 
removing  paragraph  (c)(66)(i)(B).  to  read 
as  follows: 

(c) 

(66)  *  *  • 

(i)  Incorporation  by  Reference 

(A)  326  L\C  7-1-1  through  328  7-1-7, 

Sulfur  Dioxide  Emission  Limitations,  as 

published  in  the  April  1, 1968,  Indiana 

Register  (IR)  at  11  IR  2511. 

***** 

&  Section  52.770  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(67):  revising  para^sphs 
(c)(87)(i)  (A).  (B).  (C).  (D)  and  (G):  and 
removing  paragraph  (c)(67)(i)(H).  to  read 
as  follows:  : 

(c)  *  *  *  ? 

(67)  On  February  3. 1986,  Imttana 
submitted  its  SOi  plan  for  Jefferson. 
LaPorte.  Marion.  SuUivaiu  and  Wayne 
Counties;  on  March  23, 1968.  it 
submitted  its  SOz  plan  km  Vermilhon 
County:  and  on  August  1. 1968.  it 
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submitted  its  80k  plan  for  Vigo  County. 
On  Novsrabar  IS.  1986.  Indiana 
•ubmittsd  tbs  same  rules  in  its  plans  for 
lefferson.  LsIH>rt«.  Marion.  Sullivan,  and 
Wayne  CountlM.  as  rscodiflsd  into  Title 
326  of  the  Indiana  Administrative  Code. 
These  plans  consist  of  the  provisions 
snd  requirements  in  328  lAC  7-1 
spproved  or  reinstated  for  these 
counties  at  paragraph  (c)(8e),  any  SOk 
emission  limiU  in  328  lAC  7-1-2 
applicable  in  these  counties  (as 
incorporated  by  reference  at 
(c)(e8MiMC)l.  and  the  site-spedflc  SOi 
emission  limits  snd  other  requirements 
in  326  lAC  7-1-13  (Jefferson  County). 
328  lAC  7-1-12  (LaPOrte  County).  328 
lAC  7-1-e  (Marion  County).  328  lAC  7- 
1-14  (Sullivan  County).  328  lAC  7-1-15 
(Vermillion  County).  328  lAC  7-1-iai 
(Vigo  County),  and  326  lAC  7-1-11 
(Wayne  County). 

(i)  Incorporation  by  Reference 

(A)  326  lAC  7-1-13.  Jetferson  County 
Sulfur  Dioxide  Emission  Limitations,  ss 
published  in  the  April  1. 1968,  Indiana 
ttagjBter  (IR)  at  11 IR  2S2& 

(B)  328  lAC  7-1-12.  LaPorte  County 
Sulfur  Dioxide  Emission  Limitations,  ss 
published  on  April  1. 1968.  at  11  IR  2528. 

(C)  326  LAC  7-1-0.  Marion  County 
Sulfur  Dioxide  Emission  Limitations,  as 
published  on  April  1. 1968.  at  11  IR  2518. 

(D)  326  lAC  7-1-14.  Sullivan  County 
Sulfur  Dkudda  Emission  Limitations,  as 
published  on  April  1. 1988.  at  11  IR  2528. 

w  •  •       , 

(F)  •  •  •  ' 

(G)  326  lAC  7-1-11.  Wayne  County 

Sulfur  Dioxide  Emission  Limitations,  as 
published  on  April  1. 1988.  st  11  IR  2525. 
•        •        •        •        • 

7.  Section  52.773  is  amended  by 
removing  and  reserving  paragraph  (b) 
and  revising  paragraph  (h).  to  read  as 
follows:  I 

ISS.779 
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(h)  The  Administrator  finds  that  the 
SOk  strstegies  for  Lake.  LaPorte.  Marion. 
Vigo,  and  Wayne  Counties  satisfy  all 
requirements  of  Part  D,  Title  1  of  the 
Clean  Air  Act  as  amended  in  1977.  See 
1 52.770  (cM«7)  and  (cM72). 


|lt.7M   law I 

8.  Section  52.796  is  amended  by 
removing  and  reserving  paragraph  (e). 
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:  Environmental  Protection 
Agency  (EPA). 

:  Final  rule. 


;  EPA  is  amending  regulations 
at  40  CFR  Part  88.  Subparts  E  G  snd  K. 
These  regulstions  govern  the  Federal 
test  procedure  (FTP)  for  new  gasoline- 
fueled  snd  dieeel-fueled  light-duty 
vehicles  (LDVs)  snd  light-duty  trucl(t 
(LOTs).  snd  the  Selective  Enforcement 
Auditing  (SEA)  of  new  LDVs,  LOTs  and 
heavy-dutv  engines  (HDBs).  The  main 
purpoee  of  these  amendments  is  to 
delete  from  Subpart  K  the  requirement 
that  manufacturers  report  LDT  and  HDE 
internal  qualify  assurance  emission  test 
data.  It  is  expected  that  the  daU  will 
still  be  submitted  voluntarily  to  EPA. 
Another  purpose  is  to  ensure  a  common 
basis  for  diesel  hydrocarbon 
measurements  during  the  FTP  for  LDVs 
snd  LDTs  as  spedfled  in  Subpart  E  In 
addition,  these  smendments  are 
intended  to  clarify  specific  sspects  of 
the  existing  regulatioos  and  to  improve 
the  efficiency  of  the  LDV.  LDT  and  HDE 
SEA  program. 

Each  amendment  and  the  reason  for 
its  implementation  are  described  in  the 
accompanying  chart  The  more 
significant  amendments  are  described  in 
detail  in  the  ausUBMBIfTailV 


iTlON  section. 

wrmiCiWM  OATi:  This  final  rule  is 
effective  February  21, 1989. 


:  Copies  of  msterials 
relevant  to  this  rulemaking  proceeding 
are  contained  in  Public  Docket  EN-86- 
17  at  the  Central  Docket  Section  of  the 
U.S.  Environmental  Protection  Agency. 
Room  4,  South  Conference  Center  (LK- 
131).  Waterside  Mali  401  M  Street  SW.. 
Washington.  DC  2048a  and  are 
available  for  public  inspection  between 
8:00  8.m.  snd  3:00  p  jn.,  Monday  through 
Friday.  As  provided  in  48  CFR  Part  2.  a 
reasonable  fee  may  be  charged  for 
copying  services. 


Mr.  Stephen  Sinkes.  Manufacturers 
Operations  Division  (EN-040-F). 
Environmental  Protection  Agency,  401 M 
Street  SW..  Waahii^ton.  DC  20480. 
Phone  (202)  382^104. 


LBackground 

A  notice  of  propoeed  rulemaking 
(NPRM)  was  published  on  September  3, 
1987.  The  public  comment  period  closed 
on  December  22. 1967.  Three 
manufacturers  and  the  Engine 
Manufacturers  Association  submitted 
comments.  The  significant  comments 
have  been  summarized  and  responded 
to  in  a  document  called  "Summary  and 
Analysis  of  Comments"  that  is  available 
in  the  Public  Docket  (see  ADDRESSES 
above).  The  final  rule  incorporates  the 
"Summary  and  Analysis  of  Comments" 
in  establishing  the  new  regulations. 

n.  Most  Significant  Amendments 

The  following  is  a  description  of  the  ^ 
more  significant  amendments  and  an 
abbreviated  discussion  of  the  respective 
comments.  The  amendments  include 
paragraph  citations  adjacent  to  each  of 
the  headings.  These  citations  refer  to  the 
amendment  discussed  under  that 
heading. 

A.  Manufacturer't  Test  Data  (§96.10l»- 
84(c)) 

EPA's  SEA  regulations,  at  40  CFR  Part 
86,  Subpart  K.  mandate  the  submission 
of  manufacturers'  internal  quality  audit 
data  from  their  emission  testing 
programs  on  1964  and  later  model  year 
production  LDTs  and  HDEs.  In  addition. 
40  CFR  66.1006-84(c)  requires  that  the 
submissions  be  in  a  standard  format  on 
an  Automatic  Data  Processing  (ADP) 
storage  device,  if  available. 

Manufacturers'  internal  qualify  audit 
data  provides  EPA  with  some  additional 
assurance  that  manufacturers  sre 
producing  engines  and  vehicles  in 
compliance  with  applicable  emission 
regulations.  Prior  to  the  promulgation  in 
1980  of  I  86.1006-84(c).  some 
manufactiuers  conducting  internal 
qualify  audits  had  been  submitting  their 
data  voluntarily  to  EPA.  However,  since 
the  promulgation  of  f  86.1005-84(c). 
manufacturers  have  been  required  to 
submit  their  data. 

By  this  action  today,  the  requirement 
in  Subpart  K  of  40  CFR  Part  86  that  this 
internal  qualify  audit  data  be  submitted 
is  being  deleted.  While  the  submission 
of  emissions  test  data  is  useful  in 
evaluating  the  emission  compliance  of 
production  engines  and  vehicles.  EPA 
does  not  believe  that  the  current  SEA 
program  would  be  significantly  impaired 
by  deleting  the  requirement  that 
manufacturers  submit  their  emissions 
test  data.  This  is  because  EPA  believes 
that  manufactiuers  will  still  continue  to 
submit  the  data  voluntarily.  This  is  the 
case  with  the  submission  of  LDV  qualify 
audit  test  data  which  is  not  presently 
required  to  ba  submittad.  Moreover. 


EPA  may  still  exercise  its  authorify 
under  section  206  of  the  Clean  Air  Act  to 
require  the  submission  of  emissioiu  data 
in  appropriate  circumstances  should  a 
manufacturer  not  submit  the  data 
voluntarily.  Additionally,  no  comments 
were  submitted  regarding  this 
amendment  Therefore,  in  the  final  rule 
the  previous  requirement  for  the 
submission  of  manufacturers'  internal 
qualify  audit  data  is  deleted. 

B.  Heated  Flame-Ionization  Detector 
Procedures  (§§  86.111-82  and  86.121-82) 

'    Regulations  at  40  CFR  Part  86,  Subpart 
B,  set  forth  the  procedures  required  to 
be  followed  in  setting  up  an  exhaust  gas 
analytical  system  for  testing  exhaust 
hydrocarbon  (HC)  emissions  from  LDVs 
and  LDTs.  The  current  regulations 
require  the  use  of  a  Heated  Flame- 
Ionization  Detector  (HFID)  in  testing  for 
HC  emissions  from  diesel-fueled  LDVs 
and  LDTs.  while  allowing  the  use  of  a 
non-heated  Flame-Ionization  Detector 
(FID)  for  testing  gasoline-fueled  LDVs 
and  LDTs.  In  the  NPRM.  EPA  proposed 
to  expressly  extend  the  procedures  used 
to  optimize  and  calibrate  the  FID  to  the 
HFID.  Current  optimization  and 
calibration  requirements  specify  only 
the  FID. 

Specifically,  the  Agency  proposed 
revised  hydrocarbon  analyzer 
calibration  procediues  to  clarify  the 
Agency's  intent  with  respect  to  HFID 
settings  and  to  ensure  a  common  basis 
for  diesel  and  gasoline  hydrocarbon 
measurements.  The  Agency  has  become 
aware  that  some  confusion  exists  in  the 
automobile  industry  concerning  the 
allowable  HFID  procedures.  EPA 
proposed  that  the  HFID  be  optimized 
and  calibrated  following  the  procedure 
specified  in  the  NPRM  unless  an 
alternative  method  is  approved  by  the 
Agency. 

In  addition,  certain  language 
incorporating  standard  industry 
practices  was  proposed  to  clarify  the 
o^icial  HFID  calibration  procedure  by 
including  an  additional  description  of 
the  "overflow"  zero  and  span  system. 

General  Motors  Corporation  (GM) 
commented  that  the  proposed 
amendment  would  cause  a  drastic 
change  in  HC  analyzer  calibration 
procedures,  possibly  aH^ecting  the  basis 
for  hydrocaroon  standards  and  fuel 
economy  measiuements.  GM  noted  that 
the  proposed  optimization  procedure 
does  not  produce  the  desired  response 
using  a  Beckman  Model  400  analyzer 
using  H2/N2  fuel,  and  is  impossible  to 
comply  with  using  a  Horiba  FIA-23A 
analyzer.  GM  believes  that  the  best 
method  of  optimizing  FID  and  HFID 
response  is  the  FID  optimization 
techniques  described  in  the  Sodefy  of 


Automotive  Engineers  (SAE)  paper 
770141.  EPA  agrees  with  GM's  comment 
that  the  proposed  optimization 
procedure  may  not  produce  the  desired 
response  curve,  or  may  not  be  possible 
to  conq)ly  with  using  certain  analyzers. 
Consequently,  the  proposed  procedure 
has  been  revised  somewhat  in  the  final 
rule  to  reflect  a  more  universal 
approach,  as  suggested  by  GM. 

^>ecifically.  since  the  Beckman  400 
FID  is  commonly  used  by  the  automobUe 
industry,  as  weU  as  by  EPA.  and  the 
recommendations  of  SAE  paper  770141 
are  commonly  used  to  optimize  those 
FIDs.  EPA  has  incorporated  in  the  final 
rule  the  recommendations  of  SAE  paper 
770141  to  optimize  these  Bedanan  400 
FIDs. 

Because  the  recommendations  of  SAE 
paper  770141  are  based  on  testing  using 
FIDs.  however,  EPA  caimot  conclude 
that  the  recommendations  of  SAE  paper 
770141  are  applicable  to  HFIDs,  as  GM 
suggests.  Therefore,  EPA  did  not 
incorporate  these  recommendations  in 
the  final  rule  for  HFIDs.  However,  the 
recommendations  of  SAE  paper  770141 
may  be  approved  as  an  alternate 
procedure,  as  permitted  by  the  final  rule, 
for  HFIDs,  if  a  manufacturer 
demonstrates  with  experimental  data 
that  those  recommendations  are 
applicable  to  HFIDs.  In  addition,  this  is 
consistent  with  the  .Agency's 
interpretation  of  the  hydrocarbon 
analyzer  calibration  procedures  listed  in 
Subpart  N  of  40  CFR  Part  86  for  testing 
HDEs. 

In  condusion,  in  the  final  rule,  EPA 
has  specified  the  following  options  as 
procedures  for  optimizing  FIDs  and 
HFIDs: 

(1)  For  all  FIDs  and  HFIDs.  the 
procedures  specified  by  the  applicable 
FID  or  HFID  manufacturer  or 

(2)  For  Beckman  400  F1D»  only,  the 
recommendations  of  SAE  paper  770141; 
or 

(3)  For  HFIDs  only,  the  peaking 
procedure  as  specified  in  the  proposed 
rule;  or 

(4)  For  any  FID  or  HFID.  an  alternate 
procedure  if  approved  in  advance  by  the 
Administrator. 

Regarding  the  additional  descriptimi 
of  the  "overflow"  zero  and  span  system 
for  HFIDs.  GM  commented  that  the 
specified  overflow  gas  flow  rate  of  190 
to  210  percent  is  too  high  and  would 
cause  problems  related  to  the  CVS 
propane  injection  verification  check  and 
in  maintaining  sample  probe  and  line 
temperature  specifications;  as  well  as 
result  in  waste  of  reference  gases.  GM 
recommended  that  this  provision  be 
changed  to  specify  an  overflow  gas  flow 
rate  of  greater  than  125  percent 


EPA  agrees  that  an  overflow  rate  of 
190  to  210  percent  may  be  excessive. 
The  intent  of  the  proposal  was  to  spedfy 
a  flow  rate  that  was  hi^  enough  to 
guarantee  that  no  diluted  reference  gas 
would  reach  the  analyzer  however,  a 
manufacturer  could  use  a  lower  flow 
rate  if  it  produced  equivalent  results. 
This  demonstration  would  be  required 
only  once  for  each  sampling  system. 

Upon  consideration  of  the  comments 
on  tliis  issue,  EPA  has  concluded  that  an 
overflow  gas  flow  rate  of  greater  than 
125  percent  should  be  adequate  to 
prevent  dUuted  reference  gas  from 
reaching  the  HFID.  and  tfiat  a 
manufacturer  using  an  overflow  gas 
flow  rate  of  greater  than  125  percent 
should  not  have  to  condud  a 
demonstration  test  program. 
Consequently,  the  final  rule  specifies 
that  the  overflow  gas  flow  rate  should 
be  greater  than  125  percent  of  the  HFID 
flow  rate  with  the  CVS  blower 
operating,  and  that  as  proposed,  a 
lower  flow  rate  may  be  used  if  it  has 
been  experimentaUy  shown  to  produce 
equivalent  results. 

The  Agency  is  also  correcting  a  minor 
omission  in  40  CFR  86.111-82(ii)  of  the 
proposal  In  the  descripticm  of  die 
"overflow"  zero  and  span  system,  the 
final  rule  darifies  the  fad  that  this 
method  assures  that  the  reference  gas 
enters  the  HFID  in  the  same 
concentration  as  the  injected  refereiux 
gas. 

ni-  l.a—  SigniBrant  Amwmiiiimita 

In  addition  to  the  more  significant 
amendments  discussed  in  the  previous 
section.  EPA  is  implementing  several 
minor  amendments.  One  amendment 
allows  the  use  of  predsion  blending 
devices  (gas  dividers)  to  obtain  required 
calibration  gas  concentrations.  Other 
amendments  darify  specific  aspects  of 
the  existing  regulations  and  are 
intended  to  improve  the  effidency  with 
which  the  LDV.  LDT  and  HDE  SEA 
program  will  be  conduded  in  the  future. 

Comments  received  on  these  minor 
amendments  are  summarized  and 
responded  to  in  the  Summary  and 
Analysis  of  Comments.  Additionally, 
each  amendment  contained  in  this  final 
rule  and  the  need  for  it  are  summarized 
in  the  chart  at  the  end  of  this  preamble. 

IV.  Administrative  Pesjyiation 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  it  intends  to 
propose  or  issue  is  "major"  and 
therefore  subjed  to  d>e  requirement  to 
prqmre  a  Regulatory  Impad  Analysis 
(RIA).  EPA  has  determined  tfiat  tfiis 
regulation  is  not  "major"  for  die 
following  reasons: 
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(1)  Th*  propo— d  WBandniMiU  will  not 
rmult  In  «n  aaniMl  •ffact  oo  Um 
economy  of  tlOO  million  or  mot*.  Th* 
majority  of  tbcac  •mandmeots  are 
adminiitrativa  or  tacknical  in  oatura 
and  will  hav*  no  maacurable  coat 
impact  «> 

(2)  BacauM  of  tha  Urailad  coat  impact 
this  rui«makin|  will  aot  faauH  in  a  mafor 
increaaa  in  ooala  or  pricat  for 
coaaumara.  indiTidual  indiutriaa. 
FedaraL  stata.  or  local  govammentt.  or 
geographic  ragieoa. 

(3)  Due  to  it*  hmited  co«l  impact  and 
its  applicability  to  all  donastic  and 
foraiyi  msBufacttais.  EPA  doas  not 
axpact  this  nilsaislrina  to  hav*  any 
significant  advaraa  affect  oo 
compatitioa  employment,  investment 
productivity.  Innovetion.  or  the  ability  of 
U.S.  manufacturer*  to  compete  with 
foreign  manufacturer*  in  domestic  or 
export  markata. 

Because  of  its  "noa-maior" 
dassiftcatioii.  tha  Ageacy  has  not 
prepared  an  RIA  to  accompany  diis 
propoaal 

V.  Ragulatory  FlaxiblBty  Act 

Under  tha  Ragulatory  Rexibility  Act  5 
VS.C.  001  afaav,  IPA  is  rm^oirad  to 
perform  a  ragulatoty  flexibility  analysis 
(RFA)  of  aay  regulation  unless  the 
Administrator  certifies  that  tha 
regulation  will  not  have  s  significant 
Impact  on  a  substantial  number  of  small 
entities.  Since  these  amendments  will 
affect  only  motor  vehicle  and  engine 
manufactoers.  none  of  which  are  small 
entitisa.  aad  will  not  stgnJAcaotly  affect 
any  manofacliar's  oompUaoca  oost  H 


Is  cartifiad  that  this  rale  will  not  have  a 
stgnificaot  aooBomic  impact  on  a 
substantial  number  of  small  antitiaa. 
AfxxNtlfngly.  tha  Agency  has  not 
prepared  a  regulatory  flexibility 
aaalyals  to  accompany  this  rale. 

VLOflkaefl 


As  reouired  by  Executive  Order  12291. 
this  final  lula  has  bean  reviewed  by  the 
Office  of  Management  and  Budget 
(CA4B).  Any  written  OMB  comments  to 
EPA  and  EPA's  response  to  those 
commaata  arlD  be  available  for 
inspactioa  in  tha  public  docket  for  this 
rulemaking. 


vn. 


Ad 


The  information  collection 
reqtdremants  ccmtalned  in  this  rule  have 
bean  approved  by  OMB  under  the 
provision*  of  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  teq.  and  have 
been  a**igned  OMB  control  number 
20tX)-00M. 

Public  reporting  Inmlen  for  this 
collection  of  information  i*  estimated  to 
vary  from  e  to  96  hour*  per  response, 
with  an  average  of  40  hour*  per 
reepowe.  including  time  for  reviewing 
inetruction*.  *earching  existing  data 
aources,  gathering  and  maintaining  tha 
data  needed,  end  completing  and 
reviewing  the  collection  of  information. 

As  a  resuh  of  today's  rrilemaking.  the 
reporting  to  EPA  at  manufacturer 
internal  quality  avdit  data  has  bean 
changed  mm  a  mandatory  requirement 
to  a  voluntary  action.  Reporting  time  per 
respondeat  ia  aetimatad  to  remain  fta 
same  itaioa  II  ia  expected  that  moat 


respondents  will  continue  to  reply  on  a 
voluntary  basis. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  information,  including 
suggestions  for  reducing  this  Inirden.  to 
Cliief.  Infomation  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401 M  Street  SW.,  Washington. 
DC  20400;  and  to  the  Office  of 
Information  and  Regulatory  AfTaira, 
Office  of  Management  and  Budget 
Washington.  DC  20603.  marked 
"Attention:  Desk  Officer  for  EPA." 

Vm.  ludidal  Raviaw 

The  Hnal  actions  described  in  this 
notice  are  made  under  the  authority  of 
sections  206, 206(a).  and  301  of  the  Clean 
Air  Act  and  are  nationally  applicable. 
Under  section  307(bHl)  of  the  Clean  Air 
Act  judicial  review  may  be  sought  only 
in  the  United  States  Court  of  Appeal* 
for  the  Dietrict  of  Columbia  Circuit 
Petition*  for  Judicial  review  mu*t  be 
filed  by  March  2a  1889  Judicial  review 
may  not  be  obtained  in  *ub*equent 
enforcement  proceedings. 

UH  of  StAfada  !■  99  CFR  Part  99 

Adminietrative  practice  and 
procedures.  Air  pollution  control. 
Gasoline.  Motor  vehicles.  Labeling, 
Motor  vehicle  pollution,  and  Reporting 
and  recordkeeping  requiremants. 

AaHiuilll  Sacs.  201.  aoa(a).  aoi(a).  Oeaa 
Air  Act  as  amended  42  U£.C  782k,  7S42(a). 
Taoija). 

Dated:  fomiary  S,  MM. 
UaM-TtaHS. 
Adniiniatmtot. 
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Explanation  of  Proposed  Amendments  and  Revisions— Continued 


Section 


0W.OUV  •. 


aeaio 

86.612 

■6ai4 

66ai5 

TSU*  ol  ConMnis  of 

Part  86. 
86.1003-84 


86.1005-84. 


86.1008-84. 


(C)  (1),  (2),  (3)- 


TiMeofSulipartK 


(4(1). 


(aMlMD 

(a)(2Mv«(A).(B).(C). 

(0). 
(•XZKva). 

(O.  (d).  (e).  «.- 
(g) ^ 


(c)(1).(2K(3) 
(g)(1).  (2).  (3).  (4) 


Ctwnga 


Piasciites  mannsr  ol  optioosl  milesgs  socunwlalion 

for  SEA  iMl  vsImcIos. 
RsdaiiBneH  as  i86aoa-84 
a*|86ai0-84 


as  186412-84. 
Radwjgnsf  as  f  86ai4-a4 . 
nsdoiigneli  as  186.615-84. 
Adds  lighl  duly  Sucks  to  tula.. 


Radesiiinate  aa  {88.1003-88. 


Piovidss  lof  spaciicalion  ol  8w  numbsr  ol  Isst  vsh^ 

dss  or  snginss  to  bt  sslsctod  per  day. 
Rodatignato  as  {88.1005-88 


Adds  requirement  ol  (naMaMng  paper  copy  ol  (fciver's 

ftaoa. 
RamoM  (c).  wnidt  had  raouirad  siibmisston  ol  inlsmal 

quaMy  oonlral  audK  data,  and  redssignato  (d),  (^ 

and  (Das (0.09 and (e). 

"*****?***  - fill 


Radeiignato  as  {86.1008-88. 


lequnmsiN  ol  advance  approval  tar  opiionei 
Ml  tompaiakra  maasureiiMnl  mi  ImI  tank 
prooaduras  so  long  at  aquiMleni  wioBtod  is 


Piescitws  nsrmr  ol  opHonsI  ssrvioa  snd  mieage 
aocunulalion  tar  SEA  tost  anglnss  snd  vehidaa. 

PiascrilMS  latas  ol  tating  tor  SEA  last  veNcias— 


Ramttatos  and  dsriftss  tfiadvsrtonl^  dslslod  prowi 


Do. 
Do. 
Do. 

DOl 


Updatoa  modal  yaar  dssignason  liaMd  on  propoaad 


on  propoaad 

To  niofca  conMstonl  wilh  cwrant  ragiMaSona. 
To  maka  ooniislinl  with  curvara  ragulaliona. 

EPA  naads  to  tia  aUa  to  varHy  Vie  prapar  cor>duct  of 

Ihatost 
VOtanlsnf  sutMMSion  d  intomal  audi  < 


in{86Ll015. 


on  propoaad 
bwdVL 


For  the  reasons  set  forth  in  this 
preamble,  Part  86,  Subparts  B,  G  and  K. 
Chapter  I  of  Title  40,  Code  of  Federal 
Regulation*,  are  amended  a*  follows: 

PART96-(AMENDEO] 

1.  The  authority  citation  for  Part  86 
continues  to  read  as  follows: 

AudMcHy:  Sections  202, 203. 206. 207. 206, 
215.  and  301(a)  of  the  Gean  Air  Act  as 
amended:  42  U.S.C  7521, 7522,  7524, 7525. 
7541.  7542,  7549,  755a  and  7e01(a). 

2.  Section  86.111-82  is  amended  by 
revising  paragraph  (b)(3J  to  read  as 
follows: 

|M.111-a2    Exhaust gaawwIyUcal 


(3J  For  diesel  vehicle*  a  continuous 
hydrocarbon  sample  shall  be  measured 
using  a  heated  analyzer  train  as  shown 
in  Figure  B82-3  (or  B82-4).  The  train 
ahall  include  a  heated  probe,  a  heated 
continuou*  *ampling  line,  a  heated 
particulate  filter  and  a  heated 
hydrocarbon  instrument  (HFID) 
complete  with  heated  pimip,  filter  and 
flow  control  system. 


(ij  The  response  time  of  this 
instrument  ^all  be  less  than  1.5  seconds 
for  90  percent  of  full  scale  response. 

(ii)  The  continuous  HC  sample  system 
may  use  an  "overflow**  zero  and  span 
system;  see  §  8e.l40-82(b)(4).  In  this  type 
of  system  (figures  B82-3A  and  B82-4A), 
zero  or  span  gas  is  introduced  into  the 
heated  sample  line  at  a  flow  rate  that 
exceeds  the  sample  flow  rate  to  the 
HFID.  The  excess  gas  overflows  the 
sample  probe  into  the  dilution  tunnel 
This  method  assures  that  the  reference 
gas  enters  the  HFID  in  the  same 
concentration  as  the  injected  reference 
gas  and  at  the  same  rate  as  the  sample 
exhaust  gas.  In  addition  to  zero  and 
span  checks,  it  may  also  be  used  to 
calibrate  the  HC  analyzer  per  §  86.121- 
82(bJ.  The  overflow  gas  flow  rate  into 
the  sample  line  shall  be  greater  than  125 
percent  of  the  HFID  flow  rate  with  the 
CVS  blower  operating.  A  lower  flow 
rate  may  be  used  if  it  has  been  ^ 
experimentally  shown  to  produ6e 
equivalent  results  and  current 
documentation  is  maintained.  The 
overflow  gases  shall  enter  the  heated 
sample  line  as  close  as  practicable  to 
the  outside  surface  of  the  dilution 
tunnel. 

(iii)  No  other  analyzers  may  draw  a 
sample  from  the  continuous  HC  sample 


probe,  line  or  system,  unless  a  common 
sample  pump  is  used  for  all  analyzers 
and  the  single  sample  line  system  design 
reflects  good  engineering  practice. 

(iv)  Sample  transport  time  from 
sampling  point  to  inlet  of  instrument 
shall  be  less  than  4  seconds. 

(v)  The  sample  line  and  filter  shall  be 
heated  to  maintain  a  san4>le  gas 
temperature  of  375±10  *F  (191  ±6  *C) 
before  the  filter  and  before  the  HFID. 


3.  Section  86.114-79  is  amended  by 
revising  peu-agraph  (a)(7)  to  read  as 
follows: 

S86.114'79   Analytfcalgaaaa. 

(a)    •  •  • 

(7)  The  use  of  precision  blending 
devices  tgas  dividers)  to  obtain  the 
required  calibration,  as  defined  below, 
is  acceptable,  proWded  that  the 
calibration  curver  they  produce  name  a 
calibration  gas  within  2  percent  of  its 
certified  concentration.  This  verification 
shall  be  performed  at  between  15  and  50 
percent  of  the  full  scale  concentration  of 
the  range  and  shall  be  included  with 
each  gas  calibration  incorporating  a 
blendLog  device.  Alternative  procedures 
to  verify  the  validity  of  the  analyzer 
calibration  curves  generated  using  a  gas 
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divider  m  aoocptabl*  provided  iIm 
procaduTM  art  approved  in  advance  by 
the  Administrator. 

4.  Section  M-ISl-n  it  amended  by 
revising  the  introductory  text  paragraph 
(a),  introductory  text  by  revising 
parxgraph  (a)(3).  by  removing  paragraph 
(a)(4).  by  redeis^piating  paragraph  (aK5) 
as  (a)(4)  and  by  revising  the 
introductory  text  <d  paragraph  (b)  to 
read  as  loUowK 


|M.ttVM 


The  hydrocarbon  analyxera  shall 
receive  the  feUowta«  initial  and  periodic 
calibration.  The  HP1D  shall  be  operated 
at  a  temperature  of  37S±10  *F  (101  ±6 
•C). 


^)  btMial  and  periodic  aptwtaadoH  of 
FID  and  HFID  ntponge.  Prior  to  iU 
introduction  into  service  and  at  least 
annually  thereafter,  the  FID  and  HFID 
hydrocarbon  analyaan  shall  be  adiasted 
for  optimum  hydrocarbon  response. 
Ahemate  methods  Yielding  equivalent 
resulU  may  be  used,  if  approved  in 
advance  hy  the  Administrator. 
•        •        •        •        • 

(31  One  of  the  following  is  required  for 
FID  or  HFID  optimiiation: 

(i)  For  all  FIDS  and  HFIDs,  the 
procedures  specified  by  the  spplicable 
FID  or  HFID  manufacturer. 

(ii)  For  Beckman  400  FIDs  only, 
implementation  of  the  recommendations 
outlined  in  Society  of  Automotive 
Engineers  (SAE)  paper  No.  770141. 
"Optimiiation  of  Flame  lonitation 


Detector  for  Determination  of 
Hydrocarbons  in  Diluted  Automobile 
Exhaust;-  author,  Glenn  D.  Reechke. 
(iU)  For  HFIDs  only,  the  following 
peaking  procedure.  (A)  With  the  fuel 
and  air  flow  rates  set  at  the 
manufacturer's  recommendations, 
determine  the  analyxer  response  from 
the  difference  between  the  span-gas 
reeponse  and  the  aero  ges  response. 
Incrementally  adjust  the  fuel  flow  above 
and  below  the  manufacturer's 
specification.  Record  the  span  and  zero 
response  et  these  fuel  flow*.  A  plot  of 
the  difference  between  the  span  and 
lero  response  versus  the  fuel  flow  will 
be  similar  to  the  one  shown  in  Fig  B87- 
11.  Adjust  the  fuel-flow  rate  to  the 
highest  setting  that  produces  the 
Bf^^itiiniiin  analyxer  response. 


RMFOmi 


A 


rOBL  FLQM 


rXGUM    Bt7*U         RBSVOHSt  VS.    FQIL  FLOM 


(B)  To  determine  the  optimum  air 
flow,  use  the  fuel  flow  setting 
determined  in  paragraph  (a)(3Miii)(A)  of 
this  section  end  vary  air  flow. 

(iv)  Alternative  procedures  may  be 
used  tf  approved  in  advance  by  the 
Administrator. 


(b)  Initial  and  periodic  calibration. 
Prior  to  its  introduction  into  service  and 
monthly  thereafter  the  FID  or  HFID 
hydrocarbon  analysers  shaD  be 
calibrated  on  all  normally  used 
instrument  rsngee.  Use  the  same  flow 
rate  as  when  analyiing  samples. 


6.  Section  80.140-82  is  amended  by 
revising  paragraph  (b)(4)(ii)  to  read  as 
foilowK 


lic«4o-«a 

(b)  •  •  • 

(4)  •  •  • 

(ii)  Connect  zero  and  span  line 
directly  to  HC  sample  probe  and 
Introduce  gases  st  s  flow  rats  greater 
than  125  percent  of  the  HFID  flow  rate 
with  the  CVS  blower  operating  (see 
figures  Be2-3A  or  B82-4A).  Excess  flow 
must  be  allowed  to  exit  probe  inlet 


I8M01    inadaelinMedaaltCjiOI-M] 
•.  Section  86.801  is  redesipisted  as 
I88J01-84. 


fgtJOX    (Redeel9naMaai8CJ02-84| 
7.  Section  86.602  is  redesignated  as 
186.602-64. 


f86J03   IWedislinalsd  aa  t8».80a-8tl 
8.  Section  86.603  is  redesignated  as 
1 86.603-88.  In  the  newly  redesignated 
1 86.603-88.  paragraph  (c)(1)  is  revised 
to  read  as  follows: 

I86.803-88    Teet order*. 

•        •         •        •        • 

(c)(1)  The  test  order  will  specify  the 
vehicle  configuration  selected  for 
testing,  the  time  and  location  at  which 
vehicles  must  be  selected..- and  the 
procedure  by  which  vehicles  of  the 
specified  configuration  must  be  selected. 
The  test  order  may  specify  the  number 
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of  vehicles  to  be  selected  per  day  and 
may  inchide  alternative  configurations 
(prhnaiy,  secondary,  etc)  to  be  selected 
for  testing  in  the  event  that  vehicles  of 
the  first  specified  configuration  are  not 
available  for  testing  because  those 
vehicles  are  not  being  manufactured  at 
the  specified  assembly  plant  not  being 
manufactured  during  the  specified  time, 
or  not  being  stored  at  the  specified 
assembly  plant  or  associated  storage 
facility.  If  total  production  of  the 
specified  vehicle  configuration  is  less 
than  die  wumbti  specified  in  the  test 
order,  ttie  manofcetwer  will  select  the 
actual  nanber  of  veMdes  prodoced  per 
day.  If  the  fast  specffied  configuration  is 
not  being  awnafactwed  at  a  rate  of  at 
least  four  vehklee  per  day  over  the 
expected  daratien  of  tiie  audit  the 
Assistant  Administrator  for  Air  and 
Eadiation  or  his  deaipiated 
repreaenlativ*  wmf  select  vehicles  of  a 
primary  alternate  oeiAguration  for 
testing  in  lieu  of  ttie  first  specified 
configuratiea.  Ldcewise,  vriucles  of  a 
secondary  altetaate  configuration  may 
be  selected  la  lieu  of  vehicles  of  the  first 
specified  configuration  or  primary 
alternate  configuralion.  In  addition,  the 
test  order  amy  include  other  directions 
or  inloraation  essential  to  the 
administration  of  the  required  testing. 

(Approved  by  the  OfRce  of  Management  and 
Bui^t  under  the  control  number  2080-0064) 


{86.604    [f 

9.  Section  gO^XM  is  redesignated  as 
186.604-84. 


186.605   IHedealgnated  aa  886.605-88) 
10.  Section  86.005  is  redesignated  as 
i  86.605-88.  In  the  newly  redesignated 
1 86.605-66.  paragraph  (f)  is  removed, 
and  paragraph  (a)(2)(ix)  is  added  to  read 
as  follows: 

§86.605-88    Maintanance  of  records; 
aubmtttal  of  Monnation. 

(a)  •  •  * 
(2)  *  *  • 

(ix)  A  paper  copy  of  the  driver's  trace 
for  each  test. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0064) 


§86t606    [nidliHwalld  as  §86.666-641 

11.  Section  86.606  is  redesignated  as 
§86.606-84. 

§66.607    [nedeeignatad aa §66.607-841 

12.  Section  86.607  is  redesignated  as 
(86.607-84. 


§  8&60a-88.  paragraph  (a)(2Xu)  is 
revised  aad  pan^nvhs  (cHl).  (c)(2)  and 
(c)(3)  are  added  to  Mlad  as  followt: 


§86J06    [Hidsslgnalsa  aa  §66J06-t81^ 
13.  Section  86.606  is  redesignated  as 
{  86.606-88.  In  the  newly  redesignated 


(a)* 

(2)* 

(ii)  The  manufacturer  may  measwe 
the  temperature  of  the  test  fuel  at  other 
than  the  approximate  mid-volume  of  the 
fiiri  tank,  as  q>ecified  in  1 86.131(a),  and 

Sy  drain  die  test  fuel  fitim  other  than 
lowest  point  of  the  tank,  as  specified 
j  86.131(b),  provided  an  equivalent 
mediod  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  to  the  Administrator  upon 
request  { 

(c)  •  •  * 

(1)  Mileage  accumulation  must  be 
performed  in  any  manner  using  good 
engineering  judgement  to  obtain 
emission  results  representative  of 
normal  production  vehiclea.  This 
mileage  accumulation  must  be 
consistent  with  the  new  vehicle  break-in 
instructions  contained  in  the  apjdicable 
vehicle  owner's  manual,  if  any. 

(2)  The  manufacturer  shall  accumulate 
mileage  at  a  minimum  rate  (rf  300  miles 
per  vehicle  during  each  24  hour  period, 
unless  otherwise  provided  by  the 
Administrator. 

(i)  The  first  24  hour  period  for  mileage 
accumulation  shall  begin  as  soon  as 
authorized  vehicle  checks,  inspections 
and  preparationa  are  completed  on  each 
vehicle. 

(ii)  The  minimum  mileage 
accumulation  rate  does  not  ai^ly  on 
weekends  or  holidays. 

(iii)  If  the  manufacturer's  mileage 
accumulation  target  is  less  than  the 
minimum  rate  specified  (300  miles  per 
day),  then  the  minimum  daily 
accumulation  rate  shall  be  equal  to  the 
manufacturer's  mileage  accumulation 
target 

(3)  Kfileage  accumulation  shall  be 
completed  on  a  sufficient  number  of  test 
vehicles  during  consecutive  24  hour 
periods  to  assure  that  the  number  of 
vehicles  tested  per  day  fulfills  the 
requirements  of  paragraph  (g)  of  this 
section. 

(Approved  by  the  Ofike  of  Management  and 
Budget  under  the  control  number  2060-0064) 

***** 

§86.609    [Redesignated  a8§ 86.606-64] 

14.  Section  86.609  is  redesignated  as 
§86.609-84.  r 

§86.610   inadssignated  as  §  86.610-84] 

.  Section  86.610  is  redesignated  as 
§863^ 


§86412   [llsdMgaalaaaB|86L6l9-«4| 
16.  Section  86.612  is  redesignated  as 
186.612-64. 


§86.614    [nsdsslgnatad  as  §86j614-64] 

17.  Section  86.614  is  redesignated  as 
§86.614-84. 


§86.615    [nidsslgnals  J  aa  §86j615-841 

1&  Section  9fiM5  is  redesignated  as 
§86.615-84. 

19.  The  tide  of  Subpart  K  is  revised  as 
follows: 

Subpart  K*~SalacUva  EnfoccanMnI 
AudHbiQ  of  Now  Haavy  Duty  Enyinaa 
and  UgbHIuty  Trweks 

§86-1008.84    ini<iilpialiaaa§66.10»»- 

86] 

20.  Section  86.1003-84  is  redesignated 
as  §  86  J0O3-88.  In  die  newly 
redesignated  1 86.1003-8&  paragraph 
(c)(1)  is  revised  to  read  as  follows: 


§a6.100»-66    Test 


(c)(1)  The  test  order  will  specify  die 
engine  or  vehicle  configuration  selected 
for  testing,  the  manidacturer's  vdiide  or 
engine  assembly  plant  or  associated 
storage  facility  from  which  the  engines 
or  v^cles  must  be  selected,  the  time 
and  location  at  which  engines  or 
vehicles  must  be  selected,  and  the 
procedure  by  which  en^es  or  vehicles 
of  the  specified  configuration  must  be 
selected.  The  test  orda  may  specify  the 
number  of  vehicles  or  engines  to  be 
selected  per  day. 

(i)  If  total  producticm  of  the  specified 
vehicle  configuration  is  less  than  die 
number  specified  in  the  test  order,  the 
manufacturer  will  select  the  actual 
number  of  vehicles  produced  per  day. 

(ii)  Heavy-duty  engine  mannfactiuers 
will  be  required  to  select  a  minimimi  of 
four  engines  per  day  unless  an  alternate 
selection  procedure  is  approved 
pursuant  to  §  86uia07-T94(a)  or  unless 
total  production  of  the^^dfied 
configuration  is  less  dian  foucengines 
per  day.  If  total  production  ofthe 
specified  configuration  is  less  than  four 
engines  p^  day.  the  manufacturer  will 
select  the  actual  number  of  engines 
produced  per  day. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0064) 


§86.1005-64    [Redesignatetf  as  §86.1005- 
86] 

21.  Section  86.1005-84  is  redesignated 
as  §  86.1005-88.  In  die  newly 
redesignated  §  88.1005-88,  paragraphs 
(c)  and  (g)  are  removed,  and  paragraphs 
(aMl)(ii)  and  (a)(2Kvi)  (A).  (B).  (C)  and 
(D)  are  revised,  paragraph  (aH2)(viii)  is 
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■ddad,  and  paragraphs  (d),  (a)  and  (f) 
■ra  radetlgnalad  and  rtvlMd  as 
paragraphs  (c).  (d)  and  (a),  raapactlvsly. 
to  read  as  follows: 


(a)  •  •  • 

(ii)  If  testing  hMvy-duty  di«s«l 
angiiMS,  tha  aquipmant  raquiraments 
spMlfled  in  1180.1306-64. 8IU»»-«  and 
86.80«-«  of  this  part; 

(2)  •  •  • 
(vi)*  •  • 

(A)  If  testing  heavy-duty  gasoline 
engines,  the  record  requirements 
specifled  in  1 6&1344-66  and  1 86.1542- 
84  of  this  part: 

(B)  If  testing  heavy-duty  dlesal 
sngiiMS.  the  record  requirements 
spedfled  in  1 86.1344-48  and  1 86^84-10 
of  this  part 

(C)  If  testing  lioht-duty  gasoline-hieled 
trucks,  the  record  requirements  spedfled 
in  1 86.142-62  and  1 86.1542-44  of  this 
part:  and 

(D)  If  testing  li^t-duty  diesel  trudu. 
the  record  requirements  spedfied  in 
186.142-62  of  this  part  and 

(vU)'  *  • 

(viii)  A  paper  copy  of  the  driver's 
trace  for  aadi  test 
•       •       •       •       • 

(c)  Pursuant  to  a  request  made  by  the 
Administrator,  the  manufacturer  shall 
submit  the  following  information  with 
regard  to  engine  or  vehide  production: 

(1)  Number  of  engines  or  vehicles,  by 
configuration  and  assembly  plant 
scheduled  for  production  for  the  time 
period  designated  in  the  request 

(2)  Number  of  engines  or  vehides.  by 
configuration  and  assembly  plant 
produced  diuing  the  time  period 
designated  in  the  request  which  are 
complete  for  introduction  into 
commerce. 

(d)  Nothing  in  this  section  limiU  the 
Administrator's  discretion  in  requiring 
the  manufacturer  to  retain  additional 
records  or  submit  information  not 
spedflcally  required  by  this  section. 

(e)  The  manufacturer  shall  address  all 
reports,  submissions,  notifications,  and 
requests  for  approvals  made  under  this 
subpart  to:  Director.  Manufacturere 
Operations  Division,  U.S.  Environmental 
Protection  Agency.  EN-340P.  401  M 
Street  8W..  Washington.  DC  20460. 

(Approved  by  the  OfAoa  of  Managemant  and 
Budget  under  the  control  number  2000-0064) 


redesignatad  1 86.1006-68,  paragraphs 
(aM4NU)  and  (c)  are  revised  and 
paragraphs  (gKH  (g)(2).  (gH3)  and  (g)(4) 
and  an  OMB  number  are  added  to  read 
as  follows: 


II 


II 


aa  1 86.1066- 


22.  Section  86.1006-44  is  redesignated 
1 1 86.1006-66.  In  the  newly 


(•)••• 

(4)  •  •  • 

(ii)  The  manufacturer  mav  measure 
the  temperature  of  the  test  fuel  at  other 
than  the  approximate  mid-volume  of  tha 
fuel  tank,  as  specified  in  paragraph  (a) 
of  1 66.191.  and  may  drain  the  test  fuel 
froia  other  than  tha  lowest  point  of  the 
fbel  tank,  as  spedfied  in  paragraph  (b) 
of  i  66.131.  provided  an  equivalent 
method  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  to  tha  Administrator  upon 
lequaat 

(c)  Prior  to  performing  exhaust 
emission  testing  on  an  SEA  test  engine, 
the  manufacturer  may  accumulate  on 
each  engine  a  number  of  boure  of 
service  equal  to  the  greater  of  125  houn 
or  the  number  of  houra  the  manufacturer 
accumulated  during  certification  on  the 
emission-data  engine  corresponding  to 
the  configuration  spedfied  in  tha  test 
order.  Prior  to  performing  exhaust 
emission  testii^  on  an  SEA  test  vehide. 
the  manufacturer  may  accumulate  a 
number  of  miles  equal  to  the  greater  of 
4.000  miles  or  the  number  of  miles  tha 
manufacturer  acciunulated  during 
certification  on  the  emission-data 
vehide  corresponding  to  the 
configuration  spedfied  in  the  test  order. 

(1)  Service  or  mileage  accumulation 
must  be  performed  in  any  manner  using 
good  engineering  judgment  to  obtain 
amission  results  represantativa  of 
normal  production  vehides.  This  service 
or  mileage  accumulatioo  must  be 
consistent  with  the  new  vehide  break-in 
liutructions  contained  in  the  applicable 
vehide  owner's  manual  if  any. 

(2)  The  manufacturer  shall  accumulate 
service  at  a  minimum  rate  of  10  houra 
per  engine  or  mileage  at  a  minimum  rata 
of  300  miles  per  vehide  during  each  24- 
hour  period,  unless  otherwise  provided 
by  the  Administrator. 

(1)  The  flnt  24  hour  period  for  service 
or  mileage  accumulation  shall  begin  as 
soon  as  authorized  checks,  inspections 
and  preparations  are  completed  on  each 
engine  or  vehide. 

(ii)  The  itiinimum  service  or  mileage 
accumulation  rate  does  not  apply  on 
weekends  or  holidays. 

(iii)  If  the  manufacturer's  service  or 
mileage  accumulation  target  is  less  than 
the  minimum  rate  specified  (16  houn  or 
300  miles  per  day),  then  the  minimum 
daily  accumulation  rate  shall  be  equal  to 


the  manufacturer's  service  or  mileage 
accumulation  target 

(3)  Service  or  mileage  accumulation 
shall  be  completed  on  a  suffident 
number  of  test  engines  or  vehides 
during  consecutive  24-hour  periods  to 
assure  that  the  number  of  engines  or 
vehides  tested  per  day  fulfills  the 
requirements  of  paragraph  (g)  of  this 
section. 

•  •       •       •       • 

(g)  •  •  • 

(1)  Heavy-duty  engine  manufacturera 
with  projected  sales  for  the  United 
States  market  for  that  year  of  30.000  or 
greater  shall  complete  emission  testing 
at  their  testing  facility  on  a  minimum  of 
two  engines  per  24-hour  period, 
induding  each  voided  test  and  each 
diesel  engine  smoke  test 

(2)  Heavy-duty  engine  nuinufacturera 
with  projected  sales  for  the  United 
States  market  for  that  year  of  less  than 
30,000  shall  complete  emission  testing  at 
their  testing  fadlitv  on  a  minimtun  of 
one  engine  per  24-hour  period,  induding 
each  voided  test  and  each  diesel  engine 
smoke  test 

(3)  light-duty  truck  manufacturera 
shall  complete  emission  testing  on  a 
minimum  of  four  vehides  per  24-hour 
period,  induding  each  voided  test 

(4)  The  Administrator  may  approve  a 
lower  daily  rate  of  conducting  emission 
tests  based  upon  a  request  by  a 

/  manufacturer  accom]}anied  by  a 
satisfadory  fustification. 

(Approved  liy  the  Office  of  Management  and- 
Budget  under  the  oootrol  number  2000-0064) 

•  •        •        •        • 

[FK  Doc  80-1000  Filed  1-l»-«0;  8:45  am) 


40  CFR  Part  300 
(Fm.l80»4| 
national  01  and 


I  Environmental  Protection 
Agency. 

action:  Notice  of  deletion  of  a  site  from 
the  National  Priorities  List 


;  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Matthews  Electroplating  Site  from 
the  National  Priorities  List  (NPL).  The 
NPL  is  Appendix  B  to  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP),  which  EPA  promulgated 
piusuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 


EPA  and  the  State  of  Virginia  have 
determined  that  no  further  Fund- 
financed  remedial  action  is  appropriate 
at  this  site,  and  that  actions  taken  to 
date  are  protective  of  public  health, 
welfare,  and  the  environment 

I  Dan:  January  10, 1960. 

M^ORHMTMN  contact: 
Paul  Leonard.  RFM.  EPA.  Region  IH. 
General  Remedial  Response  Section 
(3HW24).  Hazardous  Waste 
Management  Division.  841  Chestout 
Building.  6th  Floor,  Philadelphia.  PA 
19107.  (215)  597-8257. 

sumABBCTJUiv  MranauTKMi:  The  EPA 

identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of 
Hazardous  Substance  Response  Thist 
Fimd  (Fund)  financed  remedial  actions. 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  die  unlikely  event  that 
conditiofu  at  the  site  warrant  such 
action,  i  300.66(c)(8)  of  the  NCP  states 
that  Fund-Ananeed  actions  may  be 
taken  at  sites  delirted  tnm  the  NPL. 
Deletion  oi  a  site  from  the  NPL  does  not 
affed  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  respeme  efforts. 

The  site  EPA  deletes  from  the  NFL  is: 

1.  Matthews  ElectioplatiRg,  Roandce 
County,  VA. 

An  explanation  of  the  criteria  for 
deleting'this  site  bom  the  NFL  was 
presented  in  sectiott  0  of  the  July  20, 
1968  Notice  of  Intent  to  Delete  (53  FR 
,  27371).  A  description  of  the  site  and  how 
it  meets  the  criteria  for  deletion  was 
presented  in  section  IV  of  that  Notice; 

The  dosing  date  for  coounenta  on  the 
Notice  of  fislsnt  to  Deicta  was  August 
19, 198&  Only  one  reaponae  waa 
received:  it  reflected  eenoirraaca  with 
this  actios.  Aa  addiyanal  aoHcm  was 
placed  in  tka  heai  fafn  umoundng  the 
Inlant  to  Delete  sad  axtandiag  tha 
comment  period  to  Septenbar  23^  1968. 
No  comments  were  rrceivcd. 

PART  300— AMCNDCD 

1.  The  authority  dtation  for  Part  300 
continues  to  read  as  foflows. 

AodMrity:  Section  105.  Pub.  L  80-Oia  M 
SUt  2764, 42  use  0008  and  sec  »1(c)(2). 
Pub.  L  OZ-ao»asiamndad,  SOSML  806,  S3 
U.S.Cl3a  («^  &a  12918. 48  FK4Z237: 
£.0.11735. 38  n|2tMSL 


|AIU01M1O|1| 

2.  The  NPL  in  40  CFR  Part  300» 
Appendix  Eis  amended  as  follows:  fai 
Group  2  re3unre  tha  foIlewingeDtEy 
move  up  the  odier  enfries  accordlnglir. 
Matthews  Etectroplating.  Roanoke  Cb. 


Virginia.  The  NPL  will  refled  this 
deletion  in  the  next  final  update. 

Date:  Dscember  21. 1900. 
SiMky  L  Laskowrid. 
Deputy  Regional  Administrator. 
(FR  Doc.  00-1182  Filed  1-18-89: 8:45  am] 


QEWEWAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  201-33 

[FIRMRAmdLIS] 


ReutWzatton  of  Exceea  andExdMnge/ 

E(|idpfnent  wHh  an  Original  Ao^uieHion 
Coat  Below  $1,000,000 

AOINCV:  Information  Resources 

Management  S'irvice,  GSA. 

acnON:  Final  rule. f 

euMMARv:  This  regulatkNi  deMgates  to 
Federal  agencies  authority  and 
responsibility  for  the  screenin^f  excess 
and  exchange/sale  automatic  ( 
processing  equipment  (ADFE)  ^ 
original  acquisition  cost  (OAC)J 
$1,000,000  on  a  component  ba«  ' 
recent  analysis  of  the  ADPE  i 
GSA  for  interagency  reuse  during  the 
last  two  yean  revealed  dtat  there  is  a 
minimal  ajDount  of  savings  to  be 
realized  for  the  reuse  of  ADPE  with  an     • 
OAC  under  $1.0004X)0.  Additionally, 
these  savings  are  furdier  reduced  wdien 
the  costs  of  nationwide  interagency 
screening  are  considered.  Since  all 
ADPE  under  $1,000,000  OAC  will  be 
screened  only  within  the  individual 
agendas  that  own  or  lease  die 
equipment  excess  auxiliary  or 
accessorial  ADPE  widi  an  OAC  of 
$1,500  or  less  wdl  no  longer  be  reported 
to  die  Federal  Supply  Service  (F^  for 
interagency  screemng.  GSA  procedures 
regarding  die  use  ofwant  and  match 
lists  are  also  revised^  reflect  this 
change. 

EFRCnVE  OATK  January  10. 1969. 
PON  nWTMR  MPOMMTION  CONTACTS 
Margaret  l^untiGh  or  Mary  Anderson. 
Regulations  Branch  (iCMPR),  Office  of 
Informatioa  Rasautces  Management 
Policy,  telephime  (202)  566-0104  or  FTS. 
56fr-0194. 

nr  M^oniaaTioia  (l)  The 
of  this  amendiB^  ia  to  siiq;ilify 
aiid'  straaBline  the  lensa  and  disposal  <tf 

cesa  and  eMckaage/saia  ADPE. 

(^  A  oottca  of  propeaad  mlamakHig 
r^arding  Uiia  action  was  pwUishad  in 
die  FadnkEa^Blsff  an  Awd  7. 1968.  All 
commenta  received  have  baeft     i 
considered. 


(3)  Explanation  of  the  changes  being 
made  by  this  issuance  are  riiown  below: 

In  Part  201-33,  tite  following  changes 
are  made. 

(a)  Wherever  the  office  symbol  "KHE " 
appean  in  tliis  Part  it  is  replaced  with 
the  new  office  symbol  "iGiifAS." 

(b)  Section  201-33J)00-1  U  added  to 
provide  general  informatioa  regahling 
GSA's  reuse  program.  The  purpose  of 
this  change  is  to  clarify  the  intent  of  the 
program  to  create  an  environment  where 
agencies  can  ureen  used  up-to-date 
ADPE  for  reuw  and  dispose  of  older 
ADPE  easily  and  quickly. 

(c)  Section  201-33.001  is  redesignated 
as  §  201-33.001-1  and  a  new  |  201- 
33.001  is  added  to  sUte  GSA's  basic 
reuse  polides.  This  new  section  removes 
the  requirement  to  scre«L^»an 
interagency  basis  used'ADFE 
components  with  an  original  acquisition 
cost  (OAC)  below  $l,000.00a  Agendes 
must  still  screen  such  ADFE  for 
reassignment  within  the  agency.  This 
change  recognizes  the  fad  that  less 
costly  ADPE  is  becoming  obsolete  more 
quickly  than  in  eariier  years.  Four  yean 
seems  to  be  die  maximum  for  economic  - 
use  of  this  equipment  The  pwlicy  of  tne 
Government  is  to  create  an  environment 
where  up-to-date  resources  can  flow  in 
as  they  are  needed  and  older  resources 
can  flow  out  easily  and  quickly. 

(d)  The  newly  redesignated  S  201- 
33.001-1  is  amended  to  incorporate  the 
following  changes.  Paragraph  (a)  of  the 
newly  redesignated  1 201-33^)01-1  is 
revised  and  redesignated  as  paragraph 
(b).  Paragraph  (b)  is  amended  by 
removing  the  provision  that  requires 
separate  reporting  of  auxiliary  and 
accessorial  ADFE  with  an  OAC  of 
$1,500  or  less.  Since  all  ADFE  widi  an 
OAC  under  $1,000,000  wiS  be  screened 
for  reuse  by  agencies  and  it  is  not 
readily  apparent  what  is  auxiliary  and 
accessorial  ADFE.  separate  reporting  is 
no  longer  »fRrM»nt  and  eSedive  and 
shall  be  discontinaed.  A  new  paragraph 
[a)  is  added  to  make  all  succ^ding 
provisions  of  Part  201-33  apply  only  to 
used  ADFE  componqllHhat  have  an 
OAC  of  SLOOOiOOO  or  mua. 

(e)  Section  201-33^)02  is  amended  by 
revising  the  existfaag  paragraph  (I^ 
addressing  aole  source  procurfmaats  to 
gliminatg  rarimiAmt  information 
contained  in  other  parte  of  the  FIRMR. 

(f)  Section  201-33.009  is  amended  kqr 
removing  tha  raferenoe  to  cxcaaa 
aaxiliaiy  and  accessorial  ADFE  widi  an 
OAC  of  $1,500  or  less. 

(g)  Section  201-3ail03-2  is  amended 
by  removing  redandant  and  outdated 
pravisiona.  Paragraph  (aK4  is  ranoved 
to  dUminata  the  seqaireairat  that 

agendea  muat  obtain  GSA  anraval  fo 


2ia>  Fwfawl  Reftotef  /  Vol.  54.  No.  12  /  Tliuraday.  January  19.  1969  /  Rulea  and  RegulatioM 

UM  excMa  owiMd  AOPB  for  redundancy  adeouate  information  concerning  the  |201-saM1    Foley. 

Z!!!!^^^'^\'fV^^Z**?^  n««dfor.andthea«M«,uenceeof.the            Federal  agendee  ahaU  mdte  available 

iource  flniUng  and  determina  ton  in  rule.  The  rule  is  written  to  enmire  f„  intra-agean^  interagency 

paragraph  b)ia  removed  to  eliminate  maximum  beneflu  to  Federal  aaendea.  Kreeningall  ADPB  that  tano  longer 

!!!llI^l^*lSl!2^iT^. '^i^  S!f in  Govemmentwide regulation  neededSr the purpoM. for whlchUwaa 

UitlMFlRMILParapaph(c)iai«moved  t%t  wiU  have  little  or  no  net  coat  effect  acquired  Federalagwdea  ahaU  acreen 

oit.wh':!""^^ ?fe"°°  t"^*^  !V ^'"{rr^f^r^ ^^  ^ Gov«iun«it5SSsSSJ.rmine 

K^lln^rr di^^  if -TlSLi-..,^  "*'•  "^^  S'r"  '  •^??"'»  'S»P«SL  whether  it  can  aatiafy  their  ADP 

Paragraphs  (d)  and  (ej  are  redestgnated  on  a  aubatantial  number  of  amaU  entitiea  Mquirementa  in  an  efficient  and 

'•,CrSS;SS"2S'-Si!?1.7SS3'&  ^^^^^^^^^^i^  .'|ctiv.m««er.Tl..foUowing 

revising  the  second  sentence  of  the  u»-^  "W  at  s«l.^  additional  pobaes  apply  to  t^ 

introductory  paragraph  to  change  the  Lkl  oT  SubJ^ta  hi «  CF«  Pwt  ail-«.  screening  of  Government  ADPE. 

frequency  of  publication  of  the  „                  ._     .        ^                              (a)  When  no  longer  required,  outdated 

availability  list  for  excess  and  Computer  technology,  Government  ADPE  shall  not  be  reassigned  or 

exchange/sale  ADPE.  Since  fewer  items  P">P*rty  management  biformaUon  screened  for  reuse  within  the  Federal 

will  be  screened  in  the  future,  the  resources  activities.  Government  This  equipment  shall  be 

availability  list  will  only  be  issued  babtmi  ««_bcimc#m  ahb  disposed  of  in  the  same  manner  as  all 

periodically  as  changes  occur.  JJniSrM?"^  other  surplus  property  unless  (1)  a  study 

Parara-aph  (a)  of  this  section  is  ravised  ^ww^titT  has  shown  that  the  outdated  ADPE 

to  refiect  that  the  availabiUty  Ust  wiU  ,.  The  authority  dtation  for  Part  201-  ^Pf^^  *«  'o'^wt  overall  cost 

only  be  sent  to  agency  poinU  of  contact  33 1,  ..viaed  ,0  ^md  aa  foUows:  SUS?  *°  •  «^"i™»ent  or  2)  the 

Paragraph  (b)  is  deleted  and  paragraph  _,  ADPE  is  part  of  an  exchange/sale 

(c)  Is  redesignated  as  paragraph  (b).  AaAaHir  Set  a06(c).  as  Sut  SHk  «  transactioo. 

m  Section  201-33.006  is  removed  to  i!Ji!!?*i ^.^T"  *""*"  *"  ^^  *'*''            ^^  ^^^  components  that  ai«  not 

delete  the  provisions  regarding  want  *•*•  •'  "•***•  "''''•  outdated  and  have  an  OAC  of  lesa  than 

liaU  and  holds.  Since  only  large  dollar  2.  The  Uble  of  contents  of  Part  201-33  91 AXUXX)  shall  be  screened  for 

items  win  be  screened,  tiiere  will  be  less  b  uncnded  by  aiding  entries  for  reassignment  only  within,  the  holding 

need  for  this  requirement  in  the  future.  ||201-334X)0-1  and  201-43.001-1  and  by  egency.  Any  such  components  that 

Ij)  Section  201-33.000  Is  amended  by  iwtoing  the  entries  for  1 1 201-33.001.  cannot  be  reassigned  shall  be  reported 

removing  the  reference  to  excess  201-^.006.  and  201-3SJ»S  to  read  as  '«»  disposal  in  the  same  oianner  as  other 

auxiliary  and  accessorial  ADPE  with  an  foUows:  surplus  or  exchange/sale  property. 

OAC  of  91.500  or  less.  •       .       •       •       •  Agencies  shall  estabUah  internal 

(k)Swtion  201-33.000  is  (MapUoned  m.»i»wi    r.«».i  procedures  to  accomplish  Intra-agency 

ffi?];**^'".'^!?^  ■!!:"*=*?•  ^'"•P*"*  SllSoor  PoSr^  acwemna.  Agency  procedures  shall 

ADPBforsurplus^spoaltionin  SlSS-l^SucablBtv  lnd\3e3«fi5iS^U  of  |^ 

accordance  with  PPMR  Parts  101-44  and  »-»;«»  \  AppUcablBty.  ^^^^  201-33!o03^  and  201-83ina 

nitr  .. -.  ««.••««.    m ••  Interagency  transfers  of  ADPE  with  an 

fllSection  201-33.009-6  is  amended  *n-sum   [lUMfv*!]  OAC  6f9lloaoOO  or  less  are  permitted 

by  revising  para{^ph(b)  to  remove  the If  the  holding  agency  leams  of  a 

iVr^l°^^i^.\'^'f^  aoi-SMW   Rntortint  of  surplus  ADPE.  potential  user  outside  the  screening 

(m)  Section  201-334ni  Is  revised  to  •       •       •       •       •  proceaa.                                  ^^ 

remove  references  to  excess  auxiliary  -  _.     „.     »~    . -.»^  „              .t.           1  tAntv...^          .  .1.  . 

and  accessorial  ADPE  with  an  OAcSf  '  ^^*~^i5S. ?2"^  "T^  **          S  ^JT'^*°S  J?*J2 ^ nnn 

91.500  or  less  and  the  transfer  of  office  symbol  "KHB"  wherever  it  outdated  and  have  an  OAC  of  9l.00a000 

outdated  ADPE.  Specifically  the  appears  and  subatitute  in  ita  place  the  or  more  shall  be  reported  to  GSA  for 

introductory  par^paphU  reused.  new  office  symbol  "KMAS."  Interagency  screening, 

paragraph  (c)  is  removed,  paragraph  (b)  *•  Section  201-^3i)00-l  is  added  to              (d)  In  spedal  drcumstancea.  agencies 

Is  redesiyiated  aa  paragraph  (c),  and  a  read  aa  follows:  may  recommend  that  GSA  (KMAS) 

new  paragraph  (b)  is  substituted  for  the  smi-mmmui              :    *  screen  on  an  Interagency  baais  ADPE 

existing  paragraph  (b).  The  newly  twi-*»«»-i    oenarsi  componenU  that  are  not  outdated  and 

designated  paragraph  (b)  establiahes  the  Pub.  L  80-300,  the  Brooks  Act  have  an  OAC  of  less  than  91 AXMXX). 

new  standard  reports  numbering  system  required  the  General  Services                         &  The  newly  redesignated  aection 

that  shall  be  followed  In  the  submission  Adminiatratioa  (GSA)  to  eatablish  a  201-334)01-1  la  revised  to  read  as 

of  8F  120s.  Reports  of  Excess  Personal  program  to  tranafer  exceea  ADPE  follows: 

Property.  between  Federal  agendas  as  a  means  of                               1^ 

(n)  Section  201-334n2  la  amended  by  ensuring  the  economic  and  effldent  |991-««01-1    A^toaMMy. 

darifying  GSA  procedures  for  acquisition  and  use  of  ADP  resources.             (a)  Further  provisions  of  this  Part  201- 

processing  outdated  ADPE.  by  removing  The  goal  of  GSA's  reuse  program  is  to  33  pertain  only  to  used  AWE 

all  references  to  the  "match  list"  in  create  an  environment  where  agendes  components  with  an  OAC  of  914)00.000 

paragraph  (b)(1)  and  by  removing  can  scrson  used  up-to-date  ADPE  for  or  more  and  apply  to  ab  Federal 

Cragraph  (b)(2).  Since  fewer  items  will  reuse  and  d'vpoae  of  older  ADPE  eaaily  agendes.  Sctlon  201-334)12  pertains  to 

screened  by  GSA  in  the  future.  GSA  *^  quickly.  GSA's  reuse  program  outdated  ADPE  while  the  remaining 

will  no  lonser  malnUin  a  "match  Ust"  reco^ilies  the  fad  Uiat  less  coetiy  sections  pertain  to  ADPE  that  is  not 

(4)  The  General  Services  ADPE  is  becoming  obeolete  at  a  faster  outdated. 

Adminlatration  had  determined  that  this  rata  than  more  coetiy  ADPE.                           (b)  Agendes  shall  apply  the 

rula  is  not  a  mafor  rule  for  the  purposes  9.  Sactioa  201-334)01  is  rwlesignated  provisions  of  this  part  to  their  grantees 

of  Executive  Order  12291  of  Februaiy  17,  as  1 201-934)01-1  and  a  new  1 201-  and  contractors  who  operate  ADP 

1991.  C8A  actioM  are  baaed  on  334)01  is  added  to  read  aa  foUowK  equipment  under  grants,  contracts,  or 


^ 


Faderal  EefM*  /  VoL  54.  No.  12  /  Thursday.  January  19.  1989  /  Rules  and  Regulations  2127 


subcontracts,  when  die  ADP  equipment 
is— 

(1)  Leased  and  the  total  cost  of  leasing 
Is  reimbursed  under  one  or  more 
Government  contracts  or  grants; 

(2)  Acquired  by  a  contrador  or 
grantee  under  a  contrad  or  grant  imder 
the  terms  of  which  title  is  either  vested 
in  the  Government  or  the  Government  is 
obligated  or  has  the  option  to  take  over 
title: 

(3)  Furnished  to  the  grantee  or 
contractor  by  the  Government  or 

(4)  Operated  by  the  grantee  or 
contractor  as  part  of  a  Government- 
owned  or  -controlled  facility. 

7.  Section  201-334)02  is  amended  by 
revising  paragraph  (b)  to  read  as 
foUows: 


1201-334)02 


Of  ADPE 


(b)  The  reassignment  of  Government- 
leased  ADPE  when  it  is  no  longer 
required  for  the  purpose  and  use  for 
which  it  was  originally  acquired  is  in  the 
nature'of  a  procurement  and  subjed  to 
the  applicable  laws  and  regulations 
goiteniing  procurement  by  Federal 
agencies. 

8.  Section  201-334)03  is  revised  to  read 
as  follows: 


neuiBuanon  or  ex( 


1201-334)03 
ADPE. 

Federal  agendes  shall  determine 
whether  their  ADP  requirements  can  be 
effidenUy  and  economically  satisfied  by 
using  excess  or  exchange/sale  ADPE. 
Agency  procedures  shall  include 
screening  of  availability  lists  for  ADPE. 
To  obtain  maximum  reutilization  and  to 
minimize  the  procurement  of  new  ADPE, 
excess  and  exchange/sale  ADPE  shall 
be  made  available  for  transfer  to  other 
Federal  agencies  in  accordance  with  the 
provisions  of  this  Part  201-33.  Any  n^d 
for  excess  ADPE  expressed  by  a  Federal 
agency,  induding  the  Senate,  the  House 
of  Representatives,  the  Architect  of  the 
Capitol  and  any  activities  under  the 
Architect's  direction,  the  Distrid  of 
Columbia,  and  mixed-ownership 
Government  corporations,  shall  take 
precedence  over  disposal,  provided  such 
a  need  is  made  known  to  GSA  prior  to 
shipment  or  delivery  in  case  of  donation 
or  prior  to  removal  of  the  property  from 
Government  control  in  case  of  sale. 
Outdated  ADPE  will  not  be  offered  for 
agency  screening.  The  reuse  of  outdated 
ADPE  shall  be  subject  to  the  provisions 
of  i  201-334n2. 

9.  Section  201-334)03-2  is  amended  by 
removing  paragraphs  (aK3)  and  (c). 
redesignating  paragraphs  (d)  and  (e)  as 


paragraphs  (c)  and  (d),  and  revising 
paragraph  (b)  to  read  as  folloMrs: 


f  201-334)03-2 


(b)  Tlie  rentilization  of  excess  leased 
ADPE  is  in  the  nature  of  a  procurement 
and  subjed  to  the  applicable  laws  and 
regulations  governing  procurement  by 
Federal  agendes. 

10.  Section  201-33.004  is  revised  to 
read  as  follows: 

9201-334)04   AvalabWylst 

GSA  publishes  tmd  distributes  an 
availability  list  to  inform  Federal 
agencies  of  available  excess  and 
exchange/sale  ADPE.  This  list  is 
published  periodically  as  necessary. 

(a)  GSA  will  send  copies  of  the 
availability  list  to  agency  reuse  points  of 
contact  Agendes  shall  ensure  the 
widest  possible  distribution  of 
availability  lists  to  achieve  fiill 
consideration  for  reutilization  of 
available  ADPE. 

(b)  Requests  concerning  the 
availability  of  ADPE  or  for  copies  of  the 
availability  list  shall  be  addreiBsed  to 
GSA  (KMAS). 


{201-334)05   [Removed  and  reserved] 

11.  Section  201-334)05  is  removed  and 
reserved. 

12.  Section  201-334)06  is  amended  by 
revising  the  introdudory  paragraph  to 
read  as  follows: 


(201-334)06 
exceea  AOPE  or 


Requests  for  transf^rof  excess  ADPE 
or  reimbursable  transfer  of  exchange/ 
sale  ADPE  between  Federal  agencies 
shall  be  accomplished  in  accordance 
with  this  Part  201-33  by  com|deting  an 
SF 122,  Transfer  Order  Excess  Personal 
Property.  The  SF  122  shall  contain  the 
name  and  telephone  number 
(commercial  and  FTS)  of  the  agency 
official  to  be  contacted  regarding 
transportation  details. 

13.  Section  201-334)08  is  retided  and 
revised  to  read  as  follows: 

{201-334)06    Reportlns  of  surplus  ADPE. 

Upon  completion  of  interagency 
screening  for  reuse,  all  Government- 
owned  ADPE  not  reutilized  by  other 
agencies  or  disposed  of  through 
exchange/sale  shall  be  reported  for 
dispositic^  in  accordance  with  FFMR 
Parts  101-^  and  101-45. 

{201-334I06-6   [Amended] 

14.  Section  201-334)00-5.  paragraph 
(b).  is  amended  by  removing  the 


parenthetical  (dirase  "(see  i  201- 
334)05)". 

15.  Section  201-334)11  is  amended  by 
revising  the  introdudory  paragraph: 
removing  paragraph  (c):  redesignating 
I>aragraph  (b)  as  paragraph  (c):  and 
adding  a  new  paragraph  (b)  to  readies 
follows: 


{201-334)11    Reporting 
i/ealeAOPE. 


Excess  or  exchange/sale  ADPE  shall 
be  reported  on  an  original  and  four 
copies  of  SF  120,  Report  of  Excess 
Personal  Property  (illustrated  in  FAR 
53.301-120),  and  w^en  necessary.  ^ 
120A.  Continunation  Sheet  (Report  of 
Excess  Personal  Property)  or  in 
equivalent  electronic  form.  Any 
questions  should  be  referred  to  the 
General  Services  Administration 
(10k4AS),  Washington.  DC  20405,  for        ^ 
resolution.  ^ 


(b)  Each  SF  120  sh^  be  numbered 
following  a  standard  numbering  system 
consisting  of  die  FEDSTRIP  or 
Departjnent  of  Defense  (DOD)  activity 
address  code  of  the  reporting  activity 
and  the  current  Julian  date.  The  report 
number,  when  combined  with  the  four- 
digit  assigned  item  number,  allows  each 
component  to  be  separately  identified. 
Instructi(His  for  completing  die  SF  120 
are  found  cm  the  bade  of  the  form. 
Examples  of  SF  120s  are  illustrated  in 
Appendix  E  of  the  FIRMR  looseleaf 
edition. 


{201-334)12   [Amended] 

16.  Section  201-334)12  is  amended  by 
removing  from  the  third  sentence  of 
paragraph  (b)(1)  die  phrase  "as  an     « 
exception  to  normal  procedures  if  such 
equipment  is  reported."  by  removing  the 
remaining  four  sentences  of  paragraph 
(b)(1)  starting  widi  "When  GSA  (KMA) 
approves  the  request  *  *  *,"  and  by 
removing  paragraph  (b)(2)  and  the 
paragraph  designation  for  paragraph 
(b)(1). 

Dated  December  28. 1988. 
Ridianl  G.  Attstin. 

Acting  Administrator  of  General  Services. 
(FR  Doc.  89-lOee  Filed  1-18-8B;  8:45  am] 
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include  thoaa  prioiltiaa  in  thair 
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Padaral  funding  Umltetioa  of  ap  to 
t2AJ0OD  la  not  auffidant  far  a  atate  to 
prapara  adequately  Cor  provlaloo  of 
diaaatar  raH«f  aaalatanoa.  Racant 
amandmante  to  Padaral  diaaatar 
laglaUtlon  raiaad  tha  Padaral  finding 
limitation  to  tSMOO  per  annum  par 
grant. 

Soma  ooaaaate  n 
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atetoa  to  adopt  a  lin^  mi 
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while  diaaatar  aaalat 
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Wdavelop  and  oMlntaia  their 
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reaponaibllitlaa  related  to  requesting 
and  admlnlataring  aaaittance  provided 
a  acoordanoa  tvith  Pub.  L  83-299.  aa 
amandad  by  Pub.  L  100-707.  and  to 
undertake  hasard  mltigatioo  actlvitiea 
aimed  at  paawaaMa 
reducing  dte  aaad  I 
Stetea  may  i 

aaalstaaca  capabJlltiaa  late  i 
axladng  Stale  — '■gr*^  plaaa  la  dM 
format  maal  appaopciato  to  tha  State. 
There  la  a*  raqoiiaaMBt  that  atetea 
aeparate  diaaatar  paapoaadbaaa  plaaa 
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PBMA  haadataMlMd  *at  ihto  irfr 
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ofdMCoMdlof 

(40Cn 

dataradaad  dtet  iMa  rata  daaa  not  I 

a  aipdficant  iapact  upoa  dto  qaality  af 

hunaa  anvironmaat.  A  Hadiag  af  aa 

aignlflcant  impact  la  Inchidad  in  the 

formal  doehat  Ula  and  ia  SMilBhla  for 

public  inipacliaai  aad  aopyte  at  dw 

Rulea  Docket  Oafk.  Ottaa  of  dte  ( 

General  Coaaaai.  Plidatat  Ihaaigaary 

Management  AgMMy.  Raaat  999.  i99C 

Street  SW..  Waahii^rtea.  DC  aoin. 

Thla  rule  la  not  a  laaiar  nde  addda  the 
cootext  of  Executive  Order  12291.  It  will 
not  have  an  annual  Impact  on  tha 
economy  of  frao  million  or  more. 

Tha  rule  will  not  have  a  aignlflcant 
economic  impact  on ani^lljntitiea. 
within  the  meaning  of  BtT&C  909  ^The 
Regulatory  Plexibinty  Act).  TterdiDra. 
no  regulatory  analyaia  win  be  prepared. 

Cooaiatent  with  Executive  Oder 
laoiz,  PEMA  haa  datermtnad  that  dila 
nda  eaaiata  Stotea  and  local  unite  of 
government  in  reducing  vulnerability 
from  recuiring  or  potentially  aevere 
natural  haxarda  by  aupportlng  diaaatar 
praparadnaaa  and  haxard  mitigatioa 
planning  activitiet. 

develop  their  own  program  Initiativea 
widiin  the  Umlte  of  authoriaad  activity 
aa  aUowad  by  die  Act  Ihia  rule  I 
no  additional  coate  or  burdena  on  the 
Statea.  but  radiar.  haa  a  loof  tarn 
Federal  and  atete  ooat-aaving  potantiaL 

Llataflakfmiia9iCniPM<a99 

Dteaater  aaalatanoa. 
Accomlingly.  aaead  44  CFB  Part  390 
Chapter  L  fjuhahaptai  I  aa  fciMewa! 
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(b)  "Disaster  aaalstanoa  plans; 
those  plans  which  Identify 
to  deliver  disaster  assistance  and  to 
avoid,  reduce,  or  mitigate  natural 
hazards;  make  assignmente  to  execute 
those  tesks;  reflect  Stete  authoritiea  for 
executing  disaster  assignments;  and 
provide  for  adequate  training  of 
personnel  in  their  disaster  or  mitigation 
assignments. 

(c)  "Mitigation"  means  the  process  of 
systematically  evaluating  the  nature  and 
extent  of  vulnerability  to  the  effecte  of 
natural  hazards  present  in  society  and 
planning  and  carrying  out  actions  to 
minimize  future  vulnerability  to  those 
hazards  to  the  greatest  extent 
practicable. 

(d)  "Stete"  meana  any  Stete  of  the 
United  Stetes,  the  District  of  Columbia. 
Puerto  Rico,  tlie  Virgin  blands,  Guam, 
American  Samoa,  Coounonwealth  of  the 
Northern  Mariana  blands,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Federated  Stetes  of  Micronesia,  or  the 
Republic  of  dw  Marahall  Islands. 


:the 


1300.2   Tadmtcal 

Requeate  for  technical  assistance 
under  section  201(b)  of  the  Act  sh^Il  be 
made  by  the  Governor  or  his/hi 
designated  representetive  to  thi 
Regional  Director. 

(a)  The  request  for  ti 
assistance  shall  indicate  as  s] 
as  possible \he  objectives,  nat 
duration  oMie  requested  assist 
recipient  Agency  or  organization  wTt 
the  State:  the  State  official  responsible 
for  utilizing  such  assistance;  the  manner 
in  which  such  assistance  is  to  be 
utilized;  and  any  other  information 
needed  for  a  full  understanding  of  the 
need  for  such  requested  assistance. 

(b)  The  request  for  assistance  requires 
participation  by  the  State  in  the 
technical  assistance  process.  As  part  of 
its  request  for  such  assistance,  the  State 
shall  agree  to  facilitate  coordination 
among  FEMA.  local  governments.  State 

^agencies  and  the  businesses  and 
industries  in  need  of  assistance  in  the 
areas  of  disaster  preparedness  and 

'  mitigation. 

i3^    Rnanctal AaaMance. 

'  p)  Hw  Regional  Director  may  projQde 
to  States  upon  written  request  by  ifie 
State  Governor  or  an  authorized 
representative,  an  annual  improvement 
grant  up  to  $50,000,  but  not  to  exceed  50 
percent  of  eligible  costs,  except  where 
separate  legiwtton  requires  or  permite 
a  waiver  of  thp  Stele's  matchinyshare, 
e.g.,  with  respect  to  "insular  areas",  ai 
that  term  is  defined  at  48  U.S.C.         i 

'  149ef(d).  The  ncmfederal  share  in  all 
cases  may  exceed  the  Federal  share. 


> 


t 


(b)  The  improvement  grant  shall  be 
product-oriented;  that  is,  it  must  produce 
aomething  measurable  in  a  way  that 
determines  specific  results,  to 
substantiate  compliance  with  the  grant 
worlcplan  objectives  and  to  evidence 
contribution  to  the  State's  disaster 
capability.  The  foflowing  list  which  is 
neither  exhaustive  nor  ranked  in 
priorit^rder.  offers  examples  of 
eligible  ^roducte  under  the  Disaster 

less  In^irovement  Grant 
Program: 

(1)  Evaluations  of  natural  hazards  and 
development  of  the  programs  and 
actions  required  to  mitigate  such 
hazards;    \ 

(2)  Hazaid  mitigation  activities. 
Including^evelopment  of  predisaster 
natural  hazard  mitigation  plans,  policies, 
programs  and  strategies  for  Stete-level 

\multi-hazard  mitigation; 

(3)  Updates  to  Stete  disaster 
assistance  DJu^  including  plans  for  the 
Individual^^Family  Grant  (IFG) 
Program.  FuMc  Assistance  Program. 
Haurd  Mitigation  Grant  Program, 
Disaster  Ai^lication  Center  operations, 
damage  assessment  etc4 

(4)  Handbooks  to  implement  Stete 
disaster  assistance  program  activities; 

(5)  Exercise  materials  (EXPLAN, 
scenario,  injects,  etc.)  to  test  and 
exercise  procedures  for  Stete  efforts  in 
disaster  response,  includigg  provision  of 
individual  andipublic  assistance; 

(6)  Standam  operating  procedures  for 
individual  Sate  aa^ncies  to  execute 
disaster  respobsimlities  for  IFG,  crisis 
counseling,  ma^^care  or  other 
functional  responsibilitif^; 

(7)  Training  for  State  employees  in 
their  responsibilities  under  the  State's 
disaster  assistance  plan; 

(8)  Report  of  formal  analysis  of  State 
enabling  legislation  and  other 
authorities  to  ensure  efficient  processing 
by  the  State  of  applications  by 
governmental  entities  and  inchviduals 
for  iFederal  disaster  relief; 

(9)  An  inventory  of  upc^ted  inventory 
of  State/local  critical  facilities 
(including  State/local  emergency 
operations  centers)  and  their  proximity 
to  identified  hazard  areas; 

(10)  A  tracking  system  of  critical      , 
actions  (identified  in  postdisaster 
critiques)  to  be  executed  by  State  or 
local  govemmente  to  improve  disaster 
assistance  capabilities  or  reduce 

tlnerability  to  natural  hazards. 
11)  Plans  or  procedures  for  dealing 
withdisasters  not  receiving 
supplementary  Federal  assist^n^ 

(12]|)Damage  assessment  plansor 
procdiures; 

(13l  Procedures  for  search  and  rescue 
operations;  and. 

(14)  Disaster  aocoonting  procedures. 


^ 


(c)  The  Stete  shall  provide  quarteriy 
financial  and  performance  reports  to  the 
Regional  Director.  Reporting  shall  be  by 
program  quarter  unless  otherwise 
agreed  to  by  the  Regional  Director. 

Date:  January  11. 1989.  N. 

Giant  C.  FslifsOB, 

Associate  Director,  State  and  Local  Programs 

andSupporL 

(PR  Doc  8»-1196'^&dl-19-8a;  tM  am] 
—  ■  —  COK  •7i«-a>-a  ^ 


FEDERAL  COMMJNICATIONS 


47CFRParts43Md63 

[CC  Doawt  Ha  99-494;  FCC  99-409] 

CofiHiiOfi  Carrlar  Sarvloaa!  RasuMoiy 


tions 


:  Federal  Communii 
Commission. 

action:  Hnal  rule. 


r:  On  December  J^  1988  dw    ' 
Commission  adopted  an^mder  on 
Reconsideration  in  CC  Oootet  No.  86- 
494,  FCC  88-405,  Uwt  abolishes  die 
annual  core  equipment  reporting 
requiremento  esteblished  in  the  Report 
and  Order  and  Supplemental  Notice  of 
Inquiry,  CC  Docket  No.  86-4M,  FCC  88- 
71  (released  March  25. 1968),  S3  FR 
12546  (April  15. 1988).  The  Commission 
concluded  that  although  there  is  no  real 
question  of  its  authority  torequire         . 
information  concerning  the  procuremeift 
of  core  equipment  by  common  carriers 
for  regulatory  purposes,  there  is  no 
compelling  regulatory  need  to  gather 
information  on  pnxnirement  of  core 
equipment  at  this  time.  In  this  Order  on 
Reconsideration  the  Commission  also 
reaffirmed  that  it  would  require  reprenue 
and  traffic  reports  from  commoa  darriers 
owned  by  foreign-owned  y 

telecommimications  ennt^^  hoarder  to 
be  responsive  to  the  concerns  expressed 
by  the  National  Telecommunications 
and  Infcmnation  Administration  (NTIA), 
the  Commission  concluded  that  it  should 
not  esta)nish  a -separate  notification 
requirement  for  carriers  owned  by 
foreign  telecommunications  entities  and 
that  the  traffic  and  revenue  reports 
would  only  be  required  from  carriers 
owned  by  foreign  teleconmiunications 
entities  diat  are  considered  dominant 
for  the  provision  of  international 
telecommunications  services  originating 
or  terminating  in  the  United  Stetes.  The 
Commission  concluded  that  this 
information  will  permit  it  to  determine 
whether  it  should  propose  additional 


\ 


FMkral 


/  VoL  S4.  Ite.  U  /  Thura^ay.  \uuimwy  II.  UH  /  Rale*  ar^ 


regulatory  acHoa  in  tbafoanlaxt  al  it* 
conUauing  mrlaw  of  it4  ialamadonal 
compatlttwa  carrlar  ana  intarnational 
MtUmnents  poBdaa.    [ 

i*MK|aiHM#y«. 


J  Federal  C4aunuakaliaaa 

CommiMion.  1919  M  S^t  NW.. 
Waahingtoa  DC  2066i. 
KM  MNTIMR  MPOMMtWH  OOMTACft 
WUllam  1.  Kinck.  Dap4ly  Aaaietat 
Buraau  Chief.  IntenMitioaal  RaUay 
Division.  Common  Carrier  Bureau, 

)ohn  Copas  aiU  MialMilMaMiito. 
Attorney/ Adviaor*.  Intern alkiaal 
Policy  Division.  Common  Carrier 
Bureau.  (202)  032-0746. 

•u»»i««MTAiiv  w^owiUTioii  Thla  is  a 
tummary  o#  the  Caawaieaiuii'a  Order  mt 
Reconsideration  adopted  Deosmber  1Z 
19681  and  released  fannary  4. 1989. 

Hm  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  bours  in  the  FCC  Dockala 
Branch.  1919  M  Street  NW..  Room  23a 
Washington.  DC  206M.  It  may  also  be 
purchased  from  the  Commiasion's  copy 
contractora.  Inlamational  Transcription 
Service.  nOO  M  Street.  Suite  14a 
Washlagtoa.  DC  20037.  (202)  867-3«n. 

The  Order  on  Raoansidaration  grasta. 
In  large  part,  petitions  for 
reconsioeratioo  filed  by  the  National 
Telecommunicatlooa  aad  Information 
Administiattoa  (l^mA).  SleaMaa,  Bell 
South  and  GIB.  na  Ghdar  dtaa  several 
reasons  fbr  dadbiing  to  go  fiorward  with 
the  annual  ptocuramant  reporting 
requirement  First  a  oew  statutocy 
scheme,  the  Telaoomaunicationa  T^ada 
Act  of  loag."  baa  been  esUbliahed  that 
explicitly  addresses  talacommunicadona 
trade  issuaa.  inrliiding  the  pracuremant 
of  core  equipment  Saoood.  although  the 
Commission  haa  statutory  authority 
under  the  Conuminicattona  Act  to 
require  carriers  to  file  annual 
procurement  reports  fbr  regulatory 
purposes,  die  Commission  concludes 
that  there  is  no  compelling  regulatory 
need  to  gether  this  information  at  this 
time.  Thini  the  Coounissloa  supports 
the  purposes  of  the  Paperwork 
Reduction  Act  and  leoognixaa  the 
concern  of  the  Oflloa  ol  Msnagameat 
and  Budgat  that  hdaral  apindee  aaal 
minimise  the  paperwork  burden  lor 
carriers  subject  to  the  Coaunission's 
iurtsdictioB.  PlnaOy.  the  Commiseian 
concludes  that  aa  a  matter  of  policy  tha 
Commission  should  mA  take  action 
Including  information  coBactiaiu  soUy 
for  trade  puipoeea.  As  a  raaalt  with  the 
Order  on  RaoaaeideratkMk  the 
Commtaslon  cenaiden  Ka  ^«^^^«^ne^i^ll^ 
of  the  trade  iaauea  aaaodalad  wflfc  Ifca 
I  aC  equipment  ia  thla 


lo 


proceeding  iaaludiog  the  iwtaalial 
coUacMoo  ol  iafonna<iaa  lor  Isada- 
related  raaaoni.  to  be 

The  Order  oo 
bo«vevar.  tfaa  Caoimiaaiaa  dadaion  to 
establiah  rawanua  and  trafBc  rayertiag 
requiremanta  related  ta  the  praviaton  ol 
carriers  owned  by  fbreiga 
telecommimirationa  eatitiaa  praaldlag 
common  carrier  aacvicaa  within  the 
United  SUtaa  eetabliahad  in  the  Report 
and  Order  and  SuppJamantat  Notice  al 
Inquiry.  The  Commission  concluded  that 
tharommon  catriar  raparting 
requiremenu  eetaMiahad  la  the  Rapart 
and  Order  era  fiilly  oonaiatent  with  the 
principle  of  national  treatment  and  any 
national  traaftmant  obligations  of  the 
United  SlataaL 

In  order,  however,  to  be  responsive  lo 
NTIA.  which  was  the  sola  paita  to 
reconsideration  on  thia  Isaaa.  the 
Commission  adopted  several 
modiflcattona  to  the  ownmon  carrier 
reporting  raqdiraoMnta  eataUiahed  in 
the  Report  and  Order.  Fket  the 
Commission  rnnrludad  that  ioteipi 
telemmMHnirationa  antitlea  skmsld 
simply  be  reminded  of  their  statutory 
obligatloa  ondar  section  413  of  the 
Communtrations  Act  to  rtasipista  ia 
writina  an  agHt  withia  tka  DIaMct  al 

llumbia  upon  wImmb  sarviee  of 
,  and  orders  Biay  be 
the  rwawiasinn  Umilad  the 


owned  bwfc 
antitieattatatvi 
for  the  provlaiao  of  iataraatifloal 
talecommunicetioa  aenrtoee  origiaatii^ 
or  terminating  ia  the  UaMsd  r 
In  additioa.  ia  oadat  to  be  i 
to  the  concerns  expcaaaed  Iqr  I 
of  Msnagsment  and  Bad^t  (OMB)  with 
regard  to  the  Paperwork  Baductioa  Act 
the  Commission  concluded  that  the 
common  carrier  revenue  traffic  saporta 
should  be  fllad  aaaually,  inatead  ol 
quarterly,  and  should  sunset  after  I 
years.  The  Commission  noted.  I 
that  since  the  I 

requirements  apply  to  niaa  or  I 
persons  they  are  not  subiact  to  OUB 
review  under  the  Paperwork  Reduction 
Act  Moreover,  aa  ramiiredby  the  Act 
the  Commission  notlnad  PTC 
Communirartoaa.  Ipc  Cable  aad 
Wireless  Comoumicatiana.  Inc^  aad 

IntamadonaL  lac  that  thia  iafotaMltoa 
coUectiott  raqpiaat  ia  not  sabtect  to  the 
requirements  of  eeettoa  SSfl7  ol  the 
Paperwork  Reduction  Act 

The  ^nmmiseinn  rnnf  lialail  tlial  t 
coounoa  carrier  reports  would  pecmit 
the  CoaMilaalan  to  Buka  a  BMsa 
Infafad  tadpaent  whether  to  i 
irwT^^ng  Ihtt  rarrisrs  nrrmtd  hy  I 


telaoonuBunicaWoae  ealMtoa  be 
conaidased  doariaant  fee  the  fuphaion  af 
domestic,  iatosatoto,  laag-dManoa 
services.  Theea  lapetti  may  alaa  aaeiat 
the  Ceauaieeion  ia  aMldag  a  BBoae 
inf onaed  |arigmeal  aaaaanii«  what  if 
any.  additional  adto 
should  consider  pMipaaing  to  I 
accounting  ratea  lot  iatomatianal 
telecommunications  services  oe 
in  the  United  Stalee.  The  Caauateeion 
coBcludad.  howevac  that  ita 
examinarioa  of  tha  trade  isauee  that 
might  be  aasodatad  with  the  prawisioa 
of  common  cetriet  servieea  ia  ooaqileted 
and  tha  Commieeion  ordered  thet  thia 
docket  is  concluded 

Llstoigubiacts 

47CfRPart4a 

Communications  caaamon  carriera. 
Reporting  and  recordkeeping 
requirements. 

47CFRPartS3 

Reporting  and  recordkeeping 
requirements. 

47  CFR  Parts  43  and  63  are  amended 
as  follows: 


Bottoae.     ^AWm    fAMPCBW 

1.  The  Authority  Otatiaa  far  Pert  «S 
continues  to  read  aa  frilowa: 


:8ee.«4i 
;  47  UAC  IWsalesaothstwiee 
Dotod  hHMpietorspp%ssi<tSBS  Til.  2ia.4a 
StsL  un.  1077.  sa  saMadsdc  47  U.&C  2n. 
na,  220,  unlcM  otliscwise  aaled. 

Z.  Section  43.91  ie  revised  to  read  aa 
follows: 


f4au91 


MMnanieadaaa  enMtaa. 


(a)  The  foDowiag  carriera  are  required 
to  file  with  the  Conmiisaion  an  annual 
revenue  and  traffic  report  in  ttipUcate 
with  respect  to  aO  common  carrier 
telecommunicatioiu  sarvioaa  they  offer 
within  the  United  SUtas. 

(1)  Cable  and  Wiraleaa 
Communications.  Inc; 

(2)  FTCC  Communications  Inc.;  and 

(3)  Consortium  Communicationa 
IntMnational  Inc.: 

(b)  The  Chief.  I 
has  the  authmity  to  reqaire  that  no  i 
than  six  additioaal  ( 
carriers  owned  by  I 
teleoauBBuaiaat 


ofintaraatienal 
servieea  odgiaatiag  a» 
UBited8tolealla|4&91 

(c)  The  report 
i43Jl 
followingc 


iathe 
Iha 


/  Vol  Si,  No.  12  /  timndtf,  Jaimaiy  19.  1989  /  Rules  and  RegiJationa         2131 


'of  mesMges 


and 


(1)  Revenues.  nund>er  < 
number  of  minutes  for  message 
telephone  service  traffic  originated  and/ 
or  terminated  by  the  filing  carrier. 

(2)  Revenues,  number  of  messages, 
and  number  of  minutes  for- telex  traffic 
originated  and/or  terminated  by  the 
filing  carrier 

(3)  Revenues,  number  of  messages, 
and  number  of  minutes  for  telegr^b 
traffic  originated  and/or  terminated  by 
the  filing  carrier. 

(4)  Revenues,  number  of  messages, 
and  number  of  minutes  for  any  other 
basic  switdied  services  (specified  by 
service)  originated  and/or  terminateid  by 
the  filing  carrier  and 

(5)  Number  of  leases  and  revenues 
from  private  line  services  provided  by 
the  filing  carrier 

(d)  Section  43.81  Reports  for 

(1)  The  calendar  year  1988  must  be 
filed  on  or  before  August  1. 1989; 

(2)  The  calendar  year  1960  must  be 
filed  on  or  Wore  Av^ust  1. 199a  aad 

(3)  The  calendar  year  1900  must  be 
filed  on  or  before  Aimist  1, 1901. 

(e)  These  reports  shall  apply  to  nine 
or  fewer  persons  and  therefore  are  not 
subiect  to  the  review  of  the  Office  of 
Management  and  Budget  under  the 
Paperworic  Reduction  Act 

PART  63-(  AMENDED] 

3.  The  authority  citation  for  Part  63 
continues  to  read  as  followK 

Antfaorily:  Sec  4. 48  Stat  1008.  as  amended 
47  U.S.C.  154.  btteipiet  or  apply  sec  214. 48 
Stat  1075,  as  anended:  47  U£.C  214. 


163^1    [Removed] 
4.  Section  63.801  is  removed 
Federal  Conuminicatioas  Commiaaion. 

DooBs  R.  Searcy. 

Secretary. 

(PR  Doc.  80-1179  Filed  1-l»-80: 8:45  am) 
I  coot  snt-et-a 


OEPARTMENT  OF  THE  INTERIOR 

ran  vno  wotbrv  dvvviov 
50  CFR  Part  17 


and  Plants;  Oalai  iiilnallon  of  Anwonia 
Kaanisyana  io  bs  an  cnaarigaraa 


AOCNCV:  Fish  and  Wikllife  Service, 

Interior. 

ACnONc  Final  rule. 


the  western  slopes  of  the  Baboquivari 
Mountains  on  the  Tohono  O'odham 
(formeriy  Papago)  Indian  Reservation  in 
Arizona.  The  entire  population  consists 
of  8  plants  and  is  currently  being 
threatened  by  habitat  degradation  from 
cattle  grazbig  and  possiU^  by  insect 
predation  on  the  seeds.  This  rule 
implements  the  protection  provided  by 
the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  bxAmsonia 
keameyana. 

I  DATE  February  21. 198a 
:  The  complete  file  for  this  rule 
is  available  for  puUic  inspection,  by 
appointment  during  normal  business 
hours  at  die  Service's  Ecological 
Services  FieU  Office.  3616  W.  Thomas 
Rd.,  Suite  #a  Phoenix.  Arizona. 

TON  RMTHM  MTOMMTKM  CONTACT: 

See  Rutman.  Endangered  Spedes 
Botanist  U.S.  nsh  and  Wildhfe  Swice. 
3616  W.  Thomas  Rd..  Suite  #a  nioenix. 
Arizona  85019  (602/261-4720  or  FTS 
281-4720). 


r.  The  U.S.  Fish  and  WUdlife 
Service  determines  that  a  plant 
Amsonia  keameyana  (Kearney's  blue- 
star),  is  an  endangered  species.  This 
plant  is  known  bom  a  single  canyon  on 


Background 

Amsonia  keameyana  is  a  herbaceous 
perermial  that  is  endemic  to  a  single 
west  draining  canyon  in  the  Baboquivari 
Mountains,  soutfiern  Pima  Country, 
AriziHia.  Amsonia  keameyana  grows  in 
the  riparian  vegetation  zone  lining  a  dry, 
rocky  wash.  Plants  are  rooted  in  alluvial 
deposits  of  small  boulders  and  cobbles 
along  the  wash.  The  species  grows  in 
full  aim  or  under  the  partial  shade  of 
Celtis  reticulata  (net-leaf  hackberry), 
Juglans  major  (Arizona  walnut), 
Quercus  oblongifolia  (Mexican  blue 
pak),  or  Acacia^reggii  (catclaw  acacia). 
The  vegetation  surrounding  the  riparian 
zone  is  senud«^rt  grassland  (Turner 
and  Brown  lsiB2).  libe  single  population 
lies  entirely  within  the  Tohono  O'odham 
Indian  Reservation. 

Amsonia  keameyana  has  up  to  50 
erect  of  ascending  stems,  giving  mature 
plants  a  hemispherical  form.  The  stems 
reach  a  height  of  4  to  8  decimeters  (16  to 
32  inches]  and  arise  from  a  thickened, 
somewhat  woody  root.  Lance-shaped 
leaves  with  soft  hairs  are  arranged 
alternately  on  the  stem.  White  floWers 
appear  in  April  or  May  and  are  borne  in 
clusters  on  the  ends  of  branches.  Fruits 
are  3  to  10  centimeters  (1  to  4  inches) 
long,  and  contain  corky  seeds  about  8  to 
11  millimeters  (0.5  inches)  long. 

Currently  the  population  size  is  small 
and  declining.  Twenty  five  plants  were 
foimd  by  PhiUqis  and  Brian  (1982)  during 
their  status  survey  for  the  plant.  Four 
years  later  in  198a  Service  botanists. 
Bureau  of  Indian  Affairs  (BIA) 
personnel,  and  Steve  McLaughlin,  a 


local  expert  on  the  spedes.  located  only 
eight  plants. 

Two  observations  suggest  dtat  the 
reproductive  success  ot  Amsonia 
keameyana  may  be  insufficient  to 
maintain  the  species.  First  only  one  of 
the  25  plants  found  in  1962  was  a 
seedling.  A  greater  proportion  of 
seedlings  would  be  expected  in  a 
successfully  reproducing  population. 
Second  mature  reproducing  individuals 
had  only  a  few  developing  fruits  in  1966 
and  these  fruits  contained  a  small 
number  oi  developing  seeds.  Possible 
reasons  for  the  low  number  of  fruits, 
seeds,  and  seedlings  include:  Extreme 
temperature  or  soil  moisture  conditions, 
lack  of  pollinators  or  poor  pollinator 
efficiency,  lack  of  seedling 
estabbshment  sites  due  to  overgrazing, 
and  trampling  of  seedlings  by  cattle. 

The  first  collections  of  Amsonia 
keameyana  were  made  by  Mr.  F. 
Thackery  from  its  only  known  locality 
on  May  24. 192a  and  again  on  April  9. 
1928.  Mr.  R£  Woodson,  Jr.  described 
the  species  using  Thadcery's  material 
and  a  1927  collection  by  I^bles, 
Harrison,  and  Kearney  (Woodson  1928). 
The  spedes  was  named  in  honor  of  Mr. 
T.H.  Kearney,  then  of  the  U.S.  Bureau  of 
Plant  Industry,  who  supplied  much 
information  about  the  genus  in  Arizona 
to  Woodson  and  other  botanists. 
Although  Woodson  (1928)  originally 
regarded  Amsonia  keameyana  as  a 
sterile  hybrid  between  two  species  of 
the  subgenera  Articularia  and 
Sphinctosiphon  he  believed  Amsonia 
keameyana  ranked  as  a  distind  spedes 
of  recent  hybrid  origin.  Subsequently. 
Woodson  (1938)  reduced  the  taxon  to    , 
synonymy  under  Amsonia  palmeri  in 
1938.  He  justified  the  reduction  by  citing 
its  sterile  se^i|,  its  floral  similarities 
with  Amsonia  palmeri,  and  its  locality 
near  the  range  oi  Amsonia  palmeri.  In  a 
recent  revision  of  the  genus.  McLaughlin 
(1982)  recognized  Amsonia  keameyana 
as  a  valid  taxon.  McLaughlin  based  his 
conclusion  on  his  observations  that  66 
percent  of  seeds  were  viable  and  that 
the  taxon  has  distinct  morphological 
characteristics. 

Federal  action  involving  this  species 
began  with  section  12  of  the  Endangered 
Species  Act  of  1973,  wliich  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  lie  endangered, 
threatened,  or  extinct  This  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9 1975.  On  July  1. 1975,^e 
Service  published  a  notice  in  the  Federal 
Reglstar  (40  FR  27623)  of  ite  acceptance 
of  Siis  report  as  a  petition  within  the 
context  of  section  4(c)(2).  now  section 
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4(bM3NA).  of  tfM  Act  and  of  its  intration 
tharaby  to  review  the  ttatui  of  thoM 
plants.  Amsonia  keameyana  wet 
included  as  endangered  in  the  July  1. 
1075,  petition. 

On  Decamber  15. 198a  (45  PR  82485) 
and  Septemlter  27. 1885.  (SO  PR  36628). 
the  Sendee  published  updated  notices 
reviewing  the  native  plants  t>eing 
considered  for  classification  as 
threatened  or  endangered.  Amsonia 
kaameyana  was  included  in  these 
notices  as  a  category  1  species,  meaning 
that  substantial  informatioa  was  on 
hand  to  support  the  biological 
appropriateness  of  proposing  to  list  as 
endai^iered  or  threatened. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act.  as  amended  in  1982. 
requiraa  the  Sacratary  to  make  findings 
oo  certain  pending  petitions  within  one 
year  of  their  receipt  Section  2(b)(1)  of 
the  Act's  Amendments  of  1982  further 
requiree  that  all  petitioos  pending  oo 
October  IS,  1982,  ba  treated  as  having 
been  newly  submitted  oo  that  data. 
Because  the  1975  Smithsonian  report 
was  accepted  as  a  petitioo.  all  the  taxa 
oontaineo  in  the  notice,  inchiding 
Amaoaia  keameyana  were  treated  as 
being  newly  petltionad  on  October  IS, 
1982.  On  October  IS,  1983:  October  IZ 
1984:  October  11, 1985;  and  October  ia 
1988  the  Service  made  the  one-year 
findings  that  the  petition  to  list  Amaonia 
kaameyana  was  warranted,  but 
precluded  by  other  listing  actions  of 
higher  priority.  Biological  data,  supplied 
by  Phillipe  and  Brian  (1982).  fuUy 
support  a  listing  <A  Amaonia  keameyana 
as  endangered.  The  July  la  1987. 
propoeal  (52  PR  28080)  of  Amaonia 
Monieyana  to  be  endangered 
constituted  the  final  12-month  finding 
for  this  species. 

Summary  of 


afP( 


In  the  July  10. 1987.  propoeed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organisations,  the  tribe  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  the 
Tucson  Daily  Star  and  the  Tucson 
Citizen  on  August  25. 1987  which  invited 
general  public  comment  One  comment 
was  received  and  is  discussed  below. 

The  U.S.  Forest  Service  commented 
that  the  species  does  not  occur  on  land 
within  the  National  Forest  System.  They 
had  no  new  information  on  the  species 
nor  did  they  take  a  position  on  the 
proposal. 


After  a  thorou^  review  and 
consideration  of  all  information 
available,  the  Service  determined  that 
Amaonia  keameyana  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(aHl)  of 
the  Endangered  Species  Act  (16  U.S.C 
1531  el  aeq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  spedes  may  be  determined 
to  ba  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
Thaea  factors  and  their  application  to 
Amaonia  keameyana  Woodson 
(Kaamay's  bhia-star)  are  as  follows: 

A.  The  preaent  or  threatened 
deatruction,  modification,  or  curtailment 
ofita  habitat  or  range. 

The  historic  and  present  known 
ranges  of  i4iRSonKi  ikeonMyano  are  the 
same:  however,  the  number  of  plants  in 
the  populatloa  has  declined  si^ilficandy 
fhun  25  in  1982  to  8  in  1988.  The  habitat 
ot  Amaonia  keameyana  has  been 
severely  modified  by  cattle  grazing. 
Although  the  plant  does  not  appear  to 
be  eaten  by  cattle,  several  indirect 
effects  of  grazing  may  have  contributed 
to  a  decrease  in  plant  numben.  Severe 
overgrazing  causes  a  decline  in  plant 
species  diversity,  which  may  be 
accompanied  by  a  reduction  in 
pollinator  numbers  and  species.  Given 
the  small  population  size  of  Amaonia 
keameyana,  pollinator  availability  and 
maximum  pollen  transfer  inay  be  critical 
for  the  maintenance  of  genetic  variation 
and  adaptive  potential 

Loea  of  plant  cover  and  the 
disturbance  of  topeoil  are  other  effects 
of  cattle  grazing.  Together,  these  facton 
Increase  the  potential  for  erosion  and 
Hooding.  Aauonia  keameyana  is  very 
vulnerable  to  flooding  beosuse  of  its 
location  aloiM  a  single  drainage  that 
periodically  floods.  A  flash  flood  may 
have  occurred  in  this  drainage  in  1983,  a 
year  when  widespread  flooding 
occurred  in  southern  Arizona.  Such  a 
flood  would  explain  the  decline  in  plant 
numbera  from  25  in  1982  to  8  in  1986. 

Cattle  grazing  may  negatively  affect 
the  number  of  successfully  established 
seedlings.  Grazing  causes  topeoil 
disturbance,  which  can  result  in  a 
reduction  of  the  number  of  seedling 
establishment  sites.  Seedlings  may  be 
killed  by  trampling. 

B.  Overutitixation  for  comme.'cial. 
recreational,  acientific  or  educational 
purpoaea. 

No  detrimental  uses  of  this  plant  are 
known.  However,  one  purposeful  act  of 


vandalism  could  cause  the  extinction  of 
this  species.  , 

C.  Disease  orpredation. 

McLaughlin  (1962)  suggested  that 
stinkbugs  [Chlorochroa  ligata]  could  be 
responsible  for  the  destruction  of  up  to 
100  percent  of  this  species'  annual  seed 
production.  Stinkbugs  have  been 
observed  damaging  seeds  o\  Amsonia 
grandipora.  Althov^  such  seed 
predation  has  not  been  documented  for 
Amaonia  keameyana,  stinkbugs  also 
occur  within  the  range  ol  Amsonia 
keameyana.  and  it  therefore  seems 
likely  that  its  seeds  may  also  be 
damaged.  McLaughlin  (1962)  speculated 
that  destruction  by  stinkbugs  accounted 
for  Woodson's  (1828)  report  of  zero 
percent  seed  viability  for  Amaonia 
keameyana. 

p.  The  inadequacy  ofexiating 
regulatory  mechanisma. 

Amaonia  keameyana  was  included  in 
Section  3-OOlB  of  the  Arizona  Native 
Plant  Law,  effective  February  5. 1986. 
This  law  prohibits  the  collection  of  this 
species  unless  a  permit  for  educational 
or  scientific  purposes  if  granted  by  the 
Arizona  Commission  of  Agriculture  and 
Horticulture.  The  constitution  of  the 
Tohono  O'odham  Tribe  grants  access  to 
the  Reservation  and  permission  to 
collect  plants  to  tribal  memben  oidy. 
However,  the  Tribal  Council  may  grant 
access  and  collection  permits  to  non- 
members.  The  Endangered  Species  Act 
will  provide  additional  protection  and 
encouragement  of  active  management 
for  this  plant  through  section  7 
(interagency  cooperation)  requirements 
and  through  section  9,  which  prohibits 
removal  and  reduction  to  possession  of 
plants  occurring  on  Federal  lands. 

B.  Other  natural  or  manmade  factors 
affecting  ita  continued  exiatence. 

The  low  numbers  and  limited 
distribution  of  Amsonia  keameyana 
incresse  the  species'  vulnerability  to 
natural  or  man-caused  stresses.  Further 
reduction  in  the  number  or  density  of 
plants  could  reduce  the  reproductive 
capabilities  and  genetic  variability  of 
the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Amaonia 
keameyana  as  endangered  without 
critical  habitat  Endangered  status 
seems  appropriate,  because  Amsonia 
keameyana  is  in  danger  of  extinction 
throughout  its  range  owing  to 
degradation  of  its  habitat  and  poor 
reproduction.  Critical  habitat  is  not 


being  designated  for  the  reasons 
discDSsed  bdow. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Amaonia  keameyana 
because  its  banted  distribution  makes  it 
vulnerable  to  the  threat  of  vandalism. 
PubUcatioo  of  critical  habitat 
descriptions  and  naps  would  call 
attention  to  this  species,  making  it  even 
more  vulnerable  to  vandalism.  The  BIA 
and  Tohono  O'odham  Nation  have  been 
notified  of  the  location  and  impmtanoe 
of  protecting  this  species'  habitat 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovoy  process 
and  through  the  section  7  consultation 
jeopardy  standard.  Therefore,  it  would 
not  be  prudent  to  deteimme  critical 
habitat  for  Amaonia  keameyana  at  this 
time. 

AvaiaMe  Censsrvation  Measures 

Conservation  measares  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
throu^  listing  encoiu-ages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  "The  Endangered  Spedes 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  cairied  out  for  all  listed 
spedes.  Such  actions  are  initiated  by  the 
Service  at  the  earliest  opportunity,  "nie 
protection  required  of  Federal  agendes 
and  the  prohlbitfona  against  taking  are 
discussed,  in  part  below. 

Section  7{a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  avahiate 
their  actions  with  respect  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened  moA  with  respect  to  ita 
critic^  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  90  CFR  Part 
402.  Section  7(a)(Z)  requires  Fiederat 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  Jeopardize  dm  ouutluued 
existence  of  a  listed  species  or  to 
destroy  or  advetsriy  nwdify  its  critical 
habitat  If  a  FMeral  actioR  may  affect  a 


listed  spedes  or  its  critical  habitat  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Amsonia  keameyana  occurs  on  tribal 
land  on  the  Tohoiu)  O'odham  Indian 
Reservation.  The  BIA  is  responsible  for 
issuing  livestock  grazing  permits  on 
tribal  lands  (25  CFR  166.7)  and  is 
currendy  conducting  soil  and  range 
concfition  surveys  with  the  Soil 
Conservation  Service  to  develop  the 
basis  for  a  permitting  system  (Henslein. 
BIA  Phoenix,  pen.  comm.,  1966).  Federal 
activities  that  could  impad  Amsonia 
keameyana  and  its  habitat  include,  but 
are  not  limited  to,  issuance  of  permits 
for  grazing,  range  improvements,  or  any 
other  activities  diat  do  not  include 
plaiming  for  this  spedes'  continued 
existence.  The  Service  will  continue  to 
work  %vith  die  BIA.  and  the  Tohono 
O'odham  Nation  to  secure  protection 
and  proper  management  oi  Amsonia 
keameyana  while  accommodating 
agency  activities  to  the  extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.ftl  set 
forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  SO  CFR  17.61,  apply. 
These  pn^bitionst  m  part  would  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant 
transport  U  in  interstate  or  foreign 
oonmetoe  in  the  coarse  of  a  gommerdal 
activity,  seQ  or  offer  it  for  sale  in 
interstate  ot  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
Jnrisdidion  and  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents  . 
of  the  Service  and  State  conservation 
agendes.  The  Act  and  SO  CFR  17412  and 
17.03  also  provide  tat  tte  issuance  of 
pannita  to  cany  out  otherwise 
prtrfribited  activities  tmrolving 
endangered  spedes  under  certain 
circumstances.  Widi  regard  to  Amaoaia 
keameyona.  it  is  antid^ated  that  few,  if 
any,  trade  permitB  would  ever  be  sou^ 
or  issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  die  regulations  on 
planiB  and  inquiriea  regaiding  diem  may 
be  addresaad  to  the  Rerant  DTandi, 
Office  at  Maaagement  Authority,  U.S. 
Fish  and  WQAfe  Sorioe,  HamiltoR 
Baiklrag.  Room  40a  Washington,  DC 
20240  (703/34»-M65). 

Natiooal  EnvitoonMotal  Mftj  Act 

The  Rsh  and  Wfldlife  Service  Ints 
detemiued  that  an  EnviroHnentri 


Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Fndangpred  Spedes  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
Odober  25, 1983  (48  FR  48244). 

Refi 


CHmI 

McLaughlia  SJ*.  19BZ.  A  revisian  of  tlw 
southwestern  species  of  Amsonia 
(Apocynaceae).  Annals  of  die  Missouri 
Botanical  Garden  e8(^:336-35a 

Phillips,  EG.  and  N.  Kian.  1982.  SUtus  repoH 
on  Amsonia  keameyana.  US.  Fish  and 
Wildlife  Service.  C^ce  of  Endangered 
Species,  Albuqueique.  NM.  12  pp. 

Turner.  itM.  luid  D£.  Brown.  1982.  Sonoran 
desert  scrub.  Ai  DiE.  Brown  (ed).  Biotic 
Communities  of  the  American  Southwest- 
United  States  and  Mexico.  Desert  Plants 
4:181-221. 

Woodson.  R.E.,  ]t.  1928.  Studies  in  the 
Apocynaceae  III.  A  Bonograph  of  the 
genus  Amsonia.  Annals  of  the  Missouri 
Botanical  Garden  15:37a-<3«. 

Woodson.  R.E..  )r.  193a  Anmaaia.  North 
American  Flora.  29:126-131. 

Autfiar 

The  primary  author  of  this  rule  is 
Peggy  OlwelL  Endangered  Species 
Botanist  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  1306,  Albuquerque.  NtA  87103 
(506-768-3972). 

List  of  Subjects  iB  58  CFR  Part  17     ^ 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Pnanulgatian 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  1,  Tide  50  of  die  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

PART  17-{AMEN0ED) 

1.  The  authority  citation  for  Fnl  17 
continues  to  read  as  follows: 

AvAorilr  Pnb.  I- 98-205. 67  Stst  8M:  Pub. 
L.  94-380. 90  Stat  911:  Pnb.  L  96-832.  as  Stat 
3751:  Pab.  U  W-iaa  ta  Stat  12Bc  Pab.  L  97- 
304. 99  Stat  1411  tia  U.SX1  ISSl  af  sag.):  Pirii. 
L  90-625. 100  Stat.  3500  (1986).  unless 
otherwise  noted. 

2.  Amend  1 17.12(h)  by  adding  die 
following  ia  alphabetical  onkr  aadsr 
the  fismify  ^loeynaceoe.  to  te  List  af 
Endangered  and  Thsealenad  Planto:  \ 

§17.18 
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DCP/MmiEtlT  OF  COMMCnCl 


fOCFRParlMS 
lOesiMtNoL 


R  National  Marin*  Plshariea 
Sarvioa  (NMF8).  NOAA.  Conuneroa. 
ACnONc  Notioa  of  final  initial 
•padflcations  for  IflOB. 

•UMMNV:  NOAAIkuas  this  notice  of 
final  initial  medflcations  for  the  1960 
fishing  year  for  the  Atlantic  mackerel 
squid,  nod  butterflsh  fisheries. 
Ragulatioos  governing  these  fisheriee 
require  the  Secretary  of  Commerce 
(Secretary)  to  publish  spedflcations  for 
the  current  fiahing  year.  This  action  is 
intended  to  promote  the  development  of 
the  U.8.  Atlantic  mackerel  squid,  and 
butterflsh  fisheries. 


t  OATC  January  1. 1080. 

:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Coundl's  analysis 
and  recommendations  are  available 
from  John  C  Bryson.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council  Room  2115,  Federal  Builcting. 
300  South  New  Street  Dover.  DB 10001. 


Kathi  L  Rodrigues.  50e-281-3eoa  exL 

324. 

Regulations  impI«Daenting  the  Fishery 
Managmnent  Plan  for  Atlantic  Mackerel 
Squid,  and  Butterfish  Fisheries  (FMP). 
prepared  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council),  appear 
at  SO  CFR  Part  055.  Preliminary  initial 
specifications  for  the  1000  fishing  year 
for  Atlantic  mackerel  squid,  end 
butterflsh  were  published  on  October  28, 
1000  (53  FR  43741).  with  request  for 
public  comment 


11m  following  table  lists  the  final 
initial  annual  specifications  In  metric 
tons  (mt)  for  the  maximum  optimum 
yield  (Max  OY).  allowable  biological 
catch  (ABC),  and  initial  optimum  yield 
(lOY),  which  is  the  sum  of  domestic 
annual  harvesting  (DAH)  and  total 
allowable  level  m  foreign  fishing 
(TALPF)  for  Atlantic  mackerel  ///ex  and 
Loligo  squids,  and  butterflsh.  These 
Initial  specifications  are  the  amounts 
that  the  Northeast  Regional  Director. 
NMFS,  (Regional  Director)  has 
determined  will  produce  the  greatest 
overall  net  benefit  to  the  nation  for  the 
1000  fishing  year  beginning  January  1. 

Tabu.— iMTiAL  Annual  SPConcA-noNS 
FOR  Atlantic  Mackerel,  Somo.  and 

BUTTENnSH    FOR    THE    1969    FtSHMQ 

Year.  January  1  through  December 
31, 1969. 

On  maetc  tonal 


Israqulrad 


lOVsat 
*NotaspSaiMa:Ma 
•OVeanitMtoWa  ^ 

*  Fte  awwy  •  Mi  TALI^I'mvi 

Haas  S  iM  JVP  and  1  (M  UA 
N  OS.  pweiMid  produgli 
1 3  lie  JVP  ney  be  aubasaiiidk 

The  above  qMdflcations  contain  no 
changse  fromjdioee  propoeed  and 
published  nrOctober  2&  196& 

Reepoaeee  to  Coounents 

Comments  were  submitted  by  Blue 
Water  Fish  Tackle  Co..  Scan  Ocean. 
In&.  the  Royal  Netherlands  Embassy 
(RNE).  Um  Embassy  of  the  Polish 
People's  Republic  (FPR).  National 
nsberles  Institiite.  Inc  (NFI).  Seafreeie 
Ltd..  Mayflower  International  Ltd.. 
Lunds  Fisheries.  Inc  and  Nantucket 
Sound  Fish  Weirs,  inc. 

Comment  Blue  Water  Fish  Tackle  Co. 
commented  that  there  should  be  no 
directed  foreign  fishing  on  squids, 
mackerel  or  butterflsh  in  the  Exclusive 
Economic  Zone  (EBZ)  because  these 


spedes  are  needed  to  sustain 
populations  of  large  ocean  pelagics  such 
as  tima,  swordflsh,  and  billfish. 

Response:  There  is  no  direded  foreign 
Hshing  proposed  for  squids  and 
butterfish.  Therefore,  the  response  will 
address  foreign  fishing  for  Atlantic 
mackerel  only. 

Large  oceanic  pelagics  such  as  tuna, 
swordfish,  and  billflsh  are  known  to 
feed  on  a  variety  of  spedes.  For 
instance,  sampling  of  swordfish  stomach 
contents  reveal  herring,  menhaden, 
blueflsh.  silver  hake,  argentine,  and 
rattails.  as  well  as  several  spedes  of 
squids,  mackerels,  and  butterflsh. 
Another  investigation  identified  28  types 
of  food  items  that  were  consumed  by 
sailflsh.  Although  large  pelagics  are 
known  to  feed  on  Atlantic  mackerel 
they  are  opportunistic  feeding  on  a 
wide  varied  of  spedes.  and  not 
dependent  on  any  particular  one. 

Predator-prey  relationships  are 
particularly  complex  and  are  not  among 
the  fadors  considered  in  setting  the 
Atlantic  mackerel  lOY.  However, 
maintenance  of  a  spawning  stock  size  of 
eoaooo  mt  is  central  to  the  allocation 
process.  NMFS  biologists  estimate  that 
the  current  condition  of  the  stock  would 
allow  200.000  mt  of  AUantic  mackerel  to 
be  removed  from  the  stock  and  still  , 
maintain  a  total  stock  size  of  over  orte 
million  mt.  The  30.000  mt  allocated  for 
TALFF,  if  harvested,  is  not  likely  to 
adversely  afTed  the  Atlantic  mackerel 
stock  or  reduce  it  to  a  point  where  large 
pelagics  would  be  affeded. 

CommeaL'  RNE,  Scan  Ocean.  Inc  and 
the  PPR  commented  that  the  proposed 
TALLF  and  JVP  amounts  for  AUantic 
mackerel  are  substantially  lower  than 
the  amounts  requested  by  foreign 
nationals,  and  lower  than  that  which 
was  available  in  196&  The  low  amounts 
make  planning  flshing  operations 
difficult  because  it  appears  the  amounts 
requested  will  not  be  available.  The 
commenters  believe  that  TALFF  and  JVP 
levels  should  be  raised  to  accommodate 
the  applications  submitted  by  the 
Netheriands  and  Poland. 

Response:  Atlantic  mackerel  TALFF 
and  JVP  are  components  of  lOY  and  are 
not  set  diredly  In  relation  to  amounts 
requested  in  foreign  flshing  applications. 
lOY  Is  to  provide  maximum  bmeflta  to 
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tiie  United  States.  The  basis  for  setting 
ICY  is  described  in  the  proposed  rule 
published  on  Odober  28, 1988.  It  is 
expected  that  maximum  net  benefits 
will  be  derived  this  year  from  the 
purchase  requirements  of  joint  venture 
and  processed  product  associated  with 
allocations  of  TALFF. 

Comment:  The  RNE  requested 
confirmation  that  the  difference 
between  the  AUantic  mackerel  ABC  and 
ICY  (330,000  mt  minus  74,000  mt)  could 
be  made  available  to  the  foreign  fleets. 
The  RNE  requested  that  consideration 
be  given  to  the  fact  that  fleet  ownera 
must  make  their  fishing  plans  well  in 
advance.of  actual  fishing  operations, 
and  need  to  know  the  quantities  which 
are  actually  avaUable. 

Response:  Thirty  thousand  nit  of 
TALFF  and  10,000  mt  of  JW  are 
available  to  foreign  fleets  to  b^in  the 
1989  fishing  year.  However,  regulations 
for  the  Atluitic  mackerel,  squid,  and 
butterfish  fisheries  provide  that  the  lOY 
may  be  adjusted  by  the  Regional 
Director,  in  consultation  with  the 
Council  at  any  time  during  the  fishing 
year.  The  basis  for  adjustment  must 
either  be  that  U.S.  flshermen  wUl  exceed 
the  initial  DAH  or  that  an  adjustment 
will  produce  maximum  net  benefits  to 
Uie  United  States.  Given  Uie  likelihood 
that  the  domestic  fishery  will  not  exceed 
DAH  this  year,  any  increase  in  beneflts 
to  Uie  United  States  from  Uie  1989 
AUantic  mackerel  fishery  would,  for  the 
most  part  result  from  the  required 
purchase  ratios  of  3,000  mt  of  JVP  and 
1,000  mt  of  U.S.  processed  piodud  for 
every  94)00  mt  of  TALFF  (9:3  and  1 
poUcy).  Any  Inseason  adjustments  to 
TALFF  wiU  depend  largely  on  the 
performance  of  the  foreign  fleet  as 
measured  by  adherence  to  the  9:3  and  1 
policy.  I 

Comment  RNE,  FPR,  Lunds  and  Scan 
Ocean  commented  that  the  9:3  and  1 
policy  is  imachievable  and  cosr 
prohibitive.  Scan  Ocean  commented  that 
it  wiU  have  to  renegotiate  with  its 
foreign  partners  because  original 
negotiations  for  the  joint  venture  were 
predicated  on  a  policy  of  9:3  or  1. 

Response:  The  policy  requiring  joint 
venture  purchase  and  processed  product 
purchase  was  announced  to  the  industry 
in  the  final  rule  setting  the  specifications 
for  1988.  This  was  accomplished  via  a 
Federal  Register  notice  on  Debember  11, 
1987  (52  FR  47034),  specificaUy  to 
provide  the  industry  nvith  advance 
notice.  The  9:3  and  1  poUcy  is  intended 
to  promote  the  development  of  the 
domestic  mackerel  fishery  by 
encouraging  the  partidpation  of  U.S. 
harvesters  and  processors.  Five  foreign 
flshing  applications  for  the  1980  AUantic 
mackerel  fishery  were  received,  two  of 


which  comply  closely  with  the  9:3  and  1 
policy.  This  indicates  that  some 
consider  the  ventures  to  be 
economicaUy  viable,  lliese  applications 
will  be  given  preference  in  aUocation 
decisions. 

Comment  Scan  Ocean,  Ina  and 
Lund's  Fisheries,  Inc.,  commented  that 
the  option  to  sell  over-the-side  to  foreign 
vessels  is  essential  to  the  AUantic 
mackerel  fishery  because  there  is  not 
enough  shoreside  capacity  or  interest  on 
the  part  of  U.S.  processors  to  handle  the 
large  volume  necessary  to  mariiet  this 
low-priced  spedes  profitably. 

/Zes/>o/i5s:  An  lOY  has  been 
established  which  provides  for  10,000  mt 
of  JVP  to  be  made  available  for  the  1989 
fishing  year.  This  amount  is  in 
proportion  to  the  avaUable  TALFF 
according  to  the  9:3'and  1  policy. 
However,  since  JVP  provides  more 
benefits  to  the  United  States  than 
foreign  directed  fishing,  applications 
requesting  additional  JVP  without 
TALFF,  may  justify  an  adjusbnent  to  the 
lOY  to  increase  JW.  In  addition,  the 
TALFF  and  JVP  can  be  increased 
consistent  with  performance  against  the 
ratios  noted  above. 

Comment  NFI  commented  that  the 
same  processing  capadty  exists  for 
Illex,  as  weU  as  Loligo  squid  and, 
therefore,  there  should  be  no  JVP  for 
Illex  squid  as  there  is  none  for  Loligo 
squid.  NFI  further  commented  that  an 
allocation  of  Illex  squid  JVP  conflicts 
wiUi  Uie  FMP  goal  of  full  U.S. 
development  of  the  squid  fishery  and 
frustrates  U.S.  marketing  efforts. 

Response:  As  stated  in  the  final  rule 
implementing  the  1908  specifications 
March  4, 1988  (53  FR  0991),  despite  Uie 
considerable  capadty  of  ihe  U.S.  fr«ezer 
trawler  fleet  and  U.S  shoreside  facilities, 
the  avaUability  of  higher  priced  spedes 
makes  Illex  squid  a  less  desirable 
species  to  U.S.  processora.  The  Illex 
squid  fishery  does  not  appear  to  be  at 
the  point  of  development  where  U.S. 
interests  wiU  process  all  of  the  DAR  In 
1988,  U.S.  proc^sors  utilized  only  1,941 
mt  of  the  available  14,000  mt  ot  Illex 
squid.  Foreign  processore  can  provide 
the  necessary  maricet  ouUet  for  joint 
venture  produced  Illex  squid. 

Comqtent  Seafreeze,  Inc.  asked 
severaL<)ue8tions  regarding  Illex  squid 
and'^d^intic  mackerel  JVP  and  TALFF 
levelsl^ey  are  as  foUows: 

1.  Given  increases  in  U.S.  processing 
capacity,  how  wiU  an  Illex  squid  JVP 
level  of  3,000  mt  be  in  the  best  interest 
of  the  U.S.  industry,  particulariy  in  view 
of  competition  with  domestic  product? 
How  many  wet  boats  wiU  be  able  to 
participate  in  this  joint  venture,  and 
what  wiU  be  the  level  of  flnandal  return 
to  the  industry  and  the  economy?  Will 
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this  level  exceed  that  which  would  be 
generated  if  3,000  mt  were  harvested, 
processed,  and  marketed  by  a  domestic 
shoreside  facility? 

Response:  As  mentioned  above,  it  is 
not  capadty  alone  which  is  considered 
in  setting  the  DAP.  It  is  the  capacity  and 
the  intent  of  the  U.S.  industry  to  process 
Uie  DAH  Uiat  forms  Uie  basis  of  DAP 
determination.  Despite  considerable 
harvesting/processing  capadty,  the 
United  States  produced  very  litUe  Illex 
squid  in  1988.  Although  it  is  recognized 
that  3,000  mt  of  JVP  Illex  squid  may 
compete  in  the  worid  market  with  U.S. 
processed  product  this  amount  will 
provide  a  much  needed  economic 
benefit  to  the  fleet  of  small  "wet"  boats 
that  do  traditionaUy  fish  for  Illex  squid. 
Some  U.S.  fishermen  report  that  for  the 
time  being,  the  competition  provided  by 
foreign  joint  ventures  ensures  them  a 
better  price.  It  is  unknown  how  many 
U.S.  boats  will  partidpate  or  whether 
there  will  be  a  joint  venture:  however, 
testimony  at  the  pubUc  hearing  held  1 
the  Coundl  in  August  1988,  indicated  a 
considerable  interest  exists  for  joint 
ventures  from  New  Yorii/New  Jersey 
area  fishermen. 

The  Congress,  in  passing  an 
amendment  to  the  Magnusmi  Rshety 
Conservation  and  Management  Ad  in 
1978  (Pub.  L  95-354),  deariy  intended 
that  U.S.  fishermen  have  the  option  of 
selling  fish  to  foreign  processors  if  U.S. 
processors  did  not  have  the  capadty 
and  intent  to  utilize  it  The  foUowing  is 
quoted  from  the  Congressional  Record: 
"The  amount  of  U.S.  harvested  fish 
which  will  not  be  processed  by  U.S.  fish 
processors  will  be  available  for 
immediate  sale  to  foreign  fish 
processore." 

The  price  differential  between 
shoreside  processed  and  joint  venture 
produced  Illex  squid  depends  upon  a 
variety  of  facton.  GeneraUy  speaking, 
shoreside  processing  should  provide  the 
greatest  economic  return.  However,  to 
date,  U.S.  processors  have  not  utilized 
the  entire  DAH,  and  therefore,  joint 
ventures  remain  an  alternative. 

2.  How  will  an  Illex  squid  JVP  level  of 
3,000  mt  stimulate  market  development 
for  U.S.  produd  when  it  will  not  be 
mariceted  as  domestic  produd? 

Response:  The  Illex  squid  JVP  level  of 
3,000  mt  is  not  necessarily  intended  to 
stimulate  market  development  for  U.S. 
product  This  amount  represents  the 
portion  of  DAH  that  U.S.  processore  are 
not  expeded  to  utilize  during  the  1980 
fishing  year.  This  provides  a  potential 
economic  benefit  to  the  nation  by 
allowing  domestic  harvestera  an 
opportunity  to  maricet  product  they 
would  not  otherwise  be  able  to  sell 
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•horMida.  Then  it  no  indicatioB  IImI  • 
S4)00  art  |VP  wM  htodv  oiailwt 

uCVMOnBCBt  for  U.&  JNUUIICt. 

S.  WMt  CI  italic  wH  be  utllixsd  to 
«nsui«  that  foreign  partnan  anfaaid  In 
///int  aqirid  fVP  wlil  praparly  hnda  tka 
prodact,  wirich  haa  baan  a  praMasi  In 

Rmpantt:  Thara  ara  bo  critarte 
employad  by  MiflV  to  antora  tliat 
forai^  partaafi  prapariy  handia  tna 
product  onoa  it  ia  racaiTad  oiwt^tW  aida 
utMB  XjJot  vaaaaia.  Wiian  a  product  ia 
pufdtoaad,  i1m  ownar  haa  a*duaiya 
control  of  that  product. 

4.  How  wil  TALPP  and  |VP  for 
mactatal  alinulata  tha  donaatic 
induatry,  givan  tna  domination  of  dM 
warid  Btfkat  by  foreign  fleets  (md 
reauMng  low  world  market  price)  and 
the  dactaaaing  intaraat  by  domeatic 
nibaraMB  to  participate  in  Joint 
vantaraaT 

Rmpotma:  Thie  comment  waa  made 
and  raaponded  to  in  tiie  pablicatioa  of 
the  Baal  apadficatioBa  for  1M8.  Iliat 
raapaflaa  la  lapaatao  oetowr 

Tba  \3A.  Atlantic  madcerel  fiahary  ia 
underutifiiadilBa  to  die  Hmited  maifcat 
for  export.  71m  Councirs  poHcy  is  to 
foster  growth  in  this  fishery  the  sane 
way  as  it  did  the  aquid  and  butterflafa 
fishatiaa.  Iliat  ia.  hf  developing  export 
marhata  for  U.S.  predoct  by  offering  for 
a  tiuM.  TALPF  and  )VP  as  an 
induoaaaat  toward  tba  parchaaa  of  US. 
proeaaaad  praduet  The  Atlantic 
mackarai  TAUP  and  JVP  allocatiooe 
provide  basanta  to  tna  United  Stataa  in 
several  waya.  PIrat.  tba  requirement  of  a 
JV  piircfcaas  far  TALFF  provides  U.S. 
harvaatora  at  laeat  a  temporary  market 
for  their  praduct  SacemL  U.8. 
proceaaors  have  a  aiBrkat  for  1  mt  of 
tlieir  product  for  every  9  mt  of  TALff 
allocated,  a  potential  aria  of  MMW  art 
this  year,  k  ia  bopad  tka«  US.  piodw:t 
wiU  tbaraby  fabi  a  faathoM  to  the 
maikatplaoa.  FfaMAy.  tba  Unitad  Stotoa 

Sine  ravaanaa  from  faaa  eeOectad  from 
reipi  aattOM  lilriM  to  the  BZ-. 

5.  Wbat  erttarta  wfll  be  Btfliaed  to 
evaluating  applications  for  mackerel 
TALFF? 

JtsspcwasL  CHtatia  aaad  to  avaluato 
appbiatioaa  for  aadwral  TALFP 


include  oonaidaratioB  of  tba  8:3  and  1 
policy,  aa  wall  as  tba  aitaria  outikiad 
under  section  2m(eUl)(E)  of  the 
Magnuaon  Act  in  addition. 
coiMidaratian  uras  givan  to  dactaaaiBg 
tba  impact  on  marina  mammals  tbat 
may  occur  in  aaaodalioa  with  tba 
Backaral  fiahary. 

&  How  aD  NMPS  gauge  GoaopliaBoa 
with  mackaial  puicfaaaa  i 
How  wiU  NMFS  vailfy  IhatUa 
proeaaaad  madMral  ia  or  ia  not  avattabla 
and  how  will  tba  prioa  ba  detanaiMdr 

/faqirw-  rmmHaBT*  wttb  Iha  jatu 
venture  purcbaaa  laqnliamanta  ara 
monitored  by  the  Nartbaast  R^ioa 
FocaitB  Fiahary  C 

hmdiad  pafcant  obaafrai  eaaan^  la 
maintained  aboai 

CompUanoa  wMb  [ 
raquiremaBiB  have  ia  tba  paat  baaa 
difRcult  to  isisiiaiBi  CBrraatly.  tba 
Regional  Dlwctor  ia  i 


toraquira 

biUofladi 


'ladii«to( 
praduct  purohasas  prtor  to  ralaaaa  of 
additioaal  TALPF. 

7.  The  Fadsaal  Ra^alar  fn  PR  4S7i«l. 
October  Ja  19M)  atatoa.  nflwOMradTa 
policy  for  development  of  US.  J 
has  baan  to  stiawriato  ffvarth  aad 
investment  an  the  dam 
concutrenl  pbaaiBB-anI  af  I 
partic 

been  praeklad  to  U&  fiaUi«  IBI 
by  appUoatian  of  lUa  pabcy  to  tba 
LoUgo I       '      " " 


The  Council 
oouraaia 
mackerel 
benatod 
butteiflab 
short  time 
siMlarity 
and  tba 


tofaHowtbai 
tftoAtlanttc 
.H( 

tioniBlbe 
toa  vary 
axplata  tba 


nsnery  in*^uanig 
and  oonditiona: 
global  stock  dIartbtioBs  and 
importance),  hi  view  of  any  potentially 
significant  diflaranoa.  can  Ms  same 
policy  ba  appbad  to  tba  mackerel  flabary 
and  pwwrida  ■awlmiim  benefits  to  US. 
fishery  iniaiastsT 

Aes/mnserTALFP  and  fVP  for  the 
butteiiReh  fiahary  was  reduced  to 
bycatch  lavela  when  U.S.  prooessois 
demonstrated  tba  capacity  and  intent  to 


utiliaa  the  antiaa  OAH  whicb^ 
determined  to  aqual  lOY.  Aa  axpbtiBed 
in  response  to  ooHBBante  abawe.  dw 
Atlantic  mackarai  fiabary  baa  not 
achieved  the  level  afdavelopmant 
when  U.S.  pracaaaon  and  barveaters 
can  utilise  die  enlira  lOY.  Anriysis  of 
economic  considerations,  induAng 
world  market  condttiona.  can  be 
obteined  from  the  Cooncfl  (see 
ADDRESS). 

Conuaent  Nantucket  Sound  Pish 
Weirs,  faic.  commented  that  Atlantic 
mackeral  TALFF  should  be  reduced  to 
lara  in  order  to  increase  demand  for 
U.S.  produced  madLerel.  This 
commenter  advocates  applying  the  same 
strategy  to  the  development  of  the 
mackeral  fishery  as  waa  uaad  iar  tba 
Loligo  squid  fishery. 

Retpone:  The  CoondTs  pobcy  far 
developing  tbe  mackerel  fiibcry  is  to 
foUow  die  sane  cooiae  fallowed  for 
Loiigo  squid.  However,  tbe  domestic 
madierel  fishery  has  not  raacbed  the 
point  where  maximam  benefits  to  the 
United  States  would  be  derived  from  a 
lero  level  of  TALFF.  Meanwhile.  TALFF 
and  aaaodated  fVP  purchases  provide 
an  economic  benefit  to  some  U.S. 
processors  and  harvesters. 

In  addition,  the  Atlantic  mackerel 
stock  is  considered  underfished  to  the 
point  where  the  individual  grewth  rate 
is  inhibited  due  to  deoaity-dapendeat 
factors  and  it  has  become  advisable, 
from  a  biological  standpoint  to  reduce 
the  populatioQ  by  fishing. 

OasaifioatfeB 

This  actton  ia  autbariaad  by  90  CFR 
Part  655  and  compliea  wiA  B.a  122n. 

{\tVS.C\m\  et aeq.) 

Uat  af  Sobiacta  in  »  CFR  Part  Ni 

Ftsheriea,  Reporting  and 
recordkeeping  requirements. 

Dated  )anuaty  13. 19M. 

AMtutant  Adminhtrator  For  Fistterim, 
National  himrime  Pithtriea  Service. 
[FR  Doc  W-128B  Piled  1-17-H(  M5  un| 
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Proposed  Rules 


Federal  Regiater 

Vol.  54.  No.  12 

Thursday,  January  19,  1980 


This  section  of  Itte  FEDERAL  REGISTER 
contains  notices  to  the  putiKc  o(  the 
proposed  issuance  of  rules  and 
regulations.  Ttta  purpoee  o(  these  notices 
is  to  give  interested  persom  an 
opportunity  to  participato  in  ttte  rule 
making  prior  to  ttte  adoption  of  ttie  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

AQricultural  MarfcatlnQ  Sarvica 
7CFR  Part  999 

Soutti  Tans  Onioiw;  PropoMd 
ExpaiwM  Mid  AsaasatnMit  Rate  ' 

aoency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule. 

■uaiAirr.  This  proposed  rule  regarding 
South  Texas  onions  would  authorize 
expanses  and  establish  an  assessment 
rate  under  Mariceting  Order  959  for  the 
1988-89  fiscal  period.  Authorization  of 
this  budget  would  allow  the  South 
Texas  Ctaion  Committee  to  incur 
expenses  reasonable  and  necessary  to 
administer  the  program.  Funds  for  this 
program  would  be  derived  from 
assessments  on  handlers. 


date:  Comments  must  be  received  by 
January  30, 1989.  1/ 

AOOliESS:  Interested  persons  are  pvited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fniit  and 
Vegetable  Division,  AMS,  UDSA,  P.O. 
Box  96456,  Room  2085-S,  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Renter  and 
will  be  available  for  public  inspection  in 
the  OfTice  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  Room  2S25-S.  Washington. 
DC  2009Q-6456.  telephone  202-447-2431. 

SUPMaKNTARV  MFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
959  (7  CFR  Part  959).  regulating  the 
handling  of  onions  grown  in  South 
Texas.  This  order  is  effective  under  the 
Agricultural  Mariceting  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  001-^874). 
hereinafter  referred  to  as  the  Act 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirementa  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
^Administrator  of  the  Agricultural 
KQIrketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

llie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orden  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially  smaU 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  Texas  onions  under  this  mariceting 
order,  and  approximately  75  producers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  yeare  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  onions.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input., 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
regulated  shipments  of  onions.  Because 
that  rate  is  applied  to  actual  regulated 
shipmento,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  A  recommended  budget  and 
rate  of  assessment  is  usually  acted  upon 
by  the  committee  before  the  season 


starts,  and  expenses  are  i^urred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approval  must  be 
expe<jjted  so  that  the  committee  wiU 
have  funds  to  pay  ite  euiensea. 

The  South  Texas  ComfiDttee  met  on 
October  19, 1968,  and  unanimously 
recommended  a  1988-89  budget  of 
$379,675  and  an  assessment  rate  of  5^ 
cento  per  50-pound  container.  Regulated 
shipmento  during^e  1969  season  are 
projected  to  be  5.76  million  50-pound 
bags  and  to  yield  $316,800  in  assessment 
income.  This  amount  when  added  to 
$9,500  from  interest  and  $53,375  fiom  tbe 
reserve  would  be  adequate  to  cover 
budgeted  expenses. 

Last  year's  budget  totalled  $312.38a 
and  the  assessment  rate  was  initially 
established  at  SVi  cento  per  container. 
However,  the  assessment  rate  was 
increased  in  May  to  7  cento  per 
container  due  to  an  expected  shortfall  in 
production  caused  by  unfavorable 
weather  conditions.  1^  hi^er 
assessment  rate  was  deemed  necessary 
to  prevent  a  depletion  ordie 
committee's  reserve  fund.\ 

While  this  proposed  action  would 
impose  some  additional  costo  on 
handlers,  and  some  of  the  additional 
costs  may  be  passed  on  to  producera. 
these  costs  would  be  significantly  offset 
by  the  benefits  derived  &t)m  the 
operation  of  the  marketing  order. 
TTierefore,  the  Administrator  of  AMS 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  assessment  rate  approval  for  this 
program  nee3s  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its^xpenses  which  are 
incurred  on  a  continuous  basis. 

list  of  Subjecto  in  7  CFR  Part  959 

Marketing  agreements  and  orders. 
Onions  (Texas). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
959  be  amended  as  follows: 

PART  95»-ONIONS  GROWN  M 
SOUTH  TEXAS 

1.  The  authority  dtation  for  7  CFR 
Part  959  continues  to  read  as  foUews: 
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;  9ms.  l-tt>  «•  8ut  at  M 
■oMfMted:  7  U  S.C  mn-V4. 

1.  Section  960^29  is  added  to  read  as 
follows: 


Expenses  of  t37«l>75  by  the  Soutk 
Texas  Oakw  PosiaiiHee  aie  sutlMtriasd 
snd  sn  sssessment  rale  of  10056  per  80- 
pound  conteieer  or  equhrslent  quentity 
of  regulsted  ootoos  is  •stsblisbed  for  the 
fiscal  period  endint  July  31. 1808. 
Unexpended  funds  may  be  carried  over 
as  s  reserve. 

Dalsd:  Isnusfy  IS.  MMi 
%VlllMi|.Oayl«. 

Asaoi-iatm  Drftuty  Oinctor.  Fhiit  and 
Vegettibie  Di  vimwu. 

|FR  Ooc  «-12a0  FUsd  l-ia-88:  ft45  ami 
saaMt 


INVIflOIIMENTAL  PROTECTION 


OCPARTIICNT  OP  THE  TRCASURV 
SICFRPwtlM 


:  Departmental  Offices, 
Treasury. 

ACnoM:  Advance  notice  of  proposed 
rulemaking,  extensiea  of  ^ 
period. 


I  Notice  is  hereby  given  that 
the  Deportment  of  the  Treasury  is 
extemttng  the  comment  period  on  the 
Advsnce  Notice  of  Proposed 
Kulemsking  Kelsting  to  Identification 
Requirements  Required  to  Purchase 
Bank  Checks,  Cashier't  Checks. 
Traveler's  Checks  and  Money  Orders, 
published  in  the  Pedacal  Regialar  on 
December  29,  ItSe  (53  FR  51846).  The 
Tressury  Department  has  determined 
that  aM>re  time  is  needed  for  the  pabNc 
lo  review  aitd  comment  on  the  propoeal. 

OATK  Comments  now  will  be  accepted 
through  February  15, 1M0. 

Aoonnte  Cooaaants  sboald  be 
addressed  to  Amy  C.  Rudiuck.  Director, 
Office  of  Financial  Eolbroement. 
Department  of  the  Treasury,  Room  4320. 
1500  Psimaylvaaia  Avenue.  NW.. 
Washington.  DC  20220. 

Ksthleen  A.  Scott  Attaney  Advisor. 
Office  of  liM  Assistant  Cenaral  Coanael 
(Enforcement),  (202)  I 


Dated:  lasuary  U.  Ilm 

AaaiMtant  Secretary  (Eafommmntt. 
|FR  Doca»-42M  PUad  t-W-Mk  asttaal 
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ComplalaaaM  Ravtaav 

AiMMCVt  Environmental  Protection 
Agency  (EPA). 

;  Notice  of  Proposed  Rulemaking. 


R  This  notice  describes  the 
procedure  for  aaaassfaig  whether  a  State 
implementatian  plan  (SB*)  ssbmittsl  is 
sdequate  to  trigger  the  C)<>an  Air  Act 
requirement  that  EPA  review  and  take 
action  the  submittal.  Hie  notice 
describes,  among  other  things,  the 
criteria  for  determining  the 
"ccwptaHnaM"  of  the  subanittaL  EPA  is 
concerned  that  uncertainty  and 
excaasive  dalajrs  in  leviewing  SIRi 
frastrala  the  development  of  an  optimum 
State/FOderal  partnership,  caaae 
confusion  for  sources  lagnidiag 
spplicsble  regulationa,  ad  generally 
dampen  initiative  in  State  regolalory 
programs.  PixunpSed  by  tins  oonoam, 
EPA  is  instituting  a  wide  rants  ef  SiP 
processing  reionas  ss  described 
elsewhere  in  this  Padaaal  Ka^slac  The 
proposed  rulemaking  described  below  is 
one  of  these  rafonns. 

EPA's  previous  SV  ptooessing 
procedures  prsMided  no  mechanisB  to 
reject  or  otKsrwise  ebnsinate  essenliafly 
unreviewable  SIP  submittals  (i.e..  these 
missing  information  necessary  to  make 
a  reasonable  decision  as  lo  their 
procedural  and  environaental 
adequacy).  Heretofore.  StP  sabnuttak 
that  lacked  required  basic  information 
such  as  evidence  of  legal  authohly  or  of 
properly  conducted  public  >>*«'^»g»,  as 
technical  support  information  ^ufTicient 
to  describe  a  proposed  change,  generally 
went  through  full  notice  and  comment 
rulemaking  (proposed  and  final)  before 
being  rejected.  Today's  propeaal 
provides  a  procedure  and  screening 
criteria  to  enable  States  to  prepare 
adequate  SIP  submittals,  and  to  enable 
EPA  revietvers  to  promptly  screen  SIP 
submittals,  identi^  those  that  are 
incomplete,  and  return  them  to  the  State 
for  corrective  action  without  having  lo 
go  through  rulemaking. 

EPA  believes  that  this  change, 
together  with  those  described  elsewhere 
in  this  Fedasal  Register,  should  enable 
SIP  submittaU  to  be  prepared  and 
processed  more  efficienlly  and.  ovecalL 
should  Improve  the  quality  of  SIP 
subaiittala. 

subaaUtad  to  EPA  at  Ike  I 
befowbyJdasGha.: 


:  Interested  parties  may 
submit  written  comments  in  duplicate  lo 
Public  Docket  No.  A-M-18  at:  Central 
Docket  Section  (A-130),  South 
Conference  Center.  Room  4.  U.S. 
Environmental  Protection  Agency, 
Attention:  Docket  No.  A-88-18. 401  M. 
Street.  SW.,  WashingUxi,  DC  204ia 

Materials  relevant  to  this  rulemaking 
have  been  placed  in  Docket  No.  A-8B-1C 
by  EPA  and  are  available  for  inspection 
at  the  above  address  between  8:00  a.m. 
and  3:30  p.m.,  Monday  through  Friday. 

2ie  EPA  may  charge  a  reasonable  fee 
r  copying. 


y.  jaauiy  KB.  IMe  /  Prop«aed  fialap 


liTMN  CONTACTt 
Mr.  lames  Weigold,  Office  of  Air 
Quality  Plaiming  and  Standards  (MD- 
11),  U.S.  Environmental  Protectian 
Agency,  Research  Triangle  Park.  North 
Carolina  27711:  Telephone  (M9)  541- 
5642  or  (FTS)  629-5642. 


d* 


Background 

The  1970  Clean  Air  Act  (CAA) 
established  the  air  quality  management 
process  as  s  basic  p^riloaophy  for  air 
pollution  control  in  this  country.  Under 
this  system,  EPA  esteonsnes  air  qoerity 
goals  (National  Ambient  Air  Qoality 
Standards — NAAQS)  for  common 
pollutants.  There  are  now  standards  for 
6  pollutantr  ozone,  carbon  monoxide, 
sulfur  dioxide,  nitrogen  dioxide, 
particulate  matter  (PMm.  and  lead. 
Stales  then  develop  control  programs  to 
attain  and  maintain  these  NAAQS. 
These  prop^ms  sre  defined  by  Stata 
Implementation  Plans  (SIP^  which  are 
approved  formally  by  EPA  and  are 
legally  enforceable  by  the  Agency. 
Under  section  110(a}{2),  a  SIP  must 
demonstrate  attainment  describe  a 
control  strategy,  contain  legally 
enforceable  regulations,  include  an 
emission  inventory  and  procedures  for 
new  source  review,  outline  a  program 
for  monitoring,  and  show  adequate 
resources.  In  addition,  there  oan  be 
many  other  requirements  specific  to  the 
pollutant  being  considered.  Under 
section  110(a)(3).  revisions  to  a  SIP  must 
not  interfere  with  the  SIPs  ability  to 
meet  these  requirements.  The 
consequences  of  State  failore  to  get  SV 
approval  may  be  serioas;  they  inchide 
Federal  promulgation  ef  control 
regulations  and  eoonondc  sanctions. 

Affirmative  action  is  saquirBd  by  EPA 
on  essentially  all  aspscts  of  every  SIP 
and  SIP  revision.  Siaee  El^'s  final 
decision  conies  after  a  lagalntien 
already  is  sdopted  and  inipisnienied  at 
the  Sute  level  eaoeasivedaiaf  in  the 
review  psocaaa  often  is  a  i 
of  friction  in  BPA^s  \ 


and  local  agencies.  SIP  imxxssing  at 
EPA  has  a  schedule  goal  of  5/2-5/2  for 
final  action.  That  is,  the  Regions 
nominally  have  5  months  to  review 
submittala  in  both  the  proposal  and 
promulgation  phases:  Headquarters 
nominally  has  2  months  in  each  phase. 
However.  SIP  actions  often  take 
considerably  longer  than  the  total  14 
months  allocated  to  publish  a  final 
decision.* 

The  lengthy  decision  process  has 
resulted  in  strong  criticism  from  sources 
both  inside  and  outside  the  EPA.  In 
response,  the  Dqmty  Administrator 
commissioned  in  July  1987  a  seniw  level 
task  group  to  assess  the  problems 
inherent  in  the  process  and  to 
recommend  solutions.  The  task  group 
coiulucted  its  assessment  and  presented 
recommendations  to  the  Deputy 
Administrator.  The  recommendations 
were  approved  bdly  and  are  described 
in  a  companion  notice  in  today's  Fadaial 
Ragislar.  One  of  these  recommendations 
concerns  a  procedure  and  criteria  for 
identifying  a  "complete"  SIP  package, 
thereby  providing  States  with  guidance 
on  preparing  adequate  SIP  revisions  and 
EPA  with  a  clearly  defined  mechanism 
to  keep  essentially  unreviewable  SIP 
revisions  out  of  this  review  process. 

This  is  important  because  if  a  State 
submits  a  SD*  change  without  profterly 
stated  emission  limits,  legal  authority  or 
compliance  sdiedules.  or  which 
contains  other  obvious  deficiencies,  it 
can  enter  the  full  EPA  review  system. 
Such  a  SIP  either  will  be  eventually 
disapproved,  or  languish  while  the  State 
is  required  (periiaps  months  Later)  to 
supply  essential  data.  Heretofore,  EPA's 
procedures  did  not  provide  in  any 
comprehensive  way  prompt  rejection  for 
incompleteness.  Independently, 
however,  some  Regiooal  Offices  have 
tried  to  deal  with  this  problem,  and  have 
developed  procedures  wherein  SIP 
submittals  are  judged  against  a  set  of 
completeness  criteria.  The  purpose  of 
these  procedures  has  been  to  keep 
incomplete  packages  out  of  the  more 
extensive  review  system,  thereby  saving 
both  EPA  and  the  State  valuable  time 
and  resources.  Today,  EPA  is  proposing 
to  institute  an  EPA-wide  procedure  for 


■  Note  that  section  110(aK2)  of  the  Qean  Air  Act 
rc<)uire*  thai  "The  AdmiBi^fBlor  (hall,  within  four 
montha  after  the  date  required  for  submission  of  a 
(SIP),  approve,  or  disapprove  such  [SIPJ  for  each 
portion  thereof."  Under  the  Agency's  present 
processing  tvorUoad.  tacfa  a  tine  limit  is  literally 
impoaailiie  to  mael  lor  all  bat  the  nMist  trivial  of 
actions.  EPA  maintains  that  this  deadline  does  not 
apply  lo  SIP  reviaions.  but  rather  only  to  the  initial 
SiP.  submitted  after  EPA  promulgate*  a  NAAQS. 
Some  court*  iMve  sapported  EPA's  position:  other 
courts  have  held  that  a  4-manth  review  period 
applies  to  a  SIP  reviaioa 


completeness  review  of  all  SIP 
submittals. 

Completeness  Review 

In  order  to  free  EPA  resources  that 
would  otherwise  be  consumed  in 
processing  incomplete  and  inherently 
unapprovable  SIPs,  EPA  has  created  a 
completeness  review  process.  Under  this 
process,  EPA  will  review  a  SIP  for 
completeness  wdien  it  is  initially 
submitted  to  determine  if  aU  die 
necessary  components  have  been 
included  to  allow  the  agency  to  properiy 
review  and  act  on  the  substance  of  the 
SEP  revision.  This  will  be  a  quick  screen 
that  will  assess  the  reviewability  of  a 
SIP  submittal,  not  its  ultimate 
approvability.  EPA  will  tiien  promptly 
inform  the  submitting  State  whether  the 
agency  will  proceed  to  process  the  SIP 
revision  or  if  it  must  be  modified  by  the 
State  because  it  is  incomplete. 

There  are  several  benefits  to  an  eariy 
determination  of  conq)leteness.  Krst  the 
State  is  informed  pronqitly  as  to  the 
reviewability  of  the  submittal,  a  current 
source  of  uncertainty  in  the  SIP  process. 
Second.  SIP  submittals  that  are 
inadequate  for  processing  are  returned 
to  the  State  to  be  corrected,  rather  than 
going  through  the  review  process  only  to 
be  disapproved  because  of  a  lack  of 
information.  Third,  unreviewable  SIPs 
are  removed  from  the  process  eariy  so 
that  resources  at  the  Federal  level  are 
allocated  to  processing  only  SIPs  that 
are  adequate  for  review.  Finally,  the 
completeness  criterial  provide  the  States 
with  guidelines  on  bow  to  prepare 
reviewable  SIPs.  It  is  expected  that  once 
the  agencies  involved  (State  and  local. 
EPA)  become  accustomed  to  the 
completeness  review  process,  the 
number  of  unreviewable  submittals  will 
diminish  sharply. 

Screening  criteria  have  been 
developed  that  define  the  essential 
elements  of  an  acceptable  package,  diat 
will  avoid  obvious  inadequacies,  and 
that  can  be  applied  imiformly  with 
limited  subjective  judgement  and 
review.  The  criteria  were  developed  by 
EPA  Regional  Offices  already  using  a 
list  of  criteria  to  determine  completeness 
of  SIP  packages  in  an  informal  way.  On 
March  18, 1968  a  policy  for  determining 
completeness  of  SIP  submittals  was 
issued  by  Gerald  A.  Emison.  Director, 
Office  of  Air  Quality  Planning  and 
Standards  (0A(^),  to  the  Regional 
Offices  (a  copy  has  been  placed  in  the 
docket  as  item  n-B-4).  The  policy 
includes  basic  criteria  for  determining 
completeness,  and  sample  letters  for 
accepting  and  rejecting  SIP  submittals. 
This  policy  will  be  followed  by  EPA 


until  today's  proposed  regulation  is 
made  final 

As  part  of  this  action,  the 
Administrator  is  proposing  to  add  these 
criteria  for  determining  the 
completeness  of  State  submittals  to  40 
CFR  Part  51  as  Appendix  V.  In  addition. 
EPA  proposes  to  modify  1 51.103(a)  such 
that  State  submissions  that  do  not  meet 
the  criteria  are  not  considered  official 
irian  submissions  for  purposes  of 
meeting  the  requirements  of  Part  51.  In 
order  to  be  coiuidered  as  a  complete  SIP 
submission  or  an  official  submission  for 
Part  51,  each  plan  must  meet  the  criteria 
described  below  and  in  Appendix  V. 
The  basic  criteria  are  adaptable  for  use 
in  parallel  processing  of  State 
regulations  by  EPA.* 

EPA  is  creating  this  completeness 
review  process  under  the  autiiority  of 
Section  301  of  the  Clean  Air  Act  which 
authorizes  the  Administrator  to 
prescribe  such  regulations  as  are 
necessary  to  carry  out  his  fimctions 
under  the  Act  EPA  is  interpreting  the 
terms  "plan"  in  section  110(a)(1)  and  (2) 
anj^  "revision"  in  Section  110(aj(3)  to  be 
only  those  plans  and  revisions  that 
contain  all  of  the  components  necessary 
to  allow  EPA  to  a  adequately  review 
and  take  action  on  such  plan  or  revision 
under  section  110  (and  where 
applicable,  Part  D).  EPA  believes  that 
Congress  would  not  have  intended  to 
require  EB^to  review  and  take  action 
on  SIP  submittals  that  were  simply  not 
reviewable  because  they  were  lacking 
important  components.  Therefore,  the 
Administrator  concludes  that  Section 
110(a)  requires  him  to  act  only  on 
complete  State  submittals. 

Completeneaa  Ciitaria 

The  criteria  for  determining  whether  a 
submittal  by  the  State  is  complete  h^ve 
been  separated  into  two  categories:  (^ 
Administrative  information  and  (b) 
technical  support  information. 
Administrative  information  includes  the 
documentation  necessary  to 
demonstrate  that  the  basic 
administrative  procedures  have  been 
adhered  to  by  the  State  during  the 
adoption  process.  Technical  support 
information  includes  the  documentation 
that  adequately  identifies  all  of  the 
required  technical  components  of  the 
plan  submission. 

Administrative  Infonnation 

The  administrative  information 
required  by  the  criteria  are  thmebasic 

— ^^^  y 

■  Parallel  proce**ing  is  a  proce^lttre  by  which  EPA 
processes,  as  a  proposal.  State  rules  wkicfa  have  noi 
yet  been  liilly  adopted  by  the  State  in  orderio 
expedite  the  Rnal  review  process. 


/ 
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document*  that  denionatrate  that  the 
State  has  property  followed  the 
adniniatrattve  raqulreoienta  called  for 
by  the  dean  Air  Act  for  the  adoption  of 
State  implementatioo  plana.  Tbeee 
indude  a  letter  from  the  Governor  or  his 
deeifnea  requeatint  that  EPA  approve 
the  SIP  revision,  and  evkieiioe  that  te 
revialoa  has  been  adopted  by  the  State 
in  final  lorai.  either  as  part  of  the  State 
code  if  the  revision  is  a  regulation,  or  as 
appropriate  source  specific 
documentatioo  in  the  form  of  a  permit, 
order,  or  a  consent  agreement.  The  State 
also  must  provide  documentation  that 
the  necessary  kyd  authority  exists 
within  the  State  to  adopt  and  implement 
the  plan  revision,  mfifet  indude  the 
requisite  copies  of  tns  actual  revision 
(r^ulation.  permit,  order,  etc.).  and  must 
indicate  that  the  revision  is  enforceable 
by  the  Sute.  Finally,  the  State  must 
submit  information  indicating  that  the 
program  administrative  procedures  have 
been  followed,  including  evidence  of 
public  notice  and  hearings,  a 
compilation  of  the  public  comments,  and 
the  State's  response  to  these  comments. 

Technical  Support 

The  purpoee  of  the  technical  support 
information  is  to  identify  the  State's 
view  of  the  impact  of  the  revision  on  the 
environment  "The  components  are 
intended  to  demonstrate  that  the 
applicable  requirements,  such  as  those 
for  attainment  and  maintenance  of 
ambient  standards,  increment 
consumption,  and  control  technology, 
are  in  conformance  with  basic  statutory 
and  EPA  requirements.  In  order  for  EPA 
to  make  a  reasonable  decision 
concerning  the  adequacy  of  a  proposed 
SIP  revision,  certain  Information  at  a 
minimum  must  be  included  in  each 
submittal.  Therefore,  for  purposes  of 
determining  the  completeness  of  a  SIP 
■ubmission  the  implementation  plan 
revision  must  include  an  adequate 
description  of  the: 

(a)  Pollutants  involved: 

(b)  Source  location  and  attainment 
status  of  the  area; 

(c)  Emissions  changes: 

jd)  Demonstration  that  standards/ 
increments  are  protected: 

(ej  Information  uaed  for  any  modeling 
demonstration: 

(f)  Evidence  of  continuous  emissions 
controls; 

(g)  Evidence  of  emissions  limitations 
and  other  restrictions  necessary  to 
ensure  emission  levels: 

(h)  Compliance  strategies:  and 
(i)  Technological  and  economic 

justification  for  the  change  where 

applicable. 
Upon  receipt  of  the  plan  revision,  the 

Regional  OfRoe  will  objectively  examine 


the  revision  for  inclusion  of  the 
administrative  and  technical  support 
information.  When  the  revision  is 
determined  complete,  the  formal  review 
of  the  adequacy  o^  the  information  and 
the  approvability  of  the  revision  will 
proceed.  In  thoee  situations  where  the 
submission  does  not  meet  the  basic 
criteria  as  discussed  above  and  set  forth 
in  Part  51.  Appendix  V.  the  submission 
will  be  returned  to  the  State  with  a  letter 
indicatiiiv  the  deficiencies  found.  In 
accordance  with  the  change  propoeed  in 
40  CFR  51.108(a).  any  submission  that 
does  not  moot  die  criteria  of  AppendU  V 
will  not  be  considered  an  official 
submission  triggering  the  Act's 
requirements  ror  EPA  review  and  action. 
The  basic  requirements  are  similar  for 
sequential  and  parallel  processing, 
varyina  only  in  form  dictated  by  the 
method  of  processing.  In  order  to  be 
effective,  the  determination  of 
completeness  should  be  made 
expeditiouslv.  The  Regional  Office 
generally  will  make  a  determination  of 
completeness  within  45  days  of 
receiving  a  SIP  revision,  using  the 
criteria  to  make  an  obfective  decision. 
After  the  dedsion  has  been  made  on 
completeness,  the  Regional  Offices  will 
process  the  SIP  revision  if  the 
submission  is  complete,  or  return  the  SIP 
revision  to  the  Sute  if  it  is  incomplete. 
A  letter  will  be  sent  to  the  State, 
informing  the  State  of  the  completeness 
status  of  the  SIP  revision.  If  a  SIP 
submittal  ia  incomplete,  the  deficiendes 
wiU  be  detailed  in  the  letter  to  the  State. 
If  a  SIP  submittal  is  complete,  the 
Regional  Office  will  indude  EPA's 
expected  processing  schedule  in  the 
letter  to  the  State. 

Administrative  Raquiramaots 

The  docket  is  an  organised  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  these  SIP  processing  changes.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the  notice 
preparation  and  comment  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  indiutries 
involved  to  identify  and  locate 
documents  so  that  they  can  effectively 
partidpate  in  tiie  process.  Along  with 
the  statement  of  bssis  and  purpoee  of 
the  SIP  processing  changes  and  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket  except  for 
interagency  review  materials,  will  serve 
as  the  record  in  case  of  fudidal  review 
(see  C3ean  Air  Act  section  307(d)(7)(A). 
42US.C7Q07(dX7XA). 

Section  S17(a)  of  the  Qean  Air  Act  42 
U.S.C  7ei7(a).  states  that  econop 
impact  assessments  are  requioM  for 
revisions  to  standards  or  regulations 


when  the  Administrator  determines  such 
revisions  to  be  substantial.  The  changes 
described  today  do  not  change  the 
substantive  requirements  for  preparing 
and  submitting  an  adequate  SIP 
package.  No  increase  in  cost  as  a  result 
of  complying  with  the  changes  described 
today  is  expected:  moreover,  the 
monitoring,  recordkeeping,  and  reporting 
requirements  have  been  determined  to 
be  insubstantial  Because  the  expected 
economic  effsct  of  the  changes  is  not 
substantial  no  detailed  economic 
impad  assessment  has  been  prepared 

The  information  collection 
requirements  of  these  changes  are 
considered  to  be  no  different  than  those 
currently  required  by  the  Qean  Air  Ad 
and  EPA  procedures.  Thus,  the  public 
reporting  burden  resulting  from  today's 
notice  is  estimated  to  be  unchanged 
from  existing  requirements.  The  public 
is  invited  to  send  comments  regarding 
the  burden  estimate  or  other  asped  of 
information  collection,  including 
suggestions  for  reducing  any  burden,  to 
the  docket  and  the  following:  Chief. 
Information  Policy  Branch.  PM-223.  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington.  DC  20400:  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Muiagement  and  Budget  Washington. 
DC  20603.  marked  "Attention:  Desk 
Officer  for  EPA." 

Under  Executive  Order  12201.  EPA  is 
required  to  judge  whether  an  action  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impad 
analysis  (RIA).  The  Agency  has 
determined  that  the  SIP  processing 
changes  aimounced  today  would  result 
in  none  of  the  significant  adverse 
economic  effects  set  forth  in  section  1(b) 
of  the  Order  as  grounds  for  a  finding  of 
"major."  The  Agency  has,  therefore, 
concluded  that  this  action  is  not  a 
''major"  action  under  Executive  Order 
12291. 

This  rule  was  submitted  to  OMB  for 
review  consistent  with  section  307(d)  of 
the  Clean  Air  Act  A  copy  of  the  draft 
rule  as  submitted  to  OMB.  any 
documents  accompanying  the  draft,  any 
written  comment  received  bom  other 
agencies  (induding  OMB),  and  any 
written  responses  to  those  comments 
have  been  induded  in  the  docket 

The  Regulatory  Flexibility  Act  of  1960, 
S  U.S.C  601-012.  requires  the 
identification  of  potentially  adverse 
impacts  of  Federal  actions  upon  small 
business  entities.  The  Act  requires  the 
completion  of  a  regulatory  fiexibility 
analysis  for  every  action  unless  the 
Administrator  certifies  that  the  action 
_  not  have  a  significant  economic 
ipact  on  a  substantial  number  of  small 
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entities.  For  reasons  described  above.  I 
hereby  certify  that  the  final  rule  will  not 
have  a  significant  impad  on  a 
substantial  number  of  small  entities. 


Date:  )anuary  9,  ISSa 
saM.' 


Administrator. 

For  the  reasons  set  out  in  die 
preamble.  40  CFR  Part  51  is  proposed  to 
be  amended  as  follows: 

PART51-(AMENDED] 

1.  The  authority  dtation  for  Part  51 
continues  to  read  as  follows: 

Anihoritiy:  This  rulemaldi^  is  promulgated 
under  authority  of  Sectiooa  101(bNl).  lia 
100-00. 171-17S.  sod  SOl(a)  of  die  dean  Air 
Act  42  U.S.C  7401(bNl).  74ia  7420-742a 
7501-7500,  and  70m(a). 

2.  Section  51.103  is  proposed  to  be 
amended  by  revising  paragraph  (a) 
introdudory  text  to  read  as  follows: 

t»1.103 
review  of 

(a)  The  State  makes  an  offidal  plan 
submission  to  EPA  when  the  plan 
conforms  to  the  requirements  of 
Appendix  V  to  this  part  and  the  State 
delivers  five  copies  of  the  plan  to  the 
appropriate  Regiona!  oCBoe.  with  a  letter 
giving  notice  of  such  action.  The  State 
must  ad(q)t  the  plan  and  the  Governor  or 
his  designee  must  submit  it  to  EPA  as 
foUotvs: 

3.  Part  51  is  proposed  to  be  amended 
by  adding  Appendix  V  to  read  as 
follows: 

Appendix  V— Critaria  for  Detannining 
tiia  Completeness  of  Plan  Submisskins. 

i.A  Purpose 

This  Appewhx  V  sets  forth  the  minimum 
criteria  for  determining  wrltether  a  Sute 
implementation  plan  sulnnitted  for 
consideration  by  EPA  is  an  official 
subminioo  for  putpoae  of  review  under 
f  51.103. 

1.1.  The  EPA  shall  return  to  the  submitting 
official  any  plan  or  revision  thereof  which 
fails  to  meet  the  criteria  set  forth  in  this 
Appendix  V,  or  otherwise  request  corrective 
action,  identifying  the  component(8)  absent 
or  insufficient  to  perform  a  review  of  tlie 
submitted  plan. 

1.2.  The  EPA  shall  inform  the  submitting 
official  when  a  plan  submission  meets  the 
requirements  of  this  Appendix  V,  such 
determination  resulting  in  the  plan  being  an 
official  submission  for  purposes  of  {  51.103. 

Za  Criteria 

The  following  shail  be  included  in  plan 

submissions  for  review  by  EPA: 
2.1.  Administrative  Materials 
(a)  A  formal  letter  of  submittal  bom  the 

Governor  or  his  designee,  requesting  EPA 

approval  of  tlw  plan  or  revision  thereof 

(hereafter  "the  plan"). 


(b)  Evidence  that  the  Sute  has  adopted  die 
plan  in  the  Slate  code  or  body  of  regulations; 
or  issued  die  permit  order,  consent 
agreement  (hereafter  dotament)  in  final  form. 
That  evidence  shall  indude  the  date  of 
adaption  or  final  issuance  as  weO  as  die 
effective  date  of  the  plan  if  different  from  the 
adoption/issuance  date. 

(c)  Evidence  that  the  State  has  die 
necessary  legal  audwrity  under  State  law  to 
adopt  and  implement  the  plan. 

(d)  A  copy  of  the  actual  regulatioa.  or 
document  submitted  for  annoval  and 
incorporation  by  reference  into  the  plan, 
induding  indication  of  the  dianges  made  to 
die  existing  approved  plan,  where  applicable. 
The  subminal  shall  be  a  copy  of  the  offida! 
State  ragulation/doamiant  sigaed.  stamped, 
dated  by  the  appropriate  State  official 
indicating  that  it  is  fully  enforceable  by  the 
State.  The  effective  date  of  the  regulation/ 
document  shall  whenever  possible,  be 
indicated  in  die  document  itself. 

(e)  Evidence  that  the  State  followed  all  of 
the  procedural  reqniremento  of  tlie  State's 
laws  snd  constitution  in  oooducting  and 
completing  the  adoption/issuance  of  the  plan. 

(f)  Evidence  that  public  notioe  was  given  of 
the  proposed  change  consistent  with 
procedures  spproved  by  EPA  induding  the 
date  of  pubhcation  of  such  notioe. 

(g)  Certification  diat  public  hearingfs)  were 
held  in  accordance  with  the  informatian 
provided  in  die  public  notioe  and  the  State's 
laws  and  constitution,  if  applicable. 

(h)  Cooqiilstioa  of  pnUic  ooonnente  md 
the  State's  response  diereto. 
2.2.  Technical  Support 

(a)  Identification  of  all  regulated  pdlutanU 
affected  by  the  plan. 

(b)  Identification  of  the  locations  of 
affected  sources  inrlmtit^g  the  EPA 
sttainment/nonattainment  designation  of  the 
locations  and  the  status  of  die  attainment 
plan  for  the  affected  areasfs). 

(c)  Quantification  of  the  changes  in  plan 
allowable  emissions  from  the  affected 
sources;  estimates  d  dianges  in  current 
actual  emissions  from  affected  sources  or. 
wiiere  appropriate,  quantification  of  changes 
in  actual  emissions  from  affectnl  sources    ^^^ 
through  calculations  of  the  differences  ^\ 
between  certain  baseline  levels  and 
allowable  emissions  antidpated  as  a  result  of 
the  revision. 

(d)  The  State's  demonstration  that  the 
National  Ambient  Air  Qualify  Standards, 
prevention  of  significant  deterioration 
increments,  reasonable  further  progress 
demonstration,  and  visibility,  are  protected  if 
the  plan  is  approved  and  implemented. 

(e)  Modeling  information  required  to 
support  the  proposed  revision,  including  input 
data,  output  data,  models  used,  justification 
of  model  selections,  ambient  monitoring  data 
used,  meteorological  data  used,  justification 
for  use  of  offsite  date  (where  used),  modes  of 
models  used,  sssumptions,  and  other 
information  relevant  to  the  determination  of 
adequacy  of  the  modeling  analysis. 

(f)  Evidence,  where  necessary,  that 
emission  limitations  are  based  on  continuous 
emission  reduction  technology. 

(g)  Evidence  that  the  plan  contains 
emission  limitations,  work  practice  standards 
and  recordkeeping/reporting  requirements, 
where  necessary,  to  ensure  emission  levels. 


(h)  Complianoe/enforoement  strategies, 
induding  how  compliance  «nll  be  detennined 
in  practice. 

(i)  Special  economic  and  technological 
justifications  required  by  any  applicable  EPA 
policies. 

Z3.  Exceptions 

2J.1.  The  EPA  for  the  purposes  of 
expediting  the  review  of  tlie  plan,  has 
adopted  a  procedure  referred  to  as  "paraUel 
processing."  I>arallel  processing  allows  a 
State  to  submit  the  plan  prior  to  actual 
ad<q>tion  by  tlte  Stale  and  provides  an 
opportunify  for  the  State  to  consider  EPA 
comments  prior  to  submission  of  s  final  plan 
for  final  review  and  action.  Under  these 
drcumstaoces  the  plan  submitted  will  not  be 
able  to  meet  sD  of  the  requiremente  of 
paragraph  2.1  (all  requiremente  of  paragraph 
2.2  will  appfy).  As  s  result  die  followii^ 
exceptiofis  apply  to  plans  submitted 
exi^ddy  for  parallel  processing: 

(a)  The  letter  required  by  paragraph  2.1(a) 
shall  request  diat  EPA  propose  approval  of 
the  proposed  plan  by  parallel  processing. 

(b)  b  bea  of  parapaph  2.1(b)  die  State 
shall  submit  a  schedule  for  final  adoption  or 
issuance  d  the  frfan. 

(c)  In  lieu  of  paragraph  2.1(d)  the  plan  shall 
indude  a  copy  of  the  proposed/draft 
regulation  or  document 

(d)  The  requiremente  of  paragraphs  2.1(e>- 
2.1(b)  shall  not  apply  to  plans  submitted  for 
paralMprocassa«. 

ZX2.  The  exceptioas  panted  in  paragraph 
2^1  shall  apply  only  to  EPA's  determination 
of  proposed  action  and  all  requiremente  of 
paragraph  2.1  shall  be  met  prior  to 
publication  of  EPA's  final  determination  of 
plan  approvabihfy. 
(FR  Ooa  00-1001  Filed  1-lfr-OB;  0:45  am) 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fednralinsurancn  AdminisUnlion 

44  CFR  Part  67 

(Oocliet  Na  FEMA-CMSl 

Propoaad  Flood  EtowaHon 
DetarwinaHons 

AQBlcv:  Federal  Emergency 
h4anagement  Agency. 

ACTION:  Pronnsed  rule. 


1  Tedinical  information  or 
comments  are  sohdted  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locatioiu  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effed  in  order  to  qualify  or  remain 
qualified  for  partidpation  in  the 
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National  Hood  Inaurancc  Prognm 

(NFIP). 

OATn:  The  period  for  comment  will  b« 

ninety  (00)  day*  following  the  Mcond 

publication  of  this  proposed  rule  In  a 

newspaper  of  local  circtilation  in  each 

community. 

;  See  table  below. 


iTWN  contact: 

John  L  Matticks.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
2M72.  (202)  M6-27S7. 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (lOO-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
1073  (Pub.  L  03-234).  87  Stat.  SSa  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xlll  of  the 
Housing  and  Urban  Development  Act  of 
1068  (Pub.  L  00-448)).  42  U.S.C  4001- 
4128.  and  44  CFR  67.4(a). 

These  elevations,  together  with  th« 
floodplain  management  measures 
required  by  section  8a3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  owa  or  pursuant  to  policies 
•stabliahad  by  other  Federal.  State,  or 
regional  entitiaa.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C 
e06(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
Section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  futiire 
conatruction  within  the  floodplain  area. 
The  elevation  determinationa.  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
thase  elevations.  Even  if  ordinances  are 
adopted  in  compliance  %vith  Federal 
standards,  tha  elevations  prescribe  how 


high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement,  of  itself  it  has  no  economic 
impact. 

Ust  of  8dbtM:t8  ia  44  CFS  Part  CT 

Flood  Insurance.  Flood  Plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Attthorilr  42  DS.C.  4001  et  seq.. 
Raorganiiation  Plan  No.  3  of  1978.  EO.  1»Z7. 

The  proposed  base  (lOO-year)  flood 
elevation  for  selected  locations  are: 
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cay  Monagar.  Oty  ol  Sanlofd.  Oly  HA  P.O. 
Bob  330.  SonlMd.  North  Ctpotna  2733a 


NOMTHIMROrA 


(CRMI 


7S0  ft 

04_ 

2.100  1 


imowBtf^ 


Owaay  Courthomm.  Olfca  m  ftNdota  Oty  HA. 

Madoia.  NofOi  IMaaa.  Sand  oonBnonN  to  Oia 
HononMa  Rod  Tiadm.  ftlqw.  C%  d  ttodeia. 
P.O.  Bob  410.  A.  Mtdoia.  North  iMeH  soaoi. 


•172 
•172 
•192 
•212 

•212 
•223 
•220 

•242 

•212 

•223 


•157 
•177 


•303 
•307 


•201 
•290 


Abom  31400  «Mt 
MeOoagABra* 
Abom  &100  lam  >»mnini  m  Sima  Sa«m 

MOAta  far  taapacBan  m  Oia  va^o 
Ciarti-t  OMoa.  \Aaga  HA  Awaamaa.  OMa 
Sand  oomnianto  to  aia  HonoiaMa  W.P.  Oak. 

HA  PO.  Boa  210.  AaiiSa.  ONo  4S711. 


Oaaaty  laalaciigi 


olOaapCmRoad- 


Abom  2300  lam  ypaaaaiii  m  County  Roato  2SA 
St  Mi^V  Hmic  Jmi  nyctoMM  of 
Onaatf  lab*  St  Ma)at:  Along  Aonina 


*320 

•291 
•321 
•327 


•304 
•334 


•2.272 


•031 
•033 


OMtoa.  Camay  ComOnuaa,  Wi 
^■i  \Mmt.  avno  comniBim  w  ww  nononam 
Ooar  W>aon».  nwidiM.  Camay  Board  ol  Com- 
ammowi.  AugMaa  County.  County  Coml- 
.Ohio45089. 


CamHy 


I  m  CSX  >a*oad 

Abom  14X10  lam  mwaaani  m  Stma  Roma  107. 


imOwCOy  HA 
100  North  Main.  BuoMand.  ONo.  Sand  oma- 
aanto  to  Oia  Honoobto  Tad  Vortmm.  Mayor. 
Mliga  m  BuokNnd.  100  North  MAv 
ONo  45019. 


mOonA.. 


Abom  04  ala  Aaaaam  m  JaymtoSt  John'a 


xo 

itumi  fiortt  em  Farti 
Mom  1.360  lam 
Abom  3.700  lam 


121 

msima  Roma  121. 


olHMRoad- 
m  HO  Road — 


•010 


•003 

•073 


•037 
•040 


PwaoacD  BMi  (iOO-Vt«A  Flood  Etcaa^ 


Somoa  m  OooAtg  and 


m  oa  Camay 

to  Om 

im 
an.  Oarta  Corner.  Comay  ComOwuaa. 
mto.  Olio  45331. 


Oamur  (mttoaaipafatod  anaa) 


Abom  1.700  tom 

1-1 


alCoM%  Roato 


mOomayi 

Ot: 

Abom   1.700  torn 

4 

OS  Mia  i»mrima  m  ToaMNp  Road  4. 
OWaanOe^ 

irncom^ 


TOO  I 


Abom  041 


Abom  Z100  torn 

E 


imOom% 


ffOamh 


^s:i 


9*BMn 


ACam% 


Abom  1.200  lam  ivmmma  m  To 
AiOmttc 

Abom  1.4  nrioa  doanAaani  ol 

Jam  dOMMbaam  m  Camay  Roato  A 
SaamaMoi  A 

Abom  1 JOO  iam  doaiAimii  m 

M 


r«nam»Oamk. 

mComay 

mTi 

AMtranamiOaA 
Abom  u 


4-1. 


ol  Gmnd  Timdi 


mTommtp  Road  4-1 *_ 

Morft  rwaar  figor  Oamt 
Jam  iQwaaani  ol  ToanaNp  Road  E. 


Abom  OO  niN  ivaaaam  ol  County  Roato  13. 
aAOamt 

Jam  u^mnni  ol  Camay  Routo  A 

Jam  doomaaaam  ol  Sima  RouH  100 

tt  ToBRAap  Road  1 


ol  TowaAap  Road  C 
AaaaOwft 
Jam  MtimiBii  m  ToamMp  Road 24_ 

Jum  Juafaaani  m  Onuay  Roma  O 

r«ta4iiyA- 
Abom  1.400  tam  domnaima  m 
1-1 


mooM%Roma3- 


Oourthoaaa.  210  Somh  Fmton  Skaal. 


Sand  oonMianto  to  Tha  itflniamaa  liBaA 
Chaaman,     County     rniiBiiaaiuiian. 
County.  210  Somh  Fmion  Saoat.  Reom  Bia 
Ohio  43567 


701 


070 


732 


073 

•77 


072 
7A 


710 
710 


700 
727 


720 
7M 


731 
743 


073 


712 

720 


'^Jtn^ 


•071 

•1.106 
•1.1  A 


OMdAmt 

•a) 

Abom  0.4  mat  i^mimii  oi  aaatw 

1  oaa^ 

OMAwvaOaA 

Abom  400  iam< 
Abamooi 
TAmai  A- 


imcsx 


3.1001 

ntmrrB: 

M  MOUVl.- 


Mom  3.500  tam  I 


574 

too 


503 
OA 
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I  PHV—I  MMO  bflV*' 


1     II  [»1IW«H 


tmmimmtH 


«41. 


c<M«r 


I4M 
>.400l 


nm> 


loicni 


•I 


m  tm 


ttmm 


•70 

mn 

•M 

•I* 

Ml 


'SO 


'VTT 


tn 


I  ■»  iMt  tak  il 


JMii««M«aiCMi 


I  «»• 


1  (1«»VaMt  PUMO  eiBWkl 


4tl4t. 


t  OMM*  iMftHMPMflM  WMH 


M4 


OOMMy.   Cewwy   CoiOow. 


saoiMt 


IOl»V> 


ai   M«y*.   Otao 


•MMMiMTIw 
Mayor.  0%  ol  »   Mava.  HMiicMI 
tW  earn  apm^  Si  Mvyt.  ONo 


a4« 


1  o«  Coma 


.OMft 


»  Tlw 

0M0  4«3ta 


■  ■wMiaaHM, 


PO. 


VOMH 


•TO* 
•70« 


•714 
•74S 


•m 


•4J»0 


I  (MS- VIM)  AooD  Eiaw*' 


flWlMll 


OlMi 


iioa 


7W 


IS  Tlw   M— WM>  CiMn   C 
car  Oi  AMMy.  Qly  H*  KG 


1S7I4 


190  1 


ittmmvp- 


OS  «■§  ««MM  ai  U.&  RoMto 


Al( 


OS 


flUniWOMt 


aOO  IM* 


d  OON- 


mt»  tar  IM»M«MI  «  •«  Munopal 
Ri>  *i.  VMMy  Road  Badtai^  Pann- 


to  TKa  HonoMHa  lloiiwa  ftap- 
pat  Chaman  ol  ■»  ToMHftp  oi  Badlofd 
Board  ol  «ii»a»waon.  Badtord  Courfy,  n  O  #2. 
1S622. 


1.480  IMI 


M^aNi 
Ckaaataan  AM) 


■Ml  Vi 

SSO  (iai 


UM««N«Cta«t 


iJOOiaai) 


OUca.  CowJaawca.  Nwyiiiaw. 

at  Ma  BeieM^  at  Conkianoa  Coyn- 
laal  000%.  Atftand  Ol  Con»j«<oa. 
tS4»«. 


•Otaal 


fOipM 
kilaai 


(NOVO! 


*4^1 


1.437 
1.487 


1.447 
1.4M 


*1X»S 
M.100 
•1.071 
•1.000 


•1.0S4 
•1.070 


•1JM 
•1JW 

MXS 

'1J40 
•1JM 
•1J» 


*i.ooa 
•1.108 


Pwiml 
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tiOO-VUN)  FLOOD  EtAMTHHO-Coninuad 


SoMoa  ol  aoetfng  and  locatoi 

inIM 
abOM 

Hon  at 
(NOVDt 

(MkAUac 

«Mllv.  Pm 
■adtart  a 

MtoOraakf 

AakOaaft 

MB   to   Tha  HonoraWa   Pmt   a 
MMwI  flv  Vw  BOPQU^  of  EwM, 
M%.  n  BMga  AMnua.  BmM. 
a  19637. 

MO  I 


Ol 

r.   117  Toiftar 


cd.  JaHanon  and 
NdiOwak. 


toTlw 
ol  Via  Borau^  ol  Foto  Oaak  CoMi- 


460  taai 


4.1  ( 


06096. 


1370 


oiT-ass.. 

of  am 


Roidaae 

tapo  aMBMa  tar  laapaaBaa  «  am  Towiitap 
BaMkig.  Roula  »-Soidh  ol  Kourtry  MNa 


Sand  oommardB  to  Tlia  HononUa  W.  EANvd 
Ctaatafd.  Oiaanian  ol  tia  TooMMp  ol  Hap» 
•Ml  Board  o(  St^anMaon;  Badtart  Cewdy.  Ra 
2.  Boa  306.  Evaiall.  f^wwiaylMaiiia  15537. 


Ai 

0.2olamlai«a»aaHioiawc»iS»aal 

tmr  ftoek  HuK 
AI  oon6uanca  «Mi  UMa  Conamau)^  Ri«ar_ 


al   903   Main 


*1J90 

•1.440 


PrnKMH)  B«aC  (lOO-VMMt  FtOOO  bS«M' 


Soiwa  ol  Ooodnp  and  tacolon 


SOUmt  BHtUCft 
M 

Aii«ak« 
Ot¥i$fll0r 

M 


Omk 


ooRMMHOs  wNh  Souvi  Brancti  BtacMdi 


901 


■  OlBl 
oldia 


Gto 


Soto  conotmIb  id  Tho  HonoKiWo 
dMk.  PtaMlani  ol  Ha  Borm^  ol  Naiily  Gto 
Cowid,    Canada    Com%.    Chaoinui 


•876 

•916 

•676 

•IMI 


0.4 


31- 


I  oOa  t^akaan  ol  T-416 
'  taapaaSaa  ai  IM  OH 


n   Inv  nonoraoio  HOTy 
ol  010  TCNNMh^  of  NopOT 

Coiaily.  RO.  f  1 


Sand 
Jr.. 
ol 
302. 


CTMalOaa*: 

Ate 

All 
Um^ChmlOmti: 

AI  ooMuanoa  «Mi  Oiaai  Ciaak- 

Ali 


fOapOi 

Inlaal 


Ion  in 

laal 

iNGVDJ 


•1.7W) 
•t,7ll 


•1.710 
•1.787 


•1.112 
•1.141 
•1.170 


dOO-VtaatFuMObew 


Soma  oi  too«n|  oad 


Sand  twiiiidi  to  THa  liuiigiaM 
Mayor  ol  toa  Bovoi^i  af  ^M 
CoiMy.  PX).  Boa  1S6,  PON  Ma 
nia  16870. 


WSMD 


AI 


ol 

0£ 


SmdyUekOmk: 
MdoOTMaM 

1.1 


ol  MWi 


maaianli  to  TIa  i 
WolMM.  Jr.*  Chaaaton  ^ 
Sandy  Board  oi 
11 
15601 


•to  Ta 


av*5Ma*Oaak: 


at  Ola  Botoa^ 


•1J06 

•1M1 
•1J3& 


SMid  cowwanto  to  Tha  HonoraUa  Jotm  Nk- 
narto.  VAoa  Pwadam  ol  toa  Boroui^  ol  Uly 
CawKi.  Cantato  CowMy.  261  Ciaran  Saaat 

n^^VlDNVf  AsnCft  (AmMI   nN^BT   |||hOlPOOM   and 

Rnaaai/aii 

BuUng.  Main  SaaM.  Mvms  Clirarw  Pwmsyl- 

Sand  comnianit  to  Tha  HonoraMa  Scoit  WiWawia. 
Praaxlent  ol  toa  Borough  oi  Manna  Choioa 
Cowiol.  Badhad  County.  Manna  Choioa.  Pann- 
oyiwarM  15560 

AI  dMffvaaanv  corporato  ImMi    

AI  i^aaaam  nmnjiato  lnito„ __ 

S«<d  cowwiantt  to  Tha  HonoraUa  Thotaas 
McOmnia,  Praaidanl  ol  toa  MdMy  Boiau|^ 
CouncA  Waahnsfttn  Couay.  Praapad  Saaal. 

•1.130 
•1.131 
•1.135 


•1.051 
•1.086 


40lS 


Sand  conaaaila  to  Tha  Honeiabto  Pari  J.  Short. 
Borau^    ol 
County.  4«iand 


^Mn  flownoMpib  Coniro  CoiMty 
BkOwtk: 
Approaimalal>  1.400  laal  daanaaiaw  ol  LR 

673 

Al  mifiiii  rnnini^i  ■■  ti 

AnaOoaft 
Al  oonduanoa  wnOi  f^mw  ^^— ^ 
At  upsaaam  ooiporato  liaati^ ■,  ,, 

ruaar  Cvaanc* 
ApproanaMiy  2.125  leal  duwnaaoaia  oi  LR 
873 


•1723 
•1.742 

♦1.736 
•1.786 


Approoomalaly  1 JOO  taai  i»a>ia«i  ol  LR.  873- 

ShaHar.  ToamaNp  Sacratory.  R.O.  1.  Boa  IS, 
Colun,  Panniyi»aiaa  (2  mlas  oulaida  ol 
Cobum  on  long  Lana). 
aana  comnanv  id  ina  nonoraoia  raorman  c 
Budi.  Chaimian  oi  In  ToiHHha>  oi  Pann  Board 
oi  Supanawia.  Canaa  County.  Cotwin.  Pmn- 
ayivania  16832. 


Port  MadMa  (borau^i),  Cawaa  Coonly 

At 
At 
LtulHun: 

At  conAianco  wito  BM  Eagle  Craok. 

Approaanataiy  12S  (aal  i»a>eaiii  oi  UMaoaw 


at  ata  Borough 
BuMng.  400  SouOi  Hi|^  Saaai  Port 
PsfM^^wonio. 


•1.066 
•1.079 

•1.028 
•1^136 


•1«e6 
•1«1 


500  taai 


*B*6449. 


el  SR 


'120toal  vaaa 
oi  UMa  Oak  Stade  CM*. 


a4 


OJB 


Building,  oM  Routo  16a  OHrtwDok.  rannayt»a 


Sond  oonwiwnti  to  TTw  Hon 
Zilanaii.  Suparviior  oi  lia  ToamaNp  ol 
Somaraat  CoiM.  P.O.  Boa  30.  CainAaM*. 
r^wwiaytDania  isitM. 


rotyOaakr 
burg^and 


75 
1.9 


TRAIL- 


OlT-e72 

al  COM- 


•1J07 
•1Ai6 


•M»6 


•a:»4t 

•2.154 

•JL196 
t.188 


Aaatoi 


■aolUl 
Roaa.  ToamaNp  «in<ariaaoi.  RiX  1 


•1A« 
•1.480 


•1.448 
•1.478 


aono  ooiamaiai  ■>  ina  nonoraow  riao 
Cliainnan  oi  81a  Toaaahp  oi  Snydv 
StOMnHaars.  Jailaiiow  Caw%.  RO.  1 
15624. 


•977 
•807 


•963 
•1.018 


8at/£wlrOaak 


Skoot..- 


Approoanalaly  950  laal 


OrtMir/ibrr 
At  oordkionca  wiai  BaU  Ea^  Oaak.. 
25  Mat  nnaaaw  oi 


Poal  Oilca.  Routo  220. 

Sand  conanardt  to  Via  HrwwrMta  Ead  RipkOL 

Preadanl  oi  tia  Borou^  oi  Unanwta  Geimclw 

Cenka  Cnmly.  Ranting.  Par»ia»liia>a  16835 


fMrOoofc 


175  I 


1.4 


•771 
•780 
•774 
•812 


•1.4 
•1.« 
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tjn 


•41t 


I  (100-viM*  Haoo  SUMi 


t  iMi  <1«>-vaM«  Putoo  EitooTWW    CYwUniMd 


lei«n«<l 


rrae. 


<Hr7«- 


•^r  CIS- 


tit  as.1 


■wThmoK 


»  Tka 


on 


•74. 


MMiTMi' 


n««»rM»* 
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PwopOtB)  B*at  (100-VtM)  Ftooo  ELEWknoaw-ConinMd 


SoitfOA  Of  RoodbiQ  and  locMion 


Rouli  9M.- „ ™ 

AppfQHinMltfy  1.09  kiIm  iifHiPMni  Ipom 
Houla  7S3  (Norft  UNrty  SkMQ 


soo 


7M.. 


At 


■W  CHy  cfipPMCf . 


•I  •wOMo* 


34S 


Sooli 


la  Th«  ttenoittta 
of  •«  0%  el 

zaaoi. 


iniM 


ONJund. 


<N«SVO» 


M.1M 
•1J«1 

•1.264 

•1J97 

MJM 
M,3S» 


to  Th* 
bfttdi,  M^fOf  of  tfw  Tosn  of 
nonlM  CdMnty.  709  Stoond  Awu9.  Mvlinloi^ 


*7-*.. 


e(  Rom* 


0.7) 


lOl 

ol 
Dwtoin 


l.aoo  ton  doawiHii  ol  ooi*u- 

t  OMk _ _ 

200  IMI  ivafewm  ol  ooMutno* 

m — _ 

350  iMl  OMNVkooM  ol  Town  ol 


•2.123 
•2.133 
•2.128 

•2.ise 


•no*  ol  WmI  Forii  GKHfllmr  Rm* 

emi  Fa*  Ommithtr  nim: 

Al  Towi  ol  OMbin  rnrmm  bwii.           .    

Gmm  Ctbm  tvum __ 

OttrOmk. 

AppieMmWI,  1.100  KM  i^mim  01  Counl|r 

nouit7-i 

North  Forte 

M  oonOyano*  mMi  Omt  CiMk  .„ 

RnutoO 

KimvQmk: 

M  conkMnoa  «Mh  GiMrtimr  Rmt    ... 

MconkanooalOouMlOMk.. 

Sugm  Omp  fiun: 

At  oonlMna*  ««i  Knopp  Cmk ^ _ 

*9fiammtti    00  tool   i»4liwiii  ol  Coumy 

Raul*  13 _ „  

OoummOmiL 

Al  oonOianc*  vMi  KiHvp  Cm* 

Awiiuiiiilill  0.4  iMto  «lMwo  cowImwic*  ol 

WadtHolnw 

Omomngt  Qook: 

Al  coniuanM  «Mi  Ki«iv  OMk _ 

ShrateHolav _.  

•£061 

•ai33 

•2.415 
•2.447 
•2.706 
•£710 
•2.722 
•2.926 
•2.420 
•2.430 
•2.541 
•2.567 
•2,567 
•2.871 

•2.125 

•2314 
•2,577 

•2A23 

•2,566 

•2314 

•2,431 
•2^16 
•2380 


PnoMoco  Bme  (100-vemi)  Fuxx>  EtEVATWNs-CominiNd 


Soufoo  ol  NoodnQ  ond  lookon 


AVMW  Ctootc 

Al  eortlkmiKm  wKiy  Knopp  Owk 

AppfOMmaMy   80   «MI   upalr—n   ol   County 

Roult  1 1-6 _ 

Stmnping  Omtc 
Al  oonfluMoo  m8i 
A|ipfQQanMloly  0.7  i 

ol  Bfa*  Liek  Run 

Siff  Sjphftff  rtvik.* 
Al  oonMuano*  wM  Ek  Rww  and  OW  FmU  FOrti . 
r  0j6  lala  *0M  CSX 


air 


Al  oonSuanoa  ol  Laual  Run.- 


AppranmaMy  300  «aai  abov*  coiMuanoa  ol 

l*«*Hun.._ 

Al  ooMuanoa  ol  Big  Spring  Fo* 

AppiQMiMia^  1.4  Mjlaa  ibcwa  oonRuanoa  ol 

Al 


350 

MoCMockRun— 


al  9m  Coumy 
Courfhouaa,  I06i  Avanua.  MariMon,  Waal  Vir- 


§oor»t 


flrauntf. 
*Bai«- 


(N6VDI 


•2315 
•2368 

'2jae» 

•2,563 

•2*70 
•£602 
•2je67 
•2,670 
•2370 
•.2322 
•2.103 
•2.192 


QOTw    CX^rafWr^    V     InV    nonOrHUS    WOTf    rfV- 

fnidi,  Pf9tidunt  of  9w  ftoctfioniM  Coun^  Com 
wiiBOWL  900  C  1091  AvrnM^  MirtMon.  mm 
Vtoginii  24954. 


aAMT 

AppfCMMSlB^r  2*575  ImI  OMfnMWM  of  9io 
Of  Eaa  Run 


AppPOMnoMy  2.90  miM  upMrMin  of  9w  oof^ 
Nuanoo  of  Eaa  Run _ 

AppfOMMOIi^f  4.20  nwM  dovinM'OONi  of  9io 
oonlMnoo  of  Big  Run 


0.65  Mio  diMvnolrooni  of  9io 
conNuonoo  of  Big  Run. 


Mifntint/iti^  990  loot  upilrMM  of  9i9  conflih 
onoo  of  Li^ich  Huh  .-^... ,-.,.,.,, , 

>pp»wiwiaal)  13  lala  lyalraam  ol  tia  oonlto- 

ano*  ol  Kingiahar  Oaak 

1 0.67  mia  t»i>aaiii  ol  tw  ooMu- 


oiaiaooit- 


anoa  ol  Back  FOik  Bh  Rivai 
»ppK»imalal|  1,490  laa( 

•uanoa  ol  Oyara  Run- 
^ppwkwaialy  0.75  nil 

oorikianoa  ol  MM  fltfi „. 

0.91   mia  downaaaaiw  ol  •■ 


oonMuanoa  ol  Slapa  fki,, 


AppraNmaMly  1.04  nlaa  upaaaam  ol  9ia  oon> 
( ol  DiMinioia  Rtn 


Appraaomalaly  590  laal  donffiakaani  ol  Via  con- 
fluanoa  ol  Baigoo  Onak : 

Al  ooo9Mnoo  m9i  Bk  RiMf  ..«...»..»_„.......„„..» 


At  dhfOfgwioo  90ni  Ek  Riw .». .„.. ..„ 

nlQfW  r'Otot  rfOI^  nl¥t^ 

AppronnwMy  1370  taal  downtHaam  ol  Oia 
oonAusnos  of  Hli^WMnk  Rwi 


Appfowmlrty  0.96  mi*  t<wi— w  of  tw  conNu- 

onoo  of  Wtaooo  Run. — «»« --,,,-,...,.,,. , 


AppfoomaMy  0.65  mia  doanrtaaw  ol  tia 
oonRuanoa  ol  Oaap  Ri» 

AppraaumaMy  1,430  laal  downaaaani  ol  9ia 
oenBuanoa  ol  Giaaay  Oraak 

AppranmaMy  920  laal  dOHmakaani  ol  Via  coi^ 
iuanoa  ol  Wrack  TMbar  Rm — ......... 

Appmunalaly  1,120  laal  diMwiaaaani  ol  9ia 
conAuanoa  ol  Mudkk  Run ..... ... ...„,.._„ 

Apprannialaly  0.08  mia  dommMaani  ol  tfia 
oonRuanoa  ol  Oaaart  Forti 

AppraamaMy  780  laal  ivakaam  ol  aia  oonRu- 
anoa ol  Oaaart  Fo* 


AppfONmalily  300  laal  downaaaam  ol  Via  ootk 
Ruanoa  ol  Uppar  Mudfck  Run 

AppranmaMy  1.1S0  teal  upakaam  ol  Via 
aaoond  cioaaiiiu  ot  County  RouIb  18 

AppranmaMy  1.100  laal  downaaaam  ol  Bia 
oonRuanoa  ol  Laural  Foik  ...„,.....„ ... 

AppraoamaMy  220  laal  upaaaamol  Vw  oonRu- 
anoa ol  Laural  FOik .«._ 


•1337 

•1.100 

•1,175 

•1350 

•1325 

•1,400 

•1,475 

•1350 

•1325 

•1.700 

•1.775 

•1379 

•1,454 
•1,465 

•1.060 
•1,125 
•1300 
•1375 
•13S0 
•1,425 
•1300 
•1380 
•1,680 
•1,740 
•1320 
•1347 


Pnoraaco  Base  (IOO-veah)  Fumo  EisvAtiONa-Coninuad 


Source  ol  fload>,g  vid  tocaaon 


«Oap9i 
Miaai 
abe«a 

konM 

laal 
IN6V0I 


ol  tiaoon- 


ol  RMOon- 


ol  ■»  oon- 


Lm  FOrti  Ho^  Hhot: 
71  I 
olHodan 
136 
Ruanoa  ol  Laual  Folk 
AppranmaMy  230  miai 
Ruanc*  ol  LauM  Forti 
Gauhy  Ampt  (Lomort: 
AppranmaMy  225  laal  downaaani  ol  Co«Ry 
boundary — — „ 

anoaoHMFo* 

aarihrAMr«4varl- 

50  laal  doananaam  ol  CSX 


Ruanoa  ol  sup*  Gap  Run 

Al  In  oonRuanoa  ol  Sugar  Q«ak 

750  laal  upakaan  ol  8ia  eanlto- 
ol  Mddto  Run 

arc* /Mar 

.70  mia  duwnaaaia  ol  •(*  oor»> 


lolChrflyRMi 
AppranmaMy  400  laal 
fluanoa  ol  Baugfanan  Run - 


olMoen- 


Al  Ria  oorMuanoa  ol  Jolwaon  Btanctt     ,, 
Lm0OIOmak: 
MpprururiHwy  .so  maa  ooumavaam  oi  via  ooi^ 

Ruanoa  of  Laural  Oaak 

1.100  laal  i«a8«a«  of  ■»  oert- 
ol 


Ruanoa  olljoal  Run. 
l^iprenmaMy  1.0  mit 

anoa  ol  Loal  Rial 

ApproamaMy  0.4  mia  dc 

Muonoo  of  McAwoy  Run 
ApptonmaMi  0.46  m 

anoa  ol  Givan  Run 

Al  Rw  oonRuMica  ol  Cky 
AppronmaMy  038  mia 

GladaRun 


olRiaoanRii- 


lOl  In  can- 


al liaoanRu- 


ol  uaa 


ol  *a  oon- 


AppraromaMy  1300  laal 

Ruanoa  ol  LiWa  Glad*  Run 

Hodmit  Ooak: 

Al  oonRuanoa  ai«i  Lafl  Fork  Hoiy  Rrwar 

AppronmaMi  1370  laal  upaaaam  ol  ■«  oon- 
Ruanoa ol  Baar  Run ,  ,  

AppranmaMy  0.61  mia  i»i>iRai  ol  IM  oonRu- 
anoa ol  Big  Lick  Fork , 

iotthtfwooO  Qotk: 
Al  conRuano*  iniRi  Ek  Riw*r 


ApproidmaMy  0.71  mi*  upakaam  ol  ■«  moal 
donwkaam  croaaing  ol  Coumy  Roma  26-4 . .. 
BtgOtcHnun: 

Appronmala^  1.00  raia  dMvnakaam  ol  Jokn 
GoH  Road 


0.56  1 


olJelnGaR 


At  conRuonco  wot  Gouloy  ****t^  , , 

AppranmaMy  0.43  mia  i«akaa«  ol  lia 

anoa  ol  Spioa  Rwi 

<ilra«q' Oaafc 
At  Rw  oonRuanca  wiki  RigM  Fork  HoRy  Rwar.. 


•1.451 
•13S0 
•1386 

'2325 
•2337 

•£191 
•2350 


•1.479 

•1360 

•1320 

•1.700 

•1.790 

•1350 
•132S 

•1367 

•1.499 

•1396 

•1340 

•1.715 

•1.790 
•1392 

•1309 

•1375 

•1390 

•1.790 

•1390 

•1390 
•£090 

•£160 

•£212 

'1.469 
'1.550 
•1356 
•1319 

•1391 

•£219 
•2330 

•£191 
•£259 

•1399 


/  VW.  54,  N<K  11  /  TlMifday.  fuMary  1ft  1960  /  Propo-d  Rule* 


The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Mownco  Basc  (IOO-Year)  Flood  Elevations 


Car/to«n/ooun% 


SourasatMoodbig 


LilM  Coirty.  uninoivparal- 


PMrlSOOCMn- 


Todd  Road  Oram.. 


HHtoy  Drain. 


LocaSon 


•Dtam 
flroiind*E 


(NOVO) 


1428  taat 


olPar- 


iMOrt«*. 


1.32S  «Mi  i««rMm  ot  Pv- 


■MOitM. 


olPsraMOrtM 

tt  Todd  Road-— — — 
«7S  iMi  upsMsm  o<  oonlu- 


I  at  flw  Oow«r  OourthoMa.  296  Na)»  fM« 
LsksCoway 


«Mt  Mowing  OMk  and  Todd 
Road  Oram. 

of  smm  in^twy  29 

01  SMH  MI^MNV  Z>-.-_ — 

ol  Scoas  Viloy  OriM 

JuM  oaM  of  NsNtay  29, 
2J0O  tool  num  of  m 
Scad*  VaSoy  Road 

LAsport.  CiMomm  96453. 
Of  Ouymvtmjn.  266  Norttt  Fortm  SitmL  Lahaport.  Cailomia  96453 


•1.367 
*1.386 
*1.34e 

*i.3e6 

*1,333 

M.339 

Nona 

#1 


C%    Of 


At  aw 


200  tsal 
ot 


•1J31 
•1JS34 


•1.331 
#2 


1 
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Proposed  Modified  Base  (100-Year)  Flood  ELEVATiONS-Continued 

- 

Oty/tomm/county 

LocalK)n 

aoepmrnieei  above 

ground 'Eievabon  m  fast 

(NGVD) 

EMSbng 

ModWsd 

AppRDdmaMy  500  feet  uprtrewn  of  Far- 

•1.340 

•1.341 

grounds  Road. 

Approwmalely  510  feet  upstream  of  Pacific 

•1J63 

•1.367 

Regency  Way. 

1     '            ' 

Apprawmstely  Z480  feel  upstream  of  Pacif- 
ic Regency  Way. 

Nons 

•1J83 

North      Branch.      Forbes 

AppRDdmaMy   200   feel   doimstrewn   ol 

•1.340 

•1.341 

Creek. 

Afmstrong  StrBct. 

- 

Approwmalely  520  feel  upstreOT  of  RuseeS 

ShPB0C. 

•1.348 

•1J49 

1* 

At  the  intersection  of  Estep  Street  and 

M338 

i1 

MartmSkaei 

Pier  1900  Drain  ...„ 

Juatupsbaam  of  Mam  Street 

Nona 

•1.334 

Just  dowwrtroam  of  Stale  Hightwy  29 

Nona 

•1.346 

Tend)  Saeet  Orvt 

■ 

AtMamSaeel..      _ 

None 
•1.335 

f1 
f1 

At  tie  miersection  of  Man  Skeel  «id  10«i 

'." 

- 

Sbeet 

Just  upstream  of  Bush  Saeel 

*i^4i 

•1.337 
*144« 

ApproMmaMy  160  feet  upstream  of  Pool 

'1.348 

V 

Saael 

'       , 

Appnnimately  200  feet  east  of  the  iraeraec- 
tion  of  Central  Parti  Avenue  and  lltfi 
Saeet 

«1 

«3 

Map*  ara  SMMbte  tor  m^)eclion  at  Cily  Hal.  225  Paifc  Street  Lak^wrL  CaMomia. 

Send  oonwneras  to  The  Honorabto  Affe  Piicfite.  Mayor.  City  of  Lakeport.  200  Parti  Saeet  lakeport  (^^ 

CaMomia 

Napa  County,  unincotporal- 
ad  areas. 

SanPabtoBay.. 

N^mRmw 

At  the  souttwastsm  lip  of  Coon  Waid . 
At  the  northern  Up  of  Bui  Mwid . 
Appniodmalely  1.400  feet  upstream  of  Stale 

•8 

•8 

•7 
•7 

•8 

> 

HigfM.y29. 

■  I 

ApproKimalely  200  feel  upstream  of  Imola 
Avenue. 

•10 

•13 

Approximalely  500  feet  upstream  of  First 

SVBOL 

Approximately  500  feel  upstream  of  MHken 

•21 
•26 

•22 

•29 

' 

Creek. 
Just  downstream  of  West  Trwicas  Road. 

•30 

•30 

' 

case  with  the  Lakeparti  Levee  m  plaoe- 

Mepe  are  a*ai*to  lor  review  at  Ihe  Napa  Counly  Department  of  Public  WtortM.  1105  Tlirt  Street  Room 

Send  oommenm  to  the  Honorible  Bob  While.  Ctiainnan.  Napa  County  Board  of  Supewieors.  1195  ThW  Street,  Room  3^^ 

CKtowm 

Oty     of     Nowato.     Mwm 

Nowato  Creek 

Approximalely  3.000  feel  downstream  of 

•8 

•7 

County. 

Southern  Pacific  Railroad.  1.600  feet  east 

__             ^        -  , 

*  *  •  .^  -'-          •-■•.- 

of  Highway  101. 

•  .  -■ 

»  •                   .*.«.- 

Appramnalaly    lao  feel   downssewn  of 

.  <^. 

-'•• 

of  Highway  101.. 
Just  uprtream  of  OM  US  Highway  101 

(Redwood  Highway).. 

Just  downsbeam  of  Grant  Avenue 

Approximately  100  feet  upstream  ol  Siaro 

Avenue. 
Approximately  2.850  feet  upstream  of  Subo 

Avenue. 

•12 

?35 

•87 

•100 

•11 

•34 

•88 

•too 

Wamar  Creek 

Approximaleiy    100   feet   downstream   of 

South  Novato  Boulevard. 
Approximalely  125  feel  upstream  of  Twn^ 

pais  Avenue. 
Approximalely    1.000    feet    upstrevn    of 

McCtay  Avenue. 

•14 
•25 
•40 

•13 
•22 

•41 

Vineyard  Creek...     .„ 

At  conlhience  witti  Warner  Creek.  Appnad- 
malely  880  feel  downstream  of  Center 
Road 

•39 

•41 

• 

Approximately  80  feel  upstream  of  Wilson 

Avenue. 
Just  upstream  of  Tiumbul  Avenue 

•61 
•91 

•61 
•90 

Approximately  1.325  feet  upstrean  of  MS 

Road 
Approximately  1.500  feet  upsbewn  of  the 

confhjence  of  an  unnamed  bibutary. 

•118 

None 

•118 
•145 

Unnamed  tributary  to  Vineywd 

Approximalely  175  feet  upsbeam  of  Angel- 

ttone 

•134 

Creek. 

ica  Court. 
Approximately  3U0  feel  upstream  of  a  Pri- 

None 

•147 

valeOrive.                                                i 

Wilson  Creek. ....................    

Ai  the  conlluenoe  with  Warner  Creek .. 1 

•35 

•a? 

I 


21M 
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Pnopoee)  Moo»i«o  Bak  (IOO-Vcar)  Ftooo  EtEVAiiOHS-Conttnued 

aiy/town/oouniy 

Sourwolloodng 

u^ 

«Oh«i  in  «Ml  «bOM 

gnund^BMionlntaM 

(NOVO! 

EMng 

ModMM 

•• 

Affinmktmtt  100 IM  i«MrMm  ol  CwMr 

R(Md. 
/^prarinwMy  SO  IMI  upMMm  ol  MoCtay 

Hp^m^Mm  S2S  HI  uplwwn  ol  SNrtdi 
LMid 

Jm  i<MlriHn  fli  m  iS'iitiiii  t>*t 

•40 
•57 

Nona 

•IN 

Nora 

Nona 

•• 

•20 
•44 

•40 
•57 

•79 
•180 

f^iCtiiDg  rtfitT 

/^praiinHMy  tTO  IMI  upakMm  of  8t  An- 

*MWtMML 

<^roi*wiirt»  2.700  IM(  downMwm  ol 

8kMl  !«■«•  Road. 
JMI  dONnakwm  ol  SkMl  Rmb*  RoMl - 
JMl  ««ak«Mi  of  EMwna  Ro«l 

•200 
•220 

•• 

•20 
•4t 

)  tar  fa«taw  ai  tw  Oipartmani  Ol  ComnunMy 
1 10  •»  HononWa  Hu^  Twiwr.  M^nr.  CMy  ol  NoMto.  SOI 


Sodton.  Wl  StMnwn  Awanua.  NoiMto.  CaMomla. 

Awanua.  Novalo.  Cutanea  M047. 


Cmotrta- 


Oh   ol 

C0MW». 


OwnOaah. 


OnayOaalL. 


SMCMik.. 


CMak. 


OiasonQuMi- 


ISO 


3.325  laal 


1.010  •« 
Ortva. 

■  ol  SouOtam  PacMc 


I  01  AIMMraon  LunOMMXM  nV 

gaMon  OMrtel  Canal 

4J60  taai  dwnaaaaw  ol 

2.700   laai   t^aaaam   ol 

400   laal   downaaaaw   ol 


Canyonl 


2S 

I  (Noiffiteund). 
0 
Cinyon  Ctwii  nosd  (l^pslTMni 

4JM  Canyon  Oaak  Road 
I  Ooa^itf. 

2J00  (aal  duwnataaiw  ol 


•25  laat 


•620 


•401 


••14 


•5*7 


*82* 

••41 

•••1 

•491 

•472 

•477 

•472 

•485 

•S04 

•515 

•&1 

••14 
••30 
••47 

•567 
•587 

••06 

••2i 


•487 

•494 

•510 

I 

•53» 

•403 
•488 

•487 

•510 

•583 

••38 

•860 

•868 
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Proposed  Mooweo  Base  (100-Year)  Flood  EtEVATiOHS-Coniinued 


aty/town/coumy 


Sourca  omoodbig 


«0ep8i  inlael  abowa 

ground 'EteMlion  in  (aal 

(NGVD) 


Enrtng 


...  tor  lawaw  al  Oly »«.  780  Paik  View  Avanua.  Raddho  Cailomia. 

to  Iha  Honorable  Mauri(»  Jol»na«an.  Mayor.  O^  ol  Rad«ng^780Paik\^^ 


Otftomia.. 


Qly  ol   San  Diego.   San 
Diego  Coun^. 


T4uanaRiMr- 


CvnMl  Valey  Oreek- 


KilCmonPaifcOiaeli... 
Loe  Peneiquiloe  Craek.. 


San  Diego  Rwer.. 


San  Diego  Riwer  at 


SvHaYsabel  Craek. 


Swila  Maria  Crarii.- 


San  Diego  Bay. 
Pacalic  Ooeen... 


At  HoKater  Street 
At  Tluana  Street 


AppnMinMMy  4.400  leel  above  Tluana 

SireaL 
AppRwimaleiy  125  feel  doiwnitwam  from 

the  oemar  ol  Sorrento  VaBey  Road. 
At  B  Cenino  Reel 


Approwmalely  165  feat  upekeem  o«  Shew 

VatayRoad. 
Appronmalely  75  feet  dOMmstreem  ol  Bel 

Vakey  Creek. 

At  conBuenca  ol  Bel  Veley  Creek 

Approgdmalety  320  feel  upstream  ol  Ihe 

conOuence  ol  McGonigle  Canyon  and 

DeerCertyon. 

At  conBuence  «»i8>  Lake  Hodges 

Awgowmeiely  340  feet  Uuwneaaaw  ol 

Ctiambera  Dem. 
ApprenmaMy  100  feet  upekeem  of  Chem- 

bersDam. 
ApproodmaMy  1.500  feel  betow  upskeam 


At  upekeem  corporate  iki* 

AppKwimately  1.300  feet  downskeem  of 

FiimRoad. 
Approxknalely  60  feet  upskeam  ol  Zion 

Averwe. 
Approximately  2.080  feet  upskewn  o<  Pri- 

vele  Road, 
j^^iiuwmakily    1.600   feet   betow   down- 
stream end  of  Holns  Lake. 
ApproximBkily  1.300  feel  above  upskeam 

end  of  HoKns  Lake. 

At  upskeem  corporate  «mils.„ 

Appregdmalely  210  feel  dbove  Rios  Road  al 

imii  of  detailed  skjdy. 
Approxknalely  1.480  feel  above  Rios  Road 

at  upstream  corporate  knniL 
Approxknalely  200  feet  ebove  Friars  Road  .- 
AppRMkneMy  50  feel  iiwve  cuktert  «p- 

skeam  ol  Friars  Road. 

Just  upslreem  of  Aero  Drive  orivert 

Just  upskewn  of  knerstale  Hqliway  15/ 

B«iboa  Avenue  fctterchenge  divert 
Approxknalely  60  feel  Steve  upskeam  face 

of  CWremont  Mesa  on-ramp  to  krterslale 

Highway  15. 

At  conffcience  with  Lake  Hodges 

ApproxknaMy  165  feet  upskewn  ol  the 

conluenoe  of  Sanla  Maria  Creek. 
Approxknalely  60  feel  upskeam  of  BatUe 

Monument  Road. 

Just  i^straam  of  Stale  Highway  78 

Approxknalely  5.440  feel  upskeem  fcom 

the  center  ol  State  Hi^iway  78. 
Approxknataly  280  leel  t^iskeem  of  me 

conluence  ol  SwUa  Ysabel  Creek. 
Appnmmalely  60  feet  upskewn  ol  BetUe 

Monument  Road. 
Approxknalely  40  leel  upskeam  ol  Bandy 

Canyon  Road  at  corporate  Iknils. 

Above  hUerslate  Highway  15 

At  conlhjence  ol  Wt  Carson  Park  Creek 

At  mouth  of  Olay  IVvw 


ShaNw  Wend  wikre  ahoratne 

At  San  DiegoCoronado  Bay  Brklge. — _. 

Approxknetely  5.000  feel  north  and  1.700 

Met  west  of  the  southernmost  exterk  ol 

PokilLome. 
Approxknalely  300  feel  west  of  Sunset 

CMfs  Boulevard  and  Pokn  Lome  Avenue. 


BEST  COPY  AVAILABLE 


•27 
•46 
•54 

•12 

•26 

•83 

•95 
•95 


•327 
•341 

•346 


•68 


•327 
#5 
#5 


•27 
•45 
•54 

•12 

•28 
•83 

•93 

•93 

•128 


•326 

•341 

•353 
•393 


•80 

•132 

*289 

•305 

•318 
•499 

•526 

•71 
•86 

•180 
•208 

•251 

•328 
•370 

•386 

•426 
*444 

•370 

•385 

•398 

•326 

•326 

#6 

#6 

#6 

»2t 

#9 
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PW)K)aco  MoofFKO  Basc  (IOO-Yiar)  FLOOD  EixvATiONS-Continuad 


ftoio 

CNy/tONn/oouMy 

801000  ot  ttoodb^ 

.  ^ 

•Oaodimiaaiabowa 

flratfid*ElaMfaon  to  laol 

<NQVO| 

EiMng 

Motflad 

• 

• 

• 

/»»iuniiialil|  880  laal  «aal  of  8«a  Mar- 
aaoaen  of  VMbar  aiMai  and  Coaan  Bow- 

aaolon  of  Cafiwiaf  AwanM*  and  80a 
RidBaOrtvaL 

aaoMonof  NteaHr  Ammm*  and  Ow*io 
OaUOoMianoad. 

mmjt  Ow  trntttMan  of  Carnino  Oal 

<»»  DilwMill  880  laol  north  and  2.290 
taai  «aai  of  •«  Manacttm  of  Nor» 

aaoaon  of  Hmtt  Tonoy  Hnaa  Road  and 
Tonoy  Pinaa  Soanic  OW 

Nona 
Nona 
Nona 
M 
Nona 
Nona 

#13 
#18 
#10 

#• 
#19 

#9 

PROPOSED  MoomED  BASE  (100-Year)  FLOOD  ELEVATIONS— Continued 

CHy/town/coumy 

Soufoa  of  8oodiiQ 

Localion  ««.^^ 

*Oeplh  in  feet  above 

ground 'Elevaiion  m  feet 

(NGVD) 

Enaling 

Modified 

- 

P*llitr-nt*T 

Ahnm  3.200  feel  do»»m>wm  of  ftaLnart 

Road. 
About  800  ieel  downstream  of  Pfeples 

VaBeyRoad.                               ' 

None 

None 

None 
Itone 

•878 

MancyOmak 

•730 
*6S2 

•712 

UMI 


MapaoMl 

Sandoom 

•Ma  for  irapeciion  81  ttw  Oly  Hal.  Cartarawflle.  Georgia. 

MnlB  to  The  Honoc«Ma  Oa<M  Tlman.  Mayor.  CMy  of  Cartarsvae.  P.O.  BOK  648.  Carterswae.  Geofgia  30120. 

Geofoto 

CMy  of  Emaraon.   Bartow 
County. 

About  1.900  feet  downrtream  of  US.  Route 

41. 
About  ^fnO  feet  upstream  of  U.S.  Route 

41. 

None 
None 

•709 

•713 

tor 
toTha 


■I  8m  CMy  Hal.  EmarMn.  Georgia. 
HonoriMe  ffanry  L  Jordan.  Mayor.  CNy  of  Emaraon,  P.O.  Bok  300.  Emenon.  Georgia  30137. 


CMy    of 
County. 


BuddwadCiMk. 

The4 


LiMIe  BucMwad  Croak.. 


Just  downstream  oi  Norfok  Southern  Rail- 

woy. 

At  confluence  of  LiMe  Buckhead  Oroek. 

About  975  feel  downstream  of  U.S.  Route 

25. 
About    1,800   feet   downstream   of   Pine 

Avenue. 

Atmoulh ~ 

Just  upstream  o(  Nortofc  Southern  RaikMy.. 


Sand 


tor 

toThe 


•I  the  Ofy  Adminisliahx's  OHice.  CMy  Hal.  kMen.  Georgia. 
HonoraUa  fHinwt  Boyar.  City  Adminiskator.  CMy  of  M>an.  CHy  Hal.  P.O.  Box  929,  MiHen.  Georgia  30442. 


C8y    of    drMon,    Dawnll 
County. 


Coon  Croak — 

Gooae  Creek... 
Tenmie  Creek.. 


About  1.500  feat  upstream  of  Grant  Sftaet... 
About  2.250  feet  upstream  of  Alexander 

Street 
Atmoulh 


About  250  feet  upstream  of  Wek4i  Skeet... 

Just  downstream  of  Okl  Lincoki  Road 

About  900  feet  upskeam  of  WoodMwm 
Avenue. 


•716 

•714 
•722 
•700 
•706 


Sand 


lor 

to 


at  ttta  Zbning  Office.  118-120  \Weat  Mtaahlngton  Street  CKnton.  IMnois. 
Honocdbie  C«l  Toaal.  Mayor,  City  of  OMon,  118-120  West  Washington  Street.  P.O.  Box  378,  Clinton.  Mmois  61727-16 


Kankoky.. 


CHy    of     Harttont     Ohio 
County. 


Rough  Rkrar. 


About  0.3  mile  downstreem  of  U.S.  Route 

231. 
About  0.6  mile  upstream  of  U.S.  ftoute  231.. 


None 


tor 

Sofid  cofWROffilB  Id  vw 


at  the  Oty  HA  114  Waahmgton  SkeeL  Harttord.  Kenkicky. 
HonoraUe  E«l  Ruaeel.  Mayor.  Qly  of  Harttord.  Qly  Hal.  114  Washington  Street.  Harttord.  Kentucky  42347. 


Of 
Panoto  County. 


Cole  Creak.. 


UtaeTaMhatohie  River.. 

WnHiBn  \>IWH  ................. 


Sond  oofiHiiooio 


tor 

to«w 


About  1.000  feet  downskeem  of  State 

Highway  6. 

Juat  downskeam  of  State  Highway  6 

Just  upskeam  of  Panola  Avenue 

About  0.5  mite  downskeam  of  U.S.  Higfv 

way  51. 
About  0.5  mite  upskeam  of  State  Highway 

35. 

at  ttw  Qly  Ctark's  Oflne.  Cky  Hal.  103  Colege  Skeet.  Batesvile.  Mississippi.  ^ 
HonoiaMa  Bobby  Bakar.  Mayor,  TownaNp  of  Datssvlllo,  P.O.  Box  689.  BatesviNe.  Mississippi  38606. 


Oty  of 
County. 


CMak_ 


LopoKpeek 

M^inoka  Creak 

Sowashee  Cwmk 


About  2.4  intos  downskeam  of  bnerstate 

59. 
About  1.2  intos  downskeam  oi  State  Bou- 

tovard  Exianston  Road. 

Atmoulh - 

At  conlhience  of  Gunn  Branch 

At  confluence  with  Sowashee  Creek — _. 

Juat  downskeam  of  36th  Steet 

About  3.0  mfles  downskeam  o(  Valey  Road 
About  0.4  mile  upskeam  of  confluence  of 

Clear  Branch. 


•286 

None 


•326 
•380 
•289 

None 


•144 

•151 
•146 

•167 

•151 
•155 


•696 
•716 

•714 
•720 
•700 
•706 


•394 
•395 


•215 

•217 
•194 
•205 

•232 


•288 

•311 

•302 
•332 
•326 
•380 
•269 
•342 


am 
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Proposed  Moofico  Base  (100- year)  Flood  EiEVAnoNS-Continued 

SM 

Clly/lo«n/caun(y 

80tfC9  of  MOOdnQ 

Locaiton 

•OaMh  in  fMl  ibOM 

ground  •Ballon  m  twl 

(NOVO) 

EiMbig     1     ModMad 

lor  ipep^to"  ai  ■«  BiAflng 

«>  wiV  HOnQflBW  J.W.  RSmPt 


Ofios.  CRy  Hal.  601  24tfi  Avwum. 
Qiy  of  Mwiaag  P.O.  Bob  1430. 


-„.,,^JI. 

cny  01   NMcfNc   AdMM 

-iiinri  -^1 

Mail  OS  ffltla  do* 

•nalraam  ol  John  R. 

Nona 

•77 

County. 

JwMnOnw*. 

About  2.1  (Ninupak 

aam  of  John  R.  JunUn 

Nona 

•78 

Ort»a 

aiCMh«tn«Owh 

About  1.7  miM  do« 

Nona 

•7t 

About  0.7  inia  upat 

«aiNol  U.&  nywwy 

•128 

•12$ 

m. 

al  tw  Oly  Engmaar^  OMoa.  Qly  Hal.  112  South  Paart 


S«id  csmmnta  to  «w  HonoraM  Oavtd  ArnNftong.  Mayor.  City  of  Natchai.  112  Sou8i  Poart  Siaal.  P  0.  BOh  1186.  Natchas.  MMaain 

0130120. 

•flmnr' 

and  Jadnon  Counaoa. 

^^H^Ttty 

Af  >mtf 

Nona 

•7M 

jMBl8Diiabiaiao»8lBlall»w>281.-    . 

•778 

•778 

mrtiarnvrft  On^ 

^-B^                                                    

Nona 

•796 

Juat  doawaaaaw  ol  Sain  Road.. 

•782 

•782 

Nort«  Forti  Oaokamack  Oaok.... 

AlmouVt 

Nona 

•786 

f^ff^  itBiiimtiyB  11*  ftida  Rnart 

•780 

•780 

IkM^Ml  IfciJJU-fc 

Atnouti 

Nor«a 

•780 

Jual  downaaaam  ol  Lata  CNy  Buchnar 

•7«9 

•769 

Road. 

BundKhuCMak - 

AlOIOUtl 

Nona 

•738 

Moul  1.1  ndaa  upaMim  ol  mouti 

•761 

•781 

UMa  Blua  Rtwar  

Jual  uoaaaaw  ol  US  Highway  24 

Nona 

•732 

About  1.93  miaa  u^akaam  of  Intwitati 

Nona 

•772 

470. 

Ea«  FoA  LMa  Bkia  Rlwar    

Almouti                          

Nona 

•768 

Juat  Mpaaaam  ol  aartiound  U.&  Highway 

nana 

•788 

40. 

I  tor  inapacaon  at  cay  Hit.  Ill  EaalMivta. 


Sand  cowmania  to  Tha  Hoooritita  Barbara  Polli,  Mayor.  CNy  of  Mapandanoa.  CHy  Hal. 

111  Eaat  Mapta.  mdapandanoa.  Miaaouri 64060. 

..^  ^^ 

CNy    ol    Rano.    VVMwa 
County. 

Tmehn^'nr 

Apprortwwto»»  SOO  taal  upabaam  ol  MoCar- 
ran  BoulaxarJ. 

'4.305 

•4  400 

A|)pfQHinMiily    600    fool   down6666ffii   of 

•4.408 

•4.408 

t 

Juat  downaaaam  ol  Qrag  Sbaal 

•4.422 

•4.421 

Apprortmatrt>  300  laat  downaaaam  ol  U.S. 

•4.444 

•4,448 

• 

Highw^r386. 

ffftartmal  Craafi   

At  Rfmb^fti*  Ck*4 

•4.381 

•4.382 

Siwar  Laiw  Playa 

Nona 

•4.967 

Loifwion  Vflfloy  PIOM. — 

En6P0  thofoino^— .^ ^.., ^.«,. 

Nona 

•4.920 

8ond 


lOf  fOMOW  fli  VI6  CMy  H|p 
TO  rwnOr—  9^Hm  J. 


460  8incllir 

Mayor.  Qty  ol  Rano.  P.O. 


Boa  1800.  Rarw, 


cay    ol    Spartia. 

County. 


Tiucbaa 


Truchaa  Rwor  (allar 
tapping).  _ 

Tntfliaa  Rmot  '|ovar8aw 


Nor*«  Tnctwa  Oram 

ol 

lanaon  Baiai). 


ladi  ol  Spanlah  Springs  Oa- 


1.800  laat  downabaam  ol 
olBlaamboai  Craafc. 
470  laat  uvabaam  of  oonMu- 
ol  SlaamtaMi  Oraak. 
Approwmaioly  900  laat  upabaam  ol  McCar- 

ranSoutaward. 
Approramataly    800    laat    downsbaam    of 
Rock  Boirfavaid. 

ol  Grag  Sbaat 

960  laat  upabaam  ol  Qlan- 


Approalmbloly  470  laat  upabaam  ol  conbi^ 

anoa  ol  Slaamboat  Oraah. 
Approaimaialy  390  laat  upabaam  of  Rodt 
Boulaward. 

200    laat    downatraam   of 
AwarvM. 

Appraiwiaiatif  178  laat  downabaam  of  Un- 
oobiWay 

At  Eaat  Pralar  Wlby-.. 

av    rooi    aownsvovn    oi 
Una. 

100    foot    downslfooni    of 


•4.381 

•4480 

■4.391 

•4.381 

>4.396 

•4.400 

'4.400. 

•4.408 

'4.422 
'4.440 

•4.421 
•4.438 

'4J81 

•4.390 

Nona 

•4.419 

4.435 

•4.433 

4.302 

4J85 

•4.382 

4.392 

4.412 

•4,407 

4.412 

•4.410 
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Proposed  Modified  Base  (100-Year)  Flood  Elevations— Continued 


Stato 


CHy/lown/oounty 


Source  oi  floodng 


Location 


«  Depth  in  ieat  above 

ground  'Elevabon  n  laet 

(NGVD) 


Exisbng 


Modified 


Mapa  ara  amaiUbla  tor  raviaw  at  the  City  Hal.  431  Prater  Way.  Spartv.  Nevada. 


Sand  oommania  to  the  HonorbUa  Jamea  L  Spoo,  Mayor.  Oly  of  Spatka.  431  Prater  Way.  Spaite.  Nevada  89431. 

Ntvada 

W6tho6  County,  uranoofpo- 
rated  araaa. 

Tnickaa  River 

r 

StrambtMrt  Cmolt 

Approximaleiy  SOO  feet  downstream  of 
Southern  Pacilic  Raiboad. 

Approximaialy  800  feet  upsbeam  of  Souttv 
em  Pacific  Raiboad. 

Approximalety  470  feet  upsbeam  of  confki- 
ence  of  Stewnboat  Creek. 

Approximaleiy  4.030  feet  downstream  of 
McCarren  Boulevard. 

At  confluence  with  Truckee  River .»».....»».»« 

At  Pembroke  Drive 

Jimt  upsbawn  of  Saddteback  Lane — 

Approximately  750  feel  upsbeam  of  Sadd- 
leback Lwie. 

Entire  basin — .. 

In  Sectkxi  II  above  Spanish  Springs  Oelerv 

ttonBasia 
Entire  basin .. 

•4J87 

•4.368 

•4.391 

•4.393 

•4.391 
•4.391 
•4.413 
•4.414 

None 

'None 

None 
None 
None 

•4J87 

.        • 

•4.389 
•4J91 
•4.392 
•4.382 

North  Truckee  Drain  (with  ef- 
fects of  Spaniah  Springs  De- 
tenbon  Basai). 

Spanish  Springs  Detention 
Basin. 

Spanish  Springs  Creek 

Sun  VaMey  Deleninn  Basin 

Silver  Uriie  Playa 

•4.391 
•4.411 
•4.415 

•4.447 

#1 

•4.445 

Entire  shoiQine .».» — .......... 

Entire  shoreline 

•4.967 

Lemmon  VaMey  Playa. 

•4.920 

Mi«ia  «•  BvalaMe  at  the  Washoe  County  Deparbnent  of  Pubkc  Works.  1205  Mil  Sbeet  Reno.  Nevada 

Sand  comments  to  the  Honorabfe  Gene  lilcDowel,  Chainnaa  Washoe  County  Board  of  Commissioners.  P.O.  Box  11130.  Reno.  Nevada  89510. 


New  York 

Amonia.    Town,    Dulcheas 
County. 

Wamiair  Creek 

Approximately  950  feel  above  conAuence 

with  the  Tenmito  River. 
At  confluence  of  Amerva  Stream 

None 

None 
None 

Nona 

None 
None 

None 
None 

•420 

WetMtuck  Creek  — ...................... 

Amenia  Sbeam 

Tfibulvy  to  Amenia  Sbeam 

•452 

• 

Approximately  700  feel  above  confluence 

with  Terwnle  River. 
Approximately  80  feel  bekMf  County  Route 

2. 
At  confkjence  with  Wassiac  Greek 

•420 
•488 

•451 

Approximaleiy  840  feel  above  State  Route 

343. 

At  confluence  owth  Amenia  Stream.^ — 

Approximately  910  feet  above  upstream 

end  of  State  Route  343  cukrert. 

•549 
•543 

•sso 

tor 

Sond  ooiMwniK  to  ifw 


at  Iho  Town  HaN.  Amenia.  New  York. 
Honorab>e  Polar  Q.  Bavia.  Superviaor  of  the  Town  of  Amenia.  Dutcheaa  County,  P.O.  Box  126,  Amenia.  New  Yoric  12501. 


New  York^ 


Athens,     Town, 
County. 


Greene 


Hudson  River.. 


Sleepy  Hoflow  Lake.. 
Catski*  Creek 


At  confluence  of  Corlaer  KM.... — 

Upsbeam  corporate  limits  with  Town  of 
CoocsacMe. 

Entire  length  willwi  oommurvly 

Approximately  .8  mie  downsbeam  of  con- 
fluence of  Pobc  CreelL 
Approximaleiy  2.4  mies  upstream  of  conflu- 
ence of  Polic  Creek. 


tor 

Sand  comments  to  tfw 


at  the  Athens  Town  Hal,  2  First  Sbeet.  Athens.  New  York. 
Honorabfe  WiHwn  DMter.  Supervisor  of  the  Town  of  Attiens.  Greene  County.  2  First  Sbeet.  Athens.  New  York  12015. 


New  York.. 


Coxaackia,  VMaga,  Greene 
County. 


Coxsackie  Creek.. 


Hudson 


At  downstream  corporate 
Approximately  1   mite 

Route  385. 
AI  downstream  corporate 
At 


upatream  of  Slate 


tor 

Send  commanta  to  tiw 


at  the  ViNage  Htf ,  38  Mansnn  Sbeet.  Coxsackie.  New  Yorit. 
Honorabto  Peter  WiKs,  Mayor  of  the  VMage  of  Coxsackfe.  Green  County.  38  Manston  Sbeet  Coxiackfe.  New  York  12051. 


New  York.. 


Mamaionack,  Town,  West- 
County. 


Long  Island  Sound . 


Hommocks  Road, 
southeast  of 
Post  Road. 

At  Satans  Toe 

At  Premium  PoinL 


600  feet 
)   Boston 


•14 


•14 
•14 


•11 
•13 

•74 
•147 

•177 


•111 
•114 

•14 
•14 


•13 


•19 
•18 


»M 


r«^wd 
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Pm»0C8>  Monnco  Bmk  (100-Year)  Fuxx)  Elevations— Continued 


Proposed  MoomEO  Base  (100-Year)  Flood  Elevations— Continued 


taiSMTi 

I  to  The  Honoittit  Ookmt  K 


Nw  Yafc  10643. 

North  Owolna 

OHy  of  HmM.  RMwmK 

•omPm^ftttn^Oimk.    — 

About  aOO  *MI  downo*— n  Ol  U.&  ROHN 
74. 

JuM   Oammmm  of   Richmond  Colaga 
Late  Ova 

Nono 
Now 

'298 
*264 

iv  IntpMlion  M  tfi9  ORy  AdniMtMlors  OMot^  C^  Hri^  201  Msln  SlTMl,  HwnM,  North  Ovoln& 
inv  nonoraoiv  inonw  amn.  Mvyav.  uiy  ot  pvmm^  ^^""v  nsi^  r.u.  dob  izzv,  nvMH^  nqtwi 


Ohio- 


Goun%. 


I  at  Sw  Municipal  BiMbi»  100 
)  to  tw  HonotaMa  Jack  Hartaaa,  Mayor.  Oiy  of 


J  About  1. 425  tool 
127. 
About  960  tool 


ONtoL 
Municipal  BuUns.  100  Pubic  S«uara. 


2S34& 

ofU.&RouM 
of 


Ohio  45331. 


•1.010 
•1.021 


u 


CNyof 

lB»COW%. 


Craali. 


Ol6  I 
1J 


of  OW  Dayton 
of  OW  Dayton 


About   1.3 


AimouSi.. 
About  OS  I 
All 


otUARoutoll. 


Ol  Monw  m  noso . 


*664 

•7S4 
•S73 


*S66 

*6S4 


OtyAtoiMt/oounty 


Sourco  of  floodbio 


Sink  Creek ..». 

nagatofyOneek.. 
MMow  Spfinst  Oreek., 

Stream  CC-1 

pianoo  RiMT 

DypaM  Oraek 


BypMB  Greek.  Tribulafy  1 . — 
Dypaw  Oaek.  Tributaiy  2. — 

n«galo«y  Greek,  Diversion  1. 


Location 


At  oonlhienoe  with  San  Maicoe  River  al 

Spring  Lake. 
AppwwimlBly  830  feel  upstream  ol  corpo- 

rato  imita. 
At  conthieiKe  mVi  San  Marco*  River  __._ 
At 


At  conSuenoe  with  San  Marcoa  Rivar ..».«_... 
AppiDHnwlely  170  teel  upstream  of  oorpo- 

I 
At 
Approwmtoiy  1.500  tool  i^Mtream  of  Intor- 

slato  Route  35. 

At  downetream  corpocato  imito 

Appronmatoly  1.340  feel  upatroam  ol  Mer- 

atatoRoutoSS. 

At  downstream  corporate  hmits 

Approtvnalely  OS  rnte  i^'^'oam  of  oorpo- 


For  entire  length  wHlm  the  oommunrty .. 
At  conAuonoe  with  Bypass  Creek. 
At 


At  confluenoe  with  Purgatory  Oreek .. 
At  dwergenoe  Irom  Purgatory  Creek . 


•Depth  in  (eat  above 

ground  •Penaion  in  feat 

(NGVO) 


EMialing 


*SS6 

•581 
•580 


586 


563 


•578 

•567 

•574 
•807 
•574 
•636 

•806 
•640 

•564 

•612 

•574 
•600 

•578 
•578 
•580 
•584 
•805 


lor  inapeclion  al  tte  CHy  Hal.  630  East  Hopkina.  San  Mrcoe.  Texas. 


•782 
•880 
•742 


tor 

to 


at  8w  ChaBsnooga/MamNon  CourMy  Regional  Planning  Commiasion.  Oly  Hal  AMiam  100  East  nth ) 
Honorabto  Qana  Roberta.  Mayor.  Oly  of  CI— anooga.  CHy  Hal.  Eaat  1 18i  Skwl.  Ch— anooga.  Tinn 37402. 


UMnoorporaaad    ar 
HuMton  Goufi^. 


Hunlcarw  Cfaak- 


Ooolu 


Creak. 


Creak. 


ofMcOonaMRoad. 


Serid  conmierO 


Hiaitaana  Creak  Trtouiaiy 

Faang  WMar  Oreafc. 

tar  inapeclion  at  »e  Chananooga/Hamilon  Gou>8y  Regional  Planning  Commissioa  City  Hal  Annan.  100  East  11  m  Street  Chattanooga, 
to  me  Honorabto  Oallon  Roberts.  County  EieculNe.  HamMon  County.  206  HwraNon  County  Courthouse.  Chattanooga,  Tennessee  37402 


About  1.400  tool  downabaam  of  conOuanoe 

of  Ikatteawa  CMak  Titoulary. 

oonnuanoe  or  junnaon  uiaim  

At  mouSt 


About  500  toot  downabaani  of  Wvato  Driva. 
About  1.300  toot  upabeam  of  Royal  Shad- 
ow* ONva. 
At 


1 01  ansai  rtobo.. 


About    1.060   laal   downaMam   of   OU 

Dayton  Pire. 

Jual  ijpabaaiii  of  Lower  MM  Road 

About  2.0  ffllaa  i»a>aam  of  Thraahar  Pka.. 

At  mouti 

Jual  «/vatraam  of  Boy  Scout  Road 

About  1.300  leet  downelream  of  Shalow- 

meada  Lane. 
About  0.4  rnto  uvabeam  of  Hcfcory  Ridge 

Ortwb. 

At  mouth 

Juat  doawabeam  of  Rtoggold  Road. 

At  mouS) 


At  mou8i 

Juat  downabaam  of  VWMa  Oak  Valay  Road. 

At  moult 

Abut  %060  tool 


•751 
Norto 
•875 


•737 

•82S 
•625 

•861 
•867 
•861 

•743 
•851 

•667 
•747 
•67S 
•881 

•870 
•753 
•678 
•676 
•752 

•811 

•741 
•SIS 
•687 
•807 
•751 
•618 
•678 
•806 


Send  oommanto  to  ttw  Honorabto  Kamy  Motria.  Mayor  of  ttw  C»y  Of  San  Marcoa.  Hays  and  CaUwel  Countiea.  630  Eaat  Hopkine,  San  Marcos.  Tens  78686. 

WaaWfutof* 

aty  of  Auburn.  King  County .. 

Green  River  (with  levees) 

Approxinfiately  0.1  fnite  ctownstrBani  o<  N£. 

Nona 

•48 

^^ 

corporate  limits. 

Approwmatoly  100  feel  i4>6lieam  of  pedes- 

Nona 

•56 

trian  bridge. 

Appronmatoly  0.5  rnte  upstream  of  6tti 

None 

•65 

Sfteet.N.E. 

ValeyRoad. 

•87 

•67 

Approwmately  0.94  mite  tipsbeam  ol  Green 

•82 

•82 

VbtoyRoad. 

Ma  Creek  (Auburn) -. 

Approximalely  100  feet  upstream  ol  State 
Highway  167. 

•42 

42 

•50 

•48 

Street  N.W. 

_ 

> 

Approximately  1.200  feel  downstream  ol 

•58 

•60 

- 

West  Main  Skeet 

' 

1 

Approaimately  100  feet  upstream  of  State 

•68 

•66 

Highway  18. 

At  State  Highway  167.: _ 

•88 

•68 

■ 

Areas  of  pondnQ 

Between  3Sth  wid  37lh  Stteets.  N.E..  ap- 

Nona 

•52 

~ 

proximalely  2.000  feet  east  of  East  Valtey 
Highway. 

Approximately  300  feet  east  of  the  end  ol 

None 

•52 

378)  Street  N.E. 

« 

On  ttte  east  side  of  Green  River  Road, 
tW»roximately  1,000  leet  east  ol  ttw  end 
of  37m  Street  N.E. 

ftone 

•52 

* 

On  the  east  side  o(  Green  River  Road. 

None 

•52 

a 

approximately  1.300  leet  east  ol  the  end 

of  30m  Street  N.E. 

Area  between  Aubwn-Black  Diamond  Road 

None 

•57 

and   Stote   Highway   16,   approwmately 

3.500  feel  east  of  Burtnglon  Norltom 

Railroad  crossing  ol  Aubum^tack  Dia- 

morvlRoad. 

Sond  cofiHuonlB 


for 
totfw 


at  Oly  Hal,  25  West  Main  Street  Aubum,  Washington 
Robert  Roegner,  Mayor,  City  ol  Aubum,  25  West 


98001. 
Street  Aubum,  Washington  98001. 


Oly.  Hayaand 
CaMwal  Counaaa. 


San  Marooa  Rivar 


Washington _ 

City     of     BeNevue. 
County. 

King 

Approximalely  450  leet  due  east  of  inlsr- 

•34 

•33 

way  N.E.  and  Rosemont  Ptaoe  N.W. 

- 

Approximately  550  feet  due  east  of  inter- 

•34 

•33 

■ 

. 

way  S.E.  «)d  N£.  2nd  Street 

I  .. 
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MoovcD  Bam  (100-ykar)  Flood  ELEVA-noiM-ConMnusd 


Proposed  Modified  Base  (100-Year)  Flood  EiEVATiONS-Continued 


lor  rmtmi  M  Oly  HA  46>1  ToR  AtMrua. 
to  tw  HonoraMa  Alvi  MomIb,  Mayor.  C%  el 


4621  ToRAwanua. 


M014. 


cay  d  Kanl.  Nng  OoMi^ —  MB 


of  SOUVI 228VI  SIpwLm 


olEaMTHM 
•60  lai 


ol  Can 


Al«W 

At  Waal  vaiay  HlgNvay  Soutt 


ai  MnoDwr  rvw  vwai  wivi 

IjOOO  voal  ftortwaaal  Of  Mar- 
01  nonrvva  Moawa  noao  ipvi 


600  ImI  MfVi  ol  tfM  corA^ 


1.000  laai  nai6t  ol 


B0«  Tiii  Brtriga  alon6  tia  Qraan  Rlwar. 
■I  and  ol  SouOi  l»4«t  Skaal 

tiahSMal  ^_ 

Souti  21 2tt  Skaal 

of    tfto    conOuonoo    wMi 


•16- 


Ol  CNcaoo. 


JmK  upolPBoni  of  Birtnolon  Nortfiom  fW^ 


fDrra«iawaiaivHA2» 
to  fta  HonoMMo  Dan 


Kant. 

airoiKani.2ao 


ual  «aal  ol  tntoraacfcn  ol  Groan  Rhw 
Road  and  »4«i  Placa  SouOi 


SouK.  NaM.  WHMnglon  93032. 


*33 
■« 
•46 
*•• 

•42 
•42 

•80 


•42 


•SO 

•32 
•33 

•38 

•30 
•42 

•44 

•47 


•31 
•36 
•41 


•42 
*4t 


•36 

•41 
•43 


•31 

•32 

•30 

•36 
•42 

•44 

•47. 


RowtoOO. 
Ol  InlinlBli  Routo  S  .. 
1430  toal  upaftaam  ol  S6lh 
SowtL 

1.700  laal  noftt  ol  Wm  ktm- 
ol  SoHti  1060)  Siraal  and  Rua- 


olttwMar- 
andSouOt 


•00  laal  nor6i  ol  Ow  Mar- 
706i  Avanua  and  SouOt 


IjOOO  laal  aa«  ol  ma  Mar- 
aadton  ol  146(  Sataal  NE.  and  O  Saaal 

RE.  

HO   laat  downaMani  cl 

)  Routo  1& 


14 
17 


•45 
•45 


•60 
•72 


•426 
•542 

•672 

•• 

13 
17 

•29 
•30 
•41 
•43 

•61 
•71 


«Dspto  in  lael  abova 
ground  •Elevation  in  leel 

SMa 

CNy/loiwt/counly 

aouroa  or  aoooviQ 

Location 

(NOVO) 

Enling 

tiHoilisil 

Approwmalely    1.000   laal    t^Mlream   ol 

•76 

•77 

Aubim  Black  Diamond  Rood. 

Apprarimatoly  1.600  feel  upalream  ol 
Green  Valey  Road 

•86 

•67 

" 

■   ^^ 

AppreMmataly  300  lael  upakaam  ol  conHu- 

•155 

•156 

anoa  «Mi  Newaukum  Creak. 

•196 

•197 

Grean  Riwar  («Mm  la«aa« 

Appraadmataly  7;aoo  feel  upelreem  Irom 
DikeMlbrktBa. 

•31 

•30 

•32 

•32 

Souto  21201  Street 

At  conlhienoe  ol  Mulen  ShMigh.. 

•40 

•36 

AppiDHmalaly  600  leel  dowrakeam  ol 

.  •<! 

•41 

WeelVaaeylli|»wy. 

At  CNcago.  Mlwaukea.  SL  Paul  «id  Pacilic 
Ralroad. 

•43 

•42 

j 

Appronnwlely  7S0  l06t  downstroom  of  Buf- 

•44 

•44 

! 

Mignn  Nonnofn  nMroofl. 

Appradmatoly  4.200  lael  upskaam  ol  East 

•46 

•46 

Valay  Highway. 

pOOBSVHn  onOQO. 

•52 

•52 

AppRWinwMy  500  lael  upakaam  from  pa- 

•56 

•56 

deskian  bridge. 

At  Stato  Routo  18 

•72 

•74 

' 

•■ 

MaC»oak...___ 

ApproMimatoly  100  leel  i^Mkeem  ol  We« 
Valay  Ughway/Somh  68m  SkaaL 

•45 

•42 

"- 

At  South  26001  Skaal 

•45 

•42 

Approoamatoly  JUO  leel  wed  ol  tie  inler- 

•45 

•42 

aedion  ol  Weel  Valtoy  Highway  and 

Soum  28501  SkaaL 

Approwmalaty  700  leel  downskeaw  ol 
Stato  HH^tway  167. 

•45 

•42 

Big  Sooa  Creek J 

Appfosdmolsly  200  fool  downstroam  of  Iho 
BuriifiQlon  Northofn  RmIrmkL 

None 

•171 

AppranmoMy  100  feet  upstreem  of  the 

Nona 

•273 

confluence  with  Jenkins  Creek. 

• 

AppfOBonnAefy   325   feel   dowistreem   of 

Nona 

•324 

256lh  Street  SE. 

AppreBcimelely   250   feet   downsfreeni   of 

Itone 

•356 

200mSkaetSE. 

At  182nd  Skaet  SE„ 

Nona 

•380 

•  - 

' 

AppTOHmaMy    1.150   leel    i^wkaam    ol 

None 

•397 

122nd  PtooeSE. 

MMfflp  ClMk.»....«..»..»»H..»»..... 

Appnmmalety  1.070  leel  i^iekBwn  ol  the 

None 

•17 

-a. 

Jurt  upskaam  ol  73rd  Avenue  NE     

None 

•44 

-i 

Approaimetoly    100   feel   downskaam   ol 

None 

•62 

204th  Skaet  NE. 

^       ! 

North  Craek 

None 

•23 

1 

Appioidmatoty  ISO  lael  downskaam  ol 
interstrtelli^reay405. 

Nona 

•26 

• 

Appradmatoly  200  lael  upskaem  ol  Inlar- 
stato  H^hway  405. 

Nona 

•27 

Appronmataly  475  lest  upstream  ol  Inlor- 
stato- Highway  405. 

None 

•28 

/^ 

LMte  Bear  Oraek _ — 

Just  upskeem  ol  toe  confluertoe  with  Sam- 
mariMsh  Rivsr. 

None 

•24 

^^ 

Jual  downakaam  ol  Stoto  Route  522  North- 

None 

•74 

"^ 

tXMnd. 

Approadmately  3.100  laet  upskaem  ol  ItKWi 

None 

•111 

seeet  NE* 

' 

Baw Creak— _    „„ 

At  confluence  with  Sammamish  River 

None 

•32 

c 

Approwmatoty  1.050  lael  i«ekeem  ol  Ihe 

None 

•32 

• 

• 

Appranmalsly  1.6S0  leel  upakaam  ol  toe 

None 

•34 

■      . 

confluence  wito  Sammemnh  River. 

• 

- 

Approoamatoly  1.800  leet  downskeam  ol 
the  Buringlon  Northern  Ralroad  Bridge. 

None 

•35 

Approodmatafy  1,500  feel  downetreeni  of 

None 

•36 

r 

^ 

the  Buriington  Northern  Raikoad  Bridge 

(at  corporato  limito  lor  Redmond). 

"i 

Approximelely  100  leel  upskeam  of  Avon- 

None 

•91 

"v 

date  Rood. 
Just  downskeam  of  148lh  Skaet  NE 

Nona 

•165 

21M 
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Qly/loam/oounly 


CM*.. 


HoMvOMk.. 


MiyOMkTrfeuli^r- 

ToMI 


22«hOrtM 


Al  tw 


I  Of  Codv  Qnwa  Road 

•0  IMI  doMNkaam  ol  tia 
>  wMt  Ciray  Oaak  and  Hotdv 

100  laai  downakaam  d 

78  «aal  downakaam  of  217«« 

ISO   laai   downaaaaiw   of 

«Nh  Ciray  Oaak  and 


XOOO  taal  upalraaHi  of  tha 
vMi  Gapay  Oaak  and  Ih^ 


300 

oonkianoa  vMi  May  Oaak. 

I  of  IMh  Awanua  S£ 

MM  i«akaaiN  of  Ha 

Hi|iiui*mBlil|  MOO  laai  i»i>iawi  ol  tta 
CMA  and  P.  Ralraad. 

•lOW  laai  upakiaw  of  fta 

I  P.  Ra»oad 
1  My  laai  lyalraaHi  of  fto 

ippnrimaMy  2MW  laai  upakaam  of  tio 
CML&andP. 


•OaB««  in  laai  abc 

gwjund  •Eliiiafcn  m 

<NQVD| 


•290 
*22» 
•298 


/       8M. 

* 

Oly/kwn/oounly 

Sourea  of  IhxMfng 

Location 

•Depth  in  laai  abowa 

ground  *Dai»alion  in  leal 

(NGVD) 

cnakng 

MoiMad 

> 

- 

Along  South  Ronton  VMage  Plaoa,  afipraxi- 
malaly  1.500  leal  weal  of  TaHol  Road 
South. 

Nona 

•a« 

I  at  CHy  Hal,  200  Ml  Avanua,  South  Rankm.  WaMnglon. 
I  Eait  Qymar.  Mayor,  CHy  of  Ranlon.  200  Mi  Avanua  South,  Ranlon.  Washington  96055. 


'2» 

♦314 
329 


•310 


•341 

*32i 

•320 
•97 

•120 

•141 

•190 

•27« 


Oly  of  SaaMa,  IQng  OMNNy  _ 

Appronmale^  120  feel  duaniBkueni  of  looi- 
bridga. 

None 

•15 

1 

Appragdmalely  40  feel  upstream  of  Svtd 

None 

•23 

Point  Way  NE. 

At  NE  104th  Slraal „.... 

Nona 

•39 

Approoonwloly  50  IbsI  downstroflin  of  p^ 

Nona 

•49 

■  1 

North  FMfc  Thomlon  Oaak 

trianawlawy. 

Nona 

•SO 

Juat  dowwakaam  of  35th  Avenue  NE.... 

Nona 

•85 

Jual  i4Mkaam  of  Lake  Caty  Way  NE 

Nona 

•130 

AppTOMmakHr  40  leel  upskaem  of  NE. 

None 

•178 

12SdtSkaet 

Jual  downakewn  of  I9th  Avenue  NE 

Nona 

•211 

ApprowmaWy  00  feet  upskeam  of  10th 

Nona 

•254 

Avenue  NE. 

South  Rxk  Thomkm  Oaak 

Appwudmalely  20  feel  upakeaw  of  the  con- 
Ouenoa  widi  TiMirtun  Oaek. 

None 

•SO 

Jual  upakaam  of  U*e  Qly  Way  NE 

None 

•122 

JuM  downskeam  of  I5tti  Avenue  NE    ..    _. 

None 

•180 

AppfOBomflMy  40  Iset  downstrewn  of  Stti 

None 

•241 

Avenue  NE. 

^ 

1  rmoMtmr  Gteeh 

Vr^pi'i^mi')  <^  f^^  mn^fiii  ^^  ^^ 

None 

•117 

*       * 

Brandon  Street. 

• 

AppfadmaMy  SO  feet  doe>n»keam  of  SW. 
Myrtle  Skwt 

Nona 

•108 

Nona 

•253 

HoMenSfcaaL 

) 

Aiaa  of  Shattoer  Roodng 

AppiOKimaMy  350  feet  north  and  100  feat 

Nona 

•#3 

east  of  tha  intersection  of  H.   12S«i 

.Street  and  Ashworth  Aveixie  Norkt 

Sand 


lor 

to  die 


al  Qly  Hal, 
OMrtea 


Department  of  Conskudnn  and  l-and  Uae, 
Mayor.  Oly  of  Seattle.  600  4»  Avenue 


500  4th  Avenue,  Seattle.  Washington  96104. 
Seattle,  Washington  96104. 


Sand  conviH 

Ms  to  tw  HonoraMa  TbHodiy  HB.  King  Omnty  E«ouk«a 

1. 400  King  OMMy  Cowdnuaei  516  3M  Avenue.  SaaMa.  Washkigi 

ion  96104. 

Washington ...... 



Oly    of    Racknond.    Nng 
OMMy. 

BawOaak.. 

OppraMialBl)  1,800  leal  downakaam  of 
Burtngkin  Northam  Rakoad  Bridge  <at 

Nona 

■38 

•       ,   . 

OOOTOtowiM  iUB  of  8win0ion  Northofw 

Nona 

•38 

» 

Upokwn  iUo  of  Bivlnglon  Nodhwii  Roi^ 

Nona 

•40 

- 

•■*—•■"*'.          *  '"^— ~ 

ll^aai  202. 
andNE.MIiabwl 

Nona 

•ar 

*3t 

•42 
*38 

■  •    •                ,   •    • 

-    .     -     -  ■» 

•38 

lor  Mulaar  at  CHy  Hal.  19«70  NIC. 
toTlia 


Ct^of 


MngOoun^. 


Ct»ol 


C8y  Hsa,  19870  NE.  988t 


WMMngton  88082-8684  003 


>2J40laal( 
)406. 

I  of  aw  Orady  Way, 
ly  400  laai  aaal  of  Hardto  Avenue  SW. 


•18 


•18 
•18 
•18 


Green  River  (Withoul  Levees) . 


Approximately  4.382  leal  duMislieam  of 

tolerstato  Route  5. 
ApproMmalely  2,300  feel  downstream  of 

Mk^  in  III   . — *  .. 

ne  tool  Dnoge. 

At  the  confluence  of  the  Blacfc  River 

ApproKimaloly  1,500  feet  weal  of  ttw  nter* 

seckon  of  Track  Drive  vMth  Andover  Park 

East 
At  the  intersection  of  Souki  180ti  Skeet 

and  Andover  Park  East 
At  the  intersection  of  South  Center  Park- 
way and  C  Drive. 

At  the  oorAjenoe  witti  Black  River ...... 

Just  upstream  of  Skandar  Boulevard 

At  the  corporate  limits  between  the  City  ol 

Tukwila  with  King  County  and  8w  Cily  of 

Kent 

at  City  HdIL  6200  Southcenter  Boutovant  Tukwia,  Washington  98188. 
Gary  L  Van  Duaan.  Mayor.  CHy  of  Tukwia,  6200  Southcenter  Boulevard,  Tukwila,  Washington  96186. 


Green  River  (With  Levees).. 


i«  At  downstream  corporate  imits.. 


•18 
•18 
•18 


•40 
•24 


Sand 


for 

to 


•12 

•19 

•19 
•23 


•19 
•25 
•30 


•11 

•18 

•16 
•25 

•27 

•26 

•19 
•24 

•29 


CarndSTHMt^aaulay.    Town.    Gauley  fVver.. 
Webalar  County. 

At  upstream  corporate  kmHs. 

■I  «w  Mayor's  Oflioe.  Main  Street.  Camden-on-Gauley.  West  Virginia. 

HonoMMa  Hazel  Queanar.  Acting  Mayor  of  tha  Town  of  CamdanK)n-Gautoy.  Webster  County,  Route  1,  Bok  136,  Canidsn<MvGauley. 


•^0^7 


VkgkM  26208. 

WealVfegMa.. 

West  Fork  Graenbrtar  Rivsr ......... 

At  conHuance  of  Greenbrier  River 

Approximately  220  leet  downstream  of  U.S 
Route  250.                 ^ ___ 

AppfQWiMiily  350  taot  downstfown  of  oof * 
porate  limits. 

None 
None 
None 

•2.713 
•2.747 

Durtm,  Toam,  Pocahontas 
County. 

Aocbter  /  VoL  U,  Ha.  12,  /  Thuwday,  >«iiTy  1ft  1969  /  Proposed  Rules 
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SM 

CMy/taHn/ooynly 

80Uf09  of  AoodbtQ 

Location 

•Oaplt  m  iaal  aboM 
gwMHd  •ClawBlon  in  laal 

EriaMiB 

llodWad 

• 

-"-—— 

|l|f|i 

My  100  toM  dONnakoam  of  con- 
My  100  laal  abowa  conNuanoa 
My  400  toal  upaaaam  01  oorpo- 

Nona 
Nona 
Nona 

•^712 
•2.713 
•2.722 

I  .Mm  aoalay.  Mq«r  oi  «ta  Town  of  OwWn. 


CoMMy,  P.O.  Boa  137.  Owbin.  Wtaal  Virginia  282M. 


HHoyr 

AdminmUator,  Ftdtml  Inturanot 
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DCFAimWIT  OF  DCFENSC 
49CFflPwt2M 

I  of  Defenoe  FeoovM 


:  Department  of  Defenae  (DOD) 
ACnOM:  Propoaed  rule  and  request  for 
comments. 


;  The  Defense  Acquisition 
Regulatory  Council  is  considering 
revisions  to  DFARS  235.004.  DD  Form 
1630  and  Supplement  No.  4.  DD  Form 
1030  and  Supplement  No.  4.  which 
provides  instructions  on  completing  the 
Form,  would  be  deleted.  DFARS  235.004 
would  be  amended  so  that  SF 129  would 
be  used  in  lieu  of  DD  Form  163a 
OATK  Comments  must  be  received  by 
the  DAR  Council  at  the  address  shown 
below  on  or  before  February  21, 1989  to 
be  considered  in  developing  a  final  rule. 
MMMOa:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary.  OAR  Council.  ODASD(P)/ 
DARS.  c/o  OASD(PftL)  (MARS).  Room 
3D139.  The  Pentagon.  Washington.  DC 
20301-3062.  Please  cite  DAR  Case  88-90 
in  all  correspondence  related  to  this 
subject. 


V  V  ^t^^V  %s^^^V  ■  ^V^p  I  • 

Mr.  Charles  W.  Uoyd.  Executive 
Secretary.  DAR  Council.  (202)  097-7286. 

rAiiv( 


A.  BackgnMind 

DFARS  Supplement  No.  4  prescribes 
the  use  of  the  DD  Form  1630  in  obtaining 


supplemental  information  from 
contractors  who  have  expressed  a 
desire  to  be  placed  on  an  RAD  bidder's 
mailing  list  This  form  is  approximately 
75  pages  long.  Indications  are  that  the 
MD  community  (industry  and 
government)  is  not  using  the  form  or  the 
information  on  the  form.  These  revisions 
would  delete  the  DD  Form  1630  and 
Supplement  No.  4.  and  replace  them 
with  the  SF  129  which  is  only  two  pages 
in  length,  including  the  instructions. 

B.  Regulataty  Flexibilhy  Act 

The  proposed  rule  is  not  expected  to 
have  a  sifl^ficant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Ad  (5 
U.S.C.  601  et  seq)  because  indications 
are  that  most  RAD  entities  are  not  using 
the  DD  Form  163a  An  initial  Regulatory 
Flexibility  Analysis  has  therefore  not 
been  performed.  Comments  are  invited 
bx)m  small  businesses  and  other 
interested  parties. 

Comments  from  interested  parties 
concerning  the  affected  DFARS  Subpart 
«vill  also  be  considered  in  accordance 
with  section  610  of  the  Act  Such 
comments  must  be  sumbitted  separately. 
Please  cite  DAR  Case  88-6100  in  the 
correspondence. 

C  Papotwork  Raductk»  Act 

When  finalized,  this  proposed  change 
will  reduce  the  hours  for  OMB  Control 
Number  0704-0215  to  zero  and  the  OMB 
Control  Number  will  be  discontinued. 

List  of  Subiects  in  48  CFR  Part  235 

Government  procurement. 
dMriaaW.Uoyd. 

Ex0cutiv9  Secntary.  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Part  235  be  amended  as  follows: 

PART  236-IIESEARCH  AND 
DCVCLOPMENT  CONTRACTINQ 

1.  The  authority  citation  for  48  CFR 
Part  235  continues  to  read  as  follows: 


Authority:  5  U.S.C  301. 10  U.S.C  2202. 
DOD  Directive  5000.35.  and  DOD  FAR 

Supplement  201.301. 

2.  Section  235XX>4  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (5-70)  to  read  as  follows: 


(a)  In  addition  to  the  requirements  of 
FAR  35.004(a).  where  the  contracting 
mission  warrants  it.  purchasing 
activities  will  use  the  SF  129  to  establish 
and  maintain  Research  and 
Development  Bidders  Mailing  Lists. 


(S-70)  Solicitation  Mailing  Lists. 

(1)  Organizations  interested  in  being 
solicited  for  research  and  development 
procurements  will  submit  applications 
on  SF  129.  Such  application  may  be 
submitted  directly  to  the  Department  of 
Defense  agencies,  activities  and 
installations  engaged  in  the  procurement 
of  research  and  development  in 
scientific  and  technological  fields  in 
which  the  applicant  possesses 
demonstrable  capabilities  or  actual 
technical  competence. 

(2)  Annual  Reports  or  Financial 
Statements  may  be  submitted  with  the 
SF  129.  Any  additional  information,  such 
as  organizational  brochures,  folders, 
flyers,  and  pictures,  should  not  be 
provided  unless  requested  by  the 
goverment. 

(3)  To  assure  retention  on  research 
and  development  solicitation  mailing 
hsts,  prospective  contractors  should 
update  information  submitted  in 
accordance  with  this  section  at  least 
once  a  year. 

(PR  Doc.  89-1141  Filed  1-18-80: 8:45  am) 


Faderal  Ragbter  /  Vol.  54.  No.  12  /  TTiursday.  January  19.  1989  /  Propo«ed  Ryles 


2167 


DEPARTMENT  OF  TRANSPORTATION 
■smofMi  raynwsy  irsmc  saiviy 


49CFRPart57l    >     v 

(Dediet  Nol  29;  Nonce  80] 

fWI  #  2127-AB21 

wonoiinior  HifornMiioii  nojumioiw; 
UnHomi  Thnt  QuaMy  Grading 


:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

Notice  of  proposed  rulemaking. 


r.  The  Uniform  Tire  Quality 
Grading  Standards  (UTQGS)  require 
that  manufacturers  and  brand  name 
owners  of  passenger  car  tires  provide  to 
consumers  information  about  the 
relative  performance  of  a  tire  in  terms  of 
treadwear,  traction,  and  temperature 
resistance.  This  notice  of  proposed 
rulemaking  (NPRM)  offers  four 
proposals  that  the  agency  believes 
would  reduce  the  variability  and 
simplify  the  calculations  related  to 
treadwear  grades.  First  the  wheel 
alignment  of  the  test  vehicle  would  be 
set  at  the  center  of  the  permissible  range 
specified  by  the  manufacturer.  This 
would  eliininate  a  potential  source  of 
variability.  Second,  the  agency  would 
change  the  rotation  guidelines  to  require 
that  each  tire  be  driven  on  each  wheel 
position  on  each  vehicle  throughout  the 
convoy.  Third,  the  agency  would 
simplify  the  treadwear  grading  method 
so  that  tire  tread  depth  measurements 
are  taken  only  after  the  break-in  period 
and  at  the  conclusion  of  the  test  Fourth, 
the  agency  would  replace  the  current  10 
unit  interval  grade  assignment  with  a  20 
interval  grade  assignment 
OATn:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  on  or  before  March  TO,  1989. 

Proposed  effective  date:  If  a  final  rule 
adopts  these  proposals,  these 
amendments  would  become  effective  30 
days  after  the  pubUcation  of  the  final 
rule;  except  the  proposal  to  change  the 
grading  interval  would  become  effective 
one  year  after  the  publication  of  the 
final  rule. 


;  Comments  should  refer  to  the 
docket  and  notice  number  set  forth  in 
the  heading  of  this  notice  and  be 
submitted  to:  Docket  Section,  NHTSA. 
Room  5109. 400  Seventh  Street  SW.. 
Washington  DC  20S9a  Docket  hours  are 
8:00  a.m.  to  AiOO  p.m.  Monday  through 
Friday. 
PON  FMITNBI  NMNMATMN  CONTACT! 

Mr.  Nelson  Gordy,  Office  of  Maiket 


Incentives.  National  Higjiway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Telephone:  (202)  366-4797. 

auananrrAiiv  wiromiATioii.  Section 
203  of  the  National  Traffic  and  Motor 
Vehicle  Safefy  Act  ("Safefy  Act") 
requires  that  the  Secretary  of 
Transportation  prescribe  a  "uniform 
quality  grading  system  for  motor  vehicle 
tires."  Aj  explained  in  that  section,  the 
purpose  of  this  system  is  to  "assist  the 
consumer  to  make  an  informed  choice  in 
the  purchase  of  motor  vehicle  tires."  The 
agency  has  specified  these  requirements 
in  the  Uniform  Tire  Qualify  Grading 
Standards  (UTQGS)  regulation  (49  CFR 
575.104).  which  requires  that 
manufacturers  and  brand  name  owners 
of  passenger  car  tires  provide 
consumers  with  information  about  the 
relative  performance  of  a  tire  in  terms  of 
treadwear.  traction,  and  temperature 
resistance. 

This  notice  of  proposed  rulemaking 
(NmM)  focuses  on  the  treadwear 
grades  required  by  i  575.104(e).  The 
primary  purpose  of  the  treadwear 
grades  is  to  aid  consumers  in  the 
selection  of  new  tires  by  informing  them 
of  the  performance  expectations  of  tread 
life  for  each  tire  offereid  for  sale.  This 
allows  the  fire  purchaser  to  compare  the 
relative  tread  life  of  passenger  car  tires. 
Although  these  treadwear  grades  are 
not  intended  to  be  used  to  predict  the 
actual  mileage  that  a  particular  tire  will 
achieve,  these  treadwear  grades  must  be 
reasonably  accurate  to  help  consumers 
predict  the  tread  life. 

Hie  treadwear  grades  are  based  on  a 
tire's  projected  mileage  as  tested  on  a 
single,  predetermined  course  laid  out  on 
the  public  roads  near  San  Angelo,  Texas 
(see  Figure  3  of  §  575.104).  A  tire's 
projected  mileage  is  the  distance  that  it 
is  expected  to  travel  before  it  wears 
down  to  its  treadwear  indicators.  Each 
treadwear  test  requires  the  convoy  to 
travel  to  total  of  6.400  miles.  Under  the 
current  regulations,  a  tire's  tread  depth 
is  measured  every  800  miles 
(§  575.104(e)(2)(viii)).  Based  upon  these 
measurements,  the  tire's  projected 
mileage  is  calculated.  A  tire's  treadwear 
grade  is  expressed  as  the  percentage 
which  its  projected  mileage  represents 
relative  to  30.000  miles.  For  example,  a 
tire  with  a  projected  mileage  of  24.000 
miles  would  be  graded  "80".  (i.e.,  24.000 
is  80  percent  of  30,000  miles),  while  one 
with  a  projected  mileage  of  39.000  would 
be  graded  "13a"  (i.e..  39.000  is  130 
percent  of  30.000). 

Because  the  measured  treadwear 
upon  which  the  grades  are  based  occurs 
under  outdoor  road  conditions,  any 
comparison  between  candidate  tire 
performances  must  involve  a  . 


standardization  of  results  by  correction 
for  the  particular  environmental 
conditions  of  each  test.  For  instance, 
were  rates  are  greater  during  the 
summer  because  rubber  wears  faster  in 
hotter  weather.  Accordingly,  the 
treadwear  performance  of  a  candidate 
tire  is  measured  by  comparing  its  wear 
rate  with  that  of  a  "course  monitoring 
tire"  (CMT)  run  in  the  same  test 
conditions.  The  CMTs  are  selected  fitim 
a  single  production  lot  manufactured  at 
a  single  plant  under  more  stringent 
qualify  control  measures  (set  by 
contract  with  NHTSA)  than  would 
otherwise  apply  to  production  tires.  The 
treadwear  of  the  CMT  reflects  changes 
in  course  severify  due  to  factors  sudh  as 
road  surface  wear  and  environmental 
conditions,  and  is  used  to  adjust  the 
measured  treadwear  of  the  candidate  . 
tire.  The  resulting  adjusted  candidate 
tire  treadwear  is  used  to  calculate  the 
treadwear  grade  the  tire  manufacturer 
will  assign  to  the  candidate  tire. 

Under  the  current  regulations,  each 
test  convoy  consists  of  one  rear  wheel 
drive  passenger  car  with  four  CMTs  and 
no  more  than  three  other  real  wheel 
drive  passenger  cars  with  the  candidate 
tires  of  the  same  construction  type.  49 
CFR  575.104(e)(l>-(2).  Candidate  tires  on 
the  same  axle  must  be  of  the  identical 
manufacturer  and  line,  but  front  tires  on 
a  test  vdiide  may  differ  from  tear  tires 
as  long  as  all  four  are  of  the  same  size 
designation.  After  a  two  circuit  (800 
mile)  break-in  period,  the  initial  tread 
depth  of  each  tire  is  determined  by 
averaging  the  depth  measures  in  eadi 
groove  at  six  equally  spaced  points. 
After  each  800  miles  of  the  test  each 
tire's  tread  depth  is  measured  again  in 
the  same  manner,  die  tires  are  rotated 
on  the  car,  the  order  of  the  cars  in  the 
convoy  is  changed,  and  the  wheel 
alignments  may  be  readjusted  if 
necessary  to  come  within  the  ranges  of 
the  vehicles  manufacture's 
specifications.  At  the  end  of  the  16 
circuit  test  each  tire's  overall  wear  rate 
is  calculated  from  the  nine  measured 
tread  depths  and  their  corresponding 
mileage  after  break-in  by  using  the 
regression  line  tedmique  in  Appendix  C 
of  {575.104. 

Section  575.104(dHl)  requires  that  the 
treadwear  grading  information  be 
disseminated  in  the  following  ways. 
First  the  grade  must  be  permanently 
molded  into  or  onto  the  sidewall. 
Second,  the  grade  and  an  explanation  of 
the  treadwear  grading  process,  as 
shown  in  Figure  2  of  1 574.104  must 
appe^  on  a  paper  label  affixed  to  the 
tire  tread.  Third,  the  tire  grade  and  an 
explanation  of  die  performance 
requirements  must  be  made  available  to 
prospective  first  purchasers  of 
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replacement  tiies  and  new  motor 
vehiciae. 

NHTSA  hu  long  been  oonoemed  wUh 
the  amount  of  variability  in  the 
Ireadwear  grading  tests.  This  variability 
in  Ireadwear  grades  reduces  the 
effectiveness  of  the  UTQCS  by 
providing  to  lire  purchasers  impredaa 
and  posaibly  even  misleading 
information  about  the  estimated  relathre 
treadlife  of  tires.  To  the  extent  that  the 
variability  in  treadwear  grades  is 
reduced,  the  treadwear  grades  will 
provide  consumers  with  more  accurate 
information.  Accordingly,  the  agency 
has  been  examining  possible  means  to 
nduce  the  variability  of  the  treadwear 
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In  an  attempt  to  reduce  thia  variability 
associated  with  the  treadwear  grading 
tests,  the  agency  has  undertaken  a 
number  of  studies  related  to  treadwear 
grading.  (See  Docket  00-2S:  "Study  of 
Causes  of  Variability  in  Wear  Rata." 
F.C.  Brenner.  Docket  00-2S-GR-2S5. 
September  1983;  "An  Evaluation  of  the 
Effects  of  Load  and  Pressure  on  Tire 
Treadwear."  Southwest  Research 
Institute.  Docket  OO-2S-GR2S0.  DOT 
HS-«»  4Stt,  June  1983;  "An  Investigation 
of  a  Low- Variability  Tire  Tteadwear 
Test  Procedure  and  Treadwear 
Adjustment  for  Ambient  Temperature." 
Southwest  Rasssrch  Institute.  Docket 
00-2S-GR-2Ba  DOT  HS^HUV-Tia 
January  1985;  The  Effect  of  Vehicle 
Variables  on  Tire  Crsdii^"  Texas  Test 
Fleet.  Inc  Docket  0O-2S-CR-2S7.  March 
IS.  1984:  "Statistical  Analysis  of  Tire 
Treadwear  Data.  Transportation  System 
Center.  Cambridge.  MA  Docket  00-2&- 
CR-281.  DOT-HS-«)e-743.  May  1985; 
"Assessment  of  Ftont-Wheel  Drive  and 
Multipurpose  Passenger  Vehicles/ 
Trucks  for  UTQCS."  Smiths  Tire  and 
Auto  Testing.  Inc.  Docket  00-2S-N50-10 
thru  18.  April  4. 1988:  "Statistical 
Analysis  of  UTQCS  Data."  Buckly. 
Docket  00-2S-GR-28e^  )uly  11. 1988; 
"Analysis  of  Course  Monitoring  Tires  on 
Vehicles  of  Different  Makes."  NHTSA. 
Docket  0O-2S-CR-2ea  |une  21. 1988; 
'Treadwan<  Osde  Coinparison 
Between  Stuidard  and  Simplified 
Methods."  NHTSA.  Docket  00-25-CR- 
27a  |une  21. 1988)  These  studies 
indicated  that  significant  differences  in 
treadwear  were  caused  by  such  factors 
as  tire  pressure,  loading,  wheel 
alignment  and  suspension,  vehicle  make 
and  model,  the  impact  of  different  driver 
chafiicteristics,  tire  rotation,  front  wheel 
as  compared  to  rear  wheel  drive,  and 
environmental  factors  such  as 
lemperature.  wet  miles,  and  season;  and 
differences  In  drivers  and 
instrumentation.  The  date  from  the 
Transportation  System  Center's  study 


indicate  that  the  use  of  CMTs  lowered 
test  variability  by  90  percent  and  that 
there  ia  a  96  percent  probefaility  that  the 
measured  grade  for  treadwear  ia  within 
-f  /  -  17  percent  of  the  true  grade. 

SnCmC  PBOrOSALS  TO  MPIOVB 
TRKAOWBAK  OtAOING 

A  Reaun  Precise  Wheel  Alignment 
Specifications 

NHTSA  believes  that  requiring  the 
wheel  alignawnt  of  the  test  vehicle  to  be 
at  the  center  of  the  menufactiirer's 
specified  setting  would  be  one  way  to 
the  variability  of  the  treadwear 
Under  IJm  current  regolatioa 
(1 574.104(eM2)(iv)).  the  UTQCS 
evaluators  may  follow  the 
manufacturer's  specificetioos  which 
allow  wheel  alignment  to  vary  by  M  of 
an  inch.  Under  this  proposal,  the 
regulation  would  require  the  wheel  to  be 
aligned  to  the  midpoint  of  the  vehicle 
manufacturer's  specirications  for  wheel 
altgoflMQt  factors  sack  as  toe-in.  caster, 
snd  caaibsr.  Toe-in  is  ths  dsyes  to 
which  the  front  wheels  turn  in  so  that 
their  forward  radii  are  doaer  together. 
Caster  is  the  tilting  of  the  steering  axis 
either  forwerd  or  beckwaid  fron  the 
vertical  r.Mmhar  ia  Um  inward  or 
outwerd  tilting  of  the  front  wheels  fron 
the  verticaL  Ine  ragulations  alao  require 
that  the  alignment  is  readjusted  after 
each  800  oJles. 

A 1983  study  by  the  Southwest 
Research  Institute  determined  that  the 
avarane  weer  rate  for  three  convoys 
varied  by  as  much  as  14  percent  due  to 
a  difference  of  V%  inch  between 
permissible  settings.  ("An  Eveluetion  of 
the  Effects  of  Loed  end  Pressure  on  Tire 
lYeedwear."  SRI.  Docket  0(>-2S-CR-2Sai 
IXIT  HS-80a  458.  )une  1983).  One 
convoy  set  its  aligrunent  at  the 
manufacturer's  specification,  the  second 
was  set  at  the  lower  peradssible  limit 
and  the  third  was  set  et  the  upper 
permissible  limit.  This  study  indicates 
that  treadwear  variabihty  could  be 
reduced  by  specifying  that  the  alignment 
be  set  at  the  center  as  the  vehicle 
manufacturer's  spedfioetion. 
Accordingly,  this  notice  proposes  to 
amend  the  UTQCS  to  require  tires  to  be 
aligned  to  the  center  of  the  vehicles 
manufacturers'  specifications. 

B.  Tire  Rotation  Among  Convoy 
Vehicles 

The  sgency  also  notes  that  there  is 
some  evidence  that  the  variability  in 
treadwear  grades  is  caused  in  part  by 
tires  being  tested  on  different  vehidm. 
One  agency  study  sought  to  quantify  the 
effects  of  vehicle  and  driver  factore  on 
the  treadwear  grades  for  tires. 
("Anafysis  of  Course  Monitoring  Tires 


on  Vehicles  of  DifEerent  Makes." 
NHTSA.  Docket  00-25-<:R-288.  June  21. 
1988.)  For  thU  study,  identicel  CMTs 
were  installed  on  30  different  vehicles, 
the  CMTs  remained  on  the  vehicle  on 
which  they  were  installed,  as  enrrentfy 
specified  in  the  UTQCS.  After  the 
vehicles  were  driven  in  accordance  with 
the  current  UTQCS  requirements,  the 
evaluators  calculated  a  30  percent 
difference  between  the  highest  and 
lowest  treadwear  retes.  Sinoe  the  CMTs 
are  as  neariy  identical  as  possible  for 
mass-  produced  goods,  this  30  percent 
difference  is  atributable  to  factore  other 
than  the  qualities  of  the  tires 
themselves. 

The  agency  would  be  able  to 
eliminate  this  source  of  variability  in 
treadweai  gradea  by  amending  the 
UTQCS  to  take  account  of  these  driver 
and  vehicle  factore  that  affect  the 
measured  treadwear  retes.  While  the 
current  regulations  allow  a  convoy  to 
contain  "no  more  than  four  passenger 
can."  the  proposed  regulation  wfould 
require  a  oonvoy  to  be  compoeed  of 
exactly  four  passenger  cars. 
Accordingly,  the  agency  is  proposing  to 
amend  the  UTQCS  to  require  eech  tire 
in  s  convoy  to  occupy  each  of  the  four 
wheel  positions  on  each  at  the  four 
vehicles  in  a  convoy  for  400  miles.  This 
would  mean  that  eech  tire  would  be 
roteted  17  times  during  the  8,400  mile 
test  InitiaUy.  the  tires  wonki  be  routed 
to  the  other  three  positioos  on  the 
vehicle  on  which  they  begin  the  testing, 
in  the  forward  "x"  pattern,  so  that  the 
tires  ran  400  miles  at  eech  wheel  on  that 
vehicle.  The  forward  "x"  pettem  moves 
tires  on  the  rear  axle  to  tfie  opposite 
side  of  the  front  axle,  and  tires  on  the 
front  axle  to  the  same  side  on  the  rear 
axle.  After  l.flOO  miles,  when  the 
forward  "x"  pattern  is  completed  on 
each  vehicle,  the  four  tires  on  each 
vehicle  would  be  moved  to  tfie  following 
vehicle  in  the  convoy,  the  tires  on  the 
last  vehicle  would  be  moved  to  the  firat 
vehicle  in  the  convoy,  and  the  rotation 
pattern  would  be  repeated,  until  each 
tire  had  been  used  at  each  wheel  of 
every  car  in  the  convoy.  Additionally, 
each  tire  would  be  visuaDy  inspected  for 
tire  anomahes  after  each  rotation.  If  any 
tire  indicates  abnormal  wear,  tread 
separation,  a  bulging  sidewalL  or  any 
other  sign  of  probable  failure,  then  that 
tire  would  be  replaced.  NHTSA  has 
tentatively  concluded  that  this  proposed 
amendment  would  significantly  reduce 
the  variability  in  treadwear  grades 
resulting  horn  the  test  vehicles  and  test 
driven. 


C.  Simplication  of  the  treadwear 
grading  procedure 

In  addition  to  the  above  proposed 
chsnges  to  reduce  the  variabilify  of 
treadwear  grades.  NHTSA  is  also 
proposing  to  simplify  the  requirements 
for  measuring  treadwear  depth.  Under 
the  current  procedures,  the  evaluator 
must  measure  treadwear  depth  on  all 
tries  nine  times  during  the  6.400  mile 
test  Accordingly,  an  evaluator  using  a 
four  car  convoy  must  make  4.320 
measurements.  This  is  calculated  by 
multiplying  four  (can  in  a  convoy)  times 
four  (tires  on  eech  car)  times  five 
(grooves  on  eech  tire)  times  six  (equally 
spaced  points  on  each  groove  to  be 
measured)  times  nine  (measurements). 
After  maldng  these  4,3i20  measurements, 
the  evaluator  calculates  the  measured 
treadwear  rate  by  making  a  regression 
analjrsis  of  tread  depth  versus  mileage. 

A  study  of  data  obtained  from  the 
Southwest  Research  Institute  (SWRI) 
compared  the  treadwear  grades 
calculated  using  the  current  procedures 
with  the  treadwear  grades  calculated 
using  a  simplified  procedure. 
("Treadwear  Grade  Comparison 
Between  Standard  and  Simplified 
Methods."  NHTSA.  Docket  00-25-CR- 
270,  June  21. 1988).  Under  this  simplified 
procedure,  the  evaluator  measures  tread 
depth  only  twice,  after  the  800  mile 
break-in  period  and  at  the  end  of  the 
6,400  mile  test  The  difference  in  tread 
depth  is  then  divided  by  the  number  of 
miles  driven.  In  this  study,  the  agency 
compared  the  treadwear  grades 
assigned  to  a  group  of  tires  using  this 
simplified  method  with  the  treadwear 
grades  that  would  be  assigned  using  the 
method  currently  specified  in  the 
UTQCS.  From  this  comparision.  it  was 
concluded  that  the  difference  in  the 
treadwear  grades  was  not  statistically 
different  for  five  of  the  six  groups  of 
tires  that  were  compared.  For  the  sixth 
group,  in  w^iich  the  variation  in 
treadwear  grades  was  statistically 
significant  the  grade  differences  were 
all  within  the  10  percent  round-ofi  limit 
permitted  in  UTQCS.  Since  the  grade 
differences  in  this  case  are  within  the  10 
point  round-off  limit  they  would  be  well 
within  the  20  point  limit  proposed  in  this 
NPRM.  I     I 

This  notice  proposes  to  adopt  the 
simplified  treadwear  grading  procedure 
evaluated  by  the  agency.  Under  this 
proposal,  tread  depth  measurements 
would  be  made  only  after  the  break-in 
period  and  at  the  end  of  the  testing.  This 
would  reduce  the  total  measurements 
frt>m  the  current  4.320  to  960 
measurements,  calculated  by 
multiplying  four  (can  in  a  convoy)  times 
four  (tires  on  each  car)  times  five 


(grooves  on  each  tire)  times  six  (equally 
spaced  points  on  eadi  groove  to  be 
measured)  times  two  (measurements). 
The  agency  believes  ttiat  the  measuring 
of  tread  depth  at  the  point  following  the 
break-in  period  and  at  the  end  of  the 
6.400  mile  course  would  provide 
sufficient  data  to  determine  treadwear 
because  wear  rates  are  esentially  linear 
and  information  about  the  wear  rates  in 
between  these  points  is  not  needed  to 
establish  the  slope  of  tread  wear.  As 
mentioned  eariier.  an  agency  study 
determined  diet  the  treadwear  grades 
obtained  by  the  simplified  grading 
method  were  not  si^iificantly  different 
&t>m  the  nine  point  method. 
Additionally,  tiie  calculation  of  tires' 
treadwear  rates  would  be  simplified. 
This  woidd  be  accomplished  by 
substituting  s  technique  where  one 
simply  subtracts  the  average  tread  depth 
after  Uie  testing  from  the  average  tread 
depth  after  break-in.  and  dividing  the 
difference  by  6,400  (the  number  of  miles 
the  tires  are  driven)  for  the  currently 
specified  regression  analysis. 

D.  Increase  Treadwear  Grade  Interval 
from  10  to  20  Points 

The  final  step  in  determining  the 
treadwear  grade  to  be  assigned  to  tires 
is  to  express  the  projected  mileage  for  a 
candidate  tire  as  a  percentage  of  30,000 
miles,  rounded  off  to  the  next  lowest  ten 
percentage  points.  For  example,  a  tire 
with  a  projected  mileage  of  21,000  miles 
would  be  graded  70,  as  would  a  tire  with 
a  projected  mileage  of  24,000  miles 
would  be  graded  80.  Under  this  10  unit 
scale,  each  single  grade  level  inteval. 
(i.e.,  80  vs.  70]  represents  a  difference  of 
3,000  miles  in  projected  tread  life. 

The  current  10  unit  scale  was 
designed  at  a  time  when  most  tires  were 
either  bias  or  bias  belted  construction. 
Since  tires  of  those  constructions 
generally  have  projected  mileages 
between  20,000  and  40.000  miles,  the 
3,000  mile  difference  in  projected  tread 
life  for  each  grade  interval  represented 
between  7.5  and  15  percent  of  a  tire's 
projected  tread  life.  NHTSA  determined 
that  this  difference  was  significant 
enough  to  provide  meaningful 
information  to  tire  purchasen. 

However,  the  10  unit  scale  may  not 
provide  consumere  with  meaningful 
information  for  radial  tires,  whidi  now 
comprise  approximately  88  percent  of 
the  new  tire  market.  Radial  tires  usually 
have  a  projected  tread  life  of 
approximately  60.000  miles.  Thus,  each 
grade  interval  represents  only  S  percent 
of  a  typical  radial  tire's  tread  life. 
NHTSA  is  concerned  that  grade 
intervals  that  represent  a  difference  of 
only  5  percent  of  a  tire's  tread  life  may 


not  provide  consumen  with  meaningful 
information. 

To  address  this  concern,  this  notice 
proposes  to  increase  the  grade  interval 
frvm  10  to  20.  With  this  increase,  a  grade 
interval  difference  would  represent  10 
percent  of  a  typical  radial  tire's  tread 
life.  NHTSA  has  already  concluded  that 
a  grade  interval  difference  that 
represents  10  percent  of  a  typical  tire's 
tread  life  provides  meaningful 
information  to  consumen,  in  the  case  of 
a  10  unit  interval  for  bias  and  bias 
belted  tires.  Since  most  tires  are  now  of 
radial  construction,  an  increase  in  the 
grade  interval  to  20  will  ensure  that  the 
treadwear  grades  provide  consumen 
with  meaningful  information  about  die 
projected  tread  life  of  those  radial  tires. 
NHTSA  notes  that  it  proposed  to 
increase  the  grade  interval  for  these 
very  reasoiu  at  46  FR 10429,  February  2, 
1961. 

The  agency  is  proposing  that  this 
amendment  if  adopted,  would  become 
effective  one  year  after  the  final  rule  is 
published.  As  previously  noted,  all  of 
the  other  changes  propmed  in  this 
notice  would  become  effective  30  dajrs 
after  publication  of  a  final  rule.  The 
reason  for  this  longer  leadtime  is  that 
die  tire  manufacturen  will  need  more 
time  than  30  days  to  recompute  the 
grade  of  some  of  their  existing  tire  lines, 
print  new  labels  and  brochures  with  the 
changed  grades,  and  diange  their  molds 
to  show  the  change  on  the  sidewall  of 
those  tires. 

Economic  and  Other  imperts 

NHTSA  has  evaluated  this  prc^xwal 
and  determined  that  it  is  neither  "major" 
«vithin  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agency  believes  that  a 
full  regulatory  evaluation  is  not  needed 
because  the  costs  associated  with  the 
four  proposals  would  have  only  minimal 
impacts.  The  agency  believes  that  there 
would  be  no  additional  costs  related  to 
the  firet  proposal  because  it  merely 
entails  changes  to  the  current  testing 
procedures.  Although  the  second 
proposal  would  result  in  some 
additional  labor  costs  and  the  initial 
cost  related  to  obtaining  CMTs.  these 
costs  would  not  be  significant.  The 
agency  believes  that  the  third  proposal 
would  result  in  a  savings  in  labor  costs. 
The  agency  further  believes  that  if 
adequate  lead  time  is  provided  to  ensure 
that  there  are  no  additional  printing 
costs,  there  would  be  no  additional 
costs  related  to  the  fourth  proposal 
because  this  requires  only  a  change  in 
grading  practices. 
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IM  aamcf  Has  •HO  rsvwwea 
profMsal  in  sooordanos  with  the 
RifBlatory  PW>dbiMty  AoL  I  hateby 
cwUfy  that  thla  pcopoaal.  if  aflaplad  aa  a 
final  rale,  vniald  Mt  have  a  signillcaiit 
inpacl  CM  a  sabstantial  neabsr  of  ssmU 
•ntltlea.  1W  partlaa  aflodod  by  thaaa 
piopoaad  chsmss  <»ewld  be  tfafe 
maaufactorars  aad  hrend  nam*  owiMrs. 
Few  if  any.  of  Ihe  tiie  mewufactuien  are 
small  anttliea.  bet  some  of  the  brand 
nane  ownen  auy  maHfy  as  snail 
•ntitiss.  Howvrer.  ttie  economic  impects 
of  thaea  propoasd  chaniea  would  be 
minimaL  as  dsscribed  ebove.  Hence. 
any  impacts  on  brand  name  ownsrs  and 
tira  wianufacturara  would  not  be 
signiflcent  SmeH  offanisetions  end 
smell  jotei  lunental  sntitlea  maybe 
affecteidi  by  theee  ptopoeed  changes,  as 
purchaeen  of  new  ttrae.  Agein. 
however,  eny  economic  impects  on 
these  small  entities  would  not  be 
substentieL 

Tlie  fiwy  hes  also  raviewed  this 
prapoaalandar  the  Nettonel 
Environmental  Policy  Act  and 
detenrined  that  thie  propoeal  would  not 
have  a  sipiiflcant  effsct  on  the  human 
environment  if  it  wera  adopted  as  a 
final  rale. 

This  proposal  haa  also  been  analyiad 
in  aooordanoe  witfi  the  principles  and 
Giilsrla  oontaiaad  hi  Executive  Older 
uam.  end  NHTBA  hes  detenahied  diet 
thia  propoeal  doee  not  heve  sipiiWcent 
federalism  hnpHcetlons  to  wsmnt  the 
preperation  of  0  Federelism 


The  Office  of  Msnagimsnt  and  Budget 
(OMB)  has  abeedy  approved  NHTSA's 
rs(|nirsment8  that  treedweer  yndsa  be 
dlseendneted  by  baiMi  molded  on  the 
sldeweD  of  tissa.  by  paper  labels,  end  by 
brochorae.  beeed  en  dm  canent  testing 
procedurss  (OMB  #  2127-0gl9). 
However,  tids  propoeal  ewmld  simplify 
the  exisdng  tesllnt  prooederes  end 
'  I  hiSsrral  to  be  I 


tothei 
ooUecthmc 
heve  not  yel  besa  sppeoved  by  ( 

a ^II^^M    i^A   I  ill  ■  ■  ■  ■  il   II  m\\  ■  iitl  II  ■   mM 

Accoromgqr.  me  cnenpso  oauscnon  or 
faiformetton  isipihimili  wiB  be 
submitted  to  OMB  lor  its  epprovaL 
puraoaal  to  Hm  reqeirsments  of  ths 
Paperweric  Redeolton  Ad  (44  USXl 
san  e<  sag.).  Comments  OB  ths  proposed 
chenpss  to  the  ooUeotton  of  hifianisttnn 
reqnhsmsnt  should  be  sofaaritted  toe 
Ollloe  of  MenaasaMBt  I 
Oflkei 

Allaira,  Weehi^toB.  DC : 
Attentlom  Deek  OIBosr  lor  NHTBA.  R  to 
raqnsetod  thet  comments  sent  to  the 
OMB  also  be  sent  to  the  NHTBA 


ralsmsMng  docket  for  this  proposed 
sction. 

bterestsd  persons  era  Invited  to 
lubmit  "***'*»*"**  on  ths  proposal.  It  is 
ra(|u8sted  but  not  lequirad  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  IS 
pagM  la  Im^th.  (49  CFR  SS3.21). 
Nscesssiy  ettacfaments  may  be 
appended  to  these  submissions  without 
ra^rd  to  ths  IS-psgs  UmiL  This 
limitation  is  Intsiided  to  encourage 
conunenten  to  detail  their  primary 
arguments  in  s  concise  fashion. 

If  s  ooounentar  wishes  to  submit 
certain  infoimatka  under  a  claim  ni 
oonfidsotiality.  three  copies  of  the 
completo  iiihnilssion.  inclucfing 
purportedly  ooidklential  business 
informetloB.  should  be  submitted  to  the 
Chief  Cooasd.  NHTSA.  at  die  street 
address  ghren  above,  and  seven  copies 
from  whkh  the  purportedly  confidentiel 
informatlaB  has  been  deleted  should  be 
submitted  to  te  Docket  Sectkm.  A 
request  for  oonfidantiahty  should  be 
eccompHshed  by  e  cover  letter  setting 
forth  the  faifafmattan  specified  to  die 
egency's  confidential  businees 
information  ragiilatten.  49  CFR  Part  SIZ 

All  ooouaots  reoeived  befora  dm 
doee  of  bueinsss  on  ^  comment 
closing  deto  faidiGetod  ebove  for  dto 
proposal  wiO  be  oonsidafed.  end  will  be 
evalleble  far  evarnhmtinn  to  dm  docket 
et  the  ebove  eddress  both  befbra  and 
aflar  dm  deta.  To  the  extant  possibls. 
oommsnto  fUsd  sitar  the  dosing  deto 

reosfved  toe  lata  far  considsration  to 
ragard  to  the  finel  rale  will  be 
considerBd  as  segpstjops  for  further 
rulemaldag  action.  *^'***'TiTnts  on  the 
praoosal  will  be  evaHable  for  inspectioB 
to  toe  docket  The  NHISA  will  oontimm 
to  file  relevent  infarmetian  es  it 
beoomee  eveilable  to  die  docket  efler 
the  doeing  data,  and  it  is  recommended 
thet  interseted  persons  continne  to 
examine  the  docket  for  a  new  matartaL 
Those  psrsons  dssirtog  to  be  notified 
upon  reoeipl  of  their  oomsMnts  to  the 
rules  docket  should  enrlnse  e  sslf- 
sddressed.  stasiped  poetcard  to  the 
envelope  with  their  oomments.  Upon 
rsoeiviog  die  oomsMnts.  dw  docket 
supervisor  will  rstnm  the  postcard  by 
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vehicle  safaty.  Motor 
and  rubber  products,  TIrss. 


to  consMsratien  of  dm  fnrsgntog.  It  is 
proposed  dml  49  CFR  I  Vf.104.  Untform 
Tbe  QMJity  GradiiV  Blendeids  be 


^ARTI 

MPOmiATION  REOULATIONB 

1.  The  euthority  citation  far  Part  575 
would  coottoue  to  reed  as  follows: 


:  IS  U.&C  UBS.  MOL  MB7. 142L 
14a:  driegittaa  of  wKhofMy  at «  Cni  IMl 

1979.104   lAmsndstf] 

Z.  Sectton  S75.104(dX2Xi)  wo«ld  be 
revised  to  reed  as  fbUowe: 

(d)  •  •  • 

(2)  ParformanoB    (I)  TYaodwaar.  Bsdi 
tira  riwll  be  paded  far  treedweer 
perf ormenoe  urtth  the  erord 
'TRBADWEAR"  f Qllowfa«  by  e  number 
of  two  or  three  di^ta  representing  the 
tira's  grads  far  treadwear,  Siqgessed  ss 
epetcentagi  of  the  NHTSA  nominal 
'  vehm.  when  tested  to 
I  with  the  conditions  end 
sdlled  in  perograph  (a)  of 
this  section.  Tkeedweer  ye  diss  shell  be 
et  twenty  point  inlervels  (e.g..  129. 140). 

S.  Section  S7S.104(e)  would  be  revised 
to  reed  as  follows: 

(e)  Treadwear  grading  condition*  and 
prooedurm    (1)  CoaditiooM.  (i)  Tin 
treecharear  perfafmanoe  ia  eveluated  on 
a  specific  roadway  course 
approximately  400  miles  to  length,  which 
is  sstablishsd  by  die  NHTSA  bodi  for  ita 
own  oompltanoe  testing  end  far  that  of 
regiilsted  persons.  Ihe  course  is 
designed  to  produce  traedwear  ratee 
diet  are  generally  repreeentative  of 
those  encountered  to  pubUc  ess  fior  tires 
of  difiering  oonstnction  types.  The 
course  and  driving  procedares  era 
described  to  Appoidix  A  of  &is  section. 

(ii]  Trsedweer  grades  era  evaluated 
by  Cbst  measuring  die  psrfocmanoe  of  e 
candidata  tira  on  the  govenuaent  test 
course,  end  then  cooecting  ths  pro)ected 
mileege  obtained  to  eooouni  for 
environmental  variations  on  the  besis  of 
the  performance  of  the  course 
monitoring  tires  run  to  the  seme  convoy. 
The  oourss  monitoring  tires  era  made 
eveikble  by  die  NHTSA  et  Goodfellow 
Air  Force  Bese.  Sen  AaBskx  Tex.,  for 
purchese  by  any  person  conducting  testa 
et  the  test  course. 

(iU)  In  convoy  taets.  each  vehide  to 
the  same  convoy,  except  for  the  leed 
vehicle,  is  thnM«hottt  dw  taet  widiin 
human  eye  rengs  of  the  vehide 
immedtately  ehead  of  it 

(iv)  A  test  convoy  consist  of  four 

'  cers.  eedi  heving  only  reer- 


(v)  On  each  convoy  vehicle,  all  tires 
era  mounted  on  idsnticel  rims  of  design 
or  meesurlng  rhn  vridth  spsdfied  for 
time  of  dmt  sise  to  eecordanoe  widi  40 
CFR  571.M9. 844.1  (e)  or  (b),  or  e  rim 


havhig  a  width  within  -0  to  +.0.50 
inches  of  die  width  listed.  * 

(2)  Treadwear  grading  procedure,  (i) 
Equip  e  convoy  with  course  monitoring 
tires  by  placing  four  course  monitoring 
tires  on  one  vehide.  On  eech  other 
vehicle,  place  four  candidate  tires  with 
identical  size  designations.  On  each 
axle,  place  tires  that  are  identical  with 
respect  to  manufacturer  and  line. 

(ii)  Inflate  each  candidate  and  each 
course  monitoring  tire  to  the  applicable 
pressure  spedfied  in  Table  1  of  this 
section. 

(iii)  Load  each  vehicle  so  that  the  load 
on  each  course  monitoring  and 
candidate  tire  is  85  percent  of  the  test 
load  spedfied  m  |  575.104(h). 

(iv)  Adjust  wheel  alignment  to  the 
midpoint  of  the  vehide  manufacturer's 
spedfications. 

(v)  Subject  candidate  and  course 
monitoring  tires  to  *lHeak-in"  by 
nmning  the  tires  in  the  convoy  for  two 
drcuits  of  the  test  roadway  (800  miles). 
At  the  end  of  the  Tirst  drcuit,  rotate  each 
vehide's  tires  by  moving  each  front  tire 
to  the  same  side  of  the  rear  axle  and 
each  rear  tire  to  the  opposite  side  of  the 
front  axle.  Visually  inspect  eadi  tire  for 
a  tire  anomaly.  A  tire  anomaly  is  any 
indication  of  abnormal  wear,  tread 
separation,  bulging  of  the  sidewalL  or 
any  todication  of  tire  failure.  Void  the 
grading  results  from  any  tire  with  an 
anomaly.  Replace  eny  tire  with  an 
anomaly. 

(vi)  After  break-in  and  at  the 
condusion  of  the  test  allow  the  tires  to 
cool  to  the  infletion  pressure  specified  in 
paragraph  (e)(2)(ii)  oi  this  section  or  for 
2  hours,  whichever  occura  first 
Measure,  to  the  nearest  04)01  inch,  the 
treed  depth  of  each  candidate  and  each 
course  monitoring  tire,  avoiding 


treadwear  indicators,  at  six  equally 
spaced  pointa  to  eech  groove.  For  each 
tire  compute  the  averege  of  the 
measurements.  Do  not  measure  duMe 
shoulder  grooves  whidi  are  not 
provided  with  treadwear  indicators. 

(vii)  Adjust  whed  slignment  to  the 
midpoint  of  the  manufacturer's 
spedficatioiu. 

(viii)  Drive  the  convoy  on  the  test 
roadway  for  6.400  miles. 

(A)  After  each  400  miles,  rotate  each 
vehide's  tires  by  moving  each  front  tire 
to  the  same  dde  of  the  real  axle  and 
each  rear  tire  to  the  opposite  side  of  the 
front  axle.  Visually  insped  each  tire  for 
treadwear  anomalies. 

(B)  After  eech  800  miles,  rotate  the 
vdiides  to  the  comroy  by  moving  the 
last  vehicle  to  the  leed  position.  Do  not 
rotate  driver  positions  writhm  the 
convoy,  to  terms  of  vehide  position, 
vehide  one  shall  become  vehicle  two. 
vehicle  two  diall  become  vehide  thrc«, 
vehicle  three  shall  become  vehide  four, 
and  vehicle  four  shall  become  vehide 
one. 

(C)  After  each  800  miles,  adjust  the 
wheel  alignment  to  the  miidpoint  of  the 
vehide  manufacturer's  specifications,  if 
necessary. 

(D)  After  each  1.600  miles,  when  the 
on-vehicle  rotation  has  been  executed 
four  times  to  die  forward  x  pattern  to 
allow  each  tire  to  run  400  miles  on  each 
vehide  position,  the  omiplete  set  of  four 
tires  is  moved  to  the  following  vehide  to 
repeat  the  rotation  pattern.  Tires  on  the 
last  vehide  are  moved  to  the  lead 
vehide. 

(ix)  Determine  the  projected  mileage 
for  each  candidate  tire  as  follows: 

(A)  For  each  course  monitoring  and 
candidate  tire  in  the  convoy,  using  the 
average  tread  depth  measurementa 


(Pinl= Projected   mileage 


-1000  rvo-ez) 


+800 


mc 


where 

Yd = average  tread  deptli  after  brealc-in,  mils 
mc= the  adjusted  wear  rate  for  the  candidate 
tires  as  determined  in  accordance  with 
paragraph  (eN2)(ixM0)  of  this  section. 

(F)  Compute  the  percentage  (P)  of  the 
NHTSA  nominal  treadwear  value  for 
each  candidate  tire  using  the  following 
formula:  P=100  Pm/30,000 

Round  ofi'  the  percentage  to  the 
nearest  lower  20  unit  mcrement 

Appendix  C  to  §575.104  [Removed/ 

4.  Appendix  C  of  {  575.104  would  be 
removed. 
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obtained  in  accordance  widi  paragraph 
(e)(2)(vi)  of  this  section  and  the 
corresponding  mileages  as  data  points, 
determine  the  slope  (m)  of  the  tire's 
wear  in  mils  of  tread  depth  per  1,000 
miles  by  the  following  formula: 


(YI-Yo) 


m^ioao- 

pa-xo) 

where: 

Yo= average  tread  depdi  after  break -in.  mils 

Ylsaverage  tread  depth  at  8,400  miles,  mils 

Xo=0  miles  (after  break-in). 

Xl=6,400  miles  of  travel 

This  slope  (m)  will  be  negative  m  value. 
The  tire's  wear  rate  is  defined  as  the 
slope  (m)  expressed  to  mils  per  1000 
miles. 

(B)  Average  the  wear  rates  of  the  four 
course  monitoring  tires  a^determined  in 
accordance  widi  paragraph  (e)(2)(ix)(A| 
of  this  section. 

(C)  Determine  the  course  severity 
adjustment  factor  by  dividing  the  base 
wear  rate  for  the  course  monitoitog  tires 
(see  note  below)  by  the  average  wear 
rate  for  the  fotu*  course  mcHiitoring  tires  , 
determined  in  accordance  with 
paragraph  (e](2)(ix)(B)  of  this  section. 

Note:  The  base  wrear  rates  for  the 
coiuse  monitoring  tires  will  be  furnished 
to  the  purchaser  et  the  time  of  purchase. 

(D)  Deternune  the  adjusted  wear  rate 
for  each  candidate  tire  by  multiplying  ita 
wear  rate  determined  m  accordance 
with  paragraph  (e)(2Hix)(A)  of  this 
section  by  the  course  seventy 
adjustment  factor  determined  in 
accordance  with  paragraph  (eH2MixNC) 
of  this  section. 

(E)  Deternune  the  projeded  mileage 
for  each  candidate  tire  using  the 
following  formula: 


ACTION:  Notice  of  proposed  rulemaking. 


:  National  Highway  Traffic 
Safety  Administration,  DOT. 


r:  This  notice  proposes  to 
amend  the  current  provisions  of  the 
odometer  disclosure  regulation  that 
require  the  transferor  of  a  motor  vehicle 
to  disdose  to  his  transferee,  m  writing, 
whether  the  odometer  was  altered,  set 
back,  or  disconnected:  whether  it  was 
altered  for  repair  or  replacement  and  set 
back  to  the  reading  before  such  service; 
or  whether  the  odometer  was  repaired 
or  replaced  aud  set  back  to  zero. 

Specifically,  this  notice  proposes  to 
permit  a  transferor  to  choose  whether  or 
not  to  disclose  information  relating  the 
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repair.  raplsGemefit.  or  ditconnectioa  of 
the  vehicle's  odometer.  It  would  permit 
the  transferor  to  use  either  an  odometer 
disclosure  statement  conlsining  two  sets 
of  certifketions  or  an  abbreviated 
disclosure  form  to  disclose  the  mileage 
to  his  transferee.  This  chanae  should 
help  minimize  the  cosli  of  the  transition 
to  the  new  disclosure  forms. 
BATK  Comments  on  this  NPRM  are  due 
no  later  than  January  3a  1909. 
MKMWSS:  Written  comment!  should 
refer  to  the  docket  number  of  this  notice 
snd  should  be  submitted  to:  Docket 
Section.  Room  5108.  Nassif  Building.  400 
Seventh  Street  SW..  Washington.  DC 
2058a  (Docket  hours  are  ftOO  son.  to  4:00 

P«nl-  

PON  RNITIMR  MPOtMATIOH  CONTACTS 
Judith  Kaleta.  Office  of  the  Chief 
Counsel  Room  SZ19.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW..  Washington.  DC 
20680  (20»-aoe-1834). 
•UPeUMMMTMIV  WPOWMATIOH.  To 
implement  the  Truth  in  Mileage  Act  of 
1900  and  to  close  some  loopholes  in  the 
Federal  odometer  la%vs.  the  National 
Highway  Traffic  Safety  Administrstion 
(NHTSA)  published  s  notice  of  propoeed 
rulemakiiv  (NPRM)  on  July  17. 1087. 52 
FR  27028  (1987).  The  agency  recekmd 
numerous  comments  on  the  NPRM, 
representating  the  opinions  of  new  and 
used  car  deelers,  suto  auctions,  leasing 
companies.  State  motor  vehicle 
administrators,  and  enforcement  and 
consumer  protection  agencies.  Each  of 
the  conunents  was  considered  snd  a 
final  rule  was  published  on  August  S. 
1988.  53  FR  29404  (1988). 

A  portion  of  the  final  rule,  which  will 
become  effective  on  April  29. 1980, 
amends  the  form  and  content  of  the 
current  odometer  disclosure  statement 
Currently,  a  transferor  is  required  to 
issue  to  his  transferee  an  odometer 
disclosure  ststement  containing  two  sets 
of  certifications,  in  the  first  set  of 
certifications,  the  transferor  must  certify 
whether  or  not  the  odometer  reading 
refiects  the  actual  mileage  of  the  vehicle. 
or  whether  it  reflects  the  mileage  in 
excess  of  the  designed  mechanical  limit 
of  the  odometer.  In  the  second  set  of 
certifications,  the  transferor  must 
disclose  information  as  to  whether  the 
odometer  was  altered  (repaired  or 
replaced),  set  beck,  or  disconnected. 
Alternatively,  if  the  transferor  discloses 
the  mileage  to  nis  trsnsferee  on  the 
certificete  of  title  or  other  State 
document  that  evidences  ovvnership  of  s 
vehicle,  the  transfsror  is  not  required  to 
disclose  whether  the  odometer  wss 
altered,  set  back,  or  disconnected.  In 
view  of  the  advantage  of  having  a 
disclosure  on  the  title,  the  sgency 


permitted  this  shortened  disclosure  on 
documents  issued  by  the  Stste  due  to 
the  practical  limitations  of  space.  See.  42 
FR  38807  (1977K  44  FR  784  (1980). 

Seeing  no  reason  to  differentiate 
between  the  disclosure  on  documents 
issued  by  the  Stales  and  the  separate 
disclosure  statements,  we  propoeed  to 
eliminate  the  second  set  of  certificstion 
requirements  for  transferors  who  issue 
sn  odometer  disclosure  statement  that  is 

neither  on  the  title  or  on  any  other 

document  issued  by  s  State.  62  FR  27024  ^ 
(1987).  We  received  no  comments  on 
this  propossl  snd  it  was  adopted  as 
proposed  thereby  shortening  the 
odometer  disclosure  statement.  This  rule 
will  become  effective  on  April  29  1989. 

The  agency  received  a  letter  from  the 
Virginia  Independent  Automobile 
Dealers  Association  (VIADA) 
concerning  the  use  of  s  shortened 
odometer  disclosure  statement.  VIADA 
requested  that  transferor  be  permitted  to 
use  the  shortened  odometer  disclosure 
statement  immediately,  to  minimise  the 
cost  burdens  of  the  transition  to  the  new 
form.  VIADA  asserts  that  if  transferors 
were  allowed  to  use  the  new  forms 
sooner,  the  transition  between  the  use  of 
the  current  form  with  the  second  set  of 
certificatioos  and  the  new.  shorter 
odometer  discloeure  statement  would  be 
less  costly.  VIADA  claims  that  neither 
tlie  association  which  provides  forms  to 
its  members,  nor  printers  and  dealers, 
can  accurately  predict  the  number  of 
odometer  disclosure  statements  that  will 
be  needed  between  now  and  the  April 
29. 1969  effective  date.  In  order  to 
ensure  an  adequate  supply.  VIADA.  Hs 
members,  and  other  dealers  will  more 
than  likely  order  more  disclosure 
statements  than  necessary,  resulting  in 
unnecessary  costs. 

The  sgency  agrees  that  prohibiting 
transferors  from  using  the  new.  shorter 
odometer  disdosiire  forms  until  April  29. 
1989.  could  result  in  unnecessary  costs. 
It  was  not  NHTSA's  intention  to  impose 
sny  additional  costs  on  transferrors. 
Therefore,  we  are  proposing  to  revise 
paragraph  (d)  of  |  S8a4  to  read  as 
follows:  "In  sddition  to  the  information 
provided  under  paragraphs  (a),  (b).  and 
(c)  of  this  section,  the  transferor  ntay 
also  certify  *  *  *"  information 
concerning  the  disconnection  or  service 
of  the  odometer.  (Emphasis  has  been 
added  to  highlight  the  discretion  given 
to  the  transferor).  This  would  minimize 
sny  adverse  economic  impact 
associated  with  the  change  to  an 
abbreviated  odometer  disclosure 
statement  This  would  also  result  in 
benefits  to  consumers  and  the 
enforcement  community,  because  the 
new  forms  include  sdditional  disclosurs 


information.  Le^  printed  names  snd  a 
warning  of  odometer  discrepancy. 

There  is  s  good  cause  for  an  effective 
date  earlier  than  thirfy  days:  minimizing 
the  economic  impacts  of  the  final  rule  of 
August  1988  and  gaining  the 
investigative  and  consumer  benefits  of 
sdditional  information  on  the  new 
forms.  Therefore,  consistent  with  the 
Administrative  Procedures  Act  5  US.C 
551  et  seq..  we  propose  thst  this  revision 
to  paragraph  (d)  of  |  S8a4  be  effective 
immediately  upon  publication  of  the 
final  rule  in  the  Fedasal  Register.  This 
amendment  shall  remain  in  effect  until 
April  29. 1989.  On  April  29. 1989.  the 
August  1988  final  rule  becomes  effective 
and  a  new  i  580.5  will  amend  the 
current  |  S8a4  as  revised  by  this 
rulemaking  action.  However,  as  noted  in 
the  preamble  to  the  August  1968  final 
rule,  there  is  no  prohibition  against  a 
seller  providing  information  concerning 
the  odometer  reading  in  addition  to  the 
information  required  by  the  regulation. 
53  FR  29470  (1988). 

Federalism  Assessment 

I  certify  that  this  rule  has  been 
assessed  in  light  of  the  principles, 
criteria,  and  requirements  as  outlined  in 
Executive  Order  12812.  Because  this 
proposed  rule  does  not  have  federalism 
implications  affecting  the  relationship 
between  the  national  government  and 
the  States,  no  Federalism  Assessment 
has  been  prepared. 

Ragulalocy  iaivacls 

A.  Co$ts  and  Benefits  to  Dealen  and 
Consumers 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291.  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  Because  we  estimate  that 
the  impacts  of  this  proposal  would  be    ■ 
minimal  a  regulatory  evaluation  has  not 
been  prepared.  However  NHTSA  seeks 
comments  from  dealers  and/or 
consumers  on  costs  that  they  expect  to 
incur. 

B.  Small  Business  Impacts 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibilify  Act.  1  certify  Uiat 
thib   ule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
proposed  rule  gives  trsnsferors.  both 
large  and  small  businesses  (dealers), 
discretion  in  determining  whether  to  use 
s  new.  abbreviated  odometer  disclosure 
statement  or  the  current  form,  the  costs 
to  these  transferors  will  be  minimized. 


Small  businesses  (dealers)  will  need  to 
spend  the  same  executing  each  form  as 
will  large  businesses  (dealers).  It  is  not 
possible  to  minimize  tiiis  burden. 
However,  since  these  small  entities  will 
make  fewer  sales  than  large  businesses, 
they  will  spend  less  time  overall  on 
these  forms.  Aocordingfy.  no  regulatory 
flexibilify  anafysis  has  been  prepared. 
However,  the  agency  invites  comments 
from  small  businesses  on  this  issue. 

C.  Environmental  Impacts 

NHTSA  has  considered  the 
environmental  implications  of  this  rule, 
in  accordance  with  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  not  significantiy 
affect  the  human  environment 
Accordingly,  an  environmental  impact 
statement  has  not  been  prepared. 

D.  Paperwork  Reduction  Act 

This  proposed  rule  would  require  that 
dealers,  distributors,  consumers,  and 
other  traiuferors  disclose  mileage 
information  and  is  consistent  with  the 
NHTSA's  final  rule  concerning  odometer 
disclosure  information  that  becomes 
effective  April  29. 1968.  These  proposed 
requirements  are  considered  to  be 
information  collection  requirements  as 
that  term  is  defined  by  CA4B  In  5  CFR 
Part  1520  and  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  through  June  30, 1990. 
(OMB  #2127-0047). 

Public  ConaMnts 

Interested  persons  are  invited  to 
submit  conunents  on  the  proposal  It  is 
requested,  but  not  required,  that  ten  (10) 
copies  be  submitted.  All  conunents  must 
not  exceed  fifteen  (15)  pages  in  length. 
(49  CFR  553.21).  Necessary  attachmenU 
may  be  appended  to  these  submissions 
without  regard  to  the  fifteen  page  limit 
This  limitation  is  intended  to  encourage 
commenters  to  detail  their  preliminary 
arguments  in  a  concise  fashion. 

This  notice  provides  for  a  comment 
period  of  ten  days.  We  believe  that  the 
length  of  the  comment  period  is  justified 
for  several  reasons.  First  transferors  are 
currentiy  permitted  to  use  an 
abbreviated  odometer  disclosure 
statement  if  that  statement  is  contained 
on  the  certificate  of  tiUe  to  the  vehicle  or 
on  other  State  dociunents  evidencing 
ownership.  Second,  we  issued  a  notice 
to  eliminate  the  second  set  of 
certifications  by  a  transferor  and 
shorten  the  odometer  disclosure  in  July 
1987.  No  one  commented  on  that 
proposal.  Third,  this  new  rule  would  be 
discretionary  and  would  not  impose  any 
new  burdens  upon  transferors.  Fourth, 
expedited  rulemaking  action  is 
necessary  to  minimize  the  burdens  upon 


transferors.  If  the  issuance  of  a  final  rule 
is  delayed,  transferors  could  incur 
unnecessary  costs  associated  with 
purchasing  forms  that  may  not  be 
needed. 

All  conunents  received  before  the 
close  of  business  on  the  comment 
closing  date  listed  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  bef(M«  and  after  that  date. 
To  the  extent  possible,  ccmunents  filed 
after  the  closing  date  will  also  be 
considered.  Conunents  received  too  late 
for  consideration  will  be  considered  as 
suggestions  for  future  rulemaking  action. 
The  ageiu:y  will  continue  to  file  relevant 
information  as  it  becomes  available.  It  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  by  the 
docket  should  enclsoe  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  dodiet  supervisor  will 
retiun  the  postcard  by  mail 

List  of  Subjects  in  49  CFR  Part  588 

Consumer  protection.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Part  580  would  be  amended  as 
follows: 

1.  The  authorify  citation  for  Part  580 
continues  to  read  as  follows: 

PART  580-JAMENOED) 

Auiharily.  Sec  408(a),  Motor  Vehicle 
Information  and  Ckwt  Savings  Act  I*ub.  L  82- 
513. 86  Stat  947  (15  U.S.C.  1988):  49  CFR  1.51. 

2.  Section  580.4(d)  is  revised  as 
follows:        '^ 

958a4   Discloeure  of  odomelsr 


(d)  In  addition  to  the  information 
provided  under  paragraphs  (a),  (b).  and 
(c)  of  this  section,  the  transferor  may 
also  certify  that: 

(1)  The  odometer  was  not  altered  for 
repair  or  replacement  purposes  while  in 
the  transferor's  possession,  and  he  has 
no  knowledge  of  anyone  else  doing  so; 

(2)  The  odometer  was  altered  for 
•repair  or  replacement  purposes  while  in 

the  tranferor's  possession,  and  the 
mileage  registered  on  the  repaired  or 
replacement  odometer  was  identical  to 
that  before  such  service;  or 

(3)  The  odometer  was  altered  for 
repair  or  replacement  purposes,  the 
odometer  was  incapable  of  registering 
the  same  mileage,  it  was  reset  to  zero. 


and  the  mileage  on  the  odometer  before 

repair  was miles/kilometers. 

Issued  on  January  13, 1968. 
Eriks  Z.  lones. 

Chief  Counsel,  National  Midway  Traffic 
Safety  Administration. 
(FR  Doc  89-1276  Filed  1-17-89: 9-.S0  am| 
>  COOS  4S1S.SS4I 


DEPARTMENT  OF  THE  INTERIOR 
Fish  Mid  WRdHfe  ScrviM 
SGCFRPartlT 


■nd  PImiIs;  PropoMd  DaSstinflof 
ccranocvreua  cnQwnnnna  vv. 
Purpuraus  (l*urpto*SpinMl  HedoetMM 
Cactus) 

AOENCr.  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 


:  The  Service  proposes  to 
remove  Echinocereus  engelmannii  var. 
purpureus  (purple-spined  hedgehog 
cactus)  from  the  list  of  Endangered  and 
Threatened  Plants.  This  action  is  based 
on  a  review  of  all  available  data,  which 
indicate  that  this  plant  is  not  a  discrete 
taxonomic  entify  and  does  not  meet  the 
definition  of  a  species  as  defined  by  the 
Endangered  Species  Act  of  1973.  as 
amended,  and  therefore,  was  listed  in 
error.  Echinocereus  engelmannii  var. 
purpureus  is  a  sporadically  occurring 
darii-colored  and  short-spined  phase  of 
Echinocereus  engelmannii  var. 
chrysocentrus  localized  in  the  Virgin 
River  Basin  of  southwestern  Utah 
Echinocereus  engelmannii  var. 
chrysocentrus  is  conunon  and  has  a 
broad  distribution  in  the  Mojave  Desert 
of  Arizona.  California.  Nevada,  and 
Utah. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  2a 
1989.  Public  hearing  requests  must  be 
received  by  March  6, 1989. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  Fish  and 
Wildlife  Enhancement  1745  West  1700 
South.  Salt  Lake  Cify,  Utah  84104. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment  during  normal  business 
hours  the  above  address. 

FOR  RIRTHER  INFORMATION  CONTACT 

Larry  England,  botanist  at  the  above 
address  (801/524-4430  or  FTS  588-4430). 

SUPPLEMENTARY  INFORMATION: . 
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EtJtinoc»nu»  ant^montttt  var. 
purpurum  was  dascrlbad  in  th« 
•dantillc  Utaratara  in  198B  from 
spadraans  ooUactad  naar  St.  GaorfB. 
Utah,  in  1M8  (Banaoo  1988).  S.  * 
purpunuM  diffars  from  K.  a. 
chryocmtnu  {w  Banaon  1962)  largaly 
by  tha  charactaristica  of  tha  lowar 
daacandtng  oantral  spina  which  is 
darkar  (all  tha  central  spinas  of  R.  a. 
purpunuB  ara  dark  purple),  shorter,  and 
mora  slander  in  £  a.  purpunus.  R.  »■ 
purputwm  was  listed  as  endangered  on 
October  11. 1970  (44  FR  58886).  Since  the 
Federal  Usting  of  £  «■  puipunus  as 
endamared  in  1079.  no  populations  of 
the  taxon  have  been  located.  Individual 
planto  exhibiting  characteristics 
described  for  £  a.  purpuntu  occur 
sporadically  within  the  population  of  £ 
a.  chtyaocentnu  in  southwestern  Utah 
(Woodbury  and  England  1066). 

Woodbury  and  fiigland  (1968) 
demonstrated  that  many  morphological 
variations  occur  within  tha  population  of 
£  e.  chrysocentrus  in  southwestern 
Utah  and  that  none  of  these  variations 
exhibit  and  population  integrity 
Indepoident  of  £  a.  chry$ocentni$  as 
daacrlbad  by  Banaoo  (1082)  and  Taylor 
(1085).  Millar  (1088)  states  that  £  a. 
purpunus  is  a  betalain  color  phaaa 
within  the  southwestern  Utah 
population  of  £  engelmannii  and  may 
be  of  no  more  than  horticultural  intareat 
In  the  newly  published  **A  Utah  Ftora." 
Walah  at  aL  (1067)  reduces  £  a. 
purpunua  to  synonymy  with  £  a. 
chryaocentntM.  Field  observations  by 
Bureau  of  Land  K4anagement  and 
Service  biologists  and  botanists  have 
Gonfirmad  the  findings  described  above. 

ofFadofaAlfactinglba 


so  CFR  424.11  requirea  that  certain 
factors  be  considered  before  a  spedea 
can  be  listed,  reclassified,  or  delisted. 
These  factors  and  their  application  to 
EchinocenuM  engelmannii  (Parry) 
Lamaire  var.  purpunus  L  Benson 
(purple-spined  hedgehog  cactus)  ara  as 
follows: 

A.  77^  present  or  thrsaterted 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  purpla- 
spined  hedgehog  cactua  (£  a.  purpunus) 
has  been  determined  to  be  no  mora  than 
a  sporadically  ocurring  vegetative 
phase,  based  primarily  on  spine 
characteristics,  of  £  a.  chrysocentrus,  £ 
a.  chrysocentrus  is  a  ooounon  spades  in 
the  vegetative  composition  of  the 
Mo)ave  Desert  in  aouthMestem  Utah 
(see  Benson  1062.  Cronquist  et  al.  1072. 
Welsh  et  si.  1087).  £  a.  chrysocentrus. 
which  indudes  £  a.  purpunus.  is  not 


slyilficantly  dtraataoad  with 
destructioa.  modlfkatkm.  or  curtalhaant 
of  its  habitat  througlMMit  a  stgnlfkant 
porthm  of  Its  raofs.  Tha  filial  rale  (44  PR 
56806)  daainatiii  £  a.  pufpuraua  as  an 
andanMiad  spadaa  idanttflad  dia  urban 
sprawlof  St  Gaorga.  Utah,  as  a  threat 
contributing  to  tha  andangarmant  of  that 
spedes.  If  £  a.  puipumus  ware  a  valid 
taxon  and  met  the  definition  of  a 
"spades"  aa  daecribad  by  tha 
Bndai«arad  Spadaa  Ad  of  1073.  aa 
•mended  (Act),  than  this  (actor  would 
be  relevant  However,  since  the  entity 
shows  no  population  inta^ty 
independent  of  £  a.  chrysocMtrus.  it 
cannot  be  scientifically  defended  as 
either  a  spades.  subs|wdes,  or 
taxooomic  variety. 

E  Overutilisation  for  commercial 
recreational  scientific  or  educational 
purposes.  Cylindrical  cactL  in  general 
ara  of  horticultural  interest  However.  £ 
a.  chrysocentrus,  which  indudes  £  a. 
purpureus.  is  abundant  enough 
throughout  ita  range  so  as  not  to  be 
(eopardixed  at  present  or  in  the 
foreseeable  future,  by  horticultural 
exploitation  of  ito  wild  population.  Here 
•gala  as  stated  above  In  Section  A.  If  £ 
a.  purpureus  were  a  valid  taxon.  then 
this  factor  would  be  relevant 

C  Disease  orpredation.  Disease  or 
predatkm  is  not  a  threat  to  £  a. 
chrysocentrus.  whkh  Indudaa  £  9. 
purpunus. 

D.  The  inadequacy  ofexJsting 
regulatory  mechanisms.  All  native  cacti 
are  on  Appendix  0  of  the  Convention  on 
International  Ttada  hi  Endangered 
Spades  of  Wild  Fauna  and  Flora 
(Convention).  £  e.  var.  puipunus  is 
indudad  on  Appendix  I  of  the 
Convention.  The  Convention  regulates 
and  in  some  cases  prohibiu  the  export 
and  international  trade  in  species  on  its 
appendices.  A  recent  law  in  Utah 
authorises  tha  Department  of  State 
Lands  and  Forestry  to  provide  for 
protection  of  plant  species  designated  as 
either  threatened  or  endangered  by  the 
Federal  Covemment  under  authority  of 
the  Act  The  Bureau  of  Land 
Management  in  iu  land  uaa  planning 
documents,  has  recognized  the  spedes 
and  has  provided  guidelines  for  iU 
conservation.  This  rule,  if  made  final 
will  necassitate  the  reevaluation  of  £  a. 
purpureus  hi  the  context  of  its  status  on 
Appendix  I  of  the  Convention  and  in 
State  and  Federal  land  uaa  planning 
documents. 

E.  Other  natural  and  manmade  facton 
affecting  its  continued  existence.  None 

known.  

The  regulations  at  SO  CFR  424.11(d) 
state  that  a  spades  may  be  delisted  if: 
(1)  it  becomes  extinct  (2)  it  recovers,  or 


(5)  the  original  daaalficatlon  data  ware 
In  error.  Ina  Service  bellevea  currant 
adantific  informatloB  axlsta  that 
demonstrates  that  £  a.  purpureus  does 
not  repraaant  a  valid  taxonomic  entity 
and.  therefore,  does  not  meet  the 
definition  of  "spades"  as  defined  in 
sactloo  3(16)  of  tha  Act  Tharafora. 
Echinocereus  aaselmannii  var. 
purpurmm  was  l^tad  in  error. 

EfladaorRula 

The  propoaad  actioB  would  result  in 
tha  removal  of  this  species  from  tha  List 
of  Endangered  and  Threatened  Plants. 
Federal  agendes  would  no  longer  be 
required  to  consult  with  the  Secretary  of 
tha  Interior  to  taisure  that  any  actkm 
authortead.  funded,  or  carried  out  by 
auch  agency  is  not  likely  to  (eopardize 
the  continued  existence  of  £  e.  var. 
purpunus.  There  is  no  designated 
critical  habitat  for  this  spedes.  Federal 
restrictloos  on  taking  this  spedes  would 
no  longer  apply.  There  ara  no  specific 
preservation  or  management  programs 
for  the  species  that  would  be 
terminated. 

Pnblk  CooansBts  SoMcilad 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  affective  as 
possible.  Therefore,  oommenta  or 
suggestions  regarding  any  asped  of  diis 
proposal  are  hereby  soUdted  from  the 
pubUc  other  concerned  governmental 
agencies,  the  sdentific  community, 
industry,  or  other  interested  parties.  The 
Sarvloa  partlculariy  raqueats  any 
evidence  of  populations  of  Echinocereus 
mtgelmaimii  whose  individuals  are 
plants  referable  only,  or  largely,  to  the 
variety  purpunus  as  described  in  the 
sdentific  literatiire  (Benson  1860. 1062: 
Taylor  1065). 

National  Enviraomantal  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1960.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Spedes  Ad  of  1073,  as 
amended.  A  notice  ouUining  the 
Service's  reasons  for  this  determination 
was  pubUshed  in  Fadaral  Raglalar  on 
Odober  25. 1063  (40  FR  40244). 
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Author 

The  author  of  this  proposed  rule  is 
John  L  England,  botanist  U.S.  Fish  and 
Wildlife  Service  (see  ADOIW  section 
above). 

List  of  Subfads  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agricultive). 

Propoaad  Regulation  Promulgation 

Accordingly,  it  Is  hereby  iMoposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
L  Tide  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-(AMEN0ED] 

1.  The  authority  dtation  for  Part  17 
continues  to  read  as  follows: 

Amhsrily:  Pub.  L  93-205, 87  Stat  884;  Pub. 
L  94-350. 90  Stat  911:  Pub.  L  95-832, 92  Stat 
3751:  Pub.  L  96-lSe.  93  SUt  1225:  Pub.  L.  97- 
301 98  Stat  1411  (16  U.&C  1531  et  seq):  Pub. 
L  99-625. 100  Stat  3500  (1986),  unless 
otherwise  noted. 

117.12    (Amandadl 

2.  It  is  proposed  to  amend  1 17.12(h) 
by  removing  the  entry  "Echinocenus 
engelmannii  var.  purpunus  (purple- 
spined  hedgehog  cactus)"  under 
"Cactaceae"  from  the  List  of 
Endangered  and  Threatened  IMants. 

Dated  December  22, 1988. 
Becky  NortoB  Dunkip, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Porks. 
(PR  Doc  89-1289  Filed  1-18-40: 8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Netlofiei  Oceanic  and  Atmosptieric 
AdmMetration 

50CFRPart658 
[Decfcet  No.  60990-8260] 

Shrimp  Fialiery  of  the  QiM  Of  Mexico 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Proposed  rule  and  request  for 
comments  on  extension  of  emergency 
final  rule. 


r:  NOAA  proposes  to  amend 
the  regulations  for  the  Fishery 
Management  Man  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (FMP)  to 
(1)  modify,  temporarily,  until  November 
3, 1989.  the  boundary  of  the  Tortugas 
shrimp  sanctuary  (established  by  the 
FMP)  to  reduce  tiie  area  closed  to  trawl 
fishing,  and  (2)  require  a  report  of  the 
inddental  take  of  any  threatened  or 
endangered  sea  turtle  in  the  opened  part 
of  the  Tortugas  shrimp  sanctuary.  This 
action  will  enable  fishermen  to  harvest 
mari(etable-sized  shrimp  from  a  small 
area  that  otherwise  would  be  closed  to 
shrimp  trawling  and  will  provide 
adequate  protection  to  sea  turtles,  as 
required  by  the  Endangered  Spedes  Act 
(ESA). 

In  addition,  comments  are  invited  on 
extending  the  effective  date  of  the 
emergency  final  rule  which  modified 
until  Feb.  2. 1969,  the  boimdary  of  the 
Tortugas  Shrimp  Fishery. 

dates:  Written  commento  on  the  final 
rule  must  be  received  on  or  before 
February  21. 1969. 

Commenta  are  also  invited  through 
January  31, 1988  on  extending  the 
effective  date  of  the  Emergency  Final 
Rule  published  in  the  Fedval  Register 
on  November  9. 1988  (53  FR  45270). 

ADONCSSES:  Comments  may  be  sent  to, 
and  copies  of  the  Biological  Opinion  and 
the  environmental  Assessment/ 
Regulatory  Impact  Review  may  be 
obtained  from,  Michael  E.  Justen, 
Southeast  Region.  NMFS,  9450  Koger 
Boulevard,  St  Petersburg,  FL  33702. 

Comments  on  the  reporting 
requirement  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
budget  Washington.  DC  20503. 
Attention:  Desk  Officer  for  NOAA. 

Reporting  forms,  sea  turtie 
identification  guides,  and  resuscitation 
techniques  may  be  requested  from,  and 
completed  forms  should  be  sent  to,  the 
Director,  Galveston  Laboratory,  NMFS. 
Avenue  U,  Galveston,  TX  7755a 

i..r  I    I 


FOn  FURTHER  INFORMATION  CONTACT: 

Michael  E.  )usten.  813-893-3722. 
SUPFtEMENTARV  INFORMATION.  The 

shrimp  fishery  is  managed  under  the 
FMP  and  its  implementing  regulations  at 
50  CFR  Part  658,  as  provided  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Under  the  FMP,  the  Director,  Southeast 
Region.  NMFS  (Regional  Director),  may 
modify  by  no  more  than  10  percent  the 
geographical  scope  of  the  Tortugas 
shrimp  sanctuary  specified  at  {  658.22. 
after  (1)  consultation  with  the  gulf  of 
Mexico  Fishery  Management  Council 
(Council),  (2)  consideration  of  specified 
criteria,  and  (3)  determination  that 
benefits  may  be  increased  or  adverse 
impacts  decreased  by  the  modification. 

The  primary  purpose  of  establishing 
the  sanctuary  was  to  protect  small 
shrimp  and  allow  them  to  atiain  a  larger, 
more  valuable  size  prior  to  harvest.  The 
FMP  stipulates  that  prior  to  any 
modification  of  the  sanctuary.  NMFS 
will  monitor  and  assess  the  impacts  of 
the  closure  and  advise  the  Council  of  its 
findings.  The  Council  may  also  consider 
the  advice  of  its  Shrimp  Advisory  Panel 
regarding  the  findings. 

When  the  sanctuary  was  partially 
opened  in  1983-1984,  NMFS  determined 
that  harvestable  populations  of  shrimp 
occiu'  periodically  within  a  small  portion 
of  the  sanctuary — a  fact  strongly 
supported  by  public  testimony. 
Fishermen  contend  that  shrimp  from 
within  this  portion  of  the  sanctuary 
emigrate  to  untrawlable  areas  and  are 
unavailable  to  the  fishery.  Poor 
recruitment  of  shrimp  to  the  Tortugas 
fishery  has  resulted  in  2  consecutive 
years  of  poor  production  and  economic 
loss  to  the  adjacent  shrimp  ports.  As 
identified  in  the  FMP,  poor  recruitment 
in  the  unique  shrimp  fishery  is  more  a 
fimction  of  environmental  forces  that  of 
overfishing.  Opening  the  area  of  the 
sanctuary  containing  all  sizes  of  shrimp 
is  consistent  with  optimum  yield 
because  it  will  aUow  shrimpers  to 
obtain,  on  a  temporary  basis,  a  more 
valuable  catch  per  unit  of  effort 

Thus,  the  Regional  Director,  after 
consulting  with  the  Council  and 
considering  the  criteria  for  modifying 
the  sanctuary,  has  determined  that  the 
small  portion  (approximately  54  square 
nautical  miles)  of  the  sanctuary  that 
periodically  contains  harvestable 
shrimp  should  be  opened  for  1  year.  This 
area  is  less  than  10  percent  of  the  total 
geographical  scope  of  the  sanctucuy  and 
such  modification  will  increase  the 
benefits  to  fishermen  by  optimizing  the 
yield  of  shrimp.  This  temporary 
geographic  modification  is  consistent 
with  Objective  1  of  the  FMP  because  it 
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'  •oonomic  relief  to 
th«  ttrnMd  lUhwi  wiiil«  continuing 
to  optimkMm  Dm  yMd  ol  shrtap  recnittMl 
(o  the  Rahwy. 

To  miTiirtM  IIm  inlMided  •conomie 
bcnaflts  of  this  actioo.  it  was  necessary 
to  naka  the  jsoffsphic  awdificatioo  as 
soon  as  possible  after  November  1.  ISM. 
Novanbar  1  marks  tbs  onset  of  tbc  ft- 
mootb  period  whsn  peak  landings  occur. 
Accordk^.  NOAA  published  an 
emergency  final  role  on  November  8. 
19M  (&S  FR  45270).  that  Implemented  the 
geographic  BKxiiflcation  effective  from 
Noveower  4. 10M  through  February  2, 
1980.  NOAA  also  invited  comnients  on 
extending  the  effective  dste  of  the 
emergency  Final  Rule  from  February  2. 
ig«  throHgh  April  4, 1988.  CommenU  on 
this  extension  will  be  accepted  through 
January  31. 1980.  This  extension  period 
will  assure  the  public  of  meaningful 
opportunity  to  comment  on  the  Proposed 
Rule  to  temporarily  OMxlify  the  boundary 
of  the  Tortugas  Shrimp  sanctuary,  and 
on  ths  reporting  requirement  of  the 
incidental  take  of  any  threatened  or 
endgangered  sea  turtle  in  the  opened 
part  of  the  sanctuary.  Extending  the 
effective  date  of  the  Emergency  Pinal 
Rule  will  also  maximize  the  intended 
economic  benefits  of  thia  action  because 
it  will  prevent  s  gap  between  expiration 
of  the  Emergency  Hnal  Rule  and  the 
Anticipated  effective  date  of  this 
proposed  rule. 

Inis  proposed  rule  (1)  would  continue 
the  geogrsphic  modification  of  the 
Tortugas  shrimp  sanctuary  through    , 
November  3. 19(B0.  and  (2)  require  a 
report  of  the  incidental  take  of  any 
threatened  or  endangered  sea  turtle  in 
^      the  opened  portion  of  the  Tortugas 
shrimp  sanctuary.  The  latter  could  not 
be  implemented  in  the  emergency  flnsi 
rule  because  it  was  necessary  to  meet 
the  requirements  of  the  Paperwork 
Reduction  Act.  However,  a  voluntary 
report  of  such  inddentsi  take  and 
compliance  with  the  sea  turtle 
resuscitation  procedures  and  release 
techniques  were  identified  in  the 
emergency  final  rule  as  means  for 
fishermen  to  avoid  the  taking 
prohibition  of  the  BSA. 

Pnrisngsted  Wpsrias  lamacts 

'  NOAA  Initiated  consultstion  under 
,  Section  7  of  the  Endangered  Species  Act 
regarding  the  impact  of  this  proposed 
rule  on  endangered  and  threatened  sea 
turtles.  A  Biokigical  Opinion  resulting 
from  that  consultation  found  that  this 
proposed  rule  would  not  teopardize  the 
continued  existency  of  any  endangered 
or  thrsatenad  spades  or  result  in 
sdverse  modlficatton  of  the  critical 
habitat  of  such  spades.  However, 
Implementstion  of  this  proposed  rule  is 


likely  to  rasah  in  the  take  and  mortaHty 
of  see  turtles,  particularly  loggerhead 
and  Kemp's  ridley  turtles. 

To  mitigats  and  monitor  the  inddentsi 
laks  of  aaa  turtles.  NOAA  proposes  to 
estsblish  two  conditions  sppUcable  to 
shrimp  trawling  in  the  opened  portion  of 
the  Tortugas  shrimp  sanctuary,  as 
follows: 

(1)  If  s  sea  turtle  is  taken  in  a  shrimp 
trswL  sea  tartle  resnsdtation 
prooedataa  and  release  techniques 
specified  st  SO  CFR  227.72(eNl)  must  be 
followed. 

(2)  ff  s  sea  turtle  is  taken  in  s  shrimp 
trswl  the  date  and  the  status  of  each 
sea  turtle  taken  must  be  reported  to 
NMFS  within  24  hours  sfter  landing. 

(Reporting  lorms.  sea  turtle 
identification  guides,  and  resusdtation 
techniques  are  available  (see 

^  complying  with  these  conditions,  a 
person  fishing  for  shrimp  who 
inddentally  takes  an  endangered  or 
threatened  saa  turtle  in  the  opened 
portion  of  the  Tortugas  shrimp 
sanctuary  would  avoid  violating  the 
Endangered  Species  Act's  general 
prohibitions  on  taking.  The  regulations 
that  will  require  use  of  tiulle  excluder 
devices  and  other  conservative 
measures  in  the  Gulf  of  Mexico, 
scheduled  to  be  effective  May  1, 1980. 
will  be  applicable  in  the  opened  portion 
of  the  Tortugas  shrimp  sanctuary  at  that 
time. 

flstflHfsttftn 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  (Assistant 
Administrstor).  determined  that  this 
proposed  rule  is  consistent  with  the 
nstional  standards  snd  other  provisions 
of  the  Magnnson  Act  and  other 
spplicsbia  law. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  geographical  area  affected 
by  the  rule  is  small  and.  as  a  result  the 
number  of  shrimp  trawlers  affected  in 
the  Gulf-wide  fishery  would  not  be 
substantial.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

The  Coondl  prepared  s  regulatory 
impact  review  (RIR)  for  this  proposed 
rule  and  the  Under  Secretary  for  Oceans 
and  Atmosphere.  NOAA.  determined 
that  the  rule  Is  not  major  under  E.O. 
12291  because  it  would  not  have  an 
annual  effed  on  the  economy  of  tlOO 
million  or  more:  would  not  resnh  in  sn 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 


agencies,  or  geogrsphic  regions;  snd 
would  not  result  in  significant  adverse 
effects  on  oompetitioa,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Council  prepsrsd  an 
environnantal  ssseasmant  (EA)  for  this 
proposed  rule  and,  based  on  the  EA  the 
Assistant  Administrator  concluded  that 
there  will  be  no  significant  adverse 
impact  on  the  human  environment  as  s 
result  on  this  rule.  Copies  of  die  EA/RIR 
are  available  (see  ADDRESSES). 

This  proposed  rule  contains  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
A  request  to  collect  this  information 
thas  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  Public  reporting  burden  for 
this  collection  of  information  is 
astimatad  to  average  12  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  asped  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to:  Michael  E. 
Justen,  Southeast  Region.  NMFS,  and  to 
the  Office  of  information  and  Regulatory 
Affairs,  OMB  (see  ADDRESSES). 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12812. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Florida. 
This  determination  was  submitted  for 
review  by  Florida  under  Section  307  of 
the  Coastal  Zone  Management  Ad. 
Florida  failed  to  comment  within  the 
satutory  time  period  and  concurrence  is 
therefore  implied. 

List  of  Subjects  in  58  CFR  Part  868 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13, 1988. 

JamM  W.  Branao. 

Auittant  AdminiBtrator  For  Fisheries. 
National  Maritte  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  Part  658  is  proposed  to  be 
amended  as  follows: 


FART 
OULFOF 


nSHERYOFTHE 


1.  The  authority  dtation  for  Part  658 
continues  to  read  as  follows: 

Amhority:  16  U.S.C.  1801  eL  aeq. 

2.  In  1 658.5.  a  new  paragraph  (c)  is 
added,  to  be  effective  from  the  date  a 
final  rule  implementing  this  proposed 
rule  becomes  effective,  through 
November  3, 1980.  to  read  as  follows: 

soowiA    iwpOTHnp  ivquwnieffiia. 

(c)  Tortugas  shrimp  sanctuary.  The 
owner  or  operator  of  any  fishing  vessel 
that  fishes  for  or  lands  shrimp  or  any 
part  thereof  in  or  from  that  part  of  the 
Tortugas  shrimp  sanctuary  described  at 
1 658.22  (b)  of  this  part  and  who 
inddentally  takes  any  endangered  or 
threatened  sea  turtle,  must  provide  the 
following  information  regaining  any 
such  taking  to  the  Director,  Galveston 
Laboratory.  NMFS.  4700  Avenue  U. 
Galveston.  TX  7755a  40e-766-350a 
within  24  hours  after  landing. 

(1)  Date: 

(2)  Shrimp  vessel  name: 

(3)  Spedes  of  turtle  caught: 
(i)  Loggerhead; 

(ii)  Kemp's  ridley:  or 
(iii)  Other  (spedfy.  see  turtle 
identification  guide): 

(4)  Status  of  turtle  when  released: 
(i)  Alive:  or 

(U)Dead; 

(5)  Did  the  turtle  have  a  tag? 

(8)  If  so.  what  was  the  tag  number? 
.  (7)  Coordinates  of  capture  (loran 
readings  or  latitude  and  longitude); 

(8)  Approximate  tow  time:  and 

(9)  Additional  comments. 

3.  In  1 658.22.  effective  bom  February 
3, 1980  throu^  November  3, 1980,  the 
existing  text  is  redesignated  as 
paragraph  (a)  and  a  new  paragrai^  (b) 
is  added  to  read  as  follows: 


(b)  The  provisions  of  paragraph  (a)  of 
this  section  notwithstanding,  effective 
from  November  4. 1988  through 
November  3, 1989,  that  part  of  the 
Tortugas  shrimp  sanctuary  seaward  of  a 
line  connecting  the  following  points  is 
open  to  trawl  fishing:  From  point  F  at 
24*50.r  N.  latitiide,  81*51.3'  W.  longitude 
to  point  Q  at  24*46.r  N.  latitude,  81°52.2' 
W.  longitude  (the  intersection  of  the 
extension  of  the  sanctuary  boundary 
line  from  point  N  to  point  F  (in  a 
direction  of  191*  from  true  north)  and  the 
line  denoting  the  seaward  limit  of 
Florida's  waters);  thence  along  the 
seaward  limit  of  Florida's  waters,  as 
shown  on  the  current  edition  (March  21. 
1987)  of  NOAA  chart  11439.  to  point  R  at 


24*44.r  N.  latitude.  82*10i)'  W. 
longitude;  thence  north  to  point  S  at 
24*45.1'  N.  latitiide.  VTl^JOf  W.  longihide 
(the  intersection  of  82*100'  W.  longitude 
and  the  sanctuary  boundary  line  from 
point  F  to  point  G)  see  Figure  1). 
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50  CFR  Part  661 
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p.  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Proposed  rule;  request  for 
comments. 


:  NOAA  issues  this  proposed 
rule  to  implement  Amendment  9 
(amendment)  to  the  Fishery 
Management  Plan  for  Commerdal  and 
Recreational  Salmon  Fisheries  off  the 
Coasts  of  Washington.  Oregon,  and 
California  Commencing  in  1978  (FMP). 
The  amendment  proposes  to:  (1)  Replace 
the  long-term  spawning  escapement  goal 
and  rebuilding  schedule  for  Klamath 
River  fall  chinook  with  fixed  annual 
spawning  escapement  and  harvest  rates 
and  a  minimum  spawning  escapement 
floor  for  naturaUy  spawning  adults;  (2) 
modify  the  ocean  harvest  allocation  of 
coho  and  chinook  between  non-Indian 
commerdal  and  recreational  fisheries 
north  of  Cape  Falcon,  Oregon;  (3)  revise 
the  coastwide  notice  procedures  for 
inseason  management  actions;  (4) 
conform  Federal  and  State  regulations 
regarding  the  inddental  harvest  of 
steelhead  by  recreati<mal  fishermen:  (5) 
authorize  inseason  reporting 
requirements  for  commerdal  fishermen 
to  provide  timely  accounting  of  catches 
from  any  regulatory  area  subject  to 
quota  management  (the  proposed  rule 
for  this  measure  will  be  published 
separately):  and  (6)  remove  the 
limitations  on  commerdal  and 
recreational  season  beginning  and 
ending  dates.  The  amendment  is 
intended  to  update  the  FMP  to  reflect 
current  conditions  in  the  fishery  and 
prevent  overfishing  while  achieving,  on 
a  continuing  basis,  the  optimum  yield. 
BATCS:  Conunents  on  the  amendment 
and  the  proposed  rule  must  be  received 
by  March  3. 1989. 

AOONESSES:  Commeots  should  be  sent 
to  Rolland  A.  Schmitten.  Director, 
Northwest  Region.  NMFS.  7600  Sand 
Point  Way  NE..  BIN  Cl570a  Seattle.  WA 
98115-0070:  or  E.  Charies  Fullerton. 
Director,  Southwest  Region.  NMFS,  300 
S.  Ferry  Street  Terminal  Island,  CA 


90731-7415.  Copies  of  the  amendment 
induding  the  environmental  assessment 
and  the  regulatory  impad  review/initial 
regulatory  flexibility  analysis,  are 
available  from  the  Pacific  Fishery 
Management  Council,  Metro  Center, 
Suite  420, 2000  SW.,  Fust  Avenue, 
Portland.  OR  97201-5344. 
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William  L  Robinson  (Northwest  Region. 
NMFS),  206-526-614a  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS), 
213-514-819a  or  Lawrence  D.  Six 
(Pacific  Rshoy  Management  Coundl), 
503-221-6352. 
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Background 

Under  the  Magnuson  Fishery 
Conservation  and  Management  Ad 
(Magnuson  Ad),  the  FMP  was  prepared 
by  the  Pacific  Fishery  Management 
Council  (Council)  and  approved  by  the 
Secretary  of  Commerce  (Secretary)  on 
March  2, 1978.  Since  then,  the  FMP  has 
been  amended  eight  times,  «nth 
implementing  regulations  codified  at  50 
CFR  Part  661.  From  1979  to  1963,  the 
FMP  was  amended  annually.  In  1984,  a 
fiamework  amendment  to  the  FMP  was 
implemented  wdiich  provided  a 
mechanism  for  making  preseason  and 
inseason  adjustments  in  the  regulations 
without  annual  FMP  amendments  (49  FR 
43679.  Odober  31, 1984).  Amendments  to 
the  framework  FMP  were  also 
implemented  in  1987  and  1988. 

Development  of  Amendment  9  began 
in  September  1987  when  a  "scoping 
session"  was  held  by  the  Council. 
Subsequent  Coundl  discussions 
identified  six  issues  requiring  further 
analyses  and  possible  modifications  to 
the  FMP.  A  draft  amendment  was 
prepared  and  distributed  to  interested 
persons  for  review  on  Odober  14, 1988. 
Comments  were  invited,  and  five  public 
hearings  were  held  on  November  2  and 
3, 1988  (53  FR  41222.  October  2a  1988). 

After  considering  the  cmnments 
received  on  the  dralt  amendment  at 
public  hearings  and  Council  meetings, 
andfrom  its  Salmon  Tedmical  Team 
(STT),  Salmon  Advisory  Subpanel 
Sdentific  and  Statistical  Committee,  and 
Enforcement  Consultants,  the  Council 
made  its  final  selection  of  preferred 
alternatives  for  the  amenchnent  at  its 
November  16-ia  1988  meeting  in 
Portland,  Oregon.  The  Council  selected 
non-status  quo  alternatives  for  the  six 
issues. 

The  major  purposes  of  Amendment  9 
are  to  (1)  replace  the  long-term 
spawning  escapement  goal  and 
rebuilding  schedule  for  Klamath  River 
fall  chinook  with  fixed  annual  spawning 
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spawnkM  adulla;  (2)  modify  tb*  octon 
hwvMt  aUocotioa  of  ooho  and  chloook 
batwoan  non-Indian  oommardal  and 
rocraatkioal  tlaharlaa  north  of  Cap* 
Paloon.  Onfoo:  (3)  ravisa  tha  coastwida 
notica  proooduraa  tor  inaaaaon 
iiianajimanf  actiooa:  (4)  oonform 
PadaraJ  and  SUta  logulationa  rafarding 
tba  iiy?«^<i«««t  hanroat  of  ttaalbaad  by 
racraatlanal  flahannan:  (5)  authorlxa 
inaaaaon  raportlng  raquiramants  for 
oonunardal  fbbaraian  to  provida  timaiy 
aooountlnt  of  catches  from  any 
ragulatory  area  aubiact  to  quota 
managamant  and  (6)  ramova  tba 
Umitatloaa  on  cowimarrial  and 
racfoatknal  aaaaoa  baglnnlng  and 
anding  dalaa.  Tbaaa  laaoaa.  tbair 
Impacta,  and  tba  ratkmala  for  tba 
Council's  lacoimanded  cbangaa  ara 
suramariiad  balow. 

Amendment  IsMue  1— Klamath  River 
Fall  Chinook  Escapement  Goal 

This  part  of  tha  amandmant  raplacas 
the  currant  aacapamant  goal  for  Klamath 
River  faU  cbinook  aatabliabad  in  1964  by 
tha  framawork  PMP.  Tba  currant 
aacapauMnt  aoal  bagina  with  an  interim 
rabuildii^  aoiadula  to  increase  ocean 
aacapamanta  and  culminatea  in  a  long- 
term  apawning  aacapament  goal  by  1908 
of  07  JOO  naturally  nawning  adulU  and 
17J00  hatchery  adults. 

The  amandmant  would  aatabUsh  fixed 
annual  spawning  aacapament  and 
harveat  rates  which  will  allow  a  fixed 
percentage  of  the  potential  adults  from 
each  brood  of  natural  spawners  to 
aacapa  tha  flabarias  and  spawn,  subfact 
to  a  f^i^pimum  spawning  aacapament 
floor  for  naturaUy  spawning  adults. 
Thus,  the  optimum  spawning 
escapement  goal,  expressed  as  a  fixed 
spawning  aacapament  rata,  will  be 
dieterminad  by  tha  annual  productivity 
of  tha  stock.  Tha  annual  harveat. 
exprasaad  aa  a  fixed  harvest  rate,  is 
expactod  to  approximate  maximum 
susUinabla  yield  (M8Y)  over  tha  long 
term. 

A  number  of  concama  regarding  tha 
approprlatanaaa  of  the  currant  long-term 
spawning  aacapament  goal  and 
rebuilding  achadula  have  bean  raised  in 
recent  years.  Tha  current  long-term 
spawning  aacapament  goal  was  based 
on  satiaialaa  oi  apawning  escapement  in 
the  early  1900s  and  was  flrst  adopted  by 
the  CouDdl  in  197«.  Partiea  saaking  a 
larger  harveat  argue  that  tha 
productivity  of  tha  Klamath  River  baain 
may  have  been  reduced  since  the  early 
1900a  by  habitat  dapadation.  and  that 


placing  laigarnaabars  of  HM1 
tha  rivar  wiH  not  feocraaaa  tlia  fntva 
prodacthm  of  Chinook  from  tha  river. 
Thay  oUsv  aa  avfclanoa  tha  fact  that  nin 
siiaa  dacraaaad  in  tha  aatty  1900a 
despite  r^tly  raduoad  ocaan  fiaheriaa. 
Others  point  to  tha  lack  of  spawning 
Chinook  in  areas  of  the  basin  with 
apparently  aood  habitat  which  formerly 
supported  cainook  as  evidence  that 
there  needs  to  ba  an  incraaaa  in 
spawning  aacapament.  They  argue  that 
the  current  long-range  spawidng 
aacapament  goal  may  not  ba  sufficiently 
large  to  proc^oe  M8T  from  this 
resource. 

Interim  eecapement  goab  for  Klamath 
River  fall  chlnook  are  currently 
cxpresaed  in  the  rebuilding  schedule  as 
ocean  escapement  levels  to  the  mouth  of 
the  rhrer.  Under  tha  framework  FMP.  a 
spedfic  spawning  aacapament  goal  is 
not  provided  for  until  after  1990.  The 
framework  PMP  stalea  that  spawning 
aacapament  goala  will  be  set  when 
ocean  and  in-river  allocationa  are 
agreed  upon.  Beginning  in  1900.  ocean 
and  in-river  harveat  allocations  have 
been  negotiated.  A  permanent 
negotiating  forum  consisting  of 
harvester*  and  managers  of  Klamath 
River  fall  ddnook  now  exists,  the 
Klamath  Plahary  Management  Council 
(KFMC).  The  KFMC  was  eatabUshed 
under  the  Klamath  and  Trinity  River 
Basins  Reatoration  Act  (Pub.  L  99-552) 
to.  among  other  things,  establish  a  long- 
tarm  plan  and  policy  for  managing  the 
ocean  and  in-river  harvest  of  Mamath 
River  salmon,  and  recommend  ocean 
harvesting  regulations  to  the  Council. 
(The  KFMC  was  preceded  by  the 
lOamath  River  Salmon  Management 
GnBop  (KR8MG)  which  was  formed  in 
1006  under  the  auspices  of  die  Padflc 
PIshery  Management  Cooncil.) 

The  current  stock  rebuilding  schedule 
relies  on  an  increase  of  20  percent  in 
sverage  ocean  aacapament  every  four 
years  until  the  long-term  goal  is 
achieved  between  1904  and  199a  When 
ocean  escapements  are  well  above  the 
required  rebuilding  level  during  any 
four-year  period,  the  framework  FMP 
allows  escapement  for  the  remaining 
years  in  that  period  to  be  reduced  to  a 
level  which  may  be  below  that 
necessary  to  maintain  minimal 
production.  Therefore,  the  current 
rebuilding  schedule  does  not  adequately 
prevent  potential  underescapement  and 
subsequent  harm  to  the  resource. 

Amendment  0  addresses  all  these 
concerns.  It  eatabhahaa  fixed  spawning 
escapement  and  harvest  rates  to  provide 
optimum  spawning  aacapament  based 
on  stock  productivity  and  harvests 
which  will  better  achieve  MSY. 


ImplemaBtiag  harveat  and  aacapament 
rates,  rather  than  a  fixed  aacapament 
level,  allows  the  magnitude  of  landings 
and  eecapement  to  vary  in  proportion  to 
stodi  abundance.  This  reduces  the 
poaalbility  of  having  complete  fiahing 
cloauraa  in  any  one  year.  At  the  same 
time  it  allowa  for  natural  variation  in  the 
spawning  eacapement  to  provide 
Information  or  productivity  from  which   ^ 
to  assess  optimum  spawning 
escapement  and  ultimately  determine  a 
more  appropriate  fixed  apawning 
escapement  goaL  The  amendment  also 
estabUahaa  a  apawning  escapement 
floor  for  naturally  spawning  adulte  to 
prevent  extremely  low  apawning 
escapemente  in  any  one  year  which 
might  lead  to  extended  periods  of 
depressed  natural  production  and 
failure  to  meet  hatchery  eacapement 
needa. 

Thia  management  approach  was 
developed  by  the  Klamath  River 
Technical  Team  (KRTT).  the  KRSMG. 
and  tba  KFMC  and  waa  used  during  the 
19e(V-1968  ocaan  aabnon  fishery  seasons. 
The  Council  adopted  initial  spawning 
escapement  and  harvest  rate 
percentages  based  on  the  1906 
recommendation  of  the  KRSMG  (i.e.,  a 
35  percent  natural  spawning  escapement 
rate  and  a  06  percent  harvest  rate  for 
each  brood  (year  class)  of  fish).  These 
specific  rates  are  based  on  the  best 
available  assessment  of  the  measurable 
biological  parameters  for  the  stock  and 
the  selectivities  of  the  ocean  and  in-river 
fisheries  acting  upon  it  The  Council 
intends  that  Klamath  River  fall  chinook 
be  managed  as  a  unit  wherever  they 
may  be  in  the  ocean.  Therefore,  the 
spawning  escapement  and  harvest  rates 
are  overall  rates  which  apply  over  the 
entire  range  of  the  stock.  However, 
harvest  rates  on  Klamath  River  fall 
Chinook  stocks  may  differ  greatly 
between  geographic  areas  as  long  as  the 
overall  huvest  rate  does  not  exceed  65 
percent. 

Under  Amendment  0.  the  STT  may 
consider  annually  information  on  the 
appropriateneaa  of  the  35  percent 
natural  spawning  escapement  rate  goal 
and  provide  its  determination  to  the 
Council  before  preseason  management 
options  are  developed.  Upon 
recommendation  of  the  STT  and 
approval  by  the  Council  the 
recommendation  to  change  the 
spa«vnlng  escapement  and  harvest  rates 
will  be  forwarded  to  the  Secretary  for 
implementation  under  existing 
procedures.  The  procedures  for 
modifying  eacapement  goals  are 
described  in  the  framework  FMP  and 
the  implementing  regulations  (50  CFR 
_  601.22  and  Appendix  section  IV.B.) 
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The  amendment  also  provides  a 
framewcwk  within  which  compatible 
harveat  alloeatiooa  can  be  determined. 
However,  it  does  not  establish  harvest 
rates  for  specific  fiaheriaa  and.  thus, 
does  not  allocate  the  reaource  between 
user  groiqM.  The  harvest  allocations 
negotiated  by  the  naers  groups  are  part 
of  the  Klamath  River  Salmon 
Management  Long-Term  Harvest 
Sharing  Agreement  signed  by  KFMC 
members  in  July  1907. 

The  Council  adopted  a  minimum 
eacapement  floor  (rf  35,000  naturally 
spawning  adulte  as  recommended  by  the 
KRTT.  This  decision  was  based,  in  part 
on  the  fact  that  a  354)00  fish  floor  waa  a 
higher  escapement  level  than  for  any 
year  since  1978,  and  was  about  30 
percent  higher  than  the  1070-05  average 
escapement  of  26,800.  The  STT 
conaidered  the  35,000  fish  floor  to  be  too 
low  and  recommended  an  escapement 
floor  of  43,000  naturaUy  bpawning  adulte 
based  upon  their  analysis  of  two  stock   . 
recruitment  curves  and  die  judgment  of 
biologiste  regarding  the  spawning 
capacity  of  individual  spawning  areas. 
The  KRTT  responded  by  questioning  the 
spawning  capacity  of  an  area  without 
taking  into  account  the  interaction  of 
juvenile  chinook  aahnon  in  main  stem 
rearing  areaa.  Furthermore,  the  KRTT 
expmaed  little  confidence  in  the  atock 
recruitment  curvea  developed  by  the 
California  Department  of  Fish  and  Game 
and  relied  on  by  the  STT. 

The  Council  considered  the 
contradictory  recosunendations  of  bodi 
the  KRTT  arid  STT  and  adopted  the 
35X100  fidi  floor  because  it  provides  a 
level  of  protection  for  natural  spawners 
at  very  low  levels  of  production  that  is 
hi^er  than  during  the  1976-85  period, 
and  prevente  additional  hardships  to 
fishermen  that  would  result  from 
foregoing  additional  harvests  at  the 
434)00  fii^  floor.  The  Council  concurred 
with  the  KRTT  in  its  conclusion  that 
additional  spawners  from  a  43,000  fish 
floor  would  not  greatly  assist  the 
achievement  of  aignificandy  higher 
escapement  levels.  Major  improvements 
in  escapement  will  most  likely  occur  as 
a  function  of  improved  juvenile  survival. 

The  KRTT  tested  the  effectiveness  of 
the  354)00  fish  flow  by  modeling  a  40- 
year  time  series  of  data  which  included 
three  bonsecutive  years  of  poor 
recruitment  The  resulting  yield  to  the 
fishery  waa  about  17  percent  greater 
than  the  floor  in  place  than  in  the 
absence  of  a  floor.  Thus,  the  Council 
concluded  that  die  requirement  for  a 
35,000  fish  floor  will  protect  spawning 
escapement  in  years  of  low  production 
while  at  the  aame  time  improving  long- 
term  yield  to  the  fiahery.  The  35,000  fiah 


floor  is  also  expected  to  protect 
sufficient  numbers  of  hatchery  fish  to 
meet  hatdiery  production  needs  in  most 
years.  Any  sub«equent  modification  of 
the  spawning  escapement  floor  must  be 
by  FMP  amendment 

The  fishery  model  upon  wfaidi  the 
Klamath  River  natural  spawning 
escapement  rate  is  based  will  be 
continually  under  review  as  new 
information  on  the  stock  and  the 
fisheries  become  available.  The 
parameters  of  the  model  will  be 
reviewed  by  Uw  KRTT.  the  STT,  and  die 
Council's  Scientific  and  Statistical 
Committee.  Changes  in  the  model 
parameter*  may  be  approved  by  the 
CoundL  baaed  on  the  best  scientific 
information  available.  As  productivity 
measuremenU  become  available  frv  a 
wide  range  of  eacapement  levela  of 
naturaUy  spawning  adulta,  the  ultimate 
objective  is  to  derive  the  optimum 
spawning  escapement  goal,  expressed 
as  a  fixed  spawning  escapement  level  or 
a  fixed  spawning  escapement  rate,  and 
to  incorporate  it  into  the  &«mework 
FMP  by  the  amendment  process. 

Amendment  Issue  2— Harvest 
Allocation  (rf  Non-Indian  Fisheries 
North  of  Cape  Falcon,  Oregon 

This  part  of  the  amendment  modifies 
the  ocean  harvest  aUocation  of  coho  and 
chinodi  salmon  between  non-Indian 
commercial  and  recreational  fisheries 
north  of  Cape  Falcon.  Oregon.  originaUy 
estabUshed  in  1964  by  the  framework 
FMP.  SpedficaUy,  it  changes  the  current 
aUocation  schedule  to  increase  the 
number  of  salmon  aUocated  to 
recreational  fishermen  at  aU  levela  of 
coho  and  at  low  levels  of  chinook 
salmon  abundance;  establishes  dear 
aUocation  objectives  for  the  Council  to 
follow,  provides  greater  flexibility  to 
deviate  from  the  aUocation  schedule,  if 
necessary,  to  achieve  the  Council's 
objectives  more  effectively;  and 
establishes  allocation  priorities  to  guide 
the  Coundl's  actions  when 
recommending  such  deviations. 

For  die  past  three  years,  the  Coundl 
has  recommended  harvest  aUocations 
for  the  non-Indian  commercial  and 
recreational  ocean  salmon  fisheries 
north  of  Cape  Falcon  which  have 
deviated  bom  the  fiamework  FMFs 
aUocation  schedule.  The  Secretary  has 
implemented  these  recommendations 
each  year  by  emergency  rule. 

Significandy  reduced  aUowable 
harvesto  for  both  commerdal  and 
recreational  fisheries  since  the  mid- 
1980's  have  greatiy  shortened  seasons, 
resulting  in  negative  sodo-economic 
imppcte  within  the  coastal  couununities 
which  depend  on  the  recreational  and 
commerdal  fishing  industries.  Recent 


total  aUowable  ocean  harvest  quotas 
have  been  consistently  below  those 
antidpated  at  the  time  the  framework 
salmon  FMP  amendment  was  proposed 
and  approved.  At  these  chronic  low 
stock  abundance  levels,  the  present 
allocation  schedule  establishes 
aUowable  commerdal  and  recreational 
harvest  quotas  whidi  have  not  provided 
for  die  fisheries  most  benefidal  for  both 
the  commerdal  and  recreational  users. 

The  current  aUocation  schedule  has 
resulted  in  extremely  short  recreational 
seasons  which  have  been  particulariy 
damaging  to  local  community 
businesses  which  depend  on  attracting 
recreational  firiiermen  from  many 
different  geographical  areas.  Not  only 
have  recreational  fishing  seasons  been 
extremely  short  but  they  have  been 
continuaUy  disrupted  by  numerous 
inseason  regulatory  changes  in  an  efCort 
to  achieve  more  dosely  fuU  utilization  of 
the  remaining  coho  and  chinook  salmon 
quotas.  Both  of  these  fadors  have  made 
it  difficult  for  coastal  communities  to 
attrad  and  sustain  large  numbers  of 
charter  and  private  boat  fishermen  and 
have  significantly  reduced  community 
income.  The  Coundl  beUeves  that 
determination  of  the  base  recreational 
aUocation  which  provides  more 
stabUlity  to  the  local  communities  is  an 
inappropriate  determination  to  make 
annuaUy  during  the  Coundl's  short 
preseason  process.  Thus,  the  Coundl 
has  proposed  a  new  long-term  aUocation 
schedule  which  refleds  the  Coundl's 
emphasis  on  increased  stability  for  the 
recreational  fishery. 

The  failure  of  the  present  aUocation 
schedule  has  (1)  required  extensive 
[neseason  transfers  of  fish  and 
emergency  action  to  achieve  more       ^ 
optimal  commerdal  and  recreational 
fisheries;  (2)  contributed  to  the  inseason 
loss  of  significant  percentages  of 
aUowable  harvest  by  both  commerdal 
and  recreational  fisheries,  resulting  in 
faUure  to  attain  fully  the  optimum  yield 
(OY):  (3)  required  extensive  use  of 
inseason  management  changes, 
particularly  in  the  recreational  fishery, 
to  try  to  achieve  reasonable  season 
length  and  more  fuUy  utilize  avaUable 
harvests;  and  (4)  exacerbated  negative 
socio-econonuc  impacts  of  the  reduced 
seasons  on  local  communities. 

Not  only  have  the  aUowable  harvesu 
been  greaUy  and  consistentiy  reduced  in 
recent  years,  but  large  percentages  of 
the  aUowable  harveste  have  gone 
unharvested.  due  in  some  part  to  the 
limited  flexibility  in  the  aUocation 
schedule  of  the  fiwnework  amendment 
In  1988.  the  commercial  fishery 
harvested  only  76  percent  of  ite  chinook 
quota  and  85  percent  of  ite  coho  quota. 
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In  1987,  Um  ooaunerdai  fishery 
•xosadad  tis  chtnook  quota  by  0  percent 
but  WM  only  able  to  harvest  43  percent 
of  its  coho  quota,  forfeiting  over  8(UX)0 
ooho.  The  1980  recreational  fishery 
harvested  109  percent  of  its  coho  quota 
while  landing  84  percent  of  the  chinook 
quota.  In  1987.  the  recreatiooal  fishery 
was  unable  to  harvest  28  percent  of  its 
coho  quota  while  landing  100  percent  of 
its  cfalnook  quota. 

There  are  several  reasons  for  the 
reduced  noo-lndlan  ocean  salmon 
fisheries  north  of  Cape  Falcon.  Certain 
weak  chinook  and  ooho  salmon  stocks 
have  limited  the  ocean  harvest  rate  in 
recent  year*.  Other  constraints  and 
ad)ustments  under  the  U.&-Canada 
Pacific  Sahnon  Treaty,  Treaty  Indian 
and  non-Indian  allocations  requirements 
under  U.S.  v.  Washington  and  Hoh 
Indian  THb»  v.  BaJdrige,  and  inside/ 
outside  sharing  have  all  had  a  part  in 
the  harvest  changes.  Managers  and 
users  are  working  with  these  issues  on 
an  annual  and  long-term  basis  to  assure 
increased  allowable  harvests  for  the 
future.  However,  significant  increases  in 
available  non-Indian  ocean  harvest  are 
not  likely  for  some  years.  The  present 
total  allowable  ocean  harvest  is  simply 
not  sufficient  to  provide  more  than  near 
minimal  needs  of  the  recreational  and 
commercial  fisheries.  Modifying  the 
present  allocation  schedule  to  allow 
more  flexlbdlty  for  commercial  and 
racreatlonal  usars  will  not  resolve  this 
problesB.  but  it  is  exoacted  to  allow  for 
more  efficient  nae  of  the  available 
harvest  quotas  for  both  fisheries.  It 
should  also  significantly  reduce  the  need 
for  annual  emergency  regulations. 

The  problem  of  Incompletely 
harvesting  quotas  results  from  the 
tremendous  fishing  power  of  the 
commercial  fishery,  the  unpredictability 
of  its  harvest  potential  in  one-  and  two- 
day  seasons,  the  variability  in  relative 
chinook  and  coho  abundance,  and  the 
Inflexibility  of  the  present  allocation 
schedule  rsaarding  fish  which  may  be 
transferred  between  commercial  and 
recreational  fisheries  both  preseason 
and  inseason.  Coho  and  chinook  are 
caught  concurrently  in  this  area  and 
Usharman  have  only  limited  ability  to 
target  on  one  species  without  impacting 
the  other.  When  the  quota  of  one  species 
is  taken,  the  fishery  must  dose  for  both 
species.  The  present  allocation  does  not 
allow  for  adfusting  quotas  inseason 
between  recreational  and  commercial 
flsharies  to  take  advantage  of  possible 
variations  in  species  harvest  rates 
between  the  two  fisheries.  Therefore. 
both  fisheries  oiay  be  cloeed  with  a 
oooaiderable  portion  of  quota 
unharvestad.  Tha  Umitad  inseason 


management  measures,  such  as  area 
closures  and  recreational  bag  limit 
changes,  which  have  been  Implemented 
to  correct  for  Imbalance  in  quota 
attainment  have  been  largely 
ineffective.  They  have  served  only  to 
Increase  confusion  and  dissatisfaction 
among  fishennen. 

In  April  1987.  the  Council  asked  the 
States  of  Oregon  and  Washington  to 
review  the  harvest  allocation  schedule 
lUMlh  of  Cape  Falcon.  Beginning  with  a 
user  group  meeting  in  October  1987. 
followed  oy  numerous  meetinn  and 
extensive  discussions  among  fishery 
representativee  oiaklng  up  the  North  of 
Cape  Falcon  Allocation  Work  Group, 
this  prooees  resulted  in  the  allocation 
altemativas  presented  to  the  Council. 

In  January  1988.  the  Council  requested 
the  Secretary  to  modify  the  allocation 
schedule  by  emergency  regulation  (53 
FR  8234.  March  14. 1988).  The  Secretary 
denied  the  Council's  request  and 
recommended  that  the  Council  pursue 
implementation  through  the  FKO* 
amendment  process  (53  FR  19771.  June  1. 
1988).  In  April  1988,  the  Council  . 
requested  the  Secretary  to  Implement  a 
modified  allocatioo  for  the  1988  fishing 
season  which  again  deviated  from  the 
current  allocatioo  schedule.  The 
Secretary  approved  the  request  and  the 
1988  regulations  were  published  in  the 
PMsralla^slw  CO  May  4. 1988  (53  FR 
18002). 

The  propoead  new  allocation  schedule 
is  the  result  of  the  information  and 
experience  gained  during  the  Council's 
review  process.  In  adopting  the 
amendment  the  Council  is 
recommending  overall  allocation 
obfectlves.  a  modified  harvest  allocation 
schedule,  more  flexiblllfy  to  deviate 
from  the  harvest  allocation  schedule  by 
preseason  and  inseason  trades  and 
transfers  of  chinook  and  coho  salmon 
between  fisheries,  and  fishery  allocation 
priorities  to  guide  the  Council's  actions 
when  it  deviates  from  the  allocation 
schedule.  The  Council  believes  an 
increase  in  the  recreational  harvest 
allocation  for  chinook  and  coho  sahnon 
is  required  to  achieve  OY  north  of  Cape 
Falcon. 

Overall  allocation  obfectives 
recommended  by  the  Council  are  as 
follows:  (1)  Provide  recreational 
opportunity  by  maximizing  the  duration 
of  the  fishing  season,  while  mintmigtug 
daily  and  area  closures,  gear 
restrictions,  and  daily  bi^  limits;  and  (2) 
maximize  the  value  of  the  commercial 
harvest  while  providing  fisheries  of 
reasonable  duration. 

Initial  allocations  each  year  will  be 
based  on  the  revised  allocation 
schedule.  This  schedule  provides  to  the 


recreational  fishery  an  increased  coho 
allocation  at  all  levels  of  total  allowable 
coho  harvest  and  an  increased  chinook 
allocation  at  levels  below  a  total 
allowable  harvest  of  about  150.000 
chinook.  At  current  low  levels  of  total 
allowable  coho  and  chinook  harvests, 
the  increase  in  the  recreational 
allocation  will  increaae  recreational 
season  length  while  maintaining  a 
portion  of  the  available  harvest  for  the 
commercial  fishery. 

Because  the  rate  at  which  the 
recreational  fishery  utilizes  its  quotas  is 
much  slower  than  the  commercial 
fishery,  the  number  of  coho  harvested 
by  the  commercial  fishery  in  one  day 
may  provide  a  week  or  more  of 
recreational  fishing.  The  transfer  to  the 
recreational  allocation  will  thereby 
result  In  an  extension  of  the  overall 
period  of  fishing  activify.  This  should 
generally  distribute  the  economic 
benefits  to  local  communities  over  a 
longer  period  of  time,  resulting  in  more    . 
econoinic  stabillfy  in  those  local 
communities.  While  the  transfer  to  the 
recreational  fishery  is  a  direct  loss  to 
the  commercial  fishery,  a  portion  of  that 
loss  is  offset  by  the  ability  and  historic 
practice  of  some  commercial  fishermen 
to  move  to  other  fishing  areas.  Although 
recreational  fishermen  also  can  relocate 
their  fishing  effort  to  some  extent  many 
local  oonununify  businesses  which 
depend  on  recreational  fishing  seasons 
for  peak  summer  income  are  not  able  to 
relocate.  Alsa  the  greater  recreational 
chinook  allocation  will  allow  for  a 
longer  season  through  a  chinook-only 
recreational  fishery  in  years  of  low 
allowable  coho  harvest  Having  these 
factors  built  into  the  allocation  schedule, 
rather  than  depend  on  preseason  trades. 
provides  additional  assurance  to  local 
oommimities  for  the  base  recreational 
seasons  that  can  by  expected.  This 
should  further  benefit  the  social,  cultural 
and  economic  stabillfy  of  the  region  and 
reduce  annual  uncertainty  over  the 
duration  of  recreational  seasons. 

Preseason  and  inseason  deviations 
from  the  revised  schedule  which 
establish  final  allocations  will  be  guided 
by  the  following  fishery  allocation 
priorities.  (1)  At  total  allowable  harvest 
levels  up  to  300,000  coho  and  100,000 
chinook.  provide  coho  for  the 
recreational  fishery  for  a  late  June 
through  early  September  all-species 
season;  provide  chinook  to  allow  access 
to  coho  and.  if  possible,  a  minimal 
chinook-only  fishery  prior  to  the  all- 
spedes  season:  and  adjust  days  per 
week  and/or  institute  area  restrictions 
to  stabilize  season  duration.  For  the 
commercial  fishery,  provide  chinook  for 
a  May  and  early  June  chinook  season 
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and  provide  coho  for  hooking  mortalify 
and/or  access  to  a  pink  salmon  fishery, 
and  ensure  that  part  of  the  chinook 
season  will  occur  after  Jpne  1.  (2)  At 
total  allowable  harvest  levels  above 
300,000  coho  and  above  loaooo  chinook. 
relax  any  restrictions  for  the 
recreational  fishery  in  the  all-species 
fishery  and/or  extend  the  all-spedes 
season  beyond  Labor  Day  as  coho  quota 
allows;  provide  chinook  for  a  Memorial 
Day  through  late  June  chinook-only 
fishery;  and  adjust  days  per  week  to 
ensure  continuify  with  the  all-species 
season.  For  the  commerdal  fishery, 
provide  coho  for  an  all-spedes  season  in 
late  summer  and/or  access  to  a  pink 
salmon  fishery;  and  leave  adequate 
chinook  from  the  May  through  June 
season  to  allow  access  to  coho. 

To  increase  the  likelihood  that  both 
fisheries  catch  their  allowable  harvests, 
preseason  and  inseason  spedes  trades 
will  be  allowed  using  the  exchange  ratio 
of  four  coho  to  one  chinook  as  a 
guideline,  but  not  a  specific  constraint 
Inseason  transfers  between  the 
commerdal  and  recreational  fishery 
quotas  will  allow  fish  deemed 
"uncatchable"  in  one  fishery  to  be 
reallocated  to  the  other  fishery.  Such 
actions  will  require  consultation  with 
user  group  representatives  before 
implementation. 

This  part  of  the  amendment  decreases 
the  commerdal  share  of  coho  bom  a 
range  of  31  to  60  percent  under  the 
present  allocation  to  a  range  of  25  to 
about  55  percent  (the  percent  increases 
as  coho  abundance  Increases).  For 
chinook.  the  amendment  changes  the 
commerdal  share  from  a  range  of  54  to 
63  percent  under  the  present  allocation 
(the  percent  increases  as  coho 
abundance  decreases).  The  amendment 
reallocates  coho  and  chinook  primarily 
to  assure  more  stable  recreational 
seasons  at  moderate  to  low  total 
allowable  harvest  levels.  The  primary 
negative  impacts  of  this  reallocation  are 
(1)  a  greater  probabilify  of  no 
commercial  aU-species  season  rather 
than  the  one-  or  two-day  seasons  which 
may  occur  under  the  present  allocation 
when  commercial  quotas  are  in  excess 
of  30,000  coho.  and  (2)  a  decrease  in  the 
commercial  chinook  quota  primarily  at 
low  allowable  harvest  levels  of  both 
chinook  and  coho.  The  reallocation 
under  the  amendment  diminishes,  but 
does  not  eliminate,  the  commerdal 
fishery.  Conversely,  it  enhances  the 
recreational  fishery,  but  still  leaves  it  at 
levels  well  below  the  historial  averages. 
Only  a  significant  increase  in  total 
allowable  harvest  north  of  Cape  Falcon 
will  allow  aboth  commercial  and 


recreational  fisheries  to  approach 
average  historical  seasons. 

The  overall  benefits  bom  the 
amendment  are  primarily  the  result  of 
gains  in  the  recreational  sector 
exceeding  losses  to  the  commerdal 
sector.  Modifying  the  framework 
allocation  schedule  will  not  resolve  the 
problem  of  reduced  allowable  ocean 
harvest  levels,  but  it  is  intended  to  allow 
for  more  productive  use  of  the  available 
harvest  for  both  commerdal  and 
recreaticHial  fisheries.  Therefore,  the 
Coundl  adopted  this  alternative  as  the 
best  approach  to  meeting  its  allocation 
objectives  for  each  fishery  while 
improving  the  overall  sodo-economic 
impacts  of  the  ocean  fisheries  on  local 
communities. 

Amendment  Issue  3 — Inseason  Notice 
Procedure 

This  part  of  the  amendment  revises 
the  notice  procedures  for  inseason 
management  actions.  ^>edficaUy, 
inseason  actions  taken  under  both  fixed 
and  flexible  inseason  management 
provisions  may  be  effective  and 
enforceable  by  announcement  in 
designated  information  sources  before  a 
notice  is  filed  for  public  inspection  with 
the  Office  of  die  Federal  Rc^ster  (OFR). 

Current  federal  salmon  regulations 
require  that  notice  of  inseason  actions 
be  filed  with  the  OFR  prior  to  becoming 
effective.  This  requirement  has  resulted 
in  logistical  problems  when 
management  dedsions  are  made  late  in 
the  day  and  insuffident  time  exists  to 
file  a  notice  with  die  OFR  the  same  day. 
or  if  it  becomes  necessary  to  take  action 
when  the  OFR  is  dosed.  e.g..  during  a 
three-day  holiday  weekend. 

Two  piimaiy  problems  have  resulted 
frt>m  delayed  implementation  of 
inseason  actions.  First  quotas  have 
been  overfaarvested  if  fishery  closures 
cannot  be  made  effective  at  the  time 
quotas  are  projected  to  be  achieved. 
Quotas  have  also  been  underharvested. 
In  one  instance,  delays  in  implementing 
adjustments  to  recreational  management 
measures  to  slow  the  harvest  of  chinook. 
which  was  approaching  its  quota, 
caused  the  chinook  quota  to  be  reached 
and  the  season  to  be  dosed  before  the 
majorify  of  the  coho  quota  could  be 
caught 

The  second  problem  is  the  uncertainfy 
in  forecasting  when  actual  filing  with 
the  OFR  will  occur,  which  makes  it 
diffictdt  to  provide  fishermen  adequate 
prior  notice  of  the  actual  effective  time 
of  an  action.  Because  the  actual  time  of 
filing  is  not  known  beforehand, 
announcements  of  inseason  actions 
through  public  media  are  often  made 
relatively  late  and  are  of  limited 
effectiveness.  This  increases  the 


possibilify  that  fishermen  may 
unintentionally  violate  new  regulations 
and  possibly  by  subject  to  enforcement 
action.  Conversely,  if  NMFS  announces 
an  inseason  action  before  die  notice  is 
filed  with  the  OFR.  fishermen  may  be 
under  the  mistaken  assumption  that  a 
legally  enforceable  action  has  occurred 
when  it  has  not 

The  Council  has  addressed  these 
problems  by  recommending  that 
effective,  enforceable  notice  of  an 
inseason  management  action  be 
provided  by  making  actual  notice  of  the 
action  available  to  fishermen.  The 
communication  channels  by  which 
actual  notice  %vill  be  given  will  be 
specified  in  the  preseason  annual 
regulations,  and  %vill  indude:  (1) 
Broadcast  by  the  U.S.  Coast  Guard  on 
the  "Notice  to  Mariners"  broadcast 
(VHF  Channel  16  will  announce  the 
clear  channel  or  frequency  over  which 
broadcasts  are  made);  and  (2)  state  and 
federal  telephone  hotline  numbers  to  be 
specified  annually  in  the  preaseason 
regulations.  Notices  of  inseason  actions 
will  also  continue  to  be  filed  with  the 
OFR. 

Actual  notice  by  means  of  "Notice  to 
Mariners"  broadcasts  and  specified 
hotlines  will  make  inseason  changes 
effective  even  if  they  occur  prior  to  filing 
with  the  OFR.  All  the  normal  channels 
currently  used  by  state  agendes  to 
inform  the  public  of  regulatory  changes 
will  also  remain  in  use. 

Amendment  Issue  4—Steelhead 
Management  Intent 

This  part  of  the  amendment  conforms 
federal  and  slate  regulations  on  the 
inddental  haiwsst  irf  steelhead  by 
allowing  si laii harvest  by  recreational 
fishermen  while  retaining  die 
prohibition  against  such  harvest  by 
commerdal  ^shermen. 

The  current  framework  FMP  and 
federal  regulations  prohibit  non-Indian 
commerdal  and  recreational  fishermen 
from  taking  and  retaining,  or  possessing, 
any  steelhead  Current  regulations  of  the 
States  of  Washington,  Oregon,  and 
California,  however,  allow  the 
inddental  harvest  of  steelhead  by 
recreational  fishermen  and  prohibit  such 
harvest  by  commerdal  fishermen. 

The  Coundl  adopted  the  alternative 
that  makes  federal  and  state  regulations 
consistent  by  allowing  legally  licensed 
recreational  fishermen,  but  not 
commerdal  fishermen,  to  harvest 
steelhead.  Ocean  harvest  of  steelhead  in 
the  recreational  fisheries  off  the  coasts 
of  Washington,  Oregon,  and  California 
is  rare,  and  results  in  an  insignificant 
impact  on  the  steelhead  resource. 
Because  the  harvest  of  steelhead  in  the 
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ooMB  la  Mch  a  mr*  oocumnos, 
MiopUoa  of  this  altemativ*  hat  no 
maawiraMt  Impact  oo  tithar  oooiniafclal 
or  racraattonal  flahafiDan.  but  will 
tadaca  co«^fti«ton  raaiiltlng  from 
inoompatlbia  fadaral  and  atata 
ragulatlona  and  from  raoaatlonal 
BsbcrmaB  baii^  unat>la  to  diatinguiah 
ataalhaad  from  sabnoo. 

Aafndment  I$au9  S—Aadio  Reporting 
Raquinmenta  for  Commercial  Salmon 
Fiehermen 

Thia  part  of  AmandmenI  9  authcrisaa 
Iniaaaon  radio  raportlnt  raquirementa 
for  oommardal  flaharman  to  provide 
tlmaiy  accounting  of  catches  from  any 
regulatory  area  aub)ect  to  quota 
managamant  It  Involves  a  coUection-of- 
Infonnatton  iMuirement  subject  to  the 
Paparwock  Raductioa  Act  and  to  OMB 
review  and  approval  A  request  to 
collect  thla  Infbrmatioo  Is  being 
subonitted  to  OMB  for  approval  and  the 
Ittnai"^  of  a  control  number.  Becauae 
of  tba  time  raquiraments  asaodatad  with 
OMB's  review  and  approval,  thia  part  of 
the  propoeed  rule  will  be  publiahad 
separately  (aa  a  propoeed  rule)  for 
public  review  and  oommanL  it  la 
Intended  that  after  receiving  and 
oonaidering  public  comment,  the 
regulatory  text  will  be  combined  with 
the  reat  of  the  final  rule  when  published. 

Amendment  laeue  B—Limitatione  on 
Seaaon  Beginning  and  Ending  Date$ 

This  part  of  the  amendment  removes 
the  current  limitations  on  commercial 
and  recreational  season  beginning  and 
ending  dates. 

The  framework  PMP  contains  Ave 
specific  prohibitions  governing  season 
beginning  and  ending  dates.  For 
example,  currently  no  commercial  coho 
fiahery  north  of  the  Oregon-California 
border  may  open  prior  to  July  1.  With 
the  recent  creatioa  of  the  Klamath 
managamant  tone  (KMZ)  (Orford  Reef 
Red  Buoy,  Oregon,  to  Horse  k4ountain. 
California)  and  the  development  of  all- 
spades  flslieries  In  the  KMZ  during 
June,  this  prohibition  has  been  an  issue 
In  the  Council's  preseason  procaaa.  In 
198S,  emergency  action  was  required  to 
allow  a  unDbrm  fishery  to  occur 
throughout  the  KMZ  in  June. 

Another  current  prohibition  states 
that  no  commardal  chinook  or  coho 
fishery  will  extend  after  October  31.  The 
Council  and  NMF8  have  approved 
commercial  and  recreational  chinook- 
only  flahariea  in  Orafon  state  water*  (0- 
S  nautical  milea  off  anore)  after  October 
31  to  target  on  abundant  bcal  fall 
chinook  stocks  and  avoid  impacts  on 
weak  stocks. 

Given  the  demonatrated  need  for  more 
flexibility  in  shaping  seasons,  the 


Council  recommended  removing  die 
specific  UaiUtions  on  aaaaon  beginning 
and  andinf  dalaa.  Tha  Incraaahn 
complexity  of  management  i equlraa 
more  latitude  in  aetting  aaaaooa  to  avoid 
impacts  oa  weak  stocks,  optimize 
harvest  of  abundant  stocks,  and 

mi^dm***  anrift  Tnnnmtc  beneflta. 
Technical  CorrecUone 

Two  technical  changea  are 
Implemented  by  thia  rule.  A 
typop«phical  error  In  the  scientific 
name  for  steelhead.  Salmo  gairdneri.  la 
oonactad.  All  refsrenoes  to  the  Salmon 
Flan  Development  Team  are  changed  to 
reflect  the  group's  new  name,  the 
Salmon  Tedmical  Team. 


Section  304(aXlXA)  of  the  Magnuson 
Act  requiraa  ttie  Secretary,  upon 
receiving  a  fishery  management  plan  or 
plan  amendment  prepared  by  a  Council, 
to  make  a  preliminary  evaluation  for 
purpoaas  of  deciding  If  it  :<  consistent 
with  the  national  standarda  and 
sufficient  in  scope  and  subatano*  to 
warrant  review.  The  Secretary  has 
decided  Amendment  9  doea  urairant 
review.  Under  section  30«(aXl)(DMU)  of 
the  Magnuson  Act  the  Secretary  la  to 
publiah  propoeed  regulations  by  tha  15th 
day  after  the  statutory  receipt  date  for 
the  amendment  The  Secretary  has  not 
yet  determined  that  Amendment  9, 
which  tiiese  regulations  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  commenta  received 
during  the  comment  period  on  the 
propoeed  rule. 

Ine  Council  prepared  an 
environmental  assessment  for  this 
amendment  which  indicates  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  The 
environmental  assessment  has  been 
published  in  a  booklet  with  Amendment 
9  and  may  be  obtained  from  the  Coundl 
at  tha  address  listed  above. 

The  Under  Secretary  of  Oceana  and 
Atmosphere  hat  determined  that  thia 
propoeed  rule  is  not  a  'Inaaior  rule" 
requiring  a  regulatory  Unpad  analysis 
under  Executive  Order  12291.  This 
determination  waa  baaed  on  analysis  of 
the  regulatory  imped  review  (RIR) 
prepared  for  thia  rule  which 
demonstratea  that  tha  rule  will  not  result 
in  (1)  an  annual  major  Increase  In  costs 
or  prices  for  consumer*.  Individual 
induatries.  or  government  agendea:  (2) 
an  annual  efbd  on  the  economy  of  $100 
million  or  morr.  or  (3)  slytlficant 
adverse  effed  on  competition. 


employment  productivity,  innovation,  or 
on  tha  ability  of  U A.-ba8ed  enterprises 
to  oompete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  This  proposed  rule,  if  adopted, 
will  have  a  aipiificant  economic  imped 
on  a  subatantial  number  of  small 
buaineaa  antitiea  for  purpoaas  of  the 
Regulatory  Flexibility  Act  and  thus 
raquiied  praparatlan  of  an  Initial 
ragulatory  flexibility  analysis  PRFA). 
The  RIR/IRFA  may  be  obtained  frtm  the 
Council  at  the  addreaa  listed  above. 

A  summary  of  the  economic  impacts 
evahiated  in  tha  RIR/IRFA  are  aet  forth 
below  and  all  apply  to  small  business 
entities  because  this  industry  consists 
only  of  small  entities. 

Amendment  Itsue  1— Klamath  River 
Fall  Chinook  Escapement  Coal 

Under  the  Council-adopted 
alternative,  escapement  and  harvest 
rates  will  allow  higher  landings  when 
ocean  abundance  is  low  compared  to 
the  fixed  escapement  goal  Thus,  more 
year-to-year  stability  in  the  fishery  is 
expeded.  Conversely,  escapement  and 
harvest  rates  will  allow  lower  landings 
when  ocean  abundance  is  high,  thus 
limiting  the  potential  for  very  large 
catches  relative  to  the  status  quo. 
However,  given  that  these  rates  may  be 
modified  each  year  during  the  preseason 
regulation  development  process,  the 
harvest  rate  could  be  increased  in  a  year 
of  partioilariy  high  abundance.  Since 
the  actual  capadty  of  the  Klamath  River 
basin  is  not  certain,  the  frequency  that 
such  high  levels  of  ocean  abundance 
will  be  achieved  is  unknown.  The  35.000 
fiah  fnlnimiim  spawning  escapement 
cannot  be  changed  except  by  FMP 
amendment  and  thus  providies  tha 
necessary  margin  of  aafety. 

Amendment  Issue  2— Harvest 
Allocation  of  Non-Indian  Fisheries 
North  of  Cape  Falcon,  Oregon 

Both  alternatives  to  the  status  quo 
show  improvement  in  net  economic 
value  (NEV)  in  most  of  the  relevant 
rangMoMhfe  quotas  in  addition  to 
,l^i^values  over  different  areas  of 
'ranges  of  quotas  considered.  Neither 
alternative  appears  to  be  dearly 
superior  to  the  other,  or  to  the  status 
qua  over  all  areas  of  the  relevant 
ranges.  For  the  Council-adopted 
alternative,  the  estimated  changes  In 
NEV  over  the  likely  range  of  harvest 
levels  (80.000  to  000.000  coho  and  saoOO 
to  300.000  chinook)  are  between 
-$140,000  and  $7104)0a  Negative  values 
are  geiierally  found  at  combined 
allowable  harvest  levels  below  100,000 
coho  and  below  2SO,000  chinook. 
However,  at  these  levels,  the 
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assumptions  of  the  analysis  are  violated 
by  the  proposed  chinook-only 
recreational  season.  The  impact  of  this 
season  would  be  to  increase  the  NEV's 
for  the  Council-adopted  alternative  over 
those  generated  by  the  analysis,  and 
reduce  or  eliminate  the  negative  values. 
The  estimated  changes  in  personal 
income  generated  in  coastal 
communities  over  the  likely  range  of 
harvest  levels  are  between  —$47,000 
and  $1,198,000. 

Amendment  Issue  3 — Inseason  Notice 
Procedures 

The  Council-adopted  alternative  could 
provide  positive  impacts  by  allowing 
more  timely  utilization  of  certain 
management  actions. 

Amendment  Issue  4 — Steelhead 
Management  Intent 

By  reducing  confusion  over  conflicting 
Federal  and  State  regulations  and 
allowing  recreational  fishermen  to 
retain  steelhead,  the  impacts  of  the 
Council-adopted  alternative  are 
positive. 

Amendment  Issue  5 — Radio  Reporting 
Requirements  for  Commercial  Salmon 
Fishermen 

The  economic  effects  of  this 
amendment  measure  will  be 
summarized  in  a  separate  proposed  rule. 

Amendment  Issue  6 — Limitations  on 
Season  Beginning  and  Ending  Dtes 

Although  the  impacts  of  the  Council- 
adopted  alternative  depend  on  what 
actions  are  taken  annually  which  depart 
frt)m  the  current  prohibitions,  the 
impacts  could  be  significantly  positive 
by  allowing  the  Council  to  be  more 
responsive  to  annually  identified  socio- 
economic needs.  In  some  previous  years, 
commercial  fishermen  have  argued  for 
earlier  seasons  to  take  advantage  of 
better  prices. 

This  proposed  rule  is  exempt  from  the 
procedures  of  Executive  Order  12291 
under  section  8(a)(2)  of  that  order. 
Deadlines  imposed  under  the  Magnuson 
Act,  as  amended  by  Pub.  L  99-659, 
require  the  Secretary  to  publish  this 
proposed  rule  by  the  15th  day  after  an 
FMP  amendment  is  received.  The 
proposed  rule  is  being  reported  to  the 
Director,  Office  of  Management  and 
Budget  with  an  explanation  of  why  it  is 
not  possible  to  follow  procedures  of  the 
order. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  the 
States  of  Washington,  Oregon,  and 
California,  and  the  San  Francisco  Bay 


Conservation  and  Development 
Commission.  NMFS  has  submitted  this 
determination  for  review  by  the 
responsible  state  agencies  an  the  San 
Francisco  Bay  Commission  under 
section  307  of  the  Coastal  Zone 
Management  Act 

This  rule  does  not  contain  an 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Ad. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Dated:  January  13. 1989. 

lames  W.  Brennan, 

Assistant  Administrator  For  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CF^  Part  661  is  proposed 
to  be  amended  as  follows: 

PART  661-{AMENDE0] 

1.  The  authority  citation  for  50  CFR 
Part  661  continues  to  read  as  folows: 

,  Autbority:  16  U.S.C  1801  et  seq. 

§661.22    [Amended] 

2.  In  S  661.22(a)  and  in  the  Appendix, 
in  section  U.A.,  in  section  II.B.2. 
paragraph  (b)(iii).  in  section  IIIJV.2. 
paragraph  (b).  and  in  section  III.A.3.,  the 
words  "Salmon  Plan  Development 
Team"  are  revised  to  read  "Salmon 
Technical  Team". 

3.  In  §  661.5.  paragraph  (a)(8)  is 
revised  and  a  new  paragraph  (a)(16)  is 
added  to  read  as  follows: 

§661.5    ProMtiitions. 

(a)  *  *  * 

(8)  Take  and  retain,  possess,  or  land 
any  steelhead  [Salmo  gairdneri)  taken 
in  the  course  of  commercial  fishing 
within  the  fishery  management  area, 
unless  such  take  and  retention  qualifies 
as  treaty  Indian  fishing  as  that  term  is 
defined  in  this  Subpart  A  of  this  part. 

(16)  Fish  without  having  first  listened 
to  the  telephone  hotline  or  the  U.S. 
Coast  Guard  broadcast  to  ascertain 
whether  or  not  there  has  been  an 
inseason  action  taken  under  §  661.21 
afi'ecting  the  fishery  in  which  the  fishing 
is  to  occur. 
***** 

4.  In  §  661.20.  in  paragraph  (a),  in  the 
introductory  text,  in  the  second 
sentence,  the  words  "and  selective 
fisheries"  are  revised  to  read  "selective 
fisheries,  and  inseason  notice 


procedures";  and  new  paragraph  (a)(5) 
is  added  to  read  as  follows: 

§661.20    Annual acHon*. 

(a)  •  *  * 

(5)  Inseason  notice  procedures. 
Telephone  hotlines  and  U.S.  Coast 
Guard  broadcasts. 


§661.21    (Amended] 


5.  In  §  661.21,  in  paragraph  (a)(1),  the 
words  "by  publishing  a  notice  in  the 
Federal  Register"  are  revised  to  read 
"by  notice  issued";  in  paragraph  (a)(2), 
the  words  "by  publication  of  a  notice  in 
the  Federal  Register"  are  revised  to  read 
"by  notice  issued";  and  in  paragraph 
(a)(3),  the  words  "by  publication  of  a 
notice  in  the  Federal  Register"  are 
revised  to  read  "by  notice  issued". 

6.  In  §  661.23,  paragraph  (d)  is 
removed,  paragraphs  (e)  and  (f)  are 
redesignated  (d)  and  (e),  and  paragraphs 
(a)  through  (c)  are  revised  to  read  as 
follows: 

§661^    Notice procwiuras. 

(a)  Notification.  (1)  Annual  and 
certain  other  actions  taken  under 

SS  661.20  and  661.22  will  be  by  notice 
filed  with  die  Federal  Register. 

(2)  Inseason  actions  taken  under 
§  661.21  will  be  by  notice  available  from 
telephone  hotiines  and  U.S.  Coast  Guard 
broadcasts  as  specified  annually  under 
I  661.20(a).  Inseason  actions  %viU  also  be 
filed  writh  the  Federal  Register  as  soon 
as  practicable  following  the  action. 

(b)  If  time  allows,  the  Secretary  will 
invite  public  comment  prior  to  the 
effective  date  of  any  notice  filed  with 
the  Federal  Register.  If  the  Secretary 
determines,  for  good  cause,  that  a  notice 
must  be  filed  without  affording  a  prior 
opportimity  for  public  comment,  pubUc 
comments  on  the  notice  will  be  received 
by  the  Secretary  for  a  period  of  15  days 
after  the  filing  of  the  notice  with  the 
Federal  Register. 

(c)  Effective  dates.  (1)  Notice  of 
annual  and  certain  other  actions  taken 
under  §§  661.20  and  661.22  will  be  filed 
with  the  Federal  Register  and  will  be 
effective  upon  filing,  unless  a  later  time 
is  specified  in  the  notice. 

(2)  Notice  of  inseason  actions  taken 
under  §  661.21  will  be  effective  from  the 
time  specified  in  the  actual  notice  of  the 
action,  or  at  the  time  the  notice  which  is 
filed  with  the  Federal  Register  is 
effective,  whichever  comes  first. 

(3)  Any  notice  issued  under  this 
section  will  remain  in  effect  until  the 
expiration  date  stated  in  the  notice  or 
until  rescinded,  modified,  or  superseded. 
However,  no  notice  of  an  inseason 
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action  haa  any  affact  beyond  tha  and  of 
Iha  caUndar  yaar  in  which  it  ia  laaoad. 


7.  In  tha  Appandix.  in  aaction  II3.1..  In 
paragraph  (c).  in  tha  aacond  •entanca. 
tha  words  "desired  level  of  escapemenl 
for  a  four-yaar  ocean  management 
pariod"  are  raviaad  to  read  "established 
escapement  goal". 

a  la  tha  Appendix,  in  section  UA.U  in 
paragraph  (d).  the  sixth  sentence  which 
reada  "The  manimum  aaason  length  off 
the  Okagoo  coast  will  be  May  1  through 
October  SI."  ia  removed,  and  the  words 
"  divtag  the  period  September  16 
through  October  SI"  in  dM  last  sentence 
are  removed. 

9.  in  the  Appendix,  in  section  11  ai. 
paragrapha  (aMi)  through  (iv)  ara  revised 
(o  read  as  follows; 


II.  Annual  Changet  to  Mansgein«nt 
Sfwciflcatrans 

B.  Prvceduna  for  Bttabtithing  and 
Adfuating  Annual  Management  MtOBurm. 
•         *         «         •         • 

2.  AUocatloo  of  ocean  hanmt  levels. 

(el*  •  • 

(i|  AUocatioB  KiMduk.  (A)  Initial 
allocation  of  coho  and  chinook  aalmon  north 
of  Cape  Falcon.  Oregon,  will  b«  bawd  on  the 
following  achedule: 


(VMuaandi  o«  Wi) 


Ooiw 
0-300. 

CMHOOk 
0-100.. 


>iae 


Con^      Mm^^ 
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■ar  For  i  Miaili.  lor  a  loM 
ol   IMjOOO  cNnook.  *w 

I  wmM  Im  aqual  to  90  parcem 
o<  100.000  ctanook  olus  40  omom*  ct  90.000  ohi- 
nook  or  90.000  >  IDjSoO-  70.000  dWK 


(B)  Tha  initial  allocation  may  be  fnodified 
anniielly  in  accordant^  with  paragraph  (lii)  of 
this  taction. 

(ii)  Total  allowable  oc^an  harvnl  will  be 
maumizad  to  Iha  axlenl  poaaible  conaiatent 
with  treaty  obligation*.  State  fiahery  needs, 
and  opetvning  requirement*.  Every  effort  will 
b«  made  to  e*tabli*h  *ea*on*  and  gear 
requirement*  which  provide  troll  and 
recrealional  fUet*  a  reasonable  opportunity 
to  calch  tha  available  harvest.  These  may 
include  alngle-cpeciea  directed  fisheries  with 
landing  restrictions  for  other  specie*. 

(iii)  Fishery  allocation  priorilie*.  Deviations 
from  the  allocation  schedule  must  be 
structured  to  achieve,  to  the  extent 
practicable.  Iha  following  fishery  alloclion 


prtorities  whan  utibHrfilii 

Vfinel 

allooettoas. 

anreet 

recreetiooal  Bahafy.  preride  oobo  for  a  late 
June  Ihroegh  eerfar  gspleaibsr  aU-epedes 
seesoo:  provide  oifaKtok  to  allow  access  U> 
coho  and.  If  possible,  e  oUnlmel  chinook^mly 
fishery  prior  la  Iha  alt-epactaa  linwi:  and 
adiusi  daye  p«  week  eiid/or  instttele  eree 
reetrictleM  lo  risMMas  imoa  daretioo.  For 
the  iiiiaaiiirlsl  Bahery.  provide  chinook  for  a 
May  and  earty  fane  chinook  Mason  and 
provtda  ooho  far  hooUai  aortaUty  and/or 
aoceee  to  s  pink  Rsheiy.  end  ensure  thai  petl 
of  the  chinaok  oeaeoa  wtn  occur  efler  IwM  1. 

(B|  At  total  aUowable  henreet  levels  above 
SOOiOOO  ooho  and  above  lOOOOO  chinook:  For 
the  recreetlanel  fishery,  relax  any  restriction* 
In  the  all-epectoe  Bshsry  and/or  extend  the 
all-Bpedes  seeeoa  beyond  Labor  Day  as  coho 
quote  allows:  provide  chinook  for  a  Memorial 
Day  through  lets  |une  chinook-only  flahary. 
aiM)  adtusi  days  par  week  lo  ensure 
continuity  with  the  all  spedee  season.  For  the 
commercial  fishery,  provide  coho  for  an  all- 
species  seeson  in  late  summer  and/or  access 
to  a  pink  fWiery:  and  leave  edequate  chinook 
from  the  May  through  |une  seeson  to  allow 
access  to  coiio. 

(iv)  Allocation  flexibility.  To  provide 
flexibility  to  meet  the  dynamic  nature  of  the 
fisheries  and  to  be  consistent  with  the  fishery 
allocation  priorities  m  paregraphs  2(a)(tii)  (A) 
aitd  (B).  deviatlaos  from  the  allocation 
schedule  will  be  allowed  as  follows: 

(A)  Preseeson  species  trades  (chinook  and 
colw)  auy  be  aMde  beeed  upon  the 
recoounendatiaa  of  the  commercial  and 
recreetiooal  Salmon  Advisory  Subpanel 
representetives  for  the  area  north  of  Cape 
Falcoo.  Tlie  socio  economic  impact*  of  any 
•uch  reoaaunendation  will  be  compared  lo 
those  of  the  sisndard  allocation  schedule. 
This  analysis  will  be  made  available  to  the 
public  during  tlte  praeaatoo  process  for 
estsbliahing  annual  management  measures. 

(B)  Inseason  transfers,  including  species 
trsdes  of  chinook  and  coho.  may  be  permitted 
in  either  direction  between  commercial  and 
rtcrealional  fishery  quota*  lo  allow  for 
uncatdtable  fish  in  one  fishery  to  be 
realloceled  lo  dM  other.  Flab  will  be  deemod 
uncatchable  by  a  respective  commercial  or 
racreattooal  fishery  only  after  conaidering  all 
possible  annual  management  actions  lo  allow 
for  their  harvest  which  meet  fishery 
allocation  prtoritie*  including  *ingle  *pecie* 
fisherie*.  Implementation  of  in*ea*on 
trarufera  will  require  coneultation  with  the 
pertinent  commercial  and  recreational 
Salmon  Adviaory  Subpanel  repreaenlatives 
from  the  arse  involved  and  the  Salmon 
Technicel  Team,  and  a  clear  establishment  of 
available  fish  and  impecta  from  the  transfer. 

(C)  Preseeson  trades  win  use  an  exchange 
ratio  of  four  ooho  to  one  chinook  as  a 
guideline.  Inseeson  trades  or  transfers  may 
vary  from  the  guideline  ratio  to  meet  tiie 
fishery  allocation  priorities  in  paregraphs 
2(aMiU)  (A)  and  (B)  of  this  section. 

(D)  The  percentages  presented  in  the 
allocation  schedule  are  averages  for  the 
entire  area  between  Cape  Falcon  and  the 
U.8.-Cenada  border.  The  geographic 
distribution  of  the  allocalion  percentages 
may  be  varied  by  major  subareas.  I.e..  north 


of  Leedbelter  IHtlnt  and  south  of  lisadbetter 
IH><nt.  if  there  is  need  to  do  so  to  protect  the 
week  eloeks.  DevteHoRs  from  the  ovarall 
peroenteges  in  eeoh  maior  subarea  will 
geaerally  not  exceed  90  percent  of  the 
allocatloa  of  each  tpscist  which  would  have 
been  eetobhshed  in  die  ebeenoe  of  the 
transfer. 

la  In  the  Appandix.  in  aaction  IL&7.. 
in  paragraph  (a),  the  second  sentence  is 
removed:  paragrapha  (c)(i)  through  (iii) 
ara  removed;  paragraphs  (cMiv)  and  (v) 
ara  redeaignated  as  (c)(i)  and  (ii). 
reapectiveiy;  paragraphs  (dMi)  and  (ii) 
are  removed;  and  paragraph  (d) 
introductory  text  and  paragraph  (d)(iii) 
ara  redeaignated  aa  paragraph  (d). 

11.  In  the  Appendix,  in  section  DA, 
new  paragraph  11  is  added  to  read  aa 
follows: 

•  •        •        •        • 
IL*  •  • 

B.*  •  • 

11.  Inseeson  notice  procedures. 
Telephone  hoHlnes  and  U.S.  Coast  Guard 

broadcasts  will  provide  actual  notice  of 
inseason  actions  for  commerciel. 
recreational,  and  treaty  Indian  fishing. 
Fishermen  must  monitor  either  or  both 
information  sources.  Inseason  actions  will 
also  be  published  in  die  Federal  Regialw  as 
soon  as  practicable. 

•  •         •         •        • 

12.  In  the  appendix,  in  section  in.A.l.. 
the  words  "by  publishing  a  notice  in  the 
Federal  RegiMar"  are  revised  to  read 
"by  notice  issued". 

13.  In  the  Appendix,  in  section  1113.2., 
paragraph  (c)  is  revised  to  read  as 
follows: 


Notices 


a*  •  • 

9    •    •    • 

(c)  Notice  of  inseason  actions  will  be 
available  through  telephone  hotlines  and  U.S. 
Coast  Guard  broadcast*.  In  addition,  notice 
of  inseason  actions  will  he  filed  with  the 
Fedaral  BagitlBr  as  soon  as  practicable 
following  the  action. 


14.  In  the  Appendix,  in  section  IV A., 
in  the  table  "Summary  of  Speciric 
Management  Goals  for  Stocks  in  the 
Salmon  Management  Unit."  in  the  third 
column,  the  heading  "Rebuilding 
schedule"  and  the  accompanying  text  in 
the  column  is  removed;  in  the  row  for 
Klamath  Pall  Chinook,  in  the  second 
column,  the  words  "97,500  natural: 
17,500  hatchery"  are  revised  to  read  "35 
percent  of  the  potential  adults  from  each 
brood  of  natural  spawnera,  but  no  fewer 
than  35,0(X)  naturally  spawning  adults  in 
any  year  (footnote  3)":  and  footnote  3  is 
revised  to  read  'The  minimum 
escapement  floor  of  35.000  naturally 
spawning  adults  may  be  modified  only 
by  amendment  to  the  FMP." 

|FR  Doc.  80-1281  Filed  1-17-89: 11:22  am| 
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TWa  section  of  the  FEDERAL  (AGISTER 
oontaine  documents  ottwr  than  nilos  or 
propoeed  nilea  ttiat  are  apptf  able  to  Itie 
pubic   NoMoes  of  hearings  and 
InvaaligatKina,  oommitlae  meetings,  agency 
decisions  and  ruings,  dologationa  of 
aumomy,  nsng  oi  peiwiuiis  ana 
appKcaMons  and  agency  statements  of 
orgsnialion  and  functions  are  examples 
of  documents  appaanng  in  this  section. 


DEPARTIIENT  OF  AGRICULTURE 
uiimv  or  ma  cMcraiary 
Privacy  Act  of  1974;  Syatam  of 


:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  revision  of  Privacy 
Act  systems  of  records. 


n  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture  (USDA)  is  revising  four  of  its 
Privacy  Act  (PA)  Systems  of  Records:  is 
deleting  four  of  its  Systems  of  Records; 
and  is  proposing  a  new  System  of 
Records  to  the  Systems  of  Records 
maintained  by  the  Agricultural  Research 
Service  (ARS). 

BFFCCnvE  OATK  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  March  20. 1989. 
unless  modified  by  a  subsequent  notice 
to  incorporate  public  comments. 
Comments  must  be  received  by  the 
contact  person  listed  below  on  or  before 
February  21. 1969. 

ADOMim.  Interested  persons  may 
submit  «vritten  comments  to  Stasia  A.M. 
Hutchison,  PA  Coordinator,  ARS. 
USDA.  Room  331.  Building  005.  BARC- 
West  Beltsville.  Maryland  20705; 
telephone  (301)  344-3928.  (FTS)  344- 
392a 


iTMN  contact: 
Stasia  AM.  Hutchison.  PA  coordinator, 
ARS,  USDA,  Room  331,  Building  005, 
BARC-West,  Beltsville,  Maryland  20705; 
telephone  (301)  344-3928.  (FTS)  344- 
392& 


rARV  IFOWKUTION.  Punuant 
to  the  PA,  5  U.S.C  552a,  USDA  hereby 
takes  the  following  action:  L  Four 
Systems  of  Records  maintained  by  ARS 
are  being  revised  for  the  following 
reasons: 

1.  USOA/ARS-1.  "Solicitation  of  Bids 
or  Proposals  for  Procurement 
Contracts."  The  purposes  of  this 
revision  to  the  system  of  records  are  to 


(1)  change  the  designation  from  USDA/ 
SEA-4  to  \JSDA/ASS-V.  (2)  reflect 
organizattonal  changes;  (3)  make 
clarifying  stylistic  changes;  (4)  identify 
changes  in  record  system  location  and 
system  manager:  and  (5)  add  three 
routine  uses  of  the  records. 

2.  USDA/ARS-2,  "Research  Medical 
Records  System  on  Patients  and  Human 
Volimteers  Participating  in  Research  at 
the  ARS  Human  Nutrition  Research 
Centera  in  Grand  Forks.  Beltsville.  and 
San  Francisco."  The  purposes  of  this 
revision  to  the  system  of  records  are  to 
(1)  change  the  designation  from  USDA/ 
SEA-6  to  USDA/ARS-2;  (2)  reflect 
organizational  changes:  (3)  make 
clarifying  stylistic  changes:  (4)  identify 
changes  in  system  name;  (5)  identify 
changes  in  the  record  system  location 
and  system  manager  (6)  indicate  the 
authorities  for  maintaining  the  system; 
(7)  indicate  that  the  records  are  stored 
on  diskettes  and  microfilm:  and  (8) 
indicate  that  clinical  records  are 
maintained  for  7  yean. 

3.  USDA/ARS-3.  "Dosimetry  Report 
on  Individuals  in  USDA  Required  by 
Radiological  Safefy  Committee  to  Wear 
Radiation  Exposure  Measuring  Badges 
when  Appropriate."  The  purposes  of  this 
revision  to  the  system  of  records  are  to 
(1)  change  the  designation  from  USDA/ 
SEA-7  to  USDA/ARS-3;  (2)  reflect 
organizational  changes;  (3)  make 
clarifying  sfylistic  changes:  (4)  identify 
changes  in  the  system  location  and 
system  manager  (5)  indicate  the  index 
to  the  system  will  be  maintained  on  the 
computer  (6)  indicate  that  the  records 
will  be  retrieved  by  the  individual's 
social  security  number,  name,  or  agency; 
and  (7)  indicate  the  computer  reconds 
will  be  safeguarded  against 
unauthorized  access. 

4.  USDA/ARS-4.  "Education  and 
Radiation  Training  and  Experience 
Reports  on  Persons  in  USDA  Using 
Radioactive  Materiala  and/or 
Equipment  which  Emit  Ionizing 
Radiation."  The  purposes  of  this 
revision  to  the  system  of  records  are  to 
(1)  change  the  designation  from  USDA/ 
SEA-8  to  USDA/ARS-4;  (2)  reflect 
organizational  changes;  (3)  make 
clarifying  stylistic  changes;  (4)  identify 
changes  in  the  system  location  and 
system  manager  (5)  indicate  the  records 
will  be  stored  on  computer  disks, 
computer  printouts,  microfilm,  and 
microfiche:  (6)  indicate  the  records  will 
be  retrieved  by  individuars  assigned 


code  number,  city,  and  State;  (7) 
indicate  the  records  are  retained  in 
accordance  with  the  US.  Nuclear 
Regulatory  Commission's  recordkeeping 
requirements;  and  (8)  indicate  dosimetry 
infonnation  is  provided  by  a  contractor. 
n.  Four  Systems  of  Records  are  being 
deleted  as  follows: 

1.  USOA/^A-1.  "Biographical 
Material  and  Nominating  Statements  on 
SEA  Employees  Proposed  for^4ajor 
Awards."  llus  system  is  being  deleted 
because  the  records  are  no  longer 
retrievable  by  a  personal  identifier. 

2.  USDA/SEA-2.  "Biographical 
Material  on  Persons  Related  to  Science 
or  Agriculture."  This  system  is  being 
deleted  because  the  records  are  no 
longer  maintained  by  USDA. 

3.  USDA/SEA-3.  "Manpower  File." 
This  system  is  being  deleted  because  the 
records  are  no  longer  maintained  by 
USDA. 

4.  USDA/^A-5.  -Training  Fde."  This 
system  is  being  deleted  because  the 
records  are  no  longer  maintained  by 
USDA. 

in.  A  new  system  of  records  is  being 
proposed  as  follows: 

A  new  system  of  records,  USDA/ 
ARS-5.  "ARS  Health  and  Fitiiess 
Center'^  is  being  proposed.  The  purpose 
of  this  system  of  records  is  to  enable  the 
staff  of  the  ARS  Health  and  Fitness 
Center  to  monitor  the  health  and 
physical  fitness  of  the  members. 

A  "Report  on  New  System"  for  each 
System  of  Records,  required  by  S  U.S.C 
552a(r),  as  implemented  by  the  OMB 
Circular  A-lsio.  was  sent  to  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget  on 
January  9, 1989. 

Signed  at  Washington.  DC  on  January  9l 
1989. 

Peter  CMyeis. 
Acting  Secretary. 

PRIVACY  ACT  SYSTEM  USDA/ARS-1 
REPORT 

The  purposes  of  this  system  of  records 
revision  are  to  change  the  designation 
from  USDA/SEA-4  to  USDA/ARS-1; 
reflect  organizational  changes;  make 
clarifying  stylistic  changes;  and  identify 
changes  in  the  system  location,  routine 
uses,  and  system  manager. 

The  authority  for  maintaining  this 
system  of  records  is  5  U.S.C  301. 
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Um  of  this  syttam.  ••  Mtabliihed. 
■hould  not  rasult  in  infrtngement  of  any 
individual's  right  to  privacy. 

Access  to  these  records  will  be 
limited  to  USOA  employeas  who 
maintain  the  records  and  have  a  need 
for  the  records  in  tha  performance  of 
their  duttoa. 

Use  of  this  system  will  have  no  effect 
upon  privacy  ud  odiar  personal  or 
property  rights  ot  individuals  or  on  the 
preservstian  of  tha  constitutional 
principles  of  federalism  and  separation 
of  powers. 

The  records  are  stored  in  Government 
ofRoe  buildings,  locked  offices,  or  locked 
file  cabinets  and  maintained  in  file 
folders. 

The  revised  system  of  records  is  not 
sxempt  from  any  provisions  of  the 
Privacy  Act 

U80A/AR8-1 


SoliciUtion  of  Bids  or  Proposals  for 
Procurement  Contracts.  USOA/ARS. 


Records  sre  msintained  at  the 
following  locations: 
Office  of  the  Director.  USDA-ARS- 

Contractlng  and  Assistance  Division. 

NAL  Build^  4di  Floor.  10301 

Baltimore  Boulevard.  Beltsville. 

K4aryland  20706. 
Office  of  the  Director,  USDA-ARS- 

Fadlities  Construction  Management 

Division,  Fadsral  Building.  Room  S22. 

eS06  Belcreet  Road.  Hyattsville. 

Maryland  20782. 

Area  Administrative  Officer.  USDA- 

ARS-Beltsville  Area.  Building  OOS. 

BARC-Weet  Room  208.  Beltaville. 

Maryland  20706. 
Area  Administrative  Officer.  USOA- 

ARS-Md  Soudi  Area.  P.O.  Box  225. 

Stoneville  Road.  Stonevilla. 

Mississippi  38778. 

Area  Administrative  Officer,  USDA- 
ARS-Midwest  Area.  1815  North 
University  Street.  Peoria.  Illinois 

6ieo«. 

Ares  Administrative  Officer.  USDA- 
ARS-North  Atlantic  Area.  000  Bast 
Mermaid  Lane.  Philadelphia. 
Pennsylvania  lOllA. 

Area  Administrativs  Officer.  U8DA- 
ARS-Northem  Plains  Area.  2025 
Redwing  Roed.  Suite  3Sa  For  Collins. 
Cokirado  80628. 

Area  Administrative  Officer.  U8DA- 
ARS-Padflc  Weel  Aree.  800  Buchanan 
Street  Albany,  California  047ia 

Area  Administrative  Officer.  USOA- 
ARS-Soudi  AUantlc  Araa.  P.O.  Box 
Sfl77.  College  Station  Road.  Adiens 
Georgia  30813. 


Area  Administrative  Officer.  USDA- 
ARS-Southem  Plains  Area.  1812 
Welsh  Stoeet  Suite  13a  CoUega 
Station.  Taxes  7784a 


of  the  individual  to  whom  the  record 
pertains. 


Individuals  who  submit  bids  or 
proposals  to  iunish  supplies  or  perform 
servioea  undv  contract  with  AR& 

The  system  consists  of  files  of  all  bids 
or  offers  rsoeived  and  awards  made  in 
regard  to  solicitations  issued  by  ARS. 
including  copies  of  actual  bids  or  offers 
and  modiflcstions  therata  end  reports 
or  statements  by  bidders  or  offerors 

Iibout  their  financial  and  professional  or 
echnical  capabilities  with  respect  to 
furnishing  Qm  supplies  or  rendering  the 
services  deecribed  in  the  solicitation. 

oaiw 


Records  are  maintained  in  file  folders 


5  U.&C  301. 


This  information  is  used  by  the 
contract  specialiats  in  the  day-to-day 
sdministraUoo  of  the  contracts;  in 
deciding  courses  of  action  in  the  event 
of  contractor  default  and  in  handling 
congressional  inquiries  and  protests 
made  by  other  coaspeting  bidders  or 
offerofv. 


Records  in  this  system  msy  be 
disclosed:  (1)  To  the  Department  of 
Justice  when  relevent  and  useful  for  the 
defense  of  suits  against  the  United 
States  or  its  officers  or  for  the  institution 
of  suits  for  the  recovery  of  claims  by  the 
USOA:  (2)  to  en  sppropriate  agency, 
whether  Federal  State,  or  locid.  charged 
with  the  responsibility  of  Investigating 
or  prosecuting  s  violation  of  law  or  rule, 
regulation,  or  order  issued  pursuant 
thereta  when  information  available 
Indicates  s  violation  or  potential 
violation  of  law,  whether  dvlL  criminal, 
or  regulatory  in  natura.  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation, 
or  order  issued  pursuant  to  such  statute*. 
(3)  in  response  to  s  request  for  discovery 
or  appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  s  pending 
judicial  or  criminal  proceeding  or  in 
response  to  e  subpowna  issued  in  a 
proceeding  befera  a  court  or 
adfudicative  body,  to  the  extent  diet  the 
records  requested  are  relevant  to  the 
proceedings:  and  (4)  to  a  congressional 
office  in  response  to  an  inquiry  from  a 
congressional  office  made  at  the  request 


Records  are  indexed  by  solicitation 
ntunber.  contract  muaber,  and  name  of 
contractor. 


Records  are  kept  in  locked  file 
cebinets  and  offices  when  not  in  the 
custody  of  procurement  officera  or  their 
suborchnates. 


Records  era  meinteined  until  8  yean 
after  contract  termination  or  final 
contract  payment  is  made. 

Office  of  the  Director.  Contracting  and 
Assistance  Division.  USOA-ARS.  NAL 
Building.  4th  Floor.  10301  Baltimore 
Boulevard.  Beltsville.  Maryland  20705: 
Office  of  tiie  Director,  Facilities 
Construction  Management  Division. 
USOA-ARS.  Federal  Building,  Room 
522. 8505  Belcrest  Road.  Hyattsville, 
Maryland  20782;  or  the  Area 
Administrative  Officers  at  the  addresses 
given  herein. 

Notfflcatkm  procedures:  Any 
individual  may  request  information 
regarding  this  system  of  records  or 
information  as  to  whether  the  system 
contains  records  pertaining  to  him  from 
the  System  Manager. 

individual  may  gain  access  to  a  record 
in  the  system  that  pertains  to  him  by 
submitting  a  written  request  to  the 
System  Manager. 

Coolasdng  record  procedures:  Any 
individual  may  contest  a  record  in  the 
system  that  pertains  to  him  by 
submitting  pertinent  written  information 
to  the  System  Manager. 

Reoord  aouroe  cetegories:  Information 
in  this  system  comes  from  the  business 
firm  or  individual  concerned  or  the 
Small  Business  Administration  in  the 
case  of  small  business  set-aside 
procurements,  and  previous  ARS 
records  of  procurement  contracts  in 
which  the  business  firm  or  individual 
was  the  principal  party  to  the  contract 

PRIVACY  ACT  SYSTEM  USOA/AR8-S 
REPORT 

The  purposes  of  this  system  of  records 
revision  are  to  change  the  designation 
bom  USOA/SEA-8  to  U80A/ARS-2; 
reflect  orgsnizational  changes;  make 


clarifying  stylistic  changes:  and  identify 
changes  in  the  system  name,  system 
location,  authority  for  maintenace  a#lhe 
system,  storage,  retention  and  disposal, 
and  system  managers. 

The  authorities  for  maintaining  this 
system  of  records  are  7  U.S.C.  2201, 7 
U.S.C  427,  and  7  U.S.C.  3101  et  seq. 

Use  of  diis  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy. 

Access  to  these  records  will  be 
limited  to  USOA  employees  who 
maintain  the  records  and  have  a  need 
for  the  records  in  the  performance  of 
their  duties. 

Use  of  this  system  will  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  constitutional 
principles  of  federalism  and  separation 
of  powers. 

The  records  are  stored  in  Government 
office  buildings,  locked  offices,  or  locked 
file  cabinets  and  are  maintained  in  file 
folden  or  on  magnetic  tapes,  diskettes, 
ormirofilm. 

The  revised  system  of  records  will  not 
be  exempt  frtm  any  provisions  of  the 
Privacy  Act 

USDA/ARS-S 


System  name:  Research  Medical 
Records  System  on  Patients  and  Human 
Volunteera  Participating  in  Research  at 
the  ARS  Human  Nutrition  Research 
Centers  in  Grand  Forks.  Beltsville.  and 
San  Francisco.  USOA/ ARS. 

System  locatton:  USOA,  ARS.  Grand 
Foiia  Human  Nutrition  Research  Center. 
Northern  Plains  Area.  2420  Second 
Avenue  North,  Grand  Forks.  North 
Dakota  58201:  USOA.  ARS.  Beltsville 
Human  Nutrition  Research  Center. 
Building  308.  Room  223.  Beltsville 
Agricultural  Research  Center,  Beltsville, 
Maryland  20705;  and  USDA.  ARS, 
Western  Human  Nutrition  Research 
Center.  P.O.  Box  29997,  (Building  1110). 
Presidio  of  San  Francisco,  California 
94129. 

Categories  of  imfivlduals  covered  by 
die  system:  Individuals  participating  in 
human  researech  carried  out  by  the 
»XaB»  of  the  Laboratories  of  the  Human 
Nutrition  Research  Centers. 

Cetegories  of  reoords  In  the  system: 
Medical  and  nutritional  histories, 
medical  and  nutritional  examinations, 
diagnostic  and  treatment  data,  social 
and  economic  data,  clinical  laboratory 
data,  statistical  summaries,  and 
correspondence. 

Authorities  for  maintenance  of  the 
system:  7  U.S.C  2201. 7  U.S.C.  427,  and  7 
U.S.C  3101  et  seq. 

Purposes:  To  analyze  research 
findings  and  to  prepare  a  report  of  the 
findings  (the  identification  of  individuals 


who  participate  in  the  research  is  not 
revealed  in  die  report  of  research 
findings). 

Routine  uses  of  vecotds  maintained  in 
the  system,  indudiag  categosies  of  users 
and  die  puposes  of  such  uses:  Records  in 
this  system  may  be  disclosed:  (1)  To  the 
Department  of  Justice  when  relevant 
and  useful  for  the  defense  of  suits 
against  the  United  States  or  its  officers 
or  for  the  institution  of  suits  for  the 
recovery  of  claims  by  the  USDA;  (2)  to 
an  approprtate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investiga'ting  or 
prosecuting  a  violation  of  law  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  when  information  available 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil.  criminaL 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation, 
or  order  issued  pursuant  to  such  statute: 
(3)  in  response  to  a  request  for  discovery 
or  appearance,  of  a  witness,  to  the 
extent  that  what  is  disclosed  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  criminal  proceeding 
or  in  response  to  a  subpoena  issued  in  a 
proceeding  before  a  court  or 
adjudicative  body,  to  the  extent  that  the 
records  requested  are  relevant  to  the 
proceedings;  and  (4)  to  a  congressional 
office  in  response  to  an  inquiry  frt>m  a 
congressional  office  made  at  the  request 
of  the  individual  to  whom  the  record 
pertains. 

Ptdides  and  practices  for  storing, 
retrieving,  acccessing,  retaining,  and 
dinosing  of  records  in  the  system: 

merage:  Records  are  kept  in  file 
folders  or  maintained  on  magnetic  tapes, 
disketies,  or  microfilm. 

Retrievability:  Records  are  indexed  by 
the  name  of  the  volunteer  and  a  number 
assigned  to  the  volunteer. 

Safeguards:  Records  are  kept  in 
locked  file  cabinets  and  offices. 

Retention  end  iB^iosal'  Clinical 
records  are  maintained  for  a  period  of  7 
years.  Scientific  records  are  discarded 
at  the  discretion  of  die  principal 
investigator  or  research  leader. 

System  managerfs)  and  address: 
USDA,  ARS,  Grand  Forks  Human 
Nutrition  Research  Center.  Northern 
Plains  Area,  2420  Second  Avenue, 
North,  Grand  Forks.  North  Dakota  58201: 
USDA.  ARS,  Beltsville  Human  Nutrition 
Researdi  Center,  BuUding  308,  Room 
223.  Beltsville  Agricultural  Research 
Center.  Beltsville,  Maryland  20705:  and 
USDA.  ARS,  Western  Human  Nutiition 
Research  Center,  P.O.  Box  29997. 
(Building  1110).  Presidio  of  San 
Francisco,  California  94129. 

Notification  procedures:  Any 
individual  may  request  information 


regarding  this  system  of  records  or 
information  as  to  whether  the  sytem 
contains  leeords  pertaining  to  him  from 
the  System  Manager. 

Record  access  procedures:  Any 
individual  may  gain  access  to  a  record 
in  the  system  that  pertains  to  him  by 
submitting  a  written  request  to  the 
System  Manager. 

Contesting  raoord  prooedureK  Any 
individual  may  contest  a  record  in  Ae 
system  that  pertains  to  him  by 
submitting  pertinent  written  information 
to  the  System  Manager. 

Record  source  categotiec  Information 
in  this  system  comes  primarily  from  the 
volunteer,  health  care  personnel  other 
hospitals  and  physicians,  employers, 
and  social  agencies. 

PRIVACY  ACT  SYSTEM  USDA/ARS-S 
REPORT 

The  purposes  of  this  system  of  records 
revision  are  to  change  die  designation 
frt)m  USDA/SEA-7  to  USDA/ARS-a: 
reflect  organizational  changes:  make 
clarifying  stylistic  changes:  and  identify 
changes  in  the  system  location,  storage, 
retrievability.  safeguards,  and  system 
manager. 

The  authorities  for  nmintainit^g  this 
system  of  records  are  42  US.C  2111  and 
42  U.S.C  2201(b). 

Use  of  this  system,  as  estabUshed, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy. 

Access  to  these  records  will  be 
limited  to  USDA  employees  who 
maintain  the  records  and  have  a  need 
for  the  records  in  the  performance  of 
their  duties. 

Use  of  this  ayalem  will  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  constitutional 
principles  of  federalism  and  separation 
of  powers. 

'The  records  are  stored  in  Government 
office  buildings,  locked  offices,  or  locked 
file  cabinets  and  are  maintained  in  file 
folders  or  on  microfilm. 

The  revised  system  of  records  wiU  not 
be  exempt  fitnn  any  provisions  of  die 
Privacy  Act. 

USDA/ARS-3 

SYSTEM  mask: 

Dosimetry  Report  on  Individuals  in 
USDA  Required  by  Radiological  Safety 
Committee  to  Wear  Radiation  Exposure 
Measuring  Badges  when  Appropriate. 
USDA/ ARS. 

svsnsi  locatiom: 

Radiological  Safety  Stafi.  ARS,  USOA. 
6505  Belcrest  Road.  Room  463.  Federal 
Building.  Hyattsville.  Maryland  20782. 


J 


^ 
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All  Individuals  who  um  radioactive 
material  and/or  radiation  equipment 
which  emit  i^xob%  beta  particle*, 
neutrona.  gamma  ray*,  or  X-raya. 

The  system  indicates  individual's 
name,  date  of  birth,  and  sodal  security 
number  issue  datr.  monthly  beta, 
gemma,  neutron,  and  X-ray  dosages; 
classiflcation  of  dosages  ss  deep  or 
shallow,  and  cumulative  totals  for  the 
calendar  quarter,  calendar  year,  and 
lifetime. 


42  U.S.C  2111  and  4ail).S.C  22(n(b). 

The  system  permits  the  maintenance 
of  a  monthly  and  cumulative  record  of 
each  badge  wearer's  radiation  exposure. 


Records  in  this  system  may  be 
disclosed:  (1)  To  the  Nuclear  Regulatory 
Commission  for  review,  compliance,  and 
investigation  purposes:  (2)  to  a  doctor, 
hospital,  or  other  competent  medical 
authority  In  event  of  a  medical 
emergency  involving  radiation  exposure; 
(3)  to  the  Department  of  Labor,  Veterans 
Administration,  Social  Sectuity 
Administration.  U.S.  Civil  Service 
Commission,  Department  of  Defense, 
Federal  agencies  which  may  have 
special  civilian  employee  retirement 
programs,  national.  State,  county, 
municipal,  or  other  publicly  recognized 
chartiable  or  social  security 
administration  agency  to  adfudicate  a 
claim  for  benefits  under  the  Bureau  of 
Retirement.  Insurance,  and 
Occupational  Health  or  the  recipient's 
benefit  program(s).  or  to  conduct  an 
analytical  study  of  benefits  being  paid 
under  such  programs:  (4)  to  health 
insurance  carriera  or  plans  participating 
in  Federal  Employees'  Health  Benefits 
Program  in  support  of  a  claim  for  health 
insurance  benefits  involving  radiation 
exposure:  (5)  to  Federal  Employees' 
Croup  Life  Insurance  Program  in  support 
of  a  claim  for  life  insurance  benefits 
involving  radiation  exposure:  (6)  to  an 
organization  to  which  the  individual  is 
transferred,  upon  written  request  of  thai 
organization:  (7)  to  the  Department  of    ' 
lustioe  when  relevant  and  useful  for  the 
defense  of  suits  against  the  United 
Slates  or  its  oflicera  or  for  the  institution 
of  suits  for  the  recovery  of  claims  by  the 
U8DA;  (8)  to  an  appropriate  agency, 
whether  Federal.  State,  or  local  charged 
with  the  responsibility  of  investigating 


or  prosecuting  a  violation  of  law  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  when  information  available 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation, 
or  order  issued  pureuant  to  such  statute; 
(9)  in  response  to  a  request  for  discovery 
or  appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subfect  matter  involved  in  a  pending 
judicial  or  criminal  proceedii\g  or  in 
response  to  a  subpoena  issued  in  a 
proceeding  before  a  court  or 
adjudicative  body,  to  the  extent  that  the 
records  requested  are  relevant  to  the 
proceedings:  and  (10)  to  s  congressional 
office  in  response  to  an  inquiry  from  a 
congressional  office  made  at  the  request 
of  the  individual  to  whom  the  record 
pertains. 


Currant  system  is  maintained  in  Tile 
drawera  in  Radiological  Safety  Staff 
office.  Past  reports  maintained  in 
Federal  Records  Center  (FRC). 
Microfilms  of  past  reports  maintained  in 
FRC  and  in  file  cabinet  in  Radiological 
Safety  Staff  ofTice.  Index  to  the  system 
is  maintained  on  a  computer  system 
controlled  by  the  Radiological  Safety 
Staff. 


Records  are  indexed  and  accessed  by 
social  security  number  or  selected  by 
the  individual's  name,  agency,  or 
location. 


Access  is  limited  to  authorized 
Radiological  Staff  and  contractor 
employees  by  control  of  access  to  the 
computera  and  passwords.  Records  are 
kept  in  locked  file  cabinets  and  offices. 


U.S.  Nuclear  Regulatory  Commission 
requires  retention  of  records  until  such 
time  as  the  Commission  authorizes  their 
disposition. 


Radiological  Safety  Officer, 
Radiological  Safety  Staff,  ARS,  USOA. 
6506  Belcrest  Road,  Room  463.  Federal 
Building,  Hyattsville,  Maryland  20782. 

MOIWCSIMII  WIOCIIIMWia 

Any  individual  may  request 
information  regarding  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
him  from  the  System  Manager. 


Any  individual  may  gain  access  to  a 
record  in  a  system  that  pertains  to  him 
by  submitting  a  written  request  to  the 
System  Manager. 


Any  individual  may  contest  a  record 
in  the  system  that  pertains  to  him  by 
submitting  pertinent  written  information 
to  the  System  Manager. 


CA' 

Personal  information  about  each 
individual  is  provided  by  the  individual. 
Dosimetry  information  is  provided  by  a 
commercial  supplier  of  personal 
dosimeters  under  contract  with  USDA 
who  routinely  receives,  processes,  and 
evaluates  the  dosimeters  and  furnishes 
the  System  Manager  with  the 
appropriate  information. 

Privacy  Act  System  USDA/ARS-4 
Report 

The  purposes  of  this  system  of  records 
revision  are  to  change  the  designation 
from  USDA/SEA-8  to  USDA/ARS-4; 
reflect  organizational  changes:  make 
clarifying  stylistic  changes:  and  identify 
changes  in  the  system  location,  storage, 
retrievabilify,  safeguards,  retention  and 
disposal,  system  manager,  and  record 
source  categories. 

The  authorities  for  maintaining  this 
system  of  records  are  42  U.S.C  2111  and 
42  U.S.C  2201(b). 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy. 

Access  to  these  records  will  be 
limited  to  USDA  employees  who 
maintain  the  records  and  have  a  need 
for  the  records  in  the  performance  of 
their  duties. 

Use  of  this  system  will  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  constitutional 
principles  of  federalism  and  separation 
of  powera. 

"The  records  are  stored  in  Government 
ofTice  buildings,  locked  offices,  or  locked 
file  cabinets  and  maintained  in  file 
foldera  or  on  computer  disks,  computer 
printouts,  microfibn.  or  microfiche. 

The  revised  system  of  records  will  not 
be  exempt  from  any  provisions  of  the 
Privacy  Act 

U8DA/AKS-4 


Education  and  Radiation  Training  and 
Experience  Reports  on  Persons  in  USDA 
Using  Radioactive  Materials  and/or 
Equipment  which  Emit  Ionizing 
Radiation.  USDA/ ARS, 
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Radiological  Safety  Staff.  ARS.  USDA. 
6505  Belcrest  Road.  Room  463,  Federal 
Buildii^  Hyattsville.  Maryland  20782. 


CA' 


or  aaMVaiUALS  OOVOKD  BV  TNE 


All  persons  in  USDA  who  are 
responsible  for,  or  independent  users  of, 
radioactive  materials  and/or  equipment 
which  emit  ionizing  radiation. 

The  system  consists  of  information  on 
a  person's  educational  background 
including  formal  courses  and  on-the-job 
training  in  radiation:  experience  in 
actual  use  of  radioactive  materials  and/ 
or  equipment  which  emit  ionizing 
radiation:  experience  in  the  use  of 
radiation  detection  and  measuring 
instrumentation:  and  additional 
information  such  as  pertinent 
publications,  speeches,  etc.,  which  will 
assist  in  the  evaluation  of  a  person's 
qualifications  to  safely  use  radioactive 
materials  and/or  equipment  which  emit 
ionizing  radiation  to  protect  his  health 
and  to  minimize  danger  to  life  or 
property. 

AUTHOmnES  son  MAMTDMMCf  OF  TNE 


4^  U.S.C.  2111  and  42  U.S.C.  2201(b). 


The  system  is  used  by  the 
Department's  Radiological  Safety 
Committee  and  Radiological  Safety  Staff 
in  its  determination  to  approve  or  deny 
a  person's  procurement  and  use  of 
potentially  hazardous  radioactive 
materials  and/or  equipment  which  emit 
ionizing  radiation.  When  applicable,  the 
system  supplies  information  for 
maintenance  of  required  radiation 
exposure  records  on  persons  who  are 
required  to  wear  peraonnel  monitoring 
devices  while  using  radioactive 
materials  and/or  equipment  which  emit 
ionizing  radiation. 


CATCOOMtES  OF 
OF  SUCH  uses: 


nOUTINE  uses  OF 

TNKSVSTCM, 

USCNSANOTMC 

Records  in  this  system  may  be 
disclosed:  (1)  To  the  Nuclear  Regulatory 
Commission  for  review,  compliance,  and 
investigation  purposes;  (2)  to  the 
Department  of  Labor,  Veterans 
Administration.  Social  Security 
Administration,  U.S.  Civil  Service 
Commission,  Department  of  Defense, 
Federal  agencies  which  may  have 
special  civilian  employee  retirement 
programs,  national.  State,  county, 
municipal  or  other  publicly  recognized 
charitable  or  social  security 
administration  agency  to  adjudicate  a 
claim  for  benefits  under  the  Bureau  of 


Retirement.  Insurance,  and 
Occupational  Health  or  the  recipient's 
benefit  program(s)  or  to  conduct  an 
analytical  study  of  benefits  being  paid 
under  such  programs;  (3)  to  healtii 
insurance  carrien  or  plans  participating 
in  Federal  Employees'  Health  Benefits 
Program  in  support  of  a  claim  for  health 
insurance  benefits  involving  radiation 
exposure;  (4)  to  Federal  Employees' 
Group  Life  Insurance  Program  in  support 
of  a  claim  for  life  insurance  benefits 
involving  radiaticm  exposure;  (5) 
disclosed  to  an  organization  to  which 
the  individual  in  transferred,  upon 
written  request  of  that  organization;  (6) 
to  the  Department  of  Justice  when 
relevant  and  useful  for  the  defense  of 
suits  against  the  United  States  or  its 
officers  or  for  the  institution  of  suits  for 
the  recovery  of  claims  by  the  USDA;  (7) 
to  an  appropriate  agency,  whether 
Federal,  State,  or  local  charged  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  when  information  available 
indicates  a  violation  or  potential 
violation  of  law.  whether  civil  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation, 
or  order  issued  pursuant  to  such  statute: 
(8)  in  response  to  a  request  for  discovery 
or  appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  criminal  proceeding  or  in 
response  to  a  subpoena  issued  in  a 
proceeding  before  a  court  or 
adjudicative  body,  to  the  extent  that  the 
records  requested  are  relevant  to  the 
proceedings:  and  [10)  to  a  congressional 
office  in  response  to  an  inquiry  from  a 
congressional  office  made  at  the  request 
of  the  individual  to  whom  the  record 
pertains. 

POUCICS  AND  PRACTICES  FOR  STOmNa, 
RETRKVMIQ,  ACCESSaia,  RETAMMNG,  AMD 
OISFOSMM  OF  RECORD!  M  TME  SYSTEM: 


computen  and  passwords.  Records  are 
kept  in  locked  file  cabinets  and  offices. 


storaoe: 

Records  are  stored  in  file  folders  or 
maintained  on  computer  disks,  computer 
printouts,  microfilm,  and  microfiche. 
Information  will  be  transmitted  and 
stored  on  USDA  and  contractor 
computers. 

RETmEVABtUTY: 

Records  are  indexed  {md  accessed  by 
individual's  name,  assigned  code 
number,  city,  and  State. 

SAFEQUARDS: 

Access  is  limited  to  authorized 
Radiological  Safety  Staff  and  contractor 
employees  by  control  of  access  to  the 


U.S.  Nuclear  Regulatory  Commission 
requires  retention  of  records  until  such 
time  as  the  Commission  authorizes  their 
disposal 

Radiological  Safety  Staff.  ARS,  USDA. 
6505  Belcrest  Road.  Room  463,  Federal 
Building.  Hyattsville,  Maryland  20782. 

WOTyiCATIOII  FIIOCBtURBSt 

Any  individual  may  request 
information  regarding  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
him  frt>m  the  System  Manager. 


Any  individual  gain  access  to  a  record 
in  the  system  that  pertains  to  him  by 
submitting  a  written  request  to  the 
System  Manager. 

Any  individual  may  contest  a  record 
in  the  system  that  pertains  to  him  by 
submitting  pertinent  written  information 
to  the  System  Manager. 

RECORD  SOURCE  CATIQOWI 

Personal  information  about  eadi 
individual  is  provided  by  the  individual. 
Dosimetry  information  is  provided  by  a 
commercial  supplier  of  personal 
dosimeters  under  contract  with  USDA 
who  routinely  receives,  processes,  and 
evaluates  the  dosimeters  and  furnishes 
the  System  Manager  with  the 
appropriate  information. 

PRIVACV  ACT  SYSTEM  USOA/ARS-S 
REPORT 

The  purpose  of  this  system  of  records 
notice  is  to  add  a  new  system  of  records. 

The  authority  for  maintaining  this 
system  of  records  is  5  U.S.C.  301. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy. 

Access  to  these  records  will  be 
limited  to  USDA  employees  who 
maintain  the  records  and  have  a  need 
for  the  records  in  the  performance  of 
their  duties. 

Use  of  this  system  will  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  constitutional 
principles  of  federalism  and  separation 
of  powers. 

The  records  are  stored  in  a 
Government  office  building  or  locked 
office  and  are  maintained  in  file  folders. 


21M 
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This  ■yttsni  of  racords  will  not  be 
•xampt  nom  any  provisions  of  the 
Privacy  Act. 

USDA/AKS-S 

SystSH  nanM:  ARS  Health  and  Fitness 
Center.  USDA/ARS. 

Systaai  locatk»:  ARS  Health  and 
Fitness  Center.  ARa  USDA.  Building 
Oia  BARC-West.  Beltsville.  Maryland 
20706. 

Catagorias  of  individuals  cevared  by 
tba  syslaai:  USDA  employees  and  their 
families  that  are  members  of  the  ARS 
Health  and  Fitness  Center 

Cetaiotias  of  leoords  ia  the  syslanL* 
The  system  contains  the  member's 
name,  date  of  birth,  office  and  home 
address,  medical  history,  general  health 
information,  and  physicians  name  and 
phone  number. 

Authority  for  mainlenanoa  of  the 
5  U.S.C  301. 

:  The  information  is  made 
available  lo  the  staff  at  the  ARS  Health 
and  Fitness  Center  to  monitor  the  health 
and  physical  fitness  of  the  members. 

Routine  uses  of  raootds  maintained  in 
tlia  system,  inchiding  catagorias  of  users 
and  the  puipoaas  of  such  uses:  Records 
in  this  system  may  be  disclosed:  (1)  To 
the  Department  of  Justice  when  relevant 
and  useful  for  the  defense  of  suits 
against  the  United  Slates  or  its  officers 
or  for  the  Institution  of  suits  for  the 
recovery  of  claims  by  the  USOA;  (2)  to 
an  appropriate  agency,  whether  Federal. 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law  or  rule, 
regulation,  or  order  issued  pursuant 
thereta  when  information  available 
indicates  a  violetioa  or  potential 
violation  of  lew.  whether  dviL  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation, 
or  order  issued  pursuant  to  such  statute; 
(3)  in  response  to  a  request  for  discovery 
or  appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subtect  matter  involved  in  a  pending 
judicial  or  criminal  proceeding  or  in 
response  lo  a  subpoena  issued  in  a 
proceeding  before  s  court  or 
adjudicative  body,  to  the  extent  that  the 
records  reqtiested  are  relevant  to  the 
proceedings;  and  (4)  to  a  congressional 
office  in  response  to  sn  inquiry  from  a 
congressional  office  made  at  the  request 
of  the  individual  to  whom  the  record 
pertains. 

PonCMa  and  prectioaa  foe  staringi 
retrieving,  aooaaatng,  ralaining,  and 
I  of  leoofda  in  the  systaoK 
:  Records  era  maintained  in 
file  cebinets. 

RetrieveUHty:  Records  are  indexed 
alphabetically  by  name  of  the  member. 


Safsgueids:  The  recorda  are  kept  in  a 
locked  office. 

Retaotioa  and  dispossl'  Records  are 
maintained  until  the  member  cancels 
his/her  membership. 

Systan  managar(s)  end  addrsss:  ARS 
Health  and  Fitness  Center  Manager. 
ARS,  USDA.  Building  Oia  BARC-West. 
BelUviUe.  Maryland  20705. 

Nodflcatioa  prooeduiea:  Any 
individual  may  request  information 
regarding  this  system  of  records  or 
information  as  to  whether  the  system 
contains  records  pertaining  to  him  from 
the  System  Manager. 

Record  access  procedures:  Any 
individual  may  gain  access  to  a  record 
in  the  system  that  pertains  to  him  by 
submitting  s  written  request  to  the 
System  Manager. 

Contesting  record  procedures:  Any 
individual  may  contest  a  record  in  the 
system  that  pertains  to  him  by 
submitting  pertinent  written  information 
to  the  System  Manager. 

Record  source  categories:  Information 
in  this  system  comes  directly  from  the 
individual. 

PRIVACY  ACT  SYSTEM  U8DA/SEA-1 
REPORT 

The  purpose  of  this  notice  is  to  delete 
this  system  of  records  because  the 
records  are  no  longer  retrievable  by  a 
personal  identifier. 

PRIVACY  ACT  SYSTEM  USDA/SEA-2 
REPORT 

The  purpose  of  this  notice  is  to  delete 
this  system  of  records  because  the 
records  are  no  longer  maintained  by 
USDA. 

PRIVACY  ACT  SYSTEM  USDA/SEA-S 
REPORT 

The  purpose  of  this  notice  is  to  delete 
this  system  of  records  because  the 
records  are  no  longer  maintained  by 
USDA. 

PRIVACY  ACT  SYSTEM  USDA/SBA-« 
REPORT 

The  purpose  of  this  notice  is  to  delete 
this  system  of  records  because  the 
records  are  no  longer  maintained  by 
USDA. 

(FR  Doc  aB-1207  nicd  1-18-40C  8:45  am) 
\  ff^fff§  arises 


K^hA^M^  Ikk^AM  A^^^^^i-  *-  -  -  ^^aM^a^  -  * 

rofinv  umM*  nwiew  uj  mnoe  or 


January  13. 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 


Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numberfs).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
Usting  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
ftom:  Department  Clearance  OfTicer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  447- 
2118 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
OfTice  of  Management  and  Budget. 
Washington.  DC  20S03.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Deck  Officer  of  your  intent  as  early  as 
possible. 

Revision 

•  Foreign  Agricultural  Service 
Targeted  Export  Assistance  (TEA) 

Progam 

None 

On  Occasion;  Annually 

State  or  local  governments;  Businesses 
or  other  for-profit;  Non-profit 
institutions;  965  responses;  78,147 
hours;  not  applicable  under  3504(h) 

Richard  E.  Passig  (202)  447-4327 

•  Farmers  Home  Administration 

7  CFR  Part  1930-C  Management  and 
Supervision  Of  Multiple  Family 
Housing 

Borrowers  and  Grant  Recipients 

FmHA  444-27A,  1944-8.  -25.  -27.  -29. 
1930-5.  -6,  -7.  and  -8 

On  Occasion:  Monthly 

Individual  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Non-proflt 
institutions;  Small  businesses  or 
organizations;  1,701.985  responses; 
1.980.334  hours:  not  applicable  under 
3S04(h) 

Jack  Holston  (202)  382-9736 


•  National  Agricultural  Statistics 
Service 

Mink  Survey 

None 

Annually 

Farms:  970  responses;  162  hours;  not 

applicable  under  3S04(h) 
Larry  Gambrell  (202)  447-7737 

•  Agricultural  Marketing  Service 
Irish  Potatoes  Grown  in  Colorado,' 

Maiiceting  Order  No.  048. 
None 
Annually 
Farms;  Businesses  or  other  for-profit:  39 

responses;  4  hours;  not  applicable 

under  3504(h) 
Virginia  M.  Olson  (202)  47&-3930 
Lany  K.  Robsfsoo, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc  8»-1249  Filed  1-18-80:  8:45  am] 
MUJNQ  COOS  941S-S1-M 


rorest  Sendee 

Copper  Baein  Lend  Exdtenoe  end 
■Nile  nen;  ifveoon  neuonei  i  meet 
and  PhoenJK  Dtotrtct  (BLM)  Yavapai 
County,  tHi  Revieed  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
otaiemem 

This  notice  is  revised  from  that 
published  in  the  Federal  Register,  Vol 
53.  No.  150.  Thursday,  August  4, 1988, 
page  29349.  It  is  revised  to  inform 
interested  persons,  oi^anizations  and 
agencies  the  timing  for  scoping  of  the 
Copper  Basin  Land  Exchange  and  Mine 
Plan  Proposals.  Paragraph  7  of  the 
previously  pubUshed  notice  is  revised  to 
read: 

Federal.  State  or  local  agencies, 
organizations  and  individuals  who  may  be 
interested  in.  or  affected  by  the  decisions  are 
invited  to  participate  in  the  scoping  process 
for  tliese  proposals.  Scoping  began  with 
citizen  interviews  on  Decemlier  1, 1988.  These 
interviewrs  will  continue  through  the  month  of 
January  1980.  Scoping  meetings,  open  to  all 
who  have  an  interest  in  this  project,  will  be  . 
held  as  detailed  t>elow. 

Date.  Time  and  Place 

January  26, 1989.  7KX)  to  lOM)  p.m. — 
IGridand  Posse  Hall.  IGrkland. 
Arizona 

January  27. 1989. 7:00  to  lOKX)  p.m. — 
^eraton  Resort  &  Conference  Center 
1500  Hwy  69.  Prescott  Arizona 

January  28, 1989.  7K)0  to  7KX)  p.m. — 
Sheraton  Resort  &  Conference  Center 
1500  Hwy  69.  Prescott.  Arizona 
Paragraph  9  of  the  Notice  is  revised  to 

read: 

The  analysis  is  expected  to  talie  18  to  24 
months,  and  will  be  prepared  by  the 
independent  engineering  and  environmental 


consulting  firm  of  Espey,  Huston  ft 
Associates  of  Austin,  Texas.  The  Forest 
Service,  which  is  the  lead  agency  responsible 
for  the  Environmental  Impact  Statement  will 
direct  the  consultant's  work  on  these 
proposals.  The  draft  Envtronmental  Impact 
Statement  should  be  available  by  December 
1980.  The  final  Environmental  Impact 
Statement  is  scheduled  to  be  completed  in 
September  1900. 

The  period  for  providing  written 
comment  and  suggestions  concerning 
scoping  and  the  amdysis  for  the 
Environmental  Impact  Statement  has 
been  extended  from  November  30, 1988, 
to  February  10, 1980.  Please  send  your 
correspondence  to  Mr.  Coy  G.  Jenunett 
Forest  Supervisor,  Prescott  National 
Forest,  344  South  Cortez,  Prescott, 
Arizona  86303. 

For  your  convenience  questions  about 
the  Land  Exchange  and  Mine  Plan 
Proposals  and  the  Environmental  Impact 
Statement  should  be  directed  to  Ray 
lliompson.  Copper  Basin 
Interdisciplinary  Team  Leader,  Prescott 
National  Forest  phone:  602-445-1762. 
Coy  G.  lemmett. 
Forest  Supervisor. 

Dated:  January  10. 1989. 

[FR  Doc  89-1213  Filed  1-18-80;  8:45  am] 
■luata  ooK  M1S-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Alatwima  Advieory  Committee^  AQenda 
and  Notice  of  Piil>ic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rdes  and  Regulations 
of  the  U.S.  Commission  on  CivU  Rights 
(CCR),  that  a  meeting  of  the  Alabama 
Advisory  Conmiittee  to  the  Commission 
will  convene  at  11KX)  a.m.  and  adjourn 
at  IKX)  p.m.  on  February  7, 1989,  at  the 
Holiday  hm  (Medical  Center),  120  South 
20th  Street  Birmingham,  Alabama 
35233.  The  purpose  of  the  meeting  is  to 
discuss  the  status  of  the  Commission 
and  the  recent  Regional  SAC  Chairs 
Conference  in  which  the  Alabama 
Committee  was  represented;  to  hear  a 
report  on  civil  rights  progress  and/or 
problems;  and  to  plan  a  project  for 
Fiscal  Year  1989. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rodney  Max, 
(205/328-5760)  or  Bobby  Doctor,  CCR 
staff  at  (202/523-5571  or  TDD  202/376- 
8117).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  Mr.  Doctor  at  least  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  January  6. 1900. 
KMvin  L.  lenkins. 
Acting  Staff  Director 
[FR  Doc  80-1278  Filed  1-10-80: 8:45  amj 


Araaneee  Aovieory  MNieieneej 
Aganoa  ana  noDce  ot  iteiec  eweung 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rides  anid  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Aricansas  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  6M) 
p-HL,  on  Friday,  February  3. 1989,  at  the 
Holiday  Inn-Center  City,  617  South 
Broadway,  Little  Rock.  Arkansas.  The 
purpose  of  die  meeting  is  to  hold  a 
commimity  forum  to  receive  information 
identifying  civil  rights  issues, 
developments,  and  efforts  to  ameUorate 
any  problems  concerning  discrimination 
against  elderiy  persons  in  Arkansas. 
Persons  desiring  additional  information, 
or  planning  a  presentation  to  the 
Committee,  should  contact  Committee 
Acting  Qiaiiperson.  Alan  Patteson.  Jr., 
or  William  F.  Middrow.  Acting  Director 
of  the  Central  Regional  Division.  (816) 
426-5253  (TDD  816/426-5009).  Hearing 
impaired  persons  who  will  attend  the 
forum  and  require  the  services  of  a  sign 
language  interpreter,  should  contact  the 
Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Conunission. 

Dated  at  Washington.  DC.  January  6. 1909. 
Mdvin  L.  Jenkins, 
Acting  Staff  Director 
[FR  Doc  89-1279  Filed  1-18-80: 8:45  am] 


Colorado  Adviaory  Commtttee! 
AQenoa  ana  nouce  oi  neiec  eMeong 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Gvil  Rights, 
that  the  Colorado  Advisory  Committee 
to  the  Commission  will  convene  a 
meeting  at  9:15  a.m.  and  adjourn  3:00 
pjn.,  on  February  7, 1988,  at  the 
Executive  Tower  Iim,  1405  Curtis  Street 
Denver,  Colorado  80202.  The  piupose  of 
the  meeting  is  to  obtain  information  on 
education  issues  as  a  preclude  to 
Advisory  Committee  program  plaiuiing. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


xin 
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to  the  Committaa.  should  contact 
Committaa  Chairparaon,  Maxina  Kurtz 
or  Philip  Monlex.  Director  of  the 
Wettera  Regional  Division.  (213)  894- 
3437  (TDD  213/894-0506).  Hearing 
impaired  persona  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  woricing  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  wiU  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Waakii^ton.  DC  lannanr  6.  tflaSi 
Mahiet  |wJrina. 
Acting  Staff  Director. 
|FR  Doc  8»-1280  Plied  1-1S-8B:  8:45  am] 


AQWids  wid  Nolloc  of  FuMte  MoolInQ 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regidations 
of  the  United  States  Commission  on 
Civil  Rights,  that  the  Native  American 
Issues  Subcommittee  of  the  North 
Dakota  Advisory  Committee  to  the 
Commission  wiU  convene  at  iOM  a  jn. 
and  adjourn  at  12.-00  noon,  on  February 
9, 1989,  at  the  Alumni  Room.  Memorial 
Union.  University  of  North  Dakota. 
Columbia  Road.  Grand  Forks.  North 
Dakota.  The  purpose  of  the  meeting  is  to 
diacuaa  a  proposal  on  housing  and  utility 
isauaa  on  Indian  reaervationa  in  North 
Dakota. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Bryca  Streibel 
or  Philip  Montes.  Director  of  the 
Western  R««ional  Diviaion  (213)  894- 
3437,  (TDD  213/894-0606).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(S)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dalad  at  Washington,  DC  January  «.  isas. 
MalvlB  1»  faMUBSt 
Acting  Staff  Director. 
(PR  Doc  a»-1281  niad  1-1»-a8: 8:45  am| 


that  a  meeting  of  the  Oregon  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  4:30 
on  February  10, 1989.  at  the  Hilton 
Hotel  Southwest  Sixth  Avenue, 
Portland.  Oregon  97204.  The  purpose  of 
the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairpersotu  James  Huffman 
or  Philip  Montax.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/804-0506).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Waahington.  DC  January  11.  laaa 
Malvta  L  li^JM, 
Acting  Staff  Director. 
(PR  Doc  89-1282  PUed  1-18-«B:  8:45  am] 


OCPARTMCNT  OF  COMMEHCC 

■Ufoou  Of  Biputi  AonimMimon 

(DoctM«  tto^  8107-91. 8107-«t| 

ACDOiM  ATTOcong  BSjiun  rnvav^as; 
joiHiW  MeKoiBlo 


■na  nomw  of  pudik  MMviing 

Notice  ia  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  anid  Regulationa 
of  the  U.S.  Commission  on  Qvil  Rights. 


Pursuant  to  the  December  13, 1988 
Recommended  Decision  and  Order  of 
the  Administrative  Law  Judge,  which 
Decision  and  Order  is  attached  hereto 
and  afTirmed  in  principle  part  by  me, 
John  W.  McKenzie.  individually  and 
doing  business  as  TEKSYS.  Inc..  with 
addresses  of  0215  Raintree  Court 
Dallas,  Texas  7S240  and  c/o  East  West 
Research  and  Design,  111/3  Nagombo 
Road.  Peliyagoda.  Sri  Lanka,  is,  and  the 
Respondents  are  collectively,  denied  for 
a  period  of  five  years  from  the  date 
hereof  all  privileges  of  participating  in 
any  transaction  Involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  regulations  (14  CFR  Parts 
708-700);  provided,  however,  that 
commencing  one  year  from  the  date 
hereof  the  denial  period  is  suspended 
for  the  balance  of  the  five  year  term,  and 
shall  be  terminated  at  the  end  of  such 
term,  provided  that  the  Respondents,  or 
either  of  them,  have  committed  no 
further  violations  of  the  Act  the 


Regulations,  or  the  final  Order  entered 
in  this  proceeding. 

Background  and  Discussion 

The  ALJ  originally  made  his 
Recommended  Decision  and  Order  in 
this  case  on  October  14. 1968.  The 
matter  was  Remanded  to  the  ALJ  on 
November  15. 1986  in  order  that  he 
might  answer  two  questions  posed  by 
the  Remand.  One  question  concerned 
whether  or  not  Respondents  involved 
with  the  same  violations  should  be 
treated  equally  with  respect  to  sanctions 
absent  compelling  reasons  to  do 
otherwise.  The  other  question  sought  the 
ALJ's  opinion  on  certain  "boiler  plate" 
language  generally  found  in  denial 
orders.  The  ALJ's  answers  to  those 
questions  are  found  in  his  attached 
Recommended  Decision  and  Order. 

The  ALJ's  recommended  sanction  of 
the  Respondents  in  this  case  remains 
unchanged  from  that  in  his  October  14, 
1968  Recommended  Decision  and  Order. 
Although  I  am  not  convinced  by  the 
ALJ's  arguments  concerning  the  reason 
for  the  different  sanctions  in  the  two 
related  cases,  the  evidence  is  not  of 
such  a  nature  that  I  can  say  as  a  matter 
of  law  the  ALJ  was  in  error  in  imposing 
the  sanction  that  he  has  recommended. 
For  that  reason,  I  affirm  the  ALJ's 
Recommended  Decision  and  Order.  In 
doing  so.  I  should  also  note  that  the  ALJ 
again  repeats  his  claim  that 
Departmental  counsel  intentionally  filed 
separate  charging  letters  in  related 
cases  so  as  to  inflate,  presumably  for 
personal  performance  reasons,  the 
number  of  cases  prosecuted  by  the 
Department.  It  is  axiomatic  that  each 
individual  charged  in  a  particular 
matter,  whether  or  not  he  or  she  acta  in 
concert  with  another,  represents  a 
separate  prosecution  which  must  be 
proved  in  accordance  with  the  rules  of 
evidence.  The  change  may  or  may  not 
be  contained  in  a  joint  charging  letter.  If 
it  is  contained  in  a  joint  charging  letter, 
the  Respondent  may  move  for  a 
proceeding  separate  from  that  of  the 
other  Respondents,  subject  to  a  decision 
on  that  motion  by  the  ALJ.  Likewise,  a 
Respondent  might  move  to  consolidate 
separate  cases  into  one  proceeding. 
Finally,  it  is  within  the  prerogative  of  the 
Administrative  Law  Judge  to  consolidate 
related  cases  on  his  own  order,  subject 
to  the  review  of  the  Under  Secretary, 
should  the  facts  warrant  such  a 
consolidation  order.  It  is  certainly  wihin 
the  prerogative  of  the  ALJ  to  inquire  of 
the  Department  with  respect  to  each 
new  charging  letter  whether  or  not  it  is 
related  to  another,  separately  filed 
charging  letter.  The  ALJ's  allegation  is 
uncalled  for.  it  relates  more  to  his 
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disagreement  with  applicable  statute  of 
limitations  than  it  does  to  the  cases 
involved. 

As  to  the  question  on  the  clarity  of 
one  clause  versus  a  similar  one.  the 
question  is  moot.  I  have  previously 
decided  the  issue.  Also.  I  disagree  with 
the  ALJ's  characterization  of 
Departmental  counsel's  behavior  with 
respect  to  the  issue. 

Oidar 

On  December  13. 1968.  the  ALJ 
entered  his  Recommended  Decision  and 
Order  in  the  captioned  matter.  That 
Decision  and  Ohrder,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
I  hereby  affirm  the  Recommended 
Decision  and  Order  of  the  ALJ,  subject 
only  to  my  disassodation  with  this 
remarics  concerning  multiple  charging 
letters  by  Departmental  counsel  and  to 
modification  of  Paragraph  III,  pp  13  and 
14.  to  which  I  add  the  following 
paragraph:  "Such  denial  of  export 
privileges  shall  extend  only  to  those 
commoidites  and  technical  data  which 
are  subject  to  the  Act  and  Regulations." 

This  constitutes  final  agency  action  in 
this  matter. 

Date:  January  12. 1988. 
Paul  Freedanbafg, 

Under  Secretary  for  Export  Administration. 

Default  Decisioa  And  Order  On  Remand 

Preliminary  Statement 

Appearance  for  Respondent:  John  W. 
McKenzie.  B215  Raintree  Court,  Dallas.  TX 
7S240,  c/o  East  West  Research  and  Design. 
111/3  Nagombo  Road.  Peliyagoda.  Sri  Lanka. 

Appearance  for  Agency:  Thomas  C 
Barbour.  Attorney-Advisor.  Office  of  Chief 
Counsel  for  Export  Administration.  U.S. 
Department  of  Commerce.  Room  11-3329. 14th 
a  Constitution  Avenue.  NW..  Washington. 
Dczozaa 

On  April  27.  loea  the  Office  of  Export 
Enforcement  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Agency), 
issued  a  charging  letter  to  John  W. 
McKenzie,  individually  and  doing 
business  as  Teksys,  Inc.  (Respondents), 
charging  Respondents  with  violating  the 
Export  Administration  Act  of  1979.  as 
amended  (50  U.S.C.  App.  2401-242a  as 
amended,  the  Act)  and  SS  387.5  and 
387.6  of  the  Export  Administration 
Regulations  (the  Regulations).*  An 


■  Tha  Ad  was  reaullHMized  and  amended  by  (tie 
Export  Administration  Amendments  Act  of  198S. 
Pub.  L  9»-ai  se  Stat.  120  duly  12. 1965).  and 
amended  t>y  the  Omnibus  Trade  and 
Competitiveness  Act  of  19SB.  Pub.  L  1(X>-41&  ItC 
Slat.  1107  (Aug.  23. 1988). 

The  Regulaliont.  fonneriy  codified  at  IS  CFK 
Parts  3efr-«e.  were  redesignated  aa  IS  CFR  Parts 


Order  dated  May  18. 1988,  extended  the 
time  in  which  to  answer  the  charging 
letter  to  July  IS.  1988.  The  Respondents 
failed  to  answer. 

Because  of  the  failure  to  answer,  this 
Office  issued  an  Order,  dated  August  4, 
1968.  ruling  Respondents  in  default  and 
directing  Agency  Counsel  to  file  an 
evidentiary  submission  by  September  3. 
198&  Pursuant  to  S  388.8  of  die 
Regulations,  which  provides: 
DEFAULT  (a)  General 

If  a  tionely  answer  is  not  filed,  the 
department  shall  file  writh  the  Administrative 
Law  Judge  a  proposed  Order  together  with 
the  supporting  evidence  for  the  allegations  in 
the  charging  letter.  The  Administrative  Law 
Judge  may  require  further  submissions  and 
shall  issue  any  Order  he  deems  justified  by 
the  evidence  of  record,  any  Order  so  issued 
shall  have  the  same  force  and  effect  as  an 
Order  issued  follo%ving  the  disposition  of 
contested  charges. 

Agency  Counsel  filed  the  Motion  for 
Default  Judgment  on  September  2, 1968. 
The  Agency  also  submitted 
documentary  evidence  to  support 
allegations  made  in  the  charging  letter. 
A  copy  of  the  above  mentioned  Motion 
for  Default  Judgment  was  also  sent  to 
the  Respondents  on  September  2, 1988  to 
which  there  has  been  no  response.  The 
Administrative  Law  Judge's  Decision 
was  issued  on  October  14, 1988.  On 
November  15. 1988  the  proceeding  was 
remanded  to  this  Office  soliciting 
responses  to  two  questions  addressed 
hereafter. 

Facts  and  Discussion 

The  charging  letter  issued  on  April  27, 
1988  alleged  that  the  Respondents 
violated  S9  387.5  and  387.6  of  the 
Regidations.  Specifically.  Agency 
submits  that  on  or  about  April  2, 1983, 
April  23. 1983.  April  30. 1983,  and  May 
14. 1983.  Respondents  exported  or 
caused  to  be  exported,  from  the  United 
States  to  the  Netherlands  *  U.S.-origin 
electronic  communication  equipment 
(General  Electric  hand  held  two-way 
radios)  tvith  knowledge  that  those  goods 
were  intended  to  be,  and  in  fact  were, 
reexported  to  Libya.  Since  Respondents 
had  failed  to  obtain  itom  the  Agency  the 
validated  export  license  required  by 
§  372.1(b)  of  the  Regulations  for  each  of 
these  exports  to  Libya,  the  Agency 
asserts  that  Respondents  committed  five 
violations  of  {  387.6  of  the  Regulations. 

The  Agency  also  submits  that  in 
connection  with  the  shipments  made  on 
or  about  April  2, 1983  and  April  30, 1983. 


768-799.  effective  October  1. 1988  (53  FR  37751. 
September  28. 1988). 

*  There  was  one  shipment  made  on  each  of  tlie 
above-mentioned  dales,  two  shipments  on  April  23. 
1983. 


and  the  two  shipments  made  on  or 
about  April  23, 1983.  Respondents  made 
false  representations  of  material  fact  by 
stating  on  the  Shipper's  Export 
Declaration  (SED).  accompanying  each 
of  the  four  shipments  diat  the 
commodities  being  shipped  were 
intended  for  ultimate  destination  in  the 
Netherlands  when  Respondents  knew 
that  the  commodities  were  intended  for 
ultimate  destination  in  Libya.  The 
Agency  alleges  that  in  so  doing. 
Respondents  committed  four  violations 
of  I  387.5  of  the  Regulations. 

The  Respondents  have  filed  no 
response  to  the  charging  letter,  nor  have 
any  of  the  facts  alle^d  in  the  charging 
letter  been  contested  by  the 
Respondents  or  anyone  else  employed 
by  "Teksys.  Inc.  The  Agency  submitted 
documentary  evidence  showing  that 
Coimsel  for  Respondent  Teksys.  Inc. 
admitted  that  the  company  had  made 
the  five  shipments  of  U.S.-origin 
electronics  communications  equipment 
to  Libya  through  the  Netheriands  ^ 

(Agency  Exh.  1).* 

The  Agency  submitted  several  Teksys. 
Inc.  employee  statements,  including  one 
made  by  Respondent  McKenzie, 
indicating  that  Teksys,  Inc.  had  a 
business  relationship  with  a  Libyan 
company  in  the  late  1970's  through  the 
early  1980's  (Agency  Exh.  2-5).  Other 
documentary  evidence  demonstrated 
that  in  late  1982.  Respondent  Teksys. 
Inc.  received  several  orders  for  UA- 
origin  electronic  communication 
equipment  from  this  company  (Agency 
Exh.  6).  In  accordance  with  a  September 
29. 1982  letter  from  the  Libyan  company 
to  Respondent  Teksys,  Ina,  testing  of 
electronic  communication  equipment 
was  to  take  place  at  Teksys,  Ltd.  (a 
Teksys.  Inc.  subsidiary)  in  Dallas,  Texas 
or  in  Amsterdam,  the  Netheriands 
(Agency  Exh.  7).  The  employee 
statements  indicate  that  the  acceptance 
testing  took  place  in  Amsterdam, 
because  the  Libyans  who  were  to 
perform  this  acceptance  testing  were 
unable  to  travel  to  Texas. 

Other  evidence  showed  that 
Respondent  Teksys.  Inc.  filled  orders 
received  from  the  Libyan  company  in 
five  separate  shipments  of  U.S.-origin 
electronic  communication  equipment  to 
its  foreign  subsidiary  in  Amsterdam 
(Agency  Exh.  8-12).  This  evidence 
clearly  demonstrates  Respondent 
Teksys,  Inc.  knew,  based  on  the 
purchase  orders  received,  that  the  U.S.- 
origin  electronic  communication 


*  This  admission  wag  made  in  a  memorandum 
submitted  lo  the  United  Slates  Attorney,  tvfao  later 
declined  criminal  prosecution  in  this  matter. 


21M 


F«derd  R<«blar  /  Vol.  54.  No.  12  /  Thuraday.  January  19.  1960  /  Noticet 


equipment  was  intended  for  ultimate 
deetinalion  to  the  company  in  Libya. 

Section  S72.1(b)  of  the  RagulatkNis 
requires  a  validated  export  license  for 
the  export  of  this  equipment  to  Libya. 
The  equipment  in  question  liad  bemi 
subject  only  to  C-Oest  oootrols  until  the 
presidential  order  restricting  trade  with 
Libya.  Respondent  McKensie  asserts 
that  he  was  not  infonned  of  that  change. 
He  should  have  been.  The  absence  of 
any  such  license  for  each  of  the  five 
shipments  constitutes  five  violations  of 
I  387.0  of  the  Regulations. 

The  evidence  further  demonstrates 
that  separate  SEO's  were  filed  with  the 
U.S.  Customs  Service  for  the  shipments 
made  on  or  about  April  2. 1983  and  April 
30. 1983  and  for  two  shipments  made  on 
or  about  April  23. 1983.  These 
documents  reflect  that  ultimate 
destination  of  these  shipments  was  the 
Netherlands.  The  shipments  were  made 
to  Amsterdam,  and  then  the  equipment 
was  shipped  to  the  company  in  Libya 
(Agency  Exh.  1. 13).  By  making  false 
statements  of  a  material  fact  in 
connection  with  the  submission  of  these 
export  control  doaunents  to  officials  of 
a  United  States  Agency,  Respondents 
committed  four  violations  of  1 387 JS  of 
the  Regulations. 

ConcJuMion 

The  evidence  submitted  by  Agency 
Counsel  supports  the  chaiges  made  by 
the  Agency  in  the  April  27, 1988  charging 
letter.  The  Respondents  exported  or 
caused  to  be  exported  U.S.-origin 
electronic  communication  equipment 
with  knowledge  that  those  goods  were 
intended  to  be  reexported  to  Libya 
without  the  required  authorization  from 
the  U.S.  Department  of  Commerce. 
Further.  Respondents  made  false 
representations  of  material  fact  on  the 
Shipper's  Export  Declarations  regarding 
the  ultimate  destination  of  the  goods. 

The  pattern  of  conduct  demonstrated 
by  the  violations  shows  an  intent  to 
violate  United  States  export  laws  and 
regulations.  The  goods  unlawfully 
exported  to  Libya  by  the  Respondents 
were  controlled  for  foreign  policy 
purposes.  I  find  that  an  Order  denying 
export  privileges  for  five  years  is 
warranted  and  is  reasonably  necessary 
to  protect  the  public  interest,  and  to 
achieve  effective  enforcement  of  the 
Export  Administration  Act  and  the 
Regulations.  However.  I  also  recognize 
that  Respondent,  who  presents  the 
classic  media  image  of  a  hi^-flying 
wheeling-dealing  Texan,  has  been 
essentially  bankrupted  by  his  failure  to 
know  and  follow  the  bureaucratic  rules 
that  are  so  anathema  to  his  ilk. 


ReoHuid  QtMtioaa  and  RetpoMM 

On  November  15. 1988  this  proceeding 
was  remanded  to  this  office  soliciting 
responses  to  two  questions  which  are 
addressed  thereafter. 

1.  TIm  viotations  si  issue  in  llw  captiansd 
matter  are  the  ammm  as  wsrs  st  issue  intnrm 
Richard  a  Carter  (Docket  Ma  SlOS-Ol.  Oct 
6. 1988).  In  dMl  case  the  AL|  approved  a 
oonaeni  ■gi— mant  imposing  s  thras  year 
denial  period  on  Hm  Respondent  What 
faclorB  tupporl  treating  the  Instant 
Respondent  In  a  substantially  different 
mannerT  Should  not  those  charged  with  the 
same  violaUona  be  treated  squally  absent 
compelling  reason*  to  do  otherwiteT 

Review  of  the  files  in  this  proceeding 
and  [Carter.  Docket  No.  8108-01  (S3  PR 
43911.  October  31. 1968))  reflects  that 
these  matters  were  initiated  as  separate 
cases.  Initially  this  Office  attempted  to 
track  them  concurrently,  however,  with 
the  issuance  of  the  pro  forma  consent 
decision  in  Carter,  any  relationship 
between  the  proceedings  was  removed. 
The  handling  of  these  cases  supports  the 
comment  previously  made  to  the  effect 
that  Agency  Counsel  seek  to  inflate  the 
number  of  a  few  stale  cases.  By  so 
doing,  the  numbers  are  inflated, 
however,  the  connection  between  the 
cases  is  not  reflected  in  the  automated 
docket  system.  Here  the  attempted 
connection  between  these  two  matters 
was  lost  when  one  was  settled.  It  is  also 
appropriate  to  obeerve  that  in  approving 
consent  agreements  there  has  been  little 
by  way  of  substantive  or  evidentiary 
materials  submitted  which  would 
provide  the  factual  basis  for  determining 
the  relationship  of  the  various  parties  or 
the  degree  of  their  comparative 
derelictions  in  different  proceedings.  An 
effort  is  now  being  made  to  provide 
some  more  substantive  submissions  in 
consent  cases  and  to  )oindy  track 
related  cases.  See  Behar,  Docket  No. 
8501-01  (53  FR  48888.  December  2. 1988). 
Howrever.  as  may  be  noted  from  the 
footnote  on  the  first  page  of  the  Agency 
submission  for  default  here,  the  hostility 
of  Agency  Counsel  to  even  the  attempt 
to  connect  the  related  cases  is  manifest 
Nor  did  Agency  Counsel  indicate  that 
there  should  have  been  parallel 
consideration  respecting  penalties.  Had 
the  submission  to  this  Trier  of  the  fects 
contained  the  representations  and 
supporting  materials,  made  for  the  first 
time  on  pages  3  and  4  of  the  Initial 
Submission  to  the  Under  Secretary,  that 
tardily  submitted  request  could  have 
been  considered. 

The  approval  in  Carter  was  based 
upon  an  agreed  setUement.  the 
assessment  of  the  penalty  here  was 
based  upon  independent  consideration 
of  a  factual  record,  including  the  U.8. 


Attorney's  decision  not  to  proceed 
criminally.  The  materials  set  forth  in  the 
record  including  the  fifteen  exhibits, 
fully  support  the  disposition  reached 
here.  While  it  is  a  truism  that  tboae 
charged  with  identical  violations  should 
he  treated  equally,  here  there  were 
reasons  for  treating  the  two 
Respondents  differently.  Even  Agency 
Counsel  suggested  that  a  three  jrear 
danial  was  appropriate  for  Respondent 
Carter  and  a  five  year  denial  was 
appropriate  for  Respondent  McKenzie.* 
Evaluation  of  the  presentation  made  in 
this  case  led  to  the  judgment  that  a 
substantial  part  of  the  denial  period 
should  be  suspended.  The  Damocles 
Sword  approach  is  particulariy  well 
suited  in  these  cases  to  encourage 
compliance,  which  is  the  principle 
purpose  of  these  proceedings. 

Review  of  the  file  also  indicates  that 
while  Carter  was  specifically  named 
and  the  record  appears  to  reflect  that  he 
and  the  company  manager  were  the 
individuals  who  executed  the 
documents  in  the  various  export 
transactions  charged.  Respondent 
McKenzie  was  not  specifically  identified 
with  the  transactions.  The  record  rather 
indicates  that  it  was  his  status  as  the 
chief  executive  of  the  company  which 
established  his  responsibility.  The 
explanation  in  Agency  Exh.  1  and  the 
other  documents  supports  the 
conclusion  that  the  equipment  was  not 
highly  technical  or  sophisticated,  there 
was  a  change  in  export  control  policy 
which  the  company  and  Respondent 
McKenzie  failed  to  aacertain  and 
implement  as  they  should  have  done, 
and  that  the  export  controls  violated 
were  of  a  foreign  poUcy  rather  than  a 
national  security  nattire. 

This  Tribunal  is  statutorily  charged 
with  exercising  its  independent 
judgment  in  these  cases.  Agency 
Counsel's  arguments  and  concluaions.  to 
the  extent  they  are  supported  by  record 
evidence,  deserve  consideration.*  Mere 


«  HoptMly.  liw  fad  of  a  default  or  a  ic<|i>e*l  for 
heariin  woald  aa(  Im  the  \tmma  iot  iacraaaing  the 
■mnalart  penalty. 

*  Agency  CoMnael*  advice  lo  IIm  effect  lliai  the 
Adminiatrative  Law  |udgB«  actions  ihould  l>e  set 
aaide  or  aodMlad  raise*  Mtbatantial  question.  In 
Dart  *.  U5L.  Sa  F.2d  m\pCOf.  1SSB)  the  Court  of 
Appeals  said: 

H  ia  ctaar  that  the  coamon  usast  of  the  word 
"modify"  doe*  not  d*acribe  the  Secretary'*  action  in 
diia  case.  The  dicMaaary's  (ifst  meaning  of  "modify" 
Is:  "to  make  mors  temperate  and  leas  extreme." 
Webmtert  Third  New  InlematiooaJ  DHUHtnory  1452 
(Memam- Webster  ed.  18B1  ).  At  bmsL  the  word 
maan*  "lo  mrnkt  a  basic  or  iayartanl  dmags  in."  U. 
(fourth  definition). 


S 
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aignoMU'or  assertion  is  not  such  a 
sufficient  basis.  The  disposition  affirmed 
here  is  supported  by  the  record. 

2.  Is  there  any  legal  reason  w)iy  the  final 
sentence  of  paragraph  111  of  the  proposed 
Decision  and  Order  should  not  read  as 
follows:  **Such  denial  of  export  privileges 
shall  extend  (o  commodities  and  technical 
data  wfaidi  are  eabject  to  the  act  and 
ngdmUmut 

Not  Over  a  period  of  eight  months  in 
1987  representatives  of  this  office  met 
with  representatives  of  the  Under 
Secretary  (then  die  Assistant  Secretaiy) 
to  respond  to  concerns  of  the  Under 
Secretary's  staff  respecting  the  form 
language  of  the  Orders.  The  precise 
language  now  complained  of  was 
suggested  by  the  Under  Secretary's 
representative.  As  of  November  3, 1987 
a  standard  style  and  content  was 
implemented.  Recently,  on  September 
23, 1988,  the  General  Counsel's  office 
tardily  expressed  its  views,  and  on 
October  28, 1988,  those  comments,  with 
this  office's  edits,  were  forwarded  to  the 
Under  Secretary's  ofike.  That 
transmittal  gave  notice  of  the  revision 
being  implemented  and  which  is  used 
here.  In  it  the  sentence  containing  the 
contested  language  is  deleted  because  it 
is  redundant.  There  has  been  no 
response.  The  denial  and  dvil  penalty 
language  is  of  substantial  significance  to 
individuals  and  the  bar.  Hie  form  and 
content  of  sni:fa  orders  could  be 
improved  throu^  participation  by  the 
public  and  particulariy  the  bar.  Public 
notice  and  comment  followed  by  the 
codification  in  die  regulations  is 
appropriate. 

Order 

I.  For  a  period  <rf  five  years  from  die 
date  of  the  final  Agency  action. 
Respondent 
-John  W.  McKenzie  individually  and 

doing  business  as  Teksys,  Inc. 
6215  Raintree  Court  Dallas,  Texas  75240 
c/o  East  West  Research  and  Design  111/ 

3  Nagonsbo  Road.  PeUyagoda,  Sri 

Lanka 

and  an  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directiy  or 
indirecUy.  in  any  manner  of  capacity,  in 
any  transaction  invohring  commodities 
or  technical  data  export«l  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  odierwise 
subject  to  the  Regulations. 

It  Commencing  one  year  frtmi  the 
date  that  this  Order  becomes  effective, 
the  denial  of  export  privileges  set  forth 
above  shall  be  suapoided,  in 


accordance  widi  {  388.16  of  the 
Regulations,  for  the  remainder  of  the 
five  year  period  set  forth  in  Paragraph  I 
above,  and  shall  be  terminated  at  the 
end  of  such  five  year  period,  provided 
that  Respondents  have  committed  no 
further  violatiooa  of  llie  Act  die 
Regulations,  or  die  final  Order  entered 
in  diis  proceeding.  Daring  the  four  year 
suspension  period.  Respondent  may 
participate  in  transactions  involving  the 
export  of  U.S.-origia  oommodites  and 
technical  data  from  the  United  States  or 
abroad  in  accordance  with  the 
reqdiementsoftfaeActandtfae  [ 

Regulations. 

nL  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to,  participation: 

(1)  As  a  paily  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application: 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith: 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  ex]xirt«l 
from  the  United  States,  or  to  be 
exported:  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  serviang  erf  such 
commodities  or  technical  data. 

IV.  After  notice  and  opportimity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  oiganization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  otvnership. 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

V.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent(s]  appears  or  participates. 
In  any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwiUi 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondentjsj's  privileges  of  ' 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

VI.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  spetafic  authorization 


from  the  Office  of  Export  Licensing, 
shall  with  respect  to  oommodrties  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirecdy.  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
direcdy  or  indiractijr: 

(i)  Apply  for.  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bdl  of  lading,  or  other 
export  control  docimient  relating  to  any 
export  reejqmrt  transshipment  or 
diversion  of  any  commodity  or  tedmical 
data  exportd  in  whole  or  in  part  or  to  be 
exported  by,  to.  or  for  any  Respondent 
or  related  person  denied  export 
privileges,  or 

((ii)  Order,  buy,  receive,  use.  seU. 
deliver,  store,  dispose  of,  forward, 
transport  finance  or  odierwise  service 
or  participate  in  any  export  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VIL  This  Order  as  aHirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pursuant  to  the  Act  (SO 
U.S.CA.  app.  2412(c)(1)).* 
Hugh ).  Dolaa. 
Administrative  Law  fudge. 

Date:  December  13. 1988. 
(FR  Doc  89-1203  Filed  l-l»<88: 8:45  am) 
I  CODE  asi»«r-ai 


Tachnical  Adwiaory  Cuuw^Uae, 


A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  February  7. 1969. 
9:30  a.m.  Room  1617-F  at  the  Herbert  C 
Hoover  Building,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 


*  The  usual  notices  respecting  submitsion*  within 
the  30  day  statutory  review  process  and  the 
suspenee  date  for  secretarial  action  have  been 
omitted-  It  appears  that  the  remand  action  i*  an 
extra-statutory  process  which  resutit  in  a  faiiare  to 
comply  with  the  lime  standards  for  secretarial 
action  contained  in  section  13(c)(1)  of  the  Export 
Admmistralicn  Act  Whether  it  is  also  extra  legal  I 
leave  for  others  review. 

This  tribunal,  like  inferior  coarts  must  fre<}aently 
sufTer  the  inadequacies  ofyel  wet  behind  the  ears 
Counsel.  The  similar  inadeQaacies  of  the  behind  the 
scenes  greenhorn  secretarial  scriveners  as  manifasl 
in  this  and  a  number  of  other  recent  cases,  where 
neither  the  record  nar  the  decision  appear  to  have 
been  perused  is  disconcertmg. 


BEST  COPY  AVAILABLE 
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DC  The  Committee  advise*  the  OfTice 
of  Technokqgy  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunications  and  related 
equipmant  or  technology. 


Trsoa  AonNnisiraiion 


OpanSenion 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public 

3.  Proposab  from  the  Public  are 
Requested  on  Changes  to  CCL 1S67A— 
Circuit  Switches. 

4.  Discussion  of  a  Technology 
Hierarchy  for  Packet  Switching 
Hardware  and  Software. 

5.  Diacuaaion  of  Recent  Regulatory 
Changes. 

Executive  Session 

0.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  fanuary  10, 19S8, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6828.  U.S.  Department  of 
Commerce.  Washington.  DC.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-2561 

D«te:  lanuary  10. 1900. 
■etty  AnMFaneO. 

Dinctor.  Technical  Adviaory  Committee  Unit. 
Office  of  Technology  &  Policy  Analysie. 
(PR  Doc  80-1230  Filed  1-18-00: 8:45  am) 


(A-M7-6011 


vOQMm  NRrflta  From  dw6s  NiwiMMfi 

To  RWWW  MM  PrOMMMI^  ROSURS  Of 


DvwnranMioii  to  iwvohv  wwuuiiiiNiiy 
Duly  Order 


f.  International  Ttade 
Administration.  Import  Administration. 
Commerce. 


Notice  of  intention  to  review 
and  preliminary  results  of  changed 
circumstances:  administrative  review 
and  tentative  determination  to  revoke 
antidumping  duty  order. 


;  Because  of  changed 
circumstances,  we  tentatively  determine 
to  revoke  the  antidumping  duty  order  on 
sodium  nitrate  from  Chile.  The 
revocation  will  apply  to  all  entries  of 
sodium  nitrate  from  Chile  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  March  1. 1967. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 

■WCTIV  OATK  January  la  19ea 
PON  MWTIMR  MKMMMTIOH  CONTACT: 
J.  David  Dirstine  or  Phyllis  Derrick. 
Office  of  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230: 
telephone:  (202)  377-2923. 


Background 

On  April  28. 1980,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Fadard  RagMw  (53  FR 
15258)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  sodium 
nitrate  from  Chile  (48  FR  1258a  March 
25. 1983)  for  the  period  March  1, 1986 
through  February  28. 1967.  On  July  27. 
1988.  Olin  Corporation,  the  petitioner, 
informed  the  Department  thiit  it  is  no 
longer  interested  in  the  order  and  stated 
its  support  of  revocation  of  the  order. 
On  that  same  date,  Olin  Corporation 
also  withdrew  its  previous  request  dated 
March  9. 1968  for  a  section  751(a) 
administrative  review  covering  the 
period  March  1, 1967  through  February 
29, 1988.  On  September  12. 1988, 
Sociedad  Quimica  y  Minera  de  Chile, 
S.A..  respondent,  likewise  «vithdrew  its 
previous  request  for  an  administrative 
review  under  section  751  (a)  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act").  Under 
section  751  (b)  and  (c)  of  the  Tariff  Act, 
the  Department  may  revoke  an 
antidumping  duty  order  that  is  no  longer 


of  interest  to  domestic  interested 
parties. 

Soopa  of  tlia  Review 

Imports  covered  by  this  review  are 
shipments  of  industrial  grade  sodium 
nitrate  (96  percent  or  more  pure), 
currently  classifiable  under  item  number 
28a2500  of  the  Tariff  Schedules  of  the 
United  States  Annotated  and  under  item 
number  3102.50XX)  of  the  Harmonized 
Tariff  Schedule. 

The  review  covers  one  exporter  of  this 
merchandise  to  the  United  States. 
Sociedad  Quimica  y  Minera  de  Chile. 
SA.  ("SQM").  and  the  period  March  1. 
1967  through  February  29, 1968. 

PraUminary  Results  of  tiia  Review 

As  a  result  of  our  review,  we 
preliminary  determine  that  the 
petitioner's  affirmative  statement  of  no 
interest  in  continuation  of  the 
antidumping  duty  order  on  sodium 
nitrate  from  Chile  provides  a  reasonable 
basis  for  terminating  the  current  section 
751(a)  administrative  review  and 
initiating  a  section  751(b]  "changed 
cireumstances"  administrative  review  to 
revoke  the  order. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  sodium  nitrate  from 
Chile  effective  March  1, 1967.  We  intend 
to  instruct  the  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse. 
for  consumption  on  or  after  March  1. 
1967,  without  regard  to  antidumping 
duties  and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  publication  of  the  final 
results  of  this  review. 

Interested  parties  may  request  a 
hearing  within  8  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  35  days  after 
the  date  of  publication  or  the  first 
workday  thereafter.  Pre-hearing  briefs 
and/or  written  conunents  from 
interested  parties  may  be  submitted  not 
later  than  25  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited  to 
issues  raised  in  those  conunents,  may  be 
filed  not  later  than  32  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the  review 
and  its  decision  on  revocation,  including 
its  analysis  of  any  such  comments  or 
hearing. 

This  intention  to  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751(b)  and 
9c)  of  the  Tariff  Act  (19  U.S.a  1675(b) 
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and  (c)  and  (§353.53  and  353.S4  of  the 
Commerce  Regulations  (19  CFR  353.53 
and  353.54). 
Ian  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 
Date:  January  la  1968. 

|FR  Doc  00-1241  Filed  l-l»-«0: 8:45  am) 


(A-589-501) 

Pos^ponemenl  of 

Antidumping  Duly  Determination;  12- 

VOR  Motorcycle  Batteriee  From  Taiwan 

AGCNCV:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 


:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  petitioner  in  this  investigation  to 
postpone  the  preliminary  determination, 
as  permitted  in  section  733(c)(1)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  (19 use.  1673b(c)(lMA)). 
Based  on  this  request,  we  are 
postponing  our  preliminary 
determination  as  to  whether  sales  of  12- 
volt  motorcycle  batteries  from  Taiwan 
have  occurred  at  less  than  fair  value 
until  not  later  than  April  7. 1989. 
EFFECnVE  date:  )anuary  19, 1989. 
FOR  FURTNCR  MFORHMTION  CONTACT: 
James  Riggs,  (202)  377-1766  or  Mary  S. 
Clapp,  (202)  377-3965,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

•UPPLBKNTARV  MPORMATION:  On 

Noveaiber  21, 1988  (53  FR  40903).  we 
published  the  notice  of  reinstitution  of 
antidumping  duty  investigation  to 
determine  whether  12-volt  motorcycle 
batteries  from  Taiwan  are  being,  or  are 
likdy  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  The  notice  stated 
that  we  would  issue  our  preliminary 
determination  by  February  16, 19ea 

On  December  30, 1988.  counsel  for  the 
petitioner  requested  that  the  Department 
extend  the  period  for  the  preliminary 
determination  by  50  days,  until  April  7. 
1989,  in  accordance  with  section 
733(c)(1)(A)  of  the  Act.  Section 
733(c)(1)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its 
preliminary  determination  concerning 
sales  at  less  than  fair  value  until  not 
later  than  210  days  after  the  date  on 
which  a  petition  is  filed  if  the  petitioner 
makes  a  timely  request  for  such  an 
extension.  Counsel  for  the  petitioner  has 


done  so.  According,  we  are  postponing 
the  date  of  the  preliminary 
determination  until  not  later  than  April 
7,1989. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponenent  in  accordance  with 
sectioa  733(f)  of  the  Act 

This  notice  is  poiiiished  pursuant  to 
section  733(cN2)  of  the  Act 
Ian  W.  Mmss. 

Assistant  Secretary  for  Import 
Administration. 

January  11. 1900. 

(FR  Doc.  89-1242  Filed  1-18-89:  8:45  am) 


COmMTTEE  FOR  THE 
IMPi-EMENTATION  OF  TEXTILE 
AGREEMENTS 

Extending  Coverage  Of  Export  Visa 

Re(|uiromeiN0  lorCertMn  Men4Mde 
Fiber  TexHe  Prodncts  Produced  or 
Manufactured  In  the  Hungarian 
foopie  snepoDnc 

Jaiwafy  12. 1000. 

AOCNCv:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
coverage  of  export  visa  requirements. 

EFFECTIVE  DATE:  January  23, 1989. 


FOR  FURTHER  OtfONHATIOH  CONTACT 

Jerame  Tuitola,  international  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7  U.S.C 
1854). 

Pursuant  to  the  terms  of  the  export 
visa  arrangement  established  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  Hungarian 
People's  Republic  export  visas  will  be 
required  for  man-made  fiber  textile 
products  in  Category  669-?. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Fedacal  Re^ster  notice  53  FR  44937, 
published  on  November  7. 1988).  Also 


see  49  FR  86S9,  published  on  March  8, 

1984. 

lames  H.  Babl>. 

Chairman.  Committee  for  the  Implementation 
for  Textile  Agreements. 

I  for  *■  taHlaMsMaMoa  «f  Ttetile 


Januaiy  12. 1980. 
Cmuuiissioncf  of  Customs, 
Department  of  die  Treasury, 
WashiiVtoii,  DC  20229 

Dear  Mr.  Conniaeioner  This  diiectlve 
amends,  b«t  does  aot  cancel  the  directive 
issued  to  yoa  oa  March  5, 19B4.  as  amended, 
by  the  Chaiiman,  Cooaaittee  for  tlie 
Implementatioo  of  Textile  Agreements,  that 
directed  you  to  proMbit  entiy  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products  twuduced  or  manufactnred  in 
Hungny  fitir  which  tite  Government  of  the 
Hoagaiiaa  i^ople's  Republic  iias  not  issued 
an  appropriate  export  visa. 

Effective  cm  January  23. 1988.  the  March  S. 
1964  directive  is  being  amended  further  to 
require  an  export  visa  for  man-made  Tiber 
textile  products  in  Category  e89-P  >, 
produced  or  manufactured  in  Hungary  and 
exported  from  Hungary  on  and  after  January 
1, 1989.  Merclnndiae  »  Category  ae0-P  which 
has  l>een  exported  prior  to  Janaary  1. 1900 
shall  not  be  denied  entry  for  lack  of  a  visa. 

Shipments  entered  or  withdrawn  htMB 
warehouse  on  or  after  January  23. 1969  and 
exported  on  or  after  January  1. 1969  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  or  visa  waiver  niMt  l>e  obtained. 

The  Committee  for  the  ImplewentatioB  of 
Textile  Agreeaneols  has  detennined  that 
these  actions  UM  within  tlte  foreign  affaiis 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  S53(a)(l). 
Sincerely, 
James  H.  Babb. 

Chairman.  Conuaiitee  for  the  Impieaientation 
of  Textile  Agreements. 
|FR  Doc.  89-1237  Filed  1-18-89:  &45  amj 
BttJJNe  OOOE  asts-OB-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 


CHnis  Aasociatee  of  Hie  New  Voric 
Cotton  Exdienge;  f^roposed 
AmendRienls  ReMing  10  the  Frozen 
Concentrated  Orange  Juice  Futures 
Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  contract 

market  rule  changes. 

SUMMARY:  The  Citrus  Associates  of  the 
New  York  Cotton  Exchange  ("CANYCE" 
or  "Exchange")  has  submitted  a 
proposal  to  amend  its  frozen 


■  In  Calegon'  fi69-P.  only  tariff  numbers 
6305.31ini0. 6305 J1 .0020  and  6305.39.0000. 
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concentrated  oroiUllc  juice  ("FCO)") 
futures  contract,  llie  proposed 
amendments  will  provide  that 
Exchange-licensed  tank  storage  facility 
operators  must  load-out  FCO)  against  all 
shipping  certificates  tendered  by  their 
holders  no  later  than  30  business  days 
after  the  date  of  demand.  In  accordance 
with  Section  5a(12)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  the  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  these  proposals  are  of 
mafor  economic  significance.  On  behalf 
of  the  Commission  the  Division  is 
requesting  comment  on  these  proposals. 
OATH  Comments  must  be  received  on  or 
before  February  21. 1969. 
AOONIM:  Interested  persons  should 
submit  their  views  and  comments  to 
lean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  CANYCE  FCO| 
futures  contract. 


MM  mnTMm  mpomiation  contact: 

Fred  Unse.  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington.  DC  20581.  (202)  254-7303. 
SU^PLHMNTAIIV  IPOWMATIOW.  The 
FCO)  contract's  current  rules  mandate 
that  operators  of  Exchange-licensed 
tank  facilities  must  load-out  (deliver) 
FCO)  promptly  upon  demand  by  a 
holder  of  a  single  shipping  certificate 
within  a  reasonable  period  following 
such  demand  in  accordance  with 
industry  practice,  but  not  later  than  10 
calendar  days  from  the  date  of  demand. 
The  current  terms  of  the  contract  also 
provide  that  if  the  holder  of  a  shipping 
certificate  holds  other  such  certiHcates 
issued  by  the  same  facility  and  demands 
the  load-out  of  FCO)  against  more  than 
one  certificate  on  the  same  date,  the 
tank  storage  facility  operator  is  required 
to  execute  delivery  writhin  a  reasonable 
period  in  accordance  with  industry 
practice.  Currently,  the  contract's  rules 
do  not  specify  a  precise  period  of  time 
within  which  FCO)  must  be  loaded-out 
in  cases  where  a  shipping  certificate 
holder  demands  load-out  against  more 
than  one  certificate  on  the  same  date. 
Under  the  proposed  amendments,  a 
tank  storage  facility  operator  making 
delivery  of  FCO)  to  a  holder  of  one  or 
more  certificates  would  be  required  to 
load-out  the  FCO)  for  shipment 
commencing  no  later  than  10  calendar 
days  and  ending  no  later  than  30 
business  days  after  the  date  of  demand 


by  the  holder.  The  proposed 
amendments  also  would  specify  that  a 
tank  facility  operator  must  use  its  best 
efforts  to  make  prompt  deliveries, 
including  the  making  of  interim,  pro-rata 
deliveries  to  satisfy  outstanding 
demands  by  certificate  holders  who 
demand  the  load-out  of  FCO)  against 
two  or  more  certificates.  In  the  event  the 
tank  facility  fails  to  load-out  FCO) 
within  30  business  days  of  the  date  of 
demand,  the  proposed  amendments 
waive  additional  storage  charges  and 
require  that  the  tank  facility  pay  to  the 
certificate  holder  a  penalty  of  t150  for 
each  business  day  in  excess  of  30 
business  days. 

The  proposed  amendments  also  would 
require  that  certificate  holders  and  tank 
facility  operators  use  their  best  efforts  to 
arrange  a  schedule  specifying  the  dates 
and  times  that  FCO)  will  be  made 
available  by  the  facility  operator  for 
load-out  and  will  be  picked  up  by  the 
holders  of  certificates.  If  the  holder  does 
not  adhere  to  this  schedule,  then  the 
tank  storage  facility  operator  will  not  be 
subject  to  the  penalties  noted  above.  In 
addition,  for  any  certificates  for  which 
the  holder  fails  to  adhere  to  the  schedule 
of  load-out,  the  holder  must  make  a  new 
demand  for  load-out  and  will  be  subject 
to  the  same  proposed  10  calendar  day/ 
30  business  day  load-out  procedures 
specified  above  for  all  certificates  for 
which  new  demands  have  been  made 
for  load-ouL 

The  Exchange  indicates  that, 
following  Commission  approval,  the 
amended  rules  would  be  made  effective 
with  respect  to  all  shipping  certificates 
outstanding  on  the  effective  date  and  all 
new  shipping  certificates  issued  for 
delivery  on  the  contract  thereafter. 

The  Exchange  indicates  that  purpose 
of  the  proposed  amendments  is  to 
assure  the  load-out  of  FCO)  against 
shipping  certificates  in  an  orderly 
manner.  Specifically,  the  CANYCE 
indicates  that  its  intention  is  to  assure 
that  holders  of  single  shipping 
certificates  continue  to  receive  load-out 
of  FCO)  in  an  orderly  manner  without 
placing  unnecessary  restraints  on  the 
capacity  of  the  facility  to  fill  all 
demands  for  the  load-out  of  FCOJ 
against  two  or  more  shipping 
certificates. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW..  Washington.  DC  20681. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  throu^  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202) 
254-0314. 


The  material  submitted  by  the 
Exchange  in  support  of  the  proposetl 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1987)).  RequesU  for  copies 
of  such  material  should  be  made  to  the 
POI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  )ean  A.  Webb.  Secretary. 
CoDunodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  by  the  specified  date. 

Issued  in  Washington.  DC  on  lanuary  12. 
1988. 

loteR-Mialke. 

Acting  Dinctar,  Division  of  Economic 
Analysis. 

(PR  Doc.  ae-1198  Filed  1-18-48;  8:45  am) 
I  oooc  assvevH 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 


AOOtCV:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  establishment  of 

advisory  committee  and  solicitation  of 

applications  for  membership. 


:  The  Commission  is 
establishing  a  Medical  Advisory 
Committee  on  Asphyxiation  Hazards 
consisting  of  five  to  seven  members  to 
provide  advice  concerning  possible 
modification  of  regulations  banning  toys 
and  other  articles  intended  for  children 
under  three  years  of  age  which  present 
choking,  aspiration,  or  ingestion  hazards 
because  of  small  parts,  llie  Commission 
is  seeking  applications  for  membership 
on  this  advisory  committee  from  persons 
with  training  and  experience  in  one  or 
more  of  the  following  medical 
disciplines:  Thoracic  surgery,  pediatrics 
and  pediatric  surgery,  emergency  room 
physician  at  a  children's  hospital, 
pathology,  and  otorhinolaryngology  (ear, 
nose  and  throat). 

OATC  Applications  for  membership 
should  be  submitted  by  March  20, 1989. 
AOCNmc:  Applications  should  be  sent  to 
the  Directorate  for  Health  Sciences, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207. 


KTioN  contact: 
Robert  Hazard.  MI)..  Directorate  for 
Health  Sciences.  Consumer  Product 
Safety  Commission.  IVashington.  DC 
20207:  telephone  (301)  482-6477. 

rARVI 


A.  BaekgnNind 

The  Federal  Hazardous  Substances 
Act  (FHSA)  (15  U.S.C  1281  et  seg.) 
authorizes  the  Commission  to  issue  rules 
banning  any  toy  or  chUdren's  article 
wfaidi  presents  an  electrical, 
mechanical,  or  thermal  hazard.  In  1979, 
the  Commission  issued  regulations 
under  provisions  of  the  FHSA  to  ban 
certain  toys  and  articles  intended  for 
children  under  three  years  of  age  which 
present  unreasonable  risks  of  injury 

because  of  small  parts.  Those 

regulations  are  codified  at  16  CFR 
150ai8(a)(9)  and  Part  1501  and  are 
intended  to  address  risks  of  death  and 
injury  to  children  from  choking  on. 
aspirating,  or  ingesting  toys  or  other 
childr^'s  articles  which  have  small 
parts. 

In  the  Fadaral  RagMar  of  June  7, 1968 
(53  PR  20865).  the  Commission  published 
an  advance  notice  of  proposed 
rulemaking  to  begin  a  proceeding  which 
could  result  in  the  amendment  of 
existing  requirements  for  toys  and 
articles  intended  for  children  under 
three  years  of  age  to  address  risks  of 
injury  associated  with  small  parts  that 
present  choking,  aspiration,  or  ingestion 
hazards. 

B.  Advisocy  Conunittee 

The  Commission  seeks  assistance 
from  a  panel  of  five  to  seven  members  to 
provide  advice  on  the  following  topics: 

1.  Criteria  for  one  or  more  test  fixtures 
that  are  appropriate  for  determining  if  a 
toy  or  other  children's  article  could 
present  an  asphyxiation  hazard  because 
of  blockage  of  the  throat 

2.  The  medical  basis  of 
recommendations  to  the  Commission  to 
effectively  address  the  hazards  of 
asphyxiation,  caused  by  blockage  in  the 
throat  associated  with  toys  or  other 
children's  articles. 

3.  Medical  opinion  on  whether  the 
scope  of  the  regulations  should  include 
such  items  as  balloons  and  articles 
madeof  fabric  or  foam. 

4.  The  appropriateness  of  using  three 
years  as  the  upper  age  limit  for 
estabUshing  minimum  size  requirements 
of  toys  and  children's  articles  to  address 
asphyxiation,  aspiration,  and  ingestion 
hazards. 

The  duties  of  the  committee  will  be 
solely  advisory  and  will  be  limited  to 
recommendations  for  modifying  existing 
FHSA  regulations  which  address 


asphyxiation,  aspiration,  or  ingestion 
hazards  to  children  associated  with  toys 
and  children's  articles  having  small 
parts,  as  determined  by  the  Commission 
and  the  Program  Manager  for  Emerging 
Hazards/Vulnerable  Populations. 
Copies  of  the  the  charter  for  the 
advisory  conunittee  are  available  from 
Robert  Hazard,  MJ)^  Directorate  for 
Health  Sciences.  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207:  telefriione  (301)  492-6477. 

Each  member  of  the  panel  shall  be 
qualified  by  training  and  e^qierience  in 
one  or  more  of  the  following  medical 
disciplines:  Thoracic  surgery 
(bronchoscopist/endoscopist),  pediatrics 
and  pediatric  surgery,  emergency  room 
physician  at  a  children's  hospital 
pathology,  and  otorhinolaryngology  (ear. 
nose  and  throat).  To  the  extent  possible, 
the  Commission  will  seek  a  balanced 
membership  of  individuals  from  varying 
medical  disciplines  who  have  specific 
expertise  in  and  experience  with  foreign 
body  asphyxiation  caused  by  blockage 
in  the  throat 

Committee  members  will  be  entided 
to  receive  reimbursement  for  expenses 
in  accordance  with  section  79(d)  of  the 
Advisory  Committee  Act  (5  U.S.C  App. 
2)  and  the  Commission's  regulations 
governing  advisory  committees  codified 
atl6CFRSl0ia32. 

C  Membership  applications 

The  Commission  will  consider 
appUcations  from  individuals  who  are 
interested  in  serving  on  the  Medical 
Advisory  Committee  on  Asphyxiation 
Hazards,  and  from  those  who  submit  the 
names  of  other  persons.  In  the  latter 
case,  the  application  should  include  a 
statement  that  the  individual  being 
nominated  would  be  willing  to  serve  on 
the  panel. 

AppUcations  need  not  be  submitted  in 
a  partictilar  format  but  they  should 
contain  the  following  information: 

1.  Name  of  applicant  for  a  position  on 
the  advisory  committee. 

2.  Home  address  and  telephone 
number,  including  area  code. 

3.  Employment  affiliation  (if  any): 

a.  Current  position  and  description  of 
duties: 

b.  Employer's  name,  address  and 
telephone  number,  including  area  code: 
type  of  employing  organization  (e.g. 
health  care,  manufacturing,  educational, 
govenunental  public  interest  retail), 
including  self-employed. 

c.  Consulting  work  (if  any,  specify 
kind  of  consulting  work,  for  whom 
performed,  and  if  paid  or  volunteer). 

d.  CPSC  contract  work  or  grant  (if 
any,  specify  contract  tide,  number,  and 
involvement). 


4.  Experience/E)q>ertise.  Specify  and 
describe  education,  experience,  or 
publicatioiu  related  to  foreign  body 
blockage  in  the  throat  Resumes  or 
curricula  vitae  may  be  submitted  in 
responding  to  this  item. 

5.  Other  affiliations.  Without  restating 
information  given  above,  specify  all  past 
and  current  paid  and  volunteer 
affiliations  that  are  related  to  product 
safefy  or  membership  on  the  Medical 
Advisory  Committee  on  Aqihyxiation 
Hazards. 

6.  Signature  of  appUcant  or  of 
individual  submittiiig  application  on   . 
behalf  of  another  individual. 

Applications  should  be  submitted  by 
March  20, 1989  to  the  Directorate  for 
Health  Sciences,  Consumer  Product 
Safefy  Commission,  Washington.  DC 
20207. 

D.  Privacy  Ad  Nodoe 

The  information  requested  in  section 
C  above,  may  become  part  of  a  Privacy 
Act  system  of  records  and  will  be  used 
to  evaluate  applicants  for  the  Medical 
Advisory  Committee  on  Asphyxiation 
Hazards.  There  are  no  penalties  for  not 
submitting  the  information  requested  in 
section  C  except  for  possibly  precluding 
selection  of  the  a[q>Ucant  The  authority 
for  collecting  the  information  is  section  9 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.  2). 

Dated:  January  12, 1988. 
Sadye  B.  Dunn. 

Secretary.  Consumer  ProdtK^  Safety 

Commission. 

(FR  Doc  89-1215  Filed  1-18-88:  8.-45  am) 

BHJJNG  cooc  sass-ai-a 


DEPARTMENT  OF  DEFENSE 

Dspsrtnwnt  of  th8  Amy 

AniMd  FofCM  EpidstniolOQicsi  Bovd; 
upon  awonng 

1.  In  accrodance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  aimoimcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board,  DOD. 

Date  of  Meeting:  February  16. 1989. 

Time:  0800-1600 

Place:  Walter  Reed  Army  Institute  of 
Research,  Washington,  DC 

Proposed  Agenda:  Army  and  Navy 
Streptococcus  surveillance,  status  of 
influenza  strains,  clinical  and  field  trials 
of  typhoid  fever  vaccines.  Air  Force 
poUo  vaccine  program,  update  on  HTV 
serotesting  for  the  Armed  Forces,  HIV 
prevalence  in  Army  reservists.  Air  Force 
testing  for  Ehrlichiosis. 
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2.  This  meeting  will  be  open  to  the 
public  but  hmited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary.  AFfS.  Skyline  Six. 
5109  Leesburg  Pike.  Room  M7.  Falls 
Church.  Virginia  2ai>«1-32S8. 

Dated:  fanuary  4.  IfleS. 
Robart  A.  Walla. 

ColoimL  USA.  ktSC  Ex»cutiv»  SacrNory. 
|FR  Doc.  89-12U  Piled  1-tS-ag:  8:45  am| 
icooa  art 


Opwi  MttUnp 

1.  In  accordance  with  section  10(aX2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  02-403)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Armed  Force* 
Epidemiological  Board.  DOD. 

Date  of  Meeting:  17  February  1900 

Time:  0630-1530 

Place:  Walter  Reed  Army  Institute  of 
Research.  Washington.  DC 

Proposed  Agenda:  Reports  by  the 
Preventive  Medicine  OfBcers  of  the 
Armed  Forces.  Navy  plan  for  physical 
examinations  and  cardiovascular 
screening,  comments  on  legal  plan  of 
action  for  the  national  tropical  medidna 
program.  HTLV-I  testing,  automated 
support  of  ambulatory  care,  live  fir« 
testing  and  combat  casualty  prediction, 
statue.  Army  drug  testing  program, 
update  on  worldwide  medical  risk 
assessment. 

This  meeting  will  be  open  to  the 
public  but  limited  by  spac« 
acconunodations.  Any  interested  person 
may  attend,  appear  before,  or  Hie 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advice  the 
Executive  Secretary,  APEB.  Skyline  Six. 
5109  Leesburg  Pike.  Room  067.  Falls 
Church.  ViigMa  22041-3256. 

Dated:  fanuary  4. 1900. 

Colonel.  USA.  MSC  Executive  Secretary. 
I  PR  Doc  a»-12S4  Filed  l-tS-aS:  8:45  ami 
lOOMsr* 


Trafllc 

Ctainw  SympodURi;  Opwi  MsvtinQ 

Announcement  is  made  of  meeting  of 
the  Military  Personal  Property  Claims 
Symposium.  This  meeting  will  be  held 


on  JO  February  1989  at  the  Sheraton 
Crystal  Gty  Hotel.  Arlington.  Virginia. 
and  will  convene  at  0630  hours  and 
adjourn  at  approximately  1500  hours. 

Proposed  Agenda:  The  purpose  of  this 
syn)posium  is  to  provide  a  public  forum 
for  the  discussion  of  matters  of  mutual 
interest  concerning  the  Department  of 
Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MT- 
PPM,  at  telephone  number  756-1600, 
between  0600-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  Febraaty  2, 190B. 

Dale:  lanuary  B,  1S8B. 
loaapk  R.  Maiotta. 

Colonel  C&  Director  afPenonal  Property. 
|FR  Doc  89-1285  FiM  1-18-80:  8:45  ami 


DEPARTMENT  OF  ENERGY 
CiMiduet  ol  EnnlavaaK  ^ati9ir  of 


SecUon  207(f),  title  1&  United  Sutes 
Code,  and  section  e06(aK3)  of  the 
Department  of  Energy  Oganizatioa  Act 
(Pub.  L  95-91)  authorixe  me  Secretary  of 
Energy  to  waive  the  post-employment 
restrictions  of  subsections  (a),  (b).  and 
(c)  of  section  207.  title  16.  United  States 
Code,  and  of  subsection  (a)(1)  ol  section 
006  of  the  Department  of  Energy 
Oi<ianixation  Act  respectively,  to  permit 
•  former  employee  srith  outstani&ig 
scientific  or  technokigical  qualifications 
to  make  appearances  before  or 
communications  to  the  Department  in 
connection  with  a  particular  matter 
which  requires  such  qualifications  (in 
the  case  of  section  207).  or  which  lies  in 
a  scientific  or  teciinological  field  (in  the 
case  of  section  605).  where  it  has  been 
determined  that  such  a  waiver  would 
serve  the  national  interest 

It  has  been  established  to  my 
satisfaction  that  Ronald  W.  Cochran, 
currently  Acting  Director  of  the 
Department  of  Energy  Office  of  New 
Production  Reactors,  has  a  unique 
combination  of  outstandmg 
technological  qualifications  in  the  fields 
of  metallurgy,  laser  research,  and 
special  isotope  separation  processes, 
and  extensive  experience  in 
management  and  administration  of 
scientific  research  and  development 
programs,  especially  as  they  relate  to 
construction  and  d»iign  of  nuclear  plant 
systems.  I  am  further  satisfied  that  it 
will  serve  the  national  interest  to  permit 
him.  in  his  new  capacity  as  Deputy 
Associate  Director  for  the  Laser 


Program  at  Lawrence  Livennore 
National  Laboratory,  to  appear  before 
and  communicate  with  employees  of  the 
Department  of  Energy  and  other 
Covemment  agencies  with  respect  to 
the  planning,  funding,  technological 
development,  operation,  and 
management  of  the  Laboratory's  laser 
program  and  other  related  programs, 
including  the  Special  Isotope  Separation 
Project.  I  am  satisfied  that  these 
activities  are  in  a  scientific  or 
technological  field  whidi  requires  the 
qualifications  stated. 

I  have,  therefore,  waived  tfie  post- 
employment  prohibitions  of  subsections 
(a),  (b).  and  (c)  of  section  207.  title  18. 
United  States  Code  (in  consultation  with 
the  Director  of  the  Office  of  Government 
Ethics),  and  of  subsection  (a)(1)  of 
section  606  of  tfie  Department  of  Energy 
Organization  Act,  with  respect  to 
contact  by  Mr.  Cochran  with  employees 
of  the  Department  of  Eneigy  and  other 
Government  agencies  to  permit  him  to 
undertake  the  stated  activities. 

Date:  fanuary  11. 1980. 
|ohB  a.  Hatriintwi. 
Secretary  of  Energy. 
|FR  Doc  80-1265  Filed  l-18-e8(  ft4S  am) 


hilani  to  NsooHala  a  Qranl  tvHh  Um 

WNVWHiy  or  Kansas 

Summary:  Based  upon  a  

determination  made  pursuant  to  10  CFR 
60ai4(e).  the  U.S.  Department  of  Energy 
(DOE).  Idaho  Operations  Office  intends 
to  negotiate  on  a  noncompetitive  basis  a 
grant  for  $140,000  with  the  University  of 
Kansas  Center  for  Research,  Ino. 
Laivrence.  Kansas.  This  activity  is  based 
on  submission  of  an  Unsolicited 
Proposal  titled.  "Gelled  Polymer 
Systems  for  Permeability  Modification 
in  Petroleum  Reservoirs"  to  the  DOE. 
The  grant  will  be  to  develop  procedures 
for  the  design  and  evaluation  of 
processes  that  modify  the  permeability 
of  hydrocarbon  reservoirs  by  coupling 
results  of  laboratory  experiments  with 
mathematical  models.  The  grant  will 
also  develop  gelling  systems  that  have 
the  potential  for  in-depth  permeability 
modincation.  The  participant  will:  (1) 
Develop  physical  and  chemical 
descriptions  of  gelling  systems.  (2) 
experimentally  investigate  gelation  in 
porous  media,  and  (3)  develop 
correlations  and  mathematical  models 
of  in  situ  gelation.  This  program  is  a 
continuation  of  research  presently  being 
funded  by  DOE.  therefore,  competition 
for  support  would  have  a  significant 
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adverse  effect  on  continuity  or 
completion  of  the  activity.  The  use  of- 
gelled  polymers  as  propoosed  by  the 
University  of  Kansas  to  impove  the 
volumetric  sweep  of  fluid  displacement 
processes  represent  an  innovative 
approach  with  the  potential  to 
significantly  impact  the  DOE  mission. 
Public  response  may  be  addressed  to  the 
contract  specialist  stated  below. 

Contact  Trudy  A.  Thome,  Contract 
Specialist,  U.S.  Department  of  Energy. 
Idaho  Operations  Office.  785 IXM  Mace. 
Idaho  Falls.  Idaho  83402.  Telephone: 
(206)  526-0519. 

Date:  January  4, 1980. 
H.  Bfsnt  daik. 

Director,  Contracta  Management  Division. 
[FR  Doc  80-1264  FUed  1-18-80;  8:45  am] 


of  Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  (202) 
586-290a 


Administration 


IDoctoiNaPP-661 
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r:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  application  by  Bangor 
Hydro-Electric  Company  for  a  permit  to 
construct  connect  <H>erate  and  maintain 
electric  transmission  facilities  at  the 
intematimial  border  between  the  United 
States  and  Canada. 


:  Bangor  Hydro-Electric 
Company  (Bailor  Hydro)  has  applied  to 
die  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  for  a  Presidential  permit  to 
construct  connect  operate  and  maintain 
electric  transmission  facilities  at  the 
international  border  between  the  United 
States  and  Canada.  This  application  is 
contained  in  the  ERA  Docket  No.  PP-89. 

Bangor  Hydro  is  proposing  to 
construct  single-circuit  345  kilovolt 
(kV),  overhead  transmission  line  which 
would  cross  the  U.S.-Canadian 
international  border  at  Baileyville, 
Maine,  extend  approximately  80  miles 
through  the  State  of  Maine,  and 
terminate  at  an  existing  345/115  kV 
substation  in  Orrington,  Maine.  Bangor 
Hydro  has  submitted  this  application  on 
behalf  of  itself  and/or  a  new 
transmission  company  or  partnership 
yet  to  be  determined. 

MM  nillTMM  OMNMIA'nON  CONTACT: 
Anthony ).  Como,  Economic  Regulatory 
Administration  (RG-22),  Department 
of  Energy,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  (202) 
S86-5935 
Lisa  Courtney  M.  Howe,  Office  of 
General  Counsel  (GC-41),  Department 


riWY  MrONMATKM:  On 
December  16, 1988,  Bangor  Hydro 
applied  to  the  ERA.  pursuant  to 
Executive  Order  10485,  as  amended  by 
Executive  Order  12038.  for  a  Presidential 
permit  to  construct  connect  operate 
and  maintain  electric  transmission 
facilities  at  the  international  border 
between  the  U.S.  and  Canada.  This 
application  has  been  docketed  as  PP-89. 
Bangor  Hydro's  proposed  project  is 
8ch«luled  for  service  by  1991  and  would 
consist  of  construction  of  an  80-mile,  345 
kV,  overhead  electric  transmission  line 
which  would  cross  the  U.S.-Canadian 
border  at  Baileyville,  Maine,  and 
terminate  at  an  existing  345/115  kV 
substation  located  at  Orrington,  Maine. 
The  proposed  facilities  would  connect  at 
the  int^national  border  with  similar 
facilities  to  be  constructed  by  the  New 
Brunswick  Electric  Power  Commission 
(NBEPC). 

Bangor  Hydro  states  that  the  proposed 
line  likely  vrill  be  constructed,  owned 
and  operated  under  a  joint  venture. 
Bangor  Hydro,  the  NBB>C  and  Maine 
PubHc  Service  Company  are  conducting 
studies  related  to  the  construction, 
maintenance  and  operation  of  the 
pnqxMed  transmission  line.  The  actual 
entity  or  form  of  entity  contemplated  by 
the  joint  venture  has  not  yet  been 
determined.  At  the  time  such 
determination  is  made,  the  entity  may 
be  substituted  for  Bangor  Hydro  as  the 
applicant 

According  to  the  applicant  the 
proposed  interconnection  is  intended  to 
provide  Bangor  Hydro  and  other  New 
England  electric  utilities  with  the  ability 
to  obtain  increased  power  system 
efficiency,  reduced  power  costs, 
improved  power  system  reliability  and 
additional  power  supplies  from  Canada. 

The  proposed  interconnection  would 
operate  in  parallel  with  a  heavily  loaded 
existing  345  kV  line  owned  by  the  Maine 
Electric  Power  Company  (MEPCO). 
Accordinglto  Bangor  Hydro,  the  existing 
MEPCO  line  operates  nearly 
continuously  at  its  700  megawatt  (MW) 
limit  Bangor  Hydro's  proposed  new  line 
would  increase  by  300  MW  the  power 
transfer  capability  between  the  NBEPC 
and  Bangor  Hydro  and/or  other  New 
England  utilities. 

"Hie  applicant  contends  that  the 
additional  300  MW  of  transfer  capacity 
would  provide  opportimities  for  short- 
term  economic  interchanges  of  power 
between  the  NBEPC  and  the  New 
England  region.  In  addition,  the 
applicant  has  estimated  that  the 
additional  300  MW  of  transfer  capacity 


will  make  available  approximately  3040 
MW  of  emergency  capacity  to  the 
electric  utilities  in  the  New  En^and 
region  even  if  no  generating  capacity  is 
actually  purdiased  by  New  England 
utilities. 

Finally.  Bangor  Hydro  claims  that  the 
increased  power  transfer  capability 
would  provide  for  the  transmission  of 
long-term  capacity  from  Canada  if  and 
when  additional  power  purchases  are 
made. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  for  a 
Presidential  permit  should  file  a  petition 
to  intervene  or  protest  widi  the 
Economic  Regulatory  Administration. 
Room  3H-087.  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  in  accordance 
with  SS  385.211  or  385.214  of  the  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  ERA  on  or 
before  February  21, 1989.  An  additional 
copy  of  such  petitions  to  intervene  or 
protests  also  riuMdd  be  filed  with: 

Frederick  S.  Sanqi.,  Esq.,  Bangor  Hydro- 
Electric  Co..  33  State  Street  P.O.  Box 
932,  Bangor,  Maine  04401. 

William  J.  Madden.  Jr.  Esq..  Bishop, 
Cook,  Purcell  ft  Reynolds.  1400  L 
Street  NW.,  Washington.  DC  2006- 
3502. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
ERA  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214.  Section 
385.214  requires  that  a  petition  to 
intervene  musi  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petition^-  has  a  ri^t  to 
partitipate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner's  participation  is  in  the  public 
interest 

Before  a  Presidential  permit  may  be 
issued,  the  environmental  impacts  of  the 
proposed  DOE  action  (i.e.,  granting  the 
Presidential  permit  with  any  conditions 
and  limitations,  or  denying  the  permit) 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1966  (NEPA).  The  NEPA  compliance 
process  is  a  cooperative,  non- 
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advcTMrial  prof—  involving  memben 
of  the  pttMic  itats  govamment*  and  ttia 
Federal  government.  The  prooeas 
affords  all  persons  interested  in  or 
potentially  affected  by  the 
environmental  consequences  of  s 
proposed  action  an  opportunity  to 
present  their  views,  which  will  be 
considered  in  the  preparation  of  the 
environmental  docomentalion  for  the 
proposed  action.  Intervening  and 
becoming  a  party  to  this  proceeding  will 
not  create  any  spedal  status  for  the 
petitioner  with  regard  to  the  NEPA 
process.  Notice  of  upcoming  NEPA 
activities  and  information  on  bow  the 
public  can  participate  in  those  activities 
will  be  published  in  the  Fwknl 
Register,  local  newspapers  and  public 
libraries  and/or  reading  rooms  in  the 
vicinity  of  the  proposed  transmission 
line. 

Copies  of  this  application  will  be 
made  avsilable.  upon  request,  for  public 
inspection  sod  copying  at  the 
Department  of  Energy's  Freedom  of 
Information  Roooi.  Room  Ifi-ioa 
Forrestal  Building.  100  Independence 
Avenue  SW..  Washingtoa  DC  from  SA) 
a.m.  to  4.-00  pjn..  Monday  through 
Friday,  except  Federal  holidays. 

Usued  in  Wsahiogloa.  DC  on  Januaiy  11. 
1900. 
CoMlMcaLlncUey. 

AcUng  Dinclor.  Offic*  ofFUela  Pmgraim. 
Economic  Regulatory  Adminittralion. 
[FR  Doc  8»-1287  Piled  1-18-88C  ft4S  ami 
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ti  Economic  Regulatory 
Administration.  DOB. 
action:  Notice  of  order  extending 
blanket  authorisation  to  import  natural 

8»»- 

•uaNMnv:  The  Econontic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  sn  order  extending  Access 
Energy  Corporation's  (Access)  blanket 
suthorization  to  import  natural  gas.  llie 
order  issued  in  ERA  Docket  No.  88-4S- 
NG  suthorixes  Access  to  Import  up  to 
296  Bcf  of  natural  gas  over  a  two-year 
period  beginniag  famiary  1. 1980. 
through  DaceabOT  31. 18Mi 

A  copy  of  thia  order  ia  available  for 
inspecMon  and  copying  in  Am  Natural 
Gas  Division  Docket  Rooan.  3F-06e, 
Forrestal  Building.  1000  Independence 
Avenue  8W..  Waslrii««an.  DC  SOaH. 
(202)  506-9478.  The  docket  room  is  open 


between  tha  hours  of  8:00  a.m.  and  4J0 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  WssMnglon.  DC  lamisiy  11, 
1989. 
Coostanos  L.  BueUsy. 

Acting  Dinctor.  Office  ofFueh  Program, 
Economic  Regithlory  Adminietrotion. 
|FR  Doc  89-1208  FUwl  1-18-89: 8:45  sm) 


(OoeiMt  Noa.  CM7-7S-801  at  aL] 
Tannaaaaa  Qm  PIpaMa  Ca  at  a^ 


Take  notice  tiiat  the  following  filings 
have  been  made  with  tbe  Commission: 

1.  Tsnnssssi  Gas  PtpaUoa  Company 
IDockat  Na  a«7-7S-«01| 
fanaaiy  9. 1989 

Take  notice  that  on  January  B,  IMO,' 
Tennessee  Gas  Pipeline  Company 
(Apfflicanl),  P.O.  Box  2511  Houston. 
Texas  77252.  filed  in  Docket  No.  CPB7- 
7S-001.  as  part  of  s  Stipulation  and 
Agreement  (Stipulation)  lietween 
Applicant  and  Providence  Gas  Company 
(IhY)vidence).  an  amendment  to  its 
pending  spplication  filed  in  Docket  No. 
CP87-75-000  pursuant  to  sections  7(c) 
and  7(b)  of  the  National  Gas  Act  to 
change  Providence's  right  to  receive  firm 
transportation  service  within  its 
proposed  30,000  dekatherms  per  day 
(Dtd)  Rate  Schedule  CD-6  contract 
entitlement  with  the  option  to  convert 
the  entire  30.000  Dtd  MaxinmB  Daily 
Quantity  (MD(^  and  10.960000  Dth 
Annual  Quantity  Limitation  (AQL)  to 
firm  transportation,  all  as  more  fully  set 
forth  in  the  smendment  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

In  Docket  No.  CPB7-7S-Q00.  Applicant 
requests  suthoriiation  to  (1)  seH  for 
resale  up  to  30.080  Dtd  and  10.9804)00  Dt 
annually  to  Providence  under  its 
existing  Rate  Schedule  CD-0,  (2) 
construct  snd  operate  the  necessary 
facilities  to  effectuate  the  sale  for  resale, 
and  (3)  transport  on  any  day  third  party 
supplies  on  behalf  of  Providence  up  to  a 
volume  equal  to  the  difference  between 
Providence's  MDQ  snd  the  vohuie 
purchased  on  that  day  from  Tennessee. 
In  Docket  No.  CPB7-75-001  and  the 


'  Hm  pstlUuu  to  I 
|afnMnrS.1Si 

1 3S1  JOTtb)  «f  *•  CMMriMiMI-a  I 
SSlJOr)  was  aol  paid  teM  IsmmitSl  1 
ISI.Mn(bN2NII0  of  Ika  CooMniMton'*  RmIm  pro««dt 
IImiI  Km  filing  data  it  the  date  on  whidh  (tic  (ea  ia 
paid. 


Stipulation.  Applicant  now  proposes  to 
replace  the  February  11, 1986,  Precedent 
Agreement  and  attached  Gas  Sales 
Contract  (lied  In  Dodcet  No.  CPB7-7S- 

000  with  the  December  20. 1988  Revised 
Precedent  Agreement  and  Gas  Sales 
Contract  filed  as  part  of  the  sab)ect 
amendment  and  Stipulatkm. 

Specifically,  in  Docket  No.  CPe7-7S- 

001  Applicant  is  proposing  to  eliminate 
its  contractual  obligation  to  provide  the 
within  MDQ  firm  transportation  service 
for  Providence  requested  in  its  Docket 
No.  CPB7-7S-000.  In  Ken  thereof. 
Applicant  proposes  to  provide 
Providence  with  the  option  to  convert  its 
entire  Rate  Schedule  CD-6  sales  MDQ 
and  AQL  to  firm  tranaportatkw  in  the 
following  increments:  (1)  Twenty-five 
percent  (25%)  of  the  KOX}  and  AQL 
during  the  first  and  second  year  of  the 
Gas  ^les  Contract:  (2)  twenty  percent 
(20ft)  of  the  MDQ  and  AQL  durii«  the 
third  year  of  the  Gas  Sales  Contract: 
and  (3)  fifteen  percent  (19%)  of  the  MDQ 
and  AQL  during  the  forth  and 
subsequent  years  of  the  Gas  Sales 
Contract. 

Applicant  requests  that  the  proposed 
transportation  conversion  ofitkn  ba 
subiect  to  (1)  Applicant  receiving 
Commission  authorizatioa  to  abandon 
the  sales  service  and  to  provide  the 
requested  firm  transportation  service, 
(2)  the  availability  of  capacity  on 
Applicant's  system  froai  Providence's 
potential  firm  gas  transportation  receipt 
pointo  stated  in  Exhtt>H  B  to  the  Gas 
Sales  Contract  and  (3)  Applicant's 
receipt  of  Commission  authorisation  to 
charge  transportation  rates  equivalent  to 
the  non-gas  components  of  Applicant's 
Rate  Schedule  CEMi  sales  rates.  In  this 
regard.  Applicant  requests  preyanted 
airthority  to  abandon  the  sales  service 
and  to  provide  the  firm  transportation  in 
accordance  with  such  oonveraion  ri^ts 
at  rates  equivalent  to  the  non-gas 
component  of  Applicant's  Rate  Schedule 
CD-6. 

Applicant  states  that  subject  to 
certain  conditions  stated  in  Article  I  of 
the  Gas  Sales  Contract  Providence  has 
agreed  to  convert  up  to  fifty  percent 
(50%)  of  the  propoaed  MDQ  and  AQL 
from  a  firm  sales  service  to  s  firm 
transportstion  service  from  a  potential 
point  of  receipt  on  the  pipeline 
Applicant  proposes  to  construct  to 
deliver  gas  produced  from  the  Mobil  Bay 
Area.  A^icant  explains  that  such 
converaian  rights  vrill  be  in  lieu  of  tbe 
conversion  rights  set  forth  above  for  the 
contract  year  in  which  I¥ovidaace 
converts  to  firm  transportation  from  a 
point  of  receipt  on  the  Mobile  Bay 
pipeline,  fai  addition.  Appticant  has 
ayeed  to  build  certain  fadlities  to 


Fadotal 
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enable  Providence  to  exercise  its 
conversion  rights,  subiect  to  the 
fulfillm^it  ot  certain  conditions, 
including  Providence's  agreement  to 
either  reimbtvse  Applicant  for  the  costs 
of  the  facilities  or  pay  an  incremental 
rate  for  transportation  on  the  faciUties. 
Finally.  Applicant  indicates  that 
Providence  will  be  entitled  to  any 
standby  service  that  is  offered  by 
Applicant  snd  will  not  be  precluded  by 
the  Gas  Sales  Contract  from 
participating  in  any  gas  inventory 
charge  which  is  offered  by  Applicant 
and  approved  by  the  Commission, 
provided  that  such  participation  will  not 
affect  Providence's  obligation  to  convert 
gas  sales  to  firm  transportation  to  a 
point  of  receipt  on  the  Mobile  Bay 
pipeline  as  set  forth  above. 

Applicant  states  that  the  Commission 
Staff's  environmental  review  of  the 
facilities  proposed  in  Docket  No.  CP87- 
75-000  is  underway.  The  Stipulation 
provides  for  the  possibility  of  a 
bifurcation  of  these  prooee<fags 
whereby  the  services  proposed  herein 
would  be  authorized  subject  to  the 
satisfactory  resolution  of  any  remaining 
environmental  issues. 

Commemt  date:  January  30, 19801  in 
accordance  wiA  die  first  subparagraph 
of  Standwd  Paragraph  F  at  the  end  of 
this  notice. 

2.  WUBams  Natussl  Gas  Company 
(Docket  No.  CP8»-S2S-oeo| 
)anuaiy  lOi  1988. 

Take  notice  diat  on  January  4. 1989, 
Wiffiams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Ttilsa.  CNJahoma  74101. 
filed  in  Docket  No.  CP8e-52».000  a 
request  pursuant  to  i  157.205  of  Ae 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206)  for 
authorisation  to  construct  and  operate 
measuring  and  regulating  fscflfties  to 
replace  existuig  fridlities  in  Lawrence 
County,  kfissotfft  for  the  delivery  of 
natund  gas  to  the  Kansas  Power  and 
Li^t  Company  (KFL).  under  the 
certificate  issaed  in  Docket  No.  Cnz- 
479-000  under  the  Natural  Gas  Act  all 
as  more  fiilly  set  forth  in  the  request 
which  is  on  file  with  dM  Commission 
and  open  to  public  inflection. 

WNG  states  that  the  existing  facilities 
were  installed  under  Commission 
authorization  in  Docket  No.  CP88-108- 
000  to  serve  a  new  resale  customer  of 
KPL  the  Hudson  Turkey  Farm  (Hudson). 
in  Monett  Missouri.  It  is  explained  that 
the  facilities  were  inadequate  for  the 
volume  of  gas  being  dcltvaced.  rad  that 
the  service  commenced  on  a  partial 
basis.  It  is  assarted  that  WNG  now 
propoaes  to  correct  the  error  by 
installing  facilities  unth  suffidant 


capacity  to  serve  KPL  It  is  stated  that 
Hudson's  full  requirement  is  expected  to 
be  4,535  Mcf  of  gas  per  year  with  a 
maximum  of  72  Mcf  on  a  peak  day.  It  is 
estimated  that  the  cost  oi  construction 
would  be  $10,330.  which  would  be  paid 
from  treasury  cash.  WNG  states  that  the 
change  in  facilities  is  not  prohibited  by 
any  existing  tariff  and  that  WNG  has 
sufficient  capacity  to  deliver  the  full 
volumes  without  any  negative  impact  on 
existing  customers. 

Comment  date:  February  24, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Alabama-Tennessee  Natural  Gas 
Company 

(Docket  No.  CP8O-526-0Q0| 
Januaiy  10, 1980. 

Take  notice  that  on  January  3, 1969, 
Alabama-Tennessee  Natural  Gas 
Company  (A-T),  P.O.  Box  918,  Florence, 
Alabama  35631,  filed  in  Docket  No. 
CP89-526-000  an  application  pursuant  to 
section  7(c)  of  the  Natiiral  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  to  transport  natural  gas  on 
behalf  of  the  city  of  Florence  Natural 
Gas  Department  (Shipper),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  opm  to 
public  inspection. 

A-T  requests  authorisation  to 
transport  on  behalf  of  Shipper,  on  an 
intemiptible  basis  for  a  terra  of  two  (2) 
years,  up  to  12. 436  dL  equivalent  of  gas 
per  day.  A-T  states  that  Shipper  wouid 
cause  gas  to  be  delivered  to  various 
points  of  interconnection  of  the  facilities 
of  Tennessee  Gas  Pipeline  Company 
(Tennessee)  or  Columbia  Gulf 
Transmission  Company  (Coluaibia  Gulf) 
or  Tennessee  River  Intrastate  Gas 
Company,  Inc.  (TRIGAS)  for  redelivery 
to  A-T.  A-T.  it  is  said,  would  receive 
such  gas  at  the  existing  point(s)  of 
interconnection  between  A-T  and 
Tennessee  located  in  Alcorn  County, 
Mississippi  or  Colbert  County,  Alabama, 
and/or  Columbia  Gulf  located  in  Alcorn 
County.  Mississippi,  snd/or  TRIGAS. 
located  in  Colbert  County.  AUi>ama. 
A-T  states  further  that  it  would 
redeliver  tO)Shipper  an  equivalent 
quantity  of  gas  to  existing  point(s)  of 
interconnection  between  the  fadlities  of 
A-T  and  Shim>er  as  set  out  in  Exhibit  F 
of  the  application. 

For  this  transportation  service,  A-T 
indicates  that  Shipper  has  agreed  to  pay 
each  month,  the  applicable 
transportation  chaige(8)  as  approved  by 
theFERC 

Canment  date:  February  2A,  1988.  ia 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4.  Williams  Natanal  Gas 

|Docl(et  No.  CP89-53O-O0OI 
lanuary  10, 1989. 

Take  notice  that  on  January  4, 198B. 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CPa8-530-000  a 
request  pursuant  to  §|  157.205  and 
284.223(2)(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  gas  for 
Armco,  Inc.,  Midwestern  Steel  Division 
(Armco)  under  WNG's  blanket 
certificate  issued  in  Dodcet  No.  CP86- 
631-000  pursuant,  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

WNG  states  that  it  would  transport 
on  an  intemiptible  basis,  up  to  a 
maximum  to  15,000  MMBtu  of  natural 
gas  per  day  for  Armco.  WNG  states  that 
various  receipt  points  would  be  located 
in  Colorado,  Kansas  and  Wyoming  and 
the  delivery  points  would  be  on  WNG's 
pipeline  system  in  Kansas  and  MissourL 
V\^G  indicates  that  the  total  volume  of 
gas  to  be  transported  for  Armco  on  a 
peak  day  would  be  15JXn  MMBtu:  cm  an 
average  day  would  be  12.000  MMBtu: 
and  an  aimnal  basis  wotdd  be  5.4754100 
MMBtu.  WNG  indicates  it  would 
perform  the  proposed  transportation 
service  for  Armco  pursuant  to  a  service 
agreement  dated  August  3a  1968, 
between  WNG  and  Armco. 

WNG  states  that  it  commenced  the 
transportation  of  natival  gas  for  Armco 
on  October  1, 1988,  at  Docket  No.  ST80- 
510-000  for  a  120-day  period  pursuant  to 
S  284.223(aXl)  (rf  the  CommissiAn's 
Regulations.  WNG  states  that  it 
proposes  to  continue  this  service  in 
accordance  widi  {{  284.221  and  284.223. 
WNG  states  that  no  new  facilities  are 
proposed  in  order  to  provide  this 
transportation  service. 

WNG  also  states  that  it  has  no 
knowledge  of  any  agency  relationship 
imder  which  a  local  distribution 
company  or  an  affiliate  of  Armco  will 
receive  nattiral  gas  on  behalf  of  Amco. 

Comment  date:  February  24, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Cempeny 

[Docket  Na  CP89-542-0M 
Januaiy  10. 1980. 

Take  notice  that  on  January  5, 1980, 
Tennessee  Gas  Pipeline  Cosapany, 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP»- 
542-000  a  request  pursuant  to  f  157^06 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  ( 18  CFR  157.205) 
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for  authoriiatioa  to  iwovidt  ■ 
transportation  aervica  for  Ra«d 
K4inerala.  A  Diviaion  of  Haraco  Corp. 
(Read  Minerals),  an  end-uaar,  under  the 
blanket  cartificata  laaued  in  Docket  No. 
CPB7-11S-000  on  Juno  18, 1987,  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  mora  fully  sat  forth  in  the  request  that 
is  on  nie  with  the  Commission  and  open 
for  public  inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  October 
17. 1988.  as  amended  by  letter 
agreement  dated  December  2, 1968, 
under  its  Rate  Schedule  IT,  it  proposes 
to  transport  up  to  5.100  dekatheims  (dt) 
per  day  equivalent  of  natural  gas  for 
Reed  Minerals  from  points  of  receipt 
listed  in  Exhibit  "A"  of  the  agreement  to 
delivery  points  also  listed  in  Exhibit 
"A".  Tennessee  states  that  it  would 
receive  the  gas  at  existing  points  on  its 
system  located  offshore  Louisiana  and 
in  the  State  of  Louisiana,  and  that  it 
would  transport  and  redeliver  the  gas  to 
delivery  points  intercoimecting  wiSi  (1) 
Columbia  Gas  Transmission 
Corporation  at  (a)  Dungannon  and  (b) 
Brinker,  both  located  in  Columbiana 
County.  Ohio,  and  (c)  Cambridge, 
located  in  Guernsey  County,  Ohio,  and 
(2)  CNG  Transmission  Corporation  at 
Broadrun  Cornwall  in  Kanawha  County, 
West  Virginia. 

Tennesaea  adviaas  that  sarvica  under 
1 284.223(a)  oommancad  Dacambar  1. 
1988.  as  reported  in  Docket  Na  ST89- 
1340  (filed  December  18, 1988). 
Tennessee  further  advises  that  it  would 
transport  5,100  dt  on  an  average  day  and 
l,861JMn  dt  annually. 

Comment  data:  February  24. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  United  Gaa  Pipe  Lkia  Company 

(Docket  No.  CP8»-«76-000| 
January  10. 1980 

Take  notice  thaty  on  December  22. 
1988.  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478,  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP8»- 
47IM)00  a  request  pursuant  to  li  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorixatlon  to  provide  an  Intemiptible 
transportation  sarvica  on  behalf  of 
Texas  Gas  Marketing.  Inc..  a  marketer 
of  natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP8fr-fr- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act  all  as  mora  fully  sat  forth  in  the 
request  which  is  on  flla  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  the  intemiptible  gas 
transportation  sarvica  agreement  dat«l 


May  8. 1988,  propoeat  to  transport  a 
maximum  daily  quantity  of  1084)00 
MMBtu  equivalent  of  natural  gas  and  an 
annual  quantity  of  37,8084)00  MMBtu 
equivalent  of  natural  gas,  using  existing 
facilities  to  provide  transportation 
service  pursuant  to  that  agreement  It  is 
stated  that  the  executed  amended 
agreement  contains  the  location  of  the 
receipt  and  delivery  points  in  Exhibits  A 
and  B.  United  further  states  that  service 
commenced  October  31. 1988,  as 
reported  in  Docket  No.  ST89-1218 
pursuant  to  1 284.223(a)  of  the 
Regulations. 

Comment  date:  February  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  WUHama  Natural  Gas  Company 
(Docket  Na  CPa»-(U8-000| 
January  la  1088. 

Take  notice  that  on  January  3, 1989, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa. 
Oklahoma  74101.  filed  in  Docket  No. 
CP80-828-OOO  a  request  pursuant  to 
1 157.206  of  the  Commission's 
Regulations  for  authorixatlon  to  provide 
transportation  on  behalf  of  Western 
Kraft- Willamette  Industries.  Inc. 
(Western  Kraft),  under  Williams' 
blanket  certificate  issued  in  Docket  No. 
CPB6-831-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  appUcatioo  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williams  requests  authorization  to 
transport  on  an  intenuptible  basis,  up 
to  a  maximum  of  300  MMBtu  of  natural 
gas  per  day  for  Western  Kraft  from 
receipt  points  located  in  Kansas  and 
Oklahoma  to  delivery  points  located  in 
Kansas  and  Missouri.  Williams 
anticipates  transporting  on  an  average 
day  200  MMBtu  and  an  annual  volume 
of  109,500  MMBtu. 

Williams  states  that  the 
transportation  of  natural  gas  for 
Western  Kraft  commenced  on 
November  1, 1988,  as  reported  in  Docket 
No.  ST8»-1152-00a  for  a  12l><lay  period 
pursuant  to  i  284.223(a)  of  the 
Conunission's  Regulations  and  the 
blanket  certificate  issued  to  Williams  in 
Docket  No.  CP8e-831-00a 

Comment  date:  February  24, 1980,  in 
accordance  ivith  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  United  Gas  Pipe  Una  Coaq^any 

[Docket  No.  C3>8»-594-000| 
January  10, 1980. 

Take  notice  that  on  January  5, 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  a  request  pursuant  to 


II  157.206  and  284.223  of  the 
Commission's  Regulations  in  Docket  No. 
CP88-634-000,  to  provide  intemiptible 
transportation  service  on  behalf  of  Gulf 
South  Pipeline  Company,  a  Hinshaw 
pipeline  company,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  the  Intemiptible 
Gas  Transportation  Agreement  Tl-21- 
1963,  dated  November  18, 1968,  proposes 
to  transport  a  maximum  daily  quantity 
of  15,450  MMBtu.  and  that  service 
commenced  December  1, 1968,  as 
reported  in  Docket  No.  ST89-1349, 
pursuant  to  1 284.223(a)  of  the 
Conunission's  Regulations. 

Comment  date:  February  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

•.KN  Energy,  Inc 
(Docket  No.  CPae-S40-000) 
January  10, 1989. 

Take  notice  that  on  January  5, 1989,  K 
N  Energy,  In&  (K  N),  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP8e-540-000  a  request 
pursuant  to  i  157.206(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  sales  tapes  for  the 
delivery  of  gas  to  end-users,  under  the 
blanket  certificate  issued  in  Docket  Nos. 
CP83-14O-00a  CP8^140-001,  and  CP8^ 
140-002  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  Bie  with 
the  Commission  and  open  for  public 
inspection. 

K  N  proposes  to  construct  and  operate 
sales  taps  to  various  end-users  located 
along  its  Jurisdictional  pipelines.  K  N 
states  that  the  proposed  sales  tapes  are 
not  prohibited  by  any  of  its  existing 
tari£b  and  that  the  additioncd  taps  will 
have  no  significant  impact  on  K  N's 
peak  day  and  annual  deliveries. 

Comment  date:  February  24. 1909,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Unltad  Gas  Pipe  Line  Company 

[Docket  No.  CP8e-532-000) 
January  ia  1969 

Take  notice  that  on  January  5, 1989, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas,  filed  in 
Docket  No.  CP80-532-000  a  request 
pursuant  to  1 157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  tranaportation 
service  on  behalf  of  Superior  Natural 
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Gas  (Superior),  a  marketer  ot  natural 
gas,  under  United's  blanket  certificate 
iaeoad  in  Docket  No.  CP68-6-00a 
pursuant  to  section  7  of  the  Natural  Gaa 
Act  aU  as  more  fully  set  fordi  in  the 
apidication  «vhich  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  requests  auftorization  to 
transport  on  an  intemiptible  basis,  up 
to  a  maximum  of  20300  MMBtu  of 
natural  gaa  per  day  for  Superior,  from 
Vermilkio  Parish,  Louisiana,  to 
Ouachita,  Rapides,  St  Landry,  and 
LaSalle  Parishes.  Louisiana.  United 
anticipates  tranqxMUng  an  annual 
vohime  of  7,5194)00  MMBtu. 

United  states  that  the  transportatioi 
of  natural  gas  for  Superior  ocmunoaced 
November  1, 1988,  as  reported  in  Docket 
No.  STBQ-1375-OOa  for  a  120-day  period 
pursuant  to  1 284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CP88-8-00a 

Comment  date:  February  24. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Unitad  Gas  Pipe  Una  Cooqiany 

(Docket  No.  CP80-631-000) 
{anuary  10, 1988. 

Take  notice  that  on  January  S,  1980. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Housttm.  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-531-000  a 
request  pursuant  to  i  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  1S7MS)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Texaco  Gas 
Marketing  (Texaco),  a  mariceter,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-8-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated  July  22. 
1988,  as  amended,  under  its  Rate 
Schedule  ITS,  it  proposes  to  transport  up 
to  103,000  MMBtu  per  day  equivalent  of 
natural  gas  for  Texaco.  United  states 
that  it  would  receive  the  gas  at  existing 
interconnections  in  multiple  states  and 
that  it  would  transport  and  redeliver  the 
gas  for  Texaco's  account  at  existing 
interconnections  in  multiple  states. 

United  advises  that  service  under 
i  284.223(a)  commenced  October  31, 
1988,  as  reported  in  Docket  No.  ST89- 
1373  (filed  on  December  19, 1988). 
United  further  advises  that  it  would 
transport  103,000  MMBtu  on  an  average 
day  and  37,595.000  MMBtu  annually. 


Comment  date:  February  24. 1989.  in 
acoordanoe  widi  Standard  Paragraph  G 
at  the  end  of  tfiis  notice. 

12.  UnHod  Gas  Pipe  Una  Coo^iaBy 

fPocket  No.  CPBe-433-000) 
Januaiy  10, 19881 

Take  notice  diat  on  January  5, 1980. 
United  Gas  Pipe  line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP80-533-000  a 
request  pursuant  to  1 157.205  of  die 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
audiorization  to  provide  an  interniptible 
transportation  sovice  for  Texican 
Natural  Gas  Company  (Texican).  a 
marketer,  under  Ae  bUunket  certificate 
issued  in  Dodcet  No.  CP88-e-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  aU  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  dated  October 
1. 198a  under  its  Rate  Schedule  ITS.  it 
proposes  to  transport  up  to  25.750 
MMBtu  per  day  equivalent  of  natural 
gas  for  "Texican.  United  states  that  it 
would  receive  the  gas  at  an  existing 
interconnection  between  United  and  Sea 
Robin  Pipeline  Company  near  Erath, 
Vetmilion  Parish,  Louisiana,  and  that  it 
would  transport  and  redeUver  the  gas  at 
an  interconnection  with  Southern 
Natural  Gas  Company  near  Penyville, 
Ouadiita  Paridu  Louisiana. 

United  advises  that  service  under 
1 284.223(a)  commenced  December  8, 
1988,  as  reported  in  Dodcet  No.  ST89- 
1274  (filed  on  December  14, 1988). 
United  further  advises  that  it  would 
transport  25,750  MMBtu  on  an  average 
day  and  9,398,750  MMBtu  annually. 

Comment  date:  February  24, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

IS.  Ctdumbia  Gas  Transmission 
Coiporaticm 

[Docket  No.  CP89-S14-000| 
January  10. 1989. 

Take  notice  that  on  December  30, 
1988,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue  BE.,  Charieston. 
West  Virginia  25314,  filed  in  Docket  No. 
CP89-514-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  partially 
abandon  sales  service  to  Baltimore  Gas 
and  Electric  Company  (BG&E),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  proposes  to  abandon  24,175 
dt  equivalent  per  day  of  firm  sales 


service  to  BG&E  under  Rate  Schedule 
CDS.  It  is  stated  that  such  abandonment 
reflects  BG&Fs  request  effective  April  1, 
1989,  and  represents  BGAE's  final 
reduction  in  firm  rales  service  pursuant 
to  Artide  Vm  of  the  stipulation  and 
agreement  in  Columbia's  PGA 
settlement  in  Docket  No.  TA8Z-1-21- 
001.  et  al.,  as  approved  by  the 
Commission  in  an  order  issued  June  14. 
1985  (31  FESC 1 81.307).  It  is  indicated 
that  tlyiropoeed  abandonment  results 
in  a  r^uction  erf  Rate  Schedule  CDS 
service  bom  3184)00  dt  equivalent  per 
day  to  293425  dt  equivalent  per  day. 
Cottunent  dote:  January  31, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  d!iis  notice. 

14.  aty  of  Callaway.  TsnnsssBB 
IDocket  Na  CP89-524-000) 
January  10, 1989. 

Take  notice  tiiat  on  December  3a 
1968,  the  City  of  Callaway,  Tennessee 
(Gallaway).  P.O.  Box  166,  Gallaway. 
Tennessee  38036,  filed  in  Dodcet  No. 
CP80-524-000  an  application  pursuant  to 
section  7(a)  of  the  Natural  Gas  Act  for 
an  order  directing  Texas  Gas 
Traiismissicm  Corporation  (Texas  Gas) 
to  connect  its  fadUties  and  to  render 
sales  service  to  Gallaway,  all  as  more 
fiilly  set  forth  in  the  application  which  ia 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Gallaway  states  that  all  gas  service  in 
Gallaway,  Fayette  County,  Tennessee,  is 
currentiy  provided  through  privately- 
owned  propane  deliveries.  It  is  stated 
that  Gallaway  seeks  to  receive  an  initial 
service  and  natural  gas  supply  from 
Texas  Gas  pursuant  to  Texas  Gas'  Rate 
Schedule  SG-1.  It  is  also  stated  that  the 
requested  service  will  be  provided  to  an 
area  of  Fayette  County,  Tennessee, 
induding  the  City  of  Gallaway. 
Tennessee,  and  its  environs.  In  the 
initial  year  of  service,  Callaway  states  it 
would  supply  gas  to  141  residential 
customers  and  10  commercial         j 
customers. 

Gallaway  proposes  to  receive  service 
from  one  meter  station  to  be  constructed 
by  Texas  Gas  in  Shelby  County, 
Tennessee.  In  addition,  it  is  stated  that 
Gallaway  would  install  the  necessary ' 
23,300  feet  of  4-inch  line  connecting 
Texas  Gas'  facilities  to  the  City  of 
Gallaway  at  a  total  cost  of  $300.00a  It  is 
stated  that  the  maximum  daily'bapacity 
of  the  line  will  be  200  Mcf-X 

Gallaway  states  that  it  will  finance 
the  project  through  a  grant  ($165,000) 
and  a  loan  ($135,000)  from  the  United 
States  Department  of  Agriculture.   I 
Farmers  Home  Administration. 
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Comment  data:  Ftbnwfy  24. 198a  in 
•ccordano*  witk  SUikUnI  Pvagrapk  G 
at  the  tnd  of  tMa  notice. 

la.  Gta—  Oiy  H^  Una  Caipiay 

(Docket  No.  Cn»-S1S-000| 
lanuary  10,  IMa 

Taka  notka  that  oa  Oecembar  3a 
1988,  Craan  Canyon  Pipe  Line  Cootpaay 
(Green  Canyon).  P.O.  Box  1398^ 
Houston.  Texas  TTttl.  filed  ia  Docket 
No.  CP8O-61ft-O00  an  applicaUoo 
pursuant  to  sactioa  7(c)  of  the  Natural 
Gas  Act  and  Subpart  E  of  Part  157  of  the 
Commission's  Regulations  for  an  optical 
certificate  of  public  convenience  and 
necessity  authoriiing  the  construction 
and  operation  of  new  offshore  pipeline 
facilities  and  transportation  rates 
applicable  to  transportatioa  sarvioa 
through  the  proposed  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Green  Canyon  stales  that  it  is  a  newly 
organized  oorporatioo  which  is  a 
wholly-owned  subsidiary  of  Transco 
Energy  Company.  Green  Canyon  further 
stales  that  it  does  not  have  any  prasaat 
operations  but  would,  upon  approval  of 
the  certificate  requested  herein,  be  a 
natural  gas  company  engaged  in  the 
transportation  of  natural  gas  in 
interstate  oommarce  and  would  be 
sub|ect  to  the  Commission's  jurisdiction 
under  the  Natural  Gas  Act. 

Green  Canyon  states  that  significant 
reserves  aiv  cuiieiitly  being  developed 
in  the  inresl  Green  Canyon  area  of 
offshore  Looisiana,  notably  the  Green 
Canyon  Block  6  leaee  and  the  Green 
Canyon  Btock  1M  Unit  (together 
referred  to  as  the  Wast  Green  Canyau 
araa).  It  Is  stalsa  BMt  produutkn  from  ■ 
portion  of  the  taservas  in  the  Wast 
Green  Caayoa  area  wauM  ba  ready  la 
oomoMBOs  by  appsasdaMlsly  Sapleoiber 
1. 1989.  GrssB  Caiqran  aalss  «Mrt 
represesteltaas  as  vartiMM  sooaiQianes 
of  Traosoo  BssM  Caapaay  aii0BtB4  In 
negotlatioas  arm  variaas  [ 
the  Green  Caayon  area  for  the  | 
of  obtaining  contractual  conunitBMOta 
by  such  yredacsrs  to  trnnspsrt  tfaak  fss 
thnH«h  offshore  pipeline  fadiitiea  to  ba 
built  by  Gssaa  Canyon.  Givan  theae 
commitaMnta.  it  is  sUtad.  Crean  Caayaa 
has  agrsad  to  prsysss  conslfMctiao  at 
oonnectiat  fscUitiss  and  to  provide  sash 
producers  wiA  fim  Iraasportateo 
through  the  Iscilltias.  onoe  canstructiaa 
is  authorised  and  uodeitaken. 

Green  Canyon's  propesad  facihttss 
would  enable  Wast  Green  Canyon 
reserves  to  ba  transported  from 
production  platforms  to 
Transcontlnaatal  Gas  Pipe  Line 
Corporation's  (TransooJ  axisdof 


Southeast  Louisiana  GadMriog  Systsn 
ofishofa  faciUtias  in  Soudi  Marah  Wand 
Block  108.  offshore  Louisiana  (SMI  108). 
Green  Canyon  states  that  Transco 
would  provide  sahaeqoent 
transportstion  to  market  Green  Canyon 
further  states  that  it  has  been  advised 
by  Transco  that  such  downstream 
transportation  woald  ba  provided  by 
Transco  panuant  to  section  311  of  the 
Natural  Gas  PoUcy  Act  or  punuant  to 
the  Order  No.  438/500  certificate  issued 
to  Transco  in  Docket  No.  CP88-328-00a 
Specifically.  Grean  Canyon  proposes  to 
construct  and  operate: 

•  2S.39  miles  of  20-inch  pipeline  from 
SMI  174  to  SMI  108; 

•  28.57  miles  of  iminch  diameter 
pipeline  from  Green  Canyon  Block  52 
(GC  52)  to  SMI  174:  (Block  52  Lateral) 

•  4.02  miles  of  10.75-inch  dBameter 
pipelina  from  GC  0  to  an  interconnect 
with  the  Block  52  lateral  tai  Bwhrg  Bank 
Block  970  (EB  978): 

•  10.22  miles  of  10-inch  diameter 
pipeline  from  SMI  205  to  SM1 174:  and 

•  Meter  and  regulating  stations  aad 
appurtenant  facAities  at  SMI  174.  SM 
205.  GC  SZ.  C  8  and  SMI  108. 

It  is  indicated  that  the  capadly  of  die 
proposed  facilities  would  be 
BpprotdBMtaly  218371  Mcf  per  day  and 
that  the  project  would  cost  an  estimated 
t4a,7M.901.  Greaa  Canyoa  states  tiiat 
the  propoeed  project  would  be  financed 
ifliliaHy  arldi  siMrt-term  loans  and 
corporate  funds,  with  long  torm 
finandBg  to  ha  niisinsd  latar  as  part  of 
Green  Canyon's  perianeat  financial 
structva. 

Graen  Canyon  | 
and! 
over  thai 
protect  I 

as  BMre  ftdly  aapUnsd  in  Sxhibll  Paf 
theai 
thatftsi 
haval 

load  factor  throogltoML  < 
Green  Canyon's  ability  to  earn  its 
alloared  rate  of  retora  at  risk  unless 
Green  Canyon  operates  its  facilities  at 
maximum  capacity.  Given  its  pioposad 
rate  design  and  its  assumptioa  of  risk. 
Grsan  Caayan  assarU  that  it  sbsidd  not 
ba  subiectad  to  aay  nto  ravtoe> 
condition. 

Green  Canyoa  states  that  flna 
capaoity  In  its  pipaUae  aot  abaady 
ooaunittad  to  produosn  with  contractual 
commitments  arill  ba  mads  availabia  to 
potential  shippers  pursuant  to  an  "opaa 
seasoa"  nrhich  would  oonuaaoce  oa  the 
effective  date  of  aa  order  greeting  the 
authorisations  requested  hareia  and 
would  and  21  days  from  such  data.  It  is 
stated  diat  all  partlas  would  be  treated 
eqaally,  arlth  capacity  ailocated  assoag 
the  parties^  if  aaosssaiy  oa  a  pre  rata 


basis.  Greaa  Canyon  fardtsr  states  Ibat 
intemiptible  transportattoa  would 
initially  be  made  avaitaUe  during  the 
same  "opea  season"  period,  with 
allocatioa  of  capacity  to  be  made,  if 
necessary,  oa  a  pro  rata  basis.  Green 
Canyon  explains  that  after  the  "open 
season"  period,  both  firm  and 
inteiTuptibla  capacity  would  be  aaada 
available  on  a  first-oooaa.  first  sarved- 
basis. 

Comment  dote:  }anuary  31, 1989.  to 
accordance  with  Standard  Paragraph  P 
at  the  end  of  the  notice. 

18.  Panhandle  Eastam  Pipe  Line 
Cnmpany 

(Docket  Na  CPB»^I01-OI)O| 


)anuaiy  10.  U 

Take  notice  that  on  December  28, 
1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  RmI  OfRoe  Box 
1642.  Houston.  Texas  77001  filed  in 
Docket  No.  CPB9-491-000  an  application 
punuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  for 
partial  abandonment  of  sales  service  to 
Kansas  Power  and  light  Company 
(KPL).  to  reflect  KPL's  election  to 
continue  sales  service  under 
Panhandle's  Rate  Schedule  G-2  which 
expired  October  31, 1988,  at  a  reduced 
sales  contract  demand  (CO)  level  with 
fewer  delivery  points.  sD  as  more  fully 
set  forth  in  the  application  which  is  on 
file  anth  the  Commission  and  open  to 
public  inspection. 

It  is  staled  Uiat  KPL  is  aa  existing  finn 
sales  customer  of  1>aahandle.  iaitially 
cartifica  tad  in  Docket  No  G-2S4. 
purauant  to  Panhandle's  Rate  Schsdules 
G-2  and  G-a.  Panhandle  states  that  the 
term  of  die  existing  G-2  and  C-4. 
Panhandle  states  that  die  term  of  die 
existing  G-^  oonlraot  (IMissarij  expired 
October  31. 1988:  Ifaa  G-4  osa(hact 
(Kansas)  tenninates  Oclebar  M.  19B9l  II 
is  further  states  diat  at  KPL's  re^assj 
Panhandle  is  seeking  Cnimissioa 
authorisation  to  partially  abandon  a 
portion  of  the  jurisdictioaal  sales  service 
to  KPL  diat  is  allocated  to  die  G-2 
coalracL 

Panhandle  and  KPL  have  entered  Into 
a  sales  agreeoMnt  dnted  October  28, 
1988>  ander  hmhsniHs's  Rate  Schedala 
C-Z  wdiich  pfovidas  for  a  redactioa  of 
KPL's  CD  leaal  sffcctivaoa  Noaamber  t 
198a  The  piupaead  ebandnnmsnt  srdl 
according  to  Panhaadle,  radaoe  the 
anmialiaed  total  C-2€D  from  8.2001860 
Mcf  to  2J7aui  Met  PaahawUe 
requests  dut  dw  abandaaaent  audnrtty 
ba  graated  retroactively  to  November  1, 
1900.  to  die  daily  aamuit  to  Golama  No. 
3.  as  shown  baiouR 


MonSi 

CummCO 
Mctd 

Reduction 
Mctd 

RemSina 
CO  Meld 

January 

34.000 

24.000 

10.000 

FUmwy 

34.000 

24.000 

10.000 

8  8«  inSi 

34.000 

24.000 

10.000 

April..     

20.000 

19.906 

8.092 

May. 

1S.100 

10.736 

4.364 

June. 

7j000 

10.736 

4.364 

July.. 

easo 

4370 

1.060 

August 

0.050 

4.870 

1.960 

12.400 

s.ei6 

3.584 

Odobar — 

20.750 

14.753 

5.907 

NoMmbw. — 

34.000 

24.600 

10.000 

Oscwntwr — 

34.000 

24.000 

lO/XW 

According  to  Panhandle,  KPL  has 
requested  the  following  changes  to  the 
G-2  Service  Agreement: 

(1)  Remove  the  "Hallmark"  and 
"IGapmeyer"  delivery  pointa  bom  the 
G-2  contract  as  was  previously 
audiorized  in  Docket  Nos.  CPOO-oe  and 
CF80-87 

(2)  Abandon  sales  at  die  "Stillwell" 
and  "ISOth  and  State  Line"  delivery 
pointa  under  the  G-2  contract  and  add 
these  points  under  the  G-2  contract  and 
add  these  pointa  to  the  G-3  contract' 

(3)  Abandon  a  portion  of  sales  under 
the  G-2  contract  at  the  "Kansas- 
Missouri  State  Line"  delivery  point  The 
sales  at  this  delivery  point  were  to  serve 
farm  taps  located  along  the  Kanass- 
Missouri  line.  The  Missouri  farm  taps 
will  remain  under  the  G-2  contract  and 
will  be  addressed  as  die  "Missouri  State 
Line"  delivery  point  The  "Kansas"  farm 
taps  will  be  added  to  the  G-3  contract 

Upon  approval  of  the  partial 
abandonment  of  service  requested 
herein.  Panhandle  will  make  the 
approprtate  coiresponding  changes  to 
it's  FERC  Gas  Tariff  Original  Volume 
No.  1  to  reflect  the  reductions  in  the 
level  of  sales  service  provided  to  KPL 

Panhandle  states  that  it  filed  on 
January  27. 1988.  in  Docket  No.  CP88- 
213,  a  comprehensive  proposal  to  modify 
and  restructure  ita  services  in  response 
to  inter  alia  the  Commission's  efforts  to 
restructure  the  natural  gas  industry.  It  is 
stated  that  such  application  is  still 
pending  Commission  authorization. 
Therefore,  Panhandle  states  it  has  been 
engaged  in  negottations  with  ita 
customers  to  develop  new  arrangementa 
to  replace  or  extend  the  tenns  of  ita 
existing  firm  sales  contracto  as  they 
expire,  to  ba  effective  for  the  period  of 
time  between  the  ax^ration  of  the 
existing  contract  until  Commission 
authorlxation  is  received  and  accepted 
r  for  the  revised  sales  service  proposed  in 
Dodket  Na'CPB8-213.  as  amended. 


Accordingly,  it  is  stated  that  this 
application  embodies  the  agreement 
which  Panhandle  and  KPL  have  reached 
regarding  continued  service  during  the 
interim  period. 

Finally,  Panhandle  states  that  it  has 
filed  in  Docket  Nos.  RP88-24a  RP88-241. 
RP89-9  and  RP89-10  revised  tariff  sheeta 
to  recover  portions  of  prudenUy  incurred 
take-or-pay  costs  fitim  each  of  ita 
customers,  including  KFl^  The  portion  of 
such  costa  attributable  to  KPL  are 
described  therein,  and  may  be  amended, 
supplemented,  revised  or  modified 
pursuant  to  Commission  authorization 
or  as  required  by  law.  Panhandle  states 
that  by  this  filing  it  is  not  waiving  and  of 
ita  righto  to  recover  fitim  KPL  prudently 
incurred  take-or-pay  costa  or  any  other 
costa  properly  anribuable  to  KPL. 

Comment  date:  )anuary  31, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


17. 


Gas  Pipelina  Company 


■  H  ia  Malad  that  VaahmSI*  it  flUns  ooncurrenlly 
iMiawilli  s  prior  asttot  sppncaOoa  noscUns 
diaiwn  la  ddlwwy  poMi  oa  Hm  G-S  coBtrMt  u 
providad  in  SkUob  aCM  of  lh«  CMuniMiaa't 
Ragaiatioaa. 


[Docket  No.  CP8e-52&-000l 
)anuary  10. 1980. 

Take  notice  that  on  Janaury  3. 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CPSfr- 
525-000  a  request  purauant  to  SS157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  perform  an  intemiptible 
transportation  service  for  Diamond 
Shamrock  Offshore  Partnen  Limited 
Partnership  (Diamond  Shamrock),  a 
producer,  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115-000,  purauant  to  section  7(c)  of  the 
Natural  Gas  Act  all  as  more  frilly  set 
forth  in  the  request  which  is  en  file  widi 
the  Commissimi  and  open  to  public 
inspection. 

"Tennessee  states  that  purauant  to  a 
transportation  agreement  dated  October 
31, 1988,  it  proposes  to  receive  up  to 
15.000  dt  equivalent  of  natural  gas  per 
day  from  a  receipt  point  located  offshore 
Louisiana  and  reideliver  the  gas  into  the 
facilities  of  Texas  Gas  Transmission 
Corporation  at  Egan  in  Acadia  Parish, 
Louisiana.  Tennessee  states  that  the 
peak  day  and  average  day  volumes 
would  be  15.000  dt  equivalent  of  natural 
gas  and  1.800,000  dt  equivalent  of 
natural  gas  would  be  transported 
annually.  It  is  stated  that  on  November 
2, 1988,  Tennessee  initiated  a  12(Mlay 
transportation  service  for  Diamond 
^umuock  under  i  284.223(a)  as  reported 
in  Docket  Na  STB9-1077. 

Tennessee  further  states  that  no 
fadlities  need  be  constructed  to 
implement  the  service.  It  is  indicated 
that  Tennessee  would  provide  the 


service  for  a  term  of  five  months  and 
month-to-month  thereafter.  Tennessee 
proposes  to  charge  the  rates  and  abide 
by  the  terms  and  conditions  of  its  Rate 
Schedule  IT. 

Comment  date:  February  24, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP80-S35-000]  | 

[anuary  10. 1980. 

Take  notice  that  on  January  5. 1989. 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251. 
filed  in  Docket  No.  CP89-535-000  a 
request  purauant  to  9S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  purauant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for  Kimball 
Resources,  Ina  (Kimball).  United 
explains  that  service  commenced 
December  4, 1988,  under  i  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-1351. 
United  explains  that  the  peak  day 
quantity  would  be  30.900  MMBtu,  the 
average  daily  quantity  would  be  30.900 
MMBtu,  and  that  the  annual  quantity 
would  be  11.278,500  MMBtii.  United 
explains  that  it  would  receive  natural 
gas  for  Kimball's  account  at  an  existing 
interconnection  with  Sea  Robin  Pipeline 
Company  near  Erath.  Louisiana.  United 
states  that  it  would  redeliver  the  gas  at 
existing  interconnections  in  the  state  of 
Louisiana. 

Comment  date:  February  24. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transadsskm  Coqiaratiao 

[Docket  No.  CP80-504-<IO(q 
January  10,  lOOS. 

Take  notice  that  on  December  29, 
1988,  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  3800  Frederica 
Street  Owensboro.  Kentudcy  42301, 
filed  in  Docket  No.  CP89-504-000  a 
request  purauant  to  §{  157.205  and 
284.223  of  the  Commission's  Regulations 
under  die  Natiiral  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  Bishop  Pipeline  QMporation 
(Bish^).  under  Texas  Gas's  blanket 
certificate  issued  in  Docket  No.  CP88- 
888-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  folly  set 
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forth  In  Ih*  MquMt  on  RU  witk  tkt 
CoiuaiMtea  and  opaa  to  paUic 
inspaction. 

Ttxai  Caa  propoaaa  to  transport  on  a 
peak  day  up  to  zaoOO  MMBtu  of  aataral 
gHt  for  Biabop,  with  an  attimatad 
avaraga  daily  qaanlity  of  iJOOO  MMBtu. 
On  an  annual  basis,  tt  is  statad  that 
Texas  Gas  could  transport  up  to 
1.825.00D  MMBtu.  Taxaa  Gas  atataa  that 
the  transportation  sarvica  is  being 
rendered  through  the  use  of  Texas  Gas's 
existing  facilities,  and.  pursuant  to  a  aas 
transportoUon  agraeaMat  dated  Octabar 
2S.  IMB.  the  locabon  of  the  points  of 
receipt  and  delivery  are  spedHad  in 
Exhibits  B  and  C  raspactivety.  at  the 
agraemenL  ft  Is  farther  statad  that  tha 
uwaiala  consuiaars  of  tha  gas  have  baaa 
identified  in  tha  reqaaat  aa  Saimaoa 
Energy.  PUUlp  Motria  aod  AkalaL  Im:. 
Texaa  Gas  atataa  tfwt  transportatkn 
service  ior  Bishop  caamanoad 
November  14. 19ea  nadar  tha  IKKday 
automatic  ptovista«i  of  1 2B«J2S(a)  of 
tha  ComadsakMi's  RagalatkaM.  as 
reported  in  Docket  No.  8T80-1277. 

Comment  date:  Fabniary  24,  lOn.  ia 
accordaaoa  with  Standard  Paragraph  G 
at  the  end  of  this  aotka. 


at.ShaUW( 


BftPbc 

IDockci  No.  am  «M00a| 
|«nu«ry  lOi  tMi. 

Take  notice  that  on  December  21. 
1968,  Shell  Western  E  ft  P  Inc.  (Shell 
Western).  P.O.  Box  M03,  Hooston. 
Texas  77282-2403,  filed  in  Docket  Na 
CPBQ  tea  000  a  petition  under  Role  20r 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  386.2071  for  a 
declaratory  order  requesting  that  the 
Commission  disdain  (urisdkrtlon  over 
certain  natural  gaa  fadUties  and  the 
natural  gas  treating  plant  cwrently 
owned  by  El  Paso  Natural  Gas  Company 
(El  Paso),  located  in  TarreH.  Val  Verde 
and  Crockett  Coaatlaa.  Texas 
(collectively  referred  to  as  the  TerreH 
FadUtias).  if  such  facUities  are  acquired 
by  9ieU  Western  pursuant  to  a  May  14, 
1988.  Settlement  Agreement 
(Settlement). 

It  is  stotad  that  El  Paso  currently 
operates  gathering  (adllMes  oonnacting 
algbty-oine  wells  in  the )  Jl.  114.  North 
and  Brawn  Bassatt  Fields  (rsfenad  to  aa 
the  FieUb)  in  tha  above  oMaUooad 
countiea  arilh  tha  aataral  gas  plant 
located  ia  TarraU  County.  Hie  ladUtfas 
are  coapriaatf  af  (i)  Iha  PL  Field 
syataafc  walaMng  of  aapioslwalaly  1*41 
miles  of  M"  CUX  Bald  leader  pipaliaa 
and  approximately  28J  mllaa  al 
gathaiii«  Hnae  fai«li«  la  die  IhNB  8%" 
OJ).  to  84"  OJX;  and  (U)  (ha  Baown 
Basaatt  ^rstaat.  oeaaiating  af 
appraaiaMtaiy  48l2  J 


Unas  rangiiv  ki  siae  from  8%"  OJX  to 
24"  OiX  puriflcatiaa  and  tiaatiag 
ssnica.  prioaiily  to  remove  carboa 
dloxida  Boa>  tha  fas. 

It  is  statad  that  the  Settlement 
resolvee  Shell  Western's  take-ar-pay 
and  pridiW  Utigatloa  pending  in  Texas 
state  ooart  and  provides  for  the  release 
of  certain  gas  volumes  from  the  Fields 
and  transportation  by  El  Paso  of  diosa 
released  voluaies  in  interstote 
commerce.  As  partial  considaratioa  for 
tha  Settlement.  El  Paso  agreed  to  sail  the 
Terrell  Facilities  to  Sbdl  Western  for  a 
cash  payment  by  Shell  Western.  SheQ 
Western  states  that  it  intends  to  operate 
the  Terrell  Facilities  as  an  integrated. 
non-)urladictioiial  gathering  aikl  treating 
system.  It  is  fuifhar  stated  that  the 
acquisltioo.  however.  Is  conditioned 
upon  the  receipt  from  the  Commission  of 
a  declaratory  order  satisfactory  to  Shall 
Western  that  Shell  Western's 
acquisition,  ownership  and  operation  of 
the  TenaU  FadUtlaa  will  nat  be  stt^ect 
to  Commission  (urisdictioo. 

Shell  Western  states  that  upon  ita 
acquisition  of  the  Terrell  FaciHties  and 
pursaant  to  the  terms  of  the  Gas 
Measureonent.  Gadierina,  Treating. 
Compression  aad  Dehydration 
Aneeneot  dated  October  21. 1988.  H 
w«  aallMr.  porify.  treat  and  dehydrate 
for  El  Pasa  all  gaa  that  El  Paso 
purchasee  fa«ei  prodnoers  and  tendacs 
to  Shell  Waatera.  R  is  stated  that  tha 
gathering  ayae»it  baooawa  afhclhra 
only  upon  Shall  Western's  acqaisittoa  of 
the  Tarrall  Fadlittaa  and  applies  only  to 
gas  puachaaad  by  B  Paso  parsoant  to 
gas  porchaaa  agraaaMste  tai  axlstaaoe  aa 
of  May  14. 1988.  between  El  Paao  and 
producers  behtod  the  Tarvdl  Plaat 

Aooordii«  to  Shall  Wastan.  iB  tha 
evaat  of  El  Paso's  relaaaa  aad  teaipaBHy 
or  permanent  abaadoooaeat  of  gaa 
behind  the  TerreU  Plant  lndudii«  SheU 
Western's  own  prodarttea  poraaaot  to 
the  SettlenMDt  or  etherwtea.  ShaH 
Western  is  obligated  to  eater  taito 
negottetloas  wMh  iadivldaal  aradacara 
far  gathsrli«.  Haattag  aad  athar 
agraaaMBte  to  carry  each  gaa  to  the 
TerreU  Plant  lor  tiaateMaL  H  to  hwtfMr 
statad  that  ahhaagh  not  yat  raeokad. 
servioae  at  the  Tsisall  Plaat  may  be 
perforaad  for  olhar  prodaoata  dthar  (1) 
with  ShaU  Waatem  as  saia  plant  oarair 
for  a  fee:  or  (2)  wNh  SheU  Weetem 
acting  as  aparalar  and  oo-owaer  with 
other  prodMoaas  who  atoy  purchase  aa 
ownanhte  toteaad  hiiha  TanaU  Haal 
from  Shall  Waatem. 

U  to  avanad  that  B  Paae's  sale  of  Mm 
TerreU  FadUOea  toBhaB  Waatera  to  alae 
conditioaad  apoa  tha  raeaipt  by  B  Baaa 
of  appropriate  abaadonmaat  aathorily: 
B  Paao  to  BU^  lor  Ato  authority 
contempoaaaaaaaty  arith  thto  patitkia. 


Finally.  SheU  Western  states  that  the 
acqutoition,  ownership  and  operatian  of 
the  Tewell  fadUties  by  SheU  Western 
are  not  subject  to  the  Commission's 
furisdictioa  because  such  facilities 
constitute  a  traditional  production  and 
gathering  hmction. 

Comment  date:  January  31. 1980.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

81.  Tsnnesses  Gas  Pipeline  Company 
(Dediet  No.  CPB9  MS  008} 
lanuary  It  1989. 

Take  notloe  that  on  Janoaiy  8, 1999, 
Tennessee  Gas  PipaUne  Company 
(Tennessee).  P.O.  Box  2Slt  Houston. 
Texas  77252  Glad  ia  Deckat  Na.  CPBO- 
543-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
hrm  traaspoitation  service  for  TrunkUne 
Gas  Company  (Tnaddine).  aU  as  naire 
fully  set  forth  in  the  appUcatiao  whidi  to 
on  file  %vith  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  by  order  issued 
May  24. 1988.  in  Docket  Na  CFB8-245. 
as  amended,  it  to  authorised  to  transport 
up  to  510.000  Mcf  par  day  of  gas  on  a 
firm  bads  for  TronkUna.  In  aoooirdanoe 
with  a  transportation  agreement  dated 
June  18, 1988.  aa  aoiended.  Tennessee 
slatea  that  ander  the  arraageaient  it 
racdvas  gas  from  TruBkllne  at  two 
pointo  near  Canterrilla.  St  Mary  Parish. 
Lodsiana  and  transpofte  the  gas 
through  Ito  Kinder-Sabine  Line  and 
redelivers  gas  to  TrankUne  to  fefftrsoa 
Davto  ar  VeiaaiUon  Paiiahea.  Lodsiana. 

It  to  stated  that  the  contract  (as 
emboched  in  Tanaeasae's  Rate  Schedule 
T-11)  was  due  to  expire  oa  ito  o«m 
terms  oa  Noveaibar  1. 1988.  Teaaeaaee 
explains  thst  in  order  to  continue  the 
txaaaportation  servioe.  Tennessee  and 
Thadidine  entered  into  an  amendment  to 
the  1888  contract  datad  May  1, 1987. 
Taaaesaae  taidiaates  ttiat  it  sobaequently 
filed  an  application  to  ami  J  ito 
certificate  to  reflect  the  terms  and 
conditions  contained  in  the  1987 
contract  Teiuiessea  notes  that  by  order 
datad  |u)y  a.  1988.  tha  Caawtoaion 
•mended  the  certificate  in  oertein 
respecte  but  Juaiad  oertein  < 
aspacte  of  Teaaesaaa'a  { 
Tennessee  axplalas  that  l^nakBae  waa 
dissatiafiad  with  the  Caaaadadaa's  hdy 
8, 1888,  enter  aHl  (hat  I 


unsuooaaalaL 

Tennessee  states  tfiat  since 
traaspartatlon  aarvtea.  as  anvisloaad 
under  the  May  1. 1«8r. 

OOntTBw*  DBS  II9n 

Tennessee  and  l^aaUlnB  bara  warn 
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made  other  arrangementa  regarding  firm 
transportation  by  Tennessee  of 
Trunkline's  gas.  SpeciRcaUy.  it  is 
indicated  that  Tennessee  and  TrunkUne 
have  agreed  to  terminate  the  1968 
contract  and  the  May  1. 1967  amended 
agreement  efi^ective  November  1, 1988. 
It  is  further  stated  that  on  November  1. 
1968,  Tennessee  commenced  firm 
transportation  service  for  TrunkUne 
pursuant  to  ita  Order  No.  436/500 
blanket  certificate.  Since  TrunkUne  no 
longer  needs  the  service  authorized  in 
Docket  No.  CP68-245  and  since 
Tennessee  and  TrunkUne  have  made 
alternative  arrangementa.  Tennessee  is 
requesting  abandonment  of  the 
transportation  service  in  Docket  No. 
CP68-245. 

Comment  date:  February  1. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

22.  Tarpon  Transmission  Company 

[Docket  No.  Cn»-5te-0n4 
January  11. 1910. 

Take  notice  that  on  January  &  1989, 
Tarpon  Transmission  Company 
(Tarpon).  P.O.  Box  147a  Houston. 
Texas,  filed  in  Docket  No.  CP89-549-000 
a  request  pursuant  to  \  157.205  of  the 
Commission's  Regulations  for 
authorisation  to  provide  transportation 
servioe  on  behalf  of  Panhandle  Trading 
Company  (Panhandle  Trading),  a 
marketer  of  naturd  gas.  under  Tarpon's 
blanket  certificate  issued  in  Docket  No. 
CP68  89  000.  pursuant  to  section  7  of 
the  Naturd  Gas  Act  aU  as  more  fuUy 
set  forth  in  tha  application  adiich  to  on 
file  with  the  Commission  and  open  to 
pubUc  inspection. 

Tarpon  reqnesta  authorixation  to 
transport  on  an  intemiptible  bans,  up 
to  a  maximum  oi  964170  MMBtu  of 
natural  gas  per  day  for  Panhandle 
Trading  from  Eugene  toland  Blocks  380 
aad  381.  Ofbhore  Lodsiana,  to  Ship 
Shod  Block  274.  Offdiore  Lodsiana. 
Tarpon  anticipates  transporting,  on  an 
average  day  5.900  MMBtu  and  an  annual 
vdume  of  2.153.  500  MMBtu. 

Tarpon  states  that  the  transportation 
of  naturd  gas  for  Panhandle  Trading 
commenced  November  1, 1988,  as 
reported  in  Docket  No.  STa6-872-O0a 
for  a  120-day  period  pursuant  to 
1 284.223(a)  of  the  Commission's 
Regdations  and  the  blanket  certificate 
issued  to  Tarpon  in  Dodcet  No.  CP88- 
89-OOa 

Comment  date:  February  27, 1999.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  thto  notice. 


23.  Te 


I  Gas  Pipeline  Coaqiany 


(Docket  No.  CP8»-544-O00| 
January  11. 1S08. 

Take  notice  that  on  January  6, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
544-000  a  request  pursuant  to  %  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (16  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Arco  Oil  and 
Gas  Company,  Division  of  Atlantic 
Richfield  Company  (Arco),  a  producer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP67-115-O00  on  June  18, 
1987,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fuUy  set 
forih  in  the  request  that  is  on  file  with 
the  Commusion  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
November  23, 1988,  under  ita  Rate 
Schedde  FT.  it  proposes  to  transport  up 
to  lOOXXW  dekatherms  (DT)  per  day 
equivalent  of  naturd  gas  for  Arco  from 
pointa  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  delivery  points  also 
listed  in  Exhibit  "A".  Tennessee  states 
that  it  wodd  receive  the  gas  at  existing 
pointa  on  ita  system  located  offshore 
Louisiana  and  in  the  states  of  Texas  and 
Louisiana,  and  that  the  redelivery  pointa 
and  dtimate  deUvery  pointo  are  located 
in  the  states  of  Alabama  and 
Mississippi. 

Tennessee  advises  that  service  under 
§  284.223(a]  commenced  December  8, 
1968,  as  repmted  m  Docket  No.  ST80- 
1472  (filed  December  29, 1986). 
Tennessee  further  advises  that  it  wodd 
transport  100,000  dt  on  an  average  day 
and  36.500.000  dt  annuaUy. 

Comment  date:  February  27. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  thto  notice. 

24.  The  Kansas  Power  and  Light 
Company 

(Docket  No.  CP8e-t85-000| 
January  11, 1989. 

Take  notice  that  on  December  23, 1988 
The  Kansas  Power  and  Light  Company 
(KPL)  P.O.  Box  889.  Topeka.  Kansas 
66612.  filed  in  Docket  No.  CP8e-4a5-000 
an  applicati(m  requesting  the 
Commission  tosue  KPL  a  section  7(f) 
determination  for  a  service  area 
comprised  of  the  Kansas  City.  Kansas, 
metropoUtan  area  and  environs 
including  certain  areas  in  the  adjoining 
states  of  Oklahoma  and  Missouri,  all  as 
more  fuUy  set  forth  in  the  appUcation 
which  is  on  file  with  the  Comnission 
and  open  to  public  inspef:tion. 

On  September  8, 1982.  in  Docket  No. 
CP82-288-000  the  Commission  issued 


KPL  a  blanket  transportation  certificate 
pursuant  to  §  284.222  of  the 
Commission's  Regulations  and 
concurrently  in  Docket  No.  CP82-2GO- 
000  granted  KPL  exemption  from 
jurisdiction  pursuant  to  section  1(c)  of 
the  Natural  Gas  Act. 

In  the  subject  application,  KPL 
requests  the  Commission  issue  a 
determination  of  two  service  areas 
pursuant  to  section  7(f)  of  the 
Commission's  Regulations.  The  first 
service  area  includes  the  metropolitan 
area  of  Kansas  City,  Kansas,  and  the 
surrounding  communities  in  Atchison. 
Doniphan,  Leavenworth,  Wyandotte. 
Johnson  and  Miami  counties  of  Kansas, 
and  in  the  counties  of  Buchanan,  Platte, 
Clay,  Jackson,  and  Cass  and  the 
northern  part  of  Bates  County,  in 
Missouri.  The  second  service  area 
consists  of  Cherokee  County.  Kansas, 
and  the  counties  of  Ottawa  and 
Delaware,  in  OUahoma.  and  the 
counties  of  Jasper.  Newton  and 
McDonald  in  Missouri. 

KPL  states  that  a  section  7(f)  service 
area  determination  wiU  enhance  ita  gas 
supply  options,  permit  it  to  operate  more 
efi^ectively.  expand  ito  dtotribution 
system  across  state  boundaries  and 
afford  its  custooters  the  attendant  gas 
cost  benefits  that  resdta  from  a 
reduction  of  state  constrainta  and 
Federal  jurisdiction. 

Comment  date:  February  1. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  thto  notice. 

25.  Southern  Naturd  Gas  Company 
(Docket  No.  CPaB-572-000| 
)anuary  11. 19ia 

Take  notice  that  on  Janaary  ft  1988. 
Southern  Natiud  Gas  Company 
(Southern),  P.O.  Box  2S63.  Birmingham, 
Alabama  35202-2563.  filed  in  Docket  No. 
CP89-572-000  a  request  pursuant  to 
i  S  157.205  and  284.223  of  the 
Commission's  Regdations  under  the 
Natural  Gas  Act  (18  CFR  157.206)  and 
the  Natural  Gas  PoUcy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  TXG  Gas  Marketing 
Company  (TXG),  a  marketer,  under 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP86-316-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  aU  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  transport  on  an 
intemiptible  bads,  up  to  504108  MMBtu 
of  natural  gas  equivalent  per  day 
pursuant  to  a  transportation  agreement 
dated  October  7, 1968,  between 
Southern  and  TXG.  Southern  wouM 
receive  gas  at  various  receipt  points  in 
Louisiana,  oSdiore  Lodstona. 


SL 
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MiatiMlppL  Alabama,  Taxaa  and 
offthora  Taxaa  and  radalivtr  aauivatenl 
vohunaa  ofgaa.  laaa  tba  appUcabla  foal 
chaifa  ••(  forth  In  Rata  Schadula  IT  and 
any  ahiinkage.  at  varioua  dalivaty  polnta 
in  Miaslaaippi. 

Southern  mrthar  ttataa  that  tha 
aalimated  average  daily  and  annual 
quantiliea  would  be  2S.000  MMBtu  and 
S.12S.000  MMBtu.  respectively.  Service 
under  i  284.223  (a)  commenced  on 
November,  2. 1988.  ae  reported  in  Docket 
No.  ST8B-1S48.  it  ia  stated. 

Comment  date:  February  27. 1988,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

38.  Transweetem  Pipeline  Company 

I  Docket  No.  CPe»-«30-OOO| 
{■nuary  11. 1980. 

Talte  notice  that  on  January  S.  198B. 
Transwestem  Pipeline  Company 
(Transweslem).  1400  Smith  Street 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP8ft-639-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  the  sale  of  natural  gas  to 
Williams  Natural  Gas  Company  to 
(Williams),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transweslem  seeks  authority  to 
abandon  its  firm  sales  obligation,  of  up 
to  127.214  dekatherms  of  natural  gas  per 
day,  to  WiUiama  under  Rate  Schedule 
CDQ-3.  effective  February  1, 1988.  In 
addition.  Transwestem  requests 
approval  for  the  elimination  of  Rate 
Schedule  CDQ-3  from  iU  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1, 
also  effective  February  1. 1989.  It  is 
further  requested  that  the  Commission 
condition  such  abandonment 
authorixation  by  permitting 
Transweslem  lo  reserve  lis  right  to 
recover  from  Williams,  pursuant  to  any 
Tiling  made  by  Transwestem  subsequent 
lo  ihe  effective  date  of  the  requested 
abandonment  authorisation  under  the 
allemale  passthrough  procedures  of 
Order  No.  500.  Williams'  equitable  share 
of  the  take-or-pay  buyout  and  buydown 
and  contract  reformation  costs 
(transition  costs)  inciured  by 
Transweslem  in  maintaining  gas 
supplies  lo  meet  the  tales  service 
entitlements  of  its  firm  customers.  No 
abandonment  of  facilities  is 
contemplatMl  under  Ihe  application. 

It  is  alleged  that  conditioning  the 
requested  suthorizalion  on  reservation 
of  Transwestem's  right  lo  recover  from 
Williams  subsequent  to  issuance  of 
abandonment  authorization  an  equitable 
share  of  the  transition  coats,  is  the  only 
equitable  method  of  recovering  thoee 


coata  from  Williams  and  preventing  the 
shifttng  of  such  costs  to  other 
Transwestem  customers  due  to  merely 
an  accident  in  timins.  i.e..  that  Williams 
has  requested  abandonment  of  service 
to  be  effective  February  1. 1988,  prior  to 
tha  March  SI.  1988.  filing  deadline  for 
Order  No.  500  alternate  paaathrough 
propoaals. 

It  is  asserted  that  the  reservation  of 
rights  by  Transwestem  proposed  in  the 
application  is  a  necessary  adjunct  to  the 
total  elimination  of  WilUams'  purchase 
obligation  from  Transwestem  and 
Williams'  exist  from  the  system  as  both 
a  firm  sales  and  transportation 
customer.  It  is  cisimed  that  this  ensures 
thai  Williams  would  pay  an  equitable 
share  of  transition  costs  incurred  by 
Transwestem  prior  to  the  proposed 
abandonment  aa  a  direct  result  of  the 
restructuring  of  Williams'  purchase 
obligation,  which  began  with  the 
issuance  of  Order  No.  380.  continued 
with  the  Docket  No.  RP85-175 
settlement  and  finally  terminates  with 
the  instant  spplication.  It  is  alleged  that 
refusal  to  condition  the  requested 
abandonment  authorization  would  lead 
to  the  inequitable  result  of  assigning  to 
Traiuwestem's  other  customers 
trensition  costs  directly  incurred  due  to 
Transwestem's  obligation  to  supply  gas 
to  Willisms  on  demand  prior  to 
February  1. 198a  and  due  to  WilUams' 
voluntary  purchasina  practices. 

Comment  date:  Feoruaiy  1. 1988  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17.  Naliaal  Gas  PIpaliaa  Company  of 


(Docket  Na  CI>W-516-000| 
Isnuary  11. 1MB. 

Take  notice  that  on  December  30, 
198&  Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street 
Lombard.  Illinois.  60148  filed  in  Docket 
No.  CP80-616-000  a  request  pursuant  to 
II  157.206  and  204.223  of  the 
Conunission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  suthorisation  to  transport 
natural  gaa  for  BHP  Petroleum.  Inc. 
(BMP),  a  producer  of  natural  gas.  under 
Natural's  blanket  certificate  issued  in 
Docket  No.  CP86-682-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  Ihe  Commission  and  open 
to  public  inspection. 

Natural  proposes  to  transport  on  an 
interruptlble  basis  up  to  100.000  MMBtu 
of  natural  gas  equivalent  per  day  on 
behalf  of  WP  pursuant  to  a  gas 
trsnsportation  agreement  dated  April  2S, 
1988,  aa  amended  on  September  22. 1968. 


between  Natural  and  BHP.  Natural 
would  receive  the  gas  at  various  existing 
points  of  receipt  on  its  system  in  Texas, 
Oidahoma,  New  Mexica  offshora 
Louisiana  and  Wyoming  and  redeliver 
equivalent  volumes,  less  fuel  and  lost 
and  unaccounted  for  volumes,  at 
existing  delivery  points  in  Illinois  and 
Iowa. 

Natural  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  50,000  MMBtu  and 
18.250.000  MMBtu.  respectively.  Service 
under  i  284.223(a)  commenced  on 
November  1, 1968.  as  reported  in  Docket 
No.  ST89-1508-00a  it  is  stated. 

Comment  date:  February  27. 1980.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

38.  Unitod  Gas  Pipe  Line  Company 

(Docket  No.  CPaa-636-000] 
(anuary  11, 1988. 

Take  notice  that  on  January  S.  1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
147&  filed  in  Docket  No.  CPe0-636-OOO  a 
request  pursuant  to  |i  157.205  and 
284.223  (18  CFR  157.205  and  284.223)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  provide 
intemiptible  transportation  service  for 
Cabot  Energy  Marketing  Corporation 
(Cabot)  a  marketer  of  natural  gas.  under 
United's  blanket  transportation 
certificate  authorixation  which  was 
issued  by  Commission  order  on  January 
15. 198a  in  Dodiet  No.  CPB8-6-O0a  all 
•a  mora  fiilly  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  indicates  that  it  will  receive 
the  gas  at  an  existing  point  in  Becldiam 
County.  Oklahoma,  and  deliver  the  gas 
for  the  account  of  Cabot  in  Wheeler. 
County,  Texas,  at  an  existing 
interconnection  with  the  Red  River 
Pipeline  Company.  United  will  transport 
the  gas  pursuant  lo  its  Rate  Schedule 
ITS. 

United  proposes  to  transport  up  to 
206.000  MMBtu  of  gas  per  peak  day  and 
approximately  20a000  MMBtu  of  gas 
and  75.19a000  MMBtu  of  gas  on  an 
average  day  and  annually,  respectively. 
United  indicates  that  the  transportation 
service  commenced  under  the  120  day 
automatic  authorization  of  I  284.223(a) 
of  the  Conunission's  Regulations  on 
December  a  196a  punuant  to  a 
transportation  agreement  dated  October 
1, 19M.  United  notified  the  Commission 
of  the  commencen.ent  of  the 
transportation  service  in  Docket  No. 
ST88-1303-000  on  December  IS.  19ea 
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Comment  date:  February  27, 19ea  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

ItL  WilUams  Natural  Gaa  Company . 

(Docket  No.  CPae-536-a»| 
lanuaiy  11. 198a 

Take  notice  that  on  January  a  198a 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  328a  Tblsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CPBO-554-000  a  request  pursuant  to 
II  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Petrus  Oil 
Company,  LP.  (Petrus).  a  pntKlucer/ 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CPB6-631-000 
punuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Williams  proposes  lo  transport  on  an 
intemiptible  basis  for  Petrus  up  to 
1004)00  MMBtu  of  natural  gas  on  a  peak 
day,  approximately  lOaOOO  MMBtu  on 
an  average  day,  and  38,500000  MMBtu 
on  an  annual  basis.  Williams  states  that 
it  would  transport  this  gas  from  various 
receipt  points  in  Kansas,  Oklahoma  and 
Texas  to  various  deliveiy  points  on 
Williams'  system  in  Kansas.  Missouri, 
Texas  and  Wyoming.  Williams  explains 
that  service  commenced  under  the 
automatic  authorization  provisions  of 
i  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  Na 
ST89-118S-O0a 

Comment  date:  February  27, 1988,  in 
accoi;dance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

90.  Williams  Natural  Gas  Company 

(Docket  No.  CP80-«52-OOO| 
lanuaty  11. 1988.  '• 

Take  notice  that  on  January  a  1989, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  328a  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP89-552-000  a 
request  pursuant  to  }  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (19  CFR  157.205)  for 
authorization  lo  transport  natural  gas 
for  Texaco  Gas  Marketing,  Inc. 
(Texaco),  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
Ihe  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  transport  on  an 
intemiptible  basis  up  to  20,000  NfMBtu 
of  natural  gas  on  a  peak  day,  20,000 
MMBlu  on  an  average  day  and  7,30a000 
MMBtu  on  an  annual  basis  for  Texaco. 


It  is  stated  that  WNG  would  receive  tha 
gas  for  Texaco's  account  at  varioua 
existing  points  on  WNG's  system  in 
Kansas  and  Oklahoma  and  would 
deliver  equivalent  volumes  at  an 
existing  point  on  WNG's  system  in 
Kansas.  It  is  asserted  that  the  service 
would  be  effected  using  existing 
facilities  and  that  no  construction  of 
facilities  would  be  required.  It  is 
eiqilained  that  the  transportation  service 
commenced  November  4, 196a  under  the 
self-implementing  authorization  of 
1 284.223  of  the  Commission's 
Regulations  as  reported  in  Docket  Na 
ST8»-118a 

Comment  date:  February  27. 1980  in 
accordance  with  Standard  Para^^  G 
at  the  end  <rf  diis  notice. 

91.  Soolfaani  Natural  Gas  Coaapany 

(Docket  Na  CPaB-874-000] 
Januaiy  11, 1960 

Take  notice  that  on  January  9, 1960. 
Southern  Natural  Gas  Company  - 
(Southern).  Post  Office  Box  2563, 
Birmingham.  Alabama  35202-2563,  filed 
in  Docket  No.  CP8e-574-000  a  request 
pursuant  to  ||  157.205  and  284.223  of  the 
Commission's  Regulations  (18  CFR 
157.205  and  284.223)  for  authorization  to 
perform  an  intemiptible  transportation 
service  for  Sonat  Mariieting  Company 
(Mariceting),  a  marketer,  vnder 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP88-316-00a  punuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request 
whidi  is  on  file  and  open  to  public 
inspectioa 

Southern  states  that  pursuant  to  a 
transportation  agreement  dated  October 
3, 1906,  it  proposes  to  receive  up  to  ten 
billion  Btu  of  natural  gas  per  day  fix>m 
Mariceting  at  specified  points  located 
Offshore  Texas  and  Louisiana  and  in 
the  states  of  Louisiana,  Texas, 
Mississippi,  Alabama,  and  Georgia  and 
redeliver  the  gas  at  a  specified  point  in 
Shelby  County,  Alabama.  Southern 
states  that  the  peak  day,  average  day. 
and  annual  volumes  would  be  ten  billion 
Btu.  eight  billion  Btu.  and  2.900  billion 
Btu,  respectively.  It  is  stated  that  on 
November  2, 198a  Southern  initiated  a 
120-day  transportation  for  Marketing 
under  {  284.223(a)  as  reported  in  Docket 
No.  ST89-1547. 

Southern  further  states  that  no 
facilities  need  be  constracted  to 
implement  the  service.  Southern  states 
that  the  contract  provides  for  a  primary 
term  of  one  month  with  successive  terms 
of  one  month  thereafter  unless  cancelled 
by  either  party.  Southem  proposes  to 
charge  rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  IT. 


Comment  date:  February  27, 198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

91,  Natural  Gas  PIpeBne  Caupaay 

(Dodtet  Na  CI>8e-540-OOO} 

lanuaiy  12, 1988 

Take  notice  that  on  January  a  198a 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  701  East  22iid  Street 
Lombard.  Illinois  e014a  filed  in  Docket 
No.  CP80-546-000  a  request  pursuant  to 
1 157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.206J  for  authorization  to 
transport  natural  gas  under  its  blanket 
authorization  issued  in  Docket  Na 
CP88-58Z-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  ^ 
with  the  Commission  and  open  to  pi^Uc 
inspectioa 

Natural  proposes  to  transport  natural 
gas  on  an  intemiptible  basis  for 
Anadarko  Tradii^  Company 
(Anadarko),  a  nuiriteter  of  natural  gas, 
punuant  to  an  intenuptible 
transportation  service  agreement  dated 
June  27, 1968  (#IGP-1247).  Natural 
proposes  to  transport  on  a  peak  day  up 
to  80,000  MMBtu  per  day.  on  an  average 
day  up  to  40.000  MMBtu;  and  on  an 
annual  basis  14,800.000  MMBtu  of 
natural  gas  for  Anadarka  Natural 
proposes  to  receive  the  gas  for 
Anadaiko's  accotmt  at  receipt  points 
located  in  Offshore  Louisiana, 
Louisiana,  Texas,  Offshore  Texas.  New 
Mexica  CMdahoma,  Illinois,  Kansas,  and 
Iowa.  Natural  would  redeliver  the  gas  at 
delivery  points  located  in  Louisiana. 
Offshore  Louisiana.  Texas.  Offshore 
Texas.  Illinois  and  Missouri. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
punuant  to  the  120-day  self 
implementing  provision  of 
i  284.223(a)(1)  of  the  Commission's 
Regulations.  Natural  commenced  sudi 
self-implementing  service  on  November 
a  198a  as  reported  in  Docket  No.  ST8»- 
1610-000. 

Comment  date:  February  27, 1900  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

32.  United  Gas  Pipe  Line  Company 

(Docket  No.  CPa»-M2-000) 

January  12.- 1988 

Take  notice  that  on  January  9, 1969, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478  Houston.  Texas  77251- 
147a  filed  in  Docket  No.  CP89-562-000  a 
request  punuant  to  { 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 


t.  \ 
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b«lMlf«fTi 

(Tvxeoo).  ■  Btiwl  fM  leaHwter. 
its  blanket  authortialkia  iaatied  in 
Docket  No.  CPB»-e-000  pursuant  to 
section  7  of  ttte  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  whidi 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  would  perform  the  proposed 
interruptible  transportation  service  for 
Texaoa  pursuant  to  an  interruptible 
transportation  service  agreement  dated 
September  X.  1986.  as  aineiided 
November  28. 1988  (Contract  No.  TI-21- 
1831).  The  transportation  aj(reem«at  is 
effective  for  a  primary  term  of  one 
month  from  the  date  of  first  delivery 
theraunder  or  such  date  that  the  parties 
mutually  agree  to  terminate  the 
agreement  and  shall  continue  month  to 
month  thereafter  unless  terminated  by 
thirty  days  written  notice  by  either 
party.  United  proposes  to  transport  up  to 
a  maximum  of  109 AX)  MMBtu  of  natural 
gas  per  day:  on  an  average  day  up  to 
109.000  MMBtu:  and  on  an  annual  basis 
S7JN84100  MMBtu  of  natural  gas  for 
Texaco.  United  proposes  to  receive  the 
subject  gas  at  various  polntfe  located  in 
the  states  of  Louisiana  and  Mississippi. 
It  is  stated  that  the  poinU  of  delivery  ara 
located  In  the  state  of  Mississippi. 
United  avers  that  no  new  facilities  ara 
required  to  provide  the  proposed 
service. 

it  is  explaioad  that  the  proposed 
service  is  ovrently  being  perlonned 
pursuant  to  the  120-day  self 
implementii^  provision  of  1 28i.223(aXl) 
of  the  Commissioo*s  Regulations.  United 
commenced  sech  self-implementing 
eervice  oa  November  » 19881  es 
reported  in  Docket  No.  8T88-1378-00a 

Commeat  date:  Pebrwecv  27. 198a  !■ 
acoordance  with  Steedare  Peregyeph  G 
at  dM  end  of  dds  ootioe. 


P.  Any  penoo  dwairing  le  be  heard  or 
make  eay  proleel  erith  reiarance  to  aeid 
fiHi«  aliould  oa  or  befare  the  comnMBt 
date  fde  with  the  Federal  Energy 
Regeletory  CommiaakM.  828  North 
CapMoi  aneel.  NB,  Washiagtoo.  DC 
20ixa  e  iMitton  to  tartHvaoe  er  a  protest 
in  ecoordaace  with  the  raqulreaMnls  of 
die  Coaaiaaiea's  Bidee  of  ftaottoe  Md 
Procedure  (18  CFS  388.211  and  38&2M) 
and  die  ReguletioiM  eader  the  Netnrel 
Gas  Act  (18  CFR  187.10).  AM  prolesH 
Hied  widi  the  T  wniesinn  artt  be 
conaidarad  by  M  ia  detanaiat^  dw 
appropriate  aottoa  le  be  I 
itoi 


pertiss  to  the  proceeding  Any  | 
wishing  to  become  a  party  to  a 
proceeding  or  lo  pertidpate  as  a  party  in 
any  hearing  therein  muat  file  a  motion  to 
intervene  in  acoordence  with  the 
Commission's  Rules. 

Take  fur1h<>r  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Re^lntory  Commission  by 
sections  7  and  IS  of  the  Natural  Ges  Act 
and  the  Commission's  Rules  of  Practice 
and  Prooedere.  a  heerieg  win  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  adviaed.  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

C.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commissioa.  file  pursuant  to  Rule  214  of 
the  Commiseioo's  Procedural  Rules  (18 
CFR  386.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
1 157  J06  of  die  Ragoletions  under  die 
Natural  Ges  Act  (18  CFR  157 J06)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  propoeed  activity  shall  be  deeewd  lo 
be  eathociasd  effiactive  the  dey  after  the 
time  elhnved  for  ftlii«  e  proleat  If  e 
protest  is  filed  and  not  wididrawe 
within  30  days  aflar  tite  time  allowed  far 
fillip  a  protest  dw  instant  request  shell 
be  treeted  ea  en  appUcatkw  far 
aetheiizettea  pameat  to  section  7  ef 
UieNetaralGaeAct 


actfaaM 


ini  Doc.  ae-izie  Piled  i-n 


el  all 


Take 


dial  eech  Applicant  bated 


torn  sot  pKMkdm  far  oonaoiktaUoa 


herein  has  filed  an  application  ptirauanl 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energy  RegulHtory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregrunted 
abandonment  previously  issued  by  live 
Commiuion  for  a  term  expiring  March 
31. 1969.  to  extend  such  authorization 
for  an  unlimited  term,  ail  as  more  fully 
set  forth  in  the  applications  which  are 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
malte  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
27, 1980.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  olhewise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 


iD. 

Secretary. 


OodwiNo 


006-413-003 


ciae-«i»-on t»-22 


a67-«?1-00? 


am-t7*-«i%. 


12-22-«e 


12-22-M 


12-22-as 


ANR  Gattwnng  Co.. 

ComMToww  9 

GrMiMwy  Plaza. 

HouMon.  TX 

77040 
ANRSypplyCa. 

Coastal  ToMer.  9 

CrauwMD  Plan. 

Houston.  TX 
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(FR  Doc.  8»-1Zia  FilMl  t-lS-aSc  4.-45  an) 
I  ooos  sriT-sva 


(Docket  Na  CIS6-164-MN),  et  aLI 

Coastal  Qae  Marketing  Co.,  •!  aL; 
AppNcadone  for  Blanket  Certfficatee 
With  Pregranted  Abandonment  > 

January  11, 1989 

Take  notice  that  each  Applicant  listed 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Enei^  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorization,  all  as  more 
fully  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  January 
27, 1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 


for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 

Secretary. 


Docket  No. 

DMe  filed 

Applicant 

089-194-000  ....... 

12-22-88 

Coastal  Gas 
Martwting  Co.. 
Coastal  Toww.  9 
Qfeomway  Plaza. 
Houston.  TX 
77046. 

089-196-000 

12-23-88 

Oaion  Marfceins. 
I..P..Oaylon 
WHwnsJr. 
Building.  Suite 
200.500Nont« 

FM  1604  East 
San  Antonio.  TX 
78232-1298. 

'  This  notice  does  not  provide  for  consolidatian 
for  hearing  of  the  several  matter*  covered  herein. 


(FR  Doc  89-1217  Filed  1-18-69: 8:45  am) 

aNJJNQ  CODE  S7l7-01-« 

Dodiet  Na  C180-8-008,  el  eL] 

FMP  Operattng  COn  A  Limited 
Partnership;  Application 

January  11, 1989 

Take  notice  that  on  December  23, 
1986,  FMP  Operating  Company,  A 
Limited  Partership  (FMPO)  of  1615 
Poydras  Street  P.O.  Box  60004,  New 
Orleans,  Louisiana  70160,  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.23,  et'seq. 
of  the  Commission's  regulations  for 
certificate  authorization  to  continue 
certain  sales  of  natural  gas  previously 
made  by  American  Royalty  Producing 
Company  (ARPCO)  and  FPCO  Oil  ft  Gas 


Company  (FPCO)  under  the  certificates 
and  rate  schedules  listed  in  the 
Appendix.  FMPO  also  requests  that  the 
related  FERC  Gas  Rate  Schedules  now 
designated  in  the  name  of  ARPCO  or 
FPCO  be  redesignated  in  the  name  of 
FMPO.  The  application  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

FMPO  states  that  by  Assignment  Bill 
of  Sale  and  Conveyance  executed  May 
1. 1966,  and  effective  January  1. 1966. 
ARPCO  and  FPCO  assigned  title  to  Uie 
properties  covered  under  the  certificates 
and  rate  schedules  listed  in  the 
Appendix  to  FMPO. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
27, 1989,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (16  CFR 
365.211. 385,214).  All  protesU  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  ivill  be 
unnecessary  for  FMPO  to  appear  or  to 
be  represented  at  the  hearing. 
Lois  D.  CaaheU, 
Secretary. 
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;  EnviroiunenUl  Protactioo 
Agency  (EPA). 

:  NoUo*  of  prooadural 


:  This  notice  describee  changes 
being  implemented  in  the  way  State 
implementation  plans  (SIPs)  are 
processed  at  EPA.  The  Act  requires 
States  to  develop  plans  for  attaining  and 
maintaining  the  six  national  ambient  air 
quality  standards  established  by  EPA. 
These  SIPs,  including  all  revisions  to 
such  plans,  are  reviewed  and  approved 
or  disapproved  by  EPA.  This  process  of 
State  plan  preparation,  submittal  to 
EPA.  and  subsequent  EPA  review  has 
been  very  time-consuming  and  resource- 
intensive.  The  EPA  is  concerned  that 
uncertainty  and  exceaaive  delajrs  in 
processing  SIPs  frustrate  the 
development  of  an  optimum  State/ 
Federal  partnership,  cause  coofuskm  for 
sources  regarding  applicable 
regulations,  and  generally  dampen 
intitiative  in  State  regulatory  programs. 
Prompted  by  this  concern,  the  Deputy 
Administrator  called  for  an  assessment 
by  senior  offlciab  of  the  processing  of 
SIPs  at  EPA.  The  purpose  of  the 
assessment  was  to  identify  problems 
and  propose  solutions. 

The  problems  idenlifiad  centered  on 
an  excessive  coooem  by  EPA  for  d>« 
potential  precedent-setting  value  of 
individual  SIP  revisions,  manifested  by 
excessive  delay  in  reaching  deciskms  on 
BMny  SIP  actions  and  in  anoertainty  on 
the  part  of  soofoaa  and  Stata/local 
agendas  as  !•  the  outooma  of  the  SIP 


review  prooeas.  The  changes  being 
implemented,  described  in  detail  below, 
focus  oo  tailoring  EPA  review  to  the 
significance  of  this  action,  and  adhering 
to  established  procedures  for  processing 
SIPs  within  EPA  in  order  to  promptly 
identify  problems  with  SIP  submittals 
and  to  geneally  improve  the  certainty  of 
the  process  itself.  These  changes 
include,  among  others:  review  of  SO* 
submittals  for  completeness  against 
specific  criteria,  and  requiring  prompt 
modification  of  incomplete  submiltals: 
delegation  of  SIP  decisioo  authority  to 
EPA  Regional  Administrators  for  a 
range  of  SIP  actions  which  are  not 
nationally  significant;  and  providing  for 
the  option  to  "grandfathar"  SIP 
submittals  that  were  prepared  in  good 
Caiih  by  a  State  bat  which  may  become 
deficient  to  some  degree  because  of  a 
change  in  EPA  policy  subsequent  to 
State  adoption. 

EPA  beUaves  that  these  changes  will 
produce  a  number  of  important  benenta. 
SIP  submiltals  should  be  processed 
more  efficiently  and  review  decisions 
made  more  quit  kly  and  equitably, 
overall,  the  quality  of  SIP  submittals 
should  be  improved  By  working  nrare 
doaaly,  rehtioos  between  EPA  Regional 
Offices  and  Stale/local  agencies  will  be 
improved,  enhancing  the  effectiveness 
of  air  quality  manaflemeni  programs 
generally.  Finally,  taa  changes  should 
resuH  in  a  more  accessible  and 
accountable  system,  enabling  parties 
outside  EPA  to  determine  more  easily 
the  status  at  SIP  suboUtala. 
OATn:  This  action  ariH  be  affiBctiva 
lanuary  Ifl.  1MB.  All  comments  should 
be  sabmittMl  to  EPA  at  the  address 
shown  balow  by  March  &.  igsa 
aaannane  Intarastad  parties  may 
suhaiit  wffiff  n  rowsiits  in  duplicate  lo 
Public  Dockat  No.  A-M-IS  at  Central 
Dockat  SaeHoa  (A-ISI^.  Sovth 
Conferenea  Canter,  lleeai  4.  U.  & 


Environmental  Protection  Agency. 
Attention:  Docket  No.  A-88-18. 401  M. 
Street  SW..  Washington.  DC  204ea 

Materials  relevant  ti  this  notice  have 
been  placed  in  Docket  No.  A-88-16  by 
EPA  and  are  available  for  inspection  at 
the  above  address  between  8tt)  a.m. 
and  3:30  pjn..  Monday  through  Friday. 
The  EPA  may  charge  a  reasonable  fee 
for  copying. 


kTWN  COMTACTt 

Mr.  lames  Weigold.  Office  of  Air 
Quality  Planning  and  Standards  (MD- 
11).  U.  S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711;  Telephone  (919)  541- 
5642  or  (FTS)  629-5642. 

ANY 


Background 

The  1970  Clean  Air  Act  (CAA) 
established  the  air  quality  management 
process  as  a  basic  philosophy  for  air 
pollution  control  in  this  country.  Under 
this  system.  EPA  establishes  air  quality 
goals  (National  Ambient  Air  Quality 
Standards — NAAQS)  for  common 
pollutants.  There  a  re  now  standards  for 
6  pollutants:  ozone  (Qi).  carbon 
Bxmoxide  (CO),  sulfur  dioxide  (SO:). 
nitrogen  dioxide,  particulate  matter 
(PMm).  and  lead.  States  then  develop 
control  programs  to  attain  and  maintain 
these  NAAQS.  These  programs  are 
defined  by  Stale  Implementation  Plans 
(SIPs)  which  are  approved  or 
disapproved  formally  by  EPA  and.  to  the 
extent  they  are  approved,  are  legally 
enforceable  by  EPA.  A  SIP  must 
demonstrate  attainment  and 
maintenance  of  the  applicable  NAAQS. 
describe  a  control  strategy,  contain 
legally  enforceable  regulations,  include 
an  emission  inventory  and  procedures 
for  the  preconatniction  review  of  new 
polhition  sowrees.  outline  a  program  for 
monitoring,  and  show  adequate 


resources  for  the  State  to  implement  the 
SIP.  In  addition,  there  can  be  many 
other  requirements  specific  to  the 
pollutant  being  considered.  The 
consequences  of  State  failure  to  get  Sip 
approval  may  be  serious,  including 
Federal  promulgation  of  control 
regulations  and  sanctions. 

Affirmative  action  is  required  by  EPA 
on  essentially  all  aspects  of  every  SIP 
action.  Since  EPA's  final  decision  comes 
after  a  regulation  already  is  adopted 
and  implemented  at  the  State  level, 
excessive  delay  in  the  review  process 
often  is  a  major  source  of  fiinction  in 
EPA's  relations  with  State  and  local 

There  can  also  be  differences  of 
opinion  between  EPA's  Regional  Offices 
and  Headquarters.  Regions  provide 
guidance  and  support  to  States  in 
writing  SIPs  and  then  must  review  them 
and  recommend  approval  or 
disapproval.  The  need  for  flexibility  in 
dealing  with  each  State  and  situation  is 
important  to  the  Regions.  On  the  othn 
hand.  Headquarters'  offices  have  a 
major  re^xmaibiKty  to  ensore  basic 
national  consistency  on  legal  policy, 
and  technical  issues.  Thus,  SIP  deicisoiw 
are  under  constant  pressure  because 
they  are  visible  and  quantitative  tests  of 
the  elusive  balance  sought  between 
State  flexibility  and  the  firmness  and 
consistency  provided  by  national 
directivea. 

More  than  1600  SIP  related  actions 
have  been  processed  from  1963  to  the 
present  averaging  ahnost  350  per  year. 
Many  of  these  inv<rfved  multiple  issues. 
About  75  percent  of  the  actions  fell  into 
three  categories:  attainment 
demonstiatkaia.  single  source  actions, 
and  (although  technically  not  SIP 
revisions)  actions  involving 
redesignation  of  attainment  status.  Most 
of  the  remainder  involved  new  source 
review  actions  and  emission  trades. 

A  rough  assessment  has  been  made  of 
the  future  SIP  load  With  the 
promulgation  of  a  national  ambient  air 
quality  staadard  for  PMm.  and  tfie 
proposed  post-19e7  ozone  and  CO 
attainmeat  policy,  the  number  of  SIP 
submittals  will  increase  significantly 
over  the  next  few  years.  Aimut  100 
attainment  SIPl  and  oiore  than  160 
"committal"  type  actions  for  PMm  will 
have  to  be  reviewed  Shortly  thereafter, 
attainment  SB's  for  ozone  (60-70  areas) 
and  for  CO  (another  50-60  areas)  will  be 
sumitted  Potential  revinons  to  EPA's 
1065  stack  height  regulations  resulting 
from  the  eo«Ht  decision  in  NRDC  v. 
Thomas.  838  F.  2d  1224  P£.  Cir.  1988), 
could  require  review  of  SIP  innistifln 
limits  for  aa  auny  as  200stationoiy 
sources.  In  addition,  it  is  possible  that 
about  30  Sectian  111(d)  SIPs  on  control 


of  municipal  waste  combustors  will  be 
developed  during  this  period  The 
prece(fing  ate  in  additicm  to  the  average 
load  of  350  submittals  per  year. 

The  Cunant  Review  Process  at  EPA 

A  comprehensive  system  has  been  set 
up  for  processing  SIPs  at  EPA,  involving 
full  notice  and  comment  rulemaking. 
The  major  steps  are  summarized  below. 

(1)  State  prq>ares  the  SIP,  gets 
necessary  approval  under  State  law. 
provides  justification  and 
documentation,  and  submits  it  to  the 
Regional  Office  for  the  Governor  or  his 
designee.  The  SIP  can  range  in  size  fit>m 
a  few  to  hundreds  of  pages. 

(2)  EPA  Regions  comprehensively 
evaluate  the  submittal  for  policy,  legal 
and  technical  adequacy,  prepare  a 
Technical  Support  Document  (T^).  and 
prepare  a  profmaed  final  rule  indicating 
approval  or  disapproval  of  the  action, 
liie  rule  ia  aigned  by  the  Regional 
Administrator,  if  it  is  a  proposal,  and 
sent  on  for  review  by  EPA 
Headquarters.  The  Headquarters'  offices 
thereupon  undertake  an  evaluation  of 
the  Regional  Office  package,  regardless 
of  the  significance  of  the  SIP  action. 

(3)  The  Office  of  Air  Quahty  Planning 
and  Standards  (OAQPS)  in  Durham, 
North  Carolina  manages  the 
Headquarters'  review,  coordinating  the 
technical,  policy  and  legal  evaluation 
writh  all  relevant  Headquarters  offices. 
These  may  include  the  Office  of  General 
Counsel  and  the  Office  of  Policy, 
Planning  and  Evaluation,  as  well  as 
several  groups  within  the  Office  of  Air 
and  Radiation  (OAR). 

Each  group,  concurs  with  comment  or 
nonconcurs.  Negotiation  with  the 
Regions  over  SIP  issues  or  interpretation 
fi«quently  is  a  part  of  Headquarters' 
review. 

(4)  Proposals  are  sent  to  the  Assistant 
Administrator  for  Air  and  Radiation  for 
concurrence.  Disapprovals  and  partial 
approvals  of  SIPs  must  undergo  Office 
of  Management  and  Budget  review 
(under  Executive  Ordier  12291)  before 
being  sent  to  the  Office  of  the  Federal 
Register  (OFR)  for  publication. 

(5)  After  review  by  the  Assistant 
Administrator  for  OAR.  all  final  actions 
go  to  the  Administrator  for  sigoataire 
and  then  are  sent  to  the  OFR. 

SIP  processing  at  BPA  has  a 
scheduled  gaol  of  5/2-6/2  for  fmd 
action.  That  is.  the  Region  nominnlly 
have  5  montha  to  review  submittals  in 
both  the  proposal  and  pramdlgatian 
phases;  Headquarteia  nominally  has  2 
months  in  each  phase.  Hawseru.  S9 
actions  ohtn  take  considerrirfsr  liwigi  i 


than  the  total  14  months  allocated  to 
publish  a  final  decision.' 

The  lengthy  decision  process  has 
resulted  in  strong  criticism  from  sources 
both  inside  and  outside  the  EPA.  In 
response,  the  Deputy  Administrator 
commissioned  in  July.  1987  a  senior  level 
task  group  to  assess  the  problems 
inherent  in  the  process  and  to 
recommend  solutions.  The  task  group 
conducted  its  assessment  and  presented 
recommendations  to  the  Deputy 
Administrator.*  The  recommendations 
were  approved  fully  and  are  described 
herein.  However,  before  discussing  the 
steps  being  taken  by  EPA  to  reform  its 
SIP  processing  procedures,  it  is  useful  to 
examine  the  approach  taken  by  the  task 
group,  and  the  problems  uncovered 

The  Assessment 

The  project  involved  a  three-level 
approach.  It  included  (1)  formation  of  a 
senior-level  task  ^roup  on  SIP 
Processing  which  met  throughout  the 
four-month  project  (2)  direct 
discussions  with  staff  intimately 
involved  in  SIP  processing,  both 
individually  (or  in  small  groups)  and  at  a 
day-long  Headquarters/Regional  Office 
woikshop.  and  (3)  interviews  with 
senior  executives  (Deputy  Regional 
Administrators,  Office  Directors)  now  at 
EPA,  and  former  policy  makers  with 
EPA  and  State  air  agencies.  In  addition, 
a  few  limited  analytical  assessments 
(e.g.,  historical  SIP  activity,  number  and 
distribution  of  SIPs  currently  at  EPA) 
were  done  to  better  characterize  the 
issue. 

The  task  group  consisted  of  senior 
ofncials  from  EPA's  Regicmal  Offices. 
Headquarters'  groups  associated  with 
SIP  processing,  and  State  air  agencies. 
The  group  met  three  times,  first  to 
discuss  the  general  problem  to  be 
addressed  agree  on  a  course  of  action, 
and  assign  special  short-term  projects. 
The  second  meeting  was  primarily 
concerned  with  process  update  and  with 
presentations  by  Regional  Office  and 
State  agency  representatives  to  give 
their  unique  prespectrves  on  the  issues. 


■  Nole  tliat  section  lia(aMZ|  of  the  aeon  Air  Ad 
requires  tiiat  Tlie  AdminMltator  sltati.  wirtiin  four 
montiic  after  the  dele  tc«|iiired  for  sufaaissian  at  a 
(SIPJ.  approve,  or  diaapprovc  amch  |Sa>)  tor  eadi 
portion  thereof.'  Under  the  Afeocy's  preaeni 
prooeasmg  woMomd,  tadi  a  tiaie  limit  is  laterally 
impossible  to  SMet  for  all  but  the  nwet  trivial  of 
actions.  EPA  sataMMM  that  Has  daadbae  anas  aot 
apply  lo  SIP  revisiaaa.  b«t  ralksr  only  to  tke  inMial 
SIP.  submitted  after  ¥PA  proamlgales  a  NAAQS. 
Some  courts  have  mppoiteii  EPA's  positian;  other 
courts  have  heM  that  a  4HMMlh  review  pehod 
appliea  to  a  SIPrewMON. 

*  The  rapoft  aa  aw  pniiect  ia  aaaUed  "Fiaal 
Report  of  the  Task  Gioup  on  SIP  Processii^" 
October  raST  A  copy  is  tocaled  in  the  docket  a» 
Item  I~ 


BEST  COPY  AVAILABLE 
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Finally,  at  the  third  meeting,  retulta  of 
analytic  ttudiet  were  preeented.  and  the 
range  of  options  for  improving  the 
proceM  was  discussed.  These  meetings 
led  to  the  SIP  processing  changes  that 
are  being  announced  today. 

The  work  of  the  task  group  was 
reinforced  by  discussions  with  people 
directly  involved  with  SIP  review  in 
order  to  get  an  operations  view  of  the 
issues.  This  included  a  comprehensive 
one-day  workshop  attended  by 
approximately  SO  EPA  staff  personnel. 
This  group,  intimately  familiar  with  the 
processing  and  review  of  SIP  packages, 
exchanged  ideas  on  both  issues  and 
potential  solutions  during  the  workshop. 

To  gain  yet  another  perspective,  a 
series  of  interviews  whs  conducted  with 
persons  currently  or  recently  involved 
with  SIP  processing  from  a  broader 
policy  sense.  For  example,  the  persons 
interviewed  included  a  former  EPA 
Deputy  Administrator,  the  former  heads 
of  State  and  local  air  programs,  senior 
industry  officials,  several  past  EPA 
Assistant  Administrators,  and  four 
current  Deputy  Regional  Administrator*. 
(The  complete  list  of  persons 
interviewed  and  their  summarized  views 
are  contained  in  an  appendix  to  the  task 
group  report.l 

Significantly,  there  was  a  noticeable 
degree  of  consistency  among  those 
interviewed  both  in  terms  of  their 
perception  of  major  problems  and  in 
terms  of  the  general  thrust  of  solutions 
to  be  pursued.  Almost  all  believed  that 
EPA  is  too  cautious  in  making  SIP 
decisions,  that  SlPs  vary  widely  in 
importance  and  EPA  should  tailor  its 
review  accordingly,  and  that  the  current 
SIP  review  system  is  operated  loo 
informally.  They  also  believed  that  the 
"moving  target"  problem  (a  change  in 
the  technical  or  policy  basis  for  EPA 
decisions  after  a  SIP  has  been 
submitted)  needed  to  be  addressed 

Prohleina  Idantifiad 

It  is  clear  that  the  process  of 
reviewing  and  judging  SIPs  has  been  a 
constant  struggle  for  EPA  and  the  States 
and  is  a  source  of  increasing  tension. 
Concerns  voiced  by  participants  during 
the  assessment  indicated  problems  at 
each  level  of  SIP  preparation  and 
review.  Some  cited  abuse  of  the  syttem 
by  the  Slates  to  relax  source  limits. 
Others  believed  EPA  waa  too  inflexible 
and  ovenealous.  resulting  in  maior 
processing  delays  for  minor  benefits. 

It  ia  likely  thai  present  problems,  if 
left  unattended,  will  become  worse 
because  of  ooatinuing  reaource 
coiutraints  and  plans  that  call  for 
significant  increaaes  in  SIP  activity  over 
the  next  few  years,  partkularty  in  the 
complex  areas  of  oiona.  CO.  and  PMi*. 


in  a  relatively  recent  development,  some 
enforcement  actions  have  been  affected 
by  courts  which  have  ruled  that  EPA 
cannot  enforce  the  current  federally 
approved  SIP  against  a  source  for 
violations  occurring  more  than  four 
months  after  a  SIP  revision  affecting  the 
source  has  been  submitted  to  EPA. 
unless  EPA  has  finally  acted  on  the 
submittal. 

As  a  result  of  the  disctissions  and 
projects  described  earlier,  it  was 
possible  to  identify  a  number  of 
fundamental  problems  that  appear  to  be 
associated  with  SIP  processing.  Some  of 
these  problems  are  concerned  primarily 
with  the  procedural  aspects  of  SIP 
review,  while  others  relate  more  to  the 
underlying  philosophy  of  the  SIP  review 
process  (i.e..  what  is  the  process 
supposed  to  accomplish),  and  the 
attitudes  of  the  SIP  reviewers.  For 
example,  there  is  within  EPA  a  strong 
concern  for  consistency  in  SIP  decisions, 
and  a  fear  thai  each  decision  may  have 
important  consequences  in  terms  of 
establishing  national  precedent 
However,  such  concern  may  be 
appropriate  for  only  a  small  percentage 
of  actions  reviewed.  Moreover,  it 
appears  that  the  SIP  process  has  been 
depended  upon  as  a  vehicle  to  identify, 
resolve,  and  articulate  national  policy 
issues,  often  at  the  expense  of  timely 
decision  making. 

The  issues  idenliHed  fall  into  three 
basic  categories:  inordinate  concern  for 
the  conaequences  of  individual 
decisions:  excessive  EPA  review, 
including  fiill  review  for  minor  or  clearly 
deficient  actions;  and  uncertainty 
concerning  the  outcome  of  review. 
These  problem  catagorfes  are  discussed 
briefly  below. 

A.  Inordinate  Concern  for  Individual 
Actione 

As  noted,  the  cxirrent  process  places  a 
premium  on  consistency,  stemming  in 
iaige  part  from  a  fear  that  a  decision 
statement  or  explanation  concerning  a 
specific  State  or  source  may  force 
similar  decisions  in  other  States  for 
similar  source*.  Although  there  is  a  need 
for  consistency  at  some  level  (e^^ 
concerning  the  basic  components  of  an 
ozone  attainment  program  or  a  new 
PMm  SIP),  it  may  not  be  necessary  for 
the  results  of  all  decisions  to  be  similar 
Stale  to  State  and  source  to  source.  It 
must  be  remembered  that  SiP*  are 
intended  to  be  tailored  by  the  State*  to 
their  specific  air  quality  problems,  and 
the  mix  of  sources  from  which  emissions 
reductions  can  be  obtained,  within  the 
constraints  of  the  Oean  Air  Act  (socfa  aa 
the  requirement  for  reasonably 
available  control  technology  in 
nonattainment  areas).  Although  it  ia 


important  for  policy  and  broad  technical 
requirements  to  be  applied  consistently, 
it  is  not  necessary  that  the  result  of  their 
application  to  localized  problems  turn 
out  the  same. 

Because  of  the  emphasis  on 
consistency  and  the  fear  of  setting 
precedent  with  individual  decisions.  SIP 
reviewers  have  been  reluctant  to  risk 
making  mistakes  on  any  SIP  change: 
this,  considering  the  number  of  actions 
EPA  must  review,  inhibits  rapid  review 
and  decision  making.  There  needs  to  be 
a  greater  willingness  on  the  part  of  all 
concerned  with  the  process  to  risk  an 
occasional  noncritical  mistake  in  return 
for  more  rapid  processing  and  earlier 
identiHcation  of  the  outcome  of  the 
review. 

B.  Excessive  Review 

Some  SIP  packages  deserve  the  full 
attention  of  EPA  staff  and  management: 
as  noted,  certainly  the  basic  State 
programs  for  post-19e7  ozone  attainment 
and  programs  to  achieve  the  newly 
promulgated  PMie  ambient  air  quality 
standard  will  need  such  review. 
Similarly.  SIP  revisions  for  new 
programs  that  dictate  consistent 
national  implementation,  or  that  involve 
complex  and  evolving  policy  issues, 
such  as  generic  bubble  regulations, 
should  receive  review  and  sign-off  by 
EPA  Headquarter*.  But  the  same  cannot 
be  said  for  changes  to  an  emission  limit 
on  a  local  printing  plant,  composition  of 
State  boards,  or  negative  declarations 
under  section  111(d).  Under  EPA's 
current  approach  to  SIP  review,  all 
changes  receive  Regional  OfFice  and 
Headquarters'  review  prior  to  both 
proposal  and  final  approval  (except  for 
those  SIPs.  aobut  20  percent  of  the  total, 
processed  as  direct  final  *).  All  final 
actions,  no  matter  how  trivial  currently 
are  signed  by  the  Administrator. 

There  are  several  problems  with  this 
multiple  review  for  all  actions:  it 
inherently  take*  longer  than  processing 
only  at  the  Regional  OfTice  level:  it  ties 
up  the  scarce  Headquarters'  resources 
available  for  SIP  review  (thua  making  a 
long  process  even  longer);  and  by 
introducing  more  reviewers  into  the ' 
process,  it  increases  the  chance  of 
rejection  for  procedural  or  other  reasons 
which  have  no  impact  on  air  quality. 

There  are  other  aspects  to  the 
excessive  review  problem.  If  a  State 


»  Vnim  Has  prooidMs.  BPA  pabHiim  »  atosh 
r«4Mal  ImMw  aoltoa  wtrickliidlGalM  that  Hm  SIP 
•ctloa  wlU  b«  UmI  in  SO  day*  uniM*  m  iiHMMi^ 
I  dM  oyportiwity  to  provtdt  adverM 
.  if  a  party  deaa  wtak  to  provide  advafaa 
.  IVA  dM  Miowa  dw  aorawl  SIP 

dwa  of  aoMoa  of  prapoaal  and 
I  ftnal  wiaaiaHi^ 


submita  a  SV  riiaay  withoot  pwpaily 
stated  emtasion  bmits.  legal  autkoeity  or 
compliance  schedulea.  or  wtucfa 
contaios  other  obvious  deficiencies,  it 
can  enter  the  system  and  be  sabyect  to 
complete  EPA  review  and  disapprovaL 
EPA's  piocedates  did  not  provide  in  any 
comprehensive  way  for  immediate 
rejectioa*  for  incompleteness, 
indepoidently,  however,  some  Regional 
Offices  have  tried  to  deal  with  this 
problem.  For  example.  Repoo  I  has 
developed  a  aet  <tf  completeness  criteria 
their  State*  must  foUow.  Region  VD 
provide*  State*  with  an  extenaive 
checkliet  deacribing  the  information  the 
Region  will  look  for  in  a  wide  range  of 
SIP  actions.  The  purpose  is  to  keep 
incomplete  packages  oat  of  the  more 
extensive  review  system. 

On  tlie  otker  hand,  even  if  the 
submittal  is  prepared  correctly,  some 
actions  seem  nnsnited  for  full  review. 
Example*  incfaide  simple  recodification 
of  regalationa.  address  changes,  or 
cha^jing  modtoling  or  stack  test  methods 
to  conform  to  teviied  EPA  guideline*.  In 
such  action*,  the  State  is  domg  exactly 
what  is  reqaired  and  appropriate. 
AlthoDgh  sncb  change*  can  be 
processed  as  direct  final,  even  that  is 
probably  more  resource  intensive  than 
they  are  worth.  However,  there  is 
presently  no  better  way  to  treat  such 
change*  administratively,  or  keep  tbem 
out  of  the  *y*tem  entirely. 

Finally,  several  members  of  the  Task 
Croup  believed  that,  in  additwn  to  being 
concerned  with  SIP  processing.  EPA 
shoakl  alao  enamine  iio  SIP  process  in  a 
more  basic  way.  Specifically,  there  was 
debate  aad  intateat  expresead  by  i 
in  proaotfog  direct  acocfrtanoe  of 
cqMraMag  peniit*  or  other  Stele  I 
source  tmiaakm  Unita.  This  would  be 
condittenad  OB  EPA  approval  ol  the 
Stete'*  overall  framework  and  strategy 
for  achieving  an  ambient  air  quality 
standard.  EPA's  oeatiawng  nd*  woold 
be  to  track  a  Stete's  overall  progress 
and  peikxhcatty  audit  dte  State's 
implemeatetioB  of  the  permit  process, 
taldag  coctedive  action  as  necessary. 
Some  initial  tUpe  are  being  taken  in  this 
direction.  For  exampte.  in  reapoaae  to 
the  "federal  enforceability"  iaeue 
contained  in  the  Chemical 
Manufacturer*  Aaaociation  (QdA) 
consent  ay  eeinant  ooaceming 
challenges  to  EPA's  new  soorce  review 
regidatinua.  EPA  i*  coosiderii^  the 
paarihiiity  of  aUowfaig  State  operating 
pernsv  w  oe  oeeiuBii  mienuiy 
enforceable  in  cetteia  wtwatkma 
provided  dial  the  Stete's  operating 
permit*  piogram  ha*  been  incorporated 
into  the  Sfi>  and  approved  by  EPA. 
However,  full  impleaientation  of  a 


system  involving  direct  acceptance  of 
State  perrails  or  other  hmit*  requires 
much  conceptual  discussion  concerning 
State/EPA  regulations  and  fundamentel 
changes  to  other  parts  of  the  national  air 
program,  and  may  require  changes  to 
the  Qean  Air  Act 

C.  Uncertainty  Concerning  the  Outcome 
of  the  Process 

It  might  be  expected  that  processing  a 
revision  to  a  SIP,  given  the  EPA's  years 
of  experience,  would  be  a  fairly  routine 
process.  However,  that  often  is  not  the 
case.  The  fate  of  a  given  SIP  revision,  in 
terms  of  both  the  nature  and  timing  of 
the  ultimate  decision,  can  be  uncertain 
for  a  number  of  reasons.  Important 
information  necessary  for  decision 
making  may  be  left  out  of  a  SIP  package, 
or  the  format  and  justification  for  the 
change  may  be  deficient  This  can  result 
not  only  fiom  inexperience  and  lack  of 
training  at  the  State  and  local  level  but 
also  fivm  a  lack  of  clear  policy  guidance 
from  EPA  and  timely  issue  resolution. 
Policies  important  to  SIP  preparation 
and  approval  may  be  unstated  or  poorly 
documented.  In  some  cases,  there  may 
be  no  policy  at  all  to  address  a  specific 
SIP  issue,  and  the  SIP  process  itself, 
through  the  aggregation  of  a  series  of 
similar  actions,  is  used  to  evolve  a 
policy.  This  situation,  in  part  derives 
from  sporadic  management  involvement 
in  the  SIP  process.  Constant  attention  is 
needed  to  assure  diat  packages  are 
moved  throng  the  system,  that 
problems  are  promptly  identified,  and 
that  policy  issues  are  discussed  and 
resolved. 

An  overt  manitestetioR  of  uncertainty 
in  the  outcome  of  9P  review  is  the 
moving  target  syndrome.  Under  current 
practice,  a  SH^may  be  under  review  al 
EPA  for  months  and  eventually  be 
deemed  Inappropriate  because  it  doesn't 
conform  to  a  newdy  evolved  policy,  even 
though  it  conformed  to  the  policy  ra 
place  when  H  was  submitted.  This  not 
only  frusti'ate*  the  Stete  but  results  in 
conlMon  for  die  source  because  until 
the  State  actually  changes  its  submittal 
it  often  continues  to  implement  the 
regulatkm*  disapproved  by  EPA. 

Another  factor  contributing  to 
uncertainty  and  detey  is  die  reliance  on 
informal  communication  in  [Mooesstng 
SIPs.  The  system  trachtionally  has  been 
charactefiawd  by  nnrturing,  not 
judgmentel  interactions.  Headquarters 
and  Regioaal  Office  personnel  are 
rehutant  to  formally  reject  packa^s, 
but  radier  try  to  woik  with  their 
coUeaguea  in  the  procesmng  diain  by 
phone  can*  and  often  protracted 
negotiatioa.  This  *teBU  ia  part  from 
reluctance  to  compromise  others  that 
may  have  acted  in  good  faith.  Also,  the 


documentetioo  needed  to  support  a 
more  formal  process  on  a  large  number 
of  SIP  actions  can  become  an  excessive 
burden.  Unfortunately,  in  many  cases 
the  informal  process  prolongs  the  review 
time  substantially  and  results  in  poor 
docimientation  for  use  in  similar 
situations.  In  addition,  the  informal 
process  frequently  is  criticized  by  States 
and  sources  because  they  can't 
adequately  track  the  progress  of  the 
change  once  it  gets  into  EPA  review. 

Solutions  Devised 

Based  on  the  task  group  assessment 
and  the  problems  identified.  EPA  has 
devised  a  mmtber  of  changes  to  the  SIP 
processing  system  which  it  will  begin 
implementing  today.  The  changes  are 
designed  to  tailor  SIP  review  to  the 
significance  of  the  action  in\'olved.  and 
to  improve  the  certainty  of  the  SIP 
review  process.  The  changes,  including 
the  legal  rationale  supporting  them,  are 
described  briefly  below  and  in  depth  in 
the  next  section  of  this  notice. 

A.  Tailor  Review  to  Significance  of 
Action 

EPA  has  devised  a  SIP  review  system 
under  which  increasingly  intense  review 
procedures  will  be  applied  to 
increasingly  significant  actions.  Minor 
actions  will  undergo  relatively  little 
review  while  major  actions  will  continue 
to  receive  full  Regional  Office  and 
Headquarters  review.  By  tailoring  the 
intensity  of  review  to  the  significance  of 
the  action,  this  hierarchy  of  procedures 
will  generally  decrease  SIP  processing 
times  by  dramatically  shortening  review 
periods  for  minor  SIPs  and  freeing  EPA 
resources  to  enable  major  SIP 
processing  to  proceed  without  existing 
delays. 

1.  Compleleness  Criteria 

EPA  found  that  many  SIP  revision 
submittals  were  processed  through  full 
EPA  review  despite  the  fact  that  they 
were  missing  major  components  which 
effectively  {vevented  EPA  approval  For 
example,  a  State  might  submit  an 
emission  limitatioo  without  compliance 
testing  procedures.  To  free  EPA 
resources  that  would  otherwise  be 
consumed  processing  such  deficient 
SIPs.  EPA  has  created  a  completeness 
review  process  which  is  being  proposed 
for  public  conunent  in  an  accompanying 
notice  in  today's  Federal  Register.  Under 
this  process,  a  Sff  will  be  reviewed  for 
completeness  agnnst  certain  basic 
criteria  when  it  is  initaliy  submitted  to 
detennine  if  all  the  necessary 
components  have  been  iodiKied  to 
allow  proper  review  and  an  idtimate 
decision  on  the  subatoice  of  the  SIP 
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rtvisioo.  This  will  b*  a  quick  pft>o«M 
that  will  look  at  tha  raviawability  of  an 
SIP  wbmlttaL  not  its  approvability.  EPA 
«vill  than  promptJy  infonn  tha  submittiaf 
Stata  bv  lattar  whether  EPA  will 
proceed  io  process  the  SIP  revision  or 
whether  it  must  be  returned  to  the  Stata 
because  it  is  incomplete. 

EPA  is  creating  this  completeness 
review  process  under  the  suthority  of 
Section  301  of  the  Qean  Air  Act  which 
authoriias  the  Administrator  to 
prescribe  such  ragulationa  as  are 
necessary  to  carry  out  his  fonctions 
under  the  Act.  EPA  is  Intarpretint  tha 
terms  "plan"  in  section  110(a)  (1)  and  (2) 
and  'Yevision''  In  section  llO(aK3)  to  ba 
only  thoae  plans  and  revisions  that 
contain  all  of  tha  components  neoaaaary 
to  allow  EPA  to  adequately  review  and 
take  action  on  such  plan  or  revision. 
EPA  believes  that  Congress  would  not 
have  Intended  to  require  EPA  to  review 
and  take  action  on  SIP  submittals  that 
were  simply  not  reviewable  because 
they  were  lacking  important 
components.  Therefore,  the 
Administrator  concludes  that  section 
110(a)  requires  him  to  act  only  on 
complete  Slate  submittals. 

EPA  recently  issued  a  guidance 
memorandum  to  the  Regional  Offices 
establishing  this  completeness  review 
procedure,  including  a  list  of 
completeness  criteria,  on  sn  Interim 
basis  pending  notice  and  comment 
rulemaking.  See  Memorandum.  Gerald 
A.  Bmlson.  Director.  Office  of  Air 
(Mallty  Planning  and  Standards,  to 
R^^onal  Office  Air  Division  Directors. 
M«rch  18. 1988  (a  copy  is  included  in  tha 
docket  as  Item  U-B^).  The  Regional 
Offices  are  currently  using  this  guidance 
to  conduct  completeness  reviews. 
However,  elsewhere  in  today's  Federal 
Ragiatar.  EPA  is  proposing  to  codify 
these  criteria  in  regulatory  form  to 
provide  dear  benchmarks  for  States  in 
preparing  complete  SIP  submittals. 
Specifically.  EPA  proposes  to  add  the 
completeness  criteria  to  40  CFR  Part  51 
as  Appendix  V.  EPA  also  proposes  to 
amend  i  51.103(a)  to  specify  that  State 
submissions  will  not  be  considered 
official  SIP  suibmissions  upon  which 
EPA  is  required  to  act  under  section 
110(a)  unless  they  meet  the  requirements 
of  Appendix  V.  llie  details  of  the 
completeness  criteria  are  described  fully 
in  the  accompanying  notice. 

2.  Letter  Notice 

EPA  is  creating  a  new  SIP  processing 
procedure  for  relatively  insignificant  SIP 
revisions  that  the  EPA  believes  are  of 
essentially  no  interest  to  the  general 
public  Historically  EPA  has  processed 
all  SIP  revisions  through  full  notice  and 
comment  rulemaking  in  the  Fadatal 


.  For  inaignificant  actiona  of  no 
public  Intarast.  thia  has  bean  ooatly  and 
time  consuming  with  no  apparent 
benefit.  Under  tha  new  letter  notice 
procedure  for  such  insigitificant 
revisiooa.  EPA  will  simply  infonn  the 
Stata  and  directly  affected  parties  by 
letter  that  tha  submitted  SIP  revision  has 
been  approved.  The  EPA  may  not 
publish  a  notice  of  propoaad  rulemaking 
and  opportunity  for  pabUc  comment  or 
an  individnal  notice  of  Rnal  rulemaking 
in  tha  Padwal  Ragielar. 

EPA's  dutlea  to  publish  proposed  and 
final  rulemaking  notices  aiid  provkia 
opportunity  for  public  commant  stem 
fimn  tha  Administrativa  Prooadures  Act 
(APA).  However,  tha  APA  spadflcally 
providaa  that  an  agency  need  not 
provide  notice  of  proposed  rulemaking 
or  opportimity  for  public  comment  when 
the  agency  for  good  cause  finds  that  it  is 
Impracticable,  unnacaasary.  or  contrary 
to  the  public  interst  See  5  US.C  section 
ft&3(b).  EPA  concludes  that  it  is 
uiuiecessary  to  provide  for  comment  on 
insignificant  SIP  revisions  because  they 
are  of  no  interest  to  tha  general  public. 
Further,  in  such  cases,  the  delays 
aasodated  with  providing  for  comment 
where  none  would  be  for&tcoming 
would  be  contrary  to  the  public  Interest 
in  expediting  SIP  processing. 

The  legislative  history  of  section  653 
indicataa  that  the  good  cause  exemption 
from  notice  and  comment  requirements 
appropriately  applies  to  insignificant  SIP 
revisions.  See  Senate  Qwim.  on  the 
ludidary.  Administrativa  Procedure  Act: 
Legislative  History.  S.  Doc  No.  248, 78th 
Cong..  2d  Sesa.  200  (1948) 
("Unnecessary"  means  unneoeaaary  so 
far  as  tha  public  is  concerned,  as  would 
be  the  caae  If  a  minor  or  merely 
technical  amendment  in  which  the 
public  ia  not  particularly  interested  were 
Involved.  "Public  interest"  supplements 
the  terms  "impracticable"  or 
"unnecessary":  it  requires  that  public 
rulemaking  procedures  shall  not  prevent 
an  agency  from  operating  and  that,  on 
the  other  hand,  lack  of  public  intareat  in 
rulemaking  warrants  an  agency  to 
dispense  with  public  procedure).  A 
number  of  courts  have  also  held  that 
notice  and  comment  procedures  are  not 
required  in  analagous  circumstances. 
See,  a.^ ..  National  Nutritional  Foods 
AsMOCiation  v.  Kennedy.  572  F.2d  377. 
385  (2d  Cir.  1978):  Texaco.  Inc.  v.  FPC. 
412  ¥2d  74a  743  (3d  Cir.  1979):  United 
States  V.  U.S.  Trucking  Co.,  317  F.  Supp. 
eo,  71  (S.D.N.Y.  1970). 

Although  EPA  will  not  seek  comment 
on  letter  notice  actions  or  publish 
individual  notices  of  final  rulemaking.  In 
order  to  keep  the  general  public 
informed  of  all  SIP  actions  EPA  «vill 


publish  periodically  in  tha  Fateal 
RagMv  a  sommary  list  of  all  actions 
taken  under  the  letter  notice  procedure. 
The  effective  date  of  all  letter  notice 
actions  will  however,  be  the  data  of  tha 
letter  itself  rather  than  that  of  tha 
subsequent  summary  Padaial  Raglslar 
notice. 

EPA  will  only  use  the  letter  notice 
procedure  for  insignificant  SIP  actions 
such  as  recodifications  or  minor 
technical  amendments  that  EPA  feels 
confident  are  of  no  intareat  to  the 
general  public  Further  discussion  of  tha 
SIP  catcforiaa  to  be  prooeased  under 
letter  notice  can  ba  found  below  in  tha 
implementation  section  of  thia  notice. 

S.  Incraaaad  Use  of  Direct  Final 

For  some  time  EPA  has  oaed  a  SIP 
processing  procedtire  rnf erred  to  as 
direct  final  mlemaking.  In  the  past,  EPA 
has  generally  used  this  procedure 
mostly  for  insignificant  actiona  that  it 
considered  noncontroversial  and  oo 
which  EPA  did  not  antidpata  receiving 
any  adverse  comment.  EPA  is  now 
expanding  the  use  of  this  historically 
affective  direct  final  procedure  to  spaed 
processing  for  a  wider  range  of  such 
minor  SIP  actions. 

Under  the  direct  final  procedure  EPA 
still  continues  to  offer  the  opportunity 
for  public  comment  as  requfaad  by  the 
APA.  As  before,  the  procedure  merely 
provides  s  shortcut  for  final  action 
where  no  comment  is  expected. 
Momover.  those  insignificant  SIP 
actiona  which  are  traJy  of  no  Interest  to 
the  public  will  now  be  processed  under 
the  letter  notice  procedure  described 
Immediately  above.  Further  discussion 
of  the  potential  categories  of  SIPs  to  be 
processed  under  the  expanded  use  of 
direct  final  procedures  is  included 
below  in  the  implementation  section. 

4.  SIP  Decision  Authority 

Historically,  all  SIP  revision  actions 
have  been  thoroughly  reviewed  at  both 
the  Regional  Offices  and  Headquarters, 
whether  or  not  the  action  involved  was 
truly  of  national  significance.  This  has 
led  to  the  greatest  delays  in  die  SIP 
processing  system,  and  the  task  group 
assessment  indicated  that  overaU  such 
duplicative  review  did  not  appear  to 
contribute  substantially  to  improved  SIP 
content  in  many  cases.  The  EPA  has 
concluded  that  all  SIP  actions  that  are 
not  nationally  significant  and  for  which 
Headquarters  has  prepared  guidance  for 
SIP  pruuvssing,  will  now  be  reviewed 
only  at  the  Regional  Offices. 
ConsequenUy,  the  Administrator  is 
delegating  his  authority  under  section 
110(a)  of  the  Qean  Air  Act  to  act  on 
such  SIP  submittals  to  the  Regional 
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Administrators.  Both  proposed  and  final 
Federal  Register  notices  for  these 
actions  will  henceforth  be  signed  by  the 
Regional  Administrators. 

Section  301(a)(1)  of  the  Act  authorizes 
the  Administrator  to  delegate  any  of  his 
powers  and  duties  under  the  Act  to 
other  EPA  employees  except  "the 
making  of  regulations."  In  an  eariy 
interpretation  of  this  statutory  provision 
EPA  concluded  that,  while  proposed  SIP 
rulemaking  did  not  constitute  "the 
making  of  regulations",  any  final  action 
.  on  a  SIP  would  fall  within  this 
prohibition.  Upon  further  reflection,  EPA 
now  concludes  that  the  prohibition  on 
delegation  applies  only  to  regulations 
Initially  promulgated  by  EPA.  not  to 
plans  prepared  by  States  that  EPA 
merely  approves  or  disapproves. 

The  natural  reading  of  the  statutory 
phrase  "the  making  of  regulations" 
extends  only  to  regulations  that  the 
Administrator  himself  promulgates. 
Although  in  approving  a  SIP  revision  the 
Administrator  does  incorporate  State 
promulgated  regulations  into  the 
federally  enforceable  SIP,  he  still  cannot 
properly  be  said  to  be  "making" 
regulations  within  the  meaning  of  the 
section  301(a)  prohibition  on  delegation. 
j    As  a  practical  matter,  EPA  has 
r    acquiesced  in  those  judicial  decisions 
holding  that  EPA  must  follow  the 
rulemaking  procedures  of  the 
Administrative  Procedures  Act  (APA).  5 
U.S.C  553,  when  it  approves  or 
disapproves  State  implementation  plans. 
..   However,  even  if  SIP  review  is 
"rulemaking"  under  the  APA.  EPA 
believes  these  actions  do  not  constitute 

"the  making  of  regulations Thus, 

while  section  301(aKl)  of  the  Clean  Air 
Act  prohibits  the  Administrator  from 
delegating  his  authority  to  make  federal 
regulations,  it  does  not  prohibit 
delegation  of  his  authority  to  act  upon 
regulations  made  at  the  State  level. 

The  implementation  section  of  this 
'    notice  contains  a  detailed  listing  of 
those  categories  of  SIP  actions  Uiat  the 
Administrator  currently  is  delegating  to 
the  Regional  Administrators,  those 
categories  the  Administrator  is 
delegating  but  which  should  still  receive 
some  input  from  Headquarters  at  this 
time,  and  those  categories  that  will 
continue  to  receive  full  Headquarters 
review  for  the  time  being.  These 
categories  may  change  over  time  as 
Headquarters  prepares  additional 
guidance  and  Regional  Offices  become 
more  familiar  tvith  new  issues. 

B.  Improve  Certainty  of  Process 

The  second  major  focus  of  EPA's 
changes  in  the  SIP  processing  system  is 
to  improve  processing  procedures  so 


that  individual  actions  can  be  handled 
with  greater  certainty.  These  changes 
involve  increased  management  control 
and  clarified  processing  guidelines. 

1.  Adherence  to  Formal  Procedures 

EPA  has  for  some  time  had  detailed 
procedures  for  processing  SIPs  through 
the  existing  SIP  review  system.  These 
procedures  include  time  schedules, 
default  provisions,  and  issue  resolution 
mechanisms.  However,  for  a  niunber  of 
reasons  these  procedures  have  often  not 
been  followed  precisely  in  the  past 
With  the  adoption  of  the  processing 
reforms  described  hefein,  EPA  will  be 
revising  its  procedures  to  establish 
guidelines  for  each  type  of  SIP  review 
mechanism.  When  the  new  guidelines 
are  issued,  senior  management  will 
make  clear  that  in  the  future  they  are  to 
be  adhered  to  more  rigorously.  'This  will 
ensure  that  State  submittals  move 
quickly  through  EPA's  review  process, 
with  any  major  issues  being  raised 
promptiy  for  resolution. 

2.  Grandfathering  Policy 

In  the  past  a  number  of  States  have 
submitted  SIP  revisions  that  were 
consistent  with  EPA  requirements 
(regulations,  policies,  legal 
interpretations,  etc.)  in  effect  at  the  time 
of  State  adoption  of  the  revision. 
However,  in  some  cases,  because  of 
processing  delays  and  policy  evolution, 
the  applicable  requirements  would 
change  before  the  revisions  received 
EPA  approval  The  EPA's  past 
procedure  was  to  return  the  plan  to  the 
State  for  revision  or  disapprove  the 
action.  Not  only  did  this  add  more  time 
to  an  already  lengthy  process,  it  also 
strained  EPA/State/local  agency 
relations.  Moreover,  there  was  tiie  basic 
question  of  fairness  involved.  In  such 
cases,  the  State  submitted  the  revision 
in  good  faith  and  in  accordance  with  the 
rules  and  policies  in  effect  at  the  time  of 
submission,  only  to  see  months  go  by 
and  find  out  the  change  was  rejected 
due  to  factors  totally  beyond  its  control. 

EPA  has  determined  that  in  general  it 
would  better  serve  the  States  and  the 
interests  of  the  SIP  processing  system  to 
continue  to  process  most  State 
submittals  based  on  the  requirements  in 
effect  at  the  time  the  State  adopted  the 
change  to  the  SIP.  To  this  end.  EPA 
recently  issued  guidance  on 
grandfathering  entitled  "Grandfathering 
of  Requirements  for  Pending  SIP 
Revisions",  sent  from  Gerald  Emison, 
Director,  OAQPS,  to  EPA  Regional 
Office  Air  Division  Directors,  June  27, 
1988  (a  copy  is  included  in  the  docket  as 
item  II-B-5). 

The  guidance  provides  a  structure  for 


grandfathering  pending  SIP  actions  to 
the  extent  allowed  by  law.  The  law  in 
this  area  indicates  that  whenever  a  new 
requirement  is  created  by  Congress  (via 
statute)  or  by  EPA  (via  regulation  or 
policy),  it  becomes  generally  applicable 
unless  the  authority  establishiitg  the 
requirement  provides  otherwise.  When 
Congress  enacts  a  new  statute,  it  applies 
to  all  matters  then  pending  before  an 
agency  unless  Congress  specifically 
provides  otherwise  in  the  statute,  "rhe 
EPA  has  no  authority  to  grandfather  any 
matter  from  the  new  statutory 
requirements  without  explicit  provisions 
in  the  statute. 

When  EPA  issues  new  regulations, 
they  are  also  generally  applicable  unless 
the  regulations  themselves  include 
grandfathering  provisions.  If 
grandfathering  provisions  are  not 
explicit  in  the  regulations,  courts  will 
apply  the  new  rules  to  matters  pending 
before  EPA.  Thorpe  v.  Housing 
AuthuHty  of  Durham.  393  U.S.  288 
(1969).  However,  an  agency  does  have 
some  flexibility  to  provide 
grandfathering  provisions  in  new 
regulations.  Such  provisions  are  usually 
appropriate  where  they  meet  a  four-part 
test.  First  the  new  rule  represents  an 
abrupt  departure  from  well-established 
practice.  Second,  affected  parties  have 
relied  on  the  old  rule.  Third,  the  new 
rules  impose  a  large  burden  on  those 
affected.  Fourth,  there  is  no  strong 
statutory  interest  in  applying  the  new 
rule  generally.  Sierra  Club  v.  EPA.  719 
F.2d  436  (D.C  Cir  1962).  cert.  den.  468 
U.S.  1204  (1984).  In  the  past  EPA  has 
included  expUcit  grandfathering 
provisions  in  new  regulations  where 
appropriate. 

An  agency  has  broad  authority  to 
decide  how  and  when  to  issue  new 
guidance,  since  as  a  purely  legal  matter 
guidance  is  not  absolutely  binding  on 
subsequent  proceedings.  Pacific  Gas 
and  Electric  Co.  v.  FPC.  506  F.2d  33  (D.C 
Cir.  1974).  Historically,  however.  EPA 
has  provided  only  limited 
grandfathering  from  significant  guidance 
primarily  due  to  the  importance  of  the 
new  guidance  to  EPA's  control 
programs. 

EPA's  expanded  grandfathering 
guidance  states  that  complete  pending 
SIP  actions  generally  should  be  subject 
only  to  the  requirements  in  effect  at  the 
time  the  State  submittal  was  prepared. 
However,  the  guidance  includes  a 
number  of  exceptions  to  the  general 
rule.  The  EPA  would  not  grandfather  a 
pending  action  where  a  court  ruling  has 
changed  a  requirement,  where  a  court 
has  convinced  EPA  that  a  requirement  is 
no  longer  supportable,  where  the 
Administrator  determines  that 
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grandfathering  is  not  appropriate,  wlwra 
an  linininant  and  aubatantial  adverse 
environuMntal  impact  would  result, 
where  grandfathering  would  foreclose 
EPA's  ability  to  exercise  its  authority 
under  the  Clean  Air  Act  or  where  the 
State  has  not  acted  hi  good  faith  ia 
submitting  a  plan. 

The  guidance  also  states  the  EPA  will 
analyxe  the  need  for  grandfathering 
provisions  in  sll  new  EPA  requirements, 
and  will  include  such  provisions  in  all 
cases  to  the  extent  appropriate. 

3.  Improved  Guidance  and 
Communication 

In  order  to  facilitete  implementation 
of  the  various  SIP  processing  changes 
EPA  is  instituting,  existing  guidance  will 
be  upgraded  and  new  guidance  prepared 
wherever  needed.  Headquarters  offices 
have  committed  to  provide  adequate 
guidance  to  Regional  Offices  and  to  be 
available  for  consultation  to  assist  the 
Region*  in  implementing  the  new 
programs. 

EPA  will  also  be  improving 
communications  between  Headquarters 
and  Regioaal  Offices,  and  among 
differeal  Regional  Offices,  to  effectively 
implement  the  decentralized  SOP 
processing  system.  Improved 
conummicalion  techniques,  described  in 
the  Implementation  section,  include 
identifying  regional  SIP  contacts,  the 
"regional  staff  expert"  concept,  a  SIP 
clearinghouse,  a  computerized  tracking 
system,  periodic  conference  calls,  and 
national  meetings. 

4.  SIP  Proceasing  Manafamenl  Syttem 

The  final  change  EPA  is  instituting  in 
the  SIP  processing  system  is  a  new  SIP 
processing  management  system.  Under 
this  system  EPA  managers  will  maintein 
close  supervision  over  the  SIP 
processing  system  te  ensure  that  SIPs 
move  smoothly  throogh  the  new 
procedures.  The  new  ■tanagement 
system,  described  ia  fuU  in  the  final 
section  of  today's  notice.  Includes  both 
an  internal  and  external  audit  system, 
an  expanded  computeriied  tracking 
system,  and  a  SIP  processing  deviation 
review  system. 


The  following  discussion  focuses  on 
the  more  significant  aspects  of  the 
implementation  of  the  SIP  processing 
changes  snnounced  today:  the  final 
portion  addresses  improvements  in  the 
management  system  which  are  being 
instituted  to  assure  the  announced 
changes  are  properly  iasplemenlaiL 


A.  Tailor  Rmvmtt  to  Sigiuficaiuo  of 
Action 

1.  Completeness  Criteria 

Screening  criteria  have  been 
developed  that  define  the  essential 
elements  of  an  acceptable  SIP  package, 
that  will  avoid  obvious  inadequacies, 
and  that  can  be  applied  uniformly  with 
limited  subjective  judgment  and  review. 
The  criteria  were  developed  by  EPA 
Regional  Offices  already  using  a  list  of 
criteria  to  determine  completeness  of 
SIP  packages  in  an  informal  way.  The 
benefits  of  using  completeness  criteria 
to  reject  deficient  packages  include 
improved  consistency  and  quality  in  the 
State  submittals  received  for  processing. 
fewer  SIPs  disapproved  for  fundamental 
inadequacies,  more  effective  use  of 
limited  resources  at  both  the  Federal 
and  State  level,  and  improved  guidelines 
for  new  State  personnel  on  how  to 
prepare  adequate  SIPs.  As  noted  earlier, 
an  interim  policy  for  determining 
completeness  of  SIP  submittals  was 
issued  to  the  EPA  Regional  Offices.  The 
policy  includes  basic  criteria  for 
determining  completeness,  and  sample 
letters  for  accepting  and  rejecting  SIP 
submittels. 

In  a  separate  notica  in  today's  Fadval 
Ragistar,  the  Administrator  ia  proposing 
to  add  Ihasa  criteria  and  procedare  for 
determining  the  coraplatanaaa  of  Stete 
submittals  to  40  CFR  Part  SI.  EPA  will 
continue  to  use  the  intariai  pohcy  to 
assess  SIP  submittals  until  final 
rulemaking  action  is  tekan  on  today's 
accompanying  DToposaL 

The  criteria  for  datemining  wiMtlMr  a 
subnuttel  by  the  Stole  is  con^te  hava 
baen  saparatad  into  two  calageri— :  (a) 
Administrative  iutuimatton  and  (t>) 
technical  support  information. 
Adminiatrative  infbrmatian  includes  the 
documantetion  necessary  to 
demooatrate  that  the  basic 
administrative  procedures  have  been 
adhered  to  by  the  Stete  daring  the 
adoption  procaaa.  Technical  support 
infonaatton  indadas  liw  docaaientetion 
that  adequately  idantifles  the  technical 
components  of  the  plan  submission. 

2.  Letter  Notica 

Using  8  letter  notice  for  non- 
substantial  actions,  which  EPA  will 
begin  doing  after  today,  is  a  new 
procesa  whisre  EPA  will  sserely  inform  a 
State  and  directly  affoctad  parties  by 
letter  that  EPA  has  appeovad  a  given  SIP 
revision.  The  obiectiva  of  the  lettar 
notica  approach  ia  to  achte^a  prompt 
action  by  EPA  oa  non-subatanttel 
actions  where  the  public  interial  is  aot 
served  by  faU  notice  and  coaimant 
processing.  By  using  letter  nolicea. 
BPA's  liaitad  resouroas  can  be  allocatad 


to  the  expeditious  processing  of  more 
significant  SIP  actions. 

Under  letter  notice,  as  soon  as  a 
revision  has  been  deemed  epprovable, 
the  Regional  Administrator  or  his 
designee  will  send  a  letter  to  the  Stete 
and  affected  parties,  informing  them  of 
the  approval  The  EPA  may  not  pubUsh 
a  notice  of  proposal  and  provide  an 
opportunity  for  pnbhc  comment  beyond 
that  already  provided  for  by  the  State. 
In  order  to  iieep  the  public  informed  of 
these  actions,  EPA  will  publish 
periodically  (annually  at  a  minimum)  in 
the  Federal  Ragistar  a  summary  list  of 
all  letter  notice  actions  recently  taken, 
with  information  concerning  the  change 
and  the  sources  affected,  as  appropriate. 
These  actions  will  be  effective  from  the 
date  of  the  letter  notice,  rather  than  the 
eventual  summary  publication  date.  The 
Regional  OfBces  will  make  the  decision 
whether  to  process  a  SIP  revision  as  a 
letter  notice. 

EPA  intends  to  use  discretion  in  the 
application  of  letter  notice  processing  to 
insignificant  SIP  revisions.  The 
following  are  examples  of  such 
revisions.  Prequentty,  Stetes/local 
agencies  will  recodify  existing 
regulations  nito  a  new  stmeture  or  to 
improve  the  tmderstanding  of  die 
program.  These  diaages  are  superfidal 
from  the  perspective  of  the  air  quality 
management  program  and  are  of  little 
interest  to  the  general  public  Other 
revisions  to  implementation  plans 
incorporate  amended  or  revised  national 
guidance  documenU  pursuant  to  EPA 
directives  and  ar*  made  merely  to 
conform  to  revised  requirements.  In 
other  cases,  many  Stetes  have  programs 
using  renewable  operating  permiU  for 
the  purpose  of  source  regulation. 
Usually,  the  permit  is  renewed  without 
change  and  the  permit  action  is  of  little 
public  interest. 

Technical  amendments, 
administrative  actions,  and  minor 
wording  changes  are  further  examples  of 
SIP  revisions  that  are  suitable  for 
processing  by  letter  iwtice.  It  is 
expected  that  the  Kst  of  SIP  revisions 
that  can  be  processed  by  letter  notice 
will  be  expanded  as  experience  is 
gained  with  the  process.  EPA 
specifically  requeste  comment  on  the 
appropriateness  of  using  letter  notica 
processing  for  these  and  other  potential 
categories. 

3.  Increased  Use  of  Direct  Pinal 

On  |une  23.  MB2  (47  PR  27073).  EPA 
announced  procedures  to  shorten  and 
streamline  the  SIP  review  process.  One 
of  these  procadaras  was  the  direct  final 
rulemaking  approach.  This  pregram  has 
been  shown  to  reduce  the  SIP  processing 
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review  time  by  about  SO  percent  Since 
ite  inception,  many  revisions  have  been 
published  as  direct  final  rules  with  very 
few  receiving  Itodce  from  the  public  of 
the  desire  to  comment  The  foUowing 
are  some  types  of  SIPs  that  have  been 
processed  successfully  as  direct  finals: 

•  Amendments  to  definitions  to  conform 

to  EPA  requiremenU 

•  Changes  in  monitoring/modeling 

procedures  to  reference  new  EPA 
guidelines 

•  Revisions  to  incorporate  new  test 

methods  by  reference 

•  Single  source  SIP  revisions  that  make 

a  State's  requirements  more 
stringent 

•  Public  availability  of  emissions  date 

•  Permit  fees 

•  Compliance  schedules  for  section 

111(D}  plans 

•  Visibihty  plans 

•  Volatile  organic  compound  (VOC) 

consent  orders 
.  •  Prevention  of  significant  deterioration 
'       (PSD)  modeling  regulations 

•  Minor  changes  to  inspection  and 

maintenance  (I/M)  programs 

•  New  opacity  regulations 

•  Variances 

•  Operating  permits  for  lead  SIPs 

Of  134  SIP  revisions  processed  most 
recently  as  direct  finals,  only  two 
required  republishing  as  proposed  rules 
because  of  public  comment  This  history 
of  very  little  public  comment  on  direct 
final  rules  suggested  that  EPA  could  use 
this  effective  tool  more  often  to  speed  up 
the  SIP  process. 

For  tUs  reason,  EPA  issued  a 
memorandum  dated  Deconber  23, 1987 
entitled  "Expanded  Use  of  Direct  Final 
SIP  Processing."  from  Gerald  A.  Emison. 
Director,  OAQPS,  to  EPA's  Regional 
Offices  (a  copy  is  included  in  the  docket 
as  item  U-B-2).  For  the  reasons  stated 
above,  this  memorandum  recommended 
that  the  direct  final  rulemaking 
approach  could  be  used  more  frequently 
by  the  Regtonal  Offices.  It  is  possible 
that  EPA's  plan  to  e)q>and  die 
applicatioa  of  the  direct  final  rulemaking 
approach  may  result  in  an  increase  in 
the  number  of  SIPs  being  withdrawn 
and  subjected  to  full  notice  and 
comment  rulemaking  because  of  the 
desire  by  the  public  to  comment 
However,  any  increase  in  the  number  of 
direct  final  actions  withdrawn  and 
converted  to  proposals  should  be  more 
than  oRiiet  by  die  overall  improvement 
in  timely  (wocessing  of  total  SIP  actions. 

4.  SIP  Decision  Authority 

A  cornerstone  of  the 
recommendations  of  the  SIP  processing 
task  group  is  the  tailoring  of  review  to 
the  significance  of  the  change  To  this 


end,  the  Administrator  is  today 
delegating  signature  authority  for  those 
SIP  revisions  that  are  not  of  national 
significance  to  the  EPA  Regional 
Administrators. 

Eliminating  the  serial  review  by  the 
Regional  and  Headquarters  offices  for 
selected  categories  of  SIPs  is  potentially 
the  most  effiective  recommendation 
made  by  the  task  group.  This 
recommendation  is  designed  to  delegate 
approval/disapproval  authority  for  the 
majority  of  HPs  to  the  Regional 
Administrators.  As  noted  earlier,  all  SIP 
revisions  have  received  both  Regional 
Office  and  Headquarters  review  in  the 
past  The  Regional  Office  would  review 
the  State  submittal  and  prepare  a 
recommendation  to  Headquarters  either 
approving  or  disapproving  a  rulemaking 
action.  The  implementation  plan 
revision  would  then  be  forwarded  to 
EPA  Headquarters  for  another  round  of 
teclinical  legal  and  policy  review. 
Except  for  those  SEPs  processed  as 
direct  final  rules,  all  proposed  and  final 
rules  receive  the  full  Regional  Office 
and  Headquarters  review.  Historically, 
the  second  level  Headquarters  review 
rarely  changed  tfie  final 
recommendation  of  the  Regional  Office, 
although  it  often  contributed  to  the  legal 
and  tedinical  rationale  for  an  action. 

Certain  plan  revisions  clearly  can 
have  a  sigiiificant  impact  on  the 
implementation  of  national  programs, 
such  as  basic  strategies  for 
demonstrating  attainment  with  ambient 
standards.  In  addition,  there  are 
programs  where  a  high  level  of  national 
consistency  is  important  or  which 
involve  emeiging  programs  where  major 
issues  on  inogram  implementation  may 
as  yet  be  unresolved.  Such  actions 
should  receive  both  a  Regional  Office 
and  a  Headquarters  review;  the  latter 
will  ensure  consistent  policy  application 
for  these  nationally  si^iificant  SIPs.  ^P 
actions  which  initially  will  continue  to 
be  decided  by  the  Administrator  are 
Usted  in  Table  1.  This  list  and  the  other 
liste  described  below  are  not  intended 
to  be  penDanent--that  is.  SIP  categories 
may  be  shifted  among  them  over  time. 
For  example,  it  is  EPA's  intention  to 
delegate  some  of  the  SIP  categories  on 
Table  1  to  the  Regioaal  Administrators 
as  experience  with  the  new  process  is 
gained  and  policies  mature.  Conversely. 
U  the  Regional  Offices  have  difficulty 
with  a  delegated  category,  such  SIP 
actions  may  be  withdrawn  from 
delegation  and  be  subject  to  full 
Headquarters  review. 

TABLE 1 

The  foltowing  SO*  actions  most  undergo  full 
Regional  Office  and  Headquarters  review, 
with  dedsioa  and  signoff  by  the 
Administrator  (proposed  and  final): 


•  Oi  redesignations  and  Oa  attainment  plans 

(including  l&M  programs) 

•  CO  attainment  plans  dealing  with  area- 

wide  problems 

•  CX)  redesignations  except  tiwse  relating  lo 

point-source  only  problems  or  hot  spots 

•  Group  I  PMm  plans  (attainment 

demonstrations)  inlcuding  those  resulting 
horn  commital  SIPs 

•  New  area-wride  VOC  regulations  [e^  per 

CFG  requirements,  or  iHwt-67 
requirements) 

•  VOC  revisions  with  long-term  averaging 

(Le.,  greater  than  24-hour) 

•  SOi  revisions  involving  (a)  unresolved 

national  issues  (e.g^  stack  height 
remand,  statistical  attaimneni 
demonstrations,  expected  exceedanoes 
methods):  (b)  more  than  one  Regional 
Office:  (c)  international  issues. 

•  SIP  revisions  proposing  or  revising  State- 

developed  air  quality  dispersion  model 
guidelines,  and  SIP  revisions  t>ased  on 
the  use  of  non-approved  models  or 
deviations  form  EPA's  modeling 
guidance. 

•  SIP  revisions  where  EPA  is  under  a  court- 

ordered  schedule  (e.g..  Indiana  SOi  SIP) 

•  SOt  Statewide  plans  (all  elements) 

•  SIPs  for  new  generic  State-wide  programs 

(e.g.  bubbles,  PSD/NSR) 

•  PSD/NSR  SIPs  submitted  lo  comply  with 

PD8t-87  Oi/CO  policy 

•  PSD/NSR  SIPs  for  PMm  group  I  areas 

•  PSD/NSR  SIPs  submitted  to  comply  with 

Alabama  Power  decisions 

•  Bubbles  which  trade  off  groM-th  allowances 

•  Visibility  plans  that  address  existiiig 

impairment 

•  AnyFIP 

•  Any  action  proposing  or  imposing  a 

sanction 

•  Any  SIP  revision,  approval /disapproval  of 

%vfaich  would  signifkaintly  deviate  from 
national  policy 

A  second  category  of  SIP  revisions, 
listed  in  Table  2.  are  actions  where 
some  Headquarters  review  is  deemed 
appropriate  prior  to  final  action.  This 
category  was  developed  to  address 
those  SIPs  where  guidance  is  relatively 
new  and  thus  it  is  prudent  for 
Headquarters  to  monitor  the  decision 
process  at  the  Regional  Office  level 
This  category  serves  as  a  transition 
between  Headquarters  review  and 
Regional  Office  review  and  will  provide 
an  om>ortunity  for  Headquarters 
oversight  without  adding  a  significant 
review  requirement.  Although  the 
Regional  Administrators  will  have 
decision  authority  for  these  SIPs.  the 
Headquarters  offices  will  have  30  dajrs  i 
from  the  date  the  SIP  revision  package 
(including  the  draft  Federal  Rugiatai 
notice  and  support  material)  is  received 
at  Headquarters,  to  prepare  and  send 
comments  to  the  Regional  Office.  This 
review  is  not  intended  to  be  a  veto 
authority  by  Headquarters  but  rather  to 
provide  Headquarters  reviewers  an 
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opportunity  to  provide  commentt  to 
Regional  OfTice  decisionmaken. 

TABUa 

Th«  foDowinf  SIP  aclioiu  are  delegated  for 
Regional  Adminislralor  decision  and  atgnoff 
(proposed  and  Tinal)  but  require  a  30-day 
opportunity  for  Headquarters'  review  before 
atgnoff. 

•  Particulate  matter  emtsaions  relaxations 

•  VOC  reviiiona  with  extended  compliance 

schedule*  affecting  nonattammeni  areaa 

•  CO  attainment  plans  dealing  with  hotspots 

•  CO  redesigns tions  relating  lo  point-source 

only  problems  and  hot  spots 

•  SOi  area-wide  and  source-specific  SIP 

revisions  and  redesignations,  where  the 
source(s)  or  background  sources  in  the 
aggregate  have  allowable  emissions  of 
25.000  TPY  or  more  (excepi  primary 
nonferrous  smelter*  or  emission  trading) 

•  SOi  revisions  with  (a)  averaging  times 

greater  than  the  short-term  SOi  NAAQ8: 
(b)  revised  emiaaion  limits  due  to 
changes  in  stack  height  credits 

•  Visibility  SIP*  involving  regional  haze 

•  Direct  final  rulemaking  in  categories 

identified  for  Adminiatrator  signoff  (see 
Table  1) 

•  Any  other  action  not  listed  elsewhere 

Decision  authority  for  all  remaining 
SIPt  is  being  delegated  to  the  Regional 
Administrators,  with  no  requirement  for 
consultation  with  Headquarters  prior  to 
signoff.  The  primary  criterion  used  to 
judge  which  SIPs  could  be  delegated  to 
the  Regional  Administrator  for  decision 
was  the  significance  of  the  action. 
Another  criterion  was  the  availability  of 
appropriate  policy  memoranda/ 
guidance  to  the  Regions  for  making 
decisions  on  the  approvability  of  a  SIP. 
The  categories  of  SIPs  initially  to  b« 
delegated  to  the  Regional  Administrator 
for  final  approval  authority  are  listed  in 
Table  3.  Although  these  revisions  are 
being  delegated  for  the  Regional 
Administrator's  signature,  the 
Headquarters  SIP  reviewers  will  be 
available  for  discussions  with  the 
Regional  Offices  on  any  of  the 
categories  of  SIP  revisions.  The  Regional 
Offices  also  have  the  option  of  sending 
SIP  submissions  which  come  under  any 
of  these  categories  to  Headquarters  for 
the  full  review,  especially  where  the 
Regional  Office  reviews  indicate  that 
national  issues  may  be  of  concern. 

TABLE  g 

The  following  SIP  actions  are  delagatad  for 
Regional  Adminiatrator  decision  and  signoff 
(proposed  and  final).  Heedquarters  review  Is 
not  required  but  oMy  be  requeeted  by  iIm 
Reglooal  Office. 

•  AU  other  bnbbiee  and  all  other  sii^ie- 


•  VOC  extenderi  cmnpUwtoe  schedulee 

(except  thoee  affactlng  nonattaimneot 
areaa) 

•  PMm  GftMip  0  and  in  SIPs  T8P 


•  Lead  attainment  plane  end  reviskme 

•  All  other  SOi  SIPs.  including 

redesignationa:  ambient  monltorint 
plans:  malfunction  rules;  Slate  AAQS 

•  Stale  slack  height  regulations  and  negetive 

declarahona 

•  All  other  PSO/NSR  SIPs 

•  All  other  visibility  plana 

•  111(d)  plane/negative  dedaretione 

•  All  other  direct  Anal  rulemaking 

•  All  letter  notice  actions 

SIP  issues  (and  revisioiu)  in 
categories  of  potential  national 
significance  will  continue  to  be 
reviewed  in  Headquarters  and  signed  by 
the  Administrator.  The  categories  of 
SIPs  delegated  lo  the  Regional 
Administrator  for  decision  and  sign-off 
are  inherently  localiiad  in  scope  and  do 
not  have  potential  for  national  impact. 
(Obviously,  an  unusual  SIP  revision  in  ■ 
delegated  category  could  involve  broad 
issues:  the  changes  in  procedure 
announced  today  provide  for  full 
consultation  between  the  Regional 
Office  and  Headquarters,  and  even  for 
the  forwarding  of  such  an  unusual 
action  for  full  Headquarters  review.) 
Thus,  except  for  unusual  cases, 
decisions  made  by  a  Regional 
Administrator  will  be  based  on  local 
factor*,  reflect  local  issues,  and  may 
indeed  yield  varying  result*,  although 
Regional  Offices  will  apply  polide* 
consistently.  Such  decisions  are, 
therefore,  intended  to  be  non- 
transferable, i.e..  do  not  set  precedent* 
for  other  Region*.  For  example,  an 
emi**ion  limit  for  a  (Mrticulate  matter 
source  in  a  State  may  require  a  specific 
value  to  conform  to  the  State's 
demonstration  of  attainment  The  same 
type  of  plant  in  another  State,  however, 
might  have  a  different  limit  impoeed 
based  on  its  location  and  site-specific 
factor*.  In  *hort,  it  i*  expected  that  the 
outcome  of  the  decision  process  for 
similar  SIP  actions  can  vary  from  Region 
to  Region.  Each  such  local  action  must 
be  judged  on  its  own  merit*.  Thi*  i« 
acceptable,  provided  that  national 
policy  and  guidance  applicable  to  such 
action*  are  applied  con*i«tently  by  all 
Region*  involved 

To  provide  the  Regional  OfRoe  with 
the  nece**ary  aupport.  EPA  I* 
completing  a  comprehenaive 
compilation  of  policy  atatementa, 
guidance,  and  memoranda  applicable  to 
thoae  action*  where  significant 
Headquarters  review  is  being 
eliminated.  Moreover,  to  maintain 
oversight  of  thi*  deoentralitad  proowa. 
EPA  will  inetitute  more  inteneive 
management  systems,  designed  to 
ensure  national  consistency  in  policy 
application  (see  diacussion  on 
Management  Systems  later  in  this 
notloej. 


A  Improve  Certainty  of  the  Proceae 

1.  Adherence  of  Formal  Procedures 

Detailed  procedure*  exist  for 
processing  and  reviewing  SIP  revisions. 
Among  other  things,  the  procedures 
provide  for  firm  schedules,  default 
provisions,  and  mechanisms  for  issue 
resolution.  The  procedures  frequently 
are  not  following  for  a  variety  of 
reason*.  In  some  cases,  a  Regional 
Office  may  believe  that  infomally 
working/negotiating  with  the  State 
would  provide  information  or  result  in 
changes  to  the  submission  that  would 
enable  EPA  to  approve  the  plan 
revisions.  This  can  occur  because  there 
is  an  inherent  reluctance  by  reviewers 
to  disapprove  a  plan  into  which  a  State 
or  local  agency  has  put  considerable 
effort.  The  goal  of  this  informal 
approach  was  to  enhance  the 
relationship  with  the  State,  although  the 
ultimate  effect  may  have  been  the 
opposite. 

The  current  guidance  and  procedures 
for  SIP  processing  are  being  reviewed, 
modified  as  necessary  to  stress  the  need 
for  more  formal  implementation,  and 
will  be  republished  with  a  clear  senior 
management  directive  on  their 
Importance.  Further,  the  management 
system  decribed  below  will  help  ensure 
that  the  reviewing  offices  follow  the 
formal  procedure*.  Thi*,  along  with 
increaaed  management  attention  to  the 
SIP  process,  should  enable  those 
interested  in  the  results  of  the  SIP 
review  process,  internally  and 
externally  to  EPA.  to  follow  more 
effectively  the  progreaa  of  individual 
action*. 

2.  Grandfathering  Guidance 

EPA  issued  grandfathering  guidance 
to  the  Regional  Offices  as  described 
earlier,  ll^e  guidance  is  to  be  considered 
in  each  rulemaking  action  on  a  SIP 
revision  and  in  all  new  or  revised 
requirements  for  SIFs  issued  by  EPA. 
EPA  believes  that  it  deals  with  the 
fairness  issue,  will  not  have  noticeable 
environmental  impact  and  will 
strengthen  EPA's  working  relationships 
with  the  States  and  local  agencies. 
Under  the  guidance,  a  SIP  revision  may 
remain  subject  to  the  requirements  in 
effect  generally  on  the  date  of  State 
adoption  of  the  change.  The  decision  to 
grandfather  will  be  made  by  either  the 
Administrator  or  the  appropriate 
Regional  Administrator  where  decision 
auQiority  has  been  delegated. 

All  SIP  revisions  potentially  subject  to 
grandfathering  will  be  reviewed  to 
determine  to  what  extent  the  submission 
complies  with  the  new  and  revised 
requirement*.  For  audi  revision*,  EPA 
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will  addre**  the  impact  of  the 
grandfathering  dedaion  (positive  or 
negative)  in  the  SIP  rulemaking  action. 
In  addition,  the  basi*  for  grandfathering 
future  aubmittals  will  be  described  in  all 
new  requirements  issued  by  EPA, 
addressing  the  impact  on  previously 
approved,  pending,  and  newly  submitted 
SIP*.  Such  grandfathering  provisions 
generally  will  have  effective  dates 
which  are  60  day*  from  the  date  of 
signature  to  allow  state*  to  have  a 
reasonable  time  to  complete  processing 
and  aubndt  revisions  to  EPA  that  may 
be  subject  to  grandfathering. 

Although  grandfathering  will  be 
considered  whenever  possible,  blancing 
equity  consideration*  and  *hort-term 
environmental  impact*,  it  i*  not 
automatic  and  may  not  be  appropriate 
in  all  circumstance*.  These  include 
situations  where: 

1.  The  State  has  not  acted  in  good  faidi 

in  submitting  a  plan; 

2.  A  court  ruling  has  changed  a  federal 

requirement  or  has  convinced  EPA 
that  a  previous  requirement  is  no 
longer  supportable: 

3.  The  Adminiatrator  determine*  that  it 

i*  not  appropriate  to  grandfather 
under  a  new  EPA  policy: 

4.  A  decision  to  pandfather  would  have 

an  imminent  and  aubstantial 
adverae  environmental  impact  or 
foredoae  the  ability  of  EPA  to 
exerdae  its  authority  imder  the 
Clean  Air  Act  (e.g.,  apply  sanctions 
under  Part  D). 

This  guidance  build*  on  exieting 
grandjfathering  guidance  (e.g..  air  quality 
diapersion  modeling)  to  establish  the 
general  concept  of  gnmlEathering  where 
equity  dictate*  mcb  action. 

Where  grandfathering  would  render 
the  SIP  a*  a  whole  substantially 
inadaqoata  to  protect  the  NAAQS  or 
otberwiaa  to  cxnqily  with  the  Act 
grandfathering  may  be  allowed  only  if 
juatifiad  by  an  individual  analyai*  under 
the  four-part  Sierra  Club  teat  described 
earlier,  and  the  grandfathering  action 
would  have  only  a  limited  life  (generally 
two  years).  Within  that  time,  the 
grandfathered  revision  must  tenninate 
(e.g..  expiration  of  a  temporary 
variance),  or  the  State  must  submit  a 
complete,  approvaUe  reviaton  to  the  SIP 
to  bring  it  into  full  compliance  with  all 
statutory  requirement*. 

3.  Improved  Guidance  and 
Communication 

Improved  guidance  and 
communicatioa  i*  basic  to  improved 
certainty  in  SIP  dedaionmaking.  Many 
of  the  recommendations  of  the  test 
group  on  SIP  processing  required  new 
guidance  from  EPA  Headqauartan 


before  they  could  be  implemented. 
These  indude:  the  completeness  criteria: 
increased  use  of  direct  final;  letter 
notice  for  nonsubstantial  actions:  and 
signature  authority  for  die  Regional 
Administrators.  Ah  of  these  items  are 
discussed  elsewhere  in  this  notice. 
Logically,  when  the  final  sign-off 
authority  is  delegated  to  the  Regional 
Adminstrator,  up-to-date  policy  and 
guidance  pertinent  to  the  specific 
categories  of  SIPi  should  be  assembled 
and  made  available  to  Regional  Office 
reviewers  (see  section  on  "SIP  Aproval 
Authority"  for  categoris  of  SIPs).  The 
necessary  guidance  is  being  assembled 
for  those  categories  of  SIP*  for  use  by 
the  Regional  Offices  in  the  absence  of 
Headquartera  review.  In  addition, 
alternatives  for  more  timely  and 
systematic  update  of  such  giudance  are 
being  explored. 

Complete  and  up-to-date  guidance  is  a 
traditional  form  of  communication 
between  EPA  Headquarters  and  the 
Regional  Offices.  EPA  recognizes  that 
effective  communication  will  become 
more  important  with  the  implementation 
of  the  Sff  processing  reforms  announced 
today,  not  only  between  Headquarters 
and  the  Regional  OfiiSes.  but  also 
between  the  Regional  Offices  ' 

themselves.  It  is  essential  that 
information  on  SIP  review  activities, 
problems  and  problem  resolution  be 
shared  prompdy  by  Headquarters  and 
the  Region*  so  that  consistent 
application  of  policy  and  guidance  can 
be  assured.  Several  actions  are 
underway  in  this  regard. 

The  existing  SIP  tracking  system.  "SO* 
TRAX"  which  presently  only  follows 
SIP  submittals  from  their  receipt  at 
Headquartera,  is  being  expanded  to 
track  a  SIP  submittal  from  receipt  by  the 
Regional  Office  to  ultimate  disposition 
(see  further  di*cu**ion  under  the 
"Management  System"  below).  Data 
contained  in  the  system  will  be  refined 
and  adjusted  as  experience  is  gained 
under  the  new  procedures.  In  parallel 
with  this  tracking  system  change, 
greater  emirfiasis  wriU  be  placed  on  the 
"key  SIP  contact"  persons  in  the 
Regional  Offices.  Already  in  place,  these 
person*  will  have  expanded 
responsibility  as  the  Regional  Offices  do 
more  of  the  decisionmaking  on  SIP 
submittab.  It  is  expected  that  more 
frequent  use  of  conference  calls, 
between  some  or  all  Regions,  will  be 
made,  and  a  workshop  on  SIP 
processing  issues  will  be  instituted  in 
conjunction  with  the  Headquartera/ 
Regional  Office  air  program  staff 
conference  held  annually  in  North 
Carolina. 

To  assure  that  effiective  dialogue  take* 
place  periodicaUy,  S>A  is  examining  the 


establishment  of  a  Regional  Office  SIP 
Council.  Such  a  Council  would  be 
composed  of  Regional  Office  SIP  review 
stafL  chaired  on  a  rotating  basis  by  one 
of  the  offices.  The  chair  would  establish 
a  meeting  frequency  (by  teleconference) 
which  could  be  monthly  or  at  some 
similar  regular  period.  The  purpose  of 
the  meetings  would  be  for  each  Region 
to  discuss  SIP  processing  activities  for 
the  period,  to  highlight  unusual  issues 
that  arose,  and  to  identify/resolve 
points  of  contention  between  Regions. 
Headquarters  staff  would  participate  in 
these  Coimcil  meetings  as  advisors  and 
to  provide  policy/technical  expertise. 
Significant  results  of  such  meetings 
would  be  posted  on  an  electronic 
bulletin  board  for  future  reference  and 
guidance. 

Other  initiatives  are  being  considered. 
These  include  creation  of  "policy 
hotlines"  establishing  Headquarters 
experts  in  various  program  areas  to 
provide  quick  response  to  Regional       -~ 
Office  inquiries.  As  an  extension  of  this 
concept.  Regional  Office  "experts"  are 
expected  to  emerge  over  time  who 
would  serve  the  same  function  for  their 
colleagues.  Although  the  full  scope  of 
improved  communications  tediniques 
has  not  been  fully  defined  at  this  time 
(indeed,  should  never  be  finalized  since 
communications  flow  inherentiy  should 
be  d^iiamic),  ¥P\  is  aware  of  the 
im[K>rtance  of  this  function  and  is  giving 
it  hi^  priority. 

4.  SIP  Processing  Management  System 

Effective  management  of  the  SIP 
review  process  within  EPA.  induding 
review  by  both  the  Regional  Offices  and 
Headquartera,  is  vital  to  ensure  that 
implementation  plans  submitted  by 
States  are  processed  expeditiously.  As 
part  of  this  action  to  inqirove  SIP 
processing  within  EPA.  the  management 
system  is  being  revised  to  monitor  the 
processing  of  implementation  plan 
revisions  under  the  changes  described 
today.  A  basic  goal  of  this  revised 
management  system  is  to  ensure  an 
appropriate  degree  of  consistency 
between  all  reviewere  in  interpreting 
and  implementing  die  SIP  processing 
guidance  and  air  quality  management 
program  policy.  The  management 
system  will  also  evaluate  the  reviewers' 
conformance  to  estabUshed  review 
procedures.  In  addition,  an  outgrowth  of 
the  management  system  will  be  the 
identification  of  issues  and  problems  in 
implementation  plan  guidance,  policies, 
and  procedures  at  botii  Headquarters 
and  Regional  Offices.  With  such 
information.  EPA  can  ensure  the  timely 
update  of  policy  and  processing 
guidance. 
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Th«  muMSMDMit  program  is  d««ign«d 
to  muur*  Om  adequacy  of  tha  prooMaing 
procadurea  and  to  facilitate  the  ravlew 
of  implementation  plana.  Identification 
of  program  defldeiidea  is  not  intended 
to  result  in  recriminatioas  but  to 
improve  the  procees.  Hie  effect  of  the 
improved  management  program  should 
be  Increaaed  public  confidence  in  the  air 
quality  management  program,  and  mora 
certainty  on  the  part  of  States  and 
induatry  reganUag  the  operation  of  tha 
SIP  review  prooeaa. 


A  key  fsatura  of  the  management 
system  is  tha  davelofNiient  of  an  audit 
program.  Hm  aadlt  program  le  designed 
to  review  aottona.  ganerallv  after 
prooeeaing  is  oompieta  and  final  action 
is  taken,  to  determine  whether 
processing  procedures  snd  program 
policy  have  been  sdhered  to  during  the 
review  of  the  implementation  plan.  It  is 
not  the  intent  of  the  management 
program  to  review,  or  second-guess, 
every  SIP  action  that  Is  processed  within 
EPA. 

Tha  fluency  of  prosram  audits  will 
be  based  upon  several  hctors.  One 
factor  is  the  total  number  of 
implementation  plan  revisions 
processed  by  s  particular  office.  This  is 
importan^because  significant  processing 
deviations  are  mora  Ukaly  lo  result 
when  the  number  of  actions  is  high.  A 
second  factor  to  be  considered  in 
determining  the  frequency  of  the  audit 
cycle  is  the  type  of  actions  processed — 
newly  implemented  programs  with  a 
signiflcant  level  of  complexity  should 
receive  greater  attentiaa  than  programa 
which  are  well  established.  Another 
element  in  determining  the  frequency  of 
audits  will  be  the  prior  performance  o 
the  reviewing  ofTice.  Thoee  that  have 
demonstrated  problems  should  receive 
greater  attention  and  thus  more  frequent 
audit  than  areas  with  demonstrated 
capabilities.  As  a  corollary,  in  addition 
to  examining  performance  of  specific 
orjtaniralions,  the  sudit  program  will 
identify  program  sreas  where  several 
organiZtiiionB  are  demonstrating  a  lack 
of  understanding,  indicating  the  possible 
need  for  improved  guidance. 

The  audit  program  must  be  designed 
such  that  the  interval  between  authts  is 
not  too  lengthy.  With  reasonable 
frequency,  the  management  system  must 
be  able  to  obtain  an  overview  of  the 
basic  program  and  the  personnel 
responsible  for  implementing  the 
program.  Such  a  review  is  necessary  to 
ensure  that  the  skills  and  knowledge  to 
effectively  process  all  types  of  plan 
revisions  are  maintained:  this  is 
necessary  even  where  few  and/or 
routine  plan  revisiona  are  received. 


Tha  aodit  program  will  anploy  two 
baaic  MoroM  of  infonaatton  (1)  Raoords 
and  rtoraiants  subaaittad  or  prapared 
as  part  of  the  formal  taboiittal  and 
review  proc— i;  and  (2)  dJsamions  with 
tha  individuals  in  Haadqoartara  and/or 
Regional  Offlcaa  invohred  with 
proreaaing  of  plane  in  general  and 
aseodatad  with  spadflc  SIP  actioaa. 
Through  review  of  dia  prooaasing 
documentation  and  the  tanpiamentation 
plan  subnittaL  tha  auditor  can 
detannina  Independently  tha  procedures 
foUowad,  how  spadfk  pobdas  ware 
appUad.  oonfonnanoe  to  national  policy 
and  gnidanra.  etc  Diacaaaione  with  tha 
Individual  raeponsibia  lor  tha  prooaaaing 
and  review  of  SIP  actions  win  provida 
infbroMtion  ralatad  to  daHoianrias  that 
exist  in  tha  pcooaMlai  fiklanoa. 
diCBcultiaa  in  oonformlng  to  program 
policy  for  specific  actions,  and  elements 
missing  firoa  EPA  goidanoa  that  should 
receive  attention  at  tha  national  levaL 

Tha  Regional  Officee  will  need  to 
maintain  the  full  documentatian  and 
history  of  each  SIP  action  processed.  In 
the  mafority  of  caaee  this  will  not  result 
in  any  extra  work  load  since  moet  of 
this  information  is  contained  in  the  files 
already  maintained  by  tha  appropriate 
Regional  Oflloe.  In  addition  to  die 
currently  maintained  manual  records. 
EPA  Intends  to  expand  en  operational 
microoomputer-besed  system  for 
maintaining  tlie  status  of  currently 
active  implainentation  plans.  The 
current  system  tracks  SIP  revisions  for 
maintaining  the  status  of  SOP  actions 
upon  receipt  of  the  peckage  by 
Headquarten  and  contains  no 
information  on  plan  revisions  st  tha 
Regional  Office;  the  system  will  be 
expanded  to  maintain  information  on 
the  status  of  SIP  actions  under  review 
by  any  EPA  organizational  element  This 
will  permit  the  rapid  transfer  of 
Information  between  Regional  Offices 
and  Headquartere  on  the  ststus  of  all 
actions  which  are  active  within  EPA. 

There  are  two  types  of  audit  functions 
anticipated  by  this  program — internal 
end  external.  An  internal  program  audit 
involves  the  routine  audit  of  the  SO* 
review  process  by  those  individuals 
within  the  reviewing  organization  who 
sre  directly  responsible  for  the  review  of 
the  SIP.  This  internal  audit  will  occur  at 
both  Headquarten  and  the  Regional 
Offices  on  an  ongoing  basis.  Rather  than 
mandate  the  procedures  to  be  used  by 
each  Regional  Office  and  appropriate 
Headquarten  office  for  the  internal 
audit,  each  ofTice  will  establiah  audit 
procedures  that  are  appropriate  based 
upon  resources,  capabilities,  and  the 
nature  of  SIP  revisiona  processed.  For 
example,  it  may  consist  of  senior  staff 


familiar  with  the  program  requirements 
reviewing  a  salactad  portion  of  the 
revisions  procassad  by  tha  SB*  review 
staff.  The  Ragi<mal  Offioas  will  focus 
their  internal  audit  efforts  on  thoee 
actions  to  be  signed  by  the  Regional 
Administrators. 

Tlw  extenal  audit  is  designed  to 
obtain  an  independent  overview  of  tha 
program.  This  audit  will  be  conducted 
by  Headquarten  individaals  with 
experience  in  SIP  review  but  who  do  not 
take  an  active  role  in  the  process.  The 
axtaraal  aadft  will  address  all  facets  of 
tha  program  inrlnding  adherence  to 
proressing  prooeduree,  interpretation  of 
EPA  policy,  tha  impact  of  air  qoabty 
maaagenMnt.  and  tna  aflaclivanaes  of 
the  revised  procaduies  in  evpaditlng  the 
prooaasing  of  State  submissions.  In 
addition.  Haadquartart  offloaa  will  be 
audited  on  how  well  new  policy  is 
distfibatad  and  cxpiainad  to  tha 
Regional  OtBoea.  Audit  gnidaUnea  will 
be  developed  and  distribatad  to  all 
offices  responsibla  for  SIP  review, 
identifying  in  advance  the  ma}ar  points 
of  emphasis  In  the  audit  program.  The 
external  audit  will  examine  not  only 
program  deficiencies  but  also  the 
poeltive  aspects  of  Implementation  of 
the  program,  providing  a  report  both  oo 
how  program  defidaiiciee  can  be 
improved  and  on  how  innovative 
solutiona  have  increased  the  efficiency 
of  the  SO*  review  proceee.  An  important 
output  of  the  audit  program  is  the 
identification  of  training  needs  for  those 
individuals  responsible  for  SIP  review. 

Recordkeeping  System 

As  previously  mentioned.  EPA  has 
implemented  a  microcomputer-based 
data  system  for  tracking  the  progress  of 
SIPs  during  Headquarten  review.  This 
system.  '^IP  TRAX."  oirrently  tracks 
specific  milestones  of  the  Headquarten 
review  process.  These  include: 

(1)  When  the  revision  was  received  in 

Headquarters; 

(2)  Date  of  staff  concurrence; 

(3)  Date  of  approval  by  the  Assistant 

Administrator/ Administrator 

(4)  Date  published  in  the  Federal 


The  system  is  accessible  by  the 
Regional  Offices  through  a 
microcomputer-based  bulletin  board 
system  and  is  updated  on  a  weekly 
basis.  SIP  TRAX  will  be  expanded  to 
incorporate  the  initial  phases  of  SIP 
review  that  occur  in  the  Regional 
Offices  before  the  implementation  plan 
is  forwarded  to  Headquartere  for 
review.  This  is  important  since  the 
process  of  transfer  of  SIP  decision 
responsibilities  will  result  in  many  SIP 
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actions  not  coming  to  Headquarten  and 
thus  would  not  be  entered  in  a  system 
tracking  only  Headquarten  review. 

There  are  several  reasons  for 
maintaining  such  a  system.  In  order  for 
the  various  Headquarten  offices 
responsible  for  program  development  to 
maintain  a  sense  of  the  major  SUP  Issues 
being  addressed,  a  method  of 
summarizing  SIP  actions  processed  is 
necessary.  The  development  of  a  data 
base  system  that  can  provide  such 
Information  %vill  reduce  the  resource 
burden  of  soliciting  input  from  Regional 
Offices.  In  addition.  EPA  is  frequently 
asked  about  the  specific  status  of 
implementation  plan  revisions  in 
process  by  the  pubUc  industries,  and 
memben  of  Congress.  Since  the  system 
will  be  regularly  updated  to  contain 
information  on  all  SIP  actions,  the  data 
base  will  be  more  complete  and 
accurate  than  one  solely  relying  on 
Regional  Offices'  responses  to  periodic 
inquiries.  Overall,  an  integrated  system 
will  allow  EPA  to  determine  more 
accurately  the  status  of,  and  time  and 
resource  commitments  allocated  to,  SIP 
review  wherever  it  occurs. 

Pnoesaiag  Davlathms 

In  addition  to  tha  basic  program 
overaight  an  important  function  of  the 
audit  will  be  to  identify  tiiose 
drcumstancea  where  deviations  from 
processing  guidance  have  occurred. 
Tbeee  procrasing  deviations  will  be 
examined  from  tbe  perspective  of  the 
potential  impact  of  the  actioiL  The 
identification  of  processing  deviations 
could  result  in  varying  responses, 
ranging  frtim  simple  improvements  in 
tbe  review  process  to  those  few  cases 
expected  where  the  State  may  be 
required  to  submit  a  corrective  SIP 
action  to  reaohre  a  deficiency.  The 
specific  conective  action  to  be  taken 
will  be  determined  on  a  case-by-case 
basis. 

The  majority  of  implementation  plan 
revisions  submitted  by  States  are 
associated  with  source  specific  actions, 
are  administrative  in  nature,  or  are  in 
direct  response  to  EPA  mandates  to 
incorporate  explicit  regulatory 
provisions  or  language.  In  most  cases, 
the  environmental  effect  of  SIP 
processing  deviatioiu  are  expected  to  be 
insignificant,  and  thus  there  should  be 
no  need  to  require  the  State  to  submit 
additional  information  or  to  make 
further  revisions  to  a  specific  submittal. 
However,  for  recurring  problems,  the 
State  will  be  notified  that  a  particular 
aspect  of  submitting  implementation 
plan  revisions  should  be  modified  to 
avoid  the  problems  identified. 

More  important  deviations  may 
include  actions  where  the  potantial 


exists  for  significant  environmental 
impact  As  previously  stated,  SIP 
actions  that  are  likely  to  affect  the 
program  on  a  national  basis  will  receive 
full  EPA  review  and  decision  by  the 
Administrator.  As  a  result  the  actual 
nimiber  of  environmentally  significant 
deviations  should  be  limited. 
Nevertheless,  the  audit  process  is 
designed  to  identify  such  situations  so 
that  appropriate  actions  to  limit  the 
impact  can  be  taken  promptiy.  In  these 
cases,  corrective  action  will  depend  on 
the  problem.  For  proposed  actions.  EPA 
may  need  to  withdraw  the  proposal  and 
reverse  the  proposed  approval/ 
disapproval  action.  Alternatively,  where 
EPA  has  fully  processed  and  approved  a 
revision  to  the  implementation  plan,  it 
may  be  necessary  to  issue  a  notice  of 
SIP  deficiency  requiring  the  State  to 
submit  a  revision  to  correct  the 
identified  problem.  The  response  to  each 
case  will  be  decided  based  upon  the 
specific  merits  of  the  plan  revision 
involved  and  the  potential 
enviroimiental  impact 

Adndnistntiva  Raquirements 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  Aese  SIP  processing  changes.  Tlie 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the  notice 
preparation  and  comment  process.  The 
dodieting  system  is  intended  to  allow 
memben  of  the  public  and  industries 
involved  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  process.  Along  with 
the  statement  of  basis  and  purpose  of 
the  SIP  processing  changes  and  EPA 
responses  to  sign^cant  comments,  the 
contents  of  the  docket  except  for 
interagency  review  materials,  will  serve 
as  the  record  in  case  of  judicial  review 
(see  Clean  Air  Act  section  307(d)(7)(A). 
42  U.S.C  7807(d)(7)(A)). 

The  effective  date  of  these  changes  is 
January  19, 1989. 

Section  317(a)  of  die  Clean  Air  Act  42 
U.S.C.  7617(a),  states  that  economic 
impact  assessments  are  required  for 
revisions  to  standards  or  r^ulatioits 
when  the  Administrator  determines  such 
revisions  to  be  substantial.  The  changes 
described  today  do  not  change  the 
substantive  requirements  for  preparing 
and  submitting  an  adequate  SIP 
package.  No  increase  in  the  cost  as  a 
result  of  complying  with  the  changes 
described  today  is  expected:  moreover, 
the  monitoring,  recordkeeping,  and 
reporting  requirements  have  been 
determined  to  be  insubstantial  Because 
the  expected  economic  effect  of  the 
changes  is  not  substantial  no  detailed 


economic  Impact  assessment  has  been 
prepared. 

The  information  collection 
requirements  of  these  changes  are 
considered  to  be  no  different  than  those 
currently  required  by  the  Clean  Air  Act 
and  EPA  proce4pre8.  Thus,  the  public 
reporting  burden  resulting  fix>m  today's 
notice  is  estimated  to  be  unchanged 
bom  existing  requirements.  The  public 
is  invited  to  send  comments  regarding 
the  burden  estimate  or  other  aspect  of 
information  collection,  including 
suggestions  for  reducing  any  burden,  to 
the  docket  and  to  the  following:  Chiel 
Information  Policy  Branch.  PM-223.  VS. 
Environmental  Protection  Agency.  401  M 
Sb«et  SW.,  Washington.  DC  20460:  and 
to  the  Office  of  Information  and 
Regulatory  Affain,  Office  of 
Management  and  Budget  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

Under  Executive  Order  12291.  EPA  is 
required  to  judge  whether  an  action  is 
"mJajor"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impact 
analysis  (RIA).  The  Agency  has 
determined  that  the  SIP  processing 
changes  aimounced  today  would  result 
in  none  of  the  significant  adverse 
economic  effects  set  forth  in  section  1(b) 
of  the  Order  as  grounds  for  a  finding  of 
"major."  The  Agency  has,  therefore, 
concluded  that  this  action  is  not  a 
"major"  action  under  Executive  Order 
12291. 

This  notice  was  submitted  to  OMB  for 
review  consistent  with  section  307(d)  of 
die  Clean  Air  Act  A  copy  of  the  draft 
notice  as  submitted  to  OMB,  any 
documents  accompanying  the  draft  any 
written  comment  received  &t>m  other 
agencies  (including  OMB).  and  any 
written  responses  to  those  comments 
have  been  included  in  tbe  docket. 

The  Regulatory  Flexibility  Act  of  1980. 
5  U.S.C  601-612.  requires  the 
identification  of  potentially  adverse 
impacts  of  Federal  actions  upon  small 
business  entities.  The  act  requires  the 
completion  of  a  regulatory  flexibility 
analysis  for  every  action  unless  the 
Adininistrator  certifies  that  the  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  reasons  described  above.  I 
hereby  certify  that  the  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Date:  January  9. 1988. 
LeeM.naaMS. 
Administrator. 
(FR  Doc.  88-1002  Filed  1-18-88: 8:45  araj 
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EnvkofMMntal  Impact  StatafiMfrta; 
AvaNabMty 

Renponaibh  Agency:  Offk*  of  Paderal 
Aclivitws.  General  Information  (202) 
382-5076  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statement*  Rled  )anuary  9. 1980 
llirough  January  \X  1880  Pursuant  to  40 
CFR  1908.a 

EIS  No.  880004.  Final.  CO&  TX. 
Applewhite  Dam/Reservoir  and  Leon 
Creek  Diversion  Dam/Lake  Water 
Supply  Proiect  Permit  Application. 
Implementatioo.  Section  404  and  10 
Permits.  Bexar  County.  TX.  Due: 
February  21. 1988.  Contact:  Timothy  L 
Tandy  (817)  334-2005. 

RIS  No.  800006,  Hnal.  AFS,  CA. 
Eldorado  National  Forest.  Land  and 
Resourre  Management  Plan.  Amador, 
Alpine.  Eldorado  and  Placer  Counties. 
CA.  Due:  February  21. 1980.  Contact 
lerald  N.  Hutchlns  (016)  823-5081. 

FJS  No.  80000&  Draft.  EPA.  LA. 
Mississippi  River  Gulf  Outlet  Ocean 
Dredged  Material  Disposal  Site 
(ODMD8)  Deaifnation.  Plaquemines 
Pariah.  LA.  Due:  March  0. 1080. 
Contact  Norm  Thoaus  (214)  065-228a 

FJS  No.  888007.  DSuppl.  AFS.  CO.  Routt 
National  Forest  Land  and  Resource 
Management  Plan.  Incorporation  of 
the  Dmch  Report  hnplementation. 
Routt  Garfield.  Grand.  Moffat  Rio 
Blanco.  |ackson  and  Summit  Counties. 
Ca  Dae:  April  17. 1080.  Contact 
Reeaa  Pope  (308)  87V-1722. 

FJS  No.  800008.  Hnal.  DR.  UT.  Weber 
Basin  Profact  WiUard  Reservoir 
Water  Use  Chaote.  trrigation  to 
Mnnicipai  and  Industrial  Water 
Supply  Conversion.  Implementation. 
Dnvis  and  Weber  Counties.  UT.  Dae: 
February  21. 1080.  Contact:  Harold 
Sersland  (801)  S24-568a 

FJS  No.  800000.  Draft  AFS.  CA.  Doe 
Ridge  Goif  Course  Development  and 
Operation.  Special  Use  Permit  Inyo 
National  Forest  Mono  County.  CA. 
Due:  March  8, 1080,  Contact:  Dean 
McAlister  (810)  034-2506. 

KIS  No.  800010.  Draft.  UMC  NC  Oak 
Grove  Marine  Corps  Outlying  Field. 
AV-8B  Forward  Training  Facility 
Construction  and  Operation. 
Implementation,  (ones  County.  NC. 
Due:  March  6. 1980.  Contact  Diori 
Kreske  (804)  445-2334. 

l)iil««l:  lunuiiry  13,  ISHOi 
WUMam  a  Dickarsaa, 

Dnpuly  Director.  Office  of  Federal  A*Utv  Mm. 
IFR  Doc  a»-Un  Piled  Vta-Mc  ac4S  aai| 
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Otiloa  of  wtttoft 

EvaiiMMon; 

Nagotiatlon:  Eitanalon  ofTlnw 

This  notice  announces  the  extension 
of  (he  comment  period  for  suggesting 
candidates  for  regulatory  negotiation. 
The  notice  dated  December  10. 1988  (S3 
FR  51003)  announced  the  opening  of  a  30 
day  comment  period  to  suggest 
candidates  for  regulatory  negotiation 
with  the  Environmental  Protection 
Agency.  This  notice  announces  that  the 
comment  period  is  extended  an 
additional  80  days  until  March  19. 1980. 
Candidate  suggestions  should  be  made 
to:  Chris  Kirtx.  U.S.  Environmental 
Protection  Agency.  PM  223.  401  M  Street 
SW.,  Waahii«ton.  DC  20400:  (202)  382- 
7565.  Additional  information  on  EPA's 
Regulatory  Negotiation  Pro^t  can  be 
obtained  by  writing  or  calling  Chris 
Kirtz  or  Deborah  Dahon  at  the  above 
address  and  phone  naubrnt. 
TheaMsKaOy. 

Director.  OfficeofStarnktrtkottd 
RejlulotioitM. 
jFK  Doc  8»-I232  Rled  1-18-88:  8:45  aeij 
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;  Federal  Mine  Safety  and 
Health  Review  Commission. 
:  Notice. 


I  lYte  Commission  has  adopted 
a  n«w  method  for  calculating  the  rate  of 
Interest  applicable  to  monetary  awards 
In  discrimination  and  compensation 
cases. 

OATCS:  This  action  is  effective  for 
Commission  cases  in  which  decisions 
are  issued  after  November  28. 1988. 
aDOII8B888.  Requests  for  copies  of  the 
Commission's  decision  should  be 
addressed  to  Richard  L  Baker. 
Executive  Director.  Federal  Mine  Safety 
and  Health  Review  Commission.  1730  K 
Street.  NW..  8th  Floor.  Washington.  DC 
20008. 


for  calculating  the  rate  of  interest 
applicable  to  monetary  awards  to 
prevailing  complainants  in 
discrimination  and  compensation  cases 
arising  under  sections  105(c)  and  111 
respectively  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  This  sction  was 
taken  in  Loc.  U.  2274.  UMWA  v. 
Clinchficld  Coal  Co..  10  FMSHRC 1403 
(November  28. 1988).  pet  for  review 
filed.  No.  88-1873  (D.C  Or.  Dec.  16. 
1988). 

Section  105(c)  of  the  Mine  Act  30 
U.S.C  815(c).  prohibits  discrimination 
against  miners  for  engaging  in  protected 
activities  under  the  Mine  Act  Under 
sections  105(c)  (2)  and  (3).  a  miner  who 
has  been  found  to  have  t>een 
discriminated  against  is  statutorily 
entitled  to  appropriate  relief,  including 
back  pay  and  interest  30  U.S.C  81S(c)(2) 
and  (3).  Section  111  of  the  Mine  Act  30 
U.S.C.  821.  requires  an  operator  to  pay 
certain  amounts  of  compensation  to 
miners  who  have  been  idled  by  a 
withdrawal  order  issued  by  the 
Secretary  of  Labor.  In  adiudicationa 
arising  under  section  111.  the 
Commission  also  awards  inlarest  on 
back  pay  awards.  Cliachfield  Coal  Co., 
suprcL 

In  the  past  the  Commission's  rata  of 
interest  on  monetary  awards  in 
discrimination  procee<liBgB.  aa 
announced  in  Secretary  on  behalf  of 
Bailey  v.  i4rfco/isa»-Cor6ono  Co.,  5 
FMSlfRC  2042  (December  1983).  was 
based  on  the  "adjusted  prime  rate" 
announced  semi-annually  by  the 
Internal  Revenue  Service  ("IRS~)  under 
formerly  applicable  versions  of  28  U.S.C 
8621  for  purposes  of  fixing  interest  on 
overpayment  and  underpajrment  of 
taxes.  However,  as  of  January  1. 1987.  as 
a  result  of  the  Tax  Reform  Act  of  1986. 
Pub.  L  99-514. 100  Stat  2085  (1986).  the 
IRS  discontinued  its  use  of  the  "adiusted 
prime  rate**  and  now  uses  the  "short- 
term  Federal  rate"  as  the  rate  of  interest 
on  overpayment  and  underpayment  of 
taxes.  28  U.S.CA.  6621  (Supp.  1968).  > 
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MM  niNTIMM  MFOMMATION  CONTACT: 

L  loseph  Ferrara.  General  Counsel. 
OfTice  of  the  General  Counsel.  1730  K 
Street.  NW  .  6th  Floor.  Washington.  DC 
20006.  telephone:  202-653-5610  (202-586- 
2673  for  TDD  Relay).  These  are  not  toll- 
free  numbers. 

Federal  Mine  Safety  and  Health  Review 
Coramissioo  has  adopted  a  new  method 


•  Ttw  "ilian-lnTni  Haderat  n*m"  m  determmed  by 
Itte  Secretary  of  the  TrMuary  baaad  on  Uw  avertma 
nuiriH  yield  on  ouUlanding  nvariatabtc  oliliaalKMM 
of  rtie  United  Slum  wtlti  remaininji  pcnodt  to 
m^lunly  of  thrar  year*  or  leas.  2S  UAXI.A. 
1274<JKiMCMi|  tSupp.  tSSS^  Tlie  -tkmUmnm 
Federal  r:ite'°  M  deleniunad  ior  tbc  Tint  monlb  ia 
eadi  calendar  quarter  and  applies  durino  the  first 
I  ■Uiwt»i  quarter  tmliiniwn  afier  (urii  month  2a 
VSXUi.  SB»n>t  tSa?^  ISBSi  Tk*  rata*  are  (ouaded 
lo  Iha  naaMM  fatt  parca^  as  USX:^  SKllbtPI 
ISapp.  UMS).  Tha  ovafpayMaal  ailaial  lala  Ipatd  by 
the  IRS  GO  Ux  rafuodal  is  iIm  stioft-lafia  Fadcrsl 
rale  plui  2  penrantagt  poiats  and  llM  onderpayBient 
rate  (pdtd  by  Iha  laapayar  aa  addMtsnal  laMai  m 
the  ahorl-lcrw  Paa«al  rals  plaa  8  pwMNlasP  paiais. 
2SU.S.ClA.8Bniai(S 


In  its  CliiKhpeld  Coal  decision,  the 
Commission  decided  to  adopt  the 
"short-term  Federal  rate"  applicable  to 
the  underpayment  of  taxes  (the  interest 
paid  by  the  taxpayer  on  additional 
taxes)  as  the  interest  rate  for 
discrimination  and  compensation 
awards.  Accordingly,  the  rate  of  interest 
to  be  used  in  calculating  interest  for 
both  discrimination  and  compensation 
awards  in  Commission  proceedings  will 
be  the  "shori-term  Federal  rate"  plus  3 
percentage  points.  See  26  U.S.CA. 
e621(a)  (Supp.  1968).  This  new  method  of 
calculating  the  rate  of  interest  will  be 
applicable  in  all  cases  in  which 
decisions  are  issued  after  the  date  of  the 
Clinchfield  Coal  decision. 

The  applicable  interst  rates  with  their 
corresponding  daily  rates  for  back  pay 
and  compensation  awards  from  January 
1. 1978.  through  March  31. 1989,  ad)U8ted 
to  include  appropriate  Federal  sIknI- 
term  underpayment  rates  from  January 
1, 1987.  are  as  follows: 
January  1. 1978  to  December  31. 1979, 6% 

(.0001666  per  day) 
January  1, 1980  to  December  31, 1981. 

12%  (.0003333  per  day) 
January  1. 1982  to  December  31. 1982, 

20%  (.0005555  per  day) 
January  1. 1963  to  June  Sa  1983. 16% 

(.0004444  per  day) 
July  1, 1983  to  December  31. 1984. 11% 

(.0003055  per  day) 
January  1. 1986  to  June  3a  1965. 13% 

(.0003611  per  day) 
July  1. 1985  to  December  31. 1085. 11% 

(iX)03055  per  day) 
January  1. 1986  to  June  30. 1986. 10% 

(.0002777  per  day) 


July  1. 1986  to  Septenr.'oer  30. 1987, 9% 

(.0002500  per  day) 
October  1. 1987  to  December  31. 1987. 

10%  (.0002777  per  day) 
January  1. 1988  to  March  31, 1988. 11% 

(.0003055  per  day) 
April  1. 1988  to  September  30, 1988. 10% 

(.0002777  per  day) 
October  1, 1988  to  Mardi  31, 1989, 11% 

(.0003055  per  day)  * 

The  public  may  obtain  lists  of  the 
applicable  interest  rates  and  the  daily 
interest  factors  by  submitting  written 
requests  addressed  to  the  Commission's 
Executive  Director.  1730  K  Street  NW.. 
6th  Floor,  Washington,  DC  20006. 

Authority:  30  U.S.C.  815(c)(3)  and  821. 
Dated:  )anuary  12. 198B. 

Ford  B.  Ford, 

Chairman  of  the  Federal  Mine  Safety  and 

Health  Review  Commission. 

|FR  Doc.  89-1287  Filed  1-18-89: 8:45  am) 
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FEDEfUL  ELECTION  COMMISSION 

(Notica  1900-1] 


8UMMARV:  Alabama  has  scheduled 
special  elections  in  the  third 
Congressional  District  to  fill  the  scat 
that  was  held  by  Representative  Bill 
Nichols,  who  died  December  13, 1988. 
There  are  three  possible  special 
elections,  but  only  two  may  be 
necessary 

•  Primary  Election:  February  14, 1989. 

•  Possible  Runoff  Election:  March  7. 
1989.  If  no  candidate  wins  a  majority  of 
votes  in  his/her  party  primary,  t^  two 
top  vote-getters  in  that  primary  will 
participate  in  a  runoff. 

•  General  Election:  March  7  or  April 
4, 1989.  If  a  March  7  runoff  is  held,  the 
general  election  will  be  moved  to  April 
4.  Reporting  requirements  are  explained 
below. 

FOR  RmTHER  MRMMATION  CONTACT: 
Ms.  Bobby  WerfeL  Public  Information 
Office.  999  E  Stiwet  NW..  Washington. 
DC  20463.  Telephone:  (202)  376-3120; 
Toll  Free  (800)  424-9530. 
-ARV 


FWng  Dates  for 
Eloctiom 

AOBICV:  Federal  Election  Commission. 
ACTNNt  Notice  of  filing  dates  for 
Alabama  Special  Elections. 

*  It  laay  be  necessary  to  ooRvert  Ihe  interest  rales 
snnouaoad  tiy  dw  IRS  to  daily  ralas  iB  order  la 
cakalate  interest  on  periods  of  less  tkaa  eae  year. 
See  Arkansas-Carbona.  supra.  5  FMSHRC  at  205»- 
53. 


Principal  campaign  committees  of 
candidates  who  participate  in  these 
Alabama  special  elections  must  file 
reports  according  to  the  schedules  given 
in  charts  1  throu^  5.  The  committee 
treasurer  should  consult  the  chart  that 
corresponds  to  die  candidate's  situation. 
All  committees  ivill  be  required  to 
resume  filing  on  a  semiannual  basis. 

Party  conunittees  and  PACs  that  make 
contributions  or  expenditures  in 
connection  with  the  special  elections 
dining  the  coverage  diates  listed  in  die 
charts  must  file  the  appropriate  reports. 
Monthly  filers,  however,  do  not  file 
special  pre-  and  post-election  reports. 
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05/04/80 
07/31/80 
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09/23/88 
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Chairman,  ndaml  Ejection  Cowmiuion. 
|FR  Doc.  80-1208  Filed  1-18-68: 8:45  ami 
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FMnfl  OatMfof  liMflWM  8p#cM 
Elactton 


Federal  Election  Comminion. 
ACTION:  Notice  of  Tiling  dates  for 
Indiana  Special  Election. 


f.  CominlttaM  raqulrad  to  flla 
rvporta  in  connection  «v1th  th«  Indiana 
Special  Election  to  be  held  on  March  28. 
1989.  must  file  a  12-day  Pre-ElecUoa 
Report  by  March  18, 19801  and  a  30-day 
Poal-ElacUon  Report  by  April  27. 198a 
HM  mRfTMM  MPOMIATION  OOMTACT: 

M*.  Bobby  WarfaL  Public  Information 
Offlca.  990  B  Street.  NW..  Washington. 
DG  2(M8S.  Talephona:  (202)  S78-«iaik 
ToU  Free  (800)  424-86Sa 

principal  campaifn  oommitteas  of 
candidates  in  tha  Special  Election  and 
all  other  political  committees  which 
support  candidates  in  this  election  shall 
file  a  Unlay  Pra-Blaction  Report  dua  on 
March  16, 1980,  with  coveraaa  dates 
from  (anuary  1. 1980,  through  March  8, 
1980.  and  a  SOday  IHyt-Blaction  Report 
due  on  April  27, 1080t  with  coverage 
dates  from  March  0, 1980,  through  April 
17.1900. 

After  filing  thasa  reports,  committees 
should  fUa  a  Mid- Year  Report  dua  July 
31.1980. 


Deled  lanuary  12. 1< 
DH^r  I.  McOMaU. 

Cttairman.  F&dmral  Election  CommitMion. 
(PR  Doc  80-1206  Filed  l-18-«0: 8:45  am) 


FCOCRAL  EMERQENCY 


:  Federal  Emergency 
Management  Agency. 
Notice. 


The  Federal  Emergency  Management 


Agency  (FEMA)  will  publish  interim 
regulations  to  implement  the  changes  to 
the  Disaster  Relief  Act  of  1974.  Pub.  L 
93-288.  which  were  made  by  the 
Disaster  Relief  and  Emergency 
Assistance  Amendments  of  1968.  Pub.  L 
100-707.  This  legislation  amended  the 
Disaster  Relief  Act  of  1074.  and  retitled 
it  the  Robert  T.  Stafford  Disaster  and 
Emergency  Assistance  Act  (Stafford 
Act).  However,  given  the  lead  time  that 
will  be  needed  to  deal  with  a  notable 
change  to  the  Public  Assistance 
Program,  advance  notice  for  affected 
public  and  private  non-profit  entities  is 
warranted. 

Section  40e(d)  of  the  Stafford  Act 
contains  s  new  provision  intended  to 
promote  the  purchase  of  flood 
insurance.  If  not  heeded,  it  could  result 
in  substantial  reductions  of  Federal 
disaster  assistance. 

The  new  flood  insurance  purchase 
requirement  represents  a  mafor 
departure  from  FEMA's  past  approach 
to  known  flood  hasards.  which  was 
governed  by  tha  "first  bite  free"  concept 
of  the  Flood  Disaster  Protection  Act  of 
1073.  Pub.  L  93-234.  The  Flood  Disaster 
Protectioa  Act  is  silent  on  a  property 
owner's  obligation  to  purchase  flood 
insurance  for  facilities  in  identified  flood 
plains  prior  to  seeking  Federal 
assistance.  Heretofore,  there  has  been 
no  penalty  for  a  government  or  private 
non-profit  entity  which  has  chosen  prior 
to  the  occurrence  of  a  maior  disaster  not 
to  purchase  flood  insurance  for  its 
facilities  in  special  flood  haxard  areas. 
Such  governments  or  private  non-proflts 
have  been  able  to  wait  for  a  major 
disaster  declaration  and  the  subsequent 
Federal  assistance  for  the  repair  of  its 
facilities  before  having  to  buy  the 
insurance.  This  "flrst  bite  free" 
arrangement  is  expressly  eliminated  by 
section  40e(d)  of  the  Stafford  Act. 

Section  40e(d)  of  the  Stafford  Act 
specifically  sddresses  facilities  which 
are  located  in  a  special  flood  hazard 
arc  which  has  been  identified  for  more 
than  1  year  prior  to  a  ma)or  disaster.  It 
stipulates  that  where  such  facilities  are 
damaged  by  flooding,  the  otherwise 
eligible  Federal  disaster  assistance  shall 
be  reduced  by  the  maximum  amount  of 
insurance  proceeds  which  would  have 
been  payable  had  they  been  fully 
covered.  FEMA's  interim  regulations  for 


the  Amendments  will  state  that  a  flood 
plain  building  and  its  contents  must  be 
fully  covered,  meaning  that  they  must  be 
protected  up  to  the  value  of  the  building 
and  its  contents  or  the  maximum 
amount  of  flood  insurance  available 
under  the  Standard  Flood  Insurance 
Policy  (SFIP).  whichever  is  less.  The 
SFIP  is  issued  through  the  National 
Flood  Insurance  Program  (NFIP).  which 
is  administered  by  FEMA  pursuant  to 
the  National  Flood  Insurance  Act  of 
1968. 42  U.S.C  4001  et  seq. 

Section  406(d)  of  the  Stafford  Act 
becomes  effective  on  May  22. 1960.  That 
date  is  180  days  after  the  November  23. 
1988  effective  date  of  Pub.  L  100-707. 
Public  and  private  non-proHt  entities 
with  flood  plain  facilities  are  strongly 
urged  to  consider  buying  flood  insurance 
before  May  22. 1980.  in  order  to  protect 
against  knowm  flood  hazards,  and  to 
avoid  potentially  large  reductions  in 
future  disaster  assistance. 

Notice  that  the  "first  bite  free" 
concept  will  no  longer  apply,  and  tfiat 
public  and  private  non-profit  entities 
will  be  expected  to  assume 
responsibility  prior  to  the  occurrence  of 
a  major  disaster  for  protecting  those 
facilities  exposed  to  known  flood 
hazards,  will  be  widely  disseminated. 
Among  other  measures  to  be  taken, 
special  notices  will  be  sent  to  the  more 
than  174)00  communities  participating  in 
the  NFIP.  letters  will  be  sent  to  the  state 
emergency  management  directors,  and  a 
number  of  government  associations  will 
be  contacted.  These  types  of  notification 
are  required  by  section  406(d)(4)  of  the 
Stafford  Act. 


kTNM  contact: 
Alex  Bums.  Office  of  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency.  Room 
714.  500  C  Street,  SW..  Washington.  DC 
20472.  Telephone  (202)  646-367a 

Dated:  January  12, 1080. 
CcBBt  C  Marion. 

Associate  Director.  State  and  Local  Programs 
and  Support 

|FR  Doc  80-1106  Filed  1-16-80:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 


vainars  for  UNeoaa  voniroi 
MaWoHOl  iHaUUita  for  OffiwipattocMil 


The  followring  meeting  mil  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC): 

Name:  Peer  Review  of  Research 
Protocol  for  the  NIOSH  Fatal  Accident 
Circumstances  and  Epidemiology 
(FACE)  Project 

Date:  January  31. 1989. 

Place:  Division  of  Safety  Research. 
Room  203. 944  Chestnut  Ridge  Road. 
Morgantown.  West  Virginia  26505-2888. 

Time:  OKX)  a.m.-3KX)  p.m. 

Status:  Open  to  the  public,  limited 
only  by  space  available. 

Purpose:  To  conduct  a  peer  review  of 
the  proposed  study  design  and  analysis 
protocol  for  the  FACE  project. 

Additional  information  may  be 
obtained  from:  Carol  Conroy,  Ph.D.. 
M.PJ1,  Division  of  Safety  Research. 
NIOSH,  Mail  Stop  S109, 944  Chestnut 
Ridge  Road.  Morgantotvn,  West  Virginia 
28S05-288&  Telephone:  Commercial: 
(304)  291-4885,  FTS:  923-4885 

Dated:  January  13. 1980. 
BvinHilyer. 

Associate  Director  for  Poiicy  Coordination 
Centers  for  Disease  Control. 
|FR  Doc  80-1202  Filed  1-18-60;  8:45  am) 


nvann  varv  rewiiung  AuiiMNauauufi 

Statamant  of  Organization,  Functiona, 
and  DaiaQationo  of  Authoiilu 

Part  P.  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration  (HCFA). 
Federal  Register.  Vol.  52.  No.  185,  dated 
Thursday,  September  24. 1987,  pg.  35967; 
Vol.  52.  No.  144,  dated  Tuesday,  July  28. 
1987.  pp.  28195-28196;  Vol.  52.  No.  43. 
dated  'Thursday.  March  5. 1987,  pp. 
6880-6884;  and  Vol.  50,  No.  74.  pg.  15230. 
dated  Wednesday.  April  17. 1985)  are 
amended  to  reflect  a  realignment  of 
functions  in  the  Ofiice  of  Program 
Operations  Procedures  (OPOP).  Bureau 
of  Program  Operations  in  the  Office  of 
the  Associate  Administrator  for 
Operations  as  well  as  the  creation  of  a 
new  division  entitled  the  Division  of 
Operational  Systems  Development. 
Also,  the  Part  A  appeals  responsibilities 
from  the  Office  of  Financial  Operations 
(OFO).  Division  of  Overpayment 


Prevention  (DOP)  are  being  transferred 
to  the  OPOP.  Division  of  Entitlement 
Requirements. 

llie  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  FP.10.A.3.,  Office  of 
Program  Operations  Procedures 
(FPA8)(Organization).  is  deleted  in  its 
entire^  and  replaced  by  the  following 
section.  Section  FP.10A.3.  now  reads: 

3.  Office  of  Program  Operations 
Procedures  (FPA8). 

a.  Division  of  Provider  Procedures 
(FPA81). 

b.  Division  of  Carrier  Procedures 
(FPA82). 

c.  Division  of  Entitlement  Procedures 
(FPA84). 

d.  Division  of  Operational  Systems 
Development  (FPA85). 

•  Section  FP.20A.3..  Office  of 
Program  Operations  Procedures  (FPA8) 
(Functions),  is  deleted  in  its  entirety  and 
replaced  by  the  following  section. 
S^tion  FP.20.A.3.  now  reads: 

S.  Office  oi  Program  Operatioas 
Procedures  (FPA8). 

Develops  and  promulgates  the 
specifications,  requirements,  methods, 
systems,  standards  and  procedures  to 
implement  and  maintain  the  operational 
systems  for  the  Medicare  program  Part 
A.  Part  B  and  Drug  Benefit  including 
detailed  definitions  of  the  relative 
responsibilities  of  providers, 
contractors,  HCFA  and  the  beneficiaries 
of  HCFA's  programs.  Manages  the 
Medicare  contractor  and  drug 
processors  workload,  establishes 
priorities  and  monitors  the 
implementation  of  major  systems 
changes.  Reviews  and  evaluates 
systems,  systems  plans  and  proposals 
and  Automated  Data  Processing 
acquisition  and  modifications  involving 
carriers,  intermediaries  and  drug 
processors.  Plans,  directs  and 
coordinates  operational  policy,  systems 
and  procedures  for  the  establishment 
and  maintenance  of  Medicare 
entitlement  premium  billing  and 
collection.  Maintains  a  National  Coding 
System  for  use  in  processing  Medicare 
claims.  Manages  contractor  medical 
review  and  drug  utilization  review 
functions  and  develops  and  promulgates 
specifications  and  requirements  for 
contractor  processing  of  beneficiary  and 
provider  appeals. 

a.  Division  of  Provider  Procedures 
(FPA81) 

Directs  the  development  and  issuance 
of  specifications,  requirements 
procedures,  functional  standards,  and 
instructional  material  to  implement  and 
maintain  operational  systems  for 
medical  audit  of  claims,  for  processing 


Medicare  Part  A  and  outpatient  claims, 
and  for  defining  their  applications  to 
Medicare  contractors,  providers, 
suppliers  of  services,  and  HCFA. 
Develops  productivity  investments  and 
data  initiatives  designed  to  promote 
efficiency  and  uniformity  of  operations. 
Maintains  contractor  and  provider 
instructional  manuals.  Serves  as  the 
Bureau  resource  for  implementing 
legislative  changes  impacting  on  Pari  A 
and  outpatient  program  operations. 
Prepares  general  systems  plans  and 
develops  requirements  for  the  detailed 
design  and  programming  for  special 
purpose  software  modules  used  by 
Medicare  contractors.  Develops  and 
clarifies  methodologies  for  performing 
medical  review,  nans,  conducts,  and 
evaluates  studies  aimed  at  long-range 
improvements  in  systems,  methods,  and 
procedures  as  they  relate  to  the 
administration  of  the  Medicare  program. 
Integrates  systems  within  the 
fi^mework  of  HCFA  policies,  goals,  and 
objectives  in  an  efficient  and  cost- 
efiective  manner.  Develops,  directs,  and 
coordinates  systems  plans  and  studies 
for  the  effective  integration  of  all 
Medicare  automated  and  nonautomated 
processing  systems  at  the  contractor 
level.  Designs  and  conducts  studies, 
demonstrations,  and  surveys  to  improve 
Medicare  operational  systems,  methods, 
and  procedures.  Designs  and  tests  new 
claims  processing  modules  and  changes. 
Conducts,  reviews,  and  performs 
analyses  for  future  development  of  sub- 
systems functions  in  such  areas  as  data 
management  database  systems  analysis 
and  design,  terminal  operations, 
minicomputers,  and  operational 
security.  Coordinates  systems 
demonstration  projects  and  participates 
in  the  review  and  evaluation  of  systems- 
related  application  projects.  Provides 
direction  to,  and  liaison  nvith,  HCFA 
components  involved  in  the 
maintenance  of  health  insurance 
utilization  records.  Manages  data 
exchange  systems  between  contractors 
and  HCFA. 

b.  Division  of  Carrier  Procedures 
(FPA82) 

Directs  the  development  and  issuance 
of  specifications,  requirements, 
procedures,  functional  standards  and 
instructional  material  to  implement  and 
maintain  operational  systems  for 
processing  Medicare  Part  B  claims  and 
defining  their  applications  to  Medicare 
carriers,  providers,  suppliers  of  services, 
beneficiaries,  and  HCFA.  Directs  the 
program  operation  and  financial 
management  of  the  Part  B  medical 
review  program  conducted  by  Medicare 
carriers  including  development  of 
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nationitlly  numdated  prepaymflnl 
screens  and  operational  policy  and 
procedures  for  carrier  postpayment 
medical  review.  Directs  the  annual 
carrier  program  statistical  data 
preparation  and  submittal  process  and 
serves  as  a  focal  point  for  efforts  to 
assure  the  quality  of  data.  Manages 
contractor  workloads  and  sets  priorities 
for  workloads  which  compete  for 
contractor  resources.  Develops  and 
monitors  the  implementation  of 
productivity  investments  and  data 
initiatives  designed  to  promote 
efficiency  and  uniformity  of  operations. 
Develops  and  manages  all  aspects  of  the 
contractor  budget  activities  including 
iustiflcation,  ouidelines.  reallocations 
and  tracking  for  the  contractor 
productivity  and  participating  physician 
budgets.  Serves  as  the  focal  point  for  all 
contractor  budget  activities  for  the 
OfTice.  Serves  as  the  Bureau  resource  for 
assessing  the  administrative  impact  of 
proposed  legislation  and  regulations  and 
implementing  legislative  changes 
impacting  on  Part  B  program  operations. 
Maintains  and  issues  Medicare  Carriers 
Manual  instructions.  Manages  the 
annual  reasonable  charge  update 
process.  Issues  instructions  for  the 
annual  physician/supplier  participation 
enrollment  and  monitoring  of  physicians 
charges.  Assists  in  developing  and 
conducting  studies  for  the  effective 
integration  of  all  Medicare  Part  B 
automated  and  nonautomated 
processing  systems  at  the  contractor 
level.  Assists  In  studies,  demonstrations, 
and  surveys  to  improve  Medicare  Part  B 
operational  ayetans.  methods  and 
procedures.  Maintains  the  national 
procedure  ooding  system  for  Part  B 
claims  proi  iisaing  imiudlng  procedoraa 
for  local  codiDg  ▼ariations.  Provides 
staff  support  and  coordinates  agencw 
positions  for  tiie  HCFA  naaber  of  tlia 
American  Medical  Aaaodatton  (AMA) 
CPT  Editorial  Pfenel  wbkh  is  reaponaible 
for  approving  riianges  to  procedura 
codes  for  phystolan  aarvioaa  and 
repraaents  HCFA  on  the  Aipha-Numsric 
Panel  which  approves  modiflcatioaa  to 
procedure  coding  for  non-physician 
services.  Plans,  conducts,  and  evaluates 
studies  aimed  at  long-range 
Imprevemants  in  methods  and 
procedures  as  thay  ralate  to  the 
administratioa  of  the  Madicara  prograai. 
Intagrates  systaass  wMhia  the 
framework  of  HCFA  policies,  goal*  aad 
ob|ecUves  in  an  efficient  and  cost- 
effective  I 


c.  Divnion  of  EntithmeiH  Rgquimimn^ 
(FPAa4) 

Plans,  directs,  and  coordinates  the 
development  of  operational  policy. 
systems  and  procedures  for  aatablishiag 


and  maintaining  Medicara  entitlement 
records,  billing  and  collecting  Madicara 
premiums,  administering  Stale  buy-in 
agreements  and  coordinating 
entitlement  for  individuals  covered 
under  the  Medicare  program.  Plans, 
directs,  and  coordinates  the 
development  of  operational  policy, 
specincations,  procedural  requirements 
and  other  materials  to  implement 
maintain  or  revise  the  appeals  process 
for  Part  A  and  B  claims.  Develops 
procedures  for  conforming  Bureau  of 
Program  Operations  (BPO)  systems  of 
records  with  the  Privacy  Act  including 
maintaining  the  system  of  records 
currant  in  the  Fadaral  Baiglslwf  and 
clearing  requests  for  information.  Acts 
as  the  Privacy  Act  Coordinator  for  BPO. 
Assesses  the  impact  of  operating 
systems  on  beneficiaries  of  HCFA 
programs  and  developa  proposals  to 
better  meet  their  needs.  Manages  use  by 
contractore  of  telephone,  written  and 
personal  communications  to  provide 
quality  services  to  Medicare 
beneficiaries.  Reviews  the  adequacy  of 
services  furnished  by  the  Social  Security 
Administration  (SSA)  in  establishing 
entitlement  for  Medicare  beneficiaries 
and  collecting  premiums.  Prepares  and 
releases  instructional  material  to  SSA 
district  offices  on  the  entitlement 
premiam  and  buy-in  processes.  Issues 
instructions  to  SSA  and  SSA  field 
offices  on  resolving  entitlement 
premium  and  buy-in  problems  and 
assists  in  resolving  individual  problems 
of  beneficiaries  «vfaen  normal  processes 
fail.  Manages  premium  ooUectlaas  for 
billable  individuals,  third-party  groups, 
and  the  State  b«y-ia  program. 

d.  DiviMion  of  Operational  SynteaiB 
Development  (FPABS) 

Designs,  develops  and  naaages.  at  the 
national  level,  activitias  required  to 
implement  new  svstaosa  for 
improvement  of  the  Madicara  eligibility 
systems.  Part  A  and  Part  B  claims 
processing  systana.  drag  baaefit  claims 
processing  systems  and  the  Medicare 
program  databaae.  Prepares  sjrstems 
plans  and  develops  policies  for  the 
design,  implementation  and  evaluation 
of  standaithxad  systeou  and  modules 
for  use  by  Madicara  carriers, 
inteimadiaries  and  drug  processors. 
Directs  the  design,  development  testing 
and  implementation  of  innovative 
systems  designed  to  improve  national 
Medicare  dainu  operations  including 
the  Common  Working  File  System, 
standard  claims  procasaing  systams  and 
prescription  drug  claims  processiog 
systems.  ProvidM  national  analysis  and 
planning  for  new  Medicare  systems 
required  by  legislative  initiatives. 
Evaluates  HCFA-wida  systama  plans  lor 


their  impact  oa  functions  related  to  Part 
A.  Part  B  and  drug  processing  ajratems. 
Integrates  new  systems  within  the 
framework  of  HCFA  policies,  goals  and 
objectives  in  an  efficient  and  cost- 
effective  manner.  Coordinates  new 
systems  initiative  activities  with  other 
HCFA  components,  the  Social  Security 
Administration,  HCFA  regional  offices, 
provider  groups  and  other  affected 
organizations. 

•  Section  FP.20.A.4.,  Office  of 
Financial  Operations  (FPA7)  is  being 
amended  to  reflect  a  transfer  of 
functions  from  the  Office  of  Financial 
Operations  to  the  Division  of 
Entitlement  Requirements.  OPOP.  The 
new  Office  of  Financial  Operations 
functional  statement  reads  as  follows: 

4.  Offioe  of  Financial  Operatiaiis  (FPA7) 

Establishes  the  policies  and 
procedures  by  which  contractors  and 
regional  offices  prepare  and  submit 
periodic  budget  estimates.  In 
consultation  %vith  other  HCFA  and  BPO 
components,  develops  and  negotiates 
the  national  budget  for  Medicare 
contractora,  including  workload  and 
funds  estimates.  Controls  and  manages 
the  Medicare  cash  flow  and  related 
banking  activities.  Reviews  periodic 
contractor  expenditure  reports  to 
evaluate  budget  execution  and 
determine  the  allowability  of  coats. 
Prepares  analyses  of  Medicare 
expenditure  trends  and  patterns. 
Reviews  regional  office  and  contractor 
performance  in  determining  the  oonect 
amount  of  provider,  physician  and 
supplier  overpayments,  and  assists 
contractors  in  ne^otiatiaiis  related  to  flie 
acceptability  of  the  technique  for 
determining  the  amount  of 
overpayments  and  the  methods  of 
recovery.  Prepares  cases  when 
compromises  ara  not  amiropriate  and 
overpayments  are  collectible  and  assists 
the  Claims  Collection  Officer  in 
preparing  such  cases  for  disposition. 
Preparea  manual  iaatmctioos  conoeming 
the  procedures  for  the  recovery  of 
provider  cost  report  physician  and 
supplier  overpayments.  Designa. 
implements  sind  maintaina  a  Medicara 
ovetpaymeot  tracking  systeas. 
Establishes  procedures  aad  guidelines  to 
target  the  audit  activities  of  lledicara 
contractors.  Asaures  that  audit  funds  are 
utilized  to  provide  a  high  rate  of  return 
in  pragram  savings.  Directs  special  audit 
projects.  Compiles  operational  and 
perfonnaoce  data  for  recurring  and 
special  mpoift  to  reflect  the  status  and 
trends  in  pragram  oyeratioos 
effectiveness. 

•  Section  PP.xaA.4.d..  Division  of 
Overpaymaot  Praveatkm  (EPA77).  is 
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being  amended  to  reflect  a  transfer  of 
functions  from  the  Office  of  Financial 
Operations  to  the  Division  of 
Entitlement  Requirements.  OPOP.  The 
new  Division  of  Overpayment 
Prevention  functional  statement  reads 
as  follows: 

d.  Diviaion  of  Overpayment  Prevention 
(FPA77) 

Analyzes  the  capabilities  of  the 
Medicara  regional  offices, 
intermediaries  and  carriera  to  ascertain 
the  most  efficient  management  of 
HCFA's  debt  resulting  from 
overpayments  to  providera  and 
suppliers.  Develops  operating  policy  and 
manual  instructions  for  regional  offices 
and  contractora  on  the  proper 
determination  and  recovery  of  Medicare 
overpayments,  An9lyze8,  controls  and 
monitors  outstanding  overpayments  to 
assure  that  contractors,  in  negotiations 
with  providera.  physicians  and 
suppUere.  are  performing  effectively  in 
following  the  law  and  regulations 
regarding  particular  techniques  of 
determining  the  amount  of 
overpayments,  the  responsibility  for 
repayment  and  the  method  of  recovery. 
Develops  operating  policy  for 
determining  when  recovery  actions  may 
be  nonprofitable.  Makes  final 
determinations  regarding  the 
acceptability  of  compromises  of 
beneficiary  overpayments  (up  to 
$20,000).  In  cases  for  which  recovery 
action  is  puraued,  maintains  the  control 
system  relating  to  the  statute  of 
limitations  for  filing  suit  and  processes 
ui)collectibl»  overpayment  cases  to.  and 
maintains  liaison  with  the  General 
Accounting  Office,  the  Office  of 
Inspector  General,  the  Office  of  the 
General  Counsel  and  the  Department  of 
Justice. 

Dated:  Decemlier  28, 1968. 
%Villiam  L  Roper. 
Administrator. 

(FR  Doc  88-1245  Filed  1-18-89;  8:45  am] 
saiaM  COOK  4ia»-si-« 


NSuonai  nisuiuivs  or  imwui 

National  Haart.  Lung,  and  Blood 
Hiaiiiuia.  saavong  oima  iMuua  waa 
Olaaaaa  Advlaory  Comniitlaa 

Purauant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Sickle 
Cell  Disease  Advisory  Committee. 
Division  of  Blood  Diseases  and 
Resources.  National  Heart  Lung,  and 
Blood  Institute,  February  17, 1989.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  7550  Wisconsin 
Avenue.  Federal  Building.  Conference 
Room  Bl-19,  Bethesda.  Maryland  20892. 


The  entire  meeting  «vill  be  open  to  the 
public  from  9  a  jn.  to  5  p.m.,  to  discuss 
recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  public  %vill  be  limited 
to  space  available. 

Ms.  Terry  Bellicha.  Chief, 
Communications  and  Public  Information 
Branch  National  Heart.  Lung,  and  Blood 
Institute,  National  Institutes  of  Health. 
Building  31.  Room  4A21.  (301)  496-4236. 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  the  committee  membera 
upon  request 

Dr.  Qarice  D.  Reid.  Acting  Director, 
Division  of  Blood  Diseases  and 
Resources,  NHLBI,  Federal  Building. 
Room  508,  (301)  496-6931,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  )anuaiy  11, 1968. 
Betty  |.  Bevaridge. 

Committee  Management  Officer,  NIH. 
(FR  Doc  89-1228  Filed  1-18-89;  8:45  am] 
aauNO  oooc  4i4».«i-a 


PMDonai  msnniia  of  Dmiaiaaana 
DIgastiva  and  KMnay  Diaaasaa; 
Meeting  of  tha  Matlonai  Digattiva 
DIsaaaas  Advlaory  Board 

Pureuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  February  27, 1989,  from  8K)0 
a.m.  to  approximately  5  pjn.  at  the 
Crystal  City  Marriott  1999  Jefferson 
Davis  Highway.  Arlington.  Virginia 
22032.  The  meeting,  which  will  be  open 
to  the  public,  is  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  implementation  of  the 
long-range  digestive  diseases  plan. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

Mr.  Raymond  M.  Kuehne,  Executive 
Director,  National  Digestive  Diseases 
Advisory  Board.  1801  Rockville  Pike, 
Suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  membera. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  January  11, 1989. 
Betty  Beveridge. 

NIH  Committee  Management  Officer. 
(FR  Doc  89-1229  Filed  1-18-89;  8:45  am] 
SNjUNQ  COOC  414S-SVM 


Nationai  Inatituta  of  Oiabataa  and 
mgavow  ana  luanay  maaaaaai 
awvnng  of  jiw  naiionai  luanvy  ana 
UTOiogw  I 


Pureuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urolbgic  Diseases 
Advisory  Board  on  February  17, 1989, 
from  6:00  a.m.  to  approximately  5  p.m.  at 
the  Crystal  City  Marriott  1999  Jefferson 
Davis  Highway,  Ariington.  Virginia 
22032.  The  meeting,  which  will  be  open 
to  the  public  is  being  held  to  discuss  the 
Board's  activities  and  the  development 
of  a  long-range  plan  to  combat  kidney 
and  urologic  diseases.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

Dr.  Ralph  Bain.  Executive  Director. 
National  Kidney  and  Urologic  Diseases 
Advisory  Board.  1801  Rockville  Pike. 
Suite  500.  Rockville.  Maryland  C0652, 
(301)  496-6045.  will  provide  on  request 
an  agenda  and  roster  of  the  membera. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  January  11, 1989. 
Betty  |.  Beveridge. 

NIH  Committee  Management  Officer. 
(FR  Doc  89-1230  Filed  1-18-88: 8:45  am) 
aaxaio  oooc  4t4s-st-a 


PMnofifli  msuufivof  uiaDviMsna 
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ui||9Miw  ana  Mcmvy  uwswsi 
Mooongs  Of  wm  mnionw  luonvy  ana 
Urologic  Oiaaaaaa  Adviaoty  Board 
Staaring  Subconwiimaa 

Pureuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  Steering  Subcommittee 
on  February  16, 1989,  from  8:30  a.m.  to 
approximately  4:30  p.m.  at  the  Crystal 
City  Marriott  1999  Jefferson  Davis 
Highway.  Arlington.  Virginia  22032.  The 
meeting,  which  will  be  open  to  the 
public,  is  being  held  to  make  final 
preparations  for  the  National  Kidney 
and  Urologic  Diseases  Advisory  Board 
Meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  Notice  of 
the  meeting  room  will  be  posted  in  the 
hotel  lobby. 

Dr.  Ralph  Bain,  Executive  Director, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
Suite  50a  Rockville.  Maryland  20652. 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 
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This  notk*  it  publishad  In  aocordancc 
with  Mction  9(a)(2)  of  the  FwImvI 
Advisory  CommittM  Act  (Pub.  L  82- 
403).  Following  consultatton  with  the 
General  Servicea  Administration,  notice 
it  hereby  given  that  the  Secretary  of  the 
Interior  ia  reeatabliahing  the  National 
Earthquake  Prediction  Evaluation 
CounciL  The  pwpoae  of  the  Council 
shall  be  to  evahwte  predictions  made  by 
scientists  not  oa  the  Council  including 
both  Covemnent  and  noo-Govemment 
scientists  and  to  advise  the  Directfir  of 
the  Geological  Survey  as  a  basis  for  his 
deciding  whether  to  issue  a  prediction  or 
take  other  action  pertinent  to  the 
potential  for  the  occurrence  of  a  future 
significant  earthquake. 

Further  information  regarding  the 
Council  may  be  obtained  from  the 
Director.  U.S.  Geological  Survey. 
Department  of  the  Interior.  12201 
Sunrise  Valley  Drive.  Reston.  Virginia 
22002. 

The  certification  of  reestablishmenl  is 
published  below. 


1  hereby  certify  that  reestablishment 
of  the  National  Earthquake  Prediction 
Evaluation  Council  is  necessary  and  in 
the  public  interest  in  connection  with 
the  performance  of  responsibilities 
ass^ned  to  the  Geological  Survey  in  the 
National  Earthquake  Haxards  Reduction 
program  tranamitted  to  the  Congress  on 
June  22.  lOTt.  by  the  President  under 
Sec  5(f)(1)  of  die  Earthquake  Hanrds 
ReductiaB  Ad  of  1977.  and  in  furthering 
the  obiectivas  of  Sec  202  of  the  Diaster 
Relief  Act  of  1974. 


Dale: 


a.u 


S0Ciwtary  ofth*  bitmrior. 
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:  Flah  aad  Wikfllfa  Service. 
Interior. 

ACHOK IW  PWi  and  WUdhle  Sarvtee  ts 
In  the  prnoaaa  of  Issuing  a  rigbt-*f-w«y 


pandt  acroM  Om  Lacasaina  National 
Wildlife  in  Cameron  Parish.  Louisiana. 

Notice  is  hereby  given  as  required 
under  section  28  of  the  Mineral  Leasing 
Act  of  1B20  (41  Stat  449:  »  U.&C  185) 
as  amended  by  Pub.  L  9S-1SS.  that 
Mobil  Exploration  ft  Preducfaig  U.S.  faic 
has  applied  for  a  r1^t-of-way  for  a  IX- 
indi  pipeitne,  le  be  located  on  lands  of 
tha  Lacassine  NaHonal  WikUife  Refufi 
in  Caneron  Pariah.  Louisiana,  described 
aslnUows: 

T.llS^  R.4  W^  Louisiana  Meridian 

In  Section  10.  the  centerlina  of  the 
pipeUoe  easeoMBt  craaaea  that  part  of 
the  EH  of  a  tract  referred  to  as  the 
Refuge  Headquarters  Tract  at  a  location 
more  particularly  described  as  foUows: 

Beginning  al  a  point  oa  Hm  west  boeodary 
of  said  Rehiga  HaadquaHera  Tract  at  tha 
intersection  wttli  tiM  canlarline  of  t)** 
propoMd  pipaluM  right-of-way.  soulhariy 
approximalely  700  feel  (42.42  rods)  from  the 
Dort)iwe«t  comer  of  said  tract:  thenca 
NJ0*O1'E.  approximately  15  feet  (ft.97  roda) 
to  the  east  twundary  of  said  tract  and  there 
lanainatla^  and  in 

Section  17.  the  cenlerline  of  the 
pipeline  easement  crosses  that  part  of 
said  section  more  particularly  described 
as  follows: 

Beginning  at  a  point  on  the  east  boundaiy 
of  said  ■action  at  llie  inlaraaclion  with  the 
centerline  of  the  proposed  pipeiiae  right-of- 
way  southerly.  2.340  feet  (141.82  rods)  from 
tlia  northaest  comoatn  thereof;  thanoa 
S.S8*4r2..  approxiraataly  1.170  feet  (TUSl 
rods):  thanoa  >.sr4rW..  approximately  Xn 
feet  (18.42  rods):  thanca  S.4e*3rW.. 
approximately  2.112  bet  (128  rods):  thenca 
8.4e*iaW..  approxinataly  180  feet  (10.24 
rods):  thenca  &8B*14'W..  approximately  1.480 
feet  (80.03  rod•^  thence  9*48X. 
approximalely  5  feet  (0J2  roda)  to  tlie  Texas 
Gas  lie-in  and  there  teieunating. 


;  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  plans 
to  issue  a  permit  to  Mobil  Exploration  k 
Producing  U.&  Inc.  for  a  12-inch 
pipeline  on  a  portion  of  the  Lacassine 
NaHonal  Wildlife  Refuge. 

■ffCTIWg  BATt:  February  21. 1969. 

Mr.  WiUian  A.  Raid.  Realty  SpaciaMat. 
DiviakMi  of  RaaHjr.  7S  Spring  Street  SW.. 
Room  U40i  Aaanta.  Caofgia  80309. 
Tekphooa  (404)  2»-<3S43  or  FTS  X42- 
3543. 


laaaasW. 

Regional  Dinctor. 
November  21.  t 


OfLMid 


1t-17:CA 


.CA 
AiaaCloaun 

The  following  oitler.  afiacting  the 
SWl/4,  Section  12.  T.  OS..  R.  BE.,  SBM., 
was  issued  on  January  5. 1999. 

I  have  determined  that  current  use  of 
this  area  is  causii^  environmental 
degradatioa  and  is  a  serious  threat  to 
public  health.  This  problem  is  the  result 
of  a  number  of  people  living  in 
unauthorlxed  sub-standard  housing 
without  sanitary  facilities  or  a  portable 
water  supply. 

In  order  to  rectify  this  situation.  I 
hereby  order  the  above  captioned  public 
land  cloeed  to  entry  pursuant  to  43  CFR 
8304.1.  Persons  exempt  from  this  order 
shall  include  law  enforcement  persoimel 
and  tfMiae  paraons  engeged  in  retrieving 
personal  property  fraan  the  site,  or  those 
with  other  specific  authorization.  Any 
person  who  knowingly  and  willfully 
violates  this  doeure  may  be  subiect  to 
tlOOO  fine  and/or  one  year 
imprisonment 

This  order  shall  rentain  in  effect  until 
fiulher  notice. 

Dated  January  6. 1980. 
RaaseB  L.  KaMaabsff. 
Area  Manager. 
(FR  Doc  80-1187  Filed  1-18-80: 8:45  am) 

>  coos  4StS-«S-ll 
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SaN  Lako  OMrtd;  Inland  Tooolo 
Counly.UT 

Bureau  of  Land  Management. 


Interior. 


Notice  of  intent. 


(FK  Doc  80-1380  filed  l-48-8ft  8)45  an) 


;  The  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  a  proposed  hazards  waste 
treatment  facility  in  Tooele  County. 
Utah.  The  facility  proposed  by  USPO, 
Inc.  would  treat  an  estimated  130000 
tons  of  wastes  annually  utilizing  thermal 
incineration.  Both  Tooele  County  and 
the  State  of  Utah  have  siting  criteria  to 
whidi  the  proposed  facility  site  and  any 
ahemative  sites  would  be  subfect  ta 
The  proposed  site  would  be  about  80 
miles  west  of  Sah  Lake  Qty.  Utah. 
Wastes  would  be  received  via  both  road 
and  rail. 

The  proposed  facility  would  be 
located  on  private  land  and  would 
require  permiU  fram  TooeleCounty.  the 
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State  of  Utah  and  the  Environmental 
Protection  Agency.  The  facility  would 
also  require  transportation  and  utility 
rights-of-way  across  public  land. 
Granting  of  the  rights-of-way  would 
constitute  a  major  federal  action 
requiring  preparation  of  an  EIS  in 
conformance  with  the  National 
Environmental  Policy  Act  and  the 
Council  on  Environmental  Quality 
Regulations. 

The  EIS  will  analyze  the  impacts  of 
constructing  and  operating  the  proposed 
facility  at  the  proposed  site  and  one  or 
more  alternative  sites.  It  will  also 
analyze  the  no-action  alternative. 

An  interdisciplinary  team  «vill 
evaluate  the  subjects  of  air,  water,  soil, 
vegetation,  wildlife,  archaeology, 
geology /minerals,  recreation,  threatened 
and  endangered  species  and  others. 

The  Salt  Lake  District  of  BLM  will 
hold  two  public  meetings  to  receive 
input  for  die  preparation  of  the  EIS  and 


to  identify  issues,  concerns,  and 
alternatives.  The  first  meeting  will  be 
held  on  February  1, 1969,  in  the 
Department  of  Natural  Resources 
auditorium,  1636  West  North  Temple, 
Salt  Lake  City,  Utah  starting  at  7:00  p.m. 
The  second  meeting  will  be  held  on 
February  2. 1989,  at  the  south 
auditorium,  Tooele  County  Courthouse, 
47  South  Main  Street,  Tooele.  Utah,  also 
starting  at  7:00  p.m.  For  more 
information  contact  Dennis  Oaks, 
Bureau  of  Land  Management,  Salt  Lake 
City,  Utah,  84119,  tel^hone  (801)  524- 
5348. 

James  M.  Paifcer. 
Utah  State  Director. 

[FR  Doc.  89-1183  Filed  1-18-89;  8:45  am) 
BIUJNO  COOC  4310-OO-M 
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Coeur  tfAlana  District.  ID;  Plan 
AnwndnMfita  for  EnMraM  Empira  and 
wiiwi  ifOBapii  annaQeinani  i  ramawont 


AOENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availabiUty,  proposed 
amendments  to  the  Emerald  Empire  and 
Chief  Joseph  Management  Framework 
Plans  (MFPs)  to  designate  12  Research 
Natural  Areas  (RNAs)  and/or  Areas  of 
Critical  Environmental  Concern  (ACEC). 

Notice:  Notice  is  hereby  given  that  the 
proposed  plan  amendment  for  the 
Emerald  Empire  and  Chief  Joseph  MFPs 
to  designate  12  RNAs/ACECs  is 
available.  Note— The  Chief  Joseph  MFP 
covers  lands  in  the  Cottonwood 
Resource  Area. 

lUMMamr:  The  following  areas  are 
proposed  for  designation: 


MjmdCfaatL 
3 


4.  Low  end  Mttte  CoHowwDod  Mwls.. 

5.  Cflpliln  JotMi  0*Mli ..»»..»..... »». 

8.ljongG«Mi 


a  ShoohumctMcli . 


9.  Oraig  Sipmiifitt 

10.  Gk  aty  Oump/Amarican  HV  uimZ 

11.  lower  Veto  CMak 


1^  Lower  Salmon  Riwar  Canyon  (Hammer  Orssk  Id  oonfluenoe). 


170 

2.90S 

400 

14 

1,241 

45 

438 

28 

31901 

30 

3.484 

13.452 


Proposed  do  aignliow 


RNA/ACEC- 
RNA/ACEC- 


RNA/ACEC~ 
RNA/ACEC- 


RNA/ACEC- 
RNA/ACEC.. 
ACEC 

AUCL<.M — 


ACEC_ 


ACEC- 


ReaoMoai 


CottofMrooA 


For  eadi  RNA/ACEC  specific 
management  actions  have  been 
developed.  In  most  cases,  tliese 
management  actions  prescribe  reaouroe 
use  limitations  which  are  designed  to 
protect  those  natural  values  which  have 
been  identified  in  the  nomination  and 
evaluation  processes.  For  one  area  (Elk 
City  Diunp/ American  HiU  Lake),  the 
management  actions  are  designed  to 
protect  human  safefy. 

The  following  general  resource  use 
limitations  will  apply: 

1.  Except  for  rehabilitation  works, 
ground  disturbing  activities  will  be 
prohibited  or  controlled  to  maintain  the 
current  ecological  condition  of  each 
area. 

2.  None  of  the  areas,  except  for 
portions  of  the  Lower  Lolo  Oeek  Area, 
will  be  managed  for  timber  production. 
Timber  will  be  removed  only  when 
necessary  to  protect  or  enluuice 
adjacent  forest  lands  or  other  resource 
values. 

3.  For  moat  areas,  no  new  ri^ts-of- 
way  or  new  roads  will  be  autlMrized. 


For  the  Captain  John  Creek  and  Low«- 
Lolo  Creek  Areas,  any  new  ri^t-of-way 
applications  will  be  reviewed  to  see  if 
the  proposal  would  enhance  or 
negatively  affect  values  for  which  the 
area  was  designated  as  a  spedal  area.  If 
the  proposed  right-of-way  would 
adversley  affect  the  area's  quality  as  an 
RNA/ACEC,  the  right-of-way  would  be 
denied. 

4.  Each  area  will  be  either  "closed"  to 
off-road-vehide  use  or  designated  for 
"limited"  use  which  requires  vehicles  to 
use  only  existing  roads. 

5.  Each  area  will  be  protected  as 
indicated  in  the  District  fire 
management  plan  which  calls  for  active 
suppression  of  wildfire. 

Besides  the  management  actions 
common  to  all  of  the  areas,  there  are 
actions  which  would  be  specific  for 
individual  RNA/ACBCs.  information 
about  spedfic  actions  can  be  obtained 
from  the  Coeur  d'Alene  BLM  District 
Office. 


KTMm:  Detailed 
information  about  die  RNA/ACECs  can 


be  obtained  by  contacting  Ted  Graf. 
District  IHanning  Coordinator,  Bureau  of 
Land  Managment.  Coeur  D'Alene 
District  Office.  1806  N.  Third  Street 
Coeur  d'Alene.  Idaho  83814.  phone  (206) 
765-1511. 

Planning  Protest 

Any  party  that  participated  in  the 
plan  amendments  and  is  adversely 
affected  by  the  amendment  may  protest 
this  action  only  as  it  affects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  with  the  Director  (760). 
Bureau  of  Land  Management  1600  C 
Street  NW..  Washington.  DC  2024a 
within  30  days  of  this  notice.  The 
procedures  for  filing  a  protest  are 
contained  in  43  CFR  1610.5-2. 

Designatian 

In  the  absence  of  any  planning 
protests,  this  action  will  become  the 
final  determination  of  the  Department  of 
the  Interior  and  the  Plan  Amendments 
will  be  in  effect. 


/  VoL  M.  Na  11  /  tlwiwday.  |«nuMy'l>.  IW  /  Hotiem 


Dais:  laauary  XO,  MMi 
PMtaU. 
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:  Bureau  of  Land  Mana^mant 
Interior. 

ACnOK  Notice  of  Decision  of  the 
Secretary  of  the  Interior  Implementing 
Reduction  in  Rental  Effective  March  1. 
1089.  Through  February  29. 1902,  For  All 
Onshore  Oil  and  Gas  Leases  Except 
Those  Issued  Under  the  Provisions  of 
the  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1967  and  Those 
Reinstated  Under  the  Provisions  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1962.  


I  The  Secretary  of  the  Interior 
has  reduced  to  not  greater  than  fl  per 
acre  or  fraction  thereof  per  jrear  the  rate 
of  rental  beginning  with  the  lease 
anniversary  year  commencing  March  1. 
19SB,  and  for  each  subsequent  year, 
ending  on  February  29, 1992.  for  all 
onshore  oil  and  gas  leasee  then  in  foroa 
except  thoee  iaaued  under  the  provlsioos 
of  the  Federal  Onshof*  Oil  and  Gas 
Leasing  Reform  Act  of  1987  and  thoae 
reinataled  under  the  provisions  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982. 

i  OATK  March  1.  19Hl 
Inquiries  or  sugpestknia 
should  be  sent  to:  Director  (620),  Bureau 
of  Land  Management  Room  602. 
Premier  Building.  18di  and  C  Straats, 
NW..  Washington.  DC  2024a 
KM  MMTMOR  MFONMATIOM  OOMTMT: 
|efb«y  F.  Zabler.  (202)  669-2182. 

Secretary  of  the  Interior  has  announced 
a  decision  to  expand  and  continue  to 
grant  rental  reductions  to  adiust  the  rate 
of  rental  for  all  onshore  oil  and  ap» 
leases  except  thoee  issued  under  the 
provisions  of  the  Federal  Onshore  Oil 
and  Gas  Leasing  Reform  Act  of  1987  and 
thoee  reinstated  under  the  provisions  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982.  Reductions 
were  previously  granted  in  1986  and 
again  in  1987  for  certain  leases.  This 
action  becomes  effective  March  1. 1960, 
and  will  continue  through  February  20. 
1902.  unless,  after  considering  factors 
related  to  the  rental  rate  such  as  the 
level  of  development  of  Federal  leases, 
economic  conditions  in  the  oil  industry, 
the  level  of  imports,  and  the  like,  the 


Secretary  decides  to  terminate  the  rental 
raduction  at  an  aarUar  data,  hi  tmdk 
caaa.  he  will  do  so  only  after  ahriat 
laaaaaa  thraa  moatha  notioa  Of  hia 
intended  actkm.  The  rental  paid  in  a 
year  a  laaaa  is  isauad  Is  not  alhctad  by 
this  policy  and  will  remain  the 
statutorily  set  tlJM)  per  acre  or  fraction 
thereof.  The  reduction  applies  to  aO 
rantals  for  all  leases  in  effect  on  March 
1. 1968.  except  those  leases  issued  under 
the  provisions  of  the  Federal  Onshore 
Oil  and  Gas  Leasing  Reform  Act  of  1967 
and  those  leases  reinstated  under  the 
provisions  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982. 
regardless  of  the  rate  then  applicable 
uiuess  that  rate  already  is  less  than  $1 
per  acre  per  vear. 

This  rental  reduction  is  granted  by  the 
Secretary  of  the  Interior  under  Section 
30  of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C  209)  which  sUtes  in  part  The 
Secretary  of  the  Interior,  for  the  purpoee 
of  encouraging  the  greatest  ultimate 
recovery  of  coaL  oil  gas.  *  *  *  and  in 
the  interest  of  conservation  of  natural 
resources,  is  suthorized  to  waive, 
suspend,  or  reduce  the  rental  *  *  *  on 
an  entire  leasehold  *  *  *  whenever  in 
his  judgment  it  is  necessary  to  do  so  in 
order  to  promote  development  *  *  *." 

There  are  many  coats  to  tha 
developers  and  producers  of  oil  and  gaa: 
The  ooet  of  acquiring  the  lease,  the  ooat 
of  holding  tha  lease,  the  ooat  to  explore, 
tha  coat  to  develop,  and  tha  ooat  to 
process  the  product  This  action  is  being 
initiated  to  reduce  one  of  the  coats,  tha 
coata  of  holding  the  leaae.  If  leases  are 
relinquiahad.  the  resource  cannot  be 
developed  until  tha  land  is  ra-leased  in 
the  future.  It  is  antkdpatad  that  a 
uniform  rental  reduction  to  $1  an  acre 
will  keep  more  lands  under  lease  and 
provide  additional  capital  for 
exploration  and  development 

The  domestic  production  of  oil  and 
gas  resources  is  the  cornerstone  of  our 
national  security.  There  are  several 
recent  and  alarming  developments 
which  seriously  threaten  the  domestic 
oil  and  gas  industry.  In  1983.  there  were 
146.5  million  acres  of  Federal  lands 
under  lease  for  oil  and  gaa  development 
Five  years  later,  at  the  end  of  Fiscal 
Year  1988.  there  are  just  under  70  million 
Federally  owned  acrea  under  leaae  for 
this  strategic  resource,  less  than  48 
percent  of  the  1983  figure.  At  the  same 
time,  oil  prices  worldwide  have 
plummeted  from  over  t30  per  barrel  to 
just  over  tlO  per  barrel  because  of  a 
worldwide  glut  created  by  oil  rich  OPEC 
nations,  and  oil  and  gas  imports  have 
rocketed  to  43  percent  of  our  nation's 
consumption,  aggravating  the  nation's 
balance  of  trade  deficit  weakening  a 
native  strategic  industry  and  exposing 


tha  nation  to  another  energy  criste.  TIm 
drop  in  oil  prices  has  baan  parallelad  by 
coat  increases  in  exploration, 
development  and  production.  Proflts 
have  bean  reduced  or  eliminated  to  tha 
point  that  this  strategic  industry  is  being 
forced  to  rely  more  heavily  on  foreign 
operations  to  survive  at  this  expense  of 
domestic  energy  development  A 
continuation  of  this  trend  will  have 
deleterious  and  long-term  effects. 

An  adfunct  of  the  decline  of  this 
domestic  industry  has  been  the 
economic  and  social  decline  of  those 
regions  dependent  on  the  industry. 
Wages  and  employment  opportunities 
have  been  hard  pressed  to  the  detriment 
of  the  local  population.  This,  in  tiun.  has 
placed  downward  pressure  on  demand 
for  goods  and  services  from  all  parts  of 
the  nation  and  has  restrained  the  forces 
for  overall  economic  growth. 

Industry  opportunity  to  otherwise  use 
these  funds  while  continuing  to  hold  and 
maintain  Federal  leases  will  facilitate 
the  national  interest  by  promoting  long- 
term  development  of  domestic  strategic 
energy  resources.  It  is  expected  that 
this,  in  tum.  will  decrease  energy 
dependence  and  exert  positive 
influences  on  the  balance  of  trade  and 
regional  and  national  economic  well 
being. 

Dale:  laauaiy  12.  laMi 


Stcntary  of  the  Interior. 

(FR  Doc  »-12U  POsd  1-ia-aat  6:45  am) 
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R  Bureau  of  Land  Management 
(BLM).  Interior. 

ACnmc  Rio  Pueroo  Resource  Area  Plan 
Amendment 


:  The  Rio  Puerco  Resource 
Area  is  preparing  a  General 
Management  Plan  (GMP)  which  will 
amend  the  Rio  Puerco  Resource 
Management  Plan  (RMP,  finalized 
November  1986)  as  it  pertains  to  El 
Malpais  Special  Management  Area 
(SMA).  The  GMP  represents  a  greater 
level  of  detail  in  the  planning  process 
which  is  more  site  specific  than  the  RMP 
and  could  be  compared  to  an  activity 
plan.  The  Rio  Puerco  RMP  established  El 
Malpais  SMA  and  called  for 
management  which  emphasized 
protection  of  wildlife  habitat  visual 
values,  cultural  values,  scientific/ 
interpretive  values  and  recreational 
values.  Pub.  L  10O-22S  created  El 
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Malpais  National  Monument  and 
National  Conservation  Area  (NCA)  on 
December  31. 1987  and  established  }oint 
planning  and  management  by  the 
National  Park  Service  and  the  BLM.  Pub. 
L 100-225  induded  aU  lands  described 
as  El  Malpaia  SMA  and  additional 
contiguoua  public  and  private  land. 

8IIPH  Mtmn  «mv  ■poiimtiow.  The  BLM 

Albuquerque  District  is  initiating  the 
preparation  of  a  GMP  which  wiU  include 
an  Environmental  Aasessment  (EA)  for 
El  Malpais  NCA.  The  GMP  wiU  guide 
BLM  programs  and  management 
practices  for  the  NCA. 
OKtWM:  Public  scoping  meetings  and 
informal  open  houses  were  held  in 
Grants  and  Albuquerque.  New  Mexico, 
in  August  and  December  of  1968.  Any 
additional  comments  will  be  accepted 
on  or  before  February  21, 1980. 
Comments  should  be  sent  to  the  address 
listed  below.  The  draft  document  will  be 
available  for  public  review  during 
November  of  1980.  Public  hearings  on 
the  draft  document  will  be  held  in 
Grants  and  Albuquerque.  New  Mexico, 
during  December  of  1909. 
AOOMSS:  The  Bureau  of  Land 
Management  contact  for  El  Malpais 
GMP  is:  Herrick  E.  Hanks.  Bureau  of 
Land  Management  Rio  Puerco  Resource 
Area  Office,  425  Montano  NE. 
Albuquerque,  NM  87107,  commercial 
(505)  761-4504.  FTS  474-4504. 

Dated:  )anuaTy  11. 1968. 
LanyUWoodakl 

State  Director. 

FR  Doc  80-1184  Filed  1-18-86: 8:45  am) 


Duraau  of  Radamatiofi 

Raally  AcUoHi  CofnpaHtiva  Sola  of 
PuMcLand 


':  Bureau  of  Reclamation, 


Interior. 

ACTION:  Notice  of  realty  action. 


:  The  following  described  land 
has  been  identified  for  disposal  under 
the  Act  of  February  2, 1911  (36  Stat.  895, 
43  U.S.C.  374).  The  Bureau  of 
Reclamation  will  accept  bids  on  the 
following  land,  and  will  reject  any  bids, 
written  or  oral,  for  less  than  $280,000, 
the  appraised  fair  market  value. 

date:  March  15. 1989. 

KM  FUIITMCR  mFOfWATION  CONTACT: 

Mr.  Dennis  Burgett  Realty  S[)eciali8t 
Bureau  of  Reclamation.  P.O.  Box  9980, 
Phoenix.  Arizona  85068,  telephone  (602) 
870-6734.  FTS  765-1 734. 


Land  Identified  for  Disposal  as  Follows 

TYoct  APO-CR-Jl~79-4 

A  parcel  of  land  in  the  Northeast 
quarter  of  the  Northwest  quarter  (NEl/ 
4NW1/4)  of  Section  Eight  (8),  To%vn8hip 
Three  (3)  North.  Range  Five  (5)  East 
Gila  and  Salt  River  Meridian.  Maricopa 
County,  Arizona  oontaining  3.51  acres, 
more  or  less,  and  being  more 
particularly  deacribed  as  follows: 

Beginning  at  the  southwest  comer  of  said 
NEVMWVt,  that  bean  South  44*58'2r  East 
ISTIJW  feet  from  the  Nortiiwest  comer  of 
said  Sectioa  8;  thenoe  along  the  west 
boundary  of  said  NEMNW%  North  00*O3'38~ 
West  847414  Ceet  dienoe  leaving  said  west 
boundary  South  96*ari4"  East  803.14  feet  to 
the  south  boundaiy  of  said  NE^NW^.  that 
bears  South  32*42*49"  West  1S67j02  feet  bom 
the  North  quarter  of  said  Section  8;  thence 
along  Mid  south  boundary  North  88*51'51" 
West  472.76  feet  to  the  point  of  beginning. 

The  land  will  be  offered  for  sale 
through  the  competitive  bidding  process. 
The  sale  will  be  held  at  the  Bureau  of 
Reclamation,  Arizona  Projects  Office, 
23638  North  Seventii  Street  Phoenix, 
Arizona  85024  aa  March  15, 1909.  Bidder 
registration  will  begin  at  9:00  a.m.  Bid 
opening  will  be  at  lOKW  a.m.  at  which 
time  sealed  bids  will  be  opened  and  oral 
bids  will  be  accepted.  Seded  bids  will 
be  received  at  the  foregoing  address 
until  4:00  p.m.  March  10, 1989.  The 
Bureau  of  Reclamation  may  accept  or 
reject  any  or  all  offers;  or  withdraw  any 
land  or  interest  in  land  for  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fiilly  consistent  with  the  Act  of  February 
2. 1911  (36  Stat  895, 43  U.S.C  374).  or 
other  applicable  laws. 

The  sale  of  the  land  is  consistent  with 
the  Bureau  of  Reclamation  land  use 
planning  and  it  was  determined  that  the 
public  interest  would  be  served  by 
offering  these  lands  for  sale;  the  parcel 
listed  and  platted  is  offered  for  sale  "as 
is'  and  "where  is." 

Resource  clearances  consistent  with 
the  National  Environmental  Policy  Act 
of  1960  (42  U.S.C.  Section  4321,  et  seq.) 
requirements  have  been  completed  and 
approved.  A  land  report  including 
categorical  exclusion  No.  APO-88-5 
dated  March  10, 1989,  is  available  for 
review  at  the  Bureau  of  Reclamation, 
Arizona  Projects  Office,  23636  North 
Seventh  Street,  Phoenix,  Arizona  85024. 

The  deed  issued  for  the  parcel  sold 
will  be  subject  to  right-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  in 
accordance  with  the  Act  of  August  30, 
1890  (26  Stat  391, 86  U.S.C.  945).  and 
reservations  for  public  road  and  utility 
easements  identified  by  the  City  of 
Scottsdale  and  the  County  of  Maricopa. 


This  land  sale  will  be  for  the  surface 
estate  only. 

For  a  period  of  45  days  bom  *he  date 
of  this  notice,  interested  parties-may 
submit  comments  to  the  Regional 
Director,  Lower  Colorado  Region. 
Bureau  of  Reclamation.  P.O.  Box  427. 
Boulder  City.  Nevada  80005.  Any 
adverse  comments  will  be  evaluated  by 
the  Regional  Director  who  may  vacate 
or  modify  this  Notice  of  Realty  Action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  Regional 
Director,  this  Notice  of  Realty  Action 
will  become  final  determination  of  the 
Department  of  the  Interior. 
lofaa  D.  Brown, 

Acting  Regional  Director,  Lower  Colorado 
Region,  Bureau  of  Reclamation. 
[FK^Doc  80-1105  Filed  1-18-80: 8:45  am| 
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iiiaiwuf  ana  aMoioaaoi  uaaig  um 
Sanw!  Cominiaaion  DdanMiiBUun  to 


nvapomMm  uic  isoai  i  iinii  ina 
Niifaauyaiiofi  on  nw  Baawof  ■ 
Propoaad  Conaanl  Ordar 

AOENCv:  U.S.  International  Trade 
Commission. 

action:  Notice. 


r.  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
and  remand  to  the  presiding 
administrative  law  judge  (AL))  an  initial 
determination  (ID)  (Order  No.  11) 
terminating  the  above-captioned 
investigation  as  to  respondent  Luc  Noel 
on  the  basis  of  a  proposed  consent 
order. 


:  Copies  of  the  consent  order, 
the  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20438,  telephone  202- 
252-1000. 


FOR  FURTNER  MRMMATKM  CONTACTt 

Thomas ).  O'Connell,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington,  DC  telephone  202-252- 
1108.  Hearing-impaired  individuals  are 
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■dvia«d  thai  iafonnalioa  oo  this  natter 
can  b«  obtained  by  contacting  tha 
CommiaakMi  TDO  tanninal  oa  302-2i2- 
1810. 


,7»1-Ti 


On 

December  ir  IMS.  the  presiding  AL| 
issued  an  ID  granting  the  renewed  }oinl 
motion  of  complainant  American 
Cyanaraid  Company  and  respondent  Luc 
Noel  to  terminate  the  investigation  with 
respect  to  Luc  Noel  on  the  baais  of  a 
propoaad  oooaant  order.  No  petitions  for 
review  of  tha  ID  or  agency  or  public 
comments  were  received. 

Having  examined  the  ID  and 
supporting  doounents,  the  Cmnmisaion. 
pursuant  to  Commiaaion  interim  rule 
2iaS5.  has  determined  to  review  on  its 
own  motion  and  remand  the  ID  to  the 
presiding  AL|  for  action  consistent  with 
its  remand  order. 

This  action  is  taken  under  the 
authority  of  sectkm  337  of  tha  ArifT  Act 
of  1030  (19  U.S.C  13S7).  as  niMnded  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1MB  (Pub.  L 
100-418).  and  if  210.55  and  2iaS6  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  53  FH  33070  (August  29. 
1988). 

By  order  of  Ike  Coaanisaion 

iR.1 


itttami 


Secntary. 

Issued:  Jamiary  IS.  1SW. 
jFR  Doc  M-US4  PIM  V-H 


Notice  <•  haiaby  given  that  as  of  lliis 
date,  feffrey  R.  Whieldon.  Esq.,  of  the 
OfRoe  of  Unfair  Import  InveatigaMona 
will  b>  Iha  CuiiwiMtnn  invealigttve 
attoniflfjr  to  Iha  aboev-cHed  bnreatigBtfon 
instead  of  WHIian  M  Nugent  Eaq. 

The  Secretary  Is  ra^ueated  to  publiah 
this  Nodca  In  Ike  P« 


Dated:  Januaiy  SL ) 

LyaaLLavlM. 

Director,  Off  tea  of  lUifair  Intpott 
ln\-e*ligatioim. 

\VH  Doc  IS-USS  Fled  1-: 
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Daterminatkia 

On  the  basis  of  the  record  *  developed 
in  the  subied  investigation,  the 
Commission  detenniaes.*  pursuant  to 
section  735(b)  of  tha  Tariff  Act  of  1S30 
(19  use.  1873(b))  (the  ad),  that 
industries  in  this  United  States  are  not 
materially  injured  or  threatened  with 
materia!  iniury.  and  the  establishment  of 
an  industry  in  tha  United  States  is  not 
materially  retarded,  by  reaaon  of 
imports  from  |apan  of  digital  readout 
(DRO)  systems  and  subassemblies 
thereof.*  providad  for  in  subheading 
9091JaOO  of  Iha  Hnnnoniied  Tariff 
Schedule  of  the  United  Slates  (item 
710.80  of  the  Tariff  Schedules  of  the 
United  States)  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  Slatas  at  leas  than  (air 
value  (LTFV). 
Background 

The  Coounisaioo  inatiluted  this 
investigation  eflective  September  1Z 
196a  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  DRO  systems 
and  subassemblies  thereof  from  |apan 
were  being  sold  at  LTFV  within  the 
meaning  (^  section  731  of  the  act  (19 
U.S.C  1873).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Washington.  DC  and  by  publishing  the 
notice  in  the  Fadaral  Raglstat  of 
September  28. 1986  (53  PR  S7879).  The 
hearins  was  held  in  Waahiagtoa  DC  on 
Decembar  1, 190B,  and  all  persons  who 
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requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commeroe  on  fanuaiy  9. 
1969.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2150 
(lanuary  1980).  entitled  "DigiUl  Readout 
Systems  and  Subassemblies  Thereof 
from  lapan:  Determination  of  the 
Commission  in  Investigation  Na  731- 
TA-390  (Final)  Under  the  Tariff  Act  of 
1930.  To)^ther  With  the  Information 
Obtained  in  the  Investigation."  By  order 
of  the  Commission. 


Issued  jaauary  11.  IS 

Secretory. 

|FR  Doc  a»-t29e  PIM  1-M-Sft  »4S  am| 
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Certain  Elactrto  Powar  Toola.  BaMary 


DadakM  ToExland 
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U.S.  International  Trade 
Commissian. 

:  Notice. 


:  The  Commission  has 
extended  froai  fanuary  23. 1989.  to 
lanuary  30,  I960,  its  administrative 
deadline  for  determining  %vhether  to 
review  an  initial  determination  (ID) 
(Order  No.  26)  granting  a  motion  to 
intervene  in  the  above-captioned 
investigation. 

FON  MMfTNM  MMMIATION  CONTACT: 
P.N.  Smithey.  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-252-1061. 


Backyound 

The  subject  investigation  is  being 
conducted  to  determine  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act  of  1030  (19  USXl  1337)  in  the 
importation  or  sale  of  certain  electric 
power  tools,  battery  cartridges,  and 
battery  chargers  from  Taiwan.  The 
complainants  are  Makita  USA.  Inc  and 
Its  subsidiary.  Makita  Corporation  of 
America.  (The  complainants  will  be 
referred  to  Jointly  as  "Makita.")  There 
are  currently  31  respondents:  14  from 
Taiwan  and  17  from  the  United  States. 
Makita's  complaint  alleges  that  the 
respondents  have  engaged  in  registered 
and/or  common-law  trademark 
infringement,  false  representation,  false 
advertising,  and/or  passing  off  in  the 


importation  or  sale  of  the  accused 
merchandise.  See  53  PR  31112  (Aug.  17, 
1988)  as  amended  by  53  PR  47567  (Nov. 
23. 1908). 

On  November  29, 1968,  The  Robert 
Bosch  Corporation  ("Bosch")  moved  to 
intervene  in  the  investigation  as 
respondent.  See  Motion  of  the  Robert 
Bosch  Corporation  to  Intervene  Under 
19  CFR  210.26  (Motion  No.  284-30).  That 
motion  was  subsequently  amended  to 
request  that  Bosch's  subsidiary,  the 
Robert  Bosch  Power  Tool  Corporation 
("Bosch"),  be  permitted  to  intervene 
instead  of  The  Robert  Bosch 
Corporation.  See  Amended  Motion  to 
Intervene  Substituting  The  Robert  Bosch 
Power  Tool  Corporation  for  The  Robert 
Bosch  Corporation  (Motion  No.  284-40). 
On  December  9. 1986,  the  Commission 
investigative  attorneys  filed  a  response 
supporting  Bosch's  motion.  On 
December  13, 1968,  Makita  filed  a 
response  opposing  the  motion. 

On  December  21, 1968.  the  presiding 
administrative  law  Judge  filed  with  the 
Commission  Secretary  an  ID  (Order  No. 
26)  granting  Bosch's  motion  to  intervene. 

Pursuant  to  interim  Commission  rule 
210.54(a)(1)  (53  PR  33043  and  33071  (Aug. 
29. 1968)).  on  January  3, 1966,  Makita 
petitioned  for  review  of  the  ID  and  also 
requested  oral  argument  before  the 
Commission.  Under  interim  rule 
210.54(a)(3)  (53  PR  33043  and  33071  (Aug. 
29. 1968)),  ihe  deadline  for  other  parties 
to  file  responses  to  the  petition  is  the 
close  of  business  on  January  11, 1969. 
Under  interim  rules  210.53(h), 
210.54(b)(1),  and  210.55  (54  PR  33043. 
3307a  and  33071  (Aug.  29. 1988)),  the 
Commission's  administrative  deadline 
for  determining  whether  to  review  the 
ID  is  the  close  of  business  on  January  23, 
1969. 

After  expiration  of  the  deadline  for 
filing  responses  to  the  petition,  the  short 
time  remaining  for  the  Commission  to 
review  all  submissions  and  determine 
whether  to  grant  the  petition  and 
request  for  oral  argument  by  the  January 
23, 1989,  deadline  will  be  reduced 
further  because  of  federal  holidays 
occurring  on  January  16  and  20, 1989.  In 
order  to  give  adequate  consideration  to 
information  and  arguments  contained  in 
responses  to  the  ]}etition  as  well  as  the 
petition  itself,  as  required  by  interim 
rule  210.54(b)(2)  (53  PR  33043  and  33071 
(Aug.  29, 1988)),  the  Commission  has 
ordered  a  one-week  extension  of  the 
administrative  deadline  for  determining 
whether  to  review  the  ID — i.e.,  an 
extension  to  January  30, 1989.  See 
interim  rule  210.53(h)  (53  PR  33043  and 
33070  (Aug.  29. 1966))  and  19  CPR 
201.14(b). 


Public  Inapectkn 

Copies  of  the  original  and  amended 
motions  to  intervene  and  the  responses 
thereto,  the  ID  granting  the  amended 
motion,  the  petition  for  review  of  the  ED, 
and  all  other  nonconfidential  documents 
on  the  record  of  the  investigation 
(including  responses  to  the  petition)  are 
available  for  pubhc  inspection  during 
official  business  hours  (6:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,   ' 
Docket  Section,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-252-1802.  Hearing^impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission  TDD 
terminal  on  202-252-1810. 

By  Order  of  the  Commission. 

Issued:  January  13, 1989. 
Kenneth  R.  Mason, 
Secretary. 

(PR  Doc  8»-1257  Filed  1-18-89;  8:45  am] 
BHJJNQ  COOCieiO-«>4l 


imvastigaiion  Na  731-TA-42S 

ugmHMiiy  imvgratvci  nyorostmc 
1 1  BiiBiiNaaiona  ana  suDasaaiiKNWs 
TiMrtof ,  WMi  or  WHfioul  AttachMf 


Detennination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  determines,'  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673b(a]),  that  there  is  no 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Japan  of  light- 
duty  integrated  hydrostatic 
transmissions  and  subassemblies 
thereof,  with  or  without  attached  axles,* 


■  The  record  is  defined  in  f  207.2(i)  of  the 
Commission't  Rule*  of  Practice  and  Procedure  (18 
CFR  207.2(1)). 

*  Commission  Cass  dissenting. 

*  The  subject  articles,  which  luive  a  maximum 
input  horsepower  of  twenty  or  fewer,  comprise  liie 
foilo%ring:  Parts  and  subassembHes  of  non-electric 
engines  and  motors  not  specially  provided  for 
(TSUS  item  esoss  and  HTS  siil>headings  8412.29.80 
and  anZMM);  pumps  for  liquids,  liquid  elevaton, 
and  parts  thereof,  the  foregoing  not  specially 
provided  for  (TSUS  item  SSOa?  and  HTS 
subheadings  8413.80J»  and  8413au»);  other  parts, 
not  speciaUy  provided  for,  of  machinery  for  soil 
preparation  and  cultivation  (TSUS  item  eeMO  and 
HTS  subheadings  MaZStOJOO.  a*33MM.  8434.90.aa 
and  8436.99X10):  and  parts  of  lawnniowers  (TSUS 

vjtem  668.10  and  HTS  subheading  8433Jai0) 
(Fadatal  Ragistar  of  Dec  16. 1968  (53  FR  48987)). 


provided  for  in  items  660.85, 660.97. 
666.00  and  666.10  of  the  Tariff  Schedules 
of  the  United  States  (TSUS).  and 
classifiable  in  subheadings  8412.29.80, 
6412.90.90,  8413.60.00,  8413.81X10, 
6432.90Jn,  8433.90.10,  8433.90.5a 
6434.90.00,  and  8436.99.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  states  (HTS),  that  are  alleged  to 
be  sold  in  the  United  States  at  less  than 
fair  value  (LTFV). 

Background 

On  November  22, 1988.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Eaton 
Corp..  Eden  Prairie.  Minnesota,  alleging 
that  an  industry  in  Uie  United  States  is 
materially  injured  and  is  threatened 
with  material  injury,  by  reason  of  LTPV 
imports  of  light-duty  integrated 
'  hydrostatic  transmissions  and 
subassemblies  thereof,  «vitb  or  without 
attached  axles,  from  Japan.  Accordingly, 
effective  November  22, 1968,  the 
Commission  instituted  preliminary 
antidumping  investigation  No.  731-TA- 
425  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC 
and  by  publishing  the  notice  in  the 
Pedetal  Register  of  December  16, 1988 
(53  PR  48987).  The  conference  was  held 
in  Washington,  DC  on  December  14. 

1988,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  January  6. 

1989.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2149 
(January  1989),  entitled  "Ught-Duty 
Integrated  Hydrostatic  Transmissions 
and  Subassemblies  Thereof.  With  or 
Without  Attached  Axles,  from  Japan: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-425 
(Preliminary)  Under  the  Tariff  Act  of  - 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation."  By  order 
of  the  Commission. 

Issued  January  9. 1988. 
Kegnalh  R.  Mason. 
Secretary. 

(PR  Doc  89-12S8  Filed  1-18-8B:  8-45  am] 
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Now  nr-TA-ani 

Notice  it  hereby  ghren  that,  m  of  this 
date.  Deborah  0.  Sorkia  Em),  of  the 
Office  of  Unfair  Import  investigatioaa 
will  he  the  Commiwioa  investigative 
attorney  in  the  above-cited  investigation 
instead  of  William  M.  Nt^ent.  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Keglster. 

Dated  January  8, 1980. 
lyMiHiihu. 

Dire  tor.  Office  of  tMfair  Import 
InvftligatHum. 
|FR  Doc  W-IXM  POmI  l-1«-80t  •:«•  aoi] 


MIERSfATl 


OodMtMLSIMII 


inc^  TrMvic 


BMiMpllon  of  POMyvHs 
CorpL 


Merchants  Grain  and  TransportaUoo, 
Ina  (Merdiantt)  has  filed  s  Notice  of 
Exemption  for  the  transfer  of  its 
controlling  interest  in  the  Poseyville  and 
OwensviUo  Railroad  Ccmtpany,  inc. 
(PftO)  to  a  wholly  owned  subeidiaiy 
corporation.  MewJiawts  Management 
Corp.  (MMC).  P§0  was  created  throofh 
a  Notice  of  Exemption  Hied  Mardi  17. 
1967  in  Finance  Docket  Na  SlOia  An 
exemption  from  the  oontinaance  in 
contrd  reqnirements  of  «  U.&C  1134S. 
et  »eq^  was  panted  to  Merokants  in 
order  that  it  ooukl  control  P«0.  along 
with  other  transportatioa  soheidiariaa. 
in  Finance  Docket  no.  31031.  served  May 
21. 1987.  Merchants  is  now  transferring 
its  99.3  percent  ownership  interest  in 
PftO  to  MMC 

This  is  a  transaction  within  a 
corporate  hmily  of  the  type  specifically 
exempted  from  prior  review  and 
approval  ander  40  CPR  118IU(dX3).' 
The  transaction  will  not  resnh  in 
adverse  changes  in  service  leveh. 
significant  operattawal  changBs.  or  a 
change  in  the  oonipetitive  bnlanoa  with 
carriers  outside  the  cwporale  tamily. 

To  easwe  that  aH  eon  jyees  who  SMy 
be  affected  by  the  (ransaotiaB  are  givon 
the  minimum  protection  affowbd  nodv 
48  U.S.C  10606(gM2)  snd  40  U.8.C  11347. 
the  labor  conditions  set  forth  in  New 


i»«cni 

to»fipwl|iw»w 


York  Dock  Ry.—Contmt—BtvoUpi 
Boatem  Di$L.  380 1.CC  80  (1879).  are 
imposed. 

Petitions  to  revoke  the  axeroptioa 
uMlar  40  US.C  108a8(d)  nay  be  filed  at 
any  tiao.  The  filing  of  a  petitiaa  to 
revoke  will  not  stay  the  tranaaction. 
Ploodii«  HMt  be  filed  with  the 
Conmlaskm  and  oerred  ok  Charles  H. 
WUto.  Ir..  and  fohn  T.  Sullivan.  1730 
Pennsylvania  Ave.  NW.,  Suite  400. 
Washii^Hm.  DC  20008^ 


Dslad: 


Iti 


By  the  CoBimiisioo.  fane  P.  MackaU. 
unecrar,  unios  oi  mioBeamgi. 


Nofsta  ■•  I 
Secretary. 
|FR  Doc  a»-10M  Plied  l-M-M  8:45  ami 


DEFAirrMENT  OF  LAaOR 

LBDOr  Aowiiry  cohminiwo  ror  iraoo 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Coaamitlee  Act  (Pub. 
L  02-463  as  amended),  notice  is  hereby 
given  of  s  meeting  of  the  Steering 
Subcommittee  for  the  Labor  Advisory 
Committoo  for  Trade  NafotiaUoos  and 
Trade  Policy. 

Dote,  tiam  andplact:  Fefaniaiy  M. 
19ea  8:30  a.m..  Rra.  S4nS  A&B  Ftrancas 
Perkins.  Department  of  Labor  Building. 
200  Conatitatkm  Avenue,  NW.. 
Washii^lan.  DC  lOna 

Purpoee:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  unAr  the 
authority  of  section  10(d)  of  the  Moral 
Advisory  Committee  Act  and  5  \3S.C 
5S2b(c)(1).  The  Committee  will  hear  and 
discuss  sensitive  and  confidential 
matters  concerning  U.S.  trade 
negotiations  and  trade  policy. 

For  further  information,  contact 
Femand  Lavallee.  Executive  Secretary, 
Labor  Advisory  Committee.  Phone:  (202) 
523-8588. 

Siyied  at  WaahiafUm,  DC  this  Ulk  day  af 
lanaary.: 


cniiisiu(iiKsi 


Peputy  Under  ffai'  islurji.  tntarnational 
Affairt. 

(PR  Dec  M-UW  mad  «•«•-«  MS  ami 
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:  Employment  and  Training 
Administration.  Labor. 

Notice  of  study  profect  . 


r.  The  Employment  and 
Training  Administration  (ETA) 
announces  an  Unemployment  Insurance 
(UI)  proiect  to  review  the  current  system 
for  measuring  the  UI  performance  of 
State  Employment  Security  Agencies 
(SESAs)  and  to  examine  alternative 
methods  of  evaluating  this  performance. 
This  review  is  being  undertaken  as  part 
of  ETA'S  ongoing  e^orts  to  increase  the 
flexibility  of  States  in  the  financial  and 
operational  management  of  their  UI 
programs,  while  at  the  same  time 
assuring  that  the  Secretary  of  Labor's 
statutory  oversight  responsibilities  are 
appropriately  carried  out 

OAIW:  Comments  must  be  received  in  the 
Department  of  Labor  by  the  close  of 
business  on  February  21. 1980. 


:  Submit  comments  to  Mary 
Ann  Wyrsch.  Director,  Unemployment 
Insurance  Service.  Employment  and 
Training  Administation.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  S-4231. 
Washington.  DC  20210. 

TON  mRTNBI  INTOMIAT10N  CONTACR 

Mary  Ann  Wyrsch.  Director, 
Unemployment  Insurance  Service. 
Employment  and  Training 
Administration.  U.Sb  Department  of 
Labor.  200  Constitution  Avenue  NW.. 
Room  S-4231.  Washington.  DC  202ia 
Telephone  202-523-7831  (this  is  not  a 
toll  free  number). 

A.  Proioct  Obiodlves 

In  the  context  of  the  increased  State 
financial  and  operational  flexibility,  the 
Penonnance  Measurement  Review 
(FMR)  project  is  conducting  an  in-depth 
examination  of  alternate  methods  of 
measoring  SESA  UI  performance  to 
assure  that  the  Secretary's  statutory 
responsibilities  for  the  administration  of 
the  IH  program  are  being  effectively 
carried  oat.  The  obfactlves  of  the  project 
are  to: 

(1)  Review  the  Secroiaiy  of  Labor's 
legal  responsibility  for  'die  UI  program. 


(2)  Identify  and  Justify  alternative 
metfiods  of  evahuting  KSA  UI 
penormance. 

(3)  Examine  linkages  between 
components  of  the  in  oversight 
prolans. 

(4^  DetetniM  wlMt  constitates  a 
nun  imam  level  of  peiiamanoe.  where 
appropriate. 

(5)  Review  the  Secretary's        ^ 
responsibilities  for  maintaining  a 
conq>rehensive  performance  oversi^t 
system  ior  the  UI  program. 

The  protect  wU.  therefore,  coordiante 
its  activities  with  two  other  ongoing 
performance  activities:  Revenue  Quality 
Control  (RQQ.  and  Cash  Management 
Improvement  The  project  will  he  linked 
with  these  initiatives  in  the  following 
manner 

•  Cash  Moaogement  ImprovemenL 
This  effort  seeks  to  revise  the  cash 
management  approach  for  State  UI  Trust 
Funds  and  to  improve  measures  used  in 
assessing  SESAs'  Trust  Fund  cash 
manageoient  performance.  The  final 
performance  measures  derived  from  this 
study  will  bo  incorporated  mto  a 
comprehensive  measuRraent  system 
coordinated  through  the  FMR  project 

•  Revenue  Qviuity  Control.  Tlie  RQC 
initiative,  as  aimounced  in  the  Fadecal 
Register  en  December  23, 1988  (53  FR 
52108)  will  devek^  a  set  of  performance 
measures  covering  potentially  all  tax 
operations.  These  measures  will  then  be 
examined  by  the  PMR  in  determining 
which  measures  are  appropriate  for 
overeight  purposes  and  as  benchmarks 
of  SESA  performance. 

The  data  derived  from  the  PMR,  Cash 
Management  Improvement,  and  RiQG 
Studies  win  be  shared  among  projects 
with  me  intent  of  developing  an 
integrated  oversi^t  system. 

Althou^  the  UI  Benefits  Qoality 
Control  (BQC)  program  wffl  not  be  a 
focus  of  this  project  it  will  be 
considered  in  the  context  of  how  it 
contributes  to  a  coordinated 
performance  ooosight  qrstem. 

The  UI  PMR  project  will  be  carried 
out  over  the  next  2  years,  with 
contractor  assistance,  within  the 
following  parameters. 

•  The  focns  of  the  performance 
measures  will  be  on  program  outcomes; 

•  The  new  or  revised  performance 
measurement  system  wiU  try  to 
minimise  reporting  burdens  and  simplify 
peribmanoe  measurment;  and 

•  Cbnsideration  wiU  be  given  to 
defining  bendunatks  of  minimum  SESA 
perfbnnsnce. 


parties  and  the  ETA  will  be  essential 
during  tfie  project  ETA  will  seek  broad 
input  and  participation  by  all  interested 
parties,  including  SESAs,  during  the 
course  of  the  project  The  solicitation  of 
input  and  the  exchange  of  information  is 
designed  to  support  the  development  of 
a  mutually  beneficial  performance 
measurement  system. 

To  enhance  the  participative  process, 
ETA  hen  convened  a  steering  committee 
comprised  of  ETA  Re^onal  and 
NatioiMl  office  staff  versed  in  the 
various  UI  performance  measurement 
areas  to  provide  advice  and  guidance  to 
the  protect 

In  addition,  an  expert  panel  of  SESA 
representatives  and  selected  members 
of  the  steering  committee  will  be 
convened  by  the  project's  support 
contractor.  The  panel  will  offer  its 
technical  advice  and  collective 
experiences  directiy  to  the  contractor  to 
support  the  tasks  and  work  products 
required  by  the  contract 

ETA  welcomes  comments  on  the 
current  performance  measures  and 
suggestions  for  areas  of  study  during  the 
initial  phase  of  the  project 

Analyses  and  findings  as  well  as 
recommended  performance  measures 
will  be  shared  witk  interested  parties 
and  will  formally  be  published  for 
comment  in  the  Faderal  Register  at  key 
points  during  the  project 

C  Schedno  of  Fedeial  Register  Notice 
PubUcalioBS 

Initial  publication,  for  comment  of 
proposed  performance  measures  or 
alternative  measures  for  consideration, 
along  with  Sl^>porting  rationales,  is 
scheduled  k»  October  1980.  Coiranents 
will  be  considered  in  establishing  a  set 
of  performance  measures  for  testing  and 
refinement  Publication  of  the  final 
performance  measures  prior  to 
implementation  is  scheduled  for 
February  1990. 

Signed  at  Washington,  DC  this  9tii  day  of 
January,  1980. 

Roberts  TJoMs. 

Assistant  Secretary  of  Labor. 

(FR  Doc  IM-iaW  Filed  1-18-69: 8:45  am) 
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action:  Grant  of  individual  exemptions. 


R  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  En^iloyee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Fedsial 
Register  of  die  pendency  before  the 
Department  of  proposals  to  grant  sadi 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  appKcations 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  tiiat  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
-appropriate).  The  applicants  have 
represented  that  tiiey  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 197B.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutofy  Findhigs 

In  accordance  with  section  40B(a)  of 
the  Act  and/or  section  497S(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  71-1  (40  FR  18471. 
y^rii  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible;  ~ 

(b)  They  are  in  the  interests  of  the 
plaiu  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plaiis. 


:  Pension  aad  Wolf asa  Bene&s 
Adninistratfoii,  Labor. 


I  Tiiisl  far  1 
CaBfatBia  (the  IWt)  Located  in  Los 

AngeMB.  i^aBsarnia 

(Prohibited  Traiwrtinn  Rxemptioii  80-1; 
Exemption  Application  No.  D-7ins] 
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Ex»mptioa 

The  rMtrtetiOtit  of  MCtion  Me(a)  of 
th«  Act  and  th«  tanctioiu  multing  from 
the  appUcatioiM  of  wction  4075  of  the 
Code,  by  reason  of  tection  4975(c)(lHA) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  past  and  continued  leasing  of 
office  space  in  a  building  (the  Building) 
owned  by  the  Trust  to  OeCarlo  h 
Connor  (the  Finn),  a  party  in  interest 
with  respect  to  the  Trust:  (2)  the  past 
and  continued  leasing  of  certain  office 
space  in  the  Building  by  the  Firm  from 
the  Trust  which  the  Firm  had  been 
pravioualy  subleasing  from  the  Los 
Angeles  County  District  Council  of 
Carpenters;  and  (3)  the  proposed 
subsequent  leasing  of  additional  office 
space  in  the  Building  to  the  Firm; 
Provided  that  each  leasing  transaction 
which  has  taken  place  or  will  take  place 
was  and  will  be  on  terms  no  less 
favorable  to  the  Trust  than  an  arm's- 
length  transaction  with  an  unrelated 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22. 1980  at  53  FR  13345. 

Notice  of  Intemted  Penons:  The 
applicant  represents  that  it  was  unable 
to  notify  interested  persons  within  the 
time  period  specified  in  the  Fadetal 
Reglslar  notice  published  on  April  22. 
1988.  The  applicant  states  that  all 
interested  persons  were  notified  by  July 
20. 1088.  Interested  persons  were 
advised  thai  they  had  30  days  to 
comment  on  the  proposed  exemption. 

Written  Comments:  The  Department 
received  one  written  conunent  on  the 
notice  of  proposed  exemption  (the 
Notice)  from  a  retiree  of  the  Trust  (the 
Relire«>).  The  Retiree  stated  that  based 
on  his  reading  of  tha  Notice,  he  thought 
the  Firm  was  supposed  to  be  the  "in- 
house"  counsel  for  the  Trust  However, 
the  Retiree  stated  further  that  he 
recently  received  some  mail  regarding 
Trust  business  from  the  Law  Offices  of 
Richard  A.  Browmstein  (Brownstein). 
which  are  also  in  the  Building.  The 
Retiree  expressed  concern  that  the  Firm 
may  be  subleasing  office  space  to 
Brownstein.  contrary  to  the 
representations  made  by  the  applicant 
in  the  Notice. 

In  response  to  the  Retiree's  comment 
the  applicant  represents  that  the  offlcas 
occupied  by  Bro%«aMtein  are  not  being 
subleased  from  the  Finn  but  are  part  of 
an  ofTica  sharing  arrangement  that  tha 
Truat  has  with  the  other  Carpenters 
Trusts  (the  Trusts),  by  which  the  Thists 
self-administer  their  operations.  The 
applicant  stales  that  the  ofRoe  sharing 


arrangement  involving  Brownstein  is 
covered  by  ProhibiteoTransactioo 
ExemUon  (FTE)  7B-1. 41  FR  12740 
(March  28. 1978).* 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  exemption. 
VRCnvi  OATC  The  effective  date  of 
this  exemption  is  January  1. 1968. 
PON  mRTMM  MKMMATNM  CONTACT: 
Mr.  E.F.  Williams  of  the  Department 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

CoosoUdatad  Electfkal  DIslittMilocs.  Inc. 
Employeas'  Retiranent  Flan  (tha  Plan) 
Localad  in  Wasdaka.  vmaga.  CA 

(Prohibiied  TranMction  Exemption  M-Z 
Exemption  Application  Na  I>-7280| 

Exemption 

The  restrictions  of  section  408(a). 
40e(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  of  four  mortgage  notes  (the  Notes) 
to  the  Plan  by  E(hnundston 
International.  Inc.  a  wholly-owned 
subsidiary  of  Consolidated  Electrical 
Distributors.  Im:.  (the  Plan  Sponsor),  nor 
to  guarantee  of  repayment  by  the  Plan 
Sponsor  on  default  provided  that  the 
terms  and  conditions  of  sale  are  at  least 
as  favorable  to  the  Plan  as  those  which 
the  Plan  could  receive  in  similar 
transactions  with  unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
propoeed  exemption  published  on  July 
15. 1988  at  53  FR  28011. 

Written  Comments:  The  Department 
received  two  comments  on  the  proposed 
exemption  and  no  request  for  a  hearing. 
The  fint  commentator  requested  further 
doctunentation  concerning  the  proposed 
exemption.  In  response  to  this  request 
the  applicant  contacted  the 
commentator  and  after  carefully 
considering  the  applicant's  explanation 
of  the  propoeed  tranaaction.  the 
commentator  iiulicated  that  no  further 
information  or  documents  needed  to  be 
provided. 

The  second  commentator  questioned: 
(1)  Why  the  Plan  was  paying  100%  of  tha 
appraised  value:  (2)  how  miKh  will  be 
chained  by  the  Trustee  each  year  to 
sarvloe  the  Notes:  (3)  in  case  of  default 
what  period  of  time  wrill  elapse  until  the 
Plan  Sponsor  is  required  to  take  over 
payment  on  the  Note:  and  (4)  what 


guarantee  does  the  Plan  have  that  the 
Plan  Sponsor  will  be  able  to  assume  a 
Note  which  is  in  default 

In  response,  the  applicant  explained 
that  the  reference  to  appraised  value 
referred  to  the  appraised  value  of  the 
Notes  and  not  to  the  appraised  value  of 
the  underlying  collateral  (which 
presumably  was  the  commentator's 
underatanding).  The  Plan  will  buy  the 
Notes  at  their  present  unpaid  principal 
balance.  With  regard  to  Trustee  fees,  the 
appUcant  represents  that  the  Plan  will 
not  incur  any  additional  fees  in 
connection  with  this  transaction  since 
the  Trustee's  fiees  are  based  solely  on 
the  amount  of  assets  under 
management  Specifically,  since  this  is 
merely  an  exchange  of  assets,  no 
increase  in  the  fund  balance  will  occur 
which  could  result  in  an  increase  in  fees 
paid  by  the  Plan.  In  the  case  of  a  default 
on  any  of  the  Notes  sold  to  the  Plan,  the 
applicant  represents  that  the  Plan 
Sponsor  will  repurchase  any  such  Note 
which  is  more  than  90  days  delinquent 
in  payments,  for  the  outstanding 
principal  balance  on  the  Note  plus 
accrued  interest.  The  applicant  states 
that  the  Plan  Sponsor  currenUy  has  a  net 
worth  in  excess  of  S25  million  and 
accordingly  will  be  able  to  satisfy  any 
repurchase  obligations  which  may  arise 
to  the  Plan. 

The  Department  has  carefully 
considered  the  entire  record  and  on  the 
basis  of  the  applicant's  representations 
has  determined  to  grant  the  exemption, 
subfect  to.  among  other  things,  the 
adoption  of  the  default  guarantee  by  the 
Plan  Sponsor  as  discussed  herein. 


iMwnaMa  MliafiM  dM 


ofpnTs-i. 


ITWM  CONTACTt 
Mr.  Alan  H.  Levitas  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Operating  Engineers  Training  Trust  (the 
OE  Plan)  Located  in  Whittier.  Calif  oniia 
and  Sotttbara  Califbcnia  Surveyors  Joint 
Apptenticesliip  Trust  (the  8C  Flan; 
togsthar.  the  Flaos)  Loceted  la  Wafauit, 
CaUfbrala 

(Prohibitad  Transaction  Exemptioa  89-3; 
Bxa^lMiaa  A^riication  No*.  D-nU  and  D- 
78271 

Exemption 

The  restrictions  of  section  406(a). 
406(bXl)  and  (b)(2)  of  the  Act  shall  not 
apply  to:  (1)  The  proposed  sale  by  the 
International  Union  of  Operating 
Engineers,  Local  Union  No.  12  (Local  12) 
to  the  OE  Plan  of  20  units  of  a  two-way 
communications  system  (the  Radios) 
and  a  Base  Station,  and  the  proposed 
sale  by  Local  12  to  the  SC  Plan  of  4 
Radios  and  a  Base  Station,  for  $2,400  per 
Radio  and  $4,906  per  Base  Station. 


provided  such  amounts  are  not  greater 
than  the  fair  maiiiat  value  of  the  Radios 
and  the  Baae  Stations  at  the  time  of  the 
sales;  and  (2)  the  proposed  use  by  the 
Plans  of  Local  12's  communications 
equipment  including  common  hardware 
and  antenna,  under  the  terms  described 
in  tha  notice  of  proposed  exemption, 
provided  such  terras  are  not  less 
favorable  to  the  Plans  than  those 
obtainable  in  an  arm's-length 
transactions  with  an  unrelated  party. 

For  a  mere  complete  statement  of  the 
facts  and  representations  sapporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
piopoud  exemption  published  on 
November  10, 1986  at  53  FR  4S62a 


RetiraaMBt 
hi  EvansviHe. 


Gary  H.  Lefkomtz  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

WelboroOiidc 
Plan  (die  PlMi^ 
Indiana 

(Prohibited  Transaction  Exemption  89-4; 
Exemption  Applicatioa  No.  D-7718| 

Exemption 

The  restrictions  of  section  486(a),  406 
(b)(1)  and  (h)(2)  of  die  Act  and  Uie 
sanctions  resuUkig  from  the  appticatian 
of  section  4875^  of  the  Code,  by  reason  of 
section  4075(cMl)  (A)  tiirov^  (E)  of  the 
Code.  shaU  not  sfiply.  effective  February 
28, 1987,  to  the  past  and  proposed  lease 
by  the  Plan  ol  certun  improved  real 
psoperty  located  in  EvansviUe.  bidiana 
to  the  Wettram  Clinic,  the  qxinsor  of  the 
Plan:  provided  that  til  terms  of  such 
lease  have  been  and  wrill  be  at  least  as 
favorable  to  die  Plmi  as  those  which  the 
Plan  could  obtaiB  in  as  arm's-length 
transaetian  arith  an  unrelated  par^. 

Effective  Date:  This  exemption  is 
effective  February  28. 1987. 

Far  a  ■oie  Goiqilete  statement  of  the 
facts  andiepasaentations  supporting  the 
Dupaitmaat's  dedsioa  ta  grant  this 
exemption  refar  la  the  notice  of 
pisyoacd  cxeeB|ition  published  on 
Wednes(ky,  October  2a  1988  at  S3  m 

43e9a 

For  FurdKr  Infamattan  Contact: 
Ronald  Willett  of  the  DeRartinent 
telephsne  (202)  523-8881.  fFhis  is  not  a 
toll-free  numbec.) 

Generaff  InAiffinatlon 

The  attentiaa  of  interested  persons  is 
directed  to  the  foUowing: 

(1)  The  fact  that  a  transaction  is  die 
subject  of  an  mcemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(Z)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code. 


including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  partidpants  and 
beneficiaries  of  the  plan  and  in  a 
pradent  fashion  in  accordance  with 
section  404(a)(1)(B]  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  beneCt  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(Z)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  ti^nsaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Wasliiagtoa  DC  this  13th  day  of 
lanuary,  1S8B> 
Robert  I.  Dayla, 

Director  of  Regulouomandbiterpretations. 
Pension  and  Weifare  Benefits  Adnu'nistnition. 
US.  Depatimeat  (^  Labor. 
(FR  Doe.  89-1279  Filed  l-ia-89: 9:45  am} 
sajjNS  oooc ' 
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P.A.  RMlolitf 
•laL 

AOmcvr  Pension  and  Welfare  Benefits 

Adainistcation,  Labor. 

ACTION:  Notice  of  proposed  exemptiona. 


:  lliis  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  frt)m  certain  of 
the  piiohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Requests 

All  interested  persena  ace  invited  to 
submit  written  tawmeHts  or  requests  for 
a  hearing  on  die  pending  exemptions. 


unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Reyster 
Notice.  Conunents  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

AOORESS:  All  written  (»mments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  BeneGts  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5671.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  l*endency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
pubhc  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U-S. 
Department  of  Labor.  Room  N-5507. 200 
Constitiition  Avenue.  NW..  Washington. 
DC20Z10. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Fedasal  Rin,liiliii  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  dte 
Fedecal  Riq^ater  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTaKV  ■VOMMTMSr  The 
proposed  exemptions  were^  requested  in 
applications  filed  pursuant  to  section 
408(8)  of  the  Act  aind/or  section 
4975(eK2)  of  the  Cmle.  and  in 
accordance  with  procedures  set  fertir  in 
ERSA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  Effective  December  31. 
1^8.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  die  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  "Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  ef  the  facts  and 
representations. 


P^dMd 
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MMfc  K.  KSm,  PA.  R—to  Hd  R«di— I 
■d'nualMdMHkK. 
,  PA  Ewllid  Mo— y  Patch— 
taa  and  ThMl  (^  PUm) 
LocalMi  In  toMMor.  Mlmmnta 


(AppUcation  No*.  D-TSSl  and  D-7S32| 


Th«  Department  ia  conaidering 
granting  an  axemption  under  the 
authority  of  taction  408(a)  of  the  Act 
and  aecUon  407S(c)(2)  of  the  Code  and  tn 
aooordanoa  with  the  procedure*  aet 
forth  in  ERISA  Procedure  7S-1  (40  FR 
18471.  April  2&  igTS).  If  the  exemptioa  ia 
granted  the  reatrictiona  of  aection  408(a), 
40e(bMl)  and  (bM2)  of  the  Act  and  the 
aanctiona  reaultiiig  from  the  applicatioa 
of  aection  4078  of  the  Code,  by  reaaon  of 
aectioa  4078(cKl)  (A)  thro«^  (E)  of  the 
Code,  ahall  not  apply  to  the  propoaed 
cath  sale  to  the  Plana  of  a  parcel  of  real 
property  by  the  Kim  Parma  partnenhip. 
a  party  In  interaet  with  reapect  to  the 
Plana,  provided  that  the  terma  of  the 
tranaaction  ara  ao  lesa  favorable  to  the 
Plans  than  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party.' 

Suaaraary  of  Fade  and  RapvaaanlatfoM 

1.  The  Plana  ara  a  Defined  Benefit 
Plan  (DB  Plan)  and  a  Money  Purchaao 
Plan  (MP  Plan)  with  not  aaael  aa  of  |uno 
aa  1988  of  t777,47S.  and  t1.14e31Z 
respectively.  Dr.  and  Mrs.  Kim  ara  the 
trustees  of  both  Plana.  There  are  two 
participants  in  the  M  Plan,  that  being 
Dr.  and  Mrs.  Kim.  and  thrao  pculicipanta 
in  the  MP  Plan.  The  MP  Plan  is  an 
Individual  account  plan  which  allows 
each  participant  to  select  the 
investments  for  his  account.  Funds 
Invested  at  the  direction  of  the 
participant  ara  accounted  for  separately 
and  any  earnings,  losses,  or  changea  io 
the  value  ol  the  investment  affect  only 
the  account  of  the  participant  directing 
the  inveatment  and  will  not  affect  the 
account  of  any  other  participant,  fonner 
participant,  or  beneficiary. 

2.  Dr.  and  Mrs.  Kim  are  the  only 
partners  in  a  partnership  known  as  the 
Kim  Farms  Partnership  (the 
Partnership).  The  Partnership  owns  B20 
acres  of  farm  land  (the  Property)  located 
in  Aitkin  County.  Minnesota.  The 
Partnership  proposes  to  sell  the  Property 
to  the  Plana  for  $350,500  in  cash,  its 
appraiaed  fair  market  value.  Hie 
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Property  is  all  tiled  "  and  improved  by 
aeveral  farm  buildings  (i.e..  granary,  sila 
bam,  etc).  The  Proporty  will  bo 
allocated  to  each  Plan  after  it  ia 
purchased  baaed  on  the  amount  of  Plan 
asaots  (e.g..  porcontago  allocated  to  DB 
Plan  equal  aaaets  in  DB  Plan  divided  by 
total  aaaets  in  both  Plans).  The  applicant 
repreaonts  that  in  no  event  will  mora 
than  28  percent  of  either  Plana'  assets  bo 
Btiliaad  in  purchaalng  the  Property. 

3.  Mr.  Gerald  Lundbert  AMA  • 
appraiaed  the  Property  aa  having  a  fair 
market  value  of  tSSOJOO  aa  of  )uly  30. 
1988.  Mr.  Jack  E.  MaxweU.  8RPA.  of 
Maxwell  Appraisal  Company,  appraised 
the  Property  aa  having  a  fair  market 
value  in  the  range  of  $SSO  to  S370 
thousand  as  of  July  14. 1968.  Mr. 
MaxweU  repreaonta  that  agricultural 
land  ia  at  a  low  point  in  the  economic 
cycle  and  that  he  anticipates  reversal  of 
this  trend  with  potential  for  appreciatioa 
being  vary  good  In  Iba  naxt  S  to  10 
year*. 

4.  The  Property  ia  currently 
participating  in  two  government 
agricultural  programs,  the  Conservatioo 
Reserve  Program  and  the  Set  Aside 
Program  which  are  sponsored  by  the 
U.S.  Department  of  Agricultxire.  These 
programa  involve  approximately  456 
acres  on  the  Property.  The  anticipated 
income  with  respect  to  such  programs 
for  1088  is  approximately  $10,000. 

8.  Dr.  Kim  represents  that  thera  ia 
little  chance  of  thera  being  additional 
participants  in  the  DB  Plan.  However,  if 
thera  is  ever  another  partidpent  Dr. 
Kim  will  establish  a  separate  defined 
benefit  plan  containing  comparable 
provisions  for  such  employee. 

6.  In  sununary.  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  4aa(a)  of  the  Act  and  section 
4075(cX2)  of  the  Code  becanae: 

(a)  'The  transaction  is  a  one  time 
transaction  for  cash: 

(b)  Tbo  Plans  will  pay  the  fair  market 
value  for  the  Property  as  determined  by 
an  Independent  appraiser, 

(c)  The  Plan  will  not  pay  any  sales 
commissions  or  fees  in  connection  with 
the  sale:  and 

(d)  The  only  aaaets  of  tho  Plana 
Involved  In  the  propoaed  transaction  ara 
those  of  Dr.  and  Mrs.  Kim  and  they  wiah 
that  the  propoaed  transaction  be 
effected. 
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Notice  to  Interested  Penone:  Since 
the  only  assets  of  the  Plans  involved  in 
the  proposed  transaction  ara  those  of 
Dr.  and  Mra.  Kim.  it  has  been 
determined  that  thera  Is  no  need  to 
distribute  tho  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  hearing  requests  on  the 
proposed  exemption  ara  due  30  days 
after  the  date  of  publication  in  the 
Fodotal  Ragtolar, 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department  telephone 
(202)  S23-81M.  (This  Is  not  a  toll-free 
number.) 
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Orana  Cami.  Inc. 
Raatalod  Prafil 
(the  Plan)  Located  in 

(Applicatioa  No.  D-7717) 

Propoeed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  480(a)  of  the  Act 
and  section  4e75(cK2)  of  the  Code  and  in 
aocordanoe  with  the  procedures  set 
forth  in  ERISA  Procedura  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
400  (bKl)  and  (b)(2)  of  die  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4075  of  the  Code,  by  reason  of 
aection  4e75(c)(l)  (A)  tiirough  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  of  the  Plan  of  a  parcel  of 
unimproved  real  property  located  in 
Daytona  Beach.  Florida  (the  Property)  to 
Crane  Cams,  Inc.  (the  Employer),  the 
sponsor  of  the  Plan;  provided  that  all 
terms  of  such  sale  ara  at  least  as 
favorable  to  the  Plan  as  those  which  the 
Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
individual  account  plan  with  234 
participants  (the  Participants)  and  total 
assets  of  $828,481,  including  the 
Property,  as  of  September  30, 1987.  The 
trustees  of  the  Plan  are  Messrs.  Grayson 
Maule  and  Harvey  Crane  (the  Trustees), 
each  of  whom  is  an  officer  of  the 
Employer.  The  Employer  Is  a  closely- 
held  Florida  corporation  engaged  in  the 
manufacture  of  cam  shafts  for 
automotive  engines  in  Daytona  Beach. 
Florida.  The  Plan  was  terminated 
effective  September  30, 1967,  and  an 
application  for  favorable  determination 
regarding  the  termination  has  been  filed 
with  the  Internal  Revenue  Service. 

2.  As  of  July  25, 1988. 213  of  the 
Participants  had  received  full 
distributions  of  their  individual  account 
balances  in  the  Plan.  With  respect  to  the 
remaining  Participants,  the  Trustees 


wish  to  make  lull  distributions  of  the 
remaining  account  balances  in  the  form 
of  cash  in  order  to  facilitate  roUoven  by 
those  Participants  of  their  account 
balances  into  individual  retirement 
accounts.  In  order  to  make  such  final 
distributions  in  cash,  the  Truatees  are 
required  to  sell  the  Ftopc^.  The 
Employer  proposes  to  purchase  the 
Property  from  the  Plan  to  enable  the 
completed  distribution  of  Plan  assets 
and  is  requesting  an  exemption  to 
permit  such  purchase  transaction  under 
the  terms  and  conditions  described 
herein. 

3.  The  Property  is  a  3.44  acre  parcel  of 
vacant  unimproved  land  located  at 
Fentress  Boulevard  and  Indigo  Drive 
North  in  Daytona  Beach.  Florida.  The 
Employer  represents  that  the  Property, 
zoned  for  industrial  and  manufacturing 
activities,  has  not  been  developed  or 
utilized  for  any  purpose  since  the  Plan 
acquired  It  for  ^,000  cash  in  1982  from 
parties  unrelated  to  the  Plan  and  the 
Employer.  As  of  September  30. 1967,  the 
Property  had  a  fair  market  value  of 
$172,000,  according  to  an  appraisal 
performed  by  the  Southern  Appraisal 
Corporation  (Southern)  located  in 
Ormond  Beach.  Florida.  The  Property  is 
situated  adjacent  to  developed  property 
owned  by  die  Employer  which 
constitutes  the  Employer's  principal 
place  of  business.  In  an  October  7, 1988. 
update  of  Southern's  appraisal  of 
September  30, 1987,  a  representative  of 
Southern.  Peter  A.  Gagne  (Gagne), 
represents  that  he  has  considered 
whether  the  Property  has  a  higher  value 
to  the  Employer  than  to  a  typical 
unrelated  buyer  by  virtue  of  the 
Property's  adjacency  to  the  Employer's 
property.  Gagie  states  that  under  the 
particular  dircumstances  of  the  proposed 
transaction,  the  Property  does  not  have 
a  higher  value  to  the  Employer 
attributable  to  the  Employer's 
ownerehip  of  adjacent  real  property. 

4.  The  Employer  proposes  to  pay  the 
Plan  cash  for  the  Property  in  the  amount 
of  its  full  market  value  as  of  the  sale 
date.  Southern's  appraisal  will  be 
updated  as  of  the  sale  date  and  the 
purchase  price  will  reflect  any 
increases,  but  no  decreases,  in  the 
Property's  fair  maricet  value  since 
September  30, 1987.  The  Employer  will 
pay  all  transfer  costs  and  odier 
expenses  related  to  the  transaction. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 
The  transaction  will  enable  the  Trustee 
to  complete  the  distributions  of  the 
account  balances  in  the  Plan.  vAddh  is 
terminated:  (2)  The  Plan  will  receive 


cash  for  the  Property  in  the  amount  of 
the  Property's  fair  market  value  as  of  the 
sale  date,  in  no  event  to  be  less  than 
$172,000:  and  (3)  Hie  Employer  will  bear 
all  coats  and  expenses  related  to  the 
sale  transaction. 

For  Further  Information  Contact 
Ronald  Willett  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Pocono  Pines  Corporation  Defined 
Benefit  Plan  (the  Pension  Plan)  and 
Pocono  Pinos  Cmporation  Profit  Sharing 
Plan  (the  Profit  Sharing  Plan: 
Collectively,  the  Plans)  Located  in 
Pocono  PiniBS,  Pennsylvania 

[Application  No.  D-7726] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  7&-1  (40  FR  18471,  April  28, 
1975).  If  the  exemption  is  granted,  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(l )  through  (E)  of  the 
Code,  shall  not  apply  to  the  Plans' 
proposed  loans  (the  Loans)  of  $56,666 
each  to  Pocono  Pines  Corporation  (the 
Employer),  tiie  Plans'  sponsor  and.  as 
such,  a  disqualified  person  with  respect 
to  the  Plans:  provided  the  terms  and 
conditions  are  similar  to  those 
obtainable  by  the  Plans  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  is  a  defined 
bonefit  plan  with  one  participant  Harry 
J.  SchoetUe.  and  assets,  as  of  Mardi  31, 
1968  of  $254,232.  The  Profit  Glaring  Man 
is  a  defined  contribution  plan  with 
assets  as  of  March  31, 1988  of  $250,314. 
Mr.  Schoettie  is  also  the  sole  participant 
of  the  Profit  Sharing  Han,  the  sole 
trustee  of  both  Plans,  and  the  sole 
shareholder  of  the  Employer.* 

2.  The  applicant  proposes  that  each  of 
the  nans  loan  $56,666,  to  the  Employer. 
The  Loans  will  constitute  less  than  25% 
of  each  Plan's  assets.  The  Loans  will  be 
repaid  in  120  equal  monthly  principal 
installments  of  $1,000  per  month. 
Interest  will  be  payable  monthly  on  the 
unpaid  balance  at  one  percentage  point 
above  the  prime  rate  as  of  the  first  day 
of  each  month  as  published  in  the  Wall 
Street  Journal.  The  Loans  will  be 
secured  by  a  recorded  firet  lien  on  the 


*  Since  Mr.  Schoettie  is  the  aole  partidpanl  in  the 
Plan*  and  the  lole  ■hareboider  of  die  Employer, 
there  ia  no  iuriadictiad  under  Title  I  of  the  Ad 
purauant  to  28  CFR  2Sia9-a(b).  However.  Itwre  ia 
juriadiction  under  Title  n  pursuant  to  aection  4875  of 
the  Code. 


Employer's  residential  condominium 
unit  No.  C-63  located  at  Pinecrest 
Cluster  Homes,  Monroe  County. 
Pennsylvania  (die  Property). 

3.  The  Property  was  appraised  on  May 
3, 1988  by  Tom  W.  Flers.  a  licensed  real 
estate  broker  with  Waltren  Real  Estate, 
Inc.,  in  Pocono  Pines,  Pennsylvania.  Mr. 
Fiera  represents  that  neither  he  nor  any 
firm  with  which  he  is  associated 
receives  in  excess  of  1%  of  his  or  its 
annual  remimeration  from  the  Employer 
or  the  Plans.  Mr.  Piers  determined  that 
the  value  of  the  Property  ranged 
between  $172,000  and  $176,000.  The 
Property  is  currentiy  subject  to  a 
commercial  first  mortgage  in  amount  of 
$120,000.  The  applicant  proposes  to 
apply  the  proceeds  of  the  Loans  to  pay 
off  said  mortgage. 

4. 0.  Ashley  Saimders,  Senior  Vice 
President  of  First  Eastern  Bank  in 
Stroudsburg,  Pennsylvania,  opined,  as  of 
July  13, 1968,  tiiat  tiie  terms  of  die 
proposed  transaction  are  commercially 
reasonable. 

5.  The  applicant  represents  that  the 
Property  will  be  insured  for  all 
catastrophes  and  that  if  its  fair  market 
value  ever  falls  below  150%  of  the 
unpaid  principal  balance,  the  Employer 
will  add  sufficient  collateral  to  the 
mortgage  to  raise  the  Security  to  150%. 
The  applicant  further  represents  that 
there  is  littie  possibility  that  another 
participant  will  enter  the  Pension  Plan. 
However,  if  that  event  occurs,  the 
applicant  will  establish  a  separate 
defined  benefit  plan  for  such  employee 
containing  provisions  comparable  to 
those  in  the  Pension  Plan. 

6.  In  summary,  the  applicant 
represents  that  the  Loans  meet  the 
statutory  criteria  for  an  exemption  under 
section  4975(c)(2)  of  the  Code  because: 
(a)  Mr.  Schoettie  is  the  only  participant 
in  the  Plans  to  be  affected  by  the  Loans 
and  he  desires  that  the  transaction  be 
consummated:  (b)  The  Loans  will 
constitute  less  than  25%  of  the  Plan's 
assets:  (c)  the  value-to-loan  ratio  will,  at 
all  times,  be  at  least  150%:  (d)  The 
Property  securing  the  Loans  has  been 
appraised  by  a  qualified  independent 
appraiser  and  (e)  the  Plans  ivill  hold  a 
recorded  first  lien  on  the  Property 
securing  the  Loans. 

Notice  to  Interested  Persons:  Because 
Mr.  Schoettie  is  the  sole  participant  in 
the  Plans,  the  Department  has 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  of  the 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for 
hearing  must  be  received  within  30  days 
of  the  date  of  pubhcation  of  this  notice 
of  proposed  exemption. 
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For  Further  biformation  Contact:  Mrs. 
B.S.  Scott  of  the  Department,  telephone 
(202)  S23-nM.  (This  ia  not  a  toll-free 
number.) 

Aulo-Cblor  Syataoi  of  WasMagtao.  Inc. 
Profit  Sharing  Ratfmnent  Plan  (Iha  Plan) 
Locatad  in  San  |oaa.  CaHforaia 

I  Application  No.  D-7777) 

Proposed  Exemption 

The  OepartmenI  ia  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  section  4e75(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
40e(a).  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4075  of  the  Code, 
by  reason  of  section  4875(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  for  cash  by  the  Plan 
of  certain  real  property  (the  Real 
Property)  to  |erry  L  Ivy,  a  party  in 
interest  writh  respect  to  the  Plan, 
provided  that  the  price  paid  be  no  less 
than  the  lair  market  value  of  the  Real 
Property  on  the  date  of  aale. 

Summary  of  Facta  and  RepreaentationB 

1.  The  Plan  is  a  profit  sharing  plan 
sponsored  by  Auto-Chlor  System  of 
Waahington.  Inc.  Auto-Chlor  System  of 
Oregon,  Inc.  and  Auto-Chlor  System  of 
Northern  California.  Inc  (the  Plan 
Sponsors),  a  brother-sister  controlled 
group  of  oorpotntiOoa  under  section 
414(b)  of  the  Code,  owned  primarily  by 
Jerry  L  Ivy.  Sr..  and  hia  chUdreo.  Tba 
Plan  Sponsors  provide  dishwasher 
service  to  restaurants,  cafeterias  and 
hospitals.  As  of  December  31. 1967.  the 
Plan  had  86  participants  and  S3.417.212 
in  aaaets. 

2.  On  May  1 1979.  the  Plan  acquired 
from  unrelated  parties  a  parcel  of 
undeveloped  land  in  Spokane. 
Washington  (the  Spokane  Property)  aa  a 
potentiM  future  site  for  a  condominium 
for  $80.0001  in  the  expectation  that  ita 
value  would  appreciate  substantially 
over  a  short  period  of  time.  However, 
after  the  eruption  of  Mt  St  Helens 
volcano  in  May  1060.  and  the  heavy 
ashfall  in  the  Spokane  area,  the 
resultant  depressed  economy  and 
sluggish  real  estate  market  in  that  city 
made  it  impoeaible  to  sell  the  Spokane 
Property  at  a  raeaonable  price. 

S.  Early  tai  m7.  the  heirs  of  the  Oiae 
estate  in  Seattle.  Washington,  unrelated 
third  parties,  made  an  ofhr  inchidinf  an 
exchanfe  of  a  parcel  of  undeveloped 
comaMtclal  praperty  Is  Seattle  (the  Real 


Property)  for  the  Spokane  Property. 
After  extensive  negotiations,  the  Plan 
accepted  the  offer,  since  it  was  thought 
that  the  Real  Property  would  be  more 
readily  marketable  than  the  Spokane 
Property.  Consequently,  on  July  1, 1967. 
the  Plan  exchanged  the  Spokane 
Property  (then  valued  at  $180,000)  for 
the  Real  Property,  plus  S425XM0  in  cash. 
The  total  acquisition  price  of  the  Real 
Property,  including  taxes  snd  fees,  was 
$609,253.34.  The  Real  Propc.-ty  Is  s 
21,000  square  foot  vacant  parcel  of  land 
located  at  the  comer  of  Fairview 
Avenue  North  and  Mercer  Street  in 
Seattle. 

4.  Since  Its  acquisition  of  the  Real 
Property,  the  Plan  has  actively  marketed 
the  Real  Property  without  success. 
Accordingly,  the  Plan  proposes  to  sell 
the  Real  Property  at  its  current  fair 
market  value  to  Jerry  L  Ivy.  Sr..  the 
majority  stocUiolder  of  the  Plan 
Sponsors.  The  Plan  wrill  then  be  able  to 
invest  the  proceeds  of  the  transaction  at 
more  favorable  rales  and  provide  for 
greater  diversification  of  the  Plan's 
assets. 

5.  On  December  23. 1067.  Keith  M. 
Riely.  MAL  CRB.  of  Shorrett  *  Rieiy. 
real  estate.appraisers  and  oonsaltants  in 
Seattle.  Washington,  an  independent 
and  qualified  appraiaer.  appraiatrd  the 
fair  market  value  of  the  Reel  ftoperty  et 
$65a00a  The  Plan  will  not  inair  any 
fees,  taxes  or  transfer  costs  in 
connection  with  the  sale  of  the  Real 
Property. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  okeet  the  sUtutory  criteria  of  aection 
406(a)  of  the  Act  becauae  (aj  The  Real 
ProfMrty  will  be  sold  for  ita  lair  market 
value  on  the  date  of  aale:  (b)  the 
proposed  sale  represents  a  one-time 
transaction  for  caah.  which  can  be 
readily  verified;  (c)  the  pcopoaed  sale 
will  not  involve  the  payment  by  the  Plan 
of  any  teee,  taxes  or  odMr  transfier  ooets; 

(d)  the  prapoeed  sale  will  enable  die 
Plan  to  invisst  the  proceeds  in 
investments  prodiicing  a  more  favorable 
yield  and  will  provide  for  greeler 
diversiflcetion  of  the  Han's  assets:  and 

(e)  the  Flan  Thistees  heve  determined 
that  the  propoeed  tranaaction  would  be 
in  the  beri  taiterests  and  protective  of 
the  Plan  and  its  participants  and 
beneRciaries. 

For  Further  Information  Contact: 
Joseph  L  Roberts  ID  of  the  Department, 
telephone  (202)  Bn  8661  (TUe  is  aol  a 
toU-freeMMiber.) 


Vascular  Suigery.  P.C  Money  Purchaae 
Pension  Plan  (the  Pension  Plan)  and 
Vascular  Surysry.  P.C  Profit  Sharing 
Plan  (the  Profit  Sharing  Plan; 
Collectively,  the  Plans)  Located  in 
Omaha.  Nebraska 
(Application  Nos.  D-7783  and  [>-7784l 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  16471.  April  28. 1975).  If  Uie 
exemption  is  granted,  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reaaon  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash  sale 
(the  Sale)  by  the  Plans  of  certain 
collectibles  (the  Collectibles)  to  Dr.  and 
Mrs.  John  W.  Smith  (the  Smiths). 
disqualiHed  persons  with  respect  to  the 
Plans:  provided  that  the  terms  and 
conditions  of  the  Sale  ere  similar  to 
those  which  the  Plans  might  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party. 
Summary  of  Facta  and  Repnsentationa 

1.  The  Plana  are  defined  contribution 
plans  in  which  Dr.  Smith  is  the  sole 
participant*  As  of  December  91. 1967. 
the  Pension  Flan  held  essets  of 
$180.514 J6  and  the  Profit  Sharing  Plan. 
$254,272.45.  The  Smiths  are  the  Plans' 
trustees.  First  National  Bank  of  Omaha 
(FNB)  is  the  designated  successor 
trustee. 

2.  The  Collectibles  consist  of  a  2.10 
carat  diamond  (the  Diamond)  and 
eleven  U.S.  silver  dollars  (the  Coins).  On 
January  10.  I960,  the  Pension  Flsn 
purchased  the  Diamond  for  a  price  of 
$11.7ia  On  December  1. 196a  the  Profit 
Sharing  Plan  purchased  the  Coins  for  a 
price  of  $1.062.7(L 

3.  The  applicants  request  an 
exemption  diet  will  permit  the  Plana  to 
sell  die  Collectibles  to  the  Smidis  for 
cash  in  the  amount  of  their  appraiaed 
value. 

4.  The  Diamond  was  appraised  on 
June  6, 1968  by  Sam  Bitkower  of 
Midwest  Diamond.  Ltd.  of  Lincoln. 
Nebraska.  Mr.  Bitkower  determined  that 
the  Diamond  had  a  fair  market  value  of 


On  August  23. 1966.  Steve  Simon  of 
Simon's  Jewelry  Co.  in  Omaha. 
Nebraska,  appraised  die  Coins.  He 
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determined  that  the  Coins  had  a  fair 
market  value  of  $500. 

5.  FNB  as  an  independent  fiduciary 
has  reviewed  the  proposed  Sale  by 
report  dated  October  6, 1968.  It  has 
determined  the  transaction  to  be  in  the 
best  interests  of  the  Plans.  It  does  not 
desire  to  serve  as  trustee  of  employee 
benefit  plans  which  maintain 
collectibles  as  plan  assets.  It  represents 
that  maintaining  the  Collectibles  as  plan 
assets  presents  the  following  hardships: 
(a)  Special  provision  muat  be  made  for 
the  holding  and  security  of  and 
accounting  for  assets  not  usually  held  as 
part  of  a  plan;  (b)  Collectibles  are  not 
readily  marketable  in  tiie  event  cash 
distributions  are  required;  (c)  Obtaining 
timely  and  accurate  appraisal  of 
coU^tibles  is  difficult  and  removing  the 
Collectibles  from  the  Bank's  vault  and 
even  taking  them  ofi-premises  might  be 
necessary:  and  (d)  An  appraisal  would 
cause  an  additional  fee  to  be  incurred 
which  the  Plans  would  not  otherwise  be 
required  to  pay. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  criteria  of  section  4975(c)(2)  of 
the  Code  because:  (1)  The  Sale  is  a  one- 
time transaction  for  cash:  (2)  The  Sale 
price  will  be  the  fair  market  value  as 
established  by  independent  appraisals 
of  the  Collectibles:  (3)  An  independent 
fiduciary  has  determined  that  die 
proposed  transaction  is  appropriate  for 
and  in  the  best  interest  of  the  Plans;  (4) 
Dr.  Smith  is  the  only  participant  in  the 
Plans  to  be  affected  by  the  transactifm; 
and  (5)  Dr.  Soiith  desires  Uiat  the 
transaction  be  consummated  by  the 
Plans. 

Notice  to  Interested  Persons:  Because 
br.  Smith  is  the  only  participant  in  the 
Plans  affected  by  the  transaction,  it  has 
been  determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Thereifore.  comments  and  requests  for  a 
public  hearing  are  due  30  days  after  the 
date  of  publication  in  the  Federal 
Register. 

For  Further  Information  Contact  Mrs. 
B.S.  Scott  of  the  Department,  telephone 
(202)  523-6194.  (lliis  is  not  a  toU-free 
number.) 

Genatal  Infonialion 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  thet  a  transaction  is  the 
subject  of  an  exemption  under  section 
406(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  die  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 


not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  dischaige  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  dieir  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasilile. 
in  the  interests  of  the  plans  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  ot  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC  this  13th  day  of 
)anuary  1088. 
Robert ).  Doyle, 

Director  of  Regulations  and  interpretations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc  8»-1271  Filed  1-18-80: 8:45  am) 
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NATIONAL  COMMUNICATIONS 
SYSTEM      . 

Federal  Tatooommunication 
Standarda:  Imiuirv 


:  National  Communications 
System.  Office  of  Technology  and 
Standards. 
action:  Notice.  > 


Std  1024,  Narrowband  Digital  Land 
Mobile  Radio)  for  a  future  generation  of 
narrowband,  digital,  encrypted  Very 
High  Frequency  (VHF)  and  Ultra  High 
Frequency  (UHF)  land  mobile  radios. 
The  purpose  of  this  notice  is  to  invite 
comments  from  interested  organizations 
on  general  or  specific  technical  features, 
techniques,  and  overall  system 
approaches  that  should  be  incorporated 
into  a  draft  of  this  proposed  standard. 

DATE:  Comments  should  be  received  by 
March  20. 1989. 


:  Send  comments  to  the 
National  Communications  System.  Attn: 
O^ice  of  Technology  and  Standards. 
Washington.  DC  20305-2010. 

FON  FURTHEII IMTOIIMATIOII  CONTACT: 

Mr.  Robert  M.  Fenichel,  National 
Communications  System.  Telephone 
(202)  692-2124. 


:  The  Federal 
Telecommnnication  Standards 
Committee's  (FTSC)  Land  Mobile  Radio 
(LMR)  Subcommittee  is  currenUy 
developing  a  new  Federal  standard  (Fed 


1.  It  is 

planned  tiiat  Fed  Std  1024  will  describe 
a  technique  that  will  permit,  at  a 
minimum,  12.5  kHz  channel  spacing.  An 
objective  is  to  describe  a  technique  that 
will  permit  6.25  kHz  channel  spacing. 

2.  It  is  planned  that  Fed  Std  1024  will 
employ,  by  reference,  a  recendy 
developed,  high  voice  quality  4.800  bit/s 
voice  digitization  method  known  as 
Codebook  Excited  Linear  Predictive 
(CELP)  coding.  Supplementary  error 
correction  and  signalling  overhead 
needs  will  likely  require  the  aggregate 
transmitted  data  rate  to  be  in  the 
neighborhood  of  8.000  bits/s. 

3.  The  FTSC  LMR  subcommittee  is 
well  aware  of  the  work  of  Electronic 
Industries  Association  (EIA)/ 
Telecommunications  Industry 
Association  (TIA)  Technical 
Subcommittee  TR-45-3.  TR-45.3  is 
currentiy  developing  a  standard  for 
digital  cellular  telephone.  Several  of  the 
techniques  now  being  proposed  in  TR- 
45.3  utilize  closely  related  advanced 
voice  digitization  and  modulation 
methods.  However,  it  is  likely  that  the 
differences  in  operating  environment 
between  cellular  telephone  and  land 
mobile  radio  will  make  somewhat 
different  solutions  desirable. 

4.  It  is  planned  that  Fed  Std  1024  will 
describe  at  least  three  modes  of 
operation: 

a.  An  unencrypted  mode  of  operation. 

b.  A  mode  for  protection  of 
unclassified,  sensitive  information  (Type 
0  encryption),  and 

c  A  mode  for  protection  of  classified 
information  (Type  I  encryption). 

5.  Of  particular  interest  to  die  FTSC 
LMR  subcommittee  would  be  proposals 
for  systems  designs  that  provide  for  high 
quality  reception  of  4.800  bit/s  digitized 
voice,  with  channel  spacings  of  6.25  or 
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1^5  kHz.  in  the  fading/multipath 
environment  typical  of  VHP  and  VHP 
land  mobile  radio  operation.  Key 
decisions  upon  which  comments  are 
specifically  solicited  are:  (1)  Modulation 
waveform/spectral  shaping  and  error 
correction  coding.  (2)  aggregate  date 
rate.  (3)  allocation  and  assignment  of  an 
overhead  signalling  field.  (4) 
cryptographic  synchronization,  and  (5) 
over-the-air  rekeying. 
Dennis  Bodson, 

Assistant  Manager.  NCS  Technology  and 
Standards. 

|FR  Doc.  8»-1200  Filed  l-1S-«0: 8:45  am| 
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The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  121  to  Facility 
Operating  License  No.  DPR-23  to  the 
Carolina  Power  ft  Light  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operations  of  the  H.  B. 
Robinson  Steam  Electric  Plant.  Unit  No. 
2.  located  in  Darlington  County.  South 
Carolina.  The  amendment  is  effective  as 
of  the  date  of  its  issuance. 

The  amendment  changes  certain 
reactor  parameters  to  reflect  the  correct 
reactor  coolant  loop  resistance 
temperature  detector  (RTD)  system 
response  time  and  to  support  the 
elimination  of  the  RTD  bypass  system. 
The  amendment  also  reduces  the  range 
of  reactor  operation  over  which  the 
allowable  Moderator  Temperature 
CoefTicient  could  be  positive. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Ch.  1.  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  bsuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Fadaral  Ragiatar  on 
Auguat  le.  1968  (53  PR  30679). 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact,  which  was 
published  in  the  FatlMal  Ragiatar  on 
December  19, 1968  (53  FR  51021). 


For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  July  26, 1968,  as 
supplemented  August  26,  and  November 
1. 1968,  (2)  Amendment  No.  121  to 
Facility  Operating  License  No.  DPR-23, 
and  (3)  the  Commission's  related  Safety 
Evaluation.  All  of  these  itenw  are 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
2120  L  Street,  NW..  Washington.  DC 
20555  and  at  the  Hartsville  Memorial 
Library.  Nuclear  Information 
Depository,  220  N.  Fifth  Street. 
Hartsville.  South  Carolina  29550. 

Dated  at  Rockville.  Maryland  this  9th  day 
of  lanuary  1988. 

For  the  Nuclear  Regulatory  CominiMion. 
Bdwatd  A.  ReevefrfRr" 
Acting  Project  Director.  Project  Directorate 
ll-l.  Division  of  Reactor  Projects  l/ll.  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc.  88-1234  Filed  1-18-88;  8:45  am) 
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The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58.  issued  to  the  Cleveland  Eectric 
Illuminating  Company,  Duquesne  Light 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and 
Toledo  Edison  Company  (the  licensees), 
for  o(>eration  of  the  Perry  Nuclear  Power 
Plant  Unit  No.  1  located  in  Lake  County, 
Ohio. 

The  amendment  would  modify  the 
existing  technical  speciHcations 
regarding  primary  containment  integrity 
while  shutdown  to  allow  Type  C 
containment  isolation  valve  local  leak 
rate  tests  to  be  performed  with  up  to 
two  (2)  three^uarter  (%)  inch  vent  and 
drain  lines  open  on  those  penetrations 
that  would  otherwise  not  be  testable 
when  this  specification  is  applicable.  TS 
3.6.1.1.2  and  4.6.1.1.2  and  their  related 
bases  are  affected. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  February  21, 1980.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
chairman  of  the  Atomic  Safefy  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  intrest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  facton:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  schedule  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
vquirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
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limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  fully  in  the  conduct  of  the 
hearing.  indudLog  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptfy  so 
inform  the  Commission  by  a  toll-five 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  John  N.  Hannon: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20655, 
and  to  Jay  Silberg,  Esq.,  Shaw,  Pittman. 
Potts  and  Trowbridge,  2300  N  Street 
NW..  Washington.  DC  20037.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balandi^  of  the  factora  specified  in  10 
CFR  2.714(aHl)(iHV)  and  2.714(d). 

If  a  reqiiest  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  H 
publishes  a  further  notice  for  public 
comment  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  29. 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street.  NW.,  Washington, 
DC  20555,  and  at  the  local  public 


document  room,  Pirry  Public  Library, 
3735  Main  Street.  Perry.  Ohio  44061. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  ]anuary. 

For  the  Nuclear  Regulatoiy  Commiraion. 
Wairen  H.  Swmaoa.  | 

Acting  Director,  Project  Directorate  111-3, 
Division  of  Reactor  Projects— l/I,  IV,  Vand 
Special  Projects,  Off  ice  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  89-1235  Filed  l-l»-88;  8:45  am) 
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Florida  Poaror  and  Light  Co;  laauanca 
of  Anwndntant  to  FacMty  Oparaling 
Licanaaaand  Final  Datamilnaiion  of 
No  Significant  Hazarda  Conskfaration 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  has 
issued  Amendment  Nos.  134  and  128  to 
Facility  Operating  License  Nos.  DPR-31 
and  DPR-41,  respectively,  to  the  Florida 
Power  and  Light  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Turkey  Point  Plant,  Unit  Nos.  3  and  4, 
located  in  Dade  Counfy,  Florida.  The 
amendment  were  effective  as  of  the  date 
of  issuance. 

The  amendments  revise  section  3.1.2 
of  the  Technical  Specifications  (TS)  by 
incorporating  revised  pressure  and 
temperature  (P/T)  limits  for  the  Reactor 
Coolant  System  and  pressurizer.  The  P/ 
T  limits  ciurently  in  the  TS  are 
applicable  up  to  10  effective  full  power 
years,  and  will  soon  expire.  The 
amendments  replace  these  P/T  curves 
with  revised  curves  applicable  up  to  20 
effective  full  power  years.  The 
amendments  also  revise  the  applicable 
"Bases"  discussion  to  be  consistent  with 
the  new  limits,  and  reformat  the  TS  to 
the  consistent  with  more  recent 
standards  TS. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  ami  regulations  in  10 
CFR  Chapter  L  whidi  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 


October  19. 1968  (53  FR  40968).  A 
request  for  a  hearing  was  filed  on 
November  17, 1988  by  Joette  Lorion. 

Ui\der  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
considerations  are  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendments  involve  no  signifcant 
hazards  considerations.  The  basis  for 
this  determination  is  contained  in  the 
Safefy  Evaluation  related  to  this  action. 
Accordingly,  as  described  above,  the 
amendments  have  been  issued  and 
made  inunediately  effective  and  any 
hearing  will  be  held  after  issuance. 

The  Commission  has  determined  that 
the  amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental       < 
impact  statement  or  environmental 
assessment  was  prepared  for  these 
amendments. 

For  further  details  with  respect  to  die 
action,  see  (1)  the  appUcation  for 
amendments  dated  September  21. 1966. 
(2)  Amendment  Nos.  134  and  128  to 
Facilify  Operating  License  Nos.  DPR-31 
and  Dm-41.  and  (3)  die  Commission's 
related  Safefy  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW.,  Washington. 
DC  and  at  the  Environmental  and 
Urban  Affairs,  Library,  Florida 
International  Universify.  Miami.  Florida 
33199.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  \i&.  Nudear  Regulatory 
Commission.  Wa^ington.  DC  20555. 
Attention:  Director,  Division  of  Reactor 
Projecto  I/IL 

Dated  at  Rockville.  Marylaod  this  lOtfa  day 
of  January  1988. 

For  the  Nuclear  Regulatory  CommiHion. 
Gonkn  E.  EdiMM,  St.. 

Project  Manager.  Project  Directorate  11-2, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  80-1236  Filed  1-18-88: 8:45  Mn| 
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On  October  18. 1988.  Dm  American 
Stock  BxchaiMe.  Inc.  ("Anwx"  or 
"Exchange")  nled  «vith  the  ConuniMion, 
pursuant  to  MCtion  19(bKl)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-«  thereunder. '  copies  of  a 
propoeed  rule  change  to  revise  its  odd- 
lot  pricing  and  execution  procedures 
under  Amex  Rule  205. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  provided  by 
a  Commission  release  (Securities 
Exduiage  Act  Release  Na  28240. 
November  3. 1968)  and  by  publication  in 
the  Federal  Register  (53  FR  45837).  No 
comments  were  received  in  connection 
with  the  proposal. 

According  to  the  Exchange,  the 
proposed  rule  change  is  designed  to, 
among  other  things,  enable  Amex 
specialists  to  provide  more  competitive 
executions  of  odd-lot  market  orders.* 
Cunently,  Amex  odd-lot  procedures  link 
the  execution  of  odd-lot  market  orders 
to  trading  activity  in  the  round-lot 
market  Under  current  Amex  rules,  odd- 
lot  market  orders  are  transmitted  to  the 
trading  post  through  the  Exchange's  Post 
Execution  Reporting  System  (PER)  or 
delivered  manually  to  the  specialist 
post.  These  orders  generally  are  held  in 
accumulation  in  the  system,  or  by  the 
specialist  until  a  round-lot  execution  in 
the  security  occurs  on  the  Exchange,  at 
which  time  the  odd-lot  order  receives 
the  price  of  the  electing  round-lot 
transaction.  A  price  differential  of  plus 
of  minus  Vi  or  %  point  is  charged  on 
these  orders. 

As  a  result  of  the  proposed  rule 
change,  odd-lot  market  orders  will  not 
be  executed  at  the  prevailing  Amex 
quote  on  the  security  at  the  moment  the 
order  is  routed  to  the  trading  post 
through  PER  or  otherwise  received  at 
the  post  No  differential  will  be  charged 
on  these  orders.  Further,  all  pre-opening 
odd-lot  market  orders  will  receive  the 
prevailing  price  at  the  opening  of  trading 
in  a  security,  without  a  differential.  In 
those  instances  in  which  quotations  are 
unavailable  due  to  a  system  failure,  odd- 

•  IS  U  &C  7a«4bM1)  and  17  CFR  240.int)-4. 

*  Se*  Lettar  fram  Siraan  Kraulhamar.  AnidanI 
VIca-PTMldMM.  Rullnsi  and  Inquiries.  Amax.  to 
Rrvin  loM*.  |r..  Eaq.  Atlonwy.  Dtviaion  of  Martial 
Rcauialion.  dalad  Novambrr  IS.  IflOS  r'Ainax 
Novambar  la  1SSS  latlar").  An  odd-lol  mariel  ordar 
la  an  ordar  of  laaa  than  a  unit  of  trading  to  buy,  aail, 
or  aall  ikort  whidt  carriaa  no  furthar  quaUfylii| 
notalioaa. 


lot  orders,  according  to  the  Exdiange. 
will  accumulate  for  a  period  of  twenty 
minutes  (unless  the  Exchange  elects  to 
expedite  the  process),  after  which  they 
will  be  given  to  the  specialist  for  manual 
execution  based  upon  the  quoted  market 
existing  at  the  trading  peat* 

With  regard  to  odd-lot  short  orders, 
the  amendment  would  continue  to 
provide  that  these  orders  will  be 
executed  at  the  price  of  the  next 
transaction  in  the  round-lot  market 
following  receipt  of  the  order  at  the 
trading  poet  or  throu^  the  PER  system 
which  is  hii^er  than  the  last  different 
round-lot  price.  Because  Amex  rules 
prohibit  the  execution  of  a  short  order 
on  a  minus  tick,  an  odd-lot  order  to  sell 
short  must  be  held  by  the  specialist  or 
held  within  PER  until  a  sale  in  the 
security  occurs  on  the  trading  Floor  at  a 
plus  or  sero  plus  tick.  A  differential  may 
continue  to  be  diaiged  in  these 
transactions. 

In  addition  to  these  amendments,  the 
proposal  deletes  Rule  205(B)(1)  (a)  and 
(b).  which  contain  existing  pricing  and 
execution  procedures  for  odd-lot  market 
orders.  These  procedures  will  be 
replaced  by  amended  pricing  and 
execution  guidelines  for  odd-lot  market 
orders,  which,  as  noted  above,  permit 
executions  of  these  orders  at  the 
prevailing  Amex  quote.  Further,  the 
Exchange  proposes  to  delete  section  (g) 
of  Rule  20S(B)(1).  entitled  Market  Orders 
Marked  "Or  on  doee".  Currently,  when 
market  orders  are  executed  on  the  basis 
of  a  sale,  the  "or  on  close"  instruction 
noted  on  the  order  generally  quarantees 
that  the  investor  will  receive  an 
execution  of  his  odd-lot  order  even 
where  no  round-lot  transaction  occurs  in 
the  security  by  permitting  an  execution 
of  the  odd-lot  order  on  the  closing 
quotation  in  the  security  at  the  end  of 
the  trading  session.  Under  the  proposed 
procedures,  market  orders  will  not  be 
executed  based  upon  the  existing  bid/ 
offer  in  the  security  when  the  order  is 
represented  in  the  maiket.  Therefore, 
the  odd-lot  order  will  be  executed  even 
in  the  absence  of  a  transaction  in  the 
stock  in  the  round-lot  market  and. 
accordingly,  there  will  not  longer  be  a 
need  for  the  "or  on  close"  instruction.* 

The  procedures  governing  the 
execution  of  buy/sell  "at  the  close"  odd- 
lot  orders  will  also  be  modified  under 
the  proposal.  As  provided  by  the 
proposed  amendment,  a  buy  order 
designated  "at  the  close"  will  be 
executed  at  the  price  of  the  closing 
round-lot  tansaction  in  the  security,  plus 
a  differential.  Odd-lot  sell  orders 


designated  "at  the  close"  and  marked 
"long"  will  be  executed  at  the  price  of 
the  closing  round-lot  sale,  minus  a 
differential,  while  the  execution  of  an 
odd-lot  "at  the  close"  sell  order  marked 
"short"  %viU  continue  to  be  prohibited 
under  the  rule.  The  Exchange  indicates 
that  this  change  in  procedure  is 
primarily  designed  to  conform  odd-lot 
procedures  with  procedures  recently 
adopted  by  the  Ktchange  which  permit 
Amex  specialists  to  accept  round-lot 
market  "at  the  close"  orders. 

Rule  205  would  also  be  amended  to 
provide  that  the  odd-lot  portion  of  a  Part 
of  Round  Lot  ("PRL")  order*  would  be 
executed  at  the  same  price  as  the  round 
lot  portion  with  no  differential  charged.* 
Consistent  «vith  this  change.  PRL's  for 
sellers  option  and  cash  trade  would  also 
be  executed  at  the  same  price  as  the 
round  lot  portion  with  no  differential 
charged. 

The  Exchange  maintains  that  the 
proposed  amendment  to  Rule  205  is 
consistent  «vith  section  6(b)  of  the  Act 
and  furthers  the  objectives  of  sections 
6(b)(5)  and  llA(a)(l)  in  that  it  facilitates 
the  efficient  execution  of  odd-lot 
transactions,  which  will  result  in 
improved  execution  of  customer  orders. 

After  careful  consideration,  the 
Commission  believes  that  Amex's 
proposal  to  amend  its  rules  governing 
odd-lot  pricing  and  execution 
procedures  is  consistent  with  sections  8 
and  11  of  the  Act.  In  particular,  the 
Commission  believes  that  the  revised 
procedures  which  provide  for  the  pricing 
of  odd-lot  mariiet  orders  at  the 
prevailing  market  quote  in  a  security 
ratfier  than  a  subsequent  transaction 
should  provide  investors  with  more 
timely  executions  of  these  orders.  The 
Commission  further  believes  that  these 
orders,  in  addition  to  pre-opening  odd- 
lot  market  orders,  will  receive  execution 
prices  that  more  accurately  reflect 
market  conditions  than  would  otherwise 
be  the  case  under  existing  procedures. 

We  note,  however,  that  the  pricing  of 
odd-lot  market  orders  at  the  prevailing 
Amex  quote  as  opposed  to  the 
Intermarket  Trading  System  (ITS)  best 
bid  or  offer  raises  concern.  In  the 
Commission's  view,  using  the  Amex 
quote  as  a  pricing  reference  point  could, 
at  times,  result  in  the  execution  of 
customer  orders  outside  the  best 
available  price.  While  it  is  unclear 
whether  elimination  of  the  differential 


■  Sta  A«n  NovamtMT  ia  19BS  lallar  al  t 
«  Sm  Anwv  Novambar  ia  IflSS  latter. 


*  Aaorderconaialiniof  ara«ndlo<ando<M  lot 
portion  le^.:.  ITS  liiaraa). 

*  See  pmpoaed  Commanlary  .03.  Rule  206.  In 
aildilion.  we  note  that  the  Exchange  ia  modifying  ila 
inlenul  procedure*  for  the  entry  and  execution  of 
PRL  order*  through  the  PER  tyitem  to  provide  for 
•ingle  price  execution*. 
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will  compensate  for  any  inferior  pricing 
of  odd-lot  market  orders  as  a  result  of 
using  the  Amex  quote,  we  recognize  that 
the  reduced  transaction  costs  may  result 
in  improved  execution  of  customer 
orders.  Accordingly,  the  Commission 
has  determined  not  to  delay  approval  of 
the  amendment.  Instead,  the 
Commission  has  decided  to  approve  the 
changes  on  a  one-year  pilot  basis. 
During  the  term  of  the  pilot  the 
Commission  has  requested  that  Amex 
analyze  the  difference  in  executions 
between  using  the  ITS  best  bid  or  offer 
and  the  Amex  quote  without  the 
differential.  The  Commission  is  also 
requesting  the  Amex  to  study  the 
feasibility  of  implementing  a  pricing 
system  for  odd-lot  orders  using  the  ITS 
best  bid  or  offer  and  no  differential. 

In  view  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above  mentioned  proposed  rule  change 
be.  fmd  hereby  is  approved. 

For  the  Commission,  by  the  Division 
of  Mariiet  Regulation,  pursuant  to 
delegated  authority. 

Dated  Janiiary  ia  1980. 
foBathaBCKati. 
Secretary. 
[FR  Doc.  8S-1224  Filed  1-18-88: 8:45  am] 
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SaH-Aagulatory  Organizations; 
Prapoaad  RulaChanga  by 
GovamnMnt  Sacuritias  ClaarlnQ  Corp. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78s(b)(l).  notice  is  hereby  given 
that  on  December  22, 1988.  GSCC  filed 
with  the  Securities  and  Exchange 
Conunission  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by 
GSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatocy  Organization's 
Statement  of  tlie  Tanns  of  Substance  of 
the  Proposad  Rule  Change 

The  proposed  rule  changes  woidd 
modify  GSCC  Rule  2  and  procedures 
thereunder. 


n.  Self-Regulatofy  Organization's 
Statement  of  Um  Poqwee  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  allow  GSCC  to  require 
applicants  for  membership  in  and 
Members  of  GSCC  to  submit  financial 
information  to  GSCC.  The  proposed  rule 
requires  each  applicant  and  Member  to 
file  financial  statements  and  the  reports 
filed  with  their  appropriate  regulatory 
body  with  GSCC.  This  information  will 
enable  GSCC  to  assess  the  applicants 
and  Members'  financial  responsibility. 

(b)  Since  the  rule  change  tviU  enable 
GSCC  to  protect  itself  against  risk  it  will 
enable  GSCC  to  facilitate  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions  and  therefore, 
is  consistent  with  the  requirements  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act"),  and  rules  and  regulations 
thereunder  applicable  to  a  clearing 
agency. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  biuden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received.  GSCC  will  notify  Members  of 
the  rule  change  and  solicit  comments  by 
an  Important  Notice.  GSCC  will  notify 
the  Securities  and  Exchange 
Commission  of  any  written  comments 
received  by  GSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
oiganization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  that  are  filed  with 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copjring  in  the  Commission's  PubUc 
Reference  Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  SR-GSCC-88-03  and 
should  be  submitted  by  February  9. 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  12. 1989. 
foaathan  G.  Katz, 

Secretary. 

|FR  Doc  89-1225  Filed  1-18-89:  8:45  am| 
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Self-Regulatory  Organizations;  MBS 
Clearing  Corp.;  Ordar  Approving 
Proposad  Rule  Ctianga 

On  November  22. 1988.  MBS  Clearing 
Corporation  ("MBSCC")  Filed  with  the 
Commission  a  proposed  rule  change 
(SR-MBS-88-18)  under  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  The  proposal  would  permit 
MBSCC  to  assign  to  Participants  Trust 
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Company  ("PTC") »  all  of  MBSCCt 
rixhis  and  obligatioiu  under  partkipant 
uKrcement*  with  MBSCC  Depository 
Division  participants  eligible  for 
participation  in  PTC  The  Commission 
published  notice  of  the  proposal  in  the 
Feilaral  Rafisteff  on  December  a.  198a* 
No  comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

The  proposed  rule  change  would 
blHrify  MBSCC's  authority  to  assign  its 
rights  and  obligations  to  PTC  in 
connection  with  the  proposed  sale  of 
MBSCC's  Depository  Division  aaseU  to 
FTC.  On  October  3. 1988.  PTC  filed  with 
the  Commission  an  application  for 
registration  as  a  clearing  agency  under 
section  17A  at  th«  Act  in  order  to 
provide  custodial  and  book-entry 
delivery  servicas  for  certificated 
mortgage-backed  securities.*  Upon 
completion  of  the  hvnsaction.  PTC  will 
become  the  successor  to  MBSCCs 
Depository  DivisioQ. 

MBSCC  believes  that  the  proposal  is 
consistent  with  the  purposes  and 
requirvmants  of  section  17A  of  the  Act. 
because  it  will  facilitate  the  proposed 
sale  of  the  MBSCC  Depository  Dfvieion 
to  PTC  and  provide  a  mechanism  for  the 
orderly  transition  from  MBSCC  to  FTC 
Under  the  proposal,  at  or  following 

complHion  of  the  PTC-^fflSCC      

transaction.  MBSCC  will  assign  to  PTC 
the  participant  agreements  of  all 
Depository  Division  participants  eligible 
for  participation  in  FTC  and  PTC  will 
assume  all  obligations  of  the  Depository 
Division  thereunder.  Upon  such 
assignment  and  assumption,  the 
participant  will  become  a  participant  in 
PTC  and  will  be  bound  by  the  rules  and 
prtx^edures  of  PTC  MB6CC  notes  that 
the  Depository  Division  participant 
agreement  contains  no  prohibitkm* 
against  assignment  and  is  substantially 
identical  to  PTC's  participant 
agreemcnl.*  Furthermore.  PTC's 
proposed  rules  are  substantially 
identical  to  current  MBSCC  Depository 
Division  rales.* 


■  FTC  la  baing  ofganteMi  ••  ■  llmltad  purpoaa 
iniat  company  and  ia  apptylng  (or  mambenklp  in 
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The  Commission  believes  that  the 
proposal  is  conaiatent  with  section  17A 
of  Ike  Act.  The  ptoposai  ckrtfies 
MBSCCs  authority  to  transfer  to  PTC  in 
an  expeditious  manner,  its  rights  and 
obligations  to  a  multitude  of  parties 
under  MBSCC*s  contracts,  assuming  the 
proposed  transaction  is  completed.*  The 
Commission  notes,  however,  that 
several  steps  must  be  taken  before  the 
transaction  is  completed,  including 
approval  of  PTCs  application  for 
registration  as  a  clearing  agency, 
membership  in  the  Federal  Reserve 
System,  and  organization  under  New 
York  State  banking  laws.  This  Order 
does  not  address  those  matters. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act.  that  the 
proposed  rule  change  (SR-MBS-8S-18) 
be.  and  hereby  is.  approved. 

For  the  Commitaioo.  I>y  tha  Diviaioa  of 
Market  Ragulation.  pursuant  to  delegated 
•uthorily. 

Dated  fanuary  12. 19Mi 
loaaihn  a  Kan. 
SecnUuy. 
|FR  Doc  «-UU  FiM  1>M-Mtft«6  am) 
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Pursuant  to  sectiao  ItO^I)  of  the 
Securities  Exchange  Act  of  1934.  IS 
U.S.C  78s(b)(l).  notice  is  hereby  given 
that  on  December  M.  MSft  N9CC  fHed 
with  file  Oecunties  and  Bxcnange 
Commisskm  the  propaaad  rata  chaape 
as  described  ia  HanM  I.  IL  and  IH  bsiow. 
which  Items  have  been  prepared  by 
NSCC  The  Commission  is  pubUshkig 
this  notice  to  soHcit  comments  oa  the 
proposed  rule  change  I^nd  fnterested 
persons. 


•  Before  rtw  MBBOC/yrC»awaac1low  can  ka 
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af  dM  Terms  of  Sobstanoe  of 
Rale  Change 

The  proposed  rule  change  would 
amend  NSCC's  Rules  and  Procedures  as 
iK>ted  in  the  proposed  rule  change  and 
summarized  below. 

n.  Self-Regulalory  Orgenbadea'e 
Statement  of  the  Purpoae  of.  and 
Slahitory  Basis  for,  the  Ptepesed  Rale 
Change 

In  its  niing  «vitit  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  tha 
proposed  rule  change  and  disnissed  any 
comments  it  received  on  tha  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  suouaaries.  set  forth  in 
sections  (A).  (B).  and  (C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

A  Setf-BegtJaUuj  Organamtim'i 
Statement  of  the  Purpome  of.  mmd 
Statutory  Batmfor,  the  Ptopoeed  Ruie 
Change 

(a)  The  purpose  of  the  proposed  ruts 
change  is  to  advise  that  N90C  pursuant 
to  Rale  3,  Section  2.  will  not  peifom 
commission  bill  processing  for  the 
Pacfftc  Stock  Exchange  (FSE^ 

(b)  Since  the  service  wilt  permit  (he 
centralization  of  payment  and  coflection 
of  conunission  obligetiaaa  ■aang 
Members  within  the  standaidiiad 
National  Clearance  and  Settlement 
System,  it  ia  consistent  widi  dw 
requirements  of  the  Securitiaa  Pychnfn 
Act  qf  1934.  as  amended  (the  "Acf^  and 
the  rules  and  regulations  thereunder 
applicable  to  a  seU-iegnlatasy 
organization. 

B,  Self-Regulatory  Organiaitiom'a 
Statement  oa  Burdea  on  Compeb'tion 

NSCC  does  not  believe  diat  the 
proposed  nde  wdl  have  an  fanpact  or 
impose  a  harden  on  Louipetitfuu. 

C  Self-Reguhtory  OrganiaatioQ'a 
Statement  oa  Coammtttt  om  the 
PropoaedRule  Chaage  Received  Ftam 
Meatben.  Fartieipenta.  or  (Men 

Partidpants  were  advised  of  the 
Pacific  Slock  BxiJiange  Commission  BHI 
Fee  Collection  Service  by  an  Important 
Notice  dated  Septembes  30, 1988.  No 
written  comments  have  been  received. 

m.  Data  of 


At  anytiBM  tvMhia  sixty  days  of  die 
filing  of  sudi  a  proposed  nde  change, 
the  Commission  jaay  summarily 
abrogate  such  rule  diange  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  inveitors. 
or  otherwise  in  the  furtherance  of  die 
purpoees  of  the  Securities  Exdiange  Act 
of  1934. 

IV.  Saiidtatiaa  af  CaaaMBte 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  makii^  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  4S0  Fifth  Street  NW.. 
Washington.  DC  20640.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  reelect  to 
the  proposed  rule  change  that  are  filed 
/     with  the  Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  that  are  filed  mth 
Commission,  and  ait  written 
commmiications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  odier  than  those  that 
may  be  witldield  from  the  public  in 
acGotdanee  with  poroviaions  of  5  U&C 
S52,  wdl  be  available  for  inspection  and 
copying  in  the  Comraisskm's  Public 
Reference  Section,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  sed- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-NSCC-88-13 
described  above  and  should  be 
submitted  by  February  9. 19801 

For  the  Coounission  by  the  DIvisioa  of 
Market  Regulation,  pursuant  to  delegated 
antliority. 
KHathaaCKati. 
Secretary. 

Datad:  lanuaiy  12.  MM. 
PH  Doc  aa-izas  PUad  l-W-W:  ft4S  am| 
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AQancy 

On  October  3. 1968.  the  Participants 
Trust  Company  ("FTC')  filed  widi  die 
Securities  and  Exdiange  Cooimission 
(Xomwissiiw")  an  ai^ication  for 
registratioa  as  a  clearing  agency  under 
section  17A  of  the  Securities  Exchange 
Act  of  1034. 15  U.8XL  78(a)  ("Act"). 
Notice  of  the  application  appeared  in 
the  Fadetal  Rwglsler  on  November  15, 


1968.' On  December  23. 1988.  PTC  filed 
an  amiiidsMiiit  to  its  appUcation  which 
is  briefly  described  b^ow. 

The  anendoMnt  contains  four  sets  of 
procedures  vdiich  clarify  conespuudiBg 
PTC  rules.  Those  sets  of  pracedarcs  are: 

(1)  Collateral  loan  facdity  procedures; 

(2)  net  debit  monitering  level 
prooeduKs;  (3)  default  setdement 
financiog  procedures;  and  (4)  transfer 
procedures  of  a  security  interest  to  PTC 
in  securities  held  in  PTC  participant 
Proprietary  and  Agency  Accounts. 

You  are  invited  to  submit  written 
data,  views  and  atguments  concerning 
the  foregotag  ap|dication  within  fourteen 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Such 
written  data,  views  and  arguments  will 
be  considered  by  the  Commission  in 
granting  registration  or  instituting 
proceedings  to  determine  whether 
registratioa  should  be  denied  in 
accordance  with  section  19(a)(1)  of  the 
Act.  Persons  desiring  to  make  written 
submissions  should  file  six  copies 
therecrf'  with  the  Secretary  of  liie 
Commission.  Securities  and  Exdiange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  ReEerence 
should  be  made  to  File  Number  600-25. 
Copies  of  the  applicatitm  and  of  all 
written  comments  will  be  available  fw 
inspection  at  the  Securities  and 
Exdiange  Commission's  Public 
Reference  Room.  450  Fifth  Street  NW., 
Washington.  DC  20549. 

For  tlie  Comnission.  by  the  Dtviaion  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  fanuaiy  tZ  ISM. 
foBathan  G.  Kalz, 
Secretary. 
|FR  Doc  8»-1223  Filed  l-ia-«8(  fc45  am) 


No.  35-24804) 


FMnoa  Umtar  tha  Pubfc  IMMIv  HoMbM 
Company  Act  of  1935  rAcri 

January  12. 1969. 

Notice  is  hereby  given  that  the 
following  filingfs)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  dedaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  bdow.  The 
appHcation(s)  and/or  decl8ration(s)  and 
any  amendBwnt(s)  thereto  is/are 
available  for  public  inspection  ttmnigh 


■  SarSacatMas  Exchange  Act 
(Nowamkara  ISSS).  53  PR 


Raiaaae  No.  2K«6 


the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wiahing  to 
comawnt  or  request  a  hearing  on  the 
applicatioa(8)  and/or  declaratian(s) 
shoald  submit  their  vieivs  in  writing  by 
Febnmcy  6. 1989  to  die  Secretary. 
Securities  and  Rxchangp  Cotwaission. 
Washington.  IX^  20548.  and  serve  a  copy 
on  the  rdevant  appbcaat(s)  aad/or 
declar«it(s)  at  the  address(cs)  specified 
below.  Proof  of  service  (by  affidsvit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request  Any  reqasit  for  hearing  shall 
identify  specifically  die  issaes  at  hct  or 
law  that  are  dispaled,  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the 
manner.  After  said  date,  the 
application(8)  and/or  dedaratioa(s).  aa 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Kentucky  Power  Company  (79-71191 

Kentucky  Pbwer  Company  ("KPCo*!, 
1701  Central  Avenue,  PX>.  Box  1428. 
Ashland.  Kentucky  41101.  a  public  utility 
subsidiary  of  American  Eleciric  Power 
Company.  Inc.  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  sectioa  12(d)  of  the  Act  aad 
Rule  44  theremider. 

KPCo  propoees  to  sell  certain  aaaets 
to  GTE  South  Incorporated  ("GTE~).  The 
assets  to  be  sold  consist  of  electric 
power  distributioa  poles  which  are 
joindy  used  by  KPCo  and  GTE  pursuant 
to  an  Agreement  Covering  the  Joint  Use 
of  Poles  dated  )aonary  1. 1988 
("Agreement").  Pursuant  to  the 
Agreement,  pole  ownership  will  be 
adiusted  by  KPCo  and  GTE  initially  and 
every  five  years  thereafter  to  achieve 
and  maintain  a  ratio  of  poles  used 
jointly  at  60%  owned  by  KPCo  and  40% 
o%imed  by  GTE.  It  is  proposed  diat  KPCo 
will  transfer  to  GTE  approximately 
15.477  poles  at  KPCo's  embedded  cost  of 
S3.2M,910JSl.  In  connection  with  each 
proposed  sale  by  KPCo.  the  jointly  used 
poles  to  be  sold  will  be  released  froas 
the  lien  of  KPCo's  Mortgage  and  Deed  of 
Trust 

Allegheny  Ceneiating  Coiiipaiiy  (719- 
7619) 

Allegheny  Generating  CoBMwny 
("Generating").  320  Paik  Avenue.  New 
York.  New  York  10022.  an  indirect 
subsidiary  of  Allegheny  Power  System, 
Inc.  a  registered  holding  company,  has 
filed  an  application  under  section  6(b)  of 
the  Act  aad  Rule  S0(a)(5). 

Generating  has  a  40%  ownership 
interest  in  dte  2.100  aMgawatt  Bath 
County  Pumped  Storage  Project 
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("Proirct").  kicated  in  Bath  County. 
Virginia.  In  ordar  to  provide  a  portioa  of 
tha  Rnancing  for  ita  owmarahip  intareat 
in  tha  Proiact  Ganaratiog  propoaaa  to 
iuue  to  daalert.  from  tlma-to-tima 
through  March  31. 1091,  pursuant  to  an 
axcaption  from  tha  oompatitive  bidding 
requiramaots  of  Rula  SO  under 
aobaectioa  (aX8).  up  to  $200  akiUion  at 
any  one  lime  outstanding  of  coounerdal 
paper  ("Comnercial  Paper''),  which 
ahall  net  mature  after  September  sa 

The  Comaiercial  Paper  will  be  backed 
by  a  funding  commitment  thioagh  a  1400 
million  Revolving  Credit  Agreement 
widi  a  group  of  nine  banks,  as 
authorised  by  order  dated  |uly  IS.  ISM 
(HCAR  Na  23780).  TotaUbort-tcrm  debt 
outstanding,  including  the  Revolving 
Credit  Agreement  and  U^  Commercial 
Paper  laaasd  will  not  at  any  time 
exceed  tUO  millioa. 


Allegheny  Power  Service  Corporatioa 
TAPSC).  i2D  Park  Avenue.  New  York. 
Maw  York  10022.  a  aubaidiary  of 
Allegheny  Power  System  Inc  ("APS"),  a 
registered  holding  company,  has  fUed  a 
declaration  subfect  to  section  12(b)  of 
the  Act  and  Rule  45  thereunder. 

APSC  has  requested  that  the 
CommiMion  authorise  interest-bearing 
borrowings  by  APSC  from  APS.  at  a  rate 
equal  (o  the  average  interest  rate  on 
short-term  borrowings  by  APS  during 
each  calendar  quarter,  as  authorised  by 
prior  CommiMion  order  (HCAR  No. 
24487.  September  29, 1087).  or.  for  any 
quarter  during  which  APS  had  no  short- 
term  borrowings  outstanding,  at  the 
prime  rale  in  effect  from  time-to-tima.  in 
amounts  which  may  fluctuate  as  ASPCt 
cash  needs  dictate,  but  in  any  event  not 
to  exosed  S7.5  million,  such 
authorizaUon  to  remain  in  effect  through 
December  31.  1900. 

General  Pubttc  UtiUtlaa  Cofporation.  at 
aL  (T^TSn) 

General  Public  Utilities  Corporation 
("GPU"),  a  registered  holding  company. 
100  Inlerpace  Parkway.  Parsippany. 
New  lersey  07054.  and  its  subsidiaries, 
lersey  Central  Power  &  Light  Company 
("ICPAL").  Madison  Avenue  at  Punch 
Bowl  Road.  Morrislown.  New  Jersey 
07000.  Metropolitan  Edison  Company 
("Mel-Ed").  2800  Pottsville  Pike. 
Reading.  Pennsylvania  19006  and 
Pennsylvania  Electric  Company 
( "Penelec").  1001  Broad  Street 
Johnstown.  Pennsylvania  15007.  have 
filed  a  declaration  pursuant  to  sections 
6(a)  and  7  of  the  Act  and  Rule  80(a)(5) 
thereunder. 


The  GPU  Geeapanies  request 
authority,  from  time  to  time  through 
March  31. 1902.  to:  (1)  Issue,  sell  and 
renew  to  certain  banks  CBaaka") 
promissory  notes  ("Notee")  maturing  not 
more  than  six  months  from  the  data  of 
issue,  under  the  terms  of  a  new 
revolving  credit  agreeesent 
("Agreemenr).  with  Qtibaak.  NJ^..  as 
agent  ("Agent").  Chemical  Bank,  as  co- 
agent  and  reference  agent  CRefvenoe 
Agent"),  and  in  amounts  up  to  $180 
million  at  any  ooe  time  outstanding. 
Under  dte  Agreement  the  GPU 
CoiQpaniea  may  alao  invite  ooa^Mtltive 
bida  t^em  the  Banks  for  loans  with 
requested  meturities  of  up  to  six  months 
in  such  principal  amounts  aa  a  GPU 
Company  may  request  subject  to  the 
$180  million  limit  of  the  Agreeoient  (2) 
to  iaeue.  sell  and  renew  their  unsecured 
promissory  notes  pursuant  to  loan 
parddpatioa  arrangements  and  informal 
lines  of  credit  ("Lines  of  Credit")  in 
amounts  up  to  the  limitattons  on  short- 
term  indebtedqess  contained  in  their 
respective  c^iarters  but  in  the  case  of 
GPU,  $200  miUiOK  (3)  t6  incur  other 
short-term  unsecured  debt  from  time  to 
time  in  amounts  up  to  the  limit  permitted 
by  their  respective  charters  but  in  the 
case  of  CPU,  $200  million:  and  (4)  in  the 
case  of  ICPftL  Met-Ed  and  Penelec  to 
issue  and  aeU  their  respective  unsecured 
promissory  notes  as  commercial  paper 
("Commercial  Paper")  in  amounts  up  to 
their  respective  charter  limits.  In  no 
event  however,  would  the  total  amount 
of  such  unsecured  debt  of  any  GPU 
Company  outstanding  at  any  one  time 
exceed  the  limitatioiu  on  such 
indebtedness  imposed  by  such 
company's  charter  twit  in  the  caae  of 
CPU.  8200  million. 

All  borrowings  under  the  Agreement 
and  the  Lines  of  Credit  %vill  bear  interest 
at  rate  indexed  to  one  of  three  optional 
reference  rates,  and  Commercial  Paper 
will  be  sold  at  the  prevailing  discount 
rate  per  annum  for  commercial  paper  of 
comparable  quality  and  of  the  particular 
maturity,  plus  a  dealer's  discount  of  not 
more  than  V^  of  1%  per  annum.  The  CPU 
Companies  propose  to  pay  to  the  Banks 
an  annual  commitment  fee  of  Vt  of  1%  of 
the  unused  commitment  and  an  agency 
fee  of  t2SJ0O0  to  each  of  the  Agent  and 
the  Reference  Agent  upon  signing  of  the 
Agreement.  The  CPU  Companies  would 
pay  the  Banks  a  competitive  bid  fee  of 
Vfc  of  1%  per  annum  on  competitive  bid 
advancea  outstanding  bom  time  to  time. 

The  CPU  Companies  have  requested 
that  the  issuance  and  sale  of 
Commercial  Paper  and  unsecured 
promissory  notes  to  lenders  other  than 
commercial  banks  be  excepted  from  the 


competitive  bidding  requirements  of 
Rule  8a  pursuant  to  Rule  80(a)(5). 

For  the  Commiiaioa  by  the  Division  of 
invaslmeni  Management  pursuant  to 
I  authority. 

i&KalB.  .      . 

Stenkuy. 
(FR  Doc.  W-1227  FUad  1-ia-M:  8:45  am) 
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Malaysia  is  added  to  the  Uat  of 
ooontries  which  have  entered  faito 
agreements  wrilh  the  Government  of  the 
United  States  whereby  their  passports 
are  recoffiised  as  valid  for  the  retara  of 
the  bMrar  to  the  country  of  the  foreign 
issuing  audMxity  for  a  period  of  at  least 
six  months  beyond  dia  expiration  date 
specified  in  the  passport  This  notioe 
amends  Public  Notioe  064  of  February 
26, 1900  (81  FR  0063). 

Dsta:  lanaaiy  0.  UHl 


AmmtmtSacmaryforConmdarAffain. 
(PR  Doc  »-U»PUad  l-18-«e  k45  am| 


DCPARTmiT  OF  TRANSPORTATION 

0*lloo  Of  tno  Socfocary 
Mvaey  Act  of  1f74:  tyslain  of 


The  Department  of  Ttansportation 
(DOT)  herewith  publishes  a  proposal  to 
establish  a  new  system  of  records. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
system  to:  Denise  G.  Schossler, 
Department  of  Transportation.  OfTice  of 
the  Secretary.  Office  of  Personnel  (M- 
10).  400  Seventh  Street  SW., 
Washington.  DC  20S00.  Comments  must 
be  received  within  30  days  to  be 
considered. 

If  no  comments  are  received,  the 
propoaed  system  twill  become  effective 
30  days  from  the  date  of  issuance.  If 
comments  are  received,  the  comments 
will  be  considered  and.  where  adopted, 
the  document  will  be  republished  with 
the  changes. 
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Issaed  in  Wastiiagtan.  DC  lanaaiy  rt 
1980. 


laaH.1 

Auitant  Secretory  for  Administration. 

Narrative  Statement  for  the  Department 
of  Tkanspeitaflea  Office  af  Asaistaot 
Secretary  lor  AdmUstratiaa 

Propoaed  System  of  Records 

The  Department  of  Transportation 
(DOT)  proposes  to  establish  a  system  of 
records  entitled  Workers'  Compensation 
Information  System  (WCIS).  IXIT/ALL 
6.  to  facilitate  the  efiiective  and  efBcicnt 
administration  of  the  Workers'  Injury 
Compensation  Program  within  DOT. 
decrease  paperwork  and  increase 
information  availability  throughout  the 
DOT  human  resource  management 
environment  The  following  narrative 
statement  which  is  written  in 
compliance  with  the  terms  of  the  Office 
of  Management  and  Budget  (CMIB). 
Circular'A-430i.  Appendix  1.  entitled 
"Federal  Agemgr  Responsibilities  for 
Maintaining  Records  About  Indivtduala'* 
SO  FR  52738  (1985),  describes  die        ' 
proposed  qrstem.  —■ 

l.A(/7XMfc  Hie  purpose  of  this  ■ 
proposed  system  of  records  is  to 
establish  an  automated  data/ 
information  base  which  wiQ  be  used  to 
improve  claims  management  of  the 
Workers'  Compensation  Program 
(OWCP)  within  DOT,  develop  policy 
guidance,  and  promote  training 
programs.  This  information  base  wiD 
also  alhnv  program  cost  to  be  made 
known  to  the  lowest  appropriate  cost 
centers  in  order  to  encourage  increased 
improvement  m  reducing  occnpathmai 
health  and  safiety  program  costs. 
aixHlenl  rates  and  increased  emphasis 
on  safe  woik  practices  and  conditions. 
In  additioit  the  data  will  be  used  to 
facilitate  the  effective  and  efficient 
administration  of  the  agency's  airman/ 
air  traffic  controller  health  data  program 
system.  This  system  possesses  full 
security  and  privacy  protection  systems 
and  interfaces  with  and  collects 
occupntion-related  data,  including 
personnel  data  and  data  on  disability 
retirement  actions,  workers' 
compensation  data,  organizational  and 
facility  identifiers,  and  medical 
evaluations  on  air  traffic  controllers. 
The  cost  data  from  WCIS  will  further  be 
used  by  managers  to  maintain  a  true 
accounting  of  the  costs  of  fob-related 
mishaps  within  their  organizations.  The 
system  permits  data  gathered  at  the 
local  level  when  merged  with 
Department  of  Labor  chargeback 
information  and  incorporated  with  DOT 
personnel  and  payroll  systems  to  be 
aggregated  into  a  data  base  which 
provides  a  National  and  regional  view 


of  information.  The  system  will  provide 
for  the  Bse  of  standard  reports  and  the 
avaikrinlity  of  ad  hoc  query  capabiNties 
whid)  will  enhamx  monitoring 
capabilities  and  the  productivity  of  the 
human  resource  management  work 
forces.  The  Department  of 
Transportation  believes  the  proposed 
system  of  records  is  the  best  means  of 
performing  these  functions  and 
achieving  program  objectives  as 
directed  by  dte  Office  of  Management 
and  Budget 

2.  Legal  Authority.  The  legal  authority 
under  which  this  system  of  records  wiD 
be  maintained  is  found  in  5  U.S.C 
Chapter  81. 20  CFR  Chapter  I  and 
Department  of  Labor,  Office  of 
I*ersonnel  Management  and  DOT 
implementing  regulations. 

3.  Effect  on  Individual  Rights. 
Information  contained  in  this  system  or 
residting  from  its  integration  wMi  any 
other  sjrstem  will  be  released  only  to 
employees  of  the  agency  directly 
involved  in  these  systems  and  to 
employees,  of  contractors  involved  in 
resultant  projects  and  subject  by  law  to 
the  same  security  and  conCdentiality 
restrictions  as  the  agency.  Information 
provided  by  the  OWCP,  DOL,  for 
integration  in  the  system  will  not  be 
disseminated  outside  the  agency  and 
once  merged  with  the  IKDT  data  base 
will  be  either  destroyed  or  returned  to 
DOL. 

4.  Relationship  to  Other  Government 
Agencies.  Information  on  individual's 
claims  for  workers'  compensation  may 
be  supplied  by  the  Department  of  Labor. 
Office  of  Workers'  Compensation 
Programs:  the  Occupational  Safety  and 
Health  Administration:  or  the  Office  of 
Personnel  Management  as  appropriate, 
and  upon  their  approval  as  detailed  by 
written  agreement  for  integration  into 
this  system.  This  system's  data  may  be 
shared  with  these  agencies  upon  tbien' 
written  request  and  approval  under 
guidelines  established  by  the  Privacy 
Act  and  the  agency's  governing 
regulations  as  necessar>'  fur 
achievement  of  the  agency's  assigned 
mission. 

5.  Security.  Magnetic  tape  and  disc 
files  will  be  kept  with  limited 
accessibility  by  agency  personneL  Other 
files  are  retained  in  a  secured  work  area 
which  is  locked  during  non-duty  hours. 

6.  Compatibility  of  Routine  Uses  With 
the  Purposes  for  Which  the  Records 
were  Collected.  Each  of  the  routine  uses, 
of  the  system  of  records  is  related  to  and 
required  for  proper  management  and 
integration  of  thie  injury  compensation 
program  with  the  overall  DOT  human 
resource  management  responsibilities. 
Total  resource  management  requires 


that  these  records  be  asaintained  in 
order  to  assure  sound  and  accurate 
administrative  and  fiscal  poht^. 
7.  OMB  Control  Numbers.  None. 

DOT/ALL  8 


Workers'  Compensation  informatioa 
System.  DOT. 


These  records  will  be  maintained  at 
the  htmian  resource  management  offices 
in  DOT  Washington.  DC,  regional  and 
center  Headquaxters.  tha  Consolidated 
Uniform  Payroll  System  Office  at  the 
Mike  Monroney  Aeronautical  Center  in 
Oklahoma  City.  Oklahoma,  and  at  the 
Office  of  Personnel  Office  of  the 
Secretary,  in  Washington.  DC 

CA' 


All  DOT  employees  who  file  claims 
for  Federal  Employees'  Compensation 
[FEC)  or  report  work-related  injuries  or 
occupational  health-related  illnesses. 


Records  regarding  Office  of  Workers* 
Compensation  (OWCP)  claims  filed  by 
DOT  employees.  The  system  consists  of 
information  which  is  derived  from  DOT 
personnel  and  payroll  records  and 
OWCP  claims  records  maintained  on 
DOT  employees. 


5  U.S.C  Chapter  81.  20  CFR  Chapter  1 
and  5  U.S.C.  552a,  Department  of  Labor 
and  DOT  impleraenting  regulations. 


These  records  are  maintained  in 
accordance  with  law  and  regulation  in 
order  to  enswe  proper  and  efficient 
management  of  the  OWCP  within  DOT. 
These  records  are  required  to  assure 
compliance  widi  the  law  and  regulations 
and  for  maintaining  program  cost 
analysis  and  comparison  information. 
These  records  will  provide  occupation- 
related  data  including  personnel  data 
for  the  purpose  of  determining  patterns 
of  injury  or  illness  and  determining  case 
disposition  information,  and  will  be 
used  as  a  source  of  information  for 
purposes  of  controverting  claims  when 
appropriate,  monitoring  recovery  of 
injured  employees  and  offering  of  light 
duty  assignments.  Records  in  this 
system  may  also  be  integrated  with 
other  DOT  program-related  personnel 
information  as  required  for  the  sound 
policy  or  fiscal  management  of  the 
program  and  the  agency's  mission,  or  in 
response  to  legislative  and/or 
administrative  initiatives  or 
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raquirementa.  Th«M  records  may  b« 
used  as  ■  source  of  information  for  the 
development  of  policy  guidance  and/or 
training  programs,  for  program  review 
and  evaluation  purposes,  and  for  the 
provision  of  management  information  on 
an  as  required  or  ad  hoc  basis. 


These  records  are  to  b«  held  in 
conHdence  and  no  information  shall  be 
disclosed  except: 

a.  To  the  Department  of  Labor, 
OWCP.  OSHA.  and/or  OPM  for  review 
of  appropriate  case  and/or  Investigative 
actions  in  collaboration  with  them. 

b.  Also,  see  the  Prefatory  Statement  of 
General  Routine  Uses. 


These  records  are  maintained  in  file 
folders,  magnetic  tape  and  disk.  Storage 
is  at  the  geographic  location  of  the 
servicing  human  resource  management 
offices,  the  Headquarters  human 
resource  management  policy  offices,  and 
the  Consolidated  Uniform  Payroll  Office 
in  Oklahoma  Qty.  Oklahoma. 


Records  are  maintained  by  employee 
name,  social  security  and  FEC  case 
numbers,  and  regional/location 
identifiers. 


Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  ofTidal 
duties  require  such  access. 


These  records  are  maintained  and 
disposed  of  in  accordance  FPMR  101- 
11.4,  General  Records  Schedules. 


Manager.  Department  of  Transportation 
Workers'  Compensation  Program. 
Office  of  the  Secretary.  Office  of 
Personnel.  Personnel  Policy  Division. 
400  Seventh  Street  SW..  Washington. 
DC  20600 

Office  of  Labor  and  Employee  Relations. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20601 

Chief,  Civilian  Personnel  Division. 
United  States  Coast  Guard,  200 
Second  Street  SW..  Washington.  DC 
20603-001 

Director,  OfUca  of  Personnel  and 
Training.  Federal  Highway 
Administration.  400  Seventh  Street 
SW..  Washingtou.  DC  20890 


Director,  Office  of  Personnel,  Federal 

Railroad  Administration.  400  Seventh 

Street  SW.,  Washingtoa  DC  20500 
Director,  Office  of  Personnel,  National 

Highway  Traffic  Safety 

Administration.  400  Seventh  Street 

SW.,  Washington.  DC  20600 
Director,  Office  of  Personnel  Urban 

Mass  Trankportation  Administration. 

400  Seventh  Street  SW.,  Washington. 

DC  20600 
Director,  Office  of  Personnel,  Maritime 

Administration,  400  Seventh  Street 

SW.,  Washington,  DC  20500 
Chief.  Personnel  Division.  Research  and 

Special  Programs  Administration.  400 

Seventh  Street  SW..  Washington.  DC 

20S00 
Chief.  Personnel  Operations  Division. 

Office  of  the  Secretary,  400  Seventh 

Street  SW.,  Washington.  DC  20600 
Director,  OfTice  of  Personnel  and 

Training.  Office  of  Inspector  General. 

400  Seventh  Street  SW.,  Washington. 

DC20600 
Director,  Office  of  Personnel  and  Safety, 

Saint  Lawrrence  Seaway  Development 

Corporation.  180  Andrews  Street. 

Massena.  NY  13062-1703 
Department  of  Transportation.  Regional 

Human  Resource  Management 

Officers 

HOTWICaTIOH  MOCIMMK 

individuals  wishing  to  know  if  their 
records  appear  in  this  system  of  records 
may  inquire  in  person  or  writing  to  the 
system  manager. 

Individuals  who  desire  information 
about  themselves  contained  in  this 
system  of  records  should  contact  or 
address  their  inquiries  to  the  system 
manager. 


Individuals  who  desire  to  contest 
records  about  themselves  contained  in 
this  system  should  contact  or  address 
their  inquiries  to  the  system  manager. 

Information  contained  in  this  system 
is  received  from  DOT  records  or  OWCP 
records  received  fiom  and  maintained 
on  DOT  and  its  employere. 

|FR  Doc  8»-1178  Filed  1-16-40: 8:46  am) 


Eiwhunwiamal  Impact  Stalainant;  Ool 

Norta  County t  CA 

iiowicv:  Federal  Highway 
Administoation  (FHWA).  DOT. 
:  Notice  of  intent 


«  The  FHWA  is  issuing  this 

notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Del  Norte  County,  California. 

pcm  nmnmm  mrotm^-ntm  comtact: 
David  L  Eyres.  District  Engineer, 
Federal  Highway  Administration.  P.O. 
Box  1915.  Sacramento,  California  95S12- 
1915.  Telephone:  (910)  551-1314. 

■urrtiMTrnirr  iiirnnmn-mr--  •^- 
FHWA.  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans),  will  prepare  an 
environmental  impact  statement  (ELA) 
on  a  proposal  to  improve  Highway  101 
in  Del  Norte  County,  California, 
between  Post  Miles  20.3  and  22.3  from 
5.3  miles  to  3.5  miles  south  of  Crescent 
City.  The  project  is  located  within  Del 
Norte  Coast  Redwoods  State  Park  and 
Redwood  NaUonal  Park.  The 
improvement  is  needed  to  upgrade  and 
widen  the  30  to  40  MPH  alignment  and 
because  of  the  severe  acddenl  rate  at 
this  location.  ^ 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
variations  of  reconstructing  the  existing 
3-lane  roadway;  (3)  easterly  and 
westerly  variations  of  a  4-lane 
expressway  on  new  alignment  (72-foot 
section  with  12-foot  lanes,  a  4-foot 
median  and  10-foot  shoulders):  and  (4) 
an  alignment  bypassing  both  parks  to 
the  east 

Lettera  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  An  agency  scoping 
meeting  will  be  held  on  February  2. 1960, 
•  at  10:00  a.m.  in  Room  SO  of  the  Caltrans 
District  Office.  1056  Union  Street 
Eureka,  California.  A  public  scoping 
meeting  will  be  held  on  February  2. 1969. 
at  7:30  p.m.  in  the  Del  Norte  County 
Board  of  Supervisors  Chambers.  450  H 
Street,  Crescent  City,  California.  In 
addition,  a  public  hearing  will  be  held 
later  as  part  of  the  project  review 
process.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To'  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above  by  March  2a  1909. 

Views  of  agencies  which  may  have 
knowledge  about  historic  resources 
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potentially  affected  by  the  proposal  or 
interested  in  the  effects  of  die  pro|ect  on 
historic  properties  are  hereby  solicited. 

(CaUkig  of  Federal  Domestic  Assistance 
Proffwa  Number  ZOaos.  Highway  Ftanning 
and  Construction.  The  regulations 
tmpienenttng  Executive  Order  12372 
ragarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

issued  on:  Januaty  11. 1988. 
OavMUByns. 

District  Engineer,  Sacramento,  CaJifomia. 
[FR  Doc.  80-1185  Filed  1-18-89;  8:45  am] 
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EnviraiMMiilal  bnpact  StatofMfit; 
iCounly,VA 


v:  Federal  Highway 
Administration  (FHWA),  DOT. 
ikcnON:  Cancellation  of  notice  of  intent 


v:  This  notice  rescinds  the 
previous  Notice  of  Intent  issued  on 
September  9. 1968  to  prepare  an 
environmental  impact  statement  for  a 
proposed  hi^way  project  on  Route  234 
in  Prince  William  County,  Vii^ginia.  The 
proposal  was  to  construct  a  dual-lane 
facility  from  the  intersectioa  of  Route  1 
to  the  intersection  on  Route  649  at 
Limstrong.  for  a  total  length  of  about  13 
miles. 


ATION  OONTACTi 
Geoise  B.  Kirk.  Jr.,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  10045,  Richmond.  Virginia  23240- 
0045.  Telephone  (804)  771-236a 

-  issued  on:  )anuaiy  9. 1988. 
GoeqsB.Khk.lr.. 

District  Engineer,  Richmond.  Virginia. 
[FR  Doc  80-1188  Piled  1-18-88: 8:45  am] 


OEPARTMEHT  OF  THE  TREASURY 

Comptrolar  Of  ttM  Currancy 

Prtwwy  Act  ct  1974;  Areandmant  to 
vyatani  of  Racofda 


:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  of  Amendment  to  System 
of  Records  and  Additional  Routine  Uses. 


r.  Punuant  to  the  requirements 
of  the  Privacy  Act  of  1974,  the 
Department  of  Treasury.  Office  of  the 
Comptroller  of  the  Currency  is  amending 
the  primary  notice  for  a  system  of 
records  previously  published  under  the 
system  name  of  "Fiscal  Personnel 
System— TreasuTy/ComptroUer," 
Treasury /Comptroller  3ia  at  53  FR  6289 
(March  1. 1966).  This  amendment 


reflects  a  change  in  the  System's  name 
to  "Rnandal  System— Treasury/ 
Comptroner."  The  System  contaiiu 
records  and  information  on  payroll  and 
travel  ^bursements  and  other  financial 
data.  The  amendment  also  adds  three 
new  users  of  die  System  and  makes 
other  editorial  changes.  Finally,  the 
amendment  adds  new  routine  uses  and 
disclosure  policies  to  facilitate 
collection  of  debts  under  the  Debt 
Collection  Act  of  1962. 

OATl:  Comments  must  be  received  no 
later  than  February  21. 1969.  ff  no 
comments  are  received,  the  new  revised 
system  will  become  effective  February 
21,1969. 

AOONKii.  Comments  may  be  sent  to: 
Office  of  Coiiq)troUer  of  the  Currency. 
Conuminications  Division.  Washington, 
DC  202ia  Attn:  Lynette  Carter. 

ran  niRTMBIINTOMUTION  contact: 

Beth  Kirby.  Attorney,  Legal  Advisory 
Services  Division.  (202)  447-l88a  Office 
of  Comptroller  of  the  Currency, 
Washington.  DC  20219. 

Dated:  lanuaiy  11, 1988, 

19IB.Ke^ 

Assistant  Secretary  of  the  Treasury 
(Management). 

810 


Financial  System— Treasury/ 
Conqitroller. 

avsraH  locATioii:  '         ' 

Office  of  Comptroller  of  the  Currency, 
Systems  and  FinJancial  Management 
Division,  460  L'Enfant  naza  East  SW.. 
Washington.  DC  20219.  Components  of 
this  System  are  geographically 
dispersed  throu^iout  six  (6)  district 
offices  as  well  as  Washington.  DC  (See 
addresses  listed  in  Appendix  of  OCC 
District  Offices.) 


Present  and  past  employees  of  the 
Office  of  the  Comptroller  of  the 
Currency. 

caTTOowNi  or  wacowes  m  thk  sdshm. 

This  system  contains  payroll  and 
disbursement  type  reconls  including: 
Travel  records,  debt  information,  and 
information  about  employees.  The  types 
of  records  found  within  this  system  are: 
Award,  allowance,  salary,  fund 
advancement  justification  and 
disbursement  records:  personnel 
information:  leave  information:  payroll 
deductions  for  taxes,  life  and  health 
insurance,  financial  institutions, 
retirement  funds  including  the  Federal 
&nployees  Retirement  System  and  the 


Civil  Service  Retirement  System.  Thrift 
Savings  Plan,  and  charitable  groups. 


General  Authority— 12  U.S.C  1, 5 
U.S.C  301.  Individuals  wishing  to  obtain 
more  detailed  information  should  write 
to  the  Director,  Communications,  Office 
of  the  Comptroller  of  the  Currency,  490 
L'Enfant  IHaza  East  SW.,  Washiiwton. 
DC20Zia 


These  records  and  information  in 
these  records  may  be  used: 

(1)  To  furnish  the  Internal  Revenue 
Service  and  other  jurisdictions  which 
are  authorized  to  tax  the  employee's 
compensation,  with  wage  and  tax 
information  in  accordance  «vith  a 
withholding  agreement  with  the 
Department  of  the  Treasury  pursuant  to 
5  U.S.C  5516. 5517,  and  5520; 

(2)  To  furnish  the  Office  of  Personnel 
Management  (OPM)  with  data  to  update 
the  Central  Personnel  Data  FUe  and 
other  statistical  reports  as  required  for 
the  purpose  of  complying  with 
regulations  issued  by  OPM: 

(3)  To  furnish  another  federal  agency 
information  to  effect  interagency  salary 
offset;  to  furnish  another  federal  agency 
information  to  effect  interagency 
administrative  ofbet  except  that 
addresses  obtained  from  the  Internal 
Revenue  Service  shall  not  be  disclosed 
to  other  governmental  agencies:  and  to 
furnish  a  debt  collection  agency 
information  for  debt  collection  services. 
Current  mailing  addresses  acquired  from 
the  Internal  Revenue  Service  are 
routinely  released  to  debt  colk^ction 
agencies  for  collection  services: 

(4)  To  the  General  Services 
Administration  (GSA)  for  the  purpose  of 
complying  with  regulations  issued  by 
GSA: 

(5)  To  the  General  Accounting  Office 
for  the  purpose  of  conducting  audits: 

(6)  To  entities  designated  to  receive 
payroll  deductions:  * 

(7}  To  the  Department  of  Labor  to 
determine  eligibility  for  unemployment 
benefits: 

(8)  To  disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
Counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation  or  settiement 
negotiations  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings. 


BEST  COPY  AVAILABLE 
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DiscltMOTM  punoant  to  5  U^C 
S52a(b)(12)  and  tection  3  of  Um  Debt 
Collection  Act  of  1882:  Debt  Informatioo 
concerning  a  govenunent  claim  against 
an  IncHvidaal  ia  alao  himished.  in 
accordance  with  5  U.S.C  S82a(bHl2) 
and  Mction  S  of  the  Debt  Collection  Act 
of  1M2  (Pub.  L  97-386).  to  consumer 
reporting  agencies  to  encourage 
repayment  of  an  overdue  debt. 


Maintateed  in  (lie  folders,  magnetic 
media  including  computer  discs  and 
tapes,  microflche.  and  hard  copy  print- 
out. Disburstmant  records  are  stored  at 
the  Federal  Rscorda  Caotar. 


Records  are  retrieved  primarily  by 
name  (Hied  alphabetically)  or  an 
assigned  identification  number  (Sodal 
Security  Number  or  an  assigned 
identification  number).  Secondary 
identifiers  are  used  to  assure  accuracy 
o(  data  accessed,  including  date  of  birth. 
Social  Security  Number  or  Emplo3ree 
Identincation  Number.  ' 


Pile  fokiars  are  stored  in  lockable  file 
cabinets  or  secure  rooais;  aocasa  is 
United  to  officials  who  have  a  need  for 
the  inforaatioii;  anplayees  are  trained 
to  make  only  authoriiad  diadoaures; 
Computer  reoords  are  aocesead  ooly  by 
authorixad  peraoaneL 


so<^t:  (3)  Indicate  the  location  of  the 
Comptr^ler  ci  Iba  Oiimacf  OSoe 
where  last  empk^ed;  (4)  Provide  at  least 
two  items  of  secondary  identification 
(date  of  birth).  Employee  Identification 
Number,  dates  of  employment  or  similar 
information. 


Payroll  and  disbursement  records  are 
retained  by  the  Office  In  accordance 
with  the  Comptroller  of  the  Currency's 
Comprehensive  Records  Dispositioo 
Schedule.  Individuals  wishii^  further 
information  should  write  to  the  Director. 
Coraraonications.  490  LTiifant  Haza 
East.  SW..  Washington.  IX:  20219. 


Deputy  Comptroller  for  Systems  and 
Financial  Management  490  L'&ifant 
Plaza  East.  SW„  Waahiogton.  DC  20219. 

Individuab  wishing  to  be  notified  if 
they  are  named  in  this  system,  gain 
access  to  records  maintained  in  the 
system  or  contest  any  record  contained 
in  the  system  must  submit  a  request 
containing  the  following  elenents:  (1) 
Identify  the  record  system:  (2)  Identify 
the  category  and  types  of  records 


Submit  request  to  Director, 
CoDununicationa.  Office  of  the 
Comptroller  of  the  Currency.  480 
L'Enfant  Plaza  East  SW.,  Washington. 
DC  20219. 


Submit  request  to  Director, 
CoDununications.  Office  of  the 
Comptroller  of  the  Currency,  490 
L'Enfant  P\ax»  East  SW..  Washington. 
DC  20219. 


CA- 

The  information  contained  in  these 
records  is  provided  by  or  verified  by  the 
subject  of  the  lecasd  and  OOC 
employees. 


loriMiacR 

None. 
|FR  Dec  89-1149  Filed  l-tS-a*:  •:«  aa4 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
Ci^ihs  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act  (Pub.  L  94-40^  5  U.S.C.  5S2b(e)(3). 


DAT!  AND  TMC  Tuesday,  January  24. 
1980. 10:00  a.m. 

MACC:  999  E  Street  NW^  Washington. 

tTATUB:  This  meeting  will  be  closed  to 
the  public 

IT8M8  TO  M  OMCUSSBK 

Compliance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  oondncted  pursuant  to  2  UA.C  437g, 

438(b),  and  Title  2*.  U.S.C 
Matters  oonoemlng  participation  in  civil 

actioas  or  prooeedingB  or  aiUtratioa 
Inieraal  persoond  nilss  and  procedures  or 

natters  atiBcting  a  particular  employee. 
OAT8  AND  TME  Thursday,  fanuaiy  2S, 
1980, 10:00  ajn. 

nACe  990  B  Street  NW..  Washington. 
DC  (Ninth  Floor) 

STATUK  Thia  meeting  will  be  open  to  the 
pubba 

MATTKHS  TO  M  CONOnome 

Setting  of  Dates  for  Future  Meetings. 
Coirsctioa  end  Approval  of  Minutes. 
CertificstioB  for  Psyment  of  IflM  Primary 

Matdiing  Funds. 
Proposed  Questionnaire  to  Slate  Psrties  on 

AllocatioB  Practices. 
Administrsthw  Matters 


MMOH  TO  CONTACT  PON 

Mr.  n«d  EUand.  Information  Officer. 

Telephone:  202-376-3155. 

RUffOtle  nf*  EbHBOBSs 

Secretary  of  the  Commisskm. 

(FR  Doc  «»-1355  Filed  1-17-89: 2:37  pm| 


AND  BAns  lOeOO  ajn.— January  25, 


:  Hearing  Room  One— 1100  L 
Street  NW..  Washington.  DC  20573- 
0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public. 

The  rest  of  the  meeting  will  be  closed 
tothepabbc. 

HathaPaUk: 
1.  Tariff  PubUcstioo  of  P^«e  Time  and 


Detention  CSiarges  Applicable  to  Carrier 
Equipment  interchanged  with  Shippers  or 
Their  Agents— Proposed  Implementation  of 
Final  Rule  in  Dodcet  No.  85-19. 


s=     PorttaaOasedtothePublic 


1.  PB  88    Petition  for  Investigation — Guam 
Rate  Agreement— Consideration  of  petition 
andrepUes. 

2.  Docket  No.  8e-2S— il^reeme/i/  Na  217- 
011177:  Space  Charter  Agreement  Between 
Oxean  Unie  GmbH  and  ExuxhCulf 
IntemationaJ.  //>c— Petition  for  Declaratory 
Order-Considerstion  of  petition  and  replies. 


CONTACT I 

■yowMATiON.  Joseph  C  PoUdng. 

Secretary.  (202)  523-5725. 

lossph  C  PoJUag. 

Secretary. 

pit  Doc  89-1382  Filed  1-17-80;  3:34  pm) 


tAFCTV  AND  HEALTH 


January  11, 1980. 

TMK  AND  OATC  KkOO  a  jn.,  Thursday. 
January  12. 1980. 

KACr  Room  60a  1730  K  Street  NW.. 
Washington,  DC 

STATUS:  Qosed  (Pursuant  to  5  VS.C. 
552b(c)(10)). 

MATTERS  TO  BK  CONSnCREO:  In  addition 
to  the  previously  announced  item,  the 
following  item  will  be  heard  in  closed 
session: 

2.  Secretary  of  Labor.  MSHA  v.  Lincobt 
Sand  »  Gravel.  Docket  No.  LAKE  88-67-M. 
(Issues  indude  coosideratiofu  of  a  petition 
for  discretioaary  review.) 

It  was  determined  by  a  unanimous 
vote  of  Ccnnmissioners  that  this  item  be 
indnded  on  the  agenda  and  that  it  be 
discussed  in  a  clcMed  session. 


CONTACT! 

SNOIWIATION.  Jean  Ellen.  (202)  653- 

5629/(202)  560-2673  for  TDD  Relay. 

JsMlLEIIsik 

Agenda  CUerL 

PH  Doc  80-1272  FUed  1-17-80;  842  amj 
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Federal  Regisler 

VoL  54.  No.  12 

Thursday.  )anuaiy  10,  1080 


!  SAFCTV  AND  HEALTH 


January  12,  loaa 


;  AND  DATE:  10«0  ajn..  Thursday. 
January  19. 1986. 

place:  Room  60a  1730  K  Street  NW.. 
Washington,  DC 

status:  Open. 

MATTERS  TO  BE  CON8N1EREBC  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Robert  Simpson  v.  Kenta  Energy  ^  Hoy 
Danjackaon.  Docket  No.  KENT  83-155-M. 
(Issues  include  those  on  remand  from  the 
Court  of  Appeals). 

Any  person  intending  to  attend  this 
meetii^  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  diose  needs.  Subject  to  29  CFR 
2706.150(aM3)  and  2706.ie0(d). 


CONTACT! 

■>ORMATIONL  Jean  EUen.  (202)  653- 

5629/(202)  566-2673  for  TDD  Relay. 

leaBUEDsB. 

AgendaClprk. 

(FR  Doc  80-1273  Filed  l-17-8at  8:42  am] 


UMTED  STATES  BWnTVTE  or  PEACE 

TME  AND  DATE:  4A>-7A)  pjn.  Monday, 
January  23. 19ea 


:  First  Floor  Conference  Room. 
15S0-M  Street  NW..  Washin«ton.  DC 

status:  Open. 


:Thefifttiofa 
series  of  PabBc  Workshops  scheduled 
by  the  United  States  Institute  of  Peace, 
"Is  It  Feasible  to  Negotiate  Chemical 
and  Biologica]  Weapons  Control?."  will 
focus  on  tibe  entire  range  of  technical. 
politicaL  and  moral  issues  related  to  the 
production,  use.  and  control  of  chemical 
and  biological  weapons.  The  panel 
ni«nbers  will  be  drawn  from  the 
sdiolarly  and  policymaking  worlds. 

CONTACT  Ms.  Aileen  C  H^emm. 
Telephone  202-457-170a 

Dated  January  la  1080. 
flisriss  Darysa  Satfth, 

General  Counsel 

(FR  Doc  80-1274  Filed  1-17-«k  ai48  am] 
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Corrections 


TMb 


of  •)•  FSOEML  AEQI8TER 
ou»tMon>  ol 

Ruls,  PrapoMd 
Rul*,  mHi 

ol  »•  Cod*  ol  FodMl 
TtwM  u)ii«c<ton>  aro  prapvad  fey  tw 
OHM  ol  «tt  Fodmt  RagMw.  Agwwy 


Correction 

In  rule  documenl  88-29355  bogififiing 
on  puge  51557  in  the  iHue  of  Thunday. 
December  22. 1988.  make  the  followinf 
correction*: 


tta.7aoe    |C«*T«e«ad| 

1.  On  page  91500.  in  the  third  column, 
in  amendatory  inatructkm  ft.  the  loth 
line  should  read  "L  XOfyTXar:  and  by 
removing  between  the  word". 


231.1DIlJ8    (Oonwlidl 

2.  On  page  51581.  in  the  Mcood 
column,  in  the  second  line,  in  section 
231.206.3a(c)(l).  "of  should  read  "or*. 


|DAQ8»«1 


Correction 

In  rule  document  88-28733  beginniof 
on  page  50410  la  Hm  toaue  oTTfauraday. 
December  15. 1988.  make  the  fblknwtag 
corrections: 

1.  On  page  504ia  in  the  third  column, 
under  EFFECTIVB  DATE,  the  second 
line  should  read  "unleae  othennrise 
noted  in  the  SUPPLEMEhTTAKY 
DdFOKMATION.". 

2.  On  p^a  80817.  in  the  third  ooluiim. 
in  the  28th  line.  "December  18, 1983" 
should  read  "December  17. 1983". 


OCPARTMCNT  OF  ENERQV 


CoiTwnissioo 


CWQ  Tranwnia>*on  Corp.; 


Correction 

In  notice  document  80457  appeahnt 
on  page  1219  in  the  isaue  of  Thursday. 
January  IZ 1988.  make  the  following 
correction: 

In  the  first  column,  in  the  headings, 
the  docket  number  should  read  as  set 
forth  above. 


Vol  54.  Na  12 
Thursday,  lanuaiy  19.  Ifl 


'AL  PfKyiccnoH 


VWbto  SpMMIc  Locus  TmI 


TMtRulM 

Correction 

In  proposed  rale  document  88-29408 
beginning  on  page  51847  in  the  issue  of 
Friday.  December  28. 1988.  make  the 
following  corrections: 

1.  On  page  51649.  in  the  third  coluann. 
in  designated  paragraph  3.  in  the  eigtb 
line,  "proposed"  should  read 
"proposing". 

2.  On  the  same  page,  in  the  same 
column,  the  20th  line  from  the  bottom 
should  read  "believes  that  a  valid  test 
for  detecting". 

3.  On  the  same  page,  in  the  same 
colomn.  in  the  fourth  line  from  the 
bottom.  "ORNAL"  should  read  "ORNL" 

4.  On  page  S185a  in  the  first  column, 
in  the  fifth  line.  "ORNAL"  should  read 
"ORNL". 


ThuTMlay 
January  19,  1989 


Part  II 


OFFICE  OF  PERSONNEL 
MANAQEMENT 


Department  of  Labor 


Office  of  ttie  Secretary 


S  CFR  Part  410 


Correction 

In  proposed  rule  docunneni  80-428 
beginning  on  page  822  in  the  issue  of 
Tuesday.  January  10. 1980.  make  the 
following  correction: 

On  page  822,  in  the  2nd  column,  in  the 
2nd  complete  paragraph,  in  the  ISth  line, 
after  "in-house"  insert  "training,  there  is 
nothing  in  the  legislative  history  of  the  ". 


29  CFR  Part  18 

Rules  of  Practice  and  Procedure  for 

Administrative  Hearings  Before  the  Office 

of  Administrative  Law  Judges;  Proposed 

Ruie 
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OVAimKNT  or  LAMM 


CNNm  of  I 


OMeoofi 

R  Offios  of  th*  Sacrstaiy.  Labor. 
!  Ptopo— d  nite. 

r:  This  ootio*  sets  fcrth  the 
prapossd  RuIm  of  Bvktenos  to  b«  nasd 
for  focmal  adtodlcatory  hMrtafi  bdbrs 
th*  Offlcs  of  Admlnistntivs  Law  Judgss. 
The  existing  ragulatkms  provids  no 
claw  guidaiioa  as  to  tba  admissibility  of 
•vidsnoa  in  admlnlstrativa  procaadings. 
resulttag  In  unoartainty  as  to  which 
docuiBsnts  aod  tastlmoiiy  oiay 
ooosdfts  1km  laoord  In  a  particular 
■Mttar.  Adoptloa  of  tfM  Padsral  Rules  of 
Bvidsaoa.  wMh  certain  oMMllllcaUons  for 
applicability  to  die  OfRce  of 
Admlnlstrativa  Law  fudgss.  intends  to 
provids  naoassary  guidance  as  to  the 
admissibility  of  evidsnoe  In  fonnal 
adfudicatory  hearings 
BATK  Commsnts  are  due  on  or  before 
February  21. 1989. 

to:  Nahum  Utt  Chief  Administrative 
Law  fudge.  U3.  Department  of  Labor. 
1111 20di  Street  NW..  Suite  TOa 
Washli«tOB.  DC  2009ft. 

MM  MMIVMM  MHMMMTIOM  CONTACT: 

Deputy  Chief  |udae  John  M.  Vittone.  U.S. 
Department  of  Labor.  1111  20di  Street 
NW..  Suite  70a  Washington.  DC  20030: 
telephone:  (202)  05»-«062. 

current  Rules  of  Practioe  and  Procedure 
for  Administrative  Hearings  before  the 
Office  of  Administrative  Law  fudges.  20 
CFR  1&44  provide  that 

Unlns  oUMTwiM  provided  l>y  sUtute  or 
tiMM  rale*,  and  where  appropriala.  the 
FadenU  Rulaa  of  Evidanca  may  by  applied  to 
■II  prooMdlnfi  bald  purauanl  to  titaae  nilaa. 

In  order  (o  provide  more  specific 
guidance  ■•  lo  the  admissibility  of 
evidence  in  administrative  hearings,  it  is 
proposed  that  uniform  rule*  of  evidence 
be  promulgated.  The  Proposed  Rule*  of 
Evidence  for  the  United  States 
Department  of  Labor  modify  the  Federal 
Rule*  of  Evidence  for  application  in 
fonnal  adversarial  adjudications 
conducted  by  the  United  States 
Department  of  Labor.  The  civil  non-|ury 
nature  of  the  hearings  and  the  broad 
underlying  values  snd  goals  of  the 
administrative  process  sre  given 
recognition  in  these  rules.  Comments  sre 
requested  ss  to  whether  uniform  rules 


•rs  appropriate  (or  administrativs 
procasdings. 

Text  to  Be  deleted  from  the  Federal 
Rules  marked  bv  brackeU  [    ].  Text  to 
be  added  is  encioeed  by  arrows^^     « 
Where  die  Federal  Rules  refer  to  die 
court  the  Proposed  Rules  refer  to  the 
fudge,  meaning  die  Administrative  Lew 
Judge  or  other  presiding  officer.  Federal 
Rules  referring  to  criminal  proceedings 
have  been  deleted. 

The  Federd  Rules  of  Evidence  difhr 
widi  die  Federal  Rules  of  Evidence  in 
certain  areas.  Sipiiflcant  changss 
•xplalnad  by  dw  Reporter's  ffotes  are 
set  forth  In  die  Appendix  to  die  rulee. 
Comments  are  particularly  requested  on 
whether  diese  changes  should  be  made. 

Proposed  |  ia.l08(a)  rsquirea  die 
party  to  make  a  proper  obfectioa  to 
evidence  which  is  considered 
Inadmiasibla.  and  no  error  will  be 
committed  If  die  fudge  expliddy  states 
diet  be  or  she  does  not  rely  on  such 
evidence  in  support  of  die  dedsloa  or 
order. 

Propoeed  1 18JB01(bNl)  aUows  for 
ofRcial  notice  of  focts  not  subfect  to 
reasonable  dispute  if  generally  known 
within  the  local  area:  whereas,  the 
Federal  Rule  requires  the  tact  to  be 
generally  known  in  the  territorial 
furisdiction  of  die  trial  court  This 
section  also  allows  for  official  nodoe  of 
generally  reoognixed  scientific  medical 
or  other  technical  facts  ivithin  the 
administrative  agency's  specialised  field 
of  knowledgs. 

The  Federal  Rules  provide  for  the 
applicability  of  State  law  with  regard  to 
presumptions  (Rule  302).  privileges  (Rule 
801).  and  competency  of  witnesses  (Rule 
601).  The  Proposed  Rules  incorporate 
the  relevant  history  of  these  rules  and 
anticipate  that  State  law  will  only  rarely 
need  be  applied.  See  Proposed 
I1 18.302. 18.fl01.  and  ia.601. 

The  Federal  Rules  provide  for  the 
exclusion  of  evidence  based  on  the 
danger  of  unfair  prefudice  (Rule  403). 
and  for  the  exclusion  of  evidence  of 
conviction  of  a  crime  for  the  purposes  of 
impeachment  based  on  the  danger  of 
unfair  prejudice  (Rule  609).  Such  a 
concept  is  uimecessary  where  the  trier 
of  fact  is  the  administrative  law  judge  or 
other  preeiding  officer.  See  proposed 
II  18.403  and  laeOO. 

Proposed  ||  18J03(a)(28).  and 
18.002(a)(14).  regarding  the  hearsay 
exception  for  and  *elf-authentication  of 
written  reports  of  expert  witnesses, 
require  that  a  summary  of  the  expert's 
litigation  experience  be  included. 
Several  hearsay  exception*  and  self- 
authentication  provisions  have  be«n 
added.  See  proposed  ||18.803(a)(2S)- 
(30).  and  1&002(a)(ll)-(ie).  The 
Reporter's  Notes  to  proposed  ||  ItJOS 


and  16.002  (Hearsay  Exceptions  and 
Setf-Audientication)  Indicate  diat  die 
question  of  payment  of  witness  fees  is 
not  covered. 

Proposed  1 16.1101(b)(2)  states  diet 
the  Rules  of  Evidence  sre  inapplicable 
to  caaes  arising  under  the 
Loi^shoremen's  and  Harbor  Workers' 
Coeqiensation  Act  33  U.S.C  901.  et  aeq., 
•ad  its  extensions,  and  to  cases  arising 
under  dM  Federel  Coal  Mine  Healdi  and 
Safoly  Act  as  amended  by  the  Black 
lut^  Benefits  Act  90  U.S.C  901.  et  »eq. 
Thia  inapplicability  provision  recognizee 
tket  certain  claimants,  often  pro  se, 
ihoald  not  be  bound  by  strict  rules  of 
evidence  when  presenting  claims  for 
enUtleineBt  to  benefits.  CommenU  are 
also  invited  as  to  whether  Rules  of 
Bvklsncs  should  be  applied  at  all  to 
•dorinistrative  proceedingB  under  the 
Admlnistradve  Procedure  Act 


Because  this  r\de  is  proosdural  in 
nature,  it  is  not  a  mafor  rule  as  defined 
by  Executive  Order  12291.  The  rule  will 
not  heve  a  significant  effect  on  a 
sitetantial  number  of  small  entities 
within  die  meaning  of  the  Regulatory 
FlaxlbUity  Act  5  U.&C  1 601.  et  seq. 
11m  nile  as  proposed  contains  no 
informatioo  collection  or  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  196a  44 
US.C  3501.  et  seq. 

Ust  of  Subjects  in  29  CFR  Part  19 

Administrative  practice  and 
procedure.  Labor. 

Accordingly.  Part  16  of  Subtitle  A  of 
die  Code  of  Federal  Regulations  is 
proposed  to  be  smended  as  set  forth 
below: 

Sidled  St  Washington.  DC  this  11th  day  of 
January  1989. 
AMMcLaofhUn. 
Sacrmtary  of  Labor. 

PART  19-fniLE8  OF  PRACTICE  AND 
pnOCEOURE  FOR  ADMINISTRATIVE 
HEARINGS  BEFORE  THE  OFFICE  OF 
ADMINISTRATIVE  LAW  JUDGES 

1.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 
Aotbority:  5  U.S.C.  301.  S  U.S.C  S51-S53. 

Subpart  A— Oanoral 

2  Sections  18.1  dut>ugh  18.50  are 
designsted  ss  "Supart  A— GeneraL" 


Oepertment  of  Leber 


Ganarsl  Provisioas 

Sec 

18.101  Scope. 

18102  Puipoae  and  constmction. 

18103  Ruling*  on  evidence. 
18.104  Preliminary  4ue*tkins. 
18106  Limited  a«linisubility. 

18106    Remainder  of  or  related  writings  or 
recorded  statements. 

OTRcalNodos 

18201    OfTicial  notice  of  adjudicative  fact*. 
liaavUAdiaMaad 


3.  Section  18.44  Evidence,  i*  removed 
and  reserved. 

4.  A  new  Subpart  B  i*  added  to  read 
as  follows: 


18301    Pi«*umptions  in  general  civil  actions 

aad  proceeding*. 
18J02    Applicability  of  *tatelaw(. 

Relevancy  and  Its  Units 

18401  Definition  of  "relevant  evidence." 

18402  Relevant  evidence  generally 
admissible,  irrelevant  evidence  generally 
inadmissible. 

18403  Exclusioa  of  relevant  evidence  on 
grounds  of  confusion  or  waste  of  time. 

18404  Cbaracter  evidence  not  admissible  to 
prove  conduct:  excepttont:  other  crimes. 

18405  Methods  of  proving  character. 

18406  Habit  routine  pra^ioe. 

18407  Subsequent  remedial  measures.  ' 

18408  (Compromise  and  offers  to 
compromise. 

1840B    Payment  of  medical  and  similar 
expenses. 

18410  Inadmissibility  of  pleas,  plea 
discussions,  and  related  statements. 

18411  Uabihty  inmraaoe. 

Privileges 

18501    General  rule. 

WItneasas 

18601  General  rule  of  competency. 

18602  Ladi  of  personal  knowledge. 

18603  Oath  or  affirmation.. 

18604  Interpreters. 

18.605    Competency  of  judge  as  witness. 

18606  Reserved. 

18607  Who  may  impeach. 

18606    Evidence  of  character  and  conduct  of 

witness. 
18.600    Impeachment  by  evidence  of 

cnnviclion  of  crime. 

18610  Religious  beliefs  or  opinions. 

18611  Mode  and  order  of  interrogation  and 
presentation. 

16.612    Writing  used  to  refresh  memory. 

18613  Prior  statements  of  witnesses. 

18614  Catling  and  interrogation  of 
witnesses  by  judge. 

18615  Exclusion  of  witnesses^ 

Opinions  and  Expert  Testiaioay 

18701  Opinon  testimony  by  lay  witnesses. 

18702  Testimony  by  experts. 

18703  Bases  of  opinion  testimony  by 
experts. 

18704  Opinion  on  ultimate  issue. 

18705  Disclosure  of  facts  or  data  nndetlying 
expert  opinion. 

18706  Reserved. 


Hearsay 

18801  Definitions 

18802  Hearsay  nile. 

18803  Hearsay  exceptiboa:  availabiltty  of 
declarant  inimateriaL 

18.804    Hearsay  exceptions:  declarant 

unavailable. 
18806    Hearsay  within  hearsay. 
18806    Attacking  and  supporting  credittility 

of  declarant. 

Authenlkaikm  aad  Idaotificatiea 

18901  Requirement  of  aulhesticatioa  or 
identification. 

18902  Self-Authentication. 

18903  Subscribing  witness'  testimony 
unnecessary. 

Cootents  of  WritiBg*.  Raootdfaigs.  and 
Photographs 

181001  Definitions. 

181002  Requirement  of  originaL 
181002  Admissibility  of  duplicates. 
18.1004  Admissibility  of  other  evidence  of 

contents. 
181005    PttbHc  records: 
181808    Safluiafie*. 

181007  Testimony  or  written  admiasioa  oi 
party. 

181008  Functions  of  the  judge. 

Applicah9My  -,-•;-.       ■■■ ,' 

181101  Applicability  of  rules. 

181102  Reserved. 

181103  Tide. 
Appendix— Reporter's  Notes. 

Subpart  B— [Federal]  Rulea  Of 
Evfdonet  for  [Unilad  SMm  Courts 


Dopartmont  of  Labor<« 
General  Provisioas 


{16.101 

These  rules  govern  [proceedings  in 
the  courts  of  the  United  States  anid 
before  United  States  bankruptcy  judges 
and  the  United  States  magistrates,] 
►formal  adversarial  adiudications  of 
the  United  States  Department  of  Labor 
conduced  before  a  presiding  ofRcer  (a) 
which  are  required  by  Act  of  Congress 
to  be  determined  on  the  record  after 
opportunity  for  an  administrative 
agency  hearing  in  accordance  with  the 
Administrative  Procediu^  Act  5  U.S.C 
554. 556  and  557.  or  (b)  which  by  United 
States  Department  of  Labor  regulation 
or  by  agency  practice  are  conducted  in 
conformance  with  the  foregoing 
provisions '4,  to  the  extent  and  with  the 
exceptions  stated  in  section  18.1101  of 
the  part  ►"Presiding  officer^,  referred 
to  in  these  rules  as  '^e  judge",  means 
an  Administrative  Law  Judge,  an  agency 
head,  or  other  officer  who  presides  at 
the  reception  of  evidence  at  a  hearing  in 
such  an  adjudication. -< 


{16.102 

These  rules  shall  be  construed  to 
secure  fairness  in  administration, 
elimination  of  tmjustifiable  expense  and 


delay,  aod  promotion  of  growth  and 
development  of  the  law  of  evidence  to 
the  end  that  the  truth  may  be 
ascertained  and  proceedings  justly 
determined. 

{16.103    Ruingaonavidsnce. 

(a)  Effect  of  erroneous  ruling.  Error 
may  not  be  predicated  upon  a  rulii^ 
which  admits  or  excfaides  evidence 
unless  a  subatantial  right  of  the  parly  is 
affected,  and 

(1)  Objection,  fo  case  the  ruling  is  one 
admitting  evidence,  a  timely  objection 
or  motion  to  strike  appears  of  record, 
stating  the  specific  ground  of  objection, 
if  the  specific  ground  was  not  apparent 
from  the  context  or 

(2)  Offer  of  proof  in  case  the  ruling  is 
one  excluding  evidence,  the  substance 
of  the  evidence  was  made  known  to  the 
[court]  »- judge-4  by  offer  or  was 
apparent  from  the  oontext  within  which 
questions  were  asked.  ►A  substantial 
right  is  affected  only  if  it  is  more 
probably  true  than  not  true  that  the 
error  materially  contriboted  to  the 

'  decision  or  order  of  the  judge.  Properly 
objected  to  evidence  admitted  in  error 
does  not  affect  a  substantial  right  if 
explicitly  not  relied  upon  by  the  judge  in 
support  of  the  decision  or  order.  •« 

(b)  Record  of  offer  and  ruling.  The 
[court]  ►judge-^  may  add  any  other 
or  further  statement  which  shows  the 
character  of  the  evidence,  the  form  in 
which  it  was  offered,  the  objection 
made,  and  the  ruling  thereon.  [It] 
►The  judge<<  may  direct  the  making  of 
an  offer  in  question  and  answer  fom. 

[(c)  Hearing  of  jury.  In  jury  cases, 
proceedings  shall  be  conducted,  to  the 
extent  practicable,  so  as  to  prevent 
inadmissible  evidence  from  being 
suggested  to  the  jury  by  any  means, 
such  as  making  statements  or  offers  of 
proof  or  asking  questions  in  the  hearing 
of  the  jury.] 

i^(c)<4  [(d)]  Plain  error.  Nothing  in 
this  rule  precludes  taking  notice  of  plain 
errors  affecting  substantial  rights 
although  they  were  not  brought  to  the 
attention  of  the  [court]  ►judge-^. 

{16.104    Prs6minarY  qussMewa. 

(a)  Questions  of  admissibility 
generally.  Preliminary  questions 
concerning  the  quaUfication  of  a  person 
to  be  a  witness,  the  existence  of  a 
privilege,  or  the  admissibility  of 
evidence  shall  be  determined  by  the 
[court]  ►judge -4,  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section.  In  making  [its]  ►such'« 
determination  [it]  ►the  judge-4  is  not 
bound  by  the  rules  of  evidence  except 
those  with  respect  to  privileges. 
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(b)  fUhvancy  conditioned  on  fact 
When  the  relevancy  of  evidence 
depends  upon  the  fulfUUnent  of  a 
condition  of  fact  the  [couHj  »■  judge  << 
shall  admit  It  upon,  or  lubiect  to,  the 
introduction  of  evidence  tufficient  to 
support  a  finding  of  the  fulfillment  of  the 
condition. 

1(c)  Hearing  of/ury.J  Hearing*  on 
the  admissibility  of  confessions  shall  in 
all  cases  be  conducted  out  of  the  hearing 
of  the  jury.  Hearings  on  other 
preliminary  matters  shall  be  so 
conducted  when  the  interests  of  Justice 
require,  or  when  an  accused  is  a  witness 
and  so  requests. 

^(c)  Error  in  determining.  A  ruling  on 
a  preliminary  question  concerning  the 
qualification  of  a  person  to  be  a  witness, 
the  existence  of  a  privilege,  or  the 
admissibility  of  evidence  is  error  only  if 
clearly  erroneous  after  due  regard  is 
given  to  the  opportunity  of  the  judge  to 
assess  the  credibilitv  of  the  witnesses.  A 
ruling  concerning  relevancy,  relevancy 
conditioned  on  fact,  or  involving  the 
exercise  of  discretion  is  eiror  only  if  a 
cieAr  abuse  of  discretion. '< 

f(d)  Testimony  by  accused.  The 
accused  doe*  not,  by  testifying  upon  a 
preliminary  matter,  become  subject  to 
cros*.examinatioa  as  to  the  other  issues 
in  the  case.  J 

»-(d)-<  C(«)]  Weight  and  credibility. 
This  rule  does  not  limit  the  right  of  a 
party  to  introduce  [before  the  juryj 
evidence  relevant  to  weight  or 
credibility. 
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|ia.iot 

When  evidence  which  is  admissible 
as  to  one  party  or  for  one  purpoae  but 
not  admissible  as  to  another  party  or  for 
another  purpoee  is  admitted,  the 
[court]  ►judge '4.  upon  request,  shall 
restrict  the  evidence  to  its  proper  scope 
[and  instruct  the  jury  accordingly]. 

When  a  writing  or  recorded  statement 
or  part  thereof  is  introduced  by  a  party, 
an  adverse  party  may  require  the 
introduction  at  that  time  of  any  other 
part  or  any  other  writing  or  recorded 
statement  which  ought  in  fairness  to  be 
conaidered  contemporaneously  with  it. 

dudidal]  ».offlcUl<4  Node* 

1 11.101.  [Jsaiiiii »( 


(a)  Scope  ofruJe.  This  rule  govam* 
only  [judicial]  ►official  .<  notice  of 
adjudicative  facts. 

(b)  Kinds  of  facts.  [A  judicially] 
►An  offidally'^  noticed  fact  must  be 
one  not  subtoct  to  reasonable  dispute  in 
that  it  is  either  (1)  generally  kno«ni 
tvithin  the  [lofritorial  Jurisdicatlon  of 


the  trial  court]  ►local  area<«.  (2) 
capable  of  accurate  and  ready 
determination  by  resort  to  aource* 
whose  accuracy  cannot  reasonably  be 
questioned  ►or  (3)  derived  from  a  not 
reasonably  disputed  scientific,  medical 
or  other  technical  process,  technique, 
principle,  or  explanatory  theory  within 
the  administrative  agency's  specialized 
Held  of  knowledge. '4 

(c)  When  discretionary.  A  [court] 

►  judges  may  take  [judicial] 
►official'^  notice,  whether  requested  or 
not. 

(d)  When  mandatory.  A  [court] 

►  judge .«  shall  take  [judicial] 
►ofTicial.^  notice  if  requested  by  a 
party  and  supplied  with  the  necessary 
information. 

(e)  Opportunity  to  be  heard.  A  party  is 
entitled  upon  timely  request  to  an 
opportunity  to  be  heard  as  to  the 
propriety  of  taking  [judicial] 
►ofricial-4  notice  and  the  tenor  of  the 
matter  noticed.  In  the  absence  of  prior 
notification,  the  request  may  be  made 
after  [judicial]  ►officials  notice  has 
been  taken. 

(f)  Time  of  taking  notice.  [Judicial] 
►official-4  notice  may  be  taken  at  any 
stage  of  the  proceeding. 

[(g)  Instructing  jury.  In  a  civil  action 
or  proceeding,  the  court  shall  instruct 
the  jury  to  accept  as  conclusive  any  fact 
judicially  noticed.  In  a  criminal  case,  the 
court  shall  instruct  the  jury  that  it  may. 
but  is  not  required  ta  accept  as 
conclusive  any  fact  judicially  noticed.] 

^(g)  Effect  of  XJudiciari  ^official ^ 
notice.  [A  judicially]  ►An  ofTicially-^ 
noticed  fact  is  accepted  as  conclusive.^ 

In  OvU  Acliao*  and 


fltJOl 


[In  all  civil  actions  and  proceedings 
not]  ►Except  as<<  otherwise  provided 
for  by  Act  of  Congress  ►or  by  rule*  or 
regulations  prescribed  by  the 
adininistrative  agency  pursuant  to 
statutory  authority  •«.  a  presumption 
imposes  on  the  party  against  whom  it  is 
directed  the  buiden  of  going  forward 
with  evidence  to  rebut  or  meet  the 
presumption,  but  does  not  shift  to  such 
party  the  burden  of  proof  in  the  sense  of 
the  risk  of  nonpersuasioa  which 
remains  throu^KWt  the  trial  upon  the 
party  on  whom  it  was  originally  cast. 

)lMr[liiaMi 

[In  civil  actions  and  proceedings.] 
►T'^he  effect  of  a  presumption 
respecting  a  fact  which  is  an  element  of 
a  claim  or  defense  as  to  which  State  law 
supplies  the  rule  of  decision  is 


determined  in  accordance  with  State 

■f*       ■  -»^  - .  .     ■«».....  . 

Relevancy  and  Its  Units 


I  ia.401    OeHnWon  of  "Yelevani  ( 

"Relevant  evidence"  means  evidence 
having  any  tendency  to  make  the 
existence  of  any  fact  that  is  of 
consequence  to  the  determination  of  the 
action  more  probable  or  less  probable 
than  it  would  be  without  the  evidence. 


I  lt.408   Relevant 


All  relevant  evidence  is  admissible, 
except  as  otherwise  provided  by  the 
Constitution  of  the  United  States,  by  Act 
of  Congress,  ►by  executive  order •<  by 
these  rules,  or  by  other  rules  ►or 
regulations '4  prescribed  by  [the 
Supreme  Court  pursuant]  ►the 
administrative  agency <<  pursuant  to 
statutory  authority.  Evidence  which  is 
not  relevant  is  not  admissible. 

111.409 


I  of  [prejudtoe,  J  oonfualon  or 

Although  relevant,  evidence  may  be 
excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  [unfair  prejudice.]  confusion  of 
issues,  or  misleading  the  [jury]  ►judge 
as  trier  of  fact.«.  or  by  considerations  of 
undue  delay,  waste  of  time,  or  needless 
presentation  of  cumulative  evidence. 


(a)  Character  evidence  generally. 
Evidence  of  a  peraon's  character  or  a 
trait  of  character  is  not  admissble  for 
the  purpose  of  proving  action  in 
conformity  therewith  on  a  particular 
occasion,  except 

[(1)  Character  of  accused.  Evidence 
of  a  pertinent  trait  of  character  offered 
by  an  accused,  or  by  the  prosecution  to 
rebut  the  same:] 

[(2)  Character  of  victim.  Evidence  of 
a  pertinent  trait  of  character  of  the 
victim  of  the  crime  offered  by  an 
accused,  or  by  the  prosecution  to  rebut 
the  same,  or  evidence  of  a  character 
trait  of  peacefulness  of  the  victim 
offered  by  the  prosecution  in  a  homicide 
case  to  rebut  evidence  that  the  victim 
was  the  first  aggessor] 

[(3)  Character  of  witness.'^ 
►e<4vidence  of  the  character  of  a 
witness,  as  provided  in  rules  607. 608. 
and  000. 

(b)  Other  crimes,  wrongs,  or  acts. 
Evidence  of  other  crimes,  wrongs,  or 
acts  is  not  admissible  to  prove  the 
character  of  a  person  in  order  to  show 
action  in  conformity  therewith.  It  may. 


however,  be  admissible  for  other 
purposes,  such  as  proof  of  motive, 
opportunity,  intent,  preparation,  plan, 
knowledge,  identity,  or  absence  of 
mistake  or  acddenL 


1 10.406   Meltiotfs  of  proving  < 

(a)  Reputation  of  option.  In  all  cases 
in  which  evidence  of  character  or  a  trait 
of  character  of  a  person  is  admissible, 
proof  may  be  made  by  testimony  as  to 
reputation  or  by  testimony  in  the  form  of 
an  opinion.  On  cross-examination, 
inquiry  is  allowable  into  relevant 
specific  instances  of  conduct 

(b)  Specific  instances  of  conduct  In 
case*  in  which  character  or  a  trait  of 
character  of  a  person  is  an  essential 
element  of  a  [chaige]  claim,  or 
defense,  proof  may  also  be  made  of 
specific  instances  of  that  person's 
conduct 


flO.400    HabN;  routine  I 

Evidence  of  the  habit  of  a  person  or  of 
the  routine  practice  of  an  organization, 
whether  corroborated  or  not  and 
regardless  of  the  presence  of 
eyewitnesses,  is  relevant  to  prove  that 
the  conduct  of  the  person  or 
organization  on  a  particular  occasion 
was  in  conformity  with  the  habit  or 
routine  practice. 

f  10.407   Subaoquanl  ramadW  maasuraOb 

When,  after  an  event  measures  are 
taken  which,  if  taken  previously,  would 
have  made  the  event  less  likely  to  occur, 
evidence  of  the  subsequent  measures  is 
not  admissible  to  prove  negligence  or 
culpable  conduct  in  connection  with  the 
event  This  rule  does  not  require  the 
exclusion  of  evidence  of  subsequent 
measures  when  offered  for  another 
purpose,  such  as  proving  ownership, 
control  or  feasibility  of  precautionary 
measures,  if  ooatroverted,  or 
impeachment 


110.400 


andoffsrslo 


Evidence  of  (a)  furnishing  or  offering 
or  promising  to  furnish,  or  (b)  accepting 
or  offering  or  promising  to  accept  a 
valuable  consideration  in  compromising 
or  attempting  to  compromise  a  claim 
which  was  disputed  as  to  either  validity 
or  amount  is  not  admissible  to  prove 
liability  for  or  invalidity  of  the  claim  or 
its  amount  Evidence  of  conduct  or 
statements  made  in  compromise 
negotiations  is  likewise  not  admissible. 
This  rule  does  not  require  the  exdusion 
of  any  evidence  otherwise  discoverable 
merely  because  it  is  presented  in  the 
course  of  compromise  negotiations.  This 
rule  also  does  not  require  exclusion 
when  the  evidence  is  offered  for  another 
purpose,  such  as  proving  bias  or 


prejudice  of  a  witness,  ►or-^  negativing 
a  contention  of  undue  delay  [.  or 
proving  an  effort  to  obetract  a  criminal 
investigation  or  prosecution]. 

%  10^400    Payiaefil  of 


Evidence  of  furnishing  or  offering  or 
promising  to  pay  medical,  hospital,  or 
similar  expenses  occasioned  by  an 
injury  is  not  admissible  to  prove 
liabiUity  for  the  injury. 

f  10.410 


Except  as  othenvise  provided  in  this 
rule,  evidence  of  the  following  is  not[. 
in  any  dvil  or  criminal  proceeding.] 
admissible  against  the  defendant  who 
made  the  plea  or  was  a  participant  in 
the  plea  discussions: 

(a)  A  plea  of  guilty  which  was  later 
withdrawn: 
^     0>)  A  plea  of  nolo  contendere: 

(c)  Any  statement  made  in  the  course 
of  any  proceedings  under  Rule  11  of  the 
Federal  Rules  of  Criminal  Procedure  or 
comparable  state  procedure  regarding 
either  of  the  foregoing  pleas;  or 

(d)  Any  statement  made  in  the  course 
of  plea  discussions  with  an  att<wney  for 
the  prosecuting  authority  which  do  not 
residt  in  a  plea  of  guilty  or  whidi  result 
in  a  plea  of  guilty  later  withdrawn. 
However,  such  a  statement  is 
admissible  [(i)]  in  any  proceeding 
wherein  another  statement  made  in  the 
course  of  the  same  plea  discussions  has 
been  introduced  and  tfie  statement 
ought  in  fairness  be  considered 
contemporaneously  with  it[,  or  (ii)  in  a 
criminal  proceedings  for  perjury  or  false 
statement  if  the  statement  was  made  by 
the  defendant  under  oath,  on  the  record 
and  in  the  presence  of  counsel]. 


S  10.411    UaMMyl 

Evidence  that  a  person  was  or  was 
not  insured  against  liability  is  not 
admissible  upon  the  issue  whether  the 
person  acted  negligently  or  othenvise 
wrongfully.  This  rule  does  not  require 
the  exclusion  of  evidence  of  insurance 
against  liability  when  offered  for 
another  purpose,  such  as  proof  of 
agency,  ownership,  or  control  or  bias  or 
prejudice  of  a  witness. 


[§10412   Rapacaaas;r«lavanooof 
vi(^im'a  oaat  batiawtor.'l 

[(a)  Notwithstanding  any  other 
provision  of  law,  in  a  criminal  case  in 
which  a  person  is  accused  of  rape  or 
assault  with  intent  to  commit  rape, 
reputation  or  opinion  evidence  of  the 
past  sexual  behavior  of  an  alleged 
victim  of  such  rape  or  assault  is  not 
admissible.] 

[(b)  Notwithstanding  any  other 
provision  of  law.  in  a  criminal  case  in 


which  a  person  is  accused  of  rape  or  of 
assault  with  intent  to  commit  rape, 
evidence  of  a  victim's  past  sexual 
behavior  other  than  reputation  or 
opinion  evidence  is  also  not  admissible, 
imless  such  evidence  other  than 
reputation  or  (q>inion  evidence  is — ] 

[(1)  Admitteid  in  accordance  «vith 
paragraphs  (cMl)  and  (cH2)  of  this 
secticm  and  is  constitutionally  required 
to  be  admitted:  or] 

[(2)  Admitted  in  accordance  with 
subdivisions  (c)  and  is  evidence  of—] 

[(A)  Past  sexual  behavior  with 
persons  other  than  the  accused,  ofliered 
by  the  accused  upon  the  issue  of 
whether  the  acciued  was  or  was  not 
with  respect  tb  the  alleged  victim,  the 
source  of  semen  or  injury;  or] 

[(B)  Past  sexual  bc^vior  with  the 
accused  and  is  offered  by  die  accused 
upon  the  issue  of  whether  the  alleged 
victim  ccmsented  to  tite  sexual  bc^vior 
with  respect  to  whidi  rape  or  assault  is 
alleged.] 

[(cMl)  If  the  person  accused  of 
committing  rape  or  assault  with  intent  to 
commit  rape  intends  to  offer  under 
subdivisioii  (b)  evidence  of  qiedfic 
instances  of  the  alleged  victim's  past 
sexual  behavior,  the  accused  sh^  make 
a  written  motion  to  offer  such  evidence 
not  later  than  fifteen  days  before  the 
date  on  w^cfa  die  trial  in  which  sudi 
evidence  is  to  be  offered  is  scheduled  to 
begin,  except  that  the  court  may  allow 
the  motiixi  to  be  made  at  a  later  date, 
induding  during  trial  if  the  court 
determines  either  that  the  evidence  is 
newly  discovered  and  could  not  have 
been  obtained  earlier  throu^  the 
exerdse  of  due  diligence  or  that  the 
issue  to  which  such  evidence  relates  has 
newly  arisen  in  the  case.  Any  motion 
made  under  this  paragraph  shall  be     ' 
served  on  all  odier  poties  and  on  die 
alleged  victim.] 

[(2)  The  motion  described  in 
paragraph  (c)(1)  of  this  section  shall  be 
accompanied  by  a  written  offer  of  proof. 
If  the  court  determines  that  the  offer  of 
proof  conteins  evidence  described  in 
subdivision  (b),  the  court  shall  order  a 
hearing  in  chambers  to  determine  if  such 
evidence  is  admissible.  At  such  hearing 
the  parties  may  call  witnesses,  includir^ 
the  alleged  victim,  and  offer  relevant 
evidence.  Notwithstanding  subdivision 
(b)  of  rule  104,  if  the  relevancy  of  the 
evidence  which  the  accused  seeks  to 
offer  in  the  trial  depends  upon  the 
fulfillment  of  a  condition  of  fact  the 
court  at  the  hearing  in  chambers  or  at  a 
subsequent  hearing  in  chambers 
sdieduled  for  such  purpose,  shall  accept 
evidence  on  the  issue  of  whether  such 
condition  of  fact  is  fulfilled  and  shall 
determine  such  issue.] 


asi4 


/  Vol  SC  Na  12  /  Hiiinday.  lanuaiy  la  IflBB  /  Ptopeaed  Rul— 


[(3)  If  Um  court  determines  on  the 
basis  of  the  hearing  described  ia 
paragrapk  (c)(2]  of  this  section  that  the 
evidence  whidk  the  accused  seeks  to 
offer  is  relevant  and  that  the  probative 
value  of  such  evidence  outweighs  the 
danger  of  unfair  preindioe.  such 
evidence  ihall  be  admissibie  in  the  trial 
to  the  extent  an  ocder  nuide  by  the  court 
specifies  evidence  which  may  be  offered 
and  areas  with  respect  lo  which  the 
alleged  victim  may  be  examined  or 
cross-examined  1 

[(d)  For  purpoaes  of  this  rule,  the 
terra  "past  sexual  behavior"  means 
sexual  behavior  other  than  the  sexual 
behdvior  with  respect  to  which  rape  or 
assault  with  intent  lo  commit  rape  ia  . 
alleged.] 

PrivilatM 

fltJOl    OmmntmM. 

Except  as  otherwise  required  by  the 
Constitution  of  the  United  Slates  or 
provided  by  Act  of  Congress  or  in  rules 
»-or  regulations  ■<  prescribed  (by  the 
Supreme  Court]  »'by  the  administrative 
agency  ^  pursuant  to  statutory 
authority,  the  privilege  of  a  witaess. 
persoa  government.  State,  or  poUtical 
subdivision  thereof  shall  be  governed  by 
the  principles  of  the  conunon  law  as 
they  may  be  interpreted  by  the  courts  of 
the  United  States  in  the  light  of  reason 
and  experience.  However,  [in  dvil 
actions  and  proceedings.]  with  respect 
to  an  element  of  a  aim  or  defense  as  to 
which  State  law  supplies  the  rule  of 
decision,  the  privilege  of  a  witness, 
person,  government.  State,  or  political 
subdivision  thereof  shall  be  de<f>nnlned 
in  accordance  with  Slate  law. 

Wli 


Before  testi^ing.  every  witness  shall 
be  required  to  declare  that  the  witness 
will  testify  truthfully,  by  oath  or 
affirmation  administered  in  a  form 
calcoteled  te  awaken  the  wMnes^ 
conscience  and  impress  the  witneai* 
mind  with  the  duty  to  do  so.  ^L 


lltJtM 

An  interpreter  is  subiad  to  Iha 
provisions  of  these  rules  relating  to 
qualification  as  an  expert  and  the 
administratian  of  an  oaA  or  affinnaHon 
to  make  a  Ime  (ransmtion. 


HtJM    CuipiliHByoll 

The  |Dd«t  presiding  at  the  [trial] 
»>heaf*i«-4  may  no!  testify  In  thai 
[trial]  ►hearing-^  as  a  witnesa.  No 
obiection  need  be  made  in  order  to 
preserve  the  point 


IIMOt    »• 


-•t 


fl«J01    OanaralMlaafi 

Every  person  is  competent  to  be  a 
witness  except  as  otherwise  provided  in 
these  rules.  However,  [in  civil  ections 
and  proceedings.]  with  respect  to  an 
element  of  a  daim  or  defense  as  to 
which  State  law  supplies  the  rule  of 
decision,  the  competency  of  a  witness 
shall  be  determined  in  accordance  with 
Stale  law. 


[(a)  At  the  trial.  A  member  of  the  fury 
may  not  testify  as  a  witness  before  thai 
jury  in  the  trial  of  the  case  in  which  the 
juror  is  sitting.  If  the  {uror  is  called  so  to 
testify,  the  opposing  party  shall  be 
afforded  an  opportunity  to  ob)ect  out  of 
the  presence  of  the  jurv.l 

[(b)  Inquiry  into  voLdity  of  verdict  or 
indictmeoL  Upoa  an  inquiry  into  the 
validity  of  a  verdict  or  indictment,  a 
juror  may  not  testify  as  lo  any  matter  or 
slalenent  occurring  during  the  course  of 
the  Jury's  deliberations  or  to  the  effect  of 
anything  upon  thai  or  any  other  juror's 
mind  or  emotions  as  influencing  the 
juror  to  assent  to  or  dissent  from  the 
verdict  or  indictment  or  concerning  the 
juror's  mental  processes  in  connection 
therewith,  except  that  a  juror  may 
testify  on  tha  question  whether 
extraneous  prejudicial  information  was 
improperiy  brought  to  the  jury's 
atlenlioo  or  whether  any  outside 
influence  was  improperiy  brought  to 
bear  upon  any  iuror.  Nor  may  a  juror's 
affidavit  or  evidence  of  any  statement 
by  the  juror  concerning  a  aiatter  about 
which  the  juror  would  be  precluded 
from  testifying  be  received  for  these 
purposes.] 


IIMOS 

A  witness  may  not  testify  to  a  matter 
unless  evidence  is  introduced  suffident 
to  support  a  finding  that  the  witness  has 
personal  knowledge  of  the  matter. 
Evidence  to  prove  personal  knowledge 
may.  bul  need  not.  consist  of  the 
witness'  own  testimony.  Iliis  rule  is 
subjed  to  the  provisions  of  rule  703. 
relating  to  opinion  testimony  by  expert 
witnesses. 


f ttJOT    Whonsayi 

The  credibility  of  a  witness  may  be 
attacked  by  any  party,  including  the 
party  calling  Ihe  witness. 

(a)  Opinion  and  reputation  evidence 
of  character.  The  credibility  of  a  witness 
may  be  attacked  or  supported  by 
evidence  in  the  form  of  opinion  or 
reputation,  but  subject  to  these 
limitations:  (1)  The  evidence  may  refer 
only  to  character  for  truthfulness  or 


untruthfulneea.  and  (2)  evidence  of 
truthful  character  is  admissible  only 
after  the  character  of  the  witness  for 
truthfulness  has  been  attacked  by 
opinion  or  reputation  evidence  or 
otherwise. 

[h]  Specific  inatances  of  conduct 
Specific  instances  of  the  condud  of  a 
witness,  for  the  perpose  at  attaddag  or 
supporting  the  wilneaa'  credttiility.  other 
than  coovidioo  of  crime  as  provided  in 
rule  em.  may  not  be  proved  by  extrinsic 
evidence.  They  may.  however,  in  the 
discretion  of  the  [ooart]  »- judge  >«  if 
probative  of  tratMulness  or 
untruthfalneaa.  be  inquired  into  on 
cross-examination  of  the  witnesa  (1) 
concerning  die  witness'  character  far 
truthfulness  or  aatruthfulnes^  or  (2) 
concerning  the  character  for  truthfulness 
or  untruthfulness  of  another  witness  as 
to  which  character  the  witness  being 
cross-examined  has  tesliHed.  The  giving 
of  testimony  [,  whether  by  an  accused 
or]  by  any  [other]  witnesa.  does  not 
operate  as  a  waiver  of  the  [accused's  or 
the]  witness'  privilege  against  self- 
incrimination  when  examined  with 
reaped  to  matters  which  relate  onfy  to 
credibihty. 

cofwidiofi  1m  cnme. 

(a)  General  rule.  For  the  purpose  of 
attacking  the  credibility  of  a  witness, 
evidence  that  the  witness  has  been 
convicted  of  a  crime  shaH  be  admitted  if 
eiidted  from  the  witness  or  estaMtshed 
by  puMic  record  during  cross- 
examination  but  only  tf  tbeaiaw  (1) 
was  punishable  by  death  or 
imprisonment  in  excess  of  one  year 
under  the  law  under  which  the  witness 
was  convicled[,  and  the  court 
determines  that  the  probative  value  of 
admitting  this  evidence  outweighs  itf 
prejudicial  effed  to  the  defendant.]  or 
(2)  involved  dishonesfy  or  false 
statement  regardless  of  the  punishment. 

(b)  Time  limit.  Evidence  of  a 
conviction  under  this  rtile  is  iwt 
admissible  if  a  period  of  more  than  ten 
years  has  elapsed  since  the  date  of  the 
conviction  or  of  Ihe  release  of  the 
witness  from  the  confuiement  imposed 
for  that  conviction,  whichever  b  the 
later  date  [,  unless  the  court 
determines,  in  Ihe  interests  of  justice, 
thai  the  probative  value  of  the 
conviction  supported  by  specific  facts 
and  circumstances  substantially 
outweighs  its  prejudicial  eHect 
However,  evidence  of  a  convidion  more 
than  10  years  old  as  calculated  herein,  is 
not  admissible  unless  the  projtonent 
gives  to  the  adverse  party  sufficient 
advance  written  notice  of  intent  to  use 
such  evidence  to  provide  the  adverse 
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parfy  with  a  fair  opportunify  to  contest 
the  use  of  such  evidence]. 

(c)  Effect  of  pardon,  annulment,  or 
certificate  of  rehabilitation.  Evidence  of 
a  convictioa  is  not  admissible  under  this 
rule  if  (1)  the  conviction  has  been  the 
subjed  of  a  pardon,  annulment 
certificate  of  rehabilitation,  or  other 
equivalent  procedure  based  on  a  finding 
of  the  rehabilitation  of  the  person 
convicted,  and  that  person  has  not  been 
oonvided  of  a  subsequent  crime  which 
was  punishable  by  death  or 
imprisonment  in  excess  of  one  year,  or 
(2)  the  conviction  has  been  the  subjed 
of  a  pardon,  annulment,  or  other 
equivalent  procedure  based  on  a  finding 
of  iiuiocence. 

(d)  Juvenile  adjudications.  Evidence  of 
juvenile  adjudications  is  [generally] 
not  admisrible  under  this  rule.  [The 
court  may,  however,  in  a  criminal  case 
allow  evidence  of  a  juvenile 
adjudication  of  a  witness  other  than  the 
accused  if  conviction  of  die  offense 
would  be  admissible  to  attack  the 
credibUity  of  an  adult  and  Ihe  court  is 
satisfied  dial  admission  in  evidence  is 
necessary  for  a  fair  determination  of  the 
Issue  of  guilt  or  innocence.] 

(e)  Pmdency  t>f  appeal.  Thm  pendency 
of  an  appeal  dierefirain  does  not  render 
evidence  of  a  conviction  inadmissible. 
Evidence  of  the  pendency  of  an  appeal 
is  admissible. 


f  1M10 

Evidence  of  the  bebefs  or  opinions  of 
a  witness  on  matters  of  religion  is  not 
admissible  for  the  purpose  of  showing 
that  by  reason  of  their  nature  the 
witness'  credibUify  is  impaired  or 
enhanced. 


fiiueii 


orosr  of  inlsrrDgslion 


(a)  Control  by  [oNirf]  ^judgO'^  The 
[court]  ►  judge-4  shall  exerdse 
reasonable  control  over  the  mode  and 
order  of  interrogating  witnesses  and 
presenting  evidence  so  as  to  (1)  make 
the  interrogation  and  presentatton 
effective  for  the  ascertainment  of  the 
truth.  (2)  avoid  needless  consumption  of 
time,  and  (3)  proted  witnesses  from 
harassaient  or  undue  embarrassment 

(b)  Scope  ofcroea-examination. 
CrOM-examination  should  be  limited  to 
the  subjed  matter  of  the  dired 
examination  and  matters  affecting  the 
crsdibilify  of  the  witiiess.  The  [court] 
►judge'4  may,  in  the  exercise  of 
discretion,  pennit  inquiry  into  additional 
matters  as  if  on  dired  examination. 

(c)  Leading  questions.  Leading 
questions  should  not  be  used  on  the 
dired  examination  of  a  tvitness  except 
as  may  be  necessary  to  develop  the 
witness'  testimony.  Ordinarify  leading 


questions  should  be  permitted  on  cross- 
examinatioiL  When  a  party  calls  a 
hostile  witness,  an  adverse  party,  or  a 
witness  identified  with  an  adverse 
party,  faiterrogation  may  be  by  leading 
questions. 

i  iMJItti  wnHnQ  usao  to  lefrasli  aiamory. 

[Except  as  otherwise  provided  in 
criminal  prqpeedings  by  section  3500  of 
tide  18.  United  States  Code,]  ►I-^f  a 
witness  uses  a  writing  to  refresh 
memory  for  the  purpose  of  testifying, 
either — 

(a)  While  testifying,  or 

(b)  Before  testifying,  if  the  [court] 
►judge-^  in  its  discretion  determines  it 
is  necessary  in  Ihe  interests  of  justice, 
fm  adverse  party  is  entided  to  have  the 
writing  produced  at  the  hearing,  to 
insped  it  to  cross-examine  the  witness 
thereon,  and  to  introduce  in  evidence 
those  portions  which  relate  to  the 
testimony  of  the  witness.  If  it  is  daimed 
that  the  writing  contains  matters  not 
related  to  the  subjed  matter  of  the 
testimony  Ihe  .[court]  ►judge-^  shall 
examine  the  writing  in  camera,  exdse 
any  portion  not  so  related,  and  order 
delivery  (rf  the  remainder  to  the  party 
entitled  thereto.  Any  portion  withheld 
over  objections  shall  be  ineserved  and 
made  available  [to  the  appellate  court] 
in  the  event  of  [an  appeal]  ^review'^ 
if  a  writing  is  not  produced  or  delivered 
pursuant  to  order  under  this  rule,  the 
[court]  ►judge-^  shall  make  any  order 
justice  requires],  except  that  in  criminal 
cases  when  the  prosecution  elects  not  to 
compfy.  the  order  shall  be  one  striking 
the  testimony  or.  if  the  court  in  its 
discretion  determines  dial  the  interests 
of  jxistice  so  require,  declaring  a 
mistrial]. 

flMIS   Piiw  sIstoiMSiilsof  wMnsssas. 

(a)  Examinirtg  witness  concerning 
prior  statement  in  examining  a  witness 
concerning  a  prior  statement  made  by 
the  witness,  whether  written  or  not  the 
statement  need  not  be  shown  nor  its 
contents  disdosed  lo  Ihe  witness  at  that 
time,  but  on  request  the  same  shall  be 
shown  or  disdosed  to  opposing  counsel 

(b)  Extrinsic  evidence  of  prior 
inconsistent  statement  of  witness. 
Extrinsic  evidence  of  a  prior 
inconsistent  statement  by  a  witness  is 
not  admissible  unless  Ihe  witness  is 
afforded  an  opportunity  to  explain  or 
deny  the  same  and  the  opposite  party  is 
afforded  an  opportunity  lo  interrogate 
Ihe  witness  tlmeon,  or  the  interests  of 
justice  otherwise  require.  This  provision 
does  not  appfy  lo  admissions  of  a  party- 
opponent  as  defined  in  rule  801(dK2). 


f1tj614   CaangandhMsrrogaMenof 
wttnsssss  by  leourt)  »>|udge-«. 

(a)  Calling  by  f,the  courtj  ^the 
Judges.  The  [court]  ►judgC'^  may.  on 
[its]  ►the  judge's •<  own  motion  or  at 
the  suggestion  of  a  party,  call  witnesses, 
and  all  parties  are  entitied  to  cross- 
examine  witnesses  thus  called. 

(b)  Interrogation  by  Ithe  courij  ^the 
judge'^.  The  [court]  ►  judge  ■<  may 
interrogate  witnesses,  whether  calleid  by 
[itself]  ►the  judge-«  or  by  a  party. 

(c)  (Ejections.  Objections  to  the 
calling  of  witnesses  by  the  [court] 
►judge'4  or  to  interrogation  by  [it] 
►the  judge-4  [may  be  made  at  the  time 
or  at  the  next  available  opportunity 
when  the  jury  is  not  present]  ►must  be 
limely.<< 


f1i.81S   EadiMionofi 

At  Ihe  request  of  a  party  die  [court] 
►judge-4  shall  order  witnesses 
exduded  so  that  they  cannot  hear  the 
testimony  of  other  witnesses,  and  [it] 
►the  judge-4  may  make  Ihe  order  of 
[it]  ►the  judge'S'4  own  motion.  This 
rule  does  not  authorize  exdusimi  of  (a)  a 
party  who  is  a  natural  person,  or  (b)  an 
oCBceroremployeeof  party  which  is  not 
a  natural  person  designated  as  its 
representotive  by  its  attorney,  or  (c)  a 
perscm  whose  presence  is  shown  by  a 
party  to  be  essential  to  the  presentation 
of  the  party's  cause. 


§18.701    Opinion 


by  taw 


If  the  witness  is  not  testifying  as  an 
expert  the  witness  testimony  in  the 
form  (rf  opinions  or  infermoes  is  limited 
to  dioee  opinions  or  inferences  which 
are  (a)  rati<HiaUy  based  on  the 
perception  of  the  witness  and  (b)  helpful 
to  a  dear  understanding  of  the  witness' 
testimony  or  the  determination  of  a  fad 
in  issue. 


918L7M 

If  scientific  technical,  or  odier 
specialized  knowledge  will  assist  the 
►judge  aS'<  trier  of  fad  to 
understanding  the  evidence  or  to 
determine  a  fad  in  issue,  a  witness 
qualified  as  an  expert  by  knowledge, 
skill,  ejqierience.  training,  or  education, 
may  testify  diereto  in  the  form  of  an 
opinion  or  otherwise. 

fWTOS 


The  facts  or  data  in  the  particular 
case  upon  which  an  expert  bases  an 
q;)inion  or  inference  may  be  those 
perceived  by  or  made  known  to  the 
expert  at  or  before  Ihe  hearing.  If  of  a 
type  reasonabfy  relied  iqxm  hy  experts 
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in  the  I 

opinionsor  I 

lh«  facte  ar  data  oaod  not  ba  adniaaibia 

in  avidanca. 

C(a)  Except  a*  provided  in 
•ubdivition  (b).l  ►T^ettimony  in  the 
form  of  an  opinion  or  inference 
otherwise  admlMiMe  is  not 
objectiooable  because  it  embraces  an 
ultimate  issue  to  be  decided  by  the 
kludge  aS'4  trier  of  fact 

[(b)  No  expert  witness  testifying  with 
respect  to  rtie  mental  state  or  condition 
of  a  defsadant  in  a  criminal  case  may 
state  an  opinion  or  infervnoe  as  to 
whether  the  defendant  did  or  did  not 
hdve  the  mental  state  or  condition 
constituting  an  element  of  the  crime 
charged  or  of  a  defense  thereto.  Such 
ultimate  issues  are  matti>rs  for  the  trier 
of  fact  alone.] 

The  expert  may  testify  in  terms  of 
opinion  or  inference  and  give  reasons 
therefor  without  prior  disclosure  of  the 
underlying  facts  or  data,  unless  the 
[court]  kludge ■<  requires  oth4>rwiso. 
The  expert  may  in  any  event  be  r^uired 
to  disclose  the  underlying  acts  or  data 
on  cross-examination. 


civil 
)ust  CO 


1 1g.7M    [WsBsrvedl.  [Coyrt  i 
asparte.] 

[(a)  Appointment.  The  court  may  on 
its  own  motion  or  on  the  motion  of  any 
party  enter  an  order  to  show  causa  why 
expert  witnesses  should  not  be 
appointed,  and  may  request  the  parties 
to  submit  nominations.  The  court  may 
appoint  any  expert  witnesses  agreed 
upon  by  the  parties,  and  may  appomt 
expert  witnesses  of  its  own  selection. 
An  expert  witness  shall  not  be 
appointed  by  the  court  unless  the 
witness  consents  to  act.  A  witness  so 
appointed  shall  be  informed  of  the 
witness'  duties  by  the  court  is  writing,  a 
copy  of  which  shall  be  filed  with  the 
clerk,  or  at  a  conference  in  which  the 
parties  shall  have  opportunity  to 
participate.  A  witness  so  appointed 
shall  advise  the  parties  of  the  witness' 
findings,  if  any:  the  witnf^sa'  disposition 
may  ba  taken  by  any  party;  and  the 
witness  may  ba  callad  to  testify  by  the 
court  or  any  party.  The  witness  shall  be 
subject  to  cross-examination  by  each 

witness.] 

[(b)  Compmuatiaa.  Expast  wilnaasas 
so  appointed  are  aotltlad  to  raaaoMshle 
compensatioa  ta  whalevar  simb  Iha  court 
may  sUomt.  Tk*  ooMMoaatiao  thus  Aiiad 
is  payable  kom  tmm  wblak  aay  ba 
provided  by  law  i»  r riataal  cases  aad 


Involviiif 
tka  fifth 

la  alhar  oMl  acMoM  and 

proceed^s  tha  |C]— yensaHnw  shaU  be 
paid  by  the  partias  tai  sack  proportion 
and  at  such  time  as  the  court  directe. 
and  thereafter  charged  in  Uke  manmr  as 
other  eaata.]  "^ 

[(c)  Diackmmn  of  appointment  la  the 
exercise  of  its  diaaation.  the  coort  may 
authoriaa  dlsdoaafe  to  the  jary  of  the 
fact  that  tha  coart  appointed  tha  expert 
witness.] 

[(d)  Parties '  experts  of  own  aelectkm. 
Nothing  in  this  rule  liaiite  tha  parlies  in 
calling  expeil  witnesses  of  their  own 
selectioa] 

Haaisay 


lafl)< 


fltJOl 

(a)  Statement.  A  "statement" 
oral  or  written  assertion  or  (2) 
nonverbal  conduct  of  a  person,  if  it  is 
intended  by  the  person  as  an  assertion. 

(b)  Declarant.  A  "declarant"  is  s 
person  who  makes  a  statement. 

(c)  Heanay.  "Hearsay"  is  a  statement, 
other  than  one  made  hir  So  declarant 
while  testifying!  at  the  fWal  or] 
hearing,  offered  in  evidence  to  prove  the 
truth  df  the  matter  asserted. 

(d)  Statementa  which  are  not  hearaay. 
A  statement  is  not  hearsay  if— 

(1)  Prior  Mlatenient  by  witneaa.  The 
declarant  testifies  at  the  [trial  or] 
hearing  and  is  subiect  to  cross- 
examination  concerning  the  statement, 
and  the  statement  is  (i)  inconsistent  with 
the  declarant's  testimony,  [and  was 
given  under  oath  snbfect  to  the  penalty 
of  perjury  at  a  trial  hearing,  or  other 
proceeding,  or  in  a  deposition.]  or  (ii) 
consistent  with  the  declarant's 
testimony  snd  is  offered  to  rebut  an 
express  or  implied  charge  against  tha 
declarant  of  recent  fabrication  or 
improper  influence  or  motive,  or  (iti)  one 
of  identification  of  a  person  made  after 
perceiving  the  person:  or 

(Z)  Admiaaion  by  party-opponent.  The 
statement  is  offered  against  a  party  and 
is  (i)  the  party's  own  statement  in  either 
an  individual  or  a  representative 
capacity,  or  (ii)  a  statement  of  which  the 
party  has  manHested  an  adoption  or 
belief  in  its  tnih.  or  (iii)  s  statement  by 
a  person  authorized  by  the  party  to 
make  a  statanent  concerning  tha 
subiect  or  (iv)  a  statesMnt  by  tha 
party's  afmt  or  servant  concatniag  a 
matter  within  tlw  soopa  of  tha  agsncy  or 
employment,  arade  daring  the  existanoe 
of  the  relaWenahip.  or  (v)  a  statrmsnt  by 
a  caconsptrater  of  a  party  daring  Am 
couiaa  and  te  fcirtheraaoe  of  the 
conspiracy. 


Hearsay  is  not  wkatesiMe  axcept  as 
provided  by  ikese  rules  or  [by  oflier 
rules  prescribed  by  the  Supreme  Cotirt] 
^by  rules  or  regulations  ol  the 
Administrative  Agency  prescribed  <« 
pursuant  to  statatoty  aathurity  or  by  Act 
of  Congress. 

lltJOl 

all 

(a}  IW  falbwing  are  not  excluded  by 
the  hearsay  rula.  avaa  though  the 
declarant  is  avaflable  as  s  witness: 

(1)  Present  aenae  impreasion.  A 
statement  describing  or  explaioiog  an 
event  or  condition  made  while  the 
declarant  was  perceiving  the  event  or 
condition,  or  iounedtelely  thereafter. 

(2)  Excited  utterance.  A  statement 
relating  to  a  startling  event  or  condition 
made  while  the  dectarant  was  aoder  the 
stress  of  excitement  caused  by  the  event 
or  condition. 

(3)  77>en  exiating  mental,  emotional, 
or  physical  condition.  A  statement  of 
the  declarant's  then  existing  slate  of 
mind,  emotion,  sensation,  or  physical 
condition  (such  as  intent,  plan,  motive, 
design,  mental  feeling,  pain,  and  bodily 
health),  but  not  including  a  statement  of 
memory  or  belief  to  prove  the  fact 
remembered  or  believed  unless  it  relates 
to  tha  execution,  revocatioa 
identification,  or  terms  of  declarant's 
wrill. 

(4)  Statementa  forpurpoaea  of  medical 
diagnoaia  or  treatment  Statements 
made  for  purposes  of  medical  diagnosis 
or  treatment  and  describing  medical 
history,  or  past  or  present  symptoms, 
pain,  or  sensations  or  the  inception  or 
general  character  of  the  cause  or 
external  source  thereof  insofar  as 
reasonably  pertinent  to  dia^iosts  or 
treatment. 

(5)  Recorded  recollection.  A 
memorandum  or  record  concerning  a 
matter  about  which  a  witness  once  had 
knowledge  but  now  has  insufTident 
recollection  to  enable  the  witness  to 
testify  fully  and  accurately,  shown  to 
have  been  made  or  adopted  by  the 
witness  when  the  matter  was  fresh  in 
the  witness'  memory  and  to  reflect  that 
knowledge  correctly.  [If  adnutted.  the 
memorandum  or  record  amy  be  read 
into  evidence  but  may  not  itself  be 
received  as  an  exhibit  unless  offered  by 
an  adverse  party.] 

(6)  Recorda  ofregnlariy  conducted 
activity.  A  msawrandam,  report,  record, 
or  data  riiamilahnn  ia  any  iorm.  of  acta. 
events,  conilitions.  opinions,  or 
diagnoses.  SMde  at  or  near  the  liaae  by. 
or  from  inforamtion  traasmittad  by.  a 
person  with  kasnis^gs.  if  kept  ia  the 
course  of  a  repdatly  < 


activity,  and  if  it  was  tha  regular 
practice  of  that  business  activity  to 
make  the  memoiandum.  report,  record, 
or  data  coaapQation.  all  as  sho«vn  by  the 
testimony  of  the  custodian  or  other 
qualified  witness,  unless  the  source  of 
information  or  the  method  of 
circumstances  or  preparatioo  indicate 
lack  of  tnistworthiBess.  The  term 
"business"  as  used  in  this  paragraph 
includes  business,  institutifm. 
association,  profession,  occupation,  and 
calling  of  every  kind,  whether  or  not 
conducted  for  profit 

(7)  Abaeace  of  entry  in  recorda  kept  in 
accordance  wMi  the  proviaiona  of 
para^vph  (d)f8).  Evidence  that  a  matter 
is  not  indoded  in  the  memoranda 
reports,  tecords.  or  data  compUations.  in 
any  form,  kept  in  accordance  witfi  the 
provisions  of  paragraph  (aH6)  of  diis 
section,  to  prove  the  nonoccurrence  or 
nonexistence  of  the  matter,  if  the  matter 
was  of  a  kind  of  which  a  memorandum, 
report  record,  or  data  compilation  was 
regularly  made  and  preserved,  unless 
the  sources  of  information  or  other 
drcnmstanoas  indicate  lack  of 
trustworthiness. 

(8)  Public  recorda  and  reports. 
Records,  reports,  statements,  or  data 
compilations,  in  any  foim.  of  public 
offices  or  agencies,  setting  forth  (i)  the 
activities  of  the  office  or  agency,  or  (ii) 
matters  observed  pursuant  to  duty 
imposed  by  law  as  to  which  matters 
there  was  a  duty  to  report[,  exdudiog. 
however,  in  criminal  cases  matters 
observed  by  police  officers  and  other 
law  enforcement  personnel]  or  (iii)  [in 
civil  actions  and  proceedings  and 
against  the  Government  in  criminal 
cases.]  factual  findings  resulting  from 
an  investigation  made  pursuant  to 
authority  granted  by  law.  unless  the 
sources  of  information  or  other 
circumstances  indicate  lack  of 
trustworthiness. 

(9)  Recorda  of  vital  atatistica.  Records 
or  data  compilations,  in  any  form,  of 
births,  fetal  deaths,  deaths,  or  marriages, 
if  the  report  thereof  was  made  to  a 
public  office  pursuant  to  reqniremento  of 
law. 

(10)  Absence  of  public  record  or  entry. 
To  prove  the  absence  of  a  record,  npatt, 
statement  or  data  compilation,  in  any 
form,  or  the  nonoccurrence  or 
nonexistence  of  a  matter  of  which  a 
record,  report  statement  or  data 
compBatioa,  In  any  ibrm.  was  regularly 
made  and  praservad  by  a  public  office 
or  agency,  evidence  in  the  farm  of  a 
certification  in  aooordance  arith  rule  902. 
or  testimony,  that  diligent  seardi  foiled 
to  disclose  the  record,  report  statement 
or  data  compilation,  or  entry. 

(11)  Recorda  of  religious 
oiganiMotJons,  Stateotente  of  births. 


marriages,  divorces,  deaths,  legitimacy, 
ancestry,  relationship  by  blood  or 
marriage,  or  other  siaular  facte  of 
personal  orCaadiy  Ustocy,  contained  in 
a  regularly  k^  record  or  a  religious 
organization. 

(1^  Marriage,  bt^ttismal,  and  similar 
certificates.  Statementa  of  fact 
contained  ia  a  certificate  that  the  maker 
performed  a  marriage  or  other  ceremony 
or  administered  a  sacrament  made  by  a 
clergyman,  public  offictal  or  other 
person  autiiorized  by  the  rules  or 
practices  of  a  religious  organization  or 
by  law  to  perform  the  act  certified,  and 
purporting  to  have  been  issued  at  the 
time  of  the  act  or  within  a  reasonaUe 
time  thereafter. 

(13)  Family  records.  Statementa  of 
fact  concerning  posonal  or  family 
history  contained  in  family  KUes. 
genealogies,  charts,  engravings  on  rings, 
inscriptions  on  family  portraits, 
engravings  on  urns,  crypts,  or 
tombstones,  or  the  like. 

(14)  Records  of  documents  affecting 
an  interest  ia  property.  The  record  of  a 
document  purporting  to  estaUish  or 
affect  an  interest  in  property,  as  proof  of 
the  content  of  the  original  recorded 
document  and  ite  execution  and  delivery 
by  each  person  by  whom  it  purports  to 
have  been  executed,  if  the  record  is  a 
record  of  a  public  office  and  an 
applicable  statute  authorizes  the 
recording  of  documenta  of  that  kind  in 
that  office. 

(15)  Statements  ia  documents 
affecting  an  interest  in  property.  A 
statement  contained  in  a  document 
purporting  to  establish  or  affect  an 
interest  in  property  if  the  matter  stated 
was  relevant  to  the  purpose  of  the 
document  unless  dealings  with  the 
property  since  the  document  uras  made 
have  been  inconsistent  with  the  truth  of 
the  statement  or  the  purport  of  the 
document 

(16)  Statements  in  ancient  documents. 
Statementa  in  a  document  in  existence 
twenty  years  or  more  the  authenticity  of 
which  is  established. 

(17)  Market  reports,  commercial 
publications.  Maiicet  quotations, 
tabulations,  lists,  directories,  or  other 
published  compilations,  generally  used 
and  relied  upon  by  the  public  or  by 
persons  in  particular  occupations. 

(18)  Learned  treatises.  To  the  extent 
called  to  the  attention  of  an  expert 
witness  upon  cross-examination  or 
relied  upon  by  the  expert  witness  in 
direct  examination,  statementa 
contained  in  published  treatisea. 
periodicals,  or  pamphleta  on  a  subject  of 
history,  aiedicine.  or  other  science  or 
art  established  as  a  reliable  authority 
by  ^e  testimony  or  admission  of  the 
witness  or  by  odier  aiqiert  testisnony  or 


by  [judicial]  ►official'^  notice,  [if 
admitted,  the  statementa  aMy  be  read 
into  evidence  but  may  not  be  received 
as  exhibits.] 

(19)  Reputation  concerning  personal 
or  family  hiatmy.  Reputation  among 
members  of  a  person's  family  by  blood, 
adoption,  or  marriage,  or  among  a 
person's  associates,  or  in  the 
community,  conoemmg  a  person's  birth, 
adoption,  marriage,  divorce,  death, 
legitimacy,  relationship  by  blood, 
adoption,  or  marriage,  ancestry,  or  other 
similar  fact  of  personal  or  family 
history. 

(20)  Reputation  concerning 
boundaries  or  general  history. 
Reputation  in  a  community,  arising 
before  the  controversy,  as  to  boundaries 
of  or  customs  affecting  lands  in  the 
community,  and  reputation  as  to  evento 
of  general  history  important  to  the 
community  or  State  or  nation  in  which 
located. 

(21)  Reputation  as  to  character. 
Reputation  of  a  person's  character 
among  associates  or  in  the  community. 

(22)  fudgment  of  previous  conviction. 
Evidence  of  a  final  judgment,  entered 
after  a  trial  or  upon  a  plea  of  guilty  (but 
not  upon  a  plea  of  nolo  contendere). 
adjudging  a  person  guilty  of  a  crime 
punishable  by  death  or  imprisonment  in 
excess  of  one  year,  to  prove  any  fact 
essential  to  sustain  the  judgment  [,  but 
not  including,  when  offered  by  the 
Gcvemment  in  a  criminal  prosecution 
for  purposes  other  than  impeachment 
jud^ents  against  persons  other  than 
the  accused] .  The  pendency  of  an 
appeal  may  be  shown  but  does  not 
affect  admissibility. 

(23)  Judgment  as  to  personal,  family, 
or  general  history,  or  boundaries. 
Judgmenta  as  proof  of  matters  of 
personal,  family  or  general  history,  or 
boundaries,  essential  to  the  judgment  if 
the  same  would  be  provable  by 
evidence  of  reputation. 

(24)  Other  exc^Uions.  A  statement 
not  specifically  covered  by  any  of  the 
foregoing  exceptions  but  having 
equivalent  circumstantial  guarantees  of 
trustworthiness  [to  the  aforementioned 
hearsay  excqitions].  if  the  court 
[judge]  determines  that  (i)  the 
statement  is  offered  as  evidence  of  a 
material  fact  (ii)  the  statement  is  more 
probative  on  the  point  for  which  it  is 
offered  than  any  other  evidence  which 
the  proponent  can  procure  through 
reasonable  efforts;  and  (iii)  the  general 
purposes  of  dtese  rules  and  the  inleresto 
of  justice  wrill  best  be  served  by 
admission  of  the  statement  into 
evidence.  However,  a  statement  may  not 
be  admitted  under  this  exception  unless 
the  fwoponent  of  it  aukas  known  to  the 
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■dverM  party  Miffldently  in  •dvanc*  of 
thfl  trial  or  haarina  to  provida  tha 
adveraa  party  with  a  fair  opportunity  to 
prapara  to  maat  it.  tha  proponant't 
intentioa  to  oflar  tha  atatamant  and  tha 
particulara  of  it.  inchidint  tha  nama  and 
addraaa  of  tha  dadarant 

►  (25)  Self-authenUcation.  The  salf- 
authenticatlon  of  documanta  and  othar 
ilema  aa  providad  in  Rula  90X<4 

►(2S)  Billt.  BtUmatm  and  ReportM.  In 
actiona  involving  paraonal  infury  or 
damaga  to  property,  tha  following  billa, 
eatimatee.  and  report*  as  relevant  to 
prove  the  value  and  reaaonablenesa  of 
the  charges  for  servteea.  labor  and 
materials  stated  therein  and.  wher* 
applicable,  the  necessity  for  furnishing 
the  same,  unless  the  sources  of 
information  or  other  drcumstanoaa 
indicate  lack  of  truatworthinaa*. 
providad  that  a  copy  of  said  bill 
aetimata.  or  report  haa  bean  served  upon 
the  adveraa  party  sufficiently  in 
advance  of  the  hearing  to  provide  the 
adverse  party  with  a  fair  opportunity  to 
prepare  to  obfoct  or  meat  Ib^ 

►(i)  Hoapital  bills  on  tha  official 
letterhead  or  billhead  of  the  hospital, 
when  dated  and  itamliad-^ 

»>(ii)  BUla  of  doctors  and  dentists, 
when  dated  and  containing  a  statement 
showing  tha  data  of  each  vlait  and  tha 
charge  Uiarefor.'^ 

»>(Ui)  BUla  of  ragiatarad  nuiaaa. 
lioenaed  practical  nurses  and  physical 
therapists,  or  other  lloansad  haafth  care 
providers  when  dated  and  containing  an 
itemized  statement  of  the  days  and 
hours  of  sarvica  and  charges  therefor.  < 

►  (iv)  BUla  for  madldna.  eyeglasses, 
prosthetic  davicaa.  medical  baits  or 
similar  itema.  wh«i  dated  and 
itamlmd^ 

►(v)  Property  repair  bills  or 
astimatea.  whan  dated  and  ItamiMd. 
setting  forth  the  charges  for  labor  and 
material  In  tha  case  of  an  aatiouita.  Um 
party  intending  to  offer  the  eatimata 
shall  forward  with  his  notice  to  tha 
adverse  party,  together  with  a  copy  of 
the  estlmala.  a  statement  indicating 
whether  or  not  the  property  was 
repaired,  and.  if  ao.  whether  the 
eatimated  repairs  where  made  in  fiill  or 
In  part  and  by  whom,  the  ooet  thereof, 
together  with  a  copy  of  the  biU 
therefore.  << 

►(vi)  Report  of  the  rata  of  earnings 
and  time  kiat  from  work  or  loet 
compensation  prepared  by  an  employer 
on  ofRdal  letterhaad.  when  dated  and 
itemiiad.  The  adverse  party  may  not 
dispute  tha  authenticity,  the  vahie  of 
reaaooablenesa  of  such  chaigaa.  the 
neceealty  therefore  or  the  accuracy  of 
tha  raport.  unlet*  Iha  advaiM  party  like 
and  serves  written  obiection  thereto 
sufRdently  in  advance  of  the  hearing 


stating  tha  objections,  and  the  grounds 
thereof,  that  tlM  adverse  party  wUI  make 
if  the  biU.  eatimata.  or  reports  is  offered 
at  Uta  time  of  the  hearing.  An  adverse 
party  may  call  the  author  of  the  bill, 
eatimata.  or  report  as  a  wltnaaa  and 
examine  the  witness  as  if  under  croes- 
examinatioo.^ 

►(27)  Medical  nporU.  In  actions 
involving  injury,  Ulnesa,  diaease.  deadi. 
disabUity.  or  physical  or  mental 
impairment,  doctor,  hoapital  laboratory 
and  othar  medical  raporta,  made  for 
purpoaas  of  medical  treatment,  unlasa 
tha  sowcee  of  information  or  ottiar 
drcumstanoae  indicate  lack  of 
truatworthineaa.  providad  that  a  oo|iy  of 
tha  report  has  been  filed  and  served      ^ 
upon  tha  adveraa  party  sufficiently  In 
advance  of  the  hearing  to  provide  tha 
adveraa  party  with  a  fair  opportunity  to 
prapara  to  obfact  or  aaat  it  The  advaraa 
party  may  not  ob|ect  to  die  a<hniaelbUity 
of  the  report  nnleea  tha  adverse  party 
fllea  and  sarvee  written  ob|ectioa 
thereto  sufBdently  to  advance  of  tha 
haariiM  atetlnf  dw  obiectfoaa.  and  tha 
ground  tharmir.  that  the  adverse  party 
wUl  asaka  If  die  report  ia  offered  at  die 
time  of  die  hearing.  An  adverse  party 
may  call  tha  author  of  tha  medical  report 
aa  a  witnaaa  and  exafldne  Ibt  wftaea*  aa 
if  under  croae  eiramination  ^ 

►(28)  Wrtmnrtportaoftxpit 
witnmtm.  Written  rsoorto  of  an  eiqMff 
witnaeapreparad  with  a  view  toward 
litigation.  Indudii«  but  not  Umitad  to  a 
diai^Matic  report  of  a  doctor,  inchiding 
inferences  and  opinions,  when  on 
official  letterhead,  when  dated,  when 
Inchiding  a  stetement  of  the  expert's 
qualiflcationa.  when  inchiding  a 
summary  of  experience  aa  an  expert 
witnaaa  la  btifitioa.  when  inchiding  die 
baaie  facta,  dhta.  and  opiniona  forming 
the  baaia  of  tha  inferenoaa  or  opinioas. 
and  whan  including  dte  reaaona  for  or 
expianatifoa  of  tha  inferencea  and 
opinion*,  ao  far  M  admiaaibla  under 
rula*  of  avldaBO*  appliod  ea  dioagh  Um 
witnaae  waa  dMO  praasnt  and  tastifyiaf. 
unless  dw  sooroee  of  infafmation  or  dto 
method  or  drcometanoee  of  preparatton 
bMhcate  lack  of  tiuatwerthinaea. 
providad  that  a  copy  of  the  report  haa 
bean  mad  aad  sarvad  ipoa  dte  advan* 
party  sufBdently  In  advance  of  die 
hearing  to  provide  the  adveraa  party 
with  a  fair  opportunity  to  prapara  to 
ob)ect  or  meet  it  The  adveraa  party  may 
not  obiaet  to  die  admlaaibUity  of  dw 
report  iinlsa*  th*  adveraa  party  fllea  and 
sarvee  written  obfectioB  diereto 
•uffidendy  la  advanoa  of  dw  hearing 
steting  tha  ob|ectiona.  and  dw  groonda 
therefor,  that  the  adverse  party  wUl 
make  If  dw  r*port  I*  offarad  at  dw  daw 
of  dw  hearing  An  adveraa  party  may 
caU  dw  expert  aa  a  witneea  and  examine 


the  witness  as  if  under  cross- 
examination.  ■< 

►(29)  Written  ttatementt  of  lay 
witnesses.  Written  statements  of  a  lay 
witness  made  under  oath  or  affirmation 
accompanied  by  a  certificate  of 
acknowledgement  executed  in  a  manner 
provided  by  law  by  a  notary  public  or 
odier  officer  authovized  by  law  to  take 
acknowledgements,  so  far  as  admissible 
under  the  rales  of  evidence  applied  aa 
though  the  witneea  was  than  present 
and  testifying,  iinlasa  the  aouraa  of 
information  or  tha  Batbod  or 
circumstanoea  of  praparatiaa  indicate 
ladt  of  truatmnfthln***  provided  (i)  dwt 
a  copy  of  the  writtaa  atatamant  has  been 
filed  and  served  upoa  dw  advarae  party 
wfBciantly  in  advaaca  of  Ih*  hearing  to 
provide  the  adveraa  party  widi  a  lair 
opportunity  to  prapara  to  obfact  or  meet 
it  and  (U)  If  dw  witnaaa  to  not 
unavaUable  aa  defined  fa  Rale  iO«(a) 
dwt  no  adveraa  party  haa  aafBdenUy  In 
advance  of  the  hearing  tiled  aad  aarved 
upon  the  noticing  party  a  written 
demand  that  dw  witnaee  be  produced  bi 
person  to  teetify  at  the  hearing  An 
advarae  party  may  caU  dw  d*clarant  a* 
a  witnaaa  and  exaadae  te  wltaeee  aa  if 
under  cmae  evamfaattna  -^ 

►(30)  DepoeitioB  tmtimony. 
Teathaeay  givaa  aa  a  witaaa*  fa  a 
depoeition  taken  to  aompHanca  with  law 
fa  the  course  of  the  aanw  proceeding,  so 
far  as  admlsaibia  nader  the  ralea  of 
evidence  api^iad  aa  thoogh  dw  witness 
was  dwa  preaaat  aad  faatiftring.  if  the 
party  agafast  whoa  dw  toatfaaony  is 
now  omred  had  an  opportunity  and 
similar  motive  to  develop  the  leetimony 
by  direct  croea,  or  redirect  examinaUon. 
provided  that  a  notice  of  intention  to 
offer  the  depoeition  fa  evidence. 
toMther  with  a  copy  thereof  if  not 
otherwise  previously  provided,  haa  been 
aarved  upon  dw  adveraa  party 
suffldently  fa  advance  of  the  hearing  to 
provide  the  adverse  party  widi  a  fair 
opportunity  to  prepara  to  meet  it  An 
advarae  party  awy  caH  dw  deponent  aa 
a  witnaee  and  examine  the  witneee  aa  if 
imdar  croea  examinatiorii  m 

►(b)  (itosstrved)^ 


(a)  Definition  of  unaraHabHity. 
"UnavaUabUity  as  a  wifaess"  inchides 
situations  fa  which  the  declarant — 

(1)  is  exempted  by  ruling  of  the 
[coort]  ►Mge^  oa  the  ground  of 
privilege  Ikon  taati^riag  eoaoeming  the 
snbiect  matter  of  the  declarant's 
sfateinent:or 

(2)  Persiste  fa  refusing  to  testify 
concerning  the  subject  matter  of  the 
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dedaranf  s  steteawat  despite  an  order 
of  the  fooort]  ►|udge-^  to  do  so;  or 

(3)  Testifies  to  a  lack  of  memory  of  die 
su^ect  matter  of  the  dedarant's 
steteiwnt:  or 

(4)  Is  unable  to  be  present  or  to  testify 
at  the  hearing  bacaaae  of  death  or  then 
existing  physical  or  mental  ilfaees  or 
infirmity:  or 

(5)  Is  absent  from  the  hearing  mid  the 
proponent  oi  a  atatement  has  been 
unaUe  to  procura  the  dedaranf  s 
attendance  (or  fa  the  case  of  a  hearsay 
exception  under  para^vidis  (b)  (2).  (3). 
or  (4)  of  this  section,  the  dedaranf  s 
attendance  or  testimony)  by  process  or 
other  reasoneble  means. 

A  dedarant  to  not  unavailable  as  a 
witaess  if  exemption,  refusal  ciaira  of 
lack  of  memory,  inability,  or  absence  to 
due  to  dw  procurement  or  wrongdoing  of 
the  proponent  of  a  stetement  for  the 
purpoee  of  preventing  die  witness  from 
attending  or  testifying. 

(b)  Ikanay  exceptions.  Hie  following 
are  not  excluded  by  the  hearsay  nne  if 
the  dedarant  to  onavrifable  as  a 
witness: 

(1)  Former  testimony.  Testimony 
given  as  a  wi^ss  at  another  heariqg  of 
the  same  or  a  difuirent  proceeding,  or  m 
a  depoeition  taken  fa  compKance  with 
law  fa  dw  course  of  die  same  or  another 
proceeding,  if  dw  party  against  whom 
the  testimony  to  new  offered,  [or,  in  a 
dvU  action  or  proceeding],  a 
predecessor  fa  interest  had  an 
opportunity  and  similar  motive  to 
develop  the  teetimony  by  direct  cross, 
or  redired  examination. 

{2)  Statement  ander  belief  of 
impending  death,  [fa  a  prosecution  foi 
homicide  or  fa  a  dvU  action  or 
proceeding.]  ►A-^  statement  made  by 
a  dedarant  while  believing  tiiat  the 
dedarant's  death  was  fauniment 
concerning  dw  cease  or  drcorastanoes 
of  what  the  declarant  believed  to  be 
impending  deadL 

(3)  Statement  agaitmt  interest  A 
stetement  which  was  at  the  time  of  ito 
making  eo  far  contrary  to  tlie  dedaranf  s 
pecuniary  or  proprietary  faterest  or  so 
far  tended  to  subject  the  declarant  to 
dvil  or  criminal  liability,  or  to  render 
favalid  a  daim  by  the  dedarant  against 
another,  that  a  reasonable  person  in  the 
declarant's  position  would  not  have 
made  tiie  statement  unless  believii^  it 
to  be  true.  [A  stetement  tending  to 
expose  the  declarant  to  criminal  liability 
and  offered  to  exculpate  the  accuaed  is 
not  admissible  unless  corroborating 
circamstanoes  deariy  fadicate  the 
tntstwortkineas  of  thie  stetement] 

(4)  Stetement  of  personal  or  family 
history,  (i)  A  stetement  concerning  die 
dedaranf  s  own  birth,  adoption. 


marriage,  divorce,  legitimacy, 
refationafaip  by  blood,  adopdon.  or 
marriage,  ancestry,  or  other  similar  fact 
of  personal  or  fanuly  history,  even 
though  dedarant  had  no  means  of 
acquirfag  personal  knowledge  of  the 
matter  steted:  or  (ii)  a  stetement 
concerning  the  forgoing  matters,  and 
death  also,  of  another  person,  if  the 
dedarant  was  related  to  the  odier  by 
blood,  adoption,  or  marriage  or  was  so 
fatimatdy  assodated  with  die  other's 
family  as  to  be  likely  to  have  accurate 
information  concerning  the  matter 
declared. 

(5)  Other  exceptions.  A  stetement  not 
specifically  covered  by  any  of  die 
foregoing  exceptions  but  having 
equivalent  circumstantial  guarantees  of 
trustwordiiness  ►to  dw  aforementioned 
hearsay  exceptions-^  if  the  [court] 
►judgC'^  determines  that  (i)  the 
statement  is  offered  as  evidence  of  a 
material  fact;  (iij  the  statement  to  more 
probative  on  dw  point  for  which  it  to 
offered  than  any  other  evidence  vi^ch 
the  proponent  can  procura  throu^ 
reasonable  efforta;  and  (iii)  the  general 
purposes  of  these  rules  and  the  interesto 
of  justice  will  best  be  served  by 
admission  of  the  statement  mto 
evidence.  However,  a  statement  may  not 
be  admitted  under  thto  exception  unless 
the  proponent  of  it  makes  known  to  the 
adverse  party  auffidently  in  advance  of 
the  [trial  or]  bearing  to  provide  the 
adverse  party  with  a  fair  opportunity  to 
prepare  to  meet  it  the  proponenf  s 
fatention  to  offer  the  stetement  and  the 
particulan  of  it  induding  the  name  and 
address  of  dw  dedarant 


examine  the  dedarant  on  the  statement 
as  if  under  cross-examinatmn. 

Authenticatfaa  and  Identificatioa 

{1*.901    WsqutrawsiHofi 


S  H.B8S    Hearsay  wWiln  I 

Hearsay  induded  witiun  hearsay  to 
not  exdnded  under  the  hearsay  rule  if 
each  part  of  the  combined  statemento 
conforms  with  an  exception  to  the 
hearsay  rule  provided  fa  these  rules. 

craaaiaay  Of 

When  a  hearsay  stetement  or  a 
statement  defined  fa  Rule  aoi(d)(2).  (C). 
(D),  or  (E),  has  been  admitted  fa 
evidence,  the  credibility  of  the  dedarant 
may  be  attacked,  and  if  attecked  may  be 
supported,  by  any  evidence  wliidi 
would  be  admissible  for  those  purposes 
if  declarant  had  testified  as  a  witness. 
Evidence  of  a  statement  or  conduct  by 
the  dedarant  at  any  time,  faconsistent 
with  the  declarant's  hearsay  statement 
is  not  subject  to  any  requirement  that 
the  dedarant  may  have  been  afforded 
an  opportunity  to  deny  or  explain.  If  tlie 
party  gainst  whom  a  hearsay  statement 
has  been  admitted  calto  the  dedarant  as 
a  witness,  the  party  to  entitled  to 


(a)  General  provision.  The 
requirement  (rf  authentication  or 
identification  as  a  condition  precedent 
to  admissibility  is  sattofied  by  evidence 
suffident  to  support  a  finding  that  the- 
matter  m  question  to  what  ito  proponent 
claims. 

(b)  Illustrations.  By  way  of  Ulustration 
only,  and  not  by  way  of  limitation,  the 
foUowing  are  examples  of 
authentication  or  identification 
conforming  tvith  the  requiremento  of  this 
rule: 

(1)  Testimony  of  witness  with 
knowledge.  Testimony  that  a  matter  to 
what  it  is  daimed  to  be. 

(2)  Nonexpert  opinion  on  handwriting- 
Nonexpert  opinion  as  to  the  genuineness 
of  handwriting,  based  upon  faouliarity 
not  acquired  far  puipoees  of  litigation. 

(3)  Comparison  by  [trier]  ►judge-^ 
or  expert  witness.  Comparison  by  tiie 
►  jud^  as-^  trier  of  fact  or  by  expert 
witnesses  with  specimens  which  have 
been  authenticated. 

(4)  Distinctive  characteristics  and  the 
like.  Appearance,  contents,  substance, 
internal  patterns,  or  other  distinctive 
characteristics,  taken  in  conjunction 
with  drcumstances. 

(5)  Voice  identification.  Identification 
of  a  voice,  whether  heard  firathand  or 
through  mechanical  or  electronic 
transmission  or  recording,  by  opinion 
based  upon  hearing  the  voice  at  any 
time  under  drcumstances  connecting  it 
with  the  alleged  speaker. 

(6)  Telephone  conversations. 
Telephone  conversations,  by  evidence 
that  a  call  was  made  to  the  number' 
assigned  at  the  time  by  the  telephone 
company  to  a  particular  person  or 
business,  if  (i)  in  the  case  of  a  person, 
drcumstances,  including  self- 
identification,  show  the  person 
answering  to  be  the  one  called,  or  (ii)  in 
the  case  of  a  business,  the  call  was 
made  to  a  place  of  business  and  the 
conversation  related  to  business 
reasonably  transacted  over  the 
telephone. 

(7)  Public  records  or  reports.  Evidence 
that  a  writing  authorized  by  taw  to  be 
recorded  or  filed  and  in  fact  recorded  or 
filed  in  a  public  office,  or  a  purported 
public  record,  report,  statement,  or  data 
compilation,  in  any  form,  is  from  the 
public  office  where  items  of  this  nature 
are  kept. 

(8)  Andent  docimfients  or  data 
compilation.  Evidence  that  a  document 
or  data  compilation,  in  any  form,  (i)  is  in 
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■uch  condiHon  ■•  to  create  no  tutpidoa 
concerning  iu  authenticity,  (ii)  was  in  a 

Klace  where  It  if  authentic,  would  likely 
e.  and  (ill)  hat  been  in  existence  20 
year  or  nore  at  the  time  it  is  offered. 

(9)  Proceea  or  tyttem.  Evidence 
describing  a  prooeM  or  tyatent  uaed  to 
produce  a  result  and  showing  that  the 
process  or  system  produces  an  accurate 
result 

(10)  Methods  provided  by  statute  or 
rule.  Any  method  of  authentication  or 
identification  provided  by  Act  of 
Congress  or  by  [other  rules  prescribed 
by  the  Supreme  Court!  ^rule  or 
regulation  prescribed  by  the 
acuninistrative  agency^  pursuant  to 
statutory  authority. 


|1«J0I 

(a)  Extrinsic  evidence  of  authenticity 
as  a  condition  precedent  to  admissibiUty 
is  not  required  with  respect  to  the 
following: 

(1)  Dometttc  public  documenU  under 
$eal.  A  document  boarina  a  seal 
purporting  to  be  that  of  the  United 
States,  or  of  any  State,  district 
Commonwealth,  territory,  or  insular 
possession  thereof,  or  the  Panama  Canal 
Zone,  or  the  Trust  Territory  of  the 
Pacific  Islands,  or  of  a  political 
subdivision,  department  officer,  or 
agency  thereof,  and  a  signature 
purporting  to  be  an  attestation  or 
execution. 

(2)  DometUc  public  docutnanta  not 
under  $eal.  A  document  purporting  to 
bear  the  signature  in  the  official 
capacity  ofan  officer  or  employee  of 
any  entity  included  in  paragraph  (aHl) 
of  this  section,  having  no  seal  if  a  public 
officer  having  a  seal  and  having  offidal 
duties  in  the  district  or  poUtical 
subdivision  of  the  officer  or  employee 
certifies  under  seal  that  the  signer  has 
the  official  capacity  and  that  signature 
Is  genuine. 

(3)  Foreign  public  documents.  A 
document  purporting  to  be  executed  or 
attested  In  an  official  capacity  bv  a 
person  authorised  by  the  lauvs  of  a 
foreign  country  to  niake  the  execution  or 
attestation,  and  accompanied  by  a  final 
certification  as  to  the  genuiness  of  the 
signature  and  official  position  (1)  of  the 
executing  or  attesting  person,  or  (11)  of 
any  foreign  official  whose  certificate  of 
genuiness  of  signature  and  official 
posidon  relates  to  the  execution  of 
attestation  or  is  in  a  chain  of  certificates 
of  genuiness  of  signature  and  official 
position  relating  to  the  execution  or 
attestation.  A  fbial  certification  may  be 
made  by  a  secretary  of  embassy  or 
legation,  consul  vice  consul  or  consular 
agent  of  the  United  States,  or  a 
diploaatic  or  consular  official  of  the 
foreign  couotiy  assigned  or  accredited 


to  the  United  SUtes.  If  reasonable 
opportonlty  has  been  given  to  all  parties 
to  invest^ate  the  authenticity  and 
accuracy  of  offidal  documents,  the 
[court  J  ►)udas-4  may.  for  good  cause 
slMwn.  order  that  they  be  treated  as 
presumptively  authentic  without  final 
certification  or  permit  them  to  be 
evidenced  by  an  atteetod  summary  with 
or  without  final  oertiflcatioa. 

(4)  Certified  oopiee  of  public  recorde. 
A  Qopy  of  an  official  record  or  report  or 
entry  therein,  or  of  a  document 
authorised  by  law  to  be  recorded  or 
filed  and  actuallv  recorded  or  filed  in  a 
public  office,  including  deta 
compilations  in  any  fbrm.  certified  aa 
correct  by  the  custodian  or  other  person 
authorised  to  make  the  certification,  by 
certificate  complying  with  paragraph 
(a)(1).  (2).  or  (3)  of  this  sectioa  or 
complying  with  any  Act  of  Congress  or 
[nile  prescribed  by  the  Supreme  Court 
pursuant  to  statutory  authority]  ^by 
rule  or  regulation  piescribed  by  the 
administrative  agency  pursuant  to 
statutory  authority^. 

(5)  Onicial  pubiicationM.  Books, 
pamphlets,  or  other  publications 
puraiorting  to  be  issued  by  public 
authority. 

(0)  Newapapere  and  periodicaU. 
Printed  ma«eriab  poiportlng  to  be 
newspapers  or  periodicals. 

(7)  7>ods  inacription$  and  the  like. 
Inscriptions,  signs,  tags,  or  labels 
purpwtinfl  to  have  been  affixed  in  the 
course  Mousiness  and  Indicating 
ownership,  control  or  origin. 

(8)  Acknowledge  documents. 
Documents  accompanied  by  a  certificate 
of  acknowledgonent  executed  in  the 
manner  provided  by  law  by  a  notary 
public  or  other  officer  euthorised  by  law 
to  take  acknowledgments. 

(0)  Commercial  paper  and  related 
documents.  Commercial  paper, 
signatures  tiiereon.  and  documents 
relating  thereto  to  the  extent  provided 
1^  general  commerdal  law. 

(10)  Presumptions  under  Acts  of 
Congress  [or  administrative  agency 
rules  or  regulations!.  Any  signature, 
document  or  other  matter  declared  by 
Act  of  Congress  ►or  by  rule  or 
regulation  prescribed  l^  the 
affaninistrative  agency  pursuant  to 
statutory  authority <<  to  be 
presumptively  or  prima  fade  genuine  or 
authentic. 

►(11)  Certified  records  of  regularly 
conducted  activity.  The  original  or  a 
duplicate  of  a  record  of  regularly 
conducted  activity,  within  the  scope  of 
Rule  809(0).  which  tiie  custodian  thereof 
or  another  qualified  Individtial  certifies 
(i)  was  made,  at  or  near  the  time  of  the 
occurrence  of  the  matters  set  forth,  by 
(or  from  information  transmitted  by)  a 


person  with  knowledge  of  those  msHers. 
(11)  is  kept  in  the  course  of  the  rsgulerly 
conducted  activity,  and  (Ui)  was  made 
by  the  regularly  conducted  activity  as  a 
resular  practice,  unless  the  sources  of 
informatloo  or  tlia  method  or 
drcumstanoes  of  preparatioa  indicate 
lack^  tniatworthiness;  but  a  record  so 
certified  Is  not  self-authentificating 
under  this  subsection  unless  the 
proponent  makes  an  intention  to  offer  it 
known  to  the  adverse  party  and  makes 
It  svailable  for  inspection  suffidentiy  in 
advance  of  Its  offer  in  evidence  to 
provide  the  adverse  party  with  a  fair 
opportunity  to  challnage  it  As  used  in 
this  subsection,  "certifies"  means,  with 
respsct  to  s  domestic  record,  a  written 
declaration  under  oath  subiect  to  the 
penalty  of  perjury  and.  with  respect  to  a 
foreign  record,  a  written  declaration 
signed  in  a  foreign  country  which,  if 
fabely  made,  would  subject  the  maker 
to  criminal  penalty  under  the  laws  of 
that  country.  The  certificate  relating  to  a 
foreign  record  must  be  scoompanied  by 
a  final  certification  as  to  the 
genuineness  of  the  signsture  and  official 
poaition  (iv)  of  die  individual  executing 
the  certificate  or  (v)  of  any  foreign 
offidal  who  certifies  the  fsnulneness  of 
signaturs  and  official  position  of  the 
executii^  individual  or  is  the  lest  in  a 
chain  of  oertiflcates  diat  ooUectively 
oerti^  the  genuiness  of  signature  and 
offidal  poaition  of  the  executing 
individual  A  final  certification  must  be 
made  by  a  secretary  of  embessy  or 
legation,  consul  general  consul  vice 
consul  or  consular  agent  of  die  United 
States,  or  a  diplomatic  or  consular 
offidal  of  the  foreign  country  who  is 
assigned  or  accredited  to  the  United 
States.  < 

►(12)  Bills,  estimates,  and  reports.  In 
ections  involving  personal  ininry  or 
damage  to  property,  the  following  bills, 
estimates,  and  reports  provided  diet  a 
copy  of  said  bill  estimate,  or  report  has 
been  served  upon  the  sdverse  party 
sufficiently  in  advance  of  the  hearing  to 
provide  the  adverse  party  with  a  fair 
opportunity  to  prepare  to  object  or  meet 
it:.4 

►(i)  Hospital  bills  on  die  official 
letterhead  or  billhead  of  Uie  hosplUl 
when  dated  and  itemized. << 

►(11)  Bills  of  doctors  and  dentists, 
when  dated  and  containing  a  statement 
showing  the  date  of  eech  visit  and  the 
charge  therefor.^ 

►(iii)  Bills  of  registered  nurses. 
Uceiued  practical  nurses  and  physical 
therapists  or  other  Uoensed  health  care 
providers,  when  dated  and  containing 
an  itemized  statement  of  the  days  and 
hours  of  service  and  the  charges 
dierefor.^ 


►(iv)  Bills  for  medldne,  eyeglasses, 
prosthetic  devices,  medical  belts  or 
similar  items,  when  dated  and 
itemized. -4 

►(v)  Property  repair  bills  or 
estimates,  when  dated  and  itemized, 
setting  forth  the  charges  for  labor  and 
material.  In  the  case  of  an  estimate,  the 
party  intending  to  ofTer  the  estimate 
shall  forward  with  his  notice  to  the 
adverse  party,  together  with  a  copy  of 
the  estimate,  a  statement  indicating 
whether  or  not  the  property  was 
repaired,  and.  if  so.  whether  the 
estimated  repairs  were  made  in  full  or  in 
part  and  by  whom,  the  cost  thereof, 
together  with  a  copy  of  the  bill 
therefor.  •< 

►(vi)  Report  of  the  rate  of  earnings 
and  time  lost  from  work  or  lost 
compensation  prepared  by  an  employer 
on  official  letterhead,  when  dated  and 
itemized.  The  adverse  party  may  not 
dispute  the  authenticity,  therefor,  unless 
the  adverse  party  files  and  serves 
written  objection  thereto  sufficientiy  in 
advance  of  the  hearing  stating  the 
objections,  and  the  grounds  therefor,  the 
adverse  i>arty  will  make  if  the  bill 
estimate,  or  report  is  offered  at  the  time 
of  the  hearing.  An  adverse  party  may 
call  the  authors  of  the  bill  estimate,  or 
report  as  a  witness  and  examine  the 
witness  as  if  under  cross-examination. •< 

►  (13)  Medical  reports.  In  actions 
involving  injury,  illness  disease,  death, 
disability  or  physical  or  mental 
impairment  doctor,  hospital  laboratory 
and  other  medical  reports  made  for 
purposes  of  medical  treatment  provided 
that  a  copy  of  the  report  has  been  filed 
and  served  upon  the  adverse  party 
sufficiently  In  advance  of  the  hearing  to 
provide  the  adverse  party  with  a  fair 
opportunity  to  prepare  to  object  or  meet 
it  The  adverse  party  may  not  object  to 
the  authenticity  of  the  report  unless  the 
adverse  party  files  and  serves  written 
objection  thereto  suffidentiy  in  advance 
of  the  hearing  stating  the  objections,  and 
the  grounds  therefor,  that  the  adverse 
party  will  make  if  the  report  is  offered  at 
the  time  of  the  hearing.  An  adverse 
party  may  call  the  author  of  the  medical 
report  as  a  witness  and  examine  the 
witness  as  if  under  cross-examination.  << 

►(14)  Written  reports  of  expert 
witnesses.  Written  reports  of  an  expert 
witness  prepared  with  a  view  toward 
litigation  including  but  not  limited  to  a 
diagnostic  report  of  a  doctor,  including 
inferences  and  opinions,  when  on 
official  letterhead,  when  dated,  when 
induding  a  statement  of  the  experts 
qualifications,  when  induding  a 
summary  of  experience  as  an  expert 
witness  in  litigation,  when  induding  the 
basis  facts,  data,  and  opinions  forming 
the  basis  of  the  inferences  or  opinions. 


and  when  including  the  reasons  for  or 
explanation  of  the  inferences  or 
opinions,  so  far  as  admissible  under  the 
rules  of  evidence  appUed  as  though  the 
witness  was  then  present  and  testifying, 
provided  that  a  copy  of  the  report  has 
been  filed  and  served  upon  the  adverse 
party  sufficiently  in  advance  of  the 
hearing  to  provide  the  adverse  party 
with  a  fair  opportunity  to  prepare  to 
object  or  meet  it  The  adverse  party  may 
not  object  to  the  authenticity  of  the 
report  unless  the  adverse  party  files  and 
serves  written  objection  thereto 
sufficiently  in  advance  of  the  hearing 
stating  the  objections,  and  the  grounds 
therefor,  that  the  adverse  party  will 
make  if  the  report  is  offered  at  the  time 
of  the  hearing.  An  adverse  party  may 
call  the  expert  as  a  witness  and  examine 
the  witness  as  if  under  cross- 
examination.  M 

►(15)  Written  statements  of  lay 
witnesses.  Written  statements  of  a  lay 
witness  made  under  oath  or  affirmation 
accompanied  by  a  certificate  of 
acknowledgement  executed  in  a  manner 
provided  by  law  by  a  notary  public  or 
other  officer  authorized  by  law  to  take 
acknowledgements,  so  far  as  admissible 
under  the  rules  of  evidence  applied  as 
though  the  witness  was  then  present 
and  testifying,  provided  (i)  that  a  copy  of 
the  written  statement  has  been  filed  and 
served  upon  the  adverse  party 
sufficiently  in  advance  of  the  hearing  to 
provide  the  adverse  party  with  a  fair 
opportunity  to  prepare  to  object  or  meet 
it  and  (ii)  if  the  witness  is  not 
unavailable  as  defined  in  Rule  804(a) 
that  no  adverse  party  has  sufficientiy  in 
advance  of  the  hearing  filed  and  served 
upon  the  noticing  party  a  written 
demand  that  the  witness  be  produced  in 
person  to  testify  at  the  hearing.  An 
adverse  parfy  may  call  the  declarant  as 
a  wintess  and  examine  the  witness  as  if 
under  cross-examination.  ■< 

►(16)  Deposition  testimony. 
Testimony  given  as  a  witness  in  a 
deposition  taken  in  compliance  with  law 
in  the  course  of  the  same  proceeding,  so 
far  as  admissible  under  the  rules  of 
evidence  applied  as  though  the  witness 
was  then  present  and  testifying,  if  the 
party  against  whom  the  testimony  is 
now  offered  had  an  opportunity  and 
similar  motive  to  develop  the  testimony 
1^  direct  cross,  or  redirect  examination, 
provided  that  a  notice  of  intention  to 
offer  the  deposition  in  evidence, 
together  with  a  copy  thereof  if  not 
otherwise  previously  provided,  has  been 
served  upon  the  adverse  party 
suffidentiy  in  advance  of  the  hearing  to 
provide  the  adverse  party  with  a  fair 
opportimity  to  prepare  to  meet  it  An 
adverse  party  may  call  the  deponent  as 


a  witness  and  examine  the  witness  as  if 
under  cross-examination.  << 
►(b)  [Reserved.]'* 

§18.908 


Hie  testimony  of  a  subscribing 
witness  is  not  necessary  to  authenticate 
a  writing  unless  required  by  the  laws  of 
the  jurisdiction  whose  laws  govern  the 
validity  of  the  writing. 

Contents  of  Writings,  Reooidings,  and 
Photographs 

{18.1001    Deflnittons. 

(a)  For  purposes  of  this  article  the 
following  definitions  are  applicable: 

(1)  Writings  and  recordings. 
"Writings"  and  "recordings"  consist  of 
letters,  words,  or  numbers,  or  their 
equivalent  set  down  by  handwriting, 
typewriting,  printing,  photostating, 
photographing,  magnetic  impulse, 
mechanical  or  electronic  recording,  or 
other  form  of  data  compilation. 

(2)  Photographs.  "Photographs" 
incldde  still  photographs.  X-ray  films, 
video  tapes,  and  motion  pictures. 

(3)  Original.  An  "original"  of  a  writing 
or  recording  is  the  writing  or  recording 
itself  or  any  counterpart  intended  to 
have  the  same  effed  by  a  person 
executing  or  issuing  it  An  "original"  of  a 
photograph  indudes  the  negative  or 
{other  than  with  respect  of  X-ray  films) 
any  print  therefrom.  If  data  are  stored  i  i 
a  computer  or  similar  device,  any 
printout  or  other  output  readable  by 
sight  shown  to  refled  the  data 
accuratiey,  is  an  "original". 

(4)  Duplicate.  A  "duplicate"  is  a 
counterpart  produced  by  the  same 
impression  as  the  original  or  from  the 
same  matrix,  or  by  means  of 
photography,  including  enlargements 
and  miniatures,  or  by  mechanical  or 
electronic  re-recording,  or  by  chemical 
reproduction,  or  by  other  equivalent 
techniques  which  accurately  reproduces 
the  original. 

(b)  [Reserved] 

§18.1002    RequirsmentotoriginaL 

To  prove  the  content  of  a  writing, 
recording,  or  photograph,  the  original 
writing,  recording,  or  photograph  is 
required,  except  as  otherwise  provided 
in  these  rules.  ►.  or  by  rule  or 
regulations  prescribed  by  the 
administrative  agency  pursuant  to 
statutory  authority.  <<  or  by  Ad  of 
Congress. 


§18.1003    AtfmisaMMyefi 

A  duplicate  is  admissible  to  the  same 
extent  as  an  original  unless  (a)  a 
genuine  question  is  raised  as  to  the 
authentidty  of  the  oti^nal  or  (b)  in  the 
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circumstanoM  H  wNNiid  b*  «ifair  to 
admit  the  dupttcat*  in  Um  of  Hm 
original. 


|1«.1tM 


IML1 


ia«t( 


««lsnf] 


►(a)<^  Hm  origlDal  is  not  raquirsd. 
and  othsr  avidsnoa  of  the  cements  of  a 
writing,  raoording.  or  pliotograph  is 
admissible  it 

(1)  Originals  lost  or  destroyed.  All 
origlDals  are  lost  or  have  been 
destroyed,  unless  the  proponent  lost  or 
destroyed  them  in  bad  faith:  or 

(2)  Original  not  obtainable.  No 
original  can  be  obtained  by  any 
available  fudicial  process  or  procedure: 
or 

(3)  Original  in  poeteetion  of  opponent. 
At  a  tiiM  when  an  original  was  under 
the  control  of  the  party  againat  whom 
offered,  that  party  was  put  on  notice,  by 
the  pleading  or  otherwiee.  that  the 
contents  would  be  subiect  of  proof  at 
the  bearing  and  that  party  does  not 
produce  the  original  at  the  hearing:  or 

(4)  CollateroJ  matters.  The  writing, 
recording,  or  photograph  is  not  closely 
related  to  a  controWng  issue. 

^[b)  (Reserved.|-« 

f1«.10W   I^MtefseeKs. 

The  contents  of  an  official  record,  or 
of  a  document  authorised  to  be  recorded 
or  filed  and  actually  recorded  or  filed, 
including  data  compilations  in  any  form, 
if  otherwise  admissibie.  may  be  proved 
by  copy,  certified  as  correct  in 
accordance  with  rule  SOZ  or  testified  to 
be  correct  by  s  witness  who  haa 
compared  it  with  the  original  If  a  copy 
which  complies  with  the  foregoing 
cannot  be  obtained  by  the  exerciae  of 
reaaonable  diligence,  then  other 
evidence  of  the  contents  may  be  given. 


f  l&IOM 

The  contents  of  voluminous  writings, 
recordings,  or  photographs  which  cannot 
conveniently  be  examined  [in  courtj^ 
at  the  hearing -4  may  be  presented  in  the 
form  of  a  chart,  summary,  or  calculation. 
The  originals,  or  duplicates,  shall  be 
made  available  for  examination  or 
copying,  or  both,  by  other  parties  at 
reasonable  time  and  place.  The 
[courtj^iudge'4  may  order  that  they 
be  produced  [in  court.]  »  [at  the 
hearing]  ^ 

|1t.1W7    TeaUaMnyerwrMsnadmiaston 
ol  party. 

Content*  of  %vritings.  recordings,  or 
photographs  may  be  proved  by  the 
testimony  or  deposition  of  the  party 
against  whom  olfered  or  by  that  party's 
written  admission,  without  aoooanting 
for  the  nonproductioo  of  the  originaL 


When  Oie  admissibility  of  other 
evidence  of  contents  of  writings, 
recordings,  or  photographs  under  these 
rules  depends  upon  the  fulfillment  of  s 
condition  of  fact  the  question  whether 
the  condition  has  been  faMilled  is 
ordinarily  for  the  [court  ^  fudge -4  to 
determine  in  accordance  with  the 
provisioiw  of  rule  1(M»(a)-«  However, 
when  an  issue  is  raised  (a)  whether  the 
asserted  writing  ever  existed,  or  (b) 
whether  another  writing,  recording, 
photograph  produced  at  the  [trial] 
»>hearing-<  is  the  originaL  or  (c) 
whether  other  evidence  of  contents 
correctly  reflects  the  contents,  the  issue 
is  for  the  ►judge  as<4  trier  of  fact  to 
determine  as  in  the  case  of  other  issues 
of  fact. 


[(e)  Rale  fli  prMlags.  The  rale  with 
respect  to  privtlagas  appttes  at  all  stages 
of  all  actions,  cassa.  and  procaadings] 


|ia.llOl 

[(a)  Courts  and  magistnHm.  llMie 
Rules  sppty  to  the  United  States  district 
courts,  the  District  Court  of  Guam,  the 
District  Court  of  the  Virgin  Islands,  the 
District  Court  of  die  Nordiem  Mariana 
Islands,  the  United  States  Courts  of 
Appeals,  the  United  States  Claims 
Court,  snd  to  United  States  bankruptcy 
judges  snd  United  Ststes  magistrates,  bi 
the  actions,  cases,  snd  proceedings  snd 
to  the  extent  hereinafter  set  forth.  The 
terms  "judge"  and  "court"  in  these  rules 
include  United  States  bankruptcy  judges 
snd  United  States  magistrates.] 

[(b)  Proceedings  generally.  These 
rules  sppiy  generally  to  dvil  actions  and 
proceedings,  including  sdmiralty  and 
maritime  cases,  to  criminal  cases  and 
proceedings,  to  contempt  proceedings 
except  those  in  which  the  court  may  act 
summarily,  and  to  proceedings  and 
cases  under  title  ll.  United  States 
Code.] 

►  (a)  These  rules  govern  formal 
adversarial  adjudications  conducted  by 
the  United  Slates  Department  of  Labor 
before  a  presiding  officer  (l)  which  are 
required  by  Act  ^  Congress  to  be 
determined  on  the  record  after 
opportunity  for  an  administrative 
agency  hearing  in  accordance  with  the 
Administrative  Procedure  Act  S  US.C 
S54,  560  and  SS7,  or  (2).  which  by  United 
States  Department  of  Labor  regulation 
or  by  agency  practice  are  conducted 
inconformance  with  the  foregoing 
provisions.  "Presiding  ofBcer".  referred 
to  in  these  lulaa  aa  "the  judge",  owans 
an  Administrative  Law  fudge,  an  agency 
head,  or  other  officer  who  presides  at 
the  recaption  of  evidence  in  such  an 


^(b)-4  [(d)]  Ruha  inapplicable.  The 
rules  (other  dun  urith  rsapact  to 
privileges)  do  not  apply  in  ttie  following 
situations: 

(1)  Preliminary  questions  of  fact  The 
determination  of  questions  of  fsct 
preliminary  to  admissibility  of  evidence 
when  the  issue  is  to  be  determined  by 
the  [court]  ►iudge-^  under  ►section 
18.10«.< 

[(2)  Grand  jury.  Proceedings  before 
grand  juries.] 

[(3)  Misoellanaous  proceedings. 
I>roceedings  for  extradition  or  rendition: 
preliminary  examinations  in  criminal 
cases:  sentencing,  ar  granting  or 
revoking  probation:  iaanance  of 
warrants  for  arrest  crindnat 
summonses,  and  search  warrants;  and 
proceedings  with  respect  lo  release  on 
bail  or  otherwise.] 

►(2)  Longshore.  Black  LuHg  and 
Related  Acts.  Other  than  wi^  respect  to 
Rules  403  and  mi(a).  hearfngs  held 
pursuant  to  the  Longshore  and  Harbor 
Workers'  Compensation  Act  33  U.S.C 
goi:  Federal  Coal  Mtaie  Health  and 
Safety  Act  as  Amended  by  the  Black 
Lung  Benefito  Act  30  US.C  901:  and 
acts  such  as  the  Defense  Base 
Compensation  Act  42  US.C  1051  %vhlch 
incorporate  23(a)  of  the  Longshore  and 
Harbor  Workers'  Compensstion  Act  by 
reference.  ^ 

[(e)  Rules  applicable  in  part  In  the 
following  proceedings  these  rules  spply 
to  the  extent  that  matters  of  evidence 
are  not  provided  for  in  the  statutea 
which  govern  procedure  therein  or  in 
other  rules  prescribed  by  the  Supreme 
Court  pursuant  to  statutory  autlrarity: 
the  trial  of  minor  and  petty  offenses  by 
United  Stales  magistrates:  review  of 
agency  actions  when  the  facts  are 
subject  to  trial  de  novo  under  section 
70e(2)(in  of  title  S,  United  Ststes  Code: 
review  of  orders  of  the  Secretary  of 
Agriculture  under  section  2  of  the  Act 
entitled  "An  Act  to  suthorize 
assodatioo  of  producers  of  agricultural 
products"  approved  February  10, 1922  (7 
U.S.C.  202).  and  under  sections  0  and 
7(c)  of  the  Perishable  Agricultural 
Commodities  Act  1030  (7  U.S.C  499f. 
499g(c)):  natiu-alizatian  and  revocation 
of  naturalixation  under  sections  310-310 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1421-1429):  prize  proceedings 
in  admiralty  under  sections  7651-7081  of 
title  la  United  States  Code;  review  of 
orders  of  the  Secretsry  of  the  Interior 
under  section  2  of  the  Act  entitled  "An 
Act  authorizing  essociations  of 
producers  of  aquatic  products" 


approved  |une  25. 1934  (15  U.&C  S22): 
review  of  orders  or  petroleum  control 
boards  under  section  5  of  the  Act 
entitled  "An  Act  to  regulate  interstate 
and  fore^  commerce  in  petroleum  and 
its  products  produced  in  violation  of 
Stete  law,  and  for  other  purposes", 
approved  February  22. 1935  (15  U.S.C 
7lSd):  actions  Cor  fines,  penalties,  or 
forfeitures  under  part  V  of  title  IV  of  the 
Tariff  Act  of  1930  (19  U.S.C  1581-1024). 
or  under  the  Anti-Smuggling  Act  (19 
U.S.C  1701-1711):  criminal  Ubel  for 
condemnation,  exclusion  of  imports,  or 
other  proceedings  under  the  Federal 
Pood.  Dnm.  and  Cosmetic  Act  (21  U.S.C 
301-302):  flusputes  between  seamen 
under  secti<ms  4079, 40S0,  and  4001  of 
the  Revised  Statutes  (22  U.S.C  250^250); 
habeas  corpus  under  sections  2241-22S4 
of  title  2&  United  States  Code:  motions 
to  vacate,  set  aside  or  correct  sentence 
under  sectioD  2255  or  tide  2a  United 
States  Coda:  actions  for  penalties  for 
refusal  to  transport  destitute  seamen 
under  section  4S7B  of  the  Revised 
Statutes  (40  U.8.C  079):  actions  against 
the  United  States  imder  die  Act  entided 
"An  Act  authorizing  suite  against  the 
United  States  in  admiralty  for  damage 
caused  by  and  salvage  service  rendered 
to  public  vessels  belonging  to  the  United 
States,  and  for  other  purpoaes". 
approved  March  3. 1925  (40  U.S.C  TOl-r 
790).  as  implenvented  by  section  7730  ol 
title  ia  United  States  Code.] 

►(c)  Rules  inaf^licable  in  part  These 
rules  do  not  apply  to  the  extent 
inconsistent  with,  in  conflict  with,  or  to 
the  extent  a  matter  is  otherwise 
provided  for  by  an  Act  of  Congress  or 
by  a  rule  or  regulation  of  specific 
application  prescribed  by  the  United 
States  Department  of  Labor  pursuant  to 
statutory  authority.-^ 


§11.1102 

[AmendmenU  to  the  Federal  Rules  of 
Evidence  may  be  made  as  provided  in 
section  2070  of  title  28  of  the  United 
States  Code.] 

[28  U.S.C.  section  2076.] 
[The  Supreme  Court  of  the  United 
States  shall  have  the  power  to  prescribe 
amendments  to  the  Federal  Rules  of 
Evidence.  Such  amendments  shall  not 
take  effect  until  they  have  been  reported 
to  Congress  by  the  Chief  Justice  at  or 
after  the  beginning  of  a  regular  session 
of  Congress  but  not  later  than  the  first 
day  of  May,  and  until  the  expiration  of 
one  hundred  and  eighty  days  after  they 
have  been  so  reported;  but  if  either 
House  of  Congress  within  that  time  shall 
by  resolution  disapprove  any 
amendment  so  reported  it  shall  not  take 
effect  The  effective  date  of  any 
amendment  so  reported  may  be  deferred 
by  either  House  of  Congress  to  a  later 


date  or  until  approved  by  Act  of 
Congress.  Any  rule  whether  proposed  or 
in  force  may  be  amended  by  Act  of 
Congress.  Any  provision  of  law  in  force 
at  the  expiration  of  such  time  and  in 
conflict  with  any  such  amendment  not 
disapproved  shall  be  of  no  further  force 
or  effect  after  such  amendment  has 
taken  effect  Any  such  amendment 
creating,  abolishing,  or  modifying  a 
privilege  sh^l  have  no  force  or  ^ect 
unless  it  riiall  be  approved  by  act  <A 
Congress.] 

filLiies  TVIe. 

These  rules  may  be  known  and  cited 
as  the  [Federal  Rules  of  Evidence] 
►United  States  Departanent  lA  Labor 
Rules  of  Evidence-4  - 

►Appanduc    Rapoilei's  Noles^ 

Repmiw's  Note  to  §  ia.im. 

Sectiao  18.103(a)  provides  that  error  is 
harmless.  Le..  a  substantial  right  is  not 
aflBcted.  unless  on  review  it  is  detennined 
tliat  it  is  more  probal>ly  true  tiiaa  not  true 
that  the  error  materially  oootrilMited  to  the 
decision  or  order  of  the  court  The  more 
probably  true  than  not  true  test  is  the  most 
liberal  harmless  error  standard.  See  Haddad 
V.  Lockheed  California  Corp..  720  F.2d  14S4. 
1458-60  (Stfa  dr.  1083): 

The  purpose  of  a  hamless  error  standard  is 
to  enable  an  appellate  court  to  gauge  the 
probability  diat  the  trier  of  fact  was  affected 
by  the  error.  See  R.  Traynor,  (The  Riddle  of 
Harailess  Error]  at  29-3a  Refhaps  dte  most 
important  factor  to  consider  in  fashioning 
such  a  standard  is  die  nature  of  tiie  particular 
fact-finding  process  to  which  the  standard  is 
to  be  applied.  Accordingly,  a  crucial  first  step 
in  determining  bow  we  should  gauge  the 
probability  that  an  error  was  harmless  is 
recognizing  the  distinction  Itetween  ctvii  and 
criminal  trials.  See  Kotteakos  v.  United 
States,  328  U.S.  TSa  763. 66  S.Ct  1239, 1247, 
90 LEd.  1557  (1946):  Valle-Valdez.  544  F.2d  at 
914-15.  This  distinction  has  two  facets,  each 
of  which  reflects  the  differing  bufdens  of 
proof  in  civil  and  criminal  cases.  First  the 
lower  burden  of  proof  in  dvil  cases  implies  a 
larger  margin  of  error.  The  danger  of  the 
harmless  error  doctrine  is  that  an  appellate 
court  may  usurp  the  jury's  function,  by 
merely  deleting  improper  evidence  from  the 
record  and  assessing  the  sufficiency  of  the 
evidence  to  support  the  verdict  below.  See 
Kotteakos.  328  U.S.  at  764-65.  66  S.  Ct.  at 
1247-48:  R.  Traynor.  supra,  at  18-22.  This 
danger  has  less  practical  importance  where, 
as  in  most  civil  cases,  the  jury  verdict  merely 
rests  on  a  more  probable  than  not  standard  of 
proof. 

The  second  facet  of  the  distinction  between 
errors  in  dvil  and  criminal  trials  involves  the 
differing  degrees  of  certainty  owed  to  civil 
and  criminal  litigants.  Whereas  a  criminal 
defendant  must  be  found  guilty  beyond  a 
reasonable  doubt  a  dvil  litigant  merely  has  a 
right  to  a  jury  verdict  that  more  probably 
than  not  corresponds  to  the  truth. 

The  term  "materially  contributed"  was 
chosen  as  the  most  appropriate  in  preference 
to  "substantially  swayed",  Kotteakos  v. 


United  States.  328  U.S.  7Sa  06  S.Ct.  1230. 90 
LEd.  1557  (1946),  or  "material  effect" 
Holloway  v.  Arkansas.  435  MS.  475. 90  S.Ct 
1173.  55  LSA.  2d  428  (1978).  The  word 
"contributed"  was  employed  in  Schnebh  v. 
norida,  405  U.S.  427.  92  S.Ct  10S6.  31  LEd.2d 
340  (1972)  and  United  States  v.  Hastings.  461 
U.S.  400, 103  S.CL  1974.  76  l.Ed.2d  96  (1983). 

Error  will  not  be  considered  in  determining 
whether  a  substantial  right  of  a  party  was 
affected  if  the  evidence  was  admitted  in  error 
following  a  properiy  made  objection  or 
motion  to  sMlce  and  the  judge  explicitly 
states  that  he  or  she  does  not  rely  on  such 
evidence  in  support  of  the  decision  or  order. 
The  judge  must  explicitly  decline  to  rely  upon 
the  impraperiy  admitted  evidence.  The 
alternative  of  simply  assuming  nonreiiance 
unless  the  judge  explidtly  states  reliance. 
goes  too  far  toward  emasculating  the  benefits 
flowing  from  rules  of  evidence. 

The  question  addressed  in  Richardson  v. 
Perales.  402  U.S.  380. 91  S.Ct  142a  28  LEd.2d 
842  (1971)  of  wfaedier  "substutial  evidence" 
as  spedfied  in  section  S58(d)  of  the  - 
Admifustrative  Procedure  Act  requires  that     - 
there  be  a  residuum  of  legally  admissible 
evidence  to  support  an  agency  determination 
is  of  no  concern  with  respect  to  tiiese  rules: 
only  properly  admitted  evidence  is  lobe 
considered  in  determining  whether  the 
"substantial  evidence"  requirement  has  l>een 
satisfied. 

Reporter's  Note  to  §18.  JOt. 

As  to  the  standard  on  review  with  respect 
to  questions  of  admissibility  generally. 
1 18.104(a).  see  In  re/apanese  Electroni*. 
Products  Antitrust  Litigation.  723  F.2d  238. 
265-66  (."td  Cir.  1963}  (The  scope  of  review  of 
the  trial  court's  trustworthiness 
determination  depends  on  the  basis  for  the 
ruling.  When  the  trial  court  makes  1 18.104(a) 
findings  of  historical  fact  about  the  manner  in 
which  a  report  containing  findings  was 
compiled  we  review  by  the  clearly  erroneous 
standard  of  Fed.R.  Civ.P.  52.  But  a 
determination  of  untrustworlhiness.  if 
predicated  on  factors  properiy  extraneous  to 
such  a  determination,  would  be  an  error  of 
law  *  *  *.  There  is  no  discretion  to  rely  on 
improper  factors.  Such  an  error  of  law  might 
of  course,  in  a  given  instance  be  harmless 
within  the  meaning  of  Fed.R.Civ.P.  61.  in 
weighing  factors  which  we  consider  proper, 
the  trial  court  exercises  discretion  and  we 
review  for  abuse  of  discretion.  Giving  undue 
weight  to  trustworthiness  factors  of  slight 
relevance  while  disregarding  factors  more 
significant,  for  example,  might  be  an^buse  of 
discretion.").  Accord.  United  States  v. 
Wilson.  796  F.2d  509  (Ist  Cir.  1986). 

As  to  the  standard  on  review  with  respect 
to  relevancy,  conditional  relevancy  and  the 
exercise  of  discretion,  see.  e.g..  United  States 
v.  Abel.  469  U.S.  45.  54. 105  S.Ct.  465.  470.  83 
LEd.2d  450  (1984)  ("A  district  court  is 
accorded  a  wide  discretion  in  determining  the 
admissibility  of  evidence  .under  the  Federal 
Rules.  Assessing  the  prol>ative  value  of 
common  membership  in  any  particular  group, 
and  weighing  any  factors  counselling  against 
admissibility  is  a  matter  first  for  the  district 
court's  sound  judgment  under  S§  16.401  and 
18.403  and  ultimately,  if  the  evidence  is 
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•dmillaa.  (or  llw  Iriw  af  iMt"):  A^orrf  v. 

t//i/r«<y  siaim.  2tt  U3.  av.  CM.  SI  act  21a. 

22a  75  L£d.  124  (1«31)  (The  exltnl  of  croM- 
•xamiiMlkM  with  reafMcl  to  an  appropri«l« 
•ubiecl  of  iiMtwlry  ia  within  the  toHnd 
diacretiofi  of  th«  trUl  court.  It  may  cxarclM  • 
reaaoiwble  )iMlsin«nt  In  dclermining  whan  Iha 
aublect  ia  axhaualad**);  HiU  v.  Boche  Hah^y 
Stuart  Shiekh  Inc..  710  P^  m.  82S  (lOth  Or. 
IflH)  rWa  raoognlaa  that  a  Irtal  court  hat 
broad  dtacrettan  to  detarmina  whethar 
evidance  i«  reiavant.  and  Ita  deciaion  win  not 
be  reveraad  on  appaal  abaant  a  riMiwing  of 
clear  abuaa  of  that  dlacretion.  B»ocham  v. 
Lee  None.  714  F.2d  lOtO.  1014  (KNh  Or. 
1983).  The  same  standard  of  raviaw  appHat  to 
u  trial  court's  determination,  under 
Ked.R.Evid.  403.  that  the  probative  vahia  of 
the  evidence  is  outweighad  by  ita  potential  to 
prciudice  or  confuaa  tiM  jury,  or  to  load  to 
undue  delay.  Id."). 

Se<:tion  18.104(c)  in  its  Tirst  sanlance  treats 
those  matters  addressed  in  |  ia.KM(a)  as 
subiact  to  a  cleariy  aironeoua  leal  for  the 
detarmination  of  error.  MaltafS  covered  by 
1 18.104(b)  fall  witMii  the  serond  senlanca  of 
i  18.UM(c)  and  are  thaa  sabject  lo  a  clear 
abuse  of  discrelioa  laal.  Abo  sabtect  to  a 
clear  abuaa  of  discretion  lest  are  niKngs 
concamins  relevancy  and  rulings  involving 
the  exercise  of  diacratton  including  items 
such  as  1 18.408  balaadng.  diacration 
exerc<aad  under  1 1«j888(b).  ruWngs  on  Iha 
form  of  questions,  and  matters  generaUy 
bearing  upon  (he  manner,  scope,  awi  extant 
of  witness  examination. 

Reporters  Note  to  §  ItJOt 

A.P.A.  sactian  SSfl(ei  provides  thai  t«v|hen 
an  aganry  dacision  rasis  on  ofTirial  nniica  of 
a  matarial  fad  not  appaaring  in  the  evidence 
in  (he  record,  a  parly  ia  anMlad.  on  (imely 
rfK|uest.  lo  an  opportunity  to  show  the 
contrary. '  No  dafimtioa  of  "ofTicial  notica"  ia 
providad.  An  adaiMalralive  agency  may  taka 
official  notioa  af  any  adjudicative  fact  (hut 
could  ba  iwlKteily  noticed  by  a  court.  In 
addition  "the  rule  is  now  deurty  emerging 
that  an  admmMlnttiva  agancy  may  take 
ofTicial  notice  of  any  gsnarally  recogniiad 
technical  or  scienUAc  (acts  within  the 
agency's  spaciulind  knowledge,  subiect 
always  lo  the  proviso  that  (he  parlies  muat  ba 
given  adequate  advance  noiica  of  the  facts 
which  the  agency  propoaes  (o  note,  and  given 
adequate  opportunity  (o  show  (he  inaccuracy 
of  (he  facts  or  the  fallacy  of  (he  conclusions 
which  (he  agency  propoaat  laMlativaly  lo 
accept  without  proof.  To  satisfy  this 
requiraosaat.  il  ia  aacaaaary  (ha(  a  staiemen( 
of  the  facta  notiood  autat  ba  incorporultHJ  into 
the  rftcord.  Tba  aouaoa  aalariul  on  which  (he 
uKcncy  reliaa  abawtd.  on  request  be  made 
available  lo  (he  parties  for  their 
examiiwlioo. "  1  Cooper.  Stale  Admioistraliva 
Law  412-13  (1986).  Accord.  Uniform  Law 
Commissioners'  Mudel  Stale  Administialiva 
Procedure  Act  section  10  (4|  (1981)  ("Noiica 
may  be  (alien  of  iudicially  cognixable  facls. 
In  addldon.  notice  may  be  taken  of  gt>n«rally 
r«>cognized  technical  or  scientific  f«c(s  widiin 
(he  agency's  specialized  kxMwiedge.  Parties 
shall  be  noliTied  either  beforr  or  during  Iha 
hearing,  or  by  refaranoa  in  prelimiaary 
reports  or  olharwiaa.  of  the  aatarial  notioadl 
including  any  staff  meiaofanda  or  daU.  aad 


they  shall  ba  aflardad  aa  op»arturtty  la 
conlaal  Iha  — tariil  —  aotkad.  Tba  aycy'a 
axpariaaea.  tachaical  wpaHaca.  and 
spadaltod  kmarleilH  iMy  ba  ttUfaad  in  the 
avalaatloa  of  *a  avMHM*.1(  Sdnsans. 
Adminialiatlva  Lass  mtMm  f.n  at  STB  (ad  ad. 
1984)  (-ClaBriya»niary  BMy  laba  aotea  af 
ihasaBaaUndiafiBCli 
iudicial  notioa.  il  ba 
recogniaad  Ibal  Iba  diflaiaBoaa  I 
agencies  and  oourU  *      *  aay  taali^  a 
broader  approach.  Undar  IL  aa  afMcy  may 
be  pannltlad  lo  taka  'offldal  notica'  not  only 
of  facts  that  ara  obvioMa  and  nolorioua  to  tiie 
average  man  but  also  of  thoaa  that  ara 
obvious  and  notorious  to  an  expatt  in  the 
given  field  '  *  *  |A|  commiaaioa  that 
regaiataa  gaa  companies  may  lake  notica  of 
the  fact  (lul  a  waU-Baaagsd  gas  company 
loses  no  more  than  7  paroaal  of  its  gas 
through  leakage,  condenaalioo.  expansion,  or 
contraction,  where  its  regulation  of  gas 
companies,  owar  ItM  yaata  iMa  mmdm  Aa 
amount  of  'unaccounted  for  gas'  wiUKNit 
negligence  obvious  and  notorious  to  it  as  the 
expert  in  gas  regulation.  A  workers' 
compensation  commission  may  similarly 
re|ec(  a  claim  that  an  inguinal  hernia  waa 
traumatic  in  origiii  whara  tba  employee  gave 
no  indication  of  pain  and  continuad  %vork  for 
a  month  aflar  tba  aDeged  aoddanL  The 
agancy  had  dealt  with  numerous  hamia  cases 
and  was  as  axpart  in  disposing  liiam  am  any 
doctor  would  be.  Its  expariaoce  laugM  i(  that 
where  a  hernia  was  traumatic  in  origin,  there 
was  immediate  discomfort  ou(ward 
evidences  of  paia  observable  lo  fallow 
employees,  snd  at  least  taiaporary 
suspension  from  work.  The  agtacy  oauld 
notice  this  fact  baaad  upon  iu  kaasaiadgt  aa 
an  expert  and  reject  unconlradiclad  opinion 
lesliroony  (ha(  its  own  expertise  renders 
unparsuasiva ").  Cootpara  Uniform  Law 
Commissionar*'  Modal  Slala  Aikiiniatrativa 
Procedure  Act  seciion  4-^U(f)  (1981) 
("OfTicial  notice  may  ba  talma  ol:  (t)  Any  fact 
thai  could  be  ludiciaUy  aoticad  in  the  courts 
of  this  Stale.  (u|  the  racotd  of  other 
proceedings  before  (he  agancy.  (iii)  technical 
or  scienlinc  matters  within  Iha  agency's 
specialixed  knowledge,  and  (iv)  eodaa  or 
standards  that  have  been  adopted  by  an 
agency  of  the  United  Stales,  of  (his  Stale  or  of 
another  Slate,  or  by  a  nationally  recognised 
organization  or  association.  Parties  must  ba 
notiHcKJ  before  or  during  the  hearing,  or 
before  (he  issuance  of  any  initial  or  Pinal 
order  (hat  is  baaed  in  whole  or  in  part  on 
(nets  ur  materials  noticed,  of  (ha  specific 
facia  or  material  oolicad  and  lh«  source 
thereof,  including  any  staff  maaMranda  and 
data,  and  ba  aflardad  an  opportunity  lo 
contea(  and  rebut  the  fads  or  BMlariala  so 
noticed. ").  Conira  Davis.  Ofilcial  Notice.  82 
Harv.  L  Rev.  537.  538  (1940)  ('To  limit  ofTicial 
notice  (o  facts  which  aia  bayaod  Ihe  realm  of 
dispute  would  virtually  emasculate  the 
admimstrstive  process.  The  problem  of 
ofTicial  notice  should  not  ba  one  of  drawing 
lines  between  diapulabia  and  iadispulable 
facts.  Nor  should  it  evan  ba  ona  of  weighing 
the  impurtanca  of  basing  decisions  upon  all 
available  informatioo  againat  liia  importance 
of  providing  lull  and  lair  hearings  ia  the 
Sanaa  of  pafmitling  partlaa  lo  aMat  al 
owlariala  that  Iwlbiara  dadaloa.  Tba 


problam  is  tba  iataasaly  practical  ona  af 

deviaii«  a  ptooadwa  sshkb  aiOl  provide  botb 
informed  daclakMW  aad  lair  baariags  without 
undue  inconvaniaaaa  or  axpanaa."). 

Sactioa  18J01  adopts  Iha  pbOoaopby  of 
Federal  Kuia  of  BtridaiiM  201.  Tba  Advisory 
CommiHaa's  NoSs  lo  Rule  201  (b)  states: 

With  respect  to  ladidal  notice  of 
adtudicalive  facta.  Mie  IradMtan  has  been  ona 
of  caution  ia  raqairbig  Ikat  Iba  amtlar  be 
beyond  rassBaahta  oantrauetsy.  Tbia 
tradition  of  dfTiiwiyirtlna  appisra  lo  be 
soundly  baaad.  aad  ao  raaaaa  to  depart  from 
it  is  sppareaL  As  Ptolassor  Davia  says: 

•Tba  raaaoa  am  aaa  triaHypa  ptooadafa.  1 
think,  ia  that  we  laake  the  practical  iudgmant 
on  the  basis  of  experience,  that  taking 
evidence.  sub)ect  to  cross-examination  and 
rebuttal.  Is  the  best  way  to  resolve 
controveniies  involving  disputes  of 
adjudicative  facts,  that  is.  facts  pertaining  to 
the  parties.  The  reason  we  raqutra  a 
determination  oa  tba  racord  ia  Ibal  wa  think 
fair  procadure  in  reaolviag  dispiilas  of 
adjudicative  facta  calls  ftir  giving  each  party 
a  chanca  to  mee(  in  tba  appropriate  fashion 
the  facts  that  come  lo  the  tribunal's  attention, 
and  the  appropriate  fashion  for  meeting 
disputed  adjudicative  facts  includes  rebuttal 
evidence.  cross-examiiMtion.  usually 
confrontation,  and  argument  (either  written 
or  oral  or  both).  The  key  to  a  fair  trial  is 
opportunity  to  use  the  appropriate  weapons 
(reiiuttal  evidence.  croaa-«Kamination.  and 
argument)  to  meet  adverse  snalariab  that 
come  to  the  tribunal's  attaatiorL-  A  Slyatam  of 
Judicial  Notice  Based  oa  Fairness  and 
Convenienca.  in  l^rspactivaa  of  Law  ea  83 
(1904). 

The  rule  proceeds  upoa  Ihe  theory  that 
these  considerations  call  for  dispeasu^  with 
traditional  methods  of  proof  only  in  clear 
cases.  Compare  Professor  Davis'  conclusioa 
that  judicial  notice  should  be  a  matter  of 
convenience,  subject  to  requirements  of 
prtKedural  fairness.  U..  M.  Rule  201  of  Ihe 
Federal  Rules  of  F.vidence  incorporated  Ihe 
Morgan  poaitioo  on  judicial  notice.  The 
contrary  position,  expressed  by  Wigaiore  and 
Thayer,  and  advocated  by  Davis,  was 
rejacted.  See  McNaagbton.  fudicial  Nolice- 
Exoerpts  Relating  la  Iba  Moirgan-Wigmore 
Controversy.  14  Vaad.  L  Rev.  779  (1961) 
( "They  do  not  differ  with  respect  to  the 
application  of  the  doctrine  to  'law'.  Nor  do 
th4;y  reveal  a  difference  with  respect  lo  so- 
called  'jury  notice.'  Their  difference  relates  to 
judicial  notice  of  'facts.'  Here  Wigmore. 
following  Thayer,  insists  tliat  judicial  notice 
is  solely  to  save  time  where  dispute  is 
unlikely  and  that  a  matter  judicially  noti<«d 
is  therefore  only  'prima  faciia.'  or  rebuttable, 
if  the  opponent  elec(s  to  dispute  it.  Il  is 
express  in  1  hayer  and  implicit  in  Wigmore 
thai  (perh.ips  b«cau»e  the  matter  is 
rebuttable)  judicial  notice  may  be  applied  not 
only  to  indisputable  matters  but  also  lo 
matters  of  lesser  cerisinly.  Morgan  on  the 
other  band  defines  judicial  notice  more 
narrowly,  and  his  consequences  follow  from 
his  deTinilion.  He  limits  judicial  notice  of  fact 
to  matters  patently  indisputaMe.  Aim!  his 
position  is  that  matters  fudlcially  noticed  are 
nol  rebuttable.  He  aaaarts  diat  il  la  wasteful 
lo  permit  palanlly  indisputabte  matters  lo  ba 
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litigated  by  way  of  formal  proof  and 
furthermore  that  It  would  be  absurd  to  permit 
a  parly  lo  woo  a  Jury  to  an  obviously 
erroneous  finding  contrary  to  tba  noticed  fact. 
Alaa  be  objects  to  the  WVfgmorean 
conception  on  Ihe  grouivl  that  it  is  really  a 
'presumption'  of  sorts  attempting  to  pass 
under  a  mialeading  oama.  H  is,  according  to 
Morgan,  a  preaunption  with  no  recognized 
rules  as  to  how  the  presumption  works,  what 
activates  it  and  who  has  liie  burden  of  doii^ 
how  much  to  rebut  il."^ 

Accordingly,  notice  that  items  (ii)  and  (Iv) 
of  the  Uniform  I^w  Comraiaaioiiars  Model 
State  Administrative  Procedure  Act  quoted 
above  are  not  included  as  separate  items  In 
Rule  201.  However  codes  and  standards,  (iv). 
to  the  extent  not  subject  to  reasonable 
dispute  fall  «v<thin  Rule  201(b)(2).  To  the 
extent  such  codas  and  standards  do  not  so 
fall,  proof  should  be  required.  OfTicial  notice 
of  records  of  other  proceedings  before  the 
agency  would  "permit  an  agency  to  notitx 
facts  contained  in  its  files,  such  as  the 
revenue  statistics  contained  in  the  reports 
submitted  to  it  by  a  regulated  company." 
Schwartz,  aupro  at  377.  Once  again,  lo  the 
extent  such  information  is  not  capable  of 
accurate  and  ready  determination  by  resort 
to  sources  whose  a<x:uracy  cannot 
reasonably  be  quaationed.  i  l&201(bK2). 
proof  should  be  required. 

Reporter's  Note  to  §  18.30r 

Section  18.301  does  not  prevent  an 
administrative  agency  by  either  rule, 
regulation,  or  common  law  development  from 
allocating  burtlens  of  production  and  burdens 
of  persuasion  in  an  otherwise  permissible 
manner.  See  N.LR.B.  v.  Trartsportalion 
Management  Corp..  482  U.S.  400.  403  n.7, 103 
S.Ct.  240B.  2475  n.7.  76  L.Ed  2d  867  (1983) 
("Respondent  oonteods  that  Federal  Rule  of 
Evidence  301  requires  that  the  burden  of 
persuasion  rest  on  the  General  Counsel.  Rule 
301  provides: 

'In  all  civil  actions  and  proceedings  not 
otherwise  provided  for  by  Act  of  Congress  or 
by  these  rules,  a  presumption  Imposes  on  the 
party  against  whom  it  is  directed  (he  burden 
of  going  forward  with  evidence  to  rebut  or 
meet  Ihe  presumption,  but  does  nol  shift  to 
such  party  the  burden  of  proof  in  the  sense  of 
the  risk  of  nonpersuation.  which  remains 
throughout  the  trial  upon  Ihe  pariy  on  whom 
il  was  originally  cast.' 

The  Rule  merely  defines  the  term 
'presumption.'  H  in  no  way  restricts  the 
authority  of  a  court  or  an  agency  to  change 
the  customary  burdens  of  persuasion  in  a 
manner  that  otherwise  would  be  permissible, 
indeed,  were  respondent  correct,  we  could 
not  have  assigned  to  the  defendant  the 
burden  of  persuasion  on  one  issue  in  Ml. 
Healthy  City  Board  of  Eiiucalion  v.  Doyle. 
429  U.S.  274. 97  S.Ct.  SSa  SO  LEd.2d  471 
(1977)."). 

Reporter's  Note  to  §  1&302. 

The  Advisory  Committee's  Note  lo  Rule 
302.  56  FRO.  lia  211  sUtes: 

A  series  of  Supreme  Court  decisioos  in 
diversity  cases  leaves  no  doubt  of  the 
relevance  of  Erie  Railroad  Co.  v.  Tompkins. 
304  U.S.  64.  58  S.Ct.  817. 82  L.Ed.  1188  (1998). 
to  questions  of  burden  af  proof.  These 


decisions  are  Cities  Service  Oil  Co.  v. 
Dunlap.  308  US.  200. 80  S.Ct  201, 84  LEd.  196 
(1930).  Palmer  v.  Hdffnum.  318  U.S.  477, 87 
LSd.  845  (19a).  and£Nc&  v.  New  York  Life 
Ins.  Co.,  359  U.S.  437, 79  S.CL  021.  3  LEd.2d 
035  (1959).  They  involved  burden  of  proof, 
respectively,  as  to  status  as  bona  fide 
purchaser,  contribtrtofy  neglig^nioe,  and 
nonaccidental  death  (suidde)  of  an  insured. 
In  each  instanoe  the  state  rule  was  held  to  be 
applicable,  it  does  not  follow,  however,  that 
ail  presumptions  in  diversity  cases  are 
governed  by  state  law.  In  eadi  case  cited  the 
burden  of  proof  question  had  to  do  with  a 
substantive  element  of  tfie  clafan  or  defense. 
Application  of  the  state  law  is  called  for  only 
when  the  presumption  operates  upon  such  an 
element.  Accordingly  the  rule  does  not  apply 
state  law  when  the  presumption  operates 
upon  a  lesser  aspect  of  the  case,  i.e.. 
"tactical"  presumptions. 

The  situations  in  which  the  state  law  is 
applied  have  been  tagged  for  convenience  in 
the  preceding  discussion  as  "diversity  cases." 
The  designation  is  not  a  completely  accurate 
one  since  Erie  applies  to  any  claim  or  issue 
having  its  source  in  state  law.  regardless  of 
the  basis  of  federal  jurisdiction,  and  does  not 
apply  to  a  federal  claim  or  issue,  even  though 
jurisdiction  is  based  on  diversity.  Vestal,  Erie 
R.R.  v.  Tompkins:  A  Projection.  48  Iowa 
LRev.  248.  257  (1963):  Hart  and  Wechsler, 
The  Federal  Courts  and  the  Federal  System. 
897  (1953);  1A  Moore  Federal  Practice  p. 
0.305(3]  (2d  ed.l965):  Wright.  Federal  Courts. 
217-218  (1983).  Hence  the  rule  employs,  as 
appropriately  descriptive,  the  phrase  "as  lo 
which  stale  law  supplies  the  rule  of 
decision."  See  A.LI.  Study  of  the  Division  of 
Jurisdiction  Between  State  and  Federal 
Courts,  section  2344(c).  p.  40.  P.F.D.  No.  1 
(1965). 

It  is  anticipated  that  \  18.302  will  very 
rarely  come  into  play. 

Reporter's  Note  to  §18.403. 

Section  18.403  of  the  Federal  Rules  of 
Evidence  provides  for  the  exclusion  of 
relevant  evidence  on  the  grounds  of  unfair 
prejudice.  Since  all  effective  evidence  is 
prejudicial  in  the  sense  of  being  damaging  to 
the  party  against  whom  it  is  offered, 
prejudice  which  calls  for  exclusion  is  given  a 
more  specialized  meaning:  an  undue 
tendency  to  suggest  decision  on  an  improper 
basis,  commonly  but  not  necessarily  an 
emotional  one.  such  as  bias,  sympathy, 
hatred,  contempt,  retribution  or  horror.  Unfair 
prejudice  is  not.  however,  a  proper  ground  for 
the  exclusion  of  relevant  evidence  under 
these  rules.  Judges  have  shown  over  the 
years  the  ability  to  resist  deciding  matters  on 
such  an  improper  basis.  Accord  Gulf  States 
Utilities  Co.  v.  Ecodyne  Corp.,  635  F.2d  517. 
519  (Sfh  Cir.1981)  ('"rhe  exclusion  of  the 
evidence  under  Rule  403's  weighing  of 
probative  value  against  prejudice  was 
improper.  This  portion  of  S  18.403  has  no 
logical  application  to  bench  trials.  Excluding 
relevant  evidence  in  a  bench  trial  because  it 
is  cumulative  or  a  waste  of  time  is  clearly  a 
proper  exercise  of  the  judge's  power,  but 
excluding  relevant  evidence  on  the  basis  of 
'unfair  prejudice'  Is  a  useless  procedure. 
Section  18.403  assumes  a  trial  judge  is  able  lo 
discern  and  weigh  Ihe  improper  inferences 


that  a  jury  might  draw  from  eertaia  evidence, 
and  then  balance  those  improprieties  againat 
probative  value  and  necessity.  Certainly,  in  a 
bench  trial,  the  same  judge  can  also  exclude 
those  improper  inferences  from  his  mind  in 
reaching  a  deciaioa"). 

While  { 18.403.  like  Rule  403  of  the  Federal 
Rules  of  Evidence,  does  speak  in  terms  of 
both  coofusioo  of  the  issues  aad  misleading 
of  the  trier  of  fact,  the  distinction  bettveen 
such  terms  is  unclear  in  the  literature  and  in 
the  cases.  McCormick.  Evidence  section  185 
at  546  (3d  ed  1984).  refers  to  Ihe  probabUily 
that  certain  proof  and  the  answering 
evidence  that  it  provokes  might  unduly 
distract  the  trier  of  fact  from  Ihe  main  issues. 
2  Wigmore.  Evidence  section  443  at  528-29 
(Chadboum  rev.  1979).  describes  the  concept 
as  follows: 

|I|n  attempting  to  dispute  or  explain  away 
the  evidence  thus  offered,  new  issues  will 
arise  as  to  the  occurrence  of  Ihe  instances 
and  the  similarity  of  conditions,  new 
witnesses  will  be  needed  M-hose  cross- 
examination  and  impeachment  may  lead  to 
further  issues:  and  that  thus  the  trial  will  be 
unduly  prolonged,  and  tiie  multiplicity  of 
minor  issues  will  be  such  that  the  jury  will 
lose  sight  of  the  main  issue,  and  the  whole 
evidence  will  be  only  a  mass  of  confused 
data  from  which  it  will  be  difTicult  to  extract 
the  kernel  of  controversy. 
Both  commentators  are  clearly  describing  Ihe 
notion  of  confusion  of  the  issues.  While  of 
course  a  trier  of  fact  confused  in  Ihe 
foregoing  manner  can  also  be  said  to  have 
been  misled,  il  is  suggested  lltat  lite  concept 
of  misleading  refers  primarily  to  Ihe 
possibility  of  the  trier  of  fad  overvaluing  the 
probative  value  of  a  particular  item  of 
evidence  for  any  reason  other  than  the 
emotional  reaction  associated  with  unfair 
prejudice.  To  illustrate,  evidence  of  the 
results  of  a  lie  detector,  even  where  an 
attempt  is  made  to  explain  fully  Ihe 
significance  of  the  results,  is  likely  lo  be 
over\-alued  by  the  trier  of  fact.  Similarly,  the 
test  olFrye  v.  United  States.  293  F.1013. 1014 
(D.C.  Cir  1923).  imposing  Ihe  requirement 
with  respect  to  the  admissibility  of  scientiTK: 
evidence  that  the  particular  technique  be 
shown  to  have  gained  "general  acceptance  in 
the  particular  field  in  which  it  belongs."  is  an 
attempt  to  prevent  decision  makers  from 
being  unduly  swayed  by  unreliable  scienllTu 
evidence.  Demonstrative  evidence  in  the  form 
of  a  photograph,  map.  model,  drawing  or 
chart  which  varies  substantially  from  the  fact 
of  consequence  sought  to  be  illustrated 
similarly  may  mislead.  Finally,  any  trier  of 
fact  may  be  misled  by  Ihe  sheer  amount  of 
time  spent  upon  a  question  into  believing  the 
issue  to  be  of  major  importance  and 
accordingly  into  attaching  too  much 
significance  to  it  in  its  determination  of  the 
factual  issues  involved. 

Occasionally  evidence  is  excluded  not 
because  distracting  side  issues  will  be 
created  but  rather  because  an  unsuitable 
amount  of  time  would  be  consumed  in 
clarifying  the  situation.  Concerns  associated 
with  the  proper  use  of  trial  time  also  arise 
where  the  evidence  being  offered  is  relevant 
to  a  fact  as  to  which  subelantiai  other 
evidence  has  already  been  introduced. 
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IncKtcUiv  mi&tuot  bMrtag  on  lb*  auMtloa  of 
cfwUblHly.  wiMf«  Hm  mrtdtnot  Itodf 
tiuiMMM  only  ailiiiBMl  prabativ*  valu*.  Mich 
u  «vldwM  adMlltwl  m  tMckgnMind.  or 
wtMt*  iiiIiImici  to  liMWilit  bv  liM  court  to  bu 
oolUtaraL  la  racotnitioii  of  Om  togitliiMlo 
conowa  of  tho  oovrt  with  axponditurM  of 
tinw.  I  IS^n  pitnrldM  for  axcliMioa  of 
•vktoooa  whar*  Its  tocrawnUl  prabotivo 
valiM  to  tabolwittally  oatw«lth«i  by 
coiukfarattoa*  of  uBduo  (May.  waala  of  tliiia. 
or  BudJiM  pfaaantattoo  of  ciimalatlva 
•vldaaoa.  iUMghly  ■paafclng.  uitdiM  dslay  can 
ba  arsuad  lo  rafar  to  May  caaaad  by  Iha 
falhira  of  iha  party  10  ba  abh  10  produeo  Iha 
givaa  ividaiica  at  Iha  approprtoia  IIbm  at  trial 
bat  only  at  MiM  klar  ttea.  Waala  of  ttma 
■ay  ba  takaa  lo  falar  to  Iha  lael  that  Iha 

avidanoa  pa laadaqaala  tacraoMBtal 

probaliva  valaa  In  Hght  of  tha  tiiBa  Ita  total 

axploraltoa  will  aoniaaii  CuBHlatlva  lafira 

lo  iMMpia  aoaivaa  of  dtllM«Bt  avidanca 

aatabhahJMlhaa— afactofi 

waO  aa  MMpla  I 

witnaaaaa  all  laatifytat  to  Iha  Mma  apaad  of 

Iha  car  or  Iha  taoM  characlar  of  a  witnaaa. 


IW  riailwBOfn  Raport  to  Riila  SOI.  M7S 
U  A  Coda  Cai«.  a  AtL  Nawa  TOM.  7100 
atalaa: 

Ruto  Wl  daala  with  dM  privilafa  of  a 
witaaaa  oot  to  laatUy.  Both  Iha  Houaa  and 
SoMto  una  provida  that  fadaral  privUafo  tew 
appbaa  la  iiiiliiil  caaaa.  la  dvil  actioaa  aad 
procaadtatoi.  Iha  Hooaa  bm  previdaa  that 
•tato  pttvUata  law  appltaa  "Ho  aa  aiaaMat  of  a 
daha  or  dal— ■  aa  to  which  atato  law 
aappMaa  Iha  rala  af  dactata^**  Tha  Sanato  bil 
providaa  that  "to  dvU  acttoaa  aad 
pnw^rtiUfy  afiali«  aadar  U  UAC  1332  or  » 
\JS.C  1338^  or  baiwii  dtiaaaa  of  dlfforoat 
Suiaa  aad  iiowid  awlar  »  U  AC  1441(b) 
Iha  privilafa  of  a  witaaaa.  paraoa. 
gowBBiawt.  Stato  or  poUttcal  aabdiviaioa 
tharaof  to  dalanUaad  to  accordaaca  wtlh 
Stato  law  aalaaa  with  laapact  to  Iha 
pattlcalar  dalB  or  dafnaa.  Padaral  law 
•uppUaa  Iha  nila  of  dadatoa." 

llw  wardii«  of  Iha  Hoaaa  aad  Sanato  billa 
diflara  to  Iha  IraatBMal  af  dvil  actioaa  aad 
prooaadii«i.  Tha  rala  to  tha  Hoaaa  bill 
■ppUaa  to  avidaaoa  that  ralalaa  to  "aa 

I  of  a  daiai  or  dafaaaa."  If  aa  Itoai  of 
I  to  aapport  or  dafaat  a  daiai  or 
aa  atoaaal  af  a  alaha  or  ( 
•ad  If  atoto  law  aapoUaa  Iha  rala « 
for  Ihal  data  or  dafaaaa.  Ihaa  Mato  pHvilafa 
law  appMaa  to  that  Maai  of  prool 

■  Iha  Houaa  bin. 
,  ato'to  prMlapi  law  wiO  aaaally 
apply  to  divardly  oaaaa.  Thara  aay  ba 

rar.  whara  a  daiai  or 
I  to  baaad  apoa  fadaral  law.  hi  aach 

■•  law  will  apply  to 
)  idavaat  to  Iha  todaral  claim  or 
dafoaaa.  Saa  Sofa  XlacMIc  Coi  V. /a/lbrMM 
BhctHe  Co.  917  U  A 173  (tHZ). 

la  aoadivaiaity  Madtcttoa  dvil  caaaa. 
fadaral  privilati  tow  will  faaaraUy  apply,  hi 
Ihoaa  dtaatioaa  whara  a  fadaral  ooort  adopto 
or  tooorporatoa  atoto  law  to  (III  tolaiaticaa  or 
aapa  to  iMfafal  atotatoiw  phram.  Iha  ooort 

KroUy  will  aaply  faoaral  I 
Dalaokaoahaaaald: 
A  fadwol  ooort  aittiag  to  a  aoashvardty 
)  aot  ait  aa  a  local 


iribiMiaL  la  aooM  caaaa  It  otay  aaa  III  for 
■padal  raaaoaa  to  glva  tha  law  of  a  particuUr 
•tato  highly  parauadva  or  avao  conlroUiat 
alTact  but  la  tha  Uat  analytis  iU  daciaion 
lunia  upon  tha  law  of  tha  United  Statea.  not 
that  of  aay  atate. 

D'Otnch.  DuluM  »  Co,  V.  Fkdarol  Depoul 
Inaumnct  Corp^.  318  US.  447. 471  (194Z) 
Oackaon.  |..  ooacurTiag).  Wbaa  a  fadaral  couH 
chooaaa  to  abaorb  atato  law.  It  to  appiyiai  Iha 
atato  law  aa  a  aiatlar  of  fadaral  ooeuaoa  law. 
Thua.  atato  law  doaa  aot  aapply  Iha  rvto  of 
dadaioa  (avoa  thooph  Iha  fadml  ooait  nay 
apply  a  ndo  darivad  froto  atato  daddoaa). 
aad  atoto  ■rWlagi  law  would  aot  apply.  8aa 
CA.  Wriiht  Padaral  Courts  381^152  (Xd  ad. 

(IMS):  DtSfho  v.  BalhnUne.  SSI  U.&  STOi 
8n  (1986):  t  Wright  *  Millar.  Fadaral  Rulaa 
aad  Ptooaduraa  aactiaa  340S. 

la  dvil  actioaa  aad  prooaadlnji,  wbara  Iha 
rala  of  dodaioe  aa  to  a  daiai  or  dafaaaa  or  aa 
to  aa  aiaaMat  of  a  claim  or  dafaaaa  to 
■uppMad  by  atato  law.  tha  Hoaaa  proviaioo 
raqniraa  dtal  atato  privilaga  law  apply. 

Tha  Coafaraaca  adopto  Iha  Houaa 


I  privilaea  law.  Aa 


h  to  aatldpalad  dtal  dto  proviso  to  Sactioa 
18J01  win  vary  laraly  ooaM  toto  ptoy. 

Rtponar'B  Nott  to  §  IMOl. 

Tha  Coafaraoca  Raport  to  Roto  «n.  1978 
U.&  Coda  Cai«.  a  Ad.  Ktows  7081.  TOea 
atalaa; 

Rda  801  daato  with  oompataacy  of 
witoaaaaa  Botfi  iha  Hoaaa  aad  Saaato  biUa 
provida  that  fadaral  eoBMitaary  law  appMas 
hi  iilmtail  I  ■!■■  to  iliil  irTnT  —' 
ynnt^r^t.  dw  Houaa  biU  providaa  that 
atato  eoaipalancy  Uw  appMaa  "to  aa  ■iamatrt 
of  a  dalm  or  dafaaaa  aa  to  which  Stato  law 
auppUaa  dM  fufa  of  dadaioa."  Tha  Saoate  bill 
providaa  that  "to  dvil  actioaa  aad 
prooaadii«i  ariaii«  uadar  la  U.&C  1332  or  28 
U.&C  1338.  or  balwaaa  dtiaaaa  of  diffaraat 
Statoo  aad  raawvad  uadar  28  U&C  1441(b) 
r  of  a  witaaaa.  paraoa. 
.  Stato  or  pohlical  aubdWtoioa 
r  to  itotoimliwil  to  aooordaaoa  with 
Stato  tow.  aalaaa  with  raapad  to  dM 
portioular  daha  or  dafaaaa,  Fidaral  law 
aupphaa  Iha  nto  of  dsdaioik" 

llM  wardh«  of  tha  Hoaaa  aad  Saaato  biUa 
dtfhra  to  tha  traatmaat  of  dvU  acttoaa  aad 
.Itefuto  to  dM  Houaa  Wn 
I  to  avldwa  dmt  ratotos  to  "aa 
I  of  a  daha  ar  dafaaaa."  If  aa  Mam  of 

I  to  aupporl  or  dafaat  a  daim  or 
.  or  an  alaaMBt  of  a  claim  or  ( 
aad  if  atato  tow  sufMliaa  dM  lato  of  ( 
far  that  daim  or  dafaaaa.  thaa  state 

p  tow  apphaa  to  dMt  itam  of  proot 
I  alaillar  to  dtoaa  aadarlytog  ito 
aettoa  oa  Rato  flOl.  dM  Coafaraaca  adopto  dM 
Hoaaa  provtoiaL  H  to  aaddpatod  that  tha 
pmviao  to  Soctioa  laaoi  will  vary  laraly 
ooaM  Into  ptoy. 

ikpa»tor%  Mpto  to  I  laaOR 

Coaatotool  with  tha  ppaJtioB  takaa  to 
1 18.408.  aafair  oraludioa  to  aot  faH  to  ba  a 

pffOMf  fMMB  01  DM  KUnMiOfl  Of  raWVOQl 

avidaaoa  to  a  haaiiaf  whara  dM  iudta  to  dM 
iTiar  of  fact  Soctioeo  18j808  (a)  aad  (b) 
provida  far  tha  oaa  of  avary  prior  ooavtctioa 
panlahahto  by  daath  or  to^iriaonawnt  to 


axceM  of  one  year  under  the  law  under 
which  the  witness  was  convicted  and  every 
prior  conviction  involving  dishonesty  or  falae 
statement,  regardless  of  punishment, 
provided  not  more  than  ten  years  has  elapsed 
since  tha  date  of  the  conviction  or  the  release 
of  the  witness  from  the  confinement  Imposed 
for  that  convictioa  whichever  is  the  later 
date.  Convictions  more  than  ten  years  old  are 
fell  to  be  too  stale  to  be  admitted  to  impeach 
the  credibility  of  a  witnaaa  laatifying  in  any 
haariag  to  which  dieaa  nilas  apply. 

ReporiBr'a  Note  to  §  ISMl. 

Ruto  8Ql(dNlMA)  of  dM  Fadaral  Rulea  of 
Evtdaoce  baa  baan  reviaad  to  panail  the 
substantiva  adaiiadbility  of  all  prior 
inconaiatant  stalaaiaata.  Tha  addad 
protactioo  of  oartatoty  of  BMkiag  and 
drcumataocaa  ooadudva  to  traatworthiness 
providad  by  dM  raatridioo  that  the  prior 
loooaatotanl  atalaatent  ba  ''givan  under  oath 
aubHwt  to  Um  paaalty  of  partury  at  a  trial, 
haarin^  to  othar  procaadiat.  or  to  a 
dapodtioe"  wara  addad  by  Coa^aaa  to 
Padaral  Ruto  of  Bvidaaca  8m(d)(lNA)  for  the 
beaaflt  of  Am  criaiinal  dafeadanL  Sua 
Graham.  Biaploying  laooaatotoal  StalemenU 
for  ImpaachHMBi  and  aa  Subatanliva 
Bvidaaca:  A  Critical  Raviaw  aad  Propoaad 
Aaiandiaaato  of  Padaral  Rulaa  of  Bvidenoa 
a01(d)(l)(A).  919  aad  807. 78  MichXJ(av.  1585 
(1977). 

Raporter'a  Nolo  to  §  ttMO. 

Saotioa  iaaoa(«K2S)  providaa  a  hearsay 
•xoaptioa  far  tha  aalf-aathaattcattog  aapaci  of 
dooaaaato  aad  othar  ilaam  as  providad  to 
I  laaOS.  Out  of  court  etatoaaaate  admitted 
uadar  1 18J02  for  tha  purpoaa  of  aatabliahing 
thai  the  document  or  other  itam  offered  into 
evidence  is  aa  purported  to  be  are  received  hi 
evidence  to  eatabliah  dM  trudi  of  dM  matter 
staled.  I  ia«n(aHc).  Sactioa  18.802 
providaa  dial  "hearaay  to  aot  admiaaible 
axoepi  aa  provided  by  diaaa  rulaa  *  *  *." 
Sactioa  18.802  thua  operatea  aa  a  hearaay 
exoeptioe  oa  the  limited  queation  of 
audMOtidty.  Section  18a02  doaa  oot 
however,  purport  to  craato  a  hearsay 
exoepUoa  for  auttera  asaertad  to  be  true  in 
the  aalf-audiaaticatad  exhibit  itself.  As  a 
BHttar  of  draftiag  coaatotaacy,  it  to  pieferabto 
to  have  a  spadflc  hearaay  exoeptioa  to 
1 18403  for  stateaieato  of  salf^authaatiGatioa 
•Mlar  I  laaoe  dmn  to  have  a  hearsay 
akoaptioa  exiat  to  theae  ndea  aot  bearing  an 
800  number. 

Sactiona  18J03  (a)(28)  aad  18.80a(aM?7)  are 
derived  from  Rutoa  4  (a)  aad  (f)  of  dM 
Arisoaa  Uniform  Rulaa  of  Piocadara  for 
Arbitratioa.  Sactioa  18J09(aH28(vi)  to 
derived  from  Olinoto  SupreoM  Court  Ruto 
90(cN4). 

SactioBa  18a08(aM27)  and  18J03(aN28) 
maintain  the  coaunoa  tow  dtottnclion 
between  a  Iraetiag  phyaidan.  i.e..  medical 
IraatBMat  and  aa  exaatiaiag  or  nontraating 
phyaidan.  La.,  medical  diayinais  A  treating 
phyaidan  providaa  or  acta  with  a  view 
toward  providing  medical  treatmaat  An 
examining  physician  to  one  hired  with  a  view 
toward  toatl^^  on  behalf  of  a  party  aad  not 
toward  traadag  a  patiaot  Aa  aucfa.  wriilen 
raporta  of  the  examining  phyaidan  are  not 
fall  to  be  auffldenlly  trwatwortky  to  be  given 


the  preferred  treatment  of  i  iain3(a)(27). 
Thus  a  report  of  a  physician  made  for  the 
purpose  of  medical  treatment  i.e..  treating 
ph'ysiciaa  is  admissible  if  the  requirements  of 
i  18J03(a)(27)  are  satisfied.  A  report  of 
phyaidan  prepared  with  a  view  toward 
litigation,  i.e.,  examining  physician,  satisfying 
the  requirements  of  i  ia802(a)(28)  is  also 
admissible.  The  reports  of  a  given  physician 
may,  of  course,  fall  %vithin  either  or  both 
categoriea.  Reports  of  any  medical     « 
surveillance  test  the  purpose  of  which  is  lo 
detect  actual  or  potential  impairment  of 
health  or  functional  capadty  and  autopsy 
reports  fall  withm  1 18JB03(a)(28). 

Section  18JI03(a)(28)  ia  derived  from  Rule 
1613(b)(1)  of  dM  California  Rules  of  Court.  A 
summary  of  litigation  experience  of  the 
expert  is  required  to  assist  the  evaluation  of 
credibility. 

Section  18a03(a)(29)  is  derived  from  Rule 
1613(b)(2)  of  die  California  Rules  of  Court. 

Section  18Jn3(a)(30)  is  derived  from  Rule 
1613(b)(3)  of  the  California  Rules  of  Court. 

The  proviso  relating  to  the  subpoenaing  of 
witnesses  is  derived  from  Rule  1305(b)  of  the 
Pennsylvania  Rules  of  Court  Procedure 
Governing  Compulsory  Arbitration.  See  also 
SI  ia902(a)(12)-l&902(a)(16)  >n/ra. 

Sections  l&803(a)(26)-1&803(a)(30)  each 
provide  that  the  adverse  party  may  call  the 
declarant  of  the  hearsay  statement  if 
available,  as  a  witness  and  examine  the 
witness  as  if  under  cross-examinatioa  These 
rules  take  no  position  with  respect  which 
party  must  initially  bear  the  cost  of  lay 
witness  and  expert  witness  fees  nor  as  to  the 
ultimate  disposition  of  such  fees. 

Reporter's  Note  to  §  18S0Z 

Section  l&9Q2(aHll)  is  Uniform  Rule  of 
Evidence  902(11).  The  "Comment"  states: 

Subsection  11  is  new  and  embodies  a 
revised  version  of  the  recently  enacted 
federal  statute  dealing  with  foreign  records  of 
regularly  conducted  activity,  18  U.S.C.  3505. 
Under  the  federal  statute,  authentication  by 
certification  is  limited  to  foreign  business 
records  and  to  uae  in  criminal  proceedings. 
This  subsection  broadens  the  federal 
provision  so  that  it  includes  domestic  as  well 
as  foreign  records  and  Is  applicable  in  dvil  as 
well  as  criminal  cases.  Domestic  records  are 
presumably  no  less  trustworthy  and  the 
certification  of  such  records  can  more  easily 
be  challenged  if  the  opponent  of  the  evidence 
chooses  to  do  so.  As  to  the  federal  statute's 
limitation  to  criminal  matters,  ordinarily  the 
rules  are  more  strictly  applied  in  such  cases, 
and  the  rationale  of  trustworthiness  is 
equally  applicable  in  civil  matters.  Moreover, 
the  absence  of  confrontation  concerns  in  civil 
actions  militates  in  favor  of  extending  the 
rule  to  the  civil  side  as  well. 

The  rule  requires  that  the  certified  record 
be  made  available  for  inspection  by  the 
adverse  party  sufTicienlly  in  advance  of  the 
offer  to  permit  the  opponent  a  fair 


opportunity  to  challenge  it  A  fair  opportunity 
to  challenge  the  offer  may  require  that  the 
proponent  furnish  the  opponent  with  a  copy 
of  the  record  in  advance  of  its  introduction 
and  that  the  opponent  have  an  opportunity  lo 
examine,  not  only  the  record  offered,  but  any 
other  records  or  documents  from  which  the 
offered  record  was  procured  or  to  which  the 
offered  record  relates.  That  u  a  matter  not 
addressed  by  the  rule  but  left  lo  the 
discretion  of  the  trial  judge. 

Sections  18.g02(a)  (12)  and  (13)  are  derived 
from  Rule  4  (e)  and  (f)  of  the  Arizona  Uniform 
Rules  of  Procedure  for  Arbitration. 
f  1&902(a)(12)(vi)  is  derived  from  Ulinoto 
Supreme  Court  Rule  90(c)(4). 

Section  18.902(a)(14)  is  derived  from  Rule 
1613(b)(1)  of  the  California  Rules  of  Court  A 
summary  of  litigation  experience  of  the 
expert  is  required  to  assist  the  evaluation  of 
credibility. 

With  respect  lo  |i  l&g02(a)(13)  and 
l&902(a)(14)  as  applied  to  a  treating  or 
examining  phyaidan.  see  Reporter's  Note  lo 
SS  18403(a)(27)  and  18403(a)(28)  supm. 

Section  ia.902ra)(l5)  is  derived  from  Rule 
1613ib)(2)  of  the  California  Rules  of  Court. 

Section  18.902(16)  is  derived  from  Rule 
1613(b)(3)  of  the  California  Rules  of  Court 

The  proviso  relating  to  the  subpoenaing  of 
witnesses  is  derived  from  Rule  1305(b)  of  the 
Pennsylvania  Rules  of  Civil  Procedure 
Governing  Compulsory  Arbitration. 

Sections  18.902(a)  (12)-(16)  each  provide 
that  the  adverse  party  may  call  the  dedarant 
of  the  hearsay  statement,  if  available,  as  a 
witness  and  examine  the  witness  as  if  under 
cross-examination.  These  rules  take  no 
position  with  respect  to  which  party  must 
initially  bear  the  cost  of  lay  witness  and 
expert  witness  fees  nor  as  to  the  ultimate 
disposition  of  such  fees. 

See  also  iS  ia803(a)  (25)-(30)  supra. 

Reporter's  Nole  to  §  18.1001. 

Section  18.1001(a)(3)  excludes  prints  made 
from  X-ray  film  from  the  definition  of  an 
original.  A  print  made  from  X-ray  film  is  not 
felt  to  be  equivalent  to  the  X-ray  film  itself 
when  employed  for  purposes  of  medical 
treatment  or  diagnosis. 

Reporter's  Note  to  §  18.1101. 

Section  23(a)  of  the  Longshore  and  Harbor 
Woi4(er8'  Compensation  Act,  33  U.S.C  922, 
provides  as  follows: 

In  making  an  investigation  or  inquiry  or 
conducting  a  hearing  the  deputy 
commissioner  or  Board  shall  not  be  bound  by 
common  law  or  statutory  rules  of  evidence  or 
by  technical  or  formal  rules  of  procedure, 
except  as  provided  by  this  chapter  but  may 
make  such  investigation  or  Inquiry  or  conduct 
such  hearing  in  such  manner  as  to  best 
ascertain  the  rights  of  the  parties. 
Declarations  of  a  deceased  employee 
concerning  the  injury  in  respect  of  which  the 
investigation  or  inquiry  is  being  made  or  the 


hearing  conducted  shall  be  received  in 
evidence  and  shall,  if  corroborated  by  other 
evidence,  be  suffident  to  establish  the  injut)-. 
Other  acts  such  as  the  Defense  Base 
Compensation  Act  42  US.C.  1661.  adopt 
section  23(a)  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  by  reference.  In 
addition.  20  CFR  |  725.455(b)  provides  as 
follows  with  respect  to  the  EUack  Lung 
Benefits  Ad.  30  U.S.C  901 : 

Evidence.  The  administrative  law  judge 
shall  at  the  hearing  inquire  fully  into  all 
matters  at  issue,  and  ^11  not  be  bound  by 
common  law  or  statutory  rules  of  evidence, 
or  by  technical  or  formal  rules  of  procedure, 
except  as  proWded  by  5  U.S.C  554  and  Uiis 
subpart.  The  administrative  law  judge  shall 
receive  into  evidence  the  testimony  of  the 
witnesses  and  parties,  the  evidence 
submitted  to  the  Office  of  Administrative 
Law  (udges  by  the  deputy  commissioner 
under  |  725.421,  and  such  additional  evidence 
as  may  be  submitted  in  accordance  nvith  the 
provisions  of  this  subpart  The  administrative 
law  judge  may  entertain  the  objections  of  any 
party  lo  the  evidence  submitted  under  this 
section. 

Section  18.1101(c)  provides  that  these  rules 
do  not  apply  to  the  extent  inconsistent  with, 
in  conflict  with,  or  to  the  extent  a  matter  is 
otherwise  provided  for  by  a  rule  or  regulation 
of  specific  application  prescribed  by  the 
United  States  Department  of  Labor  pursuant 
lo  statutory  authority.  Whether  section  23(a) 
and  i  725.455(b)  are  fact  incompatible  with 
these  rules  is  a  very  difficult  question. 

Without  regard  to  section  23(a)  and 
S  725.444(b),  various  other  considerations 
support  the  conclusion  to  exclude  hearings 
under  Longshore^  Black  Lung,  and  related 
acts  from  coverage  of  these  rules  at  this  time. 
Longshore.  Black  Lung,  and  related  pcts 
involve  entitlements.  Claimants  in  such 
hearings  benefit  from  proceeding  pursuant  to 
the  most  liberal  evidence  rules  that  are 
consistent  with  the  orderly  administration  of 
justice  and  the  ascertainment  of  truth. 
Claimants  in  such  hearings  on  occasion 
appear  pro  se.  While  the  modifications  made 
by  these  rules  are  cleariy  designed  to  further 
liberalize  the  already  liberal  Federal  Rules  of 
Evidence,  it  is  nevertheless  undear  at  this 
time  whether  even  conformity  with  minimal 
requirements  with  resped  lo  the  introduction 
of  evidence  would  present  a  significant 
barrier  to  the  successful  prosecution  of 
meritorious  claims.  Rather  than  speculate  as 
lo  the  impart  adoption  of  these  rules  would 
have  upon  such  entitlement  programs,  it  was 
decided  to  exclude  hearings  involving  such 
entitlement  programs  from  coverage  of  these 
rules.  It  Is  anticipated  that  application  of 
these  rules  to  hearings  involving  such 
entitlement  programs  w>ll  be  reconsidered  in 
the  future  following  careful  study. 
|FR  Doc  89-1039  Filed  1-18-89:  a45  am) 
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DEFAIITMDIT  OP  LABOH 
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»  CPU  Part  1910 

Air  Conlaniinania 

aaawCT  Occupational  Safely  and 
Health  Administration.  Labor. 
I  Final  rule 


r.  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
amending  its  existing  Air  Contaminants 
standard.  |  lOiaiOOO  Including  Tables 
Z-1.  ZnZ  and  Z-9.  This  amendment  is 
limited  to  making  more  protective  212 
Permissible  Exposure  limiU  (PEL)  listed 
in  these  three  Tables:  setting  new  PEL'S 
for  IM  substances  not  currently 
regulated  by  OSHA:  and  maintaining 
other  PELs  unchanged.  Changes  include 
revision  of  the  PEL:  inclusion  of  Short 
Term  Exposure  Limits  (STEL)  to 
complement  8  hour  time  weighted 
average  (TWA)  limits:  establishment  of 
skin  designation:  and  addition  of  ceiling 
limits  as  appropriate. 

All  of  the  revised  PELs  are  included  in 
a  single  new  Table  Z-l-A  which  also 
Includes  die  existing  OSHA  PELs  under 
the  Transitional  Limits  Columns.  This 
regulation  permits  the  use  of  any 
compliance  methodology,  until  Dec  31. 
1902.  to  achieve  the  revised  PEL 
llowrever.  during  this  time  period  the 
estabUahed  OSHA  hierarchy  of  controls 
with  preference  for  engineering  controls 
will  be  applied  to  achieve  the  level  of 
the  transitional  PELs.  Tables  Z-2  and  Z- 
S  are  temporarilv  maintained  since  they 
contain  limits  which  cannot 
conveniently  be  included  in  the  format 
used  In  Table  Z-l-A. 

OSHA  has  reviewed  health,  risk  and 
feasibility  evidence  for  all  428 
substances  for  which  changes  to  the  PEL 
were  considered.  In  each  instance  where 
a  revised  or  new  PEL  is  adopted.  OSHA 
has  determined  that  the  new  limits 
substantially  reduce  a  nigniflcant  risk  of 
material  health  Impairment  among 
American  workers,  and  that  the  new 
limits  are  technologically  and 
economicaUy  feasible. 

The  revised  standards  «vill  provide 
additional  occupational  health 
protection  to  4.5  million  workers  at  an 
annual  cost  of  approximately  tlSO  per 
employee  protected.  This  cost  is  only  a 
fraction  of  1%  of  sales  for  all  affected 
sectors. 

OATn:  This  final  rule  shall  become 
effective  March  1. 19ea  The  start-up 
date  for  compliance  with  any 
combination  of  controls  is  September  1. 
1980.  The  start-up  date  for  compliance 


with  preference  for  feasible  engineering 
controls  Is  December  31. 1982.  or  in 
certain  drcuawtancas  December  31. 
1983.  See  28  CFR  IBiaiOOO  (f)  or  Section 
X  of  the  preamble. 

HOOmnm  in  compliance  with  28  U.S.C 
2112(a).  the  Agency  designates  for 
receipt  of  petitions  for  review  of  the 
standard,  the  Associate  Solicitor  for 
Occupational  Safety  and  Health.  Office 
Of  the  Solicitor.  Room  S-4004.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington.  DC  20na 
TOR  RMVMM  MraMNATION  CONTACT: 
Mr.  lames  F.  Foster.  OSHA  OfTioe  of 
Public  Affairs.  Room  N-3e47. 
Department  of  Labor.  200  Constitutioo 
Avanae  NW..  Washington.  DC  20210 
(200-823-8151).  Copies  of  diis  document 
may  be  obtained  two  weeks  after  the 
publication  date  from  the  OSHA 
Publications  Office.  Rm.  N-3101.  at  the 
above  address  (202-&23-e887)  or  at  any 
OSHA  regional  or  area  offioa. 
riMvi 


Organisattoa  of  tbb  Documanl 

This  Fadafal  Raglslsg  notice  discusses 
health,  feasibility,  policy  and  legal 
issues,  and  includeit  amendments  to  20 
CFR  lOiaiOOa  Tables  Z-1.  Z-2  and  Z-8. 
All  these  amendments  are  included  in  a 
new  Table  Z-l-A  which  is  part  of 
Section  X.  Tables  Z-2  and  Z-3  are 
reprinted  in  Section  X  for  reference 
purposes,  and  to  assist  during  phased 
enforcement  procedures.  The  preamble 
Includes  a  discussion  of  the  generic 
health  effects  for  18  individual  groupings 
(e.g..  neuropathic,  ocular, 
cardiovascular,  etc.)  as  well  as  a  review 
of  die  healdi  effects  for  all  of  the 
Individual  substances.  It  also  includes 
the  final  feasibility  and  regulatory 
analysis  with  feasibility  determinations 
organized  by  industry  sector.  All  these 
discussions  address  the  comments 
submitted  to  the  public  record  for  this 
rulemaking. 

The  Docket  (H-020)  includes 
considerable  additional  data,  including 
many  health  studies,  the  complete 
preliminary  and  final  feasibility  and 
regulatory  analysis  with  appendices, 
aiMl  additional  feasibility  liiformatioa. 
This  includes  the  final  results  of  a  large 
scale  industry  survey  and  many  site 
visits.  A  four-volume  printed  version  of 
this  information,  organized  by 
substance,  is  also  in  the  Docket  Also 
included  in  the  record  are  extensive 
public  comments  which  include 
additional  health  studies  and  feasibility 
analyses.  The  record  includes  13 
volumes  of  oral  testimony  and 
questioning  of  witnesses. 

All  this  information  is  available  for 
inspection  and  copying  at  the  Docket 


Office.  A  list  of  exhibits  is  available  in 
the  Docket  Office  located  in  Room 
N-2834  at  die  above  address.  (202)  523- 
7804. 

The  preamble  discussion  is  organized 
in  the  following  manner 
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9.  Substances  for  Which  Limits  are  Based 
on  No  Observed  Adverse-Effect  Levels 
la  Substsncss  for  Which  Limits  are 
Based  on  Avoidance  of  Physical 
irriUlion  and  Other  EffecU 

11.  Substances  for  Which  Limits  are 
Based  on  Avoidance  of  Odor  Effects 

12.  Substances  for  Which  Limits  sre 
Based  on  Analogy  to  Related  Suttslances 
IS.  Substances  for  Which  UmiU  sre 
Based  on  Avoidance  of  Biochemical/ 
Metsboiic  Effectt 

14.  Substsnces  for  Which  limits  sre 
Based  on  Avoidance  of  Sensitization 
Effects 
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15.  Substances  for  Which  Limits  are 
Based  on  Avoidance  of  Cancer 

16.  Substances  for  Which  Current 
ACGIH  TLVs  Are  Less  Stringent  Than 
Existing  OSHA  PELs 

17.  Substances  for  Which  OSHA  Is 
Establishing  Short-Term  Exposure  Limits 

18.  Substances  for  Which  OSHA  Is 
Adding  Skin  Notations 

D.  References 
Vn.  Feasibility  and  Regulatory  Analyses 

A.  Table  of  Contents 

B.  Introduction  and  Executive  Summary 
C  Survey  of  Affected  Industries 

D.  Employee  Exposures  and  Benefits 

E.  Nonregulatory  Alternatives 

F.  Technological  Feasibility 

G.  Costs  of  Compliance 

H.  Economic  Impact  Regulatory  Flexibility 
Analysis,  and  Environmental  Impact 
Assessment 

L  Supplement  1 — ^Technical  Description  of 
Sample  Survey 
VIIL  Summary  and  Explanation  of  Standard 

A  Scope  and  Selection  of  I^Ls 

a  Start-Up  Schedule 

C  Analytical  Methods 

D.  Content  of  Standard 
'  E.  State  Plan  Applicability 

List  of  SubjecU  in  29  CFR  Pari  1910 

IX.  Authority 

X.  Standard  and  Tables  Z-l-A;  Z-Z  Z-3 

XI.  Appendix — Sampling  and  Analytical 

Methods 

I.  Executive  Summary 
A.  Background 

Soon  after  adoption  of  the  OSH  Act  in 
1970,  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
promulgated  Permissible  Exposure 
Limits  (PELs)  for  many  substances 
pursuant  to  the  authority  panted  by 
section  6(a)  which  allowed  the  Agency 
to  promulgate  existing  Federal 
Standaitis  or  national  consensus 
standards  as  enforceable  OSHA 
standards.  Most  of  the  PELs  contained 
in  the  Z-Tables  of  29  CFR  1910.1000 
were  adopted  from  the  Walsh-Healey 
Public  Contracts  Act  as  existing  Federal 
Standards.  These  in  turn  had  been 
adopted  from  the  1968  Threshold  Limit 
Values  of  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH).  Some  consensus  standards 
from  the  American  Standards 
Association  were  also  adopted  at  that 
time,  following  the  6(a)  procedures. 

Industrial  experience,  new 
developments  in  technology,  and 
scientific  data  clearly  indicate  that  in 
many  instances  these  adopted  limits  are 
not  su^iciently  protective  of  worker 
health.  In  addition,  there  are  no  PELs  for 
many  toxic  materials  commonly  used  in 
the  workplace.  This  has  been 
demonstrated  by  the  reduction  in 
allowable  exposure  limits  reconunended 
by  many  technical,  professional, 
industrial,  and  government 


organizations,  both  inside  and  outside 
the  United  States.  In  addition,  these 
organizations  have  identified  many 
other  substances  for  which  allowable 
exposure  limits  are  needed  to 
supplement  the  existing  Z-Tables.  Many 
large  industrial  organizations  have  felt 
obligated  to  supplement  the  existing 
OSHA  PELs  with  their  own  internal 
corporate  guidelines. 

OSHA  has  foctued  its  past  priorities 
on  the  development  of  detailed  and 
broad  regulations  for  some  high  priority 
substances.  This  has  resulted  in  major 
reductions  in  deleterious  health  effects 
for  those  24  substances  for  which 
regulations  have  been  adopted. 
However.  OSHA  has  not  been  able  to 
consider  the  need  for  regulating  the 
thousands  of  substances  commonly 
found  in  the  workplace,  or  to  review  the 
scientific  information  to  determine  if 
different  limits  are  required  for  the  more 
than  400  substances  now  regulated 
under  the  provisions  of  the  Z-Tables. 

OSHA  determined  that  it  was 
necessary  to  modify  this  approach 
through  the  use  of  generic  rulemaking, 
which  would  simultaneously  cover 
many  substances.  The  Hazard 
Communication  Standard  is  an  example 
of  a  regulation  using  such  an  approach. 
At  this  time,  OSHA  is  also  in  the 
process  of  considering  the  need  for 
development  of  generic  standards  to 
cover  Respiratory  protection;  medical 
surveillance;  and  exposure  monitoring. 
Without  a  generic  approach  OSHA 
would  not  be  able  to  provide  the  level  of 
health  protection  required  for  many 
work  situations. 

OSHA  concludes  that  it  is  of  first 
priority  to  modify  existing  PELs,  and  to 
establish  PELs  for  substances  for  which 
no  exposure  limits  exist  The  existing 
health  literature  and  expert  judgment 
indicates  that  such  actions  are  required 
to  protect  against:  Kidney  and  liver 
diseases;  respiratory  diseases:  nerve 
disorders;  carcinogenicity;  irritation  to 
various  body  organs:  and  many  other 
material  impairments  to  health.  Millions 
of  employees  are  potentially  exposed  to 
substances  of  concern,  and  adoption  of 
such  a  regulation  would  represent  one  of 
the^ost  significant  steps  to  ensure  the 
adequacy  of  health  protection  for 
workers.  This  regulation  will  achieve 
these  objectives. 

B.  Proposal 

On  June  7, 1988,  OSHA  proposed  to 
amend  and  expand  the  PELs  for 
substances  covered  in  the  29  CFR 
1910.1000  Z-Tables  and  add  new  PELs  to 
address  this  deficiency.  To  facilitate  this 
major  change  for  a  large  number  of 
substances,  OSHA  initially  considered 
available,  generally  accepted  guidelines 


or  recommendations  as  its  starting  point 
for  establishing  new  PELs.  Initially,  this 
involved  a  review  of  14  data  bases 
which  might  serve  this  purpose.  After 
analyses  of  the  characteristics  of  each 
data  base,  compared  to  OSHA 
requirements,  it  was  decided  that  OSHA 
would  utilize  the  already  published  and 
widely  accepted  1987-88  Threshold 
Limit  Values  (TLVs)  published  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)  and  the 
Recommended  Exposure  Limits  (REI^) 
developed  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  as  the  starting  point  for  its 
analysis.  OSHA  used  l^th  the  TLVs  and 
RELs  as  a  starting  point  for  making  its 
own  independent  judgment  regarding 
selection  of  the  proper  PEL  The  TLV 
listing  was  used  to  define  the  bounds  of 
substaiu»s  included  in  this  rulemaking. 

The  Proposal  considered  new  PELs  for 
428  substances.  OSHA  reviewed  the 
health  evidence  for  each  individual 
substance  and  preliminarily  determined 
that  available  evidence  would  form  a 
reasonable  basis  for  proposing  a  new 
limit  It  also  preliminarily  concluded 
that  the  new  limits  were  technically  and 
economically  feasible.  This  proposed 
regulation  was  intended  to  reduce 
diseases  (resulting  from  workplace 
exposure  to  chemicals)  such  as  liver  and 
kidney  impairments:  neuropathy: 
cardiovascular  effects:  respiratory 
ejects;  lung  function  deterioration: 
narcosis:  biochemical  and  metabolic 
changes;  and  other  material  impairment 
of  health.  During  the  Public  Hearing, 
extensive  additional  information  was 
developed  to  permit  OSHA  to  make  a 
final  determination  of  the  health  effects 
and  risk  associated  with  each  substance 
under  consideration  for  adoption  of  a 
new  PEL 

OSHA  also  prepared  a  Preliminary 
Regulatory  Impact  Analysis  (PRIA) 
which  estimated  average  annual  costs 
per  establishment  to  achieve 
compliance,  and  total  costs  by  indus*ry 
sector.  Preliminarily,  OSHA  determined 
that  compliance  with  the  proposed  PELs 
4||0uld  be  technologically  and 
economically  feasible.  As  part  of  this 
analysis  OSHA  also  identiPied  health 
related  benefits  which  would  be 
achieved.  These  benefits  included  the 
reduction  of  occupational  illness  cases, 
lost  wori(days  and  fatalities. 

C.  Final  Regulation 

On  the  basis  of  all  the  information  in 
the  record,  including  the  data  upon 
which  OSHA  based  its  Proposal,  p-ubiic 
submissions,  additional  health  and 
feasibihty  data  (some  of  which  became 
available  during  this  rulemaking 
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proGMs).  additional  MMlsrsss  of  aM  data 
and  conshktation  of  dM  atatntofy 
requirsiiato  daflnad  by  Ifca  08H  Act  a 
reviaad  Ml  of  PEL*  is  issuad  in  tkia 
ragnlatioa. 

Through  diis  ragulatton.  Iha 
Ocaipaboaal  Safely  and  Health 
AdainMraden  (06HA)  is  sraendini  its 
existing  Air  Contaminants  stsndards. 
I  lOiaiOOO  including  Tablea  Z-1.  ^2 
and  Z-3.  This  smendnMnl  is  limited  to 
changiag  aiany  of  the  Pennissible 
Exposure  UsiUs  (PEL)  listed  in  these 
three  Tsbles  while  maintaining  other 
PELS  unchanged.  All  FELs  are  listed  in  a 
new  Table  Z-l-A  which  replscas  Tsblo 
Z-\. 

This  ssMndment  reduces  the  PEL  for 
212  substancas  now  listed  in  die  Z- 
Tsbles.  snd  sets  new  PELs  for  ld4 
substances  currently  aot  regulated  by 
OSHA.  Changes  include  revision  of  the 
PEL  inclusion  of  Short  Term  Exposure 
Limits  (STEL)  to  complaoient  8  hour  time 
weighted  average  (TWA)  limits:  and.  as 
sppropriate.  establishment  of  a  skin 
designstioa  snd/or  ceiling  limits. 

AU  of  the  revised  PELs  are  included  in 
s  single  new  Table  Z-l-A.  which  also 
includes  the  existing  PELs  enforced  by 
OSHA.  This  side-by-side  format  is 
provided  as  s  user  convenience,  and  as 
a  reference  source  since  this  regulation 
permits  the  use  of  any  compliance 
procedtires  for  the  flnt  4  years  following 
publication  of  the  regulation.  However, 
during  this  time  period  the  estabHshed 
OSHA  hierarchy  of  controls  with 
preference  for  engineering  controb  will 
continue  to  be  spplied  to  schieve  the 
level  of  the  existing  PELs. 

Tsbles  Z-2  snd  Z-3  are  temporarily 
maintained  since  they  cannot 
conveniently  be  included  in  the  fbmat 
for  Table  Z-1-A.  The  original  Table  Z-1 
has  been  deleted  from  the  regulation 
because  all  of  die  PELs  in  that  Table 
have  baan  inchided  in  the  new  Table  Z- 
1-A.  The  design  of  diia  new  Table  Z-1- 
A  makes  identificatioii  of  all  changes  to 
PELs  possible  by  simply  comparing 
Transitional  Umito  (left  side  of  Table) 
with  Revised  Limits  (ri^t  side  of  Table). 

OSHA  haa  reviewed  healdi.  riak  and 
feasibility  evidence  for  sll  428 
substances  Cor  which  changes  to  the  PEL 
were  considered.  In  each  inatanoe  where 
a  revised  or  new  PEL  ia  adopted.  OSHA 
has  determined  that  the  new  limits 
subatantlaUy  reduce  a  sipiiflcsnl  risk  of 
material  impairment  of  health  or 
functional  capacity  among  American 
workers,  snd  that  the  new  limits  are 
technologicaUy  and  economically 
feasible.  This  determiaalian  has  been 
bssed  on  furdier  review  of  the  material 
discussed  in  the  ProposeL  public 
comments  and  a  detailed  review  of  the 
entire  record  for  this  rulemaking. 


OSHA'a  aMiyaia  of  all  die  dale 
available  JuHswii^  dw  iisasncs  of  die 
PropoaaL  rsoaipl  of  oaaunente  and 
testimony  dnring  die  pnbMc  beering 
resulted  in  dMu^gee  to  the  proposed 
PBLa.  Detaila  of  theee  changes  and 
determinalion  of  the  PELs  adopted  in 
this  regulation  are  inchided  as  part  of 
the  discnesiow  of  specific  substances  in 
Section  VI.  The  changes  noted  sbove 
indude: 

(a)  Reducing  the  PEL  noted  in  the 
prepoaal: 

(b)  Increasing  the  PEL  (not  to  exceed 
the  existing  Table  Z-1  PEL)  noted  in  the 
proposal:  and 

(c)  Identifying  the  acceptability  of    * 
respirators,  due  to  feasibility 
considerations,  to  achieve  compHanoe 
with  the  PEL  for  a  small  number  of 
specific  operations  involving  4 
substances.  

The  finel  Standard  in  29  CFR 
19iai000  covers  s  total  of  Sm 
substances,  this  includes  428  substances 
for  which  OSHA  opened  the  rulemaking 
process  for  consideration  of  revising  or 
establishing  new  PELs. 

(1)  Addition  of  PELa  for  164  new 
substances. 

(2)  Adoption  of  more  protective  PELs 
for  212  substances. 

(3)  No  changes  for  52  substances 
which  were  considered  in  this 
rulemaking. 

In  addition  to  these  changes,  the  new 
final  standard  in  29  CFR  19iai000 
reprints  existing  exposure  limits  for  the 
following  substances  which  were  either 
not  covered  or  not  considered  for 
change  in  this  rulemaking. 

(a)  No  change  to  existing  PELs  for  9 
substances  which  are  currently 
undergoing  a(b)  rulemaking. 

(b)  No  change  to  existing  PELs  for  3 
substances  (benzene,  cotton  dust,  and 
formaldehyde)  where  some  segments 
are  not  covered  by  an  individual  8(b) 
Regulation. 

(c)  PELs  for  160  substances,  which  are 
unchanged,  and  were  not  evaluated 
during  this  rulemaking 

The  final  rule  also  inchidee  minor 
changes  to  the  introductory  text,  and 
definitions  for  the  tabular  listing  of  the 
new  PELs  in  29  CFR  19iaiQ0a 

Specific  changes  between  the 
Proposal  and  the  final  Regulation  are 
noted  below: 

(A)  Reducing  the  PEL 
(l)CamplMr 

(2)  Fluorine 

(3)  Perchloroethylene 

{fii  Increasing  PEL  (Lee*  Than  the 
Previoua  PEL  in  29  CFR  laMlOOOf 

(1)  Acetone 

(2)  Acetonitrile 

(3)  Ammonia 


(4)  Borates 

(5)  Carbon  disulfide 

(8)  Carbon  tetrachloride 

(7)  Chlorine 

(8)  Chloroform 

(9)  Grain  duet 

(10)  Mesityi  Oxide 

(11)  Methyl  ethyl  ketone  peroxide 

(12)  Trichloroethylene 

(13)  Wood  dust 

(C)  Increasing  PEL  to  PreviottsJy 

Existing  Level  in  »  CFR  IQtaiOOO 

(1)  Acetic  acid 

(2)  Calcium  oxide 

(3)  Chromium  metal 

(4)  DOT 

(5)  Iron  oxide 

(6)  Oil  mist 

(7)  o-Toluidine 

(8)  Physical  IrritanU:  17  individual 
substances  which  mi^t  otherwise 
be  classified  as  "Particulates  Not 
Otherwise  Regulated"  (PNOR)  and 
the  generic  PNOR  classification. 
(See  Section  VI-C-10  for  details). 

(D)  No  PEL 

(1)  Asphalt  (delaying  decision) 

(2)  Chromyl  chloride 

(3)  Ffbrous  glass  (delaying  decision) 

(4)  Mineral  wool  (delaying  decision) 

(E)  Increasing  PEL  

Carbon  dioxide  (adding  STEL  and 

also  increasing  TWA) 

(F)  Special  Respirator  Provisions 

(1)  Carbon  monoxide — Selected 
operationa  to  meet  the  requirements 
of  the  STEL  in  the  non-ferrous 
foundries  and  ferrous  steel  industry 
(SIC  33) 

(2)  Carbon  Disulfide — Selected  Rajron 
Fiber  Manufacturing  Processes 

(3)  Carbon  Disnlfide    Selected 
Sausage  Casing  Manufacturing 
Processes 

(4)  Stjrrene — Selected  Open  Molding 
Boat  Manufacturing  Processes 

(5)  Sulfw  dioxide— Selected 
operations  for  meeting  re<|uirements 
of  the  STEL  in  the  non-ferrous 
foundries  and  ferrous  steel  industry 
(SIC  33) 

(G)  Deletion  of  Skin  and  STEL 
Limitotions  for  Some  Substances 
are  Identified  in  Section  Vt 

Details  of  the  rationale  for  changing 
these  PELs  is  provided  in  the  substance 
specific  portions  of  Section  VI.  This 
includes  general  discussions  of  health 
effects  in  the  introductory  material  to 
the  individual  sub-parts  of  Section  VL 
as  well  as  detailed  discussions  for  428 
substances. 

The  revised  PELs  will  protect  workers 
sgsinst  s  wide  variety  of  health  effects 
which  coald  cause  material  impairment 
of  heelth  or  functional  capecity.  This 
includes  prelection  against  catastrophic 
effects  previously  noted  as  weH  as  more 
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subtle  effects  resulting  in  decrements  to 
the  central  nervous  system  which 
produce  significant  sensory  irritat^n. 
For  each  substance,  the  health  evidence 
in  the  record  provides  an  adequate  basis 
for  establishing  a  new  or  revised  PEL 

Because  of  the  nature  of  this 
rulemaking.  OSHA  relied  heavily  on  the 
already  published  and  widely  accepted 
Threshold  Limit  Values  (TLV)  published 
by  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  and  the  Recommended 
Exposure  Limits  (RQ^)  developed  by 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  OSHA 
considered  both  the  TLVs  and  RELs  in 
making  its  own  independent  judgment 
regarding  selection  of  the  proper  PEL 

Table  Z-1-A  is  designed  to  include  all 
substances  covered  by  this  regulation 
whether  or  not  the  PEL  has  been 
changed  and  whether  or  not  a  separate 
rulemaking  is  involved. 

For  four  substances  used  in  specific 
operations,  the  full  record  indicates  that 
it  is  presently  not  technically  feasible  to 
achieve  the  PEL  which  is  necessary 
(based  on  available  health  information) 
through  engineering  controls.  For  these 
few  specific  operations,  the  use  of 
engineering  controls  to  fully  achieve  the 
new  PEL  is  required  only  where  the 
Assistant  Secretary  demonstrates  that 
such  controls  are  feasible.  In  the 
absence  of  such  a  finding  by  the 
Assistant  Secretary,  the  employer  must 
use  engineering  controls  to  meet  at  least 
the  level  of  the  PEL  existing  prior  to  this 
revision  as  listed  in  Table  Z-1-A 
(Transitional  limits  columns),  and 
Tables  Z-2  and  Zi-3.  However,  any 
methods  of  control  may  be  used  in  these 
identified  situations  to  achieve  the  new 
PELs  noted  in  Table  Z-1-A.  The  specific 
operating  situations  falling  in  this 
category  are  identified  in  the  individual 
substance  discussions  in  Section  VL  and 
the  general  concept  is  discussed  in  the 
Summary  and  Explanation  of  the 
Standard  (Section  VIII). 

A  phased  enforcement  schedule  of  6 
months  (any  control  methods)  following 
the  March  1, 1989,  effective  date  and 
approximately  4  years  (December  31, 
1992)  following  the  regulation 
publication  date  (engineering  controls 
preferred)  is  adopted.  In  certain 
circumstances,  the  December  31, 1992. 
deadline  may  be  extended  to  December 
31, 1993.  See  29  CFR  1910.1000(f)  in 
Section  X  of  this  preamble. 

The  final  regulation  is  limited  to 
consideration  of  revising  the  PELs. 
There  is  no  consideration  of  the 
ancillary  requirements  which  are 


typically  developed  as  part  of  individual 
substance  rulemaking  but  were  not 
included  in  the  original  1 1910.1000 
standard.  OSHA  has  published  ANPR's 
for  Exposure  Monitoring  (53  FR  32591- 
32595),  and  Medical  Surveillance  (53  FR 
32595-32598),  and  is  developing  a 
proposal  covering  revision  to  the 
respirator  provisions  of  the  OSHA 
Standards.  OSHA  has  issued  a  final  rule 
expanding  the  Hazard  Communication 
Standard. 

While  medical  surveillance,  exposure 
monitoring  and  other  industrial  hygiene 
practices  are  important,  OSHA  is  not  in 
a  position  to  develop  these  requirements 
while  at  the  same  time  developing  PELs 
for  several  hundred  substances.  OSHA 
has  determined  that  lowering  exposures 
through  the  development  of  reduced 
PELs  is  of  higher  priority  because  it  is 
more  effective  in  reducing  occupational 
diseases  and  material  impairment  of 
health.  These  ancillary  requirements 
will  be  addressed  as  priorities  dictate. 

OSHA  has  also  determined  that  it  is 
appropriate  to  limit  this  rulemaking  to 
the  General  Industry  sector.  Application 
to  the  Construction,  Maritime  and 
Agriculture  Segments  may  require  some 
modifications  to  this  proposed  rule 
because  of  differences  in  exposures  and 
work  situations  in  the  established  PELs 
for  these  segments,  and  differences 
regarding  feasibility  for  these  sectors. 
OSHA  ¥riil  pursue  this  as  part  of  second 
stage  rulemaking  and  has  informally 
notified  the  Construction  Advisory 
Committee  of  its  plans. 

The  average  annual  cost  per 
establishment  affected  by  this  rule,  is 
estimated  to  range  bom  $77,000  for 
petroleum  refining  (SIC  29)  down  to  $400 
per  year  for  auto  dealers  (SIC  55).  The 
aimual  cost  is  approximately  $150  per 
woricer  protected,  and  is  never  more 
than  a  fraction  of  1%  of  sales  and  less 
than  2%  of  profits  (usually  substantially 
less)  except  for  a  very  few  segments. 
Benefits  will  accrue  to  approximately  4.5 
million  workers  who  are  currently 
exposed  in  excess  of  the  PEL  and  are 
expected  to  include  the  reduction  of 
over  55,000  occupational  illness  cases, 
including  almost  24,000  lost  workday 
illness  cases  and  approximately  520,000 
lost  woricdays  annually.  If  not 
prevented,  these  illnesses  would 
eventually  result  in  approximately  700 
fatalities  each  year. 

OSHA  will  continue  its  practice  of 
rulemaking  for  individual  substances 
when  substance  specific  regulations  are 
necessary  and  appropriate.  An 
expanded  discussion  is  provided  in 
Section  IV-D. 


OSHA  has  also  considered  the 
concerns  identified  regarding  the  need 
for  extensively  tested  analytical 
methods  (Ex.  3-960;  Ex.  8-47)  for 
enforcement  purposes.  OSHA  believes 
that  enforcement  can  be  initiated 
without  such  detailed  methods.  The 
OSHA  docket  includes:  (1)  Reference  to 
a  fully  developed  and  extensively  tested 
OSHA  or  NIOSH  sampling  and 
analytical  procedure  or.  (2)  a  description 
of  an  OSIA  in-house  sampling  and 
analytical  method  for  all  but  die  seven 
substances  listed  in  Table  IV-E-l. 
OSHA  therefore  believes  there  will  be 
no  problems  with  enforcement  of  the 
PELs  for  all  but  seven  substances.  This 
is  consistent  with  conclusions  of  NIOSH 
regarding  implementation  (Ex.  8-47). 
Since  development  of  sampling  and 
analytical  procedures  is  a  dynamic 
rapidly  progressing  technology,  OSHA 
also  believes  it  is  appropriate  to  adopt 
PELs  for  these  seven  substances,  but 
stay  enforcement  of  these  PELs  until 
adequate  sampling  and  analytical 
methods  are  available.  At  such  time. 
OSHA  will  publish  in  the  Federal 
Register  its  determination  that  such 
methods  exist  (together  with  a  copy  of 
the  method),  and  indicate  the  proposed 
effective  date  for  enforcement  of  the 
PEL  for  the  substance  in  question. 

As  resources  permit  OSHA  will 
attempt  to  initiate  a  program  in 
conjunction  with  NIOSH  to  develop 
more  extensively  tested  sampling  and 
analytical  methods  for  those  substances 
where  only  in-house  methods  are  noted 
in  the  Proposal.  OSHA  beUeves  that  this 
balanced  approach  is  consistent  with 
the  statutory  requirements  of  the  OSH 
Act. 

n.  index  to  Preemble  Discussion  of 
Individual  Substanoas 

The  table  below  provides  an  index  by 
preamble  section  and  subsection  to  a 
discussion  of  the  record  and  the  health 
effects  evidence  for  each  of  the  428 
substances  for  which  new  or  revised 
limits  were  considered.  The  substances 
in  the  index  are  arranged  in  alphabetical 
order  and  include  H.S.  and  CAS 
numbers  as  well  as  the  principal 
lexicological  or  other  basis  for  the 
selection  or  revision  of  each  limit  For 
some  of  these  substances,  OSHA 
determined  that  no  change  to  the 
existing  PEL  was  warranted.  Section  X 
presents  the  entire  standard  and 
includes  Table  Z-l-A,  which  shows  the 
new  and  revised  limits  as  well  as  those 
OSHA  limits  that  were  not  changed  by 
this  rulemaking. 
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II.  iRdtx  to  PrtMlilt  OiscHsslon  of  Individual  SvbsUnces  (contiiwed) 
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II.    Indtx  to  PrtaftU  Olscussion  of  IndlvidiMl  SubsUncts  (continued) 
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II.  IndM  to  PrtM^lt  OfscMSslon  of  IndfvfdMl  SabsUncts  (contlnutd) 
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11.    Indtx 

to  PrtM^I*  Discussion  of  litdividiMl  Substances  (continued) 
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U.    iMtex  to  Prt«*U  0»«ctt$sl«i  of  IndifidMl  SybsUnces  (contifiu«l) 


M.  S. 


SNbSUMt 


llli  CYCUMIU 

.  1111  CYCtOPENTMC 

1112  CYHEMTW 

1113  OOT 

1114  OECMORMIC 

11  It  OI-$CC-OCTYL-fMTHMATE 

nil  2,*-OI-TEIIT-«im-l»-C«SOL 

lilt  OIAZIMM 

iiif  oiauTYL  pnoshmte 

1120  2-«-01BUTTUminETIMN0l 

1121  l.l-OICHlfflW-l-mTIWtTHWIE 

1122  1,3-OlCHLOm-S. 

s-ow€TirfUtYOAinoiii 

1123  OiaHOKMaTnEIIC 
1125  f^lCHLOmKHZOK 
1121        U-OlCHUMOCnMNE 
1127  OiaHOMETHrL  ETHU 

112t  OICHUMOOIOrUIOROHETNMK 


Ott 


Primry  B«s1s 
for  Li«Hs 


121-«2-4 

NOAELS 

287-92-3 

NARCOSIS 

13121-70-S 

SYS1EHIC  TOXICITY 

50-2»-3 

SYSTtWC  TOXlCin 

17702-41-9 

NEUROPATHY 

117-01-7 

NEUROPATHY 

12S-37-0 

NOAELS 

333-41-5 

MIALOGY 

107-66-4 

SENSORY  IRRITATION 

102-01-0 

SYSTEMIC  TOXICITY 

594-72-0 

MOOOGY 

110-52-5 

SENSORY  IRRITATION 

7572-29-4 

NEUROPATHY 

106-46-7 

ANALOGY 

75-34-3 

INCREASING  PEL 

111-44-4 

SENSORY  IRRITATION 

75-43-4 

ANALOGY 

Preaable 
Section 


VI.C.9 

VI.C.2- 

VI.C.8 

Vl.f.O 

VI.C.1 

vr.c.i 

VI.C.9, 
VI.C.12 
\l.C.3 
VI.C.O 
Vl.C.12 

V1.C.3 

VI.C.l 

VI.C.12 

VI.C.16 

VI.C.3 

Vl.C.12 


i 


< 


Z 
o 


s 
g 


P8 

E. 

a 
«• 

0) 

P 
a 

% 


II.    iRdtx  to  PrMiftlt  Oisoission  of  IndivfdMl  SubsUnces  (continued) 
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II.  tndtx  to  PrM*1t  Discussion  of  IndivfdMl  SubsUncts  (continued) 
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oinnm  ketoc 

1149 

OlPtOfVLBC  QLVCOL  METHYL  ETNCR 

11S0 

OIQMT 

1151 

OISULFIMM                          * 

1152 

OISMFOTOI 

1153 

OIUMM 

I1S4 

OIVINTL  KNZCNE 

1155 

man 

nsft 

EMOOSULFMI 

im 

EflCHtOMMYmiM 

lis* 

ETIMHOUWMI 

IWO 

ETNIOH  (MIMATE) 

IWI 

ETHYL  MRYUTE 

INt 

ETHYL  KHZEK 

mi 

ETHYL  aWNlOE 

CAS 


123-91-1 

7t-34-2 

122-39-4 

123-19-3 

34590-94-t 

85-00-7 

97-77-t 

290-04-4 

330-54-1 

100-57-6 

112-62-9 

115-29-7 

106-89-0 

141-43-5 

563-12-2 

140-00-5 

100-41-4 

74-96-4 


PriMry  Oasis 
for  Llaits 


ProMbIt 
Section 


LIVER  MB  KIOHEY  EFFECTS  YI.C.4 

BIOCHEHICAL/HETMOLIC  EFFECTS  VI  .C.  13 

NQMELS  VI.C.9 

MIMJ06Y  Vl.C.12 

NEUROPATHY  *l«C-l 

MML06V  VI.C.12 

BIOCHEMCMyNEIMOLIC  EFFECTS  VI  .C.  13 

MMIOGY  Vl.C.12 

NOAELS  Vl.C.9 

ANALOGY  Vl.C.IZ 

PHYSICAL  IRRITATION  VI.C.IO 

ANALOGY  Vl.C.12 
SENSORY  IRRITATION  VI.C.3 

SYSTEMC  lOXICin  Vi-CO 

BIOCHEHICAL/HETABOLIC  EFFECIS      VI.C.13 
RESPIRATORY  EFFECTS  YI.C.6 

SENSORY  IRRITATION  VI.C.3 

NARCOSIS  ''»-C«2 


Z. 

9 


«< 


II.     Indtx  to  PTMMfelt  Discussion  of  IndlvldMl  SubsUncos  (contfmitd) 

N.  S. 

CAS                       PriMry  Basis 
SMbstMCOIMn                                                          Milter                   For  Linits 

PTMMblC 

SKtion 

5 

IIM 

EIHTLETHn                                                                       (0-29.?                   SOSORY  IRRIfATION 

VI.C.3 

1 

• 

IH^^ 

ETHTLmMrrM                                                         ;      75-Oi-l                   SeNSORr  lIMirATION 

VI.C.3 

; 

IMi 

ETNTL  SILICATE                                                                  70.10-4                   UVER  AND  RIIMEY  EFFECTS 

VI.C.4 

• 

z 

IW7 

EINTIEK  CNUMONTORIM                                                   107-07-3                 STSTENIC  TOXICIIY 

V1.C.8 

.      IMS 

ETMTLEIK  OICHtOIIIDE 

(I.Z-OICHLOMETHANE)                                                   107-06-2                 LlVtR  AMI  KHMET  EFICCTS 

Vl.C.4 

p 

■  • 

,         IM9 
1170 

ETMTlE«CL»UJt                                                    ^         10/-2I-I                 kENMMY  IRRirATlOH 
ETNYLEK  QLrCOL  OINITRATE                                             62t-W-«                 CAUIOVASCUUM  CFFECIS 

VI.C.3 
VI.C.7 

5 

e 

1171 

ETHTLIOEIK  MMOMUE                                                     16219-7W              SCNSORY  IRRITATIIM 

VI.C.3 

• 

. 

1172 

H-CTNTlHMmoiINE                                                          100-74-3                OCULAR  CI  FCCTS 

V1.C.5 

1173 

FEMWIIPHOS                                                                         22224-92-6             BIOCHEHICALyiCTABULIC  CFFCCIS 

VI.C.I3 

s 

• 

1114 

FENSULfOTHlM  (OASANIT)                                                115-90-2                 BIOUIEHICAL/KIABOLIC  EFFECTS 

VI.C.13 

. 

II7S 

FENTNlOi                                                                            SS-3B-9                   BIOaOllCAL^TABOLIC  EFFECTS 

VI.C.I3 

! 

1171 

TERMH                                                                                 144M_M-I              PuvcirAi    ipetiArtiMi 

VI. CIO 
VI.C.6 

• 

tin 

FERnVAMMIIin  OUST                                                        12604-50-9             RESPIRATORY  EFFECTS 

90 

e 

Il7t 

FIBRPUS  QIASS  OUST                                                          Nont                         RESPIRATORY  CFFECTS 

VI.C.6 

8 

1 

•• 

IITf 

f""«                                                                             77B2-4I-4                INCREASING  PEL 

VI.C.16 

im 

FURMOTRICHUMOfCIHANE                                                   75-69-4                   CARDIOVASCULAR  EFFECTS 

VI.C.7 

f 

« 

; 

.    .  <»r  •  »•«, 

11.    Indtx  to  Prt«<>1t  Discussion  of  IndividiMl  Substances  (continued) 


N.  S. 


SM>8t«WCT 


nti 

FONOFOS 

iitz 

FOIMMIIOE 

1 

im 

IIM 

FMFURYL  MXONOL 

IMS 

GASOLINE 

im 

GEIPNWIUFI  TCTMNVmiK 

im 

CUITMMUDCHYOC 

iNi 

CLYCCRIN  (NISI)     ' 

im 

6LTCI00L  (2.3-Cranr-l-PROPANOL) 

im 

OMIN  0US1 

lift 

GMPHIU,  NATURM.,  RESPIIWBU 

iifi* 

GMimilE,  SYN1NIT1C 

INt 

GYFSUH,  fOTM.  OUST 

IIM 

N-NEPI/MI 

\m 

IKJMCHUMeUT/IOlENE 

IIM 

nCJMCHUMOCrCLOPENT/IOIENE 

1191 

NEJMCHIONOCTHMK 

IIM 

NUAFURMMCEIONE 

CMS 


Primiry  Basis 
for  LiMits 


944-22-9  MMUNiY 

7S.I2-7  MMLOGT 

9»-OI-1  SCNSORY  IRRITAriON 

98-00-0  SENSORY  IRRIIAFION 

8006-«l-9  NARCOSIS 

7782-6S-2  MMLOGY 

lll-30-t  SENSORY  IRRirAIION 

s6-0i-s  physical  irritaiion 

ss6-s2-s  systehic  toxicity 

Mom  respiratory  cifecis 

7782-42-s  respiratory  cffects 

None  PHYSICAL  IRRITATION 

7778-18-9  PHYSICAL  IRRIIATIQN 

142-82-5   *  NARCOSIS 

87-68-3  LIVER  AND  KIDNEY  EFFEC1S 

77-47-4  SENSORY  IRRITATION 

67-72-1  INCREASING  PEL 

684-16-2  SYSTENlC  TOXICITY 


Preawble 
Section 


VI.C.I2 

VI.C.I2 

V1.C.3 

VI.C.3 

V1.C.2 

VI.C.I2 

VI.C.3 

VI  .CIO 

V1.C.8 

VI.C.6 

VI.C.6 

VI.C.IO 

VI.C.lO 

VI.C.2 

VI.C.4 

VI.C.3 

VI.C.16 

VI.C.8 


I 


< 

o 


Z 
o 

e 

3 

o. 

B 


S* 

a 
a. 


a 

I 


II.    Indix  to  PrtMbIt  OlsctnsicM  of  IndfvfdiMil  SybsUnces  (contliMMd) 


N.  s. 


SubsUnct 


CAS 


PriMiry  Basis 
for  Liaits 


Stction 


I 


1200 

H-IUMK 

1201 

HEMMC  ISOUB 

1202 

2-IKXMBIK 

1203 

IKJOK  (Ktim  ISOMfni  RETOK) 

1204 

HCXYLBK  aVON. 

120S 

HYOMZIIK 

1206 

IIYOMIGEN  BMWIIK 

1201 

HYOnOGEN  CY/MIOE 

1201 

MTOnOGEN  Fumioc 

1209 

HTOROGEII  SUUIOC 

1210 

HYOROGEIMTED  TCRPHENYLS 

1211 

24IYni0XrFMlPTL  ACRTIATE 

1212 

IMXIK 

1213 

linilfl  4  OQHPOIMDS 

1214 

lOOORMN 

12  IS 

IMM  OXIOC  (OUST  MB  FUPK) 

1216 

IMM  PCNIMMBOmn 

1217 

IROU  SM.TS  (SOUBU) 

110-54-3 

IKUR0PA1HY 

Varios 

IMRCOSIS 

S91-78-6     - 

NCUROPATHY 

lOt-lO-l 

LIVCR  AND  KIONCV  CFFECrS 

107-41-5 

SENSORY  IRRirAriON 

302-01-2 

LIVCR  AND  KIDNEY  CFFECIS 

10035-10-6 

SENSORY  IRRIIATION 

74-90-8 

SYSTtniC  TOXICIIY 

7664-39-3 

SENSORY  IRRIIATION 

7783-06-4 

OCULAR  EFFECTS 

61788-32-7 

SYSTEMIC  TOXICITY 

999-61-1 

SENSORY  IRRITATION 

95-13-6 

ANALOGY 

7440-74-6 

RESPIRATORY  EFFECTS 

75-47-8 

ANALOGY 

1309-37-1 

RESPIRATORY  EFFECTS 

13463-40-6 

NEUROPATHY 

V«rlts 

SENSORY  IRRITATION 

VI.C.I 

VI.C.2 

VI.C.I 

VI.C.4 

VI.C.3 

VI.C.4 

VI.C.3 

VItCS 

VI.C.3 

VI.C.5 

VI.C.8 

VI.C.3 

VI.C.12 

VI.C.6 

VI.C.12 

VI.C.6 

VI.C.I 

VI.C.3 


< 

2 

o 


^^ 


o. 

p> 

ve 

"5* 

9 

e 


E. 
a 

m 

B 
9 

a. 

& 

c, 
5* 

s 
o 

9 


I!.    Indtx  to  PrMii^lt  Discussion  of  IndividMl  SubsUnces  (continued) 


H.  S. 


CNS 


KM 
ttM 


187 
I22t 


mi 


Substance 


Priniry  Basis 
for  Linits 


Preaniile 
Section 


ISOMffL  ALCOHOL 
ISOeUTYL  ALCOHOL 
ISOOCTTL  ALCOHOL 
ISOPHORONE 

ISOPHORONE  DlISOCYANArE 
Z-ISOFfOraXYETIMNOL 
ISOPHOPYL  ACCIATE 
ISOPROPTL  ALCOHOL 
ISOPROPYL  ETHER 

isomoirrL  gltciotl  ether 

ISOPROPYUWINE 

K-ISOPROPYUMILINE 

MOLIM.  TOTAL  OUST 

KETEME 

LIHESTOHE,  TOTAL  OUST 

mOIESITE,  TOTAL  OUST 

MMXSlUn  OXIOE  Flic 

NAIATHION 


l23-S1-a 

NARCOSIS      , 

78-83-1 

ANALOGY 

26952-21-6 

ANALOGY 

78-59-1 

NARCOSIS 

4098-71-9 

SENSITIZAIION  EFFECTS 

109-59-1 

SYSTLHIC  10X1CITY 

108-21-4 

SENSORY  IRRIIAIION 

67-63-« 

SENSORY  IKRITAIION 

108-20-3 

OUOR  EFFECTS 

4016-14-2 

SYSTtmC  TOXICIIY 

75-31-0 

SLNSORY  IRRITATION 

768-52-5 

ANALOGY 

None     V 

PHYSICAL  IRRITATION 

463-51-4 

AWOOGY 

1317-67-3 

PHYSICAL  IRRITATION 

546-93-0 

PHYSICAL  IRRITATION 

1309-48-4 

PHYSICAL  IRRITATION 

12I-7S-5 

PHYSICAL  IRRITATION 

VI.C.2 

VI.C.12 

V1.C.12 

VI.C.2 

VI.C.14 

VI.C.8 

Vfr.C.3 

VI.C.3 

V1.C.11 

VI.C.8 

VI.C.3 

VI.C.12 

VI. CIO 

VI.C.12 

VI.C.10 

VI.C.10 

VI.C.10 

VI.C.10 


< 

o 


ta 


o. 

0 

C. 


50- 

5*- 
•_- 

CD- 

o.- 

50 

&: 

»*" 
5"- 

D- 


11.    Indtx  to  PrtMfelt  Discussion  of  Individual  SubsUncos  (continued) 

- 

, 

N.  S. 

SvlMtMCt  MMt                                                                            llMlfctr 

PriMry  Basis 
for  Linits 

PrcMble 
Section 

1 
1 

123M 

NEUROPATHY 

VI. C.I 

1237 

% 

fMMMKSC  CYCUiran/IOIOIYL 

■     .  • 

5 

TRICMmrL                                                                    l207»-65-l              MCUROPATMY 

VI.C.1 

i 

.    lZ3t 

HWWMJC  lETMRIOC                                                    IJ 17-35-1 

NCUR0PA1HY 

Vl.C.I 

2 

12M 

MWnE.  TOTAL  OlfST                                                        13l7-«5-3 

t               PHYSICAL  IRRITATION 

VI. CIO 

z 

o 

_- 

1240 

MERCURY  (MTL  MB  IMMQMIIC 

.  /'  ^ 

1.* 

h3 

COMPOUNDS)                                                                   7439-97-1 

)               NEUROPATHY 

Vl.C.I 

^ 

1241 

MEMMIT  (VHrOR)                                                              7439-97-1 

)               NEUROPATHY 

V1,C.I 

e 
3 

1242 

MERCURY.  (OMMO)  AUCYL  COWOUNDS                             7439-97-1 

)               NEUROPAIHY 

Vl.C.I 

OB 

• 

no 

MESimOKlOC                                                                 141-79-7 

SENSORY  IRRITATION 

VI.C.3 

3 

1244 

MEINRCRYLIC  ACID                                                           79-41-4 

ANALOGY 

VI.C.12 

e 

4 

p 

1245 

MIliniYL  (UMMTE)                                                         16752-77-5             BI0CHEHICAL/MCTA80LIC  EFFECIS 

VI.C.I3 

041 

MEIHOXYCHIOR                                                                      72-43-5 

PHYSICAL  IRRITATION 

VI.C.IO 

1 

- 

1241 

4-METHOXYmEMN.                                                              150-76-5 

ANALOGY 

VI.C.12 

1241 

MEIMYl  2-aMIMCRYtATC                                                 137-06-3 

SENSORY  1RRI1ATI0N 

VI.C.3 

90 

9 

124f 
1250 

METHYL  ACETATE                                                               79-20-9 
METHYL  ACETYLBK/fROmOIEME 

NOAELS 

VI.C.9 

s 
E. 

90 

MIXTURE              ...                                                     Nont 

AIMUIGY 

Vi.C.12 

• 

§ 

- 

• 

BEST  COPY  AVAILABLE 

■ 

t 

II.    Indtx  to  PrM*1o  Discussion  of  IndivtdMl  Substances  (continued) 


S 


I 


N.  S. 


CAS 


PriMry  8«s1s 
for  Lialts 


-Nr 


ProMblt 
SKtion 


12S1 

•cntn  MRYUMtfiiu  . 

■ 
■ 

itst 

PCTtfTL  ALCOHOL 

1253 

fCTNTL  BMNIOI 

1294 

HinfTL  CNLOiltK 

1295 

iCTim.  CHUMRlin 

(1,1,1>T1IICMM0CTWMC) 

1291 

icrim.  ootroi 

1297 

fCTNTL  ETNVL  KETQK  PEIMKIOE 

129t 

fCTNVL  RWWTC 

1291 

fCfNTL  tOOIK 

1260 

fCTNYL  ISOWTL  KETOIK 

1211 

ICTNVL  1SQ8UTTL  CMSINOL 

I2f2 

fCTHTL  ISOmOTTL  KCTOK 

1213 

fCTNYL  ICRCAn/M 

12M 

HETNYL  U  Mttl  KETOK 

I2t5 

fCTNVL  fMMTHIQi 

12M 

iCraVL  SILICATE 

MI7 

ALFNMCrHYL  STTIOC 

12»-9|.7 

NtUROPATHT 

67-56-1 

OCUUW  EFFECIS 

74-«3-9 

NLUMPATHY 

74-17-3 

mmii 

71-95-6 

NAAOOSIS 

8022-00-2 

ANALOGT 

1330-23-4 

ANALOGT 

107-31-3 

ANALOCT 

74-01.4 

ANALOOY 

110-12-3 

ANALOGY 

100-11-2 

SENSORY  IRRITATION 

563-00-4 

MIAL06Y 

74-13-1 

SENSORY  IRRITATION 

110-43-0 

SCNSORY  IRRITATION 

2M-9O-0 

ANALOGY 

6I1-I4.S 

OCUliM  CrFECTS 

90-03-9 

.....SENSORY  1RR11ATI0N 

VKC.1 
VI.C.5 
Vl.C.I 
V1.C.2 

# 

V1.C^2 

V1.C.12 

VI.C.12 

VI.C.12 

VI.C.12 

VI.:.  :2 

VI.C.3 

VI.C.12 

V1.C.3 

VI.C.3 

VI.C.12 

vi.c.s 

VI.C.3 


< 

s 

f 


t 


I 


II.    laiM  f  rrMi*l0  OlscnslM  of  MlvldMl  SiteUficts  (contlmMd) 


N.  S. 


U 
12i§ 
1270 
1271 

1272 
1273 

ms 

I27f 
1277 
I27t 
I27f 


I2tl 


NEnmcTciflMaMC 

ICTHTLCTCUaaMnL 
O-HETHnOCUMEMinK 
fCTNTLCTCUrEMMDiarL  W 

nittmmiL 
mmnam  its 

(4-CTCUIKnLISOCTMMTE) 
4.4'-METNnjBK  tIS 

(2-CHUIMMnLMi) 
HETilMBW 


NUEJML  HOOl  FIKR 
lOLTnfMffl  (UBOUaiE  OOMraUNOS) 
WDMDCiDIOWWS  (AIOOilN) 
ETNTL  MILINI 


NMNTIMLEIIE 

VtOSL  (SOUME  COVaUBS) 


PriMry  Basis 
For  Ltarits 


PrtMbIt 
Staton 


10t-a7-2  MMLOCr  VI.C.12 

2S€3§-42-3  LIVER  MO  KIIMEY  EFFECTS  VI.C.4 

St3-<0-f  SENSORY  IRRI1ATI0N  VI.C.3 

12100-13-3  MMUKT  VI.C.12 

S124-30-1  RESPIRATGRT  EFFECTS  VI.C.6 

101.14-4  STSTEHIC  TOXICIH  VI.C.S 

21007-04-f  NQAELs  VI.C.9 

12001-2S-2  RESPIRATORY  EFFECTS  VI.C.6 

Nn»  RESPIRATORY  EFFECTS  VI.C.6 

7439-00-7  PHYSICAL  IRR11ATI0N  VI.C.IO 

M23-22-4  MMUKY  VI.C.12 

100-01-0  OIOOCmCAL/NETABOLIC  EFFECTS  V1.C.13 

110-01-0  ANMjOCY  VI.C.12 

91-20-3  OCULAR  EFFECTS  VI.C.5 

74404S-0  .  RESPIRATORY  EFFECTS  VI.C.6 


I 


< 
S. 


5 


ft 

g 

CI 


I 


B 


II.    iRin  to  mmb\9  Discussion  of  IndfvtdMl  SubsUnccs  (continued) 


N.  S. 


I2M 


12n 


mi 


Micttt  umrnii 
iiTiic  ten 

P-«ITinMlLMC 

■iTnau  oiniK 

■ITMQLICERUi 
■ITMTOUBK 


(AU  I 


) 


OCTMNtOMNVNTIMLaiC 

OCTMH 

Oil  mST  (RMOIM.) 

osHiupi  TEnmiK 

OMLIC  Mlt 

oKnsM  oiFumiK 


noi 


OM     rMMFFMimnic 


CAS 


1340-39^ 
7(l?-37-2 
lOO-OI-« 
MD-OO-S 
10102-44-0 
SS-43-P 
79-4S.9 
1. 


iO-72-2 

1ll-t4-2 

2234-13-1 

111-45-9 

8012-9S-I 

20014-12-0 

144^.7 

7703-41-7 

10020-15-4 

0002-74-2 


Priawry  Basis 
for  Liaits 


PTMlblt 

Section 


IHCREASIIIO  PCL  Vl.C.16 

MMUKY  Vl.t.t2 

MMLOCr  V1.C.12 

BIOCtCmCAL/KTMOLIC  EFFECTS  Vl.C.tS 

RESPHMTORV  EFFECTS  VI.C.4 

CMDIOVASCUUm  EFFECTS  VI.C.7 

CMICEII  VI.C.15 

mutt  vi.c.12 

MML06V  VI.C.IZ 

UVCR  MO  KIONEY  EFFECTS  VI.C.4 

NMKOSIS  VI.C.2 

MMELS  VI.C.9 

SENSQRT  IRRITATION  VI.C.3 

ANALOCT  V1.C.I2 

RCSPIiMTORT  EFFECTS  VI. CO 

RESPIRATORY  EFFECTS  V1.C.6 

SOBORT  IRRIIATIOH     '  V1.C.3 


90 

s. 

8 

i 

so 

\ 


II.  Indtx  to  PrtMblo  Olsoission  of  Individual  Substances  (continued) 


N.  S. 

Niaiter    Substanc* 


1303 
1294 
1304 
130S 
1306 
1307 
1308 
1309 
0 
2 
3 
4 
S 
» 
7 

1319 
1319 
1320 


PMMQUAI .  RCSPIIMBLE  OUST  j    ' 

I  ARTICULATES  WT  OTHUUISE  REGULATED 

"tNTAaORMC 

PINTAERYTIIIITOL,  TOTAL  OUST 

PENTANC 

2-l>anAN0NE  (K1HTL  PROPYL  KETONE) 

PiRaiLOROCTHYUME 

PCRCHLORYL  FLUORIDE 

PERLI1E 

PCTROLEUH  DISTILLATES  (NAPHTHA) 

PIKNOTHIAZINE 

PHENYL  ETHER  (VAPOR) 

PHENYL  (U.YCIDYL  EHffR 

PHENYL  NERCAPTAN 

PICNVLHYDRAZINE 

PIICNTLPHOSPHINE 

PHORATE  (THINET) 

PHOSORIN  (NEVINPHOS) 


CAS 


468S-14.7 


19624-22-7 

115-77-5 

109-66-0 

107-87-9 

127-18-4 

7616-94-6 


92-84-2 

101-4M-8 
122-60-1 
108-98-5 
100-63-0 
638^1-1 
298-02-2 
7786-34-7 


Primry  Basis 
for  Limits 


Preamble 
Section 


RESPIRATORY  EFFECTS  VI.C.6 

PHYSICAL  IRRIIA1I0N  VI. CIO 

NEUROPATHY  VI. C.I 

PHYSICAL  IRRITATION  VI.C.10 

NARCOSIS  VI.C.2 

NARCOSIS  VI.C.2 

CANCER  VI.C.I5 

ANALOGY  VI.C.I2 

PHYSICAL  IRRITATION  VI. CIO 

NOACLS  VI.C.9 

SLNSITIZATION  LFFECTS  V1.C.I4 

OOOR  EFFECTS  VI.CII 

SENSITIZATION  EFTICrS  V1.CI4 

NEUR0PA1HY  VI. C I 

SYSTCmC  10XICITY  VI.C.8 

SYSTLHIC  lOXlCllY  V1.C.8 

BlOaiCmCAL/NErAOOLIC  EFFECIS  VI.C13 

ANALOGY  VI.CI2 


< 

o 
r- 


Z 

P 


CD 


7i 

e 

$■ 

CD 
g 

90 

(D 


II.  Indtx  to  PrtMbIt  Discussion  of  IndlvtdMl  Substances  (continued) 


s 


N.  S. 

mmttr    Substance 


CAS 


PriiMry  Basis 
for  Linits 


Preai*1e 
'  Section 


I 

S 


< 

o 


Z 
o 


O. 

s 
c 


1321  FHOSPHINE  ^ 

1322  PHOSIHWIC  AGIO 

1329         PHOSPHORUS  OXYCNLORIOE 
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DL  PHtinenl  Lagal  Authority 

The  publication  of  a  final  ttandanl  is 
authorized  by  sections  6  and  8  of  the 
Occupaticmal  Safety  and  Health  Act  of 
1970  (the  Act),  29  U.S.C  655  and  657. 
Section  6(b)(5)  governs  the  issuance  of 
occupational  safety  (uid  health 
standardn  dealing  with  toxic  materials 
or  htumfiil  physical  agents. 

it  states: 

The  SecreUry  in  promulgating  sUndards 
dealing  with  toxic  mateiiab  or  harmful 
physical  agenta  under  diia  subsection  ahaO 
set  the  standard  wtiich  most  adequately 
assures,  to  the  extent  feasible,  on  the  b«sis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impainnent  of  healUi  or 
functiooal  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
woridng  Ufe.  Development  of  standards  imder 
diis  subsection  shall  be  based  npoa  research, 
demonstrations,  experiments,  and  such  other 
informatioa  as  may  be  appropriate,  in 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safety  protection  Cor  the 
employee,  odwr  consideratioos  shall  be  the 
latest  available  adentific  daU  in  the  field,  the 
feasibility  of  standards,  and  expetieoce 
gained  under  this  and  other  health  and  safety 
laws.  Whenever  practicable,  the  standard 
promulgated  shall  be  eicpreseed  in  terms  of 
objective  criteria  and  of  the  performance 
desired. 

Section  3  (8)  defines  an  occupational 
safety  and  health  standard  as  "a 
standard  which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  neoetsaiy  or 
appropriate  to  provide  safe  or  healthfol 
employment  and  places  of  employment" 

The  Supreme  Court  has  held  under  the 
Act  that  die  Secretary,  before  issuing 
any  new  standard,  mtist  determine  that 
it  is  reasonably  necessary  and 
appropriate  to  remedy  a  significant  risk 
of  material  health  impairment  Industrial 
union  Department  v.  American 
Petroleum  Institute.  flUD  v.  API).  488 
U.S.  607  (1980).  The  Court  stated  that 
"before  he  can  promidgate  any 
permanent  health  or  safety  standard,  die 
Secretary  is  required  to  make  a 
threshold  finding  that  a  place  of 
emi^jnnent  is  unsafe  in  the  sense  that 
significant  risks  are  present  and  can  be 
eliminated  or  lessened  by  a  change  in 
practices"  (446  U.S.  at  642).  The  Court 
also  stated  "that  the  Act  does  limit  the 
Secretary's  power  to  require  the 
elimination  (rf  significant  risk"  (488  U.S. 
544,  n.  49). 

The  Coort  indicated,  however,  that  the 
significant  risk  determination  is  "not  a 
mathematical  straitiadcet,"  and  that 
"OSHA  is  not  required  to  support  its 
finding  that  a  significant  risk  exists  with 
■nythiiag  approaching  scientific 
certainty."  The  Court  ruled  that  "a 


reviewing  court  [is]  to  give  OSiA  some 
leeway  where  its  findings  must  be  made 
on  the  frontiers  of  scientific  knowledge 
(and  that)  *  *  *  the  Agency  is  free  to 
use  conservative  assumptions  in 
interpreting  the  data  with  respect  to 
carcinogens,  risking  error  on  the  side  of 
over  protection  rather  than  imder 
protection"  (448  U.S.  at  655). 

The  Court  also  stated  that  "while  the 
Agency  must  support  its  finding  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  'significant'  will  be  based 
lai^gely  on  policy  considerations."  (488 
U.S.  at  665.  n.  62). 

After  OSHA  determines  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
proposed  standanL  it  mtist  set  a 
standard  which  is  technologically  and 
economically  feasible.  In  American 
Textile  Manufacturers  Institute  v. 
Donovan,  452  U.S.  49a  531,  n.  32  (1981) 
the  Supreme  Court  held  that  "cost- 
benefit  analysis  is  not  required  by 
statute  because  feasibility  analysis  is." 
The  aim  is  to  set  the  lowest  feasible 
level  necessaiy  to  eUminate  significant 
risk. 

As  previously  noted  OSHA  is  required 
under  its  statutory  authority  to  "set  the 
standard  wdiich  most  adequately 
assures,  to  ttie  extent  feasible,  on  the 
basis  of  the  best  available  evidence, 
that  no  emidoyee  will  suffer  material 
impainnent  of  health  or  functional 
capacity  even  if  such  employee  has 
regular  exposure  to  the  hazard  dealt 
with  by  such  standard  for  the  period  of 
this  woiking  life"  imder  the  provisions 
of  6(b)(5)  of  the  OSH  Act  "Material 
impairment"  is  therefore  a  term  which 
needs  to  be  considered  when  issuing 
standards.  l 

In  this  rulemaking,  OSHA  is 
considering  establishing  new  or  revised 
PELs  for  over  400  separate  substances. 
The  health  effects  for  these  substances 
cover  a  wide  spectrum  of  severity 
including:  Life  threatening  effects; 
disabling  effects;  various  diseases; 
irritation  to  different  organs  or  tissues; 
and  changes  in  organ  functions 
indicative  of  future  health  decrements. 

The  statutory  requirements  in  section 
3(8)  and  6(b)(5)  are  quoted  above.  Other 
statutory  criteria  are  set  forth  in  section 
(2)(b)^vhich  states: 

The  Congress  declares  it  to  be  its  purposes 
and  policy,  duough  the  exercise  oi  its  powers 
to  regulate  coouneroe  aaxHig  the  several 
States  and  with  fbreiyi  nations  and  to 
provide  iat  the  general  welfare,  to  assure  so 
far  as  possible  every  working  man  and 
woman  in  the  Nation  safe  and  healthful 
working  conditions  and  to  preserve  our 
human  resources. 


One  of  the  earlier  Senate  drafts  of  the 
OSHA  bill  did  not  include  the  word 
"material"  before  the  word 
"impairment"  That  word  was  added  by 
an  amendment  of  Senator  Dominick. 
The  Senator  stated  in  respect  to  that 
amendment: 

What  we  were  trying  to  do  in  the  bill — 
unfortunately.  «ve  did  not  have  the  proper 
wording  or  the  proper  drafting — was  to  say 
that  when  we  are  dealing  with  toxic  agents  or 
physical  agents,  we  ought  to  take  such  steps 
as  are  feasible  and  practical  to  provide  an 
atmosphere  within  which  a  person's  health  or 
safety  wpuld  not  be  affected.  Unfortunately. ' 
we  had  language  providing  that  anyone 
would  be  assured  that  no  one  would  have  a 
hazard,  or  at  least  we  would  require  the 
Secretary  to  set  standards  so  stating,  and  that 
in  the  HEW  standard  diere  would  be  a 
requirement  to  proceed  on  that  basis  so  that 
no  one  would  have  any  problem  for  the  rest 
of  his  working  life.  It  was  an  unrealistic 
standard.  As  modified,  we  would  be 
approaching  the  problem  by  looking  at  the 
problem  and  setting  a  standard  or  criterion 
which  would  not  rrault  in  harm  (Legislative 
History  p.  502). 

The  O.C  Circuit  Court  considered  the 
concept  of  material  impairment  and 
reviewed  the  Legislative  History  in  the 
Lead  Case. 

It  stated: 

The  essential  question  under  Section 
6(b)(5)  for  tfiis  case  is  whether  OSHA  acted 
writfain  the  limits  of  this  mandate  to  establish 
"material"  impairment  of  health  when  it  set  a 
standard  designed  to  protect  woikeis  from 
the  subclinical  effects  of  lead.  As  a  statutory 
matter,  after  examining  precedent  and 
legislative  history,  we  hold  that  Section 
6(b)(5)  empowers  OSHA  to  set  a  PEL  that 
prevents  the  subclinical  effects  of  lead  that 
be  on  a  continuum  shared  with  overt  lead 
disease.  (United  Steelworkers  v.  Marahall. 
647  F.  2d  at  1248-4S.  See  also  the  more 
extended  diacassion  there). 

The  legislative  histmy  and  judicial 
analyris  indicate  that  OSHA  is  to  take  a 
balanced  but  protective  approach.  Some 
impairments  are  so  sli^t  a  discomfort 
that  they  are  not  mat«ial  and  do  not 
provide  a  basis  for  regulation.  A 
complaint  of  minor  discomfort,  in  and  of 
itseff.  is  not  material  impairment 
However,  the  OSH  Act  is  designed  to  be 
protective  of  woricers  and  is  to  protect 
against  impainnent  with  less  impact 
than  severe  impairment 

These  health  effects  are  related  to  two 
different  types  of  exposure:  Acute  and 
chronic  Because  of  die  difference 
between  the  health  effects  associated 
with  these  two  types  of  exposures. 
OSHA  nuiat  cooaider  dtffer«it  types  of 
reLs  (TWA.  STEL.  or  oeibng)  to  protect 
against  material  impairment 

OSHA  asked  for  comment  on  the 
subject  of  "material  impainnent" 
(Question  21).  especially  with  regard  to 
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whethor  m— oiy  Mtatioa  thould  be 
niniktonNl  to  tw  malarial  impainnanL 
'iltere  was  a  relatively  limited  amount  of 
comrocfll.  The  moat  complete  response 
was  pnivided  by  NIOSli  (Ex.  S^?) 
which  slaltid: 

Tlw  MoaRnillon  of  seaaory  trrilalioa  aa 
pnienllally  beiny  "mateHai  impairment  af 
h^ullh"  is  (XMsialenl  with  the  currenl 
M.lrntirM-  uMitcnMia  related  to  health  effects 
of  envinMimctilai  afents. 

Mucous  aicmbrHne  Imlnnts  can  cause 
increasrO  t>iink  frequency  and  tearing  nasal 
diMJtair]|c.  contestioa.  and  saeexlag:  and 
(tiutth.  sputuni  production,  diest  discomlbft. 
wKMTsing.  citeei  tightnees.  and  dyspnea. 
Wurl  eavlronnMOts  oIlaB  require  levels  ol 
physical  and  isalal  pecfennance 
considrrabiy  frealar  than  enooaatefed  in 
doily  livinn.  Even  In  the  abaance  ol  any 
pnmMtneni  impalraienL  the  symptome  listed 
can  interfere  with  |ob  performance  and 
sefety. 

Hucous  niefflbrane  irritation  can  reauh  in 
innamnMtlon.  which  may  Wad  to  increased 
•usr«pilb«lity  lo  nonspedfk  Irritants  and 
infucttous  ajients.  for  exampie.  experimental 
tnone  expiiaure  in  kuauine  results  in 
intjcased  Mirway  reactlvitv.  Alaa  studies  of 
exposure  lu  en  virooawntal  tobacco  smolM 
h^ive  shown  Irritative  syiaptnms  and 
r\  idence  of  intxeesed  frequency  of 
n-ap<rHlory  tract  illnesses  in  young  children 
Nitd  de<-jeesed  pulmonary  funriton  in 
adults.  •   •   * 

Mucous  membrane  irritation  is  essocialad 
with  respiratory  lUnesaaa.  depending  oa  the 
compostiicin  of  specific  expaeure  and  on  the 
doee.  dumtioo.  aitd  freqaeacy  of  expoeure. 
No  universally  appUoabte  oonclusloa  caa  be 
drawn  at  this  tiaM  ragerdlng  the  eeeociatkai 
between  irritative  symplaaM  and  perauneni 
iii|ury  10  dysfuactioa.  Where  certain 
imiividuals  show  no  measurable  latpainnent 
after  an  expoeure.  even  when  experiencing 
irritative  syaiptoaM.  others  may  develop 
IdcDliriabla  ijfttmeUaa. 

Aside  from  the  effects  of  irritations. 
muu>ua  memtwaite  expoeure  may  result  in 
alieorptiun  of  s  siibstanr^.  witti  rpsultant 
ayntemi)  toxicity  An  inflamed  mucous 
membmne  may  be  an  even  aMtre  effective 
HMitv  of  MlMKirptlan,  ettlier  lor  the  irritaat  or 
for  other  sulislaMM.  PMharoMKe.  in|ury  to 
bronchopulmuaaty  aHHMbfaaes  can  la^iair 
rcmovMl  of  particailalea  from  the  reepiretory 
s>slem 

Thus,  aocording  to  NI08H.  senaory 
irritanis  Interfere  with  job  performanoa 
and  Mifely.  cause  inflammation,  may 
increase  the  victim's  susceptibility  to 
other  irritants  and  infectious  agents. 
i*tud  Id  permaneal  in(uiy  or  dysfunction, 
or  permit  greater  absorption  of 
hazardous  substances  (Kx.  •-47).  In  sum. 
NIOSIf  and  nuiat  other  respondents 
ugree  that  sensory  irritatioa  caused  by 
occupational  exposure  lo  Ihe  irritant 
subataiKes  included  in  this  final  rule 
constitutes  a  material  Impairment  of 
haallh  (see  Section  VLC3). 

Of  course,  irritation  aiao  covers  ■ 
spectrum  of  effects,  some  serious  and 


soote  IrlvtaL  Hence,  complaints  of  iDliior 
Irritation  would  not  in  and  of  itself 
constitute  material  Impairment.  In 
addilioa  OSHA  would  weigh  irritation 
with  physical  manifestatioiu  more 
heavily  than  irritation  with  purely 
subjective  responses.  This  does  not 
mean  that  purely  sub)ertive  responses 
would  not  constitute  material 
Impairment.  That  (udgment  would 
depend  on  the  magnitude  of  the 
irritation. 

OSHA  also  believes  that  clinical, 
tissue  or  onan  changes,  or  properly 
documented  pain,  chest  tightness, 
migruine  headache  or  similar  reactions 
reflected  in  responses  by  persons,  may 
also  represent  material  impairment  of 
health.  Bach  of  these  are  considered  on 
a  case-by-case  basis  in  this  Rulemaking. 
OSHA  hcbeves  that  its  approach  is 
consistent  with  the  Act  and 
Congressional  intent  regarding  material 
impairment  of  health. 

All  of  the  revised  or  new  PELs  in  this 
Rulemaking  are  within  reasonable 
Interpretation  of  a  geiteral  approach  to 
identifying  situations  involving  material 
impairment  of  health.  In  a  few  instances. 
FCLs  noted  in  the  Proposal  have  been 
modified,  or  deleted,  because  it  was 
determined  that  the  propoaed  level  was 
not  needed  to  reduce  a  significant  risk  of 
material  impairment  of  health.  Th(>se 
substances  are  i(lentirie<l  in  the 
Preamble. 

OSHA's  analyses  regarding  material 
impairment  of  health,  as  applied  in  this 
Rulemaking,  are  provided  in  three 
separate  ways.  First,  they  are  included 
in  the  introductory  discussion  for 
Sections  V1-C-1  through  VI-C-1S  in  the 
Preamble.  Second.  Ihe  discussion  of 
each  of  the  428  substunces  contains 
health  effect  information  for  all  new  or 
revised  PELs.  Third,  the  following 
discussion  provides  examples  and 
general  guidance  regiirding  the  OSMA 
decision  process,  and  accounts  for  the 
severity  spectrum  of  health  effects,  and 
the  separate  cases  Involving  chronic  and 
acute  expoaurvs. 

As  previously  indicated,  health  effects 
cover  a  wide  range  of  severity  levels.  A 
precise  delineation  between  material 
impairment  and  non-material 
impairment  is  rK>t  possible  since  a 
variety  of  factors  must  lie  considered, 
such  as  the  composite  health  effect  and 
frequency  and  duration  of  the  cfTecL  to 
determine  if  a  subatance  represents  a 
material  impairment  of  health.  For 
example,  nerve  damage  would  normally 
constitute  malehHl  impairment  of  health. 
However,  a  small  reduction  in  nerve 
conductivity  may  nol  constitute  material 
impairment.  Moreover,  an  occupational, 
transitory,  oon  progressive  and/or  non- 
Intensive  coiighittg  reaction  may 


represent  non-material  impairment 
Maior  intensification  of  some  of  these 
factors  could  result  in  a  health  effect 
which  represents  material  impairment  of 
health. 

Consequently,  general  considerations 
can  be  stated  but  they  must  be  applied 
on  a  case-by-case  basis  taking  into 
account  the  scientific  evidence,  public 
comments  and  agency  expertise. 

OSHA  has  concluded  that  updating 
the  Z-Tables  to  reflect  recent 
information  is  the  highest  priority  for  the 
Agency.  This  will  reduce  exposure  limits 
for  approximately  212  substances 
regulated  currently  by  the  Z-Tabl««  and 
add  exposure  limits  for  approximately 
164  substances  which  are  currently 
uivegulated.  The  health  literature 
indicates  this  must  be  accomplished  to 
improve  worker  health:  it  is  one  of 
Congress'  concurrent  goals  and  will 
greatly  increase  occupational  health 
protection  for  a  very  large  number  of 
worVers.  : 

In  order  to  accomplish  this  high  I 
priority  task  in  a  reasonable  time  in  the 
light  of  limited  administrative  resources, 
it  is  necessary  to  narrow  somewhat  the 
issues  to  be  faced  by  the  Agency  in  this 
proceeding.  Consequently,  it  Is 
necessary  to  delay  other  worthwhile 
goals  and  concurrent  Congressional 
purposes. 

litis  approach  is  consistent  with  the 
general  principles  of  administrative  law. 
An  Agency  may  set  priorities  within  the 
framework  of  its  statutory  authority. 
Secondly,  an  Agency  may  take 
substantial  steps  towards  its  statutory 
goals,  without  having  to  achieve  them 
completely,  when  Agency  resources  are 
not  sufficient  to  complete  all  aspects 
initially. 

Congress  recognized  that  the 
Sectetary  could  not  address  all 
occupational  safety  and  health  problems 
simultaneously.  It  therefore  gave  the 
Secretary  discretion  lo  set  priorities  in 
exercising  his  rulemaking  authority.  As 
section  6(g)  of  the  Act.  2»  U.S.C.  655(g). 
states: 

In  delermlning  tl>e  priority  for  establishing 
standards  under  this  section,  the  Secretary 
shall  givr  due  rvgurd  to  the  urgency  of  the 
need  for  mandatory  safety  and  Iteaith 
standards  for  piirlicular  industries,  trades, 
crafts,  occupations,  businesses,  workplaces 
or  work  environmenls 

In  proposing  this  addition  to  the  Act, 
Senator  )avits  explained  that  its  purpose 
was  "to  relieve  the  Secretary  of  the  ' 
necessity  for  waiting  to  promulgate 
whatever  standards  he  wishes  to 
promulgate  across  the  board  but.  rather, 
allowing  him  to  yield  to  more  urgent 
demands  before  he  tries  to  meet  others." 
I.eg.  Hist  505.  Thus,  the  Act  has  "built  in 
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flexibilities"  that  the  Secretary  may  use. 
such  as  establishiog  "the  priorities 
between  the  various  occupations  that 
may  require  standards."  National 
Congress  of  Hispanic  American  Citizens 
v.  Usery.  554  F.  2d  1196,  ligg  (D.C  Cir. 
1977):  see  also  National  Congress  v. 
Marshall  626  F.2d  882  (DXL  Cir.  1979). 
The  flexibility  expressed  in  the  statute 
and  legislative  history  is  consistent  with 
the  well-establiabed  principle  that  an 
administrator  may  adopt  a  "rational, 
'one  step  at  a  time'  approach"  to 
rulemaking.  National  Roofing 
Contractors  Ass  'n  v.  Brennan.  495  F.  2d 
1294. 1299  (7th  Cir.),  cert  denied,  419 
U.S.  110SO974)  (OSHA  roofing 
standard);  cL.  Industrial  Union  DepL  v. 
American  Petroleum  Institute.  486  U.S. 
607. 663  (1988)  (Burger,  concurring) 
(OSHA  can  act  in  its  legislative  capacity 
"to  focus  on  only  one  aspect  of  a  lai^ger 
problem");  United  SteelwoAers  v. 
Aucbter.  763  F.  2d  72a  738  (3rd  Cir.  1985) 
(Althongfa  OSHA's  decision  to  exclude 
workers  in  some  industries  from  a 
standard  reqaires  explanation, 
"(sjection  6(g)  clearly  permits  the 
Secretaiy  to  set  ptianties  for  dte  use  of 
the  agency's  resources  and  to 
promulgate  standards  sequentially."): 
/^Z7  V.  A/o4;sofi.  488  F.  2d  467. 480  n.  31 
(D.C  Cir.  1974)  ("The  (OSHA]  statutory 
scheme  is  generaUy  calculated  to  give 
the  Secretary  broad  responsibility  for 
determining  when  standards  are 
required  and  what  those  standards 
should  be."). 

OSHA  has  conduded  that  setting 
exposure  limits  for  the  large  number  of 
substances  involved  in  this  rulemaking 
has  priority  at  this  stage  over  exploring 
the  need  for  accompanying  medical 
surveiDanoe.  exposttfe  monitoring  and 
industrial  hygiene  provisions  tar  a  much 
smaller  number  of  substances.  Section 
6(b)(7)  of  the  Act  of  course,  indicates 
that  'Vhere  appropriate"  such 
pruvisiuiu  are  to  be  included.  That  was 
a  concurrent  goal  of  Congress  as  was 
Congress's  goal  to  lower  exposure  for 
the  many  unregulated  or  inadequately 
regulated  substances  when  scientific 
data  indicate  lower  exposures  are 
needed.  However,  OSHA  has 
inadequate  resources  to  accomplish 
both  goals  at  this  time.  Lower  exposures 
is  a  higher  priority  because  it  is  more 
effective  in  reducing  diseases  and 
material  impairments  of  health. 

OSHA  has  already  addressed  some  of 
section  6(bK7)'s  goal*,  as  they  relate  to 
labels  and  warnings,  in  the  generic 
Hazard  Communicatioo  Standard.  29 
CFR  19iai2Ga  It  is  working  on  a 
standard  to  improve  respirator  use  foi 
all  chemicals  (47  FR  20803).  It  U 
considering  generic  regulation  fo' 


exposure  monitoring  (53  FR  32591-32585) 
and  medical  surveillance  (53  FR  32505- 
32S98).  OSHA  does  not  have  the 
resources  to  conclude  this  rulemaking  in 
any  reaainable  time,  and  also  consider 
these  issues. 

OSHA  does  have  legal  authority  not 
to  address  aadUary  provisions  in  this 
rulemaking  and  determinations  about 
the  appropriateness  of  ancillary 
provisions  have  not  been  made.  That  is 
a  rational  use  of  its  iniority  setting 
authority  in  the  light  of  OSHA's  limited 
resources.  The  language  of  section 
6(b)(7)  is  not  an  absolute  requirement  to 
include  such  provisions  and  this  is  an 
"appropriate"  drcuinstance  not  to 
include  them.  The  actions  already 
initiated  by  OSHA  indicate  it  is  facing 
the  issue  ol  ancillary  provisions  in  a 
responsible  and  reasonable  manner. 

OSHA  is  utilizing  its  pri<Mity  setting 
authority  for  seveivl  other  matters. 
There  are  several  siihstanoes  (both 
carcinogens  and  non-carcinogens) 
w^iere  more  detailed  analysis  of  the 
evidence  mi^  in  the  foture  lead  to  the 
condusion  dkat  there  is  remaining 
ajgnifinant  risL  If  that  were  the  case  in  a 
single  substance  rulemaking.  OSHA 
would  explore  that  issue  in  great  depth 
and  do  modi  more  extended  economic 
analysis  of  several  different  exposure 
levels  to  determine  wiiat  the  lowest 
feasible  level  might  be. 

Past  experience  has  shown  this  to  be 
a  major  undertaking  both  from  a  health 
and  economic  point  of  view.  OSHA.  for 
example,  spends  an  average  of$S0OJ00O 
and  takes  one  year  of  study  to 
determine  the  lowest  feasible  level  for  a 
single  substance.  OSHA  does  not  have 
the  resources  to  engage  in  that  kind  of 
analysis  for  more  than  a  few  substances. 
The  attempt  to  do  so  in  this  rulemaking 
would  significantly  reduce  the  chances 
of  it  ever  being  completed  and  would 
result  in  far  more  workers  being 
exposed  to  significant  risk  in  exchange 
for  the  incremental  risk  reduction 
attained  by  further  lowering  the  PEL  for 
a  small  group  of  substances  in  this 
Rulemaking. 

When  evidence  has  been  available  to 
determine  that  the  proposed  level 
resulted  in  remaining  significant  risk 
and  a  lower  level  was  feasible.  OSHA 
has  issued  that  lower  level  Three 
chemicals  fit  that  category  in  this 
rulemaking.  Two  are  based  on  OSHA's 
analysis  of  evidence  presented  by 
NIOSH  and  a  third,  perchloroethylene. 
is  based  on  OSHA's  analysis  of 
evidence  supplied  by  the  Amalgamated 
Clothing  and  Textile  Workers  Union  and 
the  dry  deaning  industry. 

OSHA  has  indicated  that  further, 
more  extensive  analysis  may  lead  to  the 


condusion  that  significant  risk  remains 
for  other  substances.  However,  the 
extensive  investment  of  resources 
needed  to  arrive  at  such  coodusions 
would  be  determined  by  the  Agency's 
future  priorities. 

OSHA's  first  priority  is  to  achieve 
substantial  reductioos  in  significant  risk 
for  this  large  number  of  sulwtances.  The 
accomplishment  of  this  goal  ivill  create 
the  greatest  health  ben^ts  for  the 
American  worker.  OSHA's  dedsions  in 
this  Rulemaking  are  consistent  with  the 
evidence  on  risk  and  feasibility  which  is 
available  at  this  time.  Further 
consideration  of  these  issues  for  spedfic 
substances  can  be  achieved  in  future 
rulemakings  as  new  evidence  becomes 
available  and  as  priorities  indicate. 

OSHA  condudes  this  is  both  rational 
priority  setting  and  a  reasonable 
integration  of  its  primity  setting 
authority  and  relevant  case  law.  Clearly 
multi-issue  and  multi-substance 
rulemaking  require  a  different  balancing 
than  single  substance  m  single  issue 
nilemaking. 

OSHA  has  met  legal  requirements 
aiao  in  the  regulation  of  cananogens  in 
the  light  of  prionties  and  Agency 
resouioes.  Potential  caicioogens  tend  lo 
require  far  more  admimstrative 
resources  per  snhatance  to  regulate,  in 
part  because  their  regulation  tends  to 
create  more  controversy.  There  are  a 
number  of  expert  organizations  which 
analyze  and  devek^  lists  of  suspect  or 
probable  carcinogens.  These 
oiganizations  indude  AGGIH.  NIOSH. 
the  National  Toxicological  Program 
(NTP)  and  the  International  Agency  for 
Research  on  Cancer  (lARC).  These 
organizations  utilize  somewhat  different 
criteria  and  categories  for  their  lists. 

The  ACGIH  TLVs  indude  some 
substances  which  it  categorizes  as 
carcinogens,  but  does  not  set  the 
exposure  limit  based  on  carcinogenicity. 
It  indudes  other  substances  wdiich  it 
may  or  may  not  categorize  as 
carcinogens  but  for  which  the  exposure 
limit  is  set  taking  into  account 
carcinogenidty.  It  is  only  this  last 
category  which  OSHA  considered  as 
carcinogens  in  its  proposal.  (This  is  a 
separate  issue  fit>m  what  exposure  limit 
is  set).  If  NIOSH  recommended  a 
different  limit  for  a  chemical  in  this 
grouping,  OSHA  considered  which  of 
the  recommeiKied  limits  was  best 
supported.  OSHA  condudes  this  was  a 
rational  use  oi  its  priority  setting 
authority.  A  categorization  of 
carcinogenidty  along  with  a  proposed 
exposure  limit  is  much  more  useful  to 
OSHA  as  a  starting  point  for  its  analysis 
than  a  categorization  without  a 
recommended  numerical  limit  lARC 
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n«v«r  recununendi  numerical  llmlU  and 
in  aume  intt«nce«  neither  has  NIOSR 

Allampt  to  analyi*  for 
carcinogenicity  a  •ubalantially  larger 
number  of  lubatancee  would  again 
require  far  more  icientific  and 
administrative  resource*  than  OSHA 
hus  available  and  would  probably 
prevent  the  prompt  completion  of  this 
rulemaking.  In  addition  OSHA  has  spent 
much  of  its  past  efforts  in  regulating 
carcinogens.  It  conclude*  that  it  Is 
important  to  concentrate  some  of  its 
efforts  through  thi*  pro)ect  on 
noncarcinogcnic  health  haiards. 
Subxlance*  which  cause  liver/kidney  or 
cardiovascular  di*M*«  can  be  |u*t  as 
deadly  hs  carcinogens  and  can  cause 
hifihor  risks. 

Accordingly.  OStiA  concludes  it  is  a 
rational  use  of  its  priority  authority  not 
to  consider  for  regulation  as  • 
carcinogen  every  sustance  included,  for 
which  there  is  some  evidence  or 
recommendation  that  it  may  be 
Ci.rcinogenic.  Such  substances  often 
require  exposure  limits  to  protect 
against  other  health  hazards  they  causa. 
which  results  in  OSHA  setting  limiU  in 
this  rulemaking  based  on  non- 
carcinogenic  effects.  In  these 
circumstance  29  CFR  Pari  IWO  need  not 
apply  when  there  is  no  determination  to 
consider  regulating  a  substance  as  a 
carcinogen. 

Thare  are  several  substances  which 
OS^IA  proposed  regulating  as 
carcinogens,  for  which  participants 
submittad  evidence  to  the  contrary.  In 
soma  of  thoae  casM  OS»lA  has 
concluded  that  It  is  Inappropriate  to 
regulate  a  substance  as  a  carcinogen  at 
this  time  bacaaae  further  analjrsls  is 
nacaaaary.  In  tavaral  cases  participants 
submitted  avldance  that  substance* 
included  in  the  proposal  which  OSHA 
did  not  propose  to  regulate  as 
cardnofsns  should  be  regulating  as 
carcinoflMis.  When  OSHA  concluded 
there  was  sufficient  evidence  and 
analysis  to  meet  legal  requirements, 
OSHA  has  in  this  final  rule  regulated  the 
substance  as  a  carcinogen.  However,  as 
fust  stated.  OSHA  has  not  itself 
attempted  to  analyze  further  for 
carcinogenicity  substances  which  it  did 
not  propose  regulated  as  a  carcinogen, 
unless  participants  supplied  ralavant 
evidence. 

For  the  substances  OSHA  Is 
regulating  as  carcinogens,  it  has  met  all 
requirements  of  lUD  v.  API  and  has 
acted  consistently  with  Z9  CFR  Part 
ina  Specifically.  OSHA  revleived  all 
data  to  determine  whether  there  were 
studies  of  sufficient  merit  to  determine 
that  the  substance  was  qualitatively  a 


carclnofsn. 


Secondly.  OSHA  contracted  with  Dr. 
Nathan  |.  Kerch.  President  of  Kerch  ft 
Associates.  Inc..  consultant  experts  in 
risk  assessment,  to  analyze  the 
available  studies  for  two  purposes  (Ex. 
85):  first  to  determine  whether  there  was 
sufficient  evidence  to  perform  a 
quantitative  risk  assessment  or  to  state 
the  reasons  why  there  was  not  second, 
to  perform  a  quantitative  risk 
assessment  where  the  studies  permitted, 
using  techniques  generally  accepted  by 
the  scientific  community.  The  risk 
assessments  were  presented  in  the 
preamble  (52  FR  21190-200)  and 
elaborated  upon  in  Dr.  Kerch's 
statement  Dr.  Kerch  responded  to 
questions  on  the  risk  assessments. 
(OSHA  did  not  ask  Dr.  Kerch  to 
independently  review  the  strength  of  the 
qualitative  date  since  OSHA  had 
preliminarily  made  that  review.) 

Utilizing  these  data,  public  comments 
and  OSHA  analysis  of  the  data.  OSHA 
has  issued  exposure  limits  which  will 
substantially  reduce  significant  risk  and 
are  feasible.  Where  a  public  participant 
has  supplied  evidence  that  a  lower  level 
than  that  proposed  would  further  reduce 
significant  risk  and  was  feasible.  OSHA 
has  promulgated  that  lower  level. 

In  other  words.  OSHA's  decisions  in 
this  Rulemaking  are  based  on  the  entire 
evidence  in  the  public  record,  and  that 
the  final  PEL  substantially  reduces 
signflcant  risk  and  is  feasible.  OSHA 
may  reconsider  the  issues  for  individual 
substances  as  further  information 
becomes  available. 

For  the  reasons  stated  above  and  in 
line  with  its  priority  setting  authority. 
OSHA  concludes  it  has  authority,  in  the 
circumstances  of  a  rulemaking  which 
considered  changes  to  PELs  for  428 
substances,  not  to  explore  those  issues 
at  this  time.  This  issue  and  the 
regulation  of  other  substances  as 
carcinogens  may  be  considered  in  future 
0(b)  rulemakings  where  priorities 
indicate  the  issue  is  important  and  when 
administrative  and  scientific  resourca* 
become  available.  OSHA  concludes  this 
Is  consistent  with  its  legal  authority  and 
reasonable  health  policy. 

A  few  of  the  subsUnces  which  OSHA 
is  regulating  principally  for  noo- 
carcinogenk  effects,  but  for  which  there 
Is  some  evidence  of  carcinogenicity,  fit 
Into  an  additional  category.  In  these 
cases  there  was  uncertainty  concerning 
which  of  two  leveb  would  elimlnata 
significant  risk  of  the  non-carcinogenic 
effect  In  those  cases  OSHA  used  the 
efldeiMe  of  carcinogenicity  as  an 
additional  factor  in  determining  whether 
the  lower  level  was  appropriate. 

Most  of  the  chemicals  OSHA  is 
regulating  are  not  carcinogens.  Thera 


are  effects  which  occur  immediately,  or 
a  relatively  short  time  after  exposure. 
Sometimes  the  effects  are  reversible 
after  removal  from  exposure  and 
treatment,  and  sometimes  the  effects  are 
not. 

Many  of  these  substances  are 
believed  to  have  effective  thresholds, 
that  is  there  is  a  level  of  exposure  above 
which  some  number  of  persons  will 
suffer  the  effect.  There  is  a  level 
somewhat  below  that,  where  it  appears 
that  few  persons  would  suffer  the  effect, 
and  there  is  a  lower  level  where 
scientists  are  more  confident  of  that 
conclusion.  At  levels  below  a  properiy 
well  deHned  threshold  the  risk  would 
not  be  significant  However,  there  may 
be  a  sm«ler  group  of  employees  who 
might  be  susceptible  at  very  low  levels. 

The  studies  which  tend  to  be 
performed,  examine  relatively  small 
groups  of  animals  or  persons  exposed  at 
one  or  several  levels.  A  determination  is 
made  at  which  of  these  levels  effects  are 
seen  and  at  which  they  are  not 

The  Supreme  Court  in  lUD  v.  API  was 
faced  with  the  situation,  as  is  often  the 
case  «vith  carcinogens,  that  high  risk  Is 
known  at  relatively  high  levels  of 
exposure.  But  scientists  do  not  have 
direct  measurements  of  what  the  risk 
may  be  at  lower  levels.  Indeed  for 
statistical  and  methodological  reasons 
they  may  never  be  in  position  to  directly 
measure  risk  at  lower  levels  or  indeed  to 
determine  if  it  is  ever  eliminated. 
Consequently,  modeling  technique* 
must  be  used  to  estimate  risk  at  various 
levels  so  as  to  determine  the 
significance  of  risk  at  various  levels. 

In  the  case  of  this  rulemaking  the  type 
of  evidence  available  makes  such 
modeling  techniques  generally 
unnecessary  for  significant  risk 
determinations.  The  studies  provide 
direct  evidence  of  whether  or  not  there 
is  an  effect  and  the  probability  of  that 
effect  occurring  at  the  levels  to  which 
the  Agency  is  regulating.  Consequently, 
a  judpient  can  be  made  whether  the 
effect  is  a  significant  risk  directly  irom 
the  studies.  Similariy,  a  judgment  can  be 
made  directly  from  the  studies  whether 
that  significant  risk  is  reduced  or 
eliminated. 

An  example  may  illustrate  this 
method  of  analysis.  The  current  OSHA 
exposure  limit  for  hydrogen  sulfide 
(^S)  is  a  20  ppm  STEL  and  a  50  ppm 
peak.  Hiere  are  studies  showing  that  at 
20  ppm  and  perhaps  below  woivers 
develop  conjunctivitis,  eye  irritation  and 
other  ocular  effects.  Tbo*e  effects 
present  a  significant  risk  of  material 
Impairment  because  they  would  prevent 
work,  require  medical  treatment  and 
would  make  it  difficult  to  work  safely 
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with  the  condition.  Another  study  shows 
that  the  deleterious  health  effects  do  not 
develop  in  workers  exposed  continually 
at  10  ppm.  Consequently  OSHA  is 
issuing  a  final  standard  of  a  10  ppm 
TWA  with  a  20  ppm  ceiling  whidi 
should  eliminate  that  significant  risk. 
Direct  evidence  of  significant  risk  and 
its  probable  elimination  exist  and  there 
would  be  no  point  in  applying 
mathematical  modeling  to  the  data  for 
purposes  of  making  a  significant  risk 
determination. 

Often  the  data  are  not  as  clear  cut 
There  may  be  only  an  effect  study. 
There  may  be  uncertainty  about 
exposures  levels  or  conflicting  results. 
There  may  be  a  no  effect  study  with 
exposure  data  and  an  effect  study 
without  exposure  data.  Studies  are  often 
of  small  size  with  fairly  wide  ranges  of 
uncertainty.  Consequently,  they  do  not 
take  into  account  variabiUty  of  response 
among  humans.  Of  course,  many  studies 
are  based  on  animal  data  and 
adjustments  must  be  made  to  take  into 
account  the  differences  between  human 
and  animal  susceptibility. 

However,  judgments  as  to  levels 
which  create,  reduce  or  eliminate 
significant  risk  still  have  the  greatest 
scientific  validity  in  most  cases  when 
based  directly  on  specific  studies.  The 
uncertainties  which  exist  are  likely  to  be 
nu^pufied.  rather  than  reduced,  when 
combined  with  the  uncertainties  of 
modeling  technique*. 

Accordingly  OSHA  concludes  that  the 
type  of  significant  risk  analysis 
undertaken  in  this  rulemaking  is  most 
consistent  with  the  studies  generally 
available  and  is  a  valid  scientific 
approach.  OSHA  concludes  it  is  fiilly 
consistent  with  the  requirements  of  the 
Supreme  Court  in  lUD  v.  API. 

OSHA  has  made  quantitative 
estimates  of  the  benefits  of  this  entire 
standard.  These  are  discussed  in  Section 
Vn  D  and  are  substantial.  That  analysis 
demonstrates  that  on  a  general  basis 
there  is  a  significant  risk  of 
occupationally  related  illness  and  death 
and  diat  this  new  standard  substantially 
reduces  that  risk. 

Some  of  the  exposure  levels 
incorporate  an  uncertainty  factor.  This 
is  sometimes  referred  to  as  a  "safety 
factor."  Studies  are  often  of  small  size 
and.  since  there  is  a  large  variation  in 
human  susceptibility,  a  study  because  of 
its  small  size  may  not  demonstrate  an 
effect  that  actually  exists.  (In  scientific 
terminology  it  lacics  statistical  power.) 
For  this  reason,  it  is  not  uncommon  to 
set  a  limit  below  that  level  which  the 
study  may  have  indicated  showed  no 
effect 

lliis  has  been  the  standard  approach 
for  recommending  exposure  limits  for 


non-cardnogens  by  scientists  and  health 
experts  in  the  field  for  many  years.  (See 
testimony  of  Mastromatteo  (Ex.  22)  and 
Key  (Ex.  17)}.  Generally,  a  greater  safety 
or  uncertainty  factor  is  used  for  more 
severe  health  effects. 

This  use  of  uncertainty  or  safety 
factors  in  a  reasonable  manner 
generally  does  not  lead  to  reducing 
exposures  below  the  level  of 
significance.  Rather,  it  takes  into 
account  the  likelihood  that  effects  may 
exist  at  levels  below  the  level  of  the 
stu<^. 

Of  course,  use  of  uncertainty  factors 
or  safety  factors  is  even  more  clearly 
justified  when  the  studies  available 
determine  only  a  level  at  which  there  is 
a  significant  risk  of  a  health  effect  exists 
rather  than  the  level  at  which  there 
clearly  is  no  significant  risk,  or  when 
animal  studies  are  used.  Clearly,  to 
substantially  reduce  significant  risk,  an 
exposure  level  must  be  set  below  the 
level  where  significant  risk  exists  in 
humans.  Kmilariy,  to  take  into  account 
the  possibility  of  interspecies 
variability,  a  level  set  for  humans 
usually  is  set  below  the  observed  no 
effect  level  in  an  animal.  See  the 
extended  discussion  in  the  Health 
Effects  Section,  specifically  Section  VI 
A. 

Section  6(b)(5)  of  the  OSH  Act  states 
that  standards  shall  be  based  on  many 
factors  including  "the  best  available 
evidence,"  the  "latest  available 
scientific  data  in  the  field."  and 
"experience  gained  under  this  and  other 
health  and  safety  laws."  OSHA 
concludes  that  its  approach  meets  these 
provisions. 

09iA  utilized  the  research  and 
recommendations  of  two  expert 
organizations.  NIOSH  and  ACGIH.  as 
the  starting  point  for  its  analysis.  Those 
organizations  regularly  review  the 
literature  and  update  their 
reconunendations.  (See  testimony  of 
Mastromatteo  (Ex.  22)  and  NIOSH  (Ex. 
8-47)).  When  participants  brou^t  to 
OSHA's  attention  other  studies,  made 
other  recommendations  for  exposures 
limits  or  the  proposal  was  controversiaL 
OSHA  fiilly  reviewed  the  available 
scientific  information.  (The  final 
preamble  does  not  always  discuss 
studies  which  OSHA  did  not  believe 
were  important  or  relevant  to  the 
determination  of  an  exposure  limit) 
Where  there  was  little  or  no  comment 
on  particular  parts  of  the  OSHA 
proposal  and  the  evidence  OSHA  relied 
on  appeared  substantial  OSHA  did  not 
attempt  additional  searches  of  the 
literature. 

OSHA  concludes  that  this  is  a  rational 
approach  to  make  use  of  the  best 
available  and  latest  scientific 


information  for  making  final  decisions 
on  exposure  limits.  An  approach 
attempting  to  analyze  and  discuss  every 
sin^e  study  for  substances  where  the 
proposed  exposure  limit  is  not  seriously 
disputed  would  not  add  to  the  quality  of 
O^lA's  final  decisions  and  would 
interfere  with  the  statutory  goal  to 
protect  employees  from  material  health 
impairments.  As  discussed  elsewhere 
O^IA  also  relied  upon  its  experience  in 
making  final  decisions  as  is  encouraged 
by  Section  6(bK5). 

It  has  been  suggested  to  091A  that 
two  of  its  selected  categories  do  not 
constitute  material  impairment  of  health. 
The  first  category  includes  particulates 
which  cause  physical  irritation  and 
other  effects.  In  the  Proposal  OSHA 
followed  for  clarity  purposes  the 
historical  terminology  of  "nuisance" 
dust  which  is  misleading.  The  term 
"nuisance"  is  used  by  ACGIH  to  cover 
dusts  that  although  they  do  not  cause 
pneumooHiiosis  or  permanent  scarring 
of  the  lungs,  can  cause  many  material 
health  impairments  such  as  chronic 
bnmchitis,  chronic  throat  irritation,  skin 
irritation  or  eye  inflammation. 
Consequently  there  is  a  health  need  for 
an  exposure  limit  for  all  particulates. 
See  the  discussion  under  particulates 
(Section  VL  Health  meets). 

Secondly,  three  chemicals  are  listed 
as  odorants  by  ACGIH  and  also  have 
other  effects.  In  these  cases  OSHA  has 
not  changed  die  existing  PEL  These 
levels  were  identified  in  the  Proposal 
and  there  was  not  significant  comment 
that  the  limits  should  be  raised.  No  new 
chemicals  are  regulated  as  odwants. 
Accordingly,  OSHA  has  not  had  to  visit 
the  issue  of  when  an  odorant  has 
become  so  severe  as  to  constitute  a 
material  impairment  of  health. 

OSHA  feasibibty  determinations  are 
based  oa  both  the  statute  and  on  a 
consistent  and  extensive  body  of  case 
law  extending  over  its  entire  history.  In 
addition  to  i47M7  (sufMa)  see  for 
example:  AFL-CIO  v.  Hodgson.  499  F.  2d 
467  p.C  Cir.,  1974);  Society  of  Plastics 
Industries  v.  OSHA  (SOCMA),  509  F.  2d 
1301  (2d  Or.,  1975);  American  Iron  and 
Steel  Inst  v.  OSHA  (AISI),  577  F.  2d  825 
(3rd.  Cir.,  1977);  United  SteelwoHiers  v. 
Marshall.  647  F.  2d  1189  (D.C  Cir.,  1960^ 
ASARCO  v.  OSHA,  746  F.  2d  483  (9th 
Cir.,  1964)  and  othov. 

Standards  may  be  expensive  and  still 
be  feasible  if  necessary  to  protect 
occupational  health. 

Standards  may  be  eoonomicaUy  feasible, 
though  from  the  standpoint  of  employers, 
they  are  financially  burdensome  and  affect 
profit  mar^ns  adversely.  Nor  does  the 
concept  of  economic  feasibility  necessarily 
guarantee  the  continued  existence  ai 
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individual  mploym.  It  would  appMr  to  b* 
consittant  win  the  pwpoM  of  lk«  Act  to 
•nvistoa  Um  acowwte  drniiat  of  wi  Mnployw 
iMrMtoflwiiMtnrin 
I  Mirty  of  aoiployMt 
cMtP.ldal^Ca). 


kaalaiiidbaMiidA 
MtelahaaMiaMi 


An  OSHA  ttandard  may  be 
technology  fbrdna.  OSHA  may 
demonatrat*  feaaibiUty  by  abowing  that 
only  a  few  planta  are  now  in 
compliance.  Moreover,  a  standard  is  still 
feasible  even  thovigh  some  respirator 
use  is  needed  to  achieve  compliance. 

(T)he  Secretary  la  not  rMtrictad  by  the 
•tatea  qoa  He  OMy  aet  staadanb  which 
raquira  impraveaMata  la  axistiag 
tichnologlw  or  tha  davalopawt  of  new 
lachiiakvy  *  *  '  (80C34A.  80*  P.  2d  at  p. 
iXS). 

The  expariaooa  at  (2)  battartaa  providsa  a 
•umdanl  baais  for  tha  Socretaiy's  raaaonad 
beitef  that  the  aiS  sig/B*  Umit  could  be  met 
(for  the  entire  Industry)  (AOL  S77  F.  2d  at  p. 
834:  See  alao  80CMA.  p.  190P). 

The  limiled  raapiralor  uaa  that  the  standard 
requliea  doee  not  in  any  way  render  the 
•tandaid  infaeaibte  *  '  *  (ASARCO.  74*  F. 
2d  at  p.  MS.  See  alao  ATMl  tMMTslly  and 
SOCMA  SOB  F.  Xd  at  p.  ina  etc.) 

OSHA  Bitst  show  a  general 
presiunption  of  feasibUily  in  most 
operatioas  in  an  indiutry  with 
engineering  controls  to  place  the  burden 
of  proof  in  enforcement  action  on  the 
industry  to  show  that  compliance  with 
engineering  controls  cannot  be  attained 
in  a  particuiar  drcumstaoce.  But  a 
showing  by  •  particular  indiutry  that 
compllwoe  requires  respirators  in 
certain  operations  or  an  admission  by 
OSHA  that  that  is  the  case  doea  not 
make  a  standard  infeasible.  Rather  it 
"will  reduce  the  strength  of  the 
prcstunptloo  a  firm  will  have  to 
overcome  in  fustifying  its  use  of 
respirators"  in  an  enforcement  or 
variance  action.  United  Steelworkan. 
pp.  \37Z-7Z.  See  also  Building  and 
ConttmcUon  Tmde»  (Supra). 

In  addition,  a  gloss  of  experience  has 
been  added  to  this  general  legal 
guidance.  la  the  two  standards  where 
OSHA  thought  at  the  time  that  it  was 
regulatii^  to  the  llmiU  of  iU  legal 
authority  on  feasibility,  subsequent 
studies  indicated  the  standard  was 
achieved  more  easily  than  OSHA 
predicted. 

OSHA  predicted  the  cotton  dust 
standard  would  coat  gSOO  million  in  1077 
dollars  whereas  industry  predicted 
twice  the  cost  and  anticipated 
substantial  technical  problema.  As  a 
matter  of  hct  a  later  detailed  study 
indicated  that  the  standard  cost  only 
gZSOasiUaa  fas  IMS  dollars,  fanprovad 
industry  coaipettthreness  and 
productivity  as  ww.  and  improved 
health  mora  than  predicted.  See  80  FR 
S1121.  niB«-«r  [Dae.  IS.  1986). 


OSHA's  cootnctor  predicted  diat  die 
OSHA  vinyl  chloride  staodard  could  not 
generally  be  echieved  with  eagineering 
control*  and  the  attempt  would  coat  gl.5 
billion.  As  a  matter  of  fact  compliance 
was  achieved  widi  eagineering  controls 
widiin  Uiree  years  at  a  coat  of  less  than 
10%  of  that  predicted.  See  40  FR  SOOl. 
S2S3  (Ian.  22. 1800). 

In  this  ruleaiakin^  OSHA  oondudes 
thst  it  has  demonstrated  feasibility 
without  taking  that  concept  to  the  fiill 
limiU  of  iU  legal  authority.  Many  of  die 
substances  regulated  constitute  acute 
hazards  with  apparent  thresholds:  the 
limit  set  to  protect  health  does  not 
approach  the  limits  that  could  feasibly 
be  achieved. 

There  are  some  substances  covered 
by  this  regulation  for  whidi  further 
analysis  mi^t  indicate  a  lower  limit  is 
needed,  possibly  the  lowest  feasible 
limiL  However,  the  limit  set  is  clearly 
within  die  limiU  of  feasibility. 

In  the  case  of  a  few  substances, 
industry  has  argued  that  the  limit 
proposed  was  not  technically  and/ or 
economically  "feasible."  In  some 
circumstances  where  OSHA  believed  it 
did  not  have  eiMugh  evidence  of 
feasibility  in  the  record  to  support  the 
level  proposed,  it  has  raised  the  limit  to 
that  level  which  the  evidence  available 
demonstrated  is  clearly  feasible.  In 
other  circumstances  where  industry 
contended  that  engineering  controls 
could  not  achieve  the  proposed  level  in 
a  specific  operation,  and  there  was  not 
sufficient  evidence  in  the  record 
indicating  that  it  could  be  achieved  writh 
engineering  and  work  practice  controls, 
the  preamble  indicates  that  respirator 
use  may  be  appropriate.  In  any  event, 
the  burden  of  proof  would  be  on  OSHA 
in  an  enforcement  action  to  demonstrate 
the  level  in  that  operation  could  be 
achieved  with  engineering  and  work 
practice  controls.  Since  OSHA's 
feasibUity  analysis  was  based  on  what 
industry  is  alraady  achieving  or  what 
could  be  achieved  with  standard  "off- 
the-shelf'  technology,  then  an  few  if 
any  cases  when  OSHA  is  attempting  to 
force  technology. 

Several  participants  spedficaDy  argue 
that  the  proposed  level  was  infeasible 
for  a  specific  because  in  a  specific 
substance  operation  it  could  not  be 
achieved  with  engineering  controls.  As 
the  case  law  clearly  indicates,  that  does 
not  make  a  standard  infeasible.  OSHA 
has  in  several  cases  concluded  it  did  not 
have  enough  evidence  to  demonstrate 
that  a  level  coidd  be  achieved  writh 
engineerii^  oootrob  in  a  specific 
operation.  The  case  law  clearly 
indicates  that  this  does  not  make  a 
standard  infaaatfda.  (Sea  for  example. 
ASARCO  and  UhJtttd  StetJwoiien, 


supra).  The  industry  does  not  have  the 
buiden  of  proving  tlie  technical 
infeasibility  of  engineering  controls  in 
an  enforcement  case  involving  these 
operatioas  which  ara  specifically  < 

identified  ia  Section  VU.  The  burden  of 
proof  would  be  on  OSHA  to  prove  that 
the  level  could  be  attained  with 
engineering  and  work  practice  controls 
in  an  enforcement  action  if  OSHA 
believed  that  was  the  case. 

A  few  participants  argued  that 
because  engineering  controls  might  not 
be  appropriate  in  certain  maintenance 
operatioas  or  in  occasional  or 
intermittent  operations,  the  level  set 
was  therafora  infeasible.  First  these 
conditions  relate  to  individual 
operations  and  do  not  indicate  general 
difficulties  of  compliance  writh 
engineering  controls.  Secondly,  as 
OSHA  has  stated,  for  some  maintenance 
and  inteimittent  operations,  respirators 
may  be  the  appropriate  control 
methodology.  See  tt  FR  94540  for 
example. 

Finally.  20  CFR  10iaiOOO(e)  requires 
the  use  of  engineering  contttds  when 
feasible.  If  tli^are  not  feasible,  the 
employer  may  uae  respirators. 
Consequently,  this  staindard  does  not 
become  infeasible  simply  becatise 
engineering  controls  may  not  achieve 
the  PEP  in  a  specific  operation. 

OSHA  has  a  variety  of  data  on 
technical  feasibility.  These  include 
exposure  data  indicating  that  required 
levels  are  already  being  achieveeby 
some  employers  in  a  sector.  It  also 
includes  juci^ent  by  experts  that 
standard  controls  have  achieved  or  can 
achieve  the  required  level  in  that  or  in 
analogous  operations.  Finally,  the 
docket  includes  a  significant  amount  of 
information  on  available  existing  control 
technology  for  each  substance.  (See  for 
example.  Ex.  6  and  NIOSH  Health 
Hazard  Evaluation  (HHE)  reports). 
OSHA  concludes  that  it  was  not  its 
burden  to  demonstrate  the  tedinical 
feasibility  for  the  substances  it  is  setting 
new  or  more  protective  levels  for.  This 
is  analyzed  in  Section  VII. 

OSHA  also  concludes,  as  discussed  in 
the  EconooflD  Feasibility  section,  that 
the  standard  is  economically  feasible. 
Indeed,  die  costs  do  not  approach  the 
levels  that  would  be  the  legal  limits  of 
economic  feasibility  in  terms  of  affecting 
the  economics  of  industry,  either 
generally  or  by  industry  sector.  The 
estimated  ual  cost  is  approximately  $800 
million.  However,  approximately,  45 
million  employees  receive  improved 
health  protection  making  the  cost  per 
employee  receiving  additional 
protection  approximately  $180  each.  The 
total  cost  is  approximately  $2  million 


per  substance  being  regulated.  See  the 
detailed  feasibility  discussion  in  Section 

vn. 

Secondly,  the  cost  per  industry  sector 
is  never  more  than  a  small  fraction  of 
one  percent  of  sales  and  iwith  two 
limited  exceptions  not  more  than  2%  of 
net  profits,  assimiing  no  costs  would  be 
shifted  to  consumers.  As  the  courts  have 
recognized,  it  is  likely  that  some  costs 
will  be  shifted  to  consiuners.  In  the  few 
subsectors  where  costs  reflect  a  slightiy 
larger  percent  of  profit  OSHA  explains 
in  die  specific  analysis  of  Section  Vn 
why  the  proposed  standard  is  feasible 
and  uriU  not  create  disraption  to  an 
industry  or  to  competition,  although  it 
may  have  some  temporary  effects 
requiring  some  adjustment 

OSHA's  cost  and  economic  feasibility 
conclusions  have  a  high  degree  of 
validity  on  a  sector  basis.  OSHA  has 
provided  much  data  at  the  subsector  (4 
digit  SIC)  level  and  has  supplied  more 
when  requested  by  participants.  That 
subsector  data  has  probative  merit  but 
there  would  not  be  quite  as  high  a 
degree  of  confidence  in  the  exact  cost 
totals  estimated.  There  was  some 
questioning  of  OSHA  and  its  economic 
panel  on  this  matter.  OSHA  and  the 
economics  panel  pointed  out  that 
OSHA's  survey  was  designed  to  have  a 
high  degree  of  statistical  certainty  at  the 
sector  level,  and  provided  useful 
evidence  but  not  to  the  same  high 
degree  of  statistical  confidence  at  a 
subsector  level. 

OSHA's  responsibility  is  to 
demonstrate  economic  feasibility  for  an 
industry.  OSHA's  feasibility  analysis 
dearly  shows  feasibility  for  every 
sector.  "Ilie  costs  are  sufficiently  low  per 
sector  to  demonstrate  feasibility  not 
only  for  each  sector  but  also  for  each 
subsector.  Higher  subsector  costs  would 
be  nJiected  in  higher  sector  costs.  This 
is  confirmed  by  the  subsector  data 
whid)  OSHA  initially  provided  or 
provided  upon  request.  This  also 
indicates  costs  are  low  in  relation  to 
sales  and  profits  for  subsectors.  OSHA 
is  not  required  to  demonstrate  feasibility 
for  every  plant  in  a  subsector. 

At  the  mforcement  level,  an 
enqiloyer's  demonstration  of  economic 
infeasibility  for  a  particular  plant  may 
lead  to  an  extended  period  of  time  in 
which  to  come  into  compliance  with 
engineering  controls  allowing  the  use  of 
respiratora  during  the  extended  interim 
period  The  fact  that  this  particular 
standard  gives  all  employers  a  long 
period  of  time  in  which  to  comply  will 
reduce  feasibility  problems  for  the  few 
employers  with  possible  economic 
difficulties. 

As  discussed  in  the  approach  and 
chronology  sections.  OSHA  believes  it 


has  provided  the  public  an  extensive 
opportimity  to  comment  and  participate 
in  this  rulemaking  and  has  complied 
fidly  with  required  administrative 
procedures.  Nine  months  advance  notice 
of  the  proposal  was  given.  The  proposal 
contained  OSHA  health  reasoning  for 
each  substance  proposed  for  revision  or 
addition  of  a  PQ,  and  cited  the  studies 
OSHA  relied  upon.  It  discussed  OSHA's 
feasibility  reasoning  for  each  sector. 
Underlying  health  studies  were  made 
available  in  the  docket  and  are 
generally  available  in  major  libraries 
and/or  computer  data  bases.  The 
feasibility  studies  were  also  available  in 
the  docket 

The  public  was  given  more  than  the 
legal  minimum  time  to  comment  The 
time  &x>m  proposal  to  final  post-hearing 
briefs  was  5  months.  An  oral  hearing 
was  held  in  which  extensive 
presentations  were  made  by  ( 

partidpants  and  questioning  was 
permitted  of  OSHA,  its  economic  panel 
and  witnesses,  NIOiW  and  other 
participants.  OSHA  concludes  that  all  of 
its  decisions  are  based  on  substantial 
evidence  in  the  docket  which  is  i 

analyzed  in  this  final  preamble.  I 

Several  procedural  objections  were 
made  during  the  course  of  the 
proceeding.  The  firat  was  that  OSHA 
did  not  permit  sufficient  time  for 
comments.  OSHA  believes  the  public 
has  been  given  not  only  more  than  the 
legal  minimum  period  in  which  to 
comment  but  has  been  given  a  fair         I 
amotmt  of  time  to  comment  on  the         I 
proposal. 

llie  ralemaking  permitted  47  days 
after  proposal  for  prehearing  comments, 
oral  testimony  up  to  79  days  after 
proposal,  post  hearing  evidence  up  to  4 
months  afier  proposal  and  post  hearing 
briefs  up  to  almost  5  montlu  after 
proposaL  The  OSHA  Act  only  requires 
30  days  tor  comment  See  section  6(b)(2). 
Three  Courts  of  Appeals  have  held 
comment  periods  of  30-t5  days  legally 
suffident:  Phillips  Petroleum  v.  U.S. 
EPA  802  F.  2d  549,  558-558  (lOdi  Cir.. 
1988);  North  American  Van  Lines  ^. 
I.CC.  660  F.  2d  1087. 1092  (7th  Cir..  1981) 
and  Conn.  Light  v.  NJ*.a  672  F/2d  529, 
534  D.C  Cir.,  1982. 

The  prehearing  comment  period  alone 
met  these  requirements.  In  reality,  and 
as  OSHA  agreed  (Ex.  14  B  p.  7), 
evidence  not  available  by  prescribed 
dates  could  be  submitted  as  late  as  Oct 
7, 1988.  the  post  hearing  evidence 
deadline,  which  was  four  months  after 
proposal.  Rnal  views  did  not  have  to  be 
submitted  until  five  months  after  the 
proposal.  This  far  more  than  meets  the 
legal  minimums. 

All  data  OSHA  relied  upon  were  died 
in  the  preamble  and  available  in  the 


dodcet.  The  date  were  also  usually 
available  in  libraries  and  on  computer 
data  bases  as  well.  Few  partidfiants 
were  interested  in  more  than  a  few 
chemical  and  none  indicated  an  interest 
in  more  than  20.  There  was  time  to 
analyze  the  studies  and  submit 
comments  in  the  time  periods  specified. 
Indeed,  the  trade  assodations  and 
individual  participants  who  objected  the 
most  about  the  time  tor  comments  were 
interested  in  only  one  chemical  (carbon 
disidfied.  sulfur  dioxide,  grain  dust  and 
styrene).  These  trade  assodations  had 
been  in  existence  tor  more  than  a 
decade  and  had  immediate  access  to 
available  studies,  analyses  and  position 
papers  to  support  their  views.  The 
unions  divided  up  the  20  or  so  chemicals 
they  expressed  an  interest  in  among  the 
various  imions  and  ultimatley  did  not 
object  to  the  final  post  hearing 
submission  dates.  Interested 
partidpants  submitted  extensive 
studies,  comments  and  testimony 
averaging  3000  pages  per  controversial 
chemicaL  Hie  reaUty  was  that  all  views 
were  effectively  presented. 

The  second  procedural  issue  involves 
post  hearing  comments.  The  OSHA 
procedural  rules  initially  grant  the 
presiding  officer  authority  to  set  the  date 
for  post  hearing  comments.  (29  CFR 
1911.16  (g)).  The  presiding  officer  set 
Nov.  14, 1988.  for  post-hearing 
sulmiissions  and  Dec  13. 1988.  for  post- 
hearing  briefs  (Ex.  81). 

For  the  reasons  just  stated  OSHA 
conduded  that  these  time  periods  were 
far  more  than  required  by  legal 
minimiuns  or  for  considerations  of 
fairness.  As  stated  in  the  approadi 
section,  sudi  an  extended  time  firame  for 
post-hearing  submissions  would  greatiy 
delay  the  completion  of  this  action.  This 
would  also  interfere  with  OSHA's 
priority  to  complete  in  a  timely  fashion 
this  projed  which  is  of  such  significant 
benefit  in  protecting  the  health  of 
employees. 

"The  Chief  Administrative  Law  Judge 
held  that  he  did  not  have  jurisdiction  to 
change  the  dates  set  by  the  presiding 
officer.  (Ex.  81  B.)  Accordingly,  the 
Secretary  of  Labor  and  OSHA  exerdsed 
their  authority  to  set  priorities  for  OSHA 
and  by  Federal  Register  Notice  of  Sept 
7, 1968.  (53  FR  34708)  set  Oct  7. 1968,  for 
post  hearing  evidence  and  Oct  31. 1988. 
for  post  hearing  briefs.  

The  OSHA  rule  at  29  CFR  1911.4, 
gives  authority  to  prescribe  alternative 
requirements  (such  as  the  October  date 
set)  in  order  to  expedite  the  conduct  of 
the  proceeding  upon  reasonable  notice. 
Reasonable  notice  was  given  of  the 
changed  dates.  There  was  a  period  of  30 
days  from  the  Federal  Register  notice  to 
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tlM  data  diat  poat  bearing  evidenoe  was 
diM  and  06HA  gtva  notioe  prior  to  the 
Fadacal  la|Mv  notioa  orally  and  by 
latter  that  it  desired  to  have  tborter 
dates  for  post  bearing  sttbinissions  than 
Initially  set  Qearly.  the  purpoee  of  the 
new  data  was  to  expedite  this 
rulemaUnfl  process.  Accordingly.  sO 
pracodaral  requirements  have  biten  met. 
See  also  OSHA's  discussions  hi  Bxs.  80 
and  n  A  on  tbeea  two  issues  snd  at  53 
FR  94708. 

HilnL  fer  several  substances  covered 
by  dils  pioceedlng.  OSHA  hsd  proposed 
new  standards  hi  the  middle  \97fft,  held 
hearings  and  closed  the  record. 
However,  no  new  standard  was  ever 
issued,  nor  was  s  statement  made  of 
why  s  new  standard  was  not  issued. 

There  were  comments  on  two  of  those 
substanoee  in  this  rulemaking.  Mdfur 
dioxide  and  beryllium.  In  light  of  this 
circumstance  and  at  the  request  of 
participants.  OSHA  submitted  the 
complete  earlier  record  of  thoee 
proceedings  into  the  record  of  this 
rulemaking. 

For  sulfur  dioxide  OSHA  is  issuing  a 
new  limit  OSHA  has  reviewed  both  the 
old  record  and  new  submissions,  and 
hat  condudsd  that  the  new  level  is 
needed  to  reduce  significant  risk  and  is 
feasible.  The  discussion  bi  this  final 
preamble  meets  the  procedural 
requirements  of  ssction  6(bK4)  for  both 
the  prior  and  current  rulemakhig. 

For  beryUium.  OSHA  is  retaining  die 
existing  limit  That  limit  is  slready  very 
low.  Extensive  sdditional  evaluation 
would  be  needed  to  determine  if  that 
limit  should  be  changed.  Accordingly. 
OSHA  has  concluded  it  is  not  of 
sufficient  priority  to  determine  if  the 
limit  should  be  changed  at  diis  time. 

Several  participants  stated  dMt 
ACCIH  was  not  a  national  consensus 
organisation  and  should  not  bs  used  as 
a  starting  point  for  OSHA's  aveluation. 
ACCIH  is  not  s  nstional  consensus 
organisation  as  defined  by  the  OSH  Act 
However,  that  is  not  relevant  to  this 
rulemaking.  Section  8(a)  of  the  Act 
permitted  OSHA  to  issue  as  OSHA 
standards,  without  rulsmaking.  national 
consensus  standards.  However,  that 
auUMrity  expired  in  May  of  1973.  This 
stsndard  is  not  issued  under  section  6(s) 
but  under  the  suthority  of  section  6(b)  of 
Um  OSH  Act  OSHA  Intsnds  this  to  be  a 
section  8(b)  standard  and  is  following 
sll  of  the  procedures  and  meeting  all  of 
the  requirements  of  section  0(b). 

This  is  s  1000-page  typed  document 
covering  800  substances.  As  s  result  of 
the  editing  process,  sometimes  slightly 
different  oondusory  language  is  used 
when  an  identical  conchiaioo  is 
intended.  OSHA  wishes  to  make  it  dear 
that  wherever  a  new  or  mors  protective 


exposure  Umll  has  been  issued.  OSHA 
has  concluded  baaed  on  evidence  in  the 
record,  and  Its  expetience.  that  such 
limit  is  needed  to  substantially  reduce  a 
siyiiflcant  risk  of  material  Impairment 
of  heahh  or  functional  capacity.  OSHA 
has  also  coochidsd  that  rach  Umit  la 
technically  and  eoonomJcally  feasible. 

IV.Oieiiiewaltsliaiilrhig 

A.  HMoiy  irf  Health  StoBdank  and 
Need  To  Reviee  PEL$ 


One  of  die  principal  reaeons.  if  not  die 
single  most  important  basis,  for 
Congress  passing  ths  Occupational 
Safety  and  Health  Act  of  1070  was 
Congress'  rsoopiitloa  of  the  need  to 
protect  workers  tram  oocapetiooal 
health  hasards.  b  the  preamble  to  the 
Act  CoBgrsss  stated  dMt  one  of  die 
purpoees  was  to  protect  employees  by 
"exploring  weys  to  discover  latent 
diseases,  eetablishing  causal 
connectloae  between  diseases  and  work 
in  environmental  oooditions.  and 
conduct  odier  research  relating  to  health 
problems,  in  rscognition  of  the  fact  that 
occupational  health  etandanh  preeent 
probJems  often  different  from  thoee 
involved  in  occupational  eafety. " 
(emphasis  sdded). 

The  legislstlve  history  indicates 
Congressional  concern  for  reduction  in 
health  risk  from  both  the  recognized 
hazards  snd  from  die  many  newly 
utilized  chemicals.  Congress  stated  in 
1970: 

In  the  Field  of  occupational  healtli  the  view 
ia  particnlarijr  ttieaiu  and  due  to  tlie  lack  of 
infonBaUoa  and  recorda.  may  weO  be 
caas4deTably  woraa  than  we  cuirantly  know. 
Occupatiooal  diseases  whick  first 
cominanded  attention  at  the  beginning  of  the 
IndMtrial  RevoiatioB  are  atill  aBderraining 
the  hsaldi  of  workars.  Subetaatial  oembera. 
even  today,  fall  victtm  to  aadent  induatfial 
poiaoos  a«ch  as  lead  and  aMrcnry.  Wotkers 
in  the  dastiy  trades  still  ooatact  varioos 
respiralofy  diaoaaea.  Other  Balarials  in 
Industrial  oae  are  only  now  lieing  discovered 
to  have  toxic  affects,  hi  addition, 
technological  advances  and  new  procsssea  ia 
Amencan  tnduslry  have  brought  numerooa 
new  hasards  to  the  workpiaca.  Caw  Inogsnic 
cbeoUcals.  Issers.  ultresoalc  anaigy, 
beryllluoi  netaL  epoxy  rsiina.  peetlddea. 
aaoog  others,  sll  peasant  indplant  thrasts  to 
the  kealth  ef  weriura.  hidesd.  new  materials 
and  procesaes  are  being  iatrodnoed  into 
industry  at  a  onch  faster  rate  than  the 
pressnt  meagsr  raeouroea  of  oocupatianal 
health  can  keep  up  with.  It  ia  aetlmatad  diet 
every  20  aiiaules  a  new  and  poteetially  toxic 
chemical  is  introduced  into  industry.  New 
processes  end  new  resooroes  of  energy 
present  eocapatioaal  health  problema  of 
unprecedented  oomplaxtty.  (Saaato  Report 
01-1282.  p.2). 

To  accomplish  the  gosl  of  protecdng 
workers  frtm  occupstionally  related 


disease  Congress  created  a  Ihrea- 
pronged  approach  fai  the  OSH  Act 

First  Congrsss  desirsd  that  OSHA.  as 
soon  as  possible  after  it  was 
established,  have  in  existence  a  set  of 
basic  mbiimum  healdi  and  safety 
standards  To  sccomplish  this  it 
provided  in  section  8(a)  of  die  OSH  Act 
Uiat  OSHA  should  adopt  widda  Its  first 
two  yesrs,  without  hesiing  or  public 

i>o«w.Mw.t  — «»klt«l««.t  tmAmrmX  »t«iMiawi« 

and  national  coasenaus  standards. 

At  diet  ttaaa.  under  die  Walsh41ealy 
Act  the  Department  of  Labor  had 
ad<^ed  for  govemment  contractors 
approximate  400  health  standards 
based  on  die  Threshold  Limit  Value 
(TLV)  recommsodatiOQS  of  the 
American  Coofsrence  of  Governmental 
industrial  Hygiaaisis  (ACGIH).  Thoee 
were  adopted  aa  aetablished  ledersl 
standards,  la  addition  about  2S 
expoeure  liadts  had  been  recommended 
by  the  American  Standards  Assodatioo 
(preeendy  called  the  American  National 
Standards  Institate).  Thoee  were 
adopted  as  natiooal  consensus 
standards.  OSHA  adopted  diese  initial 
exposure  limits  hi  May  1971.  They  are 
for  the  moot  part  the  maximum  air 
contaminant  levels  set  forth  in  Tables 
Z-t  2r4,  and  Z-4  of  29  CFR  lOiaiOOO. 

Congress  rsoogniaed  the  need  to 
updste  snd  add  new  standarda.  It 
created  two  mechanisms  for  dds 
purpose:  Regular  or  "91^)"  standards 
and  emergency  or  'IKc)"  standards. 

Congress  specified  ^  procedures  for 
developing  and  promulgating  regular 
standards  in  sections  8(b)(lH4)  and  6(f). 
These  sections  provide  that  'The  public 
may  petition  for  new  standards;  OSHA 
may  set  up  sn  advisory  committee  to 
assist  in  developing  a  standard:  and. 
before  issuing  a  standard.  OSHA  must 
publish  s  proposal  with  an  explanatory 
preamble,  request  public  comments  and 
then  publish  an  explanatory  |»eamble 
with  e  final  standard.  In  sddition  to 
these  general  requirements  of  informal 
rulemaking.  Congress  specified  that 
OSHA  must  hold  an  oral  hearing  if 
requested  and  support  its  determination 
with  substantial  evidence  In  the 
rulemaking  record. 

Congress  slso  provided  in  section  8(c) 
for  the  issuance  of  Emergency 
Temporary  Standards  (ETS)  to  take 
immediate  effect  without  rulemaking. 
However.  OSHA  must  then  complete  s 
section  6(b)  rulemaking  within  8  months. 
The  criteria  for  issuing  an  ETS  is  that 
"employees  are  exposed  to  grave  danger 
from  exposure  to  substances  or  agents 
determined  to  be  toxic  or  physically 
harmful  or  from  new  hasards.  and  that 
such  emefgency  standard  is  necessary 
to  protect  employees  from  that  danger." 


OSHA  has  found  diat  section  8(c) 
procedures  have  not  generally 
accelerated  the  regulatory  process.  Most 
ETS's  have  been  Utigated  emd  judicial 
stays  have  been  issued  either  on 
procedural  or  substantive  grounds. 

Since  the  passage  of  the  Act  in  1970, 
OSHA  has  made  substantial  progress  in 
improving  the  occupational  healdi  of 
workers  for  some  priority  health 
hazards.  Asbestos  and  arsenic 
exposures  have  been  dramatically 
reduced,  substantially  reducing  cancer 
risk  to  employees.  Lrad  expoeutes  have 
been  reduced  and  we  are  now  seeing  a 
major  reduction  in  employee  blood  lead 
levels,  and  lead  related  diseases.  Cotton 
dust  exposures  have  been  reduced  and 
byssinosis  has  been  neariy  eliminated 
from  the  textile  work  force.  OSHA  has 
also  substantially  reduced  eignificant 
health  risk  from  some  of  the  newer 
chemicals  such  as  ethylene  oxide  and 
vinyl  chloride. 

Through  the  hazard  communication 
and  access  to  employee  ejqwsure  and 
medical  records  standards.  OSHA  has 
greedy  expanded  the  ability  of 
employees  to  learn  about  and  protect 
themselves  from  health  hazards. 

OSHA's  standards  have  proven  to  be 
feasible,  often  ooatiiig  less  than 
estimated.  The  vinyl  diloride  standard 
cost  ooe-tendi  OSHA's  contractor's 
estimate.  The  cotton  dust  standard  has 
been  credited  vridi  improving  die 
industry's  competitiveness  and 
productivity  by  stimulating  major 
tedmology  improvements  udiile  costing 
one-half  OSHA's  estimate. 

The  preambles  to  OSHA  standards 
have  been  lengthy,  detailed  and 
sophisticated.  They  have  thoroughly 
analyzed  health  studies  and 
controversial  scientific  issues  about 
carcinogenicity  and  risk  assessment 
Extensive  analyses  of  feasibility  have 
been  made. 

OSHA  has  issued  only  24  substance- 
specific  heeldi  regulations  since  its 
creation.  It  has  not  been  able  to  review 
the  many  thousands  of  currently 
unregulated  chemicals  in  the  workplace 
or  to  keep  up  widi  reviewing  die  several 
thousand  new  chemicals  introduced 
since  its  creation. 

Using  past  approadies  and  practices. 
OSHA  could  continue  to  regulate  a 
small  number  of  the  high  priority 
substances  snd  diooe  of  greatest  public 
interest  However,  it  would  take 
decades  to  review  currendy  used 
chemicalB  and  OSHA  would  never  be 
able  to  keep  up  with  the  many  diemicals 
u^icfa  will  be  iotrodooed  hi  the  foture. 

OSHA  believes  it  is  a  major  priority  to 
update  its  esisting  FELa  and  to  make  a 
substantial  eSivt  lo  control  eiqmsure  to 
cbemiOBle  newly  need  in  die  woriqjdaoe 


fOT  which  no  exposure  limits  exist  The 
existing  health  literature  and  expert 
judgment  indicate  that  such  new  or 
lower  limits  are  needed  to  protect 
against  many  types  of  deleterious  health 
effects.  These  include  kidney  and  liver 
diseases,  respiratory  diseases, 
reductions  in  lung  function,  nerve  i 

disorders  and  reduction  in  nerve  | 

function,  carcinogenicity,  irritation  to 
the  eyes,  diroat  skin  and  odier  oigans 
whidi  prevent  woiUng  safely,  and  many 
other  borders  and  dysfunctions.  . 

As  the  final  regulatory  analysis         j 
indicates,  millions  of  employees  are 
exposed  to  leveb  of  these  chemicals 
which,  the  literature  or  expert  (^linion 
indicates,  do  or  may  create  deleterious 
health  effects.  Clearly,  it  is  a  most 
important  occupational  health  priority  to 
reduce  or  eliminate  such  disease  and 
material  impairments  of  health. 

Congress  cleariy  indicated  that  it  was 
a  major  Congressional  priority  to 
consider  and  control  when  needed,  the 
many  thousands  of  unregulated 
chemicals,  and  update  the  existiug  Z- 
Table  chemicals.  For  example,  the 
previous  quotation  indicated  Congress' 
concern  with  the  diousands  of  newly 
introduced  chemicals.  Congress  also 
stated:  ' 

Accordingly,  it  is  essential  that  such 
standards  (TaUe  Z  diemicals)  be  constantly 
improved  and  replaoed  as  new  knowledge 
and  tedmiqnes  are  developed.  In  addition 
there  are  occnpatiaoal  hainrds.  particniariy 
tfaoae  affacting  health — vrfudtarenot 
covered  by  any  standards  at  aU.  (Senate 
Report  91-1282.  p.  6.) 

Government  agencies  and 
professional  organizations  have  also 
recommended  diet  09^  lower 
exposures  for  many  Z-Table  substances 
and  add  limits  for  currendy  unregulated 
substances.  The  National  Institute  for 
Occupational  Safety  and  Health  has 
recommended  new  or  low«'  exposure 
limits  for  approximately  190  chemicals 
(RELs)  in  its  Recommendations  for 
Occupational  Safety  and  Health  , 

Standards.  Sept  1986.  ' 

The  American  Conference  of 
Governmental  Industrial  Hyg^enists 
(ACGIH)  1087-88  Threshold  Limit        | 
Values  (TLVs)  adopted  new  exposure 
limits  for  approximately  104  substances 
not  regulated  by  OSHA,  and  lower 
limits,  short-lenn  exposure  limits,  ceiling 
limits  or  skin  designations  for  212 
substances  now  regulated  by  OSHA. 

In  light  of  its  priwity  to  address  the 
many  unregulated  he^th  hazards  and 
improve  die  existing  Z-Table  liadts. 
OSHA  oommenoed  a  review  process  to 
determine  die  beet  way  to  achieve  dds 
goal  It  reviewed  its  past  histmy  and  set 
up  an  internal  task  force  to  consider  the 
matter.  In  addition,  OSHA  requested  die 


Administrative  Conference  of  the  United 
States  to  study  the  issue  and  make 
recommendations. 

OSHA's  analysis  indicated  a  number 
of  reasons  why  the  standards 
development  process  takes  so  long, 
lliese  are  discussed  below.  As  can  be 
seen  some  are  within  OSHA's  control 
and  some  are  not 

OSHA,  in  the  past  has  determined 
which  substtuices  it  would  commence 
standards  development  activity  upon 
either  through  response  to  jjetitions  or 
internal  reviews.  The  time  and  resources 
spent  analyzing  what  should  be  done 
next  has  been  considerable. 

An  exhaustive  review  of  the  literature 
for  each  substance  has  been  completed 
prior  to  initiating  rulemaking.  Detailed 
presentations  for  eadi  study  and  lengdiy 
discussions  of  every  conceivable  issue 
have  been  completed. 

llie  lengdiy  preamble  wfaidi  has 
become  a  regular  part  of  each  standard 
is  largely  the  result  of  the  need  for 
OSHA  to  defend  its  standards  in  suits 
brought  inevitably  by  both  industry  and 
labor.  See  for  examfde  Synthetic 
Organic  Chemical  Mfge.  v.  Brennanr,  Oil 
Chemical  and  Atomic  Workers  v. 
Brennan.  503  F.2d  1155.  506,  F.2d  385 
(3rd.  Or.  1974):  PubUc  Gtizen.  Health 
Research  Group  et  al.  v.  Tyson; 
Association  of  Ethylene  Oxide  Users  v. 
Tyson,  796  F.2d.  1470  (D.C  Or.  1986). 
OSHA  feels  more  confident  in  the 
successful  defense  of  a  standard  if  all 
possible  issues  have  been  exhaustively 
explored. 

Individual  standards  have  induded  e 
full  range  of  ancillary  provisiotts  such  as 
monitoring,  medical  sorveillanoe.  action 
levels  and  woric  practices.  This 
increases  the  issues  that  must  be 
studied  and  discussed,  adding  to  die 
time  taken  to  complete  a  standard. 

OSHA  has  performed  tedmical  and 
economic  feasibility  analyses  as 
required  by  statute.  These  have  been 
made  lengdiier  and  more  tune 
consuming  because  s  range  of  possiUe 
alternative  exposure  limits  have  been 
exjdored. 

The  regulatory  process  is  also  longer 
and  more  resource  intensive  beceuse  of 
analyses  required  either  by  statute  or 
executive  order.  OSHA  develops 
Environmental  Impact  Statements  as 
required  by  die  National  Environmental 
Policy  Act  conducts  Regulatory 
nexibility  Analyses  as  required  by  the 
Regalatory  FleidbiKty  Act  and  conidncts 
detailed  analyses  required  by  die 
Paperwoik  Redaction  Act  AO  of  the 
Presidents  who  have  been  in  office 
during  OSHA's  existence  have  stressed 
the  neied  to  reduce  inflatiao  and  improve 
the  cost  effectivenees  <rf  regulationB. 
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Under  various  Bxacudve  Order*  {EXX 
12044. 12281.  •tc]  OSHA  has  been 
required  to  perform  extensive  ecooomic 
analyses. 

OSHA  has  also  followed  more 
extensive  and  elaborate  administratlva 
procedures  than  other  health  ragulatory 
usendes.  In  addition  to  axtensiva 
preambles  to  the  proposed  and  final 
regulations,  there  is  usually  advance 
notice  of  a  proposal  in  the  Fadatal 
RaflMar.  1'here  is  a  complete  rulemaking 
docket  into  which  the  Agency  places  all 
the  studies  it  relied  upon,  in  addition  to 
public  comment  and  an  oral  haartaf  as 
required  by  law.  opportunity  is  given  for 
post  hearing  evidence  and  briefs.  During 
the  hearing,  questioning  of  witnesses. 
OSHA  and  its  contractors  is  permitted. 

Consequently  OSHA  has  permitted 
the  public  more  extensive  procedural 
opportunities  than  its  statute,  the 
Admlnislratlvt  Procedures  Act  or  lagal 
doctrine  require.  See  the  procedural 
rules  in  29  C7R  Part  1811  and 
International  Harrmtar  v.  RuckJehauM, 
478  F.2d  019  (D.C  Or.  1873).  These 
procedures  can  increase  agency 
knowledge  and  have  been  commended 
by  the  courts.  (See  Industrial  Union 
DepL  v.  HodgBon  488  FJ!d  487  p.C  Or. 
1074).  However,  they  do  mean  that  if 
delays  and  continuances  are  granted  at 
each  stage,  the  length  of  the  rulemaking 
process  is  substantially  extended. 

OSHA  in  its  first  17  years  has  also 
had  to  address  difficult  scientific 
feasibility  and  policy  issues.  These 
include  extrapolation  from  animal  data 
to  humans  (ETO  supra),  epidemiology, 
riak  assessment  and  significant  riak 
analysis  (Arsenic  40  PR  1804.  January 
14. 1983:  Asbestos.  51  PR  22812.  June  20 
1986).  feasibility  for  industries  with 
sging  faciUties  (lead,  arsenic,  supra). 
k>wesl  feasible  level  (Benxene.  S2  PR 
344ea  September  11. 1887.  for  example 
and  others).  Naturally  when  considering 
such  issues  for  the  first  time,  an  Agency 
desires  to  go  through  extensive  reviewrs 
before  reaching  final  decisions. 

OSHA  consulted  with  the 
Administrative  Conference  of  the  United 
Slates  (ACUS)  to  determine  what  would 
be  appropriate  procedures  to  respond  to 
the  issue  of  the  large  number  of 
chemicab  which  need  new  expoeure 
limits.  The  Conference  issued  two 
lengthy  reports  of  a  study  conducted  by 
two  professors  of  administrative  law. 
After  extensive  consideration,  the 
ACUS  made  two  sets  of 
recommendations  to  OSHA. 
Recommendation  87-1.  S2  PR  23028 
(1987)  and  S7-ia  02  PR  40147  (December 
3ai887). 

The  Administrative  Conference 
specifically  i 


1.  Updatti«  the  1971  Cniwswiyi  Staadards. 
The  OocupationsI  S«f«ty  and  Health 
Adailnijtratioa  u  an  inleHm  ttap.  should 
conllnua  to  update  the  Tal>ie  Z  nabooal 
conaansus  itandards  adopted  in  1971  if 
updating  can  be  accompllshad  by  expedited 
rulemaklni  procedure  (e.g..  including  mora 
concise  praambiaa)  appropriate  to  the  nature 
of  the  reviaed  labia.  OSHA  should  update  the 
1971  tlandarda  on  a  generic  baais  (La.. 
Inchide  multiple  standards  in  ens  prooseding) 
whan  oonsenaua  recommendatiaas  are 
available  which  are  generally  aooeptod  by 
aotpioyers  and  workafs  in  the  affected 
induatriaa,  and  when  the  new  tlandarda  can 
be  evaluated  on  the  baal*  of  riak  and 
foatlbility  information  reaaoaabiy  available 
to  the  Agency.  This  interim  stap  should  aol 
interfere  with  OSIlA'n  continuing 
responsibility  to  promuigata  and  modify 
safety  and  health  slandarda. 

As  this  discussion  indicates,  there  is  a 
clear  and  generally  recognized  need  to 
improve  occupational  health  protection 
of  workers  from  a  substantial  number  of 
chemicals  which  are  preeent  in  the 
workplace.  Clearly  an  improved 
approach  to  regulation  is  needed  to 
solve  this  problem  in  a  reasonable  time 
period.  OSHA's  traditional  approach, 
which  has  permitted  on  the  average  less 
than  two  major  health  regulations  per 
vear.  is  not  adequate  to  address  the 
backlog  of  at  least  400  chemicals 
generally  recognised  as  needing  new  or 
lower  exposure  limits.  OSHA  has 
reviewed  the  law.  Congressional  intent 
its  history,  and  the  reoommendatlons  of 
experts.  Based  on  this  review.  OSHA 
adopted  the  approach  deecribod  in 
Section  IV-C  which  It  has  followed  to 
accomplish  the  crucial  goal  of  improving 
occupational  health  protection  of 
workers.  OSHA  concluded  that  this 
approach  has  a  greater  health  benefil 
and  will  prevent  more  deaths  and 
various  deleterious  health  effects,  than 
could  be  achieved  by  allocating  the 
same  resources  to  oompreheruive 
rulemaking  for  a  small  group  of 
substances. 

A  Chronology  of  Regulation 

The  public  process  followed  by  OSHA 
to  Implement  this  rulemaking  was 
started  on  October  28. 1987,  when  the 
Department  of  Labor  published  its 
Semiannual  Agenda  of  Regulations  at  02 
PR  40404-40034.  The  entry  titled 
"Permissible  Exposure  Limit  Update" 
states  OSHA  would  propose  a  wide 
scale  updating  of  its  exposure  limits. 
That  entry  scheduled  March  1988  for  the 
proposal  and  October  1988  for  the  final 
regulation.  It  also  indicated  that  the 
American  Conference  of  Governmental 
Industrial  liygienists  had  updated  many 
of  its  recommended  exposure  limits 
(TLVs)  since  1888.  The  1988  TLVs  were 
used  •»  the  basis  of  most  of  OSHA's 
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existing  8(a)  exposure  Mmlts.  A  similar 
notice  was  published  in  the  next 
Semiannual  Agenda  on  April  28. 1988,  at 
63  PR  14024. 

OSHA  pobUshed  its  proposal  "Air 
Contaminants.  Proposed  Rule"  on  June 
7. 188a  at  03  20880  (Ex.  2).  That 
document  filled  433  Fndaral  Regtslai 
pages.  It  considered  whether  exposure 
limits  should  be  changed  for  428 
substances.  New  or  lower  limits  were 
proposed  for  402  substances,  one  was 
proposed  to  be  raised  and  2S  were 
propoeed  to  be  unduuiged. 

liiat  document  included  a  21  page 
discussion  of  the  history,  approach  and 
general  issues.  There  followed  2S0  pages 
of  health  discussions  which  included 
general  discussions  by  type  of  effect 
(cardiovascular,  kidney /liver,  etc)  and  a 
concise  individual  dlsnisalon  of  the 
health  effects  associated  with  exposure 
to  each  substance.  The  more  important 
or  controversial  substances  had 
somewhat  longer  discussions  than  other 
substances.  Eadi  individual  substance 
discussion  stated  the  health  effects. 
summarized  the  ma\ot  relevant  studies, 
and  stated  the  reason  OSHA 
preliminarily  concluded  significant  risk 
did  or  did  not  exist  Finally,  the 
complete  Praliminary  Regulatory  Impact 
Regulatory  Flexibility  and  Feasibility 
Analysis  was  printed  running  71  pages 
along  with  one  of  the  supplements  on 
methodology.  (In  this  instance  one 
Fodaral  RagMar  page  equaled 
approximately  five  double-spaced  typed 

PiWe^) 

OSHA  placed  in  the  public  docket 
either  before  June  7th.  or  shortly 
thereafter,  all  of  the  studies  or 
documents  upon  which  it  relied.  This 
included  Exs.  1-1  to  1-1208,  which 
constitute  virtually  all  of  the  health 
studies  upon  whidi  OSHA  relied  and 
that  were  discussed  in  the  preamble  (a 
few  minor  foreign  studies  referenced  by 
ACGIH  «vere  not  available).  Also 
included  were  many  data  bases  on 
occupational  health  such  as  the  ACGIH 
documentation,  NIOSH  publications  (for 
example.  NIOSH-TIC  Ex.  7.  U  a  2500 
page  summary  of  health  effects 
organized  by  chemical)  and  expoeure 
limits  of  other  countries. 

Also  placed  in  the  Docket  were  6 
supplements  to  the  Regulatory  Impact 
and  Feasibility  Analysis  (Exs.  4A-4F. 
approximately  1500  pages).  Four 
volumes  of  exposure,  control  technology 
and  feasibility  data  organized  by 
chemical  were  placed  in  the  record  as 
Ex.  6  and  a  computer  data  tape  for  these 
volumes  was  made  available. 

The  June  7  Proposal  scheduled  July  1 
for  notices  of  intent  to  appear  at  the        , 
hearing.  July  8  for  the  submission  of 
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comments  and  testimony,  and  July  20  for 
the  hearing  to  begin.  It  suggested  August 
12  far  post-hearing  evidence  and  August 
26  for  post-hearing  briefs. 

OSHA  received  several  requests  for 
extensions  of  time,  some  for  quite 
extended  periods  such  as  9  months.  On 
July  1  (53  PR  24060)  (Ex.  5)  OSHA 
granted  s  brief  extension.  Comments 
and  testimony  were  due  July  25  and  the 
hearing  was  scheduled  to  commence 
July  28.  August  10  and  September  2  tvere 
recommended  respectively  for  post- 
hearing  evidence  and  briefs. 

In  response  to  the  proposal,  OSHA 
received  1248  timely  oomanents  (Ex.  3-1 
to  3-1248)  and  204  late  comments  (Ex. 
L-3-1249  to  L-3-1452).  Approximately 
800  of  the  comments  and  most  of  the  late 
comments  were  very  similar  letters 
generated  by  trade  asaodations 
interested  in  the  regulation  of  ffain  dust 
wood  dust  or  styrene.  The  balance  of 
comments  ranged  from  short  to  3000 
page  submissirms  expressing  views  on 
the  lYoposal  and  including  various 
studies. 

OSHA  also  received  82  Notices  of 
Intentjon  to  Appear  (Exs.  0-1  to  0-S2). 
Approximately  half  oi  diose  included 
copies  of  testimony  and  substantive 
evidence  to  be  preaented  at  the  hearing. 
Established  and  published  procedures 
require  that  persons  may  testily  for  no 
longer  than  10  minutes  at  the  hearing 
widhout  submitting  a  notice. 

The  public  comments,  evidence  and 
testimony  totaled  approximately  25,000 
pages.  This  included  actual  comments 
and  views,  and  attached  health  and 
feasiUlity  studies. 

OSHA  submitted  to  the  docket  in  a 
timely  fashion  on  July  25, 1988, 
statements  by  the  Director  of  Health 
Standards,  the  panel  of  economic 
witnesses,  and  7  odier  witnesses 
requested  to  testify  by  OSHA.  NlOSi^ 
also  submitted  on  that  date  its 
comments,  testimony  and  views. 

In  addition,  for  the  convenience  of  the 
public  NIOSH  placed  in  die  record  the 
paper  copy  of  all  health  studies  on  each 
substance  in  the  rulemaking  organized 
by  substance.  This  indnded  the  minor 
studies  as  well  as  the  major  ones  that 
OSHA  had  relied  on  and  had  already 
submitted  to  the  record.  This  submission 
was  lengthy;  however,  all  this 
information  was  indexed  in  the  NIOSH 
Registry  of  Toxic  Efiiects  of  Chemical 
Substances  (RTECS)  which  is  a  5 
volume  bibbography  of  occupational 
health  studies  which  NIOSH  is  required 
by  statute  to  create  and  maintaia 
(Section  20(aK6)  of  the  OSH  Act).  The 
RTECS  have  been  available  for  many 
years.  The  vast  maiority  of  studies 
NIOSH  placed  in  the  docket  were 
publicly  available  either  in  major 


libraries  or  from  several  computer  data 
bases.  Consequently  they  had  all  been 
readily  available  to  the  public  for  many 
years.  Participanto  testified  that  diey 
could  be  easBy  researched  {Tr.  August  4. 
Test  of  Factor). 

As  OSHA  had  expected,  a  review  of 
the  conunents  and  testimony  imycates 
that  of  428  chemicals  in  the  rulemaking, 
approximately  280  received  no 
comments  or  testimony  and  OSHA 
prelindnaiy  oondosions  on  risk  and 
feasfliility  were  reasonable  and  correct 
Approximately  100  substances  received 
only  limited  mention  by  one  or  a  few 
participants.  Approximately  40   1 
substances  received  substantive 
comments  but  in  some  of  these    I 
instances  OSHA's  proposed  PEL  was 
not  necessarily  controversial.  For 
example,  the  comments  may  have  been 
directed  at  tedinical  improvements. 
Finally,  approxinia^y  ten  substances 
received  substantial  oooHnents  and 
were  deemed  to  be  controversiaL 
Because  of  this  filtering  process,  the 
rulenuldng,  as  OSHA  had  anticipated, 
developed  a  narrower  and  more 
iiisnageatilc  fnnii 

Alsa  as  had  been  OSHA's  prior 
experience,  majar  indostry  trade 
associatioos  uwre  already  formed, 
represented  by  major  law  firms,  to 
express  views  on  the  more  controversial 
substances.  For  example,  the  Styrene 
Institute,  wlncfa  has  been  in  existence 
for  12  years,  submitted  about  2500  pages 
of  comments,  studies  and  attachments 
(Ex.  3-742)  and  was  represented  by 
Keller  0  Heckman.  The  Carbon  Disulfide 
Committee,  which  has  been  in  existence 
11  years,  sidmutted  approximately  1000 
pages  of  conunents  and  attachments 
(Ex.  3-747)  and  was  represented  by 
Gibson,  Dunn  and  Cratcher. 

The  Trade  Unions  also  made  major 
submissions  on  the  diemicab  they  were 
interested  in.  The  Food  and  Allied 
Trades  Department  of  the  AFL-dO 
submitted  extensive  information  on 
grain  dust  (Ex.  3-751).  The 
Amalgamated  Clothing  and  Textile 
Workera  Union  submitted  extensive 
information  on  perdiloroethylene  (Ex. 
43).  The  AFl^CK)  (Ex.  39).  United 
Autoworkers  (Ex.  42),  Workers'  Institute 
of  Safety  and  Health.  United 
Paperworkers.  Carpenters  and 
Woodworkers,  and  other  unions  also 
made  major  submissions. 

The  oral  hearing  commenced  on  July 
28.  It  extended  for  13  hearing  days  with 
an  average  of  approximately  7  hours  of 
actual  hraring  time  each  day.  The  total 
transcript  was  approximately  4000 
pages.  Approximately  200  witnesses 
testified  and  responded  to  questions. 
Although  there  were  some  limits  on 
questioning  by  an  individual  participant 


the  questioning  in  total  was  extensive 
since  there  often  were  more  than  10 
participants  who  questioned  a  particular 
witness.  It  was  evident  that  all 
participants  had  been  able  to  mA.  aO  the 
questions  they  wished  by  the  end  of  the 
hearing.  / 

The  OSHA  Staff  panel  responded  to 
questions  for  three-quarters  of  one 
hearing  day.  The  OSHA  economics 
panel  responded  to  questions  on  three 
separate  occasions  so  that  the  public 
could  complete  questioning  and  have  an 
opportunity  to  ask  questions  after 
having  reviewed  aD  OSHA  submissions. 
The  other  OSHA  witnesses  fuDy 
responded  to  questions  as  did  NIOSH 
(Tr.  August  1).  NIOSH  agreed  to  return 
for  further  questions,  but  participants 
who  initially  requested  the  right  to  ask 
further  questions  Mrithdrew  their 
requests. 

OSHA  submitted  to  the  Docket  on 
July  25, 1088,  approximately  40  site  visit 
reports  and  on  August  a,  198a 
approximately  40  more  site  visit  reports 
were  submitted.  The  site  visits  were 
supplementary  to  the  survey  data  and 
were  not  the  basis  of  OSHA's  initial 
feasibility  conclasions,  The  OSHA 
economics  panel  returned  on  August  15. 
198a  to  answer  qoestians  qiecifically  on 
those  visits. 

OSHA's  initial  goal  was  to  complete 
100  site  visits.  However,  the  visits 
needed  employer  approval  both  for  the 
visit  and  the  subsequent  report  before 
the  visit  could  be  undertaken  and/or  the 
report  submitted  to  the  Docket 
Consequently  OSHA  could  not 
completely  control  the  completion  of  the 
site  visits  or  submissian  of  the  report  to 
the  Docket  OSHA  completed  several 
additional  site  visits,  but  could  not 
complete  the  related  reports  prior  to  the 
end  of  the  hearing.  OSHA  sutanitted 
those  reports  to  the  employer  in  order  to 
give  the  employer  the  option  of  potting 
them  in  the  docket  Employers  in  the 
steel  industry  and  styrene  users  did 
submit  several  such  reports  to  the 
docket  Employers  with  grain  exposures 
initially  refused  to  permit  site  visits. 
Although  some  \B\et  agreed  to  site  visits, 
it  was  by  then  too  late  to  oonqriete  the 
visits  and  submit  the  reports  to  the 
record,  so  the  site  visits  were  not  made. 

At  the  end  of  the  hearing,  the 
presiding  officer  indicated  that  because 
of  the  broad  scope  of  the  hearing,  post- 
hearing  evidence  should  be  due  90  days 
after  the  close  of  the  hearing  and  post- 
hearing  briefs  120  days  after  the  dose  of 
the  hearing  (Ex.  81).  OSHA  indicated 
both  at  the  hearing  and  by  letters  and 
telephone  calls  to  partidpants  that  a 
shorter  period  was  required  to  maintain 
the  schedule  necessitated  by  the  high 
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priority  of  the  PropoMl:  OSHA  stated 
that  it  did  not  think  this  would  be  unfair 
to  partidpanU  (Ext.  OO-a  81  A).  By 
Fadetal  Regjalaf  notice  of  September  7. 
1988.  (S3  FR  MTOe:  Ex.  100).  Um 
Secretary  of  Labor  set  October  7. 1M8. 
for  post-hearing  evidence  and  October 
31. 1988.  for  post-hearing  briefs.  (This 
matter  is  discussed  more  fully  in  the 
Section  ilL  Legal  Authority.) 

OSHA  received  57  post-hearing 
submissions  from  public  participants 
totaling  approximately  9000  pages. 
OSHA  also  received  41  post-hearing 
briefs.  The  total  record  includes 
substantially  more  than  4000  separate 
documents  (individual  studies, 
statements,  comments,  etc.). 

The  record  was  closed  and  certifiod 
by  the  presiding  officer  on  November  la 
1988. 

C.  Delaila  of  Approach  U»ed  to  Develop 
Regulation 

The  first  step  OSHA  took  to  increase 
the  pace  of  the  regulatory  process  was 
to  make  a  determination  not  to  analyn 
individual  substances  in  order  to  decide 
if  they  were  of  safBdent  priority  to  be 
included  in  the  protect.  Rather  OSHA 
reviewed  existing  data  bases  and  lists  of 
recommended  exposure  limits,  and 
determined  which  of  these  should  be  the 
starting  point  for  the  Proposal. 

OSHA  concluded  that  the  National 
Institute  for  Occupational  Safety  and 
Health's  (NI06H)  Recommended 
Expoeure  Limits  (RELs)  and  the 
American  Conferanoe  of  Governmental 
Industrial  Hyglmlst's  (ACCIH)  1987-gi 
Threshold  Limit  Values  (TLVs— a 
copyrighted  term)  provided  the  best  two 
lists  of  substances  to  be  considered  for 
regulstion  and  to  provide  a  starting 
point  for  Individual  substance 
permissible  exposure  limits  (PELs).  8a« 
the  discussion  at  S3  FR  2088fr-7.  These 
lists  of  substances  are  developed  by 
organizations  of  experts  verv 
knowledgeable  both  about  the  AsMrican 
work  place  and  the  health  literature.  See 
the  testimony  of  Mastromatteo  (Ex.  22) 
and  NIOSH  statement  (Ex.  8^7).  Both 
NI08H  and  ACCIH  publish 
documentatioa  to  support  their 
recommendatloas  and  permit  outside 
participation  in  the  development  of 
expoeure  limits. 

Based  on  further  analysis,  the  ACCIH 
TLVs  were  picked  as  the  sii^  best  list 
to  define  the  substances  to  be  inchidad 
in  this  rulemaking.  The  details  of  this 
OSHA  analysis  are  provided  in  the 
Proposal  (83  FR  2088»-^HI0e7)  and  will 
not  be  repeated  here.  OSHA's  mator 
reason  was  that  the  TLVs  are  more 
extensive  than  the  RELs  and  more 
generally  used.  There  are  over  600  TLVs 
and  approximately  180  RELs. 


By  usini  the  ACCIH  list  of  TLVs  as 
the  basis  Tor  the  selection  of  substances 
to  be  considered  for  this  regulation. 
OSHA  has  greatly  reduced  the  time  it 
would  take  to  proceed  with  this 
rulemaking.  The  ACCIKs  list  is  broad  in 
scope,  attuned  to  the  American 
workplace  and  developed  by  experts 
with  substantial  healtii  expertise. 
Therefore,  OSHA  concludes  that  this 
approach  to  determining  which 
substances  will  be  considered  for 
regulatiao  is  rational  and  alk>«vs  OSHA 
to  expedite  the  process  of  improving  the 
health  of  American  workers. 

No  changes  to  existing  limits  were 
considered  in  this  rulemaking  for 
substances  covered  by  limits 
established  in  subetanoe-spedfic  section 
8(b)  rulemaking  (24  substances)  or 
substances  for  which  the  process  of 
section  e(b)  rulemaking  has  already 
been  initiated  (9  substances).  Since 
OSHA  had  already  begun  the  process  of 
detailed  analysis  of  these  substances, 
additional  review  was  determined  to  be 
unduly  repetitive  and  confusing  at  this 
point 

OSHA  then  compared^iie  pemiaaible 
expoeure  limits  in  Tables  Z-1.  Z-2.  and 
Z-3  to  the  TLV  list  If  the  TLV  and 
OSHA  pennlssible  exposure  limits  in 
the  Z-TaUes  were  idendcaL  the 
substance  was  not  considered  for 
change  of  PEL  in  this  proposal  The 
basis  for  this  approaca  is  that  there  is 
less  likelihood  to  be  a  need  for  a  change 
in  an  expoeare  limit  if  an  organisatloa 
which  lamlarly  reviews  the  literature 
has  not  aanged  its  reconunandatkm. 

If  the  TLV  and  the  PEL  differed,  the 
substance  was  conslderad  for  change  of 
PEL  in  this  rulemaking.  Also  substances 
for  which  there  was  a  TLV.  but  no  PEL 
were  induded  in  this  r\ilemaking.  There 
is  additional  elaborabon  on  this 
methodology  in  Section  IV.  D.. 
Boundaries  to  Regulation. 

The  second  approach  OSHA  used  to 
shorten  the  rulemaking  process  was  to 
rely  to  s  greater  extent  than  in  the  past 
on  rs search  and  recommendations 
already  made  by  NIOSH  and  ACCIH  as 
a  starting  point  for  OSHA's  analysis. 

Both  organizations  have  experts 
undertake  a  complete  review  of  the 
literature  for  individual  substances. 
Then  they  propoee  recommendations 
and  permit  outside  comments  on  their 
propoeed  recommendations.  At  the  next 
stage,  each  has  a  committee  of  experts 
again  review  the  literature,  as  weU  as 
the  comments  on  the  initially  published 
recommendations  before  determining 
the  recommended  e«>oeure  limit. 

The  approach  OSHA  followed  wes  to 
first  determine  if  the  ACGIH-TLVs  and 
NIOSH  RELs  were  similar,  if  they  were, 
or  if  there  was  no  NIOSH  REL  then 
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OSHA  reviewed  the  ACCIH 
documentation  and  recommendation. 
The  ACCIH  documentation  indudes 
sununaries  and  analyses  of  the  maior 
studies.  If  the  REL  and  TLV  differed 
significantly.  OSHA  reviewed  the 
studies  and  reasoning  upon  which  both 
NIOSH  and  ACCIH  recommendations 
were  based,  and  then  chose  the 
recommendation  which  in  OSHA's  view 
was  more  appropriate. 

In  iU  review  OSHA  determined  first 
whether  the  studies  and  analyses  were 
valid  and  of  reasonable  sdentific 
uality.  Second,  it  determined,  besed  on 

le  studies,  if  the  published 
documentation  of  the  REL  or  TLV  would 
meet  OSHA's  legal  requirements  for 
setting  a  PEL  Thus,  OSHA  reviewed  the 
studies  to  see  if  there  was  substantial 
evidence  of  significant  risk  at  the 
existing  PEL  or.  if  there  was  no  PEL  at 
exposures  which  might  exist  in  the 
workplace  in  the  absence  of  any  limit 
Third.  OSHA  reviewed  the  studies  to 
determine  if  the  new  PEL  would  lead  to 
substantial  reduction  in  significant  risk. 
If  this  was  so.  and  if  the  new  PEL  was 
feasible  (see  discussion  below).  OSHA 
propoeed  the  new  PEL 

OSHA  then  divided  the  chemicals  into 
18  categories,  generally  by  health  effed 
but  in  a  few  instances,  by  other  criteria. 
These  categories  induded 
cardiovascular,  liver-kidney,  respiratory 
and  other  types  of  diseases  or  material 
health  impairments.  Each  of  these 
categories  received  an  individual 
Utarature  review  and  discussion  in  the 
preamble  analyzing  the  etiology  of 
substances  which  cause  that  health 
effect 

Some  substances  have  several  effects; 
the  category  chosen  for  each  substance 
was  based  on  the  health  effed  which 
most  influenced  the  exposure  level 
proposed.  However,  OSHA  individual 
discussions  and  condusions  referenced 
and  were  based  on  all  health  effects 
assodated  with  the  spedfic  substance. 

Following  each  general  discussion  in 
the  preamble,  OSHA  summarized  the 
dociunentation  and  provided  references 
for  each  individual  substance  and  stated 
the  reasons  for  the  propoeed  new 
exposure  limit  OSHA  also  stated  the 
reasons  why  it  preliminarily  conduded 
that  the  proposed  new  limit  would 
substantially  reduce  significant  risk  for 
that  substance.  In  the  case  of  2S 
substances.  OSHA  explained  why  after 
review  it  did  not  propoee  a  new 
exposure  limit.  In  one  instance  OSHA 
indicated  the  reasons  for  proposing  to 
raise  s  limit. 

This  method  fully  informed  the  public 
of  the  basis  for  OSHA's  dedsions.  The 
public  was  then  in  poeition  to  support  or 
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challenge  OSHA's  proposal,  to  criticize 
the  studies  upon  which  OSHA  relied, 
and  to  supply  any  additional  studies, 
evidence  or  views  during  the  comment 
period,  during  the  hearing  or  as  post 
hearing  submissions. 

OSIM  is  gratified  by  the  degree  of 
support  for  die  proposal  exprrased  by 
rulemaking  commenters.  For  example: 

We  believe  this  proposal  is  one  of  the  most 
significant  steps  taken  by  OSHA  since  its 
Inceptkm.  The  time  and  resources  required 
for  substance  specific  rulemaking  have 
greatly  limited  the  number  of  PELs  that 
OSHA  has  been  able  to  revise  since  they 
were  adopted  in  1871.  Continuing  individual 
rulemaking  would  result  in  adding  to  the 
backlog  of  outdated  FELo.  while  Ae  method 
chosen  by  OSHA  for  this  revision  assures 
that  comprehensive  update  wil]  be  completed 
within  a  reasonable  time  (Tr.  August  2, 
Testimony  of  Tamarelb:  SOCMA). 

CMA  supports  the  concept  of  revising  the  Z 
Table  PELs  in  order  to  conform  with  the 
thresboM  limit  values.  TLVs.  that  have  been 
adopted  or  updated  by  the  American 
Conference  of  Governmental  Industrial 
H^lienisU*  *  *  It  is  hard  for  us  to 
understand  how  anyone  could  say  that  the 
proceeding  is  too  limited  in  scope.  To  the 
contrary,  a  much  more  valid  criticism  might 
be  that  OSHA  has  bitten  off  more  than  it  can 
chew.  The  Agency  quite  reasonably  has 
conduded  that  adfusting  the  permissible 
expooare  Umita  for  chemicals  on  the  TLV  list 
should  be  its  first  order  of  business  (Tr. 
August  la  Testimony  of  Lynch/CMA). 

OSHA  has  token  a  truly  significant  step  in 
updating  and  enlwncing  the  regulatory 
provisions  spphcable  to  the  workplace  *  *  * 
OSHA  was  prudent  in  our  view  to  rely  on  the 
ACCIH  TLVs  to  establish  the  bounds  of  the 
rulemaking  (Tr.  August  9.  Testimony  of 
Holthouser/RMA). 

GE  strongly  supports  and  endorses  the 
Occupational  Safety  and  Health 
Administration's  6(b)  rulemaking  efforts  to 
revise  and  upgrade  the  Z  Tables  in  29  CFR 
1910.1000  and  encourages  everyone 
concerned  about  employee  health,  along  with 
those  involved  in  the  rulemaking  effort  to 
pursue  a  timely  conclusion  to  the  process  (Tr. 
August  a  )ones/GE). 

The  American  Industrial  Hygiene 
Assodation  (AIHA).  on  the  other  hand, 
was  entirely  in  favor  of  OSHA's  use  of 
either  an  ACCIH  or  NIOSH  limit  as  the 
case  requires: 

AIHA  supports  the  adoption  by  OSHA  of 
NIOSH  REL  values  as  PELs  on  a  case-by^case 
basis  where  such  values  are  supported  by  the 
scientific  evidence  and  are  feasible  from  the 
standpoint  of  implementation  (Ex.  8-16). 

NIOSH  expressed  strong  support  for 
this  rulemaking  in  general  but  submitted 
specific  comments  on  a  number  of 
substances  that  it  believes  should  have 
different  limits  from  those  proposed  (Ex. 
8-47).  NIOSH's  substance-specific 
comments  are  addressed  in  connection 
with  the  preamble  discussion  of  these 
substances  in  Sedion  VI. 


l^n'on  representatives  concurred  with 
the  need  to  update  the  Z-Tables.  For 
example.  M.  Seminario/AFL-ClO 
stated:  "We  are  pleased  that  OSHA  and 
many  industiy  representatives  have 
acknowledged  finally  that  the  current 
permissible  exposure  limits  do  not 
protect  workers,  and  we  do  indeed 
support  regulatory  action  to  update  the 
standards  for  toxic  substances  through 
the  use  of  board-based  rulemaking  such 
as  the  Agency  has  proposed  here.  (Tr. 
August  4.  Testimony  of  Seminario/ 
AFL-CIO). 

However,  Ms.  Seminario  did  not  agree 
with  the  approach  that  OSHA  followed 
stating  that  "it  does  not  provide  the 
workers  with  the  kind  of  protection  that 
the  OSHA  Ad  requires."  Union 
representatives  stated  that  the  proposed 
standard  was  not  adequate  since  it  did 
not  cover  some  substances  of  concern 
and  did  not  indude  the  andllary 
provisions  which  they  felt  were      1 
important  I 

OSHA  does  not  agree  with  this 
judgment  It  is  impossible  to  cover  all 
substances,  and  OSHA  has  made  a 
rational  and  reasonable  judgment 
regarding  the  bounds  of  this  standard 
which  is  supported  by  most  industry  and 
professional  assodations.  OSHA  is 
approaching  the  subjed  of  andllary 
provisions  through  separate  generic 
rulemakings  which  have  already  been 
initiated.  Tlie  basis  of  these  judgments 
are  discussed  in  detail  in  other  parts  of 
this  preamble. 

OSHA  stated  in  the  proposal  that  it 
would  consider  all  the  additional  views 
and  studies  presented  by  partidpants. 
Based  on  what  was  best  supported  by 
the  entire  record.  OSHA  woiild  issue  as 
the  final  standard  either  the  PEL  it  had 
proposed,  make  no  change  to  the 
existing  PEL  or  issue  a  different  PEL 
OSHA  has  followed  this  method  of 
analysis  in  issuing  the  final  rule. 

OSHA's  approach  has  indeed  made  it 
possible  to  increase  the  efficiency  of  the 
regulatory  process  and  issue  new  and 
revised  PELs  to  protect  the  health  of 
workers  from  a  large  number  of 
substances  which  were  unregulated,  or 
for  which  existing  exposure  limits  are 
out  of  date.  It  has  also  permitted  OSHA 
to  rely  on  the  best  available  sdentific 
information  and  its  past  experience, 
while  giving  the  public  both  excellent 
notice  and  a  full  and  fair  opportunity  to 
comment,  submit  additional  studies  and 
make  recommendations.  I 

The  improved  efficiency  of  this  ' 
rulemaking  effort  has  not  come  from 
sacrificing  scientific  validity.  It  has 
resulted  from  combining  discussions  by 
health  effect  concentrating  on  major 
issues  and  studies,  using  as  a  starting 
point  the  research  of  expert 


organizations,  and  using  public 
comments  to  bring  to  attention 
additional  relevant  studies  and  issues. 
OSHA  has  addressed  in  more  detail 
those  substances,  issues  and  studies 
which  have  been  identified  in  the 
comments  as  the  most  controversial. 

In  addition,  OSHA  has  increased  the 
effidency  of  its  feasibility  analysis.  Its 
prior  sutwtance-by-substance,  industry 
sector  by  industry  sector,  process-by- 
process  approach  would  have  resulted 
in  a  vast  body  of  duplicative  information 
in  a  multi-substance  rulemaking.  In 
addition,  it  would  have  made  it 
impossible  to  update  very  many 
substances  in  a  reasonable  period 
because  of  the  time  and  resources 
required. 

OSHA  followed  several  approaches  to 
increase  the  efficiency  of  its  feasibility 
analysis  process.  First  it  made 
maximum  use  of  existing  information. 
OSHA's  Integrated  Management 
Information  System  (IMIS)  is  probably 
the  largest  source  of  accurate  exposure 
date  in  the  worid.  It  has  77.000  exposure 
measurements,  is  organized  by  industry 
and  process,  includes  judgments  by 
compliance  officers  who  are  experts  in 
industrial  hygiene,  indudes  the  number 
of  workers  represented  by  each 
measurement,  and  is  computer  readable. 

OSHA  also  used  the  two  National 
Occupational  Hazard  Surveys  (NOHS) 
by  NIOSH.  These  are  good  sources  of 
the  number  of  workers  potentially 
exposed  to  substances  in  each  industry 
segment  OSHA  also  analyzed  the  large 
volume  of  data  in  various  publicly 
available  data  bases  on  control 
technology  for  various  substances, 
processes  and  industries.  For  the 
convenience  of  the  public,  much  of  these 
data  were  combined  into  four  volumes 
which  were  made  available  to  the  public 
in  the  docket.  OSHA  also  stated  it 
would  supply  these  data  on  computer 
tape  if  requested. 

OSHA  had  these  data  reviewed  by 
approximately  twenty  experts  in 
industrial  hygiene  and  industrial 
engineering.  They  made  estimates  of 
substances  likely  to  be  used  and 
processes  likely  to  be  present  in  each 
industry  sedor  covered  by  this 
regulation.  These  estimates  were  used 
as  starting  points.  Much  more  extensive 
information  was  gathered  in  a 
nationwide  survey  of  5700  firms. 

These  experts  also  made  estimates  of 
the  cost  to  reduce  exposure  based  on 
scale  of  operation,  type  of  process,  and 
degree  of  exposure  redudion  needed. 
Standard  source  materials  such  as 
industrial  manuals  were  used.  Many 
processes  are  relatively  standardized 
throughout  industry  and  are  used  for  a 
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variety  of  ■nbsUDC— .  For  anaw^U.  val 
mixing  takM  pUo«  for  many  miImUuicm 
in  many  induatriiaa.  It  can  hi* 
uncoalxoUad  inrithout  a  oo««r  aad 
involv*  maniial  loadint  of  dry 
chemlcala.  It  can  b«  partially  contiollad 
with  oovart  and  pump-loading  of  liquids. 
It  can  b«  fully  contioUad  with  ancloaur*. 
ventilation  and  automatad  loading  and 
unloading.  Likaly  axpoauraa  can  be 
estlmatad  by  datannining  tha  amount  of 
chamicala  usad  and  dagrea  of  existing 
controla.  Coata  can  be  ganaraliaad 
throughout  much  of  industry  from  the 
size  of  the  operation,  estimated 
exposures,  and  the  cost  to  go  from  one 
degree  of  control  to  the  improved  level 
of  control  needed  to  achieve  the 
proposed  reduction  in  exposures. 

With  this  method  of  analysis,  it  is 
possible  to  make  estimates  of 
exposures,  controls  necessary,  expoeure 
levels  which  can  be  achieved  and  coats 
from  data  on  subetanoes  and  processes 
preeant  and  mnabar*  of  operations  for 
each  indosarr  segment  This  Information 
is  suffldant  for  delei  uiiiiiiig  technical 
feasibiUty  and  costs  by  taidustry 
segmant  Tkasa  data  combined  with 
publicly  aratlaMa  sales  and  profH  ratio 
data  make  it  poeslble  to  eettmale 
economic  faaalMity  by  Indnetry 
segmant. 

To  gather  data  on  the  sobetances 
present  types  of  processes,  number  of 
proceesee.  and  centrels  in  place  by 
industry  sagawnt  08HA  ooounissioned 
the  largest  surlwy  H  1ms  ever  condacted. 
Over  57P0  questionnaires  were 
sdminislsred  througheat  the  covered 
industry  isamsnl  based  so  sUtistically 
vslid  sampHng  laafeBiqaaa  A  vast 
smount  ot  InfonMlfaa  aras  lacaived  on 
substancaa  piasMt.  ptocaasss  uaad  and 
ootttrals  la  placa. 

06HA  conciadsa  tkat  Ifala  approach  is 
accarata  on  an  iailaeli)  sector  by 
industry  sector  baela  far  indtvldaal 


itoaef 


Overall  OSHA  has  s 
confliisaiatbatHai 
technical  fcaelW 
feasibility  ate  accurato.  06HA 1 
far  owia  data  avallabla  to  tt  tkaa  it 
ttomally  doaa  to  a 
ralsBtofclag  TWdato 
systematioUly  and  an 
a  laslhodslinj  Itel  «Ma  stoMstically 
valid  and  davlsad  by  parsana  with 
expertise. 

In  addittan.  to  tociaaaa  tha  efficiency 
of  tha  prowess.  OSHA  analyaed  tha 
feasUaM^  of  tha  spadflc  ptopoeed 
exposure  level  for  each  sabstsnra  rather 
than  canaidertm  a  variety  of  different 
expoewia  levels. 

To  pecmit  public  commaat  on  this 
approach  and  ralatod  daU  in  an 
efBdaat  aannar.  09HA  pnblished  the 


entire  Preliminary  Rsfuiatory  Impact 
Analysto  with  tiw  Proposal  in  the 
Federal  la^stor.  In  sddttion.  it  was 
made  available  to  the  public  in  the 
docket  at  the  tisM  of  publication  six 
supplements  which  dasciibad  to  paat 
detail  tha  mathodology  and  resalts  of 
the  survey  by  sector. 

OSHA  condadas  that  it  provides  the 
public  with  all  the  Information 
participants  would  need  to  comaient  on. 
critlciae  or  support  OSHA's  feasibility 
conclusions.  However,  soma 
participants  requested  more  detoiled 
analysis  of  their  sectors.  Although 
OSHA  indicated  that  it  believed  the 
date  it  had  made  available  were 
sufficient  for  these  purposes,  it  did 
where  possible  supply  additional  data 
and  make  special  oomputar  runs  when 
reouaatad  by  tha  participants. 

OSHA  alao  sUtad  it  would  consider 
sU  sdditianal  Isasibility  daU  submitted 
by  the  public  Many  participants  did 
supply  additional  data.  OSHA  has 
reviewed  all  data  in  the  record  in 
reaching  its  final  feasibility  conclusions. 

OSHA  coQciudes  that  the  approach  it 
took  developed  good  feasibility  data, 
permitted  participants  a  raasoaabla 
opportunity  to  review  OSHA's  data  and 
supply  their  own.  and  was  necessary  to 
make  the  feasibility  analysis  process 
more  efficient 

The  fourth  difference  in  approach 
from  singb  substance  rulemakiRg  was 
OSHA's  decision  to  limit  this 
rulemaking  to  tha  issue  of  exposure 
limiU.  OSHA  has  not  considered 
medical  surveiOance.  exposure 
monitoring  industrial  hygiene 
requinmants  and  other  ancUkiy 
provisiona  arhich  arata  not  inchtdwd  in 
tha  existiaa  tCa)  staadaid. 

As  stated  in  the  PMambla.  OSHA  has 
condadad  that  Ike  highast  priority  for 
protecting  occupaliaMl  health  is  to 
lower  exposure  limits  for  many 
substances  where  carrent  knowledge 
indicates  they  are  too  high,  or  whan 
currently  there  are  no  limits  but  recent 
scientific  knofadadfi  indicates  limiU  are 
needed.  This  priority  could  not  be 
schieved  if  sndllary  provisions  were 
considered  at  tha  same  time.  As 
diacaasad  in  Sactian  HL  Ugal  Authority. 
OSHA  baliavaa  it  to  a  rational  uaa  ofiU 
priority  setting  poarar  to  consider 
andUaiy  proviaioos  sabsaqaenily  either 
in  other  generic  ndemakings  or  in 
sabatance  specific  section  (Hb) 
rulemakings.  It  has  already  be«un  thai 
process  aa  disaissad  there.  In  any  event 
OSHA's  spproach  sipiiflcandy 
improvae  ocoipatinnal  haalth 
pi  ole<"  titwi 

A  final  method  OSHA  has  foBowod  to 
make  this  rulemaking  more  manageable 
is  to  rely  on  its  experience.  OSHA  has 


now  made  feaaibility  determinations  for 
several  dotaa  sabatannes  and 
significant  risk  determinations 
spproximately  one  doxen  times.  Various 
issues  regarding  the  analysis  of  date 
have  been  reviewed  many  times. 
OSHA's  approaches  have  been 
revtownd  by  the  courts  and  upheld  or 
modified  to  meet  judicial  guidance. 
OSHA  has  not  revisited  ell  of  the  issues 
in  quite  the  depth  it  hss  given  them  in 
the  peat  in  light  of  its  experience.  Of 
course,  detorminalioos  mid  conclustons 
required  by  law  have  bean  fally 
analyzed  and  sapported.  OSHA 
conchides  it  is  both  rational  to  rdy  on 
its  past  experience  and  spedficalbr 
permitted  by  section  e(b)f5)  of  the  Act. 

In  tha  most  important  areas  OSHA 
has  not  made  any  attempt  to  stake  the 
regulatory  prooeas  shottor.  First  as 
diecoseed.  it  inchided  indiviftoal 
substance-by-substance  health  analyses 
and  significant  risk  determinations. 
Second,  it  has  made  feasibility 
determinations  on  the  impact  of  the 
reguiatioa  of  all  the  substances  for  each 
industrial  sector. 

Ilikd.  OSHA  has  foOewad  its 
traditional  elaborate  rulemaking 
process.  Nine  months,  advance  notice  of 
the  intent  to  issue  a  proposal  was  giveiL 
The  Proposal  explained  OSHA's 
reasoniag  at  giaal  length  by  citing  and 
discussing  the  evidence  upon  which 
OSHA  relied.  All  the  studies  and 
analyses  upon  which  OSHA  relied  were 
■lade  available  in  the  docket  More  than 
the  minimum  period  was  allowed'for 
comments. 

Thirteen  days  were  allowed  for  oral 
hearings.  Testimony  and  evidence  was 
required  to  be  submitted  in  advance  end 
the  testimony  of  OSHA.  its  economic 
contractors  aiul  witnesses  was  made 
available  to  advance.  Participants  to  the 
hearings  were  perautted  to  question  the 
OSHA  panel,  contractors,  witnesses  and 
each  other.  Thwugh  the  questioning 
permitted  for  each  participant  was  not 
unlimited,  time  was  provided  at  the  end 
to  ensure  that  each  participant  had 
completed  all  questioning  he  or  she 
desired.  As  there  were  frequently  more 
than  10  participants  who  questioned  a 
single  witness,  the  total  amount  of 
questioning  was  often  extensive.  The 
OSHA  panel  waa  questioned  for 
approximately  four  hours  and  the 
economics  panel  for  more  than  six 
hours.  Various  arrangements  were  made 
to  brii^  back  witnesses. 

After  the  hearing  participants  were 
allowed  to  file  post-hearing  evidence  to 
respond  to  comments  and  testimony, 
end  to  supply  materials  which  they 
could  not  submit  by  the  daedline  for 


comments.  An  additional  period  was 
allowed  for  post-hearing  briefs. 

These  are  far  more  than  the  minimum 
procedural  requirements  of  information 
rulemaking  or  hybrid  rulemaking.  Few  if 
any  agencies,  for  example,  permit 
questioning  of  the  agency  and  its 
contractors.  The  process  also  effectively 
permits  participants  a  double  round  of 
comments. 

The  various  time  frames  were  shorter 
than  some  participants  desired. 
However,  there  was  approximately  one 
year  between  initial  notice  and  flnal 
opportunity  for  submissions  and 
approximately  five  months  from 
proposal  to  post-hearing  briefs.  Not  only 
is  this  far  more  than  the  legal  minimum, 
but  it  should  have  been  ample  to  give 
sufficient  time  for  participants  to 
effectively  present  their  views  and 
supporting  evidence. 

Adhering  to  a  schedule  is  crucial  for 
an  agency  to  accomplish  a  high  priority, 
large  scale  project  in  a  reasonable 
period  of  time.  Among  other  reasons  for 
this  is  the  fact  that  extra  staff  must  be 
borrowed  and  contractor  assistance 
arranged.  Both  groups  have  other 
schedule  commitments.  If  a  rulemaking 
is  delayed  too  long  these  resources 
become  lost  to  the  project  Moreover, 
medium  length  delays  during  the  public 
participation  period  become  very 
lengthy  delays  of  a  final  rule.  As  OSHA 
has  pointed  out,  the  benefits  of  this 
standard  to  worker  health  are  so 
sipiificant  that  lengthy  delays  of  the 
final  rule  would  result  in  a  major  loss  in 
health  protection. 

Finally,  0»1A  has  fidly  met  the 
requirements  pursuant  to  statute  and 
executive  order  to  perform  required 
analyses.  OSHA  has  completed  the 
Regulatory  Impact  Regulatory 
Flexibility  and  other  analyses  aa 
required. 

D.  Boundaries  to  Regulation 

The  Proposal  defined  the  substances 
covered  by  this  rulemaking  as  a  sub-set 
of  the  substances  listed  in  the  19e7-«8 
Threshold  Limit  Values  (TLV)  pnblished 
by  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  (53  FR  20064-20066).  0»iA 
pointed  out  to  the  Proposal  that  the  TLV 
listing  had  several  advantages  over 
other  possible  lists  that  mi^t  be  used 
for  this  purpose.  Details  of  the  OSHA 
analysis  leading  to  this  decision  are 
noted  in  the  Proposal  (53  FR  20966- 
20067).  The  primary  considerations 
leading  to  that  OSHA  decision  were  (1) 
number  of  substances  covered  by  the 
TLV  listing:  (2)  available  written 
documentation  foi  the  TLVs;  (3) 
potential  employee  exposures  covered 


by  TLVs:  and  (4)  general  acceptance  of 
the  TLVs  by  health  professionals. 

OSHA  realized  that  there  are  different 
vaUd  approaches  to  the  question  of 
identifying  the  boundaries  for  this  type 
of  rulemaking,  and  any  decision  must 
balance  completeness  with  practicality. 
Several  commenters  recommended  that 
the  number  of  substances  considered  in 
this  rulemaking  be  expanded  to  include: 
(1)  Other  lists:  (2)  the  160  substances  in 
the  existing  Z-'Tables  which  were  not 
discussed  in  the  Proposal  since  their 
current  TLVs  were  identical  with  the 
existing  OSHA  PEL;  and  (3)  substances 
which  are  in  the  process  of  active  (6b) 
rulemaking. 

Relative  to  the  first  point  the 
additional  lists  suggested  included  the 
following  data  bases:  (a)  Recommended 
Exposure  Limits  (REL)  developed  by  the 
National  Institote  for  Occupational 
Safety  and  Health:  (b)  Woriq;>lace 
Environmentol  Exposure  Limits 
(WEEL's)  developed  by  the  American 
Industrial  Hygiene  Association:  (c) 
EPA's  Integrated  Risk  Information 
System  (DUS):  (d)  standards  used  by 
government  agencies  in  the  USSR,  and 
other  parts  of  eastern  and  western 
Europe;  and  (e)  totemal  company  limits. 
The  following  comments  focus  on  tfiis 
aspect  Ex.  8-47  (NIOSH).  Ex.  43 
(Frumin).  Ex.  194  (AFL-OO).  Ex.  3-9 
and  Ex.  46  (Ziem).  Ex.  42  C  and  197 
(UAW).  Dr.  Phillip  J.  Landrigan      i 
suggested  (IK  August  1.  Test  of    ' 
Landrigan):  (a)  Using  a  single  alternative 
listing  mstead  of  the  TLVs:  (b) 
combining  several  lists  to  define  the 
bounds  of  this  rulemaking:  or  (c) 
adopting  a  smaller  sub-set  of  the  TLVs. 

During  the  public  hearing  it  was 
suggested  that  benefits  would  resuh 
fix>m  developing  PELs  for  additional 
substances.  Specific  substances      ■ 
suggested  for  inclusion  in  this 
rulemaking  included  dimethyiformamide 
(Ex.  47):  polychlorinated  biphenyls  (Tr 
7-123):  and  glycol  ethers  (Ex.  3-639). 

OSHA  considered  these  constructive 
suggestions  intended  to  expand  the 
scope  of  this  rulemaking  in  an  effort  to 
improve  the  level  of  health  protection 
afforded  workers.  OSHA  realizes  that 
there  are  various  approaches  to  this 
type  of  rulemaking  and  believes  that 
while  some  of  these  suggestions  have 
merit  they  introduce  jmtenable 
problems  at  this  stage  of  the  rulemaking 
process.  OSHA  has  determined  that  it  is 
preferable  to  consider  some  of  these 
suggestions  as  jjart  of  possible  follow-on 
rulemaking  basied  on  the  following  facts 
and  analyses. 

For  many  of  the  additional  substances 
provided  by  these  data  bases  there  are 
no  quantitative  exposure  limits  (e.g.  IRIS 
and  some  NIO^l  RELs).  For  other 


substances  it  is  not  clear  that  the  limits 
are  actuaUy  applied  to  woriiplace 
compliance  situations  (e.g.  U.S.S.R.  and 
eastern  Europe  limit).  For  others, 
(internal  corporate  limits)  an  extended 
independent  review  procedure  is  not 
defined.  Use  of  a  multiplicity  of  dato 
bases  to  define  the  bounds  for  this 
already  large  rulemaking  would 
overwhelm  the  resources  of  OSHA  and 
those  concerned  parties  who  wish  to 
comment  on  any  proposed  changes.  This 
would  greatly  delay  prompt 
implementation  of  a  regulation  which  ia 
urgently  needed  to  protect  the  health  of 
approximately  17  million  workers  who 
are  potentially  exposed  to  the  428 
substances  for  which  revised  PELs  were 
considered  to  the  PropoaaL  Additional 
delay  would  be  necessary  smce  OSHA 
would  be  required  to  public  a  new 
Proposal  to  include  any  substances  not 
identified  and  discussed  to  the  Proposal 

The  record  clearly  shows  that  OSHA's 
decision  to  use  the  AOGIH  TLVs  as  the 
bounds  for  this  effort  was  generally 
supported  by  most  OMnmenters  for  a 
variety  of  reasons:  Ex.  3-866  (ORC):  Ex. 
3-740  (ARCO):  Ex.  3-741  and  196  (Dow); 
Ex.  170  (CE);  Ex.  3-801  and  176 
(SOCMA);  Ex.  178  (API);  Ex.  3-877  and 
47  (RMA):  Ex.  52  (HIMA)  Ex.  3-678  and 
58  (Abbott):  Ex.  163  (Ergon  Refining),  Ex. 
186  (Halogenated  Solvents  Industry 
Albance)  and  Ex  165  (CMA).  These 
reasons  include  the  general  acceptance 
and  probable  feasibility  of  the  TLVs, 
and  the  need  to  have  clearly  defined 
limits  for  this  rulemaking  so  it  can  be 
concluded  m  a  reasonable  time  period. 

For  example,  Jeremiah  Lynch  speaking 
on  behalf  of  CMA  stoted: 

It  is  hard  for  us  to  understand  bow  anyone 
could  say  the  proceediiig  is  too  limited  in 
scope  *  *  *.  "Hie  Agency  quite  reaaooatrfy 
has  coDchided  that  adjust^  the  pennissilile 
exposure  limits  for  chanicab  on  the  TLV  list 
should  be  iu  first  order  of  business  Further 
refin«nents  in  the  regulatiaa  of  these 
cbemicab  can  be  dealt  with  at  a  later  date,  to 
the  extent  additional  reqnirements  are  found 
to  be  necesaaiy.  (Ex.  64). 

It  is  necessary  to  limit  the  number  of 
substances  included  in  this  rulemaking 
so  that  it  can  be  completed  in  a 
reasonable  time  frame.  The  total  number 
of  diemicals  to  existence  is  well  over 
lOaoOO.  The  1985-86  edition  of  the 
NIOSH  Registry  of  Toxic  Effects  of 
Chemical  Substances  (RTECS:  DHHS 
(NIOSH)  Publication  No.  87-114) 
contains  88.603  prime  chemical 
substances.  It  is  impossible  to 
promulgate  an  OSHA  regulation  without 
limiting  the  number  of  substances  under 
consideration  to  manageable 
prop<Mtions.  to  this  regulation  such 
limitations  are  based  on  several 
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)  axlstlaf  06HA  PBL  la  appfoprUt*. 
3SHA  ake  baltovaa  Ikat  it  woold 


oonakUratkMis  Inchidiin  tha:  (1)  Bxtant 
of  osa  In  oomaarca;  CI)  potential  for 
axpoauia:  and  (9)  ladTof  any  aidstiag 
pcolactlva  Madta.  TIm  (bat  taro  attaria 
ara  baat  satiaflad  by  aataa  tha  wall 
mtabHafaad  TLVt  aa  tha  data  baaa  for 
daflntaf  ^—-^n***^  in  tfai«  mlamakina. 
Siaca  tSa  nuoibw  of  tubstancaa  In  Aa 
TLV  Uating  would  ctill  o»aiwhahn  tha 
availabla  laaowoa.  OSHA  dMannined 
that  it  waa  raaaonabla  to  dafar  for 
contldaratton  at  a  latar  tima  thoaa  MO 
tobstanoa*  for  which  an  06HA  RL 
alraady  txlats  and  for  which  no  changR 
in  nV  hat  ocmfiad 

Sach  wclmlon  froai  LUiiiiiMi  ilion  of 
changa  of  PBL  In  thia  ndamaldns  doa« 
not  prechida  06HA  froia  initiathM  Ofb) 
nilmnakint  in  tha  fetara  for  any  of  theaa 
•ubatancaa  or  for  amr  of  tha  ofhar 
■ubatancaa  oovaiad  by  this  ragulation. 
BacauM  of  tMa  fact  06HA  bahflTM  that 
ill  initial  dadakm  not  to  conatdar 
chanfiat  tha  RL  for  thoaa  •ahatanoa* 
tvhata  tha  1M7-«t  TL V  la  tdaattcal  wtth 
tha( 

OSHAi 

unnaoaanrityi 

rulainakii«  aa  wall  aa  tha  indiakhMl 
nikiawliinia  if  chanfM  to  axlatinf  PBLf 
were  conaidsiad  al  iMs  tinw  for  Uie  nine 
•ubatancaa  for  whkh  tha  a(b) 
nilamakini  proceM  baa  ahaadjr  baan 
•tartid.  Tha  ptocaaa  of  davalopint  a  6(b) 
standard  lor  a  aiofla  anbalanra  ddlars 
from  the  procMe  ued  ia  thk  ptocaading 
•inoa  it  invohroa  coaaidaratkMi  of 
varioua  inciHary  raqoirMMats 
(expowtta  BonMoriat.  aiadtral 
•urvadlanca.  uaa  of  paraonal  protectiva 
equipment  labeling  ate)  which  ara  aol 
part  of  tliU  nilaiaaking  Bxtanaive 
docket*  have  alraady  bean  daaalopad 
for  tha  nine  aubetancea  in  thia  category 
(Table  IV-D-1).  Since  dtese  6(b) 
rulemakinga  should  be  coaiplated  in  the 
near  hiture  aa  tentatively  acheduled  by 
the  Rfl«Bh»*«y  Agenda  (52  FR  40494- 
40642).  U  aroald  aaaacaaaarily 
complicate  tha  nilaaiakiag  ptoceae 
without  any  aigiiificant  banafit  if  Ihaaa 
nine  aabetaacaa  ware  inehKled  in  this 
rulemaking. 

Ltntil  tha  new  lagulationa  for  thaae 
nine  aubalaacaa  an  adoatad.  the 
axiatint  OSHA  PBLa  arill  raaiain  in 
effect  aa  reflactad  in  Table  Z-1-A.  Thia 
aame  procedure  ia  alao  aaad  for  the  160 
aubatancaa  where  the  axiating  PEL  ia 
idenHcal  with  the  1967-88  TLV.  aad  for 
which  new  PELa  an  not  propoaed  in  this 
rulemaking.  Thaae  160  swbstaacas  were 
luted  in  Table  VD-O  of  the  Proposal  (53 
FR  212S4-21281). 

it  should  be  noted  that  do  changes  in 
PEL  have  been  proposed  (or  the  M 
substances  Uatad  tai  Table  V1-0-2  which 
ara  covered  by  indfvidaal  6(h) 
regulationa.  laa  axlatinf  PBLa  for  aome 


of  Iheae  aubatancaa  an  Incocpontad 
into  the  Z-l-A  Table  both  for  reference 
puipoaaa  and  bacauaa  tha  indhridual 
6(b)  ragulatiaoa  for  aoma  of  these 
aubatancaa  do  not  ooaer  aB  operetlens, 
making  aialntenanoa  of  theee  PBLa 
necaaaary  to  provide  protection  to 
arofkan  involved  in  theae  exempted 
acthrtttae  (e.a,  benzene,  cotton  dust  and 

While  the  ILVa  and  RBLa  w«a  aaad 
aa  a  atarting  point  for  defining  PELa.  it 
ahouM  ba  noted  that  OSHA  made  its 
own  detanalnation  regarding  each 
individual  ItaniL  Thia  area  baaed  on 
further  evahiatlon  Ot  (a)  The  TLV 
Docomentetion  and  this  Criteria 
Doounent  supporting  davelopmant  of 
the  REL  (b)  submisaiiDna  to  tlie  pubBc 
hearing  record:  and  (c)  information  uaed 
in  developing  some  of  the  other  data 
bases  iaitially  considered  by  OSHA  in 
developing  the  Propoaal. 

For  a  few  aabatancea.  coramenlere 
ausgested  that  it  arould  be  preferable  to 
delete  a  particular  substance  from  this 
rulemaking  and  consider  U  as  part  of  s 
sepente  single  aubataoce  rulemaking. 
Such  oommenta  arcra  apedficaDy 
directed  et  wood  dnat  (Bx.  9-748).  gnin 
duat  (Ex.  S-7S2  and  S-755),  aulfur 
dioxide  (Bx.  8-65).  and  atyrane  (Ex.  S- 
742). 

In  the  caae  of  wood  duat  and  grain 
dust  it  is  imperative  that  OSHA  act 
promptly  since  there  ia  no  exiatiog 
accepted  PEL  for  organic  duata.  llie 
Occupational  Safety  and  Health  Review 
Commlaaion  haa  b^  that  tha  standard 
for  nuiaance  duata  ia  not  to  be 
epplicable  to  arood  duat  and  grain  duat. 
To  initiate  and  complete  a  6(b)  atandard 
to  control  thaae  aubatancaa  would  take 
conaiderable  time.  Since  there  ia  a  clear 
need  for  a  PEL  to  protect  againat  the 
aignificant  riak  aaaociatad  arith 
expoeurea  to  wood  dust  and  grain  duat. 
and  there  ia  now  auffldent  health  and 
feasibility  data  to  justify  setting  a  PEL.  it 
ia  imperative  that  OSHA  act  promptly  to 
protect  worfcera  expoeed  to  theae 
haxardoua  substances.  The  analyses  of 
these  data  ara  provided  in  the 
discussion  of  these  substancae  in 
Section  VL  In  the  case  of  wood  duet  the 
Inter-Industxy  Wood  Coordinating 
Committee  indicated  their  concurrence 
regarding  adoption  of  a  5  ag/m' 
standard,  arhlch  represents  part  of  the 
standard  OSHA  is  proposing  for  wood 
dust  (Ex.  3-748  and  60). 

In  tiie  caae  of  sulfur  dioxide,  the 
commeoler  indicated  that  deletion  wes 
appropriate  due  to  the  existence  of  e 
peat  raoord  (Ex.  8-65  and  Docket  No.  H- 
099).  OSHA  agrees  that  the  past  public 
record  must  be  coasidered.  and  has 
incorporated  the  previous  SOi  record 
into  the  record  tor  thia  ntlemaking  (Ex. 


10-45).  OSHA  haa  carafully  oonaidered 
all  nievant  infonnation  from  tha 
pravioua  SOi  record  in  maUng  ita 
dedaion  regarding  a  PEL  for  aulf^ 
dioxida.  and  the  OSHA  analyaia  of  diet 
record  b  included  in  the  dlaoiaaion 
eatablishing  the  PEL  for  suKur  dioxide. 

In  the  case  of  styrane.  acrylamide, 
and  a  few  other  substances,  questions 
arere  raised  regarding  the  adequacy  of 
availabla  Information  to  develop  a  PEL 
in  thia  rulemaking.  Questiona  arere 
raiaed  reganfing  definition  of 
cardnoganidty,  fnalbflity  (economic 
and  techncriogical).  proper 
claaaiiicationa  of  health  effecta.  and  the 
proper  PEL  (Ex.  S-742  and  70).  In  aome 
inatancaa.  OSHA  beUevea  that  aufBdent 
information  area  not  available  to  reach  a 
final  determinatian  regarding 
carcinogenidty.  Hoaraver.  information 
aubmitted  by  the  commentera.  together 
arith  material  conaidered  in  the 
development  of  the  PropoaaL  area 
adequate  to  permit  OSHA  to  reach  a 
conduaion  reganfing  tha  PEL  The 
detaila  of  theae  analysea  are  induded  in 
Section  VI. 

In  aome  inatancaa  OSHA  has 
apedficaDy  indicated  that  a  apedfic 
ravlaed  PEL  may  not  hdly  eliminate 
aigniflcant  risk  of  material  impairment 
In  many  instancea  thia  ia  due  to 
information  end  data  limitationa  noted 
in  the  diacuasion  for  that  apedfic 
aubstanca.  However,  the  PEL  ia  baaed 
on  the  best  current  interpretation  of  data 
available  at  the  time  of  promulgation  of 
the  regulation.  A  PEL  may  change  as 
more  information  becomes  available,  or 
more  acoirate  analjrtical  procedures  are 
developed.  As  an  example,  the  PEL  for 
asbestos  initially  adopted  in  1971  aras 
revised  in  1972.  This  levd  wes  modifled 
in  1976  and  revised  again  in  1988.. 

After  due  eonaideratioo  of  all 
auggestions  to  delete  aubatancaa  from 
thia  rulemaking.  OSHA  haa  determined 
that  the  only  aobatanoe  to  be  deleted 
from  this  rulemaking  is  chromyl  chloride 
for  which  a  PEL  was  coasidered  but  not 
adopted  because  OSHA  had  not  given 
adequate  notice  in  the  Proposal.  In  the 
case  of  three  other  substances  (asphalt 
fibrous  glass  and  mineral  wool),  a 
dedsion  regarding  a  specific  PEL  is 
being  delayed.  OSHA  has  diacuaaed  the 
reaaona  for  adopting  each  PEL  in 
Sedion  VI  of  the  preamble  to  thia 
atandard. 

Aa  part  of  the  public  hearing 
aubmiaaiona  and  praaentatioaa,  several 
individuals  suggested  expansion  of  the 
rulemaking  to  include  provisions  for 
exposure  monitoring  and  madlcal 
surveillance;  Ex.  8-3  (Landrigan):  Ex.  104 
(AFL-aO):  Ex.  3-751  (Food  ft  Alfied 
Service  Trades  Dept);  (Ex.  42  and  liT 


(UAW):  Ex.  43  (Framin);  Ex.  8-61 
(Worken  Institute):  and  8-85  (hieluia). 
OSHA  haa  adopted  ancillary  provisions 
for  each  aubatance  regulated  through 
6(b)  rulemaldng.  After  17  yeara.  these 
proviaioru  are  induded  in  only  the  24 
exiatii«  individual  aubstanca  OSHA 
^  standards.  OSHA  finds  that  this 
*  rulemaking  is  not  the  appropriate 
mechanism  for  extending  the  andllary 
proviaiona  to  all  substances  covered  by 
the  Z-Tablea  and  agreea  wnth  the 
following  commenta  of  PPG  and  Dow: 

FinDier  expansioa  of  this  rule  to 
■pecifkally  impose  additional  regulatory 
requirements  sach  as  medical  surveillance, 
recordkeeping,  personal  protective 
equipment  and  training  would  unnecessarily 
complicate  and  confuse  the  main  obiective  of 
this  proposal  rule.  There  is  alao  a  greater 
likelihood  of  challenge  that  has  Iteen  an 
impediment  to  previous  sttempts  to  revise  air 
contaminant  levels  such  as  the  Standards 
Completion  Process  Project.  Ex.  3-1158 
(PPG) 

While  we  believe  OSHA  should  not  adopt 
medical  surveillance  and  exposure 
monitoring  provisions  in  this  rulemaking,  we 
do  believe  OSHA  should  promulgate  generic 
medical  surveillanoe  and  exposure 
monitoring  standards  in  a  timely  fashion.  Ex. 
188  (Dow) 

On  September  27. 1988.  OSHA 
published  Advance  Notices  of  Proposal 
Rulemaking  (ANPRM)  covering  "Generic 
Standards  for  Expoaure  Monitoring"  (53 
FR  32591-32505)  and  "Medical 
Surveillance  Programa  for  Employees" 
(53  FR  32505-32588). 

It  waa  pointed  out  by  Dr.  L  Rosenthal, 
Rohm  and  Haas  Co.,  that  "if  in  die 
future  OSHA  aupplements  up-to-date 
exposure  standards  with  generic  how-to 
standards  addressing  medical 
surveillance,  monitoring,  personal 
protective  equipment  and  other  similar 
items  the  Agency  anil  have  established 
over  400  defacto  complete  standards." 
(Ex.  Tr.  3-17).  OSHA  therefore  believes 
that  consideration  of  exposure 
monitoring  and  medical  surveillance  is 
best  adiieved  through  the  generic 
approach  which  has  been  initiated  with 
the  two  September  27. 1968,  ANPRM's. 

The  legal  and  policy  justification  for 
limiting  tiiis  rulemaking  to  development 
of  PELa  ia  detailed  in  the  Legal 
Authority  Section  of  this  Preamble.  The 
appropriateness  of  addressing  PELs 
prior  to  considering  andllary  provisions 
was  alao  endoraed  on  technical  grounds 
by  Dr.  Marcua  Key,  former  Director  of 
NIOSH  (Ex.-  TR  1-233,  TR  1-265:  TR 
1-266). 

Several  commentera  were  concerned 
with  die  computational  formula 
preaently  noted  in  i  1910.1000(d)(2).  for 
example.  Ex.  3-742  (SIRC):  Ex.  3-877 
(RMA)  and  Ex.  165  (CMA).  These 


concerna  relate  to  the  lack  of  a        ! 
reqakenent  diat  dite  formula  should 
apply  only  to  those  situations  in  which 
an  additive  efiCed  ia  preaenL  In  contraat 
the  ACGIH  diacuaaion  of  the  Threshold 
Limit  Value  for  Mixtures  (TLV  and  BEI 
for  1988-881  p.  42)  states  tiiat  tins 
equation  ia  applicable,  "when  two  or 
more  hazaidoua  aub8tan:xa.  which  ad 
upon  the  aame  oi;gan  system,  are 
present,  their  oomlrined  eSect  rather 
than  that  (rf  either  individually,  should 
be  given  primary  consideration."  This 
reference  goes  on  to  state  that 
"exceptions  to  the  above  rule  may  be 
made  when  there  is  a  good  reason  to 
believe  that  the  chief  effects  of  the 
different  liarmful  substances  are  not  in 
fad  additive,  but  independent  as  when 
purely  local  effects  on  different  organs 
of  the  body  are  produced  by  the  various 
components  of  the  mixture." 

The  Proposal  only  redesignated 
paragraph  1 19iai000(d)  as 
Sl910.1000(f)  (53  FR  21263).  a  change 
whidi  is  no  longer  necessary.  There  was 
no  intent  to  reconsider  or  darify  this 
paragraph  as  part  of  this  rulemaking. 
This  subjed  was  not  discussed  in  the 
Proposal  and  was  not  a  topic  for 
consideration  as  part  of  ttds  rulemaking. 
Therefore,  it  is  not  appropriate  to 
consider  any  changes  to  the  mixture 
equation  at  this  time. 

During  the  Public  Hearing  a  few 
commentera  made  specific  suggestions 
regarding  other  expansions  to  the 
subjects  covered  under  this  rulemaking. 
These  included: 

(1)  Expansion  of  the  PELa  to  non-traditional 
work  shifts  (TR  »-231.  3-234  (Arco)).  OSHA 
is  aware  that  work  schedules  in  excess  of  8 
hrs/day  are  becoming  more  common. 
However,  it  is  clear  that  this  rulemaking  did 
not  provide  an  appropriate  platform  for  full 
discussion  of  the  technical  problems 
assodated  with  adjusting  PELs  for  work 
shifts  other  than  an  8  hr/day.  It  appears  that 
such  a  question  is  highly  substance  spedfic 
depending  on  the  toxicology  and  body 
clearance  mechanisms,  and  the  significance 
of  short  term  exposure  peaks.  As  such  it  may 
be  more  appropriate  to  provide  guidance  in 
the  fonn  of  an  interpretation  of  acceptable 
alternate  approaches  to  extrapolating  the  8 
hr.  PEL  to  other  work  shift  periods.  This 
might  be  developed  through  the  OSHA 
Industrial  Hygiene  Technical  Manual  ot  the 
Field  Operations  Manual  so  it  could  be 
implemented  on  a  case-by-case  basis.  OSHA 
believes  that  this  type  of  expansion  of  a 
Proposal  intended  to  address  only  PELa  is  not 
justified.  The  use  of  PELs  developed  using  a 
10  hr.  definition  for  developing  8  hr  TWA 
PELs  is  supported  by  NIOSH  testimony  (Ex. 
8-47)  and  this  approach  has  been  used  in  this 
rulemaking. 

(2)  Representatives  of  the  Workers  Institute 
for  Health  and  Safety  suggested 
incorporating  surface  ctmtaminated  limits. 


sudi  as  those  recommended  by  hOOSH  and 
Q>A  lor  polychlorinated  biphnyb  (PCS)  that 
are  used  in  the  dean-up  of  the  New  Mexico 
State  Highway  Department  Building  (TR  7- 
123  and  7-124).  dearly  tiiis  represents  an 
exposure  index  «vhich  is  significantly 
different  from  "Air  rnntaininants"  which  is 
the  subject  of  this  Proposal  OSHA  therefore 
concludes  that  extension  of  this  rulemaking 
to  indude  consideration  of  surface 
contamination  limits  is  not  appropriate. 

(3)  Mr.  Ridiard  Henderson  lepiesinling  the 
Chlorine  Institute  recommended  diat  rather 
than  reducing  the  PEL  for  mercury.  OSHA 
maintain  the  existiiig  PBL  and  develop  a 
comprehensive  standard  which  indudes  a 
requirement  Cor  periodic  urinary  OKrcury 
determination.  The  question  of  the 
appropriate  PEL  for  mercury  is  discussed  in 
Section  VI  of  this  preamble.  Regarding  the 
suggestion  of  urinary  measurements  whidi 
could  be  considered  for  many  substances 
oth«'  than  mercury.  OSHA  finds  that  this 
represents  an  exposure  index  which  is 
significantly  different  from  "Air 
Contaminants'*,  the  subjed  of  this 
rulemaking.  OSHA  concludes  that  extension 
of  this  ralemaking  to  cover  this  subject  is  not 
appropriate. 

In  summary.  OSHA  has  reviewed  all 
comments  to  the  record  which  might 
result  in  changes  to  the  boundaries  of 
the  rulemaking  defined  in  the  ProposaL 
OSHA  finds  that  the  suggested  additions 
and  deletions  would  not  be  appropriate 
in  light  of  the  objectives  for  this 
rulemaking  established  by  OSHA  and 
didated  by  the  statutory  requirements 
oftheOSHAct 

Therefore.  OSHA  concluded  that  the 
428  substances  listed  in  Table  I-E  of  the 
Proposal  (53  FR  20968-20976)  should  be 
considereid  for  change  in  the  PEL  as  part 
of  this  regulation.  These  substances  are 
listed  in  the  Index-Locator  Sedion  (D)  of 
this  preamble. 

The  Z-l-A  Table  in  this  regulation 
also  incorporates  the  existing  PELs  for 
(1)  The  160  substances  from  the  existing 
Z-Tables,  which  were  not  considered 
for  changes  in  the  PEL:  (2)  9  substances 
for  which  6(b)  rulemaking  is  in  progress: 
and  (3)  some  of  the  24  substances 
covered  by  individual  OSHA  standards 
where  some  sectora  are  not  covered  by 
the  individual  substance  standard. 

The  Z-l-A  Table  lists  all  substances 
covered  by  this  regulation,  whether  or 
not  the  PEL  has  been  changed,  whether 
or  not  a  6(b)  standard  has  been 
undertaken  on  a  spedfic  substance,  and 
whether  or  not  a  6(b)  standard  covere 
the  substance  either  fully  or  partially.  In 
the  case  of  substances  regidated  by 
individual  substance  OSHA  standards, 
the  Z-l-A  Table  cross  references  the 
individual  standard, 
aauae  CODE  46is-is-« 
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lablt    IV-P-I   Sublf  ncaa   for  which  OSHA  Ha«   Initiaf  d   6(b)   RulMUiking. 


CHPflCAL  WAMK 


1*3-Butadi«n« 

Cadaiun  Duct  and  Fiaa* 

2-BthoK7«thanol  (Calloaolva) 

2-lthoK7«thyl  Ac«t«t« 

Ethylana  Dibroaid* 

Methyl  Calloaolv* 

Hathyl  Calloaolva  Acatate 

Nathylana  Chloride 

4,4 '-llathylanadiaiiilina 


TABLE  IV-D-?    S..h«tance^  B^yulAted  bv  OSHA  Under  SPrtJOB  6(bl> 
CHEMICAL  NAME  STANDARD 


2-Acetylaninof luorine 

Acrylonitrile 

4-ABinodiphenyl 

Araenic  (Inorganic) 

Aabeatoa 

Benzene 

Benzidine 

Bia-Chloromethyl  Ether 

Coke  Oven  Emiaaions 

Cotton  Dust 

1 , 2-Dibroino-3-Dichl6ropropane 

3 , 3 • -Dichlorobenzidine 

4-Diinethylaininoazobenzene 

Ethylene  Oxide 

Ethyleneimtne 

Formaldehyde 

Lead 

Methyl  Chlorooiethyl  Ether 

2-NaphthylaiBine 


1910.1014 

1910.1045 

1910.1011 

1910.1018 

1910.1001 

1910.1028 

1910.1010 

1910.1008 

1910.1029 

1910.1043 

1910.1049 

1910.1007 

1910.1015 

1910*1047 

1910.1012 

1910.1048 

1910.1025 

1910.1006 

1910.1004 


r 
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TABLE      lV-D-2.        Sab«fncg«     R«fulat«d     bv     QSHA     Utider     Section     6(b) 
(continuad). 


CHEMICAL  NAME 


STANDARD 


3-N«phth7l«aine 
4-Nltrobiph«nyl 
n-Nitroaodiaethylaaine 
b-Propiolac  tone 
Vinyl  Chloride 


1910.1009 
1910.1003 
1910.1016 
1910.1013 
1910.1017 
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E.  Special  Considerations 

In  the  Proposal  several  substances 
were  identified  (53  PR  20078,  Tables  t-F- 
A.  1-F-^  1-F-C  and  I-F-D)  as  requiring 
special  attention.  This  was  due  to  the 
presence  of  "significant  differences" 
between  the  exposure  limits 
recommended  by  the  various  data  bases 
initially  considered  in  this  rulemaking. 
This  same  Section  of  the  Proposal  also 
identified  some  basic  assumptions  used 
to  initially  simplify  the  definition  of 
"significant  difference."  The  objective  of 
this  effort  was  to  encotirage  comments 
during  the  Public  Hearing  process  for 
those  substances  n^ere  there  was 
greater  potential  for  uncertainly 
regarding  the  proposed  PEL 

Comments  were  received  on  some  of 
these  substances.  NIOSH  (Ex.  B-47) 
commented  on  all  those  substances  for 
whidi  a  VEL  existed,  as  well  as  for 
many  other  substances  noted  in  these 
four  Tables.  Extensive  comments  were 
submitted  regarding  the  proposed  PEL* 
for  Acetone  (Ex.  8-54. 3-«e.  3-061.  S-741. 
Tr.  VI  pp.  8»-247);  Acrylamide  (Ex.  3- 
961):  Carbon  disulfide  (Ex.  8-ia  8-45. 3- 
650.  3-674. 3-897.  3-045.  3-1158.  3-753): 
and  Sulfur  dioxide  (Ex.  3-1123. 8-22.  fr- 
57, 8-65. 3-34a  8-0).  A  considerable 
number  of  comments  were  also  directed 
at  the  selection  of  RELs  (SOCMA.  Exs. 
3-891  and  176;  Dow  Chemical  Ex.  »-741: 
Rubber  Manufacturers.  Ex.  3-877).  For 
example.  GE  (Ex.  170)  stated: 

It  is  apparent  from  the  testimony  given 
during  the  hearings  and  conunents  submitted 
into  the  rulemaking  record  diat  the 
Recommended  Exposure  Limits  (RELs)  are  a 
source  of  considerable  controversy  *  *  *  a 
wide  cross-section  of  occupational  health 
professionals  from  industry,  government  and 
academia  believe  tliere  are  sulMtantial  flaws 
in  tlw  the  contract  process  under  which 
NIOSH  RELs  were  developed,  including 
limitations  in  peer  reviewrs.  feasibility 
considerations,  and  the  methodologies 
employed  in  the  extrapolating  animal 
toxicological  data  and  limited  epidemiology 
findings  to  workplace  exposure  limits.  (Ex. 
170) 

NIOSH  pointed  out  that  "Each 
Criteria  Document  is  reviewed  by 
experts  representing  affected  industries, 
organized  labor,  and  trade  or 
professional  organizations,  and  by 
scientists,  physicians,  and  other  health 
professionals  with  related  experience  in 
academia.  government,  or  industry.  The 
number  of  Uiese  external  peer  reviewers 
normally  is  greater  than  10  and  often 
exceeds  twice  that  number.  In  addition 
to  the  invaluable  contribution  their 
comments  make  to  the  completed 
Criteria  Document.  OSHA  receives, 
along  with  the  completed  Criteria 
Dociunent  the  fiill  text  of  eadi 


reviewer's  written  comments 
accompanied  by  itemized  annotations 
indicating  how  the  draft  was  modified  in 
response,  or  providing  the  rationale  if 
the  comment  or  recommendation  was 
not  adopted.  Each  Criteria  Document 
contains  an  extensive  summary  in  which 
the  basis  for  the  Recommended 
Exposure  Limit  (REL)  is  carefully         j 
developed  with  clear  and  explicit 
citation  of  the  data  relied  iqran  at  all 
steps  of  the  logical  development  No 
other  source  of  exposure  limits 
approximates  the  comprehensiveness  of 
these  documents"  OSHA  believes  that 
its  use  of  the  RELs  in  this  rulemaking  is 
appropriate. 

These  submissions  achieved  the 
OSHA  objectives  of  stimulating  the 
input  of  new  data,  analyses,  and 
information  to  assist  OSHA  in  this 
rulemaking  based  on  the  full  record  for 
each  individual  substance.  Thfe 
discussion  and  application  of  this  ^     j 
information  to  set  specific  FELs  is '     ' 
included  in  the  individual  substances 
discussions  in  Section  VI  of  this 
Preamble. 

While  OSHA  did  initially  identify 
basic  assumptions  regarding  significant 
differences  (53  FR  20077),  the  final 
OSHA  decision  regarding  selection  of  a 
specific  PEL  is  based  on  a  case-by-case 
assessment  of  the  health  effects, 
significant  risk,  material  inq)airment  of 
health,  available  sampling  and 
analytical  methods,  and  technological 
and  economic  feasibility  considerations. 

Anothra*  special  consideration  was  the 
question  of  dealing  with  substances  for 
which  there  are  sampling  and  analytical 
limitations  (Table  I-F-£  of  the  Proposal. 
(53  FR  20978)).  This  was  also  identified 
as  a  concern  in  Question  0  of  the 
Proposal  (53  FR  20961).  The  respmises  to 
this  question  are  detailed  in  Section  V  of 
this  Preamble.  OSHA  concurs  that 
adequate  sampling  and  analytical 
methods  are  required  to  permit 
enforcement  of  a  PEL  However,  OSHA 
believes  that  an  adequate  sampling  and 
analytical  method  exists  when  such 
methods  are  fully  described  in  the  open 
literature,  or  when  otherwise  readily 
available. 

The  Public  Hearing  did  not  provide 
much  additional  information  regarding 
sampling  and  analytical  methodb  for 
those  substances  identified  as  having 
inadequate  sampling  and  analytical 
methcxis.  However,  a  method  was 
identified  for  substilisins  and  was 
entered  into  the  docket  (Ex.  8-70). 
Included  in  Table  IV-E-1  of  this  section 
are  the  substances  noted  in  Table  I-F-^ 
of  tiie  Proposal  (53  FR  20078)  and  two 
additional  substances  (oxygen  difluoride 
and  phenylphosphlne)  whidi  were 


inadvertentfy  omitted  from  the  listing  of 
substances  with  inadequate  sampling  or 
analytical  methods  along  with  one 
substance,  cyanamide.  which  was 
erroneously  listed  as  having  no  method. 

OSHA  Iras  also  considered  the 
concerns  identified  regarding  the  need 
for  a  more  extensively  tested  analytical 
method  (Ex.  3-960:  Ex.  8-47)  for 
enforcement  purposes.  OSHA  believes 
that  enforcement  can  be  initiated 
without  such  detaUed  methods.  The 
O^IA  docket  includes:  (1)  Reference  to 
a  fiilly  developed  and  extensively  tested 
OSHA  or  NIOSH  sampling  and 
analytical  procedure  or,  (2)  a  description 
of  an  OSHA  in-house  sampling  and 
analytical  method  for  all  but  the  seven 
substances  listed  in  Table  IV-&-1. 
OSHA  tiierefore  believes  there  will  be 
no  problems  with  enforcement  of  the 
PELs  for  all  but  these  seven  substances. 
This  is  consistent  with  conclusions  of 
NIOSH  regarding  implementation  (Ex. 
8-47).  Since  devdopment  of  sami^ing 
and  analytical  procedures  is  a  dynamic, 
rapidly  progressing  technology.  OSHA 
also  believes  it  is  apiHt>priate  to  adopt 
PELs  for  the  seven  substances  (based  on 
the  Proposal  and  the  Public  Hearing 
record),  but  stay  enforcement  of  these 
PELs  until  adequate  sampling  and 
analytical  methods  are  available  At 
such  time.  OSHA  wiU  publish  in  the 
Fedetal  Registar  its  determination  that 
such  methods  exist  (together  with  a 
copy  of  the  method),  and  indicate  the 
prop<Med  effiective  date  for  enforcement 
of  the  PEL  for  the  substance  in  question. 

As  time,  resources  and  priorities 
permit.  OSHA  will  attempt  to  initiate  a 
program,  in  conjuncticm  with  NIOSH.  to 
develop  more  extensively  tested 
sampling  and  analytical  methods  for 
those  substances  where  only  in-house 
methods  are  noted  in  the  Proposal 

OSHA  further  considered  the  three 
alternative  approadies  described  in  the 
Proposal  regarding  interim  procedures 
for  handling  those  substances  requiring 
special  attention  (53  FR  20e7fr-aoe70). 
OSHA  encouraged  public  comment  on 
this  subject  by  induding  a  question 
(number  14)  in  the  ProposaL  The 
responses  to  this  question  are  detailed 
in  Section  V  of  this  preamble  and 
indicate  tiie  desireabilify  of 
implementing  new  PELs  promptiy.  even 
if  &y  represent  only  interim  values. 

Therefore.  OSHA  is  iwoceeding  to 
promulgate  limits  for  all  of  tbe 
substances  included  in  the  Proposal 
where  statutory  requirements  are  met 
wbae  also  indentifying  some  substances 
which  appear  appropriate  for  future 
consideration. 


■^^^ ™  ^^^^^^^^^' 
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1.  AluBinuB  alkjla 


2.  Ithylidana  norbomcna 


3.  Haxafluoracatona 


4.  Harcurj  (alkyl  coapounda) 


5. 


Difluorlda 


6.     Fhaojlphoaphina 
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7.     Sulfur  pantafluorlda 
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F.  Construction,  Maritime  and 
Agriculture  Segments 

Currently  the  exposure  limits  which 
apply  to  construction  are  the  ACGIH 
Threshold  Limit  Values  of  Air 
Contaminants  for  1970  and  certain 
substance  specific  section  6(b) 
standards.  See  29  CFR  1920.55. 58  and  29 
CFR  1910.19.  OSIIA  is  required  to 
consult  with  the  Advisory  Committee  on 
Construction  Safety  and  Health  prior  to 
proposing  new  standards  that  have  a 
mafor  Impact  on  construction.  See  29 
CFR  1911.10(a).  OSHA  is  in  the  process 
of  formally  consulting  with  the 
Construction  Advisory  Committee.  After 
receiving  their  recommendations  and 
studying  feasibility  issues  for 
construction.  OSHA  intends  to  prtqmse 
amendments  covering  exposures  to  toxic 
substances  in  construction  reflecting  the 
facts  in  this  final  preamble  and 
standard,  and  the  views  of  the 
Dmstruction  Advisory  Committee. 

Parts  1916. 1917  and  1918  of  29  CFR 
cover,  respectively,  employment  in 
shipyards,  marine  tetmiiials  and 
lon^oring.  Part  1916  for  shipyards 
references  the  1970  TLVs.  of  the  ACGffi 
See  29  CFR  1915.5  and  1915.12(bX3).  Part 
1917  for  marine  terminals  references  the 
current  Z-Tables.  See  29  CFR  1917.2(p). 
and  1917.23.  Part  1918  for  longshoring 
refers  to  "dangerous  gaseous 
contaminants  not  immediately 
dangerous  to  life"  and  "heavy 
concentrations  of  dusts."  See  29  CFR 
1918J3  (e)  and  (f).  Certain  substance 
specific  section  6(b)  standards  also 
cover  these  industries.  See  29  CFR 
1910.19. 

OSHA.  as  part  of  the  rulemaking 
covering  construction  and  after  studying 
feasibility  for  the  maritime  sectors, 
intends  to  consider  applying  the  final 
standard  to  the  maritime  sectors. 

Subpart  Z  of  29  CFR  Part  19ia  and  the 
included  Z-Tables  specifically  do  not 
apply  to  Agriculture.  See  29  CFR 
1928.21(b).  in  addition,  many  of  the 
chemicals  which  affect  agriculture  are 
pesticides  regulated  by  the  EPA  over 
«vhich  OSHA  may  not  have  jurisdiction, 
pursuant  to  section  4(b)(1)  of  the  OSHA 
Act.  In  the  future  OSHA  will  consider, 
based  on  relevance,  priorities  and 
administrative  resources,  whether  or  not 
it  is  appropriate  to  consider  coverage  for 
agriculture. 

G.  Federalism 

This  final  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12812  (52  FR  41685:  October  Sa 
1067)  regarding  Federalism.  Executive 
Order  12612  requires  that  agencies,  to 
the  extent  possible,  refrain  from  limiting 
state  policy  options,  consult  with  states 


prior  to  taking  any  actions  that  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Executive  Order  provides  for 
preemption  of  state  law  only  if  there  is  a 
clear  Congressional  intent  for  the 
Agency  to  do  so.  Any  such  preemption 
is  to  be  Umited  to  the  extent  possible. 
During  the  development  of  this  rule. 
OSHA  has,  to  the  extent  possible, 
refrained  from  limiting  state  policy 
options  by  developing  a  rule  that 
permits  flexibility  on  the  part  of  the 
States  throu^  thie  use  of  performance 
language.  OSHA  also  consulted  with  the 
States  during  the  public  comment  and 
hearing  period  announced  in  the  notice 
of  proposed  rulemaking  for  this  rule. 
OSHA  specifically  invited  Stephen  Cant 
of  the  State  of  Washington  to  testify 
about  the  state's  experience  in  a  similar 
rulemaking.  OSH  will  continue  to  work 
%vith  the  States  that  have  occupational 
safety  and  health  plans  approved  under 
section  18  of  the  OSH  Act  to  encourage 
those  states  to  develop  their  own 
policies  to  achieve  program  objectives 
and  will  continue  to  work  writh 
appropriate  state  officials  as  they 
present  their  state  standards  for 
approval. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  permito  any 
state  to  develop  its  own  independent 
state  occupational  safety  and  health 
program  that  provides,  among  other 
things,  worker  protection  "at  least  as 
effective  as"  that  protection  provided 
under  the  Federal  program. 

With  respect  to  section  4  of  Executive 
Order  12812.  section  18  of  the  O^  Act 
also  expresses  Congress*  clear  intent  to 
preempt  state  laws  relating  to  issues 
with  respect  to  which  Federal  OSHA 
has  promulgated  occupational  safety  or 
health  standards.  Under  the  OSH  Act.  a 
state  can  avoid  preemption  only  if  it 
submits,  and  obtains  Federal  OSHA 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their  enforcement 
as  mentioned  above.  Occupational 
safety  and  health  standards  developed 
by  such  Approved  Man  States  must 
among  other  things,  be  as  least  as 
effective  in  providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  standards. 

Under  the  OSH  Act.  if  a  state 
develops  its  own  OSHA  approved  state 
program,  it  could  include  additional 
requirements  in  its  standards.  Moreover, 
the  performance  nature  of  this  final  rule, 
of  and  by  itself,  allows  for  flexibility  by 
states  to  provide  at  least  as  much  health 
protection,  consonant  with  the    ^ 
conditions  in  each  state. 


In  summary,  there  is  a  clear  national 
problem,  identified  by  Congress,  related 
to  occupational  safety  and  health.  While 
the  individual  states,  if  all  acted 
collectively,  might  be  able  to  deal  with 
the  health  problems  involved,  most  have 
elected  not  to  do  so  in  the  seventeen 
years  since  the  enactment  of  the  OSH 
Act  However,  some  states  such  as 
Washington  have  taken  action.  Those 
states  which  have  elected  to  participate 
under  section  18  of  the  OSH  Act  would 
not  be  preempted  by  this  final  regulation 
and  would  be  able  to  address  special, 
local  conditions  within  the  framework 
provided  by  this  standard  «vhi)e 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 
State  comments  were  invited  on  the 
proposal  and  those  that  were  submitted 
to  the  record  were  fully  considered  prior 
to  promulgation  of  this  Final  Rule. 

The  agency  certifies  that  this 
document  has  been  assessed  in  light  of 
the  principles,  criteria,  and  requirements 
stated  in  sections  2  through  5  of 
Executive  Order  12621.  There  are  no 
provisions  of  this  rulemaking  that  are 
inconsistent  with  the  principles,  criteria 
and  requirements  stated  in  sections  2 
through  S  of  Executive  Order  12B21. 
States  which  have  approved  state 
occupational  safety  and  health  plans 
may  incur  additional  costs  associated 
with  standards  development  and 
enforcement  as  a  result  of  this 
rulemaking.  Funding  for  these  approved 
state  plan  programs  is  available  from 
OSHA  under  section  18  of  the  OSH  Act 
This  rulemaking  would  not  change  the 
State's  ability  to  discharge  traditional 
State  governmental  functions  or  other 
aspects  of  State  sovereignty. 

H.  Glossary  ~~ 

The  following  terms  and  acronyms 
appear  in  the  standard  and  the  preamble 
supporting  it  This  glossary  is  provided 
as  a  convenience  to  the  reader. 

ACGIH— The  American  Conference 
Governmental  Industrial  Hygienists  is  a 
professional  society  devoted  to  the 
development  of  administrative  and 
technical  aspects  of  worker  health 
protection.  Membership  is  limited  to 
professional  personnel  in  governmental 
agencies  or  educational  institutions 
engaged  in  occupational  safety  and 
healtfi  programs.  The  ACGIH  issues 
guidelines  and  recommendations  in  the 
form  of  Threshold  Limit  Values  (TLVs*) 
which  are  published  aiuiually. 

CAS— The  Chemical  Abstracts 
Service  (CAS)  Registry  Number  is  a 
numeric  designation  assigned  by  the 
American  Chemical  Society's  Chemical 
Abstracts  Service  which  uniquely 
identifies  a  specific  chemical  compound. 
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This  tnlry  allowt  on*  to  ooocluaivdy 
identify  •  •ub«lanc«  ragutUaM  of  Ui« 
naoM  or  naming  ■yttem  ua«d. 

CHRIS— The  ChtmicaJ  Hasards 
RMponM  Information  System  wat 
developed  by  the  US.  Coast  Guard  in 
cooperation  with  the  National  Academy 
of  Science*  to  provide  information  on 
the  handling  and  disposal  of  toxic 
subatances.  CHRIS  consists  primarily  of 
the  Hazardous  Chemical  Data  Manual 
which  contain*  chemical  physical  and 
health  haiard  data  on  approximately 
000  hazardous  chemicals  and 
sutMtances;  and  a  Hazard  Assessment 
Computer  System  in  an  extensive  data 
base  of  the  information  contained  in  the 
Hazardous  Chemical  Data  Manual 

HSOB— The  Hazardous  Substances 
Data  Bank,  a  part  of  the  National 
Library  of  Medidne  System,  will  soon 
be  available  on  OSHA's  Computerized 
Information  System  (OQS).  lliis  data 
bank,  currently  available  through 
TOXNET.  contains  health  and  safety 
profiles  for  over  4100  chemicals.  It 
includes  144  data  elements  in  10 
categories  Including  use  information, 
substance  Identiflcation.  animal  and 
human  toxicity,  environmental  fate, 
standards,  personal  protective 
equipment,  fire,  physical  and  chemical 
properties. 

lARC — The  international  Agency  for 
Reseat  ch  on  Cancer  (lARC)  is  a 
research  organfaMtion  authorized  by  the 
World  Health  Organization  In  1906. 
lARCs  mission  is  to  study  the  causes  of 
cancer  in  the  human  environment.  lARC 
haa  pubtisbed  (and  continues  to  update) 
a  series  of  monographs  on  a  substantial 
number  of  toxic  cheraicals  and 
substance  in  which  the  carcinogenic  riak 
of  these  chemicals  Is  evaluated. 

ILO— The  international  Labour 
Organization  (UjO)  is  a  specialized 
agency  aseodatad  with  the  United 
Natioaa.  Bstablishad  in  1919  as  part  of 
the  Versailles  i^saoe  Treaty,  the  ILO 
serves  to  band  together  governments, 
employers,  and  workars  of  146  nations 
in  an  intamattooal  effort  to  improve 
overall  working  oonditiooa  and  to 
prolwrt  th*  hfs  and  health  of  workers. 

IMIS— The  htagratod  Maaagsoient 
Infonaatlao  System  (DtOS)  is  a  data 
base  devekyed  by  06HA  in  1979  wtdt 
sampling  inracaiatioa  on  BMire  than 
1004)00  swbstancaa.  Tha  0413  contains 
expoaura  maasaremente  obtained  by 
OSHA  oompbanoe  ofBoers  during 
thousanda  of  health  inspections;  it  Is  the 
moet  extenaiv*  data  base  of  ita  kind. 

Material— TW  tec*  ''material "  to  used 
in  the  original  standard  whareas 
"substance"  to  used  in  the  revision.  The 
Bteaning  to  the  same. 

MSOS-Thc  Material  Safety  Data 
Sheet  (M8DS)  to  a  oonpilation  of  data 


and  information  on  individual 
hazardous  chemicals  produced  by  the 
manufacturers  and  importers  of  that 
chemical,  as  required  by  OSHA's 
Hazard  Communication  Standard.  29 
CFR  19iai20a  An  MSOS  contains  data 
on  chemical  identification,  current 
exposure  limits,  chemical  reactivity,  firi 
and  expkMion  limits,  and  information  on 
heelth  hazards  and  emergency 
procedures,  spilL  leak,  and  disposal 
procedures,  and  any  needed  special 
protection  or  precautions. 

NIOSH— The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  was  creeted  by  the 
Ocaipational  Safety  and  Health  Act  of 
197a  NIOSH  to  part  of  the  Centers  for 
Diseese  Control  under  the  Department 
of  Health  end  Henan  Servioee.  ito 
mandate  includes  conducting  research 
in  developing  criteria  and/or 
recommendations  to  be  ueed  in  setting 
oocopallonal  exposure  standards, 
identifyiag  and  evaluating  worlcplaoe 
hazanto,  OMasareraent  tedmiques,  and 
control  tachnologies,  and  providing 
professional  education  as  well  as  health 
and  safety  Information. 

NOES— The  National  Occupational 
Exposure  Survey  (NOES)  to  s  data  base 
completed  in  19B2  by  NIOSR  NOES  to 
the  successor  to  the  first  such  data  base, 
completed  by  NIOSH  in  1974.  and 
known  as  the  National  Occupational 
Hazard  Survey  (NOH8).  The  NOES  data 
base  contains  a  sample  of  the  number  of 
persons  exposed  by  substance  and 
industry  from  approximately  4500 
businesses  in  m  geographic  areas  In  the 
U.S.  These  surveys  provide  national 
estimates  of  potential  exposure  to 
wotkptace  hazards,  by  industry  and 
occupational  group. 

OaS— The  OSHA  Computerized 
Infofmation  System  to  a  comprehensive 
data  base  that  contains  information  and 
data  on  standards  interpretation, 
chemical  infionnation.  hazardous  waste 
sctlvity,  S(aKl)  dtations,  s  health 
hazard  evaluation  index,  training 
materials,  and  other  information 
compiled  by  OSHA  on  subiecte  related 
to  oocupatianal  safety  and  health. 

OSHA  HS  Number-A  Haahh 
Standard  (HS)  number  to  a  4-digit  code 
assigned,  (or  ease  in  reference,  to  each 
of  the  hazardous  substances  or 
chemicato  considered  for  chanis  of  FBL 
inthtoi 


PBLi    Psrmissible  Bxpoaufe  Lfaalto 
(PBLs)  ara  limito  devetoped  by  OSHA  to 
indicate  tha  oiaximan  airborne 
concentration  of  a  cxmtaadnant  to  which 
an  employee  OMy  be  expoeed  over  the 
duration  specified  by  the  type  of  PEL 
assigned  to  that  contaminant 


Proposal — Refen  to  the  June  7. 1998. 
Notice  of  Proposed  Rulemaking  (NPRM). 
Air  Contaminants. 

REL — Recommended  Exposure  Limito 
(RELs)  sre  tosued  by  NIOSH  to  aid  in 
controlling  hazards  in  the  workplace. 
These  limito  are  generally  expressed  as 
8— or  10— hour  llVAs  for  a  40-hour 
workweek  and/or  ceiling  leveto  with 
time  limito  ranging  from  instantaneous 
to  120  minutes.  RELs  are  publtohed  in  a 
variety  of  NIOSH  documento. 

RTECS— The  Registry  of  Toxic  Effects 
of  Chemical  Substances  (RTECS)  to  a 
data  base  that  Itoto  an  identification 
number,  synonyms.  Department  of 
Transportation  (DOT)  hazard  label 
information.  EPA  Toxic  Substances 
Control  Act  (TSCA)  information.  OSHA 
and  Mine  Safety  and  Health 
Admintotration  (MSHA)  air  exposure 
limits,  and  animal  and  human 
toxicologic  data. 

Substance— The  term  "substance"  to 
used  in  the  revised  standard  whereas 
"material"  to  used  in  the  originaL  The 
meaning  to  the  same. 

TLV^— The  Threshold  Limit  Value 
(TLV*)  to  a  registered  trademark  for  an 
expoeora  limit  developed  by  the 
American  Conference  of  Governmental 
Industrial  Hygienisto  (AOGIH).  A  Itoting 
of  TLVs  may  be  found  in  the  ACGIH-s 
"Documentation  of  the  Threshold  Limit 
Values  and  Biological  Exposure  Indices 
for  19e8-198a"  TLVs  may  be  stated  as  a 
time-«veighted  everage  (TLV*-TWA).  a 
Short-Term  Exposure  Limit  (TLV^ 
STEL).  or  a  Threshold  Limit  Value 
CeUii^fTLVM:). 

TSCA— The  Toxic  Substances  Control 
Act  (TSCA).  admiatotered  by  the 
Environmental  Protection  Agency  (EPA), 
was  passed  by  Congress  to  protect 
human  health  and  the  environment  by 
requiring  testing  and  necessary  use 
restrictions  to  regutote  the  commerce  of 
certain  chemical  substances. 

WHO— The  World  Health 
Oiganization  (WHO)  to  part  of  the 
United  Nations.  WHO'S  progranu  in 
occupational  health  indude 
development  of  an  occupational  health 
infotmation  system,  criteria  for  early 
detection  of  hisalth  impairment,  and  the 
development  of  internationally 
recommended  health-based  permissible 
exposure  limito  for  occupational 
exposure  to  toxic  substances. 

X  Clearance  of  Information  Collection 
RequirementM 

On  March  31. 1089.  the  Office  of 
Management  and  Bodgrt  (OMB) 
published  s  new  6  CFR  Part  132a 
implementing  the  information  collection  . 
proviaions  of  the  Paperwork  Reduction 
Act  of  198a  44  U.S.C  3501  e<  S09.  (48  FR 


13888).  Part  132a  which  became 
effective  on  April  sa  19B3,  seto  forth 
procedures  for  agencies  to  follow  in 
obtaining  OMB  clearance  not  tater  than 
the  date  of  publication  of  the  proposal  in 
the  Fadaral  Ragtolwr  for  collection  of 
information  reqniremento  contained  in 
proposed  rules.  It  also  requires  agencies 
to  indude  a  statement  in  the  notice  of 
propoeed  rulemaking  indicating  that 
audi  information  requiranento  have 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwoik 
Reduction  Act  The  PELs  update 
standard  will  create  no  additional 
recordkeeping  requiremento. 

/.  Maintaining  Z-Tables  Current 

Thto  Rulemaking  was  designed  to 
overcome  an  18  year  gap  between  the 
1971  adoption  of  the  PELs  in  the  29  CFR 
1910.1000  Z-Tables  and  the  present 
During  this  time  period  there  were 
extensive  changes  in  toxicology  and 
health  effecto  information,  and  the 
application  of  available  control 
tedinologies.  Thto  resulted  in  the 
existing  Z-Tables  in  29  CFR  19iai000 
being  out  of  date  and  incomplete.  The 
new  information  demonstrated  that 
some  workera  are  not  protected  from 
exposure  levels  which  represent  a 
siipiificant  risk  of  material  impairment 
of  health. 

Because  of  die  magnitude  of  changes 
during  this  18-year  period,  thto 
Rulemaking  has  involved  a  large  number 
of  substances  and  interested  parties. 
Consequently,  OSHA  designed  thto 
Rulemaking  to  use  as  a  starting  point  the 
well  established  TLVs  and  REL's.  The 
record  during  the  public  hearing  was 
then  used  to  determine  the  appropriate 
final  PEL,  consistent  ivitfa  OSHA's 
statutoiy  obligations. 

As  a  follow-up  to  this  Rulemaking 
OSHA  plans  to  develop  and  implement 
a  methodology  which  will  permit  OSHA 
to  keep  the  PELs  current  as  time  goes 
on.  This  point  was  raised  by  several 
commentora  during  the  public  hearing 
(ORG,  TR  3-288:  NAM.  TR  3-338:  G.E.. 
TR  ft-172),  without  specific  detail 
regarding  the  best  procedures  OSHA 
should  follow.  OSHA  agrees  widi  these 
suggestions,  and  from  the  start  of  this 
Rulemaking  has  been  considering  how 
this  obfective  can  be  attained.  The 
program  would  be  desisted  to  be 
applicable  to  all  sectors  (general 
industry,  maritime,  construction,  and 
agricultore).  The  methodology  adopted 
will  be  designed  to  avoid  duplicative 
efforto  or  gape  in  coverage,  to  be 
protective  of  workers,  and  to  be  cost 
effective. 

Updating  the  PELs  in  the  Z-Tables  on 
a  regular  basto  insures  that  the  latest 
evidence  to  considered  as  it  becomes 


available,  and  that  appropriate  action  to 
either  reduce  or  increase  permissible 
leveto  is  inittated  promptly.  Commenters 
to  this  rulemaking  died  several 
substances  for  which  they  believed 
significant  new  information  wrould 
become  availaUe  in  the  near  future. 
OSHA  intends  to  evaluate  such 
evidence  and.  if  apprcqnriate.  to  initiate 
prompt  action  to  revise  the  Z-Tables. 
OSHA  may  take  such  action  on  a  single 
substance  or  on  several  substances. 
This  continual  dynamic  process  of 
evaluation  and  revision,  consistent  with 
the  priorities  of  the  Agency  will  insure 
that  the  Z-Tables  reflect  the  latest 
scientific  evidence  on  the  risks  posed  by 
the  listed  substances. 

OSHA  wiH  use  a  variety  of  sources  to 
determine  which  substances  will  be 
considered  for  updating.  Information 
developed  as  a  result  of  NIOSH  studies 
and  the  annaul  updating  of  the  TLVs 
will,  of  coarse,  he  used  by  091A. 

At  thto  time  OSHA  has  not  developed 
the  detaito  of  the  up-date  process.  It  is 
antidpated  that  it  will  be  planned  writh 
regulariy  scheduled  update  intervals, 
somewhere  between  2  and  5  years.  The 
process  is  expected  to  follow  full  6(b) 
rulemaking  procedures. 

V.  Sununary  of  Commenters*  Responses 
to  NPRM  Questions 

In  the  preamble  to  the  proposed  rule 
(53  FR  20961).  OSHA  asked  interested 
parties  and  the  public  for  infonnation 
related  to  27  questions.  These  questions 
addressed  a  large  number  of  issues, 
audi  as  the  acope  of  the  rulemaking,  the 
appropriateness  of  the  proposed 
exposure  limits,  the  availability  of 
feasibility  information  for  particular 
substances,  the  definition  of  material 
impairment  of  health,  and  the 
availability  of  engineering  and  cost  data 
relevant  to  this  rulemaking. 

Many  oommentera  (see,  for  example, 
Exs.  3-593, 3-e6a  3-741. 3-744.  3-891, 3- 
896.  3-1005, 3-1161,  8-ia  8-19.  and  8-47) 
submitted  responses  to  the  questions 
raised  by  OSHA.  Of  these  coounentera. 
most  chose  only  to  answer  selected 
questions,  while  NIOSH  provided 
answers  to  all  of  the  issues  raised.  The  - 
responses  of  commenters  to  each  of  the 
questions  specifically  asked  in  die 
preamble  to  the  proposal  are 
summarized  below.  In  addition,  many 
partidpanto  addressed  some  of  the 
issues  ratoed  by  these  questions  in  their 
commento  on  the  health  effecto  or 
feasibility  of  individual  substances. 
These  commento  are  addressed  in 
connection  with  the  preamble 
discussion  for  each  substance.  More 
detailed  responses  to  some  of  these 
commento  are  discussed  in  other 
sections  of  the  preamble,  in  connection 


with  the  health  and  feasibility 
discussions  for  specific  substances. 

1.  Are  sabstancee  included  which 
should  be  excluded  from  this 
rulemaking? 

Several  commenters  (See,  for 
example.  Exs.  3-503,  3-891.  3-896,  3- 
1095,  and  8-47)  responded  to  thto 
question.  There  was  widespread  support 
for  OSiA's  selection  of  substances  for 
regulation.  For  example,  the  Dow 
Chemical  Company  (Ex.  3-741) 
"supports  the  PEL  projed  in  changing 
outdated  PELs."  Several  commenten. 
however,  requested  that  certain  aspecto 
of  the  proposal  be  modified. 

For  example,  Susan  Kemus.  Manager 
of  Government  Affairs  for  the  Synthetic 
Oi^ganic  Chemical  Manufacturers 
Assodation  (SOCMA).  stated: 

We  do  not  believe  any  sabstanoes  iododed 
in  the  propotai  should  be  exdnded,  but  we 
stroE^y  ebiect  to  the  adoptiaa  of  (NIOSH] 
REL's.  We  recommend  that  ACGIH  TLVs  be 
adopted  for  these  substances  *  *  *.  (Ex.  }- 
801,  p.  6). 

George  Talley  and  Michael  Garda. 
industrial  hygienisto  with  the  Los 
Alamos  National  Laboratory,  argued 
that  recommended  exposure  limito 
(RELs)  with  "insuffident  or  oM  *  *  * 
data"  should  be  deleted,  as  also  should 
substances  for  which  sampling  and 
analytical  methods  are  unavailable  {Ex. 
3-1095). 

Commenting  for  the  Chevron 
Corporation.  Stanley  Dryden  stated: 

We  support  the  adoption  oftheACtSiH 
Short-Tenn  Exposure  Limito  (STELs)  that 
were  eatablislied  on  the  basis  of  careful 
review  of  documented  short-term  heehh 
effects.  However,  for  several  substances  tiw 
proposed  STELs  ara  not  adequately  justified 
•  •  •.  We  reoosBraend  that  tiie  proposed 
STCLs  be  removed  bom  this  rulemaking 
except  wliere  diera  is  clear  evidence  thai  the 
STEL  it  required  to  protect  against  a  material 
impaitmenl  of  health  (Ex.  3-896.  p.  3). 

U.V.  Henderson.  Jr^  Director  of 
Environmental  A^irs  for  the  Texaco 
Company,  endmaed  OSHA's  choice  of 
regulatory  candidates  by  stating:  "No 
substamxs  are  induded  in  the  Itotings 
which  should  be  exduded  from 
rulemaldng"  (Ex.  3-503).  In  response  to 
this  question,  NIOSH  expressed  suppcMl 
for  the  indusion  of  the  proposed 
substances  but  urged  OSHA  to  take 
further  action  "immediately  upon 
completion  of  thto  rulemaking  *  *  *  to 
establtoh  PEIj  for  all  substances  that 
are  excluded  from  thto  rulemaking"  and 
for  which  f^flOSH  has  made  a 
recommendation  to  OSHA  (Ex.  8-47,  p. 
17).  hnOSH  stated  that  09iA  should 
initiate  "consolidated  rulemaking  *  *  * 
to  adopt  all  NIOSH  RELs  pending  (the 
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initiation  of)  chemical-specific  Section 
e(b)  rulemaking  *  *  *  "  (Ex.  S-«7.  p.  17). 

llie  •upport  voiced  by  these 
commenters  is  gratifying  to  06HA  and 
increases  the  Agency's  confidence  that 
the  substances  selected  for  thi*  generic 
rulemaking  ar«  both  necessary  and 
appropriate.  The  ancillary  issues  raised 
by  these  commenters.  such  as  the 
appropriate  basis  for  short-term 
exposure  limits,  the  use  of  ACGIH  TLVs 
in  Ueu  of  NIOSH  RELs,  and  the  initiation 
of  other  rulemakings  in  the  future,  are 
addressed  in  other  sections  of  this 
preamble.  e.g..  SecUon  VLC17  (STELs). 
Section  VI  on  the  Agency's  methods  of 
selecting  exposure  limits,  etc.  Readers 
are  referred  to  these  sectioiu  for  s 
detailed  discussion  of  the  record 
•videnoe  on  these  topics. 

X  la  adtb'Uonal  heaJth  and  feaaibility 
documentation  available  relative  to  the 
propoeed  PELa  beyond  that  described  in 
thepreatnbleT 

Several  participants  (see.  for  example. 
Exs.  3-741.  9-891. 9-1043.  and  S-«7) 
specifically  responded  to  this  preamble 
question.  (There  were  of  course  many 
responses  directed  to  health  effects  or 
feasibility  issues  on  specific  substances: 
these  are  presented  in  the  discussions 
for  individual  substances  (see  Section 
VI).)  The  Synthetic  and  Organic 
Chraiical  Manufacturers  Association 
(80CMA)  reported  that  it  does  not 
possess  additional  data  but  haa 
requested  its  members  to  submit  to  the 
docket  any  information  available  to 
than  (Ex  9-891).  Richard  Olsen.  proiect 
manager  for  the  Dow  Chemical 
Company,  noted  his  company's  support 
for  the  PEL  proiect  but  stated  that  Dow 
waa  limiting  its  submission  of  additional 
data  to  certain  substances,  such  as 
styrane  and  those  chemicals  for  which 
06HA  proposed  the  adoption  of  NIOSH 
RELa.  According  to  Mr.  Olsen. 
Teasibility  documentation  is  not 
readily  available  in  the  time  allowed  to 
prepare  this  submission  because  it 
resides  mainly  with  our  customers." 
However.  Dow  did  ask  several  of  ita 
customers  to  submit  feasibility 
information  to  the  record  (Ex.  3-741). 

Hie  American  Federation  of  State. 
County,  and  Municipal  Employees 
(AFSOklE)  stated  that  OSHA  had  not 
evaluated  14  other  lists  developed  by 

dessional  organizatioas  and  forei^i 
ies~  (Ex.  9-1043).  AFSCME  is  of  the 
opinion  that  OSHA  should  have  started 
ita  analysis  with  the  most  protective 
standard. 

NIOSH  commented  that  additional 
health  and  feasibiUty  data  pertaining  to 
these  substances  and  affected  sectors 
are  available  and  urged  OSHA  to 
consider  criteria  doounents.  health 
hazard  evaluations,  current  intelligence 


bulletins  and  other  NIOSH  publications 
when  developing  the  final  rule.  NIOSH 
also  noted  that  several  foreign 
governments  (e.g..  Germany,  Sweden. 
West  Germany),  organizations  (e.g..  the 
American  Industrial  Hygiene 
Association,  the  International  Labour 
Organisation),  and  research  groups  (e.g., 
the  National  Toxicology  Program,  the 
International  Agency  tor  Resesrch  on 
Cancer)  have  provided  extensive 
toxicity  information  (Ex.  8-47.  pp.  17- 
18). 

In  the  proposal,  OSHA  relied 
extensively  on  the  health  effects 
information  made  available  by  these 
and  other  organizations  and  individuals; 
the  reference  list  for  the  health  effects 
section  of  the  proposal  alone  included 
more  than  1.000  citations  to  the 
toxicological  Uterature.  In  the 
development  of  the  final  rule,  OSHA  has 
gone  beyond  this  initial  list  to  include 
hundreds  of  additional  dtatioiu  and  has 
additionally  performed  a  thorough 
analysis  of  all  data  submitted  to  the 
rulemaking  docket 

OSHA  appredatea  NIOSKs 
submission  of  data  to  the  record  and  the 
efforts  of  SOCMA  and  the  Dow 
Chemical  Company  to  obtain  feasibility 
data  from  their  members  and  customers, 
repectively.  Information  submitted  by 
NIOSH  and  these  individuals  is 
discussed  in  other  portions  of  this 
preamble  in  connection  with  the  specific 
feasibiUty  concerns  and  health  effects 
issues  rateed  by  these  commenters. 

JL  Afv  Bubatancee  included  in  thia 
mleataking  uaed  in  induatriea  other  than 
thoae  deecribed  in  the  preamble?  and 

4.  Are  aubatancea  included  in  thia 
rulemaking  uaed  for  purpoaea  other  than 
thoae  deecribed  in  the  preamble? 

NIOSH  (Ex.  S-t7)  responded  to  these 
two  questkms  together  by  noting  that  it 
has  submitted  to  the  record  a  printout  of 
the  complete  NIOSHTIC  data  base  file. 
This  information  often  contains 
industry-specific  data  on  exposures, 
operations,  and  controls,  and  OSHA  has 
aiialysed  thia  infannation  as  part  of  this 
rulemaking.  No  other  commenters 
provided  responses  specifically  to  these 

ristions.  and  OSHA  dierefore  believes 
I  the  proposal  and  its  appendices 
accurately  identified  both  the  ma)or 
cbemical-uaing  industries  by  Standard 
Industrial  Classification  and  the  maior 
uses  applicable  to  substances  included 
in  this  rulemaking. 

&  Do  alternative  unpublished 
expoaure  guidelinea  exiat.  auch  aa  thoae 
uaed  in  private  workplacea,  which  may 
be  auitable  for  general  uaagef 

Several  respondents  (see.  for  example. 
Exs.  9-741. 3-1008.  and  a^7)  submitted 
information  about  internal  corporate 
guidelines.  George  M.  Talley  and 


Michael  Garcia,  with  the  Los  Alamos 
National  Laboratory,  reported  that 
several  industries  have  such  limits  (Ex 
3-1005).  and  the  Dow  Chemical 
Company  (Ex.  3-741)  acknowledged 
that  it  has  developed  internal  limits 
for  250  chemicals  used  in  its  plants. 
However.  Dow  does  not  believe  that 
these  unpublished  exposure  guidelines 
are  appropriate  "for  general  usage" 
because  they  were  developed 
specifically  for  Dow's  operations  and 
facilities.  Dow  reports  that  these  limits 
have  not  been  "appropriately  peer 
reviewed  for  operations  outside  our 
company"  (Ex  3-741,  p.  21). 

NIOSH  commented  (Ex  8-47)  that 
many  of  the  private  workplaces  it  has 
surveyed  have  internal  exposure 
guidelines  and  that  in  many  cases, 
these  limits  are  considerably  lower  than 
OSHA's  existing  limits.  NIOSH  noted 
that  exposure  guidelines  for  two  of  the 
substances  included  in  this  rulemaking, 
soluble  and  insoluble  uranium,  have 
been  established  by  the  International 
Commission  on  Radiation  Protection 
and  the  National  Commission  on 
Radiation  Protection. 

Several  corporations,  for  example, 
Rohm  and  Haas  and  the  Dow  Chemical 
Company,  submitted  some  or  all  of  their 
interiial  exposure  guidelines  to  the 
docket,  and  OSHA  has  reviewed  these 
submittals  carefully.  For  the  reasons 
discussed  in  Section  IVD  of  this 
preamble,  however,  OSHA  determined 
that  the  ACGIH  and  NIOSH  exposure 
limits  were  the  most  appropriate  data 
bases  for  OSHA  to  use  as  starting  points 
for  the  rulemaking.  In  the  overwhelming 
majority  of  cases,  the  record  has 
supported  this  decision,  and  the  limits 
included  in  this  final  rule  are  coiuistent 
with  those  proposed.  In  a  few  instances, 
OSHA  has  determined,  based  on 
evidence  submitted  to  the  record,  that 
another  limit  is  more  appropriate:  the 
record  evidence  in  these  cases  is 
discussed  in  detail  in  the  chemical- 
specific  discussions  in  Section  VL 

A  la  there  information  regarding 
laboratory  analytical  procedures  which 
may  be  uaed  in  lieu  of  thoae  auggested 
by  OSHA  to  determine  expoaure  to  air 
contaminants? 

Several  commenters  responded  to  diis 
question  (Exs.  3-109S.  8-19,  and  8-47). 
Representatives  of  the  Los  Alamos 
National  Laboratory  gave  OSHA 
specific  information  on  an  improved 
method  for  the  analysis  of  methylene 
dianiline, «  substance  that  is  not 
included  in  this  rulemaking  because  a 
section  6(b)  rule  is  being  developed  for  it 
at  the  present  time  (Ex  3-1095).  NIOSH 
noted  several  corrections  to  the  NIOSH 
Analytical  Methods  published  in 


Fadenl  Register  /  Vol.  54.  No.  12  /  Thursday.  lannary  19.  1989  /  Rules  and  Regulattons  23B7 


Appendix  A  of  the  proposal:  these 
corrections  have  been  incorporated  into 
Appendix  A  of  dds  final  role.  In 
addition.  NKXH  stated  that  in 
Appendix  A  of  dte  proposal  several 
existing  NIOSH  analytical  methods 
"have  been  extended  to  compounds  for 
which  the  soggested  method  has  not 
been  verified"  (Ex  9-47.  p.  22).  In 
sevnal  such  instances,  according  to 
NIOSH.  the  compound  to  which  the 
method  has  been  extended  difiiers  from 
the  compound  for  which  the  method  was 
originally  developed. 

According  to  NIOSH.  the  analytical 
mediods  for  the  following  substances 
would  benefit  from  additional  analysis: 

l-3-dichlaropropene 

2-hydroxypropyl  aoylaie 

prapaigyl  alcohol 

iaooctyTaloohol 

trichlaraaoelicadd 

dicUoroaostyiem 

chlorodifiuoraBethane 

chloropentafluoroetliane 

o-chlorostyrene 

o-chk>rot(riuene 

cydopentane 

hexane  iaoniers 

hydrogeasled  teiphenyb 

N-i»>n>wj|iyUiriHne 

methyl  lUicate 

nonane 

p-loluidine 

m-toluidine. 

Based  on  its  experience,  OSHA 
concludes  that  there  are  adequate 
methods  for  the  sampling  and  analysis 
of  the  substances.  As  noted  in  this 
preamble,  additional  work  is  planned 
regarding  further  evaluation  of  these 
methods.  In  addition.  OSHA's 
experience  shows  that  the  promulgation 
of  new  permissible  exposure  limits  has 
often  encouraged  the  development  of 
appropriate  analytical  and  sampling 
methods.  In  1971.  at  the  time  of  the 
adoption  of  the  start-up  standards,  few 
sampling  and  analytical  methods  had 
been  developed,  and  NI09i  was 
charged  with  the  responsibility  of 
developing  and  validating  such  methods. 
The  success  of  this  approach  is 
evidenced  by  the  fact  that,  at  the  time  of 
the  June  proposal,  only  seven 
substances  of  the  428  included  in  the 
rulemaking  were  identified  as  lacking 
any  sampliiig  and  analytical  methods 
(53  FR  20978).  (In  the  course  of  this 
rulemaking  metimds  for  two  of  these 
seven,  the  snbtilisins  and  cyanamide, 
were  submitted  to  OSHA.)  Another 
exam^e  of  the  incentive  to  develop 
methods  provided  by  die  setting  of  new 
limits  can  be  seen  in  the  case  of  OSHA's 
recent  ethylene  oxide  (EtO)  standard.  At 
the  time  of  the  promulgation  of  the  final 
rule,  in  )nne  of  1984.  no  accurate  and 
easy-to-ose  method  was  available  to 
ineasure  short-term  BtO  exposures; 


however,  by  1966.  O^lA's  Salt  Lake 
City  Laboratory  had  developed  a  simple 
and  efficient  method  using  hydrogen- 
bromine-impregnated  charcoal  tubes.  By 
1987,  OSHA's  research  and  development 
effort  had  led  to  the  development  of  a 
commercial  product  that  is  now  widely 
available:  smaU.  easy-to-use.  and 
inexpensive  charcoal  tubes  for  taking 
employee-breathing-zone  measurements 
of  EtO  STEL  exposures.  In  addition, 
several  manufacturers  have  developed 
passive  dosimeters  for  EtO  STEL 
monitoring.  091A  believes  that  this 
same  course  of  research  and 
development  «^ch  illustrates  the 
successful  working  of  the  market  will 
occur  for  the  very  few  substances 
currendy  without  analytical  methods  in 
this  rulemaking. 

7.  Are  the  proposed  exposure  limita  for 
each  aubatance  apprt^riate? 

OSHA  received  responses  to  this 
question  bam  many  ndemaking 
participants  (see.  for  example,  Exs.  3- 
593.  3-741.  3-891.  3-896, 8-16, 8-19.  and 
9-47).  (In  addition,  many  commenters 
addressed  the  appropriateness  of  the 
PELs  for  spedfic  substances:  these 
commenters  are  addressed  in  Section 
VI.C  of  the  preamble.)  There  was 
substantial  suppmt  among  these 
commenters  for  adoption  of  the 
proposed  limits  that  were  based  on  the 
ACGIH  ILVs  (Exs.  3-593. 3-891. 3-741. 
and  3-1095).  For  example,  the  Texaco 
Company  stated,  "The  TLVs  are  current 
well  documented,  and  widely  accepted 
by  the  industrial  hygiene  community" 
(Ex.  3-593).  Several  respondents  feh  that 
the  17  proposed  limits  that  were  based 
on  NIOSH  Recommended  Exposure 
Limits  (RELs)  were  not  appropriate  (Ex. 
3-593. 3-891. 3-741.  and  3-1095).  Typical 
of  the  reasoning  of  diese  commenters 
was  the  statement  of  U.V.  Henderson, 
Jr..  Director  of  Environmental  Affairs  for 
the  Texaco  Corporation: 

Only  the  ACGIH  TLVs  should  be  used  as 
the  best  avallabte  sowoe  for  OSHA  to  update 
*  *  *  (its)  exposure  standards.  The  TLVs  are 
current  well  documented,  and  widely 
accepted  by  the  industrial  hygiene 
commimity.  Many  State-approved  OSHA 
programs  incorporate  the  ll.Vs  as  their  basis 
for  regulatioas.  The  NIOSH  recommended 
limits  are  oftoitimes  outdated  and 
conservative.  Fnrttiermore.  feasibility  and 
cost-effectiveness  are  not  always  addressed 
by  NIOSH  (Ex  S-SB3.  Attadunent  p.  1). 

The  American  Industrial  Hygiene 
Assodation  (AIHA).  on  die  other  hand, 
was  entirely  in  favor  of  OSHA's  used  of 
either  an  ACGIH  or  a  NI091  limit  as 
the  case  required: 

AIHA  supports  the  adoption  by  OSHA  of 
NIOSH  REL  values  as  PELs  on  a  case-by-case 
l>asis  wfaers  sodi  valnes  are  supported  by  die 


scientific  evidemx  and  are  feasible  from  tlie 
standpoint  of  implementation. 

NIOSH  expressed  strong  support  for  this 
rulemaking  in  general  but  submitted 
specific  comments  on  a  number  of 
substances  that  it  believes  should  have 
different  limits  from  those  proposed  (Ex. 
9-47).  However.  NIOSH  stated  at  the 
hearing  that  for  substances  laclung 
NIOSH  REU,  the  use  of  tlie  ACGOfs 
TLVs  as  a  starting  point  is  appropriate 
(Tr.  pp.  3-130—3-131).  NIOSH's 
substance-specific  comments  are 
addressed  in  ooimection  with  the 
preamble  discussion  of  these  substances 
(see  Section  VI). 

OSHA  is  gratified  by  the  de^ee  oi 
support  for  the  proposal  expensed  by 
these  and  other  rulemaking  oommentas. 
The  Agency  agrees  with  die  AIHA  that 
the  appropriate  way  to  establish 
exposure  limits  is  on  a  case-bjr-case 
basis,  considering  healdi  effects  and 
feasibility  concurrently.  This  is  the 
methodology  used  by  OSHA  in  the 
proposal  and  the  final  rule  applies  these 
same  principles  to  the  setting  of  limits 
for  individual  substances. 

6.  Is  additional  information  available 
for  those  aubatancea  for  which  ACGIH 
proposed  a  higher  TL  V  which  might 
affect  OSHA 's  decision  that  such  a 
change  was  not  Justified? 

Only  NIOSH  (Ex  8-47)  responded 
specifically  to  this  preamble  question. 
NIOSH  expessed  the  opinion  that  a 
comprehensive  section  6(b)  rulemaking 
is  required  if  OSHA  is  considering 
raising,  rather  than  lowering,  a 
particular  exposure  limit  OSHA 
believes  that  the  issue  is  not  so  much 
the  type  of  rulemaking.  i.e..  generic  vs. 
substance-specific  as  the  significance  of 
the  risk  involved.  For  example,  when 
raising  a  limit  the  Agency  must  be  able 
to  show  that  "exposed  worlcers  will  ix>t 
be  placed  at  increased  risk  for  the 
health  effects  at  issue  even  after  the 
limit  in  question  has  been  raised  or 
revoked*  *  *"  (53  FR  21213).  The 
guiding  prindples  were  first  enunciated 
by  OSHA  when  the  Agency  revoked  the 
cotton  dust  limit  for  fadUties  in  specific 
nontextile  industries  (50  FR  51120  et 
seq.),  and  this  issue  was  subsequentiy 
discussed  in  the  present  rulemaiking  in 
the  proposal  section  pertaining  to 
substances  for  v^iich  the  ACGIH  TLVs 
are  hi^er  than  OSHA's  existing  limits 
(53  FR  21213).  OSHA  continues  to 
believe  that  those  prindples.  rather  than 
the  type  of  rulemaking,  constitute  the 
test  the  Agency  must  meet  when  a  limit 
is  proposed  for  raising  or  revocation. 

9.  Should  implementation  dates  for 
some  substances  be  delayed  because  of 
sampling/analytical  limitations  or  short 
term  feasibility  impact  oonaiderationa? 
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Several  commentera  (Exs.  S-823.  S- 
801.  3-0OS.  »-S60,  S-1006.  8-16.  3-741. 
end  S-801)  questioned  OSHA's 
promulgatiofi  of  PELS  for  subetsnces  for 
which  avaiieble  tainpling/enalytical 
HMthods  are  no!  adequate.  The  Loe 
Alamo*  National  Labioratory  (Ex.  3- 
108B)  commented  thai  OSHA  "should 
delay  implementation  dates  for 
substances  that  do  not  have  adequate 
sampling  and  analytical  procedures  until 
such  methods  sre  svailable  and 
vahdated.  It  is  unreasonable  to  expect 
compliance  when  the  chemicals  cannot 
be  quantified."  NIOSH  (Ex.  0-«7) 
commented  that  some  substances  have 
no  sampling  and  analytical  methods  and 
that  method  for  others  have  not  been 
validated  by  OSHA  or  NIOSH 

Appendix  A  to  the  propoeed  rule 
provided  data  on  the  status  of  sampling 
and  analytical  methods  for  all  of  the 
substances  included  in  this  rulemaking. 
For  a  number  of  substances,  in-house 
sampling  and  analysis  methods  sre 
available:  copies  of  these  methods  have 
been  supplied  by  OSHA  to  any  party 
requesting  them,  and  they  are  also 
available  in  the  docket  for  this 
rulemaking.  No  commenter  has 
suggested  that  any  of  these  in-house 
methods  is  inadequate:  however, 
conuneniers  have  made  general 
comments  on  interlaboratory  testing  and 
exchange  programs  and  their  benefits  in 
terms  ot  method  standardixation. 
NIOSH  has  recommended  additional 
evaluation  of  the  sampling  and 
analytical  procedures  for  several 
substances. 

OSHA  has  considerable  expertise  and 
experience  in  developing  sampling  and 
analytical  methods.  The  Agency  has 
determined  that  these  in-house  methods 
are  adequate  for  enforcement  purposes. 
(Any  employer  or  laboratory  wishing  a 
copy  of  the  entire  set  of  methods  can 
purchase  them  from  the  ACCIH.  Copies 
of  any  individual  method  may  be 
obtained  by  calling  the  OSHA  Salt  Lake 
City  Laboratory.  (801)  S24-fi287.)  There 
have  been  no  objections  to  any  sampling 
and  analytical  method  for  any  specific 
substance.  Consequently.  OSHA  will 
enforce  sU  of  the  exposure  limits  in  the 
final  rule  except  in  the  seven  cases 
where  no  sampling  and  analytical 
method  is  known  to  OSHA. 

OSHA  identifed  seven  substances  in 
Table  1-P-E  of  the  proposal  (53  FR 
20078)  as  not  having  adequate  sampling/ 
analysis  methods  (aluminum  alkyls. 
cyanamide.  ethylidene  nort>omene. 
hexafluoroacetone.  mercury  (aikyi 
compoundsl.  subtilisins.  and  sulfor 
penlsfluoride).  (In  the  course  of  this 
rulemaking,  commentera  submitted 
methods  for  two  of  the  substances  listed 


in  the  proposal  as  having  no  method: 
Cyanamide  and  the  subtilisins. 
However,  commentera  also  identifed 
two  other  substances,  phenylphosphine 
and  oxygen  difhioride.  as  lacking 
methods.)  In  the  final  rule.  OSHA  is 
promulgating  permissible  exposure 
limits  for  aluminum  alkyls,  ethylidene 
norbomene.  hexafluoroacetone.  mercury 
[alkyl  compounds],  oxygen  difluoride. 
phenylphosphine.  and  sulfur 
pentafhxMide.  However,  the  Agency  is 
stajring  the  enforcement  of  time  limits 
until  an  acceptable  sampling  and 
snalytical  technology  is  devised.  When 
such  techniques  are  developed.  OSHA 
will  publish  a  FadanI  RagMar  notice 
indicating  that  fact  and  setting  forth  the 
date  on  which  enforcement  will 
commence. 

la  Im  there  additional  information 
relative  to  the  OSHA  plane  to  adopt 
tome  recommended  10-hour  TWA  RELe 
as  an  8-hour  TWA  PEL? 

OSHA  received  few  coounents  in 
response  to  this  question  (see,  for 
example.  Exs.  3-1006, 3-823,  and  0-<7). 

Representatives  of  the  Los  Alamos 
National  Laboratory  supported  OSHA's 
use  of  NIOSH  10-hour  limito  as  8-hour 
TWAs: 

(W)e  sepport  tbsse  plans  *  *  *  (because 
Ihtel  is  s  ooaservative  spprosch  and 
■pprapriate  (Rx.  S-108S). 

George  Lathrop  of  Kerr-McCee 
Corporation  (Ex.  3-823)  observed: 

fTpM  N108H  Reconuncnded  Exposure 
Levels  (REL's)  srt  baaed  upon  10-bour  work 
shifts  ia  a  SO-bour  work  week.  The  OSHA 
PEL'S,  as  well  as  ttie  ACCH  recominended 
TLVt.  art  based  upon  t-hour  work  shifts  in  s 
40- hour  work  wsek.  OSHA  preliminarily 
concludes  thai  the  NIOSH  REL  is  M|uiv«lenl 
lo  the  OSHA  PEL's  deflnitiao.  TheM  two 
values  are  equivalani  only  If  their 
intarpretatiaa  is  iMsed  on  Dm  lenfth  of  the 
work  (La,  40  hours).  If  the  Interpretalioa  of 
the  OSHA  PEL'S  sad  the  NIOSH  REL  is  bosed 
oo  the  length  of  the  work  thifl  [»  or  10  houn. 
ratpactivdy).  ttien  these  values  ara  not 
aquivalenL  If  OSHA  adopU  a  NIOSH  REL  for 
a  particular  luiMtaDce.  a  notation  ihould 
exist  which  identiri«s  th«  exposure  level  as 
baaed  on  a  10-hour  work  ahift  or  the  level 
should  be  adiualed  to  represent  an  S-bour 
work  shift  (Ex.  3-<l23.  p.  3). 

NIOSH  (Ex.  8-«7)  provided  a  detailed 
response  and  explained  that  NIOSH  10- 
bour  RELs  are  intended  to  apply  to 
either  ^hour  or  10-hour  days  in  a  40- 
hour  workweek.  NIOSH  explained  that 
the  10-hour  REL  originated  during  the 
energy  crisis  of  the  197Ds.  When  many 
employere  began  lo  use  lO-hour/4-day 
work  schedules  to  conserve  energy  (Ex. 
8-47.  p.  25).  Thus,  the  40-hour  workweek 
rather  than  the  length  of  a  workday  is.  in 
NIOSHs  view,  the  important  time 
element  in  the  (concentration)  X  (time) 


equation:  Any  given  REL  can  be  applied 
to  either  four  10-hour  days  or  five  8'hoiir 
days  without  being  exceeded.  NIOSH 
supports  OSHA's  proposal  to  apply  10- 
hour  NIOSH  RELs  to  8-hour  days  by 
stating: 

The  actioa  proposed  by  OSHA  in  this 
rulemaking  relative  to  these  RELs  is 
consistent  with  thai  oHgiaal  intoot  (Ex.  8-47. 

In  this  final  rule.  OSHA  is  therefore  . 
applying  values  derived  froin  NIOSH 
RELa  aa  8-bour  TWA  FBLa. 

11.  Doee  the  moet  current  ecientific 
information  generally  tupport 
acceptance  of  the  hypothesis  that  all 
Q-a  alkanes  are  not  equally  toxic 
because  a  metabolite  of  n-hexane 
exhibits  unique  neurotoxic  propertiesf 

The  C»-«  alkanes  include  pentane,  n- 
hexane,  hexane  isomers,  n-heptane. 
octane,  and  the  refined  petroleiui 
solvents,  namely  rubber  solvent 
(naphtha).  Stoddard  solvent,  and  VM  ft 
P  naptha.  There  is  some  disagreement 
regarding  the  question  of  equal  toxicity 
for  all  €•-«  alkanes.  which  impacts  rni 
the  determination  of  appropriate  PELs 
on  the  basis  of  neuropathic  effects 
resulting  from  exposure  to  these 
substances. 

n-Hexane  has  been  shown  to  produce 
distal  axonopathy  in  both  experimental 
animals  and  htwians:  it  is  metaboHsed 
to  23-hexanedione  (2,5-HD),  which  is 
thought  to  be  the  agent  that  produces 
peripheral  neuropathy  after  exposure  to 
n-hexane  (Sdiaumburg.  and  Spencer. 
Thomas  19e3/Ex.  1-228).  The  ACGIH 
arrived  at  a  'TLV  of  SO  ppm  for  n-hexane. 
based  primarily  on  studies  by  Miyagaki 
(1967/Ex.  1-196)  and  Inoue,  Takeuchi. 
Takeuchi  et  aL  (1070/Ex.  1-75)  showing 
peripheral  neuropathies  at  exposure 
levels  ss  low  210  ppm.  A  niunber  of 
studies  have  shown  a  consistent 
relationship  between  exposure  levels  of 
500  to  2000  ppm  n-hexane  and  the 
development  of  characteristic  peripheral 
neuropathies  (Yamamura  lOOO/Ex.  1-42: 
Yamada  ig67/Ex.  1-192).  Neuropathic 
effects  have  also  been  shown  to  occur  at 
level  between  210  and  500  ppm  n- 
hexane  (Takeuchi,  Maluchi,  and  Takagi 
1975/Ex.  1-217). 

The  NIOSH  (1977a/Ex.  1-223)  RELs 
for  the  €•-•  alkanes  are  based  on  the 
belief  that  polyneuropathy  may  be 
caused  by  other  alkanes  (or  mixtures  of 
alkanes)  and  their  isomera.  NIOSH 
(1077a/Ex.  1-223)  relied  heavily  on  two 
studies  by  Gaultier,  Rancurel,  Piva,  and 
Efthymioc  (1973/Ex.  1-123)  and  Truhaut 
et  al.  (1973,  as  cited  in  ACGIH  1966,  p. 
305.  "n-Hexane").  The  report  by  Gaultier 
el  al.  (1973/Ex.  1-123)  reported  that  five 
workers  in  a  belt-manufacturing  shop 
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developed  polyneuropathy  as  a  residt  of 
exposure  to  a  solvent  that  contained  80 
percent  pentane,  14  percent  heptane, 
and  5  percent  hexane.  The  authora 
concluded  that  pentane  and  heptane,  as 
well  as  hexane,  might  also  have  caused 
this  polyneuritis. 

Tnihaut  et  aL  (1973.  as  cited  in 
ACGIH  1986.  p.  305.  "n-Hexane ") 
exposed  Wistar  rats  to  airborne  hexane 
(technical  grade)  at  a  concentration  of 
2000  ppm  and  to  heptane  (technical 
grade)  at  a  concentration  of  1500  ppm 
for  five  hours/dsy,  five  days/week,  for 
one  to  six  months.  The  analysis  of 
technical  grade  hexane  was:  0.3  percent 
n-pentane,  25.1  percent  2-methylpentane 
-I-  cydopentane,  18.4  percent  3- 
methylpentane,  45  percent  n-hexane,  8 
percent  methyl  cydopentane,  1.2  percent 
methyl  hexane,  and  1.2  percent  benzene. 

The  analysis  of  technical  grade 
heptane  was:  9.8  percent  2- 
methylhexane,  2.3-dimed)yl  pentane. 
and  cydohexane:  16.2  percent  3- 
methylhexane:  52.4  percent  n-heptane; 
18.2  percent  2.4-dimeth^ene. 
methylcydohexane,  and  toluene:  3.3 
percent  methylheptane:  0.1  percent 
benzene:  and  ZA  percent  toluene.  The 
expoaed  rats  developed  polyneuropathy, 
and  NIOSH  considers  this  study  as 
evidence  indicating  that  different 
alkanes  cause  polyneuropathy. 

Since  1977,  when  NIOSH  published  its 
criteria  document  on  alkanes  (Ct-a). 
considerable  evidence  has  accumulated 
that  demoiutrates  that  peripheral 
neuropathies  are  caused  only  by  n- 
hexane  and  gamma-diketone 
metabolites  (ODonoghue  1965). 

The  following  summaries  of 
publications  show  that  n-hexane.  and 
not  the  hexane  isomers,  n-pentane,  n- 
hexane.  of  octane,  is  the  primary  cause 
of  peripheral  neuropathy. 

1.  Peripheral  neuropathy  coiE4>arable 
to  that  seen  in  human  cases  has  been 
reproduced  using  rats,  cats,  monkeys, 
hens,  and  pigeoiu  exposed  to  n-hexane, 
practical  grade  hexanes  (whidi  contain 
n-hexane  and  benzene),  or  gasoline 
containing  n^iexane  (OlJonoghue  1965). 

2.  Egan  et  aL  (1960)  exposed  rats  for 
22  hours  per  day,  for  periods  up  to  six 
months,  at  500-ppm  concentrations  of  an 
n-hexane  "free"  isomer  mixture:  no 
evidence  of  neurotoxic  effects  was 
olMerved.  A  second  group  of  rats 
exposed  to  1  ppm  of  methyl  n-butyl 
ketone,  a  positive  control  developed 
histological  evidence  of  peripheral 
neuropathy  after  four  months  of 
continuous  exposure. 

3.  Takeuchi  et  aL  (1960)  performed  a 
comparative  study  on  the  neurotoxidty 
of  n-pentane,  n-hexane,  and  n-heptane 
in  the  ret  Rats  were  exposed  to  3000 
ppm  of  n-pentane,  n-hexana.  or  n- 


heptane  for  12  hours/day  for  16  weeks. 
The  experiment  showed  that  n-hexane 
distributed  the  conduction  velodty  of 
the  motor  nerve  and  the  mixed  nerve 
and  prolonged  the  distal  latency  in  the 
rats'  tails,  but  that  n-pentane  and  n- 
heptane  did  not  Light-  and  electron- 
microscopic  examinations  showed  that 
the  peripheral  nerve,  the  neuromuscular 
junction,  and  the  musde  fibers  of  the 
rats  exposed  to  n-hexane  or  n-heptane 
showed  no  particular  dianges  after  16 
weeks  of  exposiuv.  These  results  show 
that  n-hexane  is  far  more  toxic  to  the 
peripheral  nerve  of  the  rat  than  is  n- 
pentane  or  n-heptane. 

4.  Frontali  et  aL  (1961)  exposed  rats  to 
n-hexane  or  n-heptane  for  9  to  10  hours/ 
day.  5  to  6  days/ week,  for  a  period  of  30 
weeks.  Animals  treated  with  n-hexane 
at  5000  ppm  for  14  weeks  or  at  2500  ppm 
for  30  weeks  developed  the  typical  giant 
axonal  degeneration  already  described 
by  Spencer  and  Sdiaumburg  (1976)  in 
rats  treated  continuously  with  400  to  600 
ppm  of  n-hexane  for  seven  weeks  or 
more.  No  such  alterations  were  found  in 
the  rats  subjected  to  intermittent 
respiratory  treatments  with  n-pentane  at 
3000  ppm  for  30  weeks  or  to  n-heptane 
at  1500  ppm  for  30  weeks.  Again,  this 
demonstrates  the  greater  neurotoxidty 
of  n-hexane  compared  with  that  of  its 
isomera. 

5.  Bahima  et  al.  (1964)  conducted  a 
study  on  female  Wistar  rats  exposed  by 
inhalation  to  2000  ppm  n-heptane  for  12 
weeks.  No  clinical  evidence  of 
neurotoxidty  was  observed  after  n- 
heptane  exposure.  Urinary  metabolites 
were  identified  by  gas  chromatography/ 
mass  spectrometry.  The  n-heptane 
metabolites  were  1-,  2-,  3-,  and  4- 
heptanols,  2-  and  3-h^tanones,  Z5-  and 
2,6-heptanediols.  5-hydroxy-2- 
heptanone.  6-hydroxy-2-heptanone,  6- 
hydroxy-3-heptanone.  2.5-  and  2,6- 
heptanediones,  and  gamma- 
valerolactone.  2,5-Heptanedione,  a 
known  neurotoxic  agent  was  the 
metabolite  foimd  in  least  amounts  in  the 
urine.  The  authora  conduded  that  the 
lack  of  neurotoxidty  was  due  to  the 
small  amount  of  Z5-heptanedione 
produced  after  n-heptane  exposure. 

6.  Olson  et  al  (198is)  studied  the 
metaboUsm  of  n-octane  in  Fischer  344 
rats.  The  urinaiy  metaboUtes  of  n- 
octane  in  rats  given  n-octane  by  gavage 
induded  2-octanol,  3-octanol  5- 
oxohexanoic  acid,  and  6-oxoheptanoic 
acid.  n-Octane  was  not  metabolized  to  a 
ketone,  diketone,  or  diol  derivative. 
None  of  the  metaboUtes  excreted  are 
laiown  to  cause  peripheral  neuropathy 
in  rats. 

7.  Spencer  and  Sdiaumburg  (1965) 
point  out  that  alkanes  normally  imdergo 
subtenninal  carbon  oxidation.  The 


lilielihood  of  producing  neurotoxic  levels 
of  gamma-diketone  metabolites  from 
alkanes  higher  in  the  series  than  n- 
hexane  is  unlikely.  Shorter-diain 
alkanes  (pentane)  and  hexane  isomera 
free  of  n-hexane  also  fail  to  produce  the 
appropriate  metabolite  and  do  not 
induce  neuropathy  in  experimental 
animals.  The  authora  further  condude 
that  n-hexane  is  unique  among  die  ^ 

alkanes  in  produdng  peripheral 
neiuopathy  in  humans. 

6.  Recent  studies  have  suggested  a 
mechanism  for  the  structural  basis  of 
the  neurotoxidty  of  gamm-diketones. 
Studies  reported  by  Sayre  et  al.  (1966) 
and  Center  et  al.  (1967)  demonstrate 
that  only  those  hydrocarbons  capable  of 
gamm-diketone  and  pyrrole  formation 
are  potentially  neurotoxic  Chronic 
exposure  to  gamma-diketones  results  in 
the  formation  of  giant  neurofilament- 
containing  axonal  enlargements. 

9.  Several  commentera  (Exs.  3-606.  3- 
740,  and  3-593)  were  in  agreement  with 
the  points  made  in  the  discussion  of  this 
issue,  above. 

la  NIOSH  (1968/Ex.  8-47)  continues 
to  support  its  condusions  as  to  the 
neiuotoxidty  of  all  of  the  Ct*  alkanes. 
as  discussed  in  the  1977  criteria 
document  (1977a/Ex.  1-223).  NIOSH 
beUeves  that  n^iexane  and  other  G-a 
alkanes  or  related  chemicals  are 
ultimately  metabolized  to  a  gamma- 
diketcHie  and  thus  may  have  similar 
neurotoxic  properties.  According,  in 
the  1977  criteria  document  on  alkanes 
(Cti).  NIOSH  proposed  a  REL  of  3S0 
mg/m  *  as  a  TWA  concentration  for  up 
to  a  10-hour  work  shift  for  the  straight 
and  brandied-chain  aliphatic  isomera  of 
pentane,  hexane,  heptane,  and  octane 
(NIOSH  1977a/Ex.  1-223). 

OSHA  finds  NIOSH's  argument  on 
this  issue  unconvincing  in  light  of  the 
consistent  restdts  obtained  by  a  number 
of  investigatora  using  a  variety  of 
experimental  procedures  (see  item  1 
through  9,  above).  Therefore,  the  Agency 
condudes  that  only  n-hexane  has  been 
proved  to  cause  peripheral  neuropathy 
at  this  time  and  tiiat  other  alkanes.  such 
as  n^>entane,  n-heptane.  octane,  and  the 
hexane  isomers,  do  not  appear  to  cause 
peripheral  neuropathy.  Consequendy. 
OSHA's  initial  assessment  of  the 
relative  toxidty  of  the  CUt  alkanes  (53 
FR  20996)  remains  undianged. 

IZ  OSHA  has  Proposed  to  use 
Exposure  Limits  From  two  Well- 
Established  sets  of  Guidelines  as  a 
Source  of  Values  to  Update  the  PELs.  Is 
Information  available  about  alternative 
sources  which  OSHA  might  consider  for 
this  purpose? 

Several  commentera  (see,  for  example. 
Exs.  3-1095, 8-16,  and  8-47)  responsed 
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to  lhi«  preamble  question. 
Reprascntativea  of  the  L4M  Alamos 
National  Laboratory  (Ex.  3-1086)  noted 
that  many  industries  heve  voluntary 
guidelines  diat  might  be  cooaidered  by 
OSHA  if  individual  companies  or  trade 
aaaodatioBS  subait  them  to  the  docket 

NIOSH  (Bx.  •-47)  mentioned  as 
excellent  sources  the  9  data  sets 
referred  to  by  OSHA  in  the  preamble  to 
the  proposal  (53  FR  20867)  and 
additionally  recommended  »m  a 
potential  source  the  Nordic  Expert 
Group  for  Documentation  of 
Occupational  Exposure  Limits.  NIOSH 
staled: 

No  aingi*  mmito*  siKiuld  b«  expmclmd  to 
•land  alon*  ••  •  oomprahenaivc  btl  of 
caadidalM  for  regulation.  OSHA  ibould 
conatnict  ita  own  coinprehenaive  liat  by 
drswtag  iaiianMtiaa  from  all  avaiUtile 
aoureea  (Kx.  8-47.  p.  28). 

The  Agency  used  the  ACGIH  TLVs 
and  NIOSH  RELs  as  startiag  points  and 
then  carefcdly  reviewed  the  testimony 
and  comments  submitted  in  the  course 
of  this  ndemakii^.  If  additioaal 
infomatioa  wae  needed,  the  i 


.  After  careful  review  and 
evahiatiaa  of  thie  body  of  information 
on  any  gtwen  subetancie  and  in 
conformaaoe  with  Agency  policy  and 
statutory  requiresMnta.  OSHA  then 
determined  the  eppropriata  PEL  or  PELs 
for  each  substance. 

The  American  Industrial  Hygiene 
Association  (AIHA)  also  resptrnded  to 
this  questioB  (Ex.  a-ie).  The  AIHA 
submitted  a  complete  set  of  that 
orgaaisatioa's  Workplace 
Environmental  Exposure  Level  (WEEL) 
Guides,  with  supporting  documentation, 
to  OSHA  to  coQsider  as  PEL 
replacement  values.  The  AIHA 
described  the  process  by  which  the 
WEEL  coounittee  establishes  theee 
levels  end  reported  that  such  factors  as 
production  rate,  acute  toxicity,  and 
extent  of  the  interest  expressed  by  the 
entire  AIHA  membership  are  taken  into 
account  when  deciding  what  substances 
to  consider  for  WEELs  (Ex.  8-16). 

As  noted  in  the  preamble  to  the 
proposal  (53  FR  20887).  OSHA  cnaidered 
nine  sets  of  exposure  limits,  including 
the  WEELs.  when  the  proposal  was 
being  developed.  OSHA  agrees  in 
general  that  the  WEEL  values 
"constitute  a  well-esUblished  set  of 
guidelines  for  more  than  40  substances'* 
(Ex.  6-10):  however,  the  Agency  was  not 
able  to  use  the  WEELa  as  replscement 
PELa  in  the  present  rulemaking  because, 
lo  date,  fewer  than  40  WEELs  have  been 
developed.  OSHA  concludes  that  the 
reasons  identified  tyOSHA  in  the 
proposal  (53  PR  20867)  for  using  the 


AGGIH  TLVs  and  the  NIOSH  REU  as 
startiMpoints  were  eppropriate. 

ML  OSHA  haa  outlined  its  criteria  for 
identifying  apecial  aituationM.  Are 
attamativ9  criteria  ovaUable  which 
might  be  used  in  lieu  of  these,  or  in 
addition  to  them? 

Several  rulemaking  participants 
responded  to  this  question;  these 
comments  were  similar  to  those 
provided  in  response  to  questions  6  and 
0  on  analytic  methods.  See  the 
pssponaes  to  these  quesbons  for  a 
discussion  of  this  issue. 

14.  OSHA  has  outlined  three 
alternative  procedures  for  dealing  with 
substances  requiring  apecial  attention. 
Are  additional  appmaches  available 
which  might  be  used  in  lieu  of  these,  or 
in  addition  to  them? 

Four  oommenters  (Exa.  3-1085, 3-S03, 
3-681.  and  6-47)  responded  to  this 
question,  which  referred  to  three 
approaches  suggested  by  OSHA  as 
possible  ways  of  treating  the  substances 
in  this  rulemaking  that  require  special 
attention  (59  FR  20876-79).  These  three 
alternatives  were: 

(1)  In-depth  review  of  aU  available 
data  for  oadi  substance  and  the 
estahHahment  of  a  PEL  at  the  level 
indHcatad  by  this  review: 

(2)  Adoption  of  a  limit  in  this 
rulemaking,  to  be  followed  later  by 
separate  rulemaking  if  the  data  warrant 
further  analysis;  or 

(3)  Retain  the  existing  OSHA  limiU 
for  special-attention  substances  and 
proceed  later  with  EoUow-up  review  and 
poealble  a(b)  rulemaking. 

A  large  majority  of  oommenters 
endorsed  die  second  approach  for 
substances  identified  in  the  course  of 
the  rulemaking  as  warranting  special 
attention  (see,  for  example,  Exs.  3-1006. 
3-W3.  3-«81.  and  6-47). 

The  Synthetic  Organic  Chemicals 
Manufacturing  Association  (SOCMA) 
had  no  suggestions  for  alternatives  to 
the  three  approaches  suggested  by 
OSHA  (Ex.  >-«l).  SOCMA  found  the 
second  spproach  to  dealing  «vith  special 
situations  most  appropriate;  however, 
the  assodation  urged  OSHA  not  to  use 
NIOSH  recommended  exposure  limits 
(RELs)  as  interim  values  but  instead  to 
rely  on  the  ACGIH  limits  for  this 
purpose  (Ex  3-601).  The  Texaco 
Company  agreed  with  SOCMA  that 
NIOSH  RELs  should  not  be  used  as 
interim  PELs  (Ex.  3-^03),  while 
representatives  of  the  Los  Alamos 
National  Laboratory  (Ex.  3-1086)  believe 
that  limits  should  not  be  promulgated  for 
thoae  substances  lacking  sampling  and 
analytical  methods.  NIOSH  (Ex.  6-47) 
supported  OSHA's  suggestion  that  it 
might  be  appropriate  to  mandate  limite 
for  all  substances  immediately  and  then 


follow  this  generic  rulemaking  with 
separate  ru^making.  ms  the  evidence 
dictates.  raOSH  bcUcves  that  in  some 
instances,  a  full  fl(b)  rulamaU^  is 
required.  According  to  NIOSH: 

raOSIt  oonoira  with  OSHA  that  it  lain  tlie 
Inst  inlemt  of  tlie  worker  to  proaiptiy 
provide  such  iacrwacd  h— Ith  protacUon  aa  ta 
tndicatad  by  the  evidence  ia  tlw  reconl  (Ex. 
8-«7.p.32). 

OSHA  has  concluded  that  this  second 
approach  constitutes  the  best  method  of 
protecting  the  health  and  well-being  of 
the  largest  possible  number  of  workers 
in  the  shortest  possible  time  frame. 
Accordingly,  the  Agency  is  today 
promulgating  limite  for  all  but  a  few  of 
the  subNitances  for  which  limite  were 
proposed.  Depending  on  resources, 
OSHA  may  consider  lor  additional 
rulemaking  those  substances  identified 
in  this  preamble  as  warranting  further 
consideratian. 

15.  OSHA  has  peiforased  feasibility 
analyses  for  the  foiiomng  subetancea, 
based  on  liMtited  avaiJabJe  bifarmatioa: 
aoetoaitrite,  oaibon  thsalfide,  carbon 
monoxide,  carbarn  tBtmcbJoride. 
ch/omfsem.  ethylene  dichhride, 
ethylene  glyool  dinitrate,  fibrous  glass 
dust,  kydvgen  cyanide,  isopboroae 
diisocyaaate,  aitngaa  dioxide, 
nitroglycerin,  and  tricUoio-ethylene.  is 
further  information  available  which 
might  be  used  lo  suf^lement  the  present 
findinga  regarding  the  feasibility  of 
achieving  these  levels  in  the  workplace? 

The  Synthetic  Organic  Chemicals 
Manufacturing  Assodation  (SOCMA) 
(Ex.  3-681),  the  Dow  Chemical  Company 
(Ex.  3-741).  the  Teepak  Corporation  (Ex. 
6-19).  and  NIOSH  (Ex.  6-47)  each 
responded  to  this  question.  The  Dow 
Chemical  Company  (Ex.  3-741) 
commented  on  the  difficulty  of  obtaining 
feasibility  information,  espedaDy  for 
"the  small  business  entities  whidi  will 
be  Bseet  heavily  Impacted,"  while 
SOCMA  (Ex.  3-881)  opposed  the 
promulgation  of  NIOSH  limite  if  the 
feasibility  information  available  was  not 
adequate.  NIOSH  (Ex.  8-47)  submitted 
feasibility  information  to  OSHA  for  the 
substances  listed  and  for  acetone, 
chlorine,  styrene,  and  sulfur  dioxide  as 
well.  OSHA  appreciates  NIOSH's 
submission  and  is  luing  this  information 
in  ite  feasibility  analyses  for  individual 
substances  (see  Section  VI). 

For  the  final  rule.  OSHA  went  beyond 
the  feasibility  analyses  presented  in  the 
proposal.  The  Agency  incorporated  the 
substantial  amount  of  feasibility  data 
submitted  by  NIOSH  and  other 
submitters.  OSHA  also  reviewed  the  site 
visit  reporte  submitted  into  the  record. 
Based  on  the  entire  record.  OSHA  has 
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conduded  that  the  Agency  has  suffident 
feasibility  data  to  support  the  final  rule's 
PELs.  These  data  are  analyzed  in  depth, 
by  industry  sector,  in  Section  VII. 

16.  OSHA  has  made  a  preliminary 
assessment  of  the  proposed 
rulemaking's  impact  on  large  and  small 
establishments.  The  Act  requires  OSHA 
to  determine  whether  a  regulation  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
pursuant  to  the  Regulatory  Flexibility 
Act  of  1960. 5  U.S.C  801  et  seq.  Is  there 
additional  information  regarding 
implementation  of  this  rule  for  small 
businesses  and  entities  which  OSHA 
should  consider? 

The  U.S.  Borax  and  Chemical 
Corporation  (Ex.  3-744).  SOCMA  (Ex.  3- 
891).  and  the  Dow  Chemical  Company 
(Ex.  3-741)  each  responded  to  this 
preamble  question.  SOCMA  expecte 
"some  adverse  impact"  on  ite  smaller 
member  companies  because  these 
companies  are  likely  to  have  greater 
difficulty  than  others  in  absoiiiing  the 
coste  of  controls  (Ex.  3-881).  SOCMA 
believes  that  such  companies  are 
particularly  likely  to  be  severely 
impacted  if  REL.  rather  than  TLV.  values 
are  promulgated  as  OSHA  PELs;  in 
SOCMA's  views,  selection  of  TLV 
values  as  PELs  "will  substantially 
reduce  the  feasibility  problems  of  the 
proposal"  (Ex.  3-891).  The  Dow 
Chemical  Company  (Ex  3-741)  agrees 
with  SOCMA  that  the  largest  impad  of 
the  rulemaking  will  be  on  smaller 
establishments,  and  also  that 
promulgation  of  values  consistent  with 
tiiose  of  the  ACGIH.  rahter  than  with 
those  of  NIOSH.  will  mitigate  any  such 
impad. 

Euj^cne  Smith.  Vice  President  for 
Government  and  Public  Affairs  of  the 
U.S.  Borax  and  Chemical  Corporation, 
believes  that  the  uses  of  "sodium 
tetraborate  as  well  as  boron  oxide  are 
S4>  ubiquitous  in  their  applications  that  a 
complete  documentation  of  their  uses  in 
industrial  and  household  applications  is 
virtually  impossible"  (Ex  3-744.  p.  5). 
Mr.  Smith  reports  that  he  is  aware  of 
"very  small  companies  who  would  find 
installation  of  the  type  of  engineering 
controls"  described  in  the  proposal 
financially  difficult  to  implement  (Ex  ^ 
744.  p.  5).  OSHA  is  sympaUietic  to  the 
concerns  of  U.S.  Borax  and  has  focused 
much  of  the  economic  and  feasibility 
analysis  for  this  rule  on  small  entities 
that  will  be  afiected  by  this  revision  or 
expansion  of  permissible  exposure 
limits.  The  Re^atory  Flexibility 
Analysis  (RFA)  accompanying  this  final 
rule  fully  considers  the  impacts  of  this 
regulation  on  these  entities  and 
describes  the  magnitude  of  any 


differential  small-business  impacto.  In 
the  RFA.  OSHA  concludes  that  the  final 
rule  is  feasible  for  small  businesses. 

17.  OSHA  has  proposed  PELs  for 
some  substances,  where  the  basis  for 
this  proposal  also  includes  a 
carcinogenicity  designation  (e.g..  TLV 
with  an  Al  orA2  designation:  REL  with 
a  Co  designation).  Should  OSHA 
include  a  similar  carcinogen 
designation  in  the  Z-4  table  in  this 
rvlemaking? 

Several  conunenters  (Exs.  3-741. 3- 
1008. 3-1095. 3-693, 3-66a  3-891. 8-16. 
and  8-47)  responded  to  this  question. 
Some  commenters  (Exs.  3-741  and  3- 
891)  indicated  that  OSHA's  Hazard 
Communication  Standard  already 
requires  employers  to  inform  employees 
about  the  cardnogenic  hazards  of  any 
substances  listed  as  cardnogens  by 
lARC  or  NTP.  According  to  these 
respondents,  identification  of 
substances  as  cardnogens  in  the  Z 
tables  would  therefore  be  duplicative 
and  could  cause  confusion  (Ex  3-891). 
In  addition,  adding  such  information  to  a 
table  could  be  confusing  because  there 
is  no  method  of  adding  extensive 
explanatory  material  to  a  table.  Other 
commenters  (Exs.  3-593.  3-1095,  8-16 
and  8-47)  favored  the  addition  of  a 
cancer  designation  to  cardnogenic 
substances  induded  in  the  Z  tables.  For 
example,  the  American  Industrial 
Hygiene  Association  (AIHA)  stated: 

AOIA  would  support  the  inclusion  of  a 
deaignation  on  carcinogenicity  <  *  * 
provided  that  such  designation  renects  the 
weight  of  evidence  for  carcinogenic  effects 
•  •  *.  (Ex  8-1&  p.  14). 

NIOSH  (Ex.  8-47)  concurred  in 
recommending  the  inclusion  of  such  a 
designation  in  the  final  rule's  Z  tables. 

OSHA  has  carefully  reviewed  the 
record  evidence  on  this  issue  and  has 
investigated  the  various  evaluative 
critieria  used  by  scientific  and 
regulatory  bodies  to  determine  the 
classification  of  a  substance  as  a 
carcinogen.  The  Agency  notes  that  each 
organization  has  a  different  system  and 
that  the  criteria  used  rarely  coincide. 
Thus,  the  ACCIH  uses  two  designations. 
Al  and  A2.  to  rcfect  the  strength  of  the 
evidence  for  a  substance's 
carcinogenicity,  while  the  EPA  has  five 
classifications  that  represent  different 
kinds  of  evidence.  OSHA  believes  that 
the  indusion  of  a  cancer  designation  on 
the  Z  tables  would  further  complicate 
this  already  complex  situation  by 
adding  yet  another  classification  system 
to  those  already  in  use.  OSHA  is  also 
concerned  that  adding  a  cancer 
designation  to  the  Z-table  limits  would 
require  frequent  updating  and  revision 
as  additional  substances  are  identified 


as  cardnogens  in  the  future.  Therefore, 
OSHA  has  determined  ttiat  the  present 
system  (in  which  the  Z  taUes  present 
the  exposure  limiU  for  a  substance, 
while  the  Hazard  Communication 
Standard  (29  CFR  19iai200)  determines 
whether  the  evidence  for  a  particular 
substance  is  such  as  to  require 
employers  to  describe  ite 
carcinogenicity  in  their  hazard 
communication  programs)  is  the  dearest 
and  simplest  approach  to  alerting 
workers  to  the  hazards  present  in  their 
workplaces. 

7  A  OSHA  has  preliminarily  decided 
that  for  substances  where  the  ACGIH, 
TLV  is  a  TWA  and  the  NIOSH.  REL  is  a 
Ceiling  Value  which  is  the  same  or  one- 
half^  the  TWA.  OSHA  will  propose 
that  the  TWA  be  adopted  as  the  PEL 
Should  this  approach  be  modified  in  the 
final  rulemaking?  What  approach 
should  be  used  when  the  converse  of 
this  situation  (TLV.  Ceiling-REL  TWA) 
exists. 

Several  commenters  were  cautious 
concerning  this  approach.  Los  Alamos 
(Ex.  3-1095)  and  NIOSH  (Ex  8-«7) 
concurred,  recognizing  that  an  analysis 
of  the  data  supporting  a  proposed  limit 
must  be  developed  on  a  case-by-case 
basis  to  discern  which  limit  is 
appropriate.  NIOSH  (Ex.  8-47)  also 
stated  that  the  sim|rie  numerical 
relationship  that  O^IA  has  proposed  is 
not  a  sdentifically  sound  basis  for 
choosing  between  a  TWA  and  a  ceiling 
value. 

The  Synthetic  Organic  Chemical 
Manufacturers  Associaticm  (SOCMA) 
(Ex  3-891)  recommended  that  the  TLV 
be  adopted,  whether  the  TLV  is  a  ceiling 
value  or  a  TWA.  since  TLVs  are  the 
most  appropriate  levels  for  adoption. 
The  American  Federation  of  State  and 
County  Municipal  Employees  (AFSCME) 
(Ex.  3-1043)  recommended: 

OSHA  should  adopt  most  protective  limit 
unless  source  dictates  ollierwiae.  Ceiling  and 
STEI£  provide  greater  protectioa  than  TWA 
of  the  same  numerical  value  (Ex  3-1043,  p.  S\. 

Other  commenters  (Exs.  3-1043. 3-42. 
and  3-1095)  also  wanted  to  ensure  that 
OSHA  understood  the  difference 
between  TWA  and  ceiling  values. 
OSHA  understands  that  TWAs  are  not 
equal  to  ceiling  limits  and  concurs  with 
the  definition  of  these  two  limits 
discussed  in  NIOSH's  submission: 

A  llA'A  is  appropriate  at  a  limit  M-faea  the 
toxic  effect  of  the  substance  it  directly 
related  to  the  total  dose  received  in  a  daily 
exposure.  Ceiling  values  are  intended  to 
minimize  toxic  effects  related  to  the  peak 
exposure.  Ceiling  values  are  necessary  when 
there  are  immediate  acute  responses  to  aa  air 
contaminant  independent  of  the  total  daily 
doae  or  when  chronic  effects  are  dow-rate 
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.  OiMai  vd«M  an  abo 
mlniiMM  tiM  total  dally  doM  wiM 
tnlcnBiltMt  oocayatioaal  •xpoanra. »«, 
•ihyUaa  oxida  (Ex.  t~V). 

OSHA  has  always  racognixad  the 
differencea  between  TWA  and  ceiling 
Umita;  in  the  proposal.  OSHA  adopted 
the  TWAs  only  as  a  starting  point.  Since 
that  time.  OSHA  haa  anaJyasd  the 
various  docket  submisaioas  regarding 
individual  substances.  Baaed  on  theae 
individual  analyse*.  OSHA  has 
developed  updated  PCLa  oa  a  caae-by- 
case  basis.  (For  information  regarding  a 
spacifk  subetanoe.  refer  to  the 
discussion  for  that  indivldaal 
substanoa.) 

7A  OSHA  pniiminarUy  pkum  to  adopt  a 
phaaod  $tort-up  Bclmtui:  ThU  would 
inciudm  an  initial  start-up  nquinment 
permitting  the  use  ofaitemate  control 
methods  for  revised  PELs.  followed  at  a 
later  dote  by  the  required  uee  of  control 
methods  fully  consistent  with  the 
methods  of  compliance  priorities  in 
effect  at  that  time.  OSHA  will  shortlv  be 
requesting  comments  an  the  heirarcny 
af  controls.  An  alternate  approach  is  to 
set  complianoe  dates  for  engineering 
controls  based  on  final  determinations 
of  that  rulemaking.  OSHA  solicits 
comments  an  thoee  approachee  and 
suggeetions  regarding  the  expropriate 
tiaiee  for  the  two  propoeed  start-up 
dates. 

The  prapoaad  nila  (5S  PR  20080  •< 
sea.\  suggested  six  months  from  th* 
pubUcatiaii  data  of  the  final  regulaHoo 
as  a  raasonabi*  time  for  emph^rers  to 
evaluate  the  exposures  of  their 
employees  and  to  come  into  compUaao* 
•sing  any  coasbinatfcm  of  respirators, 
work  practices,  and  englnaering 
controla.  Many  coBmantars.  soch  as  the 
Taxaoo  Conpany  (Ex.  9-M3)  and  the 
Synthetic  Oitaalc  Cbaailcal 
Manufacturers  Aaaodatloa  (SOCMA) 
(Ex.  a-an).  Indicatad  that  the  e-«oalh 
compliance  date  phase  hi  was 
appiopffata.  ttus  Kaii  McGee 
Cotporutioa  (Bx.  3-623)  waa  more 
spadfic  In  its  comments  and  oootaBdad 
that  the  Initial  sbinnonth  period  should 
be  cxtMsded  to  a  2«-maatn  period  to 
allow  Indnatiy  aufBdent  time  to  aMinltor 
and  develop  the  neoaasary  control 
maaaana.  Tha  Aaarican  Paper  Institute 
(Ex.  S-6iS)  waa  also  of  the  oplniao  that 
an  failtial  six  month  compliance  period 
would  be  too  short. 

OSHA  has  extended  the  period  to 
oassm  Into  oompHance  aetag  any  saethod 
from  alx  months  from  the  date  of 
pubBoatian  la  appiiuimalelf  six  awndm 
from  the  efisctive  dale;  tUs  action  adds 
I  to  this  period.  OflHA 
I  based  on  tiie  Agency  s 
experience  and  awny  oommenta,  that  a 


six-month  period  after  the  effective  date 
Is  sufficient  to  evehmte  expoeures  and 
conwtepce  a  leapliator  program.  Most 
emplojrers  will  only  have  employee 
overexposures  to  a  relatively  few 
substances.  (See  also  the  discussion 
under  the  So^pe  and  Application  of  the 
standard.) 

Several  companies  stated  that  OSHA 
should  grant  a  specific  extenekm  for 
their  particnlar  industries  ss  a 
consequence  of  feesibility  coooems. 
OSHA  has.  however,  considered  the 
issues  of  fsaaibUty  raiaed  by  rulemaking 
participattts  for  apedfk  Industiies  end 
baa  determined  thet  it  ia  feaaibie.  with 
few  exceptions,  for  employers  In 
affected  induatriea  to  achieve 
compliance  with  the  limits  promulgated 
In  the  final  rale.  These  exceptions  are 
discueeed  in  Section  VU  of  Oiie 
preamble. 

In  the  propoeaL  OSHA  alao  estimated 
that  aO  snyloysrs.  inchiding  thoee  who 
would  hava  to  oontrol  exposures  to 
several  diHsrant  chsaidcala.  could 
achieve  complianoe  within  low  years 
uaiog  the  hierarchy  of  oootrota  (La., 
prefe 

work  practtoaa.  and,  tf  not  feasibla. 
personal  protactivo  equipment)  specified 
in  29  CFR  19iaiOOO(e).  Regarding  the 
four-year  sngliMiailm  laiplementation 
data  schadala.  OSHA  received  a  number 
of  <  iMnineiits.  Moat  tiada  aesodsHons 
and  eaaployers  sopportad  the  four-year 
period,  and  moat  unions  suggested  that 
one  to  two  years  urould  be  suffidenL 
The  State  ol  Waahingtoo  uaed  to  days 
for  a  aiaillar  regale  tion  and  reports  dmt 
there  were  few  dlfBnnhiee  witt 
complienca.  N106H  (Ex.  •-471  sai 
that  two  years  was  a  raaaonable  < 
for  oompUanoa.  Tte  loovBSt  period 


time 


suggested  was  the  period  I 
byim  PIbre  Box  Aaaodation  (Ex.  S- 
823).  which  stated  diat  lOyaara  for 
complianoe  by  Industry  was  a 
reasonable  time  frame.  OSHA  has 
evaluated  the  data  from  various 
industries  regarding  the  feaaibiUtv  of 
r^natfUmwu^  and  has  determined  thet  U  Is 
feaaibia  for  employers  In  nearly  all 
operations  to  achieve  compHanne.  using 
engineering  and  work  practice  controls. 
by  December  31. 19BZ.  hi  light  of  the 
scope  of  this  regulation.  OSHA 
conctodae  that  a  shorter  period  would 
not  be  approprtate. 

Since  OSHA  Is  in  the  process  of 
levlewlng  the  hierarchy  of  controls. 
OSHA  requested  comment  on  whether 
te  complianoe  period  should  be  tied 
Into  the  ooanlation  of  that  raleaMkiiig. 
Insae  wara  mw  raaponaea  to  this  query. 
A  few  ctwnpenies  (see.  for  example.  Exs. 
3-880  and  9-S27)  suggested  that  the 
Agency  delay  thit  (onrjreer  oondng-lnto- 
compUanoe  period  imtll  after  pubBcation 


of  any  new  reguletions  on  this  subfect 
these  commenlers  dted  costs  of 
compliance  as  a  mafor  concern.  The 
Dow  Chemical  Co.  (Ex.  8-741)  urged  the 
Agency  not  to  wait  to  aet  a  start-up  date 
for  this  rule.  OSHA  condudes  that  the 
December  31. 1882  deedUne  apedfied  ie 
appropriate  and  ia  supported  by  most  of 
industry.  Section  1910.1000(e)  has  been 
in  etfed  for  18  years  and  refleds  the 
view  of  moot  industrial  hygienlsts.  (See 
the  Summary  and  Explanation  section  of 
the  preamble  for  further  details.) 

20.  OSHA  requests  comment  on 
whether  the  establishment  of  margins  of 
safety  below  loweet  obeerred  m  no- 
effect  levels  is  consistent  with  the 
concept  of  "^ifftificant  risk."  and  on 
whether  the  specific  margins  of  safety 
proposed  for  specific  chtmicals  are 
appropriate. 

Several  oommenters  (see.  for  example. 
Exs.  3-744.  3-1086.  3-88a  »-ie,  end  8-^ 
submitted  Information  to  OSHA  in 
response  to  this  question. 
Repreeentatives  of  the  Los  Alamos 
National  Laboratory  (Ex.  3-1006)  noted 
that  safety  factors  must  be  established 
on  a  caae-by-caae  basis,  while  the  U.S. 
Borax  and  Chemical  Corporation  (Ex.  3- 
744)  commented  thet  doee  response 
Informatioo  Is  needed  before  safety 
factors  can  be  applied  to  set  an 
exposure  Ihnit  The  American  Industrial 
Hygiene  Aaeodation  (AIHA)  (Ex.  »-18) 
la  of  die  opinion  that  OSHA  ahouM      ■ 
adopt  a  '^miform  toxicolagic  basis  for 
assigning  such  fadors"  and  should 
cha^^  the  term  "safety  factor^  to 
**unoertainty  bdor'*  in  the  final  rale. 

NIOSH  (Ex.  8-47)  stated  that  safety 
factors  cannot  be  used  to  estimate 
human  risk  and  are  therefore  not  related 
to  the  magnltode  or  aignificance  of  a 
risk:  Instead,  safety  factors  are  intended 
to  refled  uncertainty  In  knowledge  or 
available  data.  NIOSH  endorsed  the  use 
of  ssfety  hdors  as  a  "pragmatic 
method"  to  develop  standards  except 
when  a  nontfareshold  process,  such  as 
the  Induction  of  cancer,  is  die  outcome 
of  concern  (Ex.  8-47).  NIOSH  believes 
that  "standards  based  on  a  margin  of 
safety  *  *  *  as  weU  as  standards 
dnived  from  e  case-by-case  evaluation, 
(should]  be  parlodicany  reviewed  to 
determine  what  new  farformation  is 
available"  (Ex.  8-17). 

OSHA  is  pleased  diet  dieee 
conunenters  believe  diet  the  use  of 
safety  fsdors  or  maigiiia  of  safety  ia  an 
appropriate  method  of  adfustlng  for  the 
abeenoe  ot  oomplete  information  in  the 

witfi  NIOSH  diet  diis  approa<A  to  hnrit- 
setting  is  appropriate  whan  threshold 
efleds  are  the  endpointo  of  concern. 
(For  a  full  discussion  of  safsty  factors. 


see  Section  VI.A  and  die  Legal  Analysis 
section  of  this  preamble.) 

21.  OSHA  has  identified  sensory 
irritation,  which  causes  rhinitis,  cough, 
sputum  production,  chest  pain,  wheezing 
and  dyspnea,  as  material  impairment  of 
health.  OSHA  invites  comments  on  this 
understanding. 

Many  conunenters  (see,  for  example. 
Exs.  3-744. 3-1005.  3-896. 8-17.  3-6ea  3- 
593  and  3-665)  responded  to  this 
preamble  question.  A  few  were  of  the 
opinion  that  transitory  or  acute  effects 
should  not  be  considered  material 
impairment  of  health:  the  U.S.  Borax  and 
Chemical  CcHporation  (Ex.  3-744) 
believes  diat  transitory  "rhinitis,  cough, 
sputum  production,  chest  pain. 
wheezing,  and  dyspnea"  do  not 
constitute  material  health  impairmenL 
Stanley  Dryden  of  Chevron  Corporatioo 
believes  that  "mild  Irritants  and 
odoranta"  should  not  be  considered  to 
pose  a  risk  of  material  health 
impairment  (Ex.  3-896). 

Most  commenters.  however,  agreed 
with  OSHA  diat  die  signs  and  symptoms 
listed  in  this  question  should  be 
regarded  as  material  health  impairments 
(Exs.  8-47. 3-109S,  3-660  and  3-583). 
NIOSH  stated: 

The  recoyiitiai  of  seesocy  irritatkn  as 
potentiaUy  being  "nwiarial  iaqMinnnt  of 
health"  ia  coMJttent  widi  dw  CMfreot 
■cientifk  nr— — «f^  lelatsd  to  health  effects 
of  enviranmental  afenls. 

Mucous  meoriirane  irritant*  can  cause 
increased  btfaik  frequency  and  tearing:  nasal 
discbarge,  congestion,  and  sneezing:  and 
cough,  sputum  production,  chest  discomfort, 
wheeztaig.  chest  tt^^tnaas.  and  dyspnea. 
Work  environaients  often  require  levels  of 
physical  and  mental  perfonnanca 
considerably  greater  than  encountered  in 
daily  living.  Even  in  the  absence  of  any 
pennanant  impainnent  the  symptoms  Hsted 
can  interfere  with  fob  petfdfmanee  and 
safety. 

Mucous  membrane  irritatioa  can  result  in 
inflaauaatiaB.  which  may  lead  to  increased 
susceptibility  to  nonapaciflc  irritants  and 
infectious  agsnts  For  exaaqile.  experimental 
osone  axpoaure  in  humans  results  in 
increased  airway  reactivity.  Also,  studies  of 
exposure  to  environmental  tobacco  smoke 
have  shown  irritative  symptoms  and 
evidence  of  increased  frequency  of 
respiratory  tract  illnesses  in  young  chiMren 
and  decreaaed  pulmonary  function  in  adults 
•  •  • 

Mucous  membrane  irritation  is  associated 
with  respiratory  illnesses,  depending  on  the 
composition  of  specific  exposure  and  on  the 
dose,  duration,  and  frequency  of  exposure. 
No  universally  appHcaUe  conclusion  can  be 
drawn  at  this  time  regarding  the  association 
between  irritative  symptoms  and  permanent 
infury  or  dysfunction.  Where  certain 
individuals  show  no  measurable  impairment 
after  an  axpoaure,  even  when  experiencing 
irritative  symptoms,  others  may  devekip 
identifiable  dysfanctkML 


Aside  from  the  eftsds  of  ifiitotioa  mucous 
membrane  exposure  may  result  in  absorption 
of  a  substance,  wnth  resultant  systemic 
toxicity.  An  inflamed  mucous  membrane  may 
be  an  even  more  effective  route  of 
abaorption.  either  for  tlie  irritant  or  for  other 
substances.  FUrthcfmore.  injury  to 
bronchopubnooary  neaibranes  can  impair 
removal  of  particulates  from  the  respiratory 
system  (Ex.  8-47). 

Thus,  according  to  NIOSH.  sensory 
irritants  interfere  with  job  performance 
and  safety,  cause  inflaiBmation.  may 
increase  the  victim's  susceptibility  to 
other  irritants  and  infedious  agents, 
lead  to  pomanent  injury  or  dysfunction, 
or  permit  greater  abaiarption  of 
hazardous  substances  (Ex.  8-47).  In  sum. 
NIOSH  and  most  other  respondents 
agree  with  OSHA  that  sensory  irritation 
caused  by  occupational  exposure  to  the 
irritant  substances  induded  in  this  final 
rule  constitotes  a  material  impeiiment  of 
health  (see  Section  VLC.3). 

22.  The  question  also  arises  of 
whether  odoranta  present  material 
impairmatt  of  health.  That  issue  also 
m^t  arise  in  the  context  of  other 
substances.  Based  on  the  evidence  in 
the  final  record  amceming  this  issue. 
OSHA  will  determine  if  the  criteria 
detailed  in  Section  IV-C-16  have  been 
met,  and  take  appropriate  action.  OSHA 
requests  coaunent  on  this  issue. 

Section  IV.Cll  of  the  preamble  to  the 
propoeed  rule  (53  FR  21135-21136) 
described  the  adverse  effects  associated 
widi  exposure  to  four  substances 
induded  in  the  category  of  odoranta. 
These  substances  are:  Isopropyl  ether, 
phenyl  ether,  propylene  glycol 
monomethyl  ether,  and  vinyl  toluene. 
NIOSH  (Ex.  8-17).  the  National 
Renderers  Assodation  (Ex.  3-11).  the 
E.I.  du  Pont  Company  (Ex.  3-660).  die 
Hiarmaceutical  Manufacturers 
Assodation  (Ex.  3-1161).  and  the  Los 
Alamos  National  Laboratory  (Ex.  3- 
1095).  among  others,  commented  on  this 
issue.  According  to  representatives  of 
the  Los  Alamos  National  Laboratory, 
odorants  should  not  be  considered  as 
causing  a  material  health  impairment 
(Ex.  3-1005);  John  Beary.  lU.  a  physidan 
speaking  for  the  Pharmaceutical 
Manufacturers  Assodation.  is  of  the 
same  opinion  (Ex.  3-1161). 

NIOSH  described  several  important 
reasons  for  minimizing  objectionaUe 
odors  in  the  woi^place. 

Odors  emitted  by  industrial  chemicals 
often  play  an  important  role  in  occupational 
safety  and  health.  When  odors  can  be 
delected  before  health  effects  occur,  they 
may  provide  early  warning  of  exposure.  A 
number  of  chemicals  have  strong  odors  at 
concentrations  which  are  otherwise 
minimally  toxic.  These  odors  may  cause 
'   undue  health  concerns  among  exposed 
workers  or  may  create  safety  hazards  by 


distracting  woriiers  from  their  tasks.  Strong 
odors  in  the  workplace  may  alao  mask  the 
presence  of  other,  more  toxic  substances. 
Strong  odors  can  produce  irritation  and/or 
nausea  at  high  concentrations,  although  these 
effects  may  be  reversible  following  cessation 
of  exposure.  Offactory  fatigue  often  occur* 
and  should  l>e  considered  a  functional 
impairment  that  can  result  in  increased 
worker  exposure.  Olfactory  fatigue  can 
reducx  the  wearer's  ability  to  sense 
inadequate  respirator  performance  of  air- 
purifying  respirators  (Ex.  0-47,  p.  41). 

NIOSH  thus  concurs  with  OSHA  that 
intolerable  odors  may  have  serious 
adverse  effects  in  the  workplace.  And. 
although  it  is  true  that  there  is  wide 
variation  in  individual  responses  to  odor 
(i.e.,  in  the  ability  to  detect  an  odor),  it  is 
also  true  that  oneindividual  may 
reqiond  to  an  odor  with  only  mild 
discomfort  while  another  becomes 
overtly  nauseated. 

OSHA  baa  carefully  weighed  all  of  the 
evidence  in  the  record  on  the 
toxicological  significance  of  exposures 
to  odorant  diemicals.  The  Agency  Tmds 
that  odor  effeds  alone  do  not  constitute 
material  health  impairment:  however, 
OSHA  notes  that  it  is  exceedingly  rare 
for  a  substance  only  to  cause  odor 
effects.  It  is  generally  the  case  that 
odorant  chemicals  also  cause  toxic 
effects,  such  as  sensory  imtation  or 
incipient  central  nervous  system  effecto 
that  manifest  as  headaches,  nausea. 
vertigo./or  diplopia.  However,  for  the 
purpM^  of  this  rulemaking.  OSHA 
concedes  that  odor  alone  does  not 
constitute  material  health  impairment. 

23.  Is  there  exposure  information 
available  which  can  be  supplied  which 
will  refine  OSHA 's  estimates  of 
employee  exposures  and  overexposures 
to  the  substances  being  regulated? 

Although  two  other  coounenters  (Exs. 
3-744. 3-742)  mentioned  this  proposal 
question,  the  only  substantive  comment 
received  by  OSHA  in  response 
specifically  to  this  question  came  from 
NIOSH  (Ex.  8-47).  which  noted  Uiat  it 
was  submitting  to  the  docket  all  relevant 
Health  Hazard  Evaluations  (HHEs). 
OSHA  has  reviewed  these  HHEs  as  they 
apply  to  the  substances  and  sectors  of 
interest  and  has  used  data  from  these 
documents  in  the  Regulatory  Impact 
Analysis  that  accompanies  this  final 
rule. 

24.  Is  there  information  available 
which  can  be  supplied  to  improve  or 
supplement  the  engineering  controls 
identified  tis  necessary  in  order  to 
reduce  exposure  levels?  Is  there 
additional  cost  data  which  can  be 
supplied  to  refine  the  annual  costs 
associated  with  these  controls? 

In  response  to  this  preamble  question, 
the  VS.  Borax  and  Chemical 
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Corporation  (Ex.  9-744)  submitted  data 
to  show  that,  for  the  years  1979  through 
1987.  the  average  per-year  cost  for 
environmental  control  units  at  its  Borax 
Operation  was  137.809.  According  to 
this  commenter.  since  a  large  plant 
would  have  many  such  units,  the  cost 

Eer  plant  for  SIC  28  facilities  presented 
y  OSHA  in  the  proposal  (53  FR  21378) 
is  "orders  of  magnitude"  lower  than  the 
costs  plants  wouJd  actually  experience. 
In  response  to  U.S.  Borax.  OSHA  points 
out  that  the  costs  presented  in  the 
proposal  were  average  annual 
compliance  costs  for  all  large  plants 
across  all  of  SIC  28.  Thus,  it  is  likely 
that  OSHA's  costs  may  not  exactly 
approximate  those  of  any  particular 
plant  but  will,  in  the  aggregate,  reflect 
those  of  the  average  plant  in  this  sector. 
OSHA  has  received  no  cost  data  or 
information  that  calls  these  average 
compliance  cost  estimates  into  question. 

In  general,  feasibility  and  cost  data 
were  directed  toward  individual 
substances  rather  than  being  submitted 
in  response  to  this  question.  These  data 
are  discussed  in  detail  in  Section  VH 

25.  Under  what  conditions,  involving 
which  industrial  processes,  will 
respirators  be  needed  during  the  start- 
up period,  for  maintenance  operations, 
or  where  other  controls  are  infeasible  in 
order  to  protect  employees  at  the 
proposed  exposure  levels?  Are 
respirators  currently  being  used  under 
the  conditions  identified,  or  would  they 
need  to  be  purchased?  Please  describe 
the  type  of  respirator  currently  in  use  or 

sfCtf€s90* 

This  questioa  elidted  responses  from 
several  commenten  (Exs.  3-503.  3-741, 
3-891,  3-109S  and  8-47).  The  Texaco 
Corporation  (Ex.  3-593)  identified 
several  operations  where  respiratora  are 
required:  these  included  field 
maintenance  of  process  equipment  in 
refinery  and  petrochemical  plants. 
confined  space  operations,  asbestos 
stripping,  and  equipment  repair.  The 
Synthetic  Organic  Chemical 
Manufacturing  Association  (SOCMA) 
(Ex.  3-891)  noted  that  respirator  use 
varies  from  )ob  to  fob  and  that 
engineering  controls  are  not  always 
feasible.  The  Dow  Chemical  Company 
(Ex.  3-741)  reported  that  respirators  are 
currently  being  used  in  industry  where 
infrequent  tasks  make  the  costs  of 
engineering  controls  infeasible: 
examples  of  such  operations  are 
maintenance  operations,  emergency 
operations,  and  certain  infrequently 
performed  process  operations.  Dow  had 
no  information  on  the  type  or  extent  of 
current  respirator  use.  NIOSH  (Ex.  8-47) 
submitted  daU  from  a  1982  NIOSH- 
sponsored  contractor  report  that  shows 


dMt  in  1980, 19.1  percent  of  minii«. 
manufacturing,  and  construction 
workera  wore  or  had  access  to  certified 
respirators.  Tlie  same  report  showed 
that  the  market  shares  of  self-contained 
breathing  apparatus,  single-use.  and 
chemical  cartridge  respiratora  were 
approximately  equal  and  ranged  from  26 
to  30  percent  each  (Ex.  8-47). 

OSHA  did  not  raiae  the  issue  of 
methods  of  compliance  in  this 
rulemaking.  This  question  was  asked  to 
gather  factual  information.  Section  VII 
disciisses  those  few  areas  identified 
where  respirator  use  may  be  needed. 
(See  also  the  Legal  Analysis  sector.) 

26.  Asa  result  of  simultaneously 
regulating  many  substances,  what  cost 
savings  will  be  realized  in  purchasing 
and  installing  engineering  controls?  Are 
alternate  engineering  controls  available 
to  achieve  the  lower  permissible 
exposure  limits  being  proposed? 

OSHA  received  no  substantive 
responses  to  this  question.  Several 
participants,  including  NIOSH  and  the 
unions  presented  evidence  on  situations 
in  which  lower  levels  than  those 
proposed  could  be  achieved  by  means  of 
engineering  and  work  practice  controls. 
These  cases  are  discussed  in  Section  Vn 
of  the  preamble. 

27.  What  is  the  current  state  of 
technology  control  and  financing  in 
firms  which  would  need  to  comply  with 
reduced  exposure  limits  to  wood  dust? 

No  comroentera  provided  substantive 
responses  to  this  question.  Much 
Information  was  submitted  on  the  issues 
alluded  to  in  this  question:  however,  this 
information  was  not  submitted  in 
response  to  this  question  but  rather  in 
relation  to  the  technological  and 
economic  feasibility  of  achieving  the 
proposed  limits  for  wood  dust  Tills 
information  is  discussed  in  Section  VIL 

In  addition  to  these  27  specific 
questions,  OSHA  solicited  comments  on 
laa  appropriateness  of  considering  10-, 
15-,  and  ZO-mlnute  NIOSH  RELs  as  15- 
minute  STELs  and  on  the 
appropriateness  of  adopting  PELs 
having  other  durations  (Le..  30-,  90-,  or 
120-minute  "ceilings"),  such  as  those 
recommended  by  NIOSH  (53  FR  21242). 

Only  the  Kerr-McCee  Corporation 
specifically  addressed  this  question. 
Kerr-McGee  (Ex.  3-023)  was  concerned 
that  OSHA  might,  in  the  final  rule, 
establish  the  NIOSH  30. 80-,  or  120- 
minute  ceilings  as  15-minute  STELs. 
OSHA  agrees  with  Kerr-McGee  that  this 
approach  would  not  be  appropriate  at 
this  time  without  additional  analysis. 
Where  the  NIOSH  limit  for  a  substance 
was  for  a  duration  of  30. 00,  or  120 
minutes.  OSHA  has  generally 
maintained  these  intervals  in  the  final 


rule.  The  final  rule  adopts  15-minute 
STELs  in  cases  where  NIOSH  has 
recommended  a  10-,  15-.  or  XO-mlnute 
limit. 

VL  Health  Effects  DisciiaakMi  and 
Detenninatkm  of  Final  PEL 

A.  General  Principles  of  Toxicology  and 
Dose  Response 

Introduction 

As  long  ago  as  the  16th  century, 
people  recognized  that  there  is  no  such 
thing  as  an  absolutely  safe  chemical 
The  Swiss  physician  Paracelsus,  who 
lived  from  1493  to  1541,  said: 

All  sulMlanoes  sn  poisons:  thers  is  none 
which  i*  not  a  poisoa  The  right  dose 
differentiates  a  poison  and  a  remedy. 

On  the  other  hand,  methods  have 
been  devised  to  permit  any  chemical,  no 
matter  how  poisonous,  to  be  handled 
safely;  this  is  done  either  by  limiting  the 
dose  or  controlling  the  exposure. 
However,  before  the  necessary  degree  of 
control  can  be  determined  for  a 
particular  exposure  or  situation,  the 
toxicity  of  the  substance  in  question 
must  be  known.  The  paragraphs  that 
follow  describe  the  methods  used  by 
•dentists  to  measure  the  relative 
toxicity  of  substances  and  to  select 
exposure  limits  that  wdll  prevent 
exposed  individuals  from  suffering 
adverse  effects  from  such  exposures.  As 
this  discussion  demonstrates,  methods 
of  choosing  exposure  limits  must 
because  of  the  lack  or  inadequacy  of 
dose-response  information  for  many 
diemicals,  rely  on  experience  in  the  use 
of  these  substances  and  on  scientific 
and  professional  judgment* 

Chemicals  range  in  inherent  toxicity 
from  those  that  are  relatively  harmless    ' 
even  after  large  doses  have  been 
administered  to  othera  that  cause  death 
if  encountered  even  in  small  quantities. 
Toxicologists  rank  chemicals  by 
categories  that  range  from  practically 
nontoxic  (an  adult  human  would  have  to 
consume  a  quart)  to  supertoxic  (fewer 
than  7  drops  would  be  lethal  for  most 
people). 

In  the  occupational  setting.  It  is  the 
risk  associated  with  a  particular  use  of  a 
chemical  rather  than  its  inherent  toxicity 
that  is  important.  Risk  can  be  defined  as 
the  probability  that  a  substance  will 
produce  harm  under  certain  conditions 
of  use.  The  converse  of  risk  is  safety, 
which  is  the  probability  that  no  harm 
will  occur  under  specific  circumstances. 


*  The  matertat  in  thti  section  derive*  prtndpelly 
from  Ibe  folloMnn)!  lources:  Klaaten.  Amdur.  and 
Ooull  laSSi  NalMMul  Reaearch  Council  ISeS:  Cohen 
isasa.  Ik  and  Tardift  and  Rodricka  1SS7. 
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-  The  degree  of  hazard  associated  with 
exposure  to  a  specific  substance 
depends  on  the  manner  in  which  it  is 
handled  in  a  particular  situation:  A 
supertoxic  chemical  that  is  processed  in 
a  closed,  isolated  system  may  be  less 
hazardous  in  actual  use  than  a  low- 
toxicity  compound  handled  in  an  open 
batch  process.  Another  factor  affecting 
the  ability  of  a  chemical  to  elidt  a  toxic 
response  is  the  susceptibility  of  the 
biological  system  or  fridividual.  For  the 
relative  degree  of  hazard  to  be  known  In 
a  particular  instance,  diis  requires 
knowledge  about  the  diemical  agent  the 
exposure  situation,  and  die  expmed 
subject  In  addition,  the  route  of 
administration  and  the  duration  and 
frequency  of  exposure  must  be  known. 

Route  of  Exposure 

There  are  four  principal  routes  of 
exposure  by  which  toxic  substances  can 
invade  humans  or  animals.  These  are 
inhalation,  ingestion,  dermal  absorption, 
and  parenteral  administation  (Lc 
administration  through  routes  other  than 
the  intestinal  canal).  The  route  of 
administration  of  a  toxin  also  affects  the 
relative  toxicity  of  the  agent.  For 
example,  a  chemical  that  can  be 
detoxified  in  the  liver  will  be  less  toxic 
If  it  is  administered  orally  than  if  it  is 
given  systematically  (te..  inhaled). 
Studies  that  provide  information  about 
the  relative  toxicity  of  an  agent  via 
different  routes  of  exposure  can  provide 
a  considerable  amount  of  information 
about  the  absorbability  of  the  agent  For 
example,  if  exposure  to  a  certain  dose  of 
a  chemical  via  all  routes  of 
administration  causes  death  within  the 
same  time  period,  it  can  be  assumed 
that  the  substance  in  question  is  easily 
and  rapidly  absorbed  On  the  other 
hand  if  the  dermal  dose  of  a  chemical 
that  Is  required  to  kill  a  subject  is  much 
higher  than  the  dose  required  to  produce 
the  same  effect  when  the  chemical  Is 
ingested  one  can  deduce  that  the  skin 
provides,  to  some  degree,  a  barrier 
against  that  agent's  toxicity.  Other,  less 
important  elements  affecting  the 
response  to  a  toxic  substance  include 
the  relative  concentration  of  the 
substance,  the  volume  of  the  vehicle 
used  to  administer  the  chemical  the 
chemical  and  physical  properties  of  the 
vehicle,  and  the  dose  rate  (Le  the  period 
of  time  over  which  the  dose  is 
administered). 

Duration  and  Frequency  of  Exposure 

Scientists  conduct  animal  experiments 
that  involve  four  different  types  of 
exposure:  Acute,  subacute,  chronic,  and 
subchronic.  Acute  exposures  are  limited 
to  periods  of  less  than  24  houn  and  can 
Involve  either  single  or  repeated 


exposures  within  that  period  Subacute 
exposures  are  repeated  exposures  that 
last  for  one  month  or  less,  while 
subchronic  exposures  have  a  duration  of 
one  to  three  m<mths.  When  a  research 
project  having  a  chronic  regimen  is 
conducted  the  test  animals  are  dosed 
repeatedly  for  a  period  lasting  more 
than  three  months.  Animals  ejqxMed 
acutely  can  have  both  immediate  and 
delayed-onset  responses.  Similariy. 
chronic  exposures  can  cause  immediate 
reactions  as  well  as  long-term  effects. 
The  frequency  of  dosing  also  has  an 
importent  influence  on  the  magnitude  of 
the  toxic  effect  A  large  sin^e  dose  of  an 
acute  toxin  will  usually  have  more  than 
three  times  the  effect  of  one-third  the 
dose  given  at  three  different  times,  and 
the  same  dose  administered  in  10  or  15 
applications  might  have  no  effect 
whatsoever.  The  pattern  of  dosing  is 
important  because  it  is  possible  for 
some  of  the  substance  to  be  excreted 
between  successive  administrations  or 
because  die  lesion  caused  by  the  toxin 
has  a  chance  to  be  partially  or 
completely  repaired  between 
applications.  Thus  a  chronic  effect  is 
said  to  occur  (1)  If  a  toxic  sustance 
accumulates  in  the  system  of  an 
exposed  person  or  animal  because  the 
dose  absorbed  is  greater  than  the  body's 
ability  to  transform  or  eliminate  the 
substance:  (2)  if  it  produces  adverse 
effects  that  are  not  revenible:  or  (3)  if  it 
is  administered  in  a  maimer  that  permite 
inadequate  time  for  repair  or  recovery. 

Variation  in  Response  ^ 

Responses  to  toxic  insults  vary  in  a 
number  of  ways.  For  examine,  some 
toxicants  have  immediate  effects,  while 
others  are  associated  widi  delayed 
symptom  onset  The  latency  period  for 
carcinogenic  agents  may  be  as  long  as 
40  yeara  for  some  types  of  cancer,  and 
even  some  acute  agents,  such  as  some 
chemicals  that  have  adverse  ocular 
effects,  may  not  cause  overt  symptoms 
until  houn  after  exposure. 

Another  difference  in  type  of  response 
concerns  the  reveraibility  or 
irrevereibility  of  the  effect  Reversibility 
depends  on  the  site  of  action  as  well  as 
the  magnitude  of  the  insult  That  is, 
some  tissues  of  the  body,  such  as  die 
Uver,  have  considerable  ability  to 
regenerate;  othera.  like  the  kidney  or 
central  nervous  system,  do  not 

The  site  of  action  associated  with 
toxic  substances  also  varies  widely. 
Local  effects  are  those  lesions  caused  at 
the  site  of  firat  contact  between  the 
agent  and  the  organisms.  Examples  of 
localized  effects  are  skin  bums  caused 
by  contect  with  a  caustic  substance  and 
site-of-contect  tumora  that  develop  at 


the  locus  of  the  injection  of  the 
carcinogen. 

In  contrast  to  localized  effects, 
systemic  effects  involve  the  absorption 
and  distribution  of  the  toxic  agent  from 
the  point  of  entry  to  a  distent  site;  the 
toxic  response  is  manifested  at  this 
distant  point  An  example  of  a  systemic 
poison  is  mercury,  wdiich  produces  ite 
toxic  effect  on  the  central  nervous 
system.  Often,  the  site  of  deposition  for 
a  chemical  is  not  the  organ  system  most 
affected  by  the  toxin.  For  example, 
although  lead  is  deposited  and 
concentrated  in  the  bone,  it  affects  the 
central  nervous  system.  Any  sites  that  . 
are  adversely  affected  by  the  toxic 
effects,  of  exposure  to  a  substance, 
whether  they  are  sites  of  contact  or 
distal  sites,  are  called  the  target  organs 
of  toxicity. 

In  cases  of  systemic  poisoning,  the 
system  most  often  affected  is  the  central 
nervous  system  (CNS);  it  is  common  for 
the  CNS  to  be  involved  even  when 
another  target  such  as  the  liver,  is  the 
primary  target  organ  of  toxicity.  In 
descending  order  of  frequency,  the 
systems  or  organs  most  often  involved 
in  cases  of  systemic  poisoning  are  the 
central  nervous  system,  the  circulatory 
system,  the  blood  and  hematopoietic 
system,  the  visceral  organs  (liver, 
kidneys,  lungs),  and  the  skin. 

Dose^e^MHise 

Hie  relationship  that  associates  the 
dose  of  a  chemical  with  die  effecta  it 
causes  is  called  the  dose-respoose 
relationship.  A  single  data  point  relating 
a  dose  to  a  reqionse  is  sufficient  to 
establish  a  dose-responae  relationship. 
As  additional  data  become  available,  it 
is  possible  to  expand  our  undentanding 
of  the  dose-response  relationship  to 
cover  a  range  of  doses  or  exposures. 
Dose-responae  is  an  important  prindpte 
in  toxiocdogy.  and  an  undentanding  of 
dose-reqxmse  is  important  in 
establiridng  occupatiooal  or  other 
exposure  limits.  Knowing  bow  toxic 
substances  act  makes  it  easier  to  predict 
the  potential  effecU  of  exposure.  (It  is. 
of  course,  generally  true  that  lowering 
dose  reduces  response,  and  data  are 
often  available  to  demonstrate  that 
lower  doses  reduce  responses,  at  least 
on  the  grossly  observable  level. 
However,  data  showing  that  more  subtle 
responses  [e.g~,  those  at  the  subcellular 
level)  have  beoi  reduced  are  rarely 
available.) 

To  apply  dose-respoose  relationships, 
it  is  helpfiil  if  several  tjrpes  of  data  are 
available.  Firat  it  must  be  possible  to 
relate  a  response  to  a  particular 
chemical  Although  basic  data  pointing 
toward  causality  may  be  available,  it  is 
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oftan  tMBcuh  to  wBaa  tha  dosa 
I  ralatlonahlp  ftirtlMr.  For 
,  spklsniologtcal  studias  oftsn 
Maatdlir  an  ssaodsHon  batwaso  a 
dissass  and  oaa  or  bmits  eausativa 
•fnts.  lioara»«t.  sinoa  Infonnadon  oo 
tha  pradaa  idaati^  of  tha  attelogk 
agsat  tha  actual  diMa  raoaivsd.  and  tfaa 
trua  sMa  of  tha  rasponsa  Is  usually  not 
availabla.  it  is  oftaa  inpossibia  to  usa 
data  froai  apidsnOoloftcal  studios  to 
astabUah  a  ptadss  doss  rssponsa 
ralation  botwaon  a  spadflc  doss  of  a 
toxin  and  so  sffsct 

Tha  sacoad  oonditioo  to  bo  oast  bofoca 
doss-rsspooso  can  ba  astabUsbsd  is  diat 
it  Buist  ba  poasibla  to  lalata  dia 
raSponsa  to  tha  doss.  It  is  rslativoly  assy 
to  dstannina  that  s  laigs  doss  causas  an 
obvious  rospoosa.  RaCfaDinf  tho 
rolatiooship,  howovor.  invohros  thraa 
othor  rsquiromonts:  (1)  That  thors  bo  a 
recoptor  sita;  (2)  that  das  rssponso  snd 
ths  Intonsity  of  ths  rssponso  bo  rslstod 
to  tho  ooooontradoo  of  tho  toxin  at  tho 
roGoptor  sits:  and  (3)  dial  dia 
oonoontratioo  of  tha  toxin  at  tho  sits  bo 
rolatod  to  tho  doooaivan. 

Tha  diird  prindpla  undarlytni  Um 
coocopt  of  dtoso  rosponss  is  that  thota 
must  ba  a  quantiflabls  nwans  of 
maasurlng  ths  toxidty  of  s  substanoa 
and  a  BMthod  of  axpcassing  this 
maasorad  toxidtv.  AlUioii^  ladiality  tai 
tost  sniatals  is  oRsa  ussd  to  maasura 
toxidty.  tha  bast  fbnn  of  aiaasursmsnt 
would  involvo  ouantificsdon  of  ths 
soquonoo  of  BMMocular  svents  occurring 
during  tho  toxic  rosponss.  In  ths 
aboonco  of  such  ondpoints.  other  good 
mothods  ars  availabia.  For  sxampla.  it  Is 
oommon  to  maasurs  an  sffsct  boUevod 
to  bo  rolatod  to  tho  substanoo  in 
quastioo,  Ths  loval  of  activity  of  an 
ensymo  in  tho  blood  Is  oitsn  used  m  a 
oMasuta  of  sffsct  sj.,  sarum  giutamio- 
oxaloacetic  transaminase  (8G0T)  laveb 
ars  ussd  to  ataasurs  Uver  damage.  Many 
different  endpoints  can  ba  used  to 
meesure  toxic  efliscts.  sudi  ss  changss 
in  musds  tons,  heort  rots,  blood 
pcassars.  electrical  sctivltv  of  the  brain. 
BMtor  functionina.  and  behavior. 

Ths  aiost  widi^  used  endpoint. 
especially  when  a  now  substsnce  Is 
invohrad.  is  lethality  In  an  animal  test 
system.  Lethality  shadies  sllow 
sdsntisis  to  maks  oomparstive 
ssssssmsnts  of  s  chemical's  toxidty  ss 
it  reiatas  to  that  of  aumv  other 
substanoea.  Research  of  this  type  siso 
permits  dis  gsthsring  of  sssentisi 
infonnatioo  on  dose,  duration,  route  of 
sdministrstioo.  site  of  sction.  snd  ths 
targst  organ  of  toxidty. 

Form  of  the  Response 

The  doMic  form  of  dose  rosponss  is 
sigmoidal  (Figura  1).  This  form 


characteriaoo  the  rolatiooship  between 
the  amount  of  a  toxin  administered  and 
tha  degree  of  rosponss  to  diet  dose.  Tho 
I  is  measursd  on  tha  ordinate. 
t  tho  dooo  is  rsprsssntod  oo  tho 


Dooo  rosponss  csn  bo  thought  of  In 
two  ways: 

•  As  exposure  incrsases.  the 
proportion  of  tho  popoladon  diat 
iBsnIlisstB  tha  rasponsa  incrsases 
(quantal  response);  and 

•  As  axposufs  increases,  ths  intensity 
of  an  individual's  rssponso  increases 
(graded  response). 

A  relatively  flat  dooo  rosponss  curvs 
means  that  a  laifs  changs  In  doaa  is 


rsquirsd  before  there  is  a  significant 
changs  In  rssponso.  A  steep  curve,  on 
the  othor  hand,  means  that  a  small 
changs  hi  dose  will  olidt  a  large 
Increass  in  response.  Although  it  is 
sometimes  possibls  to  gsnorote  s  curve 
of  the  type  shown  In  Figurs  1.  it  is  not 
necessary  to  do  so  to  demonstrate  that 
exposure  st  s  given  level  is  assodatad 
with  a  particular  rsqmnse.  Ihat  is.  It  is 
not  necessary  to  have  snffidont  data  to 
define,  in  mathematical  terms,  the  dose- 
response  relationship  to  know  that 
exposure  st  s  given  levd  is  assodated 
with  sdverse  consequences. 


occurs  even  in  inbred,  homogeneous 
laboratory  animals,  and  such  variability 
increases  dramaticaUy  when  a 
heterogeneous  population,  such  as 
workers,  if  involved.  Individuals 


responding  at  the  left  end  of  the  curve 
shown  in  Figure  2  are  hypersusoq>tible. 
while  those  at  die  right  ead  could  be 
termed  resistant 


Figure  1     • 
Olagran  of  Oose-^sponse  Relationship 


Increasing  Dose  (nng/kg) 


In  the  regulatory  context  it  Is  roost 
coounon  to  express  doss  rosponss 
relations  in  terms  of  the  poroentage  of 
tha  population  responding.  However, 
before  this  information  can  be 
evsluated.  the  endpoint  being 
considered  must  be  known.  For  every 
substance,  there  are  several  doee 
response  relationships,  depending  on 
endpoint  A  substance  that  produces 
irritatioo  at  low  doaas  may  cause  oiora 
severe  symptoms  or  even  death  at  high 
doses  snd  in  other  conditions.  For 
sxampla,  many  substances  thst  srs 
mucossi  Irritants  at  low  doses  will 
produce  pulmonary  edema  and  nervous 
system  effects  st  high  doses. 

Plotting  the  cumulative  percentage  of 
individuals  tasponding  sgainst  dose 


produces  the  typical  sigmoid  curve.  Such 
s  cur\'e  reflects  the  fact  that  at  the 
lowest  dose,  xero  percent  of  the 
population  responds,  while  100  percent 
of  the  population  will  respond  at  the 
highest  dose.  However,  If  the  percentage 
responding  is  plotted  against 
incremental  rather  than  total  dose,  tho 
curve  produced  Is  a  normal  distribution 
(Figure  2).  This  curve  says  that  a 
relatively  small  percentage  of  the 
population  will  manifest  the  response  at 
the  lowest  dose  and  that  a  similarly 
small  percentage  of  die  population  will 
exhibit  the  eftect  only  at  the  hi^est 
dose.  What  this  normal  distribution  of 
response  reflects  is  individual  and 
species  variation  in  expoeed 
populations.  A  adds  dogrse  of  variation 


[• 


FIGURE  2  ..  r 

Diagram  of  Quantal  Dose-Response  Relationship 
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Because  the  relationship  between 
dose  and  response  is  sigmoidal. 
response  approaches  zero  as  dose 
approaches  zero.  However,  because  of 
the  mathematical  form  used  to  express 
this  relationship,  a  true  zero  response 
can  never  be  achieved.  In  the  stridest 
sens;,  therefore,  a  true  threshold  dose 
level  (Le..  the  dose  with  which  a  zero 
response  is  assodated)  can  never  be 
established  on  the  basis  of  experimental 
research.  Instead,  scientists  attempt  to 
define  the  minimum  dose  assodated 
with  a  specific  endpoint  which  is 
customarily  termed  the  "threshold"  dose 
for  that  particular  endpoint  However, 
unless  s  specific  endpoint  (sndi  as 
respiratory  irritation,  cholinesterase 
inhibition,  the  development  of  a  tumor, 
or  death)  is  specified,  the  concept  of  a 
threshold  is  essentially  meaningless.  In 
fact  a  separate  threshold  could  be  said 
to  exist  for  each  of  these  endpoints. 

The  extent  to  which  an 
experimentally  derived  "threshold*^- 
adually  reflects  the  trae  threshold  for  a 
substance  (i.e.,  the  level  above  K^hidi  a 
response  wrill  occur  and  below  which  no 
response  will  occur)  depends  on  several 
fsctors.  such  as  the  number  of  animals 
used  to  determine  the  experimental 


■        .   1       . 
dueshold.  the  number  of  dose  levels 
tested,  and  the  degree  of  variation 
represented  in  the  test  subiects.  For 
example,  to  determine  an  LD^  (the 
ledial  dose  diat  will  kill  SO  percent  of 
the  animals  tested)  with  a  high  degree  of 
predsion  requires  the  use  of  a  minimum 
of  50  test  anbnals  and  five  dose  groups 
(10  animals  in  each  group).  Other  factors 
that  can  influence  the  magnitude  of  the 
median  lethal  dose  indude  the  sources 
involved,  the  sex  and  age  of  the  animals, 
the  environmental  condition  prevailing 
during  the  test  conditions,  diet  the 
health  status  of  the  subfects  being 
tested,  and  the  subiects'  past  exposure 
to  other  toxic  substances. 

In  toxicological  researdt  the 
experimentally  observed  threshold  dose 
is  called  the  low-observed-effect  level 
(LOEL)  or  the  low-observed-adverse- 
effect  level  (LOAEL).  Alternatively,  the 
threshold  may  be  expressed  as  the 
hi^est  no-obwerved-effed  level  (NOEL). 
i.e..  the  highest  dose  administered  and 
found  not  to  produce  a  given  response. 
Determination  of  an  accurate  NOEL 
requires  both  a  careful  interpretation  of 
the  toxicological  data  and  the  use  of  an 
adequate  number  of  test  animals.  The 
National  Academy  of  Sdences  (1965) 


has  conduded  that  the  chance  of  finding 
a  no-adverse-effect  level  (that  is.  of 
missing  an  adverse  effed)  at  a  given 
dose  is  statistically  greater  in 
experiments  having  a  small  number  of 
animals  than  in  studies  involving  a  large 
number  of  animals.  Thus,  the  d^ree  of 
confidence  one  has  that  a  NOEL 
actually  represents  a  "safe"  dose,  rather 
than  a  research  design  artifact 
increases  with  the  number  of  animals 
tested.  The  greatest  degree  of 
confidence  is  assodated  with  studies 
involving  a  large  number  of  animals  that 
were  tested  at  several  doses  that  were 
administered  at  dose  intervals. 

In  a  recent  publication  (Tardiff  and 
Rodricks  1987).  David  W.  Gaylor  of  the 
National  Center  for  Toxicological 
Research  explained  that  experimentally 
derived  thresholds  represent  statistical 
limitations  in  study  design  rather  than 
biological  characteristics: 

Tlw  existence  of  doee-responae 
relationships  migiit  lead  one  to  OMume 
inooriectiy  tiie  existence  of  tlireshold  doses 
below  which  no  toxic  effects  could  occur.  As 
dosage  is  decreased,  the  prevalence  of  an 
observable  toxic  effect  *  *  *  diminishes  to 
sero.  Eventually,  a  dosage  is  reached  ttelow 
whidi  tiie  experiment  has  essentially  no 
resolving  power  to  distinguish  between  the 
spontaneous  background  rate  and  small 
induced  toxic  effects  *  *  *. 

If  no  toxic  effects  are  detected  at  a 
specified  dosage,  this  dosage  is  called  the  no- 
effect  or  more  correctly  the  no-observed- 
effect  dosage.  Because  of  the  limitations  of 
any  given  experiment  the  noKibserved-effecl 
dosage  is  not  a  precise  estimate  of  a  true  no- 
effect  keveL  Lade  of  statistical  significance  is 
not  equivalent  to  no  toxic  effect  It  may  or 
may  not  be.  and  further  experisaentation 
would  lie  required  to  resolve  this  equivocal 
issue  *  *  *.  The  no-observed-effect  level  is 
not  a  biological  property,  but  rather,  a 
statistical  property  or  operational  threshold 
that  is  highly  dependent  on  sample  size. 

The  scientific  issues  surrounding  the 
concept  of  no-observed-effect  levels  or 
experimentally  derived  thresholds  have 
important  impUcations  for  their  use  in 
estabUshing  protective  occupational 
exposure  limits.  Because  the  no- 
observed-effed  level  cannot  represent 
the  "true"  threshold  for  an  adverse 
effect  given  the  design  of  most 
toxicologic  studies,  regulators  and 
others  have  used  the  concept  of  safety 
factors  (also  known  as  uncertainty 
factors)  to  aid  them  in  setting 
permissible  exposure  limits:  that  is,  the 
exposure  limit  is  established  at  some 
interval  below  the  no-observed-effed 
level  to  provide  additional  assurance 
that  exposed  populations  are  not  likely 
to  suffer  harm. 

The  size  of  the  interval  between  the 
permissible  exposure  limit  and  the  no- 
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obMrwd-aOact  l«v«l  depends  oa  • 
profMakmal  Mt»*ot  m  le  wlMthw  lh« 
no-obMnr«d-«ff«ct  l«v«l  im  Ukaiy  to 
repf«fl«nl  ■  i«v«i  tksl  is  not  hararful  (o 
human*.  Tkus,  If  Um  svsiUbl*  data 
indwk  •  NOEL  derived  from  •  weU- 
condudad  iMiiaan  study,  ■  analbr 
•efety  fader  ail|kl  be  used  to  establish 
aa  expeaere  limit  than  would  be  used  if 
the  data  to  be  uaed  to  esUbltsh  the  limit 
consisted  of  a  NOEL  from  an  animal 
study,  in  the  latter  case,  there  is  fleeter 
unceitalnty  reiarrtint  the  relationship 
between  Um  animal  NOEL  and  human 
NOEL  Safety  factors  have  alao  been 
u*«d  to  recogniie  the  tact  that  the 
human  populalion  is  heterogeneous  and 
thmt  there  may  be  a  wide  variation  in 
individual  responses  to  toxic  substances 
(the  wide  range  in  the  odor  thresholds 
reported  for  some  substances  is  a  good 
illustration  of  individual  variability  in 
response). 

The  use  of  NOELs.  LOAELa,  and 
safety  fectors  to  develop  permissible 
exposure  limits  is  not  a  recent 
development: 

For  SMica  Ihaa  half  a  osniwv.  •valuaUoa  of 
the  sah  was  of  chseilrsls  has  been  I 


maiirfy  oo  the  developaisiH  of  toxicity  daU 
•nd  on  the  sppUcation  of  professional 
tudgnaot  lo  the  sd  hoc  inl«t|>ratatioii  of  such 
dsia  lo  dsrtve  scceplattte  levels  of  •xpoMir* 
for  humans.  Censrally.  this  precticc  ha* 
ImImb  tiM  lora  of  idsntifytna  from  aiwdtss  In 
lalxiralory  aalowb  the  no-oaesrved.eff>ct 
ifvel  sad  dividif«  H  hy  s  safctr  ibctor 
(usually  100  for  NOBLs  dsttved  ft«ei  chronic 
•ludtes)  lefhcttwg  the  uncertainties  of 
reiaUng  date  to  kuaMns  aadw  Ihei* 

>  of  exposers  end  the  ^eeHty  snd 
leflhedstal 


Safely  I 
proepec^tveiy  te  I 
Inlanpocis 
factors  ee  imell  as  t  ( 
have  beea  aaed  *  *  *  the  ealMy  iMlar  ef  1«0 
Is  ueed  meet  oa^Mely.  St  leesl  iw  NOBLs 
derived  hem  dwsiyc  toxicity  aiwdMs.  and 
Incorporates  sdlustOMoU  for  Intarspecia* 
vsriaMMly  fuses  By  M)  and  JatiehMawa 
variability  (esnalty  «0|  *  *  '.nerssaMag 
vahM  is  evriealsat  te  a  NOB.  la  hsaHae 
(Tanhfr  sad  RaAicfcs  tM7.  pp.  »1.  4ZI.) 

Tsrdiff  and  Rodricks  caution,  however, 
that  the  uae  of  sefety  factors  has  been 
questioiied  becauae  theee  factors  "often 
create  the  hnpreeeioa  that  human 
population  tfcrsahelde  have  been 
identified  and  that  Ikere  b  vtrtually  no 
risk  below  that  level  of  exposure" 
(Tardlff  and  Rodricks  19a7.  p.  421). 

Although  safety  factors  have 
traditfcmally  beea  need  to  establish 
expoeure  hadts  tot  chronic  or  lifetime 
expoeore  situatiaaa.  tbay  have  also  been 
applied  to  eetabUah  liaidta  for  acute 
effecta  reeultiag  froas  short-lerm 
expoeure.  The  National  Academy  ti 
Scienoaa'  Ceaeiitta*  en  Toadcology  ha* 
been  using  a  sefoly-fector  approadi  to 


estabiiahi 

levals  (EEGLaK  whidi  era  expoeure 
levels  judged  to  be  accepteble  for 
military  personnel  performing  teaks 
during  emergency  situations.  An  EEGL 
is  not  considered  to  be  a  safe  expoeure 
level  for  routine  or  normal  operations, 
but  these  levels  are  considered 
acceptable  when  tasks  must  be 
performed  to  prevent  greeter  rlaks  (ej., 
death  or  iniury  caused  by  fireoag 
expiosiofu).  In  developing  EECLs.  safety 
factors  sre  generally  applied  to  account 
for  uncertainties  la  the  use  of  animal 
data  aad  when  extrapolating  between 
different  dose  routes.  The  NAS  also 
develops  short-term  public  emergency 
exposure  guidance  levels  (SPEGLs)  to 
apply  to  the  expoaures  of  the  general 
public  to  contaminants  during  airborne 
chemical  releases:  SPECLs  are  generally 
set  St  a  level  of  ai  to  OS  times  the  EEGL 
(La.,  an  additional  safely  factor  of  from  2 
lo  10)  [Criteria  and  MeOtoda  for 
Preparing  Emergency  Expoeure 
Guidance  Level  (EEGL),  Short-  Term 
Public  Emergency  Guidance  Level 
(SPBGL).  and  Continuous  Expoeure 
Guidance  level  (CEGL)  Documents. 
Washington.  DC  Nstional  Academy 
Press.  National  Academy  of  Sciences 
19M). 

The  use  of  the  safety  factor  approach 
in  establishing  occupational  expoeure 
limits  wss  addressed  by  many 
rulemaking  partkipanU  (Exs.  5-744.  S- 
1006,  S-ie^  »-«7. 110.  and  144:  Tr.  1-221. 
Tr.  2-ie3  to  2-1M).  NI06H  (Ex.  a-47) 
stated  that  safely  fedors  cannot  be  uaed 
to  estimste  leiMB  rioii  and  are  therefore 
not  relalad  to  tlM  ■MgaHude  or 
siyiiflcMwe  of  a  fisk  laalead.  NIOSH 
tiiMsui  dMl  iafaty  fadot*  are  intended 
to  reflect  anoerteiely  in  dM  eveileble 
date.  Ilde  ceeMMiM  edMee  Mm 
obeerveden  BMde  by  Terdifr  end 
RocMcks.  Le..  Iket  sefety  fectore  do  not 
necessarily  Identify  a  haasan  population 
thereahold.  N106H  (Bx.  t-CT)  ebo 
endorsed  the  uae  of  sefety  factors  a*  a 
"pragmatic  nrnthod"  of  developing 
standaide  (except  when  a  nonthruhold 
prooaea.  seek  aa  the  laductioa  ol  cancer. 
Is  the  outcooM  of  oooceni).  N106H  ebo 
believes  that  "standards  based  oa  a 
margin  of  safety  •  •  '  m  well  as 
standards  derived  boei  e  caae-by-caae 
evaluation.  Ishould)  be  periodicelly 
reviewed  to  determine  wbei  iww 
Information  is  avaiUble"  (Bx.  •-47). 

Dr.  Mmom  Key.  Professor  of 
Occapetlonel  Medldns  et  dM  University 
of  Texas  Sckool  ol  Public  Heeltk.  ebo 
testified  on  Mm  eppraprlataneae  of  using 
sefety  factets  lo  eeteblbh  oocuBational 
expoaara  limits: 

Wa 
predi 


or  ends;  iwnce.  Ilw  aaed  ior  aalety  (actors. 
Safety  fectars  depend  ee  sevetal 
conslderstioM.  *      *  auiaty  oa  toxicity  aad 
the  nature  of  the  health  effects,  but  also  oo 
the  availability  of  tcisstiflc  evidence  of 
effecta  at  lowsr  levels. 

Professional  )udgnenl  must  be  rslied  oa  in 
selecting  safety  factors,  with  one  to  three 
orders  of  wsgnituiie  being  ooaunonly  eeed  for 
ssrtous  effects,  and  80  psrcenL  or  |s)  ssfety 
lector  of  1  (being  used)  for  ecate.  less 
hemfel  effecto  (Tr.  1-ttl). 

Both  Dr.  Key  (Tr.  1-221)  and  Dr.  Ernest 
Mastromstteo.  Chairman  of  the  ACCDf 
TLV  Committee  (Tr.  2-163  to  2-104) 
testiHed  that  saf^  factors  are 
frequently  used  by  die  ACGIH  to 
develop  recommended  exposure  Mmlts. 

Some  commenters  (Exs.  6-16, 116.  and 
144:  Tr.  7-121)  were  of  the  opinion  duM 
OSHA  should  adopt  s  uniform  system  of 
assigning  safet>'  factors  to  establish 
permissible  exposure  limits.  For 
example,  the  Workers'  Institute  for 
Safety  and  Healdi  (WISH)  (Ex.  116,  p. 
13)  commeBted  that  OSHA  should 
review  the  toxicology  profiles  prepared 
by  the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR).  in  which 
Reference  Doses  (RfD)  are  computed. 
The  RfD,  as  described  by  WISH,  b  "an 
estimate  (with  uncertainty  spanning 
perhaps  an  order  of  magnitude)  of  the 
daily  exposure  of  the  human  population 
to  a  potential  hazard  that  b  likely  to  be 
without  risk  of  deleterious  effects  during 
a  lifetime"  (Ex.  116.  p.  13).  The  RfD  b  \ 
derived  by  applying  uncertainty  factonr 
to  experimentally  derived  NOAELs  in  a 
cotuistent  manner.  The  uncertainty 
factors  used  by  ATSDR  Include  factor* 
of  10  to  account  for  eech  of  the 
following: 

•  Ifanaa  variation  in  reaponee; 

•  Extrapolation  from  antmeb  to 
humans: 

•  Extrapolation  of  effects  associated 
with  lifetime  expoeure  &x>m  less-than- 
lifetime  studies:  and 

•  Additional  unceitalnty  in  relying  oo 
a  LOAEL  raUier  dian  a  NOAEL 

In  addition.  ATSDR  applies  a  factor  of 
from  1  to  10  to  account  for  the  overall 
quality  of  the  scientific  evidence. 

EPA  uses  the  same  approach  to 
develop  RfDa  for  noncardnogena:  EPA'a 
application  of  this  approach  is  described 
in  a  concept  paper  presented  by  the  EPA 
Reference  Dose  Work  Group  {JEx.  144. 
Appendix  A).  As  explained  by  the  Work 
Group: 


ne  RID  is  eeeful  as  a  rsfereaos  paint  for 
gauging  the  potential  effscta  of  other  dosss 
Usually,  doses  that  are  leas  than  the  RfD  sre 
not  Hkaly  to  be  assodstad  with  any  health 
risks,  snd  sre  thetvlbre  lees  Hkeiy  to  be  of 
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"aooeptable"  and  that  all  dosea  in  exoeaa  of 
dw  Rfl)  ars  "unacceptable"  (Ex.  144.      . 
Appendix  A.  p.  A-IO).  | 

The  EPA  has  been  compiling  dose- 
response  data  and  information  on  RfDs 
for  almost  2.000  chemicals  in  a  database 
called  the  Integrated  Rbk  Information 
System  (IRIS).  The  system  b  described 
by  Dr.  Rebecce  T.  Zagranbki.  Assistant 
Commissioner  of  the  Divbion  of 
Occupational  and  Enviroimiental 
Health,  New  Jersey  Department  of 
Healdi  (Exs.  144  and  144A).  In  her 
posthearing  submission.  Dr.  Zagraidaki 
presenb  en  analysb  in  which  EPA  RflDs 
from  the  DUS  system  are  converted  to 
Workday  Ambient  Air  Concentrations 
(WACs)  for  43  of  the  substances 
included  in  this  rulemaking,  lliese 
WACs  were  then  compared  to  OSHA's 
proposed  I'ELs  for  the  same  substances. 
After  converting  the  RfDs  to  equivalent 
lifetime  occupational  exposure  levels. 
Dr.  21agranbki  found  that  all  but  three  of 
the  resulting  WACs  were  lower  than  1 
mg/m*  and  diet  die  WACs  for 
noncardnogens  were  generally  100  to 
14Xn  times  lower  than  the  FELs  being 
propoeed  by  OSHA  in  thb  rulemaking. 
Dr.  S^agraniski  commented  on  these 
findings  as  Uiey  relate  to  OSHA's 
propMak 

The  WACs  sre  not  recommended  exposure 
limits  becauae  they  do  not  take  into  account 
numerous  significsnt  considerations 
induding  fessibiUty,  snecdotal  reports  of 
effects  following  human  exposure,  routes  of 
exposure  other  than  inhalation,  and  other 
critical  information.  Alao,  the  WACs  for  non- 
cardnogens si«  baaed  primarily  on  oral 
exposure  studies.  In  some  esses,  there  may 
l>e  inhabtion  atudiea  which  are  more 
approprbte  for  use  in  setting  an  occupational 
exposure  guideline,  but  which  were  not 
diacuaaed  in  OUS  due  to  their  focua  on  the 
oral  exposure  route.  In  spite  of  these 
constr^ts,  the  WACs  may  be  considered 
preliminary  health-based  guidelines  which 
sre  useful  ss  indicstors  that  current  PELs  snd 
TLVs  may  need  reevaluation  (Ex.  144A.  p.  4). 

In  response  to  Dr.  Zagranbki's 
comments,  OSHA  notes  that  the 
approach  suggested  by  this  commenter 
is  new  and  was  not  supported  by  other 
partidpanU.  It  is  also  inconsistent  with 
the  recommendation  of  most  expert 
organizations  in  thb  field  and  would 
require  extensive  analysis  by  OSHA 
before  lb  merit  cotdd  be  ascertained. 
Accndingly.  OSHA  finds  this  approach 
inamMVpriate  for  use  in  the  present 
rulemaking. 

In  thb  rulemaking,  OSHA  has 
evaluated  the  efficecy  of  the  final  rule's 
limib  on  a  case-by-case  basis,  although 
the  initial  evaluation  presented  in  the 
NPRM  relied  heavily  on  analyses 
conducted  by  die  ACGIH  and  NIOSH. 
the  limib  promulgated  in  the  final  rule 
are  based  on  an  expanded  toxicologic 


assessment  using  information  contained 
in  the  rulemaking  record.  OSHA 
believes  that  at  thb  time,  this  case-by- 
case  assessment  is  the  best  way  to 
establish  new  and  revised  limib  for  the 
numerous  substances  addressed  in  thb 
rulemaking. 

Types  of  Toxicological  Evidence 

The  evidence  available  to  sdentisb 
wbhing  to  evaluate  the  toxidty  of  e 
substance  can  be  derived  from  studies 
in  laboratory  animals,  in  vitro  studies  in 
cell  or  tissue  systems,  rep<Nl8  of  clinical 
observatimis.  studies  of  exposed  human 
populatitms.  or  from  intervention  studies 
conducted  with  human  volunteers.  The 
preceding  paragraphs  have  described 
animal  studies  (or  "bioassays").  The 
following  section  discusses  the  two  most 
common  types  of  human  evidence:  Data 
derived  from  clinical  observations  and 
information  bom  epidemiological 
studies. 

Clinical  observations.  Much  of  the 
data  on  the  toxic  effecb  assodated  with 
human  exposures  have  come  fitim 
industrial  acddents,  fatal  poisonings,  or 
other  such  tragedies.  Tlib  information  b 
generally  more  useful  in  delineating 
broad  categories  of  pathological  effecb 
than  in  refining  a  specific  dose-response 
relationship,  because  the  exposure 
leveb  causing  the  acddent  are  known  to 
be  high  but  cannot  be  quantified  with 
predsion.  ^ 

Epidemiological  studies.  Studies 
conducted  by  epidemiologisb  are 
designed  to  reveal  the  patterns  of    ^ 
disease  or  mortality  prevailing  in  certain 
groups  of  people  (usually  woikers) 
exposed  to  a  single  toxin  or  to  a  group  ot 
substances.  One  of  the  advantages  of 
epidemiological  studies  is  that  they 
involve  humans  and  their  responses  to 
actual  situations.  The  interpretation  of 
the  resulb  of  epidemiological  studies  b 
complicated  by  the  inevitable  presence 
of  confounding  variables  that  occur 
wdienever  human  populations  are 
involved.  Ideally,  the  populations  being 
studied  (i.e.,  the  study  population  and 
the  control  population)  should  be  fully 
comparable  with  regard  to  every 
variable  except  the  single  charaderistic 
under  study.  Because  it  b  rarely 
possible  to  achieve  this  degree  of 
comparability,  statbtical  techniques  are 
often  used  to  attempt  to  adjust  for  thb 
lack  of  comparability.  In  addition,  if  the 
measured  effed  is  relatively  large,  it  b 
unlikely  that  confounding  factors  will 
obscure  the  true  picture. 

Broadly  speaking,  epidemiological 
studies  can  have  two  possible  outcomes: 
They  can  report  an  effect  or  they  can 
report  no  effect;  in  the  former  case,  the 
study  is  termed  a  positive  study,  and  in 
the  latter,  a  negative  one.  Within  each  of 


these  categories,  it  is  possible  for  the 
study  to  be  corred  (that  is,  to  give  a 
true-positive  or  true^iegative  result)  or 
to  be  incorred  (that  is,  to  give  a  false- 
positive  or  a  false-negative  result).  A 
false-positive  result  reports  that  there  b 
an  increased  risk  when  in  fad  there  is 
not  and  a  falseniegative  study  reports 
that  there  b  no  increased  risk  when  in 
fad  diere  is. 

The  probability  that  a  study  will 
detect  a  statbtically  significant  effect  if 
that  effed  b  aduaUy  present  b  called 
the  power  of  the  study.  As  the  po%ver  of 
a  study  increases,  the  likelihood  of 
producing  a  false-negative  error 
decreases.  Power  b  dependent  on  two 
fadors:  The  level  of  rebtive  rbk  being 
evaluated  and  the  number  of  cases  of 
the  effed  (i.e.,  disease)  that  are 
expected  in  the  population  being 
studied.  The  number  of  expected  cases 
depends  both  on  the  semple  size  and  the 
expected  disease  frequency  in  the 
conqiarison  population.  For  example,  a 
study  involving  a  small  population  and  a 
common  disease  can  have  the  same 
power  as  a  study  of  a  rare  disease  in  a 
large  population.  ConsequenUy,  studies 
of  larger  samples  have  sufiident  power 
to  deted  smaller  increases  in  risk,  and 
studies  of  smaller  sanqiles  will  be  able 
only  to  deted  large  increases  in  rebtive 
risk. 

Because  epidemiological  studies  have 
limitations,  it  b  essential  diat  the  power 
of  such  studies,  particulariy  of  negative 
studies,  be  examined  to  ensure  that  their 
sample  sizes  are  adequate  to  deted  the 
absence  of  increased  risk  with  validity. 
When  the  power  of  a  study  b  not 
adequate,  negative  studies  cannot  be 
said  either  to  contradid  or  to  support 
the  condusion  that  increased  ride  exuts. 
Essentially,  a  negative  epidemiologic 
study  identifies  a  NOAEL,  w^ch.  as 
discussed  above,  refleds  the  statbtical 
limitations  of  a  study  more  than  the 
"true"  population  threshold  for  an  effect 
However,  a  study  with  a  positive  result 
may  indicate  a  rebtionship  if  the  excess 
risk  is  high,  even  if  the  study's  sample 
size  is  sinall  and  the  effecb  of  some 
fadors  are  not  controlled  for. 

Quality  of  Evidence 

Dose-response  models  have  often 
been  used  in  the  quantitative 
assessment  of  the  risks  assodated  with 
exposures  to  carcinogenic  substances. 
However,  less  sdentific  effort  has  been 
devoted  to  models  to  be  used  with  non- 
cardnogenic  substances. 
Mathematically  predse  methods  to 
establbh  the  true  no-effed  level  or  to 
define  the  dose-response  curves  have 
not  been  developed  for  most  of  die  more 
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than  400  tubttancM  involvtd  in  this 
nifoauklng. 

Mod  of  the  adentifk  work  that  hat 
bc«n  dona  waa  datignad  to  idantify 
luwaat  obaarved  affact  or  no^fFact 
iavals  for  a  variaty  of  acuta  affacts.  Aa 
daacribad  abova.  axparts  in  induatrial 
hygiana  and  occupational  haahh  hava 
davaiopad  factor*  to  ba  uaad  to  offMt  at 
laaat  to  aome  extant,  tba  inaanaitlvity  of 
NOELa  and  LOELa  to  auch  factor*  at 
aubcallular  effects,  senaitiva  indivkhtals. 
and  chronic  effects.  It  is  poaaibia  to  naa 
thasa  data,  combinad  with  professional 
judBroanI  and  OSHA's  axpartlaa  and 
experience,  to  determine  that  significant 
risti  exiata  at  current  levela  of  expoaura 
and  that  a  reduction  in  theae  laveia  will 
aubatantlaliy  reduca  thia  riak  of  material 
impainnant  of  health.  OSHA  is  also 
confidant  that  it  is  not  attamptiflg  in  this 
rulemaking  to  reduca  axpoaures  to 
Insignificant  levels.  However,  additional 
analysis  may  well  ravaal  that  the  levels 
being  astabiiahed  in  tha  final  rule  can  b« 
refinad  further  in  tha  future. 

B.  Hittoiicol  Der^lopatent  of 
Occupational  Expotun  Limit*  Early 
Limita 

Until  tha  devalopm«it  of  occupational 
health  alandiirds.  the  occtirreoce  of 
adverse  health  effects  resulting  from 
exposures  to  haxardous  substances  or 
conditions  in  tha  workplace  could  only 
be  determined  ajr  poat  facto — after 
impairment  had  already  occurred  to  tha 
health  and  welfare  of  axpoaad 
employaaa.  In  har  1910  studies  of  lead 
poisoning.  Dr.  Alios  Hamilton  was 
forced  to  rely  on  "personal  obaervatioos 
of  working  conditions  and  the  illness 
snd  deatlu  of  workers  to  demonstrate 
the  existence  of  harmful  axpoaures** 
(Paull  1964/Ex.  1-2U).  Tha  concept  of 
occupational  expoaura  limits  thus 
represents  a  dramatic  breakthrough  in 
the  battle  against  occupational  disease 
and  remains  "one  of  the  most  useful  snd 
indispensable  tools  yet  davisad  for 
safeguarding  tha  health  and  wall-being 
of  industrial  workers"  (Thomas  ISTV/Bx. 
1-90). 

Occupational  expoaura  limits  are  air 
quality  valuea  that  apply  in  workplacea. 
and  they  are  derived  by  studying  the 
correlation  between  the  amount  of  a 
toxic  substance  absorbed  by  tha  body 
and  its  affects  on  haalth.  Within  tha 
context  of  occupational  expoaura. 
knowladga  of  this  relationship  permits 
quantification  of  tha  atioiocy  "of  a  large 
number  of  occupational  health 
impairments,  (evaluation  of]  tha  risk  of 
■uch  impairments  and.  if  necesaary, 
(considers tion  of]  the  effectiveness  of 
prsvantive  measurea"  (Parmeggiani 
t973/Bx.  1-229).  More  specifically,  an 
understanding  of  the  levels  at  which 


dlsaasa  or  othar  haalth  atfacts  occur  can 
ba  uaad  to  aatahltah  UokiU  of 
occupational  expoaura  balow  which 
health  hasarda  are  unlikely  to  occur  in 
moat  workara. 

Tha  historical  davalopmaot  of 
occupational  expoeure  limita  began  with 
the  published  reports  of  a  Carman 
scientist  whose  investlgBtions  tai  IMS 
into  tha  affacta  on  axperisaantal  enimab 
(and  on  himself)  of  carbon  monoxide  In 
known  air  oonoaalratioaa  cauaed  him  to 
coQchida  that  "the  boundary  of  infurioua 
action  of  carbon  monoidda  Uea  at  a 
coocantratlon  In  all  probability  of  SOO 
parts  per  millioa  but  certainly  (not  leas 
than)  aOQ  parts  per  million"  (Cook  1997/ 
Ex.  1-187).  Shortly  after  the  appaeranca 
of  this  fbst  documented  dose  response 
value,  another  Carman  reaaarcher,  K.  N. 
Lehmann.  published  a  series  of  reports 
on  a  number  of  chaanical  subatancea 
under  the  title  'Experimental  Studies  on 
the  Effect  of  Technically  and 
Hygienlcally  Important  Caaaa  and 
Vapors  on  die  OrganisqL"  This  series 
culminated  in  1996  with  a 
oomprehenaive  paper  on  chlorinated 
hydrocarbons,  published  as  Volume  110 
of  Archir  ftir  Hygiene. 

In  1912.  Rudolf  Kobert  published  a 
table  of  exposxire  limits,  based  on 
snimal  studies,  for  20  compounds.  One 
of  the  first  tabiea  of  hazardoua  air 
concentrations  to  origiiute  in  the  United 
States  was  a  technical  paper  published 
in  1921  by  the  US.  Bureau  of  Mines.  The 
33  substances  included  in  this  table 
were  thoae  frequently  encotintered  in 
the  workplaoe.  bi  addition  to  limits 
based  on  acute  toxic  effects,  this  table 
provided  some  information  on  tha  least 
detectable  odor  concentration  and  the 
lowest  airborne  concentration  required 
to  cause  Irritation  (Paull  19e4/Ex.  1-255: 
Cook  1967/Ex  1-187). 

Throughout  tha  1920s  snd  1930s,  data 
became  availabla  that  correlated 
concentrations  of  harmful  substancea 
with  obaerved  effects  on  worker  health 
for  such  materials  as  lead  and  mercury 
compounds,  benxene.  and  granite  duata. 
Theae  early  occupational  health  studies, 
which  were  based  on  animal 
experiments  and  on  findings  In  axpoaad 
workers,  provided  the  kind  of  data 
needed  to  link  human  expoaurts  "to 
concentrations  that  ware  capable  of 
producing  not  only  acute,  but  chronic 
health  affecU"  (Paull  ig64/Ex.  1-256). 

After  1935.  the  emphasis  of 
researchers  had  shifted  for  tha  most 
part,  from  tha  reporting  of  a  sariea  of 
values  for  a  range  of  acute  effects  to 
results  that  yielded  a  single  limit  based 
on  studies  of  repeated  expoauraa.  Over 
the  years,  a  sizable  amount  of  data 
about  the  levela  of  expoaura  that  would 


not  produce  Injurious  effects  had  been 
amassed  for  a  oonsiderable  number  of 
substances.  "By  the  early  1949a.  control 
of  the  occupational  environment  to 
prevent  the  harmful  abeorption  of  toxic 
materials  was  becoming  an  accepted 
principle,  and  the  practtcal  ptoblaa  of 
defining  what  waa  iMimftil'  was 
beginning  to  be  met  by  employing 
maximum  allowabla  oonoantratiooa'' 
(Paull  19e4/Ex.  1-256).  In  1943.  Sterner 
(Ex.  1-806)  explained  the  meaning  of  the 
term  maximum  aUowable 
concenlretiotts  ss  "the  upper  limit  of 
concentration  of  an  atmoapheric 
contaminent  which  will  not  cause  infury 
to  an  individual  axpoaad  continuously 
during  his  working  day  and  for 
indefinite  periods  of  time"  (Paull  1964/ 
EX.1-2S5). 

The  first  lists  of  maximum  allowable 
conoentretions  of  airborne  toxic 
substancea  were  issued  between  1933 
and  1938.  The  Unkm  of  Soviet  Socialist 
Republics  (U.S.8.lt)  was  the  first 
country  to  make  occupational  exposure 
limits  s  ststutory  obligation:  in  1933  it 
published  s  list  that  included  14 
substances  (although  health  standards 
for  some  air  pollutants  apparently  were 
used  in  the  Sioviet  Union  during  the 
1920s).  The  first  American  list  was 
published  four  years  later  by  the  State 
of  Massachuaetts.  and  in  1939  Germany 
issued  occupational  health  standards  for 
a  number  of  organic  solvents  (Hohnberg 
and  Winell  1977/Ex.  1-141). 
Additionally,  the  United  States 
"imposed  limited  occupational  safety 
and  heelth  requirementa  on  certain 
contractors  with  the  Federal 
government**  when  the  Walsh-Healey 
Act  was  passed  in  1930  (Mints  1964/Ex. 
1-640). 

Standards  Developed  by  Professional 
Organizations 

During  the  1940s.  American 
organizations  led  in  the  development  of 
occupational  health  standarda. 
beginning  with  the  Amwican  Standards 
Association  (now  the  American 
National  Standards  Institute,  or  ANSI) , 
list  of  "maximum  acceptable 
concenti-ationa"  (MACa).  which 
appeared  in  liMI.  This  list  represented  a 
consensus  of  opinion  by  the  ASA  and  a 
number  of  Industrial  hygienists  who  had 
formed  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  in  1938  (Baetjer  19eo/Ex.  1- 
223).  Or^iinaUy  conceived  of  as  a  time- 
weighted  concentration  to  be 
maintained  as  an  average  over  the 
working  shift,  the  MAC  was  redefined  in 
1957  to  mean  an  upper  level  (ceiling 
level)  that  should  never  be  exceeded 
fTumcr  197e/Ex.  1-79). 
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An  important  contribution  to 
occupational  health  standard-setting 
was  made  in  1945  by  Warren  Cook  (Ex. 
1-726).  who  published  a  list  of  maximum 
aUowable  coooentrations  for  132 
industrial  atmospheric  contaminants. 
These  limits  had  been  devekped  by  six 
sUtes.  the  U.S.  Public  Health  Service, 
and  the  American  Standarda 
Association,  and  included  Cook's  own 
list  of  "accepted  or  tentative  vahies" 
based  on  industrial  experience,  animal 
experimentation,  human  sensory 
response,  or  a  combination  of  these 
factors.  Ilus  table  was  followed  by 

Docuraentatioa  anpported  by  187  specific 
icfemicea.  indicating  the  iMSis  aad  friability 
of  each  value.  Cook  waa  the  firat  investigatar 
to  codify  all  of  tlie  available  data  on  MACa 
and  present  it  in  one  publication.  Hia  list  of 
recommended  values  was  incorporated, 
practically  without  changes,  by  the  AOGIH  in 
esUbUahiiv  the  TLVa.  in  support  of  Cook's 
inferences,  it  shoaki  be  noted  that  SO  of  the 
*  *  *  valuea  that  he  recomaeadtd  in  1945 
were  subaequeatly  adopted  aa  federal 
standards,  and  are  still  in  use  today  (Paull 
ig04/Ex.  1-256). 

The  American  Conference  of 
Govenunental  Industrial  Hygienists 
Subcommittee  on  Threshold  Limits 
presented  its  second  report  at  the  Eighth 
Annual  Meeting  of  the  ACGIH  in  1946. 
The  report  included  values  for  131  gases, 
vapors,  dusts,  fumes,  mists,  and  13 
mineral  dusts  "compiled  from  the  list 
reported  by  this  subcommittee  *  *  *  in 
1942.  from  the  list  published  by  Warren 
Cook  in*  *  *  1945,  and  from  published 
values  of  the  Z-37  Committee  of  the 
American  Standarda  Association"  (Cook 
1987/Ex.  1-V).  The  Committee's  refxwt 
noted  that  { 

Considerable  dUBoihy  attenda  9w  fixing  of 
satisfactory  valnea  for  awximal  allowable 
concentratioas  of  chwnicala  in  reapir8t>le 
atmospherea  becauae  of  tlie  lack  of  a  uniform 
definitioo  of  the  numimHrn  allowable 
concentration  concept  One  concept  is  that 
the  M.A.C  value  should  represent  as 
accurately  as  possible  that  concentration  at 
which  a  woricer  expoeed  for  a  safRcient 
period  of  tine  will  iust  escape  pkysiokigical 
or  organic  iniury  and  oocupatiooal  diaeaae. 

A  second  oonoept  is  that  the  M.A.C  should 
represent  aoow  fraction  of  that  coocentration 
which  will  iniiu*  the  wrorker  in  order  to  allow 
a  margin  of  aafety  in  the  design  of  protective 
equipment  and  guard  against  possible 
synergistic  effects  in  the  case  of  multiple 
exposures.  A  diird  concept  is  that  the  MA.C 
should  perform  the  functions  of  the  former 
concepts  and  in  addition  provide  a  work 
environment  free  of  obfectionable  bat  non- 
injurious  concentrations  of  smolie*.  dusts, 
irptanu  and  odors.  Obviously  all  of  these 
concepts  cannot  be  fulfilled  with  tiie 
establislunent  of  a  single  value.  M.A.C 
values  in  use  at  the  present  time  represent 
examples  of  all  of  these  concepts.  The 
committee  feels  that  the  establislunent  of 


dual  Hsta  or  a  ain^  definition  ia  not  poasible 
at  the  present  time  (AOGIH  1946). 

The  report  concluded  by  stressing  that 
the  1946  list  of  M.A.C  values  was 
presented  "with  the  definite 
understanding  that  it  be  subject  to 
annual  revision"  (ACGIH  1946). 

Papers  presented  at  both  the  Ninth 
International  Congress  on  Industrial 
Medicine  in  London  (1948)  and  at  the 
Fifteenth  International  Congress  of 
Occupational  Health  in  Vienna  (1966) 
also  dealt  with  maximum  acceptable 
concentrations.  The  first  of  these 
proposed  that  zones  of  toxicity  be  set  up 
to  facilitate  an  understanding  of  the 
relative  hazards  of  substances,  "since 
the  boundaries  of  MAC  values  were  not 
sharp  lines  of  demarcation"  (Cook  1967/ 
Ex.  1-87).  At  the  1966  meeting, 
discussion  took  place  on  the  advantages 
of  the  concept  of  a  "peak  level"  of 
exposure — an  extension  of  the  "ceiling 
level"  notion  inherent  in  the  definition 
of  a  MAC  since  1957.  A  "peak  level" 
was  defined  as  one  "that  can  be  applied 
to  certain  substances  for  brief    - 
designated  periods  and  for  a  strictly 
limited  numhw  of  times  during  the  worii 
shift  widi  a  designated  time  interval 
between  peaks.  The  "peak'  concept 
places  a  limit  on  the  intermittent  higher 
exposures  that  occur  in  many  industrial 
operations.  The  time-weighted  average 
exposure  limit  is  of  course  to  be 
observed  [even  when  a  peak  has  also 
been  assigned  to  a  substance]"  (Cook 
1987/Bc  1-87). 

Terminology  and  definitions 
throughout  this  eaiiy  period  were 
ambiguous  and  imprecise,  reflecting 
uncertainty  as  to  exactly  what  needed 
to  be  and  could  be  done  in  the  realm  of 
occupational  health  standard  setting. 
Initially,  the  ACGIH  designated  its 
reconunended  limits  as  "maximum 
allowable  concentrations."  although  this 
term  was  often  used  interchangeably 
with  "threshold  limit  values."  Confusion 
about  the  meaning,  interpretation,  and 
relative  significance  of  the  terms  being 
employed  during  this  embryonic  period^ 
was  common.  After  1953,  the  ACGIH 
defined  the  concept  of  threshold  limit 
values  in  the  preface  to  its  annual 
published  list  of  occupational  health 
standards  as  "maximimi  average 
atmospheric  concentrations  *  *  *  for  an  / 
eight-hour  day."  This  definition  of  the    ' 
TLVs  as  average  concentrations  differed 
from  the  general  understanding  of  the 
original  term  "maximum  allowable 
concentrations,"  which  were  essentially 
ceiling  values  (Stokinger  1962/Ex.  1- 

Documentation  for  the  238  substances 
included  in  the  TLV  list  for  1956  was 
provided  by  Smyth  (Ex.  1-759)  in  a 
separate  paper  in  which  the  author 


Recommended  diat  the  TLVs  include 
references  to  the  underlying  data,  and  that 
the  concepts  represented  by  the  values  be 
restated  in  more  realistic  toxicological  terms, 
hi  his  analysis  of  the  TLVs.  he  [Smyth] 
concluded  that  nine  categories  of 
obiectiaaable  action  were  guarded  againsf 
Chronic  toxicity,  acute  toxicity,  oarcoais. 
irritation,  aqihyxiation.  fume  fever,  eye 
pigmentatioB.  allergic  response,  and  cancer 
(Paull  ige4/Ex.  1-255). 

At  about  the  same  time,  Stokinger 
stated  diaL  in  his  opinion,  the  Threshold 
Limits  Committee  had  avoided  grappling 
with  the  issue  of  developing  a  method 
for  establishing  limits  for  industrial 
carcinogens  and  noted  that,  with  the 
exception  of  nickel  carbonyL  limits  had 
not  been  assigned  for  potential 
carcinogens  (l>aull  ige4/Ex.  1-255).  In 
1962.  however,  the  TLV  Committee 
included  three  carcinogens  as  additions 
to  the  TLV  list,  althon^  these  were 
listed  separately  in  an  appendix  and  did 
not  have  assigned  TLVs. 

Despite  the  fact  that  the  ACGIH  had 
stressed  early  on  that  TLVs  were 
intended  as  guides  and  not  as  rigidly 
enf(»ceable  limits,  the  American 
Standards  Association's  MAC  vahies 
(or.  where  none  was  available,  the  TLV) 
were  included  as  mandatory  limits  in 
the  Safety  and  Health  Standards  for 
Federal  Supply  Contracts,  which  were 
published  in  1960  under  the  Walsh- 
Healey  Act  Following  this  action  the 
ACGIH  issued  a  statement  on  the 
definitions  and  interpretations  of  TLVs 
and  MACS  (Stokinger  ig62/Ex.  1-996).    _ 
At  the  same  time,  the  ACGIH 
announced  the  production  of  the  first 
edition  of  the  DocumentaUon  for 
Threshold  Limit  Values  (ACGIH  1962): 
this  was  followed  by  another  paper  in 
which  the  work  and  intentions  of  the 
Threshold  Limits  Committee  were 
reviewed.  Turner  states  that 

[a)t  this  time  the  concept  of  ceiling  values 
^^andjsxcnrsioa  factors  around  the  time- 
veighted  average  values  was  introduced  in 
order  to  reduce  conflict  or  confusion  with  the 
"maximal"  values  in  the  American  (ANSI) 
erds.  A  tT'  (ceiling  value)  listing  waa 
>  given  to  thoae  fast-acting  substances 
thought  likely  to  be  iniurious  if  the 
cpiicentration  exceeded  the  limit  value  by 
yihore  than  a  designated  factor  for  a  relatively 
short  period  (about  15  min.).  The  factor 
varied  between  3  and  1.2S.  depending 
inversely  upon  the  magnitude  of  the  TLV.  A 
corollary  was  that  the  factor  would  also 
indicate  the  limit  of  permissive  excursion  of 
the  concentration  above  the  TLV  for  a 
substance  not  given  a  "C*  listing,  always 
provided  that  Uie  time-weighted  average 
concentration  did  not  exceed  the  TLV.  Tliia 
rule  of  thumb  approach  to  limiting  exposure 
is  no  doubt  appropriate  to  certain  substances 
when  they  are  used  routinely  throughout  the 
working  day.  it  seems  tn  have  little  relevance 
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in  oUmt  in«>«nc—  whan  •xpuMira  la  imfulv 
or  wlMf«  iIm  bMU  for  fixity  Um  TLV  ia  on 
Sroynda  oUmt  than  toxicity  (Tunier  1978/Ex. 

S*v«ni  oomiiMiiters  (Tr.  pp.  fr-30  to  6- 
31.  7-11S.  8-130  to  S-141.  and  S-167) 
wera  of  th*  opinion  that  tha  ACGItfa 
procadurva  for  ratabliahing  TLVs  wara 
not  open  to  comment  and  that  ita 
reaaona  for  aalacting  cartain  TLVa  war* 
not  clear.  Dr.  Bmaat  Maatromattaa 
Chairman  of  the  ACCDfa  TLV 
Committee,  explained  the  organliation'a 
limlt-aettlng  prooeaa  at  the  hearing  (Tr. 
pp.  2-113  to  a-128).  He  ataled  that  the 
Cofiunillee's  minutea  have  recently  been 
made  public  and  explained  thai  the 
committee  often  invited  induatry  or 
union  oonaultanta  to  help  the  committee 
in  ita  work  on  the  TLVa  (however,  theae 
oonaultanta  do  not  vote  on  the 
recommended  limita).  In  additioa  Dr. 
Maatromatteo  deacribed  the  ACCfffa 
proceaa  of  placing  new  or  revlaed  limita 
on  an  "Intended"  Uat  for  a  period  of  two 
yeara.  during  which  time  commenta  on 
the  propoaed  limita  are  invited,  and 
oonaidered. 

(^Brmiaaible  Bxpoaure  Umlta  in  the  Bra 
ofOSHA 

The  enactment  of  the  Occupetional 
Safely  and  Health  Act  of  1070  marked 
the  firal  "oooaprehenalve  and  aerloua 
attempt  *  *  *  to  protect  the  health  and 
aafety  of  American  worker*"  (Mintx 
ISM/Bx.  1-MO):  it  aiao  greatly  extended 
the  uae  of  MACa  and  TLVa  by 
authorizing  the  newly  aatabliahad 
Occupatlanal  Safety  and  Health 
Admlnlatralioa  (08HA)  to  adopt  aa  iU 
own  atandarda  "national  conaenaua 
alandarda"  and  eatabliahed  federal 
aUndarda  (29  U.&C  «S5  (a)).  Mlntz 
note*  that  "in  addition  to  the  aafety 
atandarda  adopted  under  aection  6(a). 
OSHA  alao  adopted  permiaaible 
expoaura  limita  for  approximately  400 
toxic  aubatenoe*.  Theae  (atart-up)  health 
atandarda.  now  appearli^  in  29  C7R 
19iaiOOO  *  *  *  wera  derived  from  both 
national  conaenaua  and  eatabliahed 
federal  atandarda.  The  national 
conaenaua  standard*  had  been  isaued  by 
ANSI  while  the  eatabliahed  federal 
atandarda  had  been  adopted  under  the 
Walah-Healey  Act  from  the  TLV*  *  *  * 
recommended  by  the  *  *  *  ACCIH" 
(Minti  ige4/Bx.  1-MO). 

Since  OSHA'*  larga-acala  adoption  of 
the  ANSI  conaenaua  atandarda  and  the 
1988  ACCIH  TLV*.  the  Agency  ha* 
promulgated  atandarda  under  aection 
e(b)  of  the  OSH  Act  to  regulate  the 
tnduatrlal  uae  of  24  aubatanoe*.  moat  of 
which  have  been  Identified  a* 
occupational  cardnogena.  but  the  ANSI 
and  ACCIH  *tart-up  atandarda  continue 
to  oomprlae  the  mafor  part  of  the 


Agency'a  occupational  health  and  aafety 
program. 

In  the  interval  aince  the  eatabllahmcnt 
of  OSHA  and  the  adoption  of  the 
ACCIH  and  ANSI  limita  by  the  Agency. 
the  ACGI>1  haa  continued  to  ravlae. 
update,  and  document  the  recommended 
limits  that  appear  in  ita  annual  list  of 
TLV*.  Since  1968,  annual  reviaiona  have 
been  made  to  tiieae  limita  by  the 
ACCIH.  During  thi*  time,  the  TLVa  have 
been  "accepted  on  an  international 
ba*i*  a*  the  beet  available  guidea  for 
providing  healthful  oocupadonal 
environment*,  and  at  leaat  18  countries, 
including  the  United  State*,  have  either 
adopted  them  a*  legal  atandarda  or  a* 
guide*  to  legal  action,  thu*  veriMng 
their  efficacy  in  accompliahing  mi* 
purpoae"  (Paull  1984/Ex.  1-255). 

Ilia  action  OSHA  takea  today 
initiate*  the  proces*  of  updating  the 
Agency'*  Z-table  permi**ible  exposure 
Umit*.  That  theae  limit*  wera  *erlously 
out  of  date  i*  atteated  to  by  the  fact  that 
the  ACCIH  ha*  found  it  neceaaary  to 
revlae  or  add  nearly  400  limita  to  iU  Uat 
in  the  20  year*  aince  the  limit*  that  were 
later  adopted  by  OSHA  wera  initially 
publiahed  ReoMnition  that  OSHA'a  Z- 
table  limita  need  updating  to  raflect 
recent  developments  In  toxicology  and 
new  data  on  the  health  effects 
aacociated  with  expoeura  to  these 
aubatance*  i*  wldeapread  throughout 
induatry:  For  example,  OSHA'*  Hazard 
Communication  atandard  (29  CFR 
1910.1200)  require*  organisations  that 
develop  Material  Safety  Data  Sheeta 
(MSOSa)  to  include  on  these  MSDSe  the 
ACGIH's  current  TLV  values  as  well  as 
OSHA'a  limits. 

The  following  aection  deacribes  the 
methodology  used  by  OSHA  in  selecting 
the  limita  it  ia  promulgating  today.  Hie 
Agency  believes  that  promulgation  of 
theae  limita  will  addreaa  a  broad  range 
of  significant  risks  now  prevalent  In 
Induatry.  Aa  many  induatrlal  hygieniata 
and  occupational  safety  and  heelth 
profe**ional*  have  noted,  the  use  of 

Crmissible  expo*ura  limit*  continues  to 
the  single  moat  efficadoua  way  of 
protecting  the  health,  functional 
capacity,  and  well-being  of  the 
American  worker. 

C  Dmcription  of  th»  Sub»tonce»  For 
Which  Umita  An  Being  EstabliBhed 

In  thia  rulemaking.  OSHA  conaidered 
revlaing  428  *ub*tance*.  and  the  final 
rule  i*  ravUing  exi*tlng  or  adding  new 
limits  for  aeveral  hundred  toxic 
aubatancea  currently  being 
manufactured,  uaed.  or  handled  In 
workplace*  throughout  general  industry. 
This  section  of  the  praamble  identlfle* 
the  PEL*  being  establiahed.  deacribea 
the  available  toxicologlcal  data,  and 


explaina  the  Agency'a  rationale  for 
aelectlng  the  final  permiaaible  expoaura 
limita  for  theae  aubatancea. 

The  univer*e  of  *ub*tance8  included 
in  thia  rulemaking  ia  bounded  by  the 
aubatance*  for  which  the  American 
Conference  of  Governmental  Induatrlal 
HygienisU  (ACCIH)  has  established  a 
Threshold  Limit  Value  (TLV)  for 
expoaura*  in  the  work  environment 
That  ia.  OSHA  ia  not  at  thia  time 
eatabllahing  expoaura  limit*  for  any 
haxardou*  subatance  that  1*  not 
included  in  the  ACCIH'*  1987-88  Li*t  of 
TLV*.  In  addition,  where  the  limit 
included  in  the  current  ACCIH  Uat  waa 
identical  to  OSHA'a  exiating  Z-table 
limit  for  the  aame  aubetance,  OSHA  did 
not  conaider  revieing  it*  exl*ting  limit 

Although  new  limita  are  not  being 
eatabUahed  for  chemicab  excluded  from 
the  ACCIH-*  1987-88  Uat  OSHA  ha*  not 
Umited  it*  initial  conaideration  of 
appropriate  Umita  to  thoae  ksvela 
eatabUahed  by  the  AOCDi  The  Agency 
ha*  alao  carefully  evaluated  the 
expoaura  limit*  recommended  by  the 
National  Institute  for  Occupational 
Safety  aodiiealth  (NIOSH).  OSHA'a 
aister  agenoy.  In  inatancea  wh««  both 
NIOSH  and  the  ACCIH  have 
recommended  substantially  different 
UmiU  for  the  *ame  subatance,  OSHA 
has  thorou^y  analjmd  the  evidence 
preaented  by  each  organization  and  haa 
made  ita  own  (udgment  of  the 
appropriate  level  at  which  to  estabUsh 
the  PEL  For  all  substances  addre**ed  in 
thia  rulemaldng.  OSHA  haa  alao 
evaluated  the  extensive  record 
evidence.  The  limita  being  eatabUahed 
today  thua  repreaent  In  the  Agency'a 
profeeaional  Judgment  thoee  level* 
found  to  be  moat  consistent  with  the 
best  available  toxicologlcal  data, 
OSHA'a  mandate,  and  the  caae  law  that 
haa  aubaequently  developed  to  interpret 
that  mandate.  (For  a  diacuaaion  of  the 
relevant  legialative  and  )udicial 
principles,  see  the  sections  of  this 
preamble  entitled  Psrtinent  Legal 
Authority.  History  and  Need  for 
Revision  of  the  PEL*,  and  Approach). 

For  eaae  of  analyaia  and  preaentation. 
the  substances  Included  in  the  scope  of 
this  rulemaking  have  been  grouped  into 
18  aeparate  *ub-*ection*.  In  general, 
theee  grouping*  raflect  the  primary  baais 
underiying  the  ACCIH  or  NIOSH 
recommended  limita  for  these 
substance*.  In  addition,  three  additional 
aection*  cover  *ub*tance*  for  which  the 
ACCIH  has  Increaaed  iU  limit*, 
*ubatancea  for  which  OSHA  1*  adding 
ahort-term  limita.  and  thoae  for  which 
the  Agency  1*  adding  akin  notationa. 

The  foUowing  aection*  era  Included: 
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1.  Substance*  for  which  Limits  Are 
Ba*ed  on  Avoidance  of  Neuropathic 
Effects. 

2.  Substances  for  which  Limits  Are 
Based  on  Avoidance  of  Narcotic  Effects. 

3.  Substances  for  which  Limits  Are 
Based  on  Avoidance  of  Sensory 
Irritation. 

4.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Liver  or  Kidney 
Effect*. 

5.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Ocular  Effects. 

6.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Respiratory 
Effect*. 

7.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Cardiovascular 
Effects. 

8.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Systemic 
Toxicity. 

9.  Substances  for  Which  Limits  Are 
Based  on  Observed^o-Adverae-Effect 
Levels. 

10.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Physical 
Irritation  and  Other  Effects. 

11.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Odor  Effects. 

12.  Substances  for  Which  Limits  Are 
Ba*ed  on  Analogy  to  Related 
Substances. 

13.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  (rf  Biochemical/ 
Metabolic  Effects. 


14.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Sensitization 
Effects. 

15.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Cancer. 

16.  Substances  for  Which  Current 
ACCIH  TLVs  Are  Less  Stringent  than 
Former  OSHA  PELs. 

17.  Substances  for  Which  OSHA  is 
Establishing  Short-Term  Exposure 
limit*. 

18.  Sub*tances  for  Which  OSHA  i* 
Adding  Sldn  Notations. 

A  Ust  of  the  references  that  OSHA 
reUed  on  in  evaluating  the  toxicologlcal 
evidence  pertaining  to  these  chemicals 
appean  in  Section  Vl-D. 

1.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Neuropathic 
Effect* 

Introduction 

Many  industrial  chemicals  have  been 
shown  to  cause  severe  neurological 
effects  in  ejqwsed  workers,  and  in  many 
cases  these  effects  are  irreveraible. 
Limits  have  been  set  on  the  basis  of 
avoidance  of  neuropathic  effects  for  20 
substances.  Table  Cl-1  lists  the  former, 
proposed,  and  final  rule  limits.  CAS 
nnmber,  and  OSHA  HS  number  for  each 
of  these  substances.  The  table  shows 
time-weighted  averages  (TWAs).  ceiling 
limits,  and  short-term  exposure  limits 
(STELs).  For  this  group  of  20  substances. 


091A  is  lowering  its  former  TWA-PEL 
for  three  substances;  adding  a  STEL  to  a 
former  or  a  revised  TWA  for  four 
substances:  changing  a  ceiling  to  a  TWA 
or  a  TWA  to  a  ceiling  for  four 
substances:  estabUshing  permissible 
exposure  limits  for  seven  substances  not 
formerly  regulated  by  OSHA:  retaining 
an  existing  TWA  but  changing  its 
accompanying  ceiling  to  a  STEL  for  one 
substance:  and  lowering  the  former 
TWA  and  changing  its  accompanying 
ceiling  to  a  STEL  for  one  substance. 

Description  of  the  Health  Effects 

The  human  nervous  system  comprises 
the  central  nervous  system  (CNS)  and 
peripheral  nervous  system  (PNS).  The 
CNS  is  made  up  of  the  brain  and  spinal 
cord,  while  the  PNS  consists  of  a 
network  throughout  the  body  of  nerves 
that  communicate  with  the  CNS  via 
connections  to  the  spinal  cord.  The 
brain  and  spinal  cond  are  bathed  in 
cerebrospinal  fluid,  which  suppUes 
nutrients  to  the  CNS  and  also  acts  as  a 
barrier  against  some  foreign  substances. 
This  barrier  protects  the  central  nervous 
system.  In  general  fat-soluble 
substances  readily  diffuse  across  Jiis 
Carrier  and  water  soluble  substances  do 
not 
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TMU  CI-1.    S«taUiiCM  for  Mfck  LMU  Art  B«s«d 

on  /WoldMct  of  NMro^tklc  Efftcts 


H.S.  mmfr/ 
OMiriul 


CAS  NO.   Pofwr  PEL 


Proposod  PEL 


PlMl  Hilt  PEL* 


MSI  A-9«tyl  AlCOHol 


1079  CkloHMtod  CMpiMnt 


71-31-3       109  W"  TM  SO  ppa  Coninf,  SO  pm  Contwg. 

Ski*  SklM 


1114  Otc«borMO 


I001-3S-2       O.S  aoAT  HA, 
Skin 


17702-41-9       0.05  ppa  lUA, 
Skin 


UN  0t-soc-octyl-9ktk«Ut«      117-91-7       la%m   im 


1123  DIckloroMOtyltot  7572-29-4  — 

1149  DIpropyltM  9tyc«1         34590-94^        100  pfM  lUk, 
Mtkyl  otkor  SkU 


1200  iMIouM 

1202  2-MtMnono 

1219  Iron  pooUctftONyl 
(«P«) 

I239A  NiiigMtM,  fuM 


7439-99-5 


O.S  a^m'  1W 
1  aiAi'  STEL. 
Skin 


0.5  aoAT  TW 
-'  STEL, 


1 
Skin 


0.05  PPM  TIM,  Skin     0.05  ppn  TIM,  Sklo 
O.ISppMSTCL  0.15  ppa  STCL 


Sao/to    TIM 

3 


H) 


STEL 


SaoAT  TIM 


SI  a 


110-54-3       500  ppa  TIM  SO  ppa  TIM 


591-79-9        100  ppa  TIM  5  ppa  TIM 


0.1  ppa  C«n IPO  0.1  ppaCtning 

100  ppa  TIM,  Skfo       100  ppa  TIM,  Skin 
ISO  ppa  STEL  ISO  ppa  SI  EL 


SO  ppa  TIM 


5  ppa  TIM 


0.1  ppa  TIM 
0.2  ppa  STEL 

0.1  ppa  TIM 
0.2  ppa  STU 

\w%^  TIM 
3  ao/to'  STEL 

1ap/ti'  TIM 
3  agAi^  STEL 
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1238  Nuig«i)Me  tttroxide         1317-35-7 
(as  Hn) 

■     '  •  ^ 

1240  Hercury  («ryl  and  7439-97-6 

inorganic  conpounds) 
(as  H|) 


1253  Netkyt  broaide 


1304  Pentaborane 


7439-97-6 


1241  Htrcory,  vapor 

(as  Hg) 

1242  ftercury.  (organo) 

alkyl  cospounds 
(as  Hg) 


1251  l1ttl|y1«crylonitri1«  126-99-7 


1  ag/to   TIM 


1  agAi"  TIM 


0.1  agAs"*  TIM 


7439-97-6        0.1  agAi'  TIM 


0.1  agAi^  Ceiling       0.1  agAi^  Ceiling, 
Skin 


0.05  agAs'  TW,  0.05  wqA^  TIM. 


Skin 


0.01  agAi^  TIM  0.01  agAi'  TIM 

0.04  agAi^  0.03  agAi^  STEL, 

Ceiling  Skin 

—  1  ppa  TIM,  Skin 


74-83-9       20  ppa  Ceiling,      5  ppa  TIM,  Skin 
1;  Skin 


19624-22-7       0.005  ppa  TIM 


0.005  p|«i  TIM 
0.015  ppa  STEL 


Skin 

0.01  agAi^  TIM 
0.03  agAi^  STEL, 
Skin 

1  ppa  TIM,  Ski* 

5  ppa  TIM,  Skin 


0.005  ppa  TIM 
0.015  ppa  STEL 


TABLE  C1-1.    Substances  for  Mich  Liaits  Art  Based  on 

Avoidance  of  Neuropathic  Effects  (continued) 

H.S.  mmttr/ 

Chanical  Mtm                             CAS  No.       Foraer  PEL 

Proposed  PEL 

Final  Rule  PEL* 

1237  Manganese                       12079-65-1            ~ 
eyclopentadienyl 
tricarbonyl  (as  Hn) 

0.1  agAi^  TIM, 
Skin 

0.1  agAi^  TIM, 
Skin 

— 

UMI 
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TMli  CI-1.    SitoUwcis  rw  M»4cli  LMU  Art  tMad  <m 

AMidMCt  tf  ■■■rtpitHU  Effwts  (contimwd) 


N.S.  IMter/ 


CAS  NO. 


PEL 


PrapoMd  PEL 


Final  Rult  PEL* 


1316  P^•ny1  atrcapun 


lOfr-M-S 


O.SpfMi  TWA 


O.SpiaiTUA 


1342  l,2-Pr«py1tot  glycol        6423-43-4 
dlnltraU 


O.OS  p(M  TUA. 
Skin 


O.QSpvaTHA 


OSHA's  n*  Itoltf  v  for  M»ur  oxpMurts:  Its  STEU  art  for  15  mUmUs  «i«I«$$  othtrviM 
sptclfltd;  and  Us  ctlUngs  art  ptaks  not  to  bt  txcttdtd  for  any  ptHod  of  t1«t. 
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Chemicalt  that  aifect  tlie  central 
nervoua  •yatem  may  manifest  their  toxic 
effects  peripherally.  An  example  of  this 
is  the  tramor  associated  nvith  elemental 
and  otganic  mercury  poisoning. 
Exposure  to  some  chemicals  (for 
example,  n-hexane)  is  associated  with 
axonal  degeneration  of  the  nerves  in 
both  the  central  and  peripheral  nervous 
systems.  Baker  (1963/  Ex.  1-230)  refers 
to  this  dual-system  effect  as  central- 
peripheral  distal  axonopathy. 

Nervous  system  toxicants  can  affect 
motor  function,  sensory  function,  or 
integrative  processes,  and  they  can  also 
cause  changes  in  the  behavior  of 
exposed  persons.  Substances  that  cause 
demyelination  or  neuronal  damage  can 
produce  motor  dysfunction  that  is 
expressed  as  muscular  weakness  or 
unsteadiness  of  gait  while  exposures  to 
chemicals  that  are  associated  with  loss 
of  sensory  function  may  result  in' 
alterations  in  touch,  pain,  or 
temperature  sensation  or  damage  to 
sight  or  hearing.  Other  neuropathic 
chemicals  affect  the  way  in  which 
information  is  processed  in  the  brain 
and  can  interfere  with  learning  and 
memory.  All  of  the  health  effects 
described  above  constitute  material 
impairments  of  health  within  the 
meaning  of  the  Act 

Although  mature  neurons  cannot 
divide  and  be  replaced,  the  nervous 
system  has  considerable  ability  to 
restore  function  lost  as  a  result  of 
exposure  to  toxic  chemicals.  This 
capability  to  restore  function  even  after 
neurons  have  been  killed  is  achieved  by 
two  mechatiisms:  Plasticity  of 
organization  and  redundancy  of 
function.  That  is.  when  some  neurons 
die,  other  cells  that  perform  the  same 
function  may  be  able  to  maintain  an 
adequate  level  of  functioning,  or  other 
neurons  may  be  able  to  "learn"  how  to 
perform  the  lost  function.  However, 
even  when  one  of  these  mechanisms 
comes  into  play  to  compensate  for 
neuronal  damage,  the  overall  reserve 
capacity  of  the  nervous  system  will  have 
been  diminished.  The  loss  of  this  reserve 
could  be  critical  in  a  situation  in  which 
additional  demands  are  placed  on  the 
nervous  system.  Thus,  even  so-called 
revenible  neuropathic  effects  should  be 
seen  as  toxic  effects  causing  alterations 
in  and  material  impairment  of  the 
normal  functioning  of  the  nervous 
system. 

The  neurological  effects  potentially 
associated  with  chemical  exposures  are 
niunerous,  and  it  is  not  always  easy  to 
identify  the  precise  target  site.  However, 
recent  medical  advances  have  made 
tests  available  that  can  detect 
neurological  damage  that  was  not 


detectable  several  yean  ago.  For 
example,  electrophysiological  methods 
have  been  developed  to  measure 
damage  to  the  visual  pathway  caused  by 
such  exposures.  Because  of  the  variation 
in  individual  responses  to  chemical 
exposures,  exposure  limits  should  be  set 
with  a  view  toward  this  range  of 
susceptibility  and  the  avoidance  of  any 
neuropathic  effects. 

Peripheral  Nervous  System  Effect: 

The  pathological  mechanisms 
associated  with  peripheral  neiuopathies 
result  from  segmental  demyelination  or 
axonal  degeneration.  Segmental 
demyelination  destroys  the  myelin 
sheath  but  leaves  the  axon  intact  this 
causes  a  slowing  in  nerve  conduction 
velocity.  Muscle  weakness  is  often  the 
first  sign  of  such  segmental 
demyelination.  and  this  effect  can 
progress  to  a  decline  in  motor  function 
or  paralysis.  Although  remyelination 
may  occur  within  weeks  after  injury, 
even  a  temporary  loss  in  motor  or 
sensory  function  places  the  affected 
woricer  or  others  at  risk  of  injiury. 

Axonal  degeneration  is  a  more  serious 
effect  in  that  recovery  is  often  slow  or 
incomplete.  It  causes  demyelination 
secondary  to  the  degeneration  of  the 
distal  portion  of  the  nerve.  This  effect 
occurs  when  a  chemical  interferes  with 
the  physiologic  dynamics  of  the  nerve, 
e.g.,  when  it  decreases  the  transport  of 
nutrients  to  the  nerve.  The  axon  will 
degenerate  (die  back)  sufficiently  to 
accommodate  the  cell's  capacity  to 
supply  it  with  nutrients.  Axonal 
degeneration  can  also  occur  as  a  result 
of  biochemical  or  metabolic 
derangement  of  the  central  nervous 
system.  Alkyl  mercury  and  elemental 
mercury  are  examples  of  chemicals 
causing  this  type  of  effect  (Cavanaugh 
1977/Ex.  1-202). 

Central  Nevous  System  Effects 

The  mechanism  of  action  of  central 
nervous  system  toxins  is  not  well 
understood  but  is  believed  to  be 
associated  with  neurochemical 
alteration  in  the  brain.  Seizures, 
Parkinsonism,  intellectual  impairment 
narcosis,  dementia,  cranial  neuropathy, 
and  visual  disturbances  are  all 
examples  of  effects  that  can  occur  after 
overexposures  to  neuropathic  chemicals. 
The  more  serious  CNS  effects,  such  as 
Paikinsonism,  dementia,  intellectural 
impairment  and  cranial  neuropathy,  are 
generally  irreversible  (Baker  1963/Ex.  1- 
230).  Before  these  effects  are  manifested, 
'subtle  changes  in  behavior  may  occur  if 
these  subtle  signs  are  interpreted 
correctly,  exposure  can  be  stopped 
before  irreversible  damage  occurs.- 


Dose-Response  Relationships  and 
Neuropathic  Effects 

The  development  of  chemically 
induced  neurological  effects  is  believed 
to  follow  a  dose-response  pattern.  At  an 
exposure  intensity  or  duration  below  the 
no-effect  level  detectable  effects  are 
unlikely  to  be  evident  As  exposure 
intensity/duration  increases  to  and 
beyond  tliis  level,  the  toxin  begiiu  to 
interfere  with  the  normal  cellular 
processes  of  the  neurological  systent  At 
this  eariy  stage,  transient  signs  and 
symptoms  may  appear.  Overt  effects 
become  more  severe  as  exposure 
continues  and  finally  progress  to  serious 
loss  of  neiuological  function  and 
possible  permanent  damage  to  neural 
tissue.  Increases  in  out  ability  to  detect 
neurological  changes  at  lower  levels  of 
exposure  have  shown  that 
neurobehavioral  changes  or  impairment 
may  occai  at  levels  previously  thought 
to  be  irmocuoos.  These  early  effects  can 
be  important  indicators  of  potential 
functional  impairment  at  exposure 
levels  below  those  that  produce  either 
transient  or  permanent  damage.  Heavy 
metals,  solvent  and  pesticides  are 
examples  of  chemicsds  that  can  cause 
symptoms  that  include  nausea,  sensory 
and  motor  function  impairments.     - 
depression,  sleep  disturbances, 
cognitive  impairment  and  sexual 
dysfunction.  Limits  for  substances  in 
this  group  are  generally  designed  to 
maintain  worker  exposures  below  the 
level  associated  widi  such  symptoms. 
This  approach  ensures  that  employees 
will  not  be  likely  to  suffer  these  material 
impairments  of  health  and  provides  a 
margin  of  safety  against  the  risk  of  more 
severe  or  permanent  neurological 
impairment 

The  following  discussions  describe 
the  record  evidence  and  OKiA's 
findings  for  all  of  the  substances  in  this 
group  and  illustrate  the  material 
impairments  of  health  faced  by  workers 
exposed  to  these  toxicants. 

n-BUTYLALCCmOL 

CAS:  71-36-3:  Owmical  Formula: 

CHsCHiCHtCHiOH 
H.S.  No.  1051 

OSHA's  former  PEL  for  n-butyl- 
alcohol  was  a  100-ppm  fr-hour  TWA:  die 
ACGIH  limit  is  a  50-ppm  ceiling,  with  a 
skin  notatiorL  The  proposed  ai>d  final 
rule  PEL  is  a  50-ppm  ceiling,  with  a  skin 
notation.  NIOSH  (Ex.  8-47,  Table  Nl) 
concurs  that  these  limits  are 
appropriate.  n-Butyl  alcohol  is  a 
coloriess.  highly  refractive  liquid  with  a 
mild  vinous  odor  that  has  long  been 
known  to  cause  irritation  of  the  eyes 
and  headaches  in  occupational  settings. 
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Systemic  effecti  in  tb*  fonn  of 
vestibular  and  auditory  nerv*  injariM 
have  beao  reported  in  mmtkmn  in  Flranoe 
and  Mexkj*  (Setts  1872  and  Velaaouez 
19M.  both  •■  dtad  In  ACGIH  IsaB/Bx. 
1^  p.  TBc  Velaaquei.  Bacobar.  and 
Almaru  ISae/Bx.  1-1174).  Contact 
dermatitis  of  the  hands  atay  occur  due 
to  the  deiattini  action  of  liquid  o-butyl 
alcohol  and  toxic  aoMMUits  can  be 
absorbed  through  the  akin.  Based  on 
data  deacribins  the  rate  of  n-butyl 
alcohol  uptake  through  the  akin  of  dogs. 
DiVincanao  and  Hamilton  (197B.  at  cited 
in  Patty  '$  laduMtrial  Hygiene  and 
Toxicology.  3rd  rev.  ed.  Vol  2C.  pp. 
4571-78.  Clayton  and  Qeyton  1962) 
•uggeated  thai  direct  contact  of  human 
hands  with  n-butyl  alcohol  for  one  hour 
resultt  in  aa  abeorbed  doee  thai  is  four 
times  that  resulting  from  inhalation  of  50 
ppm  for  one  hour. 

The  former  OSHA  limit  of  100  ppm 
(TWA)  was  based  on  tlie  studies  of 
Tabershaw.  Fahy.  and  Skinner  (1944.  as 
cited  In  ACGIH  19e8/Bx.  1-3.  p.  78)  and 
of  Soiyth  (196e/Bx.  1-730).  These  studies 
Indicated  thai  workers  experienced  no 
narcotic  or  systenoic  effects  at  levels 
lower  than  100  ppm.  However.  Irritation 
has  been  reported  in  humans  exposed  to 
24  ppm;  this  irritation  became 
uncomfortable  and  was  followed  by 
headaches  at  SO  ppm  (Nelson.  Bnge. 
Ross  et  al.  1943/Ex.  1-88). 

More  recent  data  reported  bv  Seits 
(1972.  aa  died  in  ACGIH  198e/Bx.  1-3.  p. 
78).  Velaaquei  (1881  as  dted  in  ACGIH 
1988/Ex.  1-3.  p.  78).  and  Velasquex. 
Escobar,  and  Almarax  (1980AEx.  1-1174) 
indicate  serious  exposure-related  long- 
term  systemic  effects  on  the  auditory 
nerve  and  hearing  loss  (hjrpoacuaia^  the 
magnitude  of  the  hearing  loss  was 
related  to  length  of  exposure.  Nine  of  11 
workers  exposed  without  bearing 
protection  to  80  ppm  for  periods  of  from 
3  to  11  year*  displayed  impaired 
hearing.  This  phenomenon  was 
particularly  evident  in  younger  workers 
(Velaaques  1984.  as  dted  tat  ACGIH 
1988/Ex.  1-3.  p.  78:  Velaaquei.  Eacobar. 
and  Ahnaras  1B80/Bx.  1-1174). 

Three  conunenters.  ConAgra  (Ex.  3- 
833).  the  Motor  Vehide  Manufacturars 
Association  (MVMA)  (Ex.  3-002).  and 
ARCO  (Tr.  p.  3-237)  submitted 
comments  on  n-botyl  aloohoL  Con  Agra 
(Ex.  3-«3S)  miainterpreted  OSHA's 
discussion  of  a  1804  ttady  (Velasqmx. 
as  dted  in  ACGIH  IWB/Bx.  1-3.  p.  78)  to 
mean  that  OSHA  attributed  all  hearing 
loss  found  in  tb«  workers  in  this  study  to 
n-butyl  alcohol  expoanre.  ARCO  (Tr-  P- 
3-237)  also  questioned  n-botyl  alcohol's 
effect  on  haaring  In  response  to  these 
conunenters.  OSHA  notes  that  n-butyl 
alcohol  has  been  shown  in  many  studies 


to  damage  the  aaditoiy  nerve  and 
further,  that  wockplaea  aaiaa  Bay 
have  conUlbMlad  to  the  heartng  loas 
obaerved  in  Iheee  stwitoa.  The  MVMA 
cooanent  (Ex.  S-MC)  Mats  n-butyl  alcohol 
as  a  suhataaoe  for  wWch  nfemaking 
should  be  delayed,  bat  prowridea  another 

details. 

OSHA  fhids  Ikat  lbs  fanner  PEL  of  100 
ppm  is  not  sufficiently  protective  againat 
the  acute  efhcts  associated  with 
exposure  to  n-butyl  alcohol  in  addition, 
the  poasibiiity  of  aadHofy  narva  daaiage 
from  expoavaa  balow  tlM  100i>pat  level 
makes  the  fanner  FBL  iaadequale.  A 
skin  notation  is  necaaaaiy  because  data 
in  beagle  dogs  suggast  that  dermal 
contact  with  n-butyl  alcohol  can  result 
in  a  systamic  doee  greater  than  that 
obtained  by  iahalatioa  (DiVtaioaaxo  and 
Hamilton  1979).  1W  Agaoqr  ia 
establiahiag  a  pataiiaaible  expoaors 
limit  of  80  ppB  as  a  ceiling,  with  a  akin 
noUtion.  for  o-batyi  alcohol.  OSHA 
condudea  that  dds  liasU  will  protect 
workers  against  the  significant  risks  of 
possible  vaatihular  and  auditory  nerve 
injury  as  waU  as  of  headaches  and 
irriUbon.  which  coastituta  material 
impainnenta  oi  health  and  are 
assodatsd  with  exposure  to  this 
substance  at  levels  above  the  new  limit 
CHLOUNATED  CAJttfHENE  (SO  Rnoent) 

CA9:  «01-»-a:  Ghaatcal  Pomala: 

Ci«Hi*CU 
HA.Ha.VIV 

Previoosly.  OSHA  had  a  Umit  oTOiS 
mg/m*.  wHh  a  skin  notation,  for 
chlorinated  camphene.  The  ACGIH  haa 
a  TLV-TWA  Srail  of  0.5  mg/m*  and  a 
TLV-8TCL  of  1  mg/ra*  for  chlorinated 
camphene  (80  percent),  with  a  ridn 
notation,  and  Iheee  were  the  limits 
pronoaed.  The  fbial  rale  retains  the  0.5- 
mg/m*  B-howTWA  and  tfie  skin 
notation,  and  adds  a  1-mg/m*  CTEL  for 
chlorinated  camphene.  an  amber  waxy 
solid  with  a  pleasant  pine-like  odor. 

Chlorinateid  camphene  has 
demonstrated  a  aioderalely  high  acute 
toxidty  in  animal  studies  (ACGIH  1988/ 
Ex.  1-3.  p.  115).  Toxic  doses  cause 
varied  central  nervous  system  effects, 
including  nausea,  aiascle  spasau. 
confusioa.  awl  convulsions  (Hsyes 
1963/Bx.  1-082).  Data  indicate  that  rats 
and  gutaiea  pigs  show  no  significant 
effects  at  Aetaiy  levels  of  800  ppm  daily 
for  a  six-«BOBth  period  (Alderson 
Reportii«  Co..  as  dted  tai  ACGM 1908/ 
Ex.  1-S.  p.  US).  Monkeys  tolerate  daily 
feediag  at  10  ppas  bat  show  toxic 
Symplons  after  two  weeks'  feeding  at 
the  8IH>po>  !"▼"(  (Sosniers.  Sccxarek. 
Knapek.  aad  Kolodiieiciyk  ia72/Bx.  1- 
760).  Although  chlortawted  camphene 
may  accnmolate  in  fatty  tissues,  it  clears 
quickly  when  ingestion  is  terminated 


(Soanien.  Sacnrak.  Knapek.  and 
Kolodzietczyk  18T2/Ex,  1-780). 

In  humans,  tfie  acute  ietlial  doee  of 
chlorinated  camphene  ia  between  2  and 
7  grams,  and  a  dose  of  10  mg/kg  causes 
nonfatal  convulsions  in  some  exposed 
individuals.  The  ACGIH  (1088/Bx.  1-^. 
p.llS)  oondades  that  the  acute  toxidty 
of  dilorinaled  caatphene  is  equivalent  to 
that  of  chlordane.  for  which  the  fatal 
human  dote  is  estifflated  to  be  around  0 
grams,  the  AOGIH  TLV-TWA  for 
chlordane  is  as  mg/m*.  One  study  of  25 
human  volunteers  MIed  to  reveal  toxic    . 
response*  to  daily  SOminute  exposures 
to  SOO  mg/m'  for  10  consecutive  days, 
followed  by  similar  exposures  for  three 
consecutive  days  three  weeks  later 
(Shelansky  1047.  as  dted  in  ACGIH 
196e/Ex.  1-3.  p.  115).  There  are  no 
repwts  of  occupational  poiaoning*.  and 
a  review  of  the  medical  records  of 
employees  engeged  In  the  manufacture 
and  handling  of  chlorinated  camphene 
showed  no  ill  effecta  in  worker* 
exposed  for  an  average  of  3.7  year* 
(Frawley  1972.  a*  dted  in  ACGIH  1988/ 
Bx.  1-3,  p.  115). 

NIO^  does  not  concur  with  OSHA's 
PELS  for  this  substance:  NIOSH  believes 
that  chlorinated  camphene  is  a  potential 
occupational  cardnogen  and  should 
have  lower  exposure  limita  (Ex.  8-47. 
Table  N6B:  Tr.  pp.  3-07. 3-00).  No  other 
comments  on  the  healdi  effects  of  this 
substance  were  submitted  to  the  record. 

OSHA  is  retaintaig  the  8-hour  TWA 
PEL  of  0.5  mg/m'  TWA  and  adding  a  15- 
minute  STEL  of  14)  mg/m*  for  this 
insectidde.  The  Agency's  skin  notation 
is  retained.  OSHA  concludes  that  both  a 
TWA  and  a  STEL  are  required  to  protect 
exposed  workers  against  the  significant 
risks  of  bioaccmnulation  and 
neuropathic  and  systemic  effects;  the 
Agency  finds  that  these  effects 
constitute  material  impaiiments  of 
health.  Hie  STH.  ensures  that  TWA 
exposures  vrill  be  maintained  under 
good  industrial  hygiene  control 
DECABORANE 

CAS:  l770»-«1-«:  Ghaaaical  Pocaida:  BmHm 
H.S.  No.  1114 

OSHA's  former  limit  for  decaborane 
was  OJK  ppm  TWA.  with  a  skin 
notation.  The  AOGIH  has  a  TLV-TWA 
of  0.06  ppm  and  a  TLV-STEL  of  aiS 
ppm.  also  with  a  akin  notation.  The 
proposal  retained  the  0-ho*r  TWA  of 
0416  ppm  and  added  a  0.15-ppm  STEL, 
with  a  skin  notatioa.  and  the  final  rule 
establishes  these  limits.  N108H  (Ex.  8- 
47.  Table  Nl)  oowars  that  these  limita 
are  appropriata.  Decaborane  forms 
colorless  crystal*  that  are  stable  at 
ordinary  temperatarea  and  have  a 
pungent  odor. 
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The  acute  toxidty  of  decaborane  is 
extremely  hi^  for  small  laboratory 
animals.  The  40-hour  LCmS  for  rats  and 
mice  are  48  and  12  ppm.  respectively 
(Schechter  1958/Ex.  1-363).  Dermal 
LDtos  for  rabbiU  and  rata  are  71  and  740 
rog/kg.  respectively  (Sviibdy  1864a/Ex. 
1-385).  Acute  exposures  to  decaborane 
cause  loss  of  coordination,  convulsions, 
wealcness.  tremors,  and 
hyperexdtability.  Decaborane's  primary 
effecta  are  on  tfie  kidneys  and  liver. 
Studies  of  repeated  exposures  to  this 
substance  suggest  that  the  toxicity  of 
decaborane  is  intermediate  between 
that  of  pentaborane  and  diborane.  The 
ability  of  decaborane  to  penetrate  the 
skin  is  particularly  notable,  as  is  its 
toxidty  to  the  central  nervous  system  in 
some  spedes.  e.g..  rata  and  rabbita 
(Svirbely  1954a/Ex.  1-385. 1954b/Ex.  1- 
53a  and  1955/Ex.  1-366).  Monkeys 
showed  decreased  ability  for  certain 
operant  behaviors  when  injected  with 
doses  of  3  to  6  mg/kg  decaborane 
(Reynolds  et  al  1964.  as  dted  in  ACGIH 
1966/Ex.  1-3.  p.  168).  Central  nervous 
system  toxidty  has  been  observed  in 
humans  exposed  oocupationally 
(Krackow  1953/Ex.  1-344).  No  commenU 
other  than  Nielli's  were  received  on 
the  health  effecta  of  decaborane. 

OSt\A  is  retaining  ita  6-hour  TWA 
PEL  of  0.05  ppm  TWA  and  skin  notation, 
and  adding  a  15-minute  STEL  of  0.15 
ppm  for  decaborane.  The  Agency 
condudes  that  these  limita  will  provide 
protection  against  the  significant  risks  of 
material  health  impairment  in  the  fonn 
of  neuropathy  and  kidney  and  liver 
damage  possible  in  the  absence  of  a 
short-term  limit  for  decaborane. 


Di-sec<XnYL  PffTHALATE 

CAS:  117-81-7:  Chemical  Fonaula:  CmHmO« 

H&.  No.  1116 

OSHA  formerly  had  a  limit  of  S  rog/ 
m'  TWA  for  di-sec-octyl  phthalate.  The 
ACGIH  has  a  TLV-TWA  of  5  mg/m* 
and  a  TLV-STEL  of  10  mg/m*.  and  these 
are  the  limita  that  were  proposed.  In  the 
final  rule,  OSHA  is  retaining  the  8-hour 
TWA  limit  of  5  mg/m*  and  adding  a  15- 
minute  STEL  of  10  mg/m*  for  this  light- 
colored,  viscous,  odorless,  combustible 
liquid. 

Di-sec-octyl  phthalate  (DEHP)  is  not 
acutely  toxic  in  small  laboratory 
animals  vu  ttie  oral  route.  The  oral  UOiw 
reported  for  mice  is  2&3  g/kg;  for  rats,  it 
is  33.8  g/kg  (Krauskopf  et  aL  1973/Ex.  1- 
495).  No  sidn  irritation  or  sensitization 
potential  has  been  demonstrated  in 
either  animals  or  humans,  and  the  lethal 
dermal  dose  in  rabbits  is  about  25  ml/kg 
(Sin^  Lawrence,  and  Autian  1972/Ex. 
1-436).  Shaffer,  Carpenter,  and  Smyth 
(1945/Ex.  1-360)  and  Lawrence 
(unpubliahed  data,  as  dted  ia  ACGIH 


1986/Ex.  1-3.  p.  223)  have  reported 
deaths  in  rata  and  chronic  inflaimnation 
of  the  famg  in  aric*  cxpoited  to  DEHP  at 
unspecified  levels. 

Long-tenn  dietary  toxicity  studies  in 
rata,  guinea  pigs,  and  dogs  have 
established  a  no-effed  dose  level  of 
about  60  mg/kg/day,  and  no 
carcinogenic  or  histologic  abnormalities 
were  observed  at  this  level  (Gesler 
1973/Ex.  1-481).  Higher  doses  were 
assodated  with  growth  retardation  and 
increased  liver  and  kidney  weighta  but 
not  histologic  abnormalities.  Metabolic 
studies  have  demonstrated  that 
laboratory  animals  do  not  appredably 
metabolize  DEHP  (Dillingham  and 
Autian  1973/Ex.  1-477).  Teratogenidty 
studies  in  pregnant  rata  indicated  that 
fertility  is  unaffected  at  doses  of  0.1, 0.2, 
or  0.33  percent  of  the  acute 
intra{ieritoneal  \J}to  dose  for  rats, 
although  slight  effecta  on  embryonic  and 
fetal  development  were  obsen^  in 
these  animals:  skeletal  deformities  were 
the  most  common  teratogenic  effecta 
observed  (Dillingham  and  Autian  1973/ 
Ex.  1-477).  Mutagenic  effects  were 
observed  at  intravenous  doses  of  one- 
third,  one-halt  and  two-thirds  of  the 
acute  MK^  these  effecta  are  consistent 
with  DEPHPs  ability  to  produce 
dominant  lethal  mutations  (Dillingham 
and  Autian  1973/Ex.  1-477). 

A  study  of  workers  exposed  to  a 
mixture  of  the  vapors  of  diethyl 
phthalate.  dibutyl  phthalate,  and  di-2- 
ethylhexyl  phthalate  reported  that 
exposures  to  1  to  6  ppm  caused  no 
peripheral  polyneuritis  (Raleigh,  as  dted 
in  ACGIH  1966/Ex.  1-3.  p.  223). 
However,  Russian  investigators 
examined  male  and  female  workers 
exposed  to  between  1.7  and  66  mg/m*  of 
various  combinations  of  airborne 
phthalates  (including  butyl  phthalate. 
higher  aryl  phthalates.  dioctyl  phthalate 
and  others)  and  noted  complainta  of 
pain,  numbness,  and  spasms  in  the 
upper  and  lower  extremities  after  six  to 
seven  years  of  exposure.  Polyneuritis 
was  observed  in  32  percent  of  the 
workere  studied,  and  76  percent  of  these 
workera  showed  depression  of 
vestibular  receptors  (Milkov.  Aldyreva. 
Popova  et  al.  1973/Ex.  1-646). 

OSHA  received  a  comment  from  the 
Chemical  Manufacturers  Assodation 
Phthalate  Esters  Program  Panel  (Ex.  3- 
900).  Althou^  the  Panel  did  not  oppose 
the  proposed  PEL  for  di-sec-octyl 
phthaUte.  it  objected  to  this  substance's 
categorizati<m  as  a  neuropathic  agent  on 
the  grounds  that  (1)  confounding 
exposures  to  tricresyl  phosphate  and 
vinyl  chloride,  whidi  are  known 
neurotoxicanta  occured  in  the  study 
referenced  in  the  NPRM;  and  (2)  other 


studies  (in  humans  or  animals)  have  not 
substantiated  that  this  substance  is 
neuropathic: 

Including  (d>-«ecHictyl  phthalate)  in  this 
category  of  compounds  (i.e..  neuropathic 
agents)  is  not  justified  and  could  lead  to 
improper  labeling  of  the  material  or 
unwarranted  regalatiofts.  and  restrictions  on 
the  use  of  the  material  based  on  unfounded 
conclusions  (Ex.  3-SOO,  pi). 

In  response  to  this  comment  OSHA 
notes  that  the  classfication  scheme  used 
in  the  preamble  to  the  proposed  and 
final  rules  is  not  intended  to  have 
regulatory  implications.  As  explained 
earlier  in  the  preamble.  OSHA  is  using 
this  scheme  simply  to  facilitate  generic 
rulemaking;  the  various  categories 
reflect  the  health  endpoint  used  by  the 
ACGIH  or  NIOSH  as  the  point  of 
reference  ia  setting  a  limit  Most  of  the 
substances  induded  m  this  rulemaking 
produce  multiple  health  effecta  and 
could  be  clashed  in  more  than  a  single 
health  effecta  category.  Di-sec-octyl 
phthalate  is  no  exception,  and  exfoean 
to  this  substance  has  been  assodated 
with  liver  damage,  testicular  injury,  and 
teratogenic  and  cardnogenic  effecta  in 
experimental  animals,  as  well  as  with 
possible  neuropathic  effecta 

Another  commenter.  Lawrence  H. 
Hecker  of  Abbott  Laboratories  feels  thai 
the  STEL  for  di-sec-octyl  phthatate  is 
unwarranted  (Ex.  3-678.  p.  8).  OSHA 
disagrees  wiA  Dr.  Hecker  and  finds 
that  for  substances  posing  serious 
health  hazards,  such  as  tfaoae  assodated 
with  di-sec-octyl  phthalate  exposure,  the 
STEL  further  protecta  worken  from  the 
signficant  adverise  effects  that  could 
occur  in  the  dHXI-term  excursions  above 
the  TWA  limit  permitted  in  the  absence 
of  a  STEL 

NIOSH  concurs  in  OSHA's  selection 
of  limits  for  di-sec-octyl  phthatate  but 
believes  it  should  be  designated  as  a 
potential  occupational  carcinogen  (Ex. 
8-47,  Table  N6A).  On  the  other  hand  the 
Chemical  Manufacturers  Assodation's 
(Ex.  140)  analysis  of  the  evidence  for 
DEHFs  carcinogenidty  led  the  CMA  to 
condude  that  this  substance  is  not  a 
cardnogen.  OSHA  is  aware  of  di-sec- 
octyl  phthalate's  carcinogenic  effects  in 
experimental  animals  and  notes  that 
LARC  has  determined  that  suffident 
evidence  exista  to  designate  it  as  an 
animal-positive  cardnogen.  However, 
adequate  data  are  not  available  to 
evaluate  the  risk  of  cancer  to  humans. 
The  Agency  will  continue  to  monitor  the 
scientific  evidence  for  di-sec-octyl 
phthalate  and  will  re-evaluate  this 
substance  in  the  future  if  such  evidence 
suggesta  that  this  is  appropriate. 

In  the  final  rule,  OSHA  is  retaining  the 
&-hour  PEL  of  5  mg/m*  and  adding  a  IS- 
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minute  STEL  of  10  ing/m*  for  di-MO- 
octyl  phthalat*.  The  Agency  conchidet 
that  these  Umits  together  will  protect 
worken  from  the  tignincant  risks  of 
neuropathic,  hepatic  and  other  systemic 
injuries,  which  constitute  material 
health  impairments  and  are  associated 
with  exposure  to  this  substance. 
DiCHLOROACKrYLENE 

CAS:  7tn-2»~ii  CaMmical  Ponnula: 

ClCaCCl 
HS.  Na  1129 

OSHA  previously  had  no  limit  for 
dichloroacetylene.  The  ACGIH  has  a 
TLV-ceiling  of  ai  ppm  for  this  liquid, 
which  explodes  upon  boiling.  OSHA 
proposed  a  ceiling  limit  of  0.1  ppm.  and 
this  is  the  hmit  established  by  the  final 
rule. 

In  preliminary  inhalation  exposure 
studies,  guinea  pigs  demonstrated  a  4- 
hour  IXm  of  20  ppm;  death  occured  two 
or  three  days  after  exposure  and  was 
Ctfused  by  pulmonary  edema.  In  rats, 
similar  exposures  to  dichloroacetylene 
in  the  presence  of  330  ppm  of 
trichloroethylene  indicated  an  LCm  of  55 
ppm  (Siegal  1967,  as  cited  in  ACGIH 
igaO/Ex.  1-3.  p.  177).  When 
dichloroacetylene  was  mixed  with  9 
parts  of  ether,  the  4-hour  LCm  in  rats 
was  219  ppm:  in  combination  with  7 
parts  of  trichloroethylene,  the  4-bour 
LCm  in  rats  was  55  ppm:  and  exposure 
to  dichloroacetylene  with  10  parts  of 
trichloroethylene  caused  a  4-hour  LCm 
in  guinea  pigs  of  15  ppm  (Siegal.  Jones. 
Coon,  and  Lyon  1971 /Ex.  1-371). 

In  humans,  dichloroacetylene 
exposure  causes  headache,  loss  of 
appetite,  extreme  nausea,  and  vomiting: 
it  affects  the  trigeminal  nerve  and  facial 
muscles  and  exacerbates  facial  herpes. 
Disabling  nausea  was  experienced  by 
approximately  85  percent  of  individuals 
exposed  for  prolonged  periods  of  time 
(not  further  specified)  at  concentrations 
from  0.5  to  1  ppm  (Saunders  1967/Ex.  1- 
361).  A  number  of  occupational  fatalities 
have  been  attributed  to  exposure  to 
dichloroacetylene  (Humphrey  and 
McClelland  1944/Ex.  1-401;  Firth  and 
Stuckey  1045.  as  cited  in  ACGIH  1986/ 
Ex.  1-3,  p.  177).  Humphrey  and 
Mcaelland  (1044/Bx.  1-401)  reported  13 
cases  of  cranial  nerve  palsy,  nine  of 
which  had  labial  herpes,  following 
exposure  to  dichloroacetylene.  These 
patients  also  had  symptions  of  nausea, 
headache,  )aw  pain,  and  vomiting. 
Autopsies  of  two  of  these  fatalities 
revealed  edema  at  the  base  of  the  brain 
(Humphrey  and  McClelland  1944/Ex.  1- 
401). 

NIOSH  concurs  with  OSHA's  limit  for 
dichloroacetylene  but  believes  that  this 
substance  slMuld  be  designated  as  a 
potential  occupational  cardnogen  (Ex. 


8-47,  Table  NOA).  However,  as 
explained  elsewhere  in  the  preamble, 
OSHA  has  decided  not  to  designate 
substances  spedflcaily  as  carcinogens 
since  so  many  other  organixations 
already  do  so.  OSHA  received  no  other 
comments  regarding  the  health  effects  of 
dichloroacetylene. 

In  the  final  rule.  OSHA  is  establishing 
a  ceiling  limit  of  ai  ppm  for 
dichloroacetylene.  llie  Agency 
concludes  that  this  limit  «vill 
substantially  reduce  the  significant  risks 
of  disabling  nausea  and  serious 
systemic  effects  posed  to  workers 
exposed  to  dichloroacetylene  at  the 
levels  formerly  permitted  by  the  absence 
of  any  OSHA  limit.  OSHA  flnds  that 
these  health  effects  constitute  material 
impairments  of  health. 

DIFROPYLENE  GLYCOL  METHYL  ETHER 

CAS:  949«MM-a;  Chemical  Ponnula: 

CHiOCtHtOCiHtOH 
H.&NO.1140 

OSHA  formeriy  had  an  8-hour  TWA 
limit  of  1(n  ppm  for  dipropylene  glycol 
methyl  ether  (DPGME),  with  a  skin 
notation.  The  ACGIH  recommends  a 
TLV-TWA  of  100  ppm  and  a  TLV-STEL 
of  150  ppm.  with  a  skin  notation,  for  this 
coloriess  Uquid  with  a  mild,  pleasant, 
ethereal  odor  and  a  bitter  taste.  OSHA 
proposed  to  retain  the  8-hour 
permissible  exposure  limit  of  100  ppm 
TWA.  to  add  a  ISO-ppm  STEL,  and  to 
retain  the  skin  notation  for  dipropylene 
glycol  methyl  ether.  NIOSH  (Ex.  8-47, 
Table  Nl)  concurs  that  these  limits  are 
appropriate,  and  the  final  rule 
establishes  these  limits. 

Intact  dogs  receiving  intravenous 
injections  of  DPGME  exhibited  central 
nervous  system  depression  and  died  as 
a  result  of  respiratory  failure  (Shideman 
and  Prodta  1961/Ex.  1-867).  Rowe  and 
associates  (1054/Ex.  1-435)  reported  a 
single  acute  oral  LD^  for  rats  of  5.4  ml/ 
kg.  Even  at  the  highest  levels  tested  (not 
further  specified),  no  single  application 
of  DPGME  to  the  skin  of  rabbits  was 
lethal,  although  some  narcosis  and 
transient  weight  loss  did  occur. 
However,  a  significant  number  of  deaths 
occurred  in  a  group  of  rabbits  treated 
with  86  repeated  dermal  applications 
containing  DPGME  concentrations  of  3 
ml/kg  or  higher  during  a  90-day  period. 
Four  animal  species,  including  the 
monkey,  were  exposed  repeatedly  to 
seven-hour  daily  inhalation  exposures  of 
between  300  and  400  ppm  DPGME;  the 
animals  exhibited  narcosis  and  changes 
in  the  lung  and  liver  (Rowe,  McCollister, 
Spencer  et  aL  1964/Ex  1-435). 

Humans  inhaling  DPGME 
concentrations  of  300  to  400  ppm  fudged 
this  level  to  be  very  disagreeable,  but 
100  ppm  was  tolerable  and.  in  the 


opinion  of  the  authors,  was  unlikely  to 
produce  organic  infuiy  (Rowe. 
McCollister,  Spencer  et  aL  1954/Ex.  1- 
435).  Patch  tesU  on  the  skin  of  250 
human  subjects  produced  neither 
iniUtion  nor  sensitization  (ACGlH 
1988/Ex.  1-3,  p.  221).  Humans  exposed 
to  DPGME  vapor  concentrations  at 
levels  between  50  to  2000  ppm 
experienced  eye,  nose,  and  throat 
irritation  before  the  onset  of  CNS 
impairment,  which  occurred  at  1000  ppm 
in  one  of  two  subjects  (Stewart  Baretta, 
Dodd,  and  Torkelson  1970/Bx.  1-379). 

NIOSH  (Ex.  15a  Commento  on 
Dipropylene  Glycol  Monomethyl  Ether) 
reported  that  it  is  developing  a  criteria 
document  on  the  glycol  ethers;  NIOSH 
submitted  recent  toxicity  data  on 
DPGME.  including  the  following:  rats 
and  mice  inhaling  concentrations  of  50. 
140,  or  330  ppm  DPGME  six  hours/day 
for  nine  days  showed  increased  liver 
weights  (at  SO  and  140  ppm  for  the  rat 
and  at  330  ppm  for  the  mouse),  but  no 
effects  were  observed  when  rats  inhaled 
IS,  5a  or  220  ppm  DPGME  six  hours/ 
day,  five  days/week  for  13  weeks 
(Landry  and  Yano  1964,  as  died  in  Ex. 
ISO).  NIOSH  also  reported  results  of  a 
1965  study  by  Miller  et  aL  indicating  that 
DPGME  is  metabolized  via  the  same 
routes  to  the  same  types  of 
metabolites — propylene  glycol  and 
sulfate  and  glucuronide  conjugates  of 
DPGME — as  previously  identified  for 
PGME  (1-methoxy-2-propanol)  (Miller, 
Hermann.  Calhoun  et  aL  1985.  as  died  in 
Ex.  150).  The  Landry  and  Yano  study 
(1984.  as  dted  in  Ex.  ISO)  fiirther 
indicated  that  at  the  concentrations 
tested.  DPGME  exerted  no  teratogenic 
or  reproductive  effects  (NIOSH/Ex.  ISa 
Comments  on  Dipropylene  Glycol 
Monomethyl  Ether). 

The  ARCO  Chemical  Company  (Ex.  3- 
740)  questioned  the  appropriateness  of  a 
skin  notation  for  this  substance.  In 
response  to  ARCO,  the  Agency  notes 
that  DPGME.  applied  essentially 
according  to  the  Draize  method,  is 
absorbed  in  suffident  quantities  through 
rabbit  skin  to  cause  transient  narcosis, 
although  the  absorption  rate  was  not 
considered  acutely  dangerous  [Patty '$ 
Industrial  Hygiene  and  Toxicology,  3rd 
rev.  ed..  Vol.  2C  p.  399a  Clayton  and 
Clayton  1982).  Topical  administration  of 
10  mg/kg  DPGME  five  times  per  week 
for  13  weeks  to  shaved  rabbit  skin 
caused  six  deaths  among  seven  animals 
[Chemical  Hazards  of  the  Workplace. 
2nd  ed.,  p.  221.  Proctor,  Hughes,  and 
Fischman,  1968).  To  date,  there  are  no 
human  data  demonstrating  that  dermal 
contact  with  DPGME  is  without  a 
significant  adverse  health  risk; 
therefore,  in  accordance  with  the  policy 


described  in  Secttoo  VLCU.  OSHA 
finds  that  the  available  evidence  does 
not  meet  the  criterion  for  deleting  an 
existiag  skin  notation. 

In  the  final  rule,  OSHA  is  retaining  a 
PEL  of  100  ppm  TWA  and  adding  a 
STEL  of  ISO  ppm  for  dipropylene  glycol 
methyl  ether  the  skin  notation  is 
retained.  The  Agency  concludes  tfiat 
tUs  combined  limit  wiH  substantially 
reduce  the  significant  risks  of  central 
nervous  system  effects  and  irritation, 
which  constitute  material  health 
impaiiments.  that  exist  when  workers 
are  expoeed  to  DPGME  for  short  periods 
above  the  100-ppm  PEL 
n-HEXANE 

CAS:  110-S4-a;  OMmfcal  FonMila: 

CHrfCHil.CHi 
H.S.Ak>.iaOO 

OSHA's  fonner  PEL  for  n-bexane  was 
500  ppm.  The  ACGIH  has  a  SO-ppm 
TWA  limit  for  this  substance,  and  the 
NIOSH  REL  is  100  ppm  as  a  lO-hour 
TWA.  OSHA  proposed  a  limit  of  SO  ppm 
TWA  for  n-hexane,  and  the  final  rule 
establishes  this  limit  NIOSH  (Ex.  ft-47. 
Table  Nl)  concurs  that  a  PEL  of  50  ppm 
is  appropriate  for  n-hexane.  Normal 
hexane  is  a  dear,  volatile  liquid. 

n-Hexane  has  been  shown  to  produce 
distal  axonopathy  in  both  experimental 
animals  and  humans;  it  is  metabolized 
to  2.5-hexanedione  (2.5-HD).  which  is 
thought  to  be  the  causative  agent  of 
most  of  the  adverse  neurolo^cal  effects 
observed  afler  exposure  to  hexane 
(Sdiaumbuig,  Spencer,  and  Thomas 
1983/Ex.  1-22^. 

In  the  preamble  to  the  proposed  rule, 
OSHA  asked: 


Does  the  moat  cuitent  scieotific 
infonnaliaa  asnerally  sapport  aoc^tance  of 
the  hypothesis  tliat  the  C«-«  alkanes  are  not 
equally  toxic  because  a  metabolite  of  n- 
hexane  exhibits  unique  neurotoxic 
propertiesT 

Several  commenters  (Exs.  3-503, 3- 
124a  and  124;  Tr.  m,  pp.  109-110) 
responded  to  this  question,  and  their 
detailed  responses  are  discussed  in 
Section  V  of  this  preamble.  Summary  of 
Commenters'  Responses  to  NPRM 
Questions.  \ 

The  C«-«  alkanes  indode  pentane.n- 
hexane,  the  hexane  isomers,  n-heptane, 
octane,  and  the  refined  petroleum 
solvents.  Whether  all  of  these  alkanes 
exhibit  the  same  degree  of  toxidty  or 
whether  one  (or  more)  is  uniquely  toxic 
has  a  direct  bearing  on  the  appropriate 
exposure  limits  for  these  sabstanoes. 
Based  on  a  thorough  review  of  the 
chemical  and  toxicological  literature 
and  the  responses  of  these  commenters, 
OSHA  has  deteimined  that  n-hexane  is 
uniquely  toxic  to  the  peripheral  nervous 
system.  The  Agency  finds  that  2.5- 
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hexanedioae  (2.S-HD).  a  metabolite  of  n- 
hexane.  is  bkely  to  be  responsible  for 
this  oiiqoe  toiddty.  and  Uie  American 
Petroleum  Institate  (Ex.  124]  agrees  with 
this  flndiiig.  NIOSH  (Tr-  HL  PP- 100-110), 
on  the  other  hand,  is  of  the  opinion  that 
any  ketone  or  tdatod  chemical  that  can 
be  metaboliaed  to  a  gamma  diketone 
has  die  potential  to  cause  peripheral 
nearopathy.  However,  representatives 
of  the  Texaoo  Company  (Ex.  3-1246) 
agree  widi  OSHA  that  n-4iexane  is 
uniqnely  toxic  because  its  toxidty  is 
mediated  by  2.5-HD. 

The  ACGIH  established  a  TLV  of  50 
ppm  for  this  substance,  based  primarily 
on  stadies  (Miyagaki  1967/Ex.  1-198: 
Inoue,  Takeuchi,  Takeuchi  et  aL  1970/ 
Ex.  1-75)  showing  peripheral 
neuropathies  at  exposure  levels  as  low 
as  210  ppm.  NIOSH  based  its  100-ppm 
REL  on  die  same  studies  as  those  dted 
by  die  ACGIH  (Miyagaki  ig67/Ex.  1- 
196;  Inoue.  Takeuchi,  Takeuchi  et  al. 
ig70/Ex.  1-75).  NIOSH  reasoned  as 
follows: 

The  abaeooe  of  defiaitive  epideauiriogic  or 
toxicologic  evidence  malces  it  difficult  to 
detemiiiie  Imw  much  lower  tlie 
environmental  limit  skooid  be.  Professional 
iudgment  suggests  |that|  a  TWA 
conoentratiaa  cf  3S0  ng/m*  (100  ppm)  offers 
a  sofficient  maigiii  of  safely  lo  protect 
against  the  dewdopmeat  of  chronic  nerve 
diaoiden  ia  wocken  (NIOSH  1977a/Ex.  1- 
233.  PL  74). 

The  adverse  neurological  effects  of 
hexane  exposure  are  manifested  as  both 
sensory  and  motor  dysfunctions. 
Initial^,  diere  is  a  symmetric  sensory 
nunrimess  of  the  hands  and  feet  with 
loss  of  pain,  touch,  and  heat  sensation. 
Motor  weakness  of  the  toes  and  fingers 
is  often  present  as  the  neuropathy 
becomes  nore  serere.  weakness  of  die 
mindes  of  the  aims  and  legs  may  also 
be  observed  (Sdiaambmg,  Spencer,  and 
Thomas  lOSS/Ex.  1-228).  There  are  no 
known  conditions  diat  predispose  an  , 
individnal  to  hexane  nenrotoxictty 
(Schanmbuig,  Spencer,  and  Thomas 
1983/Ex.  1-228).  The  onset  of 
neurological  symptoms  may  not  be 
evident  for  several  months  to  a  year 
aner  the  beginiung  of  exposure. 
Recovery  may  be  complete,  but  severely 
exposed  individaals  often  retain  some 
degree  of  sensorimotor  defidt 

OSHA  received  cooiments  on  n- 
hexane  from  several  partidpants. 
induding  NIOSH,  the  National  Cotton 
Council  the  American  Petroleum 
Institute,  the  Cora  Reffaiers  Assodation, 
die  AFL-CK),  and  the  United  Auto 
Workers.  Two  commenters,  the  National 
Cotton  Coancd  flV.  pp.  9-45  to  9-47)  and 
the  Com  Refiners  Assodation  (Ex.  177), 
stated  that  the  revised  PEL  for  n-hexane 


would  impad  their  members,  but  did  not 
provide  further  detail. 

Some  commenters  (Exs.  194  and  197: 
Tr.  pp.  3-290  to  3-293)  urged  OSHA  to 
regulate  all  of  the  refined  petroleum 
solvents  on  the  basis  of  neurotoxicity. 
For  example,  the  AFL^ZIO 
recommended  a  10-ppm  PEL  for  all  sudi 
solvents,  and  Dr.  FrmUin  Kfirer  of  the 
United  Auto  Workers  described  feasible 
controls  that  could  be  used,  in  his 
opinion,  to  achieve  tins  level  Dr.  Philip 
Landrigan  (Tr.  pp.  3-280  to  3-293) 
described  the  neorotoxic  effects  of 
exposure  to  any  of  the  refined  petroleum 
solvents.  In  response  to  these 
oonunenters.  OSHA  notes  that  it  is 
reducing  the  limits  for  a  number  of  these 
solvents  in  this  rulemaking:  however, 
the  scale  of  dns  undertaking  is  such  that 
OSHA  was  unable  to  perform  the 
detailed  analysis  necessary  to  evaluate 
the  health  effects,  risks,  and  feasibility 
for  all  of  the  solvents  in  this  large  group 
of  substances. 

The  dose-response  relationship  for  n- 
hexane  exposme  in  humans  is  not  well 
defined,  althoo^  it  is  clear  diat  the 
severity  of  the  resulting  neuropathy 
increases  as  the  exposure  level  of  n- 
hexane  increases.  A  number  of  studies 
have  shown  a  consistent  relationship 
between  exposure  levels  of  500  ppm 
(OSHA's  former  exposure  limit)  to  2000 
ppm  and  the  development  of 
characteristic  peripheral  neuropadiies 
(Yamamnra  1980.  as  dted  in  ACGIH 
1986/Bx.  1-3,  p.  306;  Yamada  19e7/Ex. 
1-192).  Neuropathic  effects  have  also 
been  shown  to  occur  at  levels  between 
210  and  500  ppm  (Takendii.  Mahidd. 
and  Takagi  1975/Bx.  1-217). 

Reports  of  effiects  occurriiig  at  levels 
of  210  to  500  ppm  indicate  that  die 
fonner  OSHA  PEL  of  SOO  ppm  was  not 
adequate  to  proted  exposed  workers 
from  adverse  sensorimotor  nenropadiic 
effects,  and  exposure  at  this  level  thus 
represents  a  significant  risk  to  woikers. 
The  decreased  sensitivity  to  pain,  touch, 
and  temperature  assodated  widi  n- 
hexane  exposure  can  also  make  a 
worker  more  susceptible  to  injuries  and 
accidents.  Further,  the  delayed  onset  of 
a  clinical  response,  whidi  is  typical  of 
hexane  exposure,  increases  the 
probability  that  exposure  will  continue 
until  irreversible  effiects  occur. 

Both  the  presence  of  peripheral 
neuropathies  at  210  ppm  and  the  delay ' 
in  onset  of  nenrolo^cal  symptoms 
indicate  diat  workers  exposed  at  levels 
above  the  new  limit  are  at  significant 
risk  of  developing  these  symptoms. 
OSHA  therefore  establishes  a  PEL  of  SO 
ppm  TWA  for  n-hexane.  The  Agency 
condades  that  dns  PEL  will 
substantially  reduce  the  significant  risk 
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of  pcrtphcral  iMuroplMthiM  and  other 
•dvwM  neuropathic  effects,  which 
conetitute  maierlal  impeirments  of 
health  and  are  atsodated  with  the 
expoeures  permitted  at  levels  above  the 
new  limit. 

t-HEXANONB  (METHYL  n-BUTYL 
KBTOMB) 

CA&  sn-Ta-ac  OMmical  Parmula:  O^CO- 
OVCI^CHiCHi 

OSHA's  former  PEL  for  2-hexanone 
was  100  ppn  TWA:  the  NIOSH  REL  is  a 
1  ppm  (lO^MHir)  TWA;  and  the  AOGIH 
reoominends  a  TLV-TWA  of  5  ppm.  The 
Aflsncy  proposed,  and  the  final  rule 
establishes,  a  permissible  exposure  limit 
of  S  ppn  as  an  S-hour  TWA  for  2- 
hexanone.  2-Hexanone  is  s  colorless, 
volatik  Hquld  with  a  characteristic 
aoetone-hke  odor  that  is  more  pungent 
than  that  of  acetone. 

faidustrial  exposure  to  2-hexanone 
causes  distal  neuropathy  manifesting  as 
interference  with  motor  and  sensory 
function:  even  in  cases  characterised  by 
minimal  intensity,  eiectrodiagnoetic 
aboocmaht^s  were  seen  (ACGIH  19t7/ 
Ex.  1-10).  In  animals,  exposure  to  1- 
hexanone  causes  axooal  swelling  and 
thinnina  of  the  myelin  sheath.  A 
metaboLte  of  2-bexanooe.  2,5- 
hexanediooe,  appears  to  be  responsible 
for  the  newal  damage;  this  same 
metaboUta  is  (otiDed  when  n-hexane 
(discussed  above)  is  metabolknd. 
Expoeures  of  rats,  cats,  dogs,  monkeys, 
hens,  and  guinea  pigs  to  1-hexanone 
have  reeulted  in  peripberal  neuropathies 
(ODoiMMhue  1988).  Krasavage, 
ODooo^ue,  and  Terhaar  (1078) 
reported  that  23-hexanadlope  is  SJ 
times  more  neurotoxic  than  2-hexanone 
and  38  times  more  neurotoxic  than  n- 
hexane  bi  rats.  Thus.  2-hexanone  would 
be  approximately  eleven  times  more 
neurotoxic  than  n-hexane  in  rats. 

The  hmit  of  8  ppn  TWA  for  2- 
hexanone  reconuaended  by  the  ACGIH 
is  baaed  on  the  results  of  several 
studies.  These  include  studies  showing 
evidence  of  peripheral  neuropathy  at 
levels  of  80  ppn  and  above  after 
exnosures  lasting  six  months  or  more 
Qohaeoo,  Anger.  Setaar  et  aL  197S/Bx. 
l-8g«;  StralatB.  Oockatt  and  Chambers 
1078/Bx.  1-1087).  Another  study 
identified  23-hexanediooe  (the 
metabolite  beUeved  respoosible  for 
neurotoxic  effects)  in  the  serum  of 
huBMns  after  a  oneKlav  expoeure  to  50 
ppn  (DiVlnoanao,  Kaplan,  and  Dedinas 
1078/Bx.  l-10«e). 

The  NIOSH  REL  for  2-hexanoae  of  1 
ppn  (lO^our  TWA)  Is  based  oo  an 
epidemtoloatc  stady  describing  an 
outbreak  of  neurologic  diseese  among 
workers  fai  e  plant  that  manufacturee 


printed  fsbrics  (Allen.  MendalL 
BUlBMier  et  al.  1078/Ex.  1-80).  This 
study  reported  thet  e  screening  of  1.157 
expoMd  workers  revealed  08  verified 
cases  of  distal  neuropethy.  2-Hexanone 
was  suspected  of  being  the 
neurotoxicant  because  it  had  only 
recently  been  introduced  into  the 
prooees  (Allen,  MendalL  BiUmaier  et  aL 
1075/Ex.  1-80).  When  recommending  its 
Umit.  NOISH  relied  oo  an  industrial 
hygiene  survey  of  the  plant  conducted 
by  Billmaier.  Yee.  Allen  et  al.  (Ex.  1-78) 
in  1074.  which  showed  that  2-hexanone 
concentrations  near  the  textile  printing 
machines  ranged  from  1  to  ISO  ppm  (10- 
minute  area  samples).  After  reviewing 
this  evidence.  NIOSH  concluded  that  1 
ppm  could  not  be  considered  e  no-effect 
level  for  2-hexanooe-induced 
neuropathy,  and  NIOSH  (Ex.  8~<7.  Table 
N2;  Tr.  p.  3-88)  continues  to  recommend 
a  limit  of  1  ppm  TWA  for  2-hexanone. 
The  AFL-OO  (Ex.  104)  also  supports  the 
adoption  of  the  lower  NIOSH  REL  Dr. 
PtankUn  Mirer  of  the  AFLrdO  (Ex.  107) 
described  controls  for  use  in  workplaces 
where  solvents  present  expoeure 
problems. 

The  ACGIH  (1987/Ex.  1-18)  stated 
that  faiteipretatkm  of  the  resulu  of  the 
BUbnaier.  Yee.  Allen  et  aL  (1974/Bx.  1- 
78)  study  was  compUcated  bacauae  the 
expoeure  measurements  reported  in  the 
study  had  been  taken  after  the  outbreak 
of  neuropathic  aflacts  had  occurred.  In 
eddition.  the  ACGIH  pointed  out  that 
BiUmaier  and  colleagues  (1974/Ex.  1-70) 
found  poor  work  practices  at  the  plant 
(gloves  were  rardy  used,  employees 
washed  their  hands  with  solvent,  etc.); 
thus,  dermal  expoeures  may  have 
contributed  substantially  to  the 
outbreak. 

Both  huatan  and  animal  studies  show 
the  development  of  disease  et  expoeure 
levels  well  below  the  former  100-ppm 
PEL  dearly  indicating  the  need  to 
reduce  this  siyiiflcant  risk.  In  the  final 
rule.  OSHA  is  sstabliahing  a  5-ppm  (8- 
hour  TWA)  PEL  for  2-hexanoae.  The 
Agency  condudes  that  this  limit  will 
substantially  reduce  the  significant  risk 
of  distal  neuropathy,  which  constitutes  a 
material  impairment  ol  health  and  has 
been  demonstrated  to  occur  at 
concentrations  above  the  new  limit 

IRON  PBNTACARBONYL 

CA8;  194e9-<0-e:  OMmical  Formula:  Pa(GO)i 
K&NaU10 

OSHA  previously  had  no  exposure 
Umit  for  Iran  pentacarbonyL  The  ACGIH 
base  TLV-TWA  of  ai  ppm  widi  a  TLV> 
8TBL  of  0l2  ppn,  meastued  as  iron,  for 
this  highly  Hanunable,  oily,  cokiriass  to 
yellow  Uquid.  The  Agency  proposed, 
and  the  filial  rule  establishes. 


permissible  expoeure  limits  of  0.1  ppm 
TWA  and  0.2  ppm  STEL  for  iron 
pentacarbonyl.  measured  as  Fe.  NIOSH 
(Ex.  8-47,  Table  Nl)  concurs  that  these 
limits  are  appropriate. 

In  studies  of  rats,  iron  pentacarbonyl 
has  been  reported  to  have 
approximately  one-third  the  acute 
toxicity  of  nickel  carbonyl  (for  which  the 
ACGIH  has  recommended  a  TLV  of  04)6 
ppm  TWA)  (Sunderman,  West  and 
Kincaid  106e/Ex.  1-304).  In  107a  Gage 
found  that  a  5J^hour  exposure  at  33  ppm 
caused  fatalities  in  three  of  ei^t  rats: 
four  of  eight  animals  died  after  two  5.5- 
hour  exposures  at  18  ppm.  At  7  ppm,  no 
ill  effects  urere  obeerved  in  rats  exposed 
18  times  in  5.5  hours  (Gage  1070/Ex.  1- 
318).  There  are  no  reports  of  long-term 
doee-response  expoeure  studies  in 
laboratory  animals,  and  no  evidence 
exists  that  iron  pentacarbonyl  is 
carcinogenic  in  either  humans  or 
animals  (ACGIH  108e/Ex  1-3.  p.  327). 

Immediate  symptoms  of  acute 
exposun  to  high  concentrations  of  iron 
pentacarbonyl  include  headache  and 
dizziness,  followed  in  12  to  36  hours  by 
fever,  cyanoais,  coo^  and  shortness  of 
breeth.  Another  clii^cal  effect  of 
overexposure  to  this  substance  is  lung 
injury,  and  degenerative  changes  in  the 
central  nervous  system  have  also  been 
reported  (ACGIH  1088/Ex.  1-3.  p.  327). 
No  comments  (odier  than  NIOSH's)  on 
the  health  effects  of  iron  pentacarbonyl 
were  submitted  to  the  rulemaking 
record. 

In  the  final  rule.  OSHA  establishes  a 
permissible  exposure  hmit  of  0.1  ppm 
TWA  and  a  STEL  of  0.2  ppm  for  iron 
pentacarbonyL  The  Agency  concludes 
that  these  limits  will  protect  workers 
from  the  significant  risks  of  material 
health  impairment  in  the  form  of 
headache,  dizziness,  fever,  dyspnea, 
cyanosis,  pulmonary  injury,  and  central 
nervous  system  effects,  which  are 
potentially  associated  with  exposures  at 
levels  above  the  new  limits. 

MANGANESE  FUME 


CASc  743»-«a-8( 
H&Nat23as 


GhsBucal  Fonmila:  MnO 


OSHA  previously  had  •  ceiling  limit  of  S  mg/ 
n*  for  manguMae  fume,  measured  as 
manganese.  Bscsme  of  Mm  substance's 
potential  for  dsmags  to  the  luagi  end 
oentrsi  nervoos  system,  the  ACGIH 
rsoonnends  aa  a^iour  TWA  of  1  i^m* 
and  a  S-aig/m*  STEL  for  ™«m««it-t 
fume.  These  limits  wrert  proposed  and 
srs  now  sstabUshed  by  Ote  Rnal  rale. 
NIOSH  (Ex.  8-47.  Table  Nl)  ooncura  that 
these  bmits  sis  appropriate. 
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Symptoou  of  manganese  poiaoning  range 
from  ileepinen  and  weakness  in  the  legs 
praiihaU  U87a.  as  dtad  in  AOCIH 1980/ 
Ex.  1-8.  p.  3M)  to  difficulty  in  walking 
and  anoootrailed  lai«htsr  (Faiihall  and 
Neel  1943.  as  dted  in  AOGIH  Ifl86/Ex.  1- 
S.  p.  354).  Hselth  surveys  of  employees 
exposed  to  wisngsnese  fume  hsve 
demoostrslsd  shigh  inddenos  of 
pnevmoaie  in  thess  woricers  (Dsviss 
10«&  ss  dted  in  AOCIH  USa/Bx.  1-3.  p. 

-     354).TsnakaaadU8bsn(19aB/Ex.l-3fl^ 
found  seven  cssss  of  posumoois  and  IS 
bordsfUns  cases  of  posumoais  sffloog 
144  woricers  sxpossd  to  nwngsnese  dust 
or  foms  oooosBttstioBS  ycetsr  then  5 
mg/m^  thrss  of  thess  esses  were 
Bssodsted  with  fume  rsthsr  than  dust 
exposurs.  Thoss  woricers  expoeed  to 
iiime  levels  below  5  mg/m*  exhibited  no 
signs  of  pnenoMoia.  In  a  separate  study 
by  Smyth.  RahL  Whitman,  and  Dngan 
(1073/Bx.  1-«8D).  diree  casss  of 
manganese  poisoning  were  detected 
smoog  71  employees  expoeed  to  levels  of 
13J  mg/m*  manganese  fume. 

OSHA  received  several  comments  <» 
manganese  fiune  and  dust  (Exs.  3-180, 
3-073. 3-075. 3-82a  S-22,  and  128).  Some 
commenters  stated  that  reducing  the 
PEL  for  manganese  fume  would  have  a 
large  impact  on  their  industries  bat  did 
not  provide  any  details  (Exs.  3-673. 3- 
.875.  and  8-22).  Chemetals.  Inc  a 
manufacturer  of  manganese  products, 
supports  the  reduction  in  the  PEL  for 
manganese /uoie  from  a  ceiliM  of  5  mg/ 
m*  to  an  8-hour  TWA  of  1  mg/m*  and  a 
STEL  of  3  mg/m*.  According  to 
Chemetals: 

(We)  sgrss  thsl  die  fiunet  of  metals  and 
their  compounds  hsve  higher  toxidties  than 
the  dusts*  *  *  snd  thst  s  time-weighted 
sversgs  is  mace  sppropriste  for  manganese 
(Ex.  3-180.  p.  2). 

However.  Chemetals  uiged  OSHA  to 
also  revise  the  Agency's  limit  for 
manganese  dust  from  a  ceiling  to  an  8- 
hour  TWA  (Ex.  3-180).  OSHA  did  not 
propose  a  change  to  its  existing  5<ng/m* 
ceiling  limit  for  manganese  dust  In 
response  to  this  coounent  OSHA  notes 
that  manganese  dust  is  not  a  substance 
that  is  induded  in  Uiis  rul«naking:  the 
Agency  did  not  propose  to  regulate 
manganese  dust  and  is  not  revising  its 
limits  for  this  substance  in  the  final  rule 
(see  the  preamble  section  entitled 
"Boundaries  to  the  Regulation"). 

One  other  commenter.  the  Specialty 
Steel  Industry  of  die  United  States  (&c 
3-820).  stated  that  in  its  opinion,  there 
was  no  basis  for  reducing  OSHA's 
former  PEL  for  manganese  fumes  or  for 
supplementing  this  limit  with  an  STEL 
OSHA  does  not  agree  with  the  views  of 
this  commenter.  because  exposures  to 
these  fiunes  have  been  demonstrated  to 
cause  toxk  effiects  in  both  humans  and 
animals.  Woricers  exposed  to 


manganese  fumes  developed  pnetimonia 
(Tanaka  and  Ueben  lOSO/Ex.  1-388). 
and  Stokinger  (lOSlf.  fai  Patty't 
Industrial  Hygiene  and  Toxicology,  3rd 
rev.  ed..  VoL  2A.  p.  1787)  reports  that  die 
1-mg/m*  limit  **is  siqiported  by  die 
finding  hi  animals  that  the  hi^wr  oxides 
are  more  toxk.  and  die  report  of  an 
occasional  case  of  Mn  poisoning  in 
susceptible  workers  expoeed  to  ferro  Mn 
fumes  around  die  1-mg/m*  limit" 

Based  on  a  review  of  all  of  Ae  record 
evidence,  die  final  rule  establishea  a  1* 
mg/m*TWA  and  a  3-mg/m* STEL  for 
manganese  fume.  The  Agency  concludes 
diat  both  a  TWA  Umit  and  a  STEL  are 
required  to  protect  eoqiloyees  from  the 
si^iificant  risks  of  manganese 
poisoning,  lung  damage,  and  pneumonia, 
all  of  whidi  ooostitute  material  healdi 
impairments,  associated  writh  expoeure 
to  these  fumes. 

MANGANESE  CYCLOPENTADIENYL 
TRICARBONYL 
CAS:  laOTB-OS-l:  Chemical  Fomwla:  Cklb— 

Mn(CO)i 
H.S.Nal237 

OSHA  formeriy  had  no  limit  for 
expoeure  to  manganese 
cydopentadienyl  tricarbonyl  (MCT). 
The  ACGIH  has  a  TLV-TWA  of  ai  mg/ 
m*  (measured  as  manganese),  with  a 
skin  notation.  The  Agency  proposed, 
and  the  final  rale  establishes,  a 
permissible  exposure  limit  of  ai  mg/m* 
TWA  (measured  as  manganese),  with  a 
skin  notation,  for  this  substance.  NIOSH 
(Ex.  8-47.  Table  Nl)  concurs  that  these 
limits  are  appropriate. 

A  Russian  stiidy  reported  that  a  siinle 
two-hour  ejqwsure  to  MCT  at  120  mg/m* 
was  fatal  to  80  percent  of  albino  rats, 
although  rabbits,  guinea  pigs,  and  rats 
survived  a  Mngle  two-hour  eiqiosure  at 
20  to  40  mg/m*.  Chronic  expomm  of  rats 
for  11  months  at  levels  averaging  1  mg/ 
m*  for  four  hours  daily  showed  delayed 
effects  (seven  months  from  onset  of 
exposure)  of  neuromuscular  exdtability. 
evidence  of  kidney  damage,  and 
decreased,  resistance  to  idection 
(Aikhipova.  Tolgskaya,  and  Kocbetkova 
1865/Ex.  1-1046).  The  tails  of  10  white 
mice  were  dipped  in  a  gasoline  mixture 
containing  1  gram  MCT  per  100  ml;  a 
second  group  of  mice  had  their  tails 
immersed  in  gasoline  without  MCT.  An 
equal  number  of  fotalities  were 
observed  in  the  gasoline  plus  MCT  and 
gasoline-only  groups  after  four  or  five 
two-hour  applications,  and  all  taib 
exhibited  necrosis.  TIm  authors 
conduded  that  these  effects  were 
caused  by  the  gasoline  and  not  by  the 
MCT  (Aikhipova.  Tolgskaya.  and 
Kochedcova  1885/Ex.  1-1040).  Further 
studies  in  rabbits  showed  that  MCT 
applied  deimally  as  an  oil  emulsion 


caused  irritation  of  the  skin.  Ihese 
authors  also  investigated  the  dermal 
toxidty  of  MCT  solutions  hi 
tetrahydrofuran  versos  solutions  of 
tetrahydrofuran  in  oil  All  animals 
whose  tails  had  been  dipped  in  the 
hydrofuran  solution  of  MCT  died  within 
an  hour,  while  animals  whose  tails  had 
been  d^iped  in  pure  tetrahydrofuran  did 
not  (Aikhipova.  Tdgskaya.  and 
Kocbetkova  lOOS/Bx.  1-1040).  The  same 
audiors  oondoded  that  MCT  is  toxic  at 
low  concentratioos.  has  cumulative 
properties,  affects  the  nervous  systen^  Is 
irritating  to  the  akfat  and  causes  eariy 
histological  dianges  hi  the  respiratory 
tract 

More  recent  reports  describe  MCT- 
induced  pulmonary  edema  and 
convulsions  in  the  rat  (Pemey.  Ho^ieig, 
IVaiger.  and  Handik  1085/Ex.  1-431). 
The  EDm,  for  convulsions  were  32  mg/kg 
mally  and  20  mg/kg  intraperitoneall)r. 
LObta  were  24  mg/kg  orally  and  14  n^ 
kg  intraperitoneally.  Necrosis  of  the 
brondiiolar  tissue  and  pulmonary 
parendiymal  damage  were  seen  in  mice 
and  rats  given  intnyieritooeal  doaes 
(Hasdidu  Hakkinen.  Witscfai  et  aL 
1962/Ex.  1-1083).  No  comments  odier 
than  NIOSH's  weire  received  on  MCT. 

OSHA  has  conduded  diet 
occupational  exposure  to  MCT  poses  a 
risk  of  neoropatldc  effects,  kidney 
damage,  sldn  iiritation.  pulaionaiy 
edema,  and  tissue  damage,  which   ^ 
together  constitute  mat^ml  health 
impairments.  The  Agency  ia  therefore 
establidung  an  0-hour  TWA  PEL  of  ai 
mg/m*  for  manganese  cjrdopentadienyl 
tricarixm^  widi  a  sldn  notation,  to 
protect  workers  against  die  significant 
risk  of  these  effects,  which  have  been 
shown  to  occur  at  leyeb  above  the  new 
standard. 
MANGANESE  TETROXIDE 

CAS:  1317-3S-7:  Chemical  Ponnula:  MiUX 
H.&NO.1230 

OSHA  previously  had  no  expoeure 
limit  for  manganese  tetroxide 
(conqiound  and  fume).  The  ACCSH 
recommends  a  TLV-TWA  of  1  mg/m*, 
measured  as  manganese,  for  this 
brownish-black  powder  and  its  dust  and 
fiune.  The  Agency  propoeed  a  PEL  of  1 
mg/m*  TWA  for  manganeee  tetroxide. 
measured  as  Mn.  and  the  final  rule 
establishes  this  limit  Ferromanganese 
fume  has  been  determined  by  X-ray 
difl^ction  analysis  to  consist  primarily 
of  manganese  tetroxide. 

nndings  from  a  Russian  study 
indicated  that  intratracheal  suqiensions 
of  manganese  oxide,  manganese 
dioxide,  and  manganese  tetroxide 
partides  (partide  size  less  than  3  |un) 
produced  pneumonitis  and  other  similar 
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pulmonary  effects  in  rats  (Levina  and 
Robachavskiau  195S/Ex.  1-1041).  These 
Investigatora  also  datennined  that 
manganaee  tetroxida  has  a  greater 
toxicity  than  do  the  lower  oxklaa  of 
manganese  and  that  freshly  prepared 
oxides  were  more  potent  tlian  thoee 
stored  for  six  months  to  one  year. 

Two  cases  of  manganese  fume 
poisoning  were  reported  in  a  plant 
when  oonoentrations  were  between  2.7 
and  4.7  mg/m*  (Whltlodu  Amusa  and 
Bittenbender  ig06/Ex.  1-465).  but  other 
investigators  have  questkioad  these  air 
sampling  results  and  believe  that 
expoaurea  to  menganeee  tetroxida 
concentrations  of  S  mg/m*  or  less  cause 
no  harmful  effecU  (Whitman  and  BnnAt 
ime/Bx.  1-1103).  In  a  savan-vear  study. 
Smyth  and  co-workan  (197S/Bx.  l-4no) 
investigated  chronic  manganese 
poisoning  in  worksn  expoead  to  both 
ferTomanganase  fumes  and  dusL  Five  of 
71  employees  suffered  btim  chronk 
manganiam:  of  thne  five  cases,  three 
resulted  from  fume  axpoaura  and  two 
from  dust  exposure.  Two  of  the  three 
fuma-exposura  victims  wera  expoead 
over  a  Bva'^aar  period  to  an  cstimalsd 
average  (srromanganaee  ooocantntkn 
of  1&4  n^m**.  however,  the  third  victim 
worked  in  an  oparadoo  where  air 
concentratioas  of  manganeee  wera  less 
than  1  mg/m*.  whkh  suggaats  that 
certain  individuals  may  be 
hypersuaocptible  to  manganeee 
poiaoning.  Hm  duat-axpoaed  victims 
wforkad  in  areas  when  air 
ooooantratkns  wera  in  the  range  of  30  to 
80  mg/m*  throughout  the  study  period 
(Smyth.  Ruht  Whitman,  and  Dugan 
Ifl73/Bx.  l-«00). 

Martoolk  (197«^  as  dtad  in  AOCIH 
IQM/Bx.  1-ia.  p.  187)  raportad  that  tha 
fume  of  msnganaaa  has  greater  toxicity 
than  doea  tha  diwt  During  a  two-year 
period,  at  least  one  case  of  acute 
manganeee  poisoning  was  documented 
at  a  nima  concentratioo  level  of  7.5  mg/ 
m*.  and  anodiar  caae  at  the  same 
welding  operation  may  also  have 
involved  manganisn. 

06HA  received  two  comments  on  this 
substance,  ooa  from  N106H  (Ex.  •-47: 
T^.  pu  KM),  tad  ooa  from  Ch— atale.  a 
msi^nsss  mamifaf.^tftT  (Bx.  S-ia0). 
N106H  (Bx.  8^7.  Table  N2)  does  not 
concur  with  tha  limlls  being  eatabliahed 
by  06HA.  N106H  (Bx.  »-«7.  Table  N2) 
notes  that,  based  on  the  results  of  the 
Smyth  and  co-workera  study  (1973/Bx. 
l-«00).  the  1mg/m*  PEL  being 
establlshad  by  06HA  ''may  not  be 
protective,  especially  to  the  potentially 
sanaitiva  individual"  In  raspoosa  to  this 
N106H  comment  OSHA  states  that  tha 
Agency  intends  to  monitor  the  litaratura 
on  manganese  tetroxide  cloeely  in  the 


future  to  determine  whether  the  new 
limit  for  this  subsUnce  to  sdequataly 
protective. 

Chemetala  (Bx.  3-lM)  aakad  OSHA  to 
promulgate  separate  limits  for  the  dust 
snd  fume  of  manganese  tetroxide  based 
on  the  relative  toxidtiaa  of  these  two 
particulate  forms.  OSHA  recognises  that 
some  information  in  the  literatura 
(including  some  discussed  above)  points 
to  the  greater  toxicity  of  tha  fume  and 
that  fumee  ara  generally  the  mora  toxic 
form  of  particalata.  However,  tha 
Agency  notes  that  intratracheal 
suspensions  of  manganese  tetroxida 
dust  cauaed  pneumonitis  and  other 
pulmonary  enacts  in  Rusaiaa  workan 
(Levina  and  Robacbevskiau  Igss/Bx.  1- 
1041)  and  that  several  cases  of 
manganiam  have  been  caused  by  dust 
axpoaura  (Smyth.  Ruhf,  Whitman,  and 
Anger  1073/Bx.  1-000).  The  Agency 
believea  it  prudent  not  to  distinguish  st 
this  time  between  the  dust  and  tha  fume 
but  to  set  the  TWA  PEL  at  a  level  that 
will  protect  against  the  effects  of 
expoeura  to  both  forms  of  particulate. 

OSHA  is  establishing  a  1-mg/m*  8- 
hour  TWA  for  manganese  tetroxide 
(compound  and  fume).  The  Agency 
concludes  that  this  Umit  wiO  provide 
protection  against  the  significant  risks  of 
material  health  impairment  in  tha  form 
of  chronic  manganaae  poisoning, 
pneumonitia,  and  other  respiratory 
effects  that  ara  associated  with 
expoaura  to  manganese  tetroxide  at 
levels  above  1  mg/m*. 

MERCUKY  (ARYL  AND  INORCANIC 
COMPOtJNDS) 

CA&  7«30-07-«(  Chewlcsl  Pormuls:  Hg 
H.&Naia40 

The  former  OSHA  limit  for  all 
inorganic  focms  of  mercury  (Hg)  waa  ai 
■«/b*  aa  a  ceiling  limit  as  indicated  on 
Table  Z-«  this  limit  was  adopted  from 
ANSI  standard  Z37  J  (1043).  In  a 
compliance  diracdva  issued  in  1078 
(OSHA  Instruction  CFL 1-2^  however, 
tha  Agency  stated  that  the  PEL  for 
inorganic  mercury  should  be  sxprsaaed 
as  an  8-hoar  TWA  of  1  a«/lO  m*  (ai 
mg/m*)  rather  than  as  a  caiUDg.  The 
ACGIH  haa  a  ai-a«/m*  TLV-TWA  for 
aryl  and  Inorganic  mercury  compounds. 
NIOSH  (1073b.  as  cited  in  ACCOI 1008/ 
Ex.  1-3.  p.  3S8)  haa  rammmendad  a  006- 
mg/m*  limit  aa  an  8-hour  TWA.  OSHA 
propoaed  to  return  to  its  ai-mg/m* 
ceiling  limit  (maasurad  as  mercury)  and 
this  limit  is  beii«  eaUblisbsd.  togedier 
with  a  skin  notation,  in  tha  final  rule. 
This  action  cancels  the  1078  compliance 
directive. 

In  1971.  shortly  after  OSHA  had 
adopted  the  ai-mg/m*  cailii^  the 
ACGIH  reduced  the  TLV-TWA  for  aU 
forms  of  mercury,  including  the 


inorganic  compounds,  to  0.06  mg/m*. 
ANSI  also  reduced  its  standard  to  a06 
mg/m*  in  1072,  and  NIOSH 
reoommended  the  same  limit  in  1973. 
The  (X06-mg/m*  limit  was  based  largely 
on  the  study  of  Smith.  Vorwald.  Patil. 
and  Mooney  (1070/  Ex.  1-373)  of 
workere  exposed  to  mercury  levels 
ranging  from  less  than  0.1  to  0.27  mg/m* 
in  chlor-alkaU  plants.  The  authora 
reported  a  significant  dose-related 
increase  in  the  inddenoe  of  weight  loss, 
tremors,  abnormal  reflexes, 
nervousness,  and  insomnia  among 
workere  exposed  to  doncentrations  of 
0.1  mg/m*  or  more.  There  were  slight 
increases  in  incidences  of  insomnia  and 
loas  of  appetite  among  workere  exposed 
to  (XI  mg/m*  or  less.  Smith.  Vorwsld, 
PatlL  and  Mooney  (1970/Ex.  1-373) 
concluded  that  a  Umit  of  0.1  mg/m* 
contained  little  or  no  margin  of  safety. 
Other  studies  (Bidstrnp.  Bonnell. 
Harvey,  and  Locket  1951 /Ex.  1-1014: 
Turrian.  Grand)ean.  and  Turrian  1956,  as 
dtad  in  ACX^IH  1988/  Ex.1-3.  p.  358) 
have  also  reported  symptoms  of  mercury 
poisoning  among  worken  exposed 
below  ai  mg/m*.  The  OjOS-mg/m*  limit 
established  by  the  ACX»i  ANSL  and 
NIOSH  alao  follows  tha  1088 
recommendation  of  an  interaetional 
committee  (Permanent  Commission  ft 
International  Association  on 
Occupational  Health  1088.  as  dted  in 
ACGIH  1088/Ex.  1-3.  p.  358). 

In  108a  tha  ACGIH  revised  ita 
recommended  TLV  for  aryl  and 
inorganic  mercury  compounds  to  0.1  mg/ 
m*.  In  revising  this  limit  the  ACGIH 
dted  discrepandea  in  the  literatura 
regarding  the  ratio  of  blood  and  urinary 
mercury  levels  to  airborne 
concentrations  of  mercury  (Bell. 
Lovefoy.  and  Vixena  lOTS/Bx.  1-1078; 
Stopford  at  aL  1978/Bx.  1-1100).  These 
studies  reported  lower  ratioa  of  mercury 
body  burden  to  airborne  concentration 
when  personal  sam|ding  is  used  rather 
than  area  sampling.  According  to  BeU. 
Lovefoy,  and  Vixena  (1973/Ex.  1-1078). 
the  lower  ratio  reaults  becauae  mercury 
expoaura  measurements  ara  generally 
found  to  be  higher  when  personal 
sampling  is  oooducted.  prestunably  as  a 
consequence  of  contamination  of 
dothing.  The  ACGIH  argued  that  the 
OM-mgJm'  Umit  may  be  too  stringent  to 
apply  when  personal  sampling  is 
conducted.  The  ACGIH  also  stated  that 
in  contrast  to  the  effects  of  elemental  or 
alkyl  mercury,  Uttle  mercury  is 
deposited  in  the  brain  foUowing 
expoeura  to  aryl  or  inorganic  mercury 
compounds.  Based  on  this  raaaoning.  the 
ACGIH  adopted  the  hitter  ai-mg/m* 
TLV-TWA  for  aryl  and  Inorganic 
compounds  of  mercury.  However,  the 
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ACGIH  (1086/Ex.  1-3.  p.  358)  also  noted 
that  although  central  nervous  system 
efi'ects  are  less  likely  to  occur  from 
exposure  to  mercury  salts  than  frtim 
other  forms  of  mercury,  the  risk  of  renal 
and  oral  effects  would  "presumably  be 
just  as  great"  Therefore,  they  cautioned 
that  the  higher  limit  for  mercury  salts 
"may  be  subject  to  debate"  (ACGIH 
ige8/Ex.  1-3,  p.  358). 

Robert  G.  Smerko.  President  of  the 
Chlorine  Institute  {Ex.  3-828:  Tr.  pp.  10- 
171  to  10-177).  reviewed  the 
pharmacologic  evidence  on  the  various 
forms  of  mercury.  He  concluded  that 
contrary  to  the  statement  by  the  ACGIH. 
there  is  Uttle  difference  in  brain 
deposition  between  elemental  mercury 
and  mercury  compounds: 

The  ACGIH  differentiated  between  aryl 
mercuiy  and  inorganic  salts  of  mercury  in 
compariioB  with  elemental  mercury 
vapor  *  *  *.  While  this  is  true  for  large 
doses  of  mercury,  it  overiooks  for  the  fact 
tliat  absorfoed  elemental  mercury  is  rapidly 
oxidized  in  die  blood  as  reported  by  Qariuwn 
etal.(19e7)   •  •  *. 

Only  when  the  rate  of  absorption  exceeds 
the  rate  at  which  the  body  can  oxidize 
mercury  between  the  point  of  absorption  and 
the  brain  does  elemental  mercury  behave 
differently  than  aryl  mercury  and  inorganic 
salts  of  mercuiy  at  the  blood-brain  barrier 
(Ex.  3-828,  p.  7). 

Mr.  Smerko  requested  that  OSHA 
retain  its  0.1-mg/m*  limit  as  an  8-hour 
TWA.  but  supplement  the  limit  with 
requirements  for  monitoring  of  urinary 
mercury  levels:  Dr.  James  MeUus  of  the 
New  York  State  Department  of  Health 
(Tr.  pp.  11-105, 11-106. 11-109  to  11-111) 
also  stressed  the  importance  of 
biological  monitorinig  for  mercury.  This 
issue  is  discussed  below,  for  mercury 
vapor. 

In  light  of  this  information,  which 
counten  the  basis  for  the  0.1-mg/m* 
ACGIH  TLV,  and  given  the  caution 
expressed  by  die  ACGIH  (ie86/Ex.  1-3, 
p.  358)  that  the  0.1-mg/m*  TWA  limit 
"may  be  subject  to  debate."  OSHA 
concludes  that  the  PEL  for  aryl  and 
inorganic  mercury  should  be  0.1  mg/m* 
as  a  ceiUng  limit,  as  indicated  in  Table 
Z-2.  The  health  studies  cited  above 
indicate  that  reducing  the  Umit  for  these 
forms  of  mercuiy  will  ensure  that 
employees  are  not  at  significant  risk  of 
adverse  neuropathic  effects  from 
exposure  to  these  forms  of  mercury  and 
their  compounds.  Accordingly,  OSHA  is 
establishing  a  0.1-mg/m*  ceiling  Umit 
(measured  as  mercury)  for  aryl  and 
inorganic  mercury  and  compounds.  Dr. 
Grace  Ziem  (Ex.  46)  supported  lowering 
the  mercury  lunit  in  the  final  nde,  and 
the  Workers  Institute  for  Safety  and 
Health  urged  OSHA  to  restore  the 
ceiling  (Ex.  116).  OSHA  is  also  adding  a 


skin  notation  to  alert  employera  to  the 
fact  that  mercury  readily  penetrates  the 
skin,  causing  systemic  poisoning; 
several  cases  of  poisoning  from  this 
route  have  been  reported  (NIOSH  1973b. 
as  cited  in  ACGIH  198e/Ex.  1-3,  p.  358: 
Ex.  3-828). 

One  commenter,  Stuart  B.  Cooper. 
Manager  of  Regulatory  Affaire  for  Cosan 
Chemical  Corporation  (Ex.  3-1162). 
expressed  concern  that  establishing 
different  PELs  for  inorganic  mercuiy  and 
elemental  mercury  vapor  would  confuse 
the  interpretation  of  monitoring  results 
in  cases  in  whidi  more  than  one  form  of 
mercury  is  present  He  suggested  that 
where  one  form  of  mercury  is  present  to 
a  greater  extent  than  another  form,  only 
the  PEL  for  the  predominant  form  should 
apply.  OSHA  agrees  that  for  some 
woricplaces,  sudi  an  approach  may  be 
reasonable:  however,  since  the  limits  for 
inorganic  mercuiy  and  mercury  vapor 
differ,  both  in  numerical  value  and 
required  sampling  duration.  OSHA 
believes  that  employen  may  wish  to 
conduct  both  ceiling  and  full-shift  air 
sampling  in  cases  where  both  forms  of 
mercury  are  present 

In  the  final  rule.  OSHA  is  estabUshing 
a  PEL  of  ai  vag/m'  as  a  oeiUng  for  aryl 
mercury  and  the  inprganic  compounds 
of  mercury,  along  with  a  skin  notation. 
The  Agency  condudes  that  these  limits 
are  necessary  to  protect  exposed 
worken  bom  the  significant  risks  of 
neuropathy  and  systemic  toxidty  (both 
of  which  constitute  material 
impairments  of  health)  that  are 
associated  with  exposure  to  these 
substances  at  higher  levels. 
MERCURY  (VAPOR) 
CAS:  7438-07-6:  Chemical  Formula:  Hg 
H.S.  Na  1241 

OSHA  formeriy  had  a  TWA  Umit  of 
0.1  mg/m*  for  mercury  (induding  vapor). 
The  ACGIH  recommends  a  TLV-TWA 
of  0.05  mg/m*  for  merctuy  vapor, 
measured  as  mercury,  and  a  skin 
notation.  NIOSH  has  a  REL  of  OJOS  mg/ 
m*  as  an  8-hour  TWA.  The  Agency 
proposed  a  PEL  of  Oi)5.mg/m*  TWA 
mercury  and  its  vapor,  measured  as  Hg. 
and  the  final  rule  establishes  this  limit 
also  witii  a  skin  notation.  NIOSH  (Ex.  8- 
47.  Table  Nl)  concure  that  this  limit  is 
appropriale.  Elemental  mercury  is  a 
silvery,  earless,  heavy  Uquid. 

Inhalation  of  high  concentrations  of 
mercury  vapor  for  relatively  brief 
periods  can  cause  pneumonitis, 
bronchitis,  chest  pain,  dyspnea, 
coughing,  stomatitis,  gingivitis, 
salivation,  and  diarrhea  (NIOSH  1973b, 
as  cited  in  ACGIH  lOOO/Ex.  1-3,  p.  359: 
Ashe,  Largent  Duba  et  al.  1953/Ex.  1- 
502).  Chronic  mercurialism  is  manifested 
by  central  nervous  system  effects. 


induding  tremor,  a  variety  of 
neuropsychiatric  disturbmces,  and  loss 
of  appetite  (Kazantzis  1966,  as  dted  in 
ACGIH  ige6/Ex.  1-3.  p.  359:  SmidL 
Vorwald,  Patil,  and  Mooney  1970/Ex.  1- 
373). 

Severe  organ  damage  occurred  in 
rabbits  exponed  for  fmu  houra  to  an 
average  vapor  concentration  of  28.8  mg/ 
m*.  Damage  was  observed  in  the 
kidneys,  Uver,  brain,  heart  limgs.  and 
colon  (Ashe.  Largent  Dutra  et  aL  1963/ 
Ex.  1-502).  A  stiidy  1^  Smidi.  Vorwald. 
Patil  and  Mooney  (1970/Ex.  1-373)  of 
567  male  workere  exposed  to  a  mean 
exposure  level  of  0065  mg/m*  (SJ).  ± 
Oil65)  showed  a  significant  dose-related 
increase  in  the  inddenoe  of  weight  loss, 
tremors,  abnormal  refiexes. 
nervousness,  and  insomnia  among 
workere  exposed  to  0.1  mg/m*  or  higher. 
There  were  slight  increases  in  the 
inddence  of  insomnia  and  loss  of 
appetite  among  wotken  eiqMMed  to  0.1 
mg/m*  or  less.  Smith.  Vorwald.  PatiL 
ami  Mooney  (1970/Ex.  1-373)  conduded 
that  a  limit  of  0.1  mg/m*  contained  Uttle 
or  no  margin  of  safety.  Six  of  75  wotken 
regulariy  exposed  to  Oj06  to  0.1  mg/m* 
of  mercury  vapor  in  a  glassware 
manufacturing  plant  reported  insomnia, 
and  one  was  found  to  have  tremora 
(Danziger  and  Possidc  1973/Ex.  1-504). 
One  of  11  workers,  employed  in  a 
mercury  mine  or  refining  plant  and 
exposed  at  vapor  concentrations  below 
0.1  mg/m*  had  sore  gums,  loose  teeth,  or 
excess  saUvation  (Rentos  and  Seligman 
1968/Ex.  1-523). 

NIOSH  (1973b,  as  dted  in  ACGIH 
ig06/Ex.  1-3.  p.  358)  has  recommended  a 
10-hour  TWA  limit  of  ODS  mg/m*  for 
inorganic  mercuiy  and  conduded  that 
hyperactivity,  radier  than  tremor,  may 
be  the  most  typical  symptom  of  chronic 
mercurialism.  Two  studies  report  no 
evidence  of  merctuy  vapor  poisoning  in 
industrial  settings  where  characteristic 
exposures  ranged  between  0J06  and  0.1 
mg/m*  (Danziger  and  Possidi  1973/Ex. 
1-504:  McGiU,  Ladd.  Jacobs,  and 
Goldwater  1964/Ex.  1-520). 

In  workere  exposed  at  levels  above 
0.1  mg/m*,  toxic  symptoms  were  seen 
(Rentos  and  Seligman  1968/Ex.1-S23). 
Turrian.  Grandjean,  and  Turrian  (1956. 
as  dted  in  ACGIH  19e6/Ex.  1-3,  p.  358) 
found  that  33  percent  of  worken 
exposed  to  the  vapor  at  levels  above 
0.05  mg/m*  exhibited  hyperexdtabiUty. 
while  oidy  8  percent  of  those  exposed 
below  that  level  manifested  this 
symptom.  About  20  percent  of  worken 
in  both  groups  exhibited  tremor.  The 
ACGIH  notes  that,  after  exposure  to  the 
vapor,  "a  relatively  high  percentage  of 
the  absorbed  mercury  remains  in  the 
brain."  compared  with  the  amount 
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deposited  in  the  brain  after  expoaur*  to 
tha  aryl  and  inorganic  compounda 
(ACCIH  ISee/Ex.  1-0.  p.  3S0).  The 
ACX^IH  accordingly  reconunenda  a 
higher  TLVTWA  for  aryl  and  inorflanic 
mercury  (hen  for  mercury  vapor  (aee. 
however,  the  diacusaion  of  aryl  and 
inorganic  mercury  above). 

Robert  C.  Smeri(o.  President  of  the 
Chlorine  Institute  (Ex  3-«28).  and  the 
Laboratory  Products  Association  (Ex. 
135)  urged  OSHA  to  reUin  its  ai-mg/m* 
PEL  and  to  require  urinary  mercury 
analysis  in  lieu  of  a  reduosd  PEL 
because  dennal  contact  with  mercury 
may  contribute  substantially  to  its 
toxicity  (Ex.  3-828;  Tr.  pp.  10-171  to  10- 
177).  Mr.  Smerko  died  several  reports  of 
such  effects  In  his  testimony  and 
submission,  including  reports  of 
poisoning  resulting  from  contact  with 
contaminated  clothing.  Becauae  dermal 
contact  is  s  significant  route  of  exposure 
for  mercury.  Mr.  Smerko  commented: 

ThM«  ia  a  larva  probabUily  that  air 
mea*ur«menU  of  atarpify  concentrationa 
(aryl  mercury.  lnor|anic  mKs.  or  aiemantal 
ntarcury  vapor)  either  orereaUmata  or 
undereatimata  the  exieni  of  expoaore  to 
mercury.  The  axtrasM  accuracy  and  pradaion 
of  the  unnafy  awtcaiy  analyaia  and  IIm 
aiaowni  of  woik  that  has  liaan  doaa  ia 
correlating  urinary  ■sfcary  oonoaalratioaa 
with  the  praaanoa  or  abeenca  of  affacta  fron 
axpoaura  to  BMrcuiy  warrant  the  propaal  that 
a  ttiotogical  ttandard.  or  •  comprehenaiva 
•landard  that  Indiidas  an  air  concantration 
and  urinary  aiarcury  coaoantratlon.  be 
aalabttahad  for  aryl  ■atcarii.  laof«inic  aaha 
of  aMTCMry.  and  aiaaaBlal  aHrcary  vapor  (Ex. 
3-«2aLp.9|. 

Mr.  Robert  F.  Adams.  Senior  faidnatrial 
Hygieniat  for  Occidantal  Chemical 
Corporation  (Ex.  ^1174).  supported  the 
position  of  the  Chlorine  Institute  on  this 
issue,  as  did  Dr.  Jamea  Meliua  of  the 
New  York  State  Department  of  Health 
(Tr.  pp.  11-10S.  11-100. 11-10B  to  11-111). 

OSHA  agrees  that  prevcntioa  of 
mercury  contaminatian  of  skin  and 
clothing,  as  well  as  the  proper  handling 
of  contaminated  clothing,  are  essential 
elements  of  a  program  to  protect 
employees  from  the  health  hazarda  of 
mercury.  OSHA  alao  believea  that 
mercury  preaenta  one  of  the  rare 
instanoea  in  which  a  biological- 
monitoring-based  standard  may 
repreaent  an  effective  and  raaaonable 
approach  for  enauring  worker 
protection.  Margaret  Seminario. 
Aaaociatc  Director  of  Occupational 
Safety.  Health,  and  Social  Security  for 
the  AFL-CIO.  alao  supported  proviaiona 
for  biological  monitoring  of  mercury  (Ex. 
104.  Appendix  1.  p.  3).  However, 
developing  such  a  standard  is  beyond 
the  scope  of  this  rulemaking,  which  is 
being  conducted  solely  to  revise 
OSHA's  air  contaminant  limits. 


Daapila  aooia  ol  the  uncertainties  in 
the  studies  dascribad  above  rsgarding 
the  relationship  between  airborne 
axpoeure  levela  and  haahh  affects. 
OSHA  conchidas  that  the  data  s«;«gest 
that  the  former  PEL  of  ai  mg/m*  is  not 
sufficiently  protective.  Given  the 
severity  of  tlM  neuropathic  effects 
caused  by  mercory  poisoning.  OSHA 
finds  that  a  redaction  in  the  airborne 
limit  is  necessaiy  to  ensure  that  workers 
are  not  at  signiflcant  risk  of  mercury- 
related  neuropathic  effects.  Therefore. 
OSHA  is  revising  its  PEL  for  elemental 
mercunr  vepor  to  0.06  mg/m*  aa  an  •- 
hour  TWA.  In  addition,  becauae  akin 
abeorption  ia  a  aignificant  route  of 
expoeure  and  leads  to  systemic 
poisoning,  as  evidenced  by  Mr.  Smerko's 
written  testimony.  OSHA  is  including  a 
skin  notation  in  the  final  rule. 

OSHA  ia  eaUbliahing  an  8-hour  TWA 
PEL  of  0J06  mg/m*  TWA  for  mercury 
vapor,  with  a  skin  notation.  The  Agency 
concludes  that  this  limit  will 
substantially  reduce  the  signiricant  rislis 
of  acute  and  chronic  mercury  poisoning 
(which  constitute  material  health 
impairments)  that  have  been 
demonatratad  to  occur  at  expoeure 
levela  above  OiOB  mg/m*.  TIm  skin 
notation  is  added  because  the  vapors  of 
elemental  aiercury  can  be  reedily 
sbsorbed  through  the  skin. 

MERCURY.  (ORGANO)  AUCYL 
COMPOUNDS 

CA&743»-«7-6 
H.&  No.  1242 

OSHA  had  a  former  8-hour  PEL  of  0.01 
mg/m*  TWA  and  a  ceiling  limit  of  OM 
mg/m*  for  the  alkyl  compounds  of 
mercury.  The  ACCIH  haa  a  TLV-TWA 
of  0.01  mg/m*  and  a  TLV-STBL  of  OOS 
mg/m.*  with  a  skin  notation,  for  these 
compounds,  measured  ss  mercury.  The 
Agency  propoeed.  and  the  final  rule  is 
eatabtiahing.  permiaaible  exposure  limits 
of  OOl  mg/m*  aa  an  0-hour  TWA  and 
0.03  mg/m*  as  a  STEU  with  s  skin 
notation,  for  the  alkyl  compounds  of 
mercury  (measured  as  Hg).  NIOSH  (Ex. 
8-^7.  table  Nl)  concurs  with  these  limits. 
Alkyl  mercury  compounds  include 
volatile  liquids,  such  as  dimethyl  and 
diethjri  mercury,  aa  well  aa  many 
complex  aalta,  which  are  uaually  solids. 

Alkyl  mercury  compounds  poee 
greater  health  hazards  than  do  the 
inorganic  compounda  of  mercury 
becauae  they  can  penetrate  the  blood- 
brain  barrier  and  the  placenta  very 
quickly.  The  primary  toxic  effects 
associated  writh  expoeure  to  the  organic 
compounds  of  mercury  are  injuries  to 
the  central  and  peripheral  nervous 
systems  and  to  the  kidneys  (Caaarett 
and  Doull  1B75/Ex.  1-1144).  In  additioa 
data  concerning  mouae  and  rat 


expoeures  to  alkyl  mercury  compounds 
have  demonstrated  toxicity  to  the 
gastrointestinal  system,  pancreas,  Uver, 
gonada.  and  cardiovaacular  system. 
Suppression  of  the  immune  system  and 
imiMirment  of  the  endocrine  system 
have  alao  been  obeerved  (Shakbazyan, 
Shevchenka  Borisenko  et  sL  1877/Ex.  1- 
933).  Fatalities  in  mice  have  been 
reported  following  exposures  of  10  to  30 
mg/m'  for  3  to  5  hours  (Trakhtenberg 
1860/Ex.  1-447). 

Methyl  mercury  is  among  the  most 
damaging  of  the  alkyl  compounds  to 
humans  because  it  accumulates  in  the 
body  and  cauees  developmental  effects 
(Wilson  1077/Ex.  1-457).  A  three-month 
exposure  to  approximately  1  rag/m* 
diethyl  mercury  caused  desth  in  two 
individuals  (Hill  1943/Ex.  1-786). 
Another  fatal  case  of  alkyl  mercury 
poisoning  has  also  been  described 
(Hook.  Lundgren.  and  Swensson  1954/ 
Ex.  1-333).  On  the  basis  of  his  work  with 
laboratory  animala,  Trakhtenberg  (1050/ 
Ex.  1-447)  stated  that  even  a 
concentration  as  low  as  0.00001  mg/m* 
could  not  be  tolerated  by  humans  on  a 
continuing  basis.  However,  a  later  study 
reported  no  consistent,  acute  effects  of 
mercury  poisoning  at  air  concentrations 
between  OiOl  end  0.1  mg/m*.  despite  the 
fact  that  brief  excursions  considerably 
above  this  range  occurred  (Dinman. 
Evans,  and  Linch  1968/Ex.  1-311). 
Organic  mercury  compounds  can  be 
absorbed  through  the  skin  {Dangerous 
Properties  of  Industrial  Materials,  7th 
ed..  Sax  snd  Lewis  1080). 

Lawrence  H.  Hecker,  representing 
Abbott  Laboratories  (Ex.  3-<7a). 
obiected  to  the  indtision  of  a  STEL  for 
the  alkyl  mercury  compounda,  stating 
that  there  is  no  health  basis  for  such  a 
limit.  OSHA  believes  that  both  the 
seriousness  of  the  neurological  effects 
caused  by  exposure  to  low  levels  of 
alkyl  mercury  and  the  ability  of  alkyl 
mercury  to  accumulate  in  the  body 
necessitate  the  estsblishment  of  a  STEL 
to  ensure  that  the  PEL  is  not  exceeded. 
As  discussed  in  Section  VI.C17  of  this 
preamble.  OSHA  has  determined  that  a 
STEL  is  warranted  in  instances  where 
extremely  hazardous  substaisces  are 
involved. 

OSHA  is  retaining  its  8-hour  TWA 
PEL  of  0.01  mg/  m '  and  adding  a  15- 
minute  STEL  of  OSO  mg/m*  for  the  alkyl 
compounda  of  mercury  (measured  as 
Hg).  with  a  akin  notation.  The  Agency 
condudea  that  exposure  to  the  alkyl 
mercury  compounda  poses  significant 
risks  of  severe  neuropathic  and  other 
systemic  injuries,  urhich  constitute 
material  health  impairments,  and  that 
both  the  ahort-term  and  8-hour  limita  are 
necessary  to  reduce  these  risks.  OSHA 
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has  added  the  skin  notation  to  protect 
sgainst  the  dermal  absorption  possible 
in  the  absence  of  a  skin  notation. 
METHYLACRYLONITRiLE  I 

CAS:  i»-m-r.  Chemical  Fonmila:     i 

CHi-qCHi)C>N 
H.S.  Na  1251 

OSHA  previously  had  no  standard  for 
methylaoylonitrile.  The  ACGIH 
recommends  s  1-ppm  TLV-TWA  with  s 
skin  notation  to  protect  workers  who  are 
occupationally  exposed  to 
metfaj^crylonitrile.  The  Agency 
proposed,  and  the  final  rule  establishes, 
a  permissible  8-hour  TWA  eiqKMure 
limit  of  1  ppm.  with  a  skin  notation,  for 
methylacrylonitrile.  w^ch  is  a  colorless 
Uquid.  NIOSH  (Ex.  ft-47.  Table  Nl) 
concurs  that  these  limits  are 
appropriate. 

Kfediylaciylonitrile  has  been  shown  to 
be  extremely  toxic  in  animals,  both  by 
inhalation  and  dennal  absorption.  The 
dermal  LDb*  in  rabbiU  is  0.35  ml/kg  (280 
mg/kg)  (ACGIH  lOOO/Ex.  1-3,  p.  370). 
Beagles  exposed  for  90  days  to  13.5  ppm 
convulsed  and  lost  motor  control  in  their 
hind  limbs.  Microscopic  brain  lesions 
were  detected  in  one  of  the  dogs.  The 
level  at  «^ch  no  effects  were  detected 
was  determined  to  be  between  3.2  and 
8.8  ppm  (ACGIH  lOSB/Ex.  1-3,  p.  370). 
No  comments  (odier  than  NIOSTs)  on 
the  health  effects  of  methylacrylonitrile 
were  submitted  to  the  rulemaking 
record. 

OSHA  is  esUblishing  a  1-ppm  8-hour 
TWA  PEL  and  a  skin  notation  for  this 
substance.  The  Agency  condudes  this 
limit  will  substantially  reduce  the 
significant  risk  of  neurological  damage 
(w^ch  constitutes  a  material  health 
impairment)  that  formerly  existed  in  the 
absence  of  an  OSHA  exposure  limit  for 
this  substance. 
METHLY  BROMme  I 

CAS:  74-8»-a:  Chemical  Ponnula:  CHiB^ 
H.&  No.  12S3 

OSHA's  former  PEL  for  methyl 
bromide  was  a  20-ppm  ceiling  with  a 
skin  notation,  while  the  ACGIH  limit  is  5 
ppm  as  an  8-hour  TWA.  with  a  skin 
notation.  NIOSH  recommends  that  the 
REL  for  this  substance  be  set  at  the 
lowest  feasible  level  The  Agency 
proposed,  and  the  final  rule  establishes, 
a  permissible  exposure  limit  of  5  ppm  (8- 
hour  TWA),  with  a  skin  notation,  for 
methyl  bromide.  Methyl  bromide  is  a 
colorless,  nonflammable  gas  with  no 
taste  and  no  odor  at  low  temperatures. 
At  levels  above  5  ppm.  it  has  a  sweetish 
odor. 

Acute  poisoning  from  methyl  bromide 
is  characterized  by  lung  irritation, 
pulmonary  edema,  convulsions,  and 
coma.  Chronic  exoosure  to  low 


concentrations  of  methyl  bromide 
generaUy  produces  central  nervous 
system  effects,  induding  muscle 
weakness  and  pain,  incoordination, 
inability  to  focus  one's  eyes,  and 
behavioral  changes  (ACGIH  lOOB/Ex.  1- 
3,  p.  376;  Craft  1983/Ex.  1-196).  The 
onset  of  neurological  signs  and 
symptoms  may  be  delayed  for  from 
several  hours  to  a  few  days  after 
exposure. 

Methyl  bromide  is  a  gas  and  is 
predominantly  an  inhalation  hazard, 
although  there  are  suggestions  that  it 
can  also  be  absorbed  through  the  skin 
[Patty's  Industrial  Hygiene  and 
Toxicology,  3rd  rev.  ed..  Vol  2B,  p.  3443, 
Clayton  and  Clayton  1981).  A  report  by 
Hine  (lOeo/Ex.  1-70)  notes  that  methyl 
bromide  has  been  re^ransible  for  more 
deaths  among  occupationally  exposed 
workers  in  California  than  have  the 
oiganophosphates.  It  is  hypothesized 
that  methyl  bromide  has  a  greater 
potential  for  toxicity  than  do  other 
organic  bromides  because  its  greater 
lipophilidty  provides  increased  access 
to  the  brain. 

Various  studies  demonstrate  methyl 
bromide's  toxidty  in  humans.  Ingram 
(1951 /Ex.  1-175)  reported  ill  effects 
(8}miptoms  not  specified]  after  exposure 
to  methyl  bromide  at  concentrations  of 
100  ppm.  Similar  exposure 
concentrations  were  also  reported  by 
Hine  (19ee/Ex.  1-70)  in  a  case  study  of 
'  two  date  packers  in  California.  Johnson, 
Setzer.  Lewis,  and  Anger  (1977/Ex.  1-87) 
indicated  that  34  packers  became  sick 
when  exposed  to  an  average  methyl 
bromide  concentration  of  50  ppm, 
although  concentrations  in  the  packing 
room  may  have  been  as  hi^  as  100  to 
150  ppm  during  the  purging  of  a 
fumigation  diamber. 

WatrottS  (1942/Ex.  1-Z75)  described 
nausea,  vomiting,  and  headache  in  90 
workers  v^o  were  exi>osed  for  two 
weeks  to  concentations  "generally 
below"  35  ppm.  These  symptoms 
emphasized  the  need  to  create  a  TLV  to 
protect  workers  from  the  nausea, 
vomiting,  and  headaches  (which 
together  constitute  material  impairments 
of  health)  associated  with  lower  levels 
of  exposure.  This  need  is  strengthened    . 
by  the  fact  that,  since  these  symptoms 
are  usually  delayed  in  onset,  workers 
may  not  have  suiffident  warning  of  this 
substance's  potential  neurotoxidty. 

The  AFL-CIO  (Ex.  194,  p.  A-12) 
supports  the  indusion  of  methyl 
bromide  in  this  rulemaking,  but  notes 
that  it  is  a  potential  occupational 
cardnogen.  NIOSH  takes  the  same 
position  and  believes  that  methyl 
bromide  shoidd  be  addressed  in  a  fiill 
section  6(b)  rulemaking  (Ex.  8-47,  Table 
NOB:  Tr.  pp.  3-97. 3-98).  OSHA  shares 


the  concerns  of  these  commenters  and 
intends  to  monitor  the  sdentific 
evidence  on  methyl  bromide's  toxidty  in 
the  future.  The  Workers  Institute  for 
Safety  and  Health  (WI9i)  (Ex.  116)  is  of 
the  opinion  that  a  ceiling  limit  is  more 
appropriate  than  an  8-hour  TWA  tot 
methyl  bromide.  OSHA  finds,  however. 
that  the  5-ppm  TWA  will  provide 
protection  against  the  levels  shown  to 
produce  poisoning  in  humans  (generaUy 
in  the  50-  to  150-ppm  range). 

The  presence  of  neurologic  symptoms 
at  levels  below  35  ppm  indicates  that 
the  former  ceiling  limit  of  20  ppm  is  not 
adequate  to  protect  workers  from  the 
effects  of  methyl  bromide  poisoning. 
OSHA  is  establishing  a  PEL  of  5  ppm 
TWA,  with  8  skin  notation,  to  prated 
workers  more  adequately  against  these 
incapadtating  symptoms.  The  Agency 
condudes  that  these  limits  will  reduce 
this  significant  risk  substantially. 

PENTABORANE 

CAS:  19624-22-7:  Chemical  Fonpnla:  BJtU 
H.S.  No.  1304 

OSHA's  former  limit  for  pentaborane 
was  0J0O5  ppm  as  an  8-hour  TWA.  The 
ACGIH  has  the  same  8-hour  TWA  but 
additionally  recommends  a  15-minute 
STEL  of  Oin5  ppm.  The  Agency 
proposed,  and  the  final  rule  establishes, 
permissible  exposure  limits  of  0X105  ppm 
as  an  8-hour  TWA  and  OSnS  ppm  as  a 
15-minute  STEL  for  pentaborane.  NIOSH 
(Ex.  8-47,  Table  Nl)  concurs  that  these 
limits  are  appropriate.  Pentaborane  is  a 
colorless  liquid  with  a  strong  and 
penetrating  odor. 

In  both  humans  and  animals, 
inhalation  of  pentaborane  vapor  causes 
central  nervous  system  effects  (Sviibely 
1954a /Ex.  1-385:  Rozendaal  1951 /Ex.  1- 
525:  Lowe  and  Freeman  1957/Ex.  1-518; 
Cordasco.  Cooper.  Murphy,  and 
Anderson  19e2/Ex.  1-545). 

The  5-minute  LCm  for  rats  and  mice  is 
67  and  40  ppm,  respectively:  for  60 
minutes,  these  values  are  10  and  6  ppm 
for  rats  and  mice,  respectively  (Weir, 
Bath,  and  Weeks  1961,  as  cited  in 
ACGIH  1986/Ex.  1-3.  p.  459).  Rate 
exposed  repeatedly  to  3  ppm 
pentaborane  by  inhalation  exhibited 
tremors,  hyperexcitability,  belligerence, 
and  weight  loss  (Svirbely  1954a/Ex.  1- 
385).  Rats,  rabbite.  monkeys,  and  dogs 
exposed  repeatedly  to  pentaborane 
vapor  at  concentrations  of  1  ppm  for 
four  weeks  or  0.2  ppm  for  six  months 
lost  weight  (Levinskas,  Paslian,  and 
Bleckman  1958/Ex.  1-517).  In  the  same 
experiments,  rats  and  rabbits  exposed 
at  1  ppm  showed  reduced  activity  and 
impaired  locomotor  ability,  respecuvely. 
and  monkeys  and  dogs  ejdiibited 
apathy,  loss  of  appetite,  insensitivity  to 
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pain.  loM  of  mobility,  tmnor,  and 
ifflpairad  ooordination.  Th«  ACGIH 
(1988/Ex.  1-9.  p.  459)  note*  that  th«  02- 
ppm  concantration  reported  In  the 
Uvinakaa.  Paalian.  and  Blackmaa  (1968/ 
Ex.  1-517)  study  was  a  calculated  rathar 
than  measured  value  and  that  the  actual 
exposure  level  waa  probably  doaar  to 
0.01  ppm. 

Humans  acddantally  overexpoaad  to 
pentaborane  experienced  tremors, 
convulsions,  behavioral  changes,  loss  of 
memory.  Impaired  judgment,  and  other 
symptoms  of  central  nervous  system 
intoxication  (Svirbely  1964a/Ex.  1-395: 
Rosendaal  1951 /Bx.  1-525:  Lowe  and 
Freeman  1957/Bx.  1-518;  Cordasco. 
Cooper.  Murphy,  and  Anderson  1982/Ex. 
1-545).  No  comments  other  than  thoae 
from  NIOSH  were  received  on  the 
health  effects  assodaled  with 
panlaborana  axpoaure. 

OSHA  ia  establishing  an  8-hour  TWA 
PEL  of  0005  ppm  and  a  IS-minute  STEL 
of  OOIS  ppm  for  pentaborane.  The 
Agency  concludes  that  these  limits  will 
protect  workers  against  the  significant 
risk  of  central  nervous  system  effects, 
such  as  tremors  and  convulsions. 
bahavioraJ  chtngn,  and  loas  <d 
judgment,  potantlally  associated  with 
exposure  to  pentaborane  at  levels  only 
slightly  above  those  formerly  permitted 
by  the  8-hour  TWA  alooa.  OSHA  flnda 
that  these  neuropathic  affects  constituta 
material  health  impairments  within  the 
meaning  of  the  Act 
PHENYL  MERCAPTAN 

CA&  loa-fle-4:  Owoiical  FonauU:  CtH»SH 
K&Nal316 

OSHA  pievioualy  had  no  expoaura 
limit  for  phenyl  marcaptan.  Tha  ACGIH 
has  a  TLV-TWA  of  OS  ppm.  NIOSH 
recommends  a  IS-minute  ceiling  limit  of 
Ol  ppm  for  phenyl  mercaptan 
(banxenethioi).  llie  Agency  propoaad  a 
permissible  axpoaure  omit  of  OS  ppm  as 
an  8-hour  TWA.  and  the  final  rule 
establishes  this  limit  Phenyl  mercaptan 
ia  a  colorless  liquid  with  an  offensive. 
garUc-Uke  odor. 

Tha  primary  acute  haxarda  of 
axpoaure  to  pihenyl  mercaptan  are 
oantml  nervous  system  stimulation 
followed  by  post-convulsive  CMS 
depression,  severe  eye  and  skin 
iriitatloii.  systemic  toxicity  to  spleen, 
kidney,  hug.  and  Uver  tisaues.  and 
narcotic  effecto  (ACGIH  1998/Ex  1-3.  p. 
478). 

Ptianyl  mercaptan  has  been  reported 
to  have  4-hour  inhalation  LG*  values  of 
S3  and  28  ppm  for  rats  and  mioa. 
respectively  (Doull  and  Pbak  1882.  aa 
cited  in  ACGIH  1988/Ex.  1-3.  p.  478; 
Falrchild  and  Stokinger  1966/Bx.  1-415). 
Tha  oral  LO^  for  tha  rat  is  reported  to 
ba  48  n^/kf  (McCord  and  Witharids* 


1040/Bx.  1-882:  Robles  1975.  as  dtad  in 
ACGIH  1908/Bx.  1-3,  p.  478).  For  tht 
rabbit  and  rat  the  dannal  LDU  vahm 
are  134  mg/kg  and  300  i^/kg. 
raspactivaly  (Doull  and  raak  1962,  as 
dtad  In  ACGIH  1966/Ex.  1-3,  p.  478; 
Falrchild  and  Stokinger  1968/Bx.  1-415); 
Schafer  1972/Ex.  1-382).  The  responses 
of  snimals  to  phenyl  mercaptan 
exposure  were  uniform  regardless  of 
spedes.  and  progressed  from  CNS 
stimulation  to  incoordination,  skeletal 
and  muscular  paralysis,  and  respiratory 
depression,  followed  at  high 
concentrations  by  coma  and  death.  High 
doaes  (not  further  spedfled) 
administered  via  Inhalation  produced 
lung,  liver,  and  kidney  changes  in  mice 
(Doull  and  Plxak  1882.  aa  died  in 
ACGIH  1988/Ex.  1-3.  p.  478:  FairchUd 
and  Stokinger  1958/Ex.  1-415):  Schafer 
1972/Ex.  1-382).  In  rabbits,  phenyl 
mercaptan  ia  a  severe  eye  sind  skin 
irritant  (McCord  and  Witheridge  1940/ 
Ex.  1-882;  Robles  1975.  as  died  in 
AOGIH  1988/Bx.  1-3,  p.  478:  Schafer 
1972/Ex.  1-382). 

In  humans,  phenyl  mercaptan  is  a 
moderately  toxic  skin  Irritant  and 
cauaea  sevara  dennaUtia,  beadadwa. 
and  dizziness  at  unspecified  levels 
(Falrchild  and  Stokinger  1968/Ex.  1-415; 
MoCord  and  Witheridge  104e/Ex.  1-862). 
NIOSH  (Ex.  8-47.  Table  N7:  Tr.  p.  3-90) 
believes  that  the  limit  for  phenyl 
mercaptan  is  better  expressed  aa  a 
ceiling  than  as  s  time- weighted  average: 
however,  OSHA  beUeves  that  a  TWA 
limit  set  at  OS  ppm  will  proted  against 
phenyl  mcrcaptan's  toxic  effects.  No 
other  comments  on  the  health  effects  of 
phenyl  mercaptan  were  submitted  to  the 
rulainaking  record. 

OSHA  la  aatabliahing  an  8-hour  TWA 
hmit  of  OlS  ppm  for  phenyl  mercaptan. 
The  Agency  condudes  that  this  limit 
will  protect  workers  from  the  significant 
risks  of  CNS  effects,  skin  irritation,  and 
systemic  injury,  all  material 
impairments  of  health  that  are 
potentially  aaaodatad  with  expoaure  to 
phenyl  mercaptan  at  the  uncontrolled 
levels  formerly  permitted  by  the  abaence 
of  any  OSHA  limit 
PROPYLENE  GLYOOL  DINITRATE 
Oieraical  Fonnola: 


CA&( 

cjiiN.a. 

H.&N0.1342 

OSHA  previously  had  no  exposure 
limit  for  propylene  glycol  dinitrate.  The 
ACGIH  recommends  a  TLV-TWA  of 
O06  ppm.  with  a  skin  notation.  The 
Agency  propoaad  a  permiasible 
expoaure  limit  of  O06  ppm  TWA.  with  a 
skin  notation,  for  thia  substance,  and 
NIOSH  (Ex.  »^7.  Table  Nl)  concurred 
with  the  propoaad  limit  Tha  final  rule 
esUbliahaa  a  PEL  of  O06  ppm  but  doaa 


not  indude  the  proposed  skin  notation. 
When  freshly  prepared,  propylene  glycol 
dinitrate  is  a  colorless  liquid  with  a 
disagreeable  odor. 

Expoaure  to  this  substance  affects 
blood  pressure,  causes 
methemoglobinuria  and  respiratory 
toxidty.  injures  liver  and  kidney  tissues, 
and  distorts  vision.  Propylene  glycol 
dinitrate  can  also  cause  headache  and 
incoordination. 

The  oral  LD^  value  for  the  rat  is 
between  480  and  250  mg/kg  (Qark  and 
Litchfield  1988/Bx.  1-S43:  Andersen  and 
Mehl  1973/Ex.  1-536).  and  the 
subcutaneous  LDm  ia  530  mg/kg 
(Andersen  and  Mehl  1973/Ex.  1-636).    ' 
Mice  are  reported  to  be  somewhat  more 
resistant  with  a  subcutaneous  LDta  of 
slightly  more  than  1200  mg/kg:  however, 
cats  appear  to  be  even  more  susceptible 
to  propylene  glycol  dinitrate  and  exhibit 
a  subcutaneous  LDm  of  between  200  and 
300  mg/kg  (Clark  and  Litchfield  196e/Ex. 
1-543).  In  all  spedes  studied,  death 
occurs  by  anoxia,  which  is  caused  by 
almost  complete  conversion  of 
hemoglobin  to  methemoglobin  (Clark 
and  Litchfield  ige9/Ex.  1-643).  Skin  tests 
in  albino  rabbits  did  not  produce 
irritation,  but  ociilar  instillation  caused 
transient  conjunctival  redness  ()ones. 
Strickland,  and  Siegel  1972/Ex.  1-742). 
Twenty-day  skin  exposures  in  rabbits  at 
1  g/kg  caused  minor  irritation,  and  at  2 
g/kg,  rabbits  became  weak  and 
cyanotic  one  of  five  rabbits  died,  and 
this  animal's  hemoglobin  and  hematocrit 
values  had  decreased.  When  the  dose 
was  Increased  to  4  g/kg.  the  rabbits' 
methemoglobin  values  rose  to  34.5 
percent  at  death  (Jones.  Strickland,  and 
Siegel  1972/Ex.  1-742).  Continuous  90- 
day  inhalation  exposures  at  10  ppm 
caused  kidney  and  liver  changes  in 
dogs;  exposures  at  35  ppm  caused  heavy 
iron  depoaits  in  the  liver,  spleen,  and 
kidneys.  Female  (but  not  male)  rats 
showed  a  drop  in  blood  pressure  within 
30  minutes  after  injedion  of  doses 
above  5  mg/kg.  Rhesus  monkeys 
displayed  mydriasis  in  go-day  exposures 
at  35  ppm  but  no  change  in  avoidance 
behavior  during  a  visual  discrimination 
and  acuity  threshold  test  (Jones. 
Strickland,  and  Siegel  1972/Ex.  1-742). 

In  humans,  eight-hour  exposures  to  0.2 
ppm  or  higher  concentrations  of 
propylene  glycol  dinitrate  resulted  in 
visual  distortion  and  headache  (Stewart, 
Peterson.  Newton  et  al.  1974,  as  cited  in 
ACGIH  19e6/Ex.  1-3.  p.  502).  Although 
subjects  developed  a  tolerance  for  the 
headache  response,  the  visual  effecta 
were  cumulative.  Impaired  balance 
occurred  after  6.5  hours  of  exposure  to 
OS  ppm.  and  a  40-minute  exposure  to  1.5 
ppm  cauaed  eye  irritotion.  Subjects 


/  Vol  54.  Ho.  12  /  TharBday.  January  10.  1080  /  Rules  and  Rqtdations  2419 


exposed  at  OS  ppm  for  8  hours 
experienced  a  consistent  elevation  in 
diastolic  pressure  but  no  puimonaiy 
irritation.  At  concentrations  of  04)3  to 
1.5  ppm.  no  hematoiofic  effecta  were 
observed  (Stewart  Peterson.  Ne«vton  et 
al.  1974.  as  died  in  ACGDi  1986/Ex.  1-3. 
p.  502).  Studies  of  human  exposures  to 
levels  below  0.1  ppm  do  not  report 
chronic  neurotoxidty  (Horvath.  Ilka. 
Boyd,  and  Marichan  19ei/Ex.  1-557). 

The  skin  noUtion  induded  in  the 
proposal  for  thia  substance  is  not 
induded  in  the  final  rule  because 
evidence  demonstates  that  the  dermal 
LDu  in  rabbits  ia  even  greater  than   2  g/ 
kg  (see  the  discussion  in  Section  VI.C18 
for  OSHA's  policy  on  skin  notations). 
No  comments  except  those  from  NIOSH 
were  received  on  the  healA  effects  of 
propylene  glycol  dinitrate. 

OSHA  is  establiahing  an  8-hour  TWA 
limit  of  005  ppm  for  propylene  glycol 
dinitrate.  The  Agency  concludes  that 
this  limit  will  protect  workers  against 
the  significant  risks  of  hepatotoxic, 
hematologic  and  central  nervous  system 
effects  (aU  of  which  constitute  material 
health  impairments)  that  exist  from 
workplace  exposure  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
PEL 

Conclusions 

OSHA  condudes  that  significant  risks 
are  assodated  with  occapational 
exposure  to  the  group  of  neuropathic 
toxicants  shown  in  Table  Cl-1.  The 
effects  caused  by  such  exposures 


include  brain  lesioaa.  nausea,  vomiting, 
general  depression  of  the  central 
nervous  system,  tnteifeieuce  with 
sensory  and  motor  functions,  and 
alterations  in  the  ability  of  the  brain  to 
process  information.  Affected  woiicers 
may  experience  drowsiness,  dizziness, 
loss  of  ability  to  concentrate,  mood 
changes,  reduced  awareness,  learning 
difficulty,  unsteadiness,  and  auditory 
and  visual  disturbances.  In  addition, 
employees  experiencing  these  effects 
are  imperiled  and  are  likely  to  hurt 
thenaelves  or  others  in  accidents 
caused  by  their  reduced  functional 
capadties.  The  final  rule's  promulgation 
of  new  or  revised  exposure  limits  for 
these  neurotoxins  substantially  reduces 
such  risks  and  affords  protection  to 
workers  against  these  material  health 
impairments. 

2.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Narcotic  Effects 

Introduction 

OSHA  is  establishing  new  or  revised 
limits  for  19  substances  based  primarily 
on  evidence  showing  that  occupational 
exposure  to  these  substances  causes 
narcosis.  The  narcotic  effects  of 
exposure  to  such  substances  as  the 
alcohols,  aliphatic  hydrocarbons,  and 
rJilorinated  hydrocarbons  have  been 
recognized  as  serious  for  many  years. 
Table  C2-1  lists  these  chemicals,  their 
CAS  and  HS  numbers,  and  their  former, 
proposed,  and  final  rule  limits.  For 
seven  of  these  substances,  the  Agency  is 


lowering  the  8-hoar  TWA  permissible 
exposure  limit  and  revising  or  adding  a 
STEL  In  five  additional  cases  OSkW  is 
retaining  ita  former  8-hour  TWA 
permissible  exposure  limit  and  adding  a 
STEL  Ei^t-hour  TWAs  and/or  STELs 
are  being  established  for  four  previously 
unregulated  substances,  and  in  three 
other  cases.  OSHA  is  lowering  its  8-hour 
TWA  permissible  exposure  hmiL 

Description  of  the  Health  Effects 

Narcosis  is  caused  by  a  general 
depression  of  central  nervous  system 
(CNS)  function.  When  the  CNS  becomes 
suffidently  depressed,  the  awareness  or 
consdousness  of  affected  persons  is 
diminished.  Initial  symptoms  of  narcosis 
indude  drowsiness,  difficulty  in 
concentration,  and  mood  changes;  diese 
effects  may  progress  to  slurred  speech, 
dizziness,  loss  of  coordination,  and,  in 
more  severe  cases,  loss  of 
consdousness,  coma,  and  death.  Except 
in  more  serious  cases,  CNS  depression 
is  reversible  if  the  exposure  ceases. 
However,  because  narcosis  adversely 
affects  the  concentration  and 
coordination  of  affected  woricers,  these 
workers  and  their  co-woikers  are  at 
increased  risk  of  injuries  and  acddents 
caused  by  slowed  reaction  times, 
incoordination,  and  mistakes  and  errors 
in  jud^iient  Moreover,  these  effiacts 
constitote  material  impairments  of 
health  or  functional  capadty  within  the 
meaning  of  the  Act  even  if  they  are  not 
permanent. 

OOOC  -Ifflf  n  M 
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M.S.  NiMbar/ 
CNnical 


lOa  SuUM 

1049  s«c-8Mtyl  alcoDol 

1050  Urt-autyl  alcotol 

nil  Cyclopentant 
Ilia  Etiiyl  bfoiridt 

tits  QasoHnt 

1194  Haptaat 

1201  HtxMa  isowrs 


CAS  No. 


IOS-974 


70.92-2 


7S-4S-0 


207.92-0 


Forar 

Proposed 
PEL 

Final  Rule 
PEL* 

- 

000  ppa  TIM 

000  pfM  TM 

ISOppiTW 

100  ppK  HM 

100  pgaTW 

•     •   ■  ■*     • 

ISOppiSTEL 

... 

mftmim 

100  ppn  TIM 

100  ppn  TM 

••         -TV 

ISO  ppa  STEL 

ISO  ppi  STEL 

,» • 

too  ppM  TM 

600ppiTIM 

142.02.S 


Varies  MitJi 
conpound 


74.90.4  200pf»TIM  200ppaTIM  200pfMTIM 

2S0  ppi  STEL  2S0ppaSTEL 


— - 

300pp«TW 

300  ppa  TM 

SOO  ppa  STEL 

SOO  ppa  STEL 

SOOppaTIM 

400  ppn  TM 

400  ppa  TIM 

• 

SOO  ppa  STEL 

SOO  ppa  STEL 

— 

SOO  ppa  TW 

SOO  ppa  TIM 

1000  ppa  STEL 

1000  ppa  STa 
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TABLE  C2-1.    SubsUnces  for  Uhidi  Liaits  AreJiased  on  Avoidance  of  Narcosis 
(continued) 


H.S.  Nuiber/ 
Ctieaical  Ndae 


CAS  No. 


foraer 
Pi;l 


Proposed 
PEL 


1210  IsoMyt  alcolwl        123-51-3 
(priaary  and  secondary) 


1221  Isophorone 


I2S4  ftetliyl  diloride 


78-S9-1 


74-87-3 


100  ppa  TIM 


25  ppa  HM 

100  ppa  TUA 
200  ppa  Ceiling 
(5  ain/3  iirs) 
300  ppa  Peak  . 


1255  Methyl  chlorofona        71-55-6    350  ppa  TUA 
(1,1,1-Trictiloroethane) 


1296  Octane 


1306  Pentane 


1307  2-Pentanone 

(Nethyl  propyl  ketone) 


111-65-9     500  ppa  TUA 


109-66-0    1000  ppa  rUA 


107-87-9     200  ppa  TUA 


4  ppa  TIM 

SO  ppa  TUA 
100  ppa  STEL 


600  ppa  rUA 
750  ppa  STEL 

200  ppa  TUA 
250  ppa  STf  1 


final  Hule 
PCI* 


100  ppa  TUA     100  ppa  TUA 
125  ppa  STFL     125  ppa  STEL 


4ppa  rUA 

SO  ppa  TUA 
100  ppa  STEL 


350  ppa  lUA  350  ppa  rUA 

450  ppa  STCL  450  ppa  STEL 

300  ppa  iUA  300  ppa  ruA 

375  ppa  SILL  375  ppa  SILL 


600  ppa  rUA 
7S0ppaSTI.L 

200  ppa  rUA 
250  ppa  STLL 


UMI 
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TAtU  C2-1.    Satatances  for  MhicH  LWatU  An  tasad  en  Avolduica  of  Mrcosis 
(contiiMiad) 


H.S.  Ntfiber/ 
CiMMlcal 


CAS  No. 


PEL 


Proposed 
KL 


Final  Ru?e 


1371  Stoddard  solvent 


1372  Styrene 


1397  Toluene 


1401  TridiloroetDylene 


IQS2-4M 

SOOppaTUK 

100  pp«  TW 

100  ppaTUA 

ioa-42-s 

100  PPM  TIM 

SO  ppa  TIM 

50  ppa  TIM 

200  ppa  Ceiling 

100  ppa  STEL 

100  ppa  STCL 

(5  ■in/3  lirs) 

MO  ppaPeak 

I09-M-3 

200  ppa  TIM 

100  ppa  TUA 

100  ppa  TIM 

300  pm  Ceiling 

ISO  ppa  STEL 

ISO  ppa  STEL 

•                   • 

(10ain/t  hrs) 

, 

SOOppaPeak 

^ 

79^1-4 

100  ppa  TIM 

2S  ppa  TIM 

SO  ppa  TIM 

200  pp«  Ceiling 

200  ppa  STEL 

(S  ■in/2  hrs) 

300  ppai  Peak 

•     OSHA's  TIM  liaits  tn  for  O-noor  exposures;  its  STEU  *n  for  IS  ainetes  unless  otfierwise 
specified:  and  iU  ceilings  are  peeM  net  to  be  exceeded  for  any  period  of  tiae. 


The  mechanism  by  which  exposure  to 
substances  induces  narcosis  is  poorly 
understood.  It  is  believed  that  CNS 
depressants  may  have  the  same 
mechanism  of  action  as  general 
anesthetics,  which  appear  to  produce  a 
reversible  effect  on  electrically  excitable 
neuronal  membranes. 

Dose-Response  Relationship  and 
Narcotic  Effects 

The  induction  of  narcosis  following 
exposure  to  narcotic  agents  is  expected 
to  follow  the  classical  S-shaped 
(sigmoidal)  ^ose-response  relationship. 
As  exposurelCwel  increases,  both  the 
percent  of  exposed  persons  affected  and 
the  severity  of  the  effect  increase. 
Although  it  is  not  loiown  whether  a  true 
threshold  exists  for  the  occurrence  of 
the  molecular  events  leading  to  narcosis 
(i.e..  disruption  of  electrical  impulses  in 
neurons),  there  is  usually  a  level  at 
which  most  exposed  individuals  will 
manifest  the  onset  of  sjrmptoms 
associated  «vith  narcosis.  The  no-effect 
level  for  a  particular  substance  is 
determined  largely  by  individual 
susceptibility,  the  extent  to  which  the 
material  is  absort>ed.  and  the  rate  at 
which  it  is  metabolized  and  eliminated. 

The  following  discussion  describes 
the  record  evidence  and  OSHA's 
findings  for  the  substances  in  this  group 
and  illustrates  the  material  health 
impairments  associated  with  worlcplace 
exposure  to  these  substances. 
BUTANE 

CAS:  10B-e7-a;  Oiemical  Formula:  C4H10 
H.&  No.  1044. 

Previously.  OSHA  had  no  limit  for 
butane.  The  ACGIH  has  a  TLV-TWA  of 
800  ppm  for  this  coloriess,  flammable 
gas.  The  proposed  PEL  was  800  ppm  as 
an  8-hour  TWA.  and  NIOSH  (Ex.  8-47. 
Table  Nl.)  concurs  with  this  limit.  The 
final  rule  promulgates  an  8-hour  TWA  of 
800  ppm. 

The  primary  risk  of  exposure  to 
butane  is  narcosis,  which  occurs  at  high 
exposure  levels.  Exposure  to  10.000  ppm 
butane  for  10  minutes  causes 
drowsiness,  but  there  are  no  reports  of 
systemic  toxicity  or  irritation  at  this 
level  (Gerarde  1963a.  as  cited  in  ACGIH 
198e/Ex.  1-3.  p.  10). 

In  rats,  the  4-hour  LCm  for  butane  is 
658  g/m*  or  about  280.000  ppm  (NIOSH 
1977i/Ex.  1-1182).  Humans  exposed  to 
1000  ppm  for  a  single  eight-hour  day,  or 
to  500  ppm  for  two-week  periods  of 
eight-hour  workdays,  showed  no 
harmful  subjective  or  abnormal 
physiological  responses  but  did  show  a 
reduced  visual  evoked  response  (VER) 
wave  amplitude  during  the  second  week 
(Stewart  Herrman.  Baretta  et  al.  1977/ 
Ex.  1-675).  OSHA  received  no 


comments,  other  than  NIOSH's  on 
butane. 

In  the  final  rule.  OSHA  is  establishing 
a  permissible  exposure  limit  of  800  ppm 
TWA  for  butane.  The  Agency  concludes 
that  this  limit  will  protect  workers 
against  the  significant  risks  of 
drowsiness  and  other  narcotic  effects, 
which  together  consitute  material  health 
impairments  and  are  associated  with 
exposures  at  the  uncontrolled  levels 
permitted  in  the  past  by  the  absence  of 
an  OSHA  limit 
seo-BUTYL  ALCOHOL 

CAS:  7B-S2-2:  Chimical  Formula:  CHs  CHi 

CHOHCH. 
HS.  No.  1049 

OSHA's  former  limit  for  sec-bufyl 
alcohol  was  ISO  ppm  as  an  8-hour  TWA. 
The  proposed  PQa  were  100  ppm  as  an 
8-hour  TWA  and  150  |qim  as  a  15-minute 
STEL.  and  NIOSH  (Ex.  8-47)  concurred 
with  these  limits.  In  the  final  rule.  OKiA 
is  establishing  an  8-hour  TWA  of  100 
ppm  but  is  not  adding  a  STEL  (see  the 
discussion  of  the  Agency's  policy  on 
STELs  for  this  rulemaking  in  Section 
VI.C17).  sec-Butyl  alcohol  is  a  coloriess 
liquid  with  a  strong,  wine-like  odor. 

The  acute  toxicity  of  sec-butyl  alcohol 
is  reported  to  be  lower  than  that  of  n- 
butanol  for  which  OSHA  is  establishing 
a  ceiling  of  SO  ppm.  The  oral  LDsuS  in 
rats  for  these  two  substances  are  6.5  g/ 
kg  for  sec-butyl  alcohol  and  4.4  g/kg  for 
n-butanol  respectively  (Smyth, 
Carpenter,  and  WeU  1951/Ex.  1-439). 
Liquid  sec-butyl  alcohol  is  less  injurious 
to  the  eyes  than  liquid  n-butanol 
(ACGIH  1986/Ex.  1-3.  p.  77). 
Occupational  exposures  to  sec-butyl 
alcohol  at  levels  of  about  100  ppm  were 
reported  not  to  be  associated  with 
difficulties  (Banks  1966.  as  cited  in 
ACGIH  19e6/Ex.  1-3.  p.  77). 

OSHA  received  a  comment  on  this 
substance  from  the  American  Industrial 
Hygiene  Association  (AIHA)  (Ex.  8-16). 
The  AIHA  noted  that  there  was  no 
evidence  to  support  a  STEL  for  this 
substance  and  reported  that  the  ACGIH 
intends  to  delete  this  STEL  OSHA  has 
arrived  at  the  same  conclusion,  and  the 
final  rule  thus  has  no  STEL  for  sec-butyl 
alcohol. 

OSHA  is  reducing  the  permissible 
exposure  limit  for  sec-butyl  alcohol  to 
100  ppm  TWA  to  afford  protection 
against  the  significant  risks  of  narcosis 
and  irritation,  which  are  material  health 
impairments  that  are  caused  by 
exposures  to  sec-butyl  alcohol  at 
concentrations  above  the  revised  PEL. 
The  Agency  condudes  that  this  limit 
will  substantially  reduce  this  risk. 
tert-BUTYL  ALCOHOL 
CASL  75-6&-0:  Chemical  Formula: 
(CH*),COH 


RS.  No.  1060 

OSHA  formeriy  had  a  limit  of  100  ppm 
for  tert-butyl  alcohoL  The  ACGIH  has  a 
TLV-TWA  of  100  ppm.  wiUi  a  TLV- 
STEL  of  ISO  ppm.  OSHA  proposed  to 
retain  the  8-hour  TWA  limit  of  100  ppm 
and  to  add  a  STEL  of  150  ppm  for  tert- 
butyl  alcohol  and  NVySk\  (Ex.  8-47. 
Table  Nl)  concurs.  These  limits  are 
established  by  the  final  rule.  At  ordinary 
temperatures  and  pressures,  tert-butyl 
alcohol  exists  in  the  form  of  coloriess. 
hygroscopic  crystals  (ACGIH  19e6/Ex. 
1-3). 

Although  similar  to  the  other  butyl 
alcohols  in  many  respects,  tert-butyl 
alcohol  is  more  volatile  and  has  a 
greater  potential  for  narcotic  effects 
than  other  butyl  alcohols  (Weese  1928/ 
Ex.  1-1073).  Mice  exposed  to  tert-butyl 
alcohol  exhibit  a  stronger  narcotic 
response  than  they  show  wdien  exposed 
to  normal  or  isobutyl  alcohol  (Weese 
1928/Ex  1-1073).  Repeated  daily  doses 
of  tert-butyl  alcohol  that  produced 
narcosis  were  not  fatal  in  animals 
(Schaffarzick  and  Brown  1952/Ex.  1- 
868).  In  humans,  contact  with  t-butyl 
alcohol  produces  erythema  and 
hyperemia  (Oettel  1936/Ex.  1-921). 
Except  for  NIO»Ts  submittal  OSHA 
received  no  comments  on  tert-butyl 
alcohoL 

In  the  final  rule,  OSHA  is  retaining  the 
8-hour  TWA  PEL  of  100  ppm  and  adding 
a  15-minute  STEL  of  ISO  ppm  for  tert- 
butyl  alcohol  The  Agency  concludes 
that  this  combiiuition  of  limits  will 
protect  against  the  significant  risk  of 
narcosis,  which  constitutes  a  material 
health  impairment  that  potentially 
occurs  at  levels  above  the  8-hour  TWA 
PEL. 
CYCLOPENTANE 

CAS:  287-42-3:  Chemical  Formula:' 

CHiCHtCHiCHiCHi 
H.S.  No.  1111 

Previously,  OSHA  had  no  limit  for 
cyclopentane.  The  proposed  PEL  was 
600  ppm  as  an  8-hour  TWA.  and  NIOSH 
concwred  with  this  limit  (Ex.  8-47, 
Table  Nl).  The  final  rule  promulgates 
this  limit  which  is  consistent  with  that 
of  the  ACGIH.  Cyclopentane  is  a  mobile, 
coloriess.  and  flammable  Uquid. 

The  existing  animal  data  indicate  that 
cyclopentane  is  a  narcotic  agent  As 
with  other  alicyclic  hydrocarbons, 
exposure  to  high  concentrations  causes 
excitement  loss  of  equilibrium,  stupor, 
coma.  and.  rarely,  respiratory  failure 
(Gerarde  1963a,  as  cited  in  ACGIH  1966/ 
Ex.  1-3,  p.  164).  No  major  animal  studies 
on  the  effects  of  cyclopenUne  exposure 
have  been  reported,  and  evaluations  of 
the  toxic  properties  of  this  substance 
have  therefore  relied  on  the  animal  data 
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for  B-pcBtaiM.  o-RmtaiM  ha*  Immi 
•ikowB  to  cauM  narooais  !■  animah  at 
•xpoauTM  of  9QC000  to  IJOlOOO  ppm  for  S 
to  60  mlnulM  (Abbritti.  SIracuaa. 
Cianchatti  •!  aL  197»/Bx.  1-Mt).  8«vann. 
Kwoo.  and  Hogan  (ia74/Bx.  1-134) 
raportad  that  a  coooantratten  of  13(XO0O 
ppm  ia  fatal.  Aimoat  oo  data  ara 
■vailabla  concerning  the  chronic  affects 
of  cvclopeatana  axpoaura. 

Abbritti.  SIracuaa.  QanchetU  et  aL 
(197B/BX.  1-406)  raportad  that  patrolaiun 
•olvaats  used  in  tha  Italian  shM 
industry  contain  up  to  18  percent 
cyclopenlana.  Workers  exposed  to  these 
solvents  have  developed 
polyneuropathy,  and  Oettel  (lOae/Ex.  1- 
B21)  reported  that  skin  exposure  to  such 
solvents  caused  burning  and  skin 
blistering  sAer  15  minutes  of  coolined 
contact  It  has  not  been  determined 
whether  the  irritation  was  cauaad  by 
cydopantana  or  by  cydopaatane  and 
other  substances,  such  ss  n-hexana.  in 
the  wivent.  OSHA  received  no 
comments  other  than  thoaa  from  NIOSH. 

In  the  Bnal  rule.  OSHA  is  establishing 
a  PEL  of  800  ppm  ss  sn  8-hour  TWA  for 
cydopantana.  OSHA  condudes  that 
occupational  expoaure  to  cydopantana 
poaea  a  significant  risk  of  irritation  and 
narooais.  which  constitute  material 
impairments  of  health  that  occur  at 
levels  somewhst  above  the  PEL 
established  in  the  Snal  rule. 
rTHYLBROMIDB 


CA&74-«i-«: 
K&NallSS 


CMlr 


OSHA  fomarlv  had  an  8^MMr  TWA 
limit  of  aoo  ppm  for  etfayt  bfonide.  Tha 
ACCIH  alao  haa  a  lioUt  of  300  ppn  aa  an 
8-hoar  TWA  and  280  ppn  as  a  15-adaota 
STEL.  The  propoeal  retained  the  PEL  of 
200  ppm  and  added  a  STEL  of  250  ppnv 
these  limits  sre  established  by  the  final 
rule.  Ethyl  bromide  ia  a  coloriasa.  Ugfily 
volatile,  flanunable  Uquid  with  en  ether- 
like odor,  it  becomes  yellow  when 
exposed  to  light  snd  sir. 

Tha  ooocantrations  of  ethyl  braodda 
reported  as  lethal  to  guinea  pigs  ara  3200 
ppm  for  9  boors  and  1700  ppm  for  12J 
hours  (Sayers.  Yant  Thomas,  and  Berger 
1929/Ex.  1-803).  von  Oettlnfsn  (IflSS/Ex. 
1-878)  reported  the  minimal  lethal 
concentration  of  this  substance  for  mice 
as3500Dpm. 

Ethyl  bnMnida  acts  as  a  central 
nervous  fyaiem  dsprssaaut  (narcotic); 
additionally,  sxpoaore  caoaes  irritation 
of  the  hmgs  and  congestion  snd  fatty 
degeneratioB  of  tha  bver.  tntastinal 
hemorrhage,  and  kidney  swelling. 
Several  daatha  have  bean  rspertad  fhm 
the  oaa  of  ethyl  bronide  ee  e  general 
anaadMtk:  (von  Oettingen  18B5/BX.  1- 
878).  The  record  contains  no 
submissions  on  tha  health  eflecta  of 


ethyl  liRNBKle  expuears  other  Hian  a 
submission  from  NIOSH  (Ex.  8-47.  Table 
H2:  T^.  S-86)  faidlcatli«  Its 
nooconcarranca.  NIOSH  noted  that  one 
stody  (Kariarallna  and  CisatuHina  1086) 
demonstrated  llvar  infury  and  disrupted 
liver  function  In  rats  axpoaed  4  hours 
dally  for  6  months  to  540  ppm  ethyl 
bromide.  NIOSH  sbo  reported  that  an 
NTP  inhalatioo  bioassay  to  assess  the 
cardnogenidty  of  ethyl  bromide  in  rats 
snd  mica  expMed  at  100,  200.  or  400 
ppm  was  scheduled  for  peer  review  in 
October  1068.  OSHA  will  review  this 
study  and  any  others  that  bacoaw 
available  on  this  substance  to  determine 
whether  further  action  is  warranted. 

In  die  final  rale.  OSHA  ia  rsUtaifa^  Its 
PEL  of  800  ppn  ss  an  8-hoar  TWA  and 
adding  a  15-BBlaate  STEL  of  no  npa  far 
ethyl  broaiide.  The  Agency  ooodadaa 
Uiat  dMae  Umils  wiH  worii  taMtker  to 
reduce  the  sifnlficant  risks  ef  narcosis, 
kidney  and  liver  damage,  and 
rssptratosy  irritatioa  all  meterlal 
impaimiaats  of  heeldi  thet  are 
assodated  witfi  oocapatieai 
to  alsveled  levela  of  ethyl  bfosside. 
CASOUNB 

Clwicsl  PocmMla.  None 


CA8: 1 

Previously.  OSHA  had  no  PEL  far 

soUna.  The  ACX^IH  has  a  80IVppai  9- 
lOurTWA  and  a  SOO^pa  IS-orinata 
STEL  for  this  substance.  OSHA 
propoaed  a  TWA  PEL  of  300  ppm  and  a 
STEL  of  8aa  and  theee  Units  are 
esUblished  in  die-final  rule. 

Studies  have  shown  that  axpuaure  to 
2000  ppm  of  gasoline  for  30  minntes 
produces  mild  anesthesia,  while 
exposure  to  concentrations  between  800 
and  000  ppm  for  one  hour  produces 
dixxiness  (Gerarde  Ifloaa  and  Runion 
197S.  both  as  died  in  ACCIH  196e/Bx. 
1-3.  p.  263).  However.  thMe  authors  also 
found  that  people  expoaod  to  gasoline  at 
concentrations  of  180  to  270  ppm  for 
several  hours  do  not  experience  sny 
symptoms  of  narcosis  bat  may.  as  Dr. 
Liem  (Ex.  46)  points  out,  experience  eye 
snd  throat  irritation. 

Several  conunenters  noted  that 
gasoline,  or  ipedfic  types  of  gasoline 
(i.e..  unleaded),  may  cause  kidney  and 
liver  damage  and  cancer,  in  addition  to 
CN8  effects  (Exs.  3-746. 6-47. 1M.  197; 
Tr.  vn.  pp.  70-78).  Dr.  PrankUn  Mirer. 
Director  of  the  Health  and  Safety 
Department  of  the  United  Auto  Workers, 
made  tha  following  statement,  whidi  is 
typicd  of  the  views  of  this  pxMip  of 
conunenters: 


■tedy  foend  iBcrMsed  kidney  temort  in  male 
rats  and  Hwer  leaMrs  In  liaisit  arfoe. 

Tha  rat  portlen  e(  dM  etady  gave  daflnHely 
clear  avklaaoa  of  cardnogaBic  scttvily. 
Kidney  lumora  appeared  ia  a  peep  of  rata 
•xpoaad  at  aS2  parte  per  aiilliaa.  allknaili  e 
statiaHcal  analyaia  was  not  rtooMnaalad  ia 
the  put>lished  report  CX  greater  oooceni  to 
BM  than  tha  cardnoganic  effect  was  that 
male  rata  aho  aellafad  a  fheiectattatic  toxic 
liidney  effsct|s|.  indicatione  of  Ihia  loxicMy 
appeared  aa  early  aa  three  to  six  months  ia 
rats  sxpoeed  el  47  perts  per  arilUon  (!>■  VH. 
PP^  70-71). 


NIOSH  shares  Uiese  ( 

commented  (Ex.  6-47.  Table  N6B)  diat 

gasobna  wotild  be  an  apptopciata 

candidate  for  a  full  Sectian  6(b) 

rulemaking. 

OSHA  ia  aware  diet  diere  is  s  recent 
and  rapidly  da¥akipin9  body  of  evidence 
about  other  heelth  eflecta  assodated 
with  expoeure  to  gasolina  and  other 
petroleum  materiala  and  diet  this  is  an 
active  area  of  toxicological  reaearch. 
However,  the  Agsncy  ayees  with  the 
American  Petroletim  Inatituta  (Ex.  124.  p. 
4)  diet  complex  and  difficult  scientific 
questions  remain  to  be  answered  before 
conchisioos  can  be  (hawn  about  theee 
other  potentially  toxic  effects  of 
gasolhw  expoeura.  OSHA  believes  that 
it  would  be  inappropriate  to  delay 
action  on  this  substance  at  die  present 
time.  NIOSH  repcesentatives  at  the 
hearing  (Tr.  pp.  »-l3a  3-131)  a^ned 
diet  in  die  abaence  of  a  NIOSH  REL  for 
gasoline,  promulgation  of  the  propoeed 
limits  would  constitute  an  appropriate 
first  step  in  affording  axpoaed  tvorkers 
protection  against  these  health  effecta. 

OSHA  is  establishii«  an  6-hour  TWA 
of  300  ppm.  supplemented  with  e  STEL 
of  500  ppm.  to  ensure  that  workplace 
exposure  levels  to  gasolina  do  not 
exceed  the  TWA  level  for  any  length  of 
time:  these  limits  are  intended  to  proled 
sgainst  narcosis.  OSHA  condudes  that 
the  8-hour  TWA  and  STEL  being 
promulgated  in  the  final  rule  will 
substantially  reduce  the  significant  risks 
posed  to  workers  exposed  to  gasoline  in 
their  places  of  work.  These  exposure- 
related  health  effects,  which  indude 
narcoais  and  liver  and  kidney  damage, 
deariy  coiutitute  material  impairmanta 
of  health  widiin  the  meaning  of  the  Act 
HEPTANB 


Tba  crvdal  study  la  radeflaiai  ^  toxidty 
of  aliphatic  liydrooartMoa  ia  aa  inhalation 
bioasaay  of  anlaaded  gaaoline  conducted  by 
the  Aawricaa  Patoelewa  laatitHta  ia  M84.  The 


CA&  143-«a-8:  Chaarical  Fonaole:  Ofa 

(CHihCK 
HS.  Na  1184 

The  former  OSHA  Umit  for  heptane 
was  800  ppm  as  sn  8-hour  TWA.  The 
ACCIH  TLVs  for  heptane  are  400  ppm 
as  a  TWA  and  500  ppm  as  a  STQ. 
NIOSH  (1977a/Ex.  1-233)  has 
recommended  thst  workplace  exposures 
to  heptsne  not  exceed  8S  ppm  es  a  full- 


shift  TWA  or  440  ppm  as  a  IS-oiinute 
ceiling  limit  The  proposed  PEL  and 
STEL  were  400  and  500  ppm. 
respectively,  and  these  limits  are 
established  by  the  final  rule.  Heptane  is 
s  dear,  flammable  liquid  which  is  highly 
volatile. 

Patty  and  Yant  (1929.  as  died  in 
ACCIH  Ises/Ex.  1-3.  p.  297)  reported 
that  exposure  to  1000  ppm  of  heptane  for 
6  minutes  caused  slight  dizziness  in 
humans;  exposures  to  higher  levels 
caused  vertigo,  incoordinatioa  and 
inappropriate  behavior.  These  authors 
also  reported  that  a  four-minute 
exposure  to  5000  ppm  produced 
complaints  of  loss  of  appetite  and 
nausea.  Based  on  this  information,  as 
well  as  on  animal  data  showing  10.000 
to  15.000  ppm  to  be  an  effect  level  for 
heptane-induced  narcosis  (Fuhner  1921. 
as  cited  in  ACCIH  lOea/Ex.  1-3,  p.  297), 
the  ACCIH  coaduded  that  heptane  was 
more  acutely  toxic  than  hexane.  The 
ACCIH  therefore  recommended  limits 
for  heptane  that  are  somewhat  lower 
than  the  limits  for  the  hexane  isomers. 

As  discussed  in  connection  with 
pentane  and  the  hexane  isomers.  NIOSH 
(1977a/Ex.  1-233)  has  recommended  the 
same  occupational  exposure  limits  fbr 
all  of  die  Q-Ca  alkanes  (Le..  350  mg/m* 
TWA  and  1800  mg/m*  aa  a  IS-minnte 
ceiling).  This  reoommendation  is  based 
on  NIOSH's  belief  diat  all  U-Ci  alkanes 
possess  a  potential  neurotoxic 
capebiUty  sfaidlar  to  that  of  n-hexane. 
OSHA  disagrees  tvidi  this  concept  (see 
the  discaaaion  of  diis  issue  in  Section  V 
of  the  preenMe);  the  Agency  finds  that 
the  neuroloxid^  censed  by  exposure  to 
n-hexane  is  die  recidt  of  tlw  ection  (rf  a 
unique  netabebte,  2.5-liexanedione;  the 
majority  of  reoord  eommenters  agreed 
widi  OSHA  that  n-hexane  is  uniqudy 
toxic  (Exs.  3-893. 3-900.  and  3-1246). 

NIOSH  does  not  concur  widi  die 
limits  being  established  for  heptane  (Ex. 
8-47.  Table  N2)  because  NIOSH 
believes  that  "^t  would  be  incorrect  to 
conclude  that  the  netirotoxic  properties 
ascribed  to  n-hexane  are  unique  to  this 
compound  (n-hexane).  Other  alkanes  or 
related  chemicals  (such  as  heptane)  that 
are  ultimatdy  metabolized  to  gamma 
diketone  may  have  similar  toxidty"  (Tr. 
m,  p.  110).  However,  OSHA  does  not 
agree  widi  NIOSH  diat  all  of  die  U-Ct 
alkanes  have  equal  toxidty  (see  the 
discussion  in  Section  V  of  the 
preamble);  OSHA  beUeves  that  n- 
hexane  ia  uniquely  toxic. 

The  AFL-aO  (Ex.  194.  p.  A-7) 
reiterated  iU  poaition  diat  OSHA  shoukl 
promulgate  a  10-ppm  limit  for  all  of  the 
petroleum  solvents,  including  heptane. 
However,  OSHA  has  determined  (see 
Section  IV  J))  diat  it  woukl  be 
inappropriate  at  this  time  to  enlarge  the 


scope  of  this  already  extensive 
regulation.  The  United  Auto  Workers 
(Ex.  197)  described  engineering  controls 
that  could  be  used  to  achieve  the  lower 
levels  the  unions  advocate  for  all 
petroleum  solvents:  these  are  discussed 
in  Section  VIL 

Because  heptane  is  considered  to  be 
more  acutely  toxic  than  hexane,  OSHA 
concludes  that  it  is  appropriate  to  revise 
its  limit  for  heptane  to  a  level  below  that 
established  for  the  hexane  isomers  to 
reduce  the  significant  risk  of  narcosis. 
which  is  a  material  health  impairment 
Therefore,  OSHA  is  revising  its  limit  for 
heptane  to  400  ppm  as  an  8-hour  TWA 
and  500  ppm  as  a  I5-minute  STEL  The 
Agency  condudes  that  the  TWA  and 
STEL  together  will  substantially  reduce 
this  significant  occupational  risk. 

HEXANE  ISOI^IERS 

CAS:  None:  Chemical  Pomiula:  (CHsbCit^ 

n(CH.)4CiHi 
H.S.  No.  1201 

Previously,  OSHA  had  no  limit  for  the 
hexane  isomers.  The  ACCIH  TLVs  for 
the  hexane  isomers  are  500  ppm  as  an  8- 
bour  TWA  and  1000  ppm  as  a  15-minute 
STEL  NIOSH  has  a  recommended  TWA 
limit  for  diese  isomers  of  100  ppm. 
supplemented  with  a  510-ppm  IS-minute 
ceiling.  The  proposed  and  final  rule 
PELs  are  an  6-hour  TWA  «rf  500  ppm  and 
a  15-minute  STEL  of  1000  ppm.  The 
hexanes  are  clear,  hi^ily  volatile  Hquids 
with  a  mild  gasoline-like  odor. 

A  study  1^  Drinker.  Yagtou.  and 
Wairen  (1943/Bx.  1-730)  shows  diat 
humans  exposed  to  1400  to  ISOO  ppm  of 
hexane  txpetienoBd  nausea  and 
headache.  Patty  and  Yant  (1929,  as  dted 
in  ACCIH  199B/EX.  1-^  p.  307)  found 
that  a  lOnninute  exposure  to  SOtX)  ppm 
caused  giddiness  and  diiainess  in 
exposed  subjects.  A  study  by  Nelson. 
Enge,  Ross  et  al.  (1943/Ex.  1-06)  showed 
no  effects  in  onaodimated  subjects 
exposed  to  hexane  isomers  in 
concentrations  of  500  ppta.  but  narcotic 
effects  have  often  been  seen  in  subjects 
exposed  at  levels  above  1000  ppm 
(Elkins  1959d,  as  dted  in  ACCIH  1086. 
Ex.  1-3.  p.  307).  The  ACCIH  based  its 
limit  primarily  on  the  Nelson,  Enge.  Ross 
et  al.  (1943/Ex.  1-66)  shidy. 

NIOSH  recommends  limits  for  the 
hexane  isomers  of  100  ppm  as  a  10-hour 
TWA  and  510  ppm  as  a  15-minute  short- 
term  limit  These  recommendations  are 
based  on  human  and  animal  evidence 
showing  that  exposure  to  n-hexane 
befow  concentrations  of  500  ppm  is 
assodated  with  the  devefopment  of 
pdyneuropathy  (Inoue.  Takeochi. 
Takeudu  et  al.  1970/Ex.1-75:  Miyagaki 
1967/Ex.  1-198):  NIOSH  (1977a/Ex.  1- 
233)  did  not  distinguish  between  n- 
hexane  and  other  hexane  isomers  when 


making  its  recommendation  for  an 
exposure  limit.  NIOSH  concluded  that 
all  of  the  Ck-C«  alkanes  are  potential 
neuropathic  agents  and  should  have  the 
same  PELs  as  those  established^for  n- 
hexane.  - 

OSHA  disagrees  widi  NIOSH  that  all 
C»-Ci  alkanes  are  potential  neuropathic 
agents.  As  discussed  in  Section  V  of  the 
preamble.  OSHA  believes  that  a 
metabolite  of  n-hexane  (2.5- 
hexanediooe)  is  responsible  for  the 
unique  neurotoxic  properties  of  n- 
hexane  (see  also  the  discussion  of  n- 
hexane  in  Section  VI.Cl  of  the 
Preamble).  Thus  OSHA  agrees  with  the 
ACCIH  diat  "it  seems  unhkely  that  all 
the  hexanes  would  follow  the  same 
metabolic  route  in  the  body  (as  n- 
hexanej,  in  view  of  the  marked 
variations  in  structure  of  the  molecule" 
(ACCIH  1986/Ex.  1-3.  p.  307).  The 
majority  of  conunenters  supported 
OSHA's  condusion  that  n-hexane  is 
uniquely  toxic  because  of  the  presence 
of  2i5-hexanedione  and  that  the  other 
alkanes  are  not  toxic  in  this  way  (Exs. 
3-503,  3-866.  and  3-1246).  However,  the 
AFL-CIO  (Ex.  194.  p.  A-7)  argued  for  a 
lower  limit  for  the  hexane  isomers  and 
all  petroleum  solvents  (see  the 
discussion  for  heptane,  above),  and  the 
UAW  (Ex.  197)  noted  that  controls  are 
available  to  reduce  exposures  (see 
Section  VII  for  a  discussimi  of 
feasibility). 

After  revienving  the  evidence  died  by 
the  ACCIH  (1986/Ex.  1-3).  N106H 
(1977a/Exl-233),  and  conunenters  to  the 
record.  OSHA  finds  that  workers 
exposed  to  hexane  isomers  are  at 
significant  risk  of  expaieocittg  narcosis 
and  of  developing  netiropathy  at 
exposure  levels  above  the  new  PELs. 
The  Agency  condudes  that  establishing 
an  8-hour  TWA  of  500  ppm  and  a  15- 
minute  STEL  of  1(Xn  ppm  will 
substantially  reduce  these  risks.  OSHA 
finds  that  both  narcosis  and  netiropathy 
constitute  material  health  impeirments. 

ISOAMYL  ALCOHOL  (PRIMARY  AND 
SECONDARY) 

CAS:  123-51-3:  Chemical  Fonnula: 
(CHifcCHCHiCHrfJH— Primary: 
(CtH»):CHOH— Secondaiy 

HS.  Na  1218  , 

OSHA's  former  limit  for  the  isourayl 
alcohols  was  100  ppm  as  an  8-hour 
TWA.  The  ACCIH  has  established  an  8- 
hour  TLV-TWA  of  100  ppm  and  a  15- 
minute  STEL  of  125  ppm  for  these 
substances,  which  are  coforiess  liquids 
that  have  pungent  tastes  and  an 
alcoholic  odor  that  causes  coughing. 
OSHA  proposed  to  retain  the  8-hour 
TWA  hmit  of  100  ppm  and  to  add  a  125- 
ppm  15-minute  STEL  NIOSH  (Ex.  8-47. 
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Tabic  Nl)  ooncws  with  lh«M  Ualla.  Tha 
final  nila  raUins  Iha  10>H»|»«a  S-lwwif 
TWA  and  adds  a  IXS-ppn  STBL  for 
Moamyl  aioolMiL 

In  rate,  tha  oral  LCU  for  tha  primary 
iaoamyi  alcohol  is  7.07  sigAf  (Smyth. 
Carpanlar.  WaU  at  aL  1«Qe/&c.  1-442). 
Haoard.  MiUar.  and  Grsanbatf  (1945/ 
Ex.  1-080)  datennlnad  that  isoamyl 
alcohol's  anasthatic  toxicity  was 
approximately  12  times  hi^er  than  that 
of  ethyl  alcohol,  ivhich  has  s  TLV-TWA 
of  1000  ppm.  Exposure  to  isoamyl 
alcohol  is  not  sssodsted  with  chronic 
effects. 

Smyth  (1980/Ex.  1-750)  reported  that 
the  principal  effect  of  Inhalation 
exposure  to  this  substance  is  narcosis, 
snd  that  a  100-ppm  level  would  protect 
exposed  workers  sgaixut  significant 
nsrcosis  but  not  against  soma  irritation. 
Nalsoa  Bnge.  Ross,  and  co-workars 
(1043/Bx.  1-00)  stated  that 
unacclimatized  human  voluntaart 
reported  upper  respiratory  tract 
irritation  after  brief  exposures  to  an 
Isoamyl  alcohol  coocantration  of  100 
ppm.  and  ob(actioaabla  aye  and  mucous 
mambrana  irritation  at  short-term 
exposures  to  ISO  ppm.  With  tha 
excepUon  of  NlOSH's  submittal  OSHA 
received  no  commanto  on  iaoamyi 
alcoDOi. 

In  tha  final  rule.  OSHA  is  retainii^  the 
•-hour  TWA  of  100  ppm  and  addii^  a 
15-minute  STEL  of  12S  ppm  for  tha 
Isoamyl  alcohols  (primary  and 
sacoodary).  OSHA  mnchidaa  that  a 
short-term  limit  is  oaoaaaary  bacaosa 
the  chemically  induced  aya  and  throat 
irritation  associated  with  expoaura  to 
the  Isoamyl  alcohols  is  an  acuta  afisct 
that  occurs  at  ooncantratiaiia  only 
slightly  higher  than  tha  lOO-ppas  0-hour 
TWA;  in  addiUoa  significant  narooais 
occurs  at  tha  levels  pannittad  by  Iha 
abaanoe  of  a  STEL  Tha  Agancy 
concludes  that  both  tha  TWA  and  STBL 
limito  are  necessary  to  ensure  that 
workers  are  protected  against  tha 
material  impairments  represented  by 
significant  narcosis,  ss  well  as  the  eye. 
noee.  and  upper  respiratory  tract 
Irritation  known  to  be  assodatad  with 
brief  expoeures  to  isoamyl  alcohol  at 
levels  above  100  ppoi. 

BOPHORONB 


CA&7»-a»-l: 

liaNaun 


Chsailcal  Focamla:  CcHmO 


Tha  fanner  OSHA  limit  (or  iaophorooe 
was  25  pfMB  as  an  ft4iour  TWA.  Tha 
ACCIH  has  estabbahad  a  S^ipaiTLV  as 
a  oaiUng  limit,  and  N106H  racooaniands 
a  wofk^aoe  standard  of  4  ppn  as  an  S- 
bour  TWA  for  iaophoraoa.  Iaophorooe  ie 
a  oolorlass  liquid  at  room  taaparatura. 
and  it  has  a  camphor-Ilka  odor.  Tha 
propoead  Umit  waa  4 1 


TWA:  NKMH  (Ex.  8^17.  TaUa  Nl) 
ooncura.  This  is  tha  Umit  pronulgalad  by 
tha  final  rule. 

Stadiaa  in  anhnab  and  with  human 
volunteers  indlcala  that  expoeures  to 
high  concentrations  of  isophofooa  cause 
nephrotoxic  snd  other  sdverse  affects.  A 
paper  by  Smyth.  Seaton.  and  Plachar 
(1942/Ex.  1-378)  reported  that  guines 
pigs  and  rate  axpoead  to  550  ppm 
isophorona  for  six  weeks  demonstrated 
degenerative  changes  in  the  kidneys  and 
liver.  At  an  exposure  level  of  25  ppm.  no 
adverse  effects  were  noted,  but  st  SO 
ppm.  the  liver  of  one  snimal  and  the 
kidnejrs  of  four  others  ware  damaged. 
The  entire  group  of  20  animals  expoeed 
at  50  ppm  survived,  but  2  of  18  animals 
died  after  this  level  wss  raised  to  100 
ppm  (Smyth.  Beaton,  and  Fischer  1042/ 
Ex.  1-378).  Volunteers  expoeed  for  a  few 
minutes  to  isophorone  vapor  at 
concentrations  between  40  and  400  ppm 
experienced  eye,  nose,  snd  throat 
irritation;  several  subiecte  exposed  at 
tha  20D-ppm  level  developed  baadacha. 
nausea,  faintness.  dininass.  and  a 
feeling  of  sulfocatiaa  (Smyth  and  Saaton 
1040a/Bx.  1-377).  SUvetman.  Schulta. 
and  First  (104e/Bx.  1-142)  raportad  that 
volunteers  expoaad  to  25  ppn 
isophorona.  tha  former  OSHA  FBL. 
complained  of  irritaUoa  of  tha  eyas. 
noae.  and  throat  Another  study 
conducted  by  the  Westara  Elaclric 
Company  (Wars  1973.  as  dtad  in 
ACGIH  1980/Bx.  1-4.  p.  333)  raportad 
that  workers  axpoead  for  a  ooa-moath 
period  to  lavela  of  5  to  8  ppm  Isophonaia 
demonstrated  fatigue  and  malaiae. 
When  the  workplace  level  was  reduced 
to  between  1  and  4  ppm.  there  were  no 
oomplainte  of  advarae  effects.  The 
NIOSH  criteria  document  for  the 
ketonea  (1978f.  as  dtad  tai  AOGIH 1988/ 
Ex.  1-3,  p.  333)  notes  that  all  of  tha 
ketones  are  central  nervous  system 
depressante  and  that  workplace 
expoeures  to  more  than  one  ketone  may 
produce  additive  effiscts. 

A  comment  from  tha  New  Jersey 
Department  of  Public  Health  (Ex.  144) 
urged  OSHA  to  use  EPA's  IRIS  data  to 
set  8  limit  for  isophorone.  The  use  of 
nUS  dats  is  discussed  in  Section  VLA. 

la  the  final  rule.  OSHA  is  reducing  ite 
8-hour  TWA  PEL  of  25  ppm  to  an  8-hour 
TWA  of  4  ppm  to  protect  workers 
against  the  significant  risk  of  fatigue, 
nausea,  and  headaches,  which  together 
constitute  material  haaldi  impalrmente 
that  have  baan  danonstrated  to  occur  at 
iaophorooe  levels  between  5  and  8  ppm. 
Tha  Agency  ooodudas  that  this  limit 
will  subatantiaUy  rsduoa  Ihoea 
occupatiooal  risks. 


kSTHYLCHLOIIlDB 

CA8: 7«-«7-3:  CHEMICAL  FORMULA: 

O^Cl 
H&NaUS4 

OSHA's  former  limite  for  methyl 
chloride  were  100  ppm  as  an  8-hour 
TWA.  200  ppm  as  a  ceiling  (not  to  be 
exceeded  for  more  than  five  minutes  in 
sny  three-hour  period),  and  300  ppn  as 
s  peak.  The  ACGIH  hss  a  SO-ppm  g^Kwr 
TLV-TWA  limit  and  a  100-ppm  15- 
minute  STEL  for  this  substance,  and 
NIOSH  reconunends  the  lowest  feasible 
limit  because  it  coiuiders  methyl 
chloride  s  potential  occupational 
carcinogen.  The  proposed  PELs  were  50 
ppm  ss  an  8-hour  TWA  and  100  ppm  as 
a  15-minute  STEL:  the  final  rule 
establishes  these  limite.  Methyl  chloride 
is  a  colorless,  sweet-smelling  gas. 

There  is  considerable  evidence  in 
humans  and  some  in  animals 
demonstrating  that  exposure  to  methyl 
chloride  by  inhalation  or  dermal 
absorption  produces  narcosis  and  other 
central  nervous  system  effects,  induding 
respiratoiy  failure  and  deatib  (ACGIH 
1988/Ex.  1-3,  p.  380).  In  animals, 
repeated  exposures  to  900  ppm  or  to 
higher  concentrations  can  be  life- 
threatening,  but  expoeures  to  300  ppm 
far  84  weeks  caused  no  apparent  effecte 
(Smith  and  von  Oettingen  1947/Ex.  1- 
527). 

Raporte  in  aarher  literature  described 
by  FaiihaU  (1988a/Bx.  1-848)  indicate 
that  moderate  (not  further  specified) 
axpoaure  causes  ocular  symptoms  that 
may  persist  for  weeks,  while  high  (not 
further  qwdfiad)  exposure  has  severe 
affacte  on  the  central  nervous  system. 
Patty  (19e3a/Bx.  1-855)  stetes  that 
serious  axpoaure  cauaas  central  nervous 
system,  liver  and  kidney,  and  bone 
marrow  effecte.  with  symptoms  of 
ataxia,  staggering  gait  weakness, 
tremors,  vertiga  speaking  difficulty,  and 
blurred  vteion.  ^rmptoois  may  be  of 
several  weeks'  duration  or  may  even  be 
peiTnanent  (Patty  1908a/&(.  1-855). 

The  Dow  Chemical  Company  (as  died 
in  ACGIH  198e/Ex.  1-3.  p.  380)  studied 
the  methjrl  chkwide  exposures  of 
employees  in  54  )ob  classiflcations  over 
a  four-month  period.  Exposures  ranged 
from  5  to  78  ppm  methyl  chloride  (8-hour 
TWAs),  averaged  30  ppm  over  the  work 
shift  snd  oocasiooally  induded  peaks 
as  high  as  440  ppm.  Medical 
examination  of  these  workers  revealed 
no  detecteble  effecte  of  methyl  chloride 
exposure.  However,  average  eight-hour 
expoeures  in  the  range  of  196  to  475  ppm 
cauaad  symptoms  of  weakness, 
drowsinssa,  staggering  gait  thickness  of 
the  toogne.  aod  measory  lapeee  in  i 
of  the  axpoead  employees  Dow 


Chemical  Company,  as  dted  in  ACGIH 
198B/EX.  1-3.  p.  380). 

In  a  study  of  six  cases  of  industrial 
methyl  chloride  poisoning,  workers 
chraoically  expraed  to  leveb  between 
200  and  400  ppm  developed  neurotoxic 
symptoms  after  two  or  more  weeks  of 
exposure  (Schamweber.  Spears,  and 
Cowles  1974/Ex.  1-664).  Symptoms 
included  drowsiness,  dizzhiess,  mental 
confusion,  clouded  vision,  staggering 
gait  and  slurred  speech,  and  symptoois 
sometimes  recurred  after  apparent 
recovery  and  in  the  abaence  of  renewed 
exposure. 

Repko  aod  co-workers  (197e/Ex.  1- 
1165)  found  that  urarkers  exposed  to 
concentrations  of  methyl  chloride 
ranging  fatim  7.4  to  70  ppm  but  averaging 
33.8  ppm  displayed  a  significant 
performance  d«a«roent  and  that 
exposures  bdow  100  ppm  produced 
significant  but  tranaitory  changes  in 
functional  capadty.  OSHA  wiU  cooimue 
to  monitor  the  toxicological  evidence  for 
methyl  chloride  and  wiU  re-evaluate  the 
substance  if  this  evidence  suggeste  that 
this  is  appropriate. 

OSHA  rec^vad  commmte  on  methyl 
chloride  fnm  NIOSH  and  the  Methyl 
Chloride  Indaatiy  Aaaodation.  NIOSH 
believes  that  mettiyl  chloride  ia  aa 
appropriate  substance  for  a  section  8(b) 
rulemaking  becauae.  ia  NlOSH's  view, 
methyl  dihirida  is  a  potential 
oocufMlfoaal  carciaogan  (Ex.  8-47;  Tt.  3, 
pp.  97-08).  Tha  AFLrOO  (Ex.  194) 
agrees  with  NiOSH  oo  this  point  The 
Methyl  Chkrida  hidustiy  Association 
(MOA)  faMhcatad  ite  support  of  OSHA's 
proposed  PELs  far  this  substance  and 
submitted  material  suggesting  that 
methyl  cfafaride  may  not  be  a  potential 
occupatiooal  cardoogen  (Ex.  148,  pp.  2- 
4).  MOA  submitted  to  the  record  a  copy 
of  the  lARC  monograph  and  recent 
supplement  on  methyl  chloride,  which 
conclude  that  the  evidence  for  the 
carcinogenidty  of  methyl  chloride  is 
inadequate  in  both  animals  and  humans. 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  of  50  ppm  and  a  15- 
minute  STEL  of  100  ppm  for  mediyl 
chloride.  The  Agency  condudes  diat 
these  two  limite  together  will 
substantially  reduce  the  significant  risk 
of  neurotoxic  effeds,  including 
functional  impairment  performance 
decrements,  headaches,  dizziness, 
slurred  speech,  and  staggering  gait 
which  together  constitute  material 
impairmente  of  health.  These  effecte 
have  been  associated  with  exposure  to 
this  substance  at  the  levels  permitted  by 
OSHA's  fonner  PEL.  OSHA  will 
continue  to  monitor  the  literature  on  the 
toxidty  of  methyl  chloride  to  determine 
whether  ottw  action  is  appropriate. 


METHYL  CHLOROFORM  (1.1.1- 
TRICHLOROETHANC) 

CAS:  n-S6-9i  Chemical  Formula:  CHiCCis 
H.S.  Na  12SS 

Previously.  OSHA  had  an  8-hour 
TWA  limit  of  350  ppm  for  methyl 
chloroform.  The  ACGIH  has  established 
the  same  TWA  limit  in  addition  to  a 
TLV-STEL  of  450  ppnu  NIOSH 
recommends  a  15-minute  ceiling  limit  of 
350  ppm.  The  Agency  proposed  to  retain 
ite  8-hour  TWA  Hmit  and  to  add  a  STEL 
of  450  ppm:  NIOSH  concurs  that  these 
limite  are  appropriate  but  would  express 
them  as  ceilings  rather  than  as  TWAs 
(Ex.  8-47,  Table  N7).  The  final  rule 
retains  an  8-hour  TWA  of  350  ppm  and 
adds  a  STEL  of  450  ppm  for  methyl 
chloroform,  which  is  a  dear, 
nonflammable  liquid. 

The  primary  health  effecte  associated 
with  exposure  to  methyl  chloroform  are 
anesthesia  and  cardiac  sensitization. 
The  oral  toxidty  of  methyl  chloroform  is 
low,  with  UXo  values  ranging  fixHu  5.7  to 
12.3  g/kg  for  rats,  mice,  rabbits,  and 
guinea  pigs.  This  substance  does, 
however,  defat  the  skin  on  contact 
causing  redness  and  scaling  (Torlielson. 
Oyen.  McCoDister.  and  Rowe  1958/Ex. 
1-768).  Skin  absorption  is  relatively 
insignificant:  The  acute  precutaneous 
UJk*  in  rabbite  u  greater  than  16  g/kg. 
and  sKgfat  reversible  irritation  was 
observed  from  applications  of  0.5  g/kg 
to  rabbit  skin  for  00  days  (Torkelmn. 
Oyen.  McCoUiiter.  and  Rowe  19S8/Ex. 
1-768).  Repeated  exposures  of  animals 
to  concentratioas  between  1000  and 
10.000  ppm  for  three  months  produced 
anesthesia  and  lung  and  bver  damage  in 
some  species,  but  exposure  to  500  ppm 
of  methyl  chloroform  vapor  for  seven 
hours  daily,  five  days/week  for  six 
months  caused  no  toxic  changes  in 
guinea  pigs,  rabbits,  or  monkeys 
(Torkeison,  Oyen.  McCoUister.  and 
Rowe  lOSB/Ex.  1-768).  Other  animal 
studies  (Gefaring  lOOO/Ex.  1-637;  iHaa. 
Evans,  and  Hine  1958/Ex.  1-754:  Rowe. 
Wujkowski.  Wolf  et  aL  1963/Ex.  1-687) 
have  reported  that  methyl  chloroform 
has  low  hepatotoxidty.  but  cardiac 
sensitization  has  occurred  at  hi^  doaes 
(5000  to  lOMO  ppm)  (Rennidu  Mahon. 
Moe.  and  Seevers  194e/Ex.  1-864; 
Trochimowicz,  Retnhardt  Mullin  et  aL 
1976/Ex.  1-082).  Teste  in  rate  and  mice 
for  teratogenidty  and  carcinogenidty 
have  demonstrated  negative  resulte 
(Scfawetz.  Leong,  and  Gefaring  1975/Ex, 
1-757:  NI09I  1976m.  as  dted  in  ACGIH 
198e/Ex.  1-3.  p.  382:  Weisberger  1977/ 
Ex.  1-684). 

In  humans,  it  has  been  reported  that 
anesthetic  effecte  may  begin  to  occur  at 
methyl  chloroform  concentrations 
approaching  500  ppm  (Stewart  Gay. 


Schaffer  et  aL  1980/Ex.  1-629).  Deaths 
from  anesthesia  and/or  cardiac 
sensitization  have  been  noted  in 
employees  working  in  confined  ireas 
(Patty  1963d/Ex.  1-856).  Kramer  9nd  co- 
workers (1978/Ex.  1-515)  conducted  an 
epidemiological  study  of  men  and 
wromen  exposed  for  periods  ranging 
from  several  months  to  six  years  to 
methyl  chlorofotm  at  levels  that 
occasionally  exceeded  200  ppm;  when 
compared  to  matched-pair  controls,  no 
adverse  exposure-related  effecte  were 
found  (Kramer.  Ott  Fulkerson  et  aL 
1978/Ex.  1-515). 

Commenters  supplied  conflicting 
evidence  to  the  record  on  the  toxidty  of 
methyl  chloroform.  The  Workers 
Institute  for  Safety  and  Health  (WISH) 
(Ex.  11&  Tr.  pp.  7-134, 135)  noted  that 
there  is  an  extensive  amount  of  recent 
information  on  this  substance.  In 
particular,  WISH  mentioned  three  recent 
studies  (McLeod  et  aL  1987,  Karissoo  et 
al.  1987.  and  Mackay  et  al.  1987)  that 
demonstrate  that  methyl  chloroform 
causes  chronic  cardiac  toxidty  on  loog- 
term  exposure,  may  have  toxic  effecte 
on  brain  cells,  and  may  cause 
behavioral  changes  afier  35-hour 
exposures  to  175  to  350  ppntL  WISH 
believes  that  these  studies  and  others 
warrant  a  further  reduction  in  the  PELs 
for  mediyl  chloroform.  However,  the 
Halogenated  Solvente  Industry  AlKanoe 
(Ex  188)  criticized  these  studies  and 
beHeves  tfut  the  PELs  for  methyl 
chloroform  are  appropriate. 

In  the  final  rule,  OSHA  is  retaining  ite 
PEL  of  350  ppm  as  an  8-hour  TWA  and 
adding  a  STEL  of  450  ppm  for  methyl 
chloroform.  The  Agency  condudes  that 
this  combined  PEL-STEL  hmit  will 
proted  woriiefs  against  the  significant 
risk  of  narcotic  and  cardiac-sensitizing 
effects,  whidi  constitute  material  health 
impairmente  diat  are  potentiaUy 
associated  witfi  exposure  to  methyl 
chloride  at  the  devated  short-term 
levels  permitted  by  an  8-hour  TWA  hmit 
alone. 
OCTANE 

CAS:  111-65-S:  Chemical  FocnuUa: 

CH.(CHibCt^ 
H.S.Nal29B 

OSHA's  former  hmit  for  octane  waa 
500  ppm  as  an  8-hour  TWA.  The  ACGIH 
has  a  300-ppm  TWA  and  a  375-ppm 
STEU  NIOSH  (ig77a/Ex  1-233) 
recommends  a  7S-ppm  lO-honr  TWA 
and  a  385-ppm  15-mittute  ceiling  Umit 
The  proposed  PELs  were  an  8-hour 
TWA  of  300  ppm  and  a  IS-minute  STEL 
of  375  ppm.  and  these  are  the  limite 
promulgated  in  the  final  rule.  n-Octane 
is  a  colorless,  flammable  liquid  with  an 
odor  like  that  of  gaaanoe. 
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Mice  txpoaed  to  ocUuM 
concentrations  of  6800  to  13.700  ppm 
d«v«k>pad  narootia  within  30  to  80 
minutM  (FUhiMT  18X1.  u  dtad  in  AOCIH 
188e/Bx.  1-3.  p.  448).  Flury  and  Zcrnik 
(ISSlh.  u  dtMl  in  ACGIH  188e/Bx.l-3. 
p.  448)  believed  the  narcotic 
concentration  in  huinana  to  be  5000  ppm: 
Patty  and  Yant  (1928.  as  dted  in  ACGIH 
1886/Ex.  1-a.  p.  448)  placed  the  narcotic 
concentration  at  8000  ppm.  Based  on 
this  informs  tioa  the  ACGIH  conduded 
that  octane  was  1  Jl  to  2  times  mors  toxic 
than  heptane,  and  recommended  TLVa 
of  300  ppm  TWA  and  375  ppm  8JEL. 

As  discuaaed  in  more  detail  in  Section 
V  of  the  preamble  and  in  the  discussions 
above  for  the  other  (U-Ct  alkanes,  the 
NI06H  (1977a/Bx.  1-233)  recommended 
limits  for  octane  are  based  on  NlOSIf  s 
belief  that  all  U-C*  alkanes  present  a 
neurotoxic  haxard  similar  to  that  of  n- 
hexane.  OSHA  disagrees  with  this 
condusion  and  has  found  Instead  that 
the  neurotoxic  properties  of  n-hexane 
are  unique  among  the  substances  in  the 
alkane  series.  N108H  continues  to 
reooounend  these  knver  limits  for  all  of 
the  Q-C«  alkanes.  induding  octane  (Bx. 
8-C7.  Table  N2:  Tr.  3-88  to  122).  The 
AFI^OO  (Ex.  104)  and  the  UAW  (Ex. 
197)  made  the  same  comments  for 
octane  as  for  heptane  (see  the 
discussion,  above). 

The  Chevron  Corporation  (Bx.  3-880) 
obiected  to  the  propoeed  short-term 
exposure  limit  for  octane  on  the  grounds 
that  studies  showing  narcoaia  at 
concentrations  of  SOOO  and  8000  ppm  do 
not  provide  a  justification  for  a  STEL  In 
addition.  Chevron  stated  that  "as  a 
practical  matter,  a  8TBL  that  Is  only  2S 
percent  greater  than  the  TWA  value 
suggests  a  level  of  precision  that  simply 
does  not  exist  in  exposure  assessment 
techniques.  Variations  in  sampling  and 
analytical  methodologies  combined  with 
normal  statistical  variability  in  exposure 
patterns  make  it  impossible  to  reliably 
distinguish  between  exposures  that 
differ  by  only  20  to  25  percent 
Intuitively,  it  is  not  reasonable  to 
conclude  thai  a  concentration  that  Is 
slightly  above  an  acceptable  8-hour 
exposure  level  would  be  unaafe  for  a  IS- 
minute  exposure"  (Ex.  3-800^  p.  3). 

In  response  to  Qievroo.  08HA  notes 
that  octane  is  considered  more  toxic 
than  heptane,  for  which  OSHA  is 
establishing  limits  of  400  ppm  as  an  8- 
hour  TWA  and  500  ppm  as  a  15-minute 
8TEL  Short-term  effects  have  been 
observed  In  humans  and  animals 
expoeed  to  the  hexane  Isomers  at  levris 
below  SOO  ppm  (Nelson.  Bnas.  Roes  et  aL 
1043/Ex.  l-ao).  and  OSHAflnda  it 
appropriate  to  establish  a  8TBL  for 
octane  and  several  other  alkanes  to 


protect  against  these  narcotic  eflacts. 
OSHA  disagrees  with  Chevroa  that  it  is 
not  possible  to  distingniafa  between 
octane  exposures  of  300  ppm  and  those 
of  375  ppm;  although  a  ±  2frperoent 
level  of  predsion  may  be  diCBcult  to 
achieve  at  very  low  contaminant 
concentrations,  there  should  be  no 
sampling  and  analytical  difficulty  at  the 
levels  being  considered  here.  Finally, 
OSHA  notes  that  a  theoretically 
possible,  although  unlikely,  exposure 
scenario  that  could  occur  with  an  8-hour 
TWA  limit  of  300  ppm  alone  would  be 
an  excursion  of  up  to  9000  ppm:  such  an 
expoeure  could  produce  serions  CMS 
effects  in  expoeed  workers.  Thus,  the 
purpoee  of  the  375-ppm  STEL  is  to 
ensure  that  the  TWA  Umit  is  not 
exceeded  for  any  substantial  period  of 
time  and  that  exposures  are  effectively 
controlled. 

In  the  final  rule.  OSHA  is  revising  its 
limits  for  octane  to  300  ppm  as  an  6-hour 
TWA  and  375  ppm  as  a  15-minute  STEL 
The  Agency  amdudes  that  these  limits 
will  protect  woikert  from  the  significant 
risks  of  narcosis,  a  material  health 
impairment  that  is  aaaodated  with 
octane  exposures.  OSHA  believes  that 
these  limiU  will  subetantiaOy  reduce 
these  significant  risks. 
PBNTANB 

CAS:  10»-a6-0(  Chemical  Formula:  CJIm 
KS.  No.  1308 

Previously.  OSHA's  limit  for  pentane 
wes  1000  ppm  TWA.  In  1971^  the  ACGIH 
adopted  a  eoo-ppm  TLV-TWA  and  a 
750-ppm  TLV-STEL  NI08H  (1977a/Ex. 
1-233:  Ex.  8-«7.  Table  N2)  has 
recommended  that  workplace  expoeures 
to  pentane  not  exceed  120  ppm  as  a  10- 
hour  TWA  and  810  ppm  as  a  15-minute 
short-tenn  limit  The  propoeed  and  final 

rule  PELs  are  000  ppm  as  an  6-bour 

TWA  and  750  ppm  as  a  15-minute  STEL 
Pentane,  a  coloriesa.  flammable  liquid 
with  a  gasoline-like  odor,  is  usually 
encountered  in  volatile  petroleum 
fractions,  some  of  which  sre  used  as 
solvents.  Pure  pentrane  is  used  as  a 
blowing  agent  for  plastics,  in  solvent 
extraction,  and  in  ice  manufacture. 

Fairhall  (1967c/Ex.  1-184)  sUted  that 
narcosis  snd  mucous  membrane 
irritation  were  the  only  reported  toxic 
effects  resulting  from  expoeure  to 
pentane.  The  reported  lethal 
concentration  in  humans  is  130.000  ppm 
(Flury  snd  Zemik  lOSlj/Ex.  1-994: 
Swann.  Kwon.  and  Hogan  1974/Ex.  1- 
124).  According  to  Patty  and  Yant  (1929. 
as  dted  in  ACGIH  198e/Ex.  1-3.  p.  403). 
humans  exposed  for  10  miniAes  to  SOOO 
ppm  did  not  complain  of  any  adverse 
symptoms. 

In  s  report  by  Gaultiar.  RaneureL  Piva. 
and  Efthymioc  (1973/Ex.  1-123).  five 


cases  of  polyneuropathy  occurred 
among  employees  expoeed  to  a  solvent 
containing  80  percent  pentane.  14 
percent  heptane,  and  5  percent  hexane. 
Based  largely  on  diis  report  NIOSH 
(1977a/Bx.  1-233)  recommended  the 
same  occupational  limit  for  all  Ct-Ct 
alkanes  as  for  the  neurophatic  agent  n- 
hexane  (SSQ-mg/m*  TWA  and  1800-mg/ 
m*  15-minute  short-term  limits;  these 
limits  are  equal  to  about  120-ppm  TWA 
and  610-ppm  15-minute  short-term  limits 
for  pentane). 

OSHA  points  out  that  the  rationale 
used  by  NIOSH  in  setting  e  limit  for 
pentane  ignores  the  dieory  that  n- 
hexane  is  imiquely  neuropathic  via 
metabolism  to  2.5-hexanedione,  which  is 
the  same  metabolite  that  is  fonned 
during  exposure  to  another  neuropathic 
agent  methyl  butyl  ketone  (see  the 
discussion  in  Section  V  of  this 
preamble).  OSHA  finds  that  all  Ci-Ct 
alkanes  are  not  equally  toxic:  tfie 
Agency  condudes  that  a  metabolite  of 
n-hexane  exhibits  unique  neurotoxic 
properties.  In  OSHA's  view,  the 
Gaultier,  RaneureL  Piva.  and  Efthymioc 
(1973/Bx.  1-123)  study  does  not  provide 
spedfic  Isomer  exposure  data 
supporting  the  NIOSH  RELs  of  120  ppm 
(TWA)  and  810  ppm  (STEL). 

The  Chevron  Corporation  (Ex.  3-806) 
obfeded  to  the  proposed  STEL  for 
pentane  because,  in  Chevron's  opinion, 
the  health  evidence  did  not  fustify  this 
addition.  However.  OSHA  finds  that  the 
STEL  Is  needed  to  proted  workers  bom 
the  significant  neurotoxic  effects  of 
pentane  exposure  by  ensuring  that  tfie 
high  short-term  excursioiu  possible  in 
the  absence  of  a  STEL  do  not  occur.  The 
Workers  Institute  for  Safety  and  Health 
(Ex.  116)  and  the  UAW  (Ex.  107) 
submitted  the  same  comments  on 
pentane  as  on  heptane  (which  see). 

In  the  final  rule,  the  Agency  Is 
establishing  an  8-hour  TWA  of  600  ppm 
and  a  IS-minute  STEL  of  750  ppm  as  the 
permissible  exposure  limits  for  pentane. 
OSHA  condudes  that  these  limits  will 
protect  exposed  workers  from  the 
narcosis  long  known  to  be  associated 
with  pentane  exposure:  the  Agency 
finds  that  narcosis  coiutitutes  a  material 
health  impairment  within  the  meaning  of 
the  Act 

rPENTANONE  (METHYL  PROPYL 
KETONE) 

CA&  107-«7-Sc  Chemical  Fonnula:      - 

CHiCOCJi. 
K8.  No.  1307 

The  former  OSHA  limit  for  2- 
pentanone  was  200  ppm  as  an  6-hour 
TWA.  The  ACGIH  has  a  200-ppm  TLV- 
TWA  and  a  2S0-ppm  TLV-STEL  NIOSH 
(ie78k.  as  dted  in  ACGIH  10e6/Ex.  1-9, 
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p.  408)  has  recommended  a  150-ppm 
limit  as  a  10-hour  TWA.  The  proposed 
PELs  were  200  ppm  as  an  6-hour  TWA 
and  250  ppm  as  a  15-minute  STEL  and 
these  limits  are  estabUahed  in  the  final 
rule.  2-Pentanone  is  a  dear,  flammable 
liquid  with  a  strong  odor  resembling 
acetone  and  ether. 

Both  the  ACGIH-  and  NIOSH- 
recommended  limits  are  based  on  a 
study  by  Specht  Miller,  Valaer,  and 
Sayers  (1040/Ex.  1-1179).  which  found 
that  guinea  pigs  exhibited  irritation  and 
weakness  on  exposure  to  2500  ppm.  and 
that  exposure  to  5000  ppm  produced 
narcosis  and  coma.  The  authors 
conduded  that  2-pentanone  is 
considerably  less  toxic  than  methyl 
butyl  ketone  but  is  more  toxic  than 
metfiyl  ethyl  ketone,  and.  in  addition.  Is 
likely  to  be  more  irritating  than  either 
methyl  ethyl  ketone  or  acetone.  The 
ACGIH-recommended  limits  are  based 
on  a  judgment  that  the  200-ppm  TLV- 
TWA  and  2S0-ppm  TLV-STEL  are  low 
enough  to  prevent  narcosis  and 
irritatioiL 

NIOSH  (ig78k.  as  dted  fai  ACGIH 
1966/Ex.  1-9.  p.  406)  a|q>lied  the  findings 
ol  the  Specht  Miller,  Valaer,  and  Sayers 
(1040/Ex.  1-1179)  study  to  the  resulu  of 
die  Nielson.  Enge.  Ross  et  aL  study 
(1943/Ex.  1-66^  tfiese  latter  authors 
reported  that  volunteers  complained  of 
slight  irritaticm  on  exposure  to  100  ppm 
methjd  ethyl  ketone.  Because  2- 
pentanone  was  found  by  ^wcht  MiOer, 
Valaer.  and  Sayers  (1940/Ex.  1-1179)  to 
be  at  least  as  iititathig  as  methyl  ethyl 
ketone.  NIOSH  (1978k,  as  dted  in 
ACGIH  1986/Bx.  1-3.  p.  406)  stated  that 
a  "slight  reduction''  in  the  standard  was 
warranted  for  2-pentanone.  Therefore, 
NIOSH  recommended  a  150-ppm  limit 
for  2-pentanone,  and  NIOSH  reiterates 
this  recommendation  in  the  present 
rulemaking  (Ex.  6-47,  Table  N2:  Tr.  3- 
86).  No  other  comments  were  submitted 
regarding  the  health  effects  of  2- 
pentanone. 

OSHA  has  conduded  that  the 
combination  of  a  200-ppm  TWA  and  a 
250-ppm  STEL  «vill  woric  together  to 
ensure  that  workplace  levels  are 
maintained  at  levels  that  will  prevent 
the  occurrence  of  the  adverse  health 
effects  assodated  with  exposures  to  this 
chemicaL  In  the  final  rule,  OSHA  is 
establishing  these  limits  to  reduce  the 
significant  risks  of  narcosis,  a  material 
impairment  of  health,  which  is 
associated  with  exposures  to  2- 
pentanone  at  elevated  short-term  levels. 
STODDARD  SOLVENT 

CAS:  8052-«1-3;  Chemical  Formula:  CtH» 
Its.  Na  1371 

OSHA's  former  limit  for  Stoddard 
solvent  was  SOO  ppm  as  an  6-hour  TWA. 


The  ACGIH  has  established  a  TLV- 
TWA  of  100  ppm.  and  NIOSH  (1977g.  as 
cited  in  ACGIH  1986/Ex.  1-3,  p.  537) 
recommends  limits  of  350  mg/m'  as  a 
10-hour  TWA  and  1800  mg/m*  as  a  15- 
minute  ceiling  for  all  refined  petroleum 
solvents:  these  limits  correspond 
approximately  to  a  60-ppm  TWA  and  a 
310-ppm  STEL  respectively.  Stoddard 
solvent  is  a  refined  petroleum  solvent 
having  a  flash  point  in  the  range  of  102 
to  110  *F.  a  boiling  point  in  the  range  of 
154  to  202  *C  and  containing  65  percent 
or  more  Cm  and  higher-molecular-weight 
hydrocarbons.  OSHA  proposed  to 
reduce  its  6-hour  TWA  to  100  ppm.  and 
the  final  rule  promulgates  this  limit 
NIOSH  (Ex.  6^7.  Table  Nl)  agreed  with 
the  Agency's  seledion  of  this  PEL 

The  former  OSHA  limit  of  500  ppm 
(equivalent  to  the  limit  in  the  1966 
ACGIH  TLV  list)  was  based  largely  on 
analogy  to  the  irritant  and  narcotic 
effects  of  gasoline  vapor  in  humaiu 
(ACGIH  ig66/Ex.  1-13.  pp.  176-177).  The 
revised  ACGIH  limit  of  100  ppm  was 
based  on  a  report  by  Carpenter.  Geary. 
Myers  et  aL  (1978/Ex.  1-301).  which 
found  slight  kidney  damage  amcmg  rats 
ejqKMed  to  330  ppm  Stoddard  solvent 
for  65  days.  The  ACGIH  TLV  for 
Stoddard  solvent  was  calculated  from 
the  TLVs  for  nonane  and  trimethyl 
benzene,  the  major  components  of 
Stoddard  solvent  (ACGIH  1966/Ex.  1-3): 
the  TLV  for  nonane  is  200  ppm,  bascKi  on 
the  Carpenter.  Geary.  Myers  et  aL  (1976/ 
Ex.  1-301}  study's  findings  of  a  tUHi- 
effed  level  for  nonane  in  rats  of  590 
ppm.  while  the  TLV  for  trimethyl 
benzene  is  25  ppm.  because  there  is 
evidence  that  humans  exposed  to  the 
isomers  of  trimethyl  benzene  exhibited 
central  nervous  system  effects  (ACGIH 
19e6/Ex.  1-3). 

THE  ACGIH  (1966/Ex.  10-3.  p.  537) 
holes  that  guinea  pigi  exposed  for  30 
eight-hour  days  to  290  ppm  Stoddard 
sovlent  developed  congestion  and 
emphysema  of  the  lungs.  The  eye 
irritation  threshold  in  humans  is 
approximately  150  ppm  for  15  minutes 
(ACGIH  1966/Ex.  1-9,  p.  537). 

The  NIOSH  limits  of  a  3S0-mg/m*  (60- 
ppm)  TWA  and  an  1800-mg/m*  (310- 
ppm)  15-minute  short-term  limit  are 
derived  from  NlOSIfs  recommended 
limits  for  all  of  the  Q-C*  alkanes; 
NIOSH  recommended  the  same  limit  for 
Stoddard  solvent  as  for  all  C«-C«  alkanes 
both  because  of  the  lack  of  scientific 
data  on  Stoddard  solvent's  chronic 
effects  and  because  of  a  report  of 
polyneuropathy  occurring  among 
woricers  exposed  to  jet  fuels  containing 
mixtures  of  kerosene  and  gasoline. 
NIOSH  reasoned  that  although  the  C»- 
C«  alkanes  present  in  jet  fuel  may  have 
been  implicated,  it  was  possible  that  the 


heavier  hydrocarbon  components  may 
also  have  been  responsible.  Thus,  the 
NIOSH  reconunended  limits  for 
Stoddard  solvent  refled  a  concern  that 
higher-molecular-weight  hydrocart>ons 
may  be  neuropathic.  However,  no 
evidence  exists  that  the  Ci«  and  higher 
molecular  weight  hydrocarbons  cause 
neuropathies.  NIOSH  has  re-examined 
the  health  evidence  for  Stoddard  solvent 
in  this  rulemaking  and  concurs  with 
OSHA  that  the  100-ppm  6-hour  TWA 
limit  is  appropriate  for  tliis  substance 
(Ex.  6-47.  Table  Nl).  Several 
commenters  (TR.  7-70  to  7-95;  Exs.  46. 
116. 194. 197)  urged  OSHA  to  reevaluate 
the  final  rule's  l^ts  for  this  substance 
because  recent  evidence  points  to 
hepatic  and  hematopoietic  effects. 
O^IA  is  aware  of  the  emerging 
literature  and  will  monitor 
developments  in  the  future. 

In  the  final  rule.  OSHA  is  establishing 
an  6-hour  TWA  of  100  ppm  to  reduce  the 
significant  risk,  of  eye  irritation, 
narcosis,  polyneuropathy,  and  kidney 
damage,  all  of  whidi  ooiMtitute  material 
health  impairments  that  have  been 
demonstrated  to  occur  in  either  humans 
or  animals  at  levels  weU  below  the 
former  PEL  OSHA  finds  that  the  study 
of  Carpenter  and  co-workers  (1976/Ex. 
1-901)  in  animals  and  the  study  reported 
by  the  ACGIH  showing  that  exposed 
%wH4iers  devek^  eye  irritation  at  levels 
of  ISO  ppm  and  above  dearly  indicate 
that  a  reduced  PEL  is  needed  for 
Stoddard  solvent  to  diminish  these 
significant  occupational  risks. 
STYRENE 

CAS:  100-«2-S:  Chemical  Formula:  CdVCH- 

CH. 
H.S.No.1372 

OSHA's  former  exposure  limits  for 
styrene  (listed  in  29  CFR  lOiaiOOa 
Table  Z-2)  were  100  ppm  as  an  6-hour 
TWA.  200  i^m  as  a  STEL  not  to  be 
exceeded  for  more  than  5  minutes  in  any 
3-hour  period,  and  600  ppm  as  a  ceiling 
limit  OSHA  proposed  revising  these 
limits  to  50  ppm  as  an  6-hour  TWA  and 
100  ppm  as  a  15-minute  STEL  based  on 
both  the  ACGIH  TLVs  and  the  NIOSH 
RELs,  which  are  identical.  NIOSH  (Ex. 
150.  Comments  on  Styrene)  concurs  that 
these  limits  are  appropriate  for  styrene. 
and  they  are  established  in  the  final 
rule.  Styrene  monomer  is  a  coloriess. 
oily  liquid  with  an  aromatic  odor. 

In  the  proposaL  styrene  was  located 
in  the  cancer  category:  in  the  final  rule, 
it  has  been  moved  into  the  narcotics 
section,  for  the  reasons  discussed 
below.  According  to  the  generic 
methodology  used  by  OSHA  to  group 
the  428  substances  induded  in  this 
rulemaking,  substances  were  grouped 
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•Goordii^  to  Um  priJtUnii  givn  by  the 
AOCIH  for  aaripiii«  an  •Mrofrial* 
expoflur*  Unit  for  a  particuiar 
aulMtaooa.  In  other  iwords.  if  Um  ACGiH 
aotod  that  a  partkalar  TLV  was 
designad  to  prolact  afainii  iiritant 
affacto,  tkat  Mbstanot  was  clamiBmd  by 
06HA  ia  tb*  Moaory  iiriUnt  catafoiy. 
This  daaaificatioa  achMne  was  choaan 
by  OSHA  bacauaa  U  facUiUtad  Iba 
nilaoMkiaa  prooaaa  (asada  uaaaually 
cxanplax  by  tba  broad  aoopa  of  the 
iaauaa  addraaaadj  aad  auda  tha 
discussion  of  hundrada  of  subatancea 
easier.  However,  aa  la  often  the  case 
with  rlassifjcatton  acbaaiea.  this 
methodology  overaia^tUfies  the  isaves. 
particulariy  in  those  aituatioaa  where  a 
substance  has  more  than  one  sertous 
health  efhcL 

Slyrene  to  a  case  in  poiaL  This  widely 
used  substance  is  an  irritant,  a  narcotic, 
and  a  neuropathic  agent;  some  studies 
also  show  that  animals  exposed  to 
styrene  vapor  develop  tumors,  the 
ACCIH  Documentation  (19ee/Ex.1-d) 
for  styrene  states: 

I  A|  luM-wsiflhl«d  avaraas  TLV  of  SO  pfM. 
one-lenth  Uw  IowmI  coocantratioo  possibly 
cauaing  lymplwid  or  hmnatopoietic  tumwrt  in 
foiiMle  rats,  and  a  8TBL  of  100  pom  ar> 
sanntad  as  raasonabie  Units  (ror  stjnanel 
(•a^>hast«  added)  (ACGIH  1«M/Bx.  1-S.  p. 

Becauae  the  ACGIH  limit  had  been  set 
with  reference  to  turaorigenicity 
(notwithstanding  the  lack  of  an  Al  or  A2 
cancer  deaignation),  styrene  fell  into  the 
category  of  carcinogens  for  the  purposes 
of  the  propoaal  (S3  PR  21202). 

Many  commenters  objected  to  the 
proposal's  dasalflcatkMi  of  atjrreae  aa  a 
carcinogen  (Bxs.  3-741. 3-742. 3-1080, 
L3-1312a  8-12.  fr-32.  8^481  »<84. 31  38. 
101 158.  and  187:  Tr.  8/3/88.  pp  5-0  to  8- 
127;  Tr.  pp.  11-285.  ll-ZSis).  For  example, 
the  Styrene  Informatkn  and  laaaarch 
Council  (SRC)  stated: 


slyrsas  * 

seven  of  which  tvera  via  the  oral  saala  aad 
two  via  InkalatkM  *      *  .Afloflhaaa 
SMOMa  iBowvo  anaar  so  evwaeoa  01 1 
or  tava  teaaaolBatva  laaaMa  doe  la  sMidy 
liastiatiaaa.  a«.  faaky  sla#  daaiga.  y^ 
liiiiipi— llisi  teiiisBia  MMlTia  bl# 
■orttidity  la  laal  aad  aaalMl  flM^a  ef 
animals  qU.  3-741.  p.  10). 


Other  oosaawitars  acboed  dto  view  of 
the  8IKC  Pdr  exaoipla.  a  paper  prepared 
by  the  KpidaMliilsgi  DapartiaaMt  af  the 
Daw  Chaadoel  rnipeny  and  rapwtod 
oa  in  Dow'a  prabeariag  eabaiiaeton  (Bx. 
3-741,  p.  i^  rwrliidsi-  "(CHveraU  dteee 
dato  do  not  sappoH  a  causal  link 
between  tyemhatir  a«d  I 
cancer  aad  styvana.'*  Dr.  Grafary  I 
(Ex.  U»  aad  tae«taoay)  i 
the  ipiriMBlali^atadiaa  relied  aa  by 


OSHA  in  the  prapoeal.  ae  did  iae 
Chenlcal  Manufactarers  Aaaociatiaa 
(Ex.  8-54).  |.  Rofsr  Gtawfard.  DIraotor  of 
EavirooifMirtal  Coatooi  for  the  Oetlboard 
Marine  Corporadan.  a  maattfactaiar  af 
oatboard  and  inboard  iiinliies  lawn 
care  eqaipaient.  aad  maftea  ptodacto. 
coaunentod  that  06HA's  roadeeioa  in 
the  proposal  about  llw  i  airlnogaiitiMy 
of  atyreae  "ia  daariy  outsida  Um 
mainatream  of  moat  adentiAc  opinioa** 
(Ex.  8-1Z  p.  3). 

In  poathearing  testiraaoy  on  behalf  of 
the  SffiC  Or.  Robert  C  Tardiff.  Director 
of  Versar.  Incorpora  tod's  Risk  Pocua 
Divisioa.  deecribad  the  coounants  of 
EPA's  Science  Advisory  Board  (SAB)  on 
a  draft  EPA  Watm-  Criteria  DocunwM 
on  Stynna.  Dr.  Tardiff  reported  that  the 
SAB  had  advised  EPA  to  consider 
styrene  s  "possible  human  carcinogen 
(Category  C)  at  beet"  (Ex.  34,  p.  4).  Dr. 
Tardiff  further  coaunented  diet  the 
Category  C  clasaification  ''would 
generally  lead  EPA  to  regulate  the 
compound  baaed  on  protection  againat 
non-cancer  pathotogy"  (Ex.  34,  pp.  4-5). 

However.  EPA's  Guidelinm  for 
Carcinogen  Riak  Assessment  (51  PR 
33802)  interpret  the  meaning  of  s 
Category  C  designation  somewhat 
differandy  than  does  Dr.  Tardiff.  In  a 
letter  dated  March  0, 1988  fron  the  SAB 
to  EPA'a  Administrator,  Lee  M.  Thomas 
(Attachment  to  Ex.  124).  the  SAB  makes 
dear  that  factors  other  than  category 
are  important  to  conaider  for  regulatory 
puipoaes: 

From  a  scientifk:  poial  of  view,  it  aeema 
Inapproprtata  for  EPA  and  other  aaenciea  to 
regufata  sabstanoaa  that  are  daaamed  aa  BS 
(prababia  hanm  cardaapsaal  and  not  to 

(Umitad  evidaooa  la  animals)  far  whick 
human  sxpaaars  la  h^  m^  lapiuaanl  a 
much  graalar  potential  threat  to  haman  haatdi 
(than  -*-«— ~«  with  daaaiflcatioas  oTBt 
Bl.  or  A  whara  axpoaurea  are  lower). 

EPA  and  other  pandas  *  *  *  may, 
dwrafora,  wlah  to  take  Blapa  to  I 
axpoauiaa  to  sahatoaoea  la  the  C  4 
whsesiw  tiwn  appears  to  be  a  I 
siyiiflcanl  dwaal  to  hamin  haaHh  (la  I 


are]  *  *  *  above  the  dirashnW 
ragulalion  may  be  |ed0Bd  a] 
(AtlMdunant  to  Kx.  13«). 


Several  enimal  and  I 
have  aaggeated  that  etyraoe  aaay  be  a 
carcinogen.  A  naetod  casa-ooatroi  stady 
condactod  by  Hrllirfcaal.  Splrta. 
Gambia,  mtd  ToaMf  (1«7«/Bx.  1-208) 
found  sigaiacandy  iacreaaad  riaks  of 
lymphatic  I 
1 


among  wuifcis  a^iaaad  to  both  styreae 
aad  batadtome.  A  leliuepinlUiJ  caliott 
mortality  stady  by  Meinherdt  Unea. 
OrandaU.  and  YoMg  (1882/Bk.  1-198|. 


also  aonong  workers  expoeed 
ooncorrently  to  styrene  and  butadiene. 
reported  an  exoeea  riak  of  leukemia  and 
aleakemia.  In  a  etody  sponsored  by  the 
Chemical  Manufacturers  Association 
(Dow  1078,  aa  cMed  in  EPA  1987/Ex.  1- 
838).  male  and  female  Sprague-Dawley 
rats  were  expoeed  to  atyrene  vapor  at 
conoentratioiis  of  <nO  to  1200  ppm,  six 
hours  per  day,  five  days  per  week,  for  18 
or  ao  months.  The  higher  expoeure  level 
was  reduced  to  1000  ppm  sfter  the  first 
two  months  of  exposure  because  of 
excessively  reduced  weight  in  the  male 
rata.  A  statistically  significant  increased 
incidence  of  mammary  tumors  was 
reported  in  low-dose  female  rats  (7  of 
87)  compared  with  controls  (1  of  85^  no 
increase  in  mammary  tumors  was 
reported  among  high-dose  female  rats. 
The  authors  questioned  the  significance 
of  this  response,  since  historical  control 
animals  firam  the  same  laboratory 
showed  a  higher  background  incidence 
of  mammary  tumors  than  did  the 
controls  used  in  this  study. 

In  a  1979  NCI  study  (NQ  1979b/Ex.  1- 
948).  male  and  female  B8C3P1  mice  and 
Fischer  344  rats  were  treated  by  gavage 
five  days  per  week  for  78  weeks  (low- 
dose  rat  groups  were  treated  for  103 
weeks).  The  study  was  terminated  at  91 
weeks  for  mice  and  at  104  to  106  weeks 
for  rats.  Oose-related  increases  in 
alveolar/bronchiolar  adenomas  and 
carcinomas  were  observed  only  in  the 
low-dose  (150  mg/kg)  and  high  dose  (300 
mg/kg)  male  mice:  the  incidence  of 
tumors  for  vehicle  controls,  low-dose, 
and  high-dose  male  mice  was  0/20. 8/44. 
and  9/43.  respectively.  Although  the 
historical  iaddenoe  of  tumors  among 
untreated  controls  was  12  percent  (32/ 
271).  the  historical  incidence  of  vehicle 
controls  was  0/4a 

Ho«vever.  the  hunan  studies  cannot 
be  used  to  demooatrato  styreoe's 
cardnogenicity  because  there  were 
confounding  exposures  in  these  adiorta 
tabutadieaa,  a  snhnfMire  ideatified  by 
tha  NTP  as  cardnogaaic  The  animal 
atudies  also  have  Uattatioiis.  such  as 
high  background  rates  at  cancer  in  the 
ooatrob  and  noa-lraatBMnl-related 
mortality  ia  some  of  the  test  animals. 

Thas.  at  this  time,  OSHA  beJieves  that 
the  current  evidence  on  styrene's 
cardnogenidty  doea  not  support  Ha 
classification  in  the  final  nda  as  a 
cardnogen.  OSHA  haa  reviewed 
additional  evidence  and  has  determined 
that  the  most  appropriate  basta  for 
classifying  styrene  ia  this  ruleasaking  is 
the  substance's  demonstrated  narcotic 
effects.  In  its  criteria  dociunent  (1983a), 
NIOSH  agreea  that  styrene  is  primarily  a 
narootic  and  oentral-iiervoas-systom 
toxfar 


The  principal  health  effects  due  to  styrene 
exposure  Involve  the  central  nervous  system. 
These  effects  indode  subiective  complaints 
of  headache,  fatigue,  diz^dness.  confusion, 
drowrsiness,  malaise,  difficulty  In 
concentrating,  and  a  feeling  of  intoxication 
*  '  *.  There  have  also  l>een  reports  of  liver 
infuiy,  peripheral  nervous  system 
dysfunction,  abnonnal  pulmonary  function, 
diromosomal  changes,  reproductive  effects, 
and  cardnogenidty  related  to  styrene 
exposuros.  Although  data  concerning  these 
latter  adverse  effects  are  not  %veU  defined  at 
this  time,  they  do  provide  cause  for  concern 
(NIOSH  lM3a,  p.  ISO). 

Accordingly.  OSHA  has  placed  the 
health-effects  discussion  for  styrene  in 
the  preamble  section  labeled  "Narcotic 
Effects'*  in  this  final  rule. 

OSHA  proposed  to  reduce  its  former 
exposure  limits  for  styrene  to  50  ppm  as 
an  O-hottfTWA  and  100  ppm  as  a  15- 
minute  STEL  The  Agency  finds  dear 
evidence,  based  on  styrene's  narootic 
effects,  to  support  these  limits.  Richard 
Olsen.  representing  the  Dow  Chemical 
Company,  agrees,  and  stated  at  the 
hearing  that  50  ppm  is  likely  to  be  the 
most  "appropriate"  limit  for  styrene  flV. 
3.  pp.  250, 251).  There  is  a  considerable 
body  of  health-effects  information  in 
humans  for  styrene  in  the  toxioological 
literature.  Subiecte  exposed  at  800  ppm 
for  four  hours  experienced  eye  and 
throat  irritation  and  also  reported 
Ustlessness,  drowsiness,  and  impaired 
balance  (NIOSH  19838.  p.  ISO).  At  a 
concentration  of  378  ppm.  five  human 
volimteers  experienced  eye  and 
respiratory  tract  irritation  within  20 
minutes  and  demonstrated  decrements 
in  motor  function  (NIOSH  1983a.  p.  150). 
Three  subjects  exposed  to  100  ppm  of 
styrene  for  90  ndnutes  had  slower 
reaction  times;  on  repeated  exposure, 
sleepiness,  fatigue,  headache,  diffkndty 
in  concentration,  malaise,  nasal 
irritation,  and  nausea  occurred  in 
another  group  of  subfecto  (NIOSH  1083a. 
p.  150). 

Effecto  attributable  to  central  nervous 
system  depression  were  seen  in  a  six- 
week  stud^  involving  himian  subjecta 
exposed  to  20. 100.  or  125  ppm  styrene; 
the  authors  of  the  study  reported  visual- 
evoked-response  and 
electro^hcephalogram  changes  in  these 
subiects  (NIOSH  1983a.  p.  ISO).  Other 
studies  report  irritation  of  the  eyes  and 
throat  at  concentrations  ranging  from  1 
to  100  ppm  (NIOSH  1983a.  p.  151). 

Woikan  bi  reinforced  plastics  (RP) 
facilities  in  many  ooimtries  have  also 
evidenced  narcotic  effecta  as  a 
consaquence  of  styrene  exposure. 
Swedish.  Dutdi.  and  Ciecfaoriovakian 
workers  in  RP  pjanta  complained  of 
headache,  fatigue,  drowsiness, 
giddiness,  and  dizziness  at  exposure 


levels  in  the  range  of  4  to  195  ppm 
(NIOSH  1983a.  p.  151). 

Respiratory  effecta  were  observed  in 
U.S.  RP  workers  exposed  to  from  9  to 
111  ppm  styrene:  symptoms  induded 
wheraing.  shortness  at  breath,  and  chest 
tightness.  Another  study  showed  a 
significantly  greater  nimiber  of  RP 
woiken  with  abnormal  pulmonary 
function  when  compared  with  woricen 
from  a  nonstyrene  facility  (NIOSH 
1983a.  p.  154). 

NIOSH  conduded,  based  on  ito 
extensive  review  of  the  health-effecto 
Uterattire  for  styrene.  that  an  8-hour 
TWA  ejqKMure  limit  of  50  ppm  was 
appropriate  to  proted  against  the  healdi 
effecta  observed  in  wortors  exposed  to 
styrene  at  levels  of  100  ppm  and  below. 
NIO^  also  recommends  a  STEL  of  100 
ppm  for  styrene  to  |»event  acute  eye 
and  upperHiespiratoiy-trad  irritation 
(NIOSH  19e3a.  p.  156).  The  State  of  New 
Jersey's  Department  of  Public  Health 
(Ex.  144)  urged  OSHA  to  derive  a  PEL 
for  styrene  aa  the  basis  of  EPA's  IRIS 
data,  but  diis  approach  was  criticized  by 
other  oommenten  (Ex.  187).  The  use  of 
nUS  data  for  limit-setting  purposes  is 
addressed  in  Section  VIA  of  dte 
preamble.  At  the  bearing, 
representatives  of  the  International 
Chemical  Workers  Union  urged  OSHA 
to  adopt  a  lower  PEL  because 
considerable  risk  remains  at  the  5&iq>'D 
level  (T^.  9.  p.  216).  However,  the  AFL- 
ao  (Ex.  194)  agrees  with  NIOSH  that 
the  50-ppm  and  lOO^ipm  TWA  and  STEL 
Umita  are  approprtate. 

OSHA  finds  that  woriiplace  expostirea 
to  styrene  are  associated  with  health 
effecta  ranging  from  narcosis  to 
neunq>athies  and  irritation,  w^iich 
together  constitute  material  impaiimento 
of  healdL  The  Agency  finds  that  an  8- 
bour  TWA  of  50  ppm  and  a  STEL  <tf  100 
ppm  are  necessary  to  protect  against 
these  significant  risks  of  material  health 
impairment  The  Agency  also  notes  that 
laige  chemical  companies  (for  example, 
Rohm  and  Haas  and  the  Dow  Chemical 
Company)  have  already  established 
intenial  corporate  limita  of  2S  to  SO  ppm 
(8-hour  TWAs)  for  styrene  to  proted 
their  worken  from  the  range  of  serious 
health  effecta  assodated  with  exposure 
to  this  substance  (Ex.  25.  Appendix  0. 
pp.  1-3). 

Some  conunentera  (Ex.  155;  lY.  p.  10- 
111)  pointed  to  the  fad  that  the  State  of 
Washington  has  not  jret  adopted  a  50- 
ppm  Umit  for  styrene  as  evidence  of  this 
limit's  infeasibility:  however.  OSHA 
notes  diat  Stephen  Cant,  for  the  State  of 
Washii^ton's  Department  ci  Public 
Health,  stated  that  his  department  was 
monitoring  the  health  evidence  for 
styrene  and  considered  the  State's  100- 


ppm  limit  an  "incremental 
improvement"  (Tr.  2.  pp.  106. 106). 

OSHA  notes  that  with  the  exception 
of  two  operations  in  a  single  industry 
(i.e..  the  boat-building  industry),  these 
limita  have  been  found  to  be  aduevable 
with  engineering  and  work-practice 
controls  in  all  styrene-using  operations, 
induding  styrene  manufacture  and  other 
reinforceid-plastics  operations.  OSHA 
finds  that  general  dilution  ventilation, 
local  exhaust  ventilation,  and  process 
enclosure  can  be  used  effectively  in  tub. 
shower,  and  diving  board  manufacturing 
becauae  the  size  aind  configuratton  of 
these  items  lend  themselves  to  effective 
control  However,  in  two  operations, 
manual  layup  and  sprayup,  in  the  boat- 
building indtistry,  there  is  insuffident 
data  in  this  recond  to  indicate  that 
compliance  can  generally  be  achieved 
with  engineering  and  wok-practice 
controls.  For  thew  boat-building 
operations,  employera  may  use  any 
combination  of  engineering  controls, 
work  practices,  and  respiratory 
protection  to  adiieve  thiese  limita  (see 
the  discussion  in  Section  Vn  of  th^ 
preamble).  For  these  operations, 
engineering  controls  and  work  practices 
will  only  be  required  to  achieve  fidl 
oonqriiance  with  the  final  rale's  FELs  in 
cases  where  die  Assistant  Secretary  can 
demonstrate  that  engineering  ocmtrols 
and  work  practioes  can  generally 
achieve  these  limits.  In  ^  absence  of 
such  a  finding,  the  employer  must 
nonetheless  use  engineering  controls 
and  work  practices  to  achieve 
compliance  with  the  Agency's  former 
FELs  for  styrene. 
TOLUENE 

CAS:  108-88-3:  Chemical  Formula:  CACHb 
H.S.Nal3B7 

The  former  OSHA  standard  for 
toluene  was  200  ppm  as  an  8-hour  TWA 
limit  with  a  300-ppm  ceiling  (not  to  be 
exceeded  for  more  than  10  minutes  in 
any  eight-hour  period),  and  a  SOO^ipm 
peak.  The  ACGIH  has  an  exposure  limit 
for  toluene  of  100  ppm  as  an  8-hour 
TWA  and  ISO  ppm  as  a  15-minute  STEU 
NIOSH  recommends  a  100-ppm  8-hour 
TWA  and  a  10-minute  ceiling  of  200 
ppm.  The  proposed  FELs  were  100  ppm 
as  an  8-hour  TWA  and  150  ppm  as  a 
STEU  NIOSH  (Ex.  8-47.  Table  Nl) 
ooncun  with  these  limits,  wdiidi  are 
established  in  the  final  rule.  Toluene  is  a 
flammable,  colorless  liquid  with  an 
aromatic  hydrocarbon  odor. 

The  acute  toxidty  of  toluene  in 
animals  is  greater  than  diat  of  benzene. 
Patty  (1963b,  as  dted  in  ACGIH  1986/ 
Ex.  1-3,  p.  578)  reporto  Uiat  die  ledial 
doses  of  toluene  and  benzene  in  mice 
are  lOAX)  and  \4J0O0  ppm.  respectively. 
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A  study  by  Graanbaii^  Mayafa« 
Hoinmann.  and  Moakowtts  (IMS/Bk.  1- 
S2S)  raporlad  tbat  patalata  oxpoaad  la 
tolaaM  lowala  of  108  «a  1180 1 


IJOO 


pocary  ■lawaiii,  bapateod 
aadaiwiaala  Lavaaiol 


anlafiBdradMoodoalli.i 
lympMMirtaaia.  bat  no  I 
Wiboo  (lOIS/Bx.  1-«0S)  ( 
wofkara  aacpoaad  la  tolaaoa  at  I 
rangint  fraai  BO  ppai  la  1800 1 
pariodt  of  aoa  to  duaa  i 
hMdradafdMaat 
•ymptiMBa  oawa  anoaah  to  raauirt 
hoapitaliaatkm.  At  lavala  lata  Ihaa  8 
ppm,  80  of  tbaaa  an 
headadM.  fatifBa.  and  lack  of  ( 
ThoM  twofkaca  axpaaad  ta  800  to  800 
ppiB  toluana  axparlanoad  haadache. 
nauaea.  bad  taato  in  tka  OMiatk. 
laHitudo. 

coordinatloa.  aad  ai 
expoanro  fraai  800  to  1800  ppn  foaahad 
In  nausea,  haadache.  diatoaM. 
anorexia,  marked  lose  of  coordlnatton. 
dlmiaishad  reactioa  time,  pronounced 
weakness,  and  heart  palpitatiooa.  Rod 
ceil  counts  were  also  decreased,  and 
two  casaa  of  aplastic  anemia  required 
lengthy  boepital  treatiMnt  however,  the 
audfeor  noted  that  ha  ooold  not  nde  oat 
the  posaibMity  that  benzene 
contaaitnatton  of  tlM  toluene  was  the 
cauaa  of  tlMae  effects.  Aplastic  anemia 
(including  one  fatal  case)  has  been 
noted  in  six  glue  sniffers;  toluene  was 
the  base  solvent  In  the  glue  (Powars 
19e&/Ex.  1-433).  A  man  who  had  inhaled 
tokiene  regulariy  at  unspecified  levels 
for  14  years  developed  permanent 
encephalopathy  (Kaox  and  Nelson  1906/ 
Ex.  1-421). 

von  Oettingen.  NeaL  Donahna  at  al. 
(liM2/Bx.  1-87S)  exposed  human 
volunteers  to  toluene  levels  ranging  from 
60  ppm  lo  000  ppro  for  8  hours/diy. 
Those  authors  report  thai  exposures  to 
SO  ppm  cause  drowsiness  and 
headaches  and  that  expoeiirea  at  100 
ppm  raauh  ia  slaaplnasa,  moderate 
fottgaa.  aad  haadaohas  At  800 1 
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Aa  diacaaaad  abova  in  oomaciKMi  witB 
octane  and  pantana.  06HA  tinda  that  a 
ihort-toni  expoaura  Itodi  la  aaeaaaarj  to 
anaura  that  workafs  are  not  axpoaad  at 
the  elevated  lavab  poasibla  with  a  TWA 
limit  alona.  Lavala  only  sUghtly  above 
the  8-hour  TWA  nay  caoae 
inoooidtaatkn  and  amnesia.  Par 
example,  wofketa  oovld  ba  axpoaad  to 
toluene  at  leveb  aa  Ugh  as  several 
hundred  ppm  if  the  8-honr  TWA  Urait 
was  promulgated  alone,  fai  addition. 
OSHA  notes  that  the  Agency  has 
always  had  a  short^erm  end  ceiHng 
limit  for  toluene,  to  protect  against  this 
substance's  narcotic  and  neuropathic 
effects;  OSHA  oootinues  to  find  a  short- 
term  limit  necessary  to  enaora  that 
workers  do  not  experience  the  alfBcts 
seen  al  levels  only  slightly  above  Itn 
ppm.  Ob  the  qoeation  of  Mood 
dyscraaias.  OSHA  noted  in  the 
preamble  to  ihe  proposal  that  the  author 
of  the  study  in  question  (Wilson  1043/ 
Bx.  1-403)  himself  noted  that  benzene 
contamination  may  have  been  the  caoae 
of  theae  blood  affects:  06HA  agrees  that 
this  may  have  been  the  case. 

NIOSH  (Ex.  isa  Comments  on 
Toluene)  reports  that  "lajeveral  recent 
studies  indicate  meesursble  biological 
changes  in  liver  function"  as  a 
consequence  of  expoeures  to  100  ppm 
(Seiji  et  al.  1987)  but  not  at  48  ppm  (Yin 
et  al.  1087).  NIOSH  also  states  that 
volanleers'  performance  on 
psychological  test  scores  was  reduced 
daring  100-ppm  exposures  to  toluene 
and  that  these  volunteers  expreeeed 
exposure-relaled  complaints.  NIOSH 
also  notes  that  there  is  some  evidence 
that  toluene  causes  reprodtictive  effects 
at  levels  currently  being  experienced  to 
the  wofkplaoe  (NI06H.  Ex.  180, 


health aHacta at tha*  *  *(<ociBarinB. 

of  800  ppm  adiick  will  ba  raduaad  by  ti^ 
*  *  *(flMlniHnB.af100pBBk''Tba 


repcaaentad  by  Or. 

alao  notaa  that  tkara  are  I 

studies  on  tohMua  fTt.  11-888). 

in  the  final  rula.  OSHA  la  aatabUahii^ 
aa^hoar  TWA  PEL  of  100  ppa  and  a 
8TBL  of  ISO  ppm  for  tolaans  The 
Agency  oondudes  that  atudiaa  clearly 
iadicato  that  a  significant  risk  of 
hepatotoxic.  behavioral,  and  nervous 
system  aflscts  axlats  at  tiduaaa  levels 
aobatantiaUy  at  or  only  aUghtly  above 
die  Agency's  fotmar  PEL  OSHA  finds 
that  the  new  Hodto  will  protect  workers 
agalnat  the  significant  riak  of  serious 
health  affects  that  have  been 
damonatratad  to  occur  even  during  less 
than  fallHldfl  expoanrea  to  toluene. 

TMCHLOROeniYLENB 


CA8:7Mn-«: 

Cdi-CHa 
K&Nal40a 

OSHA's  former  limit  for 
trichlofoethyleiie,  adopted  iron  the 
AflMftean  National  Standards  Institute, 
was  100  ppm  IWA.  200  ppm  as  a  ceiling 
limit  not  to  be  exceeded  for  more  than 
five  minutes  every  two  hours,  and  300 
ppm  as  a  peak  limit.  The  proposed  PEL 
for  trichloroethylene  was  2S  ppm  as  an 
O-hoor  TWA.  and  NIOSH  (Ex.  8-47. 
Table  Nl)  supported  the  proposed  limit, 
which  is  consistent  with  tha  NIOSH 
RBL  The  ACGIH  has  a  50-ppmTLV- 
TWA  and  a  200-ppm  TLV-STTEL  for 
trichloroethylene.  Based  on  its  review  of 
the  record  evidence.  OSHA  has 
determined  that  a  S0^>pm  TWA  PEL  and 
20l>-ppm  STEL  are  appropriate  Umits  for 
trichloroethylene,  the  final  rule 
establishes  these  limits. 
Trichloroethylene  is  a  colorless, 
nonflammable,  noncorrosive  liquid  with 
the  sweet  odor  characteristic  of  some 
chlorinated  hydrocarbons. 

The  ACGIH  (1986/Ex.  1-3)  cited 
several  studies  establishing  that 
trichloroethylene  primarily  affects  the 
central  nervous  system  and  liver  some 
of  these  studies  have  indicated  that 
chronic  exposure  to  less  than  100  ppm 
trichloroethylene  is  associated  with  a 
variety  of  nervous  disturbances.  Haas 
(1900.  as  cited  in  ACGIH  19S0/Ex.  1-3,  p. 
595)  and  Crand)ean.  Muchinger,  Turrian 
et  al.  (19S5/Ex.  1-324)  reported  nervous 
symptoms  among  workers  exposed  for 
five  years  or  more  to  trichloroethylene 
concentrations  ranging  from  1  to  335 
ppm;  the  frequency  of  complaints 
increased  when  average  exposures 
exceeded  40  ppm.  Bardodej  and 
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Vyskodl  (1968/Ex.  1-461)  alao  reported 
symptoms  of  trichloroethylene 
poisoning,  induding  tremors,  giddiness, 
anxiety,  and  alcohol  intolerance,  among 
workers  exposed  above  40  ppm.  in 
contrast,  controlled  laboratory 
experiments  arith  human  subjects 
exposed  for  up  to  several  days  to  100  or 
200  ppm  have  generally  reported  no 
behavioral  or  subiective  responses.  The 
ACGIH  conduded  that,  although  the 
symptoms  reported  by  workers  are 
subiective  and  commonly  found  among 
individuals  having  no  chemical 
exposure,  the  consistency  of  the  reports 
"suggests  the  possibility  of  some 
subjective  complaints  as  concentrations 
exceed  about  SO  ppm"  (ACGIH  1986/Ex. 
1-3.  p.  see).  Therefore,  the  ACGIH 
recommended  a  TLV-TWA  of  50  ppm 
and  a  TLV-STEL  of  200  ppm  for 
trichloroethylene  to  minimize  sjrmptoms 
of  headache,  fatigue,  and  irritability. 

The  ACGIH  (19eb/Ex.  1-3)  also 
reviewed  some  of  the  carcinogenidty 
data  on  trichloroethylene.  In  an  NCI 
bioassay  (1976b/Ex.  1-168),  mice  given 
trichloroethylene  by  gavage  developed 
hepatocellular  cardnomas,  but  rats  did 
not.  The  species  difference  in  response 
was  attributed  to  a  difference  in  the  way 
trichloroethylene  is  metabolized 
between  the  mouse  and  rat  (Stott, 
Quasi,  and  Watonabe  1982/Ex.  1-833). 
An  inhalation  study  in  mice,  rats,  and 
Syrian  hamsters  (Henschler,  Romen, 
Reichert  et  al.  1980/Ex.  1-330)  found 
only  an  increase  in  the  occurrence  of 
malignant  lymphomas  in  mice,  which 
the  authors  attributed  to  the  strain  of 
mouse  used  (NMRI).  The  ACGIH  also 
dted  a  number  of  epidemiologic 
investigations  having  cohorts  as  large  as 
7.668  workers,  in  which  no  correlation 
between  cancer  mortality  and  exposure 
to  trichloroethylene  was  found 
(Novotna,  David,  and  Malek  1971,  as 
dted  in  ACGIH  1966/Ex.  1-3.  p.  585; 
Axelson,  Andersson,  Hogstedt  et  al. 
1978/Ex.  1-713;  Tola.  Vilhunen.  {arvinen. 
and  Korkala  igOO/Ex.  1-391). 

After  reviewing  all  of  the  available 
health  data.  NIOSH  (1978m/Ex.  1-1121) 
conduded  that  the  results  of  the  NCI 
(1976b/Ex.  1-166)  gavage  study  indicate 
trichloroethylene  (TCE)  to  be  a  potential 
human  carcinogen,  although  NIOSH 
noted  that  TCE  was  "not  considered  to 
be  a  potent  cardnogen."  NIOSH  also 
stated  that  a  100-ppm  limit  would  not 
protect  againat  tbie  neuropathic 
symptoms,  such  as  headache  and 
fati^.  caused  by  exposure  to 
trichloroethylene.  In  support  of  this 
condusion.  NIOSH  (1978m/Ex.  1-1121) 
dted  three  health  hazard  evaluations 
conducted  in  facilities  using 
trichloroethylene  as  a  degreasing  agent 


In  all  three  fadHties,  employees 
consistently  experienced  symptoms  of 
dizziness,  fatigue,  nausea,  headache, 
sensory  irritation,  aiM  difficulty  in 
breathing.  Personal  TWA  exposures  to 
trichloroethylene  ranged  from  37  to  112 
ppm  in  one  plant  10  to  100  ppm  in  the 
second  plant  and  10  to  95  ppm  in  dte 
third  plant  NIOSH  (ig78m/Ex.  1-1121) 
conduded  that  these  reports 
documented  the  presence  of  adverse 
effects  caused  by  acute  exposure  to 
trichloroethylene  at  levels  of  one-fourth 
to  one-half  the  100-|^m  091A  limit  at 
25  to  50  ppm. 

NIOSH  recommended  a  25-ppm  TWA 
limit  for  trichloroethylene  ba»ed  on  the 
health  hazard  reports  described  above 
as  well  as  on  a  NIOSH  evaluation  of 
several  NIOSH  industrial  hygiene 
reports  showing  that  degreasing 
operations,  induding  those  using  open- 
top  tanks,  are  able  to  achieve  25  ppm 
uniformly  by  the  use  of  engineering 
controls.  NIOSH  reasoned  that  these 
open-tank  operations  would  be  among 
the  most  difficult  of  all  TCE-using 
operations  to  control. 

Since  publication  of  the  NIOSH 
(1978m/Ex.  1-1121)  report  several 
recent  bioassays  on  trichloroethylene 
have  been  published  and  are  currently 
being  reviewed  by  EPA.  Fukuda, 
Takemoto.  and  Tsunita  (1983/Ex.  1- 
1109)  exposed  female  rats  and  mice  to 
50,  Isa  or  450  ppm  trichloroethylene  for 
103  weeks  and  reported  an  increased 
incidence  of  hing  tumors  among  mice 
only.  Maltoni.  Lefemine,  and  Cotti 
(1966/Ex.  1-1160)  exposed  rats  and  mice 
to  100. 300.  or  600  ppm  trichloroethylene 
and  reported  a  significant  increase  of 
renal  adenocarcinomas  and  Leydig  cdl 
tumors  in  rats,  as  well  as  a  significant 
increase  in  hepatomas  and  lung  timiors 
in  mice.  In  198iB.  the  NTP  reported  an 
increase  in  the  incidence  of  kidney 
tumors  in  rats,given  trichloroethylene  by 
gavage;  however,  the  NTP  considered 
the  tumor  response  to  be  weak  (3  of  49 
animals)  and  reported  that  the  results 
were  only  statistically  significant  after 
corrections  for  high  mortality  were 
made. 

Based  oa  the  information  discussed 
above.  OSHA  proposed  to  revise  the 
PEL  for  trichloroethylene  to  25  ppm  as 
an  8-hour  TWA.  The  proposed  limit  was 
supported  by  NIOSH  (Ex.  8-47)  and  by 
the  AFL-CIO  (Ex.  194).  which  consider 
trichloroethylene  a  potential  cardnogen. 
However,  the  Dow  Chemical  Company 
objeded  to  this  proposed  limit  on  the 
grounds  that 

OSHA  does  not  provide  justification  for 
reduction  of  the  PEL  to  25  ppm  based  on  CNS 
effects.  Although  NIOSH  (MTSm/Ex.  1-1121) 
mentions  (the)  CNS  effects  of 
tridiloroetbylene.  the  25-ppin  REL  was  not 


based  on  concern  for  these  effecU  *  *  *. 
After  reviewing  tlie  data  on  the  reported 
(CNS  and  •iit>iective  response]  effects  of 
TCE.  ACGIH  coochided  (that)  a  SO-ppa  TWA 
protects  woriiers  finom  potential  advene 
effecU  (Ex.  3-74t  pp.  61-82). 

Dow  also  pointed  out  that  neither  the 
ACGIH  nor  lARC  has  dassified 
trichloroethylene  as  a  potential 
carcinogen  and  that  EPA's  Sdence 
Advisory  Board  concluded  that  the 
weight  of  evidence  for  TCFs 
carcinogenicity  "lies  on  a  continuum 
between  their  categories  82  [probable 
human  cardnogen]  and  C  [possible 
human  carcinogen)"  (Ex.  3-741,  p.  62). 
Dow  concluded: 

Since  justification  for  reduction  of  tiie  PEL 
below  that  recommended  by  ACGIH  has  not 
been  provided,  based  on  eitlier  CNS  effects 
or  carcinogenicity,  we  recommend  adoptioa 
of  the  ACGIH  TWA  of  SO  ppm  witli  a  200- 
ppmSTEL*  *  *  (Ex.  »-741,  p.  63). 

The  Halogenated  Solvents  Industry 
Alliance  (Ex.  8-89,  pp.  3-18)  expressed 
an  opinion  similar  to  that  of  Dow 
Chemical. 

In  its  posthearing  submission,  Dow 
submitted  the  written  findings  of  the 
EPA's  Sdence  Advisory  Board  (SAB)  on 
trichloroethylene  (letter  dated  March  9, 
1988  to  Lee  M.  Thomas.  Administrator  of 
EPA.  Ex.  106D).  In  this  letter,  the  SAB 
concluded  that  "[tjrichloroethylene  has 
the  potential  to  cause  cancer  in  humans, 
but  its  potency  is  low."  The  Sdence 
Advisory  Board  also  stated: 

The  endpoints  «vith  the  most  biological 
plausibility,  iMsed  upon  what  is  luiown  about 
the  effects  of  structurally  related  compounds, 
are  bver  and  lung  tumors  in  mice  and  renal 
tumors  in  rats  *  *  *.  While  (tlie  incidence  of 
these  tumors)  is  clearly  in  excess,  |it  does) 
*  *  *  not  approach  the  incidence  of  1€0 
percent  that  occurred  for  chloroform,  for 
example.  This  suggests  a  lower  or  more 
moderate  potency  for  trichloroethylene  (Ex. 
108D). 

OSHA  believes  that  the  evidence 
described  above  supports  OSlA's 
preliminary  condusion  in  the  NPRM  (53 
FR  21013)  that  the  former  100-ppm  TWA 
PEL  for  trichloroethylene  is 
insuffidentiy  protective  against  CNS 
effects  and,  further,  that  exposure  to 
trichloroethylene  may  present  a  possible 
carcinogenic  hazard.  However,  OSHA 
condudes  that  the  evidence  for  adverse 
CNS  effects  below  concentrations  of  50 
ppm  is  equivocal:  exposures  exceeding 
50  ppm  were  found  in  each  of  the 
facilities  studied  by  NIOSH  in  which 
symptoms  of  CNS  disturbances  were 
reported.  Furthermore.  OSHA  finds  tiuit 
it  is  premature  to  establish  a  PEL  for 
trichloroethylene  based  on  evidence  of 
its  carcinogenidty,  given  the 
uncertainties  in  the  evidence.  Therefore. 
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08HA  cwnchwl—  that  It  Is  •pproprtato 
at  thl«  tlBM  to  MtabUah  ■  TWA  FB.  of 
80  ppm  ukI  a  8TBL  of  SOO  ppa  to  iwIm» 
IboaifnlflcanlritkofadvorMCNS    * 
tflhcts  that  ara  aaaodatad  with 
axpoaura  to  trichloroathylona  at  tha 
fbrmar  OSHA  Umlta.  Tha  Afancy 
oonaldan  tha  advoraa  affacts  raaultlnf 
fron  axpoaura  to  trichloroathylana  to  ba 
matarial  tmpalmianla  of  haalth. 
Accordingly,  tha  Agancy  la  aatabliahing 
a  SO  ppm  TWA  PEL  and  200  ppm  STEL 
for  trichloroathylana  in  tha  flnal  rula. 


Concluahim  for  Thit  Croup  of  Narcotic 
Ag»nt9 

OSHA  oondudaa  that  workara 
expoaad  to  thaaa  narcoaia-caualng 
•ubatancaa  In  tha  workplaca  ara  at 
•ignlflcant  risk  of  axpariancing  a  broad 
ranfa  of  narcotic  affacta,  including  loaa 
of  consclouanaas,  uncoordinated 
movements,  inability  to  concentrata. 
drowainaea.  irritability,  poor  judgamant. 
and  inappropriata  babavior.  Thaaa 
highly  uaidaairabla  and  potentially 


aacioua  haalth  aflaota.  whkh  im  viawad 
by  OSHA  as  matarial  Impalmanta  of 
haalth.  additkmally  hava  tha  potential  to 
oauaa  aarloos  workplaca  aoddants  and 
faifurlaa  bacauaa  thay  intarfara  with 
reaction  timea,  muscle  coordination,  and 
tha  ability  to  make  good  decisions  and 
axerdsa  good  Judgmant  Tha  new  or 
ravisad  axpoaura  Umits  being 
established  by  OSHA  in  the  final  rula 
will  protect  eraployeaa  from 
experiencing  these  significant  risks  in 
their  places  of  work  and  will  contribute 
to  a  substantial  reduction  in  theaa  riaks. 

3.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Senaoiy  Irritatioa 

Introduction 

Exposure  to  many  chemical  agents  Is 
associated  with  the  development  of 
sensory  irritation,  which  is  initiated 
when  these  substances  come  into 
contact  with  mucous  membrances  or 
skin.  Limits  hava  bean  sat  for  a  large 
group  of  cbamicala  on  tha  baaia  of  their 


,  initaati 
awbatancaa.  which  number  7B,  aia 
abown  tai  Table  CS-1.  aloa«  with  thair 
fbmar  OSHA  Umlta,  tha  Umlta  propoaad 
by  OSHA  In  tha  luna  7.  ISM  NPRM.  and 
the  final  exposure  limits  balog 
promulgated  today.  For  five  (rf  thaaa 
chemicals.  OSHA  is  reducing  the  8-hour 
TWA  and  for  an  additional  eight,  the 
Agency  Is  both  reducing  the  8-hour  limit 
and  adding  a  STEL  in  21  cases,  tha  8- 
hour  limit  remaina  unchanged  but  a 
STEL  is  being  added.  In  ai^t  Instances, 
a  ceiling  is  being  deleted,  and  thia  limit 
la  being  replaced  by  an  8-hour  TWA 
and/or  STEL  value:  in  five  instances,  a 
TWA  limit  is  being  deleted  and  a  ceiling 
value  added  in  its  place.  For  one 
chemical  methyl  n-amyl  ketone.  OSHA 
is  retaining  its  existing  PEL  Thirty-ona 
of  these  substances  were  previously 
tuiregulated  by  OSHA.  and  for  theaa.  the 
Agency  is  establishing  8-hour  limits,  8- 
hour  limits  supplemented  by  a  STEL  or 
ceiling  limits. 


UMI 


TABLE  C3-1.   Substances  for  Which  Linits  Are  Based  on 
Avoidance  of  Irritant  Effects 


H.8.  Nuabcr/ 
Chcaical  Naae 


100)  Acetaldehyde 


1002  Ac«tic  acid 


1004  Acetone 


CAS  No. 


For per 
PEL 


75-07-0      200  ppn  TWA 


64-19-7      10  ppa  TWA 


67-64-1      1000  ppa  TWA 


Propo««d 
PEL 


100  ppa  TWA 
150  ppa  STEL 

10  ppn  TWA 
15  ppn  STEL 

250  ppn  TWA 


Final  Rule 
PEL* 


100  ppn  TViA 
150  ppn  STEL 

10  ppn  TWA 


750  ppn  TWA 
1000  ppn  STEI. 


I 
I 


t 

if 
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1007  Acrolein 


107-02-8     0.1  ppn  TWA 


0 . 1  ppn  TWA 
0.3  ppn  STEL 


0. I  ppn  TMA 
0.3  ppn  STEl. 


1010  AUyl  alcohol 


107-18-6      2  ppn  TWA,  Skin 


2  ppn  TWA,  Skin 
4  ppn  STEL 


2  :>pn  TWA,  Skin 
4  ppn  STEL 


1012  Allyl  glycidyl  ether    106-92-3     10  ppn  Celling 


5  ppn  TWA 
10  ppn  STEL, 
Skin 


5  ppn  TWA 
10  ppm  STEL 


1013  Allyl  propyl  di- 
sulfide 


21 79- 59- 1      2  ppn  TWA 


2  ppn  TWA 

3  ppn  STEL 


2  ppm  TWA 

3  ppn  STEL 


1031  Aaaoni* 


7664-41-7      50  pp»  WA 


25  ppn  TWA 
3$  ppn  STEL 


35  ppn  STEL 


! 
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TABLE  C3-I. 


Substances  for  Which  Li  nits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


H.S.  NuBber/ 
Cheaical  !!•■• 


1022  ABBoniuB  chloride 
fuae 

» 

1036  Borates,  tetra. 

Na  (anhydrous) 

1037  Borates,  tetra, 

Na  (decahydrate) 


1042  Broaine 


1045  2-Butanone  (MEK) 


1047  n-Butyl  acetate 


1053  n-Butyl  lactate 


1054  n-Butyl  aercaptan 


CAS  No. 


12125-02-9 


1330-43-4 


1303-96-4 


1038  Borates,  tetra,       12179-04-3 
Na  (pentahydrate) 


Poraer 
PEL 


7726-95-6     0.1  pp»  TWA 


78-*?  1-3     200  ppp  TWA 


150  pp*  TWA 


138-22-7 


109-79-5      10  ppa  TWA 


Proposed 
PEL 


10  ■g/»  TWA 
20  Bg/a^  STEL 

1  Bg/B^  TWA 

5  Bg/B^  TWA 

1  Bg/B^  TWA 

0.1  ppB  TWA 
0.3  ppB  STEL 

200  ppB  TWA 
300  ppB  STEL 

150  ppB  TWA 
200  PPB  STEL 

5  ppB  TWA 

0.5  PPB  TWA 


Final  Rule 
PEL* 


10  Bg/B   TWA 
20  Bg/B^  STEL 


10  Bq/B^  TWA 


10  Bg/B   TWA 


10  Bg/B   TWA 


0.1  PPB  TWA 
0.3  PPB  STEL 

200  PPB  TWA 
300  PPB  STEL 

150  PPB  TWA   ^ 
300  PPB  STEL 

5  ppm  TWA 

0.5  PPB  TWA 
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TABLE  C3-1. 


Substances  for  Which  Liaits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


R.8.  Nuaber/ 
Cheaical  Haae 


CAS  No. 


Poraer 
PEL 


Proposed 
PEL 


1064  Caprolactaa  (dust) 


105-60-2 


1065  Caprolactaa  (vapor)     105-60-2 


1P77  Cesiua  hydroxide 


1079  Chlorine 


21351-79-1 


7782-50-5     1  ppa  Ceiling 


1083  Chloroacetyl  chloride    79-04-9 

1084  o-Chlorobensylidene   2698-41-1 

aalononitrile 


1105  Cyanogen 

1106  Cyanogen  chloride 
1119  Dibutyl  phosphate 


1122  1.3-Dichloro-5.5-di- 
aethylhydantoin 


0.05  ppa  TWA 


460-19-5 

506-77-4        — 

107-66-4      1  ppa  TWA 


1  ag/a"*  TWA 
3  ag/a^  STEL 

5  ppa  TWA 
10  ppa  STEL 


2  ag/a  TWA 
0.5  ppa  STEL 

0.05  ppa  TWA 

0.05  ppa  Ceiling, 
Skin 

10  ppa  TWA 

0.3  ppa  Ceiling 

1  ppa  TWA 

2  ppa  STEL 


118-52-5     0.2  mq/wT   TWA     0.2  mq/wT   TWA 

0.4  ag/a^  STEL 


Final  Rule 
Pi:l* 


1  mq/a   TWA 
3  »g/a^  STEL 

5  ppn  TWA 
10  ppa  STEL 


2  ag/a  TWA 

0.5  ppa  TWA 
1.0  ppa  STEL 

0.05  ppn  TWA 

0.05  ppn  Ceiling, 
Skin 

10  ppn  TWA 

0.3  ppa  Ce  i 1 i  nq 

1  ppn  TWA 

2  ppn  STEL 

0.2  ng/a^  TWA 
0.4  ag/a^  S>EL 
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TABLE  C3-I.   Subatances  for  VThich  Linita  Are  Baaed  on 
Avoidance  of  Irritant  Effecta  (continued) 


11.8.  NuBber/ 
Cheaical  HaM 


1130  2.2-Dichloropro- 
pionic  acid 

1137  Diathylaaine 


1140  Dilaobutyl  ketone 


1158  Epichlorohydrin 


11(2  Ethyl  bensene 


1164  Ethyl  ether 


1165  Ethyl  vercaptan 


1169  Ethylene  glycol 


CAS  No. 


1127  Dichloroethyl  ether     111-44-4 


75-99-0 


108-83-8 
106-89-8 
100-41-4 


107-21-1 


For Be r 
PEL 


Propoaed 
PEL 


Final  Rule 
PEL* 


IS  ppa  Ceiling, 
Skin         I 


109-89-7      25  pp»  TWA 


50  ppn  TWA 


5  ppB  TWA 

10  ppn  STEL,  Skin 

1  ppn  TWA 


10  ppn  TWA 
25  ppn  STEL 

25  ppn  TWA 


100  ppn  TWA 


60-29-7     400  ppn  TWA 


100  ppn  TWA 
125  ppn  STEL 

400  ppn  TWA 
500  ppn  STEL 


75-08-1      10  ppn  Ceilinq     0.5  ppn  TWA 


50  ppn  Ceiling 


5  ppn  TWA 

10  ppm  STEL,  Skin 

1  ppm  TWA 


10  ppn  TWA 
25  ppn  STEL 

25  ppn  TWA 


5  ppn  TWA,  Skin    2  ppn  TWA,  Skin       2  ppm  TWA,  Skin 


100  ppn  TWA 
125  ppn  STBL 

400  ppm  TWA 
500  ppn  STEL 

0.5  ppn  TWA 


50  ppn  Ceiling 


i 
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TABLE  C3-1.   Substances  for  Which  Liaits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


H.8.  NuBber/ 
Cheaical  Naae 


1171  Ethyl Idene 

norbornen* 

1183  Furfural 

1184  Purfuryl  alcohol 

1187  Olutaraldehyde 

1196  Hexachlorocyclo- 
p«ntadien« 

1204  H«>ylan«  glycol 

1206  Hydrogen  broaide 


1211  2-Hydroxypropyl 
acrylate 


CAS  Ho. 


16219-75-3 


77-47-4 


107-41-5 


10035-10-6 


1208  Hydrogen  fluoride      7664-39-3 


999-61-1 


1217  Iron  salts  (soluble)   Varies  with 

coapound 


Fori 

PEL 


Proposed 
PEL 


5  ppa  Ceil inq 


98-01-1      5  pps  TWA.  Skin    2  ppa  TWA,  Skin 


98-00-0      50  ppa  TWA 


111-30-8 


3  ppa  TWA 
3  ppa  TWA 


10  ppa  TWA 

15  ppa  STEL.  Skin 

0.2  ppa  Ceiling 

0.01  ppa  TWA 


25  ppa  Ceiling 

3  ppa  Ceiling 

3  ppa  TWA 
6  ppa  STEL 


Pinal  Rule 
PEL* 


5  ppn  Ce  i 1 i  nq 

2  ppn  TWA.  Skin 

10  ppa  TWA 

15  ppa  STEL.  Skin 

0.2  ppa  Cei 1 i ng 

0.01  ppa  TWA 

25  ppa  Ceil inq 

3  ppa  Ce  i  i  i  ug 

3  ppa  TWA 

6  ppa  STEL 


0.5  ppa  TWA,  Skin    0.5  ppa  TWA.  Skin 


1  ag/a*  TWA 


1  ag/a"*  TWA 
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TABLE  C3-1. 


H.S.  NuBber/ 
Chcaical  Has* 


Substances  for  Which  Li aits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


CAS  No. 


1224  Isopropyl  acetate 


1225  Isopropyl  alcohol 


1228  n-Isopropylaaine 


1243  Mesityl  oxide 


1248  Methyl  2-cyano- 
acrylate 

1261  Methyl  isobutyl 
carbinol 

1263  Methyl  eercaptan 

1264  Methyl  n-aayl 

ketone 

1267  alpha-Methyl  styrene 


Poraer 
PEL 


Proposed 
PEL 


Pinal  Rul4 
PtL* 


108-21-4 

250  ppB  TWA 

250  PPB  TWA 

250  ppa  TWA 

. 

^' 

310  ppa  STEL 

310  ppa  STEL 

67-63-0 

400  PPB  TWA 

400  PPB  TWA   ^  i  , 

400  ppa  TWA 

• 

'.         "  '    ' 

500  ppa  STEL 

500  ppa  STEL 

75-31-0 

5  PPB  TWA 

5  PPB  TWA 

5  ppa  TWA 

10  PPB  STEL 

'    10  ppa  STEL 

141-79-7 

25  PPB  TWA 

15  PPB  TWA 

.  -i    :„ 

15  ppa  TWA 

• 

25  PPB  STEL 

25  ppa  STEL 

137-05-3 

.. 

2.  PPB  TWA 

2  ppa  TWA 

4  PPB  STEL 

4  ppa  STEL 

108-11-2 

25  PPB  TWA. 

25  ppB  TWA 

25  ppa  TWA 

Skin 

40  ppa  STEL,  Skin 

40  ppa  STEL.  Skin 

74-93-1 

10  ppn  Ceilinq 

0.5  ppa  TWA 

0.5  ppa  TWA 

110-43-0 

100  PPB  TWA 

100  PPB  TWA 

100  ppa  TWA 

98-83-9 

100  ppB  Ceiling 

50  ppa  TWA 

50  ppa  TWA 

100  ppa  STEL 

100  ppa  STEL 

i 


I 

t 
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TABLE  C3-1. 


Substances  for  Which  Liaits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


H.8.  MuBber/ 
Cheaical  Naae 


CAS  No. 


Foraer 
PEL 


Proposed 
PEL 


Pinal  Rule 
PEL* 


1270  o-Methylcyclo- 
hexanone 


583-60-8 


100  ppa  TWA. 
Skin 


50  ppB  TWA 

75  ppa  STEL«  Skin 


1298  OsBius  tetroKide      20816-12-0     0.002  .g/s^  TWA   0.002  mq/m^   TWA 

,  0.006  ng/n  STEL 


1302  Paraffin  wax  fuae 


1322  Phosphoric  acid 


1325  Phosphorus 

trichloride 


8002-74-2 
7664-38-2 


1334  Potassius  hydroxide    1310-58-3 

1343  Propylene  glycol        107-98-2 
■onoaethyl  ether 

1350  Rosin  core  solder 

pyrolysis  products, 
as  forsaldehyde 

1365  SodiuB  bisulfite       7631-90-5 


1  ag/B  TWA 


7719-12-2     0.5  ppn  TWA 


2  eg/n  TWA 


I  pg/*  TWA 
3  Bg/B^  STEL 

0*2  ppB  TWA 
0.5  PPB  STEL 


100  PPB  TWA 
150  ppa  STEL 

0.1  rnq/rn^   TWA 


5  mq/wT   TWA 


50  PPB  TWA 

75  ppB  STEL,  Skin 

0.002  Bq/m"*  TWA 
0.006  Bg/B^  STEL 

2  Bg/B^  TWA 

1  Bg/B^  TWA 

3  mq/m^   STEL 

0.2  ppB  TWA 
0.5  ppB  STEL 


2  Bg/B^  Ceiling      2  mq/m     Ceiling 


100  PPB  TWA 
150  PPB  STEL 

0.1  mg/B^  TWA 


5  Bg/B^  TWA 
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TABLE  C3-I.   Substances  for  Which  Liaits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


H.6.  Huaber/ 
Cheaical  HaB* 


CAS  Mo. 


Porver 
PBL 


Proposed 
PEL 


Pinal  Rule 
PEL* 


1367  SodiuB  hydroxide 


1310-73-2 


2  mq/n     TWA 


1368  SodiuB  Mtabisulfite   7661-57-4 


1376  Sulfur  aonochloride   10025-67-9     1  ppa  TWA 


2  mq/m     Ceiling 


5  mq/n     TWA 


1  ppa  Ceiling 


\ 


1387  Tetrahydrofuran 


1389  Tetrasodiua 

py rophospha  t  e 

1392  Thioglycolic  acid 

1405  1,2,4-Trichloro- 
bensene 

1408  Triethylaaine 


1421  Vanadiua  (VjO^. 

respirable  dust) 


109-99-9  200  ppa  TWA 
7722-88-5        ^ 

68-11-1        — 
120-82-1        — 

121-44-8  25  ppa  TWA 


1314-62-1 


0.5  ag/a' 
Ceiling 


200  ppa  TWA 
250  ppa  STEL 

5  ag/a^  TWA 


1  ppa  TWA.  Skin 


5  ppa  Ceiling 


10  ppa  TWA 
15  ppa  STEL 

0.05  ag/a^  TWA 


2  ag/n  Ceiling 


5  ag/a  TWA 


1  ppm  Ce  i 1 i  ng 


1377  Sulfur  pentafluoride   5714-22-7     0.025  ppa  TWA     0.01  ppa  Ceiling     0.01  ppa  Ceiling 


200  ppa  TWA 
250  ppa  STEL 

5  ag/a^  TWA 


1  ppa  TWA,  Skin 


5  ppa  Ce  i 1 i  nq 


10  ppa  TWA 
15  ppa  STEL 

0.05  ag/a-*  TWA 
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TABLE  C3-1.   Substance*  for  Which  Li«it»  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


H.S.  NuBber/ 
Chesical  Ha»* 


CAS  No. 


Foraer 
PEL 


Proposed 
PEL 


1422  Vanadiua  (VjOj. 

fUM) 

1424  Vinyl  acetate 


1429  VM  fc  P  Naphtha 


1431  Xylenes 

Co-.   ■-.   and  p- 
isoMra) 


1314-62-1 


108-05-4 


8032-32-4 


0.1    nq/m' 
Ceilinq 


1330-20-7  100   pp«  TWA 


1435  line  chloride  fu»e     7646-85-7     1  ■q/n  TWA 


0.05  iig/ii  TWA 


10  ppn  TWA 
20  ppn  STEL 

300  ppn  TWA 
400  ppn  STEL 

100  ppn  TWA 
150  ppn  STEL 


1  mq/m'   TWA 

2  ng/n^  STEL 


Final  Rule 
PEL* 


0.05  ng/n"*  TWA 


10  ppn  TWA 
20  ppn  STEL 

300  ppn  TWA 
400  ppn  STEL 

100  ppn  TWA 
150  ppn  STEL 


1  nq/n   TWA 

2  nq/n^  STEL 


are  for  15  ninutes  unless  otherwise 


*   GSHA's  TWA  Units  are  for  8-hour  exposures;  its  STELs  oeriod  of  tine. 

specified;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  tme. 
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Description  of  the  Health  Effects 

Irritant  effect!  are  readily  perceived 
by  affected  individual*.  The  tyinptom* 
uf  sensory  irritation  include  stinging, 
itching,  and  burning  of  the  eyes,  tearing 
(or  lacrimation).  a  burning  sensation  in 
the  oasal  passages,  rhinitis  (nasal 
inflammation),  cough,  sputum 
production,  chest  pain,  wheexing.  and 
dyspnea  (breathing  difficulty).  In  the 
majority  of  cases,  the  onset  of  symptoms 
occurs  rapidly  upon  exposure  to  the 
ifritant;  it  is  therefore  easy  to  associate 
the  causative  agent  with  the  irritant 
effect 

These  effects  may  cause  severe 
discomfort  and  be  seriously  disabling, 
as  is  the  case  with  dyspnea  or  whee^ng. 
The  tearing  and  eye  irritation  associated 
widi  exposure  to  sensory  irritants  are 
often  severe  and  can  be  as  disabling  as 
the  weeping  caused  by  exposure  to  tear 
gas.  In  addition  to  these  primary  effects, 
workers  distracted  by  material  irritant 
effects  are  more  liliely  than  nonexposed 
workers  to  have  accidents  and  thus  to 
endanger  both  themselves  and  others. 
(These  sdverse  health  effects  also 
clearly  have  substantial  productivity 
impacts.) 

The  eye  irritation  caused  by  exposure 
to  inltants  is  believed  to  result  from 
stimulation  of  the  sensory  nerve  endings 
in  the  conea.  There  Is  little  information 
available  on  the  relationahip  between 
the  severity  of  the  effect  and  the 
physical  or  chemical  properties  of  the 
irritating  substance.  In  addition,  the 
mechanism  of  action  underljring  this 
irritant  effect  is  not  well  understood. 
Mechanisms  that  have  been  suggested 
include  physical  action  of  the  irritant  oo 
nerve  endings,  binding  of  the  irritant  to 
sulfhydryl  groups  of  protein,  inhibition 
of  oeUular  respiration,  and 
cholinesterase  inhibition  (Grant  1986/ 
Ex.  1-975).  The  symptoms  of  eye 
irritation  are  usually  transient  and  do 
not  generally  persist  after  cessation  of 
exposure:  however,  exposure  to 
concentrations  of  lacrimators  that 
exceed  the  levels  associated  with 
transient  eye  irritation  may  produce 
corneal  or  conjunctival  injury  that 
requires  medical  treatment  (Grant  1980/ 
Ex  1-975). 

Sensory  irritation  of  the  pulmonary 
system  primarily  affects  the  upper 
respiratory  tract  and  causes  an  increase 
in  sputum  production:  inflammation  of 
the  nasal  passages,  trachea,  and  upper 
bronchial  tree:  and  decreased  dlial 
clearance.  These  effects  produce  a 
burning  sensation  in  the  nasal  passages 
and  throat:  coughing:  sneezing:  and 
acute  bronchitis.  The  development  of 
bronchitis  indicates  that  the  dlial 
clearance  mechanism  has  been 


compromised,  and  the  resulting  mucous 
retention  increases  the  risk  of  secondary 
bacterial  infection.  Wheezing  may  also 
be  apparent,  particulariy  if  the  an^ected 
individual  has  a  history  of  hyperreactive 
airway  disease.  If  exposure  is 
sufficiently  intense,  the  Irritant  may 
reach  the  iDwer  portion  of  the  bronchial 
tree,  causing  a  cbamical  bum  of  the 
parenchyma  and  the  sudden  collection 
of  fluid  in  interstitial  spaces  and  alveoli 
(pulmonary  edema).  Irritation-induced 
Mlema  may  have  a  delayed  onset  (12 
hours  or  more)  and  can  cause  hypoxia 
and  difficulty  in  breathing.  All  of  the 
effects  described  above  are  considered 
to  constitute  material  impairment  of 
health  or  functional  capacity  within  the 
meaning  of  the  Act 

For  the  great  majority  of  substances  in 
this  group,  current  limits  are  derived 
frtHn  human  evidence  that  exposure  to 
the  chemical  agent  at  a  particular 
airborne  concentration  will  be 
associated  with  sensory  irritation.  For  a 
few  substances  in  this  group,  animal 
evidence  provided  the  basis  for  limit 
setting.  Several  general  types  of 
evidence  may  be  used  to  revise  existing 
limits: 

•  Consideration  of  new  human 
evidence: 

•  Reinterpretationof  human  data  that 
formed  the  basis  for  setting  the  1968 
TLV: 

•  Consideration  of  evidence  from 
industrial  experience  showing  that 
employees  are  not  experiencing 
irritation:  and 

•  Evaluation  of  new  animal  evidence. 
The  studies  that  provide  the  basis  for 

the  sensory  irritant  levels  being 
proposed  by  OSHA  are  generally 
oootrolled-exposure  experiments  using 
human  volimteers  or  reports  of 
employee  complaints  arising  in 
industrial  settingik 

Dose-Response  Relationships  and 
Sensory  Irritation 

The  onset  of  sensory  irritation  is 
considered  a  "threshold"  or  NOE  level; 
that  is,  for  any  sensory  irritant  there  is 
an  exposure  level  below  which  very 
few,  if  any.  individuals  will  experience 
sensory  irritation.  As  exposure 
increases  shove  this  level,  a  larger 
proportion  of  exposed  individuals  will 
notice  the  effect  and  the  effect  will 
become  increasingly  severe.  At  some 
level  above  this  NOEL  sll  exposed 
persons  will  experience  sensory 
irritation,  although  the  intensity  of  the 
response  may  vary. 

The  risk  of  exprnlendng  irritation  that 
is  associated  with  exposures  below  the 
NOEL  will  be  minMnal  (except  in  the 
hypersensitive  individual),  while  the 


risk  of  experiencing  the  Irritant  effect 
%vill  increase  directly  as  exposure 
increases.  At  some  point  above  the  NOE 
level  (i.e^  at  some  dose  of  the 
substance)  the  response  will  be  100 
percent  and  all  exposed  persons  will 
experience  irritation.  According  to 
general  toxicologic  principles,  the  shape 
of  the  curve  that  describes  responses 
above  the  NOEL  is  sigmoidal  and  the 
steepness  of  the  curve  is  a  function  of 
the  variability  in  individual  responses  to 
the  particular  irritant  For  example,  if 
nearly  all  persons  exposed  to  the 
substance  will  experience  a  response  at 
approximately  the  same  concentration 
(dose),  the  curve  will  be  steep;  if.  on  the 
other  hand,  the  percentage  of  people 
responding  increases  only  slowly  as 
concentration  rises,  the  curve  will  be 
considerably  flatter. 

in  addition  to  the  relationship 
between  increasing  dose  and  increasing 
proportion  of  exposed  persons  being 
affected,  the  intensity  of  the  response 
also  increases  with  increasing  exposure 
level,  subtly  above  the  NOE  level 
affected  individuals  will  experience 
itching  and  burning  of  the  eyes,  nOse, 
and  throat  this  is  a  transient  efl'ect  and 
disappears  upon  removal  from  exposure. 
For  some  substances,  woriiers  may 
become  inured  to  the  sensations  and 
h^^r  exposure  levels  are  necessary  to 
elicit  a  subjective  response.  As  exposure 
levels  increase,  the  irritant  effects 
become  more  severe  to  the  point  where 
objective  signs  of  mucous  membrane 
irritation  are  apparent  (i.eM  redness  of 
the  eyes,  rhinitis,  coughing,  and 
lacrimation). 

During  the  rulemaking,  the  question 
arose  as  to  the  level  of  irritation  that 
constitutes  a  significant  risk  of  material 
health  impairment:  OSHA  posed  this 
question  in  the  NPRM  and  a  discussion 
of  the  responses  received  appears 
eariier  in  this  preamble  (see  Section  V. 
Question  21).  Some  commenters  (Exs.  3- 
744  and  3-866)  were  of  the  opinion  that 
transient  irritant  effects  should  not  be 
considered  material  impairment  of 
health.  For  example,  the  U.S.  Borax  and 
Chemical  Corporation  (Ex.  3-744)  stated 
that  transient  "rhinitis,  cough,  sputum 
production,  chest  pain,  wheezing,  and 
dyspnea"  do  not  constitute  material 
impairments  of  health. 

Most  commenters,  however, 
recommended  that  these  signs  and 
symptoms  be  regarded  as  material 
health  impairments  (see.  for  example, 
Exs.  8-47, 3-1095,  3-660,  and  3-593).  For 
example,  NIOSH  stated: 

The  rscognitioa  of  sensory  irritation  as 
poltmtiaUy  being  "material  impalrmeoi  of 
health"  is  conaisteni  with  the  current 
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■cientific  consensus  related  to  health  effects 
of  environmental  agents. 

Mucous  membrane  irritants  can  cause 
increased  blink  frequency  and  tearing:  nasal 
discharge,  congestion,  and  sneezing  and 
cough,  sputum  production,  chest  discomfort 
sneezing,  diest  tightness,  and  dyspnea.  Work 
environments  often  require  levek  of  physical 
and  mental  performance  considerably  greater 
than  encountered  in  daily  living.  Even  ia  the 
absence  of  any  pennanent  impaiiment  tlie 
symptoms  listed  can  interfere  with  job 
performance  and  safety. 

Mucous  membrane  irritation  can  result  in 
■nflamination.  which  may  lead  to  increased 
susceptibility  to  nonspecific  irritants  and 
infectious  agents.  For  example,  experimental 
ozone  exposure  in  humans  results  in 
increased  airway  reactivity.  Also,  studies  of 
exposure  to  enviroiunental  tobacco  smoke 
have  shown  irritative  sjfmptoms  and 
evidence  of  increased  frequency  of 
respiratory  tract  illnesses  in  young  children 

and  decreased  pulmonary  function  in  adults 

•  •  • 

Mucous  membrane  irritation  is  associated 
with  respiratory  illnesses,  depending  on  die 
composition  of  specific  exposure  and  on  the 
dose,  duration,  and  frequency  of  exposure. 
No  universally  applicable  conclusion  can  be 
drawn  at  this  time  regarding  the  association 
Itetween  irritative  symptoms  and  permanent 
injury  or  dysfunction.  Where  certain 
individuals  show  no  measurable  impairment 
after  an  exposure,  even  when  experiencing 
irritative  symptoms,  others  may  develop 
identifiable  dysfunction. 

Aside  from  the  effects  of  irritation,  mucous 
membrane  exposure  may  result  in  absorption 
of  a  substance,  with  resultant  systemic 
toxicity.  An  inflamed  mucous  membrane  may 
l>e  an  even  more  effective  route  of 
alMorption,  either  for  the  irritant  or  for  odier 
sulietances.  Furthermore,  injury  to 
Ixonchopulmonary  membrances  can  impair 
removal  of  particidates  from  the  respiratory 
system  (Ex.  8-17.  pp.  38^10). 

Thus,  according  to  NIOSi  sensory  - 
irritants  interfere  with  job  performance 
and  safety,  cause  inflammation,  may 
increase  the  victim's  susceptibility  to 
other  irritants  and  infectious  agents, 
lead  to  permanent  injury  or  dysfunction, 
or  permit  greater  absorption  of 
hazardous  substances  (Ex.  8-47). 

Another  commenter,  E.L  DeWitt,  an 
occupational  health  consultant  for  the 
du  Pont  Company,  remarked: 

Irritation  tal^  many  forms  *  *  *  with  the 
effect  l>eing  perhaps  no  more  than  transient 
slight  to  mild  discomfort  Again,  this  type  of 
irritation  needs  to  be  prevented  but  the 
'safety  factor'  (applied]  might  be  somewhat 
less  in  this  case.  There  are  also  situations 
where  'irritation'  is  perceived  but  is  without 
any  accompanying  manifestations.  In  these 
cases,  there  may  be  no  real  need  to  modify 
the  exposure  limit  The  exposure  conditions 
required  to  produce  these  findings  need  to  be 
oonsidered  also  (Ex.  3-600,  p.  4). 

OSHA  concludes  that  exposure  limits 
are  needed  for  those  substances  for 
which  PELs  are  being  established  in  this 
rulemaking  to  protect  against  sensory 


irritant  effects  that  result  in  objective 
signs  of  irritation,  sudi  as  coo^dng. 
wheezing,  conjunctivitis,  and  tearing. 
Such  levels  of  mucous  membrane 
irritation  may  require  medical  treatment 
adversely  affect  die  well-being  of 
employees,  and  place  the  affected 
individual  at  risk  from  increased 
absorption  of  the  substance  and 
decreased  resistance  to  infection. 
EjqMsing  woricers  repeatedly  to  irritants 
at  levels  that  cause  subjective  irritant 
effects  may  cause  workers  to  become 
inured  to  the  irritant  warning  properties 
of  these  substances  and  thus  increase 
the  risk  of  overexposure.  In  addition,  the 
long-term  effects  of  repeated  low-level 
sensory  irritation  have  not  been  well 
studied. 

Therefore.  OSHA  finds  diat  the 
sensory  irritation  caused  by  exposure  to 
those  substances  for  which  PELs  are 
being  established  in  this  rulemaking 
constitutes  a  material  impairment  of 
health  and  functional  well-being  and 
has  established  eiqiosure  limits  for  diese 
substances  at  leveU  that  will  protect 
workers  from  the  significant  risk  of 
experiencing  this  material  impairment  of 
health. 

Analyses  of  the  toxicologic  data  for 
the  substances  in  this  group  of 
dhemicals  and  OSHA's  findings  in  each 
case  are  presented  below. 
ACETALIKHYDE 

CAS:  75-07-0:  Chemical  Formula:  CHiCHO 
H.S.  No.  1001 

OSHA's  previous  PEL  for 
acetaldehyde  was  200  ppm  as  an  8-hour 
TWA.  In  its  NPRM,  OSHA  proposed 
revising  its  limit  for  acetaldehyde  to  100 
ppm  as  an  8-hour  TWA  and 
supplementing  this  with  a  STEL  of  150 
ppm:  these  are  the  limits  currentiy 
recommended  by  the  ACGDi  0£^iA  is 
establishing  permissible  exposure  limits 
of  100  ppm  as  an  B-hour  TWA  and  150 
ppm  as  a  15-minute  STEL  in  the  final 
rule.  Acetaldehye  is  a  coloriess  liqiud 
with  a  pungent  fruity  odor. 

The  200-ppm  1968  TLV  established  by 
the  ACGIH  for  acetaldehyde  was  based 
on  a  sensory  irritation  study  conducted 
by  Silverman,  Schulte,  and  First  (1946/ 
Ex.  1-142)  that  showed  tiiat 
unacclimatized  individuals  experienced 
eye  irritation  at  50  ppm,  but  that  a  level 
of  200  ppm  was  tolerable  for  an  6-hour 
day.  Reexamination  of  the  data  reported 
by  Silverman,  Schulte,  and  First  (1946/ 
Ex.  1-142)  reveals  that  at  200  ppm  of 
acetaldehyde,  all  exposed  persons 
experienced  inflammation  of  the 
conjuctivae  of  the  eyes,  which 
manifested  as  redness.  OSHA  therefore 
concluded  that  its  previous  PEL  of  200 
ppm  placed  exposed  employees  at  risk 
of  conjimctivitis  and  other  irritation  and 


that  a  reduction  to  100  ppm  was 
necessary  to  reduce  this  risk.  OSHA 
also  proposed  a  STEL  of  150  ppm  to 
supplement  the  8-hour  limit  because, 
without  a  STEL  workers  could  be 
exposed  to  levels  many  times  those  that 
have  been  shown  to  cause  corneal 
injury,  sensitization,  and  respiratoiy 
tract  irritation.  fflOSH  (Ex.  6-47,  Table 
N6B;  Tr.  pp.  3-97  to  3^96)  indicated  diat 
acetaldehyde  might  be  a  candidate  for 
an  individual  6(b)  rulemaking.  As 
pointed  out  by  the  Workers  Institute  for 
Safety  and  Health  (WISH)  (Tr.  7-117. 
Ex.  116,  p.  8).  lARC  has  classified 
acetaldehyde  as  a  possible  human 
carcinogen  based  on  animal  data.  Ihere 
is  also  evidence  that  acetaldehyde  is 
teratogenic  and  fetotoxic  in  animals  (Ex. 
116).  "Ihe  Agency  will  continue  to 
monitor  the  scientific  evidence  for  this 
substance  to  examine  whether  a  further 
reduction  in  the  PEL  is  warranted. 

OSHA  concludes  diat  employees  are 
placed  at  significant  risk  of 
conjunctivitis  and  irritation  at  the 
current  8-hoiu-  TWA  limit  of  200  ppm. 
The  Agency  has  determined  that 
conjunctivitis  and  sensory  irritation 
represent  material  impairments  of 
health  or  functional  capacity.  Therefore. 
OSHA  is  revising  the  limit  for 
acetaldehyde  to  100  ppm  as  an  t»-hour 
TWA  and  150  ppm  as  a  15-minute  STEL 
to  substantially  reduce  this  risk. 
ACETIC  ACID 

CAS:  64-19-7:  Chemical  Formula:  CHiCXX)H 
H.S.  No.  1002 

The  former  OSHA  PEL  for  acetic  add 
was  a  10-ppm  8-hour  TWA.  OSHA 
proposed  to  retain  the  TWA  limit  and  to 
supplement  it  with  a  15-ppm  STEL. 
Based  on  the  acute  irritant  properties  of 
acetic  add.  lliese  limits  are  consistent 
with  the  ACGIH  recommended  TLVs 
(1986/Ex.  1-3).  NIOSH  (Ex.  8-47,  Table 
Nl)  conciured  with  these  proposed 
limits.  However,  O^iA's  review  of  the 
evidence  for  acetic  add  has 
demonstrated  that  there  is  no  basis  at 
this  time  for  a  STEL  and  the  final  nile 
thus  retains  the  &-hour  TWA  PEL  Acedc 
add  is  a  dear,  coloriess,  flammable 
liquid  with  a  pungent  odor. 

Sterner  (1949/Ex.  1-1207)  reported 
that  exposures  to  concentrations  of 
acetic  add  ranging  from  800  to  1200  ppm 
cannot  be  tolerated  by  humans  for 
longer  than  three  minutes.  The  AIHA 
(Ex.  8-16)  stated  that  unacdimatized 
workers  experience  eye  and  nasal 
irritation  at  acetic  add  levels  in  excess 
of  26  ppm,  and  that  exposure  to  50  ppm 
is  intolerably  irritating.  The  ACGIH  also 
reported  that  acclimatized  workers  are 
sometimes  able  to  tolerate  exposure  to 
concentrations  as  high  as  30  ppm. 
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CuiiM*  pifft  axhibitMl  mimat  ( 
respiratian  aftw  •xpoMira  lo  S  ppat 
•xponif*  to  IM  ppa  piwiwd  • 
■tgnific— I  imcnm*  fai  p«tawiiy 
raalstaace  and  •  dtni— ■  io  I 
tmta  aad  akMita  voli— n.  whtok  i 
that  broKktel  coMtiktioa  i«  tW 
primMy  Mlaal  aclkMi  of  acetic  acM 
(Aadar  MBl/Bx.  1-tOl). 

The  UHnn  TWA  waa  aalaUiabad  on 
th«  baate  of  atudiea  indicatiat  Ikat 
Industrial  expoaura  to  acalk  acid  aH  Ml 
ppai  «Ma  Donirhtatiat  (Stafmr  liMS/Ai. 
l-aot).  Howavar.  caa)uActivid  initattoa 
hat  baaa  laporlad  in  bamana  axpoaad 
balow  10  ppai  (duratioa  not  ipacilUd) 
(Baldi  tVSa/En.  1-C02),  and  «Mrka«a 
expoaad  to  oonoantratiana  a(  to  ppaa 
durii«  Iba  wrafkabilL  plya  ooa  boar  dally 
at  100  to  2tO  ppaa.  far  7  to  U  yoara 
devaiopad  raapiiatory  irritation 
conianctivitia.  bronchitia  (arbkb  waa 
astbma-liba  in  WMna  workim). 
pharyngitia.  eraaioo  of  axpoMd  taatk 
and  faatritis  (Pamaggiani  and  Saaai 
(1064/Ex.  1-753).  VigUaai  and  Zario 
(19S5/EX.  1-164)  obaarvod  taapiraloiy. 
gaatrointastinaL  and  skin  irritation  in 
tha  sama  aroup  of  woriwra. 

fai  a  prahaarini  w—ant  Eaatman 
Kodak  CBx.  3-681)  aniad  that  therawaa 
no  toxioologic  baaia  rar  a  15-ppm  8TEL. 
dtii«  VigHani  and  Znrki  (lau/Bx.  1- 
104)»  who  reported  that  axpoann  to  30  to 
30  ppm  ia  widMml  daii«ar.  fai  addltioib 
Kodak  stated  that  irritation  baa  tmtv 
been  obeerved  'Wvitb  prolongad  ami 
rapaalad  axpoaaraa"  above  tke  lO-ppm 
TWA  PEL  Eaatman  Kodak  conchided 
(hat  "(no)  lignifiranl  irriln«ian  or  odMr 
ill  efFecta  bava  baan  laportod  by 
employaaa  tbal  periodically  are  axpoaad 
to  levela  of  acetic  add  in  axoaaa  of  the 
propoaad  IS-ppm  STEL"  (Ex.  3-001.  p.  4). 

OSHA  baa  care&dly  reviewed  the 
toxicologic  avidenoa  in  the  record  and 
haa  dalefinad  that  the  avidanca 
supporting  a  STEL  for  acetic  add  ia 
equivocaL  Bacauaa  inlonnation  oo 
exposure  durationa  ia  lacking  ia  the 
studies  dtad  above  (Baldi  Ig63/Ex.  t- 
002;  Pannaggiani  and  Sosd  ISM/Ex.  1- 
753).  it  is  not  known  whether  the 
confunctival  irritation  found  among 
expoaed  workers  waa  due  to  short-term 
or  prolonged  axpoaure  to  acetic  edd. 
Eastman  Kodak  (Ex.  3-001)  haa 
maintained  that  prolongad  axpoaure  to 
acetic  add  at  levals  above  the  10  ppm 
TWA  Ffl  is  neceaaary  lo  cauaa  irritant 
responses  among  expoead  workers. 
Therefore,  in  the  final  rule.  OSHA  is 
retaining  its  10  ppn  TWA  PEL  for  acetic 
add,  bat  is  not  supplementing  this  Kmit 
wffhaSTEL 
ACETONB  *  •       ' 

CAStV-M-t: 

H.&NaMO« 


OGHA's  piwieaa  Z4ahla  hadl  lor 
aratoaa  waa  1000  pf  aa  aa  I 
TWA-hsthaNnUCi 
propoaad  to  laaav  (hit  Hail  to  aw  I 
aa  aa  O^Mur  TWA.  Ihio  I 
was  derivad  Ibaa  Ih 


a  number  of 

volunteer 

central 


at  lavda  balow  1000  ppac  N108H  (Bx.  •- 
47.  Tahla  Ml)  aid  tfM  AFUaO  (Ex.  IM) 
caacartad  with  the  propoaad  Itaait.  Tha 
AOGIH  TLVs  for  acataae  am  790  ppai  aa 
aa  O^Mmr  TW  A  and  1000  ppm  aa  a  15- 
minuta  8TBL  OSHA  haa  careftilly 
reviewed  the  sdantific  ssidiaca  and 
comments  in  the  record  and  has 
determiaad  that  it  ia  appraariato  to 
rrviae  the  acetone  PEL  ia  tha  Inal  rah 
to  790  ppai  as  an  0-hour  TWA  aad  to 
add  a  short-term  Uaril  ofMOOi 
Acetana  ia  a  colorteaa.  highly  ^ 
flamawble  Hquid  with  an  < 

OfiHA's  propoaad  ZSO^ipei  TWA  limit 
for  aoetona  was  hfgely  baaad  on 
controlled  human  stadies  ooarnKted  by 
Nebon.  Bage.  Roes  et  aL  (IMO/Ex.  1-00) 
and  Matsuabita.  Yoahimune,  Inoue  et  aL 
(1000/Bk.  1-101),  as  waB  as  stodfea  in 
workers  conducted  by  Vigfliani  and 
Zario  (lOOO/Bx.  1— M4)  and  ^*"— gflt**** 
and  Sasd  (1054/Bx.  1-793).  OSHA'k 
reliance  on  these  studies  to  oatobltab  a 
rsviaed  Maat  lor  aoatoaa  wfaa  cntiGtaad 
by  Dr.  William  C  Thomaa,  Manner  of 
Toxicology  for  the  Hoachat  Calaiwae 
Corporatioo.  who  tostifiad  OB  behalf  of 
Uie  Katoaaa  Program  Paaal  of  the 


r sis  otfxxafc 


(CMA)  (Ex  0-64:  tt.  6/4/gO.  p^  6-114  to 
6-127;  Bxs.  MOA.  MOQ.  The  National 
Marine  Manufacturara  AaaodatJon  (Ex. 

Sunusiaciaa  of  each  af  thaaa  ttadiaa  — «^ 
of  06HA*s  response  to  Dr.  Thoaws' 
remarka  follow. 

In  a  oontrQllad-expoaura  axparimaot. 
Nelson.  Bnge.  Rosa  et  aL  (lOtt/Ex.  V-OO) 
expoaed  an  average  of  10  humaa 
sabiads  (both  mala  and  female)  to  a 
variety  <d  solvaala.  induding  acetone, 
for  thrae  to  five  aiinHtea.  Sobtecta  ware 

asked  to  fudge  the  level  af  saaooo 
irritation  aa  abaant  iMiMy  inM>di«>  or 
very  irritadag.  Taata  wom  PoadBctad  ia 
a  1300-cabic-kiot  gaa  cabiaet  ofaippad 
widi  aa  ananoatat  to  diatribato  dto  air     ( 
uniCarmly.  Acetone  was  rsportad  to 
produce  slight  irritatian  on  axpeaaae  to 
300  ppm,  bat  a  concantratioB  of  900  ppai 
produced  a  dagree  af  aye.  noa 
throat  ifrigatiea  tfiat  waa  atfU 
by  a  Bsaifotity  af  the  subjects  aa 
'*toktable.'' 

I>.  ThoBMS  expteaaad  five 
of  dM  Nalaea^  Bii^  Boas  et  at  (1643/Bm. 


1-6^  stady.  Thaaa  ware:  (1)  The  short 
duration  of  expoeora  aaed;  (2)  the 
study's  bihifa  to  aooonnt  far  adaptation 
becaaae  ''naive'*  sabfects  who  had  not 
bad  previous  acetone  expoaure  were 
ueetk  (3)  the  authors'  lelianca  on 
subjactiva  laaponeas  rather  than  on 
ebtective  medtoal  examinatian:  (4)  dM 
uaa  of  neaiinel  (calcalatod)  sxposMrss 
rather  than  measured  expoaares;  and  (5) 
the  introduction  of  potential  bias 
because  students  who  were  involved  in 
the  experiment  were  used  as  test 
subfacts  (Tr.  8/4/88,  pp.  0-114  to  6-117; 
Exs.14gA.140C). 

NIOSH  addraessd  soma  of  diase 
issaes  in  its  crttaria  docanent  far 
ketoaaa  (NIOSH  19781.  aa  dtad  in 
ACCIH  1988/Ex.  1-3.  p.  6).  fa  its 
analysis  of  the  Nelson.  Eoge,  Roes  et  aL 
(1913/Ex.  1-00)  study.  NIOSH  (1978f) 
oonduded: 

IW 

rallMr 


oflHtoaasiBliw 
oakalatadfaamtBal) 
d  aaaljrficaiy.  sa  lh»  a«e 


mheaseof 


iMea  lotMr  IliMi 


as  subjects  was 
t  taesxposw 


liaitation  of  *  *  *  (<his  sladyL  Howevsr 
data  ors  wmht  as  a  firids  Is  the  ishiMis 


itiHatiag  prapsrtfoB  of  I 

omonmnoiw  ■«  wmcii  idbp«  |prapvu9B| 
appear  (NIOSH  tOftf.  p.  91). 

Thus,  de^to  thaae  experimsntal 
limitations.  NIOSH  caMladad  that  the 
Nebon.  E&ge,  Roaa  at  aL  tM43/Bx.  1-00) 
study  waa  uaefal  to  identic  lug  ketone 
concentrations  that  are  hritafog.  and  it 
relied  on  dds stady,  at  laaot  topart 
<vheniiriiniaiiailnga?96  ppniTWA 
limit  far  acetoaa  (MOSH  Mrat  aa  dtad 

in  ACCIH  1986/Bx.  1-3.  p.  H 

The  second  paper  diaamead  by  Dr. 
Thoaua  ia  the  report  by  hlatsaahita. 
Yoahimune^  laoae  at  aL  (IgOB/Bx.  l-m). 
in  this  study,  die  authers  aiqpsssd  26 
healdiy  male  subfecto  to  H  KA  290. 500. 
or  1000  ppm  aoatoaa.  Sabfacta  arere 
exposed  for  three  hours  in  the  morning 
end  three  hours  te  the  afteraooa.  with  a 
45-fflmute  period  betweea  expoeures. 
Irritant  responsea  were  scored  on  a 
scale  from  0  to  1Z  with  a  score  of  12 
representing  severe  irritation. 

Moat  of  die  sal^acts  axpoaad  to  600  or 
1000  ppm  acataae  reported  irritotioo 
(scored  betweea  4  and  5  fa  severity) 
during  dto  first  80  mjnates  of  exposure  in 
the  OBoming  and  the  first  00  minutes  of 
exposure  in  the  affamoon.  Subfects 
ceaaad  to  nport  initottaa  at  dm  90- 
minuta  oMsk  during  the  aftaraaen 
expoaure.  A  leoaardRgNS  af  irritatioo 
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exposed  to  100  or  250  ppm  acetone: 
however,  this  irritation  subsided  after 
the  first  90  mfautes  of  exposure  fa  each 
of  the  two  exposure  periods.  Subjects 
exposed  to  250  ppm  or  higher  reported 
feeling  general  weakness  and  a  sense  of 
tension  even  as  long  as  24  hours  after 
exposure.  Blood  and  urfae  samples 
taken  during  and  after  exposure  showed 
facreasing  blood  and  urinary  acetone 
levels  among  subjects  exposed  to  250 
ppm  or  higher.  Following  the  exposure 
period,  these  levels  fell  to  normal  values 
within  about  25  to  35  hours  after 
exposure  was  terminated.  The  authors 
also  reported  an  increased  leukocyte 
count  in  subjects  exposed  to  500  or  1000 
ppm  acetone;  the  increased  white  cell 
count  persisted  for  about  24  hours  after 
the  cessation  of  exposure.  The  authors 
attributed  this  increased  leukocyte 
count  to  acetone's  irritant  properties 
(Matsushita,  Yoshlmime,  Inoue  et  aL 
iee9/Ex.  1-191). 

Dr.  Thomas  criticized  this  study 
because  it  did  not  describe  the  methods 
used  by  its  authors  for  measuring 
acetone  exposures,  and  the  blood 
acetone  levels  reported  by  Matsushita 
and  colleagues  (190e/Ex.  1-191)  were 
about  2.5  times  higher  than  those 
reported  after  similar  exposures 
conducted  by  DiVincenzo,  Yanno.  and 
AstiU  (1973.  as  dted  fa  ACGIH  ig06/Ex. 
1-3,  p.  6).  After  a  two-hour  eiqiosure  to 
500  ppm  acetone.  Matsushita. 
Yoshimune.  faoue  et  aL  (1909/Ex.  1-191) 
found  a  blood  acetone  level  of  25  mg/L 
compared  to  a  level  of  10  mg/L  reported 
by  DiVincenza  Yanno.  and  AstiU  (1973. 
as  dted  fa  ACGIH  19ee/Ex.  1-3,  p.  0). 
Dr.  Thomas  suggested  that  die  actual 
exposure  levels  empfayed  by  Matsuddta 
and  associates  (1900/Ex.  1-191)  may 
actually  have  been  substantiaUy  higher 
than  reported  by  these  authors  (Tr.  8/4/ 
88.  pp.  6-118  to  6-119:  Exs.  149A.  C). 

OSHA  has  reviewed  the  report  t^ 
DiVincenzo,  Yanno.  and  Astill  (1973.  as 
dted  in  ACGIH  19ee/Ex.  1-3.  p.  6)  and 
finds  that  the  blood  acetone  results 
reported  fa  this  paper  caimot  be  directly 
compared,  as  Dr.  'Thomas  has  done,  widi 
those  reported  by  Matsushita. 
Yoshimune,  faoue  et  aL  (19e9/Ex.  1-191). 
for  a  number  of  reasons.  First,  die 
subjects  studied  by  DiVfacenzo.  Yaimo, 
and  Astill  fasted  for  eight  hours  prior  to 
exposure:  it  is  not  clear  that  the  subjects 
studied  by  Matsushita.  Yoshimune, 
faoue  et  aL  fasted  before  they  were 
expowd.  Second,  the  blood  acetone 
values  reported  by  DiVfaoenza  Yamto. 
and  Astill  were  corrected  for 
endogenous  acetone  (i.a.,  acetone  levels 
that  existed  prior  to  exposure).  The 
authors  reported  that  endogenous 
acetone  levels  ranged  from  0  to  10  mg/L 


of  Mood,  or  about  as  high  as  would 
occur  after  a  two-hour  exposure  to  500 
ppm  of  acetone.  Whedier  Matsoridta. 
Yodiimune.  faoue  et  aL  corrected  for 
endogenous  blood  acetcme  leveb  is 
uncertain;  if  they  did  not  their  reported 
blood  acetone  levels  may  be  as  much  as 
two  times  overstated.  The  third 
consideration  is  that  the  stadies  used 
different  methods  to  measure  blood 
acetone  levels.  Matsushita.  Yoshimune. 
faoue.  et  aL  used  a  colorimetric  method, 
while  DiVincenzo.  Yanno.  and  Astill 
used  a  gas  chromatographic  approach. 
The  use  of  different  analytical  methods 
by  the  two  favestigative  groups 
complicates  any  comparison  of  their 
blood  acetone  results.  Thus.  OSHA  does 
not  agree  that  the  results  by  DiVfacenzo. 
Yanno.  and  Astill  (1973.  as  dted  by 
ACGIH  1986/Ex.  1-3.  p.  6)  demonsbvte 
that  the  exposure  levels  used  by 
Matsushita.  Yoshimune.  faoue  et  al. 
(19e9/Ex.  1-191)  are  necessarily 
imderstated. 

In  addition  to  the  two  controUed- 
exposure  stadies  discussed  above,  two 
fadustry  stadies  were  relied  on  by 
OSHA  to  support  the  reduction  fa  the 
acetone  PEL  One  report  by  Parmeggiani 
and  Sassi  (1954/Ex.  1-750)  fadicated 
that  six  employees  exposed  to  307  to  918 
ppm  acetone  fa  a  rayon  acetate  plant 
experienced  eye  and  throat  irritation, 
dizziness,  and  inebriaticm.  Five  of  the 
employees  showed  objective  signs  of 
pharyngeal  irritatioiL  four  had  lung 
irritation,  and  diree  had  conjunctivitis. 
Although  the  authors  attributed  the 
observed  CNS  effects  to  excessive 
concomitant  exposure  to  carbon 
disulfide,  the  irritant  effects  are  more 
likely  to  have  been  the  result  of 
exposure  to  acetone,  because  carbon 
disulfide  is  not  a  primary  irritant  by 
vapor  inhalation  {Chemical  Hazards  of 
the  Workplace.  2nd  ed..  Prodor. 
Hughes,  and  Fischman  1968,  pp.  120- 
121).  The  oUier  report  by  Vi^ani  and 
Zurio  (19S5/EX.  1-164).  found  diat 
acetone  production  woricers  ejqiosed  to 
700  ppm  acetone  for  diree  hours  daily 
for  7  to  15  years  experienced 
inflammation  of  the  respiratory  tract 
stomach,  and  duodenum;  giddiness;  and 
loss  of  strength. 

Dr.  Thomas  (Exs.  8-54. 149A.  148C;  Tr. 
8/4/88.  pp.  6-114  to  6-127)  criticized 
these  two  stadies  on  the  basis  that  the 
urinary  acetone  levels  reported  by 
Parmeggiani  and  Sassi  (1954/Ex.  1-750) 
and  by  Vigjiani  and  Zurio  (1955/Ex.  1- 
164)  indicated  that  airborne  exposures 
were  much  higher  than  die  reported 
values.  He  stated  that  based  on  these 
values,  the  employees  observed  fa  both 
of  these  studies  were  likely  to  have  been 
exposed  to  acetone  levels 


approximating  5000  ppm.  OSHA  is  not 
convinced  that  the  exposure  levels 
reported  fa  these  two  studies  are 
understated.  The  studies  by  Matsushita. 
Yoshimune.  faoue  et  al.  (1900/Ex.  1-191) 
and  DiVfacenzo.  Yanno,  and  Astill 
(1973.  as  dted  fa  ACGIH  1908/Ex.  1-3.  p. 
6)  deariy  demonstrate  that  blood  and 
urinary  acetone  levels  can  facrease  with 
contfaued.  daily  exposure.  Furthermore, 
fa  its  criteria  document  NIOSH  (1978f. 
as  dted  m  ACGIH  1986/Ex.  1-3.  p.  6) 
dies  a  number  of  stadies  that 
demonstrate  that  skm  absorption  of 
acetone  can  result  fa  elevated  blood  and 
urinary  acetone  levels.  OSHA  believes 
that  the  high  urinary  acetone  levels 
reported  fa  the  woriiers  stadied  by 
Parmeggiani  and  Sassi  (1954/Ex.  1-750) 
and  by  Virgiliani  and  Zurio  (1955/Ex.  1- 
164)  were  most  likely  the  result  of  an 
accumulated  body  burden  of  acetone 
brought  about  by  long-term  exposure 
and  dermal  absorptioiL  Given  these 
considerations,  it  does  not  appear 
appropriate  to  approximate  airborne 
exposure  levels  on  the  basis  of  the 
urinary  acetone  levels  reported  fa  these 
two  stadies. 

To  summarize.  OSHA  finds  that  the 
stadies  discussed  above  show  that 
acetone  is  capable  of  producing  sensory 
irritation  at  concentrations  below  1000 
ppm  and  that  long-term  exponm  to 
acetone  at  levels  below  1000  ppm  can 
cause  CNS  disturbances,  fa  adidition.  the 
ACGIH  (igoe/Ex.  1-3.  p.6)  reports  diat 
chronic  exposure  to  acetone  causes 
respiratory  irritation  and  headaches. 
Despite  the  methodological 
shortcomings  of  all  of  these  studies. 
OSHA  is  impressed  with  the 
consistency  of  their  findings.  Both  the 
Nelson.  Enge.  Ross  et  aL  (1943/Ex.  1-66) 
and  die  Matsusfata.  Yoshimuiie.  faoue  et 
al.  (1909/Ex.  1-01)  studies  demonstrate 
that  exposure  to  concentrations  of 
acetone  below  1000  ppm  are  assodated 
with  eye.  nose,  and  throat  irritation. 
Both  fadustry  stadies  (Parmeggiani  and 
Sassi  1954/Ex.  1-750;  Vigliani  and  Zurio 
1955/Ex.  1-164)  report  similar  sigiu  and 
symptoms  of  irritation  and  CNS 
disturbances  fa  workers  exposed  to 
concentrations  of  acetone  between  700 
and  1000  ppm.  OSHA  is  not  persuaded 
by  Dr.  Thomas'  arguments  diat  exposure 
leveb  are  underatated  fa  these  reports; 
OSHA  believes  that  die  quantitative 
refationship  between  long-term 
exposure  to  acetone  and  urinary  acetone 
leveb  b  not  suffidendy  estaUished  to 
draw  thb  oondusion.  Therefore,  OSHA 
condudes  that  the  (fadings  of  these  four 
studies  are  consistent  fa  demonstrating 
the  acute  and  long-term  effects  of 
acetone  expoaure  at  leveU  below  1000 
ppm. 
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-Dm  Kctonn  Paml  of  dM  CMA  (IV.  •/ 
4/8a.  pp.  e-lOO  to  0-113:  Kx«.  IMA.  MM. 
and  179)  also  prvMHted  tMtimany  by  Dr. 
Robert  RaMgh,  Adjunct  Profeaaor  of 
Medicina  at  tha  Univenity  of  RodMatar 
School  of  Madidno.  Dr.  Ralaigh  taatifiad 
on  a  study  he  condnctad  among  fitter 
preM  operators  who  were  expoMd 
exclusively  to  acatooa  (Raleigh  and 
McGee  1S72.  as  cited  in  Ex.  S-M).  In  this 
study.  13  workers  were  asked  about 
symptoms  and  were  medically 
examined  over  a  ona-week  period.  Ustog 
grab  bags,  acatooa  samples  ware  taken 
at  random  periods  during  each 
workshift  Subiective  symptoms  were 
recorded  with  each  grab  sample. 
Samples  were  analysed  by  gas 
chroma  tography. 

Over  the  penod  studied.  TWA 
axposurea  to  acetone  varied  from  9B0  lo 
1060  ppm.  Of  the  13  workers  studied, 
nine  (60  percent)  reported  eye  irritation, 
five  (36  percent)  reported  nasal 
irritation,  and  five  (38  percent)  reported 
throat  irritation.  Three  (23  percani) 
employaea  reported  experiencing 
lightheadadneaa.  Some  employaea 
reported  these  symptoms  more  than 
onca  daring  tha  study  period  Thaf* 
were  foor  caaaa  of  aye  irritation 
following  abarl  laias  axpoaurea  to 
acetoaa  coaoantoatkna  below  lOOO  ppm. 
Bye  iRitattoa  that  waa  repotted  to  be 
"stroi^*'  eccHRod  toUowdag  ahett-lann 
axpoenres  ta  1200  ppm.  Phjfaical 
axaaiinatfain  revaeied  a  few  inataacaa  of 
radneaa  of  tha  aaaal  aaucoaa  and  slight 
infection  of  the  macoaa  of  tha  noea  and 
throat 

In  hia  written  taattmooy  lagarding  this 
study.  Dr.  Raldgh  coochsdad- 
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*  (insUnoes  of  initaHan  oocMtfii^  below 
1000  ppal  indicate  the  need  for  a  safe  level 
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Dr.  Raleigh  alao  taatifiad  thai  Iha 
occurrence  of  transient  dioinaaa  waa  no 
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54).  OSHA  notes  that  more  than  half  tha 
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workaia  stadiad  experienced  sensory 
reacdona  bom  axpoaure  to  aoetane  at 
TWA  lavele  eqoal  to  the  fomer  1000> 
ppm  OSHA  limit.  Ftaithetmore.  some  af 
these  reactions  were  cfaaracteriied  aa 
"stroi^"  OSHA  believes  that  thia  study 
further  demonstrates  that  the  Agency's 
former  1000-ppm  O-hour  TWA  limit  is 
insufficiently  protective  and  does  not 
prevent  workers  from  experiencing 
these  sensory  effects,  in  addition,  in 
contrast  to  Dr.  Raleigh.  OSHA 
characterizes  transient  dizziness  in  and 
of  itself  as  an  "adverse  consequence." 
Dizziness  connotes  an  effect  on  the 
central  nervous  system:  in  addition, 
diizineaa  is  a  serious  safety  hazard  in 
the  workplace.  For  the  reaaona  staled 
earlier  in  thia  section.  OSHA  finds  that 
such  effects  constitute  material 
impairments  of  health.  Thus.  OSHA 
finds  that  the  Riileigh  and  McGee  study 
(1972.  aa  cited  in  Ex.  6-64)  is  a  recent, 
well-conducted  study  that  providea 
additional  support  for  the  need  to  lower 
the  former  lOOD-ppm  TWA  limit  for 
acetone.  Purthennore.  OSHA  finds  the 
evidence  that  adverse  effects  can  reault 
from  short-term  exposures  to  levels  of 
acetone  at  or  near  750  ppm  convincing: 
two  contraUad  human  stadiea  (Nelson. 
Ei^a.  Roaa  at  al  1943/Rx.  1-66: 
Matsushita.  Yoshimune,  Inoue  et  aL 
19ee/Ex.  1-191)  reported  sensory  irritant 
effects  upon  short-term  expoaure  to  such 
leveb  of  aoatona,  and  two  industry 
studies  (Paimeggiani  and  Saaai  19M/Ex. 
1-750:  VfgUani  and  Ziuio  1966/Bx.  1- 
164)  reported  irritation  and  CNS  effects 
among  employees  expoeed  to  acetone 
levels  ranging  from  307  to  918  ppm  in 
one  instance  and  about  TOO  fiftm  in  the 
other.  In  addition,  two  stwfies 
(Matsuahita.  Toahimune.  Inoue  et  aL 
1089/Ex.  1-191:  DiVincanzo.  Tanoa  and 
Aatill  1173.  as  cited  in  ACXIIH  ISSS/Bx. 
1-3.  p.  6)  suggest  that  chronic  expoeure 
to  acetone  on  a  daily  baais  leads  to  the 
bioacctimnhfion  of  acetone. 

In  ll^t  of  the  studies  disnisaad  aboire. 
OSHA  condudea  that  it  ia  neceaaary  to 
reduce  the  Umit  for  acetone  to  750  ppm 
as  an  8-hour  TWA  and  1000  ppm  as  a 
STEL  to  protect  worketa  from  the  acute 
and  chronic  effect*  of  acetona  expoaure. 
OSHA  ffaids  that  the  chemicaKy  induced 
sensory  irritation  associated  with  scute 
expoeures  to  acetone  can  occur  at  leveb 
only  sKghtiy  sbove  the  750-ppm  level 
being  eatabliahed  a*  an  g^hour  TWA  hi 
the  abaeace  of  a  8IBL.  the  TSO^ipm  Umit 
wouM  panaM  excursiaaa  la  leeais  aa 
high  aa  IXJBS  ppai  for  brief  pariadi. 
Such  wevia  "depraaa  tae  central  nervoua 
system,  taasiug  dUalueaa.  wuakaaaa. 
and  kwa  of  conaciousness"  (Piactm. 
Hugaaa.  and  Wirhmsa  wm.  p^  40).  An •- 
haar  TWA  of  7»  ppas  is  aacaaaary  la 
protect  workers  agaiaal  tike 


bioaccumulation  of  acetone,  chronic 
irritation  of  the  respiratory  tract,  and 
headaches  associated  with  long-term 
acetone  exposures.  OSHA  considers 
both  the  short-term  sensory  irritation 
associated  with  brief  exposures  to 
acetone  and  the  increased  blood  and 
urinary  accumulation  and  chronic 
respiratory  irritation  characteristic  of 
long-term  acetone  exposures  to  be 
material  impairments  of  health. 
Accordingly.  OSHA  is  establishing  in 
the  final  rule  an  8-hour  TWA  PEL  of  750 
ppm  and  a  STEL  of  1000  ppm  for 
acetone. 
ACROLEIN 

CAS:  107-02-8;  Chemical  Pormula: 

CHi>CHCHO 
H.S.  No.  1007 

OSHA  formerly  had  an  8-hour  TWA 
PEL  of  0.1  ppm  (0.25  mg/m^  for  acrolein. 
OSHA  proposed  the  addition  of  a  0.3- 
ppm  STEL  to  this  TWA  limit,  and  the 
final  rule  adopts  this  short-term  limit 
NIOSH  (Ex.  8^7.  Table  Nl)  concurred 
with  these  proposed  limits.  These  limits 
for  acrolein  are  the  same  as  those 
recommended  by  tha  ACGIH  (lOOO/Ex. 
1-3).  Acrolein  is  a  oolorlesa  or  yellowish 
flammable  liquid  with  a  diaagreeable. 
choking  odor. 

In  early  inhaladon  stadias  of  cats 
(Iwanoff  1911.  aa  dtad  in  ACGIH  1988/ 
Ex.  1-S,  p.  11).  expaeura  to  10  ppm 
acrolein  for  3.5  hours  was  foaiid  to  have 
only  transient  eflecta,  inr hiding 
salivation,  lacrimation.  raspiratoiy 
irritatioo.  and  mild  narooaia.  Howevar. 
later  studiaa  reported  that  aa  expoaure 
to  1  ppm  of  acrolaia  prodacad  oiarkad 
nose  and  ejre  iriitatioa  in  five  minules  or 
leaa  (Cook  104S/Ex.  1-728).  Over  kngar 
perioda.  stadias  have  deaKiaatMtad 
fatahties  hi  oae  of  six  rats  expoeed  for 
four  hours  to  airborne  concentrations  of 
acrolein  at  8  ppm:  at  18  ppm.  the 
mortality  was  100  percent  (Smyth  1050/ 
Ex.  1-750).  Irritation  of  the  upper 
respiratory  tract  is  the  pdoiary  symptom 
of  acrolein  inhalation,  but  lung  edema 
can  occur  after  expoaure  toh%h 
concentratjona  (Henderson  and  Haggard 
1943a/Ex.  1-881).  hi  addition,  skin 
contact  with  acrolein  cauaes  skin  bums 
and  severe  infury  to  the  cornea. 

Mo  coounenta  (other  than  haOSKs) 
were  received  on  OSHA's  proposed  S- 
hour  time- weighted-average  Hnrit  or  its 
15-minut8  shorl-torm  liodt  of  0.3  ppm. 
OSHA  coodudes  timt  to  the  abaence  of 
a  STEL  tha  canaat  8.1-ppai  TWA  Itarit 
would  not  protect  employees  from  sfcort- 
term  exposures  to  airborne 
concentratioaa  in  exceaa  of  1  ppm.  tha 
level  foHid  by  Cook  (104S/Bx.  1-720)  to 
cause  severe  eya  aad  nose  irritatioa. 
OSHA  oansiders  these  adverse  effecta 


to  reptaaant  ssaterial  impatnoents  of 
haalth  or  fundhaial  capad^.  Tastafofai 
OSHA  finds  that  the  O^ppn  STEL  is 
ascssaiy  to  pwHed  emplnyaiw  Jrom  Ihe 
sigiificaal  riak  aaaodatedadth  asaoaus 
membraaa  initatioB.  aad  the  Agency  ia 
revising  the  expoaure  liaiit  for  aotaldn 
to  0.1  ppm  as  an  8<hourTWA aad 03 
ppm  as  a  IS-minute  STEL 
ALLYLALCOHOL 


CA&lV-U-lc 

Ha  Na  1010 

OSHA  previondy  had  a  PEL  of  2  ppm 
TWA  for  ally!  akohoL  addi  a  akin 
notation.  OSHA  proposadto  aapplement 
diis  TWA  UmU  with  a  STEL  of  4  ppm 
and  to  retain  the  axiattng  akin  netatton. 
NIOSH  (Ex.  8^47.  Table  Nl)  ooacurrad 
with  this  propoaaL  Tki*  final  rule 
establishes  a  2-ppra  TWA  limit,  a  4-ppm 
STEL  and  a  skin  notation  for  allyl 
alcohol,  which  is  consistent  arith  the 
ACGIH  (1986/Ex.  1-3)  recommendation. 
Ally!  alcohol  is  a  odcvleaa  liquid  with  a 
pungent  mustard-like  odor. 

liie  most  important  adverse  effecta  of 
occupational  expoeures  to  ally!  alcohol 
are  upper-respiratory-tract  irritation  and 
bums  of  die  aye*.  In  a  cootroUed  human 
aenaory  response  study  (Dunlap, 
Kodama.  Wellington  et  aL  1958/Ex.  1- 
630),  a  five-minute  expostua  to  25  ppm 
resulted  in  severe  eye  irritation,  k^der 
irritation  has  bean  reported  to  occur  at  5 
ppm  PklcCord  1982.  as  dted  hi  ACGIH 
18e8/Bx.  1-8,  p.  18).  Necrosis  of  die' 
cornea  and  temporary  blindness 
.oocunad  in  one  taidividnal  exposed  to 
aUyl  alchol  at  a  level  irritating  to  the 
eyes  and  nose  (Smyth  1968/Ki(.  1-750). 
SUn  abaorption  may  lead  to  aerioua 
systemic  infury  (visceral  congestion, 
periportal  coageatioii  of  die  liver, 
hematuria,  and  nephritis):  in  additioa. 
when  evaporatian  from  the  skin  is 
prevented  or  reduced,  akin  contact 
causes  bums  (ACGIH  1086/Ex.  1-3.  p. 

18). 

Exposure  to  airborne  concentrations 
of  allyl  alcohol  causes  a  series  of 
characteristic  effects,  inanding 
lacrimation.  photophobia,  blurred  vision. 
and  retrobulbar  pain  (Dunlap,  Kodama. 
Wellington  et  aL  1958/Ex.  1-630). 
Exposed  individuals  do  not  develop  a 
tolerance  for  this  substance,  and  they 
also  do  not  become  sensitized  (Kodama 
and  Hine  196e/Ex.  1-1068). 

The  New  Jersey  Department  of  Public 
Health  (Ex.  144, 144A)  urged  OSHA  to 
set  its  limits  for  allyl  alcohol  on  the 
basis  of  EPA's  IRIS  data.  The  use  of 
such  an  approach  is  discussed  in 
Section  VI.A  of  the  preamble. 

In  a  prehearing  comment  Dr.  . 
Lawrence  Hecker  of  Abbott 
Laboratories  (Ex.  3-678)  stated  that  a 


STEL  did  not  appear  to  ba  warranted  for 
altyl  afeohoL  baaad  an  Us  naiaw  of  tha 
literatara.  Hoareaar.  Dr.  Hacker  did  not 
sped&salljr  diaeuM  tfm  evidanoe  or 
rationale  imdsrlyiag  this  cjantanlioa.  in 
reviaaring  die  evidanoe  far  aUyl  alocdwl. 
OSHA  notes  that  setren  tya  initation 
haa  been  reported  to  occur  in  human 
sabiecto  exposed  to  2S  ppa  far  as  short 
an  interval  as  five  minatea  (Danlap. 
Kodaaia.  Wellii«taa  et  aL  19G0/EX.  1- 
630);  such  an  ajqMMure  wraald  be 
perautted  ander  the  cunent  limit  of  2 
ppm  as  an  8-hour  TWA  OSHA  alao 
notes  that  ^art-term  expoaure  to  aUyl 
alcohol  produces  rharartfiiatic  ^facta 
mora  severe  than  thoae  caused  by  other 
sensory  iiritanta:  theae  effecta  include 
photopholaa  and  bhored  vision.  OSHA 
considcfv  the  effecta  of  sensory 
irritation  and  disturbed  visiim  to 
constitute  material  impairmenta  of 
health  or  functional  capadty.  Sax  and 
Leans  (1980)  report  diat  die  dermal  LDb* 
in  rabbita  is  S3  mg/kg.  indicating  diat 
allyl  alcohol  readily  permeates  the  sldn 
and  causes  systemic  toxidty. 

OSHA  coiidudes  that  the  sdentific 
evidence  clearly  ahows  a  significant 
healdi  risk  associated  arith  short-term 
exposure  to  the  leveb  of  allyl  alcohol 
that  would  be  permitted  under  the 
former  standard:  accordingly,  the 
Agency  b  establishing  a  4-ppm  15- 
minute  STEL  to  supplement  ita  8^u}ur 
TWA  limit  of  2  ppm.  The  final  rule 
retains  the  sldn  notation  for  thu 
substance  to  proted  arorkers  from 
dermal  absorption. 
ALLYL  CLYODYL  ETHER 

CAS:  lOO-aS-S:  Cheaacal  Formiila:  CJIiaOk 
H.S.Nal012 

OSHA's  former  PEL  for  allyl  glyddyl 
ether  (AGE)  wras  10  ppm  (45  mg/m^  as  a 
ceiling.  OSHA  proposed  to  revise  thb 
limit  to  a  TWA  of  5  ppm.  and  to  add  a 
is-minute  STEL  of  10  ppm  and  a  slcin 
notatioiu  consistent  arith  die 
recommended  limita  of  the  ACGIH 
(19e6/Ex.  1-3).  NIOSH  (Ex.  &A7.  Table 
Nl)  concurred  with  this  proposal.  In  the 
final  rule,  OSHA  is  establishing  the  air 
contaminant  limita  as  proposed,  but  b 
not  establishing  a  skin  notation  for  this 
substance  (see  Section  VLClB  for  a 
discusston  of  the  Agency's  policy  on 
skin  notations).  AUyl  glyddyl  ether  b  a 
colorless  bquid  of  characteristic  but  not 
unpleasant  odor. 

In  limited  human  exposure  studies. 
AGE  has  been  demonstrated  to  cause 
dermatitis  and  eye  irritation:  the 
substance  produces  moderate  primary 
skin  irritation  and  severe  eye  irritation 
in  animaU  (Hine.  Kodama.  Wellington  et 
al.  1956/Ex.  1-331).  At  260  ppm.  animab 
experienced  irritation  of  the  eyes  and 
respiratory  distress:  at  hi^ier  levels 
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(e.g.,  40a  800.  and  900  ppm).  ooraeal 
opadtiaa  and  savare  respiratory 
difficulties  otxanred  (Hine.  iCodama. 
Wellington  et  aL  1956/Bx.  1-S31).  The 
percutaneous  LD^  for  rabbits  b  2J6  g/ 
kg.  hutragaatric  aehniaiatiation  of  AGE  in 
mice,  rats,  and  rabbite  has  abe  been 
demonstrated  to  caaae  depression  of  the 
central  nervous  system  (Hine,  Kodama. 
Welbt^ton  et  aL  lOeo/Ex.  1-331). 

In  humans,  akin  aensitization  occurs 
readily  (Ifine  and  Rowe  1983a.  as  dted 
in  ACGIH  198e/Ex.  1-S.  p.  20).  In 
addition  to  primary  irritatioa  and 
aenaitizatioii.  die  potential  existo  for 
croea  aensitization  arith  odier  epoxy 
agenta  (AOOH  19e8/Bx.  1-3.  p.  20). 

Sax  and  Learis  {ikatgenfus  Properties 
of  Industrial  Materials.  7tfa  ed..  1960) 
report  the  dermal  LDm  in  rabbita  to  be 
2.25  g/kg;  diere  b  no  other  evidence  of 
systemic  poisoning  occurring  from  sldn 
absorption  in  humans  or  other  animal 
species.  Hierefoie,  in  accordance  arith 
the  general  policy  described  in  Section 
VLC18  of  this  preamble.  OSHA  b  not 
establishing  a  sldn  notation  for  AOS. 
Other  than  diose  sidxnitted  by  NIOSK 
OSHA  received  no  oommente  on  ita 
proposed  revbion  of  the  exposare  limit 
for  AGE. 

In  the  final  rule.  OSHA  b  eataMiahing 
PELS  of  S  ppm  (8-hour  TWA)  and  10  ppm 
(15-fflinute  STEL)  for  allyl  glyddyl  edier. 
OSHA  condudes  that  these  combined 
limita  arill  reduce  die  significant  risks  of 
sensitization  and  primary  irritation  to 
which  employees  could  otherwise  be 
exposed.  OSHA  considers  these  adverse 
effecta  material  impairmenta  of  health 
and  functional  capadty. 
ALLYL  PROPYL  DISULFIDE 

CAS:  2179-S0-1:  Chemical  Fomiula: 

CHi=CHCHACJ4t 
HS.  No.  1013 

The  previous  OSHA  PEL  for  allyl 
propyl  disulfide  was  2  ppm  (12  mg/m^ 
as  an  8-hour  TWA  OSHA  proposed  to 
supplement  thb  limit  arith  a  3-ppm  (18- 
mg/m^  15-minnte  STEL  and  NIOSH 
(Ex.  8-47.  Table  Nl)  concurred  with  diis 
proposaL  The  final  rule  establishes  a  2- 
ppm  TWA  limit  and  3-ppm  STEL  for  this 
substance:  these  limita  are  the  same  as 
those  recommended  by  the  ACGIH 
(1966/Ex.  1-3).  Allyl  propyl  disulfide  is  a 
liquid  with  a  pungent  irritating  odor. 

Neariy  all  occupational  exposures  to 
allyl  propyl  disulfide,  the  primary 
volatile  constituent  of  onion  oil,  occur  in 
the  processing  of  onions  and  onion 
producto.  Allyl  propyl  disulfide's 
irritative  effects  on  tfte  human  eye,  nose, 
and  upper  respiratory  tract  are  well 
recognized.  The  most  severe  irritation 
effecta  have  occurred  when  ararkers 
were  exposed  to  allyl  propjrl  disulfide  in 
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the  vidnity  of  ooloa  tlldiig  machine*. 
wh«r«  avanf*  ooooantratiotia  of  S.4 
ppo  bava  baan  maawiiad  (Fainar.  Burka. 
and  BaUfr  IMS/Kx.  1-4M). 

No  ndamaldng  partidpanU  othar  than 
N108H  commantad  on  Iha  addition  of  a 
STEL  to  tha  currant  TWA  limit  for  ally! 
pn»yl  diaulfida.  OSHAcondudat  that, 
in  tha  abaance  of  ■  STEL  tha  2-ppm 
TWA  Umit  would  not  prevent  ampioyaaa 
from  baing  axpocad  to  thort-terai 
coooantrationa  of  tuffkiant  magnituda 
to  cauta  acuta  irritant  affacts.  'Hm 
Afancy  conaidara  thia  athct  to 
constituta  malarial  lm|>ainnant  of  health 
and  hinctional  capacity.  Accordingly. 
OSHA  flnds  that  a  limit  on  thort-tarm 
axpoaura  is  naoaaaary  to  protect 
workara  from  tipiiflcant  acuta  irritation 
and  ia  rapplamanting  its  currant  2-ppm 
TWA  limit  with  a  S-ppra  l&-minuta  STEL 
in  tha  final  rule. 
AMMONIA 

CA&  7aM-«1-7:  OtMiical  Ponnula:  Nt^ 
HS.  No.  \an 

OStiA't  former  axpoaura  limit  for 
ammonia  was  50  ppm  as  an  8-bour 
TWA.  OSHA  propoaed  to  revise  thia 
limit  to  25  ppm  TWA  and  to  add  a  35- 
ppn  is-minuta  STEL,  baaed  on  the  limlta 
eatebllsbed  by  the  ACGIK  N106H 
indicated  Its  agreement  with  theaa 
propoaed  limits  (Ex.  8-47.  Table  N1). 
However,  in  the  final  rule,  the  Agency 
haa  determined  that  it  is  not  appropriate 
to  eaUbhsh  a  2S-ppm  TWA  limit  for 
ammonia:  the  final  rule  doe*  revise 
OSHA's  expoaur*  Umit  to  35  ppm  as  a 
15-minuta  STEL  Ammonia  ia  principally 
used  aa  a  feedstock  in  the  manufacture 
of  fsrtiliaara  and  other  chemical 
substances  and  is  also  used  as  a 
refrigerant. 

Ammonia  is  a  primary  eye  and  upper 
respiratory  tract  irritant  An 
unpublished  study  ooodwcted  by  the 
Detroit  Department  of  Health  and  dted 
by  the  A(XIH  (198e/Ex.  1-3.  p.  27) 
reports  that  ammonia  concentrations  in 
the  range  of  20  to  25  ppm  ebdted 
complaints  of  discomfort  from  workers 
engaged  in  blueprinting  and  copying 
operationa.  In  addition,  a  study  of  pigs 
conducted  by  Stombamh  at  al.  (1000) 
appeared  to  demonatrate  that  exposura 
to  ammonia  causae  systemic  effticts. 
Thus  tha  AOGIH  astabllahad  both  a  full- 
shift  TWA  of  25  ppm  to  protect  against 
chronic  affects  and  a  35-ppm  8TKL  to 
protect  againat  ammonia's  irritant    . 
afracta. 

OSHA  also  oooaiderad  NlOSH's 
raooaamended  5-minu1a  oeihng  Umit  for 
ammonia  of  80  pfim.  When  making  thia 
racommendatJOB.  N106H  relied  oa 
several  raporta  that  ammonia 
canoantrationa  aa  low  aa  80  ppm  are 
modaralaly  Irritating  (VigHani  and  Zurio 


1065/Bx.  1-104:  Mai^old  1071:  Industrial 
Bio-tsat  Laboratorlaa  1873.  all  as  dted  in 
NIOSH  1074a/Bx.  1-230;  MacBwen. 
Theodora,  and  Vamot  1070/Bxl-827: 
PagnoHo  1073.  as  dted  in  ACGIH 1008/ 
Ex.  1-3.  p.  27).  NIOSH  conduded  that 
tha  "irritating  or  annoying 
effects  *  *  *  (of  exposure  to  ammonia 
are)  mora  dependent  upon  concentration 
than  length  of  exposure."  and  that  "a 
standard  expreasad  as  a  time-weighted 
average  is  inappropriate  since  it  would 
permit  fluctuations  to  concentrations 
considerably  higher  than  80  ppm" 
(NIOSH  1074a/Bx.  1-238.  p.  80).  In  die 
propoeal  OSHA  prahminarily 
concluded  that  NlOSKs  recommended 
80-ppm  ceiling  limit  was  above  the 
effiect  level  reported  in  the  Detroit 
Department  of  Health  studies  (lOOfr- 
107a  as  dted  in  ACGIH  lOOO/Ex.  1-8.  p. 
27)  for  senaory  irritation. 

Several  rulemaking  partidpants 
obiected  to  a  reduction  in  the  current  80- 
ppm  TWA  limit  (Exs.  3-375.  3-582.  3- 
788.  3-880.  3-008.  3-002.  3-039.  3-lOlZ  3- 
1118. 8-25.  8-20.  8-02.  8-68. 8-123.  8-138. 
113.  and  122).  At  tha  rulemaking  hearing. 
Lucas  Seaman,  Technical  Advisor  for 
the  Association  of  Reproduction 
Materiala  Manufacturera  (ARMM). 
taatiflad  that  there  was  no  basis  for  the 
propoaed  revisioa  since  tha  effects 
associated  with  expoaure  to  50  ppm  of 
ammonia  did  not  in  his  opinion, 
ooiutitnte  impairment  of  health: 

The  Detroit  Heahh  DepartBsnt  studies, 
whldi  make  nferenoe  to  "wotker 
oompiaints"  of  amatonia  expoearss.  appear  lo 
t)e  basad  oa  >Bbiactl<»e  raacUoiia  of  wotlieia 
and  not  any  aantfsetatioa  of  health 
irapairaieat  or  phjrsical  evidenoe  of  severe 
irrlUban. 

None  of  the  f«feiaiM»  data  added  (by  the 
ACGIH]  in  latO  *      *  aiade  refaraaoe  to  any 
haatthtepainnenl  at  the  2ft-ppa  TWA  or  36- 
PfMi  STEL  level*  of  axpoaura.  Rsfnenoaa 
added  ia  ISM  did  iadlcala  that  al  BO  ppn 
wotiiefs  fepofled  no  irritation,  or  mlDor  lo 
moderate  initatiaa.  and  thai  th«y  quicUy 
iMcaiBe  accuatomad  to  tiw  ammonia 
expoeure  up  to  tliat  level  (Tr.  VIL  pp.  223- 
234). 

In  reviewing  the  record  evidenoe. 
OSHA  finds  that  the  80-ppm  6-minute 
ceiling  limit  recommended  by  NIOSH  is 
not  sufficiently  protective  againat 
ammonia's  irritant  etbcta.  "Hie  evidence 
discussed  by  NIOSH  (Ex.  ISO)  and  the 
testimony  presented  by  Mr.  Seeman  (Tr. 
Vn.  pp.  222-224)  show  that  at  levels 
below  80  ppm.  some  workara  experience 
eye  and  upper  respiratory  trad 
irritatioo.  This  view  ia  supported  by 
Prodor.  Hughes,  and  FJadmian 
{ChtmJoaJ  Heaank  of  the  Workplace. 
2nd  ad.,  1088.  p.  71).  who  report  that 
even  5-minute  axpoauras  to  32  ppm 
cauaed  aaaal  drynaea  in  10  percent  of 


expoeed  volunteers,  and  that  5-minnta 
exposures  to  80  ppm  ammonia  caused 
nasal  irritation  and  drynas*  in  20 
percent  of  expoeed  volunteers.  Deborah 
Barkowitz  of  the  AFL-QO  testified  that 
two  companies  in  the  meat  packing 
industry  evacuate  the  work  place  LT 
airborne  concentrations  of  anuionia 
reach  25  ppm  (Tr.  pp.  8-310  to  8-311). 

OSHA  finds  that  sensory  irritation, 
such  as  that  experienced  by  volunteen 
exposed  to  ammonia  (Prodor.  Hughes, 
and  Pischman.  1968)  constitutes  material 
impairment  of  health.  OSHA  also  finds 
that  the  fact  that  some  worken  may  be- 
come aoclima tiled  to  ammonia 
expoeurea  at  concentrations  as  high  as 
50  ppm  may  account  for  the  belief 
expressed  by  Mr.  Seaman  and  othera 
that  80  ppm  is  an  acceptable  exposure 
level.  However,  OSHA  does  not  agree 
with  this  view  of  aoclima  tixation 
because  the  long-term  consequences  of 
a  continual  assault  on  the  sensory 
nerves  ara  not  known.  In  addition, 
acclimatization  lessens  the  ability  of 
worken  to  discern  airborne 
concentrations  of  othar  hazardous 
materials. 

The  ACGIH  (lOOO/Ex.  1-3)  believes 
that  an  8-hoxir  TWA  limit  is  necessary 
for  ammonia  because  a  study  by 
Stombaugh.  Teague,  and  Roller  (1080/ 
Ex  1-29)  reports  that  pigs  exposed 
continuously  to  103  to  145  ppm  ammonia 
reduced  their  consumption  of  food  and 
lost  weight.  The  ACGIH  interprets  this 
study  to  mean  that  systemic  toxidty 
occura  as  a  result  of  chronic  exposure  to 
ammonia.  However.  OSHA  interprets 
this  study  differently,  believing  instead 
that  it  shows  a  secondary  effed  of  the 
irritation  traditionaUy  aaaodated  with 
ammonia  axpoaura.  That  is.  in  OSHA's 
view,  these  pigs  stopped  eating  because 
they  were  experiencing  too  much 
respiratory  and  eye  irritation  to  be 
interested  in  their  food. 

Thus,  OSHA  does  not  find  it 
necessary  in  the  final  rule  to  establish 
an  6-hour  TWA  limit  for  ammonia  to 
protect  against  chronic  effects.  Instead, 
the  Agency  concludes  that  a  15-minute 
STEL  of  35  ppm  will  proted  sgainst  this 
substance's  irritant  effects,  which  have 
been  demonstrated  to  occur  in  worken 
exposed  to  ammonia  at  and  below  50 
ppm.  OSHA  condudes  that  the  eye  and  ■ 
upper  respiratory  trad  irritation 
associated  with  ammonia  expoaure 
constitute  material  impairments  of 
health  and  poee  a  sigrdficant  riak  to 
expoeed  woriwr*. 

AMMONIUM  CHLORIDe  (FUME) 

CA8:  U12S-«a-«C]MBical  Ponmila:  NH<Cl 
R&Naloa 


'  *.;-'iv;|<^^,• 
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No  previous  OSHA  PEL  had  been 
established  for  ammonium  chloride       I 
fumes.  Based  on  the  ACGIH 
recommendation.  OSHA  proposed  a 
TWA  limit  of  10  mg/m*  and  a  2e-aig/m* 
STEU  and  NIOSH  (Ex.  S-47.  Table  Nl) 
concurred  with  these  proposed  Hmits. 
and  they  are  established  in  the  final 
rule.  Ammonium  chloride  is  a  white 
crystalhne  solid,  somewhat  hygroscopic, 
with  a  cooL  saline  taste. 

Ammonium  chloride  fume  is  an 
irritant  to  the  skin  and  respiratory 
passages  when  inhaled  and  produces 
mild  systeaiic  toxicity  when  ingested 
(Sax  1968a/Ex.  1-867).  Although, 
exposure-response  data  are  lacking  for 
this  substance,  the  ACGIH  (lOOB/Ex.  1- 
3)  iudged  that  these  workplace  limits 
would  be  sufficient  to  prevent  woricera 
from  experiencing  respiratory  irritation. 

OSHA  received  no  comment  on  the 
proposed  addition  of  expoaure  limits  for 
ammonium  chloride  fume  to  the  Z 
tables,  other  than  those  submitted  by 
NIOSH.  OSHA  finds  that,  in  the  absence 
of  any  limit  on  airborne  exposure, 
employees  are  at  significant  risk  of 
respiratory  irritation  caused  by 
exposure  to  high  concentrations  of 
ammonium  chloride  fume.  OSHA 
concludes  that  the  respiratory  irritation 
caused  by  exposure  to  ammonium 
chloride  fume  constitutes  a  material 
impairment  of  health.  To  substantially 
reduce  this  risk.  OSHA  is  establishing 
an  8-hour  TWA  limit  of  10  mg/m*  and  a 
15-minute  STEL  of  20  mg/m*  in  the  final 
rule.  I  / 

BORATES.  TETRA.  SODIUM  SALTS  ' 

(ANHYDROUS.  PENTAHYDRATE.  AND 
DECAHYDRATE) 

CAS:  1303-<l6-4  (Decahydratei:  Chemical 
rormula:  NaiBtOi  lOHiO 
1330-43-4  (Anhydrous):  Chemical  Formula: 

NatB.Or 
in79-<M-3  (Fmlahyikale):  Chemical 
FafiiHiia:NatB.O>SHiO 
H.S.  NoS:  MBS.  vat,  and  1037 

OSHA  formerly  had  no  exposure 
limits  for  the  an)^<frous  or  hydrated 
forms  of  sodium  tetraborate.  Based  on 
the  ACGlH-recommended  TLVs  for 
these  substaaoes.  OSHA  proposed  a  1-, 
mg/m*  8-hoiir  TWA  PEL  for  the  ' 

anhydrous  and  pentahydrate  forms  of 
sodium  tetraborate  and  a  5-mg/m*TWA 
PEL  for  the  decahydrate  form.  NIOSH 
(Ex.  8-47,  Table  Nl)  concurred  with 
these  proposed  limits.  However,  during 
the  rulemaking  proceeding,  OSHA 
received  several  comments  on  the 
proposed  limits  and  obtained  * 

information  on  a  large  heahh  survey 
currently  being  condoded  by  the  U.S. 
Borax  and  Chemical  Corporation.  Basfd 
on  this'evidence.  the  Agency  has 
determined  diet  It  ia  appropriate  at  this 
lime  to  estritlisha  lO-n^/m'O-hour 


TWA  Umit  for  all  forms  of  the  sodium 
tetraborates.  Anhydrous  sodium 
tetraborate  is  a  Ufi^t  gray,  orderiess 
solid:  the  peatahjrdrate  and  decahydrate 
forms  are  wMte.  orderiess.  and 
crystalline. 

OSHA's  proposed  limits  were  based 
on  some  eairly  studies  dted  by  the 
ACGIH  (1908/Ex.  1-3)  and  on 
observation  that  the  anhydrous  and 
pentahydrate  forms  of  sodium 
tetraborate  present  a  greater  irritant 
hazard  than  does  the  decahydrate  form. 
These  eariy  studies  reported  that 
exposure  to  the  tetraborates  produces 
irritation  of  the  sldn,  eyes,  and  upper 
respiratory  trad  and  can  cause 
shortness  of  breath  and  noseUeeda. 
These  studies  were  criticized  at  the 
hearings  by  John  Middleton,  Manager  of 
Product  Safety  for  the  U.S.  Borax 
Research  Corporation,  because  they  did 
not  have  soffident  exposure  date  to 
define  a  dose-response  relationship  (Tr. 
p.  9-113). 

During  the  rulemaking,  commenten 
(Uscussed  two  NIOSH  health  hazard 
evaluations  (HHEs)  relevant  to  the 
borates.  The  fint  study  (HHE  75-059- 
496.  NIOSH  1978o)  was  conduded  at  the 
Kerr-McGee  Chemical  Corporation  plant 
in  Trona,  California.  NIOSH  performed 
clinical  examinations  of  nine  employees 
exposed  to  tetraborates  and  collected 
totel  dust  samples  for  each  en^iloyee. 
Clinical  examination  revealed 
symptoms  of  eye  irritation  in  five 
employees,  nose  irritation  with  bleeding 
in  three  workers,  throat  irritetion  in 
three  employees,  and  chapping  of  the 
hands  in  four  worken.  Four  of  the  nine 
dust  sanqiles  exceeded  10  mg/m*,  with 
the  highest  being  29.9  mg/m*.  fai 
testimony  before  the  Occupational 
Safety  and  Health  Standards  Board  in 
California  in  1985.  Dr.  Charles  Hine  of 
Kerr-McGee  stated  that  dust  exposures 
at  the  Cahfomia  plant  were  probably 
well  above  die  10-mg/m*  level  because 
employees  commoUed  that  dust  bom 
"fi«quent  windstorms"  was  the  main 
ptoUem  at  the  plant  Dr.  Hine  also 
noted  that  the  NIOSH  HHE  reported 
that  dust  levels  at  the  plant  were 
excessive  and  that  the  visibdity  of 
empfoyees  was  impaired  (Ex.  3-744. 
Attachment  I). 

The  second  NIOSH  HHE  (conducted 
in  1980)  reported  on  a  walk-through 
survey  of  the  U.S.  Borax  and  Chemical 
Corporation's  Boron.  CA  Operation. 
This  HHE  identified  health  complainte 
among  employees,  and  its  findings  led  to 
a  larger,  more  comprehensive  health 
survey  in  1981  (HETA  80-109).  a  report 
of  which  was  subsequenUy  published  in 
a  peer-reviewed  journal  (Garabrant 
Bernateiii.  Peten  et  al.  1985).  Date  on 
employees'  n^iiiratory  symptoms  were 


obtained  by  questionnaire,  and  total 
dust  measoremente  were  collected  from 
historical  data  obtained  between  1977 
and  1961.  The  anthon  found  no 
evidence  of  X-ray  abnormalities  or 
dedines  in  pulmonary  function  among 
the  629  active  employees  examined. 
There  was  a  dose-related  and 
statistically  significant  increase  in  the 
frequency  of  reported  symptoms,  which 
induded  eye  irritatioa  dry  cou^ 
nosebleeds,.8ore  throat  shortness  of 
breath,  and  chest  tightness.  Over  10 
percent  of  employees  having  mean  TWA 
exposures  of  8.6  mg/m*,  measured  as 
total  tetraborate  dust  reported 
experiencing  nosebleeds,  dry  cough,  eye 
irritation,  and  dryness  of  the  mouth. 
nose,  or  throat  At  a  mean  exposure 
level  of  14^  mg/m*.  between  15  and  30 
percent  of  the  employees  examined 
reported  these  symptoms.  The  authora 
conduded  that  borax  dust  appeara  to 
ad  as  a  simple  respiratory  irritant  and 
may  cause  small  changes  in  pulmonary 
function  among  smokers  who  are  also 
heavily  exposed  to  borate  dust 

US.  Borax  submitted  to  the  record  the 
written  testimony  of  Dr.  David  Heilbron. 
a  biostatistician  (Ex.  3-744.  Attachment 
2).  and  of  Dr.  Ralph  C.  Smith.  Professor 
of  Occupational  and  Environmental 
Health.  School  of  Public  Healtiu 
Univereity  of  Michigan  (Ex.  3-744. 
Attachment  3),  both  of  whom  were  of 
the  opinion  that  the  Garabrant  et  aL 
(1985)  study's  treatment  of  exposure 
data  was  biased.  For  example.  Dr. 
Heilbron  obieded  to  the  grouping  of 
employees  into  three  exposure 
categories,  commenting  that  such 
aggregation  "can  seriously  distort  a 
dose-response  relationship  and 
particulariy.  the  estimation  of  an  effect 

tiu«8hold (Ex.  34-744. 

Attachment  2,  p.  4).  Dr.  Heilbron  also 
took  issue  with  these  authore'  use  of 
geometric  means  to  describe  the 
tetraborate  exposure  data:  in  the 
opinion  of  Dr.  Heilbron,  there  was  no 
statistical  justification  for  the  use  of 
geometric  means  because  of  the 
heterogeneity  of  jobs  within  each 
exposure  group. 

OSHA  bdieves  that  it  is  not  possible 
to  determine  whether  arithmetic  or 
geometric  means  are  appropriate 
widiout  having  access  to  tfaiie  raw  data. 
OSHA  notes  farther  that  Garabrant  and 
his  co-authore  (1985)  both  gathered  and 
analyzed  the  data  and  that  neither  Dr. 
Heilbron  nor  Dr.  Smith  has  access  to 
these  data. 

Dr.  Smith  (Ex.  3-347.  Attachment  3) 
believes  that  the  exposure  data  in  the 
Garabrant  et  al.  (1905)  study 
substantially  underreported  the  actual 
exposures  oif  the  woiken  comprising  the 
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•iudy  group.  According  to  Dr.  SmitK 
when  the  data  an  r«analyi«d  using 
arithmetic  means,  the  observed  health 
effects  would  be  associated  with 
exposures  to  much  highar  dust  levels 
than  those  presented  in  the  report  (Ex. 
3-744.  Attachment  S,  p.  IS). 

Because  the  raw  exposure  data  from 
the  study  were  not  available  to  Dr. 
Smith,  he  based  his  reanalysis  of  the 
exposure  data  on  an  assumption  that  all 
individuals  in  a  )ob  category  had 
exposures  equal  to  the  mean  exposure 
level  for  the  Job  category  ss  s  whole.  For 
example,  according  to  Or.  Smith,  if  "four 
laborers  in  the  fiisbig  building  had 
average  exposures  oi4BJ  ng/m*  * 
(it  was  assumsd]  that  all  four  bad  tbs 
sans  exposure"  (Ex.  9-744.  Attschnsot 
1  p.  S).  OSHA  believes  that  Dr.  Smith's 
approach  provides  less  informatioo 
about  the  actual  exposures  of  the 
members  of  the  cohort  than  does  Dr. 
Garabrant's  because  Dr.  Carabrant  took 
two  factors  (representative  data  by  fob 
category  as  well  as  sub|sctlve  self- 
reporting  of  exposura  lavals  by 
employees)  into  account,  while  Dr. 
Smith  only  considered  s  single  factor 
(job  category).  That  is,  Dr.  Smith 
sssumes  that  all  workers  in  s  {ob 
category  have  the  same  exposurs.  while 
Dr.  Garabrant's  approach  rsoognises  the 
impact  of  such  factors  •»  indlvidaal 
differences  in  work  practices, 
differences  In  control  effectiveness  at 
different  workstations,  etc  oo  the 
exposures  of  individuals  faa  tha  ssna  (ob 
category.  OSHA  is  tharsfore 
unpersuaded  by  Dr.  Sndth's  reanalysis; 
the  Agency  finds  Dr.  Garabrant's 
snalysis  convincing  and  believes  that  it 
more  accurately  reflects  the  true 
expoeures  of  memtMrs  of  this  cohort 

Largely  because  of  qiiestions  raised 
concerning  the  dosa-response 
relationship  for  tetrsborates,  VS.  Borax 
has  been  conducting  a  large 
epidemiologic  study  at  its  facility.  This 
study,  described  st  the  informal  hearing 
by  Mr.  Middleton  (Tr.  pp.  9-114  to  9-llS. 
Ex.  120).  will  span  a  three-  to  four-year 
period  and  will  obtain  about  400 
measurements  of  workplace  tetraborate 
dusL  The  test  protocols  have  been 
reviewed  by  representatives  of  OSHA, 
the  U.S.  Bureau  of  Mines.  NIOSK  the 
ACGIH  TLV  Committee,  and  the  Mine 
Safety  and  Health  Administration.  The 
final  report  is  expected  to  be  released  in 
mid-19a9.  At  the  hearing.  Mr.  Middleton 
stated  the  position  of  U.8.  Borax: 

Baaad  on  the  fact  that  the  praaeni  daU 
doaa  not  support  Iha  •slabUah(iiient|  of  PCL'a 
for  Ibasa  compounds  and  that  U.8.  Borax  la 
prasenlly  collactina  data  that  could  ba 
meanln^Ful  tn  aalabUsliing  PCL'a.  w«  raquaat 
that  06HA  delay  acUoa  oa  thsaa  compounda 
until  theae  data  are  availabie  and  can  be 


analyaad  by  06HA  and  M8HA  (Tr.  pp.  »- 
US). 

OSHA  commends  U.S.  Borsx  for 
undertaking  this  effort  to  study  the 
relatlooshlp  between  exposure  to 
tetraborates  and  resplrstory  effects. 
OSHA  believes  that  such  data  are 
essential  to  inform  employees  property 
about  hazards  present  In  their 
workplaces  and  to  guide  employers  in 
the  development  of  effective 
occupetkMial  health  programs.  However. 
OSHA  does  not  agree  that  the  evidence 
currently  available  is  inadequate  to 
serve  as  a  basis  for  sstabUshlng  s  PEL 
for  the  tetraborates  at  the  present  time. 
The  study  by  Carabrant  at  si  (1985) 
does  demonstrate  a  doee  response 
relationship  for  rsspiratory  symptoms 
and  expoeure  to  sodium  borates.  OSHA 
finds  that  smplojfees  should  be 
protected  fnm  experiencing  the 
symptoms  that  have  been  reported. 
These  symptoms,  which  have  been 
reported  in  the  more  recent  Garabrant  et 
al.  (1985)  and  NIOSH  (1978o:  1980b) 
studies,  as  well  as  in  the  older  Uteratuie. 
include  noeebleeds,  upper  resplrstory 
tract  iiritation,  deimatitis.  and  dyspnea. 
OSHA  believes  that  this  evidence 
dearly  Indicates  that  the  tetraborates 
act  as  primary  rsspiratory  and  skin 
irritants,  and  that  e  10-mg/m*  PEL  is 
dearly  warranted.  In  light  of  the 
reseerch  currently  being  oondocted  by 
U.S.  Borax,  however.  OSHA  notes  that 
the  Agenqf  will  consider  new  evidence 
as  it  bsoomss  available  and  will  revise 
its  bmits  if  such  actum  appears  to  be 

OSHA  agrees  with  U.8.  Borax  that,  at 
this  time,  tfaare  are  insufficient  deta 
upon  which  to  establish  different  PELs 
for  the  diflsrent  Iqrdrated  forms  of 
tetraborate.  OSHA  believes  that  current 
sampling  and  analytical  procedures 
cannot  distinguish  smoog  the  various 
hydrated  forms  of  tetraborate  (Ex.  5-744. 
Attachment  3.  pp.  4-5)  and  therefore 
that  separate  standards  of  5  mg/m*  and 
1  mg/m*  are  not  feasible  at  this  time. 

OSHA  concludes  that  an  S-hour  TWA 
of  10  mg/m*  is  appropriate  for  the 
tetraborates,  and  the  final  rule 
establishes  this  limit  OSHA  finds  that 
in  the  abeence  of  any  limit  on  exposure, 
employees  sre  st  significant  risk  of 
experiencing  acute  eye.  skin,  and 
respiratory  irritation  effects,  and  that  a 
10-mg/m*  PEL  will  substantially  reduce 
these  risks.  The  Agency  considers  the 
eye.  skin,  and  upper  respiratory  tract 
irritation  caused  by  exposure  to  all 
forms  of  sodium  tetraborates  to  be 
material  impairments  of  health. 
BROMINB 

Chanical  Ponaula:  Bh 


CA&; 
ii&NalOtt 


OSHA's  previous  exposure  limit  for 
bromine  was  0.1  ppm  as  an  5-hour  TWA. 
OSHA  proposed  to  supplement  this 
TWA  limit  with  s  STEL  of  OJ  ppm.  the 
same  limit  recommended  by  the  ACGIH. 
and  NIOSH  (Ex.  5^7.  Table  Nl) 
concurred  with  this  propoaaL  in  the  final 
rule,  the  Agency  is  estsblishing  s  0.1- 
ppm  TWA  limit  and  a  0.3-ppm  STEL  for 
bromine.  Bromine  is  a  dark,  reddish- 
brown,  noncombustible,  diatomic  liquid 
that  has  irritating  vapors. 

Early  studies  of  bromine  exposure 
indicated  that  workers  expoeed  to  a75 
ppm  for  8  hours  exhibited  no  sjrmptoms 
(Fitiry  and  Zemik  IBSla.  as  dted  in 
ACGIH  1988/Bx.  1-8.  p.  85).  Later 
studies  reported  physiological  responses 
to  different  concentrations  of  bromine 
and  used  these  findings  to  make  the 
following  reoonunendations:  The 
maximum  allowable  concentration  for 
prolonged  exposures  should  be  ai  to 
0.15  ppm.  and  the  maximum  allowable 
concentration  for  short-term  exposuree 
(i.e..  30  minutes  to  one  hour)  should  be  4 
ppm  (Henderson  and  Haggard  1943b.  as 
dted  in  ACGIH  1988/Bx.  1-3.  p.  65). 
Tbese  investigators  found  levels  of  40  to 
80  ppm  dangnous  for  short-term 
exposures,  and  a  levd  of  1000  ppm 
proved  rapidly  tstal  even  during  short 
exposures.  TlMse  authors  reported  that 
the  effects  of  exposure  to  bromine 
indude  respirataty  irritation  and  lung 
edema.  EUdns  (1980a/Bx.  1108)  reported 
that  workers  expoeed  to  1  ppm  in  a 
plant  handling  liquid  bromine  found  this 
level  excessively  irritating. 

OSHA  recdved  no  comments  on  Its 
proposed  STEL  for  bromins,  other  than 
the  NIOSH  conctirrence  statement  The 
Agency  finds  that  both  the  TWA  and  the 
short-term  limits  are  necessary  to 
substantially  reduce  the  risk  of 
respiratory  irritation  and  lung  damage 
that  could  occur  following  short-term 
expoeures  to  concentrations  of  bromine 
that  would  be  permitted  by  the  8-hour 
TWA  limit  alone.  OSHA  considers  the 
effects  related  to  bromine  exposure 
material  impairments  of  health. 
Therefore.  OSHA  is  revising  the  limit  for 
bromine  to  ai  ppm  as  an  8-hour  TWA 
and  0.3  ppm  as  s  15-minute  STEL 
2-BUTANONE  (MCTHYL  ETHYL  KETONE) 

CA&  7»-«3-3:  Chemical  Ponnula: 

CHiCOCHiCI^ 
KS.  No.  1045 

OSHA's  former  exposure  limit  for  2- 
butanone  was  200  ppm  TWA.  OSHA 
proposed  to  supplement  this  limit  with  a 
STEL  of  300  ppm.  based  on  the  ACGIH 
(198e/Ex.  1-3)  recommendation.  NIOSH 
(Ex.  9-47,  Table  Nl)  concurred  writh  this 
proposal  The  final  nila  establishes  a 
200-ppm  TWA  limit  and  a  300-ppm  STEL 
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.  for  2-butanone.  2-Butanone  is  a 
coloriess.  flammable  liquid  with  an 
obiectionable  odor. 

2-Butanone  is  an  ocular  and  upper 
respiratory  tract  irritant  One  study 
(Nelson.  Enge.  Ross  et  al.  1943/Ex.  1-86) 
reported  that  exposures  to  200  ppm  for  3 
to  S  minutes  caused  mild  eye  irritation 
in  some  siii>iects  and  that  others 
experienced  slight  nose  and  throat 
irritation  at  concentrations  of  100  ppm. 
Exposure  to  350  ppm  caused  eye  and 
nasal  irritation  in  a  majority  of  subjects 
tested.  Studies  conducted  in  the  1940s 
noted  low-grade  intoxication  resulting 
from  exposure  to  300  to  800  ppm  (Smith 
and  Mayers  1944.  as  dted  in  ACGIH 
ig88/Ex.  1-3.  p.  385).  Later  studies  have 
shown  that  approximately  SO  percent  of 
trained  panelists  experienced  eye  and 
nose  irritation  at  200  ppm  (as  reported  in 
ACGIH  198e/Ex.  1-3.  p.  385). 

In  the  preamble  discussion  on  2- 
butanone.  OSHA  noted  that  a  number  of 
studies  indicate  that  the  propoeed  limits 
may  not  be  suffident  to  fully  protect 
workers  from  the  irritant  effiscts  of  this 
substance  (ACGIH  1988/Ex.  1-3:  Nelson. 
Enge.  Ross  et  aL  1943/Ex.  1-88).  The 
ACGIH  also  dted  a  manufacturer's 
p<iibllc8tion  that  stated  that  200  ppm  was 
the  h^hest  concentration  fudged  by 
human  subjects  to  be  "satisfactofjr  for 
eight  hours.  In  addition,  another  study 
dted  by  the  ACCHH  (1988/Ex.  1-3) 
reportMl  that  expoeure  to  200  ppm  was 
associated  with  a  SO-peroent  response 
rate  for  eye  and  nasal  irritation  (tfie 
degree  of  irritatioo  was  not  spedfied). 

OSHA  qiedfically  requested 
comment  on  whether  its  inoposed  limits 
for  2-butaiione  were  suffidently 
protective.  The  New  Jersey  Department 
of  Public  Health  (Exs.  144. 144A)  urged 
OSHA  to  set  its  limits  for  2-butanone 
based  on  EPA's  IRIS  data.  The  use  of 
such  an  approadi  is  discussed  in 
Section  VLA  of  the  preamble.  The  AFL- 
CIO  (Ex.  194)  supported  the 
establishment  of  a  STEL  for  butaAone. 

OSHA  has  determined  that  its 
previous  8-hour  TWA  limit  of  200  ppm 
was  not  sufficient  to  proted  workers 
from  experiencing  the  significant 
irritation  and  narcotic  effects  that  are 
associated  with  short-term  exposures  to 
high  concentrations  of  2-butanone.  After 
reviewing  the  available  reports 
describing  human  sensory  responses  to 
short-term  exposures  to  2-butanone.  the 
Agency  condudes  that  a  300-ppm  STEL 
is  also  necessary  to  reduce  the 
significant  risk  of  sensory  irritation; 
exposure  to  350  ppm  for  three  to  five 
minutes  was  reported  to  cause  eye, 
nose,  and  throat  irritation  in  a  majority 
of  subjects  (Nelson.  Enge.  Ross  et  at 
1943/Bx.  1-06).  Accordingly.  OSHA  U 
establishing  a  2U0i>pm  TWA  limit  and  a 


300-ppm  15-minute  STEL  for  2-butanone 
to  protect  employees  from  the 
si^iificant  risk  of  sensory  irritati(Hi: 
OSHA  considers  the  irritation  caused  by 
2-botanone  to  be  a  material  impaiiment 
of  health  or  functional  capadty. 
n-BUTYL  ACETATE 
CAS  Na  12S-88-4:  Chenical  Formula: 

CHiCOO(CHi)iCHi 
RS.  No.  1047 

The  previous  OSHA  exposure  limit  for 
n-butyl  acetate  was  150  ppm.  measured 
as  an  8-hour  TWA.  OgiA  proposed  the 
adoption  of  a  15-minute  STEL  of  200 
ppm  to  supplement  the  TWA  limit 
NIOSH  {Ek.  8^7,  Table  Nl)  concurred 
with  this  proposaL  The  final  rule 
establishes  limits  of  ISO  ppm  as  an  8- 
hourTWA  and  200  ppm  as  a  15-minute 
STEL  for  this  substaiice;  these  are  the 
same  limits  as  those  recommended  by 
the  ACGIH  (198B/Ex.  1-3).  n-Butyl 
acetate  is  a  coloriess  liquid  with  a  fruity 
odor. 

n-Butyl  acetate  is  an  irritant  to  the 
eyes.  sldn.  and  reqHratory  system.  In  a 
study  involving  cats  exptMed  for  six 
hours  to  6100  ppm.  slight  narcotic  effects 
were  noted  (Fluty  and  Wirth  1933.  as 
dted  in  ACCmi  1988/Ex.  1-3.  p.  72). 
When  exposed  to  4200  ppm  n-iratyl 
acetate  for  six  days  at  six  hours  per  day, 
cats  experienced  sU^t  irritation  of  the 
respiratory  passage;  at  3100  ppm. 
changes  in  blood  cell  nsorphology  wen 
recorded.  At  exposures  of  1600  ppm. 
these  cats  exhibited  sUght  irritation  of 
the  eyes  and  increased  salivation  (Flury 
and  Wirth  1933.  as  dted  in  ACGIH  1966/ 
Ex.  1-3,  p.  72).  Air  concentrations  of 
laoOO  ppm  n-butyl  acetate  proved  fatal 
to  rats  after  ei^t  hours;  four  hours  of 
exposure  at  the  same  level  produced  no 
deaths  (Smyth  19S6/Ex.  1-750).  A  paper 
by  Sayers.  Schrenk.  and  Patty  (1938/Ex. 
1-802)  reported  that  guinea  pigs 
demonstrated  eye  irritation  effects  at 
3300  ppm.  became  unconsdous  after 
nine  hours  of  exposure  to  7000  ppm.  and 
died  after  four  hours  of  exposure  to 
14,000  ppm. 

Human  volunteers  complained  that 
throat  irritation,  whidi  b^an  at  an 
exposure  level  of  200  ppm  n-butyl 
acetate,  worsened  and  became  quite 
severe  at  300  ppm  (Nelson.  Enge.  Ross  et  - 
al.  1943/Ex.  1-66).  NIOSH  was  the  only 
conunenter  to  the  record  in  response  to 
OSHA's  proposed  STEL  for  n-butyl 
acetate. 

OSHA  finds  that  workers  are  at 
significant  risk  of  experiencing  severe 
eye,  skin,  and  respiratory  irritation,  in 
addition  to  narcotic  effects,  diat  are 
assodated  with  short-term  exposures  to 
this  substance  at  levels  above  the  8-hour 
Umit  The  Agency  considers  the  irritant 
and  narcotic  effects  resulting  from 


exposure  to  n-butyl  acetate  to  be 
material  impairments  of  health  and 
functional  capadty.  OSHA  condudes 
that  a  STEL  is  necessary  to  reduce  this 
risk,  and  the  Agency  is  therefore 
revising  its  limit  for  n-butyl  acetate  to 
ISO  ppm  as  an  8-hour  TWA  and  200  ppm 
as  a  15-minute  STEL. 

n^UTYL  LACTATE 

CAS:  138-22-7:  Chemical  Foraola:  CiHmO* 

H.S.No.1063 

OSHA  previously  had  no  limit  for  n- 
butyl  lactate  but  proposed  a  5-ppm  8- 
hour  TWA  limit  based  on  the  ACGIH 
recommendation.  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  the  proposed 
5-ppm  TWA  limit  and  this  limit  is 
established  in  the  final  rule.  Butyl 
lactate  is  a  coloriess  liquid  ester  of 
lactic  add. 

In  humans,  prolonged  exposures  to  n- 
butyl  lactate  at  approxiiiutely  7  ppm. 
with  brief  peak  excursioos  to  11  ppm. 
caused  headache,  irritation  of  die 
pharyngeal  and  laryngeal  mucosa,  and 
coupling  in  all  workers,  and  occasional 
nausea,  vomiting,  and  sleepinessh  in 
some  (Zuidema  and  Pel  1989,  as  dted  in 
ACGIH  1986/Ex.  1-3.  p.  82).  Headache, 
coughing,  and  irritation  of  the  pharynx 
were  sometimes  related  to  n-butyl 
lactate  concentrations  of  4  ppm; 
however,  no  adverse  effects  were 
observed  at  a  concentration  of  1.4  ppm. 
Studies  employing  improved  sampling 
and  fmalytic  methods  have  subsequently 
conduded  that  although  die  odor  of  n- 
butyl  lactate  is  discernible  at  the  7-ppm 
level,  this  concentration  does  not 
produce  objectionable  or  injurious 
effects  (Turner  1972/as  dted  in  ACGIH 
1966/Ex.  1-3.  p.  82). 

In  the  preamble  discussion  of  die 
proposed  limit  for  this  substance,  OSHA 
noted  that  some  studies  reported  acute 
adverse  effects  assodated  with 
exposure  levels  below  the  proposed  5- 
ppm  TWA  limit  This  was  also  pointed 
out  by  Dr.  Grace  Ziem.  an  independent 
physician  (Ex.  46).  Based  on  the  study 
by  Turner  (1972.  as  dted  in  ACGIH 
1986/Ex.  1-3,  p.  82),  which  employed 
improved  sampling  and  analytical 
tedmiques  as  compared  to  eariier 
studies,  OSHA  judges  that  promulgation 
of  a  5-ppm  &-hour  TWA  limit  will 
effectively  protect  workers  from  the 
significant  risks  of  irritatiotL  headache, 
and  nausea  caused  by  exposure  to 
higher  conentrations  of  n-butyl  lactate. 
OSHA  considers  these  adverse  effects 
to  represent  material  impairments  of 
health.  Therefore,  OSHA  is  establiriiing 
a  5-ppm  8-hour  TWA  limit  for  n-butyl 
lactate. 
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FonwtU: 


n-BUTYL  MERCAFTAN 

CA&  1O0-7V-5;  dMnteai 
CHiCHiC>W3WH 

n-Butyl  nMrcapUn  is  a  oolori— . 
fUminaole  liquid  and  haa  a  strong 
obooxioua.  fariio-like  odor.  It  is  uaad  aa 
a  tolvant.  a  chamical  intannedlala,  and 
MR  odorant  for  natural  jaa.  OSHA'a 
pravioua  limit  for  n-butyl  marcaptan  waa 
10  ppn  aa  an  S-bour  TWA.  OSHA 
proposed  a  lower  limit  of  0.5  ppm  TWA. 
baaad  on  the  AC£IH  recommendatlofi. 
and  the  final  rule  eatabliahas  this  hmiL 

Humana  expoaad  to  concentrationa  of 
n-butyl  marcaptan  report  that  the 
"readily  noticeable"  odor  level  for  thia 
subatanca  ia  between  0.1  and  1  ppm. 
ahboufb  dta  odor  threshold  is 
signiflcantly  below  this  level  (ranging 
from  OiOCn  to  OlOQOI  ppm)  Gobbeto  and 
Terribile  (Ises/Bx.  1-178)  have  raportad 
that  symptooM  of  CN8  toxicity  oocanad 
in  haaaana  aiqwaad  for  one  hour  to 
conoanlratioaa  of  n-butyl  mercaplaa 
believed  to  be  ia  the  nnge  of  SO  to  BOO 
ppm.  Thaaa  same  authors  reported  that 
mucoaal  irritation  occurred  in  human 
vohmlears  expoaad  to  4  ppm  of  ethyl 
marcaptan.  a  doaaly  related  subataaoa. 
Irritation  did  not  occur  hI  expoaurea  ID 
0  4  ppm.  TIm  ACGIH  eaUbliahed  tha 
TLV  for  n-butyl  marcaptan  at  0.5  ppm.  to 
protact  againat  the  intolerable  odor 
eflacta.  maooaal  tnltation.  and  CMS 
toxicity  that  occur  on  exposure  to  higher 
concentrationa  of  thia  aubalance. 

TIm  oarrant  PEL  of  10  ppm  ia  between 
to  and  100  timea  higher  tban  the 
conoaatratian  of  it-batjrl  marcaptan  that 
is  readily  detected  by  smell  and  ia  aiora 
than  twioa  the  concentration  reported  aa 
cauaing  maooaal  hrltation  for  a  cloaeiy 
related  aabatanoa.  06HA  finda  that 
workers  are  at  riak  of  sionificant  acute 
effacta  la  tha  abaanoa  of  a  mora 
atriaaaat  limit. 

lato ptahaariai commenU.  NI06H 
(Ex.  S^?.  Table  N7)  pointed  oat  that  it 
haa  recommended  a  Oift-ppm  oaiUnt  liaUt 
for  n-b«tyl  BMrcaplaa.  ratlmr  Ihaa  a 
TWA  hmiU  for  thia  aubatance.  No  otiMr 
commenta  wara  submittad  to  tha  record, 
in  accordance  with  the  criteria  in  ita 
June  7.  ISiS  NPKM  (59  fR  aoSTT).  06HA 
is  estabUahing  die  OS-ppm  TWA  limit 
for  n-butyl  mercaptan.  Hm  Agency 
concludes  that  diis  FfL  will 
aubatantiany  reduce  the  riska  of 
irritation.  CNS  toxicity,  and  intolerable 
odor  effects,  which  together  constitute 
material  health  impairments. 
CAPROLACTAM  (DUST) 

CA&  MK-W-2:  Ckwlcil  Porawla.  CJIitNO 
HS.  No.  1084 

06HA  bad  ao  pravioua  paraaiaaibla 
expoaara  liadt  far  ( 
however,  a  1-mg/m*  S-bour  TWA  < 


I*  8TBL  urera  proposed,  baaad  aa 
tha  racommaadad  liokiU  adopted  by  tha 
ACX;iH  and  NIOSH  (Ex.  •-47.  Table  Nl) 
ooncuned  with  diaaa  limita.  Tha  flaal 
rule  aatabUahaa  Uiaae  limits. 
Caprolactam  ia  a  white  crystalline  solid 
with  an  unpleasant  odor. 

In  humans,  caprolactam  haa  been 
ahown  to  be  a  convxilaant  a  dermal  and 
respiratory  irritant,  and  a  dermal 
sensitizer,  however,  doaage  levels  in 
humans  are  ill-defined  (Pergoeon  and 
Wheeler  1«73/Bx.  1-1108:  Tuma.  Orson. 
Poaaalla.  and  Waidhofer  1981 /Ki.  1- 
1071).  In  aninsala,  expoeure  to 
caprolactam  by  several  roales  can  cauaa 
convulsions,  tremors,  mydriasis, 
opisthotonus  (Ehaon.  Lien.  Zinger  et  al. 
1971 /Ex.  1-10B0(  Lien.  Uea  and  Tong 
1971 /Ex.  1-1080)  and  salivation 
(Goldblatt  Parquharson.  Bennett,  and 
Askew  ig64/Ex.  1-1044).  Cardiovascular 
and  respiratory  effects  have  been 
reported  in  rabbits  and  cata.  with  an 
Initial  incraaae  in  blood  preasure 
followed  by  a  decrease  in  blood 
pressure  and  an  increased  respiratory 
rale  (Goldblatt.  Parqnharson.  Bennett, 
and  Askew  19M/Bx.  1-1044).  Weight 
k>aa  and  initial  growlb  depraaaion 
occurred  in  rats  and  mioa  (Morrisaa. 
Rosa,  and  Ruth  1980/Bx.  1-1082). 

One  aniawl  atady  obaarvad  dMt 
caprolactam'a  coavaiaaat  aflacts  on 
rats,  rabbfta.  aad  cata  oocar  at  bifaction 
doaea  above  100  mg/kg  (GoMblatt 
Parqukarsoa.  Baaaett  and  Aakew  1064/ 
Ex.  1-1044).  Raaalte  of  atudiaa  in  guinea 
piga  wara  oooaielent  with  these  findings 
(Hohaaaaa  Met.  —  dted  in  ACGIH 
1988/Bx.  1-S.  p.  96).  in  a  90-day  feeding 
stndy  of  daga.  Bardock.  Kolwick. 
Abakor.  aad  Mardiati  (MBl  as  dtad  in 
ACGIH  Ig88/Bx.  1-^  p.  9S)  reported  diat 
doffi  gtvan  dietary  doaa  levela  of  ai.  OS. 
or  ID  parcaat  caprolactam  showed 
weight  losses  at  both  the  ID-percent  and 
0.5-paroent  levnla.  Heaaatologic  and 
opthahaologic  changea  did  not  occur,  bi 
a  twD-yaar  moaasay  of  rats  and  mica. 
caprolactam  araa  not  obaerved  to  ba 
carcinogenic  (NQ/NTP  1962.  as  cited  in 
ACGIH  19g8/Bx.  1-5.  p.  96).  A  Polish 
study  abaarvad  beoiatologic  and 
systemic  changea.  increased  mortality. 
kidney  and  Uvar  damage,  and  growth 
inhibition  in  animals  givan  daily  doaea 
of  SO  or  100  mg/kg  (Zwiarachowski 
Kowalaki.  Saaadfikowiki.  and 
Sluaarchzyk-Zalobna  1987.  aa  dted  in 
ACGIH  1986/Ex.  13.  p.  90.1).  The  reaulU 
of  early  stadiaa  of  caprnlartaai'a 
taratogaaidty  ia  rata  and  rabbita 
indicata  that  it  ia  aot  laralogeaic  avan  al 
doaea  aa  Mah  as  Mm  B«/kg/day  (Gad. 
Powara.  Robiaaoa  at  aL  1984.  aa  dtad  in 
ACGIH  lg88/BiL  1-1  p.  98.1). 

Stadiaa  of  iadastrial  expoeures  to 
caprolactam  duat  ia  Ceimany  report 


severe  irritatioa  oa  inhalation  of  10 
percent  caprolactam  in  duat  (Hohensee 
1051.  as  dted  in  ACGIH  1988/Ex.  1-3.  p. 
96).  Workers  experienced  a  bitter  taste, 
nervousnaas,  epiataxia.  upper 
reapiratory  tract  irritation,  and  dry  and 
splitting  skin  on  tha  bpa  and  nose 
(Hohensee  1961.  as  dted  in  ACGIH 
Iflee/Ex.  1-3.  p.  96).  Direct  contact  with 
the  solid  form  of  caprolactam  produces 
primary  skin  irritation  (Ferguson  1972. 
as  dted  in  ACGIH  198e/Ex.  1-3.  p.  96.1). 
Brief  (1972.  as  dted  in  ACGIH  1986/Bx. 
1-3,  p.  98.1)  also  reports  that  the  dust 
prodhjces  akin  irritation. 

OSHA  received  no  commenta.  other 
than  NIOSFTs.  on  its  propoaed  limits  for 
caprolactam  dust.  Based  on  its  review  of 
the  health  evidence,  OSHA  concludes 
that,  in  the  absence  of  any  Hmit  on 
employee  exposure  to  caprolactam  dust, 
workers  are  at  significant  risk  of 
respiratory  irritation,  adverse  nervous 
system  effects,  and  possible 
cardiovascular  effects;  the  Agency 
considers  these  effects  to  be  materia) 
impairments  of  health.  OSHA  fbids  that 
promulgation  of  the  1-mg/m*  TWA  and 
5-mg/m'  STEL  limits  for  caprolactam 
dust  will  substantially  reduce  this  risk. 
CAPROLACTAM  (VAPOR) 

CA&  106-60-2:  Qwnical  Forwuia:  CIluNO 
HS.  No.  1085 

OSHA  had  no  previous  permissible 
exposure  limit  for  caprolactam  as  vapor. 
The  Agency  proposed  a  TWA  of  5  ppm 
(20  mg/m*)  for  die  vapor,  supplemented  . 
by  a  STEL  of  10  ppm  (40  mg/m*).  based 
on  the  limits  adopted  by  die  ACGIH. 
These  limits  are  established  in  tite  final 
rule.  Caprolactam  is  a  white  crystalline 
soUd  at  room  temperature:  thus,  high 
vapor  levels  occur  only  at  elevated 
temperatures. 

The  health  effecta  of  exposure  to 
caprolactam  vapor  are  identical  to  those 
described  for  caprolactam  dust,  except 
that  contact  with  the  vapor  is  reported 
to  be  even  more  initatiog  (Hohensee 
1051.  aa  dted  in  ACGIH  19e6/Ex.  1-3.  p. 
05).  Workers  exposed  to  the  vapor  at 
approximately  12  ppm  complained  of  a 
bitter  taste  in  the  mouth,  nervousness, 
epistaxis.  upper  respiratory  tract 
congestion,  and  dry  and  splitting  skin: 
other  workers  reported  experiencing 
heartburn,  flatulence,  and  a  heavy 
feeling  in  the  stomach  (Hohensee  1951. 
as  dted  in  ACGIH  1988/Ex.  1-3.  p.  95). 

In  another  report  of  industrial 
exposure  to  the  vapor,  Ferguson  and 
Wheeler  (1973/Ex.  1-1108)  reported  dial 
workers  routinely  exposed  to 
unapadfied  levela  and  oocasionaUy  to 
concentrationa  aa  high  aa  100  ppm  for  18 
years  reported  severe  discoadort  from 
burning  nose,  throat,  and  eyes,  tlue 


irritation  response  was  dose-rriated. 
aridi  no  workers  reporting  effects  at  7 
ppm  or  below,  some  experiencing 
transient  upper  respiratory  tract 
irritation  at  levels  above  that  and 
others  reporting  eye  irritation  at 
concentrations  of  25  ppm  and  above 
(Ferguson  and  Wheeler  1973/Ex.  1- 
1106).  Ferguson  (1972,  as  dted  in  ACGIH 
1986/Ex.  1-3,  p.  96.1)  noted  that  a  group 
of  143  workers,  some  of  whom  were 
exposed  for  as  long  as  17  years  to  vapor 
concentrations  of  5  to  10  ppm,  showed 
no  evidence  of  adverse  effecU.  At  higher 
vapor  exposures  (13  to  130  ppm),  all 
subjects  experienced  eye  irritation 
(Ferguson  1972,  as  cited  in  ACGIH  1986/ 
Ex.  1-3,  p.  96.1).  Human  volunteers 
exposed  at  low  relative  humidities  to 
concentrations  of  the  vapor  in  the  range 
of  10 1^  100  ppm  showed  a  dose-related 
response,  but  at  higher  relative 
humidities,  no  irritation  was  observed 
below  h  concentration  of  14  ppm 
(Ferguson  and  Wheeler  1973/Ex.  1- 
1108). 

NIOSH  (Ex.  8-47.  Table  N2;  Tr.  p.  3- 
86)  did  not  concur  with  the  Agency's 
proposal  to  establish  an  8-hour  TWA 
exposure  limit  of  5  ppm  (20  mg/m*)  and 
a  10-ppm  (40-mg/m*)  STEL  for 
caprolactam  vapor.  NIOSH  (Ex.  8-47) 
noted  diat  the  1986  ACGIH 
Documentation  (Ex.  1-3)  lists  a  TLV- 
TWA  of  1  mg/m*  for  the  combined 
vapor  and  aerosol  of  caprolactam  and 
>  0.22  ppm  if  the  substance  is  present  only 
'  as  a  vapor.  The  proposed  change  in  die 
1986  TLV  was  recommended  to  prevent 
'  early  signs  of  irritation  in  some  workers. 
NIOSH  observed  dtat  "the  proposed  PEL 
does  not  appear  to  provide  a  sufiident 
margin  of  safety  to  caprolactam  vapor." 
based  on  available  human^exposure 
responses.  No  other  comments  on  this 
substance  were  submitted  to  the 
rulemaking  record. 

As  explained  in  Section  IV.D.  of  this 
preamble,  which  discusses  the 
boundaries  of  today's  rulemaking,  the 
Agency  confined  its  attention  to  the 
substances  and  exposure  limita  listed  in 
die  1987-1988  edition  of  ACGDfs 
Threshold  Limit  Values  and  Biological 
Exposure  Indices  (ACGIH  1967/Ex.  1- 
16).  Caprolactam  vapor  is  listed  on 
ACGIH's  Notice  of  Intended  Changes 
but  new  limiU  have  neither  been 
reviewed  nor  adopted  by  that 
organization  to  date.  Under  these 
circumstances.  OSHA  believes  it 
prudent  to  promulgate  the  limita  as 
proposed  for  caprolactam  vapor.  The 
Agency  is  establishing  an  8-hour  TWA 
limit  of  5  ppm  (20  mg/m*)  and  a  15- 
minute  STEL  of  ID  ppm  (40  mg/m*)  for 
this  prevlooaly  untegolated  subatanca. 
OSHA  conchides  dMt  d«ese  PELS  will 


substantiaBy  reduce  the  significant  risk 
of  eye,  u|qier  respiratory  tract  and  sldn 
irritation  that  are  pennitted  in  the 
absence  of  any  expomae  limit  for 
caprolactam  vapor.  OSHA  considers  the 
irritant  effecta  resulting  from  exposure 
to  caprolactam  vapor  to  be  material 
impairmenta  of  health.  The  Agency  will 
continue  to  monitor  the  health  evidence 
for  this  substance  to  determine  whether 
further  action  is  warranted. 
CESIUM  HYDROXIDE 

CAS:  21351-79-1:  Chemical  Formula:  CsOH 
ILS.  No.  1077 

OSHA  formeriy  had  no  limit  for 
cesium  hydroxide;  however,  based  on 
the  ACGIH  recommendation,  OSHA 
proposed  the  establisliment  of  a  2-nig/ 
m^  limit  as  an  8-hour  TWA.  NIOSH  (Ex. 
fr^7.  Table  Nl)  concurred  with  OSHA's 
proposed  limit  for  this  substance,  and 
the  Agency  is  establishing  this  limit  for 
cesium  hydroxide  in  the  &ial  rule. 
Cesium  hydroxide  is  a  coloriess  or 
yellowi^  fused  crystalline  mass:  it  is 
the  strongest  base  known  and  is  hi^y 
soluble  in  both  water  and  alcohol. 

Animal  studies  indicate  that  cesium 
hy(boxide  has  an  acute  oral  toxidty  of 
about  one-third  that  of  potassium 
hydroxide,  idiich  causes  lesions  of  the 
nasal  septum  and  irritation  of  the  ewes 
and  reqiiratory  tract  (Karpov  1971/Ex. 
1-1115).  The  oral  LDb*  for  cesium 
hydroxide  in  rata  is  1016  mg/kg. 
Aldiough  a  concentration  of  5  percent 
cesium  hydroxide  did  not  produce  skin 
irritation,  contact  with  this 
concentration  did  result  in  severe  eye 
irritation.  Cesium  hydroxide  does  not 
cause  skin  sensitization  (Johnson.  Learis. 
and  Perone  1972,  as  dted  in  ACGIH 
19e6/Ex.  1-3.  p.  113).  No  rulemaking 
partidpanta  other  than  NIOSH 
commented  on  the  proposed  2-mg/m* 
TWA  limit  for  cesium  hydroxide. 

In  the  final  rule,  the  Agency  is 
promulgating  an  8-hour  TWA  PEL  of  2 
mg/m*  for  cesium  hydroxide  and 
concludes  that  this  Umit  will  protect 
workers  from  the  significant  risk  of  - 
severe  eye  irritation  assodated  arith 
exposure  to  this  substtuioe  at  levels 
above  the  new  PEL  The  Agency 
considers  the  severe  eye  irritation 
caused  by  exposure  to  cesium  hydroxide 
a  material  impairment  of  health  and 
functional  capadty. 
CHLORINE 

CAS:  778Z-S0-5:  Chemical  Formula:  Cli 
H.S.  No.  1079 

The  previous  O^IA  limit  for  dilorine 
was  1  ppm  as  a  ceiling  limit  OSHA 
proposed  to  revise  this  limit  to  0.5  ppm 
measured  over  15  minutes,  arhich  was 
the  Umit  recommended  by  NIOSH 
(197eb/Ex.  1-276)  in  ita  criteria 


document  f4IO»1  (Ex.  8-47.  TaUe  Nl) 
concurred  with  die  proposed  limit 
However,  the  final  rule  establishes  a 
PEL  of  0.5  ppm  TWA  with  a  IS-minute 
short-term  exposure  limit  of  1  ppm  for 
chlorine.  Chlorine  is  a  greenish-yellow, 
noncombustible  gas  at  atmospheric 
pressure:  it  has  a  suffocating  odor.  At 
— 35  C  it  condenses  to  an  amber  Uquid. 

Exposure  to  chlorine  at  concentrations 
around  5  ppm  has  been  assodated  with 
respiratory  symptoms,  erosion  of  the 
teeth,  and  inflamation  of  the  mucous 
membranes  (Flury  and  Zemik  1931c/Ex. 
1-1199:  Patty  ig63c/Ex.  1-854).  Ferris, 
Burgess,  and  Worcester  (1967/Ex.  1-316) 
reported  slight  effecta  on  the  respiratory 
system  in  workers  exposed  to  chlorine 
concentrations  ranging  from  negligible 
to  7  ppm.  Rupp  and  Henschler  (1967/Ex. 
1-1122)  reported  burning  of  the  eyes 
among  human  subjecta  exposed  to  05 
ppm:  an  unspecified  number  of  these 
subjecta  reported  painful  eyes  after  15 
minutes'  exposure  to  this  level  In  a 
separate  test  subjecta  reported 
respiratory  irritation  on  expoaure  to  0.5 
ppm.  and  a  concentration  of  1  ppm  was 
described  as  being  uncomfortable. 

At  the  time  of  O^iA's  proposal  the 
limita  adopted  by  the  ACGIH  wrereal- 
ppm  TLV-TWA  and  a  3-|qim  TLV-STEL: 
thrae  limita  were  based  on  die  reporta 
described  above  and  were  established 
to  "minimize  chronic  changes  in  the 
lungs,  accelerated  aging,  and  erosion  of 
die  teeUi '  (ACGIH  19e6/Ex.  1-3.  p.  117). 
NIOSH  (1976b/Ex.  1-278)  reviewed 
these  studies,  as  did  others  (Matt  1880. 
as  dted  in  Floiy  and  Zemdt  1931c/Ex. 
1-1199:  Bedt  195a  as  dted  in  NIOSH 
1976b/Ex.  1-276)  that  reported  ocular 
and  respiratory  irritation  associated 
with  exposure  to  chlorine  levels  of 
around  1  ppm  for  30  minutes  or  less. 
NIOSH  (1976b/Ex.  1-276)  recommended 
a  15-nunute  O.S-ppm  limit  to  prevent 
possible  eye  and  respiratory  trad 
irritation. 

The  United  Paperworkers 
International  Union  (UPIU)  (Ex.  8-37) 
dted  die  NIOSH  Criteria  Document  (Ex. 
1-276)  and  ACGIH  Documentation  (Ex. 
1-3)  as  evidence  that  exposure  to  OJS 
ppm  chlorine  causes  respiratory 
irritation.  The  UPIU  also  submitted 
several  studies  indicating  that 
decrements  in  pulmonary  function  may 
persist  for  several  days  or  weeks 
following  acute  exposure  to 
concentrations  of  chlorine  requiring 
medical  treatment.  In  addition,  the  UPIU 
dted  a  number  of  studies  indicating  that 
pulp  mill  workers  and  chlorine 
production  plant  workers  experience 
declines  in  pulmonary  function  as  a 
result  of  chronic  exposure  to  low  levels 
of  chlorine  (Ex.  8-37);  however. 


24S8  F««k«l  Ragiatar  /  Vol  64.  Ffe.  12  /  Tharaday.  |Mi«ary  18.  19W  /  Rnlef  and  RegulaHoM 


interpretation  of  many  of  theaa  •ludim 
ia  compHcatad  by  a  lack  of  axpoaora 
data  or  tha  preaanca  of  confounding 
•xpoaure  to  other  respiratory  loxina. 
aiicli  ai  Milfur  dioxide.  The  UPRJ  {Ex.  •- 
37)  aupported  the  promulgation  of  a  02 
ppm  hmit  for  chlorine. 

In  Iflta.  the  ACCIH  propoaed  revising 
the  TLVs  for  chlorine  to  aS  ppm  as  an  6- 
hour  TWA  and  1  ppm  as  a  IS-minule 
STRL  This  proposal  was  based  on  a 
review  of  two  recent  studies.  One  study. 
H  1981  doctoral  dissertation  by  Anglen 
(Fx.  lOSA).  was  sponsored  by  the 
Chlorine  Institute  and  was  conducted  on 
29  human  subiects.  This  study  reported 
atatistically  significant  changes  in 
pulmonary  function  and  subjective 
irritation  resulting  from  exposure  to  1 
ppm  chlorine  for  eight  hours.  No 
•igniflcant  ocular  effects  were  noted  at 
this  exposure  level  and  duration. 
Expoaure  to  OiS  ppm  for  eight  houra  was 
not  associated  with  sijpiificant  declines 
in  pulmonary  function,  and  subiective 
irritation  waa  also  less  severe  at  this 
level  ttian  at  1  ppm  (Angien  1981.  Ex. 
108A).  During  the  eight-hour  axpoaora  to 
1  ppm,  aenoory  responses  of  itching  or 
burning  of  the  throat  wan  raportad  to  be 
")ust  percaptible**  or  "dlstiocdy 
peroeptibla.*'  A  short-term  (»|hminute) 
exposure  to  2  ppm  produced  no  increaaa 
in  subjective  irritation  compared  with 
rontrob. 

These  findings  were  oonftrmad  In  • 
study  of  a^t  iMahhy  vohmtean 
expoaad  to  OlS  orl  ppm  chlorine 
Goaoantratioaa  (Rotman.  niagahaan. 
Moova  at  aL  IMS/fti.  1-lMB). 
Signtflcairt  Jiiiiaii  ta  palansiary 
functkn  wan  aaaodalad  wMfa  expoaure 
lol  ppmbataottoOSppaL 

The  Chloriaa  Inatitiila  (Kx.  »-«a) 
deacfibad  a  raoant  anlauil  study 
condactad  by  the  Otemical  bidustry 
Institute  of  Toxicology  (CUT),  fai  this 
study,  poops  of  to  rats  ware  axpoasd  to 
1.  S,  or  9  ppm  chlorine  (or  six  ha«irs/day. 
five  days/weak,  for  six  waeka.  Expoaure 
to  the  two  highest  levels  raaoltad  in 
signiflcani  deciaaaas  In  body  weight 
Inflaoiraation  of  the  upper  and/or  lower 
respiratory  tracrt  waa  abaarvad  In  IW  •- 
ppm  group  and.  to  a  laaaar  extent,  in  the 
3-  and  1-ppm  groapa.  Pathological  and 
r.ltnical  changes  ware  aot  abaarvad  la 
the  t-ppm  group,  bat  ware  seen  in  the  3- 
and  9-ppm  groups. 

Several  rulemaking  partlcipanta  aigsd 
OSHA  to  adopt  the  mora  recant  ACCIH 
limits  at  as  ppai  TWA  and  1  ppm  STEL 
(Exs.  ^-077.  )-741.  t-aSM.  aad  S~1iaa  Tr. 
pp.  10-166  to  tO-17ft  Tr.  pp.  10-17t  to 
10-160).  Pai>exaa^ila.  the  Chloriaa 
Institota  iwawientsrt  as  foOowa: 

The  tmpoailton  of  aa  taatOBtaneaua 
PEL  is  iiispyinfrials  Tlw 


Uaiveraity  of  Mkhiaon  and  CIIT  i 
dsmanstraia  oaaclwively  that  ssasory  sliscU 
and  adveras  puhoonary  foacttoa  afla^  are 
dtrMtly  leUlod  to  prelongitl  dOartaa 
expoaarss  oad  ars  eoRoctly  ooatroUad  by  a 
PEL  axpraaaad  as  a  Tlow  Waightod  Avsrogs 
(TWA)*  *  *.  The  Ckk)rin«  Inatiluta  aupporta 
*  *  *  |the  ACCIH  limlUl  aa  dM  corract  PEL 
for  adoptioa  by  06HA.  and  we  sobarit  diat 
lh«  cvidaaos  Is  oondusive  thst  sock  a  PVL  Is 
totally  protecliva  of  woriwr  health  ia 
chlorine-prod uokng  and  chkiriwa  ssing 
induatrioa  (Ex.  S-«2a.  p.  S). 

la  its  poatbaaring  comment.  NiOSH 
(Ex.  ISO)  reaffirmed  its  recommended 
TWA  of  0.5  ppm  as  a  15-minute  limit, 
based  on  the  Tindings  of  Rupp  and 
Henschler  (1967/Ex.  1-1122): 

Tb«  atudiea  d  Anglaa  (19n|  and  Rotnun 
(1983).  mM  •uBMiariaed  by  Iha  ACCIH  if 
cooeidared  alooe.  would  tupporl  the  ACCIH 
TWA  TLV  o(  OJ  ppm  with  a  STEL  of  1  ppm. 
However,  in  tha  ttudiM  of  Rupp  and 
Heaschler  (1987).  axpoeur*  to  oklorioa  at 
concentrations  of  approximately  OS  ppm 
resulted  in  contunctlval  pain  ia  i 
Mibiecta  after  IS  iiiiBMlaa;  ia  tf 
■ludy.  aubiacU  repoctod  leeptielory  InitatkMi 
after  expoaure  to  Ol5  ppm  for  25  minutes 


The  Rapp  and  HonocUar  alMly  (1M7). 
althoi^  H  haa  baoB  critkiasd  (sr  lack  of  a 
coelral  groop  (&i.  9-MB)  naafcaw  the  Aaglan 
(1—1).  ■afia  et  sL  fMW).  aad  COr  alwdlaa 
(Ex.  S-Oi)  tbat  tkora  is  a  siprifleaBi  risk  of 
irritsdon  sad  s  riak  sf  rssptostoty 
inflomsMltaa  at  ika  prsssat  PEL  of  1  ppm 
ceilii^.  RedMCtian  of  Ike  aurant  PEL  to  05 
ppm  ceiUag  wiB  redeoe  the  riak  of  respiratory 
toritsltaa  snd  pahaoaary  hmcttoa  cksagss. 
and  ainlaiiae  dw  sab)acllve  coovlalats  of 
irritattoa  (Ex.  ISft  rmiaasnta  on  Chlortae). 

The  Dow  Chemical  Company 
sufaosittad  a  critical  review  of  the 
MIOSH  (ISrab/Bx.  1-276)  criteria 
dooimant  oo  chlorine  and  tha  Rupp  and 
Henacfaler  (1987/Bx.  1-lUZ)  aliidy  that 
waa  pteparad  in  1079  by  Dr.  Ralpa  G. 
Smith,  who  directed  the  University  of 
Michigan  (Angien  1961)  study  (Ex.  }-741. 
Appendix  B;  Tr.  pp.  10-166  to  10-170).  In 
his  review.  Dr.  Smith  criticized  the  Rupp 
and  Hanachlar  (19e7/Ex.  1-1122)  study 
bacauae  the  design  of  the  exposure 
facility  led  to  uncertainties  In 
determining  sctual  exposure  levels 
present  In  the  test  room.  He  also 
remarked  that  the  chlorine  was  passed 
ttirough  "bquid  porafTin."  which  may 
have  produced  chlorinated 
hydrocarbons.  In  addition.  Dr.  Smith  felt 
that  the  air  compressor  used  may  have 
caused  contamination  of  the  air  In  the 
lest  room  by  carbon  monoxide  and  other 
impurities.  Dr.  Smith  believed  these 
obeervstlons  were  imporiant  'Itecauac 
one  of  the  effects  allegedly  resoltlng 
from  abort  exposures  to  low  levels  of 
chlorine  was  headaches,  a  symptoa 
which  are  have  never  had  raporied  to  aa 
by  a  subject  in  the  Untvaraity  of 


Michigan  (Angien  1981)  expoaures"  (Ex. 
S-741.  Appendix  &  pp.  9-10). 

After  reviewing  the  evidence  and 
testimony  presented  in  the  record  on  the 
effects  of  exposure  to  chlorine  gas, 
OSHA  concludes  that  there  is  dearly  a 
significant  risk  of  pulmonary  function 
unpairment  and  sensory  irritation  st  the 
current  1-ppm  ceiling  PEL:  such  effects 
have  been  demonstrated  by  the  Angien 
(19ei/Ex.  lOeA)  end  Rotman, 
Fliegebnan.  Moore  et  al.  (1963/Ex.  106B) 
studies  in  human  subjects  exposed  to  1 
ppm  for  8  hours,  an  exposure  level  and 
duration  that  would  be  permitted  by  the 
former  PEL  In  addition,  pulmonary 
inflammation  has  been  observed  in  rats 
exposed  daily  for  six  weeks  to  1  ppm 
chlorine.  Therefore.  OSHA  finds  that  It 
is  necessary  to  revise  its  current  Hmit 
for  chlorine. 

The  human  studies  by  Angien  (1981/ 
Ex.  lOeA)  and  by  Rotman.  FUagelman. 
Moore  et  aL  (1983/Ex.  108B)  also 
indicate  thst  expoaure  to  0.5  ppm 
chlorine  for  as  long  as  8  houn  is  not 
sssoclated  with  impairment  of 
pulmonary  functioo  or  significant 
sensory  taritation:  dieae  findingi  are  In 
contrast  to  the  earlier  Carman  reports 
upon  which  the  NIOSH  REL  of  OS  ppn 
(IS  minutes)  is  based.  However,  the 
German  studies.  In  particular  those  of 
Rupp  and  Henschler  (19e7/Bx.  1-1122). 
appear  to  have  had  methfKMoglcal 
shoricomlngs  that  call  into  question  the 
ffaiding  that  exposure  to  0.5  ppm  chlorine 
is  associated  with  kiyiificant  acute 
effects.  Therefore.  G6HA  fudges,  based 
on  the  more  recant  University  of 
Michigan  study,  that  an  expoaure  limit 
of  OlS  ppm  TWA  with  a  1-ppra  15  minute 
STEL  will  reduce  the  risk  d  iiritatiaii 
and  pulmonary  function  dechne  in 
workers,  and  is  today  revising  its  Hmit 
for  chlorine  to  these  values.  OSHA 
considers  the  effects  of  respiratory 
irritation  and  the  declines  In  pulmonary 
function  associated  with  chlorine 
exposure  to  be  material  impairments  of 
health. 
CHLOROACETYL  CHUNUDE 

CA&  7»-4M-ft  Chomical  PoraMila: 

dCHiCOCl 
HA.Ho.ltm 

No  previoua  axpoaura  Halt  cxiatad  for 
chloroacetyl  chloride.  OSHA  propoeed  a 
0.06-ppm  8-hour  TWA  limit  for  dda 
substance,  based  on  the  ACCIH    . 
reconunendatioa.  and  NIOSH  (Ex.  8^7. 
Tabic  N1)  coocurrad  with  tfaia  propoaaL 
This  limit  is  estabfiahad  in  the  final  rule. 
CUoroacatyl  chloride  ia  a  oolorieaa 
liquid  with  a  pungent  ador. 

The  ord  LDbe  hi  rate  fad  tUa 
substance  ia  between  ai2  and  0.2S  g/kg. 
Chloroooatyl  chloride  la  oorroaiva  to  the 
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skin  and  eyes,  and  skin  abaaiptioo  of 
this  substance  can  be  lethaL  lakaiatioB 
of  4  ppm  for  five  to  ten  minutes  cauaad 
respiratory  problems  ia  rata:  however, 
no  effect  was  observed  in  these  animHls 
when  they  inhaled  2Jl  ppm  tor  a  period 
of  seven  hours  (Dow  Oiemical  Company 
1977a.  as  cited  ia  ACCIH  1996/Ex.  1-3. 
p.  122).  Thirty-day  iahalation  studies 
with  rats.  mice,  and  hamsters  shotved 
eye  and  respiratory  itritaiioa  at  2.5  ppm 
and  no  effect  at  0.5  ppm  (Dow  Chemical 
Company  1977a.  aa  cited  in  ACGIH 
igefli/Ex.  1-3.  p.  122). 

Reports  of  the  acute  effects  assodated 
with  exposure  to  chloroacetyl  chloride 
in  humans  indude  mild  to  moderate  skin 
bums  and  erythema,  eye  bums  and 
tearing,  cou^.  dyspnea,  and  cyanosis, 
as  well  as  mild  gastrointestinal  effects. 
Eye  and  respiratory  irritation  occurred 
in  an  industrial  setting  characterized  by 
an  exposure  level  of  0.009  to  0.017  ppm. 
with  excursions  as  hi^  as  0.140  ppm 
(Dow  Chemical  Company  1977a.  as  dted 
in  ACCIH  nee/Ex.  1-3.  p.  122).  An 
acddental  drenching  wi^  a  mixture 
containing  chloroacetyl  chloride 
resnhed  in  extensive  first-  and  second- 
degree  bum*,  polmonaty  edema,  and 
three  episodes  of  cardiac  arrest 
followed  by  coma  and  anoxia-induced 
brain  damage  (Pagnotto  1978,  as  dted  in 
ACGIH  198e/Ex.  l-S.  p.  122).  OOer 
ingredients  of  the  mixture  involved  in 
the  acddent  induded  xytitfine,  benzene, 
and  sodium  carbonale  Beacaers  of  this 
victim  experienced  hand  blisters,  chest 
tidiness,  and  nausea  for  two  days. 
OSHA  received  no  comments  other  than 
NlOSlfs  on  the  proposed  aoS-ppm 
TWA  limit  for  chloroacetyl  chloride. 

The  Agency  ooodudes  that  an  a-hour 
TWA  limit  of  OiB  ppm  for  chloroacetyl 
chloride  is  neoeaaaiy  to  protect 
employees  bvini  the  significant  risk  of 
eye,  skin,  and  respiratory  irritation: 
gastrointestinal  effects:  and  severe 
systemic  effects,  induding  life-  . 
threatening  ooma.  cardiac  arrest,  aad 
pulmonaiy  edema,  to  which  they  could 
otherwise  be  exposed  in  the  absence  of 
any  OSHA  limit:  the  Agency  considers 
each  of  these  exposure-related  adverse 
effects  to  be  material  impairments  of 
health  and  functional  capadty. 
Accordingly.  OSHA  is  establishing  an 
occupational  limit  of  0X6  ppm  as  an  6- 
bour  TWA  for  chloroacetyl  chloride. 

o-atlXWOBEMZYUDENE 
t^dALONOMTRILE 

CAS:  MtW  11  1-  CbeoHcol  Fonnula: 

CICHXH^  qCN)i 
Its.  No.  1064 

OSHA's  previous  PEL  far  o- 
chlorobeasylidene  maionnnitrile 
(OCBM)  waa  OiAS  ppn  aa  an  8-ho«ir 
TWA.  The  Agency  Ims  proposed 


reviaiitg  tfaia  Mmit  to  0.05  ppm  as  a 
rwttiiB-  *'*'^  *  ^'Q'  notatian.  baaed  an 
the  ACCm  <f988/Ex.  1-3} 
II I  i—iiniliilimi  This  revision  is 
inooipwaled  in  the  final  rule.  NiOSH 
(Ex.  8-47.  Table  Nl)  ooncaned  with 
OSHA's  propoaed  limit  for  this 
substance.  o-QdonbencyUdene 
malononitrile  is  a  white  crystattae  aoiid 
with  a  pepper-like  odor. 

OCBM  has  extremely  irritating 
properties.  It  oouaos  inteaae  eye  aad 
skin  irritatioB.  coughing,  difficulty  in 
breathing,  cheat  tightness,  niooing  nose, 
dizziness,  nausea,  aad  vomiting.  These 
effects  are  evident  on  exposure  to 
concentrations  between  12  and  20  mg/ 
m*(l.S  to  25  ppm),  and  they  become 
inc^tacitoting  widiin  20  aeconds  of 
exposure;  the  effects  persist  far 
approximately  5  to  10  minates  after  the 
victim  has  been  removed  to  fresh  air 
{Military  Chemistry  and  Chemical 
Agents  1963.  as  dted  in  ACGIH  1986yEx. 
1-3.  p.  124). 

OCBM  is  only  slightly  toxic  to 
laboratory  aniinals  when  they  are 
exposed  intravenously,  subculaneously. 
or  through  inhalation  (Punte.  Weimer. 
Ballard,  and  WiUing  lS62/Ex.  1-354).  In 
animals,  it  has  been  demoBatrated  that 
OCBM  is  metabolizad  by  the  body  into 
cyanide  (Frankenbeig  and  Sorbo  1973/ 
Ex.  1-480).  Short-term  expoaurea  to  higb 
levels  of  OCBM  did  not  cause 
cardnogenic  teratagemc  or 
embryolethal  effects  in  animals 
(McNaniara  et  aL  1973,  aa  cited  in 
ACGIH  1986/Ex.  1-3.  p.  124). 

Three  of  four  human  voluntaera 
exposed  to  a  1.5-mg/m*  (aiO-ppm) 
concentration  of  OCBM  aerosol 
dispersed  from  a  10-percent  solution  of 
methylene  chloride  for  90  minutes 
developed  headaches,  and  one  showed 
mild  eye  and  nose  irritation.  Headadie 
persisted  for  24  houra  in  two  aubjec^ts. 
At  4  to  5  mg/m* ^  to  OS  ppm). 
subjects'  problem-solving  abilitiea  were 
affected  and  dwy  showed  eye  irritation, 
conjunctivitis,  lacranation,  and  skin 
burnii^  (Punte.  Owens,  and  Gulentag 
1963/Ex.  1-053).  Other  researchers 
observed  no  persistent  dinical 
abnonnalities  m  seven  subjects  exposed 
to  OCBM  at  concentrations  ranging  from 
1  to  13  mg/m*  (ai3  to  t  j8  ppm)  over  a  15- 
day  period:  however,  none  of  these 
suhjet^  developed  a  tolerance  for  die 
compound.  Severe  skin  sensitization  has 
also  beea  reported  in  workers  handling 
OCffld  (Shonnes  and  Taykr  1973/Ex.  1- 
370).  No  ooBaments.  except  dieae 
submitted  by  MOSH.  were  reoeived  on 
OSHA's  piepesed  reviaioB  of  the  hmit 
for  OCBM. 

In  the  fMl  rde.  OSHA  is  eatohbahiag 
a  PEL  OOS  ppn  «■  a  oa&ag.  with  a  akin 


notation,  to  reduce  the  risks  associated 
with  elevated  short  tun  e,mnsures  to 
OCBM.  The  Agency  condudes  that 
workers  are  at  significant  risk  of 
experiencing  the  severe  ^e  and  upper 
respiratory  tract  irrilation.  skin 
sensitization,  d)  spnea.  nausea, 
lacrixaation.  vomiting,  and  performance 
decrements  that  are  associated  with 
brief  exposures  to  this  substance  at  the 
former  8-hour  TWA  PEL  Furthermore, 
OSHA  conaiders  the  effects  related  to 
exposure  to  OCBM  to  represent  material 
impairtnents  of  health. 

CYANOGEN 

CAS:  4M-I9-S:  ChiMirnI  Piwaia  \CKW 
H.&NallOS 

OSHA  previously  had  no  limit  far 
cyanogen.  The  Agency  proposed  a  limit 
of  10  ppm  as  an  8-hour  TWA  for  this 
coloriess  gas.  which  has  a  pungent 
almond-like  odor.  NIOSH  (Ex.  8^7. 
Table  Nl)  concurred  with  this  proposal 
and  the  final  rule  establishes  the  10  ppm 
TWA  limit,  «vhicb  is  the  same  as  that 
recommended  by  the  ACGIH  (1986/Ex. 
1-3). 

The  acute  toxicity  far  cyanogen  in 
various  animal  species  is  high  (Fhiry 
and  Zemick  1831d.  as  cited  in  AGGIH 
1986/Ex.  1-3.  p.  154).  One  hundred  ppn 
was  fatal  to  cats  in  two  to  three  hoan. 
and  400  ppm  was  fatal  to  rafatiits  in  leaa 
than  two  hours.  However,  rabbits 
exposed  to  100  ppm  far  four  hoars 
showed  practically  no  eOiects.  Cats 
exposed  to  50  hw  were  severely 
affected  but  recovered  (Ffaiy  and  Zenik 
ISSld.  as  dted  in  ACGIH  1986/Bx.  1-3, 
p.  154).  Investigatiins  in  the  nt  angpest 
that  cyanogen  is  ^qwoximately  10  timea 
less  acutely  toxic  than  is  hydrogen 
cyanide  (MdMemey  and  Schrenk  1980/ 
Ex.  1-426). 

Human  tests  showed  that  ankqects 
experienced  almoat  imnediate  eye  and 
nasal  iiritatian  at  exposures  of  16  (^m 
(McNemey  and  Schrenk  19e0/Ex.  1- 
426). 

The  New  )ersey  Department  of  Public 
Health  (Exs.  144. 144A)  aged  OSHA  to 
set  a  limit  for  cyanogen  on  the  baais  of 
EP.A's  IRIS  data.  The  use  of  each  an 
approach  ia  discuased  m  Section  VI.A  of 
the  preamble. 

bi  the  final  rale,  OSHA  is  establishing 
an  8-hour  TWA  Hmit  ftn-  cyanogen.  The 
Agency  concludes  that  this  limit  is 
necessary  to  protect  against  the 
significant  risk  of  irritation  and  systemic 
effects  assodated  with  exposure  at  the 
levels  permitted  in  the  absence  of  any 
OSHA  limit.  OSHA  cooaiden  die 
irritant  and  systemic  ^eds  cauaed  by 
exposure  to  cyanogen  to  be  material 
impairments  of  health. 
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CYANOdN  CMjOIUDB 

CA&M»-77-4i 
K&NolIM* 
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06HA  iwiuiMli  bad  no  Umit  for 
cyinofw  rhloridn  bowevcr.  •  oaiUaf 
bmil  of  OS  tvm  was  pcopcwd  for  this 
oolorl«M  Uqtttd  or  fM.  which  baa  a 
pui^ml  odor.  N106H  (Ex.  S-*?.  Tabla 
Nl)  coocawad  with  thia  propoaaL  In  tba 
Ana]  nila.  06HA  ia  attabtialili«  a  OS- 
ppra  oaillng  limit  which  ia  tka  aana  aa 
that  rocoauBandad  by  tha  AOCIH. 

Tba  chronic  alfacta  of  axpoawa  to 
cyanogan  chlorfda,  which  inchida 
hoaraanaaa.  coa|«iictivitia.  and  adanw  of 
tha  oyattd.  bava  bMi|  baan  raoofniaad 
(Raad  19aO/Bx.  1-8S5).  Plury  and  Zamik 
(1981d.  aa  dtad  in  ACCIII  198e/Bx.  1-^ 
p.  155)  obaarvad  tba  affacta  of  axpoauia 
to  cyanogen  chloride  in  five  animal 
■peciea.  In  mica,  a  ooncentratioa  of 
approximately  800  ppm  waa  fatal  wttbin 
thraa  miautaa:  in  cata.  120  ppai  waa  fatal 
in  3.5  mimitea;  40  ppm  was  htal  to  dofi 
in  aix  houra:  in  goats,  a  1000-ppra 
expoeure  for  thiae  minutea  cauaad  death 
after  70  boura:  and  1200  ppm  waa  fatal 
to  the  rabbit  Savaral  other  atudiaa  bava 
demonatratad  that  animals  expoeed  to 
cyanogen  chlorida  exhibit  pulmonary 
edema  and  interference  with  cellular 
metaboham  (Jandorf  and  Bodanaky 
1B40/BX.  1-3M:  Aldridge  and  Bvana 
194e/Ex.  1-708). 

Human  data  Indicate  that  1  ppm  is  the 
lowest  irritant  concentration  that  can  be 
tolerated  for  a  10-minula  expoeure;  2 
ppm  waa  intolerable  for  Ihia  time  period, 
and  46  ppn  waa  fatal  in  30  minutea 
(PrenHaa  l«S7/Kx.  1-tlM).  The  Michigan 
OapartmenI  of  Health  (1077.  aa  dtad  by 
ACCIH  lOOe/Ex.  1-3.  p.  156)  reported 
that  a  concentration  of  about  (X7  ppm 
cauaad  severe  eye  and  nasal  irritation, 
forcing  workers  to  evacuate  the  area. 
NIOSH  submitted  the  only  ooouaaat 
received  by  OSHA  on  its  propoeed 
ceiling  limit  of  a3  ppm  for  cyanogen 
chloride. 

OSHA  is  establishing  this  a3-ppm 
ceiling  Umit  for  cyanogen  chloride  in  the 
final  rule.  The  Agency  concludea  that  a 
ceiling  limit  la  necessary  (o  protect 
worfcm  from  the  significant  risks  of 
severe  irritation,  metabolic  effects,  and 
pulmonary  edema  associated  with  shori- 
term  exposures  to  this  subataaca  at 
levela  above  the  former  PEL.  The 
Agency  conaiders  the  irritant  metabolic 
and  respiratory  effects  asaodatad  arlth 
expoeure  to  cyanogen  chloride  to  bo 
material  impairments  of  health  and 
functional  capadty. 

DIBUTYL  PHOSmATB 


OSHA  piavtoMhr  bad  an  »bow  TWA 
PBL  of  1  ppa  for  dflMi^  piMiplwla.  Tlw 

Ambgst  ptapoaad  lo  lapplMMBt  Ma 
Umit  aritt  a  2-ppai  STidJbaaadoa  Iha 
ACCIH  laooMModatfan.  NKMH  (Bx.  ft- 
47.  Tabla  Hi)  concamd  wHk  this 
propoaal.  and  tba  Bnal  laia  aataNlehaa  a 
l-ppm  TWA  bait  arith  a  X^ipm  8TBL  Cor 
thia  aabatanre 

There  are  no  publiabed  rapotla  of 
toxic  raactiona  caoaad  by  aKpowiia  lo 
dibutjrt  pboaphate.  Howavor,  In  a 
paraooal  commnnication  to  Am  ACCIH. 
Maatrooiattao  reported  that  arorfcara 
axpoaad  to  ralatlValy  low  lavala  of 
dlbutyi  pboaphata  davalopad  raapiratory 
trad  ifritatian  and  headache 
(Maatromattoo  19e4a.  aa  dtad  in  ACCIH 
196e/Ex.  1-3.  p.  236).  No  additional  data 
or  health  effecta  comment  waa 
introduced  into  tba  record  during  the 
rulemaking  proceeding. 

OSHA  coochadaa  that  bodi  a  TWA 
and  a  STBL  are  naceaaary  to  pralad 
arorkars  from  the  rlak  of  raapiratocy 
trad  Irritation  and  baadachaa  reported 
to  occur  at  low  levela  of  axpoaura. 
OSHA  |u<faea  it  likely  dut  to  tba 
abaenca  of  a  8TBL  abort-term  expoeure 
petmittad  by  die  1-ppm  TWA  limit  alone 
may  ba  Miffldantly  high  lo  present  ■ 
significant  rlak  of  reepiratory  trad 
irritation  and  headache  to  arorkers:  the 
Agency  considers  these  expoeure- 
ralated  effecta  to  be  material 
impairmenta  of  health.  Therefore,  the 
Agency  ia  supplementing  its  1-ppm  6- 
hour  TWA  limit  with  a  2-ppm  15-minute 
STEL  in  the  final  rule. 

t>«ICHIX)RO-«J-004ETHYL 
HYDANTOIN 


CA&llt-U-lc 
H.&N0.1UZ 


Porarala: 


CA&107 

CiliOMOH)PO 
R&  Na  lilt 


OSHA  prevfoualy  had  a  limit  of 
a2mg/m'TWA  for  1>dichloro-5.ft- 
dimethy)  hydantoin  (DCDMH).  Baaed  on 
the  ACCIH  (lOee/Ex.  1-3) 
recommendation,  the  Agency  proposed 
a  TWA  limit  of  0.2  mg/m*  and  a  STEL  of 
0.4  mg/m*  for  this  white  powder,  which 
has  a  mild  odor  similar  to  that  of 
chlorine.  NIOSH  (Ex.  6^7.  Tabla  Nl) 
concurred  with  OSHA's  propoeed  limits 
for  this  substance,  and  they  are 
eatablished  in  the  final  rule. 

1.3-Oich]oro-5.5-dimadiyl  hydantoin 
producaa  systemic  toxldty  in  laboratory 
animals.  The  acuta  oral  UW  In  rats  of 
both  sexes  is  542±84  a^/kg  when 
DCDMH  Is  adminiatered  aa  a  10-percant 
aqueous  suspension.  Rats  dying  arithin 
48  hours  of  adminiatration  showed 
gastrointestinal  hemorrhage  at  necropay. 
The  aniaiala  toleratad  aqueous  solutions 
of  DCDMH  maintalnad  at  20  ppm 
available  chlorine  (bKhstrial  Bio-Taat 


Laboffatotias  1981  and  1961.  as  dtad  tai 
AOGIH  1996/Bx.  1-1.  p.  193). 

Limited  human  axpoaura  data  bava 
baan  provided  by  Baiar.  afbo  reported 
that  taidividBab  exparianoed  extrena 
raspiratory  iiTttation  at  an  avaraga  laval 
of  1 J7  o^B*.  but  that  sane 
experienced  diis  degree  of  irritation 
avan  at  OJ  mg/m*  (Baiar  1964.  as  dtad 
in  ACOH  1996/Bx.  1-S.  p.  183).  Odier 
tfian  die  N106H  submission.  OSHA 
raoaived  no  comments  on  its  proposal  to 
revise  die  limit  for  DCDMH. 

The  0L2Hng/m*TWA  and  Oi4-^m* 
8TBL  limits  that  arere  propoeed  are 
based  on  evidence  of  systemic  toxidty 
in  laboratory  animala  and  reapiratory 
irritation  at  low  expoeure  levels  in 
human  subfacts.  The  Agency  condudes 
that  both  a  TWA  and  a  STEL  are 
required  to  protect  exposed  arorkars 
from  the  risk  of  respiratory  irritation 
that  has  been  shoam  to  occur  at  leveb 
only  slightly  above  the  level  specified  by 
die  6-bour  TWA  Umit  OSHA  considers 
the  req>iratory  irritant  effects 
assodated  arith  expoeure  to  DCDMH  to 
raptaaont  material  iBpaifment  of  health 
and  functional  capadty.  OSHA  also 
condudes  diat  die  combined  TWA- 
8TEL  limits  will  radoca  diis  risk 
substantially  and  is  therefore 
eatablishii«  a  a2-n^B*TWA  and  a 
a4-mg/m*  STEL  for  DCDMH. 
DICHLOROnTIYL  CTHBR 

CA&  111-44^  Chamical  Ponnula: 

(CHiaCHiliO 
KS.Nall27 

OSHA  previoualy  had  a  ISiipn 
ceiling  limit  arith  a  akin  notation,  for 
dichloroethyl  ether.  The  Agency 
propoeed  to  revise  its  limit  for 
dichloroethyl  ether  to  5  ppm  as  an  8- 
bour  TWA.  with  a  10-ppm  STEL  and  to 
retain  die  skin  notation.  NIOSH  (Ex.  »- 
47.  Table  NOA:  Tr.  pp.  3-90  to  3-87) 
concurred  arith  the  proposed  limiU  but 
indicated  that  a  carcinogen  designation 
should  be  added  to  the  PEL  The  final 
rule  establishes  the  proposed  limits, 
which  are  consistent  arith  the  ACGIH 
recommendation.  Dichloroethyl  ether  is 
s  coloriess.  flammable  liquid  arith  a 
nauseating  odor. 

The  primary  health  haxards 
assodated  with  exposure  to  this 
substance  are  irritation  of  the  eyes  and 
respiratory  system  and  pulmonary 
damage.  Schrehk.  Patty,  and  Yant  (1833/ 
Ex  1-085)  reported  that  guinea  piga 
expoeed  to  the  vapor  of  dichloroethyl 
ether  at  900  ppm  experienced  immediate 
and  aavere  eye  and  noae  irritation, 
respiratory  diisturbances  after  1.5  to  3 
hours,  and  death  after  five  to  eig^t 
hours.  Lung,  kidney,  liver,  and  brain 
damage  arara  also  observed  in  these 
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animals;  expoaure  to  a  reduced  level  of 
106  ppm  caased  aventaal  death  after  10 
hours  of  oontiBuoos  axpoaara.  A  oae- 
hour  expoaara  to  106  ppm  caaeed 
irritatioa  oriy  (Caipeatar.  Saqrth.  and 
Ponaai  1949/Ek.  1-772).  At  36  ppm.  for 
an  upepectfied  daration.  irritation  bat  no 
other  adverse  effects  were  observed 
(Schrank.  Patty,  and  Yant  MBS/Ex.  1- 
665).  Rats  responded  simflaily.  widi 
four-hour  exposures  to  290  ppm  proving 
lethal  (Carpenter,  Smyth,  and  Poxsani 
1918/Bx.  1-72Z). 

Repeated  axpaaarea  to  09  ppa  (aeven 
boara/day.  five  daya/awek  for  ISO  days) 
caasad  BO  aarious  iB^vy  hi  FBts  or 
guinea  pigs;  only  mild  atreee  relatod 
effacte  were  noted  (Kosyan  1967/Ex.  1- 
914).  However.  odMr  atadlas  of  gainaa 
pigs  have  shown  nfld  piimary  inHative 
effects  on  tfw  skin,  awl  fotaHtias 
occurred  when  900  mg/kg  aras  appKed 
deraMlly  as  a  pure  b^dd  far  24  howa 
(Smyth  and  Carpenter  1946/Ex.  1-375). 
Dired  ooatad  of  dicyoraadiyi  ether 
aridi  dM  aye  caosas  anderate  pain, 
ooi^andival  inltatian.  and  traaaient 

conaal  iniBy  (OaiipeBlar  omI  SnVtb 
1946/Ex.  l-«6^  A  aeffidenl  annant  of 
dichloroethyl  ether  can  ba  abaared 
through  the  skin  to  be  lethal:  Sax  and 
LBwiM  [DaagerouM  Propertiat  of 
Industrial  Matedak.  Ttb  ad..  1989) 
report  die  denial  LDto  in  rabbits  as  720 
mg/kg.  Mice  have  betm  reported  to 
develop  hepatomas  after  piolongod  oral 
adminfatration  (80  areeks)  of 
dicbloroedqrl  e^er  at  300  mg/kg  (fames, 
UUand.  Valerio  et  aLl909/Ex.  1-270). 

Humans  exposed  briefly  to 
dichknediyl  ether  at  oonoentrations 
above  8flO  ppn  experienced  intolerable 
eye  and  nasal  initadoB.  arith  coughing, 
nausea,  and  relddng.  Concentratioas 
between  100  and  280  ppm  were  irritating 
but  tolerable:  howa»ei.  the  odor  of 
dicfaloroetliyl  edier  aras  still  nauseating 
at  35  ppm  (Sdnenk.  Patty,  and  Yant 
1933/Bx.  1-666).  Bye  irritation  has  been 
reported  from  indastrial  expoeure  to  a 
concentiatioo  of  dicfakvoediyl  ether  at 
23  ppm  PWI  and  )eoes  1966/Bii.  1-714). 
A  ^^  fatality.  peasvBiriiiy  fram 
Inbafatfaa  off  dM  aepar.  has  been 
reported  bat  ant  deoaownted  (E>dns 
19e9c.  as  dtad  fai  ACGB1 196e/Bx.  1-3. 
p.  186).  POOSH  aatoJtteddwody 
oomaMafto  en  OGHA's  propoeed  revision 
of  the  PEL  far  dlchViroeO^I  ener. 

In  tf»  final  lala.  OSHA  is  eslaMialiiiig 
a  5  ppm  TWA  and  18  ppm  Sm.  far  das 
substaiyiB  TW  Ajanry  ciondades  diet  a 
5-ppm  TWA  ami  a  18^pm  SIELwill 


final  nde.  OSHA  considers  the  eye  and 
nasal  irritation,  hmg  iniory.  and  other 
symptoBis  assodated  widi  exposure  to 
diddoroetfayl  elhar  to  be  BMtorial 

ef  health  and  fancfional 


imi 


capacity.  Hh  rfdn  BOtation  is  ret^ned 
because  ih<Ala(oelhyl  edier  can  cease 
systemic  toxidty  if  percutaneously 
absorbed. 

2.2-DICHL(MaPROnONlC  Acm 
CAS:  75-00-0:  Chonical  Ponnula: 

H.S.NalU0 

OSHA  previously  had  no  limit  for  2.2- 
dicUarapropioiuc  add:  however,  the 
Agency  propoaed  a  1-ppm  8-hom-  TWA 
limit  tot  this  fiquid.  based  on  die  ACGIH 
(1986/&(.  1-3)  recoBBnendation.  MOSH 
(Ex.  8-47.  TaUe  Nl)  concarred  with  the 
propoeed  1-ppm  TWA  hmH.  and  the 
fbial  nde  estabKsiws  it 

In  a  comraaaication  to  die  ACGIH.  (he 
Dow  OeBBcal  Company  (1977b.  as  died 
in  AOGIH  199B/Ex.  1-3,  p.  190)  reported 
diat  2.2-didiloropropionic  acid  is 
corrosive  to  die  akin  and  can  cause 
permanent  Iniuiy  to  die  eye.  The  oral 
LDbs  in  rats  fa  betareen  0.7  and  1  g/kg. 
Seaen  fawir  e^iosares  to  a  satarated 
atmoaphereef  theacidvqyorcaaaedno 
ill  effects  hi  rats,  and  a  laiKday  stndy  of 
dietary  exposure  in  rata  dioared  a  no- 
effedlevelof15mg/hg/day(Dow 
Chemical  Company  tWTb.  as  dted  fa 
ACGIH  1986/Bx.  1-3.  p.  19^  Dr.  Grace 
Ziem.  an  mdependent  eecupadonal 
phyaidaB  (Ex.  46),  commeuted  diet 
Dow's  matetial  safety  data  4wet  on  2.2- 
dicMoropropioiiic  add  reports  that  the 
liver  and  Iddneys  are  target  organs  in 
rata  fad  hitler  dietary  levels. 

Acate  human  exposures  have  been 
reported  to  cease  mild  to  moderate  Am, 
eye,  respiratoiy,  andgastrouitestinal 
irritation.  Minimal  respiratmy  irritadon 
was  observed  in  awakers  expoeed  at 
conoentratioBS  of  between  2  and  7  ppm 
(ACGIH  19e6/Bx.  1-3.  p.  19Q. 

The  AfBB^  ooadadea  dmt  a  1  ppm 
TWA  Umit  far  2Z4icyaraprapioiBC  add 
ariB  prated  wetfcars  from  fee  signiBcaat 
risk  of  eye.  lespisatafy,  and 
gastrointestinal  iiritadon.  and  poasOite 
liver  or  kidney  injonr.  at  expoeare  leads 
permitted  in  the  riieenoe  of  any  OSHA 
limit  The  Agency  considers  dto  irritant 
and  adverae  ofgan  effacte  assodated 
with  expeeiae  to  tUs  sriMtaaee  to  be 
material  inyahmmto  of  heeiai  and 
functional  uapacily.  Tnerente.  OSHA  is 
establisfataig  a  1-ppm  8-hoBrTWA  ttmM 
for 


OIETHTLAkDK 


TWA.  The  Agency  proposed  to  lower 
this  linrit  to  an  6-hom'  TWA  of  10  ppm 
and  to  add  a  15-minute  STEL  of  25  mmi. 
based  on  fee  AOGIH  (1986/Ex.  1-3) 
recommendation.  NIOSH  (Ex.  8-47, 
TaUe  Nl)  concurred  with  these 
proposed  limils.  which  are  established 
in  the  final  rule.  Dietfaylamine  is  a 
coloriesa  liquid  wife  an  ammonia-like 
odor. 

Diefeylamine  is  a  strong  irritant  of  the 
eyes.  sldn.  and  mucous  membranes,  and 
chronic  sublethal  exposures  cause 
tracheitis,  brondiitis.  pneumonitis,  and 
pulmonary  edema  (ACGIH  1986/Ex.  1-3. 
p.  19^  In  rabbits,  fee  dermal  LObs  is  0l82 
ml/kg.  and  instfllatian  of  aolutiiaiB  of  1 
percent  or  greater  iato  die  eyes  of 
rabbito  caused  corneal  opacity  (Sutton 
1963/Ex.  1-1101).  Dired  contad  of  the 
skin  wife  ^feylamine  causes  necrosis 
(ACGIH  1986/Ex.  1-3.  p.  197).  Rabbita 
exposed  seven  hours/day.  five  days/ 
weA  tot  six  woeka  to  SO  or  100  ppm 
diefeylamiae  survived;  daiee  exposed  to 
50  ppm  shoared  maikad  lung  and 
corneal  itritatian.  and.  occasionally, 
degeneration  of  die  heart  Biusde 
(Brieger  and  Hodea  1961/Ex.  1-406).  In 
the  animals  exposed  to  100  ppm.  these 
changes  were  more  severe,  aiid  the 
parenchyaiatous  degeneration  of  die 
heart  masde  was  amrited  (Brieger  and 
Hodes  1951/Ex.  1-406). 

0»1A  finds  feat  ite  paevioas  liflut  of 
25  ppm  as  an  8-hour  TWA  is  only  one- 
half  the  level  fimnd  to  cease  marked 
hmg  and  corneal  itritatjen  m  animals 
exposed  for  six  aawiira  Tlw  A^eBcy 
omdudes  that  die  2S-ppm  limit  te  Bol 
sufficient  to  pteted  woikcts  fram  the 
significaat  risk  of  rids  buBS.  canmal 
injury,  pnhmatary  initaliaa,  and  sUa. 
eye,  and  upper  resiarataiy  tnd 
irritation  potentially  associated  arife 
more  prolonged  evpneares  to  feis 
substance.  OSHA  oonaidets  the 
ejqKwure-ielatod  eO&ef  of  dtethylamine 
on  die  eyes.  skin,  and  reapfaatoiy  trad 
tobeBMterialiByairBWBteqfhBalfe  Te 
afford  wQikcia  greater  pratectMB  fram 
diese  adverae  etfacts.  OSHA  ia  1 1  iiiaipt 
ite  limit  for  diethyfaariae  to  10  ppm  as 
an  8-hoHr  TWA  aad  25  ppm  as  a  IS- 
minute  STEL  dmse  limiis  aa^ 
establidwd  fa  die  final  tale. 

DDSOBUTVLiCEroNB 


risk  of  itittBtfaB.  hmg  iBfaqr, 


to 


ef  dfahfaaoeifayl 
meatahMwdfafee 


CAS:  lOB-80-7; 
(CJ1i)J«H 

4i.s.Na.uar 

OSHA^  previoas  fimM  far 
diefeylandne  was  25  ppm  aa  an  #4ioar 


CA&i 

HCHihCHCH.liCO 
H.S.No.1140 

OSHA  previoualy  had  an  < 
of  50  ppm  TWA  far  difaobntyl  i 
The  Agency  propoeed  to  sedaoe  thia 
limit  to  25  ppm  TWA.  baaed  an  befe  fee 
ACGIH  and  NIOSH  reoommeBdafiena. 
NIOSH  (Ex.  6-47.  Tebfa  Nl)  concamd 
wife  this  proposaL  and  die  final  tafa 


'4. 
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revises  OSHA's  limit  for  diiaobutyi 
ketone  to  2S  ppm  as  an  5-hour  tlm*- 
weiflhled  averag*. 

The  primary  health  effacta  aMOdated 
with  exposure  to  diisobutyl  kelon*  are 
eye.  nose,  and  throat  irritation,  although 
experimental  animals  have  shown  tome 
systemic  effects.  Diisobutyl  ketone  has  a 
uniformly  low  acute  toxicity  by  all 
routes  of  exposure.  Rats  and  guinea  pigs 
survived  sir^e  exposures  of  from  7.5  to 
16  hours  to  essentially  saturated  vapor 
(McOmie  and  Anderson  lOW/Bx.  1-018). 
Smyth.  Carpenter,  and  Weil  (1M9/Bx.  1- 
528)  reported  that  five  of  six  rats  died 
after  exposure  to  2000  ppm  for  eight 
hours:  these  investigators  also  reported 
a  percutaneous  LDu  for  rabbits  of 
greater  than  20  ml/kg.  Direct  application 
of  diisobutyl  ketone  to  rabbit  skin  was 
only  mildly  irritating,  and  no  eye 
irritation  was  reported  after  instillation 
of  this  substance  into  the  rabbit  eye.  The 
oral  toxicity  for  the  rat  was  reported  as 
8  8  g/kg  (Smyth.  Carpenter,  and  Weil 
1940/Ex.  1-628).  Carpenter  and  Smyth 
(1946/Ex.  1-850)  reported  a  no-effect 
level  for  diisobutyl  ketone  of  125  ppm  in 
rats  and  guinea  pigs  given  30  seven-hour 
exposures.  At  250  ppm.  the  liver  and 
kidney  weights  of  female  rats  increased, 
and  the  liver  weights  of  male  guinea  pigs 
decreased:  at  levels  of  530  and  020  ppm. 
rats  showed  increased  liver  and  ki(biey 
weights;  and  at  1650  ppm.  increased 
mortality  was  noted  (Carpenter  and 
Smyth  194e/Ex.  1-850). 

Silverman.  Schulte.  and  First  (1048/ 
Ex.  1-142)  reported  eye  irritation  and 
complaints  of  objectionable  odor  in 
volunteer  human  exposures  to 
concentrations  above  25  ppm.  No 
worker  illnesses  have  been  linked  to 
diisobutyl  ketone  exposure  (ACGIH 
198e/Ex  1-3.  p.  203). 

NIOSH  (Ex.  isa  Comments  on 
Diisobutyl  Ketone)  concurred  with 
OSHA's  proposal  to  reduce  the  limit  for 
diisobutyl  ketone  and  reported  that 
there  are  no  new  toxicological  data 
beyond  those  described  abovr.  no  other 
comments  on  this  substance  were 
received.  The  Agency  concludes  that  tfie 
previous  SO-ppm  TWA  limit  is 
inadequate  to  protect  worker*  against 
the  sipiiflcant  risk  of  irritation 
associated  with  workplace  exposures  to 
diisobutyl  ketone  levels  greater  than  25 
ppm.  The  Agency  has  determined  that 
the  irritation  associated  with  exposure 
to  diisobutyl  ketone  constitutea  a 
material  impairment  of  health  and 
functional  capacity.  Therefore.  08HA  is 
revising  its  limit  for  diisobutyl  ketone  to 
25  ppm  as  an  8-hour  TWA. 
BPICMLOROHYDIUN 

CAS:  lOa-W-k  ChMBlcal  Ponaula:  CtM^IO 
li.&NaUM 

06HA  prevkMialy  had  a  limit  of  5  ppm 
TWA.  «vtth  a  skin  aoUtioo.  for 


epichlorohydrin.  OSHA  proposed  to 
reduce  this  limit  to  2  ppm  TWA.  also 
with  a  skin  notation,  based  on  the 
ACGIH  (1008/Ex.  1-3)  recommendation, 
and  the  final  rule  establishes  an  8-hour 
TWA  limit  of  2  ppm  and  retains  the  skin 
designation.  Bpichiorohydrin  is  an 
unstable  liquid  with  an  odor  like  that  of 
chloroform. 

In  animals,  epichlorohydrin  is 
irritating  and  systemically  toxic  by  all 
routes  of  exposure  (Shell  Chemical 
Corporation  1958.  as  cited  in  ACGIH 
10e6/Ex.  1-^  p.  233).  Fatalities  are 
caused  by  central  nervous  system  and 
respiratory  tract  effects  resulting  from 
exposure  to  high  concentrations. 

In  mice,  single  30-minute  exposures  to 
8300  ppm  of  epichlorohydrin  vapor 
caused  muscular  paralysis  and  death 
from  respiratory  failure:  similar  results 
have  been  reported  for  dermal 
application  of  the  liquid  at  0.5  ml/kg  in 
rats,  and  repeated  oral  administration  at 
0.1  mg/kg  in  mice  (Shell  Chemical 
Corporation  1958.  as  cited  in  ACGIH 
19e6/Ex.  1-3.  p.  233).  At  32  ppm  (seven 
hours/day.  five  days/week)  for  91  days, 
rats  failed  to  show  normal  weight  gain, 
and  at  16  ppm  they  showed  increased 
kidney  size  (ACGIH  lOee/Ex.  1-3.  p. 
233).  Gage  (lOSO/Ex.  1-1052)  confirmed 
these  findings  and  demonstrated  lung, 
liver,  and  kidney  injury  in  rats  frx>m 
repeated  six-hour  exposures  at 
concentrations  ranging  from  17  to  120 
ppm.  No  effects  were  observed  by  this 
author  at  9  ppm.  The  oral  LDk*  in  rats  is 
reported  as  260  mg/kg.  and  the  dermal 
LDU  in  rabbits  is  reported  as  755  mg/kg 
(Lawrence.  Malik.  Turner,  and  Autian 
1972/Ex.  1-1068).  A  four-hour  exposure 
at  a  level  of  250  ppm  was  fatal  to  rats 
(Carpenter,  Smyth,  and  Ponani  194e/Ex. 
1-722). 

N108H  (Ex.  8-47.  Table  N6B)  did  not 
concur  with  OSHA's  proposed  limit  for 
epichlorohydrin.  and  considers  this 
substance  a  potential  human  carcinogen 
and  a  likely  candidate  for  a  e(b) 
rulemaking.  There  have  been  reports  of 
carcinogenicity  in  nUce  resulting  from 
both  dermal  application  and 
subcutaneous  injection  of 
epichlorohydrin  (Van  Duuren. 
Goldschmidt.  Katz  et  al.  1974/Ex.  1-060). 
as  well  as  indications  of  reproductive 
effects  resulting  from  ingestion:  in 
addition,  mutagenic  effects  have  been 
observed  in  microbial  systems  and  in 
the  fruit  fly  (NIOSH  1076c/Ex.  1-072). 

In  humans  exposed  to  concentrations 
above  100  ppm  for  brief  periods,  lung 
edema  and  kidney  lesions  have  been 
reported  (NIOSH  lOTBc/Bx.  1-072). 
Exposure  at  20  ppm  caused  bumii^  of 
eyes  and  nasal  mucosa  (Waxier  1071,  as 
cited  in  NIOSH  lOTOc/Bx.  1-072). 
Another  exposure  to  an  unknown 
fXMtcantration  caused  eye  and  throat 


irritation,  nausea,  dyspnea,  bronchitis. 

and  an  enlarged  liver  (Schultz  1964/Ex. 
1-1064).  Painful  irritation  of 
subcutaneous  tissues  follows  skin 
contact  In  humans  (ACGIH  19e6/Ex.  1- 
3.  p.  233).  The  New  jersey  Department  of 
Public  Health  (Exs.  144. 144A)  urged 
OSHA  to  establish  a  PEL  for 
epichlorohydrin  on  the  basis  of  EPA's 
IRIS  data.  The  use  of  such  an  approach 
is  discussed  in  Section  VI.A  of  the 
preamble. 

OSHA  is  establishing  an  8-hour  TWA 
limit  of  2  ppm.  with  a  skin  notation,  for 
epichlorohydrin.  The  Agency  concludes 
that  this  limit  will  protect  workers  from 
the  significant  risk  of  dermal, 
respiratory,  liver,  and  kidney  effects  that 
are  potentially  associated  with  exposure 
to  epichlorohydrin  at  elevated 
concentrations.  OSHA  has  determined 
that  the  respiratory,  liver,  kidney,  and 
dermal  effects  associated  with  exposure 
to  epidilorohydrin  represent  material 
impairments  of  health.  The  skin  notation 
is  retained  because  of  this  substance's 
capacity  to  penetrate  the  skin  and  cause 
toxicity;  according  to  Lawrence.  Malik. 
Turner,  and  Autian  1972/Ex.  1-1058,  the 
dermal  LOm  of  epichlorohydrin  in 
rabbits  is  755  mg/kg. 
ETHYL  BENZENE 

CAS:  100-41-4:  Chemical  Formula  CHm 
H.S.  Na  1102 

OSHA's  former  limit  for  ethyl  benzene 
was  100  ppm  as  an  8-hour  TWA.  Based 
on  the  skin  and  mucous  membrane 
irritant  properties  associated  with 
exposure  to  ethyl  benzene.  OSHA 
proposed  permissible  exposure  limits  for 
this  substance  of  100  ppm  as  an  6-hour 
TWA  and  125  ppm  as  a  IS-minute  STEL 
NIOSH  (Ex  8-47,  Table  Nl)  concurred 
with  this  proposal.  The  final  rule 
establishes  limits  of  100  ppm  TWA  and 
125  ppm  STEL  for  ethyl  benzene;  these 
limits  are  consistent  with  the  ACGIH 
recommendation.  Ethyl  benzene  is  a 
colorless,  flammable  liquid  with  an 
aromatic  odor. 

The  Agency's  decision  to  add  a  STEL 
to  the  existing  time-weighted  average 
limit  reflects  evidence  that  transient  eye 
irritation  occurs  in  humans  at  vapor 
concentrations  of  200  ppm:  the  short- 
term  limit  is  necessary  to  protect 
exposed  workers  from  the  risk  of  such  , 
irritation  as  a  result  of  even  brief 
excursions  above  the  100-ppm  level 

Written  comments  submitted  by 
ARCO  Chemical  Company  (ACC)  (Ex. 
3-638)  include  a  detailed  discussion  of 
ethyl  benzene's  toxicity  in  animals,  as 
reported  in  several  recent  studies 
(ECBTOC 1986;  Dynamac  Corporation 
19814  and  in  a  personal  communication 
f  i  om  the  National  Toxicology  Ptt^ram'a 
Chemical  Manager  for  Ethyl  Benzene. 
The  flndings  of  these  investigators 


include:  Moderate  dermal  irritation  on 
intact  and  abraded  rabbit  skin  after  a 
24-hour  application;  mild  conjunctival 
irritation  (without  corneal  effects)  from 
direct  instillation  of  undiluted  ethyl 
benzene  in  rabbit  eyes;  erythema  and 
edema  with  superficial  necrosis, 
resulting  in  exfoliation  of  large  patches 
of  skin,  following  repeated  and 
prolonged  application  of  the  undiluted 
material  to  rabbit  skin;  "a  slight,  cloudy 
swelling  of  h^Mtocytes"  in  animals 
subchronically  exposed  to  the  vapor  as 
a  "result  of  an  increase  in  the 
endoplasmic  reticulum  (SER).  which  is 
an  adaptive  process  responsible  for 
increased  microsomal  enzyme  activity 
and.  presumably,  increased  metabolism 
of  ethyl  benzene";  congestion  of  the 
lungs,  nasal  mucosa,  liver,  and  kidneys 
in  mice  and  rats  exposed  six  hours/day 
for  four  consecutive  days  to  ethyl 
benzene  concentrations  of  2360  ppm  and 
in  mice  exposed  to  1190  ppm;  and 
lacrimation  and  salivation  in  rats 
exposed  at  400  and  800  ppm  for  six 
hours/day.  five  days/week  (ECETOC 
1966  and  Dynamac  CorporatioR  1966, 
both  as  cited  in  Ex.  3-638).  ACC  stressed 
the  fact  that  except  at  very  high 
concentrations,  significant  systemic 
toxicity  does  not  appear  to  be  a 
manifestation  of  ethyl  benzene 
exposure. 

In  addition  to  providing  the  results  of 
these  up-to-date  studies  on  the  health 
effects  in  animals  of  ethyl  benzene 
exposure,  the  ACC  indicated  its  support 
for  both  the  retention  of  the  ciirrent  100- 
ppm  TWA  limit  and  the  adoption  of  a 
12S-ppm  15-minute  STEL  for  ethyl 
benzene.  Both  concentrations,  according 
to  the  ACC  "provide  a  wide  safety 
margin  for  eye  irritation  compared  to  the 
concentration  which  can  be  tolerated  in 
the  workplace  (1000  ppm)." 

The  New  fersey  Department  of  Health 
(Exs.  144, 144A)  urged  OSHA  to  set  a 
PEL  for  ethyl  benzene  on  the  basis  of 
EPA's  IRIS  data.  The  use  of  such  an 
approach  is  discussed  in  Section  VI.A  of 
the  preamble. 

OSHA  concludes  that  workers 
exposed  to  concentrations  of  ethyl 
benzene  above  the  100-ppm  level,  even 
briefly,  are  at  significant  risk  of 
experiencing  irritation;  the  Agency 
considers  this  to  be  a  material 
impairment  of  health.  Accordingly,  the 
Agency  is  establishing  a  short-term  limit 
of  125  ppm  for  a  15-minute  period  to 
supplement  the  existing  100-ppm  time- 
weighted-average  limit  for  ethyl 
benzene. 
ETHYLETHKR 

CAS:  60-2B-7:  Chemical  Fonnula:  CtfUOdHt 
H.&  No.  1104 


OSHA's  previous  limit  for  ethyl  ether 
was  a  400-ppm  TWA..  The  Agency 
proposed  die  same  time-weighted- 
average  TWA  limit  with  the  addition  of 
a  15-i^ute  STEL  (^500  ppm.  These 
limits  are  established  in  ^  final  rule 
and  are  consistent  with  those 
recommended  by  the  ACGIH.  Ethyl 
ether  is  a  colorless,  volatile,  mobile 
Uquid  with  a  distinct  odor  and  a 
burning,  sweet  taste.  It  is  extremely 
fiammable  and  is  a  severe  fire  and 
explosion  hazard  when  exposed  to  heat 
or  flame. 

Ethyl  ether  causes  narcosis  and 
general  anesthesia.  Concentrations  of 
3.6  to  6.5  volumes  percent  in  air  are 
anesthetic  to  humans;  7-  to  10-percent 
concentrations  cause  respiratory  arrest 
and  concentrations  greater  than  10 
percent  are  fatal  (ACGIH  1986/Ex.  1-3. 
p.  250).  Repeated  workplace  exposures 
deliberately  induced  to  produce  the  so- 
called  "ether  jag"  have  caused  narcosis, 
exhaustion,  headache,  dizziness, 
sleepiness,  excitation,  and  other  psydiic 
disturbances  (Hake  and  Rowe  1063a/Ex. 
1-1152).  In  women,  albuminuria  and 
polycythemia  may  result  (Browning 
lOeSa/Ex.  1-1017).  Repeated  exposure 
may  cause  skin  diiesiccatiiHi:  irritation  of 
the  mucous  membranes  and  eyes  occurs 
on  contact  with  the  liquid  or  after 
exposure  to  hi^  ccmcentrations  of  the 
vapor  (Hake  and  Rowe  1963a/Ex.  1- 
1152).  Nelson  and  oo-wmkers  (1943/Ex. 
1-66)  reported  diat  workers  b^an  to 
experience  nasal  irritation  at  200  ppm 
(Nelson.  Enge.  Ross  et  al.  1943/Ex.  1-86). 
Henderson  and  Haggard  (1943c,  as  dted 
in  ACGIH  ig86/Ex.  1-3,  p.  250) 
calculated  that  the  amount  of  ether 
absorbed  by  a  man  of  average  height  at 
a  concentration  of  400  ppm  would  not 
cause  intoxication.  Armor  (1950,  as  cited 
in  ACGIH  lOBO/Ex.  1-3,  p.  259)  observed 
that  exposure  effects  occur  only  at 
levels  of  500  ppm  and  above. 

NIOSH  (Ex.  8-47,  Table  N2;  Tr.  pp.  3- 
86  and  3-80)  did  not  concur  with 
OSHA's  proposed  limits  and  noted  that 
some  individuals  may  experience 
sensory  irritation  upon  exposure  to 
these  levels,  as  evidenced  by  the 
Nelson,  &(ige,  Ross  et  al  (1943/Ex.  1-66) 
study.  However,  this  fim^ng  was  not 
supported  by  Armor  (1950,  as  cited  in 
ACGIH  198e/Ex.  1-3.  p.  250).  OSHA 
received  no  other  comments  on  its 
proposed  limits.  The  Agency  concludes 
that  both  of  these  limits  are  necessary  to 
protect  exposed  workers  against  the 
significant  risk  of  narcosis  and  irritation 
potentially  associated  with  excursions 
above  the  8-hour  TWA  level,  and  OSHA 
is  establishing  PELs  of  400  ppm  as  an  8- 
hour  TWA  ami  500  ppm  as  a  15-minute 
STEL  for  ethyl  ether  in  today's  rule.  The 


Agency  has  determined  that  irritation 
and  narcosis  caused  by  excessive 
exposure  to  ethyl  ether  constitute 
material  impairments  of  health  and 
functional  capacity. 
FTHYL  MERCAPTAN 

CAS:  75-OB-l:  Oiemical  Fonnula:  CJ^SH 
K&  No.  1166 

09iA  previously  had  a  ceiling  limit 
of  10  i^Nn  for  ethyl  mercaptaiL  An  8- 
hour  TWA  limit  of  0.5  ppm  was 
proposed  for  this  substance,  based  on 
the  ACGIH  (1966/Ex.  1-3) 
recommendation;  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  OSHA's 
proposal  The  final  rule  establishes  a 
PEL  of  0.5  ppm  as  an  8-hour  TWA  for 
ethyl  mercaptan.  Ethyl  mercaptan  is  a 
colorless  liquid  with  a  persistent  and 
penetrating  leek-like  odor. 

Acute  animal  toxicity  data  concerning 
ethyl  mercaptan  are  taken  bom  a  single 
study  that  reports  the  following  findings. 
The  4-hour  inhalation  LCm  values  in  rats 
and  mice  are  2770  ppm  and  4420  ppm. 
respectively.  In  the  rat  the 
intraperitoneal  LOm  is  reported  to  be 
approximately  450  mg/kg.  One  drop 
applied  to  rabbit  eyes  caused  only  slight 
irritation,  but  high  concentrations  of 
vapor  caused  considerable  irritation 
within  15  minutes.  Maximal  sublethal 
intraperitoneal  doses  have  been 
reported  to  induce  deep  sedation,  wdth 
hi^ier  exposures  causing  restlessness, 
muscular  incoordination,  skeletal 
muscular  paralysis,  cyanosis, 
respiratory  deimssion.  coma,  and  death. 
Although  inhalation  tests  showed  no 
notewmlhy  pathology  in  rats, 
intraperitoneal  injection  caused 
lymphatic  infiltration  of  liver  with 
occasional  necrosis  (Fairchild  and 
Stokinger  1958/Ex.  1-415).  In  chronic 
inhalation  studies  of  rabbits,  rats,  and 
mice,  a  five-month  exposure  to  40  ppm 
caused  minimal  cardiovascular  and 
other  systemic  effects  (Blinova  1965/Ex. 
1-603). 

Studies  of  human  volunteers,  exposed 
at  4  ppm  for  three  hours  daily  for  5  to  10 
days,  have  reported  adverse  effects.  At 
this  level,  all  subjects  experienced 
altered  taste  and  olfactory  reactions, 
periodic  nausea,  mucous  membrane 
irritation,  and  fatigue.  Exposure  to  0.4 
ppm  produced  no  unpleasant  symptoms 
(ACGIH  ige6/Ex.  1-3.  p.  262). 

The  Workers  Institute  for  Safety  and 
Health  (WISH)  (Ex.  116)  was  critical  of 
O^iA's  proposal  to  establish  an  8-bour 
TWA  limit  rather  than  a  STEL  or  ceiling 
for  ethyl  mercaptan.  OSHA  believes  that 
the  health  evidence  on  ethyl  mercaptan 
shows  that  a  0.5  ppm  TWA  hniit  will  be 
sufficient  to  reduce  the  adverse  acute 
effects  associated  with  exposuro  to  this 
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•ubctano*:  for  axarapic.  a  S-hour 
expoaurs  to  4  ppoi.  whkili  cauaad 
adveraa  acuta  affacts  In  honuia 
voiuntaws  (AOGIH  198e/Ex.  1-^  p.  MZ). 
would  sxoaad  OiS  ppn  at  an  t-hour 
TWA.  Tha  health  avidanoa  discuaaed 
abova  damonstratea  that  at  tha  pravkNU 
PEL  of  10  ppm  (oaiUng).  aniployaaa  wara 
at  risk  of  nauaaa.  fatigue,  and  irritatkMC 
iheM  affacts  hava  ba«n  demonstrated  to 
occur  on  axpoaura  to  4-ppm 
concentrationi  of  this  tubstance  for  fust 
a  few  days.  OSHA  consider*  theaa 
exposure-related  effects  of  nausea, 
fatigue,  and  irritation  to  be  material 
impairmants  of  health.  Hie  Agency 
concludes  that  tha  revised  limit  of  0.5 
ppm  will  substantially  reduce  this 
significant  risk.  Therefore.  OSHA  Is 
lowering  its  limit  for  ethyl  mercaptan  to 
as  ppm  as  sn  0-hour  TWA. 
ETHYtBNB  GLYCOL 

CA&  107-21-1:  Chaoboal  Fonuala: 

CHiOHCHiOH 
H.S.  No.  11« 

OSHA  previously  had  no  limit  for 
ethytene  glycol  and  proposed  a  ceiling 
limit  of  90  ppm  (approximately  125 
mg/m^  for  this  clear,  colorlees.  odorless, 
hygroscopic  liquid.  The  final  rule 
establishes  a  limit  of  SO  ppm  as  a  ceiling, 
which  is  consistent  with  the  limit 
recommended  by  the  ACGIH  for 
ethylene  glycol.  Ethylene  glycol  poses 
virtually  no  expoaura  risk  at  room 
temperaturs  bacauss  of  Its  low  vapor 
pressurr.  at  elevated  temperatures, 
however,  axposurss  are  possible  and 
adverse  effects  have  been  reported  as  a 
result  of  expoaura  to  mists. 

In  studies  of  rats,  guinea  pigs,  rabbits. 
dugs,  and  monkevs.  Coon  and 
culleagues  (107o/Bx.  1-M)  reported  that 
animals  expoaad  over  a  SO-dav  period  to 
concentrations  of  10  or  S7  mg/m*  for 
righi  hours  daily,  five  days  par  week, 
showed  no  adverse  affects.  Moderate  to 
sever*  eys  irritatioa  did  occur  In  rats 
and  rabbits  expoaad  at  12  mg/m*  for  24 
hours  per  day  for  80  days  (Coon,  fonea. 
fenkins.  and  Siegel  1970/&1. 1-04). 
Wiley  and  co-workers  (lOOO/Ex.  1-000) 
reported  no  in  effects  in  animals 
expoaad  to  approximately  390  to  400 
mg/m*.  eight  hours  per  day.  for  10  weeks 
(Wiley,  Hoeper.  and  von  Oettingen 
liOO/Bx.  1-000). 

Row*  (liBS/Bx.  1-006)  coochided  that 
daily  exposors  to  100  ppm  of  the  vapor 
did  not  cauae  systemic  or  eye  Iniurias. 
althnugh  Troisi  (lOSO/Kx.  1-600) 
described  uystaguMS  in  owexpoaed 
wofkers  (ooncentrattons  not  reported). 
In  a  hvMB  inhalatioa  study.  Wills  and 
ceHaageas  (1974/bi.  1-OOZ)  nporiad 
thmt  volunteais  expoaed  to  the  aeroeol 
from  10  to  a  Immits  per  day  lor  foor 
weeks,  at  an  averaflB  cenoentratioa  of  12 


ppm.  complained  of  throat  irritatioo. 
nrild  heedach*.  and  \awtr  back  pain. 
Complaints  were  more  pronounced 
when  the  concentration  was  raised  to 
140  fliig/m'(80  ppm)  for  part  of  a  day. 
Average  ooocentrations  of  80  ppm  were 
found  intolerable  by  the  subjects,  who 
reported  a  burning  sensation  in  the 
throat  and  respiratoiy  passages: 
irritatioa  was  also  common  at  00  ppm 
(Wills.  Coulston.  Harris  et  al.  1974/Bx. 
1-502).  Based  primarily  on  this  study. 
NIOSH  (Ex.  0-47.  p.  0:  Tr  p.  3-80) 
suggested  that  OSHA  reconsider  its 
proposed  90-ppm  ceiling  limit:  however. 
NIOSH  acknowledged  diet  the  expoaure 
concentrattona  uaed  by  Wills  et  al. 
(1974/Kx.  1-502)  were  "significantly 
erratic''  NIOSH  also  described  recent 
evidence  that  ethsriene  glycol  may  be  a 
potential  teratogen.  OSHA  will  continue 
to  monitor  the  toxicologic  literature  on 
this  substance  to  evaluate  ethylene 
glycol's  potential  teratogenicity. 

Gary  L.  Melampy.  counsel  for  the 
Independent  Lubricant  Manufacttuers 
Association  HLMA)  (Ex.  9-830), 
commented  tnat  OSHA  should  apply  the 
SO-ppm  ceiling  limit  only  to  those 
workplaces  where  ethylene  glycol  is 
used  at  elevated  temperatuies.  In  the 
final  rule,  OSHA  has  not  restricted  the 
application  of  any  new  or  revised  PEL  to 
a  particular  industry  segment  or 
industrial  process.  OSHA  recognises 
that  industrial  processes  vary  in 
characteristics  that  affect  the  degree  of 
risk  to  which  workers  are  exposed: 
these  characteristics  include  the  amount 
of  material  prooaaaed  or  handled,  the 
frequency  with  which  a  substance  is 
present  the  extent  to  which  a  process  is 
open  or  doaed.  and  the  temperatures 
snd  presaurss  st  which  materials  are 
used.  OSHA's  poUcy.  which  is  reflected 
in  all  of  ita  previoua  health  standards, 
has  been  to  baae  its  penniasible 
exposure  Itmils  on  sdentiflc  evidence 
that  exposure  to  a  substance  at  a  given 
concentretion  or  doee  b  associated  with 
a  health  risk  and  that  promulgating  a 
PEL  wiH  reduce  that  rtak.  Una.  a 
relationahip  between  expoaura  level  and 
degree  of  risk  is  establiahed  and  is 
deemed  applicable  in  aU  situations 
where  a  substance  Is  present.  If  the 
characteristics  of  a  process  sre  such 
that  employee  expoeara  to  a  aubctanoa 
Is  nonexistent  or  Is  weO  below  the  leveb 
aaaociatBd  with  a  health  risk,  tha 
promulgation  of  a  Hmit  on  employee 
exposure  wiD  have  little  or  no  effect  oo 
the  operatlan  or  process  and  imposes  no 
addlttooal  burden  on  the  employer. 
Therefore,  in  the  spedBc  case  of 
ethylene  glyooL  08HA  sees  no  reason  to 
limit  appHcatian  of  the  90-ppa  oeiUiv 
limit  to  I 


to  airborne  ethylmie  ^ycol  is  most 
Jikely. 

Baaed  on  evidence  of  an  occupational 
risk  of  severe  throet  and  respiratory 
irritation  associated  with  exposure  to 
the  vapor  and  mist  OSHA  is 
promulgating  a  ceiling  limit  of  SO  ppm 
for  ethylene  glycol:  this  level  is  fust 
below  the  level  st  which  clinical 
symptoms  have  been  noted  in  humans. 
OSHA  coiuiders  these  symptoms,  which 
include  throet  and  respiratory  irritation 
and  headache,  to  be  material 
impairments  of  health.  The  Agency 
concludes  that  this  limit  will 
substantially  reduce  the  significant  risk 
associated  with  exposures  to  higher 
levels  that  would  bie  permitted  in  the 
absence  of  a  PEL 
ETHYUDENE  NORBORNENE 

CA&  1«»»-7S-S:  Cbaeiical  Fonnula:  CMn 
HA  No.  1171 

OSHA  had  no  previous  limit  for 
ethylidene  norbornene.  The  Agency 
proposed  a  ceiling  limit  of  5  ppm,  based 
on  the  ACGIH  recommendation,  and  is 
establishing  this  limit  in  the  final  rule. 
MOSH  (Ex.  0-47.  Table  Nl)  agreed  with 
the  selection  of  this  limit.  Ethjriidene 
norbornene  is  s  coloriess  liquid  whidi 
reacts  with  oxygen. 

In  a  range-finding  study,  five  of  six 
rats  died  following  a  4-hour  exposure  to 
4000  ppm  S-ethylidene-2-norbomene 
(Smyth,  Carpenter,  Weil  et  al.  lOOO/Ex. 
1-442).  Other  studies  of  longer  duration 
have  reported  that  exposures  to  237  ppm 
for  seven  hours  per  dsy,  five  days  per 
week,  for  88  days  resulted  in  death  for 
21  of  24  rats.  No  deatha  resulted  trom 
repeated  expoaorea  at  00  ppm.  but  renal 
lesions  and  enlarged  livers  were 
observed:  liver  lesions,  testicular 
atrophy,  and  hydrothorax  occurred  only 
at  tba  2S7-ppB  level  (Klakeed,  Pozzani. 
Geaiy,  and  Carpenter  1071/Bx.  1-006). 
Beagle  dogs  similarly  expeeed  to  03  ppm 
for  80  days  survived  but  exhibited  such 
effects  as  taetkailar  stropliy.  hectic 
lesions,  and  slight  bkxxl  changes.  Less 
pronounced  effects  were  seen  after 
exposures  to  01  ppm.  and  no  efHacts 
were  seen  at  22  ppm  (Kiakaad.  PossaaL 
Geary,  and  Carpisaler  tOTl/Ex.  1-000). 

Hunan  volunteers  exposed  for  30 
minutes  to  etfayhdene  norbornene 
conrentrstiens  of  11  p^a  experteneed 
eye  and  nose  iiiMattan:  at  0  ppm. 
traneient  eye  ifiitaflon  oocaned  (ACGIH 
1000/Bx.  1-X  p.  101).  OdMr  (ban  tha 
comment  subodtlad  by  NIOSH.  OSHA 
receive  no  oomaients  on  its  proposal  to 
estoblish  a  oeili^  liaiit  of  •  ppa  far 
ethylidene  norbornene. 

In  the  final  rule.  OSHA  is  eatabbshi^ 
a  5-ppm  ceiling  for  this  substance.  The 
AgBocy  finds  that  dtis  ttiaU  is  i 


to  minimize  the  risk  of  irritation  that  has 
been  documented  to  occur  in    - 
occupational  exposures  to 
concentrations  as  low  as  6  ppm  for  30- 
minute  periods.  OSHA  has  determined 
that  the  eye  and  nasal  irritation 
associated  with  exposure  to  ethylidene 
norbornene  constitute  material 
impairments  of  health.  The  Agency 
concludes  that  this  limit  will  reduce  this 
risk  substantially. 
FURFURAL 

CAS:  Oe-01-0;  Chemical  Fonnula:  C;H40i 
H.&Nall83 

OSHA  previous  exposure  limit  for 
furfural  was  an  8-hour  TWA  limit  of  5 
ppm.  with  a  skin  notation.  The  Agency 
proposed  reducing  this  limit  to  2  ppm 
TWA  and  retaining  the  skin  notation, 
based  on  the  ACGIH  recommendation; 
these  limits  are  established  in  the  final 
rule.  Furfural  is  a  coloiless,  oily  liquid 
that  turns  rust-colored  when  exposed  to 
air  and  light 

An  inhalation  exposure  to  200  ppm  of 
furfural  was  fatal  to  rats  but  not  to  mice 
or  rabbits.  A  four-week  exposure  of 
dogs  to  130  ppm  for  six  hours  a  day 
caused  liver  damage,  but  no  adverse 
effects  were  observed  at  03  ppm  (AIHA 
1065.  as  dted  in  ACGIH  1906/Ex.  1-3.  p. 
280). 

Bugyi  and  Lepoid  (ie40/Ex.  1-1077) 
described  numbness  of  the  tcmgue  and 
oral  mucosa,  absence  of  a  sence  of  taste, 
and  labored  breathing  in  workers 
exposed  to  furfural  (at  unspecified 
levels)  in  a  pooriy  ventilated  facility. 
Korenman  and  Resnik  (1930.  as  dted  in 
ACGIH  lOOe/Ex,  1-3,  p.  280)  stated  that 
inhalations  of  from  1.9  to  14  ppm  furfural 
caused  headaches,  itching  throat  and 
eye  irritotion:  Kuhn  (1944/Ex.  1-883) 
reported  that  exposure  to  furfural 
damages  the  eyesight  in  some 
individuals.  NIOSH  (1975e/Ex.  1-1183) 
described  widespread  eye  and 
respiratory  trad  irritation  in  workers  at 
a  grinding  wheel  plant  exposed  to 
furfural  vapor  at  levels  ranging  from  5  to 
16  ppm.  NIOSH  (Ex.  8-47.  Table  N2;  Tr. 
p.  3-86)  did  not  concur  with  the 
proposed  limit  on  the  basis  of  these 
findings  and,  in  addition,  urged  the 
Agency  to  follow  up  on  a  recent  NTP 
assay  with  regard  to  a  possible 
carcinogenic  response  in  animals 
exposed  to  furfural.  OSHA  notes  that 
Dunlop  and  Peters  (1953/Ex.  1-1189) 
report  that  a  15-year  study  of  furfural 
use  in  the  synthetic  resin  industry 
revealed  that  this  substance  is  not 
hazardous  to  employee  health  in 
facilities  that  are  adequately  ventilated, 
and  that  only  occasional  individual 
sensitivity  was  found.  The  Agency  will 
carefully  monitor  the  results  of  the  NTP 
Study,  currenUy  in  peer  review,  as  well 


as  any  other  sdentific  evidence 
pertaining  to  the  health  effects  of 
furfural  NIOSH  was  the  only 
commenter  on  this  substance  in  the 
rulemaking  record. 

After  reviewing  the  evidence  above, 
OSHA  condudes  that  its  former  5-ppm 
Umit  is  not  suffident  to  proted  workers 
&t>m  eye  and  respiratory  trad  irritation; 
this  is  evidenced  by  the  NIOSH  study 
(1975e/Ex.  1-1183).  in  which  widespread 
irritation  was  reported  to  occur  among 
workers  esposed  to  5  to  16  ppm.  OSHA 
considers  the  eye  and  respiratory  trad 
irritation  caused  by  expo^bre  to  furfural 
to  be  material  impairment  of  health. 
Therefore,  to  proted  woriiers  bom  eye 
and  respiratory  trad  irritation.  OSHA  is 
revising  its  limit  for  furfural  to  2  ppm  as 
an  8-bour  TWA;  this  limit  is  established 
in  today's  rule.  OSHA  is  also  retaining 
its  ikin  notation;  Sax  and  Lewis 
Dangerous  Pmpeitiea  oflndmtrial 
Materials,  7th  ed..  1980)  reported  the 
dermal  LDu  in  rabbits  to  be  020  mg/kg, 
indicating  tiiat  furfural  penetrates  the 
skin  and  can  cause  systemic  effects. 
FURFURAL  ALCOHOL 
CAS:  80-00-0;  Chemical  Fonnula:  CtHcOi 
H.S.  No.  1184 

OSHA's  previous  limit  for  furfuryl 
alcohol  was  50  ppm  as  an  8-hour  TWA. 
In  the  NFRM.  OSHA  proposed  revising 
its  limit  to  10  fipm  as  an  6-hour  TWA 
and  15  ppm  as  a  IS-minute  STEL,  and 
adding  a  skin  notation,  based  on  the 
ACGIH  recommendation.  NIOSH  (Ex.  8- 
47.  Table  Nl)  concurred  with  this 
proposal  and  these  limits  are 
established  in  the  final  rule.  Furfuryl 
alcohol  is  a  coloriess  liquid  which  turns 
red  or  brown  on  exposure  to  light  and 
air. 

The  bases  for  the  proposed  OSHA 
limits,  whidi  were  derived  from  ACGIH- 
recommended  limits,  are  two  foundry 
studies  in  which  furfriryl  alcohol  was 
released  during  core  preparation.  Apol 
(1973/Ex.  1-1180)  reported  no  discomfort 
among  workers  exposed  to  10.8  ppm 
furfruyl  alcohol  but  severe  lacrimation 
occurred  at  15.6  ppm.  Formaldehyde 
was  also  present  at  a  concentration  of 
0.33  ppm.  Burton  and  Rivera  (1972/Ex. 
1^944)  found  no  irritation,  headache,  or 
dizziness  among  workers  exposed  to  8- 
hour  TWA  concentrations  of  5  and  6 
ppm,  with  excursions  up  to  16  ppm. 

In  its  criteria  document  NIC^H 
(1979a /Ex.  1-236)  also  reviewed  these 
studies  but  conduded  that  it  was 
unknown  whether  the  lacrimation 
reported  by  Apol  (1973/Ex.  1-1180)  was 
caused  by  furfruyl  alcohol, 
formaldehyde,  or  both  combined. 
NIOSH  also  noted  that  the  current 
OSHA  limit  (50  iqim)  is  five  times  lower 
than  the  concentration  reported  to  cause 


no  adverse  effects  in  monkeys  (Woods 
and  Seeven  1954-1950,  as  cited  in 
NIOSH  1979a/Ex.  1-236).  At  the  time^ 
NIOSH  (1979a/Ex.  1-236)  recommended 
that  the  5G-ppm  limit  should  remain, 
since  no  information  existed  that 
showed  that  this  limit  offered 
inadequate  protection. 

Mr.  HJC  Thompson,  Corporate 
Industrial  Hygiene  Manager  of 
Caterpillar,  Inc.  (Ex.  3-349),  commented 
that  formaldehyde  probably  contributed 
more  than  furfuryl  alcohol  to  the 
lacrimation  observed  by  Apol  (1973/Ex. 
1-1180).  He  also  agreed  that  the  SO-ppm 
PEL  Was  too  high,  since  his  personal 
experience  has  indicated  that  eye 
irritation  occun  between  25  and  30  ppm 
furfuryl  aloriiol  Mr.  Thompson 
recommended  that  OSHA  revise  its  Hmit 
to  25  ppm  TWA  and  add  a  SO  ppm  STEL. 

In  its  final  rule  for  formaldehyde, 
OSHA  analyzed  extensively  the  dose- 
response  data  on  formaldehyde's  irritant 
effects.  In  that  analysis,  OSHA 
conduded  that  severe  irritation  and 
lacrimation  occur  in  most  individuals 
when  the  formaldehyde  levels  reach  3 
ppm  or  above:  at  levels  between  0.1  and 
0.5  ppm,  slight  eye  irritation  may  occur 
\n  some  individuals  (52  PR  46235).  bi  the 
foundry  study  by  Apol  (1973/Ex.  1- 
1100),  formaldehyde  was  present  at  a 
concentration  of  0.33  ppm.  about  10 
times  below  the  level  assodated  with 
severe  eye  irritation.  Therefore,  OSHA 
believes  that  exposure  to  furfuryl 
alcohol  levels  of  about  16  ppm  was  most 
likely  the  cause  of  the  lacrimation 
reported  by  Apol  (1973/Ex.  1-1180). 

ftflOSH  (Ex.  15a  CommenU  on 
Furfruyl  Alcohol)  concurred  with 
OSHA's  proposal  to  revise  the  limits  for 
this  substance  to  10-ppm  TWA  and  15- 
ppm  STEL.  In  its  posthearing 
submission.  NIOSH  dted  a  study  by 
Cockcrofl  et  al  (1900.  as  dted  in  Ex. 
150),  who  reported  that  a  50-yeajM>ld 
moidmaker  developed  asthma  after 
working  with  a  mixture  containing 
furfuryl  alcohol  paraformaldehyde, 
xylene,  and  a  catalyst  containing 
sulfuric  add.  phoq>horic  add.  and  butyl 
alcohol  The  patient's  Inonchial 
response  to  inhaled  histamines  was  two 
to  three  times  more  severe  foUo«ving 
exposure  to  furfuryl  alcohol  mixed  with 
butyl  alcohol 

OSHA  finds  that  the  additional 
evidence  submitted  by  NIOSH  further 
justifies  the  proposed  limits.  This 
evidence  indicates  that  exposure  to 
furfuryl  alcohol  may  potentiate 
asthmatic  responses  that  are  suggestive 
of  an  allergic  or  hypersensitive 
condition.  Individuals  that  are  so 
affected  frequently  respond  adversely  to 
exposure  levels  below  those  that  affect 
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moat  otbar  penons.  and  th«  atthinatk: 
reapona*  U  much  aora  aevere  than  that 
of  respiratory  tract  irritation. 

Tharafora,  OSHA  ooncJudea  that  tha 
Apol  (1073/Ex.  1-1180)  study  shows  that 
severe  eye  irritatioo  is  associated  with 
expoaur*  to  about  16  ppm  furfuryl 
alcohol  and  that  hirfuryl  alcohol  is 
capable  of  inducing  more  serious 
asthmatic  responses  in  at  least  soma 
workers.  OSI^iA  has  determined  that  the 
saver*  eye  irritation  and  aathma  caaaad 
by  expoaure  to  furfuryl  alcolMl 
represent  material  imfMirmaota  of 
health  and  funcUonal  capacity.  The 
Agency  is  establishing  PELa  for  this 
substance  of  10  ppm  as  an  ft-hour  TWA 
and  15  ppm  as  a  IS-minuta  STEL  with  a 
skin  notation,  to  raduoe  these  significant 
risks  aaoof  expo— d  employees.  Tha 
skin  notation  is  added  to  alart 
employers  that  axoaaaive  expoaure  may 
result  from  dermal  contact:  aooordiaf  to 
Proctor.  Hughes,  and  Fiachman  (leas.  p. 
283).  furfuiyl  alcohol  is  readily  abaortMd 
through  the  skin  of  animals  in  aufflcieat 
quantity  to  be  lethai 

GLirTARALDBHYDB 

CAS:  111-30-a:  Chaaitcsi  FotiiimIs:  OCH 

(CHiliCHO 
H.&  No.  nv 

OSHA  previously  had  no  limit  for 
glutaraldehyde  and  propoaed 
establishing  a  ceiling  limit  of  0.2  ppm. 
based  on  the  ACCIH  (198B/Ex.  1-3) 
recommendation.  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  %vith  this  propoaaL 
and  the  final  rule  eatablishas  this  limit. 
Glutaraldehyde  is  an  aliphatic 
dialdehyde  that  forms  colof4es8  crystals. 

Glutaraldehyde  is  strongly  Irritating  to 
the  nose.  ayea.  and  skin  [Human 
Sensory  Irritation  ThruhoJd  of 
Glutaraldehyde  Vapor  1970^  as  cited  in 
ACGIH  IflM/Ex.  1-3.  p  285)  and  can 
cause  allergic  contact  dermatitis  from 
occasional  or  incidental  occupational 
exposure  (Jordan.  Dahl.  and  Albert 
1S72/EX.  1-1056).  The  rat  oral  LDu  baa 
been  variously  reported  aa  2S0,  820l  and 
2380  mg/kg  (StonehilL  Krop.  and  Borick 
18e3/Ex.  1-1086:  Smyth  1963  and  NIOSH 
197Sf.  both  as  cited  in  ACGIH  ige6/Ex. 
1-3.  p.  285).  The  dermal  LDb*  in  the 
rabbit  is  2880  aig/kg.  and  tha  4-hour 
inhalation  LDU  in  tha  rat  is  SOQO  ppm 
(NIOSH  lS75r.  as  cited  in  ACGIH  1088/ 
Ex.  1-3.  p.  285). 

Mica  axpoaed  to  alkaliniiad 
glutaraldehyde  at  8  and  33  ppm  for  24 
hours  have  shown  aiarked  nervous 
behavior  with  panting  and  compulsive 
washing  of  the  face  and  limbc  those 
exposed  to  33  ppm  exhibited  signs  of 
toxic  hepatitis  al  antofisy  (Varpala. 
OttarstroM,  and  Hadwian  1871/bi.  1- 
1072). 


In  a  study  of  a  cold-sterilizing 
operation  in  which  the  operator  was 
exposed  for  12  minutes  to  an  activated 
2-percent  aqueous  solution,  a 
measurement  of  0.38  ppm 
glutaraldehyde  was  taken  in  the 
operator's  breathing  tone:  the  operator 
and  the  investigators  expenenced 
severe  eye.  nose,  and  throat  irritation  as 
well  as  sudden  headache  at  the  and  of 
this  procedure  (Schneider  and  Bleier 
1973.  as  cited  in  ACGIH  lOes/Ex.  1-S.  p. 
285).  Another  study  employing  very 
precise  methods  of  airborne 
coocantratioa  aieasureaent  reported  the 
irritation  response  level  for 
glutaraldeh>de  to  be  0.3  ppm  and  the 
odor  recognition  threshold  to  be  OM 
ppm  (Colwell  1078.  as  cited  in  ACGIH 
ig8e/Ex.  1-3.  p.  285). 

Other  than  the  NIOSH  sufanissioa 
OSHA  received  no  comments  on  its 
proposal  to  establish  a  ceiling  level  of 
0.2  ppm  for  glutaraldehyde.  The  Agency 
finds  that  the  human  evidence  cited 
above  clearly  demonstrates  a  significant 
risk  of  irritation  to  the  eyes  nose,  and 
throat  associated  with  short-tem 
exposures  to  glutaraldehyde  at 
concentrations  of  0.3  ppm  or  above. 
OSHA  considers  the  irritation  effects 
associated  with  exposure  to 
glutaraldehyde  to  be  material 
impairments  of  health.  Therefore.  OSHA 
is  establishing  a  0.2  ppm  ceiling  limit  for 
this  sabstance  in  the  final  rule. 
HEXACSfljOROCYCLOPENTAOIENE 

CA&  77-47-^  Chemical  Ponnula:  CJCU. 
H.&  No.  lltB 

No  previous  OSHA  limit  existed  for 
hexachlorocydopentadiene.  The  Agency 
proposed  to  establish  a  aoi-ppm  8-hour 
TWA  limit  for  this  substances,  based  on 
the  ACGIH  (1988/Ex.  1-3) 
recoiranendation:  N106H  (Ex.  8-47. 
Table  Nl)  concurred  with  this  proposal, 
and  the  final  rule  adds  this  limit  to  the  Z 
table.  Hexachlorocydopentadiene  is  a 
yellow  to  amber-colored,  nonflammable 
liquid  with  a  punoent  odor. 

Hexachloroc^opentadiene  has  a 
high  order  of  acute  toxicity  in  laboratory 
animals.  Rabbits,  mice.  rats,  and  guinea 
pigs  died  from  inhaling  8B.5  percent  of 
the  vapor  in  air  (Treon.  Cleveland,  and 
Cappai  1055/Ex.  1-407).  In  ISO  daily 
exposures  of  seven  hotirs  each,  rabbits, 
rats,  and  guinea  pigs  survived 
concentrations  of  0.15  ppm.  but  a  similar 
exposure  was  fatal  to  fbur  of  five  mice. 
At  approximately  twice  this 
concentration,  mice.  rats,  and  moat 
rabbiU  died  by  or  before  the  2Sth 
expoaure.  but  guinea  pigs  survived  SO 
exposures.  The 

hexachlorocydopentadiene  vapors 
cauaed  tearing,  labored  raapirattei 
at  hifh  oonoentratioaa.  traasers.  Traen 


and  associates  (19S5/Ex.  1-497) 
observed  degenerative  changes  in  the 
brain,  heart,  liver,  adrenal  glands,  and 
kidneys,  and  pulmonary  irritation 
occurred  in  all  species,  even  at  the 
lowest  concentration  of  0.15  ppm.  Al 
higher  concentrations,  pulmonary 
edema,  hyperemia,  necrotizing 
bronchitis,  and  bronchiolitis  were 
observed  (Treon.  Qeveland.  and  Cappei 
1955/Ex.  1-497). 

In  humans,  there  are  few  data 
concerning  hexachlorocyclopentadiene's 
toxicity.  Irritation  is  known  to  occur,  bat 
the  intolerable  odor  and  eye  irritation 
associated  with  exposure  to  this 
substance  have  discouraged  prolunged 
exposures  (McGilvray  1971.  as  cited  in 
ACGIH  198e/Ex.  1-3,  p.  300). 

The  New  Jersey  Department  of  Public 
Health  (Exs.  144. 144A)  urged  OSHA  to 
establish  a  PEL  for 

hexachlorocydopentadiene  on  the  basis 
of  EPA's  IRIS  data.  The  use  of  diis 
apftroach  is  discussed  in  section  VI.A  of 
the  preamble. 

The  propoeed  TWA  PEL  of  0.01  ppm 
for  this  severly  toxic  substance  is  about 
10  times  below  the  level  associated  with 
systetnic  damage  and  pulmonary 
irritation  in  experimental  animals.  In  the 
absence  of  any  limit  on  exposure.  OSHA 
finds  that  eni{do]rees  are  at  significani 
risk  of  intense  eye  and  pulmonary 
irritation  and  multiple  organ  damage: 
the  Agency  considers  these  effects  to  be 
material  impairments  of  health  and 
functional  capadty.  To  substantially 
reduce  these  risks.  OSHA  is  establishing 
an  8-hour  TWA  limit  of  0.01  ppm  for 
hexachlorocydopentadiene. 
HEXYLFNE  GLYCOL 

CAS:  1(17-41-5;  Chemical  Formula:  (CH>K 

COHCHi-CHOH-CHi 
H.S.  No.  \2M 

OSHA  previously  had  no  Umit  for 
hexylene  glycol  Based  on  the  ACGIH 
recommendation.  OSHA  proposed  a 
ceiling  limit  of  25  ppm  for  this  liquid, 
which  has  a  mild,  sweetish  odor.  NIOSH 
(Ex.  8-47.  Table  Nl)  concurred  with  this 
proposed  Umit  and  the  final  rule 
establishes  it 

In  mice,  the  LOk*  for  hexylene  glycol  is 
reported  to  be  3.8  ml/kg.  and  it  is 
reported  to  be  4.79  g/kg  in  rats.  A  single 
dose  of  2.0  ml/kg  indu^  hypnosis  in 
mice.  Undiluted  hexylene  glycol  instilled 
into  the  rabbit  eye  caused  irritation  and 
corneal  injury  (Smyth  and  Carpenter 
1948/Ex.  1-375). 

The  Shell  Chemical  Corporation  has 
reported  that  oral  administration  of 
hexylene  glycol  can  cause  nervous 
system  depression  that  is  manifested  by 
an  initial  state  of  exdtation.  followed  by 
deep  depreaaion  (Shell  Chemical 
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Corporation,  as  dted  in  ACGIH  1988/ 
Ex  1-3.  p.  300).  When  the  liquid  is 
applied  to  the  akin,  mild  to  moderate 
irritation  occurs,  although  skin 
absorption  does  ooL  At  high 
concentrations,  hexylene  glycol  vapors 
evoke  a  strong  sensory  response:  a  five- 
minute  exposure  at  1000  ppai  produced 
eye  irritation  and  throat  and  respiratory 
discomfort  At  ooncentrations  of  SO  ppn 
for  15  minutes,  slight  eye  iiritation  was 
reported  (ACGIH  198B/Ex.  1-0.  p.  300). 
Mr.  Meiampy.  Counsel  lo  the  ILMA. 
commented  that  the  proposed  25-ppra 
ceiUng  limit  "is  far  below  the  hazard 
levels  found  to  exist  .  .  .  ."  given  that 
exposures  to  hexylene  glycol 
concentrations  of  50  ppm  for  brief 
periods  of  time  cause  only  slight  eye 
irritation.  OSHA  does  not  agree  with  the 
assessment  that  a  2S-ppni  oeiling  ludt  is 
too  low.  As  dismssed  earlier  in  this 
section.  OSHA  has  determined  that  no 
employee  should  be  subjected  to 
muooos  memfatane  or  respiratory 
irritation  caased  by  cxpoatve  to  toxic 
agents  and  that  this  cffsct  represents 
material  inpaiiment  of  health  and 
adversely  aifects  tha  well-bring  and 
functional  capadty  of  employees.  For 
hexylene  glycol  50  ppm  represents  an 
adverae-dBfect  level  and  estabUsfaing 
the  limit  at  this  levd  would  not  be 
sufficiently  protective.  OSHA  alao 
condudes  that  25  ppaa  is  a  reaaonable 
level  at  which  to  eatabUah  the  PEL;  this 
levd  provides  some  maigin  against  this 
substance's  irritant  efiiecte.  Therefore. 
OSHA  finds  diat  eatabliahii^  a  2S-ppm 
ceiling  limit  for  hexyloie  giyool  is 
necessary  to  reduce  the  iteks  of  ejre  and 
respiratory  iiritation.  which  occur  at 
exposure  levels  above  the  new  PEL 
HYDROGEN  BROMIDE 

CA&  10in5-llV«  Chemical  Fonaala:  HBr 
H.S.Na12n 

The  previous  OSHA  PEL  for  hydrogen 
bromide  was  3  ppm  as  an  8-hour  TWA. 
The  Agency  proposed  revising  this  Hmit 
to  3  ppm  as  a  cdling  limit  not  to  be 
exceeded  at  any  tiaM  during  the  woridng 
day:  NIOSH  (Ex.  ^-V.  Table  Nl) 
concurred  with  this  proposal  In  the  final 
rule,  OSHA  ia  estabbsldng  this  cdling 
limit  which  oonfonns  to  the. 
recommendation  made  by  the  ACGIK 
Hydraeen  bromide  (HBI')  is  a  colorless, 
corrosive,  nonflammable  gas  with  an 
acrid  odor. 

Animal  atudies  have  demonstrated 
that  hydrogen  bromide  has  a 
considerably  higher  acute  toxidty  than 
hydrogen  chloride  (HCl)  in  mice  and  a 
somewhat  higher  acute  toxidty  than  this 
chemical  in  raU  (NIOSH  1977i/Ex.  1- 
1182).  In  mice,  the  LCm  is  800  nm  HBl' 
in  air  for  60  minutee  (and  2500  ppm  HCl 
in  air  for  30  miautea):  in  rata,  the  LC««  is 


2800  ppm  HBt  in  air  for  60  minutes  (and 
5000  pfMB  HCl  in  air  for  30  aunutes). 

The  chief  toxic  eCEed  of  hydrogen 
bromide  in  humans  is  priasary  iiritation 
of  the  Boee  and  throat  Irritation  begins 
within  several  minutes  at  leveb  of 
between  3  and  6  ppm.  At  2  ppm.  the 
odor  of  HBr  is  detectable,  but  no 
irritation  is  experienced  (Connecticut 
State  Department  of  Health  19SS.  m 
cited  in  AOGOi  198B/Ex.  1-3.  p.  312).  No 
chronic  effects  have  been  assodated 
with  expoeuoe  to  hydrogen  bromide.  No 
comments,  other  thian  fOOSH's.  were 
received  oo  this  substance. 

OSHA  finds  that  under  its  previous  3- 
ppm  TWA  lioiit  workers  were  at 
significant  risk  of  experiendng  irritant 
effects  due  to  short-term  exposures  to 
levels  of  hydrogen  bromide  exceeding  3 
ppm.  The  Agency  considers  the  irritant 
effects  of  expoaure  to  hydrogen  bromide 
to  be  material  impainnents  cS  health, 
therefore.  OSHA  is  establishing  a  3- 
ppm  ceiling  Umit  for  this  substance  in 
the  final  rule  to  limit  riiort-tenn 
exposures  to  hydrogen  bromide  and 
reduce  this  risk. 

HYDROGEN  FLUORIDE 

CAS:  7664-30-3:  Chemical  Formula:  HF 
H.S.Nal206 

The  previous  OSHA  standard  for 
hydrogen  fluoride  was  3  ppm  as  an  6- 
hour  TWA.  OSHA  proposed 
8UH»lenienting  its  i^ppm  TWA  with  a 
15-minute  STEL  of  6  ppm.  These  limits 
are  established  in  die  final  rule  and  ne 
the  same  aa  thoae  recommended  by 
NIOSH  (1976f.  as  dted  in  ACGIH  1986/ 
Ex.1-3.  p.  315).  In  its  posthearing 
comments.  NIOSH  (Ex.  ISa  Comments 
on  Hydrogen  Fluoride)  ooncuired  with 
OSHA's  proposed  Hants  for  hydrogen 
fluoride.  The  ACGIH  (1986/Ex.  1-d) 
recommends  a  3  ppm  TLV-odHng  for 
hydrogen  fluoride.  Hydrogen  fluoride  is 
a  fuming,  coloriess  liquid:  at 
temperatures  above  19  *C  (66  *F).  it 
becomes  a  coloriess  gas. 

Guinea  pigs  and  rabbits  survived  40- 
ppm  hydrogen  fluoride  concentrations 
for  41  hours,  but  exposure  to  300  ppm  for 
two  hours  or  more  was  fatal  (Machle. 
Thamaim.  KitzmiUer.  and  Qiolak  1934/ 
Ex.  1-519).  Animals  exposed  to  3  ppm 
hydrogen  fluoride  for  30  days  showed  no 
adverse  efEects  (Ronzani  1909.  as  dted 
in  ACGIH  10e6/Ex.  1-3.  p.  315). 
Stokinger  (1949a.  as  dted  in  ACGIH 
19e6/Ex.  1-3.  p.  315)  reported  diat 
animals  repeatedly  exposed  to  7  ppm  on 
a  daily  basis  exhibited  mild  respiratoiy 
trad  irritation.  One  staidy  by  Largest 
(1961/Ex.  1-1158)  demonstrated  kidney, 
liver,  and  hmg  damage  in  laboratory 
animals  repeatedly  exposed  to  17  ppm 
hydrogen  fhioride.  At  8.6  ppm.  the 
pathologic  changes  seen  in  exposed 


animala  were  minor,  except  for  lung 
damage  hi  one  dog  (Largent  1961/Ex.  1- 
1158). 

In  studies  with  humans.  Largent 
(19eO/Ex.  1-516: 1961/Ex.  1-1158) 
reported  that  volunteers  exposed 
repeatedly  to  concentrations  of 
hydrogen  fluoride  as  high  as  4.7  ppm  for 
six  hours/day  for  10  to  SO  days 
experienced  irritation  and  burning  of  the 
eyes  and  nose,  in  addition  to  reddening 
of  the  sldn.  at  concentrations  above  3 
ppm.  Industrial  experience  has  shown 
that  dired  contad  of  the  skin  %vith 
hydrogen  fluoride  results  in  severe 
bums  that  may  have  a  delayed  onset  but 
later  develop  into  ulcers  that  eventually 
scar  (Stokinger  lOSlb/Ex.  1-1127).  A 
report  by  Eagers  (1969.  as  dted  in 
Stokinger  1981b.  above)  described 
several  industrial  acddents  in  which 
woricers  died  in  a  matter  of  hours  after 
acddental  splashing  from  niptiu«d 
containers  of  hydrogen  fluoride  (the 
cause  of  death  was  respiratory  failure 
and  cardiac  arrest).  Kleinfeld  (19e5/Ex. 
1-514)  reported  a  fatal  case  of  hydnogen 
fluoride  poisoning  that  caused  death 
fatMn  pulmonaiy  edema. 

NIOSH  (19761  as  dted  in  ACGIH 
19e6/Ex.  1-3.  p.  315).  in  its  criteria 
document  cites  numerous  studies  that 
consistently  ahow  that  loQg-term 
occupatitmal  exposures  to  hydrogen 
fluoride  lead  to  fluoroais  in  workers.  The 
NIOSH  limit  is  based  in  part  oo  a  study 
by  Denyberry,  Bartholoaaew.  and 
Fleming  (1963/Ex.  1-S06)  showii«  diat 
the  thrMhold  limit  for  minimal  iacreaaes 
in  bone  density  caused  by  fluoride 
(fluorosis)  is  below  4  J  ppm  of  hydrogen 
fluoride.  The  limits  proposed  by  OSHA 
are  the  current  NIC^H-recoounended 
limits  for  diis  substance,  and  NIOSH*s 
concurrence  statement  was  the  only 
comment  received  in  the  record. 

Because  of  hydrogen  fluoride's 
potential  to  cause  respiratory  irritation. 
OSHA  finds  that  a  STEL  is  necessary  to 
reduce  the  risk  assodated  with 
elevated,  short-term  exposures,  which 
would  be  permitted  under  the  3  ppm 
TWA  limit  alone.  The  Agency  has 
determined  that  the  irritation  caused  by 
exposure  to  hydrogen  fluoride 
constitutes  a  material  impairment  of 
health.  Therefore.  OSHA  is  revising  the 
limits  for  hydrogen  fhioride  to  3  ppm  as 
an  8-bour  TWA  and  6  ppm  as  a  15- 
minute  STEL:  these  limits  are 
established  in  the  final  rule. 
2-HYDROXYPROPYL  ACRYLATE 

CAS:  990-61-1:  Chemical  FaoMla: 

CHiCHCOOCHK»OHCHi 
VV&.  No.  1211 

OSHA  previously  bad  no  bmit  for  2- 
hydroxypropyl  acrylate.  A  hmit  of  0.5 
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ppm  aa  an  t-tiour  TWA.  with  a  akin 
notation,  waa  prepoaad.  baaad  on  tha 
AGCIH  racoounendation.  NIOSH  (Ex.  •- 
47.  Table  Nl)  concurred  with  tha 
propoaal  and  thia  limll  ia  aatabUahad  in 
the  final  nil*.  2-Hydrox)rprapyl  acrylata 
(HPA)  ia  a  coloriaaa  liquid  at  room 
temperatur*. 

In  axperimantal  animala.  2- 
hjrdroxjrpropyi  acrylata  haa  a  high  acuta 
toxicity.  The  Dow  Cbeaiical  Company 
(1077c.  as  cited  in  AOCIH  1988/Bx.  1-3, 
p.  S20)  haa  reported  an  oral  LOm  for  the 
rat  of  OlS  to  OS  g/kf.  and  a  dermal  LOU 
for  the  rabbit  approximately  025  mg/kg. 
In  guinea  piga,  direct  contact  with  WA 
cauaed  aevere  eye  buma  and  akin 
corroaion  and  aenaitiiad  aome  of  the 
experimental  animala.  Rats  exposed  to  a 
concentration  of  650  ppm  HPA  in  air  for 
■even  hours  survived.  Longer-term 
inhalation  studiea  (30  days  for  two 
hours/day.  six  days/week)  in  rata,  dogs, 
rabbits,  and  mice  rssultsd  in  some 
irritation  st  S  ppm  (Dow  Chemical 
Company  1977c.  as  dted  in  ACCIH 
19ee/Bx.  1-S.  p.  320). 

08HA  received  no  comment  (other 
than  NlOSFTs)  on  its  proposed  as-ppm 
TWA  limit  and  akin  notation  for  this 
substance.  The  Agency  finda  that  this 
limit  is  necessary  to  protect  workers 
from  the  risks  of  irritant  effects,  skin 
and  eye  bums,  snd  seiuitization  effects 
associated  with  expoeure  to  2- 
hydroxypropyl  acrylate:  OSHA 
considers  thMS  effects  material 
impairments  of  heelth.  Therefore,  OSHA 
is  promulgating  a  TWA  limit  of  0.5  ppm. 
which  ia  below  the  effect  level  for 
irritation  found  in  experimental  animals. 
OSHA  is  also  sdding  s  skin  notation  to 
the  limit  becauae  2-hydroxypropyl 
acetate  readily  penetrates  the  skin  to 
cauae  systemic  effects:  the  dermal  IDm 
in  rabbita  has  been  reported  to  bo  0i25 
mg/kg  (ACCIH  19ee/Bx.  1-3). 
WON  SALTS  (SOLUBLE) 

CAS:  Varin  with  compound:  Chemicai 

Formula:  Vaiias  with  compound 
H.&  No.  1217 

OSHA  previoualy  had  no  limit  for  the 
soluble  iron  salta  and  proposed 
establishing  the  ACCUi-recommended 
limit  of  1  mg/m*.  measured  aa  iron,  for 
these  subsUnces.  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  OSHA'a 
propoaed  limit  for  the  soluble  salta  of 
iron,  and  the  final  rule  establiahea  an  1^ 
hour  TWA  PEL  of  1  mg/m*. 

When  injected  into  the  bloodatream  of 
experimental  animals,  iron  salts 
(especially  the  ferric  salts)  are  highly 
tuxic  (ACCIH  iggB/Ex.  1-3.  p.  328).  The 
Mcute  intravenous  dose  of  ferric  chloride 
that  is  lethal  to  rabbits  is  about  7.2  mg/ 
kg  (Drinker.  Warren,  and  Page  1038/Ex. 
1-315).  The  ACCIH  (Ifloe/Ex.  1-8.  p.  328) 


conaidera  the  aalls  to  be  irritants  to  the 
respiratory  tract  whan  inhaled  as  dusts 
and  mists.  Stewart  and  Paolds  (19S4/Bx. 
1-784)  deecribed  the  ferric  sella  aa  akin 
irritants.  The  oral  toxidtiee  of  iron  salts 
era  considered  to  be  moderate  to  low. 
slthough  marked  gsstrointeetinal 
irritation  results  from  higsstloo  (U.& 
Department  of  Labor  1041,  as  dtad  In 
ACGIH  1988/Bx.  1-3.  p.  SI8):  30  runs  is 
the  estimated  fatal  dose  for  homans 
(Smyth  lOSe/Bx.  1-750). 

NI06H  was  the  only  coamantar  on 
OSHA'a  proposed  SUMMIT  TWA  PEL  of  1 
mg/m*.  meesured  as  iron,  for  the  soluble 
salts  of  iron.  The  Agency  condudes  that 
in  the  absence  of  sny  limit  employees 
sre  St  risk  of  skin  and  mucous 
membrane  irritation  associated  with 
exposura  to  high  ooncentratioos  of  theee 
salts.  OSHA  considers  theee  effects  to 
be  aiaterlal  impairments  of  health  and 
deems  this  risk  to  be  significant 
Therafore,  OSHA  is  establishing  s  1  mg/ 
m  *  8-hour  TWA  PEL  for  the  soluble  iron 
salU. 
ISOntOPYL  ACCTATB 

CA&  108-21-4:  Chamlcal  Poranils: 

CHiCOOCH(CI^)i 
H.S.NallM 

OSHA  prsviously  had  a  280-ppm  8- 
hour  TWA  Hmit  for  isopropyl  scatats. 
The  Agency  propoeed  suppiismenting 
this  limit  with  s  15-minute  STBL  of  310 
ppm.  based  on  the  AOGIH  (1986/Ex.  1- 
3)  recommendation.  OSHA  is 
estsblishing  these  limito  for  this 
substance  in  the  final  rule.  Isopropyl 
acetate  is  s  colorless  liquid  snid  has  a 
fruity  odor. 

The  oral  LOm  for  rats  is  reported  to  be 
6.75  g/kg:  Tive  of  six  rats  died  after  a 
four-hour  expoaure  to  32.000  ppm.  and 
one  of  six  rats  died  sfter  s  four-hour 
exposure  to  16.000  ppm  (Smyth. 
Carpenter.  Weil,  and  Pozxani  10S4/Bx. 
1-400). 

The  primary  problema  in  occupational 
exposures  to  isopropyl  acetate  era  eye 
and  mucous  membrane  irritstion.  In 
humans,  exposure  to  200  ppm  isopropyl 
scetate  for  15  minutes  csused  eye 
irritstion.  with  nose  snd  throat  irritation 
occurring  at  higher  concentratioiu 
(Silverman.  Schulte.  and  First  1046/Ex. 
1-142).  NIOSH  (Ex.  8-47.  Tsble  N2) 
notes  that  the  majority  of  subjects 
exposed  to  200  ppm  in  the  Silverman. 
Schulte.  and  Pint  (lOSO/Ex.  1-142)  study 
experienced  eye  irritstion  snd  that  the 
authors  of  this  study  recommended  an  8- 
hour  TWA  of  100  ppm  to  prevent 
sensory  irritation.  OSHA  agrees  with 
NIOSH  that  this  substsnce  presenU  s 
hazard  at  elevated  short-term  levels  snd 
has  sccordingly  sdded  a  STEL  to  ensura 
that  worker  exposures  are  maintained 
under  good  induatrlal  hygiene  controL 


OSHA  oondudes  that  in  the  i 
of  s  short-tarm  limit  on  exposors,  the     " 
280-ppm  TWA  limit  slone  «viU  not 
protect  employees  from  experiencing  the 
irritant  effects  sssodsted  with  elevated 
short-tern  exposures  to  isporopyl 
scetate.  OSHA  haa  determined  that  the 
irritant  effects  related  to  exposure  to 
isopropyl  acetate  are  material 
Impainnents  of  heelth.  Therefbra.  to 
reduce  the  risk  of  irrltatioo  among 
expoeed  employees,  the  Agency  ie 
establishing  s  250-ppm  8-hour  TWA 
limit  and  a  310  ppm  STEL  for  this 
substance. 
ISOntOPYL  ALCOHOL 

CAS:  a7-63-a  Chemical  Porauila: 

CHiCHOHCH, 
H.&Nal225 

The  previous  PEL  for  isopropyl 
alcohol  was  400  as  an  8-hoar  TWA. 
OSHA  proposed  adding  a  15-minute 
STEL  of  500  ppm  to  this  TWA.  based  on 
the  ACGIH  recommends tioo.  and  the 
final  r\de  establiahes  theee  limits,  in  its 
posthearing  comment  NIOSH  (Ex.  ISO. 
Comments  on  Isopropyl  Alcohol) 
andorsed  OSHA's  proposaL  statii«  thai 
a  STEL  is  necessary  to  reduce  the  risks 
of  irritation  and  naicoais  that  can  occur 
on  short-term  exposure  to  elevated' 
concentrations  of  isopropyl  slcohol. 
Isopropyl  slcohol  is  s  colorless, 
flammable  liquid  with  a  slight  odor 
resembling  that  of  rubbing  alcohoL 

Rats  exposed  st  isopropyl  slcohol 
concentrations  of  124)00  ppm  for  four 
houn  survived,  but  extending  the 
duration  of  exposure  to  eight  houra 
killed  the  animals  (Smyth  1937-1055.  ss 
dted  in  ACGIH  198e/Ex.  1-3.  p.  337). 

Isopropyl  alcohol  has  been 
demonstrated  to  be  irritating  to  the  eyes, 
nose,  and  throat  in  humans  exposed  for 
brief  periods  to  400  ppm  (Nelson.  Enge, 
Ross  et  sL  1943/Ex.  1-68):  at  800  ppm. 
theae  symptoms  were  more  intense.  In 
addition,  iaopropyl  alcohol  haa  narcotic 
and  irritative  acute  effects  st  higher 
concentrations.  Weil  and  associstes 
have  reported  that  an  excess  of 
psranasal  sinus  cancera  has  been 
observed  among  workera  manufacturing 
iaopropyl  alcohol  (WeiL  Smith,  and  Nale 
1062/Ex.  1-453).  However,  it  has  been 
established  that  the  cancen  associated 
with  isopropyl  alcohol  manufacture 
were  caused  by  isopropyl  oil  and  not  by 
the  isopropyl  slcohol  itself  (NIOSH 
ISTOg.  as  dted  in  ACGIH  lOSO/Ex.  1-3. 
p.  337). 

No  comments,  other  than  NIOSH's. 
were  received  on  this  substance.  The 
irritsnt  sffects  sssociated  with  exposure 
to  isopropyl  slcohol  occur  st 
concentrations  only  twice  as  high  as  the 
8-hoar  TWA  limit  even  when  the 


exposura  lasts  cmly  for  a  brief  period; 
exposures  at  this  levd  clearly  cauae 
irritatioa.  as  documantad  by  die  study 
by  Nelson  et  aL  (1943/Ex.  1-66). 

OSHA  oooclodes  that  in  the  absence 
of  a  STEL,  workers  are  at  significant  risk 
of  experieodog  the  narcotic  and 
irritative  effects  associated  with  short- 
term  exposures  to  isoprap^  alcohol 
above  the  8-hour  TWA  FCL  of  400  ppm. 
Therefore,  the  Agency  is  retaining  its 
400  ppm  8-hour  TWA  limit  for  Isopropyl 
alcohol  and  adding  a  500  ppm  IS-minute 
STEL  to  substantially  reduce  diis 
significant  risk.  OmA  has  determined 
that  the  narcosis  and  eye  and  mucous 
membrane  irrltatian  associated  with 
chronic  and  acute  exposures  to 
isopropyl  alcohol  constitute  material 
impairments  of  health  and  that  a  STBL 
is  needed  to  proted  worken  from 
experiencing  diese  harmfol  etHeds. 
n-ISOPROPYLAMINE 

CAS:  75-31-0:  GhemiGal  Foniaia: 

(CHGSahCHNK 
H.S.Nal228 

OSHA'S  pfevious  liayt  for  B- 
isopropyiamine  was  6  ppm  as  an  O-hoor 
TWA.  Tha  Agmcj  ptopoaed  retainiag 
diis  TWA  li^t  and  ad^  a  lOiipai  15- 
minute  VTEL.  based  on  the  AOGffI 
recmmnwndation.  NK3SH  (Ex.  8-47. 
Table  Nl;  Tr.  p.  3-86)  concuned  widi 
this  proposal  and  these  IliDf  ts  are 
estabUahad  is  dw  final  fide.  This 
substanoa  is  a  flsausable.  volatile, 
colorleas  liqaid  that  has  an  odor  sionlar 
lodiatofanaaoBia. 

The  most  seiioas  effed  of  II- 
Isoprapylamine  in  laboralaqr  animala  ia 
respiratory  trad  irritation,  wliidi  can  be 
severe  euuun  to  cause  rang  edema 
(SmyUi  19667Ex.  l-TSO).  Rats  survived  a 
fom^hoor  inhalation  at  4000  ppm.  but  an 
8000-ppB  exposure  resulted  in  fataUttes 
{Smyih.  Carpenter,  uad  Weil  Iflfil^x.  1- 
43^  PMdor  and  »«bes  (IflTg/Ex.  1- 
1136)  have  reported  dwt  die  odor  of  n- 
isopropylamiiie  beoooMS  stroog  end 
unpleasant  at  the  10-  to  20-ppai  level 
nose  and  throat  iiritatiaa  ia  eiqwrienoed 
even  as  a  rseelt  of  brief  exposares. 

Excqrt  lor  NIOSH.  no  rulemaking 
participants  commented  on  OSHA's 
proposal  to  issae  a  Si>pm  TWA  and  15- 
minute  STEL  of  10  ppai  fir  diis 
substance.  The  Agency  condudes  that 
both  a  TWA  and  STEL  are  required  to 
proted  expeeed  worken  from  the 
significant  risk  ol  upper  resplratoiy  trad 
irritatioo  diat  is  known  to  occur  even  at 
brief  excarsions  above  the  84iour  PEL 
The  Agency  considers  upper  reqiiratory 
trad  irritatioa  reaulting  ntmi  exposure 
to  this  subslaiifa  to  bee  material 
impajnnem  of  heahh.  lliereiaaa.  OSHA 
is  levisiag  Ae  PEL  forn-isopropylaaiiine 
to  S  ppm  as  an  8-hour  TWA  aad  10  ppm 


as  a  IS-minnte  STEL;  these  limits  are 

establidied  in  the  final  rule. 

MESTTYLOJODB 

CAS:  141-ye-y;  CTwiairai  Poneals. 

(CHihC-CHOOCK 
H.S.No.1243 

OSHA's  previous  limit  for  mesityl 
oxide  was  25  ppm  as  an  8-hour  TWA. 
The  Agency  proposed  revising  diis  limit 
to  15  ppm  as  an  6-liotirTWA  and  25 
ppm  as  a  15-miirate  STEL.  based  on  the 
ACGIH  (1986/Ex.  1-3)  recommendation. 
NIOSH  has  a  10-ppm  REL  for  mesityl 
oxide.  Ilie  final  nde  establiriies  a  15- 
ppm  8-hour  TWA  and  a  25-ppm  15- 
minute  STEL  for  mesityl  oxide,  which  is 
an  oily,  colorless  liquid  widi  a 
peppermint  odor. 

Silvennan.  Sdiidte.  and  First  (19M/ 
Ex.  1-142)  found  diat  a  majority  of  lest 
subjects  experienced  eye  iiritatian  on 
exposure  to  25  ppn  mMityl  oxide  and 
nasal  irritatioa  at  SO  ppm.  A  toxidty 
data  sheet  pttMished  by  the  SheU 
Chemical  Corporation  (1957,  as  dted  in 
ACGIH  1986/Bx.  1-3.  p.  361)  confirms  25 
ppm  as  the  maximum  comfort  level 
Smyth,  Seaton.  and  Ffsdier  (1942/Bx.  1- 
378)  reported  Hver  and  kidney  damage 
among  rats  and  guinea  pigs  e^qiosed  to 
100  ppm  mesityl  oxide  for  six  weeks;  no 
adverse  ^feds  were  reported  for 
animals  exposed  to  SO  ppm.  After 
reviewh^  these  data,  die  ACGDi  (1966/ 
Ex.  1-3.  p.  361)  coodnded  diet  the 
former  "TLV  of  25  ppm  should  be  reduced 
to  15  ppm  TWA  mid  25  ppm  as  a  15- 
minute  STEL  because  of  the  greater 
systemic  toxidty  of  mesityl  oxide 
compared  with  that  of  other  saturated 
ketones.  NIOSH  (1978f,  as  dted  in 
ACGIH  ig86/Ex.  1-3.  p.  361),  relyii^  on 
the  same  data,  recommended  a  limit  of 
10  ppm  as  a  10-hoor  TWA. 

Studies  indicate  that  eye  irritation 
occun  following  brief  exposure  to  25 
ppm  of  mesit^  oxide,  and  nasal 
irritation  is  e^qierienced  at  the  SO-ppm 
level.  Animal  studies  show  liver  and 
kidney  damage  in  experimental  animals 
exposed  to  100  ppm.  NIOSH's  comment 
(Ex.  6-47.  Table  N2:  Tr.  p.  3-86)  was  die 
only  one  received  by  the  Agency  on  its 
proposal  to  revise  the  limits  fm  mesityl 
oxide.  NIOSH  based  its  lower 
recommended  limit  on  a  belief  that  the 
eye  irritation  caused  by  exposure  to 
mesityl  oxide  might  be  more  severe  than 
the  irritation  caused  by  expoture  to  die 
other  ketones  because  aaeaityl  oxide  has 
a  higher  molecular  weight  dian  die 
lower  ketones.  OSHA  is  not  persuaded 
by  this  argument  because  the  evidence 
that  brief  exposure  to  25  ppm  mesityl 
oxide  causes  eye  iitttatiaii  is  based  on 
actual  human  exposares  to  mesityl 
oxide  at  diat  level  that  is.  NIOSH's 
argument  would  be  reasoaable  tf  the  25 


ppm  short-term  limit  were  being 
established  by  analogy  to  the  effects  of 
another  (lower-molecolar-wei^t) 
ketone. 

After  reviewing  the  health  evidence 
for  this  substance.  OSHA  finds  that  the 
pwyoaed  IS-f^im  TWA  and  2S-ppra 
STEL  limits  are  protective  against  both 
the  acute  and  chronic  effects 
demonstrated  to  be  caused  by  exposure 
to  this  substance.  In  the  final  rale, 
OSHA  concludes  diat  a  TWA  PEL  of  15 
ppm  and  a  STEL  (rf  25  ppm  are 
necessary  to  proted  employees  both 
from  the  possible  liver  and  kidney 
damage  associated  with  chronic 
exposures  and  the  eye  irritation 
resulting  bma  elevated  shcvt-term 
exposures  to  mesityl  oxide.  The  Agency 
considers  both  the  systemic  and  the 
irritant  effects  of  exposure  to  mesityl 
oxide  material  impairments  of  health 
and  fimdianal  capacity.  To  reduce  these 
risks,  OSHA  is  establi^ing  limits  for 
mesityl  oxide  of  15  ppni  as  an  8-bour 
TWA  and  25  ppm  as  a  IS-aiinute  STEL 
METHYL  20rANOACRYLATE 

CAS:  137-06-3:  OieMical  Ponsaia 

CH.>C(C=N)00OCIfc 
H.&NaUM 

No  previous  limit  existed  for  mediyl  2- 
cyanoacrylate.  OSHA  propoaed 
estabUahiog  a  limit  of  2  ppmas  an  •• 
hotir  TWA  and  4  ppm  as  s  SIEL  based 
on  die  AOQH  recommendatiaB.  and  the 
final  nde  estabHsbes  dieae  HBiits. 
NIOSH  (Ex.  6-47.  TaUe  Nl)  uwcuiied 
with  the  selection  of  these  Mmits.  Methyl 
2-cyanoaaylate  is  a  colorless,  viscous 
liquid. 

In  a  personal  communicatioo  to  the 
AOGM  TLV  Committee  in  1985. 
Eastman  Kodak  reported  on  the  toxidty 
of  methyl  2-cyanoacrylete  in 
experimental  animals,  llie  oral  IDm  in 
rats  is  reported  to  be  141  to  3.2  g/kg,  and 
the  dermal  LDb*  in  guinea  pigs  is  10  ml/ 
kg.  Hie  adverse  effects  reported  in 
laboratory  animals  are  sl^ht  Irritation 
of  the  ddn  and  corneal  damage.  An 
inhalation  LCm  of  101  ppm  hM  been 
reported  ta  rats  eiqiosed  for  six  hours  to 
methyl  2-cyanoacr3rlate.  Repeeted 
exposures  (six  hows/day  far  five  days/ 
week)  to  31.3  ppn  far  a  total  of  12 
exposiaes  caueed  only  a  sii^t  decrease 
in  the  rate  of  weight  gsin  la  rate  and  no 
nasal  or  tracheal  lesions  or  systemic 
toxidty.  No  chmiges  were  observed  in 
rats  similarly  exposed  to  3.1  ppm 
(Eaetman  Kodak  M85.  as  died  in 
AOGIH  1906/Bx.  1-3.  p.  363). 

In  a  simalated  workbench  exposure. 
McGee  and  oo  worken  reported  nasal 
irritatioa  in  humans  at  3  ppn  aad  eye 
irritatioa  at  5  ppm  (McGee.  Oglesby. 
Raleigh,  and  Fassett  19e8/Ex.  1-424). 
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Tbart  ar*  no  raports  of  oocupatioiial 
poltonlmi  No  oomiiMnts.  otlMr  than 
NIOSH**.  wart  lacaivad  on  OSHA's 
propoMd  PBLa  for  this  sulMtanca. 

Tha  raport  by  McGaa  et  aL  (1986/Bx. 
1-424)  daariy  attablisha*  that 
employee*  are  at  riak  of  naaal  irritation 
on  exposure  to  3  ppm  or  above  and  of 
eye  irritation  at  S  ppm  or  above.  The 
A^ncy  has  datennined  that  these 
adverse  effects  constitute  material 
impairment  of  health  and  should  be 
avoided  in  the  workplace.  Therefore,  to 
subatantlaUy  reduce  these  significant 
risks.  OSHA  is  establishing  a  2-ppm  8- 
hour  TWA  limit  and  a  4-ppm  STEL  for 
methyl  2-cyanoacrylale  in  the  final  rule. 

METHYL  ISOBUTYL  CARBINOL 

CAS:  1(»-11-<:  ChMiical  Fomula: 

CHiCHOHCHiCH(CU)i 
H.&  No.  1281 

OSHA  previously  had  an  6-hour  TWA 
limit  of  25  ppm.  with  a  skin  notation,  for 
methyl  isobOtyl  carbinoL  OSHA 
propoaad  supplementing  these  limits 
with  a  STEL  of  40  ppm.  based  on  the 
ACCIH  (1986/Bx.  1-3)  recommended 
limits,  and  NI08H  (Ex.  6-«7.  Table  Nl) 
concurred  with  this  proposaL  The  final 
rule  establishes  a  TWA  limit  of  2S  ppm 
and  a  STEL  of  40  ppm  for  this  substance, 
with  a  skin  nolatioo.  Methyl  isobutyl 
carbinol  is  a  coloriess.  stable  Uquid. 

In  rabbits,  a  24-hour  skin  appbcatioin 
of  3.56  ml/kg  (2J  i/kg)  was  lethal  to  half 
the  animals  (Smyth.  Carpenter,  and  Weil 
1961 /Ex.  1-430).  RaU  exposed  by 
inhalation  to  20OO  ppm  of  methyl 
isobutyl  carbinol  vapor  died,  and  the 
same  authors  report  that  the  oral  LDba 
for  rats  is  2.6  g/kg  (Smyth.  Carpenter, 
and  Well  106l/Ex.  1-430). 

Humans  volunteers  exposed  to  mathyl 
isobutyl  carbinol  reported  eye  iiritation 
upon  16-mlnutes'  exposure  to  SO  ppm 
(Silverman.  Schulte.  and  First  1046/Bx. 
1-142).  Other  than  NlOSKs.  OSHA 
received  no  comments  regarding  the 
basis  for  its  propoaad  limits  for  mathyl 
isobutyl  carblnoL 

In  view  of  tha  fiadlag  that  axpoaure  to 
SO  ppm  can  result  in  eye  irritation  in  as 
little  as  IS  minutes,  OSHA  has 
determined  that  a  risk  of  eye  Irritation 
exiats  in  the  abeance  of  a  limit  on  short- 
term  exposure.  Tha  Agency  consider* 
the  eye  irritation  caused  by  expoeure  to 
this  substance  to  be  a  material 
impairment  of  health.  Therefore,  to 
reduce  this  risk.  OSHA  Is  esUblishing  a 
16-mlnute  STEL  of  40  ppm.  while 
reUining  tha  2S-ppin  g-bour  TWA  PEL 
and  skin  notatioa  for  this  substance. 

METHYL  MBKCAPTAN 


CA&74-M-1; 

Ka.No.un 


rofiila:  OfcgH 


OSHA  previously  had  a  ceiling  limit 
of  10  ppm  for  methyl  mercaptan.  Based 
on  the  ACCIH  recommendation,  the 
Agency  proposed  revising  this  limit  to 
an  6-hour  TWA  of  OS  ppm.  and  OSHA 
is  establishing  this  limit  in  the  final  rule. 
Methyl  mercaptan  is  a  flammable, 
water-soluble  gas  with  a  disa^eaable 
odor  like  that  of  rotten  cabbaoe. 

Methyl  mercaptan  acts  on  the 
respiratory  center,  producing  death  by 
respiratory  paralysis.  DeRekowski  (1693, 
as  cited  in  ACCIH  19ee/Ex.  1-3,  p.  406) 
and  Prankel  (19Z7/Bx.  1-1033)  have 
reported  that  the  acute  toxicity  of 
methyl  mercaptan  is  similar  to  but 
somewhat  lower  than  that  of  hydrogen 
sulfide:  however.  Ljunggren  and  Norbaig 
(1043/Ex.  1-916)  have  concluded  that  tha 
two  substances  exhibit  toxicities  of  the 
same  magnitude.  Pulmonary  edema 
results  from  exposures  to  lower,  less 
acute  concentrations  of  methyl 
mercaptan  (Fairchild.  personal 
communicatioa  as  cited  in  ACGIH 
lOeo/Bx.  1-3.  p.  405). 

Inhalation  of  (an  unspecified 
concentration  of)  methyl  mercaptan 
produced  coma  and  death  in  one 
worker  acute  hemolytic  anemia  and 
methemoglobinemia  developed  after  this 
exposure  (Schultz.  Fountain,  and  Ljmch 
197a  as  dted  in  ACCIH  198e/Ex.  1-3.  p. 
406).  A 1916  report  by  Pickler  (as  dted 
by  EM.  Sandmeyer  in  Clayton  and 
daytoa  1991)  describes  the  acddental 
exposure  (for  several  hours)  of  28 
students  to  a  concentration  of  methyl 
mercaptan  estimated  at  4  ppm.  The 
individuals  had  headache  and  nausea, 
and  one  student  showed  soma  liver 
involvement,  demonstrated  by  the 
appearance  of  epithelial  cells,  protein, 
and  erythrocytes,  in  the  excretion  fluid. 
This  condition  subsided  In  six  weeks 
(Sandmejrer  1981). 

John  L  Pesta.  Director  of  Chemical 
Control  and  Health  Programs  at  the 
American  Paper  Institute.  Inc.  (Ex.  3- 
66S)  obiected  to  OSHA's  proposal  for 
methyl  mercaptan.  stating  that  tha  basis 
for  tha  ACCIH  TLV.  bom  which  tha 
OSHA  proposal  was  derived,  was  not  to 
reduce  irritant  effects  but  to  limit  odor 
Intensity.  He  commented  further  that 
regulating  substances  on  the  basis  of 
"unpleasant  sensory  stimuli   .  .  . 
embarks  upon  a  new  precadent"  (Ex.  3- 
666.  p.  3).  Mr.  PesU  reported  that  the 
odor  of  methyl  mercaptan  is  relatively 
faint  St  0.06  ppm.  although  tha  substance 
may  be  mildly  irritating  over  long 
periods  of  exposure  to  concentrations  of 
4  to  8  ppm. 

OSHA  does  not  agrae  with  tha 
singestion  made  by  Mr.  Festa  that  the 
effects  associated  with  exposure  to 
methyl  mercaptan  below  10  ppm  (the 
prevkMS  OSHA  limit)  do  not  warrant 


attention.  First  Mr.  Festa  acknowledges 
that  prolonged  exposure  to  4  to  5  ppm 
causes  irritation:  as  discussed  earlier  in 
this  section.  OSHA  has  determined  that 
sensory  irritation  constitutes  material 
impairment  of  health.  Furthermore,  a 
single  inhalation  exposure  to  7Jt  ppm 
has  been  reported  to  result  in  nauseating 
odor  (NIOSH  1978b,  as  cited  in  ACCIH 
lOee/Ex.  1-3  p.  405):  deariy.  this  effect 
adversely  affects  the  performance  and 
functional  capadty  of  employees.  OSHA 
is  also  concerned  about  the  possible 
liver  effects  that  were  reported  from  a 
single  exposure  to  approximately  4  ppm 
methyl  mercaptan  (Pickler  1916,  as  dted 
by  BE.  Sandmeyer  in  Clayton  and 
Clayton  1961).  Although  this  report  is 
dated.  OSHA  has  found  no  evidence 
that  comprehensive  studies  have  been 
undertakan  in  humans  to  examine  the 
potential  for  liver  or  other  organ  damage 
as  a  result  of  long-term  exposure  to  low 
levels  of  methyl  mercaptan.  Liver  and 
other  organ  defects  have  been  reported 
to  occur  in  animals  exposed  to  SO  ppm 
for  only  90  days.  Because  of  these 
considerations,  OSHA  condudes  that  a 
significant  risk  of  acute  sensory  effects, 
as  well  as  possible  organ  damage,  exists 
at  the  former  10-ppm  calling,  and  that  a 
OJ^ppm  limit  is  necessary  to  ensure  that 
these  significant  risks  are  adequately 
reduced.  NIOSH  (Ex.  6-47,  Table  N7) 
recommends  a  ceiling  limit  at  the  same 
a5  ppm  leval.  OSHA  is  revising  iU  limit 
for  methyl  mercaptan  to  (L5  ppm  as  an 
18-hour  TWA.  and  this  limit  is 
promulgated  in  today's  role. 

METHYL  n-AMYL  KZTONE 

CA&  ll(MS-a  Chemical  Fonnula: 

CHiCOCJI.. 
H.S.Nal264 

Tha  current  OSHA  limit  for  methyl  n- 
amyl  ketone  is  100  ppm  TWA.  OSHA 
did  not  propose  a  revision  to  its  current 
limit  of  100  ppm.  and  this  limit  is  being 
retained  in  the  final  rule.  NIOSH  (Ex. 
150)  agreed  that  the  100-ppm  PEL  was 
suffidently  protective. 

)ohnson  et  al.  (1976/Ex.  1-335)  found 
no  neurologic  impairment  in  rats  and 
monkeys  exposed  to  131  ppm  or  1025 
ppm  methyl  n-amyl  ketone  for  nine 
months.  No  gross  or  histopathologic 
changes  were  found  (Johnson.  Setxer, 
Lewis,  and  Homung  1978/Ex.  1-335). 
Because  of  the  absence  of  any  human 
data  indicating  the  concentration  of 
methyl  n-amyl  ketone  that  produces 
sensory  irritatioa  ACGIH  (IgOO/Ex.  1-3. 
p.  374)  believed  it  prudent  to  reduce  the 
TLV-TWA  IhMn  100  ppm  to  50  ppm. 
NIOSH  (1978t  as  dtad  in  ACGIH  1986/ 
Ex  1-9.  p.  374)  conduded  that  dure  was 
no  basis  for  revising  the  100-ppm  OSHA 
limit  since  tha  evidence  showed  metl^l 
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n-amyl  ketone's  irritant  effects  to  be 
equivalent  to  those  of  2-pentanone, 
which  had  a  recommended  limit  of  150 
ppm. 

No  neurological  or  histopathological 
effects  were  observed  at  131  ppm.  The 
ACGIH's  50-ppm  TLV  applies  an 
additional  factor  of  safety  to  this  no- 
observed-effed  level,  while  the  NIOSH 
REL  is  based  on  a  judgment  that  such  a 
reduction  is  unnecessary.  In  the  NPRM. 
OSHA  requested  additional  information 
on  the  health  effects  of  methyl  n-amyl 
ketone:  however,  no  information  was 
received  into  the  record. 

OSHA  notes  that  the  current  100-ppm 
PEL  is  well  below  the  highest  level  (1025 
ppm)  reported  to  be  assodated  with  any 
adverse  effects.  Because 
histopathological  examination  was 
conducted  on  the  organs  of  the  rats  and 
monkeys  tested,  OSHA  is  confident  that 
the  existing  100-ppm  limit  is  not  likely  to 
be  assodated  with  adverse  affects  and 
that  further  reducing  this  limit  would  not 
result  in  a  substantial  reduction  in  risk. 
Ilierefore.  OSHA  is  not  revising  its  100- 
ppm  TWA  limit  for  methyl  n-amyl 
ketone  at  this  time. 
alpha-kffiTHYL  8TYRENB 
CAS:  9»-8S-«  Chenlcal  Fonnula: 

c;ji.qcHi)>CH. 

H.&Nal287 

OSHA  previously  had  a  ceiling  limit 
of  100  ppm  for  alpha-methjrl  styrene. 
The  Agency  proposed  revisfaig  diis  limit 
to  50  ppm  TWA  with  a  STEL  of  100  ppm, 
and  NIOSH  (Ex.  6-47.  Table  Nl) 
concurred  «vith  OSHA's  proposed  limits 
for  this  substance,  which  are  established 
in  the  final  rule.  alpha-Methyl  styrene  is 
a  polymerixable,  coloriess  liquid. 

OSHA's  former  ceiling  limit  of  100 
ppm  is  based  on  data  developed  in  1955 
by  the  Dow  Chemical  Coinpany  (as  dted 
in  ACGIH  19e6/Ex.  1-3,  p.  410)  and  by 
WoU.  Rowe,  McCollister  et  aL  (19S6/Ex. 
1-404).  These  data  demonstrated  that 
seven-houi^per-day,  five-day-per-week 
exposures  to  200  ppm  alpha-methyl 
styrene  for  six  months  produced  no  ill 
effects  in  rats,  guinea  pigs,  rabbits,  or 
monkeys. 

In  humans,  however,  these  authors 
reported  that  a  two-minute  exposure  to 
200  ppm  caused  eye  irritation  and 
complaints  about  this  substance's 
unpleasant  odor.  OSHA  received  no 
comments,  other  than  NlO^f  s,  on  its 
proposal  to  revise  the  limit  for  alpha- 
mediyl  styrene. 

Therefore,  to  ensure  that  workers  are 
protected  against  the  acute  irritant 
effects  of  this  substance,  OSHA  is 
establishing  a  SO-ppm  8-hour  TWA  limit 
and  a  lOO-ppm  15-minute  STEL  in  the 
foal  rule.  Tlie  Agency  condudes  diat 
these  oorabined  limits  will  substantially 


reduce  the  exposure-related  risk  of 
irritation  and  odor  effects,  which 
together  constitute  material  impairments 
of  health. 
o-METHYLCYCLOHEXANONE 

CAS:  583-00-8:  Chemical  Fonnula: 

CH.aH.CO 
H.S.  No.  1270 

OSHA's  former  limit  for  o- 
methylcydohexanone  was  100  ppm  as 
an  8-hour  TWA,  with  a  skin  notation. 
The  Agency  proposed  revising  this  limit 
to  50  ppm  as  a  "TWA  and  75  ppm  as  a 
STEL,  and  to  retain  the  skin  notation: 
NIOSH  (Ex.  8-47.  Table  Nl)  concurred 
with  this  proposal.  These  limits  are 
established  in  the  final  rule  and  are 
consistent  with  the  limits  recommended 
by  the  ACGIR  ortho- 
Methylcydohexanone  is  a  somewhat 
viscous  liquid  with  an  acetone-like  odor. 

o-Methylcydohexanone  has  both 
irritative  and  narcotic  effects  at 
relatively  low  concentrations.  The 
commerdal  product  contains  a  mixture 
of  isomers;  however,  toxidty  data 
describe  the  effects  of  the  ortho  isomer 
only.  Gross  (as  dted  in  Lehman  and 
Flury  1943a/Ex.  1-962)  reported  that  450 
ppm  had  irritative  effects  on  the  eyes 
and  re^iiratory  systems  of  rabbits,  and 
2500  p|Mn  produced  narcotic  effects 
(Gross,  as  dted  in  Lehman  and  Flury 
1943a/Ex.  1-962).  Treon  et  aL  (1943a/Ex. 
1-393)  reported  the  oral  LDk*  to  be 
between  1  and  1.25  g/kg  for  rabbits.  Eye 
problems  were  observed  at  about  500 
ppm,  but  exposure  to  182  ppm  produced 
no  adverse  effects  (TKon,  Crutchfield. 
and  Kitzmiller  1943a/Ex.  1-393). 

Rowe  and  Wolf  (1963,  as  dted  in 
ACGIH  igeO/Ex.  1-3,  p.  386)  reported 
that  concentrations  of  100  ppm  had  no 
narcotic  effects  in  humans  but  could 
cause  irritation.  No  comments,  other 
than  NIOSH's.  were  received  on 
OSHA's  proposal  to  revise  the  limit  for 
this  substance. 

Because  a  level  of  100  ppm  may 
present  an  effect  level  for  irritation  in 
humans  (Rowe  and  Wolf  1963,  as  dted 
in  ACGIH  1986/Ex.  1-3,  p.  386),  OSHA 
finds  that  a  reduction  in  its  lOO-ppm  PEL 
is  warranted  The  Agency  considers  the 
irritation  caused  by  exposure  to  this 
substance  to  be  a  material  impairment 
of  health.  Therefore,  OSHA  is  revising 
its  limit  for  o-methylcydohexanone  to  50 
ppm  as  an  8-hour  TWA  and  75  ppm  as  a 
15-minute  STEL  OSHA  is  also  retaining 
its  skin  notation  for  this  substance. 
OSMIUM  TETROXIDE 
CAS:  20816-12-0;  Chemical  Fonnula:  OsO« 
H.S.Na129e 

OSHA  previously  had  an  8-hour  TWA 
limit  of  04)02  mg/m*  for  osmium 
tetroxide.  Based  on  the  ACGIH 
recommendation.  OSHA  proposed  to 


revise  this  limit  to  0.002  mg/m*  as  a 
TWA  and  to  add  a  STEL  of  0.006  mg/m^ 
NIOSH  (Ex.  8-47.  Table  Nl)  concurred 
Kvith  this  proposal.  The  final  rule 
establishes  these  limits  for  this 
substance.  Osmium  tetroxide  is  a 
noncombustible.  coloriess  to  pale  yellow 
solid  with  a  disagreeable,  dilorine-like 
odor. 

Exposure  to  osmium  tetroxide  is 
known  to  produce  ocular  effects  and 
respiratory  irritation.  In  1933,  Brunot 
(Ex.  1-776)  reported  that  rabbits  died 
from  pulmonary  edema  four  days  after  a 
30-minute  exposure  to  osmium  tetroxide 
at  130  mg/m*  or  higher.  Visual  problems 
(e.g..  delayed  lacrimation  and  "halo" 
effects)  were  reported  by  this 
investigator  after  a  brief  exposure  to 
osmium  tetroxide  at  a  significantiy 
lower  concentration  (Brunot  1933/Ex.  1- 
776).  A  four-hour  LCm  vahie  of  40  ppm 
has  been  reported  in  rats  and  mice 
(NIOSH  1977i/Ex.  1-1182).  Toxic  effecU 
to  bone  marrow  have  been  reported  in 
guinea  pigs  (Hamilton  and  Hardy  1974a/ 
Ex.  1-057). 

Industrial  experience  indicates  that 
concentrations  in  a  predous  metal 
refining  plant  ranged  from  0.1  to  OJt  mg/ 
m^  intermittent  exposures  produced 
symptoms  (sometimea  delayed)  of 
lacrimation,  vision  disturbuices, 
headache,  coniunctivitis,  and  ooogfa 
(McLau^Uin.  Milton,  and  Peny  1946/Ex. 
1-749).  Complaints  of  persistent  and 
severe  nose  and  throat  irritation  have 
been  reported  (Hamilton  and  Hardy 
1974a/Ex.  1-957).  Fairfaall  (1949d,  as 
dted  in  ACGIH  1986/Ex.  1-3.  p.  450) 
reported  a  hiunan  fatality  resulting  from 
inhalation  eiqxMure  to  OtO*.  Flury  and 
Zemik  (19311,  as  dted  in  ACGIH  1986/ 
Ex.  1-3,  p.  450)  reported  that  OJOOl  mg/ 
m*  is  die  highest  concentration  of 
osmium  tetroxide  that  can  be  tolerated 
for  six  hours  «vithout  harmful  effects. 

Except  for  NIOSH,  no  rulemaking 
partidpants  commented  on  the  proposed 
addition  of  a  STEL  for  osmium  tetroxide. 
The  study  by  McLaughlin.  Milton,  and 
Perry  (1046/Ex.  1-749)  used  a  calibrated, 
calorimetric  procedure,  together  with 
well-described  case  reports,  to  assess 
the  dose-response  relationship.  OSHA 
finds  this  study  superior  to  the  report  by 
Flury  and  Zernik  (19311  as  dted  in 
ACGIH  19ee/Ex.  1-3,  p.  450),  which  is 
more  anecdotal  The  McLaughlin  et  aL 
(1946/Ex.  1-749)  study  demonstrates 
serious,  acute  effects  resulting  from 
intermittent  and  short-term  exposure. 
OSHA  condudes  that  in  the  absence  of 
a  limit  on  short-term  exposures,  the 
0A)2-n4(/m*  8-hour  TWA  PEL  alone  is 
not  suffident  to  proted  employees  from 
experiencing  these  effects,  whidi  are 
deemed  to  constitute  material 
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impairmentt  of  htalth.  Thcrafora.  to 
radwc*  th«  fiak  fton  ahort-tenn  •levatad 
•xposore*  to  oMnluia  tetroxide.  OSHA  Is 
Mtabiishlng  a  IS-minute  STEL  otOJDM 
mg/m*  lo  supplement  the  0.002-ingyra* 
TWA  limit. 
PARAFFIN  WAX  FUME 

CA&  wa-74-1;  Cliswicsl  PanMils:  (VW^  , 
Ka  No.  1302 

OSHA  pfwkMisly  had  no  limit  far 
paraffin  wax  fuma  and  propoaad 
establiahing  an  S-hour  TWA  limit  of  t 
mg/n^  NIOSH  (Ex.  b-47.  Tabic  Nl) 
concumd  wltb  thia  propoaaL  The  final 
rvia  tstablishaa  this  limit,  which  is  the 
same  as  the  limit  recommeodad  by  the 
ACCIH  Paraffin  is  a  white  or  sllfhtly 
yellow,  odoriess  solid  that  is  darived 
from  petroleum. 

Paraffin  ia  oonsiderad  nontoxic  in  its 
solid  state,  but  fiune  genereted  when  it 
is  in  the  molten  state  may  cause 
discomfort  and  nauaea  (Oueries  and 
Minor  Notes,  /AMA  193«/Ex.  1-308).  In 
the  most  recent  report  of  industrial 
exposure  effects,  paraffin  fume  is 
reported  to  cause  no  discomfort  in  roost 
cases  when  the  concenlrvtion  is 
maintained  at  or  below  2  mg/m*. 
ahhod^  one  instance  of  mild  discomfort 
was  reported  at  concentre tiona  between 
0.S  and  1  mg/m*  (Massachusetts 
Division  of  Occupational  Hygiene  197a 
as  cited  in  ACCIH  IflM/Bx.  \-X  p.  4S5). 

Dr.  William  Zeiler.  President  <rf  the 
College  of  American  PatholosisU  (Ex.  3- 
976).  objected  to  OSHA's  indusioo  of 
paraffin  wax  fume  in  the  final  rule. 
■laUng  that  the  scieatiflc  basis  for  the 
limit  was  lackii«.  Specifically.  Dr.  Zailar 
commanlad  that  the  A4A14  article  (isaa/ 
Ex.  l-a06)  reported  "vague  and 
nonspecific**  symptoms  and  that  the 
reference  from  the  Massachusetts 
Division  of  Occupational  Hygiene  was 
unpublished.  He  also  reported  that  a 
literature  search  dating  back  to  1905 
produced  no  referenoee  on  the 
toxicology  of  paraffin  wax  fume.  Dr. 
Zeiler  expressed  conoem  IheL  if  a  final 
limit  is  prooMilgaled  for  parafHn  wax 
fume,  "noospaciflc  complaints  about  the 
work|ilaoe  aavironment  may  ImpUcata 
this  substance  as  the  cause**  (Ex.  3-07t). 

OSHA  is  aware  that  the  doee- 
reeponse  data  for  paraffin  wax  fume  are 
dated  nevertheless.  OSHA  finds  It 
notable  that  two  different  souroee  (oiled 
by  AOCIH 198B/EX.  \-X  p.  488)  report 
acute  adverse  effects  aseocieted  tvilh 
the  use  of  molten  paraffin  OSHA  also 
believes  that  proouilfBtioa  of  a  FBL  for 
peraffin  wax  fume  will  present  Uttle 
problem  for  pethology  laboratorlas. 
since  Dr.  ZaOar  cnrnmsnted  that  aoel 
clinloal  laboratorlee  already  ooapty 
«vtth  the  AOCniLVs  and  that  the 
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are  used  when  new  laboratories  are 
designed  or  old  ones  are  remodeled. 
OSHA  is  more  concerned  about 
workplaces  in  which  paraffin  is  used  in 
large  quantities,  such  as  the  food 
industry,  and  a  greater  degree  of 
exposure  control  is  needed.  To  protect 
employees  in  these  industrials  from 
experiencing  acute  adverse  effects,  such 
as  discomfort  and  nausea.  OSHA 
believes  that  s  PEL  for  paraffin  was 
fume  ia  necessary.  The  Agency  has 
determined  that  the  adverse  effects 
associated  with  excessive  exposure  to 
paraffin  wax  fume  constitute  material 
impairments  of  health.  The  limit  of  2 
mg/m* has  been  shown  to  be  effective  in 
reducing  diis  risk  (ACCIH  igSB/Ex.  1-3. 
p.  456):  therefore.  OSHA  is  esUbUshii^ 
this  limit  for  paraffin  wax  fume. 
PHOSPHORIC  ACID 

CAS:  TBM  M  1:  Owwical  Fanaaia:  HJPO, 
tl.8.  No.  1321 

OSHA's  former  limit  for  phosphoric 
acid  was  1  mg/m*  ss  an  8-hour  TWA. 
The  Agency  proposed  adding  a  15- 
minute  STEL  of  3  mg/m*  based  on  the 
ACCIH  recommendatioa  and  NIOSH 
(Ex.  i-i7.  Table  Nl)  concurred  with  this 
proposal  In  the  final  rule,  the  Agency  is 
establiabiai  a  1-mg/m  *  TWA  and  a  3- 
mg/m*  Sl^  for  this  sabstanoe. 
Ptioephoric  acid  is  a  oolorlee*.  odorless 
solid  at  temperatures  below  21*C  but 
becomee  a  viscous,  clear  liquid  at  higher 
temperature*. 

ia  humaaa.  there  have  been  reports  of 
respiratory  irrMatkm  from  expoeure  to 
phosphorus  peoloidde  hune  et 
concentratioas  of  between  3.0  and  11.3 
mg/m^  oaaoantrations  of  100  mg/m* 
were  uneachrable  except  to  workers 
who  bed  dsyslaped  a  toleranoe  to  the 
fume  over  thae  (Baehlag  19C7.  as  dted  in 
ACCIH  IMO/Bk.  t-*.  p.  413).  Hm  AMA 
Hygieae  Ceide  far  phoepboric  aeid 
reports  that  this  substance  is  leea 
haiardoai  thaa  etlher  nitric  or  solfaric 
ecid  (AIHA  1907/Bx.  1-70B). 

To  protect  eneoclimatixed  woncers 
from  the  fiek  of  leepiieloiy  irrttatiofi. 
OSHA  prapoaed  a  TWA  Umit  of  1  mg/ 
m*.  with  a  8TBL  of  3  atg/m*.  for 
phosphoric  add.  No  ooauaents.  other 
than  NlOSH'a.  were  received  on  this 
propeeel.  The  Afsncy  concludes  that  the 
oembtead  i-honr  TWA  end  STEL  Bayts 
am  neoeeeary  lo  reduce  this  signlflcaat 
risk  ef  kiitatton.  wUoh  ie  considered  by 
OSHA  la  be  material  impaiiment  of 
heehh  and  which  has  been  alMwa  to 
occur  at  levaie  only  aUgMy  above  I 
pennHted  by  the  TWA  aloa 
OSHA  is  eeUbUshii«  a  18-eBlBute  8XBL 
of  3  mg/m*  lo  sutiplainl  its  •-baar 
TWA  FBLaC  l-a«/m>TWA  ML  lot 


PHOSPHORUS  TRICHLORiDF. 

CAS:  771»-12-t;  CbMnicaJ  Fornuti«:  PCb 
H.S.No.132» 

OSHA's  former  limit  for  phosphorus 
trichloride  was  (U  ppm  as  an  l^hour 
TWA.  The  Agency  proposed  revising 
this  limit  to  0.2  ppm  as  an  0-hour  TWA 
with  a  STEL  of  as  ppm:  NIOSH  (Ex.  0- 
47.  Table  Nl)  concurred  with  this 
proposal.  The  final  r\ile  establishes 
these  limits,  which  are  consistent  with 
the  limits  recooimended  by  the  ACCIR 
Phoephoras  trichloride  is  a  fuming, 
colorless,  noiKximbustibie  liquid. 

The  primary  occupational  hazards 
associated  with  exposure  to  phosphorus 
trichloride  are  respiratory  irritation  and 
intoxication  involving  cough,  bronchitis, 
pneumonia,  and  ooniunctivilis 
(Henderson  and  Haggard  1943e/Ex.  1- 
lOOa  International  Labour  Office  1934b. 
as  dted  in  ACCIH  19ee/Ex.  1-3.  p.  400: 
Sassi  19S4/EX.  1-831). 

Early  studies  indicate  that  severe 
symptoms  did  not  occur  in  cats  and 
guinee  pigs  until  concentration  levels 
reached  SO  to  90  ppm  for  exposures 
lasting  one  hour,  although  slight  illness 
was  observed  at  a7  ppm  after  an 
exposure  of  six  hours  (But)agin  19(M.  as 
cited  in  ACCIH  190e/Ex.  1-3.  p.  400). 
However,  by  1934.  the  effects  of 
phosphorus  trichloride  were  considered 
to  be  5  to  10  times  as  intense  as  those  of 
hydrolyied  hydrochloric  acid 
(International  Labour  OfTice  1934b.  as 
cited  in  ACCIH  1900/Ex.  1-^  p.  486). 
More  recently.  Weeks.  Musaejman. 
Yevich  et  aL  (1904.  as  cited  in  ACCIH 
1980/Ex.  1-3.  p.  400)  reported  shidics  in 
which  4-hour  LC«a  values  of  104  ppm  for 
rats  and  50  ppm  for  guinea  pigs  were 
obtained. 

OSHA  received  comments  only  from 
NI06H  on  iU  proposal  to  establish  a 
PEL  of  02  ppm  TWA  and  a  STEL  of  as 
ppm  for  pliMphorus  trichloride.  Because 
of  the  acutely  irritating  effects  of  this 
subataooe.  the  Agency  coodudae  that 
both  a  TWA  and  a  STEL  are  required  to 
reduce  the  risk  of  respiratory  and  eye 
irritation  that  exists  for  workers 
exposed  to  this  substance.  OSHA 
considers  theee  effects  to  be  materia) 
impairments  of  health.  Therefore.  OSHA 
is  revising  its  limit  for  phosphorus 
trichloride  lo  0.2  ppm  as  an  O-hmr  TWA 
and  0l5  ppm  as  a  IS-minute  STEL  theee 
FELa  are  proawlgated  in  the  final  rale. 
POTASnUM  HYDKOXIDB 


CASc  1310-««-«  Chemical  Fonaiila;  KOH 
HS.Na1»4 

OSHA  had  no  former  UmH  lar 
pataaaiam^rdraidda.  A  oaiUng  fiaut  ot  2 
■^m*  was  pwpoaed  by  the  Agency 
bated  «»  dm  AOaHt 
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concurred  «vith  this  proposal  OSHA  has 
concluded  that  this  limit  is  necessary  to 
afford  workers  protection  from  irritant 
effects  and  is  establishing  the  2-mg/m* 
ceiling  limit  for  potassium  hydroxide  in 
the  final  rule.  Potassium  hydroxide  is  a 
white,  deliquescent  material  that  occurs 
in  the  form  of  pellets,  sticks,  lumps,  or 
flakes. 

Potassium  hydroxide  is  corrosive  to 
tissues,  llie  health  hazards  of  potassium 
hydroxide  are  similar  to  those  of  the 
other  strong  alkalies,  such  as  sodium 
hydroxide.  These  substances  gelatinize 
tissue  on  contact  causing  deep,  painful 
lesions.  Dust  or  mist  eiqiosures  may 
cause  eye  or  respiratory  sjrstem 
irritation  and  nasal  septum  lesions 
(Karpov  ISTl/Ex.  1-1115). 

Mr  Gary  Melampy  of  tfie  Independent 
Lubricant  Manufacturers  Association 
(lUMlA)  (Ex.  3-030)  commented  that 
there  was  no  basis  for  establishing  an 
occupational  limit  for  potassium 
hydroxide.  OSHA  disagrees  and  notes 
that  ^  irritant  effects  of  potassium 
hy(froxide  dusts,  mists,  and  aerosols 
have  been  documented  (ACCIH  1966/ 
Ex.  1-3.  p.  MS:  Karpov  lOTl/Ex.  1-1115). 
Although  dose-response  data  are  lacking 
for  this  substance,  it  is  reasonable  to 
expect  potassium  hydroxide  to  exhibit 
irritant  properties  similar  to  those  of 
sodium  hydroxide,  a  structurally  related 
strong  alkali.  In  its  criteria  document. 
NIOSH  (187ek/Ex.  1-665)  cites  a 
personal  communication  (Lewis  1674). 
whidi  reported  that  short-term 
exposures  (2  to  15  minutes)  to  2-mg/m* 
sodium  hydroxide  caused  "noticeable" 
but  not  excessive  upper  respiratory  tract 
irritation.  Therefore,  OSHA  finds  that 
the  2-mg/m*  ceiling  limit  will  provide 
workers  with  an  environment  that 
minimizes  respiratory  tract  irritation, 
which  the  Agency  considers  to  be 
material  impairment  of  health.  To 
reduce  these  risks.  OSHA  is  establishing 
a  ceiling  limit  of  2  mg/m*  for  potassium 
hydoxide. 

PROPYLENE  GLYCOL  MONOMETHYL 
ETHER 

CAS:  107-98-2:  CSiemical  Formula: 

CHiOCHtCHGHCHt 
H.S.  No.  1343 

OSHA  had  no  former  limit  for 
propylene  glycol  monomethyl  ether 
(PCME).  The  ACCIH  recommends  a 
*rWA  of  100  ppm  and  a  STEL  of  150 
ppm,  and  these  were  the  limits 
proposed.  NIOSH  has  no  REL  for  this 
substance  but  concurred  (Ex.  8-47, 
Table  Nl;  Ex.  isa  Comments  on  PCME) 
with  OSHA's  proposed  limits.  The  final 
rule  promulgates  an  8-hour  TWA  of  100 
ppm  and  a  STEL  of  150  ppm  for  PCME, 
which  is  a  colorless  liquid. 


Propylene  glycol  monomethyl  ether  is 
an  irritant,  neurotoxin,  teratogen,  and 
nasal  tumorigen  (Sax  and  Lewis  1906.  p. 
2904).  Exposure  causes  anesthesia  at  a 
level  of  approximately  1000  ppm  and 
eye  tearing  at  levels  above  100  ppm;  at 
100  ppm.  PCME  also  has  an 
objM^onable  odor  (Stewart.  Baretta. 
Dodd.  and  Toricelson  igTO/Ex.  1-379). 
Ingestion  of  3  g/kg  in  a  35-day  period 
caused  dianges  in  the  livers  and 
kidneys  of  rats,  and  repeated  dermal 
applications  of  7  to  10  ml/kg/day  caused 
death  in  rats  treated  over  a  90-day 
period  (Rowe.  McCoUister.  Spencer  et 
aL  19S4/EX.  1-435).  Sax  and  Le%vis  (1989) 
report  that  exposure  to  this  substance 
causes  nausea,  and  that  inhalation  has 
induced  nasal  tumors. 

Unlike  many  other  members  of  die 
glycol  ethers  famUy.  PCME  has  been 
shown  not  to  cause  testicular  effects  at 
leveb  below  3060  ppm  (NIOSH  1968/Ex. 
ISO).  However.  Sax  and  Lewis  (1960) 
note  that  PCME  is  an  experimental 
teratogen.  Rats  exposed  by  inhalation  to 
3000  ppm  for  six  houn  on  days  6  throu^ 
15  of  gestation  produced  offspring  with 
delayed  skeletal  ossification  (Sax  and 
Lewis  I960:  Proctor,  Hoghes,  and 
Fischman  1968). 

The  final  rule  PELs  for  PCME  of  100 
ppm  TWA  and  150  ppm  STEL  are 
designed  to  protect  workera  from 
experiencing  the  acute  effects  of 
exposure  to  PCME,  which  include  eye 
and  skin  irritation  and  nausea,  and  the 
duonic  effects  of  exposure,  which 
include  possible  liver  and  kidney 
changes.  Because  PCME  was  not 
formeriy  regulated  by  09iA,  previous 
workplace  exposures  could  attain 
essentially  uncontrolled  levels,  and 
OSHA  has  determined  that  an  8-hour 
TWA  of  100  ppm  and  a  STEL  of  150  ppm 
are  necessary  to  protect  against  these 
significant  occupational  risks,  which 
constitute  material  impairments  of 
health.  The  Agency  finds  that  the  new 
limits  will  sulMtantially  reduce  these 
significant  risks. 
ROSIN  CORE  SOLDER  PYROLSiS 
PRODUCTS,  AS  FORMALDEHYDE 

CAS:  None:  Chemical  Formula:  None 
H.&  No.  1350 

OSHA  previously  had  no  limit  for 
rosin  core  solder  pyrolysis  products.  . 
Based  on  the  ACCIH  TLV,  the  Agency 
proposed  an  8-hour  TWA  of  0.1  mg/m* 
for  these  compounds,  measured  as 
formaldehyde.  OSHA  had  determined 
that  a  TWA  limit  of  0.1  mg/m*  is 
necessary  to  prevent  workers  from 
experiencing  servere  irritant  reactions, 
and  the  Agency  is  including  this  limit  in 
its  Tinal  rule,  lliis  limit  applies  to  the 
thermal  decomposition  products  of  gum 
rosin  soldering  flux  (3  to  6  percent  rosin 


and  30  to  70  percent  tin-4ead  solder) 
(Lozano  and  Melvin.  unpublished  data. 
as  dted  in  ACCIH  1966/Ex.  1-3,  p.  514). 

A  two-week  exposure  of  guinea  pigs 
and  rats  to  these  products  at  average 
concentrations  of  090  mg/m*  caus^ 
reduction  in  rate  of  weight  gain  in  male 
guinea  pigs,  abnormal  liver-to-body- 
weight  ratios  in  guinea  pigs  of  both 
sexes,  and  abmmnal  heart-to-body- 
weig^t  ratios  in  male  rats  (industrial 
Bio-test  Lab,  Inc  as  dted  in  ACCIH 
1966/Ex.  1-3.  p.  514).  Lungs  of  the 
animals  expose  in  diis  same  study  were 
hyperemic. 

In  humans,  sli^t  brondiial  irritation 
has  been  reported  at  1  mg/m*  (Industrial 
Bio-test  Laboratories,  Inc.  1967,  as  dted 
in  ACCIH  196a  p.  514).  Several  workers 
who  were  chronically  exposed  to  levels 
as  high  as  aiS  mg/m*  had  to  be 
removed  from  exposure  because  of 
intractable  upper  respiratory  trad 
irritation;  when  concentrations  were 
kept  below  0.1  mg/m*,  sudi  irritation 
was  not  reported  (Christy  1965,  as  dted 
in  ACCIH  1966/Ex.  1-3,  p.  514).  In  a 
study  designed  to  quantify  dose- 
response  levels  for  irritation  in  human 
volunteers,  subjects  were  e^qmeed  for  15 
minutes  to  these  products  at  alddiyde 
concentrations  (measured  as 
formaldehyde,  which  is  the  best  indirect 
measure  of  rosin  i^rolysis  products)  of 
0.04  to  0.2  mg/m*  (U.S.  Public  Health 
Service  1965.  as  dted  in  ACCIH  1960/ 
Ex.  1-3.  p.  514).  Subiects  detected  the 
odor  at  007  mg/m*.  and  00  percent  of 
subjects  reported  moderate  to  severe 
irritation  of  the  eyes,  nose,  and  throat  at 
cencentrations  of  ai2  mg/m*  or  above. 
At  levels  below  0.05  mg/m*,  fewer  than 
10  percent  of  subjects  experienced 
irritation.  Mucous  membrane  irritation 
occurred  in  30  percent  of  subjects 
exposed  at  0X17  mg/m*  (U.S.  PubUc 
Health  Service  1065,  as  dted  in  ACCIH 
1960/Ex.  1-3,  p.  514). 

MOSH  (Ex.  8-47,  Table  NOB;  Tr.  p.  »- 
97  to  3-06)  did  not  concur  wiUi  OSHA's 
selection  of  a  TWA  limit  of  0.1  mg/m* 
and  recommended  a  ceiling  limit  of  0.1 
ppm  for  a  15-minute  period.  In  addition. 
NIOW  (the  only  commenter  to  the 
rulemaking  record)  considers  these 
thermal  decomposition  products  to  be 
likely  candidates  for  a  separate  e(b) 
rulemaking. 

OSHA  is  establishing  an  8-hour  TWA 
limit  of  0.1  mg/m*,  measured  as 
formaldehyde,  for  rosin  core  solder 
pyrolysis  products.  OSHA  concludes 
that  this  limit  «vill  protect  employees 
from  the  significant  risk  of  respiratory 
trad  irritation,  which  is  a  material 
impairment  of  health,  that  exists  at 
levels  above  the  new  PEL 
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SODIUM  BiSULFTTE 

CASc  7«31-ao-S;  aMw^cal  PonnuU  N«HSOt 

HJLNo.  1365 

OSHA'a  Z  tMm  previously  iDcluded 
no  expotur*  limit  for  wKliuin  biaulfll*. 
Th«  AfMicy  proposMi  to  Mtablith  • 
limit  of  S  n^n*  as  so  8-hour  TWA.  and 
it  is  sslablisliing  the  PEL  in  th«  final 
rule.  NIOSH  (Ex.  »-47.  TsbJc  Nl)  afraaa 
with  the  selactioa  of  this  limit  which  is 
lh«  same  as  that  recommended  by  the 
ACCIH.  Sodium  bisulfllc  is  a  white 
crystalline  powder  and  has  an  odor  like 
that  of  sulfur  dioxide. 

The  oral  LDU  in  rats  fed  this 
■ubstenoe  is  2  f/ks  (Dow  Cheoiical 
Company  1077d.  ss  cited  In  ACGIH 
lOae/Ex.  1-0.  p.  534).  and  the 
intraperitoneal  Uk»  for  rats  is  IIS  ng/ 
k|  (Hoppe  and  CoMe  1961/Ex.  1-«60). 
Ilie  ACGIH  reports  that  sodium  bisulfite 
is  an  eye,  skin,  and  mucous  membrane 
irritant:  scute  expoeures  have  resulted 
in  mild  eye  and  respiratory  effects 
(ACCIH  19e0/Bx.  1^  p.  534). 

One  rulemaking  participant.  Mr.  Gary 
Melampy  of  the  Independent  Lubricant 
Manufacturers  Association  (ILMA). 
remarked  that  OSHA's  discussion  of  the 
proposed  limit  for  sodium  bisulfite  in  the 
preamble  failed  to  demonstrHte  an 
adequate  basis  for  the  limit.  OSHA 
notes  that  dose-response  data  to 
demonstrate  a  no-etfisct  level  are 
lacking.  The  S-mg/m*Hmit  was 
proposed  because  it  represents  a  Hmit 
below  that  established  for  physical 
irritant  particulates,  and  this  limit 
reflects  the  irritant  properties  of  sodium 
bisulfite.  In  the  pronMional  fudgment  of 
the  ACGIH  (ISeo/Ex.  1-3,  p.  S34). 
"Inhalation  of  or  contact  with  the  dust 
would  restilt  in  high  local  concentrations 
(of  sodium  bisulfitel  in  contact  with  high 
local  concentrations  of  sensitive  tissue." 
The  ACGIH  further  states  that  an 
occupational  limit  below  that  for 
physical  irritant  particulates  "seems 
definitely  in  order."  OSHA  concurs  «vith 
this  assessment 

Or.  Grace  Zlem.  an  independent 
occupational  physidaa  (Ex.  46). 
expressed  concern  about  the  adverse 
e^Kts  of  sodium  bisulfite  on  sensitized 
individuala  Although  cases  of  severe, 
and  even  lethaL  allarglc  reactions  to  this 
material  have  been  documented  from 
the  use  of  sodium  bisulfite  mM  a  food 
additive.  OSHA  does  not  believe  that 
there  is  sufBdent  information  to  use  as  a 
basis  for  an  expoeura  lioiit  to  protect 
against  inhalation-inducad  allergic 
reactions. 

OSHA  finds  that  expaeura  to  Ihia 
substance  peasants  a  significant  risk  of 
irritant  eflacts  at  high  ceocantrationa, 
and  that  theee  eflacta  conatitula 
material  impairments  of  health. 


Accordingly,  to  substantially  redooe  this 
risk.  OSHA  is  esUblishing  a  S-mg/m*»- 
hour  TWA  for  sodium  bisulfite. 
SODIUM  HYDROXIOB 

CAS:  1310-79-2:  C3Mfaical  Poniuila:  NaOH 
K&  No.  1387 

Tlw  former  OSHA  limit  for  sodium 
hydroxide  (also  known  as  caustic  soda 
or  lye)  was  2  mg/m*  as  sn  8-hoar  TWA. 
OSHA  proposed  a  2-mg/m*  ceiling  limit 
for  sodium  hydroxide,  based  on  the 
ACCIH-  and  NIOSH-recoramended 
Ihnits.  NIOSH  (Ex.  8^7.  Tsble  Nl) 
concurred  with  the  proposed  limit  and 
this  limit  is  estsblished  in  the  final  nde. 
Sodium  hydroxide  is  a  white, 
deliquescent  solid. 

Sodium  hydroxide  is  a  severe  irritant 
of  the  eyes,  mucous  membranes,  and 
skin.  Bxposore  to  sodium  hydroxide  in 
the  form  of  a  caustic  dust  irritates  the 
uppper  respiratory  tract  and  may  caose 
ulceration  of  the  nasal  passages  (AOCIH 
1988/Ex.  !-«.  p.  535).  Althou^ 
inhalation  of  sodium  hydroxide  is 
usually  of  secondary  importance  in 
industrial  exposures,  the  effects  of 
inhahng  the  dust  or  mist  vary  from  mild 
irritation  of  the  nose,  which  oocura  on 
brief  exposure  to  2  mg/m*.  to  severe 
pneumonitis,  which  occurs  at  very  high 
exposures.  The  greatest  industrial 
hazard  is  rapid  tissue  destruction  of  the 
eyes  or  skin  upon  contact  either  with  the 
solid  or  with  concentrated  solutions 
[Chemical  Hazards  of  the  Workplace. 
2nd  ed..  p.  444,  Proctor,  Hughes,  and 
Pischman  1988). 

Contact  with  the  ejres  causes 
disintegration  and  sloughing  of 
confunctival  and  ooraeal  epithelium, 
corneal  opacification,  marked  edema, 
and  ulceration:  after  7  to  13  days,  either 
gradual  recovery  begina  or  there  is  a 
progression  to  ulceration  and  corneal 
opacification.  Complications  of  severe 
eye  bums  are  symblepharon  with 
overgrowth  of  tiie  cornea  by  a 
vascularized  membrane,  progressive  or 
recurrent  corneal  ulceration,  and 
permanent  corneal  opacification 
(Proctor.  Hughes,  and  Fischman  1988.  p. 
444).  Grant  (1986/Bx.  1-975)  states  that 
sodium  hydroxide  causes  "some  of  the 
most  severe,  blinding  iniuries  of  the  ejre. 
Because  it  may  be  considered  public 
enemy  number  one  for  causing  chemical 
bums  of  the  eye.  sodium  hydroxide  has 
been  the  chemical  caustic  most 
extensively  studied  in  animal  and 
clinical  investigations."  Clinically,  the 
worat  features  of  sodium  hydroxide 
bums  of  the  eye  are  the  great  rapidity 
with  which  extreme  damage  can  be 
done  to  the  anterior  ssgiasnt  of  the  eye 
and  the  tendency  for  the  oen>ea  to 
nloerale  aad  perforate  or  to  become 
densely  vascularized  and  opaque. 


On  the  skin,  solutions  of  25  to  SO 
percent  sodium  hydroxide  cause  the 
sensation  of  irritation  within  about  three 
minutes:  with  solutions  of  4  percent  the 
sensation  of  burning  does  not  occur  until 
several  hours  later.  If  not  removed  from 
the  skin,  sodium  hydroxide  causes 
severe  bums  with  deep  ulcerations. 
Exposure  to  the  dust  or  mist  of  sodium 
hydroxide  may  cause  multiple  small 
bums  with  temporary  loss  of  hair 
(Proctor,  Hughes,  and  Fischman  1988.  p. 
445).  Nagao  and  co-workers  (1972) 
examined  skin  biopsies  from  volunteers 
who  had  had  a  1  N  solution  (equal  to  a 
4-percent  solution)  of  sodium  hydroxide 
applied  to  their  arms  for  15  to  180 
minutes.  Progressive  changes,  beginning 
with  dissolution  of  the  cells  in  the  homy 
layer  and  progressing  through  edema  to 
total  destruction  of  the  epidemiis. 
occurred  within  80  minutes  (Nagao. 
Stroud,  Hamada  et  al.  1972). 

Rats  were  exposed  to  an  aerosol  of  40 
percent  aqueous  sodium  hydroxide 
whose  particles  wrere  less  than  1  um  in 
diameter.  Exposures  lasted  for  30 
minutes  and  were  administered  twice  a 
week.  The  experiment  was  terminated 
after  three  weeks  because  two  of  the  10 
rats  died.  Histopathological  examination 
showed  mostly  normal  lung  tissue  with 
foci  of  enlarged  alveolar  septae, 
emphysema,  brondiial  ulceration,  and 
enlarged  lymph  adenoidal  tissues 
(Wands  1981b.  in  Patty'a  Industrial 
Hygiene  and  Toxicology.  3rd  rev.  ed.. 
vol.  2B.  p.  3062). 

OSHA  received  only  one  comment  on 
sodium  hydroxide,  from  NIOSH  (Ex.  isa 
Comments  on  Sodium  Hydroxide): 
NIOSH  supported  OSHA's  proposed 
limit  and  reported  that  no  new 
information  on  the  health  effects  of 
sodium  hydroxide  had  become  available 
since  the  publication  of  the  NIOSH 
criteria  document  (NIOSH  197ek/Ex.  1- 
966). 

liie  irritant  effect  of  sodium 
hydroxide  and  its  markedly  corrosive 
action  on  all  body  tissue  can  result  even 
from  brief  (one  minute  or  more) 
exposures  to  airborne  concentrations 
above  the  2-nig/m*  level:  the  acute 
nature  of  these  effects  is  evident  in  the 
studies  described  above.  Therefore. 
OSHA  concludes  that  establishing  a 
ceiling  of  2  mg/m*  is  necessary  to 
reduce  the  significant  risks  of  eye  and 
skin  bums  and  respiratory  irritation  that 
occur  as  a  result  of  very  brief  exposures 
to  the  higher  levels  of  sodium  hydroxide 
that  would  be  permitted  with  an  8-hour 
TWA  PEL  alone.  OSHA  considen  the 
irritant  effects  resulting  fivim  exposure 
to  sodium  hjrdroxide  material 
impaiiments  of  health.  In  the  final  rule. 
OSiA  is  accordingly  revising  its  former 
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8-hour  TWA  limit  for  sodium  hydroxide 
to  a  ceiling  limit  of  2  mg/m*. 
SODIUM  METABISULFTTE 

CAS:  7B81-57-4:  Clieinical  Formula:  Na,SA 
H.&  No.  1368 

OSHA  previously  had  no  exposure 
limit  for  sodium  metabisulfite.  The 
Agency  proposed  a  5-mg/m*  limit  as  an 
8-hour  TWA.  based  on  the  ACGIH 
recommendation,  and  is  establishing 
tiiis  limit  in  the  final  rale.  NIOSH  (Ex.  8- 
47,  Table  Nl)  concurred  with  the 
selection  of  this  limit  Sodium 
metabisulfite  can  occur  either  in  the 
form  of  a  soUd  or  as  white  crystals;  this 
substance  smells  like  sulfur  dioxide. 

A  two-year  study  at  the  Dow 
Chemical  Company  (1977e,  as  cited  in 
ACGIH  198e/&(.  1-3,  p.  535),  in  which 
rats  ingested  0.215  percent  sodium 
metabisulfite,  demonstrated  no  adverse 
effects  in  the  rats.  Other  animal  studies 
show  a  median  lethal  dose  of  192  mg/kg 
for  rabbits  and  115  mg/kg  for  rats  when 
sodium  metaMsulfite  is  iniected 
intravenously  (NIOSH  1973c,  as  cited  in 
ACCIH  1986/Ex.  1-3.  p.  535).  Inhalation 
of  sodium  metabisulfite  dust  is  irritating 
to  the  lungs,  nose,  and  throat  (ACGIH 
1986/Ex.  1-8.  p.  535). 

Dr.  Grace  Sean,  an  independent 
physician  (Ex.  46).  expressed  concern 
that  sensitized  individuals  may 
experience  severe  allergic  reactions  on 
exposure  to  aodiun  metabisuifite  dust 
Cases  of  severe,  and  even  fatal, 
reactions  have  been  documented  in 
individuals  exposed  by  consuming  food 
items  ooalaining  metabisulfite  additive. 
Al  this  time,  OSHA  believes  there  is 
insufficient  data  on  oral  toxicity  to  use 
as  a  basis  to  extrapolate  to  tiie  airborne 
concentration  likely  to  cause 
sensitization. 

OSHA  proposed  an  8-hour  TWA  of  5 
mg/m*  for  sodium  metabisulfite.  llie 
agency  concludes  that  establishing  this 
lindt  is  necessary  to  reduce  the  ride  of 
skin  and  eye  irritation  associated  with 
exposure  to  high  oonoentrations  of 
sodium  metabisulfite  dust  OSHA  has 
determined  that  these  effects  constitute 
msterial  impairments  of  health. 
Accordingly.  OSHA  is  promulgating  a  5- 
mg/m*  limit  as  an  8-hour  TWA  for  this 
substance. 
SULFUR  MONOCHLORIDE 

CAS:  10025-67-9;  Chemical  Formula:  SiCIt 
H.S.  No.  137B 

OSHA's  former  PEL  for  sulfur 
monochloride  was  1  ppm  as  an  8-hour 
TWA.  Based  on  tiie  ACGIH 
recommendatioa  the  Agency  proposed 
revising  this  limit  to  1  ppm  as  a  ceiling 
limit  NIOSH  (Ex.  6-47,  Table  Nl) 
concurred  with  OSHA's  proposed  limU 
for  this  sdMtance.  and  the  final  rule 


establishes  it  Sulfur  monochloride  is  an 
amber,  oily,  nonflammable,  fuming 
liquid,  and  has  a  penetrating  odor. 

Sulfur  monochloride  is  a  primary 
irritant  that  affects  the  upper  respiratory 
tract  by  releasing  hydrochloric  acid 
(HCl)  on  contact  with  moisture 
(Henderson  and  Haggard  1943g,  as  cited 
in  ACGIH  19a6/Ex.  1-3,  p.  545).  This 
same  study  noted  that  "undecomposed 
vapor  (of  sulfur  monochloride]  might 
reach  the  lungs,  in  which  case  it  would 
be  more  toxic  than  an  equivalent 
quantity  of  HCL "  The  ACGIH  (igsS/Ex. 
1-3.  p.  545)  ooQsidera  these  data 
indicative  of  a  far  greater  acute  toxicity 
for  sulfur  monochloride  than  for 
hydrochloric  acid.  Animal  toxicity 
studies  revealed  that  a  dose  of  150  ppm 
sulfur  monochloride  resulted  in  death  to 
mice  exposed  for  one  minute  (Flury  and 
Zemik  193lk/Ex.  1-979).  CaU  exposed 
to  60  ppm  aulfiir  monochloride  for  IS 
minutes  all  died  within  a  few  days,  but 
concentrations  of  12  ppm  for  15  minutes 
were  tolerated  (Henderson  and  Haggard 
1943g.  as  cited  in  ACGIH  19e6/Ex.  1-3, 
p.  545). 

A  study  by  Elkins  (19Sgg.  as  cited  in 
ACGIH  1986/Ex.  1-3.  p.  545)  of  woikere 
in  the  rabber  industry  found  that 
concentrations  of  2  to  9  ppm  sodium 
monochloride  were  mildly  irritating: 
however,  the  concentrations  to  which 
these  workers  were  exposed  may  have 
included  a  high  proportion  of 
hydrochloric  acid.  NIOSH  was  the  only 
commenter  on  sulfur  monochloride. 

The  Agency  concludes  that  the  former 
TWA  PEL  of  1  ppm  is  inadequate  to 
protect  exposed  woriiers  against  the  risk 
of  primary  irritation  that  could  occur 
upon  short-term  exposure  to  elevated 
concentrations  of  sulfur  monochloride. 
Since  2  ppm  was  reported  to  be  an  effect 
level  for  mild  irritation.  OSHA  finds  that 
revising  its  limit  to  1  ppm  as  a  ceiling 
limit  is  a  reasonable  and  necessary 
action  to  protect  workers  from  the 
significant  risk  associated  with  lung 
irritation,  which  constitutes  a  material 
impairment  of  health.  Therefore.  OSHA 
is  establishing  a  ceiling  limit  for  sulfur 
monochloride  of  1  ppm. 
SULFUR  PENTAFLUORIDE 

CAS:  5714-22-7;  Chemical  Formula:  SiFi, 
H.S.  No.  1377 

The  previous  OSHA  limit  for  sulfur 
pentafluoride  was  0.025  ppm  as  an  8- 
hour  TWA.  OSHA  proposed  revising 
this  limit  to  0.91  ppm  as  a  ceiling,  and 
NIOSH  (Ex.  fr-17.  Table  Nl)  concurred 
with  this  proposal.  The  Agency  is 
establishing  this  limit  in  the  final  rule. 
This  limit  is  consistent  with  the  ACGIH 
(1986/Ex.  1-3)  recommended  limit 
Sulfur  pentaQuoride  is  a  coloriess  gas  or 
liquid  with  a  snlfur-dioxide-like  odor. 


Sulfur  pentafluoride's  toxic  effects 
include  lung  congestion  and  lesions,  and 
pulmonary  edema.  In  a  study  in  which 
rats  were  exposed  to  sulfur 
pentafiuoride  for  16  to  18  houn.  levels  of 
0.1  ppm  caused  lung  irritation.  0.5  ppm 
resulted  in  severe  pulmonary  lesions, 
and  1  ppm  proved  fatal  (Greenbeig  and 
Lester  1950/Ex.  1-590).  One-hour 
exposures  to  10  ppm  sulfur  pentafiuoride 
resulted  in  diffuse  hemorrhagic  lesions 
in  the  lungs  of  rats,  while  rats  exposed 
to  1  ppm  for  one  hour  had  severe 
congestion  of  the  lungs.  Rats  exposed 
for  one  hour  to  0.1  ppm  showed  no 
effects.  Subsequent  examination  of  rats 
surviving  the  10-  and  1-ppm  exposures 
revealed  that  the  lungs  had  returned  to 
normal  after  24  houra  (Greenberg  and 
Lester  1950/Ex.  1-590).  Saunders. 
Shoshkes,  DeCario.  and  Brown  (1953/ 
Ex.  1-610)  esUblished  tixat  tiie  LDi.  for 
sulfur  pentafiuoride  in  rabbits  is  5JI  mg/ 
kg.  and  that  death  was  due  to  fulminant 
pulmonary  edema.  According  to  this 
study,  sulfur  pentafiuoride  does  not 
injure  the  columnar  epithelium  of  the 
respiratory  tract  and  exposiue  is  not 
followed  by  bronchopneumonia. 

Other  than  NlOSIfs  submission. 
OSHA  received  no  comments  on  its 
proposal  to  revise  the  sulfiir 
pentafiuoride  limit  to  OJOl  ppm  as  a 
ceiling.  The  OiH-ppm  ceiling  was 
selected  on  the  basis  of  evidence 
showing  that  even  brief  exposures  to  1 
ppm  caused  pulmonary  affects  in 
animals  and  prolonged  expoeures  to  0.1 
ppm  caused  lung  irritation  in  animals. 
OSHA  concludes  that  this  limit  for 
sulfur  pentafiuoride  will  reduce  the  risks 
of  irritation  and  pulmonary  effects  to 
which  workers  could  be  exposed  in  the 
absence  of  a  ceiling  limit  The  Agency 
considers  these  effects  material 
impaimients  of  health.  Therefore.  OSHA 
is  promulgating  a  ceiling  limit  for  sulfur 
pentafiuoride  of  0.01  ppm. 
TETRAHYDROFURAN 

CAS:  lOS-99^  Chemical  FonnuU:  (CiH.)iO 
HS.  No.  1387 

OSHA's  former  PEL  for 
tetrahydrofuran  was  200  ppm  as  an  8- 
hour  TWA.  The  Agency  proposed 
revising  this  limit  to  200  ppm  TWA  with 
a  15-minute  STEL  of  250  ppm  and  is 
establishing  these  limits,  which  are 
consistent  with  those  recommended  by 
tiie  ACGIH.  in  tiie  final  rule.  NIOSH  (Ex. 
8-47,  Table  Nl)  ccocurred  wiA  OSHA's 
proposal  to  add  a  STEL  for  this 
substance.  Tetrahydrofuran  is  a 
colorless  liquid  with  an  odor  like  that  of 
ether. 

This  proposed  limit  was  selected  on 
the  basis  of  extensive  data  from 
experiment^  animal  studies.  Lehmann 
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and  nury  (1M3c/Ex.  1-879)  raportad 
Irritation  of  th«  upper  respiratory  tract 
as  well  as  kidney  and  liver  injury  in  a 
number  of  animals  exposed  by 
inhalation  to  more  than  3000  ppm 
tetrahydrofuran  for  20  days,  eight  hours 
daily.  Aqueous  solutions  exceeding  a 
concentration  of  20  percent 
tetrahydrofuran  proved  irritating  to  the 
skin  of  rabbits.  One  study  (Stoughton 
snd  Robbins  193e/Ex.  l-fi07)  found  that 
tetrahydrofuran  concentrations  in 
excess  of  25.000  ppm  were  needed  to 
anesthetise  dogs.  The  anestiiesia 
process  in  these  animals  showed  a 
deUyed  induction  period  and  poor 
recovery.  In  other  studies  with  dogs 
(Zapp  1971.  as  cited  in  ACCIH  198e/Bx. 
1-3.  p.  504.  200  ppm  tetrahydrofuran  in 
daily  six-hour  Inhalation  exposures 
produced  an  observable  effect  on  the 
pulse  pressure  of  these  snimals  within 
three  to  four  weeks;  despite  an  exposure 
of  nine  weeks  at  this  dosage  level 
followed  by  three  weeks  at  nearlv  twice 
this  concentration,  no  histopathologic 
changes  were  observed  in  the  critical 
ofgans.  Studies  (Jochmann  19Sl/Bx.  1- 
1021)  in  which  tetrahydrofuran  was 
given  orally  and  peritoneally  to  a 
variety  of  laboratory  animals  resulted  in 
both  liver  and  kidney  damage:  however, 
some  of  the  effects  observed  by  this 
author  may  have  been  caused  by 
peroxide  contamination  of  the 
tetrahydrofuran.  Oettel  (as  dted  In 
ACCIH  i9ee/Ex.  1-4.  p.  864)  obaerved 
no  kidney  or  liver  damage  in  cats, 
rabbits,  rats,  or  mice  exposed  repeatedly 
by  inhalation  to  tetrahydrofuran  at 
concentrations  of  3400  to  17/)00  ppm  for 
as  long  as  six  hours.  Technicians 
Involved  in  the  experiment  of  Stoughton 
and  Robbins  (193e/Bx.  1-W7.  described 
above)  experienced  severe  headaches 
when  conducting  these  experiments. 

Dr.  Larry  Hecker,  Director  of 
Corporate  Industrial  Hygiene  and 
Toxicology  for  Abbott  Laboratories. 

commented  that  there  was  no 

toxicological  basis  to  fustify  a  STEL  for 
tetrahydrofuran  (Ex.  3-078).  However, 
08HA  believes  that  the  severe 
headaches  experienced  by  researchers 
conducting  animal  experiments 
(Stoughton  snd  Robbins  183e/Ex.  1-597) 
are  indicative  of  an  acute  effect  that 
constitutes  material  impairment  of 
health  and  is  best  svoided  by 
establishing  a  short-term  limit  08HA 
also  notes  that  the  ACCIH  [Threshold 
Limit  Values  and  Biological  Expo$un 
Indicim  for  1988-1969,  ACCIH  1988b) 
has  not  proposed  to  delete  its 
reconunended  STEL  for  this  substance. 
Therefore.  OSHA  finds  that  both  a  200- 
ppm  8-hour  TWA  and  a  2S0-ppm  STEL 
are  necessary  to  reduce  the  risk  of  long- 


term  systemic  and  acute  effects 
sssodated  with  exposure  to 
tetrahydrofuran  and  is  establishing 
these  limits  in  the  flnal  rule. 
TCTRA800IUM  PYROPHOSPHATB 

CAS:  7722-88-5:  Cheoiical  Pomula:  Na«ISOi 
H.S.Nal380 

The  OSHA  Z  tables  previously 
included  no  limit  for  tetrasodium 
pyrophosphate.  OSHA  proposed  a  PEL 
of  5  mg/m*  as  an  6-hour  TWA.  and 
NIOSH  (Ex.  6^7.  Tsble  Nl)  concurred 
with  OSHA's  proposed  limit  for  this 
substance.  This  limit  is  established  in 
the  final  nila  and  is  consistent  with  the 
ACGIH  recommendation.  Tetrasodium 
pyrophoaphate  may  occur  as  either  a 
white  powder  or  a  crvstalline  substance. 

Tetrasodium  pyropnosphate  is  an 
alkaline  duat  and  therefore  causes 
irritation  to  the  eyas  and  the  respiratory 
tract  (ACGIH  19e6/Bx.  1-3.  p.  567).  For 
this  reason,  the  ACCIH  recommended  a 
time-weighted  average  TLV  of  5  mg/m*, 
which  is  ooe-half  the  value 
recommended  for  irritant  dusts. 
NIOSH's  comments  was  the  only  one 
submitted  on  OSHA's  proposal  to  Issue 
a  5-fflg/m*8-hoar  TWA  tar  thia 
substance. 

The  Agency  concludes  that  thia 
previoualy  unn^ulated  chemical  poses  a 
significant  risk  of  eye  and  respiratory 
tract  irritation  to  workers  potentially 
•xpoeed  to  high  concentrations.  OSHA 
has  determined  that  these  irritant  effects 
represent  material  impairments  of 
health.  Accordingly.  OSHA  is 
promulgating  a  5-mg/m*e-hour  TWA 
limit  for  tetrasodium  pyrophosphate  in 
the  final  rule. 
THIOGLYGOUC  ACID 

CAS:  88-11-1:  Clwmicsl  Ponnula:  CJW)»S 
K&NaiaU 

OSHA  had  no  former  PEL  for 
thioglycolic  add.  The  Agency  propoeed 
a  1-ppm  8-hour  TWA.  with  a  skin 
notation,  for  tills  colorless  Uquid.  which 
haa  an  unpleasant  odor  NIOSH  (Ex.  6- 
47,  Table  Nl)  concurred  witi)  this 
proposal  The  1-ppm  TWA  limit  snd  the 
skin  notation,  which  are  the  same  limits 
as  reconunended  by  the  ACCIH.  are 
established  in  the  final  rule. 

A  study  by  the  Dow  Chemical 
Comoany  (lS73b.  ss  cited  in  ACGIH 
1966/Ex.  1-3.  p.  Sn)  in  which 
thioglycolic  acid  was  instilled  into  the 
eyes  of  rabbits  resulted  in  severe 
coniunctival  Inflammation  and  pain, 
dense  opadty  of  the  cornea,  and  severe 
inflammation  of  the  iris.  These  effects 
had  not  improved  14  days  after 
exposure  snd  washing  immediately  after 
exposure  did  not  modify  the  severity  of 
this  ocular  response.  A  single  dermal 
application  of  thioglycolic  add  to  rabbit 


skin  caused  necrosis  within  Ave  minutes 
and  was  accompanied  by  hyperemia 
and  edema.  The  IDm  for  a  10-percent 
solution  applied  percutaneously  was  846 
mg/kg  for  rabbits  (ACGIH  10e8/Ex.  1-3): 
further  studies  by  Dow  (1973b,  as  dted 
in  ACGIH  IQOe/Ex.  1-3.  p.  571).  in  which 
female  rats  were  fed  a  single  oral  dose 
of  a  10-percent  solution  of  thioglycolic 
add.  showed  that  this  dose  resulted  in 
death  at  the  level  of  125  mg/kg.  Autopsy 
revealed  damage  to  the  Uver  and 
gastiointestinal  trmcL  Fassett  (1963b.  as 
dted  in  ACGIH  1986/Bx.  1-3,  p.  571) 
reported  that  the  oral  LOU  tot  undiluted 
thioglycolic  add  in  rats  was  80  mg/kg, 
and  that  a  10-percent  solution  applied  to 
the  skin  of  guiioea  pigs  caused  fatalities 
at  doses  of  less  than  5  ml/kg.  Symptoms 
prior  to  death  induded  gasping, 
convulsions,  and  weakness. 

No  rulemaking  partidpants,  other 
than  NIOSH,  commented  on  OSHA'a 
proposal  to  establish  a  1-ppm  6-hour 
TWA  limit  for  thioglycolic  add.  The 
evidence  described  above  deariy 
demonstrates  that  this  substance  is  a 
potent  irritant:  accordingly,  OSHA  finds 
that  a  limit  on  airborne  expoaure  is 
necessary  to  protect  workers  bom  the 
risk  of  eye  and  skin  irritation  and 
systemic  effects,  which  constitute 
material  impairments  of  health. 
Therefore,  OSHA  is  esUbUshlng  a  1- 
ppm  8-hour  TWA  limit  for  this 
substance.  In  addition,  the  animal 
evidence  shows  that  thioglycolic  add 
solutions  readily  penetrate  the  skin  in 
lethal  quantities  (the  dermal  LDu  in 
rabbits  is  848  mg/kg).  Thus.  OSHA  finds 
that  a  skin  notation  is  necessary  to  limit 
dermal  oontrad  and  is  adding  this 
notation  to  its  limit  for  thioglycolic  add. 
1,2.4-TRlCHLOROBENZENE 

CAS:  120-82-1:  Oiemical  Forranla:  CtHiCU 
US  Na  1408 

OSHA  formeriy  had  no  limit  for  1.2.4- 
trichlorobenzene  and  proposed  to 
establish  a  limit  of  5  ppm  as  a  ceiling  for 
this  substance.  NIOSH  (Ex.  6-47,  Table 
Nl)  concurred  with  this  proposal.  The 
final  rule  establiriies  this  limit,  which  is 
consistent  with  the  ACGIH 
recommendation.  l.Z4-Trichlorobenzene 
is  a  coloriess,  stable  liquid  at  room 
temperature,  with  an  odor  similar  to  that 
of  o-dichlorobenzene. 

The  inhalation  toxidty  of  1.2.4- 
Trichlorobenzene  was  studied  by  Treon 
(1950,  as  dted  in  ACGIH  1966/Ex  1-3.  p. 
593),  who  determined  that  the  target 
organs  of  exposure  in  cats,  dogs,  rats, 
rabbits,  and  guinea  pigs  induded  the 
liver,  kidneys,  ganglion  cells  at  all  brain 
levels,  and  mucous  membranes. 
Irritation  of  the  lungs  and  changes  in 
respiration  were  seen  in  animals  that    , 


later  died  as  a  result  of  exposure. 
Browm.  Muir,  and  Thorpe  (1960/Ex.  1- 
537)  reported  that  1,2.4- 
trichlorobenxene's  single-dose  oral 
lDt»  is  756  mg/kg  for  rats  and  786  mg/kg 
for  mice.  The  acute  percutaneous  lA* 
for  rats  was  6139  mg/kg.  Sublethal  doses 
administered  repeatedly  to  guinea  pigs 
caused  liver  damage;  acute  and  short- 
term  (15  six-hour  exposures  to  70  to  200 
ppm)  inhalation  studies  failed  to  kill 
these  animals  (Gage  1970/Ex.  1-316).  In 
a  separate  study  reported  on  by  Rowe 
(1975,  as  dted  in  ACGIH  19ee/Ex.  1-3.  p. 
993),  20  male  rats.  4  rabbits,  and  2  dogs 
were  exposed  at  levels  of  30  or  100  ppm. 
1,2,4-trichlorobenzene  for  seven  hours/ 
day,  five  days/week,  for  a  total  of  30 
exposures  in  44  dajrs.  No  adverse  effects 
were  detected  in  exposed  animals 
belonging  to  30  spedes  as  a  result  of 
exposure  to  30  ppm,  with  the  exception 
of  an  elevation  of  urinary  porphyrins  in 
the  rats  at  days  IS  and  30  of  exposure.  A 
second  inhalatioa  study  was  perfonned 
with  1.2,4-trichlorobenzene  administered 
seven  hours/day,  five  days/week  for  26 
consecutive  weeks  (Coate.  Schoenfisch. 
Busey,  and  Lewis  1977,  as  dted  in 
ACCIH  tanfEx.  1-3.  p.  593).  Thirty  rats, 
16  rabbita,  and  9  monkeys,  all  males 
were  exposed  at  0, 25, 50,  orlOO  ppm. 
Microarapic  changes  were  seen  in  the 
parench^nai  ceUs  of  the  livers  and 
kidneys  of  all  rats  after  weeks  4  and  13 
of  exposure  to  1.2,4-trichlorobenzene, 
but  no  adverse  effects  were  seen  in  any 
of  the  other  spedes. 

In  workers  exposure  to  1,2,4- 
trichlorobennne  caused  dermal 
irritation,  whidi  may  have  been 
atttibutable  to  die  defattii^  action  of 
this  chemical  (Powers,  Coate.  and  Lewis 
1975/Ex.  1-Ke),  and  in  some  cases, 
exposure  levels  of  3  to  5  ppm  caused  eye 
and  throat  iiTitation  (Rowe  1975,  as  dted 
in  ACGIH  1988/Ex.  1-S,  p.  89S).  NIOSH 
was  the  only  ndemaUng  participant  to 
submit  comments  on  1.2,4- 
trichlorobenaeae. 

Hie  Agency  condudrs  that  die  Ffl 
being  estabUahed  today  wiU  protect 
woriiers  from  the  risk  of  eye.  thraaL  and 
dermal  iiriUtian  associated  widi 
exposure  to  this  aufastanor.  these 
adverse  eflects  lepieaent  osaterial 
irapainaents  of  health.  To  afford 
workers  this  proteolloB,  OSHA  is 
promulgating  a  calling  limit  of  5  ppm  far 

TREIKnAMINB 

CA&  121-44-8;  Cheoricri  Pbramia:  CM,V* 
KS.  No.  1408 

OSHA  pnvioualy  had  a  Umlt  of  2S 
ppm  TWA  ior  tiieth^amine.  Baaed  on 
tbeAlXaHaBConiaendation.flia 
Afency  prapoaad  iwisiBg  tUa  JiBit  to  10 
ppm  as  a  TWA  and  15  ppm  as  a  15- 


minute  STEL  for  this  colorless  liquid 
with  a  strong,  ammonia-like  odor. 
NIOSH  (Ex.  8-47,  Table  Nl)  concurred 
with  this  proposal  and  OSHA 
establishing  these  limits  for 
triethylamine. 

Exposure  to  triethylamine  is 
associated  with  pulmonary,  skin,  and 
eye  irritation  and  central  nervous 
system  effects.  Guinea  pigs  exposed  for 
30  minutes  to  a  concentration  of  2000 
ppm  triethylamine  survived,  but  four  of 
six  animals  died  when  exposed  to  this 
level  for  two  hours;  two  of  six  guinea 
pigs  died  during  a  four-hour  exposure  to 
a  concentration  of  1000  ppm.  but  all 
survived  similar  exposures  at  the  250- 
and  500-ppm  levels  (Carpenter,  Smyth, 
and  Shaffer  1948/Ex.  1-892).  The  ^aOe- 
dose  oral  1A«  value  in  rats  is  0.46  g/kg 
(range:  G.2S  to  0,85)  (Smyth.  Carpenter, 
and  Weil  1951  /Ex.  1-439).  These 
investigators  also  reported  that 
triethylamine  readily  penetrated  rabbit 
skin  on  contact  with  an  IDm  value  of 
0.57  ml/kg  (range:  036  to  0M\:  sldn 
irritation  and  eye  ln}ary  were  also  noted 
from  contact  widi  the  Uquid.  One  ctnx 
rats  died  from  an  acute  four-hour 
inhalation  exposure  to  1000  ppm 
triethylamine  (Smyth.  Carpenter,  and 
Weil  1951/Ex.  1-439).  Rabbits  exposed 
repeatedly  to  a  level  of  SO  ppm  exhibited 
marked  irritation  of  the  cornea  and  of 
pulmonary  tissue  (Brieger  and  Hodes 
1951/Ex.  408:  Carpenter  and  Smyth 
1846/Ex.  858).  The  effects  of  repeated 
triethylamine  exposure  correspond  to 
those  of  ethylamine  and  dietyhylamine 
(Brieger  and  Hodes  igSl/Ex.  1-408). 
Trie^ylamine  was  also  found  to  iidiibit 
monoamine  oxidase  activity,  resulting  in 
central  nervous  system  stimulation  (De 
Bruin  1978/Ex.  1-885). 

OSHA  received  a  comment  on  its 
proposal  to  revise  the  limit  for 
triethylamine  from  Mr.  HJL  Thompson. 
Corporate  Industrial  Hygienist  for 
Cateipiller,  Ina  (Ex.  3-349).  who  agreed 
that  the  25-ppm  PEL  is  too  high,  but 
recommended  that  OSHA  establish  a  15- 
ppm  TWA  and  a  25-ppm  STEL  He 
stated  that  in  his  experience,  where 
triediylamine  is  used  as  a  catalyst  in  the 
making  of  foundry  cores.  16  ppm 
"produces  no  irritation  or  "halo'  effect" 

OSHA  appreciates  the  suggestion 
made  by  Mr.  Thompson;  however,  the 
Agency  is  concerned  that  his  suggestion 
STEL  af  25  ppm  is  not  suffidendy 
protective,  given  that  rabbits  exposed 
repeated^  to  SO  ppm  exhibited  marked 
irritation  of  the  oomea  and  pulmonary 
tissue.  06HA  judges  that  a  aomewhat 
greater  margiBtif  safety  is  called  for  to 
protect  aogiMoyees  wdie  may  regulariy  be 
exposed  to  short-tennalevated 
oancentraUans  of  Mediylamme. 


TlierefGre.  OSHA  is  establishing  the 
limits  originally  proposed  for 
triethylamine.  which  are  10  ppm  as  an  8- 
hour  TWA  and  15  ppm  as  a  15-minute 
STEL  The  Agency  bebeves  Uiat  these 
limits  are  necessary  to  reduce  the 
significant  risk  of  irritation,  which 
constitutes  a  material  impairment  of 
health  that  is  assodated  with  exposure 
to  this  substance. 
VANADIUM  {V,Ck)  DUST.  RESPIRABLE 

CAS:  1314-62-1:  Oiemical  Formula:  ViCX 
HS.  No.  1421 

The  former  OSHA  PEL  for  vanadium 
pentoxide  dust  was  a  ceiling  of  0.5  mg/ 
m*.  The  Agency  proposed  a  limit  of  OJOS 
mg/m*  as  an  g-hour  TWA  for  the 
respirable  dust  of  vanadium,  as 
vanadium  pentoxide.  and  is  establishing 
this  limit  today  in  its  final  rule.  This 
limit  is  the  same  as  that  reconunended 
by  the  ACGIH.  Vanadium  pentoxide  is  a 
yellow  to  rust  brown  crystalline 
compound. 

Several  studies  indicate  that  OSHA's 
current  exposure  limit  is  insuffident  to 
prated  exposed  workers  against 
vanadium  dust's  respiratory  effects, 
which  include  brondiitis,  emphysema, 
tracheitis,  pulmonary  edema,  and 
bronchial  pneumonia.  According  to 
Hudson  (1964/Ex.  1-880).  vanadium  is 
poisonous  to  all  animals  by  all  routes  of 
administration.  The  LDb*  in  rabbits 
injected  intravenously  was  1.5  mg/kg. 
and  rats  fed  25  ppm  demonstrated  toxic 
responses  «vithin  a  short  time  (Hudson 
1964/Ex.  1-880). 

Seven  cases  of  upper  respiratory  trad 
irritation  were  reported  in  boiler 
deaners  exposed  to  concentre tians 
ranging  from  2  to  85  mg/m*  vanadium 
pentoxide  dust  (S)6berg  1951/Ex.  1-437). 
WiUiams  (19S2/Ex.  1-456)  rqiorted  ei^t 
cases  of  vanadium  poisoning  in  workers 
deaning  boilers  in  an  atmosphere 
ranging  from  30  to  104  mg/m*.  Gul'ko 
(1958.  as  dted  by  Hudson  1964/Ex  1- 
880)  observed  eye  and  brondiial 
irritation  in  workers  exposed  to  0.5  to 
22  mg/m*.  A  stiidy  by  Lewis  (1959/Ex. 
1-345)  indicated  that  workers  exposed 
to  levels  of  0.2  to  0.5  rag/m*  experienced 
a  hitler  jncidenne  of  respiratory 
symptoms  than  did  controls.  Tebrock 
and  Machle  (1968/Ex.  lr-446)  reported 
that  workers  exposed  to  average 
concentrations  of  1.5  mg/m*  vanadium 
pentoxide  in  a  mixed  dust  developed 
coajunctivitis,  tracheobronchitis,  and 
dermatitis.  A  sin^  average  eight-hour 
exposure  to  0.2  n^m*  respirable 
vanadium  dust  caused  Bewn  upper 
respirateiy  trad  initatioa  in  fiw  human 
volunteers,  and  two  other  subjects 
exposed  to  a  (U-ag/ni*  coQoentratioB 
also  dewelaped  delayed  ooH^  and  an 


2471  P«d««I  Ragbtar  /  Vol.  54.  No.  12  /  Thur»d«y.  lanuary  19.  1990  /  Rules  and  RegulaHoin 


Fedwl  Ragbter  /  Vol.  54.  No.  12  /  Thursday.  January  19,  1999  /  Rules  and  RegulatioM  2477 


IncrsaM  In  mucou*  production  (Zeni 
and  Ban  1867/Bx.  1-4061 

NI06H  (Bx  8-47.  Table  NT:  1>.  D.  S- 
90)  recommended  •  celling  limit  of  0.06 
BM/m*  for  ■  15  minute  period  for  ihU 
mmtenoe.  The  Workers  Institute  for 
Safely  and  Health  (WISH)  (Ex.  116.  pp. 
S3)  supported  NIOSH's 
recommendation. 

In  the  final  rule.  OSHA  is  esUblishing 
a  limit  of  006  mg/m  ■  as  an  e-bour  TWA 
for  resplrable  vanadium  dust,  measured 
as  vanadium  pentoxide.  The  Agency 
concludes  that  this  limit  will  prevent  or 
Mibslantially  reduce  the  risks  of  eye  and 
bronchial  irritation,  respiratory 
■ymptoms,  conjunctivitis,  and  coughing 
Been  in  workers  exposed  at  levels 
ranging  from  ai  to  22  mg/m*.  OSHA 
considers  these  exposure-related  effects 
material  impairments  of  health. 
VANADIUM  (V,0.)  PUMB 

CA&  1314-6^1;  Chamical  Formula:  VtCX 
H.S.  No.  1422 

OSIIA'S  former  PEL  for  vanadium 
pentoxide  fume  was  0.\  mg/m*  as  a 
ceiling  limit.  The  Agency  proposed  to 
revise  this  limit  to  a06  mg/m*  as  an  8- 
hour  TWA.  based  on  the  ACGIH 
recommendation.  OSHA  is  establishlnt 
this  hmit  in  the  final  rule. 

Vanadium  pentoxide  fume's  chief 
toxic  effects  are  manifested  in  the 
respiratory  passages:  bronchitis, 
emphysema,  tracheitis,  pulmcmary 
edMM.  and  bronchial  pneumonia  can 
result  firom  expoeure.  According  to 
Hudson  (1984/Bx.  1-860).  vanadium  is 
poisonous  to  sll  snimals  by  all  routes  of 
administration.  The  LDm  In  rabbits 
infected  Intravenously  Is  1.5  mg/kg.  and 
rats  fed  25  ppm  demonstrated  toxic 
responses  within  a  short  time  (Hudson 
10e4/Bx.  1-880). 

Seven  cases  of  upper  respiratory  tract 
irritation  wrere  reported  in  boiler 
cleaners  expoeed  to  concentrations  of 
from  2  to  85  mg/n>*  vanadium  pentoxide 
hmte  (Sidbeff  1961/Ex.  1-437).  Williams 
(1962/Bx.  1-488)  reported  eight  cases  of 
vanadium  poisoning  In  workers  cleaning 
boilers  In  an  atmosphere  ranging  from 
SO  to  104  mg/m*.  Gul'ko  (lOSO.  as  died 
by  Hudson  liMM/Ex.  1-880)  observed  eye 
and  bronchial  Irritation  In  «vorkers 
exposed  to  0.5  lo  2.2  mg/m*.  A  study  by 
Lewis  (1S64/BX.  1-345)  indicated  that 
workers  expoeed  to  levels  of  0.2  to  0i5 
mg/m*  experienced  s  higher  incidence  of 
respiratory  symptoms  than  did  controls. 
Tebrock  end  Machle  (1988/Bx.  1-446) 
reported  that  workers  expoeed  to 
average  ooooentratlons  oif  1.5  mg/m* 
vanatUun  pentoxide  in  a  mixed  dust 
developed  oon)unctivltis. 
Irachaobroachitis.  and  dermatitis.  A 
sinaie  avarags  ei^l-hour  expoeure  to  0l2 
mg/Bi*  respirsble  vanadium  dust  caused 


severe  upper  respiratory  tract  irritation 
in  five  human  volunteers,  and  two  other 
subjects  expoeed  to  a  ai-mg/a* 
concentration  also  developed  delayed 
cough  and  an  Increese  in  mucous 
production  (Zenx  and  Berg  1967/Ex.  1- 
406). 

NIOSH  (Ex.  8-«7.  Table  N7) 
recommended  a  IS-minute  ceiling  limit 
of  0.06  mg/m*  for  vaitadium  fume  as 
vanadium  pentoxide.  However.  OSHA 
is  concerned  about  cumulative 
exposures  below  the  former  0.1  mg/m* 
ceiling,  and  the  Agency  concludes  that 
the  TWA  limit  originally  proposed  will 
protect  workers  from  the  signiflcanl 
risks  of  eye.  skin,  and  upper  respiratory 
tract  irritation:  conjunctivitis:  pulmonary 
damage:  and  systemic  poisoning 
associated  with  exposure  to  vanadium 
pentoxide  fume  at  even  brief  excursions 
lo  higher  levels.  The  Agency  considers 
these  irritant  and  systemic  effects  to  be 
material  Impairments  of  health. 
Accordingly.  OSHA  Is  establishing  s 
PEL  of  0.0S  mg/m*  as  an  8-hour  TWA  for 
this  substaace  In  today's  rale. 
VINYL  ACETATE 

CAS:  106-06-t:  C3>eraical  Formula: 

CHi^XXX»-CHi 
H.&N0.1424 

There  was  no  previous  OSHA  limit  for 
vinyl  aceuie.  OSHA  propoaad 
estabttshlnfl  a  lO-ppm  TWA  and  a  20- 
ppa  8TEL  for  this  substance,  based  on 
the  ACGIH  recommendation,  and  the 
final  rule  esUblishes  these  limits.  Vinyl 
scetate  Is  s  volatile  liquid  that  f 

polymerises  In  light  lo  s  coloriess, 
transparent  mass  and  usually  contains 
an  Inhibitor,  such  as  hydroquinone. 

The  basis  for  the  proposed  Umits  is  an 
epidemiologic  report  by  Deese  and 
loyner  (IMO/Bx.  1-412)  describing  15 
years  of  industrial  experience  with  vinyl 
acetate  production.  These  authors 
reported  thai  vinyl  acetate  is  not  a 
significant  irritant  at  exposure  levels  of 
6  lo  10  ppm  but  causes  cough  and 
hocuseness  st  around  22  ppm.  They  also 
found  no  evidence  of  sdverse  chronic 
effects  resulting  from  exposure  to  S  to  10 
ppm.  as  determined  from  medical 
records  and  examinations.  While 
conducting  air  sampling  for  the  study, 
the  primary  author  (Deese)  experienced 
hoarseness  st  concentrsllons  of  4.2  lo 
5.7  ppm.  snd  eye  irritation  at  5.7  to  6.8 
ppm.  Three  chemical  operators  and  one 
technician  did  not  report  any  subjective 
responses  si  these  levels.  The  ACGIH 
(108e/Ex.  1-8.  p.  821)  siso  died  a 
personal  communication  from  the 
Mellon  bistituta  (1088)  sUtii^  that  vinyl 
acetate  concentrations  of  leas  than  5 
ppm  are  delectable  by  odor,  although 
some  hMlividuals  may  detect  the  odor  at 
concentrations  of  0.5  ppm  (Mellon 


buUtute  1968,  as  died  by  ACGIH  1986/ 
Ex.  1-3.  p.  621). 

fnOSH  (10781.  as  died  in  ACGIH 
1086/Ex.  1-3.  p.  621)  reviewed  these 
data  and  concluded  that  the 
recommended  exposure  limit  be 
designed  to  protect  even  Ihe  most 
sensitive  individuals  from  sensory 
irritant  effects.  Since  the  lowest  level 
reported  to  cause  upper  respiratory  tract 
irritation  was  4.2  ppm  (Deese  and  Joyner 
1960/Ex.  1-412),  NIOSH  recommended 
thai  workplace  exposure  not  exceed  4 
ppm  measured  over  a  IS-minute  period. 
In  Its  prehearing  submission  (Ex.  8-47, 
Table  N2),  NIOSH  continued  to 
recommend  its  eariier  limit. 

The  NIOSH  REL  of  4  ppm  (ceiling) 
relies  on  a  report  concerning  the 
experience  of  a  single  individual:  In 
contrast,  the  limits  being  estabhshed 
today  are  based  on  a  15-year 
epidemiology  study  that  suggests  that  a 
10-ppm  TWA  and  a  20-ppm  STEL  will 
provide  protection  against  the  risk  of 
Irritation  assodaled  with  exposure  to 
vinyl  acetate  at  hi^er  levels.  OSHA 
considers  the  irritation  caused  by 
exposure  to  vinyl  acetate  a  material 
impairment  of  health.  Therefore,  the 
A^ncy  is  promulgating  this  8-hour 
TWA  and  STEL  combination  as  the 
revised  limits  for  vinyl  acetate. 
VM  a  P  NAPHTHA 

CAS  Na  8032-32-4;  Cbraucal  Formula:  Done 
H&  Na  14a 

OSHA  formerly  had  no  PEL  for  VM  8 
P  (Varnish  Markers'  and  Printers') 
naphtha.  The  Agency  proposed  to 
establish  an  8-hour  TWA  of  300  ppm 
and  a  STEL  of  400  ppm  for  this 
substance.  NIOSH  (Ex.  8-«7.  Table  N') 
concurred  with  these  limits,  which  art 
based  on  the  ACGIH  TLVs.  These  lipiiu 
are  established  in  the  final  rule.  VM  ft  P 
naphtha,  also  known  as  ligroln.  Is  a 
colorless,  fiammable  liquid. 

A  study  in  which  rats  and  beagles 
received  inhalation  doses  of  500  pfim 
VM  ft  P  naphtha  for  30  hours  per  v/eek 
for  13  weeks  resulted  in  no  chronic  or 
latent  effects  (Carpenter.  Kinkead, 
Geary  et  al.  1075a/Ex.  1-302).  These 
authors  also  noted  thai  Ihe  acute 
toxldty  of  VM  ft  P  naphtha  for  rats  and 
other  spedes  was  four  times  greater 
than  thit  of  rabber  solvent  naphtha, 
which  has  a  limit  of  400  ppm.  Carpenter 
and  assodales  (1975a /Ex.  1-302)  also 
reported  on  an  experiment  in  which  rats 
lost  coordination  and  went  Into 
convulsions  within  15  minutes  during 
exposures  to  saturation  concentrations 
at  ambient  room  temperature.  The  4- 
hour  Inhalation  LCm  was  3400  ppm.  and 
the  aocUmated  rats  survived  5800  ppm 
for  six  hours. 


Seven  human  volunteers  exposed  to 
880  ppm  VM  ft  P  naphtha  for  15  minutes 
reported  upper  respiratory  tract  eye. 
and  nose  irritation,  in  addition  to 
olfactory  fatigue  (ACGIH  igOO/Ex.  1-3. 
p.  631).  Elkins  (lOSOd,  as  died  in  ACGIH 
1986/Ex.  1-3,  p.  631)  noted  one  case  of  a 
worker,  exposed  lo  levels  of  VM  ft  P 
naphtha  averaging  800  ppm,  who 
developed  unsp>ecified  chronic  ejects. 
Elkins  also  reported  that  Ihe  VM  ft  P 
naphtha  level  producing  significant 
irritation  in  human  volunteers  was 
about  half  as  great  for  this  form  of 
naphtha  as  for  rabber  solvent  naphtha. 

The  Agency  concludes  that  the  300- 
ppm  TWA  is  necessary  to  protect 
workers  against  the  risk  of  possible 
chronic  effects  associated  with  naphtha 
exposure.  In  addition,  OSHA  finds  that 
a  STEL  is  necessary  to  prevent  upper 
respiratory  tract  and  eye  irritation, 
which  are  considered  by  OSHA  to  be 
material  impairments  of  health  that  have 
been  demonstrated  to  occur  on  short- 
term  exposure  lo  880  ppm  VM  ft  P 
naphtha  (ACGIH  lOOO/Ex.  1-3.  p.  631): 
the  proposed  300-ppm  TWA  limit  alone 
would  permit  such  excursions. 
Therefore.  OSHA  Is  establishing  both  a 
300-ppm  8-hour  TWA  and  a  400-ppm 
STEL  for  VM  ft  P  naphtha  in  the  final 
rule. 
XYLENE&  (0-,  m-,  AND  p-ISOMERS) 

CAS:  1330-20-7:  Chemical  Formula: 

CH.(CH>)t 
H.S.  No.  1431 

The  previous  OSHA  limit  for  the 
xylenes  was  100  ppm  as  an  6-hour  TWA. 
Based  on  the  ACGIH  recommendation. 
OSHA  proposed  to  revise  this  limit  to  a 
TWA  of  100  ppm  and  a  15-minule  STEL 
of  ISO  ppm.  NIOSH  (Ex.  8-17,  Table  Nl) 
as  well  as  the  AFLr<:iO  (Ex.  194) 
concurred  with  these  limits,  and  they 
are  established  in  the  final  rule.  The 
xylene  isomers  are  clear,  flammable 
liquids  with  an  aromatic  hydrocarbon 
odor. 

Rats  and  rabbits  exposed  to  a  mixture 
of  xylene  isomers  at  a  concentration  of 
690  ppm  for  eight  hours  daily,  six  days 
per  week  showed  no  blood 
abnormalities,  but  rabbits  exposed  on 
the  same  regimen  at  1150  ppm  for  55 
days  showed  a  decrease  in  red  and 
white  blood  cell  counts  and  an  increase 
in  platelet  count  (Fabre  and  Truhaut 
1954,  as  died  in  ACGIH  1986/Ex.  1-3,  p. 
637). 

Studies  of  workers  exposed  to  xylene 
revealed  headache,  fatigue,  lassitude, 
irritabiUty,  and  gastrointestinal 
disturbances  as  the  most  common 
symptoms  (Gerarde  1960d/Ex.  l-738a). 
At  unspecified  exposure  levels. 
Browning  (1965b/Ex.  1-1016)  also  noted 
gastrointestinal  disturbances,  in 


addition  to  kidney,  heart  liver,  and 
neurological  damage:  blood  dyscrasias, 
some  of  which  resulted  in  death,  were 
also  reported  in  these  workers.  A  study 
by  Nelson,  Enge,  Ross  et  al.  (1943/Ex.  1- 
66),  in  which  human  volunteers  were 
exposed  to  200  ppm  xylene,  found  eye. 
nose,  and  throat  irritation  in  the  subjects 
at  this  level  of  exposure. 

NIOSH  developed  a  criteria  doNCument 
for  xylene  in  1975  (NIOSH  1975:  as  cited 
in  ACGIH  1986/Ex.  1-3.  p.  637).  in  which 
the  woric  of  Moriey.  Eccleston,  Douglas, 
and  colleagues  (1970/Ex.  1-794)  was 
discussed).  These  authors  observed  liver 
dysfunction  and  renal  impairment  in 
three  workers  overexposed  lo  xylene 
(estimated  concentration  of  10,000  ppm). 
One  of  these  woricers  died,  but  the 
others  recovered  slowly.  Furniture 
polishers  were  reported  by  Matthaus 
(1964/Ex.  1-830)  to  have  suffered 
corneal  damage  as  a  result  of  exposure 
to  xylene  at  unknown  concentrations. 

One  other  commenter,  Stanley  L 
Dryen  of  Chevron  Corporation  (Ex.  3- 
896,  p.  15),  objected  to  OSHA's  issuing 
of  a  STEL,  stating  that  there  was  no 
basis  for  one.  OSHA  disagrees  and 
points  out  that  a  100-ppm  TWA  limit 
alone  would  permit  short-term  exposure 
to  several  hundred  ppm  xylene,  well 
above  the  200-ppm  level  reported  to  be 
irritating  as  a  result  of  short-term 
exposures.  OSHA  notes  that  NIOSH 
also  recommends  a  short-term  limit  to 
supplement  the  TWA. 

After  reviewing  this  evidence,  OSHA 
concludes  that  both  a  TWA  and  a  STEL 
are  necessary  to  prevent  the  risks  of 
narcosis,  blood  effects,  and  irritant 
effects  at  the  elevated  levels  possible  at 
the  current  exposure  limit  The  Agency 
considers  the  effects  of  narcosis, 
irritation,  and  blood  effects  to  constitute 
material  impairments  of  health  and 
functional  capacity.^fherefore.  to  reduce 
the  risk  of  irritation  ^o  workers  exposed 
to  the  xylenes.  OSHA  is  establishing  a 
150-ppm  STEL  and  a  100-ppm  TWA  for 
xylene  isomers  in  the  final  rale. 
ZINC  CHLORIDE  (FUME) 

CAS:  7646-85-7;  Chemical  Formula:  ZnCb 
H.S.  No.  1435 

OSHA's  former  PEL  for  zinc  chloride 
was  1  mg/m  *  as  an  8-hour  TWA.  The 
Agency  proposed  a  TWA  of  1  mg/m  ', 
with  a  STEL  of  2  mg/m  *,  for  this 
substance,  based  on  the  ACGIH 
recommendation.  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  this  proposal, 
and  these  limits  are  established  in  the 
final  rule.  Zinc  chloride  fume  is  white 
and  has  an  acrid  odor. 

Zinc  chloride  fume  is  highly  caustic 
and  damages  the  mucous  membranes  of 
the  nasopharynx  and  respiratory  tract 
Exposure  to  the  fumes  of  the  zinc 


chloride  may  result  in  a  severe 
pneumonitis  that  is  caused  by  irritation 
of  the  respiratory  trad  (Gafafer  1964/Ex. 
1-1149).  One  instance  in  which  a  worker 
inhaled  zinc  chloride  fumes  resulted  in 
advanced  pulmonary  fibrosis  that  ended 
in  death  (Milliken.  Waugh.  and  Kadish 
1963/Ex.  1-751).  and  10  deaths  and  25 
nonfatal  cases  of  pneumonitis  occurred 
in  workers  caught  in  a  tunnel  when  79 
smoke  generators  caught  fire  and 
generated  zinc  chloride  fumes  (Hunter 
1955/Ex.  1-853).  Other  studies  have 
shown  that  zinc  chloride  exposures 
cause  skin  ulceration  (Sax  1957/Ex.  1- 
1095).  It  has  also  been  suggested  thai 
zinc  chloride  exposure  may  have 
chronic  effects  (Hamilton  and  Hardy 
1974b/Ex.  1-058).  In  an  investigation  of 
the  adverse  effects  of  zinc  chloride  fume 
exposures.  Ferry  (1966.  as  died  in 
ACGIH  1986/Ex.  1-3,  p.  643)  reported 
thai  no  sensory  effects  occurred  when 
30-minute  exposures  were  limiled  to  0Xf7 
and  0.4  mg/m*:  however,  this  researcher 
noted  that  these  levels  did  corrode 
metal  Other  than  NIOSH's  submission, 
no  comments  were  received  by  OSHA 
on  the  proposed  limits  for  zinc  chloride 
fume. 

OSHA  concludes  that  the  risk  of 
damage  to  the  eyes.  skin,  and 
respiratory  tract  assodaled  with  short- 
term  exposure  to  zinc  chloride  fiune. 
which  are  considered  by  OSHA  to  be 
material  impairments  of  health,  should 
be  substantially  reduced  by  establishing 
both  a  STEL  and  a  TWA.  "Therefore,  in 
the  final  rule.  OSHA  is  promulgating  a 
1-mg/m*  TWA  limit  and  2-mg/m*  STEL 
for  tiiis  substance. 

Conclusions  for  the  Group  ofSentory 
Irritants 

OSHA  finds  that  sensory  irritation 
poses  an  occupational  health  risk  to 
workers  exposed  to  these  substances  at 
the  Agency's  former  exposure  limits. 
Among  the  adverse  health  consequences 
of  exposure  to  sensory  irritants  are 
acute  breathing  difficulty,  eye  tearing, 
conjunctivitis,  sensitization,  persistent 
coughing,  and  upper  respiratory  trad 
irritation.  OSHA  has  determined  that 
these  effects  constitute  material 
impairments  of  health  and  functional 
capacity  within  the  meaning  of  the  Act 
In  addition  to  the  pain  and  suffering 
associated  with  these  signs  and 
symptoms,  workers  experiencing  irritant 
effects  find  it  difficult  iif  not  impossible 
to  concentrate  on  the  job  at  hand:  they 
therefore  work  less  safely  and  less 
productively  than  nonexposed 
employees.  Reducing  exposures  from 
levels  that  have  been  assodaled  with 
these  effects  to  levels  where  such 
consequences  are  substantially  less 
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likely  to  occur  will  raduo*  tbo  •inlflcoal 
risk  poMd  to  wroriwf  ■(  cwmt  Mvok. 
PurtlMnBoro.  many  of  the  tubstaiioaa  In 
this  fraup  haw  baan  daaniMtratad  to 
hava  advaraa  afftcta  on  i 
•yalaow.  inchidiiit  tha  i 
kidnay.  Mvar.  central  aarvoua  lyatam. 
■nd  gaatrolntasllnal  tract  06HA  findi 
that  prooiiulsatkia  of  tlM  new  or  ravlaad 
limlta  for  tha  rabataiioa*  In  thia  group 
will  also  hvthar  raduoa  tha  poasibiUty  of 
harm  to  tbaaa  oraan  ■ystaoia. 

OSHA  conchidM  that  the  health 
evidence  for  these  subetanca*  forms  a 
reasonable  basis  for  estabbshing 
revised  or  new  limits,  and  that 
astablishii^  theee  lioilts  Is  necessary  to 
reduce  the  risk  of  sensory  irritation 
effects  to  expoeed  workers.  OSHA 
concludes  that  sensory  Irritation 
constitutee  a  material  Impaiimenl  of 
health  and  functional  capacity. 


4.  Subetsncas  for  Which  LimiU  Are 
Based  on  Avoidanoe  of  Uvar  or  IfJdaay 
Effects 

introthictHfn 

The  bver  or  tlM  kkheys  are  die 
primary  target  organs  amcted  by  toxic 
exposures  to  a  number  of  industrial 
chemicals.  In  racopiltkm  of  this  target 
organ  toxicity.  OSHA  Is  aotabllshing 
new  or  revised  limits  for  17  hepeto-  or 
nephrotoxic  compounds  (12 
hepetotoxins  snd  Ave  nephrotoxlns).  Par 
these  subetances,  the  liver  or  kidney 
appears  to  be  the  organ  moet  sensitive 
to  the  effects  of  expoeure.  Thus. 
estabUshiag  permiseible  expoeure  limits 
that  are  low  enough  to  prevent  toxicity 
to  theee  taigat  organs  generally  also 
protects  other  organ  systema. 

For  seven  of  the  12  substances  for 
which  limits  were  based  on  Hver 


toxicity.  OSHA  is  lowering  the  PEL.  and 
for  three  subetances.  OSHA  Is  adding  a 
short-term  exposure  limit  For  two 
substances.  OSHA  is  sdding  s  PEL 
where  none  previously  existed.  For 
three  kidney  toxins.  OSHA  to 
establishing  new  PELs:  in  one  case.  It  to 
reducing  an  existing  TWA-PEL.  and.  In 
another  case,  it  U  reducing  Its  current 
PEL  snd  adding  s  STEL  lie  sections 
below  discuss  liver  and  kidney  toxins 
separately.  Table  C4-1  shows  these 
hepetotoxic  substances  and  their 
former,  propoeed.  and  final  rule  limits. 
CAS.  and  HS  numbers;  Table  C4-2 
provides  the  same  information  for  the 
nephrotoxlns  in  this  group. 


J  A 


1989 


UMI 


Table  C4-1. 


List  of  Substances  For  Which  Li aits  Are  Based 
Priaarily  on  Avoidance  of  Liver  Toxicity 


H.S.  MuBber/ 
Cheaical  Naae 


CAS  No. 


Forner  PEL 


Proposed  PEL 


Final  Rule  PEL 


1011  Allyl  chloride 


1072  Carbon  tetrabroaide 


1089  o-Chlorostyrene 


1108  Cyclohexanon* 


1145  Dioxane 


1168  Bjthylene  dichloride 


1205  Rydrasinc 


107-05-1     1  pp»  TWA 


558-13-4 


2039-87-4 


108-94-1     50  ppa  TWA 


123-91-1     100  ppa  TWA, 
*   Skin 


107-06-2 


302-01-2 


50  ppa  TWA 
100  ppa  STEL 
(5  ain/3  hrs) 
200  ppa  Ceiling 

1  ppa  TWA, 
Skin 


1  ppa  TWA 

2  ppa  STEL 

0.1  ppa  TWA 
0.3  ppa  STEL 

50  ppa  TWA 
75  ppa  STEL 

25  ppa  TWA. 
Skin 

25  ppa  TWA. 
Skin 

1  ppa  TWA 

2  ppa  STEL 


0.1  ppa  TWA. 
Skin 


1  ppn  TWA 

2  ppn  STEL 

0.1  ppn  TWA 
0.3  ppn  STEL 

50  ppn  TWA 
75  ppa  STEL 

25  ppn  TWA. 
Skin 

25  ppa  TWA. 
Skir 

1  ppa  TWA 

2  ppa  STEL 


0.1  ppa  TWA, 
Skin 
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Table  C4-1.   List  of  Substance*  For  Which  LiBits  Are  Based 

Prisarily  on  Avoidance  of  Liver  Toxicity  (continued) 


H.8.  HuBber/ 
Cheaical  Naae 


CAS  Mo.     Forser  PEL 


Proposed  PEL 


Final  Rule  PEL 


J  269  Methylcyclohexanol      25639-42-3    100  pp«  TWA       50  pp»  TWA 


1295  Octschloro- 

naphthalene 


.2234-13-1     0.1  mg/n   TWA, 
Skin 


1341  Propylene  dichloride      78-87-5    75  ppa  TWA 


1385  1.1.2.2-Tetrachloro- 
ethane 

1407  1,2.3-TrIchloro-^ 
propane 


79-34-5     5  ppa  TWA, 
Skin 

96-18-4     50  ppa  TWA 


0.1  ag/a"^  TWA 
0.3  aq/a^  STEL. 
Skin 

75  ppa  TWA 
110  ppa  STEL 

1  ppa  TWA, 
Skin 

10  ppa  TWA, 
Skin 


50  ppn  TWA 

0.  1  ag/a"^  TWA 
0.3  aq/a^  STEL, 
Skin 

75  ppa  TWA 
110  ppa  STEL 

1  ppn  TWA, 
Skin 

10  ppa  TWA 


OSHA's  TWA  llaits  are  for  8-hour  exposures  and  its  STELs  are  for  15  ainutes  only  unless 
otherwise  specified. 
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Tabl*  C4-2.    List  of  Substances  For  Which  Liaits  are  Based 
Priaarily  on  Avoidance  of  Kidney  Toxicity 


H.S.  Nuaber/ 
Cheaical  liaaa 


CAS  Mo.     roraer  PEL 


Proposed  PEL 


Final  Rule  PEL 


£ 


1129  1.3-Dichloropropene      542-75-6 


1132  Oicyclopentadiene 


1166  Ethyl  silicate 


1195  Hexachlorobutadlene 


1203  Hexone  (Hethyl 

isobutyl  ketone) 


77-73-6 


1  ppn  TWA, 
Skin 

5  ppa  TWA 


78-10-4     100  ppa  TWA       10  ppa  TWA 


87-68-3 


108-10-1     100  ppa  TWA 


0.02  ppa  TWA, 
Skin 

50  ppa  TWA 
75  ppa  STEL 


1  ppn  TWA.  Skin 

5  ppn  TWA 
10  ppn  TWA 
0.02  ppn  TWA 


50  ppn  TWA 
75  ppa  STEL 
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*   OSHA's  TWA  liaits  are  for  8-hour  exposures  and  its  STELs  are  for  15  ainutes  unless  otherwise 
specified. 
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Uvar  Toiddty 

DeacripUon  of  the  Health  Effects 

Although  the  praciM  mechaniims  by 
which  these  compounds  cause  liver 
damage  are  only  partly  understood,  the 
development  and  manifestation  of  liver 
toxicity  are  similar  for  all  of  them.  In 
general,  liver  toxicity  is  a  graded 
response  (i.e..  the  severity  of  the  lesion 
is  directly  proportional  to  the  intensity/ 
duration  of  exposure).  Although  many  of 
the  effects  caused  by  exposure  to  these 
substances  are  reversible,  some  are  not 

Uver  damage  is  not  a  single  entity;  the 
manner  in  which  it  is  manifested 
depends  upon  the  dose,  duration,  and 
particular  chemical  agent  involved.  For 
example,  acute  exposures  may  cause 
lipid  accumulation  in  the  hepalocytes. 
cellular  death,  and  hepatobiliary 
dysfunction.  In  contrast,  chronic 
exposures  may  lead  to  cirrhotic  changes 
and  the  development  of  neoplasms. 
Patty  accumulation  and  necrosis  can  be 
either  localized  or  widespread,  and 
chemically  induced  lesions  resulting 
from  chromic  exposures  can  cause 
marked  changes  of  the  entire  liver  (Plaa 
198e/Bx.  1-183). 

Typically,  the  earliest  and  meet 
sensitive  indicators  of  liver  toxicity  are 
alterations  in  biochemical  liver 
functions,  such  as  changes  in  specific 
enzyme  activities.  These  may  be 
accompanied  by  changes  in  the 
morphology  of  specific  organelles  in 
hepalocytes.  For  example,  relatively  low 
doses  of  halogenated  aliphatic 
hydrocarbons,  such  as  allyl  chloride, 
carbon  tetrabromide,  and  ethylene 
dichloride.  cause  an  increase  in  the 
activity  of  microsomal  mixed-function 
oxidase  enzymes.  This  increase  is 
ordinarily  accompanied  by  proliferation 
of  the  endoplasmic  reticulum. 

Many  compounds  that  damage  the 
liver,  such  as  1.1.2,2-tetrachloroethane, 
also  cause  an  abnormal  accumulation  of 
fat.  especially  of  triglycerides,  in  liver 
cells,  in  experimental  animals,  this 
effect  is  manifested  as  an  accumulation 
of  microscopic  vacuoles  In  liver  cells,  in 
humans,  however,  the  only  grossly 
detectable  manifestation  of  this  effect  is 
increased  liver  size,  which  is  an 
indication  of  severe  fat  accumulation  in 
the  liver. 

At  sufficiently  high  doses,  most 
substances  that  damage  the  liver  cause 
cell  death  that  leads  to  tissue  necrosis  or 
gangrene.  This  necrosis  may  initially  be 
localized,  but.  at  higher  or  more 
sustained  exposure  levels,  the  entire 
Uver  may  be  involved.  Moderate  to 
severe  liver  necrosis  is  usually 
accompanied  by  increased 
concentrations  of  marker  enzymes  such 
as  glutamate-pyruvate  transaminase  or 


glutamate-oxaloacetate  transaminase  in 
the  serum:  the  detection  of  these 
substances  in  the  serum  of  exposed 
individuals  can  thus  be  a  useful 
diagnostic  tooL 

Doae-Responae  Characteriatics 

The  development  of  liver  and  other 
organ  damage  in  humans  and  animals  is 
progressive:  it  begins  with  subcellular 
changes,  progresses  to  the  cellular  level, 
and  is  finally  manifested  as  whole-organ 
damage.  This  progression  is  related  to 
the  intensity/duration  of  dose  (i.e.,  as 
dose  increases,  cellular  death  becomes 
widespread  and  eventually  causes  liver 
dysfunction).  The  extent  to  which  liver 
damage  is  reversible  follows  a  similar 
continuum;  since  the  liver  can 
regenerate,  minor  cellular  damage  or 
transient  disease  states  are  usually 
reversible  if  exposure  ceases.  However, 
if  exposure  continues,  the  capacity  of 
the  liver  to  regenerate  is  exceeded  and 
permanent  damage  results.  As  is  the 
case  for  some  chemically  induced  toxic 
effects,  there  appears  to  be  a  NOE  level 
below  which  be{>atotoxic  effects  do  not 
occur. 

Tlie  following  paragraphs  describe 
OSHA's  findings  for  all  of  the 
substances  in  this  group  of  hepatotoxins 
and  discuss  the  record  evidence  and  the 
nature  of  the  material  health 
impairments  experienced  by  exposed 
workers. 

ALLYL  CHLORIDE 

CA&  107-06-1:  Chemical  Formula:  CHt  - 

CHCHiCl 
H.S.  No.  1011 

The  former  OSHA  PEL  for  allyl 
chloride  was  a  1-ppm  (3-mg/m*)  8-hour 
TWA:  the  proposed  PEL  was  also  1  ppm, 
with  a  15-minute  STEL  of  2  ppm.  NIOSH 
(Ex.  8-47.  Table  N1)  concurred  with  the 
proposed  limits.  In  the  final  rule,  OSHA 
is  establishing  an  8-hour  TWA  limit  of  1 
ppm  and  a  STEL  of  2  ppm  for  this 
substance:  these  limits  are  consistent 
with  those  of  the  ACGIR  Allyl  chloride 
is  a  colorless  Hquid  with  an  unpleasant, 
pungent  odor. 

Studies  of  animal  exposures  to  allyl 
chloride  indicate  that  this  chemical  is 
among  the  most  toxic  of  the  halogenated 
aliphatic  hydrocarbons,  producing 
mucous  membrane  irritation,  mild 
narcosis,  and.  at  higher  concentrations, 
histologic  lesions  of  the  lungs  and 
kidneys  (Adams,  Spencer,  and  Irish 
1940/Ex.  1-S84).  Even  single  exposures 
lasting  only  a  few  minutes  at 
concentrations  between  1  and  100  mg/ 
liter  (332  to  32.000  ppm)  caused  mucous 
membrane  irritation  in  various 
laboratory  animals:  at  8-ppm 
concentrations  for  five  weeks,  kidney 
and  liver  damage  were  observed 


(Adams,  Spencer,  and  Irish  1940/Ex.  1- 
584).  Further  animal  studies  have 
confirmed  liver  and  kidney  pathology  in 
many  species  (Torkelson.  Wolf.  Oyen. 
and  Rowe  1959/Ex.  1-801).  and  female 
rats  exhibited  kidney  pathology  after 
exposure  to  3  ppm  for  six  months. 

Exposures  of  SO  to  100  ppm  for  Rve 
minutes  in  humans  caused  eye  and  nose 
irritation,  and  five-minute  exposures 
below  25  ppm  have  been  associated 
with  pulmonary  irritation  (Shell 
Chemical  Corp.  1974,  as  cited  in  Ex.  ISO). 
Humans  exp<Med  to  concentrations  of  1 
to  113  ppm  showed  abnormal  liver  test 
results  (Hausler  and  Lenich  1968/Ex.  1- 
1035). 

In  a  posthearing  comment  (Ex.  ISO, 
Comments  on  Allyl  Chloride),  NIOSH 
reported  the  results  of  a  recent  National 
Cancer  Institute  monograph 
(Santodonato  et  al.  1985,  as  cited  in  Ex. 
ISO)  showing  that  allyl  chloride  is  a 
tiunor  initiator  in  mice  and  a  mutagen  in 
bacterial  test  systems.  NIOSH  (Ex.  150) 
and  Drs.  Grace  Ziem  and  Barry 
Castleman  (Ex.  114A)  discussed  recent 
epidemiological  and  clinical  studies 
from  the  People's  Republic  of  China  (He 
et  al.  1985,  as  cited  in  Exs.  114A  and 
ISO),  which  also  found  toxic 
polyneuropathy  in  workers  exposed  to 
between  2.8  and  8650  mg/m*  allyl 
chloride  for  durations  ranging  from  2.5 
months  to  6  years;  in  contrast,  workers 
at  another  facility  with  allyl  chloride 
exposures  below  25  mg/m'  for  1  to  4.5 
years  had  few  neurological  disorders, 
but  SO  percent  showed  abnormal 
electroneuromyographic  results.  Animal 
studies  confirm  this  substance's 
neuropathic  potential  (Ex.  114A  and  Ex. 
isa  Comments  on  Allyl  Chloride). 

The  Rnal  rule  establishes  an  B-hour 
TWA  limit  of  1  ppm  and  a  STEL  of  2 
ppm  for  allyl  chloride.  The  Agency 
concludes  that  both  TWA  and  STEL 
limits  are  necessary  to  protect  workers 
from  the  significant  risk  of  kidney  and 
liver  damage  and  neuropathic  effects 
which  constitute  material  health 
impairments  and  are  potentially 
associated  with  the  elevated  short-term 
exposures  to  ally  chloride  currently 
permitted  by  the  8-hour  TWA  alone. 
CARBON  TETRABROMIDE 

CAS:  558-13-t:  Chemical  Formula:  CBr* 
H.8.  No.  1072 

OSHA  formerly  had  no  limit  for 
exposure  to  carbon  tetrabromide.  The 
proposed  limits  were  0.1  ppm  as  an  8- 
hour  TWA  and  0.3  ppm  as  a  15-minute 
STEL:  the  final  rule  establishes  these 
limits,  which  are  consistent  with  those 
of  the  ACGIH.  NIOSH  (Ex.  8-47,  Table 
Nl)  concurred  with  OSHA's  proposed 
hmits  for  carbon  tetrabromide.  At  room 


tenpecataire,  pure  carbon  tetrabfoaaide 
is  a  coloriess,  nonflammable  solid. 
However,  samples  are  osaaiiy  yellow- 
brown  in  color. 

Carbon  tetrabnunide's  hepatotoxic 
effects  include  both  Catty  infiltratioa  and 
necrosis.  The  ai-ppm  and  0.3-ppm  TWA 
and  STEL  levels  were  selected  based  on 
an  observed  no-effect  level  of  0.1  ppm; 
this  finding  derivea<from  a  study  in 
which  rats  were  exited  to  cart>on 
tetrabromide  by  inhalation  for  seven 
hours  per  day,  five  days  per  week  for  six 
months  (Toricelson  and  Rowe  1981a/Ex. 
1-974).  Dr.  Grace  Ziem  (Ex.  46) 
submitted  information  to  OSHA 
showing  that  exposure  to  0.07  ppm  has 
caused  sensory  irritation  in  rats. 

The  final  rule  establishes  limits  of  0.1 
ppm  as  an  8-hour  TWA  and  0.3  ppm  as  a 
IS-minute  STEL  for  carbon 
tetrabromide.  OSHA  concludes  that 
establishing  these  limits  for  this 
previously  unregulated  chemical  wiU 
protect  workers  against  the  significant 
risk  of  hepatotoxic  effects,  which 
constitute  material  health  impairments. 
o-CHLOROSTYRENE 
CAS  aoae-87-4:  Chewicai  FormtdK  C^HiCl 
H.S.NO.108B 

OSHA  fonnerty  had  no  limit  for  o- 
chlorostyrene.  The  proposed  limits  were 
an  8-hour  TWA  of  SO  ppm  and  a  STEL  of 
75  ppm.  and  NIOSH  (Ex.  8-47,  Table  Nl) 
concurred  with  these  limits.  The  final 
rule  estoblishes  a  SO-ppm  TWA  I^L  and 
a  75-ppm  STEL,  limits  that  are 
consistent  with  thoae  of  the  ACGIR  o- 
Chlorostyrene  is  a  colorless  Uqnid  at 
room  temperature. 

In  an  unpublished  report  the  Dow 
Chemical  Coospeny  (197Sa.  as  cited  in 
ACGOi  1986/Ex.  1-3,  p.  136)  descra»es 
the  resuks  of  an  o^hloroatyrene 
inhalation  study  in  rats,  rabbits,  guinea 
pigs,  and  dogs.  Dew  exposed  the 
animals  to  an  average  cencentratioa  of 
101  ppas  for  seven  hours  daily,  five  dmy* 
per  week.  Cor  a  total  of  130  exposures  in 
180  days.  No  adverse  effects  were 
observed  in  any  species  ia  tenns  of 
appearance,  grosvtk.  behavior,  mortality, 
hemalolagy,  BUN,  alkaline  phosphatase. 
SGPT,  BSP.  organ  weights,  or  gross 
pathology  (Dow  Chemical  Company 
1978a.  as  died  in  ACGIH  1986/Ex.  1-S. 
p.  136).  Microsa^ic  exanunation  of 
animal  tiasue  rewealed  a  somewhat 
higher  incidence  of  pathological  changes 
in  the  liver  and  Udneys.  There  is 
evidence  indicatiag  that  the  warning 
properties  of  o-chloreatyrene  do  net 
permit  workers  to  be  aware  of  o- 
(^loroatyreae  ooncantralions  ef  un 
ppm.  Based  an  e-ddarastyrene's 
structural  analogy  to  styrene.  ior  wfaicfa 
short-tena  sxpoaare  of  IfOO  fpm  have 
been  demonatrated  to  praduoe    .  ^ 


neuropathic  and  narcotic  effects 
(Stewart  Dodd.  Baretta.  and  Schaffer 
19e6/Bx.  1-380),  OSHA  finds  that  a 
short-tena  limit  is  necessary.  OSHA 
received  no  comments  (other  than 
NlOSH's)  on  this  substance. 

The  final  rule  establishes  a  PEL  of  SO 
ppm  *»  an  8-hour  TWA  and  a  15-minate 
STEL  of  75  ppm  for  o-cludorostyrene. 
The  Agency  concludes  that  both  of  these 
limits  will  protect  workers  from  die 
significant  risks  of  liver  and  kidney 
damage,  narcosis,  and  neurc^Mthy  to 
which  they  could  potentially  be  exposed 
in  the  absence  of  any  OSHA  limit 
OSHA  finds  that  these  health  effiecto 
constitute  material  health  impairments 
and  that  the  TWA  and  STEL  limits  urill 
substantially  reduce  these  significant 
occupational  risks. 
CYCLOHEXANONE    ■ 

CAS:  108-84-1;  Chemical  Formula:  CiHwO 
H.S.No.1106 

OSHA's  former  limit  for 
cydohexanone  was  50  ppm  as  an  8-hour 
"TWA.  The  Agency  proposed  to  reduce 
this  limit  to  25  ppm  and  to  add  a  skin 
notation  for  this  substance.  NIOSH  (Ex. 
8-47.  Table  Nl)  concurred  with  this 
proposed  limit  The  final  rule  establishes 
an  64UMU- TWA  PEL  of  25  ppm  and 
includes  a  skin  notation.  Both  the 
ACGIH  and  NIOSH  recommend  a  time- 
weighted  average  for  cydohexanone  of 
25  ppm.  and  the  ACGIH  also 
recommends  a  skin  notation. 
Cydohexanone  is  a  white  to  pale 
yellow,  oily  liquid  with  an  ockw  similar 
to  that  of  acetone  and  peppermint 

Cydohexanone  has  been  studied  in 
several  eiqierimental  animal  species.  A 
concentration  of  2000  ppm  inhaled  for 
four  hours  was  lethal  to  one  of  six  rats; 
at  4000  ppm.  all  of  the  exposed  animals 
died.  In  rabbits,  the  dermal  LiX*  was 
1000  mg/kg  (Smyth.  Carpenter,  Weil  et 
al.  igeo/Ex.  1-442).  Rabbits  showed 
marked  irritation  and  some  corneal 
injury  ivhen  undiluted  cydohexanone 
was  instilled  in  the  eye  (Carpenter  and 
Smyth  1946/Ex.  1-859).  Guinea  pigs 
exposed  to  4000  ppm  for  six  hours 
showed  narcotic  symptoms,  lacrimation. 
salivatioo.  depression  of  body 
temperature  oad  heart  rate,  £uid  corneal 
opacity  (Specht  IkfiUer.  Valaer,  and 
Sayers  194e/Ex.  1-1179).  Rabbits 
exhibited  degenerative  changes  of  the 
Uver  and  kidneys  after  SO  daily  six-hour 
inhalatioo  expoaares  to  190  ppm  (Treon, 
Crutctf  eld.  and  iCitzmtUer  1943b/Ex.  1- 
394).  Exposures  to  300  ppm 
cydohexanone  en  Ifae  saoie  regimen 
caused  conjunctival  oangestion,  while 
exposures  to  3000  ppm  were  lethal  to 
name  of  the  expeaed  animals  (Treoa. 
Cnitchfield.  and  KitzmiDer  194Sb/Ex.  1- 
394). 


In  humans.  Nelson  and  co-workers 
(1943/Ex.  1-86)  reported  that  irritation 
caused  by  exposure  to  cydohexanone 
was  intolerable  at  50  ppm:  however,  25 
ppm  was  not  objectionable  to  OKist 
subjects  in  three-  to  five-minute 
exposures  (Nelsmi,  Enge.  Ross  et  al. 
1943/Ex.  1-66). 

OSHA  is  adding  a  skin  notation  for 
cydohexanone  based  on  this 
substance's  abiUty  to  cause  systemic 
toxicity  through  dennal  absorption.  LH. 
Hecker,  Director  of  Corporate  Industrial 
Hygiene  and  Toxicology  at  Abbott 
Laboratories,  commented  that  in  his 
opinion,  there  was  no  evidence  for 
cyclohexanone's  dermal  toxicity,  and 
thus  that  no  skin  notation  was 
necessary  (Ex.  3-678).  However.  OSHA 
has  determined,  based  on  a  review  of 
the  evidence  for  this  substance,  that 
cydohexanone  has  a  dermal  Uko  of  100 
mg/kg  in  rabbits  [Dangerous  Properties 
of  Industrial  Materials.  7th  ed..  p.  831. 
S^x  and  Lewis  1969).  The  Agency 
believes  it  appropriate  to  establish  a 
skin  notation  for  substances  posing  a 
percutaneous  hazard,  which  OSHA  is 
defining  as  any  substance  having  a 
dermal  LDm  in  rabbits  of  1000  mg/kg  or 
less.  Accordin^y.  the  Agency  is 
induding  a  sk£a  notation  for 
cydohexanone  in  the  final  rule  (see 
section  VLClB  for  a  full  discussion  of 
the  Agency's  policy  on  skin  notations). 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  for  cydohexanone  of  25 
ppm,  with  a  skin  notation.  The  Agency 
has  determined  that  these  limits  wiU 
protect  workers  frtun  the  significant 
risks  of  liver  and  kidney  damage,  skin 
and  respiratory-tract  irritation,  and 
percutaneous  absorption  associated 
%vith  exposure  to  this  substance.  OSHA 
finds  that  skin  and  req;iirat«y-tract 
irritation  and  bver  and  kidney  damage 
all  constitute  material  health 
impairments. 
DIOXANE 

CAS:  123-91-1;  Chemical  Formula: 

0(CH>CHi)iO 
KS.  No.  1145 

OSHA's  former  PEL  for  cfioxane  was 
100  ppm  us  an  8-hour  TWA,  with  a  dun 
notation.  The  Agency  proposed  a  25- 
ppm  8-hour  TWA  PEL  for  this  substance, 
with  retention  of  the  skin  notation:  these 
limits,  which  are  consistent  with  diose 
of  the  ACGIH.  are  estaUiriied  in  the 
final  rule.  NI091  (Ex.  8-47.  Table  N6A) 
agreed  with  the  selection  of  tfiis  PH. 
Dioxane  is  a  coloriess  Uqnid  with  an 
ethereal  odor. 

A  two-year  drinking  water  study 
conducted  by  the  Dow  Chemical 
Company  (1972b.  as  dted  in  ACGB4 
1986/Ex.  1-a.p.  217).  in  vAnA  male  and 
female  rats  were  given  water  containing 
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1 A  0.1,  or  aoi  percent  dloxuie.  ahowed 
that  animala  givan  tha  highast  doae 
developed  liver  and  oaaal  tumor*,  in 
addition  to  pathological  change*  in  the 
liver  and  kidney.  Rats  in  the  ai -percent 
group  showed  renal  tubular  sloughing 
and  hepatocellular  degeneration  but  no 
significant  increase  in  neoplasm*. 
Becauee  thi*  study  demonstrated 
bepato-  and  nephrotoxic  effects  at  do*e* 
10  time*  lower  than  the  doae  cauaing 
cancer  in  animal*,  the  pennissible 
exposure  lioiit  has  been  set  at  a  level 
that  will  prevent  dioxana's  liver  and 
kidney  effects.  A  study  by  Torkelson  et 
aL  (1074/Ex.  1-111)  in  four  apede*  of 
animal*  expoced  to  multiple  daily 
airborne  expoaure*  of  dioxane  at  50  ppm 
ahowed  no  gross  or  histopathologic 
organ  changes:  this  study  demonstrates 
that  the  2S-ppm  level  should  protect 
against  the  risk  of  liver  and  kidney 
effects  in  exposed  worker*.  Dioxane  ha* 
been  shovvn  in  several  studies  to  readily 
penetrate  tha  skin  of  humans  and 
animals  and  cause  liver  and  kidney 
damage  (NI06H  1977n.  p.  151,  as  cited 
in  ACGIH  lOeS/Bx.  1-4.  p.  218). 

NIOSH  (Ex.  8-47,  Table  N8A:  Tr.  3-88 
to  3-87)  concurs  with  OSHA's  exposure 
limit  for  dioxane.  but  notes  its  cancer 
potential.  The  AFL^O  (Ex.  184.  p.  A12) 
also  urged  OSHA  to  destgnata  dioxane 
a*  a  carcinogen,  a*  did  the  Intematiaoal 
Chenical  Wotkars  Union  (IV.  8-217  to 
8-218).  lARC  (1887)  ha*  cla**ified 
dioxane  a*  a  Croup  2B  (poaaiUe  human) 
carcinogen  based  on  a  finding  of 
sufficient  evidence  in  animals.  OSHA  i* 
awai*  of  the  emerging  literature  on 
dioxane'*  carcinogenic  potential  and 
intend*  to  monitor  this  substance  in  the 
future. 

Thomas  Robinson,  representing 
Vulcan  Chemicals,  stated  that  it  was 
'*mo*t  appropriate"  for  OSHA  to  adopt  a 
TWA  limit  of  25  ppm  for  dioxane  (Ex.  ^- 
877).  and  the  Halogenated  Solvent* 
Induetry  Alliance  alao  *upported 
OSHA's  proposed  PELs. 

OSHA  finds  that  the  evidence  for 
dioxane  indicates  that  it  is  a  liver  and 
kidney  toxin  at  levels  substantially 
lower  than  those  at  which  it  produces  a 
carcinogenic  response.  The  Agency 
concludes  that  an  8-hour  TWA  of  25 
ppm  for  dioxane.  with  a  skin  notation,  is 
necessary  to  protect  exposed  worker* 
againat  the  significant  risks  of  kidney 
and  liver  damage  and  cancer,  all 
material  health  impainnants  that  are 
asaodatad  with  exposure  at  levels 
above  the  new  PELs.  OSHA  has 
determined  that  the  2S-ppm  TWA  limit 
will  substantially  reduce  this  risk. 
ETHYLENE  DICHLORIDB 

CA8c  107-0S-2:  Chemical  PoroMla: 
ClCHiCHiCl 


H.S.  No.  lie* 

The  former  OSHA  standard  for 
ethylene  dichloride  (EDC)  was  SO  ppm 
as  an  8-hour  TWA.  with  a  100-ppm  STEL 
(maximum  duration  of  five  minutes  in 
any  three  hours)  and  a  200-ppm  ceiling; 
thttM  limits  were  derived  from  limits 
recommended  by  the  American  National 
Standards  Institute  in  1888.  In  188a  the 
ACGIH  reduced  it*  TLV  for  ethylene 
dichloride  to  10  ppm  a*  an  8-hour  TWA. 
NIOSH  (1878q/Ex.  1-1120  and  Ex.  8-47. 
Table  N6A)  ha*  concluded  that  ethylene 
dichloride  ehould  be  coneidered  a 
potential  human  carcinogen  and  has 
recommended  a  1-ppm  TWA  REL  and  a 
2-ppm  15-minute  short-lenn  Hmit.  OSHA 
proposed  an  8-hour  TWA  of  1  ppm  and 
a  STEL  of  2  ppm.  and  the  final  rule 
establishes  these  limits.  Ethylene 
dichloride  is  a  colorless  liquid  with  an 
odor  typical  of  the  chlorinated 
hydrocarbon*. 

Several  *tudie*  indicate  that  the 
former  OSHA  PEL*  are  insufficient  to 
protect  worker*  again*t  the  hepatotoxic 
and  carcinogenic  effect*  of  expoeure  to 
EDC  A  paper  by  Kosik  (1967/Ex.  1-182) 
reported  that  worker*  generally  exposed 
to  ethylene  dichloride  at  level*  of  10  to 
IS  ppm  but  occaaioiially  exposed  to 
level*  of  40  ppm  experiancad  increaeed 
morbidity,  dieeaee*  of  the  liver  and  bile 
duct*«  and  nervou*  •y*tem  effect*.  In 
addition.  Br*o*ow*ki  and  a**ociate* 
(1864/Ex.  1-83)  reportad  abnormal 
change*  in  the  MmKl  of  80  percent  of 
worker*  (8  of  18)  expoaad  to  EDC  levek 
of  10  ppm  and  above  (Dwoiowaki. 
Cia)ka.  Dutkiewici  et  al.  1964/Ex.  l-«3). 

Many  oommenter*  submitted 
informatioa  to  the  docket  on  ethylene 
dichloride  (Bxs.  3-024.  3-077. 3-078.  3- 
741.  3-874, 3-1174. 8-47.  and  ISO).  Most 
conunenlers  were  of  the  opinion  that  a 
permissible  exposure  limit  of  10  ppm, 
rather  than  the  proposed  1-ppm  limit 
would  provide  adequate  protection 
against  EDCs  hepatoxic  central 
nervou*  *y*tem,  and  hematopoietic 
effecU  (Ex*.  3-024,  3-677.  3-678,  3-741. 
3-874.  and  3-1174).  Several  of  the*e 
participant*  al*o  expre**ed  concern 
about  the  feaaibility  of  the  1-ppm  limit 
(Ex*.  3-624. 3-741.  and  3-874).  The 
comments  of  Richard  Obon. 
repreeenting  the  Dow  Chemical 
Company,  were  typical  of  those  of  this 
group  of  commenters.  According  to  Mr. 
Obon.  OSHA'*  propoaad  limit  wa* 
ba*ed  on  two  outdated  etudie*  (Koiik 
1867/Ex.  1-182  and  Bno«>w*ki.  Ciaika. 
Dutkiewici  et  al.  1864/Bx.  1-83)  that  are 
incomplete,  reflect  outdated  work 
practice*,  and  pr**ent  re*ult*  that  are 
ba*ad  on  efliect*  cau*ed  by  dermal  a* 
well  a*  aiibome  expoeure*  (Ex.  3-741.  p. 
52).  The  Chemical  Manufecturer* 
A**ociation  (Ex.  3-874)  pointed  out  that 


the  fob*  being  performed  by  the  workers 
monitored  in  the  Brzotowski  et  al. 
(lOM/Ex.  1-03)  study  are  no  longer 
permitted  because  EPA  has  prohibited 
the  use  of  EDC  as  a  fumigant  (Ex.  3-874). 

In  response  to  these  commenters, 
OSHA  notes  that  there  are  many  studies 
reporting  serious  EDC-related  effects 
among  workers  exposed  to  airborne 
concentrations  in  the  10-  to  15-ppm 
range.  For  example,  the  aircraft  workers 
in  the  Koxik  (10S7/Ex.  1-162)  study 
(average  8-hour  TWA  exposures  of  10  to 
IS  ppm)  experienced  increased 
morbidity  and  lost  more  workdays  than 
did  non-E£)C-exposed  workers  at  the 
same  factory.  These  workers 
experienced  high  rates  of 
gastrointestinal  disease  and  liver  and 
gallbladder  diseases:  these  symptoms 
and  diseases  are  typical  EDC  exposure 
effects.  Another  study  (Cetnarowicz 
1966)  examined  refinery  workers 
exposed  to  EDC  at  levels  ranging  from 
10  to  200  ppm  and  found  that  these 
worker*  experienced  many  of  the  same 
symptoms  a*  tho*e  seen  in  the  aircraft 
worker*.  Clinical  analy*e*  confinned 
that  the  liver  and  ga*trointe*tinal  tract 
were  the  principal  target  organ*  affected 
by  EDC  exposure.  Roeenbaum  (1947) 
al*o  reported  that  EDC  expoeure*  below 
2S  ppm  (not  further  specified)  caused 
funotiooal  nervous  system  disorders, 
including  headache,  insomnia,  and 
fatigue,  and  also  slowed  the  heartbeat 
rate  in  affected  workers. 

OSHA  finds  the  evidence  presented  in 
these  studies  consistent  biologically 
plausible,  and  convincing.  Although 
epedfic  exposure  levels  and  predse 
industrial  hygiene  measurements  are  not 
available  for  some  of  these  studies,  the 
weight  of  the  evidence  presented 
demonstrates  that  occupational 
exposures  to  EDC  at  levels  of  10  ppm  or 
somewhat  higher  (i.e..  in  the  14-  to  15- 
ppm  range)  cause  severe  health  effects 
in  specific  taiget  organ  systems  (i.e..  the 
liver  and  gastrointestinal  tract).  The 
symptom*  and  signs  of  EDCs  effects 
have  been  confinned  both  dinically 
(palpitation  of  enlarged  Uvers,  X-ray 
evidence  of  pyloric  spasms)  and  by 
laboratory  analysis  (elevated 
urobilinogen  levels,  positive  Takata-Ara 
liver  function  tests,  negative  glucose 
tolerance  teste).  Thu*.  OSHA  find*  that 
EDC*  hepatotoxic  and  ga*trointe*tinal 
effecte  dearly  warrant  a  reduction  in 
the  PEL  to  level*  *ub*tantially  below  the 
level  (10  ppm)  shown  to  cause  toxic  liver 
and  other  effecte.  In  response  to  the 
CMA.  OSHA  agrees  that  EPA's  ban  has 
eliminated  the  ramigant  expoaure* 
deecribed  in  the  Bnoxoweki  et  al.  (1854/ 
Ex.  1-83)  (tudy.  which  involved 
concomitant  dermal  expoeure*. . 


However,  OSHA  note*  that  the  dermal 
LOte  in  rabbito  i*  in  the  range  of  2.8  to 
4.9  g/kg.  indicating  that  EDC  U  not 
readily  abeorbed  t  hrough  the  *kin  in 
toxic  quantitie*.  OSHA  therefore  finds 
that,  although  dermal  expoeure 
undoubtedly  contributed  eomewfaat  to 
the  toxic  effecte  *een  in  the  woricer*  in 
the  Brzozow*ki  et  aL  (1954/Ex.  1-63) 
*tudy,  airborne  exposure  was  the 
predominant  contributor  to  these  effecte. 

Some  commenters  also  took  issue 
with  OSHA's  reference  in  the  ptopoaal 
to  EDCs  cardnogenidty.  According  to 
these  commenters  (Ex*.  3-677. 3-741. 
and  3-674),  becauee  the  NCI  bioa**ay 
(1978d/Ex.  1-047)  in  mice  and  rate 
involved  the  u*e  of  com  oil  a*  a  vehide, 
carcinogenic  re*pon*e*  may  have  been 
enhanced  In  addition,  becauee  EDC 
gavage  produced  greater  amounte  of  the 
potentially  genotoxic  glutathione 
conjugate  than  did  equivalent  inhalation 
do*e*  of  EDC  theee  oommenter*  believe 
that  route  of  adminialration  may  play  a 
critical  role  in  the  cardnogenidty  of 
EDC  and  thu*.  that  ocaqMtional 
exposure*,  which  are  predominantly  via 
inhalation,  may  not  be  carcinogenic. 

091A  te  aware  that  inhalation 
bioassay*  of  EDC  did  not  produce  a 
etatistically  *ignificant  inarea*e  in 
tumor*  in  rate  or  mioa.  However,  the 
NCI  gavage  *tudy  (IflTSd/Ex.  1-047)  was 
po*itive  in  rate  and  mice,  and 
intraperitoneal  adminiatration  of  EDC 
produced  an  elevated  increaee  in  lung 
adenoma*  in  *train  A  mice  [Health 
Assessment  Document  (HAD)  for  1.2- 
Dichloroethane  (Ethylene  Dichloride), 
EPA/O0O/S^*/O0eP,  p.  1-5.  EPA  IgSSa). 
Dermal  application  caueed  a 
statistically  significant  increase  in 
benign  lung  tumors  in  mice,  although 
this  route  did  not  cause  a  significant 
increase  in  skin  tumors.  EPA  (1985a) 
condudes  that  the  dired  and  suiqxirting 
evidence  for  the  cardnogenidty  of  EDC 
indudes: 

(1)  Multiple  tumor  types  in  oral 
bioassays  in  two  spede*: 

(2)  Sugge*tive  evidence  in  two  other 
animal  bioa**ay*; 

(3)  Demonetrated  evidence  of  reactive 
metabolite*  and  formation  of  a  DNA 
adduct:  and 

(4)  Evidence  that  EDC  te  al*o  a 
mutagen  (EPA  19e5a.  p.  1-5). 

In  poetfaearing  comment*.  NIOSH  (Ex. 
150,  Commente  on  Ethylene  Dichlmide) 
emphaeixed  that  the  NCI  bioa**ay  (NCI 
1978d/Ex.  1-047)  damon*trated  EDC- 
induced  lung  neoplaam*  and  lymph 
*ystem  cancers  in  mice  of  both  sexes, 
liver  cancer  in  male*,  and  mammary  and 
uterine  cancer*  in  female*.  The  AFL- 
CK)  alao  empha«i*ed  EDC* 
cardnogenidty  (Ex.  194).  In  rat*,  it 
producMl  cancer*  of  the  fbre*tomadi  in 


male*,  mammary  oeoplaaxoM  in  females, 
and  hemangiosarooma*  in  animals  of 
both  *exe*.  NIOSH  (Ex.  isa  Commente 
on  Ethylene  Dichloride)  concluded  ite 
commente  by  quoting  the  eummary  of 
the  lARC  (1979b.  a*  dted  in  Ex.  ISO) 
monograph  on  EDC 

There  is  nifBdent  evidence  tiiat  ethylene 
dichloride  is  cardnogenk  in  mice  and  rats.  In 
the  atMence  of  adequate  date  in  Immans.  it  is 
reasonat>le  for  pra^ical  purposes  to  regard 
ethylene  dichloride  as  if  H  presented  a 
carcinogenic  risk  to  humans. 

In  regard  to  the  techn<riogical 
feasibility  of  achieving  a  1-ppm  limit  for 
EDC  the  Chemical  Manufacturers 
Assodation  (CMA)  stetes  that 

uniform  com|riiance  with  the  proposed  PEL 
will  not  be  achieved.  Manufacturing 
operations  appear  to  be  able  to  meet  a  10- 
ppm.  iMiour  TWA  PEL  for  numy  routine 
operations.  However,  mainttwmnfry  taslcs, 
sampling,  and  loading  operations  wiU  have 
difficulty  meeting  a  10-ppm  PEL  (Ex.  3-874,  p. 
3). 

Both  the  Vinyl  Institiite  (Ex.  3-624)  and 
the  Dow  Chemical  Company  (Ex.  3-741) 
*hare  the  CMA'*  view  on  the  feaaibility 
of  achieving  the  1-ppm  limit  However. 
OSHA  note*  that  etiiylooe  dichloride  is 
manufactured  and  used  in  do*ed 
sy*tem*  (Ex.  3-874)  and  that  90  percent 
of  all  EDC  produced  in  thte  country  is 
used  captively  by  the  producer* 
themselve*  (84  percent  of  all  EDC 
produced  in  the  United  State*  i*  u*ed  to 
make  vinyl  chloride  monomer)  (EPA 
lOeSa.  p.  1-1).  Emiesions  from  dosed 
systems,  which  include  fugitive 
emissions  from  process  equipment  such 
as  pimips,  seals,  and  flanges;  emissions 
during  proce**  *ampling;  emi**ion* 
during  loading  operation*;  and 
emission*  during  maintenance 
operations,  are  all  readily  amenable  to 
control  through  the  use  of  engineering 
methods  or  inq>roved  work  practices. 
For  example,  implementation  of  a 
rigorous  sichedule  of  manual  leak 
detection  and  repair,  the  use  of  sampling 
bombs  or  ventilated  sampling  porte.  the 
u*e  of  loading  arm*  for  do*ed'4iatch 
loading  of  EDC  into  railcar*  and  tank 
truck*.  in*tallation  of  vapor  return  lines 
or  vapor  recovery  systons  on  loading 
docks,  and  installation  of  improved 
maintenance  procedure*  are  all 
inexpensive  and  effective  method*  of 
controlling  fugitive  emi**ion*  from 
process  maddneiy.  In  addition,  because 
of  the  intermittent  nonroutine,  and 
varied  nature  of  maintenance 
operations,  OSHA  tyj^caUy  permite  the 
use  of  respirator*  diuing  thie 
performance  of  maintenance  task*. 
OSHA  i*  alao  cognizant  of  the  potential 
for  feasibility  problenu  in  loading  and 
sampling  operation*.  The  Agency  will 
consider  the  use  of  respirators  for  these 


operaticms  on  a  case-by-case  baste  or, 
as  appropriate,  on  a  sector-by-sector 
baste.  However,  OSHA  finds  that  EDC 
producers  will  generally  be  able  to 
achieve  the  1-ppm  8-hour  TWA  and  the 
2-ppm  short-term  limit  by  using  readily 
available  control  technologies  and 
implementing  additional  work  practices. 
The  Agency  concludes  that  an  8-hour 
TWA  of  1  ppm  and  a  15-minute  STEL  of 
2  ppm  are  necessary  to  proted  workers 
against  the  significant  ruks  of  liver 
damage,  gastrointestinal  toxidty,  and 
cancer,  all  material  health  impairmente 
that  are  assodated  with  exposure  to 
ethylene  dichloride.  OSHA  further 
condudes  that  the  revised  limite  will 
substantially  reduce  these  significant 
occupational  risks. 

HYDRAZINE 

CAS:  302-01-2:  Chemical  Formula:  HsN-NH. 
H.&No.l2a5 

The  former  OSHA  limit  for  hydrazine 
was  1  ppm  as  an  8-hour  TWA.  with  a 
skin  notation.  OSHA  proposed  an  8-hour 
TWA  PEL  of  0.1  ppm.  also  with  a  skin 
notation,  and  the  final  rule  establuhes 
thu  limit  Hydrazine  te  an  odoriess. 
fuming,  oily  liquid  with  an  ammonia-like 
odor.  Because  of  hydrazine's  potential 
carcinogenic  hazard.  NIOSH  (1978e/Ex. 
1-263:  Ex.  8-47)  has  recommended  that 
workplace  exposures  to  hydrazine  not 
exceed  0.03  ppm,  as  determined  by  a 
two-hour  air  sample:  this  level 
represents  the  lowest  detectable 
concentration  over  this  sampling  period. 

A  hepatotoxic  response  in  mice  and 
anemia  and  weight  loss  in  dogs  were 
reported  to  occur  following  a  six-month 
exposure  to  1  ppm  of  hydrazine  for  six 
hours  per  day,  five  days  per  week,  or  to 
0.2  ppm  continuously  (Haun  and 
Kinkead  1973/Ex.  1-824).  The  ACGDi 
has  assigned  an  A2  designation  (susped 
human  carcinogen)  to  hydrazine,  based 
on  a  study  by  MacEwen.  Vemot  and 
Haun  (1979/Ex.  1-193)  showing 
significant  increases  in  nasal  tumors  in 
rate  exposed  to  1  or  5  ppm  hydrazine,  in 
thyroid  adenocarcinomas  in  rate 
exposed  to  5  ppm.  and  in  lung  adenomas 
among  mice  exposed  to  1  iHNn.  NIOSH 
(1978e/Ex.  1-283)  dtes  studies  that 
demonstrate  the  cardnogeiddty  of 
hydrazine  in  rodente  by  a  variety  of 
dose  routes.  NIOSH  (Ex.  8-47,  Table 
N6B)  believes  that  hydrazine  should  be 
labelled  a  potential  occupational 
carcinogen.  Based  on  suffident  evidence 
of  hydrazine's  cardnogenidty  in 
animals,  lARC  (1967)  classified 
hydrazine  as  a  Group  2B  (possible 
human)  cardnogen. 

The  animal  studies  conducted  by 
Haun  and  Kinkead  (1973/Ex.  1-824)  and 
by  MacEwen.  Vemot  and  Haun  (1979/ 
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Ex.  1-t»)  ciMriy  deiiMMMtr«l€  litat 
expoMira  to  liydrasln*  at  the  foroMr  1- 
ppa  PEL  praMnts  a  sigRincant  riak  of 
reapiralory  caaoar.  thnir  dtiaaaa.  and 
advaraa  bkwd  affacta;  aninala  axpoaad 
to  aifboraa  ooooaotrationa  at  tkta  levd 
have  exliibitad  all  of  theaa  raaponaoa. 
Reported  dermal  IDm*  in  rabbits  and 
doga  war*  91  and  80  m%Jkg. 
reapoctlvaly.  sbowlnf  that  hydraziaa 
can  readily  paneUate  the  akin  and  caaae 
•yalemic  affects. 

SooM  coouDenters  (Ex.  9-16,  liM.  Tr. 
0-218:  Tr.  >-OaO)  auaunderatood  the 
claaaification  achaoM  uaad  by  OSHA  to 
group  aubatanoas  in  the  proposal  aad 
commented  that  in  their  opinion. 
hydrazine  ahould  have  been  daaaifled 
aa  a  carcinogen  rather  than  a 
hepatotoxin.  However,  as  diacuaaed  in 
other  sectlona  of  the  preamble.  OSHA 
did  not  intend  this  classification  scheme 
to  have  regulatory  implicationa  but  to 
facilitate  generic  nileniakiiig.  OfiHA'a 
approach  was  to  classify  saoslanoss  in 
aocofdanos  with  ths  haahh  effsd  oa 
which  the  AOGIH  has  based  its  TLV.  In 
respoass  to  ths  AsMricsn  Indastrlal 
Hygiene  Assodatton's  qumtkm  aboat  a 
risk  assasament  for  hydrasine.  06HA 
notea  that,  in  thia  ratsBsklat.  OSHA 
has  parformad  risk  sssossossnts  only  for 
soms  of  Ihs  substaaoas  dsssifisd  in 
SectkM  VLCIS  of  the  prsaasbfa. 

Ths  Afsocy  is  sstablishiat  sa  •^MMir 
TWA  PEL  of  ai  ppa.  artlh  s  skin 
notation,  (or  hydraalna.  OSHA 
coachidss  Ihsl  this  Uaslt  wiU 
substantially  rsdiica  ths  sitnlflcaat  risks 
of  cancer,  liver  disasss,  sad 
hematopoietic  sgsds.  sM  clsarly 
matetial  impainaants  of  health,  thai 
have  baea  daawnstratad  to  oocar  la 
anlmab  at  axposurss  abovt  tha  lavisad 
PEL 
MBTHYLCYCLOiaXANOL 

CABcMW  U  »;CllWiiciironBUr 
OVCOImOH 

iis.No.i3as 


OSHA  formeriv  had  aa  »hoBr  TWA 
limit  of  100  ppai  rar  aisthyicyiJohsiiaaoL 
The  Agsncy  ptopossd  s  aadt  of  BOppai 
TWA  far  iMs  sabstaaos.  sad  is 
eatabUsUiV  this  UaiH  ia  the  final  rale. 
NKMH  (Bx.  t^?.  TaUs  Ml)  ooacurrsd 
with  OSHA's  piopussd  HmHs  for 
methylcydohsxaaoL 
Mathvlcvdohaxanol  ia  a  oolarlass. 
viaceas  Hqaid  wHh  aa  afOSMtle  o^or. 
and  usually  eidsis  as  a  atxtars  of 
iaoaMfs  ia  wMca  tha  awta  sad  pata 
forms  prsdoodasto. 

Exposals  to  SMthylQfclohaxaaoi 
produoss  Hvar  aad  ■tdnay  IsspairaMat, 
narcotic  effects,  snd  sys  aad  rssphstoiy 
irriutioa.  "ftaaa^  QaleMlaH.  sad 
Kitsaiillsr  tMOa/bL  1-«m  hasa 
reported  As  srsi  LOU  hissbbMs  to  ha 


between  1.2S  and  2  g/kg:  Hver  damage 
was  observed  in  surviving  anhnals. 
Rspeated  inhalation  expoaures  to  ths 
vapor  caussd  saUvation.  eye  iirttatioe. 
and  lethargy  in  rabblta  expoeed  at  aoo 
ppm.  but  exposures  to  230  ppm  csossd 
no  observsbie  effects.  Ftfty  6-hoiir 
expoeures  st  s  level  of  120  ppas  ceased 
mkaoscopic  chsngss  in  ths  Bvw  sad 
kidnsy  tlssas  of  rsbbits  (Tyson. 
CnitchflekL  snd  Kitxmiller  IMSb/Ex.  1- 
304). 

bi  humans,  headaches  and  eye  and 
respirstory  irritstion  hsve  bsen  reported 
to  occur  following  prolonged  exposures 
to  high  ooaoentrstions  of 
methylcyclohexsnol  fFIIHpi  1014.  ss 
cited  fai  AOGIH  MM/Bx.  1^  p.  9m). 
Soayth  (19M/Bx.  V-TBO)  oonsidsted  aa 
SAPOSMS  ItaiH  of  100  ppm  to  be 
suifkieatly  low  to  prevent  narcotic 
effects  sad.  perhaps,  significant  Uvar  or 
kidnsy  damags.  OSHA  received  no 
comments  (ottier  than  NIOSH's)  on  this 
substaaoe. 

The  Ageacy  Is  sstsblishiag  an  S-hoar 
TWA  of  90  ppai  for  nethylcydohexanoL 
OSHA  ooodudes  that  thU  Umlt  wiD 
protect  woffcais  sgslnst  ths  siyiificsnt 
rteks  of  hspatic  said  rsnal  dsnags  sad 
narcosis.  wMch  ooestttuts  matagial 
haeMi  impairments  and  are  aasodstsd 
with  exposures  to  this  substaaos  at 
levels  sbovs  ths  revised  PBL  Hm 
Agency  flads  that  fka  rsvissd  Hmlt  wfU 
substantiaDy  rsduos  these  risks. 
OCTACHLORONAPHTHALENE 


CA&22M-1»-1:4 
K&NaUN 


■CjCk 


OSHA  ionasriy  had  a  IfaaM  of  ai  ^ 
m*  TWA.  wHh  a  aUa  aetetiea.  for 
octachloroaaphthalsas.  TW  Agsacy 
proposed  to  lalalB  Ihsl  hear  TWA  aad 
to  add  a  8TBL  of  OJ  si«/b'.  alee  wHh  a 
skia  aotattoa.  lor  this  i 
NIOSH  (Bx.  0-47.  TaMs  Nl)  ( 
Thsse  badte  srs  sslshHshsd  hi  the  Haal 


are 
chlora 


lackiag.  bat  exposure  to  the 
itnaapathsli 


scae-Mks 


lesions  that  Hch  sassriy.  Repeated 
sxposuiei  to  the  nsMS  of  a>oltan 
chloriaated  aaphthakaes  caa  cease 
I  fslal  systsadc 


to  the  User  (Mtty  Maai/ftu  1-MQ. 
ngssooa  siaosss  or  vaius  aavv 
difisrsot  tasdcMss  for  dUnrsal 
nsphthalanes.  wHh  toaddty 
witii  ths  eaaipBsad's  dsyss  ef 

1082/Bk.  V-iM).  Hswevar.  Stese  date 
srs  tsnfcossrted byaaelterTspert hi 

wiiicB  octaduoronapafliaisns 


to  be  less  toxic  than  the  hexschloro 
derivative  (BeO  1853/Ex.  1-061).  Thia 
divergence  in  the  data  may  be  due  to 
differing  methods  of  sdaiinistrstion 
(suspeiuion  versus  solution),  or  may 
reflect  the  soluble  form's  greater 
capacity  for  sbsoiptioa  (ACX^IH  1806/ 
Ex.  1-3.  p.  447).  NIOSH  was  the  only 
suboiitter  of  comments  spedficsfly 
relatii^  to  octachloronaphthalene. 

In  the  final  rule.  OSHA  is  rslainli«  the 
8-hour  TWA  PEL  of  ai  B«/n'  and 
adding  a  STEL  of  Ol3  n^m*.  arith  a  skin 
notstion.  for  octachloroaaphthalsns. 
The  AfSDcy  ooodadss  that  tUs 
oombinsd  liodt  will  protsct  werfcsrs 
sgsiast  ths  significant  risks  ^  i 

constitute  SMtsrial  health  faapalrsMate 
and  are  assodsted  with  sxposurs  to  this 
substance  et  the  eleveled  levels 
psrmitted  by  sa  »4war  hasit  aloaa.  The 
skia  aotatioe  is  letaiaed  becaass  of 
octachloronaphthelenw's  dsssoastreted 
sbility  to  caoss  systaadc  tooddty  by 
percutaneoas  sbsocplioa. 
PROPTLBNB  noaXlUDB 
CAS:  7S-«7-«c  Cheoiica)  Pcmaala- 

ctw3iaciwa 

H.8.Na19«1 


OSHA's  iomsr  Ui^  for  prapylsne 
dichloiMs  was  78  ppB  as  aa  O^oar 
TWA.  Ths  proposal  rstaiasd  the  7ftiipa 
TWA  and  added  a  8TBL  of  110 1 
and  thess  srs  ths  Unite  betag 
promulgstsd  in  Ihs  final  i 
djchkrids  is  a  ootortoas. 
mobile  Uqaid  with  aa  odor  Uke  that  of 
chlorofonL 

The  primary  haaards  ssseciated  with 
exposure  to  propyleae  dlchloctde  ere 
inhslstioa-todaced  taKJcity  to  Bver 
I  dda  aad  eye  initalioik 
laltolstifBi  sxpussies  lu  1000 
beaa  reported  to  kfll  dogs 
(sfter  S4  sxposarss).  gninss  pigs  (after 
22  expoeures).  snd  rate  (in  soms  casee 
after  only  sevsa  sxposarss);  however, 
some  snimsls  sui  riVed  ssors  than  100 


ssvsrs  Uvsr  dsmsgs;  Ihs  hspatotoxicity 
of  propylene  dkaunids  sppsars  to  bs 
grsster  than  that  of  carboa  tatrechloride 
and  less  than  that  of  sthylsaa  dtehlodds 
(Heppri.  NeaL  HIghmaB.  aad  AortaffMd 
104e/Ex.  1-eiO).  Anhaals  of  dissessme 
spedes  (rate,  dogs,  and  guiaaa  pigs) 
SttTvtvad  128  to  140  ssvea-hour 
exposarss  to  400  ppm  prepitfsas 
didilockis  for  flvs  dvys/waek  without 
histfdogic  effscte,  teUle  adee  dted  from 
siadlar  exposures;  sarvisiag  mics 
displayed  hepatoBMS  (HsppsL  Hlghmaa. 
and  Peake  1048/Bx.  1-008).  Hm  oral 
LDU  for  rate  has  been  r^ofted  as  1  JO 
Bl/kgtamyth.  Csfpaatar.  Weil  et  aL 
'UmfEx.  1-442):  die  acute  8-hour 
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inhslalion  LCm  for  rate  is  3000  ppm 
(Poxzsnl.  WsiL  and  Carpenter  1950/Ex. 
1-008).  MIOSH  (Bx.  1S0A.  Commente  on 
Propylene  Dichloride)  noted  that  an  NTP 
(1808c)  bioassay  showsd  some  evidence 
that  propylene  dichlocide  wss 
csrdnogenic  in  mios  and  caused  an 
increased  inddenos  of  hepslooeUular 
adenomas:  NIOSH  indicsted  (Ex.  8-47. 
TsUe  N6B)  that  a  separate  6(b) 
rulemaking  nd^t  be  appropriate  for  this 
substance.  The  finding  of  tiunors  was 
not  reprodtioed  in  rats«  in  that  female 
rate  showed  only  s  marginally  increased 
inddence  of  mammary 
adenocarcinomas,  snd  male  rate 
showed  no  response.  NIOSH  was  the 
only  commenter  on  propylene 
dic^oride. 

In  the  final  rule.  OSHA  is  retehiing  die 
8-hour  TWA  PEL  for  propylene 
dichloride  of  75  ppm  snd  adding  a  15- 
minute  STEL  of  110  ppot  The  Agency 
concludes  that  this  combined  limit  wiU 
proted  wofken  sgainst  the  significant 
ri^  of  seiioos  hejistotoxic  effects, 
which  oonstitute  material  impalimento 
of  health,  that  sre  associated  with 
exposures  at  the  elevated  levels 
permitted  by  the  absence  of  s  short-term 
limit  OSHA  finds  that  the  TWA  and 
short-term  PELs  will  sd  together  to 
reduce  this  risk  substantially. 
1.1A2-TETRACHLOROETHANB 

CAS:  70-34-S;  Chemical  Fonnula: 

CHCU»CL« 
HS.Nal38S 

OSHA's  former  PEL  for  1.1.2.2- 
tetrachloroediane  was  5  ppm  as  an  8- 
hour  TWA.  with  a  skin  notetion:  a  1- 
ppm  8-hour  TWA.  also  with  a  skin 
notetion.  was  the  level  proposed  by 
OSHA.  hnOSH  considers  1.1Z2- 
tetrachloroethane  to  be  a  potential 
carcinogen  but  concurred  with  the  limit 
proposed  (Ex.  8-47,  Table  N6A).  The 
final  rule  establishes  a  PEL  of  1  ppm. 
TWA  and  reteins  the  skin  notation  for 
this  colorless,  nonflammable,  heavy, 
mobile  liquid  with  a  sweet  chloroform- 
like odor. 

One  study  by  Jeney,  Bertha.  Kondor, 
and  Szendrei  (1957,  as  dted  in  ACGIH 
IQOe/Ex.  1-3.  p.  561)  revealed 
identifiably  adverse  effecte  on  the  liver, 
induding  hepatitis,  in  humans  exposed 
to  concentratioiu  of  tetrachloroediane 
ranging  from  1.5  to  247  ppm;  liver 
damage  was  still  evident  after 
exposures  wera  reducsd  to  15  ppm.  An 
animal  study  by  Schmidt  Binnewies. 
Gohlke.  snd  Roths  (1972/Ex.  1-222) 
found  "barely  detedable"  fatty    ■ 
infiltration  of  the  liver  in  rate  exposed  to 
2  ppm  tetrachloroethane  for  11  months. 

The  ACGIH  (1908/Ex.  1-3,  p.  561)  dtes 
some  early  studies  diat  show  that 
tetradiloroelhans  penetrates  human 


skin:  one  fstaUty  has  bsen  attributed  to 
excess  skin  absorption.  The  New  Jersey 
Department  of  Public  Health  (Ex.  144) 
urged  OSHA  to  set  tfte  PEL  for  tfiis 
substance  on  the  basis  of  EPA's  IRIS 
data.  The  use  of  OUS  date  te  discussed 
in  Section  VLA. 

Based  on  this  evidenoe.  OSHA 
condudes  that  ttis  former  permissible 
exposure  limit  does  not  proted  exposed 
worken  sgsinst  fstty  infiltration  ^  the 
liver  or  against  more  serious  liver 
damagr.  thess  health  oonseqiMnces 
clearly  constitute  malarial  health 
impaitmente  and  thus  pose  a  significant 
occupational  risk.  OSHA  finds  that 
reducing  die  8-hour  TWA  for  1.1,2,2- 
tetrachloroethane  to  1  ppm  will 
substantially  reduce  lUs  significant  risk, 
and  in  die  final  rule.  OSHA  is  therefore 
esteblishing  a  1  ppm  S-hoor  TWA.  with 
a  skin  notetion.  for  1.1,2,2- 
letrachloroediane. 
1.23-TlUCHLOROI>RCM>ANE 

CAS:  96-18-4:  Chemical  Formula: 

CHtdCHCICHia 
H.S.Nal407 

OSHA'S  fonner  PEL  for  1Z3- 
trichloropropane  was  SO  ppm  as  an  8- 
hour  TWA.  and  the  proposed  limit  was 
a  10  ppm  TWA  with  a  skin  notetion. 
raOSH  (Ex.  8-47,  Tsble  N6A)  concurred 
with  the  proposed  limit  but  indicated 
that  it  OMisiden  this  substance  to  be  a 
pot«itial  human  cardnogeiL  The  final 
rule  estebliriies  die  10  ppm  TWA  but 
does  not  indude  s  skin  notetioiL  1.23- 
TrichloropnqMne  is  a  colortess  to  straw- 
colored,  combustible  liquid  with  an  odor 
similar  to  that  of  diloroform. 

1.23-Tricliloropropane  is  not  irriteting 
to  inted  skin;  it  is  also  not  readily 
absorbed  through  the  skin.  The  dermal 
LDte  in  rabbite  is  1770  mg/kg 
[Dangemus  Pmperties  of  Industrial 
Materials.  7th  ed..  p.  173.  Sax  and  Lewis 
1989).  However.  1.23-trichloropropane  is 
highly  irriteting  to  the  eyes  (Smyth. 
Carpenter,  Weil  et  aL  1962/Ex.  1-441). 
Five  of  six  rate  exposed  to  1000  ppm 
died  after  four-hour  exposures.  Rats  and 
guinea  pigs  exposed  at  800.  2100,  or  5000 
ppm  for  30  minutes  showed  central 
nervous  system  depression,  which 
progressed,  at  the  higher  exposure 
levels,  to  narcosis  and  convulsions 
(Lewis  1979.  as  dted  in  ACGIH  1986/Ex. 
1-3,  p.  601).  Several  mice  exposed  for  20 
minutes  to  5000  ppm  died,  some  as  long 
as  several  days  later,  from  liver  damage. 
Daily  10-minute  exposures  at  2500  ppm 
for  10  days  killed  7  of  10  mice  (McOmie 
and  Barnes  194a  as  dted  in  ACGIH 
1906/Ex.  1-3,  p.  801).  Animals  eiqiosed 
once  for  four  houn  to  1,2,3- 
trichloropropane  at  concentrations  of 
125, 34a  70a  or  2150  ppm  showed  dose- 
related  signs  of  irritation,  which 


induded.  st  700  or  2150  ppm.  labored 
resfriration.  maclivily.  and  eye  and  noae 
irritation:  at  autopsy,  however,  no  organ 
or  other  damage  was  spparent  (McOmie 
and  Barnes  1949.  as  dted  in  ACGIH 
1906/Ex.  1-3.  p.  601). 

Drew,  PateL  and  Lin  (197B/Ex.  1-313) 
noted  changes  in  liver  enz3rmes  after  a 
single  four-hour  exposure  to  500  ppm. 
and  Russian  studies  indicate  that 
mori^logic  changes  snd  meteboUc 
lesions  of  the  Uver.  kidney,  snd  lungs 
occurred  in  mice  exposed  continuously 
to  1.23-triddoropropsne  concentrations 
of  Oil07  to  0.3  iqmi  (Sidorenko.  Tsulaya. 
Bonashevskaya.  and  Shaqiak  1979/Ex. 
1-069;  Sidorenko.  Tsulaya. 
Koreneveskaya.  and  Bonashevskaya 
1976/Ex.  1-666:  Tsulaya. 
Bonashevskaya.  Zykova  el  aL  1977/Ex. 
1-45a 

A  National  Toxicology  Propam  (NTP) 
prechronic  study,  in  which  rate  were 
gavaged  daily  with  1,23- 
trichloropropane  at  a  ia  32, 63, 125,  and 
250  mg/kg  body  weight  for  120  days, 
showeid  good  survival  in  all  but  dw 
highest  dose  group  (NTP  I9e3s,  as  dted 
in  ACGIH  1966/Bx.  1-3,  p.  002). 
Statistically  significant  chaises  in  the 
liver  and  kidn^s.  as  weU  as  necrosis 
and  irritation  of  the  nasal  passages, 
occurred  in  the  63- and  125-mg/kg  dose 
groiqis.  Decreases  in  red  blood  cell 
counto  and  hematocrits  were  also  seen, 
even  in  die  16-mg/kg  dose  groqi.  133- 
Ttichloropropane  did  not  affed 
testicular  wei^t  sperm  count  or 
morphology,  llie  NTP  found  this 
substance  to  be  genetically  active  in 
three  bioassays.  Hardin.  Bond,  Sikov  et 
aL  (1961/Ex.  1-699)  did  not  find  133- 
thchloropropane  to  be  fetoloxic  or 
teratogenic. 

Human  volunteers  found  exposure  to 
13,3-tiichloropropane  objectionable 
because  of  eye  and  upper  respiratory 
trad  irritation,  and  many  found  50  ppm 
an  unacceptable  level  for  a  full-shifl 
exposure  (Silverman.  Schulte,  and  First 
1946/Ex.  1-142). 

The  Agency  has  determined  that  133- 
trichloropropane's  dermal  toxidty  is  not 
such  as  to  warrant  a  skin  notatitm; 
OSHA's  reasoning  in  regard  to  skin 
notations  is  discussed  in  Section  VLC18 
of  this  preamble. 

In  the  final  rule,  OSHA  is  establishing 
a  8-hour  PEL  of  10  ppm  for  133- 
trichl(»opropane.  The  Agency  condudes 
that  the  lO^pm  8-hour  TWA  Umit  is 
necessary  to  proted  workers  against  the 
significant  riria  of  liver  and  kidney 
damage  and  eye  and  throat  irritation,  all 
of  udiidi  oonstitate  material  healdi 
impairmento  that  are  potentially 
associated  with  exposures  to  lUs 
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•ubatonoa  at  ttvda  above  the  raviMd 
PBL 

KMMyTtaidty 

Infroduction 

Kidney  damaf*  ia  tk*  basia  for 
reviaii^  Ih*  PEL«  for  flva  of  tba 
compounds  In  thU  group.  Thaae 
compound*,  their  CAS  and  HS  numben. 
and  their  former,  propoaed.  and  final 
lule  PEL*,  are  aiwwn  in  Table  C4-2. 
Three  of  these  tubstancea  will  be 
refulated  by  OSHA  f or  the  flret  time, 
and  in  the  other  two  caaea.  the  S-bour 
TWA  wlU  be  reduced,  bi  one  of  the 
lailer  caaet.  a  STEL  wUI  also  be  addad. 

D*vcription  of  the  Health  Effects 

The  preuae  raechaniaai  by  which 
Iheae  chemirrtis  damage  the  kidneys  ia 
unknown  Typically,  theae  oompouDda 
are  selactivoly  toxic  to  cells  in  the  renal 
tubulea.  perhHps  because  Impaired 
transport  causes  the  chemical  to  collect 
m  theae  calls.  In  addition  to  ita  function 
in  the  excretion  of  wastes,  the  kidney 
pUys  an  important  role  in  the  regulation 
uf  total  body  homeosUsis.  This  organ 
regulates  extracellular  volume,  controls 
itlflctroiyta  and  add-baae  balance,  and 
forms  several  honnones  that  control 
systemic  awtabolissL  Depending  on 
their  particular  site  of  acboo. 
nephrotoxicanU  can  intaifare  with 
hydration,  the  proper  excretion  of  the 
body's  wastes,  electrolytic  balance, 
metabolism,  or  the  maintenence  of 
correct  acid-base  belances. 

Like  the  hepetotoxic  effects 
previously  desoibad,  the  least  severe 
lifaions  caoaed  by  nephrotoxic 
compounds  are  graded  and  reversible. 
The  earliest  changes  are  usually 
alterations  in  the  activities  of  specific 
enxymes  in  the  tubular  cells.  These 
changes  may  be  accompanied  by  minor 
morphological  alterations  of  the  cells 
ihat  are  visible  only  with  an  electron 
mirxoecope.  Higher  doees  or  more 
sustained  expoeures  are  required  to 
cause  cellular  necroais  that  might  be 
visible  witfi  Hght  microecopy.  Beceuse  of 
the  reserve  capacity  of  the  kidneys,  a 
significant  degree  at  tabular  cell 
necrosis  must  occur  before  tt  is  reflected 
by  meeeurable  alterations  In  kidney 
function.  Thus,  indicators  of  impairad 
reaal  function  that  can  be  meaaured  In 
humans,  such  as  pnMetenria.  glucoauria. 
and  tncreaaed  BUN.  are  relatively 
inaeneMve  Indicators  of  kidney  i 
Other  iadtcator*  of  sIpitflGant  kidney 
damage  Include  Incranead  kidney 
weight  ewetlii^  of  Ike  tubular 
epiUieiiwn.  latty  dsgensratien  of  tubular 
epilhehum.  end  dM  fraeenee  of  I 
casts  in  the  ur 


Doee-Heeponee  Charvcterhtice 

Kidney  damage.  like  Uvar  damage.  Is 
progressive:  only  at  the  earlier  aUges 
are  nephrotoxic  afTects  reversible.  With 
continued  exposure,  the  damage 
becomes  more  extensive,  until  it  reeches 
the  point  at  which  it  cannot  be  repaired. 
The  toxicity  of  the  kidney-damaging 
chemicals  included  in  this  group  also 
increases  as  dose  increases.  For  moat 
nephrotoxins.  there  sppears  to  be  a 
NOEL.  Workplsce  exposures  to 
concentraboiu  of  these  aubstancea  at 
levels  St  or  below  the  revised  limits  are 
unlikely  to  cause  kidney  effecU  in  moet 
workers.  OSHA  has  determined  that  the 
nephrotoxic  risks  being  protected 
Bgainst  are  sigoiAcant  at  the  former 
PELs:  kidney  damage  constitutes  a 
material  health  impairment  within  the 
meaning  of  the  Act 
IJ-DiCHLOROPROPENE 

CA&  S«2-7S-e:  CHBMiCAL  FORMULA: 

CHCl-CH-CHiCl 
HS.Ho.mt 

OSHA  formerly  had  no  limit  for  1.3- 
dichloropropene.  The  Agency  proposed 
sn  8-hour  TWA  of  1  ppm.  with  a  skin 
notation,  for  tUs  straw-colored,  dear 
liquid  with  a  dUoroform-Uke  odor. 
NIOSH  (Ex.  S-^r.  Table  MA)  concurred 
with  the  ptopoead  limit,  which  is 
eaUblished  in  the  final  rale.  This 
oompouDd  oocof*  in  two  foraa:  da-  and 
trans  isomers. 

In  male  and  female  rata,  the  acute  oral 
LOUa  for  a  n-percent  mixture  of  the  da- 
and  trana-isomers  of  13- 
diddoropropene  were  718  and  470  m^ 
kg.  reapectiveljr:  poetmortem 
examlnadon  showed  Uver  and  kidney 
damage  and  evidence  of  poaaiMe  hii^ 
infury  (Tovkeleoo  end  O)^  1977/Ex.  1- 
S32).  The  dermal  LDU  in  rabbits  for  a  9t- 
percent  undiluted  mixture  was  8M  mg/ 
kg.  but  s  10-percent  solution 
sdministered  by  gavage  at  a  doee  of  125 
or  280  mg Atf  was  lethal  to  some  of  the 
animals  (Torkelson  and  Oyen  1977 /Ex. 
1-832).  Contact  with  the  Uquid  waa 
irritating  to  the  eyes  end  skin  of  rabbits 
(Tofkelson  and  Oyen  1977/Bx.  1-632). 

Inhalation  expoeures  to  1 J- 
dichloropropene  vapor  conoentratioos 
above  2700  ppm  produced  eye  end  naaal 
irritation  and  severe  lung,  nasal,  kidney, 
and  liver  damage  in  rats  (Torkelson  end 
Oyen  1977^  1-832).  Bxpoeora  to  1000 
ppm  cauaed  aye  and  nasal  kritalion. 
tacrimation.  and.  tf  prolonged, 
unoonedooaneea;  rats  exposed  to  1000 
ppm  for  two  hours  died,  but  those 
expoeed  for  one  hour  survived 
(Toikelaan  and  Oymi  t977/Bx.  1-68Z). 
Guinea  pigs  cxpeoad  to  400  ppm  for  a 
sii^  ss>an  hour  period  died,  wtfla  rata 
expeeed  aimilmly  aurvtved  bol  had 
obvious  lung  eongeetion  fTwkeleoo  and 


Oyen  1977/Ex.  1-832).  Rats,  rabbits, 
guinea  pigs,  and  dogs  wera  exposed 
seven  houra/dey.  five  days/week  for  six 
months  to  1-ppm  or  3-ppm 
concentrations  of  1.5-dichk>ropropene 
(Torkelson  and  Oyen  1977/Ex.  1-832). 
No  adverse  effects  wera  ofaecrved  in  any 
of  the  animals  exposed  at  1  ppm.  Of  the 
animals  exposed  at  3  ppm.  oidy  male 
rats  showed  adverse  effects;  these 
animals  had  reveraible  cloudy  swelling 
of  the  renal  tubular  epithelium 
(Torkelson  and  Oyen  1977/Bx.  1-832). 

In  humans,  scute  exposures  to  13- 
dichloropropene  cause  skin.  eye.  and 
respiratory  irritatioo  (Torkelson  and 
Oyen  1977/Ex.  1-832).  Then  ere  no  data 
on  the  effects  in  humans  of  chronic 
exposure  to  this  substance.  NIOSH  (Ex. 
8-47.  Table  N6A;  Tr.  3-96  to  3-97) 
concun  with  the  limits  being 
established  by  OSHA  but  notes  that  1  > 
dichloropropene  could  be  classified  as  a 
potential  occupational  carcinogen.  The 
New  )ersey  Department  of  Public  Health 
urged  OSHA  to  derive  a  PEL  for  this 
substance  based  on  EPA's  IRIS  data. 
The  use  of  such  data  is  discussed  in 
Section  VLA. 

OSHA  is  eatabiiahii^  an  O^iour  TWA 
limit  of  1  ppm.  with  a  akin  notation,  for 
1.3^ichloropropene.  The  Agency 
condudes  that  this  limit  will  protect 
workers  against  the  significant  riaks  of 
eye  and  mucous  membrane  irritation 
and  lung,  kidney,  and  liver  damage.  aO 
of  which  constitute  material  health 
impairments  that  are  asaodated  with 
exposure  to  this  sobatance.  A  skin 
notation  is  established  to  protect  against 
13-dichloropropene's  ability  to  cause 
systemic  toiddty  when  abaorbed 
through  the  skin. 

DKryCLOPE>n'ADIENE 

CAS:  77-73-«c  Owmicai  FormuU  CmHm 
KS.  No  1132 


OSHA  had  no  former  limit  for 
dicydopenladiene  (DCTO):  the  propoeed 
limit  waa  a  TWA  of  5  ppm.  and  NIOSH 
(Ex.  8-«7.  Table  Nl)  concurred  with  thia 
limit  The  final  rale  establishes  a  8-ppm 
8-hour  TWA  PBL  for  diis  substance, 
which  is  consistent  with  the  ACGIH*s 
limit  DCPO  is  a  solid  at  room 
temperature  and  haa  a  diaagreeable 
odor. 

The  health  effects  aaaedaied  with 
expoaura  to  DCPD  indnde  mild  eye. 
skin,  and  respiratory  Initatien.  as  weH 
as  renal  damage  end  poeaible 
pulmonary  damage.  B^  tfie  oral  and 
Intrapertioneal  routes.  DCFD  ia 
extremely  toxic  with  an  oral  LDb*  value 
of  0i38  ml/kg  and  an  intrapolioneal 
LH^vaKwi^OJl  ml/kg  in  rats;  rat 
lataHtiee  occurrad  wMiin  00  minutes  of 
exposure  to  an  unspecified 
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concentration  of  the  salanldl  vapor 
(Kinkead.  Peaaani.  Geaty.  and 
Carpenlsr  tonfEx,  1-901^  However. 
Gage  (1970/Ex.  1-SQO)  regarda 
apptoaiaMlely  090  ppm  as  th»4-lionr 
IJCm  in  rals  and  reports  that  10  six-hour 
daily  exposures  to  DCPD  at  a 
concentration  of  2S0  ppns  were  survived 
onty  by  three  of  four  rats;  when  the 
animals  were  subiected  to  • 
concentration  of  100  ppm  for  15  similar 
exposures,  all  survived  (Cage  1970/Ex. 
1-318).  Although  ether  species  were  less 
susceptible  than  mice  to  the  effects  of 
DCPD  exposure,  they  exhibited  eye 
irritation,  incoordination,  and 
convulsions  preceding  death  (Kinkead. 
Pozzani,  Geary,  and  Carpenter  1971/Ex. 
1-606). 

Kinkead  and  assodates  (1971 /Bt.  1- 
000)  report  that  rats  exposed  repeatedly 
for  10  days  survived  concentrations  of 
72  or  140  ppm  but  auccombed  at  the  332- 
ppm  level,  with  convulsions,  long 
beniuirhage,  and  blood  in  the  intestines; 
female  rats  also  aufTered  hemorrhage  of 
the  thymus.  Mice  similarfy  exposed 
succumbed  at  all  three  concentration 
levels  (Kinkead.  Pozzani.  Geary,  and 
Carpenter  1971/Ex.  1-606).  Chnmic 
exposures  of  seven  hours/day  for  89 
days  produced  kidney  damage  and  some 
pulmonary  effects  in  rats  exposed  at 
levels  of  35  and  74  ppm;  the  no-eSiect 
level  for  these  endpoints  in  rats  was 
determined  to  be  below  19.7  ppm.  Dogs 
exposed  at  concentrationa  of  8,  23.  or  32 
ppm  on  the  same  regimen  exhibited  only 
minimal  effects  (Kinkead.  Pozzani. 
Geary,  and  Carpenter  1971/Ex.  1-606). 

Human  sensory  response  tests 
resalted  in  findirqp  of  mild  eye  and 
throat  irritation  within  seven  minutes' 
exposure  to  1  ppm  DCPD  vapor,  and  of 
olfactory  fatigue  within  24  minutes;  a  30- 
niinute  exposure  to  5.5  ppm  produced  no 
olfactory  fatigue  (ACGIH  lOOO/Ex.  1-3,  p 
194).  Subjective  complaints  of  heathdie 
during  the  first  two  months  of 
occupational  exposure  disappeared 
during  the  following  three  montfis  of 
exposure,  suggesting  a  developed 
tolerance  for  this  substance  (ACGIH 
lOOO/Bx.  1-3.  p.  194).  No  comments 
(other  than  NlOSH's)  on  this  substance 
were  received. 

OSHA  is  establishing  an  8-hour  TWA 
PEL  of  5  ppm  TWA  for 
dicyclopentadiene.  The  Agency 
concludes  that  this  Knut  win  protect 
workers  against  the  significant  ririis  of 
kidney  iniury,  pulmonary  efiects,  and 
irritation,  whidi  constitute  material 
health  impairments  that  are  asaodated 
with  worlq)lace  expoaura  to  DCPD  at 
levels  above  the  new  PEL. 
ETHTLSBJCATE 
CAS:  78-10-4  Chemtcal  Foranila:  St(OCtK]4 


H.&Naitt«B 

OSHA's  former  permissible  exposure 
limit  for  ethyl  silicate  was  100  ppm  as  an 
8-heur  TWA.  The  proposaf  indnded  a 
Imnf  (M  lO  ppm  i  svA  rer  tins  colortess, 
flammable  fiqnid  wiA  a  faint  odor; 
NIOSH  (Ex.  8-47,  Table  Nl)  agreed  with 
the  selection  of  this  Itnril  In  the  final 
rule,  a  PEL  of  10  ppm  is  estabKsbed  Cor 
ethyl  sAcate:  Ms  limit  is  consistent 
with  diat  of  ^  ACGIH. 

Ethyl  silicate  has  been  reported  to 
cause  both  irritatien  and  ^slenic 
tosttdty.  In  guinea  pigs  and  rats,  a  00- 
minute  expoeare  of  2000  ppm  waa 
reported  as  the  maximal  (hvation/ 
concentration  thai  did  not  cause  serious 
disturbances;  500  ppm  was  the  maxima) 
no-«&ct  expoeare  level  for  an  exposure 
of  several  houn'  duration  (Smyth  and 
Seaton  1940b/Ex.  1-37^.  Thirty-day 
exposures  to  400  ppm  ettyl  silkate  for 
seven  hours/day  cauaed  significant 
mortality  in  rats  and  tismagr  to  the 
lungs,  liver,  and  kidney  is  tiv  surviving 
animals.  Ejqwsurea  of  rata,  gmaea  pigs, 
and  mice  to  88,  Sil  or  23  ppm  for  90  days 
(seven  hours/day,  five  days/week) 
resulted  only  in  deocased  Iddney 
weights  in  mice  exposed  at  the  88-ppm 
level  (Pozzani  and  Carpenter  1951 /Ex. 
1-166).  In  another  study.  Kaaper. 
McCord.  and  Fiedridc  (ig37/Ex.  lr-1155) 
shewed  that  aniwab  exposed  to  164 
ppm  ethyl  sHieate  for  17  eight-hour  days 
showed  less  wei^t  gain  than  did 
controls.  Rowe  and  associates  (1918/Ex. 
1-359)  reported  that  three  7-honr 
exposures  at  1000  ppm  were  Eatal  to  4  of 
10  rats;  similar  exposures  to  500  ppm 
cauaed  pronounced  kidney  changes  and 
slight  lung  irritatioiL  Four  to  10  similar 
exposures  at  250  ppm  caused  slow      4 
weight  loss  and  some  hmg  and  renal 
changes:  at  125  ppm.  slight  to  moderate 
kidney  damage  was  observed  (Rowe, 
Spencer,  and  Bass  1948/Ex.  1-359). 
Smyth  and  Seaton  (1940b/Ex.  1-376) 
reported  that  exposure  to  a 
coocentration  of  1200  ppm  causes 
lacrimation  in  humans  and  that  250  ppm 
causes  eye  and  nose  irritation.  Only 
NIOSH  submitted  comments  to  the 
rulemaking  record  on  ethyl  silicate. 

OSHA  is  establishing  a  PEL  for  ethyl 
silicate  of  10  ppm  as  an  8-hour  TWA. 
The  Agency  condudes  that  this  limit  is 
required  to  protect  wwkers  from  the 
significant  risk  of  renal  damage,  which 
constitutes  material  health  impairment, 
that  is  associated  with  expoaares  to  diis 
substance  at  ooocentrationa  abonte  the 
revised  PEL.  OSHA  finds  that  this 
reduced  limit  will  substantially  reduce 
this  risk. 

FSXACHLOROBUTADIENE 
CA&  47-68-3;  Chemical  Fbromla: 

ccii=cci-ca=cck 


HS.  No.  ras 

OSHA  had  no  former  limit  for 
hexachlorobutadiene  (HCBD);  the 
proposal  included  a  PEL  of  OM  ppm  and 
a  sidtt  notatioB  for  this  substance, 
NIOSH  (Ex.  8-V.  Table  N6A)  sapported 
the  selection  of  this  limit  the  ACCiU 
recommends  a  TLV-TWA  of  OJCtZ  ppm 
with  a  ddn  notatign  and  daaaifies  thia 
substance  as  a  suspected  human 
carcinogen  (A2):  The  final  rule 
estabhshes  an  S-hour  TWA  of  OJB  ppm 
but  does  not  indude  a  aldn  notation. 
Hexachlorobniadiene  is  a  heavy,  dear 
liquid. 

Hexadilorobuta^ene  has  a  moderate- 
to-high  acute  oral  toxicity.  The  LDms 
reported  for  mice.  rats,  and  guinea  pigs 
are  87,  350^  and  90  mg/kg.  respectively 
(Murzakev  1963.  as  cited  in  ACGIH 
1986/Ex.  1-3,  p.  296).  GoTko  and  co- 
workers (1964/Ex/  1-1062)  reported  LDU 
values  of  116  mg/kg  for  mice  and  270 
mg/kg  for  rats  (Gnllca  Zimina.  and 
Shroit  1964/Ex.  1-1062).  The  dermal  LDm 
in  rabbits  is  1211  kg/mg  Dangerous 
Properties  of  Industrial  Materials,  6th 
ed..  p.  2145,  Sax  1964).  A  single  exposure 
of  133  to  150  ppm  via  inhalation  has 
been  fatal  in  rats  when  the  exposure 
lasts  for  four  to  seven  hours.  All  rats 
survived  exposures  at  161  ppm  for  0.88 
hour  or  34  ppm  for  3.3  hours;  similar 
exposure  of  guinea  pigs  and  cats  to  the 
same  concentrations  resulted  in  the 
death  of  most  animals  (Kociba,  Schwetz. 
Keyes  et  aL  1977/Ex.  1-494).  Another 
inhalation  study  in  rats  showed  eye  and 
nose  irritation,  respiratory  difficulty, 
and  damage  to  kidney  tissue  and  the 
adrenal  cortex  after  two  4-hour 
exposures  at  250  ppm;  twelve  6-hour 
exposures  to  100  ppm  caused  eye  and 
nose  irritation,  respiratory  difficulty, 
weight  loss,  anemia  in  the  female 
animals,  and  kidney  and  adrenal 
damage;  fifteen  6-hour  exposures  at  25 
ppm  caused  retarded  weight  gain  in 
females,  respiratory  difficulty,  and 
kidney  damage;  fifteen  6-hour  exposures 
at  10  ppm  caused  retarded  weight  gain 
in  females  but  jio  systemic  infuiy;  and 
fifteen  6-hoiu'  exposures  at  5  ppm 
resulted  in  no  adverse  effects  (Cage 
1970/Ex.  1-318). 

Reproductive  studies  in  male  and 
female  rats  demonstrated  multiple 
toxicological  effiects.  includkig  kidney 
damage  in  both  sexes  and  increased 
liver  wei^t  in  males,  at  the  high-dose 
level  of  20  mg/kg/day.  Dietary 
administration  (^  20, 2,  or  0l2  rag/kg 
daily  had  no  effect  on  conceptton 
percentages,  gestational  survival, 
neonatal  swival.  neonatal  sex  ratios, 
neonatal  morphology,  or  neonatal  body 
weights  (except  for  die  high-dose 
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MonalM)  (Schwcti.  Smith.  Humlatoa  at 
al.  1977/Bx.  1-366).  RMuIts  of  lifeMma 
dietary  ttudiM  •uggmt  that  th«  no-tfhct 
Itvel  for  hexachlorobutadiene  In  rats  la 
0^  ms/kg/day.  that  a  clear  doa«- 
rasponsa  ralationahlp  axlata  for  HCBD- 
induoad  toxicity  affecting  primarily  tha 
kidnay.  and  that  carcinogenic  effects 
(La.,  renal  neoplaama)  reault  from 

aistioo  of  20  mg/kg/day  (Kodba. 
wets.  Keyea  et  al.  1977/Ex.  1-4M). 
Thasa  author*  also  reported  that  HCBD- 
induoad  neoplasms  occur  only  at  HCBD 
doaea  higher  than  thoae  cauaing 
dlaoemibia  renal  injury.  The  ACGIH 
aUtea  that  "HCBD  would  seem  to 
qualify  as  a  carcinogen  of  Intermediate 
potency"  (A(XIH  ig6e/Ex.  1-3.  p.  290). 
HIOSH  (Ex.  »-«7.  Table  N6A)  concurs 
with  the  Umit  being  established  by 
06HA  and  notea  that  this  subslanca 
oould  be  claaaified  aa  a  potential 
occupatioaal  cardnoaen. 

OSHA  is  not  IndudUng  a  skin  ooUtion 
In  the  final  rule.  This  decision  is  baaed 
on  the  Agency's  policy  in  the  matter  of 
akin  noUUona  (see  Section  VI.C16  of 
the  preamble  for  a  diacuaaion  of  this 
iaaua).  OSHA  ia  eatabUshing  an  e-hour 
TWA  limit  of  002  ppm  for  thia 
haxardous  subatanoa.  Assuming  a  10-m* 
per  day  breathing  volume  per  S-hour 
workshifl  and  a  70-kg  body  weight  for 
humans,  this  Umit  corresponds  to  a  dally 
hexachlorobutadiene  Intake  of 
approximately  0.03  mg/kg,  which  is 
about  10  times  below  tha  obaarvad  no- 
effect  level  in  rats  fad 
hexachlorobutadiene.  Tha  Agency 
concludes  that  thia  OJOZ-opm  limit  will 
protect  workers  expoead  to  HCBD  from 
tha  significant  risks  of  kidney  damage: 
eye.  skin,  and  pulmonary  irritation:  and 
renal  neoplaama.  all  of  which  constitute 
material  health  impairments  that  are 
associated  with  exposure  to  HCBD  at 
levels  above  the  new  limit 
HEXONE  (METHYL  BOBtTTYL  KETONE) 

CA&  106-10-1:  Chemical  Fonnula: 

CHiCOCHiCH(CH.H 
HJ.No.  UOS 

OSIlA's  former  8-hour  TWA  limit  for 
hexone  (methyl  isobutyl  ketone),  or 
MIBK.  was  100  ppm.  The  ACCIH  has 
established  a  TLV-TWA  of  50  ppm  and 
a  15-minule  STEL  of  75  ppm  for  this 
substitace.  NIOSH  recommends  a  TWA 
of  SO  ppm  for  MIBK.  which  is  a  dear 
liquid  with  a  characteristic  ketone  odor. 
OSHA  propoaed  a  50-ppm  6-hour  TWA 
and  a  7S-ppm  STEL.  and  the  final  rule 
astabUshes  these  limits.  NIOSH  (Ex.  •- 
47.  Table  Nl)  concurred  with  the 
Agency's  selection  of  these  limits. 

A  four-hour  exposure  to  4000  ppm 
MIBK  killed  aU  expoeed  rata,  but  a 
similar  exposure  to  2000  ppm  was  not 
fdtul  to  these  animals  (Smyth. 
Carpenter,  and  Weil  19B1/Ex.  1-430). 
Guiiiea  pigs  exposed  to  a  MIBK 
concentration  of  10.000  ppm 


immediately  showed  signs  of  Irrltatkm 
(Specht  Miller.  Valaer,  and  Sayers 
1040/Ex.  1-117B). 

MacEwen.  Vemot  and  Haun  (1971/ 
Ex.  1-lM)  expoeed  rata.  mica.  dogs,  and 
monkeys  to  100  or  200  ppm  MIBK.  for 
two  weeks  and  noted  no  signs  of 
intoxication:  however,  rats  exposed  to 
100  ppm  had  heavier  kidneys  and  higher 
kidney-to-body-weight  ratios,  and.  at 
200  ppm.  Uvers  were  heavier  as  welL 
Poatmortem  examination  revealed 
nephrosis  of  the  proximal  tubules. 

The  same  authors  (MacEwen.  Vemot 
and  Haun  1971 /Ex.  1-194).  exposed 
rhesus  monkeys,  dogs,  and  rats 
continuously  for  90  days  to  MIBK 
concentrations  of  100  ppm.  These 
authors  observed  no  significant  changes 
In  dinical  chemistry  or  blood  test 
results,  although  the  rats  had  heavier 
kidneys  and  Uvers.  reversible  hyaline 
droplet  degeneration  of  the  proximal 
tubules  of  the  kidneys,  and  soma 
necrosis  of  the  tubules. 

Silverman.  Schulte.  and  First  (1946/ 
Ex.  1-142)  determined  that  the  maximum 
doee  of  MIBK  tolerable  to  human 
volunteers  for  eight  hours  was  100  ppm: 
at  200  ppm.  these  subjects  found  the 
odor  of  MIBK  objectionable  and  the 
vapor  irritating.  Unari  and  co-workers 
(1964/Ex.  1-llSO)  reported  that  more 
than  half  of  all  workers  exposed  to  500 
ppm  of  MIBK  for  20  to  30  minutes  daily, 
and  perhaps  to  80  ppm  for  the  remainder 
of  the  ahift  experienced  weakness,  loaa 
of  appetitle.  headache,  burning  eye*. 
nausea,  vomiting,  and  sore  throat: 
several  of  these  workers  also  reported 
Insomnia,  somnolence,  heartburn,  and 
intestinal  pain.  Some  workers  had 
enlarged  Uvers  and  other*  had  colitia. 
Qinical  test  results  on  these  workers 
were  normal  (Linari.  PerrelU.  and  Varese 
1964/Ex.  1-1  ISO). 

In  a  follow-up  study  on  this  same 
group  of  centrifuge  operation  workers; 
Armeli  and  co-workers  (196e/Ex.  1- 
1028]  determined  that  reduction  of  MIBK 
leveU  (during  the  15  to  30  minutes  of 
centrifuge  operation)  to  100  to  IDS  ppm. 
and  (for  the  remainder  of  the  shift)  to  50 
ppm  had  also  significantly  reduced  the 
symptomatology  reported  earUer  by 
these  workers.  However,  Uver 
enlargement  persisted  in  two  worker*, 
and  a  few  worker*  continued  to  report 
gastrointestinal  and  nervous  system 
effects  (Armeli.  Linari,  and  Martorano 
1966/Ex.  1-1026). 

Elkins  (19Se/Ex.  1-734)  noted  that 
exposure  to  100  ppm  during  boot- 
waterproonng  operations  caused 
worker*  to  develop  headache  and 
nausea:  another  similarly  exposed  group 
experienced  only  irritation  At  100  ppm. 

The  AFL-CIO  (Ex.  194)  commented  on 
MIBK.  The  AFLrCIO  supprirts  the  UmiU 
OSHA  has  established  for  this 
substance  in  the  final  rule. 


In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  of  50  ppm  and  a  15- 
minute  STEL  of  75  ppm  for  hexone.  The 
Agency  concludes  that  these  limits  will 
work  together  to  protect  workers  from 
the  significant  risks  of  headache, 
nausea,  and  irritation,  as  well  as  the 
potential  kidney  and  liver  effects  that 
constitute  material  health  impairments 
that  are  associated  with  exposures  to 
hexone  above  the  revised  PELs. 

Condu$ion  for  Both  Uver  and  Kidney 
Toxtnt 

The  health  effects  associated  with 
occupational  exposures  to  the  hepato- 
and  nephrotoxifu  shown  in  Tables  C4-1 
and  C4r-2  can  be  acute  or  chronic, 
reversible  or  irreversible,  temporarily 
disabling  or  threatening  to  life.  Workers 
experiencing  chemicaUy  induced 
hepatotoxic  or  nephrotoxic  effects  may 
have  enlarged  livers,  high  blood 
pressure,  hormonal  imbalances,  and/or 
organ  necrosis.  aU  of  which  constitute 
material  impairments  of  health  or 
functional  capadty  within  the  meaning 
of  the  Act.  In  addition,  exposure  to  the 
substances  in  this  grouping  is  associated 
with  a  host  of  other  adverse  health 
effects,  ranging  from  pulmonary 
irritation  to  cancer,  and  OSHA 
concludes  that  the  new  or  revised  limits 
wiU  substantially  reduce  the  risk  of 
these  effects  as  well 

5.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Ocular  Effects 

Introduction 

Five  of  the  chemicals  for  which  OSHA 
is  establishing  limits  have  the  potential 
to  cause  serious  ocular  effects  in  the 
workplace  setting.  Certain  chemicals  In 
this  group  are  also  sensory  irritants  and 
have  been  dassified  separately  from  the 
other  irritants  only  because  of  their 
ability  to  cause  permanent  damage  to 
the  corneas,  lenses,  or  optic  nerves  of 
exposed  individuals. 

Table  C5-1  lists  these  Tive  chemicals, 
along  with  OSHA's  former,  proposed, 
and  final  rule  PELs.  and  each  chemical's 
CAS  number  and  HS  number.  For  N- 
ethyl  morpholine.  the  former  8-hoiir 
TWA  of  20  ppm  has  been  reduced  to  5 
ppm:  the  skin  notation  has  been 
retained.  For  methyl  alcohol  and 
naphthalene,  OSHA  has  retained  its 
former  8-hour  TWA  and  added  a  STEL 
(in  the  case  of  methyl  alcohol,  a  skin 
notation  has  been  added  as  well).  For 
methyl  silicate,  the  Agency  has 
promulgated  a  new  8-hour  PEL.  while  for 
hydrogen  sulfide,  the  former  STEL  of  20 
ppm  and  ceiling  of  50  ppm  have  been 
replaced  with  a  10-ppm  8-hour  TWA. 
supplemented  by  a  15-ppm  short-term 
exposure  Umit 


Jr'-;v 


Table  CS-1.   Substances  for  Which  Linits  Are  Based  on  Avoidance  of  Ocular  Effects 


H.S.  NuBber/ 
Cheaical  Naae 


CAS  No. 


For  Mr  OSHA 
PEL 


■Proposed 
PEL 


Pinal  Rule 
PEL* 


1172  N-EthylBorpholine 


1209  Hydrogen  sulfide 


1252  Methyl  alcohol 


100'74-3 


7783-06-4 


67-56-1 


30  pp*  TWA. 
Skin 

20  ppa  6TEL 
50  ppa  Ceiling 

200  ppn  TWA 


1266  Methyl  silicate 


1282  Naphthalene 


681-64-5 


91-20-3 


10  ppa  TWA 


5  ppn  TWA, 
Skin 

10  ppa  TWA 
15  pp»  STEL 

200  ppn  TWA 
250  ppn  STEL, 
SIcin 

1  ppp  TWA 

10  ppn  TWA 
15  ppn  STEL 


5  ppn  TWA. 
Skin 

10  ppn  TWA 
15  ppn  STEL 

200  ppn  TWA 
250  ppn  STEL. 
Skin 

I  ppn  TWA 

10  ppn  TWA 
15  ppn  STEL 


*   OSHA's  TWA  linits  are  for  8-hour  exposures,  its  STELs  are  for  15  ninutes  unless  otherwise 
specified,  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  tine. 
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Dmcriptton  of  the  Health  Bffecta 

Damage  to  the  eye  caused  by 
•xpoture  to  the  dwmicals  in  this  group 
can  occur  in  the  form  of  corneal  lens, 
retinal,  ganglion  cell  layer,  or  optic 
nerve  effects.  Depending  on  the  severity 
of  the  exposure,  individual 
■uaceptibillty.  and  the  particular 
chemical  and  circumstances  involved, 
this  daoiage  may  be  transient 
temporarily  disabling,  or  permanently 
blinding. 

Corneal  effects.  The  cornea  and 
conjunctiva  are  the  outer  surfaces  of  the 
eye  and  sre  thus  directly  exposed  to 
external  insults.  Since  the  comes  must 
maintain  transparency  to  remain 
functional  scar  formation  after  injury  to 
the  cornea  can  destroy  visual  function 
completely.  Recent  evidence  suggesU 
that  the  transparency  of  the  comes  is 
maintained  by  thin  inner  and  outer 
boundary  layers  and  that  the  death  of 
these  layers  leads  to  loss  of 
transparency  (Potts  19e6/Ex.  1-174).  The 
comeal  epithelium  (outer  layer) 
sometimes  regenerates,  depending  on 
the  depth  of  the  bum  or  insult  and  the 
nature  of  the  toxicant. 

Some  chemicals,  including  methyl 
silicate,  produce  painful  comeal 
epithelial  iniurles  that  have  a  delayed 
symptom  onset.  These  substances  can 
continue  to  cause  pain  and  loss  of 
comeal  epithelial  cells  for  several  hours 
after  exposure.  Typically,  there  is  no 
discomfort  during  the  actual  exposure, 
but  several  hours  later,  the  eyes  begin  to 
bum.  vision  blurs,  and  conjunctival 
hyperemia,  tearing,  photophobia,  and 
squinting  occur  (Grant  lOee/Bx.  1-075). 


Poeaible  mechanisms  of  actioa  are 
ansyme  inhlbitiaa.  denaturing  of  other 
proteins,  alteratioa  of  the  DNA.  and 
Interference  with  the  mitotic  process: 
after  a  period  of  exposure,  the  affected 
cells  die.  Although  the  daoiaged 
epithelium  sometimes  regenerates  after 
this  type  of  injury,  the  damage  can  also 
involve  the  comeal  stroma  and 
endothelium,  lesdlng  to  scarring, 
vascularization,  opacity,  and  loss  of 
vision.  The  poor  warning  properties 
characteristic  of  these  substances  (i.e.. 
their  failure  to  cause  sn  immedlste 
response)  make  the  establishment  of 
protective  exposure  llmlU  particularly 
important. 

Exposure  to  the  vapors  of 
some  of  the  substances  in  this  group 
produces  painless  edema  of  the  comeal 
epithelium,  which  can  be  accompanied 
by  the  delayed  onset  of  visual  haloes.  A 
chemical  that  produces  these  effects  is 
N-ethylmorpholine,  a  catslyst  used  to 
manufacture  urethane  foam.  Painless 
edema  generally  occurs  in  workers  who 
have  been  exposed  for  several  hours  to 
levels  that  do  not  produce  discomfort 
during  the  exposure  itself.  The  visusi 
effect  produced  by  such  exposures 
consists  of  the  appearance  of  colored 
haloes  around  lights,  an  effect  that  is 
caused  by  the  diffraction  of  light  throu^ 
the  swollen  epithelial  cells  of  the  eye. 
Visual  haloes  are  severely  distracting 
and  restrict  activity  substantially,  and 
the  mechanism  underlying  this  effect  is 
not  well  understood  (Grant  lese/Ex.  1- 
975). 

Lena  effect*.  The  lens  is  s  transparent 
avascular  tissue  surrounded  by  s  thin. 


collagenous  capsule.  The  maior  portion 
of  the  lens  is  composed  of  long,  thin 
fibers  that  form  closely  packed,  onion- 
like layers.  Transparency  Is  dependent 
on  several  factors:  a  hidily  ordered 
cellular  arrangement  fiber  size,  shape, 
and  uniformity,  molecular  structure;  and 
regularity  of  fiber  packing  (Potts  1966/ 
Ex.  1-174).  Interference  with  lens 
metabolism,  with  transport  across  cell 
boundaries,  or  with  the  integrity  of  the 
lens  capsule  itself  can  cause  s  loss  of 
lens  transparency  and  lead  to  decreased 
visual  acuity  (Potts  19e6/Ex.  1-174).  All 
such  changes  in  lens  transparency  are 
referred  to  as  cataracts. 

Retinal  effect*.  The  retina  is  a 
compact  neural  structure  that  is 
responsible  for  converting  the  ocular 
light  Image  to  neiual  impulses.  Because 
the  retina  is  an  intemal  structure,  it  is 
not  generally  affected  by  exposure  to 
dust  splashes  of  liquids,  or  vapors. 
However,  exposure  to  certain  intemally 
absorbed  substances,  such  as  methyl 
alcohol  may  cause  changes  or  lesions  in 
the  retina,  including  retinal  edema  or 
hemorrhage.  Exposure  to  a  few  of  these 
substances  can  cause  acute  narro«ving 
of  the  retinal  arteries  themselves,  which 
can  lead,  in  turn,  to  damage  of  the  optic 
nerve  and  loss  of  vision. 

Effect*  on  ganglion  cell  layer  and 
optic  nerve.  Below  the  retinal  surface 
layer  lies  the  ganglion  cell  layer,  which 
is  composed  of  the  cell  bodies  of 
neurons  that  extend  to  the  midbrain  via 
the  optic  nerve.  Ganglion  cells  may  be 
damaged  directly  when  the  chemical 
acts  on  the  cell  bodies  themselves  or 
secondarily  when  the  toxin  destroys  the. 


or 


optic  nerve.  Depending  on  the  severity 
of  the  exposure,  loss  of  visual  acuity  oi 
vision  may  ensue. 

Dose-Response  Relationships  and 
Ocular  Effect* 

For  most  of  the  chemicals  on  this  list 
limits  have  been  established  on  the 
basis  of  health  surveys  and  case  reports 
of  occupationally  exposed  populations. 
These  studies  indicate  that  exposures  to 
concentrations  of  these  substances  at 
levels  above  the  NOE  level  cause 
damage  or  pain  to  the  eyes  of  exposed 
workers.  In  some  cases  only  limited 
human  data  are  available,  and  evidence 
from  animal  studies  or  knowledge  of  a 
chemical's  structural  analogy  to  another 
chemical  known  to  have  ocular  effects 
provides  the  basis  for  the  exposiue  limit 
Animal  models  are  generally  good 
predictors  of  ocular  effects  in  humans 
because  the  eyes  of  ;t}dents.  especially 
those  of  guinea  pigs  and  rabbits,  closely 
resemble  human  eyes.  Thus,  animal 
studies  of  the  effects  of  exposure  on  the 
eye  can  be  relied  on  to  predict 
accurately  how  the  chemicals  that 
produce  these  effects  in  animals  will 
behave  in  workers  exposed  in  industrial 
situations.  For  the  five  chemicals  in  this 
group,  the  available  toxicologic  data,  the 
record  evidence,  and  OSHA's  final 
determinations  as  to  their  limits  are 
described  below. 
N-ETHYLMORPHOUNE 

CAS:  100-74-3;  Chemical  Foraiula:  CtHnNO 
H.S.  No.  1172 

OSHA's  former  8-hour  TWA  PEL  for 
N-ethylmorpholine  was  20  ppm.  with  a 
skin  notation.  The  proposed  permissible 


lexposure  limit  was  5  ppm  as  an  8-honr 
'TWA.  also  with  a  skin  notation,  and  the 
final  rule  establishes  this  limit  and 
retains  the  skin  notation,  which  is 
|Consistent  with  the  limits  of  the  ACGIR 
NIOSH  (Ex.  8^7,  Table  Nl)  agrees  v<nth 
the  selection  of  this  limit  N- 
lEthylmorpholine  is  a  colorless, 
jflammable  liquid  with  an  ammonia-like 
lodon  this  substance  is  a  severe  eye 
irritant 

Prolonged  exposure  to  fairly  low 
concentrations  of  this  substance  causes 
comeal  edema,  blue-gray  vision,  and 
colored  haloes.  Typically,  vision 
becomes  misty  and  haloes  appear  a  few 
hours  after  workers  have  been  exposed 
to  the  vapors  for  a  period  of  hours. 
Distortion  of  vision  can  occur  even  at 
levels  considerably  lower  than  those 
that  cause  irritation  (Mastromatteo 
1965/Ex.  1-146). 

Reversible  comeal  edema  has  been 
observed  in  woricers  exposed  to  40  ppm 
or  more  of  N-ethylmorpholine  for 
several  hours  (Demehl  1966a/Ex.  1-62). 
Workers  routinely  exposed  to  3-  to  4- 
ppm  concentrations  but  never  to 
concentrations  above  11  ppm 
complained  of  haloes  and  foggy  vision 
as  well  as  drowsiness  (ACGIH  1986/Ex. 
1-3.  p.  263).  The  irritant  effects  of  N- 
ethylmorpholine  were  also  seen  in  a 
controUed-exposure  experiment  on 
volunteer  subjects.  Ten  subjects 
exposed  for  2.5  minutes  to  a 
concentration  of  100  ppm  experienced 
irritation  of  the  eyes,  nose,  and  throat 
those  exposed  for  2.5  minutes  to  50  ppm 
experienced  slight  irritation:  and  no 
irritation  was  reported  after  exposure 


for  2.5  minutes  to  25  ppm  (ACGIH  19H6/ 
Ex.  1-3,  p.  263).  N-ethylmorpholine  is 
also  readily  absorbed  through  the  skin 
(Smyth,  Carpenter.  Weil,  and  Pozzani 
1954/Ex.  1-440). 

OSHA's  former  20-ppm  PEL  for  N- 
ethylmorpholine  did  not  protect  exposed 
workers  against  the  occurrence  of 
comeal  edema.  Because  comeal  edema 
is  painless  as  it  is  developing  and 
symptoms  have  a  delayed  onset 
woiicers  are  especially  likely  not  to  be 
aware  of  the  danger  of  exposure.  This  is 
particulariy  hazardous  because  the 
effects  on  visual  function  of  repeatedly 
exposing  the  eyes  to  substances  that 
cause  comeal  edema  are  not  known. 
The  Agency  received  no  comments  on 
the  health  effects  or  revised  exposure 
limits  for  N-ethylmorpholine.  with  the 
exception  of  NIOSH's  submission. 

OSHA  concludes  that  reducing  the 
PEL  to  5  ppm  as  an  8-hour  TWA  (and 
retaining  the  skin  notation)  is  necessary 
to  protect  occupationally  exposed 
workers  from  ethylmorpholine's 
injurious  ocular  effects.  The  new.  lower 
PEL  will  reduce  the  significant  risk  of 
material  health  impairment  which  is 
manifested  as  comeal  edema,  visual 
distortion,  and  impaired  vision,  that  is 
associated  with  exposure  to  this 
substance  at  concentrations  above  the 
revised  PEL. 

HYDROGEN  SULFIIK 

CAS:  7783-06-4:  Chemical  Formula:  HiS 
H.S.  No.  1209 

OSHA's  former  limits  for  hydrogen 
sulfide  were  a  2D-ppm  STEL  (10-minute 
maximum  duration)  and  a  50-ppm 
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calling  UmiL  Th«  propoMd  sod  Diwl  rule 
for  this  tubstance  mn  10  ppm  ■■  an  8- 
hour  TWA  and  IS  ppm  as  a  STEL  Th«a« 
limits  ara  conaiatent  with  those  of  the 
ACGIR  NIOSH  haa  a  RBL  for  hydrogen 
sulfide  of  10  ppm  as  a  10-minute  ceiling. 
Hydrogen  sulfide  ia  a  colorless, 
flammable  gaa  with  the  odor  of  rotten 
eggs.  It  Is  widely  used  ss  an  agricultural 
disinfectant,  chemical  hitermediate. 
analytical  reagent,  and  in  the 
manufacture  of  heevy  .  ater  in  the 
utilities  sector.  However,  occupational 
expoeure  to  hydrogen  sulfide  occurs 
most  frequently  when  it  is  encountered 
in  natural  oil  or  gas  deposits  or  aa  a  by- 
product in  chemical  reactions. 

The  1988  ACGIH  Documentation  (Ex. 
1-3.  p.  918)  cites  several  reports  (Brieger 
1984:  Kranenburg  and  Kessener  1995: 
Masure  I960:  Elkins  190Ob/Ex.  1-963)  of 
the  occurrence  of  sdverse  oculsr  effects, 
including  ooniunctivitis,  associated  with 
exposure  to  20  ppm  or  less  of  hydrogen 
sulfide.  A  study  by  Poda  and  Aiken 
(1988/Ex.  1-115)  reports  that  the 
adoption  of  a  voluntary  limit  of  10  ppm 
in  two  heavy-water  planta  ellminatMl 
exposure  problems.  An  early  study  by 
Plury  and  Zemik  (1931  f.  as  cited  in 
ACCIH  1988^.  1-3.  p.  318)  reports  that 
the  coniunctivilis  caused  by  expoeure  to 
10  to  IS  ppm  of  hydrogen  sulfide  for  six 
hours  endured  for  several  days; 
however.  OSHA  is  unaware  of  cases  in 
which  this  substance  cauaad  irreversibls 
eye  damage.  The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  relied  essenUally  on  the 
studies  discussed  sbove  (Poda  and 
Aiken  19ee/Ex.  1-115:  IHury  and  Zemik 
1931  f.  as  dtad  in  ACGIH  1988/Bx.  1-3,  p. 
318)  when  recommending  its  limit  for 
hydrogen  sulfide  of  10  ppm  for  10 
minutes:  NIOSH  (Ex.  8-47.  Tsble  N7) 
continues  to  recommend  this  ceiling  for 
hydrogen  sulfide  (this  issue  is  discussed 
further  below). 

OSHA  received  several  comments 
relsted  to  the  health  effects  and 
proposed  limits  for  hydrogen  sulfide 
(Exs.  3-1183.  3-216.  8-37. 8-«7. 128:  Tr. 
XL  pp.  114.  225).  The  Atlsntic  Electric 
Company  (Ex.  3-1163)  pointed  out  an 
error  in  the  propoaaL  which  liated  the 
short-term  exposure  limit  for  hydrogen 
sulfide  ss  5  ppm  rather  than  15  ppm.  The 
Edison  Electric  Institute  (EEI)  (Tr.  XL  p. 
225)  explained  that  utility  workers  are 
expoaed  to  hydrogen  sulfide  when  they 
enter  utility  manholes  snd  vsults  thst 
are  located  near  coastal  areas,  where 
this  gaa  seeps  into  underground  spaces. 
Hm  EEI  reports  that  utility  workers  use 
respirstors  and  ventilate  these  spaces 
before  entering.  The  Montana  Sulphur 
and  Chemical  Corporation  (Ex.  3-216).  a 
small-buainess  manufacturer,  handler. 


and  shipper  of  hydrogen  sulfide, 
commented  that  in  its  opinion,  "the 
evidence  presented  for  significantly 
tighlenii^  the  existing  standards  is  not 
at  all  compelling."  According  to 
Montana  Sulphur,  the  studies  dted  by 
OSHA  in  the  proposal  to  support  the 
revised  limiU  of  10  ppm  (TWA)  and  15 
ppm  (STEL)  for  hydrogen  sulfide 
involved  concurrent  exposures  "to  other 
pollutants  or  stressors  peculiar  to  the 
incident  involved"  (Ex.  3-216.  p.  2).  In 
addition.  Montana  Sulphur  objects  to 
OSHA's  reHance  on  a  study  by  Poda 
and  Aiken  (19ee/Ex.  1-115)  showing  dtat 
voluntary  compliance  with  an  internal 
standard  of  10  ppm  at  ■  bdlity  in  die 
heavy-water  taidustry  eliminated 
complaints  of  eye  irritation  among 
hydrogen-sutflda-axpoeed  workers  at 
Uiis  facility  (Ex.  3-216).  Montana 
Sulphur  and  Chemical  reports  that  in  its 
long  experience  of  manufacturing  and 
handling  this  "notoriously  toxic" 
substance,  it  has  never  bad  a  case  of  eye 
irritation  that  required  medical 
traatment  it  urges  OSHA  to  promulgate 
a  STEL  for  hydrogen  sulfide  in  the  range 
of  25  to  30  ppm  rather  than  the  proposed 
15  ppm  (Ex.  3-210). 

06HA  appreciates  this  commenter's 
thoughtfiil  snd  thoroagh  discussion  of 
his  company's  experience  in  dealing 
with  hydrogen  sulfide  in  the  workplace. 
However.  OSHA's  revised  8-hour  TWA 
for  this  substance  is  based  on  the  best 
available  evidence  (i.e..  data  on  a  level 
of  occupetional  exposure  that  has  been 
shown  not  to  produce  the  health  effect 
of  coQcem).  The  eye  irritatioo  protential 
of  hydrogen  sulfide  at  levels  below  20 
ppm  is  widely  recognized:  the  comment 
firom  Montana  Sulphur  (Ex.  3-216) 
acknowledges  that  reduction  of  the  8- 
hour  TWA  to  10  to  12  ppm  is  warranted. 
OSHA  finds  that  a  STEL  of  15  ppm  is 
iustified  by  reports  of  eye  irritation 
caused  by  short-term  exposures  to 
levels  below  15  ppm  (ACGIH  lOOO/Ex. 
1-3.  p.  318).  OSHA  is  slso  sware  that 
conditions  In  industry  often  involve 
simultaneous  exposures  to  more  than 
one  hazardous  substance  and  that  such 
mixed  exposures  may  increase  the 
severity  of  the  effects  experienced  by 
workers.  However,  the  Agency  must 
establish  exposure  limits  based  on  the 
best  svsilable  evidence  for  each 
individual  substance  to  be  regulated:  it 
cannot  attempt  to  set  different  limits  for 
substances  on  the  basis  of  the  enormous 
number  of  other  substances  with  which 
they  could  potentially  b*  aasodated  in 
actual  use. 

OSHA  alao  received  a  comment  on 
hydrogen  sulfide  from  NIOSH  (Ex.  8-«7. 
Table  N7).  NIOSH  recommends  s  singls 
10-ppm  10-minuta  ceiling  for  this 


substance.  The  United  Paperworlcers 
International  Union  (Ex.  8-37)  also 
recommends  sdoption  of  the  NIOSH  10- 
minute  ceiling  of  10  ppm.  The  Agency 
believes  that  the  protection  provided  by 
NIOSH's  10-ppm  short-term  limit  is 
essentially  equivalent  to  that  provided 
by  OSHA's  combined  TWA-STEL 
limits,  and  that  the  combination  of  a  10- 
ppm  8-hour  TWA  and  a  IS-ppm  STEL 
established  in  the  final  rule  will  provide 
broader  protection  in  workplaces 
characterized  either  by  short-term  or  by 
steady-state  exposures. 

The  New  Jersey  Department  of  Health 
(Ex.  144)  urged  OSHA  to  base  iU  limits 
for  hydrogen  sulfide  on  EPA's  DUS  data. 
OSHA  discusses  this  approach  and  New 
Jersey's  comment  in  Section  VLA  of  this 
preamble. 

OSHA  concludes  that  the  former  20- 
ppm  (10-minute)  short-term  limit  and  SO- 
ppm  ceiling  limit  did  not  adequately 
protect  workers  against  the  sdverse 
ocular  effects  associated  with  exposure 
to  concentrations  of  hydrogen  sulfide 
below  20  ppm.  as  rep<vted  in  several 
studies.  OSHA  finds  that  the  eye 
irritation  and  ooo)unctlvitis  assodatad 
with  such  exposures  represent  s 
significant  riak  of  material  health 
impairment  to  workers,  who  may  be 
forced  to  seek  medical  treatment  after 
such  exposure  and  who  may  also  be 
unable  to  work  during  the  period  of 
recovery.  OSHA  has  accoidin^y 
established  an  8-hour  TWA  limit  for 
hydrogen  sulfide  of  10  ppm  and  a  short- 
term  limit  of  15  ppm.  These  levels  have 
been  demonstrated  to  be  effective  in 
preventing  irritation  and  conjunctivitis 
in  the  workplace  (Poda  and  Aiken  1906/ 
Ex.  1-115).  The  Agency  finds  that  this 
dual  limit  will  provide  protection  both  in 
continuous  steady-state  exposure 
situations  and  in  those  characterized  by 
sharp  peaks  and  will  do  so  more 
effectively  than  a  single,  short-term  limit 
such  ss  that  recommended  by  NIOSH. 
METHYL  ALCOHOL 

CAS:  87-M-l:  Chemical  Formula:  CHtOH 
H.&  No.  1252 

OSHA's  former  8-hour  TWA  limit  for 
methyl  alcohol  was  200  ppm.  The 
proposed  limits  were  an  8-hour  TWA  of 
200  ppm.  a  STEL  of  250  ppm.  and  a  skin 
notation.  The  final  rule  establishes  these 
limits,  which  are  consistent  widi  those 
of  the  ACGIH.  NIOSH  previously 
recommended  exposure  limits  for  this 
substance  of  200  ppm  as  a  TWA  and  800 
ppm  as  a  STEL  however,  afier 
reviewing  the  health  evidence  for 
methyl  alcohol  NIOSH  concurs  with 
OSHA's  final  rule  PELs  for  this 
substance  (Ex.  8-«7,  Table  Nl).  Methyl 
alcohol  is  a  mobile,  highly  polar. 


flammable  liquid  that  is  widely  used  as 
an  industrial  solvent. 

As  stated  in  the  proposal  (53  FR 
21061),  workers  exposed  to 
concentrations  of  methyl  alcohol 
between  200  and  375  ppm  experience 
severe  recurrent  headaches,  and  at 
levels  between  1200  and  "8300  ppm. 
studies  by  IGngsley  and  Hirsch  (1954/ 
Ex.  1-212)  report  that  the  visual 
capadties  of  exposed  individuals  are 
diminished.  OSHA  finds  that  a  250-ppm 
STEL  is  necessary  because  an  8-hour 
PEL  of  200  ppm  alone  does  not  protect 
workers  from  exposure  to  short-term 
peaks  at  levels  that  cause  eye  irritation 
and  severe,  recurrent  headaches  in 
exposed  woikers.  Although  the  skin 
LOb*  in  rabbits  is  20  g/kg.  OSHA  is 
adding  a  skin  notation  for  methyl 
alcohol  in  the  final  rule^(see  Section 
VI.C18  for  a  discussion  of  the  Agency's 
poUcy  on  skin  notations).  The  Agency's 
reason  for  establishing  a  skin  notation 
for  methyl  alcohol  despite  this  high- 
dermal  IJ}^  in  rabbits  is  that  a  dermal 
LDu  of  500  mg/kg  has  been  reported  for 
this  substance  in  monkeys  [Dangerous 
Properties  of  Industrial  Materials,  7th 
ed..  Sax  and  Lewis  1989,  p.  1377). 

Several  commenters  submitted 
information  to  the  record  on  methyl 
alcohol  (Exs.  150  (Comments  on  Methyl 
Alcohol),  194,  3-661,  3-902,  and  3-806). 
The  Motor  Vehide  Manufacturers 
Assodation  (MVMA)  (Ex.  3-002) 
presented  no  substantive  comment  with 
regard  to  methyl  alcohol;  instead,  the 
MVMA  listed  41  chemicals,  induding 
methyl  alcohol  that,  in  the  opinion  of 
the  MVMA,  require  "more  review  •  *  * 
to  allow  OSHA  and  industry  additional 
time  to  properly  assess  *  *  *  [the 
technological  and  economic] 
consequences"  of  revising  the  limit.  Both 
the  Eastman  Kodak  Company  (Ex.  3- 
eei)  and  the  Chevron  Corporation  (Ex. 
3-896)  submitted  specific  comments  on 
OSHA's  proposal  to  add  a  STEL  of  250 
ppm  to  the  existing  8-hour  TWA  of  200 
ppm.  Representing  Chevron,  Stanley 
Eh^den  stated: 

We  do  not  believe  that  the  proposed  250- 
ppm  STEL  is  justified  by  the  discussion  in 
[OSHA's]  preamble  (Ex.  3-a9e.  p.  10). 

According  to  Kodak,  the  study  by 
Kingsley  and  Hirsch  (ig54/Ex.  1-212) 
that  was  dted  by  OSHA  in  support  of 
the  STEL  involved  exposures  to  a 
duplicating  machine  fluid  that  contained 
between  5  and  96  percent  methyl 
alcohol  and  2  to  9  percent  of  an 
unidentified  fluid(s).  Kodak  is  of  the 
opinion  that  the  severe  headaches 
experienced  by  exposed  employees  may 
have  been  related  to  the  unidentified 
components  of  the  fluid  rather  than  to 
methyl  alcohol  and  further  that  these 


exposures  may  not  have  been  the  result 
of  short-term  exposures  (Ex.  3-661). 

OSHA  finds  Chevron's  and  Eastman 
Kodak's  comments  impersuasive.  for 
several  reasons.  First  the  measured 
airborne  levels  of  methyl  alcohol 
reported  in  the  Kingsley  and  Hirsch 
study  (1954/Ex.  1-212)  ranged  from  200 
to  375  ppm  when  employees  were  using 
dired  process  duplicating  fluids:  other 
studies  also  report  that  ejqxraure  to 
methyl  alcohol  at  these  levels  causes 
headaches  (Henson  1960.  as  dted  in 
ACGIH  lOee/Ex.  1-3,  p.  372).  Thus,  the 
effects  cited  in  the  Kingsley  and  Hirsch 
study  (1954/Ex.  1-212)  are  biologically 
plausible  and  consistent  with  those 
reported  in  other  studies  of  the  effects  of 
this  substance.  Second.  OSHA  believes 
that  a  250-ppm  STEL  is  needed  to  ensure 
that  workerh  are  not  exposed,  even  for 
short  periods,  to  the  elevated  levels  that 
have  been  shown  to  cause  these  effects. 

NIOSH  has  reevaluated  the 

toxicological  evidence  for  a  STEL  for 
methyl  alcohol  and  concurs  with  the 
250-ppm  limit  OSHA  is  establishing  in 
die  final  rule.  According  to  NIOSH  (Ex. 
150,  Comments  on  Methyl  Alcohol): 

[T]here  appears  to  be  no  justification  for  a 
ceiling  of  800  p|Mn  (the  ceiling  level  formerly 
recommended  by  NlOSi).  It  appears  that 
data  are  more  supportive  of  the  OSHA  and 
ACGIH  STEL  of  2S0  ppm'  *  *  it  seems 
reasonable  to  update  the  NIOSH 
recommended  ceiling  (Ex.  150). 

Thus,  OSHA  has  determined  that  the 
addition  of  a  STEL  is  necessary  to 
reduce  the  significant  risk  of  d^turbed 
vision  and  headaches  to  which  workers 
could  be  and  have  been  exposed  in  the 
absence  of  a  limit  on  short-term 
exposures.  As  discussed  above,  NIOSH 
concurs  with  OSHA  that  a  short-term 
limit  of  250  ppm  is  appropriate  for 
methyl  alcohol:  NIOSH  described  a 
recent  study  (Frederic  et  al  1984,  as 
cited  in  Ex.  150,  Comments  on  Methyl 
Alcohol)  that  found  that  teachers'  aides 
exposed  to  80  to  3080  ppm  of  methyl 
alcohol  while  using  duplicating 
machines  experienced  blurred  vision, 
headaches,  dizziness,  and  skin 
problems.  The  AFLr<:iO  (Ex.  194,  p.  A- 
12)  supports  the  addition  of  a  STEL  and 
a  sldn  notation  for  methyl  alcohol. 

The  final  rule  promulgates  an  8-hour 
TWA  of  200  ppm,  a  STEL  of  250  ppm, 
and  a  skin  notation  for  methyl  alcohol. 
OSHA  concludes  that  the  8-hour  TWA 
and  15-minute  STEL  will  work  together 
to  reduce  substantially  the  significant 
risk  of  headaches  and  blurred  vision 
presented  by  short-teim  occupational 
exposiu«8  to  methyl  alcohol  at 
concentrations  above  250  ppm.  The 
Agency  finds  that  the  headache,  blurred 
vision,  and  other  ocular  efiects 


associated  with  exposure  to  methyl 
alcohol  constitute  material  impairments 
of  health. 

METHYL  SDJCATE 

CAS:  661-84-5;  Chemical  Fonnula:  (CHsO)«Si 
H.S.  No.  1266 

OSHA  did  not  formeriy  have  a  limit 
for  methyl  silicate;  the  Agency  proposed 
the  adoption  of  a  1-ppm  8-hour  TWA  for 
this  substance,  and  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  this  selection. 
The  final  rtile  establishes  this  limit 
which  is  consistent  with  that  of  the 
ACGIH.  Methyl  silicate  exists  in  the 
form  of  coloriess  needles. 

Methyl  silicate  damages  the  cornea 
and  is  assodated  with  a  delayed  onset 
of  symptoms.  In  many  cases  of  methyl 
silicate  exposure,  the  eyes  recover 
completely,  but  there  are  reports  of 
damage  to  the  deep  layers  of  the  cornea 
that  caused  permanent  opacification 
and,  in  one  worker,  loss  of  vision  in  one 
eye  (Grant  1986/Ex.  1-975).  It  is 
estimated  that  exposing  humans  to 
methyl  silicate  at  concentrations  of  200 
to  300  ppm  for  15  minutes  will  produce 
lesions,  and  that  exposure  to  1000  ppm 
for  this  period  will  produce  injury 
requiring  hospitalization  (ACGIH  1966/ 
Ex.  1-3,  p.  409). 

Rabbits  exposed  to  1000  ppm  of 
methyl  silicate  in  dry  air  experienced 
delayed  eye  bums  (ACGIH  1986/Ex.  1-3. 
p.  409).  Exposure  of  diese  animals  to 
approximately  15,000  ppm  for  five 
minutes  caused  eye  bums,  but  exposure 
to  this  level  for  four  minutes  caused  no 
appreciable  effect  Guinea  pigs  showed 
maximum  no-effect  levels  of  135  ppm  for 
15  minutes.  90  ppm  for  one  hour,  and  20 
ppm  for  8  one-hour  periods.  The  latency 
period  for  ocular  changes  was  16  hours 
for  serious  effects  and  up  to  three  days 
for  mild  involvement  (ACGIH  1966/Ex. 
1-3,  p.  409).  Only  NIOSH  commented  on 
this  substance. 

Because  the  onset  of  response  to  this 
toxin  is  delayed,  because  exposure  in 
die  woricplace  could  have  a  duration 
substantially  greater  than  that  in  the 
animal  bioassasys,  and  because  of 
interspedes  variability,  it  is  necessary 
to  establish  a  PEL  considerably  below 
the  NOE  level  in  animals  to  reduce  the 
significant  risk  of  ocular  damge  to 
employees.  The  Agency  is  therefore 
establishing  a  1-ppm  8-hour  TWA  limit 
for  methyl  sihdte  to  reduce  the 
significant  risk  of  severe  ocular  effects 
associated  with  the  uncontrolled 
exposures  formeriy  possible  in  the 
absence  of  a  PEL  The  Agency  concludes 
that^his  limit  will  substantially  reduce 
this  significant  risk  by  protecting 
workers  fitim  the  ocular  effects  of 
methyl  silicate  exposure,  which 
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constitute  natsrial  Impslnnmte  of 

hflslth. 

NAPHTHALENE 

CAS:  SI-aO-K  ChMDical  Fonnula:  CJW 
KS.N0.ua2 

OSHA's  former  exposure  limit  tor 
naphlhslene  wss  10  ppro  as  an  S-hour 
TWA.  The  final  rule  retsins  this  TWA 
and  adds  a  short-term  limit  of  15  ppm 
for  this  substance,  which  occurs  ss  s 
colorless  to  brown  solid  and  has  the 
odor  of  mothballs.  The  ACCIH  also  has 
a  10-ppm  8-hour  TWA  and  a  IS-ppm 
8TEL  lor  naphthalene.  NI06H  (Ex.  8-47. 
Table  Nl)  concurs  with  the  PELs 
selected  for  this  substance. 

The  oral  lA*  for  naphthalene  in  rats 
is  1700  ntg/kg  (Flufy  and  Zemik  1931g/ 
Ex.  1-M6).  In  humans,  the  Inhalation  of 
naphthalene  vapor  causes  headache, 
loes  of  appetite,  and  nausea  (Fkiry  and 
Zemik  1>n«/Bx.  1-805:  Patty  1048b.  as 
cited  in  ACCIH  lOSe/Bx.  1-3.  p.  420). 
These  authors  also  report  that  exposure 
causes  optical  neuritis,  corneal  damage, 
and  kidney  injury.  Eight  of  21  workers 
expoeed  fbr  five  years  to  unspecifled 
leveb  of  naphthalene  developed 
opacities  of  die  lens  of  the  eye  (Chetti 
and  Mariani  1066/Ex.  1-730).  b«estlon 
of  large  amounte  of  naphthalene  causes 
severe  hemolytic  anenUa  and 
hemoglobinuria  (Stokinger  and 
Mountain  1083/Ex.  1-7BB).  The  ledial 
dose  in  humans  has  been  reported  ss  SO 
im/kg  (FOOSH  10771/Bx.  1-1182). 
Concentrations  soaawhat  above  IS  ppm 
are  reported  to  cause  maffcad  eye 
irritetion  (Robbins  1161 /Ex.  1-780). 

Only  the  American  boa  and  Stael 
institute  (A18I)  sad  NI08H  ooomented 
on  naphthalane.  The  AM  (Bxs.  120  and 
180)  baltevas  tfiat  a  STEL  for 
naphthaleiM  is  not  warranted  by  the 
evidence,  iiowever.  the  Robbins  (1061/ 


Ex.  1-700)  study  discussed  above  clearly 
shows  that  exctirsions  to  IS  ppm  cause 
severe  eye  irritetion.  and  OSHA  thus 
finds  the  STEL  both  necessary  and 
appropriate. 

In  the  Hnal  rule,  the  Agency  is 
retaining  the  8-hour  TWA  of  10  ppm  and 
adding  a  15-minuteSTEL  of  15  ppm  for 
naphthalene.  This  STEL  is  designed  to 
protect  against  the  eye  irritetion 
observed  in  workers  at  elevated  levels 
(Robbins  1851 /Ex.  1-799).  The  Agency 
concludes  that  these  limiU  will  protect 
workers  from  the  significant  risks  of  eye 
irritetion  and  serious  ocular  effects, 
which  constitute  matertel  health 
impairmente  that  are  potentially 
associated  with  expoeure  to  levels 
above  the  8-hour  UmiL 

Conclimtmu  for  Thm  Croup  of  Ocular 
Toxina 

OSHA  finds  that  promulgation  of  the 
final  rule's  limite  for  this  group  of 
chemicals,  which  have  the  potential  to 
causa  adverse  ocular  effecte  ranging 
from  transtent  discomfort  to  permanent 
blindnasa.  will  substantially  reduce  the 
significant  risk  of  visual  impairment 
assodatad  with  oocupatiooal  exposure 
to  these  subetencaa.  TIm  taadcological 
basis  for  the  final  role's  Hmito  inchida 
evidence  derived  from  oocopationauy 
exposed  workers  and  results  obtained  in 
snimals  that  have  been  shown  to  ba 
excellent  predictors  of  huoMn 
responses.  The  risks  being  protected 
against  have  sarioos  oonse<|oences.  both 
in  terms  of  material  impairment  of 
health  and  interference  with  the 
functional  capacity  of  thoee  wuikers 
wiio  are  theniasKis  sxpoeed  and  the 
safety  and  araO-being  of  these  arotkars 
and  their  co- workers.  Thus.  OSHA  finds 
diat  die  haite  estobHshed  by  die  final 
rule  sre  necessary  to  reduce  these 


significant  occupatiooal  risks,  whidi 
constitute  material  health  impairments 
of  heslth  within  the  meaning  of  the  Act 

0.  Substances  for  Which  Limits  Are 
Bated  on  Avoidance  of  Respiratory 
Effecte  Introduction 

Limits  are  being  established  for  a  totel 
of  35  substances  or  materials  for  which 
exposure  has  been  shown  to  cauie 
adverse  respiratory  effects.  The 
chemicals  in  this  group  cause  acute 
pulmonary  edema,  alveolar  damage,  or 
chronic  respiratory  damage  through  the 
general  mechanisms  of  cellular  damage 
or  fibrosis.  At  sufficient  doses,  these 
aifecte  can  be  permanent,  disabling,  and 
life-threatening. 

Some  of  the  materials  in  this  group  are 
composites  of  naturally  occurring 
minerals,  and,  for  these,  the  Agency  te 
establishing  liaiite  based  on  tlw  most 
hazardous  component  For  several 
materials  (coal  dust  crystalline  tripoli. 
silica,  and  graphite),  OSHA  is  requiiing 
the  TWA  to  be  measured  as  the 
respirabla  quarte  fractton  of  the  dust 
because  it  te  exposure  to  this  fraction 
that  presante  the  greatest  risk  to 
expcwed  workers. 

Table  08-1  liste  the  35  substances  in 
this  group,  slong  with  the  former, 
propoeed.  and  final  rule  PELs.  and  CAS 
and  HS  Numbers.  There  was  no  former 
OSHA  PEL  for  12  of  diasa  substances. 
For  one  substance.  OSHA  is 
establishing  s  ceiling  limit  to  replace  an 

existing  8-hour  TWA.  and  for  ten 

substances,  a  lower  TWA  and/or  STEL 
are  being  esteblished.  In  three  instanoa8. 
OSHA  is  esteblishing  a  STEL  to 
auynent  ite  former  TWA-PELs.  For  nins 
substences.  OSHA  is  chsnging  only  the 
form  in  which  the  limit  is  being 
exyrassad. 


UMI 


C6-1 .   Substances  for  Which  Linits  Are  Based  on  Avoidance  of 
Respiratory  Effects 


H.S.  Nuaber/ 
Cheaicsl  Naae 


CAS  No.      Fomer  PEL 


Proposed  PEL 


1017  AluainuB 

(pyro  powders) 

1034  BisButh  telluride 
(Se-doped) 


7429-90-5 


1304-62-1 


1080  Chlorine  dioxide       10049-04-4   0.1  ppa  TWA 


5  ng/B  TWA 


5  ng/B*'  TWA 


0.1  ppB  TWA 
0.3  ppn  STEL 


1093  ChroBiuB  Betal 

1096  Coal  dust. 

f  5%  quarts 

1097  Coal  dust, 

#  5%  quarts 

1161  Ethyl  acrylate 


None      2.4  mq/m^   TWA* 


None       10  bq/b* 
%  Si02-^2 


140-88-5    25  ppB  TWA.  Skin 


Final  Rule  PEL 


1177  FerrovanadiuB  dust     12604-58-9   1  ag/p  TWA 


2  mq/w?  TWA* 


0.1   Bg/B^  TWA** 


5   ppa  TWA 

25  ppn  STEL.  Skin 

1  ag/a^  TWA 
3  ng/a   STEL 


1178  Fibrous  glass 


Hon* 


5  mg/a"'  TWA 


5  mg/a  TWA 


0.1  ppn  TWA 
0.3  ppn  STEL 


7440-47-3    1  ag/a'  TWA        0.5  ag/a^  TWA        1  ag/n  TWA 


2  ag/a^  TWA* 


0.1  ag/a^  TWA** 


5  ppn  TWA 

25  ppn  STEL,  Skin 


1  ng/a  TWA 
3  ag/a^  STEL 


15  Bg/B^  TWA       5  ag/a"*  TWA  See  text 
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C6-1.   Substances  for  Ifhich  Liaits  Are  Based  on  Avoidance  of 
Respiratory  Effects  (continued) 


H.S.  NuBber/ 
Cheaical  Nave 


CAS  No. 


For Be r  PEL 


Proposed  PEL 


Final  Rule  PEL 


i 
f 


< 

o 


Z 

o 


a« 


1190  Grain  dust  (oat. 

wheat,  barley) 

1191  Graphite,  natural, 

respirabl*  9  It 
quarts 

1213  IndiuB  &  coapounds 

1215  Iron  oxide  (dust 
and  fuB«) 

1272  Methylene  bis 

( 4-Cyc 1 ohexy 1 i  so- 
cyanate) 


1276  Mica,  respirable  dust   12001-26-2 
containing    1% 
quarts 


None 


7782-42-5    15  nppcf  TWA 


7440-74-6 


1309-37-1    10  Bg/B  TWA 


5124-30-1 


1277  Mineral  wool  fiber 


1289  Nitrogen  dioxide 


None 


20  nppcf  TWA 


15  Bg/B  TWA 


4  Bg/B   TWA 


2.5  Bg/B   TWA 


0.1  Bg/B   TWA 


10  Bg/B   TWA 


3  Bg/B  TWA 


10  mg/m  TWA 


10102-44-0    5  ppB  Ceiling      1  ppa  STEL 


10  ag/m   TWA 


2.5  Bg/m   TWA 


0.1  Bg/B   TWA 


5  Bg/m   TWA 


0.01  ppB  Ceiling     0.01  ppa  Ceiling 


3  mg/m"^  TWA 


See  text 


1  ppB  STEL 


1300  Oxygen  difluoride       7783-41-7   0.05  ppa  TWA       0.05  ppa  Ceiling     0.05  ppa  Ceiling 


90 

E. 

• 
• 

I 


C6-1. 

Substances  for  Which  Lieits  Are 
Respiratory  Effects  (continued) 

Based  on  Avoidance  of 

I 

H.S.  Nu»b«r/ 
Chcaical  Naae 

CAS  No. 

Former  PEL 

Proposed  PEL 

Final  Rule  PEL* 

1901  Osone 

10028-15-6 

0.1  ppn  TWA 

0.1  ppn  TWA 

0.1  ppm  TWA 

' 

.  - 

0.3  ppa  STEL 

0.3  ppa  STEL 

1 

1309  P«r«qu4t. 

4685-14-7 

0.5  Bg/a^  TWA, 

0.1  ag/a^  TWA, 

0.1  mg/a^  TWA. 

< 

r«spirabl«  dust 

Skin 

Skin 

Skin. 

t 

ie 

1354  Silica,  crystalline 

14464-46-1 

1/2  value  calcu- 

0.05 mq/rn^   TWA 

0.05  mg/a^  TWA 

f 

criatobalite  (as 
raspirabla  quarts 
dust) 

lated  for  quartz 

'     - 

r 

1355  Silica,  crystallina 

14808-60-7 

10  .g/-3 

0.1  ag/a^  TWA 

0.1  ag/a^  TWA 

? 

quarts*  raspirabla 

t  Si02+2 

- 

«2 

, 

1356  Silica,  crystalline 

15468-32-3 

1/2  value  calcu- 

0.05 ag/a^  TWA 

0.05  ag/m^  TWA 

.8 

tridyvite  (as  • 

lated  for  quarts 

§ 

raspirabla  quarts 

"J 

dust) 

■, 

o 

n 

1357  Silica,  crystalline 

1317-95-9 

10  nq/B^ 

0.1  ag/a'  TWA 

0.1  ag/a^  TWA 

I 

tripoli  (as 

1  Si02-i-2 

i 

respirable  quarts 

% 

dust) 

B 

1358  Silica,  fused 

60676-86-0 

10  nq/e"* 
%  Si02'*'2 

0.1  ag/a^  TWA 

0.1  ag/a^  TWA 

! 

C6-1.   Substances  for  Which  Liaits  Are  Based  on  Avoidance  of 
Respiratorv  Effects  (continued) 


H.S.  NuBber/ 
Cheaical  Has* 


CAS  No. 


Poraer  PEL 


Proposed  PEL 


Final  Rule  PEL* 


1363  Soapstone,  total  dust     None 


1363A  Soapstone, 

respirable  dust 

1375  Sulfur  dioxide 


None 


1378  Sulfur  tetraf luorlde    7783-60-0 


1381  Talc  (containing  no) 
asbestos) 

1395  Tin  oxide 


1409  Triaellitic  anhydride    552-30-7 


1430A  Wood  dust,  hard 


1403B  Wood  dust,  soft 


None 


None 


20  nppcf  TWA 


7446-09-5    5  ppv  TWA 


14807-96-6    20  appcf  TWA 


7440-31-5 


6  mq/n      TWA 


3  ng/n  TWA 


2  ppn  TWA 
5  ppn  STEL 


2  Bg/n  TWA 


2  Bg/a"*  TWA 


0.005  ppa  TWA 


1  Bg/B  TWA 


5  Bg/B^  TWA 


3 

6  ng/m  TWA 


3  Bg/m  TWA 


2  ppB  rWA 
5  ppB  STEL 


0.1  PPB  Ceiling      0.1  ppa  Ceiling 


2  ag/a  TWA 


2  ag/a"^  TWA 


0.005  ppa  tv;a 


5  ag/a  TWA 
10  ag/a^  TWA 

5  ag/a"'  TWA 
10  ag/a^  TWA 


< 

o 


Z 
o 


o. 
"5* 

9 

e 
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a 
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C6-1.   Substances  for  Which  Linits  Are  Based  on  Avoidance  n' 
Respiratory  Effects  (continued) 


H.S.  Nuaber/ 
Chcaical  Nase 


CAS  No. 


Porner  PEL 


Proposed  PEL 


FinaJ  Rule  PEL 


I 


< 
o, 

k 

z 

o 


to 


«D 

Q. 

03 
«< 

cT 

9 
B 


1430C  Wood  dust,  allergenic    None 
(Western  Red  Cedar) 


2.5  ng/n   TWA 


*  For  coal  dust,  respirable  fraction  less  than  5  percent  8102. 

^  For  coal  dust,  respirable  fraction  sore  than  5  percent  Si02. 

OSHA's  TWA  lisits  are  for  8-hour  exposures;  its  STELs  are  for  15  ninutes  unless  otherwise 
specified;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  tine. 
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Dttcription  of  th0  Health  Effecta 

Th«  rMpinitory  system  is  •  maior 
rout*  of  occupational  axpoaura  for  toxic 
substances.  Because  of  tlie  vital  nature 
of  pulmonary  function,  respiratory 
toxicants  present  a  serious  health 
haiard  both  from  acute  and  chronic 
exposures.  Acute  respiratory  disease 
can  be  life  threatening. 

Chronic  pulmonary  disease  can  result 
from  long-term  exposure  to  respiratory 
toxicants  and  is  potentially  crippling 
because  it  greatly  reduces  the  quality  of 
life  and  the  productivity  of  its  victims.  In 
addition,  the  onset  of  respiratory 
disease  can  be  insidious,  because  it  may 
be  indicated  only  by  the  gradual 
development  of  a  few  nonspedflc  signs 
(Petersdorf  et  al..  Harrison'M  Principles 
of  Intemai  Medicine.  10th  ed.,  1963). 

The  difficulties  of  detecting 
irreversible  respiratory  effects 
complicate  the  prevention  of  pulmonary 
disease.  Pulmonary  function  can  be 
evaluated  with  a  variety  of  tests, 
including  measurements  of  the  vital 
capacity  and  of  the  resting  and  forced 
expiratory  volumes.  However,  certain 
conditions,  including  emphysema  and 
fibroeis,  are  difRcult  to  diagnose  even 
with  such  tests.  In  addition,  these  same 
diseaaes  often  continue  to  progress  even 
after  the  affected  individual  has 
recognized  the  problem  and  obtained 
medical  assistance.  Furthermore,  these 
diseases  may  continue  to  progress  even 
after  exposure  has  ceased,  which  makes 
prevention  even  more  vital. 

In  addition  to  the  threat  posed  to  the 
general  occupational  population  by 
respiratory  toxins,  certain 
subpopulations.  such  as  persons  with 
impaired  lung  function  caused  by 
asthma,  bronchitis,  emphysema,  and 
pulmonary  flbrosis,  are  at  special  risk 
from  the  adverse  effects  of  respiratory 
toxins.  Tobacco  smoking  can  cause  or 
aggravate  all  of  the  respiratory 
conditions  discussed  above  and  can 
interact  additively  or  synergistically 
with  respiratory  toxins  to  increase  their 
adverse  effects  on  the  pulmonary 
system.  For  example,  tobacco  smoking 
acts  additively  with  coal  dust  to 
diminish  pulmonary  function.  Because 
tobacco  smoke  contains  nitrogen  oxides, 
cadmium,  and  ammonia,  occupationally 
exposed  workers  who  smoke  have  an 
additional  source  of  exposure  to  these 
respiratory  toxins. 


Two  general  categories  of  lung 
in|uries  are  relevant  to  the  group  of 
substances  under  consideration: 

•  Damage  to  cells  lining  the  airways, 
which  results  in  necrosis  (localized 
areas  of  dead  cells),  increased 
permeabiUty.  and  edema. 

•  Production  of  fibrosis,  which  may 
become  massive  and  greatly  reduce  lung 
capacity. 

Cellular  damage  reeulting  in  edema 
and  emphysema.  A  number  of 
substances  cause  damage  to  cells  lining 
the  airways.  This  can  result  in  increased 
permeability  of  cell  membranes  and 
subsequent  edema,  hemorrhage,  and 
localind  necrosis  (areas  of  dead  cells). 
Chronic  inhalation  of  certain  chemicals 
causes  destruction  of  the  alveolar  septa 
and  results  in  emphysema.  Cellular 
damage  may  be  either  localized  or 
diffuse,  depending  on  the  distribution  of 
the  toxicant  in  the  lung. 

Edema  is  the  release  of  Ouid  into  the 
lumen  (open  spaces  of  the  airways)  or 
alveoli.  Serious  edema  can  take  several 
hours  to  develop  so  that,  in  some  cases, 
life-threatening  or  even  fatal  exposures 
can  take  place  without  the  individual's 
being  aware  at  the  time  of  exposure  of 
the  extent  of  the  damage.  Ozone, 
nitrogen  dioxide,  and  paraquat  all  cause 
local^ed  cellular  damage  leading  to 
edema  (Klaassen,  Amdur.  Doull  et  aL 
igae/Bx.  I-0O).  Fatalities  from 
pulmonary  edema  have  resulted  from 
exposures  to  concentrations  of  nitrogen 
dioxide  of  about  200  ppm  [Dangemus 
Pn^rtiea  of  Induatrial  Materials,  Oth 
ed..  Sax  1964).  Paraquat  is  unusual  in 
that  it  can  cause  delayed  pulmonary 
damage  following  exposure,  even  when 
exposure  occurs  via  routes  other  than 
inhalation  (Klaassen.  Amdur,  Doull  et  aL 
1966/Ex.  l-«e). 

Necrotic  changes  can  reduce  the 
functional  surface  area  of  the  lung.  One 
type  of  lesion  often  noted  in  persons 
expoeed  to  respiratory  toxins  is  benign 
granulomas,  which  are  localized  masses 
Tbrmed  when  the  immune  system 
attempts  to  sequester  a  foreign  object 
Depending  on  the  extent  of  the  damage, 
these  masses  may  reduce  the  functional 
capacity  of  the  lung.  Exposure  to 
'  selenium-doped  bismuth  telluride  has 
been  associated  with  the  production  of 
benign  granulomas  without  flbrosis 
(Wagner.  Madden.  Zimber.  and 
I  Stoldnger  1974.  as  dted  in  ACGIH  1966/ 
Ex.  1-3.  p.  50). 


Emphysema  is  caused  by  a  gradual 
destructkMi  of  the  cells  of  the  alveolar 
septa,  which  causes  a  loss  of  elasticity 
in  the  lung.  A  slight  degree  of 
emphysema  is  present  in  much  of  the 
adult  population  and  does  not  cause  any 
functional  impairment.  As  the  disease 
progresses,  however,  serious  and  life- 
threatening  reductions  in  functional 
capacity  can  occur.  Once  the  disease 
has  advanced  to  the  point  of  serious 
functional  impairment,  it  is.  for  the  most 
part,  irreversible  (Petersdorf  et  al.  1983). 
There  is  evidence  that  a  number  of  the 
substances  in  this  group  cause 
emphysema,  including  sulfur 
tetrafluoride  (ACGIH  196e/Ex.  1-3). 
ozone,  and  nitrogen  dioxide  (Klaassen, 
Amdur.  Doull  et  al.  1966/Ex.  1-89). 

Fibrotic  changes.  Pulmonary  Fibrosis 
was  one  of  the  earliest  recognized  forms 
of  occupational  disease.  Fibrosis  should 
be  distinguished  from  pneumoconiosis, 
although  these  terms  are  often  used 
interchangeably.  Pneumoconiosis  is  a 
more  general  term  indicating  the 
presence  of  a  foreign  substance  in  the 
lungs,  as  determined  by  radiographic  (X- 
ray)  analysis.  This  de&iition 
encompasses  a  variety  of  conditions  and 
does  not  by  itself  necessarily  indicate 
functional  damage  (Petersdorf  et  al. 
1963).  In  contrast,  fibrosis  is  a  seriously 
debilitating  disease.  One  type  of  fibrosis 
is  interstitial  fibrosis,  whidi  is  a  kind  of 
pneumoconiosis  characterized  by 
depoeition  of  fibrous  tissue  in  the 
interstitial  spaces  between  the  alveolar 
membrane  and  the  pulmonary  capillary 
membrane.  Interstitial  fibrosis  greatly 
reduces  the  diffusing  capacity  of  the 
hiog  and  thus  causes  oxygen  depnvatioa 
in  the  body  (Guyton  198l/Ex.  1-1002). 
Like  emphysema,  fibrosis  is  largely 
irreversible:  it  sometimes  progresses 
even  in  the  absence  of  further  exposure 
(Peter8doffetaLl963). 

Silicosis  is  a  form  of  interstitial 
fibrosis  that  is  caused  by  exposure  to 
respirable  silica  particles  (Klaassen. 
Amdur.  Doull  et  al.  1986/Ex.  1-99). 
Exposure  to  coal  dost  causes  a 
pneimioconiosis  «vith  fibrosis  that  can 
be  severely  debilitating  (Petersdorf  et  aL 
1963).  In  addition,  exposure  to  graphite, 
mica,  and  grain  dust  have  all  been 
associated  with  fibrosis  in  workers 
(ACGIH  198e/Ex.  1-3). 
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Dose-Response  Relationships  and 
Respiratory  Effects 

For  most  of  the  substances  in  this 
group,  permissible  exposure  limits  have 
been  based  on  health  surveys  and  case 
reports  of  occupationally  exposed 
populations.  In  some  cases,  animal 
studies  provide  the  evidence  of  a 
substance's  toxicity.  As  is  the  case  for 
most  of  the  substances  for  which  OSHA 
is  establishing  new,  reduced,  or  revised 
limits,  the  dose-response  curve  for 

respiratory  irritants  tends  to  be  S-  -         ■        ■     - 

shaped. 

Table  C6-2  presents  dose-response 
data  on  the  adverse  pulmonary  effects 
of  representative  chemicals  in  this 

group,  the  populations  exposed,  and  the  * 

endpoints  observed.  The  following 

discussions  describe  the  record  - 

evidence,  present  OSHA's  findings  for 
all  the  substances  on  Table  C6-1,  and 
describe  the  nature  of  the  risks  faced  by 
workers  exposed  to  them.  .  * 

aajJNQ  CODE  4S10.«-II 


UMI 


H.S 
Owaical 


1034  BiMuth 

t«l lurid* 
(S»-Dop«S) 

1096  CDBl  DiMt. 

S%  ouarts 

1097  CMl  tkmt, 

I   5«  quarts 

1190  Grain  Ouat 

(oat.  Mhaat. 


larlay) 


TMLE  06-2. 


iry  of 


evidancc  for  Mwrse  Reapiratary  Effects 


Data 


CM  Md. 


I>B. 


PINM. 
VtL* 


)304-«2-l 


Nona  2.4  bq/b^  1*^ 


0.1  wq/wfl 
iOag/a^ 


Doaa/Duration 
Aaaociatad 
Irith 
Obaarved 
Effects 


Speciaa 


Ctaaaignts 


Dogs 
Rata 
Rabbi  ta 


ISmq/w? 
1  year 

35  yaara 


•  10  wq/w^  Huaana 


9   10  wq/m^  Huaana 


Huaana 


Granuloaatoua  lesions  in  lunjs  seen 
after  6  aonths  of  exposure. 


Calculated  eatiaate  of  10  percent 
proliability  of  developing  pneuKxxwiiosis 
*dth  f ibrosia  after  35  yaara  of  expoaure 
to  ooal  duat.  (Quartz  content  not 
identified.) 

Chronic  tarondiitia,  shortness  of  breath. 
reduced  pulaonary  function,  increaaed 
incidence  of  respiratory  ay^Jtow. 


Increased  incidence  of  respiratory 
sysptoM. 

Pibroais  and  aottling.  pneuaoocnioaia. 


I 


g. 
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to 


He 
f 


D 
O. 


i 

ts. 
o 
a 


TMLB  06-2.     S^aary 

of  Dnae  Baaponaa  Bvidanca 

for  Mvaraa  Reapiratory  Ef facta  (continued) 

Doae  Iteaponae  Data 

Doaa/Duraticn 

• 

Aaaociatad 

PINM. 

«th 

? 

M.S.  Mualwr/ 

PCWCJl 

MIC 

Obaarved 

9* 

OMMical  mm 

CKS  No.          PB> 

PEL* 

Bffacta                    Speciea                                   Cbaaents 

1    ■ 

1)91  Cra««tlt«. 

7782-42-5       15  w^pcf  tm 

2.5  aq/a^  ItA 

N/A                     Hunna          tathracoeiliooaia.  aiailar  to  that  aeen 

natural. 

in  coal  ainera. 

raapirabla 

• 

~  ■                                                                                                                                   \ 

9 

1213  IndiuB  h 

7440-74-6           — 

0.1  iq/a^  IM^ 

24-97  wq/wi^           Rats              Hideapread  alveolar  edeaa  following 

< 

coBpoundfl 

■* 

expoaure  to  In202. 

o. 

1776  Hica 

12001-26-2      20  ifvefnA 

3  ag/a3  IW 

N/A                     Ihjnana          Signa  and  ayaptoaa  reacabling  ailiooeis 

and  pneuaoconioaia  in  8  of  57  korkera. 

z  . 

1389  Nitrogm 

10)03-44-0      5  npa  calling 

I  PF*  STEL 

N/A                        Hunans           F^tal  pulaonary  edeaa. 

• 

dloalda 

M 

- 

0.4-2.7  ppa          Huaana          Change  in  pulmonary  vital  capacity. 

"*- 

' 

chronic 

^ 

IJUU  0iiy9an 

7783-41-7       0.05  pfs  "M^ 

0.05  p|» 

0.5  ppa                 Lafe.              Lethal  to  a  wide  variety  of  laboratory 

1- 

<1inuoridi> 

teilii^ 

tMD  7-hr               Aniaala        apaciea,  cauaing  pulaonary  edeaa  and 

• 

axpoauraa                                 heaorrhage  after  aeweral  houra  of  exposure. 

•< 

1 

* 

* 

•  • 

» 

i 

• 

i 
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. 
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TMLE  06-2. 


SUBiMry  of  Dpae  n«ipon—  Evidence  for  Adwerae  Respiratory  Effects  (continued) 


Doae  Iteeponee  Data 


H.S.  Nualwr/ 
ChMical  Mh 


CM  Ho. 


pn. 


niwL 
tuiz 


Poae /Duration 
Associated 
With 
Observed 
Effects 


Species 


ODasents 


1301 


rsspirsbl* 


1303 


1354  Si  lies, 

crystallins 
cristotaslits 

1355  Si  lies. 

crystallins 

qusrts. 

respirahle 

13M  Silica. 

crystallins 
tridyalts 


10026-1 S-« 


0.1 


0.1  ppa  nA 
0.3  p|s  9m. 


14-7   0.5  ag/B^  IW^.  0.1  mg/wi^  WK 

Skin  Skin 

e 

14464-46-1       1/2  wlus  0.05  Bg/a^ 

for  qusrts  ItA 

14808-60-7         10  sa/s^  0.1  aqi/s} 

rnojfj 


15468-32-3   1/2  wslus       0.05  mq/m^ 
for  quarts      IMA 


1.5 

3  hrs/day 

1  Fpa 
1  day 

M/A 


liunans    Significant  reduction  in  pulBonary  vital 
capacity. 

Mice      Dasage  to  alveolar  tissue. 


lluMans    69  accidental  deaths  fro*  pulsonary 
injury  reported  throu^  1972. 


0.5  aq/w?  Dogs 

(as  total  dust) 
2.5  years 


0.1  sg/s^ 
dtronic 


N/A 


Cellular  infiltration  of  lung  and 

f ibrotic  nodules  in  pulsonary  lysph  nodes. 


HuNsns    Accelerated  loss  of  pulsonary  function 
over  effects  of  aging  alonij. 


Rats      Host  active  for«  of  free  silica  when 

adainistered  by  intratracheal  injections. 
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TMLE  06-2. 


iry  of 


evidsno*  for  Mvera*  Rcapiratory  Effects  (continuad) 


Data 


rasa. 


H.a. 

Chaadcal 


OM  ND. 


no. 


PO,* 


DoacAXiration 
Anociatad 
With 
Gbaervad 
Effects 


Species 


13S7  Slllea. 


eiyatalllns 
trlpoll 


1317-95-9        lOja/j^ 


0.1  wq/wi^ 


Wk 


Lab. 
Aniaals 
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AUJMINUM  (PYRO  POWDERS) 

CAS:  7420-flO-«;  Chemical  Fonnula:  Al 
H.&  Na  1017 

OSHA  previously  had  no  permissible 
exposure  limit  for  aluminum  pyro 
powdflrfl.  The  ACXIIH  has  an  8-hour 
TLV-TW  A  of  5  tag/m*.  The  proposed 
and  final  rules  have  a  PEL  of  5  mg/m* 
for  the  aluminum  pyro  powders;  NI08H 
(Ex.  »-«7.  Table  Nl)  concurs  with  this 
limit.  Powdera  and  flake  aluminum  are 
flammable  and  can  form  explosive 
mixtures  in  air. 

Aluminum  pyro  powders  have  a 
higher  reported  toxicity  than  aluminum 
metal  dusts  (Stokinger  1961a/Bx.  1- 
1133).  Several  Briti^  studies  have 
examined  the  effects  of  exposure  to  this 
finely  flaked  aluminum  on  workers  in 
paints  and  pyrotechnics  plants.  Their 
findings  revealed  that  pulmonary 
fibrosis  may  result  from  exposure  to 
pyro  powders,  although  epidemiologic 
evidence  indicates  that  additives  used 
to  prevent  oxidation  and  agglomeration 
may  have  contributed  to  the  incidence 
and  nature  of  the  disease  (Ediing  1961/ 
IX  1-733:  Jordan  1961 /Ex.  1-650: 
Mitchell.  Manning.  Molyneux.  and  Lane 
1981 /Ex.  1-664).  Exposures  that  have 
previously  caused  lung  changes  in 
workers  are  presumed  to  have  been 
( xtremely  high  (ACCIH  19ee/Ex.  1-3.  p. 
22).  No  comments,  other  than  NIOSH's. 
were  received  on  these  powders. 

OSHA  concludes  that  the  permissible 
exposure  limit  of  5  mg/m*  TWA  for 
aluminum  pyro  powdera  will  prevent  the 
significant  risk  of  lung  changes  in 
workera  exposed  at  the  concentrations 
formerly  permitted  by  the  absence  of  an 
OSHA  limit.  The  Agency  has 
determined  that  these  lung  changes 
constitute  material  impairment  of  health. 
BISMUTH  TELLURIDE  (DOPED) 

CA&  1304-82-1:  Chemical  Fomula:  Bti  Ta» 
H.S.  ^4a  lOM 

OSHA  had  no  former  limit  for  doped 
bismuth  telluride  (Bi*  Te.).  The  ACGIH 
has  a  TLV-TWA  of  5  m^m*  for  Bit  Tei 
that  has  been  doped  wiu  selenium 
sulfide.  The  proposed  PEL  was  5  mg/m' 
as  an  8-hour  TWA;  NI08H  (Ex.  8-47. 
Table  Nl)  concura  with  this  limit,  and 
the  final  rule  establishes  it.  Bismuth 
telluride  appeara  as  gray,  hexagonal 
platelets:  it  is  also  available  as  ingots  or 
single  crystals. 

Wagner.  Madden.  Zlmber.  and 
Stokinger  (1074.  as  cited  in  ACCIH 
1906/Ex.  1-3.  p.  56)  conducted  a  one- 
year  study  in  which  rabbits,  dogs,  and 
rats  were  exposed  for  six  houra/day. 
five  days/week  to  doped  bismuth 
telluride  dust  (containing  80.04  mol  %  Bit 
Tei  and  0.20  mol  %  SnTe.  plus  a  small 
■loichiomelric  excess  of  Te)  of  1.04  urn 
particle  diameter  at  a  mean 


concentration  of  IS  mg/m*.  Small, 
granulomatous  lesions  without  fibrosis 
appeared  in  the  lungs  of  dogs  at  six 
months.  In  doM  that  were  sacrificed 
four  months  after  an  eight-month 
exposure,  the  lesions  had  regressed,  and 
the  affected  lymph  nodes  were  without 
cellular  reaction.  Rabbits  exhibited 
similar  histologic  effects,  but  with 
decreased  numbera  of  pulmonary 
macrophages,  no  Tibrous  tissue 
proliferation,  and  no  cellular  or  fibrous 
tissue  reaction  around  the  dust  deposits 
in  the  lymph  nodes.  The  rats  showed 
fewer  granulomas  but  some  areas  of 
epitheUalixation  of  the  alveolar  walls. 
As  was  true  for  the  other  species,  the 
rats  showed  neither  fibrosis  nor  cellular 
reaction  in  the  lymph  nodes,  despite 
accumulation  of  the  inlermetallic  dust 
(Wagner,  Madden,  Zimber.  and 
Stokinger  1974.  as  cited  in  ACGIH  1986/ 
Ex.  1-3.  p.  59).  Only  NIOSH  commented 
on  this  substance. 

In  the  final  rule,  an  8-hour  PEL  of  S 
mg/m*  TWA  is  established  for  Se-doped 
bismuth  telluride  to  prevent  the 
occurrence  of  the  pulmonary  lesions 
seen  in  experimental  animals.  OSHA 
concludes  that  this  limit  will 
substantially  reduce  the  significant  risk 
of  these  pulmonary  effects. 
CHLORINE  DIOXIDE 

CAS:  100«0-0«-«:  Chemical  Fotmula:  aOi 
H.S.  No.  1080 

Previously.  OSHA  had  an  8-hour 
TWA  limit  of  0.1  ppm  for  chlorine 
dioxide.  The  ACCU1  recommends  the 
same  time- weighted  average  and  a  15- 
minute  STEL  of  a3  ppm.  The  proposal 
retained  the  same  TWA  and  added  a  15- 
minute  STEL  of  as  ppm.  and  NIOSH 
(Ex.  8-47.  Table  Nl  concurred  with  these 
limits,  which  are  established  in  the  final 
rule.  Chlorine  dioxide  is  a  red-yellow 
gas  at  ordinary  temperatures. 

Rats  exposed  to  0.1-ppm 
concentrations  of  chlorine  dioxide  for  10 
weeks  at  Ave  houn  daily  showed  no 
adverse  effects  from  exposures.  Other 
data  in  animals  are  not  available 
(Dalhamn  1967/Ex.  1-307). 

Data  on  human  exposures  indicate 
that  marked  irritation  occun  on 
inhalation  of  5  ppm  (no  time  specified), 
and  that  one  death  occurred  at  19  ppm 
(Elkins  1959b.  as  cited  in  ACCIH  1966/ 
Ex.  1-3.  p.  118).  Repeated  exposures  in 
humans  have  been  linked  to  bronchitis 
and  and  pronounced  emphysema  (Petty 
1964/Ex.  1-1163).  Clinical  studies 
conducted  by  Gloemme  and  Lundgren 
(197S/EX.  1-323)  revealed  that  the 
majority  of  workera  who  had  been 
exposed  for  five  yeare  to  average 
concentrations  of  chlorine  dioxide 
below  0.1  ppm.  in  combination  with 
about  \Xi  ppm  chlorine,  experienced  eye 


and  respiratory  irritation  and  slight 
bronchitis.  Some  gastrointestinal 
irritation  was  also  observed  in  these 
workers.  Gloemme  and  Lundgren  (1957/ 
Ex.  1-323  attributed  all  of  these  effects 
to  elavated  short-term  exposures 
involving  excuraions  above  the  0.1  ppm 
level.  Ferris.  Burgess,  and  Worcester 
(19e7/Ex.  1-316)  have  shown  that 
concentrations  occasionally  ranging  as 
high  as  0.25  ppm  were  associated  with 
respiratory  effects  in  workera 
concomitantly  exposed  to  chlorine.  The 
United  Paperworkera  International 
Union  [UPfU]  supported  the 
development  of  comprehensive 
standards  for  irritant  gases  such  as 
chloride  dioxide. 

In  the  Hnal  rule.  OSHA  is  retaining  the 
0.1-ppm  8-hour  TWA  and  adding  a  15- 
minute  STEL  of  0.3  ppm  for  chlorine 
dioxide.  The  Agency  concludes  that 
both  of  these  limits  are  necessary  to 
protect  workera  against  the  significant 
risk  of  respiratory,  skin,  and  eye 
irritation  known  to  occiu*  as  a  result  of 
short-term  exposures  above  the  TWA  of 
0.1  ppm.  OSHA  has  determined  that 
these  advene  effects  constitute  material 
impairment  of  health. 
CHROMIUM.  METAL 

CAS:  7440-47-3:  Chemical  Fonuula:  Cr 
H.S.  No.  1083 

OSHA  formeriy  had  an  8-hour  TWA 
of  1  mg/m*  for  chromium  metal.  The 
proposed  PEL  was  0.5  mg/m*  NIOSH 
(Ex.  8-47.  Table  Nl)  concurred  with  the 
proposed  limit.  The  ACGIH  has 
established  an  8-hour  TWA  of  0.5  mg/m* 
for  chromiiun.  which  is  a  steel-grey 
metal.  In  the  final  rule.  OSHA  is 
retaining  the  former  8-hour  TWA  PEL  of 
1  mg/m*  for  diromium  metal 

According  to  the  ACGIR  a  as-mg/m* 
TLV-TWA  for  chromium  "should  be 
adequate  to  prevent  pulmonary  disease 
or  other  toxic  effects"  (ACGIH  ig66/Ex. 
1-3.  p.  139).  Many  commentere  objected 
to  the  proposed  0.5-mg/m*  PEL  for 
chromium  metal  (Exs.  3-236. 3-629,  3- 
902.  3-1085. 3-1123. 129. 145.  and  188;  Tr. 
pp.  11-136  to  11-137).  These  commentera 
argued  that  there  was  no  health  basis 
for  lowering  the  PEL  for  chromium  metal 
and  questioned  the  studies  described  in 
the  health  effects  discussion  for  this 
substance.  For  example.  Peter 
Hernandez.  Vice  President  for  Employee 
Relations  at  the  American  Iron  and  Steel 
Institute  (AISI).  commented  in  several 
submissions  that  one  of  the  studies 
(Mancuso  and  Hueper  (1951 /Ex.  1-215) 
relied  on  by  OSHA.  which  was 
performed  for  the  Indian  government  in 
1951.  found  "exaggerated  pulmonary 
markings"  on  the  X-rays  of  exposed 
workera  but  failed  to  demonstrate  that 
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these  markings  constituted  a  health  risk 
to  these  workera  (Ex.  188.  p.  18).  The 
AISI  also  criticized  the  results  of 
another  study  reUed  on  by  OSHA.  the 
work  of  Prind  et  al.  (1962.  as  dted  in 
ACGIH  19e6/Ex.  1-3.  p.  139).  whidi 
detected  pulmonary  disease  in  workera 
exposed  to  chromium  at  levels  of  0.27 
mg/m*  (Prind.  Miller.  Davis,  and  Cholak 
1962.  as  dted  in  ACGIH  19e6/Ex.  1-3.  p. 
139).  According  to  the  AISL  "the  results 
of  this  study  are  highly  questionable 
*  *  *  because  other  dust  and  fumes 
besides  chromium  were  present 
induding  36.7  percent  silica"  (Ex.  188.  p. 
19). 

In  response  to  these  conunents.  OSHA 
has  further  reviewed  the  toxicological 
literature  on  chromium  metaL  The 
Agency  finds  that  the  metallic  form  of 
chromium,  in  its  pure  state,  does  not 
present  a  significant  risk  to  exposed 
workera  at  levels  below  1  mg/m*. 
OSHA's  former  8-hour  TWA  PEL  for  this 
substance.  This  view  of  chromium 
metal's  toxicity  is  shared  by  several 
toxicologists.  For  example,  Proctor. 
Hughes,  and  Fischman  (Chemical 
Hazards  of  the  Workplace,  2nd  ed^ 
1968,  p.  155)  state.  "Chromium  metal  is 
relatively  nontoxic  *  *  *  OSHA  finds 
that  the  markings  associated  with 
exposure  to  chromium  metal  (which 
were  not  suggestive  of  alteration  of  the 
architecture  of  the  lung)  and  reported  in 
the  Mancuso  and  Hueper  (1951 /Ex.  1- 
215)  study  do  not  present  a  risk  of 
material  impairment  of  health  because 
they  do  not  presage  any  decrement  in 
pulmonary  function  or  interfere  with  the 
functional  capacity  of  exposed  workera. 

OSHA  also  agrees  with  the  AISI  that 
|A|  maior  problem  (in)  defining  the  health 
efTects  which  may  be  associated  with 
exposure  to  metallic  chromium  is  the  frequent 
coexistence  of  the  metallic  form  with  both 
trivalent  and  bexavalent  salU  (Tr.  p.  11-136). 

The  Prind  et  al.  study  (1962,  as  dted 
in  ACGIH  19e6/Ex.  1-3.  p.  139)  reflects 
the  problem  of  confounding  exposures  to 
which  the  AISI  alludes.  In  this  study, 
ferrochrome  alloy  workera  were 
exposed  to  several  toxic  contaminants 
simultaneously,  including  chromium, 
salts,  silica,  iron  oxide,  and  chromium 
metal  OSHA  believes  it  likely  that 
exposure  to  the  other  contaminants 
present  which  induded  a  high 
percentage  of  silica,  accounts  for  the 
development  of  pulmonary  disease  in 
these  workers.  The  ACGIH  (1986/Ex.  1- 
3.  p.  139)  stated,  after  reviewing  the 
Mancuso  and  Hueper  (1951 /Ex.  1-215) 
and  the  Prind  et  aL  (1962.  as  dted  in 
ACGIH  1966/Ex.  1-3.  p.  139)  studies, 
that  "(ejxposure  to  chromium  metal 
does  not  give  rise  to  pulmonary  fibrosis 
or  pneumoconiosis." 


Thus,  after  a  reanalysis  of  the 
toxicological  data  and  the  record 
evidence,  OSHA  condudes  that  there  is 
no  health  basis  for  reducing  the 
Agency's  former  limit  of  1  mg/m*  for 
chromium  metal  OSHA  finds  that  the  1- 
mg/m*PEL  provides  appropriate  worker 
protection  from  the  toxic  effects  of 
exposure  to  chromium  metal 

Accordingly,  in  the  final  rule,  OSHA 
is  retaining  the  former  8-hour  TWA  limit 
of  IX)  mg/m'  for  chromium  metal.  The 
Agency  condudes  that  this  limit  protects 
workera  against  the  significant  risk  of 
pulmonary  effects  potentially  assodated 
with  exposure  to  the  metallic  form  of 
chromium. 

COAL  DUST.  <  5%  QUARTZ 
COAL  DUST.  >  5%  QUARTZ 

CAS:  None:  Chemical  Formula:  None 
H.S.  Nos.  1086  and  10S7 

OSHA's  former  limits  for  coal  dust 
included  a  formula  limit  of  10  mg/m*/% 
SiOt-f-2  for  coal  dust  containing  a 
respirable  quartz  fraction  greater  than  5 
percent  and  a  2.4-mg/m*  limit  for  coal 
dust  containing  a  respirable  quartz 
fraction  of  less  than  5  percent  The 
ACGIH  has  a  TLV-TWA  of  0.1  mg/m* 
for  the  respirable  quartz  fraction  of  coal 
dust  containing  more  than  5  percent 
quartz,  and  2  mg/m*  for  the  respirable 
dust  frtiction  of  coal  dust  containing  less 
than  5  percent  quartz.  OSHA  proposed 
8-hour  TWA  limits  of  0.1  mg/m*  for  the 
respirable  quartz  fraction  of  coal  dust 
containing  more  than  5  percent  quartz 
and  2  mg/m'  for  the  respirable  dust 
fraction  containing  less  than  5  percent 
quartz:  the  final  rule  estabUshes  these 
limits.  OSHA's  proposed  and  final  rule 
limits  do  not  represent  an  actual  change 
in  the  value  of  the  limits  for  coal  dust 
containing  more  than  5  percent 
respirable  quartz;  instead,  they  do  away 
with  the  Agency's  previous  and 
cumbersome  formula  limit  Coal  is  a 
dari(  brown  to  black  soUd  formed  from 
fossilized  plants. 

Because  OSHA  is  not  lowering  the 
limits  for  coal  dust  or  considering  the 
health  effects  evidence  for  these  limits 
but  is  merely  changing  the  form  in  which 
the  limits  are  expressed,  no  discussion 
of  the  health  evidence  is  included  in  the 
final  mle.  The  Gulf  Power  Company 
(Exs.  3-938  and  3-1144)  believed  that 
OSHA  was  proposing  to  change  the 
value  of  the  coal  dust  limits  rather  than 
the  form  in  which  those  limits  were 
being  expressed.  In  the  final  rule.  OSHA 
has  darified  this  fact  by  emphasizing  it 
in  the  beginning  and  end  of  this 
discussion.  Lawrence  Hecker.  Corporate 
Director  of  Industrial  Hygiene  and 
Toxicology  for  Abbott  Laboratories, 
requested  that  both  Z-table  entries  for 


coal  dust  in  the  final  rule  specifically 
indicate  that  it  is  the  "respirable  quartz 
fraction"  that  is  to  be  measured  (Ex. 
387f.  p.  9).  In  response  to  this  comment 
OSHA  has  so  identified  the  measurable 
fraction  in  the  final  rule's  Table  Z-l-A. 

NIOSH  (Ex.  8-47.  Table  N2:  Tr.  p.  3- 
86)  believes  that  the  limit  for  quartz- 
bearing  coal  dust  should  be  reduced  to 
0.05  mg/m*  as  an  8-hour  TWA  on  the 
basis  of  the  potential  carcinogenicity  of 
respirable  crystalline  silica.  OSHA  is 
aware  of  some  recent  studies  (NIOSH 
1986b:  Huriey  and  Madaren  1987;  lARC 
1987)  on  the  health  effects  of  exposure 
to  coal  dust  and  the  Agency  is 
monitoring  this  literature  to  assess  the 
need  for  a  reevaluation  of  this  limit 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  0.1  mg/m*. 
measured  as  the  respirable  dust  fraction, 
for  coal  dust  having  a  respirable  quartz 
fraction  of  more  than  5  percent  quartz, 
and  an  8-hour  TWA  PEL  of  2  mg/m* 
TWA.  measured  as  the  respirable  dust 
fraction,  for  coal  dust  having  a 
respirable  quartz  fraction  of  less  than  5 
percent  quartz.  The  Agency's  previous 
formula  limit  for  siUca  containing  more 
than  5  percent  quartz  (respirable 
fraction)  is  equivalent  to  the  0.1-mg/m* 
limit  in  terms  of  airborne  concentration. 
Thus,  the  final  rule's  limit  is  intended  to 
simpUfy  the  units  used  to  measure  and 
express  the  limit  it  does  not  represent 
an  actual  change  in  the  value  of  the  limit 
(see  discussion  for  crystalline  silica- 
quartz  later  in  this  section).  OSHA 
believes  that  this  revision  will  simplify 
employee  exposure  monitoring. 
ETHYL  ACRYLATE 

CAS:  140-88-5:  Chemical  Formula: 

CH,=CHCOOCH» 
H.S.  No.  1161 

OSHA  formerly  had  an  8-hour  TWA 
limit  for  25  ppm  for  ethyl  acrylate.  with 
a  skin  notation.  The  ACGIH  has  a  TLV- 
TWA  of  5  ppm.  a  TLV-STEL  of  25  ppm. 
and  a  skin  notation  for  ethyl  acrylate. 
which  is  a  colorless  liquid.  The 
proposed  PEL  was  an  8-hour  TWA  of  5 
ppm  and  a  15-minute  STEL  of  25  ppm. 
with  a  skin  notation;  the  final  rule 
establishes  these  limits. 

Ethyl  acrylate  produces  irritation  of 
the  skm,  eyes,  mucous  membranes, 
gastrointestinal  tract  and  respiratory 
system  (Dreisbach  1974/Ex.  1-896).  The 
oral  LDm  in  rats  fed  this  substance  is 
1020  mg/kg,  and  the  4-hour  inhalation 
LCm  for  these  animals  ranges  between 
1000  ppm  and  2000  ppm.  In  rabbits,  the 
dermal  LDm  is  1790  mg/kg  (Pozzani. 
Weil,  and  Carpenter  1949/Ex.  1-025). 
and  the  minimum  oral  IDm  is  280  to  420 
mg/kg  (Treon.  Sigmon.  Wright  and 
Kitzmiller  1949/Ex.  1-760).  Animal 
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■tudiw  aho  indkal*  Ihal  Mvm  dvonk: 
e0Kto  tamy  w ll  from  •xpasure  to  lite 
■ubttanca^  RaI«  cxptMad  lo  Uvei*  of  7Ql 
aoa  or  S40  ppm  of  otbjrl  acrylat*  far  up 
to  30  day*  akoiwad  Mxokralad  BortaUty 
and  potbologic  changM  in  lb*  bnfi, 
livsr.  •nd  kkfaiaya.  bi  those  oninwla  Ikat 
develofMd  p— iimoiria.  raaal  wmI  bapatic 
lesions  wara  also  saaa.  la  a  parallal 
■tudy.  rats.  rabbUs  and  fuinea  pifs  wbo 
wara  sub^actad  to  atbyl  acrylata 
concantraMons  in  axoaaa  af  75  ppn  for 
SO  savan-hour  Inbalatton  partoda 
exbibMed  palmoaary  adaiiia; 
defaaarativa  rhsnati  in  tba  haart  Uvar. 
and  kidneys;  and  dsatb  (Tiaoa.  Sitnoo. 
Wri^U  and  KiliaiUar  IMO/Bx.  Y-TtB). 
Millar  at  aL  (MM.  aa  diad  ia  ACCIH 
im/Bx.  1-3.  p.  240)  reported  that  rats 
and  mica  exposed  to  7S  or  22&  ppnu  six 
hours  par  day  for  30  days,  developed 
nasal  lesions  and  other  dagsaerativa 
inflanunatory  changes  in  the  nasal 
■truclure.  In  other  studies,  rata  and  mice 
administaiad  100  or  200  ng/kg  ethyl 
acrylata  by  gavage  Qve  times  par  weak 
for  va  waaka  developed  inflammation 
and  hyperplasia  of  the  forestomach  in 
addition  to  squamous  ceQ  carcinomas 
and  papiOomaa  in  the  same  area  (NTP 
IflSSb.  aa  cited  tn  AOCIH  IflSB/Bx.  1-3. 
p.  240).  Based  on  a  study  by  Millar  at  aL 
(laao.  aa  dtad  in  ACGIH  UBS/Ex.  1-3.  p. 
240).  in  which  rats  and  mica  expoaed  to 
25  or  75  ppm  ethyl  acrylata  Cor  six  hours 
par  day.  live  days  par  weak  for  27 
OMMiths  developed  lesions  in  the  nasal 
cavity  even  st  the  lowest  dose,  the 
ACGIH  (ima/Ex.  1-3.  p.  240)  concurs 
with  the  Anitflcan  Industrial  Hygiene 
Assodation  (IHOO/Ex.  1-1196)  that  a  25- 
ppm  limit  for  ethyl  acrylate  is  too  high  to 
prevent  irritating  effects  in  exposed 
humana. 

In  a  study  by  Nemec  and  Bauer  (1978, 
as  dtad  in  ACXIH  19iS/liL  1-3L  p.  MB), 


prninagart  inhalalloa  expoauias  si  SO  to 
75  ppas.  Opdyh*  (1  VS/Bx.  1-822) 
reported  that  the  eppUcattan  of  a  4- 
p^ranl  concantratioa  at  ethyl  acrylata 
prodaead  skin-sensitiBation  reactions  in 
10  out  ol  M  voluntaera. 

NIOSH  (Ex.  8-«7.  TaMa  Ntt  TV.  PPL 
3-07  to  »-«•)  baUawaa  that  a  fM  Section 
0(b)  rulaMakb«  ia  aaadad  for  ihU 
potential  BrcatalianaJ  carrlnn>in.  A 

MaaalacturarslEiL  IM)  urgaa  OSHA  not 
to  adopt  vahiaa  stiU  on  the  AGCM 
Noticm  of  Imtmuiad  Ckangm.  As 
discMsad  in  Section  IV.  06HA  ia  not 
adoptli«  Ihaaa  Iknita. 

In  tba  Baal  rale.  06HA  ia  aslabUshiag 
aa  t^Mur  TWA  ol  5  ppa  Mi  a  15- 
minuta  8TBL  af  2S  ppas  lar  atbyl 
acrylata;  the  skin  noUtion  ia  being 


retained.  Ha  Agaacy  caadadaa  that 
these  limits  will  prolact  worhars  from 
the  signiflcaal  risk  al  savara  aya.  aoaa. 
and  skin  Ifritaboa  aaaedatad  with 
expoaara  to  thia  aabalaaea  at  the  levala 
pararfttodbyOaHA'afennarMMH  Tba 

nMmmtCw  OOBSHMTO  ^BOTS  BOv^VM  vVsBCIB 

material  jmpalnnaaii  la  haahh. 


IW 


FERROVANAnUM  DUST 
CAft  13884  aa  a  Ownacal 
HA  Na.  1177 

OSHA  fbnaerly  had  a  limit  of  1  mg/m* 
for  farrovanadhim  dust  The  ACGffI  has 
a  TLV-TWA  Unit  of  1  n^m*  with  a 
TLV-STEL  of  3  mg/m*  the  NIOSH- 
recommended  exposure  limit  for 
metallic  vanadium  is  1  mg/mg'as  a  10- 
hour  TWA.  Thepropoaed  FfX  was  1 
mg/m  *.  with  s  STEL  ol  3  aig/m*.  NIOSH 
(Ex.  a-47.  Table  Nl)  concurred  with 
these  limits,  which  are  estabbabed  by 
the  final  rule.  Ferrovanadium  dust  exists 
ss  dark,  odorless,  sobd  particles. 

Soviet  studies  in  animals  showed 
ferrovanadiora  dot  to  be  less  toxic  than 
vanadhun  panlnxida.  Roafachin  (1KZ/ 
Ex.  1-1100)  repoited  that  no  acota 
intoxication  occurred  in  animals 
expoecd  to  feirovanadhim  dust  at 
concentrations  as  high  ss  10,000  mg/m^ 
however,  serious  chronic  pulmonary 
changas  were  obaenrad  after  short-term 
expoeures  (one  hour)  on  alternate  days 
for  two  months  to  concentrations  in  tfie 
1000-  to  200D-mg/m*  range.  These 
puhnonary  changes  consisted  of  chronic 
bronchitis  and  chronic  hmg 
inflammation.  Only  ^flOSH  coramentad 
on  this  substance. 

OSHA  Is  aatabUahing  a  PEL  of  1  mg/ 
m  *  TWA  and  a  STEL  OT  3  mg/m  *  for 
fei  luvanadiuo  dast  to  reduce  the 
Btgaiflcant  rfsk  of  chrome  puhnonary 
damage  sfiown  to  be  essociated  with 
exposures  to  this  subatance  at  the 
elevated  snort- tens  levels  fui mei ly 
permitted  by  the  TWA  Ifaait  akme. 
OSHA  UMisidais  the  pofanonary  damage 
caased  by  axpusufe  to  nsnov anadlum 
dust  to  be  material  impatmients  of 
health,  laa  Agency  conchioes  that  the 
combioad  TWA  Bmit  and  STEL  win 
subetantiaRy  redaca  Ihia  risk. 
FIBRaUS  CLASS 

CA&Neaa. 
tlANallTt 


m*(tlwtLV 

fork 

Bx.l-aU) 


aFCLofSaig/ 
bfth*  ACCIH) 
I«06H(1977d/ 
that 


duat  men  sscaad  5  aig/B*a8  m  »baar 
TWA  (as  total  doat)  or  3  Bbar/ce  lor 
fibata  graatar  Ihaa  10  am  lona. 

Extaaaiva  avidanca  waa  aaaarittad  to 
the  recard  rsgarding  tba  propoaad  PEL 
for  fifaroua  glaaa.  Becaoaa  of  llw 


itareafaaaBeofdM 
evidence  and  tba  oomplaxity  of  tba 
issues  raisad.  06HA  baa  aal  y«t  baen 
abia  to  laach  a  final  cathision 
Therafosa.  06HA  is  taaporarily 
delaying  a  final  daciaion  ragardbig  tba 
eataWJsbmanl  ola  aapaiats  fBL  lor 
fibrana  gtaac  hnwavar.  OSHA  wUI  make 
tbia  Baal  dadaian  within  a  raaaonahle 
period  of  tiaM. 

GRAIN  DUST  (OAT.  WHEAT.  AND 
BARLEY) 

CAS:  None:  Chemical  FornuiU:  None 
H.S.No.:n90 

A  decision  by  the  Occupational  Safety 
and  Health  Raviaw  Canunisaion 
(Secntory  of  Labor  v.  JCrawsa  HOtiitg 
Company.  OBAMIC  DOchat  No.  7»- 
230(7.  April  22. 190^  has  bald  that  there 
was  ao  foroMr  08HA  PEL  for  grain  dast 
Based  on  the  AOCSf  lacoauaendatlon. 
OSHA  propoaad  to  aelablish  a  4-mg/m* 
S-bour  TWA  PEL  for  dast  generated 
from  wheat  oata,  and  barfay,  and 
NIOSH  (Ex.  0-47.  Table  Nl)  sapported 
the  prapoaal.  Ilowavai.  fai  the  final  rule 
the  Agency  ia  aatabUahing  an  O-hoor 
TWA  limit  of  10  a^n*  for  tbeae  dusts. 
Grain  dasta  ia  a  conplex  nixtare  of 
husk  partidea.  cellulose  hairs  and 
spikes,  starch  pamdea.  spores  of  hngi. 
insect  debris.  poHena.  rat  hair,  and 
approxinMtely  5  percent  miaaral 
particles.  The  mean  partide  siia  of  the 
airborne  dasts  may  be  leaa  than  5  am.  A 
substantial  aaioant  of  infofnation  was 
subnNtad  to  Ilia  reoord  aoBasaing  tfa0 
heaHh  s  lidania  and  faaaibiBty  of 
attaiaiag  a  4-aig/Bi*TWA  Rant  hi  the 
feed  taidaa»y  (Bxs.  3-751.  9-752.  3-755. 
ft-«5. 104. 100. 110L  10a  105k  and  190t  Tr. 
ppi  0-417  to  0-sn).  06HA  baa  carafaHy 
reviewed  tbia  evidence  and  kaa 
detennined  Inat  an  expoaara  limit  Mr 
grain  dust  is  necessary  to  reduce  the 
significant  risk  of  sdverse  respiratory 
effads  aaaorialad  artdi  axpoaura  to  this 
matariaL  OBHA's  laviaw  of  tba  baaltb 
avidanca.  daacribad  balaw.  sboan  that 
grain  awjikeis  will  experience  adverse 
respiratory  synptaaH  npon  sapaawa  to 
grain  oaal  lavala  exoaeding  tba  cunant 
nuisance  daat  hadt  of  15  ta%lm*  TWA: 
thia  obaervatian  waa  not  diapiiled  in  tha 
record.  Raapitatary  apmptana  era  also 
prevalaat  anavg  pain  dast  atorkass 
exposed  to  levels  balaw  10  ag/n'TWA. 
as  tolal  doat  atthiiagh  tbeae  aymptoma 
are  dkalniabad  compaiad  with  Iknae 
asaodatad  with  expoaara  to  higher  dast 
levels.  Bacnaae  of  anoastainties  in 
estabtishiag  a  daar  tbraaboU  exposnra 
level  for  laapintary  efiads  and  ki 
determining  tha  faaaftillty  of  tba 
propoaad  4-^b*  UbM  (aaa  Section  VH. 
SiMinMry  Eoonomlc  Iiapacl  aad 
Regulatory  Flexibility  Analysis).  OSHA 
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is  establishing  a  ID-mg/m*  limit  as  an  8- 
hour  TWA  for  wheat  oat  and  barley 
dust  to  reduce  the  risk  of  respiratoiy 
disease. 

The  adverse  effects  of  inhaling  grain 
dust  have  been  known  for  at  least  two- 
and-one-half  centuries,  dating  back  to 
Rammazini  who,  in  1713.  described  the 
respiratory  hazards  associated  with 
exposure  to  cereal  grain  dust  More 
recently,  several  epidemiological  studies 
conducted  over  the  past  few  decades 
(dted  by  ACGIH  igSB/Ex.  1-3  and 
Rankin  et  aL  1908)  have  demonstrated 
that  exposure  to  grain  dust  causes 
"grain  fever,"  wheezing,  chest  tightness, 
productive  cough,  eye  and  nasal 
irritation,  and  symptoms  of  chronic 
respiratory  disease.  Grain  dust  may  also 
induce  asthmatic  reactions  via  an 
allergic  mechanism,  particularly  in 
individuals  who  are  predisposed  to 
developing  allergies  (i.e.  atopic 
individuals).  Thus,  OSHA  believes  that 
the  need  for  an  occupational  limit  on 
exposure  to  grain  dust  is  dear. 

The  basis  for  OSHA's  proposed  4-mg/ 
m*  limit  was  a  NIOSH-sponsored  study 
of  grain  workers  by  Rankin  et  al.  [Study 
of  the  Prevalence  of  Chronic,  Non- 
Specific  Lung  Disease  and  Related 
Health  Problems  in  the  Grain  Handling 
Industry.  DHHS  (NIOSH)  Pub.  No.  86- 
117. 1986).  A  1980  draft  of  this  stody  by 
Rankin  and  do  Pico  (Ex.  1-1193)  formed 
the  basis  for  the  ACGIH-reconunended 
limit  of  4  mg/m*  TWA.  This  study 
evaluated  the  health  status  of  310  grain 
handlers  in  Wisconsin  and  Minnesota. 
The  grain  handlers  were  selected  from 
eight  elevator  companies,  from  state 
grain  inspection  agendes,  and  &t>m 
longshoring  companies.  Health  status 
was  determined  by  questionnaire  and 
by  physical  examination,  which 
included  an  assessment  of  pulmonary 
function,  immunologic  evaluation,  blood 
and  urine  chemistries,  and  chest 
roentgenograms.  The  comparison  group 
that  served  as  controls  consisted  of  239 
city  workers  who  spent  the  majority  of 
their  workdays  outside. 

From  the  questionnaires,  Rankin  et  al. 
(1986)  found  that  the  grain  handlers  had 
a  higher  prevalence  of  respiratory 
pymptoms  than  did  the  city  woricers. 
llie  prevalence  of  respiratory  symptoms 
was  highly  signiHcant  (Rankin  et  al. 
1986,  Table  13),  and  was  independent  of 
smoking  status.  The  symptoms  reported 
by  grain  handlers  represented  both 
acute  and  chronic  airways  reactions 
(occupational  asthma  and  chronic 
bronchitis).  Wheezing  and/or  chest 
tightness  generally  started  within  two 
hours  of  beginning  the  work  shift. 
Episodes  of  grain  fever  occurred 
tnfreqqently;  this  was  attributed  by  the 


workers  to  improved  woridng  conditions 
over  the  previous  three  years.  Acute 
recurrent  conjimctivitis  and  riiinitis 
were  reported  to  occur  among  most 
grain  workers. 

Lung  function  tests  showed  that 
exposure  to  grain  dust  had  a  highly 
signifrcant  adverse  effed  on  pidmonary 
function  (Rankin  et  aL  1986,  Table  30). 
There  was.  however,  no  correlation 
between  reduced  pulmonary  function 
and  job  category,  length  of  employment 
or  place  of  work.  The  lung  function 
decrement  observed  among  grain 
handlers  was  not  related  to  smoking 
history  alone;  grain  handlers  who  were 
smokers  or  ex-smokers  showed 
significant  dedines  in  pulmonary 
function  when  compared  to  city  woricers 
who  were  smokers  or  ex-smokers. 

Grain  workers  who  reported 
symptoms  had  lower  values  of 
ventilatory  function  than  did  workers 
without  symptoms.  The  prevalence  of 
chronic  bronchitis  symptoms  with 
measured  airways  obstruction  was 
higher  in  grain  woricers  than  in  controls, 
regardless  of  smoking  history.  Clironic 
bronchitis  with  airways  obstruction  was 
also  related  to  length  of  employment 
Rankin  et  al.  (1986)  conduded  that  these 
findings  "suggest  that  chronic  grain  dust 
exposure  may  result  in  chronic 
obstructive  pulmonary  disease"  (p.  28). 

Rankin  et  al.'s  (1986)  study  also 
included  a  work-shift  study  in  which  248 
grain  woricers  and  192  city  workers  were 
sampled  for  grain  dust  exposure  during 
a  work  shift  Symptoms  occurring  during 
the  shift  were  recorded  and  pulmonary 
function  readings  were  taken  before  and 
after  the  shift.  Only  14  percent  of  grain 
workers  were  exposed  to  an  8-hour 
TWA  level  exceeding  5  mg/m*  total 
grain  dust  7  percent  were  exposed 
above  10  mg/m*.  Rankin  et  al  (1986) 
reported  that  grain  workers  showed  a 
significant  excess  of  cough  and 
expedoration  during  a  work  shift  in 
which  dust  concentrations  were  below  5 
mg/m*.  At  dust  levels  between  10  and  15 
mg/m*,  there  was  a  significantly 
increased  prevalence  of  wheezing  and 
dyspnea  during  the  shift  among  grain 
woi^ers  as  compared  with  controls 
(Rankin  et  al.  1986.  Table  11-156). 
Workers  with  pre-existing  airways 
obstruction  experienced  significant  pre- 
to  post-shift  declines  in  ventilatory 
function  at  dust  levels  below  10  mg/m*. 
However,  the  changes  obser\'ed  in  pre- 
to  post-shift  pulmonary  function  did  not 
correlate  with  the  presence  of  symptoms 
during  the  shift 

Rankin  et  al.  (1986)  also  conducted  a 
short-term  (three-year)  follow-up  study 
of  lung  function  among  grain  workers. 
Their  results  showed  no  greater  declines 


in  FEV  or  FVC  over  the  three-year 
period  than  cx)uld  be  accounted  for  by 
age  alone.  However,  there  was  a 
significant  decline  in  other  measures  of 
lung  function  (MMF,  V„^,  V.^n) 
among  both  smoking  and  nonsmoking 
grain  workers.  The  authors  concluded 
that  although  a  grain-dust-related 
decline  in  these  measures  was  observed, 
the  long-term  effects  of  smoking  on  lung 
function  were  probably  greater  than 
those  caused  by  grain  dust. 

The  ACGIH  (1986/Ex.  1-3) 
recommended  the  4-mg/m* TLV  based 
largely  on  the  following  condusion  by 
Rankin  et  al.  (1986): 

The  incidence  of  respiratory  symploms  was 
higher  among  grain  workers  exposed  to  mean 
total  airborne  dust  (time-weighted  average 
concentration)  of  13.9  mg/m*  when  compared 
to  grain  workers  exposed  to  4  mg/m'  or  less. 
In  the  latter  group  of  grain  workers  the 
incidence  of  symptoms  was  similar  to  that 
found  among  controls  (Rankin  et  al.  1986.  p. 
51). 

This  conclusion  by  Rankin  et  al.  (1986) 
was  derived  by  correlating  the  incidence 
of  respiratory  symptoms  with  workers' 
subjective  estimations  of  dust  levels 
encountered  during  the  work-shift  stud)': 
workers  who  judged  their  dust 
exposures  during  the  shift  to  be  "more 
than  average"  were  exposed  to  mean 
dust  levels  of  13.9 ±12  mg/m* TWA  and 
had  significantly  higher  inddences  of 
respiratory  symptoms  than  did  workers 
who  judged  their  exposures  to  be 
"average"  (mean  TWA  dust  exposures 
of  4±8.6  mg/m^.  From  this  observation, 
the  ACGIH  (1986/Ex.  1-3)  interpreted  4 
mg/m*  to  be  a  no-observed-efTed  leveL 
This  interpretation  of  Rankin  et  al.'s 
(1986)  results  was  hea\'ily  criticized  by 
rylemaking  partidpants.  For  example, 
the  National  Grain  and  Feed 
Association  (NGFA)  (Ex.  8-55)  argued: 

OSHA  states  that  the  study  found  that 
acute  bronchial  symptoms  did  not  appear 
among  workers  exposed  at  or  below  4  mg/m^ 
This  figure  is  in  fact  an  average  estimated 
exposure  of  4.21  ±  6.62  mg/m'  and   .  .  .  was 
based  on  workers'  arbitrar)-  inlerpretaiionlsj 
of  'averkge'  exposure.  The  researdiers 
grossly  o^v^i^^"*^  their  results  by  implying 
that  a  sp^ific  level  of  4  mg/m*  was  an 
absolute  limit  below  which  the  incidence  of 
symptoms  among  workers  was  similar  to 
(that  among)  controls  (Ex.  8-55.  p.  28]. 

Although  it  is  true  that  reliance  on 
employees'  subjective  impressions  of  the 
magnitude  of  dust  exposure  during  a 
shift  is  not  as  precise  as  taking 
quantitative  samples  of  dust  exposure,  it 
must  be  emphasized  that  Rankin  et  aL 
(1986)  did  find  a  significant  excess  of 
respirator)'  symptoms  among  grain 
workers  whose  TWA  exposures  were 
objectively  determined,  by  air  sampling. 
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to  b«  Ims  rtMa  OT  squal  Is  10  mg/n* 
TWA;  Ml  lie—  l«d«iMM»  of  whttitnt 

■nd  dytpnoo  wwo  aloo  rnorlod  among 
grain  wonMffo  oxpoMQ  la  MWiv  of 
botwooa  M  and  U  a^fm'TWA. 

Hw  NGFA  mIm  cfMdaM  tat  Ranidn 
at  al.  fMN)  atudy  far  fofltav  to  •ddraoa 
potential  MaMO  in  Iha  Jwrign  and 
adaiintetralKM  oi  Ina  aoaitn 
qvMtionnaira  (Rx.  B-W,  p.  28).  fai 
AppwMta  C  of  if  mihmimkm.  tha  NCPA 
dtM  ■  diacuMion  of  qaMttonnairt 
biaMfl  by  CaahU  aad  BattigriU  (in 
Aitty  k  iKduttrial  Hygmm  amd 
Toxieokgy.  M  lav.  mL.  vol  1.  ppi  Ug- 
32.  aayton  and  Claytoa  Mil)  and  aiataa 
that  "quest  uuinaifaa  provida  a  laffi 
■ourca  of  error  that  auMt  ba  gaafdad 
againat."  partkaUrty  wbaa  mm 
qaaaHonnaiia  ia  aatf-adnWalarad  (Bx. 
g-«S.  AppandU  C  pp>  9-«).  06HA 
believea  that  ahhoagh  inch  biaaea  are 
posaiUa.  Ranidn  at  al  (1088)  took 
meaaurea  to  reduce  tnch  biaaea.  Firat 
their  study  population  derives  from 
tnaay  workplacaa.  intbwthig  aigkt  grain 
elevatora.  state  grain  inapection 
a^eadea.  aad  loagahartag  ooaipaniea;  it 
thus  ippuM  mitUkf  tiMl  tba  tmnM 
reaalu  obtainad  boa  tlM  qpMltaMMlraa 
would  be  aubalaattally  Uaaad  aa  a 
result  of  employoa  dJaaatiafactloii  with 
the  veorklng  condHkma  of  a  partkalar 
workaita.  SaeoKi  RaaUa  al  aL  (Igii} 
did  raly  on  trained  iaiawlawara  to 
review  all  qaeatioanairea  far 
cooipletenaaa  aad  to  aaaial  to  tha 
complatkM  af  a  ^aaattonnatra  whan 
necaaaary.  Tka  aaa  of  trained 
intanrtowara.  acoordlng  to  Gambia  and 
Battlgalll  (Bx.  g-aa^  Appaadix  C  p.  S)k 
may  earract  each  biaasa  Id  addition. 
Rankto  at  aL  |19te)  faand  a  comlation 
between  symptoaaa  raportad  on 
questionnairea  and  expoaura  lavala. 
which  suggaata  that  tfaa  noaattonnaira 
reaults  wera  not  heavily  biaaed. 

Deapita  aome  of  the  critidama  of  tba 
Rankin  at  aL  (19gB)  study,  thaaa  authors' 
results  ara  conaiatant  with  aoaM  other 
pubUahad  atadtoa  of  nato  woriwn.  Dr. 
Roy  Bochan.  CUaf  of  tha  Ooeapatiflnal 
Health  and  Safely  Sactioa  CeUege  of 
Vetarinary  MedMna  and  Bioaedical 
Sdencee  at  Colorado  State  Univeraity. 
performed  a  study  of  tha  general  health 
of  31  grain  handleia  (aabmittad  as  part 
of  Bx.  3-751).  A  total  of  204  perscmal 
TWA  daat  aaaaplaa  wara  token,  of  whfch 
only  six  excaadad  10  ■■/■*.  Dr. 
found  that  aaMMr  afi  af  hdUly, 
smoking  hiatoqr.  nor  paal  expoaara  to 
grain  doat  had  any  aipdflcaaC  effect  on 
symptoas  raapoaeaa.  There  waa  a 
statiatically  aigndkant 
between  grate  daat  expoeora  lovala  and 
syamptoni  raaponaaa.  Tna  rayortad 
symptoms  inciudad  aaaal  and  throat 


iirnatioiK  cneet  discomfort,  and  phlegm 
prodnetiaB.  I^.  Badton  conckided  that, 
"althoagk  tha  aaawJatluu  was 
mathaaMtfcal^  waak  bat  atoKaticaBy 
significant  it  would  rationaly  ba 
expected  that  i 
becomai 


dust  msyhare 
indivtdeale* 


itotUal 

aupriatogly  lew  (mean  -  8t.y  ng/m* 
TW A).' to  a  lafger  stady  of  SM> 
Caaadtan  pato  wsrinra.  CoMoo, 
Grahaak  U  e«  aL  flggS.  aabadtted  »» 
part  of  Bx  9-781)  aiM>  laportod  a 
significant  axcaaa  toddanca  of 
reapiratoty  aynptoaM  annng  grata 
workera  daapMa  totol  dnet 
oonoentraltoaB  generally  below  10  mg/*. 

Ahbei^itoaaatodtoBahoara 
consistent  pattasB  af  tocraaaed 
prevalence  of  raanliatory  aymptoma 
among  grain  handbra  axpoaad  balow  10 
mg/m*.  the  aaaoctotton  batwnan  low- 
level  expoaora  to  grata  dad  and  Iha 
development  of  chvante 
diaaaaa  ramaiaa  apaa  to  i 
SeaamI  stodiaa.  imhsdlBg  Baakla  at  at 
(iggg)k  Ckaa-Yaai^  ddaa.  aad  Hanooa 
(ifgO/lbL  W4).  aad  Broder.  Corey. 
Davioa  al  d.  Iim  aa  dtad  to  Bx.  S-751) 


long-term  e,ipaaaia  to  grata  daat  to 
eddMon.  cheat  nisntosanffsms  have 
found  no  avhlaiHja  of  hang  acantag  af 
flbsvato  (Rankta  at  aL  Igg^mno^ pain 

chronic  hfothitla  have  baen  frequently 

thoaa  «dw  hava  oevar  imaked  (Rankta 
at  d.  Iggt  Goltoa  Gnkaak  U  at  aL 
1983).  Acoardtog  to  Cattaa  at  aL  (IggS. 
as  dtad  to  Bk.  S-78L  PL  U^  Tha 
signiAcaaoa  af  tha  iacraaaa  to  chronic 
bronchilto  aad  eoagb  ta  wadara  and 
wheeaiag  to  nonaBaktag  anakan  ta 
terma  of  evantam  raapiratB 
ramains  uncettata  bat  tha  i 
diacomioit  af  I 
workanmaoli 

I  of  tha  eoaflictiag  avklaaoa  far 


grain  daol 

chronic 

55  and  MH  aad  tha 

Induatry 

take  tha, 

baaa  ahoam  to  b«  a  ataMaoa  duet  For 

exampla.  to  tto  poathaartag  fadai  tha 

APIA 


tba  NCPA  (Bxs.g- 
■  iriraariii 
(APIA)  (ftL  186) 


(need 


Tberawaaa  ymio  dutexpoeure 

_» ,_^ lor  Bam  auai  la  ea« 


rgsasraOy 
d^eaedesfw 
TMllevaliaf 
■aMngsFB. 

and 


Tfaa  stadias  rallad  oa  by  08HA  ...  bit  to 
snow  met  waia  aaat  al  cment  iavela  la  a 
liamfclpiyiicalaiaal''.  .  .  Gcantsd  raia 


OSHA  doea  not  concnr  with  thia  view. 
In  the  atodlaa  daacribed  above,  aa  weO 
aa  to  otbera  to  the  record,  grain  workers 
have  conaiatentty  reported  an  excess 
prevalence  of  reapiratory  aymptoma. 
indoding  chronic  branchitia,  at  low 
levels  of  expoaura  to  pata  duat  OSHA 
believea  that  theae  symptoms,  even  in 
the  absence  of  definitive  evidence  of 
ineversible  hmg  damage,  constitnte 
matafial  ImpairaieBt  of  health  and 
taterfBra  ariith  the  areD-betag  of  workers. 
Thia  wn»  atteatod  to  at  tha  iafbrmal 
heailug  by  Deborah  Barfcowitx,  Director 
of  Safety  and  Health  for  tba  Pood  and 
Allied  TVadn  Department  API^<30: 


I  want  to  amka  it  daar  that  stady  i 
study  dnnanants  a  very  real  asata  baaaid  to 
grain  workets.  Uviag  with  chronic  bsoochitis 
te  oot  s  haaard  that  shoaid  go  uachacked.  b 
fact  study  after  stady  point  to  tha  poasil>ilHy 

cunam^va  aaacw  as  axpaaw  la  waai  aaai. 
But  even  wiAoat  Aa  aaaatodllv  ^f  ta^v-^am 
disabiUty.  aeata  haaaida  dearly  peee 
significaat  iiak(ai  la  woriwm  (1^.  ip^  •-«•  la 

OSHA  coBdudee  that  employees  ara 
placed  at  significant  risk  of  respiratory 
aymptoma.  indadtag  chronic  bronchttfs. 
as  a  reeah  of  expoeara  to  pain  duat  ft  ia 
dear  that  each  aymptoma  occur  at  pata 
dual  levala  exceeding  OSHA'e  former 
limit  for  daoto  and  parttcalatea  (15  mg/ 
m*TWA)(  ta  addltioiL  aroiken  have 
reported  aymptoma  of  arfaeanng  and 
dy  apnea  apoaaxpaeva  to  daat  levala 
between  10  and  IS  av/in*TWA. 
Increaeea  ta  raapiratory  ajrmptoma  have 
alao  been  reported  to  occar  among  grata 
workeia  expoeed  generally  to  lesa  than 
10  aig/m*.  althoagh  aymptoma  are 
diminiahed  at  thaaa  Wfwtf  lawla.  At  thia 
time.  H  la  difRcBlt  to  identify  tha 
threabold  at  adiich  adverae  reapiratory 
effecto  ara  Bcaly  to  eecar.  Thia 
unoettataty  ia  reflected  ta  a  poethearing 
submleeloB  by  tha  NCPA  (Bx.  11^  in 
which  Dr.  Gaotge  BiRhweD  of  dte 
University  of  Denver  pesfwawd  a 
sUtiaticaJ  aaaiyda  off  the  PBV 

Gkdaa.  andHaaaoa  (Igg^x.  1-474)  to 
grata  amtban.  D^.  BerdveeU  eatlmatad 
that  dm  thtesheld  lor  radaced  FBV  ia 
841  n«M*.  wMb  a  gg  paicant 
confldaaoe  tatofva)  ef  betanen  8  and 
24.4  mg/m*. 

In  addition,  eonsiderabia  information 
waa  entered  into  the  record  addiesslng 
the  technologicd  feasibilty  of  achieving 
the  propoeed  4-iBg/D'  grata  daat  PEL 
(Exs.  9-751.  9-752. 9-755. 8-65. 108L  1ia 


18a  185.  and  198).  These  data  are 
conflicting,  particularly  arith  regard  to 
smaller  grain  elevators.  In  light  of  theae 
uncerUtaties.  OSHA  is  establishing  a 
10-mg/m'  8-huur  TWA  limit  for  gram 
dust,  measured  as  total  dust  OSHA 
Hnds  that  eatoblidung  thia  limit  will 
substantially  reduce  the  risk  of  adverse 
respiratory  effects  that  occur  at  higher 
levels  of  exposure.  OSHA  has  also 
conduded  that  a  10-mg/m*  TWA  limit  is 
technologically  feasible  (see  Section 
VU). 

The  American  Feed  Industry 
Association  (EX.  185)  objected  to 
OSHA's  indusion  of  oat  and  bariey  duat 
in  the  definition  of  grata  doat  stating 
that  the  atadiea  relied  on  by  OSHA  ta 
the  MPRM  perUtaing  to  oat  aad  barley 
dust  (Darke.  Knowelden.  Lacey.  and 
Ward  1978;  Cockcrofl  at  aL  1963)  were 
not  relevant  to  addressing  the  effects  of 
exposure  to  oat  and  barley  dust  at  leveb 
betow  15  mg/m*.  However.  Rankta  et  al. 
(1988)  reported  ta  their  study,  which 
tavolved  exposure  to  mud)  tower  levels 
of  grata  dust  that  the  types  of  duat  most 
likely  to  bring  on  or  aggravate  symptoms 
of  cmigh  sod/or  expectoratioa  were 
durum  wheat  and  barley,  followed  by 
spring  wheat  rye.  and  oat  Least  likely 
were  corn,  soybean,  sunflower,  and 
others,  ta  addition.  Mr.  George  Talley 
and  Mr.  Michad  Garcia,  taduatrial 
hygieniats  at  Loa  Alamoa  National 
Laboratory,  commented  that  according 
to  their  personal  experience,  biu-ley 
beards  are  more  irritating  than  adieat 
dust  (Ex.  3-1005).  Therefore.  OSHA 
finds  that  there  is  sufficient  evidence  to 
indude  oat  and  bariey  ta  the  definition 
of  grain  duat 

At  the  informal  hearing.  Ma. 
BerkowiU  raiaed  the  queation  aa  to 
whether  OSHA  tatended  to  apply  the 
gram  dust  limit  to  flour  milla  and 
bakeries  (Tr.  6-310).  To  support  this 
position,  slie  submitted  several  reports 
describing  asthma  occurring  among 
bakers;  baken'  aathma  haa  been 
attributed  to  flour  dust  exposure  (Ex.  3- 
751).  As  with  all  other  substances 
taduded  ta  this  rulemaking.  OSHA 
tatenda  the  new  limit  for  grata  duat  to 
apply  to  all  workplacea.  taduding  flour 
milla  and  baker^f  where  there  ia  the 
potential  for  exposure  to  grata  dust 

ta  the  final  rule.  OSHA  is  eatabliahing 
an  8-hour  TWA  limit  of  10  mg/m*  for 
grata  duat  measured  aa  total  dust  Grata 
dusts  other  than  oat  wheat  and  bariey 
are  ragutated  under  OSHA's  generic 
"particulatea  not  otherwise  regulated" 
PEL  of  15  mg/m*  (total  particulate)  and 
5  mg/m*  (reapirable  fraction).  The 
Agency  condudea  that  this  limit  will 
substantially  reduce  the  significant  risk 
of  scute  and  chronic  respiratory 


symptoms  and  diseaae  aasodated  with 

expoaure  to  grata  dost  at  the  levels 

formeriy  permitted  by  the  absence  of  an 

OSHA  limit  The  Ageocy  has 

determined  that  the  re^iratory  effects 

caused  by  exposure  to  pam  dust 

represent  material  impairmenU  of 

heahh. 

GRAPHITE.  NATURAL 

CAS:  7782-42-5;  Chemical  Fornnila:  None 

US.  No.  1191 

The  former  OSHA  limit  for  natural 
paphite  (total  dust)  was  15  million 
partides  per  cubic  foot  (mppcf).  wfaidi  is 
equivalent  to  2.5  mg/m*  as  respirable 
dust  (assuming  that  respirable  mass  is 
one-half  total  partide  mass).  The 
proposed  PEL  was  2.5  mg/m*  for 
respirable  natural  graphite  dust 
containing  less  than  1  percent  quartz; 
NIOSH  (Ex.  8-47,  Table  Nl)  concurred 
with  this  limit  and  die  final  rule 
promulgates  it.  The  ACGIH  has  a 
graphite  TLV  of  2.5  mg/m*  for  respirable 
dust  containing  less  than  1  percent 
quartz.  Graphite  is  a  mineral  substance 
that  is  best  known  for  ito  use  as  the 
"lead"  ta  pencils. 

Early  reports  established  that  grai^te 
deposited  ta  the  lungs  of  occupationally 
exposed  arorkers  caused 
pneumoconiosis  (Koopman  1924/Ex.  1- 
131).  Subaequent  research  described  die 
condition  produced  by  exposure  to 
graphite  as  anthraooeiliooais.  a 
pulmonary  condition  similar  to  that  seen 
ta  coal  nuners,  based  on  radiographic 
and  histologic  examinationa  ta  exposed 
tadividuals  (Harding  and  Oliver  1940/ 
Ex.  1-71).  The  fibrotic  dianges  seen  ta 
graphite  workera  appear  to  be  related  to 
the  silica  content  of  the  graphite; 
experimental  animals  that  were 
administered  graphite  that  did  not 
contata  silica  did  not  devdop  fibrotic 
dianges  (Ray.  King,  and  Harrison  1951/ 
Ex.  1-46),  while  anodier  stady  found 
that  graphite  containing  only  a  small 
amoont  of  silica  pnxluced  fibrotic 
changes  ta  exposed  animals  (Ottowicz 
and  Paradowski  igOl/Ex.  1-190). 
Radiologic  changes  were  also  observed 
among  graphite  mine  and  production 
workers  exposed  to  graphite  containing 
from  3.6  to  10  percent  sUica 
(Pendergrass.  Vorwald.  Mishkta  et  aL 
ig67/Ex.  1-77).  OSHA  received  no 
comments  on  this  substance  except  for 
those  from  NIOSH 

ta  the  final  rule,  OSHA  is  revising  ito 
former  limit  of  15  mppcf  to  a  limit  of  2.5 
mg/m*  for  the  respirable  fraction  of 
graphite  containing  less  than  1  percent 
quartz;  this  change  represents  a  change 
only  m  the  units  used  to  express  or 
measure  the  limit  not  a  change  ta  the 
value  of  the  limit  OSHA  is  revising  ita 
limit  to  simplify  the  monitoring  of 


employee  exposures,  because  the  use  of 

impingers  and  microscopic  analyses  are 

not  required  to  measure  exposures  that 

are  expressed  in  mg/m*  rather  than  ta 

mppcf. 

INDIUM  AND  COMPOUNDS 

CAS:  7440-74-4:  Chemical  Fonnula:  In 
US.  No.  1213 

There  was  no  former  OSHA  limit  for 
indium  and  compounds;  however,  the 
propoaed  and  ftaal  rule  PEL  is  ai  mg/ 
m*  as  an  8-honr  TWA.  NI091  (Ex.  8-47, 
Table  Nl)  concurred  with  this  limit  The 
ACGIH  recommends  that  exposures  to 
tadium  not  exceed  0.1  mg/m*  over  an  8- 
hour  shift  tadium  metal  is  silver-white, 
shtay.  and  ductile. 

Aldiougfa  there  is  no  direct  human 
evidence  of  the  effect  of  tadium 
compounds,  severe  effects  have  been 
produced  by  indinm  exposurea  ta 
experimental  animals.  Rats  that  inhaled 
the  sesqutoxide  form  of  indium  at 
airborne  concentrations  ranging  frtmi  24 
to  97  n^m*  daily  for  a  total  of  224  houn 
developed  widesiwead  alveolar  edema: 
these  Ustologic  lesions  did  not  change 
over  a  12-week  poat-exposure  period 
(Leach.  Scott  Armstrong  et  aL  1961.  as 
died  ta  ACGIH  1988/Ex.  1-3,  p.  322). 
Exposure  of  animala  to  tadium  reducea 
alveolar  dearance  and  may  be 
assodated  with  chronic  reqnratory 
insuffidency.  recurrent  acute 
pneumonitia,  and  death  (Jones  1980.  as 
dted  ta  ACGIH  19e8/Ex.  1-3.  p.  322). 
NIOSH  was  the  only  commenter  on  ttiia 
substance. 

Because  of  die  severity  of  tadiom- 
mduced  tajury  and  the  persistence  of 
such  tajuries.  OSHA  condndes  that  ta 
die  absence  of  any  exposure  limit 
exposed  employees  are  at  significant 
risk  of  developing  chronic  lung  fmiction 
impairment  llie  Agency  is  establishing 
an  8-hour  TWA  limit  of  0.1  mg/m*  for 
mdium  and  compounds  to  substantially 
reduce  this  risk. 
DION  OXIDE  PUST  AND  FUME) 
CAS:  130e-37-l:  CHBmOCAL  FORMUIA: 

FeiQi 
US.  Na  1215 

09iA  formeriy  had  an  8-hoar  TWA 
limit  of  10  mg/m*  for  iron  oxide  fume. 
The  ACGIH  has  established  a  limit  of  5 
mg/m*.  measured  as  iron,  total 
particulate.  The  proposed  PEL  was  5 
mg/m»  and  NIOSH  (Ex.  8-47.  Table  Nl) 
supported  the  prop<Med  limit  However, 
the  final  rule  retains  OSHA's  former 
limit  of  10  mg/m*  for  this  substance.  The 
fume  of  iron  oxide  is  red-brown  ta  color. 

Animals  ejqmsed  to  iron  oxide  or  to 
iron  oxide  mixed  with  less  than  5 
percent  siUca  by  inhalation  or  by 
tatratracheal  tajection  did  not  develop 
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pulmonary  nbrosit  (Naetlund  1040/Ex. 
1-050;  Harding.  Grout.  Durkan  et  al. 
1950.  ■■  cited  in  ACCIH  ISm/Ex.  1-3.  p. 
325).  Inhalation  of  iron  oxide  duat  also 
did  not  produce  lung  cancer  in  mice 
(Muller  and  Erhardt  196e/Bx.  1-048). 

The  evidence  of  Iron  oxide's  toxicity 
in  humans  is  conflicting.  Drinker. 
Warren,  and  Page  (1035/Bx.  1-315) 
concluded  that  exposures  to  iron  oxide 
fume  should  be  maintained  below  10 
mg/m*.  and  a  U.S.  Department  of  Labor 
study  (1041.  as  cited  in  ACCIH  ISOO/Bx. 
1-3.  p.  325)  found  that  exposures  below 
30  mg/m*  were  without  adverse  effect. 
There  are  several  studies,  on  the  other 
hand,  that  report  chest  X-ray 
abnormalities  in  miners,  welders,  silver 
polishers,  electrolytic  iron  oxide 
workers,  foundry  workers,  and  boiler 
scalers  (Doig  and  McLaughlin  lB3e/Ex. 
1-020:  Stewart  and  Faulds  1934/Bx.  1- 
704:  Doig  and  McLaughlin  1940/Ex.  1- 
027;  McLaughlin.  Crout,  Barrie.  and 
Harding  1945/Ex.  1-042:  Davidson  1851. 
as  cited  in  McLaughlin  19Sl/Ex.  1-727; 
Pendergrass  and  Leopold  194S/Bx.  1- 
053:  Dunner  and  Hermon  1944/Ex.  1- 
731)  exposed  to  iron  oxide  dust  or  fume. 
Some  of  these  workers  developed 
disabling  pneumoconiosis:  however,  the 
exposures  of  many  of  these  workers 
were  mixed  and  in  some  cases  included 
exposure  to  varying  amounts  of  silica. 

McUughlin  (1051 /Ex.  1-727),  whose 
opinion  on  the  subject  is  widely 
accepted,  believes  that  the  presence  of 
iron  oxide  dust  or  fume  in  the  lung 
causes  a  pigmentation  (termed 
siderosis)  that  is  responsible  for  the 
changes  seen  in  exposed  individuals' 
chest  X-rays.  Siderosis  is  believed  not  to 
progress  to  fibrosis,  and  0  to  10  years  of 
exposure  to  about  15  mg/m*  iron  oxide 
duat  is  required  before  this  condition 
develops  (Fawcett  ie43/Ex.  1-730; 
Fleischer.  Nelson,  and  Drinker  1045/Ex. 
1-1061:  Hamlin  and  Weber  1050/Ex.  1- 
080).  However,  no  studies  are  available 
that  correlate  exposure  levels  with  X- 
ray  changes. 

Dr.  Stuart  M.  Brooks  (NIOSH  ISOOb.  p. 
425)  notes  that  "|m|ore  sophisticated 
physiologic  testing,  including 
measurement  of  the  lung's  mechanical 
properties,  is  required  to  better 
document  lung  function  changes  that 
may  occur  following  inhalation  of  iron- 
containing  dusts.  In  vitro  studies  or 
animal  experimentation  might  be  helpful 
in  determining  dose-response 
relationships,  understanding  lung 
clearance  mechanisms  for  iron,  and 
elucidating  any  flbrogenic  properties  of 
various  ferrous  compounds." 

Some  studies  have  shown  that 
workers  with  exposures  to  iron  oxide 
and  such  other  substances  as  silica, 
radon  gas,  diesel  exhaust,  com  oils,  and 


the  thermal  decomposition  products  of 
synthetic  resins  (Faulds  1957/Ex.  1-035; 
Dreyfus  lOSO/Bx.  1-087;  Bidstrup  1858/ 
Ex.  1-1030;  Boyd.  Doll,  Faulds,  and 
Leiper  1870/Bx.  1-710;  Braun.  Cuillerm, 
Pierson,  and  Sadoul  1800/Ex.  1-1141: 
Monlibert  and  Roubille  ISOO/Ex.  1-047: 
forgensen  1973/Ex.  1-1023;  Muller  and 
Erhardt  19S0/Ex.  1-048:  Koskela. 
Hemberg.  Karava  et  al.  107e/Ex.  1-744: 
Cibson.  Martin,  and  Lockington  1877/ 
Ex.  1-1053)  have  a  greater  risk  of 
developing  lung  cancer.  However, 
OSHA  agrees  with  the  ACCIH  that  "at 
this  time,  it  is  not  generally  accepted 
that  exposure  to  iron  oxide  dust  or  fume 
causes  cancer  in  man"  (ACCIH  1800/Ex. 
1-3,  p.  325).  Stokinger  (18e4/Ex.  1-072) 
concluded  that  exposure  to  iron  oxide 
dust  and  fume  per  $»  was  not 
carcinogenic 

Several  industry  commenters  (Exs.  0- 
22.  3-348,  3-820, 128.  and  188;  Tr.  XL  pp. 
137-138)  obfected  to  the  proposed 
reduction  in  the  PEL  for  iron  oxide  on 
the  grounds  that  exposure  to  this 
substance  does  not  cause  Hbrosis  or 
pulmonary  impairment,  but  rather 
siderosis.  which  is  a  benign 
pneumoconioais.  The  American  Iron  and 
Steel  Institute  (Ex.  129.  pp.  12-13) 
described  siderosis  as  "simply  a 
description  of  a  condition  that  appears 
on  radiographs."  OSHA  disagrees  with 
Mr.  Hernandez'  assessment  of  the  health 
effects  potentially  associated  with 
exposure  to  iron  oxide  because  the 
Agency  believes  that  any  occupational 
exposure  that  causes  foreign  substance 
to  lodge  in  body  tissues  is  undesirable. 
However,  the  Agency  concurs  with 
NIOSH^s  Dr.  Brooks  (NIOSH  1906b,  p. 
425)  that  additional  research  is 
necessary  to  determine  why  the  lung  is 
unable  to  clear  iron-containing  dusts 
after  inhalation. 

Accordingly,  OSHA  finds  it 
appropriate  to  retain  the  Agency's 
former  PEL  for  iron  oxide  dust  and  fume 
of  10  mg/m*.  measured  as  total 
particulate.  The  Agency  concludes, 
based  on  the  evidence  currently 
available,  that  this  limit  will  protect 
workers  from  developing  of  siderosis.  a 
benign  pneumoconiosis  that  occurs  after 
many  years  of  exposure  to  levels  of  iron 
oxide  dust  or  fume  in  excess  of  IS  mg/ 
m*.  and  accumulation  of  iron  dust  in  the 
lungs  associated  with  ferric  oxide 
exposure. 
METHYLENE  BIS-(4- 
CYCLOHEXYUSOCYANATE) 

CAS:  S124-30-1;  Chemical  Formula: 

C.»HnNtO. 
H.a  No.  1272 

OSHA  had  no  former  limit  for 
methylene  bis-(4-cydohexylisocyanate). 
Prior  to  1888,  the  ACCIH  had  a  TLV 


ceiling  of  0.01  ppm  for  this  alicyclic 
diisocyanate  compound.  OSHA 
proposed  a  ceiling  of  aoi  ppm.  and 
NIOSH  (Ex.  8-47.  Table  Nl)  supported 
the  proposal.  The  final  rule  establishes 
that  limit.  OSHA  Notes  that  ACCIH 
adopted  a  new  limit  for  this  substance  in 
1888  of  0.00$  ppm  TWA.  The  NIOSH 
RELs  for  methylene  bi8-(4- 
cyclohexylioscyanate)  are  a  0.005-ppm 
10-hour  TWA  and  a  0.02-ppm  10-minute 
ceiling. 

Methylene  bis-(4- 
cyclohexylisocyanate)  is  a  pulmonary, 
skin,  and  eye  irritant.  The  oral  LDb*  in 
rats  is  8.8  g/kg.  A  5-percent  solution 
applied  to  the  skin  of  guinea  pigs 
produced  strong  erythema  and  edema, 
and  rabbits  treated  with  0.1  mg  showed 
severe  skin  reactions  (Younger 
Laboratories  1805.  as  cited  in  ACGIH 
1888/Ex.  1-3.  p.  302). 

Rats  inhaling  a  lethal  concentration  of 
20  ppm  for  five  hours  exhibited  marked 
respiratory  irritation,  tremors,  and 
convulsions  during  exposure,  and  their 
lungs  revealed  severe  congestion  and 
edema  after  death  (E.I.  du  Pont  de 
Nemours  and  Co.  Inc.  1878,  as  cited  in 
ACGIH  188e/Ex.  1-3,  p.  382).  Repeated 
inhalation  exposure  at  0.4  ppm  produced 
initial  weight  loss  in  rats;  exposure  at 
1.2  ppm  caused  respiratory  irritation  and 
decreased  growth  (E.I.  du  Pont  de 
Nemours  and  Co.  Inc.  1978,  as  cited  in 
ACGIH  188e/Ex.  1-3,  p.  382).  Guinea 
pigs  exposed  to  0.12  ppm  and  mice 
exposed  to  0.05  ppm  did  not  exhibit 
dermal  sensitivity  (Stadler  and  Karol 
1804/Ex.  1-612).  Unlike  toluene 
diisocyanate.  which  is  a  sensory  irritant 
methylene  bi8(4-cyclohexylisocyanate) 
depressed  respiration  by  producing 
pulmonary  irritation  for  example,  an 
exposed  mouse  showed  a  50-percent 
decrease  in  respiration  rate,  along  with 
lung  irritation,  when  exposed  to  3.7  ppm 
of  this  substance  (Weyel  and  Schaffer 
180S/EX.  1-581). 

Human  exposures  to  this  compound 
have  resulted  in  skin  sensitization  but 
only  infrequently  in  pulmonary 
sensitization  (Emmett  1870/Ex.  1-552; 
Israeli,  Smimov,  and  Sculsky  et  al.  1801/ 
Ex.  1-701). 

NIOSH  (Ex.  ISa  CommenU  on 
Methylene  Bi8-(4- 

Cyclohexylisocyanate))  notes  that  both 
the  REL  and  TLV  for  this  substance 
have  been  based  on  the  toxicological 
properties  of  toluene  diisocyanate  (TDI) 
and  that  "a  recent  study  by  NTP  (lOOOa) 
of  chronic  effects  in  animals  has 
produced  evidence  that  cancer  is 
associated  with  exposure  to  commercial 
grade  TDI  .  .  .  and  to  a  TDI  hydrolysis 
product.  2.4-TDA  .  .  .  treatment  of  rats 
and  mice  of  both  sexes  by  gavage  to 


commercial  grade  TDI  resulted  in  tumor 
induction,  primarily  in  the  pancreas  and 
liver  in  male  and  female  rats,  and  in 
female  mice.  The  tumorigenic  responses 
observed  in  both  rats  and  mice  treated 
with  TDI  meet  the  criteria  of  the  OSHA 
cancer  policy  (29  CFR  1980)  for 
classifying  a  substance  as  a  potential 
occupational  carcinogen."  NIOSH 
suggests  that  the  recommended  RELs 
(OXXK  ppm  TWA  aiul  0.02  ppm  10- 
minute  ceiling)  be  considered  as  an 
interim  level  to  be  applied  to  methylene 
bis-(4-<Yclohexylisocyanate)  until 
adequate  testing  information  is 
available.  The  AFUCIO  (Ex.  184) 
supported  OSHA's  proposed  ceiling 
limit  for  this  substance. 

OSHA  believes  that  a  ceiling  limit  of 
0.01  ppm  is  as  protective  as  a  0.005-ppm 
TWA:  the  Agency  therefore  is 
establishing  a  ceUing  limit  of  0i)l  ppm 
for  methylene  bis-(4- 
cydohexylisocyanate).  The  Agency 
concludes  that  this  limit  will  protect 
workers  against  the  significant  risk  of 
eye.  skin,  and  pulmonary  irritation 
potentially  associated  with  occupational 
exposures  to  this  substance  at  the  levels 
formerly  permitted  by  the  absence  of  an 
OSHA  limit  The  Agency  considers 
these  irritant  effects  caused  by  exposure 
to  methylene  bis-(4- 
cyclohexylisocyanate)  to  be  material 
impairments  of  health. 
MICA 

CAS:  12001-26-2:  Chemical  Fonnola: 

IC.Al4(Al,Si.O»)(OH). 
H.S.  No.  1276 

OSHA  formeriy  had  a  PEL  of  20  mppcf 
TWA  for  mica  containing  less  than  1 
percent  crystalline  silira;  this  limit  is 
equivalent  to  a  3-mg/m*  limit  The 
ACGIH  recommendsM  limit  of  3  mg/m* 
TWA  for  the  respirable  dust  of  mica 
containing  less  than  1  percent  quartz. 
OSHA  proposed,  and  Uie  final  nde 
establishes,  an  8-hour  TWA  limit  of  3 
mg/m*  for  the  respirable  dust  of  mica 
containing  less  than  1  percent  quartz. 
NIOSH  (Ex.  8-47.  Table  Nl)  agreed  with 
this  decision. 

Mica  is  a  colorless,  odoriess, 
nonflammable,  nonfibrous,  water- 
insoluble  silicate  occurring  in  plate  form 
and  containing  less  than  1  percent 
quartz;  it  includes  nine  different  species. 

The  final  rule  establishes  an  8-hour 
TWA  limit  of  3  mg/m*  for  respirable 
mica  dust  containing  less  than  1  percent 
quartz;  this  limit  corresponds  to  the 
existing  20-mppcf  PEL  and  is  in  keeping 
with  the  Agency's  decision  to  delete 
mppcf  values  in  favor  of  respirable  dust 
values  expressed  in  mg/m*.  The  Agency 
has  decided  to  express  this  and  other 
similar  limits  as  mg/m*  to  facilitate 
employee  exposure  monitoring. 


MINERAL  WOOL  FIBER 

CAS:  None.  Chemical  Formula:  None 
H.S.  No.  1277 

OSHA  proposed  a  limit  of  10  mg/m* 
TWA  for  mineral  wool  fiber,  measured 
as  total  particulate  containing  less  than 
1  percent  quartz;  this  was  the  same  limit 
recommended  by  the  ACGIH  (1886/ 
Ex.1-3).  NIOSH  recommends  a  5-mg/m* 
(8-hour  TWA)  limit  measured  as  total 
dust  as  well  as  a  3-fiber/cc  Hmit  for 
fibers  greater  than  10  um  long. 

Extensive  evidence  was  submitted  to 
the  record  regarding  the  proposed  PEL 
for  mineral  wool  Because  of  the 
conflicting  natiu«  of  some  of  the 
evidence  and  the  complexify  of  the 
issues  raised.  OSHA  has  not  yet  been 
able  to  reach  a  final  conclusion. 
Therefore,  OSHA  is  temporarily 
delaying  a  final  decision  regarding  die 
establishment  of  a  separate  PEL  for 
mineral  wool  fiber,  however,  OSHA  will 
make  this  final  decision  within  a 
reasonable  period  of  time. 
NICKEL  (SOLUBLE  COMPOUNDS) 
CAS:  7440-02-ft  Chemical  Formula:  Varies 
H.S.  No.  1283 

The  former  OSHA  PEL  for  all  forms  of 
inoiganic  nickel  (as  Ni)  was  1  mg/m* 
TWA.  Based  on  the  ACGIH 
recommendation,  OSHA  proposed 
revising  this  limit  to  ai  mg/m* TWA; 
this  limit  is  established  in  the  final  rule. 
NIOSH  recommends  that  exposure  to 
any  form  of  inorganic  nickel  be 
maintained  at  or  below  0Xn5  mg/m*. 

A  variefy  of  toxic  effects  results  from 
exposure  to  nickel  compounds.  Soluble 
nickel  salts  cause  contact  dermatitis  in 
sensitized  individuals  and  eye  irritation 
(ACGIH  1986/Ex.  1-3.  p.  422).  Cases  of 
asthmatic  lung  disease  have  been 
reported  among  nickel-plating  workers 
(EPA  ISaea/Ex.  1-1132). 

OSHA's  proposal  to  lower  the  PEL  for 
soluble  nickel  compounds  to  0.1  mg/m* 
was  based  primarily  on  evidence  that 
exposure  to  soluble  nickel  at  low  levels 
and  for  relatively  short  durations  causes 
pathological  changes  in  the  lungs  of 
experimental  animals.  In  addition. 
OSHA  reviewed  several  animal  and 
human  studies  designed  to  investigate 
the  carcinogenic  potential  of  soluble 
nickel  compounds.  Three  soluble  nickel 
compounds  have  been  tested  for  their 
carcinogenic  potential:  nickel  chloride, 
nickel  sulfate,  and  nickel  acetate.  Some 
sparingly  soluble  compounds,  nickel 
carbonate  and  nickel  hydroxide,  have 
also  been  studied. 

The  results  of  animal  studies  suggest 
that  some  soluble  nidcel  compounds  are 
potentially  carcinogenic;  however  the 
data  are  derived  |H«dominately  from 
injection  studies  and  results  are 


conflicting.  Results  from  occupational 
studies  on  soluble  nickel  compounds  are 
also  conflicting  and  are  confounded  by 
the  presence  of  several  types  of  nickel 
compounds  in  the  facilities  studied. 

In  the  proposal  OSHA  made  a 
preliminary  finding  that  exposure  to 
soluble  nickel  compounds  presented  a 
potential  cancer  mortalify  risk  to 
workers.  Since  publication  of  the 
proposaL  however.  OSHA  has  reviewed 
all  of  the  record  evidence,  including  an 
additional  epidemiologic  study,  and  has 
determined  that  further  analysis  is 
necessary  before  any  definitive  findings 
can  be  made  with  regard  to  the 
carcinogenic  potential  of  the  soluble 
nickel  compounds.  OSHA  wishes  to 
emphasize,  however,  that  this 
determination  does  not  negate  the 
evidence  that  exposure  of  experimental 
animals  to  low  levels  of  soluble  nickel 
causes  pathological  changes  in  the  lung. 
Accordingly,  OSHA  is  establishing  the 
0.1-mg/m*TWA  PEL  in  the  final  rule,  as 
proposed,  but  is  basing  this  limit  on  the 
respiratory  toxicity  of  diese  compounds. 
OSHA's  findings  on  the  evidence  on 
soluble  nickel  compounds  is  presented 
below. 

-    Bin^iam,  Berkley,  Zerwas  et  al  (1972/ 
Ex.  1-204)  exposed  rats  by  inhalation  to 
0.1  mg/m*  nidcel  chloride  for  12  hours 
per  day  for  two  weeks.  Animals  showed 
evidence  of  pulmonary  irritation  and 
damage  in  the  form  of  marked  mucous 
secretion,  hyperplasia,  and 
accumulations  of  alveolar  macrophages. 
Fluid  obtained  by  lung  lavage  appeared 
very  cloudy  and  viscous  due  to  the 
presence  of  free  alveolar  cells.  Rats  and 
guinea  pigs  exposed  daily  to  ID  mg/m* 
(as  Ni)  nickel  chloride  for  six  months 
showed  increased  lung  weight  which  is 
an  indication  of  pulmonary  damage  and 
hyperplasia  (Clary  1977,  as  cited  in 
ACGIH  1986/Ex.  1-3.  p.  422):  exposed 
rats  also  developed  signs  of  interstitial 
fibrotic  lesions.  Rabbits  inhaling  0.3  mg/ 
m*  (as  Ni)  nickel  chloride  aerosol  for  30 
days  showed  a  doubling  in  alveolar  cell 
number  and  volume  of  alveolar 
epithelial  cells,  as  well  as  nodular 
acctunulation  of  macrophages  and 
laminated  structures  (Johansson. 
Curstedt  Robertson,  and  Camner  1883/ 
Ex.  1-273).  These  studies  clearly  show 
that  exposure  at  or  below  the  former 
OSHA  PEL  of  1.0  mg/m*  for  soluble 
nickel,  even  for  durations  considerably 
less  than  a  working  lifetime,  is 
assodated  with  increased  cell  turnover 
and  pathological  changes  in  the  lung. 
These  pathological  changes,  in 
particular  the  appearance  of  fibrotic 
lesions,  observed  in  animals  exposed  to 
low  levels  of  soluble  nickel  salts 
indicate  that  lung  damage  has  occurred 


281t  r«d«r«l  Ragistar  /  Vol.  64.  No.  12  /  Thuriday.  January  19.  1969  /  Rules  and  Regulations 


and  tuggettt  that  •ignificant  decrements 
In  lung  function  may  result  from 
prolonged  exposure  to  these  low  levels. 
Furthermore,  the  appearance  of 
hyperplasia  is  indicative  of  abnormal 
cell  growth  and  suggests  the  presence  of 
pre-cancerous  lesions. 

Nickel  chloride  has  been  reported  to 
be  mutagenic  in  Salmonella 
typhimurium  and  Comebaclerium.  but 
negative  in  £  co/i  (EPA  19eea/Bx.  1- 
1132).  The  positive  studies  are  not 
considered  conclusive,  however, 
because  the  S  typhimurium  report  is  an 
abstract  lacking  detailed  data  and 
Comebacterium  is  not  the  usual  species 
used  in  these  tests.  Amacher  and  PaiUet 
(1980/Bx.  1-286)  reported  that  nickel 
chloride  was  mutagenic  in  mouse 
lymphoma  cells  and  demonstrated  a 
dose-response  relationship  for  this 
endpoint. 

Some  in  vitro  studies  using  soluble 
nickel  compounds  report  finding 
chromosomal  aberrations  (EPA  1966a/ 
Ex.  1-1132).  These  studies  do  not 
demonstrate  a  dose-response 
relationship  or  statistical  significance, 
which  weakens  their  Tmdings.  Several  in 
vivo  studies  have  failed  to  detect 
chromosomal  aberrations  (EPA  19668/ 
Ex.  1-1132).  However,  several  in  vitro 
studies  on  nickel  sulfate  and  nickel 
chloride  have  reported  Hndings  of  sister 
chromatid  exchanges  (EPA  19e6a/Ex.  1- 
1132). 

Some  animal  studies  on  soluble  nickel 
compounds  suggest  that  these 
compounds  are  carcinogenic  in  animals. 
Strain  A  mice  receiving  intraperitoneal 
injections  of  nickel  acetate  had  an 
Increased  rate  of  lung  adenomas  and 
adenocarcinomas  that  was  statistically 
signiflcant  in  the  high-dose  group 
(Stoner.  Shimkin.  Troxell  et  al.  1976/Ex. 
1-203).  The  animals  were  injected  three 
times  per  week  for  eight  weeks  at  72. 
18a  or  360  mg/kg. 

EPA  (1986a/Ex.  1-1132)  reported  a 
study  in  which  rats  were  given  monthly 
intramuscular  injections  of  35  mg/kg 
nickel  acetate  for  four  to  six  months 
(ilaro.  Furst.  and  Falk  196e/Ex.  1-1022). 
Twenty-two  percent  of  the  treated  rats 
developed  sarcomas.  Payne  (1964/Ex.  1- 
200)  observed  tumor  responses  in  rats 
after  intramuscular  implantation  of  7  mg 
nickel  acetate,  nickel  sulfate,  nickel 
chloride,  or  nickel  carbonate.  Implant- 
site  sarcomas  developed  in  one  of  35 
rats  exposed  to  nickel  acetate,  one  of  35 
ruts  exposed  to  nickel  sulfate,  none  of  35 
rats  exposed  to  nickel  chloride,  and  four 
of  35  rats  exposed  to  nickel  carbonate. 

Results  of  other  studies  on  nickel 
sulfate  have  been  negative.  Three 
studies  used  intramuscular  injection  in 
rats  and  reported  that  no  tumors 
developed  in  the  treated  poup  (Oilman 


1962/Ex.  1-205:  Cilman  1966.  as  cited  in 
EPA  ig06/Ex.  1-1132;  Kasprxak. 
Cabryel.  and  jaraczewska  1963/Ex.  1- 
201).  An  ingestion  study  also  repoted  no 
tumors  among  treated  rats  or  dogs 
(Ambrose,  Larson.  Borzelleca  et  aL 
1976/Ex.  1-211). 

Cilman  (1966,  as  cited  in  EPA  1986a/ 
Ex.  1-1132)  administered  5  mg  nickel 
hydroxide  to  rats  by  intramuscular 
injection  in  each  thigh.  Nineteen  out  of 
40  injection  sites  developed  sarcomas. 
Kasprxak,  Cabryel.  and  faraczewska 
(1963/Ex.  1-201)  gave  rats  intramuscular 
injections  of  nickel  hydroxide  in  gel, 
crystalline,  or  colloidal  form.  Five  out  of 
19  animals  receiving  the  gel  developed 
sarcomas  (two  with  metastasis  to  the 
lung),  three  out  of  20  receiving  the 
crystalline  form  developed  sarcomas 
(one  with  metastasis  to  the  lung),  and 
none  of  13  rats  receiving  the  colloid 
developed  tumors. 

Inco  United  States,  Inc.  (with  its 
subsidiary.  Inco  Ltd.)  (Exs.  3-015  and 
167)  and  the  Nickel  Producers 
Environmental  Research  Association 
(NiPERA).  Inc.  (Ex  3-668)  discussed  the 
limitations  of  the  animal  data.  For 
example,  both  of  these  commenters 
noted  that  soluble  nickel  compounds 
have  produced  tumors  in  animals  only 
by  injection  and  that  the  results  among 
studies  were  conflicting.  In  the  NPRM 
and  in  the  discussion  above,  OSHA 
recognized  many  of  these  limitations  of 
the  data.  Although  it  is  true,  as  Inco 
pointed  out  (Exs.  3-015  and  167),  that 
EPA  (Ifleea/Ex.  1-1132)  concluded  that 
the  animal  data  are  "too  limited  to 
support  any  definitive  judgment 
regarding  *  *  *  (the)  carcinogenic 
potential  [of  soluble  nickel  compounds)" 
(EPA  1986a/Ex.  1-1132.  p.  8-229),  EPA 
also  concluded  that: 

The  observation  of  pulmonary  tumors  in 
strain  A  mice  from  the  administration  of 
nickel  acetate  by  intraperitiorteal  injecliona 
and  tlM  ability  of  nickel  acetate  to  trantform 
mammalian  cells  In  culture  and  to  Inhibit 
RNA  and  DNA  tynlheait  provides  limited 
evidence  for  the  carcinogenicity  of  nickel 
acetate  and  supports  a  concern  for  the 
carcinogenic  potential  of  other  soluble  nickel 
compotuidi  (EPA  ig«a/Ex.  1-1132.  p.  S-229). 

OSHA  agrees  with  EPA's  assessment 
that,  although  some  studies  are 
suggestive  of  a  carcinogenic  effect  and 
an  ability  of  soluble  nickel  to  transform 
cells,  overall  the  animal  data  are  too 
equivocal  at  this  time  to  support  any 
firm  conclusions  that  soluble  nickel 
compounds  do  or  do  not  cause  cancer  in 
experimental  animals. 

In  addition  to  the  animal  evidence 
described  above.  OSHA  reviewed 
studies  conducted  on  workers  exposed 
to  soluble  nickel  compounds. 
Electrolysis  workers  at  a  refinery  in 


Kristiansand.  Norway,  experienced  a 
higher  lung  cancer  risk  than  employees 
from  the  same  facility  who  worked  in 
three  other  job  categories,  including 
roasting  and  smelting  workers  (Magnus, 
Andersen,  and  Hogetveit  19e2/Ex.  1- 
241).  Electrolysis  workers  were  exposed 
to  an  aerosol  composed  predominantly 
of  nickel  sulfate,  which  was  estimated 
to  contain  soluble  nickel  at  a 
concentration  of  a2  mg/m*  (EPA  1966a/ 
Ex.  1-1132):  these  workers  also  had 
higher  plasma  and  urine  levels  of  nickel 
than  did  roasting  and  smelting  workers, 
who  were  predominately  exposed  to 
insoluble  nickel  subsulfldes  and  oxides. 
However,  exposure  to  nickel  subsuinde 
and  oxides  may  have  occurred  in  the 
electrolysis  buildings,  and  the 
electrolysis  workers  may  also  have 
worked  in  other  process  departments 
(Grandjean,  Andersen,  and  Nielsen 
1968/Ex  1-207).  Roasting  and  smelting 
workers  were  exposed  to  an  estimated 
average  of  0.5  mg/m*  (as  Ni)  of  roasting 
dust. 

The  standardized  mortality  ratios 
(SMRs)  for  lung  cancer  were  550  for 
electrolysis  workers,  390  for  other 
process  workers,  and  300  for  roasting 
and  smelting  workers.  The  pattern  of 
SMRs  for  nasal  cancer,  which  is  a  rare 
form  of  cancer  in  humans,  was  different 
among  these  groups:  2800  for  electrolysis 
workers.  2000  for  other  process  workers, 
and  4000  for  roasting  and  smelting 
workers.  The  results  seem  consistent 
with  studies  that  show  that  roasting  and 
smelting  workers  have  the  highest 
concentrations  of  nickel  in  the  nasal 
mucosa,  presumably  because  of  the 
relatively  larger  particles  resulting  from 
roasting.  Conversely,  electrolysis 
workers,  who  showed  a  larger  lung 
cancer  risk  than  roasting  and  smelting 
workers,  have  higher  plasma  and  urine 
levels  of  nickel,  suggesting  that  nickel 
aerosolized  by  this  process  pentrates  to 
the  deep  lung  (EPA  19e6a/Ex.  1-1132). 

In  the  NPRM,  OSHA  presented 
quantitative  estimates  of  the  cancer  risk 
believed  to  be  associated  with  exposure 
to  soluble  nickel:  these  estimates  were 
based  on  the  Magnus  at  al.  (1963/Ex.  1- 
241)  study  of  electrolysis  workers. 
During  the  rulemaking  proceeding. 
OSHA  re-evaluated  the  underlying 
exposure  data  and  now  believes  that, 
because  the  electrolysis  workers  may 
have  been  concurrently  exposed  to  some 
insoluble  forms  of  nickel,  the  data  from 
the  Magnus  et  al.  (1982/Ex.  1-241)  study 
may  not  be  appropriate  to  use  to 
develop  a  quantitative  estimate  of  the 
cancer  risk  associated  with  exposure  to 
the  insoluble  forms  on  nickel. 

In  contrast  to  the  study  of  Norwegian 
nickel  refinery  workers,  a  study  of  4.288 


Federal  Re^ater  /  Vol.  54.  No.  12  /  Thursday.  Jantiary  19.  1969  /  Rules  and  Regulationa  2S17 


refinery  workers  at  Port  Colbome, 
Ontario,  failed  to  find  an  increased  lung 
or  nasal  cancer  mortality  rate  among 
electrolysis  workers  (Roberts  et  al.  1962: 
Roberts  et  al.  1964).  Excess  incidences 
of  larynx  and  kidney  cancer  deaths 
were  reported  to  be  elevated  among 
electrolysis  workers,  but  the  numbers  of 
observed  deaths  were  small  (two  deaths 
observed  for  each  cause  of  death).  The 
Roberts  et  al.  studies  did  report 
substantially  increased  incidences  of 
lung  and  nasal  cancer  deaths  among 
sinter  plant  workers  exposed  to 
insoluble  forms  of  nickel,  a  finding 
consistent  with  that  of  Magnus  et  aL 
(1962/EX./1-241)  for  the  Norwegian 
workers  and  wiUi  many  other  studies 
(EPA  1986a/Ex./l-1132). 

The  stark  contrast  between  these  two 
studies  is  difficult  to  explain.  According 
to  inco  (EX./3-015.  p.  5),  exposures  to 
soluble  nickel  at  the  Ontario  facility, 
where  no  excess  risk  was  found  among 
electrolysis  woricers.  were  probably 
similar  to  those  at  the  Norwegian 
facility,  where  cancer  mortality  was 
increased.  Exposure  data  taken  during 
the  late  19708  at  the  Ontario  facility 
(Ex./3-eiS.  Table  Ic)  indicate  that,  in 
most  job  categories,  electrolysis  workers 
were  exposed  to  both  soluble  and 
insoluble  forms  of  nickel:  this  is 
evidenced  by  the  higher  reported 
employee  sampling  results  for  total 
nidcel  than  for  soluble  nickel.  Thus, 
concurrent  exposure  to  both  soluble  and 
insoluble  forms  of  nickel  existed  at  both 
the  Ontario  and  Norwegian  facilities. 
The  size  of  the  cohort  at  the  Ontario 
facility  was  approximately  twice  that  of 
the  Norwegian  study,  thus,  the  Ontario 
study  has  sufTicient  power  to  detect  the 
sizable  increases  in  the  incidences  of 
nasal  and  lung  cancer  that  were 
reported  in  the  Norwegian  study.  It  is 
possible,  as  EPA  (ige6a/Ex./l-1132)  has 
suggested,  that  quantitative  or 
qualitative  differences  in  the  conditions 
of  exposure  between  the  two  cohorts 
accounts  for  the  discrepant  results: 
however,  no  information  contained  in 
the  Ontario  or  Norwegian  reports 
suggest  that  there  were  substantial 
differences  in  exposure  to  soluble 
nickel.  Civen  the  magnitude  of  the 
difference  in  the  reported  cancer 
mortality  for  these  two  groups  of 
electrolysis  workers,  it  is  clear  that 
additional  investigation  is  required  to 
identify  the  risk  factors  that  account  for 
the  different  mortality  patterns  observed 
in  Ontario  and  Norway.  Therefore, 
OSHA  concludes  that,  at  this  time,  the 
available  human  data  do  not  permit  any 
deHnitive  conclusion  to  be  made  linking 
occupational  exposure  to  the  soluble 


forms  of  nickel  with  an  elevated  cancer 
mortality  risk  in  humans. 

The  primary  impetus  to  revise  the  PEL 
for  soluble  nickel  was  the  finding  that 
exposure  of  animals  for  relatively  short 
periods  of  time  to  soluble  nickel 
aerosols  at  levels  equal  to  or  below  the 
former  I^L  of  1  mg/m*  produced 
increased  cellular  growth  and 
pathological  changes  that  reflect  the 
lung's  defense  against  chemical  insult: 
this  finding  is  consistent  across  three 
animal  studies  conducted  in  several 
species  (BinjE^iam.  Barkley.  Zerwas  et  aL 
1972/EX./1-204;  Clary  1977.  as  cited  in 
ACCIH  19ee/Ex./l-3.  p.  422:  Johansson. 
Curstedt,  Robertson,  and  Camner  1983/ 
Ex./l-273).  Furthermore,  these 
observations  were  made  in  animals  that 
were  exposed  for  as  short  a  duration  as 
two  weeks  and  for  no  more  than  six 
months:  thus,  the  consequences  of 
continued,  low-level  exposure  for  a  full 
lifetime  are  unknown.  Both  Inco  (Exs.  3- 
915  and  167)  and  NiPERA,  Inc.  (Ex./3- 
668)  agree  that  these  studies  provide  an 
appropriate  basis  for  establishing  a  0.1- 
mg/m*  PEL  for  soluble  nickel.  NIOSH 
(Ex.  8-47.  Table  N6B)  does  not  concur 
with  the  selection  of  this  limit  and 
believes  that  a  full  6(b)  rulemaking  is 
appropriate  for  the  soluble  (or  inorganic) 
compounds  of  nickel. 

OSHA  concludes  that  these  studies, 
one  of  which  demonstrated  pathological 
and  periiaps  precancerous  changes 
following  exposure  to  0.1  mg/m*  clearly 
demonstrate  that  exposure  to  the  former 
PEL  of  1.0  mg/m*  presents  a  significant 
risk  to  workers  of  lung  irritation 
accompanied  by  pathological  changes 
that  may  presage  cancer.  OSHA  has 
determined  that  these  effects  constitute 
material  impairments  of  health  and 
functional  capacity.  OSHA  also 
concludes  that  the  final  rule's  reduction 
in  the  PEL  will  substantially  reduce 
these  significant  risks.  Accordingly, 
OSHA  is  establishing  a  revised  8-hour 
TWA  PEL  of  0.1  mg/m*  (as  Ni)  for  the 
soluble  nickel  compounds  in  the  final 
rule. 

NITROGEN  DIOXIDE 
CAS:  10102-44-0:  Chemical  Formula:  NOi 
H.S.  No.  1289 

Both  the  ACGIH  and  NIOSH  have 
recommended  occupational  limits  for 
nitrogen  dioxide.  The  current  ACGIH 
recommendation  is  for  a  3-ppm  TWA 
and  a  5-ppm  STEL  The  NIOSH  REL  is  1 
ppm  as  a  15-minute  short-term  limit. 
OSHA's  former  PEL  was  5  ppm  as  a 
ceihng  value.  The  Agency  proposed,  and 
the  final  rule  establishes,  a  permissible 
exposure  limit  for  nitrogen  dioxide  of  1 
ppm  as  a  15-minute  STEL.  NIOSH  (Ex. 
8-47.  Table  Nl)  agreed  with  the 


selection  of  this  PEL  Nitrogen  dioxide  is 
a  reddish-brown  gas. 

The  previous  ACGIH  TLV  of  S  f^m  as 
a  ceiling  concentration  (the  basis  for  the 
former  OSHA  limit)  was  based  primarily 
on  the  animal  studies  of  Gray, 
MacNamee,  and  Goldberg  (1952/Ex.l- 
154),  Gray,  Goldberg,  and  Patton  (1954/ 
Ex.  1-165),  and  Wagner.  Duncan. 
Wright  and  St(ddnger  (1965/Ex.  1-102). 
Gray.  MacNamee,  and  Goldberg  (1952/ 
Ex.  1-154).  and  Gray.  Goldberg  and 
Patton  (1954/Ex.  1-165)  demonstrated 
lung  injury  among  rats  exposed  for  eight 
or  more  weeks  to  an  8-ppm 
concentration  of  a  mixtiire  of  NOx  and 
nitric  acid,  but  these  authors  did  not  see 
such  lesions  in  rats  exposed  for  six 
months  to  4-ppm  concentrations  of  this 
mixture.  Wagner,  Duncan,  Wright  and 
Stokinger  (1965/Ex.  1-102)  reported 
transient,  mild,  acute  effects  but  no 
adverse  chronic  effects  in  rats  exposed 
to  1  ppm.  5  ppm,  or  25  ppm  pure  NO*  for 
18  months.  The  ACGIH's 
recommendation  that  the  5-ppm  TLV  be 
defined  as  a  ceiling  rather  than  as  an  8- 
hour  TWA  was  based  on  reports  that 
NOj  accelerated  lung  tumor 
development  among  lung-tiunor- 
susceptible  mice:  in  the  late  1960s,  the 
ACGIH  believed  that  a  TLV-ceiling 
value  would  minimize  the  risk  of 
accelerating  lung  tumor  development. 

The  current  ACGIH  TLVs  for  NOj  are 
a  3-ppm  8-hour  TWA  and  a  5-ppm  STEL 
and  they  are  based  on  human  studies 
that  indicate  that  normal  respiratory 
function  may  be  compromised  at 
exposures  below  the  current  OSHA 
ceiling  limit  of  5  ppm  NOt.  In  particular. 
Kosmider,  Ludyga,  Misiewicz  et  al 
(1972/Ex.  1-224)  reported  a  slight 
reduction  in  vital  capacity  and 
maximum  respiratory  volume  in  70  men 
exposed  to  0.4- to  2.7-ppm 
concentrations  of  the  oxides  of  nitrogen 
six  to  eight  hours  daily  for  four  to  six 
years.  Tliese  authors  also  reported  an 
unspecified  number  of  cases  of  chronic 
bronchitis  among  men  in  this  group. 
Another  study  by  Vigdortschik. 
Ancheeva.  Matussevistch  et  aL  (1937/ 
Ex.  1-49)  reported  possible  cases  of 
chronic  bronchitis  and  emphysema 
among  127  woricers  generally  exposed 
below  2.8  ppm  NOj:  these  workers  were 
also  believed  to  be  exposed  to  sulfuric 
acid  mist  at  levels  sufficient  to  cause 
dental  erosion. 

The  NIOSH  REL  for  NO*  of  1  ppm  as  a 
15-ininute  STEL  is  based  on  the  two 
human  studies  discussed  above,  as  well 
as  some  human  studies  involving  short- 
term  exposure.  Abe  (1967/Ex.  1-98) 
found  a  40-percent  decrease  in  effective 
lung  capacity  among  healthy  adult 
males  30  minutes  after  a  10-minute 
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and  inspiratory  laaxiaMB  wteeoy* 
fMialaace  aiso  IncMaaHl  by  tt  psKMrt 
•ft«  imMMe.  MOtM  (lflM|/E».  t-a6) 
riarliiiid  Ikal  A W» mmICs  ^riooMMal 
a  deflnil*  anAaalMinMcaBacI"  at 


12t^atwt)rM««idnii 
•hort-lenn  limit  mm 


IMMt 


axpoa—M  < 
OSHA  bnM.  A  slpriAsMC  dM3MM  in 
carbon  in«a«iMB  diflMtait  lapacMy  wa« 
oba«r««d  by  Vwraedk^  Kidukr. 
FuclM  •»  ak  pVS/Bi.  V77IH  yi  hMkhy 
adult*  txpoMrf  !•  8  pfM  IWr  U  aimlM. 
N106H  alia  rilis  dl*  work  el  V— 
Ni«^a»  Wapiir.  KwliaUf  •«  al  U»l/ 
Ex.  1-1201)  and  by  Voa  Ntr^ii^  aod 
KrvlMlar  CMn/Ex.  V-llTSi  who 

reaistaac*  aaMi«  M  chtoaic  bfaacbMa 
paMaato  aAat  a  Ift^yaala  anpoaafa  •»  a 
comaaimltai  of  NOb  as  law  aa  l&  I 
NI08H  tMrai/BsrW3B6|  eoidada 
the  tpecifk  «OMaMra«aAof  NOk 
raipiirad  lo  ptadaca  [ 
in  aaraiai,  haailiiy  adaka  la  naknown, 
but  "it  likely  to  be  akoal  the  aaiaa  ar 
pwhapa  a  aUikdy  Mghae  caacanlration 
thaa  tkaanaiartarhnpaibiaaary 
chantaa  ia  kaawM  aiidi  aaiating  ckaoaic 
bronchitia"  (l.^ppiV'nwiifm.  NIOSH 
recommeadadel 

term  Unit  Iv  atoafliB  dlaaida.  To 
provida  adjitliaal  aappail fa* ai 
term  rathat  dMR  a  TWA  IkBtt.  NI06U 
cite*  aavafal  aai^al  aiadiaa  itat 
indkale  that  tka  tapdc  aihcts  aaaodatad 
wHk  aapaaara  to  NOa  aav  ptiawrUy 
detenaiaad  by  pa^  and  aal  artr^ia 

In  ita  paa*aak«Mhaiaaioa.  NIOSH 
(Ex.  \S».CmmmM9mHi»ttt^ 
Diaiddal  layortad  aa  a  noaal  atady  by 
MohaaoiB  tlMI^  ••  cMad  i»  Ex.  IMl  tak 
which  no  iiaailcMl  pafaaoaary  fanetJaa 
change*  wasa  aalad  aaong  Ift-lnaUky 
iubtaeta  anpaaad  la  NQb  fa*  aaa-kaa* 
periods.  NIOSH  tfbi.  198)  BOlad  da*,  ia 
igM^tkaWaridHaakbt 
after  aa  tndapaadaal  laview  if  4 
•ectlanal  aacapaHaaat  kaald>  au*v«ya» 
recaaaaaadad  a  ika*M*f»  accapoliaai 

II  |i  iiiiiliBiififUMifiaMnirpylfiii 

NOiandl 

(a45ppBi). 

studiea  tkal  n«aal  dMI  NGb  b 

turilipairiaiaiB. 

Ika  AFUOO  ib>  IM)  supportad 
OSHA'B  paapoaad  Mirit  far  NOW 
Howaaat.  aaM*al  aaHBHBiaa  fBaa.  3- 


340.  3-e7a  3-730.  3-080.  3-lMlk.  133.1 
133A)  abided  laOfiHA'a  paopoaal  to 
establiaklte  NKHU  HL  far  NOb  ki  Mm 
flaal  rala.  balfaak«  tkal  *•  ACCIH 
TLVa  af  3  pea  TWA  aad  »  foai  8TEL 


conoanlrai 

1.5aad&ilpniB.L( 

significant  smct  Wtcn  this  saasiU«« 

pofwlation  dbaa  not  thow  sigaificant  sffbcts 

•I  oonoaBtraUans  below  U  ppw.  it  is  not 

wsoneNeiaste  wuitpiBLe  IhiatateSfHL 

of14ppai(l 


Mr.  Lawranca  {.  Ogden.  representing 
the  Inferstata  Natural  Cas  Association 
of  America  dNGAA)  (Ex.  3-739).  and 
Mr.  Vincent  D.  La{iness  of  llta  American 
Natural  ResouBees  Company  (ANR)  C&> 
3-87tn  crilkdied  Hi*  studies  described  in 
tba  NFRM.  and  in  particular  th«  Von 
Nfedb^  et  aL  (l«7l/Ex.  l-iaofi  snidy. 
both  rulemaking  partidpants  indicated 
that  the  data  base  devefopad  by  EPA  to 
establish  EPA*b  ambient  air  quaQty  limit 
for  NOW  ie  superior.  Mr.  Ogden  stated 
that 


(al  lav  MM  exiaaaiM  body  a(  I 
aboet  NO^  haallk  allacti  la  available  Ihaa  is 
died  by  08HA  ia  tbe  piopaaad  ralwiBhin^ 
Much  ofttis  Uleraturt  baa  bwa  pulfed 
logetfter  by  the  Bmiiuuaientaf  Protectioa 
Asency  (^A):  Tke  VA  review  and 

•»c»  al  MOk  exls*  ia  Ike  V A  NOb  CHIarta 

Doaiment  and  the  SuH  bi— srandw^  wbidi 
have  beaa  paovidad  la  Ike  MGOcd. .  .  . 

BPAs actfaai  sfcoaM  be  addraaaed  in  the 
OSHA  prapoaal bacauaeRrepraaenIs a  more 
recant  avelMOoa  Ikaa  fOOSH.  a  Ibr  morr 
I  fluency  evaraaffun  i)y  rasearcn 
iM|  pane—at  end  an  tmtmmhm 
Aaansukof 
its  evaliiatiaia  Wikdbddadia  —dwt 


andieeaia 


air  staadard  l»  NOh  1 


Tkie 


EPA  and  chaakad  ayainal  the  latest  baakh 
studies  related  to  NGb  affects  (Ex.  3-738.  pp. 
7.10). 


Mr.  Ogdaa  alaa  aafarsad  06HA  to  die 
1870  NaUnnal  Ar  arisaiy  al  Sctaaaa's 
ComadkaaaaTaaifalogy  lapact  an  tka 
heaUk  saidaara  far  NOb. 

Tha  EPA  staff  aMaMcanduB  lafaned 
to  by  Mr.  Ogden  is  the  1982  Office  of  Ak 
Quality  Planning  and  Standards 
(OAQPS)  Staff  Paper  on  the  assessment 
of  sdmtlfic  iunnuiatton  on  NCh  (EPA/ 
450/5-82/002.  Ex.  3-2e).  This  document 
summasiaas  Ika  ladkiga  expraaaad  fa 
EPA'tAirQuHtfCrHtriQllafOKidmof 
Nitroggn  ggA/88erf8  tZ/Oafc.  E)l  »-2f)u 
Basad  an  tkaaa  aeparto.  EPA  iaaaad  a 
finai  nde  reMakM  ila  Ifln  aakiant  aif 
quality  alaadaad  fa*  NOb.  wktak  ia  OiOOa 
ppm  (10ft  B«^^  aa  awaragad  avar  a 


concentMlkMia  of  lA  ppok  ar  graalar  far 
appaawkaalely  3  admilwB  experienea 
Incraaaaa  in  airway  wisliBrB"  (Ex.  3- 
2a;  p.  ISV  A  aaankar  of  atkar  studtea 
wesa  sMad  by  EPA  ki  wkick  heaklnr 
adults  wasaexyeaad  la  NOb 
conceatsatioa*  k»  dw  nag*  al  a&  to  2.5 
ppaL  Fohaabaa.  Howadu  Badi.  and 
Dakkuat  tiom  aa  cited  in  Ex.  3-2e> 
reported  ao  si^ificaat  pkysiolngical 
changes  in  healthy  adults  axerciaing  for 
up  to  ana  hour  daring  a  two-hour 
exposure  to  OJ  ppm  NOi.  Suzuki  and 
Ishikawa  [1985.  as  died  ia  Ex.  3-2e) 
reported  a  SO-perceat  increase  in 
inspiratory  flow  Maistance  in  healthy 
adults  10  minntaa  after  a  10-minute 
exposuse  to  an  NOi  concentration 
between  0.7  and  2  ppm. 

Small  changes  in  pulmonary  function 
and  a  sfight  increase  in  the  prevalence 
of  respiratory  symptoms  occurred 
among  bealtny  adults  exposed  to  1  ppm 
NOi  far  two  buuis  (Hackney,  Thfedie. 
Una  et  ai.  1978,  a*  dt«d  in  Ex.  3-2e>. 
Beil  and  Uhnet  (1978.  a*  cited  in  Ex.  3- 
2e)  reporfad  a  atatfstfcaRy  significant 
increaaa  ki  aii  way  resietance  among 
heanfiy  adan*  ronowtng  exposure  to  2.5 
ppm  MDk  far  twohaurs,  bat  rtot 
following expoaate  to  1  ppm.  Based  on 
their  iwtew  af  Ikaa*  data,  tk*  EPA  staff 
paper  coadudidt 

|T)he  lowest  level  of  NOi  exposure  that 
credible  sfadies  have  aaaodated  with 
measureaMe  inpaimMat  efpefcwewary 
functioa  appaaw  la  be  h>  *s  la—u  at  Ut-iA 


ddasi^Md 
topfeveatwIadvalyiBMitdnny  ia 
pulmonary  baartiaa  (buck  aa  tlxMe  observed 
in  the  Senki  and  bkikawa  rnsS)  and  Voo 
Nieding  et  aL  (197I)stadtes)  from  occurring 
mora  laan  aneeper  year  weeid  be 
unascesaaiHy  sak^sat  Tka  CASAC 


than  the  effects 
exposure  (Ex.  3-ae.  p.  ISJ. 


bt  tbe  two  studies 
with  •  siagie 


were  I 

eiiaaipla.  DaMid  L  Van  I 

oflnduatei^iljjgiiaifaraASP.rafawad 

to  Um  Vaa  Madk^  al  aL  (liniBs.  V 


PA  Staff  Paper  coadades  dial 
tha  an  Vaa  Niadk«  at  al  pSx.  V-U04) 
study  "paeeldas  caaaiariag  evidanaa 
Uiat  chronfa  baaackilka  exposed  to  NOt 


EPA  afao  raaiawed  lasaasch  reports 
that  hawa  kaaoaM  aandabla  stoce 
pubkrsdaa  af  Ike  BPA  Crileria 
Document  aad  Staff  Paper,  la  partkalar 
the  reporta  by  Uan  aad  Hasknay  (188a 
and  19e<4  (km  raparlad  fiadk^  ao 
pulmonary  afiacta  aanag  axerciaiag 
healthy  adalla  aad  BaHaaaHi  s  anpaaed 
to  4  ppm  NOa  IPAeaackidsd  that  these 
studiea  psasaat  "miaed  aad  coaflicting 
resuMs,"  aad  Ikal  a  Basa  complete 

paasiy*kasaaaa'*nMBy*  *  'kavayei 
to  be  puhljahad  ki  Ika  paar-reviawed 
sdealifk  kterataaa'*  |S0  PU  2S635/Ex.  3- 
2d). 

BagardiagEPA's  tlsciaian  not  to  isana 
a  short4arai  ambieat  air  lyadily  kaut  for 


NOi,  a  review  of  the  preamble  to  EPA's 
final  rule  shows  that  EPA  addressed  this 
issue  only  with  regard  to  existing 
ambient  short-term  levels  of  NOj.  EPA 
reported  that,  under  its  current  0.053- 
ppm  aimual  average  limit,  the  vast 
majority  of  metropolitan  areas  would  be 
expected  to  have  fewer  than  two  days 
with  a  daily  maximum  hourly  value  of 
0.2  ppm  or  greater  (50  FR  25536/Ex.  3- 
2d).  Because  of  the  uncertainties 
regarding  the  evidence  for  adverse 
effects  at  NO*  concentrations  below  1 
ppm,  EPA  concluded  that  the  current 
annual  average  limit  would  "provide 
some  measure  of  protection  against 
possible  short-term  health  and  welfare 
effects"  (50  FR  25537/Ex.  3-2d).  It  is  also 
worth  noting  that,  since  1971,  EPA  has 
designated  a  2-ppm  (one-hour  average) 
level  for  NOt  as  representing  a 
"significant  harm  level"  requiring  an 
emergency  response.  Thus,  OSHA  Hnds 
that  EPA's  recent  actions  and  reasoning 
regarding  a  short-term  ambient  limit  for 
NOi  supports  the  establishment  of  1 
ppm  as  a  STEL 

OSHA  has  also  reviewed  the  most 
recent  analysis  of  NOi  toxidty 
conducted  by  ^h".  National  Academy  of 
Science's  (NAB)  Committee  on 
Toxicology  for  the  Department  of 
Defense  [Emergency  and  Continuous 
Exposure  Guidance  Levels  for  Selected 
Airborne  Contaminants,  Vol.  4,  pp.  83- 
96,  National  Academy  Press  1985);  the 
earlier  1979  review  was  cited  by  Mr. 
Ogden  of  the  INGAA.  In  its  more  recent 
review,  the  NAS  concluded  that 
exposures  to  NOi  at  levels  between  0.5 
and  1.5  ppm  have  demonstrated  "little  or 
no  persistent  change  in  pulmonary 
function"  (NAS  1985,  p.  89).  The  NAS 
Committee  on  Toxicology  recommended 
short-term  public  emergency  guidance 
levels  (SPEGLs)  for  Nd  of  1  ppm, 
averaged  over  a  60-minute  period,  and 
0.12  ppm  as  an  8-hour  average. 

OSHA  concludes  that  the  evidence 
reviewed  by  the  EP.A  and  the  NAS  and 
the  several  studies  referenced  by  EPA 
and  NAS  rearTirm  the  conclusion 
expressed  by  NIOSH  in  its  1976  criteria 
document  (NIOSH  1976j/Ex.  1-265)  that 
"humans  with  normal  respiratory 
function  may  be  acutely  affected  by 
expusure  [to  NO^j  at  or  below  ...  [5 
ppm).  Furthermore,  the  conditions  of 
workers  with  chronic  respiratory 
diseases,  su(  h  as  chronic  bronchitis, 
may  be  aggntvated  by  exposure  to 
nitrogen  dioxide  at  a  concentration  of 
approximately  one-third  of  the  current 
Federal  standard"  (NIOSH  1976j/Ex.  1- 
265.  p.  117).  In  addition  to  the  studies  by 
Von  Nieding  et  al.  (1971 /Ex.  1-1204)  and 
Abe  (1967/Ex.  1-98)  described  in  the 
NPRM,  both  EPA  (Ex.  3-2e)  and  the  NAS 


(1985)  dte  a  number  of  other  published 
reports  that  show  that  exposure  to  NOi 
at  concentrations  below  5  ppm  causes 
increased  airway  resistance  in  both 
healthy  adults  and  chronic  bronchitis: 
these  reports  indude  the  studies  of 
Suzuki  and  Ishikawa  (1965),  Rokaw  et 
al.  (1968),  Streseman  and  Von  Nieding 
(1970).  and  Beil  and  Ulmer  (1976). 
Furthermore,  these  and  other  studies 
cited  by  EPA  (Ex.  3-2e)  and  the  NAS 
(1985)  generally  indicate  that  exposure 
to  1  ppm  NOi  is  not  normally  associated 
with  significant  airway  resistance,  even 
among  woricers  with  already- 
compromised  respiratory  function. 
Thus,  OSHA  concludes  that  the 
former  5-ppm  ceiling  limit  for  NOx  is  not 
sufficient  to  protect  employees  from 
experiencing  increased  airway 
resistance,  and  that  establishing  the 
ACGIHTLVs  of  3  ppm  TWA  and  5 
ppm  STEL,  as  suggested  by  rulemaking 
participants  (Exs.  3-349.  3-670,  3-739,  3- 
666,  and  3-1144),  would  not  provide 
sufficient  protection.  OSHA  also 
concludes  that  the  risk  of  increased 
airway  resistance  would  be 
substantially  reduced  by  promulgation 
of  a  1-ppm  short-term  limit  for  NO2:  a 
short-term  limit  is  clearly  indicated  for 
NOt  since  all  of  the  studies  cited  above 
demonstrate  that  increased  airway 
resistance  is  associated  with  exposure 
to  NOi  for  durations  of  between  three 
minutes  and  two  hours.  OSHA  considers 
the  increased  airways  resistance 
caused  by  exposure  to  NO2  to  be  a 
material  impairment  of  health. 
Therefore,  to  reduce  the  significant  risk 
associated  with  short-term  exposure  to 
NOx,  the  agency  is  establishing  a  1-ppm 
limit,  averaged  over  a  15-minute  period, 
for  nitrogen  dioxide  in  the  final  rule. 
OXYGEN  DIFLUORIDE 

CAS:  7783-41-7:  Chemical  Formula:  OF- 
X.S.  No.  1300 

The  former  PEL  for  oxygen  difluoride 
was  0.05  ppm  as  an  B-hour  TWA.  The 
ACGIH  has  established  a  limit  of  0.05 
ppm  as  a  ceiling  value.  The  re\nsion  of 
the  TLV  for  oxygen  difiuoride  from  an  8- 
hour  TWA  to  a  ceiling  value  reflects  the 
general  position  of  the  ACGIH  that 
ceiling  TLVs  are  more  appropriate  for 
chemicals  that  cause  acute  but  not 
chronic  health  effects.  OSHA  proposed 
a  permissible  exposure  limit  of  0.05  ppm 
ceiling  for  oxygen  difluoride.  NIOSH 
(Ex.  8-47,  Table  Nl)  concurred  with  the 
selection  of  this  limit,  and  it  is 
established  in  the  final  rule.  Oxygen 
difluoride  is  an  unstable,  colorless  gas 
with  a  foul  odor. 

Oxygen  difluoride  is  a  substance 
having  extremely  high  acute  toxicity;  it 
is  an  acute  irritant  and  causes  fatal 
pulmonary  edema  and  hemorrhage  in 


animals  exposed  to  0.5  ppm  for  a  few 
hours  (ACGIH  1986/Ex.  1-3).  A  single 
exposure  to  0.1  ppm  also  had  an  effect 
on  the  lungs,  as  evidenced  by 
development  in  animals  of  a  tolerance  to 
the  acute  effects  of  this  substance  after 
an  isolated  exposure.  Animals  acutely 
exposed  to  oxygen  difluoride  have  also 
exhibited  gross  changes  in  the  kidneys 
and  internal  genitalia  (LaBelle.  Metcalf. 
Suter,  and  Smith  1945,  as  cited  in 
ACGIH  1986/Ex.  1-3.  p.  452:  Lester  and 
Adams  1965/Ex.  1-963).  Only  NIOSH 
commented  on  this  substance. 

Because  of  the  extreme  acute  toxicity 
of  this  compound  and  the  effects  noted 
at  0.1  ppm.  the  former  TWA-PEL  of  0.05 
ppm  was  not  sufficiently  protective  of 
workers:  this  former  limit  would  still 
permit  the  brief  periods  of  high  exposure 
that  have  been  associated  with  severe 
lung  damage,  which  the  Agency  has 
determined  represents  a  material 
impairment  of  health.  Therefore,  to 
reduce  the  significant  risk  of  acute  lung 
damage  associated  with  brief  excursion 
exposures  to  oxygen  difluoride.  OSHA 
is  establishing  a  ceiling  limit  of  0.05  ppm 
for  this  substance. 
OZONE 

CAS:  10028-15-6:  Chemical  FonnuU:  Qi 
H.S.  No.  1301 

The  former  OSHA  PEL  for  ozone  was 
0.1  ppm  TWA.  In  the  interval  since  this 
limit  was  adopted  in  1971.  the  ACGIH 
has  recommended  that  IS-minute  short- 
term  exposures  to  ozone  not  exceed  0.3 
ppm.  NIOSH  has  no  REL  for  ozone. 
OSHA  proposed,  and  the  final  rule 
establishes,  permissible  exposure  limits 
of  0.1  ppm  TWA  and  0.3  ppm  STEL  for 
ozone.  The  Agency  notes  that  the 
ACGIH  has  placed  ozone  on  its  1968-89 
Notice  of  Intended  Changes  and  is 
proposing  a  new  TLV  of  0.1  ppm  as  a 
ceiling  value.  Ozone  is  a  liquid  or  an 
explosive  gas. 

Ozone  is  highly  injurious  and  lethal  in 
experimental  animals  at  concentrations 
as  low  as  a  fpw  parts  per  million 
(Stokinger  1957/Ex.  1-97).  A  study  in 
which  young  mice  were  exposed  to  1 
ppm  ozone  for  one  or  two  days  reported 
damage  to  alveolar  tissue  (Bils  1970/Ex. 
1-S8).  Human  populations  chronically 
exposed  to  lower  concentrations  of 
ozone  have  been  observed  to  have 
changes  in  lung  function.  In  one  study, 
human  volunteers  exposed  to  0.5  ppm 
ozone  for  three  hours  per  day.  six  days 
per  week,  for  12  weeks  showed 
significant  changes  in  lung  function 
(Jaffe  1967/Ex.  1-101).  Other  authors 
reported  a  20-percent  reduction  in  timed 
vital  capacity  in  persons  exposed  to 
average  concentrations  of  ozone  of  1.5 
ppm  (range  not  indicated)  for  two  hours 
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(CriMMU:  Ofh«w.  amihloA^  M87/ 
Ex.  t-XM),  Waktet*  cxpoMd  l»  nHBdnal 
osoo*  oMMmttattoa*  of  fl  ^fia  w«f« 
obMrved  to  hsv*  piilwwry  oangestion 

OoHA  rMvtvMJ  ■  nuMiMf  of 
conunmta  on  Ilk*  prspoaMlRL  tar 
omm.  TIm  Etfaon  Dvetrk  kMHtuf* 
(ED)  (Kx.  133A.  pp.  a-33)  atalMf  tfmt 
Dm  vtadlm  by  Bib  (199«/Kii.  1-88).  JaflW 
(19a7/E}i.  l-m).  and  GHvwoM  •«  a). 
(19a7/Bx.  1-ia).  dtad  above.  dt»  not 
provida  tubatanllal  aridenea  for  the 
proposed  PEL  WMl  refard  to  BHa' 
(197lVBa.  VM)  Bndlne  of  daaiagid 
alvaa4aa  tiaaua  ia  aica  axpoaad  to  a  l- 
ppa  concentratkm  ol  oaaa*  be  on«  or 
two  days.  EEl  notes  that  "OSHA  doaa 
not  explain  how  these  data  can  ba 
tranalated  to  humana  in  the  woriqilaca'* 
(Ex.  133A.  p.  22).  In  additton.  EEI  ia 
concaiaad  tkat  'XXHA  naHhar  critteally 
avaluatee  . . .  aa*  axplaina  why  the 
chan({es  in  hag  ftinction  reported  by 
(the  tatlm  (MV/Bx.  l-un)]  stady 
I 


OSHA  haa  aat  pcaaantod  a  subatituta  for 
a  STBLoflU  ppm.  Flnal^.  BEl 
question*  the  relevance  of  lito  study  by 
Criswold  el  al.  (19S7/Ex.  1-128)  to  tha 
formulation  of  iIm  propoaad  PEL  (Ex. 
133A.  p.  23).  The  Agency  believes  that 
these  three  studies  point  to  the  short- 
latm  afhot  (ia.,  laaa  ttian  eight  hour*)  of 
oxona  expoaurr.  th*  Bil*  flVTOtRx.  1-88) 
data  damonstrata  that  Ifia  lung  is  the 
target  organ;  tha  Jaffa  (1987/Ex.  1-101) 
data  point  to  an  afhct  level  of  0.5  ppm 
and  show  that  a  STEL  af  8.3  ppai  wiD 
afford  protactkia;  and  the  Criswold  et 
al.  (1087/Bx.  >-t28)  data  provide  further 
evidence  of  recced  lang  foncHon  as  a 
re* ult  of  ahar^lana.  acuta  axpoaore. 
raihar  than  chpeok.  axpoawa. 

In  addttkm.  EEI  commented  that 
"OSHA'a  heaM  aaae*sment  and 
feasibility  analyai*  with  respect  to  the 
facilitie*  of  Dm  elactric  utility  industry 
are  daliciaal  Thaa.  ID  rccomnienda 
that  OSHA  conaider  explaining  that  it* 
ozone  propoaal  doe*  not  apply  to  that 
industry "  (Ex.  T33A.  p.  22).  This  same 
concern  waa  reflected  in  th*  submission 
of  the  second  commenter.  Culf  Pbwer 
Coaipaay  (Ex.  }>888,  p.  3).  in  rasponaa  to 
these  caaawBta.  OSHA  aasphasize*  that 
the  standaida  saiahHshsd  in  iMa 
rulemaking  aaa  haaad  asi  tha  avideaca  of 
adversa  health  effects  aaaodated  with 
expoaure  to  toxic  aobataaces  in  the 
wockplaca.  Thaae  effect*  would  ba  ihm 
same,  regarrilaaa  at  ladatiy  aactor.  if 
the  expoaacalevala  warn  iwaana.  iC  aa 
EEI  and  Calf  Power  Coaapany  contend, 
oxoa*  expoaure*  in  power  plant*  poa* 
no  tignificaot  fiak  to  worfcara'  health 
becauaa  they  ata  cosMloUad  at  or  below 
tha  paaml*aibla  aapoauia  Uroiu  being 


praaialgataa  ia  Bna  nMsaMhiflg^  thaa  tha 
electric  utility  fainMtry  ia  afready  in 
compBanca  and  wiB  net  be  tanpaeted  by 
the  new  PHLa.  The  Agency  has 
detarauiwd  IfiaY  die  scientiflc  evidtotce 
establisnes  the  need  for  a  sfaort-tem 
limit  to  snbatantiaHy  rednce  the 
■igaWcant  risk  of  pulmonary 
dyafunction  that  exists  as  a  resuh  of 
acute  or  chronic  intannittent  exposure  to 
oxone. 

TYm  Cttiri^jwer  Company  also 
expressed  its  belief  that  the  0.3-ppm 
short-term  Ifanit  proposed  by  OSHA  is 
unsubstantiated: 

Expotiog  saawoaa  to  1  ppn  of  oaoae  lor  tS 

minulM  may  ba  iuat  aa  waliid  a  ceiling  tinit  as 

03  ppan Wa  think  that  It  it  arbitrary  to 

aaloct  a  value  of  OJ  ppm  without  further 
study  (Ex.  3-S9a.  pp  y-t.  •«•  aUo  Ex.  VltM). 

The  Agency  natea.  again,  that  an 
effect  laval  of  OiS  apm  is  denionatratad 
by  Iha  )afie  (1867/Ex.  W101 )  data. 
Further  jastifkatioa  foe  a  STEL  of  03 
ppm  is  found  ia  Praetor.  Hughe*,  aad 
Fischmao  (ChemicaJ  Hatank  ofUie 
Workplace.  2nd  ed^  1888).  who  report 
that,  "except  far  one  report  the 
threshold  for  eflacta  ia  huauuu  appears 
to  ba  between  oa  aad  a4  pyas"  (Manael 
1984.  aad  citod  ia  Praetor.  Hughea.  and 
Fischmaa  1S88.  p.  388).  The  aelaction  of 
0.3  ppm  aa  a  ahort-tann  limit  waa  neither 
invalid  nor  arbitrary,  bul  rather,  was 
baaed  on  tha  best  available  scknttfic 
evidence. 

NIOSH  (Ex.  8^«7,  Table  N2)  believes 
that  ozone's  toxicity  rcquirea  an  even 
mora  stringent  limiL  According  to 
NIOSH,  "Oaoae  ia  a  aheaical  capable  of 
inducing  aerioas  adverse  health  afliact* 
at  low  expoaure  coaceatratloQa.  tenth* 
of  a  pajt  per  ■tflioa. . . ."  The  AFL<30 
(Ex.  IM)  agrees  with  NIOSH's 
a**e*sment.  OSHA  agrees  that  oxone's 
health  effects  require  a  protective  limit, 
and  it  is  for  this  reason  that  the  final 
rule  promulgates  TWA  and  STEL  limita 
for  osone.  

In  the  Ihial  rule.  OSHA  ia  retaining  the 
S-hoar  TWA  limit  of  ai  ppm  end 
estabMahlng  a  IS-minate  STEL  of  0.3 
ppai  for  oaone  baaed  on  obaervalions 
that  significant  declines  in  pulmonary 
function  can  result  from  repeated 
intermittent  exposure*  ar  even  from  a 
*ingle  *hort-lerai  expoeure  (Bil*  1970/ 
Ex.  l-iat  leflh  1987/Ex.  f-101:  Criewold. 
Chambers  end  Mbdey  M07/Ix.  1-128). 
OSHA  hehevea  thet.  in  the  abaence  of  a 
SIEL  employee*  will  continue  ta  be  at 
signifieaal  risk  af  matariaf  impairment 
in  pehaonary  foactlonal  capacity 
associated  with  short-term  expoeures 
that  could  occur  if  expoeures  are 
conlroiad  only  by  an  8-lkaur  TWA.  Thus 
the  Agency  conclude*  that  it  ia 

1^  to  supplenient  the  ronner  n^ 


with  a  STEL  of  (ta 
reduce  this  risk. 
PABAQUAT 

CAS:  11  U  r, 
H.&No.U3n 


to  subatanttaHy 


OfiHA's  tsfOtor  fUm  tor  paraquat  waa 
as  Big/p*as  aa  8  ham  TWA.  with  a 
skia  nalittoa.  Tfca  ACGIH  has 
estaMiahad  aKadt  of  ai  B«/to*a*  u^B- 
hour  TWA.  The  Agency  pfopased.  and 
the  final  rale  eatablahea.  a  penuiaaiMe 
expaaaia  Mmil  of  AT  w^fm^TNh  for 
this  sahstaaee;  the  skin  notation  is 
retained.  NIOSH  (Sx.  8-47.  Table  Nl) 
concura.  PStaqoat  rafers  ta  a  group  of 
compaond*  thet  are  adortese,  yellow 
soUdS.  The  principal  easupoands  are: 
l.l'-AmethyM.r-MpyiidhiiBBg  tX- 
diiBethyl-4.4'-bipy  I  idhiiuai  bis  fmethyl 
sulfate):  and  l,1'-(finiedlyl-.4,4'- 
bipyridiniaai  dichloride. 

The  Toxicity  of  these  coaipound* 
depends  on  the  compoontr s  carton ic 
moiety.  Acute  oral  toxicity  i*  reported 
as  30  mg/kg  ion  aa  eethin  for  guinea  pigs 
and  127  mg/kg  ion  for  femafe  rats,  while 
the  dermal  LOm  in  rabbita  ie  349  mg/kg 
ion  (Clark  1984,  »•  cited  in  ACCIH  1986/ 
Ex.  1-3.  p.  458:  Clark  McEDigott  and 
Hurst  1966/E:x.  1-80S(  McEUigott  1065.  aa 
cited  in  ACGW  1988/Ex.  1-3.  p.  4S(H. 
Paraquat  can  penetlale  broken  aknt 
after  it  has  broken  down  the  akin'*  oaual 
barrier*  (Swan  108B/Ex.  l-678c  Clark. 
McHHg^  and  Hurat  1988/Ex.  l-fl03>. 
By  inhaiatton  or  inttatracheaf  infection, 
paraquat  i*  very  toxic  because  of  it* 
irritant  propertiea  (Gage  1988/Ex.  1-500). 
Rats  exposed  oner  for  six  hours  to  a 
concentration  of  1  mg/m*died  if  the 
aeroaol  contained  particle*  with 
diameters  of  3  to  5  microns  (Gage  1988/ 
Ex.  V-508).  Rat*  expoaed  six  houra/day 
for  three  weeka  to  the  same  aerosol  at 
0.4  mg/m' exhibited  signs  of  pulmonary 
irritatian;  na  effects  were  observed  for 
the  same  exposure  leginien  at  0.1  mg/m* 
(Cage  1988/ex.  l-a88|L 

When  the  diameter  of  the  particles  in 
tlie  aeroaol  are  not  of  respirable  size. 
toxicity  is  greatly  redaced.  The  4-hoor 
LCw  lor  rets  is  6400  mg/kg.  and  doga. 
rats,  and  guinea  piga  tolerated  three 
weeks  of  daily  expuawea  to  100  mg/ra* 
without  apparent  pubnonary  effect 
(although  nosebleeds  were  observed) 
(Palazaofo  1985.  ae  eited  in  ACCIH 
19e6/Ex.  W3.  p.  458). 

Dietary  administration,  for  90  days,  of 
doses  ranging  from  308  to  TOO  ppai 
showed  dose  related  effects  ranging 
from  pulmonary  edena  to  intraalveolar 
hemorrhage  and  deeth  (Kimbruugli  and 
Caines  Ifl^Ex  1-580). 

Paraquaf  a  teratogenic  potency  in 
mice  is  low  (Bus  and  Gibaon  197S/Ex.  1  - 
538),  althoogb  100  ppm  administered  in 
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the  drinking  aratsr  of  piagnant  rats 
incraaaed  postnatal  BBOrtality 
aignificantly  (Basand  GttieaB  MTS/Ex. 
1-538). 

In  himans.  88  aochlenlBl  dtrwtttt  ""d 
81  suiddes  awn  attribolsd  to  te  effscts 
of  panqoat  axposnrs  ap  lo  1872 
(Chipm  CltoiidrBli  Wl.m  diad  in 
AOGIH  ttai/EiL  1-8.  p.  468).  Bouletrean. 
DuduHaa.  Bai-Xaaa  at  aL  (1077/Ex.  1- 
538)  laportad  n  eases  of  rsaal 
insaffidsacgr.  and  a  snny  applicator 
was  UUsd  %dian  he  absotbed  a  lethal 
dose  of  htariaqaataty  diiatad  paraquat 
throi«h  die  skin  OwM  IS^a/Bx.  1-S13). 
Worken  nsiitg  a  0j05-  to  1-peroent 
solution  of  paraquat  develaped  skin  and 
mucous  membrane  iiiitatiaa  but 
experienced  no  symptoms  of  systemk 
poisoniiv  (Howard  1978/Ex.  1-61^ 
FugUa.  Soadd.  and  Oddd  (1978^  as 
dted  hi  ACGIH  lfl8B/Bx.  1-8.  p.  458) 
raportad  five  cases  of  lavaisible  kento- 
conlwnctivitis.  with  oomeBl  iajmy.  after 
one  month  of  expostve  to  paraquat 
Only  NIOSH  coaamented  on  panqoat 

OSHA  is  establidifa«  an  »liour  TW  A 
limit  off  ai  ng/m*far  paraquat  wifli  a 
skin  notatkai.  Tlie  Agntv  concludes 
diat  dils  Umlt  wiH  proled  woricera  from 
the  significant  ride  of  skin,  eye.  and 
pulmonary  hritathn  obaenred  in 
animals  txposad  to  aerosols  of 
respirable  size  at  levels  below  OSHA's 
former  PEL  ior  paraqoat  Ibe  Agehcy 
considers  die  faxitant  eCEscts  of  paraquat 
to  be  material  trnpainaents  of  health. 
OSHA  is  retaiaiiv  the  skin  Dotation  for 
this  snhsteane  becsase  of  its  c^tadty  to 
penetrate  die  skia 
SUJCA.  OnrSTAUINB-CRISTOBALnE 

CAS:  14464-45-1:  Ghemkal  Foranila:  SiOk 
H.S.No.1354 

The  farmer  OSHA  FEL  for  sesphable 
crislobalita  was  floeJialf  tiw  vafaw 
calculated  from  the  mass  foranda  far 
quartz,  measured  as  respirabie  dast 
This  limit  coire^wnds  to  a  range  of  OM 
to  Oils  fflg/m*.  measured  as  silica,  for 
dusts  comtaining  10  to  100  percent 
quartz.  Ibe  ACCIH  ncaomends  an  6- 
hour  TWA  lonit  of  0416  a«/n«. 

Althoi«h  txtiitissijd  dliliBieuUy.  Hut 
current  AOGW  and  fdnBer  OSHA  bmit 
for  cristobabte  ere  comparable.  The 
ACGIH'*  mg/m*  hmit  adopted  in  1985. 
doe*  not  reflect  a  rs-evaluation  of 
cristobalits's  toxidty  but  was  adopted 
merely  to  simplify  the  monitoring  of 
cristc^alite  dust  concentrations.  The 
AOGHi  Umil  is  based  oa  a  stady  by 
Ganfaier  (ini.  as  dtad  In  ACGIH  1988/ 
Ex.  1-a.  p.  SZ2)  Aat  was  caafinaed  by 
King.  Mohanty,  Harrison,  and 
Nagelschmidt  (lOSS/Ex.  1-85). 
Experimental  aniawls  injected  with 
ctistobalite  ehowed  a  more  eevere 


!  than  that  produced  by  quartz, 
and  die  fibrosis  diet  followed  was 
diffnse  radier  than  ncndular.  OSHA 
proposed,  and  die  final  rule  estaUishes. 
a  penniniblc  exposure  limit  of  006  mg/ 
m*TWA  for  cristobalite.  Beasared  as 
reapirdile  silica  dast  Crielobattte,  one 
of  the  duae  Bi^or  fonsB  of  dUoon 
dioxide,  is  transparent  tasteless,  and 
stable  at  hi^  teuipei  ature  s. 

The  final  rule  rqilaces  OSHA's  fanner 
lindt  Cor  GristobaUte.  wfaidi  is  expteesed. 
as  described  above,  arith  a  anmaically 
equivalent  limit  of  OiK  mg/m*.  the 
Agency  is  astablishii«  dds  dme- 
wei^ted  average  Hmit  to  sinfilify 
employee  exposure  monitoring.  I4IOSH 
(Ex.  8-47.  TsUe  N6A:  1^.  pp.  8-88  to  S- 
97)  ocmeanad  with  the  selection  of  das 
limU  bid  reoanaoanded  diet  aistobalite 
be  destgarted  as  a  polsntisl  human 
cardnogen.  OSHA's  discussion  of  dns 
and  other  nihansif  lag  issass  appears  in 
the  foUowing  entry  d>srrihing  die  record 
evidence  on  qimits  dast 
SUCA,  CRYST ALUNB-QUARTZ 

CASc  14806-80-7:  ChemkalPormnla:  None 
liS.No.13SS 

-Ibe  former  OSHA  Umit  for  dlica- 
containing  dusts  is  a  respirsble  dad 
limit  expressed  as  dm  fallowing  fannula; 

(10  mg/m  VPt  req>irriiie  quartz -{- 2). 

At  one  time,  the  AOGOi  aleo  expressed 
its  silica  liflstt  in  tenas  of  diis  farauda. 
However,  die  conant  AOGIH  TLV  is  ai 
mg/m*.  meesured  as  re^iirable  quartz 
dust  OSHA  proposed,  and  die  find  nde 
establaahes.  a  peimisdWe  exposure  limit 
of  ai  mg/m*  TWA.  as  respirable  <pMi1z. 
Quarts  is  a  oaloriess.  odoriess. 
noncmnbostttde  soliiL 

The  ACOH  does  not  see  dds  diange 
in  the  value  of  its  limit  far  oocapatioaal 
exposun  to  silica  as  significant;  instead, 
die  AOGIH  made  dds  change  to  amfbtm 
its  Umtt  far  dds  dnd  to  its  llVs  for 
odier  duets.  If  die  fasuMT  OSHA  fonaala 
is  uaed  to  cakalate  a  Umit  f  or  a  dad 
oontaiaiag  100  percent  qnartz.  the  bidt 
wodd  be  0088  mg/m*.  a  vahie  thet  is 
not  appredaUy  different  frna  tim 
AOGIH's  rsviaed  bait  of  OH  aag/m*  far 
resporaUe  qnartz  dast  For  qnartz  dusts 
containing  lees  than  100  percent  free 
silica,  lbs  fanaer  OSHA  fannula  wodd 
yield  a  hmit  vt,  for  example,  tL83  mg/m* 
for  respirable  dad  nontaining  10  percent 
quartz.  This  resdt  is  aoaaewfaat  more 
stringent  than  the  AOGIH's  TLV  of  ai 
mg/m*.  For  cridebalite  and  tiidymite. 
the  former  OSHA  fanada  end  Ae 
AOGIH  bmits  yidd  appradawtdy  die 
same  resdtK  both  are  approximatdy 
one-half  the  limit  estabUahed  by  thne 
two  entities  far  quartz  dud  (see  the 
discussions  bdow). 


Oocopeticmd  exposure  to  free  aiUca 
haa  been  known  far  many  yean  to 
produce  ailiooaia,  e  chronic,  diaabbng 
lung  disease  cheracterized  by  the 
formatian  (^silics-containing  nodules  of 
scar  tissue  in  the  hmgs.  Sim^  silicosis, 
in  which  die  nodules  are  len  then  1  cm 
in  diaamter  (as  owasured  on  cfaed  X-ray 
filaw)  is  generdly  asjrmptomatic  but  can 
be  slowly  progBmlva.  even  in  die 
absence  of  continued  eiqiosure. 
Complicelad  silicosis  (Le..  with  nodules   . 
greater  thaa  1  cm  in  diameter)  is  aiore 
often  assedatsd  arith  disability  aad  can 
also  propass  in  the  afaeence  of 
contiwning  expoeure. 

The  bealdi  basis  nnderiyiag  dw 
ACGOTs  limit  for  crystalline  sdics  is  die 
work  of  Rnesdl  d  d.  (ltX8/Ex.  1-156). 
wfaidi  suggested  that  a  Umit  of  10  mppcf 
arodd  proled  aroricen  from  the  effects 
of  expaeare  to  panite  dust:  e  stady  by 
Ayer  (1980/Bx.  1-128)  dsamastrated  dial 
10  mppcf  of  granite  dad  is 
approximatdy  equl  to  tu  mg/m*  of 
respirable  quartz  dud  (ACGIH  1988/Ex. 
1-3). 

NIOSH  has  recommended  an 
exposure  limit  of  OjOS  sag/m'as 
respirable  free  silica  Cor  afl  crystalline 
forms  of  sibca.  As  appliad  to  ciistobalito 
and  tridymite,  dto  NIOSH  RBL  is  OiB 
mg/m*.  the  seme  as  die  AOOH  TLV,  but 
NIOSH's  04)54ig/m*REL  for  quartz  dud 
is  onebalf  die  vdue  of  die  ACGIH  TLV 
for  quartz  dust  To  stqiport  its  more 
stringent  REL  fry  quartz  dust  NIOSH 
dies  ths  aroik  of  Hosey,  Ashe,  and 
Trasko  (1967,  as  died  in  AOGIH  1986/ 
Ex.  1-S.  p.  524).  whicb  reported  diet  no 
new  caeee  of  silicosis  occurred  in 
workers  in  Vemoot  granite  sheds  arho 
were  generelly  expoeed  to  tMIS  mg/m*  or 
less  of  granite  dud.  The 
recornimmdation  aras  also  partly  based 
on  studies  by  Ibeiiauh.  Buigess. 
DiBerardinis  d  aL  (1974/Ex.  l-0«a): 
Theriault  Felers.  and  Fine  (ig74/&L  1- 
110):  and  Theriadt  Msrs.  and  Johnson 
(1974/Ex.  l-e4b).  which  found  dwt 
annual  dwcKnes  in  piilmonsry  fmiction 
and  aboonwl  chad  X-tays  occurred 
rnnmig  192  ipuidte  slwd  wofksn 
exposed  to  an  average  qaartz 
coDcentratioo  of  006  mg/m*.  NIOSH 
noted  thd  die  exposure  estimates 
reported  in  die  Theriadt  et  aL  (1974/ 
Exs.  1-048.  l-94b.  and  1-110)  studies 
failed  to  account  far  the  lazier 
exposures  that  probably  accunad  fai  the 
yean  before  expoeure  sempling  aras 
inittatad  amL  Aerefare.  diet  die 
Theriadt  d  aL  (M74)  exposure  data 
may  have  understated  averege 
expoeures  to  qaartz.  Thus.  NIOSH 
believes  that  die  exposures  respoodble 
for  the  declines  in  pofaaonary  function 
were  actually  above  OjOS  mg/m*.  The 
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ACCm  (IMS/Ex.  1^)  found  NlOSIfa 
rMMMUag  uapanuMiv*.  dtlM  •  rtport 
by  CralMa.  OGradly.  and  Dubuc  (IMI/ 
Ex.  1-172).  who  ■MMurad  the 
pulmooary  function  of  Am  mom  group  of 
woriion  ttudtod  by  Tbortault  at  it 
(1974/Bx».  !-««•.  1-Mb.  and  1-11<^  and 
found.  In  contrast  to  Tbariault.  that 
that*  workars  axparianoad  "an  overall 
incTMua  In  FVC  and  FEV  (ACCIH 
19ae/Kx.  1-3). 

Altho««h  06HA  did  not  profxiaa  a 
■ignlficant  rtungi  In  tba  axpoaara  Unit 
tbara  «««ra  Mvaial  ooaaanta  that 
iocuaad  on  b«o  laaaaac  fl)  tba  adaqaacy 
of  tba  propoaad  at  iit/a*raapirabta 
quarti  Unit  in  radaGing  tba  riafc  of 
siUooaia:  and  (2)  raoani  avidanoa 
d«acrib4i«  tba  potantial  cardnoganidty 
of  silica  duat. 

Wldi  rtgard  lo  dM  Brat  iaaua.  Or. 
PhiUp  Laadrtgan  of  tba  Mount  anal 
School  of  Madirina.  raareaantlng  tba 
American  Public  Haaltti  Aaaodatloa. 
iMtifiad  as  foUo«v«  at  tba  informal 
haaring: 

Nuawrous  aptdtoiloiatlc  ttudiM  bava  bean 
undOTiakM  la  Ikta  watfy.  wtildi  kava 
MUibltoiMd  ■  ioM  riipoBii  rtUtlaaablp 
iMtwaca  oocupattaaal  mpomm  to  itfica  du«( 
Mid  Ihi  i<«iiilii|iaMni  Tif  r^^*r^^TtT  TJnrt 
•tudlaa  iMva  riMnm  claariy  that  tbirt  !•  a 
ptMlUvs  iamrmpmnm  raiatlooahip  hitaiwa 
chroMic  •Uica  •xpoMtf*  and  th*  dawtopaanl 
ortlUooato. 

The  Boat  m«M  of  Ibaw  rtviewt  which 
h«v«  •xMBlaad  thai  ralatiaoihip  i»  ptwtntad 
ia  Iha  IM*  NKNH  text  «■  ooomattoaal 
iai»haloi)i  diMaaM,  a  aMiot  auaMritaMva 

KjmL  la.  «*■-  MaU    -    '  J  - »-     --      M  1^^ ■».--« 

DOOa  Ul  DM  nM&  WNMJr  lUaO  Oy  BMSEai 

KlMitisls  la  thto  country  aad  abroad.  Tba 
data  which  waa  ■aaiaiariiad  la  that  chaplar 
Indkai*  quit*  ciaarty  that  dia  < 
lalatienahip  batwaaa  wllk 
•iltooaia  la  praaaol  la  paepla  with  Ufatlina 
•xpoaura  lo  aUtca  baiow  iIm  cufttnl .  .  . 
•iandard  of  100  ■icropaaM  par  cubic  ■atar. 
IndMd.  tha  data  aaMaalB  that  Iha  doaa- 
rMponaa  raliHiiaahip  axlaada  downwaid 
•van  lo  lavwto  of  axpoaura  balow  tiia  currant 
mOaM  miuaaaaadad  Haadirrt  of  «0 


I  a^tnat  Iha  awthoritaliva  N106H 
raviaw        OSHA  haa  dlad  oaa  abort  I 
papaarticJa.  .  .  IGrahaai  at  aL  IMI/Bk.  t- 
172|  to  tndlcaia  ibal  Iha  do 


aal  axland  dowaward  to  baiow  100 
■Ifiigniin  par  cubic  awlar  (7^.  pp.  9-277  to 
»-<7ii. 

Several  commentera  (Exa.  3-67t,  %• 
733.  ISa  138.  im  147.  181.  and  120) 
disagreed  with  Dr.  Landrigan's 
asMaamenL  For  axaopla.  Ftadarlck  A. 
Renninger  of  tba  National  Stone 
Aaaociatioa  (Ex.  130)  dtad  Dr.  John 
Fatera.  tba  author  of  die  chapter  in  the 
NI06H  reference  referred  to  by  Dr. 
Landrlgan.  in  bis  chapter.  Dr.  I^itart 
concluded  as  foUoww 


All  of  Iha  atudtaadaacribad  to  IhU  taction 
piDvida  avidaaca  lor  ad^aiaa  put^nnafy 
affacta  at  iavah  of  cxaoauia  above  10  aif 
oral  ag/ai*.  Soaa  abowad  thai  foaadnf 
wofhars  axpased  to  tba  oqatvalanl  of  OlOB 
aie/ai*  of  oaarts  davaiopad  adtaoaia  wtrila 

h  taaa  axpaswe  dU  aat  .  .  .  All  the 
are  aaaa  with  aa  aver^H 
•uM^/ii*  afqBaftt.lt  to 


prababiy  below  01 
data  did  aal  aHow 


nba-aei 
OM  a«/ai'.  bat  tba  available 
■atoJitiflsitlnii) 


(^taia.  pi.  -milriniii "  be  Cetmtukmol 
Hwmiiimluit  numm. •. Ok lAMafchaat 
ad.  DHHB(N106H)  Pub.  Na  OO-IOL  NlOeH 


)- 


Mr.  Renninger  alao  poinU  to  die 
dlfBailty  bi  aqaallog  bnaingi 
raauHa.  wbicb  «rai«  uaad  fai  tba  Varmont 
granite  abed  stodiaa.  to  nvtmetrte  (otg/ 
m')  maasuroa  of  raopirabla  duat  He 
dtad  Dr.  Frtara  aa  reportbig  Ibat 
"gravimatrte  and  tanpingv  sampling  are 
known  to  be  poorly  cofrelatad"  (Ex.  1901 
p.  5).  Mr.  Renninaar  also  pointed  out  that 
tba  coQvarsioo  batwean  mppcf  and 
mg/m*  measurements  for  silica  will 
vary  with  the  industry,  thus  adding 
another  level  of  uncertainty  in 
interpreting  the  health  data. 

OSHA's  dadaioa  to  propoae  a  ai-mg/ 
m*  PEL  for  reapirable  silica  dust,  ratbar 
dian  dM  N106H  REL  of  006  a^m*.  was 
partly  baaed  on  tba  report  by  Or. 
WUUaai  Crabam  et  aL  (Grabam. 
aCrady.  and  Dabuc  igai/Ex.  1-172) 
disnisaed  above.  In  a  poatbearlng 
submission.  Dr.  Graham  discussed  tbe 
flndiiUB  of  Tberiault  and  oo-woffcan 
(1074/BX8. 1-0«a.  1-04b.  and  1-110). 
which  heavily  influenced  tbe  dedsion 
by  N106H  to  iaaua  a  REL  of  0u06  ii«/m* 
(Ex.  147%  Dr.  Grabam  discussed  three 
limitations  of  the  Tberiault  at  aL  (1074) 
studiaa.  First  tbe  X-ray  films  were 
Interpreted  by  s  single  reader  who  waa 
oaitbar  oartifiad  nor  a  cheat  pbysidan: 
Dr.  Paters  poinU  out  that  it  is  generally 
accepted  that  X-ray  films  must  be  read 
by  three  experienced  readers.  Second, 
there  waa  no  attempt  to  study  workers 
hired  after  1998  and  expoeed  to  low  dust 
levela  separately  bora  workers  expoeed 
to  higher  dust  leveb  prior  to  1990.  TUrd. 
there  was  a  group  of  workers  who  were 
lartgsd  lo  beve  aboormal  X-ray  findings 
despite  a  reported  lack  of  axpoaura  to 
dust,  which  raises  tbe  question  about 
tbe  accuracy  of  Interpretations. 

Dr.  Grabam  also  Interpreted  bis  own 
findings  of  granite  shed  workers  aa 
showing  that  tbe  loee  in  pulmonary 
function  predicted  to  occur  among  these 
workers  by  Tberiault  et  sL  (1974/Exs.  1- 
04a.  1-04b.  and  1-110)  had.  in  fact,  not 
occurred.  One  explanation  offered  by 
Dr.  Graham  la  the  possibility  that 


technical  difficulties  aroae  durfaag  tbe 
Tberiault  et  aL  (1974)  studies  bi  the 
administratkm  of  splromatrte  teats,  and 
may  have  resulted  tai  spuriously  low 
values  for  pulmonary  function.  Dr. 
Grabam  discussed  a  oootinuation  of  hie 
own  work  in  wbkb  ha  has  found  naitbar 
pulmonary  fuactloB  loaeaa  nor  high 
prevalences  of  abootfliai  cheat  X-raya 
among  yapHa  MMd  woncan  wbowata 
empl^red  after  1000-1010,  when  lower 
dust  levels  piavallad  (Ex.  147.  pp.  0-0). 
However,  the  analysis  of  quarti  content 
in  tbe  duat  saanlas  ooUadad  has  not  yet 
been  coaapletad  (Ex.  147.  p.  8). 

In  addition  to  tbe  evklenoe  on  tbe 
doee  response  raUttonahip  for  sUicoala. 
rulemakiog  participants  discussed  at 
lengdi  lacoat  daU  siigpslii^  that  siUca 
may  be  carclnogsnic  (Exa.  147. 161. 101 

lao.  9-1160.  >-io0a  and  iao(  iv.  p.  s-01 

TT.  p.  7-6a  Tt.  p.  II'IM).  NIOSH  (Ex.  0- 
47.  TaUa  NaB)  believes  that  tbe  data  on 
siUca  are  such  that  tbe  Agency  should 
oonaidar  a  sapaiata  tfb)  nilainaklng  for 
this  substance.  Dr.  Frank  bOrer.  Director 
of  the  Health  and  Safety  Department  of 
tbe  United  Auto  Workers,  summarixed 
tbe  evidence  on  silica's  potential 
cardnoganidty  at  the  bearing: 

Tbe  moat  prtwnlnwil  atody  |oa  llie  health 
affecU  of  ailica  axpoaura  ia)  by  Holland  and 
coworkars  *  *  *  (It]  providsd  really  dear 
avidaoca  that  aiUoa  waa  caiclnpaanir  in  rata 
tw  Inhalatiaa.  Nan  ■malignant  pulmonary 
enacts  tvere  siso  obssrvsd.  Tbsre  la  s 
considsrsbls  Una  of  other  work  in  rata  aad 
haoialers.  in  the  dawelopmenl  of  both  hing 
lunora  and  lymphatic  tumor*  from  expoaura 
tosibca. 

In  epidemiology.  Ihara'a  ample  evideaoe 
thai  cryslalliaa  aillca  ia  carciiiD|enic  aad  that 
it  la  hazardoua  at  leveb  below  tha  propoaed 
PEL  The  lARC  aMOOgraph  reviewed  the  data 
availabia  la  U«  aad  daacribad  a 
oooaidarabia  body  of  ovidaooe.  Despite  tha 
BWthodokgical  liaaitatiana  pointed  out  by 
lAKC  the  ihtar  number  and  cocuixency  of 
the  findingi  ia  moat  perauaaive  (Tr.  pp.  7-00 
I0  7-81). 

Studiea  |exial|  of  woriiera  In  a  variety  of 
industiiea  where  high  expoaure  of  silica- 
oonlainini  duata  keva  revealed  high  lung 
cancer  riaks.  Tbaae  raanha  iadade  Ian 
poaitive  atadiaa  aaMag  ailna  workers,  four  la 
ceraaiica  and  #aaa  inaBalriaa.  |aad|  four  ia 
iIm  foumby  indaatry.  Wa  alao  bring  to  your 
atleniioo  at  laeat  iour  additional  aludiee 
publiahed  ainoa  dw  lARC  criteria  documeni 
waa  completed.  Thaaa.  In  particular,  we  think 
create  an  iroo-dad  caaa  for  the  problema 
praaanted  by  thia  atotorial  (Tr.  pp.  7-80  to  7- 
«)■ 

In  a  poathearing  submiasion  by  the 
Refractories  Institute.  Dr.  John 
Craighead  of  the  University  of  Vermont 
reviewed  the  human  and  animal  data 
and  conduded  as  follows: 

ifind  tha  experiawetal  evidanca  in 
animal*,  auggeating  a  poaaiUe  role  of  ailica  ia 


/  Vol  St.  Na  12/  i;iyrsd(H^Jj»uary.l^  190g  /  J»ilea  andjrgnkljfli|a 


mam 


the  pathogenesis  of  broochqgenic 
cananoaiaa.  to  be  faulty  and  inoompleta.  I 
also  coodude  liMt  the  epidemiological 
studies  in  bomana  provide  inadequate 
evidence  to  ooodads  tbst  man  is  st  increased 
risk  of  developing  cardnoBM  of  the  hmg  as  s 
insult  at  attica  daat  expoaawa.  My  niaiiaaata 
in  no  way  e»clads  iram  oonaidamtlon  ailica 
as  a  canaa  of  brandwaanic  cardaoma.  but 
only  point  oat  the  taiadeqoadaa  of  die 
adentffic  information  snd  emphasise  the 
need  for  aiklltiwal.  oaiefufly  designed 
systsmatic  atudiaa  (Ex.  lOlA.  p.  S) 

In  similar  attacdunents  to  the 
Refectories  faistitnte's  submission.  Dr. 
Marvin  Kurimer,  Professor  of  Pattiology 
at  tbe  State  University  of  New  York  at 
Stony  Brook,  pointed  to  die  ladk  of 
similarity  between  tbe  pofanooary 
lesions  found  in  exposed  rats  and 
silicosis  lesions  in  homans;  be  suggested 
that  the  carclnomaa  seen  tai  rats  may  be 
due  to  a  "iioB-fpedficr  effect  tbat  is  not 
a  direct  resoh  trfriUia  inibicfaig 
malignant  tiansfonnation  (Ex.  101C).  Dr. 
Cari  Shy.  Professor  of  Ek>i«leiniology  at 
the  University  of  Notlb  CarollM. 
reviewed  dM  apldssakiloglcsl  evidence 
and  caodadad  tbat  "tbe  rale  of 
occupational  silioa  sxposars  ia  canaing 
lung  cancer  renwdna  uudeleHnined"  (Bu 
161D,  p.  AL 

OSHA  believes  tfMt  dM  laMMS  raised 
above  diseiva  a  careful  and  tboroitgh 
sdentific  evaluatJoB  of  tbe  fiteratare. 
The  evideooe  tbat  silica  ssay  preaent  a 
cardnogenic  hazard  has  been 
developing  over  tha  past  few  years  and 
is  continuing  to  receive  considerable 
ettention  by  faivestigatars.  OSHA  will 
contiine  to  monitor  arifh  great  interest 
emerging  developments  in  this  area.  At 
this  time,  however.  OSHA  believes  tbat 
the  record  evidence  leaves  many 
questioos  unanswered  regarding  the 
need  to  redaoe  tbe  PEL  Ccv  sibca. 
Therefore,  in  tbe  final  tnle.  OSHA  is 
establishing  an  e-hour  TWA  PEL  of  ai 
mg/m*  for  quartz,  measured  as  the 
respirable  silica  fraction.  This  limit 
represents  no  substantial  change  from 
OSHA's  former  formula  timit,  but  will 
simplify  sampliitg  procedures,  as 
indicated  in  the  NPRM. 
SQJCA.  CRYSTALLIN]&-TRIDYMITE 

CAS:  15«a8-3»-4:  ChemJoal  Forawla:  SiOk 
HS.rfo.13S8 

The  former  OSHA  PEL  for  respiraUe 
tridyndte  was  expressed  es  one-half  tbe 
value  of  tbe  mass  formula  for  quartz 
dust.  This  formula  corresponds  to  e 
range  of  0.(M  to  OM  mg/m*.  measured  as 
silica,  for  dusts  containing  10  to  100 
percent  tridymite.  The  Agency  proposed, 
and  the  final  rule  establbdies,  a  PEL  of 
0.05  mg/m*  TWA  for  tridymite.  The 
ACGffi  recommends  an  84iour  TWA 
limit  of  Oils  mg/m*,  measured  as  silica 
dust  The  ACGIH  limit  is  based  on  a 


study  conducted  by  King.  Mobanty, 
Hanteon.  aad  Nageisdmudt  (1963/Ex. 
1-85)  that  found  tridymite  to  be  tbe  most 
active  of  the  free  siUca  fbtms  when 
mjeded  intratracbeally  into  rats. 
Tridyadte  is  a  transparent,  tasteless 
fotn  of  free  aiUca. 

AIuiOB^  axpreaoed  ni  uiflJBieut  onUSi 
the  comnt  ACGIH  and  fonaer  OSHA 
limits  for  trithrmile  are  comparable.  The 
ACGSfsmg/m*  bmit.  adopted  m  1965. 
does  not  reflecta  re-evahiation  of 
tridymite'S  loxidty  but  was  adapted 
merely  to  simplify  die  monitoring  of 
tridymite  dust  comsentTatioiis.  NlOSi 
(Ex.  0-47.  T^le  NBA)  ooncors  with  dM 
selection  of  this  limit  bat  recommends 
Uiat  tridymite  be  designated  es  a 
potential  occupational  carcinogen.  No 
other  comments  were  received  on 
tridymite. 

OSHA  is  replaiditg  its  former  bmit  for 
liidymite.  whicn  is  described  above, 
with  a  nmnericafiy  eqaivalent  limit  of 
0.06  mg/m*.  meamtnd  as  respirable 
silica  dust:  tbe  find  rale  estaUisbes  this 
change  to  simplify  emplojree  exposure 
monitoring, 

SIUCA,  CatYSTALLINB—llUFCXJ 

CAS:  1317-86-0;  Chemiaal  Fonaula:  SiOk 
tiS.NaUS7 

TripoM  is  a  ooiorfcaa  microciystalline 
form  of  qnartz.  Ahboagh  OSHA's  Table 
Z-2  did  not  specifically  faidicate  a  Hmit 
for  tripoli.  091A  fanierfy  spedfied  a 
limit  for  oystaUine  quartz  based  on  the 
fomula  measured  as  total  respirable 
dust  10  Tag/m*f%&Ot+Z.  Expressed  as 
mg/m*,  this  limit  oonesponds  to  a  limit 
in  tbe  range  of  0X16  to  ai  sig/m*  for 
respirable  dost  containing  from  10  to  100 
percent  silica.  Tlie  8-bour  TWA  AOGIH 
limit  for  tripoli  is  0.1  n^m',  measured 
as  respiralAe  silica  dusL  This  limit  was 
adopted  by  the  AOCHH  m  1985  to 
simplify  the  monitoring  of  quartz  dust 
oonoentretions.  Thus,  this  revision  does 
not  represent  a  re-evaliwtion  of  tcnddfy 
data  for  tripoli.  NIOSH  (Ex.  8-47,  Table 
N6B)  does  not  txmcur  witii  the  final 
rule's  limit  and  recommends  a  separate 
6(b)  rulemaking  for  tripoli,  which  NIOSH 
considers  a  potential  ocxnipational 
carcinogen,  (see  section  above  on 
Crystalline  Quartz  for  OSHA's 
discussion  of  the  record  evidence  on  die 
carcinogenicify  of  silica).  No  other 
conmients  were  retxived  on  tripoli. 

OSHA  is  replacing  ita  Umit  for  quartz, 
which  is  expressed  as  the  fonniila 
presented  above,  with  a  numerically 
equivalent  limit  of  0.1  mg/m*  TWA  as 
respirable  silica  dust;  the  final  rule 
establishes  this  limit  for  tripoli. 
SIUCA.  FUSED 

CAS:  6067ft-aB-0:  Chemical  Formula:  SiOi 
H.S.  No.  1358 


Fused  silica  is  a  colorless,  odorless 
solid  tbat  ia  a  form  of  quartz.  As  such,  it 
was  foimeily  covered  by  OSHA's  limit 
for  quartz  (Table  Z-S).  Exposure  to 
fused  stUoa  has  long  been  known  to 
cause  tbe  fibragenic  lung  disease, 
silicosis.  OSHA's  former  bnut  for  quartz 
dust  was  the  formula  10  mg/m*/% 
SiOi-f  2,  measured  as  total  respirable 
dust  This  limit  cotrespods  to  a 
respirable  quartz  concentration  ranging 
fiom  0j06  to  Oil  mg/m*  measured  as  free 
silica.  The  ACC9H  recommends  an  8- 
hour  TWA  limit  of  0.1  mg/m*.  measured 
as  free  silica:  tbe  ACC^H  adopted  this 
limit  in  1065  to  simplify  tbe  monitoring 
of  quartz  dust  concentraticms.  Thus,  this 
revision  does  not  represent  a  re- 
evaluation  of  the  toxidfy  data  for  fused 
silica.  NIO^  (Ex.  6-47,  Table  N6B) 
does  not  concur  with  Um  final  rule's 
limit  and  retntunends  a  separate  6(b) 
rulemaking  for  fused  silica,  whidi 
NIOSH  considers  a  potential 
occupational  carcinogen. 

OSHA  ia  rppladng  iU  limit  for  fused 
silica,  idiicb  is  expressed  as  tbe  formula 
presented  above,  with  a  mnnericaUy 
equivalent  limit  of  OJ  mg/m*  as  total 
respiraUe  silica  dost;  Am  Agency  is 
establtshiiig  this  limnit  to  simplify 
employee  exposure  monitoring. 
SOAPSTOME.  TOTAL  DUST 
SOAPSTONE.  RESPIRABLE  DUST 
CAS:  None:  Chemical  Formula:  3  MgO-« 

SiOh-HiO 
HS.  No.  1363  (total  dnat) 
RS.  No.  1SS3A  (respirable  daat) 

OSHA's  former  exposure  limit  for 
soapstone,  total  dust  was  20  mppcf  (6 
mg/m*).  and  tbe  Agency  bad  no 
separate  limit  for  the  respirable  fraction. 
The  ACGIH  has  established  individual 
TLV-TWAs  for  these  two  forms  of 
soapstone:  6  mg/m*  for  total  dust  and  3 
mg/m*  for  the  respirable  fraction,  both 
measured  as  total  dust  or  respirable 
dust  containing  less  then  1  percent 
quartz.  Because  the  ratio  of  total  dust 
mass  to  the  mass  of  tbe  respirable 
fraction  is  2:1  (AOGIH  1961  p.  480),  the 
6-mg/m*  total  dust  limit  automatically 
implies  a  3-mg/m*  limit  for  the 
respirable  fraction.  OSHA  propoaed. 
and  the  final  rule  establishes, 
permissible  exposure  limita  of  6  mg/m* 
TWA  (total  dust)  and  3  B«/m*  TWA 
(respirable  dust)  for  soapstone.  NIOSH 
(Ex.  0-47,  Table  Nl)  concurred  with  this 
determination. 

A  study  by  Dreessen  and  Delia  Valle 
(1935/Ex.  1-588)  of  miU  workers 
exposed  to  soapstone  showed  lung 
changes  in  tbese  workers,  but  it  is 
believed  that  the  dusto  involved  in  these 
exposures  were  actually  steatite  talc, 
which  had  a  tremolite  content  of  10 
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peroanl.  Bxparimants  by  Miller  and 
Sayw*  (IMI/Ex.  1-606)  showml  no 
iMasurabi*  toxic  affacts  in  guinea  pigs 
tniectad  intraperitonaally  writh  various 
sample*  of  soapslone.  No  comments 
were  received  on  soapatooa  other  than 
Ihoae  submilled  by  NI06K 

The  final  nile  expresses  the  limit  for 
soapstone  as  total  dust  in  mg/m*.  rather 
than  mppcf.  to  simplify  employee 
sampling  and  analysis.  The  total  dust 
limit  being  established.  •  mg/m*.  is 
equivalent  to  the  pravisious  limit  of  20 
mppcf.  and  the  naw  limit  of  3  mg/m*  for 
respiraMe  dust  is  actually  implicit  in  the 
total  dust  limit. 

suinjR  Dtoxme 

CA&  744e-0»-ac  Chemical  formula:  SOk 
H.&  No.  \tn 

OSHA's  former  limit  for  sulfur  dioxlda 
(SOi)  was  5  ppm  as  an  S-hour  TWA.  Tha 
Agency  profKMed  to  revise  this  limit  to  2 
ppm  as  an  (Miour  TWA  and  to 
supplement  this  limit  with  s  IS-odnute 
8TEL  of  S  ppm.  Although  NIOSH 
recommends  a  limit  of  0.5  ppm  for  sulfur 
dioxide.  NIOSH  did  concur  (Ex.  S-«7. 
Table  N1)  wiUi  die  proposed  limits.  The 
ACGIH  has  a  TLV-TWA  of  2  pm  and  a 
TLV-OTBLof  S  pom.  In  Uie  final  rule. 
08HA  is  aatabllshii^  a  2-ppm  S^iour 
TWA  and  a  S-ppm  ISnainute  STEL  for 
SOb-  Sulfur  dioxide  is  a  colorless, 
nonflammable  gas  or  liquid  udth  a 
suffocating  odor. 

OSHA  has  studied  the  effecU  of 
oocupatioaal  •otposure  to  SOi  for 
several  years.  Tlia  Agency's  S-opm  limit 
for  diis  substance  was  establisMd  in 
1971  on  tba  basis  of  die  1906  ACGIH 
TLV-TWA.  tai  197S.  OSHA  proposed  to 
revise  this  limit  downward  to  2  ppm  and 
held  public  hearings  to  gather 
informatioa  on  industrial  exposures  to 
SOi.  In  response  to  shifting  priorities 
within  the  Afsncy.  OSHA  did  not 
promulaata  a  final  standard  at  that  time. 
The  following  discussion  summarizes 
the  record  evidence  relevant  to  80«  both 
from  the  eariier  (1975-1976)  record  and 
from  the  recerd  of  the  present 
rulemaking. 

Workplace  exposure  to  sulfur  dioxide 
causes  both  acute  and  chronic  effects. 
The  chronic  effects  of  exposure  include 
permanent  pulmonary  impairment, 
which  is  caused  by  repeated  episodes  of 
bronchoconstriction.  A  number  of 
human  and  animal  studies  demonstrate 
diis  effect  (Skalpe  ig64/Ex.  1-438:  Smidu 
Peters.  Raedh^.  and  Castle  1977/Bx.  1> 
806:  Archer  and  Cillam  lOTS/Ex.  1-711: 
Ministry  of  Haaldi  (Canada)  1970/Bx.  1- 
1208;  Lewis.  Campbell  snd  Vaughan 
1080.  as  dted  in  ACGIH  1988/Ex.  1-3. 
p.  542). 

Kehoe.  Machle.  Kitzmiller.  and 
LaBianc  (Ita2/Bx.  1-339)  studied  turo 


groups  of  male  refrigeration  workers 
with  long-term  (sverage  of  four  years) 
exposures  to  sverage  SOk 
concentretions  of  20  to  30  ppm.  with  a 
range  of  exposuree  from  10  to  70  ppm. 
These  ivorkers  were  believed  to  have 
been  expoeed  prior  to  1927  to  SOi  levels 
considerably  higher  and  evereging  from 
80  to  100  ppm.  This  stiidy  shovred  that 
SOi  expoeure  caused  an  increased 
incidanoe  of  nasopharyngitis,  shortness 
of  breath  on  exertion  (dyspnee).  and 
chronic  fstigue  (Kehoe.  Machle. 
Kitaniller.  and  LeBlanc  1Sa2/Ex.  1-339). 

In  a  study  of  Norwegian  naperpulp 
mill  workers.  Skalpe  (1964/Bx.  1-436) 
reported  thai  average  SOk 
concentrations  were  believed  to  range 
from  2  to  38  ppm.  Results  showed  a 
significantfy  higher  frequency  of 
respiratory  disease  symptoms,  including 
coughing,  expectoration,  and  dyspnea, 
among  workers  lees  than  SO  years  of  age 
(i^e^  moee  with  the  shortest  exposure). 
Workers  older  dian  sa  however,  did  not 
diq>lay  sjrmplomatology  different  from 
that  of  controls. 

More  recendy.  Smith.  Peters.  Reading, 
and  CasUa  (1977/Bx.  1-606)  studied  a 
group  of  smelter  workers  expoeed,  on 
sverage.  to  less  than  2  ppm  SOi  but 
concurrently  expoeed  to  respirable 
particulate  at  levels  generelly  less  than 
2  mg/m*.  These  urorkers  showed  a 
decrement  in  forced  vital  capedty  (FVC) 
end  forced  expiratory  volume  (FEVi)  of 
4.8  percent  when  compared  with 
controls.  These  authors  oooduded  that 
workers  expoeed  to  SOi  levels  above 
1  ppm  had  an  accelerated  loas  of 
pulmonary  function.  This  study  has  been 
criticteed  on  the  grounds  that  Ute  control 
population  itself  may  have  been 
exposed  to  respiratory  toxins  and  that 
other  contaminants,  such  as  iron 
sulfites,  may  have  contributed  to  the 
pulmonary  decrement  seen  in  these 
smelter  worker*.  On  average.  60  percent 
more  of  die  workers  exposed  to  greater 
than  1  ppm  SOk  reported  symptoms  of 
chronic  cough  than  did  workers  who 
were  exposed  to  SOi  at  s  concentration 
below  1  ppm.  The  prevalence  of  chronic 
sputum  production  was  elevated  for 
workers  who  had  never  smoked  and 
who  were  expoeed  above  1  ppm. 

Archer  and  GUlam  (1078/Ex.  1-711) 
studied  workers  st  the  same  smelter 
facility  and  obtained  results  similar  to 
Ihoae  of  Smith.  Peters.  Reeding,  and 
Castle  (1977/Bx  1-605).  Significant 
reductions  in  FVC  and  FEVi  were  found 
to  be  sssociated  with  chronic  exposures 
to  0.4  to  3  ppm  SOi  (TWA)  with 
concomitant  exposure  to  particulate. 
These  suthors  also  found  s 
corresponding  increase  in  some 
symptoms  of  respiratory  disease 
(chronic  bronchitis)  that  was  not 
attributable  to  smoking.  Tomono  snd 


oowoffcers  (1961.  as  cited  in  ACGIH 
196e/Ex.  1-3.  p.  542)  found  Uiat  1.6  ppm 
was  the  lowest  concentration  that 

Produced  broncfaoooostrktlon  in  46 
ealthy  male  subiects. 

OSHA's  June  7. 1066  proposal  also 
discussed  Uie  besls  for  NIOSH's 
recommendation  of  a  0.5-ppm  8-hour 
TWA  limit  for  SOi.  In  addition  to  the 
studies  by  Archer  and  Gillam  (1977/Ex. 
1-711)  and  Smith.  Peters.  Reading,  and 
Castle  (ig77/Bx.  1-605)  described  above. 
NIOSH  relied  on  a  diird  study  (MinUtiy 
of  HealUi  (Canada)  lOTB/Ex.  1-1208)  of 
smelter  workers  exposed  to  SOt  levels 
of  2J  ppm  for  10  or  more  years,  which 
showed  an  increased  incidence  of 
respiratory  disease  in  these  workers.  A 
fourth  study  dted  by  NIOSH  (NIOSH 
1977m.  ss  dted  in  AOCIH  196e/Ex.  1-3, 
p.  542)  reported  that  10.000  workers 
exposed  to  SOi  at  levels  of  0.35  ppm 
showed  no  adverse  exposure-related 
effects. 

Alarle  and  co-workers  (1070  and  1972, 
as  dted  in  ACGIH  196e/Bx.  1-3.  p.  542) 
found  that  guinee  pigs  expoeed  to  SOi 
by  inhalation  showed  no  decrement  in 
pulmonary  function  at  SCX  levels  of  5 
ppm:  monkeys  exposed  to  1.3  ppm  for  78 
weeks  also  showed  no  defidt  (Alarie. 
Ulrich.  Busey  et  al.  1970  and  1972.  both 
as  dted  in  ACGIH  1966/Ex.  1-3.  p.  542). 
However,  in  another  study,  dogs 
exposed  continuously  to  5  ppm  for  225 
days  showed  increased  pulmonaiy  flow 
resistance  and  a  decrease  in  lung 
compliance  (Lewis.  Campbell,  and 
Vaughan  1969.  as  dted  in  ACGIH  1966/ 
Ex.  1-3.  p.  542).  In  addition,  rats  exposed 
to  10  ppm  SOi  daily  for  six  weeks 
developed  a  thickening  of  the  mucous 
layer  that  interfered  with  effective 
particle  clearance  (Dalhamn  1956.  as 
dted  in  ACGIH  1966/Ex.  1-3.  p.  542). 

The  acute  effects  of  SOi  exposure 
have  been  recognized  for  years  in 
industrial  settings:  symptoms  of  acute 
overexposure  indude  upper  respiratory 
tract  irritation,  rhinorrhea,  choking,  and 
coughing.  These  symptoms  are  so 
disagreeable  that  most  persons  will  not 
tolerate  exposure  for  longer  than  IS 
minutes.  Within  5  to  15  minutes  of  the 
onset  of  exposure,  workers  develop 
temporary  reflex  broncho-constriction 
and  increased  airway  resistance.  Short- 
term  exposure  causes  measurable 
bronchoconstriction  (Frank,  Amdur, 
Worcester,  and  Whittenburger  1982.  as 
dted  in  ACGIH  1966/Ex.  1-3.  p.  542: 
Weir.  Stevens,  and  Bromberg  1972/Ex. 
1-401):  the  ACGIH  (1986/Ex.  1-3.  p.  542) 
reports  that  this  bronchoconstriction  is 
dose-related  and  is  manifested  as  an 
increase  in  pulmonary  How  resistance. 

Efforts  have  been  made  to  quantify 
the  acute  no-adverse-effect  level  for 


SOi-induced  increased  airway 
resistance.  Frank,  Amdur.  Worcester, 
and  Whittenbei^r  (1962.  as  dted  in 
ACGIH  19ee/Ex.  1-3.  p.  542)  reported 
that,  at  SOi  concentrations  of  1  ppm. 
one  in  11  healthy  subjects  developed 
pulmonary  flow  resistance:  at 
concentrations  of  5  or  13  ppm,  there  was 
a  39-  and  72-percent  increase, 
respectively,  in  such  resistance.  Weir, 
Stevens,  and  Brombeig  (1972/Ex.  1-401) 
noted  a  statistically  significant  but 
reversible  increase  in  small-airway 
resistance  and  a  decrease  in  lung 
compliance  at  a  concentration  of  3  ppm: 
however.  Burton  et  al.  (1960)  reported  no 
effects,  even  among  smokers,  at  a  level 
of  Z1  ppm. 

N.R.  Frank.  Professor  of  Medicine  at 
the  University  of  Washington  State, 
commented  during  the  1977  hearing 
(NIO^  1977m)  that  sulfur  dioxide  may 
not  by  itself  be  hazardous  to  the  lungs 
but  that  an  aerosol  of  sulfur  dioxide  and 
water  or  SOi  oxidized  to  sulfate 
particulate  may  increase  the  toxic 
potential  of  SOk  (Ex.  4a  Docket  H-039). 
Dr.  Frank  also  presented  evidence 
showing  that  a  single  short-term 
exposure  to  very  Ugh  SOk  levels  (200  to 
1000  ppm)  can  produce  lung  damage  (Ex. 
4a  Docket  H-039). 

In  the  current  generic  rulemaking, 
partidpants  such  as  the  American  Iron 
and  Steel  Institute  (AISI)  (Exs.  3-1123 
and  188)  and  the  Com  Refiners 
Association  (Exs.  8-65  and  177)  raised 
issues  similar  to  those  raised  during 
OSHA's  1977  rulemaking  on  SOi.  lliese 
induded: 

•  Lackof  evidence  that  long-term 
exposure  to  SOi  causes  chronic 
respiratory  disease;  and 

•  The  potentiation  of  SOt's  adverse 
effects  by  the  formation  of  sulfates  or 
higher  sulfur  oxides  from  interactions 
between  SOi  and  water  or  SOi  and 
particulate  matter. 

Regarding  the  first  point,  the  Com 
Refiners  Assodation  (CRA)  referred 
OSHA  to  studies  and  testimony  on  the 
effects  of  SOk  exposure  on  employees  in 
com  wet-milling  bom  the  earlier 
rulemaking  (Ex.  66,  Docket  H-039).  The 
CRA  reported  that  the  chronic 
respiratory  disease  and  pulmonary 
impairment  seen  in  SOt-exposed  smelter 
workers  did  not  occur  in  com  milling 
plant  employees  (Ex.  66-1.  Docket  H- 
039).  The  CRA  sponsored  a  study 
performed  by  Drs.  Ferris  and  Essex  from 
the  Harvard  School  of  Public  Health  (Ex. 
66-3.  Docket  H-039).  Fifty  com  wet- 
milling  workers  involved  in  the  early. 
SOt-using  stage  of  the  wet-milling 
process  were  studied.  Exposures  (8-hour 
TWAs)  in  this  group  ran^d  trom  0.5  to 
more  than  5  ppm  SO*,  particulates 
ranged  from  0.0  to  ai7  mg/m*.  and 


water-soluble  sulfates  ranged  from  0.0  to 
40.0  mg/m*.  Results  of  this  study  showed 
that,  at  levels  of  about  3  ppm  SO*,  acute 
symptoms  such  as  coughing  developed, 
but  chronic,  ineversible  symptoms  were 
not  seen  at  exposure  levels  below  5  ppm 
(Ex.  66-1.  Docket  H-039).  These  authors 
conduded: 

Taken  ai  a  whole,  tlie  results  suggest  that 
no  significant  chronic  respiratory 
impairments  occurred  at  exposure  levels 
under  5  ppm.  The  lack  of  association  between 
the  most  serious  symptoms  of  respiratory 
disease  and  exposure  levels  below  5  ppm 
also  suggests  that  the  atmosphere  in  question 
is  quite  distinct  from  that  found  in  tlie  copper 
smelter  studies  (Ex.  66-^  Docket  H-039). 

In  addition,  the  studies  by  Smith. 
Peters,  Reading,  and  Castle  (1977/Ex.  1- 
373)  and  Archer  and  GiUam  (1978/Ex.  1- 
711)  were  criticized  in  OSHA's  eariier 
ndemaking  for  not  taking  into 
consideration  the  impad  on  the  studied 
woriiers'  health  of  the  higher  SQi  levels 
to  which  these  employees  had  been 
exposed  in  prior  years.  Arthur  D.  Little, 
Inc.  (Ex.  95,  Docket  H-044)  also 
criticized  these  studies,  noting  that  their 
observation  periods  were  too  short  to 
derive  reliable  data  on  chronic  effects. 

These  criticisms  and  the  lack  of 
chronic  effects  observed  in  animals  at 
levels  below  5  ppm  (Alarie,  Ulrich, 
Busey  et  aL  1970  and  1972,  as  dted  in 
ACGIH  1966/Ex.  1-3,  p.  542)  caused 
commenters  to  question  whether  chronic 
lung  disease  results  from  long-term 
exposure  to  SOi  below  the  current  5- 
ppm  PEL  Dr.  Alarie  appeared  at  the 
1977  hearing  and  testified  on  animal 
studies  conducted  by  him  and  others  on 
sulfur  dioxide  (NIOSH  1977ra,  as  cited  in 
ACGIH  1966/Ex.  1-3,  p.  542).  He 
testified  that  in  his  opinion,  the  long- 
term  studies  in  animals  support  the 
establishment  of  a  ceiling  value  for  SOt 
but  do  not  indicate  that  benefits  would 
be  gained  by  reducing  the  time-weighted 
average  from  5  to  2  ppm.  OSHA  agrees 
with  Dr.  Alarie  that  a  STEL  is  necessary 
to  minimize  high  short-term  exposures  to 
SOi;  however,  OSHA  does  not  agree 
that  no  effects  have  been  seen  in 
animals  at  levels  at  or  below  5  ppm.  For 
example,  Lewis,  Campbell,  and  Vaughan 
(1909,  as  cited  in  ACGIH  1966/Ex.  1-3,  p. 
542)  showed  that  beagles  exposed  to  5 
ppm  SOx  exhibited  decreased  dynamic 
compliance  and  increased  flow 
resistance.  In  addition,  NIOSH  (1974b/ 
Ex.  1-235)  has  reported: 

(M]an  is  considered  to  be  more  sensitive 
than  other  mammals  to  (he  effects  of  sulfur 
dioxide  in  ranges  cormnonly  employed 
experimentally  .  .  .  (Ex.  1-235). 

It  is  therefore  not  surprising  that  humans 
have  also  been  shown  to  develop 
respiratory  effects,  including  ,  .. 


bronchoconstriction.  coupling,  and 
sputum  production,  at  levels  below  5 
ppm  (Smith,  Peters,  Reading,  and  Castle 
1977/Ex.  1-605:  Archer  and  Gillam  1978/ 
Ex.  1-711:  Frank,  Amdur,  Worcester,  and 
Whittenburger  1962,  as  dted  in  ACGIH 
1986/Ex.  1-3.  p.  542:  Weir,  Stevens,  and 
Brombuig  1972/Ex.  1-401). 

Many  rulemaking  partidpants  (Exs.  3- 
1123. 6-57, 8a  86A,  117, 177.  and  168) 
were  of  the  opinion  that  the  lack  of 
chronic  effects  demonstrated  that 
exposure  to  SOs  did  not  cause  material 
impairment  of  health  at  levels  below  5 
ppm.  For  example,  the  Edison  Electric 
Institute  (EEI)  (Ex.  133)  criticized  the 
Ferris  et  aL  (1967/Ex.  1-316)  study  as 
being  too  old  to  be  relevant  According 
to  the  EEL  the  finding  diat  die  control 
group  in  the  Feins  et  aL  (1967/Ex.  1-316) 
study  also  had  an  elevated  inddence  of 
disease  and  that  there  was  no 
statistically  significant  difference  in  the 
extent  of  the  respiratory  disease 
inddence  between  the  controls  and  the 
SOrexposed  group  invalidates  this 
study's  finding  of  a  serious  pulmonary 
effed  in  the  SOt-exposed  workers. 
OSHA  does  not  agree  writh  this 
interpretation  of  the  Ferris  et  aL  (1967/ 
Ex.  1-316)  study.  OSHA  believes  that  a 
more  accurate  interpretation  of  the 
results  of  this  study  would  be  that  both 
groups  of  workers  were  occupationally 
exposed  to  respiratory  toxins:  this  is  a 
very  likely  occupaticmal  scenario 
because  the  SOk-exposed  worliers  in 
this  study  were  pulpmill  workers,  while 
those  in  the  control  group  worked  in  a 
papermilL  an  occupational  enviroiunent 
also  recognized  as  hazardous. 

Taken  together,  the  evidence  from  all 
of  the  studies  described  in  this 
subsection  deariy  shows  that  exposure 
to  SOi  below  5  ppm  does  cause 
respiratory  symptoms,  induding 
repeated  episodes  of 
bronchoconstriction.  The  studies  by 
Smith.  Peters,  Reading,  and  Castle 
(1977/Ex.  1-373),  Ardier  and  Gillam 
(1978/Ex.  1-711).  and  Frank,  Amdur. 
Worcester,  and  Whittenberger  (1962.  as 
dted  in  ACGIH  1966/Ex.  1-3,  p.  542) 
consistendy  demonstrate  that  persoiu 
exposed  to  concentrations  of  SOi  below 
5  ppm  have  an  accelerated  loss  of 
pulmonary  function  and  exhibit  adverse 
pulmonary  synqttoms. 

OSHA  believes  that  these  effects 
constitute  material  impairments  of 
health  and  are  significant  In  addition. 
OSHA  does  not  agree  that  these  studies 
demonstrate  the  absence  of  chronic 
effects  at  low  SOi  exposure  levels;  long- 
term  exposure  to  SOx  has  produced 
pulmonary  function  changes  in  dogs, 
and  daily  exposures  of  rats  to  10  ppm 
(only  twice  the  former  PEL)  for  six 
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wteks  produced  «  thickened  mucous 
layer  and  reduced  the  effectiveness  of 
particle  clearance  from  tlie  trachea 
(Dalhamo  1fl6t.  as  cited  in  ACGIH  1986/ 
Ex.  1-0.  p.  S42). 

The  seooad  point  raised  by 
oommenters  oonceroed  the  fonnatioo  of 
other  toxic  and  Irritating  producU  froin 
the  inleractioa  between  SOi  and  water 
or  between  SOt  and  particles.  Sone  of 
the  participants  in  the  earlier 
rulemaking  such  as  Dr.  Colucd  of  the 
Com  Refiners  Association,  testifled  that 
it  would  be  more  protective  to  identify 
and  limit  expoeure  to  each  of  these  by- 
producta.  rather  than  to  regulate  SCh 
alone.  OSHA  disagrees  «vith  this 
approach;  since  these  products  are  all 
formed  fhmi  sulfur  dioxide,  limiting 
expoeure  to  SOi  will  concurrently  limit 
expoeure  to  diese  SOi  by-products.  This 
approach  is  more  straightforward  and 
easier  to  implement  then  attempting  to 
Identify  the  myriad  decay  products  that 
may  be  formed  in  different  Industrial 
settings.  Furthermore,  the  studies 
discussed  above  clearly  eetablish  a 
relationship  between  airbone  SOb 
levels  and  adverse  effects:  no 
quantitative  relatioaship  on  which  to 
base  a  FCL  has  been  established  for  the 
decay  products  of  SOi  reactions. 
Therefore,  to  reduce  the  significant  risk 
of  respiratory  symptoms  among  exposed 
workers.  OSHA  finds  that  limiting 
expoeure  to  SOi  will  be  effective. 

After  considering  all  of  the  relevant 
evidence  from  both  the  1977  and  the 
present  dockets.  OSHA  concludes  that  a 
TWA  of  2  ppra  and  a  8TEL  of  S  ppm  are 
neoeesary  to  reduce  the  significant  risk 
of  adverae  respiratory  effects  that  have 
been  demonstrated  to  occur  in  workers 
exposed  to  SOi  ebove  these  levels. 
AcoofdlMly.  06HA  is  establlshli«  these 
limits  in  Ine  finel  rule.  The  Agency  finds 
that  the  coughing,  increese  in  sputum 
productioa  and  bronchoconstriction 
observed  in  woikeis  expoeed  to  SOi  at 
the  levels  permitted  by  the  former  limit 
constitute  OMteriel  impeirments  of 
health  and  functional  capacity,  aitd  onist 
be  protected  egsinsL  This  diacussioa  is 
also  a  final  statement  of  reaaons  for  the 
1977  ruleoukiag. 

Some  evidence  has  been  submitted  by 
the  steel  and  BonfsrrMS  metal 
indaatfiaa  that  die  8TEL  cannot  be 
regulariy  achieved  with  engineering  and 
work-practice  oontrob  in  specific 
operations  In  SIC  SS.  These  involve 
furnace  ereea  in  nooferroos  metal 
smelters,  blast  bmaoe  operattons.  and 
the  sulfur  plant  There  ie  no  evidence  to 
the  oontrery  in  the  record. 

OSHA  edll.  therefore,  permit  more 
flexibility  hi  the  use  of  respirstors  for 
these  operations.  The  burden  of  proof 
will  not  be  on  employers  to  demonstrate 


that  compliance  with  engineering  and 
work-practice  controls  are  infeasible  in 
e  oonqtlianoe  action  for  these  operations 
in  SIC  33  as  related  to  meeting  the 
requirements  of  the  STEL 

There  may  be  a  few  other  operations 
in  diis  category,  and  for  the  TWA. 
where  the  record  is  unclear  for  SIC  33. 
Based  on  an  appropriate  showing 

! pursuant  to  the  OSH  Act  OSHA  would 
avorably  consider  requests  for 
variances  for  specific  operations  in 
Sector  33  on  methods  of  compliance  for 
the  STEL  end  for  the  TWA.  Of  course, 
all  requests  for  variances  or  any  matters 
will  be  considered  based  on  their  merits. 
SULFUK  TCntAFLUORIDE 

CAS:  TTBS-aO-ft  Chemical  Formula:  SF« 
H.&  Na  1S78 

OSHA's  former  Z  tables  had  no 
exposure  limits  for  sulfur  tetrafluoride. 
The  proposed  PEL  was  ai  ppm  as  a 
ceiling:  NIOSH  (Ex  8^47.  Table  NI) 
concurs  with  this  Umlt  and  the  Anal  rule 
establishes  it  This  Umlt  is  consistent 
with  that  of  the  AOGDi  Sulfur 
tetrafluoride  is  a  colorless, 
noncombustible  gas. 

On  contact  witn  moisture,  sulfur 
tetrefhioride  produces  sulfur  dioxide 
and  hydrogen  Ihioride  (HF)  (Lester  1971. 
as  cited  in  ACGIH  19ee/Ex.  1-^.  p.  540). 
and  it  is  the  release  of  HF  that  Is 
primarily  responsible  tdt  sulfur 
tetrafluoride's  toxic  effects  (Zapp  1971. 
as  dted  in  ACGIH  19ee/Ex.  1-3.  p.  546). 
A  du  Pont  (1981.  es  dted  in  ACCTH 
1988/Bx.  1-3.  p.  548)  study  of  rats 
exposed  for  four  hours  to  4  ppm  sulfur 
tetrafluoride  over  a  period  of  10  days 
reported  that  the  animals  demonstrated 
nasal  discharge,  difficulty  in  breathing, 
and  weakness.  Autopsies  of  these 
animals  revealed  evidence  of 
emphysema,  but  thoee  rats  surviving 
expoeure  and  given  a  two-week  rest 
period  efter  exposure  showed  no 
siyiificant  pathological  changes.  In  the 
same  study  by  du  Rxit  (1981.  es  cited  in 
ACGIH  ISee/Bx.  1-3.  p.  548).  a  four-hour 
expoeure  to  20  ppm  sulfur  tetrafluoride 
proved  lethal  to  one  of  two  rats.  In  a 
study  by  Clayton  (1982/Ex.  1-409). 
irregular  breathing  and  signs  of  iiritation 
were  observed  following  exposures  to 
concentrations  of  20  ppm  and  lower 
animals  receiving  letjul  amounts  of 
sulfur  tetrafluoride  showed  pulmonary 
edema  on  sutopsy.  snd  those  with 
sublethsl  exposures  demonstrated  no 
pathologic  changes  14  days  later. 

In  the  final  rute.  OGHA  is  establishing 
a  0.1-ppm  oeiUng  Umlt  for  this  highly 
toxic  gas.  The  Agency  concludes  thst 
establishing  this  limit  for  this  previously 
unregulated  chemical  will  reduce  the 
significant  risk  of  ciironic  respiratory 
effects  potentially  associated  with 


exposure  to  sulfur  tetrafluoride  at  the 
levels  permitted  by  the  absence  of  any 
OSHA  limit  OSHA  considers  the 
chronic  respiratory  effects  caused  by 
exposure  to  sulfur  tetrafluoride  to  be 
material  impairments  of  health.  NIOSH 
was  the  only  commentar  to  the 
rulemaking  record  on  this  substance. 

TALC  (CONTAINING  NO  AOTESTOS) 
CA&  14807-«»-«;  Chemical  Formula:  HtOaSi 

KMg 
K&  No.  1981 

The  former  OSHA  PEL  for 
nonasbestiform  talc  was  20  million 
particles  per  cubic  foot  of  air  (mppcf)  as 
an  8-hottr  TWA:  when  expressed  as  mg/ 
m*.  this  is  comparable  to  3  mg/m*.  The 
ACGIH  has  a  TLV-TWA  of  2  mg/m'  (15 
mppcf)  for  talc  measured  as  respirable 
dust,  and  this  is  the  Umit  proposed  by 
OSHA  and  induded  in  the  final  rule. 
NIOSH  (Ex.  8-«7.  Table  NI)  concurred 
that  this  limit  is  appropriate.  Talc  is  a 
fine  powder  thel  is  white  to  gray-white 
in  color  it  is  found  as  a  mineral,  and  the 
main  component  is  s  crystalline 
hydrated  silicate  of  magnesium  that  is 
usually  in  the  form  of  pwtes  but 
occasionally  may  be  in  the  form  of 
fibers. 

The  health-effects  evidence  for  talc  is 
complicated  by  the  fact  that  talcs 
contain  amphiboles  and  other  minerals, 
in  addition  to  platiform  talc  crystals: 
adverse  health  effects  appear  to  be 
related  to  the  nonplatiform  content  (that 
is.  to  the  fiber  content)  of  the  talc  in 
question  (ACGIH  t9»fEx.  1-3.  p.  550). 
There  are  conflicting  views  regarding 
the  extent  to  which  the  fibrous 
constituents  are  asbestos:  however,  no 
health  effects  information  is  available 
that  is  specifically  related  to  fibrous  talc 
(ACGIH  1986/Ex.  1-3.  p.  550). 

Numerous  epidemiological  studies 
have  documented  the  effects  on  workers 
of  long-term  exposures  to  talc  In  1942. 
Porro  et  al.  (1942.  as  dted  in  Stokinger 
1961b/Ex.  1-1127)  published  a  report  in 
which  15  cases  of  talc  pnetunoconiosis. 
induding  five  postmortem  examinations, 
showed  that  asbestotic  bodies  were 
almost  always  present  in  fibrotic  areas 
of  the  lungs  of  those  workers  with 
talooeis.  Siegal  and  colleagues  (1943,  as 
cited  in  Stokinger  1981b/Bx.  1-1127) 
noted  that  the  incidence  of  advanced 
fibrosis  in  a  group  of  221  talc  miners  and 
millers  was  14.5  percent  These  workers 
were  primarily  expoeed  to  fibrous  talc 
which  was  believed  to  be  responsible 
for  the  pathology  of  the  asbestos-like 
lung  lesions.  A  study  by  McLaughlin  et 
al.  (1949.  as  dted  in  Stokinger  19eib/Ex. 
1-1127)  revealed  that  talc-induced 
pneumoconiosis  was  caused  by  the 
fibrous  varieties  of  talc  in  animal 


studies  by  Schepers  and  Durkan  (1955, 
as  cited  in  Stokinger  198lb/Ex.  1-1127), 
the  degree  of  fibrosis  in  the  lung  tissue 
was  found  to  be  a  function  of  the  length 
of  the  talc  fibers,  rather  than  of  the 
composition  of  the  talc  itself.  A  paper  by 
Kleinfeld,  Giel,  Majeranowski,  and 
Messite  (1963.  as  cited  in  Stokinger 
198lb/Ex.  1-1127)  reported  that 
postmortem  examinations  on  six  talc 
industry  workers  showed  that  the 
asbestotic  bodies  found  in  the  lung 
bronchioles  or  embedded  in  fibrous 
tissue  were  indistinguishable  from  the 
asbestos  bodies  seen  in  cases  of 
asbestosis. 

Kleinfeld,  Messite,  Kooyman,  and 
Zaki  (1967/Ex.  1-704)  later  conducted  a 
cohort  study  of  220  woricers  who  had 
been  employed  in  a  mine  that  produced 
talc  that  had  a  tremolite  and 
anthophyllite  content  Of  the  91  deaths 
in  this  group,  10  resulted  from 
respiratory  cancer  and  28  were 
attributed  to  pneumoconiosis.  The 
proportional  mortality  rate  from 
respiratory  cancer  was  four  times  the 
expected  rate.  In  1974,  when  Kleinfeld. 
Messite,  and  Zaki  (Ex.  1-705)  performed 
a  follow-up  study  of  this  group  (which  at 
that  time  consisted  of  280  workers  [108 
deaths]),  they  found  significant 
differences  between  the  expected  and 
observed  mortality  in  the  period  1950  to 
1954,  but  not  during  1960  to  1989.  These 
investigators  attributed  this  finding  to 
the  reduction  in  talc  dust  counts  (from 
averages  of  25  to  73  mppcf 
(approximately  4  to  12  mg/m")  in  the 
years  1948  to  1965  to  averages  of  9  to  43 
mppcf  (approximately  1.5  to  6.5  mg/m^ 
in  the  period  1966  to  1969).  This  study 
also  showed  a  decrease  of  greater  than 
50  percent  in  deaths  due  to 
pneumoconiosis  in  the  ig65-to-1969  time 
period. 

Studies  by  NIOSH  (Dement  and 
Zumwald  1978,  as  cited  in  ACGIH  1986/ 
Ex.  1-3,  p.  552)  of  398  white  male 
workers  employed  between  1947  and 
1959  in  the  talc  industries  found  that  74 
of  these  men  had  died,  and  that 
bronchogenic  cancer  was  the  cause  of 
death  in  nine  men:  only  3,3  deaths  from 
this  cause  would  have  been  expected. 
Nonmalignant  respiratory  disease 
(NMRD)  exdusive  of  influenza, 
pneumonia,  and  tuberculosis  accoimted 
for  three  deaths:  1.5  would  have  been 
expected.  From  these  data,  NIOSH 
concluded  that  a  significant  increase  in 
mortality  due  to  bronchogenic  cancer 
and  NMRD  had  occurred  as  a  result  of 
occupational  exposure  to  talc  dust. 
NlOSH's  report  also  included  a 
morbidity  study  of  12  talc  industry 
workers,  currently  employed,  in  which 
chest  X-rays,  lung  function  tests,  and 


questionnaires  were  used.  This  study 
concluded  that  a  higher  prevalence  of 
cough,  phlegm,  dyspnea,  and  irregular 
opacities  in  chest  X-rays  existed  in 
these  workers  than  in  potash  miners; 
instances  of  pleural  thickening  and 
calcification  were  greater  than  in  coal 
and  potash  miners;  and  the  pulmonary 
function  of  talc  workers  overall  was 
reduced  in  comparison  with  that  of  coal 
and  potash  miners  employed  for  the 
same  length  of  time.  The  reductions  in 
pulmonary  function  among  the  talc 
workers  were  dose-  and  duration- 
related. 

The  ACGIH  (1986/Ex.  1-3,  p.  552) 
concludes  that  serious  health  effects 
have  been  associated  in  the  past  (i.e.. 
prior  to  1945)  with  exposures  to 
amphibole-containing  talc.  However,  the 
ACGIH  believes  that  the  introduction  of 
mining  improvements  has  all  but 
eliminated  "the  excess  of  death  rates 
from  pneumoconiosis  and  lung  cancer" 
(ACGIH  1986/Ex.  1-3.  p.  552). 

Two  recent  studies  of  the  health 
effects  assodated  with  talc  exposures 
(Rubino,  Scansetti,  Piolatto,  and 
Romano  1976/Ex.  1-801:  Selevan, 
Dement,  Wagoner,  and  Froines  1979/Ex. 
1-989)  are  available.  The  Rubino, 
Scansetti,  Piolatto.  and  Romano  (1976/ 
Ex.  1-801)  study  found  that  miners  and 
millers  exposed  to  an  average  of  849  to 
8470  mppcf-years  (miners)  or  76  to  651 
mppcf-years  (millers)  showed  no 
increase  in  the  number  of  observed 
(compared  to  expeded)  deaths  from 
causes  other  than  silicosis.  These 
authors  concluded  that  the  disease- 
causing  factor  in  these  workers  was 
silica  rather  than  talc  (Rubino.  Scansetti. 
Piolatto,  and  Romano  1976/Ex.  1-801). 

The  Selevan,  Dement  Wagoner,  and 
Froines  (1979/Ex.  1-989)  study  of  392 
woricers  exposed  to  talc  in  five  mines 
found  noiunalignant  respiratory  deaths 
for  millers  to  be  almost  eight  times  the 
expected  rate,  while  miners  experienced 
more  than  three  times  the  expected 
mortality  rate  for  NMRD.  The  ACGIH 
(1986/Ex.  1-3,  p.  552)  beUeves  that  the 
Selevan  et  al.  (1979/Ex.  1-989)  study  is 
incomplete  because  confounding  factors 
were  not  adequately  identified  and 
controlled  for. 

With  regard  to  NIOSITs  findings 
(Dement  and  Zumwald  1978,  as  dted  in 
ACGIH  1986/Ex.  1-3,  p.  552)  of  excess 
cancer  deaths  among  talc  woricers, 
OSHA  is  currently  reviewing  the 
scientific  and  toxicological  data 
describing  the  effects  of  exposure  to  the 
nonasbestiform  varieties  of  mineral 
fibers  that  are  found  in  talc  deposits. 
OSHA  is  considering  a  separate 
rulemaking  to  address  this  issue. 


OSHA  received  few  comments 
regarding  its  proposed  revision  to  the 
PEL  for  respirable  talc.  John  W.  Kelse. 
Corporate  Industrial  Hygienist  for  R.T. 
Vanderbilt  Inc.  (Ex.  3-108).  supported 
the  proposed  2-iiig/m*  respirable  talc 
PEL  Mr.  Kelse  also  reconunended  that 
OSHA  revise  its  Table  Z-3  entry  for 
'Talc  (nonasbestiform)"  to  'Talc  (not 
(x>ntaining  asbestos)"  and  the  entry  for 
'Talc  (fibrous)"  to  "Talc  (containing 
asbestos)."  These  changes  were 
suggested  because  of  the  potentially 
ambiguous  meanings  of  the  term 
"fibrous"  and  "asbestiform."  OSHA 
(X)ncurs  with  this  suggestion  and  has 
accordingly  revised  the  respective 
entries  in  Tables  Z-l-A  and  Z-3  in  this 
rulemaking.  In  response  to  a  suggestion 
by  Richard  Bidstrup,  representing  the 
Rubber  Manufacturers  Assodation  (Ex. 
173.  p.  9).  OSHA  has  also  revised  the 
entry  for  talc  to  darify  that  the  PEL  is 
measured  as  respirable  dust 

On  a  related  issue,  Mr.  FA. 
Renninger,  Senior  Vice  President  of  the 
National  Stone  Assodation  (Ex.  3-528). 
suggested  that  OSHA  delete  or  darify 
its  (nurent  Table  Z-3  entry  for 
'Tremolite  (see  talc  fibrous)"  since  it 
suggests  that  all  forms  of  tremolite  are 
considered  to  be  asbestos.  As  Mr. 
Renninger  points  out  the  applicability  of 
OSHA's  asbestos  standard  to  the 
nonasbestiform  varieties  of  tremolite. 
actinolite,  and  anthophyllite  is  currently 
under  administrative  stay,  and  OSHA  is 
presently  examining  the  health  evidence 
for  these  mineral  varieties.  However, 
during  this  period  of  administrative  stay, 
exposure  to  the  nonasbestiform  varieties 
of  these  minerals  is  covered  by  OSHA's 
comprehensive  standard,  which  appears 
at  29  CFR  19iail01.  OSHA  has 
therefore  revised  the  entry  for  tremolite 
in  Table  2^^  to  refer  to  the  standard  at 
29  CFR  19iail01. 

OSHA  is  establishing  an  8-hour  TWA 
limit  of  2  mg/m'  for  the  respirable  dust 
of  talc  containing  no  asbestos  fibers  and 
less  than  1  percent  silica.  The  Agency 
concludes  that  this  limit  will  proted 
workers  from  the  significant  risk  of 
noimialignant  respiratory  effects 
associated  with  exposure  to  talc  dust: 
OSHA  considers  these  effects  material 
impairments  of  health.  According  to  the 
ACGIH  (1986/Ex.  1-3).  talc  may.  at 
times,  occur  in  a  fibrous  fonn.  At  this 
time,  OSHA  has  not  made  any 
determinations  with  regard  to  the 
possible  health  consequences  resulting 
fiom  exposure  to  talc  fibers. 
TIN  OXIDE 

CAS:  7440-31-5;  Chemical  Formula:  SnO 
H.S.  Na  1395 
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OSHA  fomierly  had  no  axposur*  limit 
for  tin  oxide.  The  ACCIH  has  an 
exposure  limit  of  2  oig/m*  at  an  8-bour 
TWA.  The  pcopoeed  PEL  was  2  mg/m* 
as  an  S-hour  TWA  PEL  NIOSH  (Ex.  S> 
47.  Table  Nl)  concurs,  and  this  limit  is 
established  by  the  final  rule.  Tin  oxide 
may  be  a  white  or  yellow-brown 
powder. 

Iniection  of  tin  dust  intraperitoneally 
into  guinee  pigs  rssulted  in  a 
nonspedflc.  well-vascularised  chronic 
granulomatous  reaction  (Oyanguren. 
Haddad.  and  Maass  195a/Ex.  1-6S2). 
Chronic  exposure  to  tin  oxide  fume  and 
dust  results  in  stannosis.  a  form  of 
pneumoconiosis.  The  fume  of  tin  oxide 
is  considered  to  be  a  more  Important 
source  of  stannosis  than  the  dust 
(Dundon  and  Hughes  1960/Bx.  1-7S2). 
but  other  authorities  consider  the 
quality  of  the  dust  and  the  duration  of 
exposure  eaually  important  (Robertson 
and  Whittaker  1965/Bx.  1-087).  The 
onset  of  the  symptoms  of  stannosis  may 
be  deleyed  for  years;  the  eppearance  of 
the  condition  is  signalled  by  difficulty  in 
breething.  One  worker  who  hed  been 
exposed  to  unspecified  tin  oxide  levels 
for  22  years  was  tested  for  stannosis 
and  registered  a  vital  breathing  capacity 
70  percent  of  normal  and  a  maximel 
breathing  capacity  61  percent  of  the 
predicted  value  (Spencer  and  Wyooff 
19M/EX.  1-«11). 

More  than  180  cases  of  stannosis  have 
been  reported  in  the  world  literature 
(Robertson  and  Whittaker  1865/Bx.  1- 
067).  and  five  cases  were  reported  in  the 
United  SUtes  before  10M.  No  cases  of 
quissive  fibroeis  caused  by  exposure  to 
tin  oxide  dust  or  fame  have  besn 
reported  (AOCIH  lOOO/Ex.  1-a.  p.  574). 
Only  NIOSH  commented  on  tin  oxide. 

In  the  final  rule.  OSHA  is  establishing 
an  6-hour  TWA  of  2  mg/m*  for  tin  oxide 
dust  and  fume.  The  Agency  concludes 
that  this  limit  will  protect  workers  from 
the  significant  risks  of  reduced 
pulmonary  capacity  and  stannosis. 
which  are  considered  material 
impairments  of  health,  associated  with 
expoeure  to  this  substance  at  the  leveb 

Grmitted  by  the  absence  of  an  OSHA 
lit. 
nUMBLLinC  ANHYDRIDE  (TMAN) 

CA&  8aa-30-7:  Cheflucal  Forauila:  CMfX 
H.&No.t«» 

OSHA  previously  had  no  exposure 
limit  for  tiimellitic  anhydride.  In  1061. 
the  ACGIH  set  0.006  ppm  (0.04  mg/m^ 
as  the  »-hoTU-  TWA  limit  for  this 
substance.  The  proposed  PEL  was  0.006 
ppm  as  sn  8-hour  TWA.  snd  the  final 
rule  promulgates  this  limit.  NIOSH  (Ex. 
6-47.  Tsble  Nl)  concurs  with  this  limit 
Trimellitic  snhydride  is  s  colorless  solid. 


Expoeure  lo  triaaellitic  anhydride 
(TMAN)  ceases  irritation  of  the  eyes, 
noee.  skin,  and  pulnooary  tract  NIOSH 
(1078b.  as  died  la  ACGIH  1066/Ex.  1-3. 
p.  00^  repotted  in  e  current  intelligence 
h^Uetin  that  trimellitic  enhydride  should 
be  considered  an  extremely  toxic 
workplace  haaard.  because  expoeure  to 
It  can  cause  noocardiac  pulmonary 
edeme  and  immunological  sensitization, 
as  well  as  upper  reepiretory  Irect 
irriUtion. 

Pulmonary  edema  has  occurred  in 
workers  expoeed  to  TMAN  at 
unreported  eir  concentrations;  the 
development  of  pulmonary  edema  in 
these  workers  without  upper  respiratory 
tract  irritation  suggesU  that  TMAN  Is  a 
sensitixer  (Rice.  Jenkins.  Cray,  and 
Creenburg  1077/Bx.  1-^56).  Zeiss. 
Patterson.  Pmxansky,  and  colleagues 
(1077/Ex.  1-801)  described  TMAN- 
related  illneeses  among  a  group  of 
workers  synthesizing  TMAN.  These 
authors  believe  there  are  three  separate 
syndromes  sssodated  with  TMAN 
exposure:  rhinitis/asthma:  s  flu-like 
condition;  and  Irritation  of  the  upper 
respiratory  tract  Another  cese  of 
TMAN-reJated  occupational 
sensitizatloB  occurred  in  a  worker 
exposed  during  the  spplication  of  an 
epoxy  resin  ooeting  (Fawoett  Taylor, 
and  Pepys  1077/Ex.  1-636). 

At  leveb  everaglng  1.5  and  2.6  mg/m* 
in  two  processes,  NIOSH  reported  that 
employees  reported  eye  and  noee 
Irritetion,  shortnees  of  breeth.  coughing, 
nauses.  headache,  skin  irritation,  and 
throat  irriUtion  (NIOSH  1074c/Ex.  1- 
1181).  Pttfanonary  hemorrhege  and 
hemolytic  anemia  have  baen  reported  in 
workers  expoeed  to  TMAN  at 
unspecified  leveb  (Ahmad.  Morgan. 
Patterson  et  aL  1070/Ex.  1-460). 

Rats  have  shoam  Intraalveolar 
hemorrhage  after  TMAN  exposures  to 
concentrations  of  0.01  ppm  (Amoco 
Chemical  Corporetion  1078.  ss  died  In 
ACCIH  1066/Ex.  1-^  p.  606). 

Besed  on  thb  study,  in  the  final  rule 
OSHA  is  revising  the  PEL  for  trimellitic 
anhydride  to  an  0-hour  TWA  level  of 
0.006  ppoL  The  Agency  concludes  that 
this  limit  will  protect  workers  from  the 
severe  pulmonary  effects,  sensitization, 
and  skin  and  upper  respirstory  tract 
irritation  observed  in  workers  exposed 
to  thb  extremely  toxic  substance.  The 
Agency  has  determined  that  these 
effects  constitute  oiaterial  impainnents 
of  health.  OSHA  finds  that  this  limit  will 
substantially  reduce  these  significant 
risks,  which  were  formerly  not 
controlled  because  of  the  sbsence  of 
eny  OSHA  PEL 
WCX)DDi;8T 
CAS:  Nonr.  Chemical  Ponnub:  None 


H.S.  ^4o.  149QA  (Hard  Wood) 

HS.  No  1430B  (Soft  Wood) 

H.S.  No.  1430C  (WMlem  RmI  C«d«r) 

Before  1080,  OSHA  regulated  wood 
dust  under  its  nuisance  dust  standard  of 
15  mg/m*  (20  CFR  1910.100a  Table  Z-3). 
However,  in  a  1065  enforcement 
proceeding  before  the  Occupational 
Safety  and  HealthReview  Commission, 
wood  dust  was  held  not  to  be  covered 
by  the  nuisance  dust  standard,  an  inert 
mineral  dost  and  the  Agency  did  not 
regulate  this  substance  after  this 
dedsion  (12  OSHC 1785).  Consequently, 
OSHA  had  no  PEL  for  wood  dust  when 
thb  generic  rulemaking  was  undertaken. 
The  ACGIH  has  s  TLV-TWA  of  1  mg/ 
m*for  hard  wood  dust  and  a  TLV-TWA 
of  5  mg/m*and  STEL  of  10  mg/m*  for 
soft  wood  dust  OSHA  proposed  a  1- 
mg/m*  8-hour  TWA  for  hard  wood  dust 
and  a  5-mg/m*  8-hour  TWA  for  soft 
wood  dust  In  the  final  rule,  OSHA  Is 
establishing  a  single  B-bour  TWA  of  5 
mg/m*  and  a  STEL  of  10  mg/m*  for  all 
hard  wood  and  soft  wood  dusts  except 
Western  red  cedar.  For  Western  red 
cedar,  a  highly  allergenic  spedes  of  soft 
wood,  the  Agency  is  estabUshing  an  8- 
hoor  TWA  limit  of  2.5  mg/m*.  Wood 
dust  is  defined  as  any  wood  particles 
arising  from  the  processing  or  handling 
of  woods.  Hard  woods  derive  from  the 
dedduous  broad-leaved  flowering 
spedes  of  trees,  and  soft  woods  include 
the  coniferous  species  that  do  not  shed 
their  leaves  in  the  winter. 

Exposure  to  wood  dust  has  long  been   * 
associated  with  a  variety  of  adverse 
health  effects,  including  dermatitis, 
allergic  respiratory  effects,  mucosal  and 
nonallergic  respiratory  effeds,  and 
cancer.  The  toxidty  data  in  animals  are 
limited,  particularly  with  regard  to 
expoeure  to  wood  dust  alone;  there  are, 
however,  a  large  number  of  studies  in   ^ 
humans.  The  discussion  below  first 
describes  some  of  the  relevant 
toxicological  studies  and  then  presents 
the  record  evidence  on  wood  dust. 

Animal  Studies 

Groups  of  male  guinea  pigs  were 
injected  intratracheally  with 
suspensions  containing  75  mg  of 
sheesham  or  mango  wood  dust  or  of 
hemp  or  bagasse  fibers,  or  20  mg  of  jute 
fiber  (Bhattacharjee,  Dogra.  Lai.  and 
Zaidi  lOTO/Ex.  1-463;  Bhattachariee  and 
Zaidi  10e2/Ex  1-464).  Animals  were 
sacrificed  serially  at  intervals  up  to  00 
days  after  injection.  Lung  examination 
revealed  that  at  90  days.  Grade  I 
fibrosis  of  the  lungs  had  occurred  in  the 
guinea  pigs  injected  with  mango  or  jute, 
while  those  treated  with  sheesham  or    - 
hemp  had  developed  Grade  II 
pulmonary  fibrosb. 
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In  another  experiment  involving 
guinee  pigs,  animab  were  exposed  by 
inhalation  to  average  respirable  dust 
concentrations  of  1143  mg/m*  for  30 
minutes/day.  5  days/week  for  24  weeks 
(McMichaeL  DiPahna.  BluBienstein  et  al. 
1063,  Ex.  1-644).  Hbtt^athological 
examination  showed  long  changes, 
described  by  the  authors  as  moderate  to 
severe,  in  all  exposed  guinea  pigs.  The 
changes  seen  included  an  increase  in 
septal  connective  tissue  components 
and  aggregatioo  of  lymphocytes; 
however,  no  pulmonary  fibrosb  or 
extensive  destruction  of  the 
parenchymal  tissue  occurred,  llie 
authors  of  thb  study  conduded  that 
exposure  to  fir  baik  dust  may  cause 
inflammatory  changes  in  the  lung- 
Two  studies  examined  the  effed  of 
exposing  Syrian  golden  hamsters  to 
beech  wood  dust  by  inhalation,  with  or 
without  concurrent  adminbtration  of  the 
kno«vn  carcinogen  diethylnitrosamine 
(DEN)  (Wilhehnsson.  Hellqubt 
Olofsson.  and  Klintenbetg  lOeS/Ex.  1- 
402;  Wilhelmsson.  Jemudd.  Ripe,  and 
Hohnbeig  106S/Ex.  1-1042:  Drettner, 
Wilhelmsson.  and  Lundh  1065/Ex.  1- 
312).  In  eadi  study,  the  animals  were 
divided  into  four  separate  groups.  In 
Study  L  there  were  12  animab  per 
group.  Two  groups  were  exposed  to 
fresh  beech  wood  dust  (a  hard  wood 
dust)  at  a  mean  total  dust  concentration 
of  15  mg/m*  for  six  hours/day,  five 
days/week  for  38  weeks,  and  one  of 
these  groups  was  also  given  1.5  mg  of 
DEN  once  a  week  for  the  first  12  weeks. 
The  third  group  in  Study  I  was  given  die 
DEN  doses  only  (positive  control),  and 
the  fourth  group  was  given  no  exposure 
at  all  (negative  control). 

In  Stuc^  IL  there  were  24  animab  in 
each  of  fmir  groops.  Two  groups  of 
animals  were  expoeed  to  fresh  beech 
wood  dust  at  a  mean  total  dust 
concentration  of  30  mg/m*  for  six  hours/ 
day,  five  deys/week  for  40  weeks.  The 
positive  and  negative  control  groups 
were  treated  as  in  Study  L 

In  Study  L  none  of  the  hamsters  had 
lung  or  nasal  tumors  or  metaplasia.  Four 
hamsters  exposed  to  wood  dust  and 
DEN  exhibited  squamous  cell 
papillomas  of  the  trachea,  as  did  three 
animals  in  the  positive  control  group 
and  one  in  the  negative  control  group. 
No  dilferences  in  organs  other  ^an  the 
respiratory  oigans  were  seen  between 
the  treated  and  control  groups  in  Study 
I. 

In  Study  0.  aU  IKN-«xpoeed  haauters 
had  nasal  lesions  rangmg  from 
hyperplasias  and  dysplasias  to 
papillomas.  In  addition,  half  of  all  DEN- 
exposed  hamsters  developed  nasal 
adenocardnomas,  whether  or  not  they 
had  also  been  exposed  to  wood  dust 


Half  of  the  DEN-expoaed  animab  also 
had  papillomas  of  die  larynx  and 
trachea.  In  the  wood-dnst-expoeure-only 
group,  two  of  the  animals  had  nasal 
lesions,  one  of  which  was  an 
undassifiable  malignant  nasal  tumor 
and  the  other  of  arUch  consisted  of  focal 
metapIasM  arith  mild  dyspbsb.  The 
authors  conduded  that  exposure  to 
wood  dust  did  not  increase  the  tumor 
incidence  In  DEN-exposed  animab  but 
did  affed  the  respiratory  trad  of  all 
exposed  animals. 

Hunnm  Studies 

Dermatitis.  There  are  a  large  number 
of  case  reports,  epidemiological  studies, 
and  other  data  on  the  healA  effeds  of 
wood  dust  exposure  in  htimans. 
Dermatitb  caused  by  eiqMisure  to  wood 
dusb  is  common,  and  can  be  caused 
either  by  chemical  irritation, 
sensitization  (alleigic  reaction),  or  bodi 
of  these  together.  As  many  as  300 
spedes  of  trees  have  been  implicated  in 
wood-cansed  dermatitis. 

The  chemicab  assodated  with 
allergic  reactions  arc  generally  found  in 
the  inner  parts  of  a  tree.  e.g..  die 
heartvrood.  and  the  workers  most  prone 
to  these  reactions  are  those  involved  in 
secondary  wood  processing  (e,g.. 
carpenters,  foiners.  and  finishers). 

Ine  syuptons  of  sensitization  ate 
redness,  scaling,  and  itching,  which  may 
progress  to  vesicular  dermatitb  and. 
after  repeated  exposures,  to  chronic 
dermatitis.  The  parts  of  the  body  most 
often  affected  are  the  hands,  forearms, 
eyelids,  face.  neck,  and  genitals.  Thb 
form  of  dennatitb  generally  appears 
after  a  few  days  or  araeks  of  contact 

Allergic  respiratory  effects.  Allergic 
respiratory  responses  are  mediated  by 
the  immune  system,  as  is  abo  the  case 
with  allergic  dermatitis.  Many  aodiors 
have  reported  cases  of  allergic  reactions 
in  workers  exposed  to  wood  dust 
(Soemui.  Scfaliieter,  Fink,  and  Barboriak 
1080/Ex.  1-444:  &eenberg  1972/Ex.  1- 
482:  Pickering.  Batten,  and  Fepys  1072/ 
Ex.  1-655:  Eaton  1073/Ex.  1-478;  Boodi. 
LeFoldt  and  Moffitt  1076/Ex.  1-466: 
Chan-Yeung.  Ashley.  Corey  et  al.  1878/ 
Ex.  1-622:  Edwards.  Brooks.  Henderson, 
and  Apoi  1876/Ex.  1-050:  bmooenti  and 
Angotzl  1080/Ex.  1-1036:  Bu^  and 
aayton  lOOS/Ex.  1-460;  Cartier,  Chan. 
Malo  et  aL  1066/Ex.  1-472).  AsUuna  b 
the  most  common  response  to  arood  dust 
exposure,  and  the  allogic  nature  of  such 
reactions  has  been  demonstrated  by  the 
presence  of  IgE  antibodies  and  positive 
skin  reactionB  on  patch  testing.  The 
best-studied  of  die  allergic  reactions  to 
wood  dust  b  Western  red  cedar  (WRC) 
asthma:  it  b  estimated  that  5  percent  of 
the  woikers  handling  thb  spedes  are 
allergic  to  it  However,  only  one  study  b 


availabb  that  rebtes  exposure  level  to 
ventilatory  fiuction.  In  that  study, 
exposure  to  concentrations  of  2  tag/m* 
of  WRC  dust  caused  significant 
decreases  in  forced  vital  capadty  and 
forced  expiratory  volume  (VadaL  Chan* 
Yeung.  Enarson  et  aL  1066/Ex.  1-387). 
These  authors  abo  found  that  exposures 
to  ooncentratimu  above  3  mg/m* 
produced  eye  irritation. 

Mucosal  and  nonallergic  respiratory 
effects.  Thb  section  disaisses  changes 
in  the  structure  and  function  of  the  nasal 
mucosa  and  respiratory  trad  diet  are 
caused  by  exposure  to  wood  dust  These 
changes  indode  nasal  dryness. 
Irritation,  bleeding,  and  <^trnction: 
coughing,  wheezing,  and  sneezing; 
snmsitis:  and  prokmged  colds.  These 
symptoms  have  been  obeerved  even  at 
wood  dust  concentrations  below  4  mg/ 
m*. 

Bellion.  MatteL  and  Treves  (1064.  as 
dted  in  NIOSH  10e7a/Ex.  1-1O06)  found 
that  07  of  225  workers  (carpenters, 
sawmill  workers,  woodworkers) 
exfttseA  from  3  to  24  years  to  flie  dust  of 
several  different  hard  woods  showed 
radiologic  evidence  of  pulmonary 
abnormatities.  Black.  Evans.  Hadfield  et 
aL  (1974/Ex.  1-200)  studied  nine 
woodwoikers  from  a  woodworking 
fadory  in  En^and.  In  an  of  tfiese 
workos.  mucociliary  movement  was 
markedly  depressed,  leading  these 
authors  to  conclude  diat  exposure  to 
wood  dust  in  the  furniture  faidustry  for 
10  years  or  more  can  inqiair  mucociliary 
dearance.  These  findings  arere 
confirmed  in  a  Danish  study  involving 
furniture  makers  (Solgaard  and 
Andersen  1075/Ex.  1-443;  Andersen. 
Solgaard.  and  Andersen  1076/Ex.  1-297; 
Andersen.  Andersen,  and  Sol^ard 
1077/Ex.  1-206);  conqiared  arith  controls, 
the  mucociliary  tranqwrt  rate  was  also 
significanUy  impaired  in  these 
woodworkers,  and  dose-response  effects 
were  noted. 

A  respiratory  survey  conduded  by 
Chan-Yeung.  Gidas.  uid  Henson  (1080/ 
Ex.  1-474)  in  pulp  and  paper  mill 
workers  in  Britidi  Columbia  showed 
that  wmkers  exposed  to  arood  dust  at  a 
mean  total  dust  concentration  of  3.5  mg/ 
m*  had  a  sll^t  but  statistically 
significant  decrease  in  pulmonary 
fundioo  values  compared  with  controls. 
The  authors  ooochidBd  that  the  chemical 
ineservatives  used  to  treat  the  arood 
could  abo  have  been  responsiUe  for 
these  edverse  effects. 

In  a  cross  sectional  survey  cf  1.157 
American  woodworkera  (both  hard  and 
soft  wood).  Whitehead.  Ashikagw.  and 
Vacek  (1081/Ex.  1-454)  found  diet 
exposure  to  higher  (lO-f  mg-years/m^ 
as  compared  arith  lower  (0  to  2  mg- 
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ymmfm\  dust  oonoentrations  wm 
aModatad  with  a  •tattoUcally 
significant  and  ki/^  inddanoe  of 
dacreaaad  palmonary  Kinction. 
Howavar.  doaa  feapooaa  aflacta  wara 
obaarvad  only  for  soil  wood  (La.,  ptna) 
dusts.  A  latar  slady  Iqr  Backnan. 
AshikMk  and  WbHahaad  (198a  as  dtad 
in  NIOm  MVa/Bx.  1-1006)  axaminad 
subgroups  of  tba  arockars  studiad  by 
Whitabsad  and  found  no  oorrelatioo 
batwoan  yaara  of  axpoaura  to  pina  wood 
dust  snd  puhnonanr  ftmctioo. 

In  s  pilot  study  01 85  workars  in  a 
North  CaroUaa  baidwood  fumitura 
plant  Goldanidi  (1898.  as  dtad  in 
NKMH  1987a/Bx.  1-1006)  found  that,  at 
■Man  ana  wood  dust  ooooaatratioas  of 
8  aig/ai*or  bslow.  paak  vantilatocy  flow 
oocralatad  significantly  with  cumulativa 
parson-yaars  of  axpoaura.  Goktomith 
totofprstad  this  finding  to  naan  that 
inhalatioa  of  wood  dust  may  impair 
largs-airway  function. 

A  study  of  Italian  woodworkars 
showad  mat  dia  numbar  of  wood-dust- 
axposad  workars  urho  had  devaioped 
anosmia  (loss  of  smell)  was  significantly 
higher  than  in  s  control  group  of 
nonexposed  workers  (Innocanti.  Valiani. 
Vessio  et  sL  1006/Ex.  1-1037).  Amoore 
(lOOe/Ex.  1-1029)  conflrmad  this  finding 
in  other  workers  axpoaad  to  hardwood 
dusts. 

Summary  of  mucosal  and  nonallergic 
respiratory  effect*.  A  large  number  of 
■tudies  have  demonstrated  that 
occupabonal  exposure  to  wood  dust 
causes  both  statistically  significant  and 
noruignificant  incraasas  in  respiratory 
symptoms  st  exposure  levels  as  low  ss  2 
BBg/m*.  Thaaa  symptoms  range  from 
irritation  to  bleeding,  wfaaexing. 
sinusitis,  and  prolonged  colds.  In 
sddition.  chronic  wood  dust  exposure 
causes  raucodllary  stasis  (i.e..  the 
absence  of  effective  dearance)  in  the 
nose  and.  in  some  workers,  also  causes 
changes  In  the  nasal  mucosa.  Several 
studies  have  demonstrated  decreased 
pulmonary  function  among  wood-dusl- 
expoeed  workers,  slthou^  other  studies 
have  not  confirmed  these  findings. 

Carcinogenicity 

Ths  sssodation  between  occupational 
axpoaura  to  wood  dust  snd  various 
fonns  of  cancer  has  been  explored  in 
many  stodiaa  and  in  many  countries,  in 
1987.  the  Intematiooal  Agency  for 
Research  on  Canoar  (lARC)  claasifled 
fumitura  manufacturing  in  Category  1 
(confirmed  human  carcinogen)  and 
carpentry  in  Category  28  (suspected 
human  cardnogen).  NIOSH  (Ex.  6-47) 
considers  both  haid  and  soft  wood  dust 
to  be  potentially  cardnogenic  in 
humans:  for  soft  wood  dust.  NIOSli 
rsoommends  s  separate  e(b)  rulemaking 


(Ex.  6-«7.  Table  NOB).  NIOSH 
ooocufred.  however,  urith  the  propoaed 
PEL  of  1  mg/m*TWA  for  hard  wood 
dust  (Ex  9-17.  Tsbla  NOA). 

The  discussioo  below  focuses  on 
selected  U.8.  studies. 

Noaal  and  $inu»  cavity  cancer.  Ilw 
sarliast  U.&  shidy  of  wood  dust 
exposure  and  nasal  canoar  waa 
conducted  by  Brintoo.  Stone.  Blot,  and 
Fraumeni  (Ex.  1-400)  in  1970.  Thaaa 
authors  analysed  cancer  death  rates 
between  1900  and  1909  in  1S2  US. 
oountiaa  having  at  least  I  percent  of  their 
populatkw  enployad  in  furniture  and 
wood-flxturs  manufacturing.  This  study 
revealed  that  the  age-adjusted  mortality 
rale  for  cancer  of  the  nasal  cavity  and 
sinusea  asnoag  white  malea  in  the 
"fiamiture**  oountiea  was  significantly 
higher  than  in  Donfumitura  oountiea. 

In  a  later  case  control  study,  these 
authors  (Brintoa  Blot  Bsckar  at  aL 
19e4/Ek.  1-407)  analysod  cases  of  nasal 
and  sinus  cancers  occurring  in  North 
Carolina  and  Virginia  between  1970  and 
190a  This  study  identified  a 
simificantly  elevsled  risk  of 
soenocardnomas  in  males  working  in 
the  furniture  manufacturing  industry,  but 
no  increased  risk  smoog  lumber, 
carpentry,  or  construction  workers. 
Iliere  was  no  significant  increase  in  the 
risk  of  squamous  cell  cardnoma  in 
workers  from  any  other  wood-related 
industry. 

la  s  study  sponsored  by  the  Inters 
Industry  Wood  Oust  Tssk  Pores.  Viren. 
Vogt  and  Dixon  (1902.  as  died  in 
NIOSH  1967a/Ex.  1-1005)  described  a 
death  certificate  case-control  study  of 
nasal  canosr  deaths  for  1903  to  1977  in 
North  Carolina.  Mississippi. 
Washinaton.  and  Oregon.  Findings  of 
this  stud^  induded  a  relative  nasal 
cancer  riak  of  IJO  for  industries 
involving  lumbar  and  wood  products: 
however,  no  significant  relative  risk  of 
nasal  cancer  wss  seen  for  workers  in 
the  fumiture-manufactuhng  industry. 

Imbus  snd  Dyson  conducted  s  study 
of  nasal  cancer  and  North  Carolina 
furniture  workers  (1905.  ss  cited  in 
NIOSH  ige7s/Ex.  1-1006).  This  study 
found:  (1)  that  there  was  s  statistically 
significant  increase  of  nasal  cancer 
smong  furniture  workers:  (2)  that  the 
nasal  canoar  rates  among  North 
Carolina  furniture  workers  were  much 
lower  than  those  reported  for  English 
furniture  workers:  (3)  that  the  number  of 
nasal  cancer  deaths  among  North 
Carolina  fumitura  workars  decreaaed 
between  1960  and  1977;  and  (4)  that  a 
slight  excess  in  nasal  cancer  may  have 
existed  among  North  Carolina  furniture 
worliers  but  is  currently  either  declining 
or  nonexistent 


At  present,  the  National  Cancer 
Institute  is  conducting  s  cohort  mortality 
study  of  30,022  workers  employed  in  the 
wood,  metal  and  plastic  fiuniture 
manufacturing  indnstriea  (Miller  et  aL 
1900.  as  died  in  NIOSH  1907a/Ex.  1- 
1006).  Results  are  too  preliminary  to  bo 
described  st  this  time. 

Summary  of  evidence  for  nasal  and 
sinus  cavity  cancers.  NIOSH  (ig07a/Ex. 
1-1006)  conduded  that  die  literature 
clearly  demonstrates  an  assodstion 
between  occupational  wood  dust 
exposure  and  nasal  cancer.  English 
studies  first  identified  this  link  by 
showing  a  10-  to  80-times-greater 
inddenoe  at  nasal  adenocardnoma 
among  woodworkers  in  the  fiimiture 
industry  tiian  among  other  woodwerk«« 
and  100  times  greater  than  in  the  general 
popdation.  In  the  United  States,  mree 
studies  have  reported  a  fourfold  risk  of 
nasal  cancer  or  adenocarcinoma  in 
furniture  uforkers.  and  another  study 
noted  a  similar  relatlooship  between 
luisal  cancer  and  wood  dust  exposure. 
One  other  study  failed  to  find  such  sn 
association  for  furniture  workers,  but 
did  find  an  increase  among  logging  and 
timber  industry  workers. 

Pulmonary  cancer.  A  number  of 
studies  investigating  the  assodstion 
between  wood  dust  exposure  and  the 
development  of  lung  cancer  have  been 
conduded.  Milham  (1974/Ex.  l-«43) 
found  a  significant  excess  of  malignant 
tumors  of  the  bronchus  and  lung  in 
workers  who  had  belonged  to  the  AFL- 
ClO  United  Brotherhood  of  Carpenters 
and  Joiners  of  America.  Only 
construction  workers  showed  a 
statistically  significant  increase  in  lung 
cancer  rate. 

In  a  stiidy  of  lung  cancer  in  Florida 
residents.  Blot  Davies.  Brown  et  al 
(19e2/Ex.  1-405)  found  tiiat  an  elevated 
risk  of  lung  cancer  that  was  statistically 
significant  existed  among  workers  in  the 
lumber  and  wood  industry  and  in 
construdion:  however,  smoking  may 
have  been  a  confounding  factor  in  these 
results. 

Summary  of  evidence  ftM- pulmonary 
cancer.  The  sssodation  between  lung 
cancer  and  occupational  wood  dust 
exposure  is  incondusive,  although 
several  apidemiolagical  studies  have 
reported  increases  in  lung  cancer  among 
wood-dust-exposed  workers. 

Hod^n's disease.  The  data  on  the    ^ 
relationship  between  exposure  to  wood 
dust  and  the  development  of  Hodgkin's 
disease  sre  conflicting.  Milham  (1907/ 
Ex.  1-750)  and  Milham  and  Hesser 
(19e7/Ex.  1-645)  conduded,  on  the  basis 
of  a  case-cohort  study  of  1.549  white 
males  dying  of  this  disease  between 
1940-1953  and  1957-1904,  tiiat  tiiere  w^s 


an  assodstion  between  Hodgkin's 
disesse  snd  exposure  to  wood  dust 

Anodter  stwty  (Spiers  lOOO/Ex.  1-445) 
conduded  that  men  working  in  the 
wood  industries  in  die  eastern  United 
States  were  at  spedid  risk  for  Hodgkin's 
disesse,  and  suggested  diat  pine  pdlien 
exposure  mi^t  be  responsible  for  the 
increaae. 

A  Washington  State  epidemiological 
study  (Ps«er*en  and  hfilham  1974/Bx.  1- 
054)  also  found  that  woodworkers  had 
an  incraased  risk  (rf  Hodgkin's  disease, 
and  the  work  of  these  ai^^ors  was 
supported  by  the  results  of  another 
study  (Grufhman,  Duong,  and  Cole 
1976/Ex.  1-404).  whidi  showad  a 
nonsignificant  increase  in  the  relative 
risk  for  Hodgkin's  disease  among 
woodworkers. 

Summary  of  evidence  for  Hod^un  's 
disease.  Aldiongh  die  data  are 
conflicting,  sevoal  epidemiological 
studies  of  U.S.  workers  do  report 
increases  in  the  incidence  of  Hod^dn's 
disease  among  woodworkers.  Inis 
excess  is  particularly  apparent  among 
carpenters. 

OcAercofioefs.  NKKH  (1907a/Bx.  1- 
1005)  conduded  that  die  data  on  the 
relationship  between  occupational 
expoaure  to  wood  dust  and  the 
developoHnt  of  canosrs  other  than 
nasal  Hodgkin's  diseoae.  or  long 
cancers  are  insafBdettt  and 
incondusive. 

Record  Evidence 

Many  participants  stdmiitted 
comments  to  the  record  pertaining  to 
wood  dust  (see.  for  examide.  Exs.  0-34. 
3-748. 3-233. 3-340. 3-862.  S-«26, 3-002. 
3-021  »-B30. 3-OSO.  3-099. 3-955.  S-llOa 
3-017. 115. 127. 131. 141. 155. 100, 183. 
191. 194. 3-1453. 195, 196,  ISa  82, 8a  and 
3-911:  Tr.  12.  pp.  144  to  455).  These 
conunenters  described  their  facilities 
and  woodworking  prooesaes.  employee 
safety  and  health  programs,  and 
concema  about  the  imped  of  the 
proposed  rule's  limits  for  wood  dust  on 
their  industries.  The  issues  raised  by 
these  partidpants  concerned  the 
following  topics: 

(1)  The  technological  and  economic 
feasibility  of  the  proposed  limits: 

(2)  The  justification  for  a  separate 
standard  for  soft  wood  and  hard  wood: 

(3)  The  health  effects  evidence; 

(4)  The  appropriate  levels  for  the  final 
rule's  FELs:  and 

(5)  The  evidence  for  a  separate  limit 
for  allergenic  wood  dusts. 

The  disomsinns  below  deal  with  each 
of  these  points  in  tum. 

Representatives  from  many  affected 
segments  of  the  wood  industry  stated 
that  achieving  the  proposed  limits  of  1 
mg/m*  for  hard  wood  and  5  mg/m'  for 


soft  wood  would  be  techndogically  or 
economically  infeaeible  or  extremely 
difficult  (Exs.  0-34. 3-017. 100. 183. 191, 
8a  and  5-911).  OSHA  has  determhied 
tint  at  the  preaent  time,  the  health 
evidence  suggests  that  a  single  PEL  of  5 
mg/m*  is  appropriate  for  bodi  hard  and 
soft  wood  dust  with  die  exception  of 
Western  red  cedar,  for  which  a  PEL  of 
2.5  mg/m*  is  being  set  These  revised 
PELa  have  been  determined  to  be 
feadble  (see  the  detailed  discussion  of 
these  issues  in  the  Technological 
Feasibility  and  Economic  Impad 
sections  <rf  this  preamble). 

OSiA  propoaed  separate  permissible 
exposure  lin^  for  soft  wood  (5  mg/m^ 
and  hard  wood  (1  mg/m^.  The  Agency 
received  comments  on  this  topic  fitun 
many  participants:  these  oommenters 
were  tmanimonsly  opposed  to  the 
setting  of  separate  bnits  for  these  two 
types  of  wood  dast  (Exs.  8-34. 3-748. 3- 
082. 3-8Sa  S-OOa  3-917. 191,  lOa  80G. 
OOL.  SON.  and  3-911:  IV.  XU.  pp.  12-29a 
12-32a  and  12-331).  Tlieae  partidpants 
stated  diat  there  was  no  health  basis  for 
making  a  distinction  betwwcii  hard 
wood  and  aoft  wood  dusts  (Exs.  33-OOa 
3-955. 3-«17,  and  191;  TV.  12.  pp.  326-331: 
Tr.  12.  p.  290).  Aooonling  to  Dr.  HaroU 
fanbos,  apwking  for  the  inter-Industiy 
Wood  Dust  Coordniating  Committee  (IV. 
pp.  12-60. 12-00).  the  distindioa 
between  the  two  woods  derived  b«Hn 
the  fad  that  the  early  studies  showing 
an  increased  cancer  incidence  in 
woodworking  employees  involved 
British  furniture  makers,  who 
predominantly  used  hard  wood:  this 
association  caused  mvestigstors  to 
attribute  greater  toxidty  to  hard  wood 
dust 

Conunenters  were  of  the  opinion  that 
this  distinction  was  no  longer  warranted 
by  the  evidence;  in  fact  Dr.  Lawrence 
Whitehead,  certified  industrial  hygienist 
and  a  professor  at  the  University  of 
Texas  School  of  Public  HealUi  (Tr.  p.  12- 
331).  stated  that  his  own  work  suggested 
that  some  soft  wood  dust  exposures 
might  actually  produce  stronger  adverse 
effects  than  equivalent  exposures  to 
some  hard  wood  dusts. 

Other  conunenters  reported  that  it  is 
not  possible  to  distinguish  soft  wood 
from  hard  wood  dust  except  by  chemical 
analysis  (Ex.  8-34,  p.  28),  that  most 
facilities  in  the  wood  industries  use  both 
hard  and  soft  woods  (Exs.  3-682.  3-85a 
and  3-899),  and  that  Uie  distinction 
between  the  two  types  of  woods  is 
inappropriate  (Ex.  3-017).  For  example, 
Joseph  Gerard.  Vice  President  of  the 
American  Furniture  Manufacturers 
Assodation  (Ex.  3-917)  stated: 

The  dittinction  between  ImfiI  woods  and 
soft  woods  is  purely  liolanicaL  Many  so- 


called  "softwoods"  are  actually  liard  (i«^ 
Douglas  fir  at  a  softwood  is  harder  than  tlie 
hardwood  birch)  and  one  of  the  softest 
woods  in  existence  (balsa)  is  botanically  a 
hardwood  (Ex.  3-017,  p.  2). 

Jamie  Cohen,  spesldog  for  the  United 
Petitioners,  a  coalition  of  labor  unions 
(Tr.  12,  p.  294),  believes  that  a  bifurcated 
standard  for  the  two  types  of  dusts 
would  place  an  undue  burden  on 
employers  and  oould  lead  to  compliance 
problems.  The  posthearing  brief 
submitted  by  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America  (Ex. 
196)  reiterated  these  points  by  stating: 
"Given  the  frequent  intermixture  of 
wood  types  in  the  workplace,  this 
[setting  two  separate  standards)  would 
render  OSHA's  compliance  efforts 
virtually  worthless"  (Ex.  196,  p.  7). 

After  a  review  of  this  record  evidence. 
OSHA  has  determined  that  the  health 
evidence  for  the  toxidty  of  wood  dust 
cannot  be  aeparately  distinguished  for 
soft  wood  and  hard  wood.  In  addition.   • 
the  Agency  is  convinced  1^  the  many 
comments  from  wood  induiMry 
employers  that  most  operations  involve 
both  kinds  of  wood  and  are  performed 
on  the  same  machines  and  equipment 
and  in  the  aame  facility.  Hius.  any 
controls  installed  to  rnlnoe  exposores 
wotild  of  necessity  need  to  be  sufiicient 
to  reduce  airborne  dust  levels  to  the 
lower  of  the  two  limits  (i.e..  to  the 
proposed  wood  dust  liniit  of  1  mg/m^. 
According  to  the  Jnter-lndustry  Wood 
Dust  Coordinatiog  Committee: 

flJoqioaHiaa  of  a  ttaai  ofl  ag/ai^iar 
hardwood  daat  and  S  iag/w*far  softwood 
dust  effectively  irnsas  a  lioHt  of  1  aig/Bi'oa 
a  large  numlier  of  plants,  jnduding  those 
where  only  small  anxMuits  of  hardwood  are . 
used  (Ex.  3-748.  p.  3). 

Many  oommenters  took  exception  to 
the  review  of  the  health  effects  evidence 
for  wood  dust  presented  by  OSHA  in 
the  preamble  to  the  proposed  rule. 
Objections  were  raised  by  the  Inter- 
Inditttry  Wood  Dust  Coordinating 
<:ommittee  (Exs.  8-34.  3-748.  and  168). 
the  Appalachian  Hardwood 
Manufactiuers  (Ex.  3-626).  the  American 
Furniture  Manufactiuers  Assodation 
(Exs.  3-917  and  191).  the  Georgia-Pacific 
Corporation  (Exs.  3-955  and  183).  die 
Haidwood  Plywood  Manufacturing 
Assodation  {Ex.  3-911).  and  others. 

These  partidpants  criticized  many  of 
the  individual  studies  described  by 
OSHA:  some  conunenters  found  fault 
with  several  of  these  studies  on  the 
groimds  that  they  involved  British  or 
other  non-U.S.  woodworkers  (see.  for 
example.  Exs.  8-34. 191.  3-626.  and  3- 
917).  involved  only  a  small  number  of 
subjects  (see.  for  example.  Exs.  8-34. 
168.  and  191),  had  inconsistent  results 
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(m«.  for  •xample.  Ex.  8-34),  or  failed  to 
demonstrate  a  doae-retponae 
relatiooship  between  wood  duat 
expoaure  and  the  health  effect  of 
concern  (tee.  for  example.  Exa.  8-34, 9- 
626.  3-917,  and  191).  The  Inter-Induatry 
Wood  Duat  Coocdinating  Committee 
(IWDCC)  stated: 

rnha  obMfvaHoiia  in  the  European  atudiea 
are  not  lepteeentathre  of  oooditiona  in  U^ 
workplaoaa.  eapeciaUy  under  modem 
oondiUona.  .  .  . 

The  BngUak  and  other  European  experience 
doM  aol  provide  an  aocurale  predictive 
model  for  the  t"ri'it"fa  of  aaaal 
cancer.  .  .  .  The  exoeeeet  of  naaal  cancer 
obeervad  in  the  Earapeen  atttdtes  einply 
have  not  been  obeerved  in  the  United  States 
■I  any  tiow ...  (Ex.  3-748.  pp.  a,  Sa). 

OSHA  ayvea  with  the  fWDCC  that  the 
inddenc*  of  nasal  cancer  seen  In  the 
United  Statca  is  substantially  lower  than 
that  aeen  In  other  countriea,  particularly 
in  Great  Britain.  However,  the  Agency 
doea  not  ayee  that  exceaaea  in  naaal 
cancers,  and  particularly  of  naaal 
adenocardnomaa.  have  not  been 
obeervad  in  American  woodworkers. 
Several  U.S.  studies  have  rmorted 
exceaaea  in  nasal  cancer  risks  among 
employeea  in  the  wood  industries 
(Brinton.  Stone,  Blot  and  Fraumeni 
1076/Bx.  1-466;  Brinton.  Blot  Becker  e( 
al.  19e4/Bx.  1-467:  Viren.  Vogt  and 
Dixon  196t  and  Imbus  and  Dyson  1965. 
both  aa  dted  in  NIOSH  ig67a/Bx.  1- 
1006). 

In  reaponae  to  those  commenters  who 
argued  that  none  of  the  studies 
described  by  OSHA  presented  sufficient 
dose-response  data  to  be  used  as  a  baaia 
for  establiahing  a  limit  the  Agency 
emphasixes  that  it  ia  not  relying  on  any 
single  study  to  detennine  that  wood  dust 
presents  a  significant  risk  of  material 
health  impairment  Instead.  OSHA  is 
making  this  determination  on  the  basis 
of  the  findings  in  the  dotens  of  studies 
reporting  on  the  respiratory,  irritant 
allergic  and  cardnofenic  properties  of 
wood  dust  The  Agency  finds  the  results 
of  these  studies  biologically  plausible 
and  their  findings  reprodudble  and 
consistent.  It  la  tnie  that  aome  of  these 
studies,  like  all  human  studies,  have 
limitationa  of  sample  aize.  involve 
confounding  exposures,  have  exposure 
measurement  problems,  and  oflsn  do 
not  produce  the  kind  of  doee  response 
data  that  can  be  obtained  wtisn 
experimental  animals  are  sub)ected  to 
controlled  laboratory  conditions.  What 
the  large  group  of  studies  being  relied 
upon  by  OSHA  to  estabUah  the 
significance  of  the  risk  essodeted  urith 
exposure  to  wood  dust  do  show  is  that 
the  overall  weight  of  evidence  that  such 
expoaures  are  harmful  and  cause  lose  of 
functional  capadty  and  material 


impairment  of  health  ia  convincing 
beyond  a  reaaonablc  doubt 

The  induatry  atrongly  supported  a 
aingle  S-mg/m*  atandard  for  both  hard 
wood  and  soft  wood  dusts  (Bxs.  6-34. 3- 
626.  3-662.  3-624.  3-800.  3-116a  3-017. 
166),  183, 191, 60  and  attachments,  and 
3-911):  some  commenters  (Bxs.  3-6Sa 
104.  and  106)  argued  for  a  l-mg/m*  limit 
for  all  wood  dust  while  others  (Bxs.  3- 
065.  ISS,  and  163)  were  of  the  opinion 
that  the  nuiaance  dust  limit  of  10  mg/m* 
was  appropriate  for  wood  dust  The 
United  Petitionera  (Tr.  p.  U-Oi) 
strongly  endorsed  a  1-mg/m*  standard 
for  wood  dust  of  all  types  on  the 
grounds  Uiat  the  available  heehh 
evidmoe  deeriy  sopports  this  Umit 

OSHA  finds  diet  the  heeltfi  evidence 
in  the  rsoord  as  a  whole  does  not 
support  e  PEL  of  1  mg/m*  for  all  wood 
duata.  in  addition,  the  Agency  believea 
that  a  1-mg/m*  limit  would  presmt 
serious  problems  of  feasibility  for 
afiacted  parties  (see  SectioB  VH 
Summary  Eoonoraklmpact  and 
Regulatory  Flexibility  Analysis).  The 
Agsncy  also  finds  that  the  beeldi 
evidence  deeriy  faidicetes  thet 
oocupetional  exposure  to  erood  dust 
poses  e  siyiiflcent  risk  of  aiaterial 
beelth  impeirmsnt  at  ths  104Bg/m*(or 
particulate)  level  OSHA  concludes  that 
sstablishinganS-hourPBLofSmg/m* 
and  a  ISnninnte  Sm.  of  10  mg/m*  for 
ell  wood  dusts  (except  Western  rsd 
cedar)  will  substantially  reduce  diis 
significant  risk. 

The  final  rule  eatablisbss  an  6-liour 
TWA  PEL  of  2.5  mg/m*  for  Western  red 
cedar  wood  dust  based  on  its  uridely 
recognised  ability  to  cauae  immune- 
system-mediated  allergic  sensitizstion. 
Bvidenos  in  the  record  demoostrstes  the 
seriousnees  of  this  effect  A  study  by 
Brooks.  Edwards.  ApoL  and  Edwards 
(1060)  that  was  submitted  by  die  United 
Petitioners  (Ex.  62D)  reports  diet 

a  Ugh  prevalaaoe  of  oocepetiooal  asdma 
was  obeerved  among  woAers  expoeed  lo 
WRC  wood  dust  (Ex.  820.  p.  SIS). 

At  the  heering.  Dr.  Brooks  described 
occupational  asthma  as  follows: 

rniiera  sre  apaaow  of  the  brandiial  tubes, 
tliere  ia  rodaGad  air  flow  on  expiratioa 
.  .  .  (the  extaet  ef  wuca  depends)  on  tiie 
extent  of  the  expoeura.  and  also  .  .  .  oathe 
daratloa  of  the  exposara  .  .  .  aaa 
ooossqasnos  of  this  ssasMsatka  and  airway 
iniury  from  tiie  aenaltiratioa  and  tlie 
asthmatic  raoctioo  and  tiw  various 
biochemical  and  orilaiar  changes  that  occur. 
&ttn  develops  an  aaeocialed 
proesss  .  .  .  the  airways  develop  an 
inciaased  sensittvity  aad  an  increeaed 
bronchospastic  responsiveness  to  auny 
different  noo-apedfic  atiauilL  So  auch  ttiinga 
aa  cold  air.  duat  fumes,  gaaaa  that  are  nan- 
^ooUlc  aad  wouldn't  noimaUy  .  .  .  [aflactj 


most  individuala  (will  affect)  the  individual 
with  occupational  aathma.  And  it'a  (such) 
hyperreactive  airways  that  cause  individuala 
to  continue  to  have  diaablUty  and  lo  continue 
to  have  aymptoaaa  once  tlwy  leave  the  work 
place.  .  .  .  They  develop  thla  non-apedflc 
brandiial  hyper  reectlvity  wliich  may  laat  the 
rect  of  their  Ufa  (Tr.  pp.  12-330  to  12-S43). 

Some  commenters  (Exs.  6-34. 183.  and 
101)  opposed  dis  establishment  of  a 
seperete  PEL  for  Western  red  cedar. 
These  participants  argued  that  a  lower 
PEL  tor  wood  dust  gen««lly  would  be 
necessary  or  appropriate  to  addreee 
allergic  symptoms"  (Ex.  6-34.  Health 
Effects  Comments,  p.  6,  footnote  6). 
According  to  the  inter-Industiy  Wood 
Dust  Coordinating  Coounittee 
(nWDOQ: 

(F)revention  of  allergic  reactiona  ia  best 
achieved  by  good  hoosekeeping  meesuraa 
directed  apedflcally  at  tlw  allogenic  apodee 
(Ex.  S-34.  p.  8). 

Among  the  work  practices 
recommended  by  these  commenters 
firere  maintaining  clean  work  spacea. 
weering  protective  dothing.  and 
avokling  akin  contact  with  the  allergenic 
species  (Ex.  6-31  Healdi  Effects 
Comments,  p.  17). 

Althoudi  OSHA  sndorses  training, 
good  won  practioes.  end  the  use  of 
appropriate  protecttve  clothing,  the 
Agency  does  not  agrse  that  a  rsfhiosd 
PEL  for  Western  rsd  csdar  (WRC)  is 
lumeceeaaiy.  The  health  efhcta 
associated  with  occupational  exposure 
to  WRC  are  too  severe  not  to  be  ceuse 
for  concern,  in  addition,  there  is  good 
evidence  in  the  record  of  the  doee- 
response  relationriiip  between 
oocupetional  exposure  to  WRC  dust  and 
woodworkers'  asthma.  A  study  by 
Vedal  Chan-Yeung,  Enarson  et  al 
(Ifl66/Bx.  1-397)  shows  sudi  s 
relationship,  with  asthma  beginning  at  a 
WRC  level  of  3.4  mg/m*  and  a 
statistically  significant  reduction  in 
forced  respirstory  cspsdty  noted  in 
workers  exposed  to  2  mg/m*  WRC  dust 
or  more.  Harold  Imbus.  s  iriiysidan 
representing  the  nWDOC  stated: 

This  study,  small  though  it  may  be.  tenda  to 
auppori  doee  reaponee,  mad  a  threshold  level 
between  I  end  9.4  mg/m*far  the  protection  of 
effects  of  WRC  (Ex.  8-84.  p.  7). 

The  1060  study  by  Brooks.  Edwarda. 
Apol  and  Edwaids  found  a  dose-related 
relationahip  between  total  WRC  dust 
level  and  prevalence  of  asthma  in 
employees  in  {obs  with  the  greatest  dust 
expoeures.  The  Brooks  et  aL  study  found 
asthma  in  sero  percent  of  WRC  workers 
exposed  at  0.5  mg/m*i  however,  at  3.S6 
mg/m*.  this  percentage  roae  to  5  percent 

The  United  I^etitioners  submitted  a 
1068  paper  by  Goldamidi  and  Shy  diat 


found  that  there  is  a  clearly  defined 
asthma  syndrome  produced  by  WRC 
(Ex.  3-362).  OSHA  finds  these  studies 
convincing  evidence  of  WRCs 
allergenic  potential;  in  addition,  the 
Agency  believes  that  a  threshold  for 
occupational  asthma  exists  and  lies 
between  2  and  3.4  mg/m*.  Based  on  this 
evidence,  OSHA  concludes  that  an  6- 
hour  PEL  of  2.5  mg/m*  is  necessary  to 
protect  woricers  from  the  significant  and 
often  permanent  effects  of  immune- 
mediated  occupational  asthma 
associated  with  exposure  to  WRC  dust 
at  levels  above  this  limit  Several  record 
conunents  agree  that  a  separate  PEL  for 
WRC  dust  is  warranted  and  that  the 
threshold  level  is  as  described  above 
(see,  for  example,  Exs.  8-34  (Imbus 
review,  p.  6),  168,  and  191;  Tr.  p.  12-292: 
Tr.  pp.  12-317. 12-318,  and  12-320). 

Some  commenters  (Tr.  p.  12-316)  were 
of  the  opinion  that  many  other  woods, 
such  as  Douglas  fir,  pine,  red  and  white 
oak.  redwood,  walnut  spruce,  boxwood, 
cocobolo,  teak,  mahogany,  and  others, 
should  also  be  designated  by  OSHA  as 
allergenic  in  this  rulemaking.  However, 
OSHA  finds  that  as  Dr.  Imbus  of  the 
nWDCC  notes,  "it  is  imlikely  that 
species  other  than  WRC  are  responsible 
for  large  numbers  of  cases  of  respiratory 
allergies"  (Ex.  8-34,  Imbus  review,  p.  6). 
The  authors  of  the  Goldsmith  and  Shy 
(1988)  paper  concur 

Other  conunonly  used  woods  such  as  oak, 
birch,  redwood,  pine,  tealu  alder,  and 
hemlock,  produce  pulmonary  effects  that  are 
less  well  described  than  the  asthma 
responses  to  Western  red  cedar  (Ex.  3-362. 
p.  13). 

The  UWDCC  contends  that  at  the 
present  time,  there  is  "no  consensus 
even  as  to  which  spedes  shoidd  be 
considered  allergenic"  (Ex.  168).  OSHA 
concludes  that  other  species  are 
somewhat  allergenic.  The  evidence  in 
the  literature  does  not  indicate  that  any 
other  species  is  nearly  as  allergenic  as 


WRC  or  would  cause  nearly  as  high  a 
proportion  of  allergic  reactions  among 
exposed  woricers.  However,  the  Agency 
will  monitor  the  literature  on  these  other 
potentially  allergenic  spedes  so  that 
other  woods  with  demonstrably 
allergenic  properties  can  be  identified  in 
the  hiture. 

Based  on  the  evidence  presented 
above,  OSHA  is  establishing  a  PEL  of  5 
mg/m*  as  an  8-hour  TWA  and  10  mg/m* 
as  a  15-minute  STEL  for  hard  and  soft 
wood  dust  with  the  exception  of 
Western  red  cedar,  for  which  a  PEL  of 
2.5  mg/m*  (8-hour  TWA)  is  being 
established.  OSHA  concludes  that 
promulgation  of  these  exposure  limits 
will  substantially  reduce  the  significant 
risk  of  material  impairment  in  die  form 
of  pulmonary  dysfunction  (including 
changes  in  peak  flow,  interference  with 
mucociliary  clearance,  respiratory 
symptoms,  and  chronic  effects)  that  is 
assodated  with  exposure  to  wood  dust 
at  the  higher  levels  that  would  be 
permitted  in  the  absence  of  any  limit 

Conclusions  For  All  Respiratory 
Toxicants 

As  Table  CB-2  and  the  discussions 
above  show,  limits  for  the  respiratory 
toxins  have  been  established  to  control 
employee  exposures  to  or  below  the 
airborne  concentrations  of  these 
substances  that  have  been  assodated 
with  the  development  of  acute  or 
chronic  respiratory  effects.  For  most  of> 
these  substances,  the  evidence  is 
sufiident  to  identify  the  NOE  or  low- 
effect  levels  that  are  related  to  these 
effects  in  humans  or  animals. 
Accordingly,  OSHA  concludes  that 
maintaining  employee  exposures  at  or 
below  these  limits  will  greatiy  decrease 
the  likelihood  that  employees  will  be  at 
significant  risk  of  respiratory  effects 
when  they  are  exposed  to  these 
substances  in  the  workplace.  Because 
the  chronic  pulmonary  disease  caused 
by  exposure  to  toxic  dusts  is  often 


incapacitaling,  such  exposures  can 
effectively  end  the  working  life  of 
severely  affected  individuals.  Less- 
serious  pulmonary  disease  can  result  in 
lost  woikdays.  both  as  a  result  of  the 
assodated  symptoms  themselves  and  as 
a  consequence  of  increased 
susceptibility  to  respiratory  infections. 
The  effects  of  exposure  to  acute 
pulmonary  toxins,  such  as  ozone  or 
trimellitic  anhydride,  range  from 
reduced  lung  fimction  to  life-threatening 
pulmonary  edema.  OSHA  has 
determined  that  these  adverse 
pulmonary  effects  constitute  material 
impairments  of  health.  Lowering  the 
Agency's  former  limits  or  establishing 
limits  where  none  previously  existed 
will  substantially  reduce  these 
significant  occupational  risks. 

7.  Substances  For  Which  Limits  Are 
Based  on  Avoidance  of  Cardiovascular 
Effects 

Introduction 

For  seven  chemicals,  091A  is 
revising  or  establishing  limits  based  on 
their  adverse  effects  on  the 
cardiovascular  system.  Table  C7-1  lists 
the  former,  proposed,  and  final  Z-table 
limits  for  these  substances,  along  with 
their  CAS  numbers  and  HS  numbers. 
OSHA  is  revising  its  current  ceiling 
limits  for  two  substances  (ethylene 
glycol  dinitrate  and  nitroglycerin)  by 
replacing  them  with  lower  short-term 
limits.  OSHA  is  reducing  the  TWA-PEL 
for  carbon  disulfide  to  4  ppm  and  adding 
a  STEL  of  12  ppm.  For  one  other 
substance  (fluorotrichloromethane). 
OSHA  is  replacing  its  current  TWA-PEL 
with  a  ceiling  value;  for  1.1,2-trichloro- 
lZ2-tiinuoroethane,  OSHA  is  adding  a 
STEL  to  its  existing  8-hour  TWA.  The 
Agency  is  establishing  new  limits  for 
two  cardiovascular  toxins, 
chloropentafluoroethane  and  sodium 
azide. 

SaiJNG  OOOC  4S10-! 


TABLE  C7-1.   List  of  Substances  for  Which  Li  nits  Are  Based  on 
Avoidance  of  Cardiovascular  Effects 


H.S.  Nuaber/ 
Chcaical  Naae 


CAS  No. 


Foraer  PEL 


Proposed  PEL      Final  Rule  PEL* 


1070  Carbon  disulfide 


75-15-0 


1087  Chloropenta- 

fluorpe thane 

1170  Ethylene  glycol  . 
dinitrate 

1180  Pluorotrichloro- 
■ethane 

1290  Nitroglycerin 


1364  Sodiun  azide 


1403  1,1.2-Trichloro- 

1,2,2-trifluoro- 
ethane 


76-15-3 


628-96-6 


55-63-0 


26628-22-8 


20  ppn  TWA 
30  ppn  STEL 
(30  min) 
1 00  ppn  Ce  i 1 i  ng 


1  ng/n  Ceiling. 
Skip 


75-69-4       1000  ppn  TWA 


1  ng/n  Ceiling. 
Skin 


76-13-1       1000  ppn  TWA 


1  ppn  TWA 
10  ppn  STEL 


4  ppn  TWA 

12  ppn  STEL.  Skin 


1000  ppn  TWA  1000  ppn  TWA 

0.1  »g/n^  STEL  0.1  ng/n^  STEL. 

(20  nin)  Skin 

1000  ppn  Ceiling  1000  ppn  Ceiling 


0.1  ng/n"*  STEL 
(20  nin) 


0.1  ng/n*  STEL, 
Skin 


0.1  ppn  Ceiling   0.1  ppn  Ceiling. 

Skin 


1000  ppn  TWA 
1250  ppn  STEL 


1000  ppn  TWA 
1250  ppn  STEL 


•  OSHA's  TWA  linite  are  for  8-hour  exposures;  its  STELs  arc  for  15  ninutes  unless  otherwise 
specified;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  tine. 
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Description  of  the  Health  Effects 

Although  the  cardiovascular  system 
can  be  adversely  affected  in  many 
different  ways  by  exposure  to  toxic 
substances,  the  adverse  effects  caused 
by  exposure  to  the  seven  chemicals  in 
Table  C7-1  are  limited  to  three 
categories:  (1)  cardiac  sensitization;  (2) 
vasodilation;  and  (3)  atherosclerosis. 
Because  these  ejects  can  have 
potentially  disabling  or  life-threatening 
outcomes,  OSHA  has  determined  that 
these  effects  clearly  constitute  material 
impairments  of  health  and  functional 
capacity. 

Cardiac  sensitization  is  not  mediated 
by  the  immune  system  and  does  not 
cause  an  allergic  reaction.  Instead,  this 
form  of  sensitization  occurs  when  a 
chemical  "sensitizes"  the  heart  to  the 
effects  of  a  class  of  biological 
compounds  called  sympathomimetic 
amines.  The  physiological  action  of 
sympathomimetic  amines  is  to  stimulate 
the  heart  to  beat  faster.  The  hormone 
adrenaline,  also  called  epinephrine,  is 
an  example  of  a  sympathomimetic 
amine.  Adrenaline  is  normally  secreted 
into  the  bloodstream  when  the  body 
anticipates  an  increase  in  physical 
exertion,  such  as  occurs  when  someone 
is  frightened.  A  concentration  of 
epinephrine  equal  to  or  higher  than  the 
no-effect  level  for  this  substance  is 
necessary  to  increase  the  heartbeat  rate 
in  exi>osed  individuals.  The  eff'ect  of  a 
cardiac  sensitizer  is  to  lower  the  no- 
effect  level  so  that  the  heartbeat  rate  is 
stimulated  by  a  lower  concentration  of 
adrenaline.  The  region  of  the  heart  that 
becomes  sensitized  is  the  pacemaking 
and  conduction  system,  which 
determines  the  rtiythm  and  rate  of  the 
heartbeat.  Unregulated  or  unnecessary 
interference  with  this  region  of  the  heart 
can  result  in  arrhythmia,  an  abnormality 
in  the  rhythm  or  rate  of  the  heartbeat 
(Levy  1985/Ex.  1-210).  The  clinical 
consequences  of  an  arrhythmia  vary 
among  individuals,  e.g.,  a  young  person 
with  a  healthy  heart  may  not  be 
adversely  or  seriously  affected  by  an 
arrhythmia.  However,  fatal  arrhythmias 
have  occurred  in  healthy  young  people 
and,  in  older  people  or  in  individuals 
whose  cardiovascular  systems  have 
already  been  compromised,  arrhythmias 
can  cause  symptoms  of  cerebral  or 
myocardial  ischemia,  shock,  or 
congestive  heart  failure. 

Vasodilators  are  compounds  that 
cause  blood  vessels  to  expand,  resulting 
in  a  decrease  in  blood  pressure 
(hypotension)  and  a  decrease  in  the 
amount  of  blood  reaching  the  organs. 
Acute  hypotension  is  a  common  cause 
of  shock  [Harrison's  Principles  of 
Internal  Medicine,  10th  ed.,  Pelersdorf 


et  al.  1983).  Chronic  hypotension  may 
result  in  a  number  of  symptoms, 
including  lethargy,  weakness,  easy 
fatigability,  and  dizziness  or  faintness. 
Atherosclerosis  is  a  serious  disease 
produced  by  a  degenerative  process  in 
the  arteries.  Plaques  containing  lipids, 
complex  carbohydrates,  blood  products, 
and  calcium  form  on  the  inside  walls  of 
arteries,  usually  on  major  blood  vessels. 
These  plaques  are  also  called 
atheromas;  their  presence  makes 
arteries  narrower.  Depending  on  which 
arteries  in  the  body  contain  atheromas, 
different  clinical  consequences  may 
result;  these  include  renal  hypertension, 
stroke,  and  myocardial  ischemia 
(inadequate  circulation  of  blood  to  the 
myocardium)  (Balazs,  Hanig,  and 
Herman  1986/Ex.  1-176).  Some 
chemicals  can  enhance  or  accelerate  the 
formation  of  atheromas  and  thereby 
encourage  the  development  of 
atherosclerosis,  a  major  cause  of 
coronary  heart  disease. 

Dose-Response  Relationships  and 
Cardiac  Effects 

For  four  of  the  chemicals  in  Table  C7- 
1  (carbon  disulHde,  ethylene  glycol 
dinitrate,  nitroglycerin,  and  sodium 
-  azide),  the  final  rule's  limits  are  based 
primarily  on  health  surveys  and  case 
reports  indicating  that  occupationally 
exposed  workers  subjected  to 
concentrations  above  a  no-adverse- 
effect  level  experience  these 
cardiovascular  effects.  However,  human 
data  for  the  other  three  chemicals 
(chloropentafluoroe  thane, 
fluorotrichloromethane,  and  1,1,2- 
trichloro-,l,2-trifluoro-ethane)  are 
scarce.  For  these  chemicals,  limits  are 
based  on  the  results  of  studies  in 
laboratory  animals. 

Chemically  induced  cardiovascular 
disease  occurs  in  a  pattern  that 
corresponds  to  a  typical  effect-level 
dose-response  relationship:  that  is,  an 
exposure  level  and  exposure  duration 
exist  below  which  the  substance 
appears  unlikely  to  exert  an  adverse 
effect.  Thus,  the  limits  for  substances  in 
this  group  are  designed  to  maintain 
exposures  below  this  apparent  no- 
adverse-effect  level. 

The  following  discussions  describe 
the  record  evidence  and  OSHA's 
findings  for  some  substances  in  this 
group  and  point  to  the  seriousness  of  the 
cardiovascular  effects  associated  with 
exposure  to  these  substances. 
CARBON  DISULODE 

CAS:  75-15-0:  Chemical  Formula:  CS» 
H.S.  No.  1070 

OSHA's  former  limits  for  carbon 
disulfide  were  20  ppm  as  an  8-hour 
TWA,  a  30-minute  STEL  of  30  ppm,  and 


a  ceiling  limit  of  100  ppm  that  was  never 
to  be  exceeded.  OSHA  proposed 
revising  these  limits  to  1  ppm  as  an  8- 
hour  TWA  and  10  ppm  as  a  15-minute 
STEU  and  NIOSH  (Ex.  ft-47.  Table  Nl) 
supported  these  proposed  limits.  OSHA 
has  evaluated  all  of  the  evidence  and 
testimony  presented  in  the  record  and 
has  determined  that  a  4-ppm  8-hour 
TWA  limit,  a  12-ppm  STEL,  and  a  skin 
notation  are  necessary  to  reduce  the  risk 
of  cardiovascular  disease  and 
reproductive  effects  among  carbon- 
disulflde-exposed  woricers,  and  the 
Agency  is  establishing  these  hmits  for 
carbon  disulfide  in  the  fmal  rule.  The 
need  for  a  lower  limit  is  based  on 
evidence  that  exposure  to  carbon 
disulfide  presents  risks  of 
cardiovascular,  fetotoxic,  and 
neurological  material  impairment  of 
health. 

OSHA's  decision  to  promulgate  a  4- 
ppm  limit  rather  than  the  proposed  1- 
ppm  limit  is  principally  based  on  the 
feasibility  evidence  available  to  OSHA 
(see  Section  VII,  Technological 
Feasibility  and  Economic  Impact 
Assessment).  A  skin  notation  has  been 
added  because  there  is  evidence  that 
carbon  disulfide  can  cause  systemic 
toxicity  via  the  dermal  route.  Carbon 
disulfide  is  a  clear,  coloriess.  or  faintly 
yellow  liquid  with  a  strong,  disagreeable 
odor. 

OSHA's  proposal  to  reduce  the  limits 
for  carbon  disulfide  was  based  on  a 
number  of  human  studies  reviewed  bv 
the  ACGIH  (1986/Ex.  1-3)  and  NIOSH 
(1977b/Ex.  1-260)  that  suggested  that 
exposure  to  carbon  disulfide  levels 
between  10  and  40  ppm  was  associated 
with  an  excess  risk  of  coronary  heart 
disease  and  of  adverse  neurological 
effects.  These  reports  comprise  a  series 
of  studies  carried  out  on  carbon- 
disuinde-exposed  workers  in  Great 
Britain  (Tiller,  Schilling,  and  Morris 
1968/Ex.  1-92)  and  Finland  (Seppalainen 
and  Tolonen  1974/Ex.  1-100;  Tolonen  et 
al.  1975/Ex.  1-392;  Tolonen,  Nurminen. 
and  Hemberg  1979/Ex.  1-158).  The 
British  cohort  was  recently  followed  up 
by  Sweetnam  et  al.  (1987),  and  the 
Finnish  workers  have  been  followed  up 
by  Nurminen  and  Hemberg  (1985). 

The  study  by  Tiller  et  al.  (1968/Ex.  1- 
92)  of  British  rayon  workers  was  the 
first  to  relate  exposure  to  carbon 
disulfide  to  the  development  of  coronary 
heart  disease.  These  authors  found  that, 
among  men  employed  for  more  than  10 
years  in  the  rayon  industry  and  followed 
from  1950  to  1964.  those  exposed  to 
carbon  disulfide  had  death  rates  from 
coronary  heart  disease  more  than  twice 
the  rate  in  other  rayon  workers.  Thus, 
the  Tiller  et  al.  (1968/Ex.  1-92)  study 
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dMnottstrated  that  10  jraara  or  more  of 
exposur*  to  carbon  disulfids  was 
assodatad  with  a  significantly  eiavated 
risk  of  coronaty  dissasa. 

The  Unitad  Kingdoai's  thrsshold  Uoiit 
vahia  for  carbon  ^sulfida.  which  had 
been  20  ppoa  in  the  1980b.  was 
subsequently  reduced  to  lOppa  in  the 
1970b.  To  exaailne  the  effect  of  this 
reduced  limit  on  occupational  risk. 
Sweetnara  at  aL  (1997)  conducted  a 
follow-up  study  on  the  cohort  first 
described  by  TlUer  et  aL  (lOOa/Bx.  1-92). 
The  health  status  and  cause  of  death  for 
2,848  members  of  this  cohort  were 
ascertained  up  to  the  end  of  1992. 
Exposure  scores  repreeenting 
cumulative  exposure  to  carbon  disulfide 
were  developed  for  each  cohort 
member,  based  on  an  analysis  of 
personal  and  area  samplinf  results,  fob 
category,  and  time  spent  in  each  job 
category.  Sweetnam  et  aL  (1987)  found 
the  pattern  of  mortality  similar  to  that 
found  by  Tiller.  Schilling,  and  Mocris 
(1968/Bx.  1-92):  among  spinner 
operators,  who  had  the  highest  CS» 
exposures  of  any  fob  category.  73  deaths 
from  ischemic  heart  disease  (IHD)  were 
identined.  compared  with  4Z5  expected 
deaths  (SMR:>=172).  a  finding  that  was 
statistically  siyiificant.  A  statistically 
significant  trend  was  found  between 
cumulative  expoanre  since  first 
exposure  and  incidence  of  IHD 
mortality,  which  indicates  a  dose- 
related  effect.  A  second  (and  perhaps 
most  important)  finding  of  this  study 
was  that  recent  (or  current)  exposure  to 
cart>on  disulfide,  as  well  as  total 
cumulative  exposure,  were  both  risk 
factors  for  IHD.  The  authors  established 
this  assodatioii  by  examining  the 
relationship  between  IHD  mortality  risk 
and  each  worker's  total  CSi  expoaure  in 
the  two  years  preceding  death  or  the 
end  of  the  study.  The  third  result  of  this 
study  was  that  workers  with  current  CSt 
exposure  also  had  significantly  higher 
risk  than  workers  who  had  ceased 
exposure.  The  doee-related  relationship 
between  increased  IHD  mortality  risk 
and  recent  exposure  to  carbon  diisulfide 
suggested  to  the  authors  of  this  study 
that  the  effect  of  carbon  disulfide  on  the 
cardiovascular  system  was  direct  and 
reversible. 

Thus,  the  Sweetnam  et  al.  (1987) 
follow-up  determined  that  there  is  s 
relationship  between  the  risk  of  IHD 
mortabty  sind  increased  cumulative 
exposure  to  CS*.  Among  workers  who 
terminated  expoaure.  tiiis  risk  declined 
to  non-statistically-signincant  levels 
after  one  year  of  no  exposure.  However, 
risk  continued  to  be  elevated  among 
workers  who  continued  to  be  exposed  or 
who  had  not  been  exposure-free  for  a 


hill  year.  OSHA  taitcipfats  dw  findings 
of  this  important  sindy  to  indicate  diat 
cumulative  CSb  doaa  from  ttea  of  first 
expoaora  ia  a  risk  factar  for  IHD.  and 
that  this  elevated  risk  oontiBoes  unless 
exposure  is  tanninated.  That  is.  OSHA 
finds  that  worfcars  who  have  baen 
exposed  to  CSi  in  the  past  continue  to 
be  at  increased  risk  as  long  as  they  are 
expoeed  to  CSi,  even  when  their  recent 
exposure  is  to  lower  levels 
(approximately  10  ppm.  the  current  UX 
TLV). 

This  finding  was  confirmed  by 
Nurminen  and  Herabetg  (1985)  ia  their 
followHqi  study  of  343  Finnish  rayon 
workers  w^  hsd  been  exposed  to 
carbon  disulfide  for  at  least  five  years. 
Health  status  data  were  obtained  for 
these  woriiers  for  the  period  1967  to 
1982.  b  1972.  a  preventive  program  had 
been  instituted  that  included 
establishing  a  10-ppn  exposure  limit 
and  removing  workers  at  high  risk  of 
coronary  disease  from  continued 
exposure  to  carbon  disulfide.  Median 
exposiu«  levels  (largely  from  area 
samples)  for  the  period  1975  to  1980  did 
not  exceied  5  to  8  ppm.  and  third-quartile 
exposure  levels  did  not  exceed  10  ppm. 
These  levels  were  about  half  those 
reported  for  the  period  1987  to  1975. 

Nurminen  and  Hemberg  (1985) 
reported  a  4.7-fold  increase  in  IHD 
mortality  incidence  for  the  period  1987 
to  1972.  prior  to  the  establishment  of  the 
protective  measures  described  above. 
Five  years  after  these  measures  were 
instituted,  only  19  percent  of  the  cohort 
continued  to  be  exposed  to  carbon 
disulfide  (compared  to  53  percent  of  the 
cohort  exposed  in  1972).  liie  relative 
risk  for  the  first  seven  years  of  follow-up 
(1967  to  1974)  was  3.Z  compared  to  a 
relative  risk  of  1.0  for  the  last  eight  years 
(1974  to  1982).  The  excess  risk  of  IHD 
mortality  thus  declined  steadily 
throughout  the  follow-up  period:  this 
trend  was  statistically  significant.  The 

authors  concluded  that the 

cardiotoxic  effects  of  CSi  are  reversible 
in  the  sense  that  the  cessation  of.  or  a 
radical  decrease  in,  exposure  reduces 
the  risk  of  cardiovascular  mortality  to 
background  levels"  (Nurminen  and 
Hemberg  1966,  p.  34).  Thus,  the 
Nurminen  and  Hemberg  (1985)  study 
shows  that  reducing  exposure  levels 
below  10  ppm  (combined,  in  their  case, 
with  a  rigorous  medical  removal 
program  to  terminate  exposure  for 
employees  who  had  developed  signs  or 
symptoms  of  coronary  heart  disease) 
can  reduce  the  significant  risk  of  IHD 
mortality  to  baseline  levels. 

In  addition  to  NIOSH  (Exs.  8^7  and 
193).  the  AFL-CIO  (Ex.  194)  and  Dr. 
James  Melius.  Director  of  the  Division  of 


Occupational  Health  and  Bnvironmmtal 
Epidemiology  of  the  New  York 
Department  of  Health  (Ex.  152). 
supported  OSHA's  proposed  1-ppm  PEL 
for  carbon  disulfide.  However,  several 
rulemaking  participants  criticized  the 
studies  relied  on  by  OSHA.  primarily  on 
the  grounds  that  the  cohorts  in  which 
excess  deaths  from  cardiovascular 
disease  had  been  seen  included  workers 
who.  these  participants  argued,  were 
expoaed  for  many  years  to  levels  of 
carbon  disulfide  nioch  hi^ier  than  the 
10-  to  40-ppm  levels  generaUy  reported 
in  these  studies  (Exs.  3-747.  3-1158.  S- 
19. 8-45. 31, 125.  and  174:  Tr.  pp.  4-74  to 
4-107).  For  example.  Dr.  Ernest  Dixon,  a 
toxicokigy  consultant  for  the  Inter- 
Industry  Committee  on  Carbon 
Disulfide,  testified  as  follows  on  these 
studies,  which  were  also  relied  on  by 
NIOSH  to  determine  NIOSH's 
recommended  standard: 

The  NIOSH  document  presenls  •  recilatioa 
of  ttie  toxic  reviews,  nevroloxic  effects,  and 
the  varices  cardiovascular  studies  from 
chiefly  Scandinavia,  largely  epidemiologic 
studies  which  alteoipted  to  detetmine 
whetlier  or  not  isdwic  or  other 
cardiovascular  abaonualilies  caused  an 
excess  of  deatlu  amoog  woriters  exposed  lo 
elevated  levels  of  CSt-  Essentially,  all  of 
these  were  from  the  viscose  manufacturing 
industry. 

Air  sampling  for  cartwn  disulfide  in  the 
period  prior  lo  a  decade  ago  was 
cumbersome,  costly  and  took  a  long  time  for 
chemical  analysis.  As  cited  in  numerous 
other  leports.  the  practices  of  that  period 
were  to  otMain  area  rather  than  personal 
samples.  Work  practices  examined  in  ttie 
studies  were  such  that  llie  area  sample 
results  relied  upon  are  ttelieved  to  lunre 
significantly  underesfanated  (k>oth|  the  actual 
exposares  and  (the  fact)  that  there  were 
substantially  higher  expoaeres  than  have 
existed  in  more  recent  years. 

Accordingly,  many  of  the  woriiers  in  such 
studies  had  encountered  many  years  of 
greatly  higher  exposure,  especially  for  the 
earliest  period  of  their  exposure  (Tr.  p.  4-77). 

In  discussing  the  Tiller,  Schilling,  and 
Morris  (ig88/Bx.  1-92)  study.  Dr.  Dixon 
emphu^sed  that  the  coronary  mortality 
risk  of  viscose  production  workers  was 
not  reported  in  this  study  to  have  been 
elevated,  despite  the  fact  that  17  percent 
of  samplea  taken  in  production  areas 
exceeded  20  ppm.  However,  there  was  a 
substantial  excess  in  mortality  from 
cardiovascular  disease  aoiong  spinners, 
where  50  percent  of  area  samples 
exceeded  20  ppm  (Tr.  p.  4-80).  In 
addition.  Dr.  Dixon  pointed  out  that  the 
populations  studied  by  Vighani  (1954/ 
Ex.  1-103)  and  by  Seppalainen  and 
Tolonen  (1974/Ex.  1-100)  were  likely  to 
have  been  exposed  during  high-viscose- 
produclion  periods  at  the  time  of  World 


War  U.  w^en  exposures  were  higher 
than  in  later  periods. 

As  discuswd  above,  OSHA  believes 
diat  both  cumulative  exposure  and 
current  exposure  are  risk  factors  for  IHD 
among  CSt-expctted  workers;  the 
Agency  has  also  determined  duit  excess 
risk  continues  for  exposed  workers  as 
long  as  exposure  continues.  As  to  Dr. 
Dixon's  point  about  area  samples. 
OSHA  does  not  agree  that  it  is  possible 
to  infer  diat  eartier  area  samples 
underestimate  exposures.  It  is  common 
industrial  hygiene  practice  to  measure 
problem  areas  in  a  fodlity  to  determine 
where  additional  control  is  needed.  In 
addition,  there  is  no  way  of  determining, 
without  actually  taking  both  personal 
and  area  samples,  i^iether  the  results  of 
personal  sampling  would  in  fact  be 
higher  or  lower  ttian  area  samples  taken 
in  the  same  facility;  whether  breathing 
zone  samples  are  hi^ier  or  lower  than 
area  samples  depends  on  a  host  of 
factors,  including  die  positioning  of  the 
area  sam|rie  in  relation  to  the  source  of 
emissions,  the  location  of  the  worker  in 
relation  to  the  same  source,  and  the 
amount  of  time  the  worker  spends  in  the 
vicinity  of  the  emisssion  soiuce. 

The  Inter-Indnstry  Committee  on 
Carbon  Disulfide  sulmiitted  to  the 
record  a  recent  epidemiologic  stndy  by 
MacMahon  and  Monson  (1988/Ex.  125). 
The  study  cohort  consisted  of  10,418 
men  employed  between  1957  and  1979  in 
the  four  principal  U.S.  viscoae  rayon 
plants.  Tlie  mortality  status  of  the  oAort 
was  ascertained  up  to  mid-1963.  Cohort 
members  were  placed  into  general 
exposure  categories  acconfing  to  job 
tide;  diese  categories  were  highest, 
intermediate,  variable,  least  and  none. 
The  aud^ors  found  no  significant 
increase  in  overall  mortality  in  the  4,448 
employees  with  the  hi^est  potential  for 
CS*  exposure  compared  with  the 
mortality  among  3.311  employees  widi 
no  CSi  exposure.  However,  diere  was  a 
statistically  significant  excess  of 
arteriosclerotic  heart  disease  (ASHD) 
among  the  most  heavily  exposed 
workers  (242  deaths  versus  195.6 
expected).  No  dear  relationship  was 
observed  between  exposure  dmation  or 
latency  and  excess  ASHD  mortality; 
however,  die  data  suggested  diat  the 
risk  was  higher  among  employees 
exposed  to  CS*  for  15  or  more  years  and 
among  employees  hired  prior  to  1960. 

In  addition.  MacMahon  and  Monson 
(1968/Ex.  125)  found  a  statistically 
significant  increase  in  the  SMR 
(SMR=150)  for  ASHD  among  members 
of  the  cohort  who  had  been  exposed  to 
CSi  die  year  innnediately  preceding  the 
date  of  death  or  ^e  termination  date  of 
die  study  (Ex.  125.  Attachment  B.  Table 


7.  p.  702);  however,  tficre  was  no  general 
pattern  of  increased  ShOls  among  cohiKt 
members  whose  time  since  last 
exposure  exceeded  one  year.  This 
finding  is  consistent  with  die  results  of 
the  British  studies,  w^di  also  found  an 
increased  risk  of  heart  disease  among 
recently  exposed  employees  but  not 
among  employees  who  had  left  their 
jobs. 

The  Inter-Industry  Committee  on 
Carbon  Disulfide  interpreted  die 
MacMahon  and  Monson  (1988/Ex.  125) 
study  to  mean  that  U.S.  workers 
employed  since  1960  were  not  at  risk  of 
ASHD  (Tr.  4-96),  and  NIOSH  (Ex.  193. 
Comments  on  Carbon  Disulfide)  noted 
that  the  study  lacked  exposure  data. 
However.  OSHA  finds  die  results  of  die 
MacMahon  and  Monson  (1988/  Ex.  125) 
study  supportive  and  consistent  with 
those  of  the  British  and  Finnish  studies 
discussed  above.  First,  all  of  the  studies 
clearly  demonstrate  a  positive 
association  between  exposure  to  carbon 
disulfide  and  increased  risk  of  mortality 
bom  heart  d^ase.  Second,  studies  from 
all  three  countries  link  the  excess  risk  to 
cumulative  CSt  exposure.  Third,  die 
studies  from  all  t^ee  countries 
demonstrate  that  significant  risk  can  be 
substantially  reduced  or  eliminated  by 
reducing  or  stopping  exposure,  even 
after  a  considerable  CSi  dose  has 
accumulated  both  the  U.S.  and  British 
studies  report  a  significantly  increased 
risk  of  death  from  heart  disease  among 
workers  who  were  recendy  exposed. 
Ho*vever.  no  increased  risk  was  seen 
among  woiicers  whose  exposures  had 
ended  one  year  or  longer  prior  to  death 
or  the  end  of  the  study.  Moreover,  the 
Finnish  study  reported  steady  declines 
in  heart  disease  mortality  among 
workers  after  exposure  levels  were 
reduced  to  below  10  ppm  and  a  rigorous 
medical  screening  and  removal  program 
was  instituted.  These  findings  cleariy 
demonstrate  that  current  or  continued 
exposure  to  carbon  disalfide  at  the 
levels  piesendy  encountered  in  these 
facilities  is  as  important  a  risk  factor  for 
heart  disease  mortality  as  cumulative 
exposure. 

In  addition  to  evidence  diat  carbon 
disulfide  is  a  cardiovascular  toxin,  there 
is  a  substantial  body  of  evidence  that 
exposure  to  carbon  disulfide  presents  a 
fetotoxic  hazard  and  that  this  substance 
may  also  be  a  teratogen.  Some  of  the 
early  (pre-1977)  animal  data  on 
reproductive  effects  were  reviewed  in 
the  NIOSH  (1977b/Ex.  1-280)  criteria 
document  on  carbon  disulfide.  In  its 
posthearing  submissicm,  NIOSH  (Ex. 
193)  mentions  two  relevant  reports.  One 
by  Cai  and  Bao  (1981,  as  cited  in  Ex. 
193)  reported  increased  incidences  of 


menstrual  disturbances  and  of 
pregnancy  toxemia,  a  potentially  lethal 
condition,  in  rayon  workers.  These 
authors  also  presented  evidence  that 
CS*  can  cross  the  placental  barrier  and 
be  secreted  into  mothers'  milk.  The 
second  report  cited  by  NIOSH 
(Hemminki  and  Niemi  1982.  as  cited  in 
Ex.  193)  foimd  a  stgnificandy  elevated 
incidence  of  spontaneous  abortions 
among  women  employed  in  viscose 
rayon  facilities  in  Fhiland:  however, 
data  on  the  specific  CSt  exposure  levels 
were  generally  lacking. 

The  Rohm  and  Haas  Company 
submitted  a  summary  (Ex.  10-5)  of  die 
evidence  on  the  reproductive  toxicity  of 
carbon  disulfide  to  the  OSHA  docket 
this  information  shows  that  carbon 
disulfide  has  caused  fetal  deaths  and 
malformations  in  CSrexposed 
laboratory  animals.  Rohm  and  Haas  cite 
a  series  of  abstracts  by  Tabacova  and 
others  in  which  oral  administration  of 
CSt  to  female  rats  during  gestation 
produced  both  teratogenic  and  fetotoxic 
effects.  These  effects  were  magnified  in 
the  Ft  offspring  of  the  prenatally 
exposed  Fi  generation,  which  suggests 
that  CSi  has  a  multigenerational  effect 
that  continues  to  cause  malformations  in 
successive  generations. 

lones-Price  et  aL  (1964,  NTIS/PB84- 
192343)  found  boUi  maternal  and  fetal 
toxicity  in  CD  rats  exposed  orally  to  20a 
40a  or  600  mg/kg/d  CSt  during  days  6 
throu^  15  of  gestation.  No  d(we-related 
increases  in  the  incidence  of 
teratogenicity  were  observed,  fai  another 
report  jones-Price  et  aL  (1984.  NTIS/ 
PB84-192350)  found  significant  dose- 
related  increases  in  percent  resorptions/ 
litter,  percent  non-live  (dead  or 
resorbed)/litter,  and  percent  of  fetuses 
affected  (non-live  and  malformed)/litter 
among  New  Zealand  White  rabbits 
exposed  orally  to  25, 75.  or  ISO  mg/kg/d 
during  days  8  throu^  19  of  gestation. 
The  percentage  of  malformed  fetuses  per 
litter  increased  with  dose  and  was 
statistically  significant  at  the  highest 
dose  tested. 

fai  an  inhalation  study,  Hardin.  Bond 
Sikov  et  aL  (19ei/Ex.  1-699)  exposed 
rats  and  rabbits  to  20  or  40  ppm  CSt  for 
6.5  hours  per  day  during  days  1  throu^ 
19  (rats)  or  1  throu^  24  (rabbits)  of 
gestation.  No  embryotoxic  or  fetotoxic 
effects  were  noted  indicating  that  40 
ppm  is  a  no-effect  level  for  these  effects 
in  rats  and  rabbits.  According  to  the 
analysis  by  Rohm  and  Haas,  the  lowest- 
reported-effiect  level  (25  mg/kg/d) 
documented  by  Jones-Price  et  al.  (1984) 
for  rabbits  corresponds  to  an  equivalent 
airborne  exposure  of  58  ppnu  this 
lowest-reported-effect  leviel  is  in  close 
agreement  with  the  no-effect  level 
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repoiied  by  Hardin  et  al.  (19ei/Ex.  1- 
099)  for  the  same  specie*. 

OSHA  believe*  that  thi*  evidence, 
which  *how*  that  conaistent  fetotoxic 
and  teratogenic  effect*  are  associated 
with  exposure  to  carbon  disulfide, 
warrants  considerable  concern.  OSHA 
is  particularly  alarmed  at  the 
multigenerational  effect  of  CSi  exposure 
that  ha*  been  demonstrated  to  occur  in 
rat*.  Thi*  risk  of  reproductive  effects, 
combined  with  the  previou*Iy 
recognized  risk  of  cardiovascular 
di*ea*e.  have  convinced  OSHA  that  a 
aubstantial  reduction  in  the  PEL  for 
carbon  diaulflde  i*  clearly  juatified. 

Several  foreign  government*  and 
■tandard*-setting  organizations  have 
already  e*tabli*hed  8-hour  TWA 
expo*ur«  limits  for  carbon  disulfide  that 
range  from  1  to  10  ppm.  For  example. 
NIOiSH  has  recommended  a  1-ppm  TWA 
limit  for  thi*  *ubatance.  and  Rohm  and 
Haas  established  an  internal  limit  of  4 
ppm  as  an  8-hour  TWA  (Ex.  10-4S). 
Several  foreign  countries,  including 
West  Germany.  Italy.  Japan.  Sweden, 
and  Switzerland,  ctirrently  have  10-ppm 
limiU.  The  ACGIH  has  established  a  10- 
ppm  TLV  for  CSi:  however,  the  ACGIH 
limit  does  not  consider  any  of  the 
evidence  of  CSt's  fetotoxic  or 
teratogenic  effects. 

Based  on  the  evidence  in  the  record 
and  the  toxicological  literature.  OSHA 
concludes  that  4  ppm  is  a  reasonable 
and  prudent  level  at  which  to  establish  a 
revisetl  8-hour  TWA  PEL  for  carbon 
disulfide.  This  limit  should  provide  for  a 
substantial  reduction  in  the  significant 
risk  both  of  cardiovascular  disease  and 
adverse  reproductive  effects  associated 
with  CSi  exposures:  clearly,  these 
effects  constitute  material  impairmenta 
of  health  and  functional  capacity.  In 
addition,  because  of  the  seriousnes*  of 
the  effect*  a**ociated  with  exposure  to 
carbon  disulfide,  and  in  accordance 
with  the  policy  described  in  Section 
VI.C.17  on  short-term  exposure  limits. 
OSHA  finds  that  a  STEL  is  necessary  to 
ensure  that  the  8-hour  TWA  limit  is  not 
exceeded  during  operationa 
characterized  by  intermittent  exposures 
to  elevated  levels  of  C8i.  Rohm  and 
Haas  (Ex.  10-5)  has  established  an 
internal  guideline  of  12  ppm  as  a  short- 
term  limit  to  ensure  that  the  8-hour 
TWA  limit  is  not  exceeded,  and  NIOSH 
also  recommends  a  short-term  limit  to 
ensure  that  full-shift  exposures  are 
maintained  under  good  control.  In  the 
final  rule.  OSHA  is  accordingly 
establiahing  a  12-ppm  STEL  to 
supplement  tha  4-p|iin  TWA  PEL 

OSHA's  asaesament  of  the  feasibility 
of  this  limit  indicates  that,  under  normal 
operating  conditiona.  a  4-ppm  TWA  PEL 
and  a  12-ppin  STEL  are  generally 


achievable  by  using  engineering  and 
work  practice  controls:  respiratory 
protection  may  be  required  during 
certain  operations  in  rayon  and  sausage- 
casing  production,  such  as  maintenance 
tasks  or  opening  of  the  production  lines 
(see  Section  VII).  Specific  operations  for 
which  OSHA  will  accept  the  use  of 
respirators  include  the  following: 

•  Opening  windows  and  hoods  to 
change  spinerettes  (in  SIC  28): 

•  Opening  windows  and  hoods  to 
remove  fliament  bundles  (in  SIC  28): 

•  Effecting  product-line  changes  (in 
SIC  28): 

•  Unloading  xanthate  from  the 
baratte  (in  SIC  30); 

■  Aligning  strands  in  the  extrusion 
cabinet  (in  SIC  30):  and 

•  Manually  puncturing  casings  at  the 
extrusion  nozzles  in  the  cellulosic  food 
caaing  industry  (in  SIC  30). 

Thus.  OSHA  finds  that  the  TWA  and 
STEL  limits  being  established  in  the 
final  rule  are  feasible. 
CHLOROPBNTAFLUOROETHANE 

CAS:  70-1S-3:  Ch«inical  Fonnula:  QCFtCFs 
H.S.  NO.  1087 

OSHA  previously  had  no  limit  for 
chloropentafluoroethane  (PC-115).  The 
proposed  PEL  for  this  substance  was 
1000  ppm  as  an  8-hour  TWA,  and 
NIOSH  (Ex.  8^7.  Table  Nl)  supported 
the  proposal.  The  final  rule  establishes 
this  limit.  The  ACGIH  haa  a  TLV-TWA 
of  1000  ppm  for  this  coloriess.  odorless 
gas. 

Chloropentafluoroethane  is  an 
asphyxiant  at  high  concentrations.  In 
dogs  and  rats,  gastrointestinal 
absorption  following  intragastric 
intubation  has  been  shown  to  be 
minimal  (Terrill  1974/Ex.  1-1070; 
Clayton.  Hood.  Nick,  and  Waritz  1986/ 
Ex.  1-052).  Rata  exposed  to  800.000  ppm 
FC-115  with  20  percent  oxygen  for  four 
hours  showed  no  clinical  or 
histopathologic  effects  (Clayton.  Hood, 
Nick,  and  Waritz  IQOO/Ex.  1-052).  Rats 
and  guinea  pigs  showed  no  adverse 
clinical  effects  at  inhalation  levels  of 
8004)00  ppm  FC-115  in  oxygen  for  two 
hours  (Weigand  lOTl/Ex.  1-1102).  and 
guinea  pigs  exposed  to  200.000  ppm  FC- 
115  in  air  for  varying  intervals  up  to  two 
hours  also  exhibited  no  adverse  signs 
(Breen  and  Wallia  1963.  as  cited  in 
ACGIH  lOes/Ex.  1-3.  p.  133).  Rats,  mice, 
rabbits,  and  dogs  have  tolerated  six- 
hour  daily  exposures  of  100,000  ppm  FC- 
115  for  90  days  without  adverse  effects 
(aayton.  Hood,  Nick,  and  Waritz  1966/ 
Ex.  1-052).  and  laboratory  animala  have 
tolerated  doses  of  200.000  ppm  for  3.5 
hours  daily.  Ave  days  per  week,  for  four 
weeks  (Weigand  1971/Ex.  1-1102).  FC- 
115*s  potential  for  cardiac  sensitization 
caused  one  of  13  unaneathetized  dogs  to 


develop  cardiac  sensitization  after 
exposure  to  150.000  ppm  intravenously 
(Trochimowicz.  Azar.  Terrill,  and  Mullin 
1974/Ex.  1-448).  Several  other  studies 
indicate  that  unanesthetized  dogs,  rata, 
and  monkeys  receiving  dosages  of 
between  100.000  ppm  and  200.000  ppm 
may  show  increased  blood  pressure, 
accelerated  heart  rate,  myocardial 
depression,  or  altered  pulmonary  effects 
under  certain  conditions  (Belej  and 
Aviado  1975/Ex.  1-462;  Friedman. 
Cammarato,  and  Aviado  1973/Ex.  1-416; 
Aviado  and  Belej  1975/Ex.  1-616).  There 
were  no  reports  of  mutagenic, 
teratogenic,  or  carcinogenic  toxicities  in 
these  studies.  The  Agency  received  no 
comments  addressing 
chloropentafluoroethane,  other  than 
those  submitted  by  NIOSH. 

OSHA  is  establishing  an  8-hour  TWA 
permissible  exposure  limit  of  1000  ppm 
for  chloropentafluoroethane.  The 
Agency  concludes  that  this  limit  will 
protect  workers  from  the  significant  risk 
of  cardiac  effects,  which  constitutes 
material  impairment  of  health  and 
functional  capacity,  at  the  high  levels 
formerly  permitted  by  the  absence  of  an 
OSHA  limit. 
ETHYLENE  GLYCOL  DINITRATE 

CAS:  628-M-6:  Chemical  Fonnula: 

CHfNOiCHsNO. 
H.&  No.  1170 

NTTROCLYCERIN 

CAS:  55-63-0:  Chemical  Fonnula: 

CHtNOiCHNO.CHtNO> 
H.&NO.1290 

The  former  OSHA  PELs  for  ethylene 
glycol  dinitrate  (EGDN)  and 
nitroglycerin  (NG)  were  ceilings  of  1 
mg/m' with  skin  notations.  The 
proposed  PELs  for  these  substances 
were  20-minute  STELs  of  0.1  mg/m'.  and 
NIOSH  (Ex.  fr-47.  Table  Nl)  supported 
the  proposal  (which  was  based  on 
NIOSH's  reconunended  limito).  The 
ACGIH  (lOeO/Ex.  1-3)  has  established  a 
TLV-TWA  of  a05  ppm  (0.3  mg/m*)  for 
EGDN  and  a  TLV-TWA  of  0.05  ppm  (0.5 
mg/m^  for  NG,  both  with  skin  notations. 
In  the  final  rule,  OSHA  is  establishing 
15-minute  STELs  of  0.1  mg/m*  for  EGDN 
and  NG  and  retaining  the  skin  notationa 
for  these  substances.  EGDN  is  a 
yellowish,  oily,  explosive  liquid,  and  NG 
is  a  pale  yellow,  viscous  liquid. 

Most  occupational  exposures  to 
EGDN  actually  involve  mixtures  of 
EGDN  and  NG.  Because  EGDN  is  160 
times  more  volatile  than  nitroglycerin 
and  most  of  the  mixture*  of  these  two 
substances  used  in  industry  consist  of  60 
to  80  percent  EGDN.  the  adverse  effects 
associated  with  the  inhalation  of  the 
vapor*  from  *uch  mixture*  can  be 
attributed  primarily  to  EGDN. 
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Trainor  and  Jone*  (1966/Ex.  1-107) 
reported  that  expoaure  toEGDNiNG  at  a 
level  of  07  mg/m*  for  25  minutes  waa 
sufficient  to  produce  decreased  blood 
presaiua  and  a  ali^t  headache  in 
humans.  These  luttiors  ako  reported 
that  wotkais  at  a  munitioas  plant 
developed  headaches  when  expoaed  to 
EGDNIJG  coDcentrationa  between  Od 
and  0.53  mg/m*  (a36  mg/m*  average). 
Morikawa.  Muraki.  Quuna  et  al  (1967/ 
Ex.  1-55)  found  that  workers  in  an 
exploaives  plant  exposed  to  low 
concentrations  of  EGIWil  J4G  {0J0O&  ppm 
(approximately  0.5  mg/m^  waa  the 
highest  average  level]  had  a  much  higher 
incidence  of  abnormal  pulse  waves  than 
did  controls  (143  out  of  1,271  versus  0 
out  of  175).  Abnormal  pulse  waves  often 
indicate  a  clinically  significant  defect  in 
the  functioning  of  the  heart  and/or 
circulatory  system  (Braunwald  1978/Ex. 
1-1001). 

In  its  criteria  document  for  NG  and 
EGDN.  NIOSH  {1978h/Ex.  1-234)  refers 
to  a  report  of  a  dynamite  worker  who 
died  when  exposed  to  EGDN  JMG 
concentrations  between  0.3  and  1.4  mg/ 
m*.  as  well  as  to  another  report  of  two 
workers  who  died  suddenly  following 
exposure  to  EGONiNG  at  concentrations 
rangmsfron  1.7  to 2.7 mg/m*.  NIOSH 
(1078h7Ex.  1-234)  observed  that  skin 
absorption  may  have  contributed 
significantly  to  the  exposures  causing 
these  deaths. 

OSHA  received  several  comments  on 
EGDN  and  NG  (Exs.  3-661.  6-66, 121. 
190;  and  154).  These  commenters  raised 
two  issues:  die  technological  and 
economic  feaatbihty  of  ^  proposed 
limits,  and  the  strength  of  the  evidence 
and  significance  of  the  adverse  effects 
associated  with  exposure  to  EGDN  and 
NG. 

in  regard  to  die  issue  of  technological 
and  ecoDOBHC  feaatbihty,  wfaidi  was 
raised  by  ICl  Americaa,  Inc.  (Ex.  154) 
and  tte  Institute  of  Makers  of 
Exptoeives  (ME)  (Ex.  121).  OSHA  has 
reviewed  the  reoord  and  has  concluded 
that  exidodTB  Btannfactaier*  will  be 
able  to  aaeet  dieae  limits  dwough  a 
conabmatioii  al  equipenent 
improvoBenks  and  respiratory 
protection.  OSHA  believes  diat  if 
compliance  cannot  be  achieved  via 
engineering  controls  and/or  procesa 
improvementa,  air-sopplied  respirators 
with  qoick-rrieaae  coaplkigs  oonld  be 
used  to  achieve  the  final  rule's  limits. 
The  Agency's  rensoniag  is  discaaaed  in 
detad  in  die  Tedutological  Feaaihility 
section  of  tha  preaaaUe  (Section  VII]. 

On  the  second  point  addressed  l^ 
commenters.  the  meaning  of  the  health 
effects  observed  to  occur  in  connection 
witk  expoaure  to  EGON J4G.  die  IME 
states  thab 


(T)iic  NiOfiH  Crilctia  Document  relied 
upon  in  the  .  .  .  (praposal)  was  ttaaed  on 
outdated  mad  irrclevaat  infonnatiaiL  Its 
findings  are  based  on  expoeuia  eoaditioas 
and  data  that,  because  td  industry-initiated 
improvements,  was  not  reflective  of  tlie 
improved  eoaditioas  in  NG/ECDN- 
manufacturing  plants  ...  in  1878,  and  is  not 
reflective  of  the  greatly  improved  conditions 
prevailing  in  plants  at  the  present 
time  .  .  .  in<histry  hygiene  programs .  .  . 
(have)  eKmtnated  the  buft  of  .  .  .  workplace 
expoBare{sI  (Ex.  19a  p^  4). 

According  to  tke  IME.  OSHA's  proposal 
did  not  "ident^  any  aignificant  health 
risk"  of  EGONJW:;  expoaure  at  die 
former  PEL:  the  IME  aaaetta  that 
"headache*  are  transitory  pfaenomena 
which  poae  no  siyiificant  health  liak" 
(Ex.  190.  p.  5). 

OSHA  doea  not  ahare  die  ACE'S  view 
of  the  signiflcaaca  of  ciwmically  induced 
headaclws.  The  Agency  bebeves  that 
such  headaAc*  impair  performance. 
cause  pain  and  suffering,  affect  die 
safety  of  dw  victim  and  his  or  her  co- 
workers, and  oontribate  to  absenteeism. 
In  die  case  of  EGDN  J<iG-induGed 
headaches,  however,  headadies  have  a 
greater  aseaning:  they  are  an  eariy 
warning  of  vasodilation,  an  indicator  of 
systemic  tooddty.  OSHA  also  finds  the 
report  of  aa  EGTOtNG-mduced  death  in 
an  explosives  namifacturing  facility 
both  convincing  and  tnmUing.  The 
Agency  continues  to  be  persuaded  by 
the  evidence  in  the  Trainor  and  Jones 
(1966/Ex.  1-VV)  study,  die  NIOSH 
criteria  document  (19^/Ex.  1-234),  and 
the  Morikawa.  Muraki.  Ikoma  et  al. 
(ig67/Ex.  1-55)  study  that  die  healdi 
effects  associated  with  exposure  to  very 
low  levels  of  EGDN:NG  (i.e..  in  dw  range 
of  0.1  to  1.4  mg/m*)  are  acute,  may  occur 
after  brief  ejqioaares,  and  have  been 
shown  to  be  letbaL 

Accordii^  to  NIOSH  (Ex.  isa 
Caamenta  on  EGDNJ4G),  die  IS-minate 
0.1-mg/m*  limits  being  estaUiafaed  in 
the  final  rule  wiU  protect  against 
"angina  pectoris,  other  signa  and 
symptoms  of  cardiac  jscbemia  or  heart 
damage,  and  against  sudden  death .  .  . 
since  aU  of  these .  .  .  seem  to  be  related 
to  compensatoiy  vasoconstrictioD 
induced  hy  teptaXed  txposare  to  NG  or 
EGDN"  (Ex.  \SBi).  NIOSH  also  reports 
that  a  prelimmary  study  of  mortality 
resulting  from  keari  diseaae  and  oAer 
causea  among  NG  workers  by  Reeve, 
Bloom.  KitAy,  and  Smith  (1983a  and 
lOSab.  as  cit&d  in  Ex.  150)  suggests  an 
association  between  NG  exposure  and 
cardiovascular  diseaae  mortality:  at  the 
facilities  where  dus  increase  in 
cardiovascular  disease  occurred, 
exposures  were  beii^  maintained  near 
or  below  0.02.  ppm  (0.2  mg/ra^  (Ex.  ISC^. 


Hypotension  and  headadie  have  been 
observed  in  popiriatians  exposed  to 
EGONiNG  at  levela  betow  OS  mg/m*  for 
brief  periods  (25  minntes).  and  faitaKties 
have  occnrred  after  EGDNfilG 
exposures  at  concentrations  between  03 
and  1.4  mg/m*.  in  one  instance,  and 
between  1.7  and  2.7  mg/m*.  in  another. 
OSHA's  former  standard  was  1.0  mg/m^ 
since  worker  deaths  hare  occurred  at  or 
near  dm  level  OSHA  ia  eatabbaking 
short-term  hmits  for  EGDN  and  NG  et 
0.1  mg/m*  and  retaining  the  skin 
notations  for  these  substances  in  the 
final  rule.  OSHA  concludes  that  these 
limits  are  necessary  to  prevent  fetalities 
and  to  protect  against  the  significant 
risks  of  vasodilation  and  cardiac  effects 
associated  with  exposures  to  EGDN  JilG 
in  the  workplace.  The  Agency  has 
determined  that  the  cardiovascalar 
effects  caused  by  EGDN  JMG  represent 
material  in^iairments  of  health.  Because 
EGDNJ4G  is  readily  absorbed  throu^ 
the  skin  and  can  produce  systemic 
effects  by  this  exposure  route  (Tr.  pp.  9- 
149  to  9-150).  "OSHA  is  retaining  die  skin 
notations  for  both  substancea. 

FLUOROTRICHLOROMETHANE 
(TRICHLOROFLUORCMCTHANE) 

CAS:  75-6&-4:  Chemical  Fonnula:  0C1>F 
H.S  No.  1180 

Fluorotrichloromethane 
(trichlorofluoromethane),  also  known  as 
FC-11.  is  a  member  of  a  l&rge  family  of 
chemicals,  the  chlorofluorocarbons.  The 
former  OSHA  PEL  was  an  &-hour  TWA 
of  1000  ppm.  The  proposed  PEL  was  a 
ceiling  of  1000  ppm  and  NIOSH  (Ex.  8- 
47,  Table  Nl)  supported  the  proposal 
The  final  rule  establishes  this  limit  At 
ordinary  temperatures,  FC-11  is  a 
noncombustible.  colorless  liquid  or  gas. 

Inhalation  of  large  doses  of  FC-11  has 
caused  cardiac  sensitization  and  death 
in  humans.  Experimental  mice  that 
inhaled  aerosol  containing  10  percent 
FC-11  exhibited  cardiac  arrhythmias.  In 
the  same  study,  dog*  that  inhaled 
aerosol  containing  Z5  percent  FC-ll 
had  decreased  myocardial  function; 
monkeys  that  inhaled  an  aerosol 
containing  5  perceiri  FC-11  developed 
tachycardia  and  hypotension  [Drinking 
Water  aad  Health.  National  Research 
Council  1977). 

Exposure  to  5000  ppm  FC-11  has 
induced  cardiac  sensitizatioa  and 
arrhythmia  in  dogs  that  were 
intravenously  ii^ected  with  epinepbiine 
(Reinhardt  Azar.  MaxfiddL  Smith,  and 
MuUin  1971/Ex.  1-78).  Jenkina.  lanes. 
Coon,  and  Sie«el  (lOTO/Ex.  l-«5)  found 
that  fow  8petM»  oi  animals  (oaonkeys. 
dogs,  rats,  and  guinea  pigs)  suffered  no 
ill  effects  after  90  daya  at  oontiniiouB 
exposure  to  1000  ppm  c^  FC-11.  Other 
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than  thoM  •ubmilted  by  NIOSH.  OSHA 
received  no  conunents  on  FC-11. 

The  cardiac  Bensitization  exhibited  by 
FC-11-exposed  animals  is  an  acute 
effect.  OSHA's  former  1000-ppm  TWA 
PEL  would  permit  workers  to  be 
exposed  to  short-term  concentrations  of 
FC-11  that  are  sufficiently  high  to 
sensitize  the  heart  to  sympathomimetic 
amines:  OSHA  considers  this  effect  to 
be  a  material  impairment  of  health. 
Accordingly,  OSHA  concludes  that  at 
the  former  limit,  workers  are  at 
signiflcant  risk  of  experiencing 
arrhythmia.  Revising  this  limit  to  a  1000- 
ppm  ceiling  limit  will  substantially 
reduce  this  significant  risk  of  cardiac 
sensitization. 
SODIUM  AZIDB 

CAS:  2e82S-22-a;  Owiiiical  Formula:  NaNb 
HS.  No.  13M 

There  was  no  former  OSHA  PEL  for 
sodium  aside.  The  proposed  PCLs  were 
a  ceiling  of  0.1  ppm  as  hydrazoic  acid 
vapor  (HNi)  and  a  ceiling  of  0.3  mg/m* 
as  sodium  szide  (NaN,):  NIOSH  (Ex.  8- 
47.  Table  Nl)  concurred  with  the 
Agency's  selection.  The  final  rule 
establishes  this  limit.  In  addition,  a  skin 
notation  is  being  added  to  the  limit  in 
the  final  rule.  The  ACGIH  (198e/Ex.  1-3) 
has  ceiling  limits  for  sodium  azide  of  0.1 
ppm  (as  hydrazoic  acid  vapor)  and  0.3 
mg/m* (as  NaN*).  Sodium  azide  is  a 
colorless,  crystalline  solid. 

Sodium  azide  is  known  to  produce 
hypotension  in  laboratory  animals  and 
humans.  An  intravenous  dose  of  1  mg/ 
kg  was  reported  to  lower  blood  pressure 
in  cats  (Graham  1940/Ex.  1-109).  In  the 
1950s,  the  medicinal  usefulness  of 
sodium  azide  as  a  hypotensive  agent 
was  tested  in  30  hypertensive  patients. 
Their  hypertension  was  reduced,  but 
observed  side  effects  included 
headaches:  in  addition,  20  of  30  patients 
developed  increased  sensitivity  to 
sodium  azide,  necessitating  a  reduction 
in  the  dose  (Black.  Zweifach.  and  Speer 
1954/Ex.  1-163).  Hicks  (19Sa  cited  in 
ACGIH  1988/Ex.  1-3.  p.  533)  reported 
that  repeated  intraperitoneal  iniections 
of  5  to  10  mg/kg  in  rats  caused 
demyelination  of  nerve  fibers  of  the 
CNS.  Alben  and  Pager  (1972.  cited  in 
ACGIH  19ee/Ex.  1-3,  p.  533)  showed 
that  sodium  azide  formed  strong 
complexes  with  hemoglobin  and 
blocked  oxygen  transport  in  the  blood. 

Acute  inhalation  by  humans  of 
hydrazoic  acid  vapor  (which  forms 
when  sodium  azids  contacts  water) 
results  in  lowered  blood  pressure,  eye 
irritation,  bronchitis,  headache, 
weakness,  and  collapse  (Pairhall  et  aL 
1943/Ex.  1-130;  Graham  19W/Bx.  1-100). 
The  exposure  levels  that  produce  these 
effects  were  not  reported  by  these 


authors.  Haas  and  Marsh  (1970/Ex.  1- 
121)  reported  that  exposure  to 
concentrations  of  hydrazoic  acid  vapor 
as  low  as  0.5  ppm  "cause(d|  some 
discomfort  to  laboratory  personnel."  Dr. 
Hecker  of  Abbott  Laboratories  (Ex.  3- 
678)  commented  that  the  limit  for 
sodium  azide  should  include  a  skin 
notation,  and  Sax  and  Lewis  [Dangerous 
Properties  of  Industrial  Materials,  7th 
ed.,  1989)  report  the  dermal  LD^  in 
rabbits  to  be  20  mg/kg.  demonstrating 
that  sodium  azide  readily  penetrates  the 
skin  and  causes  systemic  poisoning. 
Grace  Ziem.  an  independent 
occupational  physician,  also  supported  a 
skin  notation  for  sodium  azide  (Ex.  46). 
in  the  final  rule.  OSHA  is  therefore 
adding  a  skin  notation  for  sodium  azide. 

Because  of  its  hypotensive  effect  in 
humans.  OSHA  concludes  that  ceiling 
limits  of  ai  ppm  (as  HNs)  and  0.3  mg/m* 
(as  NaNa)  should  be  established  for 
sodium  azide  to  reduce  the  significant 
risk  of  cardiovascular  and  irritation 
effects  posed  to  workers  at  the  levels 
formerly  permitted  by  the  absence  of  an 
OSHA  limit.  The  Agency  considers  the 
effects  associated  with  exposure  to 
sodium  azide  as  material  impairments  of 
health.  To  reduce  this  significant  risk 
substantially.  OSHA  is  establishing 
these  ceiling  limits  for  sodium  azide  in 
the  final  rule.  In  addition.  OSHA  is 
adding  a  skin  notation  to  the  PEL  to 
alert  employers  to  the  fact  that  sodium 
azide  readily  penetrates  intact  skin  and 
that  dermal  exposure  can  contribute 
significantly  to  overall  worker  exposure. 

1.1.2-TRlCHLORO-l,2,^ 
TRJFLUOROETHANE 

CAS:  70-13-1:  Chemical  Fonnula: 

CCltFCClF. 
>i&Na140S 

l,l,2-Trichloro-l,2.2-trifIuoroe  thane 
(FC-113)  is  a  member  of  the 
chloroHuorocarbon  family.  The  former 
OSHA  PEL  was  an  8-hour  TWA  of  1000 
ppm.  The  Agency  proposed  to  retain  this 
limit  and  to  add  a  STEL.  and  NIOSH 
(Ex.  8-47.  Table  Nl)  concurred  that 
these  limits  are  appropriate.  The  final 
rule  retains  the  8-hour  TWA  of  1000  ppm 
and  supplements  it  with  a  12S0-ppm 
STEL  The  ACGIH  has  ab  8-hour  TLV- 
TWA  of  1000  ppm  and  a  15  minute  STEL 
of  1250  ppm  for  PC-113.  FC-il3  is  a 
coloriess.  noncombustible  liquid. 

Cardiac  sensitization  following  the 
administration  of  epinephrine  is  the 
most  significant  effect  observed  aft  or 
exposure  to  FC-113.  Reinhardt,  MullLi. 
and  Maxfield  (1973/Ex.  1-114)  observt:  i 
that  10  out  of  29  dogs  exposed  to  5000 
ppm  FC-113  for  5  minutes  and 
simultaneously  injected  with 
epinephrine  developed  serious 
arrhythmias.  Similar  experiments,  in 


which  the  dogs  were  exposed  to  2000  to 
2500  ppm  of  this  substance  for  longer 
periods  of  time  (from  30  minutes  to  6 
hours)  and  simultaneously  administered 
epinephrine,  resulted  occasionally  in 
arrhythmia  (Aviado  1975,  as  cited  in 
ACGIH  igeo/Ex.  1-3,  p.  603).  However, 
when  the  experiment  was  repeated 
using  four  6-hour  exposures  to  1000  ppm 
in  conjunction  with  an  injection  of 
epinephrine,  no  arrhythmias  were 
observed. 

A  study  by  Stopps  and  McLaughlin 
(1967/Ex.  1-122)  of  human  volunteers 
revealed  that  exposure  to  2500  ppm  FC- 
113  for  1.5  hours  resulted  in  impairment 
of  psychomotor  performance  (described 
as  lethargy  and  inability  to  concentrate). 
This  effect  was  not  observed  at 
concentrations  below  2500  ppm.  Within 
the  first  one-half  to  one  hour  of  exposure 
to  2500  ppm  or  more,  subjects  reported 
subjective  sensations  including  loss  of 
concentration,  a  tendency  to 
somnolence,  and  a  feeling  of 
"heaviness"  in  the  head.  Dr.  Lawrence 
Hecker  of  Abbott  Laboratories  (Ex.  3- 
678)  commented  that  there  was  no  basis 
for  a  STEL  for  FC-113.  OSHA  does  not 
agree  with  Dr.  Hecker's  assessment 
because  the  results  of  the  Stopps  and 
McLaughlin  (1967/Ex.  1-122)  study 
described  above  demonstrate  that  FC- 
113  can  induce  subjective  effects  in 
humans  on  short-term  exposure.  Thus, 
OSHA  finds  that  a  STEL  is  necessary  to 
prevent  these  effects.  The  UAW  (Tr.  pp. 
7-67  to  7-60)  and  the  AFL-QO  (Ex.  194) 
supported  short-term  or  ceiling  limits  for 
FC-113  lower  than  the  proposed  STEL 

The  evidence  described  above 
demonstrates  that  FC-113  can  exert 
toxic  effects  at  levels  of  exposure 
comparable  to  the  levels  that  were 
formerly  permitted  by  excursions  above 
the  former  OSHA  TWA  limit  of  1000 
ppm:  such  levels  thus  pose  a  significant 
risk  of  cardiac  sensitization  to  exposed 
woricers.  The  Agency  considers  cardiac 
sensitization  induced  by  FC-113  as 
material  impairment  of  health  and 
functional  capacity.  OSHA  concludes 
that  a  STEL  of  1250  ppm  will  provide  a 
wider  margin  of  safety  against  cardiac 
sensitization  and  will  reduce  the  risk  of 
impaired  psychomotor  performance  by 
limiting  the  potentially  high,  short-term 
exposures  formeriy  permitted  by  the  8- 
hour  TWA  limit  alone.  The  final  rule 
establishes  limits  of  1000  ppm  TWA  and 
1250  ppm  STEL  for  l,1.2-trichloro-1.2,2- 
trifluoroethane  to  substantially  reduce 
the  significant  risks  associated  with 
exposure  to  this  substance. 

Conclusions 

Of  all  the  physiological  systems,  the 
Cfc.  diovascuiar  system  is  especially 
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vidnerable  to  occupational  hazards 
because  cardiovascular  diseases  are 
already  so  prevalent  in  our  society. 
According  to  Levy  (19e5/Ex.  1-210).  "an 
estimated  40  million  Americans  have 
some  form  of  cardiovascular  disease." 
The  major  risk  factors,  as  revealed  by 
epidemiology,  are  age,  male  sex. 
hypertension,  cigarette  smoking,  the 
existence  of  low-density  and  hi{^ 
density  i^asma  lipoproteins,  cholesterol 
and  diabetes  (Levy  19e5/Ex.  1-210). 
Many  American  workers  exposed  to  the 
cheinicals  grouped  on  the  basis  of  dieir 
cardiovascular  effects  have  one  or  man 
of  these  risk  factors  and  are  therefore 
particularly  susceptible  to  exposure  to 
cardiovascular  toxicants.  Althou^  the 
precise  interactions  among  these  risk 
factors  and  exposures  to  cardiovascular 
toxins  are  difficult  to  demonstrate  with 
accuracy,  few  would  aigue  that  they  do 
not  occur. 

OSHA  conchides  that  die  potential  fcM* 
cardiovascular  system  damage 
associated  with  exposure  to  these 


cardiac  sensitizers,  vasodilators,  and 
atherosclerosis-causing  substances 
poses  a  significant  risk  to  employees  in 
a  broad  range  of  woricplaces.  The  effects 
experienced  by  exposed  workers 
indude  arrhythmia,  low  blood  pressure, 
stroke,  and  blockage  of  the  flow  of 
blood  to  the  myocardium.  OSHA  has 
demonstrated  that  these  effects  clearly 
constitute  material  impairment  of  health 
and  functional  capacity.  Revising  or 
establishing  exposure  limits  for  ttiese 
cardiovasoilar  toxins  will  substantially 
reduce  these  significant  risks. 

&  Substances  for  Whidi  Limits  Are 
Based  on  Avoidance  of  Systemic 
Toiddty 

InUvduction 

For  a  number  of  substances.  OSHA's 
revised  limits  are  based  primarily  on 
evidence  that  exposure  is  assodated 
with  general  systemic  toxidty.  This 
group  of  substances  is  imique  among  the 
groupings  discussed  in  this  preamble  in 


that  no  single  oigan  system  can  be 
identified  as  the  target  of  low-dose 
exposure  to  these  chemicals.  Instead, 
these  substances  have  been  shown 
either  to  affect  several  oigan  systems 
simultaneously  or  to  cause  a  variety  of 
nonspedfic  adverse  signs  and  symptoms 
that  are  indicative  of  general  toxidty. 
Hie  34  substances  belonging  to  this 
group  and  their  CAS  numbers.  HS 
numbers,  and  former.  pn^HMed.  and 
final  rule  PELs  are  shown  in  Table  C8-1. 
OS1A  is  estaMishing  exposure  limits  for 
17  substances  in  this  group  that  were 
not  formeriy  regulated  and  retaining  the 
former  PELs  for  eigbt  substances  to 
which  STELs  are  being  added.  For  six 
substances.  OSHA  is  lowering  its  fomer 
8-hoiir  TWA  PELs.  For  two  substances 
that  formeriy  had  8-hour  TWA  PELs. 
OKiA  is  deleting  tfie  full  shift  limit  and 
replacing  it  with  a  short-torn  limit  or  a 
ceiling.  For  one  substance.  OSHA  is 
estal^hing  an  84iour  TWA  in  place  of 
a  former  ceiling  limit 

C0K4S1 


TABLE  C8-1.   Substances  for  Vfbich  Liaits  Are  Based 
on  Avoidance  of  Systeaic  Toxicity 


H.S.  MuBber/ 
Chesical  Naae 


CAS  No.     Foraer  PEL 


1005  Acetonitrile 


1006  AcetylsalicyJic 
acid  (Aspirin) 

1019  Aluainua 

(Welding  fuaes) 

1046  2-Butoxyethanol 


75-05-8    40  ppa  TWA 


50-78-2 


7429-90-5 


111-76-2     50  ppa  TWA. 
Skin 


1052  n-Butyl  glycidyl  ether   2426-08-6    50  ppa  TWA 


1067  Captan 


1088  beta-Chloroprene 


1109  Cyclohexylaaine 


1112  CylMxatin 


133-06-2 

126-99-8     25  ppa  TWA. 
Skin, 

108-91-8 

13121-70-5 


Proposed  PEL 


Final  Rule  PEL* 


20  ppa  TWA,  Skin 


5  ag/a"*  TWA 


5  ag/a**  TWA 


25  ppa  TWA, 
Skin 


25  ppa  TWA 

5  mq/w}   TWA 

10  ppa  TWA, 
Skin 

10  ppa  TWA 

5  ag/a^  TWA 


40  ppa  TWA 
60  ppa  STEL 

5  ag/a  TWA 


5  ag/a   TWA 


25  ppa  TWA. 
Skin 


25  ppa  '^WA 

5  mq/w?   TWA 

id  ppa  TWA. 
Skin 

10  ppa  TWA 

5  ag/a^  TWA 


1^ 

2 

:0 

M 
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TABLE  C8-1.   Substances  for  tfhich  Limits  Are  Based  on 

. 

Avoidance  of  Systeaic  Toxicity  (continued) 

H.S.  NuBber/ 

Cheaical  Nase                 CAS  No. 

Former  PEL        Proposed  PEL 

Pinal  Rule  PEL* 

J 

1113  Dichlorodi phenyl-        ,  50-29-3 

1  aq/*^  TWA,       1  ag/n^  TWA. 

1  ag/m^  TWA, 

i. 

trichlorocthane 

Skin             Skin 

Skin 

s 

i 

(DDT) 

■  ->    •           .  •   '  .   '  ■    •  .  -■  .' 

■  .  •-".   ,  ■ 

I 

1120  2-N-DibutylaBino-        102-81-8 

—       .       2  pps  TWA, 

2  ppn  TWA 

i 

•thanol 

,.    .     Skin        ' 

2 

-  •  "      . 

•                    '      ■     ..    . 

z 

p 

1139  Diqlycidyl  ether        2238-07-S 

0.5  ppn  Ceiling   0.1  ppa  TWA 

0.1  ppa  TWA 

1159  Ethanolaaine             141-43-5 

3  ppa  TWA         3  ppa  TWA 

3  ppa  TWA 

1 

• 

- 

6  ppa  STEL 

6  ppa  STEL 

<< 

1167  Ethylene  chlorohydrin    107-07-3 

5  ppa  TWA,        1  ppa  Ceiling, 

1  ppa  Ceiling, 

is* 

. 

Skin             Skin 

Skin 

1 

- 

1189  Olycidol                 556-52-5 

50  ppa  TWA        25  ppa  TWA 

25  ppa  TWA 

p 

i 

1198  Hexafluoroacetone        684-16-2 

0.1  ppa  TWA, 

0.1  ppn  TWA. 

» 

, 

Skin 

Skin 

1 

1207  Hydrogen  cyanide          74-90-8 

10  ppa  TWA,       4.7  ppa  Ceiling 
Skin             (10  ain) 

4.7  ppu  STEL, 
Skin 

§. 

• 

1210  Hydrogenated          61788-32-7 
terphenyls 

..             0.5  ppa  TWA 

0.5  ppa  TWA 

y 

• 

1 

i 

1 

1 

TABLE  Ce-I. 


Substances  for  Which  Li aits  Are  Based  on 
Avoidance  of  Systeeic  Toxicity  (continued) 


I 


H.8.  Nuaber/ 
Cheaical  Naee 


CAS  No.     Poraer  PEL 


Proposed  PEL 


Final  Rule  PEL* 


1223  2-Isopropoxyethanol 

1227  Isopropyl  qlycidyl 
ether 

1273  4. 4 '-Methylene  bis 
(2-chloroaniline) 

1317  Phenyl hydras ine 


1318  Phenyl phosph ine 


1321  Phosphine 


1330  Piperasine  dihydro- 
chloride 

1340  n-Propyl  nitrate 


1366  SodiuB  fluoroacetate 


109-59-1 


4016-14-2     50  ppa  TWA 


101-14-4 


100-63-0     5  ppB  TWA. 
Skin 


638-21-1 


7803-51-2    0.3  ppe  TWA 


142-64-3 


627-13-4     25  ppa  TWA 


62-74-8 


0.05  mq/u 
TWA.  Skin 


25  ppa  TWA 

50  ppa  TWA 
75  ppa  STEL 

0.02  ppa  TWA, 
Skin 

5  ppa  TWA 
10  ppa  STEL, 
Skin 


0.3  ppa  TWA 
1  ppa  STEL 

5  aq/*^  TWA 


25  ppa  TWA 
40  ppa  STEL 


0.05  ag/a  TWA 
0.15  ag/a^  STEL, 
Skin 


25  ppa  TWA 

50  ppa  TV'A 
75  ppa  STEL 

0.02  ppa  TWA, 
Skin 

5  ppa  TWA 
10  ppa  STEL, 
Skin 


0.05  ppa  Ceiling     0.05  ppa  Ceiling 


0.3  ppa  TWA 
1  ppa  STEL 

5  mg/a^  TWA 


25  ppa  TWA 
40  ppa  STEL 

0.05  ag/a^  TWA 
0.15  ag/a^  STEL, 
Skin 


i 
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TABLE  C8-].   Substances  for  Which  Liaits  Are  Based  on 

Avoidance  of  Systeaic  Toxicity  (continued) 


H.S.  NuBber/ 
Cheaical  Naae 


CAS  No.     Poraer  PEL 


1412  Triaethyl  bensene 

1416  Tungsten  Coapounds 

(insoluble) 

1417  Tungsten  Coapounds 

(soluble) 

1428  Vinyl idene  chloride 


1430  Welding  fuaes 

(Total  particulate) 

1437  Zinc  oxide  (Puae) 


25551-13-7 
7440-33-7 

7440-33-7 
75-35-4 


1314-13-2    5  ag/a  TWA 


Proposed  PEL 


25  ppa  TWA 


5  nq/m^   TWA 
10  ag/m^  STEL 


1  ag/a**  TWA 
3  ag/a^  STEL 

5  ppa  TWA 
20  ppa  STEL 


5  ag/a"*  TWA 


5  ag/a  TWA 
10  ag/a^  STEL 


1439  Zircon iua  coapounds     7440-67-7    5  ag/a  TWA       5  ag/a  TWA 

10  aq/a^  STEL 


Pinal  Rule  PEL* 


25  ppa 'TWA 


5  ag/a''  TWA 
10  ag/a*^  STEL 

1  ag/a^  TWA 
3.  mg/a^  STEL 


1  ppa  TWA 


5  ag/a  TVJA 


5  ag/a^  TWA 
10  ag/a^  STEL 


5  ag/a  TWA 
10  ag/a^  STEL 


•  OSHA's  TWA  liaits  are  for  8-hour  exposures:  its  STELs  are  for  15  ainutes  unless  otherwise 
specified:  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  tiae. 
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Description  of  the  Health  Effects 

For  aach  subslanca  included  in  this 
grouping,  limits  have  been  established 
to  protect  against  a  variety  of  adverse 
exposure-related  effects  thai  are 
manifested  at  multiple  target  organ  sites. 
In  some  instances,  the  nature  of  the 
toxic  effects  associated  with  exposure  is 
well-defined  and  clearly  understood  (for 
example.  CNS  depression,  histological 
organ  changes,  embryo-toxicity. 
methemoglobinemia,  conjunctivitis,  liver 
and  kidney  damage,  testicular  damage). 
Tha  effects  of  exposura  to  other 
substances  in  this  group,  however,  have 
been  demonstrated  only  by  such 


nonspecific  indicators  as  dizziness, 
respiratory  irritation,  hematuria,  chest 
tightness,  weight  loss  or  decreased  rate 
of  weight  gain,  lethargy.  loss  of  appetite, 
nervousness,  or  gastrointestinal 
disturbances.  Although  the  specificity  of 
the  systemic  effect  caused  by  exposure 
to  the  substances  in  this  group  may 
vary,  all  of  these  substances  have  been 
shown  to  be  biologically  active  in 
mammalian  species,  to  interfere 
significantly  with  biological  processes, 
and  to  impair  normal  organ  function. 

Table  CA-2  summarizes  the  toxic 
affects  reported  in  humans  and 
experimental  animals  that  support  the 
asUbliahmant  of  limits  for  these 


substances.  This  table  shows  the  variety 
of  adverse  health  effects  that  adoption 
of  the  final  rule's  limits  will  minimize  or 
prevent.  The  table  also  shows  that,  for 
the  vast  majority  of  substances  in  this 
group,  the  risks  of  exposure  have  been 
deHned  in  studies  of  humans  or  animals 
and  are  known  to  include  respiratory 
effects,  neurological  effects,  adverse 
effects  on  the  reproductive  system, 
organ  damage,  hematopoietic  effects, 
sensitization,  and  mucosal  irritation.  All 
of  these  effects  are  indicative  of 
generalized  systemic  effects  rather  than 
-localized  effects  occurring  at  the  site  of 
chemical  contact. 
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TABLE  C8-2.   Suimary  of  Adverse  Health  Effects  Reported  for 
Substances  Producing  General  Systeaic  Toxicity 


H.8.  HuBber/ 
Chttaical  Naae 


Effects  Reported 
in  HuBans 


Effects  Reported 
in  Aninals 


1005  Acetonitrile 


1006  Acetylsalicylic  acid 

f 


1046  2-Butoxysthanol 


1052  n-Butyl  qlycidyl  ether 


10€1   Captan 


Tiqhtness  in  chest; 
flushing  of  face 


Mucosal  irritation; 
respiratory  sensitization; 
internal  bleeding 


1019  AluainuB  welding  fuaes     No  data 


Mild  sensory  irritation 


Dernatitis;  skin 
sensitization 

Recurrent  urticaria 


Embryotox i c i t y ; 
.teratogenicity  at  maternally 
toxic  doses; 
liver,  blood  count  changes 

Teratogenicity   at    hicjli 
doses 


Respiratory  effects 

Severe  hemoglobinuria;  lung, 
kidney,  liver  changes; 

hemolytic  anemia;  increased 
osmotic  fragility  in 
erythrocytes 

Delirium;  depression 


Decreased  fertility  index 

in  males; 
polyploid  carcinoma  of 

duodenum 
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TABLE  C8-2.  Suimary  of  Adverse  Health  Effects  Reported  for 
Substances  Producing  Genera]  Systenic  Toxicity 
(continued) 


H.S.  NuBbcr/ 
Ch«aical  Na»« 


1086  Chloroprene 


Effects  Reported 
in  Husans 


CNS  depression;    ~. 

Iung«  liver,  kidney  injury; 

conjunctivitis;  necrosis  of 

cornea ; 
lowering  of  blood  pressure 


Effects  Reported 
in  Aninals 


Mininal  systemic  effects 


1109  Cyclohexylanine 


1112  Cyhcxatin 


Acute  toxicity; 
sensi  ti  sation 

No  data 


Mutagenic  and  reproductive 
effects 


c 


Microscopic  changes  in  liver, 
kidneys,  adrenal  .glands 


1113  D ichlorodi phenyl - 
trichloroethane 
(DOT) 


Mild  poisoning 


Cancer  of  liver,  lungs,  lymph 
systen 


1120   2-M-DibutylaBino- 
•thanol 


No  data 


Weight  loss;  elevated 
liver-  and  kidney-to- 
body-weight  ratios 


1139  Diglycidyl  ether 


Mucosal  irritation 


CNS  depression,  clouding 
of  cornea;  respiratory 
irritation;  hematopoietic 
effects 


TABLE  C8-2.  Suasary  of  Adverse  Health  Effects  Reported  for 
Substances  Prdducing  General  Systeaic  Toxicity 
(continued) 


H.S.  Nuaber/ 
Cheaical  Naae 


1159  Ethanolaaine 


1167  Ethylene  chlorohydrin 


1189  Glycidol 


1198  Hexaf luoroacetone 


1207  Hydro9*n  cyanide 


Effects  Reported 
in  Huaans 


Effects  Reported 
in  Aniaals 


No  data 


Liver  and  brain  daaage; 
aucosal  irritation; 
gastrointestinal  disturbances 

No  data 

No  data 


1210  Hydrogenated  terphenyls    No  data 


Cyanide  poisoning: 
weakness;  aucosal  irritation; 
col i  c ;  nervousness ; 
enlargeaent  of  thyroid 


Pulaonary,  hepatic,  and  renal 
lesions;  decreased  alertness; 
tenporary  weight  loss 

Respiratory  depression; 
liver  and  kidney  damage 


. Pneuaonitis;  enphyseno 

Renal  dysfunction; 
increased  lung  weight; 
testicular  daaage; 
heaatopoietic  effects; 
fetotoxicity 

Decreased  weight  gain; 
liver,  kidney  daaage; 
lung  changes* 

bronchopneumonia 

None  reported 
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TABLE  C8-2.  Sumnary  of  Adverse  Health  Effects  Reported ^or 
Substances  Producing  General  Systenic  Toxicity 
(continued) 


H.S.  NuBber/ 
Cheaical  Naae 


1223  2-l80propoxyethanoI 


Effects  Reported 
in  Huaans 


No  data 


Effects  Reported 
in  Aninals 


Anenia; 

henoglobinuria; 
lung  congestion 


1227  Isopropyl  glycidyl  ether    Mucosal  irritation 


Reduced  weight  gain; 
henoglobin  increase; 
enphysenatous  changes  in 

1 ungs ; 
CNS  depression 


-*s 


1273  4,4'-Bethylene-bis 

(2-chloroani 1 ine) 


Bladder  cancer; 
heaaturia 


'Cyanosis; 
■ethenoglobinenia; 
liver,  lung  tunors 


1317  Phenylhydrarine 


13)8  Phenylphosphine 


Skin  sensitisation 


No  data 


Aneaia;  irregular  growth; 
general  weakness; 
blood  vessel  tuaors 

Mild  heaolytic  anenia; 
testicular  degeneration; 
hind  leg  treaor; 
nausea;  loss  of  appetite; 
hypersensitivity  to  sound 
and  touch 
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TABLE  C8-2.  Suaaary  of  Adverse  Health  Effects  Reported  for 
Substances  Producing  General  Systeaic  Toxicity 
(continued) 


H.S.  Nuaber/ 
Cheaical  Naae 


1321  Phosphine 


1330  Piperacine  di hydro- 
chloride 

1340  n-Propyl  nitrate  ' 


1366  Sodiua  f luoroacetate 


1412  Triaethylbanscne 


1416  Tungsten  coapounds 
(insoluble) 


Effects  Reported 
in  Huaans 


Effects  Reported 
in  Aniaals 


Pulaonary  edeaa; 
gastrointestinal  disturbances; 
dizziness 

Skin  burns;  sensitization; 
asthaa 

No  data 


No  data 


Nervousness,  tension* 

anxiety; 
asthaatic  bronchitis; 
hypochroaic  aneaia 

Mo  data 


Respiratory  irritation 


No  data 


Cyanosis; 

aetheaog lobi neai a ; 
hypotension; 
respiratory  depression 

Fluctuation  in  growth  rate; 
tissue  changes 

CNS  depression 

Lyaphopen  i  a ;  neut  roph  ilia 


Gross  changes  in  liver  and 

spleen; 
lung  tissue  changes 
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TABLE  C8-2.  Suaaary  of  Adverse  Health  Effects  Reported  for 
Substances  Producing  General  Systeaic  Toxicity 
(continued) 


H.8.  Muaber/ 
Cheaical  Maae 


1417  Tungsten  coapounds 
(soluble) 


1428  Vinyl idene  chloride 


1430  Welding  fuaes 

(total  particulate) 

1437  Zinc  oxide  (fuae) 

1439  Zirconiua  coapounds 


Effects  Reported 
in  Huaans 


No  data 


No  data 


Pulaonary  irritation 


Metal  fuae  fever;  gastritis 


No  data 


Effects  Reported 
in  Aniaals 


Generalized  cellular 
asphyxiation;  colic; 
incoordination;  dyspnea 

Nasal  irritation;  liver  cell 
degeneration;  retarded  weight 
gain;  eabryotoxicity; 
kidney  adenocarcinoma 

Pulaonary  irritation 


No  data 

Toxic  effects  from 
zirconiua  tetrachloride 
due  to  liberation  of 
hydrochloric  acid 
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Do$e-Reapoiwe  RelaUmtMhipt  and 
Sytemic  BffactB 

As  Table  CB-2  tbows,  advene  toxic 
reactions  have  been  reported  to  occur  in 
humans  for  10  of  the  34  substances  in 
this  group;  thus,  for  more  than  half  of 
th«M  substances,  it  has  been 
established  condusively  diat  exposure 
is  associated  with  adverse  health  effects 
in  humans.  Experimental  animal  data 
comprise  the  principal  evidence  for  the 
toxicologic  action  of  the  remaining 
substances.  As  is  the  case  for  many 
substances  for  which  limits  are  being 
established.  a|q>arent  no-observed- 
effect  levris,  suiqtlemented  by  the  use  of 
appropriate  margins  of  protection, 
provide  the  basis  for  setting  limits.  The 
systemic  effects  caused  by  cxponm  to 
substances  in  this  groiq)  appear  to 
follow  an  NOE  dose-response  pattern. 
That  is.  as  intensity  and/or  duration  of 
exposure  decreases,  the  severity  of  the 
effect  on  organ  systems  also  decreases 
until  a  point  is  reached  (die  NOE  level) 
where  there  is  no  detectable  effect  at 
least  at  observable  levels,  aa  otgan 
systems.  No-effect  exposure  levels  have 
been  identified  in  humans  and  animals 
for  several  of  the  substances  in  this 
group:  where  no-effect  levels  have  been 
identified  (i.e.,  for  diglyddyl  ether  and 
phenylphospUne),  they  have  provided 
the  primary  basis  for  die  new  limits. 

In  infftff'y^  vdiere  no-effect  leveb 
have  not  bem  reported  (e.g.,  for  n-butyl 
glyddyl  ether,  trimediylbenzene,  and 
acetylsaUcylic  add).  OSHA  has  used 
safety  factors  and  expert  Judgment  to 
derive  an  NOB  value. 

The  following  discussions  describe 
die  recotl  evidence  and  OSHA's 
findings  for  these  systemic  toxicants 
and  present  a  summary  of  the  material 
impairments  <A  health  associated  with 
exposure  to  diese  substances. 
ACETONmULB 

CAS:  75-06-S;  Ghaiucal  Formula:  CHiCN 
HS.  No.  1006 

Aoetonitrile  is  most  widely  used  in 
industry  •»  a  qiedalty  sohrnt  and 
chemical  intermediate.  OSHA's  former 
occupational  exposure  limit  for 
aoetonitrile  was  a  lOi^m  8-hour  TWA. 
The  ACGIH  has  a  4IHipai  TLV-TWA 
with  a  e(H>pin  TLV-STIEL,  in  addition  to 
a  skin  notation.  OSHA  pnipoeed  to 
reduce  die  former  8-hour  TWA  PEL  to  20 
ppm  with  a  skin  notatioii:  this  was  the 
NIOSH  REL  and  NIOSH  concurred  widi 
die  pnqiosed  limH  (Ex.  h-V,  Table  Nl). 
However,  after  a  thorough  evaluation  of 
the  record  evidence,  OSHA  has 
conduded  that  the  AOGIH  limits  for  diis 
substance  will  provide  appropriate 
protection  against  aoetonitrile's 
systemic  toxidty.  Accordingly,  die  final 


rule  establishes  an  8-hour  TWA  of  40 
ppm  md  a  STEL  of  60  ppm,  without  a 
skin  notation,  for  aoetonitrile. 

In  animal  studies,  aoetonitrile  has 
been  found  to  be  embtyotoxic  and 
teratogenic  in  rodents  exposed  to  levds 
suffidendy  high  to  cause  maternal 
toxidty  (Berteau,  Levinskas,  and 
Rodwefl  10B2/EX.  1-17B;  Willhite  1983/ 
Ex.  1-43)..  A  13-week  inhalation  study 
conducted  by  dw  National  Toxiotriogy 
Program  (Huleton  Laboratories,  Inc. 
1963,  as  died  in  AOGIH  lOOe/Ex.  1-^  p. 
8)  found  pathdogical  dianges  in  the 
Uver  and  some  b4ood  changes  in  mice 
and  rats  exposed  to  concentrations  of 
400ppm  aoetonitrile. 

The  human  evidence  describing  the 
toxic  effiBds  associated  with  eiqiosure  to 
aoetonitrile  consists  of  a  rqxirt  by 
Pozrani,  Carpenter,  Palm  et  aL  (lOSO/Ex. 
1-106),  who  exposed  human  subjects  to 
acetonitrile  vapor,  and  a  case  repnt  by 
Amdur  (lOEO/Ex.  1-143),  wdio  described 
a  poisoning  incident  involving 
acetonitrile.  None  of  three  subjects 
exposed  to  40  ppm  for  four  houn 
reported  any  adverse  reqmnses  during 
the  ejqwsure  period,  but  one  subject 
experienced  tightness  xA  the  chest  a  few 
houn  after  termination  of  ejqwsure.  as 
well  as  a  cooling  sensation  in  die  lungs 
the  following  day.  None  of  die  subjects 
had  elevated  blood  cyanide  levds;  one 
subjed  showed  a  sli^tly  elevated 
urinary  thiocyanate  levd.  Pozsani  et  aL 
(lOSe/Ex.  1-106)  also  toBpoweA  two 
subjects  to  80  nmi  and  160  ppm  of 
acetonitrile  for  four  hours.  When 
eiqxwed  to  80  ppm.  subjects  reported  no 
adverse  response:  however,  at  160  ppm, 
one  subjed  experienced  slight  flushing 
of  the  face  and  chest  tidiness  a  few 
houn  after  eiqiosure  (Poszani, 
Carpenter,  Pabn  et  aL  lOSO/Ex.  1-106). 

In  addition  to  the  Pozzani  et  aL  (1950/ 
Ex.  1-106)  study,  NIOSH  (1978g/Ex.  1- 
282)  dies  a  report  by  Amdur  (196e/Ex. 
1-143),  who  investigated  an  incident  in 
whidi  16  painten  became  iU  (with  one 
deadi)  after  using  an  aoetonitrile- 
containing  material  in  a  confined  space. 
Amdur  (195e/Ex.  1-143)  reported  no 
further  incidents  after  adequate 
ventilation  was  installed  and 
acetonitrile  levels  were  maintained  at 
about  17  ppm.  NIOSH  conduded  that 
exposure  to  40  ppm  may  have  produced 
ffiiniiiMil  effects  and  diet  no  observable 
effects  were  pniduced  at  17  ppm 
(NIOSH  1978g/Ex.  1-262.  p.  97). 
Therefore.  NIOSH  recommended  that 
exposure  not  exceed  20  ppm  as  a  10- 
hour  TWA.  Other  than  the  comment  by 
NIOSH  (Ex.  8-17).  no  comments  were 
received  on  diis  substance. 

OSHA  has  carefully  reevaluated  the 
evidmce  of  acetonitiile's  toxidty  to 
detennine  the  appropriate  permissible 


exposure  limits  to  esteUish  in  the  final 
nde.  The  Agency  conchides  that  die 
evidence  in  humans  suggests  that  no 
advene  effects  are  experienced  at  long- 
term  exposures  of  40  ppm  and  diat  a 
short-term  limit  of  60  ppm  will  provide 
protection  against  the  facial  flushing 
auKl  chest  tidiness  experienced  by 
wotken  exposed  for  several  houn  to 
levels  above  diese  concentratiotts.  in 
addition,  in  accordance  %ndi  die  policy 
on  skin  notations  enunciated  in  Section 
VLC18.  OSHA  is  not  indnding  a  skin 
notation  for  acetonitrile  in  the  final  rale 
(the  dermal  lA*  in  rabbits  is  12S0  mg/ 
kg). 

In  die  final  rale,  OSHA  is  dierefore 
retaining  its  existing  O^iourTWA  for 
acetonitrile  and  adding  a  STEL  of  60 
ppm  to  proted  against  this  substance's 
systemic  effects.  The  Agency  condudes 
that  these  limits  will  fwevent  die 
significant  risk  erf  acute  illness  (and,  in 
one  case,  death)  observed  in  worken 
CKpoteA  to  excessive  short-terra 
exposures  of  acetonitrile:  the  Agency 
finds  that  these  healdi  effects  deariy 
constitute  material  impairments  of 
healdi.  In  die  proposaL  OSHA 
spedficaUy  requested  information  on 
the  feasibility  of  achieving  the  proposed 
limit:  no  comments  were  received,  and 
OSHA  accordingly  assumes  that  the 
final  rule's  limits,  wdiich  are  higher  than 
the  limit  proposed,  are  feasible. 
ACETYLSAUCYLIC  ACID  (ASPIRIN) 

CAS:  50-78-2:  Chemical  Fonmila: 

CI1^000CtH«C00H 
RS-NalOOe 

There  was  no  former  OSHA  exposure 
limit  for  acetylsalic^ic  add.  The 
ACGIH  has  a  TLV  of  5  mg/m*as  an  8- 
hour  TWA.  The  prtqiosed  PEL  was  5 
mg/m'as  an  8-honr  TWA.  NIOSH  (Ex. 
8-47.  Table  NI)  coocun  widi  diis  limit 
and  this  is  the  limit  established  by  the 
final  rule.  AcetylsaUcylic  add  is  a  white 
crystal  or  powder  that  is  essentially 
odorless  aind  has  a  sUghdy  Utter  taste. 

Hie  work  of  O'Brien  (1986/Ex.  1-47) 
rqxir^  that  a  normal  therapeutic  dose 
of  600  mg  aqriiin  will  interfere  with 
platelet  aggregation  in  subjects  exposed 
for  a  period  off  five  days  or  more.  Hart 
(1947/Ex.  1-137)  also  reported  diat  ISO 
mg  is  die  smallest  oral  dose  of 
acetylsalicylic  add  that  will  produce 
this  effect  UiqinUished  data  from  die 
Dow  Chemical  Company  (dted  in 
ACGIH  19e8/Ex.  1-3.  p.  10)  indicate  diat 
aspirin  coooentrations  exceeding  100 
mg/m'are  tolerated  except  for 
occasional  skin  irritation.  However,  no 
data  are  available  on  the  long-term 
effecta  on  organ  systems  of  inhalation 
exposure  to  aspirin.  Secondary  sources 
report  that  aspirin  is  an  acute  irritant  to 
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the  gastric  muooM  and  reapiratocy  tract 
No  comnwnts  other  than  that  by  NIOSH 
(Rx.  5-47)  were  received  on  this 
•ubetanca. 

In  the  final  nil*.  OSHA  i*  eatablUhing 
an  S-hour  TWA  of  5  mg/m*  for 
acetylsalicyUc  acid.  The  Agency 
concludes  that  this  reduced  limit  will 
protect  worker*  from  experiencing  the 
adverse  blood  effects  and  aastric  and 
raspiralory  Irritation,  which  constitute 
material  Impairments  of  health  that  ar* 
potentially  associated  with  exposur*  to 
this  substance  at  the  previoualy 
uncontrolled  levels. 
ALUMINUVI  (WELDING  FUMES) 

CAS:  7429-00-5:  Ghwnica]  Fonuila:  A1 
HA.  No.  1019 

OSHA  formerly  had  no  permissible 
exposure  limit  for  aluminum  weldiM 
fumes.  The  propoeed  PEL  was  S  oag/m*. 
which  is  consistent  with  th*  ACCttI 
limit.  The  final  rule  promulgate*  an  8- 
hour  TWA  for  aluminum  welding  fume* 
of  S  mg/m*.  meaaured  a*  aluminum. 
N106H  (Ex.  S^7.  Table  Nl)  concur* 
with  this  UmiL 

OSHA  received  t¥ro  coalmen  ts 
pertaining  to  aluminum  welding  fumes. 
The  first  commenter  (Ex.  L3-1390) 
sought  clarification  as  to  whether  the 
term  "aluminum  welding  fiimes"  refers 
to  slumlnum  fumes  or  to  the  gases  and 
fumes  usually  aaaodatad  with  aluminum 
welding,  such  as  otooe.  nitrotts  gsssa. 
carbon  monoxide,  and  carbon  dioxide. 
The  second  commenter.  the  Specialty 
Steel  Industry  of  the  United  Statea  (Ex. 
3-829).  obiacted  to  the  establishment  of 
s  permissible  exposure  limit  for 
aluminum  welding  fumes  because,  in 
this  commenter's  opinion,  no  scientific 
evidence  was  cited  in  the  proposal  to 
indicate  that  expoeure  resulted  in 
deleterious  effects  (Ex.  3-829.  p.  8). 

The  PEL  sddreases  the  aluminum 
fume  that  is  released  in  the  welding 
process:  this  limit  is  being  established  to 
keep  the  total  aluminum  particulate 
concentrations  low  enough  to  prevent 
aluminum  particle  accumulation  in  the 
lungs.  Ho«vever.  to  the  extent  either  that 
other  toxic  substances  or  materials  are 
released  in  the  welding  process  or  that 
conditions  are  conducive  to  the 
formation  of  toxic  gases,  employers 
must  pay  attention  to  the  permissible 
exposure  limits  for  these  substances  as 
welL  For  example,  in  Appendix  B  of  the 
1967-88  Thnmhoid  Limit  Valuet  and 
Biological  Bxpomtn  Indicet  ( ACX«IH 
1987/Ex.  1-18).  die  ACCIH  states  that 
"reactive  metals  and  alloys  such  as 
aluminum  and  titanium  are  arc-welded 
in  a  protective,  inert  atmosphere  such  as 
argon.  These  area  create  relatively  little 
fume,  but  an  intenae  radiation  which 
can  produce  osone"  (ACGIH 1987 /Ex.  1- 


18k  Appendix  &  p.  42).  In  such  an 
instance,  employers  would  be  required 
to  meet  the  oiooe  limits  established  in 
this  rulemaking  (ai  ppm  TWA  and  03 
ppm  STEL)  as  well  as  the  PEL  for 
aluminum  welding  fumes. 

The  ACGIH  states  that  "most  welding, 
even  with  primitive  ventilation,  does  not 
produce  exposures  inside  the  welding 
helmet  above  5  mg/m*.  That  which  doe* 
*  *  *  ahould  be  oaotroHed"  (AOGIH 
1987/Bx.  1-18,  AppendU  &  p.  43).  In 
thoae  rare  in*tanca*  whare  tiaternal 
helmet  axpoMire*  do  exceed  5  mg/m*. 
employee*  are  at  risk  from  the  irritant 
effects  of  hot  metal  fumes,  wrhich  enter 
the  lung  deeply  and  accumulate. 

Because  «vorken  expoeed  to  aic 
welding  fume*  have  previously  not  been 
protected  by  a  permiaaible  exposure 
Umit  OSHA  i*  eetabUshiiv  a  PEL  of  5 
mg/m*TWA  for  these  fimies  (meesured 
in  the  breathing  looe  of  the  welder):  the 
details  of  the  appropriate  poaitioning  of 
the  sampler  should  be  determined  on  the 
basis  of  guidance  in  the  PMd 
OperationM  Manual  (OSHA  1984).  This 
is  consistent  with  a  past  06H  Review 
Commission  decision  (8  06HRC 1046). 
The  Agency  concludes  that  this  limit 
will  protect  welden  and  other  worken 
in  the  vicinity  of  the  welding  from 
experiencing  the  significant  irritatioo 
potentially  associated  with  inhalatioa  of 
theae  fnmies:  OSHA  finds  the  respiratory 
irritation  caused  by  exposure  to  these 
fumes  constitute*  a  material  health 
impairment 
raUTOXYFTHANOL 

CAS:  11 1-79-2:  Ghemical  Fonnela: 

CJVOQWSWM 
Ha  Na  1049 

OSHA'a  former  permiaaible  expoaure 
limit  for  2-butoxyethanol  one  of  the 
family  of  sulMtanoes  known  as  the 
^ycoi  ethers,  was  SO  ppm  as  an  8-hour 
TWA.  with  a  skin  notation.  The  ACGIH 
has  a  limit  of  25  ppm  TWA.  also  with  a 
skin  notation,  for  this  coloriess  liquid 
with  a  mild  ether  odor.  The  propoeed 
PEL  was  25  ppm  as  an  8-hour  TWA.  and 
this  limit  is  established  by  the  final  rule. 
The  skin  notation  is  retained.  NIOSH 
(Ex.  8-47.  Table  Nl)  conou*  with  the  25- 
ppm  limit  for  2-botoxyethanoL 

2-ButoxyethaDol  has  long  been  known 
to  be  toxic  with  early  studies  indicating 
that  a  single  seven-hour  exposure  to  700 
ppm  was  lethal  to  laboratory  animals 
(Werner.  Mitchell  Miller,  and  von 
Oettingen  1943a.  as  cited  in  ACGIH 
1988/Ex.  1-3.  p.  71).  Expoaures  near  the 
lethal  level  caused  systemic  toxicity  in 
the  form  of  hemoglobinuris  and  lung, 
kidney,  and  liver  changes.  Carpenter. 
Pozxanl.  Weil,  and  associates  (1966/Ex. 
1-303)  reported  hemolytic  anemia  and 
increased  fragility  of- the  red  blood  cells 


in  rats  repeatedly  expoeed  to  2- 
butoxyethanol  at  320  ppm  for  five 
weeks.  However,  repeated  exposure  for 
12  weeks  at  400  ppm  was  only  slightly 
Iniurious  to  dogs  (Werner,  MitcheU. 
Miller,  and  von  Oettingen  1943b.  as 
cited  in  ACGIH  1968/&1. 1-3.  p.  71). 

Humans  appear  to  be  less  susceptible 
to  butoxyethianol  poisoning  than 
experimental  animals.  In  humans, 
several  single  8-bour  exposures  at  levels 
of  200  ppm  and  100  ppm  cauaed  urinary 
excretion  of  butoxyacetic  add:  diese 
subjects  experienced  irritation  and 
discomfort  after  these  exposures 
(Carpenter.  Pmxani.  W^  at  aL  19S8/Ex. 
1-303).  A  recent  study  has  confirmed 
that  the  increased  erythrocyte  osmotic 
fragility  observed  in  rats  exposed  to 
many  of  the  glycol  ethers  is  a  very 
sensitive  indicator  of  toxicity  and 
correlates  widi  the  development  of 
hemoglobinuria  at  hi^ier  exposure 
levels  (Moffett  Unnett  and  Blair  1978^ 
as  cited  in  ACGIH  1968/Ex.  1-^  p.  71). 
These  findings  indicate  that  the  no- 
effect  level  in  animals  is  approximately 
25  ppm.  The  ACGIH  suggests  that  2- 
butoxyethanol's  toxicity  may  be  more 
likely  to  occur  as  a  result  of  skin 
absorption  than  as  a  consequence  of 
inhalation  (ACGIH  198e/Ex.  1-3.  p.  71). 

The  Indqiendent  Lubricant 
Manufacturera  (Ex.  3-830)  objected  to 
the  establiahment  of  a  PQ.  for  2- 
butoxyethanol  on  the  basis  of  a  25-ppm 
no-effect  level  in  animals,  particularly 
when  the  evidence  suggests  that  humans 
may  be  less  susceptible  than  animals  to 
the  effects  of  this  substance  (Ex.  3-830, 
p.  5).  In  response  to  this  comment 
OSHA  notes  that  Patty's  Industrial 
Hygiene  and  Toxicology  (3rd  rev.  ed.. 
CLaytcMi  and  Clayton  1982)  states  that 
"the  lowest  concentration  of  ethylene 
glycol  butyl  ether  vapor  considered  to 
be  unpleasant  and  therefore 
disagreeable  was  40  ppm"  (Vol  2C  p. 
3939).  This  level  is  below  OSHA's 
former  PEL  of  SO  ppm.  and  the  Agency 
thus  believes  that  its  former  standard   . 
for  2-butoxyethanol  was  too  high. 

OSHA  concludes  that  the  former  PEL 
of  SO  ppm  was  insuffidenUy  protective 
against  the  risk  of  2-butoxyedianors 
irritant  hematologicaL  and  other 
potential  systemic  effects,  which 
constitute  material  health  impairments. 
The  limit  of  25  ppm  induded  in  the  final 
rule  will  reduce  this  significant  risk  to  a 
level  below  that  at  which  these  toxic 
effects  have  been  observed  in  animala 
and  humans.  This  lower  limit  will  also 
prevent  the  discomfort  experienced  by 
workers  at  exposure  levels  of  40  ppm. 
The  skin  notation  is  retained  because  of 
2-butoxyethanol's  ability  to  be  absorbed 
dermally  in  toxic  quantities  (2- 
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butoxyethanol's  dermal  LDm  in  rabbits 
is  490  mg/kg  [RTECS 1988]). 
n-BUTYL  GLYODYL  CTHHt 

CAS:  2428-06-8;  Chemical  Fonnula: 

CAOCHiCHiOH 
H.S.NalOS2 

The  former  OSHA  limit  for  n-butyl 
glycldyl  ether  was  SO  ppm  as  an  8-hour 
TWA.  The  ACGIH-recommended  TLV  is 
25  ppm:  NIOSH  has  recommended  that 
occupational  exposure  to  n-butyl 
glyddyl  ether  not  exceed  5.6  ppm  as  a 
15-minute  short-term  level  The 
proposed  PEL  was  25  ppm  as  an  8-hoar 
TWA.  and  the  final  rule  promulgates 
this  limit.  n-Butyl  glyddyl  ether  is  a 
clear,  colorless  liquid. 

OSHA's  former  PEL  of  SO  ppm.  which 
was  adopted  bom  the  AOGDf  s  1968 
TLV  list  was  baaed  on  a  Dow  Chemical 
Company  report  (dted  in  AOGIH  1986/ 
Ex.  1-3)  that  showed  that  repeated 
appbcations  of  n-butyl  glyddyl  ether  to 
the  skin  of  humans  causied  irritation  and 
sensitization:  at  the  time,  the  ACGIH 
conduded  that  a  limit  of  50  ppm  would 
prevent  these  irritant  responses. 
Subsequently,  the  ACGIH  reduced  the 
TLV  to  25  ppm.  noting  that  die  50-ppm 
limit  was  only  13  times  lower  than  the  8- 
hour  LCm  (670  ppm)  reported  for  this 
chemical  in  rats,  and  that  a  wider 
margin  of  protection  was  desirable. 

The  NIOSH  limit  of  &8ppm  was 
recommended  in  the  Institute's  June  1978 
criteria  document  on  glyddyl  ediera 
(NIOSH  1978d/Ex.  1-232).  lU*  limit  was 
based,  in  large  part  on  mutagenk 
studies  conducted  in  microbial  and 
mammalian  test  systems,  as  well  as  on 
some  evidence  for  other  membera  of  the 
glyddyl  ether  family  dwwing  that 
exposure  is  assodated  with  testicular 
atrophy  and  hematopoietic 
abnormalitie*  in  laboratory  animals. 
After  pntdication  of  its  Critoia 
Document  NIOSH  received  a 
confidential  report  prepared  for  the 
Shell  Devekl|BBent  Company  by 
Anderson  et  al  (1957,  as  dted  in  ACGIH 
1966/Ex.  1-3.  p.  81).  who  had  conduded 
a  rat  inhalation  study.  In  this  research, 
rats  were  exposed  to  38  ppm.  75  ppm, 
150  ppm.  or  300  ppm  n-butyl  glyddyl 
ether  for  seven  houra  daily,  five  days 
per  week  for  10  weeks.  Atrophic  testes 
were  found  in  5  of  10  rats  eigxMed  to  300 
ppm.  very  small  testes  were  found  in  1 
of  10  rats  exposed  to  150  ppm,  and 
patchy  atrophy  was  found  in  the  testes 
of  1  of  10  rats  exposed  to  75  ppnL  No 
effects  were  observed  in  rats  exposed  at 
38  ppm.  Based  on  this  additional 
evidnice.  NIOSH  reaffirmed  ito  REL  for 
n-butyl  glyddyl  ether  in  a  current 
intelligence  buUetin  (NIOSH  1978p.  as 
dted  in  ACGIH  1966/Ex.  1-3,  p.  81). 


The  Worken  Institute  for  Safety  and 
Healdi  (WISH)  and  the  AFL-aO 
submitted  posthearing  comments  on  n- 
butyl  glyddyl  etiier  [TExb.  116, 194). 
These  commenten  opposed  OSHA's 
proposal  to  adopt  the  ACGIH  TLV  for 
this  substance  on  the  basis  of  the 
reproductive  study  published  in  a 
NIOSH  cm  (discussed  above)  which 
shows  testicular  atrophy  in  exposed 
laboratory  animals.  According  to  WISH: 

OSHA's  review  of  this  snbstaace  in  tlie 
praponl  attenqits  to  state  that  the  2S  ppm 
AtXDi  level  is  pcotectivv  against  these 
reproductive  effects  because  a  no-effect  level 
of  38  ppm  was  observed  (Ex.  118). 

WISH  found  this  condusion 
unjustifiable  because  of  the  short 
exposure  period  (10  weeks)  used  in  the 
study  establishing  die  NOEL  for 
reproductive  effects  and  because 
considerable  uncertainty  always 
surrotmds  no-efiied-level  studies.  In 
addition.  WISH  pointed  out  that 
"fertility  in  rats  is  less  sensitive  to 
certain  testicular  effects  than  human 
fertility"  and,  therefore,  that  this  animal 
is  not  the  best  predictor  of  human 
reinnDductive  effects  (Ex.  116).  In 
reqranse  to  these  comment*.  OSHA 
wislues  to  clarify  that  the  Agency  did  not 
intend  to  imply  in  the  proposal  diet  die 
25-ppm  limit  would  protect  against  all 
risk  of  possible  reproductive  effects.  In 
fact  the  proposal  merely  noted  that  25 
ppm  was  below  the  no-effed  level  for 
reproductive  effects  in  rats,  llie  Agency 
agrees  with  WISH  that  the  use  of  a 
longer  exposure  period  in  the  Anderson 
et  al.  (1957.  as  dted  in  ACGDi  ig66/Ex. 
1-3,  p.  81)  reproductive  study  might  have 
established  a  lower  NOEL 

However,  based  on  the  existing 
evidence  for  reproductive  effects  linked 
to  n-botyl  glyddyl  ether  exposure, 
OSHA  condudes  that  reducing  the  PEL 
from  50  ppm  to  25  ppm  will  substantially 
reduce  die  significant  risk  of  diese 
reproductive  effect*  and  will  also 
proted  woricera  against  the  irritatimi 
and  sensitization  effects,  all  of  which 
constitute  material  health  impairment 
caused  by  exposure  to  this  dbemical 
The  Agency  notes  that  NlOSH's  REL  of 
5.6  ppm  (ISnninote  STEL)  is  based  on 
the  result  of  in  vitro  testing  in  bodi 
microbial  and  mammalian  systems; 
extensive  extrapolation  is  required  to 
predid  effects  in  humans  on  these 
bases.  The  final  rule  establishes  a 
permissible  exposure  limit  of  25  ppm 
TWA  for  n-butyl  ^ddyl  ether. 
CAPTAN 
CAS:  133-08-2:  Chemical  Fonnula: 

HJS.  No.  1087 

OSHA  did  not  formeriy  regulate 
captan.  The  ACGIH  has  a  TLV-TWA  of 


5  mg/m*  for  this  substance,  which  is  a 
white,  crystalline,  odoriess  solid.  The 
proposed  PEL  was  an  6-hour  TWA  of  5 
mg/m*.  and  the  final  rule  promulgates 
this  limit 

Skin  applications  of  900  mg/kg  captan 
produce  skin  irritation  in  experimental 
animals.  Long-term  feeding  studies  did 
not  reveal  adverse  effects  in  dogs  fed 
captan  in  the  diet  at  levels  of  100  mg/ 
kg/ day  for  66  weeks  or  in  rats  fed  1000 
mg/kg/day  for  two  yeara  (Martin  1971/ 
Ex.  1-1161:  Spencer  1968,  as  dted  in 
ACGIH  1986/Ex.  1-3.  p.  96).  Male  mice 
showed  decreased  fertility  at  levels  of 
50  or  100  mg/kg/day  for  five  days 
(Collins  1972/Ex.  1-8S3). 

Studies  on  the  mutagenidty  of  captan 
indicate  that  the  substance  acts  as  an 
alkylating  agent  and  induces 
chromosome  rearrangements  in  rats  and 
point  mutations  in  Neurospora  cmssa 
(E)wtein  and  Legator,  as  dted  in  ACGIH 
lOOe/Ex.  1-3,  p.  96).  Legator  and 
colleagues  (1989,  as  dted  in  ACGIH 
1966/&C  1-3,  p.  68)  reported  that  captan 
concentrations  of  10  fig/ml  inhibited 
DNA  in  human  embryo  cells,  and 
concentrations  of  1.5  fig/ml  produced 
chromosomal  abeiratimu  in  the  somatic 
and  germ  cells  of  kangaroo  rats.  Animal 
evidence  concerning  the  carcinogenicity 
of  captan  is  contradidory,  although  hi^ 
doses  caused  significant  inddences  of 
polyploid  carcinoma  of  the  duodenum 
and  adenomatous  polyps  in  mice  (NCI 
1977a,  as  dted  in  ACGIH  1986/Ex.  1-3. 
p.  96). 

Some  captan-exposed  individuals 
experience  skin  irritation  (Spencer  1968. 
as  dted  in  ACGIH  1986/Ex.  1-3.  p.  96). 
A  case  of  recurrent  urticaria  caused  by 
captan  exposure  has  beoi  repcMled  and 
confirmed  (Cray  1973/Ex.  1-894).  and 
captan  caused  high  reactivity  when 
administered  in  a  battery  of  patch  tests 
(Rudner  1977/Ex.  1-967). 

NIOSH  (EX.  6-47.  Table  N6A)  concura 
with  the  limit  being  established,  but 
notes  that  captan  could  be  classified  as 
a  potential  occupational  carcinogen.  No 
other  comments  were  received  on  this 
substance. 

In  the  final  rule,  OSHA  is  establishing 
a  PEL  of  5  mg/m*  TWA  to  proted 
worken  exposed  to  captan  from  the 
significant  risk  of  exposure-related  skin 
irritation,  reproductive  effects, 
mutagenidty.  and.  peihaps. 
carcinogenidty.  all  of  wdiich  constitute 
material  health  impairments.  The 
Agency  condudes  that  this  limit  will 
substantially  reduce  these  significant 
risks. 
CHLOROFRENE 

CAS:  12B-0B-S:  Chemical  Formnla: 

CHiKXaCHOIt 
HS.  No.  1068 
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Th*  foniMr  06HA  Umit  for  beU- 
chloropraiM  waa  an  ft-boor  TWA  ot  IS 
ppm.  with  a  ikln  ootatkiB.  Tha  ACGIH 
haa  a  lO^pn  TLV-TWA.  with  a  lUn 
notatkMi.  and  NKMH  (1977c/Bx.  1-277) 
raoommendad  a  Uoilt  of  1  ppm. 
maaaured  ovar  a  ISnainuta  pariod.  Hm 
pcopoaad  PEL  waa  an  S-boor  TWA  of  10 
ppoi.  and  tha  Bnal  nila  aatabllahaa  this 
limit  and  raUina  tlia  akin  notation. 
NI06H  (Bx.  8-«7.  TaUa  Nl)  ooocun  tfiat 
thia  limit  is  approprlata.  Chloroprane  ia 
a  oeloriaaa.  hi^ily  flammabia  liquid. 

Tba  ACGIH  raooounanded  a  raduction 
in  tba  TLV  for  chloroprane  from  2S  ppm 
to  10  ppm  in  ion.  baaad  on  a  raviaw  of 
tha  world  litaratuia  by  Trochimowici. 
who  praparsd  tha  1880  ACGIH 
documentatian.  and  by  Rainhardt  (198a 
aa  cited  In  ACGIH  1088/Bx.  1-9.  p.  135). 
Rainhardt  oondudad  that  thara  waa  no 
evidence  Indicating  that  the  former  2ft- 
ppm  PEL  waa  not  protective.  Iiut  06HA 
believea  the  ayatemic  effecta  (Le.. 
growth  retardation)  teen  In  rata  and 
hamaters  expoeed  to  30  ppm 
chloroprene  for  four  weeka  or  to  SO  ppm 
for  a  lifetime  auggeat  that  the  2S-ppm 
PEL  ia  not  aufflciently  protective. 

In  recommending  a  1-ppm  15-minute 
expoeuia  limit  for  chloroprane.  NI06H 
(I077c/Bx.  1-277)  dted  three  reporta  on 
fadUtiaa  in  the  Soviet  Union.  Katsova 
(1073.  aa  dted  in  ACGIH  1088/Bx.  1-3.  p. 
13S)  reported  finding  a  aigniflcant  excesa 
of  chromoaomal  abnormalitiea  in  the 
blood  of  workera  expoeed  to 
approximately  5  ppm  chloroprene. 
Volkova.  Pomanko.  Bagdinov  at  aL 
(1078/Bx.  1-102S)  reported  aimilar 
findingB  in  a  plant  where  chloroprene 
levels  ranged  from  0.8  to  14M  ppm.  In  the 
third  atudy.  SanotakU  (lOTS/Ex.  1-882) 
reported  abnormal  aperm  morphology 
among  workera  expoeed  at  levels  of 
bom  0.28  to  \M  ppm:  a  threefold 
increaae  in  tiie  rate  of  apontaneoua 
abortioo  among  wives  of  these  workera 
waa  also  found.  In  sddition.  N10SH 
(1077c/Bx.  1-277)  dted  a  study  by 
Davtian.  Fomenka  and  Andr^eva 
(1073/Bx.  1-1032)  that  reported  a 
significant  excess  of  embryonic 
awrtality  In  female  rats  that  were  mated 
to  male  rats  expoeed  to  1  ppm 
chloroprene.  These  investigators  also 
found  chromosomal  sberrations  in  the 
bone  marrow  cells  of  expoeed  oiala  rats. 
N106H  (1077c/Ex.  1-277)  alao  dted  a 
number  of  reporta  ahowing  chloroprane 
to  be  mutagenic  in  a  varietv  of  teet 
ayatems.  N108H  conduded  that  it  waa 
prudent  to  reduce  expoeura  to  1  ppm 
over  a  IS-minute  period,  to  reduce  the 
risk  of  genetic  abnonnalities  being 
tranamitted  to  aubeequant  generatlona. 
This  axpoaura  rsprsaents  tha  lowast 


itration  that  can  be  measured 
raliabiy  ovar  a  IS-minute  period. 

The  Workers  Institata  for  Safety  and 
Health  (WISH)  and  die  AFL-aO 
commantad  on  GSHA's  propoasd  limit 
for  chloropfana  (Bx.  118c  Tr.  VB.  pp.  130- 
131:  Bx.  104).  WISH  raised  qoastions 
about  die  adequacy  of  die  ACGIH 
documentation  for  this  substance,  which 
is  crittcal  of  die  Soviet  litaratore  diat 
served  aa  the  basis  for  the  issnance  of 
die  first  N108H  Curmnt  IntaUigenot 
Bulhtin  on  CMonpnae  (1078c).  OSHA 
notes  that  slsabla  disciepandes  exist 
between  the  findings  from  the  Russian 
studies  and  rasolts  from  other  studies 
that  wen  undertaken  to  confiim  tha 
Soviet  daims.  Torkelsoo  and  Rowe 
(1081c.  in  Fatty's  Industrial  Hygiene  and 
Toxicology,  drd  rev.  ad.  Vol  2B, 
Clayton  and  Oayton  1981)  offer  two 
poeaible  explanations  for  these 
discrepandes: 

beta^Chloropreae  is  s  vefy  uastabie 
compound,  wiiicfa.  imlaaa  handled  with 
axtresMcars.  .  .  .  (epoxidiiea]  and 
poiyerliea  to  toxic  rnaipo<inds  This  mighl 
explala  the  allafMl  eSscts  ia  aaioMla. 
Ailagiil  sfliacta  in  h— ana  may  be  daa  to  tfiia 
■eels  ceese  Ov  id  ibs  vbs  qv  ^hdviwi  gds^bgbi 
pnoaaeaa  wiilch  prodece  difbient  types  of 
toipufltlss.  Many  odwr  csasss  cea  be 
postttlatod.  hot  in  oer  opiniaa  man  crsdsnos 
t  be  given  to  anlBal  stadias  In  which  the 
'  I  is  known  to  have  been  handled  with 
extrsoM  cere  and  lo  the  rssults  of  experience 
in  U.&  industry  where  the  awthod  of 
handling  has  been  reported  (Torkelaon  and 
Rowe  19n&  p.  3S7S). 

Theea  authors  report  that  when  the 
purity  of  the  sample  was  carafully 
controlled,  repeeted  expoeures  to  2S 
ppm  or  less  of  the  vapor  have  caused  no 
reproductive.  teratologicaL  or 
embryotoxic  effects  in  rats:  "Despite 
frank  clinical  toxldty  in  expoeed 
pregnant  rats,  fetuses  shovrsd  no 
teratogsnic  effects  at  beta-chloroprene 
levels  as  high  as  175  ppm"  (Trokalson 
and  Rowe  1081c,  pp.  3670-80). 

WISH  also  expressed  concern  about 
die  "unscientific"  use  by  die  ACGIH  of 
uncertainty  factors  widi  regard  to  this 
substance.  WISH  notes  diet  die  ATSOR 
protocol  for  uncertainty  factors  would 
requira  s  TLV  of  0J06  ppm  based  on 
loweet  effect  level  data  on  growth 
retardation  (Ex.  118).  (See  OSHA'a 
diacuasion  (rf  the  use  of  aafety  fadors  in 
eetablishing  occupational  expoaura 
Umlta  in  Section  VLA.  of  diia  preamble.) 

The  1-ppm  (IS-minute  8TEL)  value 
recommended  by  NIOSH  ia  baaed  on 
atudiea  raported  in  the  Soviet  literature; 
in  eddition.  thia  limit  ia  aet  at  die 
analytical  limit  of  detection.  OSHA's  10- 
ppm  PEL  is  beaed  on  a  1981  critical 
review  of  the  world  literatura 
(ThMhimowici  1980i  as  dted  in  ACGIH 


1088/Ex.  1-3.  p.  135)  and  on  die 
obeervetion  thet  only  mild  systemic 
effects  ara  obaarvad  at  38  ppm.  In  the 
final  rule.  OSHA  is  astablidiii«  an  8- 
hour  TWA  PEL  of  10  ppm.  with  a  skin 
notation,  to  substantially  reduce  the 
significant  risk  of  reproductive  and 
systemic  effects,  wfaicfa  constitute 
material  health  impairments  thet  ara 
potentiaUy  assodatad  widi  expoeura  to 
chloroprene.  The  Agency  oondudee  that 
diis  Umit  will  substantially  reduce  this 
significant  risk. 
CYCLOHEXYLAMINE 

CAS:  loa-01-8:  Chemical  Fonnula:  CJluN 
H&NallOO 

06HA  had  no  former  Undt  for 
cyclobexylamine.  The  ACGIH  has  a 
TLV-TWA  of  10  ppm.  OSHA  proposed 
an  O-how  TWA  PEL  of  10  ppm:  NIOSH 
(&L  8-«7.  Table  Nl)  ooncumd  widi  die 
proposed  limit  and  the  final  rule 
promulgates  this  limit.  Cydohexylamine 
is  a  liquid  with  a  strong,  fishy,  amine 
odor. 

Data  concerning  the  acute  toxidty  of 
cydohexylamine  wera  reported  by 
Eaatman  Kodak  in  1958  (ACGIH  1088/ 
Ex.  1-A  p.  181).  In  rats,  die  oral  LObs  of  a 
B-peroent  soludon  in  water  was  between 
400  and  800  mg/kg:  mice  fed  a  diet  of  the 
1-percent  aqueous  solution  or  the 
undiluted  amine  had  LDbsS  of  between 
200  and  400  mg/kg.  Injection  of  the  5- 
peroent  aqueous  solution  in  rats 
produced  LObsS  of  between  5  and  25  mg/ 
kg.  while  mice  infected  intraperitoneelly 
with  the  1-percent  solution  had  IA«s  of 
between  5  and  10  mg/kg.  In  guinea  piga. 
the  dermal  LDb*  of  undiluted 
cydohexylamine  is  reported  to  be 
between  1  and  5  ml/kg.  Edema,  necrosis, 
and  eschan  were  reported  as  a 
consequence  of  these  dermal  e)q;x)sures. 
In  rabbits,  one  drop  of  s  SO-percent 
solution  caused  complete  destruction  of 
the  eye.  Six-hour  inhalation  expoeures 
at  a  vapor  concentration  of  12.000  ppm 
caused  deeths  in  rats,  but  expoeura  to 
1000  ppm  caused  neither  toxic  effects 
nor  deaths. 

Legator,  Palmer,  Green,  and  Petersen 
(1080/Ex.  1-406)  considered 
cydohexylamine  to  be  a  potential 
cerdnogen.  mutagen,  or  teratogen  on  the 
bests  of  dose-dependent  chromoeomal 
abnormalities  obeerved  in  rats  in)eded 
intraperitoneally  with  cydohexylamine. 
Khera,  Stols.  Gunner  et  aL  (1071/Bx.  1- 
343)  noted  adverse  effects  on  rat 
fertility,  and  Bedcer  and  Gibson  (1070/ 
Ex.  1-208)  reported  embryotoxic  effects 
in  mice  intraperitoneally  Injected  with 
cydohexylamine.  In  contrast  Kennedy, 
Sanders.  Weinberg  et  aL  (1980,  as  dted 
in  ACGIH  1088/Ex.  1-3.  p.  181)  reported 
no  affects  of  expoaura  to 
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cydohexylamine  on  rabbit  and  rat 
fertility,  reproduction,  embryogenesis.  or 
perinatal  and  postnatal  development. 

In  general,  there  is  agreement 
concerning  the  moderate  to  severe 
toxicity  of  cydohexylamine  and  its 
potential  for  intense  skin  irritation  and 
moderate  skin  sensitization  (Sax  1968b, 
as  cited  in  ACGDi  19e6/Ex.  1-3,  p.  161). 
The  chemical  is  well  known  to  be 
pharmacologically  active,  having 
sympathomimetic  activity  (Baiger  and 
Dale  1910/Ex.  1-1104).  However, 
Litchfield  and  Swan  (1971 /Ex.  1-346) 
report  that  human  dietary  levels  of  5  g/ 
day  for  seven  to  eight  days  produced  no 
pharmacologically  active  levels  in  the 
tissues;  furthennore.  no  changes  were 
detected  in  blood  pressure,  heart  rate,  or 
electrocardiograms  of  exposed  subjects. 
Chronic  experimental  toxidty  data  are 
lacking,  but  Watrous  and  Schulz  (1950/ 
Ex.  1-040)  have  reported  that  exposure 
to  4  to  10  ppm  of  cydohexylamine 
caused  no  symptoms  of  any  kind  in 
acutely  exposed  woiicmen.  No 
comments  other  than  those  of  NIOSH 
(Ex.  8-47)  were  received  on  this 
substance. 

In  the  final  rule,  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  10  ppm  for 
cydohexylamine.  The  Agency  condudes 
that  limiting  workplace  exposures  to  this 
previously  unregidated  substance  to  the 
10-ppm  level  will  proted  workera  from 
the  significant  risk  of  severe  skin  and 
eye  irritation  and  sensitization,  all 
material  health  impairments  that  are 
assodated  with  exposure  to 
cydohexylamine.  OSHA  has  determined 
that  this  limit  will  substantially  reduce 
these  significant  occupational  risks. 
CYHEXATIN 
CAS:  13121-70-5:  Chemical  Formula: 

(CJ1ii)iSnOH 
H.S.  No.  1112 

Previously,  OSHA  had  no  limit  for 
cyhexatin.  The  ACGIH  has  a  TLV-TWA 
of  5  mg/m*.  The  proposed  PEL  was  an  8- 
hour  TWA  of  5  mg/m*.  NIOSH  (Ex.  8- 
47)  concurred  with  the  proposed  limit 
and  this  is  the  Umit  established  by  the 
Tinal  rule.  At  room  temperature, 
cyhexatin  exists  in  the  form  of  white 
crystals. 

Cyhexatin  has  oral  LDmS  of  50a  TOa 
and  654  mg/kg  for  rabbits,  guinea  pigs, 
and  chickens,  respectively.  The 
intraperitoneal  LDse  for  the  rat  is  13  mg/ 
kg  (NIOSH  19771/  Ex.  1-1182).  and  the 
oral  LDio  for  rats  has  been  reported  to 
be  190  mg/kg  (ACGIH  1974,  aa  dted  in 
ACGIH  1986/Ex.  1-3.  p.  165).  Skin 
exposure  to  a  1-  to  2-percent  solution  of 
cyhexatin  in  goats  and  cattle  caused 
mild  effects;  sheep  showed  mild  effects 
after  application  of  a  0.5-percent 
solution.  One  of  five  sheep  died  from 


multiple  skin  applications  of  a  1-percent 
suspension  (Johnson,  Younger,  Witzel, 
and  Radeleff  1975/Ex.  1-336). 

The  toxidty  of  cyhexatin  is 
considered  to  be  moderate,  although  it  is 
greater  than  the  toxicity  of  most  other 
organic  tin  compounds.  Long-term 
feeding  in  rats  produced  no  behavioral 
changes,  mortality,  tissue  changes,  or 
hematologic  or  biochemical  changes  in 
response  to  two  years  of  dosing  at  12 
mg/kg  per  day;  however,  dosed  animals 
were  smaller  than  controls.  After  daily 
doses  by  gavage  of  24  mg/kg  per  day  for 
two  weeks,  rats  showed  microscopic 
changes  in  the  liver,  kidneys,  and 
adrenal  glands  at  autopsy.  Six  mg/kg  is 
considered  to  be  the  no-effect  level  in 
rats,  and  in  dogs,  the  no-effed  feeding 
level  is  reported  to  be  3  mg/kg.  Rats  fed 
4  to  6  mg/kg,  and  rabbits  fed  3  mg/kg. 
showed  no  ill  effects  on  indices  for 
fertility,  gestation,  viability,  or  lactation 
(Dow  Chemical  Company  1973d,  as  cited 
in  ACGIH  1986/Ex.  1-3,  p.  165).  No 
inhalation  data  on  animals  are 
available,  and  there  are  no  human  data. 
Other  than  the  comment  by  NIOSH  (Ex. 
8-47),  no  comments  were  received  on 
this  substance. 

In  the  final  rule,  OSHA  is  establishing 
an  8-hour  TWA  limit  of  5  mg/m'  for 
cyhexatin.  OSHA  concludes  that  a  PEL 
of  5  mg/m*  will  protect  woricere  against 
the  si^iificant  risk  of  skin  and 
respiratory  irritation,  as  well  as  other 
possible  adverse  effects  associated  with 
exposure  to  this  tin  compound  in  the 
absence  of  a  current  limit  The  Agency 
considen  eye  and  respiratory  irritation 
to  be  material  health  impairments 
within  the  meaning  of  the  Act 

DICHLORODD>HENYLTRICHLORO- 
CTHANE(DDT) 

CAS:  50-29-3;  Chemical  Formula:  CnHtCU 
H.&  No.  1113 

OSHA's  existing  limit  for 
dichlorodiphenyltrichloroethane  (DDT) 
is  1  mg/m»TWA  as  an  8-hour  TWA. 
with  a  skin  notation.  The  ACGIH  has 
the  same  8-hour  TWA  limit  for  DDT, 
without  a  skin  notation.  NIOSH  has  a 
REL  of  0.5  mg/m*  for  DDT.  The  Agency 
proposed  to  retain  both  the  skin 
notation  for  DDT  and  the  existing  8-hour 
TWA  limit  The  final  nde  retains  the 
skin  notation  and  the  Agency's  8-hour 
TWA  PEL  DDT  is  a  noncombustible. 
colorless  to  white  powder  with  a  slightly 
aromatic  odor. 

The  U.S.  Public  Health  Service  (Neal. 
von  Oettingen.  Smith  et  al.  1944,  as  cited 
in  ACGIH  1986,  p.  168)  reports  Uiat  six 
daily  exposures  of  one  hour  each  to  423 
mg/m*  DDT  was  without  effect  in 
human  volunteers.  Barnes  (1953.  as  cited 
in  ACGIH  1986,  p.  168/Ex.  1-3)  reported 
that  a  review  of  the  world  literature 


revealed  no  illness  among  workers  from 
many  countries  who  applied  DDT  as  an 
insecticide.  At  chronic  exposure  levels 
of  35  mg/person/day.  no  adverse  health 
effects  are  observed  in  humans,  but 
DDT  does  accumulate  in  the  fatty 
tissues  of  the  body  and  it  is  possible 
that  delayed  effects  might  occur  after 
many  years  (ACGIH  1986.  p.  168/Ex. 
1-3).  OSHA  received  no  comments  on 
DDT  except  those  from  NIOSH  (Ex.  8- 
47,  Table  N6B).  which  uiged  regulation 
of  DDT  as  a  potential  occupational 
carcinogen.  The  dermal  LD^  in  rabbits 
is  400  mg/kg  [Dangerous  Properties  of 
Industrial  Materials.  7th  ed..  Sax  and 
Lewis  1989),  indicating  a  significant 
degree  of  percutaneous  absorption  that 
justifies  the  skin  notatioiL 

Based  on  a  review  of  the  evidence  of 
the  health  effects  of  exposure  to  DDT. 
OSHA  concludes  that  the  existing  PEL 
of  1.0  mg/m  ^  is  adequate  to  protect 
workera  from  the  significant  risk  of 
bioaccumulation  of  DDT  in  adipose 
tissue,  which  may  have  the  potential  to 
produce  delayed  ill  effects  in  later  years. 
The  Agency  finds  that  the  existing  limit 
with  its  skin  notation,  provides 
appropriate  protection  against  DDTs 
systemic  effects. 

2-N-DIBUTYLAKfINCffiTHAl^OL 

CAS:  102-81-8:  Chemical  Formula: 

(C«H,),NCH,CJ«)H 
H.S.  No.  1120 

OSHA  formerly  had  no  limit  for  2-N- 
dibutylaminoethanol  (DBAE).  The 
ACGIH  has  a  TLV-TWA  of  2  ppm.  with 
a  skin  notation,  for  this  coloriess. 
combustible  liquid,  which  has  a  faint 
amine-like  odor.  The  proposed  PEL  was 
2  ppm  as  an  8-hour  TWA.  NIOSH  (Ex. 
8-47)  concurred  nvith  this  Umit  and  this 
is  the  limit  established  by  the  final  rule. 
The  proposed  skin  notation  is  not 
retained  in  the  final  rule. 

In  rats.  2-N-dibutylaminoethanol  has  a 
single-dose  oral  IDio  of  1.7  g/kg  and  a 
corresponding  intraperitcmeal  LDm  of 
0.14  g/kg;  these  values  are 
approximately  analogous  to  the  oral  and 
intraperitoneal  LDmS  for  diethanolamine 
(Hartung  and  Cornish  1968/Ex.  1-328). 
The  LDm  for  skin  absorption  in  rabbits 
is  1.68  g/kg  (Smydi.  Carpenter.  Weil. 
and  Pozzani  1954/Ex.  1-440).  In  male 
rats,  the  lowest  five-week  drinking 
water  dose  tolerated  without  wei^t  loss 
was  0.13  g/kg/day.  Rats  that  ingested  a 
dose  of  0.4i3  g/kg/day  showed  elevated 
kidney-to-body-wei^t  ratios  but  no 
histologic  changes  at  autopsy  (Cornish. 
Dambrauskas,  and  Beatty  19e9/Ex.  1- 
411).  In  inhalation  studies  of  rats.  6-hour 
exposures  at  70  ppm  for  five  days  killed 
one  rat  the  surviving  rats  showed  a  57- 
percent  average  body  weight  loss,  as 
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wtO  M  a  doublint  of  kidney-to-body- 
«f«ight  ratios,  •  tanfoid  Increase  in 
tenia  bilinibln.  a  tligbt  increaM  in 
dotting  time,  and  an  elevated 
hematocrit.  Inhalation  of  33  ppm  for  one 
week  caused  a  S-percent  body  weight 
loea  and  a  alight  increaae  in  clotting 
time,  but  no  aigniflcant  changes  in  the 
other  variablea  observed.  Twenty-eeven 
weeks  of  expoeure  to  22  ppm  resulted  in 
no  differences  between  exposed  rats 
and  controla  In  the  variables  measured 
(Cornish.  Dambrauskas.  and  Beatty 
l«e/Ex.  1-411).  2-N- 
dibutylarainoethanol  is  s  more  potent 
inhibitor  of  scetykhoUnesterase  in  vitro 
than  is  diethylamine  (DBA)  (Hartong 
and  Comiah  igee/Ex.  1-328).  NIOSH 
was  the  only  commenter  to  the 
rulemaking  record  for  DBAE. 

In  the  final  rale.  OSHA  ia  establishing 
on  S-hour  TWA  PEL  of  2  ppm  for  2-N- 
dibutylaminoethanoL  The  Agency 
concludes  that  this  limit  will  protect 
workers  from  the  significant  risk  of 
metabolic  effects  associated  with 
inhalation  expoaura  at  the  levela 
permitted  in  the  abeence  of  any  OSHA 
limit  OSHA  has  determined  that  this 
substance  does  not  present  s  significant 
risk  of  systemic  toxicity  via 
percutaneous  abaorptioo  (2-N- 
dibutylaminoethanol's  dermal  LD^  in 
rabbits  is  1.68  g/kg)  and  therefore,  dial 
no  skin  notation  is  required. 
Accordingly,  the  skin  notation  propoaed 
for  DBAE  is  not  retained  in  the  final 
rule. 
DICLYODYLrrHBII 

CAS:  223e-07-«:  ClMmlcal  Forawla:  CJItA 
H.&  No  113S 

The  former  OSHA  limit  for  diglyddyl 
pther  (DCE)  was  0.S  ppm  as  s  calling 
concentration,  and  the  ACGIH- 
recommended  TLV  is  ai  ppm  as  sn  8- 
hour  TWA.  NIOSH  recommends  s  limit 
of  0.2  ppm  for  DGE  ss  s  IS-minute 
ceiling.  OSHA  proposed  an  8-hour  TWA 
of  0.1  ppm.  and  this  limit  is  established 
in  the  final  rule. 

Both  the  previous  ACCIH  as-ppm 
TLV  and  that  organization's  current  TLV 
are  based  on  the  results  of  an  animal 
study  reported  by  Hine  and  Rowe 
(loesb.  as  dtsd  In  ACCIH  igae/Ex.  1-3. 
p.  202)  in  which  rats  were  administered 
repeated  4-hour  exposures  of  2(X  3.  or  0.3 
ppm  DCE.  Rats  exposed  to  20  ppm  of 
CNCE  showed  respiratory  irritation,  loss 
of  body  weight,  decressed  leukocyte 
count,  involution  of  the  spleen  end 
thymus,  and  hemorrhagic  bone  marrow. 
Residual  hematopoietic  effects  were 
observed  among  rats  exposed  to  3  ppm. 
and  no  observed  effects  were  noted 
among  rats  expoeed  to  OJ  ppm.  even 
after  as  many  as  90  exposures.  The 
ACClH's  previous  TLV  of  0.5  ppm  ss  a 


csiUng  vshis  wss  bssed  on  the  no- 
observsd-effect  level  of  OJ  ppm  reported 
in  the  Hine  and  Rowe  (19e3b.  as  dtsd  In 
ACGIH 188B/BX.  1-S.  p.  202)  study  snd 
on  industrial  experieoca.  In  197V,  the 
ACGIH  reconsidered  its  Umit  for  DGE. 
noting  that,  "in  view  of  the  seriousness 
of  soms  of  the  effects  produced  (in  the 
rat  studv].  s  TLV  below  die  no-ill-effect 
level  (of  0i3  ppm)  would  normally  be 
sdopted"  (ACGIH  198e/Ex.  1-S).  The 
ACCIH  consequently  reviaed  the  TLV  to 
0.1  ppm  ss  an  8-hour  TWA. 

MOSH  coocun  with  dUs  Umit  but 
notes  that  DGE  may  be  a  potential 
occupational  cerdnogen  (Ex.  8-47).  and 
the  Wockcra  histitute  for  Safety  snd 
Heslth  (Ex.  118)  obiected  to  the 
establishment  of  a  ceiling  limit.  No  other 
comments  were  received  on  this 
substsnoe. 

In  Um  final  rule.  OSHA  condudes  dtst 
ths  revised  8-hour  TWA  Umit  of  ai  ppm 
will  protect  worken  against  the 
aiffoiflcant  risk  of  hematopoietic  and 
irritant  effects,  which  constitute 
materiel  hselth  impsinnents  snd  to 
which  they  were  potentially  expoeed  st 
OSHA'a  former  PEL  The  risks  of  DCS. 
sxposura  range  hom  respiratory 
irritstion  to  bone  marrow  effects.  The 
final  rule's  limit  for  DGE  will  reduce  this 
risk  sebstantiaUy. 
FTHANOLAMINE 

CAS:  141-4S-«:  Ckaaaical  Poranda: 

NlVlVCHiOH 
KS.  Nairn 

OSHA  formerly  hed  an  S-hour  TWA 
limit  of  3  ppm  for  ethanolamine.  The 
ACGIH  haa  die  same  TWA  Umit  ah»g 
with  a  15-minute  STEL  of  8  ppet.  OSHA 
proposed  to  retain  the  8-hour  TWA  PEL 
of  3  ppm  and  to  supplement  this  limit 
with  a  8-ppm  STEL  NIOSH  (Ex.  8-47. 
Table  NT)  concurred  wfith  the  proposed 
limits.  Slid  ths  final  rule  estsblishes 
them.  Ethanolamine  is  a  colorless  liquid 
with  s  mild  smell  like  that  of  ammonia. 

The  health  hazards  associated  with 
exposures  to  ethanolamine  indude 
irritation  and  necrosis  of  the  skin  and 
central  nervous  system  depression.  The 
oral  IDm  in  rats  is  reported  as  3.32  g/kg. 
and  the  intraperitoneal  IDm  in  rats  is 
em  nw/kg  (Hertung  and  Cornish  1988/ 
Ex.  1-328).  The  demal  toxldty  of 
ethanolamine  is  considerably  hi^ier. 
with  an  IDm  of  1  mg/kg  reported  in  Uie 
rabbit.  Dermal  application  of  the 
undiluted  liquid  also  caused  redness, 
swelling,  and  bums  comparable  to  mild 
firet-degree  bums  (Union  Carbide 
Corporation,  as  died  in  ACGIH  1988/ 
Ex.  1-3.  p.  235).  The  eye  infury  potential 
of  ethanolamine  is  just  slightly  less  thsn 
that  of  undiluted  ammonia  (Carpenter 
I  Smyth  104e/Ex.  1-850).  RaU  fed  0.5 
ent  (320  mg/kg/day)  ethanolamine 


in  their  food  for  90  days  (Srajrdi, 
Carpenter,  and  Weil  1851/Bx.  1-430) 
showed  no  adverss  effects,  but  at  1.28  g/ 
kg/day.  fatalities  occurred.  Treon, 
Cleveland.  Stemmer,  and  aaaodates 
(1057/Ex.  1-1172)  reported  lung,  liver, 
and  kidney  damage  in  various  spedes 
exposed  to  high  concentrations  of  the 
vspor  snd  misL  In  tests  of  various 
spedes.  Weeks  snd  co-worken  (1980/ 
Ex.  1-Ml)  reported  marked  deimsl 
effects  from  continuous  sxposures  (24 
houra/day,  seven  days/week,  for  from 
24  to  90  days)  at  various  concentrations 
of  the  vspor.  st  12  to  28  ppm.  dermal 
effects  were  less  severe,  but  at  5  ppm. 
skin  irritation  was  still  evident  After  90 
days  of  exposure  to  5  ppm.  dogs  also 
experienced  a  slight  and  temporary 
wei^t  loss  as  well  as  deaeased  activity 
and  alertness  (Weeks.  Downing. 
Mussebnan  et  aL  1980/Bx.  1-041).  Luck 
and  Wilcox  (ia53/Ex.  1-017) 
demonstrated  that  a  portion  of  low 
doses  of  ethanolamine  is  not  sxcreted 
and  is  presumably  retained  in  the  body 
of  cats.  rats,  snd  rabbits. 

In  studies  of  anesthetized  dogs. 
Priddle  (1964.  as  dted  in  ACGIH  1988/ 
Ex.  1-3.  p.  235)  reported  diet  snbledial 
doaes  of  ethanolamine  causs  central 
nervous  system  stlnulstioo.  while  lethal 
doses  cause  CNS  depression. 
Ethanolamine's  irritant  and  necrotic 
effects  on  ths  akin  are  not  related  to  its 
elkaUnity  (Hii^lals  1947/Bx.  1-000). 
OSHA  received  no  comments,  other 
disn  the  one  by  NIOSH  (Ex.  8-47).  on 
this  substance. 

In  Um  fbial  rale.  OSHA  is  estabUahlng 
a  PEL  of  3  ppm  as  sn  8-hoar  TWA  snd  s 
15-minute  STEL  of  6  ppm  for 
ethsnolamine.  The  Agiency  condudes 
thst  both  of  these  limits  are  required  to 
protect  worken  against  the  significant 
risk  of  irritatioo  and  neuropathic  effects, 
which  constitute  msterial  health 
impairments  that  are  potentially 
associated  with  exposure  to 
ethanolamine  at  levels  permitted  above 
the  8-hour  TWA  limit  The  Agency  has 
determined  that  these  limits  will 
substantially  reduce  this  significant  risk. 
ETHYLENE  CHLOROHYDRIN 

CAS:  107-07-3:  Chemical  Formula: 

ClCHtOUlH 
H.S.  No.  1187 

OSHA  formerly  had  an  8-hour  TWA 
limit  of  5  ppm.  with  a  skin  notation,  for 
ethylene  chlorohydrin.  The  ACGIH  has 
a  ceiling  limit  of  1  ppm.  also  with  a  skin 
notation.  The  proposed  PEL  wss  a 
ceiling  of  1  ppm.  with  a  skin  notation. 
NIOSH  (Ex.  8-47)  concurred  with  the 
proposed  limit  and  the  final  rule 
establishes  this  limit  and  retains  the 
skin  notstimt  Ethylene  chlorohydrin  is  a 


colorless  liquid  with  s  faint  ethereal 
odor. 

A  broad  range  of  serious  health 
hazards  are  associated  with  exposure  to 
this  substance:  these  include  central 
nervous  system  effects,  cardiovascular 
effects,  Uver  damage,  kidney  damage, 
gastrointestinal  effects,  skin  irritation, 
eye  Irritation,  and  mutagenic  effects. 
OSHA  considen  that  aU  of  these  effects 
constitute  material  health  impairments. 
The  oral  IDm  for  rats  is  72  mg/kg,  and 
the  Intraperitoneal  IDm  in  the  same 
spedes  is  58  mg/kg  (Goldblatt  and 
Qiiesman  1044/Ex.  1-980).  In  guinea 
pigs,  the  intraperitoneal  LDm  is  98  mg/ 
kg.  and  the  percutaneous  IDm  is  205  mg/ 
kg  (Wahlberg  and  Soman  ig78/Ex.  1- 
038). 

llie  skin  sbsorption  rate  for  ethylene 
chlorohydrin  is  high:  Semenova  and 
assodates  (1978/&C  1-032)  determined 
that  the  LDm  must  be  reduced  to  one- 
fifth  of  its  original  value  if  ethylene 
chlorohydrin  is  administered  daily  for  20 
days  (Semenova.  Kazanina.  Fedyanlna 
et  al.  1978/Ex  1^032). 

The  inhalation  toxicity  of  ethylene 
chlorohydrin  is  also  high.  Ambrose 
(lOSO/Ex.  1-888)  reported  that  a  single 
one-hour  expotvn  st  7.5  ppm  and 
repeated  one-hour  exposures  at  2  ppm 
can  be  fatal  to  rata.  Exposures  of  15 
minutes  daily  at  concentrations  of  from 
900  to  1000  ppm  were  fatal  to  rata  within 
a  few  days  (Goldblatt  and  Chiesman 
1944/Ex.  1-080). 

In  subacute  and  chronic  studies,  rats 
have  died  from  a  daily  dietary  dose  of 
87.5  mg/kg  (Oser.  Morgareidge,  Cox,  and 
Carson  1975/Ex.  1-923).  Semenova  and 
assodates  (1980.  as  dted  in  ACGIH 
1988/Ex.  1-3.  p.  248)  reported  a  four- 
month  no-effect  inhalation  level  of 
0.0033  ppm:  at  0.017  ppm,  slight  CNS 
changes  and  alterations  in  the  urinary 
secretion  of  nitrogen  were  observed 
after  four  months.  These  investigatora 
also  observed  increased  chromosomal 
aberrations  in  bone  marrow  in  rats 
exposed  at  the  0.22-ppm  level  for  four 
months  (Semenova.  Kazanina, 
Fedyanlna  et  aL  1980.  as  cited  in  ACGIH 
lOee/Ex.  1-3,  p.  248). 

Voogt  and  Vet  (19e9/Ex.  1-1205) 
tested  ethylene  chlorohydrin  in 
Klebaiella  pneumoniae  and  found  it 
strongly  mutagenic.  This  finding  was 
confinned  by  the  Ames  test  in 
Salmonella  typhimurium:  ethylene 
chlorohydrin  reacts  with  DNA.  since  it 
inhibits  the  growth  of  DNA-deficient 
bacteria  (Rosenkranz  and  Wlodkowskl 
1974/Ex.  1-1201).  A  dose-related 
increase  of  liver  protein  and  depletion  in 
glutathion  was  observed  in  rats  after  a 
single  dose  of  ethylene  chlorohydrin  of 
from  10  to  50  mg/kg  (Friedman.  Scalera, 
Balazs  et  sL  1977/Ex.  1-1198). 


One  fatal  and  several  nonfatal  cases 
of  poisoning  in  industrial  woriiera  have 
been  reported  from  exposure  (for 
unspecified  periods  of  time)  to  ethylene 
chlorohydrin  at  levels  of  between  300 
and  500  ppm.  An  autopsy  of  the  woiker 
who  died  revealed  severe  damage  to  the 
liver  and  brain,  as  well  as  effects  In 
other  organs.  The  sundvora  experienced 
nausea,  vomiting,  and  irritation  of  the 
eyes,  nose,  and  lungs  (Bush,  Abrams. 
and  Brown  1949/Ex.  1-1196).  Dieriier 
and  Brown  (1944/Ex.  1-1197)  reported 
that  a  two-hour  inhalation  exposure  to 
300  ppm  was  fatal  in  one  accidental 
exposure.  OSHA  received  no  comments, 
odier  than  diat  of  NIOSH  (Ex.  8-47).  on 
this  substance. 

In  the  final  rule,  OSHA  is  establishing 
a  ceiling  limit  of  1  ppm  for  ethylene 
chlorohydrin  and  is  retaining  die  skin 
notation.  The  Agency  condudes  that 
this  limit  will  substantially  reduce  the 
significant  risk  of  central  nervous 
system  and  other  systemic  effects 
assodated  with  workplace  exposures  at 
the  leveb  permitted  by  the  TWA  limit 
alone.  The  skin  notation  is  retained 
because  ethylene  chlorohydrin  is  readily 
absorbed  tluough  the  skin. 
GLYODOL  (2.3-EPOXY-l-PROPANOL) 

CAS:  556-52-5;  Chemical  Formula:  C«H(Oi 
KS.  No.  1188 

Previously,  OSHA  had  an  8-hour 
TWA  Umit  of  50  ppm  TWA  for  glycidoL 
The  ACGIH  has  a  Umit  of  25  ppm  TWA 
for  this  colorless  Uquid.  The  proposed 
PEL  was  an  8-hour  TWA  of  25  ppm. 
NIOSH  (Ex.  8-47)  concurred  widi  this 
limit  and  the  final  rule  promulgates  this 
PEL 

Glyddol  causes  eye,  respiratory,  and 
pulmonary  irritation.  Hine  and 
associates  (1956/Ex.  1-331)  conducted  a 
study  of  animal  toxicity  caused  by 
glycidol  exposure  and  reported  that 
glyddol  is  irritating  to  the  lungs,  with 
mice  and  rats  exhibiting  pneumonitis 
and  emphysema  resulting  fitim  vapor 
inhalation.  The  LCm  reported  for  mice  is 
450  ppm  for  a  four-hour  exposure;  the  8- 
hour  LCm  for  rats  is  580  ppm  (Hine. 
Kodama,  Wellington  et  al.  1956/Ex,  1- 
331).  A  single  demal  appUcation  was 
only  mildly  irritating  (Draize  score  4.5); 
however,  repeated  daily  skin 
appUcations  were  severely  irritating 
after  four  days.  One  drop  of  pure 
glycidol  in  the  rabbit  eye  caused  severe 
but  reversible  corneal  injury  (Hine. 
Kodama,  Wellington  et  al.  1956/Ex.  1- 
331).  In  rats,  chronic  exposures  to  400 
ppm  (seven  hours/day  for  50  days)  did 
not  cause  systemic  toxicity,  but  eye 
irritation  and  respiratory  distress  were 
observed  after  the  first  few  exposures 
(Hine,  Kodama.  Wellington  et  aL  1956/ 
Ex.  1-331).  A  study  to  determine 


glycidol's  tumorigenic  potential  on  the 
skin  of  mice  showed  negative  results 
(Van  Duuren,  Langseth,  Goldschmidt 
and  Orris  1967/Ex.  1-1203).  OSHA 
received  no  comments,  other  than  that 
of  NIOSH  (Ex.  8-47),  on  tills  substance. 
In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  Umit  of  25  ppm  TWA  for 
glycidol.  The  Agency  condudes  that  this 
limit  will  protect  worken  against  the 
significant  risk  of  eye,  respiratory,  and 
pulmonary  irritation  potentiaUy 
associated  with  exposures  tq  this 
substance.  The  Agency  has  determined 
that  this  limit  wiU  substantiaUy  reduce 
these  significant  risks. 
HEXAFLUOROACCTONE 

CAS:  684-16-2;  Chemical  Fonnula:  CAO 
H.S.  No.  1198 

Previously.  OSHA  had  no  limit  for 
hexafluoroacetone.  The  ACGIH  has  a 
TLV-TWA  of  0.1  ppm.  with  a  skin 
notation,  for  this  coloriess, 
nonflammable,  highly  reactive  gas.  The 
proposed  PEL  was  an  8-hour  TWA  of  0.1 
ppm.  with  a  skin  notation.  NIOSH  (Ex. 
8-47)  concurred  with  these  limits,  which 
are  estabUshed  by  the  final  rule. 

Inhalation  studies  of 
hexafluoroacetone  in  animals  have 
shown  varied  systemic  toxidties. 
induding  injury  to  the  Uver,  kidney, 
testes,  thymus,  and  bone  marrow.  In  rats 
and  dogs  exposed  six  houn/day.  five 
days/week  for  13  weeks  at 
concentrations  of  about  0.1,  \Si.  or  12 
ppm,  no  effects  (other  than  increased 
lung  weights  in  dogs)  were  observed  in 
either  spedes  at  0.1  ppm.  However,  the 
12-ppm  exposures  produced  severe 
effects  in  both  spedes,  induding  marked 
but  revenible  testicular  damage  and 
slight  hypoplasia  of  the  spleen,  thymus, 
and  lymph  nodes  (E.L  du  Pont  de 
Nemoure  A  Co.,  Inc.  1971,  as  dted  in 
ACGIH  1986/Ex.  1-3,  p.  303).  Revenible 
kidney  damage  in  rats  and  increased 
lung  weights  in  dogs  occurred  during  the 
1.0-ppm  exposures.  An  earlier  four-hour 
acute  exposure  of  rats  demonstrated 
that  300  ppm  was  a  lethal  concentration 
(E.L  du  Pont  de  Nemoun  and  Co..  Inc. 
1971,  as  cited  in  ACGIH  1986/Ex  1-3.  p. 
303). 

In  rats,  two-week  dermal  exposures  of 
65. 130.  or  250  mg/kg  resulted  in 
numerous  adverse  effects,  induding 
testicular  damage  and  corresponding 
changes  in  lipid  metaboUsm  (Kennedy. 
Henry,  Chen,  and  DashieU  1982/Ex.  1- 
1038).  A  dermal  dose  of  13  mg/kg 
produced  no  adverse  effects  in  rats  (Lee 
and  GilUes  1984/Ex.  1-561).  An  injected 
dose  of  radiolabeled  hexafluoroacetone 
was,  for  the  most  part  rapidly  excreted 
in  the  urine  in  unmetabollzed  form;  this 
material  also  did  not  accumulate  in  rat 
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tMlM  (GUliM  and  Rickard  19M/Bx.  1- 
322).  BritteUi  and  co-worken  (187V/Bx. 
1-300)  raported  thai  baxafluoroacatone 
waa  fetotoxic  in  rata.  Dannal  application 
of  90  ma/kg/day  to  pragnant  rata 
reaullad  in  mataroal  loxklty.  Petal 
toidcity  occurrad  at  maternal  doaet  of  2S 
mg/kf.  and  fetal  aise  waa  reduced  at 
maternal  doaea  of  5  and  25  mg/kg: 
however.  1  mg/kg  produced  no  fetal 
effect  Although  aoft-tisaue  damage  and 
external  aboormalitiea  were  obaervad. 
teratogenicity  could  not  be 
demonatrated  definitively  (BritteUi. 
Cuiik.  DashielL  and  Fayerweather  1079/ 
Ex.  1-300).  Other  than  the  comment  by 
NIOSH  (Ex.  8-47).  OSHA  received  no 
comments  on  this  substance. 

The  final  rule  establishes  an  S-hour 
TWA  PEL  of  ai  ppm  TWA  and  a  skin 
notation  for  hexafluoroaoetoae.  The 
Agency  concludes  that  these  limits, 
taken  together,  will  pcotact  workers 
from  the  significant  risk  of  systemic 
Injuries  at  multiple  organ  sites, 
reproductive  effects,  kidney  damage, 
and  fetotoxic  effects,  all  of  which 
constitute  material  haalth  impairments 
that  are  associated  with  exposaie  to 
hexafluoroacetone  at  levels  above  tka 
new  PEL 
HYDROGEN  CYANIDB 

CA&  74-«0-a  ClMBical  Formula:  HCN 
H.&NO.UV 

The  former  OSHA  limit  for  hydrogen 
cyanide  was  a  lO-ppoi  S-hour  TWA. 
with  a  skin  notation.  The  ACCIH  haa  a 
10-ppm  ceiling  Unit  also  with  a  akin 
notation.  NIOSH  (197ae/  Bx.  1-MO)  haa 
recommended  that  workplace  expoaures 
to  hydrogen  cyanide  not  exceed  4.7  ppm 
(5  a«/m^  as  a  lO-minute  calling.  OSHA 
propoeed  a  10-minute  ceiling  of  4.7  ppm 
for  hydrogen  cyanide,  end  the  final  rule 
establiahes  thia  limit  as  a  is-minute 
8TEL  The  skin  notation  is  retained. 
NIOSH  (Ex.  8-47.  Table  N1)  concurs 
with  the  selection  of  this  PEL  Hydrogen 
cyanide  la  a  colorless  gas  at  room 
tempereture. 

The  ACGIH  (1900/Bx  1-4)  haa 
summarised  the  extensive  body  of 
human  evidence  on  the  adverse  effects 
resulting  from  exposure  to  hydrogen 
cyanide.  The  Documentation  notes  that 
expoaure  to  levels  of  45  to  54  ppm 
hydrogen  cyanide  can  be  tolerated  for 
one  hour  with  no  Immediate  or  delayed 
effects,  but  that  18  to  30  ppm  produces 
"slight"  symptons  after  several  hours  of 
exposure.  The  AOCIH  also  dtes  Grabois 
(1964/  Ex.  1-1180).  who  reported  diat 
workers  in  apricot  kernel  proceaeing 
plants  expariencad  no  ill  effects  when 
exposed  to  hydrogen  cyanide  at  a 
concanlration  of  approximately  10  ppm. 

The  NIOSH  recommendation  of  4.7 
ppm  aa  a  10-minute  ceiling  limit  Is  based 


largely  on  aa  epidemiologic  study  by  El 
Ghawabi  el  aL  (1075/Ex.  1-832)  that 
showed  an  Increaae  in  symptoms  of 
headache,  weakneee.  throat  irritation, 
vomiting,  dyspnea,  lacrtmation.  colic, 
and  nenroutneaa  among  workers 
expoeed  to  cyanide  Igv  aa  average  of  7.5 
years.  The  38  male  workers  that  were 
studied  were  employed  in  three 
electroplating  factories.  Breathing  aone 
samplM  (15  Biinulea  in  duration)  were 
collected  and  ranged  from  4.2  to  12.4 
ppm.  Cyanide  levela  at  two  of  the  diree 
plants  did  not  exceed  9i>  ppoL  El 
Ghawabi  at  aL  (1075/Bx.  1-032)  also 
reported  that  two  workers  in  one  plant 
suffered  from  pejrchotic  episodes;  tbeae 
conditions  were  reported  to  be  similar  to 
cases  that  occurred  during  the 
therapeutic  uae  of  thiocyanate.  Mean 
valuee  of  urinary  thiocyanate  In  the  38 
workers  correlated  well  with  air 
concentratiane  of  cyanide  (El  Ghawabi. 
Caafar,  Ei-Saharti  at  el.  1975/Ex.  1-832). 

Symptoms  resulting  from  chronic 
expoeure  to  cyanide  were  alao  reported 
by  Radoiidc  (1973.  aa  dted  In  NIOSH 
1970e/Bx.  l-SM)  among  workers 
expoeed  to  HCN  leveia  between  5.4  and 
ms  ppm.  and  by  Sale.  DeRoea.  and 
CaUgna  (197a  as  dtad  in  NI06H 
1978e/Ex.  1-240).  NIOSH  (197ee/Ex  1- 
240)  Interpreted  the  significance  of  these 
studies  as  follows: 

CoUa  (1072) .  .  .  advanoad  the  bsUaf  that 


epigaatiic  I 

vomiting,  tremor,  and  ptecardial  pain 
raprasent  a  tree  clinical  antily  aad  that  they 
are  sulRciantiy  nt  wiimantad  and 
characteristic  of  chroaie  tyaafcto  exposure  to 
be  grouped  into  a  Iraa  lyndrane. .  .  . 

ChaoBiaat  (IMO) .  .  .  alao  staled  that  there 
U  no  clinical  avidmce  to  dsay  tket  cysnidas 
can  cauae  tUa  type  of  oocupatiaaal 
intoxlcatian.  He  appaiaotly  found  the  debale 
on  whether  this  ialoxlcBtioa  is  traly  chronic 
or  whether  H  in»oh>es  rspeeted  subecnte 
■ymptoos  lo  be  sameatic  in  natora  and  opted 
for  die  sihatasinn  that  chronic  iatoxketion 
caused  Iqr  HCN  and  the  cyanide  sahs  is  a 
.  true  ocfapetioaal  diaaeee. .  .  . 

Thaa.  one  aighl  dsscribe  chronic  cyanide 
poisoning  as  a  slow  deteriofatloo  of 
fMlstaaoe.  and.  theiefun.  an  intansified 
sensitivity,  due  to  inadequate  time  Iwtween 
expoeufei  vor  replecement  of  damaged 
tlssuas,  sniyaw  syetsaM  and  metaboUc 
stores,  the  eUmiaetion  of  detedcattoo 
products,  and  the  rsfsasretiaa  of  homeostatic 
mechanitma  (N106H  197«e/Bx.  1-Ma  pp.  90- 
«). 

OSHA  received  e  few  comments,  in 
addition  to  that  made  by  NIOSH  (Ex.  »- 
47).  on  its  propoaal  to  revise  the  VtL  for 
HCN  to  4.7  ppm  (5  mg/m^  es  s  short- 
term  limit  Dr.  Lawrence  Hacker, 
repreeentiag  Abbott  Laboratories  (Ex.  3- 
078).  recommended  diat  OSHA  retain  its 
former  skin  notation  for  HCN:  OSHA's 
Intention  to  do  so  wss  inadvertently 


omitted  tnm  the  discuseion  of  hydrogen 
cyanide  in  the  NPRM.  There  is  ample 
evidence  that  cyanide  penetretes  the 
skin  in  sufficient  quantities  to  cause 
systemic  effects  (NIOSH  1978e/Bx.  1- 
240). 

Accordingly,  OSHA  is  retaining  its 
skin  notation  for  HCN  in  the  final  rule. 
BP  America  (Ex  8-67;  Tr.  9-127)  urged 
OSHA  to  establish  die  ACGIH  TLV 
rather  than  the  NIOSH  REL  for  HCN, 
and  die  New  Jersey  Department  of 
Health  urged  uae  of  EPA's  IRIS  data  to 
lat  a  PEL  for  this  substance  (Ex.  144).  In 
response  to  these  commenters,  OSHA 
notes  that  the  ACGIH  Is  not  in  the 
Agency's  opinion,  sufBdently  protective. 
Use  of  the  OUS  data  is  discussed  in 
Section  VLA. 

OSHA  condudes  diat  a  variety  of 
symptoms  are  associated  with  expoeure 
to  hydrogen  cyanide  at  levels  less  than 
10  ppm.  This  shows  that  neither  the 
former  PEL  nor  the  ACGIH  TLV  is 
suffidently  protective.  In  the  final  rule. 
OSHA  is  Uierefoneatabliahing e 4.7- 
ppm  IS-minute  STEL  as  the  PEL  The 
Agency  finds  that  the  final  rule's  short- 
term  limit  will  protect  workers  from  the 
significant  risk  of  headache,  weakness, 
colic,  and  nervousness,  which  together 
constitute  material  impairment  of  health: 
these  effects  have  been  observed  in 
individuala  expoeed  at  the  10-ppm  level 
over  e  full  working  shift  OSHA 
condudes  that  this  limit  will 
substantially  reduce  theee  significant 
risks. 
HYDROGENATCD  intPHENYLS 

CAS  No.:  81788-32-7:  Chemkal  Potmnla: 

None 
K&NaUlO 

Previously.  OSHA  did  not  regulate  the 
hydrogenated  teiphenyls.  The  ACGIH 
has  a  TLV-TWA  of  0.5  ppm 
(approximately  5  mg/m^  TWA  for  theae 
complex  mixtures  of  ortho-,  meta-,  and 
para-terphenyla  in  varioua  stages  of 
hydrogenadoiL  The  propoeed  PEL  was 
0,5  ppm  as  an  8-hour  TWA:  NIOSH  {Ex. 
8-47)  concurred  with  the  proposed  limit 
and  the  final  rule  establiahes  that  limit 

Acute  exposure  to  the  hydrogenated 
terphenyls  poses  a  risk  of  potential  lung, 
eye,  and  skin  damage.  Chronic  exposure 
presents  a  risk  of  systemic  toxicity 
involving  infury  to  the  liver,  kidneys, 
and  bloml-fbnning  organs,  as  well  as 
possible  metabolic  disturbances  and 
cancer  (ACGIH  1908/Ex.  1-3.  p.  311). 

Eariy  studies  of  unhydrogenated 
terphenyl  isooiers  detannined  that  the 
LOba  in  rats  is  low.  La.,  1900  mg/kg  for 
the  ordio  isomer.  2400  mg/kg  for  the 
meta  iaomer,  and  104100  oig/kg  for  the 
para  isomer  (Candah,  Bahor,  and  Ryan 
1982/Ex.  1-410).  TIdrty-day  oral 
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administration  of  500  mg/kg/day  in  the 
diet  of  rats  indicated  possible  liver  and 
kidney  damage,  which  was  suggested  by 
increases  in  the  bver-  and  kidney-to- 
body-weight  ratine  and  decreases  in  the 
rate  of  wdght  gain  (Comith.  Bahor.  and 
Ryan  1962^  1-410).  Other  studies 
have  demonatrated  nephrotoxidty  and 
liver  damage  in  rats  fed  33  mg/kg  or 
more  of  unirradiated  terphenjri  isomers 
(Petkau  and  Hoogstraaten  1905/Ex.  1- 
432;  Young.  Petkau.  and  Hoogstraaten 
1989/Ex.  1-450).  Inhalatian  studies 
showed  that  bronchopneumonia  is 
assodated  with  exposure  at  88  to  356 
ppm  to  the  ortho  and  meta  isomers,  but 
not  to  the  para  isomer  at  103  ppm 
(Haley.  Detrick.  Komeeo  et  aL  lOSO/Ex. 
1-328).  The  woric  of  Comiah.  Bahor,  and 
Ryan  (1902/Ex.  1-410)  dwwed  that  none 
of  the  isomers  caused  skin  irritation  in 
rabbits  following  a  24-hour  dermal 
application.  For  terphenyls  that  are 
approximately  40imroent  hydrogenated, 
the  acute  oral  IDm  in  rats  is  reported  as 
17,500  B«/kg:  in  mtoe.  it  is  12,500  mg/kg 
(Adameon  and  Weeks  1973/Ex.  1-295). 
This  study  also  demonstrated  that  an 
irradiated  hydrogenated  terphenyl 
mixture  is  three  times  more  acotely 
toxic  by  ingestion  dian  is  a 
nonimdiated  mixtore.  This  finding  was 
confirmed  in  lO-waek  chronic  ingestion 
studiee  (Adanison.  Bowden,  and  Wyatt 
igoO/Ex.  1-293):  these  authors  found 
that  1200  mg/kg  of  an  irradiated  mixture 
was  lethal  to  mice,  while  die  same  dose 
in  noniiradiatad  form  produced  only  an 
irreversible  inteiatttial  nephritis.  In  the 
same  shidy,  no  effects  were  obeerved 
for  either  mixture  at  a  dose  level  of  250 
mg/kg. 

Eight-day  inhalatian  studies  in  mice 
showed  some  pathdogic  changes  in  lung 
tissue  after  500  mg/m*  (SO  ppm) 
exposures  to  noninadiatad 
hydrogenated  teiphenvls:  ei^t-week 
exposures  at  2000  mg/m*  (200  ppm) 
resulted  In  the  same  lung  damage,  as 
well  as  in  some  proliferation  of  the 
smooth  endoplastic  reticulom  tai  the 
Uver  (Adamson.  Bowden.  and  Wyatt 
1900/Ex.  1-293;  Adamson  and  Weeks 
1973/Ex.  1-296).  Carcinogenesis  in  mice 
has  been  reported  from  8-week  skin 
expoeures  to  the  irradiated  mixture 
(Henderson  and  Weeks  1973/Ex.  1-784). 
The  significance  of  the  changes 
observed  by  Adamson  and  Fnriong 
(1974/Ex.  1-294)  in  die  mouse  lung  after 
ei^t  weeks  of  inhalation  exposure  to 
the  irradiated  mixture  is  difficult  to 
interpret  in  terms  of  the  potential  of  the 
hydrogenated  terphenyls  to  cause 
pulmonary  cancer,  particles  were  found 
to  dear  the  lungs  rapidly  but  to 
accumulate  and  dear  more  slowly  in  the 
intestine,  kidney,  and  liver.  No 


comments  other  than  those  of  NIOSH 
(Ex.  8-47)  were  received  on  this 
substance. 

In  the  final  rule.  OSHA  is  establishuig 
a  0.5-ppm  8-hour  TWA  for  the  complex 
mixtures  dl  ortho-.  meta-.  and  para- 
terphenyls  (either  irradiated  or 
nonirradiated)  in  various  stages  of 
hydrogenation.  The  Agency  condudes 
that  this  limit  will  protect  workers  from 
the  significant  risks  of  eye,  skin,  and 
lung  damage  and  of  systemic  toxidty  to 
the  liver,  kidneys,  and  blood-forming 
organs,  all  material  health  impairments 
that  are  potentially  associated  with 
exposure  to  diese  substances  at  levels 
above  the  new  PEL 
2-ISOPROPOXYETHANOL 

CAS:  100-80-1:  Gbemkal  Ponnola: 

(CHi)K»OCHiCHiOH 
H.&Nal223 

OSHA  had  no  former  Umit  for  2- 
isopropoxyethanoL  llie  ACGIH  has  a 
TLV-TWA  of  2S  ppm  for  this  mobile 
liquid.  The  propoaed  PEL  was  25  ppm  as 
an  8-hour  TWA.  and  the  final  rule 
esteblishes  this  limit 

2-Isopropoxyethanol  has  been 
demonstrated  to  produce  systemic 
toxidty  in  laboratory  aninials.  In  studies 
of  rats,  IS  six-hour  expoeures  at  1000 
ppm  caused  hemoglobinuria,  anemia, 
and  long  congestion,  but  no  fatalities 
(Gage  1970/&C.  1-318).  At  300  ppm.  Gage 
reported  transient  hemoglobin  and 
MCHC  decreases  and  lung  congestion 
after  15  eiqweures.  Exposure  at  the  100- 
ppm  level  produced  no  effiect  (Gage 
1970/Ex.  1-318).  Another  study  reported 
a  significant  increase  in  the  osmotic 
fia^ty  of  erythrocytes  in  female  rats 
aftor  a  four-hour  inhalation  exposure  to 
62  ppm.  but  no  effect  was  observed  at  32 
ppm  (Carpenter,  Poxzani.  WeU  et  aL 
1950/Ex.  1-303).  Studies  of  four  spedes 
exposed  at  concentrations  of  200. 50.  or 
25  ppm  for  six  hours/day  for  26  weeks 
resulted  in  hematologic  dianges  only  in 
rats;  increased  osmotic  fragility  of 
erythrocytes  was  marked  at  200  ppm. 
slight  at  50  ppm,  and  minimal  at  25  i^m 
(Moffett  Linnett  and  Blair  1970,  as  dted 
in  ACGIH  1900/Ex.  1-3,  p.  235). 

NIOSH  (Ex.  0-47)  did  not  concur  with 
OSHA's  proposed  limit  of  25  ppm, 
noting  that  25  ppm  represented  an  effect 
leveL  Although  "sli^t"  increases  in 
osmotic  fragility  were  reported  in 
animals  subchronically  eiqiosed 
(Moffett  Linnett  and  Blair  1976,  as  dted 
in  ACGIH  1900/Ex.  1-3,  p.  235).  OSHA 
notes  that  a  marked  reaction  did  not 
occur  until  exposure  was  increased 
eightfold.  Therefore,  at  this  time.  OSHA 
judges  the  25-ppm  reL  to  be  suffidently 
protective. 

OSHA  is  establishing  an  8-hour  TWA 
PEL  of  25  ppm  for  2-isopropoxyethanol 


in  the  final  rule.  The  Agency  condudes 
that  this  limit  will  substantially  reduce 
the  significant  risk  of  hemolytic  effects, 
which  are  material  health  impairments 
that  are  assodated  with  exposure  to  this 
substance  at  levels  above  the  new  PEL 
ISOPROPYL  GLYODYL  ETHER 
CAS:  4018-14-2:  Chemical  Formula:  CtH.tOi 
H.S.No.1227 

OSHA's  former  limit  for  isopropyl 
glyddyl  ether  (IGE)  was  50  ppm  as  an  0- 
hour  TWA.  The  ACGIH  has  an  0-hour 
TWA  of  50  ppm  and  a  15-minute  STEL 
of  75  ppm  for  IGE.  NIOSH  (Ex.  fr-47. 
Table  N7)  recommends  a  limit  of  SO  ppm 
as  a  IS-minute  ceiling.  OSHA  proposed 
an  0-hour  TWA  of  50  ppm  and  a  15- 
minute  STEL  of  75  ppm  for  ICE,  and 
these  limits  are  esteUished  in  the  final 
rule.  IGE  is  a  coloriess.  volatile  liquid. 

The  4-hour  lCt»  for  IGE  in  mice  was 
1500  ppm  and  the  0-hour  LCm  in  rats 
was  1100  ppm  (Hine.  Kodama. 
Wellington  et  al.  195e/Ex.  1-331).  The 
intragastric  LDsoS  in  mice  and  rats  were 
1.30  and  4.2  g/kg,  respectively;  in 
rabbits,  the  dermal  ISim  was  9.05  g/kg 
(Hine.  Kodama.  Wellington  et  aL  1956/ 
Ex.  1-331).  Fifty  daily  seven-hour 
exposures  of  rats  to  400  ppm  caused  a 
reduced  rate  of  weight  gain,  an  increase 
in  hemoglobin,  a  decrease  in  peritoneal 
fat  and.  in  some  animals, 
emi^ysematous  lungs  and  mottling  of 
the  liver  (Hine.  Kodama.  Wellington  et 
aL  lOSe/Ex.  1-331).  Animals  in  diis 
study  also  exhibited  signs  of  ocular 
irritetion  and  respiratory  distress. 

in  humans,  eye.  nose,  and  qnier 
respiratory  irritation  occurred  in  the 
tecimidans  handling  the  animals  in  the 
Hine  and  co-workers  (19S6/Ex.  1-331) 
study;  exposure  levels  were  not 
spedfied.  Dermatitis  has  also  been 
reported  in  workers  exposed  to  other 
glyddyl  ethos  during  manufacture,  and 
one  such  case  involved  KX  exposure 
(ACGIH  igOO/Ex.  1-3,  p.  340). 

In  the  final  rale,  OSHA  is  retaining  the 
0-hour  TWA  of  50  ppm  and  adding  a  15- 
minute  STEL  of  75  ppm  for  IGE.  The 
Agency  condudes  that  both  the  TWA 
and  STEL  are  necessary  to  reduce  the 
risk  to  woriiers  of  chronic  organ  effects, 
such  as  those  demonstrated  to  occur  in 
^nimaU  (Hine,  Kodama,  Wellington  et 
al.  195e/Ex.  1-331),  and  the  sigidficant 
risk  of  eye,  skin,  and  upper  respiratory 
trad  irritation  assodated  with  short- 
tenn  IGE  exposures  at  the  levels 
permitted  in  the  absence  of  a  short-term 
limit  09iA  considers  sensory 
irritetion.  dermatitis,  and  chronic  organ 
effecte  to  be  material  impaiimente  of 
healdi. 


M'-MCTHYLENE  Bt8<2-aiLOItOANIIJNB) 
CA&  Mn-14^  ChMiical  Formula: 
CH4CJI.ClN>^)i 

iiS.No.xxn 
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PravkNisly.  OSHA  bad  no  limit  for  4.4- 
melhytetM  bis  (2-chloroaniliiM).  or 
MBCX:A.  althoivb  in  1974.  OSHA  did 
iswM  •  sUuMkid  for  MBOCA  ••  part  of 
tbe  Afancy's  "14  Cardnogens" 
rulemaking:  bowavar.  tba  raviewing 
couri  set  Iha  MBOCA  standaid  aaida  on 
procedural  grounds.  The  ACCIH  has  a 
limit  of  002  ppm  (022  mg/m^  TWA. 
with  a  skin  notation,  and  dassifles 
MBOCA  as  a  suspected  human 
carcinogen  (A2).  NI06H  recommends  a 
TWA  limit  of  3  |tg/m  *  for  MBOCA.  which 
NIOSH  considers  a  potential 
occupational  carcinogen.  OSHA 
propoaed  an  g-bour  TWA  of  002  ppm 
TWA  for  MBOCA.  with  a  skin  notation: 
the  final  rule  establishes  these  limits. 
MBOCA  is  a  tan-colored  solid. 

MBOCA  is  highly  toxic,  causing 
cyanoais.  kidney  irritation, 
methemoglobinemia,  and  cancer,  it  is 
similar  in  effect  to  the  other  aromatic 
amines  (Hosein  and  van  Rooamalen 
1978/  Ex.  1-1064:  Mastromatteo  1986/Bx. 
1-140). 

Steinhoff  and  Grundmann  (lOgQ/Ex. 
1-7B2)  demonstrated  that  feeding 
MBOCA  at  unspecified  levels  to  rats  on 
a  protein-defident  diet  cauaed  a  high 
inddenoe  of  liver  cancer.  Russfield. 
Homburger.  Boger  and  assodates  (1975/ 
Ex.  1-028)  reported  liver  and  hmg 
tumors  in  rata  fsd  MBOCA  while  on  a 
standard  diet  Dogs  fed  MBOCA  at  a 
dose  of  100  mg/day,  five  days/week 
showed  no  hepatic  cancer,  but 
malignant  nodules  in  the  bladder 
occurred  in  a  dog  fed  MBOCA  for  nine 
years  (Stula  et  al  1977.  as  dted  in 
ACGIH  180ft/Ex.  1-S.  p.  302.4). 

In  Industry,  reversible  hematuria  has 
been  reported  among  MBOCA-expoaed 
workers,  but  precise  concentration  data 
are  lackii«  Mastromatteo  1965/Bx.  1- 
146).  An  early  study  of  workers  expoeed 
for  as  long  as  18  years  to  MBOCA 
showed  no  adverse  effects,  although  the 
substance  and  ito  metabolites  were 
detected  in  the  urine  of  these  subfecta 
(linch.  O'Connor.  Barnes  et  aL  1071/Ex. 
I-TBIL  Hoaein  and  van  Roosmalen 
(1078/Ex.  1-1064)  reported  an  industrial 
aoddent  In  which  molten  MBOCA  was 
splashed  in  a  worker's  facr.  urinaiv 
levels  of  3.6  mg/L  MBOCA.  as  well  as 
protein,  were  deteded  in  the  urine,  end 
the  subied  experienced  nausea. 
However,  this  worker  recovered  quickly. 

A  recent  NIOSH  retrospective  study 
involving  370  workers  employed  in  a 
MBOCA-manufacturing  plant  evaluated 
the  cardnogenidty  of  mis  substance, 
which  is  structurally  similar  to 


bensidine.  This  study  found  two  esses 
of  bladder  cancers  in  very  young 
workers  (less  than  30  years  of  age),  both 
of  whom  were  nonsmokers. 

The  Polyurethane  Manufsdurers 
Assodatioo  (FMA)  sxpresaad  ita 
support  for  establishing  a  a02-ppB 
TWA  for  MBOCA.  statiM  that  Um 
propoaal  **«irill  significantly  assist  in 
sssuring  that  any  axpoaora  to  the 
chemical  is  appropriately  controlled 
while  impoaing  a  regulation  which  can 
be  feasiUy  complied  with  by 
employers"  (Ex.  9-683.  p.  4).  In  addition, 
the  PMA  indicated  that  with  conently 
applied  engineering  and  work  practice 
controls.  MBOCA  "can  be  used  with  no 
or  very  limited  employee  exposure"  (Ex. 
3-683.  p.  5).  The  PMA  alao  supported 
establishment  of  a  PEL  for  MBOCA  "to 
provide  OSHA  with  a  chemical-spedfic 
enforcement  capability  to  deal  with  any 
isolated  instances  where  a  user  of  the 
chemical  also  disregards  recognised 
industry  practioes  and  faib  to 
reasonably  control  employee  exposure 
to  the  diemical"  (Ex.  3-683.  p.  7).  The 
PMA  suMMirted  tlie  addition  of  a  skin 
notatioo  for  MBOCA.  identifying  dermal 
contad  as  a  "prindpal  potential  route 
for  employee  expoeure"  (Ex.  3-883.  p.  7). 

NIOSH  (Ex.  6-47.  Table  N6B)  did  not 
concur  wiUi  OSHA's  proposed  PEL  and 
recommended  faisteod  that  the  Agency 
undertake  a  separata  e(b)  rulemaking  for 
MBOCA.  OSHA  is  aware  of  die  two 
bladder  cancer  caaea  reported  by 
NIOSH  and  will  oonttaiue  to  monitor  the 
toxicologic  evidence  on  MBOCA  in  the 
foture  to  determine  whether  the 
evidence  warranta  a  further  reduction  in 
the  expoaure  limit  The  AFL-CIO  (Ex. 
104)  urged  OSHA  to  promulgata 
andllary  limito  for  MBOCA:  however,  as 
discussed  in  Section  IV  JX.  the  Agency  is 
not  at  this  time  promulgating  such 
provisioos  because  of  the  sixe  and  scope 
of  this  rulemaking. 

In  die  final  rule.  OSHA  is  establishing 
an  SUMMIT  TWA  limit  of  O02  ppm  for 
MBOCA.  with  a  skin  notation.  Tbe 
Agency  oondudes  diat  this  limit  will 
proted  workers  against  the  significant 
risks  of  cyanosis,  methemoglobinemia, 
kidney  irritation,  and  bladder  cancer,  all 
material  health  bnpairmenta  potenttally 
assodated  with  exposure  to  this 
substance.  A  skin  notatioo  is 
established  to  proted  against  the 
percutaneous  abaotption  and  systemic 
toxidty  demonstrated  by  this  substance 
in  industrial  accidents. 
PHENYLHYDRAZn^E 

CAS:  lOO-aS-Oc  Chemical  Ponnula: 
CJItNHNH. 

na  No.  1317 

OSHA's  former  limit  for 
phenylhydrasine  was  5  ppm  TWA  as  an 


8-hour,  witfi  a  skin  notation.  The  ACGM 
has  a  TLV-TWA  of  5  ppm  with  a  STBL 
of  10  ppim.  and  a  skin  notation.  NIOSH 
(1978e/KK.  1-283)  recommends  that 
workplace  expoeures  not  exceed  014 
ppn  as  measurad  over  a  two-hour 
period  OSHA  proposed  to  retain  the 
PEL  ofSppm  as  an  6-hoar  TWA  and  to 
add  a  STEL  of  10  ppm.  with  a  skin 
notation,  and  thaae  limita  are 
established  tai  the  final  rale. 
Phenylhydrasine  may  be  either  yellow 
crystab  or  an  oily  li<|uid  diet  darkens  on 
expoeure  to  air  and  light 

No  data  are  available  on  the  effeds  of 
phcnylhydrazine  resulting  tnm 
inhalation.  The  ACGIH  limita  are  based 
on  the  hi^  scute  toxidty  of  the 
compound  when  administered  orally  or 
subcataneottshr  to  animala;  sin^e  doses 
on  the  order  of  20  mg/kg  have  resulted 
in  the  death  of  dogs  wimin  22  days 
(Hesse.  Ptanke.  and  Hering  1935/Ex.  1- 
786)  and  produced  a  marked  deoease  in 
erythrocyte  count  hi  rodento  (von 
Oettingen  and  Deidimann-Greubler 
1938/&(.  1-771).  Anemta  and  hemolysis 
are  die  charactatistic  responses  seen  in 
animab  fed  or  infected  with 
phenylhydrasine. 

In  ito  criteria  docoraent  on  the 
hydrazines.  NIOSH  (1978e/Ex.  1-283) 
reviewed  four  studies  on  tlie 
cardnogenidty  of  phenylhydrasine  in 
mioo.  One  study  (Todi  and  Shimizu 
1978/&(.  1-875)  found  significant 
increases  in  blood  vessel  tumors. 
Another  study  (Clayson.  Biandflori 
Milia.  and  Santilli  1986.  as  dted  in 
ACGIH  1086/Ex.  1-3.  p.  477)  reported 
increased  inddenoes  of  lung  adenomas 
and  adenocardnomas.  Two  other 
studies  (Roe.  Grant  and  Millican  1967/ 
Ex.  1-858;  KeUy.  aCara.  Yancy  et  aL 
1989/Ex.  1-703)  were  negative.  NIOSH 
conduded  that  phenylhydrazine  should 
be  considered  e  potential  human 
carcinogen  and  recommended  that 
expoeures  not  exceed  014  ppm  over  a 
two-hour  sampling  period,  tvhich 
represento  the  krvrast  levri  that  can  be 
detected  reltably.  The  ACGIH  (198B/Ex. 
1-3)  has  placed  phenylhydrazine  on  ita 
A2  (snspeded  human  carcinogens)  list 

NIOSH  (Ex.  6^7,  Table  NeB:  Tr.  3-07 
to  3-06).  die  Workers  Institute  for  Safety 
and  Healdi  (WISH)  (Ex.  116).  die  AFL- 
aO  (Ex.  104).  die  Oil  OieBiical  and 
Atomic  Workers  (1>.  9-218).  and  the 
American  Industrial  Hygiene 
Association  (Ex.  8-16)  were  of  the 
opinion  that  OSHA's  proposed  revision 
of  the  PEL  for  phenylhydrazine  was  not 
suffidendy  protective.  NIOSH  (Ex.  8-47) 
indicated  that  phenylhydrazine  may  be 
a  suitable  candidate  for  an  individual 
(Kb)  rulemaking.  Typical  of  the  views  of 
these  commenters  was  the  statement  of 


WISH  (Ex.  116).  which  commented  diat 
the  ACCIH  had.  at  one  time,  considered 
reducing  ito  5-ppm  TLV-TWA.  and  dted 
a  1974  study  in  which  rabbito  given 
intravenous  iniedions  of 
phenylhydrazine  showed  blood  and 
liver  efiieds.  The  evidence  of 
phenylhydrazine's  possible 
cardnogenidty  was  also  dted  by  WISH 
as  additional  support  for  a  more 
stringent  limit  In  response.  OSHA  notes 
that  the  Agency  is  also  concerned  about 
the  evidence  for  these  adverse  effeds  of 
phenylhydrazine  exfosan  and  will 
continue  to  monitor  and  evaluate  tbe 
toxicologic  Uterature  on 
phenylhydrazine  to  determine  whether 
there  is  a  need  in  the  foture  for  a  further 
reduction  in  die  occupational  exposure 
limit 

However,  at  the  present  time.  OSHA 
to  retaining  the  5-ppm  8-hour  TWA  and 
adding  a  10-ppm  STEL  for 
phenylhydradne;  die  sldn  notation  to 
also  retained.  The  Agency  omdudes 
that  these  two  limito  will  work  together 
to  keep  workplace  ejqmsures  weU 
controlled  and  will  rMhice  die 
significant  health  risks  assodated  with 
exposure  to  thto  substance.  These  risks 
indude  acute  blood-related  toxidty  and 
may  also  indude  cancan  these  effeds 
deariy  constitute  material  tanpairmento 
of  healdL  OSHA  finds  diat  die  TWA 
and  STEL  limito  esteblished  in  the  final 
rule  will  substandally  reduce  these 
significant  risks. 
PHENYLFHOSPHINE 

CAS:  638-21-1:  Clieniical  Formula:  QtUFK 
H.S.  No.  1318 

OSHA  had  no  former  requirement  for 
limiting  worker  expoaure  to  phenyl 
phoqihine:  NIOSH  alao  has  no  REL  for 
dito  substance.  The  ACGIH  has 
recommended  a  ceiling  limit  of  O05  ppm 
for  thto  solid.  The  proposed  PEL  was  a 
ceUing  of  O06  ppm:  NIOSH  (Ex.  8-47, 
Table  NI)  concurred  with  the  proposed 
limit  and  thto  limit  to  establi^ed  in  the 
final  rule. 

A  90-day  inhalation  study  conducted 
by  the  du  Pont  Company,  in  which  rata 
and  beagle  dogs  were  exposed  to 
average  concentrations  of  0.6  ppm  or  2.2 
ppm  phenylphosphine  for  six  hours  per 
day,  five  days  per  week,  showed  that 
rato  exposed  to  2.2  ppm  had  significant 
hematologic  changes  and  testicular 
degeneration  (E.L  du  Pont  de  Nemours  ft 
Co.,  Inc.  1970.  as  dted  in  ACGIH  1966/ 
Ex.  1-3,  p.  479).  These  effecto  were  not 
noted  among  rato  exposed  to  0.6  ppm, 
but  rato  exposed  at  the  lower  level  did 
show  hypersensitivity  to  sound  and 
touch  and  mild  hyperemia.  The  dogs 
tolerated  the  higher  exposure  level 
better  than  the  rato  in  that  some 
regeneration  of  testicular  damage 


occurred  in  dogs  during  a  (me-month 
recovery  period.  Dogs  exposed  to  oe 
ppm  exhibited  intermittent  nausea, 
diarrhea,  tocrimation,  and  hind  leg 
tremor  (ACGIH  19e6/Ex.  1-3).  The 
ACGIH  considered  06  ppm  to  be  an 
NOE  level  for  severe  effeds  in  animals 
and  recommended  a  OOS^ipm  ceiling 
TLV  to  provide  a  tenfold  safety  margin 
to  proted  workers  against  the  changes 
exhibited  by  the  test  animaU  at  the  0.6- 
ppm  level  No  cmnmento  other  than  that 
bom  NI091  (Ex.  8-47)  were  received  by 
OSHA. 

OSHA  condudes  that  workers 
formerly  ejqxised  to  uncontrolled  leveto 
of  pheny^ihosphine  were  at  significant 
risk  of  experiencing  the  nausea, 
irritation,  and  CNS  efCecto  found  to  be 
assodated  with  such  ejqrasnres  in 
animals.  OSHA  finds  that  these  effecto 
constitute  material  health  impairments. 
The  Agency  concludes  that  the  final 
rule's  ceiling  of  006  ppm  will  reduce 
these  significant  rtoks  substantially. 
PHOSPHINE 

CAS:  7809-51-2:  Chemical  Fonnuto:  PH> 
RS.Na1321 

OSHA  formeriy  had  a  PEL  of  0.3  ppm 
TWA  for  phosphine.  Hie  ACGIH 
recommendsaTLV-TWA  of  0.3  ppm 
and  a  TLV-STEL  of  li)  ppoL  The 
proposal  retataied  the  8-hour  TWA  of  0.3 
ppm  and  added  a  STEL  of  1  ppm. 
NIOSH  (Ex.  8-47)  concurred  with  thto 
proposaL  These  limito  are  establtohed  in 
the  final  rule.  Phosphine  to  a  coloriess 
gas  widi  a  disagreeable,  garlic-like  odor. 

Eariy  studies  reported  that  toboratory 
animato  could  tolerate  phosphine  in 
f our-houi^daily  exposures  of  5  ppm  for 
two  months,  but  fatalities  were 
observed  firom  seven  similar  exposures 
at  10  ppm  (Mnller  1940/Ex.  1-919).  in 
1975.  Warito  and  Brown  (Ex.  1-451) 
reported  a  4-hour  LCm  of  11  ppm  in  rats; 
these  lethal  exposures  caused  effecto 
typical  of  respiratory  irritation. 

Prior  to  1956,  numerous  cases  of 
phosphine-related  occupational 
poisonings  and  deaths  were  reported, 
indnding  a  fatality  caused  by 
pulmonary  edema  that  was  attributed  to 
an  exposure  of  8  ppm  for  two  hours 
daily  (Harger  and  Spolyar  1958/Ex.  1- 
327).  Sublethal  symptoms  (without 
chronic  effecto)  occurred  at  phosphine 
exposures  averaging  10  ppm  or  less, 
with  excursions  of  up  to  35  ppm; 
recorded  symptoms  included  diarriiea, 
nausea,  vomiting,  respiratory  dtotress, 
and  dizziness  (Jones.  Jones,  and  Longley 
1964/Ex.  1-420).  The  literature  contains 
no  documented  reports  of  chronic 
poisoning  caused  by  prolonged  exposure 
to  phosphine,  althou^  several 
authorities  have  asserted  that  thu  is  a 
possibility  (Henderson  and  Haggard 


1943e/Ex.  1-1066;  Fairhall  1957h.  as 
cited  in  ACGIH  lOOS/Ex.  1-3,  p.  883: 
Johnstone  and  Miller  lOeo/Ex.  1-1114: 
Patty  19631  as  dted  in  ACGIH  1986/Ex. 
1-3,  p.  883;  American  Industrial  Hygiene 
Association  (AIHA)  1964/Ex.  1-407). 

Joel  Carr,  Health  and  Safety  Researdi 
Diredor  for  the  American  Federation  of 
Grain  Millers  Union,  testified  on  the 
toxicology  of  and  employee  exposures 
to  phosphine  in  grain  elevators  and  flour 
miUs  (&(.  6-1:  Tr.  pp.  7-240  to  7-250). 
Mr.  Carr  described  a  report  of  a  group  of 
industrial  hygiene  studies  publtohed  by 
NIOSH  (Zaebst  1986:  Zaebst  Blade. 
Morelli-Schrodi  et  aL  1987:  Zaebst 
Blade,  Burroughs  et  aL  1988),  in  which 
applicators  of  phosphine  were  found  to 
be  exposed  above  the  proposed  TWA 
PEL  and  STEL:  nonapplicator  workers 
also  become  exposed  while  working 
near  fumigated  grain,  while  loading  or 
transferring  fumigated  grain,  or  while 
working  in  elevators  and  mills. 

Mr.  Carr  atoo  dted  additional  health 
studies,  induding  a  report  of  chronic 
neurological  problems  following  an 
acute  episode  of  (rfiosphine  poisoning 
(Kurzbauer  and  Keise  1987).  animal  data 
indicating  that  phosphine  inhibito 
catalase  activity  (Price  and  Walter 
1987).  and  studies  showing  phosphine  to 
be  mutagenic  both  in  vitro  and  in  vivo 
{Occupational/Envinmmental 
Pathology  Review  1968)  (Tr.  p.  7-246: 
Ex.  45A].  He  dted  anodier  NIOSH 
report  [Studies  of  the  Prevalence  of 
Chronic  Non-^iecific  Lung  Disease  and 
Related  Health  Problems  in  the  Grain 
Handling  Industry,  Rankin  et  al.  1966) 
that  identified  several  symptoms 
assodated  with  fJiosphine  ejqwsure. 
induding  headaches,  dizziness, 
diarriiea,  nausea,  and  dyspnea,  as  well 
as  palpable  abdomen  (Tr.  p.  7-247).  Mr. 
Carr  also  mentioned  the  preliminary 
resulto  oi  an  NCI  mortality  study  of 
grain  workers  in  which  elevated  relative 
risks  were  found  for  non-Hod^un's 
lymphoma  (Tr.  p.  7-254).  Mr.  Carr  urged 
OSiifik.  to  adopt  a  short-term  limit  of  03 
ppm.  which  is  consistent  with  EPA's 
Maximum  Concentration  Limit  for 
phosphine  applicators  (Tr.  p.  7-250);  in 
addition,  he  recommended  that  OSHA 
establish  provisions  for  exposure  and 
medical  monitoring,  training,  and 
respiratory  protection  for  phosphine. 

OSHA  appredates  the  information 
supplied  by  Mr.  Carr  on  phosphine 
toxidty  and  awaito  completion  of  the 
ongoing  studies  discussed  by  him  at  the 
hearing.  In  response  to  Mr.  Carr's 
request  that  OSHA  establish  other 
requiremento  in  addition  to  the  PEL, 
OSHA  notes  that  the  Agency  is 
currently  conducting  rulemaking 
activities  to  develop  generic  standards 
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for  rMpinitory  protoctioo.  medical 
■unraiUanoa,  and  axpoaura  BMOitorini. 
but  that  tb«  tola  pwpoaa  of  thla 
rwlamaHi^  ia  to  ravlaa  OSHA's 
oatdalad  axpoaura  Unita. 

In  tlM  Una]  rala.  06HA  ia  ratainii«  tba 
S-hoor  TWA  FBL  for  pboaphina  of  OiS 
ppan  and  addtaif  a  IS-minuta  STOL  of  1 
ppaa.  Tba  Agancy  oondud—  that  both  of 
thaaa  bmita  aia  raquirad  to  Mibatantially 
roduoa  liia  aifniflcant  riak  of  lung 
damaga.  dlaiihaa.  and  nauaaa.  aU 
mataiial  baalth  iovainnants  aaaodated 
with  alavalad  abort-tana  and  loag-tarm 
axpoaura  to  thia  gaa. 
nPBXAZlNB  OIHYDROCHLORIDB 
CA&  14S-M-a;  a—ical  Pannnla:  C«HwNi  t 

Ha 

HANalSSe 

Pravioualv.  06HA  had  no  limit  far 
piparaiina  dihydrochlorida.  Tba  AOGIH 
reoommenda  a  TLV-TWA  limit  of  5  mg/ 
m*.  Tba  propoaad  PEL  waa  an  8-hour 
TWA  of  B  mg/m^  NIOSH  (Ex.  8^7) 
ooncunad  with  tba  propoaad  PEL  and 
thii  limit  ia  aatabiiabad  in  tba  final  rula. 
PIparaxina  dihydrochlorida  ia  a  aolid. 

Piparaxina  (Uhvdrochlorida  ia  a  watar- 
•olubla  iobd  with  low  •ystemic  toxicity 
and  mild  irritant  propertiaa;  tha 
compound  ia  biologically  activa.  Hm 
oral  LOb*  for  rata  baa  baen  reportad  aa 
44  g/kg  (NIOSH  19S4.  aa  dted  in 
ACGIH  19gS/Bx.  1-S.  p.  401). 

Eya  and  akin  irritation  bava  baan 
raportad  aa  a  raault  of  human  axpoaurea 
to  high  (not  further  specified)  levels  of 
piperazine  dihydrochloride:  aubiecta 
experienced  ndld  to  moderate  akin 
bums  and  sensitlxatlon.  Inhalation  of 
tlie  dust  has  been  associated  with 
asthmatic  reactions  (Dow  Chemical 
Company  1077h.  as  dted  in  ACGIH 
198e/Bx.  1-3.  p.  491).  OSHA  received  no 
coounents  otfaAr  than  that  from  NIOSH 
(Ex.  0-47)  on  this  substance. 

In  the  final  rule.  OSHA  is  establishing 
a  limit  of  5  mg/m*  as  an  6-hour  TWA  for 
piparaxina  dihydrochloride.  The  Agency 
oondudes  that  this  limit  will  reduce  the 
signiflcant  risks  of  sansitixation  and  eye 
and  skin  irritation,  which  constitute 
material  health  impairments  and  are 
potentially  associated  with  exposures  to 
this  substance  at  levels  above  the  new 
limit 

D-PKOPYL  NmtATB 

CAfle  e37-1S^  dMOikd  Fonnula: 

CHrf»iCHiONOi 
K&NalMO 

OSHA  formerly  had  an  8-hour  TWA 
limit  of  2S  ppm  for  n-propyl  nitrate.  The 
ACGIH  has  a  2S-ppm  TWA  and  a  15- 
minute  STEL  of  40  ppm:  these  limits 
were  proposed  by  OSHA.  NIOSH  (Ex. 
8-47)  concurred  with  these  proposed 
limits,  and  these  limits  are  established 


in  the  final  tula.  n-Propyl  nitrate  ia  a 
pala  yaUow  Uqold  with  a  akUy  awaat 
odor. 

Rats  inhaling  propjrl  nitrate  vapor  for 
four  bowa  at  a  coooantratioo  of  10,000 
ppm  exhibited  cyanoaia  and 
mathaoMglobinaoiia  before  tbay  died 
(Hood  1969,  aa  dtad  in  AOCUH  IQgS/Bx. 
1-S,  p.  806).  Hm  intravenoaa  LOb*  in 
unanaathatiMd  rabbita  baa  baan 
reportad  to  be  between  MO  and  250  mg/ 
kg:  in  anaathatiaed  dogs  and  cata. 
intravanoua  doaas  of  batwaan  100  and 
aoo  aig/kg  ware  oanally  fatal  (Murtha. 
SUblla,  and  Willa  1980/Bx.  1-840). 
Murdia  and  aaaodataa  (lOSO/Bx.  1-8W). 
who  ooodactad  thaaa  stodiaa.  concluded 
that  n-propyl  nitrate  exerta  a  direct 
action  oo  the  vaacular  smooth  muade 
and  that  the  anauing  cardiac  affects  and 
raapiratory  dapraaaioo  contribute  to  the 
ooopoonas  bsrpotenaive  action  (Murtha. 
Stabile,  and  Wills  196e/Bx.  1-040). 
Inhalation  trials  in  mica,  rats,  hamsters, 
guinea  piga.  and  dogs  have  aatablishad 
4-hour  LO*  values  ranging  from  OOOO  to 
104)00  ppm  for  rata.  8000  to  7000  ppm  for 
mica,  and  2000  to  2S00  ppm  for  dogs. 
Dogs  survived  repeated  expoauras  (six 
hours/day.  five  days/week)  at  200  ppm 
for  six  months,  although  slight  clininl 
signs  were  obeerved  during  the  firat  two 
weeks  of  expoeure  (Rinehart  Garbars, 
Greene,  and  Stoufer  1068/Bx.  1-824). 
The  percutanaoua  toxidty  of  n-propyl 
nitrate  is  low  but  may  cauae 
inflammation  and  thickening  of  the  skin 
sfter  repeated  exposures:  these  effects 
are  sometimes  transient  (ACGIH  1988/ 
Ex.  1-3,  p.  SOS).  To  protect  against 
cardiovascular  and  respiratory 
depressant  effects  requires  both  TWA 
and  STEL  limita.  I410SH  (Ex.  »-47)  waa 
the  only  coounenter  to  the  rulemaking 
record  for  this  substance. 

In  the  final  rule.  OSHA  is  reUinlngthe 
PEL  of  25  ppm  TWA  and  adding  a  STEL 
of  40  ppm  for  n-propyl  nitrate.  The 
Agency  condudea  that  this  combined 
PEL-STEL  limit  will  proted  workers 
against  the  significant  risk  of  cyanoeis. 
methemoglobinemia,  and  hypotension, 
all  material  baalth  impairments  are 
potentially  aaaodated  with  expoeure  to 
n-propyl  nitrate  at  levels  above  the  8- 
hourTWAPEL 
SODIUM  PLUOKOACETATB 

CAS:  aZ-74-a:  ChMnical  Fonnuia:  ■ 
CHiPOOONa 

K&Naisaa 

The  former  OSHA  standard  for 
sodium  fluoroacetate  waa  OM  mg/m'  as 
an  8-hour  TWA.  with  a  skin  notation. 
The  ACGIH  has  established  expoeure 
limito  of  OJOS  mg/m*  TLV-TWA  and  ai5 
mg/m*TLV-STCL  with  a  skin  notation. 
The  propoeal  retained  the  former  8-hour 
TWA  PEL  and  added  a  STEL  of  ai5  mg/ 


m*.  with  a  skin  notation:  NIOSH  (Ex.  8- 
47)  ooocurred  with  this  proposal  and 
these  limita  are  eatablisliad  in  the  final 
rule.  The  skin  notation  is  retained. 
Sodium  fluoroacetate  ia  a  fine  white 

Kwder,  which  is  sometimes  dyed  black 
■  commercial  uae. 

Sodium  fluoroacetate  causae  vomiting, 
ooavulaioaa,  and  ventricular  fibrillation. 
It  is  highly  toxic  by  inhalation,  ingestion, 
or  via  abaorption  through  the  skin 
{OoaipationaJ  Health  Guidelinet  for 
Chemical  Haxarda,  NIOSH/OSHA 
1981).  The  ACGIH  calculated  and  set  the 
threabold  limit  of  0l06  mg/m*  based  on 
studiaa  of  rats  indicating  an  oral  LDb*  of 
1.7  mg/kg  (Lehman  1961/Bx.  1-790). 
Tiaaoa  changes  in  rats  were  noted  in  a 
later  atody  hy  the  same  author  In  which 
the  animals  were  fed  0.25  mg  sodium 
fluoroaoetate/kg/day  (Lehman  1962.  as 
dted  in  AOGIH  1988/Ex.  1-3,  p.  534):  the 
equivalent  level  in  humans  would  be  17 
mg/person/day.  A  further  study  by 
Miller  and  Phlllipe  (1965,  as  dted  In 
ACGIH  1968/Ex.  1-3,  p.  534)  examined 
growrth  rates  in  rats  feid  various  dosages 
of  sodium  fluoroacetate.  Rats  who 
received  10  ppm  in  their  diet 
experienced  a  transient  fluctuation  in 
growth  rata.  At  20  ppm  (approximately  2 
mg/kg  in  young  rats),  the  growth  rate 
declined  markedly  the  first  week:  the 
rats  survived  and  resumed  growth  at  the 
normal  rate  in  three  to  four  weeks. 
Tolerance  for  the  chemical  lasted  less 
than  two  weeks,  and  those  rats  who  had 
adjusted  to  sodium  fluoroacetate 
showed  a  second  retardation  of  growth 
w^n  returned  to  a  dietary  level  of  20 
ppm  after  a  two-week  interval  of  eating 
a  normal  diet  MUler  and  Phillips  (1955, 
as  dted  in  ACGIH  198e/Ex.  1-3.  p.  534) 
noted  that  rats  conditioned  to  a  dietary 
level  of  20  ppm  were  then  able  to  adjust 
to  a  level  of  40  ppm  (a  dose  that  is 
greater  than  the  single  LOb*  dose  per 
day).  The  comment  from  NIOSH  (Ex.  8- 
47)  was  the  only  one  made  to  the  record 
on  sodium  fluoroacetate. 

In  the  final  rule.  OSHA  is  retaining  the 
8-hour  TWA  of  04)6  mg/m*  and  adding  a 
STEL  of  ai5  mg/m*  for  sodium 
fluoroacetate:  the  skin  notation  is  also 
retained.  The  Agency  condudes  that  the 
8-hour  TWA  and  short-term  exposure 
limits,  with  a  skin  notation,  will  reduce 
the  risk  of  systemic  effects  possible  as  a 
result  of  short-term  exposures  above  the 
8-hour  TWA  of  04)6  mg/m* 

TRIMETHYLBENZENE 

CAS:  2SS51-1S-7:  Ownical  Fonnula: 

(CHiliCJIi 
H&  Na  1412 

OSHA  formerly  had  no  exposure  limit 
for  trlmethylbenzene.  The  ACGIH  TLV 
for  all  isomers  of  tiimethylbenxene  is  25 
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ppm  as  an  8-hour  TWA.  The  proposed 
PEL  was  25  ppm  as  an  8-faour  TWA: 
NIOSH  (Ex.  8-47.  Table  Nl)  concurred 
with  the  25-ppm  TWA  limit  and  the 
final  rule  establishes  this  limit  for  this 
Uquid. 

A  study  by  Battig,  Grandjean.  and 
Turrian  (1957/Ex.  1-104)  provides  the 
basis  for  the  final  rule's  limit  this  woiic 
reports  symptoms  among  27  workers 
exposed  to  a  solvent  containing  30 
percent  1,3.5-trimethylbenzene  and  50 
percent  1.2.3-trimethylbenzene.  A 
"signiHcant  number"  of  these  workers 
were  reported  to  have  experienced 
symptoms  of  nervousness,  tension  and 
anxiety,  and  asthmatic  bronchitis.  The 
peripheral  blood  of  these  workers 
"showed  a  tendency  to  hypochromic 
anemia"  and  a  somewhat  abnormal 
dotting  ability.  This  group  of  workers 
had  been  occupationally  exposed  to 
total  hydrocarbon  concentrations 
ranging  from  10  to  60  ppm  for  several 
years.  The  authors  of  the  study 
recommended  maintaining  employee 
exposures  below  35  ppm  (Battig. 
Grandjean.  and  Turrian  1957/Ex.  1-104). 
No  comments  other  than  that  from 
NIOSH  (Ex.  8-47)  were  received  on  this 
substance. 

In  the  final  rule,  OSHA  is  establishing 
a  25-ppm  8-hour  PEL  to  reduce  the 
significant  risks  of  bronchitis  and  blood 
effects  reported  to  occur  in  exposed 
workers. 

TUNGSTEN  AND  COMPOUNDS 
(INSOLUBIf) 

CAS:  7440-33-7;  Chemical  Formula:  W 
H.S.  No.  1416 

Previously.  OSHA  had  no  exposure 
limits  for  insoluble  tungsten  and  its 
compounds.  The  ACGIH  has  established 
5  mg/m*  as  an  8-hour  TWA  and  lOmg/ 
m*as  a  short-tenn  exposure  limit  for 
these  substances.  NIOSH  recommends  a 
limit  of  5  mg/m*  as  a  10-hour  TWA.  The 
proposed  I^  for  this  group  of 
substances  was  5  mg/m'  as  an  8-hour 
TWA  and  10  mg/m*  as  a  15-minute 
STEL  NIOSH  (Ex.  8-47]  concurred  with 
OSHA's  proposed  limits.  The  final  rule 
promulgates  a  5-nig/m*  8-hour  TWA  and 
a  10-mg/m*5-minute  STEL,  measured  as 
tungsten.  Tungsten  is  a  gray,  hard  metal. 

Rats  fed  a  diet  containing  0.5  percent 
insoluble  tungsten  compounds  died,  and 
another  group  of  rats  fed  0.1  percent  of 
these  compounds  suffered  noticeable 
weight  loss  (Kinard  and  Van  de  Erve 
1941/Ex.  1-492).  Studies  in  raU  fed 
tungsten  at  2. 5,  or  10  percent  of  their 
diet  showed  that  females  in  all  dose 
groups  had  a  15-percent  reduction  in 
wei^t  gain  (Kinard  and  Van  de  Erve 
1943/Ex.  1-493).  The  intraperitoneal 
LDm  for  tungsten  metal  powder  in  rats 
was  5  g/kg  body  weight  survivors 


showed  minor  liver  and  spleen  changes 
at  necropsy  (Fredrick  and  Bradley  1946. 
as  cited  in  ACGIH  19ee/Ex.  1-3.  p.  614). 
Studies  of  the  tissues  of  guinea  pigs 
intratracheally  injected  with  tungsten 
metal  and  tungsten  carbide  revealed 
moderate  interstitial  cellular 
prohferation  and  no  changes, 
respectively.  However.  Soviet  studies 
involving  similar  intratracheal  injections 
showed  proliferation  of  the  intra- 
alveolar  septa  (Kaplun  and  Mezentseva 
1960.  as  dted  in  ACGIH  1986/Ex.  1-3.  p. 
614).  The  NIOSH  criteria  document  for 
tungsten  (1977h,  as  cited  in  ACGIH 
1986/Ex.  1-3,  p.  614)  reports  that 
Russian  investigators  found  a  9-  to  11- 
percent  incidence  of  pulmonary  fibrosis 
in  workers  exposed  to  tungsten  (Kaplun 
and  Mezentseva  1959/Ex.  1-661;  and 
Mezentseva  1967.  as  dted  in  ACGIH 
1986/Ex.  1-3,  p.  614).  NIOSH  (1977h) 
recommended  that  the  standard  for 
tungsten  and  its  insoluble  compounds  be 
set  at  5  mg/m*  to  proted  against 
pulmonary  effects. 

Stokinger  (in  Patty's  Industrial 
Hygiene  and  Toxicology.  3rd  rev.  ed, 
Vol.'2A.  Clayton  and  Clayton  1961) 
reported  on  several  epidemiological 
studies  of  workers  in  the  "hard  metal 
industry."  in  which  tungsten  carbide  is 
machined.  These  studies  describe  a 
condition  known  as  hard  metal  disease, 
which  may  be  accompanied  by 
pulmonary  fibrosis,  lie  disease  is 
characterLzed  by  a  moderate  inddence 
of  cough,  dyspnea,  and  wheezing,  a  high 
incidence  of  minor  radiological 
abnormalities  with  a  few  instances  of 
marked  abnormalities,  and  development 
of  hypersensitivity  asthma  in  some 
workers  (which  may  be  due  to  exposure 
to  the  cobalt  that  is  used  as  a  binding 
agent).  The  disease  is  progressive  and 
potentially  lethal  Stokinger  (in  Patty's 
Industrial  Hygiene  and  Toxicology,  3rd 
rev.  ed..  Vol  2A,  Clayton  and  Clayton 
1981.  p.  1992)  reported  that  unlike  other 
lung  diseases  produced  by  inorganic 
dust  there  is  no  correlation  between 
onset  of  symptoms,  length  of  exposure, 
and  the  development  of  interstitial 
fibrosis.  Analysis  of  the  lung  of  one 
worker  who  had  clinical  signs  and 
radiological  changes  showed  the 
presence  of  large  amounts  of  tiuigsten 
writh  much  smaller  amounts  of  other 
metals. 

Mr.  H.K.  Thompson,  Corporate 
Industrial  Hygiene  Manager  for 
Caterpillar,  Inc.  (Ex.  3-349),  questioned 
the  need  for  a  STEL  for  tungsten.  OSHA 
believes  that  given  the  potential 
seriousness  of  hard  metal  disease  and 
the  uncertainties  regarding  the 
relationship  between  exposure  and 
response,  a  short-term  limit  for  tungsten 
will  provide  additional  assurance  that 


the  8-hour  TWA  PEL  is  not  exceeded. 
Therefore,  in  accordance  with  O^iA's 
policy  for  establishing  STELs  in  this 
rulemaking  (see  Section  IV.C17,  O^IA 
finds  that  a  STEL  for  tungsten  is 
necessary. 

In  the  final  rule,  OSHA  is  estabUshing 
an  8-hour  TWA  of  5  mg/m*  and  a  STEL 
of  10  mg/m*  for  tungsten  and  its 
insoluble  compounds,  measured  as 
tungsten.  The  Agency  condudes  that 
these  limits  will  substantially  reduce  the 
significant  risk  of  pulmonary  fibrosis 
and  other  lung  effects,  which  constitute 
material  impairments  of  health  that  are 
assodated  with  exposure  to  this  metal 
and  its  insoluble  compounds  at  levels 
above  the  new  PELs. 
TUNGSTEN  AND  COMPOUNDS  (SOLUBLE) 

CAS:  7440-33-7:  Chemical  Fonnula:  W 
H.S.  No.  1417 

OSHA  had  no  former  limit  for 
exposure  to  tungsten  and  its  soluble 
compounds.  The  ACGIH  limit  is  1  mg/ 
m*TWA.  *vith  a  3-mg/m*STEL, 
measured  as  tungsten.  NIOSH 
recommends  a  1-mg/m*  l&4iour  TWA 
for  tungsten  and  its  soluble  compounds. 
OSHA  proposed  an  8-hour  TWA  PEL  of 
1  mg/m*  and  a  15-minute  STEL  of  3  mg/ 
m^  NIO»i  (Ex.  8^7.  Table  Nl) 
concurred  with  the  addition  of  a  STEL  to 
the  1-mg/m*  TWA  limit  The  final  rule 
establishes  limits  of  1  mg/m*  as  an  It- 
hour  TWA  and  3  mg/m* as  a  15-minute 
STEL,  measured  as  tungsten.  Tungsten  is 
a  grey,  hard  metal. 

Animal  studies  have  shown  that  the 
IHm  for  soluble  sodium  tungstate  when 
injected  subcutaneously  in  rats  ranges 
&t>m  140  to  160  mg/kg  (Kinard  and  Van 
de  Erve  1940/Ex  1-786).  Soluble 
tungsten's  lethal  effects  are  the  result  of 
systemic  poisoning  that  occurs  as  the 
compound  is  absorbed  by  multiple 
oigans;  this  is  followed  by  cellular 
asphyxiation  (International  Labour 
Office  [ILO]  1934c  as  dted  in  ACGIH 
ig66/Ex.  1-3,  p.  614).  Karantassis  (1924. 
as  dted  in  ACGIH  1986/Ex.  1-3,  p.  614) 
also  observed  a  systemic  response  in 
guinea  pigs  given  soluble  sodium 
tungstate  or  pure  soluble  tungsten  either 
orally  or  intravenously:  the  animals 
developed  anorexia,  colic,  trembling, 
and  difficulty  in  breathing  prior  to 
death.  Rats  fed  a  diet  containing  0.5 
percent  tungsten  as  soluble  sodium 
tungstate  or  tungsten  oxide  died  from 
this  dose.  Dietary  doses  of  0.1  percent 
tungsten  oxide  and  the  sodium  salt 
caused  weight  loss  in  rats,  but  no  deaths 
(Kinard  and  Van  de  Erve  1941/Ex.  1- 
492).  Tungsten  is  believed  to  act  by 
antagonizing  the  action  of  molybdenum 
(Higgins,  Richert  and  Westerfield  1956/ 
Ex.  1-487).  In  its  criteria  document  for 
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tuofitan  (1977h.  as  dtad  in  ACGIH 
lOae/Bx.  1-S.  p.  014).  N106H  states  that 
infonnation  on  tha  effccts  of  exposurt  to 
soittMa  tungsten  compounds  in  the 
working  population  it  not  svsilable.  The 
ACGIH  (IQSe/Bx.  1-S,  p.  614) 
remmmends  e  lower  TLV  far  the 
soluble,  as  oooqiared  to  the  insoiuUe. 
compounds  of  twnpten  beceuse  of  the 
fonner's  peeler  syilemic  toiddty.  No 
comments  other  dum  dioee  of  NI06H 
(Ex.  •-C')  were  received  on  this 
substance. 

to  die  ftaal  nde.  OSHA  ie  estehltshii^ 
an  t-hoer  TWA  of  1  Bg/m' and  a  Sm. 
of  3  sag/m*  for  tungsten  end  its  soluble 
compounds,  weesnrsd  as  tungsten  The 
Agency  concludes  thet  these  omits  will 
protect  workers  egelnst  the  significant 
risks  of  systemic  toxicity,  anorexia, 
colic,  incoordinstion.  trembling,  and 
dyspnes.  sll  of  which  constitute  msterisi 
health  impeirments  that  are  associated 
with  exposure  to  theee  oonpounds  at 
levels  shove  the  new  PBLs. 

VINYUDBNB  GHLOMDB  (1.1- 
DICHLOROBTHYLBNE) 

CA&  7S-W-«:  OMmicd  PonBula:  Oh-  CCU 
K&Na14M 

Previously.  OSHA's  Z  tablee  did  not 
indnde  e  limit  for  vinylidene  chloride 
(VDC).  The  ACGIH  has  established  5 
ppm  ss  an  8-hour  TWA  and  20  ppm  ss  s 
15-ailnute  8TEL  NIOSH  and  OSHA.  in 
197S.  iointly  recommended  that 
employee  exposure  to  VDC  be  reduced 
to  the  lowest  feasible  level  on  the  besis 
of  VDCs  carcinogenicity  (NIOSH/ 
OSHA  197g/Ex.  1-1110).  OSHA 
propoeede  PEL  of  S  ppm  (8-hour  TWA) 
end  s  STEL  of  20  ppm.  However,  in 
response  to  record  comments,  the  flnal 
rule  promulgates  s  1-ppm  bmit  ss  an  8- 
hour  TWA.  Vinylidene  chloride  is  s 
colorless  liquid  that  polymerizes  resdily. 

The  scute  oral  LDu  for  male  rets  is 
2S00  mg/kg  Qenkins.  lYebulus.  snd 
Murphy  1072/Bx.  1-MO).  The  LC*  for 
rets  expoeed  to  e  sfai^  fbnr-h<Mir 
exposure  of  VDC  vepor  was  reported  ss 
e3S0  ppm  in  one  studyJSiegel  {ones. 
Coon,  snd  Lyon  197l/Ex.  1-371)  end 
32.000  ppm  in  sn  earlier  study 
(Carpenter,  Smyth,  end  Ponani  19«e/Bx. 
1-722).  liquid  VDC  causes  trsnslent 
iiritation  to  the  eyes  of  rets  but  has  bttle 
effect  on  exposed  skin  if  the  VDC  is 
allowed  to  eveporate  (Torkelson  snd 
Rowe  liMlb.  as  dted  in  ACGIH  1980/Bx. 
1-3.  p.  828). 

Prendergast  and  co-workers  (1987/Ex. 
1-928)  expoeed  rats,  rabbits,  guines  pigs, 
and  monkeys  eight  hours/day.  five 
days/ week  for  six  weeks  to  305  mg/m* 
(100  ppm):  these  suthors  sew  no  visible 
sipis  of  toxkity  while  die  exposure  wes 
in  process,  but  rebbits  and  monkeys  lost 
weight  Theee  same  spedes  were 


exposed  oontinaously  to  VDC 
concentrations  of  5. 15. 25,  or  47  ppm  for 
90  days;  only  the  enlmals  expoeed  to  8 
ppm  showed  no  increases  in  mortality 
(Prenderfsst.  loose.  Jenkins,  snd  Siegel 
19e7/Bx.  1-808). 

Nasal  iirltadon.  Ihrsr  ceD 
degeneretkm.  end  retarded  weiilit  gain 
were  reported  to  rats  following  20  ^- 
honr  expoeuree  to  800  ppm  VDC  (Gage 
1970/Ex.  1-318):  at  200  ppm.  only  nasal 
irritatioa  occulted.  Studies  by  Togkelson 
and  Rowe  (19Blb.  as  dted  to  ACGIH 
108e/Bx.  1-3.  p.  628)  to  which  rats, 
rabbits.  guin«s  pigs,  and  dogs  were 
expoeed  to  2S.  SO,  or  100  ppm  VDC  for 
ei^t  hours  per  day,  five  deys  per  week 
for  six  months  rsvealed  tofniy  of  the 
kidnejrs  end  Uver  to  all  enimab  at  all 
levels  of  expoeare.  Mahonl  (1077/Bx.  1- 
985)  and  MahooL  CottL  Morisi.  end 
Chieco  (Ifl77/Bx.  1-1000)  conducted  an 
evaluation  of  VCD's  cardnogenidty  to 
which  mice,  rats  and  hamsters  were 
expoeed  to  levels  from  10  to  ISO  ppm  for 
four  hours  per  dsy.  five  days  per  week 
for  52  weeks,  with  results  reported 
through  week  00  of  the  study,  to  those 
mice  expoeed  to  2S  ppm  VCD.  21  percent 
of  the  males  snd  \A  percent  of  the 
females  developed  kidney 
sdenocardnomas;  these  tumors  were 
not  seen  to  rats  exposed  to  amounts  of 
VDC  op  to  180  ppm.  Exposures  of  100  or 
ISO  ppm  to  rets  did  produce  a  significant 
tocreese  to  mammary  edenocardnomas. 
and  this  response  wss  dose-related 
(Mahonl  1077/Ex.  1-065;  Mahonl.  Cotti. 
Morisi.  and  Chieco  1977/Bx.  1-1090). 
Overt  toxidty  and  mortality  occurred 
early  in  the  studies  after  four-hour 
expoeuree  st  levels  of  SO  ppm  to  mice 
and  200  ppm  to  rats:  hanuters  exposed 
to  20  ppm  VDC  showed  no  increase  to 
tumor  toddence  (Maltoni  ig77/Ex.  1- 
065:  Maltoni,  Cotti.  Morisi.  and  Chieco 
1977/Ex.  1-1090). 

A  study  by  Murray.  Nttschke.  Rampy. 
and  Sdiwetz  (1970/Bx.  1-920) 
tovesdgeted  the  embryotoxlc,  Cetotoxic 
end  leretogenlc  effects  of  inhaled  end 
ingested  VDC  (to  rats)  snd  inhaled  VDC 
(to  rebbits).  to  die  inhalation  studies, 
rats  were  expoeed  to  20, 80.  or  180  ppm 
VDC  for  seven  hours  per  day.  VDC  was 
toxic  to  both  the  sdults  end  their 
embryos  st  levels  of  80  and  100  ppm 
among  the  rats,  and  at  160  ppm  to 
rabbits.  At  expoeure  levels  of  20  ppm  to 
rats  and  80  ppm  to  rabbits.  nelthOT 
maternal  toxidty  nor  effects  on 
embryonic  or  fetal  development  were 
noted,  to  the  ingestion  study  with  rets, 
drinking  water  containing  200  ppm  VDC 
caused  no  toxic  effects  to  either  the  rats 
or  their  oRspring. 

Two  strsins  of  rats  exposed  to  75  or 
100  ppm  VDC  for  five  days/week,  six 
hours/day  for  12  months  did  not  show  a 


significant  increese  to  tumors  (Viola  and 
Caputo  1977/Ex.  1-987).  OUier 
tovestigators  expoeed  rats  to  25  or  75 
ppm  by  Inhalattoo  for  six  hours/day. 
five  days/week  for  18  months,  or  to  80, 
lOa  or  200  ppa  VDC  to  ttielr  drinking 
wster  for  two  yeers.  and  found  no 
increase  to  tumor  toddence  to  these 
enlmals  (Rampy,  Quest.  Huadstoo  at  sL 
1977,  as  dted  to  AOGIH  1906/Ex.  1-3.  p. 
628).  to  mice.  VDC  was  not  active  either 
ss  e  whole  mouse  skto  carcinogen  or  by 
subcutaneous  tofectioa. 

to  oUier  studies,  VDC  proved 
mutagenic  to  both  E.  coli  end  S. 
typhimurium  straine  (Gieiiii.  Bonse. 
Radwan  et  eL  1975/&L  1-904;  Bertsch. 
Malaveille.  Montesano,  and  Tomatls 
1975/Ex.  1-889).  VDC  has  been 
implicated  as  e  tumor  initielor  to  a 
carcinogenesis  bioessay  by  Van  Duuren. 
Goldschmklt  Loewengert  et  al.  (1979/ 
Ex.  1-938).  Shidles  by  Reitz.  Watanabe. 
McKenna  et  aL  (1060/Ex.  1-927)  suggest 
Uiat  VCD's  tumorigenldty  is  e  result  of 
its  ability  to  initiate  ceU  to)ury.  rather 
than  of  its  ability  to  alter  the  genetic 
material  of  an  injured  cell.  However. 
VDC  has  been  shown  to  alkylate  DNA 
in  titu  and  increase  the  rete  of  DNA 
repair  to  a  small  extent  to  mice  (Nocris 
and  Reiti  1004/Bx.  134B).  The  actual  cell 
tojury  is  csused  by  VDC  metabolites, 
which  are  highly  reectlve  and  cytotoxic 
(Maltoni  1977/Ex.  1-965:  Hathway  1077/ 
Ex.  1-906:  Henschler  and  Bonse  1977/Ex. 
1-908). 

A  cohort  study  of  138  VCD-expoeed 
workers  did  not  identify  any  VCi>- 
related  health  effects  in  these  workers 
(Ott  Flshbeck.  Townsend.  and 
Schneider  lOTO/Ex.  1-924).  The  cohort 
was  too  small  to  provide  any  evidence 
Uiat  VDC  Is  not  likely  to  be 
cardnogenia 

The  Chemical  Manufadurers 
Assodation  submitted  the  results  of  an 
NTP  gsvage  study  of  VDC  to  mice  and 
rata  (NTP  1982/eSl  134B).  The  only 
observed  significant  increase  in  tumor 
toddence  occurred  m  low-dose  female 
mice;  this  tocrease  was  not  considered 
to  be  related  to  VDC  administration 
because  similar  effects  were  not 
observed  to  hi^-dose  female  mice,  male 
mice,  or  rata.  The  NTP  (19e2/Ex.  13tt) 
conduded  that  VDC  was  not 
cardnogenic  to  mice  or  rats  exposed  by 
gavage.  but  cautioned  that  a  maximum 
tolerated  dose  had  not  been 
demonstrated  and  that  previously 
reported  studies  had  shown  that 
cardnogenidty  is  associated  with  VDC 
inhatotion  by  animals. 

Based  on  the  cardnogenidty  evidence 
described  above.  NIOSH  (Ex.  8-47. 
Table  N6B)  indicated  diat  VDC  is  a 
suitable  candidate  for  an  todividual  6(b) 


fulemaking.  However,  die  CMA  (Ex.  165) 
was  of  the  opposite  optoion.  stating  that 
the  demonstrated  lack  of  tumor 
nsponse  to  most  stodies,  coupled  with 
evidence  diat  VDC  metabolism  is 
■pedes-spedfic.  "demonstrates  that 
VDC  is  unlikely  to  pose  an  oncogenic 
risk  to  humans"  (Ex.  165.  p.  42).  CMA 
also  obfected  to  the  statement  by 
NIOSH  and  OSHA  to  die  jotot  Current 
bitelligence  Bulletin  on  VDC  (NIOSH/ 
OSHA  ig78/Ex.  1-1119)  diat  VDC  be 
oonsidered  a  potential  cardnogen 
because  of  ita  structural  similarity  to 
Ttoyl  chloride:  die  CMA  considered  diis 
statement  inappropriate,  given  the 
toxidty  data  avaltoble. 

Matdiew  Gillen  and  Scott  Schneider 
of  die  Woriiers  Institote  for  Safety  and 
Healdi  (WISH)  commented  that  the 
proposed  5-ppm  PEL  and  20-ppm  STEL 
for  VDC  would  not  provide  suffident 
protection  bom  systemic  effecto  (Ex. 
116).  They  pototed  out  that  die  stody  by 
Prendeigast  et  aL  (1967/Ex.  1-926)  found 
15  ppm  to  be  the  lowest  effed  level  for 
tooeased  mortality  to  animals,  and  that 
the  Toriielson  and  Rowe  (1961b,  as  dted 
to  AOGIH  1986/Ex.  1-3,  p.  628)  study 
found  liver  and  kidney  tojury  to  animals. 
Iliese  commenters  stated  that  the 
"AOGIH  TLV  cannot  be  considered  to 
provide  adequate  protection  for  this 
substance.  Given  this  fact  OSHA 
diould  consider  die  NIOSH  REL  of  1 
ppm  as  an  toterim  value  until  further 
risk  assessment  stodies  can  be  carried 
our  (Ex  116). 

O^iA  has  re-examtoed  die  health 
evidence  to  light  of  the  comment  by 
WISH,  and  has  determtoed  that  the 
proposed  5-ppm  TWA  PEL  for  VDC  does 
not  afford  workers  suffident  protection 
from  systemic  effects.  Although  it  is 
questionable,  to  the  Prendeigast  et  aL 
(1967/Ex.  1-926)  Stody.  dmt  die 
observed  deaths  at  lower  exposure 
levels  were  compound-related, 
histopathologic  examination  of  animals 
exposed  to  47  ppm  showed  treatment- 
related  liver  and  kidney  damage.  Using 
an  exposure  regimen  similar  to 
occupational  exposure  (i.e.,  eight  hours/ 
day.  five  days/week),  Toriielson  and 
Rowe  (1961b,  as  dted  to  ACGIH  1966/ 
Ex.  1-3.  p.  628)  demonstrated  kidney  and 
liver  toxidty  to  four  spedes  of  animals 
after  exposure  to  VDC  levels  as  low  as 
25  ppm  were  administered  for  only  six 
months. 

OSkU^  believes  that  diese  stodies 
deariy  demonstrate  that  VDC  can  cause 
adverse  liver  and  kidney  damage  at 
airborne  concentrations  as  low  as  25  to 
SO  pimi  and  suggest  that  VDC  is  a 
potential  occupational  cardnogen.  Liver 
and  kidney  damage  and  cancer  deariy 
oonstitote  material  health  impairmenta 


withto  the  meaning  of  the  Act 
Therefore.  091A  concludes  that  the 
proposed  limito  of  5  ppm  as  an  8-hour 
TWA  and  20  ppm  as  a  STEL  wiU  not 
si^ciendy  prated  woricers  from  the 
significant  risk  of  organ  damage,  and 
that  a  further  reduction  to  the  PEL  is 
warranted.  Accordingly,  OSHA  is 
establishing  a  1-ppm  8-hour  TWA  limit 
for  vtoylidene  chloride  to  the  final  rule. 
WELDING  FUMES 

CAS:  None,  Chemical  Foraiula:  Not  available 
H.S.  No.  1430 

OSHA  formerly  had  no  limit  for 
exposure  to  welding  fiimes,  which  are 
defmed  as  fumes  that  are  generated  by 
the  manual  metal  arc  or  oxy-acetylene 
welding  of  iron,  mild  steel  or  aluminum. 
The  ACGIH  has  set  an  8-hour  TWA  of  5 
mg/m*  for  Uiese  welding  fumes, 
measured  as  total  particulate  to  the 
welder's  breathing  zone.  OSHA 
proposed  an  8-hour  TWA  of  5  mg/m*  for 
these  fumes:  this  limit  is  established  to 
the  final  rule.  This  limit  applies  to  the 
total  fume  concentration  generated 
during  the  welding  of  iron,  mild  steel  or 
alununum;  the  fumes  generated  by  the 
welding  of  stainless  steel  cadmium,  or 
lead-coated  steel  or  other  metals  such 
as  copper,  nickel  or  chrome  are 
considerably  more  toxic  and  should  be 
kept  at  or  below  the  levels  required  by 
their  respective  PELs.  Welding  fumes 
consist  of  metallic  oxides  generated  by 
the  heating  of  metal  being  welded,  the 
welding  rod.  or  ito  coatings. 

Althou;^  these  types  of  welding 
generally  produce  fumes  consisting  of 
alumtoum.  iron,  or  zmc  oxides,  other 
toxic  gases  may  also  be  produced  to 
large  amounta  (Ferry  and  Gtodier  1952/ 
Ex.  1-flOO;  Ferry  1954/Ex.  1-782; 
Silverman  1956/Ex.  1-1169;  Homer  and 
Mohr  1957/Ex.  1-787).  The  welding  of 
iron  metals  may  give  off  fumes  of 
manganese,  silicate,  and  various  organic 
btoders.  Alumtoum  welding  may 
generate  fumes  consisting  of  fluorine, 
arsenic,  copper,  silicon,  and  beryllium 
(NIOSH  197A  and  American  Welding 
Sodety  1974,  both  as  dted  to  ACGIH 
1966/Ex.  1-3.  p.  634).  Eighteen  different 
substances,  toduding  fluoride, 
manganese,  silicon,  titanium,  and 
sodium  and  potassium  silicates,  have 
been  measured  to  the  fumes  resulting 
from  the  welding  of  mild  steel  (ACGIH 
1966/Ex.  1-3,  p.  634). 

Excessive  exposure  to  welding  fume 
can  cause  a  variety  of  disorders,  most 
notably  metal  fume  fever.  It  has  been 
estimated  that  30  to  40  percent  of  all 
welders  have  experienced  metalfume 
fever  at  some  time  (Abraham  1963.  to 
Environmental  and  Occupational 
Medicine.  VIH.  Rom,  ed.,  p.  146).  This 
disorder,  which  results  from  exposure  to 


freshly  formed  metal  fume,  results  m  the 
appearance  of  delayed,  flu-like 
symptoms,  toduding  dyspnea,  coughing, 
pains  to  musdes  and  jomts.  fever,  and 
chills.  Recovery  usually  requires  one  or 
two  days  of  time  away  from  work,  to 
addition  to  fume  fever,  exposure  to 
welding  fume  may  damage  the  small 
airways,  causing  toterstitial  pneumonia 
(Abraham  1963). 

Several  commenters,  the  American 
Iron  and  Steel  Institote  (Exs.  129, 188). 
the  Abbott  Laboratories  (Tr.  9-155  to  9- 
156).  and  die  American  Welding  Sodety 
(Ex.  3-860),  were  of  the  opinion  that 
OSHA's  discussion  of  welding  fumes  to 
the  NFRM  was  not  clear  wito  regard  to 
whedier  die  limit  applied  to  exposure 
samples  taken  inside  or  outaide  of  the 
welding  helmet  OSHA  wishes  to  darify 
toat  welding  fume  is  to  be  measured  to 
the  breathing  zone  of  the  welder,  the 
specific  details  of  the  appropriate 
positioning  of  the  sampler  should  be 
determtoed  on  the  basis  of  guidance  to 
die  Field  Operations  Manual  (OSHA 
1964).  This  is  consistent  with  a  past 
OSH  Review  Commission  dedsion  (8 
OSHRC1049). 

NIOSH  (Ex.  8^7)  stated  at  die 
hearing  diat  welding  fumes  should  be 
designated  as  a  cardnogen.  This  view 
was  also  endorsed  by  Dr.  James  Melium. 
of  the  New  York  State  Department  of 
Healdi  (Tr.  p.  11-104).  to  response  to 
these  commenters,  OSHA  notes  that 
there  are  few  data  suffident  to 
establish  a-dose-response  for  the  fumes. 
Accoidingly.  OSHA  believes  it  would  be 
premature  to  identify  diese  fumes  as 
potential  occupational  cardnogens. 

OSHA  condudes  diat  a  PEL  for 
welding  fumes  is  needed  to  proted 
workers  tovolved  to  the  welding  of 
alumtoum.  iron,  or  mild  steel  from  the 
significant  risk  of  metal  fume  fever  and 
respiratory  irritation  assodated  wiUi  the 
generation  of  welding  fumes,  to  the  final 
rule,  OSHA  is  establishing  a  TWA  of  5 
mg/m*  for  these  particular  types  of 
welding  fumes,  measured  as  total 
particulate  inside  the  welder's  breathing 
zone.  The  Agency  finds  that  this  limit 
will  substantially  reduce  the  significant 
risk  of  material  health  inqiairment  to 
which  manual  metal  arc  or  oxy- 
acetylene  welders  of  iron,  mild  steel  or 
alumtoum  were  previously  exposed  to 
the  absence  of  any  OSHA  limit 
ZINC  OXIDE  (FUME) 
CAS:  1314-13-2;  Chemical  Fonnula:  ZnU 
H.S.Nal437 

OSHA's  former  exposure  limit  for  zinc 
oxide  fume  was  5  mg/m*  as  an  8-hour 
TWA.  The  ACGIH  recommends  a  5-nig/ 
m*TWA  and  also  has  a  STEL  of  10  tag/ 
m».  NIOSH  recommends  a  5-mg/m*  10- 
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hour  TWA  Umit  with  a  15-iBiirato  caiUng 
of  IS  mt/m*.  OSHA  propoaad  to  retain 
tha  S-mg/in*  S-hoor  TWA  and  to  add  a 
STEL  of  10  n^m*.  and  NIOSH  (Ex.  0^7. 
Tabia  Ml)  concun  with  thia  propoaal. 
Tlia  final  rula  aatablithet  these  limits. 
Whan  haated.  sine  oxide  produces  a 
white  fiima. 

The  moat  prevalent  toxic  affect  of  sine 
oxide  fume  is  a  condition  known  as 
"metal  fume  fsver."  whoae  symptoms 
include  chills,  fever,  muscular  pain, 
nausea,  and  vomiting  (Turner  and 
Thompson  ia28/Bx.  1-1124).  Studies  in 
the  workplace  have  shown  that  weldera 
exposed  to  sine  oxide  fume  st 
concentrations  of  320  to  580  mg/m* 
reported  nsusea.  with  the  development 
of  chills,  shortness  of  breath,  and  severe 
diest  pains  2  to  12  houn  later.  Most 
worken  took  spproximately  4  days  to 
recover,  and  some  eventuallydeveloped 
pneumonia  (Hammond  1944/Ex.  1-081). 
Other  studies  have  reported  the  frequent 
ofKurrance  of  chills  in  worken  exposed 
taMac  oxide  at  levels  as  low  as  5  mg/m* 
(Hickish  1983  and  WaBVTO.  both  as 
died  in  ACGIH  198e/lBt  1-3.  p.  048). 
Hammond  (1044/Bx.  1-081)  reported 
that  worken  exposed  to  8  to  12  mg/m* 
of  sine  oxide  fume  did  not  suffer  from 
metal  fume  fever. 

Zinc  oxide  expoaures  of  guinea  pigs 
that  lasted  only  sn  hour  caused  a  drop 
in  body  temperature,  followed  8  to  18 
houn  Lster  by  an  increasa  above  normal 
levels  (Turner  and  Thompson  102e/Bx. 
1-1124).  The  animals  in  the  high- 
exposure  group  (2800  mg/m'  for  three  to 
four  houn)  dieid  after  exposure. 

Early  studies  (Drinker,  Thomsoa  and 
Finn  1927/Bx.  1-350)  suggested  that 
metal  fume  fever  was  imUkely  to  occur 
at  concentrations  below  15  mg/m*.  but 
subsequent  exparianca  shows  that 
exposores  even  at  5  mg/m*can  causa 
this  syndroaa  (Hickish  1803  and  Wall 
107a  bodi  as  dtsd  in  ACGIH  1088/Bx. 
1-3.  p.  040). 

NlOSH's  crHaria  document  (1075d.  as 
dted  in  ACGIH  1088/Bx.  !-«,  p.  845) 
reported  that  the  davekipment  of  metal 
fume  Isvar  waa  anUkaly  at  levels  as  bw 
as  5  mg/m*,  bat  the  Instltuta  stated  tfiat 
exposures  to  the  fnsM  at  this  level  could 
cause  cbtonlc  respiratory  sliacts.  Dr. 
Lawiaaoa  Hackar.  lapfaaaating  Abbott 
Uboratoriaa  (Bx.  8-870).  ob)aded  to  a 
STEL  for  sine  oxide  fume.  However,  in 
both  its  criteria  document  (1975d)  and 
poat-haaring  teatimony  (Ex.  150. 
Comments  on  Zinc  Oxida  Puma).  NIOSH 
indicated  that  a  short-term  limit  is 
Daceseaiy  to  "ptewent  pathological 
tissue  chaafss  in  the  lung  from  acate 
expoeore."  Ilierafbre.  06HA  fliida  that 


a  STEL  for  sine  oodda  huna  ia  i 

to  prevent  or  mlnisiiia  thsss  effects. 

In  the  final  rale.  06HA  is  retaining  the 
S-mg/m*8-how  TWA  and  adding  a 
STEL  of  10  mg/m*.  The  Agency 
concludea  that  both  of  diese  Undte  will 
protect  wotkan  froos  the  siyiiflcant  risk 
of  meUl  fnnw  fever,  which  ooostitotes  a 
material  health  impairment  that  is 
associated  with  acate  and  chronic 
exposure  to  sine  oxide  fumes. 
ZIRCONIUM  COMPOUNDS 
CAS:  7440-07-7:  Chemical  Formula:  Zr 
Ii&Nal43e 

The  fbnner  OSHA  limit  for  siroonium 
eompoimds  wss  an  S-hoar  TWA  of  5 
mg/m*.  measured  as  siroonium.  The 
ACGIH  has  esteblished  a  TLV-TWA  of 
5  mg/m*.  soppiaawntad  by  a  10-mg/m* 
STEL.  (as  Zr).  The  propoaal  retained  the 
S-hour  TWA  bat  added  a  STEL  of  10 
mg/m^  these  limito  are  promulgated  by 
the  final  rale.  Zirconium  compounds 
may  be  either  bhdab-black  powden  or 
grayiah-white  lostroas  metals. 

Tlie  toxic  aSscIs  of  inhalation 
expoaurea  to  stroonium  compounds 
indufte  the  fotmatioo  of  granulomas, 
both  in  tbs  hmgs  and  on  the  skin.  Sax 
[Dangemut  Propertim  oflnduttriaJ 
MaterialM.  Odi  ad.  1904)  reports  caaea  of 
pulmonafy  yonnkMDas  in  workers 
expooad  to  siroooinm  aaroeob.  In 
laboratory  animals,  oral  toxidty  is  low 
(NIOSH  1072b.  aa  dted  in  ACGIH  1080/ 
Ex.  1-3.  p.  047).  and  inhalation  stodies 
conducted  for  ana  nu  at  levela  of  3.5 
mg  sirconium/m*  oast  and  mist  resulted 
inlimited  toxidty  (Stokinger  lOOlc/Ex. 
1-1134). 

NIOSH  (Ex.  B-V)  recommended  that 
siroooiom  tetrachloride  should  not  be 
induded  among  the  compounda  for 
whidi  the  ptopoead  zirconium  PEL  is 
sppliod.  N106H  dtes  an  animal  stndy 
by  Spiagi  at  aL  (1980.  aa  dted  in  AOGOi 
190e/Ex.  1-3.  p.  047).  in  which  a  00-day 
exposure  to  siroonium  tetrachloride  et  e 
concentration  of  0  sig/m*  (six  hoara/ 
day.  five  deys/week)  reeolted  in 
increessd  mortelity  in  rate  end  guinea 
pigs  end  e  decreeae  "of  borderline 
significance"  tai  blood  hemoglobin  end 
red  blood  cell  leveb  in  dogs.  Given  that 
the  observed  efliscl  level  for  mortality  of 
0  mg/m'is  doee  to  the  propoeed  S-mgJ 
m*  lisA  NIOSH  (Ex.  0-47)  stoted  that  a 
seperate  PEL  shooid  be  considered  for 
zirconium  tetradiloride. 

At  diis  time.  OSHA  is  esteblishing  the 
PELS  es  pieyeeed  for  ell  zirconium 
compoanda.  {ndnding  zirconium 
totrachlofldB.  There  era  do  reports,  other 
than  the  one  dted  by  NIOSH.  thet 
indicate  that  expoeore  to  siroonium 
compounds  cauaea  severe  toxidty  at 
levels  near  the  proposed  5-mg/m*TWA 


PEL:  in  addition,  the  toxic  reaction  of 
dogs  exposed  to  6  mg/m  was  of 
borderline  significance. 

OSHA  condudes  that  the  S-mg/m* 
TWA  and  lO-mg/m'STEL  bmiU  for  the 
zirconium  compounds,  measured  aa 
zirconium,  will  protect  worken  from  the 
significant  risk  of  palmonaiy  affecU 
potentially  aseodated  with  the  short- 
term  exposures  permitted  by  the  O-hour 
TWA  alone.  Hie  Agency  hes 
determined  that  thua  effecte  constitute 
material  health  impaiimante. 

Conclusion  for  Thi$  Group  (^Systemic 
Toxioanta 

For  the  group  of  systemic  toxicants 
shown  on  Table  C8-1.  OSHA  concludes 
that  the  ri^  assodated  with 
occupational  exposures  sre  significant 
As  Table  C8-2  ^ows,  the  systemic 
effecte  caused  by  sudi  exposures 
indude  cancer.  Uver  and  kidney 
damage,  testicular  damage,  fetel 
poisoning,  central  nervous  system 
depression,  and  asthma,  eadi  of  which 
constitutes  meterial  impairment  of 
health  witfiin  the  meaning  of  the  Ad. 
Affected  emplojrees  may  experience 
dizziness,  nanses.  generalised 
weakness,  respiratory  irritation,  blood 
in  the  urine,  dtiett  ti^tness,  hives,  and 
necrosis  of  the  cornea.  Iliese  effects 
represent  significant  impairmente  of 
health  and  functional  capadty,  and 
reducing  the  Umite  for  thisse  systemic 
toxins  will  substantially  reduce  these 
significant  risks. 

0.  Substances  for  Which  Limits  Are 
Based  on  No-Observed  Adverse-Effect 
Levels 

Introduction 

For  s  group  of  23  toxic  substances. 
OSHA  is  esteblishing  limite  based  on 
evidence  that  these  substances  cause 
toxic  responses  at  hi^ier  levels  but  have 
been  shown  not  to  produce  adverse 
effecte  in  animals  or  exposed 
populadons  at  the  permissible  exposure 
limiU  being  established.  These 
substances  are  shown  in  Table  CO-1, 
along  with  their  CAS  numbere.  H.S. 
numbers,  and  former,  proposed,  and 
final  rula  limits.  OSHA  is  esteblishing 
limite  for  17  diemieals  in  this  group  that 
have  not  formerly  been  regulated  by  the 
Agency.  The  Agnicy  te  retaining  ite  8- 
hour  TWA  PEL  and  adding  a  STEL  for 
two  substances,  reducing  the  8-hour 
TWA  and  adding  a  STEL  in  the  case  of 
uranium  (insoluble  compounds), 
reducing  the  O-hour  TWA  for  one 
substance  (petroleum  distillstes).  and 
retaining  the  existing  O-hour  TWA  for 
two  chemicals. 


Table  C9-1.    Substances  For  Which  Linits  Are  Based  On  A  No-Observed -Adverse-effect  i^vel 


H.S.  NuRt>er/ 
Chemical  Nane 


CAS  No. 


roreier 
PEL 


Proposed 
PCL 


Final  Rule 
PEL* 


1029  Atrazinc 


1041  Brosacil 


1056  p-tert-Outyl toluene 


1085  Chlorodifluonnethane 


1090  o-Ch1oroto1uene 


1110  Cyclonite 


1912-24-9 


314-40  9  — 


98-51-1  10  ppm  rUA 


75-45-6 


95-49-8 


121-82-4  - 


5  ng/m^  RM  5  ng/rn^  TUA 


1  ppm  TUA 


1  ppn  rUA 


10  ppm  TUA  10  ppm  TUA 

20  ppm  STEL  20  ppm  STEL 

1000  ppm  TUA  1000  ppm  TUA 
1250  ppm  STEL 


1117  2,6-pi-tert-butyl- 
p-cresol 

1134  Dietbanoldmine 

1136  Diethyl  phthalate 


128-37  0 


50  ppm  TUA 

50  ppm  TUA 

75  ppm  STEL 

1.5mg/m^  TM 

1.5  mg^B^  TUA. 

3  mg/m^  STEL. 

Skin 

Skin 

10  mg/m'^  rwA 

10  mg/m^  TUA 

111-42i    — 


84-66  2 


3  ppm  TUA 


3  ppm  rUA 


5  mg/m  TUA     5  mg/m  TUA 


BEST  COPY  AVAILABLE 


UMI 
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r^btt  C9-1.    S4ibst4ncts  for  uhic^  Ltaits  Art  lUstd  On  A  No-Obs«rv«d-Adv«rs»-€ff»ct  Lavcl 


M.S.  Wmfr/ 
Ch«Mic«l 


na  Oinltolnidt 
1147  OipDtnytMiirM 
nS3  Oiuron 
1249  ntthyl  actuta 


CAS  No. 


Fortr 


149-01  i 


122-39-4 


330-54-1    — 


79-20-9     200  pan  rUA 


Proposad 


Final  Rula 


S  ag/a^  TUA     S  ag/Mi^  TUA 


K)  ngAi^  TUA     10  «g/M^  TVA 


10  ag/to'  TUA  10  ag^la'  TUA 


200  ppa  TUA  200  PPM  lUA 

2S0  ppa  STri  250  ppa  STCL 


1275  NttrilMzIn 


2l09;-«4-9 


5  ag^i''  TUA  5  agAa^  TUA 


1297  Oil  aist  (ainaral) 


•012-95-1        5  a|/k    TUA 


5  agy^^  TIM  5  wq/m    TUA 


10 


STEL 


1312  Pttrolaw  distil laUs 
(Mpittha) 


1002-05-9       500  ppa  TVM 


400  ppa  TUA 


^WWf     pM^^V     I  ^^^ 


1327  a-PhtlMlodinitrtla 


(26-17  5         — 


5  ag/ta'  TUA  5  agAa'  TUA 


1332  PUtinua.  atUi 


7440-06  4        .. 


1  ag^a'  TUA  1  mq/w?  TUA 


1346  Resorcinol 


108-46-3         — 


10  ppa  TUA  10  ppa  rUA 

20  ppa  STCL  20  ppa  STCL 
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Table  C9-1.  SubsUnces  for  Uhich  Liaits  Are  Based  On  A  No-Observed-Adverse-Effect  Level 

(continued) 


H.S.  Nuiter/ 
Cheaical 


CAS  No. 


romer 
PCL 


Proposed 
PCL 


t 


Final  Rule 
PCL* 


1382  TanUlua.  aeUI  dust 
and  oxide 


7440-2S-7   5  agAa  TUA 


5  ag/a  nM 
10  ag/a^  STCL 


5  ag/a  TUA 


1410  Triaethyl  phosphite 


121-45-9         — 


2  ppa  TUA 


2  ppa  TUA 


1415  Tri phenyl  amine 

1418  Uraniua  (insoluble 
compounds) 


603-34-9         — 


5  ag/a    TUA 


5  mg/m    TUA 


7440-61-1        0.25  vq/n?  TUA         0.2  ag/a^  rUA         0.2  ag/a^  TUA 


0.6  mg/ffl^  STFL        0.6  ng/a?  STEL 


upper  respiratoiy  tract  irritants,  and  still      at  higher  levels  do  not  occur  below  a 


*    OSHA's  TUA  liaits  are  for  8-lK>ur  exposures;  its  STCLs  are  for  IS  ainutes  unless  otherwise 
specified;  and  its  ceilings  ire  peaks  not  to  be  exceeded  for  any  period  of  time. 

Description  of  the  Health  Effects 

The  substances  included  in  this  group 
cause  a  wide  range  of  adverse  health 
effects  in  both  animals  and  humans. 
Unlike  most  of  the  other  groupings 
described  in  this  preamble,  these 
toxicants  do  not  affect  the  same  target 
organ  or  system:  some  are  central 


others  have  their  primary  effect  on  the 
heart  liver,  and/or  kidney. 

The  commonality  among  these 
otherwise  diverse  substances  is  that 
apparent  no-observed-adverse-effect 
levels  (NOAELs)  have  been  defined  for 
all  of  them:  that  is.  there  are  data 
demonstrating  that  overt  toxic  effects 
nervous  system  depressants,  several  are      caused  by  ejqxwure  to  these  substances 


certain  "no-observed-adverse-effect" 
level.  Permissible  exposure  limits  have 
been  developed  for  diese  chemicals  on 
the  basis  of  diese  "no-observed- 
adverse-effect"  levels.  Table  C9-2 
shows  the  health  effects  observed  in 
animals  and  observed  or  likely  to  occur 
in  humans  exposed  to  these  substances. 

BHiJMG  OOK  4S1*-aMI 
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TABU  C9-2.    Health  EffccU  Associated  yith  Substances  for  which 
LMts  are  Based  on  N»-<]bserved-Adverse-Erfect  Levels 


N.S.  mmUr/ 
Cheat  ca  I 


1029  Atrazint 


1041  BroMscil 


10SB  p-tert-Outyt -toluene 


10BS  ChlorodifluoroMthane 


1090  o-Chlorotoluene 


MIC  Cyclonite 


1134  OlethanolMlne 


I13i  Diethyl  phthalatt 


1144  OinltoWde 


CAS  NO. 


1912-24-9 


314-40-9 


1-1 


9S-49-B 


I21-B2-4 


1117  Z.C-Oi-tert-Btttyl-p-cresol    12B-37-0 


111-42-2 


B4.B6-2 


Health  Effects  Observed 
In  AniMis 


Ataila,  dyspnea, 
convulsions 

Irritation, 
thyroid 


CMS  depression, 
respiratory  tract 
irritation. 
\\nr  and  kidnty 
changes 


7S-4S-B    Cardiac  sensitization 


Ueakness.  vasodilation, 
incoordination, 
convulsions,  irriution 

Death 


Growth  rate  decrease, 
increase  in  liver 
Mei«ht 

bipaired  vision, 
skin  irriution 

Polyneuritis, 
disturbance  of 
balance 


Health  Effects  Observed/ 
Projected  in  Humhs 


t4t-0l-B    Uver  changes 


Systemic  effects 


Thyroid  effects, 
irritation 

Nasal  irriution, 
nausea,  headache. 
iMakness 


CMS  effects. 
cardiac  sensitization 

Natiropathic  effects, 
irriution 


Nausea,  voniting, 
convulsions, 
unconsciousness, 
death 

Systenic  effects 


Visual  effects, 
irriution 

Pain,  nunbness, 
transient  irriution, 
polyneuritis 

Mipatic  effects 
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TABU  C9-2.    Health  effects  Associated  with  Subsuncts  for  liiich 

Llsilts  are  Based  on  No-Observed-Adverse-Effect  Levels  (continued) 


N.S.  Nunber/ 
Chealcal 


1147  Diphenylaaiint 


11S3  Oiuron 


1249  Hethyl  aceUU 


1275  netribuzin 


1297  Oil  Mist  (mineral) 


1312  PetroleiM  distillates 
(naphtha) 

1327  m-Phthalodlnltrile 


1332  PlatintM,  neUI 


134B  ftesorcinol 


CAS  No. 


330-54-1 


79-20-9 


21007-64.9 


Health  Effects  Observed 
in  AniMis 


122-39-4    Liver,  kidney,  spleen 
changes 


AnMia.  nethe- 
floglobinesiia 


CHS  depression, 
thyroid  and  liver 
changes 


B012-95-I    Lung  Irriution 


8030-30-6    Motor  incoordination, 
convulsions 

626-17-5    Skin  Irriution 


7440-06-4     Tworigen  by 
iaiplanution 

108-46-3     Eye.  skin  Irriution; 
Mtageniclty; 
hemolytic  effects 


Health  Effecu  Observed/ 
Projected  In  Humins 


Tacbycardia,  bladder 
S](mptoms,  hyper- 
tension, eczema 

Anmna.  methe- 
moglobinemia 


Eye,  mucous 
Irriution,  chest 
tightness,  narcosis, 
destruction  of  optic 


Neuropathic  effects, 
thyroid  and  liver 


Lung  irriution, 
pneumonitis,  scroul 
and  skin  cancer 

Neuropathic  effects, 
eye,  throat  irriution 

Irriution.  systemic 
effects 


Irriution.  systemic 
effects  (methemoglo- 
binemia, cyanosis) 


UMI 
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TABU  C9-2.     Htaltl)  Ef facts  AssocUtad  With  Substances  for  yhich 

LWts  are  Based  on  No-Observed-Adverse-€ffect  Levels  (continued) 


N.S. 
OMHical 


Health  Effects  Observed        Health  Effects  Observed/ 
C**  •*>•  *•  A«i«il$  Projected  in  Hmms 


I3«2  TanuiiN.  «et«1  dust 
and  oxide 

UIO  TriMthyl  phosphite 


I4IS  Triphenyl  Mine 

1411  UraniuB  (insolable 
coipounds) 


7440-25-7 
121-45-9 


M3-34-9 
7440-«U1 


•ronchltis, 
eUls.  hyperwia 

Teratogenicity, 
ocular  irritation 


Skia  irriution 

Kidney  dJMge. 
blood  disorders 


PulMonary  effects 


lung,  skin,  eye 
irritation, 
reproductive  effects 

Irriution 

Kidney  damage, 
blood  effects 


Dose-Response  Relationships  and  No- 
Observed-Adverse-Effeta  Levels 

The  concept  of  settiiig  limits  based  on 
a  NOAB  level  assumes  that  there  is  a 
OMicentratioa  at  «vhich  repeated  and 
prolonged  exposure  to  a  toxic  substance 
causes  no  observable  adverse  effect  in 
die  majority  of  workers.  A  similar 
concept  is  widely  used  by  a  variety  oi 
Federal  agencies,  for  example  the  Food 
and  Drug  Administradon  and  the 
Enviroomental  I¥otection  Agency,  to  set 
contaminant  tcderances.  acceptable 
daily  intake  values,  and  other  limits. 

AU  of  die  limits  for  these  substances 
have  been  set  at  a  no-obs^ved-adverse- 
effect  or  minimiil  effect  level  regardless 
td  the  qiedfic  health  endpoint  being 
protected  against  At  least  in  part,  the 
exposure  limits  for  the  23  substances 
listed  in  Table  C9-1  are  based  oa  data 
indicating  that  these  limits  are  already 
bctog  maintained  in  woik  environments 
end  that  these  levels  are  both  feasible 
and  not  likely  to  be  associated  with 
edverse  health  effects  or  symptoms  in 
employees.  Theee  limits  will  also  protect 
against  any  effects  these  substances 
cause  at  h^jher  concentrations.  Even  at 
relatively  low  exposure  omcentrations. 
many  ai  the  substances  in  this  group 
cause  ^ects  that  can  be  severe  and 
irreversible. 

The  fdlowing  discussicms  describe 
OSHA's  findings  and  the  record 
evidence  for  the  substances  in  this  group 
and  iUustrate  the  material  impairments 
of  health  fiaced  by  workers  exposed  to 
these  toxicants  in  the  workplaca 

ATRAZINB 

CAS:  1912-24-0:  Chemical  Fonnula: 

CJiMON. 
US.  Na  102S 

Formeriy,  OSHA  had  no  limit  for 
atrazine*.  an  B4iour  TWA  of  mg/m*  was 
proposed.  The  final  rule  establishes  this 
limit,  which  is  consistent  with  that  of  the 
ACGDl  NlOSti  (Ex.  8-47.  Table  Nl) 
concurs  with  this  limit  for  atrazine. 
Atrazine  is  a  staUe.  white,  crystalline 
compound. 

Animal  studies  indicate  that  the  oral 
toxicity  of  the  s-triazine  herbicides,  of 
which  atrazine  is  die  best  known,  is 
relatively  low.  However,  the  ingestion  of 
high  doses  can  cause  ataxia,  dyspnea 
and  convulsions  in  animals  (ACX«IH 
1986/Ex.  1-3.  p.  44).  Rats.  dogs.  h(Mses. 
or  cattie  fed  dietaiy  levels  of  more  than 
2S  ppm  of  atrazine  for  extended  periods 
did  not  exhibit  adverse  effects.  The  s- 
triazine  herbicides  are  apparentiy 
excreted  in  urine  and  feces  within 
relatively  short  periods  of  time  (Bakke, 
Larson,  and  Price  1972/Ex.  1-OSO).  The  s- 
triazines  appear  to  interfere  with 
carbohydrate  metabolism  by  blocking 
die  production  of  sugars  (Gysin  lOez/Ex. 


1-740:  Cast  1958,  as  cited  in  ACGIH 

igee/Ex.  i-a.  p.  44). 

There  have  not  been  reports  of 
atrazine  poisoning  in  exposed  pet^le 
(ACGIH  1986/Ex.  1-3,  p.  44).  Because 
diere  are  no  reports  <rf  human  reactions 
to  atrazine  that  can  be  correlated  with 
airbonie  o(mcentrations.  the  5-mg/m* 
limit  was  set  on  the  basis  of  animal 
studies.  Long-term  feeding  studies  in 
dogs  have  established  3.75  mg/kg  as  the 
hij^est  no-adverse  -effect  levd  {EPA 
1979.  as  cited  in  ACGIH  19e6/Ex.  1-3.  p. 
44).  Assuming  that  lung  absorption  is 
less  than  50  percent  and  applying  a 
safety  factor  would  yield  an  84ioor 
TWA  limit  for  humans  of  5  mg/m* 
(Zielhuis  and  van  der  Kreek  1979/Ex.  1- 
613). 

Wayne  Bdlinger,  Corporate  Safety 
Director  of  ConAgra.  Inc  objected  to 
the  establishment  of  permissible 
exposure  limits  on  the  basis  of  a  "no- 
adverse-effect"  level  (Ex.  3-635).  In 
suppwt  of  this  position.  ConAgra 
referred  to  the  proposed  limit  for 
atrazine;  accmding  to  ConAgra.  PELs 
should  not  be  set  "w^ere  diere  are  no 
reports  of  human  reactions  diat  can  be 
attributed  to  air  concentrations"  (Ex.  3- 
635.  p.  2). 

OSHA  believes  that  ConAgra  has 
misun^rstood  the  phrase  "no-observed- 
adv«se«ffect  level"  as  it  is  used  in 
toxicology.  As  discussed  in  the 
Description  of  the  Health  Effects 
section,  above,  this  term  simply  means  a 
level  below  which  overt  toxic  effects 
have  not  been  observed  and  above 
whidi  diey  have.  The  use  of  a  no- 
observed-adverse-effect  level  to 
establish  "acceptable"  exposure  levels, 
intake  values,  etc.  is  common,  both  in 
die  health  effects  literature  and  in  public 
health  agencies;  this  approach  is  widely 
used  widi  substances  that  have 
threshold  effects.  In  addition,  it  is 
standard  toxicological  practice  to  rely 
on  animal  data  when  human  data  are 
sparse  or  ncmexistent,  as  is  the  case  for 
atrazine.  09iA  has  reviewed  the  health 
effects  evidence  for  this  substance  and 
finds  the  proposed  rule's  limit  both 
appropriate  and  necessary  to  protect 
against  significant  woriqilace  risk. 

In  the  final  rule.  OSHA  is  establishing 
an  S-hoat  TWA  PEL  of  5  mg/m*  for 
atrazine.  Hie  Agency  concludes  that  this 
limit  will  protect  employees  from  the 
significant  risk  of  neuropathic  and 
metabolic  effects,  which  constitute 
material  health  impairments  that  are 
likely  to  occur  at  levels  above  the  new 
PEL 

BROMACIL 
CAS:  314-40-S;  Qiemica]  Fonnida: 

CJiuBiNiOi 
HS.  No.  1041 


OSiA  had  no  former  permissible 
exposure  limit  for  bromadl  The  Agency 
prt^Msed  an  8-hour  TWA  PEL  of  1  ppm 
for  this  substance,  which  is  consistent 
widi  die  ACC^fs  TLV-TWA  for 
bromadL  The  final  rule  establishes  e 
PEL  of  1  ppm  for  this  substance:  NIOSH 
concurs  with  OSHA's  determination  of  a 
PEL  for  bromadl  (Ex.  8-47.  Table  Nl). 
ftvMnacil  is  a  white  aystalline  solid. 

In  two-year  feeding  studies  in  rats,  no- 
observed-adverse-effect  dietary 
concentrations  wrere  determined  to  be 
12.55  mg/kg/day  (1.25  ppm)  for  rats  and 
1250  ppm  for  dc^  die  mal  LDw  for  male 
rats  is  5200  mg/kg  (Sherman  and  Kaplan 
1975/Ex.  1-572).  bhalation  studies  in 
rats  have  shown  diet  all  rats  tolerate  a 
four-hour  exposure  to  concentrations 
equivalent  to  4800  mg/m*.  Studies  of 
guinea  pigs  showed  no  skin  sensitization 
but  diqilayed  akin  irritation  after 
exposures  at  unspecified  levels.  Rabbits 
showed  no  clinical  signs  of  toxicity 
when  bromadl  was  ap|rfied  to  die  skin 
at  a  dose  of  5000  n«/kg  (ACGIH  1966/ 
Ex.  1-3.  p.  64). 

091A  received  a  comment  on  the 
proposed  limit  for  bromadl  bom 
ConAgra.  Inc.  (Ex.  3-635).  whidi  is  of 
the  opinion  that  bromadl's  exposure 
effects  do  not  warrant  die  establishment 
of  a  PEL  OSiA  notes,  however,  that 
rats  fed  1250  nnn  (125  mg/kg/day) 
exhibited  damage  to  the  diyroid;  the 
Agency  finds  that  this  evidence  requires 
the  estabUsiunent  of  a  PEL  at  the  1-ppm 
level  to  protect  workers  exposed  to  this 
herbidde  from  eiqieriendng  this  and 
otho'  potentially  adverse  systemic 
effects. 

OSHA  is  therefore  establishing  an  8- 
hour  TWA  permissible  exposure  Ihnit 
for  1  ppm  for  bromadL  The  Agency 
condudes  that  this  limit  proted 
employees  against  the  significant  risk  of 
thyroid  damage  and  irritation,  which 
together  constitute  material  health 
impairments  that  are  potentially 
assodated  with  eiqiosure  to  bromadl  at 
levels  above  the  new  PEL 
p-tert-BUTYLTOLUENE 

CAS:  98-51-1:  Chemical  Fonnula: 

(CH,)iC-CJi4CHi 
HS.  No.  1066 

OSHA  formeriy  had  an  8-hour  TWA 
PEL  of  10  ppm  TWA  for  p-tert-butyl- 
toluene;  the  Agency  proposed  to  retain 
this  limit  and  to  supplement  it  with  a  20- 
ppm  STEL  The  ACGOi  has  aTLV- 
TWA  of  10  ppm  and  a  TLV-STEL  of  20 
ppm  for  this  substance.  The  final  rule 
adopts  a  STEL  of  20  ppm  to  supplement 
OSHA's  10-ppm  8-hour  TWA  PEL  for 
p-tert-butyltoluene.  NIOSH  (Ex.  8-47. 
Table  Nl)  concurs  with  the  selection  of 
these  limits.  p-tert-Butyltoluene  is  a 
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colorlaM  Uquid  with  an  •romatlc 
gaaoliiM-lik*  odor. 

l>-l«r1-Butyltol)MfM  has  bam  ahowni  to 
hava  vaiyiog  tiegiaaa  of  toxicity, 
depandlng  on  routa  of  admlniatratioa.  It 
ia  alishlly  toxic  on  iosaation.  and 
minimally  toxic  throt^  akin  axnoaure. 
but  modaralaly  toxic  whan  taihalad 
(Hina.  Ui^r.  Andarson  at  al.  19M/Ex. 
1-083).  Rapaatad  axpoauraa  In  animals 
hava  shown  livar  and  kidnay  chansss 
and  microacopic  daganarativa 
hamonhaflaa  in  tba  spinal  cord  and 
brain,  avan  at  ralativaiy  low 
conoantratioas.  Tba  chief  acute  affects 
in  animals  ara  central  nervous  system 
depression  and  raapiratory  Irritatioo;  in 
rats  exposed  for  one  to  seven  hours 
daily  over  a  IS- weak  period.  25  ppm 
daily  appaarad  to  be  the  no-obaarved- 
advarsaHsflact  level  (Cerarda  lOeOa.  as 
cited  In  ACCIH  198e/Bx.  1-a,  p.  IS). 

In  humans.  Hina.  Ungar.  Andarson  at 
al.  (ig64/Bx.  1-063)  obaerved  nasal 
tirltathm.  nauaaa.  malaiaa.  haadache. 
and  waatrnass  associated  with  expoaure 
to  p-tert-butyltoluene  at  unspacifiad 
levels.  These  authors  also  noted 
cardiovascular  effects,  as  well  as  affects 
on  the  central  nervous  system,  the  skin, 
and  the  respiratory  tract.  Half  of  tba 
subiects  expoeed  to  p-tert-butyltoluene 
developed  tremor  and  anxiatv.  and  2S 
percent  of  expoeed  Individuala  showed 
evidence  of  dtemical  contact  Irritatioa 
of  the  respiratory  tract  (Hina.  Ungar. 
Anderson  et  al.  lOM/Bx.  1-083). 

08HA  ia  retaining  its  S-hour  TWA  of 
10  ppm  and  addinga  8TEL  of  20  ppm  for 
p-tert-butyholoena.  Tba  Agency 
condudea  that  a  8TEL  as  well  as  a 
TWA  wiU  protect  workers  against  the 
significant  risks  of  central  nervous  and 
cardiovascular  system  effects,  as  well  as 
those  of  irritation  and  nauaea.  all  of 
which  cooatituta  material  tmpaiimants 
to  health  that  are  potenttalty  associated 
with  short-term  (one  to  seven  hours) 
exposures  to  this  substsnce  st  levels 
shove  the  8-hour  TWA. 
CHLORODIFUJOROItfETTiANB 

CA&  7S-4S-*:  Owmical  Fonaula:  CHOFi 
K&NalOM 

OSHA  formerly  had  no  limit  for 
chlorodifluoromethane  (Praon  22).  Hie 
Agency  propoeed  an  6-hour  TWA  PEL  of 
1000  ppm.  supplemented  by  a  STEL  of 
1290  ppm.  NIOSH  (Ex.  »-«7.  Table  Ml) 
supported  diis  profweal.  The  AOCIH  has 
a  TLV-TWA  of  1000  ppm  (or  thia 
substance,  bi  the  final  rule.  OSHA  ia 
esUblishii^  an  6-hour  TWA  for 
chlotodifhioromethane  of  1000  ppo:  the 
Agency  has  deckled  not  to  eetabliah  a 
STEL  for  chlorodinuoromethane  (see 
Section  VLC17)  for  s  discussion  of 
OSHA's  rationala  with  regard  to  STELs 
in  this  rulemaking). 


Chlorodifluoromathana  is  a  coloriaaa. 
nearly  odorless,  nonflammable  gaa. 

Expoaure  to  very  high  atmoapbaric 
levela  of  FkvoB  22  oaaaea  stimolatton 
and  than  dapraaelon  of  the  cantral 
narvoaa  system,  followed  by 
asphyxlatioa.  Rats  and  guinea  pigs 
expoaad  to  ooooantratioaa  of  7M0O  to 
lOOOOO  ppm  over  a  two-hour  period 
exhibited  exdtatioo  and  disequilibrium; 
narcosis  was  obaanrad  at  200000  ppm 
and  mortality  at  SOOiOOO  and  4004100 
ppm  (Welfland  lOn/Bx.  1-1102).  In 
mice,  simiur  cxpoeurse  to  320A)0  ppm 
were  the  maximum  tolerated,  and  the 
minimum  lethal  doae  was  370000  ppm 
(Karpov  1083.  as  dtad  in  ACGIH 1088/ 
Ex.  1-3.  p.  127).  In  rabbits,  the  minimum 
oonoentretioo  altering  reflex  responses 
was  \1JOOO  to  2OO0O  ppm  (Karpov  1083. 
as  cited  in  AOGIH  lOM/Ex.  1-3.  p.  127). 
Studies  of  guinea  pigs  reported  no 
fatalitiaa  aa  a  result  of  expoeure  for  two 
hours  at  200000  ppm.  but  mild  clinical 
changes  were  obeerved  at  SOOOO  ppm 
and  minimal  aflscts  at  TSJOOO  ppm 
(Undarwritars*  Laboraloriaa.  Inc.  1040 
as  died  in  ACCOi  lOOS/Ex.  1/3.  p.  127). 
Thirty-minute  expoaures  at  SOOOOO  ppm 
were  lethal  to  guinea  pigs  (Booth  and 
Bixby  18S2/BX.  1-1070).  Karpov  (1083.  aa 
dted  in  ACGIH  1088/Bx.  1-3.  p.  127) 
alao  reported  the  reaults  of  a  lO-mooth 
study  al  inhalation  afliacts  in  rats,  guinea 
pigs.  dogs,  and  cats.  Six-hour  inhautioo 
axpoaurea  to  liAX)  ppm  or  2000  ppm  for 
Bee  days/week  were  studied,  and 
alterations  in  wei^t  endursnce.  blood 
chemistry,  and  pathology  of  the  lungs, 
central  nervoua  systemTheart  Uver, 
kidney,  and  splem  were  seen  at  the 
14,000-ppa  level  In  rats,  mice,  and 
rabbits.  At  the  2000-ppm  daily 
inhalation  leveL  rats  and  mica  showed 
no  afhcts  (Kaipov  1083.  as  cited  in 
AOGIH  1088/&L  1-3.  p.  127).  In  dc«B, 
cardiac  sensitisatioo  was  not  obe«rved 
at  the  2S.00O-ppm  level  but  did  occur  at 
the  9O000-ppm  level  (Reinhardt  Aiar, 
Maxfleld.  Smith,  and  MulUn  1071/Bx.  1- 
78).  No  data  have  been  publiahed 
concerning  the  carcinogenicity, 
mutagenicity,  or  teratogenidty  of  this 
substance.  OSHA  received  a  few 
comments  oo  Freon  22.  from  NIOSH  (Ex. 
8^7.  Tsble  Nl).  the  American  faidustzial 
Hygiene  Assocatloa  the  du  Foot 
Company  (Ex.  3-880).  and  Dr.  Oaca 
Ziem  (Ex.  48).  du  Root  and  the  AIHA 
stated  that  OSHA  should  not  adopt 
limits  (short-term,  ceiling,  or  skin 
notations)  for  substances  for  which  the 
ACGIH  has  deleted,  or  is  on  record  as 
intending  to  delete,  such  limits  (Exs.  8- 
10.  3-800).  Discussions  of  OSHA's  policy 
on  STELs  and  skin  notations  in  this 
rulemaking  can  be  found  in  Sections 
VLC17  and  V1.C.1&  respectively.  OSHA 
notes  that  cardiac  sensitization  does  not 


occur  in  animab  until  levels  reach  25  to 
SO  times  die  1000-TWA  limit  and. 
therefore,  a  STEL  that  is  1.25  times  that 
Hmit  is  unwarranted.  Dr.  Ziem  (Ex.  48) 
reported  that  Freon  22*s  effects  on  heart 
rhythm  have  been  seen  st  the  300-ppm 
level 

The  Agency  is  establishing  an  8-bour 
TWA  limit  of  1000  ppm  for 
chkirodiflaoromethane.  OSHA 
condudea  that  this  limit  will  provide 
protection  againat  the  CNS  effects, 
asphyxiant  effeds,  and  cardiac 
sensitisstion  effects  (which  together 
constitute  material  health  impairments) 
that  oould  occur  as  the  result  of 
expoaure  to  Pkeon  22  at  leveb  above  the 
new  PEL  The  Agancy  finds  that  the  new 
limit  will  eubatantially  reduce  theaa 
significant  riaka. 

o-CHLOROTOLUENB 

CAS:  96-40-8;  Chemical  Ponnula:  CiHiCI 
HS.  No.  1080 

Formerly,  OSHA  had  no  limit  for  o- 
chlorotohiene.  The  Agency  proposed  an 
6-hour  TWA  of  SO  ppm  (consistent  with 
the  AOGIH's  ILV-TWA)  and  a  75-ppm. 
STEL  for  this  snbatanoa.  a  colorless 
liquid.  NIOSH  (Ex.  6^7.  Teble  Nl) 
supported  this  proposal  In  the  final  rule. 
OSHA  is  establishing  a  SO-ppm  6-hour 
TWA  for  o-chlorotoluene.  The  Agency 
has  dedded  not  to  establish  a  STEL  (see 
Section  VLC17  for  a  diacnaaionof 
OSHA's  rationala  in  ragard  to  STELs  foi 
this  ralemaking). 

The  oral  LDu  in  rats  for  o- 
chlorotoloene  la  greater  than  1800  mg/ 
kg.  When  the  undiluted  material  was 
administered  orally  in  doaes  ranging 
from  50  to  100  mg/kg.  the  animals 
experienced  weakness  and  vasodilation 
at  the  higher  dose  levels,  but  all 
survived  and  were  gaining  weight  two 
weeks  later  (ACGIH  1088/Ex.  1-3.  p. 
137).  When  the  undiluted  Uquid  was 
applied  to  the  skin  of  guinea  pigs  in 
dos«s  of  1  ml.  or  10  ml/kg  for  24  hours, 
moderately  severe  skin  irritation 
occurred  at  both  dose  levels.  The  guinea 
pigs  lost  weight  over  the  two-week 
period  following  application,  indicating 
percutaneous  abaorption  of  thia 
substance:  however,  no  dermal  LDu  has 
been  eatabliahed  for  o<hlorotoluene. 
One  drop  of  undiluted  material  in  the 
eyes  of  rabbits  produced  a  delayed 
erythema  of  the  ooniunctiva.  although 
thia  effect  cleared  after  14  days  (Ely 
1071,  as  dted  in  AOGIH  180B/Ex.  1-3,  p. 
137).  Rats  sxpoaed  to  an  atmoaphere  of 
21  mg/L  (or  about  4000  ppm)  for  six 
hours  exhibited  loss  of  coordination 
within  1.5  hours,  proatration  at  1.75 
hours,  and  tremors  at  2  hours.  At  144)00 
ppm.  rats  showed  loes  of  coordination, 
vaaodilation.  labored  respiration. 
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narcosis,  and  eye  tearing.  Rats  exposed 
at  4000  and  14.000  ppm  survived.  At 
175,000  ppm.  one  of  three  rats  died  (Ely 

1971,  as  dted  in  ACGIH  1906/Ex.  1-3.  p. 
137).  In  another  study,  mice.  rats,  and 
quinea  pigs  were  exposed  to  o- 
chlorotoluene  at  a  concentration  of 
about  4400  ppm.  Mice  ehowed  gasping 
and  convulsions  within  30  minutes,  and 
guinea  pigs  and  rats  exhibited  gasping, 
hyperpnea.  ataxia,  and  convulsions  in  45 
minutes.  All  animals  were  comatose 
within  80  minutes,  and.  excepi  for  two 
guinea  pigs  that  continued  to  survive  at 
14  days,  all  of  the  animals  died 
(Hazleton  Laboratories.  Ina  1966,  as 
cited  in  AOGDi  lOOe/Ex.  1-3  p.  137). 

In  rabbits,  the  24-hour  patdi  test 
resulted  in  moderate  skin  irritation: 
albino  rabbits  displayed  coniunctival 
irritation  from  a  single  instillation  of  01 
ml  of  undiluted  o-cfalorotohiene.  but  no 
corneal  damage  was  observed  seven 
days  later  (Hazleton  Laboratories,  Inc. 
1966,  as  dted  in  ACGIH  1086/&L  1-3.  p. 
137). 

Dats  concerning  human  exposures  are 
lacking;  no  cases  of  dermatitis  or 
poisoning  have  been  reported  as  a  result 
of  occupational  exposure.  Personal 
communications  from  several 
occupational  health  experts  have 
recommended  limits  for  o-chlorotoluene 
ranging  from  25  to  200  ppm  TWA 
(Hopton  1062.  Mastromatteo  1971.  BUdns 

1972.  Torkelson  1972.  all  as  dted  in 
ACGIH  19e6/Bx.  1-3.  p.  137).  Tliese 
limits  were  recoounended  on  the  basis 
of  analogy  with  similar  compounds, 
such  aa  the  chlorinated  benzenes. 
OSHA  received  comments  oo  o- 
chlorotoluene  from  NIOSH  (Ex.  &-47. 
Table  Nl).  the  du  Pont  ComJMny  (Ex.  3- 
660),  and  the  American  Industrial 
Hygiene  Association  (Ex.  6-16).  du  Pont 
and  the  AIHA  stated  that  OSHA  should 
not  adopt  limits  (short-term,  ceiling,  or 
skin  notatioiu)  for  substances  for  which 
the  ACGIH  has  dropped  or  is  on  record 
as  intending  to  drop  such  limits  (Exs.  6- 
16  and  3-660).  OSHA  agrees  with  this 
view  in  many  caaes  (see  Sections 
VLC17  and  VLC16  for  discussions  of 
OSHA's  policy  on  STELs  and  skin 
notatioiu  in  this  rulemaking). 

OSHA  is  establishii«  an  6-bour  TWA 
PEL  oT  SO  ppm  for  o-chlorotoluene.  The 
Agency  4y>nrlv^»y  that  this  limit  will 
protect  workers  from  the  significant 
risks  of  eye  and  skin  irritation  and 
systemic  poiaoning.  all  material 
impairments  of  health  that  may  occur 
following  exposure  to  this  substance  at 
levels  above  the  new  PEL 

CYClONrre 

CAS:  lZl-82-4:  Chemical  Formula:  CaHdNcOb 
H.a  No.  1110 


OSHA  has  not  previously  had  a 
permissible  exposure  limit  for  cydonite. 
The  Agency  proposed  an  8-honr  TWA  of 
1.5  mg/m*.  a  STEL  of  3  rag/m*.  and  a 
skin  notation,  and  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  the  selection 
of  these  PELs.  The  AOGIH  has  an  8-hour 
TWA  limit  of  LS  mg/m'  for  this 
substance.  In  the  final  rule,  OSHA  is 
establishing  a  1.5-mg/m*84oar  TWA 
PEL  for  cyclooite.  with  a  skin  notation: 
the  Agency  has  dedded  not  to  establidi 
a  STEL  for  this  substance  (see  Section 
VI.C17  for  a  discussion  of  0»1A's 
rationale  in  regard  to  STELs).  Cydonite 
exists  in  the  form  of  orthorfaombic 
crystals. 

Cydonite,  an  explosive  and  a  rat 
poison,  has  not  been  shown  in  animal 
studies  to  be  acutely  toxic.  In  industry, 
reports  Ot  poisonings  as  a  result  of 
occupational  exposures  to  cydtmite 
were  wide^iread  as  late  as  1962 
(Kaplan.  Beri^raat.  and  Peczenik  1965/ 
Ex.  1-338).  Exposure  causes  central 
nervous  system  effects,  induding 
nausea,  vomiting,  convulsions,  and 
unconsciousness.  These  clinical  signs 
result  from  repeated  gastrointestinal  and 
respiratory  exposures  and  from  sldn 
absorption  (Sunderman  et  al.  1944.  as 
cited  in  ACGIH  19e6/Ex.  1-3,  p.  162:  von 
Oettingen.  Donahue.  Yagoda  et  al  1949/ 
Ex.  1-306).  In  an  epidemiolo^cal  study. 
Hathaway  and  Buck  (1977/Ex  1-418) 
reported  that  8-hour  TWA  exposures 
ranging  up  to  1.57  mg/m*  and  averaging 
0.28  mg/m*  caused  no  identifiable 
abnormalities  attributable  to  cydonite 
exposure.  The  American  Industrial 
Hygiene  Assodation  (Ex.  8-16)  urged 
OSHA  to  drop  the  STEL  for  this 
substance. 

OSHA  is  establishing  an  8-honr  TWA 
limit  of  1.5  mg/m*  TWA  and  a  skin 
notation  for  cydonite.  The  Agency 
concludes  that  establishing  these  limits 
for  this  previously  unregulated  chemical 
will  proted  workers  frtxn  the  significant 
risk  of  neuropathic  effects,  which 
constitute  material  health  impairments 
that  are  assodated  with  inhalation  or 
percutaneous  exposure  to  cydonite. 
2,6-Di-tert-BUTYL-p43tESOL 

CAS:  126-37-0;  Chemical  Foimula:  Ci»HmO 
H5.  Na  1117 

OSHA  previously  had  no  limit  for  2,6- 
di-tert-butyl-p-cresol  (DBPD).  The 
Agency  proposed  an  8-hour  TWA  of  10 
mg/m*  for  DBPD.  and  this  limit  is 
adopted  in  the  final  rule.  NIOSH  (Ex.  6- 
47,  Table  Nl)  concurred  with  the 
selection  of  this  limit.  The  ACGIH  has  a 
TLV-TWA  of  10  mg/m'  for  this  white 
crystalline  compound,  which  is  prepared 
from  p-cresol  and  isobutylene.  DBPD  is 
widely  used  as  a  food  preservative. 


DBPD  has  a  low  order  of  toxicity;  in 
extensive  animal  studies,  ingestion  has 
not  been  associated  with  toxic  effects 
(ACGIH  1966/Ex.  1-3,  p.  227). 
Deichmann  and  assodates  (1955/Ex.  1- 
505)  reported  oral  LOm  values  of  10.7  g/ 
kg  for  guinea  pigs,  1.7  and  1.97  g/kg  for 
male  and  female  rats,  respectively,  and 
ranges  of  between  0.94  and  2.1  g/kg  for  . 
cats  and  between  2.1  and  3.2  g/kg  for 
rabbits.  One  year  of  daily  oral 
administration  of  0.17  to  0.9  g/kg  in  dogs 
produced  no  effects,  nor  did  a  24-month 
oral  administration  of  0.2. 0.5.  or  OS 
percent  DBPD  in  rats  (Deichmann. 
Clemmer,  Rakoczy,  Bianchine  et  al. 
1955/Ex.  1-505).  Other  stiidies  have 
confirmed  these  overall  results,  although 
some  growth  rate  decreases  and  liver 
weight  increases  were  demonstrated  in 
rats  fed  0.01  to  OS  percent  DBPD,  total 
daily  diet  (Brown.  Johnson,  and 
O'Halloran  19S9/Ex.  1-621;  Creaven. 
Davies.  and  Williams  1966/Ex.  1-547). 

The  estimated  human  intake  of  DBPD 
in  the  United  States  does  not  exceed  a 
few  milligrams  daily  (periiaps  no  more 
than  0.2  mg/kg  body  wei^t)  (Gilbert 
and  Golberg  1965/Ex.  1-602).  These 
authors  also  observed  that  the  no-effect 
dietary  level  for  DBPD  in  rats  is  25  mg/ 

kg. 

OSHA  is  establishing  an  6-hour  TWA 
limit  of  10  n^m*  for  23-di-tert-butyl-p- 
cresol  The  Agency  concludes  that  this 
limit  will  proted  workers  against  the 
significant  risk  of  material  health 
impairments  in  the  form  of  acute  or 
chronic  effects  that  may  potentially  be 
assodated  with  occupational  exposure 
to  this  substance  at  the  levels  permitted 
by  the  absence  of  any  OSHA  PEL 
DICTHANOLAMINE 

CAS:  111-422-2:  Chemical  FormDla: 

HO(CHi)iNH(CHi)>OH 
H.S.  No.  1134 

OSIA  formerly  had  no  limit  for 
diethanolamine.  The  pn^wsed  limit  was 
3  ppm  (8-hour  TWA),  and  this  is  also  the 
limit  adopted  in  the  final  rule.  NIOSH 
(Ex.  6-47,  Table  Nl)  concurred  witii  the 
selection  of  this  limit.  The  ACGIH  has 
established  an  6-hour  TWA  limit  of  3 
ppm  for  this  substance.  Diethanolamine 
exists  as  a  solid  or  a  Uquid  at  room 
temperature. 

The  oral  LDk*  of  diethanolamine  for 
both  rats  and  guinea  pigs  has  been 
reported  to  be  about  2  g/kg  (Dow 
Chemical  Company  1977g.  as  dted  in 
ACGIH  1986/Ex.  1-3,  p.  197).  Acute 
toxidty  studies  have  shown  that  direct 
contact  may  impair  vision  and  denature 
the  skin  if  exposure  is  repeated.  Dietary 
studies  in  rats  showed  no  iU  effects  after 
90  days  of  feediiig  at  20  mg/kg/day 
(Smyth.  Carpenter,  and  Weil  1951 /Ex.  1- 
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439).  NIOSH  (Ex.  8-«7.  Table  Nl)  was 
lh«  only  commenter  on  this  subsianca. 

OSHA  is  establishing  an  8-hour  PEL  of 
3  ppm  TWA  for  diethanoiamine.  The 
Agency  condudes  that  this  limit  will 
protect  workers  from  the  significant 
risks  of  eye  damage  and  skin  irritation, 
material  health  impairments  that  are 
associated  with  exposure  to 
diethanoiamine  at  levels  above  the  new 
PEL 

DIETHYL  PHTHALATB 

CAS:  6S-66-«  Chemica!  Formula:  CJ1«— 

(COOCH.). 
II.S.  Na  1138 

OSHA  had  no  previous  limit  for 
diethyl  phthalate.  The  proposed  rule 
contained  an  8-hour  TWA  exposure 
limit  for  this  substance  of  5  mg/m*.  and 
this  limit  is  adopted  in  the  final  rule. 
NIOSH  (Ex.  8-47.  Table  Nl)  supported 
the  Agency's  determination.  The  ACCIH 
has  a  TLV-TWA  of  5  mg/m*  for  this 
stable,  colorless,  odorless,  oily  liquid 
with  a  bitter  taste. 

Diethyl  phthalate  exposure  may  cause 
polyneuritis  and  disturbance  in 
vestibular  function.  By  most  routes  of 
administration,  this  substance  has  low 
acute  toxicity  in  laboratory  animals. 
Oral  LA*  values  in  the  rat  range 
between  9.5  and  31  g/kg  (Shibko  and 
Blumenthal  1973/Ex.  1-034):  the 
intraperitoneal  LDb*  for  the  rat  is  5.06 
ml/kg  (Singh,  La«vrenc8.  and  Autian 
1972/Ex.  1-436)  and.  for  the  mouse.  2.8 
g/kg  (Galley,  Autian.  and  Guess  1966/ 
Ex.  1-890).  Chronic  feeding  studies 
lasting  six  or  more  weeks  resulted  in  no- 
effect  levels  of  2.5  g/kg/day  for  the  rat 
and  1.25  g/kg/day  for  the  dog.  with  no 
specific  lesions  attributable  to  diethyl 
phthalate  and  no  unusual  incidence  of 
tumors  (Shibko  and  Blumenthal  1973/Ex. 
1-934). 

A  study  of  workers  exposed  to  a 
mixture  of  diethyl  phthalate.  dibutyl 
phthalate,  and  di-2-ethyl  hexyl  phthalate 
vapors  in  air  at  concentrations  of  8  to  53 
mg/m*  resulted  in  findings  of  no 
phthalates  in  the  blood  (before  or  after 
the  exposure)  and  no  peripheral 
polyneuritis  (Raleigh,  personal 
communication,  as  cited  in  ACGIH 
19e6/Ex.  1-3.  p.  200).  Fassett  (1963a.  as 
cited  in  ACGIH  19e6/Ex.  1-3.  p.  200) 
reported  transient  nasal  and  throat 
irritation  produced  by  exposure  to  the 
heated  vapors  of  diethyl  phthalate.  but 
no  cumulative  effects  have  been  noted. 
A  Russian  study  of  workers  (employed 
for  between  0.5  and  19  years)  who  were 
exposed  to  several  phthalate  plasticizers 
(e.g..  butyl  phthalate.  the  higher  aryl 
phthalates.  dioctyl  phthalate.  and  benzyl 
butyl  phthalate),  as  well  as  the 
sebacates.  adipates,  and  tri-o-cresyl 
phosphate  at  concentrations  ranging 


from  1.7  to  66  mg/m*  reported  that  there 
were  complaints  of  pain,  numbness,  and 
spasms  in  the  upper  and  lower 
extremities.  These  complaints  were 
related  to  the  duration  of  exposure  and 
usually  began  after  the  sixth  or  seventh 
year  of  employment  (Milkov,  Aldyreva. 
Popova  et  al.  1973/Ex.  l-«46).  These 
investigators  reported  polyneuritis  in  32 
percent  of  the  47  persons  examined  for 
this  health  effect  of  81  persons 
evaluated  for  vestibular  dysfunction.  78 
percent  showed  depression  of  vestibular 
receptors  (Milkov,  Aldyreva,  Popova  et 
aL  1973/Ex.  1-646). 

OSHA  is  establishing  an  8-hour  TWA 
PEL  of  5  mg/m*  for  diethyl  phthalate. 
The  Agency  concludes  that  this  limit 
will  protect  workers  against  the 
significant  risks  of  polyneuritis  and 
vestibular  dysfunction,  which  constitute 
material  health  impairments  that  are 
potentially  associated  with  occupational 
exposure  to  this  substance  at  levels 
above  the  new  PEL 

DINITOLMIDE  (3>-0INITR<>-O- 
TOLU  AMIDE) 

CA&  14a-01-e;  Chemical  Fonnula:  CJ1>Ni(X 
H.&Nal144 

OSHA  previously  had  no  limit  for 
dinitolmide.  The  proposed  8-hour  TWA 
PEL  was  5  mg/m*.  and  the  final  rule 
adopU  this  limit.  NIOSH  (Ex.  8-47. 
Table  Nl)  agreed  with  the  selection  of 
this  PEL  The  ACGIH  has  an  8-hour  limit 
of  5  mg/m* TWA  for  this  yellowish 
soUd. 

In  rats,  the  oral  LDm  for  males  is  560 
mg/kg.  and  for  females.  650  mg/kg:  the 
ACGIH  (19ee/Ex.  1-3.  p.  213)  condudes 
that  dinitolmide  has  moderate  oral 
toxicity  in  rats.  Two-year  dietary  studies 
of  rats  fed  62.5  ppm  (or  3  mg/kg/day) 
dinitolmide  reported  no  ill  effects.  Rats 
of  both  sexes  fed  6  mg/kg/day  showed 
slight  fatty  changes  in  the  liven  female 
rats  also  exhibited  slight  liver  weight 
increases.  Dms  fed  10  mg/kg/day 
showed  no  emcts  after  one  year.  A 
three-generational  study  of  rats  fed  3  or 
6  mg/kg/day  revealed  no  effects  on 
fertility,  gestation,  viability,  or  lactation 
(Dow  Chemical  Company  1973e.  as  died 
in  ACGIH  19e6/Ex  1-3.  p.  213).  There 
are  no  inhalation  data  for  dinitolmide. 

OSHA  is  esUblishing  an  8-hour  TWA 
PEL  for  dinitohnide  of  5  mg/m*.  The 
Agency  concludes  that  this  limit  «vill 
protect  workers  ftom  the  significant  risk 
of  material  impairment  in  the  form  of  the 
hepatic  changes  that  are  potentially 
associated  with  exposure  to  this 
substance  at  levels  above  the  new  PEL 
DIPHENYLAMINE 

CAS:  122-39-4:  Chemical  Fonnula:  (CJ^)iNH  I 
H.S.  No.  1147 

OSHA  formerly  had  no  limit  for 
diphenylamine.  The  proposed  PEL  was 


10  mg/m*.  as  an  8-hour  TWA.  and  the 
final  rule  adopts  this  limit:  NIOSH  (Ex. 
8-47.  Table  Nl)  has  indicated  its 
concurrence.  The  ACGIH  recommends  a 
TLV  of  10  mg/m* TWA.  Diphenylamine 
exists  as  monodinic  crystalline  leafiets 
that  discolor  when  exposed  to  light. 

Acute  oral  toxidty  data  for 
diphenylamine  are  limited.  A  single 
report  describes  a  study  in  which  a 
dietary  dose  of  1500  mg/kg  killed  2  of  20 
rats  within  30  days  of  ingestion 
(Griswold.  Casey,  Weisburger  et  a  I. 
1966/Ex.  1-483).  This  suggesU  that 
diphenylamine  is  significantly  less  toxic 
than  aniline  (Hamblin  1963/Ex.  1-1065). 
Dietary  studies  of  rats  fed  0.025. 0.1. 0.5. 
l.a  or  1.5  percent  diphenylamine  for  228 
days  demonstrated  nonmalignant  renal 
cysts  at  the  three  highest  doses 
(Thomas.  Cox.  and  Deeds  1957/Ex.  1- 
873).  However,  rats  given  diphenylamine 
crystals  encapsulated  in  collodion 
developed  bladder  papillomas  within 
125  days  (Yoshida.  Shimauchi.  and  Kin 
1941.  as  cited  in  ACGIH  196e/Ex.  1-3.  p. 
220).  Exposure  to  diphenylamine  dust 
has  been  linked  to  liver,  spleen,  and 
kidney  changes  in  experimental  animals 
(Robert  Dervil6e,  and  Collet  1937/Ex.  1- 
928). 

A  report  of  industrial  diphenylamine 
poisoning  in  France  described  bladder 
symptoms,  tachycardia,  hypertension, 
and  eczema  (Fairfaall  1957g.  as  died  in 
ACGIH  1966/Ex.  1-3.  p.  220). 

OSHA  is  establishing  an  8-hour  PEL  of 
10  mg/m* TWA  for  diphenylamine.  The 
Agency  concludes  that  this  limit  will 
protect  workers  against  the  significant 
risks  of  liver,  kidney,  cardiovascular, 
and  other  systemic  effects,  all  of  which 
constitute  material  health  impairments 
that  are  potentially  assodatcKl  with 
exposures  to  this  substance  at  levels 
above  the  new  PEL 

IMURON 

CAS:  330-54-1:  Chemical  Formula: 

C4lMCltN«0 
K&Nal153 

OSHA  previously  had  no  limit  for 
diuron.  The  Agency  proposed  an  8-hour 
TWA  PEL  of  10  mg/m*  for  diuron.  and 
this  limit  is  established  by  the  final  rule. 
NIOSH  (Ex.  8-47).  Table  Nl)  agrees  that 
this  limit  is  appropriate.  The  ACGIH  has 
a  TLV  of  10  mg/m*  TWA  for  this  white 
crystalline  solid. 

Hodge  and  Assodates  (1967/Ex.  1- 
911: 1968/Ex.  1-912)  have  reported  that 
diuron  has  a  low  oider  of  acute  and 
chronic  toxicity.  For  male  rats,  the  oral 
IDto  is  3400  mg/kg.  In  two-year  feeding 
studies  of  rats  and  dogs,  the  no-effect 
levels  were  reported  to  be  250  and  125 
ppm.  respectively.  A  concentration  of 
125  ppm  in  the  diet  did  not  cause 
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reproductive  or  carcinogenic  effects  in  a 
three-generatiooal  study  of  rats  (Hodge. 
Downs.  Panner  et  al.  ig67/Ex.  1-011: 
Hodge.  Downs.  Smith  et  al.  1968/Ex.  1- 
912);  1400  ppm  did  not  have 
cardnogenic  effects  in  mice  (Innes. 
UUand.  Valerio  et  aL  196e/Ex.  1-270). 
^in  irritation  and  sensitization  test 
findings  in  guinea  pigs  have  been 
negaUve  (ACGIH  19e6/Ex.  1-3.  p.  228). 
However,  repeated  doses  of  this  pre- 
emergence  herbicide  produced  anemia 
in  rats  and  methemoglobinemia  after 
hydrolysis  to  dichloroaniline  in  the  body 
[Condensed  Technical  Information,  du 
Pont  1961). 

OSHA  is  establishing  an  8-hour  TWA 
limit  of  10  mg/m*  for  diuron.  OSHA 
concludes  that  this  limit  will  protect 
workers  from  the  significant  risks 
potentially  assodated  with  woricplace 
exposure  to  this  substance  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
PEL  These  risks  indude  anemia  and 
methemoglobinemia,  both  of  which 
constitute  material  impairments  of 
health.  The  final  rale's  lOmg/m'PEL 
will  substantially  reduce  these  risks. 
METHYL  ACETATE 

CAS:  79-20-0:  Chemical  Fonnula: 

CH.(X>OCHi 
H.S.No.1249 

OSHA's  former  8-hour  TWA  limit  for 
methyl  acetate  was  200  ppm:  the  Agency 
proposed  to  retain  this  limit  and  to  add 
a  STEL  of  250  ppm.  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  this  proposal 
The  ACGIH  has  established  an  8-hour 
TWA  limit  of  200  ppm  and  a  TLV-STEL 
of  250  ppm.  In  the  final  rule,  OSHA  is 
establishing  an  8-hour  TWA  of  200  ppm 
and  a  15-minute  STEL  of  250  ppm. 
Methyl  acetate  is  a  highly  volatile, 
coloriess  liquid  with  a  pleasant  odor. 

Methyl  acetate  is  mildly  narcotic  and 
is  a  known  irritant  to  the  mucous 
membranes  of  the  eyes  and  respiratory 
passages.  Occupational  exposure  to  this 
substance  by  vapor  inhalation  at 
unreported  levels  resulted  in 
inflammation  of  the  eyes,  nervous 
irritation,  and  a  sensation  of  tightness  in 
the  chest  (Duquenois  and  Revel  1934/Ex. 
1-779:  Fairiiall  19S7f.  as  dted  in  ACGIH 
1986/Ex.  1-3,  p.  387).  Duquenois  and 
Revel  (1934/Ex.  1-779)  suggested  that, 
like  methyl  alcohol,  methyl  acetate  may 
produce  atrophy  of  the  optic  nerve. 

Other  researdiers  have  suggested  that 
the  methanol  formed  by  hydrolysis  in 
the  body  may  be  responsible  for  the 
toxidty  of  methyl  acetate  and.  on  this 
basis,  have  reoMnmended  a  limit  of  250 
ppm  in  the  occupational  setting 
(Henderson  and  Haggard  1943j,  as  cited 
in  ACGIH  1966/Ex.  1-3.  p.  367). 
However.  Lehmann  and  Flury  (1943d,  as 
cited  in  ACGIH  1986/Ex.  1-3.  p.  367) 


have  attributed  toxic  effects  (e.g^  blood 
changes,  wei^t  loss,  lung  irritation),  as 
well  as  some  deaths,  to  chronic 
exposures  to  methyl  acetate  at  6600 
ppm. 

The  ACGIH  1986/Ex.  1-3.  p.  367) 
reports  that  "no  cases  of  irritation  or 
systemic  ininry  have  been  reported  from 
industrial  exposures  to  methyl  acetate 
below  200  ppm."  There  were  no  record 
comments  on  methyl  acetate,  except  for 
the  concurrence  from  NIOSH  (Ex.  8-47. 
Table  Nl). 

OSHA  is  establishing  an  8-hour  TWA 
PEL  of  200  ppm  TWA  and  a  IS-minute 
STEL  of  250  ppm  for  methyl  acetate.  The 
STEL  is  necessary  to  ensure  tfiat 
exposures  do  not  exceed  250  ppm  even 
for  a  short  time  because  effects  have 
been  reported  (ACGIH  19e6/Ex.  1-3.  p. 
367)  above  250  mnn.  The  Agency 
condudes  that  both  of  these  limits  will 
protect  workers  fi*om  the  significant  risk 
of  narcosis,  eye  and  skin  irritation,  and 
pulmonary  irritation,  all  of  which 
constitute  material  health  impairments. 
METROSUZIN 
CAS:  21067-64-0;  Chemical  Formula: 

Caii4N«OS 
RS.  No.  1275 

OSHA  has  not  formerly  regulated 
exposure  to  metribuzin.  The  proposed 
PEL  was  5  mg/m*.  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  the  proposal 
and  the  fbial  rule  adopts  this  limit.  The 
ACGIH  has  recommended  a  TLV-TWA 
of  5  mg/m*  for  this  substance. 
Metribuzin  is  a  crystalline  solid. 

Metribuzin  is  a  heibidde  that  has  a 
low  order  of  acute  toxidty;  sin^e 
exposures  to  high  concentrations 
produce  central  nervous  system 
depression,  and  repeated  high  doses 
affed  the  thyroid  and  liver  function 
{Deutsche  Fonchungsgemeinschaft 
1981.  as  died  fai  ACGIH  19e6/Ex.  1-3.  p. 
411).  The  oral  IDto  in  rats  has  been 
reported  to  be  2000  mg/kg;  in  cats  and 
rabbits,  the  IDs*  is  as  high  as  500  mg/kg. 
A  four-hour  aerosol  exposure  at 
concentrations  of  between  860  and  892 
mg/m*  was  tolerated  by  rats  and  mice; 
no  skin  or  eye  irritation  was  observed  in 
rabbits.  No  sensitizing  effeds  were  seen 
in  guinea  pigs,  and  a  ikia  application  of 
the  70-percent  wettable  powder  of  1000 
mg/kg  per  day  for  three  weeks  produced 
no  effeds  in  rats  [Deutsche 
Forschungsgemeinschaft  1961,  as  cited 
in  ACGIH  1988/Ex.  1-3,  p.  411). 

Inhalation  studies  have  shown  no 
adverse  effeds  in  rats  exposed  to  31 
mg/m*  of  the  aerosol  for  six  hours/day. 
five  days/week  during  a  three-week 
period  (Bayer  1981.  as  dted  in  ACGIH 
1986/Ex.  1-3,  p.  411).  No  carcinogenic 
effects  were  observed  in  rats  and  mice 
fed  20.  800,  or  3200  ppm  for  two  years 


(Kimmerle  19628.  as  dted  in  ACGIH 
igee/Ex.  1-3.  p.  411).  a  no-effect  level  of 
100  ppm  was  observed  in  a  two-year 
dietary  study  of  rats  and  dogs  [Deutsche 
Forschungsgemeinschaft  1961,  as  dted 
in  ACGDi  1966/Ex.  1-3.  p.  411):  these 
same  investigators  observed  00 
teratogenic  embryotoxi&  or 
reproductive  effects  in  rats  or  rabbits.  In 
Chinese  hamsters  and  mice,  no 
mutagenic  activity  was  observed 
(Siebert  and  Lemperle  ig74/Ex.  1-689). 

No  human  poisonings  caused  by 
metribuzin  have  been  reported.  In  oral 
long-term  studies,  the  highest  no- 
observed-effed  levels  (NOELs)  were  ZS 
to  5  mg/kg  per  day  (ACGIH  1986/Ex.  1- 
3.  p.  411).  Single  and  repeated  patch 
tests  in  humans  did  not  cause  irritation 
or  sensitization  [Deutsche 
Forschungsgemeinsdtaft  1961.  as  dted 
in  ACGIH  19e6/Ex.  1-3.  p.  411).  Except 
for  NIOSH's  concurrence  with  this  Umil 
(Ex.  8-17,  Table  Nl),  no  commenU  were 
received  on  metribuzin. 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  5  mg/m*  TWA 
for  metribuzin.  The  Agency  concludes 
that  this  limit  will  jjroted  workers 
against  the  significant  risks  of  metabolic 
and  central  nervous  system  efEects. 
which  are  material  impainnents  of 
health  that  are  potentially  associated 
with  workplace  exposure  to  metribuzin 
at  the  levels  permitted  by  the  absence  of 
any  OSHA  limit 

OIL  MIST  (MINERAL) 

CAS:  a012-«6-l:  Chemical  foriButa:  None 

RS.  No.  1297 

OHSA  formerly  had  a  Kmit  of  5  mg/m* 
as  an  8-hour  TWA  for  oil  mist  The 
Agency  proposed  to  retain  mg/m*  as  an 
8-hour  TWA  PEL  and  to  add  10  mg/m* 
as  a  15-minute  "STEL  however,  the  final 
rule  retains  the  former  8-hour  TWA  but 
does  not  add  a  STEL  Tlie  ACGIH  has  a 
5-mg/m*  TLV-TWA  limit  and  a  10-mg/ 
m*  TLV-STEL  for  oil  mist  (mineral), 
whidi  refers  to  ttie  airborne  mist  of 
petroleum-based  cutting  oils  or  of  white 
petroleum  oil:  the  odor  of  diis  substance 
is  described  as  similar  to  that  of  burned 
lubrication  oil 

Studies  in  pnimals  have  shown  that 
repeated  six-hour  daily  exposures  to  5 
mg/m*  caused  no  adverse  effects 
(Wagner.  Wright  and  Stokinger  1961  as 
dted  in  ACGIH  1986/Ex.  1-3.  p.  449).  At 
100  mg/m*  slight  changes,  including 
lung  effects,  were  observed  in  exposed 
animals  (Lushbau^  Green,  and 
Redemann  1950/&C.  1-792).  It  has  been 
suggested  that  heat-decomposed  oil 
fumes  are  irritating  to  the  lungs 
(Wagner.  Dobrogorski.  and  Stokinger 
1961/Ex.  1-773). 
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OH8A  raosived  •  number  of 
commenU  on  the  proposed  STEL  for  oil 
mist  (Exs.  3-829.  3-83a  3-856.  3-1115. 
188.  and  IM:  Tr.  pp.  7-47  to  7-53).  For 
example.  William  Radung.  Manager  of 
Environmental  Control  for  the  Hmken 
Company,  believes  that  the  limits  for  oil 
mist  presented  in  the  proposed  rule  are 
not  justified  by  the  evidence  discussed 
in  the  preamble  to  the  proposal  (Ex.  3- 
856).  According  to  this  commenter.  "the 
only  health  effect  observed  in  animals  is 
'lung  irritation.'  No  health  effect  has 
been  observed  in  humans"  (Ex.  3-850). 
This  view  was  shared  by 
representatives  of  the  independent 
Lubricant  Manufacturers  Association 
(Ex.  3-830).  the  Specialty  Steel  Industry 
of  the  United  States  (Ex.  3-829).  and  the 
Anti-Friction  Bearing  Manufacturers 
Association  (Ex.  3-1115). 

In  response  to  these  comments.  OSHA 
has  reviewed  the  loxicological  evidence 
for  oil  mist.  Proctor.  Hughes,  and 
Fischman  (Chemical  Haxards  of  the 
Workplace.  2nd  ed..  1968)  report  a  single 
case  of  lipoid  pneumonitis  in  a  worker 
repeatedly  exposed  to  high 
concentrations  of  oil  mist,  and  these 
authors  also  note  that  some  mineral  oils 
(i.e..  those  containing  additives  and 
impurities)  have  been  linked  to  cancers 
of  the  skin  and  scrotum.  NIOSH 
submitted  comments  to  the  record 
noting  that  certain  types  of  oils  and/or 
their  additives  may  present  a 
carcinogenic  hazard  (Ex.  150.  Comments 
on  Oil  Mist.)  The  United  Auto  Workers 
and  the  AFLrCIO  (Tr.  pp.  7-47  to  7-A3) 
urged  OSHA  to  adopt  a  lower  PEL  on 
the  basis  of  oil  mist's  carcinogenic 
effects.  According  to  the  UAW.  oil  mist 
"has  been  known  for  many  years  .  .  . 
(to)  cause  skin  cancer,  particularly 
scrotal  cancer  among  exposed  workers" 
(Tr.  p.  7-50).  The  UAW  also  believes 
that  oil  mist  exposure  increases  the  risk 
of  primary  malignancies  of  the 
respiratory  and  upper  digestive  systems 
(Tr.  p.  7-60).  However.  OSHA  believes 
that  these  carcinogenic  effects  may  be 
attributable  to  contaminants  in  the  oil. 
such  as  polycyclic  aromatic 
hydrocarbons  and  certain  additives. 
OSHA  also  notes  that  modem  refining 
techniques  have  generally  eliminated 
these  hazardous  substances  from 
mineral  oils. 

After  a  review  of  the  record  evidence. 
OSHA  fnds  that  the  toxicological  data 
on  this  substance  do  not  support  the 
addition  of  a  STEL  at  this  time. 
Accordingly,  the  final  rule  retains  the  8- 
hour  TWA  PEL  ofSmg/m*  but  does  not 
add  a  15-minute  STEL  of  10  mg/m*  for 
mineral  oil  mist.  The  Agency  concludes 
that  the  existing  8-hour  TWA  limit  will 
protect  exposed  employees  against  the 


significant  risks  of  eye  and  respiratory 
tract  irritation  potentially  associated 
with  exposures  to  mineral  oil  mist. 
OSHA  finds  that  these  eye  and  lung 
effects  constitute  material  impairments 
of  health. 

PETROLEUM  DISTILLATES  (NAPHTHA) 

CAS:  a002-06-ft  Chemicai  Formula:  None 
H.S.  Na  1312 

For  petroleum  distillates  (naphtha), 
also  identified  as  rubber  solvent  OSHA 
proposed  to  reduce  its  former  6-hour 
limit  of  500  ppm  to  400  ppm.  The  Hnal 
rule  establishes  an  8-hour  TWA  PEL  of 
400  ppm  for  petroleum  distillates.  The 
ACGIH  has  a  TLV-TWA  of  400  ppm. 
and  NIOSH  recommends  a  TWA  of  87 
ppm  and  a  15-minute  ceiling  of  450  ppm 
for  these  substances. 

A  study  performed  by  Carpenter, 
Kinkead,  Geary  et  al.  (1975b/Ex.  1-53) 
exposed  rats  to  between  2800  and  24^00 
ppm  of  naphtha.  Motor  incoordination 
occurred  at  5300  ppm.  and  convulsions 
and  death  occurred  in  all  animals  at 
24JXX)  ppm.  Animals  exposed  to  460  ppm 
for  63  days  showed  no  signs  of  toxicity 
(Carpenter,  Kinkead,  Geary  et  al.  1975b/ 
Ex.  1-53). 

NIOSH  (1977g.  as  cited  in  ACGIH 
196e/Ex.  1-3.  p.  516)  noted  that  rubber 
solvent  (naphtha)  is  composed  primarily 
of  Ci-Ct  alkanes  and,  thus,  that  the  limit 
of  350  mg/m'  (65  ppm)  recommended  for 
Ci-C«  alkanes  should  apply  to  naphtha. 
This  recommendation  presumes  that  all 
C«-C«  alkanes  possess  equivalent 
neurotoxicity:  however,  as  discussed 
above  in  Section  V  (Summary  of 
CoDunenters'  Responses  to  NPRM 
Questions).  OSHA  has  concluded  that 
not  all  of  the  C«-C«  alkanes  are 
neuropathic  agents. 

In  establishing  the  400-ppm  TLV- 
TWA  for  petroleum  distillates,  the 
ACGIH  relied  on  observations  showdng 
that  slight  irritation  occurs  in  humans 
exposed  to  430  ppm  and  that  no  signs  of 
toxicity  occur  in  animals  exposed  to  480 
ppm.  The  NIOSH-recommended  6S-ppm 
ceiling  limit  is  based  on  the  assumption 
that  all  C»-C«  alkanes  possess  equivalent 
neuropathic  properties.  As  discussed 
above.  OSHA  has  rejected  this 
hypothesis  and  is  therefore  reducing  the 
PB.  for  petroleum  distillates  to  an  6- 
hour  TWA  limit  of  400  ppm  to  protect 
workers  against  the  signiflcant  risk  of 
irritation,  which  constitutes  a  material 
health  impairment  that  is  associated 
with  exposure  to  these  substances. 
OSHA  has  determined  that  this  limit 
will  substantially  reduce  this  risk. 

m-PHTHALODINmULE 

CAS:  826-17-A:  Chemical  Pormula:  CJiNi 
H.8.  No.  1327 


OSHA  has  no  previous  limit  for  m- 
phthalodinitrile.  The  proposed  PEL  was 
5  mg/m*  as  an  6-hour  TWA.  and  this 
limit  is  established  in  the  final  rule. 
NIOSH  (Ex.  8-47,  Table  Nl)  concurred 
with  the  selection  of  this  PEL  The 
ACGIH  has  a  TLV-TWA  of  5  mg/m*  for 
this  substance.  meta-Phthalodinitrile 
exists  in  the  form  of  needles  obtained 
from  solutions  containing  either  water 
or  ligroin  as  the  solvent. 

In  rabbits,  slight  skin  reactions  have 
been  reported  from  dermal  applications 
of  m-phthalodinitrile  to  intact  or 
abraded  skin  for  six  hours/day.  five 
days/week  over  a  three-week  period. 
The  doses  applied  were  0.5, 1.0,  and  2.0 
g/kg;  at  the  two  higher  dose  levels,  some 
changes  in  organ  (unspecified)  size, 
without  histopathologic  changes,  were 
observed.  Female  rabbits  exposed  at  the 
highest  dose  lost  weight  (Owen  1972,  as 
cited  in  ACGIH  19e6/Ex.  1-3.  p.  468). 

A  15-year  review  of  industrial 
experience  revealed  no  reports  of 
adverse  effects  from  exposure  to  m- 
phthalodinitrile  (Zeller,  Hofmann, 
Thiess.  and  Hey  1963.  as  cited  in  ACGIH 
ige6/Ex.  1-3,  p.  488).  Williams  (1959/Ex. 
1-1176)  attributes  this  absence  of 
exposure  effects  to  the  fact  that  the 
aromatic  nitriles,  of  which  m- 
phthalodinitrile  is  one,  do  not  liberate 
cyanide  in  the  body,  as  is  the  case  with 
the  aliphatic  nitriles.  No  comments  other 
than  NIOSH's  were  received  by  OSHA 
on  this  substance. 

OSHA  is  establishing  an  6-hour  TWA 
limit  for  m-phthalodinitrile  of  5  mg/m*. 
The  Agency  concludes  that  this  limit 
will  protect  exposed  workers  from  the 
significant  risk  of  skin  irritation,  a 
material  health  impairment  that  exists  at 
m-phthalodinitrile  levels  about  the  new 
limit. 

PLATINUM  (METAL) 

CAS:  7440-06-4:  Oiemical  Fonnula:  PI 
H.S.  No.  1332 

OSHA  had  no  former  limit  for 
platinum  metal.  The  proposed  PEL  was  1 
mg/m*,  and  this  limit  is  established  in 
the  Hnal  rule.  NIOSH  (Ex.  8-47,  Table 
Nl)  agreed  that  this  PEL  is  appropriate. 
The  ACGIH  has  a  limit  of  1.0  mg/m* 
TWA  for  platinum  metal  dust.  Platinum 
is  a  silver-gray,  lustrous,  malleable, 
ductile  precious  metal. 

Based  on  the  TLV  for  platinum  soluble 
salts  and  the  absence  of  any  severe 
health  effects  associated  with  exposure 
to  the  metal  dust,  the  ACGIH 
recommended  a  TLV  of  1.0  mg/m*  for 
platinum  metal  dust.  This  limit  reflects 
good  industrial  hygiene  practice  and 
acknowledges  that  heavy  metal  dusts 
are  more  toxic  than  nuisance  dusts 
(which  are  controlled  to  10  mg/m*).  No 
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comments  (other  than  that  of  NI09i) 
were  received. 

OSHA  is  establishing  an  6-hour  TWA 
limit  of  IJ)  mg/m*  for  platinum  metal 
The  Agency  cmicludes  that  this  limit 
will  protect  workers  against  the 
signiHcant  risk  of  adverse  health  effects 
potentially  associated  with  workplace 
exposures  to  this  substance  at  the  levels 
permitted  by  the  absence  of  any  OSHA 
PEL 
RESORONOL 

CAS:  108-16-3:  Chemical  Fonnula:  C(H40H)i 
R8.  No.  1340 

OSHA  formerly  had  no  limit  for 
resordnoL  The  proposed  limit  was  an  6- 
hourTWA  of  10  ppm  and  a  15-minute 
STEL  of  20  ppm:  the  final  rule 
establishes  these  limits.  NIOSH  (Ex.  fr- 
47.  Table  Nl)  supports  the  selection  of 
these  PELS.  "1110  ACGIH  has  an  6-hour 
TWA  limit  of  10  ppm  and  a  TLV-STEL 
of  20  ppm.  Resordnol  occurs  in  the  form 
of  sweet-tasting  white  crystals  that  may 
turn  pink  on  exposure  to  air  and  light  or 
on  contact  with  iron. 

Resorcinol  has  been  reported  to  be 
less  toxic  by  ingestion  or  skin 
penetration  than  either  catechol  or 
phenol  (von  Oettingen  1949  and  Koppers 
Company  1974.  both  as  cited  in  ACGIH 
198e/Ex.  1-3.  p.  511).  The  oral  LDb*  in 
rats  is  301  mg/kg  (NIOSH  1977i/Ex.  1- 
1162).  Daily  six-hour  exposures  at  6  ppm 
for  two  weeks  produced  no  ill  effects  in 
rats,  guinea  pigs,  and  rabbits.  Acute 
inhalation  exposures  to  a  resordnol- 
water  aerosol  at  concentrations  as  high 
as  7800  mg/m*  for  one  hour  and  2800 
mg/m*  for  ei^t  hours  caused  no  toxic 
effects  in  laboratory  animals  (Koppers 
Company  1974.  as  cited  in  ACGIH  1966/ 
Ex.  1-3.  p.  511). 

In  humans,  the  cutaneous  application 
of  solutions  or  salves  containing  from  3 
to  25  percent  of  this  compound  may 
result  in  local  hyperemia,  itching, 
dermatitis,  edema,  corrosion,  and  the 
loss  of  the  superficial  layers  of  the  skin. 
If  these  damages  are  severe,  they  may 
be  associated  with  some  or  all  of  the 
following  effects:  enlargement  of 
regional  lymph  glands,  restlessness, 
methemoglobinemia,  cyanosis, 
convulsions,  tachycardia,  dyspnea,  and 
death  [Patty'*  Industrial  Hygiene  and 
Toxicology.  VoL  2A.  p.  2566,  Clayton 
and  Clayton.  1961).  ha  epidemiologic 
study  of  rubber  workers  exposed  to  a 
hexamethylene-tetramine-resorcinol 
rubber  system  revealed  no  specific 
symptoms  caused  by  resorcinol;  the 
concentrations  in  air  were  less  than  0.3 
mg/m*.  In  another  study,  there  were  no 
reports  of  irritation  or  discomfort  by 
workers  when  concentrations  were  10 
ppm  or  less  for  periods  of  at  least  30 
minutes  [Patty's  Industrial  Hygiene  and 


Toxicology.  VtA.  2A.  p.  2588,  Clayton 
and  Clayton.  1981).  Dr.  Grace  Ziem  (Ex. 
46)  notes  that  resorcinol  exposure  is  also 
associated  with  renal  and  hepatic 
effects  and  with  methemoglobinemia. 

In  the  final  rule.  OSHA  is  establishing 
a  f>EL  of  10  ppm  TWA  and  a  STEL  of  20 
ppm  for  resorcinol  The  Agency 
cmidudes  that  this  comb^ed  limit  will 
{Hvtect  workers  against  the  significant 
risks  of  irritation,  methemoglobinemia, 
and  other  adverse  effects,  all  material 
impairments  of  health  that  are 
associated  with  exposure  to  this 
substance  at  levels  above  the  new  PELs. 

TANTALUM  (METAL  DUST  AND  OXtDQ 
CAS:  7440-2S-7;  Chemical  Formulas: 

(Tantalum  metal)TA:  (Tantalum 

oxide)TafOk 
RS.  No.  1382 

OSHA's  former  PEL  iw  tantalum  is  5 
mg/m*.  The  Agency  proposed  to  retain 
this  limit  and  to  supplement  it  with  a  15- 
minute  STEL  of  10  mg/m*.  and  NIO^ 
(Ex.  6-47,  Tale  Nl)  concurred  with  this 
proposal.  The  final  rule  retains  an  8- 
hour  TWA  for  tantalum  metal  dust  and 
oxide  but  does  not  adopt  the  proposed 
STEL  for  these  substances  (see  Section 
XI.C17  for  a  discussion  of  OSHA's 
rationale  in  regard  to  STELs).  The 
ACGIH  has  a  S-mg/m*TWA  but  has 
recently  deleted  its  former  IS-minute 
STEL  of  10  mg/m*.  Tantalum  dust  is  a 
black  powder  and  tantalum  oxide  is  a 
white,  microcrystalline  powder. 

Animal  studies  by  Miller,  Davis. 
Goldman,  and  Wyatts  (1953/Ex.  1-40) 
have  not  implicated  tantalum  as  a  cause 
of  pneumoconiosis,  althou^  an 
exposure  to  100  mg  tantalum  oxide 
produced  "sofi  white  circumscribed 
pigmented  dust  lesions"  in  the  lungs  of 
these  animals  (ACGIH  19e6/Ex.  1-3.  p. 
554).  Additionally,  this  particular  study 
demonstrated  transient  bronchitis, 
interstitial  pneumonitis,  and  hyperemia 
at  the  100-mg  exposure  level  Tantalum 
oxide  has  been  used  as  a  dressing  for 
burns  (Olsen  1944/Ex.  1-651),  and  the 
use  of  tantalum  gauze  in  surgical  repair 
produced  no  long-term  adverse  effects 
(Dales  and  Kyle  1956/Ex.  1-587).  No 
adverse  health  effects  have  been 
associated  with  industrial  exposures  to 
tantalum  or  its  compounds  (Cochran. 
Doull,  Mazur,  and  DuBois  1950/Ex.  1- 
586).  A  single  oral  dose  of  6500  mg/kg 
oxide  was  virtually  nontoxic  to  rats 
(ACGIH  1966/Ex.  1-3.  p.  554). 

091A  concludes  that  the  existing  5- 
mg/m'TWA  for  these  compounds 
should  be  retained  to  protect  workers 
from  the  respiratory  effects  of  exposure, 
which  constitute  material  health 
impairments.  The  final  rule  retains  the 
Agency's  former  PEL  of  5  mg/m'  for 
tantalum  (metal  dust  and  oxide). 


TRIMETHYL  PHOSPHITE 

CAS:  121-4S-«:  Chemkal  Fonnula:  (GH/>)iP 
KS.  Na  1410 

091A  previously  had  no  limit  for 
trimethyl  pbos|4iite.  The  proposed  PEL 
was  an  0-hour  TWA  of  2  ppm  and 
NIO»i  (Ex.  0-17.  TaUe  Nl)  siqiported 
this  proposal  The  final  rule  establishes 
this  limit  The  ACGIH  Umit  for  this 
substance  is  a  2-ppm  8-hour  TWA. 
Trimethyl  pboqihite  is  a  colorless  Uquid 
widi  a  pungent  odor. 

Trimethyl  phosphite's  toxic  effects 
include  lung.  skin,  and  eye  irritation.  In 
a  chronic  inhalation  study  of  rats.  Levin 
and  Gabrid  (1973/Ex.  1-746)  found  that 
exposure  to  trimethyl  phoqihite  at 
concentrations  of  500  ±  75  ppm  for  7.S 
hours  daily,  five  days/week  for  ei^t 
weeks  caused  an  adverse  effect  on  body 
weight  and.  at  necropsy,  revealed 
evidence  of  severe  pulmonary  and 
cutaneous  pathology.  At  exposures  oi 
600  pinn  for  six  hours/day.  five  days/ 
week  for  four  weeks,  70  percent  of  the 
rats  died,  and  10  percent  of  those 
exposed  even  at  300  ppm  on  the  same 
regimen  died  (Mobil  Oil  Corporation 
1979.  as  dted  in  ACGIH  1986/Ex.  1-3.  p. 
600). 

Rats  exposed  at  100  ppm  showed 
signs  of  eye  irritation,  and  at  300  to  600 
ppm.  mild  to  severe  cataracts 
developed.  At  doses  of  164  mg/kg. 
trimethyl  phosphite  caused  gross 
abnormalities  in  the  offspring  of  treated 
rats  (Mobil  Oil  Corporation  1979.  as 
dted  in  ACGIH  19e6/Ex.  1-3,  p.  600). 
Skin  contact  with  trimethyl  phosphite 
produced  severe  skin  irritation  in 
rabbits,  and  instillation  in  the  eyes  of 
rabbits  caused  temporary  swelling  and 
irritation  but  no  permanent  effects 
(Fassett  1963c/Ex.  1-1146). 

In  a  group  of  179  workers  exposed  to 
average  concentrations  of  trimeth)rl 
phosphite  of  between  0.3  and  4  ppm.  no 
ocular  changes  were  observed  (Mobil 
Chemical  Company  1960,  as  dted  in 
ACGIH  19e6/Ex.  1-3.  p.  609). 

OSHA  is  establishing  an  6-hour  TWA 
PEL  of  2  ppm  for  trimethyl  phosphite. 
Ilie  Agency  condudes  that  this  limit 
will  protect  workers  against  the 
significant  risk  of  eye  damage,  skin 
irritation,  and  upper  respiratory  trad 
irritation,  all  of  which  constitute 
material  health  impairments  that  are 
potentially  assodated  with  exposures  to 
this  substance  at  levels  above  the  new 
PEL 
TRIPHENYL  AMINE 

CAS:  60^-34-0:  Chemical  Fonnula:  (CJ1»)>N 
H.S.  No.  141S 

OSHA  formerly  had  no  exposure  iimit 
for  triphenyl  amine.  The  proposed  PEL 
was  5  mg/m*  as  an  6-hour  TWA.  and  the 
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Anal  rule  adopts  this  limit.  NI08H  (Ex 
8-47.  Tabl*  Nl)  agraas  with  tha  selection 
of  this  PEL  The  ACGIH  has  a  S-ras/m* 
5-hour  TWA  limit  for  this  substance. 
Triphenyl  amine  takes  the  form  of 
colorless  monoclinic  prisms. 

Animal  studies  conducted  by  the 
Eastman  Kodak  Company  (Roudabush 
1973.  as  cited  in  ACGIH  lOBS/Bx.  1-4.  p. 
612)  showed  an  oral  LDb*  in  rats  of  3200 
to  (MOO  mg/kg  and  an  oral  LDU  in  mice 
of  1000  to  3200  mg/kg.  The  LDb*  by 
intraperitoneal  administration  for  both 
rodent  species  exceeded  6400  mg/kg. 
Skin  and  eye  sensitivity  tests  Inboth 
rabbits  and  guinea  pigs  were  essentially 
negative,  except  that  application  of  5  to 
20  ml/kg  occhuivdy  for  four  hours 
produced  slight  erytfiema  (Roudabush. 
1973.  as  dted  in  ACGIH  1906/Bx.  1-3.  p. 
612). 

OSHA  is  establishing  a  5-mg/m*TWA 
limit  for  triphenyl  amine.  The  Agency 
concludes  that  this  limit  will  protect 
workers  against  die  significant  risk  of 
skin  irritation,  a  material  health 
impairment  that  is  potentially 
associated  with  exposure  to  this 
substance  at  leveb  above  the  new  PEL 
URANIUM  (INSOLUBLE  COMPOUNDS) 

CAS:  7440-ei-l:  Chenicd  Foimula:  U 
H.&  No.  1418 

OSHA's  former  PEL  for  insoluble 
uranium  compounds  is  0i2S  n^m*.  The 
proposed  limits  were  0.2  mg/m*  aa  an  S- 
hour  TWA  and  041  mg/m*  as  a  15- 
minute  STEL  based  on  the  ACGIH 
recommendation.  These  limits  are  being 
established  in  the  final  rule.  Uranium  is 
a  silver-white  radioactive  metal 

OSHA's  former  limit  for  the  insoluble 
compounds  of  uranium  was  baaed  oo 
several  early  studies  of  uranium's  toxic 
effecU  in  animals:  these  effects  included 
kidney  damage  and  blood  changes 
(Voegtlin  and  Hodge  1063.  as  dted  in 
ACGIH  19e6/Ex.  1-3.  p.  617).  In  the 
intervening  years,  a  considerable  body 
of  evidence  has  accumulated  baaed  on 
the  actual  occupational  exposures  of 
uranium  plant  workers  over  periods  as 
long  as  25  years.  This  evidence  shows 
that,  before  106a  workers  were  often 
exposed  to  uranium  levels  between  0.2 
and  1.5  mg/m*.  but  that  after  lOSa  only 
about  6  percent  were  expoeed  at  0416 
mg/m*  or  above:  despite  these  relatively 
high  early  exposures,  the  incidence  of 
all  diseases,  whether  or  not  linked  to 
radiation  exposure,  has  been  no  higher 
than  is  the  case  for  workers  in  the 
general  population  (ACGIH  19e6/Ex.  1- 
3.  p.  617).  However,  there  is  also 
evidence  that  several  workers  were 
exposed  to  brief  excursions  during 
which  expoeure  levels  reached  a 
concentratioa  as  much  as  five  times  the 
TLV  (Wing.  Headiertoo.  and  Quigley 


1063.  as  dted  in  ACGIH  1066/Ex.  1-3,  p. 
617). 

NIOOI  (Ex.  8-47.  Table  M6A) 
indic«ited  that  uranium  compounds  may 
present  a  carcinogenic  hazard,  but 
concuned  with  the  proposed  limits. 
OSHA  has  reviewed  the  sdentiflc 
evidence  on  insoluble  uranium 
compounds  and  notes  the  results  of  a 
five-year  inhalation  toxidty  study  of 
natural  uranium  dioxide  (UG^).  which 
involved  monkeys,  dogs,  and  rats 
(Leech.  Hodge.  Wilson  et  sL  1970.  as 
dted  by  RE.  Stokinger  in  Patty'n 
Induatrial  Hygiane  and  Toxicology.  3rd 
rev.  ed..  Vol  2A.  p.  2002,  Clayton  and 
Clayton  1061).  This  study  found  that  the 
two  maior  sites  of  uranium 
accumulation,  the  lungs  and 
tracheobronchial  lymph  nodes, 
sccounted  for  over  90  percent  of  the 
uranium  found  in  the  body.  Fibrotic 
changes  suggestive  of  radiation  injury 
were  aeen  occasionally  in  the 
tracheobronchial  lymph  nodes  of  botfi 
dogs  and  monkeys,  as  well  as  in  the 
limgs  of  monkeys  after  expoaure  periods 
longer  than  three  years.  The  luii^  and 
lymph  node  data  obtained  in  this  study 
show  that  the  animal  body  can 
accumulate  sufficient  uranium,  from 
prolonged  exposures  to  insoluble 
uranium  dust  at  5  ng/m*.  to  create 
potential  radiological  haiards.  The  lung 
and  tracheobronchial  lymph  node 
radiation  values  were  high  enough,  "in 
fact  to  antidpate  radiation  hasards  in 
these  tissues  from  exposures  at  or  lower 
than  the  occupatiooal  TLV  (200  fig  U/ 
m*)  recommended  Iqr  the  ACGIH .  .  ." 
[Patty's  Industrial  Hygiene  and 
Toxicology.  3rd  rev.  ed.  Vol  2A.  pp. 
2002-2003.  Clayton  and  Clayton  1961). 

Laurence  Hecker.  representing  Abbott 
Laboratories  (Ex.  3-678),  commented 
that  there  was  no  health  basis  for  the 

Proposed  STEL  for  uranium.  OSHA 
elieves  thst  the  findings  bom  the  study 
discussed  above  illustrate  the 
importance  of  maintaining  employee 
TWA  exposures  at  or  below  the  0.2-mg/ 
m*  PEL  Therefore,  in  accordance  with 
the  policy  described  in  Section  VLC17. 
OSHA  is  establishing  a  STEL  for 
insoluble  uranium  compounds  to  ensure 
that  adequate  process  control  is 
achieved  to  maintain  exposure  at  or 
below  the  TWA  PEL 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  0.2  mg/m*  and  a 
STEL  of  0.6  mg/m*  for  the  insoluble 
forms  of  uranium.  The  Agency 
concludes  that  these  limits  sre  required 
to  protect  workers  exposed  to  uranium 
&t)m  the  significant  risks  of  kidney  or 
blood  disorders  and  radiological 
damage  potentially  assodated  with  both 
full-shift  and  excursion  exposures  to 
these  compoimds.  The  Agency  considers 


these  adverse  effects  material 
impairments  of  health.  OSHA  finds  that 
these  limits  will  substantially  reduce 
these  risks. 

Conclusions  for  This  Group  of 
Substances 

For  the  group  of  snbstancee  shown  in 
Table  C9-1.  OSHA  condudes  that 
workplace  exposures  cause  a  broad 
range  of  adverse  health  consequences  in 
exposed  individuals:  these  effects 
include  central  nervous  system 
depression,  respiratory  irritation,  liver 
and  kidney  damage,  cardiac 
sensitization,  and  hepatocellular  cancen 
OSHA  considers  sll  of  these  effects 
material  impairments  of  health  For  the 
substances  in  this  group,  f^  comments 
were  received  on  the  new  or  revised 
limits  being  proposed.  In  sddition. 
NIOSH  (Bxs.  0-47  and  ISO)  concurred 
with  O^IA's  proposed  revisions  in  the 
great  majority  of  cases.  The  Agency  has 
determined,  based  on  a  thorou^  review 
of  all  of  the  evidence  in  the  record,  that 
the  new  or  revised  limits  established  in 
the  final  rule  are  necessary  to  reduce  the 
significant  risk  of  material  health 
impairment  assodated  with  workplace 
exposures  to  systemic  toxins. 

la  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Physical 
Irritation  and  Other  Efiiecto 

Introduction 

OSHA  is  establishing  or  revising  the 
permissible  exposure  limits  for  a  large 
group  of  substances  that  caoae  a  variety 
of  irritant  and  other  adverse  ^ects:  in 
addition,  the  Agency  is  retaining  its 
former  generic  limit  of  15  mg/m*  total 
particulate  >  and  its  generic  limit  of  5 
mg/m*  respirable  particulate  for  several 
of  the  substances  in  diis  category.  In  the 
final  rule.  OSHA  haa  separated  this 
group  of  physical  irritants  into  two 
groups.  faMBsed  on  the  evidence  available 
on  their  toxic  effects. 

For  18  of  these  substances  (one 
"Particulates  Not  Otiierwise  lU«uleted" 
which  applies  to  all  particulates  not 
identified  in  Table  Z-l-A).  OSHA  has 
retained  the  Agency's  former  15-mg/m* 
generic  total  particulate  limit  as  an  8- 
hour  TWA.  Workers  exposed  to  these  18 
substances  are  subject  to  the  physical- 
irritant  effiects  traditionally  assodated 
with  excessive  particulate  exposures  in 
the  workplace.  These  effects  indude  eye 
irritation,  interference  with  vision, 
upper-respiratory-tract  irritation,  and 
depoaition  of  particulate  in  the  eyes. 


■  BaciuM  liw  tam  particalate  appiiM  to  duct*. 
MRWola.  and  Htets.  OSHA  MM  thi*  tefn 
SMMricaUy  in  thia  McUoa  lo  apply  to  all  of  IhMe 
•talM  of  matter. 
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ears,  nose,  and  mouth.  OSHA  believes 
that  these  effects  may  cause  safety 
problems  among  exposed  workers,  who 
are  more  likdy  than  nonexposed 
workers  to  have  accidents  or  safety 
mishaps  because  they  are  distracted  and 
physically  irritated  by  the  presence  of 


these  substances  in  the  workplace. 
However,  after  a  thorough  analysis  of 
the  available  literature  on  these  18 
substances.  091A  has  concluded  that 
retention  of  the  former  total-particulate 
PEL  of  15  mg/m*  «^11  provide  protection 
against  the  exposure  effects  currently 


known  to  be  associated  with  these 
substances.  The  18  substances  for  which 
the  former  15  mg/m*  total  particulate 
limit  has  been  retained  are  shown  in 
Table  ClO-1. 


UMI 


H.s.  mmur/ 

CtMiiMi 


1014  4lplM-A1iaiiM 


/Vo^^N^^MWsdayJannai^^n^MulMandRMiil^^ 


TABU  C10-1.    Subsunccs  for  yhlch  the  Exposurt  LiaU  is  iUsad  on  th* 
Avoidioct  of  Ptiysic4)  IrrUation  and  Other  effects 


CAS  No. 


OSIM's  Forwr 
GatMric  Total 
ParticuUto 
Liait* 


Proposed  PCL* 


Final  Kuie  PCL 

for  roui  Parti  CM  late**; 

Respirable  Fraction 


1344-28-1  IS  agAR    TUA  10  ag^i    TUA 


1016  Aluiimai  aiUl  dust        7429-90-S  IS  wqM    TUA  10  aqM    TIM 


1024  AHnni«  sulfaaatt         7773-06-0         IS  ag/ta    TM  10  agAi    TUA 


10  ag/a'  TUA;  S  mq/w?  TIM 


IS  ag/Hi    TUA;  S  WQ/m    TUA 


10  ag/la    TUA;  S  ag/ta^  TUA 


FadHal 


H.S.  NiaOcr/ 
Chcaical 


I09S  Clopidol 

1102  Crag  herbicide 
(sesone) 


/VoLs^N^gffflfcgidg^^ng^^ 


TABU  C10-1.  Substances  for  Uhick  the  Exposure  Liait  is  Based  on  the 
Avoidance  of  Physical  Irritation  and  Other  Effects 
(continued) 


CAS  No. 


OSHA's  Foraer 
Generic  Total 
Particulate 
Liait* 


Proposed  PCL* 


Final  Rule  PCL 

for  Total  Particulate**; 

Respirable  Fraction 


2971-«-«         IS  mg/t?  TUA  M  ag^T  TUA 


136-78-7  IS  ma/a?  TUA  K)  ag/a**  TUA 


IS  aq/w?  TUA;  S  agAi^  TUA 


10  ag/k^  TUA;  S  ag/ta^  TUA 


1031  Bariiai  sulfate 


1032  BenoMl 


7727-43-7         IS  ag/a    TIM  10  agAn    TVM 


17804-3S-2        IS  ag/to''  TUA  10  ag/to    1UA 


I03S  Biaaith  telluride  1304-82-1         IS  99M    TIM 

(undoped) 


lOaoAi    TUA 


10  agAi^  TUA;  S  aq/m    TUA 


10  agAn    rUA;  S  ag/Mi    lUA 


IS  agAi^  TUA;  S  agAi^  TUA 


1133  Oicyclopeotadieiiyl         102-S4-S 
iron 


II5S  Eaery 
1176  Ferbaa 


112-62-9 


IS  agAi    TUA  H)  ag>la    TUA 


IS  agAi    TUA  10  ag/a    TUA 


14484-64-1        IS  wq/m    TIM  10  ag/a    TUA 


10  agAi^  TUA;  S  agAi^  TUA 


10  ag/a'  TUA;  S  agAn'  TUA 


10  agAi^  TUA;  S  ag/a^  TUA 


1039  Boron  oxide 


1303-86-2  IS  agAi    TUA  10  agAn    TUA 


I0S7  Calciia  carbonate  1317-6S-3         IS  agAi'  TIM  10  ag/k'  TIM 


10  agAi^  TUA;  S  agAn^  TUA 


IS  agAi^  TIM;  S  agAi^  TUA 


1188  Glycerin  (aist) 
II91A  Graphite,  synthetic 


S6-81-S  IS  ag/a^  TUA  10  agAn^  TUA 


ISi^Ar    TUA  10  ag/a    TUA 


10  agAi^  TUA;  S  agAe^  TUA 


10  agAi'  TUA;  S  agAn'  TUA 


1061  Ca1ci«  silicate 


1062  Calcitai  sulfaU 


1344-9S-2         IS  agAn'  TUA  10  agAi    TUA 


7778-18-9    IS  agAn**  TUA      10  i«Ai''  TUA 


IS  agAi'  TUA;  S  agAn'  TUA 


IS  agAi'  TUA;  S  agAi'  TUA 


1192  GypSM 
1230  Kaolin 


7778-18-9    IS  agAi  TUA     10  ag/a  TUA 


IS  ag/a  TUA     10  agAi''  TUA 


IS  agAi'  TUA;  S  agAi'  TUA 


H)  agAi'  ruA;  S  agAi'  TUA 


1076  Cellulose 


9004-34-6         IS  ag/B''  TUA  10  ag/a    TIM 


IS  agAi^  TIM;  S  agAi'  TUA 


1232  Liaestone 


13I7-6S-3  IS  ag/a    TUA  10  agAi    TUA 


IS  agAi'  TUA;  S  agAi'  lUA 


1082  2-Cli1oro-6-tricliloro-    1929-82-4         IS  agAi'  TUA 
aetkyl  pyridiio 


10  agAi  TUA 


IS  agAi'  TUA;  S  agAi'  TUA 


1233  Nagnesite 


S46-93-0     IS  a^a  TUK     10  agAi  TUA 


1234  Nagneslua  oxide  fwe   1309-48-4    IS  agAi*  TUA     10  ag/a  TUA 


IS  ag/n'  TUA;  S  agAi'  TIM 


10  agAi'  TUA;  S  agAi'  TUA 


UMI 


/  Vol  5*.  No.  11  /  Thuraday.  lanuary  19. 1969  /  Rule*  and  R^ulattong^ 


TABU  ClO-l.    SubstancM  for  UhicH  th*  Exposurt  LWt  is  Basad  on  the 
AvotdMce  of  PKysicKl  Irriutloe  Md  Other  Effects 
(continued) 
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TABLE  C10-1.    Substances  for  Mich  the  Exposure  Limit  is  Based  on  the 
Avoidance  of  Physical  Irritation  and  Other  Effects 
(continued) 


M.S.  HMBer/ 
Ileal 


123$  NaUUioa 


1239  Nartole 


I24i  Nethojiyclilor 


I27B  NolyMeMMi 

(Insoluble 
conpounds) 


1294  Partlcalates 

(not  otherwise 
regelated) 


CAS  NO. 


OSNA's  former 
Generic  Total 
PartlailaU 
Lkilt* 


Proposed  PEL* 


Final  Rule  PEL 

for  Toul  Particelate^: 

Bespirable  Fraction 


121-7S-S  IS  ■BAi''  TIA.  10  wqfm    TIM. 


Skta 


Skia 


l3l7-(S-3  IS  9q^  TIM  U)  wq^  TIM 


IS  ai^^  TUA  H)  mt^  TIM 


72-43-S 


7439-9t-7  IS  ■bM'*  TWA  10  w^  TIM 


10  ms/k    TVA;  S  wqfm    TIM, 
Skin 


IS  mB^i^  TIM;  S  mg/li^  TUA 


10  m^  lUA;  S  mt/hi^  TVA 


10  mgAR^  AM;  S  mgAi^  TIM 


IS  w^  TIM  10  mB/a^  TIM  IS  mg/ki^  TIM;  S  m^  TUA 


H.S.  Nurtier/ 
Chemical 


1359  Silicon 


1360  Silicon  carbide 


1369  Starch 


1374  Sucrose 


1383  ToMphos 


CAS  No. 


OSHA's  former 
Generic  Total 
Particulate 
Limit* 


Proposed  PCL* 


Final  Rule  KL 

for  loUl  Particulate**; 

Respirabic  Fraction 


7440-21-3         IS  mg/m   TUA  10  mg/m    TUA 


409-21-2  IS  mg/m    TUA  10  mg/m    TUA 


900S-2S-8  IS  mg/m^  TUA  10  mg^^    TUA 


57-SO-l  IS  mg/k    TIM  10  mg/m    TUA 


3383-96-B         IS  mgV  TUA  10  mg/m    TUA 


1391  4.4'-Thiobis  (6-tert-    96-69-S        .    IS  mg/tai    TUA 
batyl-«Hcresol) 


lOmg/lB    TUA 


1396  TitaniuR  dioxide  13463-67-7        IS  wqfm   TUA  10  mg/m    TUA 


10  mg/m    TUA;  S  mg/H    TUA 


10  mg/m^  TUA;  S  mg/m^  TUA 


IS  mg/k^  TUA;  S  mgAe^  TUA 


3  3 

IS  mg/o    TUA;  S  mg/Mi    TUA 


10  wqfm    TUA;  S  wqfm    TUA 


10  mg/m^  TUA;  S  mgile    TUA 


10  mg/m^  TUA;  S  mg/aP  HM 


I30S  Pentaerythritol 


IIS-77-S  IS  maAi'  TUA 


10  mgAB^  TUA  10  mgAi'^  TUA;  S  mg/lm^  TUA 


1423  Vegetable  oil  mist 


IS  mgylm    TIM  10  mg/m    TUA 


IS  mg/m'^  TUA;  S  mg>^^  TUA 


1310  Perllte 


ISmg/in    TUA 


10 


TUA  IS  moAi    TUA;  S  mg/m    TUA 


1434  Zinc  stearate 


SS7-0S-1  ISmg/m''TUA  10  mg/m^  TUA 


10  wqff^  rUA;  S  wq^  TUA 


I32S  Picloraa 


191*^)2-1         IS  mg/ki'  TUA 


10  mg/m^  TUA  10  mgAi^  TIM;  S  mg/to^  TUA 

20  mg/to^  STEL 


1438  Zinc  oxide 


1314-13-2         IS  mg/m   TUA  10  mgAi    TUA 


10  mgAi^  TUA;  S  mg/k    TUA 


1331  Plaster  of  Paris 
1333  Portland  cement 
I3SI 


777»-1»-9         IS  mg/to    lUA 


6S997-1S-1        IS  wq^  TUA 


ISmg/k'  TUA 


10  mgM^  TUA     IS  mg^i^  TUA;  S  mg/ki^  TUA 


10  mgAi^  TUA     10  mg/to^  TUA;  S  mgAi^  TUA 


10  mg/to^  TUA     10  mg/ii^  TUA;  S  mgAe^  TUA 


•  OSMA  did  not  propose  to  revise  the  Agency's  generic  5-mg/«?  respirable-fraction  PEL  for  parti- 
culates and  therefore  did  not  mention  the  S-og/m^  respirable-fraction  limit  in  the  proposed  rule. 


*•  OSHA's  TUA  limits  are  for  8-hour  exposures. 

BUJNa  OOK  4SM-M-C 
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For  the  remaining  27  tubatancct  In 
this  category.  OSHA  ha*  reviewed  the 
available  toxicological  literature  and 
has  determined  that  the  former  generic 
total  particulate  limit  ia  not  sufRciently 
protective.  For  these  aubatancet.  the 
adverse  health  effects  associated  with 
exposure  include,  in  addition  to  physical 
irritation,  chronic  pulmonary  disease, 
cancer,  and  mutagenic,  reproductive, 
and  teratogenic  effects.  In  the  past 
many  of  these  substances  were 
designated  as  "nuisance"  dusts  or 
particulates;  however,  recent 
developments  in  toxicology  have 
increasingly  shown  that  exposure  to 
these  substances  has  led  to  serious 
health  effects.  Thus,  as  applied  to  these 
substances,  the  term  nuisance  is  a 
misnomer,  because  the  hazards  these 
substances  pose  in  the  workplace  are 
real,  widespread,  and  potentially 
serious.  NIOSH  shares  OSHA's  concern 
about  this  trend  in  the  toxicology  of 
particulates  and  has  already  either 
designated  several  of  these  substances, 
which  were  formerly  considered  "Inert" 
as  potential  occupational  carcinogens  or 
labeled  them  as  causing  other  target- 
organ  effects.  Examples  of  substances  in 
this  category  that  the  recent 
toxicological  literature  has  suggested 
may  cause  more  serious  effects  are: 
benomyl  (reproductive  effects):  kaolin 
(pulmonary  fibrosis):  methoxychlor 
(cancer):  pidoram  (liver  and  kidney 
damage):  synthetic  graphite 
(pneumoconiosis):  and  titanium  dioxide 
(cancer)  (Ex.  6-i7]. 

In  addition  to  these  diseases, 
toxicologists  have  recently  expressed 
concern  over  the  identification  of  a 
condition  known  as  pulmonary  alveolar 
proteinoais.  This  condition,  which  is 
apparently  caused  by  the  physical 
effects  of  particulate  exposure,  can  be 
fatal  if  not  properly  diagnosed,  although 
treatment  with  lung  lavage  is  effective 
(NIOSH-OjO  1968).  Pulmonary  alveolar 
proteinosis  has  occurred  in  worken 
exposed  to  several  particulates. 
Including  the  so-called  inert  dusts.  The 
onset  of  this  condition  may  occur  within 
months  after  first  exposure  to  dust 

For  the  Z7  physical  irritants 
determined  by  OSHA  to  have  identified 
adverse  health  effects  in  the  literature, 
the  Rnal  rule  establishes  an  S-hour  TWA 
total  particulate  limit  of  10  mg/m*  and 
retains  the  former  respirable  fraction 
limit  of  5  mg/m*.  The  10  mg/m*  limit  Is 
consistent  with  the  ACGDTs  total 
particulate  limit  for  these  substances. 

OSHA  previously  had  no  substance- 
specific  limiU  for  these  44  individual 
physical  irritants:  the  Agency's  former 
generic  limit  for  particulates  was  IS  mg/ 
m*as  total  particulate  and  5  mg/m*  as 


respirable  particulate  (see  Table  Z-9  of 
20  CFR  maiOOO).  OSHA  proposed  to 
reduce  the  limit  for  all  substances  falling 
within  this  category  and  for  many 
specific  particulates  to  10  mg/m*. 
measured  as  total  particulate,  to  retain 
the  l^mg/m*  respirable  particulate  limit 
and  to  lilt  many  of  these  particulates 
individually  on  the  Z  tables.  However, 
in  the  final  rule,  OSHA  finds  it 
appropriate  to  retain  the  former  limits  of 
1S-mg/m*as  total  particulate  and  ft-mg/ 
m*  as  the  respirable  fraction  limits  for 
the  17  substances  (and  particulates  not 
otherwise  regulated)  in  this  category  for 
which  there  is  little  or  no  evidence  of 
specific  health  effects.  OSHA  is  listing 
these  substances  individually  on  the  Z- 
1-A  table  in  the  final  rule.  As  noted 
above,  the  Agency  has  also  determined 
that  worker  protection  requires  that  the 
total  particulate  limits  for  the  remaining 
27  substances,  which  have  been  shown 
to  cause  serious  and  potentially  life- 
threatening  health  effects,  be  set  at  10 
mg/m*.  The  S-mg/m*  respirable 
particulate  limit  is  retained  for  all 
substances  in  the  physical-irritant 
category. 

There  were  several  general  comments 
on  the  substances  in  this  category.     > 
t^IOSH  (Ex.  0-47)  asked  for  clarification 
of  the  fact  that  OSHA  did  not  mention  in 
the  propoeal  the  limits  for  the  respirable 
faactloa  of  the  total  particulates  in  this 
category.  NIOSH  urged  06HA  to 
include  a  respirable  fraction  limit 
because,  "for  substances  that  typically 
become  airborne  in  the  workplace  as 
respirable  particulates,  a  PEL  based  on 
the  respirable  fraction  of  the  substance 
would  be  warranted"  (Ex.  0-47.  pp.  0- 
10).  OSHA  agrees  entirely  with  NIOSH 
and  wishes  to  clarify  that  its  former  5- 
mg/m*  limit  for  respirable  particulate  is 
being  retained  for  all  of  the  substances 
in  this  category:  the  preamble  to  the 
proposed  r\^  did  not  discuss  the 
respirable  particulate  limit  spedflcally 
because  the  Agency  did  not  intend  to 
revise  this  component  of  its  generic  limit 
for  particulates. 

Several  commentera  (Exs.  3-061  and 
9-726)  raised  the  issue  of  the  interaction 
between  the  individual  listing  of 
particulates  hi  the  Z  tables  and  the 

requirements  of  OSHA's  Hazard       

Communication  Standard  (HCS)  (20  CFR 
19101200).  These  commenter*  are 
concerned  that  particulates  that  were 
formeriy  considered  nonhazardous 
under  the  HCS  will  be  considered 
"hazardous"  if  OSHA  lisU  these 
substances  separately  on  the  Z  tables. 
On  August  6. 1968  (53  FR  29622).  OSHA 
published  a  proposal  to  modify  the  HCS. 
The  coverage  of  nuisance  particulates 
was  specifically  raised  as  an  issue  in 


that  proposal  and  the  Agency  will  make 
a  determination  regarding  that  coverage 
in  the  final  HCS  rule. 

Description  of  the  Health  Effects 

The  adverse  exposure  effects  caused 
by  the  18  substances  in  this  group  for 
wrhich  the  15-mg/m*  limit  is  being 
retained  include:  interference  with 
vision:  deposition  of  these  substances  in 
the  eyes.  ears,  nasal  passages,  and 
upper  respiratory  tract:  and  skin  and 
corneal  irritation.  For  the  group  of  27 
substances  for  which  a  limit  of  10  mg/m* 
is  being  established,  the  additional 
exposure  effects  include  pulmonary 
alveolar  proteinosis,  reproductive 
effects,  irreversible  pulmonary  effects. 
Uver  and  kidney  effects,  systemic 
poisoning,  and  cancer.  As  discussed 
above,  these  latter  effects  are 
increasingly  being  associated  with 
exposure  to  some  of  these  substances, 
many  of  which  were  formerly 
considered  biologically  inert 

Thus,  workera  exposed  to  excessive 
airborne  concentrations  of  any  of  these 
physical  irritants  may  have  difficulty 
seeing,  may  cough  uncontrollably,  may 
develop  conjunctivitis  or  dermatitis,  or 
may  develop  disabling  or  even  life- 
threatening  disease.  In  addition  to  these 
primary  effects,  workers  distracted  by 
physical-irritant  effects  may  be  mora 
likely  than  nonexposed  worken  to  have 
accidents  and  thus  to  endanger  both 
themselves  and  others.  (These  adverse 
health  effects  also  clearly  have 
substantial  productivity  impacts.) 

Many  commenters  opposied  any 
reduction  in  the  PELs  for  these 
substances  on  the  grounds  that 
inadequate  evidence  was  provided  to 
support  the  contention  that  exposure 
leads  to  material  impairment  of  health 
or  that  a  reduced  limit  would  protect 
against  a  significant  risk  (see.  for 
example.  Exs.  3-1123.  3-726,  3-755.  3- 
887.  3-86a  3-«39.  3-lOlZ  3-1016,  and  8- 
22).  Typical  of  the  comments  submitted 
on  this  subject  are  those  made  by  the 
American  Peed  Industry  Association 
(APIA): 

APIA  believe*  an  arbitrary  choice  by  a 
non-govemmeni  entity  |i.e„  the  ACGU^|. 
which  is  not  aupporled  by  even  a  scintilla  of 
scientific  evidence,  liaa  very  limited  validity, 
and  should  not  tie  used  by  OSHA  as  a  l>asis 
for  proreulgnUng  a  regulation  (Ex.  3-755.  p. 

Arguing  along  the  same  lines.  Peter 
Hernandez  of  the  American  Iron  and 
Steel  Institute  stated  that  in  his  opinion, 
the  effects  of  exposure  to  these 
substances  are  "short-term  and 
inunaterial"  (Ex.  8-22.  pp.  29-30).  OSHA 
is  not  pereuaded  by  these  arguments,  for 
several  reasons.  Pint  the  ACGIH 
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represents  the  opinion  of  professional 
industrial  hygienists  with  experience 
and  expertise  as  to  what  constitutes 
sound  industrial  hygiene  and  public 
health  practice.  Second,  practical 
experience  has  shown  thiat  even  the  so- 
caUed  "inert"  dusts  represent  a  danger 
to  health:  the  International  Labour 
Organization  states: 

(T|he  biological  effecU  of  these  inert  duste 
are  of  a  loog-teiiB  nature  and  are  neither 
fibrogenic  nor  carcinogenic,  toxic  or 
allergenic  in  excessive  quantitiea  they  will 
overdiarge  the  protective  and  scavenging 
medianisms.  tliereliy  leading  to  respiratory 
disease.  The  extent  to  whicti  any  type  of  dust 
represents  a  liealth  risk  thus  depends  on 
exposure,  which  includes  tite  nature  of  the 
dust  its  concentration  and  the  duration  of 
exposiue.  ai  well  as  upon  individual  factors 
such  as  the  general  constitution  and  state  of 
health  of  the  person  concerned,  including  tlie 
functional  state  of  the  upper  respiratory  tract 
tlie  lung  function  and  its  structure,  the 
general  immunological  status  and  specific 
immunological  reactivity,  and  the 
biochemical  reactivity.  All  tliese  factors  will 
play  a  part  in  tlie  onset  of  disease  (ILO 1883. 
Encyclopedia  of  Occupational  Health  and 
Safety.  Vol  L  p.  680). 

In  addition,  the  Agency  notes  that  a 
particulate  standard  of  10  mg/m*  or  less 
(measured  as  total  particulate)  is  the 
official  standard  in  a  great  many 
countries,  including  Finland,  Denmark, 
Norway,  Sweden,  the  United  Kingdom, 
Japan.  Poland,  Czechoslovakia,  and  the 
Republic  of  China  (Cook  1987/Ex.  1-187, 
pp.  234-241). 

In  addition,  as  discussed  above, 
OSHA  notes  with  concern  the  trend  in 
the  toxicology  of  these  substances, 
which  is  to  find  increasingly  that 
substances  formerly  believed  to  be  inert 
are  in  fact  associated  with  serious  and 
sometimes  life-threatening  effects. 
When  exposures  to  the  substances 
shown  in  Table  ClO-1  are  kept  imder 
good  industrial  hygiene  control  in  the 
workplace,  OSHA  believes  that 
exposures  are  not  likely  to  result  in 
significant  organic  disease  or 
irreversible  toxic  effects. 

The  following  discussions  describe 
the  record  evidence  and  OSHA's 
findings  for  the  physical  irritants 
included  in  this  group.  In  addition,  the 
health  effects  potentially  associated 
with  exposures  to  these  substances  are 
reviewed. 
ALPtlA-ALUMINA 

CAS:  1344-28-1:  Chemical  Formula:  AltOi 
H.S.  No.  1014 

OSHA  formeriy  had  no  specific  limit 
for  alpha-alumina,  although  OSHA's 
general  limit  of  15  mg/m*  total 
particulate  (5  mg/m*  for  the  respirable 
fraction)  applied  to  this  substance.  The 
ACGIH  has  an  8-hour  TWA  of  10  mg/ 


m*.  measured  as  total  dust  for  alpha- 
alumina.  OSHA  proposed  an  8-hour 
TWA  of  10  mg/m*  for  this  substance, 
and  this  is  the  limit  established  by  the 
final  rule.  The  5-mg/m*  respirable- 
fraction  limit  is  retainecL  Alpha-alumina, 
also  called  aluminum  oxide,  is  a  white 
powder  that  is  widely  used  as  an 
abrasive  grinding  material. 

A  study  by  MiUer  and  Sayers  (1941/ 
Ex.  1-505)  determined  that  alumina 
particles  with  diameters  of  less  than  40 
microns  produced  no  reaction  in 
laboratory  animals.  The  results  of  a 
study  by  Stacy,  King,  Harrison  et  al. 
(1950/Ex.  1-761)  confirmed  the  findings 
of  Miller  and  Sayers;  these  authora 
found  a-alumina  to  be  nearly  inert  when 
injected  into  the  lungs  of  rats  (Stacy, 
King.  Harrison  et  al.  1950/Ex.  1-761). 
Inhalation  of  fine  aluminum  powdere  at 
imspecified  levels  did  not  cause  fibrosis 
in/ats.  guinea  pigs,  or  hamstere  (Gross, 
Hariey.  and  deTreviUe  1973/Ex.  1-606). 

In  1923,  shortly  after  a-alimiina 
replaced  sandstone  as  the  industrial 
abrasive  of  choice,  Macklin  and 
Middleton  (1923,  as  cited  in  ACGIH 
1986/Ex.  1-3,  p.  21)  reported  that 
workers  exposed  to  aluminum  oxide 
dust  using  the  new,  synthetic  abrasive 
had  much  less  pulmonary  disease  than 
had  woricera  using  sandstone  abrasives. 
Other  studies  (Sutherland,  Meiklejohn. 
and  Price  1937/Ex.  1-674:  Meiklejohn 
and  Posner  1957/Ex.  1-1060;  Meiklejohn 
and  Jones  1948/Ex.  1-964)  reported  that 
workers  exposed  to  alimiinum  oxide 
dust  in  the  chinaware  industry  and  in 
aluminum  production  showed  no 
evidence  of  pneumoconiosis.  However, 
some  early  studies  (Clark  and  Simmons 
1925/Ex.  1-725:  Claik  1929/Ex.  1-1048) 
reported  that  workere  engaged  in 
aluminum  oxide  production  and 
exposed  to  dust  levels  generally 
between  50  and  100  mppcf  showed  X- 
ray  evidence  of  pulmonary  fibrosis; 
these  workere  are  likely  also  to  have 
been  exposed  to  silica.  Workers 
exposed  during  World  War  II  to  bauxite 
fumes  containing  both  alumina  and 
silica  developed  pulmonary  fibrosis  and 
emphysema;  the  authors  believe  that 
silica  fume  was  involved  in  the 
development  of  these  diseases  (Shaver 
and  Riddell  1947/Ex.  1-666).  The  ACGIH 
(1986/Ex.  1-3,  p.  21)  states  that  alpha- 
alumina  acts  as  an  inert  material. 
However,  NIOSH  (Ex.  8-47,  Table  N4) 
reports  that  two  studies  in  animals 
(Stacy,  King,  Harrison  et  al.  19S9/Ex.  1- 
761;  Stanton,  Laynard,  Tegeris  et  al. 
1981.  as  cited  by  NIOSH  in  Ex.  8-47) 
have  found  that  exposure  to  alpha- 
alumina  is  associated  with  the 
development  of  respiratory  effects.  For 
this  reason,  NIOSH  does  not  concur 
with  OSHA's  limit  for  this  substance. 


urging  instead  that  OSHA  establish  a 
lower  limit  However.  OSHA  believes 
that  additional  evidence  is  needed  to 
support  an  additional  reduction  in  the 
PEL  for  this  substance.  No  other 
comments  on  alpha-alumina  «vere 
submitted  to  the  record. 

OSHA  is  establishing  8-hour  TWA 
limits  of  10  mg/m*  total  particulate  and 
5  mg/m*  respirable  particulate  for 
alpha-alumina,  the  limits  being 
established  for  all  physical  irritants 
having  identified  health  effects.  The 
Agency  concludes  that  these  limits  «vill 
protect  workera  from  the  significant  risk 
potentially  associated  with  exposures  to 
alpha-aluminum  dust  in  the  workplace. 
,  OSHA  finds  that  skin.  eye.  and  upper 
respiratcny  irritaticm  and  other  possible 
respiratory  effects  constitute  material 
health  impairments. 
ALUMINUM  METAL  DUST 

CAS:  7429-90-5:  Chemical  Formula:  Al 
HS.  No.  1016 

OSHA  formeriy  had  no  specific 
permissible  exposure  limit  for  aluminum 
metal  dust  although  the  Agency's 
generic  15  mg/m* TWA  limit  for  total 
particulate  affiled.  The  ACGIH  has  an 
8-hour  TWA  limit  of  10  mg/m  *  as  total 
dust  for  this  substance.  OS^iA  proposed 
a  PEL  of  10  mg/m  *  (total  particulate) 
and  5  mg/m  *  (respirable  fraction)  for 
aluminum  metal  dust  however,  in  the 
final  rule,  OSHA  is  retaining  its  former 
15-mg/m  *  total  particulate  limit  for  this 
substance.  In  its  elemental  form, 
aluminimfi  is  a  white,  malleable,  ductile 
metaL 

Aluminum  metal  dust  has  been  shown 
to  present  a  minimal  health  hazard, 
according  to  results  from  the  Mclntyre 
Foundation's  27-year  study  for 
aluminum  oxide  dust  (discussed  in 
Stokinger  19818.  in  Patty's  Industrial 
Hygiene  and  Toxicology,  3rd  rev.  ed.. 
Vol.  2A.  pp.  1500-1503).  No  deleterious 
lung  or  systemic  effects  were  observed 
as  a  result  of  exposure  to  aluminum 
metal  dust  having  a  particle  size  of  1.2 
um  at  calculated  concentrations 
equivalent  to  2  mg/m  *  over  an  8-hour 
woriishift  Even  much  higher 
concentrations  (not  further  specified) 
over  10-  or  20-minute  periods  produced 
no  adverse  effects  (ACGIH  1986/Ex.  1-3. 
p.  22).  A  comment  submitted  by  the 
Reynolds  Aluminum  Company  endorses 
OSHA's  classification  of  aluminum 
metal  dust  imder  the  general  dust  and 
particulate  heading  (Ex.  3-135).  NIOSM 
(Ex.  8-47.  Table  N4)  did  not  conduct  an 
in-depth  review  of  the  health  evidence 
for  this  substance. 

OSHA  has  concluded  that  aluminum 
metal  dusts  are  appropriately  controlled 
by  retaining  the  Agency's  VELs  of  15 
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mg/m  *TWA.  M  total  paitkuUte,  and  5 
mg/m  *.  ••  the  ratpirable  fraction. 
OSHA  haa  detennined  that  theaa  limita 
will  provida  protection  against  the 
■igniflcant  risk  of  phjraical  irritation. 
AMMONIUM  SULPAMATB 
CAS  7779-oe-a  OMinical  Ponnul*: 

NH.80bNI^ 
H.&  Na  10M 

OSHA  formerly  regulated  ammonium 
•ulfamate  under  its  generic  limit  of  15 
mg/m  *  as  total  particulate.  The  ACGIH 
has  established  a  limit  of  10  mg/m  *  for 
this  substance  as  an  8-hour  TWA.  The 
nnal  rule  establishes  a  limit  of  10  mg/m  * 
(and  5  mg/m  *  for  the  respirable  fraction) 
for  ammonium  sulfamate,  which  is  the 
limit  the  Agency  proposed.  NIOSH  (Ex. 
8-«7.  Table  N4)  concurs  with  this  limit. 
Ammonium  sulfamate  is  a 
noncombustible.  white,  crystalline 
substance. 

Lehman  (1981/Bx.  I-TSO)  found  oral 
LDkoS  of  3900, 5700,  and  3000  mg/kg  in 
rats.  mice,  and  quail  respectivdy.  He 
also  reported  that  no  effects  were  noted 
in  rats  administered  10.000  ppm 
ammonium  sulfamate  in  the  diet  for  105 
days.  The  haiards  associated  inrith 
exposure  to  ammonium  sulfamate 
include  eye  and  nose  Irritation, 
interference  with  vision,  and  the  danger 
of  accidents  caused  by  the  distraction 
and  avoidance  reactions  typical  of 
workers  overexposed  to  dusts  in  the 
workplace.  Only  NIOSH  commented  on 
ammonium  sulfamate. 

OSHA  is  establishing  a  PEL  of  10  mg/ 
m  *TWA.  total  particulate,  and  retaining 
the  5-nig/m  *TWA  PEL  for  respirable 
particulate  for  ammonium  sulfamate. 
The  Agency  concludes  that  these  limits 
will  protect  workers  against  the 
significant  risk  of  material  health 
impairment  in  the  form  of  physical  and 
other  irritation  that  is  associated  with 
exposure  to  this  subalaoce. 
BARIUM  SULFATE 

CAS:  7727-4>-7:  Choaical  Ponnula:  BaSO. 
H.S.  No.  1031 

OSHA  formerly  had  no  specific  limit 
for  barium  sulfate,  although  OSHA's 
generic  15-mg/m  '  total  particulate  limit 
previously  applied^  the  ACGIH  has  a 
TLV-TWA  of  10  mg/m  *  total  dust,  for 
this  substance.  The  proposal  included  a 
10-mg/m  *TWA  PEL  for  barium  sulfate 
(total  particulate),  and  the  final  rule 
establishes  this  limit  and  additionally 
retains  the  S-mg/m  *  PEL  for  the 
respirable  fraction.  Barium  sulfate  is  a 
white  or  yellowish,  odoriess.  tasteless 
powder. 

Einbrodt.  Wobker.  and  Klippel  (1872/ 
Ex.  1-1020)  exposed  rats  to  a 
concentration  of  40  mg/m  *  for  two 
montlis  and  concluded  that  barium 


sulftite  is  not  toxic  As  an  inert  dust  of 
the  noncoUagenous  tjrpe.  however, 
barium  sulfate  has  the  potential  to  cause 
pneumoconiosis  through  tissoe  reactions 
to  accumulated  dust  in  the  hmg 
(Anonymoua.  BrittBh  Medical  foumal 
197Z  as  dted  in  AOGIH  198e/Ex.  1-3.  p. 
48).  Barium  sulfate  has  not  been  known 
to  cause  adverse  effects  in  industrial 
workers  exposed  over  periods  of  several 
years.  (Doig  197B/Ex.  1-651).  NIOSH  did 
not  conduct  an  in-depth  review  of  the 
health  evidence  for  barium  sulfate  (Ex. 
8-47.  Table  N4)-.  no  other  comments  on 
this  substance  were  submitted  to  the 
record. 

In  the  final  rule,  OSHA  is  establishing 
a  8-hour  TWA  PEL  for  barium  sulfate  of 
10  mg/m  *  (total  particulate)  and 
retaining  the  5-mg/m  *  8-hour  TWA 
(respirable  particulate).  The  Agency 
concludes  that  these  limits  wiU  protect 
workers  against  the  significant  risks  of 
material  health  impairment  in  the  form 
of  eye.  nose,  and  upijer-respiratory-tract 
irritation  and.  perhaps,  of 
pneumoconiosis  that  are  associatad  with 
exposure  to  barium  sulfate. 

BENOMYL 

CAS:  17a04-9S-2:  Chenical  Formula: 

CmHuNA 
H.&Na1082 

OSHA  formeriy  regulated  benomyl 
under  its  generic  tot^  particulate  limit 
of  15  mg/m*.  The  ACGIH  has 
established  a  total  dust  TLV-TWA  of  10 
mg/m*  for  this  substance.  OSHA 
proposed  a  PEL  of  10  mg/m*  as  total 
particulate  for  benomyl.  and  the  final 
rule  establishes  this  limit  and  retains  the 
Agency's  existing  5-mg/m*  respirable 
fraction  limit  Benom]^is  a  white 
crystalline  solid;  exposures  to  this 
substance  occur  in  its  particulate  form. 

Studies  of  rats  and  rabbits  indicate 
that  the  oral  and  skin  absorption  LDbaS 
are  greater  than  10,000  mg/kg.  and 
studies  of  guinea  pigs  show  a  very  low 
risk  of  skin  irritation.  Application  to  the 
shaved  intact  skin  of  ten  male  guinea 
pigs  (as  aqueous  suspensions  containing 
5. 12^  and  25  percent  benomyl)  resulted 
in  slight  irritation:  one  of  ten  guinea  pigs 
had  mild  erythema  two  days  after 
application  of  the  high  concentration 
(E.I.  du  Pont  de  Nemours  and  Co..  Inc 
1974,  as  dted  in  ACGIH  igSB/Ex.  1-3.  p. 
49).  In  another  study,  instillation  of  10 
mg  of  dry  SO-percent  powder  or  of  0.1  ml 
of  10-peroent  suspension  in  mineral  oil 
caused  only  temporary  mild 
conjunctival  irritation  (EJ.  du  Pont  de 
Nemours  and  Co..  Inc  nnpubUshed 
data,  as  dted  in  ACGIH  lOOO/Ex.  1-3,  p. 
49).  NIOSH  notes  that  benomyl 
exposure  may  cause  adverse 
reproductive  effects  (Ex.  8-47.  p.  12):  no 


other  comments  on  this  substance  were 
submitted. 

In  the  final  rule  OSHA  is  establishing 
10  mg/m*.  total  particulate,  and  5  mg/ 
m*.  respirable  particulate,  for  this 
substance  as  8-hour  TWA  limits.  The 
Agency  condudes  diat  these  limits  will 
protect  workers  hom  the  significant 
risks  of  benomyl's  effects,  which  indude 
irritation  and  erythema,  and  the 
possibility  that  exposure  to  benomyl 
may  cause  reproductive  effects.  OSHA 
finds  that  these  health  effects  constitute 
material  impairments  of  health.  OSHA 
will  also  continue  in  the  future  to 
monitor  the  scientific  evidence  on  the 
health  effects  associated  with  exposure 
to  benomyl  to  determine  whether  a 
further  reduction  in  the  PEL  is 
warranted. 
BISMUTH  TELLURIDE  (UNDOPED) 

CAS:  130«-8a-l:  Chemical  Fonnola:  BiiTe* 
H.S.  No.  1035 

OSHA  had  no  former  limit  for 
undoped  bismuth  telluride.  although 
OSHA's  generic  total  particulate  limit  of 
15  mg/m*  formeriy  applied.  The  ACGIH 
has  a  total-dust  TLV-TWA  of  10  mg/m* 
for  the  undoped  form  of  this  substance. 
The  proposed  PELs  for  bismuth  telluride 
in  the  undoped  fonn  were  10  mg/m* 
(total  particulate)  and  5  mg/m* 
(respirable  particulate):  however,  in  the 
final  rule.  OSHA  is  retaining  the  total 
particulate  limit  of  15  mg/m*  for  this 
substance,  as  well  as  the  5-mg/m* 
respirable-fraction  limit  Bismuth 
telluride  appears  as  gray,  hexagonal 
platelets:  it  is  also  available  as  ingots  or 
single  crystals. 

An  eleven-month  inhalation  study  of 
dogs,  rabbits,  and  rat^  exposed  to  pure 
tmdoped  bismuth  telluride  dust  at  IS 
mg/m*  showed  the  pulmonary  responses 
typical  of  exposures  to  inert  dusts 
(Wagner.  Madden.  Zimber.  and 
Stokinger  1974.  as  dted  in  ACGIH  1968/ 
Ex.  1-3.  p.  59).  NIOSH  has  not  evaluated 
the  evidence  for  undoped  bismuth 
telluride  in  depth  (Ex.  8-47.  Table  N4). 
No  other  comments  on  this  substance 
were  submitted. 

OSHA  is  retaining  its  permissible 
exposure  limits  of  15  mg/m*  TWA.  as 
total  particulate,  and  5  mg/m*,  as  the 
respirable  fraction,  for  pure  undoped 
bismuth  telluride.  The  Agency  concludes 
that  these  limits  protect  workers  from 
the  significant  risks  associated  with 
workplace  exposures  to  bismuth 
telluride. 
BORON  OXIDE 

CAS:  13(0-80-^  Chemical  Fomula:  BtOi 
H.S.  Na  1030 

OSHA  formerly  regulated  boron  oxide 
under  its  generic  total  particulate  limit 
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of  15  mg/m*  (5  mg/m*  for  the  respirable 
fraction),  and  the  ACGIH  recommends  a 
total  dust  TLV-TWA  of  10  mg/m*.  The 
proposed  total  particulate  PEL  was  10 
mg/m*.  and  this  limit  is  estabUshed  in 
the  final  rule:  the  S-mg/m*  PEL  for  the 
respirable  fiaction  is  retained.  NIOSH 
(Ex.  8-47.  Table  N4)  concurs  with  these 
limits.  Boron  oxide  occura  as  either  a 
white  powder  or  a  granular  solid,  and  it 
has  a  bitter  taste. 

Animal  studies  indicate  that  eye  and 
skin  irritation  were  caused  by  the  ocular 
instillation  and  the  topical  application, 
respectively,  of  boron  oxide  to  the  skin 
and  eyes  of  rabbits.  Aerosol 
administration  at  various  exposure 
levels  for  varying  time  periods  caused 
mild  irritation  and  an  increase  in  urine 
addity  and  creatinine  coefficient  in  dogs 
and  rats  (Wilding,  Smith.  Yevich.  et  al. 
1950/Ex.  1-599).  Young  rats  that  were 
force-fed  a  10-percent  sluny  to  boron 
oxide  in  water  for  three  weeks  showed 
no  growth  retardation  or  other  effects 
(Wilding.  Smith.  Yevich  et  at  1959/Ex. 
1-599). 

Garabrant  and  co-workers  (1984/Ex. 
1-S55)  determined  the  prevalence  of  eye 
and  respiratory  irritation  among  boron 
oxide-exposed  workers;  those  exposed 
to  boron  oxide  concentrations  ranging 
from  1.2  to  8Ji  mg/m*  were  then 
compared  with  controls.  Workers 
exposed  at  an  average  concentration  of 
4.1  mg/m*  reported  significant  increases 
in  productive  cough;  eye.  nose,  and 
throat  irritation:  dryness  of  the  mouth; 
and  sore  throats  (Garabrant  Bernstein, 
Peters,  and  Smith  1984/Ex.  1-555). 

The  ACGIH  believes  that  a  total  dust 
TLV-TWA  of  10  mg/m*  will  provide 
protection  against  boron  oxide's  irritant 
effects  ( ACGIH  1986/Ex.  1-^).  However. 
OSHA  specifically  noted  in  the 
preamble  to  the  proposed  rule  that 
irritation  of  the  upper  respiratory  tract 
and  eyes  occun  among  occupationally 
exposed  workers  at  leveb  below  10  mg/ 
m*.  and  the  Agency  solidted  additional 
information  on  the  boron  oxide 
exposure  levels  assodated  with  adverse 
health  effects  in  workers. 

U.S.  Borax  (Exs.  3-744.  and  8-49:  lY. 
pp.  9-11  to  9-120)  submitted  comments 
to  the  record  on  the  health  effects  of 
exposure  to  the  borates  and  boron 
oxide.  John  C  Middleton,  Manager  of 
Product  Safety  for  U.S.  Borax  Research 
Corporation,  opposed  the  reduction  in 
the  PEL  for  boron  oxide  from  15  mg/m* 
to  10  mg/m*  on  the  grounds  that  such  a 
reduction  was  not  "supportable"  (Tr.  p. 
9-112).  Mr.  Middleton  urged  OSHA  to 
"delay  action"  on  boron  oxide  until  a 
large  epidemiological  study  being 
sponsored  by  U.S.  Borax  is  completed; 
the  American  Mining  Congress  (Ex.  3- 


876)  supported  U.S.  Borax's  request  for  a 
delay. 

In  response  to  these  commenters. 
OSHA  notes  that  boron  oxide  dust  is  not 
an  inert  substance;  it  causes  eye  and 
upper  respiratory  tract  irritation  as  well 
as  skin  irritation.  Although  OSHA  will 
follow  the  progress  of  the  U.S.  Borax 
study  with  great  interest  the  Agency 
does  not  find  it  appropriate  to  delay 
further  in  reducing  the  PEL  for  boron 
oxide. 

Accordingly,  the  final  rule  establishes 
permissible  exposure  limits  of  10  mg/m* 
TWA,  as  total  particulate,  and  5  mg/m* 
TWA,  as  the  respirable  fraction,  for 
boron  oxide.  The  Agency  condudes  that 
these  limits  will  proted  workera  against 
the  significant  risk  of  upper-respiratory- 
trad  and  eye  irritation  assodated  with 
exposure  to  this  substance.  OSHA  finds 
that  these  health  effects  constitute 
material  impairments  of  health. 
CALCIUM  CARBONATE 

CAS:  1317-85-3:  Chemical  Fomiula:  CaCO, 
US.  Na  1067 

OSHA  formeriy  regulated  caldum 
carbonate  under  the  Agency's  generic 
IS-mg/m*  total  particulate  limit  The 
ACGIH  has  a  TLV-TWA  of  10  mg/m* 
for  this  substance,  measured  as  total 
dust  The  proposed  total  particulate  PEL 
was  10  mg/*  as  an  8-hour  TWA;  NIO^ 
(Ex.  8-47,  Table  N4)  concurred  with  this 
limit  In  the  final  rule,  however.  OSHA 
is  retaining  its  8-hour  total  particulate 
limit  for  calcium  carbonate  of  15  mg/m*. 
The  Agency's  former  5-mg/m*  PEL  for 
the  respirable  fraction  is  also  being 
retained.  Caldum  carbonate  is  an 
odorless,  tasteless  powder  or  crystal 
that  is  found  in  limestone,  chalk,  marble, 
plant  ashes,  bones,  and  shells. 

Caldum  carbonate  is  a  moderate  skin 
irritant  and  a  severe  eye  irritant 
[Dangfrous  Properties  of  Industrial 
Materials,  7th  ed.,  p.  677.  Sax  and  Lewis 
1969).  Rabbits  exposed  dermally  for  24 
houra  or  oculariy  for  the  same  period 
developed  moderate  and  severe 
irritation,  respectively.  The  oral  LDm  in 
rats  is  6450  mg/kg  (Sax  and  Lewis  1969. 
p.  677). 

In  the  final  rule.  OSHA  is  retaining 
both  the  8-hour  TWA  PEL  of  IS  mg/m* 
for  calcium  carbonate  (total  particulate) 
and  the  5-mg/m*  respirable  particulate 
limit  to  protest  workers  against  the 
significant  risk  of  physical  irritation 
associated  with  exposure  to  calcium 
carbonate  in  the  woricplace. 
CALCnJM  SILICATE 

CAS:  1344-05-2;  Chemical  Formula:  None 
H.S.  No.  lOBl 

OSHA  formeriy  had  no  specific  limit 
for  caldum  silicate;  the  Agency 
regulated  this  substance  under  its 


generic  8-hour  TWA  limit  for 
particulates  of  15  mg/m*  (total 
particulate).  The  ACGIH  classifies 
calcium  silicate  as  a  nuisance  dust  and 
has  an  8-hour  limit  of  10  mg/m*  for  this 
white  powder.  The  proposed  total 
particulate  PEL  was  10  mg/m*;  however. 
OSHA  has  determined  that  it  is 
appropriate  to  retain  the  former  1S-mg/ 
m*  total  particulate  limit  for  calcium 
silicate.  The  5-mg/m*  limit  for  the 
respirable  fraction  is  also  retained. 
Caldum  silicate  is  a  white  powder. 

There  are  no  reported  health  effects  in 
humans  or  animals  as  a  result  of 
exposure  to  caldum  silicate.  Calcium 
silicate  is  thus  without  long-term 
adverse  health  effects  if  exposures  are 
kept  under  reasonable  controL  NIOSH 
(Ex.  8-47.  Table  N4)  has  not  conduded 
an  in-depth  evaluation  of  calcium 
silicate,  and  no  other  comments  on  this 
substance  were  received. 

OSHA  is  retaining  its  8-hour  TWA 
limits  of  15  mg/m*.  total  particulate,  and 
5  mg/m*.  as  the  respirable  fraction,  for 
caldum  silicate.  The  Agency  concludes 
that  these  limits  protect  workers  from 
the  significant  risk  of  physical  irritation 
in  Ae  workplace. 
CALCIUM  SULFATE 

CAS:  7778-18-S:  Chemical  Formula:  CaSO. 
KS.  No.  1062 

OSHA  formerly  regulated  caldum 
sulfate  under  its  generic  total  particulate 
limit  of  15  mg/m*.  The  ACGIH  has  a 
TLV-TWA  of  10  mg/m*  (total  dust)  for 
this  crystalline  or  powdery  substance. 
OSHA  proposed  an  8-hour  TWA  PEL  of 
10  mg/m*  for  caldum  sulfate:  however, 
the  foial  rule  retains  the  former  limits  of 
15  mg/m*  (total  particulate)  and  5  mg/m* 
(respirable  fraction)  fra-  caldum  sulfate. 

Caldum  sulfate  dust  is  reported  not  to 
have  specific  irritant  properties  (ACGIH 
1966/Ex.  1-3.  p.  93).  One  report  has 
indicated  that  no  lung  diseases  are 
assodated  with  exposure  to  caldum 
sulfate  in  miners  (Hunter  1975,  as  dted 
in  ACGDi  1966/Ex.  1-3,  p.  93).  Caldum 
sulfate  appears  to  produce  no  adverse 
effects  beyond  those  assodated  with 
general  physical  irritation.  NIOSH  (Ex. 
8-47.  Table  N4)  has  not  thmoughly 
evaluated  the  evidence  for  caldum 
sulfate;  no  other  comments  were 
submitted  to  the  rulemaking  record. 

OSHA  is  retaining  iU  8-bour  TWA 
permissible  exposure  limits  for  caldum 
sulfate  of  15  mg/m*  (total  particulate) 
and  S  mg/m*  (respirable  particulate);  the 
Agency  concludes  that  these  limits  are 
sufficient  to  prevent  the  significant  risk 
^  of  eye,  skin,  and  other  physical 
irritation. 
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CEIXULOSE 

CA&  «XM-S4-ai  Owmlcal  Formula: 
(CHmCL 

H.a  ^4a  107S 

OSHA  formerly  regulated  celluloa* 
under  Iha  Anncy's  generic  S-hour  TWA 
total  partteulatt  Umit  of  15  mg/m*.  The 
ACGIH  Iws  a  TLV-TWA  of  10  mg/m* 
(toUl  dust)  for  this  substance.  The 
propoaed  total  particulata  PEL  was  10 
mg/m*  as  an  S-hour  TWA:  however,  the 
final  rule  retains  the  Agency's  former 
total  particulate  limit  of  15  mg/m*  and 
the  S-mg/m*  limit  for  the  respirable 
fraction.  Technical  cellulose  refers  to 
that  portion  of  the  plant  cell  wall 
derived  exclusively  from  glucose:  it 
resembles  cotton  cellulose  in  its 
physical  and  chemical  properties 
(ACGIH  lOae/Bx.  1-3.  p.  113). 

Inhalation  of  cellulose  dust  is  not 
Irritating  or  toxic  in  exposed  humans  if 
exposures  are  properly  controlled 
(Schreiber  1074/Ex.  1-1006).  In  industry, 
cellulose  dust  occurs  in  combination 
with  other  substances,  such  as  quartz 
dust.  wood,  oottoa  flax.  iute.  and  hemp 
fibers,  and  these  substances  have 
demonstrated  toxicities  that  are 
unrelated  to  their  cellulose  content 
(ACGIH  lOOe/Bx.  1-a.  p.  113).  NIOSH. 
the  only  commenter  on  cellulose  dust 
has  not  conducted  an  in-depth  review  of 
the  health  efhcts  associated  with 
exposure  to  this  substance  (Ex  0-47, 
Table  N4). 

OSHA  is  retaining  Its  former  8- hour 
TWA  PELS  for  this  substance  of  15  mg/ 
m*  (total  particulate)  and  5  mg/m* 
(respirable  particulate)  for  cellulose  dust 
containing  less  than  1  percent  quartz. 
The  Agency  concludes  that  these  Hmits 
protect  exposed  workers  from  the 
significant  risks  of  eye.  skin,  and  other 
physical  Irrltatioa. 
2-CHLORO-»-TIUCHLOROM7rHYL 
PYRIDINE  (NmtAPYRIN) 

CA&  \m»  n  4:  Chomicil  Formula: 
C;HiCl«N 

H.s.N&ioat 

OSHA  formerly  had  no  specific  limit 
for  nitrapyrin.  although  the  Agency's 
generic  total  particulate  limit  of  IS  mg/ 
m*  TWA  applied  The  ACGIH  has  a 
TLV-TWA  of  10  Bu/m*  and  a  TLV- 
STEL  of  20  mg/m*  for  nitrapyiln.  Tha 
proposed  PEL  was  10  mg/iB*:  however, 
in  the  final  rule.  OSHA  is  retaining  ito 
former  total  particulate  limit  of  15  mg/ 
m*  and  the  respirable  particulate  hmit  of 
5  mg/o*.  N106H  concurred  with  the 
proposed  limit  (Ex.  »^7.  Table  N4). 
Nitrapyrin  is  a  crystalline  substance. 

Nitrapyrin's  very  low  vapor  pressure 
makes  hazardous  inhalation  expoeures 
unlikaiy.  Totislson  (as  dted  in  ACGIH 
lOae/Ex.  1-3.  p.  428)  has  reported 
feeding  dogs  and  rats  a  dosage  of  IS  nag/ 


kg  daily  for  93  days.  He  observed  no 
sdverse  effects  in  appearance,  behavior, 
growth,  food  consumption,  body  and 
organ  weight,  raortahty.  or  blood 
chemistry,  and  no  tissue  or  organ 
changes.  In  the  propooaL  OSHA  aaked 
for  commant  on  the  need  for  a  20-mg/m* 
IS-minute  STEL  for  nitrapyrin.  The 
Agency  received  no  comments  on  diis 
issue.  Because  OSHA  has  not 
determined  that  short-term  expoeures  to 
nitrapyrin  poses  significant  risk  to 
workers,  no  STEL  is  Included  in  the  final 
rule  (see  Section  VI.C17  for  a  discussion 
of  the  Agency's  iwlldes  on  STELs). 

In  thafinaf  rule.  OSHA  is  retaining  8- 
hour  TWA  PELs  of  15  mg/m*  (total 
partiailato)  and  5  mg/m*  (respirable 
particulate)  for  this  dust  OSHA  finds 
that  these  UmiU  are  protective  against 
tha  significant  risk  of  physical  irritation. 
CLOPOXX.  (CX>YDBN) 
CAS:  2Bn-«>-flc  Chemical  Foninila: 

CHrCltNO 
HS.NalO06 

OSHA  formerly  had  no  specific  limit 
for  clopldol:  however.  OSHA's  generic 
totsi  particulate  limit  of  IS  mg/m*  TWA 
applied  The  ACGIH  has  s  TLV-TWA  of 
10  m«/m*  and  a  TLV-STEL  of  20  mg/m* 
for  clopidoL  which  is  a  solid  The 
proposed  total  particulate  PEL  was  an  8- 
hour  TWA  of  10  mg/m^.  NIOSH  (Ex.  8- 
47.  Table  N4)  agreed  that  this  limit  Is 
appropriate.  However,  in  the  final  rule. 
OSHA  is  retaining  the  former  15-mg/m* 
limit  (total  porticulata)  and  5-mg/m* 
limit  (respirable  fraction),  both  8-hour 
TWAs. 

The  oral  LOm  for  dopidol  in  rats, 
rabbits,  and  guinea  pigi  is  greater  than  8 
g/kg  (Dow  Coemical  Company  1973c.  as 
dted  In  ACGIH  lOiO/Ex.  1-3.  p.  141). 
Long-term  (two-year)  studies  of  rats  and 
dogs  fed  St  levels  of  15  mg/kg  snd  5  mg/ 
kg  per  day.  respectively,  showed  no 
sdverse  effects.  Similarly,  there  were  no 
adverse  effecta  on  fertility,  gestation, 
viability,  or  lactation  in  rate  and  rabbits, 
and  no  increase  in  terstogenidty  (Dow 
Chemical  Company  1073c  as  dted  in 
ACGIH  1908/Ex.  1-3.  p.  141).  The 
chronic  toxidty  of  dopidol  is  reported  to 
be  low  (ACGIH  1088/Bx  1-3.  p.  141). 

In  the  proposaL  OSHA  solidted 
comment  on  the  need  for  a  STEL  for 
dopidoL  but  no  oommente  were 
received  on  this  issue.  Because  OSHA 
finds  no  evidence  to  suggest  that  short- 
term  expoeures  pose  a  significant  risk  to 
workers,  the  final  rule  contains  no  STEL 
(see  Section  VI.C17  for  a  discussion  of 
the  Agency's  policies  on  STELs). 

In  the  final  rule,  OSHA  is  retaining  8- 
hour  TWA  PELs  of  IS  mg/m*  (total 
particulate)  and  5  mg/m*  (respirable 
particulate)  for  dopidol.  OSHA 
concludes  that  these  limits  will  protect 


workers  from  the  significant  risk  of  eye. 
skin,  and  other  physical  irritation. 
CRAG  HERBiaOE  (SESONE] 

CAS:  130-78-7:  Chemical  Fonnula: 

CJIfCltNaGbS 
H.S.  No.  1102 

OSHA  formerly  applied  a  TWA  limit 
of  15  mg/m*  for  tha  total  particulate  of 
crag  herbidde:  this  was  tlie  Agency's 
generic  total  particulate  limit  for  all 
particulates.  The  ACGIH  has  a  total-  ^ 
dust  TLV-TWA  of  10  mg/m  *  for  thte 
coloriess.  odorless,  noncombustible 
solid  The  proposed  PEL  for  crag 
herbicide  was  10  mg/m*  (total 
particulate),  and  the  final  rule 
promulgates  this  limit;  the  S-mg/m*  limit 
for  the  respirable  fraction  is  retained 
NIOSH  (Ex.  8-«7.  Table  N4)  concurs 
with  OSHA  in  the  selection  of  these 
limits. 

An  early  study  reported  an  oral  LDu 
in  rate  of  1500  rog/kg  for  this  herbidde 
(Smyth  196e/Ex.  1-7S9).  At  high 
concentrations,  crag  herbidde  te  a 
gastrointesUnal  irritant  (NIOSH  1984.  as 
dted  in  ACGIH  1986/Ex.  1-3.  p,  519). 
Rats  fed  a  diet  containing  00  mg  sesone/ 
100  mg  of  diet  experienced  minor  liver 
damage;  when  fed  20  mg  sesone/lOO  gm 
of  diet  for  two  years,  rate  showed  no 
adverse  effecte  (ACGIH  19ee/Ex  1-3. 
p.  519).  In  1964.  NIOSH  reported  the 
oral  LDm  in  rate  to  be  730  mg/kg 
(NIOSH  1964.  as  dted  in  ACGIH  1966/ 
Ex  1-3.  p.  519).  There  are  no  reported 
incidente  of  human  poisoning  associated 
with  the  use  of  sesone.  NIOSH 
submitted  the  only  comment  on  this 
substance. 

OSHA  is  reducing  the  8-hour  TWA 
PEL  for  crag  herbicide  (total  particulate) 
to  10  mg/m*  and  retaining  the  5-mg/m* 
(respirable  particulate)  limit  OSHA 
concludes  that  these  limite  will  protect 
workers  from  eye.  skin,  gastrointestinal, 
and  other  forms  of  irritation  caused  by 
exposure  to  crag  herbidde. 
DICYCLOPENTAOIENYL  IRON 
(FERROCENE) 

CAS:  loe-64-5:  Chemical  Formula:  CiJIiaFe 
H.&Nall33 

OSHA  formerly  regulated 
dicydopentadienyl  iron  (ferrocene) 
under  its  generic  total  particulate  limit 
of  15  mg/m*.  The  ACGIH  has  s  TLV- 
TWA  of  10  mg/m*  for  this  bright  orange 
crystalline  solid  that  aoiells  like 
camphor.  The  proposed  and  final-rule 
PEL  for  dicydopentadienyl  iron  is  10 
mg/m*  (total  particulate)  as  an  8-hour 
TWA.  The  S-mg/m*  PEL  for  the 
respirable  fraction  is  retained  NIOSH 
(Ex.  8-47.  Table  N4)  supports  the 
selection  of  these  PELS. 

Available  evidence  in  animals 
suggeste  that  dicydopentadienyl  iron 


has  a  moderate  order  of  oral  toxidty  but 
a  high  order  of  intravenous  and 
intraperitoneal  toxidty.  In  mice,  the  oral 
LDm  has  been  reported  as  800  mg/kg 
(Madinaveitta  lOSS/Ex.  1-862).  In  rats. 
1000  mg/kg  has  been  reported  as  the 
lethal  dosa.  but  subacute  oral  toxidty 
teste  have  shown  no  fatalities  when  10 
feedings  of  200  mg/kg  were  given  over  a 
two-week  period  (EX  du  PoiU 
de  Nemours  and  Co..  In&  1965.  as  dted 
in  (ACGIH  198e/Ex  1-3.  p.  105). 
Ferrocene  has  been  found  to  be 
mutagenic  in  bioassays  involving 
several  spedes  [Dangerous  Properties  of 
Industrial  Materials,  7th  ed..  Sax  and 
Lewte  1968).  NIOSH  was  the  only 
commenter  to  the  rulemaking  record  on 
this  substance. 

In  the  final  rule.  OSHA  te  establishing 
8-hour  TWA  limite  of  10  mg/m*  (total 
particulate)  and  5  mg/m'  (respirable 
fraction)  for  dicydopentadienyl  iron. 
The  Agency  oondudes  that  these  limite 
will  stuwtantially  reduce  the  significant 
risk  of  Biaterial  health  impairments,  in 
the  form  of  mutagenic  and  other  effects, 
that  are  asaodated  with  occupational 
exposure  to  thte  substance. 
EMERY 

CAS:  lU-eZ-flc  Chaoiical  Fonaala:  AUOk 
H.S.Nan55 

OSHA  formerly  regulated  emefy 
under  die  Agency's  generic  IS-mg/m* 
total  pardcolste  limit  for  all  particulates. 
The  AOGIH  has  a  Umit  of  10  mg/m* 
TWA.  total  dust,  for  emery  containing 
less  than  1  percent  quartz.  The  propoaed 
total  particulate  PEL  was  10  mg/m*  as 
an  8-hour  TWA.  and  the  final  rule 
estaUtehes  thte  limit  and  retains  the  5- 
mg/m*  PEL  for  the  respirable  fiaction. 
Emery  te  impure  corundum  (aluminum 
oxide),  and  te  found  in  certain 
mineralogical  deposits. 

Emeiy  dust  innalaticm  te  believed  to 
have  contributed  to  a  case  of 
pneumooonioste  in  France,  although  it  te 
questionable  whether  thte  incident  was 
caused  by  emoy  dust  alone  or  by  the 
silica  impurities  in  the  dust  {/irchives 
des  Maladies  Professionelles 
de  Medecin  du  Travail  et  de  Security 
Sociale  1970.  as  dted  in  ACGIH  1966/ 
Ex.  1-3,  p.  220).  Exposure  to  emery  dust 
containing  less  than  1  percent  silica 
produces  little,  if  any.  effect  on  the 
health  of  ejqMsed  woriiers;  it  does  not 
affect  the  lungs  or  produce  oiganic 
disease  at  commonly  encountered  levels 
(ACGIH  198e/Ex.  1-3.  p.  229). 

NIOSH  (Ex.  8-47)  notes  that  rate 
exposed  to  aluminum  oxide  developed 
lipoid  pneumonia  (Stacy.  King.  Harrison 
et  aL  1950/Ex.  1-761)  and  that  humans 
so  exposed  have  reported  akin  and 
respiratory  tract  irritation.  Based  on 
these  data.  NIOSH  (Ex.  8-17,  Table  N4) 


does  not  concur  with  OSHA  in  the 
estabUshment  of  this  PEL  for  emery.  No 
other  commente  on  thte  substance  were 
received  by  the  Agency. 

In  the  final  rule,  OSHA  te  estabUshing 
a  PEL  of  10  mg/m*  TWA,  total 
particulate,  and  retaining  die  PEL  of  5 
mg/m*.  re^>irable  partioilate.  for  emery. 
OSHA  concludes  that  these  limite  will 
prevent  the  significant  risk  associated 
with  exposures  to  emeiy  in  the 
workplace:  these  risks  indnde  skin  and 
umter-respiratory-tract  irritation  and 
perhaps,  other  respiratory  effects,  all  of 
which  constitute  material  health 
impairments. 
FERBAM 

CAS:  14484-84-1;  Chemical  Formnla: 

((CHi)«NCS.)J'c 
US.  Na  1178 

OSHA  formerly  applied  ite  generic 
particulate  Umit  of  15  mg/m*  as  an  8- 
hour  TWA  (total  particulate)  to  ferbam. 
The  ACGIH  has  a  TLV-TWA  of  10  mg/ 
m*  lot  date  odorless  blade  soUd  OSHA 
proposed  an  O'^ionr  TWA  total 
particulate  PEL  of  10  mg/m'  for  ferbam. 
and  this  limit  te  estaUiribed  in  the  final 
rule.  The  5-mg/m*  PEL  for  the  req>irable 
fraction  te  retafaied.  NIOSH  (Ex.  6-47. 
Table  Nl)  concurs  with  these  limits. 

Feibam.  which  te  a  fungidde.  has 
been  reported  to  have  an  oral  LDb*  of 
more  ttan  17  mg/kg  in  rats,  but  rabbite 
and  guinea  pigs  demonstrated  less 
sensitivity  to  diis  substance  (Hodge. 
Maynard,  Downs,  and  fflandiet  1952/Ex. 
1-861).  Thirty-day  dietary  studies  of  rate 
showed  no  effect  at  ferbam  doses  of  0.01 
percent,  widi  fataUtiet  occurring  at  0.5 
percent  Dogs  showed  no  adverse  effecte 
when  fed  25  mg/kg  of  ferbam  daily  for 
six  months.  Inhalation  of  ferbam  affecte 
Ae  upper  respiratory  tract  in  humans,  in 
the  manner  typical  of  airborne 
exposures  to  workfriaoe  duste  (Hodge, 
Maynard  Downs,  and  Blanchet  19S2/Ex. 
1-861).  NIOSH  submitted  die  only 
comment  on  ferbam. 

In  the  final  rule.  OSHA  te  reducing  the 
totd  particulate  PEL  for  ferbam  to  a  10- 
mg/m*  8^ur  TWA:  the  5-mg/m'  TWA 
limit  for  die  respirable  fraction  te 
retained  The  Agency  condudes  that 
thte  reduction  is  necessary  to  prevent 
the  significant  health  and  safety  risks 
assodated  with  workplace  e^qKMures  to 
ferbam.  These  risks  indude  skin.  eye. 
and  upper  respiratory  tract  irritation, 
which  together  constitute  material 
health  impairments. 
GLYCERIN  (MIST) 
CAS:  S6-81-.4:  Chemical  Fonmila: 

CHiOHCHOhiCHtOH 
Its.  No.  1188 

OSHA  formeriy  had  no  specific  Umit 
for  glycerin  mtet  although  dite 


substance  was  previously  reguteted  at 
15  mg/m*  under  the  generic  total 
particulate  limit  The  ACGIH  has  a  TLV> 
TWA  of  10  mg/m*  (total  particulate)  for 
glycerin.  OSHA  proposed  a  total 
particulate  PEL  of  10  mg/m'.  and  the 
final  rule  promulgates  this  limit  and 
retains  the  5-mg/m*  Umit  for  the 
respirable  fngMaa.  Glycerin  te  an  oily, 
hygroscopic  Uquid  with  a  warm,  sweet 
taste. 

Glycerin  was  long  considered  to  be 
nontoxic:  however,  there  are  indications 
that  the  mtet  may  be  injurious  to  the 
kidneys  at  very  high  exposure  leveU 
(Campanacd  1985/Ex.  1-1047).  NIOSH 
(Ex.  6-47)  states  diat  at  hig^ 
concentrations,  exposure  may  cause 
hemolysis,  hemoglobinuria,  uid  renal 
failure.  Acfcennann.  Bissler.  and 
Wagner  (197S,  as  dted  in  ACGIH  1968/ 
Ex.  1-3.  p.  266)  have  reported  that 
glycerin  mist  te  easily  metabolized  and 
excreted  In  the  adult  human  of  average 
weight  2  grams  of  glycerol  can  be 
metabolized  and  excreted  in  an  8-honr 
workday.  At  dite  metabolic  and 
elimination  rate,  the  AOGIH  believes 
that  no  iU  effecte  are  Ukely  to  occur  as  a 
result  of  exposure  at  or  below  10  mg/m* 
as  an  8-hour  TWA  (ACGIH  lOOO/Ex.  1- 
3.  p.  286).  ' 

NI09i  the  only  commenter  on  thte 
substance,  does  not  agree  that  the  final 
rule's  Umit  of  10  mg/m*  te  appropriate 
for  ^yoerin  mtet  because  a  recent  study 
by  Wiebe  and  Barr  (1964.  as  dted  in  Ex. 
6-47)  found  reproductive  efiiecta  in  rate 
injected  intratesticolarly  with  glycerin 
mtet  (Ex.  6-47). 

OSHA  is  estabUshing  an  6-honr  TWA 
limit  of  10  mg/m*  (total  particulate)  and 
retaining  the  5-mg/m*  (respirable 
particulate)  limit  for  glycerin  mist  The 
Agency  condudes  that  diese  limite  will 
provide  protection  against  the 
significant  risks  of  glycerin  exposure, 
iwhidi  indude  kidney  damage  and 
pohaps,  testicular  ^ects.  OSHA  finds 
that  these  health  effecte  constitute 
material  health  impairments,  and  the 
Agency  intends  to  monitor  the  Uterature 
on  ^ycerin  in  die  future. 
GRAFHTTE.  SYNTHETIC 

CAS:  None:  OMmical  Fonnula:  None 
liS.Nall9lA 

OSHA  formerly  had  no  qiedfic  Umit 
for  synthetic  graphite,  aldioogh  it  was 
oova«d  under  die  Agency's  genetic  total 
particutete  Umit  OSHA's  propoaed  8- 
hour  TWA  PEL  for  ayndietic  graphite 
was  10  ii«/ra*  (total  particalate).  and 
thte  Umit  te  estabUdied  by  the  filial  rule; 
the  5-mg/m*  Umit  for  the  respirable 
fraction  te  retained  The  AOGIH  also 
has  a  TLV-TWA  Umit  of  10  mg/m*  for 
graphite  as  total  dust  Synthetic  graphite 
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U  •  crvsUllin*  fonn  of  carbon  mitde 
horn  tM  high-temperature  treatment  of 
coal  or  petroleum  products;  it  haa  the 
same  propertlee  as  natural  graphite. 

Meikletohn  reported  in  1960  that 
synthetic  graphite  infected 
Inlnperitoaeally  in  mice  produced 
effects  characteristic  of  thoee  of  the 
inert  duals  (Meikie|ohn  196a.  as  cited  in 
ACGIH 19M/BX.  1-4.  p.  291). 

In  humans,  expoeura  to  natural 
graphite  has  long  been  associated  with 
the  development  of  pneumocooloeis 
(Koopoaan  1924/Bx.  1-131:  Ruttner. 
Bovet  and  Aufdarmauar  1962/Rx.  1-Ml: 
Ptaidergrass.  Vorwald.  KUshkin  et  aL 
19e7/Bx.  1-77).  Uster  (1981 /Ex.  1-422) 
and  Lister  and  Wimbome  (1972/Bx.  1- 
423)  reported  flbrodc  changes  in  the 
lungs  of  a  worker  who  had  been 
engaged  for  17  years  in  the  production 


Chsmicsl  Formula: 


milliiw  of  syndietk  r«pl>'^  Other 
reports  of  Tung  in|ury  caused  by 
expoeura  to  arephite  have  not 
distinguished  between  the  form  of  the 
paphlte  (i.e^  natural  or  synthetic) 
causing  the  iniury:  in  sddltlon. 
expoeures  to  impurities,  such  as  ouartx 
silica,  wera  involved  in  many  of  the 
reported  cases  (ACCIH  198S/Bx.  1-3.  p. 
291).  NI06H  (Ex.  9^7)  does  not  beUeve 
that  it  is  appropriate  to  distinguish 
between  the  natural  and  synthetic  forms 
of  graphite  and  notee  that  the  Lister  and 
Wimbome  (1972/Bx.  1-423)  study 
deecribed  above  si«gaets  diat  nrnthetlc 
p«phlle  dust  expoeura  "Is  capable  of 
producing  pneumoconioels."  NI06H 
beUevee  that  a  2HM/m*  S-hour  TWA 
PEL  is  appropriate  ror  synethetlc 
graphite  because  this  is  the  limit  set  for 
ooel  dust  (reeplrable)  to  protect  against 
pneumooontoela  (Ex.  9-«7).  06HA 
received  no  responses  odier  than 
NIOSH's  to  s  question  raised  in  the 
propoeal  about  syndietlc  graphlte- 
ralated  occupatfcmal  disease.  06HA 
Intends  to  continue  to  evaluate  any  new 
evidence  on  synthetic  graphite 
expoeures.  such  ss  the  study  on 
carbon/graphite  fiben  submitted  by 
NKMH  (Zumwelde  and  Harmison  198a 
as  cllod  in  Ex.  8-47).  to  determine 
whether  further  action  to  reduce  the  PEL 
is  warranted  In  the  future. 

At  prassnt  however.  06HA  is 
redudi«  the  »4iour  TWA  toUl 
parttculale  Umit  for  synthetic  graphite 
from  IS  ■■/■*  to  10  mg/m*  and 
letainiiM  £a  tHi^/m*  limit  for  the 
reeplrable  fradkm  to  protect  againet  the 
slgniWcanl  health  risks  asaodatad  with 
graphite  expoeura  in  the  workplace. 
08HA  concludes  that  dieee  limits  wiU 
subslanllaUy  reduce  the  risks  of  granite- 
induced  respiratory  disease,  which 
consUtutee  a  material  Impairment  of 
health. 


GYPSUM 

CAS:  777»-18-8t 
CaSOJWO 
li&  Nairn 

The  former  OSHA  limit  for  i 
was  an  8-hour  TWA  of  IS  mg/m*:  the 
ACGIH  has  a  TLV-TWA  of  10  mg/m*. 
measured  as  total  particulate,  for 
gypeum.  The  propoeed  PEL  was  10  mg/ 
m*  (total  parttouate).  However.  In  the 
final  rule.  OSHA  Is  ratalnli«  both  the  8- 
hour  TWA  PEL  of  15  mg/m*  (total 
particulate)  and  the  S4ag/m*  reeplrable 
pertlculate  limit  for  gypeuBL  Gypeum  is 
found  either  as  ooloriess  or  white 
crystals. 

The  ACGIH  (1988/Bx  1-3)  ttataa  that 
gypeum  doaa  aot  "produce  slyiifloant 
organic  dlseese  or  toxic  effect  when 
exposorea  ara  kept  under  reasooable 
contit^"  Expoeoree  in  cxoese  of  Hw 
recommended  limit  oiay  reeull  in 
reduced  visibility,  deposits  of  gypeum 
dust  in  the  eyee.  ears,  and  nasal 
passaass.  and  skin  irritation.  N106H. 
the  oiuy  commenter  on  this  substance, 
has  not  thoroughly  ravlewed  the  effects 
of  gypeum  expoeura  (Ex.  8-47.  Table 
N4). 

In  the  final  rule.  OSHA  is  retaining  the 
Agency's  limit  for  gypeum  (total 
particulate)  of  18  ma/m*  as  an  8-hour 
TWA  and  the  5-mg/m*  limit  for  the 
reeplrable  fraction  of  this  substance. 
The  Agency  oondudee  that  theee  Umito 
protect  worken  from  the  significant  risk 
of  eye.  skin,  and  other  forms  of  physical 
Irritation  caused  by  gypeum  expoeura. 
KAOLIN 
CA&  None:  QiMBical  Poraiala:  I^AbSMVO 

K&  No.  1230 

OSHA*s  former  lioUt  for  kaolin  was  IS 
mg/m*.  measured  as  total  particulate: 
this  was  the  Agency's  generic  total 
particulate  Umil  for  all  dusto  and 
partlcabtaa.  The  ACGIH  has  a  TLV- 
TWA  of  10  i^m*.  maasorad  as  total 
dust  The  Aancy  ptopoaad  an  8-hour 
TWA  PEL  of  10  a«/m*  for  kaolin,  and 
the  final  rale  eetabllshas  this  limit  die  5- 
n«/m*llmlt  for  the  reeplrable  fractkm  is 
retained.  Kaolin  auy  be  a  white  powder, 
or  a  white  or  yellow-whlta.  earthy  mass. 

Bxposura  to  exoees  aoMunta  of  kaolin 
dust  may  cauae  in|ury  to  the  skin  or 
mucous  membra  nee  (ACGIH  10B8/Ex  1- 
3).  Although  NIOSH  (Ex.  8-47.  Table  N4) 
has  not  conducted  an  in-depth  review  of 
kaolin  dust  expoeura.  it  notee  that 
expoeura  to  kaolin  dust  has  been 
sssodated  with  reeplratory  effects 
(Lapenas  and  Gale  1983.  as  dted  In  Ex. 
8-47).  OSHA  intends  to  monitor  the 
developing  loxicological  llleratura  on 
kaolin  in  the  future.  No  other  comments 
on  this  ■ubetance  wera  received. 


At  this  time,  however.  OSHA  is 
establishing  PELs  of  10  mg/m*  (total 
particulate)  and  5  mg/m*  (respirable 
particulate)  as  8-hour  TWA  limita  for 
kaoUn.  The  Agency  concludes  that  these 
limito  will  protect  workera  from  the 
significant  health  risks  assodated  with 
expoeura  to  this  substance.  These  risks 
indude  skin  and  mucous  membrane 
iniury.  and.  perhaps,  irreversible 
respiratory  effects,  all  of  which 
constitute  material  health  impairments. 

UMESTONB 

CAS:  1317-66-3:  Cbamical  FomuU:  CaOOb 
HA.  Na  1232 

The  former  OSHA  PEL  for  limestone 
was  an  84iour  TWA  of  IS  mg/m*. 
measured  as  total  particulate.  The 
ACGIH  has  a  10Hi«/m*TWA  for 
limestone  (total  particulate).  OSHA 
propoeed  10  mg/m*  as  the  8-hour  TWA 
PEL  for  total  limestone  particulate  and  5 
mg/m*  TWA  for  the  reqiirabte  fraction: 
however,  the  final  rule  retains  the  8-hour 
total  particulate  limit  of  IS  mg/m*  and 
the  respirable  particulate  limit  of  S  mg/ 
m*.  Limestone  is  rock  formed  by  the 
accumulation  of  organic  remains  that 
consist  of  caldum  carbonate  and.  less 
often,  magnesium  carbonate. 

Direct  contact  with  limestone  dust  at 
unspedfled  levels  has  been  assodated 
urith  the  development  of  severa  eye 
Irritation  and  moderate  skin  irritation 
{Dangerous  PrvpertJes  of  Industrial 
Materials.  7th  ed..  p.  677,  Sax  and  Lewis 
1909).  The  application  of  SOO  mg 
limestone  to  the  skin  of  rabbite  for  24 
houn  produced  moderate  irritation,  and 
750  mg  instilled  into  the  eyes  of  rabbits 
caused  severa  irritation.  "The  oral  LD^  in 
rate  is  8480  mg/kg  (Sax  and  Lewis  1980, 
p.  877).  IIm  American  Iron  and  Steel 
Institute  {JSxB.  3-1123  and  B-a)  argued 
that  limestone  dust  producee  effecU  that 
are  "short-term  and  immatertar  (Ex.  8- 
22.  pp.  29-30):  however,  OSHA  does  not 
agree  that  the  physical  Irritant  effecte 
caused  by  expoeura  to  dusto  and 
particulates  are  not  material 
impairments:  such  irritation  involves  the 
skin.  eyes,  nose,  upper  respiratory  trad 
and  mucous  membranes. 

In  the  final  rule.  OSHA  is  retaining  8- 
hour  TWA  limiU  of  15  mg/m*  (total 
partioilate)  and  5  mg/m*  (respirable 
particulate)  for  limestone.  The  Agency 
oondudes  that  these  limite  proted 
workera  from  the  significant  risk  of  eye 
and  skin  irritation,  which  may  be 
experienced  by  employees  exposed  to 
limestone  in  the  workplace. 

MACNESITE 

CASc  S«a-«»-Oc  ChMDical  Formula:  (MgOOk). 

Mi(OH)iSH.O(apprt>x) 
KS.  No.  1233 
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OSHA's  former  PEL  for  magnesite 
was  15  mg/m*.  measured  as  total 
particulate:  this  was  the  Agency's 
generic  limit  for  all  dusts  and 
particulates.  The  ACGIH  has  a  TLV- 
TWA  of  10  mg/m*.  also  measured  as 
total  particulate.  The  proposed  PELs  for 
magnesite  were  8-hour  TWAs  of  10  mg/ 
m*  (total  particulate)  and  5  mg/m* 
(respirable  fraction).  In  the  final  rule, 
however,  OSHA  is  retaining  its  former 
total  particulate  limit  of  15  mg/m*  for 
magnesite.  Magnesite  occun  as  a  white 
powder. 

Magnesite  is  considered  by  both 
OSHA  and  the  ACGIH  to  be  one  of  the 
dusto  that  "do  not  produce  significant 
organic  disease  or  toxic  effed  when 
exposures  are  kept  under  reasonable 
control"  (ACGIH  198e/Ex.  1-3). 
Exposure  to  excess  levels  of  magnesite 
in  the  workplace  causes  skin  or  mucous 
membrane  irritation  resulting  either 
from  contact  with  the  magnesite  itself  or 
from  the  rigorous  deansing  procedures 
necessary  for  removing  the  dusL 
NIOSH.  the  only  commenter  on  this 
substance,  has  not  substantively 
reviewed  the  effecto  of  exposure  to 
magnesite  (Ex.  8-«7,  Table  N4). 

OSHA  is  retaining  ito  8-hour  TWA 
PEL  of  15  mg/m*  TWA  for  magnesite. 
measured  as  total  particulate;  the  5-mg/ 
m*TWA  limit  for  the  respirable  b«dion 
is  also  being  retained.  The  Agency 
concludes  that  these  limits  proted 
workers  from  the  significant  risk  of  skin, 
mucous  membrane,  and  other  physical 
irritation. 
MAGNESIUM  OXIDE  (FUME) 

CAS:  130»-48-«  Chemical  Formula:  MgO 
H.S.  Na  1234 

OSHA's  former  limit  tar  magnesium 
oxide  (as  fume)  was  15  mg/m*  as  an  8- 
hour  "TWA,  the  Agency's  generic  limit 
for  particulates.  "IIm  ACGIH  has  a  TLV- 
TWA  limit  of  10  mg/m* for  the  frune  of 
this  white,  odoriess.  very  fine  powder. 
OSHA  proposed  S-hour  TWA  PEU  of  10 
mg/m*  (total  particulate)  and  5  mg/m* 
(respirable  particidate)  for  magnesium 
oxide  fume,  and  the  final  rule 
establishes  these  limito. 

Shght  reactions  (rwt  further  specified) 
have  been  reported  in  human  subiects 
after  exposures  of  less  than  10  minutes 
to  freshly  generated  MgO  fume  at 
concentrations  of  from  400  to  600  mg/m* 
(Drinker.  Thomson,  and  Firm  1927/Ex.  1- 
356).  Animal  and  human  studies  olP 
magnesium  oxide  fume  exposure  have 
shown  toxidties  less  mariced  than  but 
similar  to  those  attributable  to  zinc 
oxide  fume  (Drinker  and  Drinker  1928/ 
Ex.  1-314).  "The  symptoms  of  exposure 
include  those  of  metal  fume  fever  (fever, 
chills,  muscilar  pain,  nausea,  and 
vomiting)  and  leukocytosis,  symptoms 


analogous  to  those  caused  by  exposure 
to  zinc  oxide  fume.  NIOSH  does  not 
concur  writfa  the  final  rule's  limit  for  this 
fiune.  NIOSH  notes  that  exposure  to 
magnesium  oxide  may  also  cause 
chronic  respiratory  disease  (Ex.  8-47.  p. 
12);  no  other  commento  on  ^is 
substance  were  recdved. 

In  the  final  rule,  OSHA  is  setting  a 
PEL  of  10  mg/m*  TWA  (total  particulate) 
and  retaining  the  5-mg/m*  TWA  limit  for 
the  repirable  fraction  of  magnesium 
oxide  fume.  OSHA  concludes  that  these 
limito  will  substantially  reduce  the 
significant  risks  of  metal  fiune  fever, 
leukocytosis,  and,  perhaps,  chronic 
respiratory  disease  assodated  w^h 
exposure  to  magnesium  oxide  fume  in 
the  workplace.  OSHA  finds  that  these 
health  effecto  constitute  material  health 
impainnento. 

MALATHKIN 

CAS:  121-75-5;  Chemical  Formula: 

C^HMObPS. 
H.S.  No.  1235 

OSHA  formeriy  had  a  15-mg/m*  total 
particulate  limit  for  malathion.  with  a 
skin  notation:  the  ACGIH  TLV  for  this 
substance  is  10  mg/m' as  a  TWA.  also 
with  a  skin  notation,  and  the  NIOSH 
REL  is  15  mg/m*.  The  proposed  PEL  was 
10  mg/m*  (total  particulate),  with  a  skin 
notatioiL  The  final  rule  establishes  a  10- 
mg/m*TWA  limit  for  total  malathion 
particulate  and  includes  a  skin  notation: 
the  5-mg/m*  TWA  limit  for  the 
respirable  fraction  is  retained.  NIOSH 
(Ex.  8-47.  Table  N4)  concurs  with  the 
selection  of  these  limits.  Malathion  is  a 
noncombustible.  yellow  to  deep  brown 
liquid  with  a  skunk-like  odor. 

Malathion  is  a  widely  used 
organophosphorus  insecticide  having 
relatively  low  level  of  toxicity:  some 
authors  have  determined  that  malathion 
is  approximately  l/lO0th  as  toxic  as 
parathion  (Johnson.  Fletcher.  Nolan,  and 
Cassaday  1952/Ex.  1-149).  Rats  fed 
malathion  at  a  concentration  of  100  ppm 
for  two  years  exhibited  no  toxic  effects 
(Hazleton  and  Holland  19S3/Ex.  1-126). 
Several  occupational  and  research 
exposures  involving  sdentists  or  human 
volunteers  produced  no  changes  in 
blood  cholinesterase  or  other  effecto 
(Rider.  Mueller,  Swader  et  al.  19e9/Ex. 
1-189;  Hayes.  Mattson.  Short,  and 
Witter  1960/Ex.  1-00:  Culver.  Caplan. 
and  Batchelor  1»56/Ex.  1-177).  Fatalities 
have  been  reported  in  the  Japanese  and 
Indian  literature,  but  these  deaths  have 
always  involved  extremely  high  doses  of 
malathion  (Chabra  1970/Ex.  1-151; 
Horiguchi  1973/Ex.  1-221).  The 
symptoms  of  malathion  overexposure 
include  headache,  lacrimation.  vomiting, 
tremors,  and  convulsions. 


The  Agency  received,  in  addition  to 
NIOSH's  comment  two  record 
commento  on  malathion.  ConAgra.  Inc. 
(Ex.  3-635)  questioned  the  classification 
of  this  sutwtance  as  a  nuisarux  dust 
"since  most  malathion-containing 
pestiddes  are  liquids  and  are  available 
over  the  counter  for  public  use  in  retail 
stores"  (Ex.  3-835.  p.  2).  OSHA  points 
out  that  this  health  effecto  category 
includes  all  particulates  (i.e.,  can  include 
aerosols  and  mists  generated  by  the 
handling  of  liquid  materials). 

Another  commenter,  Lawrence  H. 
Hecker,  Director  of  Corporate  Industrial 
Hygiene  and  Toxicology  for  Abbott 
Laboratories,  questioned  the  need  for  a 
skin  notation  for  a  substance  with  a 
dermal  LDm  of  200-mg/kg  or  less  in 
animal  testo  when  there  was  no 
evidence  of  systemic  effecto  in  humans 
as  a  result  of  skin  contact  (Ex.  3-678,  p. 
3).  Dr.  Hecker  stated  that  this  200-mg/kg 
cutoff  would  be  consistent  with  OSHA's 
Hazard  Communication  Standard  (29 
CFR  19iai200).  OSHA  agrees  with  Dr. 
Hecker  that  a  consistent  policy  in  regard 
to  skin  notations  is  appropriate  but  does 
not  agree  that  the  200-ing/kg  level  is  an 
appropriate  cutoff  point  The  Agency 
finds  that  a  dermal  LDb«  in  rabbito  of 
1000  mg/kg  is  a  better  indicator  of 
dermal  toxidty;  this  is  the  Hazard 
Communication  Standard's  upper  cutoff 
for  a  toxic,  rather  than  highly  toxic 
substance  administered  by  the  dermal 
route  (see  Section  VI.C18  of  this 
preamble  for  a  discussion  of  OSHA's 
reasoning  on  this  issue).  In  addition. 
OSHA  believes  that  evidence  that  a 
substance  has  caused  systemic  toxicity 
in  humans  exposed  via  the  dermal  route 
suffident  reason  to  retain  a  skin 
notation;  in  the  case  of  malathion. 
OSHA  has  received  reports  of  exposed 
workera  whose  blood  cholinesterase 
levels  were  reduced  after  dermal 
exposure  to  this  substance.  OSHA  is 
therefore  retaining  the  skin  notation  for 
malathion  in  the  final  rule. 

In  the  final  rule,  OSHA  is  establishing 
PELs  of  10  mg/m*  TWA  (total 
particulate)  and  5  mg/m*  TWA 
(respirable  particulate)  for  malathion. 
with  a  skin  notation,  lie  Agency  finds 
that  exposure  to  malathion  poses  a 
significant  risk  of  material  health 
impairment  in  the  form  of  cholinesterase 
inhibition. 
MARBLE 

CAS:  1317-6&-3:  Chemical  Formula:  None 
H.S.  No.  1239 

OSHA  formerly  had  no  specific  limit 
for  marble  dust,  but  regulated  this 
substance  under  the  generic  total 
particulate  limit  of  15  mg/m*.  The 
ACCIH  has  established  an  8-hour  TLV- 
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TWA  of  10  mf/m*  for  marbi*  dust 
containing  leu  than  1  percent  quartz 
(maatured  as  total  duit).  Marble  dust  a 
metaaiorphic  form  of  calcium  carbonala 
dust,  t*  an  odortaaa  and  taataiaaa 
powder  or  cryttaL  08HA  propoaad  an  ft* 
hour  TWA  limit  of  10  mg/m*  for  marble 
duet  as  total  particulate  containing  leas 
than  1  percent  auarti  and  5  mgym'TWA 
for  the  respirabie  fractloa  of  this  dust. 
NI06H  (Ex.  S-47,  Table  Hi)  did  not 
speciflcaUy  evaluate  the  effects  of 
marble  dust  exposure,  and  no  one  elsa 
commented  on  marbte. 

In  the  flnal  rule.  06HA  is  retalniM  its 
former  total  particulate  limit  for  marela 
of  IS  mg/m*.  as  well  as  the  raapirabie 
particulate  limit  of  S  mg/ra*.  08HA  flnda 
that  theaa  limits  protect  expoaad 
workers  afalnst  the  significant  risk 
poaed  by  physical-irritant  properties  of 
marble. 
MTTHOXYCHLOR 

CAft  7»4S-«c  CheaUcel  Ponnula;  CMHitCUOk 
H&Na124e 

OSHA  formerly  applied  its  generic  15- 
mgym*TWA  limit  for  perticulates  to 
methoxycfaJor.  The  ACGIH  recommends 
a  limit  of  10  n^B*TWA  (or  this  white 
crystalline  solid.  This  is  the  limit  that 
was  propoaad  for  the  total  particulate  at 
methoxychlor.  and  the  final  rule 
establishes  this  limit:  the  ft-mg/m*  limit 
for  the  respirabie  particulate  is  retained. 
NIOSH  (Ex.  »-«7.  Table  N4)  ooncars 
with  the  selection  of  these  limits. 

The  reported  oral  LDU  for 
methoxychlor  in  rats  is  0000  aig/kg 
(Lehman  1961  as  dted  in  ACGIH  1980/ 
Rx.  \~S,  p.  304).  Lehman  also  determined 
that  100  ppm  for  two  years  is  the  lowest 
dietary  level  producing  no  effect  in  rats: 
this  corresponds  to  a  level  of  380  mg/ 
man/day  (Lehman  1964.  as  cited  in 
ACClii  190e/Ex.  1-3.  p.  304).  ResulU  of 
another  dietary  study  indicated  that  rats 
fed  200  ppm  methoxychlor  for  two  years 
were  not  affected  in  terms  of  growth  or 
survival  (Hodge.  Maynard.  and  Blanchet 
10B2/EX.  1-488).  Tegeris  and  co-workers 
(198e/Ex.  1-MO)  reported  that  dofs  fed  1 
g/kg  daily  for  six  months  showed  weight 
Ices;  most  animals  died  within  nine 
weeks  when  the  dietary  level  was 
increased  to  2  g/kg  dally  (Tegeris.  Eari 
Smalley.  and  Curtis  19ee/Ex.  1-380). 
Morgan  and  Hickenboltora  (1978/&1. 1- 
351)  reported  that  male  Holtzman  rats 
fed  la  4a  18a  or  040  mg/kg  for  24  hours 
showed  no  liver  abnormalities. 
Extrapolating  from  animal  data.  Lehman 
(1964)  estimated  the  dose  levels  that 
would  produce  toxic  effects  In  humans 
as  follows:  the  fatal  oral  dose  would  be 
430  grams:  adverse  health  effects  would 
occur  at  (M30  mg/kg  orally:  and  2414 
nWkg  Is  the  level  at  which  dermal 
eflwcts  would  be  predicted  tu  occur 


(Lehman  1964.  as  dted  in  ACGIH  1906/ 
Ex.  1-3.  p.  804). 

N108H  concurs  with  Iheae  limits  (Bx. 
»-47,  Table  N4)  but  recommends  that 
methoxydilor  alao  be  designated  as  a 
potential  occupational  carcinogen. 
However.  OSHA  notes  that  both  lARC 
and  NQ  And  the  evidence  for  the 
carginogenidty  of  methoxychlor  in 
animals  to  be  inadqequate  {Dang^tvua 
ProperttM  of  lndu$trtal  Ma^rialt.  7th 
mL  p.  1316.  Sax  and  Lewris  1980).  The 
Agency  will  continue  to  monitor  the 
sdentiflc  evidence  for  this  subelanoe  in 
the  future.  No  other  comments  on 
methoxychlor  war*  received  by  OSHA.. 

In  the  final  rale.  OSHA  is  reducing  the 
existing  IS-mg/m*  8-hour  TWA  limit  for 
methoxychlor  to  10  mg/m*  (total 
particulataa)  and  retaining  the  6-mg/m* 
TWA  limit  for  the  respirabie  haction  to 
reduce  the  signiflcant  health  risks  of 
systemic  toxidty.  which  constitutes  a 
matefial  impainnent  of  health.  OSHA 
alao  notes  that  cancer  may  be  an 
expoeure  effect  of  methoxychlor. 

MOLYBOBNUM  (INSOIUBLB 
COMPOUNDS) 

CA8c  7430-«»-7:  Caienical  Fonwla:  InsotaUe 

coaipo«Bds(asMo) 
K&NaUTf 

OSHA  formerly  had  a  limit  of  15  mg/ 
m*  TWA  for  the  insoluble  compounds  of 
molytidenum.  which  indude 
fflolybdenom  metal  dust  and  the 
dioxide:  this  was  the  Agency's  generic 
limit  for  all  particulates.  The  ACGIH 
recommends  a  TLV-TWA  of  10  mg/m*. 
measured  as  molybdenum,  for  these 
substances.  The  propoeed  PELs  were  10 
mg/m*  TWA  (total  particulate)  and  5 
mg/m*  (respirabie  particulate), 
measured  as  molybdenum,  and  theaa  are 
the  limits  established  in  the  final  rule. 
Molyt>denum  is  a  silver-white  metal  or  a 
dark  gray  or  black  powder. 

MogUvskaya  (196a  as  dted  in  AOGIH 
198e/Bx.  1-3.  p.  415)  reported  that  the 
dust  of  molybdenum  metal  and 
molybdenum  dioxide  caused  irritation  of 
mucosal  surfaces  In  white  mice  after  an 
intensive  dusting  for  one  hour  in  a 
similar  SO^lay  expoeure.  the  metal  and 
the  dioxide  proveid  minimally  poisonous. 

NIOSH  (Ex.  8-47.  Table  N4)  notes  that 
reviews  of  molybdenum's  toxidty  have 
been  published  by  Browning  (lOOlb). 
Prlberg  and  Lener  (1966).  aiKi  Stokinger 
(1981d).  NIOSH  states  that,  although 
these  reviewers  generally  agree  that  the 
insoluble  compounds  of  molybdenum 
have  a  low  order  of  toxidty,  there  is 
some  evidence  that  respiratory  effects 
have  been  caused  by  exposure  to  these 
compounds.  NIOSH  recommends  that 
the  toxicologlcal  literature  on 
molybdenum  be  evaluated  on  a 


continuing  basis.  No  other  comments  on 
this  substance  were  received  by  OSHA. 

OSHA  is  establishing  PELs  for  the 
insoluble  compounds  of  molybdenum  of 
10  mg/m*  TWA  (total  particulate)  and  5 
mg/m*  TWA  (respirabie  particulate), 
measured  as  molybdenum.  The  Agency 
oondudes  that  these  limits  will  protect 
workers  from  the  significant  health  risks 
of  expoeure  to  the  Insoluble  compounds 
of  molybdenum,  which  indude  eye. 
noaa.  and  skin  Irritation,  and.  perhapa, 
chronic  respiratory  effects.  OSHA  finds 
that  these  effeds  constitute  material 
health  impairments. 

parhculates  (not  otherwise 

WBCXJUiVBD) 

CAS:  None:  Chemical  Formula:  None 
H.S.N0.12M 

OSHA  formerly  covered  all  otherwise 
unregulated  particulates  under  a  single 
6-hour  TWA  PEL  of  15  mg/m* 
(measured  as  total  particulate)  and  5 
mg/m*  (measured  as  the  respirabie 
fraction).  The  ACGIH  has  a  TLV-TWA 
of  10  mg/m*  (as  total  dust)  for 
particulates  having  a  quartz  content  of 
less  than  1  pensenL  OSHA's  proposed 
total  particulate  PEL  for  these  physical 
iiritanU  was  10  mg/m*:  NIOSH  (Ex.  6- 
47.  Table  N4)  concurred  with  the 
propoeed  limit  In  the  final  rule.  OSHA 
is  retaining  its  15-mg/m*  total 
particulate  PEL  for  particulates  that  are 
not  specifically  identified  in  the  Z 
tables:  OSHA  is  also  retaining  its  S-mg/ 
m*  respirabie  particulate  limit  for  these 
substances.  The  Agency  has  decided  to 
retain  its  existing  limits  for  particulates 
that  are  not  spedfically  identified  in  the 
Z  tables  because  this  group  of  physical 
irritants  consists  of  substances,  both 
inorganic  and  organic,  for  which 
substance-speciflc  toxicologic  data  are 
not  available.  For  those  physical 
irritants  for  wrhich  specific  toxicologic 
data  are  available.  OSHA  has 
aeparately  identified  the  substance  in 
Table  Z-l-A  and  has  promulgated  a  10- 
mg/m*  6-hour  TWA  (measured  as  total 
particulate)  and  a  5-mg/m*  6-hour  TWA 
PEL  (measured  as  the  respirabie 
fraction)  in  the  final  rule. 

The  6-hour  TWA  limits  of  IS  mg/m* 
(total  particulate)  and  S  mg/m* 
(respirabie  fraction)  apply  to  all  not- 
otherwise-regulated  particulates  (i.e.,  to 
those  irritants  that  are  not  specincally 
idenlined  in  the  Z  tables).  For  example. 
OSHA's  limits  for  com  dust  a 
particulate  not  identified  in  the  Z  tables 
or  otherwise  regtilated.  are  IS  mg/m* 
(total  dust)  and  5  mg/m*  (respirabie 
dust).  The  Agency  believes  that  other 
particulates  that  present  physical 
irritant  hazards  in  the  workplace  should 
alao  be  regulated  under  the  final  rule's 


generic  total  particulate  limit  of  15  mg/ 
m». 

OSHA  believes  that  good  industrial 
hygiene  practice  requires  that  exposures 
to  these  particulates  be  controlled  in  the 
workplace  to  or  below  the  15-mg/m* 
level  as  an  8-hour  TWA  to  protect 
workers  from  the  broad  range  of 
adverse  effects  associated  with 
exposure  to  these  substances.  In  the 
past  these  particulates  were  often 
called  "nuisance"  or  "inert"  substances. 
These  terms  are  misleading,  however, 
because  exposures  to  these  substances 
in  the  workplace  may  cause  serious  and 
sometimes  disabling  effects.  Further, 
good  industrial  hygiene  and  public 
health  practice  require  that  workplace 
exposure  to  particulates  be  maintained 
below  the  level  associated  with  physical 
irritation,  acddents.  and  respiratory 
effects. 

Several  commenters  (see.  for  example, 
Exs.  3-661.  3-755,  3-1012.  3-1112.  and  6- 
22)  submitted  comments  on  OSHA's 
proposed  generic  total  particulate  limit 
Most  of  these  participants  argued  that 
the  proposed  reduction  in  the  8-hour 
TWA  PEL  txom  15  mg/m*  to  10  mg/m* 
was  unwarranted  because  there  was,  in 
the  opinion  of  these  commenters,  no 
evidence  of  adverse  health  effects 
associated  with  exposure  to  these 
particulates  (Exs.  3-755,  3-1012.  3-1112, 
and  8-22).  According  to  Peter 
Hernandez  of  the  American  Iron  and 
Steel  Institute  (Ex.  8-22).  the  effects  of 
such  exposures  are  "short-term  and 
Immaterial." 

OSHA  has  responded  to  these 
commenters  in  the  final  rule  by 
establishing  a  lower  8-hour  TWA  total- 
dust  limit  of  10  mg/m*  for  all 
particulates  having  identified  health 
effects  in  the  toxicologlcal  literature, 
and  retaining  the  former  IS-mg/m*  total 
particulate  limit  for  those  particulates 
not  spedfically  linked  to  health  effects 
other  than  physical  irritation.  OSHA 
finds  that  good  industrial  hygiene 
practice  demands,  and  prudent  public 
health  policy  supports,  effective 
workplace  control  over  exposure  to  all 
particulates.  The  effects  associated  with 
overexposure  to  particulates  in  the 
workplace  constitute  material 
impairments  of  health  and  functional 
capacity  and  Include  upper  respiratory 
trad  Irritation,  skin  injury,  eye  irritation, 
and  other  forms  of  physical  irritation. 

The  15-mg/m*  8-hour  TWA  total 
particulate  PEL  applies  to  all 
particulates  not  otherwise  regulated,  not 
just  to  inorganic  dusts.  The  OSHA 
Review  Commission  interpreted  the 
Agency's  former  generic  dust  standard 
as  applying  only  to  mineral  dusts, 
primarily  because  this  limit  was  entered 
on  the  Z  tables  under  the  heading  of 


"mineral  dust"  The  ACGIH  and  OSHA 
both  had  intended  this  limit  to  apply  to 
all  particulates,  organic  and  inorganic. 
Exposure  to  organic  particulates  at  high 
levels  also  causes  material  health 
impairment  such  as  throat  skin,  and 
eye  irritation,  upper-respiratory-tract 
problems,  and  the  safety  hazards  caused 
by  distraction  in  the  workplace. 

In  the  final  rule,  OSHA  establishes  an 
8-hour  TWA  limit  of  15  mg/m*, 
measured  as  total  particulate,  and 
retains  the  5-mg/m*  limit  for  respirabie 
particulates  for  all  particulates  not 
otherwise  regulated.  The  Agency 
concludes  that  these  limits  will  proted 
workers  against  the  significant  safety 
and  health  risks  associated  with 
exposure  to  excessive  concentrations  of 
these  substances,  which  indude  reduced 
visibility,  deposits  in  the  eyes,  ears,  and 
nasal  passages,  throat  and  eye  irritation, 
upper-respiratory-tract  problems,  skin 
injury,  and  other  forms  of  physical 
irritation.  The  change  in  terminology 
from  nuisance  dusts  to  particulates  not 
otherwise  regulated  darifies  OSHA's 
intent  and  also  more  accurately  reflects 
the  fact  that  exposure  to  all  particulates 
at  levels  higher  than  those  being 
established  in  this  final  rule  causes 
material  impainnent  of  health  and 
functional  capadty  in  woikers 
experiencing  these  exposures. 
PENTAERYTHIUTOL 

CAS:  115-77-5;  Chemical  Formula: 

C(Ch20H)4 
H.S.  No.  1305 

OSHA  formerly  had  no  separate  limit 
for  pentaerythritol,  but  this  substance 
was  regulated  at  15  mg/m* TWA,  the 
Agency's  generic  total  particulate  limit 
The  ACGIH  has  a  TLV-TWA  of  10 
mg/m*  for  total  pentaerythritol  dust 
containing  less  than  1  percent  quartz. 
The  proposed  PEL  was  10  mg/m*  TWA 
(total  particulate),  and  this  is  the  limit 
established  in  the  final  rule;  the 
Agency's  5-mg/m*  respirabie  particulate 
TWA  limit  is  being  retained. 
Pentaerythritol  is  an  odorless,  white 
crystalline  solid. 

Rats  exposed  to  pentaerythritol  at 
11,000  mg/m*  for  six  hours  were 
reported  to  show  no  ill  effeds  from  a 
single  exposure,  and  rats,  dogs,  and 
guinea  pigs  exposed  six  hours  daily  for 
90  days  also  showed  no  effects 
(Keplinger  and  Kay  1964/Ex.  1-743).  The 
oral  LDsoS  in  guinea  pigs  and  mice  were 
11.3  and  22.5  g/kg,  respectively;  rats 
survived  oral  doses  as  high  as  16  g/kg. 
At  higher  doses,  animals  displayed 
diarrhea,  tremors,  ataxia,  and  loss  of 
righting  reflex  (Keplinger  and  Kay  1964/ 
Ex.  1-743).  Daily  applications  of  a 
saturated  aqueous  solution  of  technical 
pentaerythritol  to  rabbit  skin  produced 


no  significant  irritation;  a  single 
application  of  10  g/kg  aqueous  paste  on 
intact  or  abraded  rabbit  skin  produced 
no  evidence  of  percutaneous  absorption 
(Keplinger  and  Kay  1964/Ex.  1-743; 
Hercules.  Inc.  as  dted  in  ACCIH  1986/ 
Ex.  1-3.  p.  462).  Instillation  of  a  50- 
percent  aqueous  suspension  into  the 
conjunctival  sac  of  rabbits'  eyes 
resulted  in  slight  transient  irritation 
(Hercules.  Inc.,  as  dted  in  ACGIH  1968/ 
Ex.  1-3,  p.  462). 

Human  volunteers  are  reported  to 
have  eliminated  85  percent  of  dietary 
pentaerythritol  unchanged  in  the  urine 
within  30  hours.  A  slight  and  transient 
increase  in  apparent  blood  sugar  that 
was  proportional  to  the  ingested  dose 
appeared  in  these  subjects  soon  after 
administration  (Berlow,  Barth.  and 
Snow  1958,  as  dted  in  ACGIH  1986/Ex. 
1-3.  p.  462).  NIOSH  (Ex.  0-17.  Table  N4) 
has  not  conducted  an  extensive  review 
of  this  substance.  No  other  comments 
were  submitted  to  the  record. 

The  final  rule  promulgates  an  8-hour 
PEL  of  10  mg/m*  TWA  (total  particulate) 
for  pentaerythritol  and  the  5-mg/m* 
respirabie  fraction  PEL  is  retained.  The 
Agency  concludes  that  these  limits  will 
protect  employees  from  the  significant 
risks  of  physical  irritation  potentially 
associated  with  exposure  to 
pentaerythritol  at  higher  levels.  OSHA 
finds  that  physical  irritation  constitutes 
a  material  impairment  of  health  within 
the  meaning  of  the  Act 

PERUTE 

CAS:  None:  Chemical  Formula:  None 
HS.  No.  1310 

OSHA  formerly  regulated  perUte 
under  its  generic  tot^  particulate  limit 
of  15  mg/m*.  The  ACGIH  has  a  TLV- 
TWA  of  10  mg/m*  for  perlite  as  total 
dust  containing  less  than  1  percent 
quartz.  The  proposed  PELs  were  10 
mg/m*  (total  particulate)  and  5  mg/m*  ' 
TWA  (respirabie  particulate):  however, 
the  final  rule  retains  the  15-mg/m* TWA 
PEL  for  perlite  as  total  particulate 
containing  less  than  1  percent  quartz. 
The  respirabie  fraction  limit  of  5  mg/m* 
is  also  retained.  Perlite  is  a  natural 
volcanic  glass;  it  is  essentially  an 
amorphous  mineral  consisting  of  fused 
sodium-potassium-aluminum  silicate. 

Perlite  is  reported  to  have  a  free-silica 
content  varying  frt>m  zero  to  3  percent 
(Anderson,  Selvig,  Baur  et  al.  1956  and 
the  Perlite  Institute,  both  as  cited  in 
ACGIH  1986/Ex.  1-3.  p.  467).  fai  its 
processed  crude  and  expanded  forms, 
perlite  is  reported  to  have  a  measurable 
quartz  content  of  0.4  percent  quartz  and 
0.2  percent  cristobalite  (Sheckler  1977, 
as  cited  in  ACGIH  1986/Ex.  1-3.  p.  467). 
There  are  no  published  reports  of 
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■dverM  pkysiologic  aflacU  Erom 
•xposura  to  pcrlitB  dual.  NIOSH.  th« 
only  commentar  oo  perUta.  has  not 
r«vi««v«d  the  evideoc*  for  this 
substance  in  dapth  (Ex.  %^7,  Tabia  m). 

08HA  finds  that  periile  is  nontoxic 
whan  airbonta  total  particulata 
concantrations  ara  maintainad  at  levels 
of  IS  mg/in*  or  below  and  when  its 
quartz  content  is  limited  to  a  level 
below  1  parcant  crysiallina  silica.  For 
these  reasons,  the  nnal  rule  establishes 
an  8-hour  PEL  of  15  mg/m'TWA  for 
total  periite  dust  containing  less  than  1 
percent  quartz  and  retains  the  5-mg/m* 
TWA  P0.  for  the  lespifabts  fraction  of 
periite  dust.  OSHA  conciodes  that  these 
limits  protect  worvers  ffroni  tne 
significant  risk  of  cjro.  skin,  and  ether 
forme  of  physical  irritation. 
PICLORAM 
CAS:  tna-oa-l;  Chemk^  ForbiiIk 

OSHA  fbraarty  had  no  liBM  lor 
pidoram.  but  ra^datad  it  at  the  gsnaric 
total  particulata  Uinit  of  IS  ag/m*  for  all 
particulataa.  The  AOCIH  has  aTLV- 
TWA  of  10  n^m*  aad  a  TLV-8TBL  of 
20  Btg/m*  (both  aa  total  dust)  for  this 
white  powder,  which  has  an  ador  like 
that  of  chlorine:  theee  wete  the  hmiU 
propoeed  for  picloram.  The  final  rule 
prooMikatee  the  lO-ng/a*  TWA  limit 
fortotal  particulate  but  doea  not  include 
•  ffTEL. 

Picloram  has  low  acute  oral  toxicity, 
with  IDm  valuee  of  S.7S  */Va  for  rats.  1^ 
g/kg  for  mice,  and  2.0  g/kg  for  rabbits 
(NIOSH  1979b.  ae  dtod  la  ACCM 1990/ 
Ex.  1-3,  p.  499).  Two-yeer  feedfaw 
studies  aho«sed  BO  lU  efbcle  ia  albino 
rats  aad  beagle  dofs  froan  ta^aatiea  ef 
does  UB  le  and  kn.  hiding  UO  mg/kg/day 
(McCoIlialer  aad  Ui«  199a  aa  died  IB 
ACCIH  1999/Bji.  1-ai  a.  490).  At  225  Bg/ 
kg/day.  fata  displayed  awdarata  hver 


and  kidney  chaagaa  and.  in  I 
slight  bocfy  weight  lose  after  90  days. 
Thaae  eatbors  (hlcCoUiater  aad  La« 
1989.  as  died  in  ACGIH  1999/lx.  !-«.  p. 
499)  alao  reported  ao  fartiite. 
reproduction,  ar  lectatioa  enacts  In 
albino  mU  fed  at  lavela  af  ay  to  2980 
ppm  (OJ  peicant)  in  a  thiea  gsaerational 
study.  Althoagh  mslssnai  toxicity  ia  rate 
wes  raportod  at  dtotaiy  lawale  of  TBOend 
1000  a^/kg  adminiatesed  dmiag  days  0 
through  15  of  gaatatioo.  neither 
teratogenic  nor  neooalal  eflscts  ware 
obaerved  when  subtoKic  or  maternally 
toxic  doaea  ef  pidoram  were 
administered  during  orgenoganesis 
(Thoauon  el  sL  1972.  as  dtad  in  ACGIH 
199B/EX.  1-3.  p.  499).  The  National 
Canoar  Institute  (NO)  (1977d.  as  dtad  ia 
AOCIH  1990/Ex.  V-a.  p.  499)  found  a 
doee  related  incraaaa  in  beni^  liver 


tiiors  in  fsweie  rata  only  aad 
condadod  thet  "under  the  roadttinns  of 
the  bioassay.  the  findings  are  suggaalive 
of  the  ability  of  the  compound  to  iaduce 
benign  tumors  in  tiie  hveis  ef  I 
Osboma  hiandal  rata."  Baa 
results.  ra06H  (Ex.  9-47.  TaUeN4) 
coadudea  that  "pfelaraai  is  aat  a 
nuisance  particulate  and  is  aal  without 
toxic  afiscts."  06HA  aotee  *•! 
picloram  nniat  thsiafasa  be  added  to  dw 
list  of  substsaces  foraaeriy  behoved  to 
be  iaart  h«t  subsaquentiy  sbowa  to  be 
toxic  No  other  camasaats  on  [ 
were  suhmMcd  to  the  lukmakiag 


At  the  praeent  thaa.  hewaiai.  OSHA 
U  establisMag  9^M«r  TWA  limitt  of  10 
mg/m*  (total  particelele)  and  5  mg/m* 
(laaeiseble  fraction)  for  ptcioram.  The 
flael  rule  does  not  hidude  a  short-term 
liaitt:  to  accordanoe  with  the  policy 
described  to  Sedton  VLC17  for  shori- 
term  limile.  OSHA  has  ia»tawed  the 
evidence  aad  has  mmtodad  thet  there 
is  ao  beda  for  estoblsMiig  a  STBL  for 
piclorasik  ae  propoeed.  Tne  Agency 
coadudee  thet  theee  total  end  lespiiable 
perticaieto  tadls  wis  uriiihiilie  the 
sipiificani  risk  ef  asatorial  haaM 
impainasait  in  the  form  or  sjrstenic 
effects,  saeh  ae  hver  and  kidney 
damage,  thet  are  potantietly  essodeted 
with  exposure  to  iMe  substance  at 
higher  levels.  OSHA  intandO  to  aMxdtor 
the  health  aiiscU  Htoratuse  oa  pidotam 
In  thefoture. 
PLASTER  OF  PARIS 

CAft  777»-ta-ac  OMaricd  Mfaariac  CaOa 
HS.ttm.ian 

QSHA's  former  Z-9  table  listed  an  0- 
hour  TWA  expeaura  Uaiii  of  15  mg/m* 
(total  particulata)  for  Plaster  of  Parte. 
The  AOCIH  has  a  lO-mg/m'  TWA  for 
Plaatet  of  Paria.  Boeasurad  aa  total  dust, 
and  this  is  the  limit  that  was  proposed. 
The  final  rule  retains  IS  mg/m'  aa  the  8- 
hour  TWA  PEL  for  the  totd  particulate 
of  Plaster  of  Paris:  the  5-am/m*  limit  for 
the  respitabla  fradion  is  also  retained. 
Plaster  of  Paris  is  a  fine,  white  powder. 

Where  occapational  expoaarea  to 
Plaster  of  Paria  have  bean  Ihailed  no 
toxic  eflads  or  o«paic  diseases  of  the 
lungs  have  eocaned.  Exposure  to 
excessive  levels  ef  dust  to  the 
workplace  amy  result  to  ledaoad 
vlsibiUty  or  to^sy  to  tlw  sida  er  SMMOus 
membranes  fcam  the  dud  itself,  er  hi 
damage  to  tha  sUa  faaai  the  rigeroaa 
skin-rJesadag  procadurea  esquired  to 
remove  the  dust  (ACCIH  1999/Ex.  l-^\. 
Only  NIOSH  omnmaatad  oa  thto 
subeteaca;  NIOSH  statod  that  M  had  aot 
substantivaly  tevtowed  the  eflads  of 
Plader  of  Paria  expoeure  (Ex.  ( 
TabfoN4). 


OSHA  ia  retaining  bath  die  O^oor 
TWA  of  IS  mg/m*  (total  particulate) 
and  iie  8-hour  TWA  PEL  of  5  mg/m* 
(reepicabfo  perticalet^  for  Pleetor  of 
Paris.  IW  Afsncy  fonrhidaa  that 
limito  wdl  prated  agatoet  Ih 
risks  of  skhi.  eye.  sod  olhsr  facaa  ef 
physical  irritation. 
PORTUVNDCEMENT 


CAS:  68907-15-1:  Chemical  Fonnula:  None 
KS.Nat3S3 

OSHA  formerly  bed  e  Itorit  of  B9 
mppd  (apprexiasately  IS  a^/i**)  hir 
Pbrtlwid  OHsaat  oeatainiiv  leaa  dna  1 
percent  cnrdaHiae  siltea.  Tte  ACGIH 
has  a  TLV/TWA  of  19  tog/m*  far 
Portland  cassent  as  total  dast  coataining 
less  thaa  1  peioeal  quarts.  The  proposed 
PEL  wae  10  o^/m*.  aHaaured  aa  totol 
particulata.  aad  dria  ia  dw  limit 
established  in  the  Rnal  rule:  the  S-mg/ 
m*  respirabts  fractian  hmit  is  letatoed. 
Portland  cement  refers  to  a  daaa  of 
hydrauKc  cements  that  ere  odorless  yay 
powders  containing  lesa  than  1  perceat 
crystalline  stbca.  Rortland  ceatent  is 
insoloble  to  water  and  contains  tri-  and 
dicaldam  silicate,  to  addition  to  varying 
amoanta  or  ahiaaae.  tricaKium 
aluminate.  and  itoB  oxide. 

Intra  peritoneal  tojection  of  Portland 
cement  to  guinea  pigs  prodooed  an 
absorptive  reaction,  wrrich  is  en  effect 
typical  of  toert  particalates.  Portland 
cement  is  eventaaDy  etenineted  Ihim  the 
tissoe  and  is  geiieially  not  considered 
harmfd  when  ingested  (Miller  and 
Sayers  10«l/Ex.  1-505). 

In  a  study  of  industrial  exposures. 
Gardner  and  associates  (1939/Ex.  1-50B) 
found  no  evidence  of  Portland-cement- 
related  pneumoconiosis  in  ZJZ78  workers 
who  had  been  heavily  exposed  to  this 
substance  for  prolonged  periods  of  time 
(Gardner.  Durkan.  BrumfieL  and 
Sampson  1939/Ex.  1-580).  Conflicting 
reports  of  pneumoconiosis  (Parmeggiani 
1951.  as  dted  to  AOCIH  1998/Ex.  1-3.  p. 
494:  Piosperi  mid  Barsi  1967/Ex.  1-1093) 
are  attributed  to  the  presence  of  silics  in 
the  inhaled  dust  rather  than  to  exposure 
to  Portland  cement  itadf  (ACGIH  1998/ 
Ex.  1-3.  pc  401).  Cement  dermatitis  does 
occur  among  exposed  workers,  however, 
as  s  consequeaoe  of  tha  alkaltoe, 
abrasive,  and  hygroscopic  properties  of 
the  wet  cement,  which  cause  irritattoa 
of  the  skto  (SchuMrtz.  Tulipan.  and 
Birmini^am  1967a/Ex.  1-1199).  NIOSH. 
the  only  commenteron  thia  sobstance. 
reported  that  U  haa  not  thoroughly 
reviewed  the  heelth  effeds  for  Portland 
cement  (Ex.  9-17.  Table  N4). 

OSHA  is  estabUaldng  94Hnr  TW A 
PELS  of  19  a^si*  (total  parttootote)  aad 
5  a«/m*  (leapirafale  fradtoa)  far 


percent  quartz.  The  Agency  concludes 
that  these  Umits  will  protect  workers 
against  the  significant  risks  associated 
with  on-the-job  exposures  to  Portland 
cement  dust.  These  risks  include  eye, 
skin,  and  mucous  membrane  irritation, 
and  may  indude  more  severe 
respiratory  effects,  all  of  which 
constitute  material  health  impairments. 
In  addition,  revising  the  total  particulate 
limit  to  10  mg/m*  as  an  8-hour  TWA 
will  simplify  employee  exposure 
monitoring  for  Portland  cement  since 
gravimetric  rather  than  impinger 
methods  can  then  be  used. 
ROUGE 

CAS:  None:  Chemical  Fonnula:  None 
tiS.  No.  1351 

OSHA  formeriy  had  no  speciflc  limit 
for  rouge  but  regulated  this  substance 
under  die  Agency's  generic  total 
particulate  standard  of  15  mg/m*  as  an 
8-hour  TWA.  The  ACGIH  has  an  8-hour 
TWA  limit  of  10  mg/m*  for  rouge  as 
total  dust  containing  less  than  1  percent 
quartz,  and  this  is  the  limit  that  was 
proposed.  The  final  rule  establishes  10 
mg/m*  as  the  8-hour  TWA  PEL  for  the 
total  particulate  of  rouge  and  retains  the 
5-mg/m*  8-hour  TWA  for  the  respirable 
fraction  of  rouge  dust  Rouge  is  a  high- 
grade  red  pigment  composed  mainly  of 
ferric  oxidie.  that  is  used  as  a  polishing 
agent  for  glass,  Jewelry,  etc 

NIOSH  (Ex.  8-47.  Table  N4)  believes 
that  exposure  to  rouge  should  be 
reduced  to  levels  below  10  mg/m*  on 
the  basis  of  evidence  showing  that 
exposure  to  hematite  dust  (ferric  oxide) 
increased  the  risk  of  lung  cancer  to 
hematite  mtoers.  According  to  NI091. 
this  human  evidence  is  consistent  with 
the  resulta  of  two  recent  animal  stodies: 
Warshawsky.  Bingham,  and  Niemeier 
(1984  as  dted  to  Ex.  8-47),  which 
showed  that  totratracheal 
admtoistrations  of  ferric  oxide  and 
exposure  to  benzo(a)pyTene  (BaP) 
"enhances  the  metabolic  activation  of 
BaP";  and  Niemeier,  Mulligan,  and 
Rowland  (1998,  as  dted  to  Ex.  8-47), 
who  found  that  ferric  oxide  has  co- 
cardnogenic  potential.  OSHA  shares 
NlOSIfs  concern  about  rouge's 
cardnogenidty  and  intends  to  monitor 
toxicol  ogical  developmento  dosely  to 
the  fonue  to  determtoe  whether  further 
reduction  to  the  PEL  is  warranted.  No 
other  commento  on  rouge  were  received. 

to  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  of  10  mg/m*  for  the  total 
particulate  of  rouge  and  is  retaming  5 
mg/m*  as  an  8-hour  TWA  for  the 
respirable  fraction.  OSHA  condudes 
that  these  limits  will  protect  workers 
from  the  significant  health  risks 
assodated  with  workplace  exposure  to 
higher.levels  of  rouge.  These  effecte 


include  eye,  nose,  and  upp<?r  respiratory 
irritation  and,  perhaps,  other  more 
serious  chronic  diseases,  all  of  which 
constitute  material  health  impairments 
within  the  meaning  of  the  Act 
SILICON 

CAS:  7440-21-3;  Chemical  Fonnula:  Si 
H.S.  No.  1350 

OSHA's  former  Z  tables  had  no 
specific  limit  for  silicon;  however, 
silicon  was  formerly  regulated  under 
OSHA's  generic  particulate  limits  of  15 
mg/m*  TWA  (total  particulate)  and  5 
mg/m*  (respirable  fraction).  Hie  ACGIH 
has  a  10-mg/m*  6-hour  TWA  for  silicon, 
measured  as  total  dust  The  proposed 
total  particulate  PEL  for  silicon  was  10 
mg/m*  as  an  8-hour  TWA,  and  this  limit 
is  established  m  the  final  nde;  the  S-mg/ 
m*  respirable  fraction  Umit  is  retamed. 
SiUcon  is  a  black  to  gray,  lustrous, 
needle-like  crystal  that  is  used  to  the 
manufacture  of  semiconductors: 

The  evidence  of  silicon's  toxicity  m 
animals  is  conflicting.  An  early  study  by 
McCord.  Fredrick,  and  Stolz  (1837/Ex. 
1-640)  reported  no  response  to  gumea 
pigs  and  rate  tojeded  mtraperitoneally 
with  sihcon.  A  more  recent  stody 
(Schepers  1971 /Ex.  1-570)  demonstrated 
pulmonary  lesions  to  rabbits 
administered  an  totratracheal  dose  of  25 
mg  sihcon  dust  NIOSH  (Ex.  8-47.  Table 
N4)  has  not  throughly  reviewed  the 
health  effeds  evidence  for  silicoa  and 
no  other  commente  on  siUcon  were 
submitted  to  the  record. 

to  the  final  nde.  OSHA  is  establishing 
an  8-hour  TWA  limit  of  10  mg/m*  (total 
particulate)  for  siUcon  and  retetoing  the 
5-mg/m*  (respirable  fraction)  limit  The 
Agency  condudes  that  these  limita  will 
reduce  the  significant  health  risks 
potentially  assodated  with  exposure  to 
this  substance  at  higher  levels.  These 
risks  toclude  eye,  skin,  mucous 
membrane  and  other  forms  of  physical 
irritation  and  may  todude  chronic 
respiratory  effects.  OSHA  finds  that 
these  effects  constitute  material  health 
impairmenta. 
SOJCON  CARBIDE 

CAS:  400-21-2:  Chemical  Formula:  SiC 
H.S.  No.  1360 

OSHA  formerly  regulated  siUcon 
carbide  under  ita  generic  15-mg/m*  total 
particulate  limit  "Hie  ACGIH  has  a  10- 
mg/m*  6-hour  TWA  limit  measured  as 
total  dust  The  proposed  total 
particulate  PEL  for  silicon  carbide  was 
10  mg/m*.  and  the  final  rule 
promulgates  this  limit  and  retains  the  5- 
mg/m*  respirable  fivction  limit  for 
siUcon  carbide,  which  is  a  green  to  blue- 
black  irridescent  crystal. 

An  animal  study  (Gardner  1923/Ex.  1- 
737  showed  that  although  exposure  to 


siUcon  carbide  alone  produced  no 
fibrosis  of  the  lungs,  exposure  of  guinea 
pigs  infected  with  tuberculosis  to  silicon 
carbide  (six  hours/day.  Hve  days/week 
for  one  year)  aggravated  pulmonary 
toberculosis  to  the  extent  that  extensive 
fibrosis  occurred.  Gmnea  pigs  exposed 
to  silicon  carbide  dust  and  tofected  with 
the  tubercle  bacteria  developed 
tuberculopneumoconiotic  lesions  (Gross. 
Westrick,  and  McNemey  1959/Ex.  1- 
607).  MiUer  and  Sayers  (1941/Ex.  1-595) 
observed  that  siUcon  carbide  dust 
administered  by  intraperitoneal 
tojection  to  guinea  pigs  produced  no 
reaction. 

Bruusgaard  (1949/Ex.  1-1143)  found 
that  X-rays  of  10  out  of  32  workers 
exposed  to  average  levels  of  34  mppcf  of 
siUcon  carbide  for  15  years  or  more 
demonstrated  pulmonary  changes:  these 
10  workers  were  also  toberculin- 
positive.  MiUer,  Davis,  Goldman,  and 
Wyatts  (19S3/EX.  1-40)  described  three 
cases  of  pulmonary  reactions  and 
hyperglobtoemia  to  tungsten  carbide 
todustry  workers:  these  authors 
conduded  that  exposure  to  siUcon 
carbide  was  not  a  hazard  unless  the 
exposed  workers  already  had 
pulmonary  toberculosis.  NIOSH  (Ex.  8- 
47.  Table  N4)  has  not  reviewed  the 
health  effecte  Uterature  for  siUcon 
carbide  to  depth.  No  other  commento  on 
this  substance  were  submitted. 

to  the  final  rule.  OSHA  is  estabUshing 
a  10-mg/m*  TWA  total  particulate  Umit 
for  siUcon  carbide  and  retaining  the  5- 
mg/m*  TWA  respirable  fraction  limit. 
The  Agency  concludes  that  these  limita 
wiU  protect  workers  from  the  significant 
risk  of  material  health  impairment  to  the 
form  of  the  physical  irritation  that  is 
associated  «vith  exposure  to  this 
particidate. 
STARCH 

CAS:  9005-25-6:  Chemical  Fonnula: 

(C.H.A). 
H.S.  No.  1360 

The  former  OSHA  limit  for  starch  was 
15  mg/m*  as  an  8-hour  TWA.  the 
Agency's  generic  limit  for  aU 
particulates.  The  ACGIH  has  a  TLV- 
TWA  of  10  mg/m*  for  starch  as  total 
dust  that  contains  no  asbestos  and  less 
than  1  percent  crystalUne  siUca.  The 
proposed  total  particulate  PEL  was  10 
mg/m*:  however,  to  the  final  rule. 
OSHA  is  retaining  a  total  particulate 
limit  of  15  mg/m*  for  stardi.  Starch  is  a 
white,  odoriess  powder. 

Exposure  to  high  concentrations  of 
starch  dust  may  result  to  impaired 
vision,  or  may  cause  tojury  to  the 
mucous  membranes  or  skin,  tojury  may 
also  result  from  the  vigorous  skto- 
deansing  procedures  necessary  for  the 
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complels  rsaoval  of  ttarch  CAOCM 
IflM/BiL  V^  NKXH.  Iha  oaly 
caaaHalsr  oa  Marcfa.  has  not 
•ubalanthFaiy  isyitwad  tts  health  efltcts 
(Ex.  S-47.  Table  N4). 

06HA  Is  relaialiit  botfi  the  S-hour 
TWA  total  partcoials  PBL  of  15  nt/n* 
aad  the  S-atf/m*  retp<rsbte  particulate 
limit  for  atardi.  The  Agency  conclude* 
that  these  Moiits  wifl  control  the 
significant  risk  of  eye.  skin,  snd  other 
physical  irrttation  that  may  result  from 
exposure  to  high  leveh  of  starch  in  the 
workplsce. 

SUCROSE 

CAS:  sr-M-t:  ChMnlcal  PocnuU:  CiHaOii 
H.8.  Na  t37i« 


The  focnr  06HA  S-koor  TWA  Unit 
for  sucrose  was  15  aig/ra*  aa  total 
particulate,  the  Afsncy's  generic  haiH 
for  all  particulatsa.  The  AOCIH  inchidss 
sucrose  in  Its  pouyiag  of  parUculatss 
that  "do  aot  prodaoe  siynlBcattt  osfsnic 
disease  or  toxic  sflset  srhan  expoaares 
■re  kspt  onder  isasoashin  canbal" 
(ACCIH  I9n/BJL  wa)  snd  has  s  TLV- 
TWA  lintt  ol  10  ng/a*  for  i 
total  particalato  coatainiag  no  < 
snd  less  than  1  percent  qaarts;  this  la 
also  the  limit  OSHA  pio|>osad  for  thts 
substancs.  Ths  Inal  rats,  hoare^ei. 
reUins  tks  15-«t/ni*  total  particalate 
and  the  O^sg/a*  leapirahk  fracttoa 
TWA  limits  for  saoosa.  addch  is  found 
in  the  form  of  whMa  crystals. 

Bxposars  to  saicass  Isvab  of  sauoss 
dust  can  caass  akla  and  aye  initatian. 
interfertaca  with  vision,  and  dlstrsction 
froai  the  task  st  hand. 

OSHA  is  rotafaiii«  ths  O^Mar  total 
particalato  TWA  el  IS  a«/ai>  for 
sucrose  snd  Is  also  letsiniwg  the  5-ng/ 
m*  resplreble  fraction  limit.  The  Agency 
concludes  that  these  limits  protect 
sxposed  workers  sgainst  this  signllcant 
risk  of  physical  initotton. 
TEMEPIIOS 


CA&  338;Mie-a: 

PA 
HJ.Nal3n 


ChMHlcal  Fonmtia:  CM>M}b 


The  former  OSHA  Z  tables  had  no 
spsciflc  nmit  for  exposure  to  tonepnos. 
s  choMasstsrsss  inhibHing  hwectidde. 
Tsmspbos  was  fonssriy  lagalatoo  ander 
OSHA's  gsaeric  perticalato  Rnit  of  15 
mg/a*.  Tlw  AOOH  \kait  Is  10  SM/m* 
(total  dust)  as  an  O^wur  TWA.  The 
propossd  PBL  aws  10  at/"**  (total 
parHcalale).  and  iMs  Is  the  liarit 
promulgated  in  the  final  rale:  the  S-ng/ 
m*  llatt  for  lae  rssptraols  fracttoo  ef 
temephos  dust  la  Mtaiaad  NIOSH  (Bx. 
ft-«7.  Table  M«)  coaaua  with  the 
selectton  of  Ikass  PBLa.  TMaoplns  nay 
be  a  white  ciystalMaa  saMd  or  a  viscous 
brown  bqiiid 


tn  rata  aad  nlos.  tamephos  has  an 
scuts  oral  LDU  of  400  ag/kg  or  greater. 
Various  anhaal  spsdss  tolerated  doses 
of  10  ag/kg  artthout  clinical  effect  and  1 
mg/kg  adthout  sibct  oa  chohnestsrase 
activity  (Gsines.  Kimbrough.  snd  LswfS 
10e7/Ex  1-553).  Laws.  Morales.  Hayes, 
snd  Joseph  (10e7/Ex.  1-602)  reveslsd 
thst  human  volunteers  consuming  oral 
doses  or  tamephos  st  levels  of  either  256 
mg/man/day  roc  five  days  or  64  mg/ 
msn/day  for  four  areeks  evidenced  do 
detectebta  effecta  on  erythrocyte  or 
plasma  cholinastsrssa  levels.  Murphy 
and  Chaever  (1072/Bx.  1-507)  reported 
thst  1  mg  of  temephos  per  liter  of 
drinking  water  produces  no  effect  These 
authors  found  that  rat  Bver 
carboxylestsrssss  arere  st  lesst  SO  times 
more  sensitive  to  inhibition  from 
temepnos  thsn  were  rst  choiinesterases. 
Assuming  thst  human  liver 
caiboxylsitersssa  are  proportionately 
more  sensitive  than  chotinesterases.  it  is 
estimated  that  significant  inhibition  of 
these  carboxylestsrssss  could  occur  as 
s  result  of  consuming  2  liters  of  drinking 
wster  containing  1  ib«/L  of  temephos. 
Although  nonspsciflc  liver 
carboxylesterass  is  not  critical  for 
normal  physiologic  function,  adverse 
effecta  on  this  ens]rme  could  incieese 
the  sascsptlbility  of  exposed  individusis 
to  chsmicals  vid  drugs  thst  contain 
carboxylesterass  linlogss  (ACCIH 
1900/Bk.  1-3.  p.  567). 

Ths  ACGIH  derived  ita  Ufflit  of  10  mg/ 
m*  TWA  for  temephee  fh>m  sindfes  of 
maiathion.  arhich  has  an  acute  LDu  of 
2100  mg/kg  in  rats,  or  roughly  oneself 
that  of  temepnos.  Because  humans 
tolerate  10  ang/day  oral  doses  of 
nuualMaB  antaoat  elVscta  on  Mood 
choltnsstarsss  levels,  the  AOCIH 
believes  the  lOHOg/m*  Urait  is 
sppropriata  for  temephos  (ACCIH  1000/ 
Ex.  1-3.  p.  567). 

OSHA  agrses  with  die  ACGDf  s 
rsssoning  In  this  msttar  and  is 
establislibig  Haita  in  the  final  rule  of  10 
mg/m*  (total  perticalato)  and  5  mg/m* 
(respirsble  fraction)  for  temephos.  The 
Agency  concludes  that  thess  liraito  arill 
protect  worksfs  from  ths  sipiificant  risk 
of  cholinesterase  inhibition  snd 
rsduction  in  carboxylestersse  scdvity. 
arhich  togsther  oonstitute  material 
health  impaimanta  aritUn  the  meaning 
of  the  Act  and  are  potentially  associsted 
arith  exposure  to  this  substancs. 
4.4'-TH10BU  |a>TBBT-BUTLY-»€RB80L) 

CAS:  9B-W-S:  Chasrical  Ponsak:  C«»WO»S 
H.&f4o.lMI 

OSHA  forasrly  regulstsd  4.r-thioMs 
undsr  the  Agency's  gansric  total 
particulate  limit  of  15  Bg/m*TWA.  The 
ACCm  limit  is  10  Big/m*  as  sn  O^HMtf 
TWA.  the  limH  established  by  the 


ACCH  for  all  of  ths  naiaance  dasts. 
OSHA  proposed  s  10-mg/m*totsl 
particulate  TWA  limit  and  a  5-mg/m* 
respirable  fraction  PEL  for  4.4'-  thiobis.  . 
and  these  limita  sre  established  in  the 
final  mfe.  NI06H  (Ex.  0^7.  Tsble  N4) 
concurs  with  the  selection  of  these 
limits.  4.4' -Thiobis  is  s  Hght  gray  to  taa 
poarder  arith  a  slightly  aromatic  odor. 

bi  a  30-day  stady.  rata  fed  dieta  of  500 
ppm  4.4'-thiobis  sxhibitsd  normsl  weight 
gain:  those  rats  fed  five  times  this 
amount  exhibited  enlarged  livers  snd  a 
reduced  rate  of  weight  gain  (Lefsux 
1966/Ex  1-814).  In  a  90-<iay  study 
reported  by  the  same  author,  rats  fed  50 
ppm  showed  no  toxic  effects,  but  male 
rats  fed  500  ppm  ate  and  grew  at  s 
slightly  lower  rata.  No  pethologic 
changss  arcre  observed  in  the  SOOitpn- 
dosed  rates.  A  dose  of  5  g/kg  of  4.4'- 
thiobis  proved  lethsl  to  rats,  with  the 
predominani  symptom  being 
gastroenteritis.  N106H  eras  the  only 
coBMsenter  on  Ihia  oak 


In  ths  final  rule.  OSHA  is  estabksbing 
exposure  Mnuta  of  10  mg/a*TWA  (total 
particulata)  and  5  ■«/a*TWA 
(raspiraUs  fraction)  for  ^^-Aiobis.  The 
Agency  condades  rtwt  thess  Itmita  arill 
protect  wofken  from  the  significant  risk 
of  SMtarial  health  impairment  in  the 
form  of  ejre.  skin,  and  other  physical 
irritation,  which  is  assodated  arith 
exposara  to  this  substance. 
TITANIUM  DIOXIDE 

CAS:  1940S-S7-7:  Chemical  Pormuks:  TiCb 
HANaiaOS 

OSHA's  former  PEL  for  titanium 
dioxide  was  15  mg/m* as  an  8-hour 
TWA;  this  eras  ths  Agency's  generic 
exposote  Uasit  for  particulates.  A  10-mg/ 
m'O-hoar  TWA.  measavsd  ss  total  dust 
hss  been  sstaMished  by  tbs  ACCIH 
The  Agency  proposed  FBLs  of  10  mg/m* 
(total  partkiOate)  md  5  mg/m* 
(raspirable  parlkraista)  for  titanium 
dioxide,  and  these  limita  sra  sstsblished 
in  the  fiasl  rule.  Titanium  dioxide  is  s 
white  crystalline  solid. 

MUler  snd  Sayers  (IMl/Ex  1-506) 
reported  that  intraperitoneal  injections 
of  titanium  dioxide  in  guinee  p^ 
showed  s  tendency  to  remain  in  the 
infected  tissues  but  not  to  producs  s 
proliferative  response.  A  study  by 
Grandjeen.  Tarrian.  and  Niood  fl060/Bx. 
1-030).  in  which  rata  arera  administered 
50  Big  of  titanium  dioxide 
intratracheefly.  showed  pigmented  dust 
deposita  in  the  lungs,  in  eddition. 
evidence  of  infection  sppeared  tn  the 
alveoli  of  one  rat  and  diffose  fibrosis 
was  found  in  the  hmgs  of  a  asperate  test 
snimsL  No  nodufe  formation  eras 
observed  (Grandfeea,  Turrian.  and 
Nicod  1060/Ex.  1-038).  Another  study  by 
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Dale  (1973/Ex.  1-624)  revealed 
thickening  of  the  walls  of  the  alveoli  in 
the  lungs  of  rabbita  iniected  «vith 
titanium  dioxide  dust;  however,  lungs 
had  returned  to  normal  by  three  months 
post-treatment  Feeding  studies  of  rata 
and  mice  at  doses  of  2.5  percent  or  5 
percent  titanium  dioxide  for  103  weeks 
revealed  no  signs  of  carcinogenicity  in 
either  qiedes  (National  Cancer  Institute 
(NQ)  1979d/Ex.  1-047). 

At  the  rulemaking  hearing.  NIOSH 
(Tr.  p.  3-06)  testified  that  exposure  to 
this  substance  is  associated  with  "a  risk 
of  cancer ....  The  incidence  of  tumors 
in  animals  ejqwsed  to  titanium  dioxide 
(Lee,  Trochimowicz,  and  Reinhardt  1885) 
meets  the  .  .  .  criteria  for .  .  .  [a] 
potential  occupational  carcinogen." 
Accordio^y,  NIOSH  (Ex.  8^7.  Table 
N4)  recommends  a  full  6(b)  rulemaking 
for  this  substance.  In  response  to 
NIOSH,  OSHA  notes  that  the  Agency 
intends  to  monitor  the  developing 
literature  on  titanium  dioxide  to 
determine  whether  an  additional 
reduction  in  the  PEL  is  warranted. 
NIOSH  was  the  only  commenter  on 
titanium  dioxide. 

OSHA  is  establishing  8-hour  TWAs  of 
10  mg/m*  (total  particulate)  and  5  mg/m* 
(respirable  particulate)  for  titanium 
dioxide  in  the  final  rule.  OSHA 
concludes  that  the  final  rule's  limita  will 
protect  workers  from  the  significant 
health  risks  associated  with  exposure  to 
titanium  dioxide  at  higher  levels.  These 
risks  include  material  impairments  of 
health  in  the  form  of  eye,  skin,  and  other 
physical  irritation,  and.  perhaps,  of 
carcinogenicity. 

VEGETABLE  OIL  MIST  (EXCEPT  CASTOR 
OO.  CASHEW  NUT.  OR  SIMILAR 
IRRITANT  OILS) 

CAS:  None:  Formula:  None  . 
H.S.  No.  1423 

The  former  OSHA  Z  tables  had  no 
substance-specific  limit  for  vegetable  oil 
mist  The  ACGIH  has  established  a  10- 
mg/m*  8-hour  TWA  for  all  nuisance 
particulates.  The  proposed  PEL  was  10 
mg/m*  (total  particulate)  as  an  8-hour 
TWA  and  5  mg/m*  (respirable  fraction) 
as  an  8-hour  TWA.  NIOSH  (Ex.  8-47, 
Table  N4)  concura  with  the  proposed 
limits.  In  the  final  rule.  OSHA  is 
establishing  a  15-mg/m*  total  particulate 
limit  for  vegetable  oil,  which  is  a  pale 
yellow,  oily  liquid. 

One  commenter  (Ex.  3-1080)  stated 
that  OSHA  had  not  in  the  proposal, 
demonstrated  that  vegetable  oil  mist 
presents  a  health  and  safety  hazard. 
OSHA  fiiuls  that  oil  mist  presents  the 
same  safety  and  health  hazards  as  do  all 
of  the  physical  irritants.  Occupational 
exposure  to  vegetable  oil  mist  is 
associated  with  a  variety  of  health  and 


safety  hazards,  including  interference 
with  vision;  eye  tearing,  and  skin  and 
otiier  forms  of  physical  irritation. 

OSHA  is  establishing  8-hour  TWA 
limits  of  15  mg/m*  (totai  particulate)  and 
5  mg/m*  (respirable  particulate)  for 
vegetable  oil  mist  (except  castor  oil. 
cashew  nut  or  sindlar  irritant  oils).  The 
Agency  concludes  that  these  limita 
protect  exposed  workers  against  the 
significant  risks  of  friiysical  irritation 
described  abcnre. 
ZINCSTEARATE 
CAS:  557-06-1:  Chemical  Formula: 

H.S.  No.1434 

OSHA  foraaeriy  regulated  zinc 
stearate  under  ita  generic  total 
particuate  linut  of  15  mg/m*  TWA.  The 
proposed  PEL  was  10  mg/m*  (total 
particulate),  and  the  final  rule 
promulgates  this  limit  NIO^  (Ex.  8-47. 
Table  N4)  agrees  that  this  PEL  is 
appropriate.  The  ACGIH  has 
established  an  8-hour  TWA  of  10  mg/m* 
for  zinc  stearate.  measured  as  total  dust. 
Zinc  stearate  is  a  white  hydrophobic 
powder. 

A  report  in  Folia  Medico  (Volita  and 
Noro  1957.  as  cited  in  ACGIH  1986/Ex. 
1-3,  p.  646)  documented  the  case  of  a 
worker  exposed  to  zinc  stearate  dust  for 
30  years  who  died  from  extensive 
fibrosis  of  the  lungs.  More  recent  studies 
have  revealed  incidences  of  pulmonary 
fibrosis  associated  with  encephalopathy 
that  stemmed  directly  fit>m  exposure  to 
aluminum  dust  whidi  is  frequently 
coated  with  stearic  acid  [British  Journal 
of  Industrial  Medicine  1962,  as  cited  in 
ACGIH  1986/Ex.  1-3.  p.  646);  the  ACGIH 
(1986/Ex.  1-3.  p.  646)  is  uncertain  of  the 
relevance  of  this  report  to  zinc  stearate 
exposures. 

Observations  of  long-term  woriier 
exposures  to  this  dust  in  the  rubber 
industry  revealed  no  adverse  effects  of 
exposure  (B.F.  Goodrich  Rubber 
Company,  private  communication,  as 
cited  in  the  ACGIH  1986/Ex.  1-3,  p.  646). 
NIOSH  was  the  only  commenter  on  zinc 
stearate. 

OSHA  is  establishing  a  10-mg/m* 
TWA  limit  for  this  particulate 
(measured  as  total  particulate)  and  is 
retaining  the  5-mg/m*  TWA  limit  for  the 
respirable  fraction.  The  Agency 
concludes  that  these  Umits  will  prevent 
the  significant  health  risks  associated 
with  woricplace  exposures  to  zinc 
stearate  dust  at  higher  levels.  OSHA 
finds  that  the  pulmonary  efiects 
potentially  associated  with  exposure  to 
zinc  stearate  constitute  material 
impairments  of  health  within  the 
meaning  of  the  Act. 
ZINC  OXIDE  DUST 
CAS:  1314-13-2:  Chemical  Formula:  ZnO 


H.S.  No.  1438 

OSHA  formerly  had  no  exposure  limit 
specifically  for  zinc  oxide  dust  The 
ACGIH  has  a  limit  of  10  mg/m*  as  an  8- 
hour  TWA  for  zinc  oxide,  measured  as 
total  dust  The  proposed  PEL  was  10 
mg/m*,  and  this  limit  measured  as  total 
particulate,  is  established  by  the  final 
rule.  Zinc  oxide  dust  is  a  white  or  pale 
yellow  powder. 

According  to  Turner  and  Thompson 
(1926/Ex.  1-1124),  exposure  to  finely 
divided  zinc  oxide  dust  can  produce 
symptoms  similar  to  those  for  metal 
fume  fever.  Beedcmans  and  Brown 
(1963/Ex.  1-775)  reported  that 
catalytically  active  zinc  oxide  dust  is 
more  toxic  when  treated  with  ultraviolet 
light.  Aside  from  these  considerations, 
the  ACGIH  considers  zinc  oxide  dust  to 
be  a  nuisance  dust 

Two  commento  on  zinc  oxide  were 
submitted  to  the  rulemaking  record  (Exs. 
3-673  and  3-675).  but  neither  of  these 
commento  addressed  the  health  effects 
associated  with  zinc  oxide  exposure. 
NIOSH  does  not  concur  with  these 
limita:  the  NIOSH  RELs  for  zinc  oxide 
dust  are  5  mg/m* TWA  (respirable 
fraction)  and  15  mg/m*  (total  dust)  as 
15-minute  ceilings  (Ex.  8-47,  Table  N4). 
NIOSH  believes  that  exposure  to  zinc 
oxide  dust  causes  respiratory  effects 
and  cites  Gupta.  Pandey,  Misra.  and 
Viswanathan  (1986):  Lam.  Conner. 
Rogers  et  al.  (1985):  and  NIOSH  (1975d| 
in  support  of  this  view.  OSHA  will 
monitor  developments  on  the  toxicology 
of  zinc  oxide  in  the  futiue  to  ensure  that 
the  PELs  for  this  substance  are 
protective. 

In  the  final  rule.  OSHA  is  establishing 
limits  of  10  mg/m*  TWA  (total 
particulate)  and  5  mg/m*  TWA 
(respirable  particulate)  for  zinc  oxide. 
The  Agency  concludes  that  these  limits 
will  protect  woricers  from  the  significant 
risk  of  material  health  impairment  in  the 
form  of  physical  irritation  and,  perhaps, 
of  respiratory  effects. 

Conclusions 

OSHA's  generic  B-hour  TWA 
particulate  standard  (29  CFR  1910.1000 
Table  Z-3)  was  adopted  from  the  1968 
ACGIH  TLV-TWA  of  15  ing/m*  for  total 
dust  and  5  mg/m*  for  respirable  dust  At 
the  time,  the  ACCIH  considered  the  15- 
mg/m*  value  to  be  "an  acceptable  limit 
of  good  hygienic  practice."  based  on  the 
then-prevailing  "lack  of  knowledge"  of 
any  adverse  exposure-related  effects  at 
levels  below  this  value  [Documentation 
of  the  Threshold  Limit  Values  and 
Biological  Exposure  Indices.  ACGIH 
1966/Ex.  1-13).  Shortly  after  OSHA 
adopted  the  ACCDTs  1968  limit  the 
ACGIH  revised  its  limit  downward  to  10 
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mg/in*  for  total  diwt  and  5  mg/m'  for 
rasplrable  dust.  In  jualifying  this 
raduction.  the  ACCIH  noted  that  the 
lower  levels  would  "result  in 
appreciable  improvement  of  working 
conditions  in  plants  where  the  old  limit 
of  15  mg/m*  formerly  prevailed" 
[Documentation  of  the  Threahold  Limit 
Valuea  for  Subalancet  in  Workroom 
Air.  3rd  ed..  p.  loa  ACCIH  1071). 

In  the  final  rule.  OSHA  has 
determined  that  it  is  appropriate  to  set  a 
lO-mg/m*  total  particulate  limit  for  thoe* 
particulates  demonstrated  to  have,  in 
addition  to  physical-irritant  properties, 
specific  adverse  health  effects.  Thesa 
substances  are  also  being  identifiad 
separately  in  Table  Z-l-A.  For  tha  18 
substances  in  this  section  that  are 
phjTsical  irritants  but  for  which  other 
health  effects  have  not  speciflcally  been 
identified.  OSHA  is  ratalning  tha  S-hour 


TWA  total  particulate  limit  of  IS  mg/m*. 
These  substances  are  also  separately 
identined  in  Table  Z-1-A.  For  the  group 
of  Particulates  not  otherwise  regulated 
(which  includes  all  workplace 
particulates,  both  organic  and  inorganic) 
that  is  not  separately  identiHed  in  Table 
Z-l-A.  OSHA  is  establishing  a  generic 
total  particulate  limit  of  15  mg/m*.  For 
all  of  tha  particulates  in  this  section,  the 
agency's  former  S-mg/m'TWA  limit  for 
tha  respirabla  fraction  is  being  retained 

11.  Substances  for  Which  UmiU  Are 
Based  on  Avoidance  of  Odor  Effects 

Introduction 

This  category  Includea  three 
•abatances  that  have  a  variety  of  toxic 
effects,  including  intolerable  odors:  they 
ara  grouped  together  in  this  section 
bacauaa  their  parmisaible  expoaure 
limits  ware  m(  at  lavab  that  would 


prevent  intolerable  concentrations  of 
these  odors  in  the  workplace.  OSHA  is 
retaining  its  existing  B-hour  TWA  limits 
for  the  three  substances  in  this  category: 
the  Agency  believes  that  the  PELm  for 
these  substances  provide  adequate 
prevention  against  these  odorant  effects. 
At  levels  above  those  established  by 
these  PELs.  workers  are  distracted  from 
the  task  at  hand,  may  be  more  prone  to 
accidents,  and  are  likely  to  experience 
considerable  discomfort.  OSHA  is 
retaining  its  existing  limits  for  thesa 
odorants  based  on  the  data  described 
balow.  which  provide  information  on  the 
levels  at  which  intolerable  odor  effects 
occur.  Table  Cll-1  shows  the 
substances  included  in  this  group  and 
their  former,  proposed,  and  flnal  rule 
limits,  as  well  as  their  CAS  and  HS 
numbara. 
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TABLi  Cll-1.  SubsUnces  for  Which  Liaits  Are  Based  on 
Avoidance  of  Odor  Effects 


Chaaical 


CAS  NO.    FonMT  OSHA  PEL   Proposed  PEL 


final  Kule  PLL* 


1226  Isopropyl  ether 


IOe-20-3  500  ppa  THA  500  ppa  TIM 


1314  Phtityl  ether  (vapor)  101-84-8  1  ppa  fiM 


I  PPM  ruA 


MM  ppoi  lUA 


I  DIMl  II 


1989 


UMI 


1427  Vinyl  toluene 


2S013-1S-4     100  ppa  TUA 


100  ppa  THA 


100  ppai  IIM 


*   OSHA's  TUA  liaits  are  for  8-hour  exposures,  and  OSHA's  STELs  are  for  15  ainutes  unless 
otherwise  specified. 
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DMcription  of  the  Health  Effecta 

Th*  clMmicaU  in  this  catagmy  hava 
obnoxious  odors  and  cannot  willingly  b« 
lolsratsd  by  most  workers  for  any 
pariod  of  time.  Bacausa  odor  dataction 
occurs  at  vary  low  concantrations  for 
many  of  thesa  chamicals.  OSHA's 
existing  permissible  exposure  limits 
were  sat  at  levels  below  the 
concentration  at  which  the  odor  would 
become  intolerable  to  employees. 

The  preamble  to  the  propoaed  rule  (S3 
FR  20m)  asked  conunenlers  for 
information  on  the  extent  to  which 
expoeure  to  these  odorant  chemicals 
causes  material  Impairment  oi  health. 
Several  oommenters  addressed  this 
question  (see  discussion  of  this  issue  in 
Section  V  of  this  preamble).  For 
example,  William  Prokop  of  the 
National  Renderer's  Association  (Ex.  S- 
11)  ia  of  the  opinion  that  the  variability 
in  odor  threshold  and  response  among 
individuals  makes  "the  selection  of  a 
suitable  Umit  based  on  odor 
obfectionabihty .  .  .  quite  arbitrary." 
This  comroentar  reports  that  "there  can 
be  a  hundredfold  (hfference  in  olfactory 
sensitivity"  even  within  a  group 
consisting  only  of  10  people  (Ex.  9-11,  p. 
2).  Because  of  such  inter-individual 
variability.  Mr.  Prokop  believes  that  the 
expoeure  limiu  should  not  be  set  on  the 
besis  of  intolerable  odor  (Ex.  3-11). 
OSHA  notes  that  it  is  s  longstanding 
practice  in  industrial  hygiene  to  prevent 
the  haxards  associated  with  obnoxious 
workplace  odors:  both  the  ACXilH  and 
OSHA  have  had  such  limits  for  more 
than  20  years,  in  addition,  the  levels 
selected  for  these  substancea  take  the 
variability  described  by  Mr.  Prokop  Into 
account,  because  they  are  set  at  the 
level  found  to  be  unobiectionable  by 
moat  axpoaad  individuals. 

AccondUng  to  NIOSH  (Ex.  8^7): 

|TpM  odort  snitted  by  industrial  cbenicals 
oftan  play  sn  important  role  in  occupational 
Mfety  and  liaaltk. .  .  .  Thesa  odors  may 
cauoa  undue  lieaith  concerns  among  exposed 
worliars  or  oiay  crsata  safety  baxards  Iqr 
distracting  woriers  rrom  their  tasks.  Sdtmg 
udors  in  th«  workplace  may  also  mask  the 
pmence  of  other,  morv  toxic  •ubelanoos. .  .  . 
Olfactory  fatieue  oftan  occurs  and  should  Iw 
considered  s  hmcUonal  ImpatnnenI  that  can 
raault  in  increased  worker  expooure  .  .  .  (Ex. 
S^7.  p.  41). 

OSHA  does  not  sgree  with  NIOSH  that 
these  chemicals  constitute  material 
health  impairments  in  situations  where 
odor  is  the  only  adverse  effect  at  the 
level  of  concern.  OSHA's  reasoning  on 
this  issue  is  discussed  further  in  Section 
V  of  the  preamble. 

The  following  sections  describe  the 
record  evidence  on  each  of  these 
chemicals  and  their  adverse  health 
effects  in  animals  and  humans.  Thesa 


effects,  which  range  from  nausea  to 
narcosis,  ganarally  occur  at  levels  higher 
then  the  limits  for  these  substances;  that 
is.  the  limits  for  these  substances  were 
set  to  prevent  these  more  serious  effects 
as  weU  as  obfectionable  odor  effects. 
Because  odor  effects  range  in  severity 
from  distracting  to  intolerable,  thesa 
Umits  have  been  set  below  the 
concentration  at  which  the  odor 
becomes  ob|ectionabla  enough  to  create 
a  significant  safety  risk. 
iSOPROPYLFTHER 

CA&  iaa-aD-4:  Chenteel  Pbnmla: 

(CHi)iCHOCH(C»i)i 
H.8.No.Ua6 

OSHA'S  former  limit  of  500  ppm  (S- 
bour  TWA)  is  being  retained  for 
isoprapyl  ether,  and  NIOSH  (Ex.  h-M. 
Table  Nl)  concurs  that  this  limit  is 
appropriate.  The  ACGIH  recommends  s 
TLV-TWA  of  2S0  ppm  snd  s  TLV-STEL 
of  310  ppm  for  this  Uquid.  which  has  a 
sharp,  sickly  sweet  odor  similar  to  that 
of  ether. 

Animal  studies  have  shown  that 
axpoaures  to  high  concentrations  of 
isopropyi  ether  cause  narcosis  and 
death  (Machk.  Scott,  and  Treon  iflOO/ 
Ex.  1-348).  Twenty  axpoaures  at  a  1- 
peroent  vapor  concentration  produced 
intoxication  and  depression  but  no 
significant  blood  or  organ  weight 
changes.  In  rabbits,  the  minimum  lethal 
dose  has  been  reported  to  be  5  to  0.5  g/ 
kg.  The  liquid  is  an  irritant  to  the  skin 
and  mucous  membranes  and  causes 
dermatitis  on  repeated  exposure 
(Machle,  Scott  and  Treon  1930/Ex.  1- 
348). 

Humana  exposed  for  15  minutes  to 
isopropyi  ether  concentrations  of  300 
ppm  experienced  no  overt  irritation  but 
complained  about  the  objectionable 
odor  of  isopropyi  ether  however,  eye 
and  nose  irritation  did  occur  as  s  result 
of  five-minute  exposures  to  800  ppm.  A 
15-minute  exposure  to  500  ppm  wss  not 
reported  by  volunteers  to  be  irritating 
(Silverman.  Schulte,  and  First  1946/Ex. 
1-142).  NIOSH  was  the  only  commenter 
to  the  record  on  this  substance. 

The  final  rule  retains  OSHA's  former 
limit  for  isopropyi  ether  of  500  ppm  ss 
an  8-bour  TWA.  OSHA  is  retaining  its 
former  limit  because  the  evidence 
suggests  that,  although  some  volunteers 
complained  of  the  odor  at  300  ppm.  the 
concentration  reached  800  ppm  before 
volunteers  experienced  objectionable 
effects. 

PHENYL  ETHER 

CAS:  101-84-8:  Chmnical  Formula:  (CaVhO 
H.8.Nal314 

OSHA  is  retsining  its  former  8-hour 
TWA  limit  of  1  ppm  for  phenylether,  snd 
NIOSH  (Ex.  8-«7.  Table  Nl)  supports 


this  decision.  The  ACGIH  recommends  a 
TWA-TLV  of  1  ppm  and  a  2-ppm  15- 
minute  STEL  for  phenyl  ether.  Phenyl 
ether  is  a  coloriess  liquid  or  solid  with  a 
low  volatility:  its  vapor  has  s 
disagreeable  odor. 

The  acute  oral  lethal  dose  is 
approximately  4  g/kg  for  rats  and  guinea 
pigs,  and  single  doses  of  between  1  and 
2  g/kg  administered  to  various  species 
have  shown  no  liver,  spleea  kidney, 
thyroidal,  or  gastrointestinal  toxicities  in 
surviving  animals  (Vogel.  Snyder,  and 
Schulman  ig64/Ex.  1-681).  Repeated 
inhalation  studies  in  rats,  rabbits,  and 
dogs  have  shown  that  20  exposures  to 
4A  ppm  for  Ave  days  per  week,  seven 
botus  per  day  produced  no  adverse 
effects.  Eye  and  "asal  irritation  were 
observed  in  rats  and  rabbits  exposed  at 
10  ppm  (Hefner.  Leong.  Kociba,  and 
Gehring  1075/Ex.  1-329).  Skin  and  eye 
irritation  have  been  reported  only  as  a 
result  of  prolonged  undiluted  exposures. 
There  is  no  evidence  that  skin 
absorption  presents  a  health  hazard 
(ACGIH  1988/Ex.  1-3,  p.  475).  The 
primary  complaints  associated  with 
human  exposures  to  phenyl  ether  vapor 
are  of  disagreeable  odor  and  occasional 
nausea  (Hake  and  Rowe  1963b.  as  cited 
in  ACGIH  19e6/Ex.  1-3,  p.  475).  NIOSH 
was  the  only  commenter  on  this 
substance. 

OSHA  is  retaining  its  former  TWA 
limit  of  1  ppm  for  phenyl  ether  the 
Agency  finds  insufficient  evidence  to 
support  the  adoption  of  a  STEL  to 
complement  the  TWA. 

VINYL  TOLUENE 

CAS:  25013-15-4:  Chemical  Formula: 

CHiCai.CH>CH. 
H.S.Nal427 

OSHA  is  retaining  its  limit  of  100  ppm 
(8-hour  TWA)  for  vinyl  toluene.  NIOSH 
(Ex.  8-47.  Table  Nl)  concurs  with  the 
retention  of  this  limit.  The  ACGIH 
recommends  a  TWA  of  50  ppm  with  a 
100-ppm  short-term  exposure  limit.  Vinyl 
toluene  is  s  coloriess  liquid  with  a 
strong,  disagreeable  odor. 

Wolf,  Rowe.  McCollister  et  al.  (1056/ 
Ex.  1-404)  noted  fatty  degeneration  of 
the  liver  and  an  increase  in  kidney  and 
liver  weights  in  rats,  guinea  pigs, 
rabbits,  and  monkeys  subjected  to 
approximately  100  seven-  to  eight-hour 
exposures  to  vinyl  toluene  at  1250  ppm. 
Some  deaths  occurred  among  the  rats  in 
this  group.  Animals  exposed  to  vinyl 
toluene  at  600  ppm  appeared  normal  and 
showed  no  blood  or  urine  abnormalities. 
no  gross  or  microscopic  tissue  changes, 
and  no  changes  in  growth  rate  or  organ 
weight  (Wolf,  Rowe.  McCollister  et  al. 
1956/Ex.  1-404). 


Human  volunteers  reported  eye  and 
nose  irritation  at  400  ppm  and 
objectionable  odor  at  300  ppm.  At  SO 
ppm.  the  odor  of  vinyl  toluene  was 
detectable,  but  no  irritation  was 
experienced  and  the  odor  was  not 
intolerable  (ACGIH  1986/Ex.  1-3.  p. 
630).  NIOSH  was  the  only  commenter  on 
this  substance. 

OSHA  is  retaining  its  8-hour  TWA 
limit  of  100  ppm  for  vinyl  toluene:  the 
Agency  fmds  that  this  level  protects 
woikers  against  the  signiflcant  risk  of 
intolerable  odor  and  irritation  caused  by 
vinyl  tohiene  exposures  in  the 
workplace.  The  Agency  has  found  no 
health  evidence  to  suggest  that  a  short- 
term  limit  is  necessary,  and  the  final 


rule  accordingly  does  not  contain  a 
STEL  for  vinyl  toluene. 

12.  Substances  for  Which  Limits  are 
Based  <m  Analogy  to  Related 
Substances 

Introduction 

OSMA.  is  establishing  limits  for  73 
substances  on  the  basis  of  their 
toxicologic  and  structural  similarities  to 
other  chemical  substances  that  create 
significant  risks  of  systemic  toxicity, 
ooilar  effects,  kidney  or  liver  damage, 
and  other  simil^y  adverse  health 
effects.  For  46  of  these  substances. 
OSHA  has  not  previously  had  Z-table 
limits.  Fot  an  additional  11  substances. 


OSHA  is  reducing  the  8-hour  TWA  limit, 
and  in  13  cases,  the  Agency  is  retaining 
its  8-hour  limit  and  adding  a  STEL  to 
supplement  the  TWA.  OSHA  is  deleting 
the  8-hour  TWA  limit  and  adding  a 
ceiling  in  the  case  of  acetic  anhydride 
and  deleting  a  ceiling  limit  and  adding 
an  8-hour  TWA  for  another  substance. 
For  one  substance.  OSHA  proposed  a 
reduction  in  the  TWA  PEL,  but  after 
careful  review  of  the  scientific  evidence 
and  rulemaking  record,  the  Agency  has 
decided  to  retain  the  existing  limit 
Table  C12-1  shows  these  substances, 
their  CAS  and  HS  numbers,  and  their 
former,  proposed,  and  final  rule  limits. 

SH±Sn  COM  4S1S-! 
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TMU  CI2-I.    Subsuncts  for  yhicli  Liaits  Art  bsad  on  AMiogy  to  KtUttd  ^ubstMcts 


N.S. 
ChMtcal 


1003  Acotic  Ml^ydrido 

1009  Acrylic  acid 

lOIS  Aliainua  (alKyls) 

lOlt  Alifliima  (solublt 
salts) 

1040  Boron  tribroaiOt 


CAS  No. 


F 


IOt-24-7  S  pga  TIM 


7f-tO-7 


7429-90-5 


7429-90-5 


10294-33-4 


Propoiad 


10  ppa  rUA 


Final  iiwla 


5  ppa  Coiling         Sppa  Ceiling 


10  Pin  rUA.  Skin 


2  t%/W?  TUA  2  ag/to^  TM 


2  agAB^  TUA  2  ag/a^  lUA 


Ippa  Coiling  I  p^a  tailing 
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TABU  CI2-I.    Substances  for  Miidi  Liaits  Art  Based  on  Analogy  to  fteiateo  :»ut>stances  (lontinued) 


H.S.  Mater/ 
Ctaaical 


CAS  No. 


Foraer 
PEL 


109B  Cobalt  carbonyl.  as  Co   10210-6B-1 

1099  Cobalt  hydrocarbonyl,    16942-03-8 
as  Co 


1118  OiazinoN 


1121  1J-0ictiloro-1-«itro- 
ethane 


333-41-5 


Propos«d 
PCL 


Final  Kui« 
PtL* 


0. 1  ag/a  ruA    0. 1  ag/a  TUA 


3  3 

O.lag/la    TIM         0.1  ag/a    fUA 


O.lagAi    TUA.       0.1  ag/a    TUA. 


SkiN 


594-72-9         10  ppa  Ceiling         2  pfai  TIM 


Skin 


2  ppa  TUA 


1043  Broaine  penUfluoride  778»-30-2 


0.1  pan  TUA 


1048  n-Butyl  acrylate 


1055  o-sec-Butylpbenol 


1059  Calctua  hydroxide 


1060  CalciuB  oxide 


141-32-2 


89-72-5 


I305-S2-0 


10  ppa  TUA 


0.1  ppa  ruA 


10  ppa  TUA 


1305-78-8    5  agAi'  TIM 


5  ppa  TUA,  Skin  5  ppa  TUA.  Skin 


5  ag/a^  TUA     5  ag/a^  ruA 


2  agAa^  TUA     5  ag/a^  HM 


1125  p-Oiciilorobenzene 

1128  Oidilonanno- 
fluoroaethane 

1135  Diethyl  ketone 

1138  Oiethylene  triaaine 


106-48-7    75  ppa  TUA 


96-22-0 


111.40-0 


75  ppa  TUA      75  ppa  lUA 
no  ppa  STCL     110  ppa  SrtL 


75-43-4    1000  ppa  TUA      10  ppa  TIM 


10  ppa  TUA 


200  ppa  rVM     200  ppa  llM 


1  ppa  rUA,  Skin   I  ppa  11 


1074  Carbonyl  flitoride 

1075  Catechol 

1081  1-Chloro-l-nitro- 
propane 


353-50-4 


120-80-9 


600-25-9    20  ppa  TIM 


2  ppa  TUA 
5  ppa  SICI 

5  ppa  ruA 

2  ppa  TUA 


2  ppa  lUA 
b  ppa  ^ILI 

5  ppa  IHA,  'jkin 

2  ppa  lUA 


1148  Oipropyl  ketone 

llSOOiquat 

1152  OisulFoton 


123-19-3 


85-00-7 


298-04-4 


50  ppa  rUA 


SO  ppa  lUA 


0.5  ag/a  TuA    O.S  wy/a''  lUA 


0.1  ag/a^  TUA    0.1  mg/a^  lUA. 
Skin 


UMI 
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TMU  CI2-1.    S«bstMCM  for  MRtcH  Ltalu  Ar*  tM«d  on  AiMlegy  to  MiUtod  SubsUncts  (contlnutd) 


M.S.  ■Mfttr/ 
CkMrtcal 


nS4  OUInyl 
llSi  EndOMlfM 

lltl  FOiWfOS 

\\U  FOTMBidt 


llil6M«MlMiUtr«. 
Iiydrfdi 

1212  IndMo 

1214  lodofom 

1219  Isobutyl  «lcolwl 

1220  Isooctyl  «lcoliol 
I22f  n-lsopropylMtliii 
1231  totant 

1244  NitlMcrync  acid 


OS  Mo. 


tO»-S7-i 


1lS-2»-7 


7S-U-I 

77tt-«S-2 

1S-13-4 
7S-47^ 


2if52-2l-4 


7M-S2-S 


HI 


4U-S1-4         O.S  poa  TIM 


79-41- 


Proposad 


FiMi  Rula 


to  ppM  TIM 


10  (ipM  IIM 


O.laaAa'riM.        O.tsB/n^riM. 


SktN 


Skin 


0.1  w%h?  TVM,        0.1  m%h?  \m. 


Skia 


Skin 


20  ppa  TIM  20  ppn  nM 

30  ppa  SrCL  30  OM  ^TEL 


0.2  ppa  nM  0.2  pfM  rw 


10  ppa  TM 


10  ppa  riM 


O.i  ppn  rUA  O.t  ppM  IM 


7t-«3.1  lOOppaTW  SOppaflM  SOpfMliM 


SO  ppa  riM.  «tkin  SO  ppa  rM.  Skin 

2  ppM  HM.  Skin  ^  p^M  luA.  Skin 

0.5  ppa  lUA  0.5  ppH  ItM 

1.5  ppa  SILL  1.5  pf»  sriL 


20  p^  IIM 
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lABLE  C12-I.    Substances  for  Uhich  Liaiits  Are  Based  on  Analogy  to  Related  Substances  (continueii) 


H.S.  Nuabcr/ 
ChMical 


CAS  No. 


Fonwr 
PEL 


Proposed 
PEL 


Final  Rule 
PEL* 


1241  4-nethoxyphenol 

1250  Netliyl  acetylene- 

propadiene  Mixture 

1256  nethyl  deneton 


1257  nethyl  ethyl  ketone 

peroxide 

1258  Nethyl  fonnite 


1259  nethyl  iodide 


1262  nethyl  isopropyl 
ketone 

1265  nethyl  parathion 


150-76-5 


8022-00-2 


1338-23-4 


1260  nethyl  isoMVl  ketone     110-12-3 


563-80-4 


298-00-0 


1000  PPM  fUA 


101-31-3    100  PPM  TUA 


74-88-4    5  ppM  TUA. 
Skin 


5  wqh?  TUA     5  a%hk    f  UA 


1000  ppM  TUA     1000  p|»  TUA 
1250  PPM  STEL    1250  ppM  STEL 


0.5  MgAi^  TUA.    O.Sng/n  TUA. 


Skin 


Skin 


0.2  PPM  Ceiling   0.7  ppM  Ceiling 


100  PPM  TUA      100  PIM  TUA 
ISO  PPM  STEL     ISO  PPM  STCL 

2  PPM  TUA,  Skin   2  ppM  TUA.  Skin 


50  ppM  TUA 


SO  ppm  lUA 


200  PPM  TUA      200  p|M  TUA 


3  3 

0.2  Mg/M  TUA.    0.2  Mg/M  lUA 


Skin 


Skin 


2U  PPM  lUA,  '..tiin 


BEST  COPY  AVAILABLE 


mt 
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Jtmjt 

C12- 

1.    S«ibst«ncts  for  UHtcli  Ltalts  Art  testd 

on  Analogy  to  Ralatad  V'Os 

Uncts  (continued) 

N.S.  MlM 
CftMiMl 

fr/ 

■                                      CAS  NO. 

foiwmr 
KL 

Propostd 
KL 

ni* 

12M  NitliylcyclolWHana 


l06<4?-2  SOOppRlUA  400p^nM  400pf«U 


1271  2-llttfiylcyclapanta-  1210»-13-3 

tf1a«yl  Nr  trtcartonyl, 
as  Hi 


1279  ftoaocrotophos 


1291  NorphoMna 


1291  Nitric  acid 


1291  H**troaNlll«e 


'292  Nitrotolu 

a« 

»-lsowr 

•-Isonar 

p-lMaar 

1293  Honan* 

1299  OMllc  at. 

Id 

9923-22-4 


100-01-9 


111-94-2 


0.2  ae/Mi    TUA.  0.2  tq/m    lUA. 


SklN 


Skia 


0.2S  ■gAa^TUA  0.25  ag/a^  riM 


110-91-9  ZOp^HM.  20pp8iniA  20ppnruA 

SklN  30  9fm  STEL.  Skin    30  ppa  ^rti.  tkkia 


7997-37-2 


2pfMnM 

2PINITUA 

2  PPN  TMA 

<    ' 

4  fm  STCL 

4  9fm  ^tLL 

(■B/to^  ruA. 

3  «BM^  lUA. 

3  ag/a^  itM. 

Skin 

Skia 

SktN 

99-72-2:        S  ppa  HiA,  Skia    2  ppa  lUA.  Skin       i  ppa  iUA.  .Aia 
99-99-0 


200  pfM  rUA  2U0  p(Mi  IliA 


l44-«2-l  1*1^' 


I    IUA  I  ag/i 


a     TUA 


2  ay/a    :>ILI 


I 


>»^ik    i*A 
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TA9LE  C12-1.    Sabstaacts  for  Whtdi  Llaits  Art  9asad  on  Analogy  to  RtUted  Substancck  (continued) 


H.S.  Niaibtr/ 
ClMaical 


CAS  No. 


1320  Ptwsdrin  (HtvinpHos) 


1323  Phosphorus 

oxychloridt 

1324  Phosphorus 

ptntasulflde 

1326  PhthaHc  anhydridt 

1335  Propargyl  alcohol 

1336  Propionic  acid 

1338  n-f ropyl  acetate 

1339  n-Propyl  alcohol 


I  .M^/a   III 


1344  Propylene  oxide 


1002S-87-3 


1314-90-3 


Foraer 
PEL 


Proposed 
PEL 


Fin«l  Rul« 
PEL* 


7796-34-7    0.1  agAe^  WA.   0.1  ag/a'  TUA    0.1  -9/a^  lUA 


Skin 


85-44-9     2  ppa  TUA 


107-19-7 


79-09-4 


109-60-4     200  ppa  TUA 


71-23-8     200  ppa  TUA 


0.3  ag/a^  STLL.   0.3  aq/»^   SfEL. 


Skin 

0. 1  ppa  TUA 
0.5  ppa  STEL 


Skin 


0.1  pfMi  IUA 


lavAa^TUK  lag/a*  TUA  1  ag/a''  TUA 

3  agAi*^  STEL  3  agAn^  STEL 


1  ppa  TUA 


I  ppa  IUA 


I  ppa  TUA.  Skin      1  ppa  TUA.  !>kin 

10  ppa  IUA  10  ppa  TUA 

IS  ppa  STEL 


200  ppa  TUA 
250  ppa  STCL 

200  ppa  TUA 
250  ppa  STEL. 
Skin 


200  ppm  IUA 
250  ppa  ^TLL 

200  ppa  IUA 
250  ppa  :>ILL 


75-56-9     100  ppa  TUA      20  ppa  TUA      20  ppa  IUA 


UMI 


1309  PM^cnloryi  flwiridt  1614-94-6  3  ppa  lUA 


J   P|M    IM 

6  ppa  STEL 


i  ppa  IUA 
a  iipa  siLi 


;   iy-Jlr  ^f'     •:•      ]',' 
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imi  CI2-I.     Subsuitcts  for  MticH  Llatts  Ar«  B«s«d  on  AMiofly  to  NaUtud  S^bst^nccs  (continutd) 

M.S.  mmbtr/                                                         formr                    froposad                 FIimi  itai* 
OMiMcal  HMB                                      MS  M».                  KL                                KL                               PCL* 

- 
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Description  of  the  Health  Effects 

The  health  effects  associated  with 
occupational  exposures  to  the  diverse 
group  of  substances  shown  in  Table 
C12-1  vary  widely,  ranging  from  sensory 
irritation,  systemic  toxicity,  ocular 
affects,  and  neuropathy  to  renal  and 


liver  damage.  This  variation  in  taiget 
organs  reflects  the  fact  diat  the 
substances  in  this  group  have  not  been 
grouped  on  the  basis  of  similarity  in 
toxic  effects,  taiget  organs,  or 
mechanism  of  action:  instead,  they  are 
considered  together  because  the  specific 
limits  being  establidied  for  them  have 


been  set  on  the  basis  of  toxic  effects 
caused  by  exposure  to  analogous 
chemicals.  Table  C12-2  shows  these 
substances,  along  with  their  adverse 
health  effects  and  the  substances  with 
wfaidi  they  share  structural  similarities. 

COK  «1S-aMI 


UMI 


1M1  Silicon  Utraliy«»ldt  7103-42-S 


S  ppn  HM 


rwA 


1379  S«iriiryl  fliioride 


af»-79-8  S  ppi  nM 


S  ppa  riM  )  p^  luA 

M  am  iXtL  10  poa  :»rLi 


IJta  Tliioayl  en  lor  Ida 


77l9-0»-7 


1p^  Calling  IppaCailidg 


1402  Iribatyl  plMspltaU 


l2ft-73-«  Sag/B    nM 


2.S  ag/li    HM        £.ia%/m    luA 


1404  TrldHoroacotlc  acid 


H-n-i 


I  MB  nm 


I  paa  Jm 


1411  TrioBtliylaaiao 


7S-90-3 


10  ppM  TIM  to  ppM  IMA 

IS  poB  STEL  IS  poB  mi 


1420  »-¥aloraldaliydo 

llO-«2-3 

"" 

SO  ppa  TIM 

SO  pp«   lUA 

1432  »-Xyltno-alplM. 

1477-SS<0 

— 

0.1  mq/^ 

0. 1  ag/B^ 

•IpM'.  disBlno 

Calling,  ^in 

Calling.  :tliin 

1433  XyllOlao 

1308-73-t 

SPPB  TM. 

2p(»  TW. 

2PPB  IH*. 

Skia 

Skta 

Skin 

*      OSHA't  IIM  Halts  *n  for  t-nour  taposurts;   its  SILLs  are  for  IS  ainutak  ynl«>k  otticrt>i>« 
Ifoclflod:  and  its  cot  I  lags  aro  poaks  not  to  6t  txctootd  for  any  period  or  ti«« 


iW 


Mo^Mj^ll^OkgjdwJiwufnri^^ 


TA8LE  CI 2-2. 


Suomary  of  Rationale  for  Halts  Bastd 
on  Analogy  to  Related  Substances 
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TABLE  CI 2-2.  SuBwary  of  Rationale  for  Limits  Based 

on  Analogy  to  Related  Substances  (continued) 


H.S.  Number/ 
Chemical  Name 


1003  Acetic  anhydride 


1009  Acrylic  acid 


Substance  with  Analogous     Associated 
Structure  or  Activity    Health  Effects 


Acetic  acid 


Acetic  acid 


Sensory  irritation 


Sensory  irritation 


H.S.  Number/ 
Chemical  Name 


1075  Catechol 


Substance  with  Analogous     Associated 
Structure  or  Activity    Health  Effects 


Phenol 


Peripheral  vaso- 
constriction, renal  tubule 
degeneration 


101S  Aluminum  (alkyls) 


1018  Aluminum  (soluble  salts) 


1040  Boron  tri bromide 


1043  Bromine  pentafluoride 


1048  n-Butyl  acrylate 


loss  o-sec-Butylphenol 


10S9  Calcium  hydroxide 


I06C  Calcium  oxide 


Welding  fumes 


Hydrogen  chloride 


Hydrogen  bromide 


Methyl  acrylate 


Phenol  and  cresol 


Sodium  hydroxide 


Sodium  hydroxide 


Pulmonary  Irritation 


Sensory  irritation 


S«nsory  irritation 


Chlorine  terifluoride    Systemic  injury 


Sensory  Irritation 

Respiratory,  liver, 
and  kidney  effects 

Sensory  irritation 

Sensory  irritation 


1081  l-Chloro-1-n1tropropane 


1098  Cobalt  carbonyl 


1099  Cobalt  hydrocarbonyl 


1118  Olazinon 


1125  p-Oichlorobenzene 


1128  Olchlorofluoromethane 


Nitropropane 


Nickel  carbonyl 


Nickel  carbonyl 


Parathion 


.1121  l.l-01chloro-l-nitroethane    Related  compounds 


o-Oichlorobenzene 


Chloroform 


Damage  to  heart  muscle, 
liver,  and  kidneys 

Systemic  toxicity 

Systemic  toxicity 

Cholinesterase  inhibition 

Systemic  toxicity 

Neurological  effects, 
cataract  formation 

Hepatotoxicity,  cardiac 
sensitization 


1074  Carbonyl  fluoride 


Hydrolysis  to  hydrogen    Sensory  irritation 
fluoride 


1135  Diethyl  ketone 


1136  01 ethyl enetri amine 


Methyl  propyl  ketone     Narcosis 


Ethyl amine 


Irritation,  sensitization 


UMI 
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TABU  C12-2.     SiMMry  of  Rat1on«1t  for  Halts  B«std 

00  Analogy  to  R«1«ttd  Substancts  (contlnutd) 


H.S.  Nunbtr/ 
ChMlcal  Namt 


1148  Olpropyl  kotont 
11  SO  OlQMt 
11S2  Olsulfoton 
11 $4  01 vinyl  b«nztnt 
11S6  endosulfin 

1181  Fonofos 

1182  Forauildt 

1186  GtnMnlum  tttrihydrldt 
1212  Indtnt 
1214  lodofora 

1219  Isobutyl  alcohol 

1220  Isooctyl  alcohol 


Substanct  with  Analogous     Assoclattd 
Structurt  or  Activity    Htalth  Cfftcts 


Ntthyl  isobutyl  kttont   Narcosis 


Paraquat 
Pa rath Ion 
Styrtnt 

Aldrin.  Oltldrln 
ethyl  parathlon 
OiMthyl  fonaanidt 

Stiblne 
Naphtha Itnt 
Nathyl  iodldt 

n-6utano1 
Isoa«y1  alcohol 


Ocular  effacts 

Chollnasttrasa  Inhibition 

Sansory  Irritation 

Naurologlcal  affacts 

Chollnastarasa  Inhibition 

Tastlcular  toxicity, 
taratogenlclty 

Hanolytic  affacts 

Sansory  irritation 

Irritation,  hapatotox- 
Icity 

Irritation,  narcosis 

Sansory  irritation 
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TABLE  CI 2-2.     Sunnary  of  Rationale  for  Limits  Based 

on  Analogy  to  Related  Substances  (continued) 

H.S.  Number/                                            Substance  with  Analogous            Associated 
Chemical  Name                                              Structure  or  Activity          Health  Effects 

• 

1229  n-Isopropy1ani1ine 


1231  Ketone 

1244  Hethacrylic  acid 

1247  4-Methoxypheno1 

1250  Nethyl  acetylene- 

propadiene  mixture 

1256  Methyl  demeton 


Aniline.  N,N- 
dimethylaniline 

Phosgene 

Acrylic  acid 

Hydroquinone 

Methyl  acetylene 

Demeton 


1257  Methyl  ethyl  ketone  peroxide   Benzoyl  peroxide, 

hydrogen  peroxide 


1258  Methyl  formate 


1259  Methyl  iodide 


1260  Methyl  isoamyl  ketone 


Methyl  acetate 
Methyl  bromide 


Hemolytic  effects 


Sensory  irritation 


Sensory  irritation 


Ocular  effects 


Ocular  effects, 
respiratory  effects,  inner 
ear  irritation 

Sensory  irritation 


Sensory  irritation 

Central  nervous  system 
effects 


Methyl  isobutyl  ketone   Neuropathy 


UMI 


UMI 
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TABLE  C12  2.     Sunmry  of  Ratlcnalt  for  Llnlts  Bastd 

on  Analogy  to  RtUttd  Substancts  (contlnutd) 


N.S.  Hmfr/ 
ChtMlcal  Nana 


1262  Ntthyl  Isopropyl  kttono 


Substanct  with  Analogous  Associated 

Structurt  or  Activity  Noalth  Efftcts 


Olothyl  kttont,  nethyl        Narcosis,  sensory 
propyl  kttont  Irritation 
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TABLE  C12-2.     Smmary  of  Rationale  for  Limits  Based 

on  Analogy  to  Related  Substances  (continued) 


H.S.  Niiiiiber/ 
Chemical  Nanw> 


1299  Oxalic  add 


Substance  with  Analogous  Associated 

Structure  or  Activity  Health  Effects 


Sulfuric  add, 
phosphoric  add 


Irritation,  burns 


126S  Nethyl  parathlon 


Parathlon 


Chollnesterase  Inhibition 


1309  Perchloryl  fluoride 


Fluoride 


Fluorosis 


1268  MtthyUyclohexant 

1271  Nt thy 1 cycl open tad lenyl 
Mnganesc  tricarbonyl 


1279  Honocrotophos 


1281  Horphollne 


1286  Nitric  add 


1287  p-NltroanllInt 


Heptane 
Tetraethyl  lead 


Parathlon 


nia 


Hydrogen  chloride, 
sulfuric  add 

Aniline 


Irritation 

Central  nervous  syste« 
effects,  chronic  lung 
effects 

Chollnesterase 
Inhibition 

Kidney  and  liver 
degeneration,  sensory 
Irritation 

Sensory  Irritation 


Nethemoglobln  formation 


1320  Phosdrin  (Mevinphos) 


1323  Phosphorus  oxychloride 


1234  Phosphorus  pentasulflde 


1326  Phthallc  anhydride 


1335  Propargyl  alcohol 


1336  Propionic  add 


1338  n-Propyl  acetate 


Parathlon 

Phosphorous 
trichloride 

Phosphoric  acid 

Tetrachlorophthalic' 
anhydride,  maleic 
anhydride 

Allyl  alcohol 

Acetic  acid 

Isopropyl  acetate, 
n-butyl  acetate 


Chollnesterase  inhibition 

Sensory  irritation, 
respiratory  effects 

Sensory  irritation 

Sensory  irritation 


Sensory  irritation 


Sensory  irritation 


Sensory  irritation 


1292  Nitrotoluene 


Aniline 


Nethemoglobln  formation 


1339  n-Propyl  alcohol 


Isopropyl  alcohol 


Sensory  irritation 


1293  Nonane 


Octane 


Narcosis 
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TABL£  C12-2.     SiuaoMry  of  Ratlonalt  for  Limits  Based 

ofi  Analogy  to  Related  Substances  (continued) 


H.S.  Umfr/ 
Chealcal  Naae 


Substance  with  Analogous   -  Associated 
Structure  or  Activity    Health  Effects 


1344  Propylene  oxide 


Ethylene  oxide 


Central  nervous  systea 
depression,  sensory 
Irritation 


1361  Silicon  tetrahydrlde 


Geraane.  stannane 


Sensory  Irritation 


1379  Sulfuryl  fluoride 


Hydrogen  fluoride 


Fluorosis 


1393  Thionyl  chloride 


Hydrogen  chloride 


Sensory  Irritation 


1402  Tributyl  phosphate 


Triphenyl  phosphate 


Narcosis,  chollnesterast 
Inhibition 


1404  Trichloroacetic  acid 


2,2-01chloroprop1on1c 
acid 


Sensory  Irritation 


1411  Trimethylaalne 


Olsethylaalne 


Sensory  Irritation 


1420  n-Valeraldehyde 


Saturated  aliphatic 
aldehydes 


Sensory  Irritation 


1432  a-Xylene -alpha, alpha*, 
diaalne 


Phenylenedl amine 


Allergic  respiratory 
sensitization 


1433  Xylldlne 


Aniline 


Plethemoglobin  formation 
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The  use  of  structural  analogy  is  a 
reasonable  methodology  for  limit-setting 
because  of  the  similarities  in  structure 
and  activity  between  each  substance  in 
this  grouping  and  at  least  one  other 
toxic  sulMtance.  Industrial  hygienists 
and  toxicologists  frequently  use  this 
approach  when  dealing  widi  lesser- 
known  substances  either  in  the 
woriiplace  or  the  laboratory.  The  limits 
for  the  substances  in  this  grouping  have 
been  set  based  on  dose-response 
information  for  other  compounds  that 
have  a  similar  chemical  structure  or  that 
are  known  to  have  a  similar  mechanism 
of  action.  For  example,  limits  are  being 
established  for  a  number  of  substances 
that  are  known  cholinesta«se  inhibitors 
(including  diazinon,  disulfoton.  and 
monocrotophos);  however,  since  direct 
dose-response  data  are  not  available  for 
these  substances  specifically,  OSHA  has 
established  limits  that  are  similar  to  the 
final  rule's  limit  for  parathion.  another 
cholinesterase  inhibitor  for  which 
adequate  dose-response  data  are 
available. 

It  is  important  to  note  that  the 
establishment  of  a  limit  on  the  basis  of 
analogy  to  other  substances  does  not 
reflect  a  lack  of  information  showing 
that  the  substance  is  toxic;  acute  animal 
data  are  available  to  demonstrate  the 
toxicity  of  all  of  the  substances  for 
which  limits  are  being  established  in 
this  categoiy.  and,  for  several 
substances,  there  are  case  reports  of 
human  poisonings  caused  by  exposure. 
Thus  the  limits  established  for  these 
substances  reflect  much  more  than  a 
theoretical  consideration  of  chemical 
structure  and  physiologic  reaction:  the 
hazardous  nature  of  exposure  to  every 
substance  in  this  category  has  been 
demonstrated  beyond  doubt  although 
the  precise  level  at  which  these  effects 
will  occur  cannot  be  foretold  with 
certainty. 

The  following  sections  describe  the 
record  evidence  and  OSHA's  findings 
for  the  substances  in  this  grouping.  They 
also  discuss  the  material  health 
impairments  likely  to  occur  as  a 
consequence  of  occupational  exposure 
to  these  substances. 
ACETIC  ANHYDRIDE 

CAS:  106-24-7:  Chemical  Formula: 

(CHtCOkO 
H.S.  No.  lOM 

The  former  OSHA  PEL  for  acetic 
anhydride  was  5  ppm  as  an  8-hour 
TWA.  The  ACGIH  has  a  TLV  of  5  ppm 
as  a  ceiling,  based  on  analogy  with 
dcetic  acid's  (TLV  <c  5  ppm  ceiling) 
irritant  potential.  The  proposed  VEL  was 
5  ppm  as  a  ceiling,  and  NIOSH  (Ex.  8-47, 
Table  Nl)  concurs  with  this  limit,  which 
is  established  by  the  final  rule.  Acetic 


anhydride  is  a  coloriess,  mobile, 
strongly  refractive  liquid  with  a  strong 
odor. 

In  one  study,  rats  inhaling  1000  ppm  of 
acetic  anhydride  for  four  hours  survived, 
but  2000  ppm  was  fatal  (Smyth  1956/Ex. 
1-750).  In  human  studies,  eye.  nose,  and 
throat  irritation  has  been  observed,  and 
it  has  been  suggested  that  bronchial  and 
lung  injury  may  occur  as  a  consequence 
of  exposure  (Henderson  and  Haggard 
1943).  as  dted  in  AOGIH  198e/Ex.  1-3.  p. 
5).  ^dn  bums  and  serious  corneal  injury 
have  been  reported  in  industrial  settings 
when  woricers  came  iAto  contact  with 
die  liquid  (McLaughlin  1946/Ex.  1-641). 
and  acetic  anhydride  is  a  marked 
lacrimator  (Faiihall  1940b,  as  dted  in 
ACGIH  igaa/Ex.  1-3.  p.  s). 

In  li^t  of  acetic  anhydride's  potential 
for  acute  toxicity,  OSHA  is  replacing  the 
former  5-ppm  8-hour  TWA  with  a  5-ppm 
ceiling.  The  Agency  condudes  that  this 
limit  will  protect  workers  from  the 
significant  risk  of  ocular  and  respiratory 
effects  associated  with  high,  short-term 
exposures  to  acetic  anhydride  at  the 
former  level  Ocular  and  respiratory 
effects  constitute  material  impairments 
of  health.  The  final  rule's  limit  will 
substantially  reduce  these  risks  among 
industrially  exposed  workers. 
ACRYUCACID 

CAS:  79-10-7:  Chemical  Formula:  CHt  = 

CHCOtH 
H.S.  Na  lOOS 

Previously.  OSHA  had  no  permissible 
exposure  limit  for  acrylic  add.  The 
ACGIH  has  an  8-hour  TLV-TWA  of  10 
ppm.  The  propsed  PEL  was  10  ppm  as  an 
8-hour  TWA,  and  the  final  rule 
establishes  this  limit  and  adds  a  skin 
notation.  Acrylic  acid  is  a  coloriess. 
corrosive  liquid  with  a  distinctive  acrid 
odor. 

Acrylic  acid  is  known  to  polymerize 
explosively  with  amines,  ammorua. 
oleum,  and  chlorosulfonic  add,  and  it  is 
incompatible  with  strong  alkalis  and 
pure  nitrogeiL  Occupational  exposure  to 
acrylic  add  usually  occurs  when  the 
chemical  is  used  in  the  form  of  methyl 
ethyl  or  butyl  esters  in  the  manufacture 
of  acrylic  resins. 

Data  indicate  that  the  oral  LDto  in  rats 
is  between  0.25  and  aS  mg/kg  (Dow 
Chemical  Company  1977f.  as  dted  in 
ACGIH  1986/Ex.  1-3.  p.  14).  and  die  skin 
absorption  LDbo  in  rabbits  is  0.95  ml/kg 
(Smyth.  Carpenter.  Weil  et  al  1962/Ex. 
1-441).  Anodier  study  indicates  that 
rabbits  given  acrylic  acid  orally  had  no 
ill  effects  at  a  level  of  0.025  mg/kg 
(Klimkina  et  al  1909.  as  cited  in  ACGIH 
1986/Ex.  1-3.  p.  14),  and  Gage  (1970/Ex. 
1-318)  reports  that  rats  exposed  to  80 
ppm  for  6  hours  daily  for  20  days 
showed  no  adverse  effects. 


Case  reports  indicate  that  acute 
exposures  to  acryUc  add  in  workers 
have  caused  ridn  bums,  eye  bums,  and 
upper  respiratory  effects  (ACGIH  1988/ 
Ex.  1-3.  p.  14).  OSHA  received  a 
comment  from  the  Basic  Acrylic 
Monomer  Manufactiirers  (Ex.  184) 
supporting  the  proposed  lO-ppm  'TWA 
Uinit  The  New  Jersey  Department  of 
Health  (Ex.  144)  discussed  acrylic  add 
in  coimection  with  the  Department's 
recommendation  diat  OSHA  use  EPA's 
nUS  data  as  the  basis  for  limit-setting: 
OSHA  has  discussed  this  approach  in 
Section  VIA  of  this  preamble.  NIOSH 
(Ex.  8-47.  Table  N2)  beUeves  diat  die 
limit  being  established  by  OSHA  for 
acrylic  add  should  be  lower,  based  on 
recent  studies  demonstrating 
degeneration  of  the  nasal  mucosa, 
changes  in  pulmonary  function,  and  skin 
absorption  (miller,  Ayres,  Jersey,  and 
Mckeima  1961  and  Silver,  Leith,  and 
Murphy  1961,  both  as  dted  in  ACGIH 
1986/E^  1-3.  p  14.1).  OSHA  is  aware  of 
the  recent  literature  on  acrylic  add  and 
will  continue  to  monitor  it  in  the  future. 

OSHA  concludes  diat  an  8-hour  TWA 
PEL  of  10  ppm  and  a  skin  notation  are 
necessary  to  proted  workers  frtnn  the 
sigiuficant  risk  of  nasal  and  eye 
irritation,  which  constitute  material 
health  impairments  that  are  potentially 
assodated  with  exposure  to  acrylic  add 
at  levels  above  die  new  limit  The 
Agency  has  determined  that  this  limit 
will  substantially  reduce  diis  risk  and 
prevent  recurrences  of  the  bums  and 
irritation  previously  assodated  with 
industrial  exposures  to  acrylic  add. 
ALUMINUM  (ALKYLS) 

CAS:  7429-00-5  — 

Chemical  Formula:  A!  > 
H.S.Nal015 

ALUMINUM  (SOLU«£  SALTS) 

CAS:  7429-«>-5 

Chemical  Formula:  Al 

HS.  No.  1018  — 

O^iA  formeriy  had  no  permissible 
exposure  limits  for  either  the  soluble 
salts  of  aluminum  or  the  aluminum 
alkyls.  The  ACGIH  has  an  8-hour  TLV- 
TWA  limit  of  2  mg/m  *  for  aluminum 
(soluble  salts)  and  2  mg/m'  for  the 
aluminum  alibis.  The  proposed  PELs 
were  2  mg/m'  for  both  groiqM  of 
aluminum  compounds,  and  NIOSH  (Ex. 
8-47,  Table  Nl)  concurred  that  these 
limits  were  appropriate.  The  final  rule 
establishes  a  2-mg/m*  8-hour  TWA  PEL 
for  the  aluminum  alkyls  and  the  soluble 
salts  of  aluminum. 

The  ACGOTs  limits  for  aluminum 
soluble  salts  have  been  set  on  the  basis 
of  the  amount  of  hydrolized  add.  such 
as  hydrochloric  add  or  sulphuric  add.  in 
their  acid  compounds.  For  example. 
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IhrM  moU  ol  hydrafMi  chloride  (HCI) 
hydroUz*  from  oo*  moi  of  aiuininum 
chloride:  slnoe  HQ  hai  ■  PEL  of  5  ppm. 
a  PEL  of  1  Btf/n*  for  aluminum  chloride 
(which  is  a  toluble  ealt  of  aluminum) 
would  provide  Uw  same  degree  of 
prolecUoa  from  irritation  aa  that 
provkM  by  Ihia  limit  for  HCL  The  acute 
toxicity  of  aluminum  chloride  ia 
generally  repreeentative  of  the  toxicity 
of  all  of  the  aotubla  saHa  of  aluminum. 
For  the  aluminum  alkyls.  toxicity  data 
are  aparea.  However,  all  of  the  nonhalo- 
genated  alkyla  decompoae  into 
aluminum  oxide  fume,  and  the 
halogenated  alkyla  are  even  more 
irritatiot  becauae  of  add  hydrolysia. 

In  the  final  rule.  OSHA  is  ettabliahing 
an  8-hour  TWA  limit  of  t  mg/m*.  for 
both  the  eoiuble  aalta  of  aluminum  and 
the  aluminum  alkyla.  The  Agency 
condudea  that  theae  limita  will  protect 
againat  the  aignificant  riak  of  irritation 
and  akin  buma.  which  conatitute 
material  health  impairmenta  that  are 
asaodatad  with  expoaurea  at  levels 
above  the  new  PEL 
BORON  TKIBROMIDE 

C^S:  10294-39-4:  Chemical  Formula:  BBr^ 
»I.S.  Na  1040 

OSliA  formerly  had  no  limit  for 
axpoaiue  to  boron  tribromide.  The 
ACGIH  haa  a  1-ppra  ceiling  limit  for 
boron  tribromide.  which  is  a  colorless, 
fuming  liquid  that  is  decompoeed  by 
wster  and  aloohoL  The  proposed  PEL 
with  which  N108H  (Ex.  8^7.  Table  Nl) 
concurred,  was  a  ceiling  of  1  ppm:  this 
limit  is  astabUshed  in  the  final  rule. 

Boron  tribromide  has  s  high  potential 
for  acute  local  irritation,  and  its 
potential  for  systemic  toxidty  is 
analogous  with  that  of  hydrogen 
bromide  (HBr).  On  decomposition,  one 
molecule  of  boron  tribromide  would  be 
expected  to  produce  three  molecules  of 
HBr  (ACGIH  lOee/Ex.  1-3.  p.  82). 

Animals  repeatedly  exposed  to  boron 
tribromide  develop  pneumonia,  and 
exposure  to  100  ppm  caused  a  uniformly 
high  mortality  rate  in  animals  from  six 
laboratory  spedes  (Stokinger,  Spiegd  et 
al.  1983.  as  dted  in  ACGIH  lOSe/Ex.  1-3, 
p.  63).  Rats,  rabbits,  and  mica  expoeed 
at  1.5, 3.4,  or  12.8  ppm  boron  trifluoride 
developed  pneumonitis  snd  dental 
fluorosis,  although,  at  the  lowest  level 
tested,  the  avidnce  of  pneumonitis  was 
described  as  "marginal"  (Torkelson. 
Sadek.  and  Rows  1981.  as  dted  in 
ACGIH  1988/B)L  1-3.  p.  63). 

Based  on  this  avideiice  of  boron 
tribromide's  severe  pulmonary  toxidty 
at  exposure  levels  of  3.4  ppm.  OSHA  is 
establishing  a  ceiling  limit  of  1  ppm.  The 
Agency  condudea  that  this  limit  will 
protect  workers  from  the  significant  risk 
of  serious  pulmonary  damage,  a  material 


health  impairment  that  is  assodated 
with  exposure  to  this  substance  st  levels 
above  the  new  PEL 
BROMINE  PVNTAFLUORlDe 

CAS:  7789-30-2:  Chemical  Fonnula:  BrFt 
H.S.  Na  1043 

OSHA  had  no  fonnar  limit  for 
bramina  pentafiuoride.  The  AOGIH  haa 
TLV-TWA  of  ai  ppm.  The  propoeed  PEL 
was  ai  ppm  SI  an  8-hour  TWA.  and 
NIOSH  (Ex.  8~47.  Table  Nl)  concurs 
with  this  limiL  The  final  rule 
promulgates  s  0.1 -ppm  8-hour  TWA  PEL 
for  bromine  pentafiuoride.  Thia 
substance  is  s  pale  yellow  liquid  at 
temperatures  below  40l3*C:  above  this 
temperature,  is  a  colorless,  pungent, 
corrosive  gsa 

Bromine  pentafiuoride  has  been 
shown  to  be  scutely  toxic  in  animals. 
Animals  exposed  to  bromine 
pentafiuoride  vspor  at  500  ppm 
exhibited  immediate  symptoms  of 
gasping,  swollen  eyelids,  douded 
corneas,  tearing,  salivation,  and  acute 
distress:  these  symptoms  appeared  after 
exposure  for  a  period  as  short  as  three 
minutes.  Exposures  to  SO  ppm  were  fatal 
after  30  minutes,  and  chronic  exposure 
above  3  ppm  resulted  in  severe 
nephrosis  (in  some  animals),  as  well  aa 
mariced  hepatosis  and  aevere 
respiratory  involvement  (The  Matheson 
Co.,  Inc..  aa  dted  in  ACGIH  lOaS/Ex.  1- 
3.  p.  66).  Bromine  pentafiuoride  is 
toxicologically  more  active  than  free, 
elemental  fluorine,  and  ita  toxidty 
appears  to  be  closely  related  to  that  of 
chlorine  trifluoride  (Horn  and  Weir 
1955/Ex.  1-592:  Horn  and  Weir  1956,  as 
dted  in  ACGIH  19ee/Ex.  1-3.  p.  66). 
Chloriite  trifluoride  has  caused  severe 
toxidty  and  some  fatalities  in  dogs  and 
rats  exposed  over  a  period  of  six  months 
to  an  average  concentration  of  1.17  ppm 
for  six  hours  daily  (Horn  and  Weir  1955/ 
Ex.  1-602). 

In  the  final  rule.  OSHA  is  establishing 
a  PEL  of  ai  ppm  as  an  8-hour  TWA  to 
prevent  the  significant  risk  of  serious 
systemic  injury  potentially  associated 
with  exposure  to  this  substance  at  levels 
above  the  new  limit  The  Agency 
condudas  that  this  limit  will 
substantially  reduce  this  risk  of 
systemic  toxidty.  which  oonstitutas  a 
material  impairment  of  health. 
n-BtnTLACXYLATB 

CAS:  141-32-2:  Chemical  Formula:  CrHitOi 
H.&  No.  1048 

OSHA  had  no  former  limit  for  n-butyl 
acrylata.  The  ACGIKs  Threshold  Limit 
Vslue  is  a  10-ppm  TWA.  The  propoeed 
PEL  with  which  HIOSH  (Ex.  8-47,  Table 
Nl)  concurs,  was  10  ppm  as  an  8-hour 
TWA.  and  this  limit  is  promulgated  by 


the  final  rule.  n-Butyl  aoylate  is  a 
coloriess.  flammabU  bquid. 

n-Butyl  acrylata  is  a  skin  and  eye 
irritant  and  is  toxic  to  animals.  The  LC«« 
for  a  4-hour  exposure  was  1000  ppm 
(Carpenter.  WeU.  and  Smith  1974/Bx.  1- 
304).  In  rabbita.  the  dermal  LOU  for  n- 
butyl  acrylata  is  approximately  1800 
mg/kg.  compared  with  1235  mg/kg  for 
methyl  acrylata  (Smyth.  Carpenter,  and 
Weil  1961/Bx.  1-430).  n-Batyl  aoylate 
has  also  bsen  found  to  be  mildly 
irritating  to  the  skin  and  to  produce 
corneal  necrosis  in  the  unwaahed  eyes 
of  rabbits  (Holland  1974.  as  dted  in 
ACGIH  19e8/Ex.  1-3.  p.  75). 

At  the  rulemaking  hearing.  Dr.  Isadora 
Rosenthal  bt>m  Rohm  and  Haas  was 
asked  to  submit  to  the  docket  any 
information  on  butyl  acrylate  that  Rohm 
and  Haas  had  in  its  possession  and  had 
not  previously  transmitted  either  to  the 
ACGIH  or  to  OSHA.  In  response.  Dr. 
Rosenthal  (Ex.  112)  submitted  a  1074 
internal  memo  reporting  on  butyl 
acrylate's  overall  toxicity.  These  data 
report,  among  other  things,  that  the 
dermal  LDu  in  rabbits  for  this  substance 
is  about  1800/  mg/kg  (Ex.  112). 

In  the  final  rule.  O^IA  is  establishing 
an  8-hour  TWA  PEL  of  10  ppm  for  n- 
butyl  acrylate.  based  on  the  similarity  of 
the  toxicological  response  of  n-butyl 
acrylate  to  methyl  acrylate,  for  which 
OSHA  also  has  a  10-ppm  TWA  limit 
The  Agency  condudes  that  this  limit  is 
necessary  to  reduce  the  significant  risk 
of  skin  irritation  and  corneal  necrosis, 
which  constitute  material  health 
impairments. 
o-tec-BUTYLPHENOL 
CAS:  89-72-5:  Chemicai  Fonnula: 

CiH»(CHi)aicai40H 

H.&  No.  loss 

OSHA  had  no  former  hmit  for  o-sec- 
butylphenol.  The  ACGIH  has  a  5-ppm  8- 
hour  TLV-TWA,  with  s  skin  notation. 
The  proposed  PEL  was  an  8-hour  TWA 
of  5  ppm.  with  a  skin  notation:  NIOSH 
(Ex.  8-47.  Table  Nl)  concurs  with  this 
limit  which  is  established  in  the  final 
rule.  o-sec-Butylphenol  is  a  coloriess 
liquid. 

Animal  studies  indicate  that  contact 
with  o-sec-butylphenol  causes  irritation 
of  the  skin.  eyes,  and  respiratory  tract 
and  may  result  in  skin  bums.  A  Dow 
Chemical  Company  study  (1977L  as 
dted  in  ACGIH  198e/Ex.  1-3.  p.  84) 
showed  that  the  oral  and  skin 
absorption  LDwS  for  guinea  pigs  ranged 
between  0.6  and  2.4  g/kg.  Prolonged 
contact  of  o-sec-butyl|ri>enol  with  the 
skin  of  these  animals  resulted  in  bums, 
whereas  direct  application  to  the  eyes 
did  not  cause  comeal  injury.  The  oral 
LOm  for  rats  is  2700  mg/kg  [Danjierous 
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Propertien  of  Industrial  Materials.  Oth 
ed..  Sax  1984).  and  rats  exposed  to 
saturated  air  levels  of  this  chemical 
survived  for  seven  hours  (Dow  Chemical 
Company  19771.  as  cited  in  ACGIH 
19e6/Ex.  1-3.  p.  84).  The  intravenous 
UK,  for  mice  is  6  mg/kg  (Sax  1964). 
Acute  workplace  exposure  to  o-sec- 
butylphenol  have  resulted  in  mild 
respiratory  irritation  and  skin  bums 
(ACGIH  19ee/Ex.  1-3.  p.  84). 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  limit  of  5  ppm  for  o-sec- 
butylphenol.  with  a  skin  notation.  The 
Agency  condudes  that  this  limit  is 
necessary  to  protect  workers  fivm  the 
significant  risks  of  eye  and  respiratory 
tract  irritation  and  skin  bums  assodated 
with  exposure  to  this  substance  at  the 
levels  formeriy  permitted  by  the  absence 
of  an  OSHA  limit  Eye  and  mucous 
membrane  irritation  and  skin  bums 
constitute  material  health  impairments 
within  the  meaning  of  the  Act 

CALCIUM  HYDROXIDE 

CAS:  1305-62-0;  Chemical  Fonnula:  Ca(OH)a 
li&NalOSO 

OSHA  formerly  had  no  limit  for 
caldum  hydroxide:  the  ACGIH  has  a 
TLV-TWA  of  5  mg/m*.  In  the  proposal, 
the  PEL  was  5  mg/m*  as  an  8-hour 
TWA.  and  NIOSH  (Ex.  8-47.  Table  Nl) 
concurred  «vith  this  limit.  The  final  rule 
promulgates  an  8-hour  TWA  PEL  of  5 
mg/m*  for  caldum  hydroxide.  Calcium 
hydroxide  is  a  soft  white,  odorless, 
crystalline  powder  Mrith  an  alkaline, 
bitter  taste. 

Caldum  hydroxide  is  a  moderate  to 
severe  caustic  irritant  when  it  comes  in 
contact  with  the  skin.  eyes,  or  mucous 
membranes  of  the  upper  respiratory 
tract  (ACGIH  1986/EX.  1-3.  p.  92:  Sax 
and  Lewis  1969,  p.  682).  The  oral  LDu  in 
rats  is  reported  to  be  7.34  g/kg  (Smyth, 
Carpenter,  Weil  et  al.  19e9/Ex.  1-442). 
Industrial  experience  with  this 
substance  has  not  shown  a  high 
incidence  of  adverse  health  effects, 
although  Sax  [Dangerous  Properties  of 
Industrial  Materials.  8th  ed..  1984) 
reports  that  it  is  known  to  cause 
dermatitis  (p.  621).  Calcium  hydroxide  is 
also  mutagenic  [ikingerous  Properties  of 
Industrial  Materials,  7th  ed..  Sax  and 
Lewis  1969,  p.  682).  Calcium  hydroxide 
has  less  alkalinity  than  the  hydroxides 
of  the  alkali  series,  and  the  ACGIH  has 
suggested  that  limits  for  exposures  to 
calcium  hydroxide  should  be  based  on 
its  total  alkalinity. 

OSHA  received  only  one  comment 
other  than  NIOSH^s  on  calcium 
hydroxide.  The  National  Lime 
Association  (NLA)  (Ex.  3-890)  raised 
several  issues  related  to  this  substance. 


First  the  NLA  argues  that  the  health 
evidence  for  caldum  hydroxide  does  not 
support  a  PEL  of  5  mg/m*  for  this 
sulMtance.  According  to  the  NLA.  the 
oral  toxicity  study  described  by  OSHA 
in  the  proposal  has  no  relevance  to 
airbome  lime  exposures  (Ex.  3-890.  p. 
13).  In  addition,  tfie  NLA  believes  that 
caldum  hydroxide  should  be  regulated 
as  a  nuisance  dust  with  a  PEL  of  10  mg/ 
m*.  OSHA  does  not  agree  that  caldum 
hydroxide  is  a  biologically  inert 
substance.  The  Agency  agrees  with  Sax 
(1984),  who  reports  that  "in  the  form  of 
dust  it  Vi  caldum  hydroxide  %  is 
considered  to  be  an  important  industrial 
hazard."  OStlA  finds  that  a  VEL  of  5 
mg/m*.  half  that  of  the  inert  particulate 
limit  is  appropriate  for  this  well-known 
eye.  skin,  and  upper  respiratory  trad 
irritant 

The  NLA's  second  point  is  that  the 
monitoring  methods  available  for 
measuring  workplace  exposures  to  lime 
are  inadequate  to  distinguish  between 
"different  compounds  of  caldum" 
because  they  are  "element-  not 
compound-spedfic"  (Ex.  3-890).  OSHA's 
dedsion  in  die  final  rule  to  establish  5- 
mg/m*  limits  for  both  caldum  oxide  and 
caldiun  hydroxide  (see  the  discussion 
below  for  caldum  oxide)  should 
eliminate  this  problem  for  affected 
employers. 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  limit  for  calcium 
hydroxide  of  5  mg/m*  to  protect  against 
the  significant  risk  of  skin.  eye.  and 
mucous  membrane  irritation,  which  are 
material  impairments  of  health  that  are 
caused  by  exposure  to  this  substance  at 
levels  above  the  new  PEL  The  Agency 
condudes  that  this  limit  will  reduce 
these  risks  substantially. 
CALCIUMOXIDE 
CAS:  1305-78-8;  Chemical  Fonnula  :  CaO 

H.S.  No.  loeo 

OSHA's  former  8-hour  TWA 
permissible  exposure  limit  for  caldum 
oxide  was  5  mg/m*.  and  the  proposal 
contained  a  revised  8-hour  TWA  PEL  of 
2  mg/m*  for  this  substance.  NIOSH  (Ex. 
8-47.  Table  Nl)  concurred  with  this 
proposal.  This  revised  limit  was 
consistent  with  the  ACGIH  TLV  for 
calcium  oxide,  which  was  set  on  the 
basis  of  analogy  with  sodium  hydroxide, 
a  widely  recognized  sensory  irritant 
The  final  rule  retains  OSHA's  former  5- 
mg/m*  8-hour  TWA  VEL  for  calcium 
oxide,  for  the  reasons  discussed  below. 

Calcium  oxide  (lime)  is  produced 
when  limestone  is  calcined  to  drive  off 
carbon  dioxide.  Calcium  oxide  is  used 
as  a  refractory  material;  as  a  flux  in 
steelmaking:  as  a  binding  agent  in 
building,  pulp  and  paper  manufacture, 
sugar  refining,  and  leather  tanning:  as 


the  raw  material  for  chlorinated  lime 
bleaching  powder,  and  as  a  soil 
treatment  in  agriculture  (Encyclopedia 
of  Occupational  Health  and  Safety.  VoL 
2.  p.  1234.  International  Labour  Offite 
1963). 

The  amount  of  information  that  has 
been  published  specifically  about 
caldum  oxide's  toxicological  effects  in 
animals  or  humans  is  limited,  which 
accounts  for  the  ACGIH's  reliance  on 
the  similarity  in  action  between  calcium 
oxide  and  sodium  hydroxide  in 
establishing  a  TLV  of  2  mg/m*  for 
calcium  oxide.  The  National  Lime 
Assodation  (NLA)  (Ex.  3-890)  and  the 
American  Iron  and  Steel  Institute  (Tr.  p. 
11-130  to  11-131:  Ex.  188)  objected  to  the 
comparison  of  caldum  oxide's 
properties  with  those  of  sodium 
hydroxide;  according  to  the  NLA.  "no 
qualitative  or  quantitative  analysis  is 
offered  [in  the  proposal]  to  support  the 
use  of  this  analogy."  O^lA's  analysis  of 
this  issue  is  discussed  below. 

In  dired  oontad  with  tissues,  calcium 
oxide  can  result  in  bums  and  severe 
irritation  because  of  its  high  reactivity 
and  alkalinity.  The  major  complaints  of 
woricers  exposed  to  lime  consist  of 
irritation  of  the  skin  and  eyes,  although 
inflammation  of  the  respiratory 
passages,  ulceration  and  perforation  of 
the  nasal  septum,  and  even  pneumonia 
have  been  attributed  to  inhalation  of  the 
dust  (ACGIH  1966/  Ex.  1-3.  p.  92).  The 
Pennsylvania  Department  of  Health 
reported  that  strong  nasal  irritation 
occurred  as  a  consequence  of  exposure 
to  a  mixture  of  caldum-oxide-containing 
dusts  at  a  concentration  of 
approximately  25  mg/m*.  but  that 
exposure  to  concentrations  of  9  to  10 
mg/m  *  produced  no  observable 
irritation  (Wands  1981a,  in  Patty's 
Industrial  Hygiene  and  Toxicology.  3rd 
rev.  ed..  Vol.  2B.  p.  3054).  By 
comparison,  exposure  to  airbome 
sodium  hydroxide  at  a  concentration  of 
between  0.005  and  0.7  mg/m*  produced 
buming/redness  of  the  nose,  throat  or 
eyes  in  workers  engaged  in  cleaning 
operations  (Hervin  and  Cohen  1973/EX. 
1-945,  as  cited  in  NIOSH  1976k/Ex.  1- 
965).  Thus,  the  demonstrated  effed  level 
for  sensory  irritation  caused  by 
exposure  to  sodium  hydroxide  is  below 
1  mg/m*.  while  that  for  caldum  oxide  is 
above  9  mg/m*. 

OSHA  finds  that  analogy  with  sodium 
hydroxide  is  not  an  appropriate  basis 
for  establishing  a  VEL  for  caldum  oxide, 
because  there  is  neariy  a  tenfold 
difference  in  the  no-effect  levels  for 
these  two  substances.  Based  on 
evidence  that  exposure  to  calcium  oxide 
at  levels  above  9  mg/m*  may  cause  eye- 
tearing  and  mucous  membrane  irritation. 
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OSHA  condudM  that  th«  Agency's 
former  limit  of  5  mg/m*  ••  an  S-hour 
TWA  continuea  to  be  appropriate  for 
this  subatance.  The  Agency  concludea 
that  this  limit  protect*  cxpoaed  workers 
from  the  significant  risk  of  sensory 
irritation  known  to  occur  at 
concentrations  of  9  to  10  rag/m*. 
CARBONYL  FLUORIOB 

CAS:  3S»-S0-<;  Chemical  Fonnula:  COPt 
KS.  No.  1074 

OSHA  had  no  foiroer  limit  for 
carbonyl  fluoride.  The  ACGIH  has  an  8- 
hour  TWA  limit  of  2  ppm  and  a  15- 
minute  STEL  of  5  ppm  for  this  colorless 
and  essentially  odorless  gas.  The 
proposed  PELs  were  an  8-hour  TWA  of  2 
ppm  and  a  15-minute  STEL  of  S  ppm. 
NI08H  (Ex.  B-47.  Table  Nl)  concurred 
with  these  limits,  and  they  are 
established  in  the  final  rule. 

The  1-hour  IC—  for  rats  is  360  ppm. 
and  the  4-hour  ICm  for  the  same  species 
is  90  ppm  (ACGIH  19es/Ex.  1-3.  p.  111). 
Carbonyl  fluoride  hydrolyzes  instantly 
on  contact  with  moisture.  The  ACGIH 
(190e/Ex.  1-3.  p.  14)  reports  that 
carbonyl  fluoride  is  "about  as  toxic  as 
hydrogen  fluoride  as  a  respiratory 
irritant  gas." 

Repeated  exposure  of  animals  to 
carbonyl  fluoride  is  known  to  have 
metabolic  effects:  it  inhibits  the  fluoride- 
sensitive  enzyme  succinic 
dehydrogenase  via  hydrolysis  of 
carbonyl  fluoride  to  hydrogen  fluoride 
(Scheel.  McMillan,  and  Phipps  19e8/Ex. 
1-364).  Carbonyl  fluoride  is  also  a  strong 
irritant  to  the  eye*,  skin,  mucous 
membranes,  and  respiratory  tract 
[Dangerout  Propertie*  of  Industrial 
Materials,  6th  ed..  Sax  1984).  The  only 
comment  on  carbonyl  fluoride  came 
from  NIOSH. 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  Umit  of  2  ppm  and  a  15- 
minule  5-ppm  STEL  for  cairbonyl 
fluoride:  these  limits  are  based  on 
analogy  with  the  3-ppm  TWA  limit  being 
established  for  hydrogen  fluoride.  The 
Agency  concludes  that  both  a  TWA  and 
a  STEL  are  necessary  to  provide 
protection  against  the  slgniricant  risks  of 
marked  irritation  and  metabolic  effects, 
which  constitute  material  health 
impairments  that  are  associated  with 
exposure  to  carbonyl  fluoride  at  levels 
above  the  new  PELs. 
CATBCHCX.  (PYROCATECHOL) 

CAS:  120-80-«:  Chemical  Formula:  C»H.(OHV 
H.&  Na  1075 

OSHA  ionnariy  Ifliaa  established 
limit  for  catachoL  TWACGIH  has  a 
TLV-TWA  of  8  ppm.  i>^  upusud  PEL 
waa  5  ppm  as  an  8-hour  TWA.  and 
NIOSH  (Ex.  8^7.  Table  Nl)  concurs 
with  this  Umit  which  ia  established  in 


the  flnal  rule.  In  additkm.  the  Agency 
has  added  a  skin  notation  for  this 
substance,  in  accordance  with  its  policy 
on  skin  designations,  as  discussed  tn 
Section  VLC1&  Catechol  is  a  cobrlesa 
crystalline  solid  diat  sublimes  readily 
and  thus  occurs  in  the  vapor  state  at 
room  temperature. 

Catechol  is  approximately  1.1  to  2.2 
times  mote  toxic  than  phenol 
dependidng  on  the  route  of  exposure 
(Industrial  Bio-Test  Laboratories  1974. 
as  dted  in  AOGIH  19ee/Ex.  1-3.  p.  112). 
The  oral  LD^  in  rats  is  300  mg/kg.  or 
approximately  half  that  of  phenol. 
Percutaneous  toxicity  for  catechol  in 
rabbits  is  800  mg/kg.  only  slightly 
greater  than  the  value  for  phenol.  OSHA 
notes  that  phenol  has  a  skin  designation 
and  that  catechors  demal  LDu  in 
rabbits  of  OJ  g/lu  places  this  substance 
in  the  category  of  "^xic"  by  the 
percutaneous  route  of  administration,  as 
discussed  in  Section  VI.C1&  In  addition, 
the  Agency  is  concerned  by  reports  of 
central  nervous  system  effects  (i.e^ 
convulsions)  in  humans  as  a  result  of 
skin  absorption  that  are  "more  marked" 
than  thoae  produced  by  phenol 
(Deichmann  and  KepUnger  1961,  in 
Patty's  Industrial  Hygiene  and 
Toxicology.  3rd  rev.  ed..  Vol.  2A.  p. 
2586).  OSHA  Is  therefore  adding  a  skin 
notation  to  the  final  limit  for  catechol  to 
protect  workers  from  the  serious  CNS 
effects  that  may  potentially  occur  from 
percutaneous  absorptioa  of  this 
substance.  Bye  and  nose  irritation,  as 
well  as  muscular  spasms  and  tremor, 
have  been  observed  in  rats  at  a 
conoentratiaa  of  2800  mg/m*  catechol, 
indicating  that  the  acute  respiratory 
toxicity  of  catechol  is  approximately 
one-third  that  of  phenol  (Industrial  Bio- 
Test  Laboratories  1974.  as  cited  in 
ACGIH  198e/Ex.  1-3.  p.l12).  Metabolic 
data  indicate  that  the  urinary 
elimination  rate  of  catechol  in  rabbits  is 
only  10  percent  that  of  phenol  (Williams 
1968/Ex.l-117e).  In  mice,  catechol  is 
easily  absorbed  throu^  the  skin  and 
gastrointestinal  tract  Forsyth  and 
Quesnel  19S7/Ex.  1-978).  AddiHonal 
data  dociunent  a  variety  of  dermal 
respiratory,  and  systemic  toxicities  that 
are  closely  analogous  to  those  of  phenol 
in  their  metabolic  actions  (Harold, 
Nierensteia  and  Roaf  1910/Ex.  1-1111: 
Dietering  19S8/Ex.  1-1019;  Cushny  et  aL 
194a  as  dted  in  AOGIH  1986/Ex.  1-3.  p. 
112). 

Exposure  to  catechol  causes  an 
increase  in  Mood  pcessure.  and.  at  high 
doses,  kidney  damage,  edematous 
dermatitis,  and  systemic  illness  (Harold. 
Nierenstein,  and  Roaf  1910/Bx  1-1111: 
Dietering  1938/Ex.  1-1019,  Cushny  et  al. 
194a  as  dted  in  ACGIH  lOOO/Ex.  1-3. 
p.ll2).  OSHA  received  no  comments. 


except  for  those  from  NIOSH,  on 
catechol. 

In  the  final  r\ile.  OSHA  is  establishing 
a  permissible  exposure  limit  of  5  ppm  as 
an  8-hour  TWA  for  this  substance  with 
a  skin  notation.  The  Agency  concludes 
that  these  limits  will  protect  worker* 
against  the  significant  risks  of  dermal, 
upper  respiratory  tract,  convulsions,  and 
central  nervous  system  effects  (i.e., 
convulsions),  all  of  which  constitute 
material  impairments  of  health  that  are 
potentially  assodated  with  exposure  to 
catechol  at  levels  above  the  new  PEL 
t-CHlX)RO-t-NITROPROPANB 

CA&  800-2fr-flc  Chemical  Fonnula: 

CHiCHiCHClNO. 
H.&  No.  1081 

OSHA's  former  time-wei^ted  ' 
average  limit  for  l-chloro-l-nitropropane 
was  20  ppm.  The  AOGIH  has  a  TLV- 
TWA  of  2  ppm  for  this  flammable  liquid 
(ACGIH  1986/Ex.  1-3.).  The  proposed 
PEL  was  2  ppm  as  an  8-hour  TWA.  and 
NIOSH  (8-47,  table  Nl)  concurs  with 
this  limit  The  flnal  rule  promulgates  a  2- 
ppm  8-^our  TWA  PEL  for  1-chloro-l- 
nitropropan*. 

l-chloro-l-nitropropane  is  the  most 
acutely  toxic  of  the  fungiddes  known  as 
the  chloronitropropanes.  In  an 
inhalation  experiment  two  rabbits  were 
exposed  for  six  hours  to  s  concentration 
of  383  ppm.  after  which  one  rabbit  died: 
at  an  average  concentration  of  2574 
ppm,  both  rabbits  died.  Guinea  pigs 
tested  under  the  same  conditions 
survived  these  exposures.  The  oral  LDu 
for  rabbits  determined  in  the  same  study 
was  between  SO  and  100  mg/kg  (Machle. 
Scott  Treon  et  aL  1945/Ex.  1-340).  Other 
members  of  this  family  of  fungiddes 
show  lesser  skin  and  hing  irritation  but 
do  have  higher  ingestion  toxldties  (Patty 
1963i.  as  dted  in  ACGIH  lOSO/Ex.  1-3, 
p.l32).  Exposure  to  high  concentrations 
of  1-ddoro-l-nitropropane  can  cause 
heart  muscle,  liver,  and  kidney  damage 
(Patty  19631.  as  dted  in  ACGIH  1986/Ex. 
1-3,  p.  132).  OSHA  received  no 
comments  on  this  substance,  except  for 
those  from  NIOSH.  The  ACGIH 
consider*  chloronitropropane  to  be  more 
toxic  than  nitropropane.  for  which  a 
TLV-TWA  of  25  ppm  has  been 
established. 

In  the  final  rule,  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  2  ppm.  The 
Agency  concludes  that  this  limit  will 
protect  exposed  employees  from  the 
significant  risk  of  skin  and  upper 
respiratory  tract  irritation  and  of 
systemic  toxidty,  which  constitute 
material  health  impairments  that  are 
potentially  associated  with  l-chloro-l- 
nitropropane  exposure  at  the  former 
PEL. 
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COBALT  CARBONYL 

CAS:  10210-08-1:  Cheanical  Formula: 

Co.(CO). 
H.S.  No.  1088 

OSHA  had  no  farmer  limit  for  cobalt 
carbonyl  The  ACGIH  has  a  TLV-TWA 
-of  0.1  mg/m* (measured  as  cobalt)  for 
this  substance,  which  is  a  solid  that 
decomposes  at  50*C  The  proposed  PEL 
was  0.1  mg/m*  as  an  8-hour  TWA.  and 
NIOSH  (Ex.  8-47,  Table  Nl)  concurs 
with  this  limit  which  is  established  by 
the  final  rule. 

Sax  [Dangerous  Properties  of 
Industrial  Materials,  6th  ed.,  1964) 
reports  that  cobalt  carbonjrl  has  a 
moderate-to-high  order  of  toxidty  by  the 
oral  route.  The  oral  LDm  in  mice  is  377.7 
mg/kg:  in  rats,  it  is  753.8  mg/kg 
(Spiridonova  and  Shabalina  1973/Ex.  1- 
1098).  The  hazards  of  exposure  to  the 
metal  carbonyls  range  from  relatively 
low  (for  iron  pentacarbonyl)  to 
extremely  serioua  (for  nickel  carboayl) 
(Stokinger  1961e,  in  Patty's  Industrial 
Hygiene  and  Toxicology,  3rd  rev.  ed. 
Vol  2A,  pp.  1797-1806);  the  greater  the 
toxicity  of  the  metal  and  the  more  atable 
and  volatile  the  carbonyl  the  more 
hazardous  the  compound.  Exposure  to 
any  of  the  metal  carbonyls  causes  the 
same  symptoms  of  nausea,  dizziness, 
headache,  substernal  pain,  coughing  and 
dyspnea  (Stokinger  1981e).  Evidence 
concerning  any  chronic  effects  of  long- 
term  exposure  is  lacking  (ACGIH  1986/ 
Ex.  1-3,  p.  145).  Only  NIOSH  commented 
on  this  substance. 

In  the  final  rule,  OSHA  establishes  an 
8-hour  TWA  PEL  of  0.1  mg/m*  TWA  for 
cobalt  carbonyl  to  protect  against  the 
significant  risk  of  headache,  nausea,  and 
pulmonary  effects,  which  are  material 
impairments  of  health  that  are 
associated  %vith  occupational  exposure 
to  this  substance  at  levels  above  the 
new  PEL  Hie  Agency  concludes  that 
this  limit  will  substantially  reduce  these 
significant  risks. 
COBALT  HYDROCARBONYL 
CAS:  16842-03-8:  Chemical  Formula: 

HCo(CO). 
H.S.  No.  1099 

OSiiA  had  no  former  limit  for  cobalt 
hydrocarbonyL  The  ACGIH  has  a  TLV- 
TWA  of  0.1  mg/m*  (measured  as  cobalt) 
for  this  fiammable  and  toxic  gas.  The 
proposed  PEL  was  an  6-hour  TWA  of  0.1 
mg/m*  NIOSH  (Ex.  8-47.  Table  Nl) 
concurs  with  this  limit.  The  final  rule 
promulgates  an  8-hour  TWA  VEL  of  0.1 
mg/m*  (measured  as  cobalt)  for  cobalt 
hydrocarbonyL 

Cobalt  hydrocarbonyl  is 
approximately  half  as  toxic  as  nickel 
carbonyl  in  terms  of  acute  effects:  in 
animals,  it  produces  clinical  signs  and 
symptoms  very  similar  to  those 


produced  by  nickel  carboayl  (ACGIH 
TLV-TWA  of  Oj007  mg/m^  and  iron 
pentacarbonyl  (ACGIH  TLV-TWA  of  08 
mg/m^  (ACGIH  1986/Ex.  1-3,  p.  145). 
These  indude  headache,  dizziness,  and, 
after  a  dday  in  onset  Uver.  brain,  and 
lung  damage.  The  30-minute  LC««  in  rats 
is  165  mg/kg  (Pafanes,  Nelson.  Laskin. 
and  iCuschner  19S9/Ex.  1-430).  There  is 
no  evidence  of  chronic  toxidty  or  of 
carcinogenidty. 

In  the  final  rule,  OSHA  establishes  an 
&-hour  TWA  limit  of  ai  mg/m*  for 
cobalt  hydrocarbonyl  The  Agency 
condudes  that  this  limit  will  proted 
exposed  employees  from  the  significant 
risk  of  pulmonary,  brain,  and  liver 
damage,  as  well  as  that  of  acute  efiiects 
such  as  headaches  and  dizziness,  which 
constitute  material  health  impairments 
that  are  associated  with  exposure  to 
levels  above  the  new  PEL 
DIAZINON 

CAS:  333-41-5:  Chemical  Formula: 

CiHi.NtOiPS 
H.S.  Na  1118 

Previously,  OSHA  had  no  Umit  for 
diazinon.  The  ACGIH  has  a  TLW-TWA 
of  0.1  mg/m*,  with  a  skin  notation.  The 
proposed  PEL  was  an  8-hour  TWA  of  ai 
mg/m*,  with  a  skin  notation:  NIOSH 
concurs  that  these  limits  are  approimate 
(Ex.  8-47,  Table  Nl).  The  final  rule 
establishes  a  ai-mg/m*  PEL  with  a 
skin  notation,  for  diazinon.  Pure 
diazinon  is  a  coloriess  bquid.  but  the 
technical  grade  is  pale  yellow  to  dark 
brown  in  color  and  has  a  faint  odor. 

Gaines  (1960/Ex.  1-319)  reports  the 
acute  oral  LDka  for  male  cind  female  rats 
to  be  108  and  76  mg/kg.  respectively. 
Other  reports  set  the  acute  oral  LDtes  in 
rats,  guinea  pigs,  and  rabbits  at  78  to 
150,  240  to  32a  and  130  mg/kg. 
respectively  (Assodation  of  American 
Pestidde  Control  Offidals.  Inc.  lOOa  as 
cited  in  ACGIH  1986/Ex.  1-3.  p.  172). 
Studies  from  Hazleton  Laboratories 
(1965,  as  cited  in  ACGIH  1986/Ex.  1-3,  p. 
172)  and  Radeleff  (1958/Ex.  1-434)  have 
shown  mucii  greater  susceptibility  to 
diazinon  in  birds  and  calves,  with  the 
oral  LDm  being  less  than  10  mg/kg  in 
some  instances.  The  dennal  \I}m  in 
rabbits  is  400  mg/kg  (RTECS 1983-84). 
However,  susceptibility  to  repeated 
doses  is  relatively  consistent  among 
spedes,  with  dogs  showing  signs  of 
poisoning  at  9.3  mg/kg  per  day  and  rats 
showing  complete  inhibition  of  red 
blood  cell  cholinesterase  and  marked 
inhibition  of  brain  cholinesterase  at  50 
mg/kg/day  (Bruce.  Howard,  and  Elsea 
1955/Ex.  1-585).  Mmikeys  were 
poisoned  at  5  mg/kg/day  (Woodard. 
Woodard,  and  Cronin  1968/Ex.  1-458). 
Chronic  feeding  studies  in  rats  have 
shown  no  chronic  toxicity  at  la  lOa  and 


1000  ppm.  For  many  mammals,  diazinon 
is  less  toxic  than  parathion  (ACGIH 
TLV-TWA  of  ai  mg/m*.  aldioa^  diis 
is  not  true  under  some  drcomstances 
(ACGIH  19e8/Ex.  1-3.  p.  172). 

In  humans.  Hays  (1963/Ex.  1-982) 
reports  that  two  patients  were  poisoned 
by  a  dermal  diazinon  dosage  of  about 
1.1  mg/kg:  however.  Gassman  (1957/Ex. 
1-901)  reports  no  ill  effects  from  an 
acddental  ingestion  of  30  mg/kg.  One 
man  received  a  dose  of  250  mg/kg  and 
recovered  after  treatment  which 
included  gastric  lavage  (Bockel  1967,  as 
dted  in  ACGIH  19e6/Ex.  1-3.  p.  172).  In 
tests,  Geigy  (196a  as  dted  in  ACGIH 
1966/Ex.  1-3.  p.  172).  found  that  a  series 
of  doses  of  0.05  mg/kg/day  for  28  days 
produced  plasma  diolinesterase 
inhibition,  and  it  has  been  suggested 
that  the  no-effed  level  for 
cholinesterase  inhibitian  in  hiunans  is 
a02  mg/kg/day.  Skin  absorption  of 
diazinon  occurs  readily,  and 
overexposures  are  assodated  with 
weakness,  headache,  blurred  vision, 
salivation,  sweating,  nausea,  vomiting, 
diarrhea,  abdominal  cramps,  slurred 
speech,  and  moist  rales  in  the  lungs 
(ACGIH  19e6/Ex.  1-3,  p.  172). 

In  the  final  rule,  the  Agency  is 
establishing  an  84KNir  TWA  PEL  of  ai 
mg/m*.  witb  a  skin  notation,  for 
diazinon.  OSHA  condudes  that  these 
limits  %vill  proted  exposed  workers  from 
the  significant  risk  of  cholinesterase 
inhibition,  weakness,  headache,  nausea, 
vomiting,  as  well  as  the  other  symptoms 
and  signs  of  diazinon  poisoning,  which 
together  constitute  material  health 
impairments  that  are  assodated  with 
exposures  at  levels  above  the  new  PEL. 
l.l-DICHLORO-l-NITROETHANE 

CAS:  S94-7Z-0:  Chemical  Fonnula: 

CH30CltNOi 
H.S.  No.  1121 

OSHA  formeriy  had  a  ceiling  limit  of 
10  ppm  for  1.1-dichloro-l-nitroethane. 
The  ACGIH  has  a  TLV-TWA  of  2  ppm 
for  this  coloriess  Uquid.  The  proposed 
PEL  was  an  8-hour  TWA  of  2  ppm.  with 
which  NIOSH  (Ex.  8-47.  Table  Nl) 
concurs.  The  final  rule  establishes  the  2- 
ppm  8-hour  TWA  PEL  for  1,1-dichloro-l- 
nitroe  thane. 

Toxicity  data  on  1,1-didiloro-l- 
nitroethane  are  largely  derived  fitNn  the 
1945  studies  conducted  by  Machle  and 
co-workers  (Ex.  1-349).  These  sdenbsto 
reported  that  both  rabbits  and  guinea 
pigs  died  frtwi  inhaling  vapors  at  100 
ppm  for  six  hours;  at  a  concentration  of 
60  ppm.  the  <>iiiinAk  survived  a  two-hour 
exposure.  Four-hour  inhalation 
exposures  at  34  ppm  and  six-hour  daily 
exposures  at  25  ppm  for  a  total  of  204 
hours  also  did  not  kill  rabbits  or  guinea 
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pigs.  Skia  and  mucotw  membrana 
irritatioa  wera  not  produced  at  the  2S- 
ppm  expoaura  level.  At  survival 
ooncentrationa.  the  primary  targets  of 
toxicity  were  the  lungs,  which  showed 
edema,  cooaestion.  hemorrhage,  and 
acute  bronraitis.  At  lethal  exposures, 
these  investigators  observed  acute 
myocardial  mgeneration  with 
interstitial  adma.  cloudy  swelling  of  the 
liver  with  cellular  degeneration,  ^d 
tubular  degeneration  and  interstitial 
edema  of  me  kidney,  as  well  as  edema 
of  the  tufls  of  the  glomeruU  and  kidney 
necrosis.  The  compound  was  also  found 
to  be  a  savara  skin  irritant  when  two 
applicatioas  were  applied  on  two 
successive  days  (Machla.  SootL  Treon  et 
aL  IMS/Bx.  1-349).  The  AOGIH  (1986/ 
Ex.  1-3.  p.  18S)  states  that 
dichlorooitroethane  is  more  toxic  than 
the  nonchlorlnated  nitroalkanes.  The 
Workers  InsUtute  for  Safety  and  Health 
(Ex.  110)  questiooed  OSHA's  selection 
of  an  A-hour  TWA  rather  than  ceiling 
limit  for  this  substance.  In  response, 
06HA  notes  tfiat  the  final  rule's  lower 
TWA  limit  is  protective  because  the 
health  effects  of  concern  do  not  occur  at 
the  peak  axpoaures  that  would  be 
permitted  by  the  revised  8-hour  TWA 
PEL. 

In  die  final  rule.  06HA  is  establishing 
a  PEL  of  2  ppm  TWA  for  1.1-dichloro-l- 
nitroethaoe.  The  Agency  concludes  that 
this  limit  win  protect  workers  aaainst 
the  significant  risk  of  irritation.  Tung 
infury.  and  liver  and  kidney  damage,  all 
material  health  impairments  that  are 
associated  with  exposures  at  levels 
shove  the  revised  PEL 
p-DiCHLOROBBNZENB 

CA&  l(»-«S-r.  Chemical  Formula:  CJiXit 
HS.Ho.tm 

OSHA  formerly  had  an  8-hour  TWA 
limit  of  75  ppm  for  p-dichlorobenzene. 
The  ACGIH  has  s  lioUt  of  75  ppm  TWA 
snd  s  STBLof  llOppm  for  this  white 
crystalline  material,  which  has  a 
camphor-like  odor.  The  ACGIKs  limit 
recognises  that  the  para  Isomer  is 
■omewhat  less  toxic  than  the  ortho 
isomer,  for  which  die  AOGIH  has 
established  s  ceiling  limit  of  50  ppm.  The 
proposed  PEL  retained  die  7S-ppm  TWA 
limit  and  added  a  STEL  of  110  ppm:  Uie 
final  rule  establishes  diese  limits. 

In  animal  studies,  an  infection  of  0006 
gram  of  p-dicfalorobenxene  in  rats 
caused  slight  liver  necrosis  (Cameroo. 
Thomas.  Ashmore  et  sL  1987/Bx.  1-471). 
The  intraperitoneal  iniection  LDu  for 
rats  has  been  reported  as  2562  mg/kg 
(Zupko  and  Edwards  1M9/Bx.  1-678). 
The  oral  LOb*  in  mica  is  29(S0  mg/kg 
(Domenjox  1046.  as  cited  in  ACGIH 
19e6/Ex.  1-3.  p.  179):  for  rats,  the  oral 
LDb*  is  2S12  nig/kg  (Varshavskaya  197a 


as  dted  in  ACGIH  1986/Bx.  1-3.  p.  179). 
Rabbits  fed  a  daily  dietary  expoeure  of  5 
grams  developed  opacity  of  the  lens  in  3 
weeks  (Beriiner  1939/Ex.  1-175):  UUs 
finding  was  not  confirmed,  however,  in 
repeated  studies  (Pike  1944/Ex.  1-856). 

Reports  of  s  humsn  inhalation 
exposure  to  unspecified  levels  of  p- 
dichlorobenzene  describe  swelling  of 
the  feet,  ankles,  and  hands  sfter  day- 
long use  of  a  mothproofing  agent 
consisting  of  this  substance  (Clayton 
1635/Ex.  1-306).  Odwr  reports  describe 
cataracts  caused  by  exposure  to 
unspecified  concentrations  of  the  vspor 
of  phdidilorobensene  (BerUner  1939/Ex. 
1-715).  RMt  and  Champaix  (1946.  as 
dted  in  ACGIH  1986/Ex.  1-3.  p.  179) 
report  the  case  of  a  woman  who 
experienced  tingling  of  the  hands, 
vertigo,  and  loas  of  wei^t  from  worldng 
for  18  month*  with  a  mixture  of  90  parts 
p-dichlorobenxene  and  10  parts 
hexachloroethane  (airborne 
oonoentratioo  not  spedfied). 

OSHA  received  three  comments  on  p- 
dichlorobettzene:  from  NIOSH  (Ex.  fr- 
47).  die  Workers  Institute  of  Safety  and 
Health  (WISH)  (Ex.  116).  and  die 
Halogenated  Solvents  Industry  Alliance 
(HSIA)  (Ex.  18^  WISH  simply  pointed 
out  diet  the  AOGIH  Documentation 
(1986/Bx  1-4)  entry  for  diis  substance 
indudes  fewer,  and  difEstent  references 
from  those  relied  on  by  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(Ex.  116.  TsMe  1).  wittKNit  fiirdier 
comment  The  HSIA  (Ex.  186,  App.  D) 
submitted  a  letter  from  EPA's  Sdenoe 
Advisory  Board  to  Lee  Thomas. 
Administrator  of  EPA  (3/9/88).  Ths 
letter  points  out  that  there  is  s  scientific 
hypothesis  to  the  effect  that,  for  many 
halogenated  organics  (inducting  p- 
dichlorobeniene).  the  mechanism 
causing  tumors  in  rats  expoeed  to  these 
substances  may  not  be  operative  in 
humans  (Ex.  1860).  According  to  the 
HSIA.  this  hypothesis  may  have 
"important  implications  for  human 
healUi  risk  assessment"  (Ex.  1860.  p.  2). 
On  die  odier  hand.  NIOSH  (be.  »-47, 
Table  N60)  interprets  die  evidence  for 
p-dichlorobenzene  to  mean  that  it  is  a 
potential  human  cardnogen  that 
deserves  full  Section  6(b)  rulemaking. 
OSHA  will  consider  NIOSH's 
recommendation  in  light  of  the  Agency's 
rulemaidng  priorities. 

In  die  final  rule.  OSHA  is  retaining  the 
8-hour  TWA  PEL  of  75  ppm  TWA  and 
adding  a  STEL  of  110  ppm  for  p- 
dichlorobenxene.  The  Agency  condudes 
diat  bodi  a  TWA  and  a  STEL  are 
necessary  to  proted  worliers  from  the 
significant  risk  of  eye  damage,  vertigo, 
and  neuropathic  effects,  which 
constitute  material  impairments  of 


health  that  are  assodsted  with 
occupational  expoeure  to  p> 
dichlorobenxene  at  levels  above  the  6- 
hour  TWA  PEL 

nCHLOROMONOPLUOitOMCTHANB 

CA&  79-IVI:  Ghemlcal  PonnuU:  CHCWP 
H.8.Nan» 

OSHA  formeriy  had  a  limit  of  1000 
ppm  TWA  for 

dichloromonofluoromethane  (FC-21). 
The  AOGIH  has  a  TLV-TWA  of  10  ppm 
for  this  ooloriess  gas:  this  limit  is  baaed 
on  FC-21's  similarity  to  chloroform  in 
terms  of  hepetotoxic  effects.  The 
proposed  PEL  for  FC-21  was  10  ppm. 
and  N106H  (Ex.  8-47,  Table  Nl)  concurs 
widi  diis  limit  The  final  rule 
promulgates  an  6-hour  TWA  PEL  of  10 
ppmforPC-21. 

FC-21  is  considered  more  toxic  than 
the  related  difluorinated  methanes.  The 
major  health  hazards  assodsted  with 
exposure  to  this  substance  are  liver 
damage,  cardiac  sensitization,  and 
narcosis.  F^eon-21  hss  s  4-liour  LC««  of 
49,900  ppm  in  rsts  (Tsppan  and  Waritz 
1964.  as  dted  in  AOGIH  19e6/Ex.  1-3.  p. 
187).  Within  an  hour,  exposure  to 
looiooo  ppm  killed  rats  and  guinea  pigs 
(Weigard  1971/Ex.  1-1102):  odier  tests 
with  guinea  pigs  and  mice  demonstrated 
that  concentraUons  of  51X000  ppm  and 
hitler  cause  unoonsdousnese  or  deeth 
(Nuckolls  1935.  as  dted  in  AOGIH  1986/ 
Ex.  1-3.  p.  187:  Boodi  snd  Blxby  1932/ 
Ex.  1-1079).  The  clinical  signs  of 
overexposure  indude  loss  of 
ooordinsdon.  tremors,  narcosis,  and 
prostrstion.  ss  well  as  possible  lung  and 
liver  changes  (Tsppan  and  Waritz  1964. 
as  dted  in  AOGIH  1986/Ex.  1-3.  p.  187). 

Two-we^  exposures  of  rats  to  10,000 
ppm  for  6  hours  daily  caused  hepatic 
Ciilure  or  marked  liver  damage 
(Trochimowicz.  Moore,  and  Chiu  1977/ 
Ex.  1-34).  A  series  of  90-day  exposures 
of  rats  aiid  dogs  to  concentrations  of 
1000  and  5000  ppn 

dicfaloromononuoromethane  resulted  in 
bilateral  hair  loss,  drrhosis.  and 
excessive  mortality  in  rats  in  bodi 
expoeure  levels:  dms  exhibited  weight 
loss  St  both  levels,  but  mild  liver 
changes  were  observed  only  st  the  5000- 
ppm  level  (Trochimowicz.  Lyon.  Kelly, 
snd  Chiu  1977.  as  dted  in  ACGIH  1906/ 
Ex.  1-3.  p.  187).  Another  uncompleted 
study  reported  liver  pathology  in  rats 
repeatedly  exposed  for  90  dsys  at  500 
ppm.  and  probable  liver  pathology  from 
similar  exposures  to  200  ppm:  no  hepatic 
effects  were  observed  after  exposure  to 
50  ppm  (Allied  Chemical  Company  1978. 
as  dted  in  ACGIH  1986/Ex.  1-3.  p.  187)! 

Two  of  12  dogs  exposed  to  laooo  ppm 
FC-21  plus  intravenous  epinephrine 
developed  serious  arrhythmia  (Kf  uUin. 


Federal  Register  /  Vol.  54,  No.  12  /  Thursday,  January  19,  1989  /  Rules  and  Regulations  2627 


as  dted  in  ACGIH  1986/Ex.  1-3.  p.  187). 
Dogs  and  monkeys  (anesthetized) 
demonstrated  tachycardia  and 
hypotension  after  exposure  to  FC-21  at 
levels  between  SOXXM)  and  lOaoOO  ppm: 
bronchoconstriction  was  obsCTved  at 
25.000  ppm  (Aviado  and  Smith  1975/Ex. 
1-82:  Belej  and  Aviado  1975/Ex.  1-462). 
Anesthetized  mice  exposed  to  a 
concentration  of  100.000  ppm  FC-21 
showed  arrhythmia  and  cardiac 
sensitization  to  epinephrine  (Aviado  and 
Belej  1974/Ex.  1-615).  Preimplantation 
loss  has  been  reported  in  pregnant  rats 
exposed  to  FC-21  at  10,000  ppm  on  days 
6  through  15  of  gestation  (Belej  and 
Aviado  ig75/Ex.  1-462).  OSHA  received 
no  comments  other  than  NIOSH's  on 
FC-21. 

In  the  final  rule.  OSHA  is  establishing 
a  TWA  limit  of  10  ppm  for 
dichloromonofluoromethane.  The 
Agency  concludes  that  this  limit  will 
protect  workers  against  the  significant 
risks  of  hepatotoxic  effects,  cardiac 
sensitization,  and  narcosis  assodated 
with  expsoure  to  this  substance.  OSHA 
finds  that  these  exposure-related  effects 
constitute  material  impairments  of 
health  within  the  meaning  of  the  Act 
DIETtfYL  KETONE 
CAS:  96-22-0:  Chemical  Formula: 

CtHiCOCtHi 
H.S.  No.  1135 

Previously,  OSHA  had  no  limit  for 
diediyl  ketone.  The  ACGIH  has  a  limit 
of  200  ppm  TWA  for  this  coloriess 
liquid,  which  has  an  acetone-like  odor. 
The  proposed  PEL  was  200  ppm  as  an  6- 
hour  TWA.  and  NIOSH  (Ex.  6-47.  Table 
Nl)  concurs  with  this  limit  which  is 
established  in  the  final  rule. 

The  oral  LDm  for  diethyl  ketone  in 
rats  is  reported  to  be  2.14  g/kg.  Four  of 
six  rats  died  when  exposed  to  diethyl 
ketone  for  four  hours  at  8000  ppm 
(Smyth,  Carpenter,  WeiL  and  Pozzani 
1954/Ex.  1-440).  In  general  the  toxidties 
of  the  methyl  ketones  increase  with 
increasing  molecular  weight  diethyl 
ketone  is  somewhat  less  toxic  than  is 
mediyl  propyl  ketone  (TLV-TWA  of  200 
ppm)  (NIOSH  1978f.  as  cited  in  ACGIH 
ige6/Ex.  1-3,  p.  199).  All  of  die  ketones 
cause  mucous  membrane  and  eye  and 
skin  irritation.  OSHA  received  no 
comments  on  diethyl  ketone  except 
those  from  NIOSH. 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  200  ppm  for 
diethyl  ketone,  the  same  limit  being 
proposed  for  methyl  propyl  ketone.  The 
Agency  concludes  that  this  limit  will 
reduce  the  significant  risk  of  eye  and 
skin  irritation,  which  are  material  health 
impairments  that  are  assodated  with 
exposure  to  diethyl  ketone  at  levels 
above  the  new  PEL. 


DIETHYLENE  THIAMINE 

CAS:  111-40-tt  Chemical  Formula: 

(NHxCHKIH,)!  NH 
H.S.Nal138 

Formeriy.  OSHA  had  no  limit  for 
diediylene  triamine  (DETA).  The  ACGIH 
has  a  TLV-TWA  of  1  ppm,  «vith  a  skin 
notation,  for  this  strongly  alkaline, 
hygroscopic  and  somewhat  viscous 
yellow  liquid  that  smells  like  ammonia, 
llie  proposed  PEL  was  1  ppm  as  an  6- 
hour  TWA.  with  a  siun  notation,  and 
NIOSH  (Ex.  8-47,  Table  Nl)  concors 
with  this  limit  The  final  rule 
promulgates  this  1-ppm  6-hour  TWA  for 
diethylene  triamine:  however,  the  skin 
notation  is  not  retained  (see  the 
discussion  on  siun  notations  in  Section 
V1.C.18  of  Uiis  preamble). 

The  acute  intraperitonieal  LDb*  values 
for  DETA  are  reported  to  be  71  and  74 
mg/kg  for  the  mouse  and  rat 
respectively  (Hine,  Kodama.  Anderson 
et  al.  1958/Ex.  1-511).  In  die  rat  die 
reported  oral  and  percutaneous  IDim 
values  are  the  same  (1080  mg/kg):  the 
dermal  LD^  for  the  rabbit  is  1090  mg/kg 
(Smyth,  Carpenter,  and  Weil  1940/Ex.  1- 
528).  Exposure  to  300  ppm  of  diethylene 
triamine  vapor  for  8  hours  failed  to  kill 
any  of  a  group  of  exposed  rats  (Savitt 
1955/Ex.  1-663). 

Sutton  (1963/Ex.  1-1101)  has  reported 
that  DETA  causes  severe  corneal  injuiy; 
solutions  of  15  to  100  percent  caused 
lasting  corneal  damage.  If  impnpetfy 
controlled,  the  vapor  and  liquid  cause 
sensitization  of  tbe  respiratory  trad  and 
skin  (American  Industrial  Hygiene 
Association  1960,  as  dted  in  ACGIH 
ig66/Ex.  1-3.  p.  197).  Demehl  (Ex.  1-728) 
demonstrated  such  sensitization  in  a 
study  reported  in  1951. 

OSHA  received  no  other  coaiments  on 
this  substance.  However.  OSHA  has 
carefully  reviewed  the  health  evidence 
on  the  percutaneous  toxidty  of  DETA 
and  has  determined  that  a  sidn  notation 
is  not  necessary  for  this  substance  (see 
the  discussion  on  skin  notations  in 
Section  VI.C18).  The  final  rule  dius 
contains  no  skin  notation  for  DETA. 

In  the  final  nde.  OSHA  is  establishing 
an  &-hour  TWA  limit  of  1  ppm  for 
diethylene  triamine.  The  Agency 
condudes  that  this  limit  wUI  protect 
workers  against  the  significant  risk  of 
skin  and  respiratory  tract  irritation  and 
sensitization,  all  of  which  constitute 
material  health  impairments  that  are 
associated  with  exposure  to  diethylene 
triamine  at  levels  above  the  new  PEL 
DIPROPYL  KETONE      .,  . 

CAS:  123-19-3:  Chemical  Fonnula: 

(CH.CH,CH,),CO 
H.S.  No.  1148. 

OSHA  formerly  had  no  limit  for 
dipropyl  ketone.  The  ACGIH  has  a  TLV 


of  50  ppm  TWA  for  this  coloriess  liquio 
with  a  penetrating  odor.  The  proposed 
PEL  was  50  ppm  as  an  6-hour  TWA,  and 
NIOSH  (Ex.  8^7,  Table  Nl)  concurs 
with  this  limit  which  is  established  by 
the  final  rule. 

Dipropyl  ketone  has  a  moderate  oral 
and  inhalation  toxidty  [Dangerous 
Properties  of  Industrial  Materials,  6th 
ed..  Sax  1984).  In  rats,  the  oral  LDm  is 
3.35  g/kg,  and  the  dermal  LDb*  in  rabbits 
is  9.5  g/kg.  Tests  have  indicated  that 
rats  inhaling  2000  ppm  for  4  hours 
survived,  but  at  4000  ppm  all  animals 
died  (Carpenter,  Weil,  and  Smyth  1974/ 
Ex.  1-304).  Metiiyl  isobutyl  ketone 
(MmC)  has  a  similar  acute  toxidty 
(ACGIH  1986/Ex.  1-3,  p.  221);  OSHA  is 
establishing  a  50-ppm  8-hour  TWA  and 
a  75-ppm  STEL  for  MIBK.  Only  NIOSH 
submitted  comments  im  dipropyl  ketone. 

In  the  final  rule,  OSHA  is  establishing 
an  6-hour  TWA  PQ.  of  50  ppm  TWA  for 
dipropyl  ketone.  The  Agency  condudes 
that  this  limit  is  necessary  to  protect 
workers  from  the  significant  risk  of 
narcosis  and  irritation,  both  material 
health  impairments  that  are  assodated 
with  exposures  at  levels  above  the  new 
PEL 
DIQUAT 

CAS:  85-00-7:  Chemical  Formula:  CuHitBrtNt 
H.S.No.1150 

Previously,  OSHA  had  no  PEL  for 
diquat  The  ACGIH  has  s  limit  of  OS 
mg/m*TWA  for  these  yellow  crystals. 
The  iMoposed  PEL  was  0.5  mg/m*  as  an 
6-honr  TWA.  and  NIOSH  (Ex.  6-47. 
Table  Nl)  concurs  with  this  limit  The 
final  rule  establiriies  0.5  mg/m*  as  the  6- 
hour  TWA  PEL  for  diquat 

In  most  spedes.  the  acute  oral  toxidty 
of  diquat  is  similar  to  that  of  paraquat 
and  ranges  from  100  to  400  mg/kg  in 
rats.  mice,  rabbits,  and  dogs.  Cows 
experience  more  severe  toxic  effiects, 
with  an  acute  oral  LDk*  or  30  mg/kg.  The 
24-hour  percutaneous  LDk*  in  rabbits  is 
greater  than  400  mg  cation/l^^  no  siun 
irritation  or  other  iU  effects  were 
demonstrated  at  this  level  (Clark  and 
Hurst  1970/Ex.  1-135;  Ro%ve  and  Wright 
1965.  as  dted  in  ACGIH  1986/Ex.  1-3,  p. 
222).  Rats  fed  1000  ppm  dady  (about  SO 
mg/kg/ day)  for  two  years  survived: 
reduced  food  intake  and  growth  were 
the  only  consequences  observed.  At  500 
ppm  (about  25  mg/kg/day).  the  only  ill 
effect  observed  was  a  pathologic  change 
in  the  eye.  A  dietary  level  of  10  ppm 
(about  0.5  mg/kg/day)  for  two  years  did 
not  induce  cataract  formation,  but 
cataracts  do  occur  at  higher  levels,  with 
pathology  observed  at  d^  500-ppm 
level;  one  in  four  animals  demonstrated 
complete  corneal  opadty  in  one  or  both 
lenses  after  six  months  at  the  1000-ppm 
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levttL  Cataract  fonnatioa  raquirat 
prokMtMl  expoMira  and  is  not  induced 
by  single  high-level  exposuras  (AOdH 

igae/Bx.  i-s.  p.  tu). 

Unlike  peraquet  diquat  doee  not 
produce  luag  damage  in  expoeed 
humans  or  animals.  Acute  poisoning 
may  produce  nonspedflc  respiratoiy 
distress  as  well  as  other  nonspedflc 
signs  of  poisoning.  In  humans, 
•ccidentel  ingeetloo  has  produced  leas 
toxic  reactioos  than  those  assodatad 
with  paraquat  ingestion  (Orspoulos  and 
McBvoy  ItmffSx.  1-429).  06HA 
received  no  comments,  other  than 
NlOSH's.  on  diquat 

In  dM  final  rule.  OSHA  is  establishing 
an  6-hour  PEL  of  OS  mg/m*  TWA  for 
diquat  The  Agency  condudes  that  this 
limit  will  proted  against  the  significant 
risk  of  ocular  damage,  which  constitutes 
a  material  heelth  impeirment  that  is 
sssodated  with  chronic  exposure  at 
levels  above  the  new  PEL 
DtSULFOrON 
CAS:  2a»-0^-4i  Chenlcal  Pomda: 

caAPs. 

HA  Na  1152 

OSHA  formerly  had  no  exposura  limit 
for  disulfotoo.  The  AOGIH  has  a  Umit  of 
ai  mg/m*TWA  for  this  substance.  The 
proposed  PBL  for  disulfbton  wss  0.1  mg/ 
m*  ss  an  8-hour  TWA:  the  final  rule 
establishes  Uiis  limit  and  adds  a  skin 
notation.  Pure  disuUbtoo  is  an  oily, 
colorless  liquid:  die  technical  grade  is  a 
brown  liquid. 

The  acute  toxidty  of  disulfoton  is  very 
high  by  all  laboratory-tested  routes  of 
administration.  Por  weimling  rats,  the 
intraperitoneal  LDb*  is  repotted  to  be  5.4 
mg/lqp  for  adult  rats,  it  is  9.4  mg/kg 
(Brodeur  and  Dubois  186a/Bx.  1-718). 
The  ecute  dermal  LDb*  is  9  mg/kg  for 
adult  female  rats  and  25  mg/kg  for  adult 
male  rats  (Gaines  1989/Ex.  1-320).  The 
acute  oral  LDbaS  for  male  and  female 
rats  sre  reported  as  &8  mg/kg  and  2.5 
mg/kg.  res|Mctively  (Brodeur  and 
Dubois  1084/Bx.  1-1015).  Rats  have 
demonstrated  an  acquired  tolerance  for 
disulfoton  (Brodeur  and  Dubois  19e4/Ex. 
1-1015). 

MetaboUcally.  disulfoton  is  highly  fat- 
soluble,  and  the  compound  apparently 
interferes  with  mixed-function  oxidase 
activity  in  the  same  manner  shown  to  be 
the  case  for  parathion:  with  reaped  to 
median  lethal  doses,  parathion  and 
disulfoton  era  similar  (Stevens  et  sL 
1973.  ss  dted  in  ACCIH  lOOS/Ex.  1-3.  p. 
228). 

NIOSH  (Ex.  8-47.  Table  N2)  noted  diat 
OSHA  had  Inadvertently  omitted  the 
skin  notation  for  the  proposed  limit  for 
disulfoton.  NIOSH  poinU  out  Uuit  die 
studies  described  soove  for  this 
substance  dearly  demonstrate  that 


disulfoton  "is  almost  as  toxic  via  the 
skin  as  when  sdministered  interaaUy." 
and  further,  that  die  1988  ACGIH 
Documentation  (Ex.  1-3.  p.  298)  indudes 
a  skin  notation  for  this  substance.  On 
the  iMsis  of  these  comments.  OSHA  is 
induding  s  skin  notatioo  for  disulfoton 
in  die  final  rule.  Widi  die  exception  of 
NIOSK  no  coounenter  submitted 
evidence  to  the  record  on  disulfoton. 

In  the  final  rule.  OSHA  ia  eotabUshing 
an  8-hour  TWA  PEL  for  disulfoton  of  ai 
mg/m*.  with  a  skin  notation.  The 
Agency  condudee  diet  this  limit  will 
prevent  the  significant  risk  of  acute 
toxidty  and  metabolic  infury.  wtddi  are 
material  impairments  of  health  that  are 
associated  with  exposures  at  levels 
above  the  new  PEL  The  skin  notation  is 
induded  to  proted  worken  against  the 
dermal  toxidty  that  has  been 
demonstrated  in  animal  tests. 
DIVINYL  BBNZENB 
CAS:  ia8-S7-4c  Chnaical  Fomula: 

CJ14CHCHik 
H.&  Na  11S4 

Previously.  OSHA  had  no  limit  for 
divinyl  bemene.  The  ACGIH  has  a 
TLV-TWA  of  10  ppok  based  on  diis 
substance's  similarity  to  styrene.  Hie 
proposed  PBL  was  10  ppm  as  an  8-hour 
TWA.  and  NIOSH  (Ex.  8-47.  Table  Nl) 
concurs  with  this  limit  In  the  final  rule, 
an  8-hoor  TWA  of  10  ppm  is 
promulgated  for  divinyl  benzene.  The 
commercial  grade  of  tfivinyl  benzene  is 
a  pale-straw-colored  liquid:  it  contains 
all  three  isomers,  but  this  meta  isomer 
predominates. 

The  oral  LDb*  for  rats  is  reported  to  be 
4.1  g/kg.  and  an  acute  inhalation  study 
showed  no  ill  effects  bom  a  single 
seven-hour  exposure  at  351  ppm. 
However,  repeated  or  prolonged  oontad 
with  the  Uquid  may  cause  skin  bums 
(Dow  Qiemical  Company  1977).  as  dted 
in  ACGIH  1998/Ex.  1-3.  p.  228). 

Industrial  experience  indicates  that 
irritation  of  the  respiratory  system,  skin, 
and  ejres  can  result  from  inhalation 
exposures  to  divinyl  benzene,  but  thera 
are  no  data  conceining  chronic 
exposures  in  humans.  No  comments, 
odier  dian  diose  of  NIOSH.  were 
received  on  divinyl  benzene. 

The  final  rule  establishes  a  PEL  of  10 
rom  (8-hour  TWA)  for  divinyl  benzene. 
Ine  Agency  condudes  that  this  limit 
will  proted  against  the  significant  risk 
of  iiritation  to  the  respiratory  trad, 
eyes,  and  skin:  such  irritation 
constitutes  a  material  impairment  of 
health  within  the  meaning  of  the  Act 
ENDOSULFAN 

CAS:  llS-29-7:  Chemical  Fonnula: 

C.HiCI.O.8 
Ha  No.  1180 


OSHA  fbcmerly  had  no  permissible 
exposura  limit  for  endoeulfaa  The 
ACGIH  has  a  TLV-TWA  of  ai  mg/m*. 
with  a  skin  notatioa  The  proposed  PEL 
was  Oil  mg/m*.  as  an  8-hour  TWA.  with 
a  skin  notation:  NIOSH  (Ex.  8-17.  Table 
Nl)  concurs.  The  final  rule  establishes 
an  84iour  TWA  PBL  for  endoeulfan  of 
0.1  mg/m*.  with  a  skin  notatioa 
Technical  endoeulfan  is  a  tan.  semi- 
waxy  solid  mixture:  it  may  have  a  slight 
odor  similar  to  that  of  sulfor  dioxide. 

The  faisectidde,  endoeulfan.  is  similar 
in  its  acute  oral  toxidty  to  the  related 
insediddes  aldrin  and  dieldrin  (TLV- 
TWAs  of  0.25  mg/m^  except  diet  it  is 
sl^tly  more  toxic  than  these 
substances  in  female  laboratory 
animals.  In  rats,  the  oral  LDu  for 
endosulfon  is  43  mg/kg  for  males  and  18 
mg/kg  for  females  (Ainn  Chemicals 
Handbook  1974/Ex.  l-1147a).  The 
dermal  LDb*  in  male  and  female  rats  are 
130  mg/kg  and  74  mg/kg.  respectively 
[Farm  Chemicals  Handbook  1974/Ex. 
1147a).  The  respiratory  LCm  for  male 
rats  is  SO  mg/kg  for  4  houra  of  exposure 
(Association  of  American  Pestidde 
Control  Offidals.  Inc.  1989.  as  dted  in 
ACGIH  198e/Ex.  1-3.  p.  230). 

In  laboratory  tests  of  chronic 
exposure,  rats  tolerated  oral  doses  of  up 
to  3.2  mg/kg/day  for  3  months  without 
inJuTV  (Gaines  1975.  as  dted  in  ACGIH 
1986/&L  1-8.  p.  230),  and  dogs  tolerated 
doses  up  to  a75  mg/kg  for  1  year  (Elv. 
MacFanane.  Galen,  and  Hines  19e7/Ex. 
1-414).  A  2-year  dietary  level  of  10  ppm 
(approximately  0.5  mg/kg/day)  in  rats 
was  associated  with  a  statistically 
insignificant  dedine  in  female  survival 
rates  and  caused  s  reduction  in  testis 
weights  in  males.  At  SJO  mg/kg/day. 
histopathologic  findings  showed  renal 
tubular  damage  and  some  hydropic 
changes  in  rat  liven  (Czech  1958,  as 
dted  in  ACGIH  199e/Ex.  1-3.  p.  230). 

Inhalation  of  endoeulfan  dust  by 
humans  has  been  assodated  with  slight 
nausea,  confusion,  exdtement  flushing, 
and  dry  mouth  (State  of  California: 
Department  of  Industrial  Relations/Ex. 
1-8).  Nine  employees  who  had  been 
working  with  SO-percent  water-wettable 
endoeuuian  powder  for  only  a  few  days 
had  convulsions  (Assodation  of    . 
American  Pesticide  Control  Offidals. 
Inc.  1969.  as  cited  in  ACGIH  lOSe/Ex.  1- 
3.  p.  230).  With  the  exception  of 
NlOSH's  comments,  no  evidence  on 
endoeulfan  was  submitted  to  the  record. 

OSHA  concludes  that  exposure  to 
endosulfan  poses  a  significant  risk  of 
systemic  poisoning  and  renal  and 
testicular  damage,  and  the  Agency 
therefore  is  establishing  a  PEL  of  0.1  mg/ 
m*TWA  for  endosulfan.  with  a  skin 
notation:  these  effects  constitute  a 
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material  impairment  of  health  within  the 
meaning  of  the  Act  OSHA  flnds  that 
this  limit  will  substantially  reduce  the 
significant  risk  assodated  with 
exposure  to  this  substance  at  the  levels 
formerly  permitted  by  the  absence  of  an 
OSHA  limit 
FONOPOS 

CAS:  944-22-9:  Chemical  Fonnula: 

CiaHitOPSt 
H.S.  No.  1181 

OSHA  formerly  had  no  limit  for 
fonofos.  The  ACGIH  has  a  limit  of  0.1 
mg/m* TWA.  «vith  a  skin  notation,  for 
this  light-yellow  liquid,  which  is  similar 
to  ethyl  parathion  and  other 
cholinestase  inhibiton.  The  proposed 
PEL  wss  an  8-hour  TWA  of  ai  mg/m*, 
widi  a  skin  notation:  NIO^  (Ex.  8-47, 
Table  Nl)  concivs  with  this  limit  The 
final  rule's  PEL  for  fonofos  is  an  8-hour 
TWA  limit  of  ai  mg/m*.  with  a  skin 
notation. 

In  male  rats,  the  average  acute  oral 
LDb«  of  tedinical  fonofos  has  been 
reported  to  be  13.2  mg/kg  (Stauffer 
Chemical  Co.  1974.  as  dted  in  ACGIH 
1986/Ex.  1-3.  p.  275).  For  female  rats,  an 
average  oral  LDm  of  3  mg/kg  has  been 
reported  (NIOSH  1974d).  The  acute 
dermal  LDboS  reported  for  rats  and 
guinea  pigs  are  147  and  278  mg/kg. 
respectively  (Weir  and  Hazleton  1981/ 
Ex.  1-1135).  Weir  and  Hazleton  reported 
diat  no  localized  eye  irritation  occurred 
when  0.1  ml  of  technical  fonofos  was 
instUled  into  rabbit  eyes:  however, 
death  resulted  in  these  animals  within 
24  houn  after  the  instillation  (1981 /Ex. 
1-1135).  Dietary  studies  of  rats  lasting 
105  weeks  have  shown  10  ppm  (about 
0.2  mg/kg)  to  be  a  no-effect  level.  Dogs 
fed  fonofos  for  14  weeks  showed  no- 
effed  dietary  levels  of  8  ppm:  no 
carcinogenic  effects  were  observed. 
Rats  showed  reproductive  effects  at 
dietary  levels  of  10  ppm  and  31.6  ppm 
(about  a7  mg/kg)  (Stauffer  Chemical  Co. 
1974.  as  cited  in  ACGIH  ige6/Ex.  1-3.  p. 
275). 

Iliere  are  no  reports  of  human 
poisonings  caused  by  fonofos.  although 
it  is  known  to  be  a  cholinesterase 
inhibitor  (ACGIH  19e6/Ex.  1-3.  p.  275). 
There  were  no  comments,  other  than 
NlOSH's,  on  fonofos. 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  PEL  of  0.1  mg/m*  TWA  for 
fonofos  to  protect  exposed  woikers  ftom 
the  significant  risk  of  cholinesterase 
inhibition  that  is  characteristic  of 
exposure  to  this  and  other  organic 
phosphate  pesticides.  OSHA  considers 
cholinesterase  inhibition  a  material 
impairment  of  health.  A  skin  notation  is 
also  established,  based  on  evidence  in 
animals  that  fonofos  can  readily 
penetrate  the  skin  and  cause  death.  The 


Agency  concludes  that  these  limits  will 
substantially  reduce  this  significant  risk. 
PORMAMIDE 

CAS:  7S-1Z-7:  Chemical  Fonnula:  CHiNO 
HS.  No.  1182 

Previously,  OSHA  had  no  limit  for 
formamide.  The  ACGIH  has  a  TLV- 
TWA  of  20  ppm  and  a  TLV-STEL  of  30 
ppm  for  this  clear,  viscous,  odoriess 
liquid.  The  proposed  PELs  were  an  8- 
hour  TWA  of  20  ppm  and  a  15-minute 
STE^  of  30  ppm,  and  the  final  rule 
establishes  these  limits. 

Formamide  has  an  LDm  of 
approximately  6  g/kg  for  rats  (Thiersh 
1962/Ex.  1-660:  Zaeva.  Vinogradova, 
Savina.  and  Osipenko  1969/Ex.  1-1026). 
Dietary  administration  at  1.5  g/kg  for 
two  weeks  resulted  in  fatalities  in  rats: 
pathologic  examination  revealed 
cumulative  changes  characteristic  of 
gastritis  and  malnutrition  (E.I.  du  Pont 
de  Nemours  and  Company.  Inc.,  as  cited 
in  ACGIH  1986/Ex.  1-3,  p.  278). 
Czajkowska  (1981.  as  dted  in  ACGIH 
19e6/Ex.  1-3.  p.  278)  reports  the  dermal 
LDm  for  skin  absorption  in  rabbits  as  6 
g/kg.  Mild  and  transient  irritation,  but 
no  allergic  skin  sensitization,  occurred 
when  formamide  was  applied  to  the  skin 
of  guinea  pigs  [Dangemus  Properties  of 
Industrial  Materials.  6th  ed..  Sax  1984; 
E.L  du  Pont  de  Nemoura  and  Company, 
Inc..  as  cited  in  ACIGH  1966/Ex.  1-3.  p. 
278).  Eye  irritation  tests  in  rabbits 
showed  only  slight  temporary  irritation 
(Carpenter  and  Smyth  1946/Ex.  1-303). 
No  signs  of  toxicity  in  rats  were 
detected  in  single  six-hour  exposures  at 
3900  ppm  formamide  dispensed  as  a 
mist,  or  in  six-hour  daily  exposures  for 
10  days  at  approximately  1500  ppm 
formamide  vapor  (equivalent  to  air 
satiutited  «vith  formamide  at  room 
temperature);  no  indications  of  organ 
damage  were  seen  in  these  animals  on 
pathologic  examination  (EJ.  du  Pont  de 
Nemours  and  Company.  Inc.  as  cited  in 
ACGIH  1986/Ex.  1-3.  p.  278). 

Gross  fetal  malformations  were  not 
noted  follo«ving  dermal  applications  of 
formamide  to  the  skin  of  pregnant  rats; 
the  effects  that  were  observed  were 
weak  and  were  produced  at 
overwhelming  concentrations  (Stuia  and 
Krauss  1977/Ex.  1-1068).  The  no- 
observed-effect  level  in  a  rabbit 
Hevelopmental  toxicity  study  was  22 
mg/kg  orally  (Merkle  and  Zeller  1980/ 
Ex.  1-883). 

According  to  the  ACGIH.  there  are  no 
reports  of  industrial  poisoning  by 
formamide  (E.I.  du  Pont  de  Nemours  and 
Company,  Inc..  as  cited  in  ACGIH  1986/ 
Ex.  1-3.  p.  278). 

OSHA  received  comments  on 
formamide  from  Grace  Ziem  (Ex.  46)  and 
NIOSH  (Ex.  8-47.  Table  N2).  Dr.  Ziem. 


an  occupational  physician  on  the  staff  of 
Johns  Hopkins  School  of  Hygiene  and 
Public  Health  and  the  University  of 
Maryland  School  of  Medicine,  believes 
that  OSHA  should  revise  the  PEL  for 
formamide  to  10  ppm  as  an  8-hour  TWA 
based  on  Grant's  (1986/Ex.  1-975) 
statement  that  this  substance  causes 
Grade  4  eye  irritation  rather  than  the 
"mild"  irritation  reported  by  du  Pont  (as 
dted  in  ACGIH  1986/Ex.  1-3,  p.  278).  Dr. 
Ziem  also  notes  that  the  ACGIH  has 
dropped  its  STEL  for  formamide. 
lowered  its  8-hour  TWA  PEL  to  10  ppm, 
and  added  a  skin  notation  for  this 
substance.  In  addition,  consistent  with 
the  Agency's  policy  on  skin  notations 
(discussed  in  Section  VI.C.18  of  the 
preamble),  OSHA  is  not  adopting  the 
skin  notation  at  the  present  time.  The 
Agency  concludes  that  the  30-ppm  STEL 
should  be  retained  to  ensure  that 
workplace  exposures  to  formamide  are 
not  permitted  to  exceed  the  8-hour  TWA 
by  any  substantial  margin.  NIOSH  (Ex. 
8-47.  Table  N2)  does  not  concur  with  the 
Umits  proposed  and  points  out  that 
formamide  is  a  testicular  toxin  and  has 
been  identified  in  mice  as  a  teratogen. 
OSHA  is  aware  of  the  developing 
literature  on  both  formamide  and 
dimethyl  formamide.  and  the  Agency 
intends  to  monitor  lexicological 
developments  on  these  chemicals 
dosely  in  the  future  to  determine 
whether  other  action  is  necessary. 

In  the  final  rule.  OSHA  is  establishing 
a  PEL  of  20  ppm  TWA  and  a  STEL  of  30 
ppm  for  formamide.  The  Agency 
concludes  that  this  limit  will  not  only 
proted  workers  against  the  significant 
risks  of  eye  and  skin  irritation,  but  will 
substantially  reduce  the  risks  of  other 
health  effects  that  exist  as  a 
consequence  of  workplace  exposure  to 
formamide  at  levels  above  the  new 
PELs.  OSHA  considers  sensory 
irritation,  testicular  toxicity,  and 
teratogenicity  material  impairments  of 
health  within  the  meaning  of  the  Act. 
GERMANIUM  TETR^XHYDRIDE 

CAS:  7782-65-2:  Chemical  Fonnula:  Cell. 
H.S.  No.  1186 

OSHA  formerly  had  no  limit  for 
germanium  tetrahydride.  The  ACGIH 
has  a  TLV  of  0.2  ppm  TWA  for  this 
colorless  gas.  The  proposed  PEL  was  an 
8-hour  TWA  of  0.2  ppm,  with  which 
NIOSH  (Ex.  8-47,  Table  Nl)  concurs.  In 
the  final  rule,  the  0.2-ppm  8-hour  TWA  is 
established  as  OSHA's  PEL  for 
germanium  tetrahydride. 

An  early  study  indicated  that 
germanium  tetrahydride  has  a  toxicity 
between  that  of  tin  hydride  and  arsine 
(Flury  and  Zemik  1931e/Ex.  1-093).  In 
this  study,  a  rabbit  survived  exposure  to 
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100  ppn  for  on*  hour.  One-hour 
expoeuree  at  ISO  and  185  ppn  caused 
fatalities  in  mice,  and  similar  exposures 
involving  guinea  pigs  resulted  in 
sickness  at  the  ISO-ppm  level  and  death 
at  185  ppm  (Flury  and  Zemik  1031e/Ex. 
1-883).  On  the  other  hand.  Webster 
(1M6/EX.  1-390)  reported  that 
germanium  letrahydride  is  less  toxic 
than  both  tin  hydride  and  arsine.  Ute 
effect  of  exposure  to  germanium 
tetrahydride  is  hemolysis.  Data 
concerning  chronic  or  subacute 
toxicities  are  not  available.  Based  on 
germanium's  acute  toxicity,  which  is 
approximately  half  that  of  stibine,  the 
ACGIH  recommends  an  8-hour  TLV  of 
0.2  ppm  TWA.  OSHA  received  no 
comments,  other  than  NlOSKTs.  on  this 
substance. 

In  the  final  rule,  OSHA  establishes  a 
PEL  of  0.2  ppm  as  an  8-hour  TWA  for 
germanium  tetrahydride  to  reduce  the 
significant  risk  of  hemolytic  effects, 
which  constitute  material  impainnents 
of  health  that  are  associated  with 
exposure  to  this  substance  at  levels 
above  the  new  PEL  The  Agency 
concludes  that  implementation  of  this 
limit  will  substantially  reduce  this 
significant  risk. 
INDENE 

CA&  85-13-0:  Chemical  Formula:  C«Hi 
H.S.  No.  1212 

OSHA  had  no  former  limit  for  indene. 
The  ACGIH  has  a  TLV-TWA  of  10  ppm 
for  this  coloriess  liquid.  The  proposed 
PEL  was  10  ppm  as  an  8-hour  TWA,  a 
limit  with  which  NIOSH  (Ex.  8-47.  Table 
Nl)  concurs.  The  final  rule  promulgates 
an  8-hour  TWA  PEL  for  indene  of  10 
ppm. 

Early  inhalation  studies  of  indene 
reported  injury  to  the  spleen,  liver,  and 
kidney  of  rats  exposed  to  indene  vapor 
concentrations  of  800  to  900  ppm  for  six 
7-hour  periods  (Cameron  and  Doniger 
1930/Ex.  1-470).  Some  animals  were 
found  at  necropsy  to  have  severe 
necrosis  of  the  liver  with  hemorrhage; 
kidney  necrosis  was  also  observed.  No 
other  organ  damage  was  found  and  no 
deaths  occurred  as  a  result  af  these 
exposures  (Cameron  and  Doniger  1939/ 
Ex.  1-470).  By  analogy  with  the  effects 
of  exposure  to  other  monoaromatic 
hydrocarbons,  exposure  to  indene  is 
likely  to  irritate  the  mucous  membranes. 
In  laboratory  animals,  chemical 
pneumonitis,  pulmonary  edema,  and 
hemorrhage  have  resulted  from  the 
aspiration  of  indene  liquid  into  the  Ituig. 
and  repeated  skin  contact  has  caused 
dermatitis  as  a  result  of  the  defatting 
properties  of  indene  (Gerarde  1980b/Ex. 
1-738b).  In  dermal  studies  of  rats,  one  to 
eight  applications  of  0.1  ml  to  the 
shaved  skhi  were  reported  to  have  no 


effect  three  applications  of  0.5  ml  to 
guinea  pig  skin  also  produced  no  effect 
(Cameron  and  DonigcBr  1939/Ex.  1-470). 
The  oral  toxicity  of  indene  appears  to  be 
moderate,  with  adult  rabbits  toler«iing  a 
single  dose  of  1  gram  without  signs  of 
systemic  toxicity  (Gcfarde  1980b/Ex.  1- 
738b).  Subcutaneous  infection  of  1  gram, 
however,  caused  liver  pathology  aad 
fatalities:  high  oral  doses  (2.5  ml  of  a  1.1 
v/v  mixture  in  olive  oil)  were  uniformly 
fatal  with  characteristic  liver,  lung,  aifd 
gastrointestinal  changes.  Chronic 
administration  of  3  mg/m*  indene  for 
105  days  caused  catalaae  inhibition  and 
stimulation  of  blood  cholinesterase  in 
rats,  but  no  effects  were  observed  in 
rats  exposed  at  0.8  mg/m*  (Dyshinevich 
197e/Ex.  1-031).  No  comments  (other 
than  those  from  NIOSH)  were  received 
on  this  substance. 

The  final  rule  establishes  an  8-hour 
PEL  of  10  ppm  TWA  for  indene.  OSHA 
concludes  that  this  level  will  reduce  the 
significant  risks  of  irritation,  pulmonary 
eRects,  and  systemic  toxicity  which  may 
constitute  material  impairments  of 
health  that  are  associated  with  exposure 
to  levels  above  the  new  PEL 
lOOOFORM 

CAS:  7S-47-a;  OMmtcal  Formula:  CHb 
a&  No.  1214 

OSHA  had  no  former  limit  for 
iodoform.  The  ACGIH  has  an  8-hotir 
TWA  limit  of  0.8  ppm  for  this  yellow- 
green  powder  or  crystalline  solid  with  a 
pungent  odor.  The  proposed  PEL  was  0.6 
ppm  as  an  8-hour  TWA:  NIOSH  (Ex.  8- 
47,  Table  Nl)  concurred  with  this  limit, 
which  is  established  by  the  final  rule. 

The  subcutaneous  LOba  for  rabbits  is 
50  mg/kg.  and  the  oral  LDl,  for  iodoform 
in  dogs  is  1000  mg/kg  (Kutob  and  Plaa 
1962^x.  1-61).  These  authors  also 
report  that,  on  a  molar  basis,  iodoform 
has  an  acute  toxicity  in  mice  similar  to 
that  of  methyl  iodide:  this  conclusion  is 
based  on  parameters  of  lethality, 
barbiturate  sleeping  time,  and 
bromsulphaiein  (BSP)  retention  time.  An 
NCI  bioassay  (1978c/Ex.  1-1117]  of 
iodoform  intUcates  that  the  substance  is 
not  carcinogenic  nor  of  high  systemic 
toxicity,  although  histopathological 
examination  of  laboratory  animals  in 
this  bioassay  was  judged  by  NCI  to  be 
inadequate. 

No  human  data  are  available  for  this 
compound,  and  OSHA  received  no 
comments  on  this  substance,  other  than 
those  from  NIOSH. 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  limit  of  0.6  ppm  for 
iodoform,  based  on  the  limit  being 
established  for  methyl  iodide  (2  ppm 
TWA):  these  limits  are  comparable  on  a 
molar  iodine  basis.  OSHA  concludes 
that  this  limit  will  protect  workera  from 


the  significant  risks  of  Irritation  and 
hepatotoxidty,  both  material 
impairments  of  health  that  are 
associated  with  exposure  to  iodoform. 
The  Agency  has  determined  that  this 
limit  will  substantially  reduce  tiiese 
significant  risks. 
iSOBUTYL  ALCOHOL 

CAS:  78-63-1;  Chemical  Formula: 

(CH,)«CHCHtOH 
H.S.  Na  1219 

OSHA  fonnerly  had  a  limit  of  100  ppm 
as  an  8-hour  TWA  for  isobutyl  alcohol. 
The  ACGIH  has  a  limit  of  50  ppm  TWA 
for  this  flanunable.  refractive,  coloriess 
liquid.  The  proposed  PEL  was  50  ppm  as 
an  fr^MMir  TWA:  NIOSH  (ex.  8-47,  Table 
Nl)  concurs.  The  final  rule  establishes  a 
50  ppm  8-hour  TWA  PEL  for  isobutyl 
alcohol 

Limited  inhalation  studies  have 
reported  a  somewhat  higher  acute 
toxicity  for  isobutyl  alcohol  than  for  n- 
butyl  alcohol  (which  has  a  ceiling  of  50 
ppm)  (Smyth,  Carpenter,  and  Weil  1961/ 
Ex.  1-439:  Smyth.  Carpenter,  WeiL  and 
Pozxani  1954/Ex.  1-440).  A  4-hour  LO* 
of  8000  ppm  has  been  reported  in  rats 
for  isobutyl  alcohol.  Ingestion  studies  in 
rabbits  have  reported  an  acute  oral 
toxicity  of  3.75  g/kg  for  isobutyl  alcohol 
(Smytii.  Carpenter,  and  Weil  1951/Ex.  1- 
439;  Smyth.  Carpenter,  WeiL  and 
Pozzani  1954/Ex.  1-440).  The  dermal 
LOm  is  4.2  g/kg  (Stokinger  1976,  as  cited 
in  ACGIH  19e6/Bx.  1-3.  p.  331).  Weese 
(1928/Ex.  1-1073)  reported  that  the 
narcotic  inhalation  dose  over  a  total  of 
136  hours  is  6400  ppm  in  mice.  Slight 
changes  in  the  liver  and  kidneys  were 
reported,  but  no  fatalities  occurred  after 
repeated  narcotiziog  doses  (Weese 
1928/Ex.  1-1073). 

The  effects  of  liquid  isobutyl  alcohol 
on  the  human  eye  appear  to  be 
comparable  to  those  of  n-butanol:  no 
data  are  available  on  ocular  exposure  to 
the  isobutyl  alcohol  vapor.  Dermal 
application  of  isobutyl  alcohol  has 
caused  slight  erythema  and  hyperemia 
in  humaiu  (Schwartz  and  Tulipan  1939/ 
Ex.  1-1167:  Oettel  1996/Ex.  1-921). 

OSHA  received  one  conunent  on  this 
substance  in  addition  to  NIOSH'r,  the 
Motor  Vehicle  Manufacturers 
Association  (MVMA)  (Ex.  S-902)  lists 
isobutyl  alcohol  as  a  substance  for 
which,  in  the  opinion  of  the  MVMA. 
rulemaking  should  be  delayed.  The 
MVMA  provided  no  substantive 
information  in  support  of  its  position. 

In  the  final  rule,  OSHA  is  reducing  the 
former  8-hour  TWA  PEL  of  100  ppm  to 
50  ppm  for  isobutyl  alcohol  The  Agency 
concludes  that  a  SO-ppm  limit  will 
reduce  the  significant  risk  of  skin 
irritation,  which  is  a  material 
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impairment  of  health  that  is  associated 
with  exposure  to  concentrations  at 
levels  above  the  revised  PEL 
ISOOCTYL  ALCOHOL 

CAS:  28852-21-6:  Chemical  Formula:  ge 

CHs(CHi)>CH(C.H»)CHiOH 
H.S.Na1220 

Previonlsy,  OSHA  had  no  PEL  for 
isooctyl  alcohol  The  ACGIH  has  a  TLV- 
TWA  of  SO  ppm.  with  a  skin  notation, 
for  this  colorless  liquid  mixture.  The 
proposed  PEL  was  50  ppm,  with  a  skin 
notation,  and  these  limits  are 
estabUshed  in  the  final  rule  NIOSH  (Ex. 
8-47,  Table  Nl)  concurs  with  these 
limits. 

The  single-dose  oral  LDmS  for  isooctyl 
alcohol  reported  for  rats  and  mice  are 
between  3.2  and  6.4  g/kg;  intraperitoneal 
infection  LDmS  for  these  species  range 
from  less  than  0.4  g/kg  to  1.6  g/kg 
(Hodge  1943/Ex.  1-700;  Fassett  1951,  as 
cited  in  ACGIH  1986/Ex.  1-3,  p.  332). 
The  dermal  LDh  for  the  guinea  pig  is 
greater  than  10  ml/kg  (Fassett  1951.  as 
cited  in  ACGHI  1986/Ex.  1-3,  p.  332):  in 
the  rabbit,  the  dermal  LOm  is  2.38  ml/kg 
(Smyth,  Carpenter.  Weil  et  al.  1969/Ex. 
1-442).  Moderate  skin  irritation  for 
exposure  to  isooctyl  alcohol  has  also 
been  reported.  Rats  and  rabbits  have 
shown  skin  irritation  at  exposure  levels 
ranging  from  1.7  to  3.34  ml/kg  (Smyth, 
Carpenter,  Weil,  et  al.  1989/Ex.  1-442). 
Fassett  (1951.  as  cited  in  ACGIH  1986/ 
Ex.  1-3  p.  332)  also  reported  no  fatalities 
in  rats  after  an  B-hour  inhalation  test  at 
235  ppm.  OSHA  received  no  comments, 
other  than  NIOSH's.  on  this  substance. 

In  the  final  rule,  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  50  ppm,  with  a 
skin  notation,  for  isooctyl  alcohol.  The 
Agency  concludes  that  these  limits  will 
reduce  the  significant  rislcs  of  skin 
irritation,  a  material  impairment  of 
health  that  is  associated  with  exposure 
to  this  substance  at  levels  above  the 
new  PEL 
N-ISOPROPYLANIUNE 

CAS:  768-S2-5:  Chemical  Formula: 

CHJMHCH  (CH,), 
H.S.  No.  1229 

OSHA  fonnerly  had  no  limit  for  N- 
isopropylaniline.  The  ACGIH 
recommends  a  TLV-TWA  of  2  ppm, 
with  a  skin  notation,  for  this  liquid.  The 
proposed  PEL  was  2  ppm,  with  a  skin 
notation:  NIOSH  (Ex.  6-47,  Table  Nl) 
concurs.  The  final  rule  establishes  an  8- 
hour  TWA  I^L  of  2  ppm.  and  a  skin 
notation,  for  N-isopropylaniline. 

The  oral  LDm  for  rats  exposed  to  N- 
isopropylaniiine  is  between  0.25  and  0.5 
g/kg.  Slight  irritation  of  the  skin  and 
eyt  8  has  been  reported  in  animals  as  a 
res  lit  of  direct  contact  with  this 
ch(  mical  (Dow  Chemical  Company 


1977k.  as  cited  in  ACGIH  1986/Ex.  1-3. 
p.  338).  No  other  data  concerning 
chronic  toxicity  or  himian  exposure  are 
available  (ACGIH  198e/Ex.  1-3.  p.  338). 

Chemical  analysis  shows  N- 
isopropylaniline  to  have  toxicologic 
properties  similar  to  those  of  its  parent 
compound,  aniline.  The  oral  LDmS  for 
the  two  chemicals  are  approximately 
equal.  The  ACGIH  has  established  the 
2-ppm  TLV-TWA  for  N-isopropylaniline 
on  the  basis  of  its  structural  analogy 
with  aniline  (which  has  a  2-ppm  TLV- 
TWA)  and  N,N-dimethylaniline  (which 
has  a  5-ppm  TLV-TWA  and  a  10-ppm 
STEL):  exposure  to  these  substances  has 
been  shown  to  cause  hemolytic  and 
central  nervous  system  effects  in 
animals  and  humans.  These  substances 
are  also  toxic  when  absorbed  through 
the  skin.  OSHA  received  only  one 
comment,  form  NIOSH.  on  this 
substance. 

In  the  final  rule,  OSHA  is  establishing 
an  B-hour  PEL  of  2  ppm  for  N- 
isopropylaniline,  with  a  skin  notation. 
The  Agency  concludes  that  this  limit 
will  protect  exposed  workers  from  the 
significant  risk  of  irritation  and  systemic 
and  hemolytic  effects,  all  material 
health  impainnents  that  are  caused  by 
inhalation,  ingestion,  or  dermal 
absorption  of  N-isopropyl-aniline. 

KETENE 

CAS:  463-51-4:  Chemical  Formula: 

CH,=C=0 
H.S.  .No.  1231 

OSHAs  former  8-hour  TWA  limit  for 
ketene  was  0.5  ppm.  The  ACGIH  has  a 
TLV-TWA  of  0.5  ppm  and  a  TLV-STEL 
of  1.5  ppm  for  this  colorless  gas  with  a 
sharp,  penetrating  odor.  The  proposal 
retained  the  8-hour  TWA  and  added  a 
STEL  of  1.5  ppm:  NIOSH  (Ex.  8-47, 
Table  N-1)  concurs.  The  final  rule 
retains  an  8-hour  TWA  PEL  of  0.5  ppm 
and  adds  a  STEL  of  1.5  ppm  for  ketene. 

Ketene  is  highly  irritating  to  the 
respiratory  tract  (Mendenhall  and 
Stokinger  1959/Ex.  1-428),  and  the 
effects  of  its  action  are  delayed  (Treon, 
Sigmon.  Kitzmiller  194/Ex.  1-769). 
Mendenhall  and  Stokinger  (1959/Ex.  1- 
428)  have  reported  a  10-minute  LCm  for 
mice  of  17  ppm.  Cronic  exposure  at  1 
ppm  for  six  months  on  a  schedule  of  six 
hours  daily,  five  days  per  week,  was 
tolerated  by  animals  of  several  species 
(Mendenhall  and  Stokinger  1960,  as 
cited  in  ACGIH  1986/Ex.  1-3,  p.  341). 
Similar  results  have  been  reported  in 
monkeys  exposed  repeatedly  (55 
exposures)  for  seven  hours  (Treon. 
Sigmon.  and  Kitzmiller  1949/Ex.  1-769). 
Evidence  strongly  suggests  ihat  the 
development  of  emphysema  and  fibrosis 
may  occur  in  individuals  who  have 
developed  a  tolerance  to  the  acute 


effects  of  ketene  exposure  (Stokinger. 
Wagner,  and  Dobrogarski  19S7/EX.  1- 
139.  No  commenU  other  than  NIOSH's 
were  received  on  ketene. 

In  the  final  rule.  O^IA  is  retaining  the 
8-hour  TWA  PEL  of  0.5  ppm  and  adding 
a  15-minute  STEL  of  1.5  ppm  for  ketene. 
The  Agency  concludes  that  workers 
exposed  to  this  highly  irritating  and 
toxic  gas  are  at  significant  risk  of 
developing  respiratory  irritation, 
pulmonary  edema,  and  other  severe 
plumonary  effects  that  constitute 
material  health  impairments.  OShIA 
finds  that  a  TWA  and  STEL  are  required 
to  protect  against  both  acute  and 
chronic  health  effects.  The  final  rule's 
limits  will  substantially  reduce  these 
risks. 

MCTHACRYUC  ACID 

CAS:  79-41-4:  Chemical  Formula: 

CH,=QCH,)COOH 
HS.  No.  1244 

OSHA  formeriy  had  no  limit  for 
methacrylic  acid.  The  ACGIH  has  a 
TLV-TWA  of  20  ppm  for  this  substance. 
Methacrylic  acid  is  a  liquid  with  an 
acrid,  disagreeable  odor.  The  proposed 
PEL  was  20  ppm,  and  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  that  this  limit  is 
appropriate.  The  final  rule  establishes 
an  8-hour  TWA  PEL  of  20  ppm  for 
methacrylic  acid,  with  a  skin  notation. 

The  primary  toxic  hazard  associated 
with  exposure  to  methacrylic  acid  is 
irritation,  although  the  degree  of 
irritation  from  exposure  to  this 
substance  is  significantly  less  than  that 
from  acrylic  acid  (ACGIH  1986/'Ex.  1-3. 
p.  362). 

Direct  contact  of  methacrylic  acid 
with  the  skin  or  eye  can  cause  corrosion 
of  the  skin  or  blindness.  In  rabbits,  the 
skin  absorption  LDm  for  methacrylic 
acid  is  0.5  to  1  g/kg  (Dow  Chemical 
Company  1977m,  as  cited  in  ACGIH 
1986/Ex.  1-3,  p.  362).  Rats  exposed  by 
inhalation  to  approximately  1000  ppm 
methacrylic  acid  exhibited  eye  irritation 
(Dow  Chemical  Company  1977m.  as 
cited  in  ACGIH  1986/Ex.  1-3.  p.  362). 
Rats  exposed  to  300  ppm  for  six  hours 
daily  for  20  days  showed  slight 
congestion  of  the  kidneys  (Gage  1970/ 
Ex.  1-318). 

Medical  reports  of  acute  exposures  (at 
concentrations  of  up  to  113  ppm)  in  an 
industrial  setting  revealed  no 
respiratory  symptoms:  however,  skin 
responses  and  a  severe  corneal  burn 
were  reported  (Dow  Chemical  Company 
1977m.  as  cited  in  ACGIH  1986/Ex.  1-3." 
p.  362).  Only  NIOSH  commented  on  this 
substance. 

In  the  final  rule,  OSHA  is  establistiing 
a  PEL  of  20  ppm  as  an  8-hour  TWA  for 
this  substance,  with  a  skin  notation.  The 
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Agency  oonchides  that  this  limit  will 
protect  worker*  from  the  tisnificant  risk 
of  severe  eye  end  skin  initstion.  which 
are  material  health  impairments  that  are 
associated  with  exposure  to  methaoylic 
add  at  levels  above  the  new  limit.  The 
skin  notation  is  necessary  to  prevent 
dermal  abeorption  and  systemic 
toxicity. 
4-MCTHOXYPHENOL 

CAS:  laO-TS-S;  ChMiical  Ponnela: 

O^OCiH.OH 
H.&  Na  1M7 

Previously.  OSHA  had  no  limit  for  4- 
methoxyphenol.  The  ACCIH  has  a  TLV- 
TWA  of  5  mg/m*  for  this  solid 
substance.  Ine  proposed  PEL  was  5  mg/ 
m*:  NIOSH  (Ex.  6-47.  Table  Nl)  concurs 
with  this  limit.  In  the  final  rule.  OSHA 
establishes  an  6-hour  TWA  PEL  of  5  mg/ 
m*  for  methoxyphenol. 

In  rats  the  oral  LDw  for  4- 
melhoxyphenol  is  between  1  and  2  g/kg: 
the  skin  absorption  LDm  is  reported  as 
greater  than  1  g/kg  in  rabbits.  Results  of 
a  two-month  dietary  study 
demonstrated  no  ill  effects  at  0.1  ppm 
(approximately  50  mg/kg/day).  Direct 
contact  of  4-methoxyphenol  with  the 
skin  or  eyes  causes  bums  or  moderate 
corneal  damage  (Hodge.  Sterner. 
Maynard.  and  Thomas  1M9/Ex.  1-41: 
Dow  Chemical  Company  1977n.  as  cited 
in  ACCIH  19ee/Ex.  1-3.  p.  367).  Only 
NIOSH  commented  on  this  substance. 

To  reduce  the  risk  of  dermal  and 
ocular  effects  resulting  from  exposure  to 
4-melhoxyphenol.  a  compound  similar  in 
chemical  structure  and  toxicity  to 
hydroquinone,  OSHA  is  establishing  a 
permissible  exposure  limit  of  5  mg/m* 
as  an  8-hour  TWA.  The  Agency 
concludes  that  this  limit  will  protect 
workers  agaiiut  the  significant  risk  of 
dermal  and  skin  effects  potentially 
associated  with  exposures  to  this 
substance  at  levels  above  the  new  PEL 

METHYL  ACETYLENE-PROPADIENE 
MIXTURE  (MAPP) 

CAS:  None:  Chemical  Fonnula:  C>li«  itomert 
H  S.  No.  12S0 

OSHA  formerly  had  a  standard  of 
1000  ppm  TWA  for  MAPP.  The  ACCIH 
also  has  an  6-hour  TWA  limit  of  1000 
ppm.  with  a  TLV-STEL  of  1250  ppm. 
OSHA  proposed  to  retain  the  8-hour  PEL 
of  1000  ppm  and  to  add  a  STEL  of  1250 
ppm.  and  the  final  rule  establishes  these 
limits,  writh  which  NIOSH  (Ex  8-47. 
Table  Nl)  concurs.  MAPP  contains  58 
percent  of  a  mixture  of  propadiene  (a 
colorless,  unstable  gas  with  s  strong, 
unpleasant  odor)  and  methyl  acetylene 
(a  colorless  gas  with  a  sweet  odor):  the 
balance  ef  the  mixture  consists  of 
paraffinic  and  olefinic  C«  and  C4 
hydrocarbons. 


Tests  of  rabbits,  dogs,  and  guinea  pigs 
exposed  to  an  average  concentration  of 
5000  ppm  for  seven  hours/day.  five 
dsys/week  for  four  oiontfas  reeulled  in 
no  adverse  health  effects  except 
decreased  lung  weights.  No  dianges  at 
all  were  observed  in  animals  exposed  to 
1000  ppm  for  four  months  (Dow 
Chemical  Company  1964.  as  dted  in 
ACCIH  1986/Bx.  1-S.  p.  368). 

On  the  besls  of  these  daU.  which 
show  MAPP  to  be  a  chemical  mixture  of 
low  toxidty  in  experimental  animals, 
the  Agency  is  retaining  its  6-hour  TWA 
PEL  of  1000  ppm  and  adding  a  STEL  of 
1250  ppm.  The  Agency  concludes  that 
both  of  these  limits  are  necessary  to 
ensure  that  workers  are  proteded  and 
that  good  industrial  hygiene  practice  is 
maintained. 
METHYL  DEMETON 

CAS:  802Z-oa-2:  Ch«nical  Formula: 

(CH,0).PSO(CH,).SC.Hi 
H.S.  No  1296 

OSHA  formerly  had  no  limit  for 
methyl  demeton.  The  ACCIH  has  a 
TLV-TWA  limit  of  0.5  mg/m*.  with  a 
skin  notation.  The  proposed  PEL  was  0.5 
mg/m*.  with  a  skin  notation,  and 
NIOSH  (Ex.  8-47.  Table  Nl)  concurs. 
The  final  rule  establishes  an  8-hour 
TWA  of  0.5  mg/m*.  and  a  skin  notation, 
for  methyl  demeton.  Methyl  demeton  is 
an  oily,  colorless  to  pale-yellow  liquid 
with  an  unpleasant  odor. 

Methyl  demeton  is  reported  to  have 
an  oral  LDm  value  of  40  to  65  mg/kg  for 
the  thiolo  isomer  and  ISO  to  250  mg/kg 
for  the  thiono  isomer.  Both  isomers  form 
sulfoxide  or  sulfone.  with  an  oral  LDko 
similar  to  that  of  the  parent  compounds 
(Dubois  and  Plzak  1962/Bx.  1-629;  Heath 
and  Vandekar  1965,  Klimmer  and  Plaff 
1955,  both  as  dted  in  ACGIH  lOOO/Ex. 
1-3,  p.  386).  In  solution  or  storage, 
methyl  demeton  may  form  alkyl 
sulfoniuro  compounds  of  very  high 
intravenous  toxidty  and  an  oral  UX*  of 
10  to  20  mg/kg.  Dermal  toxicity  is 
reported  to  be  moderate,  writh  an  LDk*  of 
approximately  400  mg/kg  (Heath  and 
Vandekar  1965,  as  cited  in  ACGIH  1966/ 
Ex.  1-3,  p.  386).  OSHA  received  only  one 
comment,  from  NIOSH,  on  methyl 
demeton. 

In  humans,  methyl  demeton  causes 
changes  in  intraocular  pressure,  and 
acute  poisonings  produce  nausea, 
headache,  dizziness,  vomiting,  and 
hyperemia  of  th  j  nasal  mucosa.  Chronic 
exposure  causes  hyperemia  of  the 
respiratory  organs  and  inner  ear 
irritation  (Dogel'nyy  1970:  Rasuleva 
1970,  both  as  dted  in  ACGIH  1986/Ex. 
1  -3,  p.  366). 

OSHA  is  estabUshing  an  6-hour  TWA 
for  methyl  demeton  of  0.5  mg/m*.  with  a 
skin  notation.  The  Agency  coodiides 


that  this  bmit  will  proted  workers  from 
the  significant  riak  of  ocular  and  nasal 
irritation,  pulmonery  effiscts,  and 
cholinesterase  inhibitioa,  all  of  which 
constitute  material  impaiment  of  health 
and  are  associated  with  exposure  to  this 
substance  at  levela  above  the  new  limit 

MFTHYL  ETHYL  KETONE  PEROXIDE 

CAS:  1336-23-4  Chemical  Fonnula:  CHkOi 
H.S.  No-  12S7 

OSHA  did  not  formerly  have  a  limit 
for  methyl  ethyl  ketone  peroxide 
(MEKP).  The  Agency  proposed  a  PEL  of 
0.2  ppm  (1.5  rog/m*]  as  a  ceiling  for  this 
substance  to  proted  woricers  agaiiut  the 
significant  risk  of  eye  and  skin  irritation, 
as  well  as  kidney  and  liver  damage:  this 
limit  is  consistent  with  that  of  the 
ACGIR  NIOSH  (Ex.  8-47,  Table  Nl) 
concurred  with  ttiis  limit.  In  the  final 
rule.  OSHA  has  determined  that  the 
data  available  at  the  present  time 
indicate  that  0.7  ppm  (approximately  5 
mg/m*)  is  an  appropriate  level  at  which 
to  establish  a  PEL,  and  the  final  rule 
establishes  this  limit.  MEiG>  is  sold 
commerdally  as  a  colorless  liquid 
mixture  consisting  of  approximately  60 
percent  MEKP  and  40  percent  diluent: 
the  diluent  is  added  to  reduce  MEKFs 
sensitivity  to  shock. 

The  health  effects  data  for  MEKP  in 
animals  rely  primarily  on  a  study 
conducted  in  1956  by  Floyd  and 
Stokinger  (Ex.  1-783).  In  a  series  of 
experiments  conducted  in  rats,  mice, 
and  rabbits  to  determine  the  toxicity  of 
MEKP  by  various  routes  of  exposure, 
these  investigators  found  that  inhalation 
exposure  for  four  hours  to  a 
concentration  of  200  ppm  was  fatal  to  50 
percent  of  rats,  and  a  four-hour 
exposure  to  170  ppm  was  fatal  to  50 
percent  of  mice.  Inhalation  of  MEKP 
vapors  produced  petechial  and  gross 
hemorrhages  of  the  lungs  in  rats  after 
four-hour  exposures:  liver  and  kidney 
damage  was  also  observed  (Floyd  and 
Stokinger  1958/Ex.  1-783).  Two  drops  of 
a  40-percent  solution  of  MEKP  in 
dimethyl  phthalate  caused  severe 
damage  when  instilled  in  rabbits'  eyes, 
but  at  3  percent,  a  moderate,  transient 
reaction  was  produced.  The  direct 
application  of  MEKP  to  closely  shaved 
rabbit  skin  caused  no  immediate 
discomfort  but  did  cause  a  severe 
delayed  reaction,  consisting  of 
erythema,  edemj,  and  vesiculation 
within  two  or  three  days:  of  the  four 
organic  peroxides  tested  (di-t-butyl 
peroxide,  t-butyl  hydroperoxide,  cumene 
hydroperoxide,  and  methyl  ethyl  ketone 
peroxide).  MEKP  exhibited  the  greatest 
toxicity.  The  maximal  nonirritating 
strength  of  MEKP  applied  dermally  was 
0.6  percent.  In  addition,  rats  died  or 


showed  marked  evidence  of  cumulative 
systemic  effects  after  either  oral  or 
intraperitoneal  administration  of  MEKP 
at  20  percent  of  the  lA*  level  for  three 
days/week  for  seven  wedcs  (Floyd  and 
Stokinger  1958/Ex.  1-783). 

OSHA  received  several  comments  on 
the  propcMMd  PEL  for  MEKP  (Exs.  8-47, 
8-86,  3-902, 144, 155. 181,  and  3-1172;  Tr. 
11-265/286).  R(^ert  Schumacher,  a 
certified  industrial  hygienist 
^representing  a  group  of  six 
manufacturing  companies  (including  the 
U.S.  Marine  Corporation),  stated  that 
the  proposal  did  not  adequately 
demonstrate  occupational  risk  for  MEKP 
because  it  relied  on  the  findings  of  a 
single  30-year-old  study  that  described 
the  results  of  animal  experiments 
involving  "novel  and  unusual" 
exposures  (Ex.  3-1172,  Attachment  Exs. 
86  and  155:  Tr.  11-265/266).  In  addition, 
this  conunenter  stated  that  information 
is  lacking  as  to  what  concentrations  of 
MEKP  currendy  exist  in  the  workplace, 
how  to  measure  MEKP  in  the 
occupational  environment  and  the 
feasibility  of  engineering  controls  to 
regulate  exposures  to  MEKP  (Ex.  3-1172, 
Attachment:  Exs.  8-66  and  155).  The 
Motor  Vehicle  Manufacturers 
Association  (MVMA)  (Ex.  3-902)  merely 
listed  MEKP  as  a  substance  for  which 
rulemaking  should  be  delayed;  however, 
the  MVMA  provided  no  details  in 
support  of  this  comment  The  New 
Jersey  Department  of  Health  (Ex.  144) 
suggested  that  the  limits  for  MEKP 
should  be  derived  based  on  EPA's  IRIS 
data:  the  use  of  IRIS  data  is  discussed 
above,  in  Section  VI.A  of  the  preamble. 

In  response  to  Mr.  Schumacher  and 
the  National  Marine  Manufacturers 
Association  (Exs.  8-86. 155. 3-1172,  and 
181:  Tr.  11-265/266).  OSHA  notes  that 
the  study  of  MEKFs  toxicity  performed 
by  Floyd  and  Stokinger  (1958/Ex.  1-783) 
was  a  thorough  and  comprehensive 
bioassay  involving  three  species  (mice, 
rats,  and  rabbits)  and  five  routes  of 
exposure  inhalation,  intraperitoneal, 
oral,  dermal,  and  eye  contad). 
According  to  the  ACGIH  (1986/Ex.  1-3. 
p.  396).  this  study  demonstrated  that 
MEKP  was  "20-  to  50-fold  more  acutely 
toxic  than  di-ti-butyl  peroxide  by  all 
routes  tested."  The  consequences  of 
exposure  to  this  substance  ranged  from 
skin  and  eye  irritation  to  gross 
hemorrhage  of  the  lung  and  liver  and 
kidney  damage:  OSHA  notes  that  these 
effects  were  observed  even  after  short- 
term  exposures.  The  Floyd  and 
Stokinger  study  (19S8/Ex.  1-783) 
demonstrated  that  MEKP  is  significantly 
more  toxic  than  benzoyl  peroxide  (TLV- 
TWA  of  5  mg/m*)  and  resembles 
hydrogen  peroxide  (TLV-TWA  of  1.4 


mg/m')  in  terms  of  its  potential  to  cause 
irritation  on  an  acute  basis.  A  study  by 
Moskowitz  and  Grabois  (1950,  as  dted 
in  ACGIH  lOOO/Ex.  1-3.  p.  54)  showed 
that  exposure  to  12.2  mg/m*  benzoyl 
peroxide  caused  "pronounced  irritation 
of  the  nose  and  throat"  in  woriiers; 
because  MEKP  is  significantly  more 
irritant  than  benzoyl  peroxide,  MEKP 
concentrations  considerably  below  the 
12  mg/m*  level  can  be  expected  to 
cause  irritation  as  well. 

Sax  and  Lewis  (1969,  p.  2312)  report 
that  MEKP  is  an  experimental  tumorigen 
and  note  that  systemic  effects  in 
humans  resulting  from  oral  exposure 
include  changes  in  the  structure  or 
function  of  the  esophagus,  nausea  or 
vomiting,  and  other  gastrointestinal 
effects.  NIOSH  (Ex  8-47)  has  carefully 
reviewed  the  health  effects  information 
and  the  limits  proposed  for  MEKP  by 
OSHA.  NIOSH  concurs  that  a  ceiling 
limit  is  appropriate  for  MEKP  to  proted 
against  this  substance's  severe  irritant 
effects  (see  Table  Nl  of  Ex  8-47). 

With  regard  to  Mr.  Schumacher's 
comments  concerning  concentrations  of 
MEKP  in  the  workplace  and  available 
controls,  the  record  contains  several 
NIOSH  health  hazard  evaluations  and 
technical  assistance  surveys  taht  were 
conducted  in  workplaces  where  MEKP 
was  used  as  a  reaction  catalyst  in 
polyester  resin  operations,  the  same 
type  of  operation  of  concern  to  Mr. 
Schumacher  (NIOSH  Health  Hazard 
Evaluation  Determination  Report  Nos. 
HE  79-132-673;  HE  764)00-066;  and  HE 
78-003-555).  At  two  of  the  three  sites 
surveyed,  all  personal  and  area  MEKP 
air  samples  were  below  1.5-mg/m.*  At 
the  third  site,  a  total  of  20  short-term 
samples  were  taken  over  a  three-day 
period  to  determine  airborne  MEKP 
exposures  during  the  construction  of 
fibrous  glass  reinforced  products 
utilizing  the  styrene-modified  polyester 
resin  sprayup  process  and  a  MEKP 
catalyst  eight  of  these  short-term 
samples  exceeded  the  1.5-mg/m*  (OJZ- 
ppm)  level  (NIOSH  Health  Hazard 
Evaluation  Determination  Report  No.  HE 
78-003-555). 

Mr.  Schumacher  (Ex.  155)  was  also  of 
the  opinion  that  OSHA  had  failed,  in 
either  the  proposal  or  its  supporting 
documents,  to  take  into  account  the  fact 
that  a  facility  having  multiple  exposures 
would  have  to  design  its  engineering 
controls  to  handle  multiple  chemicals;  in 
the  opinion  of  Mr.  Schumacher,  to 
control  for  multiple  chemicals  in  a 
facility  would  be  more  expensive  than 
controlling  for  a  single  substance.  OSHA 
does  not  agree  with  Mr.  Schumacher  on 
either  point  As  discussed  in  Section  Vn 
of  the  preamble,  OSHA's  entire  costing 


methodology  is  based  on  a  process 
approach  tliat  assumes  multiple 
chemical  exposures  and  the  use  of  a 
system  of  engineering  controls  designed 
to  control  the  exposures  of  all 
employees  involved  in  the  process. 
OSHA  believes  this  is  a  reasonable 
costing  methodology  because  multiple 
chemicals  are  used  at  most  processes. 
For  example,  in  the  sedor  of  interest  to 
Mr.  Schumacher  (SIC  37,  Transportation 
Equipment),  and  particulariy  in  boat- 
building, styrene.  fiber^ass.  and  MEKP 
are  all  used 

OSHA  also  conducted  two  site  visits 
to  MEKP-using  facilities  in  connection 
with  the  present  rulemaking  (Exs.  136A 
and  136B).  Both  of  the  plants  visited 
produced  fiberglass  boats,  and  personal 
samples  were  taken  at  both  facilities  for 
workers  involved  in  gel-coat  and 
lamination  operations.  One  plant  was  a 
high-volume  facility  that  produced 
approximately  24  boats  per  day,  while 
the  other  plant  produced  only  two  to 
three  boats  per  day.  In  the  low- 
production  facility,  all  MEKP  sampling 
results  for  gel-coat  and  lamination 
workers  were  below  1.5-mg/m*  for 
MEKP  (Ex.  136A):  at  the  high-production 
facility,  the  single  MEKP  sample  taken 
on  a  gel-coat  operator  was  3J0  mg/m* 
(Ex.  136B).  OSHA  believes  that  the 
higher  reading  at  the  second  facility  is 
accounted  for  by  the  hi^  rate  of 
production  at  that  site:  controlling 
exposures  at  a  high-volume  fadlity 
requires  the  implementation  of 
additional  controls  to  com|>ensate  for 
the  increase  in  production. 

In  regard  to  sampling  and  analytical 
methods  for  MEKP.  OSHA  notes  that 
NIOSH  has  published  a  sampling  and 
analytical  method  (PECA  or  3506)  for 
this  substance  and  that  OSHA  has 
developed  an  in-house  method  that  is 
available  from  the  Agency  on  request; 
OSHA  used  this  method  without 
difficulty  on  the  two  site  visits  to  MEKP- 
using  fadlities  conduded  for  this 
rulemaking. 

However.  OSHA  does  find  that  the 
data  in  the  record  do  not  provide 
information  that  can  be  used  to 
determine  that  0.2  ppm  (1.5  mg/m^ 
represents  an  appropriate  level  at  whidi 
to  establish  the  final  rule  PQ.  for  MEKP. 
For  example,  the  Floyd  and  Stokinger 
study  reports  that  MEKP  is  "20-  to  50- 
fold  more  acutely  toxic  than  di-t-butyl 
peroxide  by  all  routes  tested":  however, 
there  is  no  PEL  or  TLV  for  di-t-butyl 
peroxide  for  OSHA  to  use  as  a  basis  for 
the  PEL  The  same  study  notes  that 
MEKP  is  significantly  more  toxic  than 
benzoyl  peroxide  (TLV-TWA  of  5  mg/ 
ml  and  resembles  hydrogen  peroxide  in 
toxicity  (TLV-TWA  of  1.5  mg/m^  but  • 
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providM  no  d«ta  to  suggest  bow  this 
"•xtra"  toxicity  might  translate  into  a 
PEL  OSHA  carafuUy  raviewad  the 
ACGIH  (1986)  documentation  for  this 
subetance  and  also  could  And  no 
speciflc  basis  for  a  ceiling  of  0.2  ppm  (1.5 
tng/m\ 

Accordingly.  OSHA  has  concluded 
that,  at  this  time,  the  available  data 
support  establishing  a  PEL  for  MEKP 
that  is  at  least  equivalent  to  that  for 
benxoyi  peroxide  (i.e..  S  mg/m*.  which  is 
approximately  equivalent  to  0.7  ppm  for 
MEKP).  Given  that  MEKP  is  reported  by 
Floyd  and  Stokinger  to  be  more  irritating 
than  benxoyi  peroxide  and  that  irritation 
can  result  from  even  very  brief 
exposures  to  excessive  concentrations 
of  MEKP.  OSHA  also  concludes  that  a 
ceiling  limit  for  MEKP  is  necessary  and 
appropriate.  Therefora,  to  reduce  the 
significant  risk  of  irritation  to  workera 
who  are  expoeed  to  MEKP  at  higher 
levels.  OSHA  is  esUbHshing  a  a7  ppm 
ceiling  PEL  for  MEKP. 
MiriHYL  FORMATE 

CA&  107-91-3:  Chemical  Formula: 

HCOOCHi 
US.  Na  12H 

OSHA  had  a  limit  of  100  ppm  TWA 
for  methyl  formate.  The  ACGIH  also  has 
an  S-hour  tima- weighted  average  of  100 
ppm.  with  a  TLV-STEL  of  ISO  ppm. 
OSHA  proposed  to  retain  the  S-hour 
TWA  of  100  ppm  for  methyl  formate  and 
to  add  a  8TEL  of  ISO  ppm;  NIOSH  (Ex. 
8-47.  Table  Nl)  concura  that  these  limits 
are  appropriate.  The  final  rule  retains 
the  8-hour  TWA  of  100  ppm  and  adds  a 
15-minute  8TEL  of  ISO  ppm.  Methyl 
formate  is  a  flammable,  coloriess  liquid 
with  an  ameable  odor. 

Methyl  formate  causes  nose  and  eye 
irritation,  vomiting,  incoordination, 
narcosis,  and  death  in  guinea  pigs 
expoeed  at  high  concentrations 
(Schrenk.  Yant.  Chomyak.  and  Patty 
I93e/Ex.  1-738).  A  5-percent 
concentration  was  fatal  in  20  to  30 
minutes,  a  \A-  to  2.5-percent 
concentration  was  dangerous  In  30  to  60 
minutes,  and  a  0.5-percant  concentration 
(9000  ppm)  was  considered  the 
maximum  concentration  tolerable  for  a 
eo-minute  period  writhout  serious 
consequences.  Lehmann  and  Flury 
(1943b/Ex.  1-063)  observed  that 
inhalation  of  IXtZ  percent  methyl 
formate  for  two  to  three  houra  caused 
pulmonary  edema  and  death  in  cats:  a 
concentration  of  1600  ppm  resulted  in 
lung  inflammation  after  one  hour. 
Guinea  pigs  died  when  exposed  by 
inhalation  to  2.5  percent  methyl  formate 
(Lehmann  and  Flurv  1943b/Ex.  1-463). 

In  studies  of  methyl  formate  exposura 
in  humans,  von  Oettingen  (ISSS/Ex.  1- 
490)  reported  that  exposed  workera 


showed  temporary  blindness,  narcoais. 
mucous  membrane  Irritation,  and 
dyspnea.  Fairfaall  (1967c/Ex.  1-1107)  has 
reported  that  methyl  formate  is  more 
irritating  than  eitho'  methyl  or  ethyl 
acetate.  Only  NIOSH  commented  on  this 
substance. 

bi  the  final  rule.  OSHA  is  retaining  the 
8-hour  PEL  of  100  ppm  TWA  and  adding 
a  8TEL  of  150  ppm  to  prevent  the 
significant  risks  of  irritation,  narcotic 
effects,  and  pulmonary  damage,  which 
constitute  material  heahh  impairments 
that  are  associated  with  exposura  to 
concentrations  of  methyl  formate  even 
for  short  periods  (one  hour  or  more).  The 
basis  for  this  limit  is  analogy  to  the 
toxicity  of  methyl  acetate.  The  Agency 
concludes  that  tfiese  limits  will 
substantially  reduce  these  significant 
risks. 
METHYL  IODIDE 

CAS:  7«-as-4:  Chemical  Formula:  CHai 
H.&^4al29• 

OSHA  formerly  had  a  limit  of  5  ppm 
TWA.  with  a  skin  notation,  for  methyl 
Iodide.  The  ACGIH  has  a  TLV-TWA 
limit  of  2  ppm.  with  a  skin  notation,  for 
methyl  iodide,  and  classifies  it  as  a 
suspected  human  carcinogen  (A2). 
NIOSH  recommends  reducing  exposure 
to  the  lowest  feasible  limit  and  also 
considers  this  chemical  a  carcinogen. 
The  proposed  PEL  was  an  8-hour  TWA 
PEL  of  2  ppm.  with  a  skin  notation:  the 
final  rule  establishes  these  limits. 
Methyl  iodide  is  a  colorless,  sweet- 
smelling  Uquid  that  turns  yellow,  red.  or 
brown  when  exposed  to  1^1  and 
moisture. 

Methyl  iodide  has  been  reported  to 
have  an  LDu  in  rats  of  150  to  200  mg/kg: 
liver  damage  was  evident  after  these 
lethal  exposures  (Kutob  and  Plaa  1962/ 
Ex.  1-61).  Fifteen-minute  exposures  to 
3800  ppm  were  fatal  in  rats  (Chamben 
et  al.  lOSa  as  cited  in  ACGIH  1986/Bx. 
1-3.  p.  300).  and  Bachem  (1927/Ex.  1- 
1013)  has  reported  that  methyl  iodide  is 
six  times  as  toxic  in  mice  as  methyl 
bromide.  Inhalation  studies  have  shown 
eye  irritation  and  depressed  body 
weight  in  rats  as  a  result  of  14-week 
exposures  to  30  and  00  ppm  (Blank.  Nalr. 
Rolotr.  and  Ribelin  19e4/Ex.  1-«10).  The 
same  authora  observed  fatalities  in  rats 
within  four  weeks  of  exposure  to  143 
ppm:  10  ppm  was  reported  to  be  a  no- 
effect  level. 

In  industry,  fatalities  have  occurred 
from  methyl  iodide  poisoning  in 
chemical  workera  (Gariand  and  Camps 
1945/Ex.  l-119ft  Appel.  Galen.  O'Brien, 
and  Schoenfeldt  1975/Ex.  1-1076). 
However,  the  exposure  levels 
associated  with  these  fatal 
overexposures  are  not  known  (ACGIH 
1986/Ex.  1-3.  p.  390), 


In  tests  of  carcinogenicity,  methyl 
iodide  produced  local  sarcomas  in  rats 
infected  subcutaneously  and  lung 
tumora  in  mice  given  intraperitoneal 
iniections  (Drudcrey.  Kruse,  Preussman 
et  al.  197o/Ex.  1-246:  Poirier.  Stoner.  and 
Shimkin  1975/Ex.  1-686).  These 
carcinogenic  effects  occurred  at  a 
dosage  approximately  equivalent  to  a 
daily  8-hour  exposure  to  20  or  25  ppm 
for  an  adult  human  (ACGIH  lOSe/Ex.  1- 
3.  p.  390).  OSHA  received  comments  on 
methyl  iodide's  health  effects  from  the 
American  Industrial  Hygiene 
Association  (AIHA).  (Ex.  8-16;  Tr.  S-300) 
and  from  NIOSH  (Ex.  8-47.  Table  N6A). 
The  AIHA  stated  that  "(a]  number  of 
potentially  carcinogenic  substances  for 
which  PEL  revisions  are  proposed 
appear  to  have  been  misclassified 
concerning  their  toxic  effect"  (Ex.  8-16, 
p.  6).  The  AIHA  includes  methyl  iodide 
in  this  group  of  substances.  As 
discussed  in  the  introduction  to  Section 
VI.C.  OSHA  did  not  intend  the 
proposal's  classifications  to  have 
regulatory  implications;  rather,  both  this 
classification  and  that  of  the  final  rule 
are  intended  only  to  reflect  the  health 
endpoint  used  by  the  ACGIH  or  NIOSH 
as  the  basis  for  selecting  a  particular 
PEL  tor  a  given  substance,  and  to 
facilitate  generic  rulemaking.  NIOSH 
(Ex.  8-47.  Table  N6A)  agreed  that  the 
methyl  iodide  limit  established  by 
OSHA  is  appropriate,  but  pointed  out 
that  this  sulMtance  could  be  classified 
as  an  occupational  carcinogen. 

In  the  final  rule,  OSHA  establishes  an 
8-hour  TWA  limit  of  2  ppm.  with  a  skin 
notation,  for  methyl  iodide.  The  Agency 
concludes  that  these  limits  nvill  protect 
workera  from  the  significant  risk  of 
irritation  and  liver  and  kidney  damage, 
which  are  material  impairments  of 
health  that  are  associated  with  exposure 
to  methyl  iodide  in  the  workplace.  The 
skin  notation  is  needed  to  prevent 
dermal  absorption  of  toxic  amounts  of 
methyl  iodide. 
MFTHYL ISOAMYL  KETONE 

CAS:  110-12-3:  Chemical  Fonnula: 

CHiCOCH(CJ1»)i 
H.S.Nal2aO 

OSHA  formeriy  had  no  limit  for 
methyl  isoamyl  ketone  (MIAK).  The 
ACGIH  has  established  an  8-hour  TLV- 
TWA  of  50  ppm.  NIOSH  also 
recommends  a  50-ppm  TWA  limit  for 
MIAK.  The  proposed  PEL  was  SO  ppm  as 
an  8-hour  TWA.  %vith  which  NIOSH  (Ex. 
8-47,  Table  Nl)  concurs.  The  final  rule 
establishes  these  limits.  Methyl  isoamyl 
ketone  is  a  coloriess,  clear  liquid  with  a 
pleasant  odor. 

The  oral  IDm  value  of  methyl  isoamyl 
ketone  in  rats  is  1.67  g/kg  (Smyth, 
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Carpenter.  WeU  et  al  1962/Ex.  1-441). 
No  data  relating  expostire  levels  to 
specific  effiects  in  humans  have  been 
reported  However,  the  ACGIH  (1086/ 
Ex.  1-3,  p.  400)  believes  diat  MIAK  is 
likely  to  be  more  irritating  and  a  more 
potent  narcotic  than  is  the  case  for 
methyl  isobutyl  ketone. 

The  NIOSH  criteria  document  on  the 
ketones  (1978f,  as  cited  in  ACGIH  1986/ 
Ex.  1-3,  p.  400)  states  that  "because 
methyl  isoamyl  ketone  contains  one 
more  carbon  atom  than  does  methyl 
isobutyl  ketone,  methyl  (isoamyl]  ketone 
might  produce  irritation  and  narcosis  at 
concentrations  at  least  as  low  as  those 
at  which  methyl  isobutyl  ketone 
produces  these  effects,"  and  NIOSH 
thaa  recommends  a  50-ppm  TWA  for 
MIAK.  corresponding  to  NIOSH's 
recommendation  for  methyl  isobutyl 
ketone  (NIOSH  1978f,  as  cited  in  ACGIH 
igeo/Ex.  1-3,  p.  400).  NIOSH  submitted 
the  only  comments  on  MIAK. 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  limit  of  50  ppm  for 
methyl  isoamyl  ketone.  The  Agency 
concludes  that  this  limit  will  protect 
workera  against  the  significant  risk  of 
narcotic  and  irritant  effects,  which 
constitute  material  health  impairments 
that  are  associated  with  ejqmsure  to 
MIAK  at  levels  above  the  new  PEL 
METHYL  ISOPROPYL  KETONE 
CAS:  563-a0-«:  Chemical  Formula: 

(CHiliCHCOCH* 
H.S  No.  1262 

OSHA  formerly  had  no  limit  for 
methyl  isopropyl  ketone  (MIPK).  The 
ACGIH  has  a  TLV-TWA  of  200  ppm. 
The  proposed  PEL  was  200  ppm  as  an  8- 
hour  TWA:  tttOSH  (Ex.  8-47,  Table  Nl) 
concurs,  and  the  final  rule  establishes 
this  limit.  Methyl  isopropyl  ketone  is  a 
coloriess,  flammable  liquid. 

Animal  studies  have  shown  MIPK  to 
have  an  acute  toxicity  somewhat  greater 
than  that  of  diethyl  ketone  and 
somewhat  leas  than  that  of  di-n-propy} 
ketone  or  methyl-n-propyl  ketone 
(ACGIH  1966/Ex.  1-3,  p.  405).  Rats 
exposed  for  four  hours  at  a 
concentration  of  S700  ppm  died  (NIOSH 
1977i.  Ex.  1-1182).  Other  data  concerning 
the  inhalation  toxicity  of  Minc  are 
lacking.  Dr.  Grace  Ziem  (Ex.  46)  noted 
that  respiratory  irritation,  headaches, 
and  nausea  have  been  demonstrated  to 
occur  in  humans  at  low  levels  of  MIPK 
exposure. 

OSHA  establishes  in  the  final  rule  a 
limit  of  200  ppm  TWA  for  methyl 
isopropyl  ketone.  The  Agency  concludes 
that  this  limit  will  protect  woiicere 
against  the  si^uficant  risk  of  irritation,  a 
material  health  impairment  that  is 
associated  with  exposure  to  this  ketone 
at  levels  above  the  new  PEL 


METHYL  PARATHION 

CAS:  29B-00-0:  Chemical  Formnla: 

C.HmNOU>S 
H.S.  No.  12B5 

OSHA  formeriy  had  no  limit  for 
methyl  parathion.  The  ACGIH  has  a 
TLV-TWA  of  0.2  mg/m*,  with  a  skin 
notation.  NIOSH  also  recommends  a 
TWA  of  0.2  mg/m*,  and  a  skin  notation 
for  methyl  parathion.  The  proposed  PEL 
was  an  8-hour  TWA  limit  of  0.2  mg/m*. 
with  a  skin  notation:  NIOSH  (Ex.  8-47. 
Table  Nl)  concura  with  these  limits,  and 
they  are  established  in  the  final  rule. 
Methyl  parathion  is  a  tan  to  brown 
liquid  with  a  pungent  odor  like  diat  of 
garlic 

Methyl  parathion  is  an 
acetylcholinesterase  inhibitor,  and 
excessive  exposure  can  cause  aweating, 
salivation,  diarriiea,  bradycardia, 
bronchoconstriction,  muscle 
fasciculations.  and  coma.  Methyl 
parathion's  acute  oral  LDko  for  male  rats 
is  almost  identical  to  that  of  parathion, 
(i.e..  10  to  25  mg/kg):  for  female  rats,  the 
LDb*  is  24  mg/kg.  or  approximately  one- 
sixth  that  of  parathion.  By  die  dennal 
route,  meth^  parathion  is  much  less 
toxic  than  parathion,  with  an  IA«  of  67 
mg/kg  in  rats  of  both  sexes  (Hayes 
1963/Ex.  1-062).  Erythrocyte 
cholinesterase  activity  was  inhibited  in 
dogs  fed  methyl  parathion  for  12  wedcs 
at  a  rate  corresponding  to 
approximately  24  mg/day;  inhibition  of 
both  plauna  and  erythrocyte 
cholinesterase  activity  occurred  at 
doses  of  70  mg/day,  without 
accompanying  illness  (Williams.  Fuyat 
and  Fitzhiigh.  ISSO/Ex.  1-810).  Dogs  fed 
6  mg/day  methyl  parathion  for  12  weeks 
showed  no  effects  bom  such  exposures 
(WUliams.  Fuyat  and  Fitzhugh  1959/Ex. 
1-810).  lifetime  feeding  studies  of  rats 
and  mice  fed  diets  containing  methyl 
parathion  concentrations  of  up  to  40 
ppm  and  up  to  125  ppm.  respectively, 
produced  no  evidence  of  cancer  (NCI 
1979a/Ex.  1-1116). 

Plasma  and  erythrocyte 
cholinesterase  levels  did  not  differ  by 
more  than  20  percent  in  subjects 
exposed  at  7, 7.5. 8,  or  9  mg/man/day. 
compared  with  controls  (Moeller  and 
Rider  1963/Ex.  1-565).  Tiess,  Wegener, 
and  Tamme  (19e2/Ex.  1-774)  have 
reported  a  case  of  protracted  methyl 
parathion  poisoning  resulting  from  both 
percutaneous  and  inhalation  exposures; 
DiUe  and  Smith  (1964/Ex.  1-549) 
attribute  the  long-term  neuropsychiatric 
illness  of  two  pilots  to  exposure  to 
methyl  parathion  and  other 
cholinesterase-inhibiting  agents.  Chronic 
exposure  to  small  doses  of  methyl 
parathion  have  not  caused  chromosomal 
effects  (de  Cassia  Stocco,  Becak.  Gaeta, 


and  Rabello-Gay  19e2/Ex.  1-640).  No 
comments  other  than  those  bom  NIOSH 
were  received  on  methyl  parathion. 

In  the  final  rule.  OSHA  establishes  a 
limit  of  0.2  mg/m*  TWA  for  methyl 
parathion.  with  a  skin  notation,  llie 
Agency  concludes  diat  diis  limit  will 
protect  woriien  against  the  significant 
risk  of  acetylcholinesterase  inhibition, 
which  constitutes  a  material  impairmoit 
of  health  that  is  associated  with 
woricplace  exposures  at  levels  above  the 
new  PEL  The  skin  notation  will  protect 
workera  from  the  significant  risk  of 
systemic  toxicity  associated  with 
percutaneous  absorption  of  diis 
substance. 

METHYLCYCLOHEXANE 
CAS  10a-«7-Z:  Chemical  FonmiU:  CHt* 
H.S.  No.  1268 

OSHA  had  an  8-hour  TWA  limit  of 
500  ppm  for  methylcyclohexane.  and  the 
ACGIH  has  a  limit  of  400  ppm  TWA  for 
this  coloriess  liquid.  The  proposed  PEL 
was  400  ppnu  NIOSH  concuned  that  this 
reduction  in  the  TWA  was  appropriate 
(Ex.  8-47.  Table  Nl).  The  final  rule 
reduces  the  »-hour  TWA  for 
methylcyclohexane  from  500  {qim  to  400 
ppm. 

Lehmann  and  Flury  (1943e.  as  cited  in 
ACGIH  19e6/Ex.  1-3.  p.  384)  indicate 
that  the  acute  toxicity  of 
methylcyclohexane  is  greater  than  that 
of  heptane  but  less  than  that  of  octane. 
Lazarew  (1929/Ex.  1-1050)  found  that  a 
two-hour  exposure  to  a  concentration  of 
7500  to  10,000  ppm  caused  prostration  in 
mice,  and  exposure  to  10,000  to  12,500 
ppm  caused  death.  Treon.  Cnitchfield. 
and  Kitzmiller  (1943b/Ex.  1-394) 
reported  that  exposure  to  1200  ppm  had 
no  effect  in  rabbits,  and  prolonged 
exptosures  to  370  ppm  had  no  effect  in 
monkeys.  Methylcyclohexane's 
histologic  effects  in  animals  resemble 
those  of  cyclohexane:  the  liver  and 
kidney  are  the  sites  affected  (ACGIH 
1986/Ex  1-3.  p.  384).  Only  NIOSH 
commented  on  methylcyclohexane. 

OSHA  establishes  an  8-hour  TWA 
limit  of  400  ppm  for  metfa^cyclohexane 
in  die  final  rule.  The  Agency  concludes 
that  this  limit  will  protect  workera 
against  the  significant  risk  of  irritation,  a 
material  healdi  impairment  that  is 
associated  with  exposure  to 
methylcyclohexane  at  levels  above  the 
new  PEL 

2-METHYLCYCLOPENTADIENYL 
MANGANESE  TRICAItfiONYL 

CAS:  12106-13-3;  Chemical  Formula: 

(CHi)G»Hs-Mn(CO)3 
H.S.  No.  1271 

OSHA  formeriy  had  no  limit  for  2- 
methylcyclopentadienyl  manganese 
tricarbonyl  (Cl-2).  The  ACGIH  has  a 
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TLV-TWA  of  0.2  mg/m*  meaaurad  aa 
manganeae,  with  a  akin  notation.  Th« 
propoaad  PEL  waa  0.2  mg/m*  aa  an  •- 
hour  TWA.  with  a  akin  noUUon:  NIOSH 
(Ex.  B-47,  Table  Nl)  concurs.  This  limit, 
meaiured  as  manganese,  is  established 
in  the  final  rule,  along  with  a  skin 
notation.  Cl-2  ia  a  dark  orange  liquid 
with  a  faintly  pleasant  odor,  it  is  a 
complex  organic  compound  containing 
about  25  percent  manganese  by  weight. 

2-Methylcyclopentadienyl  Mn 
tricarbonyl  is  hi^ly  toxic  in  its 
concentrated  form,  cauaing  adverse 
effects  primarily  on  the  central  nervous 
■yslem.  It  is  somewhat  Irritating  to  the 
eyes  but  skin  contact  doea  not  produce 
irritation  or  sensitization;  however.  0-2 
ia  readily  abaorbed  through  the  skin 
(ACGIH  190e/Ex.  1-3,  p.  387).  Animal 
studies  indicate  that  Cl-2  has  a  toxicity 
similar  to  that  of  tetraethyl  lead  and  ia 
highly  toxic  by  all  routes  of  exposure 
(U.S.  Navy  Smoke  Abatement  Additive. 
aa  cited  in  ACGIH  lOaS/Bx.  1-3.  p.  387). 

The  single-doae  oral  LDu  for  rata  ia  23 
or  38  mg/kg.  depending  on  sex.  The  skin 
IDm  for  rabbits  is  1882  ±  145  mg/kg. 
and  the  1-hour  inhalation  LCm  for  rats  is 
about  3S0  mg/m«  (The  Ethyl 
Corporation,  as  dtad  in  ACGIH  1986/ 
Ex.  1-8.  p.  387).  Toxic  exposures  by  all 
routes  produce  rapidly  appearing 
symptoms  of  mild  excitement 
hyperactivity,  tremors,  severe  clonic 
spaama.  weakneaa.  respiratory  distress, 
snd  occasional  clonic  convulsions, 
followed  by  terminal  coma  (U.S.  Navy 
Smoke  Abatement  Additive,  aa  cited  in 
ACGIH  108e/Ex.  1-3.  p.  387). 

Acute  expoaure  causes  damage  to  the 
liver,  kidneys,  and  cerebral  cortex,  as 
well  aa  changes  in  lung  tissue  (ACGIH 
1988/Ex.  1-3.  p.  387).  Browning  (1988/Bx. 
1-1018)  observed  chronic  bronchitis, 
peribronchitis,  interstitial  pneumonia, 
and  lung  abaceaaea  in  animala  that 
subsequently  died  from  long-term 
inhalation  expoaure  to  Cl-2;  expoaure  to 
Cl-2  concentrationa  of  approximately  12 
mg/m*  for  100  days  produced  no 
deviation  in  weight  gain  pattema  and  no 
gross  or  microscopic  changes  in  two 
dogs  (Browning  ISSO/Ex.  1-1018).  The 
liver  and  kidneys  are  the  principal  target 
organs  associated  with  acute 
overexposures:  the  lungs  of  overexposed 
animala  were  hemorrhagic  (Browning 
19ee/Ex.  1-1018). 

In  humane,  skin  contact  ahould  be 
entirely  avoided.  A  5-  to  15-ml  apill  on 
one  worker's  hand  and  wriat  waa 
reported  to  have  cauaed  "thick  tongue." 
nauaea.  giddiness,  and  headache  within 
3  to  S  minutes  (U.S.  Navy  Smoke 
Abatement  Additive,  as  cited  in  ACGIH 
1988/Ex.  1-3.  p.  387).  NIOSH  submitted 
the  only  comment  on  this  substance. 


In  the  final  rule.  OSHA  establishes  a 
PEL  of  0.2  mg/m*  TWA.  measured  as 
manganeae,  with  a  skin  notation,  for  2- 
methylcydopentadienyl  manganeae 
tricarbonyl.  The  Agency  concludes  that 
this  limit  will  protect  workers  against 
the  significant  risk  of  CNS  effects  and 
systemic  damage,  which  constitute 
material  health  impairments  and  are 
associated  with  exposure  to  Cl-2  at 
levels  higher  than  the  new  PEL  A  skin 
notation  ia  established  because  of  Cl-2's 
demonstrated  ability  to  penetrate 
human  skin  rapidly  and  to  cause 
systemic  effects. 

MONOCROrrOPHOS  (AZODRIN) 

Ghemical  Formula: 


CAS: 
H.&N0.127V 


OSHA  formerly  had  no  limit  for  the 
systemic  insecticide  monocrotophos. 
The  ACGIH  has  a  TLV-TWA  of  0l25 
mg/m*  for  thia  reddiah-brown  solid  with 
a  mild  ester  odor.  The  proposed  PEL 
was  0l2S  mg/m*  as  an  8-hour  TWA; 
NIOSH  (Ex.  8-47.  Table  Nl)  concurs 
with  this  limit  which  is  estabUshed  in 
the  final  rule. 

Mooocrolophoe  is  a  highly  toxic, 
direct  acting  cholinesterase  inhibitor 
that  penetrates  (he  intact  skin  (ACGIH 
1988/Ex.  1-3.  p  416).  The  acute  oral  IDm 
values  in  rats  and  inice  range  from  5.7  to 
17  mg/kg  in  a  water  formulation  (Brown 
et  aL  1970.  Shellenberger  and  NeweU. 
both  •»  dted  in  ACGIH  lS8e/Ex.  1-3.  p. 
416)  and  from  10  to  23  mg/kg  in  an  oil 
formulation  (Shellenberaer  and  NewelL 
as  dted  in  ACGIH  1986/Ex.  1-3,  p.  416). 
These  authors  siso  report  a 
percutaneous  LDk*  in  the  rabbit  that 
ranges  from  112  to  709  mg/kg.  depending 
on  the  vehide  used.  A  two-year  dietary 
study  of  rata  ingesting  0. 1, 10,  or  JOO 
ppm  monocrotophos  revealed  that  both 
sexes  in  the  100  ppm  group  failed  to  gain 
as  much  weight  as  the  controls,  but 
autopsy  showed  no  significant  frndings; 
plasma,  erythrocyte,  and  brain 
cholinesterase  decreased  at  the  two 
highest  dose  levels  but  were  unaffected 
at  1  ppm  (]ohnston  1980-67.  as  cited  in 
ACGIH  1986/Bx.  1-3.  p.  416).  Another 
two-year  feeding  study  in  dogs 
sdministered  doses  of  up  to  16  ppm 
monocrotophos  revealed  no  adverse 
effects  at  levels  of  0.16  snd  1.6  ppm.  but 
serious  cholinesterase  reduction  was 
observed  at  the  16-ppm  level  (Johnston 
1966-87.  as  cited  in  ACGIH  19ee/Ex.  1- 
3.  p.  416).  Metabolism  studies  in  rats  and 
goats  indicate  that  monocrotophos  is 
excreted  rapidly  in  the  rat  and  does  not 
sccumulate  in  tiie  body  (Bull  and 
Undquist  1988/Ex.  1-719:  goats  given 
labeled  monocrotophos  by  mouth 
showed  only  traces  of  the  material  in 
their  milk  (Menzer  and  Casida  19e5/Ex. 


1-086:  Potter,  as  dted  in  ACGIH  1966/ 
Ex.  1-3.  p.  416).  Inhalation  exposure  of 
rats  to  an  unknown  concentration  of  75 
percent  monocrotophos  in  air  for  one 
hour  was  not  lethal:  a  four-hour 
exposure  to  an  unknown  concentration 
of  the  aeroaol  (0.4  and  0.75  percent)  was 
fatal  to  two  out  of  six  (a4  percent 
aerosol)  and  five  out  of  eight  rats  (0.75 
percent  aerosol).  Head-only  exposure  to 
the  0.4-percent  aerosol  resulted  in  the 
death  of  one  of  eight  animals  ( Wilaon. 
as  dted  in  ACGIH  ig86/Ex.  1-3.  p.  416). 

Intravenous  injection  of  radiolabeled 
monocrotophos  in  human  volunteers 
showed  maximum  excretion  at  4  to  8 
hours,  with  67  ±5  percent  of  the  material 
in  the  urine:  absorption  of  14  ±7  percent 
occurred  when  the  radiolabeled  material 
waa  applied  to  the  forearm:  33±9 
percent  of  the  applied  dose  was 
absort>ed  when  it  was  covered  with  a 
vapor-proof  Tilm  for  72  hours  (Maibach 
197a  as  cited  in  ACGIH  lOae/Ex.  1-3.  p. 
416).  Although  gauze  patches  attached  to 
the  clothing  and  skin  of  field  workers 
attested  to  the  presence  of 
monocrotophos.  no  cholinesterase 
inhibition  was  observed  in  post- 
exposure examinations  at  three  hours 
and  at  three  and  seven  days  (Maibach. 
as  dted  in  ACGIH  1986/Ex.  1-3.  p.  416). 
Only  NIOSH  commented  on  this 
substance. 

OSHA  is  establishing  a  PEL  of  0.25 
mg/m*  (8-hour  TWA)  for  monocrotophos 
In  the  final  rule.  The  Agency  condudes 
that  this  limit  will  protect  workers 
against  the  significant  risk  of 
cholinesterase  inhibition,  a  material 
impairment  of  health  that  is  associated 
with  exposure  to  this  substance  in  the 
workplace  at  levels  above  the  new  PEL 

MORPHOUNE 

CAS:  110-01-8:  Chemical  Formula:  C«H^O 

H.&  No.  1281 

OSHA  had  a  limit  of  20  ppm.  with  a 
skin  notation,  for  morpholine.  The 
ACGIH  has  a  20-ppm  TWA  limit  and  a   , 
TLV-STEL  of  30  ppm,  as  well  as  a  skin 
notation.  The  proposal  retained  the  8- 
hourTWA  PEL  of  20  ppm  and  added  a 
STEL  of  30  ppm;  NIOSH  concurs  that 
these  limits  are  appropriate  (Ex.  8-47. 
Table  Nl).  and  they  are  established  in 
the  final  rule.  The  skin  notation  is 
retained.  Morpholine  is  a  colorless 
liquid  with  an  amine-like  odor. 

Exposure  to  morpholine  produces 
nasal  and  bronchial  irritation  and  liver 
and  kidney  impairment  in  animals  (Shea 
1939/Ex.  1-756):  the  substance  readily 
penetrates  the  skin  and  is  highly 
irritating  to  the  eyes  (Jefferson  Chemical 
Company.  Inc.  1961.  as  dted  in  ACGIH 
198e/Ex.  1-3.  p.  417).  The  single  oral 
IDm  in  rats  is  1.05  g/kg  (range:  0.95  to 
1.16  g/kg).  and  the  single  skin  LDu  for 
24-hour  contact  is  0.5  ml/kg  (Smyth. 
Carpenter.  Weil  and  Pozzani  19S4/Ex. 


1-440).  Neither  a  one-hour  exposure  to 
cxmcentrated  vapor  nor  an  6-hour 
exposure  to  8000  ppm  was  fatal  in  rats 
(Smyth.  Carpenter,  WeiL  and  Pozzani 
1964/Ex.  1-440).  Rats  were  exposed  for 
ei^t  hours  daily  to  a  concentration  of 
18.000  ppm  for  a  total  of  five  days:  after 
the  first  day.  all  animals  showed 
severely  reddened  thoradc  walls,  and 
one  fatality  (from  kidney  and  liver 
congestion)  occurred.  A  similar  fatality 
occurred  on  the  third  day:  on  day  4.  a 
third  rat  died,  and  postmortem 
examinadoo  revealed  degenwation  of 
the  epidielial  lining  of  the  kidney 
tubtdes.  Three  additional  deadis 
occurred  after  the  exposures  had  ended: 
autopsy  revealed  thickened  alveoli, 
emphysema,  and  liver  and  kidney 
effecU  (Shea  1939/Ex.  1-758). 

Reporting  on  his  own  reactions  to 
morpholine  exposure  at  a  concentration 
of  12.000  ppm.  Shea  (1939/Ex.  1-758) 
complained  of  nose  irritation  (after  1 
minute)  and  coughing  (after  90  seconds); 
in  addition,  when  he  transferred 
morpholine  by  pipette,  he  experienced 
sore  throat  and  mucosal  irritation.  All 
symptoms  disappeared  after  the 
experiment  stopped  (Shea  1939/Ex.  1- 
758).  Skin  contad  poses  a  moderately 
high  degree  of  hazard,  which  diminishes 
as  the  produd  is  diluted  with  water  to 
less  than  25  percent  Oefferson  Chemical 
Company.  Inc.  1961.  as  dted  in  ACGIH 
1986/Ex.  1-3,  p.  417).  Respiratory 
irritation  but  no  chronic  effeds  have 
been  reported  as  a  result  of  industrial 
exposure  (Patty  1963e/Ex.  1-858).  In 
comparison  with  ammonia,  morpholine 
has  a  greater  potential  for  systemic 
toxidty  (ACGIH  1986/Ex.  1-3.  p.  417). 

OSHA  received  a  comment  on 
morpholine  from  Lawrence  Hecker  of 
Abbott  Laboratories  (Ex.  3-678).  Dr. 
Hecker  states  (Ex.  3-678.  p.  8)  that  the 
STEL  proposed  for  morpholine  should 
not  be  included  in  the  final  rule  because 
the  health  evidence  for  this  substance 
does  not  warrant  a  STEL  OSHA  does 
not  agree  with  Dr.  Hecken  diere  is 
evidence  in  the  record  that  morpfaoline's 
effects  are  experienced  even  at  elevated 
exposures  lasting  only  one  minute  (Shea 
1939/Ex.  1-758).  Because  morpholine 
has  a  greater  potential  for  systemic 
effects  than  does  ammonia,  a  STEL  is 
needed  to  ensure  that  short-term 
excursions  substantially  above  the  8- 
hour  TWA  PEL  do  not  occur. 

In  the  final  rule,  OSHA  is  retaining  the 
8-hour  TWA  limit  for  morpholine  of  20 
ppm  TWA  and  the  skin  notation,  and  is 
adding  a  15-minute  STEL  of  30  ppm.  The 
Agency  condudes  that  these  limits  will 
work  together  to  protect  woi^cers  against 
the  significant  risk  of  eye  and 
respiratory  tract  irritation,  which  are 


material  impairments  of  health  diat  are 
assodated  with  exposures  at  levels 
above  the  6-hour  TWA  limit  OSHA  is 
retaining  the  ddn  notation  for 
morpholine  because  of  this  substance's 
ability  to  be  absorbed  throu^  the  skin 
in  toxic  amounts. 
NITRIC  ACID 

CAS:  7607-37-2;  Chemical  Formula:  HNQi 
H.&Nal28e 

OSHA  had  an  8-hour  TWA  Umit  t^Z 
ppm  for  nitric  add.  The  ACGIH  has  fee 
same  TWA  limit  and  a  15-minute  STEL 
of  4  ppm.  and  NIOSH  recommends  a 
TWA  limit  otZppm.  The  pnq>osal 
retained  the  8-hour  TWA  PHLof  2  ppm 
for  nitric  add  and  added  a  SIEL  of  4 
ppm;  NIOSH  (Ex.  8-47,  Table  Nl) 
concurred  wiUi  these  limits,  which  are 
established  in  the  final  rule.  Nitric  add 
is  a  fiuning  colcniess  or  yellowish  liquid. 

Rats  receiving  a  single  exposure  to 
nitric  acid  mist  at  a  concentration  of  63 
mg/m*  exhibited  no  apparent  adverse 
effects  (Diffile  and  Gage  1954/Ex.  1- 
729).  Chronic  exposure  to  airborne  nitric 
add  vapor  or  mist  at  unspecified  levels 
was  reported  to  cause  chronic 
bronchitis,  pneumonitis  (Faiifaall  19571. 
as  dted  in  ACGIH  1986/Ex.  1-^  p.  428). 
and  tooth  erosion  (Lyndi  and  BeU  1947/ 
Ex.  1-793).  Nitric  add's  irritant  potential 
is  considered  simUar  to  that  of  other 
strong  adds;  it  typically  exists  in 
conjimction  with  nitrogen  dioxide, 
whidi  is  regarded  as  being  more 
hazardous  (ACGDi  1906/Ex.  1-3.  p.  428). 
No  comments,  other  than  NIOSH's,  were 
submitted  on  this  substance. 

OSHA  is  retaining  the  8-hour  TWA 
PEL  of  2  ppm  and  adding  a  STEL  of  4 
ppm  for  nitric  add  in  the  final  rule.  The 
Agency  condudes  that  this  combined 
limit  will  proted  workers  against  the 
si^uficant  risk  of  irritation,  chronic 
pulmonary  disease,  and  dental 
corrosion,  which  together  constitute  a 
material  impairment  of  health. 
p-NITROANILINE 

CAS:  100-01-6;  Chemical  Formula: 

NO,C(H«NHi 
H.S.  Na  1287 

OSHA  formerly  had  a  limit  of  1  ppm 
TWA  (6  mg/m^  for  p-nitroaniline 
(PNA).  with  a  skin  notation.  The  ACGIH 
has  a  limit  of  3  mg/m*  TWA.  with  a  skin 
notation.  OSHA  proposed  to  reduce  the 
former  8-hour  TWA  of  1  ppm  (equivalent 
to  6  mg/m^  to  3  mg/m*.  and  to  retain 
the  skin  noUtion.  NIOSH  (Ex.  8-47, 
Table  Nl)  concurred  that  these  limits 
were  appropriate,  and  they  are 
established  in  the  final  rule,  para- 
Nitroaniline  usually  exists  in  the  form  of 
yellow  needles. 

p-Nitroaniline  is  readily  absorbed 
through  the  skin  and  is  a  strong 


methemoglobin-fcmning  agent 
prolonged  exposure  can  cause  liver 
damage  (ACGIH  19e6/Ex.  1-3.  p.  430). 
Anderson  (1946/Ex.  1-1049)  reported 
several  cases  of  PNA-poisoning  among 
shipboard  workers  assigned  to  dean  up 
a  p-nitroaniline  spill;  one  man  with  a 
history  of  liver  disease  became 
jaundiced  and  died,  and  the  other 
exposed  workers  became  cyanotic  and 
complained  of  headache,  sleepiness, 
weakness,  and  respiratory  distress 
(Anderson  1946/Ex.  1-1049).  It  has  also 
been  reported  that  diildren  who 
ingested  p-nitroaniline  that  was 
contained  in  wax  cray<ms  subsequentiy 
became  ill  (Rieders  and  Brieger  1953/Ex. 
1-796). 

Several  investigators  (Anderson  1946/ 
Ex.  1-1049:  Gupta  1953.  Fairhall  1957}, 
both  as  dted  in  ACGIH  1986/Ex.  1-3.  p. 
430;  Linch  1974/Ex.  1-747)  have 
conduded  that  the  nitroanilines  are 
more  hazardous  than  aniline,  and.  on 
this  basis,  the  ACGIH  has  recommended 
a  TWA  Limit  for  PNA  that  is  lower  than 
the  limit  for  aniline  (ACGIH  1986/Ex  1- 
3.  p.  430).  Only  t<nOSH  sulmiitted 
comments  on  p-nitroaniline. 

In  the  final  rule.  OSHA  is  establishing 
a  PEL  of  3  mg/m*  (8-hour  TWA)  for  p- 
nitroaniline  and  is  retaining  the  skin 
notation.  The  Agency  condudes  that 
this  limit  will  protect  workers  against 
the  significant  risk  of 
methemoglobinemia  and  liver  damage, 
both  of  which  constitute  material  health 
impairments  that  are  associated  with 
exposure  to  PNA  at  levels  above  3  mg/ 
m*.  The  Agency  is  retaining  the  skin 
notation  because  this  substance  is 
readily  absorbed  through  the  skin  in 
toxic  amounts. 
NITROTOLUENE 

CAS:  88-72-2  (o-isomer):  99-06-1  (m-isomer): 

99-99-0  (p-isomer): 
Chemical  Fonnula:  CHsCJt4.NOt 
HS.  No.  1292 

OSHA  formerly  had  an  6-hour  TWA 
limit  of  5  ppm.  with  a  skin  notation,  for 
nitrotoluene.  The  ACGIH  has  a  TLV- 
TWA  of  2  ppm.  also  with  a  slun 
notation.  The  proposed  PEL  was  2  ppm 
as  an  8-hour  TWA.  with  a  skin  notation, 
and  NIOSH  concurred  with  this  limit 
(Ex.  8-47.  Table  Nl).  The  final  rule 
establishes  an  8-hour  TWA  PEL  for 
nitrotoluene  of  2  ppm  and  retains  the 
skin  notation.  The  ortho-  and  meta- 
isomers  of  nitrotoluene  are  yellow 
liquids:  the  para-isomer  is  also  yellow, 
but  exists  in  cr^'stalline  form. 

Nitrotoluene  is  one  of  the  aromatic 
nitrogen  compounds  that  may  cause 
methemoglobin  formation.  Linch  (1974/ 
Ex.  1-747)  has  studied  the  nitrotoluene 
isomers  and  reported  that  thev  have 
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ralatively  low  •miasenic  potential:  h« 
contidarad  nltrotohwn*  coraparabi*  to 
anilina  In  Its  toxic  effacta  (Linch  1974/ 
Ex.  1-747).  Case*  of  poiaoning  aa  a 
raault  of  axpoaura  to  nitrotoluana  art 
rart  (von  Oattii^an  1941 /Ex.  1-874). 
Only  N106H  comm— tad  on  thia 
•ubalanca. 

In  Iha  final  rula.  OSIIA  eatabUahaa  an 
»-hour  TWA  Undl  of  2  ppin  and  retains 
the  ikin  notation  for  nitrotoluene.  The 
Agency  concladea  thai  thia  limit  will 
protect  worfcara  againal  the  aignificanl 
risk  of  metbenogiobinemia.  a  material 
health  impainnent  that  is  aaaodatad 
with  expoaure  u>  ihia  Mibatanoa;  the  akin 
notation  is  retained  becauae  of 
nitrotoluene's  capacity  to  penetrate  tfaa 
•kin. 
NONANB 

CAS:  111-«4-«  CiMnfcal  Ponnala: 

CHi(CHiM>ii 
H  S.  No.  1283 

Previously.  OSHA  has  no  limit  for 
nonane.  The  ACGIH  has  a  TLV-TWA  of 
200  ppm  for  Ihia  ooloriesa  liquid  The 
proposed  PEL  wss  200  ppm;  NIOSH 
concure  that  this  limit  ia  appropriate  (Ex. 
S-47.  Table  Nl).  The  final  rule 
promulfatos  an  t-hour  TWA  PEL  for 
nonane  of  200  ppm. 

The  toxicity  of  nonane  is 
approximatetv  equal  to  that  of  VMAP 
naphtha.  Napotha  haa  a  4-hour 
inhalation  ICm  for  rats  of  S400  ppm. 
while  nonane  haa  an  LCm  of  3200  ppm 
(Carpenter.  Kinkaad.  Cmxf  at  aL  IffTSa/ 
Ex.  l-aoo:  Carpenter.  Gaary.  Myars  at  aL 
1978/Kx.  1-301).  Tbaee  Inveatiiators 
found  a  no-effect  level  of  560  ppm 
nonane  for  rats  expoeed  six  bours/day. 
five  daya/week  for  a  05-day  pariod: 
under  the  same  expoaure  conditians.  s 
no-effect  level  of  SflO  ppm  waa  reported 
for  raU  expoeed  to  VMAP  naphtha 
(Carpenter.  Kinkead.  Geary  at  aL  197Sa/ 
Ex.  1-302:  Carpenter,  Geary.  Myen  et  aL 
1978/Ex  1-301).  Earlier  studies  of 
octane  and  heptane  have  resulted  in 
much  higher  LC««  values  for  mice.  I.e.. 
13.800  ppm  and  l(l,(Xn  ppm.  respectively, 
for  30-  to  60-minute  exposures  (Plury 
end  Zemik  1931i/Ex.  1-904).  Swann  and 
assodaies  (1974/Ex.  1-124)  have 
reported  similarly  high  LDu  values  In 
mice  for  octane  and  hexane:  mice  died 
from  respiratory  arrest  sfler  3  to  5 
minutes  of  exposure  to  1S.000  ppm  of 
octane  or  to  40.000  ppm  of  hexane 
(Swann.  Kwon.  and  Hogan  1974/Ex.  1- 
124).  The  AFL-aO  (Ex.  104)  and  the 
United  Auio  Workera  (Ex.  197)  favor  a 
10  ppm  PEL  for  all  petroleum  solvents 
and  urge  OSHA  to  consider  a  lower  PEL 

In  the  final  rale.  OSHA  establishes  an 
ft-hour  TWA  limit  of  200  ppm  for 
nonane.  Tlie  Agency  concludes  that  this 
limit  will  protect  workera  against  the 


significant  rtek  of  narooaia.  a  material 
impairment  of  health  diet  ia  aaaodated 
with  expoaure  to  nonane  at  levela  above 
the  new  PEL 
OXALIC  ACID 

CAS:  \44-tt-r.  Chemical  Formula:  }%C^Ot 
H.&  No.  12M 

OSHA  formerly  had  a  limit  of  1  mg/ 
m*  for  oxalic  acid.  The  ACGIH  has  a 
TLV-TWA  of  1  mg/m»  and  a  TLV-STEL 
of  2  mg/m*.  The  propoaal  retained  the  1- 
mg/m*  S-hour  TWA  Umit  bat  added  a 
STEL  of  2  mg/m*;  NIOSH  (Ex.  8-47. 
Table  N1)  ooocura  wiUi  ttiase  limits.  The 
final  rule  rataina  the  8-boar  TWA  PEL  of 
1  mg/m*  for  oxalic  acid  and  adda  a 
STEL  of  2  mg/m*.  Anhydroua  oxaUc 
acid  usually  occun  in  the  form  of  a 
white  powder,  the  dihydrate  form  is  a 
colorlMS,  odorless,  crystalline 
subatanoa. 

OxaUc  add  ia  known  to  produce 
severe  bums  of  the  eyes,  mucous 
membranee.  and  skin  (Windholz  1983d/ 
Ex.  1-835.  p.  801).  There  have  been 
human  fatabtiaa  from  Ingesting  aa  little 
as  S  grnau  of  oxalic  acid.  It  appaara  that 
theae  deatha  were  caoaed  by  oxalic 
add's  ability  to  disturb  die  caldum- 
potaaaium  balance  in  critical  tissues 
(Klauder.  ShelanakL  and  Gabriel  1965/ 
Ex.  1-1067).  Sdutions  of  5-  to  10-peroenl 
oxalic  add  have  alao  been  reported  to 
iiTitala  the  skin  on  prolonged  exposure. 
NIOSH  was  the  only  comroenler  on 
oxalic  add. 

Becauae  of  oxalic  add's  severe  scuta 
loxidty.  OSHA  is  retaining  the  e-hour 
TWA  limit  of  1  mg/m*  PEL  and  adding  a 
STEL  of  2  mg/m*  in  the  final  rule.  The 
Agency  coodadea  that  both  of  theae 
limits  sra  reqalred  lo  protect  expoeed 
workera  fran  the  significant  risk  of 
severe  eye  end  skin  boms  and 
respiratory  tract  irritation,  which  are 
material  health  impairments  associated 
with  eieveted  sborl-tenn  exposures  at 
levels  above  the  TWA  limit 
PERCHLOItYL  FLUORIDE 

CAS:  TSIS-M-Sc  dMoical  Poraola:  Cl<y 
HA  Na  1309 

OSHA's  former  8-hour  TWA  limit  for 
perchioryl  fluoride  was  3  ppm.  The 
ACGIH  has  a  TLV-TWA  of  S  ppm  and  a 
STEL  of  0  ppm  for  this  colorless  gas  with 
a  sweet  odor.  The  propoaal  retained  the 
6-hour  TWA  PEL  of  3  ppm  for  perchioryl 
fluoride  and  added  a  STEL  of  0  ppm. 
NIOSH  (Ex.  8-47,  Table  Nl)  concure  that 
these  limits  are  appropriate  and  they  are 
established  in  the  final  rule. 

The  4-hour  LC«*a  in  rats  snd  mice 
were  385  and  630  ppm.  respectively. 
Dogs  exposed  for  4  houra  lo  220-  lo  450- 

!)pm  concentrations  of  the  vapor, 
ollowed  by  exposure  to  620  ppm  for  2.5 
houra,  became  hypemeic  and  cyanotic 


and  showed  increased  methemoglobin. 
Dogs  succumbing  to  these  exposures 
had  pigment  deposition  in  the  liver, 
spleen,  and  bone  marrow;  alveolar 
hemorrhage  and  collapae:  and 
emphysema  (Greene.  Colboum.  Donati. 
and  Weeks  190a  as  died  in  ACGIH 
1986/Ex.  1-3.  p.  486). 

Exposure  to  185  ppm  for  six  houra/ 
day,  Ave  days/week  for  seven  weeks 
killed  18  of  20  rats,  20  of  39  mice,  and  all 
expoeed  guinea  pigs  (Greene.  Colboum, 
Donati.  and  Weeks  1980.  as  died  in 
ACGIH  19ee/Ex.  1-3.  p.  466).  These 
animals  had  difficulty  breathing. 
became  cyanotic,  and  developed 
alveolar  edema  and 
methemoglobinemia:  at  autopsy,  they 
showed  fluorosis,  patchy  lungs,  enlarged 
spleens,  and  hemosiderosis  of  the 
kidneys,  spleen,  and  liver.  When 
animals  were  exposed  on  a  similar 
regimen  but  to  a  concentration  of  104 
ppm  for  six  weeks,  all  guinea  pigs  but 
only  1  of  20  rats  died  (Greene,  Colboum. 
Donati.  and  Weeks  1960.  as  cited  in 
ACGIH  1086/Ex.  1-3.  p.  466).  After  a  six- 
month  exposure  lo  24  ppm.  bone  fluoride 
levels  increased  fourfold  in  guinea  pigs, 
threefold  in  rats,  and  about  SO  percent  in 
dogs.  Animals  axpoaed  at  24  ppm 
showed  no  signs  of  irritation  (Greene. 
Colboum.  Donati.  and  Weeka  1960,  as 
died  In  ACGIH  1966/Ex.  1-3.  p.  466). 
Only  NIOSH  commented  on  perchioryl 
fluoride. 

In  the  final  rule.  OSHA  is  retaining  Ihe 
8-hour  TWA  of  3  ppm  and  adding  a 
STEL  of  6  ppm  for  perchioryl  fluoride. 
These  limits  are  based  on  the  fluoride 
content  of  Ihia  compound.  The  Agency 
condudes  that  this  combined  limit  will 
proted  workera  from  the  significant  risk 
of  fluorosis  and  hematologic  effects, 
which  together  constitute  msterial 
impairments  of  health  that  are 
assodated  with  exposures  to  perchioryl 
fluoride  at  levela  above  these  limits. 

PHOSDRIN  (MEVINPHOS) 

CAS:  778B-34-7:  Chemical  Formula:  CtHuOwP 
H.&  No.  1320 

OSHA  formerly  had  an  8-hour  TWA 
limit  of  ai  mg/m*.  with  a  skin  notation, 
for  phosdrin  (mevinphos).  The  ACGIH 
has  a  TLV-TWA  of  aoi  ppm  (0.1  mg/ 
m*)  and  a  TLV-STEL  of  0JO3  ppm  (a3 
mg/m^  also  with  a  skin  notation.  The 
proposal  retained  the  8-hour  TWA  of  0.1 
mg/m*  and  added  a  STEL  of  a3  mg/m^. 
Ihe  skin  notation  was  retained.  NIOSH 
(Ex.  8-47,  Table  Nl)  concurred  with 
these  limits,  which  are  established  in  the 
final  rule.  Phosdrin  is  a  colorless  Hquid. 
The  commercial  produd  is  a  mixture  of 
cis-  and  trans-isomera  that  have  a 
yellow  color. 


The  acute  oral  LDb*  of  phosdrin  is  4  to 
8  mg/kg  for  male  mice  and  6  to  8  mg/kg 
for  female  rats  (Shell  Chemical 
Corporation  1956,  as  died  in  ACGIH 
ige6/Ex.  1-3,  p.  412).  Phosdrin  is  a 
choUnesterase  inhibitor  and  has  been 
reported  to  cause  slight  plasma 
cholinesterase  depression  but  no 
decrease  in  brain  cholinesterase  activity 
in  rats  fed  2  to  5  ppm.  The  compound 
may  be  absorbed  dermally  and  by 
inhalation  or  ingestion:  the  action  of  the 
compound  is  direct  and  immediate 
(Oeveland  and  Treon  1961/Ex.  1-476). 
The  dermal  IA*  in  rats  has  been 
reported  to  be  4JS  mg/kg  (Gainea  1966/ 
Ex.  1-320).  Chronic  feeding  of  rats 
demonstrated  s  minimal  lethal  dose  of 
between  100  and  200  ppm. 
Cholinesterase  activity  decreased 
continually  when  sublethal  doses  were 
administered  until  a  maximum  reduction 
in  RBC  cholinesterase  activity  of  25 
percent  was  achieved  on  the  27th  day  of 
the  administration  of  1.5  to  20  mg  doses 
(Huelse  and  FederapU  1975/Ex.  1-059). 

In  industry,  the  primary  hazards 
associated  with  exposure  to  phosdrin 
are  absorption  of  phosdrin  through  the 
skin.  lung,  and  mucous  membranes, 
which  causes  liver  damage  (Natoff  1970/ 
Ex.  1-066).  Phosdrin  intoxication  is 
reported  to  occur  in  human,  with 
accompanying  symptoms  of  headache, 
visual  distortion,  weakness,  cramps, 
diarrhea,  pain,  and  respiratory  distress. 
Severe  exposure  may  cause  convulsions: 
in  one  reported  case,  some  symptoms 
(anxiety,  depression,  vertigo,  and 
nystagmus)  persisted  for  as  long  as  four 
months  (Zavon,  as  cited  in  ACGIH  1986/ 
Ex.  1-3.  p.  412).  Only  NIOSH  commented 
on  this  substance. 

In  the  final  rule,  OSHA  is  retaining  the 
8-hour  TWA  PEL  of  ai  mg/m*  and 
adding  a  STEL  of  0.3  mg/m*  for 
phosdrin:  die  skin  notation  is  retained. 
These  limits  are  based  on  analogy  to  the 
toxidty  of  parathion.  The  Agency 
concludes  that  these  limits  will  proted 
workera  against  the  significant  risk  of 
cholinesterase  inhibition  and  hepatic 
injury,  which  constitute  material  health 
impairments  that  result  from  the 
alMorption  of  phosdrin  through  the  skin 
and  mucous  membranes  and  from 
exposure  by  the  inhalation  and  oral 
routes.  OSHA  finds  thai  these  limits  will 
substantially  reduce  these  significant 
risks. 

PHOSPHORUS  OXYQILORme 
CAS:  1002S-87-3:  Chemical  Formula:  POCU 
H.&  No.  1323 

OSHA  had  no  former  limit  for 
phosphorus  oxychloride.  llie  ACGIH 
has  a  TLV-TWA  of  ai  ppm  and  a  TLV- 
STEL  of  0.5  ppm  for  this  dear,  coloriess. 
fuming  liquid,  which  has  a  pungent  odor. 


The  proposed  PBLs  were  0.1  ppm  as  an 
8-hour  TWA  and  aS  p|Mn  as  a  15-minute 
STEL  NIOSH  (Ex.  6-17.  Table  Nl) 
concnirred  with  these  limits.  The  final 
rule  establishes  an  8-hour  TWA  of  0.1 
ppm  for  this  substance  but  for  the 
reasons  discussed  below,  does  not 
indude  a  STEL  tor  phosphorus 
oxychloride. 

The  primary  hazards  associated  with 
inhalation  of  phosphorus  oxychloride 
vapor  are  irritation  of  the  eyes  and 
respiratory  tract  as  well  as  narcotic 
effects,  gastric  irritation,  pulmonary 
edema,  and  nef^tis  (International 
Technical  Information  Institute  1978/Ex. 
1-837). 

Weeks  and  associates  (1964.  as  died 
in  ACGIH  19e6/Ex.  1-3.  p.  485)  reported 
4-hour  LCm  values  for  phosphorus 
oxydiloride  of  48  ppm  and  52  ppm  for 
rats  and  guinea  pigs.  re^>ectively.  They 
also  obs^-ed  that  ammonia  vapor 
mediates  the  irritant  effects  of  exposure 
to  phosphonis  oxydiloride  without 
significantly  altering  this  LCm  value 
(Weeks.  Downing.  Musselman  et  aL 
1964,  as  cited  in  ACGIH  ig86/Ex.  1-3.  p. 
485). 

Both  chronic  and  acute  occupational 
intoxication  have  been  reported  to  occur 
among  workera  exposed  to  phosphorus 
oxychloride  (Sassi  1954/Ex.  1-931). 

The  American  Industrial  Hygiene 
Association  (AMA)  recommended  that 
OSHA  delete  die  STEL  for  phosphorus 
oxychloride  (Tr.  3-307.  Ex.  8-16)  on  the 
grounds  Uiatthe  ACGIH  intends  to 
delete  this  STEL  After  a  review  of  the 
available  evidence  for  this  substance. 
OSHA  is  not  induding  a  STEL  for 
phosphorus  oxychloride  in  the  final  rule. 
The  Agency's  reasoning  on  this  issue  is 
discussed  in  Section  VI.C17  of  this 
preamble. 

In  the  final  rale.  OSHA  is  establishing 
a  PEL  of  0.1  ppm  (8-hour  TWA)  for 
phosphorus  oxychloride.  by  analogy  to 
the  toxicity  of  phosphorus  trichloride. 
The  Agency  concludes  that  this  limit 
will  reduce  the  significant  risk  of 
narcosis  and  systemic  poisoning,  which 
are  material  health  impairments  thai  are 
associated  with  acute  and  chronic 
exposure  at  levels  above  the  new  PEL 
PHOSPHORUS  PENTASULFIDE 

CAS:  1314'-80-3:  Chemical  Formula:  P:St 
H.S.  No.  1324 

OSHA  formerly  had  a  limit  of  1  mg/m* 
as  an  8-hour  TWA  for  phosphorus 
pentasulfide.  The  ACGIH  also  has  a 
limit  of  1  mg/m*  TWA  but  adds  a  15- 
minute  STEL  of  3  mg/m*.  The  proposal 
retained  die  8-hour  TWA  PEL  of  1  mg/ 
m*and  added  a  STEL  of  3  mg/m^ 
NIOSH  (Ex.  8-47.  Table  Nl)  concure 
with  these  limits.  The  final  rule  retains 
the  8-hour  TWA  PEL  of  1  mg/m*  for 


phosfAorus  pentasulfide  and  adds  a 
STEL  of  3  mg/m*.  Phosphorus 
pentasulfide  is  a  greenish-yellow 
crystalline  mass  with  an  odor  like  that 
of  rotten  eggs. 

The  primary  hazard  associated  with 
exposure  to  phosphorus  pentasulfide  is 
respiratory  irritation  (Smyth  1056/Ex.  1- 
756).  In  die  presence  of  moisture, 
phosphorus  pentasulfide  is  rapidly 
hydrolyzed  to  phosphoric  acid  and 
hydrogen  sulfide.  The  ACGIH  (1986/Ex. 
1-3.  p.  485)  considen  phosphorus 
pentasulfide  to  be  as  toxic  as 
phosphmic  add.  Only  NIOSH 
commented  on  this  substance. 

In  the  final  rule,  OSHA  is  retaining  the 
6-hour  TWA  PEL  of  1  mg/m*  and  adding 
a  15-minule  STEL  of  3  mg/m*  for 
phosphorus  pentasulfide.  Hie  Agency 
ccmcludes  that  both  of  these  limits  are 
necessary  to  reduce  the  significant  riak 
of  respiratory  irritation,  a  material 
health  impairment  dial  is  associated 
with  exposure  lo  this  substance  at  the 
hi^er  concentrations  permitted  in  the 
past  by  the  TWA  alone. 
PHTHALIC  ANlf^TMUDE 

CAS:  8S-«4-fl;  Chemical  Fonnula: 

C.H.(CO)^ 
HS.  No.  132B 

OSHA  had  an  8-hour  TWA  limit  of  2 
ppm  for  phthalic  anhydride  The  ACGIH 
has  a  limit  of  1  ppm  TWA  for  phthalic 
anhydride,  which  exists  in  the  form  of 
white  cr>'stailine  needles  with  a  mild 
odor.  The  proposed  PEL  was  1  ppm  as 
an  8-hour  TWA.  and  NIO»l  {jEx.  0-47. 
Table  Nl)  concura  that  this  limit  is 
appropriate.  The  final  rule  establishes 
an  8-hour  TWA  PEL  of  1  ppm  for 
phthalic  anhydride. 

The  primary  exposure  hazards 
associated  with  phthalic  anhydride  are 
severe  skin,  eye,  and  respiratory 
irritation.  The  substance  can  also 
produce  skin  and.  perhaps,  pulmonary 
sensitization  (Patty  19631.  as  died  in 
ACGIH  1986/Ex.  1-3.  p.  487).  Baader 
(1955/Ex.  1-1139]  has  reported  irritant 
effeds  in  animals  exposed  to  30  mg/m* 
(approximately  5  ppm)  phthalic 
aidiydride  in  air. 

In  studies  of  workera  exposed  to 
phthalic  anhydride,  symptoms  of 
respiratory  tract  injury  as  well  as 
bronchitis,  eye  irritation,  and  nasal 
bleeding  have  been  reported.  Precise 
exposure  concentrations  were  not 
detectable  by  the  analytic  method  being 
used,  which  had  a  limit  of  detection  (^ 
25  mg/m*  (i.e.,  of  4  ppm  or  lower) 
(Baader  195S/Ex.  1-1139;  Menschick 
19S5/EX.  1-1091).  Other  industrial  acid 
anhydrides  (e.g..  tetrachlorphthalic 
anhydride  and  maleic  anhydride)  are 
considered  more  irritating  than  phthalic 
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anhydrkla  (ACGIH  1986/Ex.  1-3,  p.  4m). 
Only  NIOSH  comnMnted  on  this 
•ubttanc*. 

OSHA  it  Mtablithing  an  S-hour  TWA 
limit  of  1  ppm  for  phthalic  anhydridt  bi 
the  final  rula.  The  Agency  condudaa 
that  thia  1-ppm  limit  will  reduce  the 
■ignificaat  risk  of  respiratory  irritation 
and  skin  and  pulmonary  sensitiiation. 
all  of  which  constitute  material 
impairments  of  health  that  are 
associated  with  exposure  to  levels 
above  the  new  PEL. 
PROPARCYL  ALCOHOL 

CA&  107-19-7:  Chemical  Ponnula: 

HC-CCHiOH 
li&l4o.133S 

Previously.  OSHA  had  no  limit  for 
proparnl  alcohol.  The  ACGIH  has 
establishad  an  S-hour  TWA  of  1  ppm, 
with  a  skin  notation,  for  this  straw- 
colored  liquid,  which  smells  like 
geraniums.  The  proposed  PEL  was  an  B- 
hour  TWA  of  1  ppm.  with  a  skin 
notaHon.  NIOSH  (Ex.  8-47.  Table  Nl) 
concurs  with  this  Hmit,  which  is 
established  in  the  final  rule. 

In  rats,  guinea  pigs,  and  mice,  the  oral 
Uka  sre  70,  aa  and  SO  mg/kg. 
respectively;  the  2-hour  inhalation  LCm 
in  both  the  rat  and  mouse  is  reported  to 
be  about  850  ppm  (NIOSH  1977i/Ex.  1- 
1182).  The  dermal  LOu  in  rabbits  is  88 
mg/kg  (RTECS). 

Propargyl  alcohol  is  a  primary  skin 
irritant,  but  it  is  not  a  skin  sensitizer 
(Antara  Chemicals  1052.  as  cited  in 
ACGIH  19e6/Ex.  1-3.  p.  498).  Tha 
toxicity  of  propargyl  alcohol  is 
estimated  to  be  equal  to  that  of  ally  I 
alcohol  (oral  LDm  in  rats  of  84  mg/kg] 
(NIOSH  1977i/Ex.  1182).  The  ACGIH 
limit  is  based  on  the  structural  and 
toxicological  similarity  of  propargyl 
alcohol  to  allyl  alcohol  (ACGIH  1988/ 
Ex.  1-3.  p.  408).  Grace  Ziem.  an 
occupational  physician,  commented  (Ex. 
48)  that  the  ACGIH  Documentation 
(1088/Ex.  1-3)  for  propargyl  alcohol 
neglects  to  mention  this  substance's 
ability  to  cause  "degenerative  changes 
in  liver  and  kidneys  in  (an)  8e-day  rat 
study"  that  is  cited  by  Rowe  and 
McCollister  (1982)  in  [Patty '$  Industrial 
Hygiene  and  Toxicology  1982.  Vol.  20. 
p.  4073)  and  also  overlooks  the  fact  that 
propargyl  alcohol  is  a  "moderate  CNS 
depressant."  OSHA  agrees  with  Dr. 
21iem  that  this  substance  has  these 
effects  which,  in  OSHA's  opinion,  point 
to  the  need  for  the  limits  being 
established  in  this  final  rule. 

OSHA  is  establishii^  in  the  final  rule 
an  8-hour  TWA  for  propargyl  alcohol  of 
1  ppm.  with  a  skin  notation.  The  Agency 
concludes  that  these  limits  will  protect 
workers  against  the  significant  risk  of 
skin  and  mucous  nsembrane  irritation. 


CNS  depression,  and  liver  and  kidney 
damage,  all  of  which  constitule  material 
impairments  of  health  that  are 
associated  with  axpoanr*  to  thia 
substance  at  teveb  above  tha  new  IfaniL 
PROPIONIC  Acm 

CAS:  79-(»-«:  Chemical  PonMila: 

CHiCHiCOOH 
H.S.Nal33S 

OSHA  pravioosiy  had  no  Hmit  for 
propionic  sdd.  The  ACGIH  has  s  TLV- 
TWA  of  10  ppm  for  this  substance:  the 
TLV  was  set  on  the  basis  of  analogy 
with  acetic  add  (10  ppm  8-hour  TLV). 
The  propoeed  POa  were  10  ppm  as  an  8- 
hour  TWA  and  15  ppm  as  a  15-minute 
STEL  N106H  (Ex.  8-47,  Table  Nl) 
concurred  that  these  limits  are 
appropriate,  and  the  final  rule 
establishes  an  8-hour  TWA  of  10  ppm 
but  does  not  include  a  STEL  Propionic 
acid  is  a  colorless,  oily  liquid  with  a 
pungent  odor. 

The  primary  health  effects  associated 
with  exposure  to  propionic  acid  are  skin 
bums  and  irritation  of  the  eyes  and 
respiratory  system.  Smyth.  Carpenter. 
Weil,  and  co-workers  (19e2/Ex.  1-441) 
reported  that  the  oral  ID»»  for  rats  is  4.3 
g/kg:  NIOSH  (1977i/Ex.  1-1182)  stated 
that  the  intravenous  LOu  for  mice  is  825 
mg/kg  and  the  skin  absorption  LDu  for 
rabbits  is  SOO  mg/kg.  Inhalation  of  the 
saturated  vapor  for  sight  hours  caused 
no  fatalities  in  raU  (ACGIH  19e8/Ex.  1- 
3.  p.  498). 

Acute  industrial  exposures  to 
propipnic  add  have  been  reported  to 
cause  mild  to  moderate  skin  bums,  eye 
irritation,  and.  in  a  single  inddent. 
ssthmatic  cough.  No  irritation  was 
observed  as  a  consequence  of  exposures 
in  humans  averaging  below  0.25  ppm 
with  excursioiu  to  2.1  ppm  in  an  eight- 
hour  period  (Dow  Chemical  Company 
1077a  as  died  in  ACGIH  10e8/Ex.  1-3. 
p.  408). 

Two  commenters  in  addition  to 
NIOSH  commented  on  propionic  add. 
The  American  Industrial  Hygiene 
Assodatlon  (AIHA)  (Tr.  3-^07)  urged 
OSHA  to  delete  the  STEL  for  propionic 
sdd  on  the  ground  that  the  ACGIH  has 
put  the  STEL  for  this  substance  on  its 
Ust  of  Intended  Changed  (ACGIH  1988). 
Kodak  (Ex.  881)  agrees  with  the  AIHA 
on  the  issue  of  a  STEL.  noting  that,  in 
Kodak's  opinion,  the  15-ppm  STEL 
"cannot  be  fustified  on  either  available 
toxicological  data  or  .  .  .  %Kodak's% 
own  experience."  After  a  review  of  the 
evidence  for  propionic  acid's  short-term 
effects.  OSHA  has  determined,  in 
accordance  with  the  STEL  policy 
outlined  in  Section  VLC.1 7  of  this 
preamble,  that  no  STEL  is  necessary  for 
propionic  acid.  Accordingly,  the  final 


rule  contains  no  short-term  Hmit  for  this 
substance. 

In  the  final  rule.  OSHA  establishes  sn 
S-hour  TWA  Umit  of  10  ppm  (8-hoar 
TWA)  for  propionic  acid.  The  Agency 
condodes  that  this  Hmit  is  required  to 
protect  workers  against  the  significant 
risk  of  eye  and  respiratory  tract  .    , 

irritation,  which  are  material 
impairments  of  health  that  are 
assodated  with  exposure  to  levels 
above  the  new  PEL 
D-FROPYL  ACFTATE 

CAS:  100-60-4:  Chemical  Formula: 

CHtCOOCHtCHtCH. 
H.S.  No.  1338 

OSHA  previously  bad  an  8-bour  TWA 
limit  of  200  ppm  for  n-propyl  acetate. 
The  ACGIH  also  had  a  200-ppm  TWA 
limit  but  adds  a  TLV-STEL  of  250  ppm. 
The  proposal  retained  the  6-hour  'TWA 
PEL  of  200  ppm  for  n-propyl  acetate  and 
added  a  15-minute  STEL  of  250  ppm. 
NIOSH  (Ex.  8-47,  Table  Nl)  concurs  that 
these  limits  are  appropriate,  and  they 
are  established  by  the  final  rule,  n- 
Propyl  acetate  is  a  pleasant-smelling 
liquid. 

The  primary  health  effects  assodated 
with  exposure  to  n-propyl  acetate  are 
narcosis  and  eye  and  respiratory 
irritation.  The  five-hour  narcotic 
concentrations  for  cats  and  mice  have 
been  reported  as  9000  ppm  and  6000 
ppm.  respectively  (Flury  and  Wirth  1933, 
as  died  in  ACGIH  1986/Ex.  1-3.  p.  500). 
n-Propyl  acetate's  narcotic  action  is  1.3 
times  that  of  ethyl  acetate:  salivation 
and  irritation  of  cats'  eyes  occurred  at 
2800  ppm  (Flury  and  Wirth  1933.  as  dted 
in  ACGIH  19e6/Ex.  1-3,  p.  500).  A  four- 
hour  exposure  at  8000  ppm  killed  four  of 
six  rats  (Smyth  1964.  as  dted  in  ACGIH 
1986/Ex.  1-3,  p.  500).  Only  NIOSH 
commented  on  n-propyl  acetate. 

n-Propyl  acetate  appears  to  be  more 
toxic  than  isopropyl  acetate  or  ethyl 
acetate  but  less  so  than  n-butyl  acetate 
(ACGIH  1986.  p.  500). 

In  the  final  rule.  OSHA  is  retaining  the 
8-hour  TWA  PEL  of  200  ppm  for  n-propyl 
acetate  and  adding  a  STEL  of  250  ppm. 
The  Agency  concludes  that  both  of  these 
limits  are  required  to  prevent  the 
significant  risk  of  narcosis  and  eye  and 
respiratory  tract  irritation,  which  are 
material  impairments  of  health  that  are 
associated  with  exposures  to  levels 
above  the  8-hour  TWA  limit  alone. 
PROPYL  ALCOHOL 

CAS:  71-23-8:  Chemical  Fomula: 

CH,CU,CH,OH 
H.S.  No.  133B 

OSHA  had  a  limit  of  200  ppm  (8-hour 
TWA)  for  n-propyl  alcohol.  The  ACGIH 
has  the  same  TWA  limit  but  adds  a  250- 
ppm  1&-minute  STEL  and  a  skin 
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notation.  The  proposal  retained  the  200- 
ppm  8-hottr  TWA  PEL  and  added  a  15- 
minute  STEL  of  2S0  ppm  and  a  skin 
notation.  NIOSH  (Ex.  8-47.  Table  Nl) 
concurs  that  these  limits  are 
appropriate,  and  they  are  established  in 
the  final  rule.  The  sldn  notation, 
however,  is  not  retained  (see  the 
discussion  of  skin  notations  in  Section 
VLC.18  of  this  preamble).  Propyl  alcohol 
is  a  colorless  liquid  with  an  alcohol-like 
odor. 

The  primary  health  effect  associated 
with  exposure  to  propyl  alcohol  is  mild 
narcosis.  Propyl  aJcohol's  toxidty  is 
somewhat  greater  than  that  of  isopropyl 
alcohol  (Gleason.  Gosselin.  and  Hodge 
1963/Ex.  1-1034). 

The  inhalation  IDut  for  propyl  alcohol 
in  rats  is  reported  as  1.9  g/kg  (Smyth. 
Carpenter.  Weil  and  Pozzani  1954/Ex. 
1-440).  Stairek  reported  deep  narcosis  in 
mice  inhaling  the  vapor  at  a 
concentration  of  4100  ppm  for  240 
minutes  and  of  24,500  ppm  for  60 
minutes;  ataxia  appeared  in  90  to  120 
minutes  at  3250  ppm  (Starrek  1938/Ex. 
1-872).  These  effects  are  almost  twice  as 
intense  as  those  reported  for  exposure 
to  the  vapor  of  isopropyl  alcohoL  The 
dermal  IDm  in  rabbits  is  5040  mg/kg 
[Dangerous  Properties  of  Industrial 
Materials,  6th  ed..  Sax,  1984). 

Nelson.  Bnge.  Rou,  and  assodates 
(1943/Ex.  1-66)  reported  mild  eye.  nose, 
and  throat  irritation  in  humans  exposed 
at  400  ppm  to  the  vapor  of  isopropyl 
alcohol,  but  no  data  exist  on  human 
sensory  response  to  propyl  alcohol 
vapor.  The  ACGIH  (1986/Ex.  1-3.  p.  500) 
reports  that  many  industrial  hygienists 
consider  the  vapor  of  propyl  alcohol  to 
be  more  Irritating  to  the  throat  than  the 
vapor  of  the  isomer. 

One  comment,  other  than  t<nOSH's. 
was  received  on  Isopropyl  alcohoL  The 
Motor  Vehide  Manufacturers 
Association  (Ex.  3-002)  asked  that 
rulemaking  for  propyl  alcohol  be 
delayed,  but  did  not  provide  any 
evidence  in  support  of  its  position. 

In  the  final  rule.  OSHA  is  retaining  the 
8-hour  TWA  PEL  of  200  ppm  and  adding 
a  STEL  oi  250  ppm  for  propyl  alcohol; 
the  skin  notation  is  not  included  in  the 
final  rule  because  the  LDm  in  rabbits  is 
5040  mg/kg.  well  above  the  level 
determined  by  OSHA  to  require  a  skin 
notation  (see  Section  VLC18  for  a 
discussion  of  skin  notations).  The 
Agency  condudes  that  these  limits  will 
protect  workers  against  the  significant 
risk  of  narcosis  and  irritation,  both 
material  impairments  of  health. 
PROPYLENE  OXIDE 

CAS:  75-66-0:  Chemical  Fonnula: 

CHiCHOCHi 
H.S.  No.  1344 


Previously.  OSHA  had  an  S-hour 
TWA  limit  of  100  ppm  for  prtqiylene 
oxide.  Tlie  ACCSH  has  a  limit  of  20  ppm 
TLV-TWA.  The  proposed  PEL  was  an  8- 
hour  TWA  of  20  ppm.  and  the  final  rule 
establishes  this  revised  UmlL  Propylene 
oxide  is  a  colorless,  hi^ily  flammable, 
volatile,  and  ethereal  liqidd. 

The  health  hazards  assodated  with 
exposure  to  this  siibstance  are  primary, 
skin.  eye.  and  reqriratory  irritation,  as 
well  as  central  nervous  system 
depression.  The  oral  LDko  values 
reported  for  rats  and  guinea  pigs  are  930 
mg/kg  and  680  mg/kg.  respectively.  In 
mice,  the  Inhalation  LCm  has  been 
reported  to  be  at  1740  ppm  for  4  hours. 
Dogs  and  guinea  pigs  exposed  for  4 
hours  at  2000  and  4000  ppm. 
respectively,  died  (NIOSH  1977i/Ex.  1- 
1182).  Although  only  some  species 
tolerate  daily  exposures  to  200  ppm,  all 
spedes  tested  tolerated  100  ppm  without 
ill  effects  (Rowe,  Holllngsworth,  Oyen  et 
al.  19S8/EX.  1-aoo).  Jacobson  and 
associates  (195e/Ex.  1-702)  considered 
the  toxic  effects  of  propylene  oxide  to 
be  one-half  to  one-third  as  Intense  as 
those  of  ethylene  oxide  Qacobson. 
Hackley,  and  Feinsilver  1956/Ex.  1-702). 

Corneal  bums  and  skin  necrosis,  as 
well  as  respiratory  and  pulmonary 
irritation,  have  beien  reported  in  humans 
as  a  result  of  direct  contact  with  the 
liquid  or  vapor  (Patty  1963h/Ex.  1-657); 
central  nervous  system  effects  include 
ataxia,  incoordinatifm.  and  general 
depression. 

OSHA  received  several  comments  on 
propylene  oxide.  Lawrence  Birioier, 
Manager  of  Safety  and  Industrial 
Hygiene  for  ARCO  Petroleum  and 
Chemical  Company  (Tr.  3-229/3-245). 
reported  that  his  company  has  an 
internal  linut  for  propylene  oxide  of  20 
ppm  and  that  about  'W  or  99  percent 
of  .  .  .  [ARCO's]  exposures  are 
[presently]  below  the  current  ACGIH 
TLVs"  (Tr.  3-243). 

Richard  E.  Sanderson,  Director  of  the 
Office  of  Federal  Activities  for  the  EPA. 
commented  that  the  discussion  of 
propylene  oxide's  health  effects  in  the 
proposal  neglected  to  mention  this 
substance's  cananogenicity  or  its  ability 
to  cause  adverse  reproductive  effects 
(Ex.  3-746).  NIOSH  (Ex.  8-47.  Table 
N6B)  agrees  with  EPA  that  propylene 
oxide  is  a  potential  occupational 
carcinogen  that  warrants  a  full  Section 
6(b)  rulemaking.  NIOSH  bases  its 
inclusion  on  an  NTP  bioassay  in  rats 
and  mice  that  demonstrates  "some 
evidence"  of  carcinogenicity  in  rats  and 
"clear  evidence"  of  carcinogenidty  in 
mice  (Ex.  8-47).  In  response  to  these 
commenters.  OSHA  states  that  the 
Agency  is  aware  of  propylene  oxide's 


serious  health  effects  and  is  monitoring 
the  literature  on  this  substance  dosely. 

OSHA  establishes  an  8-hour  TWA 
limit  of  20  ppm  for  propylene  oxide  in 
the  final  rule  to  proted  workers  against 
the  significant  risk  of  primary  irritation 
and  CNS  depression,  whidi  constitute 
material  health  impairments  that  are 
associated  with  exposure  to  propylene 
oxide  at  levels  above  the  revised  PQ. 
The  Agency  condudes  that  this  limit 
mil  substantially  reduce  these 
significant  risks. 
SnJCON  TTTRAHYDRIDE 

CAS:  7803-62-^:  Chemical  Fonnula:  SiH. 
H.S.  No.  1361 

OSHA  foimeriy  had  no  limit  for 
silicon  tetrahydride.  The  ACGIH  limit  of 
5  ppm  as  an  8-hour  TWA  was 
established  in  1983.  The  proposed  PEL 
was  5  ppm  as  an  8-hour  TWA.  a  limit 
with  which  NIOSH  concurs  (Ex.  S-47.    . 
Table  Nl).  The  final  rule  estabUshes  an 
8-hour  PEL  for  silicon  tetrahydride  of  5 
ppm.  ^licon  tetrahydride.  a  colorless 
gas,  is  used  in  the  manufacture  of 
semiconductcna. 

Studies  of  rats  exposed  to  silicon 
tetrahydride  at  levels  of  126  ppm  for  one 
hour  (Matfaeson  Gas  Produds  1971,  as 
cited  in  ACGIH  1986/Ex.  1-3,  p.  528)  and 
at  1400  ppm  for  six  hours  (Union 
Carbide  Corporation  1980.  as  dted  in 
ACGIH  1986/Ex.  1-3,  p.  528)  have  failed 
to  identify  any  systemic  effects 
assodated  with  exposure  to  this 
chemical.  Sax  [Dangerous  Properties  of 
Industrial  Materials.  6th  ed..  1984)  lists 
the  effects  of  acute  exposure  to  silicon 
tetrahydride  as  moderate  irritation  of 
the  eyes.  skin,  and  mucous  membranes. 

In  addition  to  NIOSITs  comment  on 
silicon  tetrahydride,  Grace  2Uem.  an 
occupational  physidan.  stated  that  she 
believed  O^IA's  reference  to  Sax  (1984) 
in  the  proposal's  discussion  of  silicon 
tetrahydride's  irritant  effects  was 
incorrect  However,  OSHA  notes  that 
this  notation  was  correct;  Dr.  Ziem  did 
not  realize  that  Sax  (1964.  p.  2394)  has 
an  entry  for  silicon  tetrahydride  under 
silane,  a  synonym. 

OSHA  is  establishing  an  8-hour  TWA 
limit  of  5  ppm  for  silicoo  tetrahydride  in 
the  final  iiile.  The  basis  of  this  limit  is 
analogy  to  the  toxicity  of  silicon 
tetrahydride  and  oth«'  tetrahydrides. 
The  Agency  condudes  that  this  limit 
will  protect  exposed  workers  from  the 
significant  risk  of  eye.  skin,  and  upper 
respiratory  tract  irritation,  whidi  are 
material  health  impairments  that  are 
assodated  with  exposure  to  this 
substance  at  levels  above  the  new  PEL 
SULFURYL  FLUORIDE 
CAS:  2e9»-79-8:  Chemical  Fonnnla:  SOiFt 
H.S.  No.  137S 
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Th*  foniMr  OSHA  limit  for  Milfuryl 
fluorid*  was  S  ppm  at  an  S-hour  TWA. 
Th«  AOGIH  h«»  a  limit  of  5  ppm  as  a 
TWA  and  adds  a  STEL  of  10  ppm.  Ths 
proposal  rstainsd  tha  S-bour  TWA  PEL 
of  Sppn  for  sulfiiryl  fluoride  snd sddad 
s  STEL  of  10  ppm.  NI08H  (Ex.  S-iT. 
Tsbla  N1)  concurrsd  that  thase  limits 
ars  appropriats.  and  they  ara 
•stablished  in  tha  final  rule.  Sulfuryl 
fluoride  is  s  colorless  gas  with  s  sulfide 
odor. 

When  selecting  this  limit,  the  ACGIH 
took  into  consideration  the  fact  that 
compared  with  hydrogen  fluoride  (TLV- 
TWA  ceiling  of  3  ppm),  only  a  small 
portion  of  the  inhaled  gas  is  retained 
and  converted  to  inorganic  fluorides.  In 
extensive  animal  studies  conducted  by 
the  Dow  Chemical  Company  (1962  and 
107a  ss  cited  in  ACGIH  1988/Ex.  1-4,  p. 
546),  sulfuryl  fluoride  was  determined  to 
exhibit  one-half  to  one-third  the  acute 
inhalation  toxicity  of  methyl  bromide. 
Acute  exposures  of  animals  resulted  in 
tremor*  that  later  developed  into  severe 
convulsions.  Pulmonary  edema  was 
seen  in  laboratory  animals  after  a  single 
severe  exposure.  Repeated  exposures  of 
rats,  guinea  pigs,  and  mice  to  20  ppm 
sulfuryl  fluoride  for  seven  hours  per  day 
produced  both  kidney  and  lung  injury 
after  six  months.  Some  evidence  of 
fluorosis  was  observed  in  the  incisors  of 
mice,  but  not  in  the  teeth  of  the  rats  or 
guinea  pigs  (Dow  Chemical  Company 
1062  and  107a  as  cited  in  ACGIH  1966/ 
Ex.  1-3.  p.  546). 

A  report  by  Taxay  (19e6/Bx.  1-577) 
that  examined  an  incident  of  workplace 
exposure  to  sulfuryl  fluoride  noted  that 
abdominal  pain,  nausea,  vomiting,  and 
itching  were  the  major  symptoms.  On 
the  day  following  exposure,  the  serum  of 
the  affected  worker  tested  positive  for 
fluoride.  No  comment,  other  than 
NlOSH't.  was  submitted  on  this 
substance. 

In  the  final  rule.  OSHA  is  retaining  the 
S-hour  TWA  limit  of  5  ppm  and  adding  a 
STEL  of  10  ppm  for  sulfuryl  fluoride: 
these  limits  are  based  on  this 
substance's  fluorine  content.  Tha 
Agency  concludes  that  these  limits  will 
protect  workera  against  the  significant 
risks  of  kidney  and  lung  injury  and  of 
fluorosis,  which  together  constitute 
material  health  impairments  that  are 
associated  writh  exposure  to  this 
substance  at  levels  above  the  9-hour 
TWA  hmit. 
nUONYL  aiLORIOE 

CA&  771»4)»-7,  Chemical  Formula:  CitOS 
H.S.  No.  1303 

OSHA's  former  Z  tables  had  no  limit 
for  thionyl  chloride.  The  ACGIH  has 
established  a  ceiling  limit  of  1  ppm  for 
this  substance.  The  proposed  ceiling 


waa  1  ppoi.  and  tha  final  nila  aatabUshas 
this  limit  NIGSH  (Ex.  6^7.  Table  N1) 
ooocurs.  Thionyl  chloride  is  a  colorless 
to  pale  yellow  liouid  with  «  suffocating 
odor. 

Thionyl  chloride  vapors  ara  skin.  eye. 
and  mucous  membrane  irritants, 
probably  because  they  form  sulfur 
dioxide  and  hydrogen  chlorida  on 
conUct  with  moisture  (ACGIH  10e6/Ex. 
1-9,  p.  672).  An  Inhalation  of  174(  ppm 
proved  lethal  to  cats  within  20  minutes 
(Sax  igrg/Ex.  1-866). 

Tha  AOGIKs  exposure  limit  for 
thionyl  chloride  is  based  on  the 
exposure  limits  for  the  decomposition 
products  (hydrogen  chloride  and  sulfur 
dioxide)  of  thionyl  chloride  when  mixed 
with  water.  The  reaction  of  one  mole  of 
thionyl  chloride  with  water  produces 
two  moles  of  hydrogen  chloride  and  one 
of  sulfur  dioxide,  so  that  1  ppm  of 
thionyl  chloride  can  be  shown  to 
produce  a  total  irritant  gas 
concentration  of  3  ppm.  The  exposure 
Hmit  for  hydrogen  chloride  is  5  ppm  as  a 
ceiling  limit  for  sulfur  dioxide,  the  limit 
is  a  TWA  of  2  ppm.  Thus,  "the  *  *  * 
ceiling  limit  of  1  ppm  for  thionyl  chloride 
should  prevent  the  irritant  effects  of  its 
reaction  producU"  (ACGIH  ISOe/Ex.  1- 
3.  p.  572).  No  comments,  other  than 
NIOSH*s,  were  received  on  this 
substance. 

In  the  final  rule,  the  Agency  is 
establishing  a  ceiling  limit  of  1  ppm  for 
thionyl  chloride  on  tihe  basis  of  analogy 
to  the  irritation  potential  of  hydrogen 
chloride  and  sulftir  dioxide.  OSHA 
concludes  that  this  limit  will  protect 
workera  from  the  significant  risk  of 
irritation  of  the  eyes,  skin,  and  mucous 
membranes,  which  constitutes  a 
material  health  impairment  that  is 
associated  with  exposure  to  this 
substance  at  levels  above  the  new  PEL 
TRIBUTYL  PHOSPHATE 
CAS:  126-73-8:  Chemical  Formula: 

H.&Na1402 

The  former  OSHA  standard  for 
tributyl  phosphate  was  5  mg/m*  as  an  S- 
hour  TWA.  The  ACGIH  has  a  2.5-mg/m* 
TWA  for  tributyl  phosphate,  which  is  a 
clear,  colorless,  odorless  liquid.  The 
proposed  PEL  was  an  S-hour  TWA  of  2.5 
mg/m«:  NIOSH  (Ex.  8-47.  Table  Nl) 
concura  that  this  limit  is  appropriate. 
The  final  rule  establishes  an  S-hour 
TWA  PEL  of  2.5  mg/m*  for  tributyl 
phosphate. 

Tributyl  phosphate's  toxicity  affects 
the  skin,  mucous  membranes,  lungs,  and 
central  nervous  system,  and  this 
substance  is  also  s  cholinesterase 
inhibitor. 

A  paper  by  Smyth  and  Carpenter 
(1044/Ex.  1-374)  reported  that  contact 


with  liquid  tributyl  phosphate  causeH 
severa  eye  ln)ury  and  skin  irritation 
when  tested  fan  rabbits.  Chambera  and 
Casida  (10e7/Ex.  1-305)  found  that  mice 
injected  with  1  g/kg  tributyl  phosphate 
intraperitoneally  became  paralysed.  A 
study  by  Vandekar  (1967/Ex.  1-406)  in 
which  mice  were  given  tributyl 
phosphate  by  savage  received  that  a 
doee  of  80  mgfkg  resulted  in  a  one-hour 
period  of  anesthesia,  and  a  dose  of  100 
tag/kg  resulted  In  8  to  10  minutes  of 
anesthesia,  followed  by  respiratory 
failure  and  death.  Administered 
intraperitoneally  to  rats,  tributyl 
phosphate  inhibited  cholinesterase 
activity  and  stimulated  plasma  beta- 
glucuronidase  activity  (Suzuki,  Kikucht 
Kato  at  al.  1977/Ex.  1-1170).  This 
substance  did  not  exhibit  mutagenic 
activity  in  bacterial  or  fruit  fly  assays 
(Hanna  and  Dyer  1975/Ex.  1-485). 

Nausea  and  headache  were  reported 
by  workera  exposed  to  levels  of  15  mg/ 
m*  of  tributyl  phosphate  (Mastromatteo 
10e4b,  as  dted  in  ACGIH  196e/Ex.  1-3. 
p.  SQl).  No  comments,  other  than 
NIOSH's,  were  received  en  this 
substance. 

In  the  final  rule.  OSHA  is  reducing  the 
8-hour  PEL  from  5  mg/m*  to  2.5  mg/m*. 
OSHA  concludes  that  this  limit  will 
protect  workera  against  the  significant 
risk  of  paralysis,  anesthetic  effects,  and 
skin  or  eye  irritation,  all  of  which 
constitute  material  impairments  of 
health  that  are  associated  with  exposure 
to  tributyl  phosphate  at  levels  above  the 
new  PEL. 

TRICHLOROACETIC  ACID 

CAS:  70-03-9:  Chemical  Formula:  CCI«COOH 
H.S.No.1404 

OSHA  formerly  had  no  exposure 
limits  for  trichloroacetic  acid.  The 
ACGIH  has  an  8-hour  TWA  of  1  ppm  to 
protect  against  the  corrosive  effects  of 
this  substance.  Trichloroacetic  acid  is  a 
relatively  strong  acid  that  forms 
deliquescent  crystals.  The  proposed  PEL 
was  1  ppm  as  an  8-hour  TWA.  and 
NIOSH  (Ex.  8-47.  Table  Nl)  concura  that 
this  limit  is  appropriate.  The  final  rule 
established  a  1-ppm  8-hour  TWA  for 
trichloroacetic  acid. 

The  Dow  Chemical  Company  (1977p, 
as  cited  by  the  ACGIH  1986/Ex.  1-3.  p. 
502)  reported  that  the  oral  LDm  for 
trichloroacetic  acid  in  rats  is  3.33  g/kg. 
Studies  on  mice  conducted  by  NIOSH 
(1064,  as  cited  in  ACGIH  19e6/Ex.  1-3.  p. 
502)  established  that  the  oral  LDm  for 
this  species  is  4.97  g/kg.  and  that  a  500- 
mg/kg  dose  was  fatal  when 
administered  intraperitoneally. 

Medical  reports  show  mild  to 
moderate  skin  and  eye  bums  in  workera 
exposed  to  unspecified  levels  of 
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trichloroacetic  add;  aldiou^  corrosive, 
however,  trichlofoacetlc  add  is  not 
readily  abaoibed  by  the  skin  (ACGIH 
1066/Bx.  1-3.  p.  502).  Only  NIOSH 
commented  on  this  sabatance. 

In  die  final  rale.  OSHA  is  establishing 
an  8-hour  TWA  limit  for  tridiloroacetic 
add  of  1  ppm.  This  limit  is  based  on 
analogy  to  the  toxidty  of  2,2- 
dichloroprophmlc  add.  The  Agency 
condudM  that  tfiis  limit  will  protect 
ei^oeed  w<»ken  from  the  significant 
risk  of  skin  and  eye  irritation,  w^ch  are 
material  impaiiments  of  health  tfiat  are 
assodated  with  exposure  to  this 
substance  at  levels  above  the  new  PEL 
TRIMCTHYLAMINE 

CAS:  75-60-3;  Chemical  Formula:  (CHa)J4 
H.S.  No.  1411 

OSHA  formeriy  had  no  exposure  limit 
for  trimethylamine.  The  ACGIH  has  a 
10-ppm  limit  as  an  8-hour  TWA  and  a 
15-ppm  limit  as  a  15-minute  STEL  The 
proposed  PELs,  with  which  NIOSH  (Ex. 
8-47,  Table  Nl)  concurs,  were  10  ppm  as 
an  8-hour  TWA  and  15  ppm  as  a  15- 
minute  STEL  These  limits  are 
established  in  the  final  rule. 
Trimethylamine  has  a  pungent  fishy 
odor  and  is  a  gas  at  room  temperature. 

Few  lexicological  data  are  available 
for  trimethylamine.  One  study  reporta 
that  the  intravenous  LDko  for  this 
sulMtance  is  90  mg/kg  in  mice 
(Dechezlepretre,  Portet  and  Cheymol 
1967/Ex.  1-777).  The  ACGIH  established 
the  TLV  for  trimethylamine  on  the  basis 
of  iU  chemical  similarity  to 
dimethylamine,  for  which  the  current 
TLV-TWA  is  10  ppm.  Dimethylamine  is 
a  central  nervous  system  depressant 
and  causes  methemoglobinemia.  Only 
NIOSH  commented  on  trimethylamine. 

OSHA  is  establishing  an  &-hour  TWA 
limit  of  10  ppm  and  a  STEL  of  15  ppm  (15 
minutes)  for  trimethylamine.  Based  on 
analogy  with  dimethylamine,  the 
Agency  condudes  that  these  limits  wiU 
proted  workera  exposed  at  previously 
unregulated  levels  from  the  significant 
risk  of  eye,  mucous  membrane,  and 
upper  respiratory  tract  irritation,  which 
constitute  material  impairments  of 
health. 
n-VALERALDEHYDE 

CAS:  110-02-3:  Chemical  Formula: 

CH»(CHi)3CHO 
H.S.  No.  1420 

OSHA  formerly  had  no  limit  for  n- 
valeraldehyde.  The  ACGIH  limit  is  50 
ppm  as  an  8-hour  TWA  for  n- 
valeraldehyde,  which  is  a  colorless 
liquid.  The  proposed  PEL  was  SO  ppm  as 
an  8-hour  TWA.  and  NIOSH  (Ex.  8-47, 
Table  Nl)  concura  that  this  limit  which 
is  established  by  the  final  rule,  is 
appropriate. 


n-Valeraldebyde's  toxic  effecta 
include  bodi  skin  and  eye  irritation. 
Animal  studies  showed  n- 
valeraldehyde's  to  be  severely  irritating 
when  applied  to  guinea  pig  sldn  and  to 
rabbita'  eyes  (Fasaett  as  dted  in  ACGIH 
198e/Ex.  1-3,  p.  619).  The  dermal  LDw 
for  guinea  pigs  exceeds  20  ml/kg 
(Fassett  as  dted  in  ACGIH  19e6/Ex.  1- 
3.  p.  619). 

A  series  of  studies  ot  die  relative 
acute  inhalation  toxidty  of  13  aliphatic 
saturated  and  unsaturated  alddiydes  in 
mice,  guinea  pigs,  and  rabbita  showed 
that  valeraldehyde  was  relatively 
nontoxic  systemically  (Salem  and 
Cullumbine  1960/Ex.  1-360).  Only 
NIOSH  commented  on  this  substance. 

In  the  final  rule,  OKIA  is  establishing 
a  50-ppm  8-hour  TWA  limit  for  this 
previously  unregulated  chemical  The 
Agency  concludes  that  this  limit  will 
proted  workrs  from  the  significant  risk 
of  severe  eye  and  skin  irritation 
assodated  with  exposure  to  this 
substance  at  levels  above  the  new  PEL 
m-XYLENE  ALPHA.  ALPHA'-DIAMINE 
CAS:  1477-55-0:  Chemical  Formula: 

CJl.(CHtNH>)t 
H.S.  No.  1432 

OSHA  foimeriy  had  no  exposure  limit 
for  this  substance.  The  ACGIH  has 
established  a  limit  of  0.1  mg/m'  as  a 
ceiling  that  should  not  be  exceeded 
during  any  part  of  a  woridng  day,  and 
has  added  a  skin  notation  to  indicate 
that  substantial  percutaneous 
absorption  can  occur  through  the  eyes, 
mucous  membranes,  and  skin.  OSHA 
proposed  a  ceiling  of  0.1  mg/m*  for  this 
substance,  with  a  skin  notation,  and 
NIOSH  (Ex.  8-47,  Table  Nl)  concun. 
These  limito  are  established  by  the  final 
rule.  m-Xylene  alpha,  alpha'-diamine 
(MXDA)  is  a  colorless  liquid. 

Animal  studies  have  demonstrated 
that  MXDA  is  strongly  irritating  to  the 
skin  (Haskell  Laboratory  1973,  Sherwin- 
Williams  Company  1978,  both  as  dted  in 
ACGIH  1986/Ex.  1-3.  p.  638).  Research 
at  du  Pont  (Haskell  Laboratory  1973,  as 
dted  in  ACGIH  19e6/Ex.  1-3,  p.  638) 
showed  that  pure  MXDA  was  corrosive 
when  applied  to  the  skin  of  guinea  pigs, 
and  a  50-percent  MXDA  solution  caused 
severe  irritation  in  these  animals.  In  a 
separate  study  (Sherwin-Williams 
Company  1978,  as  dted  in  ACGIH  1986/ 
Ex  1-3,  p.  638),  a  10-percent  mixture  of 
MXDA  caused  severe  skin  irritation  and 
erythema  in  guinea  pigs.  Sherwin- 
Williams  (1978.  as  dted  in  ACGIH  1986/ 
Ex.  1-3,  p.  638)  also  reported  that  rata 
exposed  to  levels  of  MXDA  ranging  from 
1.74  to  6.04  mg/liter  even  for  one  hour 
sustained  liver,  kidney,  and  lung 
damage,  as  determined  at  necropsy.  Oae 
study  showed  mild  sensitization  when 


MXDA  was  applied  to  guinea  pig  skin, 
but  this  effed  was  not  observed  in  a 
second  study  (Sherwin-Williams 
Company  1978.  as  dted  in  ACGIH  1966/ 
Ex.  1-3,  p.  638).  NIOSH  was  die  sole 
commenter  on  this  substance. 

OSHA  condudes  that  a  ceiling  limit  of 
0.1  mg/m*  and  a  skin  notation  are 
necessary  to  protect  against  the 
si^uficant  risk  of  skin  irritation, 
percutaneous  abaorption  of  MXDA.  and 
potential  systemic  effects,  all  of  whidi 
constititute  material  impairmenta  of 
health.  Hie  Agency  has  determined  that 
these  limita  will  substanttally  reduce 
this  significant  risk. 
XYLIOINE 

CAS:  1300-73-8;  Chemical  Formula: 

(CHi)iC(HiNH> 
RS.  No.  1433 

OSHA's  former  Z  tables  induded  an 
exposure  limit  of  5  ppm  as  an  8-hour 
TWA  for  xyiidine,  with  a  skin  notation. 
In  1962,  die  ACGIH  reduced  ita  TLV  to  2 
ppm  as  an  S-hour  TWA  and  retained  tiie 
sldn  notation.  The  proposed  PEL  was  2 
ppm  as  an  8-hour  TWA.  and  the  skin 
notation  was  retained.  NIOSH  (Ex.  8-47, 
Table  Nl)  concun  with  these  limits,  and 
they  are  established  by  the  final  rule. 
Xyiidine  is  a  pale  yellow  to  brown 
liquid.  Commerdal  xyiidine  is  a  mixture 
of  isomere. 

Several  studies  indicate  that  the 
former  OSHA  PEL  for  xyiidine  is 
insufficient  to  protect  workera  against 
hepatotoxic  and  other  adverse  effecta.  A 
paper  by  von  Oettingen.  Neal.  Sievera  et 
al.  (1947),  as  dted  in  ACGDi  1986/Ex.  1- 
3,  p.  639)  reported  liver  damage  in  dogs, 
rats,  cata,  and  mice  repeatedly  exposed 
to  45  ppm  xyiidine  for  seven  houra  per 
day  for  a  period  of  20  to  40  weelis:  these 
exposures  also  caused  death  in  dogs 
cata,  and  mice.  Treon.  Sigmon.  Wri^t  et 
aL  (lOSO/Ex.  1-533)  noted  cardiac,  liver, 
and  kidney  damage  in  animals  fatally 
exposed  at  the  following  doses:  Cats,  17 
ppm;  guinea  pigs,  50  ppm:  and  rabbits, 
60  ppm:  cyanosis  was  also  observed  in 
these  animals.  Only  NIOSi  commented 
on  xyiidine. 

In  the  final  rule.  OSHA  is  reducing  die 
existing  8-hour  TWA  to  2  ppm  and 
retaining  the  skin  notation  for  xyiidine. 
The  Agency  condudes  that  diese  limito 
will  proted  workera  fiiom  the  significant 
risk  of  exposure-related  cardiac,  kidney, 
and  liver  damage,  all  of  which  constitute 
material  health  impairmenta. 

Conclusions  For  This  Group  of 
Substances 

Exposure  to  the  73  substances 
induded  in  this  category  place  workera 
at  significant  risk  of  material  health 
impairment  and  functional  incapadty. 
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Th«  adverae  health  conscquencet  of 
expoflure  to  these  chemicals  include 
neuropalhiea,  akin  and  raapiratory  tract 
irritation,  kidney  and  liver  damage,  and 
gaatrointeatinal  disordera.  all  of  which 
constitute  material  health  impairments 
within  the  meaning  of  the  Act.  OSHA 
concludes,  based  on  the  record 
evidence,  that  the  new  or  revised  limits 
for  these  hazardous  substances  will 
substantially  reduce  these  significant 
occupational  risks. 


13.  Substar.ces  for  Which  Limits  Are 
Based  on  Avoidance  of  Biochemical/ 
Metabolic  Effects 

Introduction 

One  basis  for  establishing  exposure 
limits  is  the  ability  of  many  toxic 
substances  to  interfere  writh  the  normal 
metabolism  or  biochemistry  of  the  body. 
A  total  of  2B  substances  for  which 
OSHA  is  establishing  UmiU  fall  into  thU 
group.  Table  C13-1  shows  these 
substancea.  their  former,  proposed,  and 
final  rule  PELa.  and  their  CAS  and  HS 


numbers.  For  four  of  these  substances. 
OSHA  is  only  lowering  the  8-hour  TWA; 
for  two  other  substances,  the  Agency  is 
retaining  the  S-hour  limit  and  adding  a 
STEL  In  one  instance.  OSHA  is 
reducing  the  TWA  and  adding  a  ceiling. 
In  one  case  (terphenyls),  OSHA  is 
reducing  a  ceiling  limit,  and  for  17 
substances,  new  limits  are  being 
established.  In  the  case  of  p- 
nitrochlorobenzene.  OSHA  is  retaining 
the  former  limit  of  1  mg/m*  as  an  8-hour 
TWA. 
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Table  C13-1.    Substances  for  Uhlch  Limits  Are  Based  on  Avoidance  of  netabolic  Effects 


H.S.  Nmrber/ 
Chcnical  N«ne 


CAS  No. 


Former  PEL 


Proposed  PEL 


Final  Rule  PEL* 


Biochemical/ 
Metabolic  Effect 


102S  Aniline  and  hcMologs  62-53-3  5  ppei  WA.  Skin  2  ppn  TWA,  Skin   2  pps  T«A,  Skin   Methemoglobinesria 

0.5  uqh?  TWA     0.5  mjAa^  TWA    Antabuse-like 


1058  CalciuB  cyananide    156-62-7    — 


effect 


UMI 


1068  Carbofuran 


1563-66-2 


0.1  mqfn    TWA  0.1  mgAs    TWA 


Cholinesterase 
inhibition 


1069  Carbon  dioxide 


124-38-9      5,000  ppm  V^         5,000  ppm  TWA  10,000  ppm  THA         Hyperventila- 

30.000  pfSR  STEL        30,000  p|n  STEL        tion 


107^  Carbon  monoxide  630-08-0      SO  p|M  TWA 


35p|MiTUA  35p|iiTllA  Car1)oxyh««>- 

200  ppm  Ceiling       200  ppm  Ceiling       globinemia 


1091  Otlorpyrifos 


2921-88-2  - 


1103  CnifoMte 


1104  Cyananide 


299-86-5     — 


420-04-2     — 


0.2  mg/m^  TWA 

0.2  mgAB*  TWA. 

Cholinesterase 

0.6  mg/m^  STEL, 

Skin 

inhibition 

Skin 

^ 

5ng/m^  TWA 

5s9AB^  TWA 

Cholinesterase 

20  mg/m^  STEL 

inhibition 

Z  nq/m    TWA 

2  mg/m'  TWA 

Antabuse-like 
effect 

1131  Dicrotophos 


141-66-2     — 


0.25  mg/m' TWA    0.25  mg/m' TWA,   Cholinesterase 


Skla 


Skin 


inhibition 
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T«61t  CI3-1.    Substancts  for  Uhich  Ll«its  Art  Bastd  on  Avo1d«nct  of  HrtaboHc  Efftcts  (contiotMd) 


M.S.  NwRMr/ 

ClMWiCAt    MdNK 


CAS  Mo.    Formtr  PCL 


fropostd  PCL 


FfMl  IHil*  PCL* 


1143  Ointthylanillnt 

1146  Oiouthfon 

nsi  OUulfIrM 
(AnUbust) 

1160  Ethion 

1173  FtfMMlphos 

1174  Ftnsulfothlon 
ins  Ftnthlon 
124S  Httlwvl 


97-77-« 


S«3-12-2 


22224-92-4 


115-90-2 


SS-J«-9 


167S2-77-S 


12M9-7       S  ppn  TUA.  Skin      5  ppi  TUA.  Skin       5  ppn  TUA.  Skin 

10  ppa  STEL  10  ppn  STEL 


79-34-2 


3  3 

0.2  MQ/k    TVM.  0.2  MQi^i    TUA. 


Skin 


2  wqM    TUA 


Skin 


Skin 


0.2  agM    TUA, 
Skia 


1210  NonoaatnylMnina       100-(t-«       2  ppa  1UA. 

Skin 


O.S  ppa  TUA. 
Skin 


Skin 


2  ng/a    TUA 


0.4  wqM    TUA,  0.4  agAn    TUA. 


Skin 


0.1  ag/a^  TUA.         O.lag/a^TUA. 


Skin 


O.lag/a^TUA  0.1  ag/la^  TUA 


0.2ag/1i    TUA, 
Skin 


2.S  agAi    TUA  2.S  agAi'  TM 


O.S  ppa  TUA. 
Skin 


Biochealcal/ 
ntUbolic  tffcct 


Hethcnoglobln- 
eil« 

ChollncsUras* 
inhibition 

Ant«bust 
efftcts 

Chollncsttrast 
inhibition 

Cholintsttrast 
inhibitioa 

Chollntsttrast 
Inhibition 

Chollntsttrast 
inhibition 

Cholintsttrast 
Inhibition 

ntthMogloblnanii 


Tabit  C13-1. 

Substances  for  Uhich  Llalts  Art  Based  on  Avoidance  of  Metabolic  Effects  (continued) 

H.S.  Nunber/ 
CtMmical  Hum 

CAS  No. 

ron&er  PEL 

Proposed  PCL 

Final  Rule  PCL* 

Biochealcal/ 
netabolic  Effect 

1288  p-Mitrochloro- 

tOO-OO-S 

1  ag/M    TUA. 

1  agAi  TUA. 

1  agAB^  TUA. 

netheaoglobin- 

btnzent 

Skin 

Skin 

Skin 

eaia         _ 

1319  Phoratc 

298-02-2 

— 

0.05  ag/a^  TUA 

0.05  agAn^  TUA 

Cttolinesterast 

0.2  ag/a^  STEL. 

0.2  agAn^  STEL. 

inhibition 

Skin 

Skin 

1337  Propojuir 

114-2»-1 

- 

0.5  ag^i^  TUA 

0.5  ag/a^  TUA 

Cholinestcrast 
inhibition 

1349  Ronnti 

299-84-3 

ISag/to^  TUA 

10  agAi'  TUA 

lOagAn^  TUA 

Cholinestcrast 
inhibition 

35400-43-2 

— 

1  agAi^  TUA 

1  agAi'  TUA 

Cholinesterast 
inhibition 

1384  Terphenyls 


1401  w-Toluidlne 


26140-60-3   1  ppa  Celling    0.5  ppa  Celling   0.5  ppa  Ceiling    nitochondnal 

changes 


2  ppa  TUA.  Skin   2  ppa  TUA.  Skin    fletheaogloblnaria 


1413  2.4.6.  118-96-7   1.5  ag/a'  TUA.   0.5  agAi'  TUA.    O.S  agAi^  TUA.    netheaiglobinairia 

Trinitrotoluene  Skin  Skin  Skin 


*  OSNA's  TUA  liaits  art  for  8-lKNir  txpostres;  Its  STELs  art  for  IS  almites  unless  othtrwist  specified;  and  Its 
ceilings  art  peaks  not  to  bt  exceeded  for  any  period  of  tiae. 


UMI 
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DMcripdon  of  the  Health  Effects 

TIm  compounds  thown  in  Tabic  C13-1 
■ra  further  divided  into  the  following 
■ub-€l«Mes.  based  on  their  mechanism 
of  action: 

•  Substances  that  are  cholinesterase 
inhibitors: 

•  Substances  that  interferes  with  the 
oxygen-carrying  capacity  of  blood: 

•  Substances  widi  Antabuse-like 
effects. 

The  disruption  of  metabolic  processes 
by  toxic  substances,  if  severe  enough, 
results  in  potentially  dangerous  effects 
on  the  neurologicaL  cardiovascular,  and 
respiratory  systems.  The  adverse  health 
consequences  caused  by  exposure  to 
chemicals  having  cholinesterase 
inhibition  effects  range  from  wheezing, 
nausea,  vomiting,  and  confusion  to 
respiratory  failure,  coma,  and  death.  If 
exposure  has  localiied  rather  than 
systemic  effects,  the  signs  and 
symptoms  of  cholinesterase  inhibition 
can  include  sweating,  blurred  vision, 
and  conttriction  of  the  bronchial  tubes. 
Substances  that  interfere  with  the 
ability  of  the  blood  to  carry  oxygen 
cause  a  broad  range  of  symptoms, 
including  fainting,  loss  of  consciousness, 
rapid  heartbeat,  headache,  nausea, 
coma,  and  death.  Carbon  monoxide 
(CO)  is  the  best-known  substance  in  this 
category  of  chemicals,  and  exposure  to 
CO  is  common  throughout  industry. 

The  Antabuse-like  effects  associated 
with  exposure  to  three  chemicals — 
disulfiram,  cyanamide,  and  calcium 
cyanamide— include  fadal  flushing, 
nausea,  and  a  radng  heartbeat 
However,  these  effects  are  manifested 
only  if  the  exposed  individual  has 
ingested  alcohol.  The  three  chemicals  in 
this  subgroup  cause  this  effect  by 
inhibiting  aldehyde  dehydrogenase 
activity,  which  is  involved  in  tha 
biotransformation  of  alcohol. 

For  chemicals  that  cause  systemic 
toxicity  in  animals  and/or  humans,  the 
groasly  observable  signs  and  symptoms 
of  Intoxication  are  usually  secondary  to 
the  interaction  of  the  chemical  with  a 
molecular  target,  in  other  words,  the 
chemical  interacts  %vith  (binds  %vith  or 
modifies)  an  endogenous  molecular 
constituent  (protein,  nucleic  acid,  lipid, 
etc)  in  the  target  tissue(s).  The  result  of 
the  interaction  is  ordinarily  a 
modification  or  elimination  of  the 
normal  function  of  the  specific 
molecular  constituent  which,  if 
sufficiently  severe,  may  lead  to 
secondary  effects  within  the  affected 
cells  and/or  tissues.  It  is  possible  for  a 
number  of  molecules  to  be  affected  by 
the  toxic  chemical  without  there  being 
any  overt  manifestation  of  toxicity.  In 
other  words,  there  is  an  apparent  no- 


effect  level  governing  the  overt 
manifestation  of  toxicity,  although  there 
are  uetMny  metabolic  effects  at  levels 
below  those  that  cause  overt  effects. 

For  chemicals  for  which  the  molecular 
target  is  loiown  and  for  which  methods 
are  available  to  detect  the  altered 
molecular  target,  it  is  possible  to  use  the 
measure  of  altered  biochemical  function 
as  a  sensitive  indicator  of  exposure  to 
the  chemicals  at  levels  below  those  that 
cause  grossly  observable  signs  and 
symptoms  of  poisoning.  For  other 
classes  of  chemicals,  studies  in  animals 
and/or  humans  have  shed  light  on  the 
biochemical  basis  of  their  toxicity.  For 
some  of  these  classes  of  chemicals,  it  is 
possible  to  base  limits  of  human 
exposure  on  biochemical,  metabolic,  or 
pharmacologic  indicators  of  their 
interaction  with  molecular  targets  rather 
than  on  grossly  visible  signs  and 
symptoms  of  adverse  systemic  effects. 

Substances  that  ore  cholinesterase 
inhibitors.  A  number  of 
organophosphate  and  carbamate 
insecticides  produce  acute  toxicity  in 
humans  through  inhibition  of 
acetylcholinesterase  at  cholinergic 
synapses  in  the  central  and  peripheral 
nervous  systems.  There  are  14 
substances  in  this  group.  This  inhibition 
causes  an  accumulation  of  acetylcholine 
at  the  effector  sites  and  elicits  signs  and 
symptoms  consistent  with  excessive 
cholinergic  activity.  These  include 
bronchoconstriction:  increased 
bronchial  sacretiona,  salivation,  and 
lacrimation:  nausea:  vomiting:  cramps; 
constriction  of  the  pupils:  muscular 
weakness:  and  cardiac  irregularities.  If 
suffldently  severe,  acetylcholinesterase 
inhibitioa  may  cauae  coma,  irreversible 
CNS  damage,  and  death. 

The  mechanisms  by  which 
carbamates  and  organophosphates 
Inhibit  acetyl-cholinesterase  differ.  In 
general.  cart>amates  form  a 
noncovalently  bound  complex  with  the 
enzyme,  while  most  organophosphates 
bind  covalently  with  the  enzyme.  The 
net  result,  inactivation  of  the  enzyme,  is 
similar  for  both  groups.  In  either  case, 
the  inhibition  is  asually  reversible.  The 
carbamate-cholinesterase  complex 
dissociates  to  regenerate  the  active 
enzyme,  while  cholinesterase 
inactivated  by  organophosphates  is 
replaced  by  the  de  novo  synthesis  of 
active  enzyme.  Therefore,  unless  the 
inhibition  is  sufficiently  severe  to  cause 
brain  damage  or  death,  the 
manifestations  of  acute  toxicity  are 
reversible,  and  poisoned  individuals 
recover  without  sequelae.  A  significant 
proportion  of  endogenous  cholinesterase 
activity  may  be  inhibited  before  the 
overt  manifestations  of  intoxication 
appear.  The  fraction  of  total 


cholinesterase  activity  that  can  be 
inhibited  without  there  being  signs  and 
symptoms  of  toxicity  varies  frx>m 
individual  to  individual  and  also 
appears  to  depend  on  the  intensity  and 
duration  of  exposure.  The  lack  of 
warning  signs  at  low  levels  of  exposure 
increases  the  need  to  set  exposure  limits 
at  levels  that  will  protect  those 
individuals  who  do  not  readily  manifest 
the  symptoms  and  signs  of  toxicity  from 
experiencing  the  subclinical  effects  of 
exposure. 

Substances  that  interfere  with  the 
oxygen-carrying  capacity  of  the  blood. 
Nine  compounds  in  this  section  produce 
their  immediate  toxicity  in  humans  by 
altering  the  ability  of  hemoglobin  in  the 
red  blood  cells  to  bind,  transport  and 
release  oxygen.  Perhaps  the  best  studied 
of  these  is  carbon  monoxide.  Carbon 
monoxide  binds  to  hemoglobin  with  a 
greater  affinity  than  does  oxygen.  It  also 
alters  the  dissociation  characteristics  for 
the  oxygen-hemoglobin  complex.  The 
overall  effect  is  to  reduce  the  oxygen- 
carrying  capacity  of  the  blood.  Also 
included  in  this  overall  category  of 
compounds  is  a  group  of  aromatic 
amines  and  nitro  compounds  that  react 
«vith  hemoglobin  in  the  blood  to  reduce 
it  lo  metfaemoglobin.  Methemoglobin 
%vill  not  bind  with  oxygen  and  therefore 
is  not  an  effective  carrier  of  oxygen. 

Because  these  compounds  reduce  the 
ability  of  the  blood  to  transport  oxygen, 
the  overt  signs  and  symptoms  of  acute 
toxicity  are  those  of  tissue  anoxia,  i.e., 
neurobehavioral  disturbances,  dizziness, 
cardiac  irregularities,  cyanosis, 
unconsciousness,  and  death.  The 
severity  of  the  symptoms  is  a  function  of 
the  degree  to  which  the  oxygen-carrying 
capacity  of  the  blood  has  been  depleted 
and  of  the  state  of  the  exposed 
individual's  health.  In  the  case  of  carbon 
monoxide,  individuals  with  pre-existing 
cardiovascular  disease  or  healthy 
individuals  engaged  in  physical  labor 
may  be  placed  at  increased  risk  when 
more  than  5  percent  of  their  hemoglobin 
is  bound  to  carbon  monoxide. 

In  the  cases  of  both  carbon  monoxide 
and  the  methemoglobin-forming 
compounds,  the  primary  effect  (i.e., 
formation  of  carl>oxyhemoglobin  or 
methemoglobin)  is  reversible.  In  the 
absence  of  additional  carbon  monoxide 
exposure,  carboxyh^moglobin 
dissociates  to  carbon  monoxide  and 
fully  functional  hemoglobin. 
Methemoglobin  can  be  reoxidized  to 
hemoglobin  by  endogenous  mechanisms, 
but  the  major  recovery  mechanism  is  via 
the  synthesis  of  new  hemoglobin. 

Substances  with  Antabuse-like 
effects.  The  ingestion  of  alcoholic 
beverages  following  exposure  to 
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disulfiram,  cyanamide,  or  calcium 
cyanamide  results  in  a  characteristic 
syndrome  consisting  of  flushing  of  the 
face,  nausea,  vomiting,  hypotension,  and 
increased  heart  rate.  If  exposure  is 
particularly  severe,  the  reaction  may 
trigger  convulsions,  cardiac  arrhythmias, 
or  heart  attacks  and  has  in  some  cases 
caused  death.  In  the  vast  majority  of 
less  severe  cases,  the  reaction  is  fully 
reversible,  although  (he  symptoms  are 
temporarily  completely  disabling. 
Disulfiram  (Antabuse)  is  used 
therapeutically  in  the  treatment  of 
chronic  alcoholism;  employees  who  are 
cturently  being  treated  with  disulfiram 
for  alcoholism  are  therefore  at 
particularly  hi^  risk  if  they  are  also 
occupationally  exposed  to  these 
substances  that  cause  Antabuse-like 
effects.  These  compounds  do  not  cause 
any  signs  or  symptoms  of  toxicity  in  the 
absence  of  alcohol  ingestion  unless 
exposure  levels  are  far  above  those  that 
trigger  the  alcohol-induced  response. 

Dose-Response  Relationships  and 
Biochemical/Metabolic  Effects 

Substances  that  are  cholinesterase 
Inhibitors.  Typically,  the  cholinesterase 
inhibition  potential  of  a  compound  is 
assessed  by  measuring  plasma 
cholinesterase  activity  in  the  treated 
organism.  Data  bvm  experiments  in 
animals  and  limited  data  from  human 
clinical  trials  indicate  that  the 
percentage  of  basal  plasma 
cholinesterase  activity  decreases  with 
increasing  dose  and  that  the  dose- 
response  curve  is  S-shaped.  Because 
there  is  inter-individual  variation  in  this 
relationship,  the  dose-response  curve  for 
a  population  exposed  to  a 
cholinesterase  inhibitor  would  be 
expected  to  be  much  shallower  in  slope 
and  to  have  longer  tails  than  the  dose- 
response  curve  for  any  single  individual. 

The  relationship  between  the  dose- 
leaponse  curve  for  plasma 
cholinesterase  inhibition  and  the  dose- 
response  curves  for  more  direct 
indicators  of  clinical  intoxication,  such 
as  acetylcholinesterase  activity  in  the 
CNS  or  the  actual  antearance  of  signs  of 
intoxication,  is  not  known.  Evidence 
suggests  that  there  is  considerable  inter- 
individual  variability  in  these 
relationships.  Some  individuals  may  be 
fr«e  of  the  symptoms  and  signs  of 
intoxication  when  their  plaama 
cholinesterase  levels  have  been 
inhibited  by  as  much  as  90  percent, 
while  others  may  experience  symptoms 
after  only  a  small  decrease  in  plasma 
cholinesterase  activity.  Because  of  this 
variability,  any  exposure  limit  should  be 
set  with  this  individual  variability  in 
mind. 


Substances  that  interfere  with  oxygen 
transport  Both  carboxyhemoglobin  and 
methemo^obin  formation  exhibit  a 
classical  sigmoidal  dose-response 
relationship  in  relation  to  exposure  to 
carbon  monoxide  or  methemoglobin- 
forming  compounds.  The  loss  in  the 
oxygen-carrying  capacity  of  the  blood  is 
a  hmction  of  the  intensity  and  duration 
of  exposure.  As  stated  above,  the 
majority  of  healthy  individuals  can 
tolerate  some  reduction  in  the  oxygen- 
carrying  capacity  of  dieir  blood  without 
experiencing  symptoms  of  overt  toxicity. 
However,  there  is  great  inter-individual 
variability  in  die  degree  of  decreased 
oxygen-carrying  capacity  that  can  be 
tolerated  without  apparent  ill  effect 
Individuals  with  pre-existing  anemia  or 
with  hi^  carbox^emoglobin  levels  as 
a  result  of  other  environmental 
exposures  (e.g.,  smoking)  may  already 
be  at  or  above  the  level  at  which  they 
will  display  the  signs  or  experience  ttie 
symptoms  of  tissue  anoxia.  For  tfiese 
individuals,  even  a  smaD  incremental 
decrease  in  the  oxygen-carrying 
capacity  of  the  blood  can  have  serious 
consequences. 

Substances  causing  Antabuse-like 
effects.  The  dose-response 
characteristics  of  dimdfirara,  cyanamide, 
and  calcium  cyanamide  follow  the  usual 
S-shaped  curve.  The  final  rule's  limits 
for  the  substances  in  this  group  have 
been  set  at  levels  below  those 
associated  with  the  Antabuse  effect  in 
workers  ingesting  alcohol  either  during 
or  after  work. 

The  foUowing  paragraphs  descrttie  the 
record  evidence  and  the  Agency's 
findings  with  respect  to  the  subntances 
that  cause  metabolic  disturbances.  The 
discussions  below  also  illustrate  the  risk 
of  material  health  impairment 
associated  with  expoaure  to  these 
substances. 
ANILINE  (AND  HOMOUXS) 

CAS:  6Z-63-3:  Chemical  Fonnula:  CcFbNHi 
H.S.  No.  1025 

The  former  OSHA  8-hour  TWA 
permissible  exposure  limit  for  aniline 
was  5  ppm,  with  a  skin  notation.  The 
ACGIH-reconmtended  8-hour  TLV  is  a  2- 
ppm  TWA.  with  a  skin  notation.  The 
proposed  PEL  was  2  ppm  as  an  8-hour 
TWA.  and  this  limit  is  established  in  the 
final  rule.  The  skin  notation  is  retained. 
Aniline,  when  first  distilled,  is  an  oily, 
colorless  liquid  that  darkens  on 
exposure  to  air. 

Occupational  aniline  poisoning  was  a 
relatively  common  occurrence  in  earlier 
years  (ACGIH  19e6/Ex.  1-3.  p.  30).  The 
eariy  limits  for  aniline  were  set  to  guard 
against  acute  toxicity  manifested  as 
cyanosis  (Henderson  and  Haggard  19431. 
as  dted  in  ACGIH  1986/Ex.  1-3,  p.  30). 


Cirrhosis  and  chronic  CNS  effects  were 
also  reported  (Holstein  lOSS/Ex.  1-013; 
von  Oettingen  1941 /Ex.  1-874).  Skin 
absorption  occurs  when  aniline  vapor 
contacts  the  skin  (Dutkiewicz  1962.  as 
cited  in  ACGIH  19e6/Ex.  1-3.  p.  30):  the 
dermal  LDm  in  rabbits  is  820  mg/kg 
[Dangerous  Properties  of  Industrial 
Materials,  7th  ed..  Sax  and  Lewis  1968. 
p.  262). 

Eariy  studies  suggested  that  less  than 
fuU-stufl  exposures  of  7  to  S3  ppm  of 
aniline  vapor  caused  mild  symptoms, 
while  one-hour  inhalation  exposures  to 
concentrations  in  the  range  of  100  to  160 
ppm  caused  severe  effects  (Henderson 
and  Haggard  19431.  as  dted  in  ACC^H    ■ 
1986/Ex.  1-3,  p.  30).  Later  studies  in 
several  spades  of  animals  found  no 
effects,  other  than  a  slight  increase  in 
methemoglobin  in  the  blood  of  rats,  after 
the  animals  had  been  exposed  to  aniline 
concentrations  of  5  ppm  for  six  months 
(Oberst  Hackley,  and  Comstock  1956/ 
&L  1-685).  An  early  NCI  aniline 
hydrochloride  cancer  bioassay  in 
Fischer  344  rats  and  B6C3F1  mice 
demonstrated  carcinogenic  effects, 
primarily  in  the  spleens  of  rats,  but 
multiple  organ  sites  were  also  involved 
in  rats  fed  a6  percent  or  0.3  pocent 
aniline  hydrochloride  for  103  weeks 
(NQ  197Ba/Ex.  1-1118). 

NIOSH  (Ex.  »-47.  TaUe  N6A)  testified 
(Tr.  111-06/97)  that  aniline  and  iU 
analogs  are  carcinogens;  N106H 
concurred  that  the  fimit  established  by 
OSHA  for  aniline  and  its  homolognes  ia 
appropriate.  However.  NIOSH  is  of  the 
opinion  that  OSHA  should  designate 
substances  suspected  of  having 
carcinogenic  potential  as  carcinogens. 
This  issue  is  discussed  in  Section  V  <rf 
the  preamble.  OSHA  received  no  other 
comments  on  aniline  and  its 
homologues. 

OSHA  has  conduded  diat  the  former 
limit  of  5  ppm  is  not  suffidently 
protective,  since  systemic  effects  have 
been  observed  in  humans  exposed  to 
levels  as  low  as  7  ppm  and  in  aninuils  at 
levels  as  low  as  5  ppm.  Accordingly. 
OSHA  is  establishing  an  8-hour  TWA  of 
2  ppm  for  aniline  and  retaining  the  skin 
notation,  whidi  will  proted  against 
percutaneous  abaoiption.  The  Agency 
has  determined  that  this  limit  wUl 
substantially  reduce  the  significant  risk 
of  methemoglobinemia.  wUdi 
constitutes  a  material  impairment  of 
health,  seen  in  exposed  animals  at  the 
former  level.  The  Agency  intends  to 
continue  to  monitor  the  evidence  on  the 
carcinogenidty  of  aniline  in  the  future  to 
determine  whether  other  action  is 
appropriate. 
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CALCIUM  CYAN  AMIDE 

CA&  lae-es-r.  Ch«nical  FomuU:  CaNC-N 
K&Nalon 

OSHA  fbnMrly  had  no  limit  for 
calcium  cyanamide.  Th«  ACGIH  has  a 
TLV-TWA  of  OS  mg/m  *  for  this 
crystallina  gray  material.  The  proposed 
PD.  was  an  S-hour  TWA  of  as  mg/m  *, 
and  NIOSH  (Ex.  »-«7.  Table  Nl)  concurs 
with  this  limit,  wrhich  is  estabUshed  in 
the  final  rule. 

Data  regarding  the  acute  toxicity  of 
calcium  cyanamide  are  sparse.  The  oral 
linrebbit 


its  is  1400  mg/kg.  and  that 
for  rats  is  1000  mg/kg  (Spencer  1973.  as 
died  hi  ACGIH  lOSO/Ex.  1-S,  p.  91). 

Skin  and  ejre  irritation  have  been 
reported  hi  rats  and  rebbits.  with 
significant  irritation  occurring  when  100 
mg  of  calcium  cyanamide  is  placed 
directly  into  the  eyes  of  rabbits  (Martin 
1075.  as  dted  in  ACGIH  lOOe/Bx.  1-4.  p. 
01).  Severe  skin  irritation  developed  in 
rabbits  when  e  peste  of  this  substance 
was  applied  to  the  shaved  abdominal 
skin  for  24  hours  (Martin  1075.  as  dted 
in  ACGIH  lOOe/Bx.  1-S.  p.  01).  Two  of 
five  enimals  died  when  the  dose  was  10 
g/kg.  but  all  survived  e  dose  of  5  g/kg. 

Moet  ceses  of  industrial  caldum 

Zanamide  poisoning  involve  primary 
In  irritation  or  sensitixing  dermatitis. 
Skin  irritation  develops  in  the  form  of  an 
erythematous  rash  over  the  surfaces  of 
the  body  that  are  exposed  to  the 
substance  of  those  body  surfaces 
irritated  by  clothing  or  perspiration. 
Some  individuals  develop  e  macular 
rash  on  exposure,  and  this  may  progress 
to  the  weeping  stage.  In  addition, 
exposed  workers  may  develop 
temporary  vasomotor  disturbances  of 
the  upper  body,  with  susceptibility 
increasing  wlm  alcohol  Intake  fPassett 
1903d.  as  dted  in  ACGIH  lOOO/Bx.  1-S. 
p.  01).  Celdum  cyanamide  is  uJMd 
medically  for  its  Antabuse-like  effect 
and  the  maintenance  doee  in  adults  is 
between  SO  and  100  mg/dav  (Held. 
Jacobsen.  and  Larson  1062/&t.  1-006). 
No  comments,  otlier  than  NIC)SH*s.  were 
received  on  this  substance. 

In  the  final  rule.  OSHA  is  establishing 
an  0-hour  TWA  PEL  of  OJS  mg/m  *  for 
caldum  cyanamide.  The  Agency 
condudes  that  tiiis  limit  will 
substantially  reduce  the  significant  risks 
of  aiaterial  health  impairment  in  the 
form  of  eye  and  skin  irritation, 
sensitizing  dermatitis,  and  the 
occurrence  of  Antabuse-like  effects, 
which  were  possible  at  the  levels  of 
exposure  formerly  permitted  by  the 
absence  of  an  OSHA  Umit 
CARBOFURAN 

CA&  Ises-as-K  ClMmical  Fonnula: 

CtHuNOk 
K&NaUM 


Previously,  OSHA  had  no  limit  for 
carbofuran.  The  ACGIH  has  a  TLV- 
TWA  of  ai  mg/m  *  for  this  white 
crystalline  solid  The  proposed  PEL  for 
carbofuran  was  0.1  mg/m* as  an  8-hour 
TWA.  and  NIOSH  concurred  with  this 
limit  (Rk.  0-«7.  Table  Nl).  which  is 
established  in  the  final  rule. 

Tobin  (1070/Ex.  1-935)  reports  that  the 
LC«a  of  60-percent  wettable  carbofuran 
powder  is  100  mg/m  *  for  oiale  and  133 
mg/m  *  for  female  rats;  e  respiratory 
LC«*  of  53  mg/m  *  for  guinea  pigs 
exposed  to  the  TS-percent  wettable 
powder  is  also  reported  (Tobin  1970/Bx. 
1-035).  Rhesus  monkeys  did  not  display 
choliiiesterese  depression  at  levels 
equivalent  to  0.50  mg/m  *  of  76-percent 
wettable  powder  (Tobin  1970/Ex.  1-035). 
Chronic  feeding  studies  in  the  rat  have 
shown  no  effects  at  25  ppm:  in  the  dog, 
the  no-effect  level  was  20  ppm  (Gaines, 
unpublished  data,  as  dted  in  ACGIH 
lOOe/Bx.  1-3,  p.  100).  Inhibition  of 
plasma,  erythrocyte,  and  brain 
cholinestersse  levels  was  evident  at 
levels  of  80  ppm  in  the  diet  (Tobin  1070/ 
Ex.  1-935).  Six-hour  exposures  at  levels 
of  0.06  mg/m  *  ceused  significant 
cholinesterase  inhibition  in  animals 
(Tobin  1970/Ex.  1-935). 

Workers  exposed  at  concentrations 
approaching  0.1  mg/m  *  have  not  shown 
any  adverse  effects  (Tobin.  personal 
communication  to  ACGIH  IIV 
Committee,  es  dted  in  ACGIH  lOOO/Ex. 
1-3.  p.  100).  No  comments,  other  than 
NIOSH's,  were  received  on  carbofuran. 

In  the  final  rule,  OSHA  is  establishing 
a  permissible  exposure  limit  of  0.1  mg/ 
m  '  as  an  S-hour  TWA  for  this  substance 
to  protect  employees  fit)m  the 
simificant  ri^  of  cholinesterase 
inhibition  potentially  assodated  with 
exposure  to  this  previously  unregulated 
substance.  The  Agency  condudes  that 
this  limit  will  substantially  reduce  this 
significant  occupational  risk  of  material 
impairment  of  health. 
CARBON  DiOXIDB 

CAS:  124-38-0:  Chemical  Formula:  COi 
HS.  No.  1060 

OSHA's  former  limit  for  carbon 
dioxide  was  5000  ppm  as  an  S-hour 
TWA.  The  ACGIH  has  a  5000-ppm  TLV- 
TWA  with  a  3a000-ppm  TLV-STEL  and 
these  were  the  limits  proposed.  NIOSH 
has  a  TWA  REL  of  laoOO  ppm  with  a  10- 
minute  30,000-ppm  ceiling  limit; 
however,  NIOSH  (Ex.  8-«7,  Table  Nl) 
concurred  that  the  proposed  limits  were 
appropriate.  After  carefully  reviewing 
the  record  evidence  submitted  in 
response  to  OSHA's  proposal  for  carbon 
dioxide,  the  Agency  has  determined  that 
exposure  limits  of  10,000  ppm  (8-hour 
TWA)  and  SaOOO  ppm  (IS-minute  STEL) 


are  appropriate.  Carbon  dioxide  is  a 
coloriess.  odoriess,  noncombusUble  gas. 

Both  the  ACGIH  (lOOS/Ex.  1-3)  and 
NIOSH  (1976a.  as  dted  in  ACGIH  1986/ 
Ex.  1-3.  p.  102)  dte  studies  indicating 
that  continuous  exposure  to  between  1.5 
and  3  percent  carbon  dioxide  (15.000  to 
30,000  ppm)  results  in  few,  if  any, 
adverse  effects.  However,  electrolyte 
imbalances  and  other  metabolic  changes 
have  been  associated  with  prolonged 
exposure  to  lOAX)  to  20,000  ppm  COi 
(Schulte  19e4/Ex.  1-360;  Gray  195a  as 
dted  in  ACGIH  19e6/Ex.  1-3,  p.  102). 
Increases  in  the  rate  of  respiration  have 
been  observed  among  resthig  subjects 
exposed  to  39,500  ppm  for  periods 
shorter  than  a  day  and  among  exercising 
subjects  exposed  to  airborne 
concentrations  below  3a000  for  the 
same  period  (Sindair  et  al.  1960,  as  dted 
in  ACGIH  lOOe/Ex.  1-3,  p.  102). 

OSHA  received  conunents  on  carbon 
dioxide  from  the  American  Iron  and 
Steel  Institute  (AISI)  (Ex.  1-1123;  Tr.  p. 
11-24)  and  the  Com  Refiners 
Association  (Ex.  177).  among  others; 
both  organizations  Usted  COi  as  a 
substance  affecting  their  respective 
industries  but  did  not  provide  further 
information.  OSHA  also  received 
comments  from  the  Beer  Institute  (Exs. 
40  and  142;  Tr.  8/9/88.  p.  9-26)  and  from 
the  Anheuser-Busch  Company  (Ex.  199).- 

The  Beer  Institute  (Exs.  49  and  142;  Tr. 
8/9/8&  p.  9-28)  and  the  Brewing 
Industry  Safety  Advisory  Committee 
submitted  comments  to  OSHA  on 
carbon  dioxide.  This  industry's  position 
is  that  there  is  no  health  risk  to 
employees  exposed  to  COa,  even  at 
levels  between  15,000  and  20,000  ppm 
for  an  8-hour  period  (Ex.  49,  p.  2).  In 
support  of  this  position,  the  Beer 
Institute  testified  that  the  8-hour  TWA 
limit  of  5000  ppm  is  "unnecessarily  low 
and  restiictive"  (Ex.  49;  Tr.  8/9/88,  p.  »- 
27).  The  Institute  also  submitted  a  study 
by  Riley  and  Bromberger-Bamea  (1979/ 
Ex.  4I8B)  on  the  COi  exposure  of  brewery 
workers.  This  study  monitored  the  full- 
shift  exposures  of  these  workers  to  CO* 
and  determined  that  they  average  1.08 
percent  COi  (lOJOO  ppm). 

The  Beer  Institute  testified  tiiat  the 
beer  industry  "is  unique  relative  to 
carbon  dioxide  exposure  and  control. 
*  *  *  no  other  industry  faces  the  same 
engineering  difficulties  for  controlling 
ambient  carbon  dioxide  as  the  brewing 
industry"  (Tr.  8/9/88,  p.  9-26).  These 
commenters  identified  two  situations 
where  exposure  to  COi  might  be  a 
problem  for  cellar  workers  (Tr.  6/9/8A, 
p.  9-27).  The  first  situation  occurs  when 
excessive  COi  builds  up  in  the  large 
fermentation  tanks  used  in  the  beer- 
making  process  and  blows  an  escape 


valve,  and  the  second  exposure 
situation  arises  when  workers  must 
enter  the  fermentation  tanks  to  flush  out 
the  sludge  remaining  after  the  tank  has 
been  drained  OSHA  finds  that  these 
situations  involve  either  upset 
conditions  (safety  valve  blowout)  or 
maintenance  (tank  deaning);  both  of 
these  operations  are  considered 
nonroutine,  and  respiratory  protection 
may  be  used  to  protect  employees  when 
these  situations  arise.  OSHA's  analysis 
of  the  technological  feasibihty  of 
achieving  the  final  rule's  limits  in 
facilities  in  the  beer  industry  is 
presented  in  Section  VII  of  this 
preamble. 

In  response  to  these  commenters, 
OSHA  notes  that  the  limit  to  whidi 
these  industry  spokesmen  are  objecting 
is  the  COi  liinit  that  has  been  in  force 
since  the  Agency  was  founded  in  1971. 
Neither  the  Beer  Institute  nor  the 
Brewing  Industry  Safety  Advisory 
Committee  objects  to  the  only  change 
OSHA  proposed  in  this  rulemaking  (i.e.. 
the  addition  of  a  30,000-ppm  STEL  for 
CO«).  According  to  Gary  Nateman.  Vice 
President  of  the  Beer  histitute  (Tr.  8/9/ 
88,  pp.  9-30): 

It  is  appropriate  in  our  view  for  OSHA  to 
adopt  the  S-percent  (30,(ieO-ppm]  short-term 
exposure  limit  for  carbon  dioxide.  There  is  a 
scientinc  Iwiis  for  this  limit  and  in  terms  of 
real  health  benefit,  tliis  is  tlie  most 
meaningful  approach  (Tr.  8/9/88,  pp.  9-31). 

The  basis  for  the  beer  industry's 
objection  to  tiie  retention  of  OSHA's 
SOOO-ppm  limit  is  that  NIOSH 
reconunended  a  higher  8-hour  TWA 
limit  of  10,000  ppm  in  its  1976  criteria 
document  for  carbon  dioxide  (NIOSH 
197ea,  as  cited  in  ACGIH  1986/Ex.  1-3, 
p.  102). 

After  reviewing  this  evidence,  OSHA 
is  persuaded  that  a  10,000-ppm  8-hour 
TWA  limit  combined  with  a  30,000-ppm 
STEL,  will  protect  employees  from  the 
adverse  effects  associated  with 
excessive  exposures  to  COi.  09iA 
bases  this  conclusion  on  the  fact  that 
while  the  evidence  has  not  shown  that 
prolonged  exposures  to  laOOO-ppm  are 
harmful,  acute  exposures  to  COi 
concentrations  in  excess  of  3a000-ppm 
have  been  demonstrated  to  cause 
changes  in  respiration  rates  in  humans. 

In  the  final  rule,  OSHA  is  establishing 
a  10.000-ppm  PEL  as  an  8-hour  TWA  and 
a  30,000-ppm  STEL  to  protect  employees 
from  experiencing  the  metabolic  and 
respiratory  changes,  which  constitute 
material  health  impairments,  that  are 
associated  with  elevated  short-term  CO* 
exposures.  The  Agency  condudes  that 
adding  this  Umit  will  substantially 
reduce  the  risk  associated  with  the  high 
short-term  e^qrasures  to  CO2  that  are 


< 


possible  in  the  absence  of  a  STEL  The 

former  8-hour  TWA  of  5000  ppm  is 

retained. 

CARBON  MONOXmE 

CAS:  630-08-«  Chemical  Formula:  CO 

H.S.  No.  ion 

OSHA's  former  limit  for  carbon 
monoxide  was  50  ppm  as  an  8-hour 
TWA.  The  ACGIH  has  a  TLV-TWA  of 
50  ppm  with  a  TLV-STEL  of  400  ppm. 
NIOSH  (1973d/Ex.  1-237)  recommends 
an  8-hour  TWA  limit  of  35  ppm  with  a 
200-ppm  ceiling.  The  proposed  PEL  and 
ceiling  were  35  ppm  euui  200  ppm. 
respectively:  NI09i  (Ex.  8-47,  Table 
Nl)  concurs  that  these  limits  are 
appropriate,  and  they  are  estabUshed  in 
the  final  rule.  Carbon  monoxide  is  a 
flammable,  colorless,  practically 
odorless  gas. 

Carbon  monoxide  readily  combines 
with  hemoglobin  to  form 
carboxyhemoglobin  (COHb).  Excessive 
accumulations  of  COHb  cause  hypoxic 
stress  in  healthy  individuals  as  a  result 
of  the  reduced  oxygen-carrying  capadty 
of  the  blood  In  patients  with 
cardiovascular  disease,  such  stress  can 
further  ivapaii  cardiovascular  function. 
The  ACGIH  (lOSe/Ex.  1-3)  dtes  a 
number  of  studies  showing  that 
exposure  to  50  ppm  TWA  carbon 
monoxide  generaUy  results  in  COHb 
levels  of  8  to  10  percent  and  that  such 
levels  are  not  generaUy  assodated  with 
overt  signs  or  symptoms  of  health 
impairment  in  healthy  individuals  under 
nonstressfiil  conditions.  However,  the 
ACGIH  comments  that  a  TLV  of  25  ppm. 
which  results  in  COHb  levels  of  4 
percent  or  less,  may  be  necessary  to 
protect  workers  with  cardiovascular 
disease,  because  this  condition  places 
woriiers  at  higher  risk  of  serious 
cardiovascular  injury  (ACGIH  1966/Ex. 
1-3,  p.  106).  The  NIOSH 
recommendation  of  35  ppm  TWA  is  also 
aimed  at  protecting  workers  with 
chronic  heart  disease;  NIOSH  believes 
that  such  workers  should  not  be  aUowed 
to  have  carboxyhemoglobin  levels  that 
approach  5  percent  The  rationale  for 
the  Aeon's  recommendation  of  a  400- 
ppm  TLV-STEL  for  CO  is  not  entirely 
clear,  but  may  be  based  on  a  study  by 
Schulte  (ig64/Ex.  1-366).  which  stated 
that  exposure  to  10  ppm  carbon 
monoxide  for  four  hours  is  excessive. 

Several  commenters  (Exs.  133.  isa  3- 
675.  3-673,  L3-133a  3-902,  3-66a  3-349, 
3-1123.  and  129)  submitted  comments  on 
the  Agency's  proposed  limits  for  carbon 
monoxide.  Some  of  these  commenters 
(Exs.  3-675  and  3-673)  were  concerned 
that  the  revised  limits  would  have 
serious  economic  infracts  on  their 
industries  (electric  utiUties,  steel,  and 
nonferrous  foundries).  However,  OSHA 


has  determined  that  it  is  feasible  for 
fadiities  in  these  sectors  to  comply  with 
the  proposed  CO  limits  (see  Section  VII 
of  the  preamble). 

Many  rulemaking  participants 
questioned  the  health  basis  for  lowering 
the  former  CO  limit  of  50  ppm  as  an  8- 
hour  TWA  to  35  ppm  and  supplementing 
this  limit  witii  a  200-ppm  STEL  (Exs. 
133A,  188,  3-66a  3-349.  3-1123.  and  129). 
These  commenters  pointed  out  that  the 
discussion  of  CO's  health  effects  in  the 
preamble  to  the  proposal  (53  FR  21171) 
stated  that  the  carboxyhemoglobin 
levels  assodated  with  CO  exposures  of 
50  ppm  "are  not  assodated  with  toxic 
effects  in  healthy  individuals." 
According  to  the  American  Iron  and 
Steel  Institiite  (Ex.  3-1123),  whose 
remarks  were  typical  of  the  views  of 
these  commenters: 

The  proposed  PEL  should  not  be  adopted 
l>ecau8e  there  is  not  adequate  evidence  that 
exposure  to  carbon  monoxide  at  levels  of  SO 
ppm  TWA  poses  a  significant  risk  to  workers 
with  heart  or  pulmonary  disease  *  *  *  (Ex.  3- 
1123.  p.  23). 

ompson.  Corporate  Industrial 
Manager  of  Caterpillar,  Inc. 
3-349),  stated: 

PBj  or  TLVs  are  not  set  to  protect 
individuals  with  chronic  heart  disease.  In  our 
industry  we  transfer  people  with  disabilities 
to  jobs  where  tlie  risk  for  them  is  minimal 
(Ex.  3-34a  p.  3). 

In  response  to  these  commenters, 
OSHA  quotes  tiie  ACGIH  (1906/Ex.  1-3): 

Each  molecule  of  CO  combining  with 
hemoglobin  reduces  the  oxygen  carrying 
capacity  of  the  blood  and  exerts  a  finite 
stress  on  man.  Thus,  it  may  be  reasoned  tlial 
there  is  no  dose  of  CO  that  is  not  without  an 
effect  on  the  body.  Whether  that  effect  is 
physiologic  or  harmful  defends  upon  the  dose 
of  CO  and  the  state  of  health  of  the  exposed 
individual.  The  Imdy  compensates  for  this 
hypoxic  stress  by  increasing  cardiac  output 
and  blood  flow  to  specific  organs,  such  as  the 
brain  or  the  heart.  When  this  ability  to 
compensate  is  overpowered  or  is  limited  by 
disease,  tissue  injury  results  [emphasis 
added]. 

Exposure  to  CO  sufficient  to  produce 
COHb  saturations  in  the  3-5%  range  impairs 
cardiovascular  function  in  patients  with 
cardiovascular  disease  and  in  normal 
subjects  *  *  *.  The  primary  effect  of 
exposure  to  low  concentrations  of  CO  on 
workmen  results  from  the  hypoxic  stress 
secondary  to  the  reduction  in  the  oxygen- 
carrying  capacity  of  blood  *  *  '.Workmen 
with  si^iificant  disease,  both  detected  and 
undetected,  may  not  be  able  to  compensate 
adequately  and  are  at  risk  of  serious  iniury. 
For  such  workers,  a  TLV  of  25  ppm  *  *  * 
might  be  necessary.  Even  such  a 
concentration  might  be  detrimental  to  the 
health  of  some  workers  who  might  have  far 
advanced  cardiovascular  disease  *   *  *.  It 
would  appear  to  the  Committee  that  the  time- 
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frateh  tad  TLV  of  so  ppn  for  carbon  monoxidt 
ml^t  alao  ba  loo  high  uadar  oondltioaa  of 
baavy  labor,  btah  tamparatwta.  or  at  high 
aUvatkMia  (ACCIH  19as/Ex.  1-«.  p.  IDS). 

Thus.  Um  ACGIH  alao  ragards  a  lower 
limit  for  CO  as  naceMary  to  protect 
workers  with  cardiovascular  or 
pulmonary  disaese  or  thoae  working 
under  strwsful  conditions. 

N108H  (Ex.  ISO.  Comments  on  Carbon 
Monoxide)  submitted  a  substantial 
amount  of  poethearlng  evidence 
demonstrsting  die  significant  risk 
assodatod  with  CO  expooors. 
particularly  with  respect  to  coronary 
heart  disease.  The  following  studies  are 
particularly  relevant  to  this  issue.  Atkins 
and  Baker  (188S.  as  dted  in  NIOSH/Bx. 
ISO)  report  the  case  of  two  workers  with 
preexisting  coronary  arteiy  disease  who 
died  after  enmeure  to  CO  at  work.  A 
study  of  firefighters  in  Los  Angeles 
(Barnard  and  Weber  1070.  as  dted  in 
NIOSH/Bx.  180)  suggests  that  CO 
expoeure  during  fireflghting  may  be 
responsible  for  die  hi^  inddenco  of 
heart  disease  in  firefighters:  peak 
exposures  during  fire  fighting  were  as 
hi^  as  aooo  ppm  CO.  widi  40  percent  of 
peak  values  in  the  105-  to  BOD-ppm  CO 
range.  A  prevalence  study  by  ilambarg 
otal  (lOTg^  as  dted  in  NlOSH/Bx.  180) 
reports  a  dear  dose  response 
reiatiooship  between  GO  expoeure  and 
angina  pectoris  in  foundry  workers. 
Stem  and  co-workers  (1981.  as  died  in 
rm)6H/Bx.  180)  si^gsst  diet  die  slight 
overall  exosee  of  deadis  in  motor 
vehicle  examiners  caused  by 
cardiovascular  disease  is  attributable  to 
chronic  expoeure  to  low  levels  of  CO  (10 
to  24  ppm  es  an  O-hour  TW  A).  Hie  AFL- 
ClO's  poethearing  comment  (Ex.  104) 
agreee  that  the  comments  sulMnitted  by 
N106H  are  persuasive  evidence  ol  the 
need  to  reduce  die  »hoor  TWA  for  CO. 

NI06H  also  submitted  recent  data  on 
carbon  monoxide's  rsproducttve  effects 
end  on  Its  neurotoxic/behavioral  effects. 
Based  on  s  review  of  all  of  these  studies. 
N106H  condudes  diat  "Itlhe  new  data 
suggest  a  rsevaluation  of  die  REL  and 
stromly  support  the  inference  that  there 
is  a  significant  risk  of  material 
impairmeot  to  healdi  at  die  *  *  * 
[fofmer]  80-ppm  PEL  which  wUl  be 
reduced  by  the  propoeed  35-ppm  PEL" 
(Ex.  isa  Comments  on  Carbon 
Monoxide). 

06HA  notes  that  cardiovascular 
disease  (detected  or  undetected)  and 
pulmonary  Impairment  are  widespread 
in  the  general  population  in  this  country, 
and  diet  workers  constitute  a  significant 
part  of  this  gsnaral  population.  In 
addition,  workers  regularly  encounter 
complex  and  stressful  situations  at 
work.  Induding  heat  stress,  )obs 
demanding  heavy  exertion,  and  tasks 


requiring  both  Judgment  and  motor 
coordination. 

The  AlSl  (Ex.  120)  submlttsd  an 
arttde  (Redmond.  Ernes,  Mazumdar  et 
al.  1077,  Ikfortality  of  Steelworkers 
Employed  in  Hot  lobe")  to  08HA  which, 
in  the  opinion  of  die  AliBL  demonstrates 
diat  steelworkers  who  are  expoeed  to 
hi^  heat  (and  oetensibly  also  to  CO)  do 
not  have  coronary  heart  disease.  Baaed 
on  diis  article,  die  AI8I  asks  diat  die 
steel  industry  be  exempted  from  the 
revised  PEL  for  CO.  08HA  finds  die 
artide  submitted  by  die  AISI 
unconvincing  on  the  point  at  issue,  die 
article  Is  not  primariqr  concerned  with 
CO  expoeoree  but  with  heat  stress  and. 
further,  doee  not  indode  a  large  eno«^ 
sample  to  demonstrate  the  absence  of 
die  effect  Moreover,  OSHA  is 
esUbUshlng  Units  diat  will  apply  to  all 
of  general  industry:  the  Agency  does  not 
customarily  set  standards  based  on  the 
particular  conditions  prevailing  in  a 
specific  operation  or  industnr. 

However,  some  evidence  has  been 
submitted  by  die  Aia  (Ex.  120)  to  die 
effed  diat  die  celling  Umit  cannot 
regularly  be  achieved  with  engineering 
aiMl  work  practice  controls  in  specific 
operatiooa  in  SIC  SS.  Theee  operations 
are:  blast  furnace  operations,  vessel 
blowiag  at  bask  oxygen  furnaces,  and 
sinter  plant  operations.  There  is  no 
evidence  to  the  contrary  in  the  record. 
POr  dieee  operations.  OSHA  wUl 
therefore  permit  oiora  flexibility  in  the 
■M  of  fwpira  tors.  The  burden  of  proof 
will  not  be  on  emplojrers  to  demonstrate 
that  ooamlianoe  with  the  ceiling  by 
means  of  engineering  and  work  practice 
oontrob  is  i^easible  in  any  compliance 
action  involving  theee  operations  in  SIC 
39. 

There  ssay  bo  a  km  other  operations 
that  Isll  taito  this  same  category: 
however,  the  record  is  unclear  on  this 
point  Based  on  an  appropriate  showing 
pursuant  to  die  OSH  Act  OSHA  will 
favorably  consider  requests  for 
variances  for  specific  operations  in  SIC 
SS  involving  methods  of  compliance  for 
the  ceiling  Umit  Of  course,  all  requests 
for  variances  or  any  other  matters  will 
be  considered  based  on  their  OMrtts. 

OSHA  dios  finds  diet  die  reduced  »• 
hour  TWA  of  35  ppm  (or  carbon 
monoxide  is  nssded  to  reduce  the 
sipilficant  risk  of  serious  in)ury  diet  has 
repeetedly  been  demonstratad  to  reealt 
from  overexposure  to  CO  in  a  host  of 
occupational  environments.  The  Agency 
concludes  that  a  ceiling  of  200  ppm  is 
necessary  to  ensure  that  peak  CO 
expoeuree  do  not  reach  levels 
demonstrated  to  be  hazardous  and  that 
overall  full-shift  exposures  remain  under 
good  control  In  the  abaenoe  of  a  ceiling, 
concentrations  approaching  the 


Immediately-Dangerous-to-Ufe-or- 
Healdi  (IDLH)  level  of  1800  ppm  could 
occur. 

In  die  final  rule.  OSHA  Is  estabUshing 
an  8-hour  TWA  of  35  ppm  and  a  ceiling 
of  200  ppm  as  the  PBLa  for  carbon 
monoxide  to  ensure  diet  emplojree 
COHb  levels  are  maintained  at  or  below 
5  percent  in  order  to  proted  thoee 
workers  at  peater  risk  because  of 
cardiovascular  or  pulmonary 
impairment  In  addition,  thne  revised 
limits  will  proted  healthy  workers  who 
must  work  in  environments  involving 
exertion,  heat  strsss,  or  other  strenuoos 
conditions.  The  Agency  has  determined 
diet  dieee  limits  wUl  substantially 
reduce  the  significant  occupatioiial  risk 
associated  with  both  chronic  and  peak 
CO  exposures  in  the  workplace.  OSHA 
condudes  diat  the  hypoxic  stress 
assodated  with  overexposures  to 
carb<m  monoxide  deariy  constitutes  a 
matsffial  Impairment  of  health  and 
functional  capadty. 
OHjORPYIUFOS 

CA&  2921-86-2:  Chaoiical  Pomula: 

CJInCuNOtPS 
lis.  Na  1081 

OSHA  had  no  former  limit  for 
dUorpyrifos.  The  ACCm  has  a  TLV- 
TWA  of  02  n«/m*  and  a  ao-mg/m* 
Srn.  with  a  udn  notation,  for  this 
white,  crystalline  soUd.  The  propoeed 
PELS  were  an  8-hoar  TWA  of  0.2  mg/m* 
and  a  15-fldnute  STEL  of  OiO  mg/m*. 
widi  a  skin  notation:  NIOSH  (Ex.  8-17. 
Table  Ml)  concurs  widi  dieee  Umits.  The 
0.2-mg/m*  8-lioar  TWA  and  a  skin 
notation  are  established  in  the  final  rule, 
but  the  propoeed  STEL  is  not  retained. 

Chlonyrflbe  has  an  acute  oral  LDb*  of 
135  mg/kg  for  female  rats  and  163  for 
male  rats  (Wtaidhob  lOBSb.  pp.  30e-dia 
as  dted  in  ACGIH  1988/Bx.  1-3.  p.  138). 
O^er  sooroes  have  reported  die  ecute 
oral  LD^  as  62  mg/kg  in  rats  and  the 
dermal  LOb*  as  about  2000  mg/kg  for 
rabbits  (Gray  1065/Ex.  1-1151:  Gaines 
1880/Ex.  1-320). 

ChlorOTrifos  is  an  active  inhibitor  of 
plaama  cnolinesterase  but  has  only 
moderate  capadty  to  reduce  red  blood 
cell  cholinesterasa  or  to  cause 
cholinergic  symptoms  and  systemic 
infury  (ACGIH  1088/Ex.  1-3.  p.  138). 
Particle  inhalation  has  been  shown  to 
cause  mild  plasma  cholinesterasa 
depression  in  dogs  expoeed  for  four 
hours  at  the  upper  end  of  a  140-  to  280- 
mg/m*  range  (Spencer  1008.  as  dted  in 
ACGIH  1986/Bx  1-S.  p.  138). 

Dogs  and  rats  fed  Si)  mg/kg  of 
chlorpyrif oe  daily  for  two  years  showed 
no  adverse  effects  (FAO/WHO  (Food 
and  Agriculture  Organisation/Worid 
Health  Organlxation)  1972.  as  dted  in 
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ACGIH  igse/Ex.  1-3.  p.  138).  Male  and 
female  rats  showed  no  teratogenic  or 
reproductive  effects  when  fed  1.0  mg/kg 
per  day  (Dow  Chemical  Company  1972a, 
as  dted  in  ACGIH  ig86/Ex.  1-3.  p.  138). 

Workers  applying  chlorpyrifos  as  a 
spray  were  exposed  to  0.5  percent 
chlorpyrifos  emulsion  and  exhibited  a 
marked  decrease  in  plasma  and  red  cell 
cholinesterase  levels  (Eliason.  Cranmer, 
von  Windegudi  et  al.  196e/Ex.  1-633).  In 
five  of  seven  exposed  sprayers,  this 
reduction  was  greater  than  50  percent 
However,  another  study  showed  no  ill 
effects  on  cholinesterase  metabolism 
when  human  volunteers  were  exposed 
to  an  ultra-low-volume  spray  (0.8  um/m' 
for  three  to  ei^t  minutes)  (Ludwig, 
Kilian.  Dishburger,  and  Edwards  1970/ 
Ex.  1-563).  Human  cholinesterase  levels 
appear  to  be  less  affected  by  dermal 
exposure  than  do  those  of  rabbits 
(ACGIH  1986/Ex.  1-3.  p.  138).  However, 
human  volunteers,  adininistered  four 
repeated  dermal  doses  of  25  mg/kg. 
applied  for  12  hours  each,  did  exhibit 
depressed  plasma  cholinesterase  levels. 
Human  subfeds  ingesting  0J03  mg/kg  for 
three  weeks  showed  no  diolinesterase 
effects,  but  subjects  ingesting  0.1  mg/kg 
demonstrated  plasma  diolinesterase 
depression  (Dow  Chemical  Compnay 
1973f,  as  cited  in  ACGIH  1986/Ex.  1-3,  p. 
138). 

llie  American  Industrial  Hygiene 
Assodation  (Ex.  8-18;  Tr.  m.  p.  307) 
urged  OSHA  to  delete  the  proposed  0.6- 
mg/m'  STEL  for  chlorpyrifos  because 
the  ACGIH  has  now  deleted  the  STEL 
for  this  substance.  OSHA  has  carefully 
reviewed  die  health  evidence  for  a  STEL 
for  this  substance  and  has  determined, 
in  accordance  with  the  Agency's  policy 
(see  Section  VLC17  of  this  preamble), 
that  it  is  appropriate  not  to  indude  a 
short-term  limit  in  the  final  rule. 

In  the  final  rule.  OSHA  is  establishing 
a  PEL  of  0.2  mg/m*  as  an  8-hour  TWA. 
with  a  skin  notation:  these  limits  for 
dUorpyrifos  will  proted  woriiers  against 
the  si^iificant  risk  of  cholinesterase 
inhibition  caused  by  exposure  to  this 
previously  unregulated  substance.  The 
skin  notation  is  induded  in  the  final  rule 
to  prevent  the  systemic  effects  that  have 
been  demonstrated  to  occur  in  humans 
dermally  exposed  to  chlorpyrifos.  OSHA 
finds  that  the  cholinesterase  inhibition 
and  systemic  effects  assodated  with 
exposure  to  chlorpyrifos  constitute 
material  impairments  of  health. 
CRUFCMIATB 
CAS:  ZBO  S6  6;  Chemical  Formula: 

C.«HmC1NO>P 
US  No.  1103 

OSHA  had  no  former  limit  for 
crufomate.  The  ACGIH  has  a  TWA-TLV 
of  5  i^g/m*  and  a  STEL  of  20  mg/m*  for 


this  substance.  The  proposed  PELs  were 
5  mg/m*  as  an  8-hour  TWA  and  20  mg/ 
m*  as  a  15-minute  STEL,  and  NIOSH 
(Ex.  8-47,  Table  Nl)  concurs.  The  final 
rule  establishes  this  8-hour  TWA  limit 
but  does  not  establish  a  STEL  for 
crufomate.  Pure  crufomate  exists  as 
crystals,  and  commerdal  crufomate  is  a 
yellow  oil. 

Crufomate  actively  inhibits  both 
plasma  and  erythrocyte  cholinesterase. 
A  study  in  humans  showed  that 
ingestion  of  200  mg  of  crufomate  daily 
for  seven  days  caused  no  apparent 
cholinesterase  inhibition  in  the  subjects 
of  this  controlled  study;  however,  rats 
and  dogs  receiving  hi^er  doses  (5  mg/ 
kg/day)  for  two  years  did  show  this 
effed  (McCollister,  Olson,  Rowe  et  al. 
igoO/Ex.  1-350). 

The  American  Industrial  Hygiene 
Assodation  (AIHA)  testified  at  the 
hearing  that  in  the  AMA's  opinion. 
OSHA  should  delete  any  STELs  diat  the 
ACGIH  has  either  deleted  or  indicated 
that  it  intmds  to  delete  (Ex.  8-16.  Tr.  p. 
3-307).  OK1A  agrees  that  such  limits 
should  be  reevaluated  on  the  basis  of 
current  health  information  (see  the 
discussion  in  Section  VLC17):  after 
reviewing  the  evidence  of  crufomate's 
toxidty  in  short-term  exposures,  OSHA 
has  determined  that  it  is  not  appropriate 
to  indude  a  STEL  for  this  substance  in 
the  final  rule. 

Because  cholinesterase  inhibition  is  a 
very  sensitive  indicator  of  exposure. 
OSHA  concludes  that  the  final  rule's  8- 
hour  TWA  limit  of  5  mg/m*  is  needed  to 
provide  an  appropriate  margin  of  safety 
below  the  ingestion  NOEL  of  200  mg/ 
day  for  humans,  which  corresponds 
approximately  to  an  8-hour  inhalation 
exposure  of  20  mg/m*.  The  Agency  finds 
that  this  PEL  will  proted  workers  from 
the  significant  risk  of  material  health 
impairment  in  the  form  of  cholinesterase 
inhibition,  which  was  possible  at  the 
previously  uncontrolled  levels. 
CYANAMIIK 

CAS:  420-04-2:  Chemical  Formula:  HiNC=N 
KS.  No.  1104 

Previously.  OSHA  had  no  limit  for 
cyanamide.  "The  ACGIH  has  a  TLV- 
TWA  of  2  mg/m*.  The  proposed  PEL  for 
cyanamide  was  2  mg/m*  as  an  8-hour 
TWA;  NIOSH  ^  8-47,  Table  Nl) 
concurs  that  this  limit  is  appropriate.  An 
8-hour  PEL  of  2  mg/m*  is  established  in 
the  final  rule.  Undiluted  cyanamide  is  a 
deliquescent  crystalline  solid. 

The  average  oral  LO^  for  cyanamide 
in  rats  is  125  (85  to  180)  mg/kg.  and 
cyanamide  has  been  observed  to  be 
very  irritating  and  caustic  to  the  skin 
(American  Cyanamide  Company 
Product  Information  Bulletin,  as  dted  in 
ACGIH  igee/Ex.  1-3.  p.  152).  The  dermal 


LDm  in  rabbits  is  590  mg/kg  [Dangerous 
Properties  of  Industrial  Materials.  7lh 
ed.,  Sax  and  Lewis  1989.  p.  891). 
Irritation  occurred  in  the  form  of 
primary  skin  irritation  and.  following 
instillation  into  the  eye,  slight  irritation 
of  the  conjunctival  sac  (American 
Cyanainide  Company  Ftoduct 
Ii^ormation  Bulletin,  as  cited  in  ACGIi  I 
1986/Ex.  1-3.  p.  152). 

When  cyanamide  is  ingested  or 
inhaled  by  a  person  who  has  also 
consumed  an  alcoholic  beverage,  the 
person  experiences  vasodilation  of  the 
face  and  neck,  tachycardia,  tachypnea, 
nausea,  vomiting,  and  hypotension.  This 
syndrome  is  referred  to  as  the  Antabuse 
effect.  Study  of  cyanamide's  Antabuse- 
like  effects  indicate  that  the  effed  is 
about  one-half  that  of  an  equivalent 
dose  of  tetraethylthiuram  disulfide 
(Antabuse)  and  one-sixth  that  of 
tetramethyl  thiuram  disulfide  (Held. 
Jacobsen.  and  Larsen  1952/Ex.  1-005). 

OSHA  received  comments  on 
cyanamide  from  the  American 
Cyanamid  Company  (Exs.  8-78, 3-961. 
and  94).  Linda  Dulak,  Toxicology 
Program  Manager  for  American 
Cyanamid,  argued  diat  the  final  rule 
should  not  promulgate  limits  for 
substances  for  which  there  are  no 
analytical  methods  (Ex.  3-961,  p.  13). 
According  to  Dr.  Dulak: 

Witliout  an  analytical  limit  the  employer 
cannot  detennine  whetiier  employee 
exposures  are  being  maintained  below  thoae 
limits*  •  *  (Ex.  3-981.  p.  13). 

OSHA  notes,  however,  diat  Dr.  Dulak 
later  stated  (Tr.  XL  p.  75)  that  American 
Cyanamid  measures  the  airborne 
cyanamide  level  in  their  plants  by 
sampling  for  caldum  cyanainide. 
However.  Dr.  Dulak  was  unsure  whether 
this  method  is  applicable  to  hydrogen 
cyanainide.  OSHA  notes  that  a  method 
for  the  sampling  and  analysis  of 
cyanamide  has  been  submitted  to  the 
docket 

According  to  Dr.  Dulak  (Ejl  3-961). 
OSHA  also  has  not  evaluated  the 
technological  and  economic  feasibility 
of  the  2-mg/m*  limit  for  cyanamide. 
However,  OSHA  notes  that  American 
Cyanamid's  representatives  testified  at 
die  hearing  (Tr.  XL  p.  76)  tiiat  aldiough 
the  company  has  no  internal  standard 
for  cyanamide,  it  controls  airborne 
cyanamide  exposures  by  measuring  and 
controlling  aiibome  levels  of  caldum 
cyanainide.  According  to  Dr.  Dulak,  her 
company  has  had  "no  problems'* 
controlling  cyanainide  exposures  (Tr.  XL 
p.  76). 

Dr.  Dulak's  third  point  is  that  there  is 
no  health  basis  for  setting  an  inhalation 
limit  for  cyanamide  (Ex.  3-961.  p.  13). 
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OSHA  doM  not  afra*  with  this  view 
and  finds  tb«  vvldanc*  of  cyanamida's 
irritant  propartias  suiBcient  to  warrant 
tba  astabUshmant  of  an  8-hour  TWA 
limit.  Sax  and  Lawis  [Dangerout 
Propertiea  of  Industrial  Material*,  7th 
ad..  1909,  p.  981)  note  that  thii  tubttanca 
is  a  severe  eye  irritant,  a  moderately 
toxic  substance  by  skin  contact,  and  a 
poison  by  ingestion,  inhalation,  and 
intraperitoneal  injection.  The  ACCIH 
(19ee/Ex.  1-3,  p.  152)  set  its  Hmit.  which 
is  the  same  as  the  final  rule's  PEL.  on 
the  basis  of  cyanamlda's  relativa 
potential  to  cause  irritation  when 
compared  with  other  irritants  (ACCIH 
1988/Ex.  1-3.  p.  1S2).  Thus.  OSHA  finds 
the  final  rule's  PEL  bodi  appropriate  and 
protective. 

In  the  nnal  rvla.  OSHA  is  aatabUahing 
an  8-hour  TWA  MmH  of  2  ng/m*  TWA 
for  cyanamide.  The  Agency  concludes 
that  this  limit  will  protect  against  the 
significant  risks  or  irritatioa  and  of  the 
Antabuae  syndrois  in  indlvidaala  who 
have  ingested  akoboL  Tha  Agancy  has 
determined  Uiat  thte  hodt  will 
substantially  rednca  thaaa  sifoifkant 
risks,  which  constttuta  aalerial  haaldi 
impairments. 
DIGROTOmOS  (BBMUN) 


CA&  141-6»-2:  Cbaarical 
K&  Nairn 


CrflwNCXP 


Previously,  OStIA  had  no  limit  for 
dlcrotophos;  the  ACCIH  has  a  TLV  of 
025  mg/m*  TWA.  with  a  skin  notation, 
for  this  brown  liquid  with  a  odld  eater 
odor.  The  proposisd  PEL  was  0l28  mg/ 
m*.  with  a  skin  notation:  NIOSH  (Ex.  8- 
47.  Table  Nl)  ooocwa  that  drfa  HaM  la 
approptiala.  Tba  final  rale  aalabbikaa 
an  8-hour  TWA  of  OJS  a^a*  and  a 
skin  notation. 

Dicrotophoa  Is  a  ckoUnaalMaaa 
inhibitor  (ACGIH  Iflgt/Bx.  l-S.  pi  198). 
Tha  acato  oral  LU*  in  nla  la  lafartad  aa 
22  a^/k»  and  tha  psnalaaaune  UW  in 
rabblto  ia  2M  a^kg  (Sterferd  Raaawck 
Institute  1888.  as  dtad  in  ACCIH  1888/ 
Ex.  1-3,  p.  183).  Another  study  reports 
the  oral  LDu  in  rats  aa  18  to  21  a^i/kg 
and  the  dermal  LOu  in  tha  same  spades 
aa  42  aig/kg  (Gaines  t888/Bft.  1^330). 
Two-year  faadlng  studiea  in  rats  flvan  a 
1.  ia  or  100  pom  dicrotophoa  shewed  no 
detectable  eflecta  at  Um  1-ppa 
coooantration.  At  tha  higher 
coocentratlooa.  daciaeaad  body  waighto 
(as  oooiparad  with  theae  ol  oenlrala) 
and  cholinesteraaa  *»*»*M*f!r^  ware 

OOMrVVa  IWOOOVO  lUSttMCB 

Corporatton  1887.  as  dtad  in  ACCIH 
1088/Ex.  1-3.  p.  183).  Dietary  studiee  in 
dogs  showed  both  plasaia  and 
erythrocyte  cholineataraae  inhibition  at 
a  18-ppm  Goncantratioa.  but  no 
significant  10  effects  at  cooceotratioaa  of 
a  ai8.  or  1.8  ppm  (Woodard  Raaaarch 


Corporatkn  1987.  aa  dtad  in  ACCIH 
1988/Bx.  1-3.  p.  183).  Studies  of  vapor 
inhalation  in  male  rata  have  shown  that 
tranaient  illness  occurrsd  after  a  one- 
hour  exposure  to  mo  mg/m*  of  technical 
dicrotophoa.  and  to  2820  mg/m*  or  2120 
mg/m*  of  38-peroent  dicrotophoa 
(Kettering  Laboratories  1906.  as  died  in 
ACCIH  198e/Ex.  1-3).  Dicrotophoa  does 
not  cause  demyeliniaation  in  chickens 
(Tunstall  Laboratory  1965  and  Ketterii^ 
Laboratory  1083.  both  as  dtad  in  ACCIH 
1988/Bx.  1-3.  p.  183).  and  it  is 
metabolised  in  a  fashion  similar  to 
mono-microtophos  (Menzer  and  Casida 
19e5/Bx.  1-888).  Only  NIOSH 
commented  on  dlcrotophos. 

The  proposed  PEL  was  based  on  tha 
data  deacribed  above  and.  in  part  by 
analogy  with  other  cholinesterese- 
inhibiting  substances.  In  the  final  rule. 
OSHA  is  aatabliahlng  an  8-hour  TWA 
permissible  expoeure  limit  of  0i25  mg/ 
m*.  with  a  skin  notabon.  for 
dicrotophoe.  The  Agency  condudes  that 
this  limtt  will  protect  workers  from  the 
materUl  impairments  of  heellh.  such  as 
cholinesterase  inhlbitioo.  potentially 
assodatad  with  inhalation,  ingaation. 
and  dermal  expoeure  to  thia  substance 
at  the  levela  formerly  permitted  by  the 
absence  of  a  UmlL  OSHA  has 
determined  thet  dieee  Umita  will 
subetantlaUy  reduce  this  significant  risL 
DMCTHYLANILINE 

ilPoraMla: 


CA8:U1 

COWIICHih 
K&Naliai 

OSHA  a  former  permissiDle  expoeure 
UmM  for  dinediylanfline  wes  B  ppm  as 
an  8-hoarTWA.  with  a  aUa  notabon. 
The  ACCai  hea  en  8-hoorTWA  hmit  of 
5  ppm.  with  e  l^minnte  SI^L  of  10  ppm 
and  a  skin  notation.  OSHA  proposed  to 
retain  its  8-ho«r  TWA  PEL  of  5  ppn  with 
a  akin  notation  and  to  add  a  8TEL  of  10 
ppm.  and  NIOSH  (Ex.  8^7.  Table  Nl) 
concurred  with  these  Hmits.  The  5-ppm 
8-hour  TWA  and  skin  notatioa  ars 
retained  in  die  final  rule,  and  the  W-ppa 
8TBL  is  aatihMsliad  DiiMthylaniline  ia 
e  yellow  to  brown,  oily  liquid 

One  of  the  oMtor  toxic  efiecto  of 
dimethyleatfine  axpeeais  is 
methemoglobinemia,  although 
authorttiea  dissyea  conosmiag  the  level 
at  which  humans  can  tolerate  expeeuie 
to  thia  substance  (ACGIH  1888/&L  1-S. 
p-UTV 

Haashlin  (1083a/Bx.  1-1084)  reported 
that  dimethylenlUne  ia  quantitatively 
leaa  toxic  than  aolline.  Dogs 
admlnistared  a  single  oral  dose  of  SO 
mg/kg  exhibited  methemoglobinemia, 
and  abaorptian  of  dimathylanlllna 
through  the  skin  caa  Incraaaa  tha  overall 
expoeure  (Hamblln  1888/Bx.  1-1086). 
Tha  dermal  LDu  in  rabbito  ia  1770  nig/kg 


[Dangarou*  ProptrUm  of  Utduatrial 
Materiah,  7di  ed..  Sax  and  Lewis  1908. 
p.  1380).  Mayer  (1830/Ex.  1-073) 
reported  that  dimethylaniline's  necrotic 
potential  was  markedly  lower  than  that 
of  aniline,  which  has  s  TLV-TWA  of  2 
ppm.  However,  von  Oettingen  (1941 /Ex. 
1-874)  stated  that  dimethylanUlne  has  a 
greater  depressant  effed  on  the  nervous 
system  than  does  aniline. 

The  literature  on  industrial  experience 
with  dimethylaniline  is  limited. 
Hamilton  (1919/Ex.  1-741)  reported 
collapse,  prolonged  unconsdousness. 
visual  disturbances,  and  intense 
abdominal  pain  following  the  severe 
exposure  of  two  workers.  Only  NIOSH 
commented  on  dimethylaniline. 

In  the  flnal  rule,  the  Agency  is 
retaining  the  8-hour  TWA  PEL  of  5  ppm 
and  a  skin  notation  for  dimethylaniline; 
a  STEL  of  10  ppm  is  also  being 
promulgated  OSHA  finds  that  the  STEL 
is  necessary  to  afford  protection  from 
the  CNS  depression  thst  follows  acute 
exposures.  OSHA  condudes  that  these 
liflilts,  taken  together,  will  provide 
workers  with  protection  from  the 
significant  risks  of  skin  absorption, 
methemoglobinemia,  and  neuropathic 
effecta  assodated  with  expostire  to  this 
substance:  the  Agency  finds  that  these 
effects  dearly  constitute  material  health 
impairmente. 
DiOXATHION  (DELNAV) 

CASc  7a-^4-2;  ChMiical  ForaMite: 

C«Hi.QA8, 
aS-NalMe 

OSHA  formerly  had  BO  pennisaible   ' 
expoeure  hmit  for  dioxathion.  The 
ACCIH  haa  a  Haiit  of  0.2  e^/m*  aa  an  8- 
hour  TWA.  with  a  skin  notation.  The 
propoeed  PEL  wes  0.2  mg/m*  es  an  8- 
hour  TWA.  with  a  skin  notation,  and 
NIOSH  (Ex.  8-47.  Table  Nl)  concurs 
with  dite  Hmit  which  is  estabUabed  in 
the  finel  rule.  Dioxathion  ia  a 
nonvolatile,  very  stable,  dark  amber 
liquid. 

The  pestidde,  dioxathion,  contains 
both  the  ds-  and  trans-isomers  of  23-p- 
dioxenedithiol;  the  cis-isomer  is 
approxhnately  four  times  as  acutely 
toxic  es  tfw  trans-isomer  (ACCIH  1986/ 
Ex.  1-3,  p.  219).  The  oral  LOk*  vahies 
repwted  for  rats  range  from  23  to  118 
mg/hf  (with  most  vahies  in  the  23-  to  (M- 
mg/kg  portion  of  die  range):  in  dogs,  oral 
LDws  range  from  10  to  40  mg/kg.  "Hie 
ICm  in  rate  is  1388  mg/m*:  in  mice,  it  is 
340  mg/m*  (Hercules,  Inc  1973,  as  died 
hi  ACGIH  1888/Ex.  1-3.  p.  218).  The 
percutaneous  LDb*s  in  rate  and  rabbite 
are  reported  to  be  63  and  85  mg/kg. 
respectively  fNIOSH  1883b.  as  dtad  in 
AOCIH  1888/Ex.  1-3.  p.  218).  faistlllatiaa 
of  ai  ml  dioxathion  into  the  rabbit  eye 


produces  mild,  transient  conjunctivitis 
but  no  corneal  damage  (ACGIH  1986/ 
Ex.  1-3,  p.  219). 

In  subacute  oral  toxicity  studies,  the 
no-effect  dose  level  in  rats  was  reported 
to  be  0.22  mg/kg/day;  in  dogs,  a  no- 
effect  level  of  between  0.075  and  0.25 
mg/kg/day  was  indicated  (Frawley. 
Weir,  Tusing  et  al.  1963/Ex.  1-317).  The 
no-effect  level  in  multigenerational 
studies  of  reproductive  effects  in  rate 
was  reported  to  be  10  ppm  (Kennedy, 
Frawley,  and  Calandra  1973/Ex.  1-340). 

Human  volunteers  who  ingested 
0.075nig/kg/day  of  dioxathion  had  no 
symptoms  related  to  plasma  or  blood 
cholinesterase  adivity.  while  those 
ingesting  0.15  mg/kg/day  exhibited  a 
slight  decrease  in  plasma  cholinesterase 
activity  (Frawley,  Weir,  Tusing  et  al. 
ig63/Ex.  1-317).  The  World  Health 
Organization  has  estimated  an 
acceptable  daily  intake  for  man  of 
0.0015  mg  dioxathion/kg  (WHO  1967,  as 
died  in  ACGIH  1986/Ex.  1-3,  p.  219). 
Only  NIOSH  commented  on  this 
substance. 

In  the  final  rule,  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  0.2  mg/m*  for 
dioxathion;  the  Agency  is  also 
establishing  a  skin  notation  for  this 
substance.  OSHA  concludes  that  these 
limits  will  protect  workers  against  the 
significant  risk  of  metabolic  effeds 
associated  with  inhalation  and  oral 
exposure  and  with  dermal  penetration 
of  this  substance,  which  was  formerly 
not  regulated  by  OSHA.  The  Agency  has 
determined  that  these  limits  will 
substantially  reduce  these  significant 
risks;  OSHA  finds  that  the 
cholinesterase  inhibition  caused  by 
exposure  to  dioxathion  constitutes  a 
material  impairment  of  health. 
DISULFIRAM 

CAS:  07-77-8:  Chemical  Formula:  C.J1»NiS< 
H.S.  No.  1151 

OSHA  had  no  former  limit  for 
disulfiram.  The  ACGIH  recommends  a 
limit  of  2  mg/m* TWA  for  this 
crystalline  solid.  The  proposed  PEL  was 
2  mg/m » as  an  8-hour  TWA;  NIOSH 
concurs  with  this  limit  (Ex.  8-47,  Table 
Nl),  which  is  established  by  the  final 
rule. 

Disulfiram's  LDm  in  rats  is  reported  as 
8.6  g/kg  (Windholz  1983e,  pp.  491-492, 
as  cited  in  ACGIH  198e/Ex.  1-3.  p.  225). 
and  the  oral  LDto  for  rabbits  is  reported 
to  be  2.05  g/kg  (Brieger  1947/Ex.  1-717). 
The  compound  is  hi^ly  toxic  when 
miected  intraperitoneally,  with  an  LDm 
of  75  mg/kg  for  mice  (National 
Technical  Information  Service,  as  cited 
In  ACGEH  1986/Ex.  1-3,  p.  225).  The 
effects  of  high-dose  ingestion  indude 
degenerative  changes  in  the  liver  and 
kidneys.  Very  high  doses  can  cause 


leukopenia  and  marked  hypoplasia  or 
aplasia  of  the  bone  marrow;  in  the  most 
seriously  afflicted  animals,  the  blood 
urea  nitrogen  sometimes  increased  and 
the  thymol  turbidity  test  was  positive 
(Brieger  1947/Ex.  1-717). 

Adverse  health  effecte  occur  in 
humans  consuming  alcohol  and 
simultaneously  exposed  to  disulfiram. 
This  represente  a  signiff  cant  concern 
since  disulfiram,  under  the  trade  name 
Antabuse,  is  used  as  a  medication  in  the 
treatment  of  chronic  alcoholism.  For 
individuals  who  drink  alcohol  and  are 
exposed  to  disulfiram,  the  symptoms  of 
exposure  are  facial  vasodilation, 
tachycardia,  tachypnea,  nausea, 
vomiting,  pallor,  and  hypotension.  High 
doses  of  disulfiram  can  induce 
convulsions,  cardiac  arrhythmias,  and 
myocardial  infarction,  and  the 
compound  has  also  been  associated 
with  polyneuropathy,  peripheral 
neuritis,  and  skin  eruptions 
(Compendium  of  Pharmaceuticals  and 
Specialties  1968,  as  died  in  ACGIH 
1986/Ex.  1-3,  p.  225).  In  industry,  there 
have  been  reports  of  minimal  skin 
irritation  (Mastromatteo  1973,  as  cited  in 
ACGIH  1986,  p.  225)  and  of  optic  neuritis 
(Norton  and  Walsh  1972/Ex.  1-877). 
NIOSH  submitted  the  only  comment  on 
this  substance. 

OSHA  is  establishing  a  PEL  of  2  mg/ 
m*  as  an  8-hour  TWA  for  disulfiram. 
The  Agency  concludes  that  this  limit 
will  protect  workers  against  the 
significant  risk  of  Antabuse-Iike  effects 
associated  with  exposure  to  airborne 
concentrations  of  disulfiram  in 
combination  with  alcohol  consumption. 
OSHA  has  determined  that  this  limit 
will  substantially  reduce  this  significant 
risk  and  that  the  symptoms  of  the 
Antabuse  syndrome  clearly  constitute 
material  impairment  of  health. 
ETHION  (NIALATE) 
CAS:  563-12-2:  Chemical  Formula: 

CHaO«P2S. 
H.S.  No.  1160 

OSHA  formerly  had  no  permissible  i 
exposure  limit  for  ethion.  The  ACGIH  V 
has  a  limit  of  0.4  mg/m' TWA,  with  a 
skin  notation.  The  proposed  PEL  was  0.4 
mg/m*  as  an  8-hour  TWA.  with  a  skin 
notation:  NIOSH  (Ex.  8-47.  Table  Nl) 
concurs  that  these  limits  are 
appropriate,  and  the  final  rule 
establishes  them.  Pure  ethion  is  an 
odorless  and  colorless  liquid:  however, 
technical-grade  ethion  has  a  very 
disagreeable  odor. 

Ethion  is  an  insecticide  that  is  used  in 
a  variety  of  forms,  including  25-percent 
wettable  powder,  2-,  3-,  and  4-percent 
dust  5-percent  granules,  and  in  several 
oil  solutions  and  combinations  with 
other  chemicals.  As  a  result  the  acute 


toxidty  values  reported  vary 
considerably. 

NIOSH  (1974d.  as  cited  in  ACGIH 
1986/Ex.  1-3.  p.  236)  reports  an  oral 
LDs«s  in  rats  of  13  mg/lcg.  Other  reported 
values  for  oral  LDmS  in  rats  include  65 
mg/kg.  96  mg/kg,  and  208  mg/kg  (Farm 
Chemicals  Handbook  1974/Ex.  l-1147a: 
Association  of  American  Pesticide 
Control  OfRcials,  Inc.  1969.  as  died  in 
ACGIH  198e/Ex.  1-3.  p.  236:  Hayes 
1963/Ex.  1-962).  Studies  with  95  percent 
technical  ethion  report  oral  LDmS  of  87.4 
±  0.16  mg/kg  for  albino  rats  and  24.4 
mg/kg  for  female  rate  (Niagara 
Chemical  Division.  FMC  Corp..  as  cited 
in  ACCIH  1986/Ex.  1-3.  p.  236). 
Inhalation  studies  report  LC^  values  of 
710  mg/m*  for  female  rats  exposed  to  25- 
percent  wettable  powder  dust  for  one 
hour,  and  7200  mg/m*  for  male  rats 
similarly  exposed.  Dermal  exposure 
studies,  employing  technical  ethion. 
report  a  median  acute  dermal  lethal 
dose  in  rabbits  of  915  mg/kg, 
demonstrating  enthion's  ability  to 
penetrate  skin;  instillation  of  0.05  ml 
ethion  in  the  rabbit  eye  is  immediately 
irritating  but  does  not  cause  corneal 
scarring  (Niagara  Chemical  Division. 
FMC  Corp..  as  cited  in  ACGI>I  1986/Ex. 
1-3,  p.  236).  Dietary  studies  of  rate  fed 
600, 1000,  or  1500  ppm  reported  complete 
cholinesterase  inhibition:  300  ppm  in  the 
diet  produced  marked  cholinesterase 
inhibition  (Association  of  American 
Pesticide  Control  Ofiidals,  Inc.  1969.  as 
died  in  ACCIH  19e8/Ex.  1-3.  p.  236). 

Ethion  poisonings  have  been  reported 
in  workers  harvesting  grapes  and 
peaches  (State  of  California  Department 
of  Industrial  Relations,  as  cited  in 
ACGIH  1986/Ex.  1-3,  p.  236).  Only 
NIOSH  commented  on  ethion. 

OSHA  is  establishing  a  PEL  of  0.4  mg/ 
m*  for  ethion  as  an  8-hour  TWA.  with  a 
skin  notation.  The  Agency  concludes 
that  these  limite  will  protect  exposed 
workers  from  the  significant  risks  of 
organophosphate  poisoning  and 
cholinesterase  inhibition  formerly 
permitted  by  the  absence  of  any  OSHA 
limit  The  Agency  notes  this  substance's 
potential  for  dermal  absorpticm  in 
laboratory  animals  and  is  establishing  a 
skin  notation  to  protect  against  the  risk 
of  systemic  toxidty  by  this  route  of. 
exposure.  09^  finds  that  the  systemic 
poisoning  and  cholinesterase  inhibition 
caused  by  overexposure  to  ethion 
constitute  material  health  impairments. 
FENAMIPHOS 

CAS:  22224-92-6:  Chemical  FormuU: 

C,Ji«NOJ« 
H.S.  No.  1173 

OSHA  formerly  had  no  limit  or 
fenamiphos.  The  ACCIH  has  a  TLV- 
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TWA  of  O.t  mg/m*  for  ihit  aubctancs. 
with  a  akin  nolation.  The  propowd  PEL 
was  0.1  mg/m*.  with  a  tkin  notation: 
NIOSH  (Ex.  ft-«7.  Table  Nl)  concun. 
and  Ihit  limit  ia  established  in  the  final 
rule,  along  with  a  skin  notation. 
Penamiphos  it  a  tan-colored,  waxy 
solid. 

Fenamiphoa  it  a  cholinetterate 
Inhibitor  that  produces  both  central  and 
peripheral  cholinergic  reactiont  (WHO 
1975.  as  cited  in  ACCIH  1986/Ex  1-3.  p 
265).  The  acute  oral  LOm  values  reported 
for  fenamiphoa  are  2  to  19  mg/kg  in  rats. 
22  mg/kg  in  mice,  SB  to  100  mg/kg  in 
guinea  pigs.  10  to  17  mg/kg  in  rabbits, 
and  approximately  10  mg/kg  in  cats  and 
dog<i.  Acute  dermal  LDm  values  are  72  to 
154  mg/kg  in  rats  and  178  to  225  mg/kg 
in  rabbits.  One-  and  four-hour  exposures 
of  rait  to  fenamiphot  aerotolt  retulted 
in  LCm  valuet  of  110  to  175  mg/m*  and 
91  to  100  mg/m*.  respectively.  Rabbits 
exhibited  no  dermal  or  eye  irritation 
(WMO  1975  and  Loeser  and  Kimmerle 
1971.  both  as  died  in  ACCIH  19ee/Ex. 
1-3.  p.  285). 

Rata  exposed  to  fenamiphoa  aerosol 
at  concentrations  of  0.03.  025.  or  3.5  mg/ 
m*  of  air  for  three  weeks  exhibited  no 
aymptoms.  At  3.S  mg/m'.  rats  showed 
Slgntncant  depression  of  plaama 
cholinesterase:  0.25  mjj/m*  was  the 
highest  no-efIcc»  concentration  obaerved 
(Kimmerle  1962c.  as  cited  in  ACCIH 
19ee/Ex.  1-3.  p.  2B5).  Two-year  feeding 
studies  of  dogs  (at  levels  of  0.5. 1.0.  and 
10  ppm)  and  rats  (at  levela  of  3. 10.  and 
30  ppm)  revealed  no  treatment-related 
toxic  or  oncogenic  effecta  or  tissue 
changes  at  a  dietary  level  of  10  ppm;  no- 
observed -effect  levels  were  3  ppm  for 
the  rat  and  1  ppm  for  the  dog  (WHO 
1975  as  cited  in  ACCIH  19ee/Ex.  1-3.  p 
265).  Studies  of  rabbits  and  rats  showed 
no  embryoloxic  or  teratogenic  effects, 
and  results  of  a  three-generation  study 
in  rata  showed  that  fenamiphoa  had  no 
effect  on  reproduction  (WHO  1975.  as 
cited  in  ACCIH  19ee/Ex.  1-3.  p.  265). 
Studies  of  mice  have  also  shown  no 
mutagenic  effects,  and  a  study  of 
chickens  demonatrated  no  delayed 
neurotoxic  efforts  (WHO  1975  and 
Loeser  and  Kimmerle  1971.  both  aa  cited 
in  ACCIH  198e/Ex.  1-3.  p.  285). 
Fenamiphoa  ia  metabolised  rapidly  to 
aulfoxide  and  aulfone  derivatives  and  is 
excreted  primarily  in  the  urine,  aa 
demonatrated  in  absorption  leata  of  the 
akin  and  the  digestive  and  reapiralory 
tracta  of  rats  and  cows  (Waggoner  aiid 
Khaaawinah  1974/Ex.  1-679). 

There  are  no  reporta  of  human 
poiaoninga  caused  by  exposure  to 
fenamiphoa.  and  no  quantitative  data 
are  available  relating  adverse  health 
effects  to  measurable  airborne 


concentrations  of  fenamiphoa.  NIOSH 
aubmitted  the  only  comment  on 
fenamiphoa. 

In  the  Tinal  rule.  OSHA  ia  establishing 
a  PEL  for  this  substance  of  0.1  mg/m' 
TWA  to  protect  against  the  significant 
risk  of  antichollneatarase  effects 
presented  by  expoawt  to  this  substance 
at  the  levels  formerly  permitted  by  the 
■absence  of  an  OSHA  limit.  A  skin 
nolation  Is  also  established  based  on  the 
evidence  of  systemic  toxicity  via 
percutaneous  absorption  of  fenamiphoa. 
The  Agency  concludes  that  these  limits 
will  substantially  reduce  these  risks; 
OSHA  finds  that  cholinesterase 
inhibition  constitutes  a  nuiterial 
impairment  of  health. 
FENSULFOTHION  (DASANIT) 
CA&  115-00-2:  Chemical  Formula: 

H.S  Na  1174 

Previously.  OSHA  had  no  limit  for 
fensulfothion.  The  ACCIH  has  a  TLV- 
TWA  of  ai  mg/m*.  The  proposed  PEL 
was  0.1  mg/m*  as  an  8-hour  TWA: 
NIOSH  (Ex.  8-47,  Table  Nl)  concurs, 
and  this  limit  is  established  by  the  Tinal 
rule.  Fensulfothion  is  a  brown  liquid  at 
room  lempereture. 

Fensulfothion  has  an  acute  oral  LU* 
of  4  mg/kg  in  male  rats  and  1.8  mg/kg  in 
female  rals.  Aerosol  inhalation  studies 
in  rats  have  shown  LCmS  of  113  mg/m' 
for  a  one-hour  exposure  and  29.5  mg/m' 
for  a  fourhour  exposure  (Loeser  and 
Kimmerle  1971,  as  cited  in  ACCIH  1986/ 
Ex.  1-3.  p.  266).  This  insecticide  has 
been  shown  to  have  effects  similar  to 
those  of  the  other  thiophosphates.  which 
cause  cholinesterase  inhibition.  Dermal 
toxicity  is  high,  with  LOm  values  ranging 
between  14  and  30  mg/kg  for  male  rats 
and  between  3.5  and  3.0  mg/kg  for 
females  (NIOSH  1974d.  as  died  in 
ACCIH  19e6/Ex.  1-3.  p.  268).  TesU  of 
mice  and  rabbits  have  shown  no 
embryoloxic.  reproductive,  or  mutagenic 
effects.  The  no-effect  dietary  level  in 
subchronic  feeding  studies  is  reported  to 
be  1  ppm  in  rats  and  2  ppm  in  dogs.  The 
no-e^ect  level  for  cholinesterase 
inhibition  is  reported  as  1  ppm  in  the 
diet  for  both  dogs  and  cats  (ACCIH 
19e8/Ex.  1-3.  p.  268). 

In  humans,  dermal  studies  have 
shonvn  irritation  without  cholinesterase 
effects  from  two-hour,  twice-daily 
applications  of  a  5-percent  granular 
formulation  to  the  forearms  of  three 
subiects.  Systpmic  absorption  through 
the  lungs  has  been  demonstrated  after 
inhalation  of  fensulfothion  aerosols 
(ACCIH  19ee/Ex.  1-3.  p.  286).  No 
comments,  other  than  NIOSFTs.  wera 
received  on  this  substance. 

In  the  Tinal  rule.  OSHA  is  establishing 
a  PEL  of  ai  mg/m* TWA  for  this 


previously  unregulated  substance  to 
reduce  the  significant  risks  of  metabolic 
effects  and  skin  irritation.  The  Agency 
concludes  that  this  limit  will 
substantially  reduce  these  risks,  and 
that  skin  irritation  and  cholinesterase 
inhibition  are  material  impairments  of 
health. 
FENTHION 

CAS:  55-38-9:  Chemical  Formula: 

Ci.Hi.O»PSi 
H.&  No.  1175 

Previously.  OSHA  had  no  limit  for 
fenthion.  The  ACCIH  has  a  TLV-TWA 
of  0.2  mg/m*.  with  a  skin  notation.  The 
proposed  PEL  was  0.2  mg/m*.  with  a 
skin  notation,  and  the  final  rule 
establishes  this  limit  and  a  skin 
notation.  Fenthion  is  an  oily,  yellow-  to 
tan-colored  liquid  that  smells  slightly 
like  gariic. 

The  primary  health  effect  associated 
with  exposure  to  fenthion  is  plasma 
cholinesterase  inhibition.  The  oral  L£K« 
values  for  the  rat  and  rabbit  are  215  and 
150  mg/kg,  respectively,  and  the  dermal 
LDm  in  rals  is  330  mg/kg  [Fann 
Chemicals  Hanbook  1976/Ex.  l-1147b: 
NIOSH  1977),  as  cited  in  ACCIH  1986/ 
Ex.  1-3,  p.  268).  Rats  given  single 
intramuscular  injections  of  5. 25.  or  SO 
mg/kg  of  fenthion  exhibited  both 
enduring  electrorelinogram  changes 
(ERG)  and  changes  in  cholinesterase 
activity:  pseudocholinesterase  activity 
in  the  plasma  dropped  to  50  percent  of 
normal  on  the  fourth  day  after  injection. 
The  retinal  effects  of  fenthion  persisted 
for  as  long  as  50  days  (Imai  1975/Ex.  1- 
910).  Croups  of  Donryn  rats  fed  300  ppm 
fenthion  daily  showed  symptoms  of 
organophosphale  intoxication,  including 
nervousness,  general  spaama,  diarrhea, 
sahvation,  and  ophthalmologic  effecta 
(Kawai.  Tojo.  Miyazawa  et  al.  197e/Ex. 
1-1157).  The  no-effect  inhalation  level 
for  rata  haa  been  reported  to  be  1  mg/m* 
for  exposures  to  the  aerosol  of  six 
houra/day.  five  days/week  for  three 
weeka:  at  a  concentration  of  3  mg/m*. 
cholinesterase  inhibition  was  found 
(Thyaaen  1979.  as  cited  in  ACCIH  1988/ 
Ex.  1-3.  p.  287).  The  four-hour  inhalation 
LCm  in  the  rat  is  between  800  and  1200 
mg/m*(Thyssen  1978,  as  cited  in 
ACCIH  1988/Ex.  1-3,  p.  287). 

No  mutagenic,  cardnogenic  or 
reproductive  effects  have  been  reported 
(Shirasu.  Moriya,  Kato  el  al.  1976/Ex  1- 
1097:  Hanna  and  Dyer  1975/Ex.  1-485: 
and  WHO  1976.  Food  and  Agriculture 
Organization  (FAO/WHO)  1979.  Oesch 
1977,  Simmon,  Mitchell  and  Jergenson 
1977.  and  Herbold  1980,  all  as  cited  in 
ACCIH  1988/Ex.  1-3,  p.  288).  Single  and 
repealed  applications  of  the  compound 
produced  no  delayed  neurotoxic  effects 
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in  chickens  (WHO  1972.  as  died  in 
ACCIH  IflSe/Ex.  1-3.  p.  288).  Two-year 
feeding  studies  of  rhesus  monkeys 
showed  plasma  diolinesterase 
inhibition  at  the  highest  oral  dose  given. 
Le..  0.2  mg/kg  daily  (Rosenblum  1980.  as 
cited  in  ACCIH  1986/Ex.  1-3.  p.  266). 

Griffin.  Roseblum.  and  Coulston  (1979. 
as  died  in  ACCIH  198e/Ex.  1-3.  p.  268) 
reported  cholinesterase  depression  in 
humans  at  oral  doses  of  0.07  mg/kg 
daily  for  four  weeks,  but  no  effect  was 
observed  at  a02  mg/kg.  The  lowest 
lethal  dose  for  humans  is  50  mg/kg 
[Farm  Chemicala  Handbook  197e/Ex.  1- 
1147b:  NIOSH  1977).  as  dted  in  ACCIH 
iga8/Ex  1-3.  p.  100). 

NIOSH  (Ex.  8-«7.  Table  N2)  does  not 
concur  widi  OSHA's  limit  for  fenthion 
because  a  significantly  increased 
inddence  of  tumors  was  seen  in  male 
mice  exposed  to  fentfiion  (NCI  1979e,  as 
dted  in  ACCIH  1966/Ex.  1-3.  p.  288)  and 
fenthion  is  also  a  mutagen,  embryotoxin. 
and  teratogen  (Chen.  Sirianni,  and 
Huang  1965  and  Bordean  and  Sin^ 
1973.  both  as  dted  in  NIOSH/Ex.  isa 
Comments  on  Fenthkm).  OSHA  will 
monitor  the  toxiccriogical  literature  on 
fenthion:  howrever,  the  Agency  beUeves 
that  the  new  PEL  will  protect  exposed 
workers  from  any  of  ^  adverse  etFects 
assodated  with  expoaore  to  tfiis 
substance.  No  other  comments  on 
fenthion  were  received. 

In  the  final  rale.  OSHA  is  establishing 
an  8-boar  TWA  limit  off  02  mg/m*.  with 
a  sldn  notatioii.  for  fenthion.  llie 
Agency  concludes  that  these  limits  will 
protect  wot  hers  against  the  significant 
risk  of  choUnetgic  efiiscts  associated 
with  exposures  to  dils  substance  at  the 
levels  fbmerly  permitted  by  die  aboenoe 
of  any  OSHA  limit  A  skin  notation  is 
established  becauae  of  evidence  that 
fenthion  is  toxic  when  absorbed  throng 
the  skin.  OSHA  finds  that  cholinesterase 
inhibiti(m  constitutes  a  material 
impairment  ol  health. 

METHOMYL 

CA&  16751-77-6;  Ghemical  Formola: 

UHnNAS 
liS.No.UI5 

OSHA  formerly  had  no  limit  for 
methomyL  The  ACCIH  has  a  TLV-TWA 
of  2.5  mg/m*  for  diis  white  crystalline 
solid  widi  a  sU^tly  snUuroos  odor.  The 
proposed  PEL  for  methomyl  was  2.5  mg/ 
m*as  an  8-hour  TWA:  NIOSH  (Ex.  8-47. 
Table  Nl)  concurs,  and  die  final  rule 
estaUishes  this  limit 

Mediomyl  is  a  cholinesterase- 
inhibiting  faisectidde.  The  oral  LQw  in 
rats  is  reported  to  be  between  25  and  40 
mg/kg  (Iteshiell  and  Kennedy  19e4/Ex. 
1-648).  Studies  of  dermal  effects  have 
reported  no  appreciable  iiritation  or 
sensiti«a«ion  in  guinea  pigs.  Instillation 


of  a  10-percent  solution  of  methomyl  in 
propylene  glycol  or  of  the  dry  material 
into  rabbit  eyes  caused  mild 
coniunctivitis  without  corneal  injury. 
However,  marked  pupillary  constriction, 
a  health  effect  produced  commonly  by 
cholinesterase  inhibitors,  was  observed 
(EX  du  Pont  de  Nemours  and  Co..  Inc^ 
as  dted  in  ACCIH  19e6/Ex.  1-3.  p.  363). 
The  LCm  of  unformulated  methomyl  as 
mist  is  0.3  mg/L  at  four-hour  exposures: 
the  lethal  omcentration  in  rate  oqxMed 
to  a  90-percent  water-soluble 
formulation  with  a  partide  size  of  less 
than  10  microns  was  approximately  0.45 
mg/L 

Inhalation  studies  have  reported  no 
fatalities  resulting  fiom  four-hour 
exposures  to  the  saturated  vapm.  There 
is  no  clinical  evidence  of  cumulative 
toxidty  resulting  from  10  doses  of  5.1 
mg/kg/day  over  a  14-day  period 
(Harvey.  Jelinek.  and  Sherman  1973/Ex. 
1-488).  Methomyl  is  rapidly  metabolized 
and  excreted  in  the  urine,  and 
cholinesterase  inhibition  is  thus  quickly 
reversed.  In  dogs,  a  dose  of  20  mg/kg 
(one-half  the  lethal  dose)  produced 
symptoms  of  intoxication  and 
cholinesterase  inhibition  that 
disafqieared  within  two  to  four  hours 
after  cessation  of  eiqwaure  (EJ.  du  Pont 
de  Nranours  and  Co..  Inc. »»  dted  in 
ACCIH  1986/Bx.  1-3.  p.  363).  No 
depression  of  cholinesterase  activity 
could  be  detected  in  rats  fed  at  levels  of 
0. 200. 400.  or  800  ppm  methomyl  for  79 
days.  In  dogs,  9D-day  and  two-year 
feeding  studies  showed  no  effects  at  0, 
SO,  100,  or  400  pptoi  however,  animals 
fed  at  1000  ppm  did  demonstrate 
toxidty.  Similar  studies  of  rats  have 
shown  kidney,  liver,  and  spleoi  damage 
at  higher  fseding  levels,  but  the  no-effiect 
level  for  both  rate  and  dogs  has  been 
reported  to  be  100  ppm  (Kaplan  uid 
Sherman  1977 /Ek.  1-^37).  Only  NIOSH 
submitted  commente  on  methomyL 

In  the  final  rule.  OSHA  is  establishing 
a  PEL  of  2.5  mg/m*  (8-hoiir  TWA)  frv 
methomyL  The  Agency  concludes  that 
this  limit  wiU  protect  exposed  workers 
against  the  risk  of  cholinesterase 
i^bition  to  which  they  could  formerly 
have  been  exposed  in  the  absence  of 
any  OSHA  limit  The  Agency  has 
detennined  that  this  Umit  w^ 
sulMtantially  reduce  the  significant  risk 
of  cholinergic  effects,  wtddi  constitote 
material  impairmente  of  health. 
MONCMifETHYLANIUNE 

CAS:  100-61-8;  Ghemical  Fonnula: 

CANHfCHi) 
H.S.Nal280 

OSHA's  former  PEL  for 
monomethylaniline  (N-methyl  aniline) 
was  2  ppm.  measiued  as  an  8-hour 
TWA:  Au»  limit  was  accompanied  by  a 


skin  notation,  indicating  that  this 
chemical  can  readily  penetrate  the  skin. 
The  ACCIH  has  a  limit  of  0.5  ppm  TWA 
for  monomethylaniline.  also  with  a  skin 
notation.  OSHA  proposed  to  reduce  the 
8-hoar  TWA  PEL  to  0.5  ppm  and  to 
retain  the  skin  notation:  NIOSH  (Ex.  8- 
47.  Table  Nl)  concurs,  and  these  limits 
are  established  by  die  final  rule. 
Monomethylaniline  is  a  colorless  liquid 
that  turns  reddish-brown  after  standing. 

Tkeon,  Deichmann,  Sigmon.  and 
assodates  (1940/Ex.  1-676)  found  that 
monomethylaniline  applied  to  the  sldn 
of  laboratory  animals  resulted  in 
systemic  poisoning,  and  diat  the  oral 
LDte  in  rabbita  was  280  mg/kg.  A  later 
stady  by  Tnon  and  assodates  (1950/Ex. 
1-533)  riiowed  that  guinea  pigs,  rabbits, 
and  rata  died  from  130  or  fewer  seven- 
hour  ejqMMures  to  7.8  ppm 
monomethylaniline.  In  the  same  study,  a 
monkey  survived  the  same  numl>er  and 
lengtfi  of  exposures  at  2.4  ppm.  and  a 
dog  survived  SO  exposures  at  88  ppm. 
Ejqposed  animals  later  devdoped  blood 
changes,  including  mediemoglobinenua 
and  Heinz  bodies  CT^eon.  Sipnon. 
Wri^t  et  aL  1950/Ex.  1-533).  NIOSH 
was  the  only  commenter  to  the  record 
on  monomedi^aniline. 

In  die  final  rule,  OSHA  is  establishing 
a  0.5-ppm  TWA  limit  with  a  skin 
notation,  for  this  substance.  The  Agency 
concludes  that  these  limita  will  protect 
workers  from  die  significant  risk  of 
metabolic  and  blood  effects,  sodi  as 
methemoglobinemia.  potentiaDy 
assodated  widi  expomm  to 
monomethylaniline.  The  skm  notation 
will  protect  workers  from  the  risk  of 
systemic  poisomng  posed  by  the  skin 
absorption  of  diis  substance.  OSHA 
finds  that  the  methemogiobinenua  and 
skin  irritation  assodated  with  exposure 
to  monomethylaniline  exposure 
constitute  material  health  impairments. 
p-NITROCHUXlOBENZENE 

CAS:  lOO-OO-Sc  dMmical  Fannala: 

NQAH.C1 
HS.Nal288 

OSHA  fonnerly  had  an  8-hoor  TW  A 
limit  of  1  mg/m*,  with  a  skin  notation, 
for  p-nitrodilorofeen«ene  (PNCB).  The 
ACGHfs  new  TLV-TWA  of  0.8  mg/m* 
(0.1  ppm).  with  a  skin  notation  for  diis 
substance  was  recently  reduced  from  a 
TLV-TWA  of  3  mg/m*  (0.5  ppm).  The 
Agency  proposed  to  retain  ito  limit  and 
the  skin  notation,  and  the  final  rule 
indudes  these  limits,  para- 
Nitrochlorobenzene  takes  the  form  of 
yellow  crystals  and  has  a  sweet  odor. 

Hie  primary  hazards  assodated  with 
ejqwsure  to  PNCB  indude  systemic 
toxidty  to  the  liver,  spleen,  bone 
marrow,  and  Iddnejrs,  aa  well  as 
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methemoglobinemia  and  ONA  damage. 
The  Monsanto  Company  (1977.  as  cited 
In  ACCIH  laaS/Bx.  \-i,  p.  432.2) 
reported  an  oral  LDm  in  rats  of  S30  mg/ 
kg  and  a  dermal  Ilk*  in  rabbits  of 
greater  than  3040  mg/kg:  PNCS  was 
absorbed  through  rabbit  skin  to  produce 
methemoglobinemia  (Kubola  I960,  as 
cited  in  ACCIH  19e0/Ex.  1-<3.  p.  432.2). 
although  application  to  the  skin  or  eyes 
did  not  produce  irritation  (Monsanto 
Company  1977,  as  cited  in  ACCIH  1966/ 
Ex.  1-3.  p.  432.2).  Rusakov.  Korotkova. 
and  Hkbulatov  (1973/Ex.  1-060) 
described  the  development  of 
sensitizatioa  in  guinea  pigs  after  dermal 
application  of  PNC8. 

A  four-hour  inhalation  exposure  of 
rats  (heads  only)  showed  that  the  lethal 
oooocntration  was  approximately  16.1 
mg/L  (E.I.  du  Pont  de  Nemours  ft  Co.. 
Inc.  1961.  as  cited  in  ACCIH  19e6/Bx.  1- 
3,  p.  432.2).  Head-only  exposures  at  (MM. 
a29.  or  OM  mg/L  PNC8  for  six  hours/ 
day.  five  days/week  for  two  weeks 
resulted  in  spleen-weight  increases  and 
blood  effects  in  all  groups.  In  addition, 
there  were  doae-reUted  effects  In  blood 
methemoglobin  levels  (i.e..  decreased 
hemoglobin,  hematocrit,  and  red  blood 
cell  count  values).  Microscopic  changes 
in  the  spleen,  bone  marrow,  and  kidneys 
were  seen  in  the  two  higher-dose 
groups,  and  both  pathological 
degsJaeration  of  the  seminiferous  tubules 
and  abnormal  epididymal  sperm 
contents  were  also  obaarved  In  theaa 
groups  (EJ.  da  Pont  da  Nemours  A  Co.. 
Ina  1964.  as  dted  in  ACCIH  ig66/Ex.  1- 
S.  p.  43^2). 

The  Monsanto  Company  (1961.  as 
dtad  in  ACCIH  19ee/Ex.  1-3.  p.  432.2) 
reported  that  a  90-day  gavage 
administratioo  of  PNCB  at  dailv  doaes  of 
0.3. 10,  or  30  mg/kg  to  male  and  female 
rats  produced  hemolytic  effects  and 
spleen  changes  st  all  levels,  kidney  and 
liver  effects  at  mid-  to  high-level  doses, 
and  hyperplasia  of  bone  marrow  and 
testicular  atrophy  at  the  highest  dose  (30 
mg/kg/day).  In  196S.  Monsanto  reported 
the  results  of  another  gavage  study  in 
rats.  After  two  years  of  PNCB  feeding  at 
Oil.  0l7,  or  5i>  n^kg/day.  animals  in  the 
mid-  and  hi^nloae  poups  exhibited 
hemolytic  effects;  in  addition,  mid-  and 
high-dose  groups  showed  microscopic 
spleen.  ki<hiey.  and  liver  changes  and.  at 
the  highest  dose,  bone  marrow 
hyperplaaia  and  testicular  atrophy 
(Monsanto  Company  196S.  as  cited  in 
ACCIH  196e/Bx.  1-3.  p.  432.2). 

Rats  fsd  VfKB  at  doses  of  a  ai.  OJ. 
or  5  mg/kg/day  for  up  to  two  years 
showed  methemoglobinemia  at  the  two 
highest  levels,  and  animab  in  the  5-mg/ 
kg/day  group  had  indications  of  snemia 
and  pigment  acciimulation  in  spleen 


cells.  No  trestment-related  increase  in 
tumors  was  observed  (Monsanto 
Company  1965.  as  cited  in  ACCIH  1966/ 
Ex.  1-3.  p.  432.2).  In  s  dietary  cancer 
bioassay,  rats  and  mice  were  given 
PNCB  at  unspecified  levels  for  two 
years  (Weisberger.  Russfleld. 
Homburger  et  al.  1978/Ex.  1-635).  Only 
mice  were  affected,  with  mice  of  both 
sexes  showing  an  increase  in  vascular 
tumors  at  the  highest  dose  and  male 
mice  showing  an  increase  in  liver 
tumors  st  the  lowest  dose  rWeisberger, 
Russfiekl.  Hombufisr  et  aL  1978/Bx.  1- 
53S). 

Matamal  toxidty  was  seen  In  rats 
given  PNCB  bv  gavage  at  doses  of  15 
and  45  mg/kg/day  on  days  nine  through 
16  of  gestation;  al  die  45Ang/kg  level, 
fetotoxicity  and  teratogenicity  were  also 
observed  (Nair,  Johannsen.  and 
Schroeder  ig8S/Bx.  1-752).  At  IS  mg/kg. 
maternal  toxidty  but  no  fetotoxidty  or 
teratogenic  effects  occurred;  at  the 
lowest  dose,  the  only  effect  wss  s  small 
increase  in  maternal  spleen  weight  A 
two  generation  reproductive  study 
resulted  in  a  reducod  mating  index  in 
rats  given  0.7  or  Si)  mg/kg/day 
(Monsanto  Company  1964,  as  dted  in 
ACCIH  1966/Ex  1-3.  p.  432.2).  Positive 
responses  wen  observed  in  a  mutation 
assay  of  L5178Y  TK  mouae  lymphoma 
calls  (both  with  and  without  metabolic 
activatioo)  and  in  a  microbial  assay  of 
SaJmonel/a  strain  TA  1S35  (in  the 
•baonot  of  metabolic  activation): 
however,  no  evidence  of  mutagmidty 
was  noted  in  assays  of  three  other 
Salmonella  strains  or  in  assays  of 
Chinese  hamster  ovary  cells,  rat 
hepatocyta  primary  culture/DNA  repair, 
or  rat  bone  marrow  cell  clastogenesis 
(Monsanto  Company  1960-1904.  as  dted 
in  ACCIH  1966/Bx  1-3.  p.  432.2).  PNCB 
produced  DNA  damage  in  the  liver, 
kidney,  and  brain  cells  of  rats  sfter  a 
single  Intraperitoneal  dose  of  30  to  1000 
mg/kg  (Cesarone.  Bolognesi,  snd  Santi 
19e3/Ex.  1-642)  and  in  cultured 
hepatocytes  at  1.S  boun  after  a  three- 
hour  treatment  (Cesaroaa.  Fugassa. 
Calls  et  aL  1964/Bx.  1-641). 

p-Nitrochlorobenzene  may  be 
absorbed  through  the  lungs  snd  skin  in 
humans  to  produce  methemoglobinemia. 
Reports  of  industrial  exposures  indicate 
that  ovaraxposura  causes  cyanosis, 
weakness,  and  headache  (Sisita  and 
Moreo  196e/Ex.  l-Mk  Renshaw  and 
Ashcroft  192e/Ex.  1-622).  In  a  study  of 
wortunen  exposed  to  sverage 
concentrations  of  PNCB  st  SS,  12S.  or  143 
ppm  snd  to  s  23-ppm  concentration  of  s 
PNCB-nitrophenol  mixtura.  the  suthors 
conduded  that  the  mixed  exposure  did 
not  produce  chronic  intoxication,  but  did 
cause  increased  methemoglobin,  the 


appearance  of  Heinz  bodies,  headache, 
vertigo,  and  occasional  eczema:  these 
effects  could  not  be  attributed  definitely 
either  to  skin  absorption  or  to  the  level 
of  PNCB  in  the  mixture  (Pacs^ri,  Magos. 
snd  Batskor  1958/Ex.  1-521).  No  data 
are  reported  for  the  p- 
nitrochlorobenzene  exposures  only 
(Pacs^ri.  Magos,  and  Batskor  19Sa/Ex. 
1-621). 

Only  NIOSH  commented  on  p- 
nitrochlorobensene.  NIOSH  (Ex.  6-47. 
Table  NOB  and  Tr.  OL  pp.  97-96)  notes 
that  this  substance  is  a  potential 
occupational  carcinogen  and  that  the 
risk  remaining  at  the  PEL  is  substantial: 
NIOSH  therefore  regards  p- 
nitrochlorobenzene  as  s  candidate  for  a 
full  section  6(b)  rulemaking.  OSHA  is 
aware  both  of  the  recent  toxicological 
data  on  this  substance  and  of  the 
ACCIKs  recent  lowering  of  the  TLV  to 
QA  mg/m*.  OSHA  will  carefully  monitor 
the  literature  on  PNCB  and  will  revise 
the  PEL  in  the  future  if  such  action  is 
warranted. 

In  the  final  rule.  OSHA  is  retaining  its 
former  6-hour  TWA  limit  of  1  mg/m*  for 
p-nitrochlorobenzene.  with  a  skin 
notation.  The  Agency  condudes  that 
these  limits  are  necessary  to  proted 
workera  from  the  significant  risks  of 
methemoglobinemis  and  changes  in  the 
spleen,  liver,  and  kidney  possible  at 
higher  exposure  levels.  OSHA  is 
retaining  the  skin  notation  because 
dennal  absorption  of  PNCB  has  been 
shown  to  cause  systemic  effects  in 
humans  and  animals.  The  Agency  finds 
that  methemoglobinemia  and  spleen, 
kidney,  and  liver  damage  constitute 
material  impairments  of  health. 
PHORATE 

CAS:  286-02-2:  Chemical  Fonnula: 

CHitOiPS. 
H.&Na1319 

Previously,  OSHA  had  no  limit  for 
phorate.  The  ACCIH  has  limits  of  COS 
mg/m'  SS  an  6-hour  TWA  and  0.2  mg/m* 
as  a  STEL  for  phorate,  with  a  skin 
notation.  The  proposed  PELs  were  0.05 
mg/m*  SS  sn  fl^our  TWA  PEL,  with  a 
STEL  of  0.2  mg/m*  and  a  skin  notation; 
NIOSH  concun  with  these  limits  (Ex.  8- 
47,  Tsble  Nl).  which  are  established  in 
the  final  rule.  Phorate  is  an 
organophosphorus  cholinesterase 
inhibitor  that  takes  the  form  of  a  dear 
liquid  and  is  used  as  sn  insecticide. 

Phorate  is  s  highly  toxic  compound  in 
animals.  Rats  exposed  to  daily  doses  of 
phorate  showed  effects  above  0.15  mg/ 
kg/day  but  no  effects  below  this  level 
The  no-effed  level  in  dogs  is  between 
0.01  and  0J)6  mg/kg/day  (Gaines  1960/ 
Ex.  1-320).  The  dermal  LD^  in  male  rats 
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is  6.2  mg/kg  and.  for  female  rats,  25  mg/ 
ks. 

The  final  rule's  limits  of  0.05  mg/m*  as 
an  8-hour  TWA.  supplemented  by  a 
STEL  of  0.2  mg/m' and  a  skin  notation, 
are  based  on  calculations  that  the  no- 
effect  level  in  humans  would  lie  in  the 
range  between  0.21  and  0.7  mg/day,  and 
that  use  of  an  appropriate  safety  factor 
would  suggest  an  8-hour  limit  of  0.05 
mg/m*,  with  a  STEL  of  0.2  mg/m*,  to 
ensure  against  excursions  greatly  in 
excess  of  the  TWA  limit.  OSHA 
received  no  comments  on  phorate 
except  those  from  NIOSH. 

OSHA  finds  that  these  limits  will 
proted  workera  exposed  to  phorate 
agaiiut  diolinesterase  inhibition  and  its 
assodated  effects,  which  indude 
respiratory  symptoms,  nausea, 
confusion,  and  vomiting.  The  Agency 
condudes  that  in  the  absence  of  any 
OSHA  limit  phorate-exposed 
employees  were  formerly  at  significant 
risk  of  experiencing  such  effects  and 
that  establishing  a  PEL,  STEL,  and  skin 
notation  will  substantially  reduce  these 
risks.  OSHA  finds  that  cholinesterase 
inhibition  and  its  symptoms  dearly 
constitute  material  impairments  of 
health. 
PROPOXUR 

CAS:  114-28-1:  Chemkal  Fomula:  CnHuNOi 
H&.  Na  1337 

OSHA  had  no  former  limit  for 
propoxur.  The  ACGIH  has  established 
an  S-hour  TLV-TWA  of  0.5  mg/m*  for 
this  white,  odorless,  crystalline 
compound.  The  proposed  PEL  was  0.5 
mg/m*  as  an  6-hour  TWA:  NIOSH  (Ex. 
8-47,  Table  Nl)  concun  with  this  limit 
and  the  final  rule  establishes  it 

The  oral  UXaS  in  male  and  female  rats 
are  83  and  86  mg/kg.  respedively:  for 
both  sexes,  the  dermal  LI)m  is  greater 
tiian  2400  mg/kg  (Gaines  19e9/Ex  1- 
320).  Dietary  studies  in  rats  at  levels  of 
7.5  mg/kg/day  for  28  days  or  at  800  ppm 
for  three  months  produced  no  adverse 
effect  (AssodaUon  of  American 
Pesticide  Control  Officials,  Inc.  1966/Ex. 
1-1011).  Rats  were  exposed  to  propoxur 
concentrations  of  5,  7, 18.7,  or  31.7  mg/ 
m*  six  hours/day,  five  days/week  for  12 
weeks;  animals  in  the  high-dose  group 
showed  depressed  red  blood  cell  and 
brain  cholinesterase  levels,  and  plasma 
cholinesterase  was  depressed  by  as 
much  as  20  to  30  percent  (Association  of 
American  Festidde  Control  Officials, 
Ina  lOea/Ex.  1-1011). 

In  humans,  a  few  cases  of  mild 
propoxur  poisoning  have  been  reported 
among  sprayers  of  this  insecticide  and 
among  residents  of  propoxur-treated 
homes  (Vandekar,  Hedayat,  Plestina, 
and  Ahmady  1968/Ex.  1-679).  In  a  study 
of  human  volimteere,  a  single  oral  dose 


of  1.5  mg/kg  propoxur  caused  a 
depression  in  red  blood  cell 
cholinesterase  and  gastrointestinal 
symptoms  that  disappeared  two  houra 
after  ingestion.  Oral  doses  of  0.75  to  IX) 
mg/kg  produced  no  symptoms  but  did 
depress  erythrocyte  diolinesterase 
(Vandekar,  Plestina,  and  WUhelm  1971/ 
Ex.  1-680).  The  only  comment  on  this 
substance  was  submitted  by  NIOSR 

In  the  final  rule,  OSHA  is  establishing 
an  8-hour  TWA  of  0.5  mg/m*  for 
propoxur.  The  Agency  concludes  that 
this  limit  will  proted  workera  against 
the  significant  risk  of  cholinesterase 
inhibition  assodated  with  exposure  to 
this  substance  at  the  levels  fonneriy 
permitted  by  the  absence  of  any  OSHA 
Umit  OSHA  finds  that  cholinesterase 
inhibition  is  a  material  health 
impairment 
RONNEL 

CAS:  290-84-3;  Chemical  Fonnula: 

(CH,0)iPSOCACli 
H.S.  No.  1349 

OSHA  formerly  had  a  Umit  of  15  mg/ 
m*  TWA  fcM-  ronneL  The  ACGIH  has  a 
TLV-TWA  of  10  mg/m*  for  tiiis  white, 
noncumbustible  powder.  Hie  proposed 
PEL  was  10  mg/m*  as  an  8-hour  TWA; 
NIOSH  (Ex.  8-47.  Table  Nl)  concun 
with  this  limit  and  it  is  established  in 
the  final  rule. 

Ronnel  is  an  indirect  cholinesterase 
inhibitor  that  affects  the  blood  plasma 
rather  than  the  red  cell 
acetylcholinesterase  (Plapp  and  Casida 
1958a/Ex.  1-657).  The  acute  oral  LDu  for 
rats  is  reported  as  1250  and  2630  mg/kg 
for  males  and  females,  respectively.  The 
oral  LDm  in  dogs  is  greater  than  500  mg/ 
kg  (McCoUister,  Oyen,  and  Rowe  1959/ 
Ex.  1-594).  Two-year  dietary  studies  of 
rats  fed  up  to  50  mg/kg/day  showed  no 
effed  on  growth  rate,  food  consumption, 
survival,  or  hematopoesis  (McCoUister, 
Oyen,  and  Rowe  1959/Ex.  1-594).  In  a 
study  by  Gladenko  and  Stuk  (1972,  as 
cited  in  ACCIH  lOOe/Ex.  1-3,  p.  513). 
albino  rats  developed  clinical  symptoms 
of  motor  irritation,  tremor,  increased 
auditory  and  tactile  sensitivity, 
lacrimation,  and  salivation  within  two 
weeks  of  exposure  at  levels  between  164 
and  328  mg/kg;  some  animals  died 
during  the  latter  part  of  the  study.  At 
exposures  below  16.4  mg/kg.  no  ill 
effects  were  observed  (Gladenko  and 
Stuk  1972.  as  cited  in  ACGIH  1986/Ex. 
1-3.  p.  513).  A  two-year  feeding  study  in 
dugs  exposed  at  10  mg/kg  showed  no  ill 
effects  except  cholinesterase  depletion 
(Worden,  Noel,  and  Mawdesley-Thomas 
1972/Ex.  1-583). 

Patch  tests  of  50  human  subjects 
showed  that  ronnel  has  no  skin- 
sensitizing  potential  (McCoUister,  Oyen, 


and  Rowe  1959/Ex.  1-594).  Only  NIOSH 
submitted  comments  on  this  substance. 
In  the  final  rule,  OSHA  is  establishing 
an  8-hour  TWA  Umit  of  10  mg/m*  for 
ronneL  The  Agency  concludes  that  this 
limit  wiU  proted  woricere  against  the 
significant  risk  of  cholinergic  effects 
assodated  with  exposure  to  this 
substance.  OSHA  has  determined  that 
this  limit  wiU  substantiaUy  reduce  this 
significant  risk,  and  that  cholinesterase 
inhibition  constitutes  a  material  health 
impairment 

SULPROFOS 

CAS:  35400-43-2:  Chemical  Fonnula: 

C,tH,.OtPS. 
H.S.  No.  1380 

OSHA's  Z  tables  formerly  had  no 
Umit  for  sulprofos.  The  ACGIH  has  an 
exposure  limit  of  1  mg/m*  as  an  8-hour 
TWA.  The  proposed  PEL  was  1  mg/m* 
as  an  8-hour  TWA;  NIOSH  (Ex.  8-47. 
Table  Nl)  concurred  with  this  limit  and 
OSHA  estabUshes  this  limit  in  the  final 
rule.  Sulprofos,  also  known  as  the 
insecticide  Bolstai*.  is  a  tan  Uquid. 

Kimmerie  (1982b,  as  dted  in  ACGIH 
1966/Ex.  1-3,  p.  547)  conduded  an 
extensive  animal  study  on  the  effects  of 
sulprofos.  He  repcHted  that  the  acute 
toxicity  of  sulprofos  is  spedes- 
dependent  rats  have  an  oral  LDm  of  100 
to  300  mg/kg  and  mice  have  an  oral  LDj« 
of  1600  to  1800  mg/kg.  The  reported 
dermal  LDmS  are  greater  tiian  1000  ml/ 
kg  fn  rats  and  800  to  1000  mg/kg  in 
rabbits.  In  rabbits,  sulprofos  did  not 
irritate  the  skin  or  eyes,  and  it  had  no 
dermal-sensitization  effects  in  guinea 
pigs.  Inhalation  studies  showed  no 
fataUties  in  rats  exposed  to  aerosol 
concentrations  of  up  to  4130  mg/m*  of 
sulprofos  over  a  period  of  four  houn.  In 
a  three-week  inhalation  study  in  which 
rats  were  exposed  to  aerosol 
concentrations  of  6. 14,  or  74  mg/m*,  the 
two  highest  concentrations  produced 
cholineigic  symptoms;  no  observable 
effects  were  seen  at  the  lowest 
concentration.  Two-year  feeding  studies 
by  Kimmerie  (1982b,  as  dted  in  ACGIH 
1988/Ex.  1-3.  p.  547)  in  dogs.  rats,  and 
mice  showed  that  sulprofos 
concentrations  of  150  ppm,  250  ppm,  or 
400  ppm  were  tolerated  by  aU  spedes, 
with  no  sulprofos-related  tissue  changes, 
signs  of  toxicity,  or  oncogenic  effeds. 
The  overaU  NOELs  were  10  ppm  in  dogs, 
6  ppm  in  rats,  and  2.5  ppm  in  mice. 
Kimmerle's  ingestion  studies  in  rats  and 
rabbits  dosed  at  levels  of  3. 10,  or  30 
mg/kg/day  of  sulprofos  showed  no 
embryotoxic  or  teratogenic  effects  in 
these  animals,  and  a  three-generation 
diet  study  in  rats  also  produced  no 
advene  reproductive  effects.  Mutagenic 
studies  reported  by  the  same  author  in 
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mice  were  negative.  Separate  sutMCUte 
inhalation  ttiKiiee  alao  showed  no 
efTects  on  blood  choiineeteraM  levels  in 
rats  expoeed  to  6  ms/tn*  (Zielhuis  and 
van  der  Kreek  1979/Ex.  1-013).  Tliera 
are  no  reported  cases  of  poisoning  in 
humans  (ACCIH  lOaS/Ex.  1-3.  p.  547). 
NIOSH  was  the  only  coounenter  on 
•ulprofoa. 

In  the  flnal  rule.  OSHA  is  establishing 
an  8-hour  TWA  limit  of  1  mg/m*  for 
sulprofoe.  The  Agency  concludes  that 
this  limit  will  protect  workers  from  the 
significant  risk  of  cholinesterase 
inhibition,  the  most  sensitive  indicator 
of  exposure  to  this  previously 
unregulated  substance.  The  Agency  has 
determined  that  this  limit  will 
subsuntially  reduce  this  significant  risk, 
and  that  cholinesterase  inhibition 
constitutes  a  material  impainnenl  of 
health. 
TEXPHBNYLS 

CAS:  2Sl«>-aO-4:  ChcaUcal  ForoNila:  CmHm 
K&NaiaM 

The  former  OSHA  limit  for  llM 
terphenyls  was  1i>  ppm  as  a  ceiling 
UmiL  The  ACGIH  has  a  as-ppm  ceiling 
limit  for  these  substances.  The  propoeed 
PEL  for  the  terphenyls  was  OS  ppm  as  a 
ceiling:  NIOSH  (Ex.  8^7.  Table  N1) 
concurs  with,  and  the  final  rule 
establishes,  this  limit  Terphenyls  are 
colortess  or  light  yellow  solids  and  are 
used  as  coolants  in  nuclear  reactors. 
Commercial  preparations  contain 
mixtures  of  ortlio-.  meta-.  and  para- 
terphenyis. 

The  terphenyls  are  primary  irritants 
that  cause  eye.  skia  and  respiratory 
tract  liriUtioo.  Haley.  Detrick.  Koomsu 
et  aL  (1980/Bx.  1-32S)  reported  that 
mixtures  of  terphenyls  caused 
con|unctival  irritation  when  Instilled 
into  the  eyes  of  rabbits,  and  damaged 
guinea  pig  stdn  following  intracutaneous 
iniection.  Cornish.  Bahor.  and  Ryan 
(1982/Ex.  1-410)  determined  LDb*  values 
of  190a  a4aa  and  greater  than  lOOOO 
n^kg  for  the  ortho-.  meta-.  and  para- 
terphenyls.  respectively.  These  authors 
also  conducted  30-day  feeding  studies  of 
rats  involving  doses  of  2S0  or  800  mg/ 
kg/day  of  the  individual  terohenyl 
isomers.  Rats  fad  artho-terphanyl 
showed  elevated  liver  and  kidney 
weight  ratios:  rats  ted  meta-lerpbenyl 
displayed  elevated  kidney  weight  ratios 
only:  and  rats  fad  para-terphenyl 
sh<nved  no  elevation  in  liver  or  kidney 
weight  ratioa.  Two  studies  by  Petkau 
and  Hoogstraaten  (19e6/Ex  1-432)  and 
Young.  Pstkau.  snd  Hoogstraaten  (1900/ 
Ex.  1-480)  have  sho«vn  that  the 
terphenyls  have  nephrotoxic  effects  and 
cause  hepatic  damage  in  rats  fed  33  mg/ 
kg/day.  Adamson.  Bowden.  and  Wyatt 


(Isae/Ex.  1-293)  pubUshed  a  study  la 


which  rats  exposed  to  terphenyl 
seroeols  for  seven  hours  per  day  at  a 
concentration  of  50  mg/m* . 
(approximately  5  ppm).  for  a  period  of 
eight  days,  developed  morphological 
changes  in  their  pulmonary  cell 
mitochondria:  the  number  of  vacuolated 
mitochondria  was  directiy  related  to 
duration  of  exposure. 

Weeks  (1971 /Ex.  1-560)  and  Weeks 
and  Lentle  (1970/Ex.  1-082)  conducted  a 
clinical  survey  of  47  workers  wiUi 
ongoing  exposure  to  terphenyl  coolant  in 
a  nuclear  facility.  The  study  represented 
122  man-years  of  occupational  expoeure. 
with  durations  of  exposure  ranging  froai 
six  months  to  seven  years.  The  airborne 
concentrations  of  teiphenyl  varied, 
measuring  0i»«  mg/m*  in  general 
working  areas  and  up  to  OOOmg/m*  in 
areas  with  organic  piping  equipment 
llw  terphenyl  coolant  was  determined 
to  be  a  primary  irritant  even  in  those 
workers  wearing  protective  clothing, 
because  skin  motetneae  increased 
darmal  seositivity  to  the  terphenyls 
(Waaks  19n/Bx.  1-680;  Weeks  and 
Lentle  1070/Bx.  1-682).  TesU  and  Masi 
(1084/Bx.  1-578)  reported  diat  at 
concentrations  above  10  mg/m* 
(approximately  1  ppm.  the  former  OSHA 
ceiling  limit),  workers  reported  both  ay* 
and  raapiratory  irritation. 

The  Motor  Vehide  Manufactwers 
Asaodatton  (MVMA)  recoounended 
fHMrally  that  OSHA  delay  rulemaking 
on  a  number  of  substances.  Including 
the  terphenyls.  on  the  grounds  that  the 
MVMA  did  not  have  sufficient  time  to 
review  and  evaluate  Um  impacts  of  this 
rulemaking  (Ex.  3-002).  The  MVMA  did 
not  provide  any  data  or  report  any 
problems  specific  to  the  health  effects  or 
feasibUity  of  the  limit  propoeed  for  the 
terphenyls;  instead,  die  MVMA  merely 
listed  dtese  substances  and  many  others 
in  its  submission.  In  response  to  the 
MVMA.  OSHA  notes  tiiat  hundreds  of 
commenlers  were  sble  to  provide 
detailed  Information  to  OSHA  in  the 
time  allotted.  In  addition,  no  other 
comments  were  received  on  the  subfect 
of  the  terphenyls. 

In  the  final  rule,  OSHA  is  establishing 
a  ceiling  limit  of  0l5  ppm  for  the 
terphenyla.  The  Agency  concludes  that 
this  Umit  will  protect  expoeed  workers 
against  the  sipiificant  risk  of  primary 
irritation  of  the  eyes.  skin,  and  uppar 
respiratory  tract  and  of  mitochondrial 
changes  potentially  associated  with 
exposure  to  very  low  sirbome  levels  of 
the  terphenyls.  The  Agency  has 
determined  that  this  limit  will 
substantially  reduce  these  significant 
risks  and  that  primary  irritation  and 
metabolic  effects  constitute  material 
health  impairments. 


■t-TOLUIOlNE 

CAS:  10a-M-1:  Chmnical  Foniiula:  CWti 
H.S.Nal401 

m-Toluidine  formerly  had  no  OSHA 
permissible  exposure  limit.  The  ACGIH 
has  a  2-ppm  O-hour  TWA,  with  a  skin 
notation.  The  proposed  PEL  was  2  ppm 
as  an  8-hour  TWA.  with  a  skin  notation, 
and  the  final  rule  establishes  these 
limits.  m-Toluidine  is  a  light  yellow 
Uquid. 

When  m-toluidine  was  tested  on  the 
eyes  and  skin  of  rabbits,  moderate  to 
strong  irritation  effects  resulted  (N106H 
1979b,  as  cited  in  ACGIH  1988/Ex.  1-3, 
p.  589).  A  mean  maximal 
methemoglobinemia  of  80.2  percent  was 
reported  to  occur  following  the 
intravenous  administration  of  27  mg  m- 
toluidine  per  kilogram  of  body  weight  in 
cats  (McLean.  Starmer,  and  Tliomas 
19e9/Ex.  1-42S).  Rodent  carcinogenicity 
studies  cited  by  the  ACGIH  (1986/Ex.  1- 
3,  p.  589)  were  either  inconclusive  or 
negative. 

The  effects  in  humans  of  exposure  to 
m-toluidine,  when  it  is  either  abaorbed 
through  the  skin  or  delivered  via 
inhalation,  are  hematuria  and 
methemoglobinemia.  Exposure  to  40 
ppm  for  60  minutes  causes  severe 
poisoning  (GoldUati  1955/Ex.  1-417). 
There  are  no  epidemiological  studies  of 
workers  expoeed  only  to  m-toluidina 
(ACGIH  1908/Bx  1-3.  p.  589). 

NIOSH  does  not  concur  widi  OSHA's 
limit  (Ex.  8^7.  Table  N2:  Tr.  DL  p.  66) 
and  reports  that  although  the  evidence 
for  the  carcinogenicity  of  m-toluidine  is 
inconclusive  (Weisberser.  Russfield. 
Homburger  et  sL  1978/Ex.  1-535).  it  is 
important  to  remember  that  this 
substance  is  an  aromatic  amine,  like  o- 
and  p-toluidine,  both  of  which  are 
carcinogenic  NIOSH  commented  that  a 
lower  PEL  might  be  appropriate  for  this 
substance. 

In  die  final  rule,  OSHA  is  establishing 
a  2-ppm  8-hour  TWA  and  a  skin 
notation  for  this  previously  unregulated 
chemical.  The  Agency  concludes  that 
this  limit  will  protect  workers  from  the 
significant  risk  of  metabolic  effects,  such 
as  hematuria  and  methemoglobinemia, 
associated  with  exposure  to  m-toluidine 
at  the  levels  formeriy  permitted  in  the 
abeence  of  any  OSHA  PEL  OSHA  finds 
that  hematuria,  methemoglobinemia, 
and  the  other  metabolic  effects 
associated  with  exposure  to  m-toluidine 
constitute  material  impairments  of 
health. 
2.43-TRlNTTROTOUJENE 

CAS:  1ia-«»-7:  ChMBical  Fonnula: 

CtH»N.O. 
H.S.  Na  1419 
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OSHA's  former  PEL  for  2,4,6,- 
trinitrotoluene  (TNT)  was  1.5  mg/m  *  as 
an  &-hour  TWA,  with  a  skin  notation. 
The  ACGIH  has  set  a  TLV-TWA  of  0.5 
mg/m  *  also  with  a  skin  notation,  for 
this  chemical.  The  proposed  PEL  was  0.5 
mg/m  *  as  an  8-hour  TWA.  and  the  final 
rule  establishes  this  limit:  the  skin 
notation  is  retained.  NIOSH  (Ex.  8-47, 
Table  Nl)  agrees  that  this  limit  is 
appropriate.  TNT  occurs  as  yellow, 
needle-like  crystals  and  is  used  as  an 
explosive. 

The  ACGIH's  limit  was  selected  on 
the  basis  of  health  surveys  conducted 
among  occupationally  exposed  woricers. 
Fairhall  (1957e,  as  cited  in  ACGIH  1986/ 
Ex.  1-3,  p.  610)  describes  dermatitis, 
cyanosis,  gastritis,  acute  yellow  atrophy 
of  the  liver,  and  aplastic  anemia  as 
possible  effects  of  exposure  to  TNT. 
According  to  Sollman  (1957/Ex.  1-091), 
blood  destruction,  leucocytosis  or 
leucopenia,  and  varying  degrees  of 
central  nervous  system  change 
(probably  resulting  from  anoxia, 
peripheral  neuritis  and  muscular  pains, 
cardiac  muscular  and  menstrual 
irregularities,  and  urinary  and  renal 
irritation)  can  also  occur  as  a 
consequence  of  TNT  exposure.  TNT  has 
irritant  properties  and  may  cause 
sneezing,  sore  throat  or  skin  irritation 
(von  Oettingen  1941/Ex.  1-874). 

A  study  by  Goodwin  (ig72/Ex.  1-556) 
revealed  36  cases  of  liver  damage  in  a 
munitions  plant  where  workers  were 
exposed  to  a  mean  air  level  of  2.38  mg/ 
m  *  TNT  over  a  period  of  20  years. 
Another  study  (Morton,  Ranadive,  and 
Hadiaway  197e/Ex.  1-566)  found 


elevated  levels  of  liver  enzymes  in  43 
TNT  shell-packers  and  loaders  who 
worked  where  TNT  exposures  ranged 
fit>m  0.3  to  0.8  mg/m  *  over  a  period  of 
five  months.  In  1975,  Djerassi  and 
Vitany  (Ex.  1-550)  published  a  paper 
describing  hemolytic  episodes  in  three 
TNT  workers  with  glucose-€-phosphate 
dehydrogenase  deficiency:  although 
these  woricers  were  from  Iraq,  where  G- 
6-PDase  deficiency  has  a  high  (25 
percent)  frequency  of  occurrence,  the 
study  is  also  of  concern  for  other 
workers  having  a  high  fi«quency  of  G-&- 
PDase  deficiency.  NIOSH  was  the  only 
commenter  to  the  record  on  TNT. 

In  the  final  rule,  OSHA  is  establishing 
an  8-hour  TWA  of  0.5  mg/m  *  for  2,4,6- 
trinitrotoluene;  the  skin  notation  is 
retained.  The  Agency  concludes  that 
this  limit  is  necessary  to  protect  workers 
against  the  significant  risk  of  liver 
damage  and  hemolytic  effects 
potentially  associated  with  exposure  to 
TNT.  OSHA  has  determined  that  this 
limit  will  substantially  reduce  these 
significant  risks  and  that  liver  damage 
and  hemolysis  constitute  material  health 
impairments. 

Conclusions  for  the  Group  of 
Biochemical/Metabolic  Toxins 

For  the  class  of  toxic  substances 
having  biochemical/metabolic  effects, 
OSHA  concludes  that  occupational 
exposure  presents  significant  risks.  The 
effects  associated  with  exposure  to 
these  substances  (which  inhibit 
cholinesterase  activity,  interfere  with 
die  blood's  ability  to  carry  oxygen,  and 
produce  Antabuse-like  symptoms  and 
signs)  range  from  nausea. 


bronchoconstriction,  cardiac 
irregularities,  neurobehavioral  effects, 
and  unconsciousness  to  coma  and 
death,  depending  on  the  severity  of  the 
exposure.  OSHA  finds  that  all  of  these 
symptoms  and  signs  constitute  material 
health  impairments.  Because  many  of 
these  substances  are  relatively  new  on 
the  industrial  scene,  OSHA  previously 
had  no  limits  for  them.  This  situation 
meant  that,  in  the  past  occupational 
exposures  to  these  substances  could  be 
essentially  uncontrolled.  The  Agency 
finds  that  establishing  or  revising  limits 
for  this  group  of  toxicants  is  necessary 
to  reduce  these  significant  occupational 
risks. 

14.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Sensitization 
Effects 

Introduction 

OSHA  is  establishing  limits  for  eight 
substances  on  the  basis  of  their  ability 
to  cause  pulmonary  or  skin 
sensitizatioiL  Table  C14-1  lists  the 
former,  proposed,  and  revised  OSHA 
PELs  and  the  CAS  and  HS  numbers  for 
these  substances.  For  four  of  these 
substances,  O^IA  had  no  former 
permissible  exposure  limit  For  two 
substances,  OSHA  has  reduced  its 
former  8-hour  TWA  PEL  In  the  case  of 
picric  add.  091A  proposed  to  add  a 
STEL  to  die  former  8-hour  TWA  PEL  for 
this  substance  but  has  determined  in  the 
final  rule  that  no  STEL  is  necessary.  For 
toluene-2,4-diisocyanate.  OSHA's  ceiling 
limit  has  been  revised  to  an  8-hour  TWA 
and  is  supplemented  with  a  STEL 
aajjM  oooc  4Sis-»-ii 
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Description  of  the  Health  Effects 

A  sensitization  reaction,  also  known 
as  an  allergic  reaction,  is  deHned  as  an 
adverse  response  to  a  chemical 
following  a  previous  exposure  to  that 
substance  or  to  a  structurally  similar 
one  (Klaasen,  Amdur,  and  Doull  1986/ 
Ex.  1-99).  A  person  who  suffers  an 
allergic  reaction  to  a  chemical  is  said  to 
have  become  sensitized  to  that 
substance.  Sensitization  is  the  result  of 
an  immune  reaction  to  a  substance: 
although  the  initial  exposure  does  not 
generate  an  immediate  response,  the 
immune  system  "remembers"  the 
substance  and  reacts  strongly  at  the 
next  encounter.  A  related  phenomenon 
is  cross-sensitization.  Cross- 
sensitization  occurs  when  exposure  to 
one  substance  elicits  a  sensitization 
reaction,  not  only  upon  subsequent 
exposure  to  the  same  substance,  but 
also  upon  exposure  to  a  different 
substance  (usually  one  with  a  similar 
chemical  structure). 

The  toxic  manifestations  of 
sensitization  reactions  vary  in  both 
location  and  severity.  In  humans, 
common  target  organs  are  the  skin  and 
the  eyes;  typical  allergic  conditions  in 
these  organ  systems  are  allergic  contact 
dermatitis  and  conjunctivitis, 
respectively.  The  respiratory  system  can 
also  be  sensitized;  the  resulting 
pathologies  include  bronchitis  and 
asthma  (Dean.  Murray,  and  Ward  1986/ 
Ex.  1-195).  These  allergic  reactions  are 
mediated  by  the  two  immunoglobulins 
IgD  or  IgE.  The  involvement  of  IgD 
results  in  delayed  contact  dermatitis.  In 
contrast,  IgE-mediated  reactions  cause 
very  severe  and  potentially  fatal  ej^ects, 
such  as  acute  asthmatic  attacks, 
urticaria,  and  anaphylactic  shock.  The 
unpredictability  and  potential 
seriousness  of  sensitization  reactions 
demand  that  exposures  to  sensitizing 
substances  be  carefully  controlled. 

Sensitivity  to  a  chemical  frequently 
persists  throughout  the  lifetime  of  an 
individual:  in  some  cases,  however, 
sensitization  disappears  over  time. 
Sensitization  symptoms  are  not 
observed  after  exposure  to  the 
sensitizing  agent  (or  to  a  structurally 
similar  chemical)  has  been  discontinued. 
Although  it  is  possible  to  treat  some 
allergies,  avoidance  is  considered  the 
best  way,  and  sometimes  the  only  way, 
to  regain  good  health. 

An  additional  cause  for  concern  about 
exposure  to  sensitizing  chemicals  is 
recent  evidence  that  residual  respiratory 
symptoms  may  continue  even  after 
exposure  is  discontinued.  For  example, 
in  the  case  of  toluene-2.4-diisocyanate 
(TDI),  Weill,  Butcher,  Dharmaraian  et  al. 
(1981/Ex.  1-1188)  and  Innocenti, 


Franzinelli.  Sartorelli  et  al.  (1981 /Ex.  1- 
180)  found  that  sensitized  woricers  may 
exhibit  decreased  pulmonary  function  or 
chronic  bronchitis  for  as  long  as  three 
and  one-half  years  after  cessation  of 
exposure. 

Dose-Response  Relationships  and 
Sensitization  Effects 

Like  other  toxic  effects,  allergic 
reactions  are  dose-related;  that  is,  in 
response  to  larger  doses  of  the 
substance,  increasing  numbers  of 
subjects  become  sensitized  and  the 
subsequent  reactions  become  more 
severe.  The  time  course  of  sensitization 
for  any  one  individual  is  unpredictable. 
Some  individuals  are  sensitized  after 
only  one  exposure;  others  remain 
resistant  to  sensitization  after  a  lifetime 
of  exposure.  Different  people  are 
generally  sensitive  to  different 
substances,  although  some  substances 
are  more  universally  reactive  than 
others,  such  as  the  active  agent  in 
poison  ivy.  Various  parameters 
influence  the  likelihood  of  sensitization 
by  a  particular  chemical;  these  include 
such  factors  as  "the  nature  of  the 
chemical,  concentration,  type  of 
exposure,  genetic  susceptibility  and 
nongenetic  idiosyncrasies"  (Emmett 
1986/Ex.  1-226).  The  sensitization 
reactions  observed  in  occupational 
settings  are  often  the  result  of  dermal  or 
inhalation  exposure. 

For  most  of  the  substances  in  this 
group,  the  revised  limits  have  been  set 
on  the  basis  of  health  surveys  and 
reports  of  occupationally  exposed 
populations.  These  studies  indicate  that 
exposures  below  a  certain  no-effect 
level  generally  do  not  result  in 
individuals  becoming  sensitized.  Where 
human  data  were  absent  or  sparse. 
OSHA  relied  on  animal  evidence  to  set 
the  revised  limit.  However,  since 
chemically  induced  immunological 
sensitization  in  laboratory  animals 
involves  the  same  mechanism  as  in 
humans  (that  is,  immune  reactions  in 
animals  can  be  mediated  by  either  IgD 
or  IgE  immunoglobulins),  sensitization 
reactions  in  animals  are  generally  good 
predictors  of  immune  reactions  in 
humans. 

The  discussions  below  describe  the 
record  evidence  and  OSHA's  finding  for 
the  substances  in  this  group.  These 
discussions  illustrate  the  nature  of  the 
risk  confronting  exposed  employees  and 
the  extent  to  which  the  risk  of 
developing  immune  sensitization  will  be 
reduced  among  workers  by  the 
promulgation  of  these  new  or  revised 
limits. 


CAPTAFOL  (DIFOLATAN) 

CAS:  2425-06-1:  Chemical  Fonnula; 

Ci.H,a4NOtS 
H.S.No.1068 

OSHA  formerly  had  no  permissible 
exposure  limit  for  captafol.  The 
proposed  limit  L^r  captafol  was  an  8- 
hour  TWA  of  0.1  mg/m*  with  a  skin 
notation.  The  0.1-nig/m*  limit,  which  is 
consistent  tvith  that  of  the  ACGIR  is  the 
PEL  included  in  this  final  rule:  however, 
OSHA  is  not  including  in  the  final  rule 
the  skin  notation  proposed  for  this 
substance.  NIOSH  [Ex.  8-47,  Table  N6A) 
concurred  with  the  Agency's  selection  of 
a  PEL  for  captafol,  which  is  a  white, 
crystalline  substance  with  a  slight  but 
characteristic  odor. 

In  humans,  skin  irritation,  skin 
sensitization,  and  respiratory 
sensitization  have  been  reported  in  both 
American  and  Japanese  studies  of 
farmers  applying  captafol  as  a  fungicide. 
Arimatsu  (1970/Ex.  1-1010)  reported 
that  fanners  using  captafol  have 
experienced  acute  contact  dermatitis 
manifesting  as  erythematous  dermatitis 
and  phototoxic  eruptions.  Kahn  (1975,  as 
cited  in  ACX}IH  1986/Ex.  1-3.  p.  97) 
reported  that  workers  cleaning  up  in  an 
area  where  captafol  was  handled 
experienced  skin  and  respiratory 
sensitization. 

The  ACGIH  (1986/Ex.  1-3)  reported 
that  dermal  lDs»  for  captafol  is  greater 
than  9  g/kg  in  rabbits,  indicating  that 
the  substance  is  not  readily  abGort>ed 
through  the  skin.  As  discussed  in 
Section  VI.C.18.  OSHA  has  determined 
that  skin  notations  are  appropriate  only 
when  there  is  evidence  that  indicates 
that  dermal  contact  may  lead  to  skin 
absorption  and  increase  the  potential  for 
systemic  poisoning.  Since  this  is  not  the 
case  for  captafol,  OSHA  finds  that  a 
skin  notation  is  not  warranted. 

A  two-year  study  conducted  by  the 
World  Health  Organization  (Reinhardt 
and  Brittelli  19ei/Ex.  1-1063)  reported 
growth  depression  in  rats  at  captafol 
dietary  levels  of  1500  and  5000  ppm,  and 
histopathologic  examination  revealed 
changes  in  the  livers  and  kidneys  of  the 
animals  exposed  at  these  levels.  In  male 
rats,  an  increase  in  liver-to-body-weight 
ratio  was  observed  at  levels  of  250  ppm 
and  higher  after  12  months  of  captafol 
feeding  (Reinhardt  and  Brittelli  1981/Ex. 
1-1063).  No  tumors  were  observed  in 
this  study.  However.  NIOSH  (Ex.  8-47. 
Table  N6A)  submitted  comments  on 
captafol  showing  that  several  newer 
studies  demonstrated  that  captafol  is  a 
broad-spectrum  carcinogen  in  mice  and 
rats  (Ito  et  al.  1984:  EPA  1984, 1985. 
1987).  In  1987,  the  EPA  cancelled  the 
registration  for  captafol  on  the  basis  of 
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this  tubttance't  carcinogmldty  in 
Itfboralory  animaU:  (h«  EPA  considan 
caplafol  a  Category  C  Mlbatanc*.  i.a..  a 
possible  human  cardaofM.  OSHA  U 
ttware  of  these  recent  studies  on 
captafol's  carcinogenicity  and  Tinds  that 
they  lend  urgency  to  the  establishment 
of  a  PEL  for  this  previously  unregulated 
substance.  NIOS^<'s  was  the  only 
comment  OSHA  rcceivad  on  this 
substance. 

In  the  final  rule,  the  Agency  is 
establishing  a  permissibla  exposura 
limit  for  captafol  of  ai  mg/m*  as  an  8- 
hour  TWA  to  protect  worker*  againat 
the  significant  nsk  of  contact  dermatitis 
and  respiratory  and  skin  irritation  and 
sensitization,  all  matenal  impairments 
of  health,  that  are  associated  with 
pxposure  to  caplafol  at  th«  lavels 
formerly  permitted  by  the  abaance  of  an 
OSHA  iimit.  The  Agency  concludes  that 
this  6  hour  TWA  PEL  will  substantially 
reduce  these  significant  risks. 
COBALT  METAL  DUST.  AND  FUME  (as  Co| 

CAS:  7440-«»-4:  Chemical  Fonnula:  Co 
II.&  No.  1100 

OSHA  formerly  had  an  8-hour  TWA 
limit  of  0.1  mg/m'  for  cobalt  metal,  dust, 
and  fume.  The  Agency  proposed  an  8- 
hour  TWA  of  0.05  mg/m*  for  these 
substances,  and  NOISH  (Ex.  6-47.  Table 
N1)  concurred  with  the  proposed  limit. 
The  tinal  rule  eslublishes  an  8-hour 
TWA  PEL  of  0.05  mg/m*  for  cobalt 
metal,  dust,  and  fume:  this  Umit  is 
consistent  with  that  of  tha  ACCIR 
Cobalt  is  a  gray.  hard,  magnetic,  and 
somewhat  malleable  metal. 

Animal  studies  indicate  that  high 
intratracheal  doses  (la  25.  or  50  mg)  of 
cobalt  metal  dust  can  cause  oblilerative 
bronchiolitis  adenomatosis  in  guinea 
pigs  (Schepers  1955/Ex.  1-366). 
Additional  studies  in  animals  have 
shown  that  exposure  to  cobalt  dust  or 
fume  causes  hypersensitivity  reactions. 
Increases  in  serum  A-2  globulin  and 
neuraminic  acid  occurred  in  dogs  and 
rabbits  exposed  by  inhalation  to  cobalt 
metal,  metal  fume,  or  carbide  blend: 
injections  of  cobalt  chloride  produced 
similar  reactions  (Stokinger  and  Wagner 
1958/Ex.  1-381).  Studies  conducted  in 
miniswine  have  shown  that  inhalation 
of  ai  mg/m' cobalt  metal  dust  (50 
percent  alpha  and  SO  percent  beta 
variety,  with  a  size  range  of  from  0.4  um 
to  3.6  um)  has  caused  early  (onset 
within  three  months)  pulmonary  disease. 
Wheezing,  which  indicates 
hypersensitivity,  occurred  in  Ihesa 
animals  during  the  fourth  week  of 
exposura  to  ai  or  ID  sng/m*  for  six 
hours/day.  five  days/week,  for  threa 
months  following  a  one-week  sensitizing 
dose  (Karfbot.  Fredrick,  and  Domeier 
197$/Bx.  1-145).  rUOSH  (Ex.  ISO. 


Comments  on  Cobalt)  submitted 
comments  pointing  out  that  cobalt  and 
cobalt  compounda  have  caused  locaL 
injection-site  tumors  in  experimental 
animals,  and  the  AFUaO  (Ex.  191 
Appendix  A)  also  noted  that  a 
"potential  carcinogenic  effect"  has  been 
identified  for  cobalt. 

Pulmonary  disease  has  been  reported 
frequently  in  workers  exposed  to  cobalt 
in  the  manufacture  of  cemented  tungsten 
carbide  (Miller.  Davis.  Goldman,  and 
Wyatts  1BS3/EX.  1-40:  Lundgren  and 
Ohman  1954.  as  cited  hi  ACGIH  1986/ 
Ex.  1-3.  p.  144:  Lundgren  and  Swpnson 
1953/Ex.  1-818).  The  adverse  effect  of 
exposure  is  generally  chronic  interstitial 
pneumonitis.  Fatalities  have  been 
reported  occasionally  from  exposures  to 
cobalt  at  concentrations  of  1  to  2  mg/m* 
or  less  (Fairhall.  Castberg.  Carrozzo. 
and  Brinton  1947/Ex.  1-954:  Fairhall. 
Keenan.  and  Bnnton  1949/Ex.  1-479).  An 
increase  in  serum  A-2  globulin  fraction 
was  reported  in  the  case  of  a  welder 
exposed  to  fumes  containing  cobalt:  the 
welder  had  a  history  of  exertional 
dyspnea  and  an  abnormal  chext  X-ray 
(Siegesmund.  Funahashi.  and  Plntar 
1974/Ex.  1-372).  Schwartz,  Tulipan.  and 
Birmingham  (1957c  as  dted  in  ACGIH 
198e/Ex.  1-3.  p.  144)  reported  that 
allergic  dermatitis  has  been  caused  by 
contact  with  cobalt  and  iti  compounds. 
Dr.  Michael  Silverstein.  representing  the 
UAW,  commented  in  testimony  (Tr.  pp. 
7-44  to  7-46)  that  OSHA  should  develop 
ancillary  provisions,  such  as  those  for 
medical  surveillance  and  personal 
protective  equipment,  to  protect 
exposed  workers  against  skin  contact 
with  cobalt  However,  as  discussed 
earlier  in  this  preamble.  OSHA  is 
currently  developing  generic  standards 
to  addrma  these  and  other  protective 
measures. 

In  studies  undertaken  by  the  Michigan 
Department  of  Health  (1946-1964.  as 
dted  in  ACGIH  19ee/Ex.  1-3.  p.  144).  it 
was  demonstrated  that.  In  the  period 
between  1946  and  1964.  improved 
control  measures  had  successfully 
reduced  cobalt  metal  dust  and  fume 
levels  from  14.42  mg/m*  to  levels  below 
0.1  mg/m^  no  new  cases  of  systemic 
toxidty  or  dermatitis  have  since  been 
assodated  with  cobalt  exposure  in  these 
facilities.  The  Pennsylvania  Department 
of  Health  demonstrated  that 
concentrations  could  be  controUad 
easily  to  0S37  rag/m^  without  controls, 
concentrations  were  about  0.5  mg/m' 
(ACGIH  1986/Ex.  1^.  p.  144). 

In  posthearing  comments.  NIOSH  (Ex. 
ISO,  Comments  on  Cobalt)  reported  the 
findings  of  two  recent  epidemiological 
studies  in  cobalt-exposed  workers.  A 
cohort  mortality  study  by  Mur  at  al 


(1987.  as  dted  in  Ex.  150)  found  a 
statistically  significant  increase  in  lung 
cancer  mortality  in  cobalt  and  sodium 
workers  in  an  electrochemical  plant. 
r^IOSH  noted  that  this  study  had  several 
limitations:  The  small  number  of  lung 
cancer  cases  observed:  ascertainment 
problems:  no  smoking  data:  and  no 
exposure  data.  A  recent  study  of  hard 
metal  workers  in  Great  Britain  (Kusaka 
et  al.  1986.  as  cited  in  Ex.  150)  found 
occupationally  induced  asthma  in 
cobalt-exposed  workers,  some  of  whom 
had  average  exposure  levels  below  0.05 
mg/m*.  NIOSH  (Ex.  15a  Comments  on 
Cobalt)  also  noted  that  this  study  had 
several  limitaTions:  the  small  number  of 
workers  with  asthma:  incomplete 
occupational  histories  for  some  cases: 
and  failure  to  ascertain  confounding 
exposures. 

NIOSH  also  noted  that  the  PEL  of  0.05 
mg/m*  may  not  protect  all  workers 
against  the  development  of  cobalt- 
induced  asthma  (Ex.  isa  Comments  on 
Cobalt).  Both  the  UAW  (Tr.  7-44/7-46) 
and  Dr.  James  Melinus  of  the  New  York 
State  Department  of  Public  Heath  (Tr. 
11-106)  commented  that  pulmonary 
disease  and  ischemic  heart  disease  may 
be  associated  «vith  exposures  to  cobalt 
at  levels  of  0.06  mg/m'  and.  perhaps,  to 
levels  somewhat  below.  OSHA  notes 
that  the  studies  pointed  to  by  these 
commenters  involve  confounding 
exposures  to  tungsten,  cement,  and 
other  hazardous  alloys  and  have  other 
methodological  limitations  as  weU. 

In  the  final  rule,  the  Agency  is  revising 
its  8-hour  TWA  limit  for  cobalt  metal 
dust,  and  fumes  from  0.1  mg/m'  to  0.05 
mg/m'.  The  Agency  concludes  that  this 
limit  will  reduce  the  significant  risk  of 
material  impairment  of  health  posed  by 
respiratory  disease  and  pulmonary 
sensitization,  which  have  been 
demonstrated  to  occur  at  higher  levels 
of  exposure.  OSHA  notes  that  the  very 
recent  literature  is  suggestive  of  effects 
even  below  this  level:  the  Agency 
intends  to  continue  to  monitor  the 
literature  on  cobalt  in  the  future. 
ISOPHORONE  DUSOCYANATE 

CAS:  MW-TI-e:  Chemical  Formula; 

CitHitNtOi 
H.S.  No.  1222 

OSHA  previously  bad  no  limit  for 
isophorone  diisocyanate  (IPDI).  The 
Agency  proposed  an  8-hour  TWA  of 
0.006  ppm  for  this  substance,  with  a  10- 
minute  short-term  limit  of  0.02  ppm  and 
a  skin  notation:  these  limits  are 
consistent  with  NIOSH's  recommended 
limits  for  all  isocyanates,  and  on  Table 
Nl  of  Exhibit  8-47,  NIOSH  indicated  its 
concurrence  with  the  selection  of  this 
PEL  The  ACGIH  has  eslabUshed  an  8- 
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hour  TWA  of  0.01  ppm  and  a  skin 
notation  for  IPDI.  In  the  final  rule. 
OSIfA  is  establishing  an  8-hour  TWA  of 
0.005  ppm  for  isophorone  diisocyanate. 
with  a  IS-minute  STEL  of  0.02  ppm  and  a 
skin  notation. 

To  date,  there  is  little  direct 
information  on  the  health  effects 
associated  with  exposure  to  this 
particular  isocyanate.  However, 
diisocyanates.  in  general,  cause 
irritation  of  the  respiratory  tract 
decreases  in  pulmonary  function,  and 
sensitization.  The  ACGIH  (1988/Ex.  1-3, 
p.  334)  cited  two  reports  in  which 
workers  exposed  to  isophorone 
diisocyanate  suH'ered  asthma  or 
dyspnea;  neither  of  these  reports 
contained  quantitative  exposure  data 
(Clarke  and  Aldons  1981 /Ex.  1-475: 
Tyrer  1979/Ex.  1-396).  The  ACGIH 
(1986/Ex.  1-3,  p.  334)  recommended  that 
the  0.01-ppm  TLV-TWA  established  for 
2,4-toluene  diisocyanate  (TDIJ  be 
applied  to  isophorone  diisocyanate  imtil 
information  specific  to  IPDI  becomes 
available:  however,  the  ACGIH  (1986/ 
Ex.  1-3,  p.  334)  did  not  agree  that  the 
0.02-ppm  TLV-STEL  established  by  the 
ACGIH  for  toluene  diisocyanate  should 
also  apply  to  IPDI.  In  its  criteria 
document  on  isocyanates,  NIOSH 
(1978c/Ex.  1-259)  used  similar  reasoning 
to  reach  the  conclusion  that  on  a  molar 
basis,  all  of  the  diisocyanates  would 
react  in  a  manner  similar  to  that  of  TDI. 
NIOSH  thus  recommended  that  the 
limiU  established  for  TDI  (0.005  ppm 
TWA  and  0.02  ppm  as  a  10-minute  short- 
term  limit)  be  applied  to  all 
diisocyanates.  bi  support  of  the 
recommended  short-term  exposure  limit 
for  all  diisocyanates.  NIOSH  (1978c/Ex. 
1-259)  cited  a  study  reporting  that  12 
workers  in  an  automobile  plant  had 
developed  severe  respiratory  symptoms 
after  exposure  to  0.03  to  0.07  ppm  TDI 
for  one  week. 

NIOSH  (Ex.  15a  Comments  on 
Isophorone  Diisocyanate)  reported  that 
lARC  has  recently  (1986)  published 
results  of  a  positive  carcinogenesis 
bioassay  involving  TDI  that  found  TDI- 
induced  tumors  in  both  rats  and  mice.  In 
response  to  lARC's  determination  that 
the  evidence  in  animals  is  sufficient  to 
dassify  TDI  as  a  carcinogen  in  animals. 
NIOSH  is  developing  a  Current 
Intelligence  Bulletin  on  TDI.  OSHA 
received  no  comments  suggesting  that 
feasibility  is  a  problem  at  the  revised 
limits,  although  the  proposal  specifically 
requested  additional  feasibility 
information  from  the  public.  OSHA 
received  several  comments  on  IPDI  (Exs. 
116. 144. 194).  The  Workers  Institute  for 
Safety  and  Health  (WISH)  argued  that 
OSHA  should  regulate  all  six  of  the 


isocyanates,  rather  than  the  three  being 
regulated  in  this  rulemaking,  because 
employers  would  otherwise  tend  to 
substitute  the  unregulated  members  of 
the  isocyanate  family  for  those  that  are 
regulated,  and  the  unregulated 
substances  might  in  fact  prove  as 
hazardous  as  the  regulated  isocyanates 
(Ex.  116.  p.  34).  In  response  to  WISH. 
OSHA  notes  that  the  scale  and  scope  of 
the  present  rulemaking  demanded  that 
OSHA  adopt  certain  methods  of 
seleding  substances  to  include  in  this 
rulemaking  (see  the  discussion  in  the 
preamble  section  on  "Boundaries  to 
Regulation"};  the  Agency  believes  that 
the  isocyanates  included  in  the  present 
rulemaking  are  those  for  which  the 
health  evidence  is  adequate  to  serve  as 
a  basis  for  limit-setting.  The  AFL-CIO 
(Ex.  194)  commented  along  the  same 
lines  as  WISH,  but  in  addition  was  of 
the  opinion  that  the  proposed  8-hour 
TWA  PEL  was  not  necessary.  OSHA 
does  not  agree,  believing  instead  that 
the  8-hour  TWA  Umit  will  provide 
additional  protection  and  is  appropriate 
in  workplace  exposure  situations 
characterized  by  steady-state 
exposures.  The  New  Jersey  Department 
of  Public  Health  (Ex.  144)  recommended 
the  use  of  EPA's  IRIS  data  base  to  set  a 
limit  for  IPDI:  the  appropriateness  of  the 
IRIS  data  for  limit-setting  is  discussed  in 
Section  VIA.  of  the  preamble. 

OSHA  is  establishing  a  0.005-ppm  8- 
hour  TWA.  a  0.02-ppm  15-minute  short- 
term  limit  and  a  skin  notation  for  IPDI. 
The  short-term  limit  of  0.02  ppm  is 
designed  to  prevent  the  severe  irritation 
effects  assodated  with  exposure  to  the 
diisocyanates  even  in  nonsensitized 
workers,  and  the  skin  notation  will 
prevent  dermal  absorption  of  this 
substance.  The  Agency  has  established 
a  15-minute,  rather  than  a  10-minute. 
short-term  limit  for  isophorone 
diisocyanate  because  OSHA  has 
decided,  as  a  matter  of  policy,  to 
conform  all  of  its  revised  short-term 
limits  (5. 10, 15,  or  20  minutes)  to  a 
duration  of  15  minutes.  The  Agency 
finds  that  the  TWA  and  STEL  limits  will 
both  protect  nonsensitized  workers 
against  IPDI's  sensitizing  effects  and 
minimize  asthmatic  reactions  among 
sensitized  workers.  O^IA  concludes 
that  these  revised  limits  will  reduce  the 
significant  risk  of  material  health 
impairment  (i.e.,  immune-system- 
mediated  pulmonary  sensitization, 
which  is  associated  with  isocyanate 
exposure.  In  addition,  the  Agency  also 
finds  that  these  limits  are  feasible. 
OSHA  will  continue  to  monitor  the 
toxicological  literature  on  all  of  the 
isocyanates  in  the  future. 


PHENOnilAZLNE 

CAS:  92-84-2;  Chemical  Formula:  S(CJL)iN'H 
H.S.  No.  1313 

OSHA  previously  had  no  occupational 
exposure  limit  for  phenothiazine.  The 
Agency  proposed  an  8-hour  TWA  PEL  of 
5  mg/m'  for  this  substance,  with  a  skin 
notation:  the  Cnal  rule  establishes  this 
limit  and  a  skin  notation,  which  are 
consistent  with  the  recommendations  of 
the  ACGIH.  NIOSH  (Ex.  8-47.  Table  Nl) 
concurred  with  OSHA's  proposed  limit 
for  phenothiazine. 

OSHA  is  basing  the  PEL  for 
phenothiazine  primarily  on  the  findings 
of  a  study  by  Mawhinney  and  Rakow 
(196&  as  cited  in  ACGIH  19a6/Ex.  1-3.  p. 
472)  that  showed  that  exposure  to  15  to 
48  mg/m' of  phenothiazine  was 
associated  with  skin  sensitization  but 
not  with  other  acute  systemic  effects. 
Symptoms  of  sensitization  in  workers 
included  burning  and  itching  of  the  skin. 
Accompanying  these  sensitization 
reactions  were  pinkish-red-colored  hair 
and  brown  fingernails.  Phenothiazine 
has  been  reported  to  cause 
photosensitization  of  the  skin,  and 
intense  irritation  and  itching  of  the  skin 
have  been  associated  with  inhalation  of 
phenothiazine  spray  (ACGIH  1986/Ex. 
1-3.  p.  472). 

In  the  final  rule.  OSHA  is  establishing 
an  8-hour  TWA  PEL  of  5  mg/m'.  with  a 
skin  notation:  this  limit  is  below  the 
exposure  range  that  has  been  shown  to 
cause  sensitization  reactions  in  workers. 
OSHA  concludes  that  the  uncontrolled 
occupational  exposures  to 
phenothiazine  that  were  possible  in  the 
absence  of  an  OSHA  limit  pose  a 
significant  risk  of  sensitization,  which  is 
a  material  impairment  of  health. 
Accordingly,  the  Agency  is  establishing 
an  exposure  limit  that  will  substantially 
reduce  this  significant  risk. 
PHENYL  GLYODYL  ETHER 

CAS:  122-60-1:  Chemical  Formula 

aH.OCH:CHCX>b 
H.S.  No.  1315 

OSHA's  former  8-hour  TWA  limit  for 
phenyl  glycidyl  ether  (PGE)  was  10  ppm. 
The  Agency  proposed  a  TWA  of  1  ppm 
for  this  substance,  which  is  consistent 
with  the  ACGIHs  limit  for  PGE.  NIOSH 
recommends  a  15-minute  ceiling  limit  of 
1  ppm  for  phenyl  glycidyl  ether,  which  is 
a  colorless  liquid.  In  the  final  rule. 
OSHA  establishes  an  8-hour  TWA  PEL 
of  1  ppm  for  phenyl  glycidyl  ether. 

Exposure  to  PGE  causes  systemic 
effects  and  irritation.  Studies  by  Hine. 
Kodama.  Wellington,  and  colleagues 
(1956/Ex.  1-331)  showed  pulmonary' 
inflammation  and  liver  changes  in  some 
of  the  rats  exposed  to  100  ppm  for  sex  en 
hours  daily  for  50  days:  respiratory 
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dialress  and  minimal  eye  irrilalion  were 
■Ito  obaerved  in  the  exposed  animala. 
Inlragaatric  LOt*  values  of  140  g/kg  for 
mice  and  3.85  g/kg  for  rata  were  also 
reported.  Animals  displayed  central 
nervous  system  (CNS)  depression,  and 
death  was  caused  by  respiratory 
paralysis;  in  the  survivors,  these  CNS 
effects  were  transient.  The  percutaneous 
LOm  reported  for  rabbits  was  2.99  g/kg 
Oilier  studies  have  reported  a  single- 
dose  oral  LOm  of  4.26  g/kg.  although 
exposure  for  8  hours  to  the  near- 
saturaled  vapor  was  not  lethal  (Smyth. 
Carpenter.  Weil,  and  Pozzani  1954/Ex. 
1-440).  Terrill  and  Lee  (1977/Ex.  1-390) 
reported  kidney,  liver,  spleen,  thymus, 
and  testicular  changes  in  rats  exposed 
to  phenyl  glycidyl  ether  at  29  ppm  for 
four  hours  daily,  five  days/week  for  two 
weeks.  At  concentrations  of  12  or  5  ppm. 
these  authors  observed  no  effects  other 
than  hair  loss  after  exposures  of  six 
hours/day.  Tive  days/week  for  nine 
weeks:  however,  after  18  weeks,  10 
percent  of  male  and  25  percent  of  female 
rats  exhibited  alopecia  (hair  loss).  These 
health  effects  were  believed  by  the 
authors  to  reflect  direct  irritation  of  the 
skin  rather  than  systemic  absorption 
(Terrill  and  Lee  1977/Ex.  1-390). 

Reports  of  workers  using  or  handling 
phenyl  glycidyl  ether  have  described 
moderate  skin  irritation  on  prolonged  or 
repeated  contact.  In  addition,  several 
cases  of  skin  sensitization  have  been 
reported  (ACCIH  igOS/Ex.  1-3.  p.  476). 
NIOSH  (1978d/Ex.  1-232)  notes  that 
glycidyl  ethers  are  biologically  reactive 
compounds  because  of  the  presence  of 
the  epoxide  group;  these  compounds 
have  also  been  shown  to  cause 
cytotoxic  effects  and  to  the  mutagenic  in 
short-term  bioassays.  Terrill  and  Lee 
(1977/Ex.  1-390)  exposed  rats  repeatedly 
to  1  ppm  PGE  and  observed  no  effects, 
although  skin  damage  was  observed  at  5 
ppm.  Inconclusive  evidence  of  testicular 
degeneration  was  reported  in  some  of 
the  rats  exposed  to  levels  as  low  as  1.75 
ppm  (Haskell  Laboratory  reports,  as 
cited  in  NIOSH  1978d/Ex.  1-232.  p.  114). 
At  10  ppm.  five  day/week  exposures  for 
10  weeks  caused  respiratory  tract 
irritation  and  early  signs  of  liver 
necrosis  in  rats  (Hine.  Kodama. 
Wellington  el  aL  196e/Ex.  1-331). 

OSHA  received  only  one  comment  on 
this  substance.  NIOSH  (Ex.  8-47.  Table 
N6B)  does  not  conctir  with  OSHA's 
establishment  of  a  PEL  of  1  ppm  for 
PGE:  NIOSH  recommends  that  this  limit 
be  expressed  as  a  15-minute  short-term 
limit.  The  Agency  concludes  that  the 
evidence  indicates  that  repeated, 
prolonged  exposures  to  PGE  have  been 
responsible  for  the  adverse  exposure 
effects  observed  and.  therefore,  that  an 


8-hour  TWA  PEL  is  more  appropriate  for 
this  substance  than  a  ceiling  limit  or 
STEL 

In  the  final  rule,  the  Agency  is 
reducing  the  8-hour  TWA  PEL  for  phenyl 
glycidyl  ether  to  1  ppm.  OSHA 
concludes  that  this  limit  will  protect 
workera  from  the  significant  risk  of  skin 
sensitization,  skin  and  respiratory  tract 
irritation,  testicular  damage,  and  liver 
necrosis  (all  of  which  are  material 
impairments  of  health)  that  are 
potentially  associated  with  exposure  to 
concentrations  at  the  former  PGE  limit 
of  10  ppm.  OSHA  flnds  that  the  revised 
limit  will  substantially  reduce  these 
significant  risks. 

PICRIC  ACID 

CA&  aa-SB-l:  Chemical  Formula: 

HOCJ1t(NOi)i 
H.S.  No.  1320 

OSHA's  former  limit  for  picric  acid 
was  0.1  mg/m*  as  an  8-hour  TWA.  with 
a  skin  notation.  The  Agency  proposed  to 
retain  the  0.1-mg/m*TWA  limit  and  skin 
notation  and  to  add  a  15-minute  STEL  of 
0.3  mg/m'  for  this  substance.  NIOSH 
(Ex.  6-47.  Table  Nl)  concurred  with  the 
proposal.  In  the  final  rule,  the  Agency 
has  retained  the  8-hour  TWA  of  ai  mg/ 
m*  and  a  skin  notation,  but  has 
determined  that  the  evidence  is 
insufficient  to  establish  the  15-minute 
shori-tenn  exposure  limit  of  0.3  mg/m* 
proposed  by  the  Agency  for  this 
substance. 

Picric  acid  occura  as  colorless  to  pale 
yellow.  odorie.,s.  Intensely  bitter 
crystals.  Picric  acid  and  its  salts  are 
loxic  by  ingestion,  skin  contact,  or 
inhalation,  and  these  substances  also 
have  skin-sensitization  potential 
(Schwartz  1944/Ex.  1-367).  Available 
reports  concerning  human  exposures 
describe  edema,  papules,  vesicles,  and 
desquamations  of  the  face,  mouth,  and 
nose  (Sunderman.  Weidman,  and  Batson 
1945/ Ex.  1-383).  The  symptoms  of 
systemic  poisoning  following  skin 
absorption  include  headache,  vertigo, 
vomiting,  nausea,  diarrhea,  and  skin  and 
conjunctival  discoloration,  as  well  as 
discoloration  of  urine  and  albuminuria; 
high-dose  exposures  caused  destruction 
of  erythrocytes  and  produced 
gastroenteritis,  hemorrhagic  nephritis, 
and  acute  hepatitis  (Sunderman. 
Weidman.  and  Batson  1945/Ex.  1-383). 
Occupational  exposure  to  ammonium 
plcrale  dust  at  concentrations  of  0.0068 
to  ai947  mg/m*  caused  dermatitis  only 
in  those  woriiere  who  were  least 
exposed:  the  ACCIH  believes  that  this 
suggests  that  desensitizalion  or 
adaptation  occura  with  repeated 
exposure  (ACGIH  19ee/Ex.  1-3,  p.  490). 
Except  for  the  concurrence  of  NIOSH 
(Ex.  8-47.  Table  Nl).  no  comments 


related  to  picric  acid  were  submitted  to 
the  record.  Since  the  time  of  OSHA's 
proposal,  the  ACGIH  has  decided  to 
delete  iU  TLV-STEL  for  picric  acid 
[Threshold Limit  Values  and  Biological 
Exposure  Indices  for  1968-1989.  ACGIH 
19Mlb).  OSHA  has  re-examined  the 
evidence  described  above  and  has 
determined  that  the  0.1-mg/m'TWA 
limit  alone  is  sufficient  to  protect 
employees  from  the  significant  risk  of 
contact  dermatitis  associated  with 
exposure  to  picric  acid  (OSHA's  general 
policies  for  establishing  short-term 
limits  are  described  in  Section  VI.C.17). 
Therefore.  OSHA  is  not  including  a 
STEL  for  picric  acid  in  the  final  rule. 

In  the  final  rule,  OSHA  is  retaining  an 
8-hour  TWA  of  0.1  mg/m*  and  a  skin 
notation  for  picric  acid.  The  Agency 
concludes  that  these  limits  will  protect 
workers  against  the  dermatitis  and 
sensitization  associated  with 
occupational  exposures  to  picric  acid. 
OSHA  finds  that  both  dermatitis  and 
sensitization  are  material  impairments 
of  health. 
SUFTIUSINS 

CAS:  1396-21-7;  Chemical  Formula:  None 
H.S.  No.  1373 

OSHA  did  not  formerly  have  an 
occupational  exposure  limit  for  the 
subtilisins;  the  ACCIH  has  established  a 
celling  limit  of  0.06  ug/m*  for  these 
substances.  OSHA  proposed  a  0.06-ug/ 
m' ceiling  for  the  subtilisins.  and  the 
final  rule  establishes  this  limit.  NIOSH 
(Ex.  8-47.  Table  Nl)  agreed  with  the 
selection  of  this  PEL  "The  subtilisins  are 
proteolytic  bacterial  enzymes  (produced 
by  various  Bacillus  species)  that  are 
used  primarily  in  laundry  detergents  but 
also  in  contact  lens  cleaners.  Him 
processing,  and  the  food  industry.  They 
are  considered  a  threat  to  occupational 
health  because  they  cause  immune- 
system-mediated  bronchoconstriction 
and  respiratory  symptoms  in  addition  to 
primary  irritation  of  the  skin  and 
respiratory  tract  (ACGIH  ige6/Ex.  1-3. 
p.  540:  Pepys,  Hargreave,  Longbottom. 
and  Faux  ig69/Ex.  1-568). 

A  report  by  the  California  Department 
of  Public  Health  (1969.  as  cited  in 
ACGIH  19e6/Ex.  1-3.  p.  540)  showed 
that  several  workera  were  hospitalized 
after  exposure  to  subtilisins  in  a 
detergent  formulation  plant  where  the 
"safe  limit"  for  subtilisins  was  set  at 
0.12  ug/m*.  There  is  no  information  on 
whether  this  limit  was  exceeded  in  this 
episode  or  what  other  conditions 
prevailed.  In  addition  to  NlOSH's 
comment.  OSHA  received  several  other 
comments  on  the  proposed  limit  for  the 
subtilisins  (Exs.  8-70.  3-684. 137. 164. 
and  98-13:  Tr.  p.  3-304;  Tr.  pp.  10rl82  to 


10-190).  Moat  of  these  commentera  were 
of  the  optekn  that  OSHA  should  not 
establish  an  mxpoenn  limit  for  tbe 
subtUisins  because  there  Is  cuirently  no 
method  available  to  monitor  woik|^ce 
exposures  to  these  substances.  In 
addition,  these  commenters  submitted 
information  to  the  record  on  the 
subtilisins'  health  effects  to  supplement 
the  data  base  relied  on  by  OSHA  in  the 
proposed  rule. 

Typical  of  these  comments  was  the 
submittal  of  Beth  Concoby  and  Alice 
Caddow  on  behalf  of  Genencor.  Inc.  a 
manufactin«r  of  subtilisins: 

GcncDoor  coocurs  widi  OSHA  that  the 
PEL'S  should  be  reviewed  on  a  periodic  basis 
and  updated  as  new  valid  sdantifk: 
Information  becomes  available.  However. 
*  *  *  Hi%n  the  proposed  standard  OSHA  is 
plamung  to  adopt  an  exposure  limit  for 
subdUsiiw  wIhc^  does  not  cmrently  have  a 
validated  sampling  and  analjrtical  method  for 
personal  saai|riiBg  *  *  *.  There  is  also 
additional  health  data  available  that  needs  to 
be  considered  in  promulgBtiag  an  appropriate 
PEL  for  subtilisins  (Ex.  3-681  pp.  1, 4^ 

The  Enzyme  Technical  Association     * 
(Exs.  8-70, 164. 137.  and  96-13;  Tr.  pp. 
10-182  to  10-190)  specifically  objected  to 
the  Agency's  use  of  an  early  study  on 
the  subtiliains:  OSHA  has  responded  to 
this  comment  by  carefully  reviewing  the 
recent  toxicologlcal  literature  on  the 
subtilisins,  including  several  new  health 
studies  submitted  by  these  participants. 
These  studies  dociunent  the  respiratory 
toxicity  and  sensitization  potential  of 
the  subtilisins.  For  example,  a  study  by 
luniper  and  Roberts  (1984,  as  dted  in 
Exs.  8-70  and  3-684)  reports  that  3.7 
percent  of  exposed  workera  experienced 
dose-related  sensitization  symptoms 
(enzyme  asthma,  or  EA)  on  exposure  to 
enzyme  detergent  powdera.  Symptoms 
included  sweating,  headache,  pain  in  the 
chest  influenza-like  symptoms,  cougji, 
breathlessness,  and  wheezing  "sufficient 
at  times  to  incapacitate  the  patient 
completely"  (Juniper  and  Roberts  1984, 
p.  128,  as  cited  in  Exs.  8-70  and  3-684). 
This  study  also  reports  that  the  "prime 
initiating  cause  of  episodes  of  EA  in 
otherwise  asymptomatic  subjects  was 
undoubtedly  dust  level  'peaks'  rather 
than  a  low  but  continuous  exposure" 
(Juniper  and  Roberts  1964.  p.  131.  as 
died  In  Exs.  8-70  and  3-684). 

in  response  to  the  objections  of 
commentera  (Exs.  8-70  and  3-684)  that 
no  sampling  and  analytical  method 
exists  for  the  subtilisins.  OSHA  notes 
that  several  such  methods  have  been 
published  (Fulwiler  1971;  Fulwiler. 
Abbot,  and  Darcy  1972:  Bruce,  Dunn. 
Brotherton  et  al.  1976).  The  American 
Industrial  Hygiene  Association  (Tr.  p.  3- 
304)  was  in  favor  of  keeping  the 
subtilisins  In  this  rulemaking  and 


submitted  a  sampling  and  analytical 
method  for  tiiese  sobrtances.  IIhis, 
OSHA  finds  dial  there  is  no  issue  ai 
monitoring  feasibility  for  this  group  of 
enzymes. 

Another  study  in  monkeys  (Coate. 
Busey,  Schoenfisch.  and  Newmann  1978. 
as  dted  in  Exs.  8-70  and  3-664)  reports 
the  effects  of  exposing  animals  6  houn/ 
day.  5  days/wedc  for  6  months  to 
atmospheres  containing  synthetic 
detergent  dust  at  1.  la  or  100  mg/m* 
together  with  enzyme  dust  at  0.001,  OJOl. 
0.1,  or  1  mg/m*.  Exposures  to  10  or  100 
mg/m*  detergent  dust  together  with  OJOl 
or  1  mg/m*  enzyme  dust  produced  gross 
signs  of  respiratory  distress,  pulmonary 
histopathological  effects,  and  pulmonary 
function  impairment  (Coate  et  aL  1978. 
as  dted  in  Exs.  8-70  and  3-684). 

These  studies  and  othen  (McMurrain 
1970;  Medical  Research  Council  1976; 
Zachariae.  Hoegh-Thomsen,  Witmenr, 
and  Wide  1991:  Thome  Hillebrand. 
Magrem  et  aL  1906;  Weill 
Waggenspack.  Ddlouen.  and  2Sskind 
1974,  all  as  dted  in  Exs.  8-70  and  3-664) 
demonstrate  convincingly  the  need  for 
an  expoaore  liaut  for  the  siAHlisins.  One 
study  (Thome.  Hillebrand.  Ma^eni  et 
al.  1966,  aa  dted  in  Exs.  8-70  and  3-6M) 
reports  that,  in  guinea  piga,  the  no- 
observed-effect  level  for  pulmonary 
sensitization  induced  by  exposure  to  the 
subtilisins  for  15  minutes/day  for  5 
consecutive  days  was  between  0.0063 
and  0.041  mg/m*.  Animals  exposed  on 
the  same  regimen  at  higher  levels 
developed  enzyme  astbuna  (Thome, 
Hillebrand,  Magreni  et  al.  1986,  as  dted 
In  Exs.  8-70  and  3-664).  Recent  evidence 
also  demonstrates  that  the 
manufacturers  of  these  enzymes  have 
been  able  to  control  the  dust  exposures 
of  their  employees  to  levels 
"considerably  lower  than  the  proposed 
•  '  •  TLV  •  •  *  reconunendation  V4  of 
a  ceiling  of  0.06  ug/m*  %"  (McMurrain 
197a  as  dted  in  Ex.  3-664).  These 
reductions  in  exposure  have  occurred  as 
a  result  of  a  program  of  strict 
environmental  controls  and  the  adoption 
of  a  prilling  process  that  encapsulates 
Uie  enzymes  to  reduce  enzyme-laden 
dust 

OSHA  is  establishing  a  ceiling  limit  of 
0.06  ug/m  *  for  the  subtilisins:  the 
evidence  described  above  indicates  that 
a  ceiling  limit  of  0.06  ug/m*  for  the 
subtilisins  is  necessary  to  reduce  the 
sig^cant  risks  of  respiratory 
sensitization,  skin  irritation,  and 
respiratory  effects  among  members  of 
the  exposed  worker  population;  OSHA 
finds  that  all  of  these  exposure-related 
health  effeds  constitute  material 
Impairments  of  health.  Recent  studies 
(described  above)  show  that  this  limit  is 
being  achieved  at  the  present  time. 


OSHA  condudes  that  this  limit  wiD 

substantially  reduce  these  significant 

risks. 

TOLUENE-2. 4-DnSOCYANATE 

CAS:  584  64  0:  Chemical  Formula: 

CH.C(H*(NCO), 
H.&  No.  1398 

The  former  OSHA  limit  for  toluene-2, 
4-diisocyanate  (TDI)  was  a  ceiling  of 
OXtZ  ppm.  OSHA's  proposed  and  final 
rule  l^uts  for  TDI  are  0.005  ppm  as  an  8- 
hour  TWA  and  0.02  ppm  as  a  15-minute 
STEL  The  ACGIH  (19e6/Ex.  1-3.  p.  564) 
and  NIOSH  (Ex.  8-47,  Table  Nl)  both 
recommend  a  TWA  of  04)05  n>m  and  a 
STEL  of  0J)2  ppm  for  TDL 

TDI  is  one  of  the  most  frequendy 
encountered  occupational  sensitizers, 
and  it  is  also  a  known  crosa-sensitizer. 
The  revised  limit  is  based  on  human 
data  showing  that  workera  can  develop 
sensitization  reactions  at  exposure 
levds  below  the  0.02-ppm  level  EUdns 
and  colleagues  (1962/Ex.  1-13^ 
reviewed  tibe  inddence  erf  TDI 
intoxication  in  14  plants  in 
Massachusetts  between  1957  and  19S2. 
In  eleven  instances  of  TDI  intoxicatioB. 
the  average  concentration  of  TDI  was 
0.015  pfm,  and  In  nine  cases  the  average 
concentration  was  below  0.01  ppm.  In 
all  plants  where  the  average  levels  were 
above  0.01  ppm,  TDI  had  caused 
respiratory  problems.  TDI-related 
respiratory  problems  were  not  observed 
when  the  average  concentration  of  TDI 
was  maintained  below  0.007  ppm 
(Elkins.  McCarl  Brugsch.  and  Fahy 
1962/Ex.  1-138). 

Williamson  conduded  two  TDI 
studies  (1964  and  1965.  as  dted  in 
ACGIH  1986/Ex.  1-3.  p.  564)  that 
revealed  a  5-percent  sensitization  rate  In 
99  workera  exposed  for  18  months  to 
average  levels  of  TDI  below  0X12  ppm. 
The  author  believed  that  acddental 
spills  accounted  for  the  high 
sensitization  rate.  Williamson  also 
found  that  six  sensitized  workera  out  of 
18  exposed  to  concentrations  of  TDI 
below  0.02  ppm  for  14  months  showed 
marked  decreases  in  lung  function 
(Williamson  1964  and  1965.  as  dted  in 
ACGIH  19e6/Ex.  1-3.  p.  584). 

A  NOEL  (no-observed-effed  level)  for 
TDI  has  been  documented.  In  1975. 
Roper  and  Cromer  (Ex.  1-147)  failed  to 
observe  any  symptoms  of  respiratory 
Illness  or  changes  in  pulmonary  function 
in  nine  employees  working  in  a  plant 
where  breathing  zone  samples  showed 
TDI  concentivtions  of  0.001  to  0.002 
ppm. 

Wegman  and  colleagues  (1974/Ex.  1- 
112: 1977/Ex.  1-in;  1962/Ex.  1-133) 
observed  a  dose-response  relationship 
between  exposure  and  long-term  decline 
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in  lung  function  ■•  documented  by  test 
results  among  TDI-exposed  employees. 
Only  for  those  workers  exposed  to  leM 
than  0.002  ppm  TDI  were  the  results  of 
lung  function  tests  normal  (Wegman. 
Pagnolto.  Fine,  and  Peters  1974/  Ex.  1- 
112;  Wegman.  Peters.  Pagnolto,  and  Fine 
1977/Ex.  1-171:  Wegman.  Musk.  Main, 
and  Pagnolto  1982/Ex.  1-133). 

Several  commenters  submitted 
comments  on  TDI.  NIOSH  (Tr.  S-W.  97) 
and  the  United  Auto  Workers  (Tr  7-38 
to  7-44}  urged  OSHA  to  designate  TDI 
as  a  carcinogen,  while  the  Dow 
Chemical  Company  (Ex.  lOeA)  argued 
thai  TDI  should  not  b«  so  designated.  As 
discussed  in  the  preamble  section 
entitled  "Boundaries  to  Regulation," 
OSHA  is  not  specirically  designating 
substances  as  carcinogens:  many  other 
organiiationi.  such  as  the  International 
Agency  for  Research  on  Cancer,  the 
ACGIH  NIOSH.  etc.  do  so.  The  Worker* 
Institute  for  Safety  and  Health  (Ex.  106) 
urged  OSHA  to  regulate  all  six  of  the 
isocyanates.  rather  than  the  thr«* 
included  in  this  rulemaking,  on  the 
grounds  that  employees  would  switch  to 
the  unregulated  isocyanatea.  which 
might  present  as  great  a  hasard  as  the 
regulated  ones.  In  response  to  WISH. 
OSHA  notes  that  the  scale  and  scope  of 
the  present  rulemaking  required  that 
OSHA  make  decisions  on  substances  to 


be  included  to  facilitate  the  process:  the 
selection  process  is  described  in  the 
preamble  section  entitied  "Boundaries 
to  Regualtion." 

The  Agency  concludes  that  the 
evidence  clearly  demonstrates  that 
workers  are  at  signiPicant  risk  of 
pulmonary  sensitization  reactions  at  the 
former  PEL  as  evidenced  by  declines  in 
pulmonary  function  observed  among 
workers  exposed  below  this  level. 
OSHA  has  determined  that  establishing 
a  0.005-ppm  TWA  with  a  0.02-ppm  STEL 
will  substantially  reduce  this  signiHcant 
risk.  The  Agency  notes  that  effecta  have 
been  observed  at  levels  somewhat 
below  the  final  rule's  PEL:  OSHA  will 
therefore  continue  to  monitor  the 
loxicological  literature  on  this  substance 
carefully  in  the  future. 

Condiuiont  for  Thi$  Croup  of 
SenaiUziitg  Toxicants 

For  the  eight  sensitizing  agents 
included  in  this  category  of  substances. 
OSHA  concludes  that  there  are 
significant  occupational  risks  associated 
with  exposure.  The  effects  caused  by 
such  expoeure*  are  mediated  by  the 
immune  system  and  include  skin 
sensitization,  substantial  decrements  in 
lung  function,  bronchoconstriction. 
asthma,  and  severe  skin  irritation,  all  of 
which  constitute  material  impairments 


of  health  and  functional  capacity. 
Reducing  or  establishing  exposure  limits 
for  these  toxic  substances  will 
substantially  reduce  these  signiricant 
workplace  risks. 

15.  Substances  for  Which  Limits  Are 
Based  on  Avoidance  of  Cancer 

Introduclion 

This  group  comprises  16  substances 
for  which  the  ACGIH  or  NIOSH  has 
recommended  new  or  revised  limits 
based  on  evidence  that  occupational 
exposure  may  be  associated  with  an 
increased  cancer  risk.  Table  C15-1  lists 
the  former  OSHA  permissible  exposure 
levels  (PELs).  the  proposed  PELs,  the 
PELa  established  in  the  final  rule,  and 
the  CAS  and  HS  numbers  for  these 
substances.  OSHA  is  proposing  to  revise 
existing  TWA  and/or  STEL  limits  for  six 
substances,  retain  a  PEL  for  four 
substances  currently  listed  on  Table  Z- 
2.  and  add  limits  for  four  substances  not 
currently  listed  on  OSHA's  Z  tables.  For 
one  previously  unregulated  substance, 
chromyl  chloride.  OSHA  has  concluded 
that  a  separate  6(b)  rulemaking  is 
appropriate.  For  one  substance  OSHA  is 
not  establishing  an  exposure  limit  at  this 
time. 
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N.S.  Nwber/ 

CtM«iC4l 


CAS  NO. 


1008  txry}m\^ 


1020  Amitrole  61-82-S 

(3WtoiBO-l.2,4-triaa)1e) 


1028  Asphalt  fines 

1033  Beryniuii 
coapounds 


8052-42-4 


7440-41-7 


1073  Carton 

Utrachloride 


56-23-5 


Former  PEL 


79-06-1     0.3  mg/m  1UA. 
Skin  . 


0.002  mg/m 

3 

0.005  mg/m 

STEL  (30  min) 
0.025  mg/m 
Ceiling 


10  pi»i  niA 
25  ppm  STEL 
(5min/4hr) 
200  ppm  Ceiling 


Proposed  PEL 


Final  Rule  PEL* 


0.03  mgAi  TUA. 
Skin 

0.2  mg/m^  TUA. 

5  ma/w?  TIM 

0.002  mgAi^  TUA 
0.005  mgAi^  STEL 
(30  min) 
0.025  mg/a^ 
Ceiling 


2  ppm  STEL 
(60  min) 


0.03  mg/m  TUA. 
Skia 

0.2mg/m'^  TUA. 


See  text 

0.002  mq/w?   TUA 
0.005  mgAi^  STEL 
(30  min) 
0.025  mg/m'' 
Ceiling 


2  ppm  TUA 


1086  Chlorofom 


67-66-3    50  ppm  ceiling 


2  ppm  STEL 
(60  min) 


2  ppm  TUA 


BEST  COPY  AVAILABLE 
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TABU  CIS-I.  SabstMC«s  for  Wiidi  Liaits  Art  Oisad  on  Awoi4tanca  of  Unctr  (continuad) 


N.s.  mmtT/ 
ClMiical  uma 

CAS  NO. 

fonmr  PCL* 

Proposed  PEL 

Final  Rule  PCL 

1092  CDroaic  Mid  4 

V«rits  Hi  to 

0.1  wqM^ 

0.1  uqaP 

0.  J  mi/w?  (as  Crt)j) 

chroMtts 

CoMpound 

(«S  CrOj) 
Ctiling 

(M  CfOj) 

Coiling 

Ceiling 

1094  Chroavl  chloridt     l49l7-4l-« 


1142  Oiwthyl  sulfate 

7l-7i-l 

1  W-TMA, 

0.1  ppoTUA. 

0.1  PfM  TUA. 

Skin 

SkIa 

Skia 

1291  2-llitropropane 

79-46-9 

2Spp>TM 

10  ppB  TUA 

10  ppa  TIM 

1301  rtrcMorotthylcaa 

l27-lt-4 

100  p|»  TVA 
200  ppa  SrCL 

SO  ppa  TUA 
200  pia  STEL 

25  ppa  TUA 

- 

(S  ain/3  hr) 

300  pna  Ceiling 

» 

IT 

1399  o-Toluidina 

9S-S3-4 

>««»TUA, 

2P(MI  rvM. 

5  pfn  IMA, 

Skia 

Skia 

Skia 

1400  p-TolHidine 

106-49-0 

.. 

2pgiIMA. 

2p»«TyA. 

' 

SkIa 

Skin 

TABLE  CI5-1. 

Substances  for  yhich  Limits  Are  Based  on  Avoidance  of  Cancer  (continued) 

H.S.  NtMiwr/ 
Chcaical  Nane 

CAS  No. 

Former  PEL* 

Proposed  PEL       Final  Rule  PEL 

1436  Zinc  chronates 
(CrVl)** 

Varies  with 
coapound 

0.1.«9/«' 
(as  CrOj) 
Ceiling 

0. 1  mg/Bi'  TMA      0. 1  wqfm    (as  CrO^) 
(as  Crt)^)        Ceiling 
Ceiling 

•   OSHA's  TMA  limits  are  for  8-hour  exposures;  its  STELs  are  for  I5-minutes  unless  otherwise 
specified;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


UMI 


I42S  Vinyl  bromide 


S93-60-2 


S  ppmTM 


S  ppm  TUA 


1426  Vinyl  cyclohexene 
dioxide 


106-B7-6 


10  ppm  TUA. 
Skia 


10  ppm  TUA, 
Skin 


■•i'MI'.v 
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The  following  dii 
•ome  general  aspects  of  carcinogenicity, 
together  with  the  methodology  used  by 
OSHA  in  previoua  rulemakings  to  assess 
carcinogenic  hazards.  Two 
representative  Mibstanoes  are  reviewed 
in  terms  of  their  effects,  dose-response 
considerations,  snd  quantitative  risk 
assessments  to  evaluate  the  decrease  in 
risk  of  developing  cancer  that  is 
expected  after  revising  or  establishing 
PELs  for  these  substances.  In  this 
section,  quantitative  risk  models  that 
are  widely  accepted  by  the  scientific 
community  are  used  as  s  means  of 
estimating  cancer  risks.  The  multistage 
model,  which  is  the  model  primarily 
used  by  OSHA.  is  preferrad  over  other 
models  because  it  is  based  on  a  more 
pidusible  biological  mechanism  of 
cancer  than  the  other  models. 

Description  of  the  Health  Effects 

Cancer  is  a  life-threatening  and 
particularly  insidious  disease  that  is 
brought  about  by  the  invasion  of  organ 
systems  by  abnormal  tissue  growth.  The 
abnormal  issue  is  comprised  of  cells  that 
have  been  altered  in  such  a  way  as  to 
cause  unrestricted  cell  growth.  As  this 
unrestricted  growth  progresses,  the 
abnormal  tissue  begins  to  interfere  with 
the  vital  functions  of  normal  organ 
systems.  In  the  absence  of  medical 
intervention,  most  forms  of  cancer  are 
ultimately  lethal.  In  some  instances  (e.g., 
colon  cancer,  breast  cancer),  life  can  be 
prolonged  through  chemotherapy, 
radiation  treatment  surgery,  or  some 
combination  of  these:  however,  the 
quality  of  life  of  the  victims  of  cancer  Is 
usually  severely  affected.  In  other 
instances,  such  as  lung  cancer,  there  Is 
little  hope  of  survival  even  when 
aggressive  treatment  strategies  are 
employed.  In  past  rulemakings  on 
occupational  carcinogens  (see.  for 
example.  Benzene.  Ethylene  Oxide, 
Asbestos,  and  Formaldehyde).  OSHA 
has  held  that  malignant  diaeaae 
constitutes  material  Impairment  of 
health  and  functional  capacity. 

An  Increased  risk  of  developing 
cancer  has  been  sssoclated  with 
occupational  or  environmental  exposure 
to  a  number  of  chemical  substances.  The 
development  of  chemically  Induced 
cancer  In  humans  and  animals  is  a 
complex  and  multistep  process  that  is 
not  completely  understood.  It  is 
currently  believed  that  the  mechanism 
by  which  cancer  develops  requires  at 
least  two  stages:  initiation  and 
promotion.  Initiation  occurs  when 
chemicals  intersct  either  directly  or 
Indirectly  with  DNA  to  cause  a  heritable 
mutation.  Alterations  In  DNA  structure 
may  cause  an  incorrect  reading  of  the 
DNA  sequence  during  replication  and 


sesvH  in  mere  altered  cells,  which  may 
eventually  be  expressed  as  a  tumor. 
Tliere  is  a  correlation  twtween 
substances  that  are  mutagenic  in  in  vitro 
test  systems  and  their  ability  to  cause 
cancer.  Although  genotoxk  assays  are 
not  capable  of  predicting  carcinogenic 
potential  with  certainty,  such  assays  are 
useful  for  the  preliminary  Identlficatkm 
of  sebelanoes  that  may  have  the 
potential  to  cause  cancer. 

Hm  second  stage  in  the  carcinogenic 
process  is  promotion.  Promotiea  is 
considered  to  be  the  likely  mechanism 
of  action  when  there  is  no  evidence  that 
a  substance  Interacts  with  genetic 
material  (e.g..  when  in  vitro 
■ntagenidty  aeeeys  are  negative). 
PsreKisoBe  proUfantioD. 
immunosuppression,  snd  hormonal 
alterations  are  examples  of  promotional 
events:  these  events  facilitate  the 
unrestricted  multiplication  of  Initiated 
cells,  leading  to  the  development  of 
cancer.  When  a  substance  or  its 
metabolite  possesses  both  initiation  and 
promotion  capabilities,  it  is  considered 
to  be  a  complete  carcinogen  (i.e.. 
exposure  to  the  substance  alone  is 
sufficient  to  cause  cancer).  Examples  of 
such  substances  that  OSHA  has  recently 
regulated  Include  asbestos,  benzene, 
ethylene  oxide,  and  formaldehyde. 

In  all  of  OSHA's  past  rulemakings  for 
carcinogens,  the  Agency  has  used  a 
weight-of-evidence  approach  to  assess 
the  carcinogenic  potential  of  chemical 
substances.  This  approach  involves 
examining  all  available  human 
epidemiologic  studies,  clinical  and  case 
studies,  animal  studies,  mutagenicity 
studies,  snd  metabolic  studies, 
combined  writh  s  quantitative 
assessment  of  cancer  risk,  to  make 
determinations  regarding  the  potential 
that  oocupatioQal  expoeure  to  a 
substance  increases  the  risk  of  cancer. 
OSHA  relies  most  heavily  on 
epidemiologic  studies  of  worker 
populations  and  well-conducted  animal 
bioassays  to  make  these  determinations. 
OSHA's  overall  approach  to 

Eromulgating  regdations  for  carcinogens 
as  been  upheld  in  a  number  of  court 
decisions. 

The  following  discussion  summarises 
how  epidemiologic  and  animal  studies 
sre  used  to  sssess  cancer  risk. 

Epidemiology  Mtudiee. 
Epidemiological  studies  that  include 
detailed  expoeure  data  provide  the  best 
evidence  for  describing  s  causal 
relationship  between  exposure  to  a 
substsnce  snd  the  onset  of  cancer  in 
humans.  Epidemiologic  evidence  has 
been  relied  on  heavily  In  OSHA's 
decisions  to  promulgate  standards  for 
the  carcinogens  benzene,  ssbestos.  and 


arsenic  At  a  mininum.  positive 
epidemiologic  studies  provide 
qualitative  proof  of  a  causal  relationship 
between  exposure  to  a  substance  and 
the  development  of  cancer.  A  geaecal 
lack  of  quantitative  exposure  data  and 
the  long  latencies  between  onset  of 
exposure  and  appearance  of  disease 
may  make  it  difficult  to  derive 
qu— titative  dose-nsponae  relationafaips 
from  epidemiological  studies.  However, 
the  ability  of  such  studies  to  link 
exposures  to  carcinogens  to  cancer  in 
humans  outweighs  these  limitations. 

Because  of  the  long  latency  periods 
associated  %vith  chemically  induced 
cancer  in  humans,  these  studies  cannot 
be  used  to  detect  dtaeaae  uatU  after 
irse parable  barm  has  been  done.  To 
protect  workers  or  other  huouui 
populations,  therefore,  it  is  necessary  to 
assess  the  risk  of  such  effects  before 
they  occur.  The  data  used  for  this 
purpose  derive  from  animal  bioassays; 
these  data  are  used  to  predict  potential 
human  responses  and  to  infer  a  causal 
relationship  between  exposure  to  a 
substance  and  the  onset  of  disease. 

Animal  data.  Animal  studies 
frequently  provide  the  best  dose- 
response  data  for  chemically  Induced 
cancer.  When  relying  on  such  studies, 
assumptions  must  be  made  in  order  to 
extrapolate  from  animal  bioassay  data 
to  humans:  the  most  important  of  these 
are  that  physiologia  pharmacokinetic, 
and  biochemical  puvmeters  are  similar 
between  mjinmjlian  species.  To  the 
extent  that  adequate  metabolic  data  are 
available,  such  data  may  be  used  to 
refine  the  extrapolation  from  animals  to 
humans.  Despite  the  need  to  make  such 
assumptions,  it  is  widely  accepted  that 
animals  are  acceptable  siurogstes  for 
estimating  potential  cancer  risks  in 
humans.  This  confidence  derives  from 
the  observstion.  after  many  years  of 
conducting  bioassay  studies,  that  there 
appears  to  be  a  reasonable  concordance 
between  carcinogenic  effects  in  animals 
and  these  effects  in  humans. 

Doee-Reeponse  and  Qtmntitative 
AMMeasment  of  Risk 

Unlike  other  chemically  induced  toxic 
effects  discussed  in  this  preamble,  a 
large  body  of  scientific  Imowledge  has 
accumulated  regarding  the  mechanisms 
by  which  carcinogens  act  and  the 
quantitative  relationship  between  dose 
snd  biological  response.  As  a  result  of 
these  investigstions.  several 
mathematical  approaches  have  been 
developed  that  permit  estimates  to  be 
made  of  the  cancer  risk  that  is 
associated  with  exposure  to  low  doses 
of  carcinogenic  substances. 


Since  the  dominant  view  of  the 
carcinogenic  process  holds  that  most 
cancer  initiators  cause  irreversible 
damage  to  DNA.  there  is  reason  to 
assume  that  the  dose-response  of  most 
carcinogens  will  follow  a  linear, 
nonthreshold  relationship.  The  Office  of 
Science  and  Technology  Policy  (OSTP 
1985/Ex.  1-1128)  recommends  the  use  of 
models  that  incorporate  low-dose 
linearity  when  the  data  are  limited  and 
uncertainty  exists  regarding  the 
mechanisms  of  carcinogenic  action.  In 
conducting  risk  assessments  for  prior 
rulemakings.  OSHA  has  generally  relied 
on  the  linearized  multistage  model. 

The  multistage  model  used  to  assess 
cancer  risks  associated  with  exposure  to 
substances  in  this  group  is  GLOBAL83,  a 
model  developed  by  K.S.  Crump  and 
colleagues.  If  P(d)  represents  the  lifetime 
risk  of  cancer  at  dose  d,  and  A(d)  is  the 
extra  risk  over  the  background  rate  at 
dose  d.  then  the  multistage  model  has 
the  following  form: 

A(d)  =  l-exp|-(q,d-Hq^«+.     .+q»dMI 

where: 

q,>0 

i=lJE.3,  .  .  Jc 

and  A(d)  =  |P(d  -  P10)|/|1  -  P(0)| 

For  a  unique  set  of  q^,  this  function 
wrill  adequately  describe  (or  fit)  the 
experimentally  derived  data.  How  well 
the  model  describes  the  data  may  be 
mathematically  determined  by  what  are 
termed  goodness-of-flt  tests.  Once  the 
model  is  fit  to  the  data,  the  maximum 
likelihood  estimate  (MLE)  and  the  95- 
percent  upper-confidence  limit  (UCL)  of 
A(d)  are  calculated  using  the  95-percent 
upper-confidence  limit  on  parameter  qi 
(q/).  The  MLE  is  the  point  estimate  of 
A(d).  and  is  therefore  considered  the 
best  estimate  of  extra  risk  at  dose  d. 

Dr.  Nathan  J.  Karch,  President  of 
Karch  Associates  and  an  expert  in  risk 
assessment  testified  on  the 
appropriateness  of  using  the  linearized 
multistage  model  to  estimate 
occupational  cancer  risk: 

The  multistage  model  and  the  program 
upon  which  it  is  based  |CLOBAL83|  involves 
a  number  of  assumptions  that  are  considered 
unlikely  to  underestimate  risli.  At  lower 
doses,  the  risk  is  assumed  to  be  linear  in 
dose,  and  no  threshold  is  assumed  to  exist 

•  *  *.  The  risk  was  assumed  to  be 

independent  of  background  rates  of  cancer 

•  •  • 

I  recognize  with  growing  knowledge  of  the 
complexity  of  various  possible  meduinisnfis 
fur  cancer  induction,  that  several  aspects  of 
the  model  have  come  under  increasing 
investigation  *  *   *.  Despite  what  may  appear 
to  be  conservative  assumptions  in  the  use  of 
animal  data  «vith  the  multistage  model  *  *  * 
the  multistage  model  is  not  likely  to  be  overly 
conservative  at  most  of  the  exposures 


contemplated  by  this  rulemaking.  Since  the 
proposed  PELs  are  similar  to  experimental    * 
doses  in  animals  in  many  cases,  the  risk 
estimates  from  the  multistage  model  lend  to 
be  less  conservative  unless  (the  PELs]  are 
very  high  in  relation  to  experimental  doses. 
Moreover,  at  high  doses  the  risk  estimates 
produced  by  GLOBAL  are  similar  to  those 
generated  by  the  other  commonly  used 
models  (Tr.  p.  13-50). 

OSHA  asked  Dr.  Karch  to  evaluate 
the  scientific  literature  on  the 
substances  in  this  group  to  determine 
whether  the  data  for  each  substance 
were  suitable  for  estimating  quantitative 
cancer  risk  using  the  multistage  model. 
Dr.  Karch  foimd  the  data  to  be  suitable 
for  the  following  substances: 
acrylamide,  amitrole,  carbon 
tetrachloride,  chloroform,  styrene,  o- 
toluidine.  p-toluidine,  and  vinyl  bromide 
(Ex.  85-  Tr.  pp.  13-50).  (Dr.  Karch  also 
found  the  data  adequate  to  perform 
quantitative  assessments  for  nickel 
sulfide  roasting  and  beryllium 
compounds:  these  assessments  were  not 
included  in  OSHA's  NPRM  since  no 
revision  of  the  PELs  for  these  materials 
was  proposed).  For  the  remaining 
substances  examined  by  Dr.  Karch.  the 
data  were  judged  to  be  unsuitable  for 
use  with  the  multistage  model,  and,  as 
such,  it  was  impossible  to  estimate 
quantitative  cancer  risk  associated  with 
exposure  to  these  substances. 

An  analysis  that  we  perfonn|ed  on) 
extrapolations  from  annual  data  using  the 
multistage  model  in  previous  OSHA 
rulemakings  on  benzene,  ethylene  oxide  and 
formaldehyde  disclosed  that  the  best, 
meaning  maximum  likelihood  estimates,  from 
the  multistage  model  were  similar  and  not 
above  the  range  of  estimates  from 
epidemiologic  data  available  '  *  *  [on] 
workers  (Tr.  pp.  13-5  to  13-53). 

For  those  substances  for  which  data 
were  suitable  for  estimating  quantitative 
cancer  risks,  OSHA  relied  on  these 
estimates,  in  part,  for  making  its 
significant  risk  findings.  OSHA  has 
discussed  its  approach  for  making 
significant  risk  determinations  in  a 
number  of  rulemakings  dealing  with 
carcinogens.  This  approach  has  been 
upheld  by  several  courts  of  appeals. 
Although  not  discussed  in  detail  here, 
the  same  methodology  is  being  followed 
in  this  rulemaking.  (See  Arsenic.  48  FR 
1816. 1901-1902  (Jan.  14. 1983),  upheld 
ASARCO  V.  OSHA.  746  F.2d  483  (9th 
Cir.,  1984):  Benzene.  52  FR  34507 
(September  11. 1987):  Ethylene  Oxide,  49 
FR  25763  (June  22. 1984).  Public  Citizen 
v.  Tyson.  796  F.2d  1479  (D.C.  Cir.,  1986): 
Asbestos.  51  FR  22646  Qune  20. 1966). 
Building  and  Construction  Trades  v. 
Brock.  838  F.2d  1258  (D.C  Cir..  1988).) 

The  Supreme  Court,  in  its  Benzene 
decision,  indicated  when  a  reasonable 


person  might  consider  a  risk  significant 
and  take  steps  to  decrease  it.  The  Court 
stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If.  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  cleariy  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  fatal  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  the  appropriate  steps  to  decrease  or 
eliminate  it  [lU.D.  v.  A.P.I.  *W  US.  at  655). 

The  Court  stated  that  'while  the  Agency 
must  support  its  findings  that  a  cerl.!in  level 
of  risk  exists  with  substantial  evidence,  we 
recognize  that  its  determination  that  a 
particular  level  of  risk  is  'significant'  will  l>e 
based  largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  required  by  the  OSH  Act  is 
"not  a  mathematical  straitjacket."  and  that 
"OSHA  is  not  required  to  suppori  its  findings 
with  anything  approaching  scientific 
certainty."  The  Court  ruled  thai  "'a  reviewing 
couri  |isj  to  give  OSHA  some  leeway  where 
its  findings  must  be  made  on  the  frontiers  of 
scientific  knowledge  |and  that  *  *   *  j  the 
Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data  with 
respect  to  carcinogens,  risking  error  on  the 
side  of  overprotection  rather  than 
underprotection  '  (448  U.S.  at  655.  656). 

As  part  of  the  overall  significant  risk 
determination.  OSHA  considers  a  number  of 
factors.  These  include  the  t>-pe  of  the  risk 
presented,  the  quality  of  the  underiying  data, 
the  reasonableness  of  the  risk  assessments, 
the  statistical  significance  of  the  findings  and 
the  significance  of  risk  (see.  for  example. 
Arsenic,  48  FR  1864.  January  14. 19831. 

OSHA  pointed  out  that  guidance  for  the 
Agency  in  evaluating  significant  risk  is 
provided  by  an  examination  of  occupaiional 
risk  rates  and  legislative  intent.  For  example, 
in  the  high-risk  occupations  of  firefjihting. 
and  mining  and  quarrying,  the  axerage  nsk  of 
death  from  all  causes  of  occupational  iriury 
or  an  acute  occupalionally  related  illness 
from  a  lifetime  of  employment  (45  years)  is 
27.45  and  20.16  per  1 .000  employees 
respectively.  Typical  occupational  risk  of 
death  in  occupations  of  average  risk  are  Z.7 
per  1.000  for  all  service  employment.  Typical 
lifetime  occupational  risks  of  death  in 
occupations  of  relatively  low  risk  are  a48  per 
l.OtX)  in  electric  equipment  and  0.07  per  1.000 
in  retail  clothing.  These  rates  are  derived 
from  1979  and  1980  Bureau  of  Labor  Statistics 
data  from  employers  %<hth  11  or  more 
employees  adjusted  to  45  years  of 
employment  for  46  weeks  per  year. 

Congress  passed  the  Occupational  Safety 
and  Health  Act  of  1970  because  of  a 
determination  that  occupational  safety  and 
health  risks  were  too  high.  Based  on  this  it  is 
clear  that  Congress  gave  OSHA  authority  to 
reduce  risks  of  average  or  above  average 
magnitude  when  feasible.  Further  the 
Supreme  Court  stated  that  "if  the  odds  are 
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one  in  ■  thouund  thai  rwtpilar  inhalation  of 
gatolin*  vapor*  thai  ar«  2%  bcnxana  will  b« 
fatal  a  raaaonabia  paraon  might  wall  laka  Iha 
■ppropiiale  ttepa  to  dacraaaa  or  aliinlnata  II" 
(44«  U.S.  at  aU). 

In  this  final  rule.  OSHA  la  uaing  Iha 
general  approach  and  guidance 
described  above  for  making  significant 
risk  deiermina  lions  for  carcinogens. 

The  following  sections  discuss  the 
carcinogenicity  evidence  for  the 
chemicals  listed  in  Table  ClS-l.  A  brief 
discussion  of  the  data  and  a  quantitative 
risk  assessment  (where  appropriate)  ar« 
included  to  demonstrate  the  reduction  in 
cancer  risk  that  could  result  from 
lowering  the  current  OSHA  PEL*  or 
establishing  new  limits  for  these 
potential  carcinogens. 
ACRYLAMIDE 

CAS:  7»-oe-l:  Chemical  Formula: 

Clii-CHCON^h 
H.&  No.  1008 

Th«  former  OSHA  8-hour  TWA 
permissible  exposure  limit  for 
acrylamide  was  0.3  mg/m'.  with  a  skin 
notation,  and  the  Agency  proposed  a 
revised  PEL  of  0.03  mg/m*.  with  a  skin 
notation,  for  this  substance,  based  on 
evidence  of  its  carcinogenicity  in 
animals  NIOSH  (Ex.  ft-47.  Table  N8A) 
concurs  that  these  limits  are  appropriate 
for  acrylamide.  The  ACGIH 
recommends  a  TLV  of  0.03  mg/m*  for 
this  substance  (ACCIH  198e/Ex.  1-3.  p. 
12).  The  final  rule  promulgates  an  ft-hour 
TWA  PEL  of  0.03  mg/m*  with  a  skin 
notation,  for  acrylamide. 

Acrylamide  is  a  white  solid  and  ia 
widely  used  as  a  reactive  monomer  or 
intermediate  in  organic  synthesis,  and 
polyacrylamide  is  a  polymer  that  is  used 
in  the  manufacture  of  a  host  of  products, 
including  adhesivea.  mining  chemicals, 
fibers,  pharmaceuticals,  animal  feed, 
paper  sizing,  molded  paris.  textiles,  and 
coagulant  aids  (American  Cyanamid 
Company.  Ex.  94:  ACGIH  198e/Ex.  1-3. 
p.  12).  Chronic  exposure  to  acrylamide 
has  been  associated  with  neurotoxic 
effects  in  animals  and  humans:  in  cats, 
the  no-effert  dose  level  for  neurotoxic 
effects  ranges  from  0.3  to  1.0  mg/kg/day 
(ACCIH  19ee/Ex.  1-3.  p.  12). 
Neuropathic  effects  caused  by  exposure 
to  acrylamide  are  dose-related  and  have 
been  seen  in  rats,  cats,  and  monkeys. 
Observed  effects  in  humans  included 
muscular  weakening,  ataxia, 
incoordination,  tremors,  and 
hallucinations.  Acrylamide  can  be 
absorbed  through  the  skin  In  sufficient 
quantities  to  be  systemically  toxic:  the 
dermal  LOLo  in  rabbits  is  1000  mg/kg 
(RTECS  1968). 

Tests  on  the  mutagenicity  of 
acrylamide  have  produced  conflicting 
results  (ACCIH  19ee/Ex.  1-3.  p.  12). 


However,  acrylamide  ia  asaodated  with 
reproductive  efftctt:  based  on  a 
drinking  water  study  by  Smith,  Zenick, 
Preston  et  al.  (19ee/Ex.  1-1123).  OSHA 
concluded  that  acrylamide  causes 
dominant  lethality  in  the  male  rat  (53  FR 
Z1191). 

Two  studies  are  available  that 
demonstrate  the  carcinogenicity  of 
acrylamide:  fohnson,  Gorzinsky,  Bodner 
et  al.  (igee/Ex.  1-825)  and  Bull, 
Robinson.  Laurie  et  al.  (19e4/Ex.  1-252). 
OSHA  described  both  of  these  studies  in 
the  preamble  to  the  proposed  rule  (53  FR 
21191):  they  are  briefly  summarized 
here.  In  the  Bull  et  al.  (19e4/Ex.  1-252) 
study,  acrylamide  was  tested  as  a  skin 
tumor  initiator  in  female  Senear  mice: 
12-o-tetradecanoylphorbol-13-acetate 
(TPA)  was  used  as  a  promoter.  The 
authors  administered  six  doses  ranging 
from  0  to  SO  mg/kg  body  weight  over  a 
two-week  period.  A  dose-related 
increase  in  tumor  incidence  was 
observed  for  all  routes  of  exposure 
tested,  including  topical,  gastric 
intubation,  and  intraperitoneal  injection. 
The  same  authors  (Bull.  Robinson, 
Laurie  et  al.  igse/Ex.  1-252)  noted  a 
dose-related  increase  in  lung  adenomas 
in  A/I  mice  administered  acrylamide 
either  by  gastric  intubation  or 
intraperitoneal  injection. 

The  second  study  was  performed  by 
Johnson  et  al.  (1986/Ex.  1-825)  on  male 
and  female  Fischer  344  rats  given  0  to 
2.0  mg/kg/day  acrylamide  in  drinking 
water  for  a  period  of  two  years.  During 
the  last  four  months  of  this  study, 
mortality  from  cancer  was  observed  at  a 
statistically  significant  rate  in  rats 
exposed  at  the  highest  dose  level:  in 
addition,  tumor  incidence  increased  in 
animals  of  both  sexes  in  the  highest 
dose  group.  In  females,  tumors  of  the 
mammary  gland,  central  nervous  system 
thyroid  gland,  oral  tissues,  uterus,  and 
clitoral  gland  were  seen,  while  malea 
developed  tumors  of  the  central  nervous 
system,  thyroid,  adrenal  gland,  and 
scrotum  (Johnson.  Gorzinsky.  Bodner  et 
al.  19ee/Ex.  1-825).  Peripheral  nerve 
degeneration  was  also  seen  in  female 
rats  exposed  at  the  2-ing/kg/day  level 

(ACGIH  igee/Ex.  1-3.  p.  13). 

OSHA  received  comments  on  the 
proposed  limit  for  acrylamide  from 
NIOSH  and  from  one  other  rulemaking 
participant.  Linda  Dulak.  Toxicology 
Program  Manager  for  the  American 
Cyanamid  Company,  submitted  a 
detailed  critique  of  OSHA's  discussion 
(53  FR  21191)  of  acrylamide's 
carcinogenicity  (Ex.  94).  According  to 
Or.  Dulak:  (1)  The  Johnson  et  al.  (1986/ 
Ex.  1-625]  study  described  above  is 
"inconclusive"  with  regard  to 
acrylamide's  carcinogenicity:  (2)  the  Bull 
et  al.  (ig64/Ex.  1-252)  study 


demonstrates  only  that  acrylamide  is 
not  a  "complete"  carcinogen;  (3)  OSHA 
has  not  demonstrated  that  the  risk  of 
exposure  to  acrylamide  at  the  former 
PEL  of  0.3  mg/m*  is  signiHcant;  and  (4) 
OSHA  has  not  demonstrated  that  it  is 
feasible,  either  technologically  or 
economically,  to  achieve  the  proposed 
0.03-mg/m*  limit  (Ex.  94).  The 
paragraphs  below  discuss  each  of  these 
points  in  turn. 

Dr.  Dulak  believes  that  the  results  of 
the  Johnson  et  al.  (1986/Ex.  1-825)  study 
should  be  regarded  as  "inconclusive" 
because  (1)  the  presence  of  a  vital 
infection  in  the  animals  of  all  dose 
groups  "complicates  the  evaluation  of 
the  data":  (2)  the  highest  dose 
administered  was  toxic  to  female  rats; 
and  (3)  there  were  high  background 
incidences  of  tumors  among  the  controls 
(Ex.  94,  p.  6).  In  addition.  American 
Cyanamid  states  that  the  Bull  et  al. 
(1964/Ex.  1-252)  study  demonstrates 
only  that  acrylamide  is  not  a  complete 
carcinogen  because  animals 
administered  acrylamide  alone  did  not 
develop  skin  tumors  (Ex.  94.  p.  8).  Dr. 
Dulak  reported  that  American 
Cyanamid  is  currently  conducting  a 
second  carcinogencity  study  designed  to 
clarify  the  questions  that  arose  during 
the  Johnson  et  al.  (1986/Ex.  1-825)  study, 
and  preliminary  review  suggests  Uiat 
these  results  will  differ  significantly 
from  those  of  the  early  study  (Ex.  94,  pp. 
6-8).  Dr.  Dulak  notes  that  the  ACGIH  is 
planning  to  review  the  expanded 
toxicological  data  base  for  acrylamide 
in  the  fall  of  1966  and  that  the  Food  and 
Drug  Administration  and  the  Science 
Advisory  Board  of  EPA  are  preparing  to 
review  the  second  American  Cyanamid 
study  when  it  becomes  available  (Exs. 
3-861  and  8-76:  Ex.  94,  pp.  2-3).  OSHA's 
response  to  Dr.  Dulak's  comments 
follows. 

First,  as  regards  the  Bull  et  al.  (1984/ 
Ex.  1-252)  study,  prudent  public-health 
policy  dictates  that  all  carcinogens, 
rather  than  only  complete  carcinogens, 
be  regulated  to  levels  that  will  provide 
worker  protection.  Second.  OSHA  notes 
that  the  authors  of  the  Bull  et  al.  (1984/ 
Ex.  1-252)  study  are  of  the  opinion  that 
the  potency  of  acrylamide  as  a  tumor 
initiator  is  equal  to  that  of  ethyl 
carbamate,  a  widely  recognized 
tumorigen  (Klaasen.  Amdur,  and  Doull 
1986/Ex.  1-99.  p.  123):  in  addition,  these 
authors  demonstrated  that  mice  of  a 
different  strain  (ie.,  A/J  mice)  developed 
lung  adenomas  when  given  acrylamide 
by  gastric  intubation  or  intraperitoneal 
injection.  Third.  OSHA  finds  the  Bull  et 
al.  (1984/Ex.  1-252)  study,  which 
showed  a  dose-related  increase  in  skin 
tumors  in  one  strain  of  mouse  by  three 


different  routes  of  exposure  and  the 
development  of  lung  tumors  in  another 
strain  of  mouse  by  two  routes  of 
administration,  convincing  evidence  of 
acrylamide's  carcinogenicity.  OSHA 
looks  forward  to  reviewing  both  the 
results  of  American  Cyanamid's  second 
study  and  the  ACGIH  TLV  Committee's 
comments  on  acrylamide  when  these 
become  available.  However,  the  risk 
demonstrated  by  OSHA's  risk 
assessment  for  acrylamide  indicates 
that  delaying  regulatory  action  until 
additional  research  has  been  done 
would  be  inappropriate:  further,  it  is  the 
Agency's  experience  that  research 
results  are  often  not  published  for 
several  years  and  that  the  deliberations 


of  the  ACCJH  Committee  are  often  time- 
consuming.  OSHA  finds  it  inappropriate 
to  delay  action  when  the  best  available 
evidence  at  present  indicates  a 
significant  risk  at  the  former  PEL 
Further.  OSHA  notes  that  the  ACGDi 
was  sufficiently  persuaded  of 
acrylamide's  carcinogenicity  by  the 
findings  of  the  Bull  et  al.  (1984/Ex.  1- 
252)  and  Johnson  et  al.  (ig86/Ex.  1-825) 
studies  to  assign  this  substance  an  A2 
(suspected  human  carcinogen) 
designation.  Tbe  IntematiMial  Agency 
for  Research  on  Cancer  (lARC)  was  also 
convinced  by  tbe  evidence  presented  in 
these  studies;  lARC  judged  that  the 
evidence  for  the  carcinogenicity  of 
acrylamide  in  animals  was  sufficient 


(lARC  1966).  However,  in  li^  of  the 
ongoing  research  being  conducted  by 
American  Cyanamid.  OSHA  will 
consider  new  evidence  as  it  becomes 
available  and  will  revise  its  limit  if  this 
action  appears  to  be  warranted. 

In  response  to  Dr.  Dulak's  third  point 
(that,  in  American  Cyanamid's  view. 
OSHA  has  not  demonstrated  that  risk  at 
the  former  PEL  of  0.3  mg/m*  is 
significant),  OSHA  points  to  the  results 
of  die  Agency's  quantitative  risk 
assessment  which  show  diat  the 
maximum  likelihood  estimate  of  die  risk 
at  the  former  PEL  of  0.3  mg/m*  is  10 
cancer  deaths  per  1,000  workers 
exposed  at  that  level  over  their  working 
lifetimes  (Table  C15-1). 


TABLE  CI 5-2. 


Multistage  Model  Estimates  of  Cancer  Risk 
Associated  with  Working  Lifetime  Exposure 
to  Acrylamide        - 


Exposure  level 


Excess  cancer  deaths  per  1,000  workers 

MLE        UCL 


0.3  mg/m^* 
0.03  mg/m^b 


10 

I 


45 
5 


*  Former  OSHA  PEL. 
b  Final  Rule  PEL. 

MLE  -  Maximum  likelihood  estimate  of  risk.  - 

UCL  -   95-percent  upper-confidence  limit  on  maximum  likelihood 
estimate  of  risk.  -  ^  ^ 


American  Cyanamid  betieves  that 
both  the  recent  epidemiological  findings 
of  SobeL  Bond.  Parsooa.  and  Brenner 
(19B6.  as  cited  in  Ex.  94)  in  a  cokort 
mortality  study  of  Dow  Chemical 
Company  aaylamide-exyosed  workers 
and  additional  resahs  fron  a  more 
recent  oiortality  study  (Collins  et  aL 
I9e7/Ex.  3-961)  of  Aanerican 
Cyanamid's  woriters  tham  that 
"acrylamide  is  not  cardBOgenic  to 
people"  (Ex.  94,  pp.  9-10). 

Dr.  Dulak  discussed  the  Ct^lins  et  al. 
study  (1907/Ex.  a-961.  Appendix  V)  at 
length  in  posthearing  conwnPBt; 

It  was  determined  that  the  study  was  large 
enough  to  detect  the  increased  risk  of  cancer 


which  OSHA  has  mdkated  would  occur  at 
present  ixpoait  liaaits.  These  findings, 
therefore,  indicate  that  OSHA  has 
oveiestiauted  die  risk  of  cancer  among 
acrylamide  woikera  at  tlte  present  PEL  ^x. 
94.  p.  9). 

OSHA  does  not  agree  that  its 
quantitative  mk  assessment  is 
inconsistent  wiA  the  fimMngs  of  die 
Collins  et  al.  (1987)  study.  Tliese 
investigatoss  rqwrted  that  the  average 
cumulative  exposwes  (defined  as  rag/ 
m'-years,  the  product  of  airborne 
concentration  and  duration  of  exposure) 
for  each  of  the  foor  sabcohort  plants 
included  in  the  study  ranged  firom  0JB7  to 
1.54  mg/m'-years,  with  an  overall 


average  of  1.0  mg/m'-years.  This 
cumulative  exposure  coiresponds  to  a 
45-year  exposure  to  (X02  mg/m*;  at  dns 
levd  of  exposure.  OSHA's  risk 
assessment  riiows  diat  the  excess 
lifetime  cancer  risk  is  less  dian  one 
death  per  1,000  workers.  Urns,  at  the 
levels  and  durations  of  exposure 
experienced  by  te  cohort  studied  by 
Collins  et  aL  (19S7).  OSHA's  risk 
assessment  suggests  that  only  one  or 
two  exposure-related  excess  cancer 
deaths  would  be  expected  among  die 
2.293  exposed  employees;  clearly,  such  a 
small  excess  cancer  death  rate,  whidi 
represents  an  increase  of  only  3  percent 
over  background  rates  few  all  neoplasms. 
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would  not  havs  been  detected  by  this 
study.  OSHA  nnds  that  the  results 
presented  by  Collins  et  al.  (19S7)  are  not 
incoruistent  with  the  results  of  OSHA's 
quantitative  risk  assessment.  OSHA 
therefore  reaffirms  in  this  final  rule  that 
it  is  appropriate  to  treat  acrylamide  as  a 
potential  occupational  carcinogen. 

In  response  to  American  Cyanamid's 
final  point,  which  relates  to  the 
technological  and  economic  feasibility 
of  achieving  the  final  rule's  0.03-ing/m* 
8-hour  TWA  level  OSHA  notes  the 
following.  First.  «vith  very  few 
exceptions,  the  Agency's  final 
Regulatory  Impact  Assessment  (Section 
VII)  has  determined  that  the  controls 
necessary  to  achieve  compliance  with 
the  limits  proposed  in  this  rulemaking 
are  both  technologically  and 
economically  feasible.  This  is  clearly  the 
case  for  nrms.  such  as  American 
Cyanamid.  in  the  Chemical 
Manufacturing  sector,  SIC  2&  Second, 
the  EPA  (198eb)  study  submitted  by 
American  Cyanamid  (Ex.  94).  entiUed 
Assetsment  of  Airborne  Exposure  and 
DermaJ  Contact  to  Acrylamide  During 
Chemical  Grouting  Operations,  showed 
that  most  worker  exposures  were 
consistently  below  the  0.03-mg/m*  level 
at  the  present  time.  Third,  a  NIOSH 
study  (Hills  and  Greife  1066.  as  cited  in 
Ex.  04)  of  facilities  engaged  in 
acrylamide  monomer  manufacturing 
reported  considerable  variability  in 
exposure  levels  between  the  four  plants 
surveyed;  the  observed  variability  was 
due  in  part  to  differences  in 
housekeeping  practices,  age  and 
maintenance  of  equipment,  and  use  of 
engineering  controls  and  natural  dilution 
ventilation.  NIOSH  recommended  that 
both  frequent  washing  of  the  production 
area  and  ventilation  bis  used  to  reduce 
airborne  expoeures  to  acrylamide. 
OSHA  believes  that  it  is  technologically 
feasible  for  affected  facilities  to  achieve 
compliance  with  the  level  promulgated 
by  this  final  rule  (see  the  Technological 
Feasibility  section  of  this  preamble).  The 
Agency  is  therefore  setting  a  revised  8- 
hour  "PUK  exposure  limit  of  0.03  mg/m* 
for  acrylamide.  with  a  skin  notation, 
based  on  the  significant  risk  of  cancer 
posed  to  woriiers  exposed  to  this 
substance  in  the  workplace.  OSHA 
concludes  that  this  effect  represents  a 
material  impairment  of  health  and 
functional  capacity,  and  the  Agency 
concludes  that  the  a03-mg/m*  PEL  will 
substantially  reduce  this  significant 
occupational  risk. 
AMITKOLE 

CA&  S1-a>-«:  OMmical  Formula:  CgHtN. 
\\S.  No.  1020 


OSHA  had  no  former  PEL  for 
amltrole;  the  Agency  proposed  a  TWA 
limit  of  0.2  mg/m*.  which  is  also  the 
limit  recommended  by  the  ACGIH 
(lOee/Ex.  1-3.  p.  25)  on  the  basis  of 
positive  carcinogenicity  studies 
conducted  in  rats  and  mice.  OSHA  is 
establishing  these  limits  in  the  final  rule. 
NIOSH  recommends  a  10-hour  TWA  of 
0.3  mg/m*  for  amltrole.  which  is  a 
crystalline  solid:  however.  NIOSH 
specifically  concurred  with  the  limit  for 
this  substance  being  established  by  the 
final  rule  (Ex.  8-47.  Table  NOA). 
Amltrole  is  used  as  a  herbicide  and 
plant  growth  regulator. 

Amltrole  is  a  potent  antithyroid  agent 
and  has  been  shown  to  cause  tumors, 
particulariy  of  the  thyroid  and  pituitary 
glands,  in  experimental  animals  (ACGIH 
198e/Ex.  1-3.  p.  25).  Its  ttimor-produdng 
activity  Is  thought  to  be  related  to  its 
goitrogenic  effects,  which  cause  an 
Increase  in  thyroid-stimulating  hormone 
(TSH).  Other  antithyroid  agenU  that 
cause  TSH  stimulation,  such  as 
propylthiouracil,  have  also  been  shown 
to  produce  thyroid  tumors  (Guyton  1981/ 
Ex.  1-1002).  Amitrole  has  not  been 
shown  to  be  mutagenic  in  the  Ames 
bacterial  mutation  assay,  a  dominant 
lethal  test  in  male  mice,  or  in  assays 
that  measure  recessive  sex-linked  lethal 
mutations  in  Drosophila  melanogaater 
(ACGIH  1966/Ex.  1-3.  p.  25). 

An  excess  incidence  of  tumors  has 
been  reported  to  occur  among  pesticide 
workers  exposed  to  amitrole  alone  or  in 
combination  with  phenoxy  herbicides. 
Although  these  studies  indicate  the 
possible  association  of  increased  tumor 
incidence  with  exposure  to  amitrole. 
confounding  factors,  such  as  smoking 
and  concurrent  exposure  to  other 
pesticides,  complicate  the  interpretation 
of  these  data. 

The  Swedish  National  Board  of 
Occupational  Safety  and  Health  ordered 
an  epidemiological  evaluation  to  assess 
the  incidence  of  cancer  among  railroad 
workers  exposed  to  herbicides  (Axelson 
and  Sundell  1974/Ex.  1-812).  Amitrole 
was  among  the  pesticides  utilized  by 
these  workers.  Cotiorts  were  separated 
into  groups  according  to  whether  they 
were  exposed  to  amltrole  and 
combinations  of  other  herbicides, 
phenoxy  acids  and  combinations  of 
other  herbicides,  or  other  herbicides 
alone.  A  statistically  significant  increase 
in  the  incidence  of  total  tumors  and  lung 
tumors  was  found  among  workers 
exposed  to  amitrole  and  combinations 
of  other  herbicides.  Smoking  frequency 
among  members  of  this  group  was 
reported  to  be  similar  to  the  frequency 


of  smoking  in  the  general  Swedish 
population. 

In  a  1960  follow-up  to  the  Axelson  and 
Sundell  (1974/Ex.  1-812)  study,  Axelson 
and  co-workers  (Ex.  1-242)  combined 
data  from  the  earlier  study  with  data  on 
workers  exposed  from  1972  to  197a 
Cohorts  were  divided  into  the  following 
exposure  groups:  amitrole  alone, 
phenoxy  acids  alone,  and  amitrole  and 
phenoxy  acids  combined.  The 
reanalyzed  data  did  not  show  a 
statistically  significant  increase  in 
cancer  incidence  among  the  workers 
exposed  to  amitrole  alone;  however,  the 
incidence  of  tumors  among  workers 
exposed  to  amitrole  and  phenoxy  acids 
together  was  significantly  increased 
(Axelson.  Sundell.  Andersson  et  al. 
19eO/Ex.  1-242). 

Amitrole  has  been  found  to  be 
carcinogenic  in  laboratory  animals 
following  dietary  exposure  to  relatively 
high  doses.  Attempts  to  induce  tumors 
by  dermal  appHcation  and  subcutaneous 
injection  have  been  unsuccessful. 
Studies  investigating  the  carcinogenic 
potential  of  amitrole  in  laboratory 
animals  are  reviewed  below. 

The  effects  of  lifetime  exposure  to 
amitrole  were  investigated  in  rats,  mice, 
and  hamsters  fed  diets  containing  1, 10. 
or  100  ppm  amitrole  (Steinhoff.  Weber, 
Mohr,  and  Boehme  ig83/Ex.  1-206). 
There  was  a  significant  increase  in  the 
incidence  of  thyroid  tumors  in  male  and 
female  rats  cmd  in  the  incidence  of 
pituitary  tumors  in  female  rats  exposed 
to  100  ppm.  An  excess  incidence  of 
tumors  was  not  found  in  male  or  female 
rats  exposed  to  1  or  10  ppm.  The  results 
of  this  experiment  are  presented  in 
Table  C15-3.  Tumor  induction  was  not 
observed  in  male  or  female  mice  or 
hamsters.  Another  study  reported 
negative  results  for  rats  fed  diets 
containing  10,  SO,  or  100  ppm  amitrole 
(Jukes  and  Schaffer  1980/Ex.  1-213). 

Dermal  applications  of  0.1  or  10  mg  of 
amitrole  produced  no  increased 
incidence  of  tumors  in  mice  (lARC 
1982a/Ex.  1-1112). 

In  contrast  to  the  negative  results 
obtained  in  mice  following  lifetime 
dietary  exposure  to  1, 10.  or  100  ppm 
amitrole  (Steinhoff,  Weber,  Mohr,  and 
Boehme  1983/Ex.  1-206),  positive  results 
were  observed  in  male  and  female  mice 
following  dietary  exposure  to  higher 
levels  (2192  ppm)  of  amitrole  for  one 
year  (Innes.  Ulland.  Valerio  et  al.  1960/ 
Ex.  1-270).  Carcinomas  of  the  thyroid 
were  observed  in  86  percent  (64/72)  of 
the  exposed  animals  (tumor  incidence  in 
controls  was  not  reported). 


TABLE  C15-3.   Incidence  pf  Rat  Thyroid  and  Pituitary  Tumors 
Associated  With  Ingestion  of  Amitrole 


- 

Concent  rat  ion 

in  diet 

(ppm) 

Tumor  Site 

0 

1 

10 

100 

Thyroid  (Male) 

-  Benign 

-  Malignant 

5/75 
3/75 

9/75 
0/75 

4/75 
3/75 

45/75* 
18/75* 

Thyroid  (Female) 

-  Benign 

-  Malignant 

7/75 
0/75 

12/75 
1/75 

8/75 
4/75 

44/75* 
28/75* 

Pituitary  (Female) 

-  Benign 

-  Malignant 

14/75 
1/75 

20/75 
2/75 

15/75 
4/75 

36/75* 
5/75 

0.001,  Fisher  Exact  Test. 


Positive  results  were  also  observed  in 
mice  exposed  to  1  percent  (10.000  ppm) 
amitrole  in  the  diet  in  a  lifetime  study 
(exposure  for  four  weeks  followed  by 
one  week  with  no  eiqiosure)  (Feinstein. 
Fry.  and  Staifeld  1978a/Ex.  1-281).  Liver 
tumors  developed  in  100  percent  of  the 
exposed  mice:  however,  the  incidence  of 
tumors  in  unexposed  controls  was  not 
reported.  A  small  number  of  thyroid 
tumors  was  also  reported.  The  authors 
hypothesized  that  the  reasdn  more 
thyroid  tumors  were  not  seen  was 
because  the  animals  died  of  the  high 
toxic  doses  before  such  tumors  were 
expressed. 


Chronic  dietary  administration  of 
amitrole  in  dogs  (la  sa  lOa  or  500  ppm) 
and  in  rainbow  trout  (1200  or  4800  ppm) 
did  not  result  in  the  development  of 
tumors  (lARC  1982a/Ex.  1-1112).  but 
these  experiments  were  not  long  enough 
to  allow  for  evaluation  of  the 
carcinogenicity  of  the  chemical. 

Risk  estimate  for  amitrole.  The  study 
by  Steinhoff  et  al.  (1983/Ex.  1-208) 
provides  sufficient  information  to 
estimate  quantitatively  the  excess 
cancer  risk  associated  with  exposure  to 
amltrole  in  the  woricplace.  The 
linearized  multistage  model  was  chosen 
to  estimate  risk.  The  incidence  of 


malignant  thyroid  tumors  in  female  rats 
was  used  because  these  tumors 
demonstrate  a  clear  monotenic 
response.  Female  rats  were  assumed  to 
weigh  250  g  and  to  consume  25  g  of  food 
per  day.  Human  risks  were  estimated  at 
exposure  levels  corresponding  to  the 
proposed  PEL  of  0.2  mg/m*.  as  well  as 
for  exposure  levels  of  0.4  mg/m*  and  \Si 
mg/m*.  OSHA  has  revised  the  risk 
estimates  presented  in  the  NmM  on 
amitrole  to  correct  an  overestimate  in 
the  calculation  of  lifetime  dose  (Ex.  110). 
The  revised  excess  estimated  cancer 
risk,  in  terms  of  excess  deaths  per  1.000 
employees  is  shown  in  Table  C15-4. 
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TABLE  Ci5-4.  Multistage  Model  Estimates  of  Cancer  Risk 
Associated  With  Working  Lifetiae  Exposure 
to  Aaitrole 
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Exposure 
Level 


*  Excess  Cancer  Deaths  per  1,000  Workers 
MLE  UCL 


0.2  mg/«3« 
0.4  ng/m^ 
1.0  ag/m^ 


2.7 
5.3 
13 


3.5 

7.0 
17 


A  Final  rule  PEL. 

MLE  >  Maxioua  likelihood  estiaate  of  risk. 

95-percent  upper-confidence  liait  on  aaximua  likelihood 


UCL 


estiaate  of  risk. 


Exposure  to  0.2  mg/m*  of  amitrole  for 
an  occupational  lifetime  (45  years)  is 
associated  writh  an  estimated  3  excess 
cancer  deaths  per  1.000  employees  (0.3 
percent).  This  rate  is  baaed  on  the 
maximum  likelihood  estimate  (MLE). 
The  95-percent  upper-bound  estimate  of 
risk  corresponding  to  this  doae  is  about 

4  excess  cancer  deaths  per  1.000 
workers.  By  comparison,  the  maximum 
likelihood  estimates  of  risk  for  lifetime 
exposure  to  0.4  mg/m*  or  1.0  mg/m*  are 

5  or  13  excess  deaths  per  1.000 
employees,  respectively. 

NIOSH  (Ex.  8-<7,  Table  NSA) 
concurred  with  OSHA's  0.2-mg/m* 
TWA  limit  for  amitrole.  Two  other 
rulemaking  participants  commented  on 
OSHA's  assessment  (Ex.  3-894:  Tr.  pp. 
3-13  to  3-14).  The  American  Industrial 
Health  Council  (AIHC)  (Ex.  3-894)  urged 
OSHA  to  use  a  different  risk  assessment 
procedure  for  amitrole  that  incorporates 
information  on  the  mechanism  by  which 
amitrole  induces  thyroid  tumors: 

Where,  at  in  the  case  of  amitrole.  the  data 
indicate  that  the  tumors  In  the  experimental 
■nlmalt  are  in  endocrine  lensitive  tiuue  and 
the  mechanism  ia  a  aecondary  hormonal 
action,  a  riak  aaaetament  procedure 
incorporating  these  mechanistic  data  should 
be  used  (Ex.  3-SM.  p.  1-8). 

The  AIHC  cites  a  draft  EPA  report  on 
thyroid  follicular  cell  carcinogenesis 
(EPA/825/3-88/014A,  EPA  1988).  which 
indicates  that  the  steps  leading  to 
thyroid  follicular  cell  tumors  are 
expected  to  show  a  threshold  effect.  The 
AIHC  also  cites  an  FDA  report  (Genera/ 
Principlaa  for  Evaluating  the  Safety  of 


Compounds  Used  in  Food-Producing 
Animals,  issued  in  conjunction  with  52 
FR  49672.  FDA  1988),  in  which  FDA 
concludes  that,  for  the  group  of 
"endogenous  sex  steroids  that  have 
been  adequately  tested,"  the  oncogenic 
response  is  related  to  overstimulation  of 
the  hormonal  system  and  no  cancer 
hazard  is  perceived  to  exist  if  the 
hormonal  system  is  not  overstimulated 
(Ex.  3-804.  p.  1-8). 

Or.  Isadore  Rosenthal  Corporate 
Director  for  Safety  and  Health  at  the 
Rohm  and  Haas  Company,  also  testified 
on  the  mechanism  of  amitrole't 
carcinogenicity: 

There  is  much  sdentific  evidence  on 
threshold  effecta  in  regard  to  the  generation 
of  thyroid  cancers  by  goiierogenic  agents.  In 
fact,  the  EPA  haa  propoaed  using  a  new 
thieahold  risk  assessment  method  for 
evaluating  thyroid  carcinogens  (Tr.  pp.  3-13 
to  3-14). 

OSHA  recognizes  the  possibility  that 
a  threshold  effect  level  may  exist  for  the 
development  of  tumors  induced  by  this 
special  class  of  substances  that  act  on 
endocrine-sensitive  tissues.  OSHA  notes 
that  EPA's  preliminary  findings  and 
proposed  threshold  risk  assessment 
model  are  still  under  review  by  the 
Science  Advisory  Board,  and  the 
Agency  eagerly  awaits  EPA's  Tmal 
conclusions  on  this  issue.  OSHA  points 
out.  however,  that  amitrole  has 
produced  liver  tumors  in  mice  (Innes, 
Ulland.  Valerio  et  al.  19e9/Ex.  1-270; 
Feinstein,  Fry,  and  Staffeld  1978a/Ex.  1- 
281)  and.  In  one  instance  (Feinstein.  Fry, 
and  Staffeld  1978a/Ex.  1-281),  the  liver 


tumors  appeared  at  an  earlier  age  and  at 
a  higher  incidence  than  did  thyroid 
tumors.  It  is  not  clear  from  the  present 
data  that  the  mechanism  for  the 
development  of  these  liver  timiors  is  the 
same  as  that  for  thyroid  tumors.  OSHA 
also  notes  that  the  proposed  0.2-mg/m* 
PEL  is.  according  to  the  ACGIH's 
calculations,  only  a  factor  of  10  lower 
than  the  demonstrated  effect  level  for 
amitrole-induced  effects  of  thyroid 
function;  even  assuming  that  amitrole- 
induced  carcinogenesis  follows  a  dose- 
threshold  pattern,  use  of  a  tenfold  safety 
margin  when  the  risk  involved  is  related 
to  a  disease  as  serious  as  cancer  cannot 
be  viewed  as  unreasonable. 

Occupational  exposure  to  amitrole 
has  been  shown  to  be  associated  with 
an  increased  incidence  of  thyroid  and 
pituitary  tumors  in  experimental 
animals.  Although  human  studies  have 
not  demonstrated  conclusively  that 
amitrole  is  carcinogenic,  the  studies  by 
Axelson  and  Sundell  (1974/Ex.  1-812) 
and  Axelson.  Sundell,  Andersson  et  al. 
(19eo/Ex.  1-242)  provide  evidence  that 
amitrole  may  increase  the  risk  of  cancer 
among  exposed  workers.  The  Agency 
concludes  that  the  adverse  effects 
resulting  from  exposure  to  amitrole 
constitute  material  impairment  of  health 
and  functional  capacity.  OSHA's  risk 
assessment  based  on  the  animal  data, 
shows  that  this  significant  excess  cancer 
risk  can  be  substantially  reduced  for 
employees  who  are  currently  exposed 
above  the  Final  rule's  0.2-mg/m*  limit. 
Therefore,  OSHA  is  establishing  a  0.2- 
mg/m*  TWA  exposure  limit  for 
amitrole. 


ASPHALT  FUMES 

CAS:  8052-42-4;  Chemical  formula:  None 

H.S.  No.  1028 

OSHA  proposed  an  8-hour  TWA  PEL 
of  5  mg/m*  for  asphalt  fume.  The 
ACGIH  has  a  TLV-TWA  of  5  mg/m*. 
and  NIOSH  recommends  a  ceiling  (15 
minutes)  of  5  mg/m*  for  asphalt  fumes. 

Extensive  evidence  was  submitted  to 
the  record  regarding  the  proposed  PEL 
for  asphalt  fume.  Because  of  the 
conflicting  nature  of  some  of  the 
evidence  and  the  complexity  of  the 
issues  raised.  OSHA  has  not  yet  been 
able  to  reach  a  final  conclusion. 
Therefore,  O^iA  is  temporarily 
delaying  a  final  decision  regarding  the 
establishment  of  a  separate  PEL  for 
asphalt  fume:  however,  OSHA  will 
make  this  final  decision  in  a  reasonable 
period  of  time. 
BERYLLIUM  AND  COMPOUNDS 

CAS  No.:  7440-41-7 
H.S.  No.  1033 

OSiA's  current  limits  for  beryllium 
are  0.002  mg/m*  as  an  8-hour  TWA. 
a005  mg/m*  as  a  30-minute  STEL.  and 
OXtZS  mg/m*  as  a  ceiling.  OSHA  is 
retaining  these  limits  in  the  final  rule. 
The  ACGIH  has  a  TLV-TWA  for 
beryllium  of  0.002  mg/m*.  NIOSH 
(19770:  Baier  1977b/Ex.  1-831) 
recommends  a  ceiling  limit  of  0.5  ug/m* 
(0.0005  mg/m*).  Beryllium  is  a  hard, 
brittle,  gray-white  metal 

The  ACGIH  reconunendation  is  based 
on  human  evidence  describing 
nonmalignant  respiratory  disease  and 
berylliosis  associated  with  exposure  to 
beryllium.  Because  of  the  uncertainty 
regarding  the  concentrations  of 
beryllium  necessary  to  produce  chronic 
respiratory  disease,  and  because  of  the 
serious  nature  of  the  disease,  the 
ACGIH  set  a  TLV-TWA  of  0.002  mg/m*. 

At  the  time  of  publication  of  NIOSH's 
criteria  document  on  beryllium  (NIOSH 
1972a,  as  cited  in  ACGIH  1986/Ex.  1-3, 
p.  56).  NIOSH  judged  the  evidence  on 
beryllium-related  cancer  to  be 
equivocal  In  testimony  at  OSHA's  1977 
hearing  on  a  standard  for  beryllium, 
however,  NlO^i  presented  additional 
epidemiologic  and  animal  evidence 
indicating  that  beryllium  is  carcinogenic. 
In  particular,  NIOSH  (1977o;  Baier 
1977b/Ex.  1-831)  cited  the  studies  of 
Bayliss  and  Wagoner  (1977)  and 
Mancuso  (1977),  which  showed 
eignificant  increases  in  bronchogenic 
cancer  among  beryllium-exposed 
workers.  NIOSH  therefore 
recommended  at  the  1977  hearing  that 
exposure  to  beryllium  not  exceed  the 
reliable  limit  of  detection  of  0.5  ug/m* 
(NIOSH  1977o;  Baier  1977b/Ex.  1-831). 

George  M.  Talley  and  Michael  C 
Garcia.  Industrial  Hygienists  for  the  Los 
Alamos  National  Laboratory  (Ex.  3- 


1095),  commented  that  beryllium  should 
not  be  included  in  the  group  of  potential 
carcinogens  in  this  rulemaking  because 
OSHA  is  not  revising  its  limits  for 
beryllium  on  the  basis  of 
carcinogenicity.  As  discussed  in  other 
sections  of  this  preamble.  OSiA's 
classification  of  substances  in  this 
preamble  is  not  meant  to  have 
regulatory  implications  but  to  facilitate 
generic  rulemaking.  OSHA  also  notes, 
as  do  Mr.  Talley  and  Mr.  Garcia,  that 
the  ACGIH  has  designated  beryllium  as 
a  potential  (A2)  human  carcinogeiL 

Representatives  of  the  International 
Chemical  Workers  Union  (Tr.  p.  9-217) 
and  the  AFlrdO  (Ex.  194)  urgied  OSHA 
to  issue  a  standard  for  beryllium  based 
on  the  NIOSH  REL  As  explained  in  the 
proposal  and  in  Section  III  of  this 
preamble,  however,  OSHA  has  used  its 
priority-setting  authority  to  focus  this 
rulemaking  on  substances  selected  for 
inclusion  on  the  basis  of  certain  decision 
rules.  Beryllium  is  a  substance  with  an 
extensive  rulemaking  history,  in  that 
OSHA  has  previously  issued  an  NPRM 
and  developed  an  extensive  record  for 
beryllium.  'The  Agency  determined  that, 
because  of  this  extensive  prior  history, 
beryllium  presents  issues  that  are  too 
complex  for  a  decision  at  this  time. 

The  ACGIH  TLV  of  OJOOZ  mg/m* 
(TWA)  was  judged  in  the  NPRM  to  be 
less  stringent  than  OSHA's  existing 
PELS.  NIOSH  (Ex.  8-47.  Table  N6B)  did 
not  concur  with  OSHA's  proposal  to 
retain  the  existing  PELs.  As  OSHA 
explained  in  the  NPRM.  the  NIQSH  REL 
is  based  on  analytical  and  sampling 
limits  of  detection,  an  approach  to  limit- 
setting  that  does  not  necessarily  satisfy 
OSHA's  requirements  regarding 
significant  risk  and  feasibility.  In  the 
final  rule.  OSHA  is  retaining  the 
Agency's  PELs  of  0.002  mg/m* TWA. 
0.005  mg/m*  as  a  30-minute  STEL,  and 
0.025  mg/m'  as  a  ceiling  for  beryllium 
and  compounds. 
CARBON  TETRACHLORIDE 

CAS:  56-23-5:  Chemical  Fonnula:  CCI4 
H.S.  No.  1073 

The  current  OSHA  PELs  for  carbon 
tetrachloride  are  10  ppm  as  an  8-hour 
TWA.  25  ppm  as  a  STEL  not  to  be 
exceeded  for  more  than  five  minutes 
every  four  hours,  and  200  ppm  as  a 
ceiling.  OSHA  proposed  to  revise  these 
limits  to  a  single  limit  of  2  ppm 
measured  over  60  minutes,  based  on  the 
NIOSH  (1975a/Ex.  1-186)  REL  The 
ACGIH  has  established  a  5-ppm  8-hour 
TWA  limit  with  a  skin  notation,  for  this 
substance.  Carbon  tetrachloride  is 
classified  as  a  probable  human 
carcinogen  by  EPA  (Group  B2)  and 
lARC  (Group  2B),  and  as  a  suspected 
human  carcinogen  by  the  ACGIH 
(Category  A2).  based  on  positive 


carcinogenicity  studies  in  rats,  mice,  and 
hamsters.  In  the  final  rule.  OSHA  is 
establishing  a  2-ppm  8-hour  TWA  limit 
for  carbon  tetrachloride.  Carbon 
tetrachloride  is  a  heavy,  mobile  liquid 
with  a  sweet  odor. 

In  humans,  there  have  been  three  case 
reports  of  liver  tumors  developing  afier 
carbon  tetrachloride  exposure  (Tracy 
and  Sheriock  1968/Ex.  1-152;  Johnstone 
1948/Ex.  1-817;  Simler,  Maurer,  and 
Mandard  1964/Ex.  1-225).  In  each  case, 
the  patient  has  been  acutely 
overexposed  to  carbon  tetracholoride, 
leading  to  nausea,  stomach  pains,  and 
signs  of  severe  liver  damage. 

Blair.  Decoufle.  and  Grauman  (1979/ 
Ex.  1-150)  studied  causes  of  death  in  330 
laundry  and  dry  cleaning  woricers 
potentially  exposed  to  carbon 
tetrachloride,  as  well  as  to 
trichloroethylene  and 
tetrachloroethylene.  Causes  of  death 
based  on  death  certificates  were 
compared  to  the  age.  sex.  race,  and 
cause-specific  distribution  of  U.S.  deaths 
from  the  same  time  period.  The 
proportionate  mortality  ratio  (PMR)  for 
all  malignant  neoplasms  was  128,  whidi 
was  statistically  significant  indicating 
that  the  study  group  had  a  28-percent 
hi^er  proportion  of  total  deaths  due  to 
cancer  compared  with  the  U.S.  general 
population.  The  excess  cancer  deaths 
were  due  to  liver,  lung,  and  cervical 
cancer  and  leukemia.  Although  the 
excess  lung  and  cervical  cancer  may 
reflect  socioeconomic  differences  among 
these  workers,  the  excess  liver  cancer 
seen  in  this  study  is  consistent  with 
findings  in  animal  studies  on  carbon 
tetrachloride. 

In  animals,  carbon  tetrachloride  has 
produced  hepatocellular  carcinomas  in 
all  species  evaluated  (rats,  mice,  and 
hamsters).  Male  rats  were  given  47  or  94 
mg/kg  carbon  tetrachloride  and  females 
were  given  80  or  159  mg/kg  by  gavage 
for  78  weeks  (NQ  1978a/Ex.  1-119;  NQ 
1976b/Ex.  1-168;  NQ  1977b/Ex.  1-189). 
The  incidence  of  hepatocellular 
carcinomas  was  increased  in  animals 
exposed  to  carbon  tetrachloride  as 
compared  with  pooled  colony  controls 
but  was  statistically  significant  only  for 
low-dose  females.  'The  lower  incidence 
of  carcinomas  in  female  rats  at  the  high 
dose  (I/49)  compared  to  the  low  dose 
(4/49)  was  attributed  by  the  authors  to 
the  increased  lethality  that  occurred 
among  these  rats  before  tumors  could  be 
expressed. 

In  this  same  study,  mice  of  both  sexes 
received  1250  or  2500  mg/kg  carbon 
tetrachloride  by  gavage.  Hepatocellular 
carcinomas  were  found  in  49/49  low- 
dose  and  47/48  high-dose  males 
(compared  with  5/77  in  the  control 
males)  and  in  40/40  low-dose  and  43/45 
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hitb-doM  fomalas  (oonpared  with  l/tO 
in  th*  control  fnialM)  (NCI  laTOaZ&L 
1-119;  NO  1976b/Bx  1-199;  NQ  1977b/ 
Ex.  1-169). 

Edwards.  Haatoo.  and  Dalton  (1942/ 
Ex.  1-4W)  administerad  carbon 
tatrachlorida  by  gavage  (64  mg/mouaa 
adminiaterad  46  timaa  ovar  four  montha) 
to  a  mousa  strain  known  to  bava  a  low 
inddanoe  of  tpootanaoua  hapatomas. 
Tha  inddanca  of  hepatomaa  was  S2 
parcant  (29/M)  for  malea  and  32  parcant 
(6/19)  for  females.  Previous  hepatoma 
inddanca  data  for  untraatad  mica  of  this 
strain  wera  2/71  for  males  and  0/61  for 
females.  Carbon  tatrachlorida 
administered  by  gavage  has  also  baan 
shown  to  produce  neoplastic  changes  in 
tha  Uvers  of  four  additional  strains  of 
mica  (Andervont  1966/Ex.  1-61; 
Edwards  1941/  Ex.  1-66;  Eschenbrenner 
and  Millar  1943/Ex.  1-113). 

Oalla  Porta.  Tairadnl.  and  Shubik 
(19ei/Bx.  1-136)  gave  weakly  gavage 


traatmanta  of  10  to  20  ng  to  haaistars  lor 
SO  weeks,  and  tha  animals  wata 
obaarved  for  an  addittenal  28  weaka.  All 
10  hamatars  dying  or  killed  between 
weeks  43  and  36  had  liver  call 
cardnoBaa.  in  comparison  with  0/254  in 
historical  cootrola. 

Rjsk  ettimatB  for  carbon 
tatrachlorida.  Thraa  data  sets  have 
soffldant  dose  reaponsa  taifbrmatkm  to 
allow  quantitative  risk  aatlmaUon:  tha 
rat  and  mousa  bioaaaay  data  (NO 
1976o/Bx.  1-119(  NQ  197eb/&(.  1-169: 
NQ  1977b/Bx.  1-169)  and  tha  Edwards. 
Haatoo.  and  Dalton  (1942/Bx.  1-99) 
mooaa  data.  To  ineraaaa  sample  sizes. 
tha  data  ware  pooled  for  male  and 
famala  animals  tai  aach  of  tha  thraa 
studies.  (In  die  NPRM.  06HA 
erroneotttiy  indicatad  that  four  data  eats 
ware  pooled:  sea  Ex.  lia)  The  eatimatad 
risk  presented  in  Tabk  C15-6  is  the 
geometric  mean  of  tha  riak  calculated 
nom  aach  of  die  Uiree  data  sets. 


TABLB  CIS-S. 


Multistage  Nodal  Batlaataa  of  Cancar  Biak 
Aaaoeiatad  with  Working  Lifatiaa  Ixpoaura 
to  Carbon  Tatrachlorida 


Bxpoaura 
taval 


Ixcaaa  Cancar  Daatha  par  1,000  Itorkara 
MLS  OCX. 


2  ppa* 

5  vpafi 
10  ppnC 


3.7 
9.2 

17.9 


S.2 

13.0 
26.0 


•  Raviaad  06HA  PU.. 
b  ACOZH  TLV. 
e  PorMr  OBHA  TMA  PEL. 

MLB  -  Naxiaua  likalituxxl  aatiaata  of  riak. 
UCL  -  95-parcant  uppar-conf idenea  liait  on  tha  nasi 
likaliheod  aatiaata  of  riak. 


Inhalation  risk  was  calculated 
assuming  an  air  Intake  of  20  m*  par  24- 
hour  day  and  a  40-paroant  abaoiption 
rate  for  humans  (EPA  1994a/Bx.  1-1130). 
All  four  studiaa  suggsat  that  a  common 
biological  inafihanism.  call  death  and 
regeneration,  occurs  and  leads  to  tha 
development  of  the  same  tumor  type. 

Table  C15-6  presents  tha  astkutaa  of 
lifetime  human  risk  from  carbon 
tetrachloride  expoaura.  calculated  by 
the  Unaariiad  multistage  model 
(CLOBALB3).  at  die  final  rule's  2-ppm 
limit,  die  ACCIH  limit  of  5  ppm.  and  die 
fonnar  10-ppm  08HA  PBL  Bodi  die 
maximum  Ukalihood  estimates  (MLE) 
snd  the  (90-percant  upperconfldanca 
limits  of  human  risk  are  given,  as  weO  as 
the  corresponding  expected  number  of 
excess  cancer  deatha  par  1.000  workers 
exposed  over  s  wrorking  lifetime. 

Based  on  this  risk  estimate,  the  MLE 
St  die  former  08HA  limit  of  10  ppm  Is 
179  excess  deaths  par  1.000  expoeed 
workers,  deariy  indicating  that  a 


significant  cancer  risk  exists  at  the 
former  PEL. 

Risk  at&a  current  AOGIH  limit  of  5 
ppm  ia  aatimatad  to  be  9.2  exoeas  deaths 
par  1.000  workers  exposed  ovar  thair 
working  lifetiaaa.  At  die  final  rale's 
limit  of  2  ppm.  reaidual  risk  continues  to 
be  significant,  according  to  tha  Supreme 
Court's  guidance  in  the  Banxena 
dedsion  and  tha  analysis  presented  in 
the  introduction  to  this  section:  the  risk 
predicted  at  2  ppm  is  3.7  excess  deaths 
per  14X10  workers  expoeed  over  their 
working  lifetimea.  However,  risk  at  tha 
2-ppm  limit  is  substantially  reduced 
compared  with  risk  at  the  former  OSHA 
PBL  of  10  ppm.  The  eatimate  shows  that 
approximately  14  cancer  deadia  par 
1.000  workers  would  potentially  be 
avoided  over  a  lifetline  by  reducing  tha 
limit  to 2ppm. 

Bodi  N108H  (Ex.  193)  and  die  AFL- 
aO  (Ex.  194)  supported  OSHA's 
proposed  2-ppm  OO-minute  ceiling  PEL 
and  believed  that  carbon  tatraddorida 


should  be  designated  as  a  potential 
carcinogen.  The  Dow  Chemical 
Company  (Ex.  3-741),  however,  stated 
that  for  a  number  of  reasons,  it  believes 
that  the  cancer  riak  from  exposure  to 
carbon  tetrachloride  has  been 
overestimated.  First.  Dow  srgues  that 
carbon  tetrachloride  erdtancas  the 
occunenca  of  naturally  forming  Uver 
tumors  by  causing  increaaed  cell  death 
and  turnover.  Because  dear  threshold 
effect  levels  have  been  damonstratad  for 
Uver  toxidty.  Dow  believea  that  a 
threehold-typa  response  would  be 
expected  for  carcinogenic  effects  "since 
liver  toxidty  appears  to  be  a  precursor 
to  carcinogenic  activity"  (Ex.  3-741.  p. 
34).  The  Halogenatad  Solvents  Industry 
Alliance  (Ex.  9-89)  alao  expressed  the 
opinion  thst  OSHA  overstated  the 
potential  cancer  risk  by  using  a  linear, 
direshold  model.  Dow  (Ex.  3-741) 
condudes  that  a  level  of  50  ppm  (the 
threshold  for  liver  toxidty  ofaaerved  in 
six-month  inhalation  studies  in 
monkeys)  represents  the  threshold 
concentration  for  human  toxidty  and 
cardnogenidty  from  exposure  to  carbon 
tetrachloride. 

In  support  of  its  position.  Dow 
induded  a  review  of  toxidty  data  by 
).M.  Norris  of  Dow  Chemical  (Ex.  3-741. 
Appendix  A).  Mr.  Norris  dtea  studies 
that  suggast  that  spedas  sensitivity  to 
liver  toxidty  is  related  to  cytochrome  P- 
450  content  in  liver  and  that  rodents 
have  greater  unit  P-450  activity  and  are 
mora  sensitive  to  carbon  tetrachloride- 
inducad  liver  toxidty  than  are  Rhesus 
monkeys.  Since  die  unit  P-460  activity  of 
Rhesus  monkeys  is  comparable  to  that 
of  humane.  Mr.  Nonris  condodea  that 
"the  monkey  may  be  tha  appropriate 
animal  for  extrapolation  to  man"  (Ex.  S- 
741.  Appendix  A.  p.  10). 

After  reviewing  tha  evidence 
praaantad  by  Mr.  Notris.  OSHA  is 
unparsoaded  diat  the  50-ppm  no-effect 
level  observed  in  monkeys  should  be 
used  to  establish  a  PEL  to  protect 
workers  from  the  significant  cancer  risk 
assodated  with  exposure  to  carbon 
tetrachloride.  The  monkey  data  dted  by 
Dow  and  Mr.  Norris  are  results  from  a 
study  of  oidy  six  months'  duration,  and 
ordy  one  or  two  monkeys  were  tested  at 
dose  levels  near  the  no-observed-effed 
level.  Mr.  Norris  acknowdedged  that 
these  limitationa  warrant  the  use  of  a 
safety  factor  to  derive  an  adequate 
expoaura  Undt;  applying  an  appropriate 
safety  factor  to  the  50-ppm  NOEL  would 
yield  a  PEL  no  hi^ier.  and  perhaps  weU 
below,  tha  final  ivle's  2-ppm  limit,  given 
the  seriousness  of  the  toxicologic 
endpoint  (cardnogenidty).  OSHA 
concludes  that  the  approach  it  has  used 
to  assess  cancer  risk  (Le..  combining 
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data  from  several  animal  studies  to 
estimate  risk  with  a  widely  used  dose- 
response  model)  provides  better 
information  on  which  to  base  a  revised 
PEL  than  do  the  results  of  a  single  dwrt- 
term.  small-aample  animal  study. 

Based  on  the  evidence  presented 
above  and  the  quantitative  estimates  of 
carbon  tetrachloride-related  cancer  risk. 
OSHA  condudes  that  occupational 
exposure  to  carbon  tetrachloride  at  the 
former  10-ppm  PEL  presents  a 
significant  risk  of  cancer  to  workers 
(13.9  cancer  deaths  per  1,000  workers). 
OSHA's  risk  assessment  shows  that 
reducing  this  limit  to  2  ppm  will 
substantially  reduce  this  risk  (3.7  deaths 
per  1,000  workers).  The  Agency 
condudes  that  cancer  represents  a 
material  impairment  of  health  and 
hinctional  capadty.  Accordingly,  OSHA 
is  revising  its  limits  for  carbon 
tetrachloride  to  a  single  limit  of  2  ppm: 
however,  in  the  final  rule,  OSHA  is 
establishing  this  limit  as  an  8-bour 
TWA.  OSHA  has  determined  that  a 
TWA  limit  is  more  appropriate  for 
carbon  tetrachloride  since  low-level 
exposure  to  carbon  tetrachloride 
presents  a  chronic  rather  than  an  acute, 
healdi  hazard.  OSHA  also  believes  that 
establishing  a  TWA  limit  will  simplify 
the  development  of  compliance  and 
exposure  monitoring  strategies  for 
employers,  since  an  8-hour  TWA  limit  is 
more  conventional  than  a  60-minute 
limit.  Therefore,  in  the  final  rule.  OSHA 
is  establishing  a  2-ppm  8-hour  TWA  PEL 
for  carbon  tetrachloride. 

CHLOROFORM 

CAS:  07-66-^;  Chemical  Formula:  CHCb 

WS.  No.  1086 

The  former  OSHA  PEL  for  chloroform 
was  50  ppm  as  a  ceiling  limit.  O^IA 
proposed  to  revise  this  limit  to  2  ppm. 
measured  over  a  60-minute  period.  This 
limit  was  based  on  die  NIOSH  (1977p. 
as  dted  in  ACGIH  1986/Ex.  1-3,  p.  130) 
REU  and  NIOSH  (Ex.  8-47.  Table  N6A) 
has  indicated  its  concurrence  with  the 
proposed  limit.  In  the  final  rule,  OSHA 
is  establishing  a  2-ppm  limit  for 
chloroform,  but  is  expressing  this  PEL  as 
an  8-hour  TWA  limit.  The  ACGIH  has 
established  a  TLV-TWA  of  10  ppm  and 
assigned  chloroform  an  A2  designation. 
Chloroform  is  a  dear,  colorless, 
nonflammable,  volatile  liquid  with  a 
pleasant  odor. 

Chloroform  is  considered  by  the 
ACGIH.  die  United  States 
Environmental  Protection  Agency  (EPA), 
and  the  International  Agency  for 
Research  on  Cancer  (lARC)  as  a 
probable  carcinogen  in  humans. 
Chloroform  is  given  an  overall  weight- 
of-evidence  dassification  of  B2  by  the 
EPA  and  a  classification  of  2B  by  lARC. 


These  classifications  are  based  (m  these 
organization's  datarmiaation  that  there 
is  suffident  evidence  for  die 
carcinogenicity  of  ddotoform  in  animals 
and  insufficient  evidence  in  humans. 
The  following  discussion  is  based  on 
information  from  the  EPA  Health 
Assessmeat  Document  for  Chhrofonn 
(Q>A  1994f/Ex.l-216)./ 

It  is  currendy  believed  that  the 
carcinogenicity  of  chloroform  results 
from  the  formation  of  reactive 
metaboUtes,  such  as  phosgene,  that  bind 
to  cellular  macromolecules.  Although 
there  is  some  evidence  to  suggest  that 
diloroform  is  weakly  mutagenic,  die 
results  of  most  mutagenidty  tests  are 
negative. 

In  humans,  there  are  no 
epidemiological  studies  that  evaluate 
populations  exposed  only  to  chloroform, 
although  there  are  several  studies  that 
examine  populations  exposed  to 
chloroform  in  chlorinated  drinking 
water.  However,  because  chloroform  is 
not  the  only  potential  carcinogen 
present  in  chlorinated  water,  the 
epidemiological  data  are  considered 
inadequate  to  use  as  the  basis  for  a 
quantitative  risk  assessment  Thus,  a 
causal  relationship  between  cancer  and 
chloroform  exposure  caimot  be 
determined  based  on  epidemiological 
studies  alone,  although  these  studies  can 
be  used  to  provide  general  support  for 
findings  in  animal  studies. 

A  case-controlled  study  indicated  a 
significant  association  between  colon 
cancer  and  exposure  to  chlorinated 
drinking  water  contaminated  with 
organic  material  (Young,  Kanarek,  and 
Tsiatis  1081/Ex.  1-118).  Significant 
positive  associations  were  also  fotmd 
for  chloroform  levels  in  drinking  water 
and  the  incidence  of  morality  due  to 
cancer  of  the  bladder,  rectum,  and  large 
intestine  (Hogan,  Chi,  Hoel,  and  Mitchell 
1979/Ex.  1-159).  Similar  results  also 
have  been  found  by  others  (Cantor. 
Hoover,  Mason,  and  McCabe  1978/Ex.l- 
50;  and  Gottlieb.  Carr,  and  Morris  1981/ 
Ex.  1-72).  However,  although  these 
studies  suggest  an  association  between 
exposure  to  chloroform  and  an 
increased  risk  of  cancer,  a  defiiute 
causal  relationship  between  the 
development  of  colon  and  bladder 
cancer  and  exposure  to  chloroform 
caimot  be  determined  solely  fiom  these 
studies. 

In  animals,  several  long-term  studies 
provide  strong  evidence  for  the 
carcinogenic  activity  of  chloroform. 
Chloroform  has  been  shown  to  produce 
statistically  significant  increases  in 
renal  epithelial  tumors  in  male  rats  and 
hepatocelluluar  carcinomas  in  several 
strains  of  mice.  The  carcinogenic 


activity  of  ddoroform  in  these  studies  ia 
specific  to  the  kidney  and  Uver. 

The  carmogenic  activity  of  chloroform 
was  investigated  in  rates  exposed  to 
chloroform  by  gavage  for  78  weeks  (NQ 
1976a/Ex.  1-119).  Male  rats  were 
administered  doses  of  90  or  180  mg/kg/ 
day.  and  female  rats  were  administered 
d(Mes  (rf  100  or  200  ng/kg/day.  A 
statistically  significant  dose-related 
increase  in  renal  epitheUal  tumors  was 
observed  in  treated  male  rats  compared 
with  untreated,  matched  controls:  these 
tumors  «vere  described  as  cardnomas 
and  adenomas.  No  increase  in  the 
inddence  of  tumors  was  observed  in 
chloroform-treated  female  rats. 

In  this  same  study,  the  cardnogenidty 
of  chloroform  was  evaluated  in  mice 
exposed  chronically  to  chloroform  by 
gavage  (NQ  1976a/Ex.  1-119).  Male 
mice  were  exposed  to  doses  of  138  or 
277  mg/kg/day  and  females  to  238  or  47/ 
mg/kg/day  for  78  weeks.  There  were 
significant  dose-related  increases  in  the 
inddence  of  hepatoceUular  carcinomas 
in  chloroform-treated  male  and  female 
mice.  The  increase  of  tumors  in  male 
mice  for  low  and  high  doses  was  36 
percent  and  96  percent  respectively.  For 
female  mice,  the  increases  were  80 
percent  for  the  low  dose  and  95  percent 
for  the  high  dose  of  chloroform. 

The  carcinogenic  potential  of 
chloroform  in  mice  was  fiirther 
investigated  in  two  additional  studies 
(Roe,  Palmer,  and  Worden  1979/Ex.  1- 
108:  Jorgenson.  Meierfaenry,  Rushbrook 
et  al.  1985/Ex.  1-117).  Doses  of  17. 6a  or 
100  mg/kg/day  were  administered  to 
four  different  strains  of  male  and  female 
mice  (C57m*  CBA.  CF/l.  and  IQ)  by 
gavage  for  80  weeks  (Roe,  Palmer,  and 
Worden  1979/Ex.l-106).  The  incidence 
of  kidney  tumors,  described  as 
hypernephromas,  was  significanUy 
elevated  in  the  Id  strains.  Moderate  to 
severe  renal  changes  were  observed  in 
the  male  mice  of  the  other  strains,  but 
no  significant  increase  in  renal  tumors 
was  reported.  Tumors  were  not 
observed  in  female  mice. 

The  cardnogenidty  of  chloroform 
administered  in  drinking  water  was 
investigated  in  male  rats  and  female 
mice  (Jorgenson.  Meierhenry,  Rushbrool 
et  al.  1985/Ex.  1-117).  Animals  were 
treated  widi  drinking  water  cmtaining 
chloroform  concentrations  of  200.  400. 
90a  or  1800  mg/L  for  104  weeks.  There 
was  a  marked  increase  in  the  number  ol 
kidney  tumors  (described  as  tubular  cell 
adenomas  and  adenotarcinomas]  in 
rats.  However,  the  inddence  of  tumors 
in  female  mice  was  not  signficanUy 
increased. 

Risk  estimate  for  chloroform.  The 
Jorgenson  et  al.  (1985/Ex.  1-117)  rat 
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•ludy,  whkh  demonttralad  a 
■tatitlicaily  tignificanl  liMrrasM  in  the 
incidence  of  renal  lumora  in  male  rata, 
waa  the  data  set  uaed  for  the 
quantitative  risk  estimation.  (In  the 
NPRM.  OSHA  inadvertently  identified 
the  NQ  (1976a/Ex.  1-119)  study  as 
forming  the  basis  for  risk  assessment; 
see  Ex.  lia)  Although  there  are  no  data 


concerning  the  carcinogenicity  of 
chloroform  following  inhalation 
exposure,  the  risk  from  inhaled 
chloroform  is  considered  to  be 
equivalent  to  the  risk  from  ingested 
chJoroform.  The  linearized  multistage, 
one  hit.  and  Weibull  models  were  used. 
The  maximum  likelihood  estimates  of 
excess  cancers  over  an  occupational 


lifetime  for  a  population  of  1,000  and  the 
06-percent  upper-bound  estimates  are 
•ummarixed  in  Table  ClS/O.  The 
Weibull  nuxlel  is  similar  to  the  logit  and 
probit  models.  However,  by  using  only 
one  data  set.  the  logit,  probit,  and 
multihit  models  failed  to  converge. 


T«bl«  ClS-6. 


Hultistag*  Hod«I  Estisat**  of  Canc«r  Risk 
Associated  with  Working  Lifstias  Exposurs 
to  Chlorofora 


Excsss  Cancer  Deaths  Per  1,000  Workers 


Exposure 
Level 


NLE 


UCL 


Multistage 
2""ppi* 
10  ppn^ 
50  ppaC 

One  Hit 

2"pp«J 
10  ppB<> 
50  ppn^ 

Weibull 

2"pp«* 
10  ppa^ 
50  ppn^ 


0.27 

1.90 

22.40 


1.40 

7.00 

34.50 


0.11 

1.60 

24.50 


1.80 

9.00 

46.10 


2.20 
11.10 
54.20 


0.60 

6.30 

51.30 


•  Final  rule  PEL. 
b  ACGIH  TLV. 
C  Forner  OSHA  PEL. 

MLE  -  MaxiauB  likelihood  estiaate  of  risk. 
UCL  ■  95-percent  upper-confidence  limit  on  the  maxiaum 
likelihood  estiaate  of  risk. 


The  results  of  the  data  analysis 
piesented  here  are  similar  to  the  results 
of  other  models  described  by  the  EPA 
(Iil64f/Ex.  1-216)  for  chloroform.  These 
three  models  clearly  demonstrate,  based 
on  the  MLE  estimates,  that  a  significant 
ciincer  risk  exists  at  the  former  PEL  of 
SO  ppm.  The  risks  estimated  to  exist  at 
the  former  PEL  are  of  the  same  order  of 
magnitude  as  the  risks  determined  by 
08IIA  to  be  associated  with  other 


carcinogens  that  OSHA  has  regulated 
(e.g..  benzene,  ethylene  oxide).  Some 
commenters  (Exs.  3-685, 3-741,  3-4S8, 8- 
80,  and  L3-12e2)  stated  that  OSHA's  risk 
assessment  approach  for  chloroform 
overstated  the  risk  by  not  accounting  for 
certain  aspects  of  the  mechanism  by 
which  chloroform  induces  cancer.  Dow 
Chemical  (Ex.  3-741,  p.  45),  Hoffmann- 
LaRoche  (Ex.  L3-1282),  and  the 
American  Paper  Institute  (Ex.  3-665) 


presented  evidence  that  the  mouse  liver 
tumors  resulting  from  chloroform 
exposure  arise  secondarily  to  organ 
toxicity,  which  is  a  threshold 
phenomenon.  As  such,  they  argue  that 
the  use  of  linearized,  non-threshold 
model  will  overstate  cancer  risk. 
Theodore ).  Berger,  Assistant  Vice 
President  and  Director  of  Corporate 
Environmental  and  Safety  Affairs  at 
Hoffmann-La  Roche,  pointed  out  that  the 


ACIGH  TLV  of  10  ppm  for  chloroform 
was  based  on  this  consideration,  and 
that  the  10-ppm  levd  was  one-fifth  the 
level  at  whidi  organ  iniury  has  been 
observed  (in  rats). 

On  the  issue  of  the  carcinogenic 
mechanism  of  chloroform,  rulemaking 
participants  (Exs.  3-685, 3-341,  and  13- 
1282)  and  the  EPA  (1984f/Ex.  1-216)  cite 
evidence  that  suggest  that  increased  cell 
death  brought  about  by  the  formation  of 
reactive  metabobties  may  be  one 
mechanism  by  which  chloroform  has 
caused  cancer  in  animals,  particularly  in 
the  liver.  The  EPA  (1964f/Ex.  1-216)  also 
cites  evidence  that  chloroform 
metabolites  may  deplete  glutahione. 
which  results  in  less  effective  cellular 
detoxification.  In  addition,  a  genotoxic 
mechanism  cannot  be  entirely  ruled  oat 
although  the  data  are  equivocal; 
chloroform  has  produced  positive  results 
in  the  micronucleus  test  and  host- 
mediated  mutagenicity  assay  in  the 
mouse:  mutations  in  yeast:  abnormal 
sperm  morphology  in  mice;  and  sister 
chromatid  exchange  in  human 
lymphocytes  and  mouse  marrow  (EPA 
ig64f/Ex.  1-216). 

Richard  Boll  commented  on  EPA's 
1964  Health  Assessment  Document  on 
Chloroform  (19e4f/Ex.  1-216)  on  behalf 
of  the  American  Paper  Institute  (Ex.  3- 
685.  Appedix  B).  Altfaon^  Dr.  Boll 
concluded  that  chloroform  produces 
liver  tumors  in  mice  by  causing  organ 
toxicity  and  cell  damage,  he  also  states 
that  this  mechanism  did  not  necessarily 
explain  the  kidney  tumors  observed  in 
rats: 

[rjime  is  strong  evidence  that  dilorofonn 
acts  by  producing  ceil  damage  in  tiie  already 
initiated  liver  of  BaC3Pl  mice.  There  is  a 
similar  case  to  the  made  in  terms  of  renal 
tumors  in  IQ  mice.  A  less  convincing  case 
can  be  made  in  the  Osbome-Mendel  rat, 
since  tiiere  is  no  data  to  indicate  a 
relationship  between  renal  damage  and 
cardnogenic  response  in  this  strain,  bi 
additioa  tlwTe  is  no  evidence  that  titere  are 
spontaneously  initiated  cells  in  the  kidney  of 
this  strain  of  rat  The  )orgenaon  et  aL  (1965/ 
Ex.1-117)  study  indicated  that  the 
spontaneous  rate  for  renal  tubular  adenomas 
and  adenocarcinomas  was  4/301  animals  or 
slightly  nwre  than  1  percent  (Ex.  ^-485, 
Appendix  &  p.  8). 

Dr.  Bull  also  stated  that  an  "an 
acceptable  conservative  approach  {for 
assessing  cancer  risk  for  chloroform] 
would  be  to  utilize  the  multistage  model 
on  the  development  of  renal  tumors  in 
the  rat  because  the  case  has  yet  to  be 
made  that  nongenotoxic  mechanisms 
may  have  been  involved  in  the  induction 

of  these  tumors (Ex.  3-685, 

Appendix  B:  Ex.  1-OOOa  p.  8).  Thus, 
based  on  the  evidence  presented  by 
EPA  (1964f/Ex.  1-216)  and  the  comments 
on  EPA's  document  by  Dr.  Bull,  OSHA 


concludes  that  its  use  of  die  Jorgenson  et 
al.  (19e5/Ex.  1-117)  rat  kidn^  data  and 
multistage  model  is  a  reasonable 
approach  for  estimating  the  risk  of 
cancer  associated  with  exposure  to 
chloroform.  Furthermore,  OKiA 
concludes  that  even  if  one  were  to 
accept  both  that  chloroform  increases 
cancer  risk  via  a  cell-death  mechanism, 
and  that  a  threshold  does  for  this  effect 
exists,  the  10-ppm  TLV  recommended  by 
the  ACIGH  provides  an  inadequate 
margin  (fhrefbld)  of  protection  against 
this  life-threatening  disease. 

Dow  Chemical  Company  (Ex.  3-741] 
and  the  American  Paper  Institute  (Ex.  3- 
685)  also  commented  that,  because 
humans  metabolize  ddoroform  to  a 
lesser  degree  than  do  rodents, 
quantitative  risk  assessments  should 
consider  such  differences.  Dow 
submitted  a  discussion  (Ex.  3-958]  of  the 
preliminary  results  of  an  assessment 
based  on  tfie  use  of  a  physiologically 
based  pharmacokinetic  model  (PB-^IC) 
similar  to  that  developed  by  Andersen 
et  al.  (1987)  for  methylene  diloride.  In 
this  assessment  the  researchers 
reported  that  the  estimated  cancer  risk 
for  chloroform  was  one  to  two  orders  of 
magnitude  lower  than  the  risks 
estimated  usii^  the  multistage  modeL 
However,  since  this  work  is  currently 
underway,  details  of  the  assessment  are 
not  available. 

Dow  Chemical  also  applied  EPA's 
(1984f/Ex.  1-216)  approach  to  the  rat 
data  from  the  Jorgenson  et  aL  (1985/Ex. 
1-117)  sbidy  (Ex.  3-741.  pp.  45-47).  This 
approach  uses  metabolic  data  to  express 
the  active  dose  in  units  of  average  mg 
metabolite  produced  per  day  per  liter  of 
tissue:  this  method  contrasts  writh 
OSHA's  approach  of  using  applied  dose 
for  the  risk  assessment  Dow's  MLE 
estimate  of  lifetime  occupational  cancer 
risk  associated  with  exposure  to  2  ppm 
is  0.17  deaths  per  1,000  woricers  (upper- 
confidence  limit  of  0.46/1.000).  based  on 
the  amount  of  chloroform  metabolized 
per  unit  volume  of  kidney  tissue.  The 
estimate  based  on  chloroform 
metabolism  in  the  liver  is  0.27/1,000 
(upper-confidence  limit  of  a74/l,000). 
OSHA  does  not  believe  that  these 
estimates,  which  account  for 
interspecies  differences  in  chloroform 
metabolism,  are  substantially  different 
from  OSHA's  estimates,  which  are 
based  on  the  use  of  anilied  dose;  Dow's 
MLE  estimate  based  on  metaboUsm  in 
the  kidney  is  not  quite  half  of  OSHA's 
MLE  estimate,  and  Dow's  MLE  estimate 
based  on  liver  metabolism  is  the  same 
as  OSHA's.  These  findings  ^ve  O^IA 
greater  confidence  in  the  estimates  of 
chlorofotmHelated  cancer  risk  presented 
in  Table  C15-6  above.  <? 


The  AFL-CIO  (Ex.  194)  supported 
OSHA's  proposed  PEL  for  chloroform. 
However,  the  New  Jersey  Department  of 
Public  Health  {Ex.  144]  urged  OSHA  to 
set  a  limit  for  chloroform  based  on 
EPA's  nUS  data.  The  use  of  such  an 
approach  for  setting  exposure  limits  is 
discussed  in  Section  VLA  of  the 
preamble. 

Based  on  the  evidence  presented 
above,  09iA  concludes  that  a 
significant  risk  of  cancer,  which  OSHA 
considers  a  material  impairment  of 
health  and  functional  capacity,  exists  at 
the  former  PEL  of  50  ppm.  witti 
estimated  risks  ranging  from  22  to  34 
excess  deaths  per  1,000  workers.  The 
Supreme  Cotui  indicates  that  a 
reasonable  person  "might  well  consider 
a  risk  of  1.0  per  1,000  significant  and 
take  steps  to  decrease  or  eliminate  that 
risk"  {I.UJ}.  v.  A.PJ..  448  U.S.  655]  (see 
the  discussion  in  Section  VLA  of  this 
preamble).  Based  on  OSHA's  risk 
assessment  significant  risk  of  cancer 
remains  at  the  ACGIH  TLV  of  10  ppm 
(1.6  deaths  per  1,000  workers).  OSHA 
also  finds  Aat  revising  the  PEL  to  2  ppm 
will  substantially  reduce  this  risk  by 
from  96  to  99  percent  llierefore,  OSHA 
is  establishing  a  2-ppm  limit  as  the  PEL 
for  chloroform.  However,  in  the  final 
rule,  OSHA  is  establishing  this  limit  as 
an  8-hoor  TWA  limit  rather  tfian  a  60- 
minute  limit  as  proposed.  OSHA  has 
determined  that  a  TWA  limit  is  more 
appropriate  for  chloroform  since  low- 
level  exposure  to  chloroform  presents  a 
chronic,  rather  than  acute,  health 
hazard  OSiA  also  believes  that 
establishing  a  TWA  limit  will  simplify 
the  development  of  compliance  and 
exposure-monitoring  strategies  for 
employers,  since  an  8-hour  TWA  limit  is 
more  conventional  than  a  eo-minute 
limit  Therefore,  in  the  final  rule,  OSHA 
is  establishing  a  2-ppm  8-hour  TWA  PEL 
for  chloroform. 

CHROKflC  ACID,  CHROMATES:  ZINC 
CHROMATES 

CAS:  Varies  with  compound 
H.S.  No.  1092;  1438 

The  current  OSHA  limit  for  diromic 
acid  and  chromates  is  a  ceiling  limit  of 
0.1  mg/m*  measured  as  Qd.  The 
Agency  did  not  propose  to  revise  this 
limit  iThe  ACGIH  has  established  a 
TLV-TWA  of  0.05  mg/m»  as  CrtVI)  for 
both  the  soluble  and  insoluble  forms  of 
chromate  (except  zinc  chromate),  and 
has  designated  insoluble  chromates  as 
confirmed  human  carcinogens  (Al).  (It 
should  be  noted  that  ttie  0i)6-mg/m* 
limit  expressed  as  Cr(VI),  approximates 
0.01  mg/m*  measured  as  CrO.)  NIOSH 
(1975b/Ex.  1-258)  has  recommended 
that  exposure  to  the  noncarcinogenic 
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fonns  of  chromium  (VI)  be  limited  to 
a02S  tag  Cr(VI)/m*  ••  a  KMraur  TWA 
and  a06  mg  CHVI)/m*  u  a  15-minute 
ceiling-  For  the  cardnogenic  (i.e.. 
inaoluble)  forms  of  chromium  (VI). 
NIOSH  recommends  a  10-bour  TWA 
limit  of  OOOl  mg  C:ifVI)/m*. 

The  AOGIH  recommendation  for  both 
soluble  (noncarcinogenic)  and  insoluble 
(carcinogenic)  forms  of  QfVl]  is  based 
largely  on  reports  by  Bloomfield  and 
Blum  (ia28/Ex.  1-822)  and  by  the 
Federal  Security  Agency  of  the  U.S. 
Public  Health  Service  (Federal  Security 
Agency  1953.  as  cited  in  ACGIH 1966/ 
Ex.  1-3.  p.  140)  that  demonstrate  nasal 
irritation  and  some  evidence  of  liver 
enlargement  and  kidney  dysfunction 
among  chromate  workers  exposed  to 
006  to  0.07  mg  Cr(VI)/m*  The  ACGIH 
also  cites  a  report  by  Mancuso  and 
Hueper  (1951 /Ex.  1-215)  of  excess  lung 
cancer  among  chromate  workers 
exposed  to  OXn  to  0.1S  mg/m*  soluble 
chromate  and  0.1  to  0.58  mg/m' 
insoluble  chromate.  Animal  data  cited 
by  the  ACGIH  indicate  that  insoluble 
chromate  salts  were  likely  to  have  been 
responsible  for  the  increased  incidence 
of  cancer  seen  in  the  Mancuso  and 
Hueper  (1951/Ex.  1-215)  study.  The 
ACGIH  (19ee/Ex.  1-3)  concluded  that 
the  a05-mg/m*TLV-TWA  would 
protect  workers  from  chromium-induced 
nasal  irritation  and  possible  liver  or 
kidney  damage,  and.  in  the  case  of  the 
insoluble  chromates,  would  provide  an 
adequate  margin  of  safety  ftom 
respiratory  cancer. 

NIOSH  (ig75a/Ex.  1-185)  cited 
several  studies  showing  inflammation 
and  ulceration  of  the  nasal  cavity  at 
short-term  exposure  levels  greater  than 
0.1  mg  CiOk/m*.  In  its  criteria  docimient 
on  chromic  acid  (NIOSH  1973e/Ex.  1- 
284).  NIOSH  recommended  that  the 
current  OSHA  ceiling  limit  (0.1  mg 
CrOi/m^  be  supplemented  with  a  0.05- 
mg  CiOi/m*  10-hour  TWA  limit.  In  its 
criteria  document  on  chromium  (VI). 
NIOSH  (ig75b/Ex.  1-256)  reaffirmed 
these  limits  but  extended  their 
application  to  all  forms  of 
noncardnogenic  chromate.  Thus,  the  0.1- 
mg  CrOi/m*  ceiling  limit  corresponds  to 
a  0.05-mg  Cr(VI)/m*  ceiling  limit  and 
the  0.05-mg  CiOs/m*TWA  limit 
corresponds  to  a  0.025-mg  Cr(VI)/m* 
TWA.  For  the  carcinogenic  (insoluble) 
forms  of  QfVI).  NIOSH  reconmtends  the 
lowest  detectable  level,  which  is  0.0O1 
mg  Cr(VI)/m*  as  a  10-hour  TWA. 

Zinc  chromate  is  an  insoluble, 
carcinogenic  form  of  chromate. 
Accordingly,  the  current  OSHA  limit  for 
chromic  acid  and  chromates  applies,  as 
does  the  NIOSH  limit  of  OJXn  mg/m*  for 
carcinogenic  chromates.  The  ACGIH 


(19e6/Ex.  1-3)  reviewed  several  small 
epidemiologic  studies  of  sine  chromate 
workers,  all  of  which  reported  excesses 
of  lung  cancer.  Because  of  the 
consisteiicy  of  this  evidence,  the  ACGIH 
(19e6/Bx.  1-3)  classified  sine  chromate 
as  a  confinned  human  carcinogen  (Al) 
and  reduced  the  TLV  to  0-06  mg 
Cr(VI)m*xzx 

Evaluation  of  the  alternate 
recommendations  is  complicated  by  the 
different  valence  states  of  chromium 
compounds,  the  different  methods  of 
measurement  (CiOt  or  Cr(VI)).  and 
differences  in  defining  these  substances 
that  present  a  cancer  hazard  (soluble  vs. 
insoluble  or  valence  state).  The  0.05-ppm 
TWA-TLV  is  less  restrictive  than  the 
current  0.05-ppm  ceiling  limit  (as  CrfVI)). 
and  would  not  be  considered  a  revised 
PEL  In  the  NPRM,  OSHA  proposed  that 
the  existing  PEL  of  0.1  mg/m*  (measured 
as  CtOi)  be  maintained.  In  the  NPRM 
OSHA  stated  that  it  would  consider 
whether  to  place  these  substances  on  its 
regulatory  agenda  for  future 
consideration  for  section  6(b) 
rulemaking,  rather  than  making  any 
changes  as  part  of  this  rulemaking. 
NIOSH  (Ex.  6-47,  Table  NOB)  concurred 
that  the  chromates  should  be  part  of  a 
separate  6(b)  rulemaking,  and  both  the 
AFL-CIO  (Ex.  194)  and  the  UAW  (Tr  pp. 
7-65  to  7-67)  agreed  that  a 
comprehensive  standard  would  be 
appropriate  for  chromates.  No  other 
comments  were  received  on  this  issue. 
Therefore,  because  of  the  complexities 
of  the  scientific  issues  regarding  the 
carcinogenicity  of  the  various  forms  of 
chromates,  OSHA  is  not  at  this  time 
revising  its  current  PEL  for  chromic  acid 
or  chromates,  but  will  continue  to 
evaluate  the  need  for  a  separate  6(b) 
rulemaking  for  these  substances. 
CHROMYL  CHLORIDE 

CAS:  14877-61-8:  Chemical  Fonnula:  CiOiClt 
H.S.  No.  1004 

There  is  no  existing  OSHA  PEL  for 
chromyl  chloride.  The  ACGIH 
recommended  that  a  TWA  of  OXtZS  ppm 
be  established,  based  on  this 
substance's  carcinogenic  potential 
(ACGIH  1966/Ex.  1-3.  p.  141).  The 
evidence  in  humans  is  considered 
sufficient  for  the  carcinogenicity  of 
chromium  and  chromium  compounds, 
and  these  have  been  given  a  Group  1 
classification  by  the  International 
Agency  for  Research  on  Cancer  (lARC). 
As  discussed  above  in  connection  with 
chromic  acid,  chromates.  and  zinc 
chromates.  the  chromium  compounds 
present  several  important  issues  that 
require  detailed  analysis  and  can  most 
appropriately  be  handled  in  an 
individual  section  6(b)  rulemaking. 
NIOSH  concurred  with  this  approach 


(Ex-  6-47.  Table  N6B).  and  no  other 
comments  on  chromyl  chloride  were 
received.  OSHA  intends  to  commence 
work  on  this  rulemaking  as  priorities 
permit 

DIMFTHYL  SULFATE 

CAS:  77-7S-1:  Chemical  Fonnula:  (CHj)iSO. 
H-S.Nall4X 

OSHA's  former  limit  for  dimethyl 
sulfate  was  1  ppm  TWA.  with  a  skin 
notation.  The  ACGIH  considers  this 
substance  a  suspected  human 
carcinogen  and  has  given  it  a 
classification  of  A2  (ACGIH  1966/Ex.  1- 
3,  p.  212).  The  ACGIH's  TLV-TWA  for 
this  substance  is  ai  ppm  with  a  skin 
notation.  OSHA  proposed,  and  the  final 
rule  establishes,  a  0.1-ppm  TWA  PEL, 
with  a  skin  notation,  for  dimethyl 
sulfate,  which  is  an  oily,  colorless  liquid 
with  a  faint  onion-like  odor.  NIOSH 
(Ex.  6-47,  Table  NOA)  concurs  with  the 
selection  of  this  limit  and  considers 
dimethyl  sulfate  to  be  a  potential  human 
carcinogen. 

Dimethyl  sulfate  is  commonly  used  in 
the  manufacture  of  many  organic 
chemicals.  It  has  been  shown  to  be 
carcinogenic  in  rats  by  inhalation 
exposure,  subcutaneous  injection,  and 
prenatal  exposure.  The  rat  is  the  only 
animal  species  in  which  the 
carcinogensis  of  dimethyl  sulfate  has 
been  tested  (LARC  19e2c.  as  cited  in 
ACGIH  19e6/Ex- 1-3.  Appendix  A). 

The  carcinogenic  activity  of  dimethyl 
sulfate  was  investigated  in  male  rats 
chronically  exposed  to  subcutaneous 
injections  of  6  or  16  mg/kg  body  weight 
per  week  (Dnickrey,  Preussman, 
Nashed.  and  Ivanovic  1966/Ex.  1-245). 
Local  sarcomas  with  metastases  to  the 
lung  and  regional  lymph  nodes  were 
observed  at  both  dose  levels.  A  single 
subcutaneous  injection  of  dimethyl 
sulfate  (50  mg/kg)  also  produced  local 
sarcomas  with  metastases  to  the  lung 
(Druckrey,  Kruse.  Preussman  et  al.  1970/ 
Ex.  1-246).  However,  tumors  did  not 
develop  following  chronic  weekly 
intravenous  injections  of  dimethyl 
sulfate  (2  or  4  mg/kg)  (Ehiickrey.  Kruse. 
Preussman  et  al.  1970/Ex.  1-246). 
Control  data  were  not  reported  for 
either  of  these  studies. 

The  carcinogenic  potential  of  dimethyl 
sulfate  exposure  by  inhalation  was  also 
evaluated  in  male  rats  (Druckrey,  Kruse, 
Preussman  et  al  1970/Ex.  1-246). 
Animals  were  exposed  to  approximately 
3  or  10  ppm  dimethyl  sulfate  for  one 
hour  per  day,  five  times  weekly,  for  130 
days.  Malignant  tumors  developed  in  15 
percent  (3/20)  of  the  rats  exposed  at  3 
ppm  and  in  18  percent  (5/27)  of  the  rats 
exposed  at  10  ppm. 
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Pregnant  rats  were  exposed  to  a  single 
intravenous  injection  of  dimethyl  sulfate 
(20  mg/kg  body  weight)  on  day  15  of 
gestation  and  the  incidence  of  malignant 
tumors  in  the  offspring  was  investigated 
for  one  year.  Tumors  were  reported  in  7/ 
59  of  the  offspring.  However,  the 
incidence  of  tumors  in  the  control  group 
was  not  indicated.  The  results  of  this 
study  are  complicated  because  several 
rats  died  (number  of  deaths  not 
specified)  from  the  acute  toxic  effects  of 
dimethyl  sulfate,  and  the  incidence  of 
tumors  in  the  control  group  was  not 
reported. 

There  is  little  information  available 
regarding  the  carcinogenicity  of 
dimethyl  sulfate  in  humans.  A  case 
study  of  workers  exposed  to  dimethyl 
sulfate  reported  that  three  workers 
developed  bronchial  cancer  (Druckrey, 
Preussman,  Nashed,  and  Ivanovic  1966/ 
Ex.  1-245).  However,  an  epidemiological 
study  by  the  E.l.  du  Pont  de  Nemours 
Company  (1975,  as  cited  in  ACGIH 
1986/Ex.  1-3,  p.  213)  demonstrated  no 
increase  in  the  incidence  of  respiratory 
cancer  among  workers  exposed  to 
dimethyl  sulfate. 

OSHA  considered  the  possibility  of 
performing  a  quantitative  risk 
assessment  for  dimethyl  sulfate  and 
concluded  that  the  studies  described 
above  did  not  have  sufficient  dose- 
response  data  to  provide  an  adequate 
basis  for  such  a  risk  assessment  (see  Ex. 
85).  Dimethyl  sulfate  induces  malignant 
tumors  in  animals  both  by  inhalation 
and  ingestion,  and  there  is  thus 
sufficient  evidence  in  animals  to  predict 
that  workers  exposed  to  dimethyl 
sulfate  are  at  significant  risk  of 
developing  cancer,  which  OSHA 
considers  to  be  a  material  impairment  of 
health:  exposures  at  levels  only  three 
times  the  former  PEL  (1  ppm)  resulted  in 
a  significant  number  of  tumors.  No 
comments,  other  than  those  from  NIOSH 
were  received  on  dimethyl  sulfate. 
OSHA  concludes  that  reducing  the 
former  limit  to  0.1  ppm  as  an  8-hour 
TWA  with  a  skin  notation  will 
substantially  reduce  the  significant  risk 
of  cancer  mortality  associated  with 
exposure  to  dimethyl  sulfate. 
2-NITROPROPANE 

CAS:  79-46-ft  Chemical  Formula: 

CH,CH(NOi)CH3 
H.S.  No.  1291 

OSHA's  former  limit  for  2- 
nitropropane  (2-NP)  was  25  ppm;  OSHA 
proposed  a  limit  of  10  ppm  as  an  8-hour 
TWA,  and  the  final  rule  establishes  this 
limit.  The  ACGIH  classifies  2- 
nitropropane  as  a  suspected  human 
carcinogen  (A2).  NIOSH  recommends 
that  2-nitropropane  exposure  be  reduced 
to  the  lowest  feasible  limit.  2- 


Nitropropane  is  used  as  a  chemical 
intermediate,  a  solvent  and  a 
component  in  paint,  ink,  and  varnishes 
(Fiala,  Czenniak,  Castonguay  et  al. 
ige7/Ex.  1-248).  2-Nitropropane  is  a 
colorless  liquid. 

In  rats  and  chimpanzees,  2-NP  is 
metabolized  by  microsomal  enzymes  in 
the  liver  to  acetone,  low  levels  of 
isopropanol,  and  nitrite  (Mueller, 
Coulston,  and  Korte  1983/Ex.  1-247). 
Methemoglobin  formation  is  associated 
with  the  metabolism  of  nitropropane 
and  has  been  reported  in  cats  exposed 
to  280  ppm  of  2-NP  for  seven  hours. 
Sensitivity  to  the  toxic  effects  of  2-NP  in 
animals  varies  by  species  (Dequidt 
Vasseur,  and  Potencier  1972/Ex.  1-813; 
ACGIH  1986/Ex.  1-3,  p.  441). 

The  mechanisms  of  carcinogenicity  of 
2-NP  are  thought  to  involve  the  release 
of  nitrite  and  the  formation  of  a  reactive 
azoxy  intermediate  that  can  react  with 
cellular  macromolecules  (Williams  and 
Weisbui^er  ig86/Ex.  1-65). 

In  mutagenicity  tests.  2-NP  increased 
the  frequency  of  mutations  in  all  strains 
of  Salmonella  typhimurium  with  and 
without  metabolic  activation.  Positive 
mutagenicity  results  were  reported  in 
Salmonella  typhimurium  strains  TAlOO, 
TA1535,  and  TA98  by  Lofroth,  Nilsson, 
and  Anderson  (1981,  as  cited  in  ACGIH 
1986/Ex.  1-3,  p.  441)  and  Speck,  Meyer, 
Zeiger,  and  Rosenkranz  (1962/Ex.  1- 
290).  2-NP  was  not  shown  to  be 
mutagenic  in  the  mouse  micronucleus 
test  (Hite  and  Skaggs  1979/Ex.  1-280). 

Acute  exposures  to  2-NP  from 
occupational  accidents  have  been 
reported  to  cause  severe  liver  toxicity 
and  subsequent  death  in  humans 
(ACGIH  1986/Ex.  1-3,  p.  441).  However, 
the  available  epidemiology  data  on  the 
chronic  health  effects  of  occupational 
exposure  to  2-NP  do  not  contain 
sufficient  dose-response  data  to  use  as  a 
basis  for  quantitative  risk  estimation. 
An  unpublished  retrospective  mortality 
study  of  1,481  potentially  exposed 
workers  fit)m  a  nitropropane  production 
plant  found  no  increase  in  liver  cancer 
or  liver  disease  mortality.  However,  lack 
of  exposure  data,  the  small  number  of 
workers  with  long  exposures  (greater 
than  15  years),  and  a  short  latency 
period  make  interpretation  of  the  results 
of  this  study  difficult  (Miller  and  Temple 
1979,  and  Bolender  1983,  both  as  cited  in 
ACGIH  1986/Ex.  1-3,  p.  441). 

There  are  two  studies  that  report  high 
incidences  of  liver  tiunors  in  male  rats 
exposed  to  2-NP  by  gavage  and 
inhalation.  Fiala  et  al.  (1987/Ex.  1-248) 
administered,  by  gavage,  1  mmol/kg 
body  weight  (approximately  27  mg  per 
treatment  per  300-gram  rat)  of  2-NP  in  a 
10-percent  aqueous  Emulphor  EL-620 


vehicle  to  male  Sprague-Dawley  rats 
three  times  weekly  for  16  weeks.  Dosing 
was  discontinued  after  16  weeks 
because  of  excessive  mortality  in  the 
treated  rats.  Seventy-seven  weeks  from 
the  first  treatment  the  surviving  rats 
were  sacrificed  and  subjected  to 
necropsy.  All  (100  percent)  of  the  treated 
rats  examined  had  developed 
hepatocarcinomas  (Fiala,  Czenniak. 
Castonguay  et  al.  19e7/Ex.  1-248). 

The  results  of  the  Fiala  et  al.  (1987/Ex. 
1-248)  study  support  the  eariier  positive 
results  reported  by  Lewis,  Ulrich.  and 
Busey  (1979/Ex.  1-826).  In  the  Lewis  et 
al.  (1979/Ex.  1-828)  study,  male  Sprague- 
Dawley  rats  and  male  New  Zealand 
White  rabbits  were  exposed  via 
inhalation  to  27  ppm  or  207  ppm  of  2-NP 
for  seven  hours/day,  five  days/week  for 
six  months.  At  the  end  of  six  months,  all 
10  rats  in  the  high-dose  group  exhibited 
hepatocellular  carcinomas  and 
neoplastic  nodules.  No  exposure-related 
lesions  were  seen  in  the  rats  exposed  to 
27  ppm,  and  no  exposure-related  lesions 
were  observed  in  any  of  the  rabbits. 
One  high-dose  and  two  low-dose 
studies  reported  negative  results  for  rats 
exposed  to  2-NP  vapors.  Griffin,  Benitz. 
Coulston,  and  Rosenblum  (1978/Ex.  1- 
243)  reported  no  hepatic  carcinomas  in 
male  and  female  rats  exposed  to  200 
ppm  of  2-NP  by  inhalation  using  a 
protocol  similar  to  that  described  by 
Lewis  et  al.  (1979/Ex.  1-826).  Although 
no  hepatic  carcinomas  were  observed, 
the  following  effects  (generally 
occurring  more  extensively  in  males) 
were  seen:  Increased  liver  weights  (both 
sexes):  hepatic  nodules;  hepatocellular 
necrosis;  and  peripheral  compression. 

Two  low-dose  studies  (Griffin. 
Coulston,  and  Stein  19eo/Ex.  1-268; 
Griffin.  Stein,  and  Coulston  1981 /Ex.  1- 
279)  also  produced  negative  results. 
Male  and  female  ^vague-Dawley  rats 
were  exposed  by  inhalation  to  25  ppm  of 
2-NP  for  seven  hours/day,  five  days/ 
week  for  22  months.  No  pathological 
changes  associated  with  exposure  to  2- 
NP  were  seen. 

Although  the  results  of  both  the  Lewis 
et  al.  (ig79/Ex.  1-826)  and  the  Fiala  el 
al.  (19e7/Ex.  1-248)  studies  show 
statistically  significant  increases  in  liver 
carcinomas,  neither  study  provides 
sufficient  dose-response  information  to 
use  as  a  basis  to  quantify  the  excess 
cancer  risk  to  humans  exposed  to  2-NP. 
Both  studies  were  terminated  before  the 
natural  lifetime  expectancy  of  the 
controls,  so  it  is  not  possible  to 
determine  a  background  incidence  of 
cancer  risk.  No  historical  information  is 
provided  on  tumor  incidence  for  these 
animals. 
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2-NHrofiropaiM  pwwfawd  a  high 
incidence  ai  Uver  tmun  in  Bale  rats  by 
two  route*  of  admlnistratkMi:  inhalatioa 
and  infestion.  Ita  ability  to  caoee 
mutatioBS  in  SaJmoneila  typhimurium 
further  •upports  the  praotise  that  2-NP  is 
■  potential  hiunan  cardnogen.  OSHA 
considered  whether  to  parfom  a 
quantitative  risk  aiissisnt  on  Z-NP. 
and  concludes  that  the  studies  described 
sbove  do  not  contain  sufBdent  doee- 
response  data  to  use  as  the  basis  for 
quantitative  risk  estimation  using 
standardized  risk  assessment  moidels. 
However,  two  studies  ^ala.  Caenniak. 
Castonguay  et  aL  1887/Bx.  l-SM:  Lewis. 
Ulrich.  and  Busey  1079/Bx  1-826) 
demonstrate  that  exposure  to  2-NP. 
either  by  gavage  or  inhalation,  produced 
bepatocarcinooias  in  rats.  In  sddition. 
this  substance  produced  positive  results 
in  two  mutagenic  assays  (Lofroth. 
Nilsson.  sttd  Andersson  1081.  as  dted  in 
ACCIH  igge/Ex  1-3.  p.  441:  ^Mck. 
Meyer.  Zeiger.  and  Rosenkranx  1982/Ex. 
1-290).  NIOSH  (Ex.  8^7.  Table  NeB) 
was  of  the  opinion  that  this  evidence 
warranted  a  separate  e(b)  rulemaking. 

OSHA  is  establishing  an  8-hoar  PEL 
for  2-NP  of  10  ppm.  The  Agency 
condudes  that  a  reduction  in  the  PEL  is 
necessary  to  protect  exposed  workers 
ht>m  the  significant  risk  of  cancer 
potentially  assodated  with  exposure  to 
2-NP  at  the  former  PEL  The  Agency  haa 
also  conduded  that  the  effects 
sssodsted  with  exposure  to  2-NP 
constitute  material  impairments  of 
health. 

PERCHLOROETHYLENK 
(TETRACHLOROETHYLENE) 

CAS:  127-18-*:  ClMinical  Fonnula:  COt-CClt 
KS.  No.  laos 

OSHA's  former  permissible  exposure 
limits  for  perchloroethylene 
(tetrachloroethylene)  were  100  ppm  as 
an  8-hour  TWA.  200  ppm  as  a  STEL  not 
to  be  exceeded  for  more  than  five 
minutes  in  any  three-hour  period,  and 
300  ppm  as  s  ceiling.  On  the  basis  of  the 
chemical's  narcotic  effects  in  humans, 
the  Agency  proposed  s  revised  PEL  of  SO 
ppm  TWA  end  s  15-minute  S1EL  of  200 
ppm  for  perdiloroethylenr.  these  are  the 
limits  recommended  by  the  ACGIH 
(ACGIH  \9MfEK.  1-3.  p.  404).  NIOSH 
(Ex.  8^7.  TsMe  NOB)  did  not  conoa- 
with  the  proposed  Umits  and 
recommended  that  exposures  be 
maintained  at  the  lowest  feasible  limit 
and  that  this  chemical  be  classified  as  a 
potential  occupational  carcinogen. 
OSHA  has  evaluated  the  health 
evidence  for  this  substance  and  has 
determined  thst  s  further  reduction  ia 
the  PEL  to  25  ppm  ss  s  TWA  is 
warranted,  and  the  Agency  is 
esUblishing  this  limit  in  the  final  rule. 


Perchknethyiene  is  a 
nonflammable  Uquid  with  an  atbaral 
odor. 

Perchkraethylena  is  wkMy  asad  as  a 
solvent  in  the  dry  daaning  industiy  and 
in  industrial  degreasing  operations.  Tks 
narcotic  eflscts  aaaodatad  with 
expoeure  to  high  laveb  of  this  chemical 
are  well  docomentad.  A  workar  expoaad 
to  an  estimated  coacentration  of  1470 
ppm  pecchloroethyiane  and  Stoddard 
solvent  far  8.5  hows  lost  consdoMsnsm 
(Stewart  Brley.  Sckaffer.  and  Gay  1991/ 
Ex.  1-607).  The  most  compfahanshra 
studies  of  the  effects  of  pralongad 
exposure  to  perchloroatfaylane  vapoia 
on  human  votunteers  were  ooodndad  by 
Stewart  and  coUeagnas  (Slawart  Hake. 
LeBnm  et  aL  1974/Bx.  l-«70(  Stowart 
Hake.  Wu  et  aL  1977/Bx.  1-971):  theee 
investigatars  conchided  that  prokaiged 
expoeure  to  200  ppm  resohs  in  aarly 
signs  of  CNS  depreasioa.  while  no 
response  was  aUdtad  in  men  or  women 
expoeed  repeatedly  to  100  ppm  far  seven 
hoars/day.  except  that  parfonnance  on 
the  Flanagan  coordination  taat  was 
significantly  decreased  ia  some  exposed 
subjects  (Stewart  Hake.  W«  et  aL  1977/ 
Ex  1-971.  p.  29). 

Based  on  theae  findings,  the  Agency 
conduded  that  its  focmar  PEL  parmitted 
workers  to  be  expoeed  to  a  significant 
risk  of  CNS  effects,  in  addition  to 
examining  the  evidence  for  the 
chemical's  narcotic  effects.  OSHA  has 
reviewed  a  number  of  studies  on  the 
cardnogenidty  of  perchloroethylene. 
These  investigatians  are  summarised 
below. 

In  a  1977  gavage  bioaasay  for 
cardnogenidty,  perchloroethylene 
proved  to  be  a  Uver  cardnogen  in  mice 
but  not  in  rats  (NQ  1977c.  as  dted  in 
AOCm  ig06/Ex.  1-3.  p.  464).  In  1966.  the 
NTP  conducted  an  inhalatkin  bioaasay 
of  perchloroethylene  (NTP  1996b/Ex.  8- 
31.  Appendix  4).  in  which  groups  of  SO 
male  and  50  female  F344/N  rats  and 
B6C3F1  raioe  were  expoeed  to 
perchloroethylene  for  six  hours/day. 
five  days/week,  for  two  years.  The 
exposure  concentrations  were  0. 200.  or 
400  ppm  for  rats  and  a  100,  or  200  ppm 
for  mice.  Male  and  female  rats  exposed 
to  either  200  or  400  ppm  developed 
statistically  significant  tncreaaes  in 
mononuclear  cell  leukemias.  According 
to  the  NTP  report  (NTP  196eb/Bx.  8-31. 
Appendix  4).  the  increased  inddences  of 
leukemias  were  responsible  for  the  esrly 
deeths  observed  in  male  and  female  rats 
exposed  to  perchloroethylene.  At 
sutopsy,  most  of  the  leukemias  were 
determined  to  be  in  an  advanced  and 
probably  fatal  stage.  Because  of  the 
effect  of  the  leukemias  on  the  early 
mortality  of  the  expoeed  rats,  a  life-table 


analysis  wss  used  to  test  for  the 
statistical  significance  of  the  findings; 
this  analysis  revealed  that  the  increased 
incidence  of  leukemia  was  statistically 
significant  in  both  bw-  and  hi^i-doee 
male  rats  and  in  kwv-dosa  feniale  rets, 
and  was  marginally  significant  (p  — 
Oj063)  in  Ugh^doee  fenmle  rats. 

Male  rats  alao  developed  a  significant 
increase  in  renal  tubdar  cell  adenomas 
and  csrrinomrs  Perchloroethylene 
induced  a  significandy  increased 
inddoioe  of  hepatocellular  carcinomas 
at  both  doae  levels  in  mice  of  both 
sexes.  The  NTP  Peer  Review  Panel 
concluded  that  there  was  "dear 
evidence  of  cardnogenidty  of 
tetrachloroetiiylene''  (perchloroethylene) 
in  male  rats  and  in  miJe  and  female 
mice,  and  "some  evidence"  in  female 
raU  (Ex.  8-31.  Appendix  4:  Ex.  1-OOOa  p- 
11). 

in  addition,  a  number  of  human 
studies  were  submitted  to  the 
rulemaking  recond  that  implicate 
perchloroethylene  as  a  potential 
cardnogen  (Ex.  8-31).  Among  these  was 
a  study  by  Brown  anid  Kaplan  (I9e7/Ex. 
8-31.  Appendix  6).  which  reported  a 
statistically  significant  elevation  in 
urinary  tract  cancer  deaths  among  1.600 
dry  cleaning  workers  exposed  to 
perddoroeti^ylene  and  other  petroleum 
solvents.  However,  a  subcohort  of 
workers  who  used  perdiloroethylene  as 
the  primary  solvent  showed  no  increase 
in  bladder  cancer  mortality.  Brown  and 
Kaplan  concluded  that  "confounding 
exposure  to  petroleum  solvents 
complicates  any  condusions  regarding 
the  assodation  between  *  *  * 
[perchloroethylene]  and  cancer  of  the 
urinary  tract"  (Brown  and  Kaplan  1087/ 
Ex.  8-31.  Appendix  6,  p.  540). 

Katz  and  fowett  (lOei/Ex.  8-31. 
Appendix  9)  studied  the  mortality 
pattern  of  671  female  dry  deaning 
workers  for  the  period  1063  throi^ 
1977.  Elevated  inddences  of  cancers  of 
the  kidney  and  genitals  were  reported, 
along  with  a  smaller  excess  of  bladder 
and  skin  cancers  and  lymphosarcomas. 
The  authors  conduded  that  althou^ 
results  obtained  with  the  methodology 
used  (proportionate  mortality  ratios) 
require  careful  interpretation,  "diis 
study  raises  the  possibility  thst 
exposure  to  dry  deaning  fluids  may 
increase  the  risk  of  certain  cancers" 
(Katz  and  Jowett  lOei/Ex.  8-31. 
Appendix  9.  p.  510).  The  dry  deaning 
fluids  used  by  members  of  the  cohort 
included  carbon  tetrachloride, 
trichloroethylene.  and 
perdiloroethylene. 

Steinhagen  et  aL  (1083/Ex.  8-31. 
Appendix  8)  reported  a  significant 
excess  of  Uver  cancer  among  male 
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workers  in  the  laundry  and  dry  cleaning 
industry  in  New  Jersey.  This  study  was 
a  retrospective  case-control  study.  The 
Uver  cancer  cases  were  concentrated 
among  individuals  who  processed 
clothes  and  were  exposed  to  chemicals. 
The  report  did  not  identify  the  solvents 
in  use  (Steinhagen.  Slade,  Altman,  and 
Bill  19e3/Ex.  8-31.  Appendix  8). 

Duh  and  Asal  (1984/Ex.  8-31, 
Appendix  7)  examined  the  mortaUty 
experience  of  440  dry  cleaning  workers 
in  Oklahoma  for  the  period  1975  throu^ 
1961.  Elevated  standardized  mortaUty 
odds  ratios  (SMORs)  were  found  for 
both  lung  cancer  (SMOR=1.7)  and 
kidney  cancer  (SMOR=3.8)  (Duh  and 
Asal  1084/Ex.  8-31.  Appendix  7). 

Eric  Frumin  of  the  Amalgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU)  submitted  a  quantitative  risk 
assessment  conducted  by  Dr.  Dale 
Hattis  of  the  Center  for  Technology 
Policy  and  Industrial  Development  at 
the  Massachusetts  Institute  of 
Technology  (Hattis  lOOe/Ex.  8-31, 
Appendix  11-A).  This  work  was 
conducted  in  1986  for  the  National 
institute  for  Environmental  Health 
Sciences.  Dr.  Hattis  used  a 
pharmacokinetic  model  that 
incorporated  species-spedfic  rates  of 
formation  for  the  metaboUtes  of 
perchlorethylene.  Using  the  rat  leukemia 
and  mouse  Uver  tumor  data  from  the 
NTP  (1986b/Ex.  8-31.  Appendix  4) 
bioassay,  Dr.  Hattis  obtained  a  "best 
estimate"  of  the  lifetime  cancer  risk  (for 
workers  exposed  at  the  former  lOO-ppm 
OSHA  limit  for  45  years  to 
perchloroethylene)  of  45  deaths  per  1,000 
woriiers.  The  plausible  upper  liinit  at 
this  level  of  exposure  was  650  per  1,000 
workers.  The  best-estimate  Ufetime  risks 
assodated  with  45  years  of  exposure  to 
50  or  10  ppm  of  perchloroethylene  were 
25  and  6.4  deaths  per  1,000  workers, 
respectively  (the  upper-confidence  limits 
were  420  and  110  deaths  per  1,000 
workers,  respectively).  The  ACTWU 
asserted  that  the  studies  reviewed 
above  provide  "overwhelming" 
evidence  that  perchloroethylene  is  a 
potential  human  carcinogen,  and  urged 
OSHA  to  establish  a  PEL  lower  than  the 
proposed  50-ppm  limit. 

In  its  posthearing  comments,  the 
Halogenated  Solvents  Industry  Alliance 
(HSIA)  (Ex.  186)  discussed  several 
aspects  of  the  data  on  perchlorethylene 
to  support  its  contention  that 
perchloroethylene  should  not  be 
considered  a  probable  human 
carcinogen.  Specifically,  the  HSIA 
pointed  out  the  following: 

•  Brown  and  Kaplan  (1987/Ex.  8-31, 
Appendix  6)  found  no  increased 
evidence  of  cancer  among  a  subcohort 
of  workers  exposed  only  to 


perchloroethylene  and  not  to  other  dry 
cleaning  solvents. 

•  Both  EPA  and  lARC  have 
determined  the  human  evidence  on  the 
carcinogenicity  of  perchloroethylene  to 
be  "inadequate." 

•  The  National  Research  Council  of 
the  National  Academy  of  Sciences 
concluded  that  the  results  of  the  NCI 
gavage  study  (NQ  1977c)  should  be 
interpreted  with  caution  because  of  the 
laige  doses  administered,  eariy 
mortality  of  the  treated  animals,  and 
observed  nephrotoxidty. 

•  Regarding  the  NTP  inhalation 
bioassay  (NTP  1986b).  the  EPA  Science 
Advisory  Board  (SAB)  determined  that 
the  inddence  of  rat  leukemia  was  not 
related  to  perchloroethylene  exposure, 
and  that  the  development  of  male  rat 
kidney  tumors  was  brought  about  by  a 
mechanism  unique  to  male  rats. 

•  The  EPA  SAB  stated  that  the  mouse 
Uver  tumors  observed  in  both  the  gavage 
(NQ  ig77c)  and  inhalation  (NTP  1986b) 
bioassays  arose  as  a  result  of 
perchloroethylene-induced  peroxisomal 
proliferation,  a  mechanism  spedfic  to 
rodents. 

OSHA  does  not  agree  with  the  HSIA's 
interpretation  of  the  meaning  of  the 
points  raised  by  this  group.  First  the 
authors  of  the  Brown  and  Kaplan  (1987/ 
Ex.  8-31,  Appendix  6)  study  themselves 
pointed  to  the  difficulty  of  establishing  a 
definitive  link  between  a  particular 
solvent  and  an  increased  incidence  of 
cancer  in  workers  in  the  dry  cleaning 
industry.  For  example,  in  the  case  of  the 
group  exposed  to  perchloroethylene 
only,  the  nimiber  of  workers  in  the 
cohort  was  so  smaU  that  even  two  or 
three  exposure-related  deaths  in  the 
perchloroethylene-only  group  would 
have  caused  a  drastic  SMring  in  the  SMR 
for  bladder  cancer  in  this  subcohort 
Thus.  OSHA  does  not  find  that  this 
study  demonstrates  the 
noncarcinogenidty  of 
perchloroe^ylene. 

As  to  the  HSIA's  second  point  that 
neither  the  EPA  nor  LARC  found  the 
evidence  for  the  carcinogenicity  of 
perchloroethylene  in  humans  adequate. 
OSHA  notes  that  such  evidence  exists 
only  for  a  handful  of  carcinogens  (e.g., 
asbestos,  benzene,  vinyl  chloride, 
arsenic),  and  that  the  overwhelming 
number  of  substances  recognized  as 
posing  carcinogenic  risks  to  woikers 
have  been  determined  to  be 
carcinogenic  on  the  basis  of  results  in 
animals  only.  OSHA  also  believes  that 
the  regulation  of  many  substances  that 
have  been  designated  as  potential 
human  carcinogens  on  the  basis  of  dear 
evidence  of  their  carcinogenidty  in 
animals  has  undoubtedly  contributed  to 
the  lack  of  evidence  in  humans  by 


preventing  overexposures  to  these 
substances  in  the  workplace,  and  thus- 
preventing  cancer  among  these  workers. 
Therefore,  OSHA  believes  it  appropriate 
and  prudent  to  reduce  workplace 
exposures  to  substances  that  have 
caused  cancer  in  animals,  especially 
when  the  animal  studies  are  well- 
designed  and  carefuUy  conducted 
bioassays. 

The  HSIA's  third  point  that  the  NCI 
gavage  bioassay  (NCI  1977c)  has 
limitations,  is  irrelevant  in  the  context  of 
this  discussion  because  OSHA  is  not 
relying  on  this  bioassay  to  establish  an 
appropriate  limit  for  perchloroethylene. 

The  fourth  point  raised  by  the  HSIA 
was  that  the  Science  Advisory  Board  of 
the  EPA  has  questioned  the  relevance 
for  human  cancer  risk  of  some  of  the 
tumors  seen  in  the  NTP  (1986b/Ex.  6-31. 
Appendix  4)  inhalation  bioassay.  OSHA 
believes  that  an  explanation  of  the 
nature  of  the  SAB'S  concern  wriU 
demonstrate  that  an  interpretation  of  tite 
meaning  of  these  data  is  a  matter  of 
professional  judgment  on  which  expert 
sdentists  themselves  can  differ.  The 
SAB  noted  that  there  is  some 
uncertainty  regarding  the  significance  of 
the  leukemias  observed  in  the 
perchloroethylene-exposed  rats  in  the 
NTP  (1988b/Ex.  8-31.  Appendix  4) 
inhalation  bioassay  becasue  the  control 
rats  in  another  NTP  bioassay  (NTP 
1966c  the  bioassay  for  methylene 
chloride)  showed  the  same  inddence  of 
leukemias  as  the  perchloroethylene- 
exposed  rats  (Ex.  186.  pp.  6-7). 
However,  OSHA  points  out  that  the 
independent  peer  review  panel 
appointed  by  the  NTP  to  evaluate  the 
strength  of  the  evidence  for  the 
carcinogenicity  of  perchloroethylene 
also  considered  the  appropriateness  of 
including  the  rat  leukemia  data  when 
weighing  the  evidence  for  the 
carcinogenicity  of  perchloroethylene:  the 
NTP  panel  concluded  that  the  NTP 
(1986b/Ex.  8-31.  Appendix  4)  bioassay 
presented  "clear  evidence"  of  perchloro^ 
ethylene's  carcinogenidty  in  male  rats 
(Ex.  8-31,  Appendix  4.  pp.  14-15).  Thus, 
different  scientists  or  groups  of  experts 
may  interpret  the  same  data  differently; 
in  this  case.  OSHA  is  not  prepared  to 
dismiss  out-of-hand  the  leukemia  data, 
given  that  leukemia  contributed 
significantly  to  excess  mortality  in  the 
perchloroethylene-exposed  groups  (NTP 
1986b/Ex.  8-31.  Appendix  4).  The  HSIA 
also  questioned  the  relevance  of  the 
kidney  tumors  in  male  rats  found  in  the 
NTP  (1986b)  bioassay.  OSHA  agrees 
with  the  SAB  that  these  tumors  may  not 
be  good  predictors  of  human  risk; 
however,  the  Hattis  (1986/Ex.  8-31. 
Appendix  11-A)  risk  assessment  did  not 
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UM  th«  rat  kidney  tumor  data.  and.  in 
addition.  OSHA  ia  not  relying  on  these 
findings  to  set  the  final  rule's  limit  for 
perchkiroethylene. 

On  the  HSlA's  fifth  point,  the 
•ignificance  of  rat  Uver  tumors  as 
predicton  of  human  cancer  risk.  OSHA 
notes  that  the  SAB  did  not  believe  it 
appropriate  to  disregard  tlw  findings  in 
the  recent  NTP  (19e6b/Ex.  8-31. 
Appendix  4)  bioassay  of 
perchloroethy  lene-dose-rela  ted 
increases  in  the  incidence  of  liver 
tumors  in  mice.  In  a  letter  dated  to  EPA 
Administrator  Lee  Thomas  in  March 
1908  (Ex.  1880).  the  SAB  coodnded: 

TIm  Board's  oooaenans  on  His  atgnificance 
of  OKMIM  livar  lanora  la  tkai  OMciiiaiiiatic 
•xplanatkMH  ai«  not  ■afBdently  well 
devvlopwl  and  validatwl  al  thi»  Oum  to 
changa  EPA's  prssant  approack  exprassad  in 
its  riak  aaaaaunent  guldalinaa  for  cardno- 
ganidty.  It  oondudw  tlial  the  ganaratioa  of 
mouaa  Uvar  tumora  by  chemicals  is  an 
importaal  pradlctar  of  potential  riaks  to 
bufnaaa  (b.  1MD.  p.  1\. 

Baaed  on  the  expert  opinion  of  the  NTP 
Peer  Review  panel  and  the  EPA  SAB. 
OSHA  finda  that  the  NO  (198eb/Ex.  8- 
31.  Appendix  4]  inhalation  bioaaaay  rat 
leukemia  and  mouae  liver  tumor  data, 
which  form  the  baais  for  the 
perchloroethylene  quantitative  risk 
sssessment  performed  by  Dr.  Hattis 
(Isee/Bx.  8-31.  Appendix  11-A).  should 
be  regarded  at  this  time  as  beii^ 
relevant  to  the  determination  of 
potential  human  cancer  risk  from 
expoaure  to  perchloroethylene  in  the 
workplace.  "The  use  of  the  rat  leukemia 
data  for  the  risk  assessment  may, 
however,  add  additional  uncertainty  to 
the  risk  estimates. 

When  EPA's  Science  Advisory  Board 
considered  perchloroethylene  in  January 
of  1087  (EX./188C).  it  designated  this 
substance  aa  a  Category  C  substance 
(1.0..  a  poaaible  human  carcinogen). 
However,  in  a  letter  to  EPA 
Administrator  Lee  Thomas  in  March  of 
1988  (Ex.  188D).  the  SAB  concluded  that 
the  overall  weight  of  evidence  for 
perchloroethylene  "lies  on  the 
continuum  between  categories  B2 
(probable  human  carcinogen)  and  C" 
The  SAB  also  staled  that 

the  dislinctioa  between  tiie  B2  and  C 
calegorie*  can  b*  an  arbitrary  distinction  on 
a  continuum  of  weight  of  evidence.  The 
"bUck-while  interpretation'*  *  *  *  is  btdaad 
troubling  '  *  *.  A  subatanca  dassifiad  as 
ICategory)  C  *  *  '  for  wliich  human 
•xposura  Is  high  oiay  re  prase  nt  a  much 
graalar  polaatial  tiuaat  to  human  liaalth  (than 
sulMtanoaa  claasifiad  as  Category  B2.  Bl.  or 
A|. 

EPA  and  otliar  agsndas  *      *  ntay. 
tliarefote.  wish  to  take  steps  to  reduce  high 
exposures  to  sabstancas  in  tiia  C  category 
wlianever  thsra  appears  to  be  a  potentially 


slgniflcant  threat  lo  kanan  health  *  *  *. 
Indoor  exposures  to  perchloroethylena.  such 
as  might  be  found  in  dry  cleaning 
aslabUshaiants  not  aaing  tlta  equivalent  of 
good  industrial  hygiaae  practioaa.  could  oiarit 
action  under  tiiis  oitaria.  So  might  high  levels 
of  expoaure  to  other  solvents  *  '  *  dial  have 
been  considered  by  the  public  as  "safe"  in 
the  absence  of  suffident  evidence  <rf 
cardnogantdty  in  animals.  In  many 
instanoaa,  thia  appearanos  of  safety  raaalta 
from  not  yet  having  the  raaulta  fmn  weli- 
deaignad  Irioasaays  such  aa  thoae  conducted 
by  the  National  Toxioology  Proyam. 

OSlL\  agrees  with  the  SAB  that 
perchloroethylene  ia  a  substance  that 
meeta  several  of  the  criteria  regarded  by 
the  SAB  as  meriting  regulatory  action. 
Pint  current  exposures  to 
perchloroethylene  ara  high,  often 
raaching  the  levels  permitted  by 
OSHA's  existing  PEL  of  100  ppm. 
Second,  several  hundred  thouiMnd 
ennployees  ara  regularly  exposed  to  this 
widely  used  sdvenL  Third,  the  Hattis 
(ime/Ex.  8-S1.  Appendix  11-A) 
quantitative  riak  aaaeaament  auggests 
that  a  high  cancer  riak  may  be 
aaaodated  with  expoeura  to 
perchloroethylene  at  OSHA's  former  or 
proposed  RLs,  indicating  that 
exposures  should  be  reduced  to  levels 
below  the  propoeed  SO-ppm  level 
Finally,  the  evidence  for  the 
carcinogenicity  of  perchloroethylene, 
which  ia  briefly  summarized  below,  is 
convincing. 

The  NTP  (19eeb/Ex.  8-31.  Appendix  4) 
has  concluded  that  perchloroethylene  ia 
carcinogenic  by  inhalation  in  both  rata 
and  mice.  Ba8«d  predominantly  on  the 
animal  data.  NIOKSH  has  alao  concluded 
that  perchoroethylene  ia  a  potential 
human  carcinogen;  NIOSH  fudged  the 
evidence  for  perdiloroethylene's 
carcinogenicity  sufficient  to  warrant  a 
separate  e(b)  rulemaking  (Ex.  8-47, 
Table  NeB).  in  1887,  the  international 
Agency  for  Reaeardi  on  Cancer  (lARC) 
also  classified  perchloroethylene  as  a 
Category  2B  carcinogen  (!.«..  a 
substance  for  which  the  evidence  In 
animala  ia  aufficient).  The  EPA's  SAB 
has  determined  that  perchloroetfiylene 
is  a  Category  C  carciiM>gen  (Le.,  a 
possible  human  carcinogen,  and  a 
carcinogen  in  animals).  In  sddition.  a 
number  of  human  studies  suggest 
elevated  cancer  riaka.  particulariy  of  the 
kidney  and  bladder,  among  workers 
exposed  to  perchloroethylene  and  other 
solvents  in  dry  cleaning  facilities.  Based 
on  a  review  of  all  of  die  available 
evidence  on  perchloroethylene, 
including  the  testimony  and  briefs 
submitted  by  the  parties.  OSHA  haa 
determined  that  perchloroethylene  is  a 
potential  human  carcinogen  that 
presents  a  aignificant  riak  of  material 
health  impairment  to  worken  expoaed 


to  it  in  their  places  of  work.  This  view 
was  shared  by  several  parties 
commenting  in  the  record,  including  the 
Amalgamated  Clothing  and  Textile 
Worken  Union  (Ex.  182).  the  AFL-CIO 
(Ex.  194).  the  American  Public  Health 
Association  (Ex.  181).  and  NIOSH  (Ex. 
8-47). 

The  risk  aaaessment  conducted  by 
Hattis  (198e/Ex.  8-31.  Appendix  11-A) 
estimates  that  there  is  an  excess  lifetime 
cancer  mortality  risk  of  45  deaths  per 
1,000  workers  exposed  for  45  yean  to 
the  current  100-ppm  TWA  PEL  Cleariy. 
this  high  risk  of  mortality  repreaents  a 
aignificant  riak.  At  the  propoaed  level  of 
50  ppm.  Dr.  Hattis  estimated  the  excess 
lifetime  risk  to  be  27  deatha  per  1.000 
workers.  OSHA  concludes  that  thia 
aaaessment  and  the  underiying  evidence 
clearly  indicate  that  a  further  Ruction 
in  the  PEL  ia  necessary. 

OSHA's  analysis  of  the  technological 
feasibility  of  reducing  perchloroethylene 
exposures  in  affected  industries, 
partiadariy  in  die  dry  cleaning  industiy. 
demonstrates  that  a  PEL  of  25  ppm  ia 
achievable  uaing  engineering  and  work 
practice  controb;  however,  OSHA  does 
not  believe  that  information  in  the 
record  at  the  present  time  demonstrates 
that  it  is  feasible  to  reduce  exposiuvs  to 
lower  levels  (see  Section  VII).  In  the  dry 
cleaning  induatiy.  newer  equipment, 
auch  aa  dry-to-dry  dry  cleaning 
machines,  can  achieve  2S  ppm  with 
engineering  and  work  practice  controls. 
This  is  true  of  smaller  as  well  as  larger 
opera  tiona. 

The  induatry  is  gradually  replacing 
older  equipment  with  newer  equipment 
and  a  significant  percentage  of 
operations,  including  smaller  operations, 
have  inatalled  such  equipment 
According  to  the  industiy,  dry  cleaning 
equipment  is  replaced  at  approximately 
10-year  intervals. 

OSHA  is  providing  a  four-year  phase- 
in  period  for  the  industry  to  come  into 
compliance  with  the  new  levela  through 
the  uae  of  engineering  controls. 
Accordingly.  OSHA  believes  that  both 
amaller  and  larger  dry  cleaning 
operations  can  achieve  the  new  25-ppm 
li/VA  level  in  the  ordinary  course  of  the 
equipment  replacement  achedule. 
Consequently,  the  economic  impact  of 
the  change  to  new  equipment  would  not 
be  great  even  for  amaller  operationa. 

In  addition,  use  of  older  equipment  in 
good  condition  results  in  employee 
exposure  levels  not  much  abM>ve  the  new 
25-ppin  PEL  Induatry  estimates  indicate   i 
that  levels  of  approximately  40  ppm  can  - 
be  attained.  During  the  four-year  i 


interval  noted  in  thia  regulation, 
reaaonably  priced  retrofits  for  older 


equipment  may  be  developed  that  can 
be  used  to  achieve  the  25-ppm  PEL. 

OSHA  is.  of  course,  sympathetic  to 
the  circumstances  of  small  businesses. 
If,  after  three  years  following 
publication  of  this  regulation,  it  appeara 
that  there  will  be  significant  economic 
impacts  for  small  diy  cleaning 
operations  attempting  to  convert  to  new 
equipment  or  retrofit  within  the  four 
years  permitted  by  the  standard.  OSHA 
will  consider  extending  the  period  for 
smaller  dry  cleaning  operations  to 
achieve  compliance  using  engineering 
and  work  practice  controls.  If  that 
situation  develops,  OSHA  believes  that 
a  trade  association  petition  bringing  the 
facts  to  OSHA's  attention  would  be 
appropriate.  OSHA  would,  at  that  time, 
evaluate  the  available  information  and 
make  a  decision  based  on  all  the 
information  obtainable. 

OSHA  is  establishing  in  the  final  rule 
a  revised  8-hour  TWA  PEL  of  25  ppm  for 
perchloroethylene.  OSHA  concludes 
that  the  revised  limit  will  substantially 
reduce  the  significant  risk  of  material 
impairment  of  health  presented  by 
exposure  to  this  substance  at  the 
Agency's  former  PEL  of  100  ppm. 
o-TOLUIDINE 
CAS:  95-53-4;  Chemical  Formula 

CHiCJI«NHs 
H.S.  No.  1399 

OSHA's  former  8-hour  TWA  for  o- 
toluidine  was  5  ppm,  with  a  skin 
notation.  OSHA  proposed  to  revise  this 
limit  to  2  ppm  as  an  8-hour  TWA,  with  a 
skin  notation.  NIOSH  (Ex.  8-47.  Table 
N6A)  concurs  «vith  the  selection  of  this 
limit  and  notes  that  o-toluidine  meets 
the  OSHA  definition  of  a  potential 
human  carcinogen.  The  ACGIH 
identifies  o-toluidine  as  a  suspected 
human  carcinogen  and  has  accordingly 
placed  it  in  the  A2  category  (ACGIH 
1986/Ex.  1-3.  p.  586).  The  International 
Agency  for  Research  on  Cancer  (lARC 
1982b,  as  dted  in  ACGIH  1986/Ex.  1-3. 
p.  586)  classifies  o-toluidine  as  a 
probable  carcinogen  (category  2A) 
based  on  sufficient  evidence  of  its 
carcinogenicity  in  rats  and  mice 
following  oral  adminiatration  (lARC 
1982b,  aa  dted  in  ACGIH  1986/Ex.  1-3. 
p.  586).  LARC  judged  the  evidence 
inadequate  to  establish  o-toluidine's 
carcinogenidty  in  hiunans.  In  the  final 
rule,  OSHA  has  determined  that  it  is 
appropriate  to  retain  both  the  existing  5- 
ppm  exposure  limit  and  the  skin 
notation  for  this  substance.  o-Toluidine 
is  a  light  yellow  liquid  that  rapidly 
darkens  on  exposure  to  air  and  light 

o-Toluidine  is  mutagenic  in  short-term 
tests,  inducing  sister  chromatid 
exchanges  and  unscheduled  DNA 
synthesis  in  mammaUan  cells  in  in  vitro 


and  chromosomal  anomalies  in  yeast  o- 
Toluidine  was  negative  in  the 
micronucleus  test  in  mice  in  vivo,  but 
induced  cell  transformations  in  the  BtDC 
(baby  hamster  kidney)  assay.  lARC 
considers  these  data  to  be  sufficient 
evidence  of  o-toluidine's  activity  in 
short-term  tests  (lARC  1962b,  as  dted  in 
ACGIH  1986/Ex.  1-3.  p.  586). 

There  are  a  nimiber  of  stiidies  that 
report  an  excess  of  bladder  tumors  in 
dyestuff  workers  exposed  to  o-toluidine 
and  other  chemicals;  however,  there  are 
no  studies  that  examine  a  population  of 
woiiiers  exposed  to  o-toluidine  alone. 
Woric^rs  exposed  to  toluene,  o- 
nitrotoluene,  o-toluidine,  and  4,4- 
methyiene  bis  (2-methylaniline)  in 
mantifacturing  were  observed  to  have 
an  excess  of  bladder  timiors.  However, 
the  concurrent  exposures  of  these 
workers  to  these  other  potential 
carcinogens  make  these  data  ^ 

inappropriate  for  use  in  the  quantitative 
assessment  of  o-toluidine's  carcinogenic 
risk  in  human  populations.  A  few 
reports  of  bladder  tumors  in  persons 
exposed  primarily  to  o-toluidine  have 
been  reported,  but  insufficient  follow-up 
time  and  incomplete  data  have 
prevented  the  estabUshment  of  a  dear 
quantitative  association  between  o- 
toluidine  exposure  and  cancer  in 
humans.  For  this  reason,  lARC  considers 
the  data  from  human  studies  inadequate 
to  estabUsh  an  association  between 
exposure  to  o-toluidine  and  cancer 
(lARC  1982b,  as  cited  in  ACGIH  1986/ 
Ex.  1-3,  p.  586). 

O-Toluidine  has  been  determined  to  be 
carcinogenic  in  rats  and  mice  following 
oral  administration.  In  rats,  statistically 
significant  increases  in  subcutaneous 
fibromas,  fibrosarcomas,  and  cancers  of 
the  urinary  bladder  have  been  reported. 
Studies  in  mice  have  resulted  in 
statistically  significant  increases  in 
hemangiosarcomas  and  hepatocellular 
carcinomas. 

The  National  Cancer  Institute  (NCI 
1979c  as  dted  in  ACGIH  1986/Ex.  1-3. 
p.  586)  conducted  long-term 
cardnogenidty  studies  with  o-toluidine 
in  rats  and  mice.  Both  of  these  studies 
were  positive  for  carcinogenicity.  The 
mouse  study  used  groups  of  50  female 
and  50  male  B6C3F1  mice  fed  o-toluidine 
hydrochloride  in  the  diet  at  levels  of 
1000  ppm  or  3000  ppm  for  102  to  103 
weeks.  There  was  no  excess  mortality  in 
the  tested  animals.  At  the  3000-ppm 
dose  level,  there  was  a  statistically 
significant  increase  in 
hemangiosarcomas  at  all  sites  in  males 
and  a  statistically  significant  increase  in 
hepatocellular  carcinomas  and 
adenomas  in  females. 

The  National  Cancer  Institute  also 
conducted  a  two-year  feeding  study 


BEST  COPY  AVAILABLE 


with  50  male  and  50  female  Fischer  344 
rats.  There  was  a  dose-related  trend  in 
mortality  (which  was  not  caused  by 
cancer);  all  the  males  in  the  high-dose 
group  died  by  100  weeks.  However,  the 
females  at  both  dose  levels  were 
observed  to  have  significant  increases  in 
transitional-cell  carcinomas  or 
papillomas  of  the  urinary  bladder,  and 
the  high-dose  females  developed 
fibroadenomas  of  the  mammary  gland. 
The  males  at  both  dose  levels  showed 
significant  increases  in  fibromas  of  the 
subcutaneous  tissue  and  mesotheliomas 
in  multiple  organs  (NCI  1979c  as  cited  in 
ACGIH  1986/Ex.  1-3.  p.  588).  The  high 
mortaUty  in  the  males  complicates  the 
interpretation  of  these  latter  findings. 

Weisburger.  Russfield.  Homburger  et 
al.  (1978/Ex.  1-535)  reported  positive 
findings  for  o-toluidine  in  long-term 
feeding  studies  in  rats  and  mice.  The 
study  in  rats  was  conducted  with  two 
groups  of  25  male  CD  rats  fed  o- 
toluidine  in  the  diet  via  one  of  two 
regimens:  8000  ppm  for  three  months 
and  then  4000  ppm  for  an  additional  15 
months;  or  16,000  ppm  for  three  months 
and  thai  8000  ppm  for  an  additional  15 
months.  Statistically  significant 
increases  in  the  incidence  of 
subcutaneous  fibromas  and 
fibrosarcomas  were  observed  in  both 
dose  groups.  In  addition,  there  was  a 
nonstatisticaUy  significant  increase  in 
the  inddence  of  transitional-cell 
carcinomas  of  the  urinary  bladder  in 
these  animals. 

Weisburger,  Russfield.  Homburger  et 
al.  (1978/Ex.  1-535)  also  reported  the 
results  of  a  long-term  study  in  mice. 
Groups  of  25  males  and  25  female  CD-I 
mice  were  fed  diets  containing  o- 
toluidine  at  two  dose  levels:  16.000  ppm 
for  three  months  and  then  8000  ppm  for 
an  additional  15  months;  or  32,000  ppm 
for  three  months  and  then  8000  ppm  for 
an  additional  15  months.  There  was  a 
statistically  significant  dose-related 
increase  in  the  inddences  of  vascular 
tumors  (hemangiosarcomas  and 
hemangiomas  of  the  abdominal  viscera) 
in  both  sexes  of  treated  mice,  compared 
with  results  in  control  mice. 

Risk  estimate  for  o-toluidine.  Four  of 
these  cardnogenidty  studies  of  o- 
toluidine  have  yielded  suffident  and 
adequate  data  for  quantitative  risk 
estimation:  the  two  NCI  studies  (NQ 
1979c  as  dted  in  ACGIH  19e6/Ex.  1-3. 
p.  586)  and  the  two  Weisburger  et  aL 
(1978/Ex.  1-535)  studies.  OSHA  has 
used  die  NCI  (1979c)  study  in  rats  as  the 
basis  for  its  quantitative  risk  assessment 
because  it  provides  the  most  appropriate 
data.  Table  C15-7  presents  the 
Maximum  Likelihood  Estimates  (MLEs) 
of  excess  deaths  per  1.000  employees 
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pradictod  to  raralt  front  expoaur*  to  o- 
toluldina  nt  tb«  currmt  OSHA  PEL  of  5 


ppm  and  at  dM  proposed  PEL  of  2  ppm. 


These  data  were  calculated  usioR  a 
multistage  model  GLOBAL83. 


TABLE  CI5-7. 


Multiitage  Model  Esciaaces  of  Cancec  Risk 
Aitociaccd  with  Workiaa  Lifatine  Exposurt 
to  o-Toluidine 


MftlJLAU 


Excess  Cancer  Deaths  per  l.OOQ 


Exposure 
Level 


MLE 


UCL 


5  ppn* 
2  ppm^ 


0.137 
0.0S5 


1.6 
0.64 


*  Poraer  OSHA  PEL. 
^  Final  rule  PEL. 

MLB  -  MaxiauB  likelihood  estimate  of  risk. 
UCL  -  Upper-bound  (95-percent)  confidence  limit  on  maximum 
likelihood  estimate  of  risk. 


Table  ClS-7  sIkmvs  an  exoesa  MLB 
estimate  of  risk  of  1.4  per  lOOOO  ivorkers 
exposed  over  their  working  lifetioMS  at 
the  current  PEL  This  risk  would  be 
reduced  to  05  per  lOOOO  exposed 
workers  after  promulgatioa  of  the  final 
rule's  Umit  of  2  ppm.  This  level  of  risk  is 
lower  than  the  levels  OSHA  has 
regulated  for  some  carcinogens,  sudi  as 
ethylene  oxide,  arsenic,  aiud  benzene. 
George  M.  Talley  and  Michael  C 
Carda.  faiduatrial  Hygienists  for  the  Los 
Alamos  National  Laboratory, 
coounented  that  OSHA's  risk 
assessment  does  not  support  a  reduction 
In  the  PEL  for  o-loluidine  (Ex.  9-1086). 

Lawrence  Hecker  of  Abbott 
Laboratories  (Tr.  pp.  0-140)  commented 
that  06HA's  skin  notaUoo  for  o- 
toluidine  is  not  supported  by  the 
available  evidence.  As  described  in 
Sectioa  VLCia  of  the  preamble 
regarding  OSHA's  genersi  policy  for 
establishing  skin  notations  in  this 
rulemaking.  OSHA  has  determined  that 
removal  of  an  existing  skin  notation  Is 
not  warranted  unless  human  data  are 
available  that  demonstrate  the  absence 
of  a  significant  health  risk  from  derma! 
contact  with  the  hazardous  substance  in 


question.  No  such  data  exist  for  o- 
toluidine:  therefore.  OSHA  is  retaining 
the  skin  notation  for  o-toluidine  in  the 
final  rule. 

OSHA  has  concluded  that  further 
reduction  in  the  expoeure  limit  for  o- 
toluidine  would  require  a  detailed 
analysis  of  the  levels  at  which 
significant  risk  is  eliminated.  Both 
because  of  the  scope  of  this  rulemaking 
and  because  there  were  few  comments 
on  this  issue.  OSHA  has  not  directed  iU 
limited  resouross  to  oooduct  a  detailed 
analysis  of  this  issue  st  this  time. 
Accordingly.  OSHA  has  concluded  that 
it  is  appropriate  to  retain  both  the 
existing  5-ppm  PEL  and  the  skin 
notation  for  o-toluidine  in  this 
proceeding.  OSHA  is  not  making  any 
final  determination  on  either  the  general 

Clicy  issue  or  what  its  conclusion  might 
in  a  single-substance  rulemaking 
involving  extensive  public  comment  and 
detailed  analysis. 
P-TOLUIDINE 

CA&  10»-«»-Oe  OMinical  Fonnula: 

CHiCat.NI^ 
H.&NO.1400 

OSHA  had  no  former  PEL  for  p- 
toluidine.  OSHA  proposed  establishing 


a  2-ppm  PEL.  with  a  skin  notation,  and 
these  limits  are  established  in  the  final 
rule.  The  ACGIH  considers  this 
substance  a  suspected  human 
carcinogen  and  has  given  it  a 
classification  of  A2  (ACGIH  198e/Ex.  1- 
3).  p-Toluidine  is  a  white  solid. 

One  study  investigates  the 
carcinogenic  potential  of  lifetime 
exposure  to  p-toluidine  in  experimental 
animals  (Weisburger.  Russfleld. 
Homburger  et  aL  1078/Ex.  1-535).  Male 
and  female  mice  were  exposed  to  p- 
toluidine  in  the  diet  for  s  total  of  18 
months.  During  the  first  six  months  of 
the  experiment,  mice  were  expoeed  to 
1000  or  2000  mg  p-toluidine/kg  diet  As  a 
result  of  the  weight  loss  that  occurred  in 
mice  exposed  to  the  2000  mg/kg  diet 
dose,  the  concentrsboiu  of  p-toluidine 
were  reduced  to  500  and  1000  mg/kg  diet 
during  the  last  12  months  of  exposure. 
The  rate  of  food  consumption  by  the 
animals  was  not  reported  and  was 
assumed  to  be  3  g/day.  Thus,  the 
average  doses  of  p-toluidine  received 
during  the  IS-month  exposure  were 
calculated  to  be  80  and  100  mg/kg  body 
weight  per  day  (Weisburger,  Russfleld. 
Hombuiger  et  aL  lOTB/Ex.  1-535). 


For  both  the  low  and  high  dietary 
doses  of  p-toluidine,  a  significant 
increase  in  the  incidence  of  hepatomas 
was  observed.  The  incidence  of  tumors 
in  the  control  80.  and  160  mg/kg/day 
groups  were  3/38. 10/38.  and  12/35, 
respectively.  The  same  study 
(Weisburger.  Russfleld,  Homburger  et  al. 
1978/Ex.  1-535)  showed  negative  resulta 
in  male  rats  exposed  to  two  doses  of  p- 
toluidine  in  the  diet  fm  18  months  (1000- 
and  2000-mg/kg  diet). 


Risk  estimate  for  p-toluidine.  To 
assess  the  quantitative  risk  of  p- 
toluidine's  carcinogenicity.  O^iA  used 
the  Weisburger  et  aL  (1978/Ex.  1-535) 
data  which,  despite  some  limitations 
(e.g..  changes  in  dose  levels  during  the 
experiment  and  the  absence  of  data 
concerning  the  amount  of  food  animals 
consumed  during  the  exposure  period), 
were  considered  adequate  for  risk 
assessment  purposes. 


The  maximum  likelihood  estimates 
(MLE)  of  excess  cancers  per  14100 
workers  over  an  occupational  lifetime 
and  the  9S-percent  upper-bound 
estimates  were  obtained  by  using  a 
linearized  multistage  model 
(GLOBAL83).  These  values  are 
summarized  in  Table  C15-8.  This  table 
shows  the  number  of  cancer  deaths 
potentially  associated  with  working 
lifetime  exposure  to  20, 5,  or  2  ppm  p- 
toluidine. 


TABLE  C15-8. 


Multistage  Model  Estimates  of  Cancer  Risk 
Associated  with  Working  Lifetime  Exposure 
to  p-Toluidine 


Exposure 
Level 


Excess  Cancer  Deaths  per  1.000  Workers 
MLB  UCL 


2  ppm^ 
5  ppm 
20  ppm 


12 
29 

112 


19 
46 

172 


^  Proposed  OSHA  PEL. 

MLE  >  Maximum  likelihood  estimate  of  risk. 
UCL  «  Upper-bound  (95-percent)  confidence  limit  on  maximum 
likelihood  estimate  of  risk. 


OSHA  concludes,  as  Table  C1&-8 
shows,  that  workers  exposed  to  p- 
toluidine,  which  was  formerly  not 
regulated  by  OSHA.  are  at  significant 
risk  of  development  hepatomas;  an 
effect  that  the  Agency  considers  a 
material  impairment  of  health.  For 
example,  the  MLE  at  20  ppm  is  112 
excess  cancer  deaths  per  1,000  workers 
exposed  over  a  working  lifetime. 
Promulgating  a  PEL  of  2  ppm  will 
substantially  reduce  this  significant  risk. 
According  to  this  scenario,  a  OO-percent 
reduction  in  excess  cancer  deaths  will 
be  achieved  by  establishing  the  2-ppm 
limit.  The  risks  existing  at  the  former 
uncontrolled  level  are  clearly 
significant  NIOSH  (Ex.  8-47.  Table  N6B) 
judged  the  evidence  on  p-toluidine 
sufficient  to  warrant  a  separate  6(b) 


rulemaking.  OSHA  is  establishing  an  8- 
hour  TWA  limit  of  2  ppm  for  p-toluidine 
in  the  final  rule:  a  skin  notation  is 
included  to  protect  against  percutaneous 
absorption  of  this  substance. 

VINYL  BRCWfflDE 

CAS:  S83-00-2;  Chemical  Fonnula:  CiHiBr 
H.S.  No.  1025 

OSHA  had  no  former  PEL  for  vinyl 
bromide.  Based  on  the  ACGIH 
recommendation,  OSHA  proposed  a  5- 
ppm  TWA  PEL:  this  limit  is  established 
in  the  final  rule.  NIOSH  has  no  REL  for 
vinyl  bromide.  The  ACGIH  places  vinyl 
bromide  on  its  A2  list  of  industrial 
substances  suspected  of  having 
carcinogenic  potential  in  humans.  Vinyl 
bromide  is  a  colorless  gas  with  a 
characteristic  odor  and  is  used  as  an 


intermediate  in  organic  synthesis  and  in 
the  manufacture  of  polymers, 
copolymers,  and  flame  retardants.  Its 
principal  use  is  as  a  flame  retardant 

Henschler  ami  Hoos  (1962/Ex.  1-818) 
believe  that  vinyl  bromide  undergoes 
the  same  mechanism  of 
biotransformation  as  its  structural 
analog,  vinyl  chliwide,  a  recognized 
human  carcinogen  that  has  been 
regulated  by  OSHA  in  a  section  6(b) 
rulemaking.  The  microsomal  oxidation 
of  vinyl  bromide  leads  to  epoxide 
formation,  which  results,  in  turn,  in  the 
formation  of  a  reactive  intermediate. 
This  intermediate  has  that  potential  to 
form  covalent  bonds  with  ONA  to 
produce  a  mutagenic  response.  Vinyl 
bromide  has  been  reported  to  be 
mutagenic  in  SaJmoneJIa  typhiaturium 


iL 


f^JiA ' 


/  Vol  5C  Na  11  /  Thawday.  Januaiy  19,  MM  /  Rule*  and  Raguhttem 


and  tndmcanUa  (lARC  l«78a/Bic.  1- 
112S:  NI06H/06HA  1978/Bx.  1-1119). 

No  apklMniolotioal  ttudiM  hav*  bean 
ooodoctad  oa  po^ilatioiu  axpoaad  to 
vinyl  brooiida.  Bmya.  Busajr.  Dorato, 
and  Bwtaatt  (IMZ/Bx.  1-M4)  laportad  a 
positlva  cardnotnik  ratponaa  in  an 
inhalation  study  of  rats  axpoaad  to  vinyl 
bromida  vapor,  this  study  Is  important 
bacausa  inhalation  is  a  mmix  moda  of 
oocupatioaal  axpoaura.  Hm  rasults  of 
tha  Van  Duuran  (1977/Bx.  1-284)  study 
wars  aquivocal  (daacribad  balow),  in 


that  famala  Swlaa  albino  mioa  wata 
axpoaad  danaally  or  by  subcutanaous 
infaction  aitbar  to  vinyl  bromida  in 
acatooa  or  to  polyraerixad  vinyl  bromida 
in  an  aqoaoas  latax  sohitioii. 

Banya  at  aL  (IMS/Bx.  1-M4)  axpoaad 
mala  and  fismala  Spragua4)awlay  rats  to 
a  0.7.  St.  247.  or  U3S  ppm  vinyl  bromida 
bg  inhalation  for  six  boon  daUy.  Hva 
days  par  waak.  for  two  yaars.  Tha 
inddanca  of  angioaarcomas.  primarily  of 
tha  livar,  was  found  to  ba  statistically 
significant  in  all  doaa  groupa  testad 


axoapt  controia.  It  should  ba  notad  ttiat 
a  cloaaly  ralatad  chamical  analog,  vinyl 
chlorida,  also  caosas  livar  angioaarcoma 
in  humans  and  animals.  Tha  combined 
inddenoes  of  hepatic  angiosarcomas  fai 
tha  treated  mala  and  female  rats  were  1/ 
288, 17/2«a  88/2«a  122/24a  and  84/240 
for  their  re^Mctive  doee  levds.  One 
female  rat  in  tha  control  poup 
developed  an  hepatic  angiosarcoma. 
TaMa  C15-0  summarizes  die  incidence 
of  angiosarcoma  in  control  and  treated 
rats. 


TABLE  C15-9.   Incld«nc«  of  Angiotarcoaas  in  Control 

and  Vinyl-BcoBida-Bxposed  Kact 


M^lSSL 


Gcoup 


Bxpoauca   No.    No.  with 
lavtl     of     angio- 
(ppa)   aniaals  saccona 


remains 


No.   No.  vith 
of     anglo- 
aniaals  saccoaa 


I   Control 

144 

0 

■  — ■  . 

144 

1 

~ 

2     10 

120 

7 

<0.025 

120 

10 

<0.01 

3     50 

120 

36 

<0.001 

120 

50 

<0.001 

4    250 

120 

61 

<0.001 

120 

61 

<0.001 

S    1250 

120 

43 

<0.001 

120 

41 

<0.001 

Soucca:   Banya.  Busay.  Dorato.  and  Bertean  (1982/Bx.  1-244) 


Van  Duuran  (1077/Bx.  1-284)  iiMactad 
a  group  of  female  ICX/Ha  Swiss  mica 
once  weakly  for  48  weeks  with  0l06  ml 
of  commerical  polymaiised  vinyl 
bromide  aqueous  latex  suspension:  the 
animals  were  observed  for  420  days. 
Nineteen  of  tha  SO  mice  developed 
sarcomas  at  the  site  of  in|ection. 
Animals  in  a  positive  control  ffoap  that 
had  been  injected  with  b-propriolactcne 
(OJ  mgjM  ml  trioctanoin)  devrioped  18 
sarcomas  and  three  squamous  cell 
carcinomas  (in  30  mice).  No  tumors 
developed  in  untreated  controls  or  in 
controls  iniected  with  trioctanoin.  an 
organic  solvent,  alone  (Van  Duuran 
1977/Bx.  1-284). 

in  another  iniectlon  study  by  the  same 
author,  a  group  of  female  IRC/Ha  Swiss 
mica  were  treated  with  25  mg  vinyl 


bromide  per  animal  in  OlOS  ml 
trioctanoin  once  weddy  for  48  wed(S. 
Hie  mice  were  obearved  for  420  dajrs. 
One  control  poop  was  given  a  weddy 
infection  of  trioctanoin  alone  and  the 
other  control  ptmp  was  untreated.  No 
local  tumors  were  seen  in  aiw  of  the  test 
groups,  althoorii  pathological 
examination  of  the  animals  appears  to 
have  been  tocompleta  (Van  Duuran 
1977/Bx.  1-484). 

Application  of  vinyl  bromide  to  tha 
sUn  of  female  ICR/Ha  Swiss  mioa  at  a 
doee  of  15  mg  per  animal  administered 
in  ai  ml  of  acetone  three  times  weekly 
for  420  days  reeulted  in  no  tumors. 
When  this  sobtion  was  applied  once 
and  was  followed  by  an  application  of 
phorbol  myristyl  acetate  (PMA)  three 
times  weddy,  one  of  30  mice  developed 


a  sUn  papilloma  at  412  days,  one  contnd 
treated  witti  FMA  developed  a  tumor 
alter  44  days,  and  no  untreated  controls 
developed  tumors  (Van  Duuren  1977/Bx. 
1-284). 

In  another  dermal  study,  a  dose  of  0.1 
ml  of  polymeriied  vinyl  bromide  in  an 
aqueous  latex  suspension  was  applied 
three  times  weekly  to  the  skin  of  female 
ICR/Ha  Swiss  mice  for  420  days.  No 
sUn  tumors  developed.  When  this 
solution  was  applied  once,  followed  by 
an  application  erf  FMA  three  times 
weekly,  one  of  30  mice  developed  a  sldn 
tumor  at  175  days.  No  untreated  controls 
developed  sldn  tumors  (Van  Duuren 
1977 /Ex.  1-284). 

RtMk  MtimatB  for  vinyl  bromide.  The 
Benya  at  aL  (19B2/Bx.  1-244)  study  was 
a  wall-dasignad  aJMl  -conducted  study 
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that  yielded  sufficient  infonnation  for 
quantitative  risk  estimation.  The  route 
of  administration  used  in  the  study, 
inhalation,  is  directly  applicable  to 
occupational  exposure,  and  the 
incidence  of  hepatic  angiosarcoma  was 
significant  Angiosarcoma  is  a  rare  and 
malignant  neoplasm  that  has  a  very  low 
background  incidence  in  animals  and 
humans.  Therefore,  its  appearance  in  the 
exposed  rats  supports  the  premise  that 
vinyl  bromide  is  potentially 
carcinogenic  in  humans.  Also,  it  is  the 
same  tumor  that  is  associated  with  the 
exposure  of  workers  and  animals  to 
vinyl  chloride,  a  recognized  human 
carcinogen  and  a  compound  whose 
structure  is  similar  to  that  of  vinyl 
bromide. 

To  estimate  excess  cancer  risk  over 
background  incidence  for  a  chemical, 
experimental  data  (experimental  doses 
and  corresponding  responses)  are  used 
to  define  various  parameters  of  an 
assumed  response  model.  At  low  doses, 
the  slope  of  diis  dose-response  curve  is 
referred  to  as  qi.  The  95-percent  upper- 
bound  confidence  limit  for  this  slope  is 
referred  to  as  q/  or  the  chemical's 
potency,  qi  and  qi*  are  then  used  to 
determine  the  respective  maximum 
likelihood  estimate  (MLE)  of  risk  and 
the  95-percent  iq)per-bound  confidence 
limit  (UO.)  on  risk  associated  with  a 
given  lifetime  occupational  exposure.  A 
nonthreshold,  linearized  multistage 
model  (GLOBAL83)  was  chosen  to 
estimate  the  risk  potentially  associated 
with  exposure  to  vinyl  bromide  because 
the  scientific  rationale  for  this  model  is 
biologically  the  most  plausible. 


Additionally,  the  choice  of  a 
nonthreshold  model  is  consistent  with 
current  methodologies  when  positive 
mutagenicity  data  are  available 
(Guidelines  for  Carcinogenic  Risk 
Assessment,  EPA  ig64d). 

Since  both  male  and  female  rats 
responded  equally  to  vinyl  bromide 
treatment,  data  from  the  two  groups 
were  combined  by  calculating  the 
geometric  means  of  the  risk  estimates 
derived  from  the  male  and  female 
response  data  (Anderson  1983/Ex.  1- 
1009).  The  high-dose  data  for  each  test 
group  were  dropped,  since  their 
inclusion  makes  the  dose-response 
curve  nonmonotonic  and  precludes 
proper  fitting  of  the  linearized 
multistage  risk  model  (EPA  1984d). 

Since  cancer  risk  modeling  assumes 
lifetime  exposure,  adjustments  were 
made  to  fit  the  animsd  data  to  this 
criterion.  The  adjustments  made  for  the 
data  in  the  Benya  et  al.  (19e2/Ex.  1-244) 
study  were:  multiplying  dose  by  %  to 
adjust  for  days  of  exposure  per  week 
and  by  %4  to  adjust  for  hours  of 
exposure  per  day.  These  adjusted  doses 
were  then  changed  to  human  equivalent 
doses. 

Three  hypothetical  occupational 
exposure  limits,  5  ppm,  20  ppm,  and  250 
ppm.  were  used  to  calculate  the 
max'*"'""  likelihood  estimates  of  risk  of 
developing  angiosarcoma  of  the  liver. 
Five  ppm  has  been  the  ACGIH  limit 
since  1978.  Twenty  ppm  was  chosen  as 
an  intermediate  e)q[x>sure  level  and  250 
ppm  was  the  ACGIH  TLV  before  the 
ACGIH  reduced  it  in  197a  These 
occupational  dose  levels  were  also 


adjusted  for  lifetime  exposure.  The 
adjustments  made  were:  multiplying 
dose  by  *h  to  adjust  for  days  worked  per 
week,  by  '%a  to  adjust  for  vacation 
time,  by  %4  to  adjust  for  hours  of 
exposure  per  day,  and  by  *%o  to  adjust 
for  woric  years  per  lifetime. 

Because  inhalation  is  the  primary 
route  of  exposure  to  vinyl  bromide  in 
occupational  settings,  the  occupational 
dose  was  calculated  assuming  that  air 
intake  in  humans  is  20  m'  per  24-hour 
day  (Anderson  1983/Ex.  1-1009).  The 
fraction  of  vinyl  bromide  absorbed  was 
assumed  to  be  100  percent  because  no 
absorption  rate  data  were  available  for 
vinyl  bromide.  Because  the  log  p  (lipid 
solubility)  value  for  vinyl  bromide  (1.52) 
is  similar  to  that  for  vinyl  chloride  (1.38). 
OSHA  assumed  that  the  absorption 
rates  of  these  two  compounds  would 
also  be  similar.  The  absorption  rate  for 
vinyl  chloride  used  in  risk  estimations  is 
assumed  to  be  100  percent  (HUB  1988). 

The  MLE  shown  in  Table  C15-10  for 
an  occupational  exposure  to  250  ppm  of 
vinyl  bromide  is  870  excess  deaths  per 
1.000  workers.  According  to  the 
linearized  multistage  risk  model  870  of 
1,000  workers  exp<Med  over  their 
woricing  lifetimes  to  vinyl  bromide  at 
250  ppm  are  at  risk  of  developing 
angiosarcoma.  The  Ml£  for  an 
occupational  exposure  to  5  ppm  of  vinyl 
bromide  is  04M:  this  indicates  that  at 
the  proposed  PEL.  40  workers  per  1.001 
exposed  to  this  substance  over  their 
occupational  lifetimes  are  at  risk  of 
developing  angiosarcoma. 
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TABU  CIS-10.  Mult i stag*  Modal  eatiaatcs  of  Cancar  Riak 

Associated  with  Lifatina  Expoaura  to 
Vinyl  Broaida 
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Expoaura 
Laval 


Excaaa  Cancar  Daatha  par  1,000  Workara 
MLE«  OCLA 


5  ppa^ 

20  ppa^ 

250  ppB<l 


40 
870 


48 
180 
930 


^  Geometric  aaan  of  nale  and  faaala  rata, 
b  Final  rule  PEL. 
c  Interaadiata  exposure  level, 
d  ACGIH  limit  before  1978. 
MLE  «  Maximum  likelihood  estimate  of  risk. 

UCL  «  95'-percent  upper ^confidence  limit  on  maximum  likelihood 
eatimata  on  riak. 


NIOSH  (Ex.  8-«7.  Tabk  MSB)  bcIicvM 
that  the  limit  for  vinyl  bromide  should 
be  determined  in  a  ^  section  e(b) 
rulemaking.  The  International  Chemical 
Workers  Union  (Tr-  P-  216)  and  the 
Workers  Institute  for  Safety  and  Health 
(Ex.  lie)  were  both  of  the  opinion  that 
the  residual  cancer  risk  remaining  at  the 
proposed  6-ppm  PEL  is  excessive,  and 
that  a  further  reduction  in  the  PEL  is 
warranted.  OSHA  agrees  with  these 
commenters  that  siyaificant  risk  has  not 
been  eliminated  at  the  5-ppm  level 
However,  at  explained  In  Section  III  of 
this  presmble,  the  broad  icope  of  this 
rulemaking  prevented  the  Agency  from 
making  detailed  analyses  of  risk  and 
feasibility  for  alternative  PBLs.  As 
priorities  indicate  and  resources  permit 
in  the  future,  OSHA  may  consider  the 
need  for  a  further  reduction  in  the  PEL 
for  vinyl  bromide. 

Table  C15-10  shows  that  workers 
exposed  to  this  substance,  which  was 
fonnerly  not  regulated  by  OSHA.  are 
dearly  at  significant  risk  of  developing 
hepatic  angiosarcomas,  the  same  rare 
type  of  tumor  associated  with  exposure 
to  vinyl  chloride,  a  structurally  similar  * 
substance.  OSHA  detennined  in  its  prior 
rulemaking  oo  vinyl  chloride  that  this 


disease  constitutes  a  material 
impairment  of  health  and  functional 
capacity.  Promulgating  a  PEL  of  5  ppm 
will  not  eliminate  this  significant  risk, 
because,  as  Table  C15-10  shows,  the 
MLE  estimate  of  residual  risk  at  5  ppm  is 
40  excess  deaths  per  1.000  exposed 
workers.  Thus,  residual  risk  at  5  nun  is 
clearly  significant  At  the  present  time. 
OSHA  concludes  that  establishing  a  PEL 
of  S  ppm  TWA  will  substantially  reduce 
the  significant  risk  of  cancer  potentially 
associated  with  ejqposore  at  the 
uncontrolled  levels  formerly  permitted 
in  the  absence  (rf  an  OSHA  limit  for  this 
substance. 
VINYL  CYCLOHEXENB  DIOXIDB 

CA&  108-87-6;  Chemical  Formula:  CtHuOk 
li&Nal4a6 

OSHA  bed  no  former  PEL  for  vinyl 
cydohexene  dioxide  (VCD).  OSHA 
proposed  establishing  a  lO^ipm  TWA 
PEL  with  a  skin  notatioo.  for  VCD.  and 
this  limit  is  established  in  die  final  rule. 
NIOSH  (Ex.  S-47.  Table  NSA)  agrees 
that  this  limit  is  appropriate  and  notes 
its  determination  that  VCD  is  a  potential 
human  carcinogen.  The  ACGIH 
classifies  VCD  as  a  suspected  human 
carcinogen  (A2).  Vinyl  cydcriiexene 


dioxide  is  a  odloriess  liquid  used  as  a 
chemical  intermediate  umI  as  a 
monomer  in  the  manufacture  of 
polyglycols  containing  unreacted  epoxy 
groups  (Hine.  Rows.  White.  Darmer,  and 
Youngblood  lOSl/Ex.  1-070).  It  is  also 
used  as  s  reactive  diluent  for  other 
diepoxides  and  certain  epoxy  resins 
(lARC  197B). 

Turdil  Bonatti.  Qtti  et  al.  (IQOl/Ex. 
1-282)  assayed  the  mutagenicity  of  VCD 
and  several  other  epoxides  using  die 
TAlOO  strain  of  S.  typhimurium  and  V79 
f*<"*—  hamster  cells:  these  authors 
also  investigated  the  alkylating 
properties  of  these  chemicals.  VCD 
tested  positive  in  both  the  & 
tyjMwurium  test  (point  mutation)  and 
die  V70  Chinese  hamster  cell  test  (both 
point  mutation  and  chromosome 
aberration),  and  had  an  intermediate 
alkylating  capadty  relative  to  other 
epoxide  compounds  tested. 

There  are  no  data  concerning  the 
adverse  health  effecta  of  VCD  in 
humans.  There  are  no  reporta  as  a  result 
of  industrial  experience  that  reveal 
cardttogenic  effecte  in  woricers  caused 
by  VCD  vxposan  (ACGIH  lOOO/Ex.  1- 
3). 


Four  studies  have  reported  the 
development  of  slcin  tiunors  in  mice 
exposed  dermally  to  VCD  (Hendry, 
Homer,  and  Rose  195l/Ex.  1-250:  Kotin 
and  Falk  ig63/Ex.  1-287:  Weil,  Condra, 
Haun.  and  Streigel  ig63/Ex.  1-257;  and 
Van  Duuren,  Nelson.  Orris,  Palmes,  and 
Schmitt  1963/Ex.  1-288).  The  study  of 
Van  Duuren  et  al.  (1963/Ex.  1-288) 
included  controls  and  is  thus 
particularly  well  suited  for  an 
evaluation  of  VCD's  carcinogenic 
potential. 

These  authors  painted  30  male  Swiss 
ICR/Ha  mice  with  0.1  ml  of  a  10-percent 
solution  of  VCD  in  benzene  three  times 
per  week  (approximately  100  mg  of 
solution  per  application).  Two  negative 
controls  were  used;  one  set  of  150  mice 
was  treated  with  benzene  alone  and 
another  set  of  207  mice  was  not  treated 
witii  anytiiing.  Fourteen  of  the  30  VCD- 
treated  mice  developed  skin  tumors 
after  an  undefined  length  of  time  (mean 
survival  time  was  326  days).  The 
incidences  of  skin  tumors  in  the  controls 
were  ll/lSO  and  13/207  for  the  benzene- 
treated  and  untreated  mice, 
respectively.  The  incidence  of  skin 
tumors  in  the  VCD-treated  mice  was 
significantiy  greater  than  the  incidence 
observed  in  either  of  the  controls  (Van 
Duuren,  Nelson.  Orris,  Palmes,  and 
Schmitt  1963/Ex.  1-288). 

The  study  of  Van  Duuren  et  al.  (1963/ 
Ex.  1-288)  demonstrates  the 
carcinogenidty  of  VCD  in  experimental 
animals.  OSHA  considered  the 
possibility  of  conducting  a  quantitative 
risk  assessment  for  VCD,  and  the 
Agency  conduded  that  the  dose- 
response  data  in  this  study  are 
unsuitable  for  quantitative  risk 
assessment  purposes  because  the  VCD 
was  administered  in  a  solution  of 
benzene,  which  is  itself  regulated  as  a 
carcinogen  and  classified  as  such  by 
several  authorities  (lARC.  NTP.  NIOSH. 
and  ACGIH).  Even  tiiough  the  Van 
Duuren  et  al.  (1963/Ex.  1-288)  shidy 
included  a  control  for  the  independent 
carcinogenic  effects  of  benzene,  the 
possibility  of  a  synergistic  or  additive 
effect  of  benzene  on  VCD  cannot  be 
completely  ruled  out. 

Vinyl  cydohexene  dioxide  has  been 
shown  to  be  carcinogenic  by  dermal 
application  in  mice,  and  four  studies 
have  confirmed  these  effects.  Based  on 

these  animal  studies  showing  VCD's 


carcinogenicity,  OSHA  concludes  that 
exposed  employees  are  at  significant 
risk  of  cancer  potentially  associated 
with  exposure  to  VCD  at  the 
uncontrolled  levels  formerly  permitted 
by  the  absence  of  an  OSHA  limit  The 
Agency  considers  this  effect  a  material 
impairment  of  health.  No  comments, 
other  than  NIOSH* s.  were  received 
pertaining  to  VCD.  The  Agency 
concludes  that  promulgation  of  a  10-ppm 
8-hour-TWA  PEL.  with  a  skin  notation, 
will  substantially  reduce  the  significant 
occupational  risk  confronting  VCD- 
exposed  employees. 

Conclusions  for  This  Group  of 
Substances 

The  Supreme  Court  in  I.U.D.  v.  A.P.I. 
[supra,  the  Benzene  decision)  gave 
OSHA  directions  as  to  its  decisional 
process;  that  case  involved  a 
carcinogen.  OSHA  is  using  the  Supreme 
Court's  guidance  within  the  context  of 
this  present  broader  rulemaking.  OSHA 
is  also  using  the  approach  it  has  taken  in 
the  regulation  of  arsenic,  benzene,  EtO, 
asbestos,  and  formaldehyde;  this 
approach  has  been  upheld  in  the  Courts 
of  Appeals  (see  the  introduction  to  this 
section).  In  the  current  rulemaking, 
OSHA  has  considered  or  performed 
quantitative  risk  assessments  for  each  of 
die  17  chemicals  discussed  in  this 
section;  when  less  detailed  dose- 
response  data  were  available,  OSHA 
performed  qualitative  appraisals  of  the 
significance  of  the  risk.  "The  risk 
assessments  follow  the  approach  OSHA 
has  used  in  prior  rulemakings  for 
carcinogens,  a  process  that  has 
repeatedly  been  upheld  by  the  courts. 
The  risk  assessment  review  process  in 
this  broader  rulemaking  has  necessarily 
been  more  limited  than  is  the  case  for 
single-substance  rulemakings. 

OSHA  conducted  its  significant  risk 
analyses  using  the  principles  suggested 
by  the  Supreme  Court  and  adopted  in  its 
carcinogen  rulemakings  subsequent  to 
I.U.D.  V.  A.P.I.  OSHA  has  established 
new  or  revised  exposure  limits  based  on 
these  analyses  when  they  demonstrated 
that  significant  risk  existed  at  the  former 
PEL. 

In  some  cases,  it  was  not  possible  for 
OSHA  to  conduct  quantitative  estimates 
of  cancer  risk  at  the  level  of  detail  the 
Agency  has  formerly  used.  In  these 
cases,  OSHA  believes  that  it  has 


adequately  justified  the  limits 
established  in  the  final  rule;  without  this 
latitude,  the  Agency  would  indeed  be  in 
the  "mathematical  straitjacket"  alluded 
to  by  the  Court  in  the  Benzene  decision. 

In  sum,  where  OSHA  has  concluded 
that  there  was  sufficient  evidence  of 
potential  carcinogenicity  to  meet  the 
Agency's  legal  requirements,  the  Agency 
has  established  an  exposure  level  based 
on  the  potential  risk  of  occupational 
cancer.  OSHA  detemined  in  several 
prior  rulemakings  that  this  disease 
constitutes  a  material  impairment  of 
health  and  functional  capacity.  In  the 
future,  depending  on  priorities  and 
resources,  OSHA  *vill  further  review  the 
data  to  determine  whether  a  second- 
stage  rulemaking  based  on 
carcinogenicity  is  appropriate  for  some 
of  the  chemicals  where  a  significant 
cancer  risk  appears  to  remain  at  the 
limits  promulgated  today.  ^ 

Overall,  OSHA  believes  its  analyses 
of  the  new  or  revised  limits  for 
carcinogenic  chemicals  meet  the 
Agency's  legal  requirements. 
Accordingly,  OSHA  condudes  that 
these  limits  «vill  lead  to  substantial 
reductions  in  the  significant  risk 
currentiy  confronting  woricers  exposed 
to  these  substances. 

16.  Substances  for  Which  Current 
ACGIH  TLVs  Are  Less  Stringent  Than 
Existing  OSHA  PELs 

Introduction 

As  discussed  in  Section  rV.D  of  this 
preamble,  OSHA  used  eidier  tiie  ACGIH 
or  NIOSH  limits  as  a  starting  point  in 
this  rulemaking.  There  are  14  substances 
for  which  the  ACGIH  has  increased  i**^ 
recommended  TLVs  since  the  time  that 
OSHA  adopted  the  1968  TLVs  under  the 
authority  of  section  6(a)  of  Uie  Act 
These  substances  are  listed  in  Table 
C16-1,  along  with  their  former, 
proposed,  and  final  rule  PELs,  CAS 
numbers,  and  HS  numbers.  Evaluating 
the  protectiveness  and  appropriateness 
of  exposure  limits  that  are  less  stringent 
than  their  former  Z-table  limits 
represents  a  special  case  in  this 
rulemaking.  OSHA  has  previously 
stated  (see  50  FR  51120,  December  13. 
1985)  the  principles  to  be  followed 
before  the  Agency  raises  an  exposure 
limit  This  issue  is  discussed  below. 
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TABLE  C1$-l.    SdbsUiiCM  for  Miidi  tlit  ACGIM's  Litrits  mrt  Hifhtr  Tlxtn  th«  f^nmr  OStM  fCLs 


H.S.  Nuabtr/ 


CAS  NO.   ^urrtnt  PEL 


ACGIN  IL¥« 


I0i3  CMplwr  (tyntlwtic) 


1101  Copptr  fuM 
(«s  Cll) 

1126  ).1-0ichlorocttMn« 

1179  FluoriM 

1197  HtxactilorottlMot 


1284  Nicktl  c«rteny1 
(«s  Hi) 


1347  RhodtM  («S  Ml). 
MU1  fmt  «nd 
Insoluble  Mits 

134S  Rttodiw  Us  IHi). 
soloblt  s«Us 


76-22-2  2  mtM*  TIM 


75-34-3  100  MB  TIM 


7712-41-4  O.lppMTUA 


•7-72-1 


200  ppi  TUA 
2S0  ppn  STEL 


1  ppi  TUA. 
Skin 


1  p^  TUA 

2  KM  STEL 

10  ppm  TUA 


13463-39-3  0.001  ppn  TUA  9.05  ppa  TUA 


7440-16-6  0.1  ag/    TUA 


I  ag/n    TUA 


f  iMi  aiit  PEL* 


2  ppK  TUA  2  mtM*  fUA 
( 12  agAi^  TUA) 

9 

3  ppa  srCL 
(18  mq/t?) 


7440-SC-8         0.1  agAi''  TUA  0.2  ag/a-*  nM  0.1  agV  TVM 


lOOppa  OM 
0.1  ppa  TUA 

1  ppmTUA. 
Skin 

0.001  pfM  TUA 


0.1  ag/a    TUA 


7440-16-6         0.001  ag/a    TUA         0.01  ag/a    TUA  0.001  ag/a    TIM 
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TABU  Cl«-I.    Substances  for  UhtcA  the  ACGIM's  Liaits  Uere  Higher  Than  the  Tonwr  OSHA  PCLs 


M.S.  mmter/ 
CtMiical 


CAS  NO.        Current  PEL 


1352  Silica,  amorphous- 

diatonaceous  earth 
(containing  less 
than  1  percent 
crystalline  silica) 

1353  Silica,  amorphous- 

precipitate  and  gel 


6885S-S4-9 


1362  Silver  (as  Ag).       7440-22-4 
aeUl  dust  and  fuae 


1386  Tetraethyl  lead 
(as  Pb) 

1388  Tetramethyl  lead 
(as  Pb) 


1419  Uranium  (as  U). 

sol ub 1 e'  compounds 


AC6IH  TLV»* 


Final  Rule  PEL" 


20appcf  TUA 
{6»q/m) 


10  ag/ni  TUA      6  ag^i  TUA 


None    20  mppcf  TUA 
(6  mg/a  ) 


O.OI  ag/a  TUA 


10  ag/m^  TUA      6  mgAi^  TUA 


0. 1  aq/m    TUA     0.01  ag/a^  TUA 


78-00-2    0.075  ag/a"*  TUA,     0.1  ag/m  TUA.     0.075  ag/a  TUA. 


Skin 


Skin 


Skin 


3  3  3 

75-74-1    0.075  ag/a  TUA,     0.15  mg/m  TUA.    0.075  mg/a  TUA. 


Skin 


7440-61-1    0.05  ag/m  TUA 


Skin 


0.2  mg.m''  TWA 
0.6  mg/m  STEL 


Skin 


0.05  mg/m  TUA 


•   OSHA's  TUA  limits  are  for  8-hour  exposures;  its  STELs  are  for  15  minutes  unless  otherwise 
specified;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

*«  The  ACGIH  TUA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15-minute  limits  not  to  be  exceeded 
more  than  4  times  per  day  Mith  a  minimum  of  60  minutes  between  successive  STEL  exposures;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

HLUHO  COM  «S10-«-C 


UMI 
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In  1978.  OSHA  issued  a  cotton  dust 
•landsrd:  this  standard  did  not  go  into 
effect  in  any  of  the  nontextile  industries. 
However,  although  the  new  standard's 
PEL  for  cotton  dust  did  not  apply  in 
these  segments,  the  cotton  dust  limit  on 
Table  Z-1  continued  to  apply  to  them.  In 
1963.  OSHA  determined  that  it  would 
better  effectuate  the  purposes  of  the  Act 
to  exclude  the  knitting  and  other 
nontextile  industries  from  coverage  by 
the  Z-table  limit  for  cotton  dust.  In 
revoking  the  Z-table  limit.  OSHA  stated: 

When  it  (the  Agency)  proposes  to  eliminate 
a  class  (of  operations  or  industry  sectors) 
from  either  a  e(a)  or  6(b)  standard  on  health 
grounds,  the  evidence  must  sfTirmatively 
indical*  that  significant  risk  is  unlikely  to 
exist  for  that  class  at  exposures  likely  to  exist 
after  the  standard  has  been  eliminated  *  *  * 
OSHA  must  l>e  able  to  support  with 
subslaniidi  evidence  any  change  it  is 
ptopounding  (SO  FR  51120  el  seq .  December 
13. 10851. 

Accordingly,  the  Agency  must  be  able 
to  show  that  exposed  workers  will  not 
be  placed  at  increased  risk  of  the  health 
effects  at  issue  even  after  the  limit  in 
question  has  been  raised  or  revoked.  In 
conformance  with  this  Interpretation. 
OSHA  has  carefully  examined  the  bases 
underlying  the  adoption  of  increased 
exposure  limits  by  the  ACCIH.  After 
reviewing  the  available  data  for  these 
sulMtances.  OSHA  has  made  a 
determination  that  adequate  evidence 
does  not  exist  to  increase  the 
permissible  exposure  limits  for  any  of 
the^e  substances.  For  the  14  substances 
in  this  group.  OSFiA  finds  that  the 
available  toxicological  data  are 
insufficient  to  meet  the  increased 
burden  of  proof  appropriate  when  the 
raising  of  an  exposure  limit  is  under 
consideration,  i^or  these  substances. 
OSHA  is  therefore  not  revising  its  PELs 
at  this  time. 

The  following  discussion  summarises 
OSHA's  analyses  and  findings  for  each 
of  the  14  substances  in  this  group. 

CAMPHOR  (SYNTIIFnC) 

CAS:  7ft-22-2:  Chemical  Fomula:  CmHmO 
M.S.  No  1063 

in  the  NPRM  (53  FR  21029).  OSHA 
inadvertently  indicated  that  its  current 
limit  for  synthetic  camphor  is  2  ppm  as 
an  8-hour  TWA;  however,  the  limit 
previously  listed  in  29  CFR  1910.100a 
Table  Z-1  (which  Is  shown  on  Table  Z- 
1-A  of  this  final  rule)  was  2  mg/m*.  or 
approximately  0.3  ppm.  The  ACCIH 
TLVs  for  camphor  are  a  2-ppm  (12-mg/ 
m')  TWA  with  a  3-ppm  (1S-mg/m*) 
STKL  This  misrepresentation  of  the 
Agency's  existing  limit  made  the  ACCIH 
limits  appear  more  protective  by 
comparison,  and  thus  OSHA 
erroneously  proposed  lo  revise  the  PEL 


upward,  an  action  that  would  constitute 
a  relaxing  of  the  current  2-mg/m"  TWA 
PEL  Consequently.  OSHA  has 
reconsidered  its  discussion  of  the 
evidence  on  synthetic  camphor.  In  the 
Tinal  rule,  OSHA  is  retaining  its  2-mg/m* 
(0.3-ppm)  TWA  PEL:  NIOSH's  comments 
(Ex.  8-47)  on  the  proposal  support  this 
decision.  Synthetic  camphor  is  a 
colorless  or  white  crystalline  substance 
with  an  aromatic  odor. 

Synthetic  camphor  is  known  to  cause 
severe  injuries  in  animals  exposed  for 
prolonged  periods  by  inhalation  to  a 
level  of  6  mg/m'.  Exposure  may  cause 
convulsions,  congestion,  changes  in  the 

Sastrointestinal  tract,  and  damage  to  the 
idneys  and  brain  (Flury  and  Zemik 
1931  b/Ex.  1-996).  Animal  bioassays 
showed  that  camphor  was  not 
carcinogenic  in  rats  injected 
subcutaneously:  however,  when  the 
cancer  promoter,  croton  oil.  was 
concurrently  applied  to  the  skin  of  mice, 
2  of  110  treated  mice  developed 
carcinomas  (GrafTi.  Vlamynck,  Hoffman, 
and  Schultz  1953/Ex.  l-«03). 

In  humans,  there  are  reports  of 
industrial  exposure  to  camphor  that 
resulted  in  coma,  dyspnea,  and 
headache:  one  fatality  from  inhalation  of 
the  vapor  has  been  noted  (Flury  and 
Zemik  1931b/Ex.  1-996). 

The  basis  for  ACCIH  adopting  the  2- 
ppm  TLV-TWA  and  3-ppm  TLV-STEL  is 
a  report  by  Cronka,  Bobkoski,  Tomchick 
and  Rakow  (19eO/Ex.  1-1043),  which 
evaluated  airborne  exposures  and  the 
health  status  of  six  employees  in  a 
synthetic-camphor-processing  plant.  The 
authors  reported  that  exposure  for  up  to 
10  months  did  not  produce  eye  or  nasal 
irritation  if  concentrations  of  camphor 
were  maintained  at  or  below  2  ppm.  The 
investigators  recommended  that  the 
former  TLV  of  2  mg/m*  be  revised  to  2 
ppm  (12  mg/m*). 

The  health  status  of  the  six  employees 
was  determined  before  the  plant 
installed  local  ventilation  and  improved 
handling  procedures:  at  that  time, 
camphor  concentrations  ranged  from  24 
to  43  mg/m*.  Four  of  the  six  employees 
examined  showed  inflammation  of  the 
nose  and  throat,  and  one  reported 
having  occasional  numbness  in  the 
fingers.  After  process  improvements 
were  installed,  only  two  of  the 
employees  were  still  working  in  the 
camphor-processing  area:  the  remaining 
four  had  been  away  from  direct  contact 
with  camphor. 

OSHA  concludes  that  the  results  of 
this  study  provide  an  inadequate  basis 
for  increasing  the  2-mg/m*  PEL  to  12 
mg/m*  (2  ppm).  The  small  number  of 
employees  examined  by  Cronka  et  al. 
(igee/Ex.  1-1043)  and  the  lack  of 
comprehensive  medical  examinations 


after  exposures  declined  to  2  ppm 
provide  no  assurance  that  long-term 
exposure  to  i  ppm  is  not  associated  with 
adverse  health  effects.  In  addition,  the 
animal  study  conducted  by  Flury  and 
Zemik  (193lb/Ex.  1-996)  demonstrated 
severe  effects  in  animals  exposed  for 
prolonged  periods  to  a  level  one-half 
that  found  in  the  plant  studied  by 
Cronka  et  al.  (19e9/Ex.  1-1043). 
Therefore.  OSHA  concludes  that 
establishing  the  2-ppm  (12-mg/m*)  limit 
is  unwarranted,  and  the  Agency  is 
retaining  its  2-mg/m*  (0.3-ppm)  limit  for 
synthetic  camphor  in  the  final  rule.  No 
comments,  other  than  those  made  by 
NIOSH,  were  submitted  to  the  record. 
COPPER  (FUME) 

CAS:  7440-50-8;  Chemical  Formula:  Cn 
H.S.  No.  1101 

The  current  OSHA  limit  for  copper 
fume  is  0.1  mg/m*  as  an  8-hour  TWA. 
Since  OSHA  adopted  this  limit  in  1971. 
the  ACCIH  has  increased  the 
recommended  TLV  to  0.2  mg/m*  as  an  8- 
hour  TWA.  The  ACGIH's  previously 
recommended  TLV  of  0.1  mg/m'  was 
based  on  a  personal  communication 
(Whitman  1957  and  1962.  as  cited  in 
ACCIH  19e6/Ex.  1-3.  p.  146)  that 
reported  that  the  taste  perception  of 
welders  was  altered  when  they  were 
exposed  to  copper  fiune  at  levels 
ranging  from  1  to  3  mg/m*  for  short 
periods  but  that  exposure  to  from  OXtZ  to 
0.4  mg/m*  did  not  cause  such  complaints 
(ACCIH  19e6/Ex.  1-13).  At  the  time,  the 
ACCIH  judged  the  0.1-mg/m*TLV  to  be 
"sufficiently  low  to  provide  freedom 
from  irritation  from  the  fume  by  a 
reasonable  margin"  (ACCIH  19e6/Ex.  1- 
13).  NIOSH  (Ex.  8-47,  Table  Nl)  concurs 
that  OSHA's  0.1 = mg/m*  Hmit  is 
appropriate.  Copper  is  a  reddish-colored 
metal. 

In  1972.  the  ACCIH  received  a 
personal  communication  from  a  member 
of  the  U.K.  Industrial  Hygiene  Unit.  Her 
Majesty's  Factory  Inspectorate  (Luxon 
1972,  as  cited  in  ACCIH  igse/Ex.  1-3.  p. 
146)  reporting  that  employees  exposed 
to  copper  fume  at  levels  up  to  0.4  mg/m* 
during  welding  and  copper  metal 
refining  operations  experienced  no  ill 
effects  from  exposure.  Based  on  this 
additional  evidence,  the  ACCIH 
increased  its  TLV  for  copper  fume  to  0.2 
mg/m*  in  1975. 

Commenters  to  the  docket  urged 
OSHA  to  revise  the  PEL  for  copper  fume 
to  the  ACCIH  limit.  BP  America  (Ex.  8- 
57:  Tr.  pp.  9-126  to  9-127)  argued  that 
the  Agency  should  increase  its  PEL  even 
though  the  only  basis  for  doing  so  was  a 
personal  communication  to  the  ACCIH 
TLV  Committee.  In  response  to  these 
commenters.  OSHA  reiterates  the 


Fedaral  Roglstar  /  Vol  54.  No.  12  /  'nmrsday.  Jannaiy  19.  1969  /  Rules  and  Regnlations 


position  described  in  the  introduction  to 
this  section  (Ia,  that  die  Agency  must 
demonstrate  that  exposed  woAers  wiD 
not  be  placed  at  increased  risk  even 
after  the  limit  has  been  raised).  Because 
the  personal  communication  on  which 
the  ACCIH  has  based  its  increased  limit 
cannot  be  examined  to  determine 
information  of  diis  type.  09iA  cannot 
consider  raising  the  Ihnit  at  diis  time. 
OSHA  concludes  diat  the  evidence 
dted  by  the  ACGIH  [tBMfVx.  1-3)  in 
support  of  the  increase  in  its  TLV-TWA 
for  copper  fume  is  not  sufficient  to 
support  an  increase  in  OSHA's  PEL  for 
this  substance.  OSHA  reasons  that  the 
ACGIH's  action  was  based  largely  on  a 
personal  communication,  which  makes 
it  impossible  for  the  Agency  to  evaluate 
the  evidence  appropriately. 
1.1-DICHLOROBTHANB 

CAS:  7y-M-*i  Chemical  Fomula:  ChtCHCk 
HJLNalUS 

The  current  OSHA  limit  for  1.1- 
dichloroethane,  which  is  a  hepatotoxin. 
is  100  ppn  TWA.  The  ACGIH  TLV- 
TWA  is  200  ppm.  widi  a  2S0-|ipai  STEL 
NIOSH  has  no  REL  for  diis  substance. 
The  previous  ACGIH  TLV  of  100  ppm 
was  based  on  the  observation  that  1.1- 
dichlorethane  has  an  acute  toxicity 
approximately  half  that  of  carbmi 
tetrachloride  and  a  chronic  toxicity 
somewhat  less  than  that  of  carbon 
tetrachloride  (for  which  a  TLV  of  10  ppm 
had  been  set).  In  1973.  the  ACGIH 
adopted  the  higher  20O-ppm  TLV  based 
on  unpuUished  data  from  the  Dow 
Chemical  Company  (AIHA 1971.  as  dted 
in  ACGIH  1986/Ex.  1-3.  p.  184)  showing 
that  rats,  rabbits,  guinea  pigs,  and  dogs 
exhibited  no  gross  m  microscopic  organ 
pathology  after  exposure  to  500  or  1000 
ppm  of  1,1-dichloroethane  for  six 
months.  The  ACGIH  dted  no  human 
data  in  support  of  its  increase  in  the 
TLV.  NIOSH  (Ex.  8-47.  Table  Nl) 
concurs  that  OSHA's  100-ppm  8-hour 
TWA  is  appropriate.  OSHA  received  no 
other  comments  on  1,1-dichloroethane. 

Because  no  human  toxidty  data  are 
available  for  1,1-dichloroethane  and 
because  the  Dow  data  are  unpublished 
and  thus  not  avaUable  for  scrutiny. 
OSHA  condudes  that  the  evidence  for 
this  substance  is  insuffident  to  warrant 
increasing  the  PEL  at  diis  time. 
FLUORINE 

CAS:  77B2rA\~4i  Chemical  Fonnala:  F 
H.S.Nall7l 

OSHA's  current  PEL  for  fluorine  is  0.1 
ppm:  NIOSH  has  no  REL  for  fluorine.  In 
1973.  the  ACGIH  revised  its  TLV  to  1 
ppm  and,  subsequent  to  that  change, 
adopted  a  TLV-STEL  of  2  ppm.  OSH\ 
proposed  these  ACGM  limits  of  1  ppm 
TWA  and  2  ppm  8TEL;  however,  the 


final  rule  retains  die  Agency's  existing 
0.1-ppm  TWA  limit  Fluorine  is  a  pale 
yeUow  gas  widi  a  pungent  irritating 
odor. 

The  ACGIH's  previous  O-l^ipm  TLV. 
which  was  adopted  by  091A  in  1971. 
was  based  on  a  30-day  inhalation  study 
in  rats  and  dogs  (Stokinger  1940b,  as 
dted  in  ACGIH  198e/Ex.  1-3,  p.  274)  in 
which  no  consistent  pulmonary,  renal  or 
blood  efiiects  were  observed  following 
exposure  to  0.5  ppm.  The  ACGIH 
believed  diat  a  TLV  of  ai  ppm  would 
"provide  a  woridng  environment  of 
probable  safety  from  the  effects  of  Ft" 
(ACGIH  lOee/Ex.  1-13).  Subsequendy, 
the  ACGIH  reviewed  a  seven-year  study 
(Lyon  1962/Ex.  1-639)  of  61  workers 
exposed  to  fluorine  concentrations  'far 
in  excess  of  ai  nun"  (ACGIH  igSB/Ex. 
1-3,  p.  2Z74).whidi  reported  a  lack  of 
significant  medical  findings.  This 
evidence,  along  with  more  recent  animal 
evidence  pCeplinger  and  Suisaa  1968/Ex. 
1-342)  suggesting  that  animals  were  not 
as  sensitive  to  fluorine  as  was  reported 
by  Stokinger  (1948b,  as  dted  in  ACGIH 
ig86/Ex.  1-3,  p.  274).  led  die  ACGM  to 
increase  its  TLV  to  1  ppm.  The  STEL  of  2 
ppm  was  siqiported  by  a  study  (Ricca 
1970/Ex.  1-357)  in  which  human 
volunteers  repeatedly  exposed  to  10 
ppm  reported  only  sUght-irritation. 

NIOSH  (Ex.  8-47,  Table  N2)  submitted 
extensive  comments  to  the  record 
criticizing  the  ACGIH's  reasoning  in 
raising  die  limit  for  fluorine.  NIOSH 
conduded: 

(T]hera  is  bo  data  existing  to  support 
raising  the  limit  The  Lyon  (1982/Ex.  1-639) 
study  is  severely  limited  and  a  review  of  the 
actual  pqier  indicates  [that]  it  has  far  less 
value  than  reported  in  the  ACGIH 
documentatioiL  AD  the  animal  data  is.  in  fact 
consistent  with  tl>e  original  exposure  data  on 
wbidi  the  0.1-ppm  level  was  based  (Ex.  6-47. 
p.  3). 

OSHA  agrees  with  NIOSH  and  has 
determined  that  it  is  not  appropriate,  as 
had  originally  been  proposed  by  the 
Agency,  to  increase  the  limit  for  fluorine 
at  this  time.  OSHA  condudes  that  the 
human  and  wnimnl  evidence  is 
inadequate  to  support  an  increase  in  the 
8-hour  TWA  for  this  substance  from  0.1 
ppm  to  1  ppm.  OSHA  is  therefore 
retaining  its  PEL  of  0.1  ppm  as  an  6-hour 
TWA. 
HEXACHUmOETHANE 

CAS:  S7-72-1:  Chemical  Formula:  COiCai 
RS.  No.  1197 

OSHA's  current  PEL  for 
hexachloroethane  is  a  1-ppm  TWA.  with 
a  skin  notation,  which  was  adopted 
from  die  1968  ACGIH  TLV.  The  NIOSH 
REL  for  this  substance  is  the  lowest 
feasible  level  based  on 
hexachloroethane's  potential 


cardnogenicity.  Hexachloroedmie  is  a 
nonflammable  white  solid. 

The  basis  for  the  1-ppm  TLV  was  to 
prevent  die  "serious  injury  potential  to 
several  organ  systems"  shown  by 
animal  studies  (ACGIH  ige6/Ex.  1-3.  p. 
301).  Subsequendy.  the  ACGIH  revised 
its  TLV  upward  to  10  ppm  based,  in  part 
on  a  study  by  Weeks,  Angerhofer. 
Bishop  et  al  (1978/Ex.  1-400)  diat 
reported  no  adverse  effects  among 
several  animal  species  exposed  daily  to 
15-  or  48-ppm  oonoentrations  of 
hexachloroethane.  The  ACGIH  also 
dted  an  NCI  stiidy  (NQ  ig78b/Ex.  1- 
949),  in  which  "extremely  heavy  dosages 
.  .  .  administered  continuously  for  a 
long  period  of  time"  resulted  in  the 
develcqmient  of  hepatocellular  tumors  in 
mice  but  not  in  rats.  The  10-ppm  TLV 
was  further  supported  by  a  personal 
conununication  of  a  TLV  C(Nnmittee 
member  «vho  reported  thatno  ill  effects 
occurred  among  workers  "who  handled 
the  material  with  few  precautiaos'' 
during  WorM  War  0  (ACGIH  igoS/Ex. 
1-3,  p.  301).  No  eiqiMWure  data  were 
supplied  to  su|q>ort  this  personal 
communication. 

In  1978.  t^lOSH  reviewed  the  results 
of  an  I4a  (1978b/Ex.  1-940)  bioassay  in 
which  hexachloroethane  was 
administered  by  gavage  to  mice  and 
rats.  Both  male  and  female  mice 
exhibited  an  excess  inddence  of 
hepatocellular  carcinoma,  but  rats  did 
not  NCI  conduded  that  early  mortaUty 
may  have  obscured  detection  of  a 
carcinogenic  effed  in  rats  (NQ  1978b/ 
Ex.  1-049).  Toxic  kidney  damage  was 
also  found  in  mice  and  rats  treated  with 
hexaddoroethane.  Based  on  diis 
evidence,  NIOSH  [Chloroethanes: 
Review  of  Toxicity,  Current  Intelligence 
Bulletin  27,  NIOSH  1978r]  has 
recommended  that  exposure  to 
hexachloroethane  be  maintained  at  the 
lowest  detectable  level 

Several  partidpants  (Exs.  3-678, 118. 
144.  and  194;  Tr.  pp.  9-149,  9-218J 
commented  on  hexachloroethane.  The 
New  Jersey  Department  of  Healdi  (Ex. 
144)  discussed  the  use  of  ERA's  IRIS 
system  to  determine  limits  (OSHA's 
discussion  of  this  approach  is  presented 
in  Section  VIA  of  diis  preamble).  The 
Workers  Institute  of  Safety  and  Healdi 
(WISH)  (Ex.  118:  Tr.  p.  0-218)  and  die 
AFL-aO  (Ex.  194)  stated  diat  die 
ACGIH's  increase  in  die  limit  for 
hexachloroethane  reflects  an 
inappropriate  use  of  safety  fadors: 
WISH  was  also  of  the  opinion  that 
OSHA  should  have  performed  a 
quantitative  risk  assessment  for 
hexachloroediane.  In  response  to  WISH, 
OSHA  notes:  (1)  That  the  Agency  is  no. 
following  the  ACGIH's  move  to  a  higher 
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limit  for  haxachloroethane:  and  (2)  that 
OSHA  performed  risk  ■UMMnents  only 
for  thoM  tubstancet  claMlfied  In  the 
carcinogen  Motion  of  this  preamble. 

Lawrence  Hecker.  Corporate  Director 
of  Industrial  Hygiene  and  Toxicology  for 
Abbott  Laboratories  (Ex.  S-«78:  Tr.  p.  9- 
1149)  stated  that  the  skin  notation 
should  not  be  retained  for 
hexachloroethane  because  this  material 
is  not  systematically  toxic  via  dermal 
absorption.  Howraver,  in  accordance 
with  the  Agency's  policy  on  skin 
notations  (sac  Section  V1.C.18  of  this 
preamble).  OSHA  is  retaining  a  skin 
notation  for  hexachloroethane  In  the 
final  rule. 

OSHA  concludes  that  the  evidence 
relied  on  by  the  ACGIH  Is  not  adequate 
to  support  raising  the  PEL  at  this  time. 
The  human  evidence  cited  by  the 
ACGIH  is  anecdotal  and  lacks  the 
exposure  data  necessary  to  permit 
OSHA  to  assess  whether  significant  risk 
Is  abaant  (and  likely  to  remain  so)  at  the 
10-ppm  exposure  level.  In  addition, 
OSHA  Is  concerned,  as  is  N10SH  (Ex.  8- 
47.  Table  NOA).  about  the  development 
of  tumors  In  hexachloroethane-exposed 
mice  demonsU^tad  in  the  NCI  (1978b/ 
Ex.  1-949)  study.  OSHA  therefore 
retains  its  PEL  of  1  ppm  TWA.  with  a 
rkln  notalioa.  and  concludes  that 
increasing  the  PEL  for  hexachloroethane 
%vould  increase  the  significant  risk  of 
cancer  potentially  associated  with 
exposure  to  this  substance. 
NICKEL  CARBONYL 

CAS:  13463-38-3:  Chemlul  PormuU:  Ni(CO)4 
H.S.  No.  1284 

The  currant  OSHA  PEL  and  the 
NIOSH  recommended  limit  for  nickel 
tarbonyl  Is  aOOl  ppm  TWA.  as  Ni. 
Nickel  carbonyl  Is  a  gaseous  compound 
at  ordinary  pressure  or  a  colorless, 
highly  volatile  liquid,  with  a  musty  odor. 
In  1970.  the  ACGIH  increased  its  TLV 
for  nickel  carbonyl  from  0.001  to  0.06 
ppm.  The  ACGIH's  former  0.001 -ppm 
TLV  was  based  primarily  on  the  high 
incidence  of  nasal  and  lung  cancer 
among  workers  exposed  to  nickel 
carbonyl  during  work  in  nickel  raflnery 
operations.  In  sddition.  the  ACGIH  cited 
evidence  (Sunderman.  West,  and 
KIncaid  1989/Ex.  1-384)  that  rats 
exposed  to  nickel  carbonyl  developed 
lung  tumors  that  metastasized  to  the 
kidneys.  At  the  time,  the  ACCIH  (1988/ 
Ex.  1-13)  noted  that  these  tumors  were 
not  of  s  type  generally  associated  with 
exposure  to  environmental  agents. 

In  its  1970  documentation  for  the  0.06- 
ppm  TLV  for  nickel  carbonyl.  the 
ACGIH  cited  the  work  of  Doll.  Morgan, 
and  Speizer  (1970/Ex.  1-821).  who 
evaluated  the  exposures  of  nickel 
refinery  workers  In  whom  cancers  had 
been  found.  Doll  and  associates  (1970/ 


Ex.  1-821)  found  that  there  had  been  no 
exposures  to  nickel  carbonyl  in  the 
facility,  and  this  finding  led  the  ACGIH 
to  conclude  that  nickel  carbonyl  was  not 
the  causative  agent  of  the  cancers 
reported  smong  the  refinery  workers  in 
the  earlier  stu<£es  it  had  relied  on  to  set 
the  aooi-ppm  TLV.  A  report.that  no 
excess  nasal  or  lung  tiunors  had 
occurred  among  workers  exposed  over  s 
SO-year  period  in  a  nickel  refinery  in 
Wales  (Renzoni.  personal 
communication.  1075.  as  cited  in 
Documentation  of  the  Threshold  Limit 
Value*  for  Subetances  in  Workroom 
Air,  3rd  ed..  ACGIH  1970)  appeared  to 
the  ACHIH  to  'X)rroborate  Doll  at  aL's 
(1970/Ex.  1-821)  results.  The  ACGIH 
concluded  that  the  TLV  for  nickel 
carbonyl  should  be  raised  based  on  the 
acute,  systemic  effects  of  this  substance, 
and  that  carcinogenicity  was  not  an 
appropriate  basis  for  limit-setting 
(ACGIH  1970).  In  the  1906 
Documentation  for  the  0.05-ppm  TLV 
for  nickel  carbonyl.  the  ACGIH  (Ex.  1-3) 
concluded  that,  "although  the  evidence 
that  nickel  carbonyl  is  carcinogenic  to 
humans  is  inconclusive,  this 
recommended  TLV  (i.e..  one  sat  at  0.06 
ppm)  is  also  adequate  to  minimize  any 
potential  carcinogenic  effects"  (ACGM 
igoe/Ex.  1-3.  p.  424). 

OSHA  received  comments  on  nickel 
carbonyl  from  NIOSH  (Ex.  0-47.  Table 
NOA)  and  from  Inco  United  States.  Inc. 
and  Inco  Limited  (Exs.  3-015  and  187). 
Inco  urged  OSHA  to  adiust  the  PEL  for 
nickel  carbonyl  to  0.05  ppm  and  also 
stated  that  the  limit  for  this  substance 
should  not  be  enforced  until  an 
adequate  sampling  and  analytical 
method  has  been  developed.  On  this 
Issue  of  the  health  basis  for  an  increase 
In  the  PEL  OSHA  notes  that  Inco.  like 
the  ACGIH  (198e/Ex.  1-3).  believes  that 
it  is  sppropriate  to  increase  this  limit  on 
the  sole  basis  of  results  of  negative 
epidemiological  studies  and  s  personal 
communication  attesting  to  the  absence 
of  a  "significant  positive  association 
with  risk"  in  a  Welsh  refinery.  However. 
BS  described  in  the  Introduction  to  this 
section,  OSHA  must  meet  a  more 
stringent  test  before  raising  s  limit  In 
addition,  the  Interpretation  of  negative 
studies  in  humans  is  complicated  by  a 
host  of  factors  (see  Section  VI. A  of  this 
preamble). 

As  to  Inco's  second  point  OSHA 
notes  that  it  has  an  in-house  sampling 
and  analytical  method  for  nickel 
carbonyl  that  is  available  from  the 
Agency  on  request.  In  addition,  the  limit 
for  nickel  carbonyl  at  issue  is  the  limit 
that  was  assigned  to  this  substance  in 
1971.  at  the  time  the  Agency  was 
established.  OSHA  is  not  required  to 
perform  feasibility  analyses  on  its 
existing  limits,  and  the  A^ncy  is 


unaware  of  any  unusual  compliance 
difficulties  with  this  substance. 

NIOSH  (Ex.  8^7.  Table  NOA)  concurs 
that  retention  of  OSHA's  limit  is 
appropriate  because  NIOSH  regards 
nickel  carbonyl  as  a  potential 
occupational  carcinogen.  Thus,  OSHA 
finds  the  evidence  discussed  by  the 
ACGIH  insufficient  to  warrant  an 
increase  in  the  limit  some  of  this 
evidence  is  in  the  form  of  a  personal 
communication.  The  Agency  concludes 
that  increasiitg  the  limit  for  this 
substance  would  increase  the  significant 
risk  for  exposed  workers.  In  the  final 
rule,  OSHA  is  therefore  retaining  the 
existing  PEL  for  nickel  carbonyl  of  0.001 
ppm  as  an  8-hour  TWA. 

RHODIUM  COMPOUNDS  (METAL  FUME: 
SOLUBLE  AND  INSOLUBLE  SALTS) 

CAS:  7440-16-6:  Chemical  Formula:  Rh 
H.S.  No.  1347: 1340 

The  current  OSHA  PEL  for  rhodium 
metal  fume  and  insoluble  salts  is  0.1  mg/ 
m*as  Rh;  the  current  PEL  for  soluble 
rhodium  compounds  is  0.0(n  mg/m'  as 
Rh.  Rhodium  is  a  silvery  white,  hard, 
ductile,  and  malleable  metal.  The 
ACGIH  recommends  a  1-aig/m*TLV  for 
rhodium  metal  and  insoluble  salts  and  a 
aoi-mg/m*TLV  for  soluble  rhodium 
salts.  The  current  OSHA  PELs  for 
rhodium  compounds  (i.e..  the  1908 
ACGIH  TLVs)  were  based  on  the  then- 
existing  TLVs  for  platinum  because  of 
concern  that  exposure  to  rhodium  might 
be  associated  with  respiratory 
sensitization  effects.  This  concern  was 
prevalent  because  rhodium  belongs  to 
the  platinum  family  of  metals  and 
because  the  toxicologic  data  on  rhodium 
'that  were  formeriy  available  were 
"meager"  (ACGIH  lOOO/Ex.  1-13). 

The  ACGIH's  decision  to  increase  the 
TLVs  for  rhodium  compounds  was 
based  primarily  on  a  personal 
communication  to  the  TLV  Committee 
(Johnson.  Matthey  and  Co..  Ltd.  igoib, 
as  cited  in  ACGIH  1986/Ex.  1-3,  p.  512). 
This  communication  indicated  that  in  a 
major  precious  metals  refinery, 
"procedures  which  were  abandoned  for 
the  refining  of  platinum  because  of 
cases  of  sensitization  have  been  carried 
out  for  a  year  with  analogous  rhodium 
compounds  without  any  problems" 
(ACGIH  lOOe/Ex.  1-3.  p.  512).  In 
addition,  the  ACGIH  noted  that  none  of 
the  substances  in  the  phtinum  group 
was  known  to  produce  respiratory 
effects  similar  to  those  of  platinum.  The 
ACGIH  reported  that  rhodium  exhibited 
"slight"  carcinogenic  activity  in  mice 
(ACGIH  198e/Ex.  1-3).  After  considering 
all  of  this  evidence,  the  ACGIH  judged 
the  previolus  TLVs  to  be  inappropriate 
and  increased  them  tenfold. 

NIOSH  (Ex.  8-47.  Table  Nl)  concurs 
that  OSHA  should  retain  its  PELs  for 


these  substances.  No  other  comments  on 
rhodium  were  received.  OSHA 
concludes  that  the  evidence  adduced  by 
the  ACGIH  is  not  sufficient  to  meet  the 
standard  of  proof  the  Agency  must 
achieve  before  it  can  raise  an  exposure 
limit  This  conclusion  is  based  on  that 
fact  that  the  ACGIH  relied  heavily  on  a 
personal  communication  when  making 
its  decision,  and  no  exposura  or  other 
data  are  available  to  support  the 
ACGIH's  action.  Thus  OSHA  is  unable 
to  adequately  evaluate  the  toxicologic 
evidence  pertaining  to  the  rhodium 
compounds  and  retains  the  existing 
PELs  for  iliodium  metal  fiune  and 
insoluble  salU  (ai  mg/m'  TWA)  and 
rhodium  soluble  salts  (0.001  mg/m* 
TWA). 

SDJCA.  AMORPHOUS— DIATOMACEOUS 
EARTH 

CAS:  6885S-M-9;  Chemical  Formula:  SiOi 
H.S.  Na  1352 

OSHA's  current  limit  for  amorphous 
silica  is  20  mppcf.  whidi  is  equivalent  to 
6  mg/m*  TWA  (ACGIH  1964).  measured 
as  total  dust  The  ACGDi  has 
established  a  limit  for  this  dust 
(measured  as  total  dust)  of  10  mg/m*  (8- 
hour  TLV-TWA).  Amorphous  silica 
(diatomaceous  earth)  is  composed  of  the 
skeletons  of  prehistoric  plants  known  as 
diatoms.  These  skeletons  are  largely 
noncrystalline,  although  diatomaceous 
earth  can  contain  varying  amounts  of 
crystalline  quartz,  which  has  led,  in  the 
opinion  of  the  ACGIH  (lOSO/Ex.  1-3,  p. 
520),  to  conflicting  results  in  studies  of 
the  pulmonary  effects  of  exposure  to 
this  coloriess  to  gray,  odoriess  powder. 

Cooper  and  Cralley  (19S8-Ex.  1-1145) 
reported  "doubtful"  linear-nodular 
changes  in  the  lungs  of  woiiiers  exposed 
only  to  amorphous  (noncrystalline) 
silica  for  five  years  or  more.  Other 
studies  (VigUani  and  Mottura  1948/Ex. 
1-534:  Gardner  1942,  as  cited  in  ACGIH 
198e/Ex,  1-3.  p.  520)  either  found  mild 
silicosis  only  or  no  evidence  of  serious 
lung  pathology  in  diatomite  workers. 
Kovalevich  (1957.  as  cited  in  ACGIH 
ig86/Ex.  1-3.  p.  520)  reported  silicosis  in 
diatomite  workers,  but  intratracheal 
instillation  of  diatomaceous  earth  dust 
in  animals  caused  evidence  of  fibrosis 
(Gardner  1942.  as  dted  in  ACGIH  1986/ 
Ex.  1-3,  p.  520)  and  silicosis  (Kovalevich 
1957.  as  cited  in  ACGIH  igOO/Ex.  1-3,  p. 
520).  Another  study  (Tebbens  and  Beard 
1957/Ex.  1-531)  exposed  guinea  pigs  to 
this  substance  at  an  average 
concentration  of  80  mg/m*  for  37  to  50 
weeks  and  found  both  accumulations  of 
dust-laden  macrophages  and  alveolar 
epithelialization  but  no  fibrosis. 

In  setting  its  limit  for  diatomaceous 
earth,  the  ACGIH  (19ee/Ex.  1-3.  p.  520) 
assumed  that  this  substance  itself  is 


either  "weakly  fibrogenic  or 
nonfibrogenic,"  and  thus  that  those 
studies  discussed  above  that  report 
adverse  pulmonary  effects  actually      * 
involved  exposure  to  diatomaceous 
earth  having  an  unmeasured  but 
significant  crystalline  quartz  content 
Based  on  this  reasoning,  the  ACGIH 
considers  amorphous  silica 
(diatomaceous  earth)  to  have  low 
biological  activity. 

OSHA  received  few  comments  on  its 
proposal  to  retain  the  6-mg/m*  PEL  for 
diatomaceous  earth.  The  Synthetic 
Amorphous  ^ca  and  Silicates  Industry 
Assodatimi  (SASSI)  (Ex.  l-«30) 
requested  that  OSHA  revise  its  eiitry  for 
"silica,  amorphous,  diatomaceous  earth" 
to  "silica,  crystalline,  diatomaceous 
earth"  to  reflect  the  fact  that 
diatomaceous  earth  firequently  contains 
crystalline  silica.  OSHA  intends  the  PEL 
for  crystalline  quartz  of  0.1  mg/m*  to 
apply  to  diatomaceous  earth  containing 
more  than  1  percent  crystalline  silica. 
For  clarification.  OSHA  has  added  the 
designation  "containing  less  than  1 
percent  crystalline  silica"  to  the  entry 
for  diatomaceous  earth  on  Table  Z-l-A 
of  the  final  rule,  for  which  the  6-mg/m* 
limit  is  applicable. 

SASSI  also  suggested  that  the 
crystalline  silica  PEL  apply  to  any 
silicates  containing  more  than  0.1 
percent  rather  than  1  percent 
crystalline  silica  because  of  recent 
concerns  regarding  the  potential 
carcinogenicity  of  silica.  As  discussed  in 
the  section  on  crystalline  silica  (see 
Section  VLCO),  OSHA  has  not  made  a 
final  determination  on  the 
carcinogenicity  of  silica;  therefore,  at 
this  time.  OSHA  will  apply  the  limits  for 
silicates  to  those  materials  containing 
less  than  1  percent  silica. 

NIOSH  (Ex.  8-47)  concurred  with  the 
6-mg/m*  "TWA  PEL  for  diatomaceous 
earth,  provided  the  silica  content  does 
not  exceed  1  percent  Chevron 
Corporation  (Ex.  3-896)  also  agreed  with 
OSHA's  proposal  Both  Chevron  (Ex.  3- 
896)  and  SASSI  (Ex.  3-630)  agreed  that 
the  former  mppdf  limit  should  be  revised 
to  a  limit  expressed  as  mg/m*.  since  the 
use  of  mppcf  units  is  outdated. 

OSHA  is  retaining  an  8-hour  TWA  of 
6  mg/m*  (equivalent  to  20  mppcf)  for  this 
form  of  silica.  OSHA  finds  that  the 
health  evidence  for  this  substance  is  not 
sufficiently  persuasive  to  permit  an 
increase  in  the  limit  at  the  present  time. 
The  Agency  is  revising  the  imits  in 
which  its  permissible  exposure  limit  for 
diatomaceous  earth  is  expressed;  this 
change  is  being  made  to  facilitate  the 
accurate  monitoring  of  employee 
exposures  and  does  not  represent  a 
change  in  the  value  of  the  limit 


SQJCA.  AMORPHOUS.  PRECfPITATED 
AND  (XL 

CAS:  None:  Chemical  Formula:  SiOt 
H.&  No.  1353 

OSHA  currently  has  a  limit  of  20 
mppcf  (which  is  equivalent  to  a  limit  of  6 
mg/m^  for  amorphous  silica.  The 
ACGIH  recommends  a  TLV-TWA  of  10 
mg/m*  measured  as  total  dust 
containing  less  than  1  percent  quartz. 
OSHA  is  retaining  the  current  PEL  in  the 
final  rule  but  is  expressing  this  limit  in 
milligrams  per  cubic  meter  NIOSH  (Ex. 
8-47,  Table  Nl)  concurs  ivith  the 
Agency's  decision.  There  are  numerous 
methods  of  producing  precipitated  silica: 
those  that  apply  heat  to  siliceous 
products  produce  airborne  dusts  that  are 
less  toxic  than  quartz  dust  because  the 
particles  are  generally  sheathed  in  a 
molecular  layer  of  amorphous  silica 
(ACGIH  1986/Ex.  1-3.  p.  521). 

Studies  of  laboratory  animals  have 
shown  no  fibrosis  after  intratracheal 
and  intraperitoneal  injection  of 
precipitated  silica  or  silica  gel 
(Klosterkotter  1954/Ex.  1-1156; 
Klosterkotter  1958/Ex.  1-1039).  Schepers 
and  colleagues  reported  in  1957  diat  rats 
exposed  for  one  year  and  guinea  pigs 
and  rabbits  exposed  for  two  years  to  a 
concentration  of  126  mg/m* of 
precipitated  amorphous  silica  displayed 
no  pulmonary  fibrosis;  the  effects  of 
exposure  were  limited  to  macrophage 
accumulations  and  mUd  proliferation  of 
reticulin  fibers  (Schepers.  Durkan. 
Delahant  et  al  1957/Ex.  1-755). 

In  a  study  of  human  exposures  to 
precipitated  amorphous  silica,  Wilson 
and  associates  reported  no  ill  effects  in 
165  woricers  exposed  for  an  average  of. 
8.6  years  (Wilson.  Stevens,  Lovejoy  et 
al.  igsl/Ex.  1-1177). 

The  ACGIH  considers  the  precipitated 
and  gel  forms  of  amorphous  silica  to 
have  low  biological  activity,  based  on 
the  evidence  discussed  above.  PPG 
Industries  (Ex.  3-1158)  commented  that 
an  unpublished  NIOSH  study  (Groth, 
Kommineni,  Stettler  et  al.  1979.  as  cited 
by  H£.  Stokinger  in  Patty's  Industrial 
Hygiene  and  Toxicol(^.  3rd  rev.  ed.. 
Vol  2a  pp.  3011-3014)  showed  that  rats, 
guinea  pigs,  and  monkeys  developed 
accumulations  of  macrophages  in  the 
lungs  following  exposure  to  precipitated 
silica.  In  addition,  the  presence  of 
collagen  was  seen  in  "very  few" 
monkeys:  by  comparison,  collagen  was 
not  seen  in  any  animal  exposed  to  silica 
gel  but  was  seen  in  significant  amounts 
in  monkeys  exposed  to  fiuned  silica. 
PPG  remariied  that  the  findings  in 
animals  e)q>osed  to  precipitated  silica 
showed  "no  evidence  for  effects  •  •  • 
which  are  inconsistent  with  the  ACGIH 
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criteria  for  miiMnc*  particulatn'*  (Ex. 
S-1158).  PPG  urged  OSMA  to  adopt  a  10- 
mit/m*  PEL  for  praclpitatad  ttlica  baaad 
on  this  observation.  SASSI  (Ex.  3-630) 
also  requMtsd  that  OSHA  adopt  aitbar  a 
lO-mg/m*  total  dust  limit  or  a  S-mg/m* 
raspirabia  dust  limit  for  precipitated 
siUca.  baaed  on  the  reconunendatioa  of 
ASTKTs  E34.ie  Committee. 

After  reviewing  these  comment*. 
OSHA  concludes  that  the  available 
evidence  does  not  meet  the  criteria 
described  eartiar  in  this  section  for 
determining  that  an  increase  ia  the 
present  PEL  is  warranted.  OSHA  notes 
that,  in  the  study  cited  by  PPG.  there 
was  coHagen  formation  only  in  a  few 
animals  exposed  to  precipitated  silica. 
PWlhennore.  ths  report  by  Wilson  st  sL 
(1991 /Ex.  1-1177)  involved  only  • 
relatively  small  number  of  employees 
who  had  been  expoeed  for  fewer  than  10 
year*.  Accordingly.  OSHA  is  retahiing 
its  cwreni  PEL  of  0  rag/ra*  (squivaknt  to 
20  mppcf)  at  tba  preaant  ttane.  However, 
to  facilitate  the  accurate  monitoring  of 
employee  exposures,  the  Agency  is 
changing  the  units  in  whfak  its 
permissibla  txposora  Uniit  for 
aoBorplMMia  silica  Is  sxprssssd. 
SOL  Vn  PtACTAL  OUST  AND  PUME) 

CAft  74«0-22-<;  dMinical  PonBula:  Af 
iL&  1^1382 

The  corrsnt  OSHA  standard  for  silver 
metal  snd  solubls  compounds  (including 
the  metsl  dust  snd  fume)  is  OOl  mg/m*. 
as  Ag.  NIOSH  has  no  REL  for  this 
substance,  but  the  ACGIH  has 
established  a  ai-mg/m'TLV  for  silver 
metal  dust  and  fbme.  NIOSH  concur* 
with  OSHA's  dsdsion  not  to  increase 
the  hmlt  for  silver  (Ex.  0-47).  Silver  is  s 
hard.  brilHant.  white,  ductile,  malleable 
metal 

The  previous  TLV  of  OiOl  mg/m*. 
whicfa  was  established  for  sll  forms  of 
silver,  was  designsd  to  protect  woncars 
sgainst  developing  srgjria.  This 
condition  arises  firom  the  accumulation 
of  silver  hi  the  body  and  results  in  an 
unsightly,  widespread  blueyey 
discoloration  of  the  skin  thst  can  persist 
for  long  periods  of  time.  The  skin  of 
expoeed  workers  may  siso  become 
black  snd  have  a  metallic  luster.  Argyria 
may  manifest  in  the  confunctiva  of  the 
eye.  which  may  be  affected  suflkriently 
lo  cause  lens  and  visual  disturbances. 

In  arriving  at  the  prevtoaa  TLV  of  (MM 
mg/m*  for  silver,  the  ACCIH  relied  on  s 
publication  by  PiUsbuiy  and  Hfll  (103a 
aa  dted  in  ACCIH  198B/Ex.  1-3,  p.  S20). 
which  stated  that  an  accumulated  intake 
of  from  1  to  5  grams  of  silver  would  lead 
to  generaliasd  srgyris.  Assuming  s  20- 
year  exposure  duration,  a  lO-m'/day 
respiratory  volume,  snd  a  50- percent 
body  retention,  the  ACGIH  estimated 


that  exposure  to  04H  mg/m*  was 
sufficient  to  caase  aigyria.  The  former 
TLV  of  (Un  mg/m*  thus  sppesrsd  to 
incorporate  s  safety  factor  to  account 
for  the  uncertainties  involved  in  using 
this  approach  to  develop  a  TLV.  The 
ACGIH's  current  TLV  of  ai  mg/m*  for 
silver  metal  dust  and  fume  wss 
determined  in  s  similar  fashion,  except 
that  the  ACGIH  assumed  s  lower 
percent  retention  end  spparently  did  not 
inootporate  a  ssfety  margin  (ACGIH 
198e/Bx.  1-3). 

OSHA  received  several  comments  on 
its  proposal  to  retain  the  existing  Uniit 
for  silver  (Ex.  8-«7.  9-37.  3-87a  40,  snd 
106:  Tr.  pp.  9-129  to  9-127).  The 
American  Mning  Congress  (Ex.  9-979) 
ststed  that  argyria.  the  bhie  grey 
discoloration  of  the  skin  caused  by 
exposure  to  silver,  is  csused  only  by 
exposure  to  the  soluble  silver  salts  snd 
not  by  metallic  silver.  BP  America,  a 
company  that  operates  s  silver  smelting 
snd  rsflning  operation  in  Utah,  is  also  of 
the  opinion  that  OSHA  should  increase 
its  limit  for  silver  (metal  dust,  and 
fumes)  becavse,  shhoogh  srgjnria  "can 
be  cosmetically  unpleasant,  it  is  not 
known  to  result  in  any  adverse  health 
consequences"  (Ex.  9-57). 

OSHA  responds  to  these  conunenters 
ss  follows.  First  OSHA  does  not  agree 
that  having  one's  skin  discolored,  on  a 
semipermanent  basis,  is  s  "minor" 
effect.  On  the  contrary.  OSHA  believes 
that  argyria  causes  emotional  stress. 
scute  personal  discomfort  snd  feelings 
of  insecurity,  all  of  which  are  symptoms 
of  severe  psychological  distress. 

In  sddition.  although  the  American 
Mining  Congress  is  certain  that  only  the 
soluble  forms  cauae  aigyria.  OSHA 
notes  thst  Wolf  Wagner,  Manager  of 
Industrial  Hygiene  for  BP  America, 
expressed  uncertainty  on  this  point  at 
the  hearing:  he  reported  that  argyria  is 
"most  likely  due  to  s  soluble  silver 
rsther  then  sn  insoluble  silver'*  {Ex.  9- 
57:  Tr.  pp.  9-128  to  9-127).  OSHA  agrees 
that  considerable  uncertainty  surrounds 
the  issues  of  the  causative  agents  of 
argyria  and  the  specific  level  at  wfaicb 
this  effect  occurs.  As  the  AOCIH  (1999/ 
Ex.  1-3.  p.  529)  reports: 

The  coocantratioo  of  silvar  ia  tlw  air  which 
will  result  in  ganeraliied  aigyria  is  not 
tinown  with  certainty. 

Thus.  OSHA  concludes  that  tba 
evidence  needed  to  raiaa  the  limit  far 
silver  is  lacking.  OSHA  is  tbsrefors 
retaining  its  fonssr  limit  for  sUvsr 
(metal  dust  and  fume)  of  Gin  mg/n*as 
an  8-hour  TWA. 
TETHACTHYL  LEAD  (TEL) 

CAS:  7S-0D-2:  Chemical  Pomula:  (CJ^)Jb 
Its.  No.  138S 


OSHA's  current  9-hour  Hmit  for 
tetraethyl  lead  is  0.075  mg/m*,  measured 
as  lead,  with  a  skin  notation:  M106H 
has  no  REL  for  this  substance.  The 
ACGIH  is  now  reconunending  that 
worker  exposure  to  TEL  not  exceed  0.1 
mg/m » TWA;  the  ACGIH  also 
reconunends  s  skin  notation.  Tetraethyl 
lesd  is  s  coloriess  liquid  which  may  be 
dyed  red  orange,  or  blue,  and  has  a 
slightly  musty  odor. 

The  previous  TLV  of  0.075  mg/m*  was 
based  almost  exclusively  on  a  personal 
communication  from  the  Medical 
Department  of  ths  Ethyl  Corporation, 
which  ststed  thst  s  levsl  of  0il75  mg/m' 
"is  s  good  guidelins  for  an  allowable  air 
concentration  of  TEL"  (ACGIH  1966/Ex. 
1-13).  The  ACGIH  documentation  for 
the  a075-mg/m*TLV  also  pointed  out 
that  the  ability  of  tetraethyl  lead  to 
penetrate  the  skin  "makes  reliance  on 
the  airborne  concentration  impractical 
in  many  situations,"  and  that  urinary 
lead  levels  are  a  more  reliable  indicator 
of  exposure  than  blood  lead  levels 
(ACGIH  igee/Ex.  i-i3). 

In  its  documentation  for  dia  ai-mg/ 
m*  TLV,  the  ACCIH  (ig69/Ex.  1-3.  p. 
563)  again  cited  the  communication  from 
the  Ethyl  Corporation.  In  addition,  the 
organisation  dted  a  personal 
communication  bun  Linch  (1909.  aa 
dted  in  ACGIH  1999/Bx.  1-3.  p.  563). 
who  reported  that  an  improved 
analytical  procedure  for  measuring 
sirboma  concentratians  of  tetrsethyl 
lead  had  been  ssad  to  determine  the 
relatkinship  between  airborne  tetraethyl 
lead  levels  and  urinary  lead  levels.  Hs 
reported  that  urinary  lead  concentration 
was  not  significantly  elevated  "above  a 
high  nonnaT  vahia  (0i15  mg/L)  when  the 
airtmme  TEL  level  was  121  yig/m* 
(ACCIH  1999/Ex.  1-3.  p.  593).  As  s 
result  of  this  communication,  the  ACCIH 
adopted  a  revised  TLV  of  ai  mg/m*  in 
197a 

NIOSH  (Ex.  9-47.  Tsble  Nl)  concurs 
that  OSHA  should  retain  its  existing 
limit  for  TEL  no  other  comments  on  this 
substancs  were  submitted. 

OSHA  does  not  find  the  evidence 
presented  by  the  ACGIH  to  be 
suflidently  comprehensive  or  detailed 
to  permit  aigoificant  risk  to  be  ruled  out 
at  the  0.1-ppm  level  The  Agency  ia  also 
reluctant  to  iiuaease  the  WL  for  TO.  in 
light  of  this  substance's  ability  to  be 
abaocbed  percutaneously.  O^iA  is 
therefore  retaining  the  existing  PEL  of 
0.075  mg/m*.  measured  as  Pb  snd  with  a 
skin  notatian.  far  tetraethyl  lead. 

TETHAMETHYL  LEAD  (TML) 

CA&  7S-74-I:  Chemical  Fonaula:  (CK)«Pb 
HS.No.\dm 


The  current  OSHA  limit  for 
tetramethyl  lead  (TML)  is  OJOTS  mg/m* 
TWA.  with  a  skin  notation,  while  the 
ACGIH  has  reconunended  a  TLV  of  ai5 
mg/m*,  measured  as  Pb  and  with  a  skin 
notation.  There  is  no  NIOSH  REL  for 
TML  Tetraethyl  lead  is  a  coloriess 
liquid,  which  may  be  dyed  blue,  orange, 
or  red:  it  has  a  slight  musty  odor. 

In  establishing  the  previous  TLV  of 
aiS  mg/m*.  the  ACGIH  dted  the  work 
of  de  Tieville.  Wheeler,  and  Sterling 
(1962/Ex.  1-310),  who  reported  that 
tetramethyl  lead  is  about  three  times 
more  volatile  than  tetraethyl  lead  and 
thus  results  in  airborne  TML  levels  that 
are  about  three  times  higher  than  those 
for  TEL  Despite  the  heavier  TML 
exposure  of  employees,  urinary  lead 
leveb  were  not  sipiificantly  different 
from  the  urinary  lead  levels  of 
employees  exposed  to  TEL  The  ACGIH 
conduded  that  a  0i)75-mg/m*  TLV  for 
TML  identical  to  the  TLV  recommended 
at  the  time  for  TEL  should  furnish  an 
adequate  margin  of  safety.  The  revised 
TLV  of  0.15  mg/m*  was  based  on  a 
personal  communication  by  Linch  (1969, 
as  dted  in  ACGIH  1986/Ex.  1-3.  p.  563). 
who  repwted  that  exposure  to  0.179  mg/ 
m*  tetrametiiyl  lead  was  not  associated 
with  a  significant  increase  in  urinary 
lead  levels. 

NIOSH  concurs  (Ex.  8-17.  Table  Nl) 
that  the  retention  of  the  Agency's  0JJ75- 
mg/m*  limit  is  appropriate,  and  no  other 
coounents  on  TML  were  received.  Based 
on  the  same  reasoning  as  diat  described 
above  in  connection  with  tetraethyl 
lead.  OSHA  is  not  increasing  its  existing 


TWA  limit  for  TML  the  skin  notation 
for  TML  is  also  retained. 
URANIUM  (SOLUBLE  COMPOUNDS) 

CAS:  7440-61-1:  Chemical  Formula:  U 
RS.  Na  1419 

The  current  OSHA  limit  for  soluble 
uranium  compounds  is  0Si5  mg/m* 
TWA.  measured  as  uranium.  NIO^  has 
no  REL  for  soluble  uranium  compounds. 
Since  1968.  the  ACGIH  has  increased  iU 
TLV  for  soluUe  uranium  &t>m  0.05  mg/ 
m*  to  0.2  mg/m*.  with  a  0.6-mg/m» 
STEL  The  previous  TLV  of  0.05  mg/m* 
was  based  on  animal  studies  relating 
exposure  level  and  duration  to  the 
resulting  tissue  concentration  of 
uranium  and  on  other  chronic  animal 
studies  showing  the  kidney  to  be  the 
most  sensitive  target  organ.  In  1968,  the 
ACGIH's  List  of  Intended  Changes 
included  a  TLV  of  0.2  mg/m*  for  all 
forms  of  uranium,  and  this  value  was 
dropped  by  the  ACGIH  in  1969.  The 
basis  for  adopting  the  0.2-ffig/m*  TLV 
for  soluble  uranium  compounds  was  a 
stiidy  by  Wing.  Heatherton.  and  Quigley 
(1963.  as  cited  in  ACGIH  1966/Ex.  p. 
617)  reporting  no  adverse  effects  from 
radiation  exposure  over  a  25-year 
period  Aldiough  no  data  were 
discussed  in  die  ACGIH  (19e6/Ex.  1-3) 
Documentation  regarding  typical 
exposure  levels  at  the  plants  studied, 
the  documentation  does  mention  that 
seven  acddental  brief  exposures  to 
soluble  uranium  compounds  at  levek 
two-  to  fivefold  the  former  TLV  of  0X15 
mg/m*  did  not  result  in  i^ysiologic 
changes  or  significant  body  burden. 


Allied  Signal  Inc.  (Ex.  3-1094)  is  of 
the  opinion  that  OSHA's  limit  for  the 
soluble  compounds  of  uranium  is 
"unrealistically  low  based  on  NRC 
(Nudear  Regulatory  Commission)  and 
industry  experience."  This  company 
states  tiiat  die  fad  that  soluble  uranium 
"exits  the  body  quite  rapidly"  means 
that  it  does  not  produce  radiation- 
induced  cancer.  OSHA  finds  that  this 
evidence  is  not  sufRdendy  detailed  to 
use  as  a  basis  for  raising  its  limit  for 
these  compounds,  and  NIOSH  (Ex.  9-47. 
Table  Nl)  concurs. 

OSHA  does  not  find  dtis  evidence 
adequate  to  meet  the  Agency's  more 
stringent  standard  of  proof  for  relaxing 
an  existing  exposure  limit  In  addition. 
OSHA  notes  that  the  25-year  period  of 
observation  in  the  Wing  et  al.  (1963,  as 
dted  in  ACGIH  1996/Ex.  1-3.  p.  617) 
study  is  not  long  enough  to  rule  out  the 
occurrence  of  some  forms  of  radiation- 
induced  cancer  and.  further,  that  the 
power  of  this  study  to  detect  health 
effects  occurring  in  a  small  percentage 
of  the  population  was  very  limited. 
OSHA  is  accordingly  not  raising  its 
current  PEL  for  the  soluble  uranium 
compounds. 

17.  Substances  for  Whicfa  OSHA  is 
Establishing  Short-Term  Exposure 
Limits 

Introduction 

OSHA  is  establishing  a  short-term 
exposure  limit  (STEL)  for  a  toUl  of  116 
substances:  these  substances  are  listed 
in  Table  C17-1. 
coos  4sis-as-ii 
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Tablt  C17-1.  8vbst«Bc«t  for 

Nhlch  OSHA  it 

Eatabliahing  STBLt 

to  SupploBoat 

T«fA  LiaitS 

H.S. 

Nuaboc/ 

Ch«Bleal  N«B« 

CAS  No. 

Pinal  Bula  STBL 

1001 

Acotaldohydo 

75-07-0 

150  ppB 

1004 

Acotono 

67-64-1 

1000  ppa 

1005 

Acoconitrllo 

75-05-8 

60  PPB 

1007 

Accololo 

107-02-8 

0.3  ppa 

1010 

Allyl  alcohol 

107-18-6 

4  PP« 

1011 

Allyl  chlocido 

107-05-1 

2  PPB 

1012 

Allyl  9lycidyl 
•thoc  (AGE) 

106-92-3 

10  PPB 

1013 

Allyl  propyl  ditulfido 

2179-59-1 

3  PPB 

1022 

AaaoniuB  cblocido  fumo 

12125-02-9 

20  B9/b3 

1042 

Bcoaln* 

7726-95-6 

0.3  ppa 

1045 

2-Butanono  (MEK) 

78-93-3 

300  PPB 

1047 

a-Butyl  acotato 

123-86-4 

200  ppa 

1050 

tort-Bucyl  alcohol 

75-65-0 

150  PPB 

1056 

p-c«ct-Bucyltolu«a« 

98-51-1 

20  PPB 

1064 

Caprolactaa  Dust 

105-60-2 

3  mq/m^^ 

1065 

Capcolactam  Vapoc 

105-60-2 

40  Bg/B^ 

1069 

Carbon  dioxid* 

124-38-9 

30.000  PPB 

1070 

Carbon  diaulfido 

75-15-0 

12  ppB 

1072 

Carbon  tacrabcomido 

558-13-4 

0.3  PPB 

1074 

Cacbonyl  fluorido 

353-50-4 

5  PPB 

1078 

Chlorinated  caaphana 

8001-35-2 

1  B9/b3 

1079 

Chlorine 

7782-50-5 

1  PPB 

1080 

Chlorina  dioxlda 

10049-04-4 

0.3  PPB 

1089 

o-Chlorottyrtn« 

2039-87-4 

75  ppa 

1114 

Decaborana 

17702-41-9 

0.15  ppm 

1116 

Oi-tac-octyl-phthalata 

117-81-7 

10  Bg/B^ 

1119 

Dibutyl  phosphata 

107-66-4 

2  PPB 

1122 

1.3-Dichloro-5,5- 
difflathylhydantoin 

118-52-5 

0.4  ag/B^ 

• 

1125 

p-Dichlocob«nzana 

106-46-7 

110  ppa 

1127 

Dichloroathyl  athar 

111-44-4 

10  ppa 

1137 

Diathylanine 

109-89-7 

25  ppa 

1143 

Diaathylaniline 

121-69-7 

10  ppB 

1149 

Dipcopylana  glycol 
■athyl  athar 

34590-94-8 

150  ppa 

1159 

Bthanolamina 

141-43-5 

6  ppa 

1161 

Ethyl  accylata 

140-68-5 

25  ppa 

1162 

Ethyl  banzana 

100-41-4 

125  ppa 

1163 

Ethyl  bconida 

74-96-4 

250  ppn 

1164 

Ethyl  athec 

60-29-7 

500  ppa 
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Table  C17-1.   Substances  for  Which  OSHA  is  Establishing  STELs 

To  Suppleaent  TWA  Liaits  (continued) 


H.S.  NuBber/ 
Cheaical  Naae 


CAS  No.   Final  Rule  STEL 


1168 

Ethylene  dichloride 

107-06-2 

2  ppa 

1177 

Ferrovanadiua  dust 

12604-58-9 

3  ag/B^ 

1182 

Foraaaide 

75-12-7 

30  ppa 

1184 

Furfuryl  alcohol 

98-00-0 

'  15  ppB 

1185 

Gasoline 

8006-61-9 

500  ppa 

1194 

n-Heptane 

142-82-5 

500  ppa 

1201 

Hexane  isoaers 

Varies 

1000  ppa 

- 

1203 

Hexone  (Methyl  isobutyl 
ketone) 

108-10-1 

75  ppa 

1208 

Hydrogen  fluoride 

7664-39-3 

6  ppa 

1209 

Hydrogen  sulfide 

7783-06-4 

15  ppa 

1216 

Iron  pentacarbonyl 

13463-40-6 

0.2  ppa 

1218 

Isoaayl  alcohol 

123-51-3 

125  ppa 

1222 

Isophorone  diisocyanate 

4098-71-9 

0.02  ppa 

1224 

Isopropyl  acetate 

108-21-4 

310  ppa 

1225 

Isopropyl  alcohol       4- 

67-63-0 

500  ppa 

1227 

Isopropyl  glycidyl  ether 

4016-14-2 

75  ppa 

1228 

Isopropylaaine 

75-31-0 

10  ppa 

1231 

Ketone 

463-51-4 

1.5  ppa 

1236A  Manganese  fuae 

7439-96-5 

3  ag/a3 

1242 

Mercury  (organo).  alkyl 
coapounds 

7439-97-6 

0.03  ag/a 

1243 

Mesityl  oxide 

141-79-7 

25  ppa 

1248 

Methyl  2-cyanoacrylate 

137-05-3 

4  ppa 

1249 

Methyl  acetate 

79-20-9 

250  ppa 

1250 

Methyl  acetylene/ 
propadiene  aixture 

None 

1250  ppa 

1252 

Methyl  alcohol 

67-56-1 

250  ppm 

1254 

Methyl  chloride 

74-87-3 

100  ppm 

1255 

Methyl  chlorofora  (1.1.1- 
trichloroethane) 

71-55-6 

450  ppm 

1258 

Methyl  foraate 

107-31-3 

150  ppm 

1261 

Methyl  isobutyl  carbinol 

108-11-2 

40  ppa 

1267 

alpha-Methyl  styrene 

98-83-9 

100  ppm 

1270 

o-Methylcyclohexanone 

583-60-8 

75  ppm 

1281 

Morpholine 

110-91-8 

30  ppm 

1282 

Naphthalene 

91-20-3 

15  ppm 

1286 

Nitric  acid 

7697-37-2 

-  4  ppm 

1295 

Octachloronaphthalene 

2234-13-1 

0.3  ag/m^ 

1296 

Octane 

111-65-9 

375  ppm 

1298 

Osaiua  tetroxide 

20816-12-0 

0.006  mq/m^ 

1299 

Oxalic  acid 

144-62-7 

2  mq/m? 

UMI 
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Subscanc«s  foe  Nhich  OSHA  is  Establishing  STELs 
To  Suppl«ai«ac  TWA  Liaits  (coacinusd) 


Tablt  C17-I. 


H.S.  NuBb«c/ 
Chemical  Nane 


CAS  No.   Final  Suit  STEL 


Tabla  CI7.I. 


H.S.  Numb«c/ 
Ch«Bical  Naae 
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Substances  foe  Nnicti  OSHA  is  Establishing  STELs 
To  Supplement  TWA  Limits  (continued) 


CAS  No.   Final  Hule  STBL 


1301 

Ozone 

10028-15-6 

0.3  ppm 

1304 

Pentabocane 

19624-22-7 

0.015  ppm 

1306 

Pentane 

109-66-0 

750  ppm 

1307 

2-Pentanone  (Methyl  pcopyl 
ketone) 

107-87-9 

250  ppm 

1309 

Pecchlocyl  Cluocide 

7616-94-6 

6  ppm 

1317 

Phenylhydcazine 

100-63-0 

10  ppm 

1319 

Phocate  (Thimet) 

298-02-2 

0.2  mg/m^ 

1320 

Phosdcin  (Mevinphos) 

7786-34-7 

0.3  mg/m^ 

1321 

Phosphine 

7803-51-2 

1  PP«  , 

1322 

Phosphocic  acid 

7664-38-2 

3  mg/m3 

1324 

Phosphorus  pentasulfide 

1314-80-3 

3  mg/m^ 

132S 

Phosphorus  trichloride 

7719-12-2 

0.5  ppm 

1338 

n-Propyl  acetate 

109-60-4 

250  ppm 

1339 

Propyl  alcohol 

71-23-8 

250  ppm 

1340 

n-Propyl  nitrate 

627-13-4 

40  ppm 

1341 

Propylene  dichlocide 

78-87-5 

110  ppm 

1343 

Propylene  glycol  mono- 
methyl  ether 

107-98-2 

IbO  ppm 

1346 

Resorcinol 

108-46-3 

20  ppm 

1366 

Sodium  f luoroacetate 

62-74-8 

0.15  mg/m^ 

1372 

Styrene  (Phenylethylene) 

100-42-5 

100  ppm 

1375 

Sulfur  dioxide 

7446-09-5 

5  ppm 

1379 

Sulfuryl  fluoride 

2699-79-8 

10  ppm 

1387 

Tetrahydrofuran 

109-99-9 

250  ppm 

1397 

Toluene 

108-88-3 

150  ppm 

1398 

Toluene-2.4-diisocyanate 

584-84-9 

0.02  ppm 

1403 

1.1.2-Trichloro- 

l«2.2-trif luoroethane 

76-13-1 

1250  ppm 

1406 

Trichloroethylene 

79-01-6 

200  ppm 

1408 

Triethylamine 

121-44-8 

15  ppm 

1411 

Trimethylamine 

75-50-3 

15  ppm 

1416 

Tungsten  &  compounds 
(insoluble) 

7440-33-7 

10  mg/m^ 

1417 

Tungsten  &  compounds 
(soluble) 

7440-33-7 

3  mg/m^ 

1418 

Uranium  (insoluble 
compounds) 

7440-61-1 

0.6  mg/m^ 

1424 

Vinyl  acetate 

108-05-4 

20  ppm 

1429 

VM&P  Naphtha 

8032-32-4 

400  ppm 

1430a,  Wood  dust 
1430b  all  soft  and  hard- 
woods except 
Western  red  cedar 
1431  Xylene  (o.m.p-isomers) 
1435  Zinc  chloride  fume 
1437  Zinc  oxide  fume 
1435  Zirconium  compounds 


None 
1330-20-7 
7646-85-7 
1314-13-2 
7440-67-7 


10  mg/m3 
150  ppm 
2  mg/m3 
10  mg/m^ 
10  mg/m^ 
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When  OSHA  sdoptMl  lh«  ACCIH 
TLVa  In  1971.  Um  ACCIH  had  not 
Mtabiished  the  thort-lerm  TLV 
category:  •■  a  conaequence.  none  of  the 
aubatancea  on  OSHA'a  Z-1  table  have 
STELa.  (Some  of  the  aubatancea  on 
OSHA'a  current  Z-2  table*,  whoee  limita 
derive  from  atandarda  eatabliahed  by 
the  American  National  Standarda 
Inatitute  rather  than  the  ACCIH.  have 
"acceptable  ceiling  concentrationa"  that 
act  in  effect  a*  ahort-term  expoaura 
limita.) 

The  ACCIH  definea  a  STEL  as 

•  IS-minule  time-weighted  average  exposura 
whtdi  should  not  be  exceeded  at  any  time 
during  •  worti  day  even  if  the  eight-hour  time- 
weighted  average  i*  within  the  TLV. 
Expoeurea  at  the  STEL  should  not  be  I 
than  IS  minute*  and  should  not  be  re 
more  than  four  timet  per  day.  There  i 
t>e  at  least  00  minute*  between  aaooi 
expoeures  at  the  STKL  An  avefaglag  period 
other  than  IS  minutes  may  be  recommended 
when  this  Is  warranted  by  observed 
biological  efTecIa  (ACX^IH  igS7/Bx.  1-16). 

Basis  Under  Which  ACCIH  Established 
STEU 

The  ACCIH  eatabliahea  STELs  for 
aubatancea  that  cauae  a  wide  variety  of 
acute  effecta;  the**  effect*  include 
irritation,  narcoaia,  lung  damage, 
ayatemic  effect*,  and  organic  poiaoning. 
The  ACCIH  flr*t  conaidered  adding 
STELa  to  the  TLV-TWAa  for  aome 
autMtancea  in  1971  when  it  appointed  a 
aubconunittaa  to  study  tha 
appropriatenes*  of  adding  auch 
exposure  limit*  to  ita  TLV  liat. 

In  1973.  thi*  aubcommittee 
recommended  that  the  ACCIH  eatabiiah 
STELa  aa  a  third  category  (along  with 
TLV-TWAa  and  TLV -ceiling*)  of 
txpoaure  limit*.  The  STEL  wa*  defined 
a*  the  maximum  concentration  to  which 
worker*  can  be  expoeed  continuoualy 
for  a  period  of  up  to  15  minutes  without 
*uffering  from 

1.  Intolerable  irritation. 


2.  Chronic  or  irreversible  tiasue 
change,  or 

3.  Narcosis  of  sufficient  degree  to 
increase  accident  proneness,  impair  self- 
rescue,  or  materially  reduce  work 
efficiency  (Supplemental  Documentation 
to  the  Fourth  Edition  of  the 
Documentation  of  the  Threshold  Limit 
Values.  ACCIH  18S4). 

The  ACCIH  stipulated  that  no  more 
than  four  such  excursions  per  day  were 
permissible,  with  at  least  60  minutes 
between  exposure  periods,  and  that  the 
daily  TLV-TWA  could  not  be  exceeded. 

In  1974.  the  ACCIH  agreed  by 
consensus  that  42S  of  the  S20 
compounds  in  its  1973  list  should  have 
STELs  assigned  to  them,  but  these  were 
not  in  fact  published  until  197(V.  when 
'Tentative  Values "  for  STEL*  were 
listed  in  the  organization's  annual 
booklet  The  1987-1968  ACCIH  TLV 
booklet  states  that  the  TLV-STEL  is  "the 
concentration  to  which  workers  can  be 
exposed  continuously  for  a  short  period 
of  time  without  suffering  from  (1) 
irritation.  (2)  chronic  or  irreversible 
tissue  damage,  or  (3)  narcosis  of 
aufTicient  degree  to  increaae  the 
likelihood  of  accidental  injury,  impair 
self-rescue  or  materially  reduce  work 
efficiency  .  .  .  provided  that  the  daily 
TLV-TWA  is  not  exceeded." 

In  1962.  the  ACCIH  qualified  the 
conditions  under  which  STELs  are 
recommended  to  "only  |thoM  situations] 
where  toxic  effects  have  been  reported 
from  high  short-term  exposures  in  either 
humans  or  animals."  Since  that  time,  the 
ACCIH  has  r»-«xamined  the 
toxicological  data  and  subsequently 
deleted  the  STELa  for  297  aubatancea 
becauae  of  inaufficient  evidence  that 
adverse  effects  result  from  acute 
exposures.  The  most  recent  (1966-1960) 
edition  of  the  Threshold  Limit  Values 
and  Biological  Exposure  Indices 
(ACCIH  1966b)  proposes  deletion  of  the 
short-term  limit  for  an  additional  16 


substances.  The  ACCIH  has  stressed 
that  STELs  are  aet  on  phyaiological 
grounda  rather  than  in  responae  to 
sampling  and  analytical  limitations 
(ACCIH  1964). 

Separate  from  the  STEL  category,  the 
ACCIH  in  the  1970s  established  a  fourth 
limit  a  general  "excursion  factor"  that 
should  always  be  observed  implicitly 
but  is  not  specifically  assigned  to  each 
chemical  "The  "excuraion  limit" 
recommended  by  the  ACCIH  is  defined 
as  follows: 

Short-term  exposures  should  exceed  three 
lime*  the  TLV-TWA  for  no  more  titan  a  total 
of  30  minutes  during  a  work  day  and  under 
no  circumstance*  should  they  exceed  five 
limes  the  TLV-TWA  provided  that  tha  TLV- 
TWA  is  not  exceeded  (ACCIH  1987). 

The  basis  for  this  excursion  limit  is  that 
any  process  having  emissions  that 
display  a  variability  greater  than  would 
be  permitted  by  this  excursion  factor  is 
not  under  good  industrial  hygiene 
control,  and  the  ACCIH  believes  that  in 
such  cases,  efforts  should  be  made  to 
restore  control  (ACCIH  19eex).  Where  a 
specific  STEL  exists  for  a  substance,  the 
specific  STEL  takes  precedence  over  the 
general  excursion  limit  (ACCIH  1967). 
Thus  all  ACCIH  TLV-TWAs  have 
implicit  excursion  limits,  but  only  a  few 
substances  (te..  those  for  which  specific 
toxicological  evidence  indicates  that  a 
STEL  is  necessary)  have  explicit  STELs. 

Basis  for  Short-Term  Limits  Being 
Promulgated  by  OSHA 

The  STELs  being  promulgated  by 
OSHA  in  this  rulemaking,  which  parallel 
those  STELs  remaining  in  the  AOGIKs 
most  recent  list  (AOCIH  1987-1966)  are 
thiM  limita  for  aubstances  where  there  is 
toxicological  evidence  of  recognized 
acute  effects  resulting  from  short-term 
exposure.  The  health  effects  associated 
with  short-term  exposures  for  some  of 
these  substances  are  shown  in  Table 
C17-2. 


TABLE  C17-2.   Health  Effects  Supporting  Final  Rule  STELs 


H.S.  NuBber/ 
Chenical  Name 


Final  Rule 

STEL      Health  Effects 


1001  Acetaldehyde 


150  ppm 


1004  Acetone 

1005  Acetonitcile 
1007  Acrolein 

1010  Allyl  alcohol 

1011  Allyl  chloride 


1012  Allyl  glycidyl  ethec 

(AGE) 

1013  Allyl  propyl  disulfide 


1022  Anunonium  chloride  fume 
1042  Bromine 

1045  2-Butanone  (NEK) 

1047  n-Butyl  acetate 
1050  tert-Butyl  alcohol 
1056  p-tett-Butyi toluene 

1064  Caprolactam  dust 


Eye  irritation: 
narcosis:  poten- 
tial injury  to 
respiratory  tract 


1000  ppm 

Eye.  nose,  and 
throat  irritation: 

narcosis 

60  ppm 

Nausea:  headache: 
convulsions 

0.3  ppm 

Irritation:  lung 
edema 

4  ppm 

Irritation 

2  ppm 

Mucous  membrane 
irritation 

10  ppm  • 

Irritation 

3  ppm 

Irritation; 
lacrimation 

20  mq/ta} 

Irritation 

0.3  ppm 

Respiratory  tract 
irritation 

300  ppm 

Eye  and  nose 
irritation 

200  ppm 

Throat  irritation 

150  ppm 

Narcosis 

20  ppm 

Eye.  nose,  and 
throat  irritation 

3  ma/m^ 

Irritation 

BEST  COPY  AVAILABLE 
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H.S.  Numb«c/ 
Chemical  Name 


106S  Capcolactan  vapoc 
1069  Cacboa  dioxide 

1072  Carboa  tatcabconide 


1074  Catbonyl  fluoride 


1079  Chlorine 


1080  Chlorine  dioxide 

1089  o-Chloro8tyrene 

1114  Decaborane 

1119  Dibucyl  phosphate 

1122  1.3-Dichloro-S.- 

S-dimethylhydantoin 

1125  p-Dichlorobenzene 

1127  Dichloroethyl  ether 


Pinal  Rule 

STEL      Health  Effects 


40  mq/m^ 
30.000  ppa 

0.3  ppm 


5  ppB 

I  ppa 


0.3  ppm 
75  ppm 

0.15  ppra 

2  ppm 

0.4  mg/m^ 

110  ppm 
10  ppm 


Irritation 

Central  nervous 
system  effects: 
asphyxiation 

Upper  respiratory 
tract  irritation: 
injury  to  lungs, 
liver,  and  kidney 

Respiratory 
irritation 

Rye,  mucous 
membrane,  skin, 
and  pulmonary 
irritation 

Irritation 

Dizziness:  nausea: 
headache 

Hyperexcitability: 
narcosis 

Irritation  to 
respiratory  tract: 
headaches 

Respiratory 
irritation 

Acute  poisoning 

Upper  respiratory 
tract  and  eye 
irritation 


TABLE  C17-2.  Health  Effects  Supporting  Final  Rule  STELs 

(continued) 


H.S.  Number/ 
Chemical  Name 


1137  Diethylamine 


1143  Dimethylaniline 


1149  Dipropylene  glycol 
methyl  ether 


1159  Ethanolamine 

1161  Ethyl  acrylate 

1162  Ethyl  benzene 

1163  Ethyl  bromide 

1164  Ethyl  ether 

1168  Ethylene  dichloride 
1177  Ferrovanadium  dust 

■  ft- 

1184  Furfuryl  alcohol 

1185  Gasoline 

1x94  n-Heptane 


Final  Rule 
STEL 


25  ppm 


10  ppm 
150  ppm 


6  ppm 

25  ppm 
125  ppm 

250  ppm 
500  ppm 

2  ppm 

3  rog/m^ 

15  ppm 
500  ppm 

500  ppm 


Health  Effects 


Acute  toxicity 
characterized  by 
strong  local 
irritation 

Methemoglobinemia: 
CNS  depression 

Eye.  nose,  and 
throat  irritation: 
central  nervous 
system  impairment 

Pulmonary 
irritation 

Irritation 

Skin  and  eye 
irritation 

Narcosis 

Narcosis:  nasal 
irritation 

Central  nervous 
system  effects 

Eye  and 

respiratory 

irritation 

Eye  irritatio.. 

Narcosis: 
irritation 

Narcosis: 

respiratory 

irritation 


UMI 
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TABLE  C17-2. 


H««ltti  Bfftctt  Suppocting  Final  Bult  STELs 
(continued) 


H.S.  Numbtc/ 
Chcaical  Nam* 


Final  Rula 
8TEL 


Haalth  Effects 


1201  H«xan«  itoaacs 


1203  H«xon«  (NIBK) 

1208  Hydrogen  fluoride 

1209  Hydrogen  sulfide 
1216  Iron  pentacarbonyl 

1218  Isoamyl  alcohol 


12^4  Isopropyl  acetate 


1225  Isopropyl  alcohol 


1228  Isopropylamine 


1000  ppB 


75 

PPM 

6 

PPM 

15 

PP« 

0. 

2    ppm 

125  ppm 


1222  Isophorone  diisocyanate    0.02  ppn 


310  ppn 


500  ppm 


1227  Isopropyl  glycidyl  ether   75  ppm 


10  ppm 


Narcotic  symptoms: 
eye  and  throat 
irritation: 
slight  nausea, 
headache 

Irritant  effects 

Eye  and 

respiratory 

irritation 

Eye  irritation 

Headaches: 
dizziness 

Uespiratory  and 
eye  irritation 

Respiratory 
effects  and 
sensitization: 
pulmonary 
irritation 

Eye  and 

respiratory 

irritation 

Narcotic  effects 
and  irritation 

Respiratory  tract 
and  eye  irritation 

Respiratory 
irritation 


UMI 
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TABLE  C17-2.   Health  Effects  Supporting  Final  Rule  STFLs 

(continued) 


H.S.  Number/ 
Chemical  Name 


Final  Rule 
STEL 


Health  Effects 


1231  Ketene 

1236A  Manganese  fume 


1242  Mercury,  (organo) 
alkyl  compounds 


1243  Mesityl  oxide 


1248  Methyl  2-cyanoacrylate 


1249  Methyl  acetate 


1252  Methyl  alcohol 


1254  Methyl  cblori4« 

1255  Methyl  chl«coC»CB 

(I.l. 1-trichloroethane) 

1258  Methyl  formate 


1.5  ppm 
3  mg/m^ 

0.03  mg/m^ 
25  ppm 


4  ppm 


250  ppm 


250  ppm 

100  ppm 
450  ppm 

150  ppm 


Uespiratory  irritation 

Central  nervous  system 
effects 

Central  nervous 
system  effects; 
irritation 

Eye  and  mucous 
membrane  irrita-  tion. 
breathing  difficulty, 
head-  ache  and  vertigo 

Nasal  and  eye 
irritation 

Ocular  and  nervous 
disturbances:  eye. 
mucous  membran«.  upper 
and  lower  respiratory 
tract  irritation 

Recurrent  headaches: 
diminution  of  vision 

Narcosis 

Anesthesia 


Visual  disturbances 
{temporary  blindness): 
narcotic  symptoms, 
mucous  membrane 
irritation:  dyspnea 


1261  Methyl  isobutyl  carbinol   40  ppm 


Eye  irritation 
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H.8.    NuBb«r/ 
Ch«Bieal  Naa« 


Final  BuU 
STBL 


1267  4lph«-M«chyl  ftyctn* 
1270  o-M«ciiylcyclob«x«nont 

1281  Mocpholln* 

1282  Naphthalan* 
1286  Nltclc  acid 

1296  Octana 

1298  Oaalua  tatroxld* 

1299  Oxalic  acid 

1301  Ozena 


1304  Pantabocana 


1306  Pantana 


100  ppn 
75  ppa 

30  ppa 

15  ppn 
4  ppB 

375  ppa 

0.006  mq/m^ 

2  mq/m^ 

6.3  ppa 


0.015  ppa 
750  ppa 


Haalth  Effects 


Eya  Iccitation 

Eya  and 

raspicatory 

iccitation 

Iccitation  and 
hacBful  affacts  to 
ayas  and  vision 

Oculac  affacts  ■ 

Baspicatocy 
iccixadon 

Acuta  affects  on 
nacvous  systea 

Iccitation: 
conjunctivitis 

Savaca  local  bucns 
to  eyes,  mucous 
aeabcanes.  and  skin 

Pulaonacy 
congestion;  aya. 
nose,  and  throat 
iccitation  ... 

Cantcal  nervous 
systea  effects 

Narcotic  and 
irritative  affects 


TABLE  C17-2.  Haalth  Effects  Supporting  Final  Bule  STELs 

(continued) 


H.S.  Nuabac/ 
Chaiiical  Naaa 


Final  Rule 
STEL 


Health  Effects 


1307  2rPantanone  (NPK) 


1309  Parcbloryl  fluocida 


1317  Phanylhydrazina 


1319  Phocata  (Thiaet) 


1320  Pliosdcin  (Mevinphoff) 


1321  Phosphina 


250  ppa 


6  ppa 


10  ppa 


.0.2  ag/a^ 
0.^  ag/a^ 


1  ppa 


1322  Phosphocic  aeid  •       '  3  ag/a* 

1324  Phosphoxus  pe*nta8ulf  ide  '  '  3  ag/a^ 

1325  Pbpsphbcus  jttichlocide'  0.5  ppa 

1338  n-Pcopyl  ac4»tate  250  ppa 

1339  Propyl  alcohol  250  ppa 

1340  n-Pcopyl  nitcate  40  ppa 

1341  Pcopylehe  dichlocide  110  ppm 


Narcotic  effects: 
irritation 

Respiratory  . 

irritation: 

fluecesis 

Sensitization 
effects 

Cbolinestecase 
inhibition 

Cbolinestecase 
inhibition 

Pulaonary 
irritation 

Respiratory 
irritation 

Respiratory 
irritation 

Kespicatocy 
irritation 

Irritation: 
narcosis 

Possible  deep 
narcosis 

irritation: 
headache,  nausea 

Eye  irritation: 
central  nervous 
system  effects 


UMI 


1718 
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TABLE  C17-2.      H«* I th  Effect*  Supporting  FImI   tult  «TEL» 

(eontinuod) 


H.8.  NuBb«c/ 
ChoBical  Naa* 


1343  Propyl«a«  glycol 

■onoBothyX  ocfeor 

1346  Bosoccinol 


1366  Sodiua  Pluoro«c«cato 


1372  Stycono.  BoooMor 


1375  Sulfur  dioxido 
1379  Sulfuryl  fluorido 


1387  Tocc«hydrofur«D 


X397  Toluono 


1403  1.1.2-Trichloco- 

1.2,2-trl-f  lUOlOOLllAAO 


1406  TrichloroocbyltM 


PiMl  BQlO 

STIL      Hoaltb  Bffocts 


ISO  ppB 
20  ppa 

O.IS  mq/i 

100  ppa 


5  Pp» 

10  ppa 


250  ppa 
150  ppn 


1398  Toluont-2.4-dU»ocy*iiAto   0.02  k>b 


1250  ppB 


200  ppa 


By*  irritation 

Byo  ond  okin 

irritation 

Metabolic  inhibition 


TroBora  vith 
aubsequont  aovor* 
convulaiona; 
pulBonary  adaaa 
My  follow  wrmv 
aingl*  azpoaura 

Baapiratory  affacta 

Cantral  narvoua 
ayataa  affacta; 

pulBonary 
irritation 

Narcotic  and 
irritativa  affacta 

lapairaant  of 
coordination, 
■oaantary  ■aaory 
ioaa.  anoraxia 

Sanaitisatio* 
affacta 


lapairaant  of 

psycboBotor 

parforaaaca 

Narcoaia 
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TABLE  C17-2.   Health  Ef facta  Supporting  Final  Rule  STELs 

(continued) 


H.S.  Nuaber/ 
Cheaical  Naae 


Final  Rule 

STEL      Health  Effecti 


1408  Triethylaaine 


IS  ppm 


1411  Triaethylaaine 
1424  Vinyl  acetate 

1428  Vinylidene  chloride 


15  ppa 
20  ppa 

20  ppa 


1430a  Hood  dust 

1430b  All  aoft  and  hardwoods.   10  ag/a^ 
except  Neatern  red  cedar 


1431  Xylene  (o.a.p-isoaers) 


1435  Zinc  chloride  (fuae) 


1437  Zinc  oxide  fuae 


150  ppa 


2  ag/a^ 


Acute  irritation 
of  eyes,  aucous 
aeabranes.  and 
lungs 

Irritation 

Irritation 

Overt  toxicity 


Respiratory 
effects 

Narcosis,  irritant 
effects 

Respiratory 
irritation 


10  ag/a^     Metal  fuae  fever 


00M4tt*-a«-c 
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OSHA  raceived  comments  oo  the 
issu*  of  STBLa  fram  many  nili— klin 
pvtidpanta  (Bxs.  S-217.  3-821.  S-VI.  S- 
808.  %-mX.  S-«S.  3-804.  »-e08.  3-1008.  3- 
101Z  3-1063.  3-1067.  3-10ea  and  3-1240: 
Tr.  p.  3-333;  Tr  pp.  10-12  to  10-14:  Tr.  p. 
11-231).  who  expr«sa«d  th«  oplaloo  that 
STELa  and  ceiling  limits  ■liaMWanljrb* 
aatabUsbad  whan  a  toxiookigtc  baaia 
txiats  that  damonatrataa  the  need  for  a 
siiort-l«nB  limit  Many  of  thaaa 
rulemaking  partlcipania  affad  OSHA 
not  to  eatabUsh  Sl^BLi  ibr  aubatanoea  In 
thia  nilanaking.  in  view  of  «b»  fact  Hurt 
the  ACGIH  iaatUl  evaluating  the  baaia 
for  ita  TLV-OTELa  and  recently  deleted 
the  TLV-STELa  for  a  number  of 
aubatancaa. 

NIOSH  (Ex.  8-47)  alao  discuaaed  the 
baaia  under  which  ihort-tem  UmMa 
(caUed  "ceiling*"  by  N108H)  are 
appropriate: 

OiUi^  valMt  art  iatonda^ta  ariaftataa 
loxlc  •fbcto  ralatM)  lo  tti*  peak  expoaure. 
Ceiling  value*  are  neceaaary  when  titere  ara 
immediale  acute  raapooaea  lo  an  air 
contaminant  indepemienl  of  the  la«a^  daily 
doee  or  when  chronic  affect*  ara  doae-rata 
ra*pon*e  reiatad.  Ceiling  valuea  are  alao  uaad 
to  minimlie  the  total  daily  doee  when  there  is 
lotennlttent  occupatleaaiexpoaMset  e.g.. 
ethylene  oxide  (&.  8-17). 

The  Workera'  biatltuta  for  Safety  and 
Health  (WISH)  had  a  aimilar  view  of  the 
need  for  short-term  limits,  and 
expreaaed  the  beUef  that  OSHA  abotdd 
adopt  some  guidelines  for 
decisionmaking  in  thiaara*  (Bx.  IM). 

In  the  final  rule.  OSHA  flnda  that  the 
STELa  and  ceillnga  betaig  estabbahed 
reflect  the  concema  of  rulemaking 
partidpanta  that  short-term  limits  be 
promu^tad  when  a  toxicologic  baaia 
axlata  for  the  ahort-tenn  limit  In  general 
OSHA  ia  eatabliahing  STELa  or  ceiling 
Umlta  when  ttie  toxicologic  evidence  for 
a  particular  subatance  indicates  that  the 
8-hour  TWA  PEL  alone  would  be 


iaaufflcieat  to  protect  awployaaa  froafi 
naeti  reiatad  to 
I  toelevatad 
ooocantratioaa  ol  that  aubatanoa.  in 
making  thaaa  determinationa.  OSHA  has 
considered  the  record  evideace  on 
apadfic  short-tacoi  Itefis  that  were 
pfopoaad  (aaa  diacaaaiena  for  individual 


in  addition,  lor  aubatanoea  for  which 
the  firrni  hsi  renaatif  fmiuaaJ 
dalatii^  8TEU  (AOCSn  1888b).  OSHA 
liaa  raevaluatad  the  toxicologic  baaia  for 
lh»  STELa  propoaed  in  the  NF1U4.  Both 
•■  ■  nault  of  thla  analyaia  and  in 
reaponaa  to  tiie  record  evidence  on 
apadfic  aubatancaa.  OSHA  ia  not 
eatabliahing  ahort-terra  linila.  aa 
originally  propoaed.  for  the  following 


Aoeticadd  « 

aeo-Butyi  alcohol 

rafhrii  (ayntheti4 

Z-Cuoro-O-trichlorooethyl  pyridine 

Qdocodlfluoromethana 

o-Chlorotoluene 

Qikapyrifoa 

Oopidoi 

Chifomate 

Qrclonite 

I'JtorlDe 

OtfflBiat 

Parchloroethylene 

Phoaphorus  oxychloride 

Pldoram 

Picfiaadd 

i>ropionic  add 

Tantalum 

Vlnylidene  chloride 

For  the  remaining  aubatanoea  for 
which  STELa  or  ceiling  limits  were 
propoeed.  OSHA  has  determined  that 
the  toxicologic  evidence  demonstratea 
that  a  short-term  limit  is  neoeaaary  to 
provide  employee  protection  that  would 
not  otherwise  be  provided  by  an  8-hour 
TWA  limit  alone. 


WISH  (Ex.  ue,  p.  ao)  i 

OSHA  adopt  a  "gmeric  STEL" 
appMcahla  te  all  substances  regulated 
1^  06HA.  aimilar  to  the  general 
excurakm  limit  recommended  by  the 
AOGIR  Another  cowmenter.  the 
Chaiaical  Manufacturara  Aaaocialion 
(CMA)  (Tr.  pp.  10-12  to  10-M);  waa  noT 
in  favor  of  auch  a  proviaion  baraiiaa  in 
CMA's  view,  a  general  excursion  limit 
relatea  to  atatlaliani  watioUllly  in 
aampling  data  rather  than  to 
toxicological  factora. 

In  the  final  rule.  OSHA  has  not 
eatabliahed  a  general  excursion  limit 
that  appliaa  to  all  regulated  aubatancaa. 
Howevea;  thaae  are  afotfcplBca  iituatioaa 
where  OSHA  believes  that  worker 
protection  raqwirea  the  tamlaniantatinii 
of  a  STEL  Pbr  exampla.  06HA  beHevea 
that  the  aevetity  of  the  health  effect 
caoaad  by  expoaure  and  the  pattern  d 


involving  a  given  anbatanca  at*  bodi 
hctora  ^t  should  be  oonaidasad  when 
determining  whether  a  ahort-tBmt  hnit 
la  appropitelA  OOIA  aonahsdaa  that  la 
llMa  ImtaacaBw  pioiwliitlaf  a  8TEL  la 
a  necessary  and  appropriate  meaaora 
for  ensaring  that  workplace  roii^ltiaaa 
will  be  maikitained  imder  a  auffident 
degree  of  control  to  enaure  that  workers 
are  proteded  from  experiencing  serious 
•spoaure-iaiated  health  rffetti 

1&  Subatancea  for  Which  OSHA  b 
Adding  Skin  Designations 

For  48  aubatancaa  indudad  In  ttiia 
nilaaakii^  OSUA  ia- addi^  akia 
deaignationa  in  recogniHatt  al  A»  ■ 
capadty  of  theae  aubatances  to  be 
abaorfoed  through  the  akin  in  sufRdent 
quantitiea  to  cauae  aystamic  toxidty. 
Table  C18-1  show*  idl  of  the  aubatancaa 
for  which  the  Agency  ia  eatabliahing 
skin  notations. 


TABLE  C18-1.   List  of  Substances  for  Which  OSHA  Is 
Adding  a  Skin  Designation 


H.S.  Number/ 
Chemical  Name 


1009  Acrylic  acid 

1051  n-Butyl  alcohol 

1055  o-sec-Butylphenol 

1070  Carbon  disulfide 

1075  Catechol 

1084  o-Chlorobenzylidene  malononitrile 

1091  Chlorpyrifos 

1107  Cyclohexanol 

1108  Cyclohexanone 
1110  Cyclonite 
1118  Diazinon 

1129  1, 3-Oichloropropene 

1131  Dicro'tophos  CBidrin) 

1141  Dimethyl  l,2-dibromo-2, 2-dichloroethyl  phosphate 

1146  Dioxathion  (Delnav) 

1152  Disulfoton 

1156  Endosulfan 

1160  Ethion  (Nialate) 

1173  Fenamiphos 

1175  Fenthion  -.  '     *- 

1181  Fonofos  J 

1184  Furfuryl  alcohol 


CAS   No. 


79-10-7 

71-36-3 

89-72-5 

75-15-0 

120-80-9 

2698-41-1 

2921-88-2 

108-93-0 

108-94-1 

121-82-4 

333-41-5 

542-75-6 

141-66-2 

300-76-5 

78-34-2 

298-04-4 

115-29-7 

563-12-2 

22224-92-6 

55-38-9 

944-22-9 

98-00-0 
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TABLE  C18-1.   List  of  Sub«tanc««  for  Which  OSHA  Is 
Adding  a  Skin  Designation  (tiontinuad) 


H.S.  Nuab«r/' 
Chaaical  Naa« 


1198  Haxafluoroacatona 

1211  2-Hydroxypropyl  aery lata 

1220  Isooctyl  alcohol 

1222  Isophorona  diisocyanata 

1229  M-Isopropylanilina 

1237  Manganasa  cyclopantadlanyl  tricarbonyl 

1240  Marcury  (aryl  and  inorganic  compounds) 

1241  Marcury  (vapor) 

1242  Marcury  (organic),  alkyl  compounds 
1244  Mathacrylic  acid 

1251  Mathyl  acrylonitrila 

1252  Mathyl  alcohol 
1256  Mathyl  daaaton 
1265  Mathyl  parathion 

1271  Mathylcyclopantadianyl  manganasa  tricarbonyl 

1273  4,4'^Mathylana  bis(2-chloroanilina) 

1313  Phanothiazina 

1319  Phorata  (Thimat) 

1335  Propargyl  alcohol 

1364  Sodium  azida 

1392  Thioglycolic  acid 

1394  Tin  (organic  compounds) 

1400  p-Toluidina 


CAS  No. 


684-16-2 

999-61-1 

26952-21-6 

4098-71-9 

768-52-5 

12079-65-1 

7439-97-r6 

7439-97-6 

7439-97-6 

79-41-4 

126-98-7 

67-56-1 

8022-00-2 

298-00-0 

12108-13-3 

101-14-4 

92-84-2 

298-02-2 

107-19-7 

26628-22-8 

68-11-1 

7440-31-5 

106-49-0 


i; 
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TABLE  C18-1.   List  of  Substances  for  Whioh  OSHA  Is 
Adding  a  Skin  Designation  (continued) 


H.S.  Number/ 
Chemical  Name 


CAS  No. 


1401  m-Toluidine 
1414  Triorthocresyl  phosphate  ;. 
142$  Vinyl  eyclohexene  dioxide 
1432  m-Xylene*alpha, alpha  * -diamine 


108-44-1 

78-30-8 

106-87-6 

1477-55-0 


*■:■.  .;  :    I- ,-% 
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The  AOCIH  baoan  to  Include  skin 
daslgnaliofw  for  Um  chemicals  in  ito  Mat 
for  tt«  firat  time  in  1961  (Slokli^er  lOaC/ 
Ex.  1-MS).  At  that  Hme.  the  organixation 
■ta tad  that: 

Thia  notaboa  is  lo  be  inlerprtted  ttmply  •• 
•a  indlcaU>r  that  iktn  abeorpMon  may 
oontributa  lo  tha  ovaratt  intala  §«■ 
axpoaura  in  addition  to  thai  from  inhalation. 
h  raiata  ■aialy  to  ■higqiMia  fciw  li^ati 
conlaminatioa  (Slokln«ar  1«az/Kx.  1  Mi). 


The  ACCIH  haa  axpandad  on  its 
raaaoniin  ilnca  tha  IMOs.  and  tha 
prafaoa  to  tha  sBoat  laaant  TlumhoU 
Limit  Vaium  and  Bio/agictU  Expomn 
Indicm  for  1987-1988  (AOCIH  1967/&1. 
1-16)  explains  that  tha  skia  dastjnation 
U  daal^Md  to  call  attantioa  to  tha  naad 
for  "appropriate  measures  for  the 
pravantioo  of  cutaneous  abaorptioa  so 
that  Iha  Ihraaliold  ttndt  ia  not 
Invalldatad"  {ACCmrtKrfEx.  1-16.  p. 
7).  Thoa.  a  skin  notation  wanu  that 
expoaore  via  the  cutaneous  route. 
InrJudint  abeorptloa  through  the  eyes  or 
mucous  membranaa  by  aithar  inhalation 
or  direct  contact  may  contribute 
subatantially  to  an  employee's  overall 
expoaure  anid  causa  systemic  toxicity. 

Tka  AOGIH  has  a  policy  of  uaii«  a 
dHmal  LOU  d  2  t/ki  aa  a  fHMral  cutoff 
for  detarainlnc  when  to  classify  a 
substance  as  sufBdantly  abaorbable  to 
presit  a  haaard  via  tha  parottaneoua 
roate:  that  ia.  Bubataacaa  havii«  a 
ilail»daaa  daraMl  LDba  of  laaa  than  2  g/ 
kg  laoiiva  a  sUb  Bolatiaii.  while  tkoaa 
Willi  iifsl  LPUe  above  this  catoif  do 
not  (AGGIH  t«6/Bx.  1^  p.  232).  Tha 
r  (AOCIH  t9M/Bx.  1-9) 
Ivalaa  tor  chronic 
i(La..farln(ddty 
.MladappltoatkMMof 
itathoaUia- 

08HAI 


r  Mlala  iha  rida."  fai  addltkat 
dM  NFRM  MMteMd  thai  bodi 


aMy  ba  aaa4  ta  Mail  aklB 

ihaldMUamalqraf 

prafaraMe  tor  an^MvtogaaalMto. 

would  no«  be  antofoad  to  Ika  caaa  al 
skin  notations. 


A  number  or  rulemaking  partidpanls 
(Bte.  S^M.  8-6«.  9-661.  »47lL  K«S.  S- 
677. 9-6n.  9-1066.  mi  »-lQ66s  Tt.  6/1/ 
86.  pp-^y-y.  337:  Tr.  8/9/68C  pp.  196. 
laaf  aOfacvea  lo  ine  sMit  notation 
langua^  contained  in  the  Summary  and 
Explanation  section  (Section  VII)  of  the 
NFRM  and  urged  OSHA  to  munciata  a 
clear  and  consistent  policy  on  the  use  of 
diasldnttosiguaHuua.  AecordlngtoD^. 
Lawrence  Heckcr  of  Abbott 
Laboratories: 

to  industrial  liygiaae  practice,  the  use  of 
tha  skin  notaliaa  as  tecowiendad  by  the 
AGCIH  lone  ago  becaraa  a  widely  used 
iadicalar  of  chemicals  for  which  skin 
abeonHioo  repraaants  a  significant  roula  of 
antfy  for  syslaeiic  effacta.  in  gaasML  iw  tarn 
haa  not  bean  aaad  lo  danota  initants  or  odier 
aiateriala  dMt  have  their  primafy  effects  on 
dw  akla  Haelf.  Abbott  Uboralorias 


Isa  this  phikMophw. 
dthalfteaaeoftta 


akin 

DoUtiaa  be  raatrided  lo  chanicais  for  whkJi 
the  akin  Is  a  stgniAcaat  roula  of  antiy  by  at 
leeal  one  of  dw  foUowing  two  criteria:  1.  the 
Bialarlal  is  highly  toxic  with  a  dermal  LDb* 
vahie  baaed  on  animal  teats  of  200  milligrams 
per  kilopam  or  laaa.  .  .  .  2.  Tha  oiaterlal  has 
exhibllad  deer  iyslaadc  efhda  In  paopk  as 
dw  raault  of  akin  contact  (Ex.  VOTa.  pp.  2-3). 

The  American  Industrial  Hygiene 
Assodatioo  (Tr.  8/9/86.  p.  148)  believes 
that  OSHA's  regulatory  language  should 
sdputota  that  protection  against  skin 
abaorptioo  should  be  adriaved  by  the 
"aaa  of  snglnaaring  controls  and  work 
pracdcaa.  wiMra  practicable,  and  shall 
iw  supplemawlad.  where  necessary,  by 
tha  use  of  suitaMe  gloves.  oovaraUa. 
goMlea.  or  other  appropriata  paraooal 
prolactiva  aqatpmenL"  The  Bastmaa 
Kodak  Coapany  (Ex.  9-661.  p.  3)  states 
that 


with  29  CFR  1910032  and  1810.134. 
which  require  the  use  of  engineering 
caolrals  and  work  practices  in 
preference  to  personal  protective 
equipment  only  when  inhalation  is  the 
route  of  entry. 

OSHA  agrees  with  Dr.  Hecker  and 
several  other  commenters  that  dermal 
irritation  alone  should  not  waftant  a 
skin  designation;  instead.  OSHA 
believes  that  skin  designations  should 
be  used  only  in  instances  where  a 
substance  can  be  percutaneously 
abeetbed  in  quantities  sufficient  to 
cause  systemic  poisoning.  However,  the 
Agency  has  detennined  that  mora 
protective  policy  Umo  that  advocated  by 
Dr.  Hecker  should  be  used  lo  decide 
when  a  skin  designation  is  appropriate. 
In  this  rulemaking.  OSHA's  decision 
logic  for  establisfadng  skin  notatiooa 
derives  from  the  Agency's  Hoand 
Communication  Standard  (29  CFR 
19iai200).  Appendix  A  of  that 
regulation  defines,  in  measurable  terms, 
the  possible  health  effects  that  may 
occur  in  the  workplace  as  a  result  of 
chemical  exposures.  These  definitions 
set  forth  quantitative  guidelines  for 
determining  if  chemicals  are  "hi^y 
toxic"  or  merely  "toxic"  by  the  dermal 
route  of  expoaure.  A  chemical  is 
considered  highly  toxic  via  skin 
absorption  if 


The 


r  la  ■liwisi  mm  eetacr  or 
'  to  mintaiiaa  tkia  abaorpdon.' 

to  response  to  theea  cooiments.  Iha 
AfBocy  has  developed  new  linpiap  far 
>(aN*)(ii)of|1gM1 
I  as  follows: 

Aa  siptoyaaa  shin  sxpaaais  h 
hatod  in  lahto  Z-»-A  wMh  dw  I 

lahalbe 
f  0Xt0n{  pof$ioi9 


1  eontm/g  ar  wtfrk 
#raoCtess  (amphaaia  added). 

06HA  ia  not  requiring  that  engineerlqg 
ooMroia  aa  aaad  preferentially  lo  prelaci 
apdnat  skto  ■baorption.  the  Agency 
notea  diat  this  decision  is  consistent 


.  .  .  (iij  haa  a  madian  ledial  doae  (LOb.)  of 
200  oiilligraaM  or  laaa  per  kilogram  of  body 
weight  whan  admiaiaterad  by  oantimMua 
ooDtact  far  M  hours  (or  laaa  if  daadi  occwra 
widdn  24  hours)  widi  dw  hare  skin  of  albino 
rabbito  woighiag  batwsae  Iwe  and  Ihrae 
kikgrama  each. 

h  ia  cenaidarad  tax/rviaakin  abaorption 


^       WM 


|M|  haa  a  SMdiaa  ladial  doaa  (LOU)  ef 
Ihaa  200  aiUMpaaM  per  kilo^m  Iwt 
ore  tiiaa  \jaao  atiUi^vraa  per  kilogram 
af  hedy  \  li^t  whan  adadniatered  by 
cendaauaa  colaci  far  M  hoara  (or  laaa  if 
death  oecan  widda  M  hoara)  with  the  bate 
skiaef  albiao  rabbits  weighinii  hetwfien  two 
and  ttirea  UiepaaM  aech. 

Accordingly.  OSHA  haa  determined 
that  a  skin  notadon  is  necessary  for 
aobatanoaa  that  have  median  lethal  doae 
(LDU)  vahias  in  rabbiU  on  single-deee 
appUcatioos  of  laaa  dian  1000  mg/kg.  In 
aditttkm.  In  vary  rare  cases  where 
avaitoble  data  (for  any  species)  indicate 
that  dermal  contact  rnults  in  a  systemic 
doae  that  is  eqaivalant  to  or  greater  than 
tha  doaa  that  wooki  be  permitted  by  the 
PEL  via  inhaladon.  OSHA  beUevea  dial 
a  skin  designaUoa  Is  warranted.  In 
addWau  to  tfds  aniaal  evidence.  OSHA 
baHevea  that  tha  avaitobiMty  of  human 
data  demonstrating  that  systemic  injury 
has  occurred  as  a  result  of  skin 


absorption  is  sufficient  evidence  that  a 
sldn  notatton  is  warranted. 

OSHA  has  followed  these  guidelines 
in  establishing  skin  designations  in  tfiis 
rulemaking.  lit  a  consequence,  the  sldn 
designations  inoposed  in  die  NPRM  for 
eiglit  substances  have  been  deleted  in 
the  final  nde  because  the  Agency  found 
in  its  subsequent  review  of  the  record 
that  the  substances  failed  to  meet  the 
requisite  animal  and/or  human  criteria, 
thus  demonstrating  an  absence  of 
significant  risk  as  s  residt  of 
percutaneous  absotption: 

Allyldyddylethen 
Captafol: 

2-fM)ibatyIaininoethanok 
Diethylene  triamine; 
Hexaddorobutadiene; 
Propyl  alotdiol: 


1.2-PMpylene  glycol  dinitrate;  and 
1.2.9-Triddoropropane. 

The  evidence  tfiat  OSHA  finds 
acceptable  In  himians  is.  of  oourse, 
impossible  to  quantify  in  terms  of 
laboratory  measurements.  For  example, 
much  of  ttie  information  on  the  dermal 
toxidfy  of  substances  in  humans  is 
anecdotal  and  derives  from  aoddental 
poisonings.  Nevertheless.  OSHA 
believes  tibat  such  evidence  should 
constitute  a  sufficient  basis  for  the 
establishment  of  a  ridn  designation, 
b  addition,  OSHA  has  added  skin 
designations  to  a  number  of  substancea 
where  none  were  originally  propoaed  if 
commenters  submitted  evidence  to  the 
record  that  siqiported  tfiese  additions. 
These  substances  are: 


Acrylic  add; 

Carbon  disulfide; 

Catechol: 

Disulfoton: 

Isofrfiorone  diisocyanate; 

Mncury  (aryl  and  inorganic); 

Methacr^c  add:  and 

Sodium  azide. 

SubstanceM  for  which  theACGIHHaa 
Deleted  the  Sldn  Notation 

For  four  substances,  the  ACCHH  has 
deleted  the  sldn  notatioas  that  appeared 
in  the  1968  edition  of  the  ANaunento/lMMi 
and  diat  wen  sabseqnentfy  adopted  by 
OSHA  under  die  Section  6(a) 
mechanism  to  1971.  TaUe  C16-2  diowa^ 
these  diemicala 


TABLE  C18-2.  List  of  Substances  for  Which  the  ACGIH  Has 
Deleted  the  Skin  Notation 


H.S.  Number/ 
Cheaical  Naae 


1113  ODT 


CAS  NO. 


1149  Dipropylene  glycol  aethyl  ether 


1197  Hexachloroethane 


1303  Paraquat,  respirable  dust 


50-29-3 
34590-94-8 

67-72-1 
4685-14-7 


OSHA  to  retaining  die  skto  notatloBs 
for  these  foor  sabstuioes  (DDT. 
dipropylene  glyool  meth^  ether, 
hexadiloroetfaana.  and  paraquat).  The 
Agency  believes  that  deletion  of  these 
dedgoatioos  would  ooodtitute  an 
tocTMae  to  the  levd  of  expoenre 
permitted  and  would  dius  decrease  die 
extent  of  worker  protectiai  provided  by 
OSHA.  to  aooocdanoa  widi  principles 
establiahad  by  OSHA  (see  dM  preambto 
for  the  final  lavlaloDS  to  the  cotton  dust 
standard,  80 /n  S1120  «r  aeg.).  die 


Agency  must  demonstrate,  (»  die  bads 
(rf  human  data,  that  ddettog  dieee  ddn 
designattois,  whidi  were  established 
under  the  6(a)  medianism,  will  not  poee 
a  significant  risk  to  exposed  workers. 
The  disaisdon  below  describes  die 
Aeon's  reasons  for  recommending 
ddetton  of  these  notations. 

The  evidence  on  whidi  dw  ACGIH 
based  its  decision  to  delete  skto 
notations  for  the  foor  chemicals  to 
question  to  primaiily  animal  evidenoe. 
For  DDT  and  hexadiloraediaiie,  die 


ACGIH  ddeted  dw  akto  dedgnatioa 
baaed  on  dw  retottody  to<*  demal 
toxidfy  demonstrated  by  dwaa 
substances  to  animal  stadtos.  OSHA 
condodes.  however,  that  tha  absence  of 
significant  risk  to  homans  vto  dermal 
abaaiptton  has  not  been  snffidendy 
shown  far  ddwr  DDT  or 
hexadiloroediane.  to  dw  caae  of  the 
totter  substance,  there  are  no  human 
data  with  adddi  to  demooatrate  an 
absence  of  risk,  and  to  dacreaas  the 
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•moont  of  protoctloa  piov\dmi  hg  Ika 
•xlstliM  Umil  wouid  not  b*  iwii^ilili 
For  Um  two  mmainlng  aabstano**  tn 
this  poufk,  paraquat  and  dlpropylant 
fiyool  mathyi  atkar  (DPGME).  tha  ridn 
BoialkM  was  daialii  F 
AOCIH  bailavaa  Hwl  I 
not.  in  tha  caaa  of  | 
tha  unbrokan  or  iinin|«fad  •kte"  or 
baiiavaa.  aa  ia  tha  caaa  of  DPCME.  that 

.  .  .  by  tha dafiMraala iw lahUla'' 
(ACCIH  iaM/Bx.l-H  Howavar.  OSHA 
Bolaa  that  at  H^  doaaa  pataqaat  doaa 
oiiuia  awl  bfaafc  oowb  danDal 
ovmara    aoo  pain  auujr  ■>  wk  uuuj. 
TBa  MmanafiJMMMt  laooraa  ina  caaa  oi 
a  44-jraar-old  ■■»  tHi*  4M  af 

MMslaMy  aftar  ha  WM 
tha  parcatanaaaa 
abaorptton  af  aa  aculaly  toxic  quantity 
of  BMtthrtad  paraquat  (AOCIH  ISM/Ex. 
A-ay  Tharafora  OflHA  is  ratainlnf  tha 
■kin  notatioa  for  paraqpMk 

b  addition,  tha  Apaqr  mUm  Ibal 
DKMB.  appliad  asaantlaOy  aooordii« 
to  tha  OMthod  proscrlbad  by  Drain  at 
al^  was  abaorbad  in  saflldant  quantitiaa 
throufh  rabMtridn  to  laaalt  In  translant 
narcosis  [Potty '$  Induttrial  Hygiene  and 
Toxlcokgy.  Vol  2C.  p.  388a  Clayton 
aad  dayton  1982).  Ilawasar.  taptcal 
administratiaa  of  oohr  10  nf/la  DPGME 
flva  tlmas  par  waak  lor  13  waats  to 
shavsd  rabbit  slUn  cauaad  six  daaths 
amonf  savao  snlmala  KJ— ifcaf 
Haxardt  of  mt  w/onpioKM,  tad  ad^  pi 
221.  Proctor.  Hafhaa.  aad  Pladuaaa 
1988).  in  light  of  this  avidaoca.  OSHA 
balisves  that  dalatinf  tha  ridn  aotottaa 
tor  DPGME  would  ba  inappropriata. 
siaoa  tha  absanca  of  sifBlllcant  risk  in 
husMBS  caanot  ba  >lsai||i  dsMaiisliatMil. 
Coosaquantiy.  OSHA  b  ralainii«  the 
skin  aotatioa  for  this  sobataaca. 

la  acoordaaoa  wHh  tha  pdndplas 
statad  la  tha  oettaa  lintpnaaili  |80 
fR  81120).  OSHA  doaa  not  Bad  Iha 
avidaaoa  adduoad  by  dw  AOGIH 
sufRciant  to  pcovkia  a  baais  for  ths 
dalatloa  of  dH  aba  Mtottaaa  lor  tte 
pwp  of  iaar  sabataaoaa.  TIm  Afsacy 
coadadaa  dMt  dalatiaf  dto  skia  aototioa 
froMlhallmif  farPPT. 
(lyooi  ssathyi  ati 
aad  paraqoat  will  aol  sasars  that 


OSHA  wilt  poMialliadto 
■s^rtKhUhaaaarlMHaa 
UatthathMladaaallorte 
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8IC40 
SIC  42 


8IC4S 
SIC  47 
8IC4B 

SIC  so 
sicn 

SKW 

vert 

UC1% 
SKT* 
SIC  so 


IVaaipoftation  Eqai|NMiit 

liwilsainai  Maimlartariai 
Railroad  TVaaaportaHoo 
Molar  PMiflil  TVanaportatton 
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at  Risk  by  Typa  af  Hasaid 

afdiaHisil     ofl 


L  SuppiMnant  1— Tadnical 
Sampta  Sttnray 


DBaarlpfioa  ov  i 


).  Supplamant  1— List  of 

MMaiitlaUy 

Bstiaulao  of  Numbsn  of  WuilLais 

by  4-Olth  SIC  and  Subatanea 

K.  Suppieoianl  5— Summary  and 
of  OSHASila  Visit  Data 

L  Supplwawit  4— Taboialad  Raaalts  of 
OSHA'a  19«  NatioDwidi  Sampla  Survey 

Nata^-SapplaBaala  t  Ihtaa^  4  arc 


avaHabia  la  dw  OSHA  Docket  Offlos.  Rooei 
NHB*.  MA.  Dapaftawat  of  Labor.  300 
Coostituttoa  Avaww  NW..  WaaUi^toa  DC 
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A  Introduction  and  Executive  Summary. 

Introduction 

Tha  Occupatiooal  Safety  and  Health 
AAaiaistntfoa  (OSHA)  ia  aMading  its 
existing  air  contaminant  standards  at  29 
cut  19iai00a  Tablaa  Z^l.  Z-2.  and  Z- 
S.  The  amendments  provide  more 
protactiva  permissiUe  exposure  limits 
(PELS)  for  aboQt  230  substances,  and  set 
aaw  expaaure  Usiils  lor  ia&  sabstances 
coirently  not  regulated  by  OSHA.  The 
PELs  induda  time-weighted  average 
limits,  short  term  expoaure  limits,  ceiling 
l^tak  aad,  hi  soow  casaa.  skhi 
dealgDations.  No  changes  are  being 
made  to  the  PELs  for  30  substances. 

Bockgrouad  Cnnpaas  enacted  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  to  achieve  several  goals, 
one  of  which  was  to  protect  worlwrs 
from  occupational  heislth  hasards. 
Congreas  acknowledged  the  role  of 
oocopational  axpootoa  in  the 
davriopntent  of  disaaset.  and  addressed 
in  the  Act  tha  naad  to  quickly  astoblish 
minimum  health  standards  to  control 

aocomplish  CMVHi^  hMMi  OSHA 
adopted  iaMM  I 
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huatkad  of  tkaaa  aayosaM  llHMa  «>a 


knowledge  and  techniques  were 
developed.  To  date  OSHA  has 
promulgated  extensive  health  standards 
for  only  24  individual  cheaucals.  Hm 
rulemaking  under  consideration  here 
would  set  exposure  limits  for  about  430 
chemicals  based  on  the  1987-88 
Threshold  Limit  Values  of  the  ACGIH. 
and  recommendations  of  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  of  die  U.S.  Department 
of  Health  and  Human  Services. 

The  08H  Act  requires  the  Agency  to 
consider  tfto  iaasibJIHy  of  proposed  aad 
final  staadvds.  EicacHtive  Order  12281 
(48  FR 13197)  raqoiras  that  a  reflatniy 
analysis  be  conducted  for  any  nile 
having  ma)or  economic  consequences  on 
the  national  economy.  Individual 
industries,  geographkal  regtons.  or 
levels  of  gavamment.  The  Regalatory 
Flexibility  Act  (S  US.C  801  et  seq.) 
similarly  requires  OSHA  to  oonsid^  the 
impact  of  the  proposed  and  final 
regulations  on  small  entities.  This 
analysis  taaais  these  requirensnts. 

Approach.  Because  this  rulemaking 
involves  about  430  chemicals,  OSHA 
has  prepared  the  regulatory  impact 
analysis  in  two  phases.  Phase  I  involved 
the  use  of  a  number  of  secondaiy  data 
bases  to  collect  information  on  tfie 
diemicals  to  be  regulated  and  ths 
industries  in  which  they  are  used.  Hiese 
data  bases  provided  information  on  the 
toxicity  and  health  effects  cX  expasawi 
to  the  chemicals,  and  current 
infonnatioa  on  engineering  controls  a 
use  and  emergency  response 
procedures.  Two  data  bases  provided 
informatioa  tm  employee  exposures.  The 
1982  Natimul  Occupational  Exposure 
Survey  (NOBS)  was  based  on  a  sample 
of  about  4.S00  businesses.  The  data  base 
develc^ted  from  this  survey  ocMitains  an 
estimate  of  the  number  of  persons 
occupationally  exposed  to  hazardous 
substaaoes  by  Standard  Industrial 


Classification  (SIC).  Tha  second  data 
base  was  OSHA's  Integrated 
Management  Information  System  (IMIS). 
The  nOS  cQBtaiBS  tha  lasolls  of  ak 
samples  taken  since  1979  by  OSHA 
industrial  hygienists  in  the  course  of 
compliance  inflections.  Both  die  NOES 
and  IMIS  data  bases  provided  valuable 
information  on  the  nature  and  extent  of 
employee  axposares  to  the  substanoas 
to  be  regulated;  however,  they  did  not 
provide  complete  information  on  all 
substances.  Smiplementaiy  information 
was  obtained  from  Industrial  hypenists 
and  enginecfs.  Tbeae  cjqierts  idaitified 
exposure  ooatrois  iaaae  and  the  aoaiber 
and  size  dTplanU  most  likdy  to  be 
affected  by  diis  rulemaking.  These 
aouicas  ha«o  provided  OSHA  with  a 
substantial  body  of  infonnation  on 
chemical  em,  axpoeures  and  omtnls. 

Phase  n  of  the  date  collection  effort 
involved  a  «ainpling  survey  of  about 
S.700  firms  In  industries  where  diemical 
exposures  were  bdieved  to  pose 
potential  prohVaws  The  survey, 
conducted  during  the  first  part  of  1988, 
gathered  date  oa  chemicals,  processes, 
exposures  and  controls  currently  in  use. 
These  additional  date  have  permitted 
OSHA  to  refine  tha  Fliase  I  preliminary 
estimates  of  technical  and  economic 
feasibility,  ia  addition,  site  visite  to  90 
firms  were  conducted  to  verify  the  date 
collected  oa  chemicals,  processes, 
controls,  and  employee  exposures. 

09iA  has  used  contractors  to  assist 
in  these  date  collection  efforts.  Three 
contractors  have  supplied  expert 
knowledge  on  the  industries  affected 
and  the  en^eering  controls  needed  to 
reach  the  proposed  exposure  levels. 
These  contractors  ase  Kearney/Centaur 
Division  of  A.T.  Kearney.  Meridian 
Research,  and  CONSAD.  FU  Associates 
provided  date  base  management  support 
during  all  phases  of  the  project 
Washington  Consulting  Group  designed 


the  sample  for  the  surveyed  firms  and 
KCA  Rc«eardi  conducted  die  telephone 
interviews  of  these  firms. 

Emirioyee  Exposure  and  Benefite 

Revising  OSHA's  Z-Table  Umito  for    ' 
hazardous  substances  is  expected  to 
result  in  reduced  risk  of  cfaemically- 
related  disease  among  exposed 
emidoyees.  Eiqwsure  to  substances 
included  in  the  rulemaking  has  been 
associated  with  a  variety  of  adverse 
health  effects,  including  impairment  of 
organ  system  functions,  mucous 
membrane  irritetion,  neuropathy, 
narcosis,  allergic  sensitizatioa. 
respiratory  disease,  cardiovascular 
diaeasa,  aad  caaoar. 

Using  date  from  OSHA's  IMIS  system 
and  informattoa  calected  from  the 
surv^  of  about  5.700  estebiishments. 
091A  estimates  tiiat  over  21  adBlaa 
employees  are  potentially  eiqiosed  to 
hazardous  substances  in  the  areifcplace. 
09iA  also  estimates  that  over  four  and 
one-half  million  enqtioyees  are  currently 
exposed  above  the  pro|ioaed  eiyiSBrt 
limito  for  these  substances.  TaUe  B-1 
-summarizes  OSHA's  ealiBHies  of  te 
numbo'  of  workers  currently  at  risk  of 
adverse  health  effects.  OSHA  pstimatfs 
that  promulgation  of  the  final  ruler's 
exposure  limito  will  resuh  in  a  potential 
reduction  of  over  55.000  umk-ralaled 
illness  cases  per  year,  over  23,000  lost- 
workday  illness  cases  per  fear,  aad 
almost  520,000  lost  workdays  due  to 
illness  per  year.  OSHA's  estinaate  is  that 
industry  conqiliaaee  with  the  final  rale's 
exposure  limito  will  result  in  a  reduction 
of  an  average  of  683  fatalities  aaaoaly 
that  are  caused  by  exposwe  to 
substances  that  cause  cancer, 
respiratory  disease,  cardiovascular 
disease,  or  liver  or  kidney  disease. 
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Nonregulatory  Alternatives 

OSHA  believes  that  there  are  no 
nonr^pilatory  alternatives  that 
adequately  protect  moat  workers  from 
the  adverse  health  effects  associated 
with  expoanre  to  the  dnakals  under 
considMWbM.  OSHA  hrilevw  tkal  the 
tort  liability  iMW  and  WtariMn' 
Compensatioa  do  not  provide  adequate 
worker  protection  due  to  market 
imperfections.  Some  employers  have  not 
complied  widi  the  standards 
recommended  by  professtonal 
ofgantodons.  Tlie  deleterious  health 
effects  reealting  fromcaulhiued  high 
levels  «f  exposure  to  iMxarrious 
substnoes  require  a  nvililoiy  solution 
and  the  06H  Act  reqiwea^he  Agency  lo 
protect  workers' healtlk 

TechMlegical  Feasibility 

Ccmsistent  with  OSHA  regulations 
and  peKcy.  engineering  oeMlrols  and 
work  paactices  are  puiuiari  over 
persoiial  protective  efMpnent  to  omtral 
employee  exposures  t»  airbrone 
contaminants. 

Engineering  controls  involve  the  use 
of  a  local  exhaust  ventflstion,  general 
ventilatlan.  isolation  of  tfie  woriier  and 
encloMM  <rf  the  soiuoe  of  omissions, 
procaaa  madificationa.  oqalpment 
modifications,  and  sabatMHtion  oi  do^ 
hazardous  or  less  hasardous  chemicals. 
These  methods  may  ba  used  alone  ot  in 
comUnation.  depemfing  upon  the 
industrial  processes  Involved.  These 
oontrob  ua  widely  used  and  will 
effecttvriy  control  tjyawcs  either  by 
themaelves.  or  couplad  with  changes  ia 
workaractkxs. 

Pemapa  the  raoet  widojy  used 
liii  liiii^an  fnr  rnntnrlHno  t*- — '"* 
expoaure  ii  die  use  of  ventilaton. 
General  ventilation  ases  tbe  movement 
of  air  wMinlhe  general  work  apace  to 
diaplaoe  or  dttiit*  Iba  bontaarinaBt-wttb 
frealFantride  air.  Geneadl  aentitation 
may  not  ba  dia  prefBired  ooBtrol 
BMAod.  boawver.  dua  to  die  laise 
volnnias  of  air  movament  reqabed.  Local 
exhaust  venifladon  uses  mudi  smaller 
volume  of  air  and  controb  emissions  at 
the  point  or  sonisa  from  whidi 
contaminants  are  generated. 

Is(dadon  invohres  placing  a  physical 
barrier  between  ^  hazardous 


operation  and  the  worker.  Many 
modem,  automated  manufacturing 
processes  are  now  fully  enclosed  in 
ventilatad  cabinets.  The  effectiveneas  of 
such  a  control  technique  depends  on  the 
frequency  with  which  the  workers  have 
to  enter  the  enclosure  during  normal 
operations.  In  other  situations,  the 
woriier,  rather  than  the  process  or 
machine,  can  be  placed  in  an  endosore 
having  a  ooatrolled  atmosphem.  Many 
processae  which  involve  potential 
chemical  oxiKWures  are  operated 
remotely  by  ^>erata(*  from  air- 
conditioned  boodis  isolated  from  the 
hazardous  materials. 

Substitution  refers  to  the  replacement 
of  a  to)dc  chemical  in  a  particidar 
process  or  woric  area  with  anoftor,  less 
toxic  or  nontoxic  predact  Propariy 
applied  aabatitutioncan  be  a  mry 
effective  control  technique.  Hawever. 
care  muatbe  taken  to  ensure  that  die 
proposed  aubstitute  performs  in  a 
similar  manner  to  tlK  product  beuqg 
replaced.  In  addition,  it  is  essential  that 
the  substitute  be  carcMly  evahMed  to 
ensure  (hat  In  controifing  one  hazafd. 
another  dKferent  hazard  is  not 
inadvertantly  introdaced.  The  anbetitute 
must  also  bo  ctMnpalible  widi  exiating 
manufactaring  equipment  and 
procesacib 

The  ■iif^^oMi  of  these  engineering 
control  tedmiques  will  depend  on  die 
physical  properties  of  the  chemicalt  and 
emissions  encoimtered  (boiling  paint 
vap<M-  ptesaiBe.  etc.)  and  the  praosss 
operating  oanditionaL  in  scmie  ranri. 
particulsriy  with  deanJng  solvents, 
substitalien  may  {Movide  the  qnid^st 
and  most  effective  maans  (rf  reducing 
expoewe.  in  etber  Htaations,  a  major 
effort  may  be  reqiured  to  alter  processes 
or  instd  or  expuid  local  or  geueisl 
^hftlOB  vcritUadao. 

OSHAnasfomd  thatangmeenag 
eontn^  and  inqiroaad  work  pamiliaaa 
are  available  to  rednoe  eiqioaure  levels 
to  the  aeai  lavds  in  akaoat  dL 
drcuBUtances.  Standardcontrob  have 
been  adapted  in  numerous  situations  to 
solve  sitnatiim-^iedfic  problons  in  all 
of  the  industry  sectors  affected.  Detafled 

loTtbia 


and  Regulatory  Analysis.  OSHA  does 
recognize,  however,  that  in  some 
drcumstances.  respiratory  protection 
nmy  be  necessary  to  complement 
engineering  controls  and  that 
respiratory  protection  may  also  be 
necessary  to  achieve  compliance  in 
some  specific  operations  in  some 
industries. 

Costs  ol  Compliance 

Costs  of  compliance  widi  tlie 
propoaed  rulemaking  aiaald  aesult  from 
indoatry  actions  to  lamer  ataricers' 
1*1^'*^  exposures  to  tbe  lawab 
promulgated  in  the  final  ivla.  Ibe  1968 
samfde  survey  of  almost  5.700  firms  was 
drawn  from  a  universe  of  over  one 
mflKon  firms  potentially  affected  by  die 
rale.  TaUe  B-5  at  die  Old  of  dns  section 
presents  a  list  of -indasMea  included  in 
tbaaanlyais. 

Sarvey  respondents  veiifiad  die 
number  of  work  statiens  and  woikers 
related  to  each  proceaa.  tbe  paacrsi 
locatiOB  and  configofatioa  Am  oontrob 
alreaci^  in  i^ace.  aiid  potrntial  chemical 
exposures  above  new  profioaed  levels. 
Process  controls  in  place  were 
compared  to  a  list  (rf  control  dengns  - 
needed  to  limit  expotmm  to  the  new. 
lower  levels.  Where  dw  reqahod 
nartfuiii  w«e  not  repmlad  to  be  in 
place,  a  compliance  coat  per  work 
station  was  assigned,  nooeaa  control 
costs  were  summed  per  astablishment 
and  certain  maintenance  workers  were 
assigned  a  respirator  cost  Costs  for  the 
surveyed  estabfisfaments  were  then 
we^^rted  (^  SIC  and  rize)  la  represent 
oeopyanoe  costs  far  the  universe  of 
alJBClad  plants. 

TW  aurv^  found  Nml  c 
calibliBhmentafif  thn  UOUMN 
catabMabmoits  ewfcaedlythaaurvey) 
K|Kirted  using  the  dtemicals  being 
i^dated  Of  diis  number,  131  jOOS  araald 
incw  some  coats  to  comply  with  die  i 
limits.  Hie  total  estimated  miiimiliBai 
coidlal  phn  amniaTopemdag  coats  i    . 
$787JBB  ndhan.  TaMe  B-2  presents  the 
annual  cost  by  industry  sector  and  the 
avHagapatplaalJ 
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Feasibility  Ch^ter  of  diis  FeeubiHty 
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Among  all  industry  Mcton  the 
average  annual  ooet  per  affected 
establishment  will  be  |6.00a 

Economic  Impact 

OSHA  prepared  two  estimates  of  the 
economic  effects  of  this  regulation  on 
poteiiUally  affected  ftmis.  the  two     ' 
estimates  were  basdd'Upon  No  Cost- 
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Passthrough  CVorst  case")  and  Total 
Cost-Passthroi^  ("best  case") 
scenarios. 

In  the  ^t  scenario  it  was  assumed 
that  all  conq>liance  costs  would  be 
absorbed  by  firms  jn  the  form  of 
-^reduced  profits.  Table  Bn3  omtainaa 
,fliUiim«uy  o£  this  >r(Nsi  case"  analysis. 


(  ■ . 


Under  this  scenario,  the  estimated 
average  percent  reduction  in  profits  for 
all  affected  firms  was  less  than  one 
percent  The  estimated  reduction  in 
IHXifit  of  23  percent  for  SIC  30  Rubber 
and  Plasfics  was  the  highest  among  all 
industries. 


(c)  Casts  ki 
sellsstlsw. 
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In  tbe  wcond  scenario  il  was  assumed 
that  an  compliance  costs  would  be 
passed  on  to  the  consumer  in  the  form  of 
higher  prices.  The  potential  price 
increase  for  an  industry  sector  at  the 


two-digit  SIC  level  was  estiBaled  by 
dividing  ttie  sectoi's  compliance  cost  by 
its  total  sales.  In  this  scenario,  tfiere 
would  be  litfle  impact  on  raaricet  prices: 
none  of  the  estimated  price  increases 


exceeded  one-half  of  one  percent  (see 
Table  B-4). 
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t:    O.S.  DipartMnt  of  Labor*  OccuiMitloMl  Safety  and  Health 

Adiiniatration, 

oefict  of  Ragulatory  AnalyaU. 

Notts: 

1.    ConaUta  of  8IC  5093  (acrai 

p  and  waata  Mitariala)  only. 

Based  on  this  analysis.  OSHA 
concludes  that  the  final  standard  is 
economically  feasible  for  each  sector. 
The  impact  on  prices  n  slight  and,  even 
in  the  worst  cases,  the  reductions  in 
profitability  are  small. 

RegulatQiy  Flexibility  Analysis 

|a4lccordance  with  the  Regulatory 
Rexibility  Act  (Pub.  L  9fr-dn.M  6taL 
1664)  |5  U.S.C  601  et  seq.),  OSHA  has 
made  a  preliminary  assessment  of  how 
this  rulemaking  will  affect  lai^ge  and 
•mall  establishments.  The  lenrits  of  this 


preliminary  assessment  indicate  dMi 
some  small  establishments  may 
experieace  «one  adverse  impact  The 
smaller  profit  margins  of  some  small 
establishments  may  make  it  difficult  for 
then  to  absorb  iwo'eaBes  in  compliance 
costs.  An  important  ameliorating  factor 
for  each  affected  firm  will  be  its  ability 
to  pass  through  additional  costs  to  the 
ONwaMr.  The  ability  af  indiv idtial  finns 
la  da  AiB  imU  ba4lepeiident  vptm 
product  demaod  elasticities.  It  is 
expected  diat  all  Impacted  finns  will  be 


able  to  pass  through  some  portiim  of 
their  increased  costs. 


EavinMHnental  Impact 

The  standard  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
igeeiNEPA}.  the  Coaadl  on 
Environmental  Quality  NQ>A 
regulations,  and  the  Department  of 
Labor's  NEPA  compliance  procedures 
and  is  not  anticipated  to  have  significai<t 
impact  on  the  external  environment. 
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TABU  i-S 
SIC  GWUPS  OOVCRCO  IN  TNC  OSNA  ANALYSIS 


DWItt«i  0.    Nimiftctiirliig 


Nijor  6ro«p  20. 
Group  21. 
Group  22. 
Group  23. 


Major  Group  24. 

Nijor  Group  25. 
Nijor  Group  26. 
Nftjor  Group  27. 

Nilor  Group  21. 
Ni]or  Group  29. 

Nijor  Group  30. 

Nijor  Group  31. 
Nijor  Group  32. 

Ntjor  Group  33. 
Major  Group  34. 


Major  Group  3S. 
Major  Group  36. 


Major  Group  37. 
Major  Group  38. 


Major  Group  39. 


Food  and  ktndrad  products 

Tobacco  MiNif acturtt 

Totllt  ani  products 

Apparti  and  Ottitr  fintshtd 

products.  Mdt  frca  fabrUs  . 

aiid  slBllar  aattrlals 

Luibar  an^  wood  products.. 

tMcapt  fumlturt 

Furnlturt 

Paptr  and  altftd  products   • 

Prtntlno.  pubHshlng.  and 

allltd  (ndustrlts 

OiMlcals  and  all  ltd  products 

Ntroltua  rtflMnf  and 

rtlattd  Industrlfs 

NuMtr  and  alsctllantous  ;  '  ;  ' 

plastics  products 

Uathtr  and  Itathtr  products  . 

Stont.  clay.  fUss.  and  .'  .' : 

coAcrttf  products 

l^lflary  attal  1 ndustrlts 

Fabrtcattd  atUI  products . 

fMCtpt  ■achtotry  and 

transportation  t^lpatnt 

Machlntry.  tictpt  titctrlcal'. 

CItctrlcal  and  *1«ctron1c 

MChlntry.  tqulpatnt*  and- 

suppllts 

Transportation  tqutpatnt 

Mtasurlnf.  analyzing,  and 

control 11 no  Instruatnts; 

photographic,  atdlcal  and 

optical  goods;  watchts  and 

clocks 

MIsctlUnaous  aanufacturlng 

Industrlts 


ttiviyion  C. 


Transportation.  Co«wn1  cat  Ions.  Eltctrlc.  Gas.  and  Sanitary 
Sarvlcts 

• 

Major  Group  40.  Nail road  transportation 

Major  Group  45.  Transportation  by  air 

Major  Group  47.  Transportation  sarvlcts 

Major  Group  49.  Eltctrlc.  gas.  and  sanitary 
Sir V lets 
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TABLE  B-5 

SIC  GROUPS  COVERED  IN  THE  OSHA  ANALYSIS 
(CONTINUED) 


:.;w0k^ 


^ 


Division  F.  Nholtsalt  Tradt 


Major  Group  50.  Hholesalt  tradt  -  durabit  goods 
Major  Group  Si.  Hholesalt  tradt  -  nondurabit  goods 


Division  G.  Ratal  1  Tradt 


Division  I. 


Major  Group  55.  Autoniotlvt  dtaltrs  and  gasolint  servlct 
stations 

.  * 

Strvlcts 
Major  Group  72.  Personal  services 
Mtjor  Group  73.  Business  strvlcts 

Major  Group  75.  Autonotlvt  rtpalr.  services,  and  garages 
Major  Group  76.  Miscellaneous  repair  services 
Major  Group  80.  Health  services 


Source:  U.S.  Departiitnt  of  Labor,  OSHA.  Off let  of  Rtgulatory  Analysis,  as 
dtrlvtd  froa  Standard  Industrial  Classification  Manual  1972. 
Extcutlvt  Offlct  of  tht  President  —  Office  of  Manageaent  and 
Budget. 


Tht  listing  txctudts  tht  construction  industry  (SICs  15.  16.  and  17) 
Mhlch  win  bt  tht  subjtct  of  a  stparatt  rtgulatory  analysis. 
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C  Suivay  of  AffKlad  IndiMtriM 

Chemicait  and  other  haiardous 
substanoM  are  praMnt  to  101116  degree 
in  all  Industries.  However,  some 
industry  sectors  use  chemicals  more 
extensively  than  others  and  have 
controls  in  place  which  do  not  always 
reduce  workers'  exposures  below 
permissible  exposure  levels.  This 
chapter  presents  an  overview  of  those 
industries  which  OSHA  believes  may 
experience  coats  and  benefits  as  a  result 
of  this  rulemaking,  in  order  to  estiaale 
and  quantify  the  potential  impact  of  the 
rule,  a  sample  survey  of  about  5.700 
establishments  was  conducted  during 
the  first  pari  of  1988.  The  results  of  the 
survey  provided  the  basis  for  the  coat 
and  benefit  estimates  presented  in  this 
Feasibility  and  Regulatory  Analyses. 

Table  C-1  at  the  end  of  this  chapter 
shows  establishment  and  employment 
data  for  the  industries  where  OSHA 
expects  costs  and  benefits.  In  order  to 
determine  which  industries  to  inoKMie  io 
the  sample  survey.  OSHA  relied 
primarily  on  two  data  sources:  1)  the 
NIOSH  National  Occupational  Exposure 
Survey  (NOES)  of  1992  and 
supplementary  information  from  the 
NIOSH  1972  survey,  and  2)  data  io  the 
OSHA  integrated  ManagemaBi 
Information  System  (fKOBI.  The  1992 
NOES  data  base  contains  a  sample  of 
the  number  of  persons  exposed  by 
substance  and  induatry  fawn  afanoat 
4J00  businesses  in  99  diffierent 
geographic  areas  in  the  United  States. 
OSHA's  IMIS  contains  the  raaolls  of 
exposure  samples  taken  since  1979  by 
industrial  hygienista  during  the  course  of 
compliance  inspections.  Using  these  two 
data  bases,  industries  which  are  likely 
to  use  the  substances  in  this  rulemaking 
at  levels  which  might  exceed  the 
pnipoeed  exposure  UmiU  were 
identified. 

As  a  check  on  this  list  of  industries. 
OSHA  contracted  with  about  one  doxen 
industrial  hygienisto  and  chemical 
engineers  to  review  the  list  Based  on 
th«ir  professional  knowledge,  these 
experts  verified  the  industries  with 
potential  exposure  problems.  The  final 
list  of  induatries  selected  for  the  sample 
survey  included  over  3D  two-,  three-,  and 
fouiHligit  SICa  where  it  U  believed  that 
chemical  exposures  potentially  exceed 
the  new  or  rsviaed  levela. 


Industry  sectors  not  included  in  the 
survey  are  those  where  OSHA  beKeves 
there  is  little  potenttal  chemical 
exposure  or  where  existing  exposures 
are  well  controlled.  Industries  which 
were  not  surveyed  for  these  reasons 
included  finance,  real  estate,  insurance 
and  OMMt  servics  and  retail  trads 
sectors.  The  construction  industry  was 
also  excluded  and  will  be  the  subfect  of 
a  separate  rulemaking  action.  Industries 
such  as  mining  and  certain 
traiuportation  sectors  were  not  included 
since  other  agencies  have  safety  and 
health  enforcement  jurisdiction.  Certain 
industry  sectors  including  textile, 
apparel,  food  and  tobacco  producta  are 
expected  to  incur  some  costa  as  a  result 
of  this  rulemaking,  but  these  were  not 
included  in  the  sample  survey.  The 
reasons  for  not  including  these  sectors 
in  the  survey  were  restrainta  on  the 
sample  sixe,  reUtiwely  low  baiaidniis 
substance  exposurs  levels,  snd  the 
availabiUty  of  adequate  faiformation  on 
the  engineering  controls  enrrentty  in  use 
in  these  industries. 

Industrial  hygianists  aa4  sngineers 
under  contrsct  to  OSHA  slso  identified 
me  pmoesses  osea  m  niv  uwusuiw 
surveyed,  and  the  chemicals  used  in 
those  processes.  Bxpected  levels  of 
sxposufo  and  iia  auober  of  enpJoysas 
poteottaUy  exposed  wet*  sstiiosisdl  TW 
Ust  of  processes  and  chemicals 
determined  to  be  in  common  use  in  each 
industry  sector  was  subsequently 
verified  in  the  sample  survey. 

Establishments  to  be  surveyed  were 
selected  based  00  a  statistical  sample  of 
all  establishments  in  the  surveyed 
industry  sectors.  For  each  SIC 
estabMshmento  were  selected  froai  foor 
size  categories. 

(a)  0-19  employees 

(b)  20-99  emplovees 

(c)  100-249  employees 

(d)  2S0  or  more  employees 

This  permitted  analysis  of  the  effecta  of 
the  rulemaking  by  establishment 
employment  size. 

About  54)00  completed  responses 
were  required  to  obtain  statistically 
valid  results.  The  field  survey  was 
conducted  by  KCA  Research  usii^ 
Computer-Assisted  Telephone 
Interviewing  (CAT!).  Trained 
interviewers  requested  data  from  each 
establishment  regarding  production 
employment,  chcnuical  usage,  and 


exposure  guidelines  in  use.  Respondenta 
were  askMl  to  verify  the  presence  or 
absence  of  chemicals  and  processes 
hoMoved  to  be  found  in  establishments 
in  their  industry,  and  were  asked  to 
volunteer  information  on  other 
chemicals  not  included  on  the 
interviewers'  "prompt"  list  of  chemicals 
in  use.  For  each  chemical  present,  the 
respoadent  was  asked  about  ammioU 
used,  employee  exposure  levels,  and 
processes  where  used.  For  each  process, 
the  respondent  was  asked  questions 
concerning  its  configuration,  frequency 
of  use.  and  the  types  of  controls  and 
personal  protective  equipment  in  use 
This  information  was  used  to  develop 
the  estimates  of  costs  and  benefits 
presented  in  tfiis  RIA. 

Supplement  1  contains  a  technical 
summary  of  the  survey  and  Supplement 
4  contains  tabulations  of  the  survey 
results.  (Survey  rssuhs  include  some 
responses  from  SIC  44 — ^Watw 
Transportation  sad  SIC  4d— Pipelines. 
ThMO  were  indoded  prior  to  s 
detsroUnation  thol  the  SICs  included 
industries  not  within  the  scope  of  this 
rulemaking,  or  where  other  agencies 
have  jurisdirtiftB  1  11m  nttwltt  geootoUy 
corroborated  the  preliminary 
aassiwiso^s  of  polmtial  industiy 
snyosMW  aod  overexpoaute  to 
chemicals  and  provided  a  general 
picture  of  workers'  exposure  in  these 
industries.  In  the  sample  of  about  5,700 
firms,  over  one-half  reported  chemicals 
being  used  in  the  workplace.  Most  of  the 
firms  which  reported  no  chemical  usage 
were  small  administrative  or 
distribution  unlta  of  multi-plant 
companies.  Among  the  firms  surveyed 
which  ose  dMmfeals.  ainasi  SM-third 
use  specific  exposure  standards  as 
targeta  for  maintaining  workers* 
exposure.  The  OSHA  PCLs  are  used  by 
SO  percent  of  firms  with  specific 
exposure  standards.  ACGIH  TLVs  are 
used  by  22  percent  and  the  NIOSH  RELs 
by  one  percent.  Table  C-2  shows  the 
distribution  of  adopted  exposure 
standards  by  surveyed  industry  groups. 
Over  one-third  of  all  firms  reported  that 
they  have  a  hazard  communication 
training  program:  however,  less  than 
one-half  of  the  firms  using  chemicals 
reported  having  a  hazard 
communication  program  (see  Table  C- 
3). 
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Some  commentera  objected  to  the  use 
of  the  telephone  sun'ey  method  in  lieu  of 
written  responses  [see,  for  example. 
Bxs.  3-75a  3-877  and  3-747].  They 
stated  that  the  questions  were  too 
diverse  and  complex  to  be  answered  by 
a  single  person,  and  that  the  use  of  the 
CATI  techniques  necessitated  simplified 
responses  to  questions. 

As  preparation  for  the  survey,  OSHA 
sent  a  letter  to  each  potential 
respondent  approximately  two  weeks  in 
advance  of  the  initial  phone  contact 
The  letter  described  the  nature  of  the 
project,  the  topics  to  be  covered  by  the 
survey  and  a  response  card  to  be 
retiuned  to  the  survey  contractor  listing 
the  name  of  the  person  best  able  to 
answer  the  questions.  When  requested, 
a  copy  of  the  survey  questionnaire  was 
provided.  With  this  advance 
preparation.  OSHA  believes  that 
respondents  were  able  to  accurately  and 
completely  answer  the  questions.  While 
all  firms  were  encouraged  to  complete 
the  survey  over  the  telephone  so  diat  the 
responses  could  be  entered  on  the 
computer  during  the  interview,  some 
firms  refused  to  do  so  and  also  failed  to 
return  the  written  survey  forms.  Overall, 
the  survey  achieved  a  60  percent 
completion  ratio  (the  ratio  of  completed 
questionnaires  to  total  sample  cases 
drawn,  both  in  and  out  of  scope).  OSHA 
believes  that  the  use  of  the  CATI 
technique  greatly  improved  the  response 
rate  to  the  survey.  Previous  OSHA 
surveys  have  had  completion  ratios  as 
low  as  30  percent 

To  reduce  the  burden  on  respondents, 
process  and  chemical  lists  were  used  to 
prompt  respondents.  Two  commenters 
(Ex.  3-625,  Ex.  3-750]  stated  that  the 
lists  were  incomplete  and  thereby 
biased  the  final  data.  However,  one  of 
these  [Ex.  3-750)  correctly  stated  that 
".  .  .  responders  were  also  asked  to 
volunteer  additional  processes  or 
chemicals  present  in  their  plants."  Since 
respondents  did  indeed  volunteer 
"Other"  chemicals,  OSHA  believes  that 
the  use  of  the  prompt  "Other"  improved 
the  final  data  instead  of  biasing  it  The 


Inter-Industry  Wood  Dust  Coordinating 
Committee  commented  that  tfie  survey 
did  not  include  wood  dust  and  processes 
specifically  related  to  wood  dust 
exposure,  as  prompts  [Ex.  3-750). 
However,  respondents  replied,  in  many 
instances,  that  there  was  exposure  to 
"nuisance  particulates".  OSHA  used 
these  responses  as  surrogates  for 
responses  on  wood  dust.  However,  the 
Agency  concluded  that  the  costs  in  the 
Preliminary  Regulatory  Impact  Analysis 
understated  "the  extent  of  new  controls 
that  would  be  needed  in  order  to  comply 
with  the  proposed  wood  dust  standard" 
[Ex.  38A].  In  SICs  24  and  25,  the  number 
of  work  stations  where  wood  dust  is 
found,  the  percent  of  work  stations 
which  would  be  out  of  compliance  with 
the  proposed  levels,  and  unit  costs  for 
controlling  exposure  were  revised  to 
supplement  the  survey  results,  and  the 
recalculated  costs  of  compliance  were 
provided  to  interested  parties  and 
entered  into  the  docket  (Ex.  38A]. 

Commenters  also  ol^ected  to  the 
inclusion  of  non-production  fadlities  in 
the  surv^  [Ex.  3-1196,  Ex.  3-677,  Tr.  8/ 
15/88,  p.  105].  The  sample  survey  was 
designed  to  represent  the  universe  of 
facilities  in  each  SIC.  There  are  always 
a  certain  number  of  facilities  in  each  9C 
which  are  headquarters,  distribution 
centers,  or  sales  offices.  Where  workers 
at  these  facilities  have  no  exposure  to 
chemicals,  there  is  no  cost  to  control 
exposure  and  no  benefits  to  accrue  from 
lowered  exposure  levels.  Inclusion  oi 
these  facilities  is  statistically  correct  in 
order  to  represent  that  portion  of  the 
facilities  in  an  SIC  which  would  incur  no 
cost 

The  survey  sample  was  statistically 
designed  to  include  a  higher  proportion 
of  larger  establishments  (20  or  more 
employees)  because  of  the  wider 
variation  in  costs  expected  for  laige 
firms  to  comply.  The  American  Mining 
Congress  [Ex.  3-976]  expressed  concern 
about  "the  underrepresentation  of  small 
companies"  in  SICs  32  and  33,  while  the 
American  Iron  and  Steel  Institute  jEx.  3- 
1123]  commented  that  average  costs  for 


large  firms  are  not  representative  of 
costs  for  large  steel  facilities  in  SIC  33. 
OSHA  believes  that  the  generic  nature 
of  this  rulemaking  allows  a  greater 
latitude  in  grouping  industries  in  order 
to  estimate  "average"  costs,  and  that  the 
higher  proportion  of  large  firms 
surveyed  has  provided  a  more  valid 
estimate  of  the  average  costs.  Small 
firms  were  not  undertepiesented. 
Rather,  firms  in  the  large  size  classes 
were  "oversampled"  using  accepted 
statistical  techniques. 

Based  on  the  survey.  OSHA  estimates 
that  over  60  percent  of  production 
workers  in  most  of  the  industries 
surveyed  are  potentially  exposed  to 
chemicals  and  about  10-15  percent  of 
these  would  be  overexposed  at  the 
levels  proposed  in  this  rulemaking. 
Chapter  D  presents  OSHA's  estimates  of 
the  benefits  occurring  from  a  reduction 
in  the  number  of  employees  exposed  to 
these  chemicals. 

The  industry  profiles  that  follow 
present  economic  information  on 
industry  sectors  expected  to  be  affected 
by  the  rulemaking.  Most  but  not  aU  of 
these  industries  «vere  included  in  the 
samply  nvavey.  Table  C-1,  presented  at 
the  end  of  the  chapter,  contains 
employment  and  establishment  data  for 
eadi  industry  profiled.  The  number  <rf 
establishments  in  diat  table  was 
produced  from  1965  Dun  and  Bradstreet 
data,  to  be  consistent  with  the 
employment  and  economic  impact  data 
used  in  this  chapter  and  in  Chapter  H. 

Table  C-4  shows  the  number  of 
establishments  estimated  from  the  1988 
sample  survey  as  compared  to  the 
number  in  the  1986-87  Dun  and 
Bradstreet  (D  &  B)  file  bom  which  the 
sample  was  selected.  In  general  the 
estimated  number  of  establishments 
from  the  survey  is  lower  than  the 
number  in  the  original  D  ft  B  file.  Survey 
telephone  contracts  found  that  some 
sampled  firms  were  either  out  of 
business,  out  of  the  scope  of  the  survey 
(wrong  ^C).  or  listed  more  than  once  on 
the  file. 

■LUNO  OOOC  4S1S-3MI 


UMI 


71^ 
I 


•Rible  C-4 

IST*»l.lSl«ieMT  COUNTS  'MOM  UmH.1  tSTIMTiS  MO 

OMICIMAk  OUM  ft  OMOSTMIT 


MIICCMT 


WIICCNT 


ttriMTlOM 

ctut 

Clu. 

1  iic-t  t«s 

CMk.L 

t  ItC't  >«t 

Clkk 

t  ties  Mt 

Clu. 

4  sic->  at 

cau. 

t  tic-t  at 

ctu. 

t  ties  ti 

CCkt. 

J  ttc-s  ao« 

Ctkk 

t  tics  ata 

CtVl. 

t  tic-t  ata 

Ctu. 

to 

a»4 

Ctki, 

II 

att 

Ctu. 

la 

att 

Clkt. 

ia 

at» 

CC.k 

14 

f 

Oki. 

It 

ati           * 

ClLk 

It 

att 

Clkk 

IT 

att 

Ctkl. 

It 

ao» 

Clki. 

It 

aei-aot 

CCLb 

ao 

am 

Ctkl. 

ai 

aia-ait 

Ctu 

aa 

a2 

CtLk 

aa 

aa 

CtkL 

a« 

»•        - 

Ctkk 

at 

at. at. at. at 

CtkL 

at 

«0. 44. 4ft. 47 

Ctkk 

a? 

4ft 

' 

CtLL 

at 

4t 

CtLi. 

M 

tota.tita.titi.titf 

»l 

Ctkt. 

91 

tt.Tft 

(tu 

aa 

»a.»3 

CCb 

aa 

Tft4l.7tt3 

ctu 

M 

to 

Ctkl. 

•0 

»1 

ONlfilNAL 

NUMOtii  or 

iwtm  or 

tutvi* 

NUOOtH 

ISTAO.-S 

tSTAO.'S 

CSTIMTtO 

Mm,t 

tST*0.-S 

mON  CNTV 

Mtem. 

NIMOCII 

UNITS 

Dftt  riLt 

ouft.  rrNNS 

•Li   ao3 

OP  ttTM. 

toe 

laftoft 

ttio 

oaaa 

laito 

•t 

itia  .^ 

1101 

1114 

1000 

tn 

ttt4 

ttta 

aoao 

40tt 

*•« 

itiat 

lotia 

10041 

iat04 

oaao 

taa4 

0701 

7033 

»• 

TOt«t 

ttiar 

tToao 

ooaoa 

ti» 

avtT 

1043 

1441 

aoia 

ia> 

itta 

t4ft 

04ft 

laoo 

s 

aaoo 

iaT7 

1407 

1740 

taoa 

aart 

aatt 

attt 

t9t 

TtOO 

i4aa 

14lt 

Itta 

tot 

1000 

tit 

loat 

1334 

t% 

ina 

loat 

1377 

1421 

IM 

OTOt 

a?  24 

aat7 

aatt 

tn 

1000 

443 

Ttt 

733 

00 

nto  . 

iat4 

tl7 

too 

at 

TOO 

tti 

4ft^1 

oao 

00 

latTt 

laiia 

Il7ft3 

laait 

110 

aitT 

IttT 

Itt4 

377t 

ta 

4ft4 

a»t 

a4t 

aat 

•• 

aafta 

aota 

aoti 

Itt7 

tta 

aoioa 

ititt 

11704 

1tt30 

tt?7 

ttai 

7lft3 

t03t 

010 

44aat 

atato 

04300 

a7ait 

itotto 

taaia 

t37t7 

laaatt 

ox 

»aa7T 

..  .. 

43039 

oa 

ta4 

tot 

tta 

ft77 

att 

tt«to 

iTTat 

ItOit 

ittia 

4lt 

4tl44 

47143 

ti4a7 

ata7i 

07 

90TI" 

aattTt 

aooatv 

3t73ft7 

tot 

I4ft0aft 

..  .. 

..  .. 

107ftOft 

10T 

itatt 

loita 

iati4 

ItOtft 

«oa 

atiato 

tteaaa 

a77tt7 

333t4a 

10* 

14000 

o«ot 

ntat 

iati7 

ONic.  m 

OtO  TO     OUS. 

-lOft 
-37* 

-Oft 
-31« 
-Itft 

-aat 
-atft 

-I3ft 
-34ft 

-Itft 

-t» 

-laft 
•Itft 

-I3ft 

-aat 

-I7» 
-Itft 
-lift 
-Itft 

-atft 
-atft 

•31ft 
•Itft 
-Itft 

-atft 
-aoft 
•tft 
-i«ft 
-aoft 

-lOft 

-atft 

-it% 

-1S» 


CNTV 
TO 


PtllCtNT 

CHftNoe 

rtOH   tLS 
303   TO 


07ft 


too 
lift 

Vft' 
ItOO 


-l» 
a4ft 
aoft 


•  lift 

-«ft 

-Tft 


-tft 

-It* 
-10ft 
-33% 


-4aft 

43ft 


34ft 
Otft 

Itft 
Itft 

9ft 

atft 

-tft 
ftft 

atft 
»ft 

47% 
•7% 
-5% 

Ift 

«7» 

»t> 

93% 


-1» 
-23» 

-l«« 

12% 
•41% 

Itft 


z 

o 


I 


S 

« 

CD 
» 

9 

a. 
9d 

t 

» 

o 
0 


Federal  Rogioter  /  Vol.  54.  No.  12  /  Thuroday.  January  19.  1989  /  Rules  and  Re} 


Federal  Ragbter  /  Vol.  54.  No.  12  /  Thursday.  January  19.  1989  /  Rules  and  Regulations  2741 


It  is  possible  to  compare  these  survey 
establishment  counts  by  comparing 
them  to  two  alternative  governmental 
sources:  19B5  County  Business  Patterns 
from  the  U.S.  Department  of  Commerce 
and  1967  ES-202  data  from  the  Bureau  of 
Labor  Statistics  (BLS).  U.S.  Department 
of  Labor.  Table  C-4  also  provides  these 
governmental  establishment  counts. 

In  general  these  two  databases 
showed  fewer  establishments  than 
either  the  survey  or  the  D  ft  B  file.  Some 
of  these  differences  are  due  to  the  way 
an  "establishment"  is  defined.  DAB 
may  spUt  one  establishment  at  a 
particular  address  into  several 
estabUshments  based  on  the  various 
activities  performed  there;  ES-202  and 
County  Business  Patterns  may 
categorize  the  same  establishment  as 
one  unit  Also,  many  state  and  federally- 
run  establishments  are  included  in  the 
D  ft  B  file  in  the  SIC  related  to  their 
primary  activity,  rather  than  as 
governmental  units,  which  would  be  the 
ES-202  and  County  Business  Pattern 
classification. 

There  is  no  concensus  among  experts 
as  to  which  source  provides  the  most 
accurate  establishment  counts.  Based  on 
this  comparison  and  other  quality 
checks,  OSHA  believes  that  the  survey 
has  provided  a  sound  basis  for 
estimating  the  economic  impact  of  this 
rulemaking. 

SIC  20— Food  and  Kindred  Products 

This  major  industry  group  includes 
establishments  that  manufacture  or 
process  food  and  beverages  for  human 
consumption  as  well  as  certain  related 
products  such  as  ice,  chewing  gum, 
vegetable  and  animal  fats  and  oils,  and 
prepared  animal  feeds  [1,  pp.  59  to  69]. 
This  industry  group  was  not  included  in 
the  sample  survey.  Rather,  industry 
data,  costs  and  economic  impact  were 
estimated  by  experts  familiar  with  this 
industry  sector. 

Employment  and  establishment  data 
are  shown  in  Table  C-1.  The  total  1985 
value  of  SIC  20  shipments  ($301.6 
billion)  was  13  percent  of  the  value  of  all 
manufacturing  industry  shipments;  this 
represented  the  largest  share  of  any 
two-digit  manufacturing  industry.  The 
most  important  industry  within  SIC  20  is 
meat  products,  accounting  for  22  percent 
of  the  value  of  shipments,  followed  by 
beverages  and  dairy  products, 
accounting  for  14  percent  each  [2,  Vol 
1:8]. 

In  1985, 1.6  million  woricers  in  over 
29,000  establishments  were  employed  in 
SIC  20.  About  70  percent  of  these  are 
production  workers  [Table  C-1]. 
Employment  has  dedined  since  1979. 
The  largest  employer  is  the  meat 
products  industry,  with  23  percent  of  the 


workforce  in  1986.  followed  by 
preserved  fruits  and  vegetables  (15 
percent)  and  beverages  (13  percent). 
Meat  and  miscellaneous  food  products 
both  experienced  1986  employment 
levels  sli^dy  above  the  1979  peak  [5]. 
The  largest  number  of  food  products 
establishments  are  in  the  manufacturing 
or  processing  of  miscellaneous  foods 
and  meat  products  (17  percent  and  16 
percent,  respectively). 

Establishments  in  SIC  20  are  similar  in 
size  to  those  in  the  manufacturing 
industry  as  a  whole,  although  there  is  a 
smaller  concentration  of  very  large 
establishments.  Mean  estabUshment 
size  is  55  woricers. 

Most  recent  growth  by  large  food 
processors  has  been  through  business 
acquisitions  rather  than  internal 
expansion.  The  food  and  beverage 
sector  is  becoming  more  concentrated 
and  efficient  In  most  food  industries  for 
which  data  are  available,  concentration 
is  moderate,  with  the  largest  four  firms 
having  a  30  percent  share  of  sales. 
Exceptions  can  be  found  in  cereal 
breakfast  foods,  where  the  four-firm 
concentration  ratio  is  just  over  75 
percent  and  in  soft  drinks,  where  it  is  88 
percent  [3.  pp.  33-1  to  39-39]. 

In  the  next  few  years,  most  food  and 
beverage  producers  will  benefit  from 
increases  in  disposable  income, 
favorable  trends  in  consumer  purchasing 
patterns,  and  continued  low  commodity 
prices.  Decreased  operating  costs  and 
expenses  have  resulted  in  a  6  percent 
increase  in  (revenue)  income  in  1985-86 
for  large  food  and  beverage  processors, 
despite  sales  gains  of  only  a  littie  more 
than  1  percent  [3,  p.  39-1]. 

In  1SNS5,  the  median  rate  of  return  on 
assets  in  the  food  and  kindred  products 
industry  was  5.1  percent;  this  was  the 
third  lowest  for  the  20  two-digit 
manufacturing  industry  group.  The 
highest  rates  of  return  were  registered 
by  the  cookie  and  cracker  industry  and 
the  blended  and  prepared  flour  industry 
(11.8  percent  tmd  11.1  percent 
respectively),  followed  by  the  flavoring 
extracts  industry  (9.2  percent).  At  the 
other  extreme,  the  wine  and  brandy 
industry  registered  a  —0.9  percent  rate 
of  return  on  assets  in  1985,  «vith  an 
average  rate  of  under  0.1  percent  for  the 
1984-86  period.  The  cheese  and  rice 
milling  industries  also  have  relatively 
low  rates  or  return  on  assets  (2.2 
percent)  [6]. 

OSHA  received  docket  conunents 
pertaining  to  several  four-digit  SICs 
(2011. 2013,2016. 2017.  and  2074)  falling 
within  the  Food  and  Kindred  Products 
industrial  classification.  Most  comments 
addressed  the  use  of  three  substances 
included  in  this  rulemaking — carbon 


disulfide,  ammonia,  and  chlorine — in  the 
meat  products  sector  (SIC  2013). 

Commenters  noted  that  firms  in  SIC 
2013  produce  hot  dogs,  luncheon  meats, 
and  boneless  hams;  production  of  these 
processed  meats  uses  3.6  billion  pounds 
of  meat  and  0.9  billion  pounds  of  poultry 
annually.  Ten  percent  of  all  meat 
production  goes  into  the  production  of 
processed  meats;  for  some  meats,  the 
share  is  laigen  83  percent  of  all  ham  is 
processed  into  boneless  hams  (Exs.  3- 
421. 3-898].  Most  of  the  meat  used  in 
processed  meat  is  trimmings,  which  are 
not  suitable  for  use  in  other  meats.  An 
estimated  65  percent  of  all  processed 
meats  are  dependent  on  cellulosic 
materials  for  their  manufacture  (Ex.  3- 
421].  The  production  of  casings  of  this 
type  involves  the  use  of  carbon 
disulfide,  and.  according  to  commenters, 
achieving  the  proposed  limit  of  1  ppm 
for  this  substance  would  have  created 
issues  of  technolo^cal  and  economic 
feasibility  (discussied  in  greater  detail  in 
the  Technological  Feasibility  diapter. 
below).  In  the  final  rule,  the  limits  for 
carbon  disulfide  are  4  mmi  «w  an  8-hour 
TWA  and  12  ppm  as  a  STEL;  these 
limits  should  ameliorate  any  feasibility 
problems.  In  addition,  the  final  rule  has 
increased  PEL  and  STEL  limits  for  both 
ammonia  (35  ppm  STEL  only)  and 
chlorine  (0.5  ppm  TWA.  IX)  ppm  STEL) 
which  should  further  reduce  die 
economic  impact  on  this  industry  sector. 

OSHA  received  many  comments 
addressing  the  proposed  4-mg/m*TWA 
limit  for  grain  dust  (wheat  oats,  and 
barley)  in  facilities  classified  in  SIC  204, 
Grain  Mill  Products  (Exs.  3-63,  S-lia  3- 
237. 3-299.  3-405,  3-752.  and  3-755]. 
Comments  were  received  from  the 
owners  of  flour  mills,  rice  mills,  and  feed 
mills.  The  National  Feed  and  Grain 
Association  (NFGA)  (Ex.  3-752] 
estimated  that  the  number  of  feed  mills 
that  use  wheat  oats,  or  bariey  to 
produce  feed  is  1.260  facilities,  or  about 
14  percent  of  all  feed  mills.  The  NFGA 
arrived  at  this  estimate  by  assuming  that 
feed  mills  use  oats,  wheat  and  bariey  in 
proportion  to  the  total  U.S.  usage  of 
these  grains  as  compared  with  the  usage 
of  oth^  feed  grains  [Ex.  3-752]. 
(Estimates  of  the  number  of  feed  mills  is 
difficult  because  feed  mills  are  often 
classified  in  other  industrial 
classifications  if  the  major  portion  of 
their  sales  is  generated  by  non-feed-mill 
activities,  sudi  as  grain  elevator 
operations  or  sales  of  farm  supplies.) 
Tlie  NFGA  characterized  its  estimate  of 
1.260  potentially  affected  feed  mills  as 
"conservative"  (Ex.  3-752].  Commenters 
to  the  record  &t>m  the  Grain  KfiU 
Products  segment  of  SIC  20  stated 
unanimously  that  achievement  of  the 
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was  not  fissihis  in  afbctad  fraia 

lExs.  s-es.  »-iia  9-237. 9-^aa  a-m.  »- 

752.  Slid  S-7SS|.  Tliis  issue  is  discusssd 
f urfhsr  ia  (h*  Tschoak^ica]  Feasibiblv 
chapter.  Beoause  OSHA  has  reviiad  lbs 
PEL  for  fraia  dust  to  M  a«/n*  in  the 
flnal  nils,  most  of  ths  problsms  with 
technological  feasiknity  nriaed  by  these 
conunaatars  sre  likely  to  have  been 

onitigsted.  

A  comsasnt  to  the  vecord  {Ex.  3-lOBO] 
from  ths  National  Cotton  Council  of 
Amsrtes  jNOCA)  ststed  thai  ccrttonseed 
oil  mills  (SK:  2074)  win  be  adveraely 
im|»actsd  by  ths  psoposed  rule.  Hiess 
mills  process  ootlonssed  and  its  vsrious 
components  for  uss  in  snimal  fssd. 
edible  oil.  snd  csHulose  products:  their 
concerns  srs  with  the  proposed  limits 
for  n-hexane  snd  hexane  insomers, 
vegetable  oil  mist  and  grain  dast. 
According  to  the  NOCA.  there  aiv  80 
operating  cottonsssd  mUb  in  Dw  United 
States,  snd  most  o^  these  sre  snuA.  raral 
bosmesses  without  in-booss  indastiial 
hygiene  capabflitiy.  Ite  NOCA 
anticipates  that  Its  meurtwis  wlB  bava 
difRcalty  aHosoring  the  proposed  levels 
for  these  sobstanoss  (Ex.  S-1080,  p.  ll 
The  NOCA's  oonunents  sre  discusssd  in 
greater  detsil  in  Chaptsr  r  ■ 
Tecfino  logical  T'easluiiity. 

SIC  21— Tobacco  f4emafacturm 

EstabliihaiiiHi  ia  lbs  I 


cigsrattss  (8IC  211).  dgare  (SIC  21^. 

chewing  i 

(SlC212iar1bey( 

stsaamiagi 

70{.Tbei 

these  ladastilss  sre  to  paiHoalatos  net 

otherwiae  regulated  dartag  «he  initial 

haadih^  of  tobacoa  and  to  I 

that  have  been  asad  to  treat  ths  I 

This  industry  wss  not  indadsd  ia  lbs 


Data  oa  eaa^loymenl  and 
establiahawBis  for  SIC  21  ss 
Table  C-1.  Ia  IQM.  ths  vahia  of  tobaooa 
manufacturing  ■hipawti  was  tM.S 
biUioa.  slightly  more  than  •  parcaat  4»f 
the  vabM  of  shipmsals  for  all 
manufactarii^  [2.  Vol  14}.  SIC  21  baa 
less  than  01  pcroeal  af  the  total 
empioymeot  er  eslabfisbments  ia 
manufacturing  |7.  pp.  Ul  It).  Tbraa- 
quarters  of  the  soi^ysss  in  this 
industry  are  prodactioo  worlbsrs.  The 
cigarette  Industry  is  the  most  important 
component  af  SIC  21.  sccauntiag  for 
mora  than  ao  perceot  of  the  value  of 
shipmenU  (2.  VoL  XJt\  and  70  peceot  of 
employmeat  for  ibis  sector.  Ixit  only  9 
percent  af  astabiishiaeots  |7.  p.  15). 

EstablialMsenU  ia  SIC  21  am  Uq^ 
with  s  mean  sias  of  2M  aaiployaes. 
compared  to  tt  lor  aM  aanafacturiag. 


More  than  baM  al  lbs  astabbshsBSBls  in 
this  tsmdlglltir  baas  IswarMmaaa 
empkgwaa  JT«bls  C>1];  aad  m&m  tbaa 
17  porasot  bsva  2f0  «r  ssara  amployess. 
The  rigstana  ladaabir  1>  sspadslly 
highbr  uuiMimHatsd,  with  a  awan 
eslabOabmant  sias  af  2.410  smplnysss 
Blssan  ssisbBsbamnls  ia  ths  d«aratto 
indusfey  anploy  IJOOar  mow  workscs. 
and  IM  pascsBl  of  all  agasetto 
manufscturing  emplojmes  work  in  these 
large  estshHshawmts  Mean 
estsblisbraent  siaas  in  other  tobacco 
industries  caage  from  80  to  135 
smployees  )7.  pp.  la  IS].  Employmeat  to 
the  tobaoca  fradacts  industry  has 
declined  every  yesr  since  IBTV  (except 
in  1981).  with  s  total  dedins  in 
employment  of  more  than  23  percent 
over  the  last  decade  15|. 

Most  tdbscco  firms  remain  profitable 
because  input  costs  have  been  relatively 
stable  snd  prices  hsve  increased  fastar 
than  consumption  has  declined.  The 
major  tobacco  companies  sre  continuing 
to  reduce  ttieir  vulmrabiHty  throu^ 
msrgera  and  dhrereiflcation  \X  pp.  81^1 
to  40-7).  Urns.  prcffHsbiHTy  in  the 
tobacco  manofactures  industry  is  good. 
The  1965  median  rata  of  retun  on  asaats 
(7.7  percent)  was  the  fifth  MgbeSt 
median  rale  of  return  on  sssMs  smong 
firms  in  the  20  manufacturing  industry 
groups  |9). 

OSHA  rsoetvad  no  oomnients  or 
tsattawny  an  the  tobacco  manuiactui  ing 
sector  tai  tfMoeaneof  this  nae  making. 

SIC  22—TeMUl»  Mill  Pmductt 


nCZtiodaii 
that  parfstai  aay  of  ito  isloartot  sbi 
opsrattoas:  41)  ftaparattan  af  fiber  and 
subsequent  manataduitog  of  yam, 
thread,  braids,  twine  and  cofdaga:  (2) 
iiiiaiiifm  liiibn  Iwiisilwsisa  fahrirs 
narraw  wosan  fsbrica.  haM  Cahrtca.  and 
carpeto  and  rags  fraai  ysos  (S)  dysiag 
snd  Rniahkig  fiber,  yan.  fabrics  and 
knit  spfiirel  (4)  oaatiag.  watoipsuuCng. 
or  albMsiisa  Inaliag  isfarioa:  (S|  lbs 
bita^atod  Baanfacliatog  of  bdt  apparel 
and  odasr  finlsbad  aiticlsa  r 
and<8)*aiBsm 

lace  gsada,  aoaaravaa  isbftos.  aad 
miscellsainiM  teKlUas  (1.  p.  88). 

Acoardii^  to  tiia  Dspai  fsal  of 
Commesoe.  in  1088.  shipmants  Isr  the 
textHa  tadaaixy  increaasd  4  psroent  Ths 
vslue  af  sMpmsots  in  1986  (I53J  bttUon) 
has  iacraaaad  8  percent  sinoa  1881. 
Employment  however,  remained  oa  a 
long-term  downward  trend,  although  the 
1986  drop  was  marginal.  An  upward 
trend  ia  output  and  reialivcly  high 
operating  rates  lietped  to  keep  the  drap 
in  employmeat  to  s  minimam  Also. 
svsrsgs  houra  worked,  wrbich  increased 
in  the  second  half  of  1965.  continued  to 
rise  in  1088 13.  p  41-1). 


Tab)aC-4| 
number  afastobHsbi 
empiqyaisatbittCtt.Bbnnarto( 
lsa.tbe«a«i 
)bi8ICasra8«4 
il8Blaad1S88,8K: 
22si.iiniisainila-|5piais1  istisassia 


(H 


rate 


of  the  total  a 

productiaa 

of  return  OB  assets  in  im  textile  ariH 

pradagtsiadastiy  wastJpeiceBtta 

1988  W. 

Nocoma 1 1 1  pwivlded  addttioaal 

information  on  Ibis  iilasaf.  and  it  was 
not  included  to  the  1 


SIC  23— Apparel  and  Other  Products 

SIC  23  is  isisrisd  to  as  the 
sndBaedtetndsa.''aa        ^^ 
eslsMislaasatts  psadudagclolhlngand 
fabricating  psudacta  by  cattiag  and 
sewing  parchasad  wovan  or  kaart  textile 
fabrics  and  ralatod  SMterials.  These 
matoftals  aiay  iadade  laathsr. 
rubberised  Isbrfcs.  plastics,  and  fars.  in 
sddition.  establishments  that 
maniAf^ture  dothing  by  cutting  and 
ioining  materials  are  indoded  (1.  p.  971. 

SIC  23  includes  nirea  types  of  sppsrel 
establishments:  (1)  The  regular  or  inside 
factories,  wbich  peifuiiii  Ae  usual 
msnufscturing  'unctions  within  their 
own  plant;  (2)  contract  rectories.  wMcn 
manufacture  apparel  from  materials 
owned  by  olbets:  and  t3)apparsl 
iobbera.  which  buy  raw  materials, 
design  snd  prepsre  samples,  srraags  for 
the  manufscture  of  dothing  bom  their 
materials,  and  sell  ths  finished  produd 
(1.  p.  97].  According  to  U.S.  Depsrtment 
of  Commaroe  estimates,  the  1967  vslus 
of  shipments  for  SIC  23  experienced  s 
growth  rale  of  5  percent  over  1066 
vslues  14.  p.  45-1). 

Between  1980  and  1965.  SIC  23  was 
among  the  top  ten  SlCs  to  sxperience 
the  grestest  employment  dadine.  Due  to 
large  taventories  at  both  retail  and 
whalasala  lavakk  and  loar  coasuaier 
demand  there  ware  dscraases  to  both 
sbipaients  and  amploymeat  in  196&.  In 
several  geographic  areas,  plants  wsre 
forced  to  dose.  The  drop  in  ciaployaient 
has  bean  attributed  to  Ibe  recent  rise  of 
imporU  into  the  U.S.  market  and  to 
improvements  in  industry  efficieoqr     - 
through  streamlined  operations  and 
increased  productivity  (3.  p.  42-2). 

The  apparel  todustry  is  s  msior 
employer  of  women  and  minorities, 
employing  more  than  6  percent  of  the 
manofacturing  workforce  in  plants.  Dae 
to  intense  competition  in  the  industry, 
prorits  and  wages  are  lower  in  this 
industry  than  in  most  other 
manufacturing  industries.  The  price  of 
labor  is  ths  singls  amst  issportsat  coat 


component  in  the  industry,  which 
sccounts  for  the  sensitivity  that 
employment  levels  have  to  industry 
growth  levels.  Production  workere  make 
up  85  percent  of  the  apparel  work  force, 
l^pically,  as  inventory  levels  grow, 
production  slows  down  and  employment 
drops  [3,  p.  42-2]. 

In  1966.  current-doUar  shipmenU  in 
the  apparel  industry  expanded  in  value 
by  3  percent  An  increase  in  consumer 
demand  was  the  mafor  factor 
contributing  to  the  upturn.  Output  levels 
began  to  regain  former  levels  of  output, 
snd  the  falling  rate  of  employment  of 
about  1  percent  was  well  below  the  3.1 
percent  snnual  rate  of  decline  during  the 
1980-1966  period  [3.  p.  42-2). 

Table  C-1  presento  employment  and 
establishment  data  for  SIC  23  for  1965. 
During  the  period  of  1961  through  1965, 
SIC  23  experienced  a  10  percent 
decrease  in  employment  Almost  84 
percent  of  the  total  number  of 
employees  were  production  woricera  [5]. 
In  1965.  the  median  rate  of  return  on 
asseU  in  this  SIC  was  6J  percent  (6]. 
Ibis  sedor  was  not  induded  in  the 
sample  survey.  Beginning  with  SIC  24— 
Lumber  and  Wood  Products,  all  the 
remaining  major  manufacturing  SIC 
groups  were  faiduded  in  die  1968  survey 
unless  otherwise  noted  in  die  text 

SIC  24— Lumber  and  Wood  Products 

This  industry  produces  logs,  pickete 
and  fences,  mining  timbers,  railroad  ties, 
poles  and  pulpwood.  SIC  24  indudes 
establishmento  that  cut  timber  and 
pulpwood.  merchant  sawmills,  lath 
mills,  shingle  mills,  cooperage  stock 
mills,  plantaig  mills,  aiul  plywood  mills 
and  veneer  mills  engaged  in  producing 
lumber  and  wood  basic  materials;  snd 
establishments  that  manufacture 
finished  articles  made  entirely  or  mainly 
of  wood  w  related  materials  [1,  p.  107). 
According  to  U.S.  Department  of 
Commerce  estimates,  the  logging 
industry's  timber  harvest  in  1967  was  an 
estimated  $0.1  billion,  compared  with 
$6.8  billion  in  1986.  (4.  p.  5-2). 

The  Department  of  Commerce  rqwrte 
that  a  strong  expansion  of  the  market 
for  wood  producte  todi  {dace  in  1965 
doe  to  gains  in  housing  snd 
nonresidential  construction  activities. 
Although  domestic  demand  for  softwood 
lumber  was  strong.  Canadian  imports 
displaced  American  producte  and 
contributed  to  an  overeupply,  depressing 
prices.  These  lower  prices  lowered  U.S. 
lumber  producer  profit  margins  and 
induced  bidustiywide  efforto  to  restrid 
importe  of  lower  priced  Canadian 
softwood  lumber.  In  addition  to  the 
overeupply.  accelerated  harvesting  to 
avoid  pest  damage  forced  inventories  to 
go  up  and  prices  to  fall  further  (3,  p.  4-1]. 


In  1966.  similar  trends  continued  in 
the  domestic  market  for  wood  producte. 
This  was  due  to  a  6  percent  rise  in 
housing  starte.  continued  growth  in 
home  remodeling  and  renovation,  and 
strong  demand  &om  furniture  markets 
and  other  end  users.  However,  lower- 
priced  softwood  lumber  importe  from 
Canada  continued  to  squeeze  profite  in 
1966  [3,  p.  4-1]. 

The  Canadian  softwood  lumber  prices 
brought  about  a  trade  agreement  on 
December  3a  1966  between  the  United 
States  and  Canada,  in  which  Canada 
agreed  to  set  a  15  percent  export  tax  on 
ite  softwood  lumber.  Canadian  softwood 
lumber  prices  in  the  United  States  have 
risen  3  to  4  percent  and  importe  have 
decreased  about  3  to  4  percent  Since 
the  agreement  Canada's  market  share 
has  dropped  firom  33  percent  to  28 
percent  U.S.  company  earnings  have 
increased  despite  a  (bop  in  housing 
starts.  It  is  e^qiected  that  tiie  trade 
agreement  will  keep  Canadian  softwood 
prices  up  and  continue  to  aid  die 
domestic  softwood  lumber  market  [8]. 

Table  C-1  presento  employment  and 
establishment  data  for  SIC  24  for  1985, 
as  weU  as  for  Ae  three  individual  three- 
digit  industry  groups  which  were 
surveyed.  In  1965,  the  mean 
establishment  size  in  SIC  24  was  19 
employees,  significandy  smaller  than 
die  average  size  in  other  manufacturing 
sedors.  The  median  rate  of  return  on 
assete  in  the  SIC  was  7.3  percent  [6]. 

The  National  Kitchen  Cabinet 
Assodation  stated  that  the  Dun  and 
Bradstreet  sampling  frame  used  for  the 
survey  seriously  underestimated  the 
number  of  establishmente  [Ex.  BOL).  Dun 
and  Bradstreet  estimated  the  number  of 
establishmente  in  SIC  24  as  36,710  [6]. 
Ibe  Department  of  Commerce  in  the 
1965  Coimty  Business  Patterns  estimated 
the  number  to  be  32,205  [7].  In  making 
cost  estimates  tot  the  Inter-Industry 
Wood  Dust  Cotndinating  Committee, 
National  Economic  Research  Assodates 
(NERA)  assumed  that  there  were  only 
26,485  establishmente  (using  the  1962 
Census  of  Manufaduren)  (Ex.  3-748]. 
Thus,  OSHA  believes  tiiat  the  Dun  and 
Bradstreet  data  used  for  the  survey  do 
not  underestimate  the  total  numbo'  of 
establishments. 

Additionally,  OSHA  does  not  differ 
significandy  from  NERA  on  the  total 
number  of  employees  in  SIC  24.  OK1A 
used  the  Labstat  Database  of  the  U.S. 
Department  of  Labor  to  conclude  that 
emjOOO  persons  were  employed  in  1965 
[5].  NERA  estimated  that  the  industry 
employed  801,656  worfcera  in  196&  Thus 
it  appeare  that  NERA  accepto  OSHA's 
estimate  relating  to  the  number  of 
employees. 


SIC  242— Sawmills  and  Planing  Mills 

This  SIC  includes  sawmills  and 
planing  mills,  hardwood  dimension  and 
flooring  mills,  and  spedal  product 
sawmills.  The  U.S.  Department  of 
Commerce  reported  that  in  1965.  SIC  242 
employed  26  percent  of  all  employees 
and  represented  21  percent  of  all 
establishmente  in  SIC  24  [7].  The  value 
of  shipmente  from  1961  to  1965  rose  10 
percent  in  SIC  2421  and  45  percent  in 
SIC  2426  [4].  The  Department  of 
Commerce  also  reported  that 
employment  declined  14  percent  in 
sawmills  and  rose  3  percent  in 
hardwood  dimension  and  flooring  over 
the  same  time  period.  Production 
workere  represent  87  percent  of  all 
employees  in  this  industry.  Spedal 
produd  sawmills  (SIC  249)  indude 
fadlities  that  produce  shakes  and 
shingles;  approximately  290  firms  use  . 
Western  red  cedar  [9]. 

Firms  in  this  sector  were  not  included 
in  the  1988  sample  survey.  OSHA  relied 
on  Dun  and  Bradstreet  data  to  estimate 
the  number  of  establishmento  in  SIC  242. 
The  National  Dimension  Manufacturere 
Assodation  quoted  the  1962  Census  of 
Manufactures  by  stating  that  786 
establishmento  were  in  SIC  2426.  of 
which  306  had  20  or  more  employees 
(Ex.  3-1160].  The  Department  of 
Commerce  stated  that  there  were  714 
establishments  in  1964.  of  which  320  had 
20  or  more  employees  [7].  Similariy  the 
Census  of  Manufactures  estimated  the 
employment  at  29,100  workers  in  1987. 
while  County  Business  Patterns 
estimated  26.641  in  1964.  The  difference 
in  these  estimates  appeare  to  be  minor 
and  largely  assodated  with  the 
difference  in  time  and  methods  of  data 
collection. 

SIC243—Millwork,  Veneer  and 
Plywood 

This  SIC  bidudes  establishmente  that 
manufacture  fabricated  wood  millwork. 
covered  with  materials  such  as  metal 
and  plastics.  According  to  the  U.S. 
Department  of  Commerce,  the  value  of 
shipmente  for  SIC  243  was  $1&7  billion 
in  1985.  whidi  represento  31  percent  of 
the  value  of  shipmento  for  SIC  24  [3]. 
The  vahie  of  shipmento  in  SIC  243 
increased  27  percent  since  1961.  In  1965. 
the  number  of  employees  in  SIC  243  was 
about  37  percent  of  SIC  24.  The  number 
of  employees  in  SIC  243  increased  by  18 
percent  fitim  1961  to  1985  [5].  Average 
houriy  earnings  dropped  about  17 
percent  dtuing  that  same  time  period. 
The  number  of  establishmento  in  SIC 
243  in  1965  was  about  38  percent  of  aH 
establishmento  in  SIC  24  [5]. 
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Survey  respondents  in  SIC  243 
Idenlifiad  the  preaaaca  of  35  diflaiant 
substiinoes  in  SIC  243.  Partkalatas  not 
otherwiaa  n;gulated  ware  estiaatad  to 
occur  most  frequently  at  a  total  of  01966 
processes.  I^articulatas  not  otherwise 
regulHted  were  identifted  in  bleaching, 
coating/spraylng/flnishing/layup. 
cutting/ sawing/planing,  drying/baking, 
giuing/hot  pressing,  sandin^polishing/ 
grinding,  and  metal  woriing  (rolling, 
milling.  Shaping).  The  final  nile  does  not 
change  (ha  axisttitg  Ihnd  on  these 
particulates.  VTood  dust  exposarss  occur 
in  cuittng/sawing/ planing  and  saadtng/ 
poliiMng/grhiding. 
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SIC  245— Wood  BrntUk^^ndMohih 
Homm 

This  SK!  iacladss  manufacturers  of 
wood  buildings  and  mobile  homes.  Ths 
1965  vdoe  of  shipments  lor  SIC  za  (tSyO 
billion)  represented  11  percent  of  the 
totsi  value  of  shlpmeota  for  SIC  24  131. 
The  vsloa  of  shipmenU  in  SIC  245 
increased  6  percent  from  1961  to  1965.  fai 
1993.  the  numbsr  of  employaes  in  SIC 
245  was  ms  percent  of  SIC  24.  Almost 
77  percent  of  these  employees  sre 
production  workers.  The  number  of 
establishments  in  SIC  245  in  1995  was 
4.4  percent  of  all  establishments  in  SIC 
24  |5) 

In  SIC  245.  the  sarvey  identified  about 
ss  many  smail  firms  (fewer  thsn  20 
production  workers)  as  large  firms.  In 
the  small  firms,  maintenaooe  arork  is 
genersriy  pcifuiiued  by  production 
woikeis.  In  large  Iiiius  maintenance 
work  is  aiostfy  peifeiiued  by  dedicated 
maintenence  wufkers. 

The  manufacturers  classifled  in  SK 
245  usaally  have  one  to  three  basic 
processes,  with  potential  afcposara  lo 
one  la  three  subst— ess.  Thirty  peiciewl 
of  these  processes  involve  exposaia  Id 
these  dwadcals  or  sabstancss  aa  aa 
interadttaat  shsit4siiB  basis  (ap  ta  39 
minutss)  wMk  latgs  Anns  Isading  le 

SIC  reporled  the  adeptien  af  laSsrai 
exposure  standards.  Among  smaM  I 


aHtkinl 
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The  aarrejr  fennd  that  anovt  SO 
peiuaut  oftheprooessss  are  totiAy 
enclosed  and  19  paroent  are  located 
outdoors.  Locsl  exhaaSt  ventilation  is 
ussd  most  vsiinantiy  Id  control 
sxposaras  at  ptoosssas  not  endosed. 
Naarij  79  parosnl  of  flie  firms  wtlh 
chaadcsl  exposures  have  resphaters  for 
emj^oyee  usa,  artth  s  hi^ier  percentage 
of  largs  firms  rapoitiitg  the  presence  of 
respirators  than  small  fbins.  The 
combined  data  on  expasore  levels  and 
methods  of  axposan  control  imficata 
that  aiany  plants  which  sie  estimsted  to 
incur  some  cost  of  complianos  have 
DvacBxposures  in  all  proossses  at  that 
plant 

Surwqr  respoodeats  in  SIC  24S 
identified  tha  prasanca  of  10  diHsaent 
substaaoea.  nsrticulalas  aat  othcHwise 
regulsted  aren  astlmsiarl  to  aocur  the 
most  fraqaenlly  at  a  total  of  703 
processes  Tha  flaal  mis  retains  the 
existing  limit  lor  thess  particulars. 
Toluene,  the  second  most  frequently 
usad  dienioM;  was  rasiimiad  in 


polishii«/ptedii«:  Wood 
cutting/ saaring/plasing  aad  aai 
polishing/pnadiag  operations. 

SlC249—M8oenaneous  WoodProductt 


This  SIC  covers  J 
prodods.  aad  iaolades  four  isar-djgit 
SICs.  SIC  949  raprssentad  12  peroeBt  &f 
the  vahw  *f  sMpmems  isr  SIC  24  in  199S 
(4).  The  value  af  shipaseats  ia  SiC  240 
(S&6  billion}  Incwsaad  almost  M  percent 
over  1961.  In  199S.  the  maiiier  of 
employaes  ia  SIC  249  ams  about  IS 
percent  ef  SIC  M.  FkMB  19911a  199S.  Ibe 
numlMr  of  smidayBss  in  8tC  349 
dn  nsBSSsi  by  4  pswuiit.  The  nibar  af 
estsbWaMnis  in  SIC  949  la  1999  ««s 
about  M  percent  ef  aH  astabiiatunents  in 
SIC  24  (5). 

SIC  2491  iodades  estabhshnents  d»l 
treat  arood.  saawd  or  planed  in  other 
estsbUsbaMBts.  aridi  creosote  or  other 
preservaHass  la  prsvaat  decsy  and  ta 
pisSuU  agaiast  fee  snd  insects.  This 
indastiy  sleo  ladades  fscHittes  (hat  oat 
treat  aad  sell  pales,  pasts,  and  pifings. 
The  Oepsrtaient  ef  Ceauaeroe  reports 
thst  duriag  1993  there  waa  increased  ase 
of  treated  aroad  for  boais  impravement 
projeal^  aadi  as  aaar  dscks  aad  «■- 
wesdhar  waad  fsaaiaaaw.  1W  OMskal 
for  talbvai  IM  bil9l9  aras  atreng.  as 


railroads  replsoed  wHwn  oat  ties,  fat  1999, 
however,  sales  ef  raifaoad  ties  declined. 
About  30  percent  of  total  treated  araod 
shipments  ara  hunber  and  piyaKtod  (3.  p. 
4-14).  The  Department  of  Coaunerce 
estimated  that  to  1999,  the  vahie  of 
shipments  in  this  indiMtry  increased  by 
7  percent  (4,  p.  5-15).  SIC  2491  represents 
23  percent  of  die  valae  of  shipments  for 
SIC  249.  BavleyaMnt  rose  in  1999  by  2.7 
percent  [3.  p.  4-14).  The  number  of 
employees  ta  SIC  9491  was  afaaest  19 
percent  of  SIC  249  and  SIC  2491 
represents  aloMSt  11  percent  of  all 
estabbsfaaents  ta  SiC  9«9 16). 

In  SIC  249,  die  survey  identified  three 
times  as  many  sauJl  firms  (fearer  than 
20  production  worken)  as  large  firms.  In 
the  small  firms,  maintensnce  arofk  is 
performed  for  the  most  part  by 
productioD  arorken  or  a  dedicated 
maintenance  staff.  Large  firms  primarily 
use  dedicated  maintenance  workers  to 
perform  matatenance  duties. 

The  manufacturers  classified  in  SIC 
249  usually  have  one  to  four  basic 
processes,  wtth  potential  exposure  to 
one  of  four  subrtances.  Thir^r-foia- 
peroent  ctf  die  processes  ta  this  SIC 
tavolve  expoeare  to  tbese  chemicals  or 
substances  on  an  tatermittent  sbor(4erm 
basis  (up  to  30  nunutes).  with  large  firms 
tending  to  have  more  long-term 
exposures.  Forty-three  percent  of  the 
firms  ta  this  SIC  reported  the  adoption 
of  internal  axpoeure  standards.  Gf  these, 
most  smaU  firms  have  adopted  OSHA 
PELS.  Naarty  93  percent  of  the  large 
firms  with  standards  reported  using  the 
OSHA  PEL«  die  balance  indicated  diat 
diey  rdy  on  AOGIH  TLVs.  Employee 
monitoring  had  been  performed  at  11 
percent  of  tha  DTOoesses. 

The  survey  found  that  about  22 
percent  of  the  processes  are  totally 
enclosed  snd  11  percent  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  st  processes  not  endosed. 
Rou^y  49  percent  of  the  firms  with 
chemical  exposures  have  reqiirators  for 
employee  use,  with  a  higher  percentage 
of  large  firma  reporting  the  presence  of 
respirators  than  small  firms.  The 
combined  data  on  exposure  levels  and 
methods  of  exposure  control  tadicate 
that  many  plants  arhidi  are  estimated  to 
incur  some  cost  of  compliance  have 
overexposures  ta  aH  processes  at  that 
plant 

Survey  respondents  identified  the 
presence  of  25  different  substances  ta 
SIC  249.  Particulates  not  otherwise 
regulated  were  estimated  to  occur  most 
frequendy  at  s  total  of  1.979  processes. 
Particulates  were  identified  ta  coating/ 
spraying/ftaishing/layHp,  catting/ 
sawing/piantag.  dryingAMidag,  ghiing/ 
hot  pressing.  sandtag/poHshing/ 


grinding,  stemping/shaptag/molding/ 
pressing,  snd  assembly.  Wood  dust 
exposures  oociH'ta  catttag/sawping/ 
planing  and  sanding/pofidiing/grinding. 

SIC  25—Piumture  aad  Fixtures 

Mawrfscturere  of  hoasehold.  office, 
public  building,  and  restoorant  furniture 
and  office  and  store  fixtures  are 
induded  m  SIC  25  (1.  p.  114).  The  U.S. 
Department  of  Commerce  stoles  dwt 
producen  at  fimiture  and  fixtures 
recently  hsve  benefited  frtan  lower  real 
taterest  rates,  a  redaction  ta  the  value  of 
the  dollar  versiu  other  major  currencies, 
and  chaqges  ta  die  tax  la«vs  (3).  ta 
addition,  ^  US.  furniture  industry  is 
undergoing  consolidation:  big  firms  are 
becoming  larger  and  accounting  for  a 
greater  share  of  the  market  The 
remaining  smaller  firms  are  finding  it 
more  diffiadt  to  compete,  given  the 
rapid  increase  ta  loar-priced  imports. 
Moreover,  new  SMntrfacturing 
technologies  reqidre  Inge  caf^tal 
tavestHMnts  and  large  volume,  neither  of 
whidi  are  readily  available  to  small 
firms  [3.  p.  44-2). 

For  the  industry,  die  value  of 
shipments  ta  1996  increased  by  31 
percent  over  the  levd  ta  1991.  ta 
household  furniture,  the  value  of 
shipments  for  1997  increased  an 
estimated  7  percent  fdlowing  s  growth 
of  5.4  percent  ta  1999  {4.  P-  47-2). 
Although  furniture  manirfacturera 
antidpate  stranger  demand  ta  the  fiitiBe, 
these  manufacturera  remata  uncertain 
as  to  the  duration  and  extent  of 
increased  demand.  Therefore,  rather 
than  hiring  additional  workers, 
producen  have  increased  the  average 
number  of  houn  worked  by  current 
employees.  This  trend  was  evident  ta 
the  aNMd  and  metal  furniture  ^ants. 
where  average  overtime  houn  increased 
16  percent  and  24  percent  respectively, 
ta  die  fint  half  of  1999  (3,  p.  44-21). 

Table  C-1  presents  emfAoyment  and 
establishment  data  for  SIC  25  for  199S. 
Almost  90  percent  of  the  total  number  of 
employees  wrorking  ta  SIC  25  were 
proiduction  worken  and  the  median  rate 
of  return  on  assets  ta  die  furniture 
mdustry  was  7JS  percent  ta  1995. 

ta  SIC  25.  the  sarvey  detected  twice 
as  many  small  fims  (fewer  than  20 
production  woikera)  as  large  firms,  ta 
small  firms,  maintenance  work  is 
performed  Ux  the  most  part  by 
production  iworkers,  whereas  large  firms 
primarily  use  dedicated  maintenance 
worken. 

The  manufacturen  classified  ta  SIC  25 
usually  have  one  to  four  basic 
processes,  with  potential  exposure  to  as 
many  as  six  substances.  Twenty-four 
percent  at  these  processes  involve 
exposure  to  diese  diemicals  or 


substances  on  an  intermittent  short  term 
basis  (up  to  30  minutes),  with  large  firms 
tending  to  have  more  long4erm 
exposures.  Fifty-four  percent  of  the  firms 
ta  this  SIC  reported  the  adoption  of 
tatemal  exposure  standards.  Among 
smaH  firms  with  taternal  exposure 
standards,  most  use  the  OSHA  PELs. 
About  66  percent  of  the  laige  firms  aritfa 
standards  reported  ustag  tte  OSHA 
PELs;  die  remainder  indicated  diat  they 
rely  on  ACCIH  TLVs.  Enqdoyee 
monitoring  had  been  performed  at  19 
percent  of  the  processes. 

The  survey  found  that  about  25 
percent  of  the  processes  are  totally 
endosed  and  3  percent  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  at  processes  not  endosed. 
Nearly  79  percent  of  the  firms  with 
exposures  provide  respiratora  for 
employee  use.  with  a  hi^ier  percentage 
of  small  firms  reporting  the  presence  of 
respiraton  than  laige  firms.  The 
combined  data  on  exposure  levels  and 
methods  of  exposure  control  indicate 
that  many  plants  whidi  are  estimated  to 
incur  some  cost  of  compliance  do  not 
have  overexposures  ta  all  processes  at 
that  plant 

Survey  respondents  identified  the 
presence  of  39  different  substances  ta 
SIC  25.  Particulates  not  otherwise 
regulated  were  estimated  to  occur  most 
frequendy  at  a  total  of  3.433  processes. 
Toluene,  the  second  SMist  frequently 
used  chemicaL  aws  identified  at 
processes  ta  coating/spraying/finishing/ 
tayup.  drying/baldng.  ghitag/hot 
pressing,  drilling/boring  aad  sanding/ 
polishing/griDdiag.  Wood  dast 
exposures  occur  ta  cutting/sawnng/ 
planing,  drilling/boring,  and  sanding/ 
polishing/grinding. 

SIC  26— Paper  and  AUied  Products  - 

Establishments  ta  this  industry 
process  fiber  fitm  trees,  arastepaper. 
and  other  fibrous  materials,  tato  end 
products  that  are  used  by  both 
consumen  and  tadustty  (1.  p.  lOt^* 
Based  on  US.  Dqiartroent  «rf  Cuianieice 
estimates,  the  paper  and  allied  prodacto 
industry  experienced  an  increase  of  16 
percent  ta  the  value  of  shipments  frtiss 
1991  to  1995.  and  over  10  percent 
between  1965  and  1966  (3).  Net  profits 
for  27  paper  indastiy  firms  were 
reported  to  have  averaged  neariy  60 
percent  hi^ier  ta  the  first  six  months  of 
1967  dian  ta  die  fint  half  of  1996 14.  P-*- 

1). 

The  industry's  overall  demand 
patterns  are  closely  linked  to  rates  of 
diange  ta  GNP.  ta  1965.  for  example, 
real  growth  for  the  industry  aras  judged 
to  be  flat  trailing  that  of  the  GNP.  The 
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largest  fluctuationa  in  the  industry's 
shipments  have  occurred  in  products 
geared  specifically  for  commercial- 
Industria!  use.  which  are  tied  to  the 
annual  rate  of  business  activity  |3,  p.  S- 

Table  C-1  presents  employment  and 
establishment  data  for  SIC  26  for  1965. 
From  1961  to  1965.  employment  declined 
by  approximately  2  percent.  Almost  76 
percent  of  the  total  number  of 
employees  were  production  workers  (5). 
In  1965.  the  median  rate  of  return  on 
••••ta  was  7.4  percent  (6). 

Within  SIC  26,  there  are  six.  three- 
digit  SIC  groups.  SIC  261  includes 
manufacturers  ofpulp  from  wood  or 
other  materiala.  The  Department  of 
Commerce  reports  that  U.S.  market  pulp 
prices  dropped  nearly  10  percent  In  the 
Urst  six  months  of  1965.  By  the  end  of 
1965.  however,  producers'  pulp  mill 
inventories  had  dropped,  helping  to 
stabilise  pulp  prices.  About  one-fourth 
of  all  market  pulp  companies  either  shut 
down  some  of  their  mills  in  196S  or 
curtailed  production  to  reduce  the 
oversupply  in  the  market  In  1966.  the 
industry  experienced  increased 
productivity,  higher  prices  and  improved 
worldwide  demand.  For  SIC  261.  tne 
value  of  shipments  in  1967  increased  by 
2.7  percent  over  1966.  SIC  281  represents 
SJl  percent  of  the  value  of  shipments  for 
SIC  28  (3,  p.  5-21. 

SIC  262  incluaes  manufacturers  of 
paper  from  wood  pulp  and  other  fiber 
pulp,  and  manufacturers  of  converted 
paper  products.  SIC  283  includes 
manufacturers  of  paperboard.  SIC  262 
represents  11  percent  of  the  value  of 
shipments  for  SIC  26.  The  value  of 
shipments  decreased  by  3.6  percent.  The 
number  of  employees  in  SIC  283  was 
less  than  1  percent  of  SIC  28  (5|. 

SIC  284  includes  manufacturers  of 
coaled  or  laminated  flexible  materials 
used  for  packaging  purposes.  In  this 
sector,  the  value  of  shipments,  which 
represents  36  percent  of  the  value  of 
shipments  for  SIC  28,  increased  by  17 
percent  during  the  same  period,  lite 
number  of  employees  in  SIC  284  was  34 
percent  of  SIC  26  (5|.  SIC  285  includes 
manufacturers  of  setup  paperboard 
boxes  from  purchased  paperboard. 
Corrugated  boxes  have  taken  the  place 
of  wooden  shipping  containers,  pallets, 
and  metal  drums  in  the  U.S.  packaging 
market  in  recent  years  (3,  p.  5-^]. 
Similarly,  consumption  of  folding  boxes 
continued  steadily  in  1965.  This  pattern 
continued  in  1986  with  shipments  of 
corrugated  boxes  increasing  5.5  percent 
and  3  percent  for  folding  boxes.  Several 
important  nondurable  end  users  of 
folding  cartons,  such  as  producers  of 
beverages,  dry  food,  textiles,  sporting 
goods  and  toys,  hardware,  candy,  and 


cosmetics,  showed  significant  declines 
in  real  growth  in  1965.  while  the  market 
for  boxed  paper  goods  either  grew 
slightly  or  remained  fairly  level  [S.  p.  5- 
9|. 

Manufactxirers  of  sanitary  food 
containers,  such  as  paperboard  milk 
cartons  and  paper  serving  and  eating 
utensils,  are  also  included  in  SIC  266. 
This  industry  has  been  strongly 
influenced  by  the  shift  to  plastic 
containers.  Having  experienced  two 
successive  years  of  decline,  the  industry 
increased  the  value  of  shipments  by  2 
percent  in  1966.  Since  1963.  the  most 
rapid  growth  area  within  the  sanitary 
food  container  industry  has  been  aseptic 
packaging.  This  is  specially  treated 
paperboard  combined  with  plastic  film 
and  aluminum  foil. 

The  value  of  shipments  for  SIC  286 
increased  by  16  percent  from  1961  to 
1965.  This  three-digit  SIC  represents  24 
percent  of  the  value  of  shipments  for  all 
of  SIC  26.  In  1965.  the  number  of 
employees  in  SIC  285  was  29  percent  of 
SIC  28  [5].  SIC  286  includes 
manufacturers  of  building  paper  and 
building  board  from  wood  pulp  and 
other  fibrous  materials.  Trends  in 
employment  and  value  of  shipments 
have  followed  overall  trends  in  SIC  26. 

In  SIC  28,  the  survey  identified  half  as 
many  small  firms  (fewer  than  20 
production  workers)  as  large  firms.  In 
small  firms,  maintenance  work  is 
performed  largely  by  production 
workers,  although  some  firms  use 
outside  contractors.  Large  firms 
generally  use  a  separate  maintenance 
staff  to  perform  maintenance  duties. 

The  manufacturers  classified  in  SIC  28 
usually  have  one  to  six  basic  processes, 
with  potential  exposura  to  as  many  as 
seven  chemicals  or  substances.  Twenty- 
nine  percent  of  these  processes  involve 
exposure  to  these  chemicals  or 
substances  on  an  intermittent  short-term 
basis  (up  to  30  minutes),  writh  large  firms 
lending  to  have  more  long-term 
exposures.  Firms  in  this  SIC  are  equally 
divided  between  those  adopting  no 
internal  exposure  standards  and  those 
adopting  OSHA  PELs.  Among  small 
firms  with  internal  exposure  standards, 
all  have  adopted  OSHA  PELs.  Nearly  81 
percent  of  the  large  firms  «vith  standards 
reported  adopting  the  OSHA  PELs:  the 
balance  indicated  that  they  rely  on 
ACGIH  TLVs.  Employee  monitoring  had 
been  performed  at  36  percent  of  the 
processes. 

The  survey  found  that  about  25 
percent  of  the  processes  are  totally 
enclosed  and  4  percent  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  at  processes  not  enclosed. 
Approximately  42  percent  of  the  firms 


with  chemical  exposures  have 
respiratora  for  employee  use,  with  a 
higher  percentage  of  small  firms 
reporting  the  presence  of  respiratora 
than  large  firms.  The  combined  data  on 
exposure  levels  and  methods  of 
exposure  control  indicate  that  many 
plants  which  are  estimated  to  incur 
some  cost  of  compliance  have 
overexposures  in  all  processes  at  that 
plant. 

Survey  respondents  indentified  the 
presence  of  46  different  chemicals  or 
substances  in  SIC  26.  Particulate  not 
otherwise  classified  occurred  the  most 
frequently  at  a  total  of  1.753  procesas. 
Cellulose  was  identified  at  664 
processes.  The  final  rule  retains  tlie 
existing  limits  for  both  particulates  not 
otherwise  regulated  and  cellulose. 
Wood  dust  exposures  occurred  in 
cutting/sawing/planing. 

SIC  27— -Printing.  Publishing,  and  Allied 
Industries 

This  industry  is  divided  into  a 
publishing  sector,  a  printing  sector  and  a 
sector  of  related  services,  ilie 
publishing  sector  includes  newspaper 
publishing  (SIC  271),  periodical 
publishing  (SIC  272),  book  publishing 
(SIC  2731),  miscellaneous  publishing 
(SIC  274)  and  greeting  card  publishing 
(SIC  277).  The  printing  sector  includes 
commercial  printing  (SIC  275),  book 
printing  (SIC  2732),  and  printing  trade 
services  (SIC  279).  The  related  services 
sector  includes  manifold  business  forms 
(SIC  278)  and  blankbooks  and 
bookbinding  (SIC  278)  (1,  pp.  108-110]. 

There  were  approximately  84.279 
establishments  in  the  printing  and 
publishing  business  in  1965.  'The 
majority  of  these  firms  (84.1  percent) 
had  fewer  than  20  employees,  and  the 
mean  establishment  size  was  17 
employees.  The  firms  in  SIC  27  had  1.4 
million  employees  and  789.000 
production  workers  [Table  C-1]. 
According  to  the  U.S.  Department  of 
Commerce,  the  value  of  shipments  for 
all  printing  and  publishing 
establishments  in  1986  ($118.8  billion) 
was  5.2  percent  of  the  value  of 
shipments  for  all  manufacturing 
industries.  Most  of  the  value  of 
shipments  in  SIC  27  is  from  the 
commercial  printing  sector  (32.1  percent) 
[4].  In  1965,  the  median  rate  of  return  on 
assets  was  8.2  percent  for  the  printing 
and  publishing  industry  (6). 

Foreign  trade  has  not  been  a  major 
concern  for  this  industry  in  the  past,  but 
imports  are  begiiming  to  increase  at  a 
steady  rate.  The  respective  values  of 
imports  and  exports  were  very  close  in 
1987.  with  $1.8  billion  in  imports  and 
$1.5  billion  in  exports  [3,  p.  29-?]. 
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The  newspaper  industry  has  improved 
its  performance  after  several  yean  of 
slow  growth.  The  vahte  of  shipienta  for 
SIC  271  was  $29.2  billion  ia  IMft.  Total 
employmoit  rose  an  astiialrd  2,2 
percent  in  1986  to  4204100  ■■pinyeea. 
but  production  emptoyment  remained 
virtually  unchanged  at  151.900 
employees.  Sales  revenues  increased 
by  8S  percent  from  $14.8  billion  in 

1966  to  $18.2  billion  in  1967.  Advertising 
revenues  rose  slighdy.  but  most  of  this 
gain  was  due  to  rate  increases  and 
growth  in  classified  ad  volame.  Total 
net  worth  increased  by  14.2  percent  from 
1986  to  1987  [10). 

The  periooical  industry  has 
experienced  moderate  growth  in  both 
advertising  receipts  and  circulation. 
Advertisii^  revenue  increased  about  4 
percent  in  1967.  whUe  circulation 
revenues  increased  slightly  due  to  the 
increase  in  subscriptions  for  consumer 
magazines.  There  was  another  large 
increase  in  the  number  of  new 
publications  entering  the  mariiet  over 
250  new  periodicals  were  published  in 

1967  [3.  p.  29-6).  The  value  of  shipments 
of  the  periodical  industry  was  $15.7 
billion  in  1966,  an  increase  of  3.1  percent 
over  the  1965  figure  of  $15.2  billion.  The 
total  number  of  employees  in  the 
periodical  industry  increased  fai  1966 
(98.100  employees),  while  the  number  of 
production  workere  decreased  (14J00 
employees).  The  periodical  industry  has 
the  lowest  ratio  of  production  worken 
to  total  onployees  (14.5  percent)  within 
SIC  27. 

The  commercial  printing  industry  (SIC 
275)  has  been  very  profitable  over  the 
last  decade.  The  1987  value  of  shipments 
($40.9  billion)  increased  7.5  percent  over 
the  1966  value  oi  shipments  ($38J) 
billion).  Between  1980  and  1985.  die 
value  of  shipments  increased  by  11.5 
percent  compounded  annually.  Total 
employment  and  production 
employment  have  also  been  increasing 
substantially  from  1988  to  1967  (3.7 
percent  and  2.7  percent  respectively). 
The  outlook  for  this  industry  is  steady 
growth  [3.  pp.  29-12  to  29-14]. 

Both  book  publishing  and  printing 
showed  strong  gains  over  the  last 
several  years.  Value  of  shipments  and 
total  employment  increased  by  5.5 
percent  and  0.7  percent  respectively. 
bom  1965  to  1986.  Spurred  by  die 
increase  in  school  enrollment  sales  of 
textbo(rics  were  projected  to  reach  29 
percent  of  total  industry  sales  in  198S. 
Book  printing  usually  follows  the  path  of 
book  publishing,  mcreasing . 
substantially  when  book  pubbshing  has 
a  strong  year  (3.  pp.  29-0  to  29-13]. 

Misoettaneous  publishing  and  printmg 
consists  tA  newsletters,  catalogs, 
directories,  greeting  cards,  and  business 


forms.  This  industry  has  seen  steady 
gaina  due  tai  part  to  the  success  of  mail- 
order catalogs,  telephone  directories, 
and  newsletters  (3,  pp.  29-13  to  20-19). 

in  this  SKX  die  sinvey  identified  six 
times  as  many  small  flims  (fewer  than 
20  production  workere)  as  large  firms.  In 
the  small  firms,  approximately  two- 
thirds  of  maintenance  work  is  performed 
by  production  workers.  Outside 
contracton  do  approximately  one-fourth 
of  maintenance  wnork,  and  maintenance 
staff  and  other  sources  make  up  the 
remainder.  Large  firms  divide 
maintenance  work  about  equally 
between  a  de(ficated  maintenance  staff, 
production  workers,  and  outside 
contracton. 

The  manufacturere  classified  in  this 
SIC  usually  have  one  to  three  basic 
processes,  with  potential  exposure  to  as 
many  as  six  chemicals.  Employees  are 
exposed  to  these  chemicals  on  an 
intermittent  short  term  basis  (up  to  30 
minutes)  or  contituiously  (up  to  8  houn 
per  day)  with  large  firms  tending  to  have 
more  long-term  exposures.  Small  firms 
generally  have  no  internal  exposure 
standards:  when  they  do.  the  O^IA 
PELs  are  followed  about  fifteen  percent 
of  the  time.  Over  one-half  of  large  firms 
reported  using  the  OSHA  PELs:  the 
balance  indicated  that  they  have  no 
standards  or  they  rely  on  ACGIH  TLVs 
or  NIOSH  RELs.  Air  monitoring  data 
were  provided  for  about  one-tenth  of  the 
processes  foimd  in  aU  plants,  and  for 
about  one-third  of  the  processes  found 
in  large  firms. 

The  survey  found  that  about  two- 
thirds  of  the  processes  are  totally 
enclosed  and  less  than  one  percent  are 
located  outdoors.  Local  exhaust 
ventilation  and  general  dilution  are  used 
most  frequendy  to  control  exposures  at 
processes  not  enclosed  or  outdoors.  In 
less  than  five  percent  of  the  firms  with 
chemical  exposures,  production  workere 
use  respiratora  with  a  higher  percentage 
of  large  firms  using  respiratora  than 
small  firms. 

Survey  respondents  identified 
isopropyl  alcohol.  Stoddard  solvent  and 
methyl  alcohol  among  the  chemicals 
most  prevalent  in  this  SIC  These  are 
used  in  lithographic  prmting  and 
platemaking  and  letterpress  printing 
wImA  were  the  processes  most 
frequently  listed  by  respondents. 
Toluene,  xylene,  and  tricfaloroethylene 
were  also  identified  ta  die  survey.  A 
large  commercial  printer.  RJL  Donnelly 
and  Sons,  confirmed  the  |»esence  of 
toluene  in  press  operations  and 
expressed  concern  over  the  abiKty  to 
meet  the  proposed  levels,  especially 
during  cleaning  [Ex.  3-916}. 


SIC  28— Chemicals  and  Allied  Products 

SIC  28  inchides  establishraenU  that 
produce  basic  dtemicals.  and 
estabUshments  that  manufacture 
producU  using  chemical  processes. 
There  are  three  general  classes  of 
products:  (1)  ha^  diemicals.  such  as 
adds,  alkalies,  salts,  and  organic 
chemicals:  (2)  chemical  products  to  be 
used  in  further  manufacturing,  such  as 
synthetic  fibers,  plastics  materials,  dry 
colors,  aitd  pigments:  and  (3)  finished 
chemical  products  to  be  used  for 
consumption,  such  as  drugs,  oosraetiGa, 
and  soaps;  or  to  be  used  as  materials  or 
supplies  in  other  industries,  such  as 
paints,  fertilizere,  and  explosives  [1.  p. 
132). 

The  chemical  and  allied  products 
industries  have  experienced  small  but 
steady  growth  over  the  recent  past 
Total  shipments  by  tlie  chemical 
industry  increased  approximately  3.1 
percent  in  1967,  foUowing  a  3.5  percent 
gain  in  1986  (3).  Chemical  prices  have 
been  stable  since  1962.  due  to  steady  or 
declining  energy  costs.  Like  many  other 
U.S.  industries,  various  sectora  within 
the  chemical  industry  are  undergoing 
structural  changes,  nicfa  as  mergers, 
plant  closings,  sale  of  plants,  and  ether 
adjustments.  This  industry  employs 
approximately  5  percent  of  all  industry 
workere,  but  more  than  10  percent  of  att 
U.S.  scientists  and  engineere.  SIC  28 
experienced  a  6  percent  decline  in 
employment  between  1981  and  1985.  In 
1986. 55.4  percent  of  the  total  number  of 
employees  in  SIC  26  were  production 
workers.  The  value  of  shipments 
increased  8.9  percent  dwtag  the  1981  to 
1965  time  period.  The  median  rate  of 
return  on  asseta  in  thie  chemical  industry 
was  8.3  percent  {9\. 

Widiin  SIC  28,  diere  are  eight  three- 
digit  SICs,  which  are  described  below. 

SIC  281— Industrial  Inorganic 
Ctwmicah 

This  SIC  includes  establishments  that 
manufacture  basic  industrial  inorganic 
chemicals.  SIC  281  represented  10.3 
percent  of  the  value  oi  shipments  of  SIC 
28  in  1965  [2].  The  value  of  shipmenta 
increased  12.9  percent  since  1981.  and 
employment  declined  by  12  percent 
Production  workere  equaled  almost  51 
percent  of  all  workers.  The  number  of 
establishments  in  SIC  281  was  14.5 
percent  of  all  establishments  in  SIC  28 
[Table  C-1]. 

SIC  281  is  subdivided  into  four  groups. 
Examples  of  the  products  of  each  four- 
digit  SIC  are  given  below. 

SIC  2812  Products— Qikmoe,  soda  ash. 
caustic  potash,  caustic  soda,  washing 
soda,  and  sodium  bicarbonate 
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S/C  2813  Products— Oxygan,  acetylene, 
argon,  carbon  dioxide,  and  hydrogen. 
SIC  2818  Products — Color  pigments,  iron 
colors,  iron  oxide,  lead  oxide 
pigments,  mineral  colors,  titanium 
pigments,  and  zinc  oxide  pigments. 
SIC  2819  /^oducto— Sulfuric, 
hydrochloric  and  hydrofluoric  acids. 
In  SIC  281.  the  survey  identified  three 
times  as  many  small  firms  (fewer  than 
20  production  workers)  as  large  firms.  In 
the  small  firms,  maintenance  work  is 
performed  for  the  most  part  by 
production  workers,  although  some 
firms  employ  dedicated  maintenance 
workers.  Large  firms  predominantly 
employ  workers  specifically  for 
maintenance  duties. 

The  manufacturers  classified  in  this 
SIC  usually  have  one  to  two  basic 
processes,  with  potential  exposure  to  as 
many  as  six  sulMtances.  Fifty-two 
percent  of  these  processes  involve 
exposure  to  chemicals  or  substances  on 
an  intermittent  short-term  basis  (up  to 
30  minutes),  with  large  firms  tending  to 
have  longer-term  exposures.  Most  firms 
In  SIC  281  reported  the  adoption  of 
OSHA  PELs  as  their  internal  standards. 
Employee  monitoring  had  been 
performed  at  67  percent  of  the 
processes.  The  survey  found  that  about 
32  percent  of  the  processes  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  at  processes  not  enclosed. 
About  24  percent  of  the  firms  with 
chemical  exposures  have  respirators  for 
employee  use.  with  a  higher  percentage 
of  small  firms  reporting  the  presence  of 
respirators  than  large  firms.  The 
combined  data  on  exposure  levels  and 
methods  of  exposure  control  indicate 
that  most  plants  which  are  estimated  to 
incur  some  cost  of  compliance  do  not 
have  overexposures  in  all  processes  at 
that  plant 

Survey  respondents  identified  the 
presence  of  58  different  substances  in 
SIC  281.  Carbon  dioxide  was  estimated 
to  occur  the  most  frequently  at  a  total  of 
292  processes.  Carbon  dioxide  was 
identified  in  recovery/reprocessing, 
packaging/bagging,  loading/offloading/ 
receiving/handling,  process  inspection, 
reaction/fermentation,  and  separation. 
Another  common  substance,  sodium 
hydroxide,  was  identified  in  boilers. 

SIC  282— Plastic*  Materials  and 
Synthetics 

This  SIC  includes  manufacturers  of 
plastics  materials  and  synthetic  resins, 
synthetic  rubbers,  and  cellulosic  and 
other  manmade  fibers.  Plastics  make  up 
a  variety  of  products  which  are  used  in 
diverse  narlwts.  Packaging  and 
construction  account  for  over  SO  percent 
of  consumption,  with  the  remainder 


going  into  the  transportation, 
electronics,  and  medical  industries  (3). 
SIC  282  represents  almost  17  percent  of 
the  value  of  shipments  of  SIC  28.  The 
value  of  shipments  in  SIC  282  increased 
9.2  percent  over  the  period  1981  to  1965 
(2].  Industry  shipments  of  plastics  in 
1986  gained  6.3  percent  as  voliuie  rose 
in  response  to  slightly  increased 
demand  for  materials.  However, 
declining  prices  of  plastic  materials  held 
shipments  to  a  2  percent  increase  (3,  p. 
14-1). 

Table  C-1  gives  employment  and 
establishment  data  for  this  segment.  The 
number  of  employees  in  SIC  282  in  1965 
was  almost  16  percent  of  SIC  28  and  the 
number  of  establishments  was  8  percent 
of  all  establishments  in  that  SIC.  In  1985. 
employment  in  SIC  282  declined  by  12 
percent,  and  production  workers 
equaled  66.5  percent  of  all  workers  |5]. 

SIC  282  is  subdivided  into  four  groups. 
Examples  of  the  products  from  each  of 
these  four-digit  SICs  are  given  below. 
SIC  2821  Avc/uct»— Cellulose  plastics 
materials,  phenolic  and  other  tar  acid 
resins,  acrylic  resins,  polyethylene 
resins,  coumarone-indene  and 
petroleum  polymer  resins,  and  casein 
plastics. 
SIC  2822  Products— Copolytaen  of 
butadiene  and  styrene.  or  butadiene 
and  acrylonitrile.  and  polybuladienes. 
SIC  2823  Products— CeWulose.  rayon, 

and  triacetate  fibers. 
SIC  2824  Products— Fihtn  of  acrylic, 
acrylonitrile.  polyvinyl  ester,  snd 
nylon. 

In  SIC  282.  the  survey  identified  twice 
as  many  small  firms  (fewer  than  20 
production  workers)  as  large  firms.  In 
small  firms,  maintenance  work  is  either 
performed  by  production  workers  or 
dedicated  maintenance  workers.  Large 
firms  primarily  employ  workers 
specifically  for  maintenance  duties. 

The  manufacturers  classified  in  SIC 
282  usually  have  one  to  six  basic 
processes,  with  numerous  firms  having 
exposures  to  as  many  as  six  different 
substances.  Forty-five  percent  of  these 
processes  involve  exposure  to  these 
chemicals  or  substances  on  an 
intermittant  short-term  basis  (up  to  30 
minutes),  with  large  firms  tending  to 
have  more  short-term  exposures.  Most 
firms  in  this  SIC  have  adopted  OSHA 
PELs  as  their  internal  standards.  Of  the 
small  firms  with  internal  exposure 
standards,  most  have  adopted  OSHA 
PELs  or  ACGIH  TLVs.  About  40  percent 
of  large  firms  reported  using  OSHA 
PELs,  «vith  36  percent  reporting  the 
adoption  of  ACGIH  TLVs. 

The  survey  found  that  about  33 
percent  of  the  processes  are  totally 
enclosed  and  24  percent  are  located 


outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  at  processes  not  enclosed. 
More  than  28  percent  of  the  firms  with 
chemical  exposures  have  respirators, 
with  an  equal  percentage  of  small  and 
large  firms  reporting  the  availability  of 
respirators  for  employee  use.  The 
combined  data  on  exposure  levels  and 
methods  of  exposure  control  indicate 
that  many  plants  which  are  estimated  *n 
have  some  cost  of  compliance  have 
overexposures  in  some,  but  not  all, 
processes  in  the  plant. 

Survey  respondents  identified  the 
presence  of  53  different  substances  in 
SIC  282.  Styrene  was  estimated  to  occur 
the  most  frequently  at  a  total  of  209 
processes.  Styrene  was  identified  in 
recovery/reprocessing/reclamation, 
drying/baking,  separation,  blending/ 
mixing/ formulating,  packaging/bagging, 
extrusion,  crushing/grinding/calcining, 
loading/offioading/receiving/handling, 
and  reaction/fermentation.  Another 
common  substance  in  SIC  282  was 
isopropyl  alcohol,  which  occurred  in 
eight  different  processes. 

SIC  283— Drugs 

This  group  includes  establishments 
that  manufacture,  fabricate,  or  process 
medicinal  chemicals  and 
pharmaceutical  products.  The  value  of 
shipments  in  SIC  283  has  increased  40 
percent  fix)m  1081  to  1985  (2).  SIC  283 
represents  16  percent  of  the  value  of 
shipments  of  SIC  28  and  almost  20 
percent  of  the  number  of  employees.  The 
U.S.  Department  of  Commerce  estimated 
that  the  pharmaceutical  industry 
experienced  a  6.3  percent  increase  in  the 
value  of  shipments  in  ,1986.  However, 
after  adjusting  for  price  changes,  this 
growth  rate  was  closer  to  1.8  percent. 
Productivity  also  increased  in  1986. 
growing  by  approximately  2.6  percent  |3. 
p.  17-1). 

As  seen  in  Table  C-1.  the  number  of 
establishments  in  SIC  283  was  almost  12 
percent  of  all  establishments  in  SIC  28. 
Employment  increased  by  3  percent 
since  1981,  and  production  workers 
equaled  approximately  46  percent  of  all 
workers  in  SIC  283.  Agar,  vitamins, 
antibiotics,  vaccines,  and  viruses  are 
examples  of  the  products  of  this  SIC. 

In  SIC  283,  the  survey  identified  three 
times  as  many  small  firms  (fewer  than 
20  production  worliers)  as  large  firms.  In 
the  small  firms,  maintenance  work  is 
generally  performed  by  either  dedicated 
maintenance  workers  or  by  general 
production  workers.  In  large  firms,  most 
maintenance  work  is  performed  by 
workers  specifically  employed  for 
maintenance  duties. 


The  manufacturers  classified  in  SIC 

283  usually  have  one  to  five  basic 
processes,  with  potential  exposure  to 
one  to  three  substances.  Fifty  percent  of 
all  employees  are  exposed  to  these 
chemicals  or  substances  on  an 
intermittent  basis  (up  to  30  minutes), 
with  small  firms  tending  to  have  more 
long-term  exposures.  Among  small  firms 
with  exposure  standards,  most  have 
adopted  OSHA  PELs.  Among  large 
firms,  a  significant  percentage  have 
adopted  ACGIH  TLVs.  although  most 
still  rely  on  OSHA  PELs.  Employee 
monitoring  had  been  performed  at  34 
percent  of  the  processes. 

The  survey  found  that  about  53 
percent  of  the  processes  are  totally 
enclosed  and  4  percent  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  at  processes  not  enclosed.  In 
21  percent  of  the  firms  with  chemical 
exposures,  respirators  were  available 
for  employee  use,  with  a  higher 
percentage  of  large  firms  reporting  the 
presence  of  respirators  than  small  firms. 
The  combined  data  on  exposure  levels 
and  methods  of  exposure  control 
indicate  that  very  few  plants  which  are 
estimated  to  incur  some  cost  of 
compliance  have  overexposures  at  all 
processes  in  that  plant 

Survey  respondents  identified  the 
presence  of  40  different  substances  in 
SIC  283.  Isopropyl  alcohol  was 
estimated  to  occur  the  most  fi«quently 
at  a  total  of  577  processes.  Isopropyl 
alcohol  was  identified  in  boilers, 
coating/spraying/finishing/layup, 
drying/baking,  blending/mixing/ 
formulating,  packaging/bagging, 
loading/oflfloading/receiving/handling, 
reaction/fermentation,  and  separation. 

SIC  284— Soaps,  Cleaners,  and  Toilet 
Goods 

This  SIC  includes  manufacturers  of 
detergents,  emulsifiers,  cosmetics,  and 
producers  of  glycerin.  SIC  284  represents 
15  percent  of  the  value  of  shipments  of 
SIC  28  [3].  The  value  of  shipments  in  SIC 

284  increased  20  percent  from  1981  to 
1985  [2|.  In  1986.  the  value  of  shipments 
was  estimated  at  $31  billion,  which 
represents  about  a  4  percent  increase 
over  1985  values  [3,  p.  16-1]. 

The  number  of  employees  in  this  SIC 
was  ahnost  IS  percent  of  SIC  28  and  the 
number  of  establishments  was  almost  22 
percent  In  1985,  employment  in  SIC  284 
had  increased  by  1  percent  since  1981, 
and  production  woikers  equaled 
approximately  63  percent  of  all  workers 
in  SIC  284  [5]. 

There  are  four  subgroups  within  SIC 
284.  Examples  of  the  products  produced 
by  each  four-digit  SIC  are  given  below. 


SIC  2841  Products— Soap,  synthetic 

organic  detergents,  inorganic  alkaline 

detergents,  and  crude  and  refined 

glycerin  from  vegetable  and  animal 

fats  and  oils. 
SIC  2842  AvxAicte— Household, 

institutional,  and  industrial  plant 

disinfectants,  nonpersonal 

deodorants,  dry  cleaning 

preparations,  household  bleaches,  and 

other  sanitation  products. 
SIC  2843  Products— Textile  and  leather 

finishing  agents,  soluble  oil  and 

greases. 
SIC  2844  Products— Perfumes, 

cosmetics,  home  permanent  kits. 

shampoos,  shaving  products,  and 

talcum  powder. 

In  SIC  284.  the  survey  identified  twice 
as  many  small  firms  (fewer  than  20 
production  workers)  as  large  firms. 
Maintenance  worik  in  small  firms  is 
basically  performed  by  production 
workers,  while  dedicated  maintenance 
workers  and  in  some  firms  production 
workers,  handle  this  task  in  large  firms. 

The  manufacturers  classified  in  SIC 
284  usually  have  one  to  three  basic 
processes,  widi  potential  exposure  to 
one  to  eight  substances.  Fifty  percent  of 
aD  employees  are  exposed  to  these 
chemicals  or  substances  on  an 
Intermittent  basis  (up  to  30  minutes), 
with  large  firms  tending  to  have  more 
long-term  exposures.  Most  firms  in  this 
SIC  have  adopted  OSHA  PELs. 
Employee  monitoring  had  been 
performed  at  26  percent  of  the 
processes. 

The  survey  found  that  roughly  38 
percent  of  the  processes  are  totally 
enclosed  and  9  percent  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  at  processes  not  enclosed. 
Nearly  44  percent  of  the  firms  with 
chemical  exposures  have  respirators  for 
employee  use,  with  a  higher  percentage 
of  large  firms  reporting  the  presence  of 
respirators  than  small  firms.  The 
combined  data  on  exposure  levels  and 
methods  of  control  indicate  that  very 
few  plants  which  are  estimated  to  incur 
some  cost  of  compliance  have 
overexposures  at  all  processes  at  that 
plant 

Survey  respondents  identified  the 
presence  of  52  different  substances  in 
SIC  284.  Sodium  hydroxide  was 
estimated  to  occur  most  frequently  at  a 
total  of  452  processes.  Sodium 
hydroxide  was  identified  in  drying/ 
baking,  blending/mixing/formulating. 
packaging/bag^ng.  loeding/offloadhig/ 
receiving/handling,  reaction/ 
fermentation,  and  separation. 


SIC  285— Paints  and  Allied  Products 

This  SIC  includes  manufacturers  of 
paints  and  allied  paint  products  such  as 
vamiriies.  shellacs,  and  paint  removers. 
The  paint  industry  grew  by  alraut  S.3 
percent  in  1966.  compared  to  1965's 
decline  of  2.9  percent  (3,  p.  15-1]. 
Estimated  shipments  for  1986  were  $11.1 
billion,  of  which  architectural  coatings 
accounted  for  about  41  percent  followed 
by  product  coatings  (35  percent)  and 
specialty  products  (24  percent)  (3.  p.  IS- 
2]. 

SIC  285  represents  about  6  percent  of 
the  value  of  shipments  of  SIC  28.  The 
value  of  shipments  increased  almost  28 
percent  from  1961  to  1965  (2).  The 
number  of  employees  in  SIC  285  was  6 
percent  of  SIC  28  and  the  number  of 
establishments  was  9  percent 

In  SIC  285,  the  survey  identified  three- 
fourths  as  many  small  firms  (fewer  than 
20  production  workers)  as  large  firms.  In 
small  firms,  maintenance  woA.  is  either 
performed  by  production  workers  or 
dedicated  maintenaiice  workers.  Large 
firms  predominantly  use  workers 
dedicated  to  maintenance  duties. 

Hie  manufacturers  classified  in  SIC 
285  usually  have  one  to  five  basic 
processes,  «vith  numerous  firms  having 
potential  exposures  to  as  many  as  seven 
different  substances.  About  40  percent 
of  the  employees  are  exposed  to  these 
chemicals  or  substances  on  an 
intermittent  short-term  basis  (up  to  30 
minutes),  with  large  firms  tending  to 
have  longer-term  exposures.  Most  firms 
in  this  SIC  have  adopted  OSHA  PELs  or 
ACGIH  TLVs  88  their  internal  standard: 
about  58  percent  of  the  firms  reported 
using  OSHA  PELs  and  19  percent 
reported  the  adoption  of  ACGIH  TLVs. 

The  survey  found  that  about  34 
percent  of  the  processes  are  totally 
enclosed  and  11  percent  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  at  processes  not  enclosed. 
About  17  percent  of  the  firms  with 
chemical  exposures  have  respirators  for 
employee  use.  with  a  higher  percentage 
of  large  firms  reporting  the  presence  of 
respirators.  The  combined  data  on 
exposure  levels  and  methods  of 
exposure  control  indicate  that  most 
plants  which  are  estimated  to  incur 
some  cost  of  compliance  have 
overexposures  in  some,  but  not  aU. 
processes  at  that  plant 

Survey  respondents  identified  the 
presence  of  39  different  substances  in 
SIC  285.  Stoddard  solvent  was  estima  ed 
to  occur  most  frequently  at  a  total  of  941 
processes.  Stoddard  solvent  was 
identified  in  recovery/reprocessing/ 
reclamation,  coating/spraying/ 
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nnishing/Uyup.  diying/baklng. 
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SIC  298— Industrial  Organic  Chemicah 

This  SIC  iBdud«t  manufacturer*  of  a 
variety  of  industrial  organic  chemicals. 
Industry  ihipwants  of  nrganir  cbearicals 
increased  approximately  2  percent  over 
1984.  which  was  the  same  level  of 
growth  sxparlaaoed  in  the  previous  year 
(3|.  In  1985.  the  value  of  ihipments  lor 
SIC  288  was  $41.8  million,  representing 
21  paioent  of  the  value  of  shipmeats  of 
SIC  28  (2|.  Hm  number  of  employees  in 
SIC  288  wss  almost  11  percent  of  SIC  28 
snd  the  number  of  establishments  was 
approximately  7  percent  Employment  in 
SIC  280  Increased  by  10  percent,  and 
production  workers  squaled  51  percent 
of  all  workers  [Tabia  C-1]. 

There  are  thrsa  subgroups  in  SIC  288. 
Examples  of  products  for  each  four<flglt 
SIC  are  given  below. 

SIC  2801  AtxAjcts— Hardwood  and 
softwood  distillation  products,  wood 
and  gum  naval  stores,  charcoal, 
natural  dysstufh  and  natural  tanning 
materials. 
SIC  2985  /^TxAfcfs— Tohiene.  benxena. 
synthetic  organic  dyes  and  pigments. 
SIC  2909  AmfticiSs— Alcohols, 
caprolactam.  and  ethylene  glycol 
In  SIC  288k  the  survey  identified  three- 
fourths  as  many  sotall  firms  (fewer  than 
20  production  workers)  as  large  firms. 
Small  firms  primarily  us«  production 
workers  to  perform  maintenance  tasks. 
Large  firms,  on  the  other  hand,  primarily 
use  dedicated  maintenance  workers  to 
perform  maintenance  duties.  Some  smaU 
and  large  firms  use  outside  contrsctors. 

The  manufacturers  classified  in  this 
SIC  usually  have  two  to  lorn  basic 
processes,  with  potential  exposure  to  ss 
many  as  six  substances.  Fifty-six 
percent  of  the  employees  sre  exposed  to 
these  chemicals  or  substances  on  an 
intermittent  short-term  basis  (up  to  30 
minutes),  with  large  firms  tending  to 
have  longer-term  exposure.  Most  firms 
in  SIC  288  have  adopted  OSHA  PELs  oi 
ACGIH  TLVs  ss  their  internal 
standards.  Employee  monitoring  had 
been  performed  at  78  percent  of  the 
processes. 

The  survey  found  thst  about  34 
percent  of  the  processes  sre  totally 
enclosed  and  tfiat  nearly  38  percent  of 
the  processes  sre  located  outdoors. 
Local  exhaust  ventilation  is  used  most 
frequently  to  control  exposures  at 
processes  not  enclosed  Roughly  34 


percent  of  ths  firms  with  cheanical 
exposurss  have  respiHstors  for  smployee 
use,  with  a  higher  percentage  of  large 
firms  reporting  the  piesenoe  of 
respiMtste  Umb  ■mm  hhhs  Ine 
combined  data  on  exposure  Wsels  snd 
methods  of  exposure  ooalrol  Indicate 
thst  very  few  plants  whkh  sre 
estimated  to  incur  soae  cost  of 
compliance  have  overexposures  in  sll 
processes  st  that  plant. 

Survey  respondents  identified  the 
presence  of  57  dlHeieut  substances  in 
SIC  2B8k  nMicaletes  not  otiieneiae 
regulated  aad  sdi|leue  ^yoel  were 
estimsted  to  occur  most  frequently  al  a 
total  of  222  and  IM  proGsesas. 
respectively.  OSHA  haa  retained  die 
existing  limit  for  particulates  not 
otherwise  regulated. 

SIC  207—Agncuhural  Chemicah 

This  SIC  includes  estabtishments  that 
manufacture  agricultural  chemicals  and 
pesticides.  According  to  the  U.& 
Department  of  Coaunsros,  the  1985 
value  of  sMpments  of  SIC  287  (M  J 
billioa)  represents  7.5  percent  of  the 
value  of  shlpownts  of  SIC  28  (2).  Ths 
value  of  sUpnwnts  in  SIC  287  decreased 
0.8  percent  frea  1881  to  I9e& 
Employment  in  SIC  287  lepisisnted  S 
percent  of  SIC  28.  but  hes  declined  by  18 
percent  since  1981.  Ths  number  of 
establishments  in  SIC  287  was 
approximataly  0  percent  of  all 
establiehsMttts  hi  SIC  28  and  production 
workers  acooant  for  approximately  82 
percent  of  total  eaiployment  (Table  C- 
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SIC  2873  indadss  ssaaufachirers  of 
nitrogenous  and  mixed  fertilizers.  The 
value  of  shipmenta  of  nitrogenous 
fertilizers  in  1988  wss  tZ.82  billion,  a 
decrease  over  1985  shipments  |3,  p.  13- 

1). 

SIC  2874  includes  manufacturers  of 
phosphatic  fertilizers,  such  as 
phosphoric  acid,  made  from  phosphate 
rock.  The  value  of  shipments  of 
phosphatic  fertilizers  in  1988  was  $3.71 
billion,  which  representa  s  decrease 
over  1065  shipaoents  (3,  p.  13-3). 
Ammonta  snd  phosphoric  acid  are  two 
substances  with  potential  exposure 
problems  that  are  produced  and/or  used 
in  SIC  2874. 

SIC  2875  includes  estabKshmenU  that 
mix  fertilizers  fitMn  purchased  fertilizer 
materials.  SIC  2870  includes  formuiators 
and  preparers  of  ready-to-use 
sgric)iltural  and  household  pest  control 
chemicals,  such  ss  fungicides, 
insecticides,  and  herbicides. 

In  SIC  287,  the  survey  detected  more 
than  twice  as  many  small  firms  (fewer 
than  20  production  workers)  as  large 
firms.  In  smaD  firms,  maintenance  work 
is  mostly  performed  by  production 


worker*  or  dedicated  maintenance 
workers.  Largs  firms  primarily  employ 
workers  spedficaUy  for  maintanance 
duties,  although  some  large  firms  use 
outside  ooottactors. 

The  manufacturers  classified  in  SIC 
287  usually  have  two  to  four  basic 
processes,  with  nasMrons  firms  having 
potentiel  exposures  to  as  many  as  five 
different  siibstsnces  Thirty-three 
percent  of  the  processes  involve 
exposure  to  these  chemicals  or 
substances  on  an  intefmittent  short-term 
basis  (up  to  30  minutes),  with  large  fii'me 
teiuling  to  have  loager-term  exposures. 
Thirty-nine  percent  of  the  firms  in  this 
SIC  reported  the  adoption  of  an  intenuil 
exposure  standard.  Twenty-three 
percent  of  the  small  firms  reported  the 
adoption  of  an  internal  exposure 
standard  Neariy  45  percent  of  the  large 
firms  with  standards  reported  using  the 
OSHA  PELs:  the  remainder  indicated 
that  they  use  ACGIH  TLVs.  The  survey 
found  that  about  43  percent  of  the 
processes  are  totally  enclosed  and  about 
37  percent  are  located  outdoors.  Local 
exhaust  ventilation  is  used  most 
frequently  to  control  exposures  at 
processes  not  enclosed  About  42 
percent  of  the  firms  with  chemical 
exposures  have  respirators  for  employee 
use.  with  a  higher  percentage  of  sinall 
firms  than  large  firms  reporting  the 
presence  of  respirators.  The  conbined 
data  on  exposure  levels  and  methods  of 
exposure  control  indicate  that  most 
plante  which  are  estimated  to  incur 
some  cost  of  compliance  do  not  have 
overexposures  at  all  processes  in  that 
plant. 

Survey  respondents  identified  the 
presence  of  32  different  substances. 
Ammonia  and  particulates  not 
otherwise  regulated  were  estimated  to 
occur  the  most  frequently  in  s  total  of 
344  and  334  processes,  respectively. 
Ammonia  was  identified  in  drying/ 
baking,  blending/mixing/formulating, 
packaging/bagging,  crushing/grinding/ 
calcining,  loading/onioading/receiving/ 
handling,  reactioa/fermentation.  and 
separation. 

SIC299—AH»cellaneou8  Chemical 
ProductM 

This  group  includes  manufacturers  of 
miscellaneous  chemical  products.  For 
1965.  SIC  288  represented  7  percent 
($14.6  billion)  of  the  value  of  shipments 
of  SIC  28  [2].  From  1961  to  1965,  ths 
value  of  shipmenU  in  SIC  289  increased 
18.3  percent  The  number  of  employees 
in  SIC  289  was  almost  10  percent  of  SIC 
28  and  has  remained  unchanged  since 
1981.  The  inunber  of  establishmenU  in 
SIC  280  was  approximately  10  percent  of 
sll  establishments  in  SIC  28.  IVoduction 


workers  equalled  approximately  62 
percent  of  all  workers  [Table  C-1]. 

SIC  2891  includes  manufacturers  of 
industrial  and  household  adhesives  and 
sealanta.  Industry  shipments  for 
adhesives  and  sealanta  in  1986 
amounted  to  $4.2  billion,  of  which  about 
60  percent  were  by  synthetic  resins  and 
rubber-based  adhesives;  20  percent  by 
sealant  and  caulking  compounds;  and 
the  remaining  20  percent  by  natural- 
based  adhesives  and  miscellaneous 
compounds  [3,  p.  15-3]. 

SIC  2802  includes  manufacturers  of 
explosives,  such  as  Ttfl 
(trinitrotoluene).  Ethylene  glycol 
dinitrate  is  one  of  the  producta  of  this 
SIC  which  may  have  potential  exposure 
problems. 

SIC  2883  includes  manufacturers  of 
printing  ink  and  SIC  2895  includes 
manufacturers  of  carbon  black.  SIC  2800 
includes  manufacturers  of  miscellaneous 
chemical  products,  not  elsewhere 
classified  Among  these  three  SICs, 
ethylene  ^ycol  nitrotoluene,  hexylene 
glycol,  trimellitic  anhydride,  and  coal 
dust  are  all  substances  with  suspected 
exposure  problems  that  are  either 
produced  or  used  in  these  sectors. 

In  SIC  288.  the  survey  identified  less 
than  half  as  many  small  firms  (fewer 
than  20  production  workers)  as  large 
firms.  In  the  small  firms,  maintenance 
work  is  performed  largely  by  production 
workers,  whereas  large  firms  primarily 
rely  on  a  separate  maintenance  staff. 

The  manufacturers  classified  in  SIC 
289  usually  have  one  to  four  basic 
processes,  with  potential  exposure  to 
one  to  five  substances.  Forty-seven 
percent  of  all  employees  are  exposed  to 
these  chemicals  or  substances  on  an 
intermittent  basis  (up  to  30  minutes), 
with  large  firms  tending  to  have  more 
long-term  exposures.  Sixty-five  percent 
of  the  firms  in  this  SIC  reported  the 
adoption  of  internal  exposure  standards. 
Roughly  48  percent  of  the  small  firms 
and  36  percent  of  the  large  firms  with 
standards  have  adopted  OSHA  PELs. 
Employee  monitoring  had  been 
performed  at  67  percent  of  the 
processes. 

The  survey  found  that  nearly  20 
percent  of  the  processes  are  totally 
enclosed  and  12  percent  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  to  control 
exposures  at  processes  not  enclosed. 
Almost  28  percent  of  the  firms  with 
chemical  exposures  have  respirators  for 
employee  use,  with  a  higher  percentage 
of  large  firms  reporting  the  presence  of 
respirators  than  small  firms.  The 
combined  data  on  exposure  levels  and 
methods  of  exposure  control  indicate 
that  very  few  planta  which  are 
estimated  to  incur  some  cost  of 


compliance  have  overexposures  at  all 
processes  in  that  plant 

Survey  respondents  identified  the 
presence  of  SO  different  substances  in 
SIC  280.  Toluene  was  estimated  to  occur 
the  most  frequently  at  a  total  of  681 
processes.  Toluene  was  identified  in 
packaging/bagging,  blending/mixing/ 
formulating,  crushing/grindiiu/ 
calcining,  loading/offloading/receiving/ 
haruUing.  and  reaction/fermentation. 

SIC  29— Petroleum  and  Related 
Industries 

This  industry  is  divided  into 
petroleum  refiners  and  producers  of 
other  related  producta.  Petroleum 
refineries  (SIC  2011)  produce  fuels  (such 
as  gasoline,  kerosene,  and  distillate  and 
residual  fiiel  oils)  as  well  as  lubricanta 
and  chemical  feedstocks.  These 
producta  are  produced  through  straight 
distillation  of  crude  oil.  redistillation  of 
unfinished  petroleum  derivatives, 
cracking,  or  odier  processes.  Other 
producers  in  this  sector  manufacture 
asphalt  and  tar  producta  for  paving  and 
roofing  (SIC  295)  and  other  lubricating 
oils,  greases,  and  petroleum  and  coal 
producta  («C  290)  II.  pp.  127-128). 

The  1065  value  of  shipmenta  for  SIC  29 
($179.1  billion)  was  7J  percent  of  the 
value  of  shipmenta  for  all  manufacturing 
industries.  Petroleum  refining  dominates 
SIC  20,  accounting  for  94  percent  of  this 
sector's  value  of  shipmenta  [3,  pp.  10-8 
to  10-14]. 

The  number  and  size  distribution  of 
establishmenta  in  SIC  29  are  shown  in 
Table  C-1.  as  is  total  employment 
Relative  to  value  of  output  SIC  29  has 
few  establishmenta  and  low 
employment,  accounting  for  less  than  1 
percent  of  all  manufacturing 
establishmenta  and  employment  [7, 
pp.10, 30). 

About  40  percent  of  the 
establishmenta  in  SIC  29  are  petroleum 
refineries  (10).  which  are  large  and 
extremely  capital  int«isive.  Production 
is  highly  automated:  enclosed  processes 
are  used  throughout  Mean  employment 
size  is  105  em^oyees.  By  contrast 
planta  in  the  other  industries  within  KC 
20  are  relatively  smaU  and  less  capital 
intensive,  and  processes  are  generally 
not  automated.  Mean  establishment  size 
in  the  rest  of  SIC  29  is  19  employees. 

The  real  value  of  petroleum  product 
shipments,  consumption  of  petroleum 
products,  petroleum  refining  capacity, 
and  employment  in  SIC  29  cJl  peaked 
between  1977  and  1981.  There  has  been 
an  upturn  since  1985,  resultii^ 
principally  from  a  sharp  decline  in  crude 
oil  prices  in  the  first  half  of  1986.  which 
stimulated  demand  for  refinery  producta 
[3.  pp.  10-1  and  10-2).  Demand  for 
petroleum  i»oducta  is  expected  to  grow 


only  slightly  in  the  short  run.  In  the  past 
trends  have  been  strongly  influenced  by 
sharp  fluctuations  in  the  price  of  crude 
oil  [3.  pp.  10-3  and  10-4).  In  general,  low 
prices  for  crude  oil  translate  into 
increased  activity  for  domestic 
refineries. 

The  profitability  of  firms  in  SIC  20  is     ' 
low.  The  median  1985  rate  of  return  on 
asseta  (4.4  percent)  is  the  second  lowest 
median  return  on  asseta  among  all  20 
two-digit  manufacturing  industries  [6). 

Docket  commenta  pertaining  to  this 
industry  were  concerned  exclusively 
widi  one  regulated  substance,  asphalt 
Asphalt  is  manufactured  in  petroleum 
refinoies  (SIC  2911)  and  is  used  to  make 
paving  materials  (SIC  2951)  and  roofing 
materiab  (SIC  2952).  Many  commenters 
[see,  for  example,  Exs.  3-162;  3-420B;  3- 
895;  3-240;  a-658;  5-6. 581.  3-4S3Be  3-294; 
3-64: 3-22: 3-74:  3-354: 9-988:  Tr.  8/9/88, 
pp.  9-63. 9-ffi,  9-66, 9-79]  provided 
information  on  asphalt  paving 
manufacturing,  employee  exposures, 
potential  costs,  and  possible  impacts; 
other  asphalt  applications  were  not 
commented  on  in  docket  submissions. 

Information  submitted  by  firms  and 
trade  groups  concerned  with  the 
manufacture  and  application  of  hot-mix 
asphalt  indicated  that  the  manufacture 
of  asphalt  paving  material  falls  within 
SIC  2951,  while  the  activity  of  paving 
falls  witiiin  SIC  1611,  Street  and 
Highway  Construction.  Because  the 
scope  of  this  rulemaking  is  restricted 
exclusively  to  general  industry,  OSHA 
has  determined  that  it  is  most 
appropriate  at  this  time  to  defer 
regulation  of  asphalt  fumes  until  the 
Agency  has  had  sufficient  time  to 
address  the  complex  health  issues 
associated  with  this  substance  and  to 
analyze  the  impact  on  the  oonstroctioo 
industry  of  establishing  a  PEL  for  this 
substance. 

In  SIC  29.  three  out  of  four  firms 
identified  by  the  survey  were  small 
firms  (firms  with  fewer  than  20 
production  workers).  In  about  half  of  the 
small  firms,  maintenance  work  is 
performed  by  production  workers;  die 
remainder  of  small  firms  ei^ploy 
maintenance  workers  more  ofbm  dian 
they  use  outaide  contractors  for 
maintenance.  Large  firms  most 
commonly  have  a  dedicated 
maintenance  staff. 

Most  employee  exposures  are 
intermittent  and  short-tenn  (up  to  30 
minutes);  of  the  remaining  employee 
exposures,  most  are  for  durations  of 
from  4  to  8  hours  (for  large  firms),  or  of  1 
to  8  hours  (for  small  firms).  A  slight 
majority  of  small  firms  use  some 
internal  exposure  standards;  most  of 
.  those  that  do  use  internal  ejqwsure 


-.:aAJlAv^ 


/  VoL  SC  Nbw  12  / 


itandanb  raport  usins  06HA  PEL*  or 
AOCIH  nVk  Alaost  ff  percwit  of 
laifsr  flnns  report  using  Internal 
expoMO*  •tandards;  ot  llMae,  most 
report  Mint  OSHA  KLm,  and  about  ona- 
quartar  reportad  oaing  AOGIH  TLVa.  Ait 
monilorint  data  ware  ooilectad  for  ever 
half  of  Ika  prooasaat  in  large  plants,  bat 
for  lass  than  ona-fourth  of  tha  prooassas 
in  smaD  plants. 

Tha  sway  found  that  about  90 
percaot  of  the  prooaaaas  are  totalljr 
endosad  and  almost  two-tMrds  of  plant 
processes  are  focated  outdoor*. 
ProductioB  wuf  kef  s  ase  respirators  in 
over  2S  percent  of  processes  for  Rms 
reporting  chemical  exposures:  however, 
small  Rms  report  a  lower  percentage  of 
respirator  use  than  do  large  firms. 

Stwejr  respoadaBts  idaatlfied  the 
preseaoa  e#M  dfflbrant  sobatanoes  In 
SIC  Sl  TokMna  was  estinialed  to  occur 
the  most  l^aquentljr  at  a  total  of  175 
processes:  trichlararethylene  was 
estimated  to  occur  at  a  total  of  Its 
processes.  Toluene  was  identified  in 
batch  process/coke  production  and 
removal,  blendiag/aixing/formuiating. 
and  prooees  Inspaction. 
Trichloroethylena  was  identified  in 
blending/ adxiag/formuhiling.  drying/ 
baking,  loading/offloading  and 
measurement 

SIC  30— Rubber  and  Miscellaneous 
Plastics  Products  Industry 

This  industry  sector  consists  of 
establishments  that  manufacture  a 
variety  of  products  from  plastic  resins 
snd  from  natural,  synthetic  and 
reclaimed  rubber.  Although  plastic 
products  account  for  the  Ufgest  share  of 
the  value  of  shipoMnts  of  this  industry 
group,  the  industry  slso  manufactures  a 
variety  of  rubber  products,  including 
tires,  inner  tubes,  footwear,  and  belting 
|1.  pp.  129-132].  The  value  of  shipments 
for  1965  was  SH  J  billioa  This  industry 
is  dominated  by  the  miscellaneous 
plastic  products  sector  (SiC  307  until 
1987  and  now  SIC  306).  which  accounts 
for  81  percent  of  the  establishments,  66 
percent  of  tha  value  of  shipments,  and 
70  percent  of  the  employment  for  tiie 
entire  Industry  group  (10).  The  tire  and 
inner  tube  (SIC  301)  sector  end  the 
miscellaneous  rubber  products  (SIC  306) 
sector  sre  the  other  major  components 
of  this  industry. 

Similar  processes  are  used  in 
manufacturing  plastic  and  rubber 
products,  with  the  nature  and  form  of 
the  final  product  determining  the 
process  more  than  the  product's 
components.  A  product's  components, 
however,  determine  the  types  of 
chemical  exposures  employees 
experience.  Examples  of  partlcuiarty 
serious  types  of  exposures  sre  those  to 


the  foaming  agents  that  are  uaad  in  the 
productieo  of  foam  nlbbar  or  plastic 
foama  and  to  tha  styrena  aaad  ta 
produce  polystyiaae  or  in  lamiaatkm 


As  sho«n»  !■  TaUa  C-1.  lUs  iwhiatiy 
sector  is  chamctsriiad  by  relatfvab 
small  satahliihmwatu  61  percent  of 
establiahments  have  fewer  than  20 
empfoyees.  with  as  avecage  of  43 
employees  per  estabfishmant 
Employment  tai  tiria  laduatey  grew  by  7 
percent  between  1961  and  1965.  with 
growth  in  tha  tire  and  inner  tube  and 
miscellanaows  plastics  product  sectors 
outpacing  declines  in  other  sectors  j4]. 
Firms  in  this  industry  have  above- 
average  profits  for  manufacturing 
industries,  ninth  a  7  J  percent  median 
rate  of  return  on  assets  oampaced  with  a 
7 JO  percent  me<Ban  for  all  manufacturing 
firms  16}. 

The  only  comments  received  by 
OSHA  that  were  related  to  SIC  aa 
Rubber  and  Miscellaneous  Plastics, 
concerned  the  Agency's  proposed  50- 
ppm  TWA  and  lOO^pm  STEL  limits  for 
styrene  (See.  for  example.  Ex.  3-742:  Tr. 
6/6/88.  pp.  95. 177. 17&  180).  Styrena  U 
used  in  this  sector  to  oiake  a  variety  of 
rubber  and  plastic  products,  including 
polyester  reams,  polystyrene,  and  a 
widsly  used  form  of  artificial  rubber. 
Commenters  stated  that  a  small  number 
of  the  facilities  in  this  sector.  Le..  those 
using  styrene  resins  in  open-mold 
processes,  would  encounter 
technological  problanas  in  attempting  to 
comply  with  the  proposed  styrene  limits 
(Ex.  3-742.  pp.  34-^6:  Tr.  8/3/88.  p.  5-05). 
This  issue  is  addressed  in  Chapter  F— 
Technological  FeasibUity. 

Open-mold  processes  were  described 
by  these  commenters  as  operations  in 
which  the  styrene  resin  is  applied 
directly  to  the  surface  of  a  mold 
(generally  by  means  of  a  spray  gun)  and 
is  then  rolled  by  hand  to  build  up 
successive  layers  of  reinforced  plastic 
When  the  objects  being  molded  are 
large,  as  is  the  case  with  boats  or 
underground  storage  tanks,  commenters 
explained  that  it  is  more  difficult  to 
position  and  use  local  exhaust 
ventilation  effectively  (Ex.  3-742.  p.  48). 
Although  most  open-mold  processes  in 
this  sector  arc  involved  in  the 
manufacture  of  plastic  bathroom 
fixtures  (showers,  tubs,  hot  tubs,  and 
spas),  makers  of  underground  storage 
tanks  snd  cultured  marble  products  also 
rely  on  the  open-molding  process. 

The  Styrene  Information  and 
Research  Council  estimates  that  265 
facilities  in  this  sector  use  this  process 
to  prodnce  bathroom  fixtures  [Ex.  3-742. 
p.  106).  and  die  Cultured  Marble 
Institute  estimates  that  a  total  of  1062 
facilities,  employing  17,000  workers. 


manufacturs  cultusad  marble  products 
(Tr.  6/3/86.  pp.  ft-77. 5-177. 6-18^ 
These  firms,  like  other  styrene-using 
firms  in  this  SIC  ooda.  are  gsoasaDy 
small  privately  held  finsa.  Ilie  Cultured 
Marble  Instititlfrcharaeterteed  the 
typical  opaiK>old-process  firm  fa  this    . 
sector  as  a  company  that  eoiploys  17 
persons  and  has  annual  sales  of  less 
than  $1  million.  The  issues  of 
technological  feasibility  that  pertain  to 
users  of  this  process  ia  SIC  30  are 
discussed  in  detail  in  the  Tecfanolagical 
Feasibility  chapter,  below. 

In  this  SIC  over  60  percent  of  the 
firms  identified  by  the  survey  were 
small  firms  (firms  having  fewer  than  20 
production  workers.)  In  the  small  firms, 
maintenance  work  is  most  commonly 
performed  by  production  workers, 
althoogh  aboat  one^uarter  nf  small 
films  use  outside  contractors  for 
maintenance  work,  and  one  in  seven  has 
a  dedicated  maintenance  staff.  Over 
two-thirds  of  large  firms  ha\'c  dedicated 
maintenance  staft  the  remaining  large 
firms  use  production  workers  for 
maintenance  more  often  than  they  use 
outside  contractors. 

Moat  firms  reported  using  from  one  to 
four  processes.  In  SIC  307 
(miscellaneous  plastics  manufactuing). 
most  firms  reported  using  from  one  to 
three  chemicals,  with  styrene  the  most 
prevalent:  however,  in  rubber 
manufacturing  (SICs  301  to  306).  almost 
half  of  the  firms  reported  using  6  to  10 
chemicals.  Most  emplojree  exposures  in 
small  firms  are  intermittent  and  short- 
term  (up  to  30  minutes),  and  there  are 
very  few  exposures  for  4  hours  or  more. 
In  large  firms,  by  contrast,  the  ma)only 
of  chemical  exposures  are  for  4  to  8 
hours  a  day.  In  this  SIC,  most  small 
firms  have  internal  exposure  standards: 
the  majority  of  these  reported  using 
ACGIH  TLVs.  Large  firms  most 
commonly  use  OSHA  PELs.  but  many 
use  ACGIH  TLVs  or  have  no  internal 
exposure  standards.  Air  monitoring  data 
were  provided  for  about  40  percent  of 
large  firms  and  for  approximately  13 
percent  of  small  firms. 

The  survey  found  that  about  37 
percent  of  the  processes  are  totally 
enclosed,  and  that  very  few  processes 
are  located  outdoors.  In  one-third  of  the 
firms  with  chemical  exposures, 
production  workers  use  respirators. 

Survey  respondents  identified  the 
presence  of  75  difterent  substances  in 
SIC  30.  Ethylene  glycol  was  estimated  to 
occur  the  most  frequently  at  a  total  of 
1.889  processes,  including  assembly, 
blending/mixing/formulating, 
calendaring/winding  and  coating/ 
spraying.  Methyl  chloroform  was 
estimated  to  occur  in  1 J52  processes 
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inohidiiv  blendingymfauag/feraHdatiBg. 
coating/ spraying  and  mtling/aawiiig/ 
planing. 

SJC  31 — Leather  and  Leather  Products 

The  leather  and  leather  products 
industry  (SIC  31)  consists  of  several 
sectors  such  aalaatbai'  laudng  (SIC 
311).  boot  and  shoe  cut  stock  (SIC  313). 
non-rubber  fbotwaar  (SIC  314).  asid 
luggage  and  leather  goods  (SICs  315- 
319).  (1.  pp.  133-13^  SMpnients  of 
leather  prodaGts  incmased  in  1967.  while 
employmeot  la  tke  leather  indastiy  has 
been  iV^'"'"g  stead%  over  the  past 
several  yeais  (3.  p,  46-1). 

Data  on  the  number  of  establishments 
and  employment  for  1985  are  shown  in 
Table  C-1.  In  1065.  there  were 
approximately  3.040  establishments 
engaged  in  tha  production  of  leather  and 
leather  products.  Over  04  percent  of 
these  establishment*  employed  fewer 
than  20  woribns.Tlie  largest  employer  is 
the  non-rubber  feotwear  industry,  with 
56  percent  of  the  worktorce  in  ige6w 
Production  workers  make  up  84  percent 
of  the  total  workforce  in  SIC  31. 

According  to  the  U.S.  DqMrtoient  of 
Commerce,  the  1966  value  of  shipments 
for  leather  and  leather  products  ($7.8 
billion)  was  down  64  percent  from  1965. 
The  total  repreaents  0.4  percent  of  the 
value  of  shipments  for  aU  manufacturing 
industries.  Non-rubber  footwear  (SIC 
314)  makes  up  most  of  the  value  of 
shipments  in  this  industry,  with  51 
percent  of  the  total  value  [2].  The 
median  return  on  assets  in  1985  for  the 
leather  and  leather  product  industry  was 
6.3  percent  (6). 

Ilie  number  of  establishments  in  the 
leather  tanning  and  finishing  industry 
(SIC  311)  has  decreased  by  over  248 
establishments,  from  384  estabUshments 
in  1982  to  136  establishments  in  1967. 
Employment  has  also  decreased 
significantly  while  shipments  increased 
to  $2.0  billion  in  1987  from  $1.7  billion  in 
1986.  Since  the  leather  tanning  industry 
is  highly  dependent  on  the  demand  from 
the  non-rubber  footwear  industry,  it  is 
not  likely  that  the  situation  will  improve 
in  the  near  hiture  (3.  pp.  46-1  and  46-2). 

The  non-rubber  footwear  industry 
(SIC  314)  had  a  small  increase  in  the 
value  of  shipments  in  1987  ($4.1  billion), 
while  total  employment  and  the  number 
of  production  workers  declined  3.0 
percent  and  2.9  percent,  respectively. 
This  industry  has  suffered  substantially 
since  1981  vvben  an  import  restraint 
agreement  with  South  Korea  and 
Taiwan  expired.  Since  then,  import's 
share  of  the  domestic  market  has 
increased  to  over  61  percent  in  1967,  to 
an  estimated  226  million  pairs  (3.  pp.  46- 
5  to  46-1(4. 


The  ausceUaneeas  luggage  and 
leadier  goods  industry  ^Cs  315-319) 
saw  improvements  ki  pvoductien. 
employment,  and  shipinents  in  1967. 
reversing  a  past  trend.  Shipanents  were 
expected  to  inneaar  3.9  percent  in  1667 
to  $1,9  billion.  The  estimated  number  ef 
prodactkm  worker*  also  increased  in 
1967,  to  27.206  employees  from  27.000 
emplojfees  in  1006.  Import*  readied  over 
52  percent  d  the  domestic  market  in 
1966  (3.  pp.  46-10  to  46-14). 

In  this  SIC  (tie  survey  identified 
almost  twice  as  many  smalLftms  (feww 
than  20  production  workers)  as  large 
firms.  In  the  small  firms,  a  large  share  of 
maintenance  work  is  performed  by 
production  workos,  ^though  one-fifth 
of  the  firms  use  outside  contractors  and 
one-fifth  of  the  firms  mnploy 
maintenance  staffs.  Large  firms  have  a 
dedicated  maintenance  staff  that 
performs  most  (tf  the  maintenance  work, 
while  production  woiicers  and  outside 
contractors  do  the  rest  of  die 
maintenance  work. 

The  manufacturers  classified  in  Aiis 
SIC  usually  have  one  to  three  basic 
processes,  with  potential  exposure  to 
seven  to  eight  chemicals.  Employees  are 
exposed  to  these  chemicals  on  an 
intermitten  short  term  basis  (up  to  30 
minutes)  or  continuously  (up  to  8  hoiu* 
per  day)  with  large  firms  tending  to  have 
more  long-term  exposures.  Small  firms 
generally  have  no  internal  exposure 
standards.  Around  one-half  of  large 
firms  reported  using  the  OSHA  PELs;  the 
balance  indicated  tihat  they  have  no 
standards.  Air  monitoring  data  was 
being  done  at  about  one-half  of  the 
processes  found  in  large  plants. 

The  survey  found  that  over  forty 
percent  of  the  processes  are  totally 
enclosed  and  less  than  one  percent  are 
located  outdoors.  Local  exhaust 
ventilation  is  used  most  frequently  to 
control  exposures  at  processes  not 
enclosed  or  outdoors.  In  one-tenth  of  the 
firms  with  chemical  exposures, 
production  woikers  use  respirators,  with 
a  higher  percentage  of  large  firms  using 
respirators  than  small  finns.  The 
combined  data  on  exposure  levels  and 
methods  of  exposure  control  indicate 
that  overexposure  is  not  occurring  at 
many  processes  in  this  SIC 

Survey  respondents  identified  the 
presence  of  42  different  substances  in 
SIC  31.  N-hexane  was  estimated  to 
occur  the  most  frequently  at  a  total  of 
426  processes,  primarily  gluing/hot 
pressing.  Toluene  was  estimated  to 
occur  at  a  total  of  319  processes 
including  cleaning,  coating/ spraying, 
gluing/hot  pressing,  and  stamping/ 
shaping, 


SIC  32— Stone.  Clay,  tmd  Glau  Products 

This  industry  is  made  up  of  products 
such  as  cement  (SIC  324).  concrete  (SIC 
327).  pottery  (SIC  326).  stone  (SIC  328). 
glass  (SICs  321-323).  and  structural  day 
products  (SIC  325).  Since  these  products 
are  priauirily  used  as  construction 
materials,  the  industry  is  heavily 
dependent  on  the  amount  of  new 
construction  activity  in  a  given  year. 

There  were  21.054  establishments  in 
the  stone,  cday  and  glaas  industry  (SIC 
32)  in  1965.  Moet  of  these  firms  (73.7 
percent)  employed  fewer  than  20 
woriiers  in  1965.  The  mean 
establishment  size  was  28  employees. 
Total  employment  was  514.000  in  1986.  a 
decrease  of  1.1  percent  over  the  1966 
total  employment  figure  of  520.000  (7). 
Production  employment  also  declined 
fit>m  1965  to  196& 

In  1986,  the  value  of  shipments  in  SIC 
32  ($57.3  billion)  increased  3.9  percent 
over  die  1965  figure.  The  total  value  was 
2.5  percent  of  the  value  of  shipments  for 
all  manufacturing  industries.  The  value 
of  shipments  is  evenly  distributed  over 
the  entire  industry,  except  for  the 
concrete  sector  (SIC  327)  with  36.4 
percent  of  shipment  (2).  The  median  rate 
of  return  on  assets  for  SIC  32  was  6.5 
percent  in  1965  (f^. 

The  concrete  industry  (SIC  327) 
experienced  a  small  decline  in 
shipments  in  1967  after  considerable 
improvement  in  prodnction, 
emplojrment,  and  demand  over  the  past 
years.  The  demand  for  concrete  has 
increased  substantially  since  1982.  when 
shipments  were  23  percent  below  their 
current  figure.  Future  demand  for 
concrete  depends  mainly  on  non- 
residential building  construction  activity 
(3.  pp.  2-7  to  2-8). 

The  cement  industry  (SIC  324) 
experienced  a  dedine  in  the  value  of 
shipments,  from  $4.1  billion  in  1986  to 
$3.9  billion  in  1987.  a  decrease  of  3  J 
percent.  Consumption  of  cement  also 
declined  in  1967  by  1  percent  the  first 
annual  dedine  since  1962.  However, 
industry  shipments  were  more  than  28 
percent  higher  than  the  1982  low  point  of 
65  million  tons.  Total  employment  was 
19.500  in  1987.  Production  employment 
(14.500  employees  in  1987)  represented 
approximately  74  percent  of  the 
workforce  |3,  pp.  2-4  to  2-6). 

The  glass  industry  (SICs  321-323)  has 
experienced  steady  growth  over  the  past 
two  years,  mainly  in  production  and 
shipments.  The  value  of  shipments  for 
the  glass  industry  increased  from  $13.9 
billion  in  1965  to  ti*A  biltion  in  1966. 
New  product  introduction*  have 
allowed  the  glass  industry  to  make 
substantial  gains  in  winning  market 
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•h«ra.  Total  tinployineni  and  production 
•mploynMfit  dodiiMd  for  th«  fl«M 
inductry  (SICs  321-323)  In  1968,  but  SIC 
323  (products  of  purchased  glass)  did 
have  increased  in  both  total 
employment  and  production 
employment.  The  outlook  for  continued 
growth  for  the  glass  Induatry  is  good  (3, 
pp.  2-0  to  2-121. 

Shipments  of  structural  day  products 
and  pottery  (SICs  325-^26}  have 
increased  substantially  over  the  past 
few  jrears,  from  ft.1  billion  bricks  in  1982 
to  7.4  billion  bricks  in  1988.  The  1988 
value  of  shipments  for  SICs  325-328  was 
S4.9  billion,  an  increase  of  4.3  percent 
from  1965.  The  outlook  for  the  industry 
is  for  slow  growth  in  the  near  future  [3, 
pp.  2-12  (o  2-13|. 

The  stone  Industry  (SIC  328)  had  an 
increase  of  1.3  percent  in  the  value  of 
shipments  In  1986.  Total  employment 
and  production  employment  stayed 
virtually  the  same  |2). 

In  SIC  32.  the  survey  identified  over 
three  times  as  many  small  firms  (fewer 
than  20  production  workers)  as  large 
firms.  In  the  small  firms,  over  three- 
fourths  of  maintenance  work  is 
performed  by  production  workers, 
although  some  firms  to  employ  a 
maintenance  staff.  Large  firms  use  « 
dedicated  maintenance  staff  for 
approximately  two-thirds  of  the 
maintenance  work,  while  one-fourth  uaa 
production  workers.  The  remainder  of 
firms  use  outside  contractors. 

The  manufacturers  classified  in  this 
SIC  usually  have  one  to  three  basic 
procMset,  with  potential  exposures  to 
as  many  as  eight  chemicals.  Employees 
are  exposed  to  these  chemicals  on  an 
inteimlttent  short  term  basis  (up  to  30 
minutes)  or  continuously  (up  to  8  hours 
per  day),  with  large  firms  tending  to 
have  more  long-term  exposures.  Small 
firms  generally  have  no  internal 
exposure  standards:  wlien  they  do,  the 
08HA  PELs  are  followed  about  seventy 
percent  of  the  time.  Approximately  one- 
half  of  large  firms  reported  using  the 
OSHA  PELa:  the  balance  indicated  that 
tlicy  have  no  standards  or  they  rely  on 
ACCIH  TLVs.  Air  monltorira  data  were 
provided  for  over  one-half  of  the 
processes  found  in  large  plants. 

The  survey  found  that  about  one-third 
of  the  processes  are  totally  enclosed  and 
around  one-fifth  are  located  outdoors, 
liocal  exhaust  ventilation  and 
respirators  are  used  most  frequently  to 
control  exposures  at  processes  not 
enclosed  or  outdoors.  In  almost  one-half 
of  the  finns  with  chemical  exposures, 
production  wrorkers  use  reapiratort,  with 
a  higher  percentage  of  large  fimia  using 
respirators  than  somU  firms.  The 
combined  data  on  exposure  level  and 
methods  of  expoeure  control  indicate 


that  overexposure  is  not  occurring  at 
many  prooesaea  in  this  industry. 
Stirvey  respondents  in  this  SIC 
identiBed  blending/mixing/formulating. 
chipping/grinding,  drilling/cutting/ 
flame-let  landng.  polishing  (surface) 
grinding,  cutting/sawing/planing, 
casting,  batch  making,  and  bonding  as 
the  processes  used  moat  often. 
Chemicals  that  were  present  in  these 
processes  included:  acetone,  ammooia. 
calcium  oxide,  furfuryl  aloohoL  graphite, 
magnesium  oxide  fume,  and  siUoi.  The 
National  Lime  Aaaodation  commented 
on  the  preaenoe  of  calcium  hydroxide 
and  calduffl  oxide  in  thia  induatry  [Ex. 
»-«00|. 

SIC  33~Primary  Metal  Industriet 

The  primary  metal  industry  (SIC  33)  is 
divided  into  two  different  sectors: 
Donferrous  metals  and  foundries  (SICs 
333-338)  and  ferrous  metals  and 
foundries  (SICa  331-332)  (1.  pp.  14S-152). 
This  indudes  the  basic  iron  and  steel 
industry,  and  the  metals  industry.  Both 
sectors  have  been  hurt  in  the  recent  past 
by  a  decline  in  domestic  consumption 
and  the  growing  number  of  imports  into 
the  United  States.  The  future  for  thMe 
Induatriea,  however,  looks  brighter  due 
to  an  increase  in  orders,  slowing 
Imports,  and  a  decrease  in  capadty  (10). 
These  industries  have  had  increases  in 
prices,  shipments,  and  profits  in  1987 
and  1988.  helped  by  the  fall  in  the  value 
of  the  dollar. 

As  seen  in  Table  C-1.  the  number  of 
establiahments  in  SIC  33  in  1985  totaled 
laiOl.  The  majority  of  these  firms  (55.3 
percent)  had  fewer  than  20  employees  in 
1905.  Total  employment  (808.000 
employees  in  1985)  and  production 
employment  (612.000  in  1985)  have 
declined  over  the  last  several  year*, 
while  the  average  hourly  wage  of 
production  workers  (tl£78  in  1986)  has 
increased  by  U  percent  from  1985  to 
1988  (7).  The  mean  establishment  sixe 
was  80  employees  in  1985.  However, 
acoordiag  to  tlie  American  Iron  and 
Steel  Instltate  (AISI).  Integrated  steel 
mills  are  tjrpically  much  larger, 
averaging  825  workers  (Ex.  9-1123.  p. 

Productiott  in  the  steel  mill  products 
industry  has  declined  over  the  past  few 
year*,  from  92.5  million  tone  in  1964  to 
63.0  million  tons  in  1987.  a  decline  of 
103  percent  (3.  p.  20-1).  The  1988  value 
of  shipments  (5106.6  billion)  in  SIC  33 
waa  4.7  percent  of  the  value  of 
shipments  for  all  manufacturing 
industries  (2).  The  median  rate  of  return 
on  assets  in  1985  was  54  percent  for  the 
primary  metal  induatry  (6). 

In  1987.  the  induatry  had  its  first 

Krofltabia  year  since  1982.  The  Industry 
as  cut  ooats  of  production  while  prices 


have  remained  steady.  In  1988,  the 
induatry  experienced  additional 
improvement:  production  was  up  15 
percent  and  shipments  up  12  percent 
Prices  and  profits  rose  considerably 
during  the  year,  and  the  outlook  for  1988 
U  good  (11). 

The  import  situation  has  alao 
improved  for  the  domestic  steel 
industry,  due  in  part  to  the  falUng  vahie 
of  the  dollar  against  ma)or  competitors 
sudi  as  Japan  and  Europe.  Imports  have 
been  declining  since  their  paak  of  28.2 
million  tons  in  1984.  faaporta  as  a 
percent  of  domestic  oonsamption  fell  to 
22  percent  in  1987,  down  from  a  peak  of 
28.4  percent  in  1984.  Exports  reached  1.1 
million  tons  in  1967  {3.  pp.  20-1  to  20-0). 
Exports  during  1988  roae  about  60 
percent  over  the  previous  year. 

The  ferrous  castings  industry  (SIC 
332)  has  shown  a  poor  perfonnance  over 
the  past  few  years,  bat  is  starting  to 
improve.  The  value  of  ahipoaents  for  SIC 
332  has  increased.  frtHn  tlOJ  billion  in 
1966  to  $10il  billion  in  1967.  The  value  of 
shipments  for  SIC  332  is  forecast  to 
increase  5.2  percent  in  1988.  although 
this  trend  Is  not  likely  to  continue  in  the 
future.  Total  employment  and  the 
number  of  production  workers  have  also 
begun  to  increaae.  by  2.3  percent  and  1.S 
percent,  respectively,  from  1988  to  1967 
(3.  pp.  20-6  to  20-7). 

Primary  nonferrous  metala  can  be 
dassified  in  four  categories:  aluminum, 
line.  lead,  and  copper.  Aluminum 
industry  shipments  have  increaaed 
steadily  in  the  past  few  years,  with  an 
11.3  percent  increase  in  1967.  Shipments 
are  profected  to  continue  rising  through 
1962  13,  pp.  21-6  to  21-11).  Prices  during 
the  last  several  years  have  continued  to 
increase.  &t>m  534/pound  in  the  last 
quarter  of  1988  to  83t/pound  at  the  end 
of  1967  and  5l.12/pouaid  by  the  end  of 
1988  [12. 13). 

The  dnc  industry  should  have  steady 
growth  over  the  next  few  years,  due 
mainly  to  an  increase  in  consionption. 
The  price  of  zinc  has  risen  from  38</ 
pound  in  1966  to  42.5i/pound  in  1067. 
Domestic  consumption  increased  to 
\J014  million  metric  tons  In  1987.  The 
vahw  of  shipments  increased  by  1.4 
percent  in  1987,  and  is  expected  to 
increase  by  another  1.6  percent  in  196a 
Total  employment  and  the  number  of 
production  workers  has  remained 
steady  for  the  past  several  years  [3,  pp. 
21-14  to  21-16). 

Consumption  of  primary  lead  producta 
increased  slightly  over  3  percent  in 
1967-68  owing  to  increases  in  the 
replacement  battery  market  Automotive 
products  account  for  about  70  percent  of 
ail  demand  for  lead.  Changes  in 
recycling  patterns  due  to  EPA  RCRA 
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fegalatioaa  nay  inciease  deaiand  (or 
primafy  lead  in  dw  near  Aitufc  Tke 
maskat  in  ganewalhaa  bean  growing  at  a 
steady  1  peiceni  per  year  (3.  pp.  21-8  to 
21-6  and  14).  Prices  have  riaen  in  recent 
mondM  to  42^poand  [12)  from  36Ae  in 
1967.  A8ARCO.  one  of  two  primary  lead 
producers  in  the  U.Sm  is  uuuaideitag 
adapting  London  Hetal  Exchange  prices 
in  lieu  of  Us  own  pricing  (4). 

The  copper  indiistry  has  be«i 
undergoing  restmctaring  to  remain 
competitive  in  the  world  market 
Currendy,  there  are  seven  operating 
copper  smelters,  compared  to  fiourteea 
in  197a  This  restructuring  has  forced  the 
industry  to  decrease  capadty  and 
reduce  empleymant  [3.  pp.  21-11  to  21- 
14).  The  price  of  copper  has  increased 
from  66.1i/pound  in  1986  to  7S.0</pound 
in  1967  due  to  a  decline  in  inventories  [3, 
pp.  21-11  to  21-14).  Current  1968  cash 
prices  for  copper  have  risen  to  $1.64/ 
pound  (12).  The  Peruvian  copper  fields 
are  estimated  to  need  an  additional  30 
days  to  return  to  friAproduction 
f       following  the  recent  54  day  strike  by 
miners  [15)  This  shotdd  allow  the 
'    industry  to  turn  a  profit  for  the  first  time 
I        in  several  years,  llie  copper  smelting 
I       industry  is  likely  to  be  impacted  by  die 
*        proposed  revision  to  the  VEL  for  sulfur 
dioxide. 

In  SIC  33.  the  survey  identified 
slightly  more  small  finns  (fewer  dian  20 
production  woricers)  than  large  firms. 
Maintenance  woric  in  the  small  firm  is 
done  primarily  by  production  workers 
although  soma  firms  use  a  dedicated 
maintenance  staff.  Large  firms  generally 
have  maintenance  work  performed  by 
the  maintenance  staff,  with  the 
remainder  of  firms  using  production 
workers  and  outside  contractors. 

The  mannhcturers  classified  in  this 
SIC  who  reported  chemical  or  process 
use  usually  have  one  to  fioar  basic 
processes,  with  potential  exposing  to 
one  to  four  chemicals.  EmjHoyees  are 
exposed  to  diese  chemicals  on  an 
intermittent  short  term  basis  (up  to  30 
minutes)  or  continuously  (up  to  8  hours 
per  day),  with  large  firms  tending  to 
have  more  long-term  exposures.  Small 
firms  generally  have  some  internal 
exposure  standards:  when  they  do,  die 
OSHA  PELs  are  fdlowed  about  three- 
fourths  of  the  time.  Over  one-half  of 
large  firms  reported  using  the  OSHA 
PELs;  the  balance  indicated  that  they 
have  no  standards  or  they  rely  on 
ACCIH  TLVs.  Air  monitoring  data  were 
provided  for  approximately  two-thirds 
of  the  processes  found  in  large  plants. 

The  survey  found  that  about  one- 
fourth  of  the  processes  are  totally 
enclosed  and  less  than  3  percent  are 
located  outdoors.  Local  exhaust 
ventilation  and  lespirators  are  used 


most  froquantly  to  controi  axposores  at 
processes  not  endoaad  or  ouldoocs.  fai 
almost  oneJialf  of  the  fima  with 
chemteal  cxpoaures,  production  workers 
uae  respirataf*.  wi&  a  Ughar  percoitage 
of  large  firms  using  respirators  than 
small  finu.  The  combined  data  on 
exposure  levels  and  awAods  of 
exposure  control  indicate  that 
overexpoauR  may  occor  at  less  than 
one-te^  at  processes  in  small  firms 
and  at  aboot  one-fifdi  of  die  process  in 
large  finns. 

Survey  respondenta  in  SiC  33 
identified  metal  mriting/poMing/casting 
as  the  process  most  freqnently  used, 
with  ajqioaoie  to  aluminum  metals, 
carbon  monoxide,  and  copper  fume 
reported  moat  frequently.  The  American 
Cast  Metals  Association  confirmed  the 
presence  of  most  of  the  chemicals 
surveyed  (Exs.  3-673  and  3-675).  The 
American  Iron  and  Sted  Institute  also 
commented  on  several  of  the  chemicals 
identified  in  the  suivey  [See,  for 
example,  Ex.  0-1123). 

SIC  34— Fabricated  Metal  Products 

The  fabricated  metal  product* 
industry  (ffiC  34)  can  be  broken  down 
into  nine  categories:  metal  cans  and 
shipping  containers  (SIC  341):  cutlery 
and  hand  tools  (SIC  342):  heating 
equipment  (SIC  343);  fabricated 
structural  metal  products  (9C  344); 
screw  machine  products,  bolts,  and 
washers  (SIC  345):  forgings  and 
stampings  (SIC  346):  plating  and  coating 
(SIC  347):  small  arms  and  ordnance  (SIC 
348):  and  miscellaneous  wire  and 
fabricated  products  (SIC  340).  SIC  34 
excludes  machinery  and  transportation 
equipment  (1,  pp.  153-166). 

Hie  total  numb^  of  establishments  in 
the  fabricated  metal  products  industry 
in  1965  was  46,322.  The  maiority  of  these 
firms  (67X)  percent)  have  fewer  than  20 
employees,  a  change  of  0.2  percent  since 
1984.  Total  employment  in  this  industry 
has  reached  1.5  ndllion  employees,  an 
increase  of  0.1  percent  since  1984  [7). 

The  1986  value  of  shipments  for  SIC  34 
($138.0  billion)  represento  a  1.1  percent 
decrease  over  1965.  This  was  6.1  percent 
of  the  value  oi  shipments  for  all 
manufacturing  industries  [2|.  The 
median  return  on  assets  for  the 
fabricated  metal  products  industry  in 
1985  was  7.1  percent  (2). 

Metal  can  (SIC  3411)  shipments  have 
been  increasing  steadily  in  the  past  few 
years,  from  1M.7  billion  units  in  1986  to 
109.3  billion  units  in  1987.  an  increase  of 
over  4.4  percent.  This  was  due  mainly  to 
the  increase  in  soft  drink  and  beer  cans 
being  shipped.  The  value  of  shipments 
has  also  increased,  with  a  compound 
annual  increase  of  2.9  percent  fixun  1980 
to  1965.  Total  employment  in  the  metal 


cans  industry  has  remained  steady,  with 
a  slight  increase  expected  in  1987.  The 
number  of  prodoction  workers  has 
increased  slightly,  with  an  hicrease  of 
0.3  percent  from  1986  to  1967.  Exports  of 
metal  cans  have  decreased  sobstantially 
since  1984  when  they  reached  an  aD- 
time  high  of  $56.5  million.  Since  that 
time  they  have  deaeased  to  $36.2 
million  in  1987  (3.  pp.  7-1  to  7.^. 

The  fabricated  structural  metal 
industry  (SIC  3441)  produces  structural 
metal  components  used  primarily  in  the 
construction  industry.  Shipments  of 
fabricated  structural  metal  decreased 
slighdy.  from  $9i)  billion  in  1966  to  $6.9 
billion  in  1967.  Total  employment 
decreased  sli^tly  in  1987  [3,  pp.  2-3  to 
2-5). 

Ihe  value  of  shipments  in  the  screw 
machine  products,  bolts,  and  washers 
industry  (SIC  345)  decreased  slightly 
from  1966  to  1987,  irom  $7.8  billion  to 
$7.9  billion.  Total  employment  increased 
trom  94.000  in  1986  to  94.400  in  1987. 
Since  the  automotive  industry  is  the 
major  customer  for  this  industry,  stable 
automotive  sales  are  the  key  to 
economic  health  for  this  industry  sector 
(3,  pp.  26-1  to  26^. 

In  SIC  34.  the  survey  identified  over 
twice  as  many  small  firms  (fewer  than 
20  production  workers)  as  large  firms.  In 
the  small  firms,  about  one-half  of  the 
firms  have  maintenance  work  perfonned 
by  production  workers,  the  remaining 
firms  using  maintenance  worieers  or 
outside  contractors.  Large  firms 
generaUy  employ  a  maintenance  staff  to 
do  the  majority  of  maintenance  work, 
althou^  some  firms  use  production 
woriiers  and  outside  contractors. 

The  manufacturers  classified  in  this 
SIC  usually  have  one  to  three  basic 
processes,  with  potential  exposure  to 
one  to  four  chemicals.  Employees  are 
exposed  to  these  chemicals  on  an 
intermittent  short  term  basis  (up  to  30 
minutes)  or  continuously  (up  to  8  hours 
per  day)  with  large  firms  tending  to  have 
more  long-terra  exposures.  Small  firms 
generally  have  no  internal  expoeare 
standards:  when  they  do.  the  OSHA 
PELs  are  followed  about  one-half  of  the 
time.  Over  one-half  of  large  firms 
reported  using  the  O^IA  PELs:  the 
balance  indicated  that  they  have  no 
standards  or  they  rely  on  ACGIH  TLVs. 
Air  monitoring  data  were  provided  for 
about  one-half  of  the  processes  found  in 
large  plants. 

The  survey  found  that  about  one- 
fourth  of  the  processes  are  totally 
enclosed  and  around  one-fifth  are 
located  outdoors.  Local  exhaust 
ventilation  and  respirators  are  used 
most  frequendy  to  control  exposures  at 
processes  not  cndoeed  or  outdoors.  In 
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over  oiM-half  of  iIm  ftnn*  with  chwnkal 
•xpowa— .  productloii  workert  u— 
rMpiratora.  with  a  higher  percentage  of 
large  flme  oslng  respiratora  than  small 
Brna.  Hm  oomUned  data  on  cxpoeore 
levels  and  oiethods  of  expoeure  control 
indicate  that  overexpoeore  is  not 
occurring  at  any  processes  in  small 
Anns  snd  at  Ism  than  one-tenth  of  the 
processes  in  large  flms. 

Survey  respondents  in  this  SIC 
identified  castlng/pslntli^  weldiiM/ 
soldering,  polishing  (surfsoe)/grinmng. 
and  degreasing.  as  the  processes  OMst 
frequently  used.  Welding  frunes.  iron 
oxide,  and  isopropyl  sloohol  were  the 
chemicals  identified  most  often  in  the 
survew.  06HA  has  retained  the  existing 
limit  ror  Iron  oxide.  No  comments  were 
received  relative  to  processes  and 
chemicals  in  this  SIC 

SIC  35—Noa-ElectTical  Machinery 

The  non-electrical  machinery  industry 
(SIC  35)  is  made  up  of  several  different 
•actors:  engines  and  turbines  (SIC  351); 
farm  snd  garden  machinery  (SIC  352): 
construction  snd  related  inachinery  (SIC 
353):  metal  workii^  machinery  (SIC  854): 
special  industry  machinery  (SIC  355^ 
general  industrial  machinery  (SIC  380); 
computer  and  office  equipment  (SIC 
357);  refrigeration  and  service  industry 
madUnery  (SIC  388);  and  miscellaneous 
machinery  and  aquipment  (SIC  388)  (1, 
pp.  187-183). 

As  seen  in  Tsble  C-1.  the  number  of 
establishments  in  1985  totaled  77748. 
The  mafority  of  these  (77.1  percent)  had 
fewer  than  20  employees  in  1885.  Total 
employment  snd  production 
employment  have  decreased  over  the 
last  several  years.  The  IMS  value  of 
shipment  ($2083  billion)  in  SIC  35  was 
0.2  percent  of  the  vahie  of  shipments  fiar 
sU  manufacturing  industries  (2|.  in  1988, 
the  median  rate  of  return  on  assets  for 
SIC  35  wss  7  J  percent  (8). 

The  1988  value  of  shipments  for 
engines  snd  turbines  (SIC  351)  was  $14.1 
biUion.  s  decrease  of  SA  percent  of  the 
1985  value  of  shipments  (tl4A  billion). 
Both  total  employment  and  productloii 
employment  decreased  frtMn  1985  to 
1988,  by  8.8  percent  snd  9.3  percent 
respectively.  Major  expansions  of 
electrical  power  generetion  capacity 
and  hence,  turbine  manufacture  have 
been  curtailed  in  recent  years  ss 
oogeneretion  (sdlities  are  now 
providing  additional  power.  Smaller 
units  for  these  same  cogeneration 
fadlties  havs  provided  some  sdditiooal 
sales  (e|.  The  largest  sector  of  SIC  351  is 
internal  combustion  engines,  nex.,  with 
77  percent  of  the  vslue  of  shipments  in 
198& 

The  term  snd  garden  machinery 
industry  has  experienced  some 


improvement  in  1987.  While  the  value  of 
shipments  for  lawn  and  garden 

Suipment  faiereased  in  1987.  the  value 
shipments  for  Ism  machinery  and 
equipment  07 JO  bilboo)  declined  to  their 
lowest  level  since  1973.  Total 
employment  which  exceeded  128.000  in 
1981.  dropped  to  aroond  VJOOO  in  1987. 
Productlan  employment  which  aiakes 
up  appfoximately  two-thirds  of  the  work 
force,  haa  also  been  declining  since 
1979.  The  prospects  for  Iswn  and  garden 
equipment  appear  much  better,  with 
steedy  increases  in  the  vshie  of 
shipments  since  1981.  The  1987  value  of 
shipments  fior  lawn  and  garden 
equipment  ($3.7  billion)  was  4J  percent 
greater  than  the  1988  value  of  shipments 
($3.5  billion)  (21.  This  industry  had  a 
compound  amnial  increase  of  8J 
percent  from  1980  to  1985  in  value  of 
shipments.  Total  employment  and 
nrodnction  employment  have  remained 
fairly  staachr.  with  compound  annual 
increasee  of  1.9  percent  and  3.8  percent 
respectively  (S.  pp.  25-1  to  25-^]. 

The  construction  and  related 
machinery  Industra  (SIC  353)  has 
experienced  a  decUne  in  recent  years. 
The  vahie  of  shipments  for  SIC  353 
declined  by  8^  percent  from  $27.7 
billion  In  1988  to  $2SJ  baiion  In  198& 
Both  total  employment  and  production 
employment  fell  from  1985  to  1988, 1^ 
8J  percent  and  11.7  percent 
respectively  [2).  The  decline  of  the 
dollar  vahie  of  shipments  must  be 
viewed  egainst  a  background  of 
reofgenization  and  price  cutting  by 
American  manufsctarers  resulting  in 
leaner,  more  efficient  organizations  that 
can  make  a  profit  at  kmer  levels  of 
sales.  Significant  market  shars  has  been 
regained  (17).  Construction  machinery 
makes  up  the  largest  share  of  this 
industry,  with  epproximately  half  of  the 
total  value  of  shipments. 

The  machine  tool  industry  has  had  a 
mafor  improvement  in  orders,  and 
profits  during  198&  "Orders  for  ell  of 
1988  climbed  to  sbout  $3.5  billion,  up 
80%  from  the  $2.1  billion  range  for  both 
1988  and  198r  (18|.  The  1988  value  of 
shipments  (or  oietal  working  machinery 
(SIC  354)  was  $20l5  billion,  sn  incresse 
of  3.2  percent  over  1985.  Although 
shipments  increased  in  this  industry  in 
19M,  both  total  employment  and 
production  employment  fell  during  the 
same  time  period  (2).  This  is  a  reflection 
of  the  downsizing  and  modernizing  tfiat 
has  been  undertaken  in  this  industry.  In 
the  future,  moderate  sales  improvements 
■bowed  a  poaitive  impact  on  earnings 
(19).  The  largest  sector  within  the  metal- 
working  industry  is  special  dies,  tools, 
figs,  and  fixtures,  with  38  percent  of  the 
vslue  of  shipments  snd  43  percent  of  the 
total  workforce. 


Special  Industry  machinery  (SIC  365) 
has  experienced  stable  powth  hi  the 
past  snd  this  trend  is  likely  to  continue 
into  the  future.  Industry  shipments 
increased  epproximately  one  percent 
from  $14.8  billion  in  1985  to  $14.9  billion 
in  1988.  Special  industry  machineiy. 
n.e.c.  (SIC  8580)  is  the  largest  sector 
within  this  industry,  widi  414)  peicent  of 
the  total  value  of  shipments  in  1988. 
Both  total  employment  and  production 
employment  have  been  fsUtag,  by  5J) 
percent  and  7 A  percent  respectively, 
from  1988  to  1988,  Production  employees 
make  up  approximately  57 Xi  percent  of 
the  total  workforce. 

The  1988  value  of  shipments  for 
general  faidustrial  machiney.  SIC  358, 
($24.8  billion)  fen  fitm  the  1985  vslue  of 
shipments  ($25J  billion)  by  sn  estimated 
2A  percent  Employment  and  industry 
shipments  are  divided  fairly  evenly  over 
the  entire  industry,  with  pumps  and 
pumping  equipment  (SIC  3561)  and 
general  industrial  machinery,  n.ex.  (SIC 
3580)  being  the  largest  sectors.  Total 
emplojrment  declined  by  4.1  percent 
while  the  number  of  production  workers 
feU  by  511  percent  (4). 

The  computer  industry  (SIC  357)  has 
had  stable  demand  for  its  products  in 
die  U.S.  market  durii^  1088  and  1987. 
The  value  of  shipments  of  office  and 
computing  machines  (SIC  357) 
deaeased  from  $82.2  billion  in  1985  to 
$58.8  billian  iik  1988,  a  decline  of  5.5 
percent  reOecting  strong  price 
competition.  Electronic  computing 
equipment  (SIC  3573)  is  the  largest 
segment  with  80  percent  of  the  value  of 
shipments.  Total  employment  and  the 
number  of  production  workers  have 
declined  since  1985  by  lOJ  percent  and 
12.7  percent  respectively.  Imported 
computer  equipment  has  made 
significant  inroads  into  the  domestic 
market  due  mainly  to  the 
standardization  of  products  and  the  fall 
in  the  price  of  computer  equipment  (3. 
pp.  30-1  to  30-11].  The  dollar  value  of 
1988  shipments  is  ahead  of  1987 
shipments  (20). 

The  refrigeration  and  service 
machinery  industry  (SIC  358)  had  an 
annual  rate  of  growth  of  041  percent  from 
1985  to  1988.  ettributaUe  to  the  increase 
In  new  residential  construction.  While 
total  employment  and  the  number  of 
production  workers  have  increased, 
imports  have  also  been  steadily 
increasing  (3.  pp.  22-8  to  22-11). 

It  appears  that  the  general  industrial 
machinery  industry  (SIC  35)  could  be 
aCTected  by  several  of  the  proposed 
revisions.  The  following  substances  at* 
used  or  generated  by  this  industry: 
carbon  dioxide,  chlorine,  chromium 
metal  fibrous  glau  dust  furfuryl 
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alcohol  irnn  oxide,  manganese  fumes, 
nitrogen  dioxide,  oil  mist  sulfur  dioxide, 
1.1 .2-trichloro-1.2.2-trifluorethane. 
triethylamine,  tungsten,  welding  fumes, 
wood  dust  and  asphalt  fumes.  The 
majority  of  comments  from  the  general 
industrial  machinery  industry  deal  with 
the  appropriateness  of  the  PGLs  rather 
than  technical  or  economic  feasibility. 

The  Association  of  Reproduction 
Materials  Manufacturers  (ARMM) 
commented  on  their  opposition  to  the 
proposed  revision  for  ammonia  based 
on  health  effects  and  the 
inappropriateness  of  adopting  ACGIH 
standards.  ARMM  is  a  trade  group  with 
47  company  members  who  supply 
materials  and  equipment  to  over  5,000 
commerical  blueprinters  [Ex.  8-29). 

The  International  Institute  of 
Ammonia  Refrigeration  opposed  the 
proposed  standard  for  ammonia  based 

on  health  effects  and  economic      

feasibility.  In  the  Hnal  rule,  only  a  STEL 
of  35  ppm  has  been  set  for  this 
substance. 

In  this  SIC  the  survey  identified  over 
four  times  as  many  small  firms  (fewer 
than  20  production  workers)  as  large 
firms,  in  the  small  firms,  maintenance 
work  is  peif  onned  in  large  part  by 
production  workers,  although  some 
firms  employ  dedicated  maintenance 
staffs  or  use  outside  contractors.  Large 
firms  have  the  majority  of  maintenance 
work  perfonned  by  a  dedicated 
maintenance  staff,  with  some  use  of 
production  workers  or  outside 
contractors. 

The  manufacturers  classified  in  this 
SIC  usually  have  from  one  to  four  basic 
processes,  with  potential  exposure  to 
one  to  four  chemicals.  Employees  in  SIC 
35  are  exposed  to  these  chemicals  for 
varying  amounts  of  time  from 
intermittent  short  term  periods  (up  to  30 
minutes)  to  continuously  (up  to  8  hours 
per  day),  with  small  firms  having  more 
intermittent  short  term  exposures  and 
large  finns  tending  to  have  more  long- 
term  exposures.  Small  firms  generally 
have  no  internal  exposure  standards; 
when  they  do.  the  OSHA  PELs  are 
followed  about  one-third  of  the  time. 
Over  one-half  of  large  firms  reported 
using  the  OSHA  PELs:  the  balance 
indicated  that  they  have  no  standards  or 
they  rely  on  ACGIH  TLVs.  Air 
monitoring  data  were  provided  for  about 
one-half  of  the  processes  found  in  large 
plants. 

The  survey  found  that  about  one-fifih 
of  the  processes  are  totally  enclosed  and 
5  percent  are  located  outdoors.  Local 
exhaust  ventilation,  general  dilution 
ventilation  and  respirators  are  used 
most  frequently  to  control  exposures  at 
processes  not  enclosed  or  outdoors.  In 
over  one-half  of  die  firms  widi  chemical 


exposures,  production  woikers  use 
respirators,  with  large  firms  and  small 
firms  using  respirators  at  about  the 
same  rate. 

Survey  respondents  in  this  SIC 
identified  polishing  (surface) /grinding, 
coating/painting,  and  soldering  as  the 
processes  which  occur  most  frequently. 
Chemicals  that  were  present  most  often 
were  welding  fumes,  oil  mist  and 
Stoddard  solvent.  Comments  from 
Caterpillar  Incorporated  and  John  Deere 
and  Co.  confirmed  the  presence  of 
several  of  the  survey  chemicals  in  SIC 
35  such  as  chromium  metal  iron  oxide, 
oil  mist,  welding  fumes,  and  1,1,2- 
tridiloro-l,2.2-trifluorethane  (Ex.  3-349). 
In  the  final  rule.  OSHA  has  not  revised 
the  existing  limits  for  chromium  metal 
iron  oxide  and  oil  mist. 

SIC  36— Electric  and  Electronic 
Equipment 

This  industry  is  made  up  of  several 
distinct  sectors:  electric  distributing 
equipment  (SIC  361);  electrical  industrial 
apparatus  (SIC  362:  household 
appliances  (SIC  363):  electrical  lighting 
and  wiring  equipment  (SIC  364);  radio 
and  TV  receiving  equipment  and 
communication  equipment  (SIC  365- 
366);  electronic  components  and 
accessories  (SIC  367):  and  miscellaneous 
electronic  equipment  (SIC  369)  (1.  pp. 
194-195]. 

In  1985,  the  electric  and  electronic 
equipment  industry  employed  about  2.2 
ndllion  woikers.  The  majority  of  the 
firms  had  fewer  than  20  employees.  The 
value  of  shipments  for  all  electric  and 
electronic  equipment  establishments  in 
1986  was  $196.2  billion.  This  was  B.7 
percent  of  the  value  of  shipments  for  all 
manufacturing  industries.  Most  of  the 
value  of  shipments  in  SIC  36  is  from  the 
commimication  equipment  sector  ($67.4 
billion  or  34.4  percent)  [2].  The  median 
return  on  assets  for  the  electric  and 
electronic  equipment  industry  was  7.9 
percent  in  1985  [6]. 

The  electric  distributing  equipment 
industry^SIC  361)  had  mixed 
performance  during  1987.  While  the 
value  of  shipments  increased  for 
switchgear  by  0.5  percent  the  value  of 
shipments  for  transformers  decreased 
by  6.6  percent  bom  1986  to  1987.  Total 
employment  and  the  number  of 
production  woricers  has  remained  fairiy 
steady  since  the  eariy  1980's  [3.  p.  28-4]. 

Motors  and  industrial  controls  (SIC 
362)  have  had  stable  sales  during  the 
last  several  years.  Future  growth  is 
dependent  upon  the  economy  in  general 
and  construction  growth  for  any  sizable 
increases  in  sales.  Motors  have 
significant  import  pressure;  several 
domestic  manufacturers  have 
manufacturing  facilities  in  Mexico. 


Industrial  controls  are  expected  to  grow 
by  2.5  percent  [3,  pp.  28-1  to  28-3). 

The  household  appliance  industry 
(SIC  363)  has  had  a  steady  increase  in 
shipments  since  the  eariy  1960's.  from 
$16.8  billion  in  1986  to  $17.7  billion  in 
1987.  an  increase  of  5.7  percent.  The 
industry  is  optimistic  about  its  futiue, 
due  mainly  to  increased  residential 
construction  and  an  anticipated  increase 
in  disposable  income.  Imports  have  not 
been  a  substantial  factor  in  this  industry 
(exports  have  not  increased  either). 
Total  employment  and  the  number  of 
production  workers  declined  from  1980 
to  1965  by  4.4  percent  and  4.3  percent 
respectively.  This  decline  in 
employment  is  due  to  the  recent  number 
of  acquisitions  within  the  industry  and 
the  need  to  cut  costs  of  production.  In 
1987.  total  emplo>'ment  and  production 
employment  increased  slightly  [3.  pp. 
47-8  to  47-11]. 

Hie  value  of  shipments  for  the 
electrical  lighting  and  wiring  industry 
(SIC  364]  has  been  increasing  steadily 
over  the  last  decade,  from  11321  in  1980 
to  15306  in  1985.  an  increase  of  39.6 
percent  However,  total  employment  and 
the  number  of  production  workers  have 
decreased  slightly.  Performance  in  this 
industry  is  related,  in  part  to  activity  in 
the  construction  industry.  Since  the 
electrical  lighting  and  wiring  industry 
depends  on  both  residential  and  non- 
residential construction,  it  is  able  to 
withstand  a  slowdown  in  one  sector  as 
long  as  the  other  sector  is  still  active  (3. 
pp.  4-1  to  4-4]. 

llie  consumer  electronics  and 
communication  equipment  industry 
(SICs  365-366)  has  had  mixed 
performance  in  the  past.  The 
communication  equipment  industry  has 
perfonned  well,  while  the  consumer 
electronics  industry  has  not  performed 
as  well,  due  to  import  competition. 
Overall,  the  value  of  industry  shipments 
has  remained  fairly  stable,  with 
shipments  increasing  in  the 
communication  equipment  industry  and 
shipments  decreasing  in  the  consumer 
electronic  industry.  Total  employment 
and  the  number  of  production  workers 
also  follow  this  pattern,  decreasing  for 
consumer  electronics  and  increasing  for 
communication  (3.  pp.  31-1  to  31-8  and 
32-1  to  32-6  and  47-7). 

The  electronic  components  and 
accessories  industry  (SIC  367)  is 
expected  to  show  record  growth  over 
the  next  few  years.  Industry  shipments 
were  up  8.3  percent  from  $43.9  billion  in 
1906  to  $47.5  billion  in  1987.  This  was 
due.  in  part  to  the  strong  performance  of 
the  defense  electronics  industry.  The 
number  of  production  workers  and  total 
employment  have  remained  fairiy 
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steady  In  1986  and  1M7.  Imports  ar«  still 
incnaslns.  bat  may  ba  slowed  dua  to 
th«  fall  in  tiM  value  of  tbedoOar  (2.  pip. 
S2-1  to32-<). 

In  SIC  S8i  the  survey  estimated  dial 
almost  70  percent  of  dbe  fkms  are  small 
Anns  (fewer  than  20  production 
workers).  Maintenance  work  is  ueuaHy 
performed  t»y  prodectioB  workers  in  the 
smaO  firms  and  a  dedicated 
SMintenenoe  staff  for  the  large  flrme. 

The  ■anwfsftatsrs  classified  in  this 
SIC  uenaHy  have  one  to  three  processes, 
with  potential  exposure  to  one  to  six 
cheaycals.  Bknuhiyees  are  expoeed  to 
theee  chemicau  on  an  intermittent  short 
term  basis  (up  to  SO  mimilee)  or 
continaoMly  («p  to  i  hours  per  dey). 
with  larfa  Ifams  tending  to  have  aiofe 
lonf-lerm  expoeures.  Small  firms 
feoerally  have  no  internal  expoeure 
standards:  when  they  da  the  06HA 
PELs  are  followed  three-fourths  of  the 
time.  AloMst  two-thtads  of  laige  fkau 
reported  usii«  the  OSHA  PBLs:  the 
balance  indicated  dmt  they  aae  the 
AOCIH  ILVs  OMist  frequently.  Air 
Bionitorlni  data  were  provided  for 
ahnoet  one  half  of  the  processes  found 
in  lane  plants. 

The  survey  found  that  less  than  one- 
fifth  of  the  prooeeeee  were  totally 
endoeed  and  leea  than  one  percent 
located  outdoora.  General  (Ulution  and 
local  exhanet  ventilation  are  ueed  about 
equally  to  control  expoeurea  at 
procesees  not  endoeed  or  outdoors.  In 
about  one-quarter  of  the  firms  with 
chemical  exposures,  production  workers 
use  respirators,  with  a  higher  percentage 
of  large  firms  using  respirators  than 
small  firms.  The  combined  deta  on 
exposure  leveie  and  atethods  of 
expoeure  indicate  that  overexpoeuree 
may  occur  only  in  soaM  processes  in 
this  industry. 

Survey  respondents  in  this  SIC 
identified  ooatii^paintii«.  polishing 
(surface)/grinding.  proceeeing.  and 
degreasing  as  the  processes  which  occur 
nwet  frequently,  end  tin.  sloddard 
solvent,  and  sine  oxide  as  the  chemicala 
most  frequently  used.  No  comments 
■ddreesed  the  processes  or  chemicala  in 
thiaSIC 

SKST—Tnnaportation  Equipmeat 

This  Industry  sector  indudes 
estabtiahments  engaged  in 
manufacturing  equipment  for  land.  sea. 
air.  or  space  transportation  and  includes 
manufacturers  of  parts  and  accessories 
es  wefl  •»  complete  vehides. 

The  BMlor  subdivisions  within  this 
sector  ere  motor  vehides  and  motor 
vehicle  equipment  (SIC  371).  aircraft  and 
parts  (SIC  372).  ihip  and  boat  buildiag 
and  repair  (SIC  373).  railroad  equipment 
(SK  374).  motorcyclaa.  bicydea  and 


parts  (SIC  375).  guided  miaailes.  space 
vehicles  and  parts  (SIC  370).  and 
aiiacellaneous  transportation  equipment 
(SIC  370).  EsUblishmants  in  the 
miscellaneous  subdivision  manufacture 
a  broad  range  of  products  (e  j.,  from 
tanks  to  wheelbaitows)  (1.  pp.  100-201). 
Becauae  the  manufacture  of 
transportation  equipment  involvea  a 
wide  range  of  induatrial  prooessee. 
estabUahments  in  this  sector  often 
indude  or  involve  foundriea. 
electroplating  operators,  vaiioua  typaa 
of  hot  aietal  work,  welding,  laminating, 
plastic  molding,  and  paintiag  and 
coating.  Workers  may  be  expoeed  to 
many  chemicals  used  in  these  processes. 

Although  the  transportation 
equipment  industry  includes  both  very 
small  and  very  large  establishmanta,  it 
has  an  unusual  number  of  very  lerge 
eatabliahments  employing  tboueende  of 
employeea.  Theee  very  large 
establiahmanta  are  meet  likely  to  be 
found  in  planta  that  produce  final 
equipment  on  a  maaa  production  baaia 
(a^,  autowobila  planta.  aircraft  planta. 
ta^  aaaembly  Unaa).  Ilowaver.  aa 
shown  in  Table  C-1. 00  percent  of  aO 
estabUahments  have  fewer  than  20 
employeea. 

The  proeperity  of  the  induatiy 
fluctoatea  with  businasa  cycles  and  with 
the  value  of  the  dollar.  Employment  in 
this  industry  dedined  between  1081  and 
1982  but  had  recovered  to  the  1981  levd 
by  1004  and  had  increased  another  4 
percent  by  1985  (2). 

The  reoDfd  contains  oonimenls  from 
businesses  which  use  styrene  in  open- 
molding  processes  to  produce  reinforced 
plaatica  products  such  as  fiberglass 
boata.  flber^as  car  and  truck  bodiea. 
and  transportation  equipRMnt  parts  [Ex 
9-742.  pp.  34-M(  Tr.  0/3/08.  pp.  5-06. 5- 
110).  Conunenters  noted  that  cootroHing 
employee  expoeures  during  the  open 
aiolding  of  large  components  (e.g.,  boat 
hulls  and  decks,  recreational  vehicles)  is 
made  coetly  and  difficult  by  the  large 
sizes  and  bulky  configurations  of  these 
products  [Ex.  3-741  p.  48|. 

The  open-mold  procesa  in  this  sector 
is  similar  to  that  in  other  reinforced 
plastics  industries  in  that  it  involves  the 
use  of  a  styrene  resin  to  make  a  mold, 
followed  by  the  application  of  a 
fiberglass-stjfTene-catalyst  mixture  with 
s  spray  or  "chopper"  gun.  followed  by 
manual  rolling  of  the  recently  applied 
surface.  Workers  bend  over  the  mold  to 
perform  the  layup  operation,  which 
requlrea  rolling  with  a  short-  or  long- 
haiidled  roller.  The  roller,  spray  gun. 
and  other  tools  used  in  diis  process  aO 
require  repeated  cleaning  with  acetone 
in  order  to  operate  smoothly,  and  the 
workers  themselves  use  acetone  at 


frequent  intervals  to  dean  the  styrene 
resin  from  their  skin. 

The  Styrene  Information  and 
Research  Council  (SKC)  estimates  that 
there  are  625  reinforced  plastic 
boatmakers  in  this  sector  that  produce 
boats  under  30  feet  in  length,  and  125 
fadlitiea  that  manufacture  larger  boats 
[Ex.  3-742.  p.  106).  These  boatmakers 
are  estimated  to  employ  about  32/)00 
production  workers.  However.  SIRC 
estimates  that  no  more  than  20  percent 
of  these  employees  engage  in  open 
molding  or  work  in  portions  of  these 
facilities  where  such  molding  in  being 
done  [Tr.  0/3/80.  p.  5-100). 

Moat  boat  builders  are  small  firma. 
and  many  are  Eamily-ownied  enterprises 
with  only  one  facility.  Because  the 
purchase  of  a  recreational  boat  is  a 
diacretionary  expense,  the  industry  is 
relatively  price-soisitive.  For  example, 
Jeff  Napier,  preaident  of  the  National 
Marine  Manufacturers  Association, 
stated  that  the  price  elastidty  of  boat 
salea  waa  approximately  2.  La.,  every  1- 
percent  iiKrease  in  price  results  in  a  2- 
percent  decline  in  salea  flV.  0/3/08.  pp. 
5-108. 5-100).  The  boot  buildii«  induatry 
ia  currently  undergoing  expansion  and  ia 
enjoying  relatively  high  profita  [Tr.  0/10/ 
00.  pp.  10-144. 10-145).  Boat  buUding  is  a 
labor-intensive  induatry.  and  firms  in 
this  sector  argue  that  automation  is  not 
an  option,  since  many  recreational  boats 
are  custom  desipied  (Tr.  O/lO/OO.  pp. 
10-144. 10-145).    ■ 

In  this  SIC  the  survey  identified  twice 
as  many  small  firms  (fewer  than  20 
production  workers)  as  large  firms.  In 
the  small  firms,  laaintenance  work  ia 
performed  for  the  moot  part  by 
production  workers,  althou^  some 
firms  use  outside  contractors  or  have  a 
dedicated  maintenance  staff.  Large  firma 
divide  maintenance  work  about  equally 
between  a  dediceted  maintenance  staff 
and  production  workers. 

The  BMnufacturers  dasaified  in  this 
SIC  usually  have  two  to  four  basic 
processes,  with  potential  exposure  to 
one  to  six  chemicals  being  moat 
common,  though  some  firms  report  using 
up  to  ten  chemicals.  Employees  are 
exposed  to  these  chemicals  on  an 
intermittent  short-term  basis  (up  to  30 
minutes)  or  continuously  (up  to  0  hours 
per  day)  with  large  firms  tending  to  have 
more  long-term  exposures.  Hie  majority 
of  small  firms  use  the  OSHA  PELs.  Over 
00  percent  of  large  firms  reported  using 
die  OSHA  FELs:  the  belance  had  no 
standards.  Air  monitoring  data  was 
being  done  for  sbout  one-half  of  the 
processes  found  in  large  jriants. 

Hie  survey  found  that  about  40 
percent  of  the  processes  are  totally 
endoeed  and  between  5  and  10  percent 


are  located  outdoors.  Local  exhaust 
ventilation  and  respirators  are  used 
most  frequently  to  control  exposures  at 
processes  not  enclosed  or  outdoors.  In 
over  70  percent  of  the  firms  with 
chemical  exposures,  production  workers 
use  respirators,  with  a  higher  percentage 
of  small  firms  using  respirators  than 
large  firms.  The  combined  data  on 
exposure  levels  and  methods  of 
exposure  control  indicate  that 
overexposures  may  occur  at  all 
processes  in  small  firms  and  at  about 
one-half  of  the  processes  in  large  firms. 

Survey  respondents  identified  the 
presence  of  08  different  substances  in 
SIC  37.  Welding  fumes  was  estimated  to 
occur  the  most  frequently  at  a  total  of 
3,500  processes,  toluene  at  3,191.  and 
styrene  at  2,541.  Welding  fumes  were 
identified  in  machining/grinding, 
welding/brazing,  coating/spraying,  and 
materials  manufacture/fabrication. 
Toluene  was  identified  in  adhesive 
binding,  assembly,  coating/spraying  and 
cutting/sawing.  Styrene  was  identified 
in  injection  moldii^t  coating/spraying, 
sanding  and  assembly. 

SIC  38— Measuring.  Analyzing  and 
Controlling  Instruments 

SIC  38  indudes  manufacturers  of 
instruments  used  to  measure,  test 
analyze  and  control.  It  also  indudes 
optical  instruments  and  lenses: 
surveying  and  drafting  instruments; 
hydrolo^cal.  hydrographic. 
meteorological  and  geophysical 
equipment;  search,  detection, 
navigation,  and  guidance  systems  and 
equipment,  surgical,  medical,  and  dental 
instruments,  equipment,  and  supplies: 
and  watches  and  docks  [1,  p.  243]. 

The  industries  in  this  SIC  rely  heavily 
on  research  and  development  activities 
(R&D)  of  other  industries  for  sales  of 
their  products.  According  to  the  U.S. 
Department  of  Commerce,  increases  in 
research  and  development  expenditures 
by  industry  and  government  in  1988 
caused  increases  in  sales  of  scientific 
and  industrial  instnmients  [2].  High  tech 
rinns.  which  represent  a  large  portion  of 
SIC  38's  product  market,  are  the  largest 
investors  in  research  and  development, 
where  R&D  expenditures  are  measured 
as  a  percentage  of  gross  sales.  Firms 
producing  semiconductors,  computers 
and  related  equipment,  office 
equipment,  and  software,  among  odiers, 
were  major  sources  of  R&D  funds  in 
1986.  The  pharmaceutical  and  chemical 
industries  also  have  relied  on  R&D  to  a 
large  extent  In  addition,  the  decline  in 
the  price  of  oil  which  raises  profits  by 
lowering  production  costs,  is  expected 
to  further  stimulate  R&D  expenditures 
by  the  chemical  industry  [3.  p.  33-1]. 


Similarly,  government  outlays  for  RAD 
increased  in  1986  by  more  than  9  percent 
in  current  dollars.  Most  of  the  R&D 
expenditures,  however,  were  for 
defense-related  research.  In  addition, 
the  National  Aeronautics  and  Space 
Administration  (NASA)  is  expected  to 
invest  in  new  instrumentation  for  the 
redesign  of  the  space  shuttle  and  other 
rocket  systems  [3,  p.  33-4]. 

According  to  the  U.S.  department  of 
Commerce,  the  value  of  shipments  in 
1985  ($81  billion)  increased  almost  28 
percent  since  1961  [2].  Between  1981  and 
1985,  SIC  38  experienced  a  1  percent 
loss  in  employment  [3].  Of  all  employees 
working  in  SIC  38, 54.4  percent  were 
production  workers  [5].  In  1965,  the 
median  rate  of  return  on  assets  in  this 
SIC  was  7.3  percent  [6]. 

From  1961  to  1965.  the  value  of 
shipments  for  SICs  383  and  364 
experienced  growth,  rising  60  and  54.3 
percent  respectively.  SIC  363  comprises 
8  percent  of  the  total  value  of  shipments 
in  SIC  36,  while  SIC  364  represents  23 
percent  In  contrast  SIC  387 
experienced  a  dn^  of  38  percent  in  the 
value  of  shipments,  representing  only  1.5 
percent  of  the  total  value  of  shipments 
in  SIC  38  (6). 

In  SIC  36.  the  survey  identified  neariy 
twice  as  many  small  firms  (fewer  than 
20  production  workers)  as  large  firms.  In 
boUi  small  and  large  firms,  maintenance 
work  is  performed  predominantly  by 
workers  specifically  employed  to  handle 
maintenance  duties. 

The  manufactiuers  dassified  in  this 
SIC  usually  have  two  to  six  basic 
processes,  with  potential  exposures  to 
as  many  as  six  substances.  Fourteen 
percent  of  the  processes  involve 
exposure  to  these  chemicals  or 
substances  on  a  short-term  basis  (up  to 
30  minutes),  with  small  firms  tending  to 
have  shorter-term  exposures.  Fifty 
percent  of  the  firms  in  SIC  38  have 
reported  the  adoption  of  internal 
monitoring  standards.  Of  those  firms 
with  standards,  the  most  frequently 
reported  were  OSHA  PELs.  Employee 
monitoring  had  been  performed  at  32 
percent  of  the  processes.  The  survey 
found  that  about  49  percent  of  the 
processes  are  totally  enclosed  and  10 
percent  of  the  processes  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  fiequently  to  control 
exposures  at  processes  not  endosed. 
Nearly  45  percent  of  the  firms  with 
chemical  exposures  have  respirators  for 
employee  use,  with  a  higher  percentage 
of  small  firms  reporting  the  presence  of 
respirators  than  large  firms.  The 
combined  data  on  exposure  levels  and 
methods  of  exposure  control  indicate 
that  many  plants  which  are  estimated  to 


incur  some  cost  of  compliance  have 
overexposures  in  all  processes  at  that 
plant 

Survey  respondents  identified  the 
presence  of  30  different  substances  in 
SIC  38.  Isopropyl  alcohol  was  estimated 
to  occur  the  most  6«quently  at  a  total  of 
2,294  processes.  Isopropyl  alcohol  was 
identified  in  blending/ mixing/ 
formulating,  adhesive  binding,  recovery/ 
reprocessing/redamation.  drying/ 
baking,  packaging/bagging,  extrusion, 
loading/ofDoading/receiving/handling, 
reaction/fermentation,  boilers,  coating/ 
spraying/finishing/layiip,  separation, 
and  crushing/grinding/calcining. 

SIC  39— Miscellaneous  Manufacturing 
Industries 

Miscellaneous  industries  induded  in 
SIC  39  reflect  a  diverse  group  of 
producers.  Most  of  the  industries  in  SIC 
39  produce  discretionary  durable 
consumer  goods,  some  of  which  are 
luxury  goods.  Establishments  that 
cannot  be  grouped  together  at  the  three- 
digit  level  are  induded  in  SIC  399.  At 
the  three-digit  level,  miscellaneous 
manufacturing  industries  include 
producers  of  jewelry,  silverware,  and 
plated  ware  (SIC  391):  musical 
instruments  (SIC  393);  toys  and  sporting 
goods  (SIC  394);  pens,  pencils,  office  aiud 
art  supplies  (SIC  394);  and  costume 
jewelo^  and  notions  (SIC  396).  A  sixth 
category,  miscellaneous  manufactiues 
(SIC  399),  includes  producers  of  brooms 
and  brushes,  signs  and  advertising 
displays,  burial  caskets,  hard  surface 
floor  coverings,  and  manufacturing 
industries  "not  elsewhere  classified"  (1, 
pp.  211-218]. 

The  number  of  establishments  and 
employment  in  SIC  39  are  shown  in 
Table  C-1.  Nearly  three-quarters  (72 
percent)  of  these  employees  are 
production  workers. 

Establishments  in  SIC  39  are  generally 
smaller  than  those  in  manufacturing  as  a 
whole,  with  higher  proportions  of 
employees  concentrated  in  small 
establishments.  The  mean  size  of 
establishments  is  11  employees,  with  85 
percent  of  establishments  having  fewer 
than  20  employees,  compared  with  less 
than  65  percent  for  manufacturing 
establishments  as  a  whole.  Relatively 
few  establishments  in  SIC  39  have  100 
or  more  employees  [7J. 

Miscellaneous  manufactures  (SIC  399) 
has  the  largest  share  (more  than  one- 
third)  of  the  value  of  shipments  for  SIC 
39  ($26.5  billion  in  1985)  (2.  Vol.  1:  a  22. 
24].  Substantial  import  competition, 
however,  poses  a  threat  to  various 
subsectors.  Imports  account  for  nearly 
60  percent  of  the  new  supply  of  sporting 
and  athletic  goods  and  between  one- 
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quarter  aMl  llH««-ai|iMlM  «l  I 
In  many  otbar  iadaaMM.  TW  raoani 
decline  of  the  dollar  has  tended  to  hah 
or  reverae  import  peoetratioo  |3.  p|».  45- 
2  to  45-11;  4»-10  to  4ft-13|:  however. 
dooMstic  productkMi  in  SIC  30  will  be 
affected  by  the  trend  aiaoog  doU  and  toy 
manufacturee  to  move  offehoce  (3.  pp. 
45-2  to  45-1 1;  40-10  lo  4lb-\l\. 

in  terma  of  profitability,  the  maiority 
of  Induatriee  in  SIC  30  are  more 
profitable  than  moat  manufacturing 
induatriee.  The  median  1985  rale  of 
return  on  aaeats  (tuO  percent)  ia  Ike 
Moond  higbeat  median  return  on  aaeeta 
of  all  tiMMHgit  manufacturing  induatriee. 
Median  ratee  of  return  for  four-digit 
induetriee  within  thla  eector  range  from 
3.4  percent  to  9.5  percent  |e|. 

In  this  SIC  the  survey  found  thet 
small  firms  (fewer  than  20  production 
workers)  comprise  85  percent  of  the 
total  number  of  firms.  In  the  small  firms, 
maintenence  woric  is  performed  for  the 
moat  part  by  production  workers,  where 
large  firms  have  a  dedicated 
maintenance  staff. 

The  manufacturers  classified  in  this 
SIC  usually  have  two  or  three  besic 
processes,  with  potential  exposure  to 
two  chemicals.  Employees  in  small  firms 
are  expoeed  to  these  chemicals  about 
eqeally  either  on  s  short-term 
intermittent  basis  (up  to  30  minutes)  or 
continuously  (up  to  8  hours  per  day) 
with  somewhat  fewer  employees 
expoeed  far  periods  between  these  two 
extrenee.  Large  flrma  have  more  long- 
term  exposures.  Small  firma  generally 
either  have  no  internal  expoeure 
standards,  or  use  the  OSHA  PELa.  with 
some  uelnc  the  ACGIH  TLVs.  About 
one-half  of  the  large  firms  use  the  OSHA 
PBLs:  meet  of  the  belanca  indicated  that 
they  have  no  standards.  Air  monitoring 
data  were  provided  for  one-fifth  of  the 
processes  found  in  small  firms,  snd  over 
one-third  in  large  firms. 

Hie  survey  found  thet  abont  one> 
quarter  of  th<B  processes  are  totally 
enclosed  and  20  percent  are  located 
outdoors.  Local  exhaust  ventilation  is 
used  most  frequently  lo  control 
expoeures  et  processes  not  encloeed  or 
outdoors.  In  ahnost  one-half  of  the  firms 
with  chemical  expoeures.  production 
workers  eae  resptetors.  with  a  hi^ier 
percentage  of  laiye  firms  using 
respimtors  than  samll  firms.  The 
combined  data  on  exposure  laveb  and 
methods  of  expoeure  control  indicele 
that  most  firma  will  have  no  proceeses 
where  overexpoeures  may  occur. 

Survey  reepondents  in  this  SIC 
identified  ghilng/hot  pressing.  couOm^ 
spraying/finlahlng/layup.  and  cuttl^ 
sewing/planing  aa  the  [ 
frequently  uaed.  Stoddard  solveal. 
toluene,  paitkulatea  net  ( 


TheCeekall 
Aseodatiea  of  America  (CMAA)  (Ex. 
0-78).  repteeendiM  fifms  in  SIC  390&. 
Burial  Caaketa.  saMtled  kiatmmtkam  to 
the  docket  deeoibiat  Ih 
processes  and  nwlerial  oeod  by  I 
in  thie  four-digit  sector.  Aooofdli«  to  the 
CMAA.  the  primaiy  aMterials  ef 
oooetmctioa  of  caskets  are  hardwood, 
metal  and  doth-oovered  board.  Pinaa  ia 
the  hardwood  ssjasnt  of  this  indaeliy 
expfaesad  fimf^ia  that  tlM  praposed 
Hmit  for  hardwood  of  1  mg/m*  would 
require  Ike  inetallatloa  of  oootrola  and 
the  impoaitioo  of  compltanoe  costs. 
(OSHA  nolee  that  the  final  rule's  PEL  (or 
hardwood  dust  is  5  mg/m*.)  The  CMAA 
reports  that  there  are  about  20 
oompaniee  that  sssemble  hardwood 
caskets:  two  of  these  firms  aooaunt  for 
more  than  half  of  the  total  unit  volume 
of  production  [Ex.  0-78).  Moat  tlima  in 
this  segment  have  less  than  IB  adUioa  in 
annual  sales,  although  laiaer  firma  have 
915  millioa  in  salee  annuauy  (Kx.  0-70). 
According  to  Robert  Morris  Asaodates' 
financial  data  for  SIC  3006.  afler-tax 
profits  in  this  sector  are  t7,900jOOO. 

No  comments  representiag  firam  in 
SIC  codee  other  than  3996  submitted 
industry  profile  infoimation  to  the 
docket  however,  the  sporting  goods 
manufactursrs  (SIC  3040)  submitted  cost 
and  feaaibilHy  dato  to  06HA.  and  Iheae 
data  are  diecueeed  In  the  Technological 
PeaaibiUty  and  Costs  of  Compliance 
chapters,  below. 

S/C  40— Railroad  TnoMpoiuaioa 

SIC  40  inchides  estobkshments  that 
provide  line-haul  railroad 
transportation,  and  switching  and 
terminal  estabUahoienta.  General 
authority  lor  die  working  condWioni  at 
raUroad  oparatioaa  ia  veeted  in  die 
Federal  Railroad  Administratfon.  For  the 
moot  part  OSHA's  standards  apply  only 
to  ofif-trsck  operatioiis  suck  aa  shops 
and  servicing  areaa.  The  U.S. 
Department  of  Caameroe  esthaatas  that 
in  1907.  diere  were  28  indhridaal  dase  I 
railroada  (thoee  with  operatiag  leiSHUss 
of  180.5  million  or  more  in  1990  dottars). 
which  accounted  for  over  90  percent  of 
the  freight  tonnage  handled  by  the 
railroad  induatry  |4).  The  indiistry  alao 
includes  sboot  480  samHer  carriers, 
including  shortlines  and  twilcking  and 
terminal  companies  The  1997  operating 
revenue  for  the  railroad  induatry  was 
estimated  at  828l5  billioo.  repreaantii^  e 
gain  of  1.1  percent  over  1990.  Revemw 
ton-miles  were  esbmalad  as  990  btfUon, 
which  repreeents  more  than  a  7  percent 
rele  ef  grewtk  (3.  ppi  S6-0).  Between 
1990  aad  1996.  Ike  kiduatriee  ki  SIC  40 


as  indlcatod  by  tfw  fact  Ikat  SIC  40  was 
the  second  sloweet  9«wing  SIC  (behind 
SIC  la  metal  odnii^  and  third  ki^est 
in  terms  of  employment  toesee  behind 
SIC  33.  primary  metals  aad  SIC  36. 
heavy  machinery).  During  this  period, 
it  decHnad  by  antntanately 
Tkeawdlan 


27  percent  (3.  pp.  13-14). ' 

rale  of  return  on  aaeets  to  1986  was  AA 

percent  (6). 

in  SIC  4a  establishments  generally 
employ  dedicated  maintenance  workers 
or  hira  an  outside  firm  to  perform 
maintenance  functions.  The 
estoblishmento  in  this  SIC  generally 
have  one  or  two  basic  prooeeees  with 
potential  expoeura  to  two  or  tkree 
substances.  Over  80  percent  of  the 
processes  involve  expoeura  to  these 
chemicala  or  substances  on  an 
intermittent  short-tam  basia  (up  to  30 
minutes).  Fifty  percent  of  Ike 
establishments  in  SIC  40  have  reported 
the  adoption  of  an  internal  expoeura 
standarda.  Among  those  estahlishmenta 
with  internal  standarda.  moat  uae  the 
ACGIH  TLVs. 

The  survey  found  that  none  of  the 
interviewed  establishmenta  had  totally 
encloeed  processes,  but  86  percent  were 
tocated  outdoors.  Of  those 
sstablishmenta  with  ventilation  systems, 
all  were  locally  exhausted.  None  of  Ike 
respondento  reported  having  respiraton 
available  in  processes.  The  ooeabined 
data  on  expoeura  levela  and  metfiods  of 
expoeure  control  iadicato  that  many 
establishments  which  ara  estimated  to 
incur  some  cost  of  coamllance  have 
overexposures  in  all  processes  si  that 
sstabUshmenL 

Survey  respondento  identified  the 
prasence  of  10  different  substances  In 
SIC  4a  Mediyl  alcohol  was  estimated  to 
occur  the  moot  frequently  at  a  total  of  30 
processes.  Methyl  alcohol  was  Identifiad 
in  maintenance  activities.  In  addition, 
welding  fumes  occurred  frequently  in 
maintenance  and  welding  activities. 

SIC  42— Motor  nvjgfit  Tnuuportatio  i 
and  Warehouaing 

Grain  elevatora  ara  classified  in  three 
different  two-digit  SIC  codes:  SIC  2a 
Food  and  iCindred  Products;  SIC  42. 
Motor  Freight  Transportatloo  and 
Warehousing:  and  SIC  51.  Wholesale 
Trade.  Elevaton  fallii«  within  SIC  42 
ara  those  whose  primary  Income  derives 
from  the  storage  of  grain.  Rulemaking 
participants  who  commented  on  the 
feasibility  of  schievii^  OSHA's 
proposed  limit  for  grain  dast  In  grain 
elevston  did  not  dealgiate  SIC  oodee  in 
their  comments.  The  issue  of  grain  dust 
expoeura  in  grain  eleveton  la  discussed 
in  connecHoo  with  SIC  SI.  below.  This 
SIC  was  not  incMed  to  Ike  1999  survey. 
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SIC  45— Air  lYamporlatioH 

TMs  SIC  includes  establishments  that 
provide  domestic  and  foreign 
fransportatiea  by  ak)  md  siso  those 
that  operate  airports  and  flying  fields 
and  provide  termiaal  servioes.  ibe 
Federd  Aviathm  Aduduistiatlon  (FAA). 
U.S.  Department  of  TVansportatlon. 
enforces  rules  and  regofaitions  guveinfaig 
the  safety  and  health  of  fligM  WHi  caMa 
crew  of  aircnit  ia  fM^  h  gmerri.  Ike 
FAA  alsa  has  iarisdtoltan  over  airitoe 
maintenence  aad  ground/aupport 
personneL  Atcarding  to  the  US. 
Department  ofCiia— itw.  dm  VS. 
airtine  iudaetry  oeasiMs  ef 
approximately  200  individual 
commerdal  air  carriara  operating  aver 
4.499  aircraft  aad  employing  «ver 
435J00psspl«W.iB  199a  die  fcidostiy 
served  410  adUioa  paseeagen  and 
operated  7.4  Ulkon  frei^  and  express 
cargo  tna  mllns  Nine  mafor  camera 
account  for  90  percent  of  all  revenue 
passenger  aMles.  (The  US  Depaitmuiit 
of  Commerce  defines  a  aia|ar  canter  as 
having  annual  revenues  exceeding  $1 
billion,  in  1992  dollars.)  The  remaining 
passenger  revenue  is  shared  by  16 
camera  classified  as  nationals  (each 
with  annual  revenues  bettween  t7S 
million  and  tl  billioa  in  1982  dollars), 
whidi  aoooant  far  about  12  percent  and 
by  the  regionals/oomrauters.  whidi 
account  for  4  percent  Tbe  U.S. 
Department  of  Commerce  estimated  the 
1987  operatii^  revenue  for  the  airline 
industry  as  $55.6  billion,  representing  an 
annual  growth  rate  of  about  10  percent 
|3).  Revenae  passenger  miles  were 
estimated  as  435  billkm.  which 
represents  a  3  perecent  rate  of  growth 
[4,  pp.  59-1].  In  1905.  the  median  rate  of 
return  on  asseta  in  this  sector  was  4.3 
percent  fO]. 

In  SIC  ^  establishments  generally 
employ  dedicated  maintenance  workers 
to  perform  maintenance  functions.  The 
establishmenta  in  this  SIC  have  up  to 
five  processes  and  as  many  as  ei^ 
substances.  Almost  00  percent  of  the 
processes  involve  potential  exposure  to 
these  chemcials  or  substances  on  an 
intermittent  short-term  liasis  (up  to  30 
minutes).  Fifty  percent  of  the 
establishaKnto  in  SIC  45  have  reported 
the  adoption  of  internal  exposure 
standanls.  Among  those  establishments 
with  internal  standards,  most  use  OSHA 
PELS. 

The  survey  found  that  one  third  of  the 
interviewed  establishmenta  had  totally 
endosed  prooessea.  tnrt  more  than  96 
percent  wera  located  outdoors.  Of  those 
establishmenta  with  ventilation  systems. 
all  wera  tocetfy  exhausted  More  duw  15 
percerri  of  (he  rsspaadenta  leiMuted 
having  respiraton  for  anupkqtee  Bsa.  Ibe 


levels  and 


combined  data  ani 

methods  af  expoeura  o—troU 

that  many  establishmenta  u^ch  are 

estimntedlaincaraeaaeceetaf 

compUaaoakaea  avaRxposuies  in  aU 

proooases  in  the  plaat 

Survey  seepoadsais  in  aC  46 
identified  10  difisrlt  sukstsnct  s 
Ethylene  glyool  was  aatfanated  to  occur 
the  BMMt  fruqueady  at  22  ] 


SIC  47—ThBuportatiom  Servicet 

SIC  47  indudes  estaUishmento  dni 
fiimish  servioes  related  to 
transportation.  Activities  classified  in 
SIC  47  indade  frcigbt  famarding. 
arranging  transportation  for  paseengen 
and  frei^  renting  railroad  cars, 
inspection  and  waking  aervfees;  and 
freii^t  car  hiadiag  tk  pp.  299-291). 
Acooidii«  to  dte  US.  Department  of 
Commeroe.  between  1990  and  1965,  SIC 
47  was  the  (hiid-fsstest  giewtog 
indastiy  roup,  behind  SiC  62 
(Securities)  and  SIC  78  (Business 
Services)  (3.  pp.  19-14).  Betaveen  1901 
and  1996.  SIC  47  experienced  a  31 
percent  increase  in  employment  TaUe 
C-1  presenta  employaieirt  and 
establishment  data  far  SIC  47.  Ibe 
median  retam  on  assete  in  this  SIC  was 
7.1  percent  [6]. 

In  SKI  47.  tbe  survey  identtfied  more 
than  ei^  tiaies  as  numy  small  firms 
(fewer  than  29  pradactkm  woricere)  as 
large  firms,  in  the  small  firms 
maintenance  woik  is  predominandy 
petfonned  by  outskle  contradon. 
However  in  targe  firms  a  high 
percentage  of  aiaiatenance  work  is 
performed  by  production  workers. 

The  estabbshmento  classified  in  SIC 
47  usually  have  one  to  four  basic 
processes,  with  potential  exposure  to 
one  to  four  substances.  Ninety-four 
percent  of  Ike  processes  mvolve 
exposure  to  these  chemicals  or 
substances  on  an  intermittent  short-term 
basis  (up  to  30  minutes).  Fifty  percent  of 
the  finas  in  this  SIC  reported  the 
adoption  of  an  intonal  exposure 
standard.  Of  tliose  large  firms  with 
exposure  standards,  most  rely  on  OSHA 
PELs.  Among  small  firms  with  expoeura 
standards,  most  have  adopted  ACC^H 
TLVs.  Internal  monitoring  had  been 
performed  at  SO  percent  of  the 
processes. 

The  survey  found  that  local  exhaust 
ventitation  is  used  most  frequently  to 
control  exposores  at  processes  not 
enclosed.  Nearly  SO  percent  of  the 
processes  urith  chemical  exposures  have 
respirators  for  emplojree  use.  widi  a 
higher  pooeatage  of  large  firms 
reporting  the  presence  of  respiraton 
than  small  firau.  The  cosabined  data  m 
exposura  leueb  and  methods  of 
exposmeoairtral  taidicate  that  many 


establislunenta  which  ara  estimated  to 
incur  some  cost  ef  coaqdianoe  have 
overexposures  at  all  processei  at  that 
estatHiSBment 

Survey  respondenta  identified  the 
presence  of  5  different  sitfietances  in  SIC 
47.  Exposura  to  gasoline  was  estimated 
to  occur  most  frequently  at  a  total  of  206 
processes.  Gasofiiw  was  Identified  in 
loadii^ofllea^Hg/receiving/handling. 

S/C49— fi/ectrra  Gob  aad  Sanitary 

SIC  49  indudes  establishmenta  dat 
generate,  transmit  and/or  distribute 
electricity,  gas.  or  steam.  These 
establishmenta  amy  be  combinations  of 
any  of  diese  servtoes.  but  also  may 
indude  other  types  of  services,  such  as 
tronsportatioa.  communJcetinns, 
refrigeradon  and  pipdines  for  natural 
gas.  Water  aad  irrigatieB  systems,  and 
saratary  systems  t^t  ootted  and 
dispeee  of  gatbage.  sewage,  aiul  other 
wastes,  also  are  induded  to  tUs  »C  |1. 
p.  264). 

In  recent  yean  Ae  utilities  covered  m 
SIC  49  have  been  affected  by  ongoing 
changes  in  regulations  regardiBg  utility 
rates  and  oonqietition.  Some  industrml 
custoraere  have  began  producing  their 
own  energy  and  utilities  are  now 
competing  for  customen  outside  their 
service  areas.  This  competition  has 
forced  structural  change  and 
diversification.  Utilities  have  been 
forced  to  upgrade  their  overall 
effidency.  With  declining  interest  rates, 
regulatore  have  been  decreasing  the 
allowed  rate  of  return  for  utilities.  This, 
too.  has  led  to  intensified  pressures  on 
competition  121,  p.  56].  The  Federal 
Energy  Regulatory  Commission  is 
currently  considering  whether  to  allow 
utilities  to  open  their  power  lines  to 
other  competing  utilities.  Users  would 
be  given  the  choice  of  suppliers.  With 
the  decreasing  rate  of  return  and  the 
increasing  competition,  utilities  have 
stepped  up  efficiency  in  order  to  offset 
the  impending  drop  in  their  profit 
margins  [22.  p.  48]. 

Many  of  the  industries  in  SICs  4011. 
4931. 4932,  and  4939  are  represented  by 
the  national  trade  association,  Edison 
Electric  Institute  {EEi).  Ninety-8e\'eB 
percent  of  all  customen  serviced  by  the 
investor-owned  segment  of  the  industry 
purchase  dectridty  from  EEI  members. 
Members  generate  78  percent  of  the 
country's  electricity  (Ex.  3-631). 

Table  C-1  presenta  employment  and 
establishment  data  for  SIC  49  for  1965. 
Between  1981  and  1905.  SIC  49 
experienced  a  0  percent  growth  In 
employment  hi  1905.  ahnoet  00  percent 
of  all  employees  were  production 
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woriMra  |2|.  Hm  madiui  ratum  oo 
•Mats  w«a  4.0  pOTOflol  (0|. 

Within  this  SIC  than  are  Mven  three- 
digit  SIC*.  Indudiog  Mlablishmenta  that 
generate,  trafumit,  or  distribute 
electrical  energy  for  sale  and  that 
operate  crude  petroleum  and  natural  gas 
field  properties:  establishments  that 
transmit  and/or  store  nslursl  gas  for 
sale:  eetablishments  that  provide 
electric  or  gas  servicae  in  combination 
with  other  servicea.  only  if  one  service 
does  not  constitute  96  percent  or  more  of 
revenues:  eetablishments  that  distribute 
water  for  sale  for  domestic  commercial, 
and  industrial  use:  establishments  that 
collect  and  dispose  of  wastes  conducted 
through  a  sewer  system,  including  such 
treatment  processee  as  mav  be 
provided:  aatabUshoients  that  produce 
and/or  distifbute  steam  and  bee  ted  or 
cooled  air  for  sale:  and  establishments 
that  operate  water  supply  systems  for 
the  purpose  of  irrlgatioa  |1.  pp.  284-2M|. 

In  SIC  40.  the  •urvey  identified  naariy 
twice  as  many  small  nnas  (fewer  than 
20  production  workers)  as  Large  firms.  In 
small  firms,  msinlenanca  work  is 
predominantly  performed  by  production 
workers,  althm^  some  firms  also  use 
dedicated  nuintcnancc  workers  or 
outside  contractors.  Larft  firms  mainly 
employ  workers  specifically  for 
maintenance  duties. 

The  manufacturers  classified  in  SIC  40 
usually  have  one  to  four  basic 
processes,  with  numerous  firms  haviitg 
potential  expoeures  to  as  many  as  six 
different  substances.  Fifty-five  percent 
of  the  processes  involve  expoeure  to 
these  chemicals  or  substances  on  an 
Intermittent  short-term  basis  (up  to  30 
minutes),  with  small  Rrms  tending  to 
have  more  long-term  exposures.  Moat 
firms  in  this  SIC  have  adopted  OSHA 
PELs  ss  their  internal  standard.  Of  the 
large  firms  with  internal  exposure 
standarda.  most  have  adopted  OSHA 
PELS  or  ACCIH  TLVs.  However.  S2 
percent  of  small  firms  reported  having 
an  internal  exposure  standard. 
Employee  monitoring  had  been 
performed  at  16  percent  of  the 
processes. 

The  survey  found  that  about  25 
percent  of  the  processes  sre  totally 
enclosed  and  70  percent  sre  located 
outdoors.  Local  exhaust  snd  general 
ventilation  are  used  frequently  to 
control  chemical  exposures  st 
processes.  Nearly  45  percent  of  the  firoM 
with  chemical  exposures  have 
respirators  for  employee  use.  with  e 
higher  percentage  of  large  firms  than 
small  Rrms  reporting  the  presence  of 
respirators.  The  combined  data  on 
exposure  levels  and  methods  of 
exposure  control  indicate  that  many 
plants  which  are  aatiaMlad  to  incur 


soma  cost  of  compliance  do  not  have 
overexposures  in  all  prooesaes  at  that 
plant. 

Survey  respondents  identified  the 
presence  of  47  different  substances  in 
SIC  40.  Chlorine  was  estimsted  to  occur 
most  frequently  at  a  total  of  2,196 
processes.  Chlorine  was  identified  in 
boilers,  water  treatment,  handling 
spills/leaks,  incineration,  maintenance 
activities,  use  of  chemical  additives,  ose 
of  disinfectants  and  solvents,  snd  water 
purificatloB. 

SICMandSICSl^Wholmah  Trade 

Thm  wholaasle  trade  sector  includes 
establiahaants  engaged  in  the 
wholesale  selling  of  merchandise  to 
retailers:  industriaL  commercial. 
InstitutionaL  farm,  or  business  users,  or 
to  other  wholesalera  or  firms  that  act  as 
agents  or  broken  in  the  wholesale 
buying  or  selling  of  merchandise. 
Wholesale  trwte  is  divided  into  trade  la 
durable  goods  (SIC  80)  and  in 
nondurable  goods  (SIC  51).  This  analysis 
focuses  only  on  a  fisw  of  the  wholesale 
trade  induetries  (ej..  dealera  in  scrap 
and  waste  materials.  SIC  5003:  grain. 
SIC  5101;  snd  paints,  vamishaa.  and 
supplies.  SIC  5100 11.  pp.  24.  2Sa  255- 
257|. 

Wholesale  trade  sales  (t1  J75  billion 
in  19S5)  were  fairly  eoually  dividwl 
between  durable  foods  and  nondurable 
goods— 40  percent  and  54  percent 
respectively  (3,  p.  50-7).  Of  the 
spproximalely  42S4X)0  establishments  in 
wholesale  trade,  about  five-eighths  were 
in  durable  goods,  and  three-Hghlhs  were 
in  nondurable  goods.  The  specific  four- 
digit  industries  studied  for  this  snalysis 
Include  shout  11  percent  of  sll 
wholesale  trade  establishments  [2.  pp. 
Sa02.04-65|. 

Table  C-1  shows  employment  data  at 
the  four-digit  level  Somewhat  less  than 
00  percent  of  total  employment  in 
wholesale  trade  is  in  durable  goods, 
while  s  Utile  mora  than  40  percent  is  in 
nondurable  goods.  The  specific  four- 
digit  industries  being  snalyzed  here 
account  for  less  than  0  percent  of  all 
employment  in  wholesale  trade  |7|. 

06HA  received  no  oomments  relating 
to  SIC  sa  Wholesale  Trade.  Durable 
Goods.  However,  in  SIC  51.  Wholesale 
Trade.  Non-Durable  Goods.  OSHA 
raceived  several  comments. 

A  large  number  of  SIC  51  oommentera 
submitted  data  and  testimony  directed 
at  OSHA's  proposed  4-iiw/m*  TWA 
expoeure  Hmit  for  grain  dust  (see.  for 
exsmple.  Exs.  3-47.  3-50.  3-50.  3-65.  »- 
1ia  3-201.  3-347.  3-307.  3-406.  3-067. 
and  3-752).  Several  of  these  commenlera 
provided  estimates  of  the  nuaiber  of 
grain  elevaton  potentially  affected  by 
the  propoaad  liniL  which  pailaina  only 


to  wheet  oet  and  barley  dusts. 
(Elevaton  used  exclusively  for  storage 
are  classified  in  SIC  4221:  those  used 
principally  for  grain  cleaning  and 
preparation  fall  within  SIC  0723:  and 
elevaton  that  are  used  primarily  in 
wholesale  marketing  operations  are 
classified  in  SIC  5153.  Wholesale  Trade. 
Grain  and  Field  Beans.) 

The  National  Grain  and  Peed 
Association  (NCFA)  estimates  that 
approximately  67  percent  of  U.S.  grain 
elevaton  handle  oats,  wheat,  or  barley, 
based  on  USDA  records  for  1005  that 
show  that  this  percentage  of 
govemment-grain-storing  elevaton 
reported  handling  and  storing  grains  of 
these  types  (Ex.  3-752):  this  yields  an 
estimated  total  of  IZISO  grain  elevaton 
that  are  potentially  affected  by  the 
proposed  grain  dust  limit  The  NGFA 
estimates  that  approximately  40.063  full- 
time  equivalent  employees  work  in 
these  elevaton  [Ex.  3-752). 

According  to  the  NGFA.  many  of  the 
smaller  grain  elevaton  have  relatively 
low  profits: 

A  Isnuary  lfl87  survey  and  snalysis  t>y 
|tke|  U.&  Department  of  Agriculture  on 
cooperative  grain  eievalora  (Financial  Profile 
of  Cooperatives  Handling  Grain:  Plrai 
HaadleTS.  tl  Millioa  to  94.9  Million  in  Sales. 
U8DA.  ACS  Repon  Na  S6.  |anuary  1887) 
indicates  tlM  average  annual  profit*  for  unall 
etevatar  fadhUes  is  only  9M.272.  This  report 
Indicaied  that  24  8  peroeni  of  these  facilitiea 
currently  Kave  negntive  prorut  and  anotlter 
23.1  peroeni  have  pronts  of  only  OZSAX)  or 
iesa  (Ex.  3-7S2.  pp.  1»-20|. 

In  these  SICs  19  out  of  20  firms 
identified  by  the  survey  were  small 
firms  (fewer  than  20  piT>duction 
worken).  In  the  small  firms, 
maintenance  work  is  usually  performed 
by  production  workers,  but  over  40 
percent  of  all  small  firms  use  either 
outside  contractora  or  have  a  dedicated 
maintenance  staff.  Large  firms  normally 
have  a  dedicated  maintenance  staff,  but 
over  one-quarter  use  production 
worken  for  maintenance  and  sonte  use 
outside  contractors. 

Of  those  firms  providing  chemical  or 
process  information,  the  ma)ority  used 
from  one  to  three  chemicals  in  one  or 
two  processes.  However,  some  firms 
reported  using  up  to  10  chemicals.  Over 
half  of  all  exposures  are  short-term  (up 
to  30  minutes).  «vith  the  remaining 
exposures  varying  in  length  from  1  to  0 
houn.  The  majority  of  small  firms  have 
internal  exposure  stsndsrds:  most  of 
these  use  OSHA  PELs.  but  some  use 
ACCIH  TLVs.  Almost  00  percent  of 
large  firms  reported  using  internal 
exposure  standards,  and  were  about 
equally  divided  between  those  using 
OSHA  PELS  snd  those  using  ACGIH 


TLVs.  Air  monitoring  was  being  done 
for  approxiaaatdy  ooe-Afth  of  die 
processes  found  in  large  planla. 

The  survey  found  that  less  diao  20 
percent  of  the  prooesaes  are  loUUy 
enclosed  and  that  over  50  percent  of  the 
processes  are  located  ontdoors.  In 
almost  40  percent  of  the  firms  with 
chemical  exposures,  production  worken 
use  respirators,  with  large  firms 
reportii^  a  higher  percentage  of  use 
than  smaU  firms. 

Survey  respondents  identified  the 
presence  of  00  chemicals  in  SICs  SO  and 
51.  Grain  dust  was  estimated  to  occur 
the  most  freqaently  at  a  total  of  3.426 
processes,  including  drying,  packaging/ 
repackagii^  receiving  and  shipping, 
sorting  and  grinding- 

SIC  55— Automotive  Deakn  and 
Service  StatiottM 

This  industry  sector  includes  retailere 
of  transportation  equipment  for  personal 
use  (new  and  used  automobiles)  as  well 
as  recreational  vehicles  (boats,  motor 
homes,  and  dune  boggles);  sellen  of 
automobile  parts  and  accessories:  and 
gasoline  stations.  Although  this  industry 
does  not  include  establishments  whose 
primary  business  is  automotive  repair,  it 
does  include  repair  operations  that  are 
part  of  aulooMibile  dealerships  or     . 
service  stations.  Only  dioae  retail 
outlets  that  earn  more  tfian  SO  percent  of 
their  revenues  from  gasoline  or 
lubrication  oil  salea  are  included.  Many 
car  washes  and  convenience  stores  that 
sell  gasoline  are  excluded,  as  are 
traditional  fnU-servioe  gas  stations  tWat 
earn  more  than  SO  percent  of  their 
revenues  fraaa  such  activities  as  repaira, 
towii^  or  the  sale  of  auto  accessories 
(1.  pp.  286-^06}.  According  to  one 
estimate,  this  sector  includes  only  55 
percent  of  all  retail  motor  fuel  oudets 
[23.  pp.  6-13).  Although  many  employees 
are  involved  in  selling,  some  are 
exposed  to  chemicals  during  painting  or 
stripping  or  as  a  result  of  the  indoor 
operation  of  engines  or  the  use  of 
solvents. 

As  shown  in  Table  C-1.  most 
establishments  are  relatively  small  (80 
percent  have  fewer  than  20  employees). 
Only  in  one  sector,  new  and  used 
automobile  dealerships,  do  more  than 
half  of  the  establishments  have  more 
than  19  employees  |10j.  Even  in  this 
sector,  however,  90  percent  of  the 
establishments  have  fewer  than  100 
employees  (5).  Although  the  typical 
operation  is  relatively  small,  total 
employment  is  substantial  becauM  of 
the  large  number  of  establishments. 
New  and  used  automobile  dealerships 
account  for  48  percent  of  total 
rmployment  gasoline  service  stations 


for  31  percent,  and  aataoxibile  aad 
home  supply  stores  for  16  percent 

AMioagliBMayfinnsownonlya     ' 
single  establislunent  large  firms  own  a 
significant  p«irtion  of  all  establishments, 
udiich  are  operated  as  chains  under 
leanng  or  fi«nchising  agreements. 

The  profitability  of  firms  in  SBC  SS  is 
below  the  national  average,  with  a 
median  return  on  assets  of  5.9  percent  in 
19e6(  however,  this  rate  of  return 
improved  in  1986  as  gasoline  prices 
declined  and  new  car  sales  increased 
(6). 

In  the  survey,  the  analysis  of  SIC  5S 
was  combined  with  SIC  7S,  aatomobde 
sales  and  service.  The  results  for  the 
two  secton  combined  will  be  reported 
here.  In  these  two  SICs.  19  out  of  20 
firms  identified  by  the  survey  were 
smaU  firms  (fewer  than  20  production 
worken).  About  two-thirds  of  the  small 
firms  use  production  worken  to  perform 
maintenance  wmk.  Over  70  percent  of 
large  firms  have  a  dedicated 
maintenance  stafi;  the  remaining  large 
films  are  about  equally  divided  between 
the  use  of  outside  contractora  and  the 
use  of  production  employees  for 
maintenance. 

Of  the  fims  reporting  chemical  or 
process  use,  most  use  from  one  to  five 
chemicals  in  one  to  four  processes,  but 
10  percent  report  using  up  to  10 
chemicals.  Employees  are  most 
commonly  sabfect  only  to  short-term 
exposures  (up  to  30  minutes)  with  less 
than  one-fourth  of  firms  reporting 
exposures  of  from  4  to  6  houn'  duration. 
In  these  secton,  a  majority  of  small 
firms  have  internal  exposure  standards. 
Those  that  use  internal  exposure 
standards  are  evenly  divided  between 
the  use  of  OSHA  FELs  and  the  use  of 
ACGIH  TLVs.  Almost  90  percent  of 
large  firms  reported  using  internal 
exposure  standards,  usually  OSHA 
PELs.  Air  monitoring  data  was  being 
done  for  less  than  10  percent  of  the 
processes  found  in  large  plants. 

The  survey  foimd  that  approximately 
10  percent  of  processes  are  totally 
endosed  and  that  less  than  20  percent 
are  located  outdoors.  In  over  40  percent 
of  firms  with  chemical  exposures, 
production  worken  use  respirators,  with 
large  firms  having  a  higher  percentage  of 
use  than  small  firms. 

Survey  respondents  in  SICs  55  and  75 
identified  the  presence  of  40  different 
substances.  Carbon  monoxide  was 
estimated  to  occur  the  most  frequently 
at  a  total  of  109.093  processes,  including 
cleaning,  confined  space  exposure  and 
maintenance  activities.  Gasoline  was 
estimated  to  occur  at  24.548  processes 
and  toluene  at  23.629. 


SK  72— Personal  Services  and  SIC  73— 
Business  Services 

The  personal  services  industry 
consists  primarily  of  consumer  services. 
SIC  721,  laundry,  cleaning  and  garment 
services  has  the  hi^iest  potential  for 
overexposure  to  dKmicals.  Other 
segments  of  SIC  72  include  photopaphic 
studios  (SIC  722):  beauty  sbops.  barber 
shops  and  shoe  repair  (SIC  723-725): 
and  funerdl  service  and  crematories 
(SIC  726)  |1.  pp.  296-300). 

As  seen  in  TaMe  C-1.  the  number  of 
establisbmente  in  1985  totaled  lOUXM. 
AIbmmI  all  of  diese  (96l9  percent)  had 
fewer  than  20  employees  in  1905.  The 
meaa  establi^Hnenl  size  uras  7 
employees.  The  largest  single  segment  of 
this  industry  is  SIC  7231,  beauty  shops, 
which  totaled  53.165  firms  in  1906  (7). 
Total  employment  (XJOSAJOOO  employees 
in  1985)  has  increased  over  the  last 
several  years.  In  1906,  the  value  of  sales 
was  $39.4  billion. in  the  personal 
services  industry,  a  0j6  percent  increase 
over  1985  (7).  The  median  rate  of  return 
on  assets  for  the  personal  services 
industry  was  10.5  percent  in  1905 16). 

The  dry  cleaning  industry  is  likely  to 
be  affected  by  the  final  rule's  PEL  fbr 
perchloroethylene.  According  to  the  1902 
Census  of  Service  Industries,  there  were 
13.019  dry  cleaning  plants  in  the  US. 
that  Tised  perchloroethylene.  with  total     • 
employment  of  89396  worken. 

The  Amalgamated  Clothing  and 
Textile  Worken  Union  (ACTWU) 
commented  on  the  health  risks 
associated  with  exposure  to 
perchloroelhylene.  They  also 
commented  on  the  feasibility  of  reducing 
the  exposure  of  perchloroethylene  to 
substantially  less  than  the  50  ppra 
proposed  standard.  (OSHA  notes  that 
in  the  final  rule,  the  PEL  for 
perchloroethylene  has  been  reduced  to 
25  ppm.)  The  International  Fabricare 
Institute  (IFI)  supported  the  proposed 
revision  of  the  PEL  for 
perddoFoethylene  to  50  ppm.  They 
stated  that  approximately  64  percent  of 
the  dry  cleaning  industry  uses  diy-to-dry 
equipment  and  that  over  the  past  four 
years  about  95  percent  of  all  new 
equipment  sold  has  been  dry-to-dry 
equipment  The  exposure  to 
perchloroethylene  is  substantially 
greater  when  using  transfer  equipment 
versus  dry-to-dry  equipment  jEx.  8-31). 
In  1982  there  were  a738  dry-to-dry 
machines  compared  to  12.929  dry-to-dry 
machines  in  1988  |Ex.  3-671). 

The  business  services  industry  (SIC 
73)  consists  of  several  different  sectors. 
Among  the  sectora  included  are  mailing, 
reproduction,  and  commercial  art  and 
photography  (SIC  733):  building  cleaning 
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and  oiainlanaiic*  MrvioM  (SIC  734):  and 
aisocUaiMous  twnin—  MrvioM  (SIC 
790),  mich  as  photoflnlihlng  laboratoriM 
•nd  oommarcUl  teating  laboratoriaa  (1, 
p^  901-9081. 

Tha  numbar  of  aalabUahmants  In  tha 
bualnaaa  aervioaa  industry  in  198S 
lotalad  9tt.a2a.  Alinoat  afl  of  thesa  (908 
paroant)  had  fewer  than  20  employees  in 
1088.  Tha  maan  •slabiUhment  size  was 
12  woriMTS.  Total  amptoymant  (4,467 AX) 
amployaaa  in  1086)  hita  increaaad  over 
tha  last  Mvaral  years  {4M7jOaO 
amployeea  in  1084)  141.  bi  108&  the  vahie 
of  sales  was  $108.7  billion  in  the 
busineaa  servicea  industry,  a  0.2  percent 
increase  over  1086 17).  The  median  rate 
of  return  on  assets  in  SIC  73  was  11.1 
percent  in  1086  |0I. 

In  these  SICs.  the  survey  identifled 
over  20  times  ss  many  small  firms 
(fewer  than  20  production  workers)  ss 
large  firms.  In  the  small  firms, 
maintenance  work  is  performed  for  the 
most  part  by  production  workers, 
sithough  some  Arms  use  outside 
contrsctors  snd  some  firms  employ 
maintenance  staffs.  Large  firms  divide 
maintenance  work  about  equally 
between  a  dedicated  maintenance  staff, 
praductian  workers,  and  outside 
i3oa  tractors. 

Baaployees  are  expoeed  to  chemicala 
on  an  intermittent  snort  terra  basis  (up 
to  30  minutes)  or  continuously  (up  to  8 
hours  per  day),  with  small  firms  tending 
to  have  more  short-term  and  long-term 
expoeures.  Small  firma  generally  have 
no  internal  expoeore  standards;  when 
they  do,  the  OSHA  PCLs  sre  followed 
about  one-half  of  the  time.  Over  three- 
fourtha  of  large  firms  reported  using  the 
OSHA  PELs;  the  belance  indiceted  that 
they  have  no  standarda  or  they  rely  on 
ACCIH  TLVs.  Air  monitoring  was  being 
conducted  at  atx>ut  one-tenth  of  the 
process  found  in  large  plants. 

The  survey  found  that  about  one- 
fourth  of  the  processes  sre  totally 
andoeed  and  less  than  1  percent  are 
located  outdoors.  Local  exhaust 
ventilation  and  general  dilution  are  used 
moat  frequently  to  control  expoeures  at 
processes  not  endoeed  or  outdoors.  In 
one-tenth  of  the  firms  with  chemical 
expoeures.  production  workers  use 
reepiretors,  with  s  higher  percentage  of 
large  firms  using  respirstors  than  small 
fims.  The  combined  data  on  exposure 
levels  and  methoda  of  expoaure  control 
indicate  that  overexposure  is  not 
occurring  st  sny  processes  in  small 
firms  snd  st  less  than  one  percent  of  the 
processes  In  large  firms. 

Survey  responidents  in  this  SIC 
identified  etgiht  ma)or  processes: 
permanents.  dry  cleaning,  manicure/ 
pedicure,  ooloring/dyeing.  embalming, 
waahing.  exterminating,  and 


photoflniahing.  Chemicals  that ' 
present  in  tbMe  proceesss  included: 
aoctk  add.  acetone,  caldum  hydroxide, 
chlorine,  chlorpyrifoe.  diasinon. 
ethylene  glyooL  giutareldehyde.  iroa 
oxide,  taopropyl  alcohol  methyl  alcohol. 
Diethyl  cfaJoroform,  perchloroethyiene, 
naphtha,  sodium  hydroxide,  toluene, 
trichloroethylene,  xylene,  and  titanium 
dioxide. 

SJC  75— Automotive  tUpair.  Servicea, 
andGarogea 

This  sector  indudes  establishments 
that  provide  automotive  repair,  rental 
leasing,  and  parking  services  to  the 
generel  public  but  exdudes  gasoline 
stations  (SIC  66)  snd  repeir  shops  that 
are  pert  of  automobile  dealerships  or 
that  service  commerdal  fleets  |1.  p.  300]. 
Employees  may  be  expoeed  to  engine 
emissions  in  perking  gsrages  or  repair 
shopa,  to  e  variety  of  chemical  solvents 
(particularty  in  painting  and  stripping), 
and  to  duat  from  body  work. 

Eighty-five  percent  of  the 
establi^unents  are  automotive  repair 
shops,  which  is  the  sector  most  likely  to 
have  significant  chemical  exposure,  and 
they  employ  81  percent  of  all  industry 
workers  (10|.  As  shown  in  Tsble  C-1. 
SIC  76  is  dominated  by  businesses 
smploying  fewsr  than  20  workers  (07 
percent),  with  s  atedian  return  on  assets 
of  0.2  percent  in  1086.  The  profitabUity 
of  autoenotive  repair  and  service  firms  is 
high,  although  it  varies  by  siae  and 
induatry  sector.  Small  firma  (under 
tlOOXXn  In  assets)  had  returns  of  18J 
percent  in  1086.  while  large  businesses 
(over  $1,0QOU)0O)  had  returns  of  3.0 
percent  Paint  shops  (SIC  7536)  were  the 
moet  profitsble  type  of  operation,  while 
parking  Iota  (SIC  7623)  and  parking 
structures  (SIC  7526)  registered 
significantly  lower  rates  of  return  (0). 

No  rulemaking  partidpants  submitted 
comments  on  this  sector,  snd  the  results 
of  the  survey  are  reported  under  SIC  66. 

SIC  78 — Miacellaneoiu  Repair 

This  industry  group  indudes  s  wide 
variety  of  repair  services,  differentiated 
by  object  repeired  and  processes  used. 
Industries  of  perticular  concern  include 
reupholstery  and  furniture  repair  (SIC 
7mi)  and  welding  (SIC  7002)  (1.  pp.  312- 
314).  Reupholstery  and  furniture  repair 
workers  may  be  expoeed  to  wood  dust 
during  wood  working,  snd  to  solvents: 
welders  may  be  expoeed  to  fumes. 

Nineteen  percent  of  the  58X100 
Industry  estsbllshments  in  SIC  70  sre  in 
SIC  7841  and  SIC  7002.  Theee  two 
Industries  account  for  approximately  14 
percent  of  all  SIC  78  employment  (7.  pp. 
81-«2|. 

The  industry  is  made  up  almoat 
entirely  of  very  small  firms,  and  die 


aedor  has  extremely  low  concentration. 
Mean  business  size  is  66  employees: 
mors  than  06  percent  of  all 
estabhahments  have  fewer  than  20 
employees,  snd  86  percent  of  all 
<vorkers  are  employed  by 
estsbllshments  of  this  sixe.  Only  0.2 
percent  of  all  miscellaneous  repair 
estsblishments  (with  about  0  percent  of 
total  employment)  have  100  or  more 
employees,  snd  only  17  estsblishments 
have  250  or  more.  The  four-digit 
industries  of  concern  are  even  more 
completely  dominated  by  small 
establishments,  with  s  mean  size  of  4.0 
employees  in  SIC  7041  and  3.4 
employees  in  SIC  7802  (7,  pp.  01-82). 

Despite  a  slight  dedlne  in  1081  snd 
1082,  employment  in  SIC  78  has  grown 
fairly  steadily.  Increasing  by  23  percent 
between  1070  snd  1004  snd  by  7  percent 
between  1084  and  1008. 

Miscellaneous  repair  firms  have  high 
profit  rates.  The  median  1086  rate  of 
return  on  assets  in  SIC  70  was  10.0 
percent  This  rate  of  return  was  higher 
than  that  of  any  two-digit  manufacturing 
industry.  The  median  rates  of  return  on 
asseU  in  SIC  7041  and  SIC  7802  are  over 
11  percent  [6]. 

In  thia  SIC  over  00  of  100  firms 
identified  by  the  survey  were  small 
firms  (fewer  than  20  production 
workers).  In  the  small  firms, 
maintenance  work  is  normally 
performed  by  production  workers,  with 
some  use  of  dedicated  maintenance 
workers  or  use  of  outside  contractors.  In 
the  large  firms,  maintenance  work  is 
performed  by  either  dedicated 
maintenance  staff,  production 
employees,  or  outside  contractors,  with 
a  dedicated  maintenance  staff  being  tha 
most  common. 

Most  firms  reporting  process  or 
chemical  use  report  using  one  to  four 
chemicals  in  one  to  three  processes.  For 
small  firms,  short-term  exposures  (up  to 
30  minutes)  are  the  most  common,  with 
the  remaining  exposures  ranging  from  1 
to  8  hours  in  length.  In  large  firms,  most 
exposures  are  for  longer  than  one  hour. 
Over  three-quarters  of  large  firms  in  this 
sedor  report  using  internal  exposure 
standards:  over  65  percent  reported 
using  OSHA  PELs.  A  msfority  of  small 
firms  reported  having  internal  exposure 
standards;  more  use  OSHA  PELs  than 
use  ACCIH  TLVs.  Air  monitoring  data 
had  been  coUeded  for  20  percent  of  th<> 
processes  found  In  large  plants. 

The  survey  found  that  just  over  one- 
quarter  of  the  processes  are  totally 
endoeed  and  that  one-quarter  are 
located  outdoors.  In  over  60  percent  of 
the  firms  with  chemical  exposures, 
production  workers  use  respirators; 


large  firms  use  respirators  more 
commonly  than  do  small  firms. 

Welding  fumes  were  identified  most 
frequently  by  respondents  in  SIC  76  in 
some  4,040  welding  and  brazing 
processes. 

No  rulemaking  participants  submitted 
comments  on  this  sector. 

SIC  80— Health  Services 

The  health  services  industry 
encompasses  a  broad  range  of  medical, 
-  surgical,  and  other  health  services,  both 
public  and  commercially  owned.  These 
services  are  provided  by  a  variety  of 
practitioners  (e.g.,  physicians,  dentists, 
osteopathic  physicians,  chiropradors, 
optometrists)  at  a  variety  of  facilities 
(e.g..  hospitals,  nursing  facilities, 
outpatient  care  facilities,  medical 
laboratories)  (1.  pp.  321-323). 

Total  expenditures  on  health  care  and 
medical  services  ($425  billion  in  1985) 
are  very  large,  with  40  percent  of  this 
amount  going  to  hospital  care  and  20 
percent  to  physicians'  services. 
Expenditures  on  nursing  home  care, 
drugs  and  medical  sundries,  and 
dentists'  services  each  accounted  for  6 
to  8  percent  of  all  health  and  medical 
services  expenditures  [3,  p.  54-1]. 

Data  on  health  care  establishments 
are  shown  in  Table  C-1.  Although  the 
number  of  health  service  establishments 
(313,000)  is  very  large.  85  percent  of 
these  are  offices  of  licensed 
practitioners.  No  other  three-digit  sector 
within  the  health  services  industry 
accounts  for  more  than  4  percent  of 
health  service  establishments. 

Total  heahh  services  employment  is 
very  large  (6.3  million),  with  hospitals 
accounting  for  almost  half  (i.e..  48 
percent)  of  this  workforce.  Because  of 
their  large  numbers,  practitioners' 
offices  are  next  in  percentage  of 
workforce  employed  (24  percent), 
followed  by  nursing  and  personal  care 
homes  (18  percent).  Mean  establishment 
sizes  range  from  six  or  fewer  employees 
in  practitioners'  ofTices  to  250  or  more 
employees  in  hospitals.  The  overall 
mean  size  of  establishments  in  this 
industry  is  20  employees,  with  more 
than  01  percent  of  these  establishments 
having  fewer  than  20  employees,  and 
approximately  22  percent  of  all  SIC  80 


employees  working  in  establishments  of 
tfiis  size.  SIC  80  facilities  with  more  than 
250  employees  employ  more  than  50 
percent  of  the  woiicforce  in  this  sector 
17:5]. 

The  health  and  medical  services 
industry  has  been  expanding  rapidly  for 
more  than  a  decade.  A  variety  of  factors 
have  caused  this  increase,  including  the 
expansion  of  the  elderly  population  and 
improved  treatment  for  many  illnesses. 
In  addition,  between  1985  and  1986,  the 
price  for  most  medical  services  rose 
between  6  and  9  percent  compared  with 
1.5  percent  increase  in  consumer  prices. 
The  implementation  of  Medicare's 
prospective  payment  system  is  also 
causing  major  changes  in  the  health  care 
industry  [3,  pp.  54-1, 2]. 

Hospital  care  costs  have  been  a  major 
target  of  cost-cutting  measures,  resulting 
in  a  decline  in  hospital  admissions,  a 
shortening  of  hospital  stays,  and 
substantial  industry  restructuring, 
including  increased  mergers  and 
acquisitions  by  large  chains,  vertical 
integration,  diversification  of  services 
offered,  expanded  professional  peer 
review,  and  more  businesslike 
operations.  Major  investor-owned 
nursing  home  diains  also  have 
experienced  rapid  expansion  and 
acquisition  (3,  pp.  54-1, 2]. 

Fot  SIC  80  as  a  whole,  the  growth  rate 
in  expenditures  averaged  12.6  percent 
per  year  from  1979  to  1984  and  more 
than  0  percent  for  the  next  3  years  [3,  p. 
54-1].  Employment  grew  by  31  percent 
between  1979  and  1988.  rising  by  2  to  5 
percent  in  each  year  [5].  The  growth 
picture  is  fairly  consistent  across  three- 
digit  industries,  although  expenditures 
on  "other  professional  services"  have 
shown  the  most  rapid  growth  of  any 
health  service  (16.3  percent  annually 
from  1979  to  1984).  Expansion  has  been 
especially  rapid  in  health  maintenance 
organizations  and  home  health  care, 
both  of  which  have  the  potential  for 
reducing  health  costs  and  substituting, 
to  some  degree,  for  hospital  care  |3,  pp. 
54-1  to  54-^). 

The  median  rate  of  return  on  assets  in 
health  services  (5.0  percent  in  1985)  is 
relatively  low  compared  with  that  in 
manufacturing  industries,  and  hospitals 
have  somewhat  lower  median  rates  of 


return  than  is  the  case  for  health 
services  as  a  whole.  Several  "Offices" 
industries,  on  the  other  hand,  have 
median  rates  of  return  higher  than  13 
percent  Medical  and  dental  laboratories 
have  median  rates  of  return  that  are 
above  the  median  for  two-digit 
manufacturing  industries  [6]. 

In  this  SIC  nine  out  of  ten  firms 
identified  by  the  survey  were  small 
firms  (fewer  than  20  production 
workers).  The  majority  of  small  firms 
employ  outside  contractors  for 
maintenance  work.  The  majority  of  large 
firms  use  dedicated  maintenance 
workers. 

Of  those  firms  reporting  chemical  or 
process  use,  over  half  report  using  one 
or  two  chemicals  in  one  or  two 
processes.  In  this  SIC  most  employee 
exposures  are  for  less  than  30  minutes  in 
length;  one-fourth  of  large  firms  report 
employee  exposures  of  from  4  to  8  hours 
in  duration.  Approximately  half  of  all 
small  firms  have  no  internal  exposure 
standards  and  approximately  half  report 
using  OSHA  PELs.  Over  00  percent  of 
large  firms  report  using  OSHA  PELs, 
wiUi  only  a  limited  number  reporting  use 
of  ACGIH  TLVs.  Large  firms  provided 
air  monitoring  data  for  slightly  over  one- 
tturd  of  all  processes  fouiid  in  their 
plants. 

The  survey  found  that  almost  50 
percent  of  all  processes  are  totally 
endosed  and  that  almost  none  are 
outdoors.  One-quarter  of  all  firms  report 
using  respirators,  with  large  firms 
having  somewhat  greater  respirator  use 
than  small  firms. 

Survey  respondent  identified  the 
presence  of  73  different  substances  in 
SIC  80.  Isopropyl  alcohol  was  estimated 
to  occur  the  most  frequently  at  a  total  of 
38.575  processes,  including 
administration  of  anesthesia,  laboratory 
procedures,  making  of  dental  appliances 
and  sterilization.  Aryl  and  inorganic 
compounds  of  mercury  were  estimated 
to  occur  in  a  total  of  25,197  processes, 
induding  preparation  of  dental 
amalgams  and  X-ray  film  processing. 

No  testimony  or  comments  submitted 
to  the  docket  pertained  to  the  health 
industry. 
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(1985) 
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Batabliitawnta* 

BiiplO#kML'' 

ToUll 

Peroent 

Total 

Product  ioii 

SIC 

OewrrtptiOM 

mmtm 

Urge^i  Smalts 

(1,000) 

Workers  (l.OOu) 

20 

29,043 

37.14 

62.66 

1,603 

1,116 

21 

TtBMCOO  imntlCTUKS 

216 

46.76 

53.24 

64 

46 

22 

TBXnLB  nU.  PRODUCTS 

U,023 

39.40 

60.60 

702 

607 

23 

APPMBL  PROOUCTS 

30,632 

13.33 

66.67 

1,121 

94S 

24 

Illilin  k  NOGD  PfODUCTS,  BCCHPT 

poMrniBB 

36,710 

19.73 

60.27 

697 

564 

242 

SMMILLS,   PLAHltG  KILLS 

6,390 

66.95 

31.05 

195 

172 

249 

mUMOUi,  VBWER  k  PLVMOOO 

13.f21 

17.67 

82.13 

268 

190 

244 

HQOO  COfnaNBRS 

2,701 

76.06 

21.92 

41 

35 

245 

mniDim  k  mobile  mqnbs 

I.6I8 

40.05 

59.95 

'    •   72 

56 

249 

MI9CBLLJIMB0US  NDOO  PaOBUCTS 

S»66« 

18.73 

61.27 

77 

64 

25 

fUMnUKMO  PIXTUIB8 

16,791 

27.16 

72.64 

494 

394 

26 

PKPBI  Mm  MXIBD  PfOXJCn 

6,750 

51.66 

46.14 

676 

512 

27 

PRUmiC,  POGLISHING  4  ALLIED 

IIDOSntlBS 

64,279 

1S.67 

64.13 

1,426 

769 

26 

CHEMICAL  AM)  ALUEO  PRODUCTS 

20,623 

32.59 

67.41 

1,044 

576 

261 

nooanuAL  incrgknic  chekicals 

3,624 

35.42 

64.56 

142 

72 

282 

PLASTICS  4  smxHerics 

1,666 

51.50 

46.50 

172 

114 

263 

OMUGS 

2,454 

17.62 

62.16     ' 

206 

95 

284 

SOAP,  aZANeSS,  4  CQ6MBTICS 

4,496 

24.59 

75.41 

148 

94 

285 

ttamS,  VABMISNES,  LMXPmS 

1,810 

36.54 

63.46 

64 

31 

266 

UBOnUAL  OKAMC  CHENKALS 

1,528 

34.66 

65.12 

160 

82 

267 

AOUOUOML  CHBOCALS 

1,843 

21.77 

76.23 

9S 

V 

269 

MISOBLLAMBUB  CHEMICAL  PNODUCTS 

3,930 

29.64 

70.36 

94 

54 

29 

• 

mxMniies 

3,134 

28.40 

71.60 

179 

109 

291 

PnULEDH  KPI NI N6 

1,132 

13.19 

66.62 

141 

62 

295 

PNVINB  4  ROOPINB  NMBOALS 

1,222 

21.61 

7».19 

26 

at 

299 

HiaCELLAMOOR  PRTRnLBDH  4  GOAL 

VKxacss 

19tf 

27.44 

72.56 

. 

— 

30 

■DBBBR  4  PLASTICS  POODUCIS 

16,002 

36.85 

61.15 

766 

607 

307 

NZaCBLLAMOOB  PLASTIC  PEOaCTS 

14,636 

39.62 

60.38 

550 

435 

*  Dun  and  Bcadstreet 

^  20  or  sore  ««»layMs 

^  Pewnc  than  20  eMployvtiu 

<*  Latetat,  U.8.  DaparUMnt  of  Labor  (OatabaMi 


SIC    Description 


Bstablishnents^ 
Total  Percent 

Nuiiaer    Largely  Snalic 


31  LBATHBt  AM)  LEATHER  PRODUCTS 
311  LBATHHl  TAWIIN5  4  PltOSHINS 

32  STONE,  CLAY,  GLASS,  4  CGNCRETE 
PR0OUC7ES 

33  raiNARY  METAL  IM)USTRIBS 

34  PABRICKTBD  lETAL  PRODUCTS 

35  NMCHINERSr,  SCEPT  ELBCnUCAL 

36  ELECTRICAL  4  ELECTRONIC 
HACHINHOr,  BQOIPIBir  4  SUPPLIES 

37  TRANSPGREATION  EQUIPMENT 

38  IN9IR0IBIIS 

39  MISCEUJMBOUS  HANUPACTURINS 
IWaSTRIES 

40  RAILROAD  TRANSPORTATION 
45   TRANSPGRTATION  BY  AIR 
47   TRANSPORTATION  SERVICES 

49   EI£CTRICAL  GAS,  4  SANITARIf  • 

SERVICES 
5093  SCRAP  4  WASTE  MATERIALS 
5153  GRAIN 

5161  CHEMICALS  4  ALLIED  PRODUCTS 
5191  FARM  SUPPLIES 
5198  PAINTS,  VARNISHES,  4  SUPPLIES 
55   AUTO  DEALERS  4  SBtVICB  STATIONS 

72  PERSONAL  SQtVICES 

73  BUSINESS  SSIVICES 

75   AUTO  REPAIR,  SBIVICES,  4  GARAGES 
7641  REUPHOLSTERY  4  FURNITURE  REPAIR 
7692  fCLDINS  REPAIR 
80   HEALTH  SERVICES 


3,940 

29.85 

70.15 

480 

35.42 

64.58 

21,054 

26.26 

73.74 

10,101 

44.75 

55.25 

46,322 

32.96 

67.04 

77,748 

22.90 

77.10 

28,478 

37.64 

62.36 

16,132 

31.58 

68.42 

16,814 

29.42 

70.58 

32,212 

15.82 

84.18 

2,645 

27.30 

72.70 

11,832 

19.46 

80.54 

35,626 

7.56 

92.44 

21,115 

25.71 

74.29 

7,556 

12.61 

87.39 

7,523 

5.84 

94.16 

13,045 

8.51 

91.49 

20,392 

4.55 

95.45 

4,033 

6.89 

93.11 

189,214 

9.77 

90.23 

161,004 

3.13 

96.87 

382,626 

9.46 

90.54 

149,260 

2.64 

97.36 

10,655 

0.92 

99.08 

9,413 

2.21 

97.79 

313,076 

8.71 

91.29 

Enpluyiueiit^ 
Total   Product  toil 
(1,000)  Workers  (1,000) 


165 
IS 

137 
12 

566 

606 
1,465 
2,174 

451 

612 

1,084 

1,307 

2,197 

1,980 

720 

1,300 

1^257 

391 

367 
359 
522 
276 

264 

915 
92 

,  729 

151 


1,890 

1,686 

1,056 

- 

4,457 

3,863 

731 

614 

6,299    5,607 


Source:  U.  S.  Department  of  Labor  Occupational  Safety  and  Health  Admxnisi cation.  Office  wt 
Regulatory  Analysis.  _ 

«*  Dun  and  Bradstreet 

^  Labstat,  U.S.  DeparlMieiil  of  Labor  (Databa;>e) 

c  20  or  more  employees 

d  Fewer  than  20  employees 
■UMO  COM  «i»-a»-c 
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1.  fcMCMltv  OfAos  •!  dM  Prwlifant  Offloa 
ol  MmmmbmM  uid  BiMit^  Standwd 
bidMMd  Oaasiflcation  MmumL 
WMlilnstan.  D.C:  Cov«niin«nl  Printinc 
Offloa.  1S7X 

1.  UA  OapartaMnI  of  CoausMca.  Buraau  of 
th«  C— w.  laSS  AhimmJ  Sitrvvy  of 


U& 


wmMi«iob.  ac  nm. 

a.  U  A  OapartoMnl  of  ( 
bilHiMtfaMMl  Trai*  A^ilalakaban.  1 
bKhMtHai  Oarioak  Wiiliii|lia  OC: 

GovaraoMnl  PHaiing  OfBoa.  lamiary  1M7. 

4.  UA  0«»irtw Ml  al  rw w»i. 
InlafiMlional  Trada  AdmlniatraUon.  ISSS  KiA. 
IndiMiHal  Oull.tok.  Wailtln({ton.  D.C: 
Govammani  Pilnting  Ofri>:e.  January  ItSS. 

8.  U  &  Oepitrtnn«nl  of  Labor.  Burauu  of 
Labor  Sutialica.  LABSTA  T  daU  baaa.  1987. 
(UopubliAhed  DaU  ) 

%.  Dun  and  Brsdadaal  Inc.  liiJiia>a  NanM 
and  Kay  Bualnraa  RaMaa  1SS7.  (OatakaOT) 

7.  U.S.  Oupartmanl  af  Gonmaroa.  Baraau  of 
Iha  Canaua.  Cuunly  Buaioaaa  PattanM  19S4 
and  isas.  Wrfthingtoa.  0.C:  ISSa  (DaUbaaa) 

a  TalapiMNia  coiniiwMlo1>oii  wiSi  DMald 
W.  Buna  and  Barbara  Wiac  US.  Dapaifawl 
of  Coaunaroa.  Oflloa  ai  Poiaal  Pwdweta  and 
DoiaaWc  Conatnictkm.  |anuary  IS.  ISSS. 

a  UA  Dapartnanl  of  Coamiarca.  Buraaa  of 
Iha  Canaua.  ISSS  and  ISSS  AwmmI  Sorvay  of 
Sarvloa  ladualriaa:  IndMtry  SUtlaMca. 
Waahington.  D.C  1S87.  (DaUbaaa) 

la  Dun  and  Bradalraat.  bic  Dun'a  Markal 
kienllflara.  1flS7.  (Databaaa) 

n.  Talapbona  convaraatkm  with  Chariaa 
BniL  \iJ&.  Dapartmant  af  Cominaroa. 
Dacanbar  n.  issa 

12.  Wall  Straat  |ouroal.  Dacambar  27.  ISSa 
P.C12. 

12.  Valaa  Una.  btc  induatry  Survaya. 
Auguat  Sw  issa  p.  1077. 

IX  Vahia  Lina.  Inc.  bidualry  Survaya. 
At«ual  IZ  issa  p.  12Z1. 

14.  Talapbowa  ooavacaatkm  with  DavM 
Larabaa.  U.S.  Dapartnaat  of  Comiaica. 
Dacanbar  23.  issa 

15.  Wall  Straal  |oumal.  Dacmnbar  :<n.  IflSa 
P.C14. 

ia  Taiephona  convaraatton  with  David 
Chmart.  US.  Oapaxtaianl  of  Conuaaica. 
Dacembar  23.  ISJM. 

17.  Mtimm  Um;  hw.  hdaalry  8«rv«ya>  My 
la  issa  p.  i3«a 

ia  Wall  9h«a«  iMimdL  Oacaabar  2y.  MSa 
p.  A2. 

ia  Valua  Una.  btc  btduatry  Survaya. 
At«ual  Ml  issa  p.  1337. 

3a  VaKia  Una.  lac.  Induatry  Survaya, 

Auguat  a  Msa  p.  107a 

21.  VahM  Una.  hic  biduatry  Survaya.  |uly 

iaissap.soa 

22.  UtlUtiaa  Induatry  aamlnga  growth  by 
company  protactkm.  1SS7.  Financial  Worid. 
(anuary  7, 1S87. 

23.  Sobotka  and  Co..  Inc  Bagalalory 
Impact  Analytia  tor  Tachnical  SlanJarda  (or 
Undarground  Storaga  Tanka.  Waahii^ton. 
D.C  1SS7. 

D.  EmpJoyee  ExptMuna  and  Benefitt 

Employee  expoouraa  to  th«  •ubaianoes 
included  in  the  aoope  of  this  nilemakinf 
are  aaaoctated  with  a  wride  var1«ty  of 


acute  and  chronic  ooadMoBS  and 
iUnaaaas.  Tboae  inchide  aenaory 
IrrllaHoa.  narcoeia.  orgaa  •yateoi 
dyswnctionn,  chi utile  respuatui]) 
dieeaae.  neurological  impairment, 
allergic  aensltixalian.  ami  cancer.  Since 
OSHA't  adoption  of  existii^  Pedersl 
and  conaenaus  standard  Hmiti  in  1871. 
toxicologic  evidence  has  become 
available  thai  tkamt  tkmt  adverse  health 
effects  caa  eccor  as  a  coaaaqaance  of 
sxposfa  la  maa^  ai  the  substances 
hated  in  OSHA't  Z  tables,  and  that  such 
iwei  tb  efrecta  occv^  ei^aa  waen 
expoauras  are  maintained  at  the  current 
Z-tabie  limits,  bi  addition,  many 
sobataaoes  that  have  come  into 
wridespread  aae  or  been  introduced 
since  VBBI  haws  baaa  shoawa  lo  be 
potentially  hasardoas  ia  the  iworkplace 
environmenL  08HA  thua  believes  that 
redadng  workar  expoauras  ta  such 
substances  by  lowering  existing 
expaeure  limits  or  by  adding  liinits  for 
previous^  unregulated  substaoces  will 
result  in  a  significantly  reduced  risk  of 
illness  to  workers. 

This  chapter  describes  both  the 
methsdalegy  used  lo  ideatify  workers 
potatitiaUy  expaaed  to  Iba  hazardous 
substancas  indaded  In  this  rahnaking 
and  the  cxpeclad  benefits  to  lik>se 
worker*  resulting  from  lowering 
psrnissible  expoaare  levels.  An 
important  exiatiag  data  baae  for 
identifying  employees  potentially 
expoeed  to  hazardous  substances  was 
OSHA*s  faitegrated  Management 
Information  System  (IMIS).  The  IMIS 
data  were  used  (a  project  expected 
benefits  resulting  from  loweiiwg 
permiaaibie  expoaare  levels  of  the 
substances  beiag  regulated. 

The  Ih#S  data  base,  however,  was 
incooiplete.  and  its  informatioa  on  soiae 
hasaidous  cbeMicals  may  be  out  of  date. 
For  example.  IMIS  contained  research 
informarion  on  about  160  substances 
asMMM  the  approxintately  430 
substances  covered  by  the  final  rule. 
While  Ike  1MB  data  base  eeaCaiaa  the 
results  for  over  lOfXOOO  samples  of 
substances  currently  regulated  by 
OSHA  .  no  plant-specific  information 
was  available  for  about  2Cn  of  the 
substances  included  in  this  rulemaking 
but  currently  not  being  regulated  by 
OSHA.  To  both  correct  this  data  gap 
and  obtain  additional  information  on 
employee  exposures,  a  nationwide 
survey  was  begun  in  )anuary  1968. 
which  was  designed  to  collect  worker 
exposure  data  from  about  5.700 
establishments  nationwide  ia  industries 
that  are  believed  to  be  affected  by  this 
rulemaking.  The  survey  results  include 
industry-sector-specific  data  on  the 
extent  of  employee  exposures  to 
hazardous  materials  and.  unlike  the 


IMIS  data,  provide  specific  Informatioa 
an  the  industrial  procesees  in  which 
these  subetances  are  used.  While  the 
sample  survey  confirmed  potential 
exposures  for  many  of  the  160  chemicals 
in  the  IMIS  data  base.  It  identified 
potential  exposure  problems  for  about 
62  additional  substances  sub^t  to  this 
rulemaking.  Thus,  the  benefit  estimates 
in  this  section  are  based  upon  employee 
exposures  to  Z12  of  the  428  substances 
being  regulated. 

To  assess  the  benefits  of  revising 
OSHA't  Z  tables.  OSKA  relied  on  both 
dM  survey  and  IMIS  daU.  The  IMIS  date 
wsre  combined  with  raw  survey  data  to 
estimate  the  extent  to  which  employees 
are  currently  exposed  to  substances 
included  in  this  rulemaking.  PTom  this 
analysis.  OSHA  estlBMrted  the  redaction 
in  fflaess  caaes  sad  disease-aelated 
Cstalkies  assadalsd  Witb  rsdudag 
exposure  limits  for  tfiesc  substances. 

Dsscrfption  of  Data  Sources  Used 

To  assess  the  quaatitativa  benefits 
associated  with  this  rulemaking  the 
foRowing  data  were  used: 

•  The  exposure  limits  for  substances 
included  in  the  rulemaking; 

•  Employee  exposure  data  for  these 
substances; 

•  Empfoyment  data  by  foar-disil  SIC 
code  for  the  base  year  1968; 

•  Annual  illness  and  lost  workday 
rates  for  the  base  year  1985:  aad 

•  Health  effects  information  on  the 
substances  included  in  the  rulemaking. 

Employee  expoeure  data  (or  about  M0 
substances  were  obtaiaetl  frosA  OSHA's 
Integrated  MaoageoMnt  Inforsiation 
System  (IMIS).  llis  data  baae  contains 
exposure  measuremenrs  obtained  by 
OSHA  compKance  officers  during  the 
eenduct  of  thousands  of  heahb 
inspections.  For  each  facihty  inspected, 
the  IMIS  file  includes  tofonnatiaa  an  the 
number  of  employees  at  the  facility, 
results  of  employee  air  monitoring  for 
spedfk  substances,  and  the  number  ai 
employees  poteatially  exposed  to  each 
substance  monitored.  To  perform  the 
benefits  assessment,  a  sunuaary  IMIS 
file  was  created  that  contained  the 
folknving  information: 

•  A  list  of  substances  for  wrhich 
personal  8-hour  TWA  samples  were 
taken,  by  four-digit  SIC  and  fiacilify 
inspected: 

•  The  awmber  of  workers  potentially 
exposed  to  each  substance  monitored, 
by  four-digit  SIC  and  facility: 

•  The  number  of  employees  at  each 
facility  inspected; 

•  The  total  number  of  personal  8-hour 
TWA  samples  obtained  for  each 
substance,  by  four-digit  SiC  and  facility: 
and 


•  The  number  of  samples  taken  at 
each  facility  that  showed  concentrations 
exceeding  OSHA's  limits. 

Only  those  substances  for  which 
OSHA  is  reducing  sn  existing  6-hour 
TWA  limit  or  add^  a  new  8-honr  TWA 
limit  were  included  in  the  analjrsis.  A 
total  of  approximately  S7J00  personal 
air  sample  results  for  about  160 
substances  were  appropriate  for  use  in 
this  analysis.  This  snslysis  does  not 
sstimate  the  benefits  associated  with 
reducing  current  ceiling  limits  or  adding 
new  short-term  exposure  limits  (STCLs). 
either  because  the  data  obtained  from 
the  IMIS  did  not  biclude  infomation  on 
sample  duration  for  ceiling  or  peak 
measurements,  or  becauae  OSHA  was 
not  able  to  relate  the  IMIS  data  on 
ceiling  or  peak  measuresnents  to  the 
final  shOTt-term  ot  ceiling  limits. 

In  addition  to  relying  on  the  IMIS 
exposure  data,  OSHA  completed  a 
ma|ar  telephone  interview  survey  of 
about  SJOO  workplaces  that  are 
potentially  affected  by  the  revision  of 
OSHA's  Z  tables.  Data  from  this  survey 
provide  information  on  substances  that 
are  used  in  a  variety  of  indiutrial 
processes  st  the  fadlities  survejred,  on 
the  ntmiber  of  workers  involved  in  those 
processes,  and  on  whether  personal 
exposure  measurements  taken  at  the 
processes  exceeded  OSHA.  ACGIH,  or 
NIOSH  limits. 

Employment  data  by  four-digit  SIC 
code  were  obtained  firam  three  data 
sources.  For  eadi  fourdigit  SIC 
represented  in  the  IMIS  file.  OSHA  first 
relied  oa  1965  data  from  the  BLS 
LABSTAT  data  base  [1].  Where  data 
were  unavailable  from  this  source  at  the 
four^iigit  SIC  level.  OSHA  relied  on  Dun 
8  Bradstreet's  Market  Identifiers  file  for 
1965  [2].  Data  from  1985  County 
Business  Patterns  (3)  were  used  to 
obtain  employment  data  for  four-digit 
SIC  groups  not  represented  in  either  the 
LABSTAT  or  the  Dun  &  Bradstreet  file. 

Data  on  illness  and  lost  workday  rates 
were  obtained  from  the  1985  LABSTAT 
file  for  all  industries  (at  the  three-  and 
four-digit  level)  represented  in  the  IMIS 
file.  These  data  included  rates  per  100 
employees  for  total  illness  cases,  lost- 
workday  illness  cases,  and  total  number 
of  lost  workdays. 

Estimates  of  the  Number  of  Potentially 
Exposed  Employees 

Estimates  of  the  number  of  employees 
potentially  exposed  to  the  substances 
included  in  this  analysis  were  derived 
from  the  IMIS  data.  OSHA's  survey 
data,  and  employment  data  bases.  To 
conduct  the  analysis.  OSHA  used  the 
IMIS  and  survey  data  separately  to 
derive  independent  estimates  of  the 
number  of  workers  potentially  exposed 


and  the  number  of  workers  exposed 
above  the  limits  for  eadi  substance.  The 
estimates  derived  from  these  two  data 
sources  wers  then  combined  to  yield  an 
overall  assessment  of  the  extent  of 
employee  exposure,  by  four  digit  SIC,  to 
substances  induded  in  diis  mlemaking. 
The  following  sections  described  how 
each  of  die  data  bases  was  used  to 
develop  estimates  of  employee 
exposures,  and  how  these  estimates 
were  then  combined. 

Estimatea  Derived  From  OSHA '« IMIS 
Data  Base.  Far  each  fsdltty  inspected, 
the  IMIS  contained  information  on  the 
nuonber  of  employees  at  the  facility  and 
the  niunber  of  employees  observed  to  be 
potentially  exposed  to  each  substance 
for  which  personal  air  samples  were 
collected.  For  each  substance  sampled 
widiin  an  industry  (at  die  four-digit 
level),  the  estimated  number  of 
employees  potentially  exposed  to  that 
substance  in  the  industry  was 
determined  by  the  following  formula: 


f       ♦ 


where 

P(= number  of  employees  observed  to  be 
potentially  exposed  to  the  substance  at  a 
facility; 

Ef  =  total  number  of  employees  at  the 
fadbty; 

W = number  of  production  workers  in  the 
industry  in  1885;  and 

P= estimated  number  of  employees 
potentially  exposed  to  the  aubttance  in  the 
industry. 

The  estimated  number  of  workers  currently 
exposed  above  the  limits  for  each  substance 
was  calculated  using  the  following  formula: 


L 


Z'f 


p  -   z 


where 

S(=:  number  of  samplea  that  exceeded  the 
limit  for  the  substance  at  all  facilities  in  an 
industry  sector 

Tf=  total  number  of  personal  samplea  taken 
for  the  substance  at  all  facilities  in  ibe 
industry  sector; 

P= estimated  number  of  employeea 
potentially  exposed  to  the  subitance  in  the 
industry  sectoc  and 


ZscsbsMted  number  of  workers  ia  the 
industry  sector  cumntly  expoaad  above  tite 
limita  for  the  substance. 

Estimates  Derived  From  OSHA 's  Survey 
Data.  Facilities  participating  in  OSHA'a 
telephone  survey  provided  the  toUowing 
information  ttat  was  useful  for  estimating  the 
extent  of  employee  expoaures  to  chemical 
sulMtanoes: 

•  The  hdhty's  foordigit  SK  code 

•  The  total  auaiber  of  production 
eaployees  st  dw  CaciUty: 

•  The  number  of  employees  involved  in 
each  proceaa  aaed  at  die  faciiity: 

•  The  subataacea  aaed  or  preaent  in  each 
process; 

•  The  exposure  bmits  Bsed  as  internal 
targets  or  goals  at  the  fadbty  (Lc  OSHA's 
current  bmits.  AOGIH  Umits.  FOOSH  baits, 
or  "O&ttT  limits  such  aa  thoae  from  material 
safety  data  sheets  or  insurance  carriers);  and 

•  Whether  employee  exposures  exceeded 
the  taigetad  limits  for  each  piocaaa/cfaearical 
combination  present  at  the  fadUty. 

To  estimate  the  noadier  of  employeea 
potentially  expoaad  to  a  given  awbatanre  in  a 
four-digit  SIC  industry  poup,  OSHA  assuoied 
that  all  employees  who  are  involved  with 
processes  in  which  the  substance  is  nsed  or 
present  are  potenttally  exposed.  Thus,  the 
formula  for  estimating  the  number  of 
employees  who  are  potentially  expoaed  to  a 
substance  in  a  given  industry  sector  is 


H 


where 

Xc=  number  of  employees  at  tbe  fadUty 
who  are  involved  in  processes  using  a  given 
substance; 

T,= total  production  worUorce  al  the 
facility; 

W= the  number  of  production  workers  in 
the  induatry  sector  in  1985:  and 

P= estimated  number  of  employees 
potentially  exposed  to  the  substance  in  the 
industry  sector. 

To  estimate  the  ntunber  of  employees 
civrently  exposed  above  the  final  limits. 
OSHA  relied  on  survey  responses  that 
indicated  whether  exposure 
measitfonents  associated  with  a  process 
exceeded  the  facility's  internal  exposure 
limits.  OSHA  interpreted  the  survey 
responses  as  follows. 

•  OSHA  assumed  that  none  of  die 
potentially  exposed  employees  are 
currently  exposed  above  the  limit  for 
any  sulMtance  associated  with  s  process 
if 

(1)  The  revised  limit  is  an  ACGIH  TLV 
and  respondenU  indicated  that 
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•xpotur*  iiMatur«m«nls  did  not  axceMl 
AOCIll  NIOSti.  or  soine  "other"  set  of 
limits,  or 

(2)  Th«  rvviacd  limit  is  ■  N10SI1  REL 
•fid  respondents  indicated  that 
exposure  measurements  did  not  exceed 
NIOS»l  limits. 

•  OSIM  assumed  that  all  of  the 
potentially  exposed  employees  are 
currently  exposed  above  the  limits  for 
•11  substances  associated  with  •  process 
If 

(1)  TIm  revised  limit  is  an  ACCIH  TLV 
•aid  rsspondents  indicated  that 
exposure  messuremenls  did  exceed 
OSHA.  ACCDL  or  some  "other"  set  of 
limits,  or 

(2)  The  revised  limit  is  s  NIOSII  REL 
and  respondents  indicated  that 
exposure  measurements  did  exceed 
OStlA.  ACCUL  NIOSH.  or  some  "other- 
set  of  limits. 

The  number  of  overexposed  workers 
were  then  summed  for  each  substance 
scroas  all  facilities  that  responded  to  the 
survey  in  the  four-digit  SIC  industry 


group.  In  Instances  where  the  survey 
data  yielded  no  Information  on  whether 
employees  are  or  are  not  exposed  above 
the  final  rule  limit  for  a  substance,  and 
no  exposure  data  were  available  from 
IMIS  on  that  substance,  the  number  of 
workers  exposed  shove  the  final  rule 
limit  for  that  substance  is  unknown  (this 
is  indicated  in  Supplement  2  by  a  blank 
space).  Since  it  is  likely  that  in  some  of 
these  cases  there  sre  employees 
exposed  above  the  rinai  rule  limits. 
OSttA  believes  that  it  has  not 
necessarily  accounted  for  all  employees 
who  are  expoaed  above  the  final  rule 
limits  for  the  212  substances  included  in 
this  analysis.  Thus.  OSMA  believes  that 
the  number  of  overexposed  employees 
may  be  untierstated. 

Since  the  publication  of  the  PRIA. 
OSILA  has  identified  the  chemical 
composition  of  several  generic  and 
trade-name  substances  noted  ss  being  in 
use  by  survey  respondents.  The 
estimates  of  potential  benefits  presented 
in  this  final  RIA  include  employees 


exposures  to  substances  contained  in 
these  generic  snd  trsde-name  products. 

Approach  for  Combining  Estimatea 
Derived  from  the  IMIS  Data  and  Survey 
Data.  To  obtain  an  overall  estimate  of 
the  extent  of  employee  exposures  to 
substances  used  in  each  four-digit  SIC 
industry  group.  OSHA  combined  the 
estimates  derived  separately  from  the 
IMIS  and  survey  daU.  Table  D-1 
illustrates  how  these  estimates  were 
combined  to  yield  an  overall  estimate  of 
the  extent  of  employe  exposures  in  SIC 
2851.  Where  estimates  for  a  given 
substance  could  be  derived  from  one 
data  set  but  not  the  other,  the  combined 
assessment  uses  the  available  estimates 
without  adjustment  Where  etitimdtes 
could  be  derived  from  both  data  hpIs  for 
the  same  substance,  the  combined 
assessment  is  based  on  the  average  of 
the  available  estimates;  this  approach 
has  the  effect  of  giving  equal  weight  to 
estimates  derived  from  either  the  IMIS 
or  survey  data. 


TAI«  1^1.    Malysfs  Of  baployM  exposures  in  SIC  28Sl  terived  Fraai  inis  iMta,  Harvey 
0«U.  uti  totH  ims  and  Survey  Oau  Confined 
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0 
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0 
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0 
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0 

1.286 
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0 
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0 
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0 
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0 
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0 

COMLT  AS  CO 

4.604 

0 
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0 
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0 
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0 
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4.434 

0 
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0 
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0 
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U 
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0 
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Q 
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0 

' 
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0 
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0 
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0 
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4l.i4tl 
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0 

4.6/8 

0 
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6.54/ 

727 
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28,858 

29.508 

l4./'#/ 

HEXQM 
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319 

/.IJI 

ill 

ISOKITYL  ALCOHOL 

10.996 

0 

I0.^»9l> 

0 
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0 
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u 
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0 
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ti 
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l# 
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•; 
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•1 
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II 
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•i 
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0 
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l» 
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.• 
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0 
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0 
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2t.Sf0 

0 
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0 
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•.Ml 

I9i 
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24.911 
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ivmm 

I.SM 

0 

31.010 

I3,M7 
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0.903 

TAU  dOMOKSriraM) 

S.fl2 

§ 

S.912 

0 

TW  MITM.  M0  QllOf 

i.m 

1.200 

0 

TlTMIllfl  oiaiof 

{.•M 

29.Si0 

29.S00 

10.114 

14.710 

TOUM 

I.SM 

117 

2S.MS 

0 

10.701 

94 

T0LUUI^,4-0I  ISOCYMMTf 

17.131 

§ 

17.730 

0 

nmuiTL  MOSAMTf 

2«« 

244 

0 

TilCNUMOfTNTLilK 

3.M9 

3.095 

0 

liUTHYUWM 

Ml 

244 

0 

fmicuiTic  Mtmwio€ 

l.«2i 

•  13 

20.002 

\  0 

14.054 

407 

TRIMITHTL  KlUftf 

•.on 

0.099 

0 

VIMYL  ACCfATE 

13.302 

30.299 

0 

21.000 

0 

WgP  NAfHTNA 

2S.f09 
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0 

uooo  ousr 

it.ft/9 

I3.0N 

00.079 

/3.9% 

nam  (o.n.p-isoMiS) 
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0 

20.092 

0 
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57.041 

0 

57.041 

0 
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Estimates  of  both  the  number  of 
employees  potentially  exposed  and  the 
number  exposed  above  the  limits  are 
presented,  by  substance  and  four-digit 
SIC  code,  in  Supplement  2.  This 
supplement  also  identifies,  by  four-digit 
SIC  code,  substances  that  are  judged  to 
present  potential  exposure  problems  but 
for  which  no  IMIS  or  survey  data  were 
available. 

Aggregate  estimates  of  the  number  of 
employees  potentially  exposed  or 


exposed  above  the  final  limits  to  any 
substance  considered  in  the  analysis  are 
presented  by  two-digit  SIC  code  in 
Table  D-2.  Because  an  employee  may  be 
exposed  to  more  than  one  substance  in 
a  given  industry,  aggregate  estimates  of 
the  size  of  the  exposed  population  are 
presented  as  minimum  and  maximum 
estimates.  Maximum  estimates  of  the 
size  of  the  exposed  population  assume 
that  no  employee  is  exposed  to  more 
than  one  substance:  minimum  estimates 


assume  the  greatest  possible  extent  of 
multiple-chemical  exposure.  For 
example,  if  200  employees  are  estimated 
to  be  exposed  to  acetone  and  300 
employees  are  estimated  to  be  exposed 
to  toluene  in  a  given  industry,  a 
minimum  of  300  employees  is  estimated 
to  be  exposed  to  both  substances  in  the 
industry,  and  maximum  of  500 
employees  is  estimated  to  be  exposed  to 
either  substance  in  the  industry. 
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Employ***  axptMcd  abov*  the  Anal 
limit*  ar*  considered  to  b*  ~al  risk"  of 
advan*  health  effects.  It  should  b« 
noted  that  this  presentation  shows  risk 
reductkM  in  employee-equivalent  terms; 
while  all  (100  percent)  of  the  workers 
currently  exposed  above  the  new  limit* 
would  benefit  from  reduced  risk,  the 
new  kiwer  limits  would  not  eliminate  all 
chemical  exposure  risk.  An  estimated 
five.  ten.  or  twenty  percent  residual  risk 
equivalent  would  remain  at  the  new 
lower  limits.  Although  not  quantified,  all 
employee*  currently  expoeed  to 
hazardous  substances  at  or  below  the 
recommended  new  levels  would 
experience  this  residual  risk.  To  obtain 
an  approximation  of  risk  reduction  at 
the  revised  exposure  levels.  OSIIA 
estimated  that  9S.  0a  or  80  percent  of 
the  worker*  currently  expoeed  above 
the  limits  (i.e..  the  midpoint  between  the 
minimum  and  maximum  estimates)  will 
benefits  from  reduced  risk  after  their 
exposures  are  lowered  to  or  below  the 
final  limits.  The  results  of  this  analysis 
are  also  presented  by  two-digit  SIC 
codaa  in  Table  D-2. 

The  American  Iron  and  Steel  Institute 
(AJ81)  (Ex.  72|  objected  to  the  approach 
used  by  OSHA  to  obtain  the  combined 
assessment.  The  AISI  illustrated  this 
point  with  the  following  example: 

|T|he  approech  used  by  06HA  in  oblaining 
jenpoeure  Mllinal*«|        is  not  logical.  If 
•xpo«uf««  lo  ■  •utMlanca  ara  indicalad  In 
twill  lite  IMIS  and  aurvey  results,  the  two 
numtier*  art  averegsd.  If  only  one  set  reports 
•xpoaura*.  then  that  ael  Is  ased 
iadepeodenlly.  Under  Uiia  approach,  liw 
coibiwsd  aassssawni  for  tteeiworkars 
expoeed  above  the  pcopoeed  standard  for 
lltanluai  diaaide  is  iislad  as  M.S10  (the  figure 
derived  §•■  08HA  i  IMIS  data  alone| 
because  ao  data  «raa  identified  in  this 
catatory  in  OSliA's  telephone  aurvey.  It  is 
not  clear  why  the  survey  does  aol  fspaif  data 
on  titanium  dionide  because  aoeafitat  to 
06I<A  the  chemicab  in  the  aarvey  were 
"selected  on  lh«  t>asia  of  .  .  .  known 
exposure  probtcms.  ..."  If  the  survey  had 
determiMNd  there  were  lero  workers 
overexpoeed.  then  tha  combined  assaiaaMal 
would  heve  been  reduced  to  27  Jl^-lkal  Is. 
»«J10  divided  by  2  (Ex.  72.  p.  11|. 

OSHA  believes  that  it  has  designed 
an  approach  that  makes  optimum  us*  of 
all  of  the  exposure  data  available  to  the 
Agency.  By  using  the  averaging  method 
described  above,  neither  the  survey  data 
nor  the  IMIS  data  are  given  greater 
weight.  OStlA  realizes,  as  AISI  points 
out  that  the  **timate  of  the  number  of 


trnploycM  axpoaad  to  a  ihw>  chamkal 
in  a  given  industry  sector  is  sensitive 
bacauae  OSHA's  methodology  uses  an 
averaging  approach.  However.  OSHA 
believes  that  the  alternative,  i.e.. 
reliance  on  one  data  a*t  ■*  oppoaed  lo 
the  other,  is  more  disadvantageous 
because  s  vast  amount  of  exposure 
information  would  have  been  ignored  in 
the  analysis.  In  addition.  OSHA  believM 
that  making  full  use  of  both  the  IMIS 
and  survey  data  minimizas  any  biases 
that  may  be  inherent  in  the  Information 
contained  in  either  data  set  alone. 
Furthermore.  OSHA  believe*  that  by 
determining  maximum  and  minimum 
eatimate*  of  number*  of  expoeed 
employee*,  uncertaintie*  in  the  analysis 
•re  appropriately  recognized. 

Some  commentcr*  \Ex».  }-80a  ft-10. 
8-31.  and  5-32:  Tr.  4-2S7|  provided 
alternative  estimates  of  the  number  of 
employees  exposed  and  overexposed  to 
•pacific  chamicals  in  specific  industries. 
For  example.  Dr.  Boyd  of  the  Styrene 
Information  Research  Council  (SIRC) 
reports  that,  in  the  reinforced  plastics 
industry  segment.  3a000  workers  are 
potentially  expoeed  to  styrene  |Ex.  8-32. 

C.l|.  a  figiire  smaller  than  that  estimated 
y  OSHA.  Eric  Frumia  Director  of 
Occupational  Safety  and  Health  for  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  (ACTWU).  reports  that 
OSHA's  estimates  severely  understate 
the  number  of  workers  potentially 
expoeed  to  perchloroethylene  in  the  dry 
cleaning  industry  (Ex.  8-31.  pp.  21-23). 
OSHA  evsluated  eacJi  of  these 
oommenter's  estimates  lo  determine 
whether  OSHA's  aggregate  benefits 
eatimate*  of  expoeed  workers  needed  to 
be  revised  to  reflect  thi*  new  record 
evidence.  Because  OSHA  received 
comparatively  few  data  on  the  number 
of  employees  exposed,  when  compared 
with  the  number  of  industry  sectors  and 
•ubatance*  covered  in  this  analysis. 
OSHA  has  determined  that 
incorporsling  the  estimates  provided  by 
commenters  would  not  subatantially 
alter  OSHA's  aggregate  estimate  of  the 
benefits  associated  with  revising  the  air 
contaminant  limits. 

Estimate*  of  the  Reduction  in  Illness 
Cases  and  Lost  Workdays 

The  ELS  LABSTAT  data  base 
contains  illness  and  loal-workday  rate* 
by  SIC  code.  These  rates  are  expressed 
as  the  annual  number  of  illness  cases  or 
number  of  lost  workdays  per  100  full- 


time-equivalent  employees.  Reducing 
employee  exposures  to  hazardous 
substances  to  a  level  below  that 
associated  with  adverse  health  effects 
will  result  in  a  decrease  in  the  number 
of  illness  case*  and  loat  workday*. 

To  a**e**  the  impact  on  illne**  and 
loat-workday  rate*  of  reducing  employee 
exposures,  OSHA  first  examined  the 
relationship  between  the  percentage  of 
workers  estimated  to  be  exposed  above 
the  final  exposure  limits  for  the  100 
substances  represented  in  the  IMIS  data 
base  and  current  illness  and  lost- 
workday  rates.  This  analyst*  wa* 
conducted  at  the  three-digit  SIC  code 
level  because  of  the  lack  of  illness-rale 
data  for  some  of  the  four-digit  SIC  code 
groups.  The  results  of  this  analysis  are 
presented  graphically  in  Figure  D-1. 
Among  three-digit  industries  for  which 
OSHA  has  found  that  no  employees  are 
currently  exposed  above  the  final  limits, 
total  illness  case  rates  reported  by  the 
BLS  for  the  same  industry  group  are 
usually  less  than  0.2  cases  per  100 
employees  per  year,  and  frequently  are 
reported  lo  be  zero.  In  contrast  where 
OSHA  has  found  thai  an  induatry  group 
has  more  than  10  percent  of  its 
workforce  exposed  above  the  final 
limits,  total  illness  case  rates  above  0.2 
case  per  100  employees  are  frequently 
reported.  In  few  instances  does  an 
industry  group  having  10  percent  or 
more  of  its  workforce  exposed  above  the 
final  limits  report  a  total  illness  case 
rale  of  zero.  Among  three-digit  SIC  code 
Industry  groups  for  which  OSHA  has  not 
found  employee  exposures  above  the 
final  limits.  38  percent  of  the  groups 
reported  an  illness  rate  of  zero.  43 
percent  reported  an  illness  rate  of  0.1  to 
0.2  case  per  100  employees,  and  only  19 
percent  of  the  industry  groups  reported 
an  illness  rate  greater  than  0.2  case  per 
100  employees  (but  none  above  0.5  case 
per  100  employees).  Given  this 
distribution  of  illness  rates  across  these 
particular  industry  groups,  it  is 
concluded  that  industry  groups  in  which 
employee  exposures  have  been 
controlled  to  or  below  the  final  limits 
will  have  an  illness  rale  approximating 
0.1  case  per  100  employees.  It  is  believed 
that  total  illness  cases  at  the  three-digit 
level  will  be  reduced  to  no  more  than  0.1 
case  per  100  employees  after  exposures 
are  reduced  to  or  below  the  final  limits. 


UMI 


Figure  D-1.  Relationship  Between  Employee  Exposures 

to  Hazardous  Substances  and  Industry 
Illness  Rates 
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OSHA  performed  a  siinilar  analysis 
that  also  indicates  that  the  rate  of  lost- 
workday  illness  cases  will  decline  to  a 
base  rata  of  aOS  cases  per  100 
employees  and  the  annual  rate  of  lost 
workdays  will  decline  to  1  case  per  100 
employees  after  employee  exposures  are 
reduced  to  or  below  the  final  limits. 

OSHA  estimated  the  number  of  illness 
cases  and  lost  workdays  potentially 
avoided  annually  by  applying  current 
rates  to  the  estimated  number  of 
production  workers  per  three-digit  SIC 
group:  this  yielded  an  estimate  of  the 
annual  number  of  illness  cases  and  lost 
workdays  reported  by  each  three-digit 
SIC  code  industry  group.  It  was  assumed 
that  these  industries  would  experience 
illness  rates  of  at  cases  per  100 
employees.  0.05  lost-workday  illness 
cases  per  100  employees,  and  1  lost 
workday  per  100  employees  per  jrear. 
Using  this  approach.  OSHA  estimated 
that  promulgation  of  the  final  limits  Mrill 
potentially  avoid  S5.30S  illness  cases  per 
year,  23.346  lost-workday  illness  cases 
per  year,  and  519,421  lost  workdays 
caused  by  illnesses  per  year. 

The  movement  to  a  ai  illness  rate  is 
presented  as  a  best  estimate  supported 
by  OSHA's  interpretation  of  the 
relationship  between  chemical  exposure 
levels  and  current  industry  illness  rates. 
It  may  be  argued,  however,  that  if  a  ai 
illness  rate  were  achieved,  the  reduction 
in  illnesses  could  not  be  credited 
exclusively  to  OSHA's  rulemaking 
initiative,  since  some  portion  of  the 
current  BLS  illness  rate  is  made  up  of 
illnesses  associated  with  exposures  to 
hasardous  agents  or  physical  stress  (e.g.. 
radiation,  noise,  ergonomic  stress). 

While  no  claim  is  made  that  this 
rulemaking  action  will  reduce  illnesses 
related  to  these  causes.  OSHA  believes 
that  the  benefit  estimates  related  to  this 
final  rule  of  over  55.000  illnesses,  over 
23.300  lost-workday  illnesses,  and  over 
519.000  lost  workdays  avoided  each 
year  a^e  reHSonahle.  This  is  based  on 
the  finding  that  company  records,  upon 
which  the  BLS  data  are  based,  rarely 
show  chronic  illnesses  caused  by 
exposures  to  toxic  substances  |4.  e|.  The 
potential  level  of  underreported 
ilbiesses  in  the  BLS  series  is  illustrated 
In  a  recent  report  by  Landrigan  and 
Markowitx  |8|.  Using  California 
physicians'  reports  of  occupaticmal 
illnesses,  these  author's  estimated  an 
occupational  illness  rate  among  New 
York  State  employees  that  was  more 
than  twice  the  BLS  illness  rate  (8|. 

Mr.  Frank  T.  Ryan.  Vice  President  of 
the  Rubber  Manufacturers  Association 


(RMA).  addressed  OSHA's  use  of  the 
illness  rate  data,  commenting  that 

Ihera  aiajr  be  confounding  factorB.  such  as 
•xpoawre  to  other  •ubalancas.  work  practice*, 
and  especially  non-oocupational 
considerations,  which  affect  the  illneu  and 
kwt  workday  rataa.  .  .  .  Because  this 
fundaotenta]  iaaoe  is  not  addresaed  in  the 
calculatioas.  die  RIA  doe*  not  derive 
aManinglul  illness  or  lost  workday  data  (Ex. 
S-877,  p.  22). 

Similarly,  Peter  Hernandez.  Vice 
President  for  Employee  Relations  of  the 
American  Iron  and  Steel  Institute  (AISI). 
commented  that  the  PRIA  provided  ik> 
basis  for  tlie  assumption  that  including 
non-chemical-related  illnesses  in  the 
calculation  was  offset  by  the 
underreporting  of  illnesses  in  the  BLS 
statistic  (Ex.  72). 

Landrigan  and  Markowitx  (8) 
provided  a  breakout  of  illness  causes  in 
the  1984  BLS  statistics.  They  reported 
that  about  30  percent  of  all  illnesses 
were  caused  by  trauma  or  exposure  to 
physical  agents.  As  described  above, 
they  also  reported  that  illness  cases  may 
be  underreported  by  as  much  as  a  factor 
of  Z  This  was  also  reported  in  a  recent 
article  by  Sunida  and  Emmett  (9). 
Therefore,  the  extent  to  which  illness 
cases  are  underreported  far  outweighs 
the  proportion  of  illness  cases  not 
attributed  to  chemical  exposures.  As 
such.  OSHA  believes  that  inclusion  of 
non-chemically  related  Illnesses  in  the 
assessment  does  not  result  in  an 
overestimate  of  the  annual  number  of 
illness  cases  avoided  by  the  final  rule. 

Mr.  Hernandez  of  the  AISI  also 
suggested  that  OSHA's  estimates  for  the 
illness  rates  are  overestimated  because 
they  include  dermatitis  cases.  He  noted 
that: 

Because  dermatitis  is  among  the  most 
common  reported  illnesses  and  Is  not 
associaird  with  the  employe*  sirfoome 
expoaures.  we  lieHeve  OSHA's  reliance  on 
Bweaa  of  Labor  Statistic  data  oversUies  the 
benefit*  |Ex.  72.  p.  13). 

AltlKHigh  it  is  true  that  many  of  the 
reported  cases  of  occupational  illnesses 
are  skin  disorders.  OSHA  believes  that 
reducing  employee  airborne  exposures 
will  contribute  to  a  reduction  in  the 
number  of  cases  of  dermatitis.  As  a 
general  rule,  workplaces  that  have  many 
cases  of  dermatitis  are  also  more  likely 
to  use  poor  work  practices  and  to  be 
lacking  in  engineering  controls:  such 
facilities  will  have  higher  airborne 
exposures.  On  the  other  hand,  a  well- 
engineered  facility  with  low  airborne 
exposures  generally  also  controls  its 


employees'  dermal  exposures,  and 
therefore  has  few,  if  any,  cases  of 
dermatitis.  Therefore.  OSHA  believes 
that  promulgation  of  these  exposure 
limits  for  air  contaminants  will 
encourage  the  use  of  improved  work 
practices,  which  will,  in  turn,  reduce  the 
incidence  of  dermatitis. 

Estimates  of  the  Number  of  Employees 
Potentially  at  Risk  by  Type  of  Hazard 

In  addition  to  estimating  the  number 
of  employees  exposed  to  the  substances 
included  in  this  analysis.  OSHA  also 
estimated  the  number  of  employees  who 
are  at  risk  of  experiencing  particular 
types  of  adverse  health  effects.  To 
conduct  this  analysis,  each  substance 
Included  in  the  rulemaking  was  assigned 
to  a  health  hazard  category;  these 
assignments  were  based  on  the  primary 
health  effects  that  provided  the  impetus 
for  reducing  a  previous  limit  or 
establishing  a  new  limit  for  a  particular 
substance.  (The  assignment  of 
substances  to  health  effect  categories  is 
described  in  detail  in  Section  VI-C  of 
the  preamble.)  It  should  be  noted  that,  in 
some  instances,  substances  included  in 
this  rulemaking  were  grouped  together 
in  the  preamble  according  to  some  basis 
other  than  a  particular  health  effect  for 
example,  several  substances  were 
grouped  together  because  the  ACGIH- 
recommended  limits  were  derived  based 
on  the  structural  analogy  of  the  grouped 
substances  with  that  of  other 
substances.  For  the  benefits  analysis 
described  here,  these  substances  were 
reclassified  according  to  the  primary 
health  effect  associated  with  exposure 
to  the  analogous  chemical 

The  number  of  employees  estimated 
to  be  exposed  to  substances  causing  a 
particular  health  effect  in  an  industry 
group  was  calculated  by  summing  the 
number  of  employees  exposed  to  all 
substances  causing  the  same  effect 
Aggregate  estimates  across  all  affected 
industry  sectors  are  presented  in  Table 
D-3.  This  table  provides  estimates  of 
employees  potentially  exposed  to 
substances  in  each  health  group,  us  well 
as  estimates  of  employees  exposed 
above  the  final  limits  for  substances  in 
each  health  group.  Employees  are 
frequently  at  risk  from  a  variety  of 
adverse  health  effects  as  a  result  of 
concurrent  exposure  to  more  than  one 
toxic  substance.  Thus,  the  total  number 
of  employees  considered  to  be  at  risk 
from  any  type  of  illness  (as  estimated  in 
Table  D-3)  cannot  be  summed  because 
the  sum  would  result  in  doublecounting. 


TABU  0-3.    EstiiMttd  Wmfr  of  Horktrs  PoUfltially  at  Risk  of  Exparianciitfl  Adverst  Effects, 
by  Typt  of  Advtrst  Effect* 


ADVERSE  HEALTH  EFFECT 

NO.  OF  yORKERS 

POTENTIAilY 

EXPOSED  TO 

SUBSTANCES 

ASSOCIATED 

WITH  EFFECT. 

MINIMUM  ESTIMATE 

NO.  OF  yORKCRS 
POTENIIAllY 

Exposro  ro 

SUBSTANCES 
ASSOCIATED 
WITH  EFFECT. 
MAXIMUM  ESTIMATE 

NO.  OF  yORRERS 

EXPOSED  ABOVE 

FINAL  LIMITS 

FOR  SUBSTANCES. 

MINIMUM  ESTIMATE 

NO.  OF  WORKERS 

EXPOSLD  ABOVE 

FINAL  LIMITS 

FOR  SUBSTANCIS. 

MAXIMUM  ESTIMATE 

PHYSICAL  IRBIfANT  EFFECTS 

3.375,472 

3.889.261 

222,191 

222.191 

aOOR  EFFECTS 

519.318 

521.938 

3.597 

3.597 

SYSTEMIC  TOXICITY 

4.305.S78 

5.038.5/3 

457.104 

490.282 

MlirOUS  NEMBBANE  IRRITATION 

10.730.691 

14.906.090 

789.461 

.  1.141.133 

METABOLIC  INTERFERENCES 

4.015.702 

4.205.S30 

1.233.413 

1.241.564 

IIVERAIONEY  DISEASE 

3.292.993 

3.806.226 

536.945 

546.4^ 

OCULAR  DISTURBANCES 

2.482.449 

2.569.950 

83.272 

110.560 

RESPIRATORY  DISEASE 

4.231.235 

4.782.280 

1.405.501 

1.568.5/9 

CARDIOVASCULAR  DISEASE 

1tt.07l 

166.868  - 

44.403 

44.403 

NEUROPATHY 

2.212.358 

2.463.583 

379.974 

401.576 

NARCOSIS 

6.966.024 

10.520.982 

441.472 

1.0/3. /I7 

CANCER 

1.712.799 

1.851.342 

465.013 

528.l>50 

AllEKIC  SENSITIZATION 

2.545.551 

2.648.973 

305.955 

305.^5 

•  Double  counting  of  eMployees  simuI 
health  cffacts  categories  prevents 
ia  this  table. 

Estimates  of  the  Number  of  ntness- 
Related  Fatalities  Avoided 

As  discussed  in  the  preceding  section, 
OSHA  has  estimated  the  number  of 
employees  currently  at  risk  of 
experiencing  a  variety  of  adverse  health 
effecto  brought  about  by  overexposures 
to  the  substance  included  in  this 
rulemaking.  Many  of  these  adverse 
effects,  in  particular,  cancer, 
cardiovascular  effects,  chronic 
respiratory  disease,  and  chronic  liver 
and  kidney  damage,  result  in  lethal 
outcomes.  OSHA  also  believes  that 
employees  who  are  excessively  exposed 


tsneously  exposed  to  sore  than  one  substance  in  different  adverse 
the  suMRstion  of  workei^  exposed  to  all  adverse  nealth  effects 


to  substances  causing  systemic  organ 
damage,  neurological  impainnent  or 
metabolic  effects  (i.e.,  cardiovascular 
disease  through  excessive  formation  of 
methemoglobin  or  carboxyhemoglobin. 
and  neurological  impairment  through 
cholinesterase  inhibition)  are  at  excess 
risk  of  incurring  a  fatal  condition. 

To  estimate  the  number  of  fatalities 
associated  with  excessive  exposure  to 
the  212  substances  included  in  this 
analysis.  OSHA  relied  on  standard  U.S. 
mortality  rates  and  on  published 
estimates  of  the  proportion  of  fatalities 
that  are  believed  to  be  associated  with 


occupational  illnesses.  These  data 
allowed  OSHA  to  calculate  cause- 
specific  mortahty  rates  that  are 
attributable  to  occupational  illnesses 
(i.e..  mortality  rates  that  represent  the 
excess  risk  of  mortality  from 
occupational  disease).  OSHA  then 
applied  these  occupationally  related 
mortality  rates  to  iU  estimates  of  the 
number  of  employees  exposed  to  the 
substances  of  concern  at  levels  above 
the  final  Umits.  OSHA's  methodology 
and  estimates  are  presented  in  Table  D- 
4,  and  are  described  in  detail  below. 


IMU  0-4.    EstiMttd  AiMMMl  Mater  of  FaUlitits  Caitsad  ly  OccMpatiOMl  lllatss  Mmg 
MDrttcrs  CMiTMtly  Exposed  /Ibovt  Final  Ltaits,  Using  AlUmativc  Asswiptioiis 
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*  Soorce:    MetioMi  Center  for  Heeltb  SUtistics  IS.  leble  II]. 

^  Oesed  on  «  toUl  residential  population  in  198S  of  238.740.000.    (7.  p.  18]. 
^  Assiaes  S  percent  of  all  cancer  deatbs  are  of  occupational  origin  (landrigan  and 

nartoMiti.   1987}. 
-  AssMMS  3  percent  of  all  deaths  4n  of  occupational  origin  (Landrigan  and  Narfcowiti. 

1987). 

*  AssMMS  I  percent  of  all  deaths  ^n  of  occupational  origin  (Landrigan  and  Narkowitz. 
1987). 

'  iroi  lable  D-3,  Midpoint  estiaate  of  mater  of  Morkers  exposed  above  final  liaits 

for  potential  carcinogens. 
0  froa  lable  0-3,  aidpoint  estiaate  of  naiter  of  inirkers  exposed  above  final  liaits 

for  respiratory  toains. 
**  Iroa  table  0-3,  aidpoint  estiaate  of  mater  of  worters  exposed  above  final  liaits 

for  liver  toxins. 
'  Iroa  lable  D-3.  aidpoint  estiaite  of  n<«ter  of  workers  exposed  above  final  liaits 

tor  systcaic  toxins,  iwidOolic  tomns,  cardiovascular  toxins,  and  neuropathic  agents. 
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Estimate  of  the  Number  of  Cancer 
Fatalities.  The  U.S.  National  Center  for 
Health  Statistics  has  published  cause- 
specific  U.S.  mortality  rates  for  1985  (the 
most  recent  data  available)  [5].  This 
source  reported  that  the  annual  U.S. 
cancer  death  rate  in  1985  was  193.3  per 
100,000  residents.  Based  on  a  total 
resident  U.S.  population  of  238,740.000  in 
1985 17.  p.  18).  the  number  of  cancer 
deaths  that  occurred  in  1985  was 
461.484.  Landrigan  and  Markowitz  [8] 
reviewed  several  published  estimates  of 
the  percentage  of  cancer  deaths  that  are 
attributable  to  occupational  related 
disease;  these  estimates  range  from  less 
than  5  percent  to  33  percent  of  all  cancer 
deaths.  Landrigan  and  Maiiiowitz 
believe  that,  as  a  best  estimate.  10 
percent  of  all  cancer  deaths  have  an 
occupational  origin. 

Several  commenters  (Exs.  3-^527  and 
3-877)  expressed  the  opinion  that  OSHA 
had  overestimated  the  number  of 
occupationally  induced  cancers  that 
would  be  prevented  by  promulgation  of 
the  final  rule's  limits.  Specifically,  they 
criticized  the  study  by  Landrigan  and 
Markowitz.  who  estimated  that  5  to  33 
percent  of  cancer  deaths  and  1  to  3 
percent  of  all  deaths  have  occupational 
origins.  To  support  this  argument  Mr. 
Ryan,  of  the  RMA.  cited  the  DoU-Peto 
study,  which  stated: 

On  present  knowled^.  it  is  impossible  to 
make  any  precise  estimate  of  the  proportion 
of  the  cancers  today  that  are  attributable  to 
hazards  at  work  .  .  .  and  none  of  the 
estimates  that  have  been  made  are  claimed 
to  be  anything  more  than  informed 
guesses.  .  .  . 

.  .  .  Until  obiective.  nationally 
representative  studies  are  undertaken,  a  more 
realistic  assessment  of  the  role  of 
occupational  hazards  can  probably  be 
obtained  by  considering  each  type  of  cancer 
separately  and  estimating  for  each  type  the 
possible  contribution  of  occupation. 

.  .  .  The  proportion  of  cancer  deaths  that 
we  have  tentatively  attributed  to 
occupational  causes  is.  therefore,  about 
17.000  out  of  400.000;  i.e.,  about  4  percent  of 
all  US.  cancer  deaths  (Ex.  3-877.  pp.  23-24). 

At  the  informal  hearing.  Dr.  Landrigan 
testified  that  his  estimate  that  10  percent 
of  all  cancers  are  occupationally 
induced  is  reasonable: 

(T|he  Doll-Peto  estimate  is  low,  for  several 
reasons.  First  of  all,  they  did  not  include  in 
their  estimate  cancers  which  occurred  in 
people  over  the  age  of  65. 

Many  occupational  cancers  don't  develop 
in  people  until  20,  30,  or  even  40  years  after 
exposure  has  occurred.  Therefore,  to  cut  off 
attribution  of  cancer  to  occupational 
exposure  at  age  65  almost  certainly  reduces 


the  proportion  of  all  cancers  which  can  be 
attrilHited  to  occupation. 

Another  factor .  .  .  which .  .  .  diminishes 
the  accuracy  of  the  DoU-Peto  estimate  is  that 
they  excluded  from  consideration  certain 
categories  of  cancer. 

I  think  that  10  percent  is  a  reasonable 
middle-of-the-road  estimate.  If  you  like 
arithmetic  manipulation,  then  that  figure  is 
the  geometric  mean  .  .  .  between  the  DoU- 
Peto  estimate  of  4  percent  and  the  old 
Califano  estimate  of  38  percent  (Tr.  p.  3-285). 

OSHA  believes  that  Dr.  Landrigan's 
assessment  of  the  Doll  and  Peto  study  is 
reasonable.  Given  the  wide  range  in 
published  estimates  of  the  proportion  of 
cancers  that  are  occupationally  related 
(4  to  33  percent).  OSHA  used  alternative 
estimates  of  five  and  ten  percent  in  the 
PRIA;  the  assessment  for  this  rule  is 
based  oa  the  five  percent  estimate  of  all 
cancer  deaths  being  occupationally 
related.  Use  of  the  five  percent  estimate 
is  consistent  with  OSHA's  recent 
benefits  analysis  for  the  Hazard 
Communication  standard. 

Using  an  occupational  cancer  death 
estimate  of  5  percent  and  applying  it  to 
the  estimated  number  of  cancer  deaths 
in  1985.  OSHA  estimates  that  23.074 
occupationally  related  cancer  deaths 
occurred  in  the  United  States  in  that 
year  (Table  D-4). 

As  the  next  step.  OSHA  estimated  the 
overall  cancer  death  rate,  both  among 
the  population  that  is  occupationally 
exposed  to  chemicals  and  among  the 
remainder  of  the  population.  In  1985, 
there  were  an  average  of  108356.000 
persons  employed  [10.  p.  8].  However. 
25.409.200  of  these  were  employed  in 
industries  or  occupations  in  which  there 
is  a  low  risk  of  exposure  to  toxic 
substances,  such  as  finance,  insurance, 
real  estate,  and  private  households  [10, 
pp.  3a  84-68].  The  remaining  83,386.800 
persons  are  considered  to  be 
occupationally  exposed  to  chemicals  in 
varying  degrees.  Many  would  have  only 
intermittent  exposures  at  very  low 
levels.  Assuming  that  5  percent  of  all 
cancer  deaths  are  of  occupational  origin, 
OSHA  calculated  the  annual  cancer 
dnath  rate  attributed  to  occupational 
exposure  by  dividing  the  number  of 
cancer  deaths  attributable  to 
occupational  illness  by  the  population 
exposed,  and  multiplying  that  figure  by 
100,000.  OSHA  estimates  that  the  annual 
cancer  mortality  rate  attributable  to 
occupational  exposure  to  toxic 
substances  is  27.7  per  100,(X)0.  OSHA 
then  estimated  that  there  are  496,832 
workers  currently  exposed  above  the 
final  limits  to  the  potential  carcinogens 
included  in  this  rulemaking  for  which 


data  were  available.  Applying  the  work- 
related  cancer  death  rates  to  this 
population,  OSHA  estimates  that  138 
cancer  fatalities  occur  each  year  among 
these  workers,  and  that  these  fatalities 
will  be  prevented  by  the  final  rule. 

In  arriving  at  this  estimate,  two 
important  ofiisetting  arguments  were 
considered.  Because  some  of  these 
workers  may  also  be  exposed  to 
occupational  carcinogens  that  are  not 
covered  in  this  rulemaking  (sudi  as 
asbestos  or  benzene),  the  number  of 
occupational  cancer  deaths  attributed  to 
the  substances  included  in  this 
rulemaking  may  be  overestimated. 
Offsetting  this  potential  overestimate  is 
the  fact  that  the  excess  mortality  rate  of 
27.7  per  1004)00  woiicers  was  developed 
on  the  basis  of  occupational  exposures 
among  all  workers.  However,  the  excess 
mortality  rate  experienced  among 
workers  with  hi^  average  exposures  to 
hazardous  diemicals  typically  runs  at 
least  two  to  three  times  higher  than  the 
national  average  rate.  In  consideration 
of  this,  OSHA  believes  that  any 
overestimate  of  cancer  fatalities 
avoided  attributed  to  regulated 
chemicals  not  covered  under  this 
rulemaking  is  offset  by  the  use  of  a 
mortality  rate  that  understates  the  true 
excess  mortality  rate  among  worker* 
with  very  high  exposures  to  toxic 
chemicals.  (Additional  comments  on 
excess  mortality  rate  estimates  are 
included  in  the  final  section  of  this 
chapter.) 

An  alternative  analysis  of  the 
reduction  in  cancer  mortality  was 
conducted  using  OSHA's  quantitative 
risk  assessments  for  the  potential 
human  carcinogens  included  in  this 
rulemaking  (the  results  of  OSHA's  risk 
assessments  are  presented  in  the 
preamble  to  the  final  rule).  This  analysis 
is  presented  in  Table  D-^  Using 
available  data  from  the  combined  IMIS 
and  1988  survey,  OSHA  found  that 
employees  are  currently  exposed  above 
the  final  limits  to  four  of  the  17  potential 
carcinogens  listed  (acrylamide,  carbon 
tetrachloride,  chloroform,  and 
perchloroethylene).  Applying 
quantitative  risk  estimates  to  the 
estimated  number  of  w(Hliers  currently 
overexposed  to  these  four  substances 
only,  OSHA  estimates  that  compliance 
with  the  final  limits  will  avoid  11,519 
cancer  fatalities  over  the  working 
lifetime  of  the  population  {ije.,  45  years). 
The  average  annual  reduction  in  the 
number  of  cancer  fatalities  avoided  over 
45  years  is  estimated  to  be  256. 
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As  noted,  although  OSHA  has 
evaluated  the  cancer  risk  for  17 
potential  carcinogens,  there  were  IMIS 
data,  survey  data,  and  quantitative  risk 
assessments  (all  of  which  are  necessary 
for  benefits  analysis)  for  only  four  of 
these.  Lack  of  IMIS  or  survey  data 
means  that  the  substance  has  not  been 
sampled  by  an  OSHA  compliance 
officer  or  that  none  of  the  survey 
participants  indicated  that  the 
substance  was  used  at  their  facilities. 
This  does  not  mean  that  no  workers  are 
currently  exposed  to  these  substances. 
Lacking  a  basis  for  estimating  the  extent 
of  employee  exposure.  OSHA  could  not 
estimate  the  extent  of  reduction  in 
cancer  deaths  attributable  to  the 
reduction  in  exposure  limits  for  these 
substances.  To  the  extent  that  employee 
exposure  to  these  carcinogens  is 
reduced,  further  reductions  in  the 
number  of  cancer  deaths  will  occur. 

Estimated  Reduction  in  Occupational 
Deaths  from  Causes  Other  than  Cancer. 
As  shown  in  Table  D-«.  OSHA  also 
estimated  the  number  of  occupationally 
related  faUlities  that  are  expected  to 
occur  annually  among  employees 
exposed  to  substances  associated  with 
adverse  health  effects  other  than  cancer. 
To  perform  this  analysis,  OSHA  relied 
on  an  estimate  made  by  Landrigan  and 
Markowitz  [7]  that  between  1  and  3 
percent  of  all  nonmalignant  disease  is  of 
occupational  origin.  Using  the  1-  and  3- 
percent  figures  as  alternative 
assumptions  and  using  the  same 
methodology  as  that  described  above  for 
cancer  deaths.  Table  D-4  shows  the 
following: 

— Between  13  and  40  deaths  caused  by 
respiratory  disease  are  estimated  to  occur 
e«d)  year  among  workers  exposed  to 
respiratory  toxins  covered  in  this  rulemaking; 

—Between  2  and  5  deaths  are  estimated  to 
occur  each  year  among  workers  exposed  to 
liver  toxins  covered  in  this  rulemaking;  and 

—Between  258  and  771  deaths  are 
estimated  to  occur  each  year  among  workers 
expMed  to  systemic  toxins,  cardiovascular 
toxins,  metabolic  toxins,  and  neurological 
toxins  covered  in  this  rulemaking. 

Summing  these  estimates,  OSHA 
believes  that  between  411  and  954  non- 
cancer-related  occupational  fatalities 
occiu-  each  year.  The  same  offsetting 
considerations  discussed  in  the  analysis 
of  the  cancer  fatalities  avoided  imder 
this  rule  also  apply  here.  While  some 
substances  are  being  controlled  by 
activity  outside  of  this  rulemaking,  any 
overestimation  effect  is  balanced  by  an 
underestimate  of  the  real  excess 
mortality  rate  for  workers  with  high 
exposure  levels  to  the  chemicals  under 
consideration. 


The  Chemical  Manufacturers 
Association  (CMA)  (Ex.  3-527)  stated 
that  OSHA  made  the  assumption  that 
reducing  exposiu«s  will  eliminate  all 
cancer  fatalities  that  are  estimated  to 
occur  from  exposiu«  to  carcinogens 
included  in  the  rulemaking.  They  argue 
that  this  is  inconsistent  with  OSH^ 
statement  in  the  preamble  that       V^ 

there  is  reason  to  assume  that  the  dose- 
response  of  most  carcinogens  will  follow  a 
linear,  non-threshold  relationship  (Preamble 
21190.  Col.  3)  (Ex.  3-527.  p.  42]. 

OSHA's  approach,  based  on 
estimating  excess  death  rates  (Table  D- 
4),  did  assimie  that  all  cancers  caused 
by  exposure  to  the  four  substances 
wotdd  be  avoided:  however,  changing 
this  assiunption  would  not  have  a  major 
impact  on  the  estimated  total  number  of 
fatalities  avoided.  For  example,  if  it  is 
assumed  that  only  half  of  the  estimated 
niunber  of  cancer  fatalities  would  be 
avoided  (a  conservative  assiunption. 
given  that  most  PELs  are  being  reduced 
by  more  than  a  factor  of  5),  then  the 
estimated  annual  niunber  of  cancer 
fatalities  avoided  would  be  69  rather 
than  13a  The  estimated  total  annual 
number  of  avoidable  deaths  from  all 
causes  would  range  from  324  to  885. 
This  estimate  is  only  about  7  to  17 
percent  less  than  the  estimate  of  411  to 
954  avoidable  deaths  reported  in  the 
Table  D-4.  Since  cancer  fatalities 
avoided  represent  only  a  part  of  the 
benefits  to  be  achieved  through  this 
rulemaking,  changing  the  assumption  on 
cancers  avoided  will  not  result  in  a 
substantial  change  to  the  total  niunber 
of  avoidable  fatalities  attributable  to 
revising  the  VELs.  Furthermore,  OSHA's 
alternative  approach,  which  relies  on 
the  quantitative  estimates  of  risk, 
identified  a  larger  number  of  cancers 
avoided  each  year  (256).  This  latter 
method  takes  into  account  the  presence 
of  residual  risk  at  the  revised  I^Ls. 

AISI  (Ex.  188,  p.  43)  also  argued  that 
OSHA  overstated  benefits  estimates 
presented  in  the  PRIA  because  the  effect 
of  the  Hazard  Communication  standard 
was  not  considered.  In  that  rulemaking, 
OSHA  determined  that  the  hazard 
communication  standard  could  reduce 
occupation-related  cancers  by  20 
percent.  If  the  beneficial  effects  of  the 
Hazard  Communication  standard  are 
considered  in  assessing  the  benefits 
associated  with  revising  the  PELS  on 
Table  Z,  the  maximum  effect  would  be 
to  reduce  OSHA's  estimate  of  cancer 
fatalities  avoided  by  20  percent  (i.e., 
from  138  to  115). 

In  sum,  the  combined  estimate  for  the 
number  of  cancer  and  noncancer  deaths 


potentially  avoided  each  year  by 
compliance  with  the  new  limits  is 
between  411  and  954  or  an  average  of 
683  fatalities  avoided  each  year.  OSHA 
considers  these  to  be  reasonable 
estimates  of  the  benefits  associated  with 
revising  the  PELs  on  Table  Z. 

Additional  Comments  and  an 
Alternative  Method  for  Estimating 
Excess  Mortality  Rates.  The  analysis 
described  above  to  estimate  the  number 
of  fatalities  that  are  potentially 
preventable  relies  on  published 
estimates  of  the  pi  oporiion  of  all  U.S. 
fatalities  that  are  believed  to  result  from 
occupational  illnesses.  These  estimates 
were  used  with  U.S.  cause-specific 
mortality  rate  figures  to  estimate  the 
excess  mortality  rate  among  all  U.S. 
workers,  by  cause  of  death  (shown  in 
Table  EM). 

In  making  these  excess  mortality  rate 
estimates.  OSHA  applied  the  excess 
number  of  fatalities  across  the  entire 
U.S.  working  population.  Implicit  in  this 
approach  is  an  assumption  that  all 
woricers  are  at  some  risk  of  fatality  from 
all  causes  of  death.  In  fact  only  a 
portion  of  the  workforce  is  at  risk  of 
fatality  from  each  type  of  occupational 
illness.  Deaths  will  occur  only  among 
workers  who  are  potentially  exposed  to 
carcinogens;  no  excess  deaths  will  occur 
among  workers  who  are  not  so  exposed. 
Similariy,  not  all  workers  are  at  risk  of 
dying  from  occupationally  related 
cardiovascular  illnesses;  only  some 
portion  of  the  workforce  are  at  excess 
risk,  and  all  fatalities  resulting  from 
occupationally  related  cardiovascular 
disease  will  occur  among  this  subset  of 
workers.  Because  OSHA's  excess 
mortality  rate  estimates  presented 
earlier  were  derived  by  applying  the 
estimated  number  of  work-related 
fatalities  across  the  entire  U.S. 
woricforce,  excess  mortality  rate  figures 
are  likely  to  be  substantially 
understated. 

To  assess  the  magnitude  of  this  bias. 
OSHA  conducted  an  alternative 
analysis  to  estimate  the  number  of 
work-related  fatalities  that  are  expected 
to  occur  among  workers  exposed  above 
the  final  limits.  This  alternative 
assessment  relied  on  judgments 
regarding  the  general  increase  in 
mortality  rates  that  are  frequently 
observed  in  epidemiologic  studies  that 
demonstrate  a  causal  relationship 
between  exposure  to  toxic  substances 
and  excess  disease  mortality.  The 
alternative  assessment  is  presented  in 
Table  D-6. 
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The  ovwaH  US.  cancer  neitafity  rate 
for  tns  is  ItSJ  deaths  per  100000 
residents  (Table  D-«).  Typically,  when 
causal  relationsMps  between  exposure 
and  excess  lung  cancer  nortalily  are 
found  hi  epidefttiologic  investigations, 
the  exposed  cohort  frequendy  shows  a 
cancer  oMrtality  rate  of  1.1  to  10  times 
fa^Sber  than  die  general  papulation.  For 
cancers  that  are  more  rare  man  rang 
cancer,  mortality  rates  among  wori^ 
populations  may  be  SO  times  hi^er  than 
for  the  general  population.  An 
alternative  estimate  of  the  number  of 
cancer  fatalities  expected  to  occur 
among  the  estimated  499.716  woriiers 
exposed  above  the  final  limits  for  the 
potential  carcinogens  could  be 
developed  based  on  the  assumption  that 
the  overall  cancer  fatality  rate  among 
these  workers  is  twice  Uiat  of  the  U.S. 
population  (i.e..  386.6  per  lOOOOO 
workers  versus  193.3  per  1004)00 
residents).  The  excess  cancer  mortality 
rate  among  these  workers  is  therefore 
assumed  to  be  193.3  per  lOOiGOO  «iK>ricers 
(386.6  minus  193J).  Applying  this 
estimated  excess  cancer  mwtality  rate 
to  the  496,832  woikers  e>q>osed  above 
the  final  limits  yidds  an  estiauted  960 
cancer  deaths  occurring  annually  that 
are  attributable  to  occnpatiooal 
exposure.  For  example.  Dnh  and  Asal 
[Ex.  6-31.  App.  7]  reported  excess  hmg 
cancer  death  rates  for  drydeaning 
workers  of  1.7  times  expected  death 
rates,  as  well  as  kidney  cancer  death 
rates  of  3.8  times  expected  rates. 
Similarly,  EPA  [Ex.  1-1132]  reported 
standard  mortality  ratios  for  lung  cancer 
of  generally  between  one  and  ten  for 
nidiel  reHneiy  workers.  This  same 
approach  could  be  used  for  estimating 
non-cancer-related  fatalities  assuming 
that  the  overall  fatality  rate  among 
woikers  at  risk  from  these  illnesses  is 
1.3  times  the  corresponding  VS. 
mortality  rate  (mortality  rates  of  1.1  to 
1.5  are  frequently  observed  in 
epidenuologic  studies  demonstrating 
causal  relationships  between  exposure 
and  excess  fatalities).  This  amounts  to 
an  excess  mortality  rate  of  30  percent 
above  the  overall  U.S.  rate.  Applying 
these  excess  mortality  rate  figures  to  the 
estimated  worker  populations  exposed 
above  the  final  limits,  OSHA  estimates 
that,  among  these  workers,  140  deaths 
occur  annually  due  to  chronic 
pulmonary  disease,  18  deaths  occur 
annually  due  to  liver  disease,  and  2.096 
deaths  occiu*  annually  due  to 
cardiovascular,  neurological  and  renal 
diseases.  In  total,  including  cancer, 
OSHA  estimates  that  3,814  work-related 
fatalities  (including  those  from  canceij 
may  be  occurring  each  year  among 
employees  who  are  exposed  above  the 


Kfflits  to  the  hazardous  substances 
included  in  diis  rulemaking. 
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E  Assessment  of  Nonregulatory 
Alternatives 

Introduction 

The  declared  purpose  of  the 
Occupational  Safe^  and  Health  (OSH) 
Act  of  1970  is  ".  .  .  to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  and  healthful  woiking 
conditions  and  to  preserve  our  human 
resources. .  .  ."  Thus,  the  Act  requires 
the  Secretary  of  Labor,  when 
promulgating  occupational  safety  and 
health  standards  for  toxic  materials  or 
harmful  physical  agents,  to  set  the 
standard".  .  .  diat  most  adequately 
assures,  to  the  extent  feasible,  on  the 
basis  of  the  best  available  evidence, 
that  no  employee  will  suffer  material 
impairment  of  health  or  functional 
capacity.  ..."  It  is  on  the  basis  of  this 
congressional  directive  that  OSHA  has 
initiated  regulatory  actions  to  reduce  the 
adverse  health  effects  associated  with 
occupational  exposure  to  hazardous 
substances. 

Market  Failure 

Economic  theory  suggests  that  die 
need  for  goverrmient  regulation  is 
greatly  reduced  where  private  markets 
work  efficiently  and  effectively  to 
allocate  health  and  safety  resources. 
The  theory  typically  assumes  perfectiy 


competitive  labor  markets  where 
workers,  having  perfect  knowledge  of 
\(Ai  risks  and  being  perfectly  mobile 
among  fobs,  commaiul  wage  premiums 
that  fully  compensate  for  any  risk  of 
foture  harm.  I^us.  theoretically,  the 
costs  of  occupational  injury  and  illness 
are  borne  initially  by  the  firms 
responsible  for  the  hazardous  workplace 
conditions  and.  idtimately,  by  the 
consumers  who  pay  higher  prices  for  the 
final  goods  and  services  produced  by 
these  firms.  With  all  costs  internalized. 
private  employers  have  an  incentive  to 
reduce  hazards  wherever  the  cost  of 
hazard  abatement  is  less  than  the  cost 
oi  the  expected  injury  or  illness.  The 
resultant  level  of  safety  and  health  is 
considered  "efficient*'  in  the  sense  that 
it  minimizes  the  sum  of  die  costs  of 
hazard  prevention  and  of  injury  or 
illness.  Perfectly  competitive  labor 
markets,  however,  do  not  exist  for  many 
industrial  markets.  OSHA.  therefore, 
believes  that  it  must  take  aMwopriate 
actions  to  provide  greater  health 
protection  for  woikiers  exposed  to  toxic 
substances. 

Evidence  indicates  that  market  forces 
have  not  been  effective  in  reducing 
excessive  occupational  exposure  to 
hazardous  substances,  thereby 
contributing  to  the  consequent 
development  of  occupatiinial  diseasea. 
In  spite  of  the  danger  associated  with 
the  inhalation  or  other  exposure  to 
hazardous  substances,  the  social  costs 
of  production  have  not  been 
internalized,  in  part  because  of  market 
imperfections  and  the  existence  of 
externalities.  ConsequenUy,  the  amount 
of  protection  that  the  private  market  will 
offer  to  woikers  differs  fixmi  the  socially 
desired  level 

First  evidence  on  occiqiational  health 
hazards  in  general  suggests  that  in  the 
absence  itf  immediate  or  clear-cut 
danger,  employees  and  employers  have 
litde  incentive  to  seek  or  provide 
information  on  die  potential  long-terra 
effects  of  exposure.  Employers  faced 
with  potentially  higfa  compensatory 
payments  may,  in  fact  have  a 
disincentive  to  provide  information  to 
employees.  When  relevant  information 
is  provided,  however,  employers  and 
employees  might  still  find  informed 
decisionmaking  a  difficult  task, 
especially  where  long  latency  periods 
precede  the  development  of  chronic 
disabling  disease.  Moreover,  if  signs  and 
symptoms  are  nonspecific — that  is,  if  an 
illness  could  be  job-related  or  could 
have  other  causes— employees  and 
employers  may  not  link  disease  with 
sudi  occupational  exposure. 

Second,  even  if  workers  were  fully 
informed  of  the  health  risks  associated 
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with  exposure  to  hazardous  aubstances, 
many  face  limited  employment  options. 
Nontransferability  of  occupational  skills 
and  high  national  unemployment  rates 
sharply  reduce  a  worker's  expectation 
of  obtaining  alternative  employment 
quickly  or  easily.  A  worker  employed  in 
a  foundry,  for  example,  could  find  it 
difTicult  to  apply  occupational  skills  to  a 
new  fob  in  searching  for  a  safer 
workplace. 

In  many  regions  of  the  country,  the 
practical  choice  for  workers  is  not 
between  a  safe  job  and  a  better  paying 
but  more  hazardous  position,  but  simply 
between  employment  and 
unemployment  at  the  prevailing  rates  of 
pay  and  risk.  In  addition  to  the  fear  of 
substantial  income  loss  from  prolonged 
periods  of  unemployment,  the  high  costs 
of  relocation,  the  reluctance  to  break 
family  and  community  ties,  and  the 
growth  of  institutional  factors  such  as 
pension  plans  and  seniority  rights  serve 
to  elevate  the  cost  of  job  transfer.  Thus, 
especially  where  wages  are  more 
responsive  to  the  demands  of  more 
mobile  workers  who  tend  to  be  younger 
and  perhaps  less  aware  of  job  risks. 
hazard  premiums  for  the  average  worker 
will  not  fully  compensate.  Where  this  is 
the  case,  labor  market  negotiations  are 
unlikely  to  reflect  accurately  the  value 
that  workers  place  on  health. 

In  addition  to  the  market 
imperfections,  externalities  occur  if 
employers  and  employees  settle  for  an 
inefficiency  low  level  of  protection  from 
hazardous  substances.  For  the 
competitive  market  to  function 
efficiently,  only  workers  and  their 
employers  should  be  affected  by  the 
level  of  safety  and  health  provided  in 
market  transactions.  In  the  case  of 
occupational  safely  and  health, 
however,  society  shares  part  of  the 
financial  burden  of  occupationally 
induced  diseases,  including  the  costs  of 
premature  death,  chronic  illness,  and 
disability.  Those  individuals  who  suffer 
from  occupationally  related  illness  are 
cared  for  and  compensated  by  society 
through  taxpayer  support  of  social 
programs,  including  welfare.  Social 
Security,  and  Medicare.  These  combined 
factors  of  labor  market  imperfections 
and  the  existence  of  externalities 
contribute  to  the  failure  of  the  market  to 
supply  healthful  working  conditions  in 
industries  where  hazardous  substances 
exist. 

Tort  Uability 

The  use  of  liability  under  tort  law  is 
one  nonregulatory  alternative  that  has 
been  increasingly  used  in  litigation 
concerning  occupationally  related 
illnesses.  Prosser  (1)  describes  a  tort  in 
part,  as  a  "civil  wrong,  other  than  a 


breach  of  contract,  for  which  the  court 
will  provide  a  remedy  in  the  form  of  an 
action  for  damages,"  although  he  says 
that  "a  really  satisfactory  definition  has 
yet  to  be  found." 

If  the  tort  system  applies,  it  would 
allow  a  worker  whose  health  has  been 
adversely  affected  by  occupational 
exposure  to  a  hazardous  substance  to 
sue  and  recover  damages  from  the 
employer.  Thus,  if  the  tort  system  is 
effectively  applied  it  might  shift  the 
liability  of  direct  costs  of  occupational 
disease  from  the  worker  to  the  firm 
under  certain  specific  circumstances. 

With  very  limited  exceptions, 
however,  the  tort  system  is  not  ■  viable 
alternative  in  dealings  between 
employees  and  their  employers.  All 
states  have  legislation  providing  that 
Workers'  Compensation  is  either  the 
exclusive  or  principal  remedy  available 
to  employees  against  their  employers. 
Thus,  under  tort  law.  workers  with  an 
occupational  disease  caused  by 
exposure  to  a  hazardous  substance  can 
only  file  a  product  liability  suit  against  a 
third  party  manufacturer  (e.g.,  Johns 
Manville),  processor,  distributor,  sales 
firm,  installer,  agency,  or  contractor.  It  is 
often  difficult,  however,  to  demonstrate 
a  direct  link  between  an  exposure  to  a 
hazardous  substance  and  the  illness. 

in  order  to  pursue  litigation 
successfully,  there  must  be  specific 
knowledge  of  the  magnitude  and 
duration  of  a  worker's  exposure  to  a 
hazardous  substance,  as  well  as  the 
causal  link  between  the  disease  and  the 
occupational  exposure.  Usually,  it  is 
extremely  difficult  to  isolate  the  role  of 
occupational  exposures  in  causing  the 
disease,  especially  if  workers  are 
exposed  to  many  toxic  substances.  This 
difficulty  is  further  compounded  by  the 
long  latency  periods  that  are  frequently 
involved.  In  addition,  the  liable  party 
must  be  identiRable,  but  workers  may 
have  several  employers  over  a  working 
lifetime.  The  burden  of  proof  that  an 
occupational  exposure  to  a  hazardous 
substance  occuired.  that  a  specific 
employer  is  the  liable  party,  and  that  the 
exposure  level  was  significant  may 
prohibit  the  Individual  from  initiating 
the  suit 

The  costs  associated  with  producing 
information  and  with  litigation  itself 
may  be  quite  substantial.  First 
information  is  a  public  good,  which 
means  that  once  produced  it  can  be 
transmitted  inexpensively  to  any 
number  of  individuals  without 
diminishing  the  quality  or  quantity  of 
the  information.  It  is  tjfierefore,  difficult 
to  control  distribution  once  the 
information  is  produced.  A  producer  of 
information  may  find  that  information 


produced  at  great  expense  can  be 
acquired  freely  by  potential  customers, 
and  that  consequently,  the  market  for 
the  information  has  virtually 
disappeared.  As  a  result  public  goods 
are  typically  underproduced  relative  to 
what  is  considered  economically 
efficient  This  general  undersupply  of 
information  adversely  affects  workers* 
awareness  of  the  cause  of  their  illness 
and  thus  reduces  the  likelihood  that  they 
will  pursue  tort  liabiUty  suits. 

Second,  legal  proceedings  impose 
costs  on  both  plaintiffs  and  defendants. 
In  deciding  whether  to  sue,  the  tort 
victim  must  be  sure  that  the  size  of  the 
claim  will  be  large  enough  to  cover  legal 
expenses.  In  effect  the  plaintiff  is  likely 
to  face  substantial  transaction  costs  in 
the  form  of  a  contingency  fee,  commonly 
33  percent  plus  additional  legal 
expenses.  Tlie  accused  firm  must  also 
pay  for  its  defense. 

'The  majority  of  occupational  disease 
tort  activity  has  involved  workers 
exposed  to  asbestos.  To  date, 
approximately  100,000  individual 
plaintiffs  have  filed  asbestos  lawsuits  in 
the  country.  These  employees  avoided 
the  exclusive  remedy  of  Worker's 
Compensation  by  suing  suppliers  of 
asbestos  instead  of  employers.  A  report 
prepared  by  the  Research  Triangle 
Institute  entitled.  Tort  Uability  and 
Worker  Health:  An  Examination  of  the 
Economic,  Legal,  and  Scientific  Issues 
Surrounding  the  Occupational  Disease 
Protection  Afforded  by  Tort  Law  |2J, 
contains  some  data  pertaining  to  legal 
costs  and  the  size  of  awards.  One 
investigator,  for  example,  found  that  an 
average  ratio  of  legal  costs  to  proceeds 
was  37  percent  for  a  sample  of  cases. 
The  data,  however,  do  not  separate  legal 
fees  paid  by  the  defendants  and 
plaintiffs. 

Insurance  and  liability  costs  are  not 
borne  in  full  by  the  specific  employer 
responsible  for  the  risk  involved.  For 
firms  that  are  insured  the  premium 
determination  process  is  such  that 
premiums  only  partially  reflect  changes 
in  risk  associated  with  changes  in 
exposure  to  hazardous  substances.  This 
lack  of  complete  adjustment  is  the  so- 
called  "moral  hazard  problem."  which  is 
the  risk  that  arises  frtim  the  possible 
dishonesty  or  imprudence  of  the  insured. 
As  the  insured  firm  has  paid  an 
insurance  company  to  assume  some  of 
the  risks,  that  firm  has  less  reason  to 
exercise  the  diligence  necessary  to 
avoid  losses.  Transfer  of  risk  is  a 
fundamental  source  of  imperfection  in 
markets.* 


'  For  a  gmaral  ditcuMioa  of  moral  hazard  at  a 
aource  of  market  failure,  tee  Arrow  |4|  and  Spence 

CoaUnur-* 
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For  firms  that  self-insore  or  cany 
liability  insurance  with  a  large 
deductible,  the  costs  of  a  single  daim 
may  be  fuUy  borne  by  the  firm.  Very 
small  firms,  and  large  firms  with  a  large 
number  of  claims,  however,  may  fail  to 
meet  the  full  costs  by  dedning 
bankruptcy.  For  evampln,  dw  lohns 
Manville  Corporatioo**  declared 
bankruptcy  to  avoid  massive  claims 
associated  with  asbestos-related 
disease.  Although  the  firm  experienced 
a  sharp  decline  in  the  value  of  itsatock. 
it  is  still  in  business,  while  its  (Mifiliea 
to  pay  asbestos-related  claims  is4a 
considerable  doubt  Other  asbestos 
producers,  including  U.N  JL  Industries. 
Inc.  and  Amatex  Corporation,  have 
followed  the  example  of  tfaa  Manville 
Corporation  by  filiag  for  bankruptcy  (9]. 
fiuther  reducing  the  chances  that  their 
workCTS  or  othm  who  contract 
asbestos-related  diseases  will  collect 
Worker's  Compensation  or  tort  liability 
awards 

Workers'  Compensation 

The  Worken'  Compensation  system  is 
a  result  of  the  perceived  inadequacies  in 
liability  or  insurance  systems  to  oooipel 
employers  to  prevent  occupational 
disease  or  compensate  woilnrs  fully  for 
their  losses.  The  system  was  desi^ied  to 
internalize  some  of  the  social  costs  of 
production,  but  in  reality,  it  has  fallen 
short  of  compensating  woricers 
adequately  for  occupationally  related 
disease.  Ilius,  society  shares  the  biuden 
of  occupationally  related  adverse  health 
effects,  premature  mortality,  excess 
morbidity,  and  disability  through 
taxpayer  support  of  social  programs 
such  as  welfore.  Social  Security 
disability  payments,  and  Medicare. 

Compensation  tends  to  be  inadequate, 
especially  in  permanent  disability  cases, 
in  view  of  the  expiration  of  benefit 
entitlements  and  the  failure  to  adjust 
benefits  for  changes  in  a  worker's 
expected  earnings  over  time.  As  of 
January  1987, 8  states  stiU  restricted 
permanent  disability  benefits  either  by 
specifying  a  maximum  number  of  weeks 
for  whidi  benefits  could  be  paid  or  by 
imposing  a  ceiling  on  dollar  payments 
[10]. 


and  /t^*"""*  |S|-  For  applicationi  of  thit  concept 
lo  amplojPM  huMk  and  safety,  tec  caieliua  |e|.  Rm 
|7|,  and  Conaad  and  General  Reaeardi  CwperaMow 
IS.  SecUoa  S.11. 

**  lotaw  ManviHe  CoHMHatioa.  ionBeriy  (he 
world's  Iai«e8i  asbealoa  oianulactiirer.  Med  for 
Chaplar  XI  protoctkM  under  the  Federal  Bankruptcy 
law  in  Augnal  laat.  lite  company  was  financially 
aolveM  wban  M  filad  lor  iMnkniptcy  b«l  aMiawtad 
that  it  would  ahinalaly  face  a  oosl  of  mora  Ihaa  tZ 
trillion  to  settle  51000  asbestoe-related  claims.  In 
the  meantime,  the  company's  assets  have  been 
froaen  and  successful  plainUfb  cannot  collect 
awarda  (S). 


At  present  time  and  dollar 
restrictions  on  benefit  payments  are 
even  more  prevalent  in  the  area  of 
survivor  benefits.  The  diuvtion  of 
survivor  beitefits  is  often  restricted  to  10 
years,  and  ddlar  maximums  on  survivor 
payments  range  from  $74X10  to  9BO.O00L 
In  addition,  it  should  be  noted  diat  if  the 
employee  dies  quickly  from  the 
occiqwtional  illness  and  has  no 
dependents,  the  envloyer  need  pay  only 
nominal  damages  under  Workers' 
Compensation  (i.e..  a  $1X100  death 
benefit). 

Finafiy.  in  spite  of  current  statutory 
protection,  disability  from  ocoqtational 
diseases  represents  a  oootinaing. 
complex  problera  for  Workers' 
Compensation  pragnois.  Occupational 
diseases  BMy  take  yean  to  develop,  and 
more  than  one  causal  agent  may  l>e 
involved  in  their  onset  Consequently, 
disabilities  resulting  from 
occnpatianally  induced  illness  often  are 
less  clearly  defined  dian  those  &tm> 
occupationally  induced  iiqury.  As  a 
result  Workers'  Compensation  is  oflen 
a  weak  remedy  in  thecasaaf 
occupational  disease.  For  example,  as 
recently  as  April  1963.  the  U.S.  Supreme 
Court  refused  to  hear  an  occupational 
disease  case  [Richard D.  BunJserv. 
National  Gypsum  Co.)  involving  a 
worker  who  was  diagnosed  as  having 
ari>estosis  23  yean  after  the  expiration 
of  the  S-year  time  limit  allowed  by 
Indiana  law  for  filing  a  oampensation 
claim  (11).  Indeed,  tiiere  is  some 
evidence  indicating  that  the  peat 
majority  of  occupationally  induced 
illnesses  are  never  reported  or 
compensated  (12). 

tixt  insurance  premiums  paid  by  a 
firm  under  the  Woikera'  Compensation 
system  are  generally  not  experience 
rated— that  is,  they  do  not  reflect  the 
individual  firm's  job  safety  and  heaMb 
record.  About  80  percent  of  all  firms  are 
ineligible  for  experience  rating  because 
of  their  small  size.  Such  firms  are  class 
rated,  and  rate  reductions  are  granted 
only  if  die  experience  of  the  entire  dass 
inqiroves.  Even  when  firms  have  an 
experience  rating,  the  premiums  paid 
may  not  accurately  reflect  the  true 
economic  losses.  Segregation  of  loss 
experience  into  dasses  is  somewhat 
arbitrary,  and  an  individual  firm  may  be 
dassified  widi  other  firms  that  have 
substantially  different  normal  acddent 
rates.  An  experience  ratii^  is  generally 
based  on  the  benefits  paid  to  workers, 
not  on  the  firm's  safety  record.  Thus, 
employen  may  have  a  greater  incentive 
to  i«duoe  premiiuns  by  contesting  daima 
than  by  initiating  safety  measures. 

In  summary,  the  Woiken' 
Compensation  system  suffen  from 


several  defects  that  seriously  reduce  its 
effectiveness  in  providing  incentives  for 
firms  to  create  safe  and  healthful 
workplaces.  The  scheduled  benefits  are 
significantly  less  than  die  actual  kwaes 
to  the  ii^ured  workers,  and  recovery  is 
often  very  dfficult  in  the  case  of 
occupational  diseases.  Thus,  the 
existence  of  a  Worken'  Compensation 
system  limits  an  employer's  liability 
significantiy  below  the  actual  costs  of 
the  injury.  In  addition,  premiums  for 
individual  firms  are  unlikdy  to  be 
spedfically  related  to  that  finns's  risk 
environment  The  firm,  therefore,  does 
not  receive  the  proper  "signals"  and 
consequenUy  fails  to  invest  sufficient 
resources  in  reducing  woHcplace  injuries 
and  illni»ffr*y  The  economic  costs  not 
borne  by  the  employer  are  borne  by  the 
employee  or.  as  is  often  the  case,  by 
society  through  public  insurance  aiid 
welfare  propvms. 

Standards  of  Other  Organizations 

Traditionally,  representatives  of 
professional  organizations  have 
coUectivdy  devdoped  vdimtaiy 
guidelines  to  assist  memben  in 
maintaining  safe  and  healthful  working 
conditions  for  their  employees.  These 
guidelines  are  widely  disseminated 
among  memben  of  the  organizations 
and.  at  times,  have  been  adopted  as 
guidelines  by  organizations  beyond  the 
initiating  one  as  well  as  by  industry 
groups.  In  some  cases  they  have  become 
the  de  facto  industry  standard  Three 
professi<Hial  organizatioiu  have 
developed  voluntary  guidelines  in  the 
form  of  exposure  limits  for  chemical 
substances:  The  American  National 
Standards  Institute  (ANSI):  die 
American  Industrial  Hygiene 
Association  (AIHA):  and  die  American 
Conference  of  Governmental  Industrial 
HygienisU  (ACGIH).  ANSI  has 
withdrawn  its  earlier  hazardous 
substance  standards  and  has  stated  it 
does  not  intend  to  publish  any  others. 
The  AIHA  has  a  rather  limited  list  of 
recommended  limits.  However,  the 
ACGIH  has  published  an  extensive  list 
of  threshold  limit  values  (TLVs)  for 
many  years.  The  ACGIH  is  recopuzed 
throughout  the  world  for  its  memben' 
expertise  and  contribution  to  industrial 
hygiene. 

In  May  1971.  OSHA  adopted  as 
Fedoal  health  standards  the  exposure 
limits  recommended  by  ANSI  and 
ACGIH  for  425  chemicals.  Since  that 
time,  advances  in  sdentific  knowledge 
have  demonstrated  that  those  limits  are 
not  always  adeqtiate  to  protect 
employee  health.  Consequentiy.  the 
ACGDi  die  professional  organization 
which  continues  to  develop  TLVs,  has 
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changed  its  recommendations  yearly  to 
reflect  later  information.  However, 
adherence  to  the  TLVt  developed  after 
1871  is  purely  voluntary.  Except  for 
imminent  haiards,  there  is  no  sanction 
for  failure  to  comply  with  the  Hmits  and 
many  employers  have  not  adopted 
practices  which  would  control  employee 
exposure  to  these  new  levels. 

In  addition  to  professional 
orga'i^tions,  international  bodies  such 
as  the  European  Economic  Community, 
the  International  Labor  Otganixation. 
and  the  World  Health  Organiiation 
have  recommended  exposure  limits  for 
some  haiardous  substances.  While 
these  limits  may  not  be  as  widely 
known  in  the  United  States  as  those  of 
U.S.  professional  organizations,  they  are 
made  available  to  the  industrial  hygiene 
community  through  professional 
ioumals  and  meetings.  Within  the  ISS^ 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  of  the 
Department  of  Health  and  Human 
Services  has  published  recommended 
exposure  limits  (RELs)  for  a  number  of 
chemicals.  These  are  publicized  through 
NIOSH  Current  Intelligence  Bulletins 
and  other  publications  which  are  widely 
disseminated. 

Although  the  AOGIH  TLVs  and  the 
NIOSH  RELs  are  widely  recognized  by 
health  professionals  and  employers 
alike.  OSHA  has  found  that  some 
employers  are  not  complying  voluntarily 
with  the  newer  TLVs,  the  RHa  or  the 
standards  of  other  bodies.  Chapter  D 
discussed  OSHA's  estimates  of  the 
extent  of  exposures  in  excess  of  the 
TLVs,  and  the  adverse  health  effects 
resulting  from  such  exposure.  OSHA 
believes  that  significant  numbers  of 
employees  are  exposed  to  chemicals  at 
levels  exceeding  those  recommended  by 
other  organizations,  and  that  OSHA 
cannot  rely  on  employers  to  comply 
voluntarily  with  the  recommendations. 
Therefore,  OSHA  concluded  that  this 
nonregulatory  alternative  is  not 
generating  the  optimal  level  of 
occupational  health. 

Conclusion 

OSHA  believes  that  there  are  no 
nonregulatory  alternatives  that 
adequately  protect  workers  from  the 
adverse  health  effects  associated  with 
expoeure  to  the  chemicals  regulated  in 
this  rulemaking.  OSHA  believes  that  tort 
liability  laws  and  Workers' 
Compensation  do  not  provide  adequate 
worker  protection  due  to  market 
imperfections.  Some  employers  have  not 
complied  with  the  standardi 
recommended  by  professional 
organizations.  The  deleterious  health 
effects  resulting  from  continued  high 


levels  of  exposure  to  hazardous 
substances  require  a  regulatory  solution. 

The  National  Grain  and  Peed 
Association  (NGFA)  has  disa^eed  with 
OSHA's  conclusion  that  this  rule  is 
necessitated  by  a  situation  of  market 
failure  (Ex.  180A1.  NGFA  claims  that 
OSHA  "ultimate^  rejects  each  of  the 
alternatives  because  of  what  it 
characterizes  as  imparfsctioas  in  the 
ability  of  each  of  the  alternatives  to 
meet  fully  that  alternative's  theoretical 
objectives."  OSHA  is  not  implying  that 
nonregulatory  alternatives  are  complete 
failures,  but  that  they  are  not  total 
successes.  That  they  are  partial  failures 
is  precisely  the  situation  that  creates  the 
need  for  OSHA.  Because  OSHA  cannot 
write  and  mforca  a  unique  set  of 
regulations  for  each  facility,  the 
regulations  must  be  written  and 
er^orced  on  an  industty-wride  basis.  This 
does  not  imply  that  all  firms  have  failed 
to  adopt  guidelines,  but  that  some  have 
and  that  workers  at  these  firms  are 
potentially  at  risk. 

The  rules  will  not  impact  on  those 
entities  which  have  already  adopted  the 
voluntary  guidelines  of  ACGIH  and 
NIOSH.  mat  the  rule  wiU  do  is  compel 
those  firms  that  have  done  little 
voluntarily,  to  act  Furthermore,  firms 
which  comply  voluntarily  can  be  at  a 
competitive  disadvantage  in  the  short 
nm.  When  some  firms  don't  comply  with 
voluntary  standards,  the  pressure  not  to 
comply  increases  on  all  firms.  When  aU 
firms  must  comply  with  a  regulation, 
none  should  be  at  a  competitive 
advantage  or  disadvanti^  as  a  direct 
result  of  the  regulation. 

NGFA  also  states  that  although  none 
of  die  nonregulatory  alternatives  are 
perfect  impcnfection  is  not  justification 
for  "dismissing  that  alternative  as  a 
failure."  and  ^t  "the  relevant  question 
is  whether  or  not  these  alternatives— on 
the  whole — promote  workplace  safety, 
and  to  what  extent  they  do  so."  OSHA 
fully  agrees  with  these  statements. 
Certainly  the  alternatives,  when 
followed,  do  promote  workplace  safety, 
but  the  extent  to  which  they  do  so  may 
not  be  sufficient  The  1088  sample 
survey  showed  that  among  firms  where 
there  are  chemical  exposures.  20  percent 
would  not  be  in  compliance  with  the 
new  standards  and  less  than  15  percent 
of  firms  making  or  using  hazardous 
substances,  did  exposure  monitoring. 
OSHA  believes  these  facts  reflect  the 
market's  failure  to  better  control 
exposures  to  hazardous  substances. 

The  situation  of  imperfect  information 
is  also  questioned  by  NGFA.  They  cite 
the  availability  of  information  from 
various  sources  (news  media,  labor 
unions,  local  public  interest 


organizations,  plaintiffs'  attorneys), 
stating  "all  of  whom — for  their  own 
reasons — aggressively  spread  the  word 
about  substances  that  may  present 
occupational  health  risks."  The 
comments  and  testimony  received  for 
this  rulemaking  present  an  ideal 
example  of  the  problems  of  information. 
First  the  information  is  often  presented 
in  a  selective  manner  precisely  because 
the  presenters  are  working  "for  their 
o«vn  reasons."  The  NGFA  maintained  in 
the  hearing  that  there  are  no  substantive 
hazardous  exposure  problems  at  grain 
elevators  and  has  sued  OSHA  to  try  to 
prevent  the  hazard  communication 
standard  from  informing  their  workers 
of  any  risk.  Yet  grain  dust  has  been 
known  to  cause  disease  since  at  least 
1713  and  most  if  not  all.  impartial 
expert  organizations  have  concluded  it 
does  cause  disease.  Second,  the  sheer 
volume  of  information  in  some  cases  is 
overwhelming.  Third,  the  highly 
technical  nature  of  much  information 
makes  analysis  extremely  difficult 
except  for  the  specialist  For  example, 
the  industrial  structure  of  grain  handling 
is  segmented  among  several  major 
industry  categories  (SICs).  Information 
from  one  subcategory  can  be 
inadvertently  misrepresented  to  apply  to 
all  grain  handling  facilities.  The 
combination  of  these  factors  can  make 
analysis  of  information,  even  when  it  is 
available,  very  difficult  or  inconclusive. 

NGFA  asserts  that  the  tort  system 
provides  better  recourse  for  employees 
than  OSHA  admits.  As  just  discussed, 
the  tort  system  provides  only  an 
imperfect  remedy.  The  employees' 
damages  ara  restricted  under  Workers' 
Compensation  and  it  is  difficult  to  prove 
causation.  The  only  possible  defendant 
is  the  supplier,  not  the  employer.  This 
does  not  encourage  employers  to  take 
precautions.  The  greatest  problem  with 
the  tort  system  is  that  torts  are  a 
retroactive  remedy,  after  illness  or 
death,  whereas  OSHA  has  a 
responsibility  to  assure,  to  the  extent 
feasible,  that  no  employee  will  suffer 
material  impairment  of  health  or 
functional  capacity  prospectively. 
Although  the  threat  of  a  tort  may  help  to 
prevent  health  damage  to  employees,  it 
remains  mora  a  form  of  compensation 
for  injuries  suffered  than  a  preventive 
measure. 

NGFA  contends  that  "A  profit- 
maximizing  employer  certainly  will 
incorporate  those  additional  costs 
(insurance,  hiring,  training,  goodwill)  in 
its  consideration  of  necessary  safety 
measures."  OSHA  agrees  that  in  the 
ideal,  employera  and  manufacturers 
would  provide  a  high  level  of  safety  and 
health  protection  tc  'heir  employees. 
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This  is  not  however,  reflected 
everywhere  in  reaUty.  Long-term 
implications  of  safety  and  health 
problems  are  often  ignored  or 
underestimated  in  the  pursuit  of  short- 
term  profits. 

OSiA.  therefore,  does  no  agree  with 
the  NGFA's  arguments  and  continues  to 
believe  that  there  are  no  nonregulatory 
alternatives  that  adequately  protect 
workers  from  the  adverse  health  effects 
associated  with  exposure  to  the 
chemicals  regulated  in  this  final 
standard. 
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F.  Technological  Feasibility 
Feasibility  Determination 

This  chapter  presents  a  technological 
feasibility  analysis  of  industry's  ability 
to  meet  OSHA's  proposed  permissible 
exposure  limits  (PELs)  for  a  wide  range 
of  occupational  health  hazards.  These 
PELs  would  include  limits  on  airborne 
concentrations  of  substances,  and  in 
some  instances,  direct  contact  of  the 
skin  with  the  substance. 

The  control  of  woricplace  exposures  to 
toxic  chemicals  involves  combining  a 
variety  of  standard  techniques  to  solve  a 
situation-specific  problem.  OSHA 
believes  that  existing  engineering 
controls  are  available  to  reduce 
exposure  levels  to  the  new  levels. 

In  reviewing  the  comments  and 
hearing  testimony  on  the  technological 
feasibility  of  achieving  the  PELs  and 
other  limits.  OSHA  has  found  that  for 
the  overwhelming  majority  of  situations 
where  air  contaminants  are  encountered 
by  workers,  compliance  can  be  achieved 
by  applying  known  engineering  control 
methods  and  work  practice 
improvements.  It  is  recognized, 
however,  that  in  some  circtmistances. 
respiratory  protection  may  be 
necessary. 

Types  of  Ccmtrols 

In  general  three  basic  types  of 
controls  may  be  employed  to  reduce 
employee  exposures: 

•  Engineering  controls 

•  Work  practices  and  administrative 
reforms 

•  Personal  protective  equipment 
Consistent  with  OSHA  regulations 

and  policy,  this  chapter  examines  the 
feasibiUty  of  engineering  controls  and 
v/otk  practices  to  control  employee 
exposure,  in  preference  to  personal 
protective  equipment 

Engineering  Controls.  Engineering 
controls  involve  the  use  of  local  exhaust 
ventilation,  general  ventilation  isolation 
of  the  worker  and  enclosure  of  the 
source  of  emissions  process 
modifications  equipment  modifications 
and  substitution  of  non-hazardous 
chemicals.  These  methods  may  be  used 
alone  or  in  combination  of  any  two  or 
more  controls  depending  upon  the  needs 
of  a  specific  situation.  Variations  in 
situations  usually  residt  bom  the  type  of 
process  being  used  and  the  number  of 
chemicals  in  the  air.  However,  these 
controls  are  considered  standard 
techniques  which  will  effectively  control 
these  variables  either  by  themselves,  or 
coupled  with  changes  in  work  practices. 

Ventilation.  Perhaps  the  most  widely 
used  technique  for  controlling  chemical 
exposures  is  the  use  of  ventilation. 
General  ventilation  uses  the  movement 


of  air  within  the  general  work  space  to 
displace  or  dilute  the  contaminant  with 
fresh  outside  air.  General  ventilation  is 
not  typically  the  preferred  control 
methoid  in  most  operations  due  to  the 
large  volumes  of  air  movement  required. 
Local  exhaust  ventilation  uses  much 
smaller  volumes  of  air.  exhausted  from 
the  point  at  which  contaminants  are 
generated  to  remove  the  contaminant  at 
the  source. 

Isolation.  Isolation  involves  placing  a 
physical  barrier  between  the  hazardous 
operation  and  the  woricer.  Many 
modem,  automated  manufacturing 
processes  are  now  fully  enclosed  in 
ventilated  cabinets.  He  effectiveness  of 
such  a  control  technique  depends  on  the 
frequency  with  which  the  workers  have 
to  enter  U)e  enclosure  during  normal 
operations.  In  other  situations,  rather 
than  placing  the  process  or  machine  in 
an  enclosure,  the  worker  may  be  put 
into  a  controlled  atmosphere  enclosure. 
Many  processes  which  involve  potential 
chemical  exposures  are  operated 
remotely  by  operators  in  air  conditioned 
booths. 

Substitution.  Substitution  refers  to  the 
replacement  of  a  toxic  chemical  in  a 
particular  process  or  work  area  with 
another,  less  toxic  product  Properly 
applied,  substitution  can  be  a  very 
effective  control  technique.  However, 
care  must  be  taken  to  ensure  that  the 
proposed  substitute  performs  in  a 
similar  manner  to  the  product  being 
replaced.  In  addition,  it  is  essential  that 
the  substitute  be  carefidly  evaluated  to 
ensure  that  in  controlling  one  hazard, 
another  different  hazard  is  not 
inadvertently  introduced.  The  substitute 
must  also  be  compatible  with  existing 
manufacturing  equipment  and 
processes. 

The  success  of  these  techniques  will 
depend  on  the  physical  properties  of  the 
chemicals  and  emissions  encountered 
(boiling  point  vapor  pressure,  etc.)  and 
the  process  operating  conditions 
(temperative,  pressure,  etc.).  In  some 
cases,  particulariy  with  cleaning 
solvents,  substitution  may  provide  the 
quickest  and  most  effective  means  of 
neducing  exposure.  In  other  situations 
where  particular  physical  or  chemical 
properties  are  required,  major  effort  may 
be  required  to  alter  processes  or  install 
or  expand  local  or  general  dilution 
ventilation.  The  extent  to  which 
engineering  controls  may  be  effectively 
used  will  vary  from  industry  to  industiy, 
as  well  as  plant  to  plant  within  an 
industry. 

Work  Practices  and  Administrative 
Reforms.  Work  practice  controls  include 
housekeeping  procedures,  material 
handling  or  transfer  procedures,  leak 
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detection  programs,  training  and 
personal  hygians.  In  ouny  cases,  it  is 
possibis  to  bring  about  substantial 
reductions  in  smployae  sxposures  by 
applying  work  practice  controls. 

Penoaal  Protective  Equipment 
Where  it  is  impractical  to  apply 
engineering  or  work  practice  controls,  or 
where  their  application  will  not 
consistently  raduca  employee  exposures 
below  the  proposed  PELs.  personal 
protective  equipment  such  as 
respirators,  may  be  used  to  prevent  and 
reduce  exposures. 

Industry  Engineering  Controls 

To  determine  whether  engineering 
controls  and  work  practices  can  reduce 
employee  exposures  to  the  proposed 
PELs.  OSHK  through  its  contractors, 
examined  typical  work  processes  found 
in  a  cross  section  of  indiutries.  Using 
this  list,  industry  experts  identified 
which  major  processes  had  potential 
haxardous  exposures  and  may  require 
additional  engineering  controls  or 
differant  work  practices  in  order  to 
achieve  the  proposed  PELs.  To  assess 
whether  these  would  be  feasible  for  the 
processes  within  the  industry  group, 
records  maintained  by  OSHA  and 
MOSH  were  seerched  to  identify 
examples  of  the  successful  application 
of  controls  to  these  processes.  Based 
upon  the  lodgments  of  the  industry 
experts,  a  determinatioo  was  oiadiB  as  to 
the  probable  feesibility  of  achieving  the 
propoaed  PELa.  A  list  of  the  processes 
snd  control  measures  is  set  oat  in  Table 
V-«  at  the  end  of  this  chapter. 

This  chapter  presents  examples  of 
feasible  metho(»  of  controlling  expoeura 
to  hasardoos  subatanoes  encountered  in 
processes  used  in  the  SiCs  for  which 
costs  snd  benefits  have  been  identified. 
Unit  costs  for  these  or  similar  controls 
wera  used  aa  the  basis  for  the  coat 
proiactkma  in  Ckaplar  V.  in  additkn. 
this  dMplsr  saauBartaes  the  docket 
entries  regarding  technological 
feaaibility. 

Infotaatlon  from  oomaieoten  to  tha 
docket  or  stalaaMnta  at  the  haartaga 
indicate  diet  for  dM  vaat  mafority  of 
rirms.  the  pcepeaad  PELs  can  be  eiet 
using  engineering  controls  alone,  in  tha 
few  iaolatad  casaa  it  ia  recomiiaad  that 
resplratocy  ptolectioa  must  be  added  to 
enginaaring  contrtMs  to  aaaan  worker 
saraty. 

SIC  20— Food  aad  Kindred  Prwtucte 

A  BMior  air  contaminant  in  the  food 
professing  industry  is  carfaon  dioxide 
(COt).  A  milk  products  plant  (SIC  2003) 
oonlioilad  carbon  dioxide  expeaures  by 
using  a  hood  which  fully  enckMed  the 
chiller-conveyor  line  and  exhausted  air 
from  the  system  to  an  axtackir  baghouse 


Carbon  dioxide  levels  resulting  from  the 
use  of  dry  ice  were  controlled  st  s  meat 
packing  plant  (SICs  2011  and  2013)  by  a 
stainless  steel  exhaust  hood.  Similarty.  a 
poultry  dressing  plant  controlled  carbon 
dioxide  emissions  by  using  a  slotted 
hood  exhaust  ventilation  system.  A  food 
processing  plant  (SIC  202)  controlled 
carbon  dioxide  exposure  by  increasing 
the  number  of  air  changes  in  tha 
packaging  room. 

OSHA  is  adopting  a  limit  of  lOOOO 
ppm  as  an  S-hour  TWA  for  COi  and  is 
supplementing  this  limit  with  a  15- 
minute  STEL  of  31X000  ppm.  The  Beer 
Institute  (Ex.  48. 142.  Tr.  8/0/88.  p.  9-28) 
and  the  Brewing  Industry  Safety 
Advisory  Committee  submitted 
comments  to  OSHA  on  carbon  dioxide. 
The  induatry  argued  at  the  public 
hearing  and  in  docket  submittals  that 
the  8-hoar  TWA  limit  of  5.000  ppm  for 
CQi  was  "unnecessarily  low  and 
restrictive''  (Ex.  4a  Tk>.  8/0/88.  p.  9-27). 
Accofdiiv  to  the  Beer  bwtitute.  the 
biawing  industry  "is  unique  relative  to 
carbon  dioxide  exposure  and  control 
...  no  other  industry  faces  the  same 
engineering  difficultias  for  controlling 
ambient  carbon  dioxide  as  the  brewing 
industry"  (Tr-  5/9/88).  No  details 
explaining  these  difficulties  were 
provided  by  these  commenters. 

Monitoring  data  taken  on  employees 
in  one  brewery,  together  with  a 
description  of  the  operations  that  cauae 
the  most  exposures,  are  contained  in  a 
study  of  cellar  worken  (Riley  and 
Brombeigei    Bamas,  1979).  Hm  data 
include  samples  taken  over  14  eight- 
hour  shifts.  Btght-hoor  TWA  exposures 
ranged  from  (X5  percent  (54X10  ppm)  to 
1.41  percent  (14100  ppn).  with  a  mean 
of  \M  percent  (lOJOO  ppm).  Data  on 
"maxiffloni  acate  expoeare**  were  also 
provided.  The  period  of  aiaximam  acute 
expoeura  ranged  from  2  ndnutes  to  240 
minutaa.  or  IIm  14  samples,  three 
exceeded  aSjtercent  (30AI0  ppai) 
15Hninata8TBL 

Expoeare*  result  from  a  build-up  of 
COi  in  large  feiaentatfcm  tanks  during 
the  bear  lisreMntstion  prooaaa.  Iliaaa 
tanks  are  sealed  systems:  die  COb  is 
normally  piped  eway.  Two 
circumstanoea  were  identified  by 
commenters  as  cauaing  COti  expoauraa. 
Pint,  if  excessive  pressure  builds  up.  an 
escape  vahre  blows.  The  concentration 
of  COk  hi  the  vldaity  of  such  a  Uoar-out 
was  measured  at 90  percent  (801X000 
ppm).  altho««liliM  level  ia  dia  area  fell 
to  12  percent  (12j000  ppm)  within  a  few 
minutes.  Swdi  blooMmta  are  reportedly 
rare.  The  second,  ead  routine  sooroe  of 
COk  exposure  is  die  opening  of  tank 
doon  eiad  the  entry  of  worken  into  the 
tank  to  Hush  out  sludge  thet  remains 
after  the  tank  has  been  drained.  After 


opening  the  doon  which  ere  near  the 
floor  and  open  onto  the  central  cotridor, 
the  cellar  worker  leaves  the  area  until 
most  of  the  COi  has  been  ventilated. 
The  principal  expoeures  to  OOh  in  the 
beer  industry  thus  involve  either  upset 
conditions  (s  blow-out)  or  maintenance 
activities  (entry  into  the  tank  to  clean 
it).  For  both  of  these  circumstances, 
OSHA  routinely  peimito  the  use  of 
respiratory  protection.  Exposures  in  the 
corridor  (resulting  from  the  opening  of 
tank  doon)  could  be  further  controlled 
by  the  work  practice  of  cracking  the 
door  snd  waiting  longer  before 
reentering  the  srea  or  by  adding  local 
exhaust  ventilation  to  capture  tihe  00^ 
escaping  bom  the  doors. 

OSHA  notes  that  commenten  from 
the  brewing  industry  supported  the 
Agency's  proposed  STEL  for  COk  of 
30An  ppm  fjt.  8/9/88.  p.  9-^).  and 
advocated  an  8-hour  TWA  of  ItXOOO 
ppm.  In  adopting  10.000  ppm  as  the  ^ 
hour  TWA  and  adding  a  15-minute  STQ. 
of  30j000  ppm.  the  Agnicy  believes  that 
feasibility  problems  in  this  industry 
sector  wUl  be  alleviated. 

Grain  dust  expoeures  in  this  sector 
occur  during  grain  handling  operations 
in  facilities  that  miU  grain  either  for 
human  use.  eg.,  flour  mills  and  rice  mills 
or.  more  commonly,  for  animal  use,  eg., 
feed  mills  (Ex.  5-752.  p.  10).  There  ia 
general  agreement  thet  the  highest 
exposures  in  eU  typee  of  grain-handling 
facilities  occur  dining  grsin  receiving 
operaUons  [Ex.  3-752:  Tr.  8/10/88.  p.  10- 
46):  the  grain  receivii^  process  is  tlie 
same,  regardless  of  the  type  of  facility  in 
which  it  occurs.  OSHA  proposed  e  level 
of  4  mg/m*  for  grain  dust:  because  of 
feasibility  considerations,  the  final 
standard  is  10  mg/m*. 

Many  commenten  stated  that  a  PEL 
of  4  mg/m*  was  not  achieveble. 
particularly  in  older  mills  (Bxs.  5-63. 5- 
lia  5-237. 5-299. 5-«05. 3-752.  3-755;  Tr. 
8/10/89.  ppi  10-45/l0-«8(  10-60/10-64; 
10-55/10-80: 10-61/10-70).  Industry 
representatives  stated  that  current 
employee  expoauree  to  yoln  dust  in 
mills  oftan  exceeded  the  prapoeed  limit 
(Tr.  8/10/88.  pp.  10-65. 10-«8c  Ex.  180). 
For  example.  David  Boesman. 
repreaenting  the  American  Feed 
Industry  AModation  (APIA),  reported 
that  "just  over  half  (of  89  samples  taken 
in  10  mills  by  tha  APIA)  exceed  die 
proposed  PS.  The  average  exposure 
was  lOJ  milUgrains  per  c»bic  oieter" 
(Tr.  8/10/88.  p.  10-«6|.  Mr.  Boesman  also 
stated  that  exposures  in  the  bulk 
receiving  areas  of  all  10  mills  eempled 
exceeded  4  mg/m*  and  averaged  12.9 
mg/m*  (Tr.  8/10/88.  p.  10-«6). 

According  to  a  1994  study  by  Uie  TJL 
Stiven  Or^mization.  15  of  20 


representative  mills  visited  "had  no  dust 
control  systems  at  aU.  and  (the 
remaining]  five  had  some  dust  control 
systems,  but  [these  were)  not 
comprehensive  in  scope"  (Tr.  8/10/88.  p. 
10-63).  According  to  Gary  Winsett, 
President  of  Winsett  Engineering,  Ino. 
an  independent  engineering  firm  that 
specializes  in  the  feed,  grain,  and 
related  agribusiness  industries:  "three 
separate  control  systems  would  be 
required  in  the  main  work  areas  of  each 
mill"  to  bring  13  of  the  20  mills  included 
in  this  20-mill  survey  down  to  the  4  mg/ 
m*  level  of  control  and  six  of  these  13 
mills  would  require  "relatively  extensive 
dust  control  systems  in  the  receiving 
areas"  to  achieve  the  4  mg/m*  limit  [Tr. 
8/10/88,  p.  10-63).  In  cases  where  such 
controls  are  in  place,  however,  Mr. 
Winsett  reported  that  exposures  had 
been  reduced  considerably  (Tr.  8/10/88. 
p.  10-62].  In  older  mills,  retrofitting  has 
been  successhd  in  reducing  grain  dust 
exposure  levels.  For  example,  )ohn 
Wolgemuth.  Corporate  Safety  and  Loss 
Control  Manager  for  Agway.  a  farm 
supply  and  food  marketing  cooperative 
owned  by  102,000  farmer-members, 
described  the  resulU  achieved  in  one 
mill  in  which  additional  exhaust  hoses 
had  been  installed.  According  to  Mr. 
Wolgemuth.  levels  were  reduced  from 
above  15  mg/m*  to  below  the  10  mg/m* 
level  by  retrofitting  (Tr.  8/10/88,  pp.  10- 
50/10-51). 

In  an  effort  to  obtain  information  on 
conditions  in  small,  rural  mills.  OSHA 
reviewed  the  dodcet  developed  in 
connection  with  the  Agency's  recent 
grain-handling  standard  [Docket  H- 
0117).  A  study  performed  by  Dr.  Buchan 
of  Colorado  State  Univeraity  reported 
that  in  eight  small  grain  elevatore  and 
feed  mills  in  his  state,  10  percent  of 
exposure  samples  were  above  the  4  mg/ 
m*  proposed  limit  (Attachment  1,  Ex.  3- 
751,  Docket  H-0117). 

There  are  a  variety  of  dust  controls  in 
use  in  grain  mills  at  the  present  time. 
Dust  collection  systems,  including 
pneumatic  dust  controls,  are  the  most 
widely  available  and  useful  methods  of 
controlling  grain  dust  in  mills  in  which 
dust  is  a  problem  (Ex.  3-752.  p.  17;  Tr.  8/ 
10/88.  p.  10-62).  A  dust  collector 
typically  consists  of  a  motor-driven  fan, 
which  creates  the  air  flow  necessary  to 
capture  dust  particles  and  carry  them 
through  duct  work  to  a  dust  collector. 
These  aspiration  systems  are  an 
"effective  method  of  controlling  dust 
emissions.  Aspiration  of  the  leg  consists 
of  a  flow  of  air  across  the  entire  boot 
which  entrains  the  liberated  dust  and 
carries  it  up  the  up-lpg  to  take-off 
points"  (52  FR  49592.  December  31, 
1967).  Depending  on  baseline  levels  of 


exposure,  several  coUecton  may  be 
needed  in  a  milL 

A  second  method  of  controlling  dust 
that  is  becoming  widely  used  is  the 
application  of  oil  mist  to  the  grain  to 
minimize  dust  generation.  This  oil  mist 
which  consists  of  mineral  oil  vegetable 
oil  or  some  combination  of  the  two.  is 
normally  applied  when  the  grain  is 
received  at  the  mill  Ralph  Mourer, 
testifying  for  the  AFIA,  stated  that  oil 
suppression  of  dust  is  a  promising 
control  that  he  has  just  installed  in  his 
feed  mills.  Although  he  has  not  yet  had 
much  experience  with  the  system,  he 
noted  "people  Tve  talked  [to]  and 
discussed  the  system  writh  are  very 
pleased"  [Tr.  8/10/88,  p.  10-78).  In  an 
eariier  study  of  grain  handling  facilities 
for  OSHA,  however,  Arthur  D.  Little  Inc. 
noted  that  there  are  some  limitations  to 
the  use  of  this  method: 

Mineral  oil  is  not  approved  for  use  as 
an  additive  on  food  grades  of  grain  by 
the  U.S.  Food  and  Drug  Administration. 
Vegetable  oil  may  be  an  allowed 
additive,  but  its  use  can  cause  the  grain 
to  adhere  into  masses  in  cold  climates. 
Further,  there  is  concern  that  the  oil  will 
become  rancid  or  create  a  commercially 
objectionable  odor  (Docket  H-0117, 
ADU  p.  VI-34). 

Scott  Bjornsom  bom  Hunter  Grain  in 
North  Dakota  also  reported  that  oil 
suppression  cannot  be  used  for  malting 
bariey  "because  of  the  absorption  with 
the  water  in  the  malt  process"  (Tr.  8/10/ 
88,  p.  10-85).  Despite  some  limitations 
on  ito  use,  oil  suppression  appeare  to  be 
an  efiiective  control. 

A  third  control  method  that  can  be 
used  in  facilities  with  hi^  dust 
exposures  is  the  use  of  vacuum  systems 
in  place  of  manual  sweeping  or 
compressed  air  blowing  during  clean-up 
operations.  A  Canadian  study  [Farant 
and  Moore,  "Dust  Exposures  in  the 
Canadian  Grain  Industry,"  American 
Industrial  Hygiene  Journal,  March  1978] 
of  grain  elevators  found  that  many  very 
high  exposures  to  grain  dust  were  a 
result  of  dust  raised  during 
housekeeping  operations  that  involved 
brooms  or  blowers  [Page  193. 
Attachment  to  Ex.  3-751,  Docket  H- 
0117]:  this  study  concluded  that  "the  use 
of  in-plant  vacuum  systems  would 
reduce  these  exposures." 
Representatives  of  the  AIFA  reported 
that  mills  have  switched  to  vacuum 
systems  to  control  their  employees' 
exposures  during  clean-up  (Tr.  6/10/88, 
p.  10-78). 

Industry  representatives  also 
described  the  filtration  systems  that  are 
being  installed  on  aspiration  systems  in 
feed  mills:  these  systems  are  being 
installed  in  many  areas  of  mills. 


expecially  in  the  loading  and  unloading 
areas,  where  the  highest  exposures  to 
grain  dust  occur  (Tr.  8/10/88.  p.  10-73). 
In  the  past  unfiltered  cyclones  were  in 
widespread  use  in  feed  mills  [Tr.  8/10/ 
68.  p.  10-64). 

To  deal  with  the  problem  of  grain  dust 
in  older  mills,  many  owners  are 
replacing  the  old-fashioned  wooden  legs 
with  "good,  tight  enclosed  steel  legs 
.  .  .  (and  in)  old  facilities  .  .  .  (that  had) 
open  grain  drag  conveyon ...  the 
conveying  systems  that  used  to  be  open 
have  lids  on  them  ...  to  keep  the  dust 
where  it  belongs"  [Tr.  8/10/8&  p.  10-80). 
Enclosure  of  this  type  is  a  standard  and 
recommended  industrial  hygiene 
practice  in  all  dusty  environments. 

OSHA  notes  that  much  of  the  control 
and  exposure  data  relied  on  by  AFIA 
representatives  at  the  hearing,  such  as 
the  1964  Stivere  study  of  the 
representative  group  of  20  feed  mills, 
predates  the  promulgation  of  OHHA's 
grain  handling  facility  standard:  the 
Agency  believes  that  many  facilities  in 
this  sector  are  in  the  process  of 
replacing  outdated  equipment 
retrofitting  existing  equipment  and 
"ti^tening  up  all  connections" 
throughout  die  mill  (Tr.  8/10/88,  pp.  10- 
62/10-83].  This  is  confirmed  by  industry 
representatives,  who  reported  that  these 
efforts  are  being  undertaken  in  response 
to  the  OSHA  standard,  their  insurance 
companies'  suggestions,  and  industry 
concerns  about  dust  levels  [Tr.  8/10/88. 
p.  10-73):  according  to  industry 
representatives,  these  controls  have 
reduced  fire  risks  (Tr.  8/10/8&  p.  10-74). 
improved  productivity  and  quality,  and 
led  to  better  working  conditions  [Tr.  8/ 
10/88,  p.  10-61). 

OSHA's  review  of  all  of  the  evidence 
in  the  record  indicates  that  10  mg/m'  is 
a  feasible  limit  in  the  grain  and  feed  mill 
sector.  The  final  rule  includes  this  PEL 
as  an  6-hour  TWA;  the  Agency  finds 
that  the  health  evidence  (see  Section 
XIC  of  the  preamble  to  the  final  rulr) 
demonstrates  a  significant  risk  of 
material  health  impairment  above  this 
level.  OS!  IA  finds  Uiat  feed  mill 
employere  will  be  able  to  achieve  the  10 
mg/m*  limit  in  cases  where  exposures 
remain  above  10  mg/m*  [see  [Tr.  8/10/ 
88.  p.  10-46]  or  where  older  mills  are 
involved  [see  Tr.  6/10/66,  p.  10-63]  using 
any  of  a  variety  of  controls:  oil  mist 
suppression  in  feed  mills,  aspiration 
systems  (with  or  without  filtration), 
enclosure  of  open  conveyors  and  other 
grain-handling  equipment,  and  the  use  of 
vacuuming  in  lieu  of  blowing  or 
sweeping  during  cleanup.  For  some  mills 
that  are  close  to  this  limit  at  the  present 
time.  OSHA  believes  that  the  gcncrbl 
"tightening  up"  described  by  Mr. 
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WoMgmuth  (Tr.  t/lO/sa.  pp.  10-82  lo 
10-«S|  win  b«  mdlkimt 

Th«  intMiMtkmal  InsliM*  of 
Aimonia  Rsfcif  athwi  (IIAR)  afsusd 
that  Iha  proposad  la^ah  for  aansoaia  (2S 
ppm  TWA.  3S  ppn  STEL)  would  ba 
viawad  aa  a  naiaaiioa  bacaaaa  aioat 
people  caniiol  detect  dM  odor  of 
aanonia  at  98  ppoL  Aa  saca.  aupiujrees 
would  aagiacl  pteper  control  aiaaaufsa 
(Ex.  119|.  David  a  KraaMr  of  Kahn's 
and  Coaapaay  (Bx.  113|  aUtod  tfial  'No 
one  ia  oar  plants  la  exposed  to 
continuous  exposora  to  99  ppm  aounonia 
concantrations". 

One  control  spproaeh  for  aounonia 
gas  encountered  in  poultry  processing 
(SIC*  201B  snd  aOlT)  re<|uired  the 
appropriate  placenent  of  cat-off  valves 
lo  freeier  ooiie  and  the  use  of  an  alarm 
detection  syelam  to  monitor  ambient  air 
conditiona. 

Ammonia-based  refrigerstion  systems 
sre  comoionly  ussd  in  ibe  meet  producte 
industry.  Commenters  expreesed 
concern  that  "anunonia  baaed 
refrigeration  sjrstems  .  .  .  sre  subfact  to 
occasional  laaka  arhich  aiay  result  in 
•hort-term  high  level  expoeorea"  (Exs.  9- 
807.  }-7S0|.  The  sltastion  refsrrsd  to  by 
these  oonuaanters  is  sn  intemitlant 
maintenance  or  upeet  condition,  for 
which  06HA  permite  tfte  ase  of 
respirators.  In  addition,  a  rspresentaUva 
of  the  Pood  and  AlUad  Sarvioaa  lYada 
Department  of  dte  AFL-aO  stated  tfmt 
two  companies,  Wilson  Foods  snd 
MorrelL  evacuate  the  worfcpiaoes  if 
ammonia  levels  rsach  25  ppm  as  a 
railing  fTr.  •/4/n.  p.  311).  fai  addition,  a 
representetiva  of  the  Food  and  Attiad 
Services  T>ade  Department  of  the  APL- 
aO  sUted  that  two  companies.  Wilton 
Fooda  and  MarrelL  evacuate  die 
workplace  if  SBwaonls  levels  reach  2S 
ppm  as  s  osiliag  (IV.  8/4/88^  p.  311). 
OSHA  coocladas  that  there  is  no  issue 
of  technical  feasibility  in  regard  to  the 
propoeed  STEL  of  35  ppm  for  ammonia 
and  the  95  ppm  STEL  ia  reteinad  in  the 
final  rule. 

Chlorine  is  used  extensively  as  sn 
sntibscterial  agent  in  meat  producte 
plante  to  comply  with  U8DA  sanitetion 
and  microbiological  contamination 
requirements.  Coounenters  did  not  rsise 
the  iaaue  of  technicsl  feasibility  in 
regard  to  the  propoeed  chlorine 
•tandard  itself.  Commenten  did, 
however,  express  concern  thst  s  0.5  ppm 
STEL  for  chlorine  amy  be  loo  stringent 
to  sllow  complianca  arith  U8DA 
regulations  [Exs.  3-786.  3-«7).  although 
no  data  to  support  this  concern  were 
provided.  Responding  to  these  concerns. 
OSHA  has  establiahed  a  0.5  ppm  PEL 
and  1  ppm  STEL  for  chlorine  in  the  final 
rule. 


CarwM  dlswiWda  itself  is  not  aaad  in 
the  meat  producte  Industry,  shhoagh  it 
is  s  Iwy  solvent  aaad  in  the  manafocture 
of  celhrioaic  food  rasiitgSi  wmca  are 
ussd  in  the  SMnufsetara  af  prooaeasd 
n^aate.  ouppUars  oi  ceDuloaic  food 
caslagi  stetad  dtot  a  carboa  diaalfida 
standard  of  1  ppat  cannot  ba  mat  m  Hm 
production  of  such  casings  (Exs.  9-421. 
3-033,  and  9-888):  if  dds  wars  tfia  caaa. 
according  to  ttiese  ooounanters. 
domestic  supplies  of  oeOulosic  casings 
would  oaasa.  Forsipi  sappBas  would 
gradually  penetrate  and  supply  the 
market  for  ceDuloaic  food  casiagB  flV.  8/ 
2/88.  pp.  4-2081  and  4-281).  OSHA 
concludss  thst  there  is  no  apparent 
issue  of  technical  foasibihty  of  die 
proposed  carbon  disulfide  standard  in 
SIC  2a  However,  die  TWA  for  diis 
substance  hes  been  increased  to  4  ppm. 
in  psrt.  in  consideration  of  the  potential 
industrial  displacaawnt  effect 

The  National  Cotton  Council  of 
AflMfica  (NCCA)  sabraitted  a  ooaunent 
to  the  effsct  that  the  approximately  90 
cotton  mills  in  SIC  2074  would  be 
advarssly  affected  by  the  propoeed  Hmit 
for  a-hajLane  and  other  hexane  isomers, 
vegetable  od  adst  and  grain  dust  [Ex.  3- 
1080).  NGCA  stotsd  diet  ite  ntembafs 
would  have  difficulty  measuring 
airborne  concentratioQS  of  these 
substances  because  cottonseed  mills  are 
smaO.  raral  business  without  in-house 
induatrial  bygiene  capability.  OSHA 
notes,  however,  that  methods  are 
readily  available  to  measure  these 
airbene  contaminants;  aa  appendix  to 
the  final  rule  cooteins  information  on 
appropriate  sampting  oiethods  for  these 
substances.  The  Agency  bes  responded 
to  Industry  concsms  by  dropping  ite 
proposed  10  ng/m*  S1EL  for  oil  mist  bat 
rstaiaing  die  5  mg/mg*  TWA. 

Sulfur  dtoxide  (SOk)  exposures  in  the 
wet  com  milling  industry  as  s  result 
from  soaking  of  deened  corn  kernels  In 
large  vate  (known  as  steep  vats)  for  30 
to  50  hours.  The  purpose  of  the  steeping 
process  is  to  soften  the  com  ia 
preparation  for  further  grinding, 
screening,  and  centrifugal  operations. 
This  steeping  process  takes  place  in  a 
dilute  sutfiir  dioxide  solution  (sulfurous 
add)  [Tr.  8/15/88.  pp.  O-KH.  Worker 
expoeures  occur  when  sulfur  dioxide  is 
released  from  solution  in  the  steeping 
tanka.  The  prindpal  controls  available 
to  reduce  exposures  to  sulfur  dioxide 
are  local  exhaust  ventilation,  the  use  of 
isolated  control  rooms,  process 
endosure  schieved  by  tlie  use  of  closed 
steinless  steel  tanks,  enclosed  screening 
systems,  snd  general  automatton  [Tr.  8/ 
15/80.  pp.  8-77  to  8-78). 

Exposure  data  for  this  segment  of  SIC 
20  are  sparse,  except  for  dste  from  a 


study  conducted  by  the  CRA  in  five  of 
ite  member  plante  in  1977  in  ooonection 
with  the  Agency's  sarlier  SOk 
rulemaking.  Bight-hour  TWA  samples 
amrs  taken  on  tl9  arorkers  expossd  to 
SOfe  in  utet  com  milling  and  on  a  group 
of  344  noa-SOb-axpoaed  workers  from 
other  parte  of  die  plant  [Ex.  OB,  Tab  0). 
(The  "backgronnd**  SQi  level  even  for 
the  controls,  however,  wss  determined 
to  be  0133  ppm  (8-hour  TWA).)  The 
mecttan  exposure  in  the  SOk  group  was  2 
ppnv  15  percent  of  all  workers  were 
exposed  sbove  5  ppm.  No  STEL 
measuremente  ware  taken.  Exposures 
(8-hour  TWAs)  ranged  fhm  ai  to  10.8 
ppm.  According  to  industry  sources, 
these  resuhs  'represent  worst-csse" 
exposures  becsuse  they  arere  obtained 
during  the  winter  months,  when  the 
plante'  arindows  and  doors  were  closed 
[Ex.  85.  Tab  9i  p.  7].  More  racent 
exposure  data,  described  at  the  hearing 
as  **non-s]rsteaiatic'*  snd  variable  In 
"sampling  efforts,  methods  and  results," 
were  sxunmarixed  as  foOoars: 

While  Buny  plaate  rspoil  1S87-8B  penonal 
saayllng  rssalts  te  the  rsage  ef  2  ppnu  even 
plants  ia  thai  lalstety  ars  not  behnv  2  ppm 
cunilatentty.  sad  a  large  nanber  of 
■eiplcyses  ars  stiU  exposed  in  the  range  of  4 
to  S  ppm. 

Industry  representatives  st  the 
hesring  indies  tad  that  opening  the  doors 
and  arindows  even  when  there  was  only 
s  5-mph  breeze  outeide  increased  the 
effectiveness  of  in-plant  ventilation  by  s 
fador  of  five  [Ex.  06.  Attach.  D.  pp. 
2382-2397).  fai  addition,  testimony 
indicates  dist  die  higher  8-hour  TWA 
readings  and  those  above  10  ppm  arere 
caaaed  by  "emergendes."  "pipes 
breaking,  or  the  process  getting  out  of 
control  the  tank .  .  .  (overfloaring)  as  a 
pump  seal  breaks,  or  something  of  that 
sort"  [Ex  OS.  Attach.  D,  pp.  2314. 2315. 
2310).  Testimony  also  indicates  that 
many  of  the  sampling  resuhs  reported 
above  arere  taken  on  maintenance 
workers,  arho  are  personnd  dedicated 
to  maintenance  functions  [Tr.  8/8/88,  p. 
8-85). 

Industry  representatives  reported  that 
major  improvements  in  SOt  exposures 
could  be  schieved: 

l>l«nU  vary  widely  in  age.  Ilw  degree  of 
natural  ventilatian  available.  Iha  degree  lo 
which  their  process  is  entirely  closed,  tiie 
location  snd  source  of  titc  sulfur  dioxide  diey 
use  in  sleeping,  die  smoont  of  local  exttausl 
equipment  sbeedy  in  placs,  the  sxlenl  lo 
which  contrai  rooeas  isolate  Ihe  operalof  from 
tl>e  process,  and  various  other  factors  (Ex.  05. 
AiimJl  p.  pp.  as.  97). 

Some  equipment  sadi  as  the  "steeps" 
or  soaking  tanks,  are  more  than  40  years 
old:  some  of  these  tanks  are  still  the 
wooden  staved  steeps  of  years  ago  [Ex. 


05.  Attach.  D.  p.  2324).  One  company  has 
milling  plante  that  range  from  30  to  97 
vears  in  age  [Ex.  05.  Attach.  D.  p.  2324). 
Spokesmen  reported  that  the  industry's 
efforte  to  modernize  plante  has  not 
resulted  in  appreciably  lower  emplojree 
SOi  exposures  because  improvemento  in 
ertgineering  controls.  Le..  ventHatioa 
have  not  kept  ap  arith  inoreaaed 
production  (Ex.  65.  Tab  IS.  p.  7).  An 
OSHA-sponsored  stady  performed  by 
)RB  Assodstes  for  die  prevtous  SOi 
rulemaking  found  that  plante  in  diis 
sector  could  achieve  the  2-ppm  TWA 
and  5-ppm  STEL  arith  the  expenditure  of 
a  relativdy  small  araoant  of  money  [Ex. 
65.  Attach.  D.  pp.  2322-2324). 

There  are  no  sampling  data  in  the 
record  relating  to  the  S-ppm  STEL  for 
SO*,  because  the  CRA-sponsored 
exposure  survey  undertaken  in  1977 
contained  no  STEL  sampling  results.  The 
recent  record  [Ex.  65.  Tab  13.  p.  7]  states 
simply  that 

Short  term  exposures,  especially  for 
maintenance  fob  functions,  can  be 
considerabiy  higher  dMa  4  to  S  ppn  (Ex.  66. 
Tab  13.  p.  7]. 

OSHA  notes,  however  that  the  aret 
com  milling  process  is  s  steady-state 
pnxxss: 

The  process ...  is  rather  level  as  far  as  the 
|SOi|  concentration  is  concerned  with  the 
exception  of  emergencies,  pipes  brealiing,  or 
the  process  getting  out  of  control .  .  .(Ex.  65. 
Attach,  a  p.  2314-2315) .  .  .  (except)  for 
maintenance  emergency  problems,  the 
exposure  to  sulfur  dioxide  in  the  process  is 
fairly  constant 

OSHA  finds  that  the  2-ppm  8-hour 
TWA  and  the  5  ppm  15-minute  STEL  for 
sulfur  dioxide  are  technologically 
feasible  in  the  wet  com-milling  process. 

(1)  In  1977,  SO  percent  of  all  SCVexposed 
employees  had  exposures  at  or  below  2  ppm: 
because  the  sampling  results  for  dedicated 
maintenance  employees  are  contained  in 
these  numbers,  the  actual  percentage  is 
greater  than  SO  percent  for  non-maintenance 
worliers: 

(2)  Most  of  the  sampling  results  from  the 
high  end  of  the  0.8  to  10.8  ppm  range  of 
exposures  cited  by  the  CRA  occurred  during 
process  upset  or  maintenance  operations; 

(3)  The  1977  CRA  sampling  results  were 
"worst  case."  so  the  number  of  overexposed 
employees  is  overstated:  respirators  are 
permitted  in  these  operations: 

(4)  Because  most  exposures  are  already 
below  2  ppm.  little  in  the  way  of  additional 
control  will  be  needed  (note  that  opening  the 
windows  increased  the  efficiency  of 
ventilation  by  a  factor  of  5,  indicating  that 
additional  make-up  air  would  do  the  same): 

(5)  STEL  exposures  are  not  a  problem 
because  the  wet  milling  process,  except  when 
it  is  not  being  adequately  controlled,  is 
characterized,  according  to  industry 
representatives,  by  relatively  constant,  non- 
fluctuating  ambient  concentrations  of  SOi. 
Because  most  exposures  are  already  below  2 


ppm  and  the  overwitelndng  ma)ority  are  now 
at  or  below  5  ppm.  the  STEL  has  essentially 
l>een  achieved  in  this  sector.  That  is.  in  a 
steady-stale  exposure  cnviraament  wliere  S- 
hour  TWA  expoowcs  are  below  S  ppas.  S  ppm 
STEL  exposures  are  not  a  problem,  bi  wet 
com  ailliiig.  short-teiB  exposures  are  s 
problem  only  in  maintenance  and  emergency 
operatioBs:  in  both  cases,  respirators  are  both 
permitted  and  encouraged  by  OSHA. 

(6)  Wliere  exposures  are  above  2  ppm,  they 
are  only  dightly  above  2  ppm.  Minor 
upgrades  in  ventiiatioa  aiid  some 
modernization  of  die  oldest  equipment  wiB 
reduce  exposures  iielow  2  ppaiL 

SIC  21— Tobacco  Products 

Tobacco  dust  and  residual  pestidde 
duste  created  during  cutting  and 
shredding  operations  have  been  reduced 
through  die  use  of  local  exhaust 
ventilation.  This  has  also  been  used  to 
control  emissions  of  ethyl  alcohol-based 
chemical  flavorings  during  blending 
operations. 

There  arere  no  commento  si^imitted  to 
the  docket  for  this  sedor. 

SIC  22— Textile  Mil!  Products 

Textiles  are  dyed  at  various  stages  in 
their  manufacture,  induding  unspun 
fibers,  unwoven  yam.  and  finished 
fabric  Workers  who  prepare  fabrics 
frxNn  unspun  fibers  are  of  particular 
concern,  since  they  could  be  potentially 
exposed  to  dyes  contained  on  dusts 
generated  diuing  manufacture.  In 
addition,  some  dyes  possess  much 
poorer  fastness  to  wet  treatment  than  do 
others;  persons  who  launder  such 
dothing  are  potentially  exposed  to  the 
dyes.  Stringent  control  measures  and 
woric  practices  can  prevent  such 
exposure. 

Several  generally  acceptable  practices 
for  the  control  of  hazardous  materials 
can  be  used  wherever  there  is  the 
potential  for  exposure.  For  example, 
pressure  failure  alarms  for  closed 
systems  and  exhaust  ventilation  can 
rapidly  indicate  a  system  failure  that 
might  result  in  the  release  of  substantial 
quantities  of  dyes.  Continuous  flow 
indicators,  such  as  water  or  oil 
manometers  properly  motuited  at  the 
juncture  of  a  fume  hood  and  duct  throat 
and  marked  to  indicate  acceptable 
airflow,  will  give  a  readily  observable 
indication  of  decreased  efficiency  in  the 
ventilation  system  for  the  hood.  Wet 
methods,  vacuum  cleaning,  or  other 
methods  that  do  not  lead  to  redispersion 
of  settled  dust  should  be  used  for  plant 
maintenance  and  sanitation.  Dry 
sweeping  or  blowing  with  compressed 
air  should  be  prohibited. 

Evidence  presented  in  the  docket 
suggest  that  controls  necessary  to  meet 
the  proposed  standards  have  already 
been  installed  at  many  facilities.  The 


American  Textile  Manufacturers 
Institute.  Ina  (ATMI).  representing  85 
percent  of  the  indus^'s  manufacturing 
capacity,  reported  that  "member 
companies  generally  try  to  meet  the 
ACGIH  TLVs  for  both  those  chemicals 
which  are  regulated  by  PELs  and  those 
which  are  not  Because  the  ACCIH 
TLVs  are  aimually  reviewed  and 
revised.  ATMTs  member  companies 
believe  compliance  with  these  voluntary 
standards  has  led  to  safer  and  healthier 
workplaces  for  their  employees"  [Ex.  3- 
434). 

The  National  Cotton  Council  of 
America  (Ex.  3-1080)  reported  that 
"Textile  manufacturers  generally  try  to 
use  the  existing  ACGIH  TLVs  as 
guidelines  for  good  practice  to  provide  a 
safer  and  healthier  workplace  for  their 
employees."  Their  commenU  state  that 
some  of  the  levels  are  difficult  to  attain, 
but  are  said  to  be  feasible. 

SIC  2^— Apparel 

Chemical  exposures  in  the  apparel 
industry  occur  prindpally  as  a  result  of 
three  exposure  sources:  spot  deaning. 
dry  deaning  and  contad  with  treated 
fabrics. 

Spot  cleaning  and  dry  deaning 
operations  exposures  to 
perchloroethylene  can  be  controlled 
with  the  use  of  local  exhaust  ventilation 
and  general  ventilation.  Work  practice 
improvemente  help  reduce  solvent 
exposure  during  transfer  operations. 
Routine  scheduled  maintenance  can  be 
used  to  detect  and  control  leaks  btHn 
door  gaskets  and  seals.  Contad 
dermatitis  is  reduced  through  the  use  of 
disposable  gloves  and  adherence  to  a 
personal  hygiene  program. 

A  detailed  discussion  of 
perchloroethylene  is  presented  in  SIC 
72. 

SIC  24— Lumber  and  Wood 

The  primary  worker  exposure  in  the 
lumber  and  wood  industry  is  wood  dust 
For  the  operation  of  large  equipment 
(e.g.  in  debarking  and  sawmill 
activities),  the  operator  can  be  placed  in 
an  enclosed  control  booth,  or  in  the  case 
of  moving  equipment  {e.g.  cherry 
pickers,  loaders  and  cranes),  the 
operator  can  be  located  in  an  endosed 
cab.  In  both  cases,  air  would  be  filtered 
and  conditioned.  In  the  case  of  felting  or 
matting  process  lines,  or  such  equipment 
as  belt  senders,  the  equipment  can  be 
enclosed  or  hooded  and  vented  to  a 
baghouse.  For  smaller  equipment  such 
as  variety  saws,  tenoners.  and 
dovetailers,  hoods  or  various  types  of 
negative  pressure  (or  combinations  of 
positive  and  negative  pressure)  local 
ventilation  devices  can  be  used  to 
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control  wood  dust  In  the  cbm  of  hand- 
held tandera,  a  vacuum  system  can 
sometimes  be  applied  to  the  process. 
Some  other  wood  dust  generating 
equipment  can  also  be  enclosed  (e.g. 
planers),  but  this  is  generally  done  for 
noise  control. 

The  technical  feasibility  of  a  5  mg/m* 
PEL  for  wood  dust  was  challenged, 
indirectly,  by  only  one  commenter  to  the 
record.  The  American  Furniture 
Manufacturers  Association  [Ex.  3-017]. 
after  speaking  of  the  general  technical 
feasibility  of  the  proposed  standard  and 
the  difficulty  of  controlling  wood  dust 
around  some  machines,  stated:  "Other 
machines  are  so  complicated  (such  as 
multiple  spindle  boring  machines  and 
multiple  spindle  carvers)  that  no 
effective  collection  system  has  yet  been 
defined."  OSHA  disagrees  and 
concludes  that  exposures  on  these 
machines  can  be  controlled.  Included  in 
the  documentation  of  the  site  visits 
conducted  for  this  rulemaking  (Ex.  11]  it 
at  least  one  case  of  a  multiple  liead 
boring  machine  which  was  equipped 
with  local  exahust  ventilation  and  a 
multiple  spindle  "trim,  bore  and  dowel" 
machine  also  equipped  with  local 
exhaust  ventilation.  TWA  exposures  to 
wood  dust  for  the  operators  of  these 
machines  were  1.0  and  0.4  mg/m^ 
respectively. 

Vast  numbers  of  commenter* 
expressed  their  support  for  a  5  mg/m* 
PCL  for  wood  dust  without  any  question 
of  technological  feasibility.  A  few 
examples  follow.  Appalachian 
Hardwood  Manufacturers.  Inc.  (Ex.  3- 


820]  slated  that,  although  they  felt  it 
would  be  expensive,  "To  bring  all  our 
mills  into  compliance  with  a  Ave 
milligram  per  cubic  meter  standard 
would  be  technically  feasible." 
Monadnock  Forest  Products.  Inc  |Bx. 
127.  Attachment  C  and  1>.  8/12/88.  p. 
216]  states  that  "5  mg/m*  is  technically 
feasible  but  due  to  cost  it  should  be 
phased  in  over  a  number  of  year*."  The 
National  Dimension  Manufacturer* 
Association  (Ex.  3-1180]  commented: 
"Achievement  of  a  5  mg/m*  permissible 
exposure  limit  [for  wood  dust)  is 
believed  to  be  technically  feasible.  .  .  .** 
Others  at  the  hearings  supporting  the 
adoption  of  the  S  mg/m*  level  included 
David  Smith  of  Willamette  Industries 
jTr.  8/12/88.  p.  380)  and  Charles  Carey 
of  Ross  Associates  (Tr.  8/12/88.  p.  411). 
Whirlpool  Corporation  (Ex.  3-824) 
provided  exposure  data  for  a  sanding 
work  station,  before  and  after  the 
installation  of  control  equipment 
Exposure*  before  tb*  ventilation 
equipment  was  installed  ranged  from 
13.0  to  29.8  mg/m*.  With  the  equipment 
in  place,  exposures  ranged  from  0.88  to 
3.10  mg/m*. 

Two  surveys  dted  by  Mr.  Scott 
Schneider  of  the  Workers'  Institute  for 
Safety  and  Heath  (Tr.  8/15/88,  p.  8  and 
Ex.  115.  Attachment  A]  also  support  the 
feasibility  of  the  5  mg/m*  PEL  A  1988 
OSHA  Health  Response  Team  survey 
showed  that  "two  thirds  of  the  personal 
samples  were  below  two  milligrams  per 
cubic  meter  and  over  40  percent  were 
below  one."  Twelve  of  the  23  plants  in  a 
1988  survey  by  Haliday  Associates  in 


Ontaria  Canada,  had  no  exposures  over 
five  milligrams  per  cubic  meter  and  two 
of  the  plants,  one  of  which  was  a 
furniture  plant  had  no  exposures  abovp 
one  milligram  per  cubic  meter. 

Exposure  data  from  the  Clayton 
Environmental  Consultants'  study  for 
the  Inter-Industry  Wood  Dust 
Coordinating  Committee  was  cited  by 
Mr.  Michael  Cofbnan  at  the  informal 
public  hearings  (Tr.  8/12/88,  p.  99).  Mr. 
Coffman  stated:  "Within  SIC  code  24. 
we  collected  a  total  of  670  dust 
measurements.  Eight  percent  of  these 
were  found  to  exceed  five  milligrams 
per  cubic  meter  30  percent  exceeded 
one  milligram  per  cubic  meter.  Within 
SIC  Code  25. 107  toUl  dust 
measurements  were  collected.  Fifteen 
percent  of  these  exceeded  five 
milligrams  per  cubic  meter,  40  percent 
exceeding  one  milligram  per  cubic 
meter.  Within  SIC  Code  20.  a  total  of  19 
measurements  were  collected,  five 
percent  exceeding  both  one  and  five 
milligrams  per  cubic  meter." 

Exposure  data  presented  by  machine 
type  in  the  Clayton  study  (Ex.  127A]. 
and  shown  below  in  Table  F-1.  provide 
clear  evidence  that  the  5  mg/m*  level 
can  be  attained  for  many  machines  by 
using  local  exhaust  ventilation.  These 
data  demonstrate  that  exposures  of 
operators  at  these  machines  can  be 
uniformly  controlled.  Table  F-2  presents 
data  showing  the  effectiveness  of 
ventilation  and  air-conditioned  booths 
for  other  machines. 
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TabU  F-1 

EXPOSURES  TO  HOOO  OUST  FOR  HACHIMES 
EQUIPPED  NITH  LOCAL  EXHAUST  VENTIUTION 


Mybtr  of  Enposurt  MtiturHwntt 


Nichint 

T9til 

Abovf  5 

M/a2 

Bandsaw-flnlsh 

7 

1 

Cut-off  saw 

13 

1 

GMq  rip  SM 

IS 

2 

Rip  s«w 

22 

0 

Varl9ty  saw 

IS 

1 

Btit  sandtr 

41 

- 

3 

Hand-htid  sandtrs 

• 

Noldtr 

17 

0 

Plantr 

If 

2 

Routtr 

4 

0 

Shaptr 

9 

1 

Ttnonar 

22 

Tablt  F-2 

s 

EXPOSURES  TO  MOOD  OUST  FOR  MACHINES 

MITHOUT  CONTROLS  OR  MHERE  OPERATOR  IS  ISOUTED 

IN  AIR-CONDITIONED  BOOTH 


Nuaber  of  Exposurt  Measurwents 


Hffhlnt 

Tptal 

Abovt  5 

■q/ii|3 

Controls 

Drilling  and  Boring 

1 

No  controls 

Sorttr/Stacktr 

12 

1 

No  controls 

Chlpptr 

12 

1 

No  controls 

Drytr 

0 

No  controls 

Vtnttr  Cllpptr 

0 

No  controls 

Hot  PrasS 

0 

A/C  booth 

End  Loadtr 

0 

A/C  booth 

Falttr 

0 
0 

1 

A/C  booth 
Ventilation 
No  controls 

Bandsaw-Sawil 1 1 

0 

1 

A/C  booth 
Ventilators 

10 

2 

No  controls 

UMI 
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A  niunbar  of  conunenten  alto 
Mtlinatad  what  their  costs  of 
oompUanoa  would  ba  if  a  5  mg/m* 
•tandard  war*  adoptad  (spadflc 
axample*  ara  addraasad  in  Chaptar  C). 
Batimatina  tha  coats  implies  the 
technical Tsasibility  of  meeting  the 
standard.  All  of  the  foregoing  is 
evidence  that  control  of  wood  dust  at  or 
below  5  mg/m*  Is  technologically 
feasible. 

Washington  State  has  adopted 
expoaura  limits  of  2.5  mg/m*  for  western 
led  cedar  and  5  mg/m*  for  other  woods. 
According  to  Mr.  Stephen  Cant  of  the 
Occupational  Health  Program  for  the 
State  of  Washington. "...  in  our 
process  of  adopting  this  specific  wood 
dust  standard  the  Industry  presented 
ebeolutely  no  comment  in  terms  of 
concerns  regarding  the  limits"  (Tr.  7/29/ 
as.  p.  lOZl.  Mr.  Cant  also  states:  ".  .  . 
Industry  has  been  comfortable  with 
Ithasa)  limits  in  tha  northwest  We  find 
that  they  can.  in  fact  in  most  cases 
comply  with  those  limits.  .  .  .  ." 

A  study  conducted  by  the  University 
of  Washington  Department  of 
Environmental  Health  (Ex.  127H| 
provides  recommendations  on  achieving 
the  2.5  mg  per  cubic  meter  level  as  well 
as  soma  exposure  data.  The  report  notes 
that  average  expoaures  for  shake  saw 
operator*  in  tha  milla  surveyed  were 
1.63  mg/m*.  Tha  range  of  axpoauias  for 
other  mill  workers  (splittermen.  deck 
hands  and  packers)  ranged  from  0.22  to 
2.7  mg/m*.  Shingle  saw  operators  were 
the  only  workers  routinely  expoeed  at 
levels  above  the  2.5  mg/m*  limit  with 
average  exposures  of  3.M  mg/m*.  Prom 
this  study:  "The  Washington  expoaura 
levels  can  be  compared  to  levels  in 
Canadian  sawmills  after  ten  years  of  a 
Canadian  regulatory  limit  of  ZS  mg/m*. 
Cedar  dust  levels  were  studied  in 
Canadian  sawmills  in  1985  by  a 
researcher  named  Vedal.  Total  dust 
exposure  in  obeerved  Canadian  mills 
ranged  from  undetectable  to  6.0  mg/m* 
averaged  over  an  6-hour  work  day.  with 
an  average  dust  exposure  of  0.21  mg/m*. 
Only  10  percent  of  workers  were 
expoeed  to  more  than  1.0  mg/m*.  and  of 
these  only  3.9  percent  had  exposures 
greater  than  2.0  mg/m*  TWA."  Included 
In  the  University  of  Washington  report 
ara  a  number  of  specific  designs  for 
k)cal  ventilation,  bafnes  for  Make  and 
shingle  saws  and  general 
recommendations  on  housecleaning. 

S/C25—Fumilun 

The  feasibility  of  the  standard  for 
wood  dust  in  this  SIC  is  discussed  in 
coniunction  with  SIC  24.  above. 

A  review  of  processes  in  the  metal 
office  furniture  manufacturing  sector 
(SIC  2522).  shows  that  air  contaminanU 


firom  the  coating  process  have  bean 
controlled.  Prefabricated  sheet 
components  for  flle  cabinets  are 
prewashed  and  coated  with  polyester  or 
acrylic  on  a  high  speed  conveyor  line. 
Hie  application  process  includes 
manualspraying  of  cabinets  with  airless 
atomizing  sprayers  and  electroatatic 
spray  guns  on  rsdprocator*.  Manual 
spraying  operations  are  performed  in 
downdrafl  booths.  Filtered  fresh  air  is 
supplied  through  the  open  top  of  the 
booths  and  removed  at  the  bottom 
through  a  water  curtain  by  exhaust  fans 
mounted  on  tha  roof  of  the  booth.  Spray 
headers  in  exhaust  plenums  clear  paint 
mist  from  the  sir  stream.  Automatic 
spray  booths  contain  electrostatic  spray 
guns  and  side  draft  ventilation. 
Furthermore,  organic  solvent  vspors  in 
the  paint  mixing  and  storage  room  are 
controlled  by  equipping  each  drum  with 
a  heavy  barrel  cover,  an  integral 
agitator,  sealed  pipe  openings,  and  a 
doaeable  access  line. 

Masco  Corporation  (Ex.  3-682): 
"Methodologies  for  control  of  solvents 
from  finishes  in  the  woodworking 
industry  ara  limited.  .  .  .  OSHA 
therefore  has  presented  no  feasible 
methodology  for  the  woodworking 
component  of  the  furniture  industry  to 
control  solvent  or  potential  gaseous  air 
toxics."  OSHA  concludes  that  control  is 
feasible.  The  control  for  such  potential 
expoeures  is.  in  almost  all  applications 
of  lacquers,  varnishes,  sealer*  and 
stains,  s  form  of  local  exhaust 
ventilation  control  commonly  referred  to 
as  a  spray  booth. 

Spray  booths  are  in  wide  use  in  the 
furniture  industry  and  were  seen  in  use 
at  several  of  the  plants  on  the  site  visits 
conducted  for  this  rulemaking  analysis 
(Ex.  11).  In  each  case  the  expoaures 
were  far  below  the  PCLa.  and  in  several 
cases  the  solvent  leveb  were  not 
distectabla. 

A  NIOSH  study  (TA  79^M7-62S] 
recommends  that  the  exhaust  opening  in 
a  painting  room  should  be  located  as 
close  to  the  painting  operation  as 
possible  to  take  sdvantage  of  spot 
ventilation.  The  exhaust  opening 
location  should  be  such  that  overspray 
is  directed  into  the  opening.  The  exhaust 
outlet  should  be  ptaosd  so  that  all  the 
air  used  for  ventilation  passes  through 
the  zone  of  contamination.  The  air  flow 
should  direct  all  contaminants  away 
from  the  painter's  breathing  zone  snd 
into  the  exhaust  outlet 

Most  welding  in  furniture 
manufacturing  occurs  in  a  fixed  location 
where  exposures  to  the  various 
components  of  welding  fumes  can  best 
be  controlled  with  sdequate  local 
ventilation.  Numerous  manufacturers 
have  available  local  exhaust  systama 


and  source  collection/filtration  systems 
that  will  control  welding  fumes.  These 
systems  typically  consist  of  a  fan  and 
either  a  fixed  hood  or  a  iointed.  flexible 
arm.  up  to  flfleen  feet  In  length,  at  the 
end  of  which  is  a  small  hood.  The 
flexible  arm  allows  the  exhaust  system 
to  cover  s  large  work  area.  Such 
systems  operate  at  air  volumes  of  400  to 
1000  cfm  and  can  be  exhausted  to  an 
existing  centralized  ventilation  system, 
to  the  vicinity  of  general  shop 
ventilation  (e.g..  a  roof  fan)  or  directly  to 
the  outside.  A  wide  variety  of  off-the- 
shelf  kx:al  exhaust  systems  and 
collection  filtration  systems  are 
available,  including  portable  models. 
Custom  ventilation  systems  can  also  be 
installed 

SIC  20— Paper  and  Allied  Producta 

Pulp  mills  occur  primarily  in  SIC  2611. 
but  can  also  be  present  as  part  of  the 
operations  in  SICs  2621  and  2631.  High 
control  costs  could  potentially  be 
incurred  because  of  the  larger  quantities 
of  chemicals  used  in  breaking  down 
pulp  to  form  cellulose  and  the  reactions 
that  occur  in  the  digesting  process 
between  these  chemicals  and  the 
substances  contained  in  the  wood  fiber. 
Large  quantities  of  chemicals  such  as 
chlorine  and  sodium  hydroxide  are  also 
used  in  the  bleaching  operations.  The 
digesting  and  bleaching  operations  are 
also  very  extensive.  Large  quantities  of 
pulp  are  generally  produced  from  wood 
in  these  mills  either  for  captive  use  or 
for  shipment  to  paper  and  paperboard 
mills.  The  type  of  controls  that  would  be 
used  include  ventilation,  enclosure  and/ 
or  process  change,  but  less  likely  the 
latter.  Various  engineering  controls  have 
been  used  by  the  paper  mill  industry  to 
prevent  the  mixing  of  toxic  chemicals  in 
sewer  lines.  Tanks  containing  the 
hazardous  chemicals  have  been  isolated 
and  surrounded  by  dikes.  Discharge 
lines  have  been  re-routed  to  prevent 
accidental  mixing.  OSHA  believes  that 
feasible  controls  are  available. 

Wood  dust  can  be  generated  in  some 
processes  in  pulp  mills  in  SICs  2611. 
2821.  and  2631.  Workers  may  be 
exposed  to  wood  dust  from  debarking 
and  chipping  operations,  as  well  as  in 
the  wood  yard.  Exposures  to  equipment 
operators  in  the  wood  yard  can  be 
controlled  by  installing  enclosed  air- 
conditioned  cabs  on  the  equipment 
Debarker  operators  are  frequently 
protected  by  isolution  in  air-conditioned 
booths.  Exposure  data  for  debarkers 
included  in  the  Clayton  study  of  the 
Inter-Industry  Wood  Dust  Coordinating 
Committee  show  only  2  of  21 
measurements  above  the  5  mg/m*  level. 
Data  for  chippers,  also  from  the  Clayton 
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study,  suggest  diat  controls  are  rarely 
needed  for  chippers;  Only  one  of  the  13 
exposure  measurements  for  chippers 
that  had  no  controls  in  place  was  in 
excess  of  5  mg/m*.  Based  on  all  of  the 
above.  OSHA  concludes  that  controls 
are  feasible  for  this  industry. 

SIC  27— Printing  and  Publishing 

The  technological  feasibility  for  the 
proposed  standiards  for  toluene  was 
challenged  by  ILR.  Donnelley  and  Sons 
(Ex.  3-916).  "Donnelley  believes  that 
compliance  wnth  the  proposed  150  ppm 
ceiling  will  be  infeasible  during  certain 
press  operations  and  especially  during 
cleaning."  Donnelley  further  state  that 
"if  the  100  ppm  standard  is  achieved  at 
great  cost  through  general  ventilation 
improvements,  compliance  with  the  150 
ppm  IS-minute  ceiling  would  be 
impossible  without  the  use  of  local 
ventilation  or  respirators."  The  main 
concern  of  this  discussion  becomes 
apparent  by  the  following  remarks.  "If, 
as  proposed  by  the  regulation, 
respirators  cannot  be  used  six  months 
after  the  effective  date  of  the  regulation, 
local  ventilation  is  the  only  option. 
Given  the  number  of  presses  in  service 
at  Donnelley's  plants  .  .  .  the  proposed 
150  ppm  ceiling  will  require,  at  a 
minimum,  a  maze  of  ventilation 
equipment  which  can  be  expected  to 
cost  millions  of  dollars."  These 
statements  reflect  the  costliness  of 
achieving  the  proposed  standards  for 
toluene  in  this  firm  but  acknowledge 
that  engineering  controls  are  feasible. 
The  commenter  apparently 
misunderstood  the  discussion  (Federal 
Register.  Vol.  3. 6/7/88.  pp.  21241, 2),  on 
the  proposed  length  of  time  for  firms  to 
achieve  compliance  under  the  hierarchy 
of  controls.  OSHA  also  believes  that 
there  are  substitute  solvents  available 
such  as  ethanol  ethyl  acetate  or 
nitroethane  that  coidd  be  used  in 
cleaning  operations  or  water-based  inks 
not  requiring  major  solvent  use  that 
could  enable  printing  firms  to  achieve 
compliance  with  the  final  PELs.  In 
addition,  OSHA  believes  that 
engineering  controls  in  the  form  of  local 
exhaust  ventilation  are  technologically 
feasible  for  press  applications  in  the 
printing  industry. 

Site  visits  and  monitoring  were 
conducted  to  two  printing 
establishmenU  (Ex.  11— Firms  14, 45). 
One  was  a  letterpress  and  lithographic 
operation  and  the  other  was  a  "quick- 
print"  shop.  In  neither  case  were  there 
overexposures  to  any  of  the  following 
chemicals  in  use:  Antimony  and 
compounds,  dipropylene  glycol  methyl 
ether,  ethylene  glycol  vapor,  hexane 
isomers  (other  tfian  n-hexane),  n- 
hexane,  naphtha,  potassium  hydroxide. 


propylene  glycol  monomethyl  ether, 
sodium  hydroxide.  Stoddard  solvent 
(mineral  spirits),  tetradiloroethylene. 
and  inoiganic  tin  compounds  (except 
oxides). 

SIC  28— Chemicals  and  Allied  Products 

In  its  research  on  technological 
feasibility,  OSHA  found  the  following 
examples  of  controls  currently  in  use: 

•  llie  plastic  materials  and  resins 
manufacturing  sector  (SIC  2821)  used  a 
tank  with  a  hinged  cover  and  fixed 
ductwork  as  an  exhaust  when  dumping 
dye  and  additives  into  hot  methanol. 

•  Dust  exposure  during  the  bag 
opening  operation  in  paint 
manufacturing  (SIC  2851)  was  controlled 
by  modifying  the  hood  to  increase  dust 
capture.  Likewise,  a  new  dust  collection 
system  (collection  hoods)  with  increased 
capture  velocity  was  installed  for  use  in 
the  bagging  and  packaging  of  pesticides 
(SIC  287). 

•  Pharmaceutical  manufacturers  (SIC 
2824)  addressed  the  problem  of  nuisance 
dust  particles  by  fitting  vacuum 
crescents  and  elephant  trunks  on  poir* 
sources,  by  fitting  chutes  with  covers, 
and  by  placing  vacuum  attachments  on 
receiving  drum  covers.  Additionally, 
monitoring  was  performed  from  an 
outside  room. 

•  In  order  to  reduce  employee 
exposure  to  sulfur  dioxide  while 
producing  sulfur  dioxide  gas  (SIC  2819), 
sample  collection  units  were  enclosed 
and  attached  to  a  fume  collection 
system.  Sample  waste  was  recycled  to 
prevent  open  exposure  in  process  areas. 
Electronic  spent  acid  interface  detectors 
were  installed  to  eliminate  the  need  for 
employee  visual  inspection  of 
intermittently  pulled  samples. 

•  To  control  TDI  exposure  in  utethane 
foam  manufacturing  (SIC  2822),  the  bun 
conveyor  was  enclosed  and  exhausted 
Employee  exposure  was  limited  to  the 
startup  and  finish  procedures  when 
installing  and  removing  bun  support  A 
mechanism  was  designed  to  support  the 
bun,  which  eliminated  the  need  for  it  to 
be  done  manually. 

In  addition.  OSHA  looked  at 
controls  used  in  paint  manufacturing 
processes.  The  production  of  paints  (SIC 
2851)  is  a  batdi  procedure  which 
involves  the  following  steps: 
prebatching,  mixing,  dispersing,  tinting 
and  shading,  filling,  and  storage  or 
shipping.  When  prebatching  or  mixing, 
an  employee  will  slit  a  bag  of  dry 
pigment  «vith  a  knife  and  either  scoop 
out  the  contents  for  weighing  or  dump 
the  pigment  into  the  mixer.  In  some 
cases,  pigments  are  received  in  a  slurry 
form  and  are  piped  directly  into  the 
mixer.  Solvents  and  other  raw  materials 
are  added  into  the  mixer.  Once 


combined,  the  mixture  is  in  a  paste  or 
slurry  form.  This  mixture  is  dien 
thorou^y  dispersed  in  a  roller,  ball  or 
sand  mill  or  a  higji-speed  disperser  all  of 
which  are  generally  dosed  processes. 
The  paste  is  transferred  to  a  storage 
tank  where  thinning  or  other  agents  are 
added  The  paint  is  later  drawn  off. 
filtered  and  packaged  in  cans  or  drums. 
Airborne  dust  exposures  to  components 
in  dry  pigments  occur  during  the 
prebatching  and  mixing  operations 
when  the  bags  of  pigments  are  opened 
and  dumped  Exposure  to  chemicals  in 
dry  pigments  can  also  occur  from 
pigment  spillage  and  empty  bag 
flattening  and  disposal.  Once  the  batdi 
is  in  solution  in  the  mixer,  there  are  no 
further  dust  emission  points.  Exposure 
to  solvents  can  occur  during  addition  of 
these  ingredients  to  the  mixing  tanks, 
during  any  leaks  or  spills,  and  during 
packaging. 

Local  exhaust  ventilation  would  be 
used  to  control  exposures  to  dusts  and 
fumes  in  the  paint  production  processes. 
Pigment  dust  exposures  at  the  dumping 
station  can  be  controlled  with  the  use  of 
a  vented  enclosure  kept  under  negative 
pressure  by  a  ventilation  system.  Empfy 
bags  would  be  manually  ejected  through 
a  side  opening  into  a  large  plastic 
disposal  bag  to  mimimize  dust 
generation  during  bag  flattening  and 
disposal. 

Exposures  to  solvents  would  be 
minimized  with  the  use  of  portable 
hoods  attached  to  flexible  ductwork. 
These  ventilation  hoods  could  be  placed 
over  the  liquid  dumping  process  and 
also  the  packaging  operation  if  the 
percentage  and  volatility  of  the  solvents 
would  result  in  exposures. 

Observations  and  judgments  proffered 
by  various  chemical  industry 
representatives  and  associations 
indicate  general  compliance  with  the 
PELs.  Such  statements  indicating 
widespread  compUance  demonstrate  the 
existence  of  available  and  practicable 
control  methods  for  a  number  of 
chemicals  and  processes. 

Technological  feasibility  in  SIC  28  for 
most  of  the  proposed  PELs  is  not 
challenged  in  the  record.  Comments 
received  from  ARCO  [Ex.  3-740]  state: 
"In  general  the  petrochemical  industry 
has  been  using  the  ACGIH  TLVs  as  the 
primary  workplace  exposure  guideline 
for  years."  This  statement  implies  that 
most  of  the  PELs  are  not  only  feasible 
but  are  currently  being  met 

Dr.  Isadore  Rosenthal  has  stated  on 
behalf  of  Rohm  and  Haas  Company  that 
"experience  and  data  tell  us  that  it  is 
feasible  for  our  company  to  achieve  the 
ACGIH  TLV  workplace  exposures.  This 
takes  time  to  accomplish,  however,  and 
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therafoM  a  phsaed  ia  apfiroach  (o 
controU  is  necewaiy.  Hm  period  of  time 
in  which  ■  ftrm  haa  to  achieva  axpoaaw 
oontrola  tbouy  begin  oaly  after  OSHA 
hat  cartified  a  faaaible  enelytical 
Riathod"  for  delaminatioa  of  expoaura 
(Tr-  S/1/8&  pp.  13-ie|. 

The  Potyurelbane  Manufacturara 
Asaociation  (PMA).  in  axpraaaing 
■upport  for  the  propoaad  PEL  for  4.4'- 
rnathylaiw  bis(2-chjoroanilina).  alao 
diacusaed  the  feasibility  of  achieving  the 
propoaad  leva!  of  control  fEx.  3-683]. 
PMA  ataled  that  "...  the  various 
control  tachnologtea  and  personal 
prolectiva  aquipment  for  theae  various 
•ituations  |wh4ve  expoeures  occur]  is 
racognlsed  in  the  inooatry.  .  ."  . 
Reprasentativea  of  the  PMA  also 
tasHflad  that  they  believe  the  industry 
can  corapiy  (Tr.  8^/88,  pp.  83  and  91). 

Feasibility  of  controlfii^  axpoearas  to 
talc  dust  was  indicated  by  the  ramerfcs 
of  the  R.T.  Vandarbilt  Company  (Ex.  9- 
108):  "Wa  would  m^**  with  the  AOCIH 
that  doat  control  has  all  but  eliminated 
the  exceaa  death  ratea  ia  the  talc 
induetiv.  We  else  sepporl  the  2  mg/m* 
resplraole  tak  duet  standard." 
Vafidarain  apparvntiy  loceaeea  no 
difllcalty  tai  ceotieWng  tak  duat  at  the 
new  PEL 

The  feasibtftty  of  the  propoeed  10  ppm 
PEL  for  styrsae  was  eaaerled  by  the 
Dow  GkeiBical  Compeny  in  its 
rotnments  (o  the  rsoord  (Ex.  3-741]: 
"Dow  manufectaiee  stjieue  end  aeee 
styrene  Im  seeerel  eseoessaa  induding 
themaaafac 
aed  poiyeelan 

can  be  tJUHtiuUad  to  raduoa  axpoaares 
below  tke  proposed  PEL eliO ppai  end. 
in  fact  awet  Dow  opsiettons  sbeedy 
operate  at  leaa  then  80  ppm." 

The  HeliManslsrl  Sotventa  Indualiy 
Alliance  (IffilA)  SMMsssad  soae 
concern  about  Ibe  leeaibitoy  of  tbe 
proaaaed  2  ppm  80  minnia  STBL  for 
carbon  tetradiloride  (Exs.  K873. 8-8fli 
188t  by<  did  net  IrtsnWiy  speditei 
where  eompMsMe  arilM  be  I 


ess 


H81A  alao  staled 
tetrachloride  ia  | 
procaaa  aohrant  < 
workplace  expoearaa  are  quite  low. 
generally,  we  believe,  below  the  ACCIH 
TLV  ef  g  ppa."  Dow  dMnricel  idsntiled 
specific  taaka  and  oparatloDa  sacb  aa 
saaspliog.  leediag  and  unloading  and 
maiotanaaoe  wbera  Ihey  ielt  Ihet 
compUaaoe  sMght  be  duDceb  er 
inuMssible  (Ex.  3-741]. 

Siasiler  concerns  ware  raiaod  about 
the  taaaibiUty  of  Ike  propoaad  2  ppm 
STEL  for  chlorofonn.  HSLA  aatkipated 
"that  Boo-chemical  industry 
users.  .  .  would  find  a  2-ppm  limit 
infaaaible  in  some  cases"  [Ex.  3-873L  8- 
88^  188).  The  only  tasks  or  processes 


spedfkelly  mantiooed  in  the  record  es 
potantiel  problem  erees  for  carbon   . 
tetrachloride  and  ehloraform  are 
sampUnf,  leading  and  unloedin^  end 
maintenance  (Dow  Chemicel  Company. 
Ex.  3-741].  TlMae  three  tasks  were 
named  by  Dow  es  piebism  erses  for 
sthylene  dicyoftde.  es  wdl. 

Ihiffmeii-LnRodto  Coiporation  stated 
that".  .  .  one ef Hw amet sifBifkant 
problems  eseodsled  ertdi  Ika  ess  of 
chlorofacn  is  iU  hlgli  < 
which  makes  it  < 


compHenee  wMi  the  AOCIH  TLV  of  10 
ppm  wonld  be  diffkult  to  ecUeve.  the 
proposed  N108H  ML  of  2  ppm  woirid. 
la  our  opinion,  be  todinnlngtrelty 
infiaslMi"  (Ex.  3-748|. 

Ckloraform  is  BMnufacturad  in  a  gas 
pnaae  raectMo  at  tamperatorea  ranging 
frem  380  to  790  "C  The  mefor  aae  of 
chnrofona.  prodedion  of 
chlorofluoromethanes,  siso  involves 
reectioaa  carried  oet  at  elevated 
temperatures  aiMl  praaeures.  Jnese 
reactions  amst  be  peifuiiiied  in  s 
completely  doeed  sjrstem.  so  routine 
expoeeras  should  be  mininuil.  Given  the 
nalwe  of  the  production  process  end  the 
primary  eae  of  cMorororm.  together  with 
the  abaence  of  comments  from  otner 
manufacturers  regsrding  exposures 
during  processing  OSHA  concludes  thet 
the  2  ppm  PEL  Is  technologicelly 
feesibk. 

OSHA  recognises  that  brief  expoeure 
kvels  of  over  2  ppm  can  be  encountered 
during  loading  and  unloading  operations 
of  carbon  tetrachloride  and  chlorofonn. 
However.  OSHA  concludes  thai  the  S- 
hour  TWA  reLs  of  2  ppm  for  chloroform 
and  carbon  tetrachloride  are  feasible. 
Reduction  of  andaaiona  from  tank  car 
and  tank  wafloo  openings  can  be 
achieved  with  the  aae  of  engineering 
controb  such  aa  vapor  recovery 
systems.  Workers  sbould  be  exposed 
only  for  extremely  brief  periods  when 
attaching  or  disoomiecting  lines  during 
losdiog  or  unloading  operations. 
Training  in  and  use  of  proper  work 
practices,  ia  oon|unctioo  with  proper 
maintenance  or  replacemtiol  of  valves 
and  couplings  can  reduce  both  levels 
and  duratkn  of  sxposures. 

The  laboratory  analyaia  of  aamples 
should  be  petfonned  under  a  hood. 
Overexpoaores  ducix^  the  collection  of 
eemplae  can  be  pseveated  by  the 
faistsDetkn  of  sampBag  boxes  if 
adjustmenta  in  work  pracHcea  are 
insufBdenL  Becauae  OSHA  allows  the 
use  of  tespiretors  to  pievenl 
overaxpoaurea  during  maintenance 
actlvitiae.  feasibility  of  engineering 
controls  is  not  a  problem  for  theae 
intermittent  activities. 


The  Vinyl  Institute  (Ex.  3-824] 
ssserted  thet  Btodilkations  would  be    ' 
required  to  the  taak  farm  vent  controla 
in  "a  typical  EDC/VCM  (ethykne 
dichlofide/vinyl  ckloride  manomer) 
plant ...  to  comply  with  the  piepuaed 
regulation  for  BDC"  OSHA  condndes 
thst  significant  exposures  will  not  occur 
under  ordinary  conditions  in  s  tank  farm 
beceaee  woriwrs  ere  net  normally 
stetioaed  tkses.  Ths  Vinyl  Institete  ebo 
ssssried  thet  innesHtl  down  tfane  of 
plante  wonld  be  necessary  to  dean 
prooeas  oqidpaMt  ef  BDC  before 
maintenence  work  could  be  performed 
on  Ihet  eqeipnient  Becnuse  OSHA 
sllows  the  ase  of  personel  protective 
eqejpawit  lor  msintenancs  activitiee,  no 
sdditkMuJ  down  tlaw  or  problem  of 
feasibility  from  tfik  standpoint  shook! 
be  encountered. 

The  Dow  Chemicel  Compeny  (Ex.  3- 
741]  end  Ihe  Chemicel  Menufecturers 
Assodetfon  (Ex.  3-874]  eseerted  thet  Ihe 
1  ppm  TWA  for  ethykne  didiloride  mey 
not  be  feasibk  in  nwinlenance. 
sampling,  and  loading.  OSHA  believes 
tnet  tiiere  ete  engineering  controls 
which  con  control  expoeeres  st  these 
specifk  operations.  I  tewever.  if 
engineering  and  work  practice  controls 
cannot  reduce  exposures  to  the  new 
PEL.  respiretors  would  be  allowed. 

The  feasibihty  of  controlling 
expoaures  to  carbon  disulfide  in  rsyon 
manufacturing  was  questioned  by  die 
North  Amerlcen  Reyon  Corporation  (Ex. 
3-415)  and  the  Interindustry  Committee 
on  Cerbon  Disulfide  (Ex.  3-174).  The 
overexposures  sre  s^  to  occur  only 
when  ~the  windows  end  hoods  sre 
raised  to  allow  eooeas  to  the  machine." 
The  three  tasks  for  which  opening  the 
hoods  are  neceaaery  are  for  changing 
spinerettes.  for  removing  Olament 
bundles  snd  to  meet  product  line 
changes  (BASF  Corporation.  Fibers 
Division.  Exs.  3-874. 125).  BASF  claims 
that  in  these  areas,  ambknt  workroom 
atr  cannot  be  reduced  to  1  ppm  as  e 
TWA  or  10  ppm  ss  s  STEL  (Ex  125). 
Raybum  H.  Dean.  BASF  Group  Vice 
Praaidant  staled  ftiel  el  other  times  and 
in  an  other  areas  of  the  plant,  exposures 
sre  below  1  ppm.  allhou^  he  refused  to 
provide  monitoring  data  on  the  grounds 
that  it  is  proprtetaiy  (Tr.  8/2/88.  pp.  157- 
150).  Mr.  Dean  alao  explaind  that 
referring  to  the  oettii«  area,  '^e  have 
some  TV  moniloriag  tbars  so  that  fewer 
people  are  in  thet  aree.  WImo  Ibey  ere. 
we  have  installed  this  special  air 
conditioned  room  that  you  made 
reference  to  earlier,  down  in  the 
spinnii^  roam"  (Tk-.  8/2/88.  p.  Ul). 
Manufacturers  alraad^  heve  "NIOSH 
approved  respirators  that  nuiat  be  uaed** 
any  time  there  is  e  short-tenn  excursion 


above  20  ppm.  (Tr.  8/2/88.  p.  136).  'The 
respirator  is  the  only  control  available 
in  these  three  routine  operations,  to 
prevent  consistent  and  repeated 
exposure  of  the  woriiers  to  carbon 
disuinde"  (Ex.  125).  OSHA  realizes  the 
complexity  of  this  process  situation  and 
concludes  that  the  use  of  respirators 
during  the  three  aforementioned 
situations  will  permit  the  highest  level  of 
protection  to  workers. 

Dow  Chemical  (Ex.  3-741)  and  the 
Halogenated  Solvents  Industry  Alliance 
(Ex  3-873]  questioned  the  feasibility  of 
the  proposed  trichloroethylene  (TCE) 
PEL  of  25  ppm  in  degreasing  operations. 
OSHA  condudes  that  exposures  in 
degreasing  can  be  controlled  at  the  final 
level  of  50  ppm  and  that  exposure  data 
support  this  position.  Both  commenters 
provided  infonnation  which  indicated 
that  in  1974. 37  percent  of  open-top 
degreasers  using  TCE  could  maintain  25 
ppm  and  s  European  estimate  from  1980 
stated  that  50  percent  of  open-top 
degreasers  and  60-65  percent  of  closed 
degreasers  could  meet  a  25  ppm 
standard.  OSHA  believes  that  a 
considerable  amount  of  overoqwaure  in 
degreasing  is  due  to  inadequate 
engineering  oontrok  or  insuffident 
attention  |wid  to  the  problem  of  solvent 
"carryout"  The  addition  of  controls 
such  as  chillers.  Up  exhaust  drying 
tunnels  and  covers  will  reduce  personal 
and  ambient  exposure  levels. 

Control  of  chlorine  exposures  to  the 
proposed  0.5  ppm  ceiling  was  expected 
by  Dow  Chemical  Company  (Ex  3-741) 
to  require  increased  use  of  respirators 
by  employees  engaged  in  some  tasks. 
Referring  to  the  current  PEL  of  a  1  ppm 
ceiling.  Dow  stated:  "We  have  been  able 
to  achieve  this  degree  of  control  in  our 
Cli  plants  and  in  the  majority  of  our 
nonnal  work  situations  so  that 
respiratory  protection  is  needed  only  in 
a  limited  number  of  short-term 
situations."  Only  one  area  where  these 
situations  occur  was  mentioned: 
magnesium  production.  A  NIOSH 
Health  Hazard  Evaluation  (No.  7S-113- 
249)  found  a  median  exposure  level  of 
ai6  ppm  for  19  operators's  breathing 
zone  samples  in  a  magnesium  extraction 
and  chlorination  operation.  A  second 
NIOSH  report  (No.  79-10-1381]  found  a 
median  of  0.2  ppm  for  54  samples  taken 
at  a  chlorine  production  facility.  Only  17 
percent  of  these  samples  exceeded  0.5 
ppm.  OSHA  concludes  that  these 
studies,  and  the  fact  that  technological 
infeasibility  was  not  claimed  for  any 
spedfic  operationa.  indicate 
technological  feasibility  of  a  0.5  ppm 
TWA  PEL  and  1.0  ppm  STEL  for  chlorine 
and  that  few,  if  any.  additional 


measures  will  be  necessary  to  meet 
these  limi  to. 

The  manufacturers  of  cellulose 
acetate,  Tennessee  Eastman  and 
Hoechst-Celanese,  asserted  that  the 
proposed  PEL  of  250  ppm  for  acetone  is 
not  technologically  feasible  by  means  of 
engineering  controls  (Exs.  128, 149, 8- 
54).  Four  employee  categories  were 
specifically  identified  in  testimony  as 
situations  where  compliance  by 
engineering  controls  would  be 
infeasible:  filtration  workers,  dope 
operators,  spinning  madiine  operators 
and  doffers.  and  parts  washing. 

While  the  manufacturers  stressed  the 
importance  of  using  acetone  as  the 
process  solvent  substitute  solvento, 
such  as  ethyl  acetate,  could  be  found  for 
parts  washing.  In  activities  such  as  parte 
washing,  the  solvent  cannot  affect  fiber 
quality,  but  need  only  dissolve  the 
cellulose  acetate. 

Filtration  woricers  at  a  Kingsport 
Tennessee  plant  dress  four  or  five 
presses  each  twelve  hour  work  day  (Tr. 
8/4/88,  p.  142).  According  to  Mr.  Joseph 
Morton  of  Tennessee  Eastman,  "Each 
press  dressing  requires  about  45  minutes 
to  remove  dirty  filter  media  and  45 
minutes  to  apply  dean  filter  media." 
Assuming  that  exposures  are  significant 
only  during  die  removal  of  dirty  filter 
media,  tfiis  would  amount  to  three  to 
four  hours  of  exposure  per  12-bour  shift. 
Mr.  Morton  also  observes  that 
"exposure  levels  of  filtration  workers 
frequently  are  in  the  range  of  500  to  700 
parts  per  million"  (Tr.  8/4/88,  p.  142). 
Exposure  monitoring  data  submitted  by 
the  Chemical  Manufacturers 
Assodation  Ketones  Program  Panel 
showed  filtration  workers  exposed 
across  a  wide  range  of  levels:  Four  of 
the  25  samples  were  in  the  range  500- 
750  ppm.  12  of  the  25  were  250-500  ppm. 
and  the  remaining  9  were  below  250 
ppm.  These  data  clearly  suggest  that 
exposure  of  filtration  workers  can  be 
controlled  at  levels  below  750  ppm. 
Because  these  samples  were  taken  for 
the  same  job  title  at  the  same  facility, 
they  suggest  that  the  wide  range  of 
exposures  are  due  to  work  practices 
rather  than  differences  in  controls  or 
tasks. 

According  to  the  testimony  of  Mr. 
Morton,  the  dope  operators  are  exposed 
to  acetone  for  about  four  hours  per  shift. 
The  primary  responsibility  of  dope 
operators  is  to  wash  the  filter  cloths  in 
acetone.  This  exposure  generally  results 
in  8-hour  TWA  levels  of  250  to  500  ppm 
(Tr.  8/4/88.  p.  145).  The  possibility  of 
using  ethyl  acetate  in  place  of  acetone 
should  be  considered  for  this  function, 
also.  Monitoring  results  provided  by  the 
CMA  show  that  most  dope  operators  at 


the  facility  where  the  samples  were 
taken  are  exposed  at  levels  below  250 
ppm.  Eleven  of  the  17  samples  were  less 
than  250  ppm  and  4  were  between  250 
and  500  ppm.  Again,  these  samples  were 
taken  for  the  same  job  at  the  same 
fadlity,  suggesting  that  differences  in 
work  practices  provide  s  primary  reason 
for  the  different  levels  of  exposures. 
OSHA  concludes  that  improvement  to 
the  existing  engineering  controls  and 
careful  attention  to  work  pradioes 
would  be  suffident  to  proted  the  dope 
operators  fit}m  overexposure  to  acetone. 

Spinning  machine  workers  can  be 
looked  at  in  three  groups:  Doffers. 
acetate  yam  spinning  madiine 
operators,  and  tow  spinning  machine 
operators.  Five  8-hour  TWA  exposure 
measuremento  for  doffers  were  provided 
by  the  CMA.  Four  were  in  the  range 
250-500  ppm  and  one  was  over  500  ppm. 
Only  one  of  the  20  samples  for  yam 
spinning  machine  operators  was  under 
250  ppm.  The  remaining  19  were 
between  250  and  750  ppm.  Exposiue 
measurement  for  tow  spinning  machine 
operators  were  spUt  evenly  below  250 
ppm  (28  of  50  samples)  and  in  excess  of 
250  ppm.  Both  Tennessee  Eastman  and 
HocK:hst-Celane8e  stated  that  additional 
engineering  controls  are  not  feasible  to 
further  proted  these  operators. 
Additional  local  ventilation  would  cause 
the  fibers  to  become  entangled  and 
complete  endosure  would  prevent 
necessary  access  to  the  equipment  as 
well  as  allowing  the  possibility  of 
unsafe  levels  of  acetone  to  build  up  in 
the  enclosed  areas.  ".  .  .The  proposed 
PEL  of  250  ppm  (for  acetone]  is  neither 
technologically  nor  economically 
feasible"  according  to  the  Chemical 
Manufacturers  Assodation  Ketones 
Programs  Panel  (the  "Panel")  [Ex  98- 
15). 

Based  on  the  evidence  submitted 
OSHA  condudes  that  a  PEL  of  750  f^m 
for  acetone  is  not  only  technically 
feasible,  but  is  currently  being  met 

The  technological  feasibility  of  tfie 
proposed  0.1  mg/m*  ceiling  limit  for 
exposures  to  nitroglycerin  (NC)  and 
ethylene  glycol  dinitrate  (EGDN)  is 
disputed  by  the  Institute  of  Makers  of 
Explosives  (IME)  (Ex  3-749  and  Ex 
190|.  In  this  document  the  Institute 
stated;  "Reducing  workplace  levels  of 
NG  and  EGDN  to  the  proposed  ceiling 
.  .  .  through  the  application  of 
administrative  controls,  engineering 
controls  and/or  personal  protective 
equipment  is  not  feasible"  [IME^s 
emphasis). 

A  number  of  argumento  are  presented 
to  support  this  position.  First 
"Administrative  controls  (limiting  the 
duration  of  a  worker's  exposure)  are 
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•ppUoabl*  lor  raduciaf , 

v«ra«M.  but  Ml  le  Ih* 

txpoMN  Uaita  or  oaiMat  >iail<«.~ 

InfMsibl*  prtMirily  b«CMMH  of  MiMy 
oonotni*.  Mtdb  M  Um  oolUcttoa  of 
cxBlosiw  MMtafisls  te  local  wlMost 
vmtUatioo  ductwodi  ood  Ika  dammn  of 
tncloaiof  •quIpoMBt  MB  ilolMi  not 
■Bn<rol  oactwofft  diliitioo  »«Uitolion 
baa  bMO  tlbctiv*  io  i— Hng  (h*  cunoot 
OX  ppoi  ooiik^  Uoiita  for  NG  Md  BGON. 
Ao  attMopt  iMa  baa*  aMda  Io  < 
th«  coal  and  faaaibUlty  of  4 
controls.  b«t  It  «faa  ooadiidad  that ' 
Iha  ■ytlem  had  a  lata  thaa  wn 
probability  of  sacoaMfullv  attaloiog  a 
iaval  of  aoi  ppai  (0.1  ntAB^** 

Oo  Iha  faaaibility  of  Mtaf  panooal 
protactiva  aqaipoMol  Io  coaply  with  Iha 
piupoaad  ttaaduda.  1MB  oonlaodad  that 
"Air  piirifyii«  raaptealon  aio  do! 
geoataily  aoUabla  for  aM  in  NC/BCON- 
conuinino  ataoapharas,  aad  ot  loaal 
ona  iiiamifactorar.  Mioa  Safety 
AspkaooM^  ipaciflcalhr  < 
IhakaMiaaodK 
740).  NI08H  doaa  aot  i 
caaialar  or  carMdli  I 
ECONbacaaM 
•bova  Iha  PEL.  Thia  i 
worker  could  ba « 
waaring  a  raapiralor  and  aot  ba  a« 
of  it 

A  Mlf-coiUaiaad  I 
la  not  oooaidarMl  I 
uaa  bacaaaa  of  ila  iwaifht  Thaa.  aif^iaa 
r«aplralor«  ara  Iha  aiogla  i 
allaraaliva  aiaaiia  of  ac 


oontandad: 

foaaibia 

amployaa 


raatrict 


oparationa  safety  aa  well  aa  tha  aaaa  of 
evacuadoB  in  the  evaal  of « 
In  additfaM.  hnaa  trailii^  hahhwf 
workers  woold  hiodar  rnamliaane  wtlh 
the  loni  alanding  indaatry  standarda  for 
redudaf  Io  a  aiioiaiaia  l^al  all  foraipi 
itema  which  aOght  bo  ooridaiHaHy 
introduced  to  Iha  prodactioa  aqa^oieat 
and  product "  {Ex.  3-7401  No  atudiaa 
could  ba  found  ooncaraiag  aafaty 
aapecta  af  air  Una  reapiratara.  The  lack 
of  studiaa.  coBpllants.  or  inddenla 
Involviag  aafaty  problawa  with  air  I 


uaa,  leada  to  a  condaaion  that  thara  ara 
no  sigaificaat  problaHM. 

TheDdBoandadaddtot".  . 
conoentraliona  of  NG/BGON  have 
already  been  reduced  to  the  practical 
mininwm.  Induatry  hygianiata  have 
concluded  that  raduring  airborne 
conoentratioos  would  aot  dacraaae 
woriier  expoaure  and  any  further 


reductiona  aMMt  be  I 

through  tha  tanplenanUtioa  of  I 

personal  I 

practicea.  Tha . 

undergo  hirthar  I 

dramatlcaUy  ahattog  I 


US. 


difflcuMaa 
conlral 

Induatry.  hnt  dboi 
limita  caa  bo  aol 
of  equipoMBl 
reapiratacy  protoctMiL  laa  loanluto  oi 
Makera  of  Bxploaivaa  Uavea  open  tha 
puaaibiiily  dMl  anpBsaiaB  might  be 
further  lothwad  by  praeeaa  and/or 
aqalpoMMl  laipaoaanMnta.  If  ooaiplianoe 
cannov  oa  acMavao  eta  enginaartng 
contpoii  Of  piooaaa  ■npio'vaniantSa  then 
air-aoppnad  raapiratara  coaM  Iw 
enpioyea.  Qincfc-T'eleaae  CJOupUnga  on 
the  air  lines  would  eliminate  ptobleia 
relating  to  aaaa  of  aracaatioo  in 
emargendaa. 

Americain  Cyanamid  Company 
auggaatad  that  tha  propoaed  standard  of 
003  ng/m*  for  acrylaaiide  Is  not 
technolagicany  laaaibla.  To  aupport  thia 
poaitioo.  Cyanamid  reporta  that  "TIIOSH 
aarveyad  the  acrylamide  monomer 
Bianufactaring  hdUtiea  recently  and 
found  that  expoaure  levela  were  abovo 
dw  a09  ii«/b*  lavd  in  aD  fadlitiea''  (Ex. 
S-OBl  andT^.  l/ll/M.  p.  87].  While 
expoaures  above  tlie  propoaed  levd  may 
have  been  found  at  aO  af  Cyanamid'a 
fadUttaa.  aO  of  the  paraonal  expoaure 
readiaga  at  one  of  the  four  (adlitiea 
surveyed  were  laaa  than  0012  mg/m*. 
All  of  die  area  samples  at  two  of  dw 
four  faciUtiea  were  laaa  dMO  OM  a^m*. 
The  cooduaions  of  the  fOOSH  Hasard 
Study  ara  that  axpoanra  levela  arera 
moat  dapandant  oo  tha  tadhty  or 
locatioo  where  (he  employee  works 
rather  thaa  hia  (ob  duttaa  and  Uiat  die 
primary  diflarenoe  in  axpoaura  lovab 
between  fodlMiaa  waa  due  to  tfw 
bacfcyound  acrylamida  air  lavd  (aaa 
ApptM  InduBUial  Hy§iaa».  VoL  1.  No 
S.  September  ISii.  'Tvalaatton  of 
Occupatfand  Acrylamida  Bxpoaares.** 
Bnica  Hilla  and  AJ.  Giiale.  ACCIK 
Ctaidnnati.  pp.  14»-1S2).  Tha  plant  at 
which  tha  highed  axpeaara  levab  awre 
maaaurad.  the  only  facility  which 
manafactarad  dry  acrylamida.  haa  aince 
doaed.  Tha  range  of  paraonal  expoaure 

fadUtiaa  waa  0l001-0lU2  BdUiyama  par 
cubic  aMter.  Baeed  oa  dto  dato  aad 
conduaiaoa  of  the  MOSH  field  atudiea 
deacribad  in  Uia  Haaard  Evaluation. 
OSHA  oondadaa  that  the  PEL  for 
acrylamida  af  Qu08  a«/m*  ia 
technologically  foaaihie. 


idwyhavai 
on  enviranaaanial  ooalrala  to  radaoa 
expoauraa  to  haiotoa.  Sinoa  VBfk  (hay 
have  apaai  ir.S  ayfliaa  at  dw  Boaan, 
California.  ladBty.  Allha««h  aoaM  af 
thaaa  axpaaaas  hava  baaa  lalatod  to  dw 
mhiing  oparatian  under  tha  Madicdoa 
of  the  Mine  Safety  aad  Haaldi 
Adminialratian  QdSHA).  dw  remainder 
are  related  to  operadona  which  mn  of 
coitcara  to  OSHA.  Um  range  of  diMt 
levela  in  the  foaing  department  haa  been 
reduced  to  tUS-SOM  mg/m*  and  in  tha 
ahippiag  depailment  to  0.25-15^  mg/m* 
pL  3-744],  K  ia  not  dear  whether 
farther  redactions  ooald  ba  addevatlL 
and  MS.  Borax  does  not  addreaa  thia 
iaaoe.  Pari  of  U.S.  Borax*  efforta  to 
control  dust  related  to  paving  aona 
areas  lo  lauBLa  oocayoano  onsi  leveis. 
Thia  effort  has  appaieuUy  been  at  leasl 
partially  aoeeesafoL  aa  ewideuced  by  die 
I  vahiea  in  ow  range  of 

I  abovo.  H  appears 
dial  die  M  mg/m*  PEL  levol  far  borates 
ahooM/mi^  bo  oddevabla  onder  moet 
drriimitanpas  P^niker  redaction  in 
borate  dust  levela  adght  be  addeved 
duoi^  die  fawtollatiHi  af  additiond 
engineering  < 
collection  I 

perkagiag,  additional  daat  ooBacMon 
ayatema  at  critical  relaaae  pointa  and 
further  redactfoa  of  backyoand  daol 
levela.  if  addlHand  lodortiona  do  net 
achieve  the  reqohod  hsela.  the  aaa  af 
respiialars  udn  be  necessary  to  protect 
woriwrs. 

SIC29—Petrohum  Refinins 

In  order  to  essars  Ihs  qoahty  of 
petroleum  prodacta  and  datarsdna 
qaality  of  wasto  streams,  patroleam 
reuneis  must  samiila  their  proceee 
streams  psriodically.  As  with 
nuiintenance.  wotkara  that  sample 
proceee  atraama  are  at  risk  of  being  in 
dose  oootad  «dlh.a  variety  of 
c hemic  sis  Gontiols  for  this  operatiao 
taivohfe  sampling  boxae  that  vent  j^ 
and  vapors  aaray  from  the  operator 
and/or  aMeld  the  operator  from 
accidentally  splsshad  or  spillsd 
msterisL 

IVocaeB  stream  samples  are  taken  to 
die  laboratory  to  detoi  iiiliia  if  didr 
quaUdes  lie  widda  acceptable  limits.  As 
laboratofy  wmkms  pmfarm  analyses, 
they  can  be  axpoeed  to  vaitoaa  orgaaic 

engineeiteg  oontrola  are  not  ia  plaoa  or 
if  proper  proceduree  are  not  need. 
Expoeure  conlrob  taidade  exhaaat  fans 
snd  laborstoiy  vendlation  hooda.  In 
general,  thia  indaatry  haa  exteneive 
control  technolagy  to  place  for  the 
primary  proceeaing  eqaipmenL  Cloeed 


proceaaea  witkfew  expoaed  workem  are 
pradbmfnanf  cfiie  to  the  reqMfrementaof 
process  oparadon  at  etevatad 
temperatures,  and  pressurss.. 

SIC»  MfmvUhnmm  Mmtic 

Research  CbsBdl  fSBRH  idlRitifletf 

in  wMdi  stycsno;  ImqasMl^te 
combinotiaB  «dli»  ttroaailhss.  is 
sprayed  srrslfcd  into  •  bmU  amnaaOy)' 
as  dm  typo  af] 


PELk 

g/a/gkp^vaitiBSic; 

being  used  ini 

undaiipoandi 

rsetiaga  tubs  sndi 

mniMs  prodactogx.  »^4a  > : 

Tk.  g/3/aa  p.  5^84  Otheepsadttds  that 

are  made  udng-spsii  iimldiagpsasasses 

indada  brid^  Cos  ndlitary  vessds.  P^. 

8/3/aa  p.  5-l«t  plantmo  (Ex.  3-742. 

Attoehmant  £  p.  15i  boKhas  FTb.  i«(3/ 

88,  p.  &-lB^  aad  dumaey  stadm  P^  •/ 

3/88.  p.  5-188]. 

Worker  expoaures  to  styrene  occur 
prinupoilyintw»proceasstepsintfae 
open-molding  process:  gel-coating  and 
lamination  [&(.  3-742.  Attachment  2.  pp.. 
17-WandTr.  8/3/88,  pp.  5-131  to  5-133]. 
Ol^coat  is  a  pigmented  resin  of 
polyester  resin-based  paint  The 
application  of  gel-goat  is  similar  to  the 
application  of  paint  and  ia  normaDy 
done  using  an  air  atomizer  or  airfess 
spraygun.  Lamination  may  be  applied 
using  dther  hand  laynp  or  band 
sprayvp:  in  hand  layop,  workers  (dace  a 
layer  of  fiberglass  mattnig  direcdy  onto 
the'  moid  and  secure  the  nbei glass  with 
a  layer  of  resin,  which  is  norraafly 
applied  with  rollers  or  biushes.  In  too 
sprayop  process,  a  chopper  gon  chops 
fibeiglaso  raving  into  pieces  and  sprays 
resin  at  dto  same  time,  so  the  two 
converge  and  are  sprayed  onto  the  meld 
simultaneeady. 

The  meat  extensive  data  aoiirce  on 
exposures  to  styvene  in  thia  industry 
sectov  is  a  stady  eoodactadby  Uw  State 
of  Calif emia'a  Divisian  of  Occupatiaml 
Safety  and  Healdi  (DOSH)  [Ex.  3-742. 
Attadunanl  2|.  This  study  seportad  the 
results  of  aa  iivdepth  industrial  hygiene 
survey  of  stycene  and  other  hasaedoua 
workplace  expoaures  in  the  fibecglass/ 
reinfarsed  plastics  industry.  A  total  of 
141  workplaces  were  inspected,  and  379 
of  the  2600  workers  employed  in  these 
«vorkplaces  were  sampled  over  a  fall 
wotkshift  [Ex.  3-74Z  AttachmeiU  2\.  The 
report  also  recommends  the  best  control 
measures  to  minimize  hazardous 
exposures;  the  focus  of  the  study  was  on 
large  open-mold  sprayup/layup 
operations,  because  earlier  research  had 


shown  that  these  open-molding 
opeEStiiana  bad  tha  biggest  exposures  of 
aU  operations  in  these  woriiplaoes  [Ex.. 
3-742.  Attachment  2];  Serene  exposures 
(8-hour  TWAs]  at  these  processes 
rangsd  from  0i2  to  288  m>mr  the  8-hour 
TWA  arilbnutiic  mean  and  the  median 
for  these  sample  results  wece  43J0  ppm 
and  34U)  ppnu  respecdvefy  [Ek.  3-742^ 
AttacbBieiit'2], 

Ins  can^mBson:  of  wother  exposure 
levels  Iqt  industry,  the  California  OSHA 
study  Soared  that  the  geometric  mean 
exposure  levela  were  higbesfcin  tab/ 
sho«veE  manufacturing,  farilities  (53.8 
ppmj.  foOowad  by  camper 
manufacturing  farilities  (41.0  ppm).  spa 
manufacturings  tacilities  (25.8  ppm). 
miscellaneous  maiHifhnhiring  fodfities 
(22.0  ppm),  and  tank  manufacturing, 
facilities  (12.7  ppm|.  Opecations  ranked 
scconfing  to  percentage  of  serene 
exposures  above  lOQ  ppm  as  an  8-boar 
TWA  (the  forma  OSHA  Omit)^  were: 
tub/showa  manufacturing  (19  percent): 
spa  maoufacturiog  (11  percent);  camper 
manufacturing  tB  petceal): 
miaceOansoua  plastics  manufacturing  (4 
percent);  and  boat  and  tank 
manufacturing,  (none). 

The  industrial  hygienists  who 
conducted  this  stody  initially  believed 
that  working  on  laigs  molds,  such  as 
those  invobed  in  making  boata(see 
discussion  Cor  SIC  37)  or  tanks,  would 
result  ia  the  hi^iest  styrene  exposure 
levels,  becaoaa  the  Budd  almoat 
surrounds  the  worker,  making  a  kind  of 
confined  ^lace.  Workers  engaged  in 
boat  and  tatdc  manufacturing,  however, 
had  the  lowest  overall  expoaure  levels, 
while  workers  in  the  tub/shawer  and 
spa  manufacturing,  sectors  had  more 
workers  exposed  above  100  ppm.  A 
partial  expLanatian  Cor  these  differences 
irk  styrene  exposure  levels  in  various 
industry  sectors  is  caused  by  difiierences 
in  work  production  rates  according  to 
California  OSHA.  In  boat 
manufacturing,  for  example,  sprayup 
operations  are  performed  at  a  slow  and 
intermittent  rate  while  tub/shower 
manufacttuing  is  conducted  at  an 
assembly-line  pace  [Ex.  3-742, 
Attachment  2].  Industry  representatives 
also  believe  that  production  volume 
plays  a  laigie  role  in  dietermining  styreae 
exposure  lievefs.  Jack  Winnick,  general 
manager  of  Gold  Shield  Fiberglass  io 
Fontaoa,  California^  testified  that  plants 
in  Westenv  Europe  can  achieve  much 
lower  PELs  dian  can  plants  in  the 
United  Slates  because  "[tjhe  volume  of 
resin  throaghput  and  products  produced 
is  a  mere  firaction  of  the  throu^put  in 
US.  faciTities  .  .  ."  fTr.  8/3/88,  p.  5-114J. 

California  OSHA  found,  however,  that 
the  factor  determining  whether  ot  not  SO 


ppm  TWA  is  cuirandy  being  reached  in 
faeilides  producing  sdnfoiced  plastics 
pradncto  is  the  ds»as  to  which  effective 
controls  have  been  implemented.  The 
Califaraia  OSUA  researchers  and  Diane 
Fastoc  of  the  AH/-CIO  both  reported 
that  in  alt  cases  whs  w  companies  had 
implemented  effective  coataL  measures, 
eaqikqpoe  styreoe  axpesun  levels  were 
below  50  ppm  (Ex.  3-74Z  Attaduncnt  2. 
and  Tk:  8/4/88.  p.  6-«4). 

reprsBcntativanaaaaf  the  Cahfamia 
iifoiii  B  siiwsditinaB  fmiarl  ilMiwhcrr  in 
the  laiiisn  First  SBiC  nates  dmt  winter 
dimataa  in.  the  BOCtlKBi-tisr  states  may 
present  udditisnal  piohleniB  in 
achieving  dm  paapaaMfPH.s  (Ex.  181A. 
p.  38).  Furthersaoca,  die  findings  of  die 
California  stady  were  qualified  by  its 
authors  as  follows: 

This  study  was  conducted  in  a  CAI./OSH.\ 
compliance  mode;  Thia  represents  two 
problems:  (1)  mdvstrial  lijrgienists  do  not 
have  the  ioxury  of  making  frequent  visits  to 
any  one  site,  and  (Z)  employees  have  an 
understandable  da^ie  to  BunhnizB  actnal 
exposuaas  liy  vanous  waaas ...  in  order  to 
avoid  CAIVOSHA  dtatioaa  and  fines  (Ex.  3- 
742.  Atladunenl  2.  p.  31|. 

OSHA  appreciates  the  critiques  of  the 
CAL/OSHA  sbidy.  OSHA  foond  that 
employers  would  need  to  employ  a 
flexible  compliance  strategy  daring 
manual  layup/sprayap  operations  to 
achieve  the  proposed  limits  in  boat- 
buihfing  facilities  (see  Technological 
Feasibility  discussion  for  SIC  37).  The 
California  study  intficates  that  employee 
exposures  to  styrene  during  manual 
layup/sprajrop  operations  in  facilities  in 
SIC  30  are  even  higher  than  those  for 
boat-building  facilities.  Thus,  there  is 
uncertainty  about  die  technical 
feasibdity  of  achieving  the  SO-ppm  TWA 
and  100-ppm  STEL  Bmits  exclusrvely  by 
implementing  engineering  and  work 
practice  controls  during  manual  lajrup/ 
sprayup  operations  in  SIC  30. 
Respirators  as  well  as  engineering  and 
wofic  practice  controls  may  be 
necessary  to  achieve  these  limits  in 
some  colorations.  OSHA  condudes. 
however,  that  for  most  operations  in  SIC 
30  where  styrene  is  used,  the  revised 
TWA  and  STEL  Bmits  are 
technologicaly  feasible. 

Danid  Boyd,  reprpwnting  die  SIRC 
also  commented  that  the  mixtures 
formula  described  in  19ie.lOQO(d)(2Hi) 
would  necessitate  reducing  employee 
exposures  to  well  below  50  ppm.  He 
stated  diat: 

Since  the  reinfarcad  plastics  euviioanwot 
consists  of  a  niunbot  of  chemicai. 
constttuesta,  the  allowed  exposure  to  these 
various  cbemicaU  must  be  calculated  through 
the  mixture  formula. .     .  OStlA's  applicabon 
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of  tlw  mUtura  formula  will  rvqMii*  limiu  w«ll 
below  90  ppm  for  •tyran*  and  (Um  propm«d 
PEL  of]  290  ppm  for  •atUxm  [tt.  %lilm,  p.  9- 
97|. 

The  SIRC  thus  aiguad  dkat.  with  the 
mlxturet  formula.  "XTSHA  hat  propoMd 
a  rule  (for  •tyrenej  that  would  impoM  an 
axpoaura  level  lower  than  it  has 
accounted  for  In  Its  feasibility  analysis" 
(Ex.  ISIA.  p.  44|. 

OSIIA  does  not  agree  %vith  the  SIRC 
that  the  mixtures  formula  requirement 
will  have  a  substantial  impact  on  the 
ability  of  employer*  to  comply  with  the 
SO  ppm  PEL  for  styrene.  Traditionally, 
OSHA  does  not  apply  the  mixtures 
formula  in  most  cases  where  multiple 
exposures  occur.  According  to  OSHA's 
Field  Operations  Manual  (FOMJ: 

The  UM  of .  .  .  (the  mlxturet  formula! 
require*  that  the  expoauret  have  an  additive 
effect  on  the  tame  Ixxiy  orsa»  o'  tvatem. 
Caullon  muel  t>e  uaed  in  applying  the 
additive  formula,  and  prior  consultation  with 
the  Regional  Adminiatralor  ta  required 
(OSHA  FOM.  Chapter  IV.  Section  e(eHi))- 

Thus,  in  the  case  of  styrene  and 
acetone,  which  are  both  used  in  the 
reinforced  plastics  industry.  OSHA  does 
not  believe  that  the  mixture  formula  rule 
specified  in  paragraph  (dK2)(i)  of  the 
rinal  rule  would  necessarily  apply, 
because  styrene  is  principally  a  narcotic 
agent  that  acts  on  the  central  nervous 
system  and  acetone  it  pnmarily  an 
irritunt  thnt  actt  on  the  eyes  and 
retpiratory  pattages  at  concentrations 
at  or  below  the  Tinal  PEL  These 
substances  therefore  cannot  be 
considered  as  having  an  additive  effect. 
Consequently.  OSHA  has  based  its 
feasibility  assessment  for  styrene  and 
acetone  in  the  reinforced  plastics 
industry  on  the  availability  of  the 
engineering  and  work  practice  controls 
necessary  to  achieve  the  PELa  for  these 
substances  individually. 

Carbon  disulfide  is  a  solvent  used  in 
the  production  of  ceUulotic  food  casings. 
It  is  reacted  with  cellulose  to  make 
xanthate  and  is  slowly  released  during 
subsequent  steps  of  production.  The 
prttceta  currently  used  is  the  only 
known  process  for  producing  cellulosic 
food  caning,  and  carbon  disuinde  is  the 
only  known  solvent  for  this  process  (Ex. 
fr-4S|. 

I'he  feasibility  of  controlling 
exposures  to  carbon  disuinde  in  the 
manufacturing  of  cellulosic  food  casings 
was  questioned  by  representatives  of 
the  producers  of  these  products.  Viskase 
Corporation  and  Teepak.  incorporated 
|Rxs.  33. 162.  3-7S3.  8-19.  8^5.  Tr.  8/2/ 
88.  pp.  V-201-217|.  These  commenters 
noted  that,  in  three  speciHc  operations, 
it  is  necetsary  to  open  the  machinery  to 
perform  manual  operations,  (unloading 
the  baratte,  aligning  strands  in  the 


cabinet  and  manual  puncturing  of  the 
casings).  When  unloading  the  baratte. 
manual  raking  is  required  because  of  the 
light  and  sticky  characteristics  of 
xanthate.  the  parent  compound 
Operator  access  is  required  to  keep  the 
strands  of  product  properly  aligned 
within  the  extrusion  apparatus  (or 
"cabinet").  Manual  puncturing  of  the 
casings  is  required  downstream  of  the 
extrusion  nooles  (Ex.  8-45].  Personnel 
performing  all  three  of  these  operations 
must  open  the  procett  machinery  while 
performing  these  tasks:  currently, 
personnel  wear  air-supplied  hoods  to 
protect  against  the  carbon  disulfide 
excursions  above  20  ppm  associated 
with  the  operations  (Tr.  8/2/88.  p.  4- 
228).  Operator  access  is  essential  to 
assure  casing  quality  (Ex.  162).  An 
engineering  study  conducted  in  one  of 
Viskase's  plants  cooduded  that  "it  is 
highly  unlikely  that  the  1  ppm  (level) 
could  be  obtained  at  (these)  three  *  *  * 
routine  operator  tasks."  even  if  "the 
most  extreme  measure  that  can  be 
visualized  as  an  effort  to  reduce  the 
concentration"  was  employed  (Ex.  8-45{. 
Teepak  stated  that  "no  one  *  *  *  has 
developed  a  tyttem  or  knows  of  any 
engineering  controls  that .  .  .  (are) 
capable  of  reducing  CSi  levels  in  the 
casing  industry  to  the  1  ppm  level 
proposed  by  OSHA."  adding  that 
Teepak  had  recently  redesigned  and 
rebuilt  much  of  its  plant  using  the  best 
available  technology  (Ex.  182). 
Conunentera  repeatedly  stressed  (Bxa. 
83. 162.  Tr.  8/2/88.  pp.  4-201  to  4-217] 
that  feasibility  was  a  problem  only  for 
these  manual  operations:  thus.  OSHA 
concludes  that  the  use  of  respiratora  as 
well  at  engineering  controlt  and  work 
practices,  may  be  necessary  for 
unloading  xanthate  from  the  baratte. 
aligning  strands  in  the  extrusion  cabinet 
and  manual  puncturing  of  casings  at  the 
extrusion  nozzles  unlett  OSHA  can 
demonstrate  that  engineering  controls 
and  work  practices  alone  can  achieve 
the  PEL  at  the  8-hour  TWA  hmit  for 
carbon  disulfide. 

The  Polyurethane  Manufacturers 
Association  (PMA)  stated  that  the  002 
ppm  PEL  for  4.4'-methylene  bis  (2- 
chloroaniline)  (MDOCA)  is 
technologically  frasible  and  is  already 
being  achieved  in  many  facilities  (Ex.  3- 
683).  MBOCA  is  used  as  a  fixative  in 
producing  castable  polyurethane.  The 
chemical  is  no  longer  produced  in  this 
country,  but  is  still  widely  used  to 
produce  castable  polyurethane  products. 
PMA  (Ex.  3-683)  also  stated  that  no 
sulMtitute  for  MBOCA  has  been  found 
that  matches  its  physical  properties  and 
procetting  characterittics  at  a 
competitive  price. 


According  to  PMA.  worker  exposures 
to  MBOCA  occur  chiefly  during  transfer 
operations.  PMA  stated  that  "once  the 
melted  MBOCA  is  mixed  with 
prepolymer.  there  is  no  risk  of  employee 
exposure  to  MBOCA"  (Ex.  3-683).  The 
industry  has  developed  a  number  of 
methods  to  control  employee  exposure 
to  MBOCA  during  transfer  operations, 
including  the  use  of  isolated  rooms, 
laboratory  hoods  or  glove  boxes,  and 
vacuum  transfer  systems  that  carry 
MBOCA  from  drums  to  the  meltera  in 
closed,  automated  tyttemt.  I^IA  alto 
stated  that  "based  upon  considerable 
workplace  monitoring  (conducted]  since 
the  1970a.  it  is  apparent  that  an 
employer  who  obiterves  the  recognized 
industry  practices  for  the  use  of  MBOCA 
and  who  monitors  the  results .  .  .  will 
feasibly  comply  with  the  proposed  TWA 
level  (of  0.02  ppm)"  (Ex.  3-683). 
Therefore,  OSHA  concludes,  based  on 
the  proven  effectivenett  of  currently 
available  technology  that  a  PEL  of  0.02 
ppm  for  MBOCA  ia  technologicaUy 
featible. 

SIC  31. — Leather  and  Leather  Products 

During  a  site  visit  performed  by 
OSHA  to  a  shoe  production  facility  (Ex. 
11 — Firm  7).  an  overexposure  to  2- 
butanone  at  the  outer  sole  cementing 
operation  was  found.  A  small  exhaust 
system  used  at  the  operation  had 
inadequate  air  movement  to  reduce 
exposure.  The  exposure  exceeded  the 
current  PEL  of  200  ppm.  as  well  as  the 
proposed  STEL  of  300  ppm.  The  length 
of  the  exposure  was  3.5  hours.  The  total 
cost  for  local  exhaust  ventilation  to  the 
five  affected  work  stations,  as  estimated 
by  Qeyton  Environmental  Consultants, 
would  be  $20,000  This  cost  figure  it 
bated  upon  a  flanged  4  foot  by  12  foot 
exhaust  hood  with  a  capture  velocity  of 
100  feet  per  minute  (^m).  The  flow  rate 
is  estimated  to  be  775  cubic  feet  per 
minute  (cfm)  per  work  station.  By 
employing  these  control  measures, 
worker  exposures  to  2-butanone,  at 
well  as  to  solvents  in  general  will  be 
reduced. 

The  site  vitit  firmt  did  not  have 
toluene  overexposure.  In  general, 
toluene  exposures  can  be  decreased  by 
revising  standard  work  practices  to 
reduce  the  contact  time  between  leather 
and  toluene. 

SIC  32— Stone.  Clay  and  Class  Products 

In  batch  mixing  of  raw  materials  for 
glass  production  (SICs  321  and  322). 
OSHA  found  that  drysweeping  and/or 
the  use  of  compressed  air  for  cleaning 
may  contribute  substantially  to  the 
employees  overall  exposures.  By 


substiaitiiiO  vaaaan  deairiRg  systaau, 
worker  exposure  can  be  roduca^ 

The  Brick  hatituf  etA—iira  ffIA) 
staled  that  IwilaA  I 
aduavad  by  BMmbet  < 
controlling  clay  and  shale  daak 
exposures.  Dasgilatfcauumpaiiifs' 
efforts.,  eaaplosaea  asa  still  aeiqiuffed  t» 
wear  respirators  in  soma  aaaaa  af  the 
planta.  ii4U>aMgh  local,  eiihauat 
vantilatiaB  baaba^  ioataUatl  at  wodt 
station,  the  nature  of  the  job  reHuvaa 
worliets  to  leave  the  area  of  thidc  woik 
station.  Fosthannare.  the  oioistura 
contenl  of  the  caw  wateriala  "cxeatea 
substantiaL  mainienaiice  ptoblama  tor 
the  Gontcal  equipmanL"  'Hie  BIA 
condiides  ".  .  .  it  simply  ia  not  possible 
to  reduce  dust  levela  any  ftirther  using 
known  technology"  (Ex.  130]. 

06UA  coBdoctad  sita  visita  tO' 
manufacturers  of  botk  caaMot  bladta 
(Ex.  11 — Firms  2, 4}  and  a  manuCactuiar 
of  unglazed  floor  tilea  [Ex.  U— Flat.  u;. 
These  films  have  pracesaaa  aaattagoua 
to  brick  manufacture.  Nf>  avesexposurea 
were  found.  In  addition  to  good 
housakeeping  measures,  one  of  the 
prindple  maaoa  of  controlliag  dual 
expoaase  was  tbe  ose  of  wet  materia  la. 
Dry  material  happen  were  located 
outsidlB  tbe  building,  or  in  lOcatianB 
above  the  work  ffoor.  Mixers  were 
generally  AiDy  automated  Worfcert  whs 
were  required  to  wodt  inside  the  mixer 
(after  proper  fodcout  precedtiresl  aamg 
pnetmiatfc  hammers  to  remove  hardened 
materials,  used  local  exhaust  tubes,  and 
wore  reapirators.  OSHA  concludes  it  is 
techmrfogicatty  feasible  ts  controf  dust 
expusuie  in  this  huhntty. 

SIC  33—Ptmarsi  Metal^kidastaes: 

Tfte  ABerieaa  frm  and  Sleel  hntitute 
(Exa.  3-msi  72..  129, !«(  stated  that  the 
proposed  PKa  were  net  tedawtegicaOy 
feasible  iTmtiefiltiag-werereqairedL  and 
that  most  eperatieRs  pfsdaee 
intermitteiiC  aapeaetes  where 
respinflavy  peetecdee  aquipuient  is 
mose  appaapeieta.  llM  MSH  pwvidbd  m» 
suppert  fcr  fteir  stateaeiit  tfnt 
nlwftnisgiaaet  taehnelbpnily 
feasible,  awiiljii  stating'  that  sane 
omtrols  aa»  aoly  be  inataHed  when  a 
plant  is  built  or  modernized  However, 
they  pHnriiadseaesal  emnplaa  ef  the 


existi 

EkriBg  sin  viBti.  OSHA.  abaenrad  a 
widcaariety  of  eeatoila  iB  piaoe  ntfaia 
induBtcjK  Hnwrafflactwe  thne  cmitMle 
aieaa— Btbekao— 1  teeertaii 
AISI  ^Mdte  aasiat  Q8HA  Ik  I 
site  visiie  is  liie  ladoaky;^  ivy 
stlpaBiiHl  tftat  the  Q6HA  contracasBS 


couhi  eeliact  ee  air  sarapfes  diving  the 
site  viaica.  AISI  sabnftlnlei^osare  data 
for  different  operations,  but  provided 
aaly  the  lowest  and  hi^st  vahies  for 
each  chaaucai  ia  each  eperation-  ^Sx. 
129].  Wliai  ranges  are  ased  it  ia  not 
posaibie  todiseen  where  neat  samples 
fall  Is  aaaeaa  petentfaf  ffeasiMlty. 
W^hefe  the  Uj^est  value  for  a  chemical 
is  at  or  betew  die  new  PEL,  the  new  PEL 
is  dearly  feasible.  This  is  true  in  • 
number  ef  eaaes,  and  tteanmstiates  Aat 
confcela  are  available  whi^  wiH 
manlBiB  expeaores  eeww  the  new  PEL 
for  thoae-ehemicab.  Theexpesore  data 
dees  indicate  that  AeSTH.  for  sulfor 
dioxide  eanaot  be  reguhity  adiieved 
with  engfaieei  aig  and  worfc  practice 
cuufrolf  ia  blast  fui'aaee  operatioBS  and 
at  sulfur  planta.  hta&SQSoB.  tfwre  is 
some  evidence  Ifteftnecemng  fimit  nir' 
carbon  neneidde  eannet  be  regularly 
achievacfwitbengBiaering  and  work 
praclfee  eonfroie  at  bfiut  fiimace 
operationa.  vcsscf  hfowing,  basic 
ONjigen  flumes,  and  siRter  pfants. 
Tliete  it  ne  evidence  to  tne  contrary  in 
the  lacofd  for  theae  two  substances: 
OSHA.  tnerenirG«  wiu  pemnr 
flexibffity  ht  the  use  of  respirators 
for  these  operations.  Toe  biudeii 
of  proof  will  not  be  on  the  employer 
to  demonstrate  that  complianoe 
with  engmeenng,  and  wonc 
practice  centnn  are  mreasiofe  tu  a 
compliance  aetion  fui  expusuie  to  uie 
s^rKL  fer  suKvr  diuxiue  and  the  cening 
for  earfcen  monoxide  at  dieae 
operationa. 

AISI  alsepmridieda  Hstof 
occupatmM  ens  the  related  aMiee 
whese  expesuies  are  mtermitteRt.  Many 
of  these  wooM  be  considered  deaning 
cuid  memtenance  fot.  72p  Where 
exposures  are  brief  and  intennittent,  or 
where  they  are  reteted  to  deaningand 
maintenance,  respsatory  protection  may 
be  the  appropriate  control  techrology  in 
accord  wit6  OffiA's  traAhmai  poUciea. 

SIC  3^^-Bmaic  Steal  Peedude 

OSHA.  ttrough  ita  mntratters.  has 
cendocted  site  visita  ef  various 
operatiana  aaaoeiated  witl^  steel' 
mamdsctariag.  Dnrng  these  visits. 
OSHA  observed  thatengiBceiiiig 
controls  were  n  ase.  I>ie  te  a  pre-visit 
stipulation  af  the  AsMrican  froa  and 
Steel  hatitata;  OSKA  aros  net  able  to 
monilev  eMpeaates  at  any-ef  these 
opentians. 

In  a  ste  visit  to  a  aintaring  plant. 
OSHA  obaoved  the  appUcatfbn  of  a 
hood  and  hiaali  axhaort  atlhc  end  ef  die 
sintering  canveyer.  a  ttanaler  point  fier 
sintaredawlMiaL  Mam,  at  the  same 
plant  local  exhaust  piping  on  the  pug 
milk  and  the  sintar  air  coaler  was  in 
place.  The  emissiens  ftom  these  sources 


were  directed  to  a  centraRzea  oagnouse 
[Ex.  120— Firm  28). 

At  hot  strip  production  fedHties  [Ex. 
129 — Finns  29. 31),  workers  controlling 
the  rolling  process  were  positioned  in 
air  comfitioned  control  stations  or 
pulpits.  Workers  engaged  in  the  coiling 
and  marking  area  were  provided  with 
dihitian  ventilation. 

At  Basic  Oxygen  Furnace  (BOF) 
facilities  [Ex.  t^— Firms  37, 38] 
emissions  generated  during 
desuRurization.  detlagging  and  oxygen 
injection  were  vented  to  an  electrostatic 
precipitator  and/or  baghoute.  BOFt  also 
emit  carbon  monoxide  at  a  byproduct 
Some  BOF  processes  use  this  as  a 
means  af  contadfing  the  BRtaHurgical 
reaction.  This  it  controlled  throu^  the 
exhaust  system.  Continuoas  CO 
monitors- are  used  to  alect  workera  to 
peak  oc  emergency  cooditiana. 

Dusiog  a  visit  t0  an  elesnoc  arc 
furnace  operalionPEx.  129— Finn  30|. 
emission  canteele^papiaent  waa  an 
integcal  part  of  the  fiunace'a  mlatinc 
roof.  Contaminant gsne ratine  during  thia 
opetation  was  vftsd  to  an  electrestatic 
predpitatar.  tint  bniding  in  which  thia 
proeasa  was  caaduetad  had  been 
modified  to  incotparate  roof  level  heoda 
and  ducta  that^eoried  eacaping 
contaminanta  to  a  centaalized  haghaaae. 

At  a  eoke  e««s  gaa  pncesaing  fiadfity 
(Ex.  12»-Fnn  32].  operatianB  were 
carried  ont  in  eadsaed  veasela  or 
process  eqaipnent  (anailaa  to  diaae 
found  in  ihiiiiiiiir  pies  listing  tariWtiea^ 

dired  axpaaaze.  OSHA  behaves  that 
compUaaae  with  the  proposed  Pfla  can 
be  achieved  since  expasves  are 
priaiarily  the  reaalt  of  fiigitiae  emissions 
and  operationat  apaeta. 

At  •  Uaat  fiinnce  eperatieB  (Ex. 
121>    fiiai  27)  which  was  visiled  die 
firm  indicated  its  cuncern  aver  the 
proposed  FELs  for  carbon  HHiiiUJude. 
sulfiir  dioxide,  «id  cakimn  oxide.  (Iron 
oxidea  were  also  generated  in  these 
operationa  but  d  waa  not  dear  that 
exposures  to  von  oxide  were 
problematic.  Tbe  final  rete  retains  the 
exiadng  Bniit  for  iron  oxide).  Blast 
furnaces  operate  under  positive  pressure 
and  extremely  rigorous  conditions. 
These  conations  do  have  a  severe  effect 
on  the  refractory  lining  of  the  rernace 
waR.  Over  (mie  contaminant  release, 
particalarly  carbon  monoxide,  will 
occur.  Thus  blast  fivnacea  of  dder 
design  or  famaees  reaching  the  end  of 
their  life  cyde  ariff  lend  to  have  greater 
emissionaef  air  contanmiants.  Daring 
the  tapping  of  the  furnace,  workers  are^ 
exposed  to  iron  axides,  carbon 
monoxide,  suKir  dioxide,  and  calcium 
oxidie  as  hot  metal  pours  mto  the 
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transfer  car  via  runners  on  the  floor.  In 
one  site,  these  runners  were  covered  to 
reduce  emissions. 

Workers  typically  move  between 
areas  of  high  exposure  in  the 
manufacturing  area,  and  areas  of  low 
exposure  in  air-conditioned  or  heated 
control  rooms  or  "shanties."  Exposures 
are  Intermittent.  Processes  at  which  they 
work  also  have  episodic  periods  of  air 
contaminant  emission.  This  dual 
variability  suggests  that  respiratory 
protection  may  lie  needed  to  control 
worker  exposure  to  such  metallurgical 
air  contaminants  as  carbon  monoxide, 
sulfur  dioxide,  iron  oxide,  and  calcium 
oxide. 

SIC  332— Iron  and  Steel  Foundrie$ 

OSIIA  conducted  a  site  visit  to  a  gray 
iron  foundry  (Ex.  11 — Firm  13|  engaged 
in  the  manufacturing  of  gray  and  ductile 
iron  castings.  Exposure  samples  were 
taken  in  the  grinding  process.  The  result 
of  the  sampling  disclosed  an  exposure 
level  of  39.0  mg/m*  TWA  for  iron  oxide 
which  is  above  both  the  current  and 
final  PEL  of  10  mg/m»  TWA. 

Clayton  Environmental  Consultants 
recommended  a  number  of  actions  that 
can  be  taken  to  reduce  iron  oxide  dust 
levels.  A  mechanical  shakeout  and 
automatic  sand  handling  system 
complete  with  dust  collection  can  be 
implemented  to  substantially  reduce 
dust  levels.  The  mechanical  shakeout 
would  consist  of  a  16  square  foot 
enclosure  in  which  the  molds  and 
castings  can  be  manipulated  and  then 
brought  back  out  for  further  processing. 
The  existing  muller  hood  should  be 
maintained  or  upgraded  to  produce  900 
CFM  of  local  exhaust  ventilation.  It  was 
also  recommended  that  dust  collection 
and  make-up  air  systems  would  be 
needed  to  replace  exhausted  air.  For  this 
purpose,  make-up  air  should  be  ducted 
fur  release  near  the  work  station  and 
workers  should  be  provided  with 
movable  diffusers  or  a  means  of 
controlling  airflow  at  the  work  station. 
The  purchase  of  a  rider- type  sweeper 
was  also  recommended  as  a  means  to 
control  dust  levels. 

Clayton  also  recommended  controls  to 
reduce  grinding  exposures.  Local 
exhaust  ventilation  can  be  installed  on 
pedestal  grinders.  Grinders  of  this  type 
should  be  exhausted  at  1.000  CFM 
assuming  16  inch  wheel  diameters.  For 
hand-held  grinders,  a  2  foot  by  3  foot 
ventilated  table/bench  is  the 
recommended  control.  A  200  CFM/foot* 
of  grinding  bench  area  exhaust  rate  is 
the  estimated  requirement  for  this 
application. 

Additional  controls  applicable  to 
foundries  were  found  during  OSHA's 
review  of  this  industry.  Thme  controb 


either  individually  or  in  combination 
should  generally  control  exposures  to 
the  Tmal  PELs. 

•  The  arc  air  process  in  steel  foundries 
(SlCs  3324.  3325)  was  used  during  the 
processing  of  steel  castings  to  control 
fumes.  In  order  to  ventilate  the  arc  air 
booths,  fumes  were  exhausted  through 
the  back  of  the  booth  and  fresh  air  was 
supplied  from  above  and  behind  the 
operator. 

•  Steel  foundries  (SICs  3324.  3325) 
used  an  overhead  canopy  hood  during 
the  induction  melting  of  steel  to  control 
fiimes.  The  hood  consisted  of  sheet 
metal  barriers  extending  down  from  the 
roof  to  the  top  of  the  hot  metal  ladle 
monorail.  Thermal  drafts  carried  the 
fumes  upward  into  the  hood  where  they 
were  exhausted  by  ventilators. 
Mancooler  fans  behind  the  workers 
pushed  some  fumes  under  the  hood. 

•  Emissions  during  the  oxy-acetylene 
torch  cutoff  of  risers  from  steel  castings 
was  encountered  in  iron  and  steel 
foundries  (SIC  332).  Castings  were  cut  in 
a  specially  designed  booth  with  a  rear 
exhaust  flow  and  a  frontal  air  supply 
flow.  Air  pressure  from  the  cutting 
nozzle  of  the  torch  was  directed  toward 
the  rear  exhaust  port  for  effective  dust 
and  fume  control. 

•  Fimie  control  of  a  sandwich-type 
innoculation  in  iron  foundries  (SICs 
3321.  3322)  was  achieved  through  the 
use  of  a  commercially  available  canopy 
hood.  The  fume-laden  air  was  exhausted 
through  mobile  duct  work  and  cleaned 
by  a  fabric  collector  before  being 
discharged  into  the  surrounding 
environment.  The  hood  tilted  with  the 
furnace  so  that  it  always  was  directly 
over  the  ladle  for  fume  capture. 

•  Fume.  dust,  and  gas  control  from  the 
melting  of  iron  (SICs  3321.  3322)  in  an 
arc  furnace  was  achieved  by  the 
installation  of  a  hood.  The  exhausts 
collected  by  the  hood  were  filtered  by 
cloth  filters  before  being  released  into 
the  external  environment. 

•  Control  of  dust  and  gas  emissions 
from  phenolic  urethane  cold  box  core- 
making  in  iron  foundries  (SIC  3321.  3322) 
included  local  exhaust  ventilation  which 
provided  negative  pressure  at  the  core 
box.  Parting  line  gaskets,  blow  seals, 
and  stripper  pin  o-rings  were  regulariy 
maintained  for  emission  control. 
Exhaust  outlets  captured  excessive  dust. 

•  In  an  iron  foundry  (SICs  3321.  3322). 
hot  combustion  gases  were  exhausted 
and  flowed  through  an  after  burner, 
cooled,  and  then  passed  through  a  dust 
collector.  Tapping  emissions  were 
captured  by  a  canopy  hood.  General 
ventilation  was  provided  by  mancooler 
fans. 

The  UAW  (Ex.  197]  listed  additional 
feasible  control  measures  in  foundry 


and  other  metallurgical  operations. 
These  include: 

(a)  adequate  make-up  air 

(b)  supplied  air  islands  for  operator 
stations  (laminar  flow,  down  draft  make 
up  air  supply  units): 

(c)  tempered  (cooled)  make  up  air  to 
reduce  the  need  for  high  velocity  air  for 
heat  stress  relief: 

(d)  process  arrangement  to  remove 
loose  sand  from  castings  after  shakeout 
before  they  are  finished: 

(e)  maintenance  of  enclosures  and 
exhaust  volume  for  sand  handling 
equipment  to  prevent  emission  of  dust: 

(f)  reduction  of  silica  burn-in  on 
castings  to  reduce  exposures  at  cleaning 
and  finishing  operations; 

(g)  use  of  wet  methods. 

SIC  333/334— Primary  and  Secondary 
Non-Ferrous  Metals 

In  its  review  of  technological 
feasibility  in  the  non-ferrous  metals 
industry.  OSHA  identified  the  following 
examples  of  engineering  control  and 
work  practice  measures: 

•  Control  of  emissions  from  aluminum 
ore  handling  and  storage  (SIC  3334]  was 
addressed  with  an  unloader  which  uses 
movable  vacuum  nozzles  to  remove 
alumina  and  coke  from  barges.  The  ore 
was  moved  on  an  enclosed  conveyor 
which  was  equipped  with  air  exhaust 
hoods  at  loading  and  transfer  points. 
The  operator  can  be  situated  in  an  air 
conditioned  cab. 

•  Reduction  of  alumina  dust 
emissions  during  ship  unloading  (SIC 
3334)  was  achieved  by  automating  and 
controlling  operations  from  an  enclosed 
control  booth.  Furthermore,  mixing 
operations  were  hooded  and  exhausted. 

•  During  anode  rodding  in  prebake 
plants  during  primary  aluminum 
production  (SIC  3334).  spent  butt 
remover,  butt  crushers,  cast  iron 
remover,  and  shot  cleaner  were 
exhausted  to  a  bag  niter  dust  collector. 
Use  of  induction  furnaces  and  exhaust 
hooding  reduced  metal  fume  exposure 
during  melting.  Hoods  and  slotted  hoods 
were  also  used.  The  operator  can 
maintain  controls  from  an  enclosed 
console. 

•  Control  of  air  emissions  during 
potline  operations  of  aluminum  smelters 
(SIC  3334)  was  achieved  through  the  use 
of  potroom  ventilation  and  automated 
processes  such  as  the  use  of  hooding 
which  consists  of  curved  and  ribbed 
shields,  the  employment  of  a  dual  draft 
system,  and  an  exhaust  system  which 
leads  to  a  dry  scrubber.  Other  control 
methods  included  hooding  with  rigid  air- 
operated  doors  which  exhausted  the 
emissions  through  air  takeoffs  to  an 
expanding  duct  exhaust  manifold  which. 


in  turn,  was  exhausted  by  a  fan. 
Furthermore,  computer-controlled 
systems  existed  which  could 
automatically  perform  production 
functions  without  requiring  workers  to 
open  pots  or  hood  shields  above  pots. 

•  The  mercury  cell  process  may  be 
used  in  aluminum  smeltering  (SIC  3334) 
to  produce  chlorine  gas  from  brine 
water.  To  reduce  chlorine  gas  exposure 
as  a  result  of  this  production,  the 
diameter  of  the  brine  header  was 
increased  to  accommodate  the  gas 
phase  above  the  liquid  phase:  the 
number  of  cells  in  tfie  system  was 
increased:  the  pH  of  the  brine  was 
adfusted:  the  compressor  controls  were 
modified  to  accommodate  suites  in 
pressure:  inlet  box  covers  were  replaced 
with  better  covers:  and  the  brine  feed 
nozzle  flange  was  modified. 

•  Several  engineering  controls  have 
been  recommended  for  copper  smelting 
locations  (SICs  3331. 3341).  A  preventive 
maintenance  program  can  be  developed 
and  implemented  to  insure  that 
ventilation  and  conveyor  systems  are 
operating  properly.  Dead  beds  can  be 
installed  in  chutes  to  break  the  fall  of 
material  and  reduce  the  level  of  dust 
generated.  Pneumatic  aerators  can  be 
installed  to  eliminate  the  need  for 
manual  air  lancing  in  bins  and  chutes. 
Industrial  vacuum  systems  can  be  used. 

•  Collection  hoods  can  be  installed  at 
each  conveyor  transfer  point  at  copper 
smelter  sites  (SICs  3331, 3341)  to  control 
copper  particulate.  Primary  copper 
smelting  conveyor  skirting  can  be 
properly  adjusted,  and  fingers  installed 
at  discharge  points.  Inspection  doors 
should  not  be  left  open,  and  the 
lunchroom/breakroom  should  be 
located  outside  of  the  reclaim  building. 
General  measures  throughout  copper 
smelting  plants  (SICs  3331. 3341)  to 
control  copper  dust  emissions  included: 
using  local  exhaust  ventilation  for 
localized  sources,  and  general  exhaust 
ventilation  for  areas  with  unidentifiable 
sources:  enclosing  conveyor  belts  and 
transfer  points:  enclosing  the  air 
conveying  system  for  the  transfer  of  flue 
dusts:  enclosing  workers'  operating 
vehicles:  installing  secondary  hoods  on 
converters:  prohibiting  the  blowing  out 
of  converters  while  on  stack:  performing 
preventive  maintenance  on  balloon 
flues:  not  allowing  converters  to  remain 
rolled  out  for  extended  periods  of  time: 
and  providing  cleaning  rooms  with 
nitened.  tempered,  positive  pressure  air. 
When  hauling  slag  from  the  metal 
smelting  operation,  slag  can  be 
granulated  after  skimming  with  high 
velocity  water,  a  chemical  dust 
suppression  system  can  be  used  when 
crushing  any  cooled  slag;  and  the  slag 


crew  can  ride  downwind  from  fumes. 
Further  engineering  controls  include 
constructing  pulpits  for  operators:  close- 
coupling  the  ventilation  system  to  the 
Larry  can  using  dead  beds  in  calcine 
loading:  enclosing  a  portion  of  the 
building  to  block  wind:  and  vacuuming 
the  superstructure  of  the  Larry  car  and 
any  spills. 

•  Controls  used  to  decrease 
exposures  to  arsenic,  dust  and  sulfur 
dioxide  at  primary  copper  and  lead 
smelters  (SICs  3331.  3332)  included 
upgrading  the  present  ventilation 
systems:  operating  electric  furnaces  at 
negative  pressure:  eliminating  air 
lancing  as  a  method  of  removing 
concentrates  from  receiving  hoppers: 
using  pneumatic  aerators  or  belt  wipes; 
using  wet  techniques  in  storage: 
reclaiming  concentrates:  and  improving 
general  housekeeping. 

•  Exposures  to  lead,  cadmium,  and 
arsenic  at  lead  and  copper  smelters 
(SICs  3331. 3332)  were  reduced  by  the 
replacement  of  old  sintering  madiines 
with  ones  equipped  with  dust  and  fume 
controls  and  by  placing  a  cover  over  the 
charge  hole  when  slag  was  not  being 
charged  into  the  reveii)eratory  furnace. 

•  Use  of  a  multipurpose  crane  with  an 
enclosed  cab  reduced  operator 
exposures  to  air  emissions  at  carbon 
bake  planto  (SIC  3334).  The  cab  was 
suppUed  with  filtered  conditioned  air. 
The  crane  was  equipped  with  a  vacuum 
system  which  could  aspirate  cake  from 
ovens  and  separate  fines. 

•  Controls  for  exposure  to  soluble 
platinum  salts  in  precious  metal  refining 
(SIC  3339)  included  local  exhaust 
ventilation  used  in  jaw  crusher  and 
recovery  sampling,  maintenance  of  a 
closed  system  in  refinery  through  use  of 
glove  box  filters,  the  use  of  borohydrate 
solution  to  wash  down  spills  and  reduce 
salts  to  insoluble  platinum  metal,  and 
mandatory  showers  and  daily  clothing 
changes. 

•  Controls  for  the  primary  non-ferrous 
metals  industry  (SIC  333)  included  local 
exhaust  ventilation  systems:  general 
dilution  ventilation:  covers,  hoods  and 
exhaust  systems  for  belts,  material 
handling  and  transfer  systems; 
enclosure  and  exhaust  of  sinter  machine 
area:  local  exhaust  and  dilution 
ventilation  for  the  reverberatory  and 
refinery  areas. 

•  The  reduction  of  exposures  to  inert 
cadmium  and  silver  dust  during  a  ball 
mill  operation  was  accomplished  by 
building  and  equipment  process  changes 
such  as  local  exhaust  ventilation,  hood 
enclosure  of  process  or  worker,  and  air 
cleaning  equipment. 

•  In  the  secondary  smelting  and 
refining  of  non-ferrous  metals  (SIC  334), 


particulate  emissions  from  a  dross  mill 
were  reduced  by  making  modifications 
to  the  dust  collection  system  and  to  air 
volumes  drawn  through  the  baghouse. 
Engineering  controls  used  include 
increasing  fan  efficiency  through  the  use 
of  sheaves  and  belts,  installing  water 
sprays  on  crusher  infeeds.  running  new 
pipe  to  localized  dust  areas,  installing 
additional  cleanout  ports,  and  replacing 
the  top  of  the  baghouse. 

•  Employee  exposure  to  nuisance 
dust  from  zinc  smelters  (SIC  3333)  was 
controlled  by  replacing  the  dross 
handling  operation  with  a  dross  mill. 
The  crusher  was  replaced  with  a 
rotating  mixer,  thus  eliminating  fugitive 
dust  from  this  part  of  the  process. 

Asarco,  Inc..  questioned  the 
technological  feasibility  of  achieving  the 
proposed  PELs  for  sulfur  dioxide.  In  its 
written  statement  to  the  docket  [Tr.  8/ 
15/88.  pp.  120-124],  Asarco  provided 
several  examples  of  the  nature  of 
engineering  controls  that  have  been 
installed  at  its  plants.  "Asarco's  copper 
smelter  in  Hayden,  Arizona,  has  bc«n 
modernized  with  the  installation  of  an 
Inco  flash  smelting  furnace,  as  well  as 
the  installation  of  control  devices,  such 
as  secondary  converter  hoods. 
Additional  controls,  including  secondary 
converter  hoods  with  an  air  current 
design  have  also  been  installed  in 
Asarco's  copper  smelter  at  El  Paso. 
Texas."  Asarco  maintains  "despite 
these  controls,  however,  SOi 
concentrations  for  a  number  of  job 
classifications  at  Asarco's  copper 
smelters  exceed  or  may  exceed  the 
proposed  TWA  of  2  ppm.  Morever.  it 
appears  that  most  smelter  jobs  in  molten 
areas  would  frequently  exceed  the 
proposed  STEL  of  5  ppm.  because  of  the 
episodic  nature  of  smelting  operations. 
Asarco  is  not  aware  of  any  combination 
of  engineering  and  work  practice 
controls  that  can  feasibly  reduce 
exposiu«s  to  the  levels  required  by  the 
standard." 

Magma  Copper  Company,  in  written 
testimony  (Tr.  8/12/88)  has  also 
expressed  concern  on  (Ex.  3-91.  pp.  92- 
105]  the  achievement  of  the  propiraed 
standards  for  SOi.  Magma  is  in  the 
process  of  installing  new  emission 
controls  at  its  smelter  at  a  cost  of 
$132,000,(Mn.  The  elements  of  this 
retrofit  include  "a  new  state  of  the  art 
Outokumpu  flash  furnace  obviating 
three  existing  reverberatory  furnaces. 
The  retrofit  has  also  an  improved 
converter  gas  handling  system  as  well 
as  a  new  secondary  gas  collection 
system.  The  smelter  has  local 
ventilation  to  all  areas  that  have 
historically  been  sources  of  SQi 
emissions,  and  as  such,  the  smelter 
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•iMMld  bav*  UmilMl  | 
fugWv  —i— ton 
th«  conwwrteri  hav«  two  i 
vrntUatioa  ayalaaw.  TIm  i 
coUacta  tk*  blg^iil  ooMMtratioii  af  SOb 
and  lappUaa  aa  acid  ptant  The 
Mooodafy  local  vanlilatkM  ajralaa 
coUacta  faaaa  during  aaoM  pliaiaa  ot  iIm 
convartar  roU  out  oparattaB."  MagBM 
haa  atalad  thai  th«  flaak  famaoa  "araa 
placad  on  line  in  |uljr  of  Ikia  yaar^  aad 
"•tartHip  ia  aatijaataid  to  ba  ooanplatad 
with  nonnal  oparatioaa  la  placa  by 
Novambar  1. 198&  Tbarafora.  a 
comptahanaiva  tunrcy  of  our  naw 
angliiaarlnc  control  •yslem  is  not 
faaaibia  at  praaant"  Howavar.  Htjia 
haa  astimalad  froa  paat  data  and  tor 
varioua  conflgurations"  that  tha  5  ppafi 
STEL  "ia  not  ukaiy  to  ba  mat." 

Aaarco  haa  alao  auboiilted  aa  an 
attachmant  to  ita  writtan  atatamant  a 
portion  of  ita  1977  poot-baahag  briaf  that 
discuMes  tha  problian  of  SOb  cootroL 
In  it.  Aaaroo  reCvi  to  tha  raport 
"Environanantal  Conditiona  in  US. 
Coppar  Soidlera"  by  WiUian  L  Wagaar 
of  NIOSH  aa  avidaaoa  of  tha  aaod  to  aaa 
raapiralors.  Quoting  from  tha  raport 
Aaarco  dtaa,  "In  moat  anialtara  tha  aao 
of  raapirators  ia  ■aaaaUal  on  charya 
floors  of  rsvarbarating  fumacaa.  ia  tha 
green  faad  gallariaa.  trippar  docks  above 
these  fumacaa  or  any  araaa  above  thaae 
furnaces.  In  thaaa  araaa.  tha  80h 
concantratioaa  varied  from  noa- 
detectable  leveb  to  otany  huadrada  of 
parts  par  million. .  .  ."  In  additioa. 
Aaarco  alao  raliaa  oe  tha  testimony  of 
Mr.  Wagaar  at  tha  1977  hearings  in 
which  ho  addroaaod  tha  thea-propoaad 
"cailii^  liaBit"  of  10  ppo.  "for  moat  parts 
of  tha  saMitar."  Thora  are  a  numbar  of 
araaa  where  yoa  coold  get 
concantratioaa  of  salfar  dtoxida  for 
pofioda  of  tiaw  graotar  than  10  parts  par 
million."  Accor&«  to  Mr.  Wagaar. 
concantratioaa  axoaodiag  10  ppm  cooU 
easily  laat  15  to  20  min. 

As  this  discussion  indicales.  there  are 
many  snginaaring  aod  work  praclko 
controla  availabio  to  radaoa  expoaaia  to 
SOi  and  die  other  oontaminanta  preaaat 
They  will  freqnaatly  ba  able  to  control 
expoaure  to  2  ppak  Howavar.  for  i 
oparatioaa.  iMlblo  OBftaMari 
may  not  be  availabla.  OSHA  wiU  I 
the  use  of  reepiratora  ia  contuoctioa 
ivith  aagiaaarii^  coatrols  ualaaa  OSHA 
can  deoMinatrato  that  ( 
controls  aod  work  | 
achieve  the  2  ppa  PEL 

Brief  peak  expoeuiae  will  occur  over  S 
ppm  in  savaral  araaa  of  a  laad  or  ooppar 
smelter.  Good  work  practkaa  will 
curtail  many  of  thaaa.  Howavar. 
raapiralors  may  ba  appropriate  ia 
amelters  along  with  other  controls  to 


cao 


oootrol  peak  axpoaurea  aakaa  OSHA 
Mtrala  dial  engiasefii^ 
I  aad  work  practicaa  alone  can 
achlovo  a  5  ppai  STEL 

SIS  SM—Ahn-Fhrrvut  Fbundriea 

Pumaa  ware  controlled  during  the 
castUm  of  bronie  in  foundries  (SIC  3362) 
throu^  the  uae  of  endoaing  hooda.  A 
mobile  hood  exhausted  the  ladle  at  all 
hot  metal  transfer  points.  Hexibia 
ducting  connected  the  hood  to  a 
traveling  exhaust  cairiaga. 

SIC  339—Mi»t»Haneou9  Primary  MetaJ$ 
ProdmctM 

Manufacturers  improved  dust  control 
using  doaad  screw  conveyors  in  the 
transport  and  manufacture  of  Iron 
powdisr  (SIC  S300).  Open  conveyor  belts 
were  changed  to  a  dosed  screw 
conveyor  system.  Duct  work  was  totally 
replaced.  Local  exhaost  was  provided 
for  tha  rotary  acraana.  New  baghouaaa 
and  elactroatatlc  precipitators  were  abo 
installed.  OSHA  vlaitad  a  manufacturer 
of  metal  alloy  powders  [Ex.  14S, 
Attachment  A).  Althou^i  overexposures 
to  the  current  PELs  were  not  found,  a 
reduction  to  the  new  PCLs  would  result 
in  overexpoaurea.  To  reduce  cobalt  dust 
expoeorea  below  the  OM  mg/m*  level, 
additional  monitoring  should  ba 
conducted  to  verify  the  need  for 
engineering  controls.  Ute  following 
measures  were  recommended  and 
determined  to  be  neceeaary:  (1)  Uae  of 
an  exhauatad  booth  for  developmental 
screening.  (2)  routing  air  discharged 
from  the  dust  collector  assodated  with 
tha  vortex  daaaifer  to  tha  outtkmrs  or 
into  the  planf  s  main  duat  collection 
system.  (S)  providing  exhaaat  ducts  to 
be  connected  to  atomizer  dnuna  daring 
deenout  perioda.  and  (4)  diaconttatte  ttie 
practice  of  dry-sweeping  the  floors  and 
either  acquire  a  vacuum  sweeper  track 
or  uae  the  central  vacuum  sjrstem  more 
axteaaively. 

SIC  M—flobricattd  MetaJ  ProducU 

Coatrol  of  ooppar  dast  at  a  cookwara 
manufactariag  plaat  (SIC  Mm)  waa 
addraeeed  by  unrlogging  tha  ventilation 
system,  repoeitkaiing  cooling  faaa.  and 
inatituting  weakly  vaatilation  ayatem 
Inapactkio  v^  aialiitaiiam  a  proyaam. 

A  platii«  siMp  (SIC  Uen)  aaea 
axtenahre  local  exhaaat  vaotilatian  to 
control  worker  expoaure.  Each  part  to 
be  plated  undeigoee  aooM  auffaca 
pretreatment  This  can  ooaaist  of  shot- 
paening.  abraaiva  blaatiag.  degr  easing, 
wax  or  tape  masking  and  other 
traatmanta.  Parts  are  manually  placad 
into  the  tank  uaing  an  overhead  hoiat  for 
large  parts. 

The  tanks  are  tat  ea  top  of  eoaereta 
ducta.  The  floors  of  the  shop  and  the 


aisles  batwaea  tha  tanks  are  reinforced 
concrete,  however  the  area  around  the 
perimeter  of  the  tank  ia  open  to  the 
basamant  aad  covered  by  steel  grating. 
The  ducta  are  connected  to  a  fan  on  the 
roof  of  the  building. 

The  laigaat  of  the  hard  chroa>e  tanks, 
holding  over  1000  gallons  of  plating 
solution,  haa  a  two  sided  lateral  exhaust 
ventilation  system.  The  slot  on  each  side 
consists  of  a  series  of  seven  slots.  The 
slots  are  set  back  from  the  edge  of  the 
tank  but  an  overhanging  hood  extends 
to  the  edge  of  the  tank.  A  second  tank 
has  both  a  two  sided  slot  ventilation 
system  and  a  cover.  This  two  piece 
cover  is  hinged  to  a  ventilation  manifold 
and  extends  beyond  the  front  and  rear 
edges  of  the  lairiL 

Arc  welding  is  performed  in  many 
SICs  as  an  auxiliary  process  and  in 
several  industries  such  as  fabricated 
stractural  metals  (SIC  3441).  as  the 
principal  process  requiring  engineering 
controL  During  the  welding  process, 
temperatiuaa  are  sufRdenUy  high  to 
vaporise  aorae  of  the  base  material  of 
the  electrode  and  produce  large 
quantities  of  fumes  containing  the 
elements  in  tha  dectrode  and  tha  base 
metal  Thua  wdders  and  other  workers 
in  the  vicinity  are  expoeed  to  mixtures 
of  hiiae  sired  particiilates  and  both 
irritant  and  toxic  gaaes  which  ia 
combination  may  have  additive  or 
synergistic  physiological  effects. 

Differences  in  worker  exposure  are 
attributable  to  a  variety  of  factors 
induding  type  of  wdding  helmet  worn, 
position  of  tlie  welding  operator,  the 
work  environment  arc  time,  and  the 
availability  and  performance  of 
ventilation  equipment  Arc  time  varies 
greatly  doe  to  differences  in  work 
schedules,  set  up  times,  and  the  sizes, 
shapes  and  types  of  tasks.  Tasks  can 
vary  frtmi  short-term  repairs  conducted 
irregularly  to  full  time  production 
welding. 

During  arc  time  the  fume  is  generated 
within  or  dose  to  the  worker's  breathing 
zone.  Background  fume  concentrations 
coald  also  be  significant  if  a  large 
number  of  welders  are  working  or  the 
work  is  being  paKormad  in  a  i«lativaly 
confined  space. 

Becaaae  of  the  aamerous  factors  that 
can  influence  expoaure  levels  during 
welding,  three  different  types  of  controls 
can  be  used  for  various  welding 
situations.  The  controls  indude:  (1) 
Local  exhaust  ventilation  for  welding  in 
shops:  (Z)  ambient  air  cleaning  devices 
to  minimize  background  fume 
conoentrationa:  and  (3)  a  portable 
blower  for  uae  in  confined  areas. 

Local  exhaust  ventilation 
configurations  indudr.  a  welding  bench 
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«vith  a  backdraft  hood  for  small  to 
medium  wori(  pieces;  a  fixed  dose- 
capture  hood  placed  at  the  back  of  a 
work  rest  table;  a  portable  dose-capture 
system  including  electrostatic 
predpitaton  or  an  exhaust  hose 
incorporated  into  the  structiire  of  the 
welding  gun. 

Ambient  air  cleaning  devices  are 
designed  to  lower  background  welding 
fumes  which  escape  collection  by  the 
local  exhaust  system.  The  ambient  air 
deaner  is  expected  to  surpass  general 
dilution  ventilation  systems  in  terms  of 
both  fume  removal  and  cost 

A  portable  blower  system  works  by 
exhausting  fumes  from  a  confined  space 
through  a  large  flexible  tube. 

No  commenter  questioned 
technological  feasibility  for  this 
industry. 

SIC  35— Machinery 

In  addition  to  techniques  for  weld 
fume  control  mentioned  above,  in  the 
manufacture  of  pumps,  employee 
exposure  to  welding  fumes  was 
controlled  (SIC  3561)  through  the  use  of 
an  air  lux  fume  eliminator. 

In  the  milling  of  tungsten  carbide  tools 
(SIC  354),  the  placement  of  local  exhaust 
ventilation  controlled  cobalt  exposures 
during  the  transfer  of  carbide. 

Oil  mist  is  used  in  the  SIC  during  the 
manufacturing  of  parts  on  screw 
machines  or  other  machine  parts.  There 
is  a  wide  assortment  of  engineering  and 
work  practice  controls  to  reduce 
exposure  to  oil  mist  [Tr.  8/5/8a  p.  7-53]. 
Since  OSHA  is  retaining  the  existing 
PEL  of  oil  mist  OSHA  concludes  that 
the  PEL  is  technologically  feasible. 

In  farm  equipment  manufacturing  and 
repair  (SIC  3523).  paint  mist  was 
controlled  through  sophisticated 
application  techniques  as  applied  to 
downdraft  spray  booths.  The  use  of 
heated  paint  in  the  painting  of  hay  stack 
wagons  allowed  the  airless  atomization 
to  take  place  at  relatively  low  paint 
pressures.  This  resulted  in  low  droplet 
velocity  with  little  rebound. 

In  the  manufacture  of  machinery, 
degreasing  operations  using  refined 
petroleum  solvents  are  prevalent  The 
AFL-CIO  (Ex.  194]  and  UAW  (Ex  197] 
noted  additional  feasible  measures  for 
control  of  exposure  to  refined  petroleum 
solvents  (RPS)  such  as  VMP  naptha: 

(1)  Spray  application  of  liquids 
containing  RPS  should  be  permitted  only 
in  exhaust  ventilated  enclosures  such  as 
spray  booths. 

(2)  Articles  coated  with  liquids 
containing  RPS  should  be  kept  in 
containers  equipped  with  local  exhaust 
ventilation  to  prevent  evaporation  of 
RPS  into  work  room  air. 


(3)  Equipment  for  bulk  transfer  of  RPS 
should  be  equipped  %vith  vapor  capture 
systems. 

(4)  Exhaust  ventilation  should  not 
redrculate  RPS  vapors  into  workroom 
air. 

(5)  Cleaning  of  floors  with  RPS  should 
not  be  permitted. 

(6)  Where  spray  booths  are  cleaned 
with  RPS,  ventilation  should  be 
maintained  during  cleaning. 

(7)  Quantities  of  RPS  used  and  surface 
area  coated  with  RPS  containing  liquids 
should  be  kept  to  a  minimum. 

(8)  Splashing  of  RPS  containing  liquids 
or  creating  of  puddles  on  floor  or  other 
surfaces  should  not  be  permitted. 

(9)  Open  surface  tanks  containing  RPS 
should  be  equipped  with  covers  and 
local  exhaust  ventilation.  Covers  should 
be  dosed  when  not  in  use.  Spedal 
attention  should  be  paid  to  preventing 
forced  expulsion  of  vapors  during 
addition  of  materials  and  entrainment  of 
vapors  when  artides  are  added  to  or 
removed  fitim  open  surface  tanks. 

(10)  Open  budcets  of  RPS  should  not 
be  permitted.  Containers  for  RPS  should 
be  equipped  with  self  dosing  covers. 
Rags  or  other  material  soaking  in  RPS 
should  be  kept  in  dosed  containers. 

(11)  Procedures  for  response  to  spills 
and  leaks,  including  criteria  for 
evacuation  of  personnel  not  essential  to 
safe  deanup,  should  be  devised. 

(12)  Skin  contact  should  be  prevented 
by  redesign  of  operations  to  eliminate 
dipping  of  hand  into  RPS  containing 
liquids,  minimizing  splashing  or  mist 
contact  and  wetting  of  skin  and  clothing. 
Gloves  and  impervious  clothing  should 
be  supplied  where  wetting  of  skin  and 
clothing  can't  be  prevented. 

No  commenters  challenged  the 
technological  feasibility  of  meeting  the 
proposed  PELs  in  this  industry. 

SIC  36— Electric  and  Electronic 
Equipment 

Electric  lamp  manufacturers  (SIC 
3641)  have  reduced  mercury  vapor  in 
lighting  plants.  Glass  pellets  used  as 
starters  for  fluorescent  lamps  were 
flame  sealed  after  mercury  had  been 
injected  into  them.  Overhead  suction 
velocity  of  the  exhaust  system  was 
increased  to  reduce  mercury 
overexposure.  Also,  as  a  special  vacuum 
cleaner  was  employed  to  clean  the 
turntable. 

The  use  of  styrene  for  open  mold 
fiberglass  operations  in  the  manufacture 
of  household  refiigeration  equipment 
(SIC  3632)  is  similar  to  the  use  in  SIC 
37 — ^Transportation  Equipment.  Thus, 
respirators  may  be  required  to  augment 
engineering  controls  during  manual 
layup/sprayup  operations,  as  discussed 
in  SIC  37.  below. 


Technological  feasibility  was  not 
addressed  by  commenters  to  the  docket 
in  this  sector. 

SIC  37— Transportation  Equipment 

The  Styrene  Information  Research 
Council  (SIRC)  identified  manual  layup 
and  sprayup  processes  as  operations  in 
this  sedor  that  would  not  be  able  to 
meet  either  the  50-ppm  PEL  or  the  100- 
ppm  ceiling  that  the  Agency  has 
proposed  as  limits  for  styreiM  (Exs.  187. 
3-742;  Tr.  3/8/80,  p.  5-94).  The  open- 
molding  process  is  primarily  uscmI  in  this 
sector  to  make  fibeiglass  boats  and 
fiberglass  car  and  truck  bodies 
(espedally  bodies  for  recreational 
vehides).  The  feasibility  issue  that  is 
raised  relates  to  production  operations 
that  involve  the  spraying  of  large 
volumes  of  resin  containing  styrene  on 
large  surfaces  where  volatilization 
occurs  [Ex.  198.  Tr.  8/3/88.  p.  5-95]. 

The  single  most  extensive  data  source 
on  exposures  to  styrene  is  a  study 
conducted  by  the  State  of  California's 
Division  of  Occupational  Safety  and 
Health  (DOSH)  [Ex.  3^742.  Attachment 
2).  This  study  reported  the  results  of  an 
in-depth  industrial  hygiene  survey  of 
styrene  and  other  hazardous  exposures 
in  the  fiberglass/reinforced  plastics 
industry.  A  total  of  141  workplaces  were 
inspected,  and  379  of  the  2.600  workers 
employed  in  these  workplaces  were 
sampled  over  a  full  workshift  [Ex.  3-742. 
Attachment  2].  The  report  also 
recommended  the  best  control  measures 
to  minimize  hazardous  exposures:  the 
focus  of  the  study  was  on  large  open- 
mold  sprayup/layup  operations  because 
eariier  research  had  shown  that  these 
open-molding  operations  had  the  highest 
exposures  of  all  cqierations  in  these 
woricplaces  [Ex.  3-742.  Attachment  2]. 
Styrene  exposures  (8-hour  TWAs)  at 
these  processes  ranged  fi^m  0.2  to  288 
ppm.  The  overall  arithmetic  and 
geometric  means  for  these  sample 
results  were  43X)  ppm  and  34i)  ppm. 
respectively  [Ex.  3-742,  Attachment  2), 
but  exposures  in  some  industries  and  for 
some  processes  were  substantially 
higher. 

The  range  of  exposures  in  boat- 
building facilities  was  found  to  be  3.4  to 
90.8  pimi  (92  workers  sampled);  for 
workers  in  the  recreational  vehide 
(camper)  segment  this  range  was  7.3  to 
130.3  ppm  (48  workers  sampled). 
Because  few  firms  in  the  recreational 
vehide  and  boat-building  segments  of 
this  industry  had  adequate  and  effective 
ventilation  controls,  the  California  study 
concluded  "that  feasible  engineering 
controls  exist  to  reduce  exposures  to 
levels  recommended  by  ACGIH  and 
NIOSH  of  |a]  50-ppm  TWA  and  [a]  100- 
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ppm  •xcMrakm  Unit  for  a^yrHW**  (Kx.  5- 
742.  AttadHBMt  2.  p.  3t|. 

During  th*  ooun*  of  this  r«l«fnakiog. 
OSHA  ooodwrtad  til*  vtoils  to  two  boat- 
makii^  tmaiMm  that  «m  tht  op— awM 
prooMS  to  build  llb«ti«M  boato  (Ex*. 
M-za  M-n}.  TImm  two  aitM  wart 
charactariaad  by  tha  Industry  as  a 
facility  that  aaad  traditional  vantilation 
to  control  chamical  sxpoauraa.  and  a 
facility  that  representMl  tha  'iiest 
availabla  tachnology.**  In  both  facilitias. 
both  tha  fuU-ahift  and  tha  excursion 
•xpoauraa  of  tha  gel-coat  operators  ware 
below  the  proposed  levels.  However,  tha 
layup  and  sprsjrup  procasaas  in  the 
traditional  facility  were  conducted  in  an 
open  area  that  was  ventilated  only  arith 

Cinaral  dilution  ventilatloo.  In  this  plant 
mination  employaee'  styrene 
exposures  rangsd  from  01 J  to  341.9  ppm 
as  a-hour  TWAs  and  from  98.7  to  SIIJ) 
ppm  as  IS-minuta  STBLs  (Ex.  M-Zl).  In 
the  'iwst  availabla  tadinology*'  facility, 
threa-aided  booths  were  used  for  the 
lamination  operations.  Here  the 
lamination  employees'  exposures  ranged 
from  30.7  to  t8J  ppn  as  •-hour  TWAa. 
with  only  one  In  three  expoeures  below 
00  ppm.  and  from  044)  to  100.0  ppm  as 
15-minuto  STCLs  (Ex.  M-20).  The 
additional  control  measures  that  are 
available,  each  ss  increasing  the  face 
velocity  of  exhaust  equipment,  may  not 
enable  this  fodlity  to  reduce  the 
exposures  of  its  laminatian  wofiers 
from  their  cartant  levels  (ranging 
between  30.7  to  0341  ppm)  to  levels 
within  the  prepoeed  limits  without 
interfering  sabetantlally  with  the  conact 
consistency  of  the  resin. 

The  extensive  exposure  and  control 
data  reported  in  the  California  study 
indicate  that  current  styrene  exposures 
are  within,  or  can  be  controlled  to.  the 
Agency's  proposed  limits  in  some 
industries  and  occupations.  These  data, 
together  with  OSHA's  on-site 
observations,  sre  considerably  lest 
certain  «vhen  it  comes  to  the  feasibility 
of  the  proposed  limits  for  the  large- 
volume  open-mold  processes  necessary 
to  produce  boats  and  campers  (as  well 
as  other  large  molded  products  in  other 
industries). 

The  California  data  (Ex.  3-74Z  Attach. 
2|  and  the  OSHA  data  (Exs.  M-20.  M- 
21 1  showed  somewhat  different  patterns 
of  expoaure.  Whereas  all  Industry  and 
occupational  subgroups  of  the  California 
data  had  at  least  a  substantial  minority 
of  exposures  below  50  ppm.  only  one 
exposure  observation  for  lamination  in 
either  facility  visited  by  OSHA  was 
below  00  ppm.  The  maximum  O-hour 
TWA  for  boat  building  observed  in  the 
California  study  was  00.8  ppm.  and  the 
large-mold  boat  manufacturers  ware 


described  as  having  low  average 
expoauraa  (Ex.  9-742.  Attochmant  2).  At 
tha  fadlltiaa  visited  by  06HA.  on  the 
other  hand,  tha  maximum  axpoaura  aras 
941 J  ppm. 

Hm  iafgs- scale  open-mold  processes 
arars  described  in  tlie  Califomis  study 
as  'Intermittent."  snd  the  suthors 
attributed  tha  lowar-than-axpectad 
styrene  exposures  to  this  charactaristic 
(Ex.  3-742.  AHachmant  2].  SRC  notes 
thai  addibooal  feasibility  problems  ouiy 
arise  in  extraaie  environments,  and  that 
northern-tier  stataa.  where  many  boat 
builders  are  located,  have  winter 
dimatas  that  art  quite  different  from 
that  of  California  (Ex.  IBIA.  p.  98).  A 
report  submitted  to  the  docket  by  the 
Wisconsin  Department  of  Industry  (Ex. 
HSP)  concludes  that  many  of  the 
existing  boat-building  pUnts  in 
Wisconsin  adO  be  physically  onable  to 
accommodate  the  complex  controls 
needed  to  reduce  employee  expoeures  to 
styrene  to  below  the  SO-ppm  TWA  and 
the  100-ppm  STEL  (Ex.  HSP).  Since  the 
plants  visited  by  OSHA  arare  in  the 
Midwest  regioaal  diffsfances  may  help 
to  explain  the  discrepant  findings. 

Tha  authors  of  the  Cal/OSHA  study 
qualified  their  findings  mm  foUoars: 


This  Mudy  was  ooadudsd  in  a  CAL/OSHA 
oomplianca  modm  This  nptaaiU  two 
probilams:  (1)  industrial  hygicnisls  do  not 
nava  the  luxury  of  aiaking  frequent  visits  to 
any  one  site,  and  (2)  smployeea  liave  an 
understsadabie  desire  to  aiinlmize  actual 
sxpoaarss  by  vaiioas  ibsm  ...  in  order  to 
avoid  CAL/OSHA  dtatiana  and  Oms  (Ex.  9- 
742.  Attachmant  1  ^  11). 

The  California  study  notes  that  these 
factors  may  well  have  contributed  to  the 
relatively  low  mean  expoaores  found  in 
tha  study.  However.  06HA  notes  that 
industrial  hygienists  arere  present  in  the 
plants  long  enough  to  demonstrate  that 
high  exposures  can  be  controlled. 

OSHA  concludes  that  in  many 
opera tiona  arithin  SIC  37,  the  propoaed 
Umlts  for  styrene  are  feasible  with  the 
use  of  engineering  and  work  practice 
controls.  However,  the  record  evidence 
demonstrates  considerable  uncertainty 
about  the  technical  feasibility  of 
achieving  the  SO  ppm  TWA  and  100  ppm 
STEL  exclusively  by  means  of 
engineering  controls  and  work  practices 
during  manual  sprsyup/layup 
operations  in  this  sector.  Accordingly. 
OSl^lA  concludes  that  the  use  of 
respirators  ss  well  ss  engineering  and 
work  practice  controls  may  be 
necessary  to  achieve  these  limits  in 
these  manual  operations,  unless  OSHA 
can  demonstrate  that  engineering  and 
work  practice  controls  alone  can 
achieve  the  PEL. 

OSHA  also  received  some  comments 
regarding  the  feasibility  of  achieving  the 


propoead  0l2  ppm  PEL  for  MEKP  la  boat 
manufacturing  faciUties.  Robert 
Schumacker.  a  cartiflad  industrial 
hygianist  representing  a  group  of  six 
manufscturing  companies  (including  the 
U.S.  Marine  Corporation),  stated  that 
information  is  lacking  as  to  what 
concentrations  of  MEKP  currently  axiti 
in  tha  workplace,  how  to  measure  MEKP 
in  the  occupational  environment  and 
the  feasibility  of  engineering  controls  for 
reducing  exposure  to  MEKP  jEx.  3-1172. 
Attachment  Exs.  8-80. 151).  The 
National  Marine  Manufacturers 
Association  (Ex.  181)  expressed  similar 
opinions. 

OSHA  believes  that  the  record 
contains  substantial  information 
demonstrating  that  the  final  nde's  PEL 
of  0.7  ppm  for  MEKP  is  technologically 
feasible  in  boat  manufacturing  facilities. 
The  record  contains  several  NIOSH 
health  hazard  evaluations  and  technical 
assistance  surveys  conducted  ia 
workplaces  where  MEKP  was  used  as  a 
reaction  catalyst  in  operations  similar  to 
those  in  boat  building,  including  manual 
layup  and  sprayup  operations  (N106H: 
HE-79-132-073:  TA-TO-flO;  and  HE-78- 
3-555).  At  three  sites  surveyed,  all 
personal  and  area  samples  were  below 
the  proposed  0.7  ppm  level.  The  NMMA 
(Ex.  181)  reviewed  these  and  other 
NIOSH  reports  (NIOSH:  HE-7»-oa2-62a: 
HE-79-012-80e)  and  noted  that  NIOSH 
recommended  a  number  of  engineering 
methods  to  reduce  employee  exposures 
to  MEKP.  These  methods,  which  were 
supported  by  NMMA.  included: 

— Preventive  maintenance  on  a 
scheduled  basis  for  daaniog  and 
changing  filters  on  spray  booths: 

— Improvements  in  general  dilution 
ventilation: 

— Release  of  residual  pressure  from  an 
MEKP  container  through  the  spray  gun 
under  local  ventilation  rather  than 
through  the  pop-off  valve. 

OSHA  also  conducted  two  site  visits 
to  boat-building  fscilities  in  which 
MEKP  was  used  (Exs.  1308).  One  plant 
was  a  high-volume  facility  that 
produced  24  boats  per  day.  while  the 
other  plant  produced  two  to  three  boats 
per  day.  At  both  of  these  facilities. 
MEKP  samples  taken  on  gel  coat  and 
lamination  workers  were  below  the  final 
rule's  0.7  ppm  limit 

In  regard  to  sampling  and  analytical 
methods  for  MEKP.  OSHA  notes  that 
NIOSH  has  published  a  method  (PECA 
or  3S00)  for  this  substance,  and  OSHA 
has  developed  an  in-house  method  that 
is  available  from  the  Agency  on  request: 
the  OSHA  method  was  used 
successfully  on  the  two  site  visits  to 
MEKP-using  facilities  conducted  for  this 
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rulemaking.  Therefore,  based  on  tha 
information  contained  in  the  record  and 
summarized  above,  OSHA  finds  that  the 
0.7  ppn  PEL  for  MEKP  is  tedmologicaUy 
feasible  in  transportation  faciUtiea. 

SIC  38— Instruments 

Many  fluxing  agents  are  used  in 
soldering  and  brazing  operations  during 
instrument  manufacture.  In  most  cases, 
these  flaxes  give  off  acid  or  alkali  fumes 
when  heatad  that  can  irritate  the  skin. 
Conductii^  soldering  and  brazing 
operattons  in  weD-ventilated  areas  and 
use  of  protective  clothing  and  gloves  is 
recommended. 

For  many  soldering  and  brazing 
operations,  general  dilution  ventilation 
will  control  fumes  and  vapors:  that  is. 
enough  fi«sh  air  is  added  to  the 
contuninated  air  that  hazardous 
concentrations  do  not  develop. 

Local  exhaust  ventilation  is  the  most 
effective  means  of  control  for  airborne 
contaminants  produced  by  the  soldering 
or  brazing  process.  Local  exhaust 
ventilation  can  be  provided  by  several 
types  of  equipment  finely  movable 
hoods,  fixed  enclosures  (booths),  and 
doam-draft  benches. 

A  fi«ely  movable  hood  consists  of  a 
movable  hood  attached  to  a  fan.  The  fan 
draws  air  from  the  work  space  and 
exhausts  it  ontdoors,  either  direcdy  or 
through  a  dust  collection  system.  'The 
hoods  ara  normally  constivcted  so  that 
they  can  be  moved  into  place  by  the 
solderer.  The  air  handling  system  should 
move  air  at  least  100  feet  per  minute 
across  the  soldering  site  at  even  the 
most  remote  point  from  the  exhaust 
opening.  It  is  important  that  the  exhaust 
hood  be  placed  as  near  as  possible  to 
the  arork  being  done.  As  siich.  the 
proper  functioning  of  a  fr«ely  movable 
hood  is  dependent  upon  good  work 
practices  of  the  solderer. 

In  some  instances  soldering  or  brazing 
operations  carried  out  in  a  fixed 
location  can  be  provided  with  a  fixed 
enclosure.  This  is  a  structure  built 
around  the  soldering  or  brazing 
operation  which  has  a  top  and  at  least 
two  sides.  A  means  for  drawing  air 
through  the  work  area  is  provided  so 
that  the  work  space  is  flushed 
continuously  with  fi^esh  air. 

Within  such  an  enclosure,  work 
should  be  arranged  and  conducted  in 
such  a  way  that  the  fresh  air  enters  the 
enclosure  through  the  worker's 
breathing  zone  and  then  through  the 
work  space  in  which  the  contaminants 
are  produced.  For  most  fixed  enclosure, 
the  air  should  move  at  least  100  feet  per 
minute  across  the  entrance  to  the 
enclosure. 

A  third  type  of  level  exhaust 
ventilation  system  is  the  down-draft 


bench  or  taUa.  The  soldering  or  brazing 
is  parfomad  on  a  bench  or  laUe  arfaich 
has  an  opangrid  as  tha  work  surface. 
Air  is  drawn  dowaward  thrau^  dia 
grid,  into  the  duct  wori(,  and  then 
exhausted. 

The  Haaldi  Industry  Manufacturera 
Association  (HIMA)  expressed  support 
for  "the  phasad-in  period  of  compliance, 
whid  would  allow  the  use  of 
engineering  controls,  work  practices, 
and  respirators  for  a  period  of  four  yean 
wfafle  employers  evaluate  and  reduce/ 
eliminate  potential  exposures  to  these 
substances  in  the  workplace"  (Ex.  3- 
010].  They  raised  no  technological 
feasibility  issue. 

SIC  39—Misoeikmeous  Mtmufactariag 

fa  the  manufacture  of  hard  surface 
floor  coverings  (SIC  3990),  proccsaes 
include  pre-wei^iing  and  blending  raw 
materials,  foDowed  by  mixing  and 
gelling  of  the  composition  in  internal 
batch  mixers  of  the  Banbioy  type  or  by 
continuous  mixing  operations  carried 
out  in  mixers  of  die  extruder  type. 

Potential  worlcCT  exposures  may  result 
from  dusts  of  the  raw  materials  as  they 
are  handled  (automatically  or  manually) 
prior  to  (md  daring  charging  of  the 
mixer.  Fumes  and  dusts  can  emanate 
from  leaks  on  the  mixer  and  from  hot 
freshly  mixed  material  as  it  is 
disdiarged. 

The  types  of  exposures  depend  on  the 
substances  used.  Applicable  exposure 
controls  include  load  exhaust 
ventilation  at  the  mixer  doors  and  over 
conveyor  transfer  points.  The  use  of 
good  working  practices  is  extremely 
effective  in  controlling  ejqxwnres  during 
the  opening  ol  tha  mixoa  and  the 
pouring  of  materials. 

OSHA  received  one  comment  related 
to  the  issue  of  technological  feasibility 
in  the  Sporting  and  Athletic  Goods 
sector  (SIC  3040).  Robert  Sigler. 
president  of  SA.  Smith.  Ino.  a 
manufacturer  of  diving  boards,  stands, 
and  other  reinforced  plastics  accessories 
^r  swimming  pools,  commented  that  his 
plant  "will  face  severe  economic 
hardship  and  possible  closure"  if  the 
proposed  50  ppm  limit  for  styrene  is 
retained.  Mr.  Si^er  believes  this  would 
be  the  case  because  "the  entire  layout  of 
our  manufacturing  area  and  the  entire 
ventilation  system  would  have  to  be 
completely  stripped  and  replaced"  (Ex. 
3-380). 

OSHA  has  evahiated  the 
technological  feasibility  of  achieving 
compliance  with  a  50  (qmi  limit  for 
styrene  in  reinforced  pasties  operations 
in  several  sectors  (recreational  boat 
manufacture,  cultiu«d  marble  tubs  and 
showers,  and  underground  storage 
tanks).  Manufacture  of  fiberglass  burial 


vaults  (SIC  3006)  is  similar  to  diaae  alsow 
There  is  a  considertbla  similarity  i 
these  vaiioaa  lainfaicad  plastics 
operatians:  all  involve  iht  ata  of  a 
stj^rene  raain  that  it  reinhread  arith 
fibeigiasa  and  applied  by ' 
and  all  Invohre  BMoai 
rolling. Thna.  altiioag^  tfat  i 
shape  of  the  piaca  being  baih  wsmj  vary, 
the  expotan  problema  ancoantarad  by 
operatoia  in  theae  facilitiaa  are  sioilw 
in  native.  OSHA  has  determined  diat 
employers  adioae  ampwyaat  perfona 
manaaJ  layup  and  roOup  in  reiniorced 
plastics  operadont  OMy  need  to  ase  a 
combination  of  angiiiaeiing  oontnna, 
work  practices  and  personal  protecliva 
equipment  to  acnieva  tne  piopoted 
styrene  limit  OSHA's  reasoning  on  this 
issue  can  be  found  in  the  previous 
discussion,  under  SIC  37,  Transportation 
Equipment  and  SIC  30,  Rubber  and 
Mastic  Products. 

The  Casket  Manufacturera 
Association  of  America  (CMAA) 
submitted  information  to  the  record  on 
the  technological  feasibility  of  achieving 
compliance  with  the  Agency's  proposed 
hardwood  dust  standard  of  1  mg/m*  (Ex. 
8-78).  The  CMAA  reported  that  finishing 
operations,  particulariy  mariiina  and 
hand  sandii^  of  "white"  wood  caskets, 
often  are  associated  arith  dust  "levels  9- 
5  times  higher  than  those  in  the  furniture 
industry. . ."  (Ex.  8-78).  In  support  of  this 
position,  the  CMAA  submitted  two  seta 
of  exposure  results:  0  resulU  from 
samples  taken  specifically  for  this 
rulemaking,  and  24  sample  resulta 
described  as  "historical"  and  drawn 
fiwn  a  variety  of  sources  [Ex.  8-78). 

Resulta  from  the  CMAA's  recent 
analysis  ranged  frtan  03  to  72  mg/m^ 
however  sampling  times  ranged  from  90 
minutes  to  390  minutes.  Seven  of  these 
nine  recent  samples  showed  resulta 
below  5  mg/m*.  Resulta  from  die 
historical  set  of  sanqrfes  ranged  from 
0.42  to  29  mg/m^  sampling  periods  arere 
even  shorter  than  those  for  the  recent 
set  ranging  from  55  to  133  minutes  (Ex. 
8-78). 

The  data  provided  by  the  CMAA  are 
not  adequate  to  draw  firm  conclusions 
about  the  feasibility  of  achieving 
compliance  with  a  5  mg/m*  standard  for 
hardwood  dust  in  the  hardwood  casket 
manufacturing  segment  For  example, 
these  data  cannot  be  used  to  evaluate 
employees'  full-shift  exposures  because 
they  do  not  represent  8-hoor  sampling 
periods.  In  addition,  no  job  descriptions 
or  task  analyses  are  presented,  and  thus 
no  deductions  can  be  drawn  about 
exposures  for  the  unsampled  portion  of 
the  day.  In  additicm.  no  details  are 
provided  about  the  q>ecific  type  of 
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wood  involved  in  casket  making, 
beyond  Btating  that  it  is  a  hardwood 
However.  OSHA  believes  that  the 
final  rule's  5  mg/m*  PEL  for  wood  dust  is 
already  being  achieved  in  hardwood 
casket  making.  The  Agency's  reasoning 
is  as  follows.  First  OSHA  believes  that 
the  results  gathered  by  the  CMAA  for 
this  rulemaking  are  more  representative 
than  the  historical  sampling  data 
because  they  are  more  recent  and 
generally  involved  longer  sampling 
periods.  Second  OSHA  believes  that 
these  results  reflect  wood  dust  levels 
during  hand  or  machine  finishing 
operations  because  it  is  these  operations 
that  the  CMAA  is  concerned  about  from 
the  technological  feasibility  perspective. 
Third,  an  analysis  of  these  recent  results 
shows  that,  even  using  the  worst-case 
assumption  thai  employee  exposures 
continue  at  the  reported  levels  for  the 
entire  work  shift  (a  highly  unlikely 
exposure  scenario).  7  out  of  9  results 
would  be  below  5  mg/m*as  S-hour 
TWAs.  For  example,  the  median  S-hour 
TWA  exposure  level  for  this  group  of 
samples  under  this  wortl-casa  soeaario 
would  be  2.34  mg/m*. 


For  these  raasona.  OSHA  finds  that 
hardwood  casket  manufacturers  are 
already  achieving  the  final  rule's  PEL  of 
5  mg/m*  in  almost  all  cases,  even  in 
their  dustiest  operations  (hand  and 
machine  finishing).  Because  Western  red 
cedar  is  not  used  to  make  caskets,  the 
Agency  concludes  that  no  casket  makers 
will  be  affected  by  the  final  rule's  2.5 
mg/m*  PEL  for  this  allergenic  wood 
dust.  Thus  OSHA  finds  no  technological 
reasons  for  casket  manufacturers  to 
have  difficulty  complying  with  the  final 
PEL  for  wood  dust. 

SIC  42— Motor  Freight  Transportation 
and  Warehousing 

Grain  elevators  whose  primary 
income  derives  from  the  storage  of  grain 
are  classified  in  SIC  42.  Employees 
working  in  these  elevators,  have  the 
same  kinds  of  exposures  as  workers  in 
other  types  of  elevators,  which  are 
classified  in  SIC  51.  OSHA's  reasoning 
on  the  technological  feasibility  of 
achieving  the  proposed  grain  dust  limit 
in  all  grain  elevators  is  discussed  fully 
in  the  technological  feasibility  section 
for  SIC  51.  below. 

SICb  M  45. 47— Transportation 

Cleaning  and  coating  operations  are 
conducted  in  rail  (SIC  40).  and  air 
transport  Industries  (SIC  45).  as  well  as 
in  transportation  services  (SIC  47). 
These  operations  require  the  application 
of  cleaning  agents  and/or  the 
sandbiasling  of  partida*  prior  to  the 


application  of  paints  or  coating. 
Spraying  processes  are  required  for  the 
application  of  both  the  cleaning  agents 
and  the  paints  and  coatings. 

Rail  car  applications,  for  example,  are 
generally  performed  within  a  large 
facility,  part  of  which  is  established  as  a 
spray  room.  The  cars  are  rolled  into  an 
enclosed  spray  srea.  In  manual  spray 
painting  rooms.  th«  operator  is  required 
to  enter  and  move  about  the  enclosure 
during  spraying.  Automatic  spray  rooms 
(or  booths)  are  similar  but  the 
pressurised  spray  guns  are 
automatically  operated. 

Three  major  spray  techniques  are 
used  to  apply  cleaning  agents,  coatings 
or  paints.  These  are:  compressed  air 
spraying  (low-pressure  spraying):  airiess 
spraying  (high-pressure  spraying):  and 
electrostatic  spraying.  The  compressed 
air  spray  giui  atomizes  a  stream  of  liquid 
by  impaction  with  a  jet  of  air. 
Atomization  may  take  place  inside  or 
external  to  the  gun.  The  air  stream  and 
paint  droplets  intersect  the  prepared 
surface.  "The  airless  spray  gun  atomizes 
the  Uquid  by  forcing  it  through  a  small 
orifice  under  high  pressure.  The 
resulting  particulate  cloud  is  impelled  by 
the  pressure-created  momentum  toward 
the  surface.  Electrostatic  spray 
equipment  is  based  upon  the  attractive 
force  between  two  oppositely  charged 
objects.  The  liquid  is  atomized  by 
compressed  air.  airiess.  or  electrostatic 
techniques.  The  particles  are  given 
either  positive  or  negative  charge  and 
tha  conductive  surface  to  be  sprayed  is 
grounded.  In  general  electrostatic  spray 
techniques  result  in  the  lowest  exposure 
levels,  followed  by  airless  and  then 
compressed  air  spraying. 

In  enclosed  spray  rooms,  particulates 
enter  the  operator's  breathing  zone  due 
to  backspray.  Exhaust  ventilation  to 
control  exposure  can  be  designed  using 
down  draft  or  a  multiple  sidedraft 
system.  Worker  positioning  in  relation 
to  the  spray  plume  is  also  critical  in 
minimizing  exposures.  These  include 
minimised  lii>e  pressure,  changing  and 
cleaning  of  filter  banks,  enclosure 
integrity  and  ventilation  maintenance. 
Personal  protective  equipment  is  also 
generally  worn  to  insure  the  worker 
protection. 

The  industry  representatives  did  not 
challenge  the  technological  feasibility  of 
the  proposed  PEL's.  However,  the  Air 
Transport  Association  did  object  to  the 
six  month  compliance  period 
established  by  OSHA  because  of  the 
unique  character  of  the  industry  and  the 
time  required  to  establish  proper 
controls  |Ex.  3-1122|.  OSHA  recognizes 
this  difficulty  but  believes  that  the  six 
month/five  year  phase  in  pwiod  for 


complying  with  this  rule.  addre»  les  this 
objection. 

SIC  4»— Electric.  Gas.  and  Sanitary 
Services 

Coal-fed  power  plants  present  the 
potential  for  exposure  to  coal  dust  as 
well  as  a  number  of  other  substances. 
Coal  dust  exposures  potentially  occur  in 
the  area  where  coal  is  fed  into  the 
furnaces.  The  coal  is  generally  fed  into 
large  hoppers  off  conveyors.  Conveyors 
are  filled  by  front-end  loaders  from  the 
coal  storage  area.  The  operators  of  the 
froot-end  loaders  are  protected  from 
coal  dust  exposure  with  the  use  of 
closed  air-conditioned  cabs  which 
provide  purified  breathing  air. 

Evidence  was  presented  by  the  Edison 
Electric  Institute  regarding  technological 
feasibility  during  intermittent  exposures. 
Dr.  Louis  Hosek.  representing  EEL 
argued  that  "Many  intermittent 
exposures  occur  in  situations  where 
engineering  controls  are  likely  to  be 
substantially  less  feasible,  both 
technologically  and  economically,  than 
respirators,  personal  protective 
equipment  and  work  practices"  (Tr.  8/ 
11/88.  pp.  228.  229). 

This  would  clearly  be  the  case  in  the 
tasks  of  cleaning  the  boilers  and 
precipitators  at  electric  power  plants. 
Installing  engineering  controls  to  reduce 
exposures  inside  boilers  would  not  be 
feasible.  A  power  plant  visited  for  this 
rulemaking  had  installed  deluge  systems 
for  the  precipitators  to  wash  down  as 
much  fly  ash  as  possible  before  workers 
could  enter  the  area  for  cleaning  or 
maintenance.  Workers  had  to  wear 
protective  clothing  and  respirators  when 
they  cleaned  the  precipitator  areas  even 
after  the  wash  system  was  employed 
(Ex  11).  These  tasks  are  occasional 
performed  maybe  four  times  each  jrear 
as  the  opportunity  arises  when  the 
boilers  are  shut  down.  The  crews  used 
to  perform  the  cleaning  are  as  large  as  is 
practical  so  that  the  duration  of  the 
operation  will  be  minimized.  This  is  a 
maintenance  situation  «vhere 
engineering  controls  would  not  feasibly 
achieve  the  exposure  level  and 
supplementary  respiratory  use  is 
appropriate  under  OSHA's  traditional 
policies. 

The  Edison  Electric  Institute 
questioned  whether  OSHA  had  found 
that  compliance  with  the  PEL  for  ozone 
was  technologically  feasible  in  the 
electric  utility  industry  (Ex.  133.  Tr.   8/ 
11/88.  pp.  232-233].  However,  the  Gulf 
Power  Company,  an  electric  utility, 
stated  that  "Normal  operating 
procedures  would  prevent  exposure 
exceeding  0.3  ppm,  since  most 
operations  occur  in  well  ventilated 


environmenU"  (Exs.  3-938.  3-1144|. 
Therefore.  OSHA  concludes  that  the 
PEL  for  ozone  ia  feasible. 

SICs  50  and  51—  Wholesale  Trade 

Some  firms  in  this  classification 
receive  Uquid  chemicals  in  bulk 
quantities  from  a  tank  track,  store  them 
and  then  redistribute  them  in  smaller 
containers.  Solvents,  for  example,  emit 
considerable  vapor  when  poured  from 
one  container  to  another  or  when  a 
container  is  being  filled,  displacing  the 
air  in  it  Pouring  and  filling  operations 
are  often  enclosed  to  minimize  vapor 
losses  (this  helps  to  reduce  product  loss 
as  well  as  prevent  exposures).  In 
addition,  secondary  vapor  recovery  is 
often  incorporated,  whereby  vapors 
emitted  at  the  transfer  points  are 
captured  and  returned  through  a 
separate  circuit  to  the  storage  tadc  from 
which  the  volatile  liquid  is  being 
removed. 

Grain  dust  exposures  in  this  sector 
occur  during  grain  hanrfling  operations 
in  wholesale  grain  elevators.  The 
majority  of  oommenters  on  the 
technolo^cal  feasibility  of  the  proposed 
4  mg/m*  PEL  for  grain  dost  (oats,  wheat 
and  barley)  maintained  that  diis  limit  is 
not  being  met  currently  and  cannot  be 
met  with  available  engineering  controls 
(Exs.  8-55.  3-77. 3-201. 3-343.  3-347.  3- 
498. 3-1119.  and  3-1196].  Typical  of 
these  comments  is  one  from  the  Union 
Equity  Coop  Exdiange,  which  stated 
that  "over  S9  miUkm  has  been  spent  to 
install  dust  collection  equipment  in  the 
facilities  Union  Equity  currently 
operates.  Thousands  of  dollars  are  spent 
monthly  to  maintain  and  operate  this 
equipment  Many  of  these  systems  are 
state-<rf-the-art  design  for  fimctional 
operation.  None  of  these  systems  would 
allow  any  of  our  facilities  to  meet  the 
proposed  4  mg/m*  exposure  level"  [Ex. 
3-343.  p.  2].  Edward  X.  Junia.  Esq.. 
representing  the  Andersons 
Management  Corporation,  was  more 
specific  "then  are  certain  operations  in 
every  grain-handling  facility  where  there 
are  no  technically  feasible  engineering 
controls  to  reach  such  a  level.  The 
regular  unloading  and  cleaning  of 
storage  bins/buildings  and  the 
housekeeping  activities  required  under 
other  OSHA  standards  are  two  areas 
where  compliance  through  engineering 
methods  is  virtually  impossible"  [Ex.  3- 
77.  p.  2]. 

OSHA  does  not  agree  that  no  controls 
are  available  to  handle  employee  gram 
exposures  during  these  operations.  For 
example,  in-plant  vacuum  systems 
(Farant  and  Moore.  "Dust  Exposures  in 
the  Canadian  Grain  Industry,"  AIHAf 
1978.  pp.  177-193)  would  reduce 
exposures  during  housekeeping  and 


maintenance;  this  control  method  should 
be  used  in  lieu  of  manual  sweeping  or 
compressed  air  cleaning,  two 
housekeeping  methods  that  are  still 
widely  used  in  grain  elevators  (Ex.  3- 
751.  Attachment  Docket  H-0117). 

Employers  owning  elevators  that  are 
operated  in  connection  with  feed  mills 
(SIC  20)  have  found  that  the  use  of 
aspirators  with  filtration  systems  is 
highly  effective  in  controlling  grain  dust 
during  loading  and  unloading  operations 
in  receiving  areas  (Tr.  8/10/88,  p.  10-73). 
To  deal  with  die  problem  of  grain  dust 
in  older  mills,  owners  are  replacing  old- 
fashioned  wooden  legs  with  "good,  tight 
enclosed  steel  legs ...  old  facilities .  .  . 
that  had  open  grain  drag  conveyors .  .  . 
have  been  replaced  in  many  cases  with 
enclosed-type conveyors .  .  .the 
conveying  systems  that  nsed  to  be  open 
have  bds  on  diem ...  to  keep  the  dust 
where  it  belongs"  (TV.  8/10/88.  p.  10-80). 
Such  endosme  Is  recommended  by 
industrial  hygienists  whenever  workers 
must  vimk  in  dusty  environments. 

For  some  facilities,  oil  suppression  of 
dust  may  be  a  useful  control  measure. 
An  oil  mist  wlridi  consists  of  mineral 
oil.  vegetable  oil.  or  some  combination 
of  the  two,  is  normally  applied  when  the 
grain  is  received  at  the  milL  Ralph 
Mourer.  testifying  for  the  American  Feed 
Industry  Association,  stated  that  oil 
suppression  of  <hist  is  a  promising 
control  that  he  has  just  installed  in  his 
feed  mills.  Although  he  has  not  yet  had 
much  experience  widi  the  ttyttem,  he 
noted:  "fp\eafHe  Tve  talked  [to]  and 
discussed  the  system  with  are  very 
pleased"  (Tr.  8/10/88.  p.  10-78].  In  an 
eariier  study  of  grain-lwndling  facilities 
for  OSHA.  however.  Arthur  D.  Litde. 
In&.  noted  that  there  are  some 
limitations  to  this  process: 

Mineral  oil  is  not  approved  for  use  as  an 
additive  an  food  grades  of  grain  by  the  VS. 
Food  and  Drug  Administration.  Vegetable  oil 
may  be  an  allowed  additive,  but  its  use  can 
cause  tl>e  grain  to  adhere  into  masses  in  cold 
climates.  Further,  there  is  conceni  that  the  oil 
will  become  rancid  or  create  a  commerciaDy 
objectionable  odor"  (Docket  H-0117.  ADL.  p. 
VI-34). 

Scott  Bjornsom  from  Hunter  Grain  in 
North  Dakota  also  reported  that  oil 
suppression  cannot  be  used  for  malting 
bariey  "because  of  the  absorption  with 
the  water  in  the  malt  process"  (Tr.  8/10/ 
88.  p.  10-85).  Despite  some  limitations 
on  its  use  in  elevators,  oil  suppression 
appears  to  be  an  effective  control  for 
many  levators. 

OSHA  notes  that  the  grain  dust 
exposures  of  employees  woriing  in 
grain  elevators  dassified  in  SIC  51  are 
sometimes  bdow  the  10  mg/m*  (the 
grain  dust  limit  in  the  final  rule)  at  the 
present  time.  A  recent  NIOSH  study 


reports  that  only  five  percent  of  samples 
in  the  mills  surveyed  exceeded  10  mg/ 
m*  (Rankin  et  al.  1986),  and  a  NIOSH 
Health  Hazard  Evaluation  from  a  CargiU 
elevator  showed  many  sampling  results 
that  were  below  10  mg/m*  or  only 
slightly  above  this  level  (NIOSH  HHE 
76-13-316).  These  exposure  levels  are     ~ 
being  achieved  despite  the  fact  that 
most  grain  elevators  do  not  now  have 
pneumatic  dust  control  systems  (RIA  for 
the  Grain  Handling  standard). 

After  considoing  the  comments 
received  on  the  proposed  level  the 
contnris  available  to  reduce  exposures 
and  the  impact  on  certain  segments  of     , 
the  industry.  OSHA  has  set  the  PEL  for 
grain  dust  at  10  mg/m*. 

OSHA  bdieves  that  the  controls 
described  above,  which  are  being 
installed  in  many  elevators  at  the 
present  time  in  response  to  the  recent 
promulgation  of  OSHA's  grain-handling 
standard,  the  recommendations  of 
insurers,  and  the  industry's  concern  for 
woriier  safety  and  healdi  [Tr.  8/l0/8a  p. 
10-73).  are  capabfe  of  adiieving  thie  10 
mg/m*  limit  in  those  facilities  and 
operations  that  are  not  now  achieving 
this  level  Industry  representatives  have 
reported  that  these  systems  have 
several  additional  benefits  for 
employers;  they  improve  productivity, 
have  a  positive  effect  on  die  quality  of 
the  grain,  and  create  a  better  working 
environment  [Tr.  8/10/88.  pp.  10-80  and 
10-81).  Thus.  OSHA  condudes  Uiat  a 
variety  of  control  strategies  are 
available  to  employers  operating  grain 
elevators  and  these  controls  are 
installed  in  many  elevators  at  the 
present  time.  The  Agency  finds  that 
implementation  of  these  controls  wiQ 
achieve  the  final  rule's  grain  dust  limit 
of  10  mg/m*  in  those  elevators  aiul 
areas  that  have  not  already  achieved 
this  level 

SIC  72— Personal  Services 

To  control  dry  cleaning  emissions 
(SICs  7216. 7217),  louvered  wall  fans  and 
grilled  ducts  were  installed  to  provide 
ventilation.  Ceiling  exhaust  fans 
provided  general  ventilation.  Natural 
ventilation  was  provided  by  through 
doors  in  the  production  area  and  by 
louvered  panels  along  walls  in  the  plant 
Forced  ventilation  was  provided  by 
ceiling  mounted  exhaust  fans  and 
evaporative  coolers.  A  local  exhaust 
system  with  a  standard  single  flofH- 
pickup  exhausted  air  through  a  carbon 
absorption  unit  to  the  outside.  Gaskets 
in  machinery  doors  and  ductwork 
needed  routine  maintenance  to  prevent 
deterioration.  Various  deaning 
machines,  pressure  filter  extractors  and 
dryers  were  used.  Dryers  and  drjring 
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cabliMti  w«r*  provided  with  local 
exhaust  ventilation. 

In  addition  to  the  controls  mentionsd 
above,  information  has  been  reported  by 
the  Amalgamated  Qothing  and  Textile 
Workers  Union  (ACTWU)  which 
Indicates  that  expocure  to 
perchloroethylene  is  reduced  when 
using  the  unitary  dry-to-dry  equipment 
(10.7  ppm  for  operator)  as  opposed  to 
transfer-type  dual  washer/diyer 
eouipment  (56.4  ppm  for  operator)  (Tr. 
8/5/88.  pp.  ISO-iae).  ACTWU  estimated 
that  over  100.000  workers  are  exposed  to 
perchloroethylene  on  s  routine  besis  in 
the  apparel  cleaning  Industry.  According 
to  the  1962  Census  of  Service  Industries, 
there  were  13.040  dry  cleaning  plants  in 
the  U.S.  that  used  perchloroethylene. 
with  total  employment  of  8BJ06 
workers.  ACTWU  calculated  that 
approximately  two-thirds  of  these 
workers  are  exposed  in  plants  using 
transfer  equipment  and  one-third  of 
these  wrorkers  are  exposed  to 
perchloroethylene  in  plants  using  dry-to- 
dry  equipment  (Ex.  8-^|.  The  ACTWU 
also  commented  on  the  fessibility  of 
rsdudng  the  exposure  of 
perchloroethylene  to  substantially  less 
than  the  SO  ppm  proposed  standard 
Mitchell  Brsthwaite.  an  industrial 
hygienist  representing  the  ACTWU, 
staled  that  OSHA  "could  reasonably 
propose  a  much  lower  PEL.  .  .  .  For 
insUnce.  NIOSH  reported  that  (the) 
mean  exposure  for  80  percent  of  (the) 
plant|t|  study  (studied)  were  below  50 
ppm.  In  fact  machine  operators  in  these 
plants  had  mean  exposures  of  22  ppm** 
(Tr.  8/5/aa  p.  190|. 

NIOSH  determined  that  "the 
'combination  washer/dryer'  machines 
significantly  reduce  worker  exposure  to 
perchloroethylene  when  compared  to 
exposures  for  separate  or  'scanter' 
equipment"  (Ex.  150).  Mr.  Brathwaite 
further  cited  that  based  on  NIOSH  data 
(the  Ludwig  study)  and  Mount  Sinai 
Hospitsl's  Division  of  Occupational 
Safety  and  Health  Data,  "exposures 
could  be  reduced  below  ten  ppm"  in  the 
dry  cleaning  industry  with  the  utilization 
of  the  dry-to-dry  equipment  (Tr.  8/5/88, 
pp.  20S-2O4). 

The  International  Pabricare  Institute 
(IFI)  supported  the  proposed  revision  of 
the  PEL  for  perchloroethylene  at  50  ppm. 
They  stated  that  approximately  04 
percent  of  the  dry  cleaning  industry  uses 
dry-toKlry  equipment  and  that  over  the 
past  four  years  about  95  percent  of  all 
new  equipment  sold  has  been  dry-to-dry 
equipment  (Ex.  5-671).  This  indicates  s 
continuing  Incresse  from  1982  when  35 
percent  of  the  firms  had  dry  transfer 
machines.  Based  on  this  trend  and  the 
belief  that  all  machines  purchased  in  the 


future  will  be  of  the  dry  transfsr  type,  all 
equipment  in  the  dry  cleaning  industry 
will  be  dry-to-dry  equipment  This  will 
be  aooompUshed  through  the  normal 
replacement  cycle.  The  ACTWU  (Exs. 
153G.  192)  reports  that  the  machinery 
census  in  Michigan  for  the  period  1963- 
1986  indicates  "there  was  a  34%  increase 
in  dry-to-diy  machines,  and  an  11% 
decrease  in  transfer  machines  during 
this  period  lliese  data  demonstrate 
vividly  that  replacement  of  transfer 
equipment  with  dry-to-dry  equipment  is 
not  only  technically  feasible,  but  is 
indeed  the  economic  choice  of 
employers." 

According  to  the  testimony  of  Mr. 
William  Fisher,  vice  president  of  IFL  the 
ambient  perchloroethylene 
concentration  in  the  cleaning  area  of  a 
dry  cleaning  shop  is  spproximately  20  to 
30  ppm.  The  concentration  decreases  to 
approximately  10  to  15  ppm  in  the 
finishing  area  (at  a  range  of 
approximately  15  to  20  feet  from  the 
cleaning  area)  to  1  to  3  ppm  at  the 
counter.  "There  can  be  some  variations 
in  those  numbers.  However,  Ludwig's 
study  from  NIOSH  indicated  the  same 
numbers  ss  did  the  Westinghouse 
Behavioral  Research  Center  study 
*  *  "*  (Tr.  8/5/88,  p.  281).  The  actual 
concentration  to  which  s  person  would 
be  exposed  is  dependent  upon  the 
ambient  environmental  conditions  snd 
the  ventilation  characteristics. 

Ludwig  sddressed  the  issue  of 
engineering  controls  in  dry  cleaning 
facilities: 

The  dryer  is  a  clossd  system  while  in 
operation  and  tiw  PCE-laden  air  leaving  the 
dryer  is  passed  over  a  water-coolsd 
condenser  for  solvent  recovery  liefare  the  air 
Is  reheated  and  recirculated  tlirough  tlie 
ti—hlsf.  .  .  .  The  processing  equipmenL 
wfhathsr  s  ooabination  unit  or  separate 
washers  and  dryers,  has  tnteriock  systems 
wliich  insore  that  there  is  cxliaust  venlilatioa 
pulUog  air  Into  tiw  auchines  and  out  tlutMgh 
ducting  whenever  tiie  doors  are  opened.  Tha 
reooaifliended  air  velocity  in  Uirough  tlte 
loading  door  Is  an  avarags  of  100  feet  per 
minute  acroas  the  antirs  door  opening. 

An  activated  charcoal  adsorber  is  often 
added  to  t)>e  control  sdteme  to  remove  PCE 
fron  the  air  exhausted  from  tlie  washer 
during  loading  and  transfer,  and  tite  dryer 
tumbler  when  tite  textiles  are  being  aerated 
(deodorised),  from  the  air  intalies  in  the 
processing  area,  and  from  the  vents  of  tlie 
muck  cookers  or  stills.  .  .  .  The  collactiao 
efficiency  of  the  activated  diarooal  is 
extremely  high  (yatei  thaa  90%)  up  until 
break  through:  howevsrjfthe  adaotber 
becomes  saturated,  all  PCS  collected  by  the 
ventUatloa  system  will  pass  directly  Ihroti^ 
the  charooaL  h  ta  for  this  reason  that  the 
adsorber  shouM  be  vented  to  the  outside  of 
thebuUdii^ 

Local  exhaust  ventilation  In  tite  processing 
area  ia  alao  ducted  to  the  adsort>er.  Ideally. 


tiw  air  intakes  are  between  the  level  of  the 
equipment  doors  and  Dte  worker's  breathing 
aona.  However,  due  to  ttie  mistaken  notion 
tliat  since  PCE  vapors  sre  heavier  than  air 
they  collect  on  the  floor,  oioat  local  exhaust 
intalMa  are  at  floor  level:  PCE  vapors  are 
likely  to  tie  found  in  Ugh  concentrations  near 
the  floor  only  if  there  has  been  a  spUL  Along 
with  reducing  PCE  levels  in  the  processing 
area,  tlte  use  of  local  exhaust  when  ducted  to 
tiw  adaorber  tends  to  cool  the  charcoal  bed, 
tltereby  increasing  its  adsorption  efTiciency. 
Another  type  of  ventilation  utilised  in  some 
facilities  is  a  low  velocity  fan  r  to  0*  above 
ttie  floor  directed  toward  the  center  of  the 
processing  area.  This  concept  when 
combined  with  general  room  ventilation  in 
which  the  fan  is  located  on  the  wall  or  ceiling 
behind  ttie  dry  cleaning  area,  results  in 
reduced  employee  expocures  not  only  to  PCE 
but  alao  to  beat  and  humidity.  A  complete 
room  air  change  every  5  minutes  is 
recommended.  Engineering  controls  such  as 
exhaust  ventilstion  of  process  equipment 
vented  to  a  charcoal  adsorber,  local  exhauat 
in  the  dry  cleaning  area.  fans,  and  general 
room  ventilation  all  contribute  to  lower 
ambient  PCE  concentrations.  Also  important 
is  sn  active  maintenance  program.  Typical 
sources  of  PCE  vapor  lealis  are  the  button 
trap  and  the  doors  of  the  washer,  dryer, 
cooker,  or  dryer  lint  trap.  Moat  of  these 
locallied  leaks  are  avoided  by  replacing  door 
gaskets  and  adiusting  ttie  springs  and  hinges 
on  the  doors.  Improperly  seated  air-inlet 
dampers  on  the  dryer  (used  during  aeration) 
and  dueling  are  other  potential  sources  of 
PCE  emissions  (Ex.  S-31.  Appendix  13|. 

Data  compiled  by  NIOSH.  the  dry 
cleaning  industry,  the  ACTWU,  and 
independent  investigators  demonstrates 
that  virtually  all  employers  can  schieve 
exposure  limits  lower  than  the  50  ppm 
originally  proposed  by  OSHA  by  using 
existing,  readily  available  control 
technology.  OSHA  concludes,  therefore, 
that  a  25  ppm  standard  for 
perchloroethyleiM  is  feasible. 

SIC  73 — Business  Services 

Blueprinting  and  photocopying  firms 
(SIC  7332)  control  ammonia  fumes  from 
blueprint  duplication  machines  through 
use  of  local  exhaust  ventilation.  The 
exhaust  system  is  often  built  into  large, 
high  volume  machines.  Improvements  in 
work  practices  control  exposures  during 
transfer. 

The  blueprint  reproduction  process 
uses  smmonia  to  develop  the  image  on 
the  rmished  reproduction.  Some 
machines  are  designed  to  contain  the 
ammonia  and  its  vapors:  others  are 
vented  to  the  outside  stmosphere. 
However,  the  odor  of  smmonia  is 
present  around  the  machines,  especially 
where  copies  exit  the  machine  and  are 
trimmed  (Tr.  8/5/88,  p.  216.  p.  228,  p. 
236).  Mr.  Lucas  Seeman.  representing  the 
Association  of  Reproduction  Materials 
Manufacturers,  discussed  s  survey 


conducted  in  1975-1978  of  75 
blueprinting  materials  installations  to 
determine  levels  of  ammonia  exposure 
found  during  blueprint  reproductioiL 
This  survey  foimd  that  "the  dominant 
part  of  this  group  was  well  imder  25 
ppm."  Mr.  Seeman  stated  that  higher 
levels  might  occur  "at  the  export  end  of 
some  of  the  machines  where  the  paper  is 
coming  out"  (Tr.  8/5/88,  pp.  22a  229). 
OSHA  concludes  that  local  exhaust 
would  be  sufficient  to  bring  these 
"export  end"  woric  stations  into 
compliance  with  a  35  ppm  STEL 

SIC  55.75— Automotive  Repair  Shops. 
Dealers 

Exposure  to  carbon  monoxide 
presents  the  major  hazard  in  these 
industries.  To  control  this  in  automobile 
engine  reconditioning  lines  (SIC  7538). 
exhaust  faiu  and  flexible  ducts  which 
extend  directly  over  the  engines  have 
been  installed  OSHA  received  no 
comments  on  the  proposed  rule  from 
this  sector. 

SIC  76— Miscellaneous  Repair  Services 

Many  repair  services  involve  welding. 
In  addition  to  techniques  suggested  in 
the  discussion  on  welding  and  brazing  in 
SICs  34  and  38.  another  control 
technique  for  welding  fumes  in  SIC  7892 
uses  a  "smoke  exhaust"  welding  gim 
which  captives  and  removes  fumes. 
These  gims  have  some  limitations  and 
are  applicable  to  continuous  or 
semicontinuous  flux  core  or  metal  inert 
gas  welding  operations.  Crossdraft 
airflow  has  also  been  suggested  The  use 
of  a  portable  fan  is  not  recommended. 


OSHA  concludes  that  it  is  feasible  to 
control  exposures  to  the  final  levels. 

There  were  no  docket  comments  on 
any  aspect  of  this  rulemaking  for  this 
sector. 

SIC  ao— Health  Services 

Many  medical  and  dental 
practitioners  perform  stugeiy  in 
outpatient  clinics  and  private  offices 
outfitted  for  the  procedure.  Air 
contamination  in  an  operating  room  may 
consist  of  waste  anesthetic  de 
propellents  of  different  sprays, 
scrubbing  agents,  cleansing  agents, 
ethylmethacrylate  (released  bom 
surgical  cement)  and  the  possible 
decomposition  products  of  the  volatile 
or  gaseous  agents.  The  magnitude  of  gas 
flow,  type  of  flow  circuit  and  scavenging 
of  waste  gases  significantly  influence 
the  levels  of  waste  gases  in  the  room  air. 
Exposures  are  ustuUy  controlled  by 
general  dilution  ventUation.  Some  clinics 
and  offices,  which  are  specifically 
designed  for  surgical  use.  may  have 
local  exhaust  systems  installed 

Glutaraldehyde  is  used  in  a  Umited 
number  of  applications,  rather  than  as  a 
general  disinfectant  Specific 
applications  include  use  as  a 
disinfecting  agent  for  respiratory 
therapy  equipment  bronchoscopes, 
physical  therapy  whirlpool  tubs,  surgical 
instruments,  anesthesia  equipment 
parts,  x-ray  table-tops,  didyzers  and 
dialysis  treatment  equipment  Presently 
there  are  no  safer  disinfectants  which 
are  as  effective  as  glutaraldehyde. 

Based  on  NIOSH  Health  Hazard 
Evaluations  (1],  OSHA  concludes  that 
the  proposed  ceiling  limit  for 


glutaraldehyde  of  0.8  mg/m*  (0.2  ppm)  is 
tedmologically  feasible.  NIOSH  states 
that  those  facilities  and  areas  where 
expostues  are  below  0.2  ppm  achieve 
these  levels  through  the  use  of 
ventilation.  NIO^  has  found  that 
through  a  combination  of  work  practice 
improvements  and  engineering  controls, 
levels  below  0.2  ppm  can  be  achieved 
Specific  recommendations  include  using 
increased  dilution  ventilation  in 
whirlpool  rooms  and  x-ray  rooms,  along 
writh  the  careful  appUcation  of  the 
glutaraldehyde  with  a  long-handled 
brush,  rather  than  a  spray  applicator. 
NIOSH  also  recommends  the 
construction  of  a  workstation  (similar  to 
a  lab  hood)  for  cleaning  surgiod 
instruments  and  equipment  parts. 

OSHA  received  no  comments  on  the 
impact  of  the  proposed  rule  on  facilities 
in  this  sector. 

Personal  Protective  Equipment 

In  the  operations  and  processes 
included  in  Table  F-4  reductions  in 
e}q>osure  limits  can  be  adiieved  throu^ 
engineering  controls  and  work  practice 
modifications.  However,  certain  generic 
work  activities  are  more  problematical 
and  may  require  the  use  of  personal 
protection  equipment  OSHA  recognizes 
in  29  CFR  19iai000(e).  that  respiratory 
protection  can  be  an  important  adjunct 
to  engineering  controls.  Because  of 
specific  task  and  process 
considerations,  it  may  sometimes  be 
necessary  to  augment  engineering 
controls  with  the  use  of  re^iratoty 
protection. 
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TabU/f-3 

INDUSTRIE^ A^  PI<bCESSES 
FLECTION  l|AS  ^M 


HUERI 
AjllDE 


RE  S/tN 
ED 


ra^cTioN  Jk  B£^N  Mbeo 


SIC  f  sftnlaUia 


20  CAPTAFOL  (OIFOLATAN) 

25  N-MTYL  ALOONOL 

26  MmiYL  ALOONOL 

27  CYCLONEXANONC 
FURFURYL  ALOONOL 
NYDROGEN  aANIDC 
NTTNYL  ALCONOL 

21  »-WTYL  ALCONOL 
OIAZINON 
NHNYL  ALCONOL 
NtniYL  MRATNION 

30  N-BUTYL  ALCONOL 

31  DOT 

NYDMGCN  aANIDC 
NCTNYL  ALOONOL 
TRIORTNOCRCSYL  PNOSPMATE 

32  NCTNYL  ALCONOL 
THALLIUM  (SOLUBLE  ) 
TIN 

33  HYDROGEN  QANIDC 

34  N-HJTYL  ALCONOL 

35  N-aUHL  ALOONOL 
NYOROGCN  aANIDC 

36  N-IUTYL  ALCONOL 
HYDROGEN  aANIDC 
NCRCURY 

NCTNYL  ALCONOL 
31   NCRCURY 


NCTHYL  ALCONOL 
39    N-BUTYL  ALCOHOL 


Profit  N— t 

Food  Storiot  and  Prtstrvitlon 

Coat 1 no 

Chtalcal  Rtcovtry 

Plata  cltanlAO 

Piatt  claanliig 

Plata  Mklno/Cnoravlno 

Plata  claantnf 

Bitndlng.  Packagino 

BUndIng,  Packaging 

Blinding.  Packaging 

Bitndlng.  Packaging 

Finishing.  Trlailng. Painting 

Dtftttatlon/Dlslnftstlon 

BtaiiKHist 

Pintshlng/Dtgrtasing 

Finlshlng/Otgrtasing 

Batch  prtparatlon 

Batch  prtparatlon 

Float  Proctss 

CortMklng 

Coating/Painting 

Coating/Painting 

Soldtrlng/Brazing 

Coating/Painting 

Sol daring/ Brazing 

Soldtrtng/Brazing 

Cltanlng 

Handling  of  ataurtatnt  liquids 

Prtparatlon  of  Sptclal  Tubts 

Asstfibling 

Bitndlng/Packaging 

Painting.  Coating 


45 

55 

72 

73 


75 
80 


N-BUTYL  ALCOHOL 
NCTHYL  ALCOHOL 
N-BUTYL  ALCOHOL 
NERCURY 
NCTHYL  ALCOHOL 
OIAZINON 
OIOXATHION 
PHCNOTHIAZINE 
N-BUTYL  ALCOHOL 
N-BUTYL  ALCOHOL 
NCRCURY 
SODIUM  AZIDE 


Cltanlng/Spraylng 

Citanlng/Spraying 

Painting/  Coating 

Eabalaing 

Eflbalaing 

ExttmlnatVng 

Exttralnating 

Exttralnatlng 

Painting/  Coating 

Dislnftctant  and  solvtnt  ust 

Prtparatlon  of  jwlgans 

Laboratory  anarfs^s 


UMI 
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Tailt  F^ 
MOCCSSCS  TO  K  OONTHOUCO 


SIC  20  —  Food  Products 

Rtf  r  1  gtr«  1 10fi/ch«rt  1  nf 


Dry  let  Mnufacturt  tnd  ust 


Food  stora9t  and  prtttrvitloii 


Grain  altvators 


Local  vtf»tnat1on:  a  hood 

tMlMutttd  to  a  baghoust. 

apfroprlatt  pUctMnt  of 

cutoff  valutt  to  frttztr 

cot  It.  an  alara  ddttctlon 

systM 

Local  vdfittlatlon:  slotttd 

Iwod  tihaust  systm. 

adjustatnt  of  tht  nuabtr  of 

air  chanfts 

Local  vtnttUtlon:  slotttd 

Nood  tiNaust  systM, 

adjustatnt  of  tlit  nuabtr  of 

air  changts 

Local  vtntllatlon.  tnclosurt 

of  tht  Botrntr  dtvldtr 


SIC  21  —  Tobacco 

Cutting  and  shrtdding 
Flavor  addltlvt  bitnding 


Local  vtntllatlon 


SIC  22  ~  TtMtllt  Mills  (txctpt  2294) 


Ntt  Mthods.  vacuua  citaning 

Ntaving  (SICs  22S1 .2295.2299  only) 

Dying/curing 

Coating/finishing 

Cutting 

Printing 

Spinning  (SICs  228.  2299) 

Bonding  (SIC  229S) 

SIC  2294  —  Proctsstd  Mastt 


Local  vtntnatlon.  pressurt 
fallurt  aUras  for  clostd 
systtas.  continuous  f1o« 
Indicators  to  Indlcatt 
acctptabit  airflow 


y 


Local  vtntlUtlon.  prtssurt 
fallurt  alaras  for  clostd 
systtas.  continuous  flow 
Indicators  to  Indlcatt 
acctptabit  airflow 


7-312 
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Tabid  F^ 

PROCESSES  TO  BE  CDNmOLLED 
(contlnutd) 


Mat  atthods.  vaciNa  citaning 
Proctssing  of  ttKtllt  Bin  «astt 

and  fibtr 
Fibtr  rtcovtry  froa  clippings  and  rags 


an? 


SIC  23  —  Apparti  Products 

Bonding 

Dying 

Citaning 


Local  vtntllatlon.  gtntral 
vtntllatlon 


SIC  24  —  Luabtr  and  Hood  Products 

Drying/baking 

Coati ng/sprayl ng/f 1 n1 Shi ng 

Sandlng/grlndlng/pollshing 

Spraying/coating  prtstrvatlvts 

(SIC  2491  only) 
Cuttlng/sawlng/planning 
Adhtslvt  binding 
Gluing/hot  pressing 


SIC  25  ~  Furnlturt  and  FlMturts 

Gluing/hot  prtssing 
Coatlng/spraylng/flnlshing 


Local  vtntllatlon:  hoods 
or  various  typts  of 
ntgatlvt  prtssurt  (or 
coablnatlons  of  posltlvt 
and  ntgatlvt  prtssurt) 
dtvlcts;  tnclostd  or 
hoodtd  tqulpatnt  vtnttd  to 
a  baghoust.  Industrial 
vacuua  systta;  tnclosurts: 
booth  or  cab  supplltd  with 
fllttrtd  condltlontd  air 


Local  vtntllatlon 
Local  vtntllatlon: 
downdraft  spray  booths, 
sidt  draft  vtntllatlon; 
alrltss  atoalzing 
spraytrs.  titctrostatic 
spray 
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TibU  F.4 

MOCCSSES  TO  K  cxmtholleo 
(continued) 


Spriyln^/coittng  prtstrvittvtt 


Grinding 

S«nd1na/po11 thing 

Otburring 

Cutti  ng/t««f  1  ng/pl  tnl  ng 

Uyup/spraygp/cMtIng 

Baking/drying 

Orllltng/borlng 


Locil  vtntllatton:  downdraft 
tprty  booths,  tidt  draft 
vtfltllatlon;  alrUtt 
atoalzlng  tpraytrt. 
tUctrottatIc  spray  guns  on 
raclprocators;  druas  aqulpptd 
with  htavy  harral  covtrs.  an 
Intornal  agitator,  clostablt 
accass  lints 
Local  vtntllatlon 
Local  vantllatlon 
Local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 


SIC  26  —  Paptr  and  All ltd  Products 

SIC  261  ->  Pulp  Mills 

Olotsttr 

Pulp  scrttnlng/washlng 

Chtalcal  rtcovtry 
Bitaching 

Bolltrs 

''littr  trtatMnt 


rooMS 


roQ«s 


Enclosurt.  local  vtntllatlon 
Vtntllatlon  and  air 
purification  In  control 
Local  vtntllatlon 
Vtntllatlon  and  air 
purification  In  control 
Local  vtntllatlon 
Local  vtntllatlon. 
tnclosurt:  storagt  of 
chtalcals  Isolattd  and 
surroundtd  by  dllcts, 
rtrouting  of  dischargt  lints 


UMI 
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Tabit  F-4 

PK)CESSES  TO  BE  CONTROLLED 
(contlnutd) 


Rtcovtry/rtproctss/rtcl aaatlbn 


Local  vtntllatlon. 
tnclosurt:  storagt  of 
chtalcals  Isolattd  and 
surroundtd  by  dikts. 
rtrouting  of  dischargt 
lints 


SICs  262.  263  —  Paptr  and  Paptrboard  Mills 

Mat  tnd 
Prtss  stctlon 
Drying 

Sizt  prtss  and  coattrs 
Caltndars  and  Mindtrs 


Local  vtntllatlon, 
tnclosurt: 

a1r-condtt16ntd  cabs 
or  booths 


SIC  264.  265.  266  —  Paptrboard  Products  and  Building  Paptr 


Mixing/bltnding  (SIC  2641  only) 

Coating/finishing 

Gluing 

Drying 

Cuttlng/sawlng/planing 

Packaging 

Shrtddlng/wastt  proctssing 
Stai^l ng/shapl ng/aol d1 ng/prtss 1 ng 


Local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon  with 
partial  tnclosurt 
Enclosurt.  local 
vtntllatlon 
Vtntllatlon  and  air 
purification  in  control 
rooas 


SIC  27  —  Printing  and  Publishing 

Printing  proctss  and  platt  cltanlng 
Plattaaklng 

Phototngraving 

Gravurt 

Lithographic  (Offstt) 


Local  vtntllatlon 
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Ttblf  F^ 

PflOCCSSES  TO  K  CONTMOLLEO 
(contlnutd) 


Tabit  F.4 

PROCESSES  TO  BE  CONTI»LLEO 
(contlnutd) 


ScrMn  tttncll 
Lttttrprtts 
FltMOoriphtc 
Inttfilo 

AdNslvt  binding 

Mono  or  llnotypt  Sitting 

Flla  proctsting 


SIC  28  —  ChMlcaU  and  All  ltd  Products 
Rtactlon/ftratntatlon 


Stparatlon  (Mny  typ«s) 
Crushing /grinding 
Load 1 ng/of f 1 oad 1 ng 


Orylng/baking 
Packaging /bagging 


Raactlon/farMntatlon 
Coatings /spraying 


Bitndlng/alxing/fonnilating 


Local  vtntllatlon: 
inclosing  and  iihaustlng 
igulpMnt.  fitting  vacuus 
criscints  and  iliphant 
trunks  on  paint  sourcis, 
fitting  chutis  with 
covirs.  placing  vacuus 
attachwnts  on  rtcilvlng 
drm  covirs,  using  fixid 
ductwork  as  an  ixhaust. 
Installing 

ilictronlc-spint  acid 
Intirfaci  ditictors; 
iqulpping  vissils  with 
hingid  covirs 

Local  vintllatlon 
Local  Vintllatlon 
Local  Vintllatlon  with 
partial  anclosura:  vapor 
ricoviry  systim 
Local  Vintllatlon 
Local  Vintllatlon  with 
partial  anclosuri:  dust 
collictlon  hoods 
Local  Vintllatlon 
Local  Vintllatlon: 
portabli  hoods  attached  to 
flixlbli  ductwork; 
inclosuri:  vintid 
inclosuris  kipt  undir 
nigatlvi  prissuri  by  a 
Vintllatlon  systaa 


laprignatlon 

Extrusion 

Ricoviry / riprocis s / ric 1 aaat 1 on 


SIC  29  —  PitroliUM  Riflning 
Coki  production 

Blinding/nixing 

SIC  2911  —  PitroliUM  Riflning 
Loading  and  unloading 

Saapling 


Local  Vintllatlon: 
inclosing  and  ixhausting 
iqulpMnt.  Modification  of 
hoods,  fitting  vacuus 
criscints  and  iliphant 
trunks  on  paint  sourcis. 
fitting  chutis  with 
covirs,  placing  vacuus 
attachsints  on  racilvlng 
drus  covirs.  using  fIxid 
ductwork  as  an  ixhaust. 
Installing 

ilictronlc-spint  add 
Intirfaci  ditictors; 
iqulpping  vissils  with 
hingid  covirs 
Local  Vintllatlon 
Local  Vintllatlon 
Enclosuri.  local 
Vintllatlon 


Horkir  inclosuri. 
scrubbir.  cosputir  control 
Instrusintatlon.  hardwara 
Modifications 
Local  Vintllatlon 


Local  Vintllatlon  with 
partial  inclosuri 


Local  Vintllatlon  with 
partial  inclosuri: 
saspllng  boxis  that  vint 
gasis  and  vapors  away  fros 
oparator  and/or  shiild  thi 
opirator  fros  accldintly 
splashid  or  splllid 
satirlal 


UMI 
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Tabit  F.4 

PROCESSES  TO  BC  OOimiOUEO 
(continued) 


Proctss  Insptctton  tnd  suptrvlston 
Qu«Hty  control  «Mlys1s 

Mistt  wittr  trMtMfit 

Batch  proctfi  coM  prodyctlon 
and  rMovil 

\ 

SIC  29S1  —  Paving  Nliturtt 

Nittrlilt  rtctlvlfif  and  handling 

Ntasurtatnt 

Orylng/baklng 

Nixing  (Continuous/Batch) 


SIC  299  ~  NIscallaMOus  Pttroltua  and 
Coal  Prodvcts 

Nattrlali  rtctlving  and  handltnt 

Bitndlng/alxing 
Rtprocassing  or  rtclaaatlon 

Packing  and  loading 

Adhtslvt  binding 


Local  vfntllatlon  with 
partial  tnclosurt 
Local  Vfntllatlon  with 
partial  tnclosurt: 
tihaust  fans  and 
Vfntllatlon  hoods 
Enclosurt,  local 
Vfntllatlon 

Morltr  tnclosurt.  scrubbtr. 
coaputtr  control 
Instruatntatlon.  hardvart 
■odifl cations 


Local  Vfntllatlon  with 
partial  tnclosurt 
Local  Vfntllatlon 
Local  Vfntllatlon 
Local  Vfntllatlon 


Local  Vfntllatlon  with 
partial  tnclosurt 
Local  Vfntllatlon 
Enclosurt.  local 
Vfntllatlon 

Local  Vfntllatlon  with 
partial  tnclosurt 
Local  Vfntllatlon 


Tablt  F.4 

PROCESSES  TO  BE  CONTROLLED 
(contlnutd) 


SIC  30  >-  Rubbtr  and  Nlsctllantous 
Plastics  Products 


SIC  301  -r  Tlrts  and  Inntr  Tubts 

Nattrlals  rtctlvlng  and 

Initial  handling 
Coi^KMindlng  and  alxlng 


Vulcanization  or  curing 

Caltndtrlng  and  «1111ng 

Solvtnt  Mixing  and  distribution 

T1 rt  building 

Rt b1 tndl ng/rtal X 1 ng 

Coating/ spraying 

Stai^lng/shaplng/aoldlng/prfsslng 


Local  Vfntllatlon:  hoods. 
autOMttd  batching 
systtas.  ust  of  rubbtr 
bins  rathtr  than  scrtw 
convtyors.  substitution  of 
chtalcals 


Local  vtntlUtlon  with 

partial  tnclosurt 

Local  Vfntllatlon:  hoods: 

autoaattd  batching 

systtas.  ust  of  rubbtr 

bins  rathtr  than  scrtw 

convtyors.  substitution  of 

chtalcals 

Local  Vfntllatlon 

Local  Vfntllatlon 

Local  Vfntllatlon     - 

Local  Vfntllatlon 

Local  Vfntllatlon 

Local  Vfntllatlon 

Local  Vfntllatlon 


UMI 
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PHOCCSSCS  TO  K  OONTDOLLEO 
(contlnutd) 
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Ubl0  F-4 

PROCESSES  TO  tE  OOKWOLijEO 
(contlnutd) 


SIC  306  ~  Ftbrlcittd  RuMtr  Prodacts 

Nittrlils  rtctlvlnf  and 

Initial  handllRf 
Blinding,  coapoundinf ,  and  ailing 


Extrusion 
Coating/ spraying 
Calendaring  and  Billing 
Vulcanization  or  curing 
Finishing,  trlnirtng,  and  painting 


SIC  307  —  Nlsctallantous  Plastic  Products 
Nattrlal  handling 
Blinding,  alxlng  and  coapounding 


Calindiring 

Holding  and  aold  cUanlng 

Assiably  (Including  laalnatlon. 

gluing,  ate.) 
Foaa  procassing 

Finishing.  triMlng.  and  painting 
Coating/spraying 


Local  vtntllatlon  with 
partial  anclosurt 
Local  vantllatlon:  hoods. 
autoaatad  batching 
systaas.  ust  of  rubbtr 
bins  rathtr  than  scrtv 
convtyors.  substitution  of 
chtalcals 


Local 
Local 
Local 
Local 
Local 


vtntllatlon 
vtntllatlon 
vtntllatlon 
vtntllatlon 
vtntllatlon 


Local  vtntllatlon 
anclosurt 

Local  vtntllatlon:  hoods. 
autoaatad  batching  systaas. 
ust  of  rubbtr  bins  rathtr 
than  scrtv  convtyors. 
substitution  of  chtalcals 
Local  vtntllatlon 
Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vantllatlon 


SIC  31  --  Ltathtr  and  Ltathtr  Products  (txctpt  SIC  311) 


Gluing  and  caatnttng 


SIC  311  -^  Ltathtr  Tanning  and  Finishing 

Prastrvatlon 

Dtftstatlon  and  dlslnftctton 

Btaahoust 

Tanning 

Splitting  and  shaving 

Ntutrallzing 

Ratanning 

Coloring  or  dyting 

Fat  liquoring 

Drying 

Finishing  (Includts  dtgrtasing) 


SIC  32  —  Stont,  Clay,  and  Glass  Products 
SICs  321.  322.  323  —  Glass 
Batching 

Malting 

Plata  proctss  (SIC  3211  only) 

Shttt  proctss  (SIC  3211  only) 

Float  proctss  (Sic  3211  only) 

Molding  and  blowing 

Anntaling 

Coating  and  ttching 


Gtntral  vtntllatlon 
Gtntral  vantllatlon 
Local  vantllatlon 
Local  vtntllatlon 
Gantral  vantllatlon 
Local  vtntllatlon 
Local  vtntilatlon 
Gantral  vantllatlon 
Gantral  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 


Local  vantllatlon:  Industrial 

vacuuas  systta/work  practlct 

changas 

Local  vtntllatlon 

Enclosurt 

Enclosure 

Local  vtntllatlon 

Enclosurt 

Local  vtntllatlon 

Local  vtntllatlon 


SICs  324,  327  —  Ctatnt.  Concrete.  Gypsua.  Plaster 


Gypsua.  Plaster 

Crusher,  grinder  and  sizing 

Blending 

Calcining  Mln 


Local  venti latin:  local 
exhaust  tubes,  use  of  wet 
aaterlals.  Industrial  vacuua 
syteas 


Local  ventilation 
Mork  practice  changes 


r 
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Tiblt  F.4 

PinCCSSCS  TO  K  OONTROLLEO 
(continued) 


Tabit  F-4 

PROCESSES  TO  BE  CONTftOaEO 
(conttnutd) 


SIC  325.  326  -  C1«y.  Potttry 


Crushing,  grinding,  calcining 

Slip  houst  (blinding) 

Foraing  and  shaping 

Biscuit  firing 

Glizt  application 

Gloss  firing 

Otcoratlon 


Local  vtntllatlon:  local 
txhaust  tubts,  ust  of  Mtt 
■atarlals.  Industrial  vacuua 
systtm 


SIC  33  —  Priiary  Mttal  Industrlts 
SIC  331  —  Basic  Stttl  Products 
Cokt  Hanuf acturt 


SIC  32B  —  Ston« 

Orining.  cutting.  f1 
Chipping  and  grindig 
Surf act  polishing 


SIC  329  ~  Abraslvfs 

Crushtr.  grinding,  sizing 

Calcining  (abraslvts) 

Bonding 

Malting  (Cupola  furnaca)  and  raw 

Mttrlal  handling 
Fibtr  fomlng  (sttaa  Jtt  proctsi . 

PomII  proctss.  Oownty  proctss. 

dry  spinning) 
BIOHlng/aoldlng 


-Jit  lancing  '*      Local  vtntllatlon 


Local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 

Local  vtntllatlon 
Enclosurt 


Enclosurt 


Ort  Handling 

Blast  furnact  optratlon 

(Including  furnanct  charging 
BOF.  ladlt  rtpair) 


Ntltlog.  pouring  (tl«ctr1c  arc  or 
Induction)  (Including  tltctrodt 
prodtctlot/baking) 

Hot  shaping  of  atUl  (Including 
rolling  ■111,  Mtal  txtruslon. 
Wirt  drawing,  forging  prtss) 

Anntaling,  qutnch  and  ttiptr 

Pickling 

Hot  dip  galvanizing 

cold  rolling  am 

Abraslvt  blasting 

GrIndlng/poKshIng 

Otgrtasing 

Sinttring 


Hot  strip 


Morktr  tnclosurt,  scrobbtr. 
coaputtr  control 
InstruMntatlon.  hardwart 
Modification,  cnclostd  vtsstls 
and  proctss  tqulpatnt 
Local  vtntllatlon 
Local  vtntllatlon;  vtnttd 
to  an  tltctrostatlc 
prtclpltator  and/or  baghoust, 
covtring  of  runntrs;  replacing 
oldtr  blast  furnancts;  fllttrtd 
air  for  work  tnclosurt 
Local  vtntllatlon:  roof-level 
hoods  and  ducts,  ventilation 
to  an  tltctrostatlc 
prtclpltator  or  baghoust 
Local  vtntllatlon 


Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon:  hoods  and 

sinttr  air  cooltr  dirtcted  to 

a  baghoust 

Gtntral  dilution  vtntllatlon 

enclosure:  air-conditioned 

control  stations 
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^  Tablt  F-4 

PfnCCSSCS  TO  K  OONTIIOLLED 
(contliHMd) 


SIC  332  —  Iron  ind  Stttl  FoundrUs 

Mt1t1n9  (tUctrlc  arc  or  cupoli 
(Including  •Itctrodt  production 
ind  baking,  charging  and  ladla 
rapatr) 

Natal  (sand)  casting  (or  pouring) 

Invfstaant  casting 

Anntallng.  quanch  and  taaptr 

Abraslvt  blasting 

Finlshino  (Including:  torch  cutting 
gr 1 ndl ng/pol 1 shI ng) 

Otgrtasing 

Shakaout 

Coraaaklng 

NoldMkIng 
Sand  rtclaaatlon 


Local  vtntllatlon:  ovtrhaad 
canopy  hoods,  vtntllatlon  of 
arc  air  booths,  aancooltr  fans 
tnclostd  crana  Optra tor  cabs 
Local  vtntllatlon 
local  vtntllatlon 
Local  vtntllatlon 
Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon:  to  provldt 

ntgatlvt  prtssurt  at  tht  cort  box 

Local  vtntllatlon 

Local  vtntllatlon.  atchanlcal 

shakaout  and  autoaatic  sand 

handling  coaplttt  with  dust 

colltctlon.  Mkt-up  air  systtas 


SIC  333  ~  Prlaary  Nonftrrous  Nttals 
Ort  handling 


Ntlting  (titctric  arc  or  Induction) 
Including  titctrodt 
production/baking,  charging 
ladlt  rtpalr.  dtaagolng 
(for  Alua.plants  only) 


Local  vtntllatlon:  covtrs 
hoods,  and  txhaust  systtas  for 
btlts.  Mttrlal  handling,  and 
transftr  systtas.  tnclosing  and 
txhausting  tqulpatnt;  tnclostd 
alr-condltlontd  control  booth; 
coaputtr  controlltd  systtas; 
aovabit  nozzlts;  wtt  ttchnlquts 
In  storagt;  gtntral  dilution 
vtntllatlon;  rtplacing  tht 
dross  handling  optratlon  with 
a  dross  alii 

Local  vtntllatlon:  slotttd 
hoods,  stcondary  convtrttr 
systta;  Induction  furnacts; 
tnclostd  consolts;  optrating 
titctric  furnacts  of 
ntgatlvt  prtssurt 
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Tabit  F-4 

PROCESSES  TO  BE  CONTROLLED 
(contlnutd) 


Nttal  pouring 


Hot  shaping  (Including  rolling 
alii,  forging.  wIrt  drawing) 
Anntallng.  qutnch  and  ttaptr 
Otgrtasing 


Local  vtntllatlon:  hooding 
with  alr-optrattd  doors,  a 
dual  draft  systta.  an 
txhaust  systta  vtnttd  to  a 
dry  scrubbtr; 
Local  vtntllatlon 

Local  vtntllatlon 
Local  vtntllatlon 


SIC  334  ~  Stcondary  Nonftrrous  Metals 

Mtlting  (titctric  art  or  Induction) 
Including  titctrodt 
production/baking,  charging 
ladlt  rtpalr.  dtaagging 
(for  Alua.  plants  only)] 


Mttal  casting  or  pouring 
Forging  prtss  (SIC  334.  only) 
Torch  cutting 
Raw  aattrlals  preparation 
(SIC  334.  only) 
[Including  attal  preheat 
borings  dryer) 

scrap  shredder,  slag  recovery! 
Degreasing 


Local  ventilation:  slotted 
hoods,  secondary  converter 
hoods,  converter  gas  handling 
systea.  Induction  furnaces; 
enclosed  consoles;  operating 
electric  furnaces  at 
negative  pressure 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation: 
Industrial 

vacuua  systeas.  pneuaatic 
aerators,  use  of  deadbeds. 
ellalnate  air  lancing. 
Local  ventilation 


SIC  335  ~  Nonferrous  Rolling  and  Drawing 

Hot  shaping  (Including  rolling  alll. 
Wirt  drawing,  attal  txtruslon) 


Local  ventilation 


SIC  336  ~  Nonferrous  Foundries 

Melting  (electric  arc  or  Induction) 
'  (Including  electrode  production/baking, 
charging,  ladle  repair) 


Local  ventilation 
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Ublt  F.4 

PROCESSES  TO  K  CONTROLLCO 
(contlnutd) 


Ttblt  F-4 

PM)CESSES  TO  BE  CONTROLLED 
(continued) 


Nttal  (s«ml)  casting  (or  pouring) 


InvtstMnt  casting 

Anntallng.  qutnch  and  taaptar 

Pickling 

Abraslvt  blasting 

Grinding/polishing 

Otgrtasing 

Shakaout 

Coraaaking 

NoldMkIng 

Sand  raclaMtlon 


Local  vantllatlon:  hoodtd 

anclosurts.  flaxlblt  ducting 

conntctlng  a  aoblU  hood  to  a 

travtiing  axhaust  car«^1aga 

Local  vtntllatlon 

Local  vantllatlon 

Local  vantllatlon 

Local  vantllatlon 

Local  vantllatlon 

Local  vantllatlon 

Local  vantllatlon 

Local  vantllatlon 

Local  vantllatlon 

Local  vantllatlon 


SIC  339  —  Nlscallanaout  Priaary  Natal  Products 
Sintaring 

Strip  annaaling 

Blaatal  production 

o 

SIC  34  ~  Fabrlcatad  Natal  Products 
Elactroplatlng 


Enclosure;  local  vantllatlon: 

usa  of  closad  scraw  convayors, 

baghousa.  and  alactrostatlc 

precipitators 

Local  ventilation:  use  of 

closed  screw  conveyors, 

baghouses.  and  electrostatic 

precipitators 

Local  ventilation:  use  of 

closed  screw  conveyors. 

baghousa.  and  electrostatic 

precipitators 


Painting  and  coating 

Electroplating 

Nelding 


Grindlng/polshing 
Abrasive  blasting 

Not  shaping  (Including:  rolling  nlll. 
wire  drawing.  Mtal  extrusion) 


SIC  344  —  Structural  Products 


Painting  and  Coating 
Melding 


Local  ventilation 


SIC  341.  342.  343.  348  —  Cans.  Cutlery.  Hand  Tools 
Heating  Equlpavnt  Ordnance 


Pressing 
Acid  washing 
Degrees Ing 


Local  ventilation 
Local  ventilation 
Local  ventilation 


Local  ventilation 
Local  ventilation 
Local  ventilation:  a 
welding  bench  with  a 
backdraft  hood,  a 
fixed  close-capture 
hood  placed  at  the 
back  of  the  work 
table,  a  portable 
close-capture  systea 
Including  an 
electrostatic 
precipitator,  an. 
exhaust  hose 
Incorporated  Into 
the  structure  of 
the  welding  gun; 
aablent  air 
cleaning  devices; 
a  portable  blower 
for  use  In 
confined  areas 
Local  ventilation 
Local  ventilation 
Local  ventilation 


Local  ventilation 
Local  ventilation; 
welding  bench  with  a 
backdraft  hood,  a 
fixed  close-capture 
hood  placed  at  the 
back  of  the  work 
table,  a  portable 
close-capture  systea 
Including  an 
electrostatic 
precipitator,  an, 
exhaust  hose 
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NOCCSSES  TO  K  OONTaOUCO 
(contlnutd) 


Ubit  F^ 

PROCESSES  TO  K  CONTBOLLEO 
(contlMitd) 


Grindlng/polshtng 
Abraslvt  blasting 
Acid  washing 


SIC  345.  347  —  Scrtw  Nachint  Products 

Coating  and  tngraving 

Coating  (tnaMls.  lacqudrs.  vamUbtt) 

(SIC  347  only) 
Not  dip  galvanizing  (SIC  347  only) 


Incorporattd  Into 
th«  structurt  of 
tht  Ml  ding  gun; 
aabltnt  air 
cltanlng  dtvlcts; 
a  portabit  blowtr 
for  US9  In 
conflntd  artas 
Local  v9nt11at1on 
Local  vtntllatlon 
Local  vtntllatlon 


Painting  and  coating 

Eltctroplating 
(^Indlng/poltshlng 
Abraslvt  blasting 
Htldlng 


Engraving  and  ttching  (SIC  347  only) 

Otgrtasing 

Grinding/polishing 

Hot  shaping  (SIC  34S  only) 

Acid  washing 


SIC  346  ~  Iron  and  Sttti  Forglngs 


Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon:  two-si dtd 

lattral  txhaust  systt«. 

two-sldtd  slot  vtntllatlon 

systt*.  a  covtr  which  Is 

hingtd  to  a  vtntllatlon 

Mnlfold 

Local  vtntllatlon 

Local  vtntllatlon  . 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 


Local  vtntllatlon 


o 


Hot  shaping 
Acid  washing 
Prtssing 


SIC  35  —  Hachlntry 

Prtssing 
Acid  washing 
Otgrtasing 


Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 


Mot  shaping  (Including:  rolling  alii. 

wIrt  dratifng,  attal  titruslon 
Soldtring  (SIC  357,  only) 
Rtfrtgtrant  chargtnf  (SIC  358.  only) 


SIC  36  —  Eltctric  and  Eltctronic  EqulpMnt 
Cltanlng 


SICs  361,  362.  363  —  Transalsslon 
Distribution;  Industrial  Housthold 


Local  vtntllatlon:  downdraft 

spray  booths 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon; 

wtlding  btnch  with  a 

backdraft  hood,  a  . 

flKtd  clost-capturt 

hood  plactd  at  tbt 

back  of  tht  work 

tablt.  a  portabit 

clost-capturt  systta 

Including  an 

titctrostatic 

prtclpltator.  an, 

txhaust  host 

Incorporattd  Into 

tht  structurt  of 

tht  wtlding  gun; 

aabltnt  air 

cltanlng  dtvlcts; 

a  portabit  blowtr 

for  ust  In  conflntd 

artas;  an  air  lux  fuat 

tllalnator 

Local  vtntllatlon 

Local  vtntllatlon 
Local  vtntlUtlOR 


Local  vtntllatlon 


Local  vtntllatlon 


Prtssing 
Add  washing 
Otgrtasing 
Patnting  and  coating 
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PRXCSSCS  TO  K  OONTIttUEO 

(COMttlNMtf) 


Tabit  F-4 

PROCESSES  TO  BE  CONTROLLED 
(contlnutd) 


Rtfrlgtrant  cooling 
El9€tropUt1n« 
Girl  ndlng/pon  thing 
Abrtslvt  bUstIng 

Mining 
Soldering 
Efoiy  coating 


SIC  3i4  —  Lighting  and  Hiring 

Mira  drawing 

Pattnting 

Oatcaling 

Coating 

Eitrutlon 

Claanlng 

Coll  production 

Coating  and  drawing 

Gat  filling 


Glatt  blowing 

Soldtring 

Glttsaalilng 


SIC  3tt.  3«7.  -  Radio.  TV: 

CoHunlcatlont;  Elactronlct 


Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Lxal  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon: 

Incrtatt  ovtrhtad  taction 

vtloctty.  Induttrlal  vaccui 

tytttM 

Local  vtntllatlon 

Local  vtntllatlon 

Local  vtntllatlon 


Local  vtntllatiON 


Iconductor-photorttltt  ttrlpping 
Saalconductor-chtalcal  ttchantt 
Sort conductor-dlffut Ion  and  Ion  liplant 
PC-boardt-ttchIng 
PC-boardt-tol  daring 
Nliing  of  ctroanlc  powdtrt 


SIC  369  —  Nlsctllantout  Eltctrlcal 

Ingrtdltntt  grinding 

NiMing 

Catting 

Attti^ly 


SIC  37  —  Transportation  Cqutpwnt 

Nttal  Ml  ting 
Httal  pouring 
Hot  Mtal  working  (rolling,  shaping 

or  drawing) 
Nttal  aachlnlng  or  grinding 


Mtlding  or  brazing 


Solvtnt  or  vapor  dtgrtastng 
Painting  or  coating 


Otgrtat 1 ng/c 1 tan 1 ng 
Eltctroplating  or  tItctrlcaT 
ditchargt  Mnchtntry 


SIC  38  ~  InttruMnts 

Fomlng/fabrl eating  of  Mtal 

Mtlding 

Injtctlon  aoldlng 

Handling  of  MaturMnt  and  testing 

liquids,  gattt,  Nttrlals 
Quality  control  tasting 
Foaaing,  packaging 
Coating,  painting 
Sttrlllzatlon 
FIIb  and  pring  paptrMkIng  and  coating 

(SIC  3861  only) 


Local  vtntllatlon 


Local  vtntllatlon 


Local 

vtntllatlon 

Local 

vtntllatlon 

Local 

ventilation 

Local 

vtntllatlon: 

hoods. 

txhaust  fans,  "upblast"  roof 

vtntllator  fans  to  changt 

airflow 

Local 

vtntllatlon; 

a  four 

sidtd 

tnclosurt  with 

tltctrostatlc  precl 

Ipltator 

vtntllatlon 

Local 

vtntllatlon 

Local 

vtntllatlon: 

enclosed 

booths.  thrtt>s1dtd  booths 

for  laal nation 

Local 

vtntllatlon 

Local 

vtntllatlon 

Local 

vtntllatlon  ^ 

> 

Local 

vtntllatlon 

Local 

vtntllatlon 

Local 

ventilation 

Local 

ventilation 

Local 

ventilation 

Local 

ventilation 

Local 

ventilation 

Local 

ventilation 

Local 

ventilation 

UMI 


/  Vol  54.  Na  12  /  Thuwday.  fuiuary  18. 19W  /  Rule*  and  Regulations 


Regul 


Federal  Register  /  Vol.  54.  No.  12  /  Thureday.  January  19. 1989  /  Rules  and  Regulations 


2^7 


Tablf  F-4 

PROCESSES  TO  BE  CONTROLLED 
(contlnutd) 


SIC  39  —  N1tct1Un«out  Nifiuf«ctur1n«  Xndustrlts 


Rou9h1n9  all  ling  or  stwing 

Sending 

Gluing 

FInltMng  or  suining 

Htldlng.  cistlng,  brizlng 

Not  wUI  Mork 

Mono  or  Hnotyp*  sitting 

Abratlvt  blasting 

Otgrtasing 

EUctropUtlng 

Nichlning 

Blinding,  alilng  or  compounding 

Molding  or  aold  dtanlng 

FoM  processing 

Painting/cooling 

Natal  Silting  and  pouring 

Pressing 

Staaplng/shaplng/aoldlng/prtssing 

Cuttlng/sawlng/planning 
Lacqutr 1 ng/tnaaa 1 1 ng 
Bristla/flbtr  cleaning 
Metal  plating 
Engraving/etching 
Acid  washing 
Not  dip  galvanizing 
Midlng.  degreaslng.  aetal  Horking 
sand  blasting 
Engine  fueling 
Handling  spills,  leaks 

SIC  45  —  Transportation  by  Air 

Loading/offloading 

Maintenance-related  activities: 
Cleanlng/coatlng/spraying 
weldlno.  degreaslng.  aetal  working, 
sand  blasting 


Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Ventilation  and  air 
in  control  rooas 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Ventilation  and  air 
In  control  rooas 
Local  ventilation 
Local  ventilation 
General  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 
Local  ventilation 


General  ventilation 
Local  ventilation 


Local  ventilation 
Local  ventilation: 


Table  F-4 

PROCESSES  TO  BE  CONTROLLED 
(continued) 


purification 


purification 


Engine  fueling 
Handling  spills,  leaks 
Fuel  preparation 

Delcing 

Refueling. 

Palntlng/coating 


SIC  47  —  Transportation  Services 

Loading/offloading  (SIC  4742  only) 

Maintenance  related  activities 
Engine  fueling  and  fuaes 
Handling  spills,  leaks 
Special  care  of  lading  service 

SIC  49  —  Electric.  Gas.  and  Sanitary  Services 

Maintenance  related  activities 
Boiler  furnace  feed 
Stripping  of  cheat cals 
col  lection/ transport 
Engine  fueling 
Odorant  addition 
Condensate  collection 
Incineration  (SIC  4953.  only) 
Detoxification  (SIC  4953.  only) 
Recycling,  reclaaatlon  (SIC  4953  only) 
Chealcal  preparation/application 
Saapling  of  pipelines 

Nater  purification 
Hater  treataent 


General  ventilation 

Local  ventilation 

Local  ventilation  with  partial 

enclosure 

Local  ventilation 

General  ventilation 

Local  ventilation 


Local  ventilation  with  partial 

enclosure 

Local  ventilation:  spray  rooa 

General  ventilation 

Local  ventilation 

General  ventilation 


Local  ventilation 

Enclosure,  local  ventilation 

Local  ventilation 

Respirators 

General  ventilation 

Local  ventilation 

Local  ventilation 

Local  ventilation 

Local  ventilation 

Enclosure,  local  ventilation 

Local  ventilation 

Local  ventilation  with  partial 

enclosure 

Enclosure,  local  ventilation 

Enclosure,  local  ventilation 


spray  rooa 


o 
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Tabit  F-4 

PROCESSES  TO  BE  CONTROLLED 
(continued) 


SIC  SO  ind  SI  (tKCtpt  5093)  —  NholtsiU  Tradt 

Nattral  handling,  shipping  and  rtctlving   Local  vtntllatlon  with  partial 

tnclosurt.  secondary  vapor 
rtcovtry 
Nattrlal  packing  or  rtpacklng  Local  vtntllatlon 

Grain  titvators  Local  vtntllatlon 


SIC  5093  —  Scrap  and  Mastt  Nattrlal t 

Asstabling  and  colltctlng  scrap  and 

wastt  Mttrlals 
Brtaking  up  wastt  Mttrlals 
Sorting  scrap  and  wastt  Mttrlals 
Baling  or  compacting 


SIC  72  —  Ptrsonal  Strvlcts 

Mashing  (SIC  721  only) 
Dry  citaning  (SIC  721  only) 


Rtsplrators 

Enclosurt.  local 
Enclosurt.  local 
Enclosurt.  local 


vtntllatlon 
vtntllatlon 
vtntllatlon 


Nanlcurt/ptdlcurts  (SICs  723  and  724  only 
PtrMntnts  (SICs  723  and  724  only) 
Coloring  (SICs  723  and  724  only) 
EabalBlng  (SIC  726  only) 

SIC  73  —  Buslntss  Strvlcts  .  . 

Blutprlnt  copying  (SIC  733  only) 
Eittralnatlng  (SIC  734  only) 
Photoflnlshing  (SIC  739  only) 


Gtntral  vtntllatlon 
Local  vtntllatlon:  tqulpMnt 
changt:  txhaust  vtntllatlon  of 
proctss  tqulpMnt  vtnttd  to 
charcoal  adsorbtr.  louvtrtd  wall 
fans  and  grllltd  ducts,  louvtrtd 
wall  pantls.  tvaporatlvt 
cooltrs:  gtntral  vtntllattoa: 
calling  txhaust  fans 
Gtntral  vtntllatlon 
Gtntral  vtntllatlon 
Gtntral  vtntllatlon 
Gtntral  vtntllatlon 


Local  vtntllatlon 


SIC  55  75  —  Autoaotlvt  Rtpair  Shops.  Otaltrs 

Conflntd  spact  -  txhaust  fuM 

Maiding 

Paint  stripping 

Citaning  with  solvtnts 

Painting/coating 

Othtr  solvtnt  ust 


SIC  76  —  Nisctllantous  Repair  Services 
Melding  or  brazing 


Paint  stripping 

Sanding  or  grinding 

Gluing 

Painting,  coating  or  lacquering 

Other  solvent  use 


SIC  80  —  Health  Services 


Adalnlstratlon  of  anesthesia 
Preparation  of  dental  aMlgans 

and  alloys 
Laboratory  procedures  such  as  tissue 

staining 
X-ray  flla  processing 
Use  of  disinfectants,  solvents 

Making  of  dental  appliances 

MjLMQ  CODE  4S10-2C-C 


General  ventilation:  exhaust 

fnas  and  flexible  ducts 

Local  ventilation 

Local  ventilation 

Local  ventilation 

Local  ventilation 

Local  ventilation 


Local  ventilation 

Local  ventilation:  "snoke 
exhaust"  welding  gun. 
crossdraft  airflow 
Local  ventilation 


Local  ventilation 
Local  ventilation 
Local  ventilation 


Local  ventilation,  general 
dilution  ventilation 

Local  ventilation 

Local  ventilation 

Local  ventilation 
Local  ventilation 
Local  ventilation, 
respirators 
Local  ventilation 
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Exterminating:  Expowif*  of  pwl»ci<U 
•ppllcalon  cannot  bo  oontrollod  through 
•nglMoHnt  controls  bocauM  Ihotr  work  doM 
not  t«k«  pUco  In  a  flxod  plaoa  of 
•mploytBont.  but  rathw  at  a  cu«to«i«'i 
facility.  Paraonal  protactiva  aqulpmant  and/ 
or  work  practica  control*  would  tharafora  ba 
raquirod.  EPA  haa  junadlction  In  moat 
■ituatkiaa. 

WUing:  In  carlain  altuationa.  audi  aa  In 
oonflnad  tpacaa.  or  whara  Hw  woldar  ausi  ba 

poaitioned  diractly  abova  tha  fuM*ptM»*' 
waklar*  cannot  ba  »ufTiclently  ptotactad  by 
local  axhauat  venlilalion.  Paraonal  prolaclhfa 
aqulpmanl  would  ba  requirad. 

In  addition  to  thm«  general  industiy 
operationa.  certain  Induatry  tpedflc 
altuationa  have  been  Identified  where 
the  uae  of  reapirators  is  recognized  aa  an 
important  complement  to  other  control 


measures.  These  situatkna  ladtide  the 

following:  ^.    . 

•  During  expoeiwalo  carbon  diauWde  in 

the  oeUuloeic  food  casings  industry. 

•  During  exposure  to  carbon  disulfide 
while  changing  spinerettes.  removing 
filament  bundles  and  making  product 
line  changes  in  the  atanulacture  of 

rayon  fibers. 

•  Durinf  epiaodic  emissions  of  sulfur 

dioxide  in  the  smelting  of  copper. 

•  During  manual  layup/sprayup 
operatiooa  aaing  styrene. 

•  Dorii^  episodic  emissions  or 
intemitteat  worker  expoeures  of  such 
fumes  aa  carbon  monoxide  or  sulfur 
dioxide  from  blast  furnaces  or  BOP. 
In  addition  to  the  above  examples.  • 

number  of  the  substances  included  in 


this  rulemaking  carry  the  designaUon 
"Skin."  This  refers  to  potential  exposure 
though  the  skin.  Table  F-3  presenU  a  list 
of  chemicals  for  which  skin  protection 
would  be  required.  Employees  exposed 
to  subsUnces  with  the  "Skin"  notation 
would  be  required  to  wear  protective 
equipment  tocluding  gloves,  kxig 
sleeved  shirts  and  coveralls. 

Products  are  commercially  available 
to  adequately  protect  worker*  from 
dermal  exposure.  In  aome  cases  the 
permeabUity  of  currently  nsed  materials 
may  be  inadequate  and  firms  will  have 
to  dkmam  *^  epcciflc  product  now  uacd 
to  one  offering  pcater  protection. 
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Examples  of  these  are: 

Maintenance  Activitiea  in  all  SIC  code$.  In 
certain  caaea.  It  may  be  more  difficult  to 
control  axpoaurea  of  plant  maintenance 
paraonnal  by  using  engineering  controls. 
Theaa  maintenance  employees  may  work  In 
areas  not  nonnally  covered  by  engineering 
oontrols  or  In  situations  where  engineering 
controls  must  be  shutdown.  Respkalafy 
protection  Is  therefore  snaMUmra  the 
appropriate  control  tecfanolagy. 

Painting  and  Coating  Actiritiee  in  all  SIC 
cadet.  Although  production  spray  paiatlng 
operations  are  performed  inexhaastad  palot 
booths,  the  painting  of  many  I 
productioB  itema.  racfa  as  ( 
equipaient  and  heavy  macfafnaiy,  reqabes 
that  the  operator  enter  the  boeft.  the  baadi 
is  then  primarily  a  control  ta  pasasnt 
migratiaa  of  the  paint  spray  into  other  area* 

of  the  plant  in  these  dr ■taiws  It  i* 

■saaBy  naossssiy  to  provide  iiiiplralBry 
protoctioo  to  the  workers  paiafiag. 

C  CottB  of  Compliance 

Coats  of  compliance  re*uk  frooi  dhe 
ptirchaae.  inatallation.  operadoa  aMi 
maintenance  of  equipment  ts  aHtaiab 
worker*'  exposure*  at  or  below  die 
levels  specified  in  die  final  stndaid. 
Costs  are  rriated  to  die  englneeikig 
controls  and  personal  prolKtfvt 
equipment  neieded  for  sperifk  i 
which  involve  the  use  ofhaiatdous 
substances.  Given  the  laq*  nuaberaf 
substances  being  regulalad,  ^  cast 
aaaesament  was  reqoirad  Is  ^ 
large  number  01  pfocease*  ovsri 
imfaiatiy  segment*.  The  apyrsaek 
needad  to  be  generic  in  soapa  aad 
qiedfic  tai  detail  OSHA  has  nviawed 
this  approach  and  die  I 
analyaia  and  inoorporatsd  < 
pubttc  testimony  and  voioBiaons  docket 
snhml—ion*.  The  Agenqr  ooadwiw  Jiai 
the  coet*  presented  in  this  chapter 


accurately  rcflaet  hidastiies' 
requirements  for  compliance. 

Existing  data  sources  and  expert 
judgment  were  initially  used  to  sort  the 
amiroxiBatBly  439  substances  being 
regulated,  by  industry  and  by  process 
within  industry  segments.  Given  the 
large  number  of  substances  being 
re^ilatad,  a  fnocess  of  orientation  rather 
than  a  demical-qiiecific  focus  was 
recommended,  siiux  prescribed 
engineering  controls  can  address  woricar 
exposure  problem*  to  several  cheaiicals. 
involving  the  same  general  process, 
siBMdtaaeoualy.  The  approach  has 
proven  to  be  dBdent  analytically  and 
rednces  the  problem  af  double  coimting 
the  costs  of  similar  or  the  same 
engineering  oontrols  for  separate 
cfaemkab  involved  in  the  same  process 
or  opantisn. 

C^IA  had  a  lai^e  amount  of 
eiqNMwe  data  in  its  Integrated 
Management  InfansalienSystesaPMi^ 
and  fimn  NIOSH  and  other  sources.  But 
to  inqxove  the  avaiable  information  on 
die  uae  <l  substance*.  06HA  decided  to 
engage  in  a  nationwide  field  aurvey  of 
^ected  establiehments.  Thi*  eurvey, 
iavalvhig  about  5,710  eetabltahments  in 
boA  maindactiiring  and  non- 
maanCactniing  sectors,  has  provided 
vahiaMalafoBnaHon  on  dwmical  osace 
by  indnstiy  fMOGass  and  potential 
woik«  aiquosures  to  dieaB  cbenicds. 
Stqitdsneol  1  contains  a  description  of 
Ihe  ■  ample  survey  design  and  a 
statistfcal  evaluation  of  the  data 
collected 

In  osdar  Is  Biaximirf  the  efficiency  of 
diis  nnttanaridn  sample  survey  and  bnit 
die  number  of  required  sample 
observations  per  SIC  category,  a 
considerable  effort  was  made  to  verily 
chemical  by  industry  usage  from 
existing  data  aources  and  to  make  best 


estimates  of  where  likely  or  potential 
worker  exposure  problems  (and 
consequendy  engineering  costs)  existed. 
For  the  purposes  of  the  statistical  survey 
being  conducted,  the  larger  the 
suspected  potential  ejqiosure/cost 
problem  in  a  particular  industry  sector, 
the  more  important  it  was  to  insure  a 
large  enou^  sample  of  firms  in  that 
sectm  so  as  to  redaoe  Ae  standard  errar 
af  the  cost  estimates. 

The  following  sections  of  this  chapter 
aotline  the  meftodology  adopted  to 
identify: 

•  Chemicals  by  their  industrial  usage 
and  employee  ejqMaarea 

•  Processes  involvfaig  known  or 
suspected  chemica}  exposures  and 
control  costs 

•  Industry  costs  for  the  contrds  needed 
to  reduce  industry  exposure  level*. 

Lbildng  Hazardous  Substance*  by 
Indu*try  U*e  and  Enq>loyee  Exposure 

Fignre  G-1  presents  a  flow  diart  of 
die  metbodcdogy  used  for  identifying 
dieminals  by  industry  use  uid  employca 
exposure.  Tbe  first  step  in  die 
mediodology  was  an  analysis  of  die 
chemicals  for  which  OSHA  propoaea 
new  exposure  limits.  The  lt82  NIOSH 
National  Oooqiation^  Bxpoaure  Survey 
(NOES)  and  die  OSHA  DOS  data  files 
were  saarebed  to  detannina  die 
pntenlial  for  wmker  expoaore  to  each  af 
die  cbanicals  on  dM  proposed  list  The 
objective  of  diis  analysis  was  to  create  a 
snbset  of  diemicab  lidiidi  are  known  to 
ba  preaent  in  qiedfic  Indastiies  at 
exposure  levels  above  die  propoecd 
fiflrita.  Tbese  rheminals  would  dien  be 
considered  to  generate  potential 
ooraplianoe  costs  witibin  a  qiedfic 
industry  sector. 
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The  19B2  taOSH  National 
Occopational  Exposnrt  Sarvey  (N(XS) 
data  (Mipplemented  by  reaolts  fron 
NIOSFfs  1972  nirvey)  provided  an 
estimate  of  the  namber  of  wotkcfs 
potentiatly  exposed  to  a  spectfc 
chemical  in  a  four-digit  SIC  OSHA 
divided  this  estimate  by  the  total 
number  of  employees  in  an  industry 
segment  to  get  a  percentage  of  woricers 
potentially  exposed  to  that  chemical.  If  5 
percent  or  more  of  the  workers  were 
potentially  exposed,  that  chemical  was 
considered  to  present  a  potential  cost 
within  the  four-digit  SIC  For  example,  in 
SIC  3011,  Tires  and  Innertubes 
Manufacturing.  1.532  persons  were 
potentially  at  risk  of  exposure  to  n- 
hexane  at  the  sample  of  plants  included 
in  the  NOES  database.  Tliis  represented 
21.9  percent  of  all  workers  sampled  in 
the  four-digit  industry  sector  and  this 
chemical  would  have  a  potential  cost 
impact  depending  upon  current 
exposure  levels. 

From  the  OSHA  IMIS  data,  the 
severity  of  exposure  within  a  four^ligit 
SIC  was  estimated.  091A  compared  the 
total  number  of  monitored  readings  for 
eadi  chemical  with  the  number  of 
readings  which  exceeded  the  proposed 
limits  and  calculated  the  percentage  of 
all  sample  monitor  readings  which  were 
above  Uie  proposed  liiaits.  If  there  were 
no  readings  w^ch  exceeded  the 
proposed  limits,  the  diemicai  was  not 
considered  to  have  a  compliance  cost 
witUn  the  four-digit  SIC  If  5  percent  or 
more  of  the  readings  exceeded  the 
proposed  limits,  then  the  chemical  was 
identified  as  having  a  potential 
compliance  cost  within  the  four-digit 
SIC  For  example,  in  SIC  2841,  Paper 
Coating  and  Glazing.  22  samples  were 
taken  for  n-hexane.  Thirteen  of  these,  or 
59  percent  were  above  the  proposed 
standard  for  n-hexane.  This  chemical, 
therefore,  was  believed  to  have  a 
potential  cost  impact  and  questions 
regarding  its  use  were  included  in  the 
field  survey.  Chemicals  with  non- 
compliance percentages  between  zero 
and  5  percent  were  evaluated 
individually  by  industrial  hygienists  to 
determine  whether  or  not  specific 
survey  questions  needed  to  be  asked 
about  their  industrial  usage. 

In  addition  to  the  IMIS  and  NOES 
databases,  a  survey  of  about  one  dozen 
industrial  hygienists  was  conducted. 
The  purpose  of  this  survey  was  to 
identify  any  additional  hazardous 
substances  or  industry  sectors  not 
identified  in  the  IMIS  or  NOES 
databases  with  potential  exposure 
problems  at  new  recommended  levels. 
For  example,  in  SIC  2891,  Adhesives  and 
Sealants  Manufacturing,  the  surveyed 


indoatrial  hygienists  reported  that  n- 
hexane  everexpoeuns  ooold  axist  ander 
the  proposed  standanL  (GvcrejqMwares 
in  SIC  2801  were  not  previoasly 
identified  in  the  IMIS  or  NOES 
databases.) 

The  infonnatioa  from  all  sooroes  was 
combined  to  coiapile  a  prriiniinaiy  Bat 
of  substances  witfi  potential  compliance 
costs  by  four-digit  SIC  classification.  To 
further  refine  the  list  of  chemicals,  a 
second  group  of  six  industrial  hygienists, 
using  personal  industry  knowledge  and 
the  information  gathered  from  the 
survey  of  the  initial  group  of  industrial 
hygienists,  reviewed  once  again  the 
chemicals  whidi  appeared  in  the  NOES 
and  IMIS  datasets.  They  also  made 
chemical  by  industry  use  linkages  when 
particular  chemicals  were  known  to  be 
present  in  certain  SICs,  but  had  not  been 
identified  in  the  NOES  and  IMIS 
databases. 

Upon  completion  of  die  two-tier 
industrial  hygienist  review,  a  list  of 
chemicals  believed  to  be  present  at 
exposure  levels  above  the  inroposed 
standard,  within  specific  fouTKiigit  SIC 
industry  sectors  was  finalized.  This  list 
identified  those  industry  segments 
where  potential  compliance  costs  would 
be  incurred  to  achieve  the  proposed 
standards.  The  presence  of  the 
identified  chemicals  was  confirmed  by 
survey  respcmdents.  The  mediod  used 
dwing  the  survey  listed  likely  chemicab 
and  asked  for  any  other  chemicals 
present 

Industrial  Processes  and  Control  Costs 

The  number  of  industrial  processes, 
exposure  levels,  and  exposure  controls 
in  place  varies  greatly  within  industry 
segments.  In  order  to  efficiently 
structure  the  statistical  sample  (4 
surveyed  firms,  it  was  necessary  to 
make  a  best  estimate  of  which  industry 
segments  were  likely  to  experience 
compliance  costs.  As  noted  above,  the 
survey  was  designed  to  limit  the 
standard  error  for  potential  high  cost 
industry  sectors.  To  concentrate  the 
survey  on  the  potential  high  cost  sectors, 
a  process  orientation  was  adopted 
«4uch  supplemented  and  refined  the 
chemical  use  information.  The  validity 
of  this  approach  was  confirmed  in  the 
review  of  docket  materials.  The  vast 
majority  of  submissions  that  addressed 
industry  costs  linked  process  operations 
with  comphance  cost  Industry  sectors 
having  few  processes  and  chemicals  and 
low  potential  exposure  levels  (and 
consequently  low  potential  compliance 
costs)  were  included  in  OSHA's 
secondary  data  collection  and  evaluated 
by  experts,  but  not  included  in  the 
sample  survey. 


A  team  of  engineers  and  industrial 
hygienists  analyzed  each  fourdigit  SIC 
to  assess  the  process  in  which  worker 
exposure  to  listed  chemicals  occur. 
Examples  of  industrial  processes 
included  grinding,  mixing,  spraying, 
degreasing.  separation,  bagging  and 
loading.  A  list  of  potential  cost 
chemicals  and  related  processes  was 
then  developed  to  identify  potentially 
hi^  impact  (cost)  industries.  The 
presence  of  die  identified  processes  was 
confirmed  by  survey  respcmdents.  The 
method  used  during  the  survey  listed 
likely  processes  and  asked  for  other 
processes  ongoing  at  the  establishment 
In  general  an  industry  segment  with  a 
relatively  laige  number  of  processes 
using  chemicals  with  suspected  high 
exposure  levels  was  sampled  at  the 
three-digit  industry  level  Industries  with 
fewer  processes  and  low  chemical 
exposures  were  sampled  at  the  two-digit 
level  (See  Supplement  1  for  a  more 
detailed  explanation  of  the  survey 
design.) 

/^proximately  5.700  req>ondents  in 
the  survey  were  asked  to  verify  the 
diemicals  used,  manufactured  or 
generated  by  process  within  their 
estaUishment  Thus,  chemicals  were 
linked  to  npeaRc  processes,  process 
controls  and  workers  exposed  at  the 
process  in  the  surveyed  industries. 
Control  methods  and  costs  were  dien 
assigned  for  eadb  process  trhere 
employee  exposures  would  exceed  the 
proposed  PELs. 

Controls  were  assigned  to  protect 
workers  exposed  to  all  chemicals  in 
total  at  a  process.  The  controls  were 
designed  and  costed  to  lower  exposure 
to  die  chemical(s)  with  the  greatest 
change  in  the  permissible  exposure  limit 
(PEL).  It  was  the  judgment  of  the  experts 
involved  that  by  assigning  controls  for 
the  "major"  chemicals,  exposures  for  aQ 
other  chemicals  would  be  controlled. 
Chemicals  and/or  processes  not 
included  in  the  proposed  standard  (e.g., 
those  covered  by  separate  6(b) 
rulemaking)  were  excluded  from  the  ^ 
survey.  Examples  of  chemicals  not 
included  in  the  survey  are  asbestos, 
formaldehyde  and  benzene. 

Survey  information  collected  from 
each  respondent  included: 

•  Type  of  processes  at  the 
establishment 

•  Type  and  amount  of  chemical  used, 
manufactured,  or  generated  in  each 
process: 

•  Number  of  work  stations  and  workers 
related  to  the  process; 

•  Potential  chemical  exposure  above  the 
proposed  standards  (monitoring  data, 
recorded  overexposures)  at  the 
process: 
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•  ProceM  location  (Indoors/outdoors), 
and  conflguration  (•iae.  full  encloaure. 
partial  enclosure): 

•  Ventilation  or  other  controU  in  placr. 
and 

•  Economic  and  other  characteristics  of 
the  plant 


A  computer  algorithm  was  developed 
to  assess  survey  data  to  determine  if 
potential  worker  overexposure  and 
therefore  compliance  costs  occur  for 
each  process  at  an  establishment  Figure 
G-2  presents  a  general  diagram  of  the 
computer  logic  adopted  for  use  in  the 
survey.  The  logic  assesses  potential 


overexposures  on  the  basis  of:  actual 
reporteid  monitoring  data:  statements 
that  overexposures  occur  and  the 
particular  process  location, 
configuration,  type  and  amount  of 
chemical  use  and  existing  controls  in 
place. 
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When  a  respondent  provided  actual 
monitoring  data  for  a  process  that 
indicated  chemical  exposures  above  the 
proposed  standard,  compliance  costs 
were  assigned  to  that  process  on  the 
basis  of  prescribed  controls  for  the  given 
process.  Where  no  monitoring  data  or 
reports  of  overexposure  were  available, 
the  computer  algorithm  logic  examined 
process  and  chemical  characteristics  to 
determine  if  workers  at  the  process 
were  potentially  exposed  to  chemicals 
at  levels  over  the  proposed  standard. 
The  logic  assessed  the  controls  reported 
to  be  in  place  at  the  process  and 
compared  them  with  a  list  of  controls 
thought  necessary  to  control  exposures 
in  that  process  within  the  industry. 
When  the  required  controls  were 
reported  to  be  in  place,  no  compliance 
cost  was  assigned.  When  the  required 
controls  were  not  reported  to  be  in 
place,  a  compliance  cost  per  work 
station  was  assigned. 

The  computer  algorithm  determined 
that  some  processes  within  plants  had 
no  overexposures  and  consequently  no 
compliance  costs.  Zero  compliance  costs 
resulted  where  no  processes  and/or 
chemicals  were  reported  to  occur  at  the 
establishment  2^ro  compliance  costs 
also  resulted  when  the  respondent  had 
monitored  a  process  using  ACGIH  or 
NIOSH  standards  and  found  no 
overexposures.  When  only  very  small 
quantities  of  chemicals  were  present  in 
a  process,  none  of  which  had  a  "major" 
proposed  exposure  limit  changes,  no 
overexposure  was  determined  and  zero 
compliance  costs  were  assigned.  The 
major/minor  designation  was  based  on 
the  proposed  change  in  the  PEL  (over  or 
under  a  SO  percent  decrease)  as  well  as 
chemical  characteristics  such  as  form, 
particle  size,  and  vapor  pressure. 

Process  configurations  and  location 
also  were  indications  of  compliance. 
Processes  which  were  reported  as 


completely  enclosed  with  no  worker 
entry  were  assumed  to  be  in  compliance 
with  the  proposed  standard  (have  no 
compliance  cost).  Outdoor  loading/ 
offloading  processes  or  other  outdoor/ 
processes  with  no  chemicals  with 
"major"  proposed  exposure  limit 
changes  were  assumed  not  to  require 
control  equipment  and  costs.  Zero 
compliance  costs  were  also  assessed 
where  processes  which  required  control 
equipment  reported  that  the  prescribed 
equipment  was  currently  in  place. 

An  example  of  a  process  which  was 
assigned  a  cost  of  compliance  to  install 
engineering  controls  is  a  coating  and 
spraying  process  in  SIC  2511,  Wood 
Household  Furniture.  The  survey 
respondent  reported  that  toluene,  n- 
butyl  alcohol  and  xylene  were  used  in 
this  operation.  The  proposed  standard 
for  toluene  reduces  the  existing  PEL  by 
SO  percent  This  reduction  is  considered 
to  require  concerted  exposure  control 
and  is  considered  a  "major"  proposed 
exposure  limit  change.  Because  workers 
were  involved  in  the  process  and  the 
process  was  reported  to  be  neither 
located  outdoors  nor  fully  enclosed, 
controls  were  assumed  to  be  necessary 
to  insure  compliance  with  the  proposed 
standard.  The  control  required  for 
controlling  exposures  at  this  process 
was  determined  to  be  local  ventilation. 
The  type  of  local  ventilation  prescribed 
in  this  case  is  a  spray  booth  at  an 
estimated  cost  of  $3,070  annually  per 
woric  station.  Because  the  respondent 
reported  no  local  ventilation,  the  cost 
was  assigned  for  the  eight  woric  stations 
reported,  resulting  in  a  total  estimated 
annual  cost  of  $24,560  for  this  process  at 
this  site. 

Expert  engineering  and  industrial 
hygiene  jud^ent  was  used  to  determine 
which  of  the  various  controls  would  be 
necessary  to  control  for  exposures  by 
process  in  the  affected  industries. 


Engineering  controls  identified  included 
exhaust  ventilation  (local  and  general), 
process  enclosure,  and  process  change. 
Some  of  all  of  these  will  be  required  by 
affected  plants  for  compliance  with  the 
proposed  exposure  levels.  In  addition, 
personal  protective  equipment  such  as 
respirators  will  be  needed  for 
intermittent  maintenance  activities 
where  engineering  controls  are  not 
feasible. 

The  engineers  and  industrial 
hygienists  classified  the  approximately 
180  specific  processes  identified  in  the 
survey  into  about  30  process  grou|M  for 
the  purpose  of  assessing  required 
controls  and  estimating  costs.  These 
process  groupings  were  based  on 
similarities  in  the  processes  and  levels 
and  types  of  exposures  resulting  from 
the  processes.  Factors  used  to  group 
processes  include  the  chemicals 
generally  involved  in  the  process,  type 
and  usual  configuration  of  the 
equipment  usual  woricstation  design, 
level  and  route  of  exposure,  industry 
group  where  the  process  exists  and 
woricer  tasks  in  relation  to  the 
equipment  and  exposure  route.  The 
process  similarities  translated  into 
likenesses  in  required  controls  such  as 
type  of  ventilation  hood,  booth  or 
enclosure,  air  flow  rates,  duct 
configuration  and  type  and  size  of  filters 
or  scrubbers.  Organizations  presenting 
process  data  to  the  docket  that  varied 
from  that  derived  by  OSHA  are 
referenced  in  the  specific  industry 
descriptions  in  this  chapter.  The 
compliance  cost  framework  is  presented 
in  Table  G-1.  This  table  presents  the 
process  groups,  the  industries  where  the 
processes  were  identified,  the  general 
classification  of  controls  specified  and 
work  station  unit  costs  for  the  required 
controls  assigned. 
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2     THa  tpoclfic  raquirad  CMitral  canfipratian  east  aaa  oatiaatad  inclwdinf  all 
nacaaaary  raninnanta.  audt  aa  ductMarii.  fana.  kaada.  ba^iauaaa.  ate. 


TMLE    6-1    (Com.) 
CONPIIANCE  COOT  FRMCUOKK  IMD  UOOK  OTAIlOa  UNIT  COSTS 


PROCESS  GROUT 


Papar  Nanufacturing,  aajar 

Papar  Nanufacturinf.  ainor 
High  Taaparatura  Dryinf 
Layup 


Coating.  Spraying.  4 
Adhaaiwa  Application 

Chanical  Nandlir«  4 
Fomulation 

Natariat  Randtinf  4 
Inapaction.  aajor 

Natariat  Randiing  4 
Inapaction.  ainor 

Claaning  4  Ganaral 
Solvant  uaa.  aaJor 

Cleaning  4  Oanaral 
Solvant  Uaa.  ainor 

uaata  Col loot ion  4 
Tranaport 


Painting.  Nairn 
Welding.  Nairn 


' .  Use  of  reapiratora  ik  cona 
to  tttair  Intaraittant  perf 
a  fixed  aita. 


REflUIRSO  CONTROL 

AHMUM.  tt»l 

IMDUSTtT  GMU9  fSICa) 

OMPiaURATIfli 

PER  WORK  STA1  ION 

24,  30.  19 

Vantilatian  4  Air 
rurificatian  in 
Control  Rooaa 

S  2.900 

All  Site 

Lacal  Vantilatian 

4    180 

All  SIU 

local  Vantilatian 

S  4.740 

3632,3715.3732 

local  Vantilatian 

S  16.550 

3792,3995 

- 

All  SiCa 

Local  Ventilation 

S  5.070 

All  SICa  Local  ventilation 

All  SICa  local  Ventilation  4 
Partial  ErKloaure 

All  SIU  General  Ventilation 

All  SICa  Local  ventilation 

All  SICa  local  Ventilation 

49SS.  5093  Reapirotora  (4) 

All  SICa  Reapiratora  C4> 

All  SICa  Reapiratora  C4> 


S    1.760 
4    1.120 

4  560 

5  2.410 
%        /lu 

4520  per  MOiker 

S520  per  MO«kri 
4520  per  Moriie< 


the  anly  faaeible  <;antrol  for  theae  proceaaek  due 
tliey  era  ganerelly  not  perforaed  ot 


3   CoAe 


In  SIC  SS  ara  not  tnalwdad  aa  taay  ara 
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lAMCi  oon  piMCUOK  am  yoK  statioh  unit  GOiit 


lautrar 


Ctica) 


■miMD  OOMTML 
OOWIMUTIOi 


tand<r«  ft  Orlltlnt/Oorlna 

Cuttlna.  SaMlna  ft  rianlna 

If  CMt  9rttn»mi 

fitelalnt 

MrfMnmta 

AnMth««la 


M.  8         lacal  WitUatlan 
M.  29         Lacal  Vantllatfon 


n 
n 
n 


AmmAL 

KM  UQM 

C0S1 
STATION 

• 

2.200 

1.900 

The  development  of  unit  costs  for 
each  control  configuration  required  the 
development  of  "model"  control  designs. 
Model  control  configurations  were 
selected  to  provide  exposure  control  at 
"typical"  process/work  stations  within 
the  specined  process  group.  This  costing 
approach  (  model"  configurations  for 
"typicaP'  work  stations)  required  the 
differentiation  of  some  process 
groupings  as  major  or  minor.  The  major/ 
minor  differentiation  addresses  the 
expected  level  of  control  required. 

The  control  designs  were  developed 
by  engineers  based  on  their  experience 
in  industry  and  extensive  secondary 
research  on  operations  and  exposure 
situations  in  each  industry  sector.  This 
research  included  an  examination  of 
industry  and  industrial  hygiene  journals, 
engineering  process  reports,  and  texts. 
Included  in  the  detailed  cost 
calculations  for  the  control 
configurations  were  costs  for  enclosure 
construction,  baffles,  fans,  ductwork, 
filters,  scrubbers,  baghouses,  and  all 
other  equipment  required  for  exposure 
control.  All  of  the  costs  were  developed 
on  a  per  work  station  basis  so  that  an 
average  size  did  not  need  to  be 
estimated  for  the  process.  Investment 
costs  were  assigned  to  each  control 
design  on  the  basis  of  engineering 
handbooks  and  supplier  catalogs. 
Investment  costs  were  annualized  over 
the  projected  life  of  equipment  (10 
years)  using  a  10  percent  cost  of  capital 
and  adding  annual  operating  and 
maintenance  costs  estimated  at  10 
percent  of  the  capital  cost.  Respirator 
costs  for  use  by  maintenance  workers 
for  intermittent  activities  were 
considered  annual  costs  and  include  the 
respirator  purchase  as  well  as  an 
estimated  year's  worth  of  cartridges  and 
canisters. 

Process  control  costs  were  summed 
per  establishment  and  any  maintenance 
woriier  respirator  costs  were  included. 
A  total  annualized  capital  cost  and 
annual  operating  cost  was  developed  for 
each  establishment  Costs  for  the  survey 
'establishment  were  then  weighted  (by 
SIC  and  size)  to  represent  compliance 
costs  for  the  universe  of  affected  plants. 

The  United  Auto  Workers  (UAW) 
International  Union  contended  that  the 
OSHA  analysis  "establishes  a  far  outer 
bound"  for  the  costs  of  compliance  for 
several  reasons  (Ex.  197].  Two  reasons 
claimed  by  the  UAW  are  that  the  survey 
failed  to  account  for  the  current  state  of 
control  of  process  units  and  that  not  all 
process  units  would  require  the  fiill 
application  of  the  control  schemes 
specified  in  the  OSHA  analysis.  These 
potential  problems  were  explicitly 
considered  in  developing  the  estimation 


method  and  the  method  was  designed  to 
minimize  the  effects  of  these  factors. 
Questions  in  the  survey  did  ask  about 
the  controls  in  place  for  every  process. 
But  the  mere  presence  of  controls  does 
not  assure  the  ability  to  achieve 
proposed  levels.  OSHA  believes  that  the 
assignment  of  full  control  costs  to 
uncontrolled  processes,  although  not 
always  necessary,  is  approximately 
offset  by  not  costing,  in  all  situations, 
the  upgrading  of  insufficient  control 
systems  already  in  place. 

The  UAW  also  contended  that 
"OSHA  has  refused  to  collect  readily 
available  exposure  data  which  would 
have  supported  the  feasibility  of  much 
lower  PELS."  On  the  contrary,  OSHA 
solicited  exposure  data  in  two  ways,  as 
well  as  searching  for  data  from  public 
agencies.  In  addition  to  asking  for  data 
in  the  public  hearings  and  for 
submission  to  the  docket,  every  survey 
respondent  was  asked  to  provide 
exposure  data.  In  addition,  data  in 
OSHA's  IMIS  database,  in  NIOSH 
reports  and  in  journal  articles  were 
used. 

The  fourth  point  made  by  the  UAW  to 
support  its  position  that  costs  were 
overestimated  is  that  "The  ongoing 
replacement  of  plant  and  equipment  has 
not  been  accounted  for."  OSHA  did 
consider  this  factor  where  information 
was  available  which  allowed  a 
quantitative  assessment  of  the  effect  it 
would  have  on  compliance,  such  as  in 
dry  cleaning,  although  it  coidd  not  be 
considered  in  all  areas  of  industry. 

Finally,  the  UAW  disapproves  of  the 
method  by  which  unit  costs  were 
estimated,  claiming  that  OSHA's 
approach  "degrades  the  value  of  the 
analysis  by  obstructing  generalization. 
In  addition,  past  cost  estimates  have 
been  sensitive  to  a  per  cfm  cost  of 
ventilation.  The  present  evaluation  fails 
to  present  such  a  cost"  Estimation  of 
costs  on  a  per  cba  basis  was  avoided 
because  OSHA  felt  that  better  estimates 
could  be  made  by  estimating  more 
detailed  unit  costs.  Rather  than  having 
only  one  per  cfm  cost,  the  OSHA 
analysis  uses  30  control  scheme  costs 
whidi  are  able  to  take  into  account 
different  characteristics  of  both  the 
process  equipment  and  the  chemicals 
being  controlled.  OSHA  believes  that 
this  method  creates  the  ability  to 
estimate  costs  much  more  accurately 
than  a  per  cba  estimate  would  allow 
across  the  broad  spectrum  of  industries 
and  processes  which  this  rule  affects. 
The  per  cfin  basis  of  cost  estimation  was 
not  used  because  it  would  require  much 
broader  assumptions  about  average 
characteristics  of  control  systems  such 
as  ductwork,  baghouses,  etc.  OSHA 


views  its  method  as  an  improvement  on 
the  previous  methods  because  this 
method  requires  fewer  generalizations 
and  assumptions  and  allows  the 
inclusion  of  more  information  in 
estimating  costs. 

Compliance  Costs  by  Industry  Sector 

Following  the  methodology  described 
in  the  preceding  section  of  this  chapter, 
annual  compliance  costs  were  estimated 
by  industry  sector.  The  costs  presented 
for  the  surveyed  industries  are  based  on 
the  data  collected  from  the  about  5,700 
respondents.  (For  industries  not 
included  in  the  survey,  expert  judgment 
and  secondary  sources  were  used  for 
estimating  costs.)  Table  F-4  (shown  at 
the  end  of  the  chapter)  presents  the 
detailed  breakdown  of  compliance  costs 
for  each  industry  sector  included  in  the 
survey.  The  table  illustrates  the 
processes  reported  in  the  survey,  the 
number  of  work  stations  by  process,  and 
the  number  of  work  stations  determined 
to  require  the  addition  of  compliance 
controls.  The  process  and  work  station 
frequencies  are  weighted  to  reflect  the 
total  universe  of  affected  plants. 

A  small  percentage  of  respondents 
(less  than  5  percent)  actually  provided 
monitoring  data  during  the  survey. 
However,  based  on  information  from  the 
survey,  it  was  determined  that  about  86 
percent  of  all  establishments  in  the 
surveyed  industries  (74  percent  of  those 
with  hazardous  substances)  have  no 
exposures  in  excess  of  the  final 
standard  and  will  not  incur  any  costs  to 
comply  with  the  standard.  This 
conclusion  was  derived  by  comparing 
controls  in  place  with  controls  deemed 
necessary  to  reduce  exposures  to  the 
regulated  limits.  Thus  a  cost  was 
assigned  if  the  existing  ventilation 
system  was  estimated  to  be  insufficient 
to  control  these  chemicals  at  the  new 
levels.  About  22  percent  of 
establishments  with  hazardous 
substances  will  incur  costs  to  provide 
engineering  controls  for  processes 
within  the  planL  About  4  percent  of  the 
establishments  with  hazardous 
substances  will  be  required  to  provide 
personal  protective  equipment  only  for 
maintenance  workers  whose 
intermittent  operations  cannot  be 
controlled  «vith  engineering  controls. 

Table  G-2  presents  the  total 
annualized  capital  and  annual  operating 
cost  for  compliance  with  the  standard 
by  industry.  As  shown,  annual 
compliance  costs  are  estimated  to  total 
$788  million.  Upon  review  and 
incorporation  of  all  docket  materials, 
OSHA  beUeves  that  these  costs  are  fully 
representative  of  costs  of  compliance 
with  the  standard.  These  costs  represent 
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■n  estimata  of  compliance  coats  for 
Urge  and  tmaU  plants  sfrected  by  the 
exposure  limit  changes.  Industries  with 


some  anticipated  cost  impact  are 
identified  below,  included  in  the 
industry  description  are  data  provided 


to  OSHA  during  testimony  at  the  public 
hearing  and  in  the  docket  submissions. 


TABLE    6-2 


AmniAL  OPEIATUC  am  nPF*^^''^^  ckmtd.  cost  op  oohpliaiicc  iy  industrial  sector  (a) 


<tf 


SIC  (b) 

SIC  Disaiinca 

LAECE  PLAHTS 

SMALL  PLAHTS 

ANNUAL  COST 

20 

POOD  ROD.    (e) 

921.704.100 

$11,789,000 

$33,493,100 

2t 

TOIACCO  (c) 

919.700 

$0 

$19,700 

22 

TBCr.  HILL  (c) 

$23.30t,400 

$6,170,000 

$29,478,400 

23 

APPAREL  PIOD.    (c) 

$23,604,300 

$8,139,900 

$31,744,200 

24 

UMUR  4W0D 

$13,112,100 

$38,608,700 

$56,720,800 

2S 

fUUilXURE 

$13,440,900 

$2,634,900 

$21,075,800 

2« 

MPBl  ROD. 

$29. to?. 900 

$1,190,800 

$30,998,700 

27 

RiamQ  h  PUB. 

$5,136,400 

$28,568,100 

$33,754,500 

2S 

CmaCAL  PROD. 

$28,793,500 

$6,661,200 

$35,454,700 

29 

PmO.  RBPUXBC 

$23,635,000 

$51,000 

$23,686,000 

M 

RDBUR  4  PLASTICS 

$46,605,200 

$64.a8.200 

$111,093,400 

31 

LEATHER  PROD. 

$1,272,700 

$1,142,000 

$2,414,700 

32 

STOHB  4  CLAY 

$15,704,300 

$6,753,500 

$22,457,800 

33 

RXH.  HBIAL 

$65,691,400 

$5,266,200 

$70,957,600 

34 

FAB.  HIXALS 

$28,964,500 

$10,455,200 

$39,419,700 

3S 

HACHIHERT 

$30,994,600 

$14,212,000 

$45,206,600 

34 

ELBC.  HACH. 

$17,060,100 

$3,607,400 

$20,667,500 

37 

TRAHS.  BQinP. 

$23,577,900 

$26,214,500  (e) 

$49,792,400 

3t 

IHSTRDMEHTS 

$7,227,700 

$2,405,800 

$9,633,500 

39 

HISC.  HAHDF. 

$9,829,300 

$6,013,300 

$15,842,600 

40 

R.R.  TRAHS. 

$1,083,400 

$0 

$1,083,400 

43 

AIR  TRAHS. 

$3,740,500 

$0 

$3,740,500 

47 

TRAHS.  SERf. 

$3,789,400 

$0 

$3,789,400 

49 

ELEC.  GAS.   SAH. 

$32,355,100 

$5,654,200 

$38,009,300 

90 

$1,306,700 

$1,688,600 

$2,995,300 

31 

$2,854,900 

$11,360,900 

$14,215,800 

39 

AOIO  DEALERS 

$7,382,200 

$6,168,300 

$13,550,500 

72 

PERSONAL  SRV. 

$3,487,100 

$7,385,000 

$10,872,100 

73 

BOSIHBSS  SRV. 

$1,596,100 

$826,000 

$2,422,100 

79 

AUTO  REPAIR 

$4,280,100 

$1,863,400 

$6,143,500 

7i 

MISC.  REPAIR  SRV. 

$469,700 

$2,340,200 

$2,809,900 

•0 

HEALTH  SERV.    (c) 

$2,413,000 

$2,026,400 

$4,439,400 

TOTAL 

$504,298,200 

$283,684,700 

$787,982,900 

Of  fie*  of  Rafulatoiy  AnalysU. 

(a)  Costs  «*r«  CAleuUtsd  by  amiMllslnt  the  csplcal  cost  over  the  projected  Ufa  ot 
tho  oquipasat  (10  yoars)  oslns  •  10  percent  cost  of  cspltail  end  edding  an  annual 
operotli«  and  ■elntenance  cost  est  lasted  at  10  percent  of  the  capital  coac. 

(b)  InduatfT  sectors  not  identified  in  this  tsble  include  industries  irith  no  najor 
cost  ia^ct  expected,  the  construction  industry,  which  will  be  the  subjecc  of 
a  separata  rafulatory  analysis,  and  industries  such  as  nlning,  over  vhich  OSHA 
has  no  Juriadiction. 

(c)  Costs  in  Uiese  sectors  were  based  on  expert  Judgenent  and  aecMidary  data 
collection. 
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In  addition  to  raview  of  •ubmittad 
nMleiiiil*.  OSHA  also  undertook  •  tile 
visit  ■urvsy  of  about  90  planti  to 
examine  and  compare  data  collected  by 
lelepiione  and  in  the  field.  Various 
•tatistical  testa  were  peifutmed  on  the 
telephone  survey  and  site  visit  data  to 
detect  biases  in  the  coat  alforithm 
(Supplement  1|.  These  eoalyses  tested 
the  hypothesis  that  the  telephone  survey 
did  not  lyslematically  differ  from  the 
site  visits  in  the  number  of  esthiuited 
firms  out  of  compliance  and  the  acteal 
cost  assigned  to  those  finns.  Using  a  95 
percent  confidence  interval,  these  tests 
revealed  no  aggregate  bias  io  the 
assignment  of  costs  by  the  telephone 
survey  as  compared  to  the  site  visits 

Food  and  Kmdnd  Products  fSJC  M>J. 
Costs  are  protected  for  a  large  number 
of  establishments  in  tMs  sector.  The 
prepared  feeds  snd  feed  Ingradienls.  not 
elsewhere  cldssifled  (SIC  2IMA).  are 
estimeted  to  account  (or  a  large 
percentage  of  the  $33.S  millioo  aiwtual 
costs  in  SIC  2a  Controls  may  be 
necessary  for  dust  expoeeres  and 
chemical  fumigants. 

Two  commentcrs  prevMad  dsteilad 
coat  estimates  for  ftraw  te  ackteve  tlM 
Agency's  propoeed  graia  dust  UinM  of  4 
mg/m^  the  National  Grain  and  Feed 
AssocialMMi  (NCFA)  (Ex.  9-752)  and  the 
National  Feed  Industry  Association 
(NFIA)  ITr.  S/lO/aa.  pp.  10-41— 1(V«|. 

The  National  Craia  and  i^ed 
Association  provided  aHemative  cost 
oatimales  for  feed  mill*  and  for  f1<M«r 
mills.  These  estimates  were  based  oo 
tite  following  assumptions: 

1.  All  affected  facilities  wtl)  need 
pneumatic  dust  control  systaeis  and  do 
n<»t  now  have  them: 

2.  Only  13  percent  of  (bod  ailUs  handle 
«^heat.  oats,  or  barley,  snd  thus  only  13 
p«*rcent  will  be  affected  by  the  grain 
dust  limits;  and 

3.  The  costs  of  pneumatic  duat  control 
systems  are  the  same  as  those  astiaMled 
by  Booz  Allen  in  s  19B4  study  conducted 
for  OSIIA  in  connection  with  the 
Agency's  grain  handhng  standard  (these 
costs  were  inflated  by  IS  percent  to 
ctinvert  thmn  from  19M  to  1989donari). 

Using  these  assumpttons.  the  NCFA 
Concluded  that  the  Ciipitdl  costs  of 
compliance  for  all  (eed  mills  would  be 
t213  million  and  for  all  flour  mills  would 
b«  $81  million  (Ex.  3-7S2|.  If  these  costs 
are  annualized  using  OSHA's  inlerest- 
rute  and  life-of-equipment  sssumptions. 
annualized  costs  for  feed  mills  (using  a 
lU-percenl  operating  cost  figure)  woold 
be  S5H  million  per  year,  and  annualized 
costs  for  flour  mills  would  be  $21  million 
per  year.  Average  annualized  costs  per 
affected  feed  mill  would  be  $44,000  per 
year  and  per  affecteo  flour  mill.  $225.000 
per  year. 


The  NFIA  also  provided  estiaiates  of 
the  total  costs  of  compliance  for  feed 
niUs.  The  NFlA's  costs  were  based  oa 
sn  evsluation  of  20  existing  feed  mills: 
the  NFIA.  therefore,  only  attributed 
costs  tor  pneumatic  dust  caalrol  systaas 
to  facilities  that  do  not  now  have  them. 
Thus,  die  NFIA  study  atteoipts  to  take 
Into  sccount  baseline  controls;  it 
reported  that  5  of  these  20  miRs  had 
some  level  of  dust  control  in  place.  The 
NFIA  esUmalod  that  the  capital  costs  of 
compttanoe  for  all  feed  mflb  weald  be 
1864.1  milBan  (Tf.  8/10/81,  pp.  10-61— 
10-661.  If  OSHA'S  interest  rate  and  Itfo- 
of-equipmeat  aasumptions  are  aaed  and 
operatiag  coats  are  sssumad  to  be  10 
percent  of  capital  costs,  annoafised 
costs  for  all  fised  mills  would  be  tITS 
millioo  per  year.  Average  ennualiaod 
costs  par  aAoctad  feed  mill  wooM  be 
t22AO  par  year. 

OSHA's  Prsliadnary  Regalatacy 
Impact  Analysis  (PRIA).  published  with 
the  propoaad  rale,  estimated  costs  for  aO 
fadlltlas  in  SIC  20  to  comply  widi  the 
propoasd  rSLa;  the  grain  dast  portian  of 
dds  oearal  cast  aras  based  an  the 
assumplian  that  sfiscted  tMflitiea  weoid 
have  la  ■•■*  a  4-flif/n*  PB.  for  min 
dust  Based  on  health  efTecta  and 
economic  isaaibility  mnsidsradons.  the 
Agency  has  cbaofsd  the  pain  dost 
levels  to  10  n«/m*TWA.  OSHA's 
analysis  ahows  that  die  pant  majority  at 
empieyas  eapoaiaas  are  at  er  below  10 
mg/m*.  and  thnta,  few  addMonal  oontrola 
will  be  needed  to  achieve  the  final  rule's 
Umit  of  10  a«/m*  OSHA  believes  that 
the  cost  estimates  for  this  sector  are 
consenrative  sad  probably  overstate  the 
costa  thet  affected  employers  wiD  be 
requlrad  to  expsnd  to  achieve  the  10 
mg/n*  limit 

Several  comments  were  received  from 
employers  in  SIC  201,  Meat  Products, 
who  were  concerned  that  the  proposed 
limit  of  1  ppm  for  carbon  disulfide  would 
force  the  menufactnrers  of  the  oellulosic 
casings  that  are  made  in  facilities 
clsssified  in  SIC  3060.  Miscellaneous 
Plastics,  to  go  out  of  business  [Exa  $- 
421.  3-6S0.  3-807;  Tr.  8/2/8a  pp.  4-206. 
4-261).  bi  the  opinion  of  these  concerned 
meet  peckers  and  processors,  the  impact 
of  the  carbon  disulfide  limit  on  firms  in 
SIC  3066  would  be  so  great  that  all 
domestic  supplies  ol  the  oallakwic 
casings  needed  by  the  meat  packers  snd 
processors  would  disappear.  These 
commenters  were  particularly 
concerned  because  there  sre  no 
substitutes  for  cellulosic  food  casings 
except  natural  casings,  which  can  only 
be  used  for  cooked  sausage  and  cannot 
be  used  with  automatic  machinery  ^Ex. 
3-807). 

The  costs  anticipated  by  the  meat 
packers  and  processors  were  presented 


in  a  study  conducted  by  Wharton 
Economic  Forecasting  Associates 
(WEFA)  [Ex.  3-6Sei.  WEFA  forecast  a 
loss  of  l£000  to  20,0tn  K>bs  in  meat 
processing  and  12.000  to  ItMXX)  )obs  in 
meet  packing,  snd  also  projected  sn  6 
snd  16  percent  redaction  in  the  price 
paid  to  fanners  for  cattk  and  hogs, 
respectively  [Ex.  3-666). 

WEFA  based  ito  forecast  on  the 
following  aasumption:  that  processed 
meats  dependent  on  cellulosic  casings 
would  disappear  from  the  marketplace 
altogether  (Ex.  3-660).  OSHA  finds  this 
scenario  unlikely,  since  the  cost  impacts 
in  SIC  3066  are  likely  to  be  greatly 
reduced  bscaass  the  Afuty  has 
established  e  4  ppm  lia^  rather  than 
the  proposed  1  ppm  limit,  for  carbon 
disulfide  bi  the  final  rule.  Domestic 
production  of  casings  shooM  not  cease 
or  be  dlsraptad  in  a  mafer  way. 

OSHA  condadaa  that  the  concerns  of 
the  meat  packers  and  processors  in  SIC 
201  have  been  addraaaod  and  their 
supplies  of  celktkwic  food  casings 
shoidd  not  be  disiapted. 

The  National  Cotton  Council  of 
America  [Ex.  S-1060f  expresaed  the 
concerns  of  its  BeBdwrs  over  the 
difficulty  small,  iwal  cottanaeed  nulls 
arould  hsve  in  saaipllBg  Ihek  employees' 
exposures  to  hewans  and  graia  dost  As 
discussed  above  in  the  sodien  on 
Tscbnoloftcal  Faaaihility  lor  SIC  2a 
OSHA  determined  that  —mpUng  and 
analytical  methods  are  availabte  for 
these  contsminaiits  and  that  coruultant 
industrial  hjrgisaists  can  be  employed 
by  mill  owners  on  en  ss  needed  basis. 
OSHA  is  aware  that  the  services  of 
competent  and  experienced  industrial 
hygienists  can  be  obtained  for  fees 
beginnhig  at  S300  per  day  and  that 
laboratory  fees  for  analysis  range  from 
$20  to  $40  per  sample,  depending  on  the 
substance  being  analyzed.  OSHA  does 
not  believe  that  coats  of  this  mapiitude 
arill  have  a  significant  napact  on 
cottonseed  mills. 

Although  carbon  dioxide  exposures  in 
the  beer  industry  were  described  as 
"Bniqne**  [IV.  6/6/86).  the  prfndpel 
ioaroes  of  exposure  are  Mowouls  of 
safety  valves,  opening  of  tank  doors, 
and  entry  into  teaks  for  cleaning.  For 
both  blo^^ouU  (an  upset  condition)  and 
tsnk  entry  (a  maintenance  operation). 
OSHA  permits  the  use  of  respiratory 
protection  to  meet  ttie  PEL.  &cposnres 
resulting  from  opening  tank  doors  can 
be  redu^d  by  implementing  the  work 
practice  of  cracking  the  door  and 
remaining  out  of  the  area  for  a  few 
minutes  to  allow  the  COt  to  dissipate. 
Since  the  fmal  rule  establishes  an  6-hour 
TWA  of  laoOO  ppm.  rather  than  the 
S.000  ppm  proposed.  OSHA  concludes 


that  the  cost  estimates  presented  in  the 
PRIA  for  SIC  20  do  not  need  to  be 
revised  and  include  all  potential  costs  of 
compliance  for  breweries. 

The  Com  Refiners  Association  (CRA) 
estimate  s  that  the  wet  com  milling 
industry  would  incur  $24,097,000  in 
capital  costs,  with  annual  operating 
costs  of  fa.244.000  million,  to  meet  the 
proposed  2-  and  S-ppm  SO*  standard.  Of 
this.  CRA  estimates  that  S12JBOOJO0O  in 
capital  costs  and  $3,2MXKI0  in  operating 
costa  would  be  incurred  to  meet  the  5- 
ppm  STEL.  and  $11,288,000  in  capital 
costs  and  $2,878^10  in  operating  costa 
would  be  incurred  to  meet  the  2-ppm 
PEL  [Ex  65.  Tab  13.  pp.  7-8). 

OSHA  notes  that  47  percent  of  CRA's 
estimated  costa  are  attributed  to 
meeting  a  STEL  However,  the  record 
indicates  that  short-term  excursions  do 
not  typically  occur  during  normal 
operations:  instead  they  occur  during 
maintenance  activities  and  in 
emergency  conditions.  In  these 
situations,  the  standard  practice  in  the 
indiutiy  is  to  use  respiratoiy  protection 
|Tir.  8/6/86.  p.  6-60).  as  would  be 
permitted  by  OSHA. 

Furthermore.  OSHA's  technological 
feasibility  assessment  shows  that  the  2- 
ppm  TWA  and  5-ppm  STEL  can  be 
achieved  in  all  routine  opnations  in  this 
sector  with  the  addition  of  a  small 
amount  of  make-up  air  (or  by  opening 
the  windows  in  wanner  months). 
Employers  in  this  sector  also  need  to 
reduce  the  number  of  process  upseta 
and  maintenance  problems  in  their 
l^anta  by  instituting  manual  leak 
detection  programs,  improving 
maintenance,  replacing  pump  seals 
before  they  leak,  and  phasing  out 
outdated  process  equipment  Evidence 
in  the  record  reporta  that  the  volume  of 
production  and  sales  has  risen  so 
quickly  that  control  equipment  has  been 
unable  to  keep  pace  [Ex.  65,  Tab  13,  p. 
7);  this  sector  should  therefore  not  have 
difficulty  absorbing  the  negligible  costs 
associated  with  the  minimal  control 
procedures  needed  for  this  sector  to 
achieve  compliance  with  the  final  rule's 
limits  for  SOi. 

CRA  notes  that  its  estimates  of  costs 
constitutes  18.3  percent  of  OSHA's  total 
cost  estimate  for  all  chemicals  in  all 
parts  of  SIC  20.  OSHA  notes  that 
generally,  within  a  2-digit  SIC  industry 
group,  most  industry  sectors  are 
estimated  to  incur  minimal  costs  to 
comply  with  the  final  rule,  and  a  few 
industry  sectors  will  incur  higher  costs. 
Thus,  even  assuming  that  CRA's 
estimated  costs  are  accurate.  OSHA's 
aggregate  estimate  for  SIC  20  are  not 
necessarily  substantially  understated. 
Thus.  OSHA  concludes  that  the  cost 
estimates  presented  in  the  MllA  for  SIC 


20  do  not  need  to  be  revised  based  on 
the  record  evidence  pertaining  to  the 
potential  costa  of  compliance  for  wet 
com  milling. 

Tobacco  Manufactures  (SIC  21  J.  The 
lowest  cost  of  compliance  in  the 
manufacturing  sector  is  expected  to 
occur  in  SIC  21,  Tobacco  Manufacturers. 
($20,000).  It  is  estimated  that  very  few 
planta  will  incur  costa  in  the  tobacco 
manufacturing  industry. 

Textile  Mill  Products  (SIC  22)  and 
Apparel  and  Other  Finished  Products 
(SIC  23),  These  sectors  have  a  laige 
number  of  establishmenta  which  may 
incur  compliance  costs.  The  apparel 
industry  is  estimated  to  incur  about 
$31.7  ndllion  in  annual  compliance  costa. 
Many  of  the  aff^ected  establishmenta  in 
SIC  23  may  require  controls  for  cleaning 
solventa  such  as  perchloroethylene.  The 
$29.5  milUon  annual  costa  in  the  textile 
industry  are  estimated  to  result  from 
control  of  exposures  to  solvents,  dyes 
and  other  substances.  No  differing  cost 
estimates  in  opposition  to  OSHA's  cost 
calculations  were  presented  in  the 
docket  or  testimony. 

Lumber  and  Wood  Products  (SIC  24). 
The  aimual  costa  of  compliance  in  the 
lumber  and  wood  producto  industry  are 
estimated  to  total  $56.7  million.  The 
compliance  costa  for  this  sector 
primarily  reflect  the  cost  of  controls 
required  to  lower  exposures  of  wood 
dust  to  5  mg/m*  (2.5  mg/m*  for  Western 
red  cedar  wood).  The  survey  indicated 
that  sanding  and  other  "dusty" 
processes  would  require  controls  to 
lower  wood  dust  exposure.  The  large 
number  ofestablishmenta  that  must 
engineer  ventilation  systems  for  wood 
dust  control  account  for  the  substantial 
proportion  of  compliance  costs  to  be 
incurred  by  small  establishments  in  this 
sector. 

OSHA's  estimates  in  the  preliminary 
analysis  were  based  on  a  standard  of  5 
mg/m*  for  softwood  and  1  mg/m*  for 
hardwood,  using  survey  responses  for 
particulates  not  otherwise  regulated  as  a 
surrogate  for  wood  dust 

In  determining  the  total  cost  of 
compliance  for  wood  dust  at  the  final 
PEL  of  5  mg/m*  (2.5  mg/m*  for  Western 
red  cedar),  OSHA  carefully  considered 
data  presented  in  to  the  record  by 
National  Economic  Research  Associates 
(NERA).  Clayton  Environmental 
Consultants,  the  Workers'  Institute  for 
Safety  and  Health  (WISH),  the  Holliday 
report,  and  numerous  other  government, 
union,  and  industry  respondents  [Exs.  3- 
748.  8-127.  8-196.  Tr.  8/l8/8a  p.  13-5. 
etc.).  Researchers  from  Clayton 
Environmental  Consultants  and  NERA. 
on  behalf  of  the  Inter-lndustry  Wood 
Dust  Coordinating  Committee, 
performed  a  study  on  the  impacts  of  the 


proposed  air  contaminanU  rule  on  SICs 
24  and  25  (Exs.  3-748.  6-127).  NERA 
concluded  that  it  would  cost  firms  in 
SICs  24  and  25  $266  million  annually  for 
a  5  mg/m*  standard  for  all  woods.  Under 
a  1  mg/m*  standard  for  all  wood  dust 
NERA  estimated  that  costs  would 
exceed  $U  billion  annually  and  under 
the  proposed  standard  of  5  mg/m*  for 
softwood  and  1  mg/m*  for  hardwood, 
annual  compliance  costa  would  be 
approximately  $1.5  billion.  NERA's 
estimate  of  $1.5  bilUon  was  more  than 
four  times  hi^ier  than  OSHA's  August 
Ist  estimate  of  $341  million  annually  for 
a  5  mg/m*  softwood  standard.  1  mg/m* 
hardwood  standard  (Ex.  38a).  Mark 
Berkman.  repsesenting  NERA.  testified 
that  the  cost  discrepancies  between  the 
OSHA  study  and  their  estimates  were 
due  to  the  differences  in  unit  costa  and 
in  the  number  of  work  statioiu  out  of 
compliance  in  SICs  24  and  25  (Tr.  6-12- 
88.  p.  107.  111). 

OSHA  determined  that  annual  unit 
costa  of  compliance  per  work  station  of 
$1,900  for  cutting/sawing/planing.  $2,200 
for  sanding/polishing  and  grinding,  and 
$2,200  for  drUling/boring  are  the  best 
estimates  currently  available  to  comply 
with  the  final  standard  These  unit  costs 
are  not  significantly  different  from  the 
unit  costa  presented  in  the  Clayton 
study.  (The  unit  cost  presented  by 
NERA  in  one  case  does  not  accurately 
reflect  the  findings  of  Clayton 
Environmental  Consultants.  Apparently 
the  cost  applied  to  the  "belt  sender"  in 
the  NERA  study  was  derived  for 
"sender,  belt  (widebelt)"  in  the  Clayton 
study.  However,  the  cost  developed  for 
"sander.  edge"  would  have  been  more 
appropriate.  "Edge  sander"  was  never 
identified  in  the  NERA  survey.  The  cost 
for  the  widebelt  sander  is  $50,800.  while 
that  for  the  edge  sander  is  $12.90a  The 
capital  cost  for  control  on  a  belt  sander 
developed  for  OSHA  was  $8,000.) 

In  analyzing  NERA's  methodology, 
there  were  significant  differences 
between  OSHA's  estimates  of  costs  and 
work  stations  when  compared  to 
NERA's.  NERA's  methodolog>-  begins  by 
survej'ing  "industry  experts"  (via  the 
Inter-Industry  Wood  Dust  Coordinating 
Committee)  to  derive  the  number  of 
machines  in  typical  small  and  large 
establishments.  In  a  number  of 
industries,  these  experts  estimated  that 
there  would  be  many  more  machines 
than  total  employees.  For  example  in 
SIC  2426,  NERA's  survey  respondents 
estimated  that  there  would  be  32 
machines  in  a  "typical"  small  plant 
(fewer  than  20  total  employees).  NERA's 
next  step  was  to  multiply  the  number  of 
machines  in  a  typical  plant  by  the 
percentage  of  n  dchines  out  of 
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Tha  caat  aaBoiala  aaad  for  Ikaaa  M 
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d.*la  by  Oaylon  or  aadaialaa  af 

maditeaa  aaad  in  a  typical  plant  for 
theae  apwdAc  foardlfH  SKIa.  06HA 
concaldaa  tbal  aack  anlianolattoa  ia 
baaadoni 

tiMinsi 

widaapraad  aaa  of  i 
awplalna  why  tolal ' 
bean  awataatlaMtad  by  NBRA. 

Addttlanally.  08HA  oondndaa  dtal 
NERA'a  aarvay  aattaMlaa  of  toUl 
machlnaa  ia  k^  and  tharaiora  tka 
number  of  madilnaa  out  of  ooaiplianoa 
ia  oairaaliawlad,  IndadiiV  duae  foar- 
digil  SICa  wliwa  ■aiiu^lua  ara  aaad 
(and  tbarafara  total  aaHaiatid  iwibiraf 
macMnaa  ia  iwpliidt.  NERA  aaai 
total  of  appfOxiaMlaly  I 
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•tattana)  aa  datlaod  In 
lelepkana  aarvoy.  ia  a  i 
aatlmata.  OSHA'i  mm 
indicala  that  iImio  ara  hr  lowor  wofk 
atatiana  dMn  workera  bi  SICa  24  and  2S. 
One  caaaa  for  Ikia  dlllarmca  ia  tke 
anoaal  oi  aMfi  wotk  parfomaa.  iBita 
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two  or  Baao  worfcata  in  a  aingia  day. 
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•tkte 
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that  Ha  aattanata  of  total  work  atatfcma  ia 
an  aecarato  aaaaasaiant  for  flnna  in  SICa 
24  and  29. 

Nokt  It  waa  necaaaaiy  for  OSHA  to 
doriva  Ike  parcantafa  of  wood-duat- 
tenaratiaa  proceaaaa  (aanding/ 
poKahiat^plndlns.  aitting/aawing 
planing,  and  drflliag/boriag)  out  of 
oompUance  with  the  final  ataodaid  in 
SICa  24. 2V  and  2iL  OSHA  combkiad  iU 
monltorkit  data  from  aite  viaita  wftb 
Oaytoo'a  aaaiplwa  to  aatlaiato  thai  16 
percent  of  Ike  wood  duel  aanerafing 
work  atottoaa  (tndadTng  ikoaa  involving 
Weatain  red  coder)  would  be  out  of 
ooaipKanca  with  the  floal  stondard.  Tbia 
petoentaaa  aeema  to  be  aaaeonably  doae 
to  tke  U.*  pofoant  inafa  for  S  ois/iB* 
froa  tka  OSHA  Haailb  Baaponaa  Team 
Survey  rahrancad  by  Scott  Sduieider  of 
tke  Worfcara'  iMtitate  for  Safety  Health 
(WISH)  (T^.  k/U/M.  P-  13-«i. 
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eatabHakad  far  Waalero  red  cedar. 
OSHA  paafooMd  a  aaparate  aaalyala  on 


OSHA  beHevea  tkat  dtoro  are 
approxiaataly  2M  liaa  kwwdved  to  tka 
prodactton  of  akakaa  and  Mangiaa  wMk 
Weetam  pad  oadar  to  SIC  242t  lOS. 
DepartoMnt  of  Caantotea.  Office  of  dto 
Cenaua).  Sladiao  an  Weateni  Rad  Cedar 
aatlana  |Ex  •2Di  Captain  lantoa ). 
Edwarda.  ^.)  todlcato  dkat 
approjilBBataly  to  parcani  of  dieae  finna 
r  to  Waakk^toa  Stoto.  wkera  tke 
apoanra  baM  ia  carrendy 
2.S  Bif/Bi*  Dato  praaaatod  kqr  Stopban 
Cant  of  Ike  Waakk«lon  DapwtBMnt  of 
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I  to  Waatam  lod  cadar."  (IV. 
7/2>/aa  p.  2-lt^.  Ikiwaiai.  atodfea 
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127i1I  OSHA  aaauuiad  that  oonipHanee 
wHb  the  wood  dnat  atandaid  relative  to 
Weatem  red  oedar  to  the  akakea  and 
ahinglea  indoatry  would  not  be 
aigntfkaatly  diffeieni  from  oompHanoe 
with  the  overall  wood  dual  ataadanL 
OSHA  conchided  (bat  15  percent  of  the 
work  atationa  would  be  out  of 
oompHence  with -the  final  atandard  in 
tha  akakea  and  ahinglea  induatry. 

To  derive  tke  coot  for  wood  duet  to 
SIC  24.  OSHA  aattokotad  that  142J00O  of 
the  215J0M  total  work  atotiona  are 
wood-rkiat  gMaraHng.  and  dmt  \JSM 
involve  Weetom  rod  cedar.  SbUeen 
percent,  or  23j000i  of  Ike  •> 
generettog  warii  atottona  ^ 
Itol 


( 

thna  accaaatod  far  I4B  tolHton  of  ito  IBS 

million  in  SIC 24.  Fori 


affectod.  08HA 
oadnatoofttJ?.] 

atandard  to  aa 


that  NERA'a 
fara5B«/m* 


to  wood  totot.  oontroia  for 


expoauiooto 


coating  prooesasa  aio  eattwated  to  reatnt 
in  complienoe  eeata  to  SIC  24.  Overall, 
about  60  peroant  of  ai  aatabHahaienta  to 
SIC  24  are  catlBMtod  to  tnrar 
oompltence  coata.  OBHA  tkaa  oonchided 
that  the  anooal  operaBag  and 
annualbad  capital  coat  to  comply  wftb 
all  atandarda  would  be  t8>4l  mlltton  in 
SIC  24. 

Fiimitun  omdFbtturm  (SIC  25^ 
Annual  ooato  of  ronipliance  to  the 
furniture  and  fixturaa  iadaatiy  ara 
eaUraatad  to  total  ta  J  adtton.  Coata  to 
control  wood  daat  aapaaaiaa  at  5  a^m* 
waod  (2^  a^m*  far  Weetom  red  codar) 
during  aanding.  catting.  drUUot,  and 
other  daaty  piBiaiMi  ara  die  maior 
ooayonanto  of  cetopliBaca  coata  to  tkto 
■ector.  Patabliakmtnto  woald  alao  tocur 
coata  for  control  of  axpoaurea  to 
cooUnga  and  aotventa.  Tke  aorvey 
indicated  dat  die  fomMara  aactora 
which  todade  awtal  worktog  fSiCa  2S14. 
251Sk  2522. 2M2. 2fl«l  and  296t)  woald 
alaa  raqaiaa  naatraia  lor  weklkig  fanes 
and  varioue  aalal  partlcalatea  raaaiting 
from  gi  todk^  and  otker  proceaaaa. 
OSHA  bakavaa  that  kical  exkaast 
ventltodon  ariM  ladaoe  aapoaaes  to 
penntoawto 
opatatloaa. 


OSHA  agato  believea  that  NERA 
overeatimated  the  coata  and  the  number 
of  work  atotioaa  uaed  to  ita  coat 
e»timatioaa  for  SIC  25.  An  explanation 
of  coet  diOarenoea  ia  provided  to  SIC  24. 
OSHA  cakulated  88.000  total  work 
stations  (574X)0  at  wood-duat-«enerating 
work  statioaa)  to  the  furniture  induatry. 
baaed  on  responses  provided  by  the 
telephone  survey.  NERA's  estimate  of 
woik  statioaa.  which  relied  heavily  on 
surrogates,  resulted  in  a  significant 
overestimate  of  the  number  of  total 
work  stations  and  work  stations  out  of 
compliance  «nth  the  OSHA  atandard. 
This  overeatimation  of  the  total  number 
of  work  stations  distorted  NERA's  cost 
estimates  for  SIC  25  {tl28i)  million  for  a 
Scng/m*  standard). 

To  derive  the  coat  to  control  wood 
dust  exposures  to  SIC  25.  OSHA 
estimated  from  the  1968  telephone 
survey  that  57.000  of  the  80.000  total 
work  stations  would  be  wood-dust- 
generating.  Sixteen  percent,  or  9.000.  ci 
the  wood-duat-generating  wotk  atotions 
were  expected  to  exceed  the  final 
standard  Wood  dust  thus  accounted  for 
$19  milhon  of  the  compliance  cost  to  SIC 
25.  OSHA  bdicves  that  iU  total  coat 
estimate  of  $21.1  million  ia  an  accurate 
estimate  of  the  actual  cost  of 
compliance  for  this  sector. 

Paper  and  Allied  Products  (SIC  26). 
Annual  costs  to  die  paper  and  allied 
products  industry  are  eatimated  to  be 
$31.0  million,  kluch  of  the  eatimated 
costs  to  SIC  28  will  be  associated  with 
the  coat  of  controla  to  large  pulp  mills 
and  aaaodated  operationa.  Pulp  mills 
are  operated  aeparately  (thoae  listed  in 
SIC  2611)  or  aa  part  of  paper  or 
paperboard  mills  (SIC  2621  and  SIC  2B31 
respectively).  Some  of  the  cost  of 
compliance  to  theae  (^>erations  would 
result  from  ooatroUing  the  large 
quantities  of  chemicals  used  to  breaking 
do«vn  the  pulp  to  form  cellulose  and  the 
reactions  that  occur  to  the  digesting 
process.  The  digesting  and  bleacking 
operations  require  ventilation  or 
enclosure. 

A  portion  of  the  costs  associated  with 
SIC  26  relate  to  controlling  exposures  to 
wood  dust  levels  at  5  mg/m*  for  wood 
dust  (2.5  aog/m'  for  Western  red  cedar). 
Dato  presented  on  wood  dust  exposures 
by  Clayton  were  derived  from  only  2 
site  visiU  to  SIC  2&  NERA  presented  no 
cost  estimates  for  this  industry.  Thus 
OSHA  retained  its  estimate  that  sixteen 
percent  of  all  wood-dust-genera4ing 
woric  stotions  would  be  out  of 
compliance  with  the  final  standard  to 
SIC  26.  Data  from  the  1988  sample 
survey  indicated  that  the  totol  cost  for 
this  SIC  would  amount  to  an  annual 
operating  and  aimualized  capital  oost  of 


compliance  of  approximately  $31i> 
million. 

Printing  and  Allied  Industries  (SIC 
27).  Compliance  costs  to  the  printing 
todustry  sector  (an  estimated  $33.8 
billion)  would  result  from  ventilation 
requirements  to  control  exposures  to 
cleaning  solvents  and  ink  spray 
generated  withto  the  prmting  process.  A 
very  large  number  of  small 
establishments  are  tovolved  to  prtoting 
and  over  3.100  of  them  would  be 
affected  by  the  reviaed  standards.  The 
survey  m^**^**^  diat  a  large  number  of 
small  estabhshments  cunently  lack 
expoaure  controla  and  proviston  of  these 
controls  accounts  for  the  high  control 
costs  to  this  sector.  However,  OKIA's 
field  visito  to  this  sector  (Ex.  8-11] 
indicated  that  the  unit  costs  toitially 
estimated  for  printing  processes  were 
somewhat  hi^  The  final  cost  estimate 
was  adjusted  to  reflect  the  information 
collected  during  the  field  site  visits. 

Chemicals  and  Allied  Products  (SIC 
28).  Annual  compliance  costs  to  SIC  28 
are  estimated  to  total  $35.5  million.  Over 
35  percent  of  die  costs  to  SIC  28  are 
estimated  to  occur  to  Paints  and  Allied 
Products  Manufacturing  (SIC  2851).  The 
survey  indicated  that  a  large  proportion 
of  plants  will  require  additional  controls 
for  a  number  of  processes  found  to  patot 
and  pamt  products  manufacturing. 
There  are  many  chemicals  in  this 
todustry  segment  which  present 
exposure  problems  to  a  variety  of  both 
wet  and  dry  processes,  toduding 
reaction,  separation,  crushing,  mixing, 
drying  and  bagging. 

Accordtog  to  U.S.  Borax,  the  average 
annual  operating  costs  for 
environmental  controb  at  Borax  to  SIC 
2819,  todustrtol  toorganic  Chemicals 
(NEC),  is  considerably  higher  than 
OSHA  had  predicted  for  a  large  plant 
As  an  example.  OSHA  estimated 
operating  costs  of  $iaOO0  per  year  for 
large  plants  to  SIC  2a  U.S.  Borax 
estimated  an  average  operating  cost  of 
$37,600  per  year.  (Tr.  8/9/8a  9-113.)  It  is 
not  dear  from  the  testimony  or  fixmi 
submissions  to  the  docket  (Ex.  3-744) 
which  of  the  costo  listed  by  Borax  are 
assodated  with  the  mining  aiwi  initial 
processing  of  the  ore.  These  processes 
fall  under  the  jurisdictioo  of  the  Mine 
Safety  and  Health  Adminiatration. 
OSHA  believes  a  significant  portion  of 
these  cosU  estioiated  1^  Borax  are 
associated  with  the  raining  operation 
rather  than  downstream  activities.  After 
reviewing  the  mlemaking  record.  OSHA 
increased  the  TWA  for  all  borates  to  10 
mg/m'  and  a<4usted  plant  costs 
dosvnward  to  reflect  the  change. 

Industry  group  SIC  282.  Mastics 
Materials.  Synthetic  Resins  and 


Synthetic  Rubber  accounts  for  about  22 
percent  of  compliance  costs  to  this 
sector.  Compliance  costs  are  related  to 
ventilatton  and  other  requirements  to 
control  exposures  to  carbon  disulfide^ 
acetone  and  other  emissions  to  the 
manufacture  of  rayon,  cellulose  acetate 
fibers  and  other  plastics  materiab  and 
synthetic  rubber.  The  Vtoyl  Institote 
contended  that  a  number  of  the 
processes  found  in  member  companies 
would  have  to  be  modified  at  an 
estimated  capital  expense  of  $10-25 
million.  The  additional  annual  expense 
to  matotain  the  required  level  of 
comptianoe  was  estimated  by  the 
Institute  to  be  $4-5  million.  The 
todustry-wide  estimated  initial  capital 
expense  was  estimated  to  be  $160-400 
million  and  annual  expenses  $60-40 
million  (Ex.  3-624].  The  cost  estimates 
submitted  by  the  Vmyl  Institote 
mcluded  taiik  farm  vent  controls  which 
OSHA.  as  explatoed  to  Chapter  F 
(Technological  Feasibility),  coodudes 
would  not  be  necessary,  llie  rematoing 
areas  identified  by  the  Institute  are 
loading/ unloading  operations  and 
process  sewer  systems.  While  the  costo 
are  not  presented  to  a  disaggregated 
form.  OSHA  believes  that  the  costo  to 
bring  these  two  areas  toto  compliance 
would  be  only  a  fraction  of  die 
tostitote's  total  cost  estimate  and 
OSHA's  estimated  costs  are  more 
accurate.  OSHA  also  notes  that  the  final 
limits  for  several  chemicals  of  toterest  to 
the  Vinyl  Institote  (acetone,  carbon 
disulfide)  are  less  stringent  than  thoae 
proposed,  which  should  mitigate  cost 
problems  for  affected  firms. 

to  SIC  2823.  Cellulosic  Manmade 
Fibers,  die  toter-lndustry  Committee  on 
Carbon  Disulfide  asserts  that  "the  cost 
of  making  even  small  improvements 
below  the  20  ppm  limit  is  significant— 
$16.6  million. "  These  costs  wodd  be  for 
preventing  the  escape  of  carbon 
disulfide  toto  the  work  area  (process 
endosores)  and  for  increased 
ventilation  (Ex.  3-747,  p.  82).  As 
explatoed  to  the  discussion  of 
technological  feasibility,  OSHA  believes 
that  the  evidence  todicates  the  problem 
to  be  much  less  severe  than  is  suggested 
above,  and  that  most  exposures  are  of 
short  duration.  The  industry  can  comply 
with  the  final  carbon  disulfide  standard 
of  4  ppm  by  using  respirators  to  a 
limited  number  of  designated  processes 
(see  Chapter  F,  Technological 
Feasibility)  and  adjusting  work 
practices  to  control  exposures.  Costo  for 
this  subsector  are  reflected  to  the  total 
estimate  for  SIC  28.  Also  to  SIC  2823.  the 
manufacturers  of  cellulose  acetate  daim 
that  compliance  with  the  acetone 
standard  is  not  economically  feasible  at 


PMkral  R«ilitw  /  Vol.  54.  No.  12  /  TTiumUy.  January  Ifl.  1969  /  Rulet  and  RegulaMom 


Um  thiM  axisting  fadlitiet.  Tennessee 
Eastman  estimated  that  costs  of 
compliance  with  the  proposed  standard 
of  Z50  ppm  for  acetone  to  be  tlU 
milUon  annually  in  ito  facility  [Ex. 
S-745).  Mr.  Vernon  G.  Knight  of  Hoechst 
Celanese,  estimated  that  the  costs  of 
compliance  for  its  two  fadlities  would 
total  i«a2  mUlion  in  capiul  costs  (Ex. 
9-74S].  OSHA  does  not  believe  that 
coats  of  this  magnitude  will  be  incurred. 
OSHA  has  reviMd  its  original  proposal 
of  280  ppm  for  acetone.  OSHA  believes 
that  a  750  ppm  TWA  and  1000  ppm 
STEL  is  economically  and 
technologically  feasible,  and  the  costs 
for  this  sector  have  been  reduced  to 
reflect  this  change. 

For  SIC  2002.  Explosives,  the  Institute 
of  Makers  of  Explosives  mentions  "s 
study  conducted  in  one  nitroglycerin/ 
ethylene  glycol  dinitrate  (NC/EGDN) 
manufacturing  facility  in  which  the 
concept  of  reducing  workplace 
concentrations  to  a  0.01  ppm  (0.1 
mg/m*)  level  was  examined."  This 
study  indicated  that  the  costs  of 
engineering  controls  at  this  facility 
would  exceed  $4  million  (1979  dollars)  in 
capital  costs  to  achieve  the  proposed 
standard  for  NC/EGDN  (Ex.  3-749. 
190).  OSHA  believes  that  the  principal 
cost  for  SIC  2892  would  be  for  air  line 
respirators  snd  this  cost  is  included  in 
the  total  cost  estimated  for  SIC  28. 

Pvtroteum  Refining  and  Related 
Products  (SIC  29).  Although  only  13 
percent  of  all  facilities  in  SIC  29  are 
expected  to  be  affected,  nearly  25 
percent  of  the  large  refineries  will  incur 
costs.  Of  those  firms  with  more  than  100 
employees,  almost  50  percent  incurred 
some  cost.  Approximately  90  percent  of 
the  923.7  million  annual  costs  in  SIC  29 
are  expected  to  be  incurred  by  facilities 
in  SIC  2911.  Petroleum  Refining.  Most  of 
these  costs  will  be  related  to  water 
treatment  processes  and  sampling/ 
quality  control  tasks  because  of  a  lack 
of  controls  in  place  in  these  two  areas. 
In  general,  however,  this  industry  has 
extensive  control  technology  in  place  for 
the  primary  processing  equipment. 
Closed  processes  with  few  exposed 
workers  are  predominant  due  to  the 
requirements  of  process  operation  at 
elevated  temperatiires  and  pressures. 

Costs  in  SIC  2961,  Paving  and  Roofing 
Materials,  arise  mainly  from  smaller 
blending  and  formulating  operations 
which  usually  involve  few  employees. 
Packaging  and  loading/ofnoading 
processes  sccount  for  the  maiority  of 
costs  in  SIC  299,  Miscellaneous  Products 
of  Petroleum  snd  Coal.  The  remainder  of 
costs  in  SIC  290  are  sttribulable  to  the 
blending  and  formulating  of  lubricating 
oils  snd  greases. 


Rubber  and  MitceUaneouB  Plastica 
Products  (SIC  30).  Annual  costs  of 
compliance  in  this  industry  sector  are 
estimated  to  total  about  tlll.l  million. 
Controls  were  required  for  processes 
such  as  molding  and  vulcanizing. 
Worker  exposure  to  chemical  vapors 
require  the  addition  of  local  ventilation 
to  many  processes.  The  miscellaneous 
plastic  products  industry  (SIC  3079) 
accounts  for  over  20  percent  of  the 
annual  costs  in  this  sector.  The  costs  in 
SIC  3079  result  from  the  high  proportion 
of  small  plants  in  this  sector  which  will 
incur  costs  of  compliance.  Controls  are 
required  in  SIC  3079  for  many  crushing 
and  grinding  operationa  used  to  prepare 
plastic  material  for  hot  processes. 

The  Styrene  Information  and 
Research  Council  (SIRC)  presented 
estimates  of  the  costs  SIRC  believes  will 
be  required  to  control  styrene  exposures 
to  a  li/VA  of  50  ppm  in  selected 
segments  of  the  miscellaneous  plastics 
industry  (Exs.     3-742.  34A.  Tr.  8/3/88. 
pp.  117-130).  These  costs  estimates  were 
developed  for  SIRC  by  Arthur  D.  Little. 
Inc.  (ADL)  and  represent  a  partial 
update  of  a  large  study  done  by  ADL  in 
1960  on  the  costs  and  technical 
feasibility  of  styrene  control.  This 
updated  study  estimated  costs  for  the 
tub/shower,  lavatory,  hot  tub/spa,  and 
resin-applied-al-press  segments.  All  of 
these  segments  are  classiHed  in  SIC  306. 
Miscellaneous  Plastic  Manufacturing. 
ADL  estimated  that  total  capital  costs 
for  these  segments  to  comply  with  an  8- 
hour  TWA  of  50  ppm  for  styrene  would 
be  91.100  billion  and  that  operating  costs 
would  be  9204.0  million  per  year  [Ex. 
34A.  Table  2).  Using  OSHA's  interest 
rate  and  life-of-equipment  assumptions, 
the  annualized  costs  for  this  sector, 
using  these  capital  and  operating  costs, 
would  be  9306  million  per  year,  a  value 
in  excess  of  the  PRIA's  total  estimated 
costs  of  975  million  per  year  for  all  of 
SIC  3a  ADL  estimated  that  19.230 
employees  in  these  segments  are 
exposed  to  styrene  at  levels  above  SO 
ppm:  according  to  ADL.  there  are  a  total 
of  48,886  employees  in  these  segments  at 
1550  planU  (Ex.  34A,  Table  1). 

OSHA  finds  several  difficulties  writh 
the  ADL  study.  First,  ADL  used  the 
exposure  data  from  its  1960  study  for 
SIRC  as  the  basis  for  estimating  what 
controls  (and  therefore  costs)  would  be 
involved  in  achieving  compliance:  these 
exposure  data  showed  considerably 
higher  exposure  levels  (with  one 
exception)  than  more  recent  data,  e.g.. 
the  Cal/OSHA  study  of  styrene 
exposures  In  this  industry.  ADL  did  use 
the  Cal/OSHA  data  in  one  case  (for  the 
tub/shower  segment),  the  only  instance 
in  which  the  Cal/OSHA  exposure  data 


were  actually  higher  than  the  1960  ADL 
data.  Thus,  ADL  relied  on  the  highest 
exposure  data  as  a  cost  baseline,  even 
when  more  recent  data  were  available, 
and  only  used  recent  data  when  they 
were  higher  than  the  outdated  data.  This 
factor  would  contribute  significantly  to 
an  overestimate  of  costs,  especially 
since  representatives  of  SIRC  reported 
at  the  hearing  that  conditions  in  the 
industry  have  improved  considerably  in 
the  last  10  years  [Tr.  8/4/88,  p.  S-04]. 

Second,  compared  with  other  sources 
(SIRCs  prehearing  submittal  the  Cal/ 
OSHA  study),  ADL  estimates  that  many 
more  workers  are  overexposed  to 
styrene  in  these  reinforceid  plastics 
industry  segments.  For  example,  ADL 
[Table  la  Ex.  34A]  estimates  that  20 
percent  of  the  workforce  in  the 
reinforced  plastics  segments  of  concern 
is  overexposed  to  styrene,  while  the 
Cal/OSHA  stydy  [Ex.  3-742,  Attach.  2. 
p.  30]  reports  that  only  22  percent  of  the 
gel  coat/lamination  workers  (who 
constitute  approximately  30  percent  of 
this  work  force)  are  overexposed.  Thus, 
ADL  used  an  inflated  estimate  of  the 
number  of  overexposed  workers  in  these 
segments;  this  factor  also  contributes 
substantially  to  an  overestimation  of 
costs. 

Third,  ADL  seriously  underestimates 
the  existing  level  of  baseline  control  in  ~ 
these  segments.  For  example,  ADL 
assumes  that  facilities  have  no  controls 
in  place.  However,  as  the  Cal/OSHA 
study,  SIRC  testimony,  and  OSHA's  site 
visits  show,  this  is  not  the  case.  At  the 
time  of  AOL's  1980  study,  spray  booths 
may  have  been  nonexistent  in  these 
facilities,  but  that  is  clearly  not  the  case 
today. 

Fourth,  ADL  underestimates  the 
effectiveness  of  the  methods  available 
to  control  exposure.  For  example,  the 
Cal/OSHA  study  found  that  many 
fadlities  with  only  minimal  levels  of 
control  were  routinely  achieving  the  50- 
ppm  limit  and  that  others  that  were 
exceeding  SO  ppm  could  achieve 
compliance  by  adopting  minor 
engineering  improvements, 
implementing  better/maintenance 
procedures,  and  instituting  improved 
work  practices  (Ex.  3-742,  Attach.  2,  pp. 
20, 29-33].  Dr.  Daniel  Boyd,  speaking  for 
SIRC  testified  to  the  effectiveness  of 
improved  work  practices  (training 
workers  to  leave  the  spray  booth  when 
not  involved  in  sprayup/layup 
operations,  to  position  themselves 
properly  during  spray  operations,  etc.). 
Based  on  his  experience.  Dr.  Boyd 
estimated  that  work  practices  alone 
could  reduce  employees'  8-hour 
exposures  to  styrene  by  50  percent  |Tr. 
8/2/88,  p.  5-106). 
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Fifth,  ADL  ignored  control  approaches 
based  on  substitution,  preferring  instead 
to  estimate  that  mafor  revamping  of 
ventilation  systems  and  installation  of 
local  exhaust  ventilation  would  be 
necessary  in  all  facilities.  OSHA  is 
aware  that  other  materials  caiuiot  be 
substituted  for  styrene  'n  all 
applications;  however  a  costing 
methodology  that  relies  exclusively  on 
engineering  controls  ignores  the 
movement  in  this  sector  away  from 
styrene  and  high-emitting  resins.  A 
series  of  methodological  problems, 
which  compound  each  other,  seriously 
undermines  the  usefulness  of  the  ADL 
study.  The  Agency  believes  it  more 
appropriate  to  rely  on  OSHA's 
industrywide  survey  as  a  source  of  data 
and  to  use  the  cost  algorithm  as  a 
method  of  evaluating  costs  in  these 
sectors.  OSHA  therefore  condudes  that 
the  costs  reported  in  the  PRIA  for  SIC  30 
are  representative  and  reliable 
estimates. 

The  limit  of  4  ppm  for  carbon  disulTide 
may  not  be  achievable  with  engineering 
controls  in  some  operations  performed 
during  the  manufacture  of  cellulosic 
food  casings  (SIC  306).  These  operations 
include  unloading  xanthate  from  the 
baratte,  aligning  of  casing  strands  in  the 
extrusion  cabinet,  and  puncturing 
casings  at  the  extrusion  nozzle.  Air- 
supplied  hoods  are  currently  used  by 
workers  performing  these  operations, 
and  OSHA  Hnds  that  respirators  are 
likely  to  continue  to  be  needed  in  these 
three  processes,  which  require  the 
opening  of  process  machinery.  Because 
employers  will  be  permitted  to  use 
respirators  to  achieve  compliance  during 
these  three  operations,  OSHA  condudes 
that  the  cost  estimates  presented  in  die 
PRIA  for  SIC  30  accurately  relied  costs 
for  this  industry. 

Leather  and  Leather  Products  (SIC 
31).  One  of  the  lowest  costs  of 
compliance  in  the  manufacturing  sedors 
is  expected  to  occur  in  SIC  31.  Leather 
and  Leather  Products  ($2.4  million).  In 
the  leather  and  leather  products 
industry  sector,  most  of  the  a^'ected 
establishments  produce  manufactured 
leather  goods.  The  costs  in  this  SIC  are 
predominantly  derived  from  gluing 
operations. 

Stone,  Clay,  Glass  and  Concrete 
Product  Manufacturing  (SIC  32).  The 
stone,  clay,  glass  and  concrete  produd 
industry  is  estimated  to  incur 
compliance  costs  of  about  $22.5  million. 
A  major  part  of  the  annual  costs  in  this 
industry  segment  may  occur  in  the 
concrete,  gypsum  and  plaster  products 
(SIC  327)  industries.  According  to  the 
survey,  controls  in  this  sector  are 
pnmarily  expected  to  control  silica 


generated  during  large  scale  crushing, 
grinding  and  sizing  operations. 

Primary  Metal  Manufacturing  (SIC 
33).  The  annual  costs  of  compliance  in 
primary  metal  manufacturing  are 
estimated  to  total  $71.0  million.  The 
costs  of  compliance  for  this  sector  are 
heavily  weighted  by  the  cost  of  controls 
required  in  large  estabUshments  in  this 
segment.  Blast  furnace  establishments 
and  primary  foundries  have  large 
numbers  of  hot  processes  which  require 
controls.  Control  of  emissions  from 
these  hot  metal  processes  to  the 
proposed  levels  will  require  large 
increases  in  the  volimie  of  air  being 
moved  through  the  ventilation  systems. 
Additional  costs  will  be  incurred  to 
increase  capacities  of  scrubbers  and 
baghouses  to  remove  the  contaminants 
troia  the  air. 

The  $71.0  million  estimate  includes 
engineering  controls  for  processes 
where  none  are  currently  in  use,  as  well 
as  additional  control  of  some  already 
controlled  proecesses.  The  controls  for 
which  costs  have  been  estimated  are 
sufficient  for  essentially  all  of  the 
facilities  in  this  sector.  However,  this 
estimate  may  somewhat  underestimate 
the  compliance  costs  because  it  does  not 
take  into  account  the  additional  costs  at 
a  small  number  of  very  large  facilities 
where  these  engineering  controls  may 
not  be  sufficient  This  situation  arises  in 
SIC  3312  at  the  blast  furnaces  and  basic 
oxygen  furnaces  (BOFs)  in  the  few 
(about  15)  remaining  integrated  steel 
mills,  which  operate  on  a  substantially 
larger  scale  than  the  other  facilities  in 
this  sector.  It  is  the  scale  of  these 
approximately  15  operations  (which 
account  for  about  80  f>ercent  of  domestic 
steel  production)  which  requires  more 
extensive  controls  than  other  facilities 
in  this  sector. 

Because  engineering  controb  alone 
are  likely  to  be  insuffident  to 
consistently  control  exposures  to  the 
proposed  I^Ls  around  the  blast 
furnaces  and  BOFs  at  the  integrated 
mills,  OSHA  anticipates  that  respirators 
will  be  needed  in  addition  to  the 
engineering  controls.  Engineering 
controls  could  possibly  be  installed  to 
fully  meet  the  proposed  exposure  levels, 
but  the  cost  would  likely  be  prohibitive, 
about  $10  million  per  facility.  The 
estimated  cost  of  $71.0  million  for  this 
sector  takes  into  account  engineering 
controls  such  as  improved  air 
purification  in  control  rooms  and 
purified  air  showers  at  some  work 
stations.  These  improvements  would 
help  to  control  exposures,  but  might  not 
always  be  sufficient  to  meet  the  new 
standards.  Thus.  OSHA  has  also 
induded  an  annual  cost  of  $7.41  million 


for  respirators  at  the  integrated  mills 
(induded  in  the  $71  million  total 
estimate). 

Fabricated  Metal  Products 
Manufacturing  (SIC  34).  Plating  and 
coating  establishments  (SIC  347)  and 
miscellaneous  fabricated  products  (SIC 
349)  would  account  for  a  major  portion 
of  the  $39.4  million  aimual  costs  in  SIC 
34.  Worker  exposures  in  this  industry 
sector  result  from  chemicals  used  in 
plating  processes,  solvents  and  coatings, 
metals  and  dusts.  The  survey  indicated 
that  ventilation  systems  are  not  now 
present  at  many  of  the  processes  with 
chemical  exposure. 

Machinery  Except  Electrical  (SIC  35) 
and  Electrical  Machinery  (SIC  36).  The 
machinery  manufacturing  sectors 
together  are  estimated  to  incur  total 
annual  compliance  costs  of  $85.9  millioiL 
Machinery  except  electrical  accounts  for 
$45.2  million  of  this  total.  The  electrical 
machinery  sector  is  estimated  to  require 
$20.7  million  in  aimual  compliance  costs. 
Controls  in  these  sectors  would  be 
required  for  exposures  to  metals, 
solvents  and  welding  fumes. 

Transportation  Equipment 
Manufacturing  (SIC  37).  Annual  costs  of 
compliance  for  SIC  37  are  estimated  at 
$49.8  million.  Costs  in  the  truck  and  car 
body  and  motor  vehicle  parts  sectors 
(SICs  3711,  3713.  3714)  would  account 
for  a  large  percentage  of  the  costs  in  SiC 
37.  Controls  may  be  needed  in  order  to 
control  exposures  to  heavy  metals, 
solvents,  welding  fumes  and  a  large 
variety  of  other  chemicals  at  large  scale 
hot  processes.  Additionally,  costs  in 
small  plants  in  this  sector  will  indude 
compliance  activities  to  control 
exposures  to  styrene  and  other 
chemicals  in  small  boat  construction,  as 
well  as  trailer  and  recreational  vefaide 
insulation. 

The  Styrene  Information  Research 
Council  (SIRC)  presented  the  results  of  a 
study  by  Arthur  D.  Little,  Ina  (ADL)  oi 
the  costs  of  meeting  a  SO-ppm.  O-taoor 
TWA  for  styrene  in  the  boat-building 
industry  [Exs.  3-742:  34A:  Tr.  8/3/88,  pp. 
5-117  to  5-130).  The  ADL  study 
conduded  that  capital  costs  for  boat 
builders  would  be  $714  J  million  and 
operating  costs  would  be  $132.1  million 
per  year  [Ex.  34A,  Table  2].  If  these 
costs  are  annualized  using  OSHA's 
interest  and  life-of-equipment 
assumptions,  annualized  costs  for  finns 
in  this  sedor  would  be  $249.2  million  per 
year.  OSiA's  PRIA  estimated  a  total 
annualized  cost  for  all  of  SIC  37  (wfaicfa 
indudes  many  other  segments  in 
addition  to  boat-building)  of  $47  million 
per  year  (53  FR  21736).  There  is  dius  a 
substantial  disagreement  between 
ADL's  chemical-  and  industry-spedfic 
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mtifiMta  and  OSHA's  esHmate  for  Iha 
entira  aaclor. 

OSHA  baliaves  that  AOL'a  eatlnuiies 
groasly  overeatimata  cotti  for 
controlling  atyrana  in  tha  boat-building 
aactor.  For  axampla.  ADL  aatimatea  that 
SO  parcenl  of  ail  worker*  in  this  sector 
ara  axpoaad  to  atyrena  levels  of  greater 
than  SO  ppm  aa  A-hour  TWA'a.  However. 
Daniel  Boyd  teatifying  for  SIRC 
eatimatad  that  not  mora  than  20  percent 
of  amployeaa  engaged  in  boat  building 
ara  directly  axpoaad  to  atyrene  in  tha 
gel-coat  and  lamination  proceaaes: 
according  to  Dr.  Boyd,  tha  remainder  of 
employeea  work  in  assembly  and 
ahipping  and  have  Uttle  direct  expoaura 
to  styiene  |Tr.  8/3/88.  p.  5-100|.  OSHA'a 
site  visits  to  boat-building  facilitiea  in 
this  sector  [Exa.  IMK  1388]  conflm 
that  no  mora  than  20  percent  of 
employeea  in  boat  building  facilitiea 
work  in  foba  having  direct  expoaura  to 
atyrena. 

ADL  alao  choae  to  uaa  1980  expoaura 
data  to  construct  an  expoaura  baaaline 
for  coata  in  thia  segment  OSHA  finda 
that  axtenaive  expoaura  and  control 
data  collected  in  tha  Cal/OSHA  atudy 
|Bx.  3-742.  Attach.  2)  superior  to  tha 
1980  ADL  data  becauaa  they  ara  more 
recant,  more  extenaive.  apeciflcally 
related  to  control  measure*  (both 
eiuineering  and  work  practice),  and 
reflect  good  industrial  hygiene  practice 
(ADL.  for  example,  calculalea  8-hour 
TWAa  on  tha  baais  of  1-  or  2-hour 
samplea,  while  Cal/OSHA  uses 
appropriate  sampling  lechniquea).  The 
Cal/OSHA  study  determined  that  the 
mean  8-hour  TWA  expoaura  for  gel-coat 
and  lamination  workers  (who  are  the 
most  heavily  atyrene-expoaed 
employeea)  were  generally  lower  than 
repiorted  by  ADL 

In  addition  to  ovareatimating  both 
expoaura  levela  and  the  number  of 
worker*  overaxpoaed.  the  ADL  study 
(Ex.  33-742.  AtUch.  9.  pp.  1-5)  assumes 
that  an  axtenaive  system  of  engineering 
controls  and  work  practioea  would  be 
reouired  to  achieve  expoaurea  of  SO  ppm 
or  laaa.  i.a.,  ADL  assumes  a  very  low  (or 
nooexiatent)  baaaline  level  of  oootroL 
However,  both  tha  Cal/OSHA  atudy  and 
OSHA's  site  visits  (Exs.  ISSA.  1388) 
show  that  moat  gel-coat  applicatioa  la 
being  dona  today  in  a  apray  booth  (Ex. 
3-742.  Attach.  2.  p.  20).  and  that  many 
gal-coat  oparatora  have  8-hour  TWA 
expoaurea  of  laaa  than  80  ppm. 

Further,  baaed  on  the  Agency's 
feasibility  aaaaaament  for  manual  layup 
and  sprayup  operations  within  SIC  37. 
OSHA  ia  permitting  respirators  to  be 
used  durlM  thaaa  oparationa  to  achieve 
tha  raviaad  lifldita  for  atyrena.  Iliua.  it  ia 
unlikely  that  employers  will  incur 
substantial  coats  to  implement 


engineering  controls  for  manual  layup 
and  sprayup  operations. 

Finally.  ADL  did  not  consider  the 
impact  of  substitution  of  lower-emitting 
styrene  resins  or  of  other,  less 
hasardoua  substances  in  lieu  of  styrene 
on  worker  expoaurea.  OSHA  therefore 
condudaa  that  the  costs  reflected  in  the 
PRIA  for  SIC  37.  which  are  based  on 
data  from  tha  survey  and  estimatea 
developed  by  tha  coat  of  algorithm,  are 
an  accurate  representation  of  costs  to 
firms  in  this  sector. 

Inttrummtta  Manufacturing  (SIC  38). 
.\nnual  control  costs  in  SIC  38  are 
estimated  to  total  S8.6  million. 
Expoaurea  in  this  sector  are  to  a  laige 
number  of  chemicals  uaad  within 
instnimenta  and  to  various  metals  and 
solvents. 

Miscellaneous  Manufacturing  (SIC 
39).  This  industry  accounts  for  a  wide 
range  of  products,  processes  and 
chemical  exposures.  About  half  of  the 
establishments  that  would  incur  tha 
$15.8  million  annual  coat  in  the  industry 
are  believed  to  be  included  in  SIC  3999. 
miscellaneous  manufacturing  not 
elaewhare  daaaified. 

Tha  Caaket  Manufacturers 
Association  of  America  (CMAA) 
commented  that  achievemant  of  the 
propoaed  hardwood  dust  limit  of  1  mg/ 
m*  would  impose  prohibitive  coats  on 
casket  manufacturars  (Ex.  8-78).  The 
CMAA  preaented  estimatea  of  the  costs 
it  antidpatea  as  a  result  of  the  proposed 
limit:  these  costs  were  derived  by 
estimating  par-machine  ventilation 
costs,  multiplying  thi*  estimate  by  tha 
number  of  machinaa  per  plant,  and  then 
multiplying  by  18  plants  (Ex.  8-78).  Tha 
CMAA  eatimatad  coats  from  a  sero  (no 
control)  baaaline  and  from  an 
incremental  baseline  (Ex.  8-78).  Because 
the  use  of  a  sero-coat  baseline  is  not 
appropriate  whan  eatimating  potential 
compliance  coata.  OSHA  haa  focuaed  on 
the  CMAA's  incremental  coats. 
According  to  tha  CMAA.  total  costs  for 
18  companiaa  to  achieve  a  1  mg/m*  limit 
for  hardwood  duet  would  be  $1.32 
million,  or  tTXOBO  per  plant. 

OSHA  balievea  that  tha  CMAA  has 
seriously  overeatimated  compliance 
costs.  First,  tha  final  rule  has  adopted  a 
5  mg/m*  limit  for  wood  dust  (the  2.5  mg/ 
m*  Weatero  red  cedar  dust  limit  doe* 
not  affect  casket  manufacturers  because 
they  do  not  uaa  this  wood).  Second,  the 
CMAA  eatimatea  assume  that  all 
machines  in  sll  facilities  will  need  local 
exhaust  ventilation,  when  in  fact  only  a 
few  machine*  would  need  to  be 
engineered  since  only  hand-  and 
machina-flnishing  operations  present  an 
expoaura  problem,  according  to  the 
CMAA  (Ex.  8-87).  Finally,  tha  recent 
exposure  data  collected  and  submitted 


by  the  CMAA  show  that,  even  under  a 
worst-case  scenario,  seven  of  nine 
sample  results  were  below  the  5  mg/m* 
limit  (see  detailed  discussion  for  SIC  39 
in  the  Technological  Feasibility  section 
of  the  preamble).  These  exposure  results 
demonstrate  that  most  employees  and 
operations  are  already  below  the  final 
rule's  5  mg/m*  limit  and  will  therefore 
incur  no  coats. 

Thus  OSHA  finds  that  the  coats 
protected  by  the  CMAA  are  unlikely  to 
be  incurred  by  hardwood  casket 
manufacturers.  The  Agency's  PRIA  cost 
estimates  for  SIC  39  appear  to  be 
accurate  and  take  into  account  costs  of 
the  magnitude  likely  to  be  encountered 
by  these  manufacturers. 

One  comment  was  received  from  a 
participant  concerned  about  the  costs  of 
achieving  the  proposed  limit  for  styrene 
in  the  manufacturing  of  diving  boairds.  a 
business  that  is  classified  in  SIC  3949. 
Sporting  and  Athletic  Goods  (nee).  This 
commenter  (Ex.  3-380]  was  of  the 
opinion  that  the  equipment  changes  and 
plant  restructuring  required  to  comply 
with  the  proposed  limit  would  require  a 
complete  shut-down  of  affected 
facilities,  and  that  this  closure  would 
result  in  such  a  substantial  loss  of 
revenue  that  economic  feasibility  would 
become  an  issue  (Ex.  3-380). 

In  response,  OSHA  notes  that  a 
review  of  the  record  evidence  has 
shown  that  the  great  majority  of  all 
exposure  samples  and  reinforced 
plastics  facilities  potentially  affected  by 
the  revised  standard  are  already 
achieving  compliance  with  this  limit  or 
are  very  dose  to  doing  so  (see 
discussion  of  Technological  Feasibility 
for  SICa  30  and  37).  In  those  few  case* 
where  compliance  i*  not  presently  being 
achieved.  OSHA  ha*  determined  that 
improved  work  practice*.  *uch  as  having 
employeea  leave  tha  booth  when  not 
engaged  in  manual  layup  operations  and 
having  them  stand  downwind,  and 
making  minor  adjustments  in  ventilation 
will  achieve  the  final  rule'*  PEL  Thus 
OSHA  find*  that  the  cost  impact* 
projected  by  this  commenter  (Ex.  3-380} 
are  not  likely  to  be  incurred  by  diving 
board  manufacturers. 

Transportation  and  Utilities  (SICs  40, 
4S,  47,  and  49).  Ilia  transportation  and 
utilities  sectors  (SICs  4a  45. 47,  and  49) 
include  a  large  number  of 
establishments.  However,  operations  at 
Railroad  (SIC  40),  and  Air  Transport 
establishments  (SIC  45)  are  subject  to 
regulation  by  other  Federal  agencies  in 
addition  to  OSHA.  Consequently,  the 
number  of  establishments  which  would 
incur  costs  to  comply  with  the  final 
standard  are  limited.  For  railroads. 
OSHA's  standards  normally  apply  to 


off-track  operations.  The  estimated  cost 
of  compliance  for  SIC  40  is  $1.1  million, 
while  the  cost  for  SIC  45  is  $3.7  million. 

Transportation  Services  Sector  (SIC 
47).  The  $3.8  million  annual  costs  in  SIC 
47  will  primarily  be  incurred  in  SIC  4789, 
transportation  services  not  elsewhere 
classified.  This  sedor  includes 
establishments  which  provide  incidental 
services  such  as  cleaning  railroad 
ballast  and  other  rail  car  maintenance. 

Electric  Gas  and  Sanitary  Service 
Utilities  (SIC  49).  Annual  costs  in  the 
utilities  sedors  are  estimated  to  total 
$38i)  million.  Costs  would  result  from 
installation  and  improvement  of  controls 
necessary  for  activities  such  as  boiler/ 
furnace  feed  preparation  in  electric 
services,  odorant  addition  by  natural 
gas  companies  and  water  treatment  and 
purification  of  water  supplies. 

Edison  Electric  Institute  {EES) 
e*timate*  that  in  electric  utility 
operations  where  exposures  are 
intermittent  in  nature  and  limited  in 
duration,  engineering  controls  to  reduce 
exposure  would  likely  cost  one  to  two 
million  dollars  per  generating  unit  [Ex. 
3-831).  However,  intermittent  activities 
sudi  as  boiler  and  precipitator  deaning 
would  not  require  the  installation  of 
engineering  controls,  so  these  costs 
would  not  be  incurred.  During  these 
intermittent  activities,  woiiiers  do  have 
the  option  of  wearing  respirators. 
OSHA's  cost  estimate  for  SIC  48  does 
reflect  costs  to  control  exposures  to  coal 
dust  generated  in  material  handling 
operations. 

The  remaining  cost  estimate  from  EEI 
is  $12-46  million  per  unit  to  modify  the 
approximately  428  positive  pressure 
boilers  currently  operating  in  the  United 
States.  EEI  contends  that  if  electric 
utilities  lost  their  flexibility  in  using 
personal  protective  equipment  to  meet 
the  propmed  PELa,  the  boilers  would 
have  to  be  modified  to  reduce  potential 
leaks  of  nitrogen  dioxide  and  sulfur 
dioxide  (Ex.  3-831).  OSHA  believes  that 
in  most  cases  where  overexposures 
might  occur,  they  could  be  corrected  by 
general  ventilation  or  directed  blowers 
and  by  correcting  the  most  severe 
emission  points.  The  prediction  for  such 
radical  and  costly  modifications  of 
power  generating  equipment  does  not 
appear  to  be  weU  grounded. 

The  Interstate  Natural  Gas 
Association  of  America  (INGAA)  stated 
that  costs  to  control  "exposure  to 
emissions  from  combustion  sources  that 
are  ducted  to  ambient  air"  would  be 
prohibitively  costly  (Ex.  3-739). 
However.  INGAA  did  not  provide  any 
specific  explanations  as  to  possible 
errors  in  OSHA's  cost  analysis.  Thus 
OSHA  did  not  have  any  additional 
evidence  with  which  to  compare  its 


costs.  After  reviewing  its  methodology 
and  survey  data,  OSHA  concludes  that 
the  costs  of  compliance  for  the  natural 
gas  industry  were  adequately 
represented. 

Wholesale  Trade  (SICs  50,  51).  Costa 
in  the  wholesale  trade  sectors  (SICs  50, 
51).  are  estimated  to  total  about  $17.2 
million  annually.  A  large  percentage  of 
the  total  number  of  establishmento 
which  would  incur  costa  to  comply  with 
the  final  rule  are  in  SIC  5093,  Scrap  and 
Waste  Materials,  wholesale. 

Several  of  the  commenters  who 
submitted  data  and  information  on  the 
technological  feasibility  of  achieving  the 
Agency's  proposed  grain  dust  standard 
of  4  mg/m*  in  SIC  5153.  Wholesale 
Trade  and  Grain  and  Field  Beans,  also 
expressed  concern  about  the  costa  of 
compliance  OKIA  estimated  for  this 
sector  in  the  PRIA.  The  PRIA  estimated 
that  approximately  10  percent  of  the 
grain  elevators  dassified  in  SIC  5153 
would  incur  costa  to  meet  the  proposed 
4  mg/m*  PEL  and  that  the  average  per- 
elevator  annualized  costa  would  be 
9&J0m  per  year  (Ex.  33).  OSHA's 
estimates  were  based  on  data  derived 
from  the  survey  and  calculated  using  the 
cost  algorithm. 

The  National  Grain  and  Feed 
Assodation  (NGFA)  presented  a 
different  estimate  of  the  compliance 
costa  that  owners  of  grain  elevators  in 
this  SIC  category  wmild  incur  (Ex.  ^- 
752)  to  reach  the  proposed  4  mg/m*  PEL 
To  derive  ita  estimates,  the  NGFA  used 
the  following  assumptions: 

(1)  All  grain  elevators  processing 
wheat,  oats,  or  barley  will  need 
pneumatic  dust  control  systems  and  dg 
not  now  have  them; 

(2)  Eighty-seven  percent  of  all  grain 
elevators  process  wheat,  oats,  or  bariey, 

(3)  The  costs  of  pneumatic  dust 
control  systems  are  those  estimated  by 
Booz  AUen  in  a  study  done  for  OSHA  in 
connection  with  the  Agency's  grain 
handling  standard  (inflJated  by  15 
percent  to  convert  them  from  1964  to 
1988  dollars). 

Using  these  assimiptions,  the  NGFA 
estimated  total  capital  costa  for  all 
affected  grain  elevators  at  $1.9  billion.  If 
these  costa  are  annualized  using 
OSIA's  interest  and  life-of-capital- 
equipment  assumptions  and  induding 
an  operating  cost  component  calculated 
at  10  percent  of  capital  costs,  annualized 
costa  would  be  $500  million  per  year, 
most  of  which  reflect  costa  for  country 
elevators.  If  the  NGFA's  estimated 
capital  costs  are  used  as  a  starting  point, 
the  average  annualized  per-elevator  cost 
would  be  $41,125. 

OSHA  finds  that  the  NGFA's 
estimates  seriously  overstate  potential 


compliance  costs  for  two  principal 
reasons: 

(1)  OSHA  has  determined,  as 
described  for  SIC  51  in  the 
Technological  Feasibility  section  of  ttie 
preamble,  that  the  PQ^  established  in 
the  final  rule  «vill  be  10  mg/m*.  rather 
than  the  proposed  PEL  of  4  mg/m*: 

(2)  The  NGFA  overestimates  the 
number  of  grain  elevators  potentially 
affected  by  the  new  standard. 

OSHA  believes  that  no  more  than  10 
percent,  rather  than  the  87  percent 
projected  by  the  NC7A.  of  all  SIC  51 
grain  elevators  will  incur  costa  to 
achieve  the  10  mg/m*  PEL  because  most 
elevators  are  already  achieving  this 
level.  Data  in  the  record  show  that 

(1)  Only  5  percent  of  109  8^our  TWA 
samples  taken  in  grain  elevators  in  one 
study  were  above  10  mg/m*  (Rankin  et 
al.  1986): 

(2)  Fewer  than  5  percent  of  203  8-hour 
TWA  samples  from  grain  handling 
fadlities  characterized  as  "small"  were 
above  10  mg/m*  (Ex.  3-751.  Attach.  2 
and  Fig.  1.  Docket  H-0117): 

(3)  Only  12  percent  of  all  total  dust 
samples  taken  at  6  elevators  in  3  states 
were  above  10  mg/m*  (Ex.  3-751. 
Attach..  Docket  H-0117):  and 

(4)  Only  6  percent  of  the  employee 
full-shift  exposures  taken  by  NIOSH  in  a 
grain  elevator  were  above  10  mg/m* 
(NIOSH  HHE  76-13-316). 

These  data  confirm  ttiat  no  more  than 
10  percent  of  all  SIC  5153  elevators  will 
be  affeded  by  the  final  standard. 
Further,  these  data  make  it  dear  that 
controls  will  be  needed  only  in  those' 
instances  and  areas  where  the  10  mg/m* 
is  not  already  being  adiieved.  and  that 
the  complete,  facility-wide  installaticn 
of  pneumatic  control  systems  envisioned 
by  the  NGFA  to  meet  a  4  mg/m*  PEL 
«vill  rarely,  if  ever,  be  required.  OSHA 
has  not  reduced  the  compliance  costa 
induded  in  the  PRIA  for  this  sector 
despite  the  increase  in  the  PEL  from  4  to 
10  mg/m^  as  such,  costa  are  believed  to 
be  conservative  and  may  overstate 
adual  expenditures  needed  to  comply 
with  the  new  leveL 

Auto  Dealers  (SIC  55).  The  only  retail 
trade  sector  expected  to  incur 
compliance  costs.  Auto  Dealers  (SIC  55) 
is  estimated  to  incur  $13.6  million 
annually.  These  costa  result  from  the 
potentially  large  number  of  motor 
vehide  dealers  (SIC  5511)  whidi  may 
incur  compliance  costa  to  control 
exposures  to  paints,  coatings  and 
solvents  during  vehide  spray  and 
coating  operations.  The  costa  result  from 
the  installation  of  paint  spray  booths. 

Service  Sectors  (SICs  7Z  73,  75.  76, 
and  90).  The  service  sectors.  SICs  72. 73. 
75, 76  and  80  are  estimated  to  total 
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■boul  taB.7  in  aniwal  fowpitito  ooats. 
TIm  mmiot  coaU  in  th«M  Mctora  would 
retult  fraaa  polwrtal  eomplianc* 
nctivltiet  in  SIC  721.  laun^.  cl«uiing 
and  wummt  mnrtom.  BatabliduMnU  in 
SIC  721  would  incur  annuai  operating 
and  aaanaliaad  capital  ooata  to  ooiMrol 
axpoauTM  far  dry  daoaiag  operahoaa. 

BKauaa  Ike  MnH  for 
perchloroethyiane  waa  lo wared  from  the 
propoaed  level  of  80  ppai  lo  28  ppai.  tiie 
engpneettag  control  deelgiied  for  dry 
cleaning  waa  raavalualad.  06HA 
reevelualad  Hm  central  deeign  eeed  to 
proiect  oea(  In  the  preUainary  regulatory 
Impart  anelyaia.  The  mk  flew  rete  lo 
control  expoaurea  el  2S  ppaa  waa 
Increaaad.  laaalting  In  a  unit  coet 
increeea  of  itlO.  neUng  Mm  reviaed  nnit 
coet  tZ^Mi  08HA  la  aware  of  «he 
impreeeaMnIs  la  diy  cieaitat 


eqalpHMOi  perticulerly  the  increeaing 
uae  of  dry-to-dry  mechinet.  Baaed  on 
informetion  provided  by  the 
International  Pabricare  Inatltule  and  the 
Amalgamated  Clothing  and  Textile 
Worfcara  Unton  regarding  replacement 
ratee  far  drydeanin  raachinea,  OSHA 
believea  that  virtually  all  madiinea  in 
uae  will  be  dry-to^  by  l«tZ  (Ex.  S- 
671).  Hm  everege  perchloroetfaylene 
expoaure  eaaocieted  with  (hy-to-dry 
machines  is  23.9  ppm.  Thua.  H  ia 
anticipated  that  die  PEL  wiU  be  met 
largely  by  the  aomel  rate  of  retlreraent 
of  exiating  e<)oipment. 

Additional  coaii  in  the  aervice  aectora 
may  result  hom  control  of  aolveot 
chemicala  In  SIC  734.  Building  Servicea. 
control  of  weldlqg  fumes  at  Welding 
Repair  operaiiona  (SIC  7*82).  control  of 
solvMit  and  photographic  chemicals  in 


Mailing.  ReproducHoQ.  Commerica]  Art 
Photography  and  Stenographic  Services 
(SIC  733).  and  local  ventiletion  for 
expoaure  control  in  SIC  8071.  Medical 
Laboratories. 

Per  Plant  Averege  Coets 

Table  C-3  presents  the  estimated 
average  per  plant  annual  cost  of 
compliance  by  industry  sector.  Costs 
shown  in  this  Table  are  calculated  only 
for  those  establishments  in  a  aector 
which  would  incur  costs.  Average  per 
plant  annual  operating  and  annualized 
capital  coats  for  all  affected 
establishments  scross  industry  sectors 
are  estimated  at  $6,000.  The  per  plant 
coal  for  latse  plants  is  $13,000  and  for 
small  plants  with  fewer  than  20 
employees,  $3.10a 
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TMLE    fi-S 
AVUABE  Hi  fUMt  MMUM.  CMTI  AM  tSMKIS  Of  AFFECTED  rUUITS  CS) 


iOF 

AVERAGE 

HMUMOt 

Avtii«a 

TOTAL  • 

AFFECT0 

8 

COST  fa 

COST  K>  LARGE 

OKI   PCS  SMUl 

SIC  Cb) 

SIC  OESCaiPTIOM 

ANNUAL  COST 

OF  SIAHTS 

MAHTS 

AFFECTED 

AFFTED  MANT 

AFFTED  KANT 

AFFTEO  riANI 

20 

H»  MOD.  <C> 

SS3.49S.100 

29.000 

4.9S2 

14.908 

84.800 

813.000 

Si.400 

21 

TOaACCD  (C> 

819.100 

200 

S 

1.S98 

84.400 

84.400 

00 

22 

TEXT.  NIU  CO 

S29.478.400 

11.000 

2.745 

25.008 

810.700 

S21.400 

S5.700 

21 

AmMICl  MOD.  (C) 

831.744.200 

30,000 

4.179 

20.578 

85.100 

811.500 

S2.000 

as 

usan  tuooD 

0S4.720.800 

27,100 

10,427 

a.O08 

03.100 

84.200 

S2.700 

0 

MMITUM 

821.075.880 

12,7n 

5.042 

40.008 

04.200 

812.400 

St. 000 

2* 

Mm  MOD. 

830,996,700 

7.008 

S,S16 

96.80K 

86,600 

815.200 

8800 

27 

MiaTiaO  8  MJD. 

833.754.500 

40.300 

3,597 

4.888 

89,400 

84,200 

S10.A00 

28 

CICHICAL  MOD. 

835.454,700 

M,400 

3,007 

16.S1X 

811.600 

8M.200 

05,400 

29 

MTDO.  KFiaiHO 

S23.484.000 

2,300 

304 

13.258 

877.400 

8109.400 

S7M 

30 

8U88a  8  MASTICS 

8111,893,408 

15.100 

S.S42 

24.228 

8S1.200 

827,000 

S35.100 

31 

LEATSKI  MOD. 

82.414.700 

2.S00 

300 

1S.4tt 

88.000 

810,400 

S6.400 

32 

STONE  8  CUT 

822.457.800 

15,900 

3.247 

22.608 

84.900 

812.200 

S3.«00 

S3 

MIN.  METAL 

870.957.400 

6,000 

2.411 

S0.0S8 

829.400 

841.900 

S6,200 

34 

FAD.  METALS 

839.419.700 

37.300 

4,597 

14.908 

86.400 

815.600 

83.000 

33 

MCaiHEIT 

845.204,400 

44,400 

4,001 

10.548 

87.800 

814.400 

ss.ooo 

3* 

ELEC.  MACS. 

820.447.500 

21,400 

2,359 

10.928 

87.800 

814,500 

S3.000 

37 

TIAMS.  iOUir. 

849.792,400 

1S.400 

4,979 

S4.5a 

810.000 

811.800 

so.ooo 

38 

IMOTWNEMTS 

89.4S3.S00 

12.000 

1.269 

10.7a 

87,800 

814.500 

SS.OOO 

.3» 

NIK.  NAMUF. 

815.842.400 

25.S00 

2.449 

10.478 

87.800 

814,400 

83,000 

40 

I.l.  TIAMS. 

81.083.400 

400 

96 

20.648 

811.780 

811.700 

86 

43 

AIR  TIAMS. 

83.740.500 

5.500 

320 

5.798 

811.700 

811.780 

88. 

47 

TIAMS.  8ERV. 

83.789.400 

24,200 

324 

1.248 

811,700 

811.700 

88 

1,9 

ELEC.  6AS.  SAN. 

SS8.009.S00 

15,800 

3,485 

22.248 

810.900 

817.000 

ss.soo 

30 

WNOUSAli  TMDE 

82.995.300 

5,600 

801 

13.788 

83.400 

84,200 

S2.900 

51 

INMUSALE.  MOM-OUI 

SU.215.800 

SS.400 

4.434 

1S.228 

83.400 

84,200 

S2.900 

53 

AUTODEALEIS 

813.550.500 

149,000 

24.047 

14.998 

8340 

82,000 

8S0D 

72 

KMOMAL  SM. 

810,872.180 

95.500 

5.217 

S.47X 

82.200 

84.000 

S1.000 

73 

KMIHESS  Sav. 

S2.422.100 

12,100 

000 

4.418 

S2.200 

88.300 

S1.500 

15 

AUTOKMII 

84.143.500 

91,500 

8.351 

9.1S8 

8400 

83.500 

8S88 

n 

MISC.  KMH  SM. 

82.809.900 

15,100 

1,143 

11.548 

82.400 

812.400 

S2.100 

80 

HEALTH  tan.  (C) 

84.439,400 

222,600 

1,156 

0.528 

83.800 

812.500 

S2.100 

TOTAl 

8787.982.900 

1,101,400 

131.005 

11.698 

84.000 

813.000 

• 

S3. 100 

Source:    U.S.  Onisiliiil  of  Labor.  Ocn^tianal  Safety  and  NMltS  A^tniatrstien. 
Office  of  laautatory  Analyaia. 


(a)  Costs  Msre  cslculatad  Oy  annuatiiino  the  capital  coat  ever  tbe  projsctad  life  ef 
the  oqulsMM  (10  yMra)  wine  a  10  porcwtt  coot  of  capital  and  odriins  an  amuol 
oparattiv  m^  aaintonance  coat  aatiaatad  at  10  porcant  ef  ttia  capital  coat. 

(b)  Industry  sectors  not  Idimifiod  in  this  table  inctuds  tnduatriaa  Hith  no  aalor 
cost  ia^act  ai^actad.  tbe  conatruction  industry.  Mkldi  Mill  be  tke  atS>ioct  of 
o  saporato  roautatory  afwtysis.  and  induatriss  auch  as  ainina.  over  lAicli  OSHA 
Ms  no  Juriodiction. 


UMI 


(c)  Costs  in  tfcooo  aoctors  Moro 
collection. 

aujNO  coot  4eio-as-c 


bosod  en  oaport  J 


t  and  secondary  data 
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/¥riLH.IfaLl2/ThMra<i^lMaaqria>19i>/ll»fatMMiB>gihlinMi 


TIm  hifbMt  oMts  on  an  awrai*  per 
plant  buis  w«  cxpactMl  to  occur  in  SIC 
29.  Avcfg*  per  plant  coats  for  laifa 
plants  In  SIC  28  may  total  tlO0.6OO  In 
annual  oparatini  and  annualissd  captlal 
coats.  Fir  plant  coats  in  SIC  29  ara 
subatantially  highar  than  llMaa  In  tiio 
naxt  Mfhast  Industry.  SC  90,  Rubbar 


and  Plastics.  Tbs  tSlJOO  par  plant  coats 
in  this  industry  raault  from  abova 


axpoaura  control  In  moldlnt  and 
vulcanlalnf  in  laifa  plants  and  crushinf 
and  prindint  oparatioBS  In  snail  plants. 

Althoofh  saiall  aatabUshmants 
aooount  for  about  7S  paroant  of  tha 


131.006  afiisctad  astabUshawnts. 
oompUanoa  coats  for  small 
•atiMiihaMnts  are  expected  to  account 
for  only  30  percent  of  total  Induatry 
compliance  coats. 
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a 
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•.070 
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48 
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8 

8 

2 
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2 

• 
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4 
8.0S7 
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4 
O 
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0 
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8.S34 
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tS.MS 
S4,7S0 
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U.TSt 

77 

21 

88 

28 

4 

4S.22S 

4 

•8 

4 

211.734 

2.743 

214.477 


• 
4 

172 
0 

2«4 
0 
0 

o- 

t.77S 

0 

1S.40O 

tu 

I.1S2 

0 

• 
• 

0 

0 

22 

O 

0 

7.228 

0 

0 

0 

2S.2a4 

t40 

2S.442 


97.209 
98.979 
•1.140 

09 
92.909 


9199 
97(9 

02.070 


012.110 
MflO.tW 

•TSa.ISS 


00.440.2I* 


•».009 
•4.749 
98.079 
91.189 
9t.t49 
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071* 
01.140 
02.000 
01.149' 
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02.009 
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98.929.749 


9S2.9tt 


918.910.200 

00 


oso.saa.eaa 

S4S7.ssa 
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TABLE  G-4     (GONT.) 

ocscwriivc  momMiw  on  pwasscs  ai©  related  costs 
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TABLE  &-4  (OONT.) 
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1.  Dun  and  Bradstreet  Inc^  1985  CouiK  of 
Ealabliahmenl*.  (DatabaM) 

H.  Economic  Impact,  Regulatory 
Flexibility  Analysis  and  Envimnmental 
Impact  Assessment 

Economic  Impact 

The  economic  impacts  discussed  in 
this  chapter  have  been  estimated 
following  an  analysis  of  data  collected 
throu^  a  nationvvide  sample  survey  of 
about  5.700  establishments.  Two 
alternative  polar  assumptions  were  used 
in  this  analysis. 

•  Perfectly  Elastic  Demand  or  Zero 
Coet-Passthrough:  All  compliance  costs 
are  absorbed  by  the  firm  in  the  form  of 
reduced  profits.  This  assumption  is  the 
"worst  case"  scenario,  where  the 
maximum  reduction  in  pre-tax  profits  to 
the  Tirm  (and  industry)  results. 

•  Perfectly  Inelastic  Demand  or  Total 
Coet-Passthrough:  All  compliance  costs 
are  passed  on  to  the  consumer  sector  in 
the  form  of  higher  prices.  From  the 
perspecUve  of  the  nrm.  this  is  the  "best 


case"  scenario.  The  resulting  price 
increase  would  be  the  maximum 
theoretically  possible. 

Two  points  should  be  noted.  First,  for 
the  majority  of  industry  sectors,  neither 
assumed  market  structure  would  be 
accurate.  In  practice,  the  impacts  will 
almost  always  produce  a  price  increase 
smaller  than  the  inelastic  demand 
projection  and  a  reduction  in  profits 
smaller  than  that  predicted  under 
perfectly  elastic  demand  conditions. 
Second,  increased  firm  productivity 
would  mitigate  any  adverse  economic 
effects  of  the  Hnal  standard. 
Productivity  effects  would  be  related  to 
reduced  worker  illness,  absence  and 
turnover.  In  addition,  knowledge  of 
improved  workplace  health  conditions 
could  result  in  higher  workforce  morale 
and  productivity.  The  firm  would  enjoy 
lower  employee  training  costs  (due  to 
the  reduced  turnover  rale)  and  lower 
medical  benefit  and  worker 
compensation  claims.  Overall 
productivity  increases  would  be  realized 
by  firms  that  use  a  relatively  Hxed- 


factor  production  process  (i.e.,  low 
elasticities  of  substitution  between  labor 
and  other  factors  of  production).  It  is 
difficult  to  estimate  the  magnitude  of 
these  productivity  and  cost  reducing 
effects.  Any  estimated  economic  costs  of 
compliance  would  have  to  be  adjusted 
downward  to  reflect  these  effects.  Since 
data  were  not  available  to  make  any 
offset  estimates,  the  economic  effects  of 
the  standard  identified  in  this  chapter 
are  overstated. 

In  addition.  OSHA  is  allowing  a 
phase-in  period,  up  to  five  years,  for 
engineering  controls.  Respirator  use  will 
be  allowed  during  this  period.  Economic 
costs  presented  in  this  chapter  will  be 
overstated  to  the  extent  that  capital 
expenditures  are  delayed  during  the 
phase-in  period. 

For  this  analysis.  OSHA  used  a 
percentage  reduction  in  profits  approaeh 
to  obtain  estimates  of  the  short-run 
economic  impacts  under  the  assumption 
of  perfect  demand  elasticity.  These 
estimates  were  obtained  by  using  the 
following  formula: 


Asroantags  Reduction  >• 


OW  PniMs 


where: 

New  Profita  >  (OM  Pre-tax  Pronis- 

Compliance  Costal  x  (1  -  Old  Pronia  = 
iRelum  on  Sales)*(Total  Sales). 

These  calculations  were  performed  at 
the  two-digit  SIC  level  for  Hrms  in  large 
and  small  size-class  stratiHcations 
(above  and  below  20  employees).  The 
data  used  to  obtain  these  estimates  was 
based  on  Dun  and  Bradstreet  company 
files  \\2\. 

The  potential  impact  on  prices  was 
used  to  estimate  the  market 
consequences  under  the  second 
assumption  of  inelastic  demand.  Total 
sales  values  for  1965  were  used,  the  year 
for  which  the  compliance  costs  were 
estimated.  (Total  sales  represent  the 
totality  of  production  that  leaves  the 
establishment,  whether  it  is  sold  to 
customers  or  sent  to  a  parent  company 
in  a  captive  transaction.  For  industries 
in  the  service  and  trade  sectors,  total 


sales  data  were  also  used.  The  rate  of 
return  percentage  for  each  industry 
sector  corrected  and  transformed  gross 
sales  data  into  more  accurate  and 
relevant  industry  profit  estimates.) 

For  a  given  firm-size  class,  the 
potential  price  increase  was  estimated 
by  dividing  the  total  estimated 
compliance  costs  for  a  firm  by  the  sales 
of  that  TimL  These  estimated  price 
effects  were  then  compared  to  recent 
industry  price  series.  The  intent  of  this 
comparison  was  to  evaluate  the  impact 
of  the  compliance  cost-generated  price 
increase  in  light  of  recent  industry  price 
increase  experience. 

In  this  scenario,  the  potential  for 
international  trade  implications  of  the 
standard  was  explored.  It  is  anticipated 
that  any  international  trade  effects  will 
not  be  significant  given  the  small  value 
of  domestically  produced  goods  and 
services  which  are  exported  (about 


seven  percent  of  GDP).  Also,  the  U.S. 
dollar  has  recently  experienced  a  sharp 
decline  in  value  relative  to  the  yen  and 
European  Currencies.  Between  February 
1085  and  December  1967,  the  trade- 
weighted  value  of  the  U.S.  dollar  fell  46 
percent  |3).  This  depreciation  will  likely 
overwhelm  any  potential  adverse 
international  economic  effect  of  the 
standard. 

In  Tables  H-1  and  H-2.  the  estimated 
domestic  economic  impacts  are  reported 
for  the  two  polar  methodologies.  To 
derive  the  percentage  change  in  proHts 
and  the  costs  as  a  percent  of  sales, 
industry  sales  and  rate  of  return  (R.O.R) 
on  sales  data  were  obtained  from  Dun 
and  Bradstreet.  The  total  sales  data  are 
the  best  estimates  for  industry  sectors 
potentially  impacted  by  the  rule. 
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Dun  and  Bradstreet  provided  OSHA 
with  this  information.  The  R.O.R.  on 
sales  were  obtained  from  summary 
statistics  found  in  the  Dun  cmd 
Bradstreet  Industry  Norms  Database. 

Industry  Effects.  The  estimated 
economic  impact  of  the  rule  for  firms 
potentially  affected  is  summarized  in 
Table  H-1.  These  estimates  represent 
the  maximum  industry  impact  within  a 
market  scenario  where  none  of  the  costs 
can  be  passed  onto  consumers,  and 
there  is  no  productivity  offset  to  costs. 

DaU  in  Table  H-1  indicate  that  the 
rule  will  not  have  a  significant  impact 
on  profits  in  most  industry  sectors.  The 
estimated  average  change  in  profits  is 
less  than  one  percent,  this  amount  of 
profit  reduction  should  not  represent  a 
significant  economic  burden. 

The  most  adversely  affected  industry 
sector  is  SIC  3a  Rubber  and  Plastics, 
with  an  estimated  2J  percent  reduction 
in  profits.  The  only  other  industry  with 
an  impact  greater  than  2  percent  is  SIC 
24.  Lumber  and  Wood  (2.2  percent). 
However,  even  in  the  worst  case.  OSHA 
believes  the  standard  is  economically 
feasible.  In  reality,  the  reduction  in 
profits  will  be  Iom  because  part  of  the 
costs  will  be  passed  on  to  consumers, 
and  because  profitability  in  these 
industries  since  1965  (the  year  for  which 
the  cost  impact  was  estimated)  has 
improved  [9]. 

Consumer  effects  were  estimated 
using  a  "full  cost  passthrou^"  scenario. 
As  demonstrated  by  the  estimates 
summarised  in  TaUe  H-2.  die  impacts 
on  market  prices  will  not  be  signiiBcant 
No  price  increase  would  ncoeed  one-half 
erf  one  percent  Changes  of  this 
magnitiide  are  within  general  price 
movements  recorded  by  producer  price 
and  other  price  indices. 

During  the  public  hearing  and 
comment  period  OSHA  received 
comments  concerning  the  economic 
impact  of  the  standard.  Comments  were 
primarily  concerned  with  the  following 
industries  and  substances. 

SIC  20:  the  meat  packing  and 
processing  industries  (SICs  2011  and 
2013)  expressed  concern  over  the  impact 
a  carbon  disulfide  PEL  of  1  ppm  woidd 
have  on  the  cellulosic  casings  industry 
(SIC  3079).  Industry  representatives  in 
all  three  of  diese  SICs  believe  that  if 
OSHA  sets  a  PEL  which  is  economically 
difficult  to  meet  domestic  production  of 
the  meat  casings  will  dramatically 
decrease  [Ex.  3-659: 3-756: 3-757: 3- 
896)*.  Although  foreign  markets  already 


*  AN  ExhiMi  |Ex.|  numbers  refer  to  Ihe  material  in 
Uockel  H-nOD.  Ihe  official  record  of  this  rulemaking. 
Reference*  to  the  transcripts  of  Ihe  puMic  hearings, 
available  in  Ihe  docket,  are  identified  as  *Tr.'' 


supply  casings  to  the  U.S.  meat  industry, 
this  industry  believes  that  foreign 
markets  will  not  be  able  to  absorb  a 
dramatic  change  in  demand  for  casings 
(Ex.  3-006: 3-897: 3-756]. 

OSHA  has  decided  to  increase  the 
PEL  for  carbon  disulfide  bom  the 
propcwed  limit  of  1  ppm  to  a  standard  of 
4  ppm.  Compliance  with  a  4  ppm  PEL 
will  be  easier  for  casing  manufacturers. 
OSHA  believes  that  domestic 
production  will  be  unaffected  by  a 
carbon  disulfide  PEL  of  4  ppm. 
particularly  since  respirators  may  be 
used  in  difficult  to  control  operations. 

S/C  23:  See  SIC  72. 

SICs  24  and  25:  The  wood  and 
furniture  industries  ai^pied  that  to 
comply  with  the  propmed  PEL  of  5  mg/ 
m*  for  softwood  and  1  mg/m*  for 
hardwood,  the  majority  of 
establishments  will  have  to  engineer  to 
1  mg/m*  for  all  wood  dust  since  most 
establishments  process  both  soft  and 
hard  wood.  Most  commenters  concluded 
that  they,  as  well  as  most  members  of 
their  industry,  would  go  out  of  business 
if  they  had  to  control  wood  dust 
exposures  to  1  mg/m*. 

Several  industry  organizations 
submitted  comments  and  information 
concerning  the  potential  economic 
impact  of  these  PELs  on  their  industry 
(Ex.  3-626:  3-627:  3-748: 3-899: 3-951: 3- 
627).  The  U.S.  Small  Business 
Administration  (SBA)  believes  "it  is 
likely  ttiat  the  wood  dust  PELs  of  1  mg/ 
m*  f6r  hard  wood  dust  and  5  mg/m*  for 
soft  wood  dust  are  not  economically 
feasible  for  small  facilities  with  fewer 
than  20  employees,"  and  that  a  *^  mg/ 
m*standard.  .  .may  be  more 
economically  feasibte  for  affected 
industries"  [Ex.  »-951].  This 
recommendation  was  supported  by 
many  comments  from  industry  [Ex.  3- 
627:  »-768: 3-750: 3-917]. 

OSHA's  final  rule  establishes  a  5  mg/ 
m*  PEL  for  all  wood  dust  except 
Western  red  cedar,  for  whidi  a  2.5  mg/ 
m*  limit  is  established.  OSHA  believes 
that  the  2.5  mg/m*  standard  for  this 
aUeigenic  wood  is  feasible  since  90%  of 
the  firms  using  Western  red  cedar  are 
located  in  die  state  of  Washington 
whidi  has  already  adopted  a  2.5  mg/m* 
PEL 

OSHA's  estimated  costs  for 
compliance  with  the  final  PELs  are 
significantly  lower  than  those 
corresponding  to  the  proposed  PELs  of  1 
and  5  mg/m*.  The  economic  impact  of 
the  standard  on  these  wood  processing 
industries  reflects  this  decrease  in  cost 
These  reduced  costs  amount  to  2%  of 
profits.  (The  actual  effects  on  profits  will 


followed  by  the  dale  of  the  hearing  and  the  page 
numbers  of  Ihe  Iranacript 


be  even  less  since  some  costs  will  be 
passed  on  to  consumers.) 

Industries  in  9C  24  had  strong 
domestic  and  foreign  markets  in  1987. 
Price  increases  averaged  5%  over  1986. 
As  a  result  of  increasing  prices,  demand, 
and  output  profits  increased  for  firms  in 
this  industry.  The  1968  U.S.  Industrial 
Outlook  predicted  a  41%  gro«irth  (in 
constant  dollars)  of  shipments  of  wood 
products  in  1986.  These  recent 
developments  indicate  that  the 
economic  impact  of  compl)ring  with  a  5 
mg/m*  PEL  for  wood  dust  will  be  less 
than  the  impact  presented  in  Table  H-1 
(9). 

In  addition,  furniture  product 
shipments  in  SIC  251  increased  45%  in 
1987  (constant  dollars)  (9).  This  will 
make  it  easier  for  firms  in  this  SIC  to 
absorb  the  costs  imposed  by  this  rule, 
and  the  economic  impact  will  actually 
be  less  than  that  estimated  by  OSHA. 

SIC  30:  Establishments  in  SIC  308 
submitted  comments  and  information 
concerning  OSHA's  proposed  standard 
of  50  ppm  for  styrene.  The  Styrene 
Information  Research  Council  (SIRC) 
submitted  cost  and  impact  estimates  of 
the  propmed  PEL  on  SIC  30  and  SIC  37 
(Ex.  3-742].  OSHA  has  examined  this 
information  and.  based  on  reasons 
outlined  in  the  cost  chapter  of  this 
document  (Chpt  G).  has  determined  that 
the  survey  performed  for  this  rul«naking 
provides  the  most  accurate  and  up-to- 
date  information  on  employee  exposures 
and  cost  of  controls.  Tbie  costs  OSHA 
estimates  are  less  than  .44%  of  profits 
and  are  economically  feasible.  In 
addition,  the  value  of  shipments  of 
rubber  and  plastics  products  have  been 
increasing  since  1965  (for  which  costs 
and  impacts  were  estimated),  and 
growth  in  riiipnients  is  projected  to  be 
2%  in  1988  (9).  Increased  profitability 
should  offset  the  economic 
consequences  of  compliance. 

Coounents  were  received  from  the 
manufacturas  of  cellulosic  casings  (SIC 
3079)  concerning  OSHA's  proposed  PEL 
of  1  ppm  for  cai^bon  disulfide  There  are 
three  companies  which  currently 
produce  these  casings.  A  stody  of 
engineering  controls  required  to  comply 
with  this  PEL  as  well  as  the  costs  of 
these  controls,  was  submitted  by 
industry  [Ex.  8-45].  This  study  indicated 
hi^  costs  to  control  to  1  ppm.  OSHA 
has  subsequently  adopted  a  4  ppm  PEL 
for  the  final  rul&  OSHA  concludes  that 
industry  can  comply  with  this  level 
(According  to  docket  evidence,  at  least 
one  company  already  operates  at  10 
ppm  or  less  [Ex.  3-945].)  The  costs  are 
cleariy  feasible. 

SIC  33:  Representatives  of  the 
American  Iron  and  Steel  Institute 
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TABLE  fH3 


BOONOmC  IMW^CTS  W  ESTABLISHIBir  SIZE 


SIC 


industry 


20  FOOD  PRCX). 

21  TGBiCOO 

22  TBCI.  MILL 

23  APPAREL  PROD. 

24  LOHBER  (  Ht3QD 

25  FOBNITURB 

2^  PAPER  PRODUCTS 

27  PSINniG  fc  POB. 

28  CHEMICAL  PROD. 

29  PEIRO.  REnnNS 

30  ROBBBl  fc  PIASnCS 

31  LEATHER  PROD. 

32  STONE  h  CLAY 

33  PRINMOr  MEIALS 

34  FAB.  METALS 

35  MAOnNESY 

36  BLBC.  MACH. 

37  TRANS.  BQOIP. 

38  INSTRUHBHTS 

39  MISC.  MNKIF. 

40  R.R.  TRANS. 
45  AIR  TRANS. 

47  TRANS.  SERVICES 

49  BLBC.,  GAS  6  SMI. 

50  NBOLESALE,  TRADE^ 

51  NHQLBSALB,  NQN-DQR 
55  AOTO  DEALERS 

72  PatSQMAL  SERV. 

73  BOsiNESS  srav. 

75  AOTO  REPAIR 

76  MISC.  REPAIR  SISV. 
80  HEALTH  SBIVICES 


Peroentaqe  Change 

in  Profits 

T^rtm 

SUdl 

0.1526 

-  3.0770 

0.0003 

0.0000 

0.7442 

-  7.0804 

0.7916 

-  3.4067 

0.5895 

-10.4061 

0.7701 

-  1.8987 

0.4440 

-  0.6384 

0.0536 

-  1.9402 

0.1390 

-  0.9853 

0.2619 

-  0.0458 

-  0.7788 

-28.5020 

•  0.1838 

-  3.4971 

-  0.5564 

-  1.2857 

.  1.0084 

-  2.1953 

-  0.2889 

-  1.5027 

■  0.0988 

-  1.8448 

-  0.0766 

-  1.1400 

-  0.0883 

-21.2970 

-  0.1201 

-  1.6686 

-  0.3489 

-  1.9125 

n/a 

n/a 

n/a 

n/a 

i^a 

n/a 

n/a 

r/a 

-  0.6786 

-  1.2044 

-  0.L638 

-  0.7812 

-  0.0948 

-  0.2293 

-  0.2395 

-  0.6369 

-  0.1374 

-  0.1376 

-  0.4836 

-  0.0786 

-  0.6105 

-  1.8934 

-  0.0736 

-  0.0295 

Source: 
Notes: 


O.S.  Department  of  Labor,  Occupational  Safety  and  Health 

AdBinistration,  Office  of  Regulatory  Analysis. 

U  SoSists  of  SIC  5093  (scrap  and  waste  materials)  only. 
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Industry  Mle«  and  proni  ntimatM 
w«r«  tMsad  on  data  from  Dun  and 
Bradatr««l  and  th«  Departmant  of 
Coounarca  1962  Canaua  of  Manufacturaa 
|S|.  Whoiasalan  |e|.  RataUart  (7)  and 
Sarvloaa  (8).  Salas  and  profit  data  for 
aaiactad  tranaportation  aactor  industries 
(SIC  4a  40. 47  and  40)  were  not 
availabJa  for  uaa  in  this  asaasament. 

Hm  information  •ununarlxad  in  Table 
H-S  indicataa  that  with  darae  axcaptiona 
aoMll  flrma  will  not  have  important 
adverse  impacts. 

Data  for  anall  sstablishnents  In  SIC 
M  (Lumber  and  Wood).  SIC  » (Rubber 
and  PUatics).  and  SIC  37 
(Tranaportation  Equipment 
Manufacturert).  ahow  the  potential  for 
■lore  significant  changes  in  profits.  In 
the  case  of  SIC  24.  many  amall 
buainassmen  and  their  rapreaentativea 
teatifiad  and  supported  the  final 
standard  lids  suggasts  that  the  impact 
will  be  manageable. 

It  should  be  noted  that  theae  negative 
effects  reault  in  pert  from  the  extreme 
aaaumption  of  perfectly  elastic  demand 
An  important  ameliorating  factor  for 
sach  firm  will  be  iu  ability  to  pass 
through  sdditlonal  costs  to  the 
consumer.  The  abibty  of  individual  Rrma 
to  do  this  will  be  depisndent  upon 
product  demand  elasticities.  It  ia 
expected  that  moat  impacted  firms  will 
be  sble  to  pass  through  some  portion  of 
their  increaaed  coats. 

Environmental  Impact  Assessment 

This  sssesament  has  been  prepared  in 
accordance  with  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  (42  U.8.C  4325  et  seq.)  ss  weU 
ss  the  rejpdations  of  the  Council  on 
Environmental  Quality  (40  CFR  Part 
laoo).  and  DOUNEPA  Compliance 
Procedures  (20  CFR  Part  1 1 ). 

06HA  has  reviewed  the  standard  and 
the  informatioo  contained  in  the 
secondary  data  bases,  ss  well,  ss  the 
information  submitted  by  the 
oontrectors'  industry  experts  and 
submissions  by  the  pubUc  to  the  record 
during  the  course  of  this  rulemaking,  and 
haa  concluded  that  no  significant 
environmental  impacts  are  likely  to 
occur  as  a  result  of  this  action. 

Two  environments  may  be  affected  by 
an  OSHA  regulatory  action:  (1)  The 
workplace  environment  and  (2)  the 
gsneral  human  environment  external  to 
the  workplace,  including  impacts  on  sir 
snd  wsler  pollution,  solid  wsste.  energy. 
and  land  use.  Usually  OSHA  regulations 
have  their  meet  significant  Impacts  on 
the  workplace  environment  since  this 
environment  is  under  the  Agency's 
iurisdlctioo.  Lower  snd  new  PBLs  will 
benefit  the  workplace  environment 


because  they  will  reduce  worker 
expoaura  to  toxic  substances. 

bi  most  caaes.  the  effects  of  previous 
OSHA  regulationa  on  the  axterrnal 
environment  have  been  negligible 
becauae  of  their  limited  scope  snd 
spplicatloo.  Similarly,  there  is  no 
evidence  to  indicate  that  there  would  be 
any  significant  adverse  impacts  to  the 
external  environment  as  a  result  of  this 
standard  As  with  other  OSHA 
reguletkms  in  the  psst  however,  there 
may  be  a  potential  benefit  to  the 
environment.  The  potential  benefits  and 
other  Impacts  are  briefly  summarized 


Air  Pollution.  Because  of  the  nature  of 
the  amiaaion  standards  of  the 
Environmental  Protection  Agency  (EPA) 
(40  CFR  Part  61).  many  industry 
operations  already  use  engineering 
controls  to  reduce  the  amount  of 
emiaalons  to  the  atmoaphere.  Thia 
practice  is  not  expected  to  change  as  s 
result  of  the  rule.  OSHA  anticipatea  that 
oontrola  already  in  place  will  continue 
to  operate  effectively  in  reducing 
emissions  under  the  revised  standard 
Fourteen  of  the  chemicals  sddressed  in 
this  standard  have  been  recognized  by 
EPA  as  air  pollutants.  These  are  listed 
below: 

•  BervUium 

•  Carbon  Monoxido 

•  Bpichlorohydrtn 

•  Ethylene  dichlorlde 

•  Hexachlorocyclopentadiene 

•  Mercury 

•  Methyl  chloroform 

•  Nitrogen  dioxide 

•  Oiooe 

•  Fsrchloroethylene 

•  Sulfur  dioxide 

•  Toluene 

•  Trichloroethylene 

Water  Pollution.  EPA  regulates  over 
100  of  the  chemicals  sddressed  in  this 
standard  under  the  Clean  Water  Act  of 
1977  (33  use  1251  et  seq.).  EPA's 
effluent  limitation  guidelines  (40  CFR 
Part  427)  include  (1)  sUndards  of 
performance  for  all  new  point  sources 
within  specified  categories  and  (2) 
pretreatment  standards  for  new  pisnts 
discharging  to  municipal  sewer  systems. 
These  limitstions  would  serve  to 
prevent  the  discharge  of  effluents  into 
the  environment  without  prior 
treatment  Moreover,  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1072  required  that  wastewater  effluents 
be  treated  by  the  best  practicable 
technoktgv  (BPT)  by  December  31. 1977 
and  that  the  best  svsilsble  technology 
(BAT)  economically  achievable  be  used 
by  December  31. 1963.  The  EPA  effluent 
limitations  establish  the  degree  of 
effluent  quality  necessary  to  meet  the 


BPT  and  BAT  requirements.  The  BAT 
and  pretraatment  standards  would 
essentially  mean  no  discharge  of 
process  wastewater  to  navigable  waters 
and  no  dischsrge  of  incompatible 
pollutants.  These  requirements  will  not 
change  as  the  result  of  this  proposal  and 
where  they  continue  to  be  met,  effluent 
quality  will  not  be  altered. 

Solid  Waste  Disposal.  It  does  not 
appear  that  there  would  be  any 
significant  change  in  present  waste 
disposal  practices  for  over  00  chemicals 
addressed  by  this  rule,  or  in  the 
maintenance  of  waste  disposal  sites. 
EPA's  national  emissions  standards  will 
continue  to  provide  for  the  control  and 
maintenance  of  active  aitd  inactive 
disposal  sites  and  require  no  visible 
emissions  from  these  sites. 

Energy  And  Land  Use.  The 
implementation  of  required  engineering 
controls  could  result  in  an  increase  in 
total  energy  requirements  or  costs  for 
general  industry.  This  would  be 
particularly  true  where  controls  are  not 
in  place.  Where  general  exhaust 
ventilation  is  used,  there  is  the  expense 
of  heating  or  cooling  the  replacement  air 
brought  in  from  the  outside.  These  costs, 
plus  the  cost  of  vacuuming,  where 
necessary,  have  been  included  in  the 
snnual  costs  estimated  in  Chapter  G.  In 
terms  of  laiul  use,  OSHA  does  not 
project  any  significant  impact  on  land 
use  plans,  policies  or  controls.  OSHA 
does  not  anticipate  any  significant 
impact  on  the  short  term  uses  of  man's 
environment  or  upon  the  maintenance  of 
long-term  productivity. 

Other  Impacts.  The  standard  could 
also  have  other  impacts  that  may  affect 
the  external  environment.  The  standard 
could  encourage  the  further  use. 
research,  and  development  of  suitable 
substitutes  for  hazardous  chemicals. 
This,  in  turn,  would  result  in  a  positive 
environmental  effect  because  fewer 
hazardous  chemicals  would  be  used, 
emitted  to  the  air.  discharged  as 
wastewater  effluent,  or  disposed  of  as 
solid  waste.  The  magnitude  or 
probability  of  these  impacts,  however,  is 
impossible  to  quantify. 

Overall,  the  projected  impacts  of  the 
standard  on  the  external  environment 
are  not  expected  to  be  significant  in 
view  of  EPA's  regulation  of  air 
emissions,  water  effluents,  and  solid 
waste  disposal  methods. 

Summary 

Based  on  the  data  summarized  in 
Tables  H-1  and  H-2  and  historical 
information,  and  information  submitted 
by  the  public  during  this  rulemaking 
procedure.  OSHA  has  concluded  that 
the  economic  impacts  of  the  standard 


are  deariy  feasible  for  industry  sectors 
and  subsectors.  However,  the  estimates 
indicate  that  some  small  establishments 
in  SICs  24. 3a  and  37  may  experience  a 
greater  impact  than  larger  entities.  The 
rule  is  not  expected  to  have  an  adverse 
effect  on  die  environment 
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Suppisoienl  1— Todmical  Descripdon  of 
tbeSaoqileSarvey 

1.  Introduction 

This  appendix  contains  a  description 
of  the  statistical  methodology  employed 
to  design  and  implement  die  PEL  survey. 
The  following  topics  will  be  discussed: 

•  Survey  objectives; 

•  S»"«p"n8  frame  selection; 

•  Stratification; 

•  Sample  size  determination: 

•  Estimation  procedures; 


•  Data  collection  method; 

•  Variance  estimation: 

•  Treatment  of  non^ampling  errors;  and 

•  Survey  instrvraent 

Z  Survey  Objectives 

Surveys  are  frequently  designed  to 
produce  a  set  of  estimates  at  a 
predefined  level  of  accuracy.  This 
requires  defining  the  set  of  quantities  to 
be  estimated  and  specifying  their  levels 
of  accuracy.  Since  many  variables  may 
ultimately  be  estimated  frvm  the  survey, 
and  since  no  single  design  can  be 
optimal  for  all  estimates  simultaneously, 
it  is  costmnary  to  define  the  most 
important  variables  for  estimation.  For 
this  survey,  the  following  variables  were 
identified  as  those  motivating  the  survey 
design: 

•  Cost  to  industry  of  the  proposed  set  of 
new  permissible  exposure  limits  (as  a 
group): 

•  Number  of  workers  potentially 
exposed  to  toxic  substances;  and 

•  Number  of  workers  affected  by  the 
proposed  regulations. 

Statistical  theory  dictates  that  responses 
be  concentrated  both  in  groups  which 
have  the  highest  variabiUty  with  respect 
to  these  variables  and  in  groups 
representing  the  majority  of 
establishments  in  the  popidation.  No 
hard  information  relating  to  the 
variability  cdf  the  variaUes  mentioned 
above  by  industry  sector  or  other 
relevant  breakdown  was  available  at 
the  outset  of  the  survey.  Hence,  the 
variability  in  the  number  of  employees 
was  used  as  a  variability  measure. 
Consistent  with  the  notion  that  the 
variability  of  numbers  e}q)osed  as  well 
as  the  variability  of  cost  required  to 
remedy  an  overexposure  are  highest  in 
the  largest  cosqianies,  the  sample  was 
designed  to  indode  a  hi^ier  jnoportion 
of  largn  estaWsfanents. 

The  sample  was  drawn  so  as  to  insure 
tiiat  die  relative  standard  errors  (RSE) 
estimates  (the  ratio  of  the  smnfrfe 
standard  error  to  the  mean)  was  within 
predetemkied  bounds.  The  relative 


standard  error  is  a  measure  of  Ae 
accuracy  of  eadi  estimate.  A  rriative 
standard  error  of  5  percent  means  that 
the  standard  error  of  the  estimate  is 
equal  to  5  percent  of  that  estimate.  TUs 
can  be  interpreted  as  saying  that  the 
estimate  is  within  two  standard  errors 
or  10  percent  of  the  true  value  with  9B 
percent  probability.  Since  risks  were 
judged  to  be  different  in  different 
sectors.  091A  selected  a  5  percent 
relative  standard  error  in  the  industries 
using  the  most  chemicals,  7,5  percent  in 
industries  with  moderate  use  of 
chemicals  and  10  percent  in  the  service 
sectors.  A  taUe  of  design  spedficatioos 
is  induded  in  Section  A.5  below. 

3.  Sampling  Frame  Selection 

The  Dun  and  Bradstreet  (D&B)  listing 
was  chosen  for  the  PEL  survey  sampling 
frame  (a  listing  of  establishments  from 
whidi  sample  units  are  selected).  lUs  is 
a  nationally  based  list  containing 
establishment  names  as  well  as  eadi 
establishment's  address,  telefdione 
number,  SIC  code,  and  number  of 
employees.  The  Dun  and  ft^dstreet 
database  is  regularly  refined  (every  six 
months)  thus  minimizing  the  probability 
of  obtaining  out  of  business  or  out  of 
scope  (e-g..  wrong  SIC  code) 
establishments  when  using  the  fiame. 
The  DW  is  a  commercial  listing  and  its 
.  use  does  not  violate  any  ooofidentiality 
requirement  assodated  with  other 
frames  available  to  particular  agSBciea 
in  the  government 

4.  Stratification 

Thirty-four  groupings  of  industries 
(estimation  o^)  were  diosen  to  be 
examined  for  die  PEL  study.  The  cdl 
definitions  were  determined  by  grosping 
together  industry  sectors  defined  by 
Standard  Industrial  aassifirations 
(SICs)  whicfa  Aan  similar  processes 
and  procedures.  The  cell  definitions 
used  for  the  PEL  survey  are  givan  in 
TABLE  1-1. 


t'i\ 


T-'-. 
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TABLE  1-1 

V 

Oiflnttlons  of  Estlattlon  Ctlls 


TABLE  1-1.  cont'd 
Definitions  of  Estlmtlon  Cells 


Cell  NuMber   SIC  Codes  Included    Dfscrlptly* 


1989 


1 

243 

N1 1 1 work. Veneer .Plywood 

24S 

Mood  Bidgs  &  Mobile  Hoaes 

249 

Misc.  Mood  Products 

IS 

Furniture 

H 

Piper  Products 

27 

Printing  B  Publishing 

2B1 

Indust.  Inorgtnic  Cheias 

2B2 

PUstlcs  B  Syn.  Resins 

283 

Drugs 

to 

284 

Soeps.  Detergents  B  Cleaning 

11 

28S 

Pilnts.  Vtrnlshes.  Lacquers 

286 

Indust.  Organic  Cheas 

287 

Agricultural  Chealcals 

289 

Misc.  Oiealcal  Products 

291 

Petrol eua  Refining 

29S 

Paving  B  Roofing  Materials 

299 

Misc.  Petrol eua  Products 

308 

Misc.  Plastic  Products 

,  •• 

30  (not  308) 

Plastics  B  Rubber 

10 

311 

Leather  Tanning 

21 

31  (not  311) 

Leather  B  Leather  Products 

21 

38 

Stone  B  Clay 

Cell  Nwrtter 

SIC  Codes  Included 

Description 

23 

33 

Prlaary  Metals 

24 

3* 

Fabricated  Metals 

2S 

35 

Machinery 

36 

Electrical  Machinery 

38 

Instruaents 

39 

Misc.  Manufacturing 

26 

40 

R.R.  Transportation 

i 

44 

Mater  Transportation 

45 

'Air  Transportation 

47 

Transportation  Services 

27 

46 

Pipelines 

1  21 

49 

Electrical  .(Us  B  Sanitary 

30 

5093 

Misc.  Durable  Goods 

5153 

Grain 

.  ■• 

5161 

Chenlcals  B  Allied  Products 

5191 

Misc.  Farm  Supplies 

5198 

Misc.  Paints.  VarnUhes 

31 

55 

Auto  Dealers 

75 

Auto  Repair 

32 

7211 

Power  Laundries.  Faiilly  B  Comiieicidi 

7213 

Linen  Supply 

7215 

Coin-operated  Laundries  B  Cleaning 

UMI 
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TABLE  1-1.  cont'4 
DtflnltloAt  cT  UttMtlcii  Cells 

Ctll  Wuttr        SIC  Codts  Includfd         Dwcrtgtloii 


32  COAt. 


39 


7216 
J21I 
7219 
7221 
7231 
7241 
7251 
7261 
7299 
7332 
7342 
739S 
7641 
7692 
80 
37 


0nrclt«itii9  PUnts.  txctpt  tog 
Industrttl  Uundtrtrs 
LtMi^y  h  Cirmnt  Strvtcts.  mc 
ftiotograililc  Studios.  Portrait 
BMtftjr  Shops 


Siiot  iipatr  ft  SDotshtnt  Parlors 
F«itnl  Strvlct  ft  Crtaatortts 
MscclUiiMvs  Strvtcts.  ntc 
■iMprlMtkig  ft  Photocopytog  Strvtcts 
OlslMNctWag  ft  Ptst  Control  Strvtcts 
PHotaftiilsMng  Uboratortts 
Fvnittur*  lipilr 
Mtldtnf  fttpitr 
Hialtli  SonMcts 
TrtMportttton  Equtpatnt 
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For  each  ettimadon  cell  units  on  the 
Dun  and  Bradstreet  sampling  frame 
were  classiHed  into  one  of  the  four  size 
classes  listed  below: 


Size: 

3 — 

4.. 


Number  of 
employee* 
llom 
20  to  80. 
100  to  249. 
2S0  and  above. 


For  each  size  class  stratum  within  a 
cell,  the  establishments  on  the  frame 
were  further  identified  by  their  four  digit 
SIC  classification  (within  ihe  two  or 
three  digit  sample  cell).  A  separate 
systematic  sample  was  then  selected  in 
each  estimation  cell/size  class  stratum. 
This  procedure  was  accomplished  by 
first  selecting  one  case  at  random  in  the 
size  class  from  the  first  K  units  on  the 
fiame — where  K  is  the  reciprocal  of  the 
sampling  fraction — and  then  selecting 
every  Kth  unit  in  the  stratum  thereafter. 


Note,  from  the  size  class  definitions  that 
establishments  having  zero  employees 
were  not  included  in  this  survey.  Such 
units  were  assumed  to  be  out  of  the 
scope  of  the  survey. 

5.  Sample  Size  Determination  and 
Allocation  Within  Strata 

The  total  number  of  establishments 
selected  from  the  Dun  and  Bradstreet 
sampling  fiame  was  determined  using 
two  stages.  The  first  stage  was  to 
compute  the  target  number  of 
respondents  for  eadi  estimation  cell 
using  the  standard  sample  size  formula. 
The  required  specifying  a  target  relative 
standard  error  (R^)  for  the  cell 
estimates.  The  USE'S  for  this  survey 
were  set  at  the  following  levels: 


Relative  standard  error  (percent) 


SIC  range: 
24  tlirou^29. 
30  through  39. . 
40  through  80.. 


S.0 

7A 

lOO 


The  units  were  then  allocated  to  size 
classes  within  the  estimation  cells  using 
Neyman  allocation.  This  method 
allocates  based  on  the  number  of 
establishments  in  each  stratum  and  on 
the  stratum  variability  in  the  key  design 
variable  (in  this  case  empioj'ment).  Size 
class  strata  having  a  large  number  of 
establishments  on  the  frame  or  a  high 
variability  in  employment  (as  defined  by 
the  population  variance)  received  a 
greater  number  of  sample  units  than 
other  strata  in  the  sample.  Because  the 
larger  size  classes  often  have  a  high 
variability  in  employment  this 
allocation  resulted  in  "oversampling** 
the  larger  size  classes  in  a  cell.  The 
required  number  of  cases  for  eadi 
stratum  are  shown  in  TABLE  1-2  in  the 
column  labeled  Target  Number  of 
Respondents." 
MtuNG  ooK  tan-n-m 


/VoLMLltaiU/ 


19. 


NUiibcr  Qt  n 


ftiM 


a«3 


1-19 


26S 


249 


as 


2< 


27 


281 


10#-2«9 
>29a 

f)ot«l 

1-19 
20-99 
lOA-249 
>2S0 

Total 

1-19 
20-99 
100-249 
>2S0 


Total 


ir«d 


Total 
91anta 


10,986 

1,995 

346 

147 

13,474 

864 
385 

220 
43 

1,512 

4,301 

888 

129 

44 


Total 

5,362 

1-19 
20-99 
100-249 
>250 

11,505 

3,254 

858 

449 

Total 

16,066 

1-19 
20-99 
100-249 
>250 

3,485 

2,830 

1,307 

576 

Total 

8,198 

1-19 
20-99 

100-249 
>250 

64,922 

10,656 

1.850 

869 

Total 

78.297 

1-19 
20-99 
100-249 
>2S0 

1,721 
735 
189 
157 

2,802 


1-2 

•  flMa.  Calla  Had*  and  Coivlatas 
Total  Huabar 


Taff9«t 

■aapondanta        Callad       Nay  1988 


39 

32 
12 


ill 

19 
19 

17 
30 

77 

37 
35 
11 
12 

99 

2t 
26 

13 
73 

132 

20 

30 

30 

184 

264 

45 

34 
12 
88 

179 

20 
20 
20 
96 

156 


78 
64 
24 
98 

264 

25 

40 
4S 
43 

153 

74 
70 
22 
24 

190 

40 
52 

26 

146 

264 

44 
62 
54 

384 

544 

60 
122 
126 

50 

358 

52 

52 
52 

197 

313 


41 
4t 
1% 
§4 

160 


78 

43 
49 

12 
19 

115 

21 
34 
13 


154 

13 
34 

34 
227 

308 

.38 
77 
•7 
4t 

234 

as 

33 
29 


155 
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TABLE   1-2,  oont'd 


SIC 

caoups 

SlM 

Tiotal 
rUata 

Tac9at 

Total 
Callod 

NuiiUMr 
Coa^latad 
May  1988 

282 

1-19 
20-99 
100-249 
>250 

700 
499 
184 
175 

20 
20 

20 
58 

40 

40 

40 

116 

25 
25 
21 
52 

Total 

1,558 

118 

236 

123 

283 

1-19 
20-99 
iOO-249 
>250 

1,289 
544 

179 
205 

25 
2S 
25 

92 

SO 
SO 

50 

184 

28 
30 
26 
92 

Total 

2,217 

167 

334 

176 

284 

1-19 
20-99 
100-249 
>250 

3,065 
767 
184 
155 

20 
20 
20 

70 

40 
40 
40 

140 

23 
31 
22 
61 

Total 

4,171 

130 

260 

137 

285 

1-19 
20-99 
100-249 
>250 

1,092 

549 

100 

45 

20 
IS 
10 
37 

50 
40 
30 
45 

36 
20 
15 
33 

Total 

1.786 

82 

165 

104 

286 

1-19 
20-99 
100-249 
>250 

860 

346 

95 

92 

20 
IS 
15 
50 

54 
44 
44 

62 

28 
29 
28 
39 

Total 

1.393 

100 

204 

124 

•       287 

1-19 
20-99 
100-249 
>250 

1.306 

338 

57 

43 

8 

9 

4 

44 

il 
33 
23 
44 

14 
19 
17 
21 

Total 

1.744 

65 

131 

71 

289 

1-19 
20-99 
100-249 
>250 

2,562 

918 

162 

85 

16 
23 

9 
51 

18 
52 
24 
85 

26 
31 
15 
38 

Total 


3.727 


99 


199 


tlO 
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TABLSl-2  ,  cont'd 

■•■ 

.• 

■ 

Vrgat 

Total 

Nuiibar 

SIC 

Sis* 

Total 

■iMibar 

Catat 

CoapUtad 

OMOPt 

Plaata 
606 

Mapondants 

Callad 

Nay 

1988 

291 

1-19 

20 

SS 

23 

20-99 

227 

28 

St 

23 

100-249 

85 

20 

SS 

28 

>250 

130 

59 

90 

48 

Total 

1,048 

119 

240 

122 

295 

1-19 

862 

•* 

21 

4S 

27 

20-99 

237 

26 

SS 

38 

100-249 

4S 

10 

24 

20 

>250 

9 

s 

9 

3 

^ 

.••• 

— — 

•  •— 

• 

Total 

1,153 

65 

135 

88 

299 

1-19 

516 

15 

32  . 

24 

20-99 

186 

22 

4S 

35 

100-249 

23 

4 

11 

11 

>2S0 

S 

5 

5 

3 

Total 

730 

46 

94 

73 

• 

300 

1-19 

8,062 

16 

32 

18 

20-99 

4,249 

13 

2S 

22 

100-249 

1,162 

? 

14 

17 

>250 

388 

IS 

36 

23 

•••• 

.— 

— — 

, 

Total 

13,861 

54 

108 

80 

30 

1-19 

1,983 

29 

50 

31 

(not    308) 

20-99 

722 

25 

SS 

33 

100-249 

239 

25 

SS 

33 

>250 

234 

4S 

96 

61 

Total 

3,178 

123 

246 

158 

311 

1-19 

283 

5 

24 

J 

20-99 

125 

9 

21 

11 

100-249 

29 

4 

IS 

3 

>250 

15 

5 

10 

5 

Total 

451 

23 

71 

22 

31 

1-19 

2,232 

S 

16 

6 

(not   311) 

20-99 

610 

13 

2S 

20 

100-249 

220 

13 

26 

16 

>250 

176 

13 

26 

17 
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TABLE    i-2,   cont'd 


SIC 
GROaPS 


SlM 


Total 


32 

1-19 
20-99 
100-249 
>250 

14,499 

4,207 

873 

448 

Total 

20,027 

33 

1-19 
20-99 
100-249 
>250 

4,983 

2,803 

1,006 

711 

Total 

9,503 

34 

1-19 
20-99 
100-249 
>2S0 

29,005 

11,849 

2,394 

1,080 

Total 

44,328 

35,36, 
38,39 

1-19 
20-99 
100-249 
>250 

117,005 

30,820 

7,468 

5,657 

Total 

1«0,950 

40,44, 
ft   45 

1-19 
20-99 
100-249 
>2S0 

45,323 

5,612 

799 

533 

Total 

52,267 

4S 

1-19 
20-99 
100-249 
>250 

439 

162 

18 

5 

Total 

624 

4S 

1-19 
20-99 
100-249 
>250 

12,982 

4,046 

844 

558 

Tac^at 


Total 


3,238 


47 


94 


59 


Total 


18,430 


15 
34 

35 
29 

113 

67 
67 
42 
25 

201 

62 

110 

'  86 

62 

320 

100 

126 

93 

80 

399 

20 
20 
20 
50 

110 

15 

15 

8 

5 

43 

40 

40 

40 

150 

270 


Total 
Caaea 
Callad 


28 
62 
64 
53 

207 

201 

201 

126 

75 

463 

113 
200 
157 
113 

583 

200 
188 
137 
133 

658 

37 
37 
37 
91 

202 

28 

28 

18 

5 

79 

73 

73 

73 

273 

492 


NuaLet 
Coapl«t«d 
May  1988 


10 
40 
44 

33 

127 

81 

139 

S6 

54 

360 

56 

117 

06 

66 

325 

90 

123 

9S 

84 

395 

20 
15 
15 
32 

82 

20 
21 
14 

6 

63 

47 
57 

50 
206 

368 
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TABLI   1-2*   cont'd 


SIC 
GROUPS 

81s« 

Total 
Plants 

Targat 
Nuiibar 
Raspondants 

Total 
Caaaa 
Callad 

Nuaibar 
Coi^latad 
Nay  1988 

SO  a  SI' 

-  • 

1-19 
20-99 
100-249 
>2S0 

4S,422 

3,464 

205 

S7 

200 
85 
38 

57 

384 

142 

7t 

57 

233 

106 

48 

31 

Total 

49,149 

352 

842 

418 

ss  a  7S 

1-19 
20-99 
100-249 
>2S0 

294, €32 
20, 940 

1,S23 
lU 

if 
!• 
It 
28 

38 
38 
38 
88 

20 
23 
18 
31 

Total 

307,117 

58 

158 

92 

72  a  73"" 

1-19 
20-99 
100-249 
>2S0 

139,999 

StSll 
527 

100 

128 
38 
St 
25 

248 
88 
48 
58 

119 
33 
28 
23 

Total 

14«,03S 

195 

398 

203 

7«4i  a 

7f92 

1-19 
20-99 

100-249 
>2S0 

18,099 
299 

12 

1 

•t 

at 

18 

1 

118 
48 

9 
1 

67 
32 

8 

8. 

Total 

18,400 

fl 

168 

107 

•0 

1-19 
20-99 
100-249 
>2S0 

233,984 

17,174 

8,310 

3,912 

•  St 
3t 
3t 

228 

SI 
SS 
55 

400 

55 

39 
279 

Total 

281,380 

338 

881 

402 

37 

1-19 
20-99 
100-249 
>2S0 

9,863 
2,997 
1,828 
1,072 

it 
it 

78 

19 

19 

19 

128 

72 

Total 


14,958 


188 


185 


102 


RaCara  to  81C  Codaa:   509),   5193,   5181,   5191,   5198 
'SpMieically  81c  Codas:    7211,7213,7215,7216,7218,7231, 
7241,7251,7281,7299,7712,7342,  and  7395 
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The  number  of  units  actually  selected 
from  the  D&B  frame  in  each  stratiun  was 
based  on  the  numl)er  of  completed  cases 
required  for  the  stratum  and  on  the 
expected  response  rate.  Almost  all 
sample  surveys,  especially  voluntary 
surveys,  select  some  number  of  cases 
which  do  not  result  in  a  completed 
interview.  In  some  instances,  these  will 
he  establishments  wliich  have  gone  out 
of  business,  are  duplicate  cases,  or  are 
companies  not  in  the  SIC  category 
shown  on  the  frame.  Such  cases  are 
'X)ut  of  Scope."  Other  establishments, 
though  in  scope,  refuse  to  participate  or 
are  not  reached  in  the  sampling 
protocol,  defined  here  as  a  total  of  five 
telephone  attempts.  Experience  on 
surveys  similar  to  the  PEL  survey 
indicated  that  a  completion  ratio  of  50- 
60%  was  expected  for  this  survey  (the 
ratio  of  completed  questionnaires  to 
total  cases  which  must  be  drawn — both 
in  and  out  of  scope).  However,  to  be 
safe,  a  larger  number  of  cases  were 
selected  and  held  in  reserve  6t>m  the 
DAB  frame  so  that  if  additional  sample 
units  needed  to  be  included  to  reach  the 
target  sample  sizes,  the  cases  could  be 
easily  obtained. 

in  fact  for  the  vast  majority  of  cells,  a 
00  percent  completion  ratio  was 
realized.  The  total  number  of 
establishments  called  in  each  of  the 
sample  strata  are  shotvn  in  TABLE  1-2 
in  the  column  labeled  'Total  Cases 
Called."  In  general,  this  number  is  equal 
to  the  target  sample  divided  by  aeo.  The 
number  of  completed  survey  responses 
is  shown  in  TABLE  1-2. 

A  Data  Collection  Methodology 

The  data  collection  method  chosen  for 
the  survey  was  Computer  Assisted 
Telephone  Interviewing  (CATI).  In  this 
method  the  interviewer  talks  to  the 
respondent  on  the  telephone  while 
sitting  in  front  of  a  computer  screen. 
Each  question  to  be  asked  appears  on 
the  screen  in  the  proper  sequence.  CATI 
systems  allow  for  the  responses  to  be 
examined  during  the  data  collection 
process.  Answers  that  are  out  of  the 
possible  range  of  responses  or  which  are 
not  consistent  with  other  answers 
received  eariier  in  the  questionnaire  can 
be  immediately  identified.  Another 
advantage  is  that  it  frees  the  interviewer 
from  using  a  hard  copy  questionnaire 
which  requires  skipping  manually  to 
different  parts  of  the  questionnaire 
based  upon  the  responses.  Finally,  this 
method  saves  resources  by  creating  a 
machine  readable  record  of  the 
responses  at  the  conclusion  of  the 
interview,  thereby  eliminating  the  need 
for  keypunching. 


7.  Establishment  Count  Comparison 

Comparison  of  the  survey 
establishment  count  is  designed  to  put 
into  relief  both  consistencies  and 
inconsistencies  between  the  sample 
residts  compared  with  other  existing 
databases.  Table  D-4  of  the  RIA 
compares  the  estimated  number  of 
establishments  bom  the  sample  survey 
with  the  Dun  and  Bradstreet  (D&B) 
establishment  list  (the  sample  frame), 
the  establishment  count  from  County 
Business  Patterns  (CBP)  and  the 
establishment  count  &t>m  the  Bureau  of 
Labor  Statistics  ES-202  file.  In  general 
the  survey  produced  establishment 
estimates  in  between  the  higher  D&B 
counts  and  the  lower  CBP  and  ES-202 
establishment  numbers. 

8.  Variance  Estimation 

As  with  any  sample  survey, 
quantification  of  sampling  error  of 
estimates  is  an  important  function. 
Errors  are  quantified  by  computing  the 
standard  error  of  each  estimate 
produced  from  the  survey.  Under  certain 
assumptions,  the  standard  error  can  be 
used  to  make  probability  statements 
about  estimates.  For  example,  an 
interval  approximately  equal  to  two 
standard  errors  on  either  side  of  an 
estimate  is  a  95  percent  confidence 
interval  Such  an  interval  indicates  the 
expected  range  into  which  the  estimate 
would  fall  95  percent  of  dte  time,  were 
the  survey  to  be  replicated  many  times. 

A  replication  teduiique  was  used  to 
determine  standard  errors  for  the  PEL 
survey.  Such  techniques  involve 
resampling  the  sample  data  multiple 
times  to  calculate  its  variability.  A 
replication  method  was  chosen  because 
of  two  diaracteristics  of  the  survey. 
First  some  of  the  estimates  which  were 
planned  to  be  produced  are  nonlinear, 
sudi  as  the  benchmarked  estimates 
described  above.  Second,  nonresponse 
adjustment  was  used  to  modify  the  final 
weights.  In  both  of  these  situations, 
replication-type  variance  estimators  are 
particularly  useful. 

The  PEL  survey  was  designed  using 
employment  as  a  variability  measure, 
llie  survey  results  are  consistent  with 
this  design:  those  estimates  more  closely 
related  to  employment  had  lower 
relative  standard  errors.  Hence,  the  RSE 
for  the  survey  estimate  for  the  total 
number  of  production  workers  over  all 
industries  was  three  percent  for  the 
total  number  of  workers  potentially 
exposed,  four  percent  overall,  and  for 
the  total  number  of  woricers 
overexposed,  six  percent  overall. 

Compared  to  these  estimates,  the  final 
cost  estimates  had  considerably  higher 
RSE's.  This  stems  from  the  fact  that 


many  establishments  were  assigned  a 
zero  cost  while  others  in  the  same 
stratum  were  often  assigned  a  very  large 
cost.  This  "all  or  none"  characteristic  of 
the  costing  algorithm  resulted  in  an 
increased  RSE  for  this  variable.  Even  so. 
for  all  industries  combined,  the  overall 
R^  for  cost  was  11  percent 

ft  Treatment  of  Non-Sampling  Errors 

An  important  component  to  any 
survey  effort  is  the  treatment  of 
nonsampling  errors.  Examples  of  such 
errors  are: 

•  Noiuesponse  bias — error  introduced 
because  some  selected  respondents 
either  do  not  respond  at  all  (unit 
nonresponse)  or  do  not  respond  to  a 
particular  question  (item  nonresponse): 

•  Response  bias— error  introduced 
due  to  the  way  questions  are  phrased  or 
the  way  respondents  interpret  what  is 
l>eing  asked  (this  also  includes  error  due 
to  deliberate  misrepresentation  of  the 
answers  to  questions  by  respondents). 

In  the  PEL  survey,  the  nonresponse 
problem  was  dealt  with  using  two 
standard  methodologies.  For  unit 
nonresponse.  a  mean  imputation 
procedure  was  used.  This  procedure 
assumes  that  there  is  no  fundamental 
difference  between  respondents  and 
nonrespondents  and,  therefore,  usable 
cases  can  be  reweighted  to  represent  the 
entire  universe.  For  item  nonresponse. 
an  imputation  scheme  which  uses 
related  cases  in  the  respondent  group  lo 
estimate  the  missing  data  was  used. 

The  situation  for  response  bias  was  ' 
handled  by  obtaining  information  from 
site  visits.  OSHA  conducted  90  site 
visits  in  a  cross  section  of  industries.  A 
portion  of  these  visits  were  performed 
on  establishments  which  were  also  in 
the  telephone  survey.  Data  on  key 
variables  collected  during  the  telephone 
survey  were  compared  with  information 
obtained  from  the  site  visits.  This 
analysis  can  be  found  in  Supplement  3. 

9.1.  Unit  nonresponse  adjustment 

To  adjust  the  sample  for  those  cases 
selected  from  the  D&B  frame  whidi 
where  called  but  were  out  of  scope 
(CX)S),  out  of  business  (OOB).  or  in 
scope  but  unwilling  to  participate  in  the 
survey,  the  following  approach  was 
used. 

•  All  solicited  sample  units  were 
assigned  a  response  code  based  on  the 
following  categories: 

Code  and  Description 

03  Non-working  telephone  number 

04  Incorrect  SIC— out  of  scope 

05  Out  of  Business  (OOB) 

06  Not  a  business  or  «vrong  business 

07  Duplicate  record 
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06    Cottld  not  reach  rMpoadml  afbr 

flvaattamptt 
00    Ca— muntealfcw  bitiar 

10  Initial  rahiaal 

11  Mid-imarviaw  tafcaal  (dttd  wH 
aaawar  initial  chaaiical  and  prnoaaa 
quaaliooa) 

12  Complatad  interview  (completed 
bo(hiiritial( 
queatiaaa) 

13  Otheri 
•  All  unite  having  a  reeponee  code 

equal  to  00. 00. 10. 11. 12.  or  13  were 
deaeified  aa  viable  eaaple  units  (in 
scope,  in  business).  Saa^ile  units  having 
a  response  code  equal  to  12  were 
claaaifiad  as  both  viable  and  usable.  A 
nonreaponse  adfustmsnt  weight  was 
assigned  lo  each  usable  reoocd  in  the 
databaee.  baaed  on  Hm  ratio  of  viable  to 
ueeble  sample  units  ia  lb*  rsoocd's  ceO 
and  »ize  stratum: 


tj' 


t  ir^>  / 
k  •  1 


i  —  number  of  MltaMtioa  OcB 

1 »  niunb«r  of  tlia  iii 

■  daas 

KVk)-lir*eMiM 

■aplauaMia 

-OeAstwise; 

KUJ-llf*aMiM 

■vie  writ  ia 

-OolhwwiM. 

The  use  of  this  weight  is  equivalent  to 
perfoming  a  meen  imputation  for  item 
nonrespoose. 

The  response  rate  may  be  defined  as 
the  number  of  usable  cases  divided  by 
the  number  of  viables.  end  the 
completioo  rate  at  the  number  of 
uaablaa  divided  by  the  total  number  of 


cases  contacted.  Using 
the  reepooee  and 


irale-«J« 
CompletiaB  rate>BflOuOK 

0.2.  Item  noweepoBse  adjustment/ 
imputation 

Often  survey  respondents  on  not 
know  the  enswert  to  some  questions  or 
refuse  to  answer  perticuler  questions.  In 
such  caaea.  it  to  poeeible  to  ffll  in 
missing  vahiee  using  an  imputatloa 
scheme.  The  idea  to  to  uee  iniofmattoB 
from  butfi  the  respandsnl  (anMears  to 
other  questions  wUcn  Iney  dhl  supply) 
and  inforawtion  from  otnsf  reepoodento 
(thoee  anewerii^  Ike  sriaeiiV  queetioa) 
in  order  to  estimato  a  i 
reeponse  to  the  i 

The  imputation  method  cfaoeen  for  the 
PEL  survey  is  e  hybrid  method  whidi 
combinee  the  caocepte  of  a  mean 
imputatloa  and  •  liol-dKk"  hnputation. 
A  meen  impototton  method  replacee  the 
mieeing  values  on  e  certain  questtoo 
with  the  mean  value  from  thoae 
reepondsnts  answering  that  queetiQiL  A 
hot  decs  method  attenipto  to  nnd  a 
lespondeut  who  matcbes  tne  reepondeBt 
heving  a  missing  vahw  (in  toima  of  other 
survey  chat  acterisMca)  and  usee  the 
value  of  the  "twin"  to  repiaee  the 
missing  value.  The  method  used  here  to 
a  hybrU  in  the  sense  that  H  employs  a 
mean  imputatiaii.  but  only  over  a  snaB 
segmem  oi  me  pupummn  wmcn 
obviously  matdies  the  respondent 
having  a  missing  value. 

In  particular,  the  procedure  examines 
three  or  four  digit  SIC  i 
the  estimation  call  by  sin  ( 
mean  vaioee  of  the  responses  to  a 
particular  question  of  interest  to  i 
sample  suby  oupingi  ware  used  to 
impute  the  nds^ng  valnee  in  that 
grouping,  fai  ttie  case  of  categorical 
variables  (for  example.  YBS/NO 


the  appraprlato 
to  wiseing  queetlons 
a  ptobabiHty  dtotrlbution 


It  should  be  noted  that  the  VI 
which  were  piacsd  on  the  database 
ware  not  intended  to  be  estimatee  of  Ihe 
missing  fusponses.  Rather,  daey  are 
meum  ni  oe  snoanme  responses  wmcn 
allow  the  caae  to  be  used  in  the 
ganeratioa  of  survey  estimates.  In  the 
aggregate,  estimatee  produced  using 
imputed  data  make  senee  for  use  in 
aggregate  estimates,  but  may  net  be 
uaefol  for  the  faidiTidnal  estabUshment 
Care  was  taken  to  die  hnputation 
program  to  be  sura  that  imputed 
rasponses  wara  ooosisteBt  with  other 
■newafufkv^M  ^il^M^^^^^tf  trf 
interest  OrigMl  luspoasaa  to  aH 
questieaa  wave  retained  on  the  sampla 
record  and  all  I 
imputed  vahto*  1 

One  set  of  queationa  which  waa  not 
imputed  for  waa  whethei  annitaring  far 
dw  pwaennj  of  certain  toxic  cfaemicato 
was  done  at  the  estaUishBasnt  Tbe  data 
ooUactad  produced  an  estimate,  far 
thoae  establishmenta  where  chemicnls 
or  proceissB  were  found,  thet  ISA 
percent  did  monitoring.  71  J)  percent  did 
not  do  monitoring,  and  12.3  percent  of 
respondenta  did  not  know  or  refueod  to 
answer  the  queetion.  Of  thoee 
establishmento  that  did  monitor.  2S.0 
I  pravidad  tlte  wquested  data. 


10.  Smrrejr  bmtnanent 

As  mentioned  earlier,  data  collection 
for  PEL  survey  waa  accomplished  by 
Computer  Aseistod  Telephaoe 
Interviewing.  Prior  to  calling,  a  letter 
wes  sent  to  each  selected  establishment 
Thto  letter  to  shown  in  Exhibit  l-L  Also, 
a  bard  copy  version  of  the  PEL 
questionnaire  is  given  in  Exhibit  1-C. 
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fcMllblT  1—1 

A»s«iani  SecMla>v  KM  ^ 

Occupakonai  SaMly  and  Heawi 
Waihwflton  DC  20210 


rebruary  25.  1908 


SIC  Code  3479 

■etal  Coating  ft  JUXied  Serv. 

on  Approval  Mo.  1218-0142 


■r.  John  Q.  Sanple 

C&aiman 

Anycoapany  — 

123  Saaple  St. 

Anytowa.  US  12345 

Dear  Mr.  Saaplet 

Tbe  Occupational  safety  and  Haaltli  Mninistratlon  (OSHA)  of  tne  U.S.  Departaent  or 
Labor  is  required  by  law  to  aet  pemissible  exposure  imits  for  cbenical  substances 
in  tbe  workplace.  Current  exposure  llaits  were  set  17  years  ago  using  values 
estabUsbad  by  tbe  Aaerlcan  Conference  of  Govamnental  Industrial  Hygienists 
(bOOZH)  and  tbe  bawrisan  Matiooal  standards  Institute  (JUttI). 


OSBA  has  begun  a  process  for  revising  out-of-date  permissible  exposure  llnits.  To 
ensure  tbat  any  new  exposure  Halts  take  into  account  actual  worl^lace  conditions, 
we  are  conducting  a  voluntary  survey  of  U.S.  business  establiataaehts.  Included 
will  be  questions  about  specific  processes  wtalcb  we  believe  are  perforaed  in  your 
industry  and  a  Halted  (no  acre  tban  10  per  process)  list  of  cbenicals  whlcb  we 
believe  are  involved  in  tbose  processes.  Tour  facility  was  selected  to  be  included 
in  tbe  study. 

Decisions  regarding  new  pemissible  exposure  iMits  will  be  inproved  signiticAntly 
If  we  have  input  fron  as  naay  fine  as  possible.  The  interview  will  take  aoout  30 
Binutes.  Manes  of  responding  fims  will  not  be  associated  with  tneir  anewers.  and 
all  data  will  be  treated  aa  confidential  by  our  contractor. 

Plaaae  help  us  expedite  tbe  survey  process  oy  returning  to  us.  wltbin  one  week,  tbe 
enclosed  postage  paid  card  with  the  nane  and  phone  nuaber  of  tbe  person  in  your 
organisation  our  c<Hitract  interviewer  should  contact.  If  this  card  is  not 
received,  a  representative  of  our  contractor,  KCb  Research.  Inc..  will  call  your 
office  directly  to  conduct  tbe  interview  or  be  directed  to  the  coapany  officxai 
dealgnatad  by  you. 


Bncloaad  is  a  list  of  tne  topic  areas  for  tne  survey, 
for  tbe  interview. 


This  nay  hexp  in  pr«parin.j 


We  appreciate  your  cuot>eratlon  and  look  forward  to  receivin9  the  intomation  we 
need  fron  your  designated  representative. 


Sincerely. 


John  A.  Pendergrass 
Assistant  Secretary  tot  OSHA 

Enclosure 


UMI 


UMI 


/  Vol  S4.  Ns.  U  /  Tlittraday. 


Ml  1M»  /  RmIm  aad  BAflubtioM 


Tonci  covmD  it  sumr 


I-     qpgiAi  riw  ciMJUCTHisTict 


•  PrlMwy  activity  at  tkls  lacatlaa 

•  AyyroKiaat*  aaBban  of  yroiactiaa  4  aaiaci 
ir  of  shifts  par  4ay  aai  laafltk  of  alilft 


tforkacs 


II.    iMiffiriC4TioM  7f  «»—AT  -nemts  mtmm  it  fiw 


O— icaia  «aa4  la  apaclf  Ic  procaaaaa  ar  oparatiaas 
aatlaata4  aaaatltlaa  lavalvatf 


af  nark  statlaaa  ac 
r  af  narkara  at  aacfc 


*  Oaacrtptloa  af  pracaas 

itllatlaa  aad  aaclaauraa 


ly  Ilaaa 
rlag  caatcals  sacli  as 


laa  parfocaaaca 


•  latlaatad  frsqasacy  af  procass  ar 


OaacKlptiaa  af  parsoaal  pcocactlva  afalpaaat 

lacla^lat  raspiraton,  aya.  faca.  aad  skia  protacciea 


•  lafacaatiaa  rafardlat  aapeaara  aaaitarlag 
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BonaiT  1-2 


1.  014  yau  raeaiva 


.  aa  ara  eoaducttnt  a  survay  oa  kahalf  af  0«U  to  assass  ' 
praaiiaaa  af  all  typaa  of  Iwisiaassaa  la  Um  kaadllat  of  toaU 
■Iwlirala   A  latiar  waa  aaat  ia  yaa  lafacalnt  you  of  this 


laitarff 


1  •  taa 
a  -  M 

If  aaswar  nraa".  batla  aaat  paratrayli  wltli  "Aa  you  knotr." 

If  aaawar  **  Be  ".  bacla  naat  paragraph  iriili  "X'a  sorry.  Lot  aa 

HiMt  ilM  lattar  aaU  ahout  ttia  survay**. 


•rlxa 


Ha  ara  laiaraaiad  la  uadarstandins  all  sltaifleaat  aparatloaa  or 
eaaaaa  la  yaur  flra  that  taoaraia  duai.  aiat,  fuaaa,  taaaa  ar  vapar 
tliat  yaur  aaplayaaa  ■Igbt  paiaatlally  aaeauatar.  of  itauraa.  all 
rsaasaass  aad  troao  or  toefMiloalcal  saerata  irili  ba  Iwat  »^rt<«y   _.. 
tmfttWHH  1^  ■»  eoaasav-aaaelflc  lafocaattaa  atU  »♦  ralaapad  to  OgU. 


2.  flMuld  X  dlract  ay  quaatlona  to  yau,  ar  la  ilwrs 
flra  aiM  yau  faal  would  ba  battar  «iallf lad  ta 


alsa  U  tlta 


1  -  yaa. 

2  «  aa.  call 


will 


ir  survay 


TltU 


C  •  call  back  (tat  up  tlaa  for  racoatact) 
■  -  lafuaad  ta  aaswar  (Taralaata  latarvlaw) 
D  ■  Ooa't  Ksow/  M 


in  bv  sskiaa  sows  sanorol  TtTlJnf  tlTWt  ITIt   ftTtUtf 


S.  Our  racorda  show  yaur  flra  to  ba 
la  tbla  carraetr  <Xatarvlawar  will 
thla  tic  cada.) 


ji .t 

tltla  or  brlaf  daacriptloa  for 


X  -  laa 

a  -  ■•. 

c 
■ 


aur  fuaetloQ  bora  is 
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I30UBIT  1-2 

(oxit.) 


t  •  

C  •  OBli  taak 


yro4uetlo« 


at  tlda  loMtlont 


S.     Nan  SMiy  — Ui»— i>ra  Mertwrs  (for 
•I— li^  staff)  «a  fait  a^loyt 


^la>  fUktmru,  waiters  A 


aalataaanea  Morkars 

laa  warlnra  «e  ■alntananc*  functions 


•  MM.  only  elarical.  asnaftarial.  or  aalas  yarsannal 


Sa.  Of  thaaa  Mintananco  tMrkors.  Iiow  aany  «o  M^ntlnt  ••  thair  »rla»ry 
tctlsityt 


«a  Min^^n*  as  yrlaary  activity 


Sk.     Of  thaaa  aalntananca  tMtrkars.  hsw  aaay  «a  waUlaft  aa  tbalr  rriaary 
tctisityf 


1  • 
1  • 

c 
■ 


«a  waUlng  aa  rriaary  activity 


«.  Maw  May  shifts  9»t   day  (2«  hr.  »arlo4)  «e  you  hsva  at  this  locationt 


X  • 

c 


ahlfts/2«  hr. 
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aUUBIT  1-2 
(cunt.) 


It  to  aak  you  aosM  quastlons  about  ctiasiieala  iMiich  wo  ballova  ara 
ttmmam  saoat  firaa  in  your  industry.  {Thaaa  chasicala  would  ba  salactad 
o«  tlM  taaifl  of  larta  voIusm  ussts.  known  tokicity.  or  known  axposura 
piokls—  !•  SMcaaa  af  paraiaaabla  llaita  aa  idantif lad  froa  ■on  or  iHis 
or  froa  iaiuairy  a^part  ofinionl. 


usad.  procaasad,  or  oaittod  «t 


1.     Uhieh  of  tha  foiiowint  choalcals  ara 
your  facilityf 


Chaaicai  4 


l«Vaa 


2-ao 


tTho  latarviawar  will  raad  chaaicai  list  spacifiad  for  this  4-di(it  SIC 
If  "Don't  Know"  (D)  is  tho  rasponsa.  tha  latarviawar  will  than  attanpt  to 
clarify  tha  quaatioo  by  raad ins  a  list  of  eoaaon  aynonyas  for  tho 
ehsaicai.  Tha  aubaaquant  answar  can  than  ba  raaasassad  as  "Taa"  or  "mo". 

%.     Ara  thara  any  othar  chaaicals  in  aajor  usa  in  your  oparatlons  that  t 
dU  aat  lUtf 

1  -  Vaa  (Skip  to  ft  and  add  to  liat) 

2  -  Mo 

C 

■      ' 

«.  What  la  tha  approxiaata  quantity  af  chaaicai  k  that  your  facility 
eh  waak  er  aontht 

^____  Iba.  par  Msak  purchasad 

tais.  par  waak  purchasad 

Iba.  par  nonth  purchasad 

%lkXm.   par  nonth  purchasad 


1  - 

2  • 

3  • 

4  - 
C 

■ 
D 


1989 


■aaaat  Ouaatloo  §9   until  all  Idantifiad  chwricals  ara  ouantlflod. 


UMI 


/  Vol.  54.  Na  12  /  Thuraday.  January  la  198Q  /  Rule*  and  RegnlatUms 


OOllblT  t-2 
poontTr 


a  -M 

« 
■ 


Itaiia 


by  y«Mr  CU«  it 


elMaiealat 


i 


u. 
t 

» 

4 

e 
■ 


(■ki»  to  au) 

ItaiU  iMv*  teM  ««oaU«t 


ra.*a 
■UMH  ML*a 
aoeiii  tUT'a 


lUfttlWt  m  •>~*^  »roeM— /oaTatiima  nfcUfc  w  ttUtYt  iff 


U.     Ac*  aay  of  fcto  fallawiiia  yrocM 
raailliyt 


la  your 


Op«ratloa  §1 


l«tM 


lUitocvlaHW  «Miia  FMa  llal  of  u»  to  *  ycoc— ■•  or  •f*raiio(M  fcitimd 

r«r  uos  «-ai«it  aic  taa*  .    tm*  list  «Mia  aa  ia«i»ifiaa  fc««  ■•cwMHry 
mU  laauatry  •xptf.     If  iafaoMtiaa  rnaraiaa  ralawant 
MM  Mt  availaau  or  awfdeUai.  ikHi  tau  «M^Laa  tMu^  ^ 
U  alUU  pcaaaaa/oyaratloa  i4a»ilfiaailaa  inm  tka  rMfpaiintl. 


M.     aca  UMca  aay  atlwr  arocaaMS/o»arailaaa  at  ymr  facility  that  I  414 
lUtff 

>  Toa     (tkla  ta  fU  Mi  a«4  to  lUt) 
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BQUblT  1-2 
(cont.) 

ror  ooch  idontiflod  Broeoao/ODorotiop.  »»k  ouootiona  14  -  2» 

14.  la  rreeaaa/Oparatloa  1: 

la  Chaiaeal  k  uaodt  1-Yoa  2-«o  C  ■  I 


wfTiL  UJL  loamntP  amactLa  mavb 


asKBD  aaouT  usage  la  this 


IS.     Mow  aany  Mork  statlono  (or  aaaoMbly  llaoa)  ara  involvod  in  thia 
yrocaaa/oyorat  ioof 


1  - 

2  - 

C  ■ 

■ 

t 


Mork  atationa 
•aaaafely  linoa 


1*.  Ob  avoraga.  how  aany  Morkara  ara  diroctly  involvo4  la  tbia 
yrocaaa/oparation  at  oaeh  work  atatloo  (or  aaaaaaiy  liiia)r 


1  - 

2  • 

C 
■ 


workara/work  atatloo 
Hockara/aaaaahly  Una 


17.     Of  thaaa  trarkara.  what  parcant  work  axcLuaivaly  at  thia 
procaaa/oparationt 


1  -  1001 

(6o  to  iia) 

2  -               % 

c 

^ 

■ 

1  (Co  to  «ia) 

0 

) 

17a.     ror  tlwaa  workara  iMio  do  not  work  axcluaivaly  at  thia 
precaas/oparation,  in  irtiat  othar  procaa^aa/oparationa  <tra  tli«y  aUu 

aiirioy^v 


1  - 

9 


BEST  COPY  AVAILABLE 


2nt 


/  Vd  54.  N*  12  /  nuwdM*  I«p— «y  H>MM  /  ^"^^ 
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(oont.) 


It.    u 

1  • 

2  • 

e 


It.       IS 

t  • 

2  • 

e 
■ 

20.     Is 

1  • 

2  • 
C 

■ 
O 


9ro««ss/«f«ratie«  • 
(tki»  t*  ffl4> 


l«t«ly 


Biivityf 


ESOnBIT  1-2 
(oont.) 

22.  *r«  rttspirstors  reuiiiMLy  us«4  by  MOrtMrsf 

1  •  tM 

•  as  '\       (tki9  to  •  23) 


n 


tliis  ycvcMS/oysrstlMi  locst«4  oyttMrst 
VM     (tki»  t«  •2t> 


Uis  yrocMS/stwatlon  vmillsUtt 


1 


(tkl»  f  §  2l> 


20a.     Uhai  Is  tte  tyys  of 


1  •  Local  aidiaust 

2  •  CoMcal  tllyiiao 

S  •  Batural  vaatllatloa 
4  •  Othor  (svaelCy  tyyo) 


21. 


itlUtioAt 

t  «  too      2-10  C 


NOW  eCtoa  Is  tills  yrocoos/oforoiloa  pw:to€wm4  AirLnt  oach  •hiftt 


t  • 

2  • 

S  - 

4  • 

5  • 
t  - 

e 
■ 


continuously  ovor  ontlro  shift,  ovory  sMCt 

Doily  (s»ocify  t/«ay)  

Uookly  (syoclfy  ff/ttook)  

■onthly  (ofoelfy  i/aonth)  

toorly  (ovooify  f/yoar)  


22o.  Uhat  tyyo  of  rostiratorf 

1  •  tiatlo  uoo 

2  •  Half -Mask  eariridso 
2  •  Nolf-iMOk  eonUtor 

4  a  riill-faea  eartridto 

5  •  rull-faeo  eanlstor 

4  ■  fsMsrst  sir  furifylnt  rasyirator 
y  -  Air  su9»lioi  rooyirotor 
•  ■  tolf-conioiaot  broathint  syparatus 
t  •  tscsfs  rasyirator 

10-  Othar  ' 

C 
■ 
0 

22.  Do  you  yrovido  aaintonanca  workers  *Ato  taavo  axyoouro  to  this  yroeooo 
with  rooyiratorat 

1  -  Too 

2  •  to 

C 


24.  Is  skin,  faea.  or  oyo  yrotoctlon  usodt 
1  -  Yos 


2  -  to  '\ 

I       ) 


(Skiy  to  f2S) 


Othor  (syocify  #/yorio4> 


240.  What  tyya(s)  of  skin.  f«co,  or  oyo  yrotoctlonr 

1  a  Long  sloovo  shirt 

2  a  Covorall 
2  a  Ayron 

4  >  Clovos 

5  '  Chosilcal  yrotoctivo  Clothing 
4  a  Cotftlos 

7  a  yaeo  Shlold 

t  a  othor  

C 
I 
0 


.:  iaAJ;AV/^  YsQJ  f;^^^ 


/  VoLK.NQ^U/'Iluinday.)— ■QlHiaBi/Rul— •ndRegihtkiM 


t3(HIBlT  1-2 
(oont.) 


It 


1  •  IM 

a  •  ■• 

e 
■ 


2*.     HM  mviroMMaUl  ■onlterlat 


t    -  1M 
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A.  Scope  and  SehcUoa  of  FELm 

On  dM  basis  of  aU  avktence.  OSHA 
has  oondaded  diat  dw  TLVs  published 
by  die  AOGDi  oonstitote  die  best 
available  starting  point  for  detenniiring 
the  sobstancses  tndiidedin  this 
Ruleinalring  Thus,  the  boandaries  ef  die 
s«d)stances  to  be  considered  in  this 
standard  were  estabhriied  to  include  aU 
of  die  substances  included  in  the 
1987-68  ACCHH  TLV  listing.  There  was 
wideqiread  support  for  OSIA's 
selection  of  theie  substances  for 
regulation  wtudi  increased  the  Agency's 
ocmfidence  that  the  substances  selected 
for  this  generic  rulemaldag  are  both 
necessary  and  appropriate.  See  also  the 
disoission  in  Section  LD.  ef  die  Proposal 
and  IV.  D.  of  this  pteamUe. 

NIOSH  (Ex.  6^C7)  addidonaHy 
recommended  as  a  potential  sooroe  the 
Nordic  Expert  Group  for  Doconentation 
of  Oxaipational  Bxposare  limits. 
fflOSH  stated: 

No  aiaila  MMVoe  shoold  be  expected  ts 
•tand  dflM  at  ■  coaqmhaBciv*  list  of 
candkiat— farrBgul«tion.OSHAafaBald 
cooalraolits  own  ooo^irBDaniiva  bM  iiy 
diawiug  iatmaiartwi  boot  all  ( 
i(Bx.0-<7,p.«0). 


OSHA  apees  widi  NIOSH  in  general 
althov^  it  determined  that  tt  was 
necessary  to  select  a  sin^ 
comprelieasive  Bat  as  (he  starting  point 
for  oonsideratiaa  for  legulatioiL 

As  described  fai  the  Proposal  the 
Agency  used  both  die  NIOSH  RELs  and 
ACGIH  TLVs  as  starting  points  for 
eatabliahiag  PB/a.  and  then  carefully 
reviewed  afl  of  die  Illeiatuia,  comments 
and  testimooy  submitted  indie  course  of 
diis  rulemaking.  Ater  carefid  review 
and  evahiatinn  of  dds  body  of 
information  on  any  given  substance  and 
in  conformance  with  Agenqr  policy  and 
atatutoiy  requirsmmts.  091A  dien 
determined  the  ajqiropiiate  PELnrPBLa 
for  eadi  sidistance. 

D.V.  Henderson.  Jr..  Director  (rf 
Environmental  Miia%  lor  the  Texaco 
Company,  endorsed  OSHA's  diaice  of 
r^ulatoiy  candidates  by  stating:  "No 
substances  are  taiduded  in  the  Usttngs 
which  should  be  excluded  from  the 
rulemakfai9"{Ex.  3-888).  In  diia  regard. 
NIOSH  also  expressed  smqxMl  for  die 
inclusion  of  the  proposed  substances  but 
urged  OSHA  to  take  further  action 
"immediately  upon  completion  of  diis 
rulemaking  .  .  .  to  establish  FBLs  far  aD 
substances  that  are  exdnded  from  dds 
rulemaking"  and  for  whidi  NIOSH  bas 
made  a  recommendation  to  OSHAfBx. 
8-47.  p.  19).  NIOSH  stated  that  OSHA 
should  initiate  "consoBdated 


ndemaldng  .  .  .  to  adopt  all  NIOW 
RELs  pen^ng  (the  initiation  of) 
(duemical-spedfic  Section  6(b) 
rulemaking  .  .  ."  (Ex.  8-t7,  p.  17).  In  die 
future  OSHA  will  review  ftose  RELs  for 
wfaidi  tboe  are  not  PELs.  Based  on  diet 
analysis,  odier  priorities  and  resources, 
OSHA  will  determine  die  need  to 
develiqi  PELs  for  these  substances. 

For  its  discussion  of  health  effects. 
OSHA  grouped  substances  on  the  basis 
of  the  TLV  documentation.  Ibe 
substances  were  divided  into  Bfteca 
generic  healdi  effects  groups.  Hieae 
were:  nenropadiic  effects,  narcotic 
effects,  sensory  irritants,  liver  and 
kidney  effscts.  ocalar  effects,  adverse 
respiratoiy  effects,  caidiovaacalar 
effects,  systemic  eSiects,  no  observed 
effects,  physical  irritants  and  other 
effects,  odor  and  taste  effects,  analogy, 
biodionical  and  metaboBc  effects, 
sensitizers,  and  carcinogenic  effects. 
Ibe  OSHA  analysis  dso  considered 
three  qiedal  categories  concerned  with: 
diange  only  to  the  STEU  diange 
regar^ng  ddn  desigDatioo  in  Ae  TLV: 
and  situatiooa  where  die  TLV  is  greater 
than  the  existing  PEL. 

OSHA  is  estABsfaing  these  new  Bodts 
for  general  industry  od^  at  diis  time.  In 
the  future,  consideration  wiB  be  given  to 
ai^lying  these  Bmits  to  construction, 
mailtinie  and  agriculture.  To  attempt  to 
conaidiu  these  sectors  in  mia  nuesBuang 
would  have  delayed  this  inqxirtant 
process.  See  also  the  discnaaion  in 
Section  IV.  F.  off  dds  PieaiiuMe. 

RStait-UpSabethUe 

OSHA  Intends  diat  dw  effeolive  date 
of  die  new  expoeare  limits  Shan  be 
Mardi  1. 1980.  in  coofbcmenoe  widi 
provisloas  set  forth  in  Section  9(bN<)  af 
dieOSHAct 

In  addttien.  OSHA  has  set  fordi  I 
up  dates  for  meat  ef  Ms  health  I 
acknowledging  diet  it  takes  time  for 
emidoyers  to  evalaate  tijipaauiei  as  wdl 
as  to  pnrdiase.  instafi  and  make 
operaUe  equipment  to  oentrol  audi 
exposures. 

In  die  case  af  this  standard.  OSm 
has  considered  the  need  for  starts 
dates  to  allow  aaflbiieBt  time  to  Idte 
into  acooont  the  fsct  diet  many 
employers  will  have  to  evaluate  and 
make  aperaUe  controls  for  sever  SI 
different  diemicals.  This  w9 
unduubtedly  require  more  time  timn 
would  be  necessary  for  only  one 
chonicaL 

OSHA  bdieves  diet  Seiiteiuber  1. 
196B.  is  a  reasoimble  time  by  whidi  to 
evaluate  exposures  and  caeae  into 
compliance  widi  any  reasonable 
oiHnbination  of  eny'^eering,  woim 
practice  and  respirator  control  methods. 
OSHA  standards  generri^r  have  bad  a 


period  ss  approtdaMt^rtUs  iewgta  ar 
shorter  to  coeu  into  oompliaaoe  with  an 
expoeare  liadt  with  any  reaaaBabie 
combination  of  centfois.  See  for 
exaayia,  the  benasne  slaadaid.  28  CPR 
19iaiOC9  {mym,  58  FR  SM8a  948899 
(September  11. 1997)  and  fte 
formalddiyde  standard.  28  CFR 
19iai(M8  6>NZNiv).  92  PR  * 
(Decendier  4, 1997).  OSHA  < 
has  indicated  diat  the  sixHnoolh  period 
following  die  eBscdva  date  is 
appropnate  and  aalBcient  to  came  into 
com|wianoe  with  any  reasonable 
combination  of  controls. 

Ibe  propoeednde  (88  FR  28860  et 
seq.)  suggested  six  oMntfas  from  the 
publication  date  of  the  final  rtgyistion 
as  a  reasonable  time  for  enqdtqrers  to 
evaluate  the  exposures  of  dieir 
employees  and  to  coare  into  oomphanne 
using  any  combination  of  respirators, 
work  practices  and  engineering  controls. 

Company  [Ex.  8-888)  and  the  ^mtbetic 
Organic  Chemical  Maniifa<'.tuieis 
Association  (SOCMA)  (Ex.  8-891). 
incficated  diat  such  an  approach  aras 
appropriate.  Ibe  Kerr  McGee 
Corporaliaa  (Ex.  3-623)  was  i 
qwdficiaitoo 
thatdwinitid 

be  extended  to  a  M-flMBdi  pariad  to 
allow  industry  sufficient  tinK  to  I 
and  devdep  the  necessary  control 
measures.  The  American  Paper  lusUtnte 
(Ex.  3-685)  was  dso  of  die  opinion  dMt 
an  initial  Aasanth  oempliMioe  period 
would  be  tea  Aort.  OSHA  bayevaa  diat 
the  September  1,  '• 
based  en  ^  of  the  < 
and  OSHA's  paste 

OSHA  has  generalMr  provided  assure 
extended  pwiad  to  ooare  into 
compliance  asing  die  hietardiy  ef 
contnris  oontained  in  28  CFR  19IO.1O09 
(e),  ufith  Its  preference  tot  engmeenng 
and  work  prautiue  t.uutiuls.  It  takes 
more  tinw.  tai  general  to  flaa.  ] 
equipment  inatafl  and  I 
nigineering  controls  tlian  to  J 
other  types  af  control  i 

poiods  toohide:  1  to  10  years  (<f 

Bpen  the  aeotoQ  far  the  lead  sisndsrd. 

29  GFR  1919.102S<e):  4  yema  fsr  dw 

cotton  daat  standard.  28  CFR  mo-ioa 

(m):  2  yaare  far  the  1 

CFR  1910^889  (m)(2)fli):  and  M  i 

for  dw  fomaldelqFde  atandatd.  28  CFR 

19iaiO«8<^Q(v).Tbeee  dataa  have 

varied  depcading  upon  OSHA  aatimates 

of  (he  ^fficalttes  iavnbed.  OSHA's 

experienoe  bas  been  that  I 

times  for  dwse  standards  have  J 

sufBdent 

In  die  Proposal  OSHA  abo  eetimated 
diati 


2nt 
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would  have  to  control  expoaurat  for 
several  different  chemical*,  could 
achieve  compliance  within  four  years 
using  the  hierarchy  of  controls  s|Mcift«d 
in  29  CFR  ISiaiOOO  (a)  (U..  angiiMering 
controls,  work  practices,  and  if  these  are 
not  feasible,  personal  protective 
equipment).  Regarding  the  four-year 
engineering  controls  implementation 
date  schedule.  OSHA  received  a  number 
of  comments.  Generally  industry 
supported  the  four-year  period  NIOSH 
(Ex.  B-A7)  suggested  that  two  years  was 
a  reasonable  time  for  compliance,  and  a 
number  of  unions  supported  that  period. 
The  Fibre  Box  Association,  however, 
recommended  ten  years  (Ex.  3-823). 

In  testimony  |uly  15,  lOSa,  related  to 
the  experience  of  the  Washington  State 
Occupational  Safety  and  Health 
Administration  with  respect  to  updating 
permissible  exposure  limits.  Stephen  M 
Cant  stated  (Ex.  20): 

Waaklngton't  PEL*  kMcanM  afractive  thirty 
days  aflar  adoption  and  did  not  Induda  a 
Ui^hy  ph«M-in  for  •ncliMenng  controls.  No 
prolMt*.  fto  compUlnU.  and  no  obasrvabie 
difficultlea  hav«  liaen  encountered:  however, 
bsa  of  good  judgmani  la  always  critical  lo 
•ucceaaful  anforcemenl.  Engineerint  controls 
are  not  always  feasible,  although  algnificani 
improvament.  if  not  total  control  ia  often 
u)>tain«d.  In  practical  tenna.  longer  interim 
times  between  iaiplemenUtloa  and  full 
fngineeting  control  tends  to  occur  with 
lonvered  PELs  and  In  soma  caaes  raapiratora 
provide  the  only  control  or  are  used  in 
comblnatioa  with  angineering- 

OSHA  baa  evaluated  tha  data  from 
various  industries  regarding  the  time 
needed  to  come  into  oonpUance  with 
tha  hierarchy  of  controls  set  forth  in 
19iai000  (e).  and  has  determined  that  it 
is  feasible  for  employers  in  nearly  all 
operationa  to  achieve  compHanoe  using 
engineering  controls  by  December  31. 
1992.  OSHA's  experience  is  that  for 
substances  of  normal  difficulty,  one  to 
two  years  is  sufficient.  The  longer 
approximately  four-year  period  takes 
into  account  that  soow  employers  will 
have  to  control  several  substances  and 
alao  considers  thoee  few  substances 
where  compliance  may  take  greater 
efforts  for  some  employers.  Becauae  of 
the  large  number  of  employers  and  types 
of  industry  OSHA  covers.  OSHA  does 
not  believe  a  very  short  period  similar  lo 
that  used  by  the  State  of  Washington 
would  be  feasible.  For  a  very  bomU 
number  of  spedfk  operationa  (involving 
4  substances—carbon  monoxide,  carbon 
disulfide,  sulfur  dioxide  and  styrene — 
which  are  discussed  in  this  preamble  in 
Section  Vn.).  OSHA  has  indicated  that 
employers  may  use  any  combination  of 
controls  and  that  the  burden  of  proof 
that  the  final  rule's  limits  can  be 
achieved  in  these  desifnatad  operations 


using  engineering  controls  will  rest  with 
the  Secretsry  of  Labor,  rather  than  the 
employer. 

Since  OSHA  is  in  the  process  of 
reviewing  regulations  relating  to  the 
hierarchy  of  controls,  it  ssked  in  the 
Proposal  whether  the  phase-in  period 
should  be  besed  on  the  final  decisions  in 
that  rulemaking.  Most  of  those  who 
commented  supported  flxed  dates.  The 
Dow  Chemical  Company  (Ex.  3-741) 
urged  the  Agency  not  to  wait  to  set  a 
start-up  date  for  this  rule.  A  few 
companies  (Exs.  3-669  and  3-527) 
suggested  that  tha  Agency  delay  the 
coming-into-compliance  period  until 
after  publication  of  any  new  regulations 
on  this  subject:  these  commenters  cited 
costs  of  compliance  as  a  major  concern. 

OSHA  concludes  that  Rxed 
compliance  dales  are.  in  general,  more 
appropriate.  The  times  set  are 
reasonable.  Tha  additional  protection 
for  many  workers  is  a  very  important 
goal.  Only  a  small  number  of 
participants  supported  the  alternate 
approach.  However,  OSHA  is  setting 
forth  the  possibility  of  a  one-year 
extension  ss  discussed  below. 

OSHA  did  not  raise  the  issue  of 
methods  of  compliance  in  this 
rulemakino.  The  exposure  limits 
required  aRer  the  Transitional  Period, 
sre  to  be  achieved  with  the  then  current 
hierarchy  of  controls  set  forth  in  29  CFR 
19iai000  (e). 

In  a  separate  Rulemaking  OSHA  will 
be  requesting  public  comment  on 
methods  of  compliance  shortly.  The 
results  of  that  review  may  lead  to 
change  or  no  change  in  the  OSHA 
hierarchy  of  controls  as  set  forth  in  29 
CFR  19iai000  (el. 

As  discusaed.  OSHA  has  concluded 
that  4  years  is  a  reasonable  period  for 
coming  into  compliance  with  the  new 
expoaure  limit  through  the  methods  of 
compliance  set  forth  in  29  CFR  19iaiOOO 
(e)  with  its  preference  for  en^neering 
and  work  practice  controls.  If.  however, 
the  rulemaking  on  methods  of 
compliance  has  not  been  completed  and 
published  in  the  Padatal  Ra#alw  by 
December  31. 1991.  either  with  a 
determination  to  modify  or  not  to 
modify,  then  some  sdded  flexibilify  is 
appropriate. 

Accordingly  para.  19iai000  (fN2XU) 
provides  that  if  the  methods  of 
compliance  rulemaking  is  completed  by 
December  31. 1991.  then  compliance 
with  paragraph  (e)  to  lower  exposures  lo 
the  new  limits  is  to  be  achieved  by 
December  31. 1992.  If.  however,  the 
methods  of  compliance  rulemaking  is 
not  completed  by  December  31. 1991, 
then  compbance  with  paragraph  (e)  lo 
the  new  limits  is  to  be  achieved  by 
December  31, 1993. 


OSHA  proposed  that  in  the 
Transitional  Period,  the  existing 
exposure  limits  sre  to  be  achieved  with 
the  hierarchy  of  controls  specified  in 
1910.1000  (e).  That  has  been  the 
requirement  since  1971.  Participants  did 
not  object  lo  this  provision.  OSHA  is 
maintaining  this  provision  in  the  final 
standard.  Between  September  1, 1989. 
and  December  31, 1992.  the  existing 
limits  from  Tsbles  Z-1  (which  have  been 
placed  in  the  Transitional  Limits 
Columns  of  Table  Z-l-A).  Z-2.  and  Z-3 
are  lo  be  achieved  by  the  hierarchy  of 
controls  specified  in  19iai0G0  (e).  This 
is  a  protective  approach  and  no 
evidence  has  been  presented  to 
contradict  it. 

C.  Analytical  Methoda 

in  the  proposal.  OSHA  included  an 
appendix  of  analytic  methods.  It 
requested  comments  on  those  methods 
and  on  other  methods.  OSHA  identified 
seven  substances  for  which  it  was  iK>t 
aware  of  acceptable  analytical  methods. 
OSHA  requested  comments  on  how  it 
should  handle  substances  with  no 
analytical  method  It  suggested  that  one 
approach  was  to  issue  a  new  limit  but 
stay  enforcement  until  a  new  method 
was  developed. 

OSHA  received  few  comments  on  the 
methods  it  proposed  alternate  methods, 
or  the  approach  to  be  followed  for  those 
few  sulMlances  where  OSHA  was  not 
aware  of  a  practical  method.  Both 
NIOSH  (Ex.  B-«7)  and  the  Los  Alamos 
National  Laboratory  (Ex.  3-741) 
expressed  concern  about  promulgating 
limits  for  substances  without  existing  or 
adequate  sampling  and  analytical 
methods,  i.e..  substances  requiring 
special  attention  because  of  the  lack  or 
inadequacy  of  methods  to  measure  them 
in  airborne  concentrations  (53  Fr  20978). 
For  the  substances  identiHed  by  OSHA 
as  lacking  an  available  method.  Los 
Alamos  representatives  stated  that 
rulemaking  "should  be  delayed  until 
adequate  and  validated  procedures  are 
develop"  (Ex.  3-1095).  NIOSH  agreed 
with  OSHA  that  substances  without 
existing  or  adequate  sampling  and 
analytical  methods  should  receive 
special  attention  (Ex.  9-47).  According 
to  NIOSH.  "it  is  important  that  NIOSH 
and  OSHA  work  together  on  a  method 
development  scheme  that  will  allow  the 
appropriate  validated  methods  to  be 
developed  in  a  prioritized  fashion .  .  .": 
however.  NIOSH  was  not  in  favor  of 
delaying  the  implementation  date  of  the 
final  rule  because  of  sampling  and 
analytical  deflciencies  (Ex.  8-47). 

OSHA  has  reviewed  the  few 
comments  and  the  methods  identified 
OSHA  concludes  that,  for  all  but  the 
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seven  substances  identified  below,  there 
is  an  adequate  sampling  and  analytic 
method  for  enforcement  purposes. 

For  a  fiew  of  the  substances  where 
OSHA  believes  there  are  adequate 
methods.  NIOSH  points  out  that  there 
has  not  been  extensive  inter-laboratoiy' 
cross  checking.  This  procedure  (which  is 
knonvn  1^  the  technical  term 
"validationr)  does  improve  analytic 
techniques  but  is  not  necessary  for 
typical  enforcement  purposes. 

Therafore.  OSHA  finds  that  it  is 
appropriate  to  adopt  PELs  for  all  of 
those  substances  identified  in  the 
Appendix  of  Section  XI  as  having 
available  in-house  sanq>ling  and 
analytical  methods.  Copies  of 
information  on  these  methods  have  been 
submitted  to  the  docket  for  this 
rulemaking  (Ex.  12)  and  are  available  to 
all  parties.  Industry  and  union 
participants  have  not  critidxed  these 
techniques. 

In  the  Proposal  OSHA  identified 
seven  substances  as  not  having 
adequate  sampling  and  analsrtic 
lediniques  for  enforcement  OSHA 
subsequently  was  informed  of 
reasonable  techniques  fiiir  two  of  these. 
However,  It  also  determined  that  two 
other  substances  with  inadequate 
sampling  methods  were  not  Usted  in  the 
Proposal.  The  list  of  seven  substances 
now  includes  aluminum  alkyls, 
ethylidene  norbomene. 
hexafluoracetone,  mercury  [alkyl 
compounds),  oxygen  difluoride, 
phenylphosphine  and  sulfur 
pentafluoride). 

OSHA  believes  it  Is  appropriate  to 
adopt  PELs  but  stay  enforcement  of 
thoM  PELs  until  adequate  sampling  and 
analytical  mettiods  are  available.  At 
such  time  OSHA  will  publish  in  the 
Padscri  Raglelei  its  detennination  that 
such  methods  exist  (together  with  a 
copy  of  the  method),  and  indicate  the 
propoeed  effective  date  for  enforcement 
of  the  PEL  for  the  substance  in  question. 

OSk\h  notes  the  overwhelaiing 
success  of  the  private  sector  and  tfie 
ioint  efforts  of  r<nOSH  and  OSHA  to 
develop  sampling  and  analjrtical 
methods  in  this  area  in  the  past  In  1971. 
at  the  time  of  the  promulgation  of 
OSHA's  original  Z-Tables,  sampling  and 
analytical  methods  were  available  for 
only  a  few  of  the  hundreds  of 
su^tanoes  on  these  Tables,  in  the 
intervening  years.  NIOSH.  OSHA  and 
the  private  sector  have  developed  and 
tested  hundreds  of  methods  and  have 
made  these  available  to  the  industrial 
hygiene  oommunify  in  several  volumes 
of  documented  methods  [OSHA 
Analytical  Method$  Manual  and  NIOSH 
Manual  of  Analytical  Methods).  OSHA 
is  confidoat  that  the  two  agencies  and 


;» 


the  private  sector  will  work  togedier  to 
develop  rapidly  methods  for  these 
substances. 

D.  Content  of  Standard 

The  present  29  CFR  1910.1000  contains 
three  Tabkai  and  5  paragraphs.  The 
Tables  Z-1,  Z-2  and  Z-3  express 
exposure  limits  for  approxiraately  450 
substances  in  various  formats. 
Paragraph  (a)  states  how  Table  Z-1  is  to 
be  complied  with,  paragraph  (b)  how  Z- 
2  is  to  be  complied  witti  and  paragraph 

(c)  bow  Table  Zr9  is  to  be  complied 
with. 

Paragraph  (d)  states  the  rule  to  be 
followed  if  th«re  are  exposures  to  more 
than  one  substance  covered  by  the 
standard  Paragraph  (e)  states  die 
hierardiy  of  controls  to  be  followed  in 
achieving  the  limit 

In  OSHA's  Proposal  it  opened  the 
rulemaking  only  to  the  aniropriate 
exposure  limits  for  200  substances 
already  included  in  TaUes  Z-1.  Z-2,  and 
Z-3  and  166  substances  with  no  prior 
exposure  limits.  OSHA  did  not  open  any 
substantive  issues  »m  to  Paragraphs 
lOiaiOOO  (a)  through  (e).  or  as  to  the 
approximatefy  169  substances  in  Tables 
Z-1.  Z-2.  and  Z-3  for  which  OSHA  did 
not  propose  to  consider  changes. 
However,  die  need  for  format  dianges 
was  recognized  since  diere  would  be  the 
need  to  integrate  conveniently  for  die 
public  both  the  old  and  new  exposure 
limits. 

OSHA  proposed  a  new  Table  Z-4 
i^iidi  induded  all  of  the  428  substances 
«^di  OSHA  proposed  to  consider  for 
new  exposure  limits.  A  new  paragraph 

(d)  was  proposed  to  indicate  how  TaUe 
Z-4  was  to  be  complied  with  induding 
Hme-Wei^ted  average  (TWA),  short 
term  exposure  limits  (STEL),  ceiling 
limits  and  sUn  deripiations.  The 
provisions  of  proposed  paragraph  (d) 
were  opened  for  puUic  comment  Hie 
other  paragrairiis  were  proposed  only 
for  format  changes  so  that  the  new 
limits  cmdd  be  incorporated  without 
confusion.  The  existing  paragraph  (d) 
was  redesignated  paragraph  (f). 

There  were  a  number  of 
recommendations  by  the  public  on  how 
the  exposure  limits  could  be  formatted 
so  they  would  be  more  convenient  for 
the  puUic  to  use.  OSHA  has  carefully 
considered  how  to  present  the  e}q)osure 
limits  in  a  manner  saost  convenient  for 
the  public  The  format  ot  this  final 
standard  and  TaUes  reflects  that  effort 

OSHA  is  deleting  Table  Z-1  and 
inserting  Table  Z-l-A.  (The  diange  in 
nomendature  is  designed  to  avoid 
confusion  between  the  two  Tables).  For 
the  convenience  of  the  public  TaUe  Z- 
1-A  indudes  every  substance  regulated 
by  OSHA  in  subpart  Z. 


Therefore.  Table  Z-l-A  indudes  all 
new  substances  regulated  for  the  first 
time  in  this  rulemaking,  all  substances 
regulated  before  in  Tables  Z-1.  Z-2.  and 
Z-3  for  which  OSHA  is  promulgating 
new  exposure  limits  and  also  those 
substances  regulated  before  in  Tables 
Z-1,  Z-2.  and  Z-3  for  whidi  OSHA 
considered  changing  exposure  limits  but 
concluded  that  the  exposure  limit  should 
remain  unchanged  AU  of  these  expoaure 
limts  were  substantively  considered  and 
were  at  issue  in  the  rulemaking.  They 
have  been  issued  or  reissued  as  section 
6(b)  standards. 

Secondly.  Table  Z-l-A  indudes 
several  groups  of  substances  which 
were  not  considered  for  diange  or 
opened  for  comment  in  this  rulemaking. 
Tiey  have  been  i^ced  in  Table  Z-l-A 
for  the  convenience  of  the  public  and 
reformatted  but  no  substantive  changes 
have  been  made.  These  indude  169 
substances  which  had  been  located  ia 
Tables  Z-1,  Z-2  and  Z-3  «vhich  OSHA 
did  not  propose  to  consider  changes  for 
and  whidi  are  carried  over 
substantively  unchanged 

For  some  of  those  substances  located 
before  in  Tables  Z-2  and  Z-3,  the  format 
of  presentation  could  not  fit  into  the 
columns  of  Table  2^1-A.  in  ttiat  case 
Table  Z-l-A  references  the  fad  tfiat 
diose  substances'  limits  appear  in  Table 
Z-2  or  Z-3. 

These  substances  which  were  not 
opened  for  rulemaking  and  which 
appeared  before  in  Tables  Z-1.  Z-2.  or 
Z-3  can  be  identified  by  having  identical 
limits  in  both  the  Transitional  Limits 
Columns  and  the  Final  Rule  Limits 
Columns  of  Table  Z-l-A.  The  identical 
nature  of  both  limits  may  require 
examination  of  a  cnae  reforence  to 
Table  Z-2  or  Z-3.  AU  of  these 
substances  were  originally  issued  as    , 
Section  6(a)  standards. 

Also  listed  in  Table  Z-l-A  are  all 
si^Mtances  which  have  individaal 
standards  in  Sections  19iai001  through 
19iai04e.  In  those  cases  the  exposurs 
limit  is  not  listed  in  Table  Z-l-nA.  but 
there  is  a  cross  reference  to  the  sectioa 
where  the  conqilete  standard  for  that 
substance  is  located 

There  are  also  three  substances 
(benzene,  cotton  dust  and 
formaldehyde)  wfaidi  have  single 
substance  standards  in  lOiaiOOl 
through  1910.1046,  for  which  exposure 
limits  in  Tables  Z-1  or  Z-2  were 
retained  for  certain  sedors.  operations 
or  circumstances  not  covered  by  the 
single  substance  standard  These  limits 
are  either  presented  directly  in  Table  Z- 
1-A.  or  are  cross  referenced  to  Table  Z- 
2.  An  explanatory  note  indicates  where 
these  situations  apply. 
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sul 
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itat 

OdHAhasnot 
ia  dya  praoaadh^.  Ihia 
rulemaking  ia  saflJctoady  broad  ao  dMt 
resouroas  arara  not  avaihsble  to  ooasider 
those  wariaBMaadations  and,  of  ceiae. 
no  notice  woe  givaa  dmt  OSHA  waa 
ooosidsriag  chaagaa  to  theas 
paragraphs.  Aoootdini^r  thara  arvao 
subatandva  chaagss  to  Ihaoe  poragraplis 
and  diat  araa  not  aa  iaaaa  to  die 
nilemaking.  No  chaagaa  at  aU  are  BMde 
to  para.  (e).  It  ia  reptintod  ancbanged  for 
dw  oomaaiaaoe  of  dto  pabhc 

vJoiiA  IS  aHnnng  omy  ronnei  cnsngcs 
to  para.  (d|.  Tnoae  are  naeoad  to 
incorporate  TMda  Z-l-A.  lliey  also 
make  dear  06HA's  existing  position 
that  para,  (d)  appUes  to  all  of  Subpart  Z. 
See  53  PR  21241.  The  names  of 
chemicals  to  the  example  are  changed  to 
A.  B.  and  C  since  the  expoeore  limits  for 
the  named  chemicals  bava  been 
dMoged.  This  sliodd  prevent  confusion. 
AU  of  para,  (d)  is  leprtotad  for  the 
convenience  of  the  public.  It  sbodd  be 
noted  that  paragraph  (d)  had  been 
propoaed  to  be  redesignatad  as 
paragraph  (f)  to  the  ProposaL  in  the  final 
rule  that  has  not  been  neoessaiy 
because  of  the  change  in  format 

In  addition,  sinoa  OSHA  is  proposing 
no  phanges  to  Part  1917,  Marine 
TertUnals.  which  references  the  existing 
Z-1.  Z-2  and  Z-3  Tables.  dM  limtts 
shown  to  tha  T^siisitional  Liaiita 
cduams  of  Table  Z-l-A  or  die  liauts 
coluaau  of  Z-2  and  Z-S  wOl  remain  in 
effed  for  Marina  Temdnala.  (OSHA  to  a 
'loUow-up  rulaosakiqg  ariU  cnnsidef 
adopdoa  of  new  limito  for  dw 
Constradion  and  Maritime  InduslriesJ 

For  soBM  subdaacas.  OSHA  proposed 
usiag  dw  10-bour  TWA  giaaB  to  dto 
NIOSH  RBU  aa  a  aaw  FBL  R  should  be 
noted  that  N106H  fsaanlly  refisrs  to  its 
criterto  deoaaMBla  to  aifbcma 
concentralisBS  of  a  substance  a*  a 
"ttBto-weiahlad  averts  (TWA) 
expoaure  far  ap  to  a  lOhisar  «Mrk  shift 
to  a  «Mww  work  week."  OSHA  has 
coadadad  dtol  thia  Is  aqaivalant  to  the 
OSHA  defidtioa  of  aa  »4ear  work  sUII 
for  a  4»4oar  work  weak.  OSHA 


are  expoaed  to  inoro  dtoa  aae  loxto 


explaiaiagdtokistotyatftkalOkeur 
TWA  tod  wkqr  dw  soato  TWA  RBL  waa 
intended  to  ba  applied  to  i-kaur  Md  10- 
kear  aratk  days  to  a  40-kaar  work  week. 
NKMH  axplaiMd  ttet  die  MVhour  RBL 
orifiaatad  dariar  tka  eaergy  cristo  of  die 
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1970s,  when  many  employers  began  to 
use  lO-hour /4-day  woik  schedules  to 
conserve  energy  (Ex.  8-47,  p.  25).  Thus, 
the  40-hour  work  week  rather  than  the 
length  of  a  workday  is.  in  NlOSH's  view, 
the  important  time  element  in  the 
(concentration)  X  (time)  equation:  any 
given  REL  can  be  applied  to  either  four 
10-hour  days  or  five  8-hour  days  without 
being  exceeded.  ^^OSH  supports 
OSHA's  proposal  to  apply  10-hour 
NIOSH  RELs  to  S-hour  days  by  stating: 

The  action  proposed  by  OSHA  in  thia 
nileniaidng  relative  to  these  RELs  is 
oonaisleni  with  that  original  intent  (Ex.  8-47. 
p.»). 

In  this  final  rule.  OSHA  is  therefore 
applying  certain  values  derived  from  10- 
hour  NIOSH  RELs  as  8-hour  TWA  PELs. 

NIOSH  REL  ceiling  values  are  based 
on  time  intervals  which  range  from 
instantaneous  to  120  minutes.  OSHA 
asked  in  the  Proposal  whether,  for 
convenience  of  enforcement  fewer  time 
limits  could  be  used.  There  were  a  few 
comments  which  gave  support  to  this 
possibility.  After  consideration  of  the 
record.  OSHA  has  conduded  that  PELs 
based  on  REL  ceilings  of  10, 15  and  20 
minutes  shall  be  made  15-minute  STEL's 
in  order  to  achieve  greater  uniformity 
and  simplicity  in  the  standard.  However, 
OSHA  has  dedded  that  the  30-minute. 
60-minute  and  120-minute  ceilings,  if 
adopted,  shall  remain  as  spedfied  since 
those  times  are  so  different 

The  ceiling  limits  in  Table  Z-l-A  are 
consistent  with  the  ACGDi  definition.  If 
instantaneous  measuring  devices  are 
available,  then  the  ceiling  limit  shall  not 
be  exceeded  in  an  instantaneous 
measurement  If  instantaneous 
measuring  devices  are  not  available, 
then  the  exposure  is  to  be  measured 
over  a  l&-minute  period.  Therefore, 
some  of  the  ceiling  limits  are  equivalent 
toSTELs. 

OSHA  proposed  PELs  for  some 
substances  vvhere  the  basis  for  the 
proposal  also  included  a  cardnogenidty 
designation  (e.g..  TLV  with  an  Al  or  A2 
designation:  REL  with  a  Ca  designation). 
OSHA  asked  in  the  Proposal  whether 
such  chemicals  should  have  a  cancer 
designation  included  in  the  table.  Some 
commenters  (Exs.  3-741  and  3-891) 
indicated  that  OSHA's  Hazard 
Ck)mmunication  Standard  already 
requires  employera  to  inform  employees 
about  the  carcinogenic  hazards  of  any 
substances  listed  as  carcinogens  by 
lARC  or  NTP.  According  to  these 
respondents,  identification  of 
substances  as  carcinogens  in  the  Z- 
Tables  would  therefore  be  duplicative 
and  could  cause  confusion  (Ex.  3-891). 
Other  commenters  (Exc.  3-593, 3-1095, 
8-16  and  8-47)  favored  the  addition  of  a 


cancer  designation  to  carcinogenic 
substances  induded  in  the  Z  Tables.  For 
examples,  the  American  Industrial 
Hygiene  Assodation  (AIHA)  stated: 

AIHA  would  support  tlie  indusion  of  a 
designatioa oo cardnogenidty   .  .  .provided 
that  sHch  designatioa  reflects  tlie  w^ght  of 
evidence  for  cardnogenic  effects .  .  .  .(Ex. 
8-16^  p.  14). 

NIOSH  (Ex.  8-47)  concurred  in 
recommending  the  indusion  of  such  a 
designation  to  the  final  rule's  Z-Tables. 

OSHA  has  carefully  reviewed  the 
record  evidence  on  this  issue  and  has 
investigated  the  various  evaluative 
criteria  used  by  sdentific  and  regulatory 
bodies  to  determine  the  dassification  of 
a  substance  as  a  carcinogen.  The 
Agency  notes  that  each  organization  has 
a  different  system  and  that  the  criteria 
used  rarely  coindde.  Thus,  the  ACGIH 
uses  two  designations.  Al  and  A2.  to 
refled  the  strength  of  the  evidence  for  a 
substance's  cardnogenidty  while  the 
EPA  has  5  classifications  that  represent 
different  kinds  of  evidence.  OSHA 
believes  that  the  indusion  of  a  cancer 
designation  on  the  Z-Tables  would 
further  complicate  this  already  complex 
situation  by  adding  yet  another 
classification  sjrstem  to  those  already  in 
use.  OSHA  is  also  concerned  that 
adding  cancer  designation  to  the  Z- 
Table  limits  would  require  frequent 
updating  and  revision  as  additional 
substances  are  identified  as  carcinogens 
in  the  future.  Therefore,  OSHA  has 
determined  not  to  add  a  cancer 
designation  to  the  Tables. 

Paragraphs  19101000  (a)(3).  (aH4)  and 
(a)(5)  are  new.  Paragraph  (a)(3)  requires 
an  employer  to  maintain  an  employee's 
exposure  below  the  Tune  Weighted 
Average  (TWA),  Short  Term  Exposure 
Limit  (STCL)  and/or  Ceiling  spedfied  in 
the  Final  Rule  Limits  Columns  of  Table 
Z-l-A.  Paragraph  (a)(5)  defines  those 
limits.  The  language  of  these  two 
paragraphs  is  consistent  with  OSHA 
past  practices  and  good  industrial 
hygiene.  The  record  of  this  rulemaking 
supports  the  approach  taken  to  the 
language.  OSHA  intends  this  language 
to  be  interpreted  consistent  with  similar 
language  in  1910.1000  (a)(1).  (a)(2).  (b) 
and  (c). 

Paragraph  (a)(4)  puts  limits  on  skin 
exposure.  It  states: 

Skin  Designation.  To  prevent  or  reduce 
skin  absorption,  an  employee's  skin  exposure 
to  substances  listed  in  Table  Z-l-A  with  an 
X  in  the  skin  column  under  the  Final  Rule 
Limits  column  shall  be  prevented  or  reduced 
to  the  extent  necessary  under  the 
circumstances  through  the  use  of  gloves, 
coveralls,  goggles  or  other  appropriate 
personal  protective  equipment  engineering 
controls  or  work  practices. 


This  reflects  both  format  and 
substantive  changes-from  the  language 
proposed.  This  preamble  discussion  also 
reflects  a  substantive  change  from  the 
discussion  in  the  proposal  The 
substantive  changes  are  in  response  to 
many  comments  in  the  record. 

The  ACGDi  gave  skin  designation  to 
substances  which  could  be  absorbed 
through  the  skin.  The  proposal  preamble 
stated  diat  the  skin  notation  was  used  to 
indicate  both  substances  absorbed 
through  the  skin  and  those  which  might 
cause  skin  irritation.  There  was  muc^ 
public  comment  pointing  out  that  the 
imderlying  documentation  considered 
only  skin  absorption  and  not  skin 
irritation.  It  also  pointed  out  that  the 
two  concepts  should  not  be  confused 
befceuse  a  substance  that  could  be 
absorbed  might  not  irritate,  and 
conversely. 

OSHA  agrees  with  these  conunents 
and  their  reasoning.  Accordingly  a  skin 
designation  for  the  final  rule  is  only 
given  to  a  substance  which  may  be 
absorbed  throu^  the  skin. 

The  use  of  sldn  designation  does  not 
indicate  that  the  substance  may  irritate 
the  skin.  Similariy.  lack  of  a  skin 
designation  does  not  mean  that  the 
substance  will  not  irritate  the  siun. 

The  purpose  of  having  the  skin 
designation  is  to  prevent  the  same  toxic 
effects  that  the  chemical  causes  through 
inhalation.  The  inhalation  limit  is  based 
on  keeping  exposure  below  the  limit 
which  will  create  a  significant  risk  of 
material  impairment  of  health.  If  skin 
absorption  is  possible,  an  employee 
might  be  below  the  inhalation  limit; 
however,  the  additional  body  burden 
through  skin  absorption  may  create  the 
material  impairment  which  the  limit 
attempts  to  reduce. 

The  revised  language  permits 
compliance  with  personal  protective 
equipment  such  as  gloves,  goggles  and 
coveralls,  engineering  controls  or  work 
practices.  No  spedfic  hierarchy  is 
stated.  An  employer  must  take 
appropriate  actions  to  prevent  routine  or 
regular  exposures.  However,  except 
when  there  is  the  reasonable  possibility 
of  slight  a  severe  reaction  through 
absorption,  the  methods  need  not  be 
such  as  to  prevent  the  possibility  of 
slight  infrequent  exposure.  This 
language  reflects  comments  in  the 
record  that  preventing  the  possibilityef 
exposure  is  not  always  necessary  to 
prevent  material  impairment  of  health. 

Many  existing  substances  have  a  slun 
designation  which  is  indicated  in  the 
Transitional  Limits  columns.  Para. 
(n(2)(iii)  states  that  they  shall  remain  in 
effect  until  August  31. 1989.  The  skin 
designations  in  the  Final  Rule  Umits 
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1.  The  audtority  dtadoB  for  Subpart  Z 
of  Part  1810  Is  rsvisad  to  read  as 
foUowK 


.  «^ «.  Oco^etioual  SalMy 
sad  Heahk  Act »  UAC  SSa^  ••7:  Secratafy 
of  Ubert  Orders  la-W  (34  PHayM).  8-78  (41 
Pit  aoa^.  ar8-89  (SSFR  a>736)  aa  apphcable: 
andSCPRPwtWtl. 

AH  ef  Suhpert  Z  iwusd  Mdsr  See  4(b)  of 
the  Oeenpetleaal  Safely  aad  Haahh  Act  34 
UJjC.4B4(b|eMipt  till  lit  III!  nil  Mated 
hiihe  Plad  IMa  LlidlB  asfeaMS  ef  TeUe  Z- 
1-A.  wUck  have  idatteal  Itaiita  haled  in  the 
TTaoaMiaaal  LtaiM  ooiuauM  of  Table  Z-1-A. 
Table  Z-X  or  Tahfe  Z-l.  The  latter  were 
lesaed  under  See.  4(e)  (8UAC.aw(an. 

Sectleu  WMlIOBBi  the  TVeneMoaal  Uarits 
cotaauH  ef  TSbfe  Z-V-A.  TaUe  Z-t  and 
Table  Z-S  alw  iosuad  uadw  4  UJjC  448L 
Seeltaa  18l&14ni  Tahhe  Z-t-A.  Z-t  sad  Z-4 
not  iaoued  widw  34  CPR  mi  I 


fotmakM)ydaliBth«a. 

Section  inaiom  also  iaouad  under  Sec. 
107  of  Coirtract  WoA  Heera  and  Safety 
Slandardi  Ad.  «4  U  J.C  3SS. 
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I  ISMiMNS  ead  19iaMM7  alao 

3BUS.C443. 
I  iaiaw«4elae  iMuad  andw  29 
MA.C.WSX 
Seetieas  ISiaUOa  1910.1444  and  19iaiS00 
'  s  US.C  ass. 


Z.  Section  19iai000  is  aaaended  by 
reviaing  the  introductory  text  end 
paragrajphs  (a)  through  (d).  rspublishing 
paragraph  (s).  adding  s  naw  parayaph 
(f).ieaio>ii^Tabfe  Z-\  aad  addiiM 
Table  Z-1-A.  and  republishing  Tsblas 
2r4.  and  Z-3.  As  revised.  |  tSiaiOOO 
reads  ss  follows: 

Aa  sa^doyaas's  sxpesare  to  any 
substaaoe  Ustad  ta  Tablas  Z-l-A.  Z-2  or 
Z^  of  this  section  shaO  be  amUed  in 
eooordanoe  with  the  laouliaments  of  the 
foUowina  paragraphs  of  this  section. 

(s)  Tabk  Z-;M— (1)  SubMtaaceM  ia 
Tnumitional  Umitg  CoJuaim  with  UautM 
preceded  by  "C"— Ceiling  Valttee.  Aa 


IS  sjipoaars  to  any 
in  Table  Z-l-Aondsrlh 
Uadto  cohBMS.  dM  axpoaara  llMit  of 
wydi  to  prsoadad  by  a  "C.  shay  at  no 
tkna  axoaad  dM  sxposars  Uadt  givan  for 
dMt  substaaca  to  TaUe  Z-l-A  under  tha 
Transittoaal  LiaJto  oehanas. 

(2)  Odbar  &itetoacas  ia  Tmaeitkmal 
LimttaCoimim    §  hour  Time  Weigtttad 
Average.  An  saipfoyss's  axpoaura  to 
any  substanoe  tai  TaUa  Z-l-A  aader  te 
Traarittonal  LiMtts  oohisaas.  dM 
exposure  lindt  of  which  is  not  prsoedad 
by  a  tr.  shall  not  axoaad  tha  S'hour 
Thaa  Weightod  Averts  givan  for  that 
substance  in  Table  Z-l-A  under  the 
Transitional  Units  colunns  in  any  8- 
hour  work  shift  of  a  40-hoar  work  week. 

(3)  Fiaal  Rule  Liauta  Colmnne.  An 
enjdoyea's  exposurs  to  any  sabstanos 
listed  in  Table  Z-l-A  shall  not  axcaed 
Ute  TiBM  Weighted  Avan«e  (TWA). 
Short  Term  Exposurs  Lianit  (STEL)  and 
CaUii«  Liadt  spadfiad  for  dMt 
substuce  hi  Table  Z-l-A  under  ^ 
Revised  Usiits  columns. 

(4)  Skia  DeeignatitM  To  prevent  or 
redaoa  skto  abaorption,  aa  eaiployee's 
skia  axposare  to  substances  hstad  to 
Tabfe  Z-l-A  widi  an  "X"  to  one  or  both 
of  dto  Skto  Dssimstioo  columns 
following  the  sobeUnoe  name  shall  be 
prevented  or  reduced  to  the  extent 
necessary  to  the  circumstances  through 
the  use  of  gloves,  coveralls,  goggles,  or 
other  spproprtoto  parsoiMl  protectivs 
equipmeat.  engineering  controls  or  work 

(6)  DefinitiooM.  The  following 
definitions  ars  appUcable  to  the  Final 
Rule  Umito  ootoMM  of  Tsble  Z-l-A: 

(i)  Time  wa<ghlad  average  (TWA)  to 
dM  eaployee's  averags  aiiboma 
exposure  to  any  8-hoar  work  shift  of  a 
40-hour  work  week  which  shall  aat  be 


(ii)  Short  term  exposure  limit  (STEIJ  is 
the  employee's  15-atauto  time  weighted 
sverags  exposars  which  shall  not  ba 
exceeded  at  aay  time  daring  a  work  day 
unless  another  tiaM  hadt  is  specified  to 
e  percBlhetical  notatioa  betow  the  liauL 
If  another  time  period  is  specified,  the 
time  weighted  avarsfs  axpoeare  over 
dMt  time  period  shall  aot  be  exceeded 
at  any  tisss  duitog  the  working  day. 

(iU)  Ceili^  ie  dM  emptoyee's  exposars 
which  shall  aot  ba  exoeaded  during  eny 
part  af  tha  work  day.  If  iaitsntsiMows 
moaitori^  is  aol  feasible,  then  the 
ceiling  shall  be  aeaeaied  as  a  is-minute 
time  weighted  svsragi  axpoeare  which 
shall  not  be  exceeded  at  any  tiuM  over  e 
working  dey. 

{(tiAiiditionolDefimitioo.  The  leraM 

"matoftaT  ars  sqaivalent  to  aManing  far 

28  CFR  isiOLioea 


(b)  Table  Z^  Table  Z-2  is  applicable 
for  the  transittonal  period  and  to  the 
extent  set  forth  in  paragraph  (f)  of  dds 
section. 

(1)  8-hour  time  weighted  averages.  An 
employee's  exposure  to  any  material 
Usted  to  table  Z-2,  to  any  8-hour  work 
shift  of  a  40-hour  work  week,  shall  not 
exceed  the  8-hour  time  weighted 
average  limit  given  for  that  material  to 
Table  Zr-Z 

(2)  Acceptable  ceiling  concentrations. 
An  emplojree's  exposure  to  a  material 
Usted  in  table  Z-2  shall  not  exceed  at 
any  time  during  an  ft-hour  shift  the 
acceptable  ceiting  concentration  limit 
given  for  the  material  in  the  table, 
except  for  a  time  period,  and  up  to  a 
concentration  not  exceeding  the 
maximum  duration  and  concentratton 
allowed  to  the  coltmm  under 
"acceptable  maximum  peak  above  the 
ceiling  concentration  for  an  8-hour 
shift" 

(3)  Example.  During  an  8-hour  work 
shift,  an  employee  may  be  exposed  to  a 
concentration  of  Substance  A  (with  a  10 
ppm  TWA,  25  ppm  ceiling  and  SO  ppm 
peak)  above  25  ppm  (but  never  above  50 
ppm)  only  for  a  maximum  period  of  10 
minutes.  Such  exposure  must  be 
compensated  for  by  exposures  to 
concentrations  less  than  10  ppm  so  that 
the  cumulative  exposure  for  the  entire  8- 
hour  woik  shift  does  not  exceed  a 
weighted  average  of  10  ppm. 

(c)  Table  Z-3.  Table  Z-3  is  applicable 
for  the  transitional  period  and  to  the 
extent  set  forth  in  paragraph  (f)  of  this 
section.  An  employee's  exposure  to  any 
substance  listed  in  Table  Z-3  in  any  8- 
hour  work  shift  of  a  40-hour  work  week 
shall  not  exceed  the  &-hour  time 
weighted  average  limit  given  for  that 
substance  in  the  table. 

(d)  Computation  formulae.  The 
computation  formula  which  shall  apply 
to  employee  exposure  to  more  than  one 
substance  for  which  8-hour  time 
wei^ted  averages  are  listed  in  subpart 
Z  of  29  CFR  Part  1910  in  order  to 
determine  whether  an  employee  is 
exposed  over  the  regulatory  limit  is  as 
follows: 

(l)(i)  The  cumulative  exposure  for  an 
8-hour  woik  shift  shall  be  computed  as 
follows: 

E=(C.T.+C»T»+~C.TJ-a 
Where: 
E  is  tlie  equivalent  exposure  for  the  working 

shifL 
C  is  the  concentration  during  any  period  of 

time  T  where  the  concentration  remains 

constant 
T  is  the  duration  in  hours  of  the  exposure  at 

tlie  concentration  C 

The  value  of  E  shall  not  exceed  the  8- 
hour  time  weighted  average  specified  in 


Subpart  Z  or  29  CFR  Part  1810  far  dM 
material  Involved. 

(ii)  To  illustratethe  fonmda 
prescribed  m  paragraph  (dMl;)(i)  df  this 
section,  assume  diat  Substance  A  has  an 
8-hour  time  weighted  average  limit  of 
100  ppm  noted  in  Table  Z-l-A.  Assume 
that  an  employee  is  subject  to  the 
following  exposure: 

Two  liours  exposure  at  ISO  p/m 
Two  hours  exposore  at  75  p/m 
Four  Ikmus  exposure  at  SO  p/m 

Substituting  this  information  to  the 
formula,  we  have 

(2XlS0+2x75+4XS0)-re=»l^  p/m 

Since  81.25  ppm  is  less  than  100 
p.p.m..  the  8-hour  time  weighted  average 
limit,  the  exposure  is  acceptable. 

(2)(i)  m  case  of  a  mixture  of  air 
contaminanto  an  employer  shall 
compute  the  equivalent  expostue  as 
follows: 

E.=(C,-rU+C,-U)+_(C.-^LJ 
Where: 

E.  is  tlie  equivalent  exposure  for  the  mixture. 
C  is  the  coocentratioo  of  a  particnlar 

contaminant. 
L  is  tlie  exposure  limit  for  that  substance 
specified  in  Sttl>part  Z  of  28  cut  Part 
19ia 
The  value  of  E.  shall  not  exceed  unity  (1). 

(ii)  To  illustrate  the  formula 
prescribed  to  paragraph  (d)(2Hi)  of  this 
section,  consider  the  following 
exposures: 


SutMtance 


AclusI 
ncsfarsS 
otSlwur 
«90sura 

(ppm) 


Bhr.  TWA 
PEL(ppm)8 


B.. 
C- 
0_ 


soo 

45 
40 


1000 
200 
200 


SubsMuing  in  Sw  tomwls.  we  hawe: 
Em=S00-=-  1.000-t-45-^200-t-40^200 
Em =0.500  4^  0.22S + 0.200 
Effl=0.92S 


Since  Em  is  less  than  imity  (1).  the 
exposure  combination  is  withm 
acceptable  limits. 

(e)  To  achieve  compliance  with 
paragraphs  (a)  throu^  (d)  of  this 
section,  administrative  or  engineering 
controls  must  first  be  determined  and 
implemented  whenever  feasible.  When 
such  controls  are  not  feasible  to  achieve 
full  compliance,  protective  equipment  or 
any  other  protective  measures  shall  be 
used  to  keep  the  exposure  of  employees 
to  air  contaminanto  withm  the  limito 
prescribed  m  this  section.  Any 
equipment  and/or  technical  measures 
used  for  this  purpose  must  be  approved 
for  each  particular  use  by  a  competent 
industrial  hygienist  or  other  technically 
qualified  person.  Whenever  respirators 


ate  used,  ^heir  use  ihaU  comply  with 
|19iai34 

(f)  Effective  dates,  start-up  dates  and 
transitional  provisions — (1)  ^fective 
date.  The  effective  date  for  tha 
permissible  exposure  limits  specified  to 
the  Final  Rule  Limito  columns  of  Table 
Z-l-A  is  March  1. 1988. 

(2)  Start-updates,  (i)  The  permissible 
exposure  limito  specified  to  the  Final 
Rvde  Limito  columns  of  Table  Z-l-A 
shall  be  adiieved  by  any  reasonable 
comUnation  of  engineering  controls, 
work  practices  and  personal  protective 
equipment  effective  September  1. 1980. 
through  December  30. 1902. 

(ii)(A)  The  pennissiUe  exposure  limito 
spedfied  to  the  Final  Rule  limito 
columns  of  Table  Z-l-A  shall  be 
achieved  by  the  method  of  complianoe 
specified  to  paragraph  (e)  of  this  sectioa 
effective  December  31, 1982.  if  by 
December  31. 1991  a  final  rule  has  been 
published  in  the  Fadsiai  Ragistar 
amending  or  determining  not  to  amend 
paragraph  (e)  of  this  section. 

(B)  If  no  final  rule  has  been  puUished 
to  the  Federal  Register  by  December  31. 
1901,  amending  or  determining  not  to 
amend  paragraph  (e)  of  this  sectiofi. 
then  the  permissible  limito  qiecified  to 
the  Fmal  Rule  Limito  columns  of  Table 
Z-l-A  shall  be  adiieved  by  the  methods 
of  compliance  spedfied  by  paragraph  (e) 
of  this  section  effective  December  31. 
1993.  and  paragraph  (f)(2Mi)  of  diis 
section  shall  remam  to  effed  throu^ 
December  3a  1993. 

(iii)  The  skin  designations  in  the  Fmal 
Rule  Limito  columns  become  effective 
September  1. 1969.  The  skto 
designations  to  the  Transitioaal  Limito 
columns  are  to  effed  from  March  1. 
1989,  dirou^  August  31. 1980. 

(3)  Transitional  provisions,  (i)  The 
permissible  exposure  limito  spedfied  to 
the  Transitional  Limito  columns  of  Table 
Z-l-A.  Table  Z-2  and  Table  Z-3  shall 
continue  to  be  adiieved  by  the  methods 
of  compliance  spedfied  to  paragraph  (e) 
of  this  section  through  December  3a 
1992.  If  paragraph  (f)(2)(u)(B)  of  this 
section  takes  effect  this  provision  is 
extended  through  Decembo-  sa  1993. 

(ii)  The  permissible  exposure  limito 
spedfied  to  the  Transitional  Limito 
columns  of  Table  Z-l-A  Z-2  and  Z-3 
shall  be  applicable  to  the  extent  cross 
referenced  to  29  CFR  Parto  1915. 1917 
and  19ia 

(iii)  If  any  new  or  amended  provisions 
or  new  or  revised  limito  for  any 
substance  or  substances  are  either 
administratively  stayed  or  judidally 
stayed  or  vacated,  then  the  existing 
provisions  or  limits  for  those  substances 
spedfied  m  the  Transitional  Limito 
columns  of  Table  Z-l-A.  Table  Z-2  or 
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Tabl«  2r^  shall  ramain  in  effect  until 
such  stay  ia  UAad.  or  indefinitely,  if  the 
limit  ia  vacated. 

(4)  Enforcement  of  the  Hmits  are 
indefinitely  stayed  for  aluminum  alkyla: 


ethylidene  norbomene: 
hexafluoracetonr.  mercury  (alkyl 
compounds):  oxygen  difluoride; 
phenylphosphine:  and  sulfur 
pentafluoride:  until  OSHA  publishes  in 


the  Federal  RafMar  a  notice  that  a 
sampling  and  analytical  technique  is 
available. 
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. 
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a 

- 
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. 

. 

a 

«.4-Tlil«felt(»-Mrt. 
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- 

• 
• 

- 

- 

% 

- 

- 

- 

Tlii«|lyMllc  «cM 

W-M-l 

- 

- 

- 

1 

4 

- 

- 

f     ^ 

IkiwgrI  cklwM* 

tll»4»-l 

- 

- 

-■ 

- 

- 

- 

1          s 

- 

llitr« 

UI-»4 

- 

S 

- 

% 

- 

- 

- 

It*,  iwr^alc  ca^na* 
(tM^t  «iMn)  (a  tal 

M»ai-» 

■ 

4 

. 

_ 

1 

. 

•               • 

. 

(MM 

I4»4I-S 

. 

•  .1 

. 

. 

•.1 

. 

.    . 

a 

UMI 
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I-M.    tWU  MP  Air  COTtMtMMU 


Tia  aiiM  (as  &n| 

IIUaiMi  diaaide 
laUl  4est 
■tsairMla  fraction 

lalawa  g.4-4>  iaacyaa- 
ate  (l»U 

■-lalaMiac 

a-TaHiMiaa. 

M«lat4iw 


I440-3I-S 


•»-S3-4 


IS 
S 

Sm  iMla  1-2 


lOO.OZ        (MO.  14 


22 


artai  ciiliii 

irMBliU;  wt  SlltcatM 

i 

Irlaatyl  ptNtpMU 

US-I3-* 

- 

S 

TricklarMcatic  acM 

n-n-* 

- 

- 

»-a2-i 

- 

- 

•MNrtlvl  dtlarafaf* 

. 

19-QB-S 

w 

45 

TrtcklaraaUylaM 

}9-«l-t 

Sw  Tal 

IrldilaraaipMlwIaat 

I32I-4S4 

- 

S 

K-W-4 

s» 

300 

l.l.2-Triclilara-l.2^- 
trtriaaraatlMaa 

fS-»-l 

MOO 

TMO 

TriaUylMiaa 

.l2l-44-a 

2S 

too 

IV«3-a 

HMO 

»)00 

Triwllttic  aal«*-i4» 

S52-W-I 

.. 

- 

w 

37S 


O.OOS     •.•• 
2  9 

5  22 
2  9 


ISO         SM 


0.02        0. IS 


a 
a 
a 


0.2         2.S 
I  I 


SO 


4S 

210 


200         MtO 


M  10 

MOO  TMO 
10  40 

MHO  4)00 
O.OOS      0.04 


I2S0        9M0 
IS  M 
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MU  l-M.    IWU  Nr  Mr 


iNMitlaMl 


MM. 


trmtttifimm 


l-U-l 


M»ftartc«cM 

•lU«Bt«t;  ■■•  Ittryl 
>.4.*-lrt«tlrM«iaMW 

IrtarUMcrnyl 


IrV 
Ir 


IwtitM  |«  M) 
tat 


l.t  I 

•.I 


ato 


i-i 


•-«*lar«MM««i 

l»-l>-4 

MMtlW 

•M»tr4ftl«  tmt 

ni«4I-l 

«ifH4fti«  all  attt 

- 

■M#lr*l0  fr«ctl« 

•l^yi  «»Uto 

NMI^ 

vtari  mmm: 

ft«H  ■rai* 

MM»4 

VMyl  MlarMit 

Mt   l««.MIt 

IMM 

CCM.S 
(CM.  I 


ft 


W 
i 


M 

la 


•.ft 

s 

I 

» 

I 

SM 


•.» 
•a 

IIS 


•.« 
•.« 


•.• 


S 
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IMU  I-l-A.    LMU  fw  Air  CaM«iMMs 


vttqrlqwMc: 
Mt  Acrytatitrllt 

tfiwM* 

M4M 

••WiMtM  cklarM* 
U.I-McMar*- 
tttgrlaw) 

IS«-« 

Viayl  toiMM 

aou-is-4 

W  S  »  Mntttkt 

M»-«-4 

MMfarit 

•l-SI-2 

MiMitS  Am*  (UUI 
Hrtiail«ui***     ; 

— 

•.I 


Ant. 


•II 


HHtani 


Attt. 


lytaMt  !•-.  •-,  p- 

mt-»-i 

•^latt  tIplM.  aipiM  • 

MI7-»-0 

I^IMiM 

ns».^»4 

nwUm 

I4H  gj  3 

Itac  cktarMt  fHt 

M«-«-l 

line  ckTMt*  l«s  Crfl)) 

VM-iatMlui 

liac  wMt  *«• 

UM-a-« 

IlKMMt 
TcUIAKt 
Sn»lr*l«  fTKtiw 

HM-IM 

liac  ttMratt 
laui  «Ht 
SnylraSit  tnttX\m 

SSI-«-l 

MO 


435 


SS 
I 
I 
Sat  MIt  1-2 


IS 

S 


IS 

ft 


10         u 

I  4 

MO         400 
300        I3S0 
S.I 

s 


s 

2.S 

MO         43S 


ISO        iSS 


2  M 

I 
I 


S.I        I 

I 


•.I 


W 

s 


M 
S 


UMI 


MSB         F«d«wl  Rthlw  /  Vol  Bi.  No.  U  /  Tkufxtoy,  I— nary  M^  ttW  / 


UaU  l-l^    IMU  Nr  Atr 


tr«MUt«Mi 
•iMU 


IM  Irl 


rkMi  toi*  itwu 


JUl! 


fkta 

ft    iHtt^ 

^     Mtt«a 


!■•  triHitMMr  flu  tn 


■itan  ■iiw»<>»  «t^  •  IP  «MliM»taft  «HM«  a  Mlltaa  IMt. 

IMU  far  •  pvM  Mt  «•  mmm$  «  yMn  rra  Um  arMtttaft  «Mft  •#  Ifttt  t<MKir<;  Hr  mm*^fn  Mtrattat  Ntriw  toralMl*  ft.*.. 
wnra<  Iv  I*  Bl  >**•)•  ■>»  i— '■■«»<■  •*  wiitralt  ■«  to  Mat  aMll  tartaar  aattca. 


•tri 


air  ly  «««•  at  S*C  aai  IM  larr. 
air. 


PmU  a*  Mpar  ar  «ai  par  allltaa  Hrta  af 

mriliM  ■IIHtrMi  a*  aMaWaaa  par  a*lc  t 

•arMlaa  It  far  M  alaalat.  wlaat  atftan 

iiw    flMl  taaHBa  lUaaarg  la  nm.mmm0**m  la  all 

af«  aaaalBlaatly  aatar  taa  acttas  lawl  O-a..  aittrlftattaa  «fl  tala  af  AbH.  aaalaa  eaaulavt  aa«  ptpaiiaaa.  cafta 

artllliV  Mi  praiMtlaa.  Mlaral  9«  praaaaalat.  aat  Ma  ppwalm  aaclMtaa  far  lt«M  alataraali 

IMU  la  taftia  l-i  apply. 
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Table  Z-2 


(Z37.40-19ee)  < 


BaryMun  and  Btr/man  oompoundB  (Z37.2»-1970| 

CaiMian  kana  (S7.S-1970)  — ; 

Cadmium  dual  (Z373-1970» 

Cartion  dtaiMda  (Z37.9-lMe) 


OHton  TakacNorida  (Z37.17-1967) 

Oaomic  Mid  ««d  cMonjlai  (Z37.7-1971). 

E««lana  dferamida  (Z37.31-107O 

Dhylawa  dkMwida  (237.21-19891 

Fonwildahyda  (237.16-1987)  >.: 

Hydragan  fluortda  (237.9-1989) — 

Hyikogan  aulMa  (237.2-1988) 


Fluorida  aa  dual  (237J8-1989). 
Marewy  (237A-1971)_ 


KMhyl  GM»ida(237.18-1988 . 


Malylini  cNorida  (237.23-1989)  - 
Oigmo  (aliyV  mamay  (237J0-1989)- 

aiyrana  (237.1S-lta9) 

TalracMoroaiiylana  (237.22-1967). 


1(237.12-1967). 


TrtoMdfoaiiytana  (237.19-1967)- 


O4iour  inia-wai9<iaa 
■wrago 


10ppm„.. 
2  fig/m  *  — 
0.1  mg/m  *_ 
0.2fng/m*- 
2D| 
10 1 


20  ppni . 


2Sppm  — 

Siig^m*  — 

0.3  mg/m* 

04  mg/m* 

30p|im 

25  p|)fll»-.„ 

1mg/10m* 


SO 

3ppm 

3ppm. 


2.5  mg/m  ».. 


100  ppm. 
SOO  ppm« 


0.01  mg/m  ■ . 
100  ppm. 
lOOpfNn. 

aooppm. 

100  ppm. 


>  TM  aMKtad  HViai  to  tw  Induafty  aayiMnlB  aaampl  kom  8w  1  ppm  64Kwr  TWA  and  5  ppm  8TEL  of  «w  bennne  81^^ 

laa  10  any  indualry  tor  wWcti  1910.1026  iaaMwad  or  odionaiaanel  in  aWarl 

*  TNa  attndwd  iVpiaa  to  wy  induaky  lor  «Moh  1910.1048  ia  ataywi  or  ottMnriaa  not  in  effect 

Table  Z-3 


SuManoe 


SiXA: 
CRYSTAUME 

QUART2  (RESPIRAaiE)*. 


QUART2  (TOTAL  OUSD„ 


CfVSTOBAUTE*:  Uaa  H  Via  ««lua  catailotod  tram  Ihe  count  or  masa  tonnuiae  for  quartz 
TraOVftMTE*:  Uaa  Vk  •»  walua  calculled  tram  tw  lonwrfaa  lor  quartt 
AM0f«>H0ua  indudkig  natural  < 


8NJCATES  (teaa  tmn  1%  ij»il«ana  sflca): 


Talc  (no!  containing 
■■c  (oormnng 


(aaa  29  cm  1910.1101) 


GRAPHTTE  (NATUflAU* 

COAL  OUST  (raapiratila  lrK9on  laaa  8tan  5%  SiOJ*. 

For  more  •»  5%  SOi* 


MERT  ORNUISANCE  OUST: 
Total  dual.. 


250* 


%aOk+S 


20 


20 
20 
20* 


60 
IS 


15 
60 


mgAii> 


10H«/m* 


%SiO,^2 
30  mg/m* 


%S0k>2 


60  mg/m* 


%SiOi 


2.4  mg/m* 

or 
10  mg/m* 


%Si0.4^2 

6  mg/m* 
16  mg/m* 


Neta.-Com»ar«ionlactor»-mwpclx353=milionparticle»  per  cubic  malar  ^partidaa  per  ex. 

*8ubatwioaa  that  m  in  TaMa  2-4  in  9iia  prapoaaL 

«Mato»olB»ticlea  oar  cubic  loot  01  air,  baaed  on  impingaraamplea  counted  by  laN-«eMtectwiquea.       _     ,    ^. ^^. . 

•Tt«e  pawerSoe  ol  oryaWbw  aCca  in  ttie  lonnula  ia  ihe  wwuni  dotenninod  fiom  artMme  samples,  exoepl  •»  Ihoae  mstancea  m  wfucn  otner  method*  na*e  been 

''"'^Both  eoRoStSSon  ««d  percent  quwtz  for  the  i«)p«calion  ol  «Na  Imil  are  to  be  determined  Irom  tie  fcaction  pasaing  a  aao  soloclor  with  9t 


Aenx^^namic  i 
(unkdaneKy  sphere) 


2 


Aenxtynamic 

(unk  denaky 


90 
75 


3.5 
M 


60 
26 


BEST  COPY  AVAILABLE 


i  V«k  54.  Mb^  11  /  TJuw^ay. 


m  Iflit  i  R^M  and 


•  _• 


»% 


Vm  ma 


MM  ot  an  AEC  (no«  HMCI 

Ma  Irackon  gl  ootf  dMT  ii 

tw  ■m*  conMpontfng  la  tw*  al  a« 

ta  lor  ooal  dual «  4  S  mg/m' 


t  Tllte  ApyndiM  wtlt  not 
appear  in  the  Cod«  of  Ftderai 
RegulHtions. 

XL  AppMdlx— SanpBnt  and  Aaalytlcal 
^«  ->    -» 

The  BMinpIing  and  analytical  methods 
for  the  aubalancea  tided  in  Section  U  of 
this  preamble  are  caleg«ri2«d  into  thnm 
Rroupa:  (1)  PtalTy  ValMaled  Methods.  (2) 
Other  Methods,  and  (3)  No  Methods. 
These  OMtlMids  are  iadicated  in  the 
tables  in  tUa  Appindin.  Tha  first  labia 
details  fully  vaHdaled  meUwda.  oHiar 
methftds.  substances  fio*  whick  there  are 
no  ideolMkd  aaethods.  and  delactkNi 


limits.  The  second  tabW  identifies  the 
moat  racant  NIOSH  Analytical  methods 

A.  Fully  Validoted  MelhodB 

Fully  Validated  methods  were 
developed  by  eitfier  NIOSH  or  OSHA. 
Tha  criteria  uaad  te  validating  thasa 


inaepaiideiitty  by  aach  agency.  TTiere 
are  some  differenoaa  i»  validation 
protocol  but  in  gaaatal  similar  testinti 
procedures  «v«ra  followed  Thasa 
inathodi  are  widely  accepted  by  tha 
scientific  community. 

B.  Other  Methods 

Methods  in  this  category  have  not 
been  subi«cted  to  all  of  the  testing 
procaduras  rsqaifad  of  fully  validated 
methods.  Some  of  Hwaa  procedwes  have 
bean  taken  dtractiy  from  scientific 
btarature  and  may  not  have  been  used 
krOGHA.  SooM  a«a  SMthods  that  were 
valiuatad  for  a  spadnc  anaiyte  and 
OSHA  ballevea  are  applicabio  tor 
siaular  aaalylaa.  OSHA  has  raviewad 


these  methods  and  has  concluded  that 
they  are  of  adequate  quality  to  be  used 
for  assessing  exposures  and  for 
enforcement. 

C.  No  Methods 

These  analytes  do  not  have  an 
adequate  saH4iiing  matlHMt  availabia  al 
OSHA.  nor  has  an  appropriate  metffiuu 
baen  found  in  (he  available  scientific 
literature. 

O.  Detection  Limitn 

The  values  listed  under  Detectiun 
Lbnits  are  tha  lowest  air  ironcentrationa 
that  CM)  be  monitored,  based  on 
recommended  sample  air  volumes. 
Detection  limits  for  the  OSilA  validated 
methods  are  determined  during  the 
evaluation.  The  itetection  limits  tisle<i 
for  the  in-house  methods  are  the 
estimates  of  OSHA. 

lAMPUNC  AND  ANALYTICAL 
METHOOS 


J  A 


1989 


UMI 


SMffLDC  AH)  ilNIUTICM.  iOBGOS 

B.S. 
ND. 

MMUIE 

NEDDD 

osmt 

IBBGD 

NO 
lOHGD 

unr^ 

OGMBQS 

1001. 
1002. 
1003. 
1004. 
1006. 

teiticAcid 
AoKlclnMride 
Acatom 
AfiMoniCrili 

C8M68 

QOMiiaaiea) 

HUm2S0S 
004  69 
1000  1606 

^™^* 



0.5Bn. 
5i^ 

0.3  n- 

1H» 

OL  taMid  on  240  L  air  wl 
DL  hmd  <n  100  L  air  vol 

1006. 
1007. 

looi. 

1Q0». 

vno. 

AaKylaili<yIic  Acid 
(A^drln) 
taoMn 
AoyljBMi 
Acrylic  Acid 
AUylAlfidnl 

00452 
00121 

aaik28 
Nnouo2 

2 
l»4nw' 



2t«^ 

1.3  ivb 
0.014  ivb 
0.5  !»■ 

OL  taMd  «  120  L  air  vol 

vni. 

1012. 

lOU. 
lOU. 

iOlyl  dilflridi 
Aliyl  aycif^l  Ether 

AUyl  Pcoiyl  OifluUide 

Htoa  moo 

MQaS346 
OAVDCBIC 

;^^ 

-7- 

0.2  iv> 
0.1  H- 

0.16  «■, 
0.02^ 

&M  M  miflnoa  partiailate  TU^ 

1015. 
1016. 
1017. 

una. 

1019. 

HBCal  4  Odd*- \ 
Pycopoutea-     \ 
SoliAls  SbIu-     > 
UddiivP^HB-    / 
AUyls- 

t 

GRAV  6  In-tnuse 

• 

ns 

0.1  mm^    < 

X  taaaad  flD  480  L  air  vol 
HMlBd  do«  not  diftendate 
diffannt  tav  o<  Al. 

KBO. 

loei. 

1022. 
1024. 

1025. 

l,2.4>ccl«ok) 

ilHDniiB  QOoridt  (fiK) 
iHBiiaSuUiMU 

(AMM) 

teiline 

IiKtaauH 

QOAnao.  1064  — 

OMVnCRIC           — 
QUilDKOlC           

Rna  2UCI2         •>-> 

— 

0.001  m/K^ 

*«■  ^ 
0.02  ^/k: 

0.02  ^/ir 

0.05  IVB 

X  baaad  on  60  L  air  vol 

X  bvad  on  24  L  air  vol 

Sana  as  wisaKe  particulate  TU7 

102B. 

HBU  (iiliiw  Iht^ittyV- 
Ihiaum) 
AcHnic 
A^telt  (Bitrolaa)  tmrn 

HI0aS276 
OOAIDUS 

OOISB 

— 

o.oiii<ir 

O.006«^lr 

X  faM^  ai  480  L  air  vol 

X  bMad  on  480  L  air  vol 
Benne  aolubla  paction 

f 


I 
I 


SMffuiG /N)  iiMunciL  (cnns 


to 


B.S. 
ND. 


VALnMB) 


OlHBl 


NO 


mnja, 


UMTT 


OGNBRS 


US9.     kcaxSm 

lKifl|im-Nettvl 


iD-house 
Iiv-house 


0.G5  wg^       DL  faned  on  120  L  air  wol 
0.01  ^^         DL  based  on  300  L  air  vol 


I 

S 


xm. 

1033. 
KB4. 


Bulla  Sulfate 


Baylliia  &  (Xafomd^ 
Biauth  Tilluride 
(Salniia  dopad) 


aumBssc 


iD-houae 
In-house 


H. 
DL 
CL 


as  wrisance  particulate  117 
on  60  Lair  wol 
on  480  Lair  vol 
on  480  Lair  vol 


< 

z 

o 


M 


C 

S 

a. 

D 

oT 

D 
C 

03 
«3 


loas. 


1036. 
1037. 

ia». 


1039. 
1040. 
VHl. 
lOtt. 
VM3. 


]0«9. 
IflBO. 
KBl. 
1062. 


Biaaitli  TsUuride 

Bontaa,  TiKtxa,  Sodiui 
/Mydcous-       \ 


aaoBBic 


Salts 


Ih4iouse 


^—  oiffiii^ 


0.01  aj/M^ 


Fnti^yltate-  / 


as  misaity  partiailate  "OS 


/   CL  bned  on  480  L  air  vol.  Netfaod  is  Cor 
C     total  Bonn  and  does  not  diffiamtiate 
\    different  foos  of  Bonn. 


Bonn  Qkide 
Bonn  Ttlbnaide 


(XAVDGRIC 
QOAimOB 


Bnaine  taitafluoride 


In-tause 
In-house 

iD-taouse 


0.02  ^B^SHple  Sae  as  ndsanoe  particulate  Wl 

0.01  wg/r  Based  on  total  Br~  &  15  L  air  vol 

0.1  ag/tr  DL  based  on  SO  L  air  vol 

0.09  p|a  .  X  based  on  30  L  air  vol 

0.01  ii/¥r  Bned  on  total  Br~  &  48  L  air  vol 


lOM.  Butane 

lOtt.  2-Butana  («() 

1046.  2-Butay  Bthanl 

1047.  n-Butyl  iksettte 
KMB.  Butyl  ikzyUte 


16 

NIDS14Q3 
NiaGB14S0 


In-taouse 


ID-house 


1 

1.5 
0.02  pp 
0.04  pfH 
0.3  HB 


DL 
DL 
DL 


on  10  Lair  vol 

on  U)  Lair  vol 
on  10  Lair  vol 
on  3  Lair  vol 


sac-Butyl  Alcohol 
tat-Butyl  Alcohol 
o-Butyl  Alcohol 
»^cyl  Glycidyl 
(BCZ) 


1401 

lODGB  1400 
mOEB  1401 

MlOa  SBl 


0.5 
0.5  na 
0.5 


DL 
DL 
DL 


on  10  Lair  vol 
on  10  Lair  vol 
on  10  Lair  vol 


0.5  na 


DL  based  on  10  Lair  vol 


1063.  n-Buiyl  Lacut* 

1064.  Butyl  Hacapta) 

1065.  o-sec-Butyl|iMnol 

1066.  p-tart-ButyltoluBK 


noansaso 
taca  1501 


7 
iD-faouse 


0.2 
0.2 
0.1 
0.1 


ikta|>t  QOA  nethod  to  this 
DL  based  on  10  Lair  vol 
DL  based  on  10  Lair  vol 
DL  based  on  10  L  air  vol 


70 

c 


OB 

3 

a. 

& 

c 


stftmc  itp  jnnumott.  ttmas 


MMJriE 

uti-Tnifim 

onat 

MSBDD 

m 

OET 
LDOr 

GOMNIS 

MS?. 

lOfiB. 
1009. 
1060. 

(Uamtaat,  Iteblc) 
Galclia  (^mdde 
Cklciia  ^dnsddi 
CkkltaOdde 

aAVDBnc 

osMinm 
osnnn2i 

■ 

O.02m/Saple 

0.02  «/H^. 
O.O02  m/KT 

0.002  m/r 

S«tt  as  tuasMtOk  partieulaM  lur 

OL  taMd  CBMl.  Cafc4tt)Lairvol 
EL  bBHd  en  total  Ck 
EL  hisad  en  total  d 

1061. 

1062. 
1063. 

Gdciia  SilicatA, 
TbCalDUBt- 
CkldtaSuUitt 
QHftor,  ^thttic 

GMVOSnC 
GMflMDOC 

— 



0.02  m/i^ 

0.02^ 
0.5  na 

Sam  as  ndainoe  particulate  Wi 
Saa  as  nubaioe  partioulate  TUT 
ELIased  m  10  Lair  vol 

1064. 

1065. 
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mOSB  ANALmCAL  NITBOOS  POM  PEL  UPOATB 


NIOSB  ANALTTICAL  HBTBOOS  POl  PEL  PPPATB 


U.S. 

VAUMTIO 

1 

OTBn 

No. 

ANALm 

NRBOO 

NRBOD 

1001 

Ac«tal4«liy4« 

mon  3307 

1002 

Acatlc  acid 

mosa  1603 

1003 

Acstlc  aalqrdrid* 

n09i  330« 

' 

1004 

AC«tOM 

tUOM  1400 

lOOS 

AeatMltrll* 

non  i60« 

1007 

Acrolaia 

non  2301 

1010 

Allyl  aleolMl 

NXOSi  1402 

1011 

Allyl  ciaori4« 

non  1000 

1012 

Allyl  flycltfyl  atlMr  (AGI) 

nOSB  S344 

1021 

AMonU 

nOSi  4701 

1024 

AmmImb  SulfaMt*  (AmmU) 

mon  3349 

1023 

AalllM 

non  2002 

"""• 

Aimi  (Alpha-llaplithyl 
Tkleuraa) 

non  S276 

.... 

Araaalc 

non  7900 

1033 

iarylllMB  4  cofounda 

non  7102 

103f 

iaraa  Oalda 

non  300.  400 

1043 

2-9«taaoaa  (MK) 

non  2300 

104« 

2-Butoay  achaaal 

non  1403 

1047 

■-9vtyl  acatata 

non  1430 

1049 

aac-9Htyl  alcohol 

noa  1401 

1030 

tart-Butyl  alcohol 

non  1400 

1031 

a-iutyl  alctohol 

non  1401 

1032 

B-Butyl  flycldyl 

athar  (96B) 

non  S91 

1034 

Butyl  aarcaptan 

non  S330 

103« 

B-tart-9utyltoluana 

non  1301 
non  300,  400 

1037 

CalduB  carbonata 

(Llaaatooa.  Narhla) 

•■ 

1039 

Calclua  hydreslda 

non  7020 

1040 

CalciuB  aalda 

non  7020 

10«2 

Calclua  Sulfata 
(Plaatar  of  Parla) 

non  300,  400 

•,     ■  ■  ■ 

10*3 

Caaphor,  aynthatlc 

non  1301 

10(9 

Carbon  Dlaslda 

non  3249 

1070 

Carbea  Dlsulfida 

nOSH  1600 

1071 

Carbon  Nonokida 

non  S340 

1073 

Carbon  Tatrachlorlda 

NIOn  1003 

S            (  '   " 

(Tatrachloroaathana) 

.•  .'   • 

107« 

Calluloaa  <papar  fibar) 

non  300.  400 

1079 

Chlorlaatad  Caaphana 
(Tonaphana) 

non  S47 

1091 

1 -Chloro- 1 -ni  t  ropropana 

non  S211 

1094 

o-Chlorob«nsy 1 idana 

. 

Nalononltrila 

non  304 

9.8. 

VAUDATBD 

OTBEB 

No. 

ANALTTE 

HETIOB 

NETBOD 

1093 

Chlorodl Cluoroaathana 

NIOSB  1020 

1094 

Chloro fora 

NIOSH  1003 

1097 

Chloropantafluoroathana 

hlOSH  1020 

1098 

bata-Chloropranc 

NIOn  1002 

1099 

o-Chlorostyrenc 

nOSB  1003 

1090 

o-Chloro  toluana 

NIOn  1003 

1092 

Chronic  Acid  t  Chroaates 

NIOn  7400 

1093 

Chroniun.  natal 

NIOSB  7024,  7300 

1100 

Cobalt,  aa  Co 

Natal  duat  4  fuaa- 

NIOSB  7027.  7300 

1101 

Coppar.  Puna- 

NIOSB  7029.7200.7300 

1 

1102 

Craf  Bcrbicida  (Sesona) 

NIOn  S3S4 

1107 

Cydohaxanol 

NIOn  1402 

1109 

CydohaxaiKHM 

non  1300 

1111 

Cydopantana 

NIOn  1500 

1113 

DDT  (Dichlorodiphanyl- 
trichloroathana) 

NIOn  S274 

«..— 

Danaton  (Systox) 

NIOSB  5514 

1117 

2 .4-Di- tar t-Butyl-p-cresol 

non  224 

1119 

Dibutyl  Phosphata 

non  5017 

1120 

2-N-DibutylaBinoathanol   > 

non  2007 

1121 

1 . l-Dichloro-l-ni trocthane 

NIOSB  1401 

1123 

Di chloroaca ty lana 

nOSB  1003 

-— 

o-Di chlorobansanc 

MOn  1003 

1123 

p-Di  chlorobensana 

NIOn  1003 

1124 

1-1-Dichloroethana 

NIOn  1003 

1127 

Dichlorocthyl  Ether 

NIOSB  1004 

■ 

1128 

Dichlorofluoronathane 

NIOn  2314 

1129 

1 . 3-Dichloropropene 

nOSB  1003 

1140 

Dilsobutyl  ketone 

nOSB  1300 

1142 

Diaethyl  Sulfata 

non  301 

1143 

Dinethylaniline 
(N.N-Dinethylaniline) 

NIOn  2002 

' 

1143 

Dioxane  (Dlethylene 
Dioxide) 

NIOSB  1402 

• 

1149 

Di propylene  Glycol 
Nethyl  Ether 

NIOSH  S69 

1138 

Epichlorohydrin 

NIOSB  1010 

1159 

Bthanolaaine 

MIOSH  2007 

1161 

Ethyl  Acrylate 

NIOSB  1450 

1142 

Ethyl  Benzene 

NIOSB  1301 

1143 

Ethyl  Bronide 

NIOSB  1011 

1144 

Ethyl  Ether 

NIOSB  1410 

1144 

Ethyl  Silicate 

NIOSB  S244 

1147 

Ethylene  Chlorohydrln 

NIOSB  2513 
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noa  ANALTTiau.  nrmos  rot  kl  upoati 


l.f. 

•                   1 

VAUDATID 

OTIBll 

ito. 

AHALm 

NRMO 

HmOD 

IIM 

IthylaM  Dlelilorlda 
(1  2-Dicliloro«thaiM) 

non  1003 

- 

1149 

ItlqrlaM  Glycol 

mosi  ssoo 

. 

1170 

ItkyloM  Olycol  Dlaltrata 

mosa  2S07 

1172 

M-ithylMrpkollM 

nOSI  8144 

1190 

riaorotridiloroaathana 

nosi  1006 

1193 

Purfvral 

nOSI  2329 

• 

1194 

Pvrfvryl  Alcohol 

n08i  8393 

1199 

Clyddol 
(2,3  ipoay-l-rropoBol  ) 

n08i  1909 

1191 

Grapliita  (Natural, 

BaaplrabU) 

iao8i  soo. 

600 

* 

1192 

Qfpuvmt   Total  duat- 

iao8i  soo, 

600 

1194 

a-iaptana 

III08I  ISOO 

119S 

taaadilorobutadlaaa 

nosa  307 

1199 

9o>aclilorocyclopaatadlafia 

NIOSI  309 

1197 

iaxadiloroatiMaa 

ia081  1003 

1200 

a  lawana 

RZOSl  ISOO 

1201 

9aKaa«  Isoaara 

NIOSI  ISOO 

1202 

2-B«jianon« 

nosi  1300 

1203 

9ajraiM  (Hatliyl  laoWtyl 
Ratoaa) 

NI08i  1300 

1205 

gydrasiaa 

nOSi  3S03 

1209 

iyrogoa  9roalda 

RIOSI  7903 

1207 

9y4rofaB  Cyaaida 

■1681  7904 

1209 

ijrdrofoa  Pluorlda 

ia08i  7903 

1210 

fydroganatod  Tarphanyla 

NIOSI  S021 

1211 

2-9y4roxypr«pyl  Acrylata 

NIOSI  S43 

1219 

laoatayl  Alcotol 

NIOSI  1402 

1219 

laobutyl  Alcohol 

mosa  1401 

• 

1220 

laooctyl  Alcohol 

NIOSI  1400 

1221 

laophorooo 

NIOSI  2S09 

1224 

Isopropyl  Acatata 

NIOSH  SSO 

. 

1223 

laopropyl  Alcohol 

NIOSa  1400 

1226 

laopropyl  Ithar 

NIOSI  S368 

1227 

laopropyl  Clycidyl 
ithor  (Id) 

NIOSI  S77 

1229 

laopropylaalno 

NIOSI  S147 

1229 

N-Isopropy Ian 1 1 1 no 

NIOSI  2002 

1231 

Katana 

NIOSI  S92 

1232 

Llaaatoao.  Total  dust 

NIOSI  SOO, 

600 

1233 

Nagnosita,  total  duat 

NIOSI  SOO, 

600 

1239 

Narbla,  Total  Dust 

NIOSI  SOO, 

600 

1243 

Haaltyl  Oxlda 

non  1301 

1249 

Hathoaychlor 

NIOSI  S371 

I.S. 
No. 


ANALTTB 


NIOSI  ANALYTICAL  HBTBODS  FOR  PEL  UPDATE 


VALIDATED 
NETBOO 


OTBER 
HETIOD 


1249  Methyl  Acatata 

1250  Hathyl  Acatylana/Propadicne 

Hixtura  (NAPP)- 

1252  Hathyl  Alcohol 

1253  Nathyl  Broalda 


NIOSH  S42 

NIOSH  S85 
NIOSH  S59 
NIOSH  2520 


1254  Mathyl  Chlorida 

1255  Hathyl  Chlorofora 

(1,1,1-Triehloroathane) 
1257    Hathyl  Ethyl  Katooa 
Paroxida 


NIOSI  1001 
NIOSH  1003 


NIOSH  3508 


1258 
1259 
1261 

1264 


Hathyl  PorMta 

Hathyl  lodida 

Hathyl  laobutyl  Carbinol 

(Hathyl  kajl  Alcohol) 
Hathyl  (n-Aayl)Katona 


1266 
1267 
1268 
1269 
1270 

1277 
1280 
1281 
1282 
1284 


Hathyl  sulcata 
alpha-Hathyl  Styrana 
Hathylcydohaxaoa 
Hathylcydohaxanol 
o-Ha  thy  Icydohaxanone 


Hinaral  Vool  Pibar 
Honoaathyl  Anilina 
Horphollna 
Naphthalena 
Nickal  Carbonyl 


1286  Nitric  Acid 

1287  p-Nitroanllina 

1288  p-Ni  t  rochlorobanzane 

1289  Nitrogan  Dioxide 

1290  Nitroglycerin  (NG) 


1291  2-Nitropropane 

1292  Nitrotoluene 

1293  Nonana 

1294  Nuisance  Particulates, 

Total  duat- 


1295  Octachloronaphthalene 

1296  Octane 
1303    Paraquat 

Raspirable  Oust- 
1306    Pentane 


1307     2-Pentanone  (Hethyl 
Propyl  Ketone) 

1306    Perchloroethylene 

(Tetrachloroethylene) 

1310    Peril ta 


NIOSI  S291 
NIOSH  1014 
NIOSH  1402 

NIOSH  1301 


NIOSH  S264 


NIOSI  1501 
NIOSI  1500 
NIOSI  S374 
NIOSH  2521 


NIOSH  500,  600 
NIOSH  S153 
NIOSH  SISO 
NIOSH  1501 


NIOSH  6007 


NIOSH  7903 
NIOSH  S7 
NIOSH  2005 

NIOSH  2507 


NIOSH  6700 


NIOSH  2528 
NIOSH  2005 


NIOSH  500,  600 


NIOSH  1500 


NIOSH  S97 
NIOSH  1500 

NIOSH  5003 
NIOSH  1500 


NIOSH  1300 
NIOSH  1003 
NIOSH  500,  600 


UMI 


'\ 
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l.fl. 

• 

VALIOATID 

OTHBI 

No. 

AfULTTI 

NBTHQI 

» 

Ncnoo 

1312 

r«trol«ua  DlstlUtM 
(Naphtha) 

NIOSN 

1330 

1314 

Pkanyl  Itbar  <fapor) 

NTOSa  872 

1313 

Pbanyl  Glyci4yl  Ithar  (Kl) 

Niosa 

S74 

1317 

Wiawylhydraaiaa 

NI08N 

S160 

1310 

rkoadrln  (Navlnphoa) 

Niosa 

2S03 

1322 

Phoapherlc  Acid 

Niosa 

7903 

1323 

fhoapborua  Trlchlorl4« 

Niosa  303 

13tf 

rierlc  AeU 
<2,4,4-TriBltrepliiaol) 

Niosa 

S228 

1331 

Plaatar  of  Paris 

Total  Dust- 

non  300. 

600 

133S 

Propargyl  Alcohol 

Niosa  543 

133t 

n-Propyl  Acotata 

Niosa 

1450 

133f 

Propyl  Alcohol 

NI06B  1401 
Niosa  S227 

■ 

1340 

a-Propyl  Nit rata 

1341 

PropylofM  Dichlorl4« 

Niosa 

1003 

1344 

Propylaaa  Ox Ida 

Niosa 

1412 

— — 

Pyrldina 

NIOM 

1413 

1331 

■ouga.  Total  Ouat- 

NIOM  300. 

600 

1332 

Silica  -  AMrphoua   \ 
DlatoMcaova  aarth   \ 
(ancalciaad)-      > 
Parclpitatad  aillca-  / 
tniaa  gal-       / 

Niosa  7501 

Silica  -  Cryatalliaa 

1334 

Criatobalita 

Nioa 

7300 

1333 

Oaarts 

Niosa 

7V)0 

1334 

Tridyaita- 

Niosa 

7S00 

1337 

Trlpoli- 
Silicon 

Niosa 

7300 

133f 

Hiosa 

500. 

600 

1340 

Silieoa  Carbida 

noM 

500. 

600 

1347 

SodiuB  lydroaida 

Niosa  7401 

1349 

Starcli,  Tatal  Oaat 

Niosa 

500, 

600 

1371 

Staddard  Solvaat 

Niosa 

1550 

1374 

Sucroaa,  Total  Duat 

Niosa 

500, 

600 

1373 

Sulfur  Oloxida 

NIOSH  6004 

1301 

Talc  (Non-aabastifora) 

NIOSH 

500, 

600 

1304 

Tarphanyls 

NIOSH 

5021 

1313 

1 , 1 , 2 , 2-TatrachloroathafM 

NIOSH 

1019 

1304 

Tatraathyl  Uad  (aa  P%) 

Niosa 

2533 

1307 

Ta t r ahyd to ( uraa 

NIOSH 

1609 

ISit 

TatraMthyl  Uad  (aa  Ph) 

Niosa 

2534 

1394 

Tla.  as  Sa- 

NIOSH  5504 

1397 

Taluaaa 

Niosa 

1500. 

1501 

UMI 
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NIOSH  ANALYTICAL  HETBODS  FOE  PEL  UPDATE 

H.S. 

VAUDATED 

OTBER 

No. 

ANALTTB 

NBTHOO 

HBTBOD 

1398 

Toluana-2.4-Dilaocyanata  (TDI) 

NIOSH  2333 

1399 

o-Toluidlna 

NIOSB  2002 

1400 

p-Toluidlna 

NIOSH  2002 

■ . 

1401 

■-Toluidlna 

NIOSB  2002 

«- 

1402 

Trlbutyl  Phosphata 

NIOSB  S208 

, 

1403 

l,1.2-Trichloro-l,2.2- 
Trifluoroathana 

NIOSH  1020 

1404 

Triehloroacatie  Acid 

NIOSB  1603 

1403 

1,2,4  Trichlorobanzana 

NIOSB  5517 

1404 

Trichloroathylana 

NIOSH  1022.  3701 

1407 

1 , 2 , 3-Tr ichloropropana 

NIOSB  1033 

1408 

Triathylaaina 

NIOSB  S152 

1414 

Trlorthocrasyl  Phosphata 
Tungstan,  as  V 

NIOSB  S209 

1416 

Insolubla  coapounds- 

NIOSB  7074 

1417 

Solubla  coapounds- 

NIOSB  7074 

1421 

Vanadiia,  as  (V.O.) 
Raspirabla  dust-  ' 

■ 

/ 

NIOSB  7504 

f  uaa- 

NIOSB  7504 

1424 

Vinyl  Acatata 

NIOSB  278 

1423 

Vinyl  Broaida 

NIOSB  1009.. 

1427 

Vinyl  Toluana 

MOSB  1501. 

NIOSB  ID15     •••J 

1428 

Vinylidana  Chlorida 

t 

' 

1429 

VNAP  Naphtha 

NIOSB  1530 

1430 

Valding  fuMs, 
Total  particulate- 

NIOSB  7200 

1431 

lylana  (o-,B-,p-isoBers) 

NIOSB  1501 

t 

1433 

Xylldina 
Zinc  Oxide 

NIOSB  2002  . 

1437 

Fuaa- 

NIOSB  7502 

1438 

Dust- 

NIOSB  7502 

^ 

y 
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Department  of  Agriculture,  Forest  Service.  3326 

PertVI 

Department  of  Agriculture.  Forest  Service,  3342 

Part  VII 

Department  of  the  Interior.  Minerals  Management  Service. 
3372 

PartVlli 

Environmental  Protection  Agency.  3388 

Part  IX 

The  President,  3401 


ReederAlde 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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ACnOK  Final  resguiatkms. 

iliieOfiice  of  refBonvel 
Management  fOPM)  is  amending  its 
regulatiOBS  lo  eliminate  the  raqairement 
for  agreements  between  agencies  and 
OPM  in  eaq>loying  persons  widi  mental 
retardation.  The  rhangf  is  inteaded  to 
improve  the  «se  of  tfns  appointing 
authority  by  eliminating  a  roquiresMnt 
not  specifically  reqoired  in  law. 

!  OAYi:  February  22. 1980. 

MIOHCOMTACTt 
Patricia  Paige,  (aoz)  032-0001. 

AugMSt  17. 1000.  OPM  pubiidwd  (at  53 
CFR  31012)  propeaed  regolations  to 
amend  5  CFR  Part  213  to  eliminate  the 
requirement  that  agencies  execote  a 
written  agreement  with  OPM  before 
making  appointments  under  S  213.3102 
(t).  We  received  comments  from  one 
Federal  agency  and  one  Federal 
employees'  union.  Key  aspects  of  the 
proposal  are  summarized  below  along 
with  a  discussion  of  tiie 
recommendations  and  OFM's  decisiim. 

Key  Pravisiaa 

—Amends  5  CFR  Z13.310Z(t)  to  delete 
the  requirement  for  a  written  agreement 
between  the  OfRce  of  Personnel 
Management  and  a  Federal  agency  prior 
to  using  this  authority. 

Comments  Received 

— One  Federal  a§eacy  approved  the 
proposed  amendment  as  published. 

— A  Federal  empk>yees'  union 
recommended  that  the  words  "may 
qualify"  be  changed  to  read  "shall 


qualify"  in  the  seBteBoe 'l^WB 
ooiAitinB  atf  2  yanrs  of  satisfartory 
service  under  tUa  andMritjr.  the 
enqikqree  may  qaaUfy  Cor  ooaveniai  to 
oompetftive  status  mder  tiie  ivovisiOM 
of  BxKBtive  Orderl212l(  and 
nphsoKntiiV  RgoiatioBS  isaMd  by  the 
OfRce."  The  anion  iaela  diet  wittuMl 
tUs  chai«e.  olherwiBe  qulified 
employees  who  have  served 
satisfiactortiy  for  two  years  and  deaerve 
to  be  cQBvertod  by  the  agency  may  Dol 
be.  OPM  does  not  concur  witfi  due 
recMwendation  for  the  JdlowiBg 
reaatma:  (1)  llria  wonld  not  be  in 
accordance  wift  its  pottf^  of  provi^ng 
agencies  with  maxiimmi  flexibility  in 
using  this  appointiag  auAority.  (2) 
Execative  Order  12125  spedficaBy 
states  "may  be  oooverted"  instead  of 
"shall  be  oonverted."  and  (3)  FPM 
guidance  provides  protection  for  ttie 
enqrlojwe  by  qiecifying  that  ttiere 
should  be  stdwtantial  testification  for 
not  reoounending  conveision  of  an 
employee  who  meets  the  raiuimmn 
service  requirement  and  who  has 
•demonstrated  soocessfid  Job 
performance. 

EX>.  12201,  Fodaid  gnpillhi 

I  have  determined  that  tfm  is  net  a 
major  rule  as  defined  by  section  1(b)  of 
E.0. 12291.  Federal  Regulation. 

Regulatory  Floxibility  Ad 

I  certify  that  these  regulations  wiD  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  m  5  CFR  Part  213 

Government  agencies.  Employees. 
VS.  Office  of  Personnel  Management 


Z  In  i  213.3102.  paragraph  (4  is 
revised  to  read  as  fbOowa: 


f213J108 


Director. 

Accordingly.  OPM  amends  Part  213  of 
Title  5.  Code  of  Federal  Regulations,  as 
follows: 

PART  2t3~EXCEPTEO  SERVWE 

1.  "Hie  authority  citation  for  Part  213 
continues  to  read  as  follows: 

AutlMMity:  S  U.&C  3301  and  3302:  EIX 
10577. 3  CFR  1954-1958  Comp..  p.  218;  Section 
213.101  also  issued  under  S  U.S.C  2103; 
Section  213.188  also  isaned  inder  5  U.S.C 
1101  Pwh.  1.  88-454.  sec  3(5):  Section  2I3J102 
also  issHMl  omkr  5  US.C  3301. 3302  (EXX 
12304.  47  PR  22991).  3307. 8377(h)  and  8457. 


(t)  FoaMieas  when  fiBed  by  BWBtaBy 
retarded  peas  ana  in  aoeordance  with  IktB 
guidance  in  Faderd  PersouMl  Manari 
Chapter  300.  Upon  oomiridtioB  of  2  years 
of  satirfactory  aenrice  onder  tids 
aathorify.  Ae  employee  may  qoalify  for 
Gonvernon  to  competitive  statos  under 
the  provisions  of  Executive  Order  12125 
and  implementing  iustructiuiis  issued  by 
AeOmce. 
*       •       •       •      .  • 

PH  Doc  80-1361  Filed  l-lS-aac  ft46  am) 


5CFRFtorto430and594 
Pay  and 


rt  Office  of  Personnel 
ManagemenL 

ACnow:  Final  rule. 

HWianT  The  Office  of  Personnel 
Management  (OVM)  is  issuing  final 
regulations  on  Senior  Executive  Service 
(SES)  pay  and  performance.  The 
regulations  establish  requirements 
necessary  to  apply  consistently  and 
equitably  the  SES  pay  provisicHu  of  the 
Civil  Sovice  Refbim  Act  of  1978.  as 
amended.  In  particular,  the  re^ilatioas 
focus  on  settkng  individual  basic  pay 
under  the  SES  and  implp™*"**^  the 
statutory  provisions  on  aggregate 
compensation.  They  attooopt  to  provide 
as  much  flexibilify  to  agencies  as 
possible  under  the  stotutory  provisions 
while  providing  adequate  protections  for 
career  appointees.  The  re^ilations  also 
permit  more  flexibility  on  the  part  of 
agencies  in  operating  ttieir  SES 
performance  apprairal  systems  by 
revising  the  requirements  on  the  number 
of  SES  summary  rating  ievels  and  tiM 
ending  date  of  the  SES  performance 
appraisal  period. 
UHCl'iyc  DATE  February  22. 1909. 


Htm  NIWTMEII ITOWMATIOW  OONTACR 
Neal  Harwood.  (202)  032-4480. 

SUPPLEMCMTAnV  mhmhatiom:  On 

Ai«ust  8. 1900.  CM>M  pobU^md  proposed 
regulations  (53  FR  29004)  on  pay  and 
performance  under  the  SES.  The 
comment  period,  which  was  00  days 


pH  PM—I  Wa^ftm  /  Vol  R  Ma  U  /  Moodiy.  )M»wy  JXiMlf  i  R"»-  "»<»  Bi^iilattoiM 

i  8M.401(CX1)  IMS  bMo  i«vls«d  to 
daiUj  duit  th*  wattli^  period  appbM  to 
•ay  pay  adhMtSMBt  in  dM  mom  afncjr. 
■0  tliat  pay  may  ool  ba  adfuatad  npon 
tfaa  raaasifUMat  onlaaa  12  oiaatht  have 
alapaad  siiioa  tha  laat  ad|«MtBent 

Undw  prapoaad  |  UUOlld).  pay 
oovld  ba  tat  at  any  rata  opoa  tran^hr 
batw««n  •ftodM,  ateoa  a  new 
•ppolntinf  aatbority  la  iayolved.  Ona 
afmcy  oomiiiantad  that  H  wm  not  daar 
wbatlMr  tha  U-month  waiting  period  for 
a  pay  adjuetmant  is  oontiniMMM  or  ttarts 
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froa  the  dale  of  pubikatloa  ( 
Oelober  r.  UHl  CoaHMnts  < 
raoehred  froailO  afMcta 
are  •ununarisad  below,  eloag  with  eny 
chaofee  in.  or  darifloathias  ol,  tha 
proposed  refulatioiis. 


(Part«Mt 

Two  chanfss  to  current  refutations 
were  Included  in  the  propoeed 
regolatkias.  There  wee  no  opposition 
expcaasad  In  ths  oomments  to  sither 
chaofa.  and  they  heve  both  been 
inoorporeted  in  the  final  rsgulatioaa. 

Ths  first  Changs  smsnds  1 430L3(M(g) 
to  sllow  sgsndss  to  havs  a  thrse.  four, 
or  Ave  summary  ratinf-ievei  nrstess. 
rather  than  reouirlna  five  loveu.  (The 
flral  three  levMS  unosr  sny  mrstem  must 
be  thoee  establishsd  by  S  {JA.C  4S14(a). 
Ls..  unsatlsfsctory.  minimally 
satisfactory,  and  fulhr  succeeefuL)  As 
with  sU  significant  rhaiys  in 
performance  plans,  and  tai  aocordanoe 
with  5  U.S.C  4n2(c)(l)  and  Subpart  A 
of  Part  43a  an  agency  must  submit  sny 
revision  in  ths  numlter  of  reting  levels  in 
iu  performance  appraisal  plan  to  0PM 
for  review  and  dstsrminatioo  oo 
oompUancs  with  law  and  eppUcablo 
tegulation.  Submissions  should  be  sent 
to  the  Assistant  Dtrector  for  Pey  and 
Psrformance  Managsmsnt.  Roooi  ni9a 

The  eecood  change  amende 
1 4Saa08(a)  to  allow  egendee  to  end 
their  8BS  parConMnoe  appraisal  period 
et  any  thne.  rather  dian  requiring  it  to 
end  between  |une  SO  and  September  3a 
if  an  agency  rhenges  die  end  date  of  iU 
appreisel  period,  it  is  not  i 
obUindML 

die  agancv  should  notify  I 
chaims  urhen  it  ie  made.  The  notification 
should  explain  how  the  egency  will 
handle  die  trensition  from  die  old  to  Uie 
new  period.  For  example,  if  the  end  dete 
Is  changsd  fhmi  September  30  to 
December  31.  the  egency  should  stats 
whether  die  time  from  October  through 
December  will  be  edded  to  die  old 
period  or  die  new  period  during  die 
trensition.  or  will  be  reted  seperetely. 

Pay  Under  dw  Senior  BxeeMtive  Servloe 
(Part  SK.  Suhpwt  D) 

(s)  Setting  Individual  basie  pay. 

Ths  proposed  regulsHoos  st  |  834.401 
provided  procedures  for  implementing  5 
U.&C  5383(c).  under  which  pey  for  SES 
members  may  be  adjusted  only  once  in 
e  12-monUi  period  by  sn  sppointlng 
suthority. 

One  agency  asked  whether  the  12- 
month  welting  period  for  a  pay 
adjustment  applies  when  sn  sxecutive  Is 
rsassigned  between  orgenlxatlons  which 
are  In  the  same  agency,  but  under 
different  eppointing  authorities. 


period,  it  is  not  nooeeearv  to 
I  prior  approval  of  OPM  but 
r  should  nodfy  0PM  of  die 


over  if  die  gaintaig  aaency  I 
individual's  pay  at  me  seme  level  as  the 
locing  egency.  A  new  12-aionth  waiting 
period  begins  only  if  diere  Is  s  Changs  in 
the  B8  rata  upon  die  tranafer  (e.g..  bom 
ES-a  to  BS^).  Odierwise,  dis  12-aiondi 
wsittaig  period  is  considered  to  begin  et 
die  time  of  die  last  adjustment  in  the 
loeing  egency.  The  regulations  have 
been  clariflad  oo  this  point 

Under  praooead  1 534.401(eXl),  if 
there  was  a  orsak  in  SBS  service  of 
more  than  30  days,  pay  could  be  eet  at 
any  rete  upon  reappointment  to  the  SES; 
and  under  propoeed  1 594.401(cXlXUI).  a 
new  12-month  waiting  period  for  e  pey 
adjustment  was  required  following  the 
reappointment  action,  no  matter  at 
whloi  rata  the  pay  was  set 

One  egency  suggssted  requiring  e  12- 
month  break  in  service  befbre  allowing 
pay  to  be  set  st  sny  rste  upon 
reeppointment  on  the  basis  that  an 
sxecutive  might  ba  urilling  to  take  even 
e  30^y  break  Just  to  ba  able  to  get  a 
hi^  pay  rata.  We  believe  30  days  is  a 
suIBdant  bcaak.  It  is  each  agennr's 
rssponsibility  to  assure  that  ths  break, 
whatever  die  lengdi.  is  not  solelv  for  die 
purpoee  of  svoiiUng  the  12-mondi 
welting  period  between  pey  rate 
changes. 

Two  sgsndee  ergued  that  if  the 
reappointment  was  st  ths  same  rate  the 
executive  previously  held,  the  12-aionth 
weitina  period  should  be^  ss  of  the 
time  of  tne  executive's  last  pay 
adjustinent  not  the  date  of  die 
reappointment  action.  The  agencies  said 
diet  diis  would  Incrssse  flexibilltv  by 
ellowing  en  egency  to  reappoint  the 
executive  et  e  higher  pay  level 
Immediately  (starting  a  new  l2-month 
welting  period)  or  to  reappoint  the 
executive  st  the  same  pey  level  and 
wait  to  see  how  the  executive  performs 
before  deciding  whether  to  increase  the 
pey  level  (widiout  having  to  wait  a  full 
12  months). 

Ws  sgree  thet  some  sdditional 
flexibility  Is  sppropriate. 

Section  S34.40l(cKlKUi)  has  been 
revised  to  provids  thst  s  new  12-month 
wsiting  period  for  s  pay  change  starts 
upon  reeppointment  only  If  the 


■tlve's  new  IS  sate  Ie  difssrent  from 
the  former  rata  or  if  die  break  in  SES 
service  exceeds  12  mondis.  Otherwise, 
the  wsiting  period  begins  on  the  date  of 
the  last  prsvious  adjustinent  preceding 
the  reappointment  For  example,  if  an 
execatfve  received  an  BS-3  rate  on 
March  1,  igsa  left  die  SES  on  July  t 
19ea  and  was  reappointed  to  the  SES  as 
sn  BS-3  on  October  1,  ima  the 
executive  would  be  eligible  for  e  change 
in  pey  on  March  1, 198a  If  the  executive 
was  reappointed  to  die  SES  as  an  ES-4, 
however,  on  October  1, 198a  the 
executive  would  not  be  eligible  for  a 
change  in  pay  until  October  1. 198a 

Propoeed  1 534.401(eXl)  did  not 
specifically  state  how  pay  would  be  set 
upon  reeppointment  If  there  had  been  e 
break  In  service  of  30  dsys  or  less.  It  hss 
been  clarified  to  state  that  In  this 
situation,  pay  may  be  set  st  any  ES  rate 
if  die  individual's  last  ES  pay 
adjustinent  was  more  than  12  months 
esrlier.  If  the  Isst  ES  pey  sdjustment 
was  less  than  12  months  eariier,  pay 
must  be  set  st  the  fonner  rete.  It  may 
then  be  changed  after  12  months  have 
elspeed  from  the  last  adjustment 

Section  534>IOt(f)  continued  die 
reetriction  currendy  in  1 534.402  diet  die 
ES  rate  of  an  executive  who  converted 
to  die  SES  under  Subpart  C  of  Part  317 
may  not  be  reduced  below  "the  basic 
payable  salary"  for  the  executive 
immediately  before  die  conversion.  One 
agency  asked  whether  liasic  payable 
salary"  means  the  ectual  dollar  amount 
received  Immedietely  before  conversion, 
or  the  current  salary  level  of  the  grade 
and  step  occupied  immediately  before 
conversion.  The  term  means  the  former. 
Le..  the  actual  dollar  amount  received 
immediately  before  conversion,  (b) 
Aggregate  compensation. 

ftoposed  1 534.402  defined  an 
individual's  sggregate  compensation 
(basic  psy.  performance  awards. 
Presidential  rank  awards,  snd 
physicians  comparability  allowances) 
end  provided,  in  accordance  with  5 
U.S.C.  5383(b).  that  such  compensation 
for  s  nscal  year  may  not  exceed  the  pay 
rate  In  effect  at  the  end  of  the  Tiscal  year 
for  level  I  of  the  Executive  Schedule. 
The  proposed  regulations  also  explsined 
how  any  amount  exceeding  the  level  I 
ceiling  was  to  be  paid  later,  including 
situations  where  an  individual 
transferred  to  snother  agency,  separated 
from  the  Federel  service,  or  died.  No 
comments  were  received  on  these 
provisions,  snd  they  hsve  been 
incorporeted  in  the  final  regulations  as 
proposed. 


EJO.  van.  Fedesal  tafeleHwi 

I  have  determined  that  this  is  not  a 
major  rale  as  defined  under  Section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Refulalory  Flaxttdlky  Act 

I  certify  that  this  regulstion  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  email  entities 
because  it  deab  with  the  %S  employees 
of  the  Federal  Government 

List  of  Subiects 

SCFR  Part  430 

Administrative  practice  and 
procedure,  Government  employees. 

SCFR  Part  534 
Government  employees.  Wages. 
U.S.  Ofiioe  of  Penaaoel  Management. 


Director. 

Accordingly.  OPM  is  amending  5  CFR 
Part  430  and  5  CFR  Part  534  as  follows: 

PART  430-PERFORIIAIICE 


1.  The  suthority  citation  for  Part  430 
continuee  to  read  as  follows: 

Aulhoritr  5  U.S.C  chapters  4S.  45.  53.  and 


54. 


2.  Secti<Hi  430.304(g)  is  revised  to  read 
as  foDows: 


(g)  Each  SES  appreisel  system  shall 
provide  for  at  least  three  and  not  more 
than  five  summary  rating  levels.  The 
rating  levels  aiust  inchide  an 
"Unsstisfactory"  level  s  "MinimaUy 
Satisfactory"  level  and  a  "Fkdly 
Successful"  level  Agencies  may  also 
establish  up  to  two  levels  which  are 
above  "Fully  Successful."  For  purposes 
of  this  subpart.  "Unsatisfactory"  is 
referred  to  ss  level  1,  "Minimelly 
Satisfactory"  is  level  2,  end  "Fully 
Sucessful"  is  level  3.  A  level  one  level 
above  "Fully  Successful"  is  level  4.  and 
a  level  two  levels  above  "Fully 
Successful"  is  level  5. 


3.  Section  43a306(aXl)  is  revised  to 
read  as  follows: 


1430305    Apprriaalof  ( 

(a)  Appraisal  period.  (1)  Each  agency 
appraisal  system  shall  establish  an 
official  appraisal  period  for  which  a 
rating  of  record  shall  be  prepared. 
Employees  shall  be  given  a  rating  of 
record  at  least  annually.  Systems  shall 
provide  for  preparing  a  summary  rating 
when  an  executive  changes  positions 
during  the  appraisal  period,  if  the 


executive  has  served  for  the  minimtHn 
appraisal  period  in  the  position  froeai 
whidi  he/she  has  changed;  agency  SSS 
Performance  Management  Plan(s)  must 
describe  how  dieee  ratings  will  be  taken 
into  consideration  in  deriving  the  next 
rating  of  record.  A  summary  rating 
prepared  when  an  executive  dianges 
positions  during  the  appraisal  period 
shall  not  be  considered  an  initial  rating. 


PART  5S4-PAY  UNDER  OTHER 
SYSTEMS 

1.  The  authority  citation  for  Part  534  is 
revised  as  set  forth  below: 

AuliMiHy:  5  USJC  110«.  53S1. 5352.  5353. 
5301. 5383. 53M,  5385.  and  5541. 

2.  Sections  534.401  and  534.402  of 
Subpart  D  are  revised  to  read  as 
follows: 

Subpart  D-Pay  Undar  tha  Sonior 

ExacuHwa  Sarvica 

SS34.401    PeWnitteneandeetMng 
ifimviGuei  Deeic  pey. 

(a)  Definitions.  In  this  subpart — 
"Agency"  means  an  executive  agency 

or  military  department  as  defined  by  5 
U.S.C.  105  and  102. 

"ES  rate"  means  one  of  the  five  or 
more  rates  of  basic  pay  established  by 
die  President  under  5  U.S.C.  5382  for  die 
Senior  Executive  Service. 

"Senior  executive"  means  a  member 
of  the  Senior  Executive  Service  (SES). 

(b)  Setting  pay  upon  initial 
appointment  An  appointing  authority 
may  set  the  pay  of  a  new  appointee  into 
the  SES  at  any  ES  rate. 

(c)  Adjusting  pay  while  in  the  SBS.  (1) 
The  pay  of  a  senior  executive  may  not 
be  adjusted  by  an  agency  more  than 
once  in  any  12-month  period.  A  pay 
adjustment  includes: 

(i)  The  assignment  of  an  ES  rate  upon 
initial  appointment  to  the  SES: 

(ii)  The  change  from  one  ES  rate  to 
another  while  employed  in  the  SES;  or 

(iti)  llie  assignment  of  an  ES  rate 
upon  reappointment  to  the  SES 
following  a  break  in  SES  service  if  the 
new  ES  rete  is  different  from  the 
executive's  former  rate  or  if  the  break  in 
SCTvice  exceeds  12  months. 

(2)  An  appointing  authority  may  raise 
the  pay  for  a  senior  executive  any 
number  of  ES  rates  at  the  time  of  an 
adjustment 

(3)  An  appointing  authority  may  lower 
the  pay  for  a  senior  executive  only  one 
rate  at  the  time  of  an  adjustment  A 
career  senior  executive  must  be 
provided  a  15-day  written  notice  before 
a  pay  reduction. 

(d)  Setting  pay  upon  transfer.  An 
appointing  authority  may  set  the  pay  of 


a  senior  executive  transferring  from 
another  agency  at  any  ES  rate.  If  the  pay 
is  set  at  the  same  rate  the  executive  had 
in  his  or  her  fonner  agency,  the  action  is 
not  considered  a  pay  adjustinent  for 
purposes  of  paragraph  (c)  of  this  section 

(e)  Setting  pay  following  a  break  in 
SES  service.  (1)  General 

(i)  An  appointing  authority  may  set 
the  pay  of  a  former  senior  executive  at 
any  ES  rate  upon  reappointment  to  the 
SES  if: 

(A)  There  has  been  a  break  in  SES 
service  of  more  than  30  days;      

(B)  There  has  been  a  break  in  SES 
service  of  30  days  or  less,  but  the 
executive's  last  ES  pay  adjustment  was 
more  than  12  months  earlier  or 

(C)  The  reappointment  is  in  a  different 
agency. 

(ii)  Otherwise,  pay  must  be  set  at  the 
executive's  former  ES  rate  and  may  not 
be  adjusted  until  12  months  from  the  last 
SES  pay  adjustment  in  accordance  vrith 
paragraph  (c)  of  this  section. 

(2)  Reinstatement  from  a  Presidential 
appointment  requiring  Senate 
confinnation.  if  a  former  career  senior 
executive  elected,  under  5  CFR 
317.801(b).  to  remain  subject  to  SES  pay 
provisions  while  serving  under  a 
Presidential  appointment  pay  may  be 
adjusted  upon  reinstatement  to  the  SES 
only  if  12  months  have  elapsed  since  the 
last  SES  pay  adjustment  in  accordance 
with  paragraph  (c)  of  this  section.  If  the 
fonner  senior  executive  did  not  elect  to 
remain  subject  to  the  SES  pay 
provisions  while  serving  under  the 
Presidential  appointment  pay  may  be 
set  at  any  ES  rate  upon  reinstatement 

(f)  Restrictions  on  reducing  the  pay  «/ 
senior  executives  who  converted  under 
Subpart  C  of  Part  317  of  this  chapter. 
The  ES  rate  of  a  senior  executive  who 
entered  the  SES  under  the  conversion 
provisions  of  Subpart  C  of  Part  317  of 
this  chapter  cannot  be  reduced,  during 
such  executive's  am>ointment  in  the 
SES,  below  the  basic  payable  salary  foi 
that  individual  immediately  before 
converting  to  the  SES. 


S  534.402    Aggregate  < 

(a)  Definition.  "Aggregate 
compensation"  consists  of  basic  pay. 
performance  awards.  Presidential  rank 
awards,  and  physicians  comparability 
allowances. 

(b)  Limitation  on  aggregate 
compensation.  No  seniw  executive  may 
receive  in  any  fiscal  year  aggregate 
compensation  that  will  exceed  the 
payable  rate  in  effect  for  Level  I  of  the 
Executive  Schedule  as  of  the  end  of  the 
fiscal  year. 

(c)  Payment  of  amount  exceeding 
limitation  on  aggregate  compensation. 
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(1)  Any  axcMt  ainount  that  cannot  b« 
paid  to  ■  Mnior  txacutiva  during  ■  flacal 
jraar  becauM  of  tha  limitation  under 
paragraph  (b)  of  this  taction  will  ba  paid 
to  that  Individual  in  a  lump  sum  at  tha 
beginning  of  tha  following  fiacal  year, 
even  if  the  individual  is  no  longer  in  the 
SES.  The  amount  ao  paid  will  then  be 
considerad  part  of  the  aggregate 
compenaation  for  the  new  fiacal  year. 

(2)  If  a  senior  executive  transfers  to  a 
different  Federal  agency  or  leaves  the 
Federal  aervice.  the  agency  responsible 
for  making  the  payment  Is  the  agency 
that  employed  the  executive  at  ue  time 
the  excess  amount  was  created. 

(3)  Tha  only  exceptions  to  waiting 
until  the  following  fiacal  year  to  make 
the  payment  of  the  excess  amount  are  as 
follows: 

(i)  If  a  senior  executive  dies,  payment 
of  the  entire  excess  amount  will  be 
made  Immediately  as  part  of  the 
settlement  of  accounts,  in  accordance 
with  5  U^C  SS82. 

(11)  If  a  senior  executive  separates 
ttwa  the  Federal  service,  payment  will 
be  made  following  a  30-day  break  in 
service.  The  executive  shall  be  paid  any 
excess  amount  that  would  not  bring 
aggregate  compensation  for  the  fiscal 
year  above  the  Level  I  salary  rate 
anticipated  to  be  in  effect  on  the  last 
day  of  the  fiscal  year.  Any  additional 
excess  amount  shall  be  paid  at  the 
beginning  of  the  next  fiscal  year.  If  the 
executive  is  reemployed  in  the  Federal 
service  during  the  same  fiscal  year  as 
separation,  any  previous  payment  of  an 
excess  amount  shall  be  considered  part 
of  that  yeer's  aggregate  compensation 
for  applying  the  Level  I  limitation  for  the 
remainder  of  the  fiscal  year. 
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Food  and  Nutrition  Service. 
Final  rule. 


"school"  to  make  them  oooaistent  with 
the  definitions  in  die  National  School 
Lunch  Program  regulations:  (2)  adds  an 
additional  reference  to  the  Uniform 
Federal  Assistance  ragulations  (7  CFR 
Part  3015)  into  die  Special  Milk  and 
School  Breakfast  Program  regulations 
and  adds  Uie  definition  of  "7  CFR  Part 
3015"  to  thoae  regulations;  (3)  raviaaa 
the  provision  regarding  food 
substitutions  in  the  School  Breakfast 
Program  to  make  it  consistent  with  the 
National  School  Lunch  Program:  (4) 
consolidates  the  Office  of  Manafemant 
and  Budget  control  numbers  for 
reporting  and  recordkeeping 
requirements  for  the  School  Breakfast 
Program  rnulationa:  (5)  cotrects  the 
addresses  kit  two  Food  and  Nutrition 
Service  Regional  Offices:  and  (6) 
removes  the  reference  to  a  tuition 
limitation  for  private  schools  from  the 
regulations  pertaining  to  State 
administrative  expense  funds.  These 
revisions  are  intended  to  establish 
consistency  throughout  the  school 
nutrition  programs  and  remove  obsolete 
provisions. 

I  OATi:  January  23, 1960. 


:  This  final  rule  makes  several 
technical  amendments  to  the  regulations 
governing  the  operation  of  the  Special 
Milk  Prof^m,  7  CFR  Part  215:  die 
School  Breakfast  Program.  7  CFR  Part 
220;  and  State  Administrative  Expense 
Funds.  7  CFR  Part  235.  This  rule  (1) 
revises  the  definitions  of  "child"  and 
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Mr.  Robert  Badie.  Chief,  Policy  and 

Program  Developoiant  Branch.  Child 

Nutrition  Division.  FNS.  USDA. 

Alexandria.  Virginia  22302.  (703)  756- 

3020. 
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Claaaifkatloa 

This  document  makes  technical 
changes  and  corrections,  and  impoaes 
no  new  requirementa.  Further,  the 
derinitions  of  "child"  and  "school"  have 
already  been  submitted  for  public 
comment  Therefore,  the  Department 
has  determined,  in  accordance  with  5 
U.S.C.  553(b)  and  553(d)  diat  prior  notice 
and  comment  are  unneceaaaiy.  and  that 
good  cause  exists  for  making  the  rule 
effective  upon  publication. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  as  not  maior  because  it 
does  not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
This  action  will  not  have  an  annual 
effect  on  the  economy  of  tlOO  million  or 
more,  nor  will  it  reault  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 


This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  the 
R^atory  Flexibility  Act  (5  U.S.C  601- 
612).  The  Administrator  of  the  Food  and 
Nutrition  Service  haa  certified  diet  diis 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  subatantial 
number  of  small  entities. 

The  Special  Milk  Program.  School 
Breakfast  Program,  and  State 
Administrative  Expense  Funds  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  10.556, 10.553.  and 
10.560,  respectively.  The  programs  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.  46  FR  29112.  June  24. 
1063.) 

No  new  collection  or  recordkeeping 
requirements  are  included  which  require 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1900  (44  US.C.  3501- 
3520).  The  programs  being  amended  are 
approved  by  OMB  under  the  following 
control  numbers:  Special  Milk  Program. 
0664-0006:  School  Breakfast  Program. 
0664  0012;  and  State  Administrative 
Expense  Funds.  0664-0319. 

Hw  >  ytwain 

On  August  2. 1968,  the  Department 
published  a  complete  rewrite  of  tha 
National  School  Lunch  Program 
regulations.  7  CFR  Part  Zia  at  53  FR 
29144.  To  ensure  consistency  among 
school  nutrition  program  regulationa,  the 
definitions  of  "child"  and  "achool" 
stated  in  the  rewrite  of  the  National 
School  Lunch  Program  regulations  are 
being  adopted  in  this  rule  for  all  the 
achool  nutrition  programs.  These 
revisions  are  intended  to  provide 
consistent  definitions  for  identical  terms 
in  all  the  school  nutrition  programs.  No 
changes  are  intended  in  the  practical 
application  of  these  terms,  llie 
Department  also  is  removing  the 
definition  "Long-term  care  facility"  from 
I  220.2  since  that  term  is  defined  in  the 
definition  of  "school."  Several 
paragraphs  containing  regulatory 
citations  which  reference  the  definition 
of  "school"  are  also  being  amended  to 
coincide  with  the  revised  definition. 

In  I  220.8(fl.  a  technical  amendment  is 
being  made  to  conform  with 
I  2iai0(i)(l)  in  tiie  rewrite  of  die 
National  School  Lunch  Program 
regulationa.  7  CFR  Part  210.  This 
revision  pertains  to  food  substitutions 
for  handicapped  and  nonhandicapped 
students,  and  implements  the 
requirements  of  the  Department's 
nondiscrimination  regulationa  (7  CFR 
Part  15b)  published  in  die  Fadacal 


■  on  June  11. 1962  (47  FR  25470). 
This  revision  is  faitended  to  provide 
uniformity  between  the  school  meal 
programs.  Under  this  provision,  schools 
must  make  substitutions  in  foods  for 
students  who  are  considered 
handicapped  under  7  CFR  Part  15b  and 
whose  handicap  restricts  their  diet 
Substitutions  are  to  be  made  on  a  case- 
by-case  basis  only  when  supported  by  a 
statement  of  the  need  for  sutetitutions 
that  includes  recommended  alternate 
foods.  In  the  caae  of  a  handicapped 
student  tha  statement  must  be  signed  by 
a  physician,  and  in  the  case  of  a 
nonhandicapped  student,  by  a 
recognized  miedical  authority.  For  a' 
further  discussion  of  this  provision,  the 
reader  may  refer  to  the  rewrite  of  the 
National  School  Londi  Program 
regulations  referred  to  above. 

The  Department  is  also  revising 
I  i  215.13.  220.15  and  235.8  of  die 
regulations  for  the  Special  Milk 
Program.  School  Breakfast  Program  and 
State  Administrative  Expense  Funds, 
respectively,  to  add  references  to  die 
Department's  Uniform  Federal 
Assistance  regulations  (7  CFR  Part  3015) 
and  la  adding  a  definition  for  "7  CFR 
Part  3015"  to  diose  regulations.  Part  3015 
implements:  (1)  OMB  Circulara  A-102 
and  A-110,  which  standardize  the 
administration  of  grants  and  cooperative 
agreements;  (2)  OMB  Circulan  A-87.  A- 
21  and  A-122,  which  specify  the 
principles  for  determining  allowabie 
costs;  (3)  OMB  Guidance  on 
Implementation  of  the  Federal  Grant 
and  Coopentive  Agreement  Act  of  1977; 
and  (4)  OMB  Circular  A-128,  which 
establishes  audit  requirements  purauant 
to  die  Single  Audit  Act  of  1964.  A 
definition  of  7  CFR  Part  3015  and 
references  to  Part  3015  were  also 
included  in  the  rewrite  of  the  National 
School  Lunch  Program  regulations.  Part 
210.  This  revision  is  technical  in  nature 
and  imposes  no  new  requirements 
because  7  CFR  Part  3015  is  currendy 
binding  on  recipients  and  subrecipients. 

Sections  215.16  and  220.20,  Program 
infonnation,  which  provides  the 
addresses  of  the  Regional  Offices  for  the 
Food  And  Nutrition  Service,  are  being 
updated.  In  addition,  a  new  i  220.21  is 
being  added  to  Part  220  to  display  OMB 
control  numbers.  The  Paperwoik 
Reduction  Act  of  1980  and  OMB 
regulations  to  control  paperworic 
burdens  on  the  public  require  OMB 
approval  of  any  regulations  that  impose 
a  coUection/recordkeeping  burden  on 
the  publia  This  rule  amends  the 
regulations  to  display  in  chart  form  all 
OMB  control  numbers.  A  similar 
amendment  for  other  Child  Nutrition 


Program  was  published  on  December  31. 
1965  (SO  FR  53258). 

On  August  13. 1987.  at  52  FR  30127,  die 
Department  amended  the  regulations  for 
the  school  meal  and  milk  programs  to 
eliminate  the  tuition  limitation  that 
previously  prohitnted  scMue  private 
schools  from  participating  in  die  Qiild 
Nutrition  Program.  The  eliminatitni  of 
the  tuition  limitation  was  required  by 
Pub.  L 100-71.  At  that  time,  however, 
the  Department  inadvertendy  neglected 
to  amend  7  CFR  Part  235.  State 
Administrative  Expense  Funds,  to  make 
a  correqwoding  change  in  that  part 
Therefore  diis  rule  amends  f  235.2 
Defiiu'tiont  to:  (1)  Remove  the  reference 
to  a  tuition  limitation  from  the  definition 
of  "Schoor  and  revise  the  definition  to 
make  it  consistent  with  Part  210;  and  (2) 
delete  the  definitions  Tuition"  and 
"Special  needs  children",  since  they  are 
no  longer  needed.  The  term  "sped^ 
needs  diildren"  was  used  only  within 
the  defmition  of  "tuition." 

UstofSubiacts 

7  CFR  Part  215 

Food  assistance  programs,  ^ledal 
Milk  Program,  Grant  programs — social 
programs.  Nutrition.  Children,  Milk, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  220 

Food  assistance  programs.  Sdiool 
Breakfast  Program.  Grant  programs — 
social  programs.  Nutrition.  CUldren. 
Reporting  and  recordkeeping 
requirements. 

7CFRPart235 

Food  assistance  programs.  National 
School  Lunch  Program.  School  Breakfast 
Program.  Special  Milk  Program,  Grants 
administration.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Adi^istrative  practice 
and  procedure. 

Accordingly.  Parts  215. 220,  and  235 
are  amended  as  follows: 

FART  21S-SPEaAL  MILK  PROGRAM 

1.  The  authority  citation  for  Part  215 
continues  to  read  as  follows: 

Authority:  Sees.  3, 10: 80  Stat.  88S,  8aa  as 
amended  (42  U.S.C  1772. 1779). 

2.  In  §  215.2: 

a.  Paragraph  (e-l)  is  amended  by 
removing  the  regulatory  citation 

"S  215.2(v)  (2)  and  (3)"  and  adding  in  its 
place  the  n^atory  citation  "§  215.2(v) 
(3)  and  (4)"  and  by  adding  "and  (2)" 
after  the  regulatory  citation 
"5  215.2(v)(l)": 

b.  Paragraph  (v)  is  revised  in  its 
entirety:  and 


c  Paragraph  (x-1)  is  redesignated  (x- 
2)  and  a  new  paragraph  (x-1)  is  added. 

The  revision  and  addition  read  as 
follows: 


1215,2 


(v)  "Sdiool"  means:  (1)  An 
educational  unit  of  high  school  grade  or 
under,  recognized  as  part  of  the 
educational  system  in  the  State  and 
operating  under  public  or  nonprofit 
private  ownership  in  a  single  building  or 
complex  of  btiildings;  (2)  any  public  or 
noiqnofit  private  classes  of  preprimary 
grade  when  they  are  coodw^ed  in^he 
aforementioned  schools:  (3)  any  public 
or  nonprofit  private  residential  diild 
care  institution,  or  distinct  part  of  such 
institution,  which  operates  principally 
for  the  care  of  chikhen,  and,  if  private,  is 
licensed  to  provide  residential  diild  care 
services  under  the  appropriate  licensing 
code  by  the  State  or  a  subordinate  level 
of  government  except  for  residential 
summer  camps  which  participate  in  the 
Summer  Food  Service  Program  for 
Children,  Job  Corps  centere  funded  by 
the  Department  of  Labor,  and  private 
foster  homes.  The  term  "residential  child 
care  institutions"  includes,  but  is  not 
limited  to:  Homes  for  the  mentally, 
emotionaUy  or  physically  impaired,  and 
unmarried  mothere  and  their  infants; 
group  homes;  halfway  hotises: 
orphanages:  temporary  shelters  for 
abused  diildren  and  for  runaway 
children;  long-term  care  facilities  for 
chronically  ill  children:  and  juvenile 
detention  centen.  A  long-term  care 
facility  is  a  hospital,  skilled  nursing 
facility,  intermediate  care  facility,  or 
distinct  part  thereot  which  is  intended 
for  the  care  oi  children  confined  for  30 
days  or  more:  or  (4)  with  respect  to  the 
Commonwealth  of  Puerto  Rico, 
nonprofit  child  care  centers  certified  as 
such  by  the  Governor  of  Puerto  Rico. 

(x-1)  "7  CFR  Part  3015"  means  die 
Uniform  Federal  Assistance  Regulations 
published  by  the  Department  to 
implement  Office  of  Management  and 
Budget  Circulars  A-21.  A-87,  A-102,  A- 
lia  A-122,  and  A-128;  die  Single  Audit 
Act  of  1984  (31  U.S.C  7501  et  seq.\.  and 
Executive  cfrder  12372. 

Notev— OMB  Circulars,  referred  to  in  this 
definition,  are  available  from  tlie  EOP 
Publications.  New  Executive  OfTice  Building. 
726  Jackson  Place  NW..  Room  220a 
Washington.  DC  20503. 


3.  In  §  215.3: 

a.  Paragraph  (b)  is  amended  by 
removing  the  regulatory  citation 
"S  215.2(vK2)  or  §  215.2(v)(3)"  and 


/  V«l.  5«.  Na  IS  /  Mond^k  funury  2X 


I  KoIm  and  WagwiaWaiM 


"1 2UJ(v|0)  m  I  aMvM4<":  axi 
b.  Paragraph  (c}  is  ■■tndsri  by 

removii^  "or  |  ZIUtvNZ)"  and  addk* 

'.  I  Z1S^vH2)  or  I  ns^vMsr  in  ito 

place. 
4.  In  I  215.13.  paragraph  (aNi)  >• 

amended  by  revialat  the  Rnl 

to  read  as  foUowa: 

IIIIlIS  mmmmmmmmmlmim 


(a)(1|  Hm  State  < 

■  of(aMiiatieiia  wMiIb  nw  StaAe 
that  adayoister  or  pwlidpete  in  Hm 
PtofTMi  QoaeieQ  oy  tbis  pari  ceinply 
with  the  aadit  raquireafienta  ef  7  CPR 


B.  hi  I  nS.lS,  paragraph*  (a)  and  (g) 
era  aaaaiMail  oy  raviaing  the  aodreaaaa 
lo  read  aa  foAoWa: 

(a)*  *  *  Narthaaat  Regianal  OOea. 
PNSw  U^  Dapartawt  el  Ar^ciiltara.  10 
Caaacway  Street  Hoaa  AM.  Boateik 
Maaaadwuatta  OBH-HMft. 


Flalna  Regionai 
of 

Suite 


OfBca.PN&UA 
Apiodtara.  lJi4 
903. 


PART 


AST 


!•  ine  aodiuilly  citation  for  Part 
continuae  to  read  aa  foHoara: 


:  Sees.  4  aad  ML  ao  8ut  M&  J 
(42  U&C  17711  ]77n 
XfaiiaBLS: 

a.  Niapaiite  fc)  and  (u)  ai 

b.  Far^raph  (a)  is  removad  and 
feaarvad 

c.  A  new  paragraph  |k-1)  Is  added 


d  Par^raph  (s)  b  anaiHled  by 
removtaif  Ike  rapulatoiT  dtadoa 
"1 2aDL2(aX2r  and  adifing  In  Its  pUca 
the  regulatory  dtetion  '*|2a0i2(oMS).'' 

Thai  -      -- 

|i 


(c) -Cklkr  BMana:  m  A  studaol  ol 
high  adMol  irada  or  nnidar  aa 
deteraai— d  by  ttte  State  edaraHend 
agency,  who  is  swionad  in  aa 
aducatiooal  anit  of  high  ai^ool  grade  or 
under  ae  deeetthad  te  paragrapte  (1) 
and  W  af  the  deSnWten  of  "Schaor . 
inchidfaH  itadanto  who  aia  ■antalfar  or 
physically  handicapped  aa  deflaad  by 
the  State  and  who  are  parHolpatlm  In  a 
school  proflram  esteblished  for  the 
nentally  or  physically  \      " 

yearaof  agiadMlai 

instituttan  or  center  aa  daacrihad  in 


of  "School* 


(31  and  (4)  of  the  definition 


(a)  '^SchooT  meana:  {\)  An 
adacatianal  anM  of  high  schod  grade  or 
under,  recognised  as  part  of  the 
educatienal  syatem  in  the  State  and 
operating  under  public  or  nonprofit 
privele  owneraliip  in  a  single  building  or 
coapiex  of  baildinga;  (2)  any  public  or 
nonprolh  private  classes  of  preprimary 
grade  whea  they  era  conducted  la  tiie 
aforementioned  schools;  (3)  any  public 
or  nonpront  private  residential  chila 
care  institetion.  or  diatlnct  part  of  such 
institution.  wMch  operates  principally 
for  the  can  of  children,  end.  if  pnvate,  is 
noaneed  to  pcovida  residential  ciiiM  care 
sa^ficea  awdai  the  approprtete  ncanaing 
code  by  the  Stete  or  a  subordinate  level 
of  govanunent.  except  for  residential 
aonuBer  campa  whidi  participate  in  the 
Sumner  rood  Service  Program  for 
diiMren,  Job  Corpe  centers  funded  t>y 
the  Department  of  Labor,  and  private 
foster  homes.  The  term  "reeidenttai  child 
care  institutions"  includes,  but  is  not 
limited  to:  Homes  for  the  mentally. 
em<Mona4y  or  pliyaically  impaired,  and 
unauuiiad  OMthan  and  their  infanta: 
group  honiaa;  halfangr  lieaaaac 
orphanagea;  lan>poraiy  shsllari  for 
abused  children  and  for  runaway 
children:  long-term  care  facilities  for 
chronically  ill  children:  end  fuvenile 
detention  centers.  A  iongtorm  cara 
facility  te  a  haapitaL  skilled  Bursing 
facility,  tetennadlate  care  focility.  ar 
distinct  part  tharool  which  U  antsndsd 
for  the  cara  of  children  conlned  for  SO 
dasrs  or  more:  or  (4)  with  raspect  to  the 
Commonwealth  of  Puerto  Rico, 


arniartolUoo. 


(x-1)  "7  cm  Part  sots**  means  the 
Uaifani  PMerd  Aaatetance  Regnlations 
puonsnaa  oy  ina  uopnnniani  lo 
implement  OfRoe  of  Management  and 
Budget  droMlan  Ap-O,  A-«7.  A-ML  A- 
lia  A-122.  and  A-«JK  tfia  Stegh  AadR 
Act  of  1904  (31  U3.C  7801  ef  aev.J:  and 
bcecotive  Order  12S7L 


ItetelUs 
deflnitloa.  era  aealaye  ham  the  SOP 
Pabhcatiaas.  New  BuceHve  CNBoe  BuUdl^ 

TaSlecksaBMi      

Washii^laa.  iX  I 


ffalia 


S.la| 

Iby 
r  oitatioa  "I  2202 
(aXl)<    '  '  . 

"1 2201  («Nn  Mm  «^  (aMn  Md 

b.  Para9«ph  <G|  la  aHMadad  by 
removing  the  regulatory  dtalian 
"1 220J(o|pr  aad  adding  la  Ite  place 
-|  22a2(u)(3).- 


4.  hi  1 2aaa.  paragraph  (f)  is  revised  to 
reed  as  foHows: 


I 


(f)  Schools  sImU  make  substitutions  in 
foods  listed  ia  diU  section  for  students 
who  era  ceiiitdaiMd  handicappad  ander 
7  CFR  Part  ISb  and  whoae  handicap 
reetricte  their  dint  Schoob  may  aiao 
make  substitutions  for  neahandicapped 
students  who  ara  anable  to  consume  the 
regular  brealdast  becaoac  of  medical  or 
other  special  dietary  needs. 
Substitutians  ahall  be  made  aa  a  oaae- 
by-case  basis  only  whea  aapported  by  a 
statement  of  the  aead  for  aulMtitutiona 
that  indudee  recoounended  alternate 
foods,  anleas  othenviee  exempted  by 
FNS.  Such  stelenient  shall  in  dm  caae  of 
a  handicapped  student  be  signed  by  a 
physiciaa  or.  in  the  case  of  a 
nonhandicapped  student  by  a 
recognized  medical  authority. 
•        •        •        •        • 

5.  hi  1 2aait.  pararaph  (aNl)  is 
amended  by  revising  the  firat  aentenoe 
to  read  as  follows: 


|2a.is 


(aMl)  The  State  agency  shall  ensure 
that  all  organizations  within  the  State 
that  adminiater  or  participate  ia  tlw 
program  covered  by  thia  part  comply 
with  the  aadit  requirements  of  7  OH 
Part  3015.  •  •  • 


(f)aad(g) 


e.  In  f  220.2II  I 
ara  ameadad  by  ravteing  ( 
to  read  aa  foikiwa: 


aa       I 


(f)  *  *  *  NertheaatltegioBal  Office. 
FNS.  US.  Departiaant  af  AgrioaMuta.  M) 
CaMseway  Steaat  Roam  Ml,  Boat  an. 


(g)  *  *  *  HiMteiaPhhaaRiyooMl 
Office.  FN8L  VS.  Department  of 
Affioalture.  1244  Speer  Boulevard.  Suite 
902.  Denver.  Colorado  90204. 

7.  hi  Part  22a  add  a  new  i  220.21  to 
read  as  foHows: 


Itmn 


7  CFR  McSon  MtMW  leqiAwiMnii 


280i3W. 
2».« — 


220.7|aHe». 


uMn- 


Cwrani 


06S4-0SZ7 
08M-«012 
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7  era  Mclion  wham  requirsmania 


220.11  U).(b).<e). 


220.12(b). 


220.13  (S-IHC),  (0- 


220.14<(9- 
220.15 


Cunem 
0M8 


nun^Mf 


0564-0012 
0SS4-0002 
0584-0341 
0584-0012 
0584-0026 
0584-0002 
0564-0341 
0564-0012 
0584-0012 
0584-0012 


PART  235-8TATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

1.  The  authority  citation  for  Part  235 
continues  to  read  as  follows: 

Authority:  Sees.  7  and  la  Pub.  L  8e-««2. 80 
SUt  888.  880  (42  U.S.C  1778. 177B), 

2.  ki  I  235.2. 

a.  Paragraph  (o)  is  revised  in  ite 
entirety; 

b.  A  new  paragraph  (q-1)  is  added: 
and 

c.  Paragraph  (u),  including 
subparagraphs  (1)  and  (2).  and 
paragraph  (v)  are  removed. 

The  revision  and  addition  read  as 
follows: 

i23U   OafMttona. 


0684-0012 
0884-«012 


(o)  "School"  means:  (1)  An 
educational  unit  of  high  school  grade  or 
under,  recognized  as  part  of  the 
educational  system  in  the  State  and 
operating  under  public  or  nonprofit 
private  ownerehip  in  a  single  building  at 
complex  of  buildings:  (2)  any  public  or 
nonprofit  private  classes  of  preprimary 
grade  when  they  are  conducted  in  the 
aforementioned  schools;  (3)  any  public 
or  nonprofit  private  residential  child 
care  institution,  or  distinct  part  of  such 
institution,  which  operates  principally 
for  the  care  of  children,  and.  if  private,  is 
licensed  to  provide  residential  child  care 
services  under  the  appropriate  licensing 
code  by  the  State  or  a  subordinate  level 
of  government  except  for  residential 
summer  camps  which  participate  in  the 
Summer  Food  Service  Program  for 
Children.  Job  Corps  centera  funded  by 
the  Department  of  Labor,  and  private 
foster  homes.  The  term  "residential  child 
care  institutions"  includes,  but  is  not 
limited  to:  homes  for  the  mentally. 
emotionaUy  or  physically  impaired,  and 
urunarried  mothere  and  their  infants; 
group  homes;  halfway  houses; 
orphanages:  temporary  sheltera  for 
abused  children  and  for  runaway 
children;  long-term  care  fadlities  for 
chronically  iU  children;  and  junvenile 
detention  centers.  A  long-term  care 
facility  is  a  hospital.  skiUed  nursing 


facility,  intermediate  care  facility,  or 
distinct  part  thereof;  which  is  intended 
for  the  care  of  children  confined  for  30 
days  or  more;  or  (4)  with  respect  to  the 
Commonwealth  of  Puerto  Rico, 
nonprofit  child  care  centera  certified  as 
such  by  the  Governor  of  Puerto  Rico. 

(q-l)  "7  CFR  Part  3015"  means  the 
Uniform  Federal  Assistance  Regulations 
published  by  the  Department  to 
implement  Office  of  Management  and 
Budget  Circulara  A-21.  A-«7.  A-102,  A- 
lia  A-122.  and  A-128;  the  Single  Audit 
Act  of  1964  (31  U.S.C  7501  et  seq.y,  and 
Executive  Order  12372. 

Note.— OMB  Circulars,  referred  to  in  this 
definition,  ara  available  from  the  EOF 
Publicationa,  New  Executive  Office  Building. 
728  Jadcson  Place  NW..  Room  220a 
Washington.  DC  20603. 

3.  In  1 235.4.  paragraph  (bK2)  is 
amended  by  adding  "and  (o)(2)"  after 
the  regulatory  citation  "|  23&2(o)(l)'' 
fmd  by  removing  the  regulatory  citation 
"i  235.2(o)(2)"  and  adding  in  its  place 
"I  235.2(o)(3)." 

4.  In  f  235.8.  the  second  sentence  in 
paragraph  (a)  is  amended  by  removing 
"OMB  Circular  A-102''  and  adding  in  its 
place  "7  CFR  Part  3015.*' 

Aaaa  Kooihatas, 
Administrator. 

Date:  January  13, 1969. 
(FR  Doc.  80-1293  Filed  1-19-89;  8:45  am) 


FM9ral  Crap  hMuranoo  Corporation 

7CFRPart411 

(OociiatNa«S5881 

Qrapa  Crop  kismnoa  RaguMiona 

AOCNCv:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Notice  of  extension  of  sales 
closing  date. 


r:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  of  the  extension  of  the  salea 
closing  date  for  accepting  applications 
for  grape  crop  insurance  in  California, 
effective  for  the  1989  crop  year  only. 
This  action  is  necessary  because  of 
alteration  of  unit  determinations  not 
contemplated  earlier.  TUs  action  will 
allow  insureds  and  applicants  for 
insurance  an  opportunity  to  review 
these  determinationa  with  regard  to 
their  insurance  plans.  The  intended 
effect  of  this  notice  is  to  advise  all 
interested  parties  of  the  extension  of  the 
sales  closing  date  and  to  comply  with 
the  provisions  of  the  grape  crop 


insurance  regulations  with  respect  to  the 
Manager's  authority  to  extend  sales 
closing  dates. 

iFFScnvE  DATC  January  23, 1989. 
NM  FURTHei  ayowiUTioii  contact: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC.  2025a 
telephone  (202)  447-3325. 
MPnjBNDfTAiiv  mmmimotL  The 
closing  date  for  accepting  applications 
for  crop  insurance  on  grapes  in 
California  is  January  31.  Because  of 
certain  alterations  made  in  unit 
guidelines  resulting  in  the  need  for 
insureds  and  applicants  for  insurance  to 
undentand  these  guideline  thoroughly, 
FCIC  is  extending  the  sales  closing  date 
in  all  California  counties  t^iere  grape 
crop  insurance  is  offered 

Under  the  provisions  of  7  CFR 
411.7(b),  the  sales  closing  date  for 
accepting  applicatioiu  may  be  extended 
by  pladng  the  extended  date  on  file  in 
the  service  office  and  by  publishing  a 
notice  in  the  Federal  Regiatar  upon 
determination  that  no  adverse 
selectivity  will  result  bom  such  an 
extension.  If  adverse  conditions  develop 
during  such  period  FCIC  will 
immediately  discontinue  acceptance  of 
applications. 

Accordingly,  punuant  to  the  authority 
contained  in  7  CFR  411^).  the  Federal 
Crop  Insurance  Corporation  hoewidi 
gives  notice  that  the  sales  dosing  date 
for  accepting  applications  for  grape  crop 
insurance  in  all  counties  in  C^fornia 
where  such  insurance  is  otherwise 
authorized  to  be  offered  is  hereby 
extended  throu^  the  close  of  business 
on  February  28, 1980.  effective  for  the 
1989  crop  year  only. 

Authority:  7  U.S.C  1506. 1516. 

Done  in  Washington.  DC  on  jonuaiy  13. 
198a 

David  W.Gafarial. 

Acting  Manage,  Federal  Cn^  Insurance 
COiporation. 

[FR  Doc.  89-1318  Filed  1-19-48;  8:45  am] 
ioaocs4f 


voifinioany  %MWon  Mnpuifliioii 
7  CFR  Part  1413 


:  Commodity  Credit  Corporation 
("CCCl,  and  Agricultural  Stabilisation 


/  Vol  M.  No.  U  / 


/  RilCT  and  R^gulaUoiia 
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and  ConMrvaHoa  Sarvka  f  "ASCS"! 
U8DA. 

ACnoM:  Interim  nils  and  faqveal  far 
commanta. 


:8aettea«Ssai)artlM 
Afrioilhiral  Act  af  IMa  aa  amendH 
(Ika  1M0  Act),  aala  iortk  iM  critorta  to 
ba  naed  to  dalafiaa  arhaJiii  a  tjrpa  of 
cotton  it  axtra  leaf  alapla  (ELB)  oatten. 
For  pwpoaM  af  aAiaM^laf^ 
CoBuaodlty  Cradtt  GaryaraMaa  |GCC) 
price  supfwrt  awl  pra faction  a^tsMnt 
prt|0nuaa.  all  tyaaa  of  ooltan  whkk  do 
not  meat  Iba  daflaMoa  af  ELS  cottoa 
have  hiatoricaHy  baaa  oaaaMaiad  to  ba 
upUad  caltoa.  Ooe  la 
Hamanda.  obaaiaa  ia  ooMon  vi 
and  dM  to  rhii^iiag  ftantof  practtoaa.  it 
baabaaadal       I     Itbattba 
regulationa  Mt  iarili  o(  7  era  ftal  MIS 
which  dafina  Iba  taraa  "ViA''  "ootton" 

and  "upland  ooMaa~  abaidd  ba  ladafaad 

to 


i  Sabnit  Comniaota  toe 

Dtfactor.OeWoB.  Grain,  and  KIcaMca 
MppaM  Dlvlalua,  Aplcuhural 
SlabUlaatkm  and  Conaarvatkw  Servfao. 
MOA.  P.a  Bex  Mia  W«kii«toa.  DC 


RajrBMMid  K.  Aldrtcfa.  Pn^aa  ar*^'*M- 
Cottoa.  Crabv  and  Rka  Mca  SuppsH 
IMvlalaa.  ASCS.  P.a  Box  U^M, 
Waabingtoa  DC  n»3L  ^tai  «47- 


iatariia  rala  baa  I 

U8DA  praoMlan    ^, 

Bxacutiva  Ordar  12101  aad 
Dapartmantal  Ragalatka  15U-1  and  baa 
baaa  riaaalflad  "aot  atafor".  it  haa  baaa 
datonninad  that  Ihia  rule  will  oot  nault 
b»:(l)An  annual  affect  an  the  aconoay 
of  tMi  arflMon  or  oHna:  (X)  a  na^ 
tocraaaa  In  coato  or  pricaa  for 
oonmaaara.  todhrtdad  taiduatriet. 
Federal  State  or  local  tovammenta.  or 

aaoaranbic  r^ait^t^  t»  iM  ^^mtHHm^m^ 
w  '  w  "I*""*  *^^tH^  ^  \9j  i^pnnGani 

advene  effects  oo  r^ayttHton, 
amployment  bnreatraant.  productivity, 
innovation  or  the  riiOlty  of  United 
Statee-baaad enlMpiiaaa to  miiL 
with  foreign-baaad  anterpriaea  in 
domestic  or  export  narkato. 
It  baa  been  determined  tbal 


eeeielenfn 

intartoinde' 

rroiba-tiea  Stoi 

found  to  tbeCatalegof  Pidaul 

Domes  tk  AaaialMica. 

It  baa  baaa  datontonail  tbat  tba 
Rafablofy  PlaxibilMy  Act  to  aot 
applicable  to  thia  interim  rale  since 
neither  the  A«ricHlturnl  Stafattizattoa 
aad  Cooaervatton  Service  ("ASCS")  nor 
the  CoouBodily  Ciadit  Coipanttoa 
("CCCl  is  laqukod  bv  i  U.SXI  HI  ar 
any  other  provision  of  law  to  publiab  a 
notica  of  pagpoead  nibwnakii^  wMb 
respect  to  (he  sublet  matter  of  tbia  rale. 

Based  on  an  enviranmantal  iaq»act 
analysis,  it  has  been  determined  that  the 
cbaMSB  aMde  beratn  to  the  refolatioiM 
found  at  7  era  Part  \m  will  not  have  a 
aiffitflcant  trapad  on  tba  anviranaent 
and  that  an  environaaaatal  ii^iact 
atotement  is  not  required. 

A  draft  anvironment  impact  atatoaent 
pertalniat  *»  agricritutal  acraasa 
a«i|«8tiiMiit  pn^mum  has  baaa  prepared. 
Fui^  tatfomatioa  ia  avaHaUa  fraai 
VMIIp  Yaanowabf,  l^ograa  Analysts 
DMalan.  A9C8.  U8DA.  P.a  Box  atlS, 
Waahington.  DC  20013:  (202}  447-7887. 

Tbia  program/activity  is  wit  sobiact  to 
Iba  provWoos  of  Bxecathra  Order  U37S 
waica  reqniras  Intaiguveiiunaotal 
consultation  widi  Btote  and  local 
oflldals.  Sea  die  Notice  lalatad  to  7  Cn 
Part  SOU,  Subpart  V.  published  at  48  ra 
»115  0ana2«.1988). 

The  Office  of  ManapaaMat  aad  Ba^t 
has  approved  the  information  ~*"rriiira 
requirements  contained  in  these 
refolattens  under  (be  provisions  of  44 
U.&C  ebaptor  M  Md  0MB  Niaafaaa 
OBBO-OOaO.  0680-0071. 0680-0001.  and 
0600-0880  have  been  assipiad. 

Producers  are  in  the  procass  of 
planning  for  (be  1980  crop  year  and.  to 
some  cases,  applying  fartiltoac; 
herbicides,  and  undertaking  other 
planting  activities.  Thersfofa.  to  mi. 
assure  that  producers  are  proetdad 
timely  notka  of  tba  cbai^BS  aiada  ba 
thia  interim  rule,  thia  toterim  rule  wiU 
r  eAective  apon  tba  date  of 
itolbal 


to 


characteristics  needed  for  various  end 
uses  for  which  Aaericaa  upland  cotton 
to  aot  suitable  and  grown  in  irrigated 
cotton-growing  regioiu  of  the  United 
States  designated  by  the  Secretary  or 
other  areas  designated  by  the  Secretary 
as  saitable  for  the  production  of  such 
varieties  or  types  and  which  is  ginned 
an  a  roOer  type  gin  or,  if  authorized  by 
the  Secretary,  ginned  on  another  type 
^  for  experiinental  purposes."  For 
purpoaes  of  such  programs,  cotton  not 
aieeting  this  definition  of  ELS  cotton  has 
historically  been  considered  to  be 
upland  cotton. 

Due  to  lower  foreiga  preductioo  of 
ELS  cotton  and  an  increase  in  demand 
for  finer  and  stronger  count  yams  which 
utilize  ELS  cotton.  EIS  cotton 
production  to  tba  United  Statea  has 
increased  boa  80.088  bales  to  1861  to 
dO7J0O0  bales  in  1988.  Duiii«  dito  Mae 
time,  there  has  not  beea  an  hi^jwtt* 
upward  demand  trend  for  U.S.  produced 
upland  cottaa.  As  a  resalt  of  this 
bicreased  ELS  cotton  demand,  market 
prices  for  certato  varieties  arbich  are 
generally  considered  to  ba  BtS  cotton 
have  increased  faaa  aa  average  of  88.9 
canto  par  pound  daim  tbt  MiB 
Biarketing  year  to  \M  cents  per  pound 
during  the  1987  marketii^  year.  Upland 
cotton  prices,  however,  have  not 
increased  at  such  s  rate.  Accordingly, 
the  payment  rate  used  ta  making  ELS 
cotton  deficienty  paymente  has 
decreased  while  upland  cottm 
deficiency  payment  rates  have  generally 
remained  at  or  near  the  maxinram  levd. 
Sonw  prodooers  have  been  planting 
varieties  of  cotton  in  nondesignated  ELS 
cattoe  coonMes  and  gtnnit^  (he 
pradacflon  on  either  a  mllef^type  or  a 
saw^ype  gfau  Since  this  cotton,  by 
deflnitioa  has  been  coiuidered  upland 
cotton,  if  such  producers  of  these 
varieties  are  participating  in  the  upland 
cotton  acreage  reduction  program,  they 
BHtst  keep  arithin  the  permitted  acreage 
eetablisfaed  for  the  farm  for  upland 
ootton  the  totol  planted  acreage  of 
traditional  upland  cotton  varieties  and 
varieties  of  cotton  which  could  be 
considered  as  ELS  cotton  but  tor  the  fact 
that  the  ooonty  had  not  been  designated 
as  an  ELS  production  county.  Therefore, 
ttiese  prodiiceis  are  eligible  for  upland 
cotton  defkieiicy  payaents  and  st  the 
same  time  they  may  receive  the  liigiber 
BMfket  price  for  the  ELS-type  cotton. 
Further,  since  ELS  cotton  varieties  tend 
to  have  lower  yields,  these  producers 
have  unit  limed  to  receive  deficiency 
paymente  which  are  calculated  based 
traditUaal  upland  cotton  vartoty 


yields  although  the  yield  far  the  fara 
does  not  accurately  reflect  the  true 
productivity  of  the  farm  when  ELS 
coMon  varieties  are  actually  pleated. 

In  order  to  provide  for  dw 
administration  of  GOC  price  support  and 
production  adjustment  programs  whic^ 
more  accurately  reflect  existing 
production  and  marketing  practices,  for 
purposes  of  sack  pregcaa 
administratian  upland  cotton  is  being 
redefined  to  mean  planted  cotton  or  stub 
cotton  which  is  produced  frmn  other 
than  pure  strain  varieties  of  the 
Barbadense  species,  any  hybrid  thereot 
or  any  other  variety  of  cotton  in  which 
one  or  more  of  these  varieties 
predominate. 

ELS  cotton  «viH  continue  to  be  defmed 
as  any  of  flie  fallowing  varieties  of 
cotton  which  is  giimed  on  a  roller  gin 
and  is  grown  in  counties  specified  by 
C(X:  Aaierioan-naa:  Sea  bland: 
Sealand;  aU  other  varietiea  of  die 
Barbadense  ifieciea  of  cotton  and  any 
hybrid  thaiaot  and  any  other  variety  af 
cotton  in  which  one  or  more  of  these 


Accordingly,  effective  for : 
subsequent  years,  for  CCC  price  support 
and  productioB  ai^artnent  program 
purposes,  7  CFR  1413J|g)  provides  that 
"cotton"  aaans  "ELS  cottaa"  and 
"upland  cottaa"  meetiag  tbe  definitions 
as  speeiltod  to  7  era  1413J  (a)  and  (y), 
respectively,  and  excludes  oottoa  aot 
meeting  such  definitions. 

An  annual  review  of  counties 
desigDOted  or  auitoble  for  the  production 
of  ELS  cotton  will  be  conducted. 
Counties  in  which  ELS  cotton  is 
currently  being  grown  and  for  wbidi  a 
roller-type  gin  is  available  wiU  be 
designated  or  redesignated,  as 
appropriate,  and  a  listing  of  such 
counties  will  be  published  annually  in 
the  Federal  Re^star.  Additional 
counties  may  be  designated  by  CCC 
during  the  year  as  dceacd  appropriate. 


ustar 


7Cra  Fart  IMS 


Feed  ytiin.  Rice,  Upland  and  extra 
long  staple  cotton.  Wheat,  and  Related 
programs. 

Interim  Ruto 

Accordingly,  the  regulations  iaaad  at 
Part  1413  of  Chapter  XIV  of  Title  7  of  the 
Code  of  Federal  Regulations  aic 
amended  as  follows: 

PART  1413-1AIIENDED1 

1.  The  aatbarity  citation  for  7  CFS 
Part  1413  continues  to  read  as  follows: 

Anihority:  Sec*.  101  A.  103 A.  105C  lOTC 
107D.  107&  109. 113.  401.  403.  503.  504.  505, 
508.  507.  508,  and  50e  of  the  Agricultural  Act 
of  1M0,  as  aaiended;  89  Stat.  1419.  at 


amended  1407,  as  amended,  ISBK.  as 
amended,  1444. 1383,  as  amaHJed,  1448: 91 
Stat.  950.  as  amended.  63  SUt  M64.  as 
amended.  99  Stat.  1461. 1461.  as  amended, 
1462. 1463. 1463, 1464. 1464  (7  U&C  1441-1. 
1444-1. 1444b.  1445b-Z.  1445b-3, 1445b-l 
1445d.  1445h.  1421. 1423.  and  14B1  through 
1468):  sec.  1001  of  the  Food  Security  Act  of 
1965.  as  amended.  99  Stat  1444  (7  US.C 
1308):  Sec  1001  of  the  ftwd  and  Agricnhure 
Act  of  1977,  as  aoMndedL  91  Stat  95a  as 
amended  (7  U.S.C  TSO^:  Sec.  1009  of  the 
Food  Security  Act  of  1965.  99  Stat.  1453  (7 
U.S.C.  1306a). 

2.  Section  1413J  is  amended  by  using 
paragraphs  (g),  (n),  and  (y)  to  read  as 
follows: 


t141S.3 


(g)  "Cotton"  means  upland  cotton  and 
ELS  cotton  meeting  the  definitions  set 
Forth  in  paragraphs  (n)  and  (y)  of  this 
section,  respectively,  and  exdades 
cotton  not  meeting  such  definitions. 
*        •        •        •        * 

(n)  "Extra  Long  Staple  (ELS)  cotton  " 
(1)  Extra  long  staple  cotton  means  any 
of  flie  fofloaring  variefies  of  cotton 
which  is  ginned  on  a  roBer  gin  and  is 
grown  in  counties  specified  by  CCC: 
American-Plma:  Sea  Island:  Sealand:  all 
other  varieties  of  the  Barbadense 
species  of  cotton  and  any  hsrbrid 
thereof  aad  any  other  variety  <tf  oottoa 
in  which  one  or  more  of  these  varieties 
ptaooaanata. 

(^  An  anaaai  xaview  off  Gotnties 
design^ed  as  sailsMe  for  the 
preducfioa  of  ELS  cottoa  ariU  be 
conducted.  Counties  in  which  ELS 
aottoa  to  oanently  being  grown  aid  far 
wfaich  ■  ffoUar^typa  gm  is  avaiaUe  wffl 
be  desi^alad  or  redesignated,  as 
appropriate,  and  a  listing  of  such 
oounfies  vrill  be  pubH^ied  annually  hi 
the  Federal  Register.  Additional 
counties  nay  be  dee^nated  by  OOC 
during  tba  year  as  deemed  appropriate. 

(y)  "U/^and  cotton  "  means  planted 
and  stob  cotton  wdiich  ia  produced  from 
other  than  pure  strain  varieties  of  the 
Barbadense  species,  any  hybrid  thereot 
or  any  other  variety  of  cotton  in  whidi 
one  or  more  of  these  varieties 
predominato. 

Signed  at  WasMnglon.  DC  on  ]8mraiy  13. 
1989. 

lirat  fftettS. 

Administrator,  Agricultural  Stabilization  tmd 
Conservation  Service,  and  Executive  Vice 
President.  Commodity  Credit  Corporation. 
(FR  Doc.  80-1324  Filed  1-19-89: 8:45  am] 


DEPARTMENT  OF  JUSTICE 


ll 


8  CFR  Part  100 
riNSNutoban  1137-891 


Statowwi  ol  Oiy  dnHaw;  Porta  of 
Entry  for  ABana  AnIvtaQ  h)f  Vaaoaor 

AOBICV:  Immigration  and  Naturalization 
Service.  Justice. 
ACnON:  Fmal  rule. 


:  This  rule  designates  Dover. 
Delaware  and  Red  Hook,  St.  Thomas. 
Virpn  Islands  as  "Class  A"  ports  of 
entry,  and  further  identfies  "both 
facffifies  as  porta  of  entry  for  afl  aKens. 
In  addition.  Coral  Bay,  St  John.  Viigin 
blamb  is  designated  as  a  "dan  V  port 
of  entry  for  aliens  arho  at  tbe  time  of 
applying  for  admissioB  are  lawfidy  in 
possession  of  valid  ahen  registration 
receipt  cards,  or  valid  nonresident  alien 
border-crossing  identification  cards,  or 
are  admissible  without  documents  under 
the  documentalian  waivers  contaiaed  in 
8  CFR  Part  212.  With  the  increasing 
number  dt  vesscte  arriving  at  these  three 
locations,  it  is  necessary  diat  eadi  be 
designated  a  p<wt  of  entoy.  to  be 
regdariy  staffed  by  mspectors  of  the 
United  States  iamipatioo  and 
Nativalizatiaa  Service. 

EFFEcnvc  naTr  lanaaiy  23. 


Dwigbt  &  Faulknec  Assistant  Chief 
Inspector,  Immipation  and 
Naturalization  Service.  42S 1  Street 
NW.,  Room  7123.  Washington.  DC  20536. 
Telephone:  (202)  633-3095. 
tuaatEMENTMiT  iiPO— Tiow  Under 
the  present  Service  otganization 
Philadelphia.  PennsylviHiia  is  one  port 
of  entry  which  includes,  among  others, 
the  port  facilities  at  Delaware  City, 
Lewes.  New  Castie.  and  Wilmington. 
Del.  and  at  Chester.  Essington.  Fort 
Mifflin.  Marcus  Ho<^  and  Morrisville. 
Pa.  During  FY  88, 1,351  passengers  and 
11,749  crewmen  were  inspected  at 
Dover,  Del.  by  officers  of  the 
ImaHgration  and  Nataraliatioa  Service. 
Currendy,  these  inspections  are 
conducted  by  officers  whose  duty  post 
is  Philadelphia  whidi  is  located  100 
mOes  away.  The  port  of  Dover  will  be 
open  daily  from  8:00  a  jn.  to  12  midnight, 
thus  prmiding  a  more  efficient 
management  of  perseimel  and 
resources. 

The  designation  of  ports  of  entry  at 
Red  Hook  and  Coral  Bay  will  facilitate 
the  inspection  of  private  sailing  vessels 
entering  fitmi  the  British  Virgin  Islands 
and  «rill  allow  for  tbe  inspection  of 
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cniiM  thipa  at  lh«  Red  Hook  Dock.  Al 
the  praMfll  tiiiM.  It  take*  a  vmmI 
Iniandliif  to  tlop  at  Coral  Bay  an  extra 
day  of  Miling  to  comply  with  the 
Immigration  and  Nationality  Act.  as 
they  mutt  proceed  to  the  port  of  entry  al 
Chariotta  Amalie  for  inspection.  With 
the  incTMsa  tn  cruise  ship  traffic,  an 
inspactioa  port  at  Red  Hook  will 
incraas*  the  island's  desirability  as  a 
ends*  ship  port. 

Compliance  with  S  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  rule  relates  to  agency 
management. 

In  accordance  with  5  U.&C  a06(b)  the 
Commissioner  of  Immigration  and 
Naturalisation  certifies  that  this  final 
rule  will  not  have  significant  economic 
Impact  on  a  substantial  number  of  small 
entities.  Thia  is  not  a  mafor  rule  within 
die  meaning  of  section  1(b)  of  B.O. 
12291.  nor  does  this  rule  have  federalism 
impUcatloiis  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  B.0. 12812. 

Uil  el  Subtecli  b  i  CFR  Part  M9 

Admlnistretlve  Practice  and 
Procedure.  Organisation  and  functfcMM 
(Government  agencies). 

Accordingly.  Chapter  L  Pari  100  of 
Title  g  of  the  Code  of  Federal 
Regulations  Is  amended  as  foUomrs: 

PART  100-CTATIMOfT  OP 


1.  The  audiori^  dtatioo  for  Part  100 
continues  to  read  as  follows: 


:  Sec  103  of  the  ImmifratioB  and 
ftattowHty  Act  S  VAC  llOS. 

S.  b  I  100l4(cM2)  districU  No.  4  and  27 
are  revised  as  follows: 


PA. 


(c)  •  •  • 
(2)  •  •  • 

DHlnOl  PHk 

OomA 
Dover.  Del 

naladeiphU.  Pi  (the  port  of  niiUdelphU 
include*,  antons  oihiera.  ih«  port  faclHttee  al 
Dalatvar*  City.  L*wm.  New  Caatle.  and 
WUmii«lon.  Del.;  and  al  Chealer. 

,  Port  Mimin.  MMtMS  Hook,  and 
,Pa.) 


DIaatalNa. 
CJomA 
AgeediBa.  FJL 


PX 


En»«nada.  PR. 

'Chrttiianated.  St  Croix.  VX 

Pedenlittad.  St.  Croix.  VX 

Paiardo  P.R. 

Humacaa  PJt 

lotMM.  PR. 

Maya(uei.PJL 

'Ponce.  P.R. 

San  luan.  PJL 

'Crui  Bay.  St.  |ohn.  V.I. 

'Chariolla  Amalie.  St.  TVimas.  VX 

Red  Hook.  S(.  Thooias.  VX 

ClattB 

Coral  Bay.  St  ioha  VX 

Dated  lanuary  ia  lUB. 
Rickard  B.  NortoB. 

AtMociate  Coipmiaaioner  Examination*. 
Immigration  and  Naturalitatian  Serviot. 
(PR  Doc  a»-19«S  PUed  l-1»-aS(  a:4S  ain| 
«4ie-«s-a 


12  CPU  Pirt*  911. 911. 919  and  920 


1  Farm  Credit  Administration. 
Final  rulr.  correctioo. 


;  The  Farm  Credit 
Administration  (FCA)  Is  correcting 
errors  that  appeared  b  the  final  rvie 
which  amended  the  regulation  rebting 
to  mergers  and  reorganisations.  The 
final  ride  appeared  in  the  Federal 
Rsgblsi  on  December  15. 1988  (S3  PR 
80381). 

OTVCT1V8  BATC  These  regubtions  shall 
beoome  effective  after  the  expiration  of 
10  days  htm  publication  during  which 
either  or  both  Houses  of  Congress  are  b 
cession.  Notice  of  effective  date  will  be 
published. 

PON  milTNMI  MMNHATION  CONTACTt 
lemee  F.  Thies.  Assistant  Chiet 
Financial  Analysb  and  Standards 
Divisloa  Farm  Credit  Administration. 
1501  Farm  Credit  Drive.  McLeen. 
Virginb  2210g-a08a  (708)  883^M7S. 
or 

Can  L  Norton.  Senior  Attorney.  Office 
of  General  Counsel  Farm  Crsdit 
Administretion.  1501  Fana  Credit 
Drive,  i^lcLeen.  Vlrainb  2210Z-<08a 
(703)  883-402a  TDD  (7(X3)  883-4444. 

publishii^  the  final  rub  b  the  Federal 
Rsglsler.  three  errors  were  inadvertently 
guide. 


PART  91  l-OROANtZATKHi 

1.  On  page  50392.  third  column,  the 
word  "director"  was  omitted  and  the 
word  "or"  was  misspelled  in 
1 611.310(c).  Paragraph  (c)  is  corrected 
to  read  as  follows: 

Subpart  C—Cbctlon  of  Diractor* 
|8iiJie 


DEPARTMENT  OF  TRANSPORTATION      Li^tniag  Protectiom 


(c)  No  bank  director  shall,  within  1 
year  after  the  dele  when  he  or  she 
ceeses  to  be  a  member  of  the  board, 
serve  ss  a  salaried  director,  officer  or 
employee  of  such  bank,  or  any 
association  with  which  the  bank  has  a 
discount  or  agency  relationship. 
•       •        *        *        * 

2.  On  page  50397.  third  column,  a 
grammatical  error  was  made  in  first 
sentence  of  i  611.1195(b).  Paragraph  (b) 
is  corrected  to  reed  as  follows: 


|811.1lgg 


(b)  b  the  case  of  a  petition  to 
withdraw  from  the  existing  association, 
ballots  shall  be  sent  to  each  stockholder 
of  the  exbting  association  who  would 
be  a  stockholder  of  one  of  e  separate 
assocbtion.  The  petition,  as  it  appbes  to 
each  such  separate  association,  shall  be 
epproved.  by  stockholders  who  vote  in 
person  or  by  proxy,  if  agreed  to  by  a 
majority  of  the  stockholders  who  would 
be  served  by  the  separate  association. 

PART  912-PERBONNCL 

X  On  page  50398,  second  column,  a 
typographical  error  was  made  in  the 
authority  citation.  The  authority  citation 
for  Part  618  b  corrected  to  repd  as 
follows: 


:8ec8.  lA  1 11. 1 12. 12.  2.4.  2A 
112.  S.1.  S.7.  4.12.  4.13A.  4.25.  4.29.  5.9.  5.ia 
S.17;  12  U.S.C  VnX  2019.  202a  2073.  2075. 
2078.  2083,  2122.  212a  2183.  22001  2211.  2218. 
2243,2244.2252. 

Date:  fanuary  13. 1Oa0. 
DavUAHUi. 

Secretary.  Farm  Credit  Adminietratian  Ac  ard 
(PR  Doc  Sa-ISao  Filed  1-19-60: 8:45  an) 


14  CFR  Porta  21  and  2$ 

I  Docket  Na  NM-««  Specia 
2S-ANM-2S) 


r:  Federal  Aviation 
Administralkm  (FAA).  DOT. 
ACnosi:  Fin^  special  coodilions. 


ti  These  special  coaditioas  are 
issued  for  the  Boeing  Model  747-400 
airplane.  Thb  airplane  will  have  novel 
or  unusual  design  features  aseocbted 
with  a  number  of  hi^  technobgy 
avionic  systems  indwling  cathode  ray 
tube  engine  and  fiignt  uuuiiuatiuii 
displays,  full  authority  digital  engine 
controls,  and  electrical  flap  actuator 
systems.  The  applicable  airworthbess 
regabtions  do  not  contain  adequate  or 
appropriate  safety  rtandards  for  tfie 
ppoloction  from  die  rilects  of  H^itning 
and  iie  eneoeptibility  to  external  radio 
frequency  (RF)  energy  sources.  TMs 
notice  contains  safety  standards  which 
the  Admiaistrater  fields  necessary  to 
ensare  that  critical  and  essential 
functinsis  of  avatean  m  the  7<7-400are 


UMI 


I  Vsa  #■  audi  IB.  FBght  Teat  and 
SysteaM  Braadi.  AfO*-1ll.  Traaapert 
AirpbaeObeCbrBle.  Aircrafi 
CartilfeatbB  Service.  FAA.  17908  PadRc 
Highany  SaMlh.  C-98BB8.  Seattle. 
Washington  98188.  tebpfaoae  (20^  €31- 
2157. 


On  May  XT.  1885.  the  Boeing 
CommerdaS  Airplane  Company.  P.O. 
B<»  Sffff.  SeetHe.  Washington  88124- 
2287.  aebodlted  an  appiicrtioH  to  amend 
Ty^  CertHicete  A28WE  to  Hidode  the 
Boeing  Model  747-480  series  mrpbae. 
TWs  airpboe  b  a  dartvalive  versbn  of 
the  existing  Model  747-380  series 
airpbne.  Ilia  747-400  will  be  deKvered 
with  PW4B89.  CPB-g0C2.  or  RB211-S2iG 
enginea  with  fuU  aotfaority  digital  engine 
controls.  Mawwei  takeoff  groes  weigM 
will  be  tKreesed  to  87^088  ba.  Godcpil 
controls  wiH  be  simpiified  and 
automaled  for  operation  by  a  crew  of 
two.  Apfitofoiel^  hydrauitca.  avionics, 
pneumatic  and  environment  contod 
system  cbai^se  will  be  made.  Aa 
optional  fuel  taakn  being  «ffesedb  the 
horizontal  tail  section.  Scheduled 
compbtioa  date  for  certification  is 
December  1968 


The  Boemg  Model  747-400  airplane 
will  be  certificated  with  a  number  of 
high  technology  avionic  systems 
including  cathode  ray  displays  of  engine 
and  flight  instruments,  full  authority 
digital  cagbe  controls,  and  electrical 
flap  actuator  systems.  These  electronic 
systems  may  be  valnerable  to  Tightning 
indaced  transiento  (indirect  effiects)  that 
could  be  generated  by  a  lightning  strike 
to.  or  in  the  vicinity  of,  the  airplane. 

These  systems,  which  may  be 
designed  to  perform  critical  as  well  as 
essential  functions,  may  be  susceptible 
to  disruption  to  both  command/response 
signab  and  the  operational  mode  logic 
as  a  result  of  electrical  and  magnetic 
interference.  To  ensure  that  a  levd  of 
safety  b  achieved  equivalent  to  that  of 
existing  aircraft,  a  special  condition  u 
being  proposed  which  requires  that  the 
criticad  and  essential  system  functions 
be  designed  and  installed  to  preclude 
component  damage  and  intenuption  of 
faactioB  doe  to  the  indirect  eSects  of 
lightning.  To  provide  a  means  of 
cempBance  with  thn  special  condition,  a 
darificatioa  of  the  threat  for  tj^tning  b 
needed. 

Dttcussbn 

The  following  "threat  definition"  b 
ndoylod  la  be  asad  b  demostttr ating 
oompiiaaae  with  the  lighting  ptolactien 
special  canditbo.  it  b  baaed  en  SAE 
Report  AE4U67-3. 

The  Ughlning  current  wavefamu 
(Cen^wnents  A.  Dl  and  H)  defined 
below,  along  with  the  voltage 
waveforms  b  Advisory  Circular  (AQ 
2D-53A,  win  provide  a  oonsbteat  and 
reasonabb  standard  which  is 
accepftable  Ibr  use  b  evaluating  the 
effects  off  Ug^tnlng  on  (he  aiiplane. 
lliese  waveforms  deiuct  tfveats  dial  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  npon  the  systems' 
installation  configuration,  materials, 
riiielding.  airplane  geometiy,  etc 
Therefore,  tests  (induding  tests  on  the 
completed  airplane  or  an  adequate 
siBnibtien)  and/or  verifbd  analysn 
need  to  be  oandaded  border  to  obtain 
the  reealtaat  internal  dureal  to  the 
installed  systems.  TiMse  systems  may 
then  be  evaluated  with  this  internal 
threat  b  order  to  detemune  their 
susixptability  to  apaet  asid  nalfanction. 

To  evabate  the  aaAaxd  effiecto  to 
these  aystoau.  three  considerations  aie 
rcgbred: 

L  Pint  Returv  Stroke:{Seytm 
Strike — Componeiit  A.  or  Sestftke — 
Compoaent  O).  Hus  extensal  threat 


needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  bvel  af  the  bduced  fnurents 
and  voltages  is  tafficiently  below  the 
equipment  "hardness"  level: 

2.  Multiple  Stroke  Flash:  (  V& 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as  a 
multiple-stroke.  Although  multipb 
strokes  are  not  necessarily  a  salient 
factor  b  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  Whib  a  singb  event 
upset  of  input/output  signals  may  not 
affect  sjrstem  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affed  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  m  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  ceqMmse  meets  the  safety 
obiective.  Thb  external  multiple  stroke 
environment  oonsbts  of  24  pulses  and  is 
described  as  a  siagb  Component  A 
followed  by  23  randomly  spaced 
restaikes  of  ^  mwgn'fwde  of  Component 
D  (peak  amplitude  of  SftOOO  amps),  all 
withb  2  seomds.  An  analysis  or  test 
needs  to  be  armmplished  in  order  to 
obtab  the  resultant  internal  threat 
en\'ironment  for  the  system  ander 
evaluation:  and 

3.  Multiple  Burst  (Component  H).  b- 
fiigbt  data-gathering  pn^ects  have 
sfauDwn  bursts  of  multiple,  low  amplitude, 
fast  rales  of  rise,  short  duration  pulses 
accompan}ring  the  airpbne  figbtning 
strike  process.  Whib  insufficient  energy 
exists  b  these  |Milses  to  cause  dirad 
Iphysical  damage)  eEfeds.  it  b  possible 
that  indired  tSexAs  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  ^sterns. 

The  represeatatioa  of  thu  interference 
environment  b  a  repetitbn  of  bw 
amplitude,  high  peak  rate  of  rise.  douUe 
exponential  pulses  which  represent  the 
multiple  bursts  (rfcuirent  pulses 
observed  in  these  flight  data  gattieriog 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  required  diat  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  Thn  "Muhiide  Burst"  consists  of 
24  random  sets  of  20  strokes  witlito  a 
period  of  2  seconds.  Badi  set  of  20 
strokes  is  made  up  of  28  **Mttltipb 
Burst"  wavefoims  randomly  distributed 
within  a  period  of  one  oriKsecond.  The 
indixadaal  '*MB}tipb  Bmat"  waveform  is 
defined  bebw. 
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Hm  following  cunrmt  waveforms 
ooMUtuls  Um  "Ssvtrs  Strlkt" 
(Coaaponant  A).  lUstrlks**  (CompoMnl 
D).  IMulHpIt  Stroks"  ( H  Component  D). 


and  dM  *^ultipie  Burst"  (Component 
H).  These  components  are  defined  by 
the  foUowlni  double  exponential 
equatioo: 


whefK 

t'timeinMcond*. 
Iscumni  in  ampafM.  and 
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Protection  From  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy 

Airplane  designs  which  utilise  metal 
skins  and  mechanical  command  and 
control  means  have  traditionally  been 
shown  to  be  immune  from  the  effects  of 
RF  energy  fhMn  ground-based 
transmitters.  With  tha  trend  toward 
Incraased  power  levels  from  these 
sources,  plus  the  sdvent  of  space  and 
satellite  communications,  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  the  airplane  to 
RF  energy  most  be  established.  No 
universally  accepted  auidanoe  to  define 
the  maximum  energy  level  in  which 
civilian  airplane  system  tnstallatioDS 
must  be  capable  oif  operating  safely  has 
been  established. 

It  is  not  possible  to  precisely  define 
the  RF  energy  to  which  die  sirplane  will 
be  exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  sirframe  shielding  for  RF  energy,  and 
coupling  to  cockpit  installed  equipment 
throi^  the  cockpit  window  apertures  is 
undenned.  Based  on  surveys  and 
analysis  of  existing  RF  emitters,  sn 
sdequate  level  of  protection  exists  when 
compliance  writh  tne  RF  special 
condition  la  ahown  with  paragraph  1  or 
2  below: 

1.  A  minimum  RF  threat  of  100  volts 
per  meter  sverage  electric  field  strength 
from  10  KHz  to  20  GHz. 

a.  The  threat  must  Im  applied  to  the 
system  elements  snd  their  associated 
wiring  hamesaea  without  the  benefit  of 
airframe  shielding. 

b.  Demonatrstion  of  this  level  of 
protection  ia  established  through  system 
tests  snd  enalysis. 

2.  An  RF  threet  external  to  the 
airframe  of  die  following  field  strengths 
for  the  frequency  ranges  indicated. 
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To  establish  the  values  in  paragraph  2 
above,  an  analysis  was  performed  using 
a  model  of  MA.  airspace  and  the 
Electromagnetic  CompatibiUty  Analysis 
Center  (ECAC)  data  base,  which 
oontaiiM  die  diaracteristics  of  all  \3A. 
emitters.  This  analysis  aasumad  a 
minimum  aeparatioo  distanoe  between 
the  airplane  and  emitters  as  follows:  in 
dw  airport  environment  260  ft  for  Rxed 
emitters  and  SO  ft  for  mobile  emitters: 
for  the  air-to-air  environment  SO  ft  from 
interceptor  aircraft  and  800  ft  from  non- 
interceptor  aircraft  for  the  ground-to-air 
environment  800  ft;  and  for  the  ship-to- 
sir  environment  1.000  ft  The  results  of 
this  analysis  were  then  combined  with 
the  results  of  s  study  of  emitters  in 
European  countries.  The  above  values 
are  therefore  believed  to  represent  the 
worst  case  external  threat  levels  to 
which  an  airplane  would  be  exposed  in 
tha  operating  environment 

Discussion  of  Cooiments 

Notice  of  Proposed  Special  Conditions 
No.  SC-«8-4M^M  for  die  Boeing  Model 
747-400  was  published  in  die  Federal 
Raglstar  on  September  23. 1968  (53  FR 
30880).  Conunents  were  received  from 
five  commenters.  Two  of  the 
commenters  have  no  obfection  to  the 
proposed  special  conditions  ss  written. 


Lightning  Pn^ection 

One  comnienter  disagreea  that  the 
747-400  haa  novel  or  unusual  deaign 
features  associated  with  the  displays, 
engine  controls,  and  flap  actuation 
systems. 

The  FAA  disagrees  with  this  oonuneni 
and  has  determined  that  there  are  novel 
or  unusual  design  featiues  sssodated 
with  the  systems  mentioned,  bi  addition, 
the  existing  lightning  protection  rules 
are  not  oonsiMred  adequate  for 
advanced  technology  systems  that 
perform  essential  and  oitical  functiona. 
Under  the  provisions  of  ||  21.10  and 
21.101(bN2).  special  conditions  are  used 
to  estabUsh  s  level  of  safety  equal  to 
that  established  by  reference  in  the 
original  type  oertincate. 

One  oommenter  obfects  to  the 
sentence  on  carbon  brakes  in  the 
background  section,  and  suggests  that 
this  system  falls  into  the  context  of  the 
fourth  sentence  of  the  notice. 

The  FAA  has  deleted  that  sentence 
from  the  paragraph  in  the  background 
section  of  these  final  special  conditions. 

One  commenter  suggests  that  the 
lightning  tiireat  as  defined  in  the  notice, 
applies  to  all  new  aircraft 

The  FAA  agrees  with  this  comment 
and  is  applying  similar  special 
conditions  to  all  new  transport  category 
airplanes  in  a  uniform  manner. 

Two  commenters  obfect  to  the 
reference  to  the  direct  effects  of 
lightning  in  the  notice,  and  think  that 
i  25.581  adequately  covers  the  direct 
effects. 

The  FAA  concurs  and  has  removed 
reference  to  direct  effects  from  these 
final  special  conditions. 

Two  commenters  do  not  think  that 
existing  FAA  rules  or  current  practice 
suggests  that  recovery  of  function  after  a 


lightning  encounter  is  a  necessary 
condition. 

The  reason  that  the  FAA  has 
determined  that  essential  functions  must 
be  recoverable  after  the  lightning 
encounter  is  to  minimize  the  possibility 
of  total  loss  of  function  in  the  event  of 
multiple  strikes.  Rulemaking  is 
underway  to  add  these  requirements  to 
the  regulations. 

One  commenter  proposes  that  the 
lightning  protection  special  condition  for 
critical  functions  be  rewritten  to  replace 
the  words  "are  not  affected"  with  "shall 
not  prevent  the  continued  safe  flight  and 
landing  of  the  airplane." 

The  FAA  disagrees  with  this 
comment  The  proposed  revision  would 
allow  degradation  of  systems 
performing  critical  functions  as  long  as 
the  airplane  could  continue  flying  and 
land  safely.  A  second  lightning  strike 
could  cause  the  function  to  be 
completely  lost  The  FAA  considers  this 
unacceptable. 

One  commenter  does  not  consider  the 
multiple  stroke  and  multiple  burst  test 
waveforms  to  be  realistic. 

The  FAA  has  depended  on  the  SAE 
AE-4L  Committee  to  define  reasonable 
test  waveforms  and  test  techniques.  The 
multiple  stroke  and  multiple  burst 
waveforms  are  examples  that  came  from 
that  committee  and  the  FAA  concurs 
with  the  committee's  conclusion  diat 
these  waveforms  are  realistic. 
Regardless  of  the  precise  definition  of 
the  waveforms,  what  is  imp<Hlant  is  that 
each  system  must  be  demonstrated  to  be 
free  of  upset  or  failure  due  to  multiple 
stroke  and  multiple  burst  for  the  entire 
spectrum  of  frequencies  and  voltages 
associated  «vith  lightning. 

Protection  from  Unwanted  Effects  ofRF 
Energy 

Two  commenters  do  not  consider  that 
a  special  condition  for  RF  protection  is 
necessary  or  reasonable  at  this  time 
because  the  threat  has  not  been 
precisely  defined,  and  one  commenter 
proposed  that  the  lightning  protection 
special  condition  for  essential  functions 
bie  cancelled  to  be  consistent  with  the 
requirements  for  RF  protection. 

The  FAA  considers  RF  protection 
requirements  are  necessary  at  the 
present  time  because  of  aircraft 
accidents  in  the  military  attributed  to 
interference  from  KP  sources,  and 
because  airplanes  are  using  more 
electronic  systems  to  perform  critical 
functions.  lightning  is  a  well  defined 
threat  and  has  been  studied  for  years. 
Therefore,  it  must  be  considered  for 
both  critical  and  essential  systems. 
Since  a  clear  definition  of  the  RF  threat 
does  not  exist  the  FAA  has  made  the 
decision  that  essential  systems  need  not 


be  addressed.  However,  because  of  the 
nature  of  critical  failures,  RF  must  be 
addressed  for  critical  functions.  Thus  an 
interim  threat  has  been  defined  for 
critical  systems.  The  economic  impact 
caused  by  applying  RF  protection 
requirements  to  essential  systems  is  not 
justified  at  this  time. 

One  commenter  proposes  a  rewrite  of 
the  RF  protection  special  condition  to 
replace  the  words  "are  not  adversely 
affected"  with  "shall  not  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane." 

The  FAA  disagrees  with  this 
comment  The  wording  proposed  by  the 
commenter  for  the  special  condition 
would  allow  performance  degradation  of 
systems  performing  critical  functions,  or 
loss  of  an  engine,  due  to  RF  exposure  as 
long  as  die  airplane  could  continue  to  fly 
and  land  safely.  The  FAA  does  not 
agree  that  this  is  a  satisfactory  level  of 
safety  for  airplanes  operating  in  an 
environment  where  they  may  be 
exposed  to  hig^  energy  RF  emissions. 
The  intent  of  die  special  condition  is  to 
ensure  that  systems  performing  critical 
functions  are  not  adversely  affected  by 
RF  energy.  Because  the  word 
"adversely"  is  difficult  to  define 
quantitatively,  it  is  removed  from  the 
final  special  condition.  The 
determination  of  wdiether  a  critical 
system  is  adversely  affected  must  be 
made  on  a  case-by-case  basis.  An 
example  of  an  acceptable  condition 
would  l>e  a  case  where  a  computer  input 
is  perturbed  by  RF  spurious  signals,  but 
the  output  signal  remains  mthin  the 
design  tolerances  with  the  result  that  the 
system  affected  is  able  to  continue  in  its 
selected  mode  of  operation  unaffected 
by  the  perturbation.  It  is  not  permissible 
that  eiqiosure  to  electromagnetic 
radiation  could  result  in  a  large  system 
upset  Pilot  intervention  to  restore  the 
system  following  an  upset  is  not  an 
acceptable  means  to  restore  that  system 
to  its  normal  state  of  operation. 

One  commenter  does  not  consider  the 
proposed  methods  of  compliance  with 
the  m^  protection  requirements  to  be 
practical.  Alternate  methods  of  testing 
are  suggested. 

The  FAA  will  consider  Uie  alternate 
methods  of  testing  that  are  suggested  by 
the  commenter,  in  addition  to  the  woric 
that  die  SAE  AE-4R  committee  is  doing 
in  this  area. 

Type  Certification  Basis 

The  type  certification  (TC)  basis  for 
the  Boeing  Model  747-400  series 
airplane  is  proposed  to  be  Part  36  of  the 
Federal  Aviation  Regulations  (FAR); 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  27-0;  and  Part  25  of  die  FAR. 
amended  by  Amendments  25-1  through 


25-59,  except  that  the  applicable 
amendment  numbers  for  the  following 
section  are  those  indicated  as  follows: 
Section  25.571  through  Amendment  25-0: 
S{  25.251: 25.305,  25.607.  25.657,  and 
25.683  through  Amendment  25-22: 
S  25.1401  through  Amendment  25-26; 
SS  25.787  and  25.812  tiirough 
Amendment  25-31:  S  25.675  through 
Amendment  25-37;  S  25.1438  dirough 
Amendment  25-40:  SS  25.107, 25.109,  and 
25.149  through  Amendment  25-41: 
SS  25.331,  25.351.  25.789.  and  25.800 
throui^  Amendment  25-45;  S  25.772 
through  Amendment  25-46:  and  S  25.785 
through  Amendment  25-50  and  SS  25.365 
and  25.783  through  Amendment  25-53. 
As  proposed,  the  requirements  of  the 
following  sections  do  not  apply  to  this 
type  design  because  the  original 
certification  basis,  which  did  not  include 
these  sections,  has  been  determined  to 
be  adequate:  Sections  25.631. 25.832, 
25.858.  and  25.1529.  The  TC  basis 
includes  special  conditions,  exemptions, 
and  equivalent  safety  findings  which  are 
part  of  the  model  747-300  series 
certification  basis.  These  exceptions, 
existing  exemptions  and  the  noise  and 
environmental  requirements  are  not 
pertinent  to  these  special  conditions. 
Special  conditions  concerning  fiight 
deck  electronic  displays,  overhead  crew 
rest  accommodations,  and  the  reliability 
of  electronic  engine  controls  and  thrust 
management  systems  are  also  being 
considered. 

After  careful  review  of  the  comments 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  adoption  of  the  special 
conditions  as  proposed.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  of  the  FAR  after 
public  notice,  as  required  by  SS  11.28 
and  11.29(b).  effective  October  14, 198a 
and  become  part  of  the  type  certification 
basis  in  accordance  with  S  21.101. 

Under  standard  practice,  the  effective 
date  of  these  final  special  conditions 
would  be  30  days  after  publication  in 
the  Federal  Register.  As  the  intended 
type  certification  date  for  the  Boeing 
Model  747-400  is  December  198a  the 
FAA  finds  that  good  cause  exists  to 
make  these  special  conditions  effective 
upon  issuance. 

Conclusion 

This  action  affects  only  certain  design 
novel  or  unusual  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 
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List  of  SmMmIs  !■  M  ere 
as 

Air  tranaportation.  Aircraft  Aviatfoo 
•afety.  Safety. 

Tha  Spadal  CondmoBa 

Aocordingiy.  punuant  to  tba  authority 
delegated  to  ma  by  the  Administrator, 
the  foUowinf  apodal  conditioaa  ara 
iasued  aa  part  of  tha  typa  cartificatioa 
baaia  for  tha  Boaing  Modal  747-400 
sariaa  airplana. 

1.  Tha  authority  citation  for  thaaa 
■pedal  oonditiona  ia  as  followa: 

AaHwrily:  «  U.8.C  1M4. 1Mi(c).  1952. 
lU4(s).  tsaft.  1421  throuih  1411. 1801 
lfl51(bM2|.  42  U.8.C  l«57f-10.  4321  e«  Mt^ 
E.0. 11414;  40  VS.C  lOHai  (ReviMd  Pub.  U 
07^449,  lanuary  12,  IMS). 

2.  Lightning  Protection.  Bach 
eloctronic  sjrstan  which  performs 
critical  functiona  must  be  daaigned  and 
installed  to  ansura  that  the  operation 
Hnd  operational  capabilitiaa  of  Ihaae 
critical  functions  are  not  affected  when 
the  airplana  is  expoaed  to  lightning. 

Each  essential  function  of  new  or 
modified  electronic  systems  or 
installations  must  be  protected  to  ensure 
that  the  essential  function  can  be 
recovered  after  the  airplana  has  been 
expoaed  to  lightning. 

For  the  purpose  of  these  special 
conditions,  the  following  definitions 
apply: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cauae  a 
failure  condition  which  «vould  prevent 
the  oontinuad  safe  flight  and  landing  of 
the  airplana. 

EawentitjJ  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcraw 
to  cope  with  adverse  operating 
oonditiona. 

3.  Protection  from  Unwanted  Effects 
of  Radio  Frequency  (RFJ  Enetgy.  The 


airplana  attitude  infonMtioo  diapbyed 
by  tha  InlMvtad  Olaplay  System,  the 
Bactricai  Flap  Adaalor  flfstam.  and  the 
Full  Authority  Digital  Bi«im  CoMol 
Syalam  nmat  ba  Mgnad  ami  iaatalled 
to  ansura  that  the  oparatioa  ami 
operatiooal  capabilittaa  td  diaae  critical 
functions  are  not  affected  whan  tha 
airplane  is  expoaed  to  high  anaigy  RP 

Issued  In  Seattle.  Washii^ton.  on 
December  21.  ma. 


LsrayAI 

Manager.  Transport  Airjtlane  Dirtcterole, 

Aircraft  Certification  Serrice. 

(FR  Doc  a»-ia00  Filed  1-1»-H(  8:45  am) 
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:  Federal  Highway 
Adminiatratioo  (FHWA).  DOT. 
action:  Final  amandmenU  to  tha 
Manual  on  Uniform  Traffic  Control 
Devicaa  (MUTCD):  comments  requested 
on  editorial  amendments. 


:  This  document  contains 
notice  of  amendments  to  the  MUTCD 
which  ara  baii«  adopted  by  thafflWA 
for  inclusion  tharain.  The  MUTCD  ia 
incorporated  by  raferenoe  in  23  CFR  Part 
ess.  Subpart  F  and  racognisad  as  tha 
national  standard  for  trufRc  cootroi 
devices  on  all  public  roada.  The 
amandmants  affect  varioua  parts  of  tha 
MUTCD  and  ara  intended  to  expedite 
traffic  improve  safety  and  provide  a 
■lora  uniform  application  of  highway 
signs,  signals,  sind  markings. 


:  BSsctive  lanuary  23. 1910. 
Comments  on  the  editorial  amendment 
must  be  racairad  on  or  before  February 
22.1980. 


:  Submit  signed,  written 
comments  on  the  editorial  change  to 
Docket  Na  88-10.  to  the  Federal 
Highway  Administration.  Room  4232. 
HCC-ia  400  Seventii  Street  SW.. 
Washii«toa  DC  206ea  All  comments 
raceivad  wrill  ba  available  for 
examination  at  tha  above  address 
between  8:30  a  ja.  and  3:30  p  jn.  ST. 
Monday  through  Friday.  Thoee  deeiring 
notification  of  receipt  of  coounents  must 
indude  a  salf-addrassad.  stamped 
postcard. 

TOR  MMTNIR  MTOMMTION  OONTACTt 

Mr.  Philip  O.  RusselL  Offioa  of  Traffic 
Operations.  (202)  300-2181  or  Mr. 
Michael ).  Laska.  Office  of  Chief 
Counsel  (202)  300-1383. 400  Seventh 
Street  SW..  Washington.  DC  20S0a 
Office  houre  are  from  7:45  a jn.  to  4n5 
pjn.  ET,  Monday  through  Friday,  except 
legal  holidays.  For  30  days  following  tlie 
publication  of  this  rule,  the  referencxd 
materials  will  be  svailabla  for 
inspection  and  copying  at  the  above 
addraaa. 

MUTCD  ia  available  for  inspection  and 
copying  as  prescribed  In  40  CFR  Part  7. 
Appendix  D.  It  may  be  purchaaed  for 
$44.00  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Waahington.  DC  20402,  Stock  Na 
960-030-00000-1.  The  purchase  of  a 
MUTCD  includes  a  subscription  service 
for  adopted  revisions. 

This  document  contains  the 
dispoaitiana  of  propoaala  for  changes  in 
the  MUTCD  which  were  received  or 
originated  by  the  FHWA.  Previoua 
Fadsnl  RagMsv  actions  regarding 
requests  are  listed  in  the  following  table: 


^zf-\.- 


'^: 


It«  I     li«mt  te. 


fitit 


t    P«kli«kH  it  Pt4fr«l  lifittir  FHM  kcM  Ito. 


FiMl  Miflft. 

I I  i-%  iQMf.l I  Inpwtibility  im  llii«t«iiiiiif  TrHllc  CMtrtl  ItvicM ...I  Nrttl  ■•.  IT-?!  f»  Ft  2233,  J«NMry  V,  W«». 

I.....I  IMIf  ICIii|.l...t  H»««N  Si|i  t«  liplMMt  lliiKit«rf  iMt  Mt  Um 1  htM  H.  17-21  191  R  2233,  Hmvi  V,  WW. 

I.....I  II-Ul  <CN.I...5  LM  Sifiiaf  -  »iifcr  tl  IMI«  ••  li|i  f-tl.. «  iKktt  fc.  17-21  153  W  2233,  liiMnr  27,  WW. 

« I  II1.3S  (OMif.l...J  IrfMiU  »«r  CNtwliM  Pwtwrt  NrkiMit. »  Ncktl  li.  17-21  (53  W  2233,  JwMry  27,  lim. 

I.....I  111-41  ia«f.l...l  im  UMt  ia  Clmrlttf  liitirclMii|n. NcW  Ni.  17-21  153  W  2233,  itmtn  27,  mi). 
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I.....I  fl-  57  (Ckii|.)...i  TMHTvy^'vMNt  Narkiafs  ia  CMfltrKtiM  mi  Mtiwmt  Irm....?  lockvt  H.  17-21  (53  W  2233,  imun  27,  I1«). 

f.....l  fl-  Jf  (C»a|.l...l  iKtlw  M-«,  Cirtrtl  •!  TrH«C i  Nektt  la.  17-2!  (53  Fl  2233,  imur,  Zt,  IfW. 

II....I  fl-  M  (eia|.l...l  Mar  mi  Ntir  tf  lark  laaa  faala..... ?  Itkal  la.  17-21  (53  fl  2233,  JMary  27,  IIH). 
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II....I  If-f2  (ClMi|J....i  Frwiaiaat  far  NiHtriwt '  "^  Prf»ia««ly  Mliikal  la  Faiaral  lafiatar. 


I 
f 


< 
o 


i 


e 


^ 
S 


FadawJ  Bagbter  /  Vol  S4>  No.  13  /  Monday.  lanuary  23.  1960  /  Ruies  and  Regiilatioiii 

Those  conunenters  that  opposed  the         therefow.  the  results  and  conclusions  preclude  the  use  of  other  pa 
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Advaaoc  oofriM  of  Hm  tat  I  ^ 
th«  MUTCD  for  aB  of  Iki  adoplMi 
raquMto  will  be  dtotribwlod  to  ovoi. 
carrmdy  •ppMring  oa  IImFHWA 
Podwd  li#Mw  oMilliV  bal  Cor  MirrCD 
matter*.  TboM  wtohing  lo  mc«iv«  wi 
•dvanoo  copy  of  tlM  tex«  dUfifM  or  to 
ba  added  lo  tUa  maiUai  IM  tlKwld 
write  to  the  Padaral  Hidiway 
Adminiftrathm.  Offloe  of  TMfIc 
Operatkma.  HTO-21. 400  Seventh  Straet 
SW..  Waahinston.  DC  2060a 


maintcnailoe  of  traffic  control  davkat 
raela  with  tba  flovanmaatal  body  or 


Tbeae  ■mendmente  art  being 
proceaaed  in  accordance  with  ttio 
ndemakint  procedure  of  tbe 
Administrative  Procedure  Act  (5  U.8.C 
553)  and  the  Deportment  of 
TraiisDortetion's  regulatory  poHdea  and 
procedures. 

Each  request  is  assigned  an 
identification  number  which  indicate*, 
by  Roman  numeral  the  primary 
omniaational  part  of  the  MUTCD 
affected  and.  by  Arabic  numeral,  the 
order  in  which  (he  request  was  received. 

The  FHWA  has  reviewed  the 
commente  received  in  response  to  the 
notices  and  the  other  information 
relating  lo  the  MUTCD  and  these 
proposals.  The  FHWA  is  acting  on  the 
following  raqueste  for  change  to  the 
MUTCD.  Bach  action  and  ite  basis  is 
summarized  below: 

(V  Request  l-S(Ch-H»apom$ibiIity  for 
Maintaining  Traffic  Control  Devices 

The  National  Transportation  Safety 
Board  (NTSB)  investigated  an  accident 
where  trafRc  control  devices  had  been 
removed  by  an  agent  of  a  highway 
agency.  The  missing  traffic  control 
devices  may  have  had  a  direct  bearing 
on  the  cause  of  the  accident  and  on  the 
severity  of  the  accident.  The  NTSB  has 
requested  that  responsibility  for 
maintaining  traffic  control  devices  be 
clarified  in  the  MUTCD. 

The  FHWA  proposed  to  amend  the 
Tirst  sentence  of  Section  lA-3  to  read. 
The  responsibility  for  the  installation, 
operation  and  effective  maintenance  of 
trafTic  control  devices  rests  with  the 
governmental  body  or  official  having 
jurisdiction." 

There  were  28  commenters  that  had 
reviewed  the  FHWA's  proposal.  Fifteen 
State  DOT 8.  one  county,  one  city,  and  5 
others  favored  some  improvement  of  the 
wording  in  Section  1A-3.  Several  of  the 
commenters  felt  that  it  woa  not 
necessary  to  insert  the  words 
"installation,  operatioa  and  effective 
maintenance",  as  this  is  repetitive  of 
requirements  found  in  Section  lA-2. 

The  niWA  has  determined  that  the 
final  text  will  read:  The  responsibility 
lor  the  design,  placement,  operation  and 


M 


addMonal  aoate  oa  higinvay  i 
iiar«fora.  na  ImpteiaanteMoii  pariod  ia 
proposed. 

W  Rtgumt  M-ttafC)—SkuHkrd  Si/H  to 
kitpJoment  Mandatory  Sfot  Bah  Laws 

Th*  NatioBal  Aaaodattoo  of 
Covamor's  Highway  Safety 
Raprasentetlves  has  reqaested  that  a 
■tandard  sifa  b*  davelopad  aad  adopted 
tot  use  by  ^tes  having  aiandatory 
•afety  saat  bait  laws.  Bacausa  of  tha 
variationa  that  exiat  among  tha  seat  belt 
laws  of  tha  saveral  Stetas,  it  it  not 
possible  to  adopt  a  standard  sign. 
However,  it  does  appear  to  be  practical 
to  develop  and  ado^t  a  stendard  syaibol 
that  can  be  aaed  on  regulatory  signs  that 
notifv  vehicle  occupants  of  mandatory 
saat  belt  laws. 

Hie  FHWA  has  reviewed  and 
evaluated  many  existing  and  proposed 
symbol  designs.  The  FHWA  propoaed  to 
amend  the  MUTCD  to  require  that  ftie 
standard  symbol  be  used,  if  a  State 
determines  that  a  seat  bait  symbol  is  to 
be  shown  on  the  regulatory  signs  that 
implement  tts  safety  seat  belt  laws.  The 
FHWA  also  solicited  coaimeots  on  both 
the  concept  of  using  a  stendard  symbol 
for  this  purpose  and  on  ttie  deteils  of  the 
proposed  symbol.  The  FHWA  used  the 
comments  received  regarding  the  deUils 
of  the  propoaed  symbol  to  gi^  its  Anal 
design. 

Thirty-three  commenters  addressed 
the  docket,  tncluding  tha  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  Thirty  af  the  commenters 
favored  adoption  of  a  stendard  symbol, 
however  four  of  these  did  not  feel  that 
the  symbol  should  be  mandatory. 

The  NHTSA  submitted  three 
shoulder/lap  combination  symbols  and 
requested  that  they  be  tested,  along  with 
other  designs.  The  symbol  preferred  by 
NHTSA  is  the  seat  belt  warning  symlral 
required  by  NHTSA  Federal  Motor 
Vehida  Safety  Standard  No.  101  (40CFR 
STI.lOl).  Manufacturers  are  required  to 
use  this  symbol:  consequently,  it 
appears  on  motor  vehide  instrument 
panels  every  time  the  i^ition  is 
switched  on  and  should  already  be 
familiar  to  many  motorials. 

The  symbol  shown  below  was  tested 
with  three  others  for  driver's  leaction 
time  to  the  symbols,  meaning  and  action 
responses  to  the  signs,  and  preference 
among  the  signs.  Data  were  collected  in 
Alabama  and  Washingtoa  DC.  The 
symbol  was  found  to  perform 
satisfactorily.  The  FHWA  has  selected 
this  symbol.  The  symbol  must  be  used,  if 
a  State  determines  that  a  seat  belt 


symbol  is  to  ba  tha¥m  on  the  regulatory 
signs  used  lo  implement  ite  mandatory 
safety  seat  belt  lews. 


SMt   B«lt  SyBbol   R16-1 


Tkis  amendment  may  have  some 
financial  impact  in  those  Steles  that 
have  already  installed  signs  for 
mandatory  safety  seat  bell  laws.  To 
offael  these  costs,  a  compliance  date  of 
December  31. 1905  is  esteblished. 

(3)  Request  ll-161(Ch-LOGO  Signing— 
Number  of  LOGO'S  an  Sign  Panels 

The  rubs  and  regulations  for  Specific 
Service  (LOGO)  Signing  were 
transferred  from  23  CFR  Part  665. 
Subpart  C  and  incorporated  into  the 
MUTCD  by  Final  Rula.  FHWA  Docket 
No.  83-28  (50  FH  10001,  March  13. 1985). 
There  are  now  avw  30  Steles  using 
LOGO  si^s  on  some  or  all  of  their  rural 
freaway  systems.  Since  the  initial 
inatellations  of  LOGO  signs  in  1988,  the 
number  of  LOGOs  on  a  sign  panel  has 
been  limted  lo  six  for  GAS  and  four 
each  for  POOD.  LODGING,  and 
CAMPING.  More  than  30  States  now 
have  experience  with  LOGOs  and 
LOGO  program*.  With  regard  lo  the 
number  of  logoa  allowed  per  panel,  the 
FHWA  proposed  to  change  the  "shall" 
condition*  lo  "should"  conditions.  In 
addition,  this  amendment  would  allow 
the  background  of  the  LOGO  to  be  other 
than  blue,  at  each  State's  discretion:  the 
paragraph  discussing  LOGO  signing  on 
ramps  would  be  clarified:  and  several 
minor  editorial  changes  would  be  made. 

Of  the  33  commenters  that  reviewed 
this  amendment  18  States,  the  National 
Conmittee  on  Unifom  TrafTic  Control 
Devices  (NCUTCD).  and  8  others 
opposed  ite  adoption.  Of  the  18  Slates 
who  opposed:  8  indicated  that  they 
prefer  or  would  support  a  mandatory 
limit  of  six  LOGO'S  for  all  services,  and 
10  States  indicated  that  they  want  to 
keep  the  current  mandatory  limit  of  six 
LOGOs  for  GAS  and  four  LOGOs  each 
for  FOOD^  LODGING.  AND  CAMPING. 
The  NCUTCD  also  supports  the  latter 
position. 
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Those  commenters  that  opposed  the 
amendment  had  specific.  weU  founded 
reasons  for  not  changing  the  stendard. 

The  FHWA  strong  believes  that  the 
nomber  of  LOGOs  ^odd  be  Hnrited  to 
*ix  LOGOs  for  G AS  anrf  four  LOGOs 
each  for  FOOD.  LODGING.  AND 
CAh4PING.  The  FHWA  also  recognizes 
that  the  individual  States  are  dfa«ctly 
responsible  for  the  operation  and  safety 
of  their  transportation  facflMes,  and  for 
iie  conteef  of  outdoor  advertising.  Each 
State  i*  alsa  rospaoaible  for  ite  own 
acoaaaric  ifa  saJuiwaeui  Tfce  flexibffity 
alforded  by  dka  levisad  standard  wfll 
allaw  Aa  individM  Slates  ta  manage 
the  implementation  af  iiesa  diverse 
programs. 

Biauss  rhnngss  to  existing  or  fotare 
LOGO  signing  with  regard  to  the 
number  of  LOGOa  Ant  will  be  Mcd  on 
each  panel  wffl  ba  at  each  Stete's 
diaiifetioa,  no  jniftswcntsliun  period  ia 


f4}  Request  IITSSfCJ—WarraneB  for 
Center  Line  Pavement  Afdrkings 

Tha  FHWA  had  baaa  petitioned  to 
biitiate  nilamafcing  to  establish  warrante 
for  center  Una  pavement  BMriungs. 

The  FHWA  prepased  to  aawnd  tha 
fifth  paragraph  of  Section  aB-1  to  read 
as  follow*: 

•tlMitar  Una*  shaU  be  piafced  oa  aU 
paved  roadway  suriace  that  wtil  retain 
pavement  markings  andes  the  following 
cenditiona: 

1.  In  rtmd  districte  on  all  twi^way 
raadways  18  feat  or  more  in  width  whan 
the  prevailing  off-paak  86  percentile 
speed  or  posted  speed  limit,  whichever, 
ia  higher,  i*  3S  MPH  or  greater. 

2.  In  reaidenoe  at  business  distikte  on 
all  dirom^  highways  with  an  ADT  el  SO 
or  greater,  and  on  other  streete  where 
the  ADT  is  500  or  greatat" 

Tbe  FHWA  received  about  200 
commente  concerning  diis  propesaL  The 
majority  of  the  commente  woe  from 
cities  and  counties.  Hie  commenter* 
expreesed  concern  about  one  or  more  of 
thefoDvwing: 

a.  Markings  would  be  required  on 
many,  if  not  alL  hi^w^rs  and  streets: 

b.  Pavement  edge  damage  would 
increase  significantly  on  narrow 
pavements  because  drivers  of  heavy 
vehicles  would  driva  doser  to  the  edge 
of  pavemente  to  avoid  straddling  or 
dnving  en  the  center  One: 

c.  The  incidence  of  sideswipe 
accfdente  and  other  accidente  wfdi 
parked  vehicles  would  increase  because 

.  the  drivers  of  the  moving  vehicles  would 
drive  closer  to  the  parked  vehicles  to 
keep  to  the  right  of  the  center  fine: 

d.  For  tbe  most  part>  the  Plsvement 
Marking  Demonstration  program 
involved  rmal  highway  projects: 


therefore,  tbe  resulte  and  conclusion* 
reached  from  the  analysis  of  the 
program  may  not  be  transferable  to 
urban  streete  and  highways; 

e.  Thf  ina.ia\latinn  nnrf  mQintonntif^  gf 

center  line  pavement  maridngs  would  be 
a  major  expense: 

f.  National  criteria  mid  engineering 
judgment,  as  currentiy  provided  for  in 
die  MUTCD,  are  the  best  standards  to 
assure  that  maridngs  are  instaUed  and 
nutaiteined  in  a  cost-effective  manner. 

Becaasa  of  the  legitimate  eoncem* 
raised  by  a  multitude  of  commenters, 
the  FHWA  finds  that  it  is  net 
apprtqiriate  to  set  nattonat  standard*  for 
center  Une  markings  at  tine  tima.  In 
denying  thiereqaeat  it  most  be 
undarsload  that  \km  FHWA  firmly 
bekevas  that  saaie  minimara  standard* 
for  center  lines  should  ba  estebiiriied. 
Therefore,  the  FHWA  will  consider 
alternative  actions  which  may  be 
necessary  to  better  determine  standards 
that  are  rasponsive  to  the  motoristo' 
needs  and  to  die  cancema  expressed  a 
the  docket  comments. 

(Si  Request  ai-4SfQ--Lane  Lines  m 
Cloveiieaf  Interchanges 

A  private  dtiaen  has  pointed  out  a 
need  to  illoatrate  tbe  desirable 
pavement  marfcing  pattern  to  be  used  to 
separate  the  mainline  from  a  cloverleaf  s 
combined  aooeleration/deoeleratien 
lane.  The  FHWA  proposed  the  addition 
of  a  figure  to  Section  3B-11  that  witt 
show  the  ty^cal  installation  of  these 
pavement  markings. 

There  are  mai^  taak*  to  be 
accomplished  by  the  driver*  in  the 
weaving  section  between  daverleaf 
ramp*.  rwRwing  the  lane  line  throa^iout 
the  entire  length  of  the  combined 
aoceleration/deeeleration  lane,  with 
standard  skip  stripe  marking*,  is 
desirable  so  that  drivers  can  better 
detennine  their  lateral  position. 

It  is  possible  to  design  a  more 
complex  set  of  coded  pavement 
maridngs  to  inform  tha  drivers  of  their 
longitudinal  position  within  the  weaving 
area.  Because  of  the  hi^  degree  of 
pavement  marking  wear  that  occurs  in 
weaving  area*,  the  FHWA  finds  that  it 
i*not  practical  to  attempt  to  maintain 
sudi  a  system  in  the  fieLd. 

Of  the  28  commenters  who  reviewed 
this  amendment.  aD  but  4  concurred 
widi  die  FHWA.  Those  opposed  and 
several  who  concurred  feh  ttat  there 
wiU  be  cases,  unusuaDy  long 
combination  lanes,  when  the  marked 
line  should  be  terminated  with  a  dotted 
line  The  FHWA  acknowledges  ^t 
these  special  situations  wiU  occur.  The 
add-on  of  a  figure  showing  the  typical 
pavement  marking  treatment  will  not 


preclude  the  use  of  other  pavement 
markings  for  special  situations. 

This  amendment  adds  a  figure  that 
clarifies  an  existing  provision  of  the 
MUTCD.  No  in^ilementetion  period  is 
needed. 

(6)  Request  IVSSfC)— Revision  to 
Warrant  7.  Systems  Warrant 

The  Systems  Warrant  (existing 
Warrant  7)  is  intended  to  provide  for 
signahzation  along  collector  and  arterial 
routes  in  order  to  establish  traffic 
platoons  and  to  encourage  the  traffic 
platoons  to  flow  in  progression. 
Typically,  the  warrant  is  appUcable  in 
outlying,  developing  areas  of 
nonuniform  density;  where  the  distance 
between  major  si^ialized  intersections 
is  so  great  that  the  platoons  break  up 
into  low-density  streams.  Through  the 
application  of  this  warrant  the  total 
number  of  signals  can  sometimes  be 
reduced  and  the  traffic  progression 
significantly  improved  within  the 
highway  (street)  system. 

The  NCUTCD  reviewed  the  warrant 
and  recommended  the  following 
revisions  to  remedy  minar  deficiencies 
and  to  make  the  warrant  mere 
representative  of  current  traffic 
diaracteristics: 

1.  Increase  the  required  volume  of 
existing  or  immediately  projected  traffic 
entering  the  intersection  to  1,000 
vehicles  (now  9aS\  during  the  peak  hour 
of  a  typical  weekday  or  for  each  of  any 
5  hours  of  a  Saturday  and/or  Sunday. 

2.  For  the  peak  hour  criteria  (5  year 
projected  traffic  volumes  based  on  an 
engineering  study)  one  or  more  of  tbe 
volume  based  warrante  would  be  met. 

3.  The  existing  version  of  the  warrant 
lists  five  characteristics  of  a  major  route 
and  stipulates  that  a  route,  to  be 
considered  major  in  applying  the 
warrant,  mast  have  one  or  more  of  these 
fjiaracteristics.  It  was  recommended 
that  characteristic  (2)  (Connecte  areas  of 
principal  traffic  generation)  be  deleted 
as  it  is  subject  to  varying  definitions  and 
it  is  already  covered  in  the  other 
characteristics.  It  was  also 
recommended  that  characteristic  (4) 
(Surface  street  freeway  or  expressway 
ramp  terminals)  be  deleted  as  it  is     . 
covered  in  the  other  characteristics. 

Of  die  32  responses  that  were 
received.  18  concurred  with  comments. 
12  concurred  with  no  comment  and  2 
did  not  coDcuc 

The  State^oi  Florida  stated  that  a 
traffic  signal  insteUatioR  should  not  be 
warranted  on  future  (projected)  traffic 
volume*  and  that  traffic  "'g""'"  should 
not  be  instaUcd  aniil  tey  can  be 
justified  on  the  basis  erf  die  existing 
OHKfilions.  The  State  of  Oregon 
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diMgreed  with  th«  proposed  1,000 
vehicle*  during  the  peak  hour  on  ■ 
typical  day  as  the  proper  threahold. 
They  believe  that  800  vehicle*  per  hour 
is  the  proper  volume  to  warrant  a  trafHc 
signal. 

The  FHWA  finds  that  because  tha 
System  Warrant  primarily  addresses 
developing  areas,  and  traffic  volumes 
typically  take  some  time  to  develop 
after  the  completion  of  a  project  basing 
the  need  on  a  5-year  projection  is 
appropriate.  Further,  the  intent  of  the 
MirrcO  is  clear  throughout,  that  finding 
a  signal  that  is  "warranted"  is  not  in 
itaalf  justification  for  a  signal  see  IV- 
eiKC).  Funding  and  other  priority 
considerations  would  also  impact  when 
a  signal  is  to  be  installed. 

The  FHWA  amends  Section  4C-0 
(Warrant  7.  Systems  Warrant)  to 
provide  for  these  changes.  The 
amendment  provides  a  more  realistic 
warrant  and  does  not  impose  additional 
coats  on  State  and  local  hi^way 
agencies.  No  compliance  date  Is  needed 
to  implement  this  change. 

(7)  Raquml  Vf^56fC)—WoHi  Zone  Land 
Shift  Tapen 

The  NCUTCD  requested  that  Part  VI 
of  the  MUTCD  be  amended  by  adding 
leiwth  standards  for  work  looe  lane 
shift  tapers.  Most  manuals  and  other 
publications  do  not  differentiate 
iMtween  the  length  of  taper  required  for 
different  taper  applications.  Often  the 
same  taper  length  is  recommended  for  a 
merfe  application  andfora  lane  shift 
applicaUon.  The  NCUTCD  also  found 
that  there  is  no  standard  use  of  terms  for 
describing  the  various  taper 
applications. 

The  FHWA  propoeed  to  adopt  jhe 
reconunendationa  of  the  NCUTCD. 
Section  eC-2  would  be  seperated  into 
two  separate  sections.  The  first  would 
address  the  length  of  tapers  and  would 
include  tha  following  table.  The  second 
section  wfould  inchide  the 
channelixatioa  issues  diet  are  currsntly 
presented  in  Section  6C-2. 

lARl  VI-2.— TAKR  UmOTH  CWTBIM 

mmWomkZomu 


Table  VU2.— Taper  Length  CRrrERU 
FOM  Wofoc  Zones— Continued 


Typeeiaipar 

T^vlse^ 

liSsse^Np.. 

LsMmwN 

MlSv^rT* 

HLnMnwn 

"^n**^  ^^ 

HLnMmmn 

Tmo  XI,  IJL  "J-  1 

too  (sM  nwSmum 

Oiiaianaiii  mm  las 

IB 

tOOIssl/UHe 

rwMtatarL 

SpesdUMS 
40MFNsrlsss 

rvmM 
L-WMB«>SO 

liptoimm 

J,pmtm%fh 

^**g"r«U    |i|' 

L'WkS 

L-T( 
W« 

•- 


oroa«caiS8 


In  addition.  Figures  6-6. 6-4,  and  6-7 
would  be  revised  to  reflect  the  above 
changes. 

All  but  two  of  the  27  commenters 
agreed  with  the  proposal.  Several 
suggestions  were  received  for  improving 
or  clariMM  some  provisions  of  the 
proposal  Inese  suggestions  will  be 
accommodated  in  ma  final  text  to  the 
extent  possible. 

This  smendment  will  impose  some 
additional  costs  on  State  aiid  local 
highway  agencies;  therefore,  a 
compliance  date  of  January  23. 1900  is 
estsblished  for  this  amendment 

(8)  Request  VI-57(C)— Temporary 
Pavement  Markinga  in  Construction  and 
Maintenance  Areas 

Request  VM  ss  published  in  the 
MUTCD  implemented  requirements  for 
minimum  psvement  marking  treatments 
for  trafftc  control  in  work  sones.  That 
revision  provided  for  minimum  stripe-to> 
gap  ratioe,  allowed  raised  pavement 
marker*,  and  other  changes. 

Changs  VI-67  would  further  emend 
Section  eD  to  clarify  and  provide  further 
guidance.  Section  8D-1  would  be 
revised  to  provide  further  guidance  for 
the  use  of  permanent  pavement 
markings  in  accordance  with  Sections 
3B,  7C  8B-4.  and  OC  on  any  permanent 
psvement  surfaces  and  Rnal  lifts  as  well 
as  on  temporary  pavements,  detours, 
runarounds.  or  interim  lifts  open  to 
traffic  and  when  the  project  work  is 
suspended  for  the  winter  of  other 
extended  periods  of  time. 

Section  6D-6.  Exception  Number  1 
would  be  revised  to  further  describe 
temporary  lanes  snd  center  lines.  Also, 
the  provisions  for  the  use  of  signs  rather 
than  pevement  markings  in  short-term 
operations  would  be  extended  to  eppfy 
to  low>volume  roedways. 

Section  60-3  would  be  further  revised 
to  include  s  recommendation  that  ssch 
hi^way  agency  should  have  a  policy 
that  will  within  the  scope  of  this 
section,  provide  more  detailed  criteria 
and  describe  the  conditions  where 
temporary  pavement  markings  will  be 
used.  This  policy  would  include,  but  not 
be  limited  to.  criteria,  definitions  of 
extended  periods  of  time  and  a  traffic 
volume  threshold  for  low-volume  roads. 


The  changes  were  proposed  to  clarify 
the  amendments  made  by  the  final  rule 
on  March  9, 1967.  at  52  FR  7128.  provide 
more  guidance  for  pavement  markings 
on  permanent  pavement  surfaces  and 
interim  or  temporary  pavements  open  to 
traffic  for  extended  periods  of  time,  and 
allow  flexibility  for  the  use  of  signs 
rather  than  pavement  markings  for  low- 
volume  roads. 

The  proposal  also  stated  that  it  is  the 
policy  of  the  FHWA  that  full  standards 
for  pavement  marldngs  are  desirable  for 
all  pavements  and  the  minimums  should 
be  used  only  when  full  standards  are 
not  practical  or  possible. 

Tlie  FHWA  received  29  comments 
concerning  this  proposal.  Twelve  States, 
the  NCUTCD,  and  six  other  concurred 
that  improvements  were  desirable.  The 
most  prominent  suggestion  was  to 
replace  the  term  "temporary  pavement 
markings"  with  "short-term  pavement 
marking"  and  to  define  "short-tenn"  as 
a  time  period  not  to  exceed  two  weeks. 

Most  of  the  conunenters  who  opposed 
the  proposal  and  several  of  those  who 
concurred  that  improvements  were 
desirable  objected  to  the  pavement 
marking  stripe  and  gap  length  standards 
that  were  adopted  in  the  final  rule  on 
March  9, 1967.  These  commenters 
requested  thet  research  be  conducted  to 
determine  the  standards  for  pavement 
marking  stripe  and  gap  lengths. 

Most  of  the  concerns  expressed  by  the 
NCUTCD  have  been  accommodated  in 
the  amendment  or  will  be  considered  for 
further  research;  however,  st  this  time 
the  FHWA  does  not  agree  that  the  deUil 
of  requested  research  is  desirable  and 
feasible. 

The  final  rule  of  March  0. 1967,  at  52 
FR  7128,  has  a  compliance  date  of 
December  31, 1966.  This  amendment 
adds  some  flexibility  to  the  provisions 
adopted  in  that  final  rule.  Therefore,  the 
same  oompUance  date  of  December  31. 
1966  is  established  for  this  amendment 

(9)  Request  VJ~50(C)— Section  eC-O. 
Control  of  Traffic 

The  NCUTCD  requested  that  the 
sentence.  The  use  of  traffic  control 
signs  should  be  discouraged."  be  deleted 
from  the  first  paragraph  of  MUTCD 
Section  eG-«.  The  NCUTCD  requested 
this  change  because  the  sentence  is 
potentially  misleading.  While  the 
objective  on  freeways  is  to  keep  traffic 
in  s  free-flowing  condition  as  much  as 
possible,  this  sentence,  taken  out  of 
context  could  be  easily  misinterpreted 
and  is  misleading  to  those  responsible 
for  traffic  control  on  freeways.  The 
statement  has  little  value  in  this  section. 

All  of  the  24  oommenters  indicated 
that  Section  6G-6  needed  clarification. 


Two  commeater*  offered  suggestions  lor 
additional  text  The  other  coanneaters 
sgreed  that  the  ddetioa  was  saBRient. 

This  aflHndncnt  to  delete  the 
sentence,  witt  iaipoec  no  additional 
costs  on  highway  agencies;  therefore.  M 
is  proposed  that  the  ch  any  weald 
becoire  effective  upon  the  issuance  of  a 
final  rule.  No  implementation  period  is 
required. 

(10 f  Request  Vl-eOfCh-Color  and 
Design  of  Work  Zone  Vest* 

Sectisa  tf^  of  MUTCD  inchnks  the 
fottewiRg  prevision:  "The  Bse  ef  orange 
clothing  such  as  a  vast  shirt  or  jacket 
shall  be  required  for  flaggers.  For 
nighttime  conditions.  simHar  outside 
garaents  shaH  be  rsflederiaed.'' The 
MUTCD  does  not  iaclade  preeMens 
thai  would  describe  er  pravkfe  ds  toils 
onthecalor,  design,  er  extent  of  die 
I  ell  iMeflecfion.  The  FHWA  has 
interpreted  Section  6^-3  to  meen  that 
only  orange  colored  retioteflcUirB 
material  wfll  safisfy  tfie  standard,  in 
practice,  vests  bsve  had  a  variety  of 
desigiiv,  patterns,  ana  colors  for  tiie 
letiiii eflecli va  portion  of  nie  vests. 
Accordingly,  H  was  proposed  to  amend 
Section  6r-9  by  adding  two  sentences  to 
the  end  of  Hie  second  paragrapn  to  read 
as  follows:  "The  retroreflective  material 
shall  be  either  eeange^  white,  ee  ycUow. 
The  design  of  the  retroreflective  portions 
indncfing  sirfpe  width,  extent  design 
and  type  of  material  shaH  be  determined 
by  fte  oootracdag  agency,  or  purchaser 
of  thevesL" 

The  term  "reflection"  as  used 
throughout  Section  6P-3  wouM  be 
changed  to  "letreceflectioai" 

Of  dw  a»  who  eoanenled  en  Ais 
proposal,  on^  foar  opposed  ad 
standards  for  tha  color  of  vest 
retroreflective  materials  to  the  MIPTCD 

soiSssted  *af  sftver  he  kKkded. 
Several  olhsts  se^aeslsd  dtat  RnM* 
yeBMT.  hrigbl  yefleer  green,  and 
fluorescaai  cafots  he  allowed. 

The  MUTCD  recognizes  silver  as  a 
artitte  marertai,  ana  recopnses 
Rnore  scent  rev^erange  anci  yellow- 
orange  as  aoisepteMe  suhsHtotes  for 
orange.  The  final  text  will  incfade  silver 
and  the  two  fluuiesoent  oranges.  As 
proposed,  the  design  of  the 
retrofeflective  portions  of  die  flagger 
vest  wtH  be  determhied  by  the 
contracting  agency  or  purchaser  of  the 
vest. 

This  amendment  wil  have  little  or  no 
finandat  impact  on  State  and  local 
agencies.  N»  inpieawBlation  period  is 
neeOect 
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In  aecordanee  with  the  procedures 
published  in  FHWA  Docket  83-18  (48  FR 
30145,  June  3a  1963).  the  FHWA  invites 
commenU  to  FHWA  Docket  86-16  on 
the  feUonring  editorial  change  (Request 
IV-02(C)— Previsions  for  Pedestrians): 

The  FHWA  is  making  tha  Sallowing 
editorial  change  to  the  MUTCD.  The 
change  and  its  basis  are  summarized 
beloer. 

This  editorial  revision  to  the  MUTCD 
unpoees  bp  additional  costs  on  State 
and  local  hi^way  agencies;  therefore, 
no  cuniylianue  dates  are  needed  for  its 
implementation. 

(11)  Request  IV-02(C)— Provisions  for 
Pedestrians 

Minimum  traffic  signal  requirements 
for  pedestrians  are  presently  included  in 
provisions  found  in  Section  4C-12. 4D-6. 
and  4D-7  of  the  MITTCD.  Minimum 
traffic  signal  rsgnireincnts  lor 
pedestrians  are  also  discussed  in  iV- 
60(Intr.)— Traffic  Sigrals  at  T- 
Intersectien*.  These  vdrieos 
requissments  are  applicable  to  atf  traffic 
signals,  not  iaet  pedestrian  signals. 
These  BuaiaiaBK  traflk  sjgnal 
requiienRiMs  far  pedeslrians  de  not 
aisvays  leoetre  proper  attention  by 

manner  hi  which  Ae  previsione  are 
provided. 

This  revision  previdea  coverage  of  the 
previsiflne  fes  Hvo  sections  f4B-28  and 
4B— 2B7  and  ntaninates  certain 

r  f  MS  caange  ann  facintate 
J  of.  and  atleuliun  to, 
provisiens  isr  pedesfciuns  at  traffic 
signals. 

A  new  Suction  4B    28,  Provisions  for 
Peoestnans  is  anoetf  that  renecfs  11^  - 
60(Iiitr.)— Traffic  Sfpnb  at  T- 
Intersecdens;  Section  4C-12  and  the  first 
paragraph  of  Section  4D-7  fas  revised 
by  IV-5e).  The  new  Section  4B-Z8  reeds: 

4B-28  Ptovisions  fiar  Pedestrians 

The  design  and  opcialien  of  traffic 
csQtnd  signals  ainst  take  into 
consideration  the  needs  of  pedestriois 
aa  weH  as  vehicular  traffic  Where 
minimum  nan  dm*  af  pedestrian 

1.  Signel  in^caliona  aaiist  he  visibie  le 
pedestrians. 

This  can  be  nccwnpHihsd  for  a  given 
pedestrian  naweasnt  hy: 

a.  ftoviaion  of  pedestrian  signal 
indie  aliens,  or 

b.  A  R.Y.GL  si^ud  face  for  an  adjacent 
vehiculamnveasent  visMe  to 
pedestrians,  or 

c.  Vehiealar  indicaliona  far  oonOicting 
movnnente  thai  can  be  oenvenientfy 
viewed  by  pedestrians,  and  Cnan  which 


pedestrian*  caa  readily  and  accurately 
deduce  when  they  have  the  right-of-way. 

2.  There  ssast  be  an  opportunity  to 
croas  withoni  excessive  del^. 
Pedestrian  actuation  riiall  be  installed 
at  traffic  control  signals  where  the 
signal  operation  does  not  otherwise 
provide  this  oppartanity. 

3.  Pedestrians  shoidd  he  provided 
with  saflicient  time  to  croas  d» 
roadway.  This  may  be  accompiishcd  by 
adjusting  die  signal  ^eratian  and 
tiang  to  aotossaticaily  provide  this 
assurance  or  via  pedestrian  actuation. 

Where  it  is  desired  to  prohibit  certain 
pedestrian  movements  at  a  traffic 
control  signal  a  sign  NO  PEDESTKIAN 
CROSSING  (^-36)  may  be  ased 

Other  changes  are: 

1.  Ddete  Secfion  4&42. 

2.  Add  a  new  Section  4B-2a 
Pedestrian  Detectofa,  end  man  the  text 
of  preaent  Section  4D-*  ta  the  new 
Section  A-2i. 

31  Reidace  the  present  text  of  40-6i 
Detectors  aridi  "See  Section  4B-2B. 
Pedestrian  Detectors". 

4.  Add  to  Item  3  of  die  "»iALL~ 
warrants  for  pedestrian  signal*  Ib 
Section  4D-3  "(See  Section  4B-2^". 

5.  Delete  die  fint  paragrairii  of  Section 
4D-7  (as  revised  by  IV-SiH. 

Appropriete  rhaagrs  w^  be  asnde  to 
Part  Vn  of  dM  MinCD  to  reflect  diese 


In  considesatien  of  the  fsregoi^gand 
under  the  aaduMily  ef  23  U.S£.  M6(d). 
315,  and  4ae(aV  and  the  dekgaliao  of 
audiority  in  49  CFR  1.48(b).  die  Federal 
Highway  Administi'ation  hereby  ada|its 
the  Manual  oa  Unifonn  Traffic  Contral 
Devices  as  amended  herein. 

Regidatery  hnpael 

The  Federal  Hi^way  Administration 
(FHWA)  has  determmed  ttiat  dus 
docmnent  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  die 
regulatory  pofides  and  procedures  of 
the  Department  of  TVansportatten.  As 
stated  herein,  the  economic  impact  of 
these  amendments  is  so  minimal  as  not 
to  require  preparation  of  a  foil 
regidartery  cvalnatian.  Per  the  sasie 
reasons  and  under  die  criteria  of  die 
Reydatmy  Flexibdiiy  Act  the  FHWA 
hereby  certifies  that  die  ectioa  will  not 
have  a  significmt  smimiah.  impact  en  a 
substantial  number  of  small  entities. 

Snce  the  edHorial  amendment 
contained  in  this  document  is  technical 
in  nature,  the  FHWA  finds  good  cause 
to  make  the  editorial  amendment  final 
without  the  of^iortunity  for  comment 
under  the  Administrative  Pretsdars  Act 
However,  interested  parties  may 
comment  on  the  editorial  amcaihntiit  by 
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DtoMBbar  ia  lOBB,  and  such  oomiMnts 
wiU  b«  placMl  in  PHWA  Dockat  88-10 
and  ooaaklarad.  For  tha  saoie  raasons. 
opportunJty  far  prior  oomiiMiit  is  not 
raqulrad  undar  Uia  ragulatory  poiidet 
and  prooaduTM  of  tka  Department  of 
Transportatkw. 

This  actioa  has  been  analysed  In 
•ooordance  with  tha  principles  and 
critaria  oootainad  in  Bxacutiva  Order 
US12.  and  it  has  bean  datarmined  that 
the  flnal  rule  doee  not  have  sufficient 
federalism  ImpUcatioos  to  warrant  tha 
preparatioo  of  a  Psderaliaai 
AaeeetmenL 


The  14UTCD  has  been  Incorporated 
by  reference  In  2S  dn  Rsrt  066  under 
the  prmrisions  of  8  UAC  062(a)  and  1 
CFR  Part  51  and  approved  by  the 
Director  of  the  Pedml  Rsfister  ss  of 
April  1. 1880.  The  MUTCD  was  Ust 
reviaed  on  March  10. 1000  (63  PR  0030). 
The  MUTCD  ciiaUoo  included  in  23  CFR 
066.001(a)  ia  amended  to  reflect  the 
amendments  contained  in  this 
document. 

A  rsfulatory  infonnation  number 
(RIM)  is  aaaigned  to  eech  regulatory 
actioa  listed  in  the  Unified  Afenda  of 
Federal  Regulations.  The  Regulatory 
Infonnatioo  Service  Center  pubHshee 
the  Unified  Agenda  tai  April  and 
October  of  each  year.  Hie  RIN  number 
contained  in  the  heaillng  of  diis 
document  can  be  need  to  ctoee  reference 
thia  actioa  with  the  Unified  Agenda. 

Usl  ef  Sobiscls  la  33  CFR  Fart  on 

Dseign  standarda.  Grant  program*— 
transpoftatioa.  Hiahways  and  road*. 
Signa.  Traffic  rsguUtioas.  Inooiporation 
byreferenoa. 


(CaidogofPadatell 

ii^iysia  Nttouwr  * 

•ad  Comtniction.  TIm  i 

iBVlnMntlng  Bxm»Uv«  Ordsr  12372 

ragsrdlns  InlargovwrnoMnUl  oonaulUiUaa  on 

fsdanl  programa  and  acthhUea  apply  to  tliis 

program.) 

laaucd  on:  fanuary  UX  ISia 
IB-Pwris. 


FtdaraJ  Highway  Adminiatrator,  PmhnU 
Highway  Admjm§lrobon. 

The  FHWA  hereby  amends  Chapter  I 
of  Title  23.  Part  066,  Code  of  Federal 
Regulations,  a*  set  forth  beiow. 


FAUT 


-TRAFnC  OPffRATlONR 


1.  The  euthority  citation  for  23  CFR 
Part  066.  Subpart  F  continuet  to  read  i 
foUo%vs: 

^iiOlsilH  a  UA.C  OscUons  lOS  (d). 

114(a).  217.  na.  «n(s),  a  crii  i$h.m  sad  < 


2.  bi  1 066J01.  die  first  sentence  of 

Kiragraph  (a)  is  revieed  to  reed  aa 
Uows: 


(a)  Manual  on  Uniform  Traffic  Control 
Oevloas  for  Strsefs  and  Highways, 
PHWA.  1070.  as  of  January  1000.  *  *  * 
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(TAOSSO) 
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of  Forolsn  Tn  CrodR  for 


I  btetnal  Revenue  Service, 
Treasury. 
ACnOM:  Temporary  regulstions. 


n  This  dociunent  contains 
temporary  income  Tax  Regulations 
relating  to  the  amendments  msds  to  the 
Internal  Revenue  Code  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1002  (TEFRA).  Ths  amendments  require 
that  fbreipi  oil  and  gas  cxtractioa 
faicome  and  loaees  from  all  foreign 
coonlriee  be  aggregated  before 
computing  dia  Umit  on  cradiUbUity  of 
foreipi  taxaa.  The  amendments  siso 
repeal  die  separata  applicatiea  of  the 
foreifD  tax  credit  hmitation  to  taxes  on 
foreign  oU  related  Income.  The  text  of 
the  temporary  regulations  set  forth  in 
this  document  alao  serves  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  notice  of  propoeed 
rulemaking  in  the  Propoeed  Rules 
ssctioo  of  tfiis  issus  (rf  die  Fadsral 


:  The  amendments  are  effective 
for  taxable  years  beginning  after 
December  81, 1082,  except  as  follow*. 
The  special  rule  provided  at  i  1.907(c)- 
2T(d)(7)  with  respect  to  allocation  (rf 
earnlnn  and  profits  or  deficits  that  arise 
in  taxable  years  beginning  sfter 
December  31. 1900,  Is  effective  after  that 
date.  The  special  rules  provided  for 
determination  of  FORI  and  FOCEI  tax 
with  respect  to  dividends  received  snd 
amounts  Includible  in  gross  income 
under  section  oei(a)  In  taxable  years 
beginning  after  December  31. 1900,  at 
I  lJ07(c)-S(T)  (bKD  snd  (c). 
respectively,  are  effective  after 
December  91. 1900. 


widiin  the  Office  of  Chief  Counsel. 
Internet  Reveinie  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (Attention:  CC-CORP:T:R 
(IffrUlS2-00))  (202-500-0304.  not  a  t)ll- 
freecall). 

fANVI 


kTiON  contact: 
Richard  L  Chewning  of  the  Office  of 
Associate  Chief  Counsel  (International). 


Background 

This  document  contains  temporary 
Income  Tax  Regulations  (20  CFR  Part  1) 
under  section  007  of  the  Internal 
Revenue  Code.  These  amendments 
conform  the  regulations  to  changes 
made  to  section  907  by  section  211  (90 
Stat  440)  of  TEFRA. 

Need  lor  Twnperaiy  Regulatiooa 

The  proper  application  of  changes 
made  to  section  007  by  TEFRA  is 
dependent  upon  the  Internal  Revenue 
Sovice's  detailed  specifications  of  the 
manner  in  which  thoee  changes  will  be 
administered.  These  regulations  are 
necessary  to  provide  taxpayers  with 
Immediate  guidance  with  regard  to  their 
taxable  years  that  remain  open  under 
the  statute  of  limitations.  Therefore, 
good  cause  is  found  to  dispense  with  the 
notice  and  public  procedure 
requirements  of  5  US.C  663(b)  and  the 
delajred  effective  date  requirement  of  5 
VS.C.  653(d). 

Explanatlao  of  ProvWeaa 

The  amount  allowed  as  a  foreign  tax 
credit  under  section  901  for  foreign  taxes 
psid  with  respect  to  foreign  oil  snd  gas 
extraction  Income  (FOGQ)  is  limited  by 
section  907(a).  The  amount  of  the  foreign 
tax  credit  cannot  exceed  the  amount  of 
POGEI  multiplied  by.  in  the  case  of  a 
corporation,  the  highest  corporate  tax 
rate  or.  in  the  case  of  an  individual,  the 
individual's  average  tax  rate. 

Changet  Made  by  TSPRA 

Since  enactment  of  section  007  by  the 
Tax  Reduction  Act  of  1975,  in  computing 
the  FOCEI  limitation  of  section  007(a). 
pre-TEFRA  section  907(c)(4)  provided 
that  net  operating  losses  relating  to 
extraction  of  minerals  from  oil  or  gas 
wells  arising  in  one  foreign  country  did 
not  offset  FOGEI  arising  in  other  foreign 
countries.  This  per-country  loss  rule  was 
repealed  by  TEFRA^  thus,  for  taxable 
years  beginning  after  December  31. 1962, 
FOCEI  and  foreign  oil  extraction  losses 
from  all  foreign  countries  are  aggregated 
before  computing  the  limitation  of 
section  907(a).  Section  907(c)(4). 
amended  by  TEFRA.  provides  for  the 
recapture  of  overall  foreign  oil 
extraction  losses  for  years  preceding  the 
limitation  year,  but  beginning  after 
December  31. 1902,  against  limitation 
year  POGEI  before  application  of 


section  907(a).  Foreign  taxes  in  excess  of 
the  section  907(a)  limitation,  under 
section  907(f).  as  amended  by  TEFRA. 
may  be  carried  back  for  two  years  and 
forward  for  five  years.  Under  old  section 
907(f),  the  carryback-carryover  tax 
amount  could  not  exceed  2%  of  FOGEI 
for  the  limitation  year.  This  2% 
limitation  was  eliminated  by  TEFRA. 
Prior  to  TEFRA.  after  section  907(a) 
limited  creditable  FOGEI  taxes  to  a 
certain  percentage  of  FOGEI.  the 
creditability  of  those  taxes.'together 
«vith  taxes  on  foreign  oil  related  income 
(FORI),  were  subject  to  the  further 
limitation  of  pre-TEFRA  section  907(b). 
That  section  provided  that  the  section 
9M  limitation  on  foreign  tax  credits 
would  be  applied ^parately  with 
respect  to  FORI  Which  prior  to  TEFRA 
included  FOGEL  This  separate 
application  of  the  section  004  limitation 
for  FORI  was  repealed  by  section  211  of 
TQUA  for  taxable  years  beginning  after 
December  31. 1902. 

New  section  907(b)  was  added  by 
TEFRA  in  order  to  neutralize  the 
consequence  of  the  shifting  by  some 
foreign  countries  of  the  tax  burden  from 
taxes  on  FOGEL  creditability  of  which 
would  be  limited  by  section  007(a).  to 
taxes  on  FORL  New  section  007(b)  limits 
creditable  FORI  taxes,  which  do  not 
include  FO(^  taxes,  to  the  amount  diat 
would  have  been  imposed  by  the  foreign 
country  on  income  that  is  neidier  FORI 
nor  FOGEI  if.  under  foreipi  bw.  FORI 
taxes  in  excess  of  this  Unitation  were 
treated  as  a  deductible  expense.  For 
United  States  tax  purposes.  FORI  taxes 
in  excess  of  the  section  007(b)  limitation 
are  deductible  as  business  expenses. 

New  section  907(e).  as  added  by 
TEFRA.  provides  transitional  rules 
applicable  to  unused  taxes  carried  from 
a  year  beginning  before  January  1. 1903. 
to  a  year  beginning  after  December  31. 
1982  (the  effective  date  of  the  TEFRA 
changes),  and  to  unused  taxes  carried 
back  frvm  a  year  beginning  after 
December  31. 1982,  to  a  year  beginning 
before  January  1. 1983. 

Section  212  of  TEFRA  added  certain 
foreign  base  company  oil  related  income 
as  an  additional  item  to  the  category  of 
foreign  base  company  income  under  the 
subpart  F  provisions  of  sections  951 
through  964.  See  section  954  (a)(5)  and 
(g)(1).  These  regulations  define  this 
FORI  for  purposes  of  section  954  (a)(5) 
and  (g)(1). 

Section  907  Regulations 

The  regulations  under  section  907 
consist  of  two  sets:  the  set  of  regulations 
propc«ed  by  this  notice  dealing  with 
taxable  years  beginning  after  December 
31. 1902,  and  the  set  published  as  T.D. 
7901  (49  FR  28200)  dealing  with  taxable 


years  beginning  before  January  1, 1963 
(1984  Treasury  Decision).  This  latter  set 
of  regulations  was  supplemented  by  T.D. 
8160  (52  FR  33930)  published  in  the 
Federal  Register  on  September  9. 1907 
(1987  Treasury  Decision)  which 
contained  definitions  of  interest  on 
woiking  capital  exchange  gain  or  loss, 
directly  related  services  and  lease  or 
license  of  related  property.  Many  of  the 
provisions  of  the  regulations  contained 
in  these  temporary  regulations  are 
substantially  similar  to  provisions  of  the 
regulations  contained  in  the  1984  and 
1987  Treasury  Decisions  because  they 
deal  with  provisions  in  section  907  that 
were  not  affected  by  TEFRA.  Thus, 
S9  1.907(c)-lT,  lJ07(c)-2T.  and  1.907(c)- 
3T  are  very  similar  to  §S  1.907(c}-lA. 
1.907(c)-2A  and  1  J07(c)-3A. 
respectively,  and  §  lJ9a7{d)-n  a 
virtually  identical  to  1 1  J07(d)-1A.  The 
treatment  by  the  temporary  regulations 
of  two  matters,  the  carryover  c^  foreign 
oil  extraction  losses  and  the  new 
limitation  on  FORI  taxes  in  section 
007(b),  are  explained  below  in  more 
detail. 

Catryover  of  Foreign  OH  Extraction 


New  section  007(cM4)  requires  that  a 
foreign  oil  extraction  loss  incurred  in 
one  year  be  carried  over  and  offset 
against  FOGEI  of  a  later  year.  This  rule 
operates  only  for  purposes  of 
determining  FOGEI  under  section  907(a) 
and  thus  operates  independently  of  the 
rule  of  section  004(f)  dealing  widi 
overall  foreign  losses.  Taxes  imposed  on 
FOGEI  retain  their  character  as  FOGEI 
taxes  even  though  FOGEI  is  reduced  by 
a  loss  carryover.  Therefore,  they  may  be 
carried  back  and  forward  to  other 
taxable  years  under  section  907(f). 

Limitation  on  FORI  Taxes 

Section  907(b).  as  amended,  places  a 
limitation  on  the  amount  of  creditable 
FORI  tax  if  the  FORI  tax  is  excessive.  In 
S  1.907(b}-lT(a).  the  temporary 
regulations  provide  that  non-dual 
capacity  taxpayers  and  dual  capacity 
taxpayers  that  use  the  facts  and 
circumstances  method  of  S  1.901- 
2A(c)(2)  to  determine  their  creditable 
taxes  and  specific  economic  benefits 
must  apply  the  safe  harbor  formula  of 
S  1501-2A{e)(1)  to  the  FORI  tax 
payments  made  to  the  foreign  country  to 
determine  the  amount  of  FORI  tax  that 
is  creditable  under  section  907(b). 
Section  907(b)  does  not  apply,  however, 
if  the  safe  harbor  formula  has  already 
been  applied  to  the  tax  paid  by  a  dual 
capacity  taxpayer  under  section  901. 
These  temporary  regulations  provide 
examples  showing  the  interaction  of 
sections  901  and  907(b). 


Treatment  of  Income  from  Sale  of  Stock 

In  light  of  the  Supreme  Court  decision 
in  Arkansas  Best  v.  Commissioner.  108 
S.  CL  871  (1988).  the  temporary 
regulations  provide  that  for  both  pre- 
TEFRA  and  post-TEFRA  years,  stodi  of 
any  corporation  will  not  be  treated  as 
an  asset  used  by  a  person  in  section 
907(c)  activities.  Therefore,  income  (or 
loss)  frtMn  the  sale  of  stock  will  never  be 
FOGEI  or  FORI. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C 
553  for  temporary  regulations.  Therefore, 
these  rules  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C  Chapter  0)  and  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Richard  L  Chewning  of 
the  Office  of  Associated  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  Other  personnel  from  offices  of 
the  Internal  Revenue  Sennce  and 
Treasury  Department  participated  in 
developing  these  regulations. 

List  of  Subjecto  in  26  CFR  UOl  dmwgh 
1M7-1 

Income  taxes.  Corporate  deductions. 
Aliens.  Exports.  DISC.  Foreign 
investment  in  U.S..  Foreign  tax  credit 
FSC  Sources  of  income.  United  States 
investments  abroad. 

Adoptioa  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

PART  1-{AMENDED1 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  a  new  citation  to 
read  as  follows: 

Authority: 26 U.S.C. 780S.  *  *  'Section 
1.907(b)-lT  is  also  issued  under  26  U.S.C  807 
(b).  •  *  • 

iiM7-0   IRedesignled  a>  §  lJ907«aH>^l 
Par.  2.  Section  1.907-0  is  redesignated 
as  §  1.907(a)-0A  and  the  heading  is 
revised  to  read  "§  1.907(a)-0A 
Introduction  (for  taxable  years 
beginning  before  January  1. 1903).**. 

Par.  3.  Sections  1507(a)-1, 1.907(b)-l, 
1.907(b)-2, 1.907(c)-1, 1.007(c)-2. 
l.g07(c)-3, 1.907(d)-l.  1  J07(e)-1  and 


,    t 


/  Vol  M.  No.  13  /  Moaday.  Imnuary  23.  tm  /  Ruke*  aod  B/tftdrntkom 


FadMal 


/IVoL  S<  Na  18  /  Monday.  Jannaty  23.  1969  /  Rule*  and  Regulatkms 


l.S07(f)-l  ara  rwlMifnated  by  M)dii«  aa 
"A"  at  th«  end  of  tach  regulation  section 
numbar  and  by  deleting  the  period  at  the 
end  of  each  aectioa  heading  and  adding 
"(for  taxable  jreara  beginning  before 
January  1. 1983).". 

Par.  4.  The  following  center  heading  is 
inserted  immedistely  preceding  the 
caption  to  1 1  907(aH>A: 

Ragulattoaa  AppHcaUa  to  Taxabia 
Year*  Bafiiinlng  Bafbra  |aouary  1.  IIM 

Par.  8.  Pamgriiphs  [»)  through  (j)  of 
1 1.907(a)-0A  are  redesignated  as 
paragraphs  (b)  through  (k).  respectivaly. 
and  a  new  paragraph  (a)  ia  added. 

IIMTtahOA    IwSraduaMewffertsiisaii 
yaara  isglwnteg  before  January  1. 1MSV 

(a)  Bfhctivt  date*.  | Reserved)  For 
guidanca.  saa  |  lJ07(a)-aAT. 
•        •        •        •        • 

Par.  &  A  new  1 1.9(r(«)-0AT  is  addad 
immediately  after  |  l.S07(tf)-0A  to  read 
lit  follows: 


1 1  tOTtaHMT    mtroduetton  (tar 
years  haginnhig  ba#ara  January  1,  IMS) 

(a)  Effective  dates.  The  provisions  of 
II  1.n7(a)-0A  thnH«h  1.t07(f)-tA 
Hpply  to  taxable  years  beginning  before 
l^inuary  1.  1983.  and  all  references  In 
ihesa  regulations  to  section  907  are  to 
section  907  as  it  existed  prior  to  the 
HTTiendments  made  by  section  211  of  the 
Tdx  Equity  and  Ptocal  Reaponsibility 
Ai:t  of  1982  (90  Stat.  44S).  For  provisions 
that  apply  to  taxable  years  beginning 
Mfter  December  31.  1982.  tee  ||  1.907fa>- 
OT  thnN«h  I.907(f)-1T. 

(b)  through  (k)  |Raaarved) 

Par.  7.  Section  l.g07(cMA  is  amandad 
nil  follows: 

1  By  removing  the  last  sanlenca  of 
(Mravaph  (d)(1).  and 

2.  By  revising  paragraph  (d)(3). 


I  iJtTtaKlA 


(d)  AssetM  uted  in  a  trade  or  butieeee. 


(3)  Stock.  IReaarvadI  For  fuidanoe. 
see  I  lJ07(c)-1AT  (dM3). 
•        •        •        •        • 

Par.  a.  A  aaw  I  I907(c)-1AT  la  addad 
immediately  after  1 1.907(cHA  to  taad 

at  foliowt: 


1 1.tOrF<a>-1AT 


toPOM 
Mayaarafeagfeaanf 
i,  tasiifrs 


(a)  through  (c)  iRaaarvad| 

[d)  Aeeete  i^ed  im  a  trade  or  buMineee. 


sactkm  907(c)  activities.  This  provision 
sppUas  to  taxable  years  hoginaing  aflar 
Daoeaibar  91.  \9H.  and  b«^nnli«  bafara 
lanuary  L  1982. 
(d)(4)  thfo««h  (h)  IHaaarvadj 
Par.  ii  There  is  addad  Immedialalir 
pracadtng  the  new  center  heading  above 
I  U07(a)-OA  the  following  new  |  \JK(7- 
Ol  a  saw  oantar  heading  and  naw 
I1 1 J07  (aHlT  diro««h  1  Ja7(f)-1T: 


I1.907-8 


al  lafMMIanpsaslili 


This  section  lists  Um  paragraphs 
conUined  in  §§1J07(a>-OT  thrm^ 
1.907(f)-lA. 

ttoTaxahlaTaaia 

•n.na 

§tM7laHIT    Introductioa  (for  kaobh 
ymon  begiiuiu>$  after  December  it.  UKJ 
(Tenporarf  raguhtutnt). 

(a)  Bllsctive  aatss. 
(blKeylanBa. 
(c)  POCB  tax  Hmiutioa. 
Id)  Raduciion  ofcrwlllabte  KNU  Uxm. 
(e)  POCEI  and  PdU.  • 

in  PMi«d  pnoss. 
jgl  TraiMlltonal  ruiaa. 
|h)  Section  907(0  carrybacks  end 
carryovart. 
(i)  Suiutss  ( 


§IJ07(ahtT  nedecOomialaxeepaidom 
POCEI  (for  taxable  yeon  begianiag  efler 
December  31.  ttB/  (Temporary  reguiatioaa). 

(a)  Amount  of  raduction. 

(b)  Foreign  taxes  paid  or  accrued 
(DForel^taxas. 

|2|  Foreign  tsxea  paid  or  accrued, 
(cj  Limtutkm  levei. 

(1)  In  general. 

(2)  Luniution  ptrnanli^  (or  oorporatieaa. 
(S)  Liailatian  perrentagi  lor  individu^r 
(4)Loaeea. 

(5)  Priority. 

(d)  nhistratioae. 

it)  Bfhct  on  other  pwmiaione. 

(1)  Deductiaa  denied. 

(2)  Reduction  Inapplicable. 

(3)  Sectioa  7«  dtvidoad. 
(f)  Sectioa  IM  haHalioa. 


§tM7(bhlT   HedectioaofcrmiiuMeKMt 
taxm  (far  taxable  yean  be^iinninji  after 
December  31.  tStiJ  (Temporary  refiuJolioitMf. 

(a)  In  gaMry. 

(b)  Amounl  of  lacoow.  war  prufitti  ar 
excess  profits  lax. 

(1)  IXial  capacity  taxpayer. 

(2)  Nai»-daal  capedty  taxpayer. 
(c|  AommmM  thai  la  not  tncoma.  war  pmAts, 


(d) 

I  tJe7(chtT  Definitiona  relating  to  KKEI 
amd  POIU  (for  texable  yean  tieguuiing  after 
'  St.  Mtfy  (Tumiporary  regulotuMm). 


(1)and(2)|Raearved| 

(3)  Stock.  Stock  of  any  oorporabon 
(whether  foreign  or  dontostlc)  will  not  be 
treated  aa  an  eeeet  uaad  by  a  parson  ia 


(a)  I 

(b)l 

11 )  General  rels. 

(2)A«a-t 

0)  Others 

(4)  laeaaM  direcUy  releled  lo  extraction. 


(6)  Fair 

(7) 

(c)  Carryover  of  f< 


aotindttded. 


od  exiractioa 


(1)  In  general. 

(2)  Raductioa. 

(3)  Foreign  oil  •xtrac;tioa  loaa  defined. 
14)  A/niiated  ffvups. 

(5)  FOCB  taxes. 

(6)  Exaeipiaa. 
(d)PORL 
(l)lngansraL 

(2)  Tranaportalioe. 

(3)  Diatributiaa  or  sale. 
(4)IVnreesing 

(5)  PriaMuy  product  frooi  oil. 

(6)  Primary  product  from  gat. 

(7)  Directly  related  income. 

(e)  Assets  used  in  a  trade  or  business. 

(1)  In  general 

(2)  Scctioo  gCTfc)  activities. 
13)  Slock. 

(4)  Lossss  on  sale  of  stock. 

(5)  Character  of  gain  or  loaa. 

(6)  AllocalMo  of  amount  realized. 

(7)  biterest. 

in  Tanns  and  itema  oosfsn  lo  POiil  and 
FOCEl. 
(DMineraU. 

(2)  Taxable  Income. 

(3)  Interest  on  working  capital 

(4)  Exchange  gain  or  k>ae. 

(5)  Allocation, 
lei  Facto  awl  i 
(g)  Dirrctly  related  I 

(1)  la  general 

(2)  Direcdy  related  i 
PI  Lsetet  and  l« 
(41  Rclatad  persoa 
JS)  Gross  income. 

(h)  Coordination  with  otiter  provisiona. 
jl)  Certam  adhistnwnts. 
(2)  Sectioa  «01(f). 

§  IJKJ7(ch2T    SecUon  907(c)i3)  Iteme  (for 
taxable  yeon  beginning  after  December  31, 
18821  (Teatporary  reguJationaf 

(a)  Scope. 
(b|  Dividend. 

(1)  Section  1248 

(2)  Section  7a  dividend, 
(c)  Taxes  dssmed  peid. 
|l)Votif«  stock  taet 

(2)  Dlvidanda  and  interest 

J3)  AflMMnto  iKhided  under  section  Klla |. 

|d)  Amounl  altributafale  lo  certain  iteeia. 

|1)CerUin  dividends. 

(2)  Inieresi  received  from  certain  foreign 
corpora  I  lona. 

(9)  Dividends  from  domestic  corporation. 

(4)  Amounts  with  respect  to  which  taxes 
are  deemed  paid  under  section  MO(a). 

(ft)  Section  7S  dl\->dend. 

(6)  Special  nJe. 

(7)  Deficits. 

(8)  nittstrationa. 

(e)  Dividends,  interest  and  other  amounts 
from  sources  wiihin  a  pooaaasian. 

(f)  bwoae  from  partnerships,  trusts,  etc 


§lJO?fchST    FOCEl  ond  mU  toxee  (for 
taxable  yean  begutnieg  after  Deoeetber  3t, 
1882)  (Temporary  ngulatiaeel. 
|a| Tax  dwraderisatten.  iMiBsliiio  and 


(2)Threeclaasesofi 

(3)  More  than  one  dass  in  s  foreign  lax 


(4)  Allocation  of  tax  wiAin  a  base. 

(5)  Modlfisd  90SS  inoone. 
(«)  Allocstion  of  tax  credits. 
(7)  Withholding  taxes. 

(b)  Dividends. 

(1)  in  general 

(2)  Section  78  dividend. 

(c)  Includible  aoiounlt  under  section  961(a). 

(d)  Partnerships. 

(e)  Illustrations. 

§  1.907(dhl  T    Disregard  of  poeted prioee  for 
purposes  of  chapter  1  of  the  Code  (for  tatabk 
yean  beginning  after  December  31. 1982) 
fTemporary  regulationsji 

(a)  In  general 

(1)  Scope. 

(2)  Initial  computation  requiremenL 

(3)  Burden  of  proof. 

(4)  Relsted  perties. 

(b)  Adiuttments. 

(c)  Definitions. 

(1)  Foreign  government. 

(2)  Minerals. 

(3)  Posted  price. 

(4)  Other  pricing  arrangemenL 
(s)  Fair  market  value. 

§  tS07(e}-lT    Transitional  nUes  (for 
amounts  carried  between  a  taxoMe  year 
beginning  before  fanuary  1, 198X  andd 
taxable  year  beginning  after  Deoeaiber  3t 
1982)  (Temporary  regulatioaef. 

(a)  General  rule. 

(b)  Rules  for  carryover  of  FORI  and  pre- 
TEFRA  non-FORI  taxes. 

(c)  Examples. 

§lM7(f}-lT    Carryback  and  carryover  of 
credits  disallowed  by  section  90T(a)  (for 
amounts  carried  between  taxable  yean  that 
each  begin  after  December  3t  1982) 
(Temporary  regulations). 

(a)  In  general 

(b)  Unused  FOGEL 

(1)  In  general. 

(2)  Year  of  origin. 

(c)  Tax  deemed  paid  or  accrued. 

(d)  Excess  extraction  limitation. 

(e)  Excess  general  section  904  limitation, 
in  Section  907(f)  priority. 

(g)  Cross-reference, 
(h)  Example. 

ReguUliaas  AppMcaUe  to  TaxaUs  Y( 
Beginning  Before  lanuary  1. 


§  1.907(a)-0A    Introduction  (for  taxable 
years  beginning  before  fanuary  1, 1983). 

(a)  Key  terms. 

(b)  FOGEI  tax  limitation. 

(c)  Section  9(M  limitation. 

(d)  FOGEI  and  FORI. 

(e)  Posted  prices. 

(f)  Transitional  rules. 

(g)  Section  907(f)  carrybacks  and 
carr>-overt. 

(h)  Cross-references. 
I  i)  Statutes  covered, 
(i)  Pre-TEFRA  Code  references. 

§  1.907(a)-0A  T    Introduction  (for  taxable 
yean  beginning  before  fanuary  1. 1983) 
(Temporary  regulations). 

•a)  Effective  dates. 


§  l£07(a)-tA  Reduction  in  taxes  paid  on 
FOGEI  (for  taxable  yean  befioniti  b^ore 
fanuary  1. 1983). 

(a)  Amount  of  leducUon. 

(b)  Foreign  taxes  paid  or  accrued. 

(1)  Foreiffi  taxes. 

(2)  Foreign  taxes  paid  or  accrued. 

(c)  Limitation  level 

(1)  In  general 

(2)  limitation  penxntage  for  corporations. 

(4)  Losses. 

(5)  Priority. 

(d)  niostrations. 

(e)  Effect  on  other  provisions. 

(1)  Deduction  denied. 

(2)  Reduction  inapplicable. 

(3)  Section  78  dividend. 

§  lM7(b)-lA    Application  of  section  904 
limitation  with  respect  to  FORI  (for  taxable 
yean  beginning  before  fanuary  h  1983). 

(a)  in  general 

(b)  Overall  limitation. 

(c)  FORI  taxes. 

§lM7(b)-2A  PMI  tax  oarryoven  and 
carrybacks  (for  taxable  yean  beginning 
before  fanuary  1. 1983). 

(a)  Modifications  in  use  of  1 1.904^ 

(b)  Unused  foreign  tax. 

(1)  General  rule. 

(2)  Per-countiy  limitation  year. 

(c)  Tax  deemed  paid  or  accrued  with 
respect  to  FORI 

(d)  Excess  FORI  limitation. 

(1)  When  overall  limitation  a|q»lies. 

(2)  Per-oountiy  limitation  year. 

(e)  Croes  reference. 

(f)  Separation  of  limitation. 

(1)  General  rule. 

(2)  Special  rules. 

(g)  Illustrations. 

§  lS07(c)-lA    Definitions  rioting  to  FCHU 
and  FOGEI  (for  taxable  yean  beginning 
before  fanuary  1, 1983), 

(a)  Scope. 

(b)  Extraction  income. 
(1)  General  rule 
(2).Amount 

(3)  Other  drcumstances. 

(4)  Income  directly  related  to  extraction. 

(5)  Income  not  included. 

(6)  Fair  market  value. 

(7)  Economic  interest 

(c)  Other  FORI. 

(1)  In  general 

(2)  Transportation. 

(3)  Distribution  or  tale. 

(4)  Procetting. 

(5)  Primary  product  from  oil 

(6)  Primary  product  from  gas. 

(7)  Directly  related  income. 

(d)  Assets  used  in  a  trade  or  business. 

(1)  In  general 

(2)  Section  907(c)  activities. 

(3)  Stock. 

(4)  Losses  on  sale  of  stock. 

(5)  Character  of  gain  or  loss. 

(6)  Allocation  of  amounl  realized. 
(7) Interest 

(e)  Terms  and  Items  common  to  other  FORI 
and  FOGEI. 

(1)  Minerals. 

(2)  Taxable  income. 

(3)  Interest  on  working  capital 


(4)  Exchange  gain  or  loss. 

(5)  Allocation. 
(^  Facts  and  circumstances. 

(f)  Directly  related  income. 

(1)  In  general 

(2)  Directly  related  1 

(3)  Leases  and  licenses. 

(4)  Related  person. 

(5)  Gross  income. 

(g)  Certain  net  operating  I 

(1)  In  general 

(2)  Panive  income. 

(3)  Source  rule. 

(h)  Coordination  with  other  provisions. 

(1)  Certain  adjustments. 

(2)  Section  901(f). 

§  lM7(c)-lA  T   Definitions  relating  to  FORI 
and  FOGEI  (for  taxable  yean  beginning 
before  fanuary  1, 1983)  (Temporary 
regulations). 

§lM7(c)-2A  Section  907(c)(3)  items  (for 
taxable  yean  beginning  before  fanuary  2, 
1983) 

(a)  Scope. 

(b)  Dividend. 

(1)  Section  1248  dividend.       ^ 

(2)  Section  78  dividend. 

(c)  Taxes  deemed  paid. 

(1)  Voting  stock  test 

(2)  Dividoids  and  interest 

(3)  Amounts  included  under  section  951(a). 

(d)  Amount  attributable  to  certain  items. 

(1)  Certain  dividends. 

(2)  Interest  recmved  from  certain  foreign 
corporations. 

(3)  Dividends  from  domestic  oorporationa. 

(4)  Amounto  with  respect  to  which  taxes 
are  deemed  paid  under  section  980(a). 

(5)  Section  78  ihvidend. 
(9)  Special  rule. 

(7)  Deficits. 

(8)  Illustrations. 

(e)  Dividends,  interest  and  other  amotmts 
from  sources  within  a  possession. 

(f)  Income  from  partnerships,  trusts,  etc 

§lM7(c)-3A    FOGEI  and  FORI  taxes  (for 
taxable  yean  beginning  before  fanuary  L 
1983). 

(a)  Tax  ^location. 

(1)  Scope. 

(2)  Three  classes  of  income. 

(3)  More  than  one  class  in  a  foreign  tax 
base. 

(4)  Allocation  of  tax  within  a  base. 

(5)  Modified  gross  income. 

(6)  Allocation  of  lax  credits. 

(7)  Coordination  with  regulations  under 
section  901. 

(8)  Withholding  taxes. 

(b)  Dividends. 

(1)  In  general 

(2)  Section  78  dividend. 

(c)  Includible  amounU  under  section  S51(a). 

(d)  Partnerships. 

(e)  Illustrations. 

§  lS07fd)-lA  Disregard  of  posted  prices  for 
purposes  of  chapter  1  of  the  Code  (for  taxable 
yean  beginning  before  fanuary  1 19831. 

(a)  In  general 

(1)  Scope. 

(2)  Initial  oomputatiun  requirement. 

(3)  Burden  of  proof. 


(1)  Scope. 
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(21  SwttoM  m(«)  sad  tOVta). 
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(Si  ailHtWrtWM 

(b|  TranalboiMi  ndM  far  carry«««r«  tnm 
per-covntry  IteiUlioa  yaara  «»cling  twfbra 
MoMwy  1.  M9*t. 

(2)  Pro  rata  raducttoa  of  carryovwrn. 
0)  Uluatratlon*. 

(c)  TranalUonal  imIm  far  carrybMJi  htm 
Uubk  y««rt  Mtdlni  alfev  nac— bar  IX.  IWA. 
(lllnganaraL 
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I  IMV(f}-tA    Carryback  and  oarrywar  of 
i.ndiui  diaaltowmi  by  mctioit  tOTfaJ  (far 
ta\ahh>  ytiart  btrfiinmag  befon  famtary  t 
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|a|to. 

(b)  t'nuaetl  forvifn  •xIriM-.tion  la*. 
(1)  In  «Hwriil. 
(2)UaU. 
OlYaarafar^ta. 

(c)  Ta»  daamad  paid  ar  acnaad. 
(d|  Exraaa  •xtrection  llmluUon. 
(e)  Rxc«M  oil  rvtated  limitation. 
(0  Umiialion  parcent^nR  in  oeruia 

timiuikin  yaars. 
in)  Sactfan  907(0  priority, 
(h)  ^w-coiuitry  IkaiUlitm. 
(i)  Croat- rafaranca. 
ill  ntuatratlon. 

RafulatkMM  AppttcabU  to  TaxabU 
Yaara  Bcsifuiin]|  Aflor  Dacanbar  SI. 


f  IJOriaKOT 


»t. 


(a)  Bffectiv  data*.  Tha  ptovtotona  of 
||1.907|aHrr  through  1 1  J07(r)-lT 
apply  to  taxabia  years  beginning  aflcr 
IV<  lumber  31.  1882.  For  proviaiuna  thai 
apply  to  taxable  year*  beginning  before 
(iinuary  1.  1083.  aee  ||  1  g07(a)-0A 
Ihmugh  1  H07(f)-1A.  t.907(aH)ATaiid 
1  «07|c)-1AT. 

(h)  Kev  trrnis.  For  purpoaea  of  tha 
nrgulatiuna  under  aection  907 — 

|1)  "POCEl"  maana  foreipi  oil  and  gas 
extraction  incooM. 

(2)  "FORr  means  foreign  oil  ralaled 
income. 

(3)  "FOCFJ  taxes"  mean  foreign  oil 
Hnd  gaa  extraction  taxaa  as  dafinad  in 
aection  907(cN5) 


(•)  TOn  iBxaa**  nean  foreign  taxaa 
oa  feral^  a«  ralatod  iMoiM.  laa 
fiJOTtcHrr. 

(c) /OGff  «(u  JiRMobbA  SKtte 
•07(a)  Ui^li  dM  faratei  tex  cradN  fcr 
laxaa  paid  or  accraadoa  POGEL  8m 
I  lJ07(a)-lT. 

(d)  Rmkiction  ofcrmiitahh  FORI 
taxasL  SactkMtOOtb)  racbatactarteaa 
FORI  taxaa  as  iton-cradilabla  daduottbla 
axpanaaa  to  tha  extant  that  tha  fareipi 
law  irapoalng  tha  FORI  laiiaa  la 
structitfed.  or  in  tad  ofantaa.  so  that 
the  amount  of  Ux  impeaad  wHh  raapact 
to  FORI  will  be  matarialljr  graater.  ov«r 
a  raasooable  period  of  tlina.  than  the 
amount  fsaarally  iapoaad  oa  inws 
that  ia  aaMhar  POCn  aor  PORL  8aa 
I  IJOTfbHT. 

(a)  FOCEl  ai»d  FORI.  POCB  tedudas 
the  taxable  income  froai  tha  extraction 
of  minerals  from  oil  or  gaa  watta  by  a 
laxpavar  (or  aoolbar  pataan)  and  froan 
tha  sak  or  axchaaga  of  aaaals  aaad  in 
the  extraction  buainaaa.  FORI  is  a 
broader  category  of  incoaia  thaa  POCXL 
FORI  includes  taxable  incoaia  from  the 
activities  of  processing  oil  and  gaa  into 
their  primary  products.  traMpoithig  or 
diathbuting  oil  and  gas  aad  tiiair 
primary  products,  and  from  the 
disposition  of  aaaets  used  in  these 
activities.  For  this  purpose,  a  di^xiaitlon 
includes  only  a  tale  or  exchange.  POGCI 
and  FOR]  may  also  include  taxable 
income  from  the  performance  of  related 
services  or  from  the  lease  of  related 
property  and  certain  dividends,  intaraat 
or  amounts  described  in  section  e51(a). 
See  II 1  J07(c)-1T  through  lJ07(c>-ST. 

(f)  PoattdpriceM.  Certoin  sales  prices 
are  disregarded  when  computing  FOCEI 
for  purpoaes  of  chapter  1  of  the  Coda. 
See  1 1  J07(d)-1T. 

(g)  Transitional  rules.  Section  907(e) 
provides  rules  for  the  carryover  of 
unused  POCEI  taxes  frum  taxable  years 
beginnmg  before  January  1.  1R83.  and 
carryback  of  FOGEJ  taxea  arising  in 
taxable  years  beginning  after  December 
31. 1982.  See  1 1.9(r(e}-lT. 

(h)  Section  B07(f)  carrybacks  and 
carryovers.  FOCEl  taxes  disallowed 
under  section  907(a)  may  be  carried 
back  or  forward  to  other  taxable  yaaia. 
These  FOCEl  Uxes  nay  be  abaorbad  to 
another  taxable  year  to  tha  axlaat  of  the 
lesaer  of  the  sefkarate  excaaa  extraction 
limitation  or  the  excess  limitation  in  the 
general  limitation  category  (section 
904(d)(1)(l))  for  the  carryback  or 
carryovaryaar.  See  1 1  J07tf>-1T. 

(i)  StaMav  covi-red.  TlbB  regulations 
under  section  907  are  issued  as  a  result 
of  the  enactment  of  section  601  by  the 
Tax  Reduction  Act  of  197S.  of  secbon 
103S  by  the  Tax  Reform  Act  of  1978.  of 
section  301(bMl4)  of  the  Revenue  Act  of 
1078.  and  of  sactton  211  of  the  Tax 


Equity  aad  Fiscal  Raaponaibility  Act  of 
19B. 


(a)  Amount  of  reduction.  POGB  taxes 
are  reduced  by  the  araotmt  by  wMcil 
Ibejr  exceed  a  limitation  level  (as 
defined  in  paragraph  (c)  of  this  section). 

(b)  Foreign  taxes  paid  or  accrued.  For 
puipeaaa  of  tha  regnlations  under 
aacti0n8O7— 

(1)  Foreign  taxee.  The  term  toraign 
laxas"  means  income,  war  profits,  or 
axoasa  profits  taxes  of  fore^  oouatriaa 
or  possessions  of  the  United  Slataa 
otherwiae  creditable  aadar  sacttoa  901 
(including  those  creditobla  by  reason  of 
section  903). 

(2)  Foreign  taxes  paid  or  oecnied.  The 
tonns  "foreign  taxaa  paid  or  ( 
TOCEI  taxes  paid  or  i 
"FORI  taxes  paid  or  i 
foreign  taxes  deemad  paid  ( 
sections  902  and  960.  Unless  otherwise 
expressly  laufidad.  thaae  terms  do  not 
include  forsipi  taxes  deamod  paid  by 
reason  of  sections  904^)  aad  607(1). 

(c)  Limitation  level— {\)  In  general 
The  limitation  lev«l  is  FOGEI  lor  the 
taxable  year  multiplied  by  the  limitotton 
percentage  for  that  yeer. 

(2)  Limitation  percentage  for 
corporotioas.  A  corporation's  limitation 
percentage  is  the  highest  rate  of  tax 
specified  in  section  11(b)  for  the 
particular  jrear. 

(3)  Limitation  percentage  for 
individuals.  Section  907(a)(2MB) 
provides  that  tlte  Umitation  percentage 
for  individual  taxpayers  is  the  effective 
rate  of  tax  for  those  taxpayers.  The 
effective  rate  of  tax  is  computed  by 
dividing  the  entire  tax.  before  the  crvdit 
under  section  901(a)  is  taken,  by  the 
taxpayer's  entire  taxable  income. 

(4)  Losses,  (i)  For  purposes  of 
determining  whether  income  is  FOGEL  a 
taxpayers  FOGEI  will  be 
recharacterized  as  foreign  source  non- 
FOCEI  to  the  extent  that  FOGEI  losses 
for  preceding  taxable  years  beginning 
after  December  31. 1082.  exceed  the 
amount  of  FOGEI  already 
recharacterized.  See  1 1.907(c)-1T(c). 
However,  taxes  that  were  paid  or 
accrued  on  the  recharactarixed  POGEl 
will  remain  FOGEI  taxes. 

(ii)  Taxes  paid  or  accrued  by  a  person 
to  a  foreign  country  may  be  FOGEI 
taxes  even  though  that  person  haa  under 
US.  law  a  net  operating  loas  from 
sources  within  tliat  country. 

(iii)  For  purpoaes  of  determining 
whether  income  is  FOGEI,  a  taxpayer's 
income  will  be  treated  as  income  from 


sources  outside  tfie  United  States  even 
thou^  all  or  a  portion  of  that  income 
may  be  resourced  as  income  from 
sources  with  the  United  States  under 
section  904(fKl)  and  (4). 

(5)  Priority,  (i)  Section  907(a)  applies 
before  section  908.  relating  to  reduction 
of  credit  for  participation  in  or 
cooperation  with  an  international 
boycott. 

(ii)  Section  901(f)  (relating  to  certain 
payments  with  respect  to  oU  and  gas  not 
considered  as  taxes)  applies  before 
section  907. 

(d)  Illustrations.  Paragraphs  (a) 
through  (c)  of  this  section  are  illustrated 
by  the  following  examples. 


Example  fl).  M,  a  VS.  corporation,  i 
the  accrual  method  of  accounting  and  the 
calendar  year  as  its  taxable  year.  For  1984.  M 
hat  S2IL000  of  POGEL  derived  from 
operations  in  foreign  countries  X  and  Y.  and 
has  accrued  $11,500  of  foreign  taxes  with 
respect  to  FOGEI.  The  highest  tax  rate 
specified  in  section  11(b)  for  M's  1984  taxable 
year  ia  48  percent.  Purauant  to  section  907(a). 
M's  FOGEI  taxes  limitation  level  for  1964  is 
$8,200  (48%  X  $2a000).  The  foreign  taxes  in 
excess  of  tliis  limitation  level  ($2JO0)  may  be 
carried  back  or  forward.  See  section  907(f) 
and  {  1.907(f)-lT  and  section  907(el  and 
I  I.907(e)-1T. 

Example  12).  The  facts  are  the  same  in 
Example  (1)  except  that  M  is  a  partnership 
owned  equally  by  U.S.  citizens  A  and  B  who 
each  file  as  unmarried  individuals  and  do  not 
itemize  deductions.  Pursuant  to  section  905 
(a).  A  and  B  have  elected  to  credit  foreign 
taxes  in  the  year  accrued.  The  total  foreign 
taxes  accrued  by  A  and  B  with  respect  to 
their  distributive  shares  of  M's  FOGEI  is 
$11,500  ($5750  accrued  by  A  and  $5,750 
accrued  by  B).  A  and  B  have  no  other  FOGEI. 
A's  only  taxable  income  for  1984  is  his  50% 
distributive  share  ($10,000)  of  M's  FOCEI  and 
A  has  a  preliminary  U.S.  tax  liability  of 
$1,079.  B  has  $112,130  of  taxable  income  for 
19M  (including  his  50%  distributive  share 
($10,000)  of  Ms  FOGEI)  and  has  a 
preliminary  U.S.  tax  liability  of  $44,000. 
Pursuant  to  section  907(a),  A's  FOCEI  taxes 
limitation  level  for  1984  is  $1,079  (($1,079/ 
$10,000)  X  $10,000)1  and  0*8  FOGEI  taxes 
limitation  level  for  1964  is  $3,924  (($44,000/ 
$112,130)  X  $10,000)). 

(e)  Effect  on  other  provisions — (1) 
Deduction  denied.  If  a  credit  is  claimed 
under  section  901,  no  deduction  under 
section  164(a)(3]  is  allowed  for  the 
amount  of  the  FOGEI  taxes  that  exceed 
a  taxpayer's  limitation  level  for  the 
taxable  year.  See  section  275(a)(4KA). 
Thus,  FOGEI  taxes  disallowed  under 
section  g07(a)  are  not  added  to  the  cost 
or  inventory  amount  of  oil  or  gas. 

(2)  Reduction  inapplicable.  The 
reduction  under  section  g07(a)  does  not 
apply  to  a  taxpayer  that  deducts  foreign 
taxns  and  does  not  claim  the  beneHto  of 
section  901  for  a  taxable  year. 

(3)  Section  78  dividend.  The  reduction 
under  section  907(a)  has  no  effect  on  the 


amount  of  foreign  taxes  that  are  treated 
as  dividends  under  section  78. 

(f)  Section  904  limitation.  FOGEI 
taxes  as  reduced  under  section  907(a) 
are  creditable  only  to  the  extent 
permitted  by  the  general  limitation  of 
section  904(d)(l)(l). 


SlJ07(b)-lT   Raductioaefi 

FORI  taxes  (for  taxaMa  yai 

aftar  Docembar  31, 1982)  (Temporary 

rapulstloos). 

(a)  In  general  If  the  foreign  law 
imposing  a  FORI  tax  (as  defined  in 

1 1.907(c)-3T)  is  eitlier  structured  in  a 
manner,  or  ofenies  in  a  manner,  so  that 
the  amount  of  tax  imposed  on  FORI  is 
generally  materially  greater  than  the  tax 
imposed  by  the  foreign  law  on  income 
that  is  neither  FORI  nor  FOGEI 
("described  manner"),  section  g07(b) 
provides  a  special  rule  which  limits  the 
amount  of  FORI  taxes  paid  or  accrued 
by  a  person  to  a  foreign  coimtry  which 
will  be  considered  income,  war  profits, 
or  excess  profits  taxes.  Section  907(b) 
will  apply  to  a  person  regardless  of 
whether  that  person  is  a  dual  capacity 
taxpayer  as  defined  in  {  1.901- 
2(a)(2)(ii)(A).  (In  general,  a  dual  capacity 
taxpayer  is  a  person  who  pays  an 
amount  to  a  foreign  coimtry  part  of 
which  is  attributable  to  an  income  tax 
and  the  remainder  of  wliich  is  a 
payment  for  a  specific  economic  benefit 
derived  from  that  coimtry.)  Foreign  law 
imposing  a  tax  on  FORI  will  be 
considered  either  to  be  structured  in  or 
to  operate  in  the  described  manner  if 
any  of  the  tax  imposed  on  FORI  is 
considered  not  be  an  income,  war 
profits  or  excess  profits  tax  under 
paragraph  (b)  of  this  section. 

(b)  Amount  of  income,  war  profits,  or 
excess  profits  tax — (1)  Dual  capacity 
taxpayer.  If  for  a  taxable  year  a  dual 
capacity  taxpayer  has  applied  the  safe 
harbor  formula  of  S  1.901-2A(e)  to 
determine  the  portion  of  a  FORI  tax  paid 
or  accrued  during  the  year  that  is  a 
payment  of  tax  rather  than  a  payment 
for  a  specific  economic  benefit  section 
907(b)  shall  not  apply.  However,  if  the 
dual  capacity  taxpayer  has  used  the 
facts  and  circumstances  method  of 

S  1.901-2A(c)(2)  to  establish  the  portion 
of  the  FORI  tax  that  is  a  payment  of  tax 
rather  than  a  payment  for  a  specific 
economic  benefit,  the  safe  harbor 
formula  of  1 1.901-2A(e)  will  be  applied 
to  the  portion  of  the  payment 
determined  to  be  a  tax  under  the  facts 
and  circumstances  method  to  determine 
whether  section  907(b)  will  further 
reduce  that  amount 

(2)  Non-dual  capacity  taxpayer.  With 
regard  to  non-dual  capacity  taxpayers, 
the  portion  of  the  FORI  tax  that  is 
considered  an  income,  war  profits,  or 


excess  profiU  tax  is  determined  by 
applying  the  safe  harbor  formula  of 
{  1  J01-2A(e)  with  reelect  to  the 
person's  foreign  oil  related  income  (as 
determined  under  foreign  taw  pursuant 
to  the  provisions  of  paragraph  (eH2)  of 
that  section). 

(c)  Amount  that  is  not  income,  war 
profits,  or  excess  profits  tax.  The 
difierence  between  the  amount  of  FORI 
tax  and  the  amount  determined  pursuant 
to  paragraph  (b)  of  this  section  is 
considered  a  tax  that  is  not  an  income, 
war  profits,  or  excess  profits  tax.  This 
amount  will  be  treated  as  a  business 
expense  deduction. 

(d)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
follo«ving  examples: 

Example  fl)—[i)  Facts.  X.  a  U.S. 
corporation  that  uses  the  accrual  method  of 
accounting  and  the  calendar  year  as  its 
taxable  year,  extracts  oil  in  foreign  country 
FC  transports  it  via  pipeline  to  a  refineiy 
located  in  FC  and  sells  it  to  Y,  an  unrelated 
corporation  that  operates  the  refinery.  X  is  a 
dual  capacity  taxpayer  as  defined  in  i  1  JOl- 
2(a)(2)(ii)(A).  The  only  income  X  has  that  to 
taxed  by  PC  to  its  income  from  the  sale  of  oil 
to  Y.  FC  imposes  a  generally  applicable  tax 
at  the  rate  of  45%  on  the  net  income  derived 
by  foreign  corporations  from  a  trade  or 
tnisiness  carried  on  in  FC  That  tax  to  an 
income  tax  witiua  the  meaning  of  section  901. 
Taxable  FOGEI  and  taxable  FORI  are 
determined  under  foreign  law  which,  for 
purposes  of  this  example,  is  assumed  to  lie 
the  same  as  United  States  law.  X  to  sul>iect  to 
this  generally  applicable  tax  except  that  it  to 
subject  to  a  60%.  rather  than  a  45%,  rate.  For 
1985,  assume  the  follo%ving  additional  facts: 
X's  total  gross  income  from  sales  to  Y — \JO0O 
Gross  income  attributable  to 

extraction  (FOGEI) WO 

Cross  income  attributable  to 

transportation  (FORI) 308 


Deductions  incurred  deriving  FOCEI 52S 

Deductioiu  incurred  deriving  FORL 22S 

Taxable  FOGEI  under  FC  law ITS 

Taxable  FORI  under  FC  law 75 

Accrued  tax  to  FC  (under  PC  law) 

(.60  X  (1000  -  750) 150 

(ii)  Computation  ofaectioB  901  tax  without 
regard  to  section  907(b).  Because  X  is  a  dual 
capacity  taxpayer,  it  is  subject  to  the  rules  of 
§  1.901-2A.  X  has  chosen  to  establish  the 
amount  of  its  payment  to  FC  that  is  tax  by 
using  tlie  facts  and  circumstances  method  of 
i  1.901-2A(c)(2).  Under  this  method.  X  claims 
that  110  of  the  150  to  paid  to  FC  is  tax.  The 
remainder  (40)  is  considered  an  amount  paid 
in  exchange  for  a  specific  economic  lienefit  X 
to  receiving  from  FC. 

(iii)  Determination  of  FORI  tax  accrued  in 
1985.  For  purposes  of  this  example  it  is 
assumed  that  the  40  determined  in 
sulidivision  (ii)  to  be  paid  in  exchange  for  a 
specific  ecxtnomic  beneHt  relates  only  to  X** 
FOGEI  activities.  Therefore,  of  the  total 
payment  to  FC  of  isa  the  part  that  is  FORI 
tax  for  United  States  purposes  is  determined 
by  the  following  equation: 


FOKI  l««  for  United  Stain  purpoM*  «  (Total 
IflK)  y  (T»Mbt«  FORI  und«f  PC  Uw/ 
total  t«ii«bl«  lncoffl«  under  PC  law) 

Accordingly,  for  1981  FOftI  tax  for  U.& 
pwrpoaia  t«  4S.  computed  as  follow*: 
45  -  |iao|  X  (78/290). 

(Iv)  Appficolion  of*»ction  aOTfbl  IHirauaDl 
to  paranrapti  (h)  of  this  aectlon.  the  portion  of 
FORI  tax  for  U  &  puipoaaa  for  1986  |4A)  that 
will  be  considered  aa  iMSaw  tax  for 
purpoaee  of  lection  901  aflar  application  of 
■action  907tb|  la  determined  by  applyini  the 
Mfe  barhor  formula  of  1 1.Mn-2A(e).  aa 
follow  a: 

(A-B-C)  X  D/(t-0) 

A  -  Croaa  Incmna  attributable  to  FORI  > 

B  -  Dadut  tiona  Incurred  derivlnn  FORI  - 

22S 
C  «  FORI  lax  for  U.S.  purpoaea  ••  45 
D  «  Onerally  applicable  lax  rate  *  45% 
24.55  -  (300     225     45)  X  .45/(1 -.45) 

The  remainder  (2a45)  la  Bol  an  incoow  tox 
and  ia  deductible,  for  U.S.  Ux  purpoees.  aa  a 
b«winaaa  expenae. 

Examph  (2}-{\)  Focf.  Y.  a  V.S. 
corporation  that  uaee  the  accrual  method  of 
acoountinf  and  the  calendar  year  a*  its 
taxable  year,  operate*  the  refinery  mentioned 
In  Examph  (1).  Y  ia  not  recaivii^  a  apecific 
economic  benefit  from  PC  Since  1 1 JOI- 
2(aK2)<IINE).  relating  to  the  indirect  racaipl  of 
a  apeciflc  economic  b«nefll.  doea  not  apply  to 
Y.  Y  is  not  a  dual  capacdy  taxpayer  with 
reaped  to  PC  The  only  Income  Y  haa  thai  ia 
taxed  by  PC  ia  its  income  from  the  Mia  of 
refined  oti.  All  of  thia  income  1*  FORI  aa 
deflned  In  aectioa  907(cH2)(A).  Y  la  tubtect  to 
the  tanerally  applicable  tax  menHoned  In 
Examph  (1)  except  that  Y  ia  sublect  to  a  80%. 
n/km  than  a  45%.  rale.  For  1985.  Y  haa 
aocfMd  tax  to  PC  of  25  baaad  on  tha 
foUowli^  addillofial  facta: 

Va  graaa  raoaipta— aalaa  of  raflnad 

otL __ I  joo 

Coat  of  purchaaes  of  oil 1.000 

BKpanaea  from  refining  oparationa. 180 

Taxable  inAM—  ^ 
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Accrued  lax ^^ » _™_ 

(II)  Compulalioa  of  tec t ion  90 1  tax  wilhoul 
rvfiard  to  taction  OtfTfhf.  Becauae  Y  ia  not  a 
dual  capacity  taxpayer,  it  ia  not  aublect  to  tha 
rule*  of  1 1 J01-2A.  Thua.  none  of  tha  lax 
accrued  to  PC|25)  ia  paid  in  exchange  for  a 
apeciflc  eeoiwmk  benefit.  Therefore,  tha 
entire  25  ia  credllabia  under  section  001  If 
aectlon  a07|b|  doe*  not  apply. 

(Hi)  Chtermination  of  fVRl  tax  accruad  in 
tots.  All  uf  the  lax  acouad  to  FC  was 
accrued  with  respect  to  praeaaaing  income 
deacribed  in  aeclion  807(cN2NA).  and.  thua. 
all  of  it  is  FORI  tax. 

(iv)  Application  oftetiion  m)T(bl.  Purauunt 
to  paragraph  (b|  of  this  seclion.  the  portion  of 
FORI  lax  accrued  by  Y  for  1085  that  will  be 
cnnaidered  an  Income  lax  for  purpoaea  of 
aeclion  901  after  appllcalion  of  aeclion  907(b) 
ia  determined  by  applying  the  safe  harbor 
formula  in  1 1.0Ol-2A(e).  aa  followt: 
(A      B      C)  X  D/(l  -  O) 

A  -  Ctoae  Income  attributable  to  FORI  m 

1J00 
B  -  DaAiUioaa  locuired  deriviM  FORI  - 

1.180 


C  '  FORI  tax  for  U.&  purpoaaa  -  2S 
D  •  Canarally  applicable  tax  rale  «  4i% 
20.45  -  (1J0O  -  1.150  -  25)  x  .45/(1  -.45) 

Accordingly.  2045  la  an  Income  tax  and  the 
remninder  (4.55)  la  not  an  income  tax  and  is 
deductible,  for  U.S.  lax  purpoaea.  as  a 
b«isine«e  expenae. 

|ije7<c>>rr  oiBuwiiniiiiMimeFOOii 
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(h)  Scope.  This  aectlon  explains  the 
meaning  lo  be  given  certain  terms  and 
Items  In  section  907tc)  (1),  (2).  and  (4). 
See  also  1 1.907  (a}^T  (b)  for  further 
dertnitions. 

(b)  FOCEt—{\)  General rv/e.  Under 
iection  g07(c)(l).  FOGQ  means  taxable 
Income  (or  loss)  derived  from  source* 
outside  the  United  Slate*  and  its 
poasessions  from  the  extraction  (by  the 
taxpayer  or  any  other  person)  of 
minerals  from  oil  or  gas  wells  located 
outside  the  United  States  and  its 
possessions  or  from  the  sale  or 
exchange  of  assets  used  by  the  taxpayer 
in  extraction  of  those  minerals. 
Extraction  of  minerals  from  oil  or  gas 
wells  will  result  in  gross  income  from 
extraction  In  every  case  in  which  that 
person  has  an  economic  interest  in  the 
minerals  in  place.  For  other 
circumstances  in  which  gross  income 
from  extraction  may  arise,  see 
paragraph  (b)(3)  of  this  section.  For 
determination  of  the  amount  of  groM 
income  from  extraction,  see  paragraph 
(bK2)  of  this  section.  For  definition  of 
the  phraae  "assets  used  by  the  taxpayer 
in  the  trade  or  business"  and  for  rules 
relating  to  that  type  of  FOGEl.  see 
paragraph  (e)(1)  of  this  section.  The  term 
"minerals"  is  defined  in  paragraph  (f)(1) 
of  this  section.  For  determination  of 
taxable  income,  see  paragraph  (f)(2)  of 
this  section.  FOGEI  includes,  in 
addition.  Items  listed  in  section  907(cN3) 
(relating  to  dividends,  interest, 
partnership  distributions,  etc.)  and 
explained  in  |  I.fl07(c)-2T.  For  the 
reduction  of  what  would  otherwise  be 
FOGEI  by  losses  incurred  in  a  prior 
year,  see  section  907(c)(4)  and 
paragraph  (c)  of  this  section. 

(2)  Amount.  The  gross  Income  from 
extraction  is  determined  by  reference  to 
the  fair  market  value  of  the  minerals  in 
the  immediate  vicinity  of  the  well.  Fair 
marliet  value  is  determined  under 
paragraph  (b)(6)  of  this  section. 

(3)  Other  circumstances.  Cross 
income  from  extraction  or  the  sale  or 
exchange  of  assets  described  in  section 
W>7(c)(1)(B)  includes  income  from  any 
arrangement,  or  a  combination  of 
arrangements  or  transactions,  to  the 
extent  the  income  is  in  substance 
attributable  to  the  extraction  of  minerals 


or  such  a  sale  or  exchange.  For  instance, 
a  person  may  have  gross  income  from 
such  a  sale  or  exchange  if  the  peraon 
purchased  minerals  from  a  foreign 
government  at  a  discount  and  the 
discount  reflects  an  arm's-length  amount 
in  consideration  for  the  government's 
nationalization  of  assets  that  person 
owned  and  used  in  the  extraction  of 
minerals. 

(4)  Income  directly  related  to 
extraction.  Gross  income  from 
extraction  includes  directly  related 
income  under  paragraph  (g)  of  this 
section. 

(5)  Income  not  included.  FOGEI  as 
otherwise  determined  under  this 
paragraph  (b).  nevertheless,  does  not 
include  income  to  the  extent  attributable 
to  marketing,  distributing,  processing  or 
transporting  minerals  or  primary 
products.  Income  from  the  purchase  and 
sale  of  minerals  is  not  ordinarily  FOGEL 
If  the  foreign  taxes  paid  or  accrued  in 
connection  with  income  from  a  purchase 
and  sale  are  not  creditable  by  reason  of 
section  901(f).  that  income  is  not  FOGEI. 
A  taxpayer  to  whom  section  901(f) 
applies  is  not  a  producer. 

(6)  Fair  market  value.  For  purposes  of 
this  paragraph  (b).  the  fair  market  value 
of  oil  or  gas  in  the  immediate  vicinity  of 
the  well  depends  on  all  of  the  facts  and 
circumstances  as  they  exist  relative  to  a 
party  in  any  particular  case.  The  facts 
and  circumstances  that  may  be  taken 
into  account  include,  but  are  not  limited 
to.  the  following — 

(i)  The  facts  and  circumstances 
pertaining  to  an  independent  market 
value  (if  any)  in  the  immediate  vicinity 
of  the  well. 

(ii)  The  facts  and  circumstances 
pertaining  to  the  relationships  between 
the  taxpayer  and  the  foreign 
government.  If  an  independent  fair 
market  value  in  the  immediate  vicinity 
of  the  well  cannot  be  determined  but 
fair  market  value  at  the  port,  or  a  similar 
point,  in  the  foreign  country  can  be 
determined  (port  price),  an  analysis  of 
the  arrangements  between  the  taxpayer 
and  the  foreign  government  that  retains 
a  share  of  production  could  be  evidence 
of  the  appropriate,  arm's-length 
difference  between  the  port  price  and 
the  neld  price,  and 

(iii)  The  other  facts  and  circumstances 
pertaining  to  any  difference  in  the 
producing  country  between  the  field  and 
port  prices. 

(7)  Economic  interest.  For  purposes  of 
this  paragraph  (b).  the  term  "economic 
interest"  means  an  economic  interest  as 
defined  in  {  1  61M(b)(l).  whether  or  not 
a  deduction  for  depletion  is  allowable 
under  aection  611. 


(c)  Carryover  of  fbreign  oil  extraction 
losses — (1)  In  general.  Pursuant  to 
section  907(c)(4),  the  determination  of 
FOGEI  for  a  particular  taxable  year 
takes  into  account  a  foreign  oil 
extraction  loss  incurred  in  prior  taxable 
years  beginning  after  December  31, 1982. 
There  is  no  time  limitation  on  this 
carryover  of  foreign  oil  extraction 
losses.  Section  907(c)(4)  does  not 
provide  for  any  carryback  of  these 
losses.  Section  907(c)(4)  operates  solely 
for  purposes  of  determining  FOGEI  and 
thus  operates  independently  of  section 
904(f). 

(2)  Reduction.  That  portion  of  the 
income  of  the  taxpayer  for  the  taxable 
year  which  but  for  this  paragraph  (c) 
would  be  treated  as  FOGEI  is  reduced 
(but  not  below  zero)  by  the  excess  of— 

(i)  The  aggregate  amount  of  foreign  oil 
extraction  losses  for  preceding  taxable 
years  beginning  after  December  31. 1982. 
over 

(ii)  The  aggregate  amount  of 
reductions  under  this  paragraph  (c)  for 
preceding  taxable  years  beginning  after 
December  31. 1962. 

(3)  Foreign  oil  extraction  loss 
defined— {i)  In  general.  For  purposes  of 
this  paragraph  (c).  the  term  "foreign  oil 
extraction  loss"  means  the  amount  by 
which  the  gross  income  for  the  taxable 
year  that  is  taken  into  account  in 
determining  FOC^  for  that  year  ia 
exceeded  by  the  sum  of  the  deductions 
property  allocated  and  apportioned  to 
that  gross  income  (as  detennined  under 
paragraph  (f)(2)  ctf  this  section).  A 
person  can  have  a  foreign  oil  extraction 
loss  for  a  taxable  year  even  if  the  person 
has  not  chosen  the  b«iefits  of  section 
901  for  that  year. 

(ii)  Items  not  taken  into  account  For 
purposes  of  subdivision  (i)  of  this 
paragraph,  the  following  items  are  not 
taken  into  account — 

(A)  The  net  operating  loss  deduction 
allowable  for  the  taxable  year  under 
section  172(a). 

(B)  Any  foreign  expropriation  loss  (as 
defined  in  section  l^h))  for  the  taxable 
year,  and 

(C)  Any  loss  for  the  taxable  year 
which  arises  from  Tire,  storm,  shipwreck, 
or  other  casualty,  or  from  theft. 

A  loss  mentioned  in  subdivision  (ii)  (B) 
or  (C)  of  this  paragraph  is  taken  into 
account,  however,  to  the  extent 
compensation  (for  instance  by 
insurance)  for  the  loss  is  included  in 
gross  income. 

(4)  Affiliated  groups.  The  foreign  oil 
extraction  loss  of  an  afTdiated  group  of 
corporations  (within  the  meaning  of 
section  1504(a))  that  files  a  consolidated 
return  is  determined  on  a  group  basis.  If 
the  group  does  not  have  a  foreign  oil 


extraction  loss,  the  foreign  oil  extraction 
loss  of  a  member  of  that  group  will  not 
reduce  on  a  separate  basis  that 
member's  FOGEI  for  a  later  taxable 
year. 

(5)  FOGEI  taxes.  If  FOGEI  is  reduced 
pursuant  to  this  paragraph  (c)  (and 
thereby  recharacterized  as  non-POGEI 
income),  any  foreign  taxes  imposed  on 
the  FOGEI  that  is  recharacterized  as 
other  income  retain  their  character  as 
FOGEI  taxes.  See  section  907(c)(5). 

(6)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples. 

Example  /7>-(i)  Facta.  X  a  U.a 
corporation  using  the  accrual  method  of 
accounting  and  the  calendar  year  as  its 
taxable  year,  is  engaged  in  extraction 
activities  in  three  foreign  countries.  X  has 
only  the  following  combined  foreign  tax  items 
for  the  three  countries  (prior  to  the 
application  of  this  paragraph  (c))  for  1983, 
1964,  and  1965: 


FOGEL 


FOGEI 


Foraion  oil  extraction  loas 


adMslnianttv 
paraoraph  (cKSKQ 
STrtounte ^».»»^ 


1983 


t$700) 
10 

(200) 


(500) 


1964 


S100 
60 


1986 


S4S0 
200 


(ii)  1983.  Because  Xt  FOGEI  for  1883  is  a 
loss  of  STOa  X's  section  907(a)  limitation  for 

1963  is  SO  (.45XS0).  Thus,  none  of  the  FOGEI 

taxes  paid  or  accrued  in  1963  ($10)  can  be 
credited  in  1983.  They  can,  however,  l>e 
carried  back  pursuant  to  the  provisions  of 
section  907(eM2)  and  i  1.907(e)-lT  and 
carried  forward  pursuant  to  the  provisions  of 
secUon  907(1)  and  i  1  J07(f)-1T. 

(iii)  1984.  X's  FO(^  for  1984,  prior  to  die 
application  of  this  paragraph  (c).  is  $100.  X 
has  a  foreign  oil  extraction  loss  for  1963  of 
^500).  This  loss  must  be  applied  against  X's 
preliminary  FOGEI  of  $100  for  1964.  Thus.  X's 
FOGEI  for  1984  is  $0  and  X  has  $400  (500- 
$100)  of  foreign  oil  extraction  loss  from  1983 
to  be  carried  to  1965.  Because  X's  FOGEI  for 

1964  is  SO.  its  section  907(a)  limitation  is  $0 
(.46x$0).  Therefpre.  none  of  the  FOGEI  taxes 
paid  or  accrued  in  1964  ($80)  can  be  credited 
in  1964.  They  can,  however,  be  carried  back 
to  1982  pursuant  to  the  provisions  of  section 
907(e)(2)  and  { 1.907(e)-lT  and  carried 
forward  pursuant  to  the  provisions  of  section 
907(f)  and  §  1.907(f)-lT. 

(iv)  J985.  X's  FOGEI  for  1985.  prior  to  the 
application  of  this  paragraph  (c).  is  $450.  X's 
remaining  foreign  oil  extraction  loss 
carryover  from  1983  is  $400  and  this  must  he 
applied  against  X's  preliminary  FOGEI  of 
$450  for  1985.  Thus.  X's  FOGEI  for  1984  is  $50 
($450-$400).  X's  section  907(a)  limitation  is 
$23  {.46x$50).  Therefore.  $23  of  the  FOGEI 
taxes  paid  or  accrued  in  1985  can  be  credited 
in  1985.  subject  to  the  general  limitation  of 
section  904(d)(1)(E).  The  excess  of  FOGEI 
taxes,  $177  ($20O-S23).  can  be  carried  forward 


pursuant  to  the  provisions  of  section  907(f) 
and  J1.907(f)-1T. 

Example  (2J—{i]  Facts.  The  facts  are  the 
same  as  in  Example  (1)  except  that  X's 
paragraph  (c)(3)(ii)  items  for  1983  allocable  to 
FOGEI  are  $(800)  instead  of  $(200).  FOGEI 
remains  a  loss  of  $700.  Thus.  X  does  not 
have  a  foreign  oil  extraction  loss  for  1983 
because  it  has  $100  of  FOGEI  when  its 
paragraph  (c)(3)(ii)  items  are  not  taken  into 
account  ($(700) +$800). 

(ii)  1983.  The  resulU  are  the  same  as  in 
Example  (1). 

(iii)  1984.  Although  X  had  a  FOGEI  loss  of 
$(700)  in  1963.  there  is  not  a  loss  that  can  be 
carried  forward  after  adiustment  for 
paragraph  (c)(3)(ii)  items.  Thus.  X's  FOGEI 
for  1984  is  not  reduced  by  the  1983  loss.  X's 
section  907(a)  limitation  for  1984  is  $46 
(.46X$100).  Therefore,  $48  of  the  FCXIEI  taxes 
paid  or  accrued  in  1984  can  be  credited  in 
1964,  subiect  to  tlie  general  limitation  of 
section  g04(dKl)(E).  The  excess  of  $14  ($80- 
$46)  can  be  carried  ttack  to  1962  pursuant  to 
the  provisions  of  section  907(eM2)  and 
1 1.907(e)-lT  and  carried  forward  pursuant  to 
the  provisions  of  section  g07(f)  and  i  1.907(f)- 
IT. 

(iv)  1985.  Since  there  is  no  foreign  oil 
extraction  loss  for  either  1963  or  1964  lo  be 
applied  in  1985,  X's  FOGEI  for  1965  is  $4Sa 
l^us.  its  section  907(a)  limitation  for  1965  is 
$207  (.46X$450)  and  all  of  iU  FOGEI  taxes 
paid  or  accrued  in  1985  ($200)  can  be  credited 
in  1985.  subiect  to  the  general  limitation  of 
section  904(d)(1)(E).  FOGEI  taxes  in  the 
amount  of  $10  from  1963  and  $14  from  1984 
may  be  carried  forward  to  1985  if  they  have 
not  been  used  in  carryiMck  years.  However, 
because  the  excess  section  907(a)  limitation 
for  1965  is  only  $7,  that  is  the  nuximum 
potential  FOGEI  taxes  that  may  be  used  in 
1965 

Example  (3}-Ai)  Facts.  Y,  a  US. 
corporation  using  the  accrual  method  of 
accounting  and  the  calendar  year  as  its 
taxable  year,  is  engaged  in  extraction 
activities  in  three  foreign  countries.  Vs  only 
foreign  taxable  income  is  income  subiect  to 
the  general  limitation  of  section  904(dM1)(E) 
and  Y  has  no  paragraph  (c)(3Mii)  items.  Y  has 
the  following  foreign  tax  items  for  1983  and 
1964: 


1983 

1864 

FOGFI 

SHOO) 

250 

1.000 

850 

10 

«400) 

$300 

Other  teraign  taxaWa  income 

U.S.  lswat)lo  aicome 

Wortdwide  taxable  income 

FOGEI  taxes — -.. 

200 

1.100 

1.A00 

180 
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(ii)  1983— {A]  Section  907  (al  limitation. 
Because  Vs  FOGEI  for  1983  is  a  loss  of 
$(400).  Y's  section  907(a)  limitation  for  1983  is 
$0.  Thus,  none  of  the  FOCEI  taxes  paid  or 
accrued  in  1983  ($10)  can  be  credited  in  1983. 
They  caa  however,  be  carried  back  pursuant 
to  the  provisions  of  section  907(e)(2)  and 
S  1.907(e)-lT  and  carried  forward  pursuant  to 
the  provisions  of  section  907(f)  and  S  1.907(f)- 
IT. 

(B)  Section  904  (dl  fraction.  Y  has  a  foreign 
loss  of  $(150)  ($(400)  +  $250)  for  1963.  Thus. 
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Ha  fraction  for  ptirpoM*  of  dolrnmlalnf  lla 
■tiwral  limilaMon  of  Mction  MM(dMl)(B)  ia 

mtuao. 

(lii)  IflMHAI  Stclion  goTfa)  limitation.  T» 
foraitn  oil  txtractlan  Iom  for  18n  U  K400). 
Applyini  thla  Iom  Io  lla  prvltmlnary  POCO 
for  19M  (t300)  tUmiiMlM  aU  of  Y'a  POCBI  for 
19M.  Bacauaa  Y'a  POCBI  for  IQM  ia  ta  ila 
aactlon  907(a)  llmlUilon  la  alao  tO.  Thua. 
nofw  of  Iho  FOGBI  Uxaa  paid  or  accniad  In 
1M«  (fiao)  can  be  cradited  tn  1964  Th«y  can. 
llOWWt.  b«  carried  back  Io  1W2  purauani  Io 
tlw  pravtolofu  of  Mclion  907te|(2)  and 
I  \.9BT\9)-\1  and  carrtad  forward  purauani  Io 
Iha  proviatona  of  a«cilon  807(0  and  1 1.g07(f>- 
1T.  Y  haa  a  remaining  foreign  oil  axlraction 
loaa  of  $(100)  from  1M3  to  be  carried  Io  198&. 

(B)  Section  BOild)  fraction.  Y'l  preliminary 
Ibralgn  laxabte  Income  for  purpoaea  of 
dMwmlnlng  Ita  ganeral  limitalion  of  aectlon 
«M(d)(1  )(E)  la  S800  |»W  ^  S200)  However.  Y 
ha*  an  overall  foreign  loaa  from  1983  of  9(190) 
(S(400)  f  tzao)  and  Ihua.  purauani  Io  aection 
90«  (f).  Y  mual  racharactertn  $190  (laaaar  of 
$190  or  90%  of  $900)  of  Ita  19M  foreign 
taxable  income  aa  U.S.  taxable  income.  Thua. 
Vs  taction  for  purpoaea  of  determinliw  lla 
fHMnl  Hmiialion  of  aection  90«(dHl)(E)  for 
19Mia$390/$1.aoa 

(d)  FORI—{\)  ttigetteml.  Section 
907(c)(2)  define*  FORI  to  include  taxable 
income  from  the  proccMing  of  oil  and 
gaa  into  their  primaiy  products,  from  the 
transportation  or  distribution  and  sale  of 
oil  and  gas  and  their  primary  products, 
from  the  disposition  of  assets  used  in 
these  activities  and  from  the 
performance  of  any  other  related 
service.  FORI  may  also  include,  under 
section  907(c)(3).  certain  dividends. 
Inlerest.  or  amounts  described  in  section 
ttl(a).  This  paragraph  (d)  defines 
certain  terms  and  items  applicable  to 
FORI. 

(2)  Transportation.  Gross  income  from 
transportation  of  minerals  or  primary 
products  ("gross  transportation 
income")  is  gross  income  arising  from 
carrying  minerals  or  primary  products 
between  two  places  (including  time  or 
voyage  charter  hires)  by  any  means  of 
transportation,  such  as  a  vessel, 
pipeline,  truck,  railroad,  or  aircraft. 
Except  for  directly  related  income  under 
paragraphs  (d)(7)  and  (g)  of  this  section, 
gross  transportation  income  does  not 
include  gross  income  received  by  a 
lessor  from  a  bareboat  charter  hire  of  a 
means  of  transportation,  certain  other 
rental  income,  or  income  from  the 
performance  of  certain  services. 

(3)  Distribution  or  sale.  The  term 
"distribution  or  sale"  means  the  sale  or 
exchange  of  minerals  or  primary 
products  to  processors,  users  who 
purchase,  store,  or  use  in  bulk 
quantities,  other  persons  for  further 
distribution,  retailers,  or  consumers. 
Gross  income  from  distribution  or  sale 
includes  interest  income  attributable  to 
the  distribution  of  minerals  or  primary 
products  on  credit. 


(4)  Processing.  The  term  "processing" 
means  the  destructive  distillation,  or  a 
process  similar  in  effect  to  destructive 
distillation,  of  crude  oil  and  the 
processing  of  natural  gas  into  their 
primary  products  including  processes 
used  to  remove  pollutants  from  crude  oil 
or  natural  gas. 

(5)  Primary  product  from  oil.  The  term 
"primary  product"  (in  the  case  of  oil) 
means  all  products  derived  from  the 
processing  of  crude  oil.  including 
volatile  products.  light  oils  (such  as 
motor  fuel  and  kerosene),  distillates 
(such  as  naphtha),  lubricating  oils, 
greases  and  waxes,  and  residues  (such 
as  fuel  oil). 

(6)  Primary  product  from  gas.  The 
term  "primary  product"  (in  the  case  of 
gas)  means  all  gas  and  associated 
hydrocarbon  components  from  gas  wells 
or  oil  wells,  whether  recovered  at  the 
lease  or  upon  further  processing, 
including  natural  gas.  condensates, 
liquefied  petroleum  gases  (such  as 
ethane,  propane,  and  butane),  and  liquid 
products  (such  as  natural  gasoline). 

(7)  Directly  related  income.  FORI  also 
includes  directly  related  income  under 
paragraph  (g)  oi  this  section. 

(e)  Assets  used  in  a  trade  or 
business — (1 )  In  general.  The  term 
"assets  used  by  the  taxpayer  in  the 
trade  or  business"  in  section  907(c) 
(1KB)  and  (2)(D)  means  property 
primarily  used  in  one  or  more  of  the 
trades  or  businesses  that  are  section 
907(c)  activities.  For  purposes  of  this 
paragraph  (e).  assets  used  in  a  trade  or 
business  are  assets  described  in  section 
1231(b)  (applied  without  regard  to  any 
holding  period  or  the  character  of  the 
asset  as  being  subject  to  the  allowance 
for  depreciation  under  section  167). 

(2)  Section  907(c)  activities.  Section 
907(c)  activities  are  thoee  described  in 
section  907(c)(1)(A)  (for  FOGEI)  or  (c)(2) 
(A)  through  (C)  (for  FORI).  If  an  asset  is 
used  primarily  in  one  or  more  section 
907(c)  activities,  then  the  entire  gain  (or 
loss)  will  be  considered  attributable  to 
those  activities.  For  example,  if  a  person 
uses  a  service  station  primarily  to 
distribute  primary  products  from  oil. 
then  all  of  the  gain  (or  loss)  on  the  sale 
of  the  station  is  FORI  even  though  the 
person  uses  the  station  to  distribute 
products  that  are  not  primary  products 
(such  as  tires  or  batteries).  If  an  asset  is 
not  primarily  used  in  one  or  more 
section  907(c)  activities,  then  the  entire 
gain  or  loss  will  not  be  FOGEI  or  FORL 

(3)  Stock.  Stock  of  any  corporation 
(whether  foreign  or  domestic)  will  not  be 
treated  as  an  asset  used  by  a  person  in 
section  907(c)  activities. 

(4)  Losses  on  sale  of  stock.  If.  under 
1 1.8ei-«(e)(7).  a  loss  on  the  sale, 
exchange,  or  disposition  of  stock  is 


considered  a  deduction  which  is 
definitely  related  and  allocable  to 
FOGEI  or  FORL  then  notwithstanding 
i  1  jn-8  (e)(7)  and  paragraph  (f)(2)  of 
this  section,  this  loss  shall  be  allocated 
and  apportioned  to  the  same  class  of 
income  that  would  have  been  produced 
if  there  were  capital  gain  from  the  sale, 
exchange  or  disposition. 

(5)  Character  of  gain  or  loss.  Except  in 
the  case  of  stock,  gain  or  loss  from  the 
sale,  exchange  or  disposition  of  assets 
used  in  the  trade  or  business  may  be 
FORI  or  FOGEI  to  the  extent  taken  into 
account  in  computing  taxable  income  for 
the  taxable  year,  whether  or  not  the  gain 
or  loss  is  ordinary  income  or  ordinary 
loss. 

(6)  Allocation  of  amount  realized.  The 
amount  realized  from  the  sale,  exchange 
or  disposition  of  several  assets  in  one 
transaction  is  allocated  among  them  in 
proportion  to  their  respective  fair 
market  values.  This  allocation  is  made 
under  the  principles  set  forth  in  i  1.124S- 
1(a)(5)  (relating  to  allocation  between 
section  1245  property  and  non-section 
1245  property). 

(7)  Interest.  Gross  income  from  the 
sale,  exchange  or  disposition  of  an  asset 
used  in  a  section  907(c)  activity  includes 
interest  income  from  such  a  sale, 
exchange  or  disposition. 

(f)  Terms  and  items  common  to  FORI 
aitd FOCEI—it]  Minerals.  The  term 
"minerab"  means  hydrocarbon  minerals 
extracted  from  oil  and  gas  wells, 
including  crude  oil  or  natural  gas  (as 
defined  in  section  613A(e)).  The  term 
includes  incidental  impurities  from  these 
wells,  such  as  sulphur,  nitrogen,  or 
helium.  The  term  does  not  include 
hydrocarbon  minerals  derived  from 
shale  oil  or  tar  sands. 

(2)  Taxable  income.  Deductions  to  be 
taken  into  account  in  computing  taxable 
income  or  net  operating  loss  attributable 
to  FOGEI  or  FORI  are  determined  under 
the  principles  of  i  1.861-6.  For  an 
exception  with  regard  to  losses,  see 
paragraph  (e)(4)  of  this  section. 

(3)  Interest  on  working  capital.  FORI 
and  FOGEI  may  include  interest  on 
bank  deposits  or  on  any  other  temporary 
investment  which  is  not  in  excess  of 
funds  reasonably  necessary  to  meet  the 
working  capital  requirements  and  the 
specifically  anticipated  business  needs 
of  the  person  that  is  engaged  in  the 
conduct  of  the  activities  described  in 
section  907(c)  (1)  or  (2). 

(4)  Exchange  gain  or  loss.  Exchange 
gain  (and  loss)  may  be  FORI  and 
FOGEL 

(5)  Allocation.  Interest  income  and 
exchange  gain  (or  loss)  described 
respectively,  in  paragraph  (f)  (3)  and  (4) 
of  this  section  are  allocated  among 
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FORI.  FOGEI,  and  any  other  class  of 
income  relevant  for  purposes  of  the 
foreign  tax  credit  limitations  under  any 
reasonable  method  which  is  consistently 
applied  from  year  to  year. 

(6)  Facts  and  circumstances.  Income 
not  described  elsewhere  in  this  section 
may  be  FOGEI  or  FORI  if,  under  the 
facts  and  circumstances  in  the  particular 
case,  the  income  is  in  substance  directly 
attributable  to  the  activities  described  in 
section  907(c)  (1)  or  (2).  For  example, 
assume  that  a  producer  in  the  North  Sea 
suffers  a  casualty  caused  by  an 
explosion.  Tire,  and  resulting  destruction 
of  a  drilling  platform.  Insurance 
proceeds  received  for  the  platform's 
destruction  in  excess  of  the  producer's 
basis  is  extraction  income  if  the  excess 
constitutes  income  from  sources  outside 
the  United  States.  In  addition,  income 
from  an  insurance  policy  for  business 
interruption  may  be  extraction  income 
to  the  extent  the  payments  under  the 
policy  are  geared  directly  to  the  loss  of 
income  from  production  and  are  treated 
as  income  from  sources  outside  the 
United  States.  Also,  if  an  oil  company's 
oil  concession  or  assets  used  in 
extraction  activities  described  in  section 
907(c)(1)(A)  and  located  outside  the 
United  States  are  nationalized  or 
expropriated  by  a  foreign  government 
or  instrumentality  thereof,  income 
derived  from  that  nationalization  or 
expropriation  (including  interest  on  the 
income  paid  pursuant  to  the 
nationalization  or  expropriation)  is 
FOGEI.  Likewise,  if  a  company's  assets 
used  in  the  activities  described  in 
section  907(c)(2)  (A)  throu^  (C)  and 
located  outside  the  United  States  are 
nationalized  or  expropriated  by  a 
foreign  government,  or  instrumentality 
thereof,  income  (including  interest  on 
the  income  paid  pursuant  to  the 
nationalization  or  expropriation) 
derived  from  the  nationalization  or 
expropriation  wrill  be  FORI. 
Nationalization  or  expropriation  is 
deemed  to  be  a  sale  or  exchange  for 
purposes  of  section  g07(c)(l)(B)  and  a 
disposition  for  purposes  of  section 
907(c)(2)(D).  In  further  example,  assume 
that  an  oil  company  has  an  exclusive 
right  to  buy  all  the  oil  in  country  X  from 
Y,  an  instrumentality  of  the  foreign 
sovereign  which  owns  all  of  the  oil  in  X. 
The  oil  company  does  not  have  an 
economic  interest  in  any  oil  in  country 
X.  Y  has  a  temporary  cash-flow  problem 
and  demands  that  the  oil  company  make 
advance  deposits  for  the  purpose  of  oil 
not  yet  delivered.  In  return,  Y  grants  the 
oil  company  a  discount  on  the  price  of 
the  oil  when  delivered.  Income 
represented  by  the  discount  on  the  later 
disposition  of  the  oil  is  FORI  described 


in  section  907(c)(2)(C).  The  result  would 
be  the  same  if  Y  credited  the  oil 
company  with  interest  on  the  advance 
deposits,  which  had  to  be  used  to 
purchase  oil  (the  interest  income  would 
be  FORI). 

(g)  Directly  related  income — (1)  In 
general.  Section  907(c)(2)(E)  and  this 
paragraph  (g)  include  in  FORI,  and  this 
paragraph  (g)  includes  in  FOGEI.  income 
from  the  performance  of  directly  related 
services  (as  defined  in  paragraph  (g)(2) 
of  this  section).  This  paragraph  (g)  also 
includes  in  FORI  and  FOGEI  income 
from  the  lease  or  license  of  related 
property  (as  defmed  in  paragraph  (g)(3) 
of  this  section).  Section  907(c)(2)(E)  with 
regard  to  FORI  and  this  paragraph  (g) 
with  regard  to  both  FORI  and  FOGEI  do 
not  apply  to  a  person  if— 

(i)  Neither  that  person  nor  a  related 
person  (as  defined  in  paragraph  (g)(4)  of 
this  section)  has  FOGEI  described  in 
paragraph  (b)  of  this  section  (other  than 
paragraph  (b)(4)  thereof  relating  to 
directly  related  income)  or  FOIU 
described  in  paragraph  (d)  of  this 
section  (other  than  paragraph  (d)(7) 
thereof  relating  to  directly  related 
income),  or 

(ii)  Less  than  50  percent  of  that 
person's  gross  income  from  sources 
outside  the  United  States  which  is 
related  exclusively  to  the  performance 
of  services  and  from  the  lease  or  license 
of  projjerty  described  in  paragraph  (g) 
(2)  and  (3)  of  this  section,  respectively, 
is  attributable  to  services  peiformed  for 
(or  on  behalf  of),  leases  to,  or  licenses 
with,  related  persons,  but 

(iii)  Subdivision  (ii)  of  this  paragraph 
(g)(1)  will  not  apply  to  a  person  if  SO 
percent  or  more  of  that  person's  total 
gross  income  from  sources  outside  the 
United  States  is  FOGEI  and  FORI  (as 
both  are  described  in  subdivision  (i)  of 
this  paragraph  (g)(1)). 
A  person  described  in  subdivision  (i) 
or  (ii)  of  this  i>aragraph  will,  however, 
have  directly  related  services  income 
which  is  FOGEI  if  the  income  is  so 
classified  by  reason  of  the  income  based 
on  output  test  set  forth  in  paragraph 
(g)(2)(i)(B)  of  this  section. 

(2)  Directly  related  servitxs — (i) 
FOGEI.  (A)  Income  from  directly  related 
services  will  be  FOGEI,  as  that  term  is 
defined  in  paragraph  (b)  (1)  and  (3)  of 
this  section,  if  those  services  are  directly 
related  to  the  active  conduct  of 
extraction  (including  exploration)  of 
minerals  from  oil  and  gas  wells. 
Paragraph  (b)(1)  of  this  section  provides 
that,  in  order  to  have  extraction  income, 
a  person  must  have  an  economic 
interest  in  the  minerals  in  place. 
However,  paragraph  (b)(3)  of  this 
section  recognizes  that  income  arising 


from  "other  circumstances"  is  extraction 
income  if  that  income  is  in  substance 
attributable  to  the  extraction  of 
minerals. 

(B)  An  example  of  "other 
circumstances"  under  paragraph  (b)(3) 
of  this  section  is  the  "income  based  on 
output  test."  This  income  based  on 
output  test  provides  that,  if  the  amount 
of  compensation  paid  or  credited  to  a 
person  for  services  is  dependent  on  the 
amount  of  minerals  discovered  or 
extracted,  the  income  of  the  ijerson  from 
the  performance  of  the  services  will  be 
directly  related  services  income  which  is 
FOGEI.  This  test  will  apply  whether  or 
not  the  person  performing  the  sei^ices 
has,  or  had.  an  economic  interest  in  the 
minerals  discovered  or  extracted. 

(ii)  FORI.  With  regard  to  the 
determination  of  directly  related 
services  income  which  is  FORI,  directly 
related  services  are  those  services 
directly  related  to  the  active  conduct  of 
the  operations  described  in  section 
907(c)(2)  (A)  through  (C).  Those  services 
include,  for  example,  services  performed 
in  relation  to  the  distribution  of  minerals 
or  primary  products  or  in  connection 
with  the  operation  of  a  refinery,  or  the 
types  of  services  described  in  {  1.954- 
6(d)  (other  than  paragraph  (d)(4)  thereof) 
which  relate  to  foreign  base  company 
shipping  income. 

(iii)  Recipient  of  the  services.  Directly 
related  services  described  in  paragraph 
(g)(2)  (i)  and  (ii)  of  this  section  may  be 
performed  for  any  person  writhout  regard 
to  whether  that  (lerson  is  a  related 
person. 

(iv)  Excluded  services— {A]  FOGEI. 
Directly  related  services  which  produce 
FOGEI  do  not  include  insurance, 
accounting  or  managerial  services. 

(B)  FORI.  Directly  related  services 
income  which  produce  FORI  do  not 
generally,  include  insurance,  accounting 
or  managerial  services.  These  services 
will,  however,  produce  FORI  if  they  are 
performed  by  the  person  performing  the 
operations  described  in  section  907(c)(2) 
(A)  through  (C).  For  these  purposes, 
insurance  income  which  is  FORI  means 
taxable  income  as  defined  in  section 
832(a). 

(3)  Leases  and  licenses.  A  lease  or 
license  of  related  property  is  the  lease  or 
license  of  assets  used  (or  held  for  use) 
by  the  lessor,  licensor,  or  another  person 
(including  the  lessee  or  a  sublessee)  in 
the  active  conduct  of  the  activities 
described  in  section  907  (c)(1)(A)  or 
(c)(2)  (A)  through  (C).  The  leases  or 
licenses  described  in  this  paragraph 
(g)(3)  include,  for  example,  a  lease  of  a 
means  of  transportation  under  a 
bareboat  charter  hire,  of  drilling 
equipment  used  in  extraction 
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operatloiM.  or  the  lieeeii  ol  •  pelenl. 
know-how.  or  almiUr  intanftbb 
property  used  in  extractkig. 
transporting,  distributing  or  processing 
minerals  or  primary  products.  This 
panMraph  (aKS)  appUes  without  regard 
to  wnttber  the  parties  are  related 

(4)  IUht»d  ptnoa.  A  person  «rill  be 
Ireeted  es  a  related  person  for  purpoees 
of  this  pera^aph  (g)  if  (i)  that  person 
would  be  so  treeted  within  the  meaning 
of  secHon  964(dKS)  (as  appUed  by 
substituting  the  word  "corporation"  for 
the  word  "controlled  foreign 
corporation")  or  (ii)  that  person  is  a 
partnership  or  partner  described  in 
section  707(b)(1). 

(8)  Crott  income.  A  foreign 
corporation  shall  be  treatedss  a 
domestic  corporation  for  the  purpose  of 
applying  the  ptMS-income  rules  in 
paragraph  (g)(1)  (Ii)  and  (iii)  of  diU 
section. 

(h)  Coordination  with  other 
provisiong — (1)  Certain  ad/ustment*. 
The  character  of  Income  as  POCEI  or 
FORI  is  determined  before  making  any 
■diustment  under  section  4A2  or  section 
907(d).  For  example,  assume  that  X  and 

Y  are  related  pertles.  Y's  only  income  it 
from  the  sale  of  oil  that  Y  purchased 
from  X  end  POCEI  from  X  is  diverted  to 

Y  through  en  arrangement  described  in 
peregraph  (b)(3)  of  this  section. 
Accordingly,  Y  has  FOGEI.  If  under 
section  482  the  Commissioner 
reallocates  die  POCB  from  Y  to  X  then 
Y's  remeining  Income  represents  only  s 
profit  from  (Ustributing  tne  oil.  and  thus 
is  FORI.  If  the  foreign  taxes  peid  by  Y 
on  this  income  ere  otherwise  creditable 
und«r  section  901.  the  foreign  taxee  that 
are  not  refunded  to  Y  retain  dieir 
charactertaation  n  FOGS  taxes. 

(2)  Section  aoi(f)  Section  901(0 
(releting  to  certeln  peyments  with 
r«sp«ct  to  oil  end  ges  not  considered  as 
Uxes)  eppNee  before  section  907.  Texes 
disellowed  by  section  901(0  are  edded 
to  the  ooet  or  inventory  amount  of  oil  or 
gas. 


flJOTlBh'T 


(s)  Scope.  This  section  provldee  rules 
relating  te  certain  itema  listed  In  section 
907(cN3^  The  rulee  of  diis  section  are 
expressed  in  tenne  of  FORI  but  apply  for 
delefmining  POCEI  by  subotitutti^ 
"POCEI  -  for   FORI '  whenever 
eppropriele.  POCEI  doee  not  include 
interest  deecribed  In  section  907(c)(3KA) 
or  dividende  deecribed  la  section 
«W7(cM3)(B). 

(b)  Dividend— {\)  Section  124B 
dividend.  A  section  1248  dividend  is  s 
dividend  described  in  section 


g07(cN3MA).  Bxcept  as  odMrwise 
provided  in  lUs  paragmph  (bNl)  or  in 
I  IJOTtcHTIcNS).  •Bin  (or  Ices)  hnm 
the  dispoettton  of  slock  in  any 
corpoiatloB  Is  not  FOGB  or  FORI. 

(2)  Section  78  dividend.  A  section  78 
dividend  is  FORI  to  the  extent  It  arises 
from  e  dhridead  described  in  section 
9Q7(c)(3)(A).  or  aa  aaiouni  described  in 
sectloataTtcKSMC). 

(c)  Tojim  deemed poid-{\)  Voting 
stock  teet  ItsBS  daatitlie<l  in  section 
wnsm  (A)  or  (C)  are  FORI  only  if  a 
deeraed-paid-tax  test  Is  aset  under  the 
criteria  of  sectk>n  902  or  980.  The 
purpoee  of  this  test  is  to  require 
mininuiB  direct  or  indirect  ownership 
by  e  dooeetic  corporation  in  the  votbig 
stock  of  e  foreign  corporation  es  e 
prerequisite  for  the  item  to  quelify  as 
FORI  In  die  hands  of  the  domeetic 
corporation.  The  test  is  whether  e 
domeetic  corporation  would  be  deemed 
to  pey  any  taxes  of  s  foreign  corporation 
when  e  dividend  or  an  amount 
described  In  section  907(c)(3)  (A)  or  (C). 
respectively,  is  Included  in  the  domestic 
corporation's  groea  income.  In  the  case 
of  interest  described  in  section 
907(c)(3)(A).  the  test  is  whether  any 
taxes  would  be  deemed  peid  If  th«e 
were  a  hypothetical  dividend. 

(2)  Dividende  and  interest  For 
purpoees  of  section  907(c)(3)(A),  a 
doHMStic  corporation  is  deemed  under 
98etion  902  to  pey  taxes  in  respect  of 
dividends  and  interest  received  favm  e 
foreign  corporation  if  the  following 
condition  Is  met:  the  domestic 
corporation  would  be  deemed  onder 
section  902  to  pey  taxes  in  respect  of 
dividends  received  from  the  foreign 
corporetion  whether  or  not  the  foraign 
corporstioiv— 

(1)  Actually  pays  or  is  deemed  to  pay 
taxes,  or 

(ii)  In  the  case  of  interest  ectually 
peys  dividends. 

This  paragraph  (cK2)  also  epphes  to 
dividends  received  by  e  foreign 
corporation  from  a  second-tier  or  third- 
tier  foreign  corporation  (as  defined  in 
1 1.002-l(a)  (SNi)  and  (4).  respectively). 
In  the  case  of  interest  received  by  a 
foreign  corporation  from  another  foreign 
corporatkMi.  thle  paragraph  (cH2)  applies 
if  the  taxaa  of  both  foreign  corporations 
would  be  deemed  paid  under  section  902 
(s)  or  (b)  for  porposes  of  epplying 
section  902(a)  to  the  same  taxpayer 
which  la  a  domestic  corporation.  In  the 
case  of  interest  received  by  eny 
corporation  (whether  foreign  or 
dooMOtic).  all  members  of  an  afTiliated 
group  filing  a  conaolidaled  return  %viU  be 
treated  es  the  same  taxpayer  under 
section  907(c)(3)(A)  if  the  foreign  taxes 
of  the  payor  mad  (if  the  recipient  is  e 


foreign  corporation)  the  foreign  taxes  of 
the  recipient  would  be  deemed  paid 
under  section  902  by  at  least  one 
member.  The  term  "member"  is  defined 
in  1 1.1S02-1(b).  Thus,  for  example, 
assume  that  P  owns  all  of  die  stiock  of 
Dl  and  D2  and  P.  Dl.  and  D2  are 
members  of  an  afRUated  group  filing  a 
consolidated  return.  Assome  further  diet 
Dl  owns  all  of  die  stock  of  PI  end  D2 
owns  all  of  the  stock  of  PZ.  where  PI 
and  F2  are  foreign  corporations.  Interest 
paid  by  Pi  to  P.  D2,  or  F2  may  be  FORI. 

(3)  Amounts  included  under  section 
961(a).  For  purpoees  of  section 
007(c)(3)(C).  s  domestic  corporation  is 
deenwd  under  section  980  to  pey  taxes 
in  respect  of  a  foreign  corporation, 
whether  or  not  the  foreign  corporation 
actually  pey%  taxes  on  the  amounts 
indudod  in  poss  income  under  section 
961(a). 

(d)  Amount  attributable  to  certain 
items — (1)  Certain  dividends — (i) 
General  rule.  The  portion  of  a  dividend 
described  in  section  907(c)(3KA)  that  is 
FORI  equale— 
Amount  of  dividend  x  a/b 

a  =  FORI  accumulated  profits  in 
excess  of  POIU  taxes  paid  or 
accrued,  and 

b>=  Total  accumulated  profits  in 
excess  of  total  foreign  taxes  paid  or 
accrued. 
This  peragraph  (dKl)(i)  applies  even 
though  the  FORI  accumulated  profits 
arose  in  a  taxable  year  of  a  foreign 
corporation  beginning  before  )anuary  1. 
1983.  Determination  of  the  FORI  amount 
of  dividends  under  this  paragraph 
(d)(l)(i)  must  be  made  separately  for 
FORI  accumulated  profits  and  total 
accumulated  profits  that  arose  in 
taxable  years  beginning  before  January 
1. 1987.  and  for  FORI  accumulated 
profits  and  total  accumulated  proHts 
that  arose  in  taxable  years  beginning 
after  December  31. 1988.  Dividends  are 
deemed  to  be  paid  first  out  of  FOIU  and 
total  accumulated  profits  that  arose  in 
taxable  yean  beginning  after  December 
31. 1988.  With  regard  to  FORI 
accumulated  profits  and  total 
accumulated  profits  that  arose  in 
taxable  years  beginning  after  December 
31. 1988,  the  portion  of  a  dividend  that  is 
FORI  equals- 
Amount  of  dividend  X  a/b 

a»Post-19ee  undistributed  FORI 
earnings  determined  under  the 
principles  of  section  902(c)(1).  and 

b^  Post-1988  undistributed  earnings 
determined  under  the  principles  of 
section  902(cKl). 

(ii)  Cross-references.  See  1 1.902-1(g) 
for  the  determination  of  a  foreign 
corporation's  earnings  and  profits  and  of 
those  out  of  which  a  dividend  is  paid. 


See  {  1.1248-2  or  1.1248-3  for  Uie 
determination  of  the  earnings  and 
profits  attributable  to  the  sale  or 
exchange  of  stock  in  certain  foreign 
corporations. 

(2)  Interest  received  from  certain 
foreign  corporations.  Interest  described 
in  section  907(c)(3)(A)  is  FORI  to  the 
extent  the  corresponding  interest 
expense  of  the  paying  corporation  is 
properly  allocable  and  apportionable  to 
the  gross  income  of  the  paying 
corporation  that  would  be  FORI  we^ 
that  corporation  a  domestic  corporation. 
This  allocation  and  apportionment  is 
made  in  a  manner  consistent  with  the 
rules  of  section  954(b)(5)  and  i  1.861- 
8(e)(2). 

(3)  Dividends  from  domestic 
corporation.  A  dividend  from  a 
corporation  described  in  section 
g07(c)(3)(B)  that  is  FORI  is  determined 
under  the  principles  of  paragraph 
(d)(1)(i)  of  this  section  with  respect  to  its 
current  earnings  and  profits  under 
section  316(a)(2)  or  its  accumulated 
earnings  and  profits  under  section 
316(a)(1).  as  the  case  may  be. 

(4)  Amounts  with  respect  to  which 
taxes  are  deemed  paid  under  section 
960(a}—{i)  Portion  attributable  to  FORI. 
The  portion  of  an  amount  described  in 
section  907(c)(3)(C)  Uiat  is  FORI  equals: 

Amount  described  in  section 
907(c)(3)(C)  times  FORI  earnings 
and  profits  divided  by  total  earnings 
and  profits. 
For  taxable  years  ending  after  January 
23. 1989.  the  facts  and  circumstances 
will  be  used  to  determine  what  part  of 
the  amount  of  the  section  907(c)(3)(C) 
amount  is  directly  attributable  to 
FOGEI.  FORI  and  other  income. 

(ii)  Earnings  and  profits.  Total 
earnings  and  profits  are  those  of  the 
foreign  corporation  for  a  taxable  year 
under  section  964  and  the  regulations 
under  that  section. 

(5)  Section  78  dividend.  The  portion  of 
a  section  78  dividend  that  will  be 
considered  FORI  will  equal  the  amount 
of  taxes  deemed  paid  under  either 
section  902(a)  or  section  960(a)(1)  with 
respect  to  the  dividend  to  the  extent  the 
taxes  deemed  paid  are  FORI  taxes 
under  %  1.907(c)-3T  (b)  or  (c).  See 

S  1.907(c)-3T(a)(1). 

(6)  Special  rule,  (i)  No  item  in  the 
formula  described  in  paragraph  (d)(l)(i) 
of  this  section  includes  amounts 
excluded  from  the  gross  income  of  a 
United  States  shareholder  under  section 
959(a)(1). 

(ii)  With  respect  to  a  foreign 
corporation,  earnings  and  profits  in  the 
formula  described  in  paragraph  (d)(4)(i) 
of  this  section  do  not  include  amounts 
excluded  under  section  g59(b)  from  its 
gross  income. 


(7)  Deficits.  In  a  taxable  year,  a  deficit 
in  earnings  and  profits  in  a  separate 
category  under  section  904(d)  (including 
a  deficit  in  another  separate  category 
that  is  allocated  under  sections  902  and 
960  pursuant  to  Notice  88-71, 1988-27 
IJI.B.  17.  to  the  first  separate  category) 
Uiat  is  not  attributable  to  FOGEI  or 
FORI  is  to  be  allocated  ratably  between, 
and  reduce,  FOGEI  earnings  and  profits 
and  FORI  earnings  and  profits  within 
the  first  separate  category.  However, 
any  deficit  in  earnings  and  profits  within 
a  separate  category  for  the  taxable  year 
attributable  either  to  FOGEI  or  FORI  is 
to  be  allocated  first  to  FORI  or  FOGEI 
(as  the  case  may  be)  earnings  and 
profits  within  a  separate  category  before 
the  deficit  is  allocated  in  that  taxable 
year  to  earnings  and  profits  that  are  not 
attributable  to  FORI  and  FOGEI,  within 
the  same  separate  category.  Any  deficit 
in  FORI  or  FOGEI  earnings  and  profits 
remaining  after  allocation  within  the 
first  separate  category  will  be  allocated 
on  a  pro  rata  basis  to  other  separate 
categories  and  will  be  allocated  within 
those  separate  categories,  first  to 
earnings  and  profits  attributable  to 
FORI  or  FOGEI  depending  on  to  which 
type  of  earnings  and  profits  the  deficit  is 
attributable,  second,  to  earnings  and 
profits  attributable  to  FORI  and  FOGEL 
and.  third,  to  other  earnings  and  profits. 
For  taxable  years  beginning  before 
January  1. 1987.  any  deficit  in  FORI  or 
FOGEI  earnings  and  profits  remaining 
after  allocation  within  the  first  separate 
^tegory  will  be  allocated  against 
earnings  and  profits  attributable  to 
United  States  source  income  and  then  to 
other  separate  categories  pursuant  to 
the  preceding  sentence.  FORI  earnings 
and  profits  are  the  earnings  and  profits 
attributable  to  FORI  as  defined  in 
section  907(c)  (2)  and  (3).  FOGEI 
earnings  and  profits  are  the  earnings 
and  profits  attributable  to  FOGEI  as 
defined  in  section  907(c)(1)(3). 

(8)  Illustrations.  The  application  of 
this  paragraph  (d)  is  illustrated  by  the 
following  examples. 

Example  (1).  X.  a  domestic  corporation, 
owns  all  of  the  stock  of  Y,  a  foreign 
corporation  organized  in  country  S.  Y  owns 
all  of  the  stock  of  Z.  a  foreign  corporation 
also  organized  in  country  S.  Each  corporation 
uses  the  calendar  year  as  its  taxable  year.  In 
1983.  Z  has  $150  of  FOGEI  earnings  and 
profits  and  S250  of  earnings  and  profits  other 
than  FOGEI  or  FORI.  Assume  that  Z  paid  no 
taxes  to  S  and  X  must  include  $100  in  its 
gross  income  under  section  951(a)  with 
respect  to  Z.  Under  paragraph  (d)(4)(i)  of  this 
section,  $37.50  of  the  amount  described  in 
section  951(a)  is  FOGEI  ($100y$150/$400). 
The  remaining  $62.50  of  the  section  951(a) 
amount  represents  other  income. 

Example  (2).  Assume  the  same  facts  as  in 
Examph  (1)  except  that  the  taxable  year  in 


question  is  1968.  In  addition,  under  the  facts 
and  circumstances,  it  is  determined  that  of 
the  $100  section  9S1(a)  amount  included  in 
X's  gross  income.  830  is  directly  attrilNitable 
to  Z's  FOGEI  activity.  $60  is  directly 
attributable  to  Z's  FORI  activity  and  S10  is 
directly  attributable  to  Z's  other  activity. 
Accordingly,  under  paragraph  (d)(4)(i).  $30 
will  be  FOGEI  and  900  will  be  FORI  to  X. 

Example  (3).  (i)  Assume  the  same  facts  as 
in  Example  (1).  Assume  further  that  in  1983. 
Z  distributes  its  entire  earnings  and  profits 
($400)  to  Y,  which  consists  of  a  dividend  of 
$300  and  a  section  9S9(a)(l)  distribution  of 
$100.  Y  has  no  other  earnings  and  profits 
during  1963.  Assume  that  the  dividend  and 
distribution  are  not  foreign  personal  holding 
company  income  under  section  9S4(c).  Y  pays 
no  taxes  to  S.  In  1983,  Y  distributes  its  entire 
earnings  and  profits  to  X. 

(ii)  Under  paragraphs  (cM2)  and  (d)(1)(i)  of 
this  section.  Y  has  FOGEI  of  $112Ja  i.e..  the 
amount  of  the  dividend  received  by  Y  ($300) 
multiplied  by  the  fraction  described  in 
paragraph  (d)(l)(i).  The  numerator  of  the 
fraction  is  Z's  FOGEI  accumulated  profits  in 
excess  of  die  FOGEI  taxes  paid  ($112.50)  and 
the  denominator  is  Z's  total  accumulated 
profits  in  excess  of  total  foreign  taxes  paid 
($400)  minus  the  amount  excluded  from  Y's 
gross  income  under  section  959(a)(1)  ($100). 
The  rule  of  paragraph  (d)(6)(ii)  of  this  section 
does  not  apply  since  X  does  not  include  any 
amount  in  its  gross  income  under  section 
951(a)  with  respect  to  Y.  If  Y  paid  Uxes  to  S. 
this  paragraph  (9d)  would  apply  to 
characterize  those  taxes  as  FOGEI  taxes  or 
other  taxes.  See  i  l«l7(c)-3T(a)(6)  and 
Example  2(iii)  under  {  1307(c}-eT(e). 

(iii)  The  distribution  from  Y  to  X  is  a 
dividend  to  the  extent  of  $300.  /.e..  the 
amount  of  the  distribution  ($400)  minus  the 
amount  excluded  from  X's  gross  income 
under  section  9S9(a)(l)  ($100).  Under 
paragraphs  (d)(1)(i)  and  (6)(i)  of  this  section. 
$112.50  of  the  dividend  is  FOGEI.  i.e..  the 
amount  of  the  dividend  ($300)  multiplied  l>y  a 
fraction.  The  numerator  of  the  fraction  is 
$112^,  /.e..  the  FOGEI  accumulated  profits 
of  Y  in  excess  of  FOGEI  taxes  paid  ($150) 
minus  the  FOGEI  accumulated  profits  of  Y  in 
excess  of  FOGEI  taxes  paid  excluded  from 
X's  gross  income  under  section  9S9(a)(1) 
($37  JO).  The  denominator  of  the  fraction  is 
$300.  i.e..  the  total  accumulated  profits  of  Y  in 
excess  of  taxes  paid  ($400)  minus  the  amount 
excluded  from  X's  gross  income  under  section 
959(a)(1)  ($100). 

Example  (4).  Assume  the  same  facts  as  in 
Example  (1)  wvith  the  following  modifications: 
In  1963.  Z's  only  earnings  and  profits  are 
FORI  earnings  and  profits  which  are  included 
in  X's  gross  income  under  section  9S1(a).  Z 
distributes  its  entire  earnings  and  profits  to 
Y.  In  1963,  Y  has  total  earnings  and  profits  of" 
$100  without  regard  to  the  dividend  from  Z. 
$60  of  which  are  FORI  earnings  and  profits.  Y 
also  has  $40  which  is  included  in  X's  gross 
income  under  section  951(a).  Under 
paragraph  (d)(6)(ii)  of  this  section,  the 
dividend  from  Z  is  disregarded  for  purposes 
of  applying  paragraph  |d)|4)(i)  of  this  section 
to  the  $40  included  in  X's  gross  income  under 
section  951(a)  with  respect  to  Y.  Accordingly. 
$24  of  the  amount  described  in  section  951(a) 
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ia  FOKI  ($40  V  Sn/»100|.  Hwl  Amm 
drcunulancM  vxltlad  In  ISSSl  and  If  llw  tW 
Includad  In  X'a  sra**  InoooM  imdnr  Mcthm 
•B1(«|  WM  dtrwniy  ■ttrMwIaMa  to  POM 
■cUvtty.  all  of  tiMl  Intpia  wovid  ba  PORl  to 
X. 

(e)  DividendM.  intenaL  and  othtr 
amounts  from  tource*  within  a 
potatnion.  FORI  Includes  the  Itenu 
listed  ia  section  QOTtcNS)  (A)  sod  (C)  to 
the  extent  sttributable  to  FORI  of  a 
corporatioa  that  is  Greeted  or  organised 
in  or  under  the  laws  of  a  poesession  of 
the  United  States. 

(f)  Income  from  partnenftips.  trvBtg, 
0tc  FORI  and  POCB  Include  a  person's 
distributive  share  (determined  under  the 
principles  of  section  7M)  of  the  income 
of  any  partnership  and  amounts 
included  in  incoaie  under  subchapter  J 
of  chapter  1  of  the  Coda  (relating  to  the 
taxation  of  trusts,  eetates.  and 
Iwneficiaries)  to  the  extent  the  htoome 
and  amounts  are  attributable  to  FORI 
and  FOGQ. 


flJOVlBHT   FOOBaatf 


(a)  Tax  characteritation.  allocation 
and  apportionmenl^\]  Scope. 
Paragraphs  (a)  (2)  through  (6)  of  this 
section  provides  rules  for  tlte 
characterisation,  allocation,  and 
apportionment  of  the  income  taxes 
(other  than  withholding  taxes)  paid  or 
accrued  to  a  foreign  country  among 
FOGEL  FORL  and  other  Income  relevant 
for  purpoees  of  sections  907  and  904. 
Some  of  the  rules  in  this  section  are 
expressed  in  terms  of  FOGB  taxes  but 
they  apply  to  FORI  taxes  by  subetitutliM 
TORI  taxes"  for  -TOCEl  taxes" 
whenever  appropriate.  For  the  treatment 
of  withholdlqi  taxes,  see  paragraph 
(aH8)  of  this  section.  FOGQ  taxes  ere 
determined  without  any  reduction  under 
section  907(a).  In  addition, 
determination  of  FOCH  taxes  will  not 
be  affected  by  recharacterisation  of 
FOGEl  by  section  g07(cM4).  See 
1 1.907(cMT(c)(S).  Foreiffi  taxes  wiU 
not  be  characterised  as  creditable  FORI 
taxee  if  section  907(b)  and  1 14Xr(b)-lT 
■PI>ly- 

(2)  Three  cheeee  of  income.  There  are 
three  classes  of  income:  FOGEL  FORI, 
and  other  income. 

(3)  More  than  one  class  in  a  foreign 
tax  bate,  if  more  than  one  class  of 
income  is  taxed  under  one  tax  base 
under  the  law  of  a  foreign  countiy,  the 
amount  of  pre-credit  foreign  tax  for  each 
base  must  be  determined.  This  amount 
is  the  foreign  taxea  paid  or  sccrued  to 
that  country  for  the  base  as  increased 
by  the  tax  credits  (if  any)  which  reduced 
thoee  taxes  end  were  allowed  in  the 


country  for  thet  tex.  More  than  one  class 
of  income  is  taxed  under  the  same  base, 
if.  under  a  foreign  country's  law, 
deductions  from  one  dass  of  income 
may  reduce  the  income  of  any  other 
class  and  the  classes  are  subject  to 
foreign  tax  at  the  same  rates. 

(4)  Allocation  of  tax  within  a  base.  If 
more  than  one  class  of  income  is  taxed 
under  the  sane  base  under  a  foreign 
country's  law.  the  pre-credit  foreign  tax 
for  the  base  is  apportioned  to  each  class 
of  income  in  proportion  to  the  income  of 
each  dase.  Tax  credits  are  then 
allocated  (under  paragraph  (a)(S)  of  this 
section)  to  the  apportioned  pre-credit 
tax.  Income  of  a  class  is  the  excess  of 
modified  gross  income  for  a  class  over 
the  deductions  sllowed  under  foreign 
law  for,  and  which  are  attributat>ie  ta 
thatdaaa. 

(5)  Modified groes  income.  Modified 
gross  iacone  ia  not  necessarily  the  same 
as  gross  lacioaM  aa  defined  lor  purposes 
of  chapter  1  of  the  Internal  Revenne 
Code.  Modified  groes  incoaae  Is 
determined  with  reference  to  the  foreign 
tax  base  for  groes  incoafie  (or  its 
equivalent),  llowevef.  the 
characterisation  of  the  baae  as  a 

Krticular  class  of  inoome  is  governed 
general  prindples  of  U.S.  tax  law. 
Thus,  for  example — 

(i)  Groes  inoona  from  extraction  is  the 
fair  market  value  of  oil  or  gas  in  the 
immediate  vicinity  of  the  well  (as 
determined  under  1 1  J(l7(c)-1'nbM6) 
(without  any  deductions)). 

(ii)  Whether  coat  of  goods  sold  (or  any 
other  deduction)  is  a  deduction  from 
modified  gross  income  and  the  amount 
of  such  a  deduction  is  determined  under 
foreign  law. 

(iii)  Modified  groes  income  indudee 
items  that  are  part  of  the  foreign  tax 
base  even  though  they  are  not  gross 
income  under  US.  law  so  long  as  the 
foreign  taxes  paid  on  the  base  constitute 
creditable  taxes  under  section  901 
(including  taxes  described  in  section 
903).  For  example,  if  e  foreign  country 
imposes  a  tax  (creditable  under  section 
901)  on  a  tax  base  that  includes  in  small 
part  a  percentage  of  the  value  of  a 
company's  oil  reserves  in  place, 
modified  gross  income  from  extraction 
indudes  such  a  percentage  of  value 
solely  for  purpoees  of  making  the  tax 
allocation  in  paragraph  (aK4)  of  thia 
sectioa. 

(iv)  Modified  gross  income  from 
extraction  is  increased  for  purposes  of 
this  paragraph  (aKS)  by  ttie  entire 
excess  of  the  posted  price  over  fair 
market  value  if  the  foreign  country  uses 
a  posted  price  system  or  other  pricing 
arrangement  deecribed  in  section  907(d) 
in  imposing  its  income  tax. 


(v)  Modified  gross  income  from  FORI 
is  that  income  attributable  to  the 
activities  in  section  907(cK2)  (A)  through 
(C)  and  (E). 

(vi)  Modified  gross  income  for  any 
dass  may  not  induds  gross  inoome  that 
is  not  lub^t  to  taxation  by  the  foreign 
country. 

(0)  Allocation  of  tax  credits.  The 
foreign  taxes  paid  or  accrued  on  a 
particular  class  of  income  equals  the 
pre-credit  tax  on  the  class  reduced  (but 
not  below  sero)  by  the  credits  allowed 
under  foreign  law  against  the  foreign  tax 
on  the  particular  dass.  Any  tax  credit 
attributable  to  a  dass  that  is  not 
allocated  to  that  daas  is  allocated  to  the 
other  dass  in  the  base  or,  if  there  are 
three  classes  in  Ifaa  baae.  is  apportioned 
ratably  among  the  taxes  paid  or  accrued 
on  the  other  two  clssses  (as  reduced  in 
accordance  with  the  preceding 
sentence). 

(7)  Withholding  taxes.  Paragraph  (a) 
(2)  through  (6)  of  this  section  does  not 
apply  to  writhholding  taxes  imposed  by  a 
foreign  country.  FOGEI  taxes  may 
include  withholding  taxes  imposed  with 
respect  to  a  distribution  from  a 
corporation.  The  portion  of  the  total 
withholding  taxes  on  a  distribution  that 
constitutes  FOGEI  taxes  is  determined 
by  the  portion  of  the  distribution  that  is 
FOGEI.  In  addition.  FOGEI  taxes  may 
indude  taxes  imposed  on  a  distribution 
described  in  sectioo  9S8(a)(1)  or  on 
amounts  described  in  section  9S9(b).  The 
portion  of  the  total  withholding  taxes 
imposed  on  a  distribution  described  in 
section  956(a)(1)  or  on  amounts 
described  in  section  9S0(b)  is 
determined  by  reference  to  the  portion 
of  the  amount  induded  in  gross  income 
under  section  951(8)  that  was  FOGEI. 

(b)  Dividends— {!)  Ia  general.  FOGEI 
taxes  deemed  paid  with  respect  to  a 
dividend  equal  the  total  taxes  deemed 
paid  with  respect  to  the  dividend 
multiplied  by  the  fraction: 

FOGEI  taxea  paid  or  accrued  by  (he  payor 

Total  ibteign  taxes  paid  or  accnied  by  the 
payor. 

With  regard  to  dividends  received  in 
taxable  years  beginning  after  December 
31. 1966,  FOGEI  taxes  deemed  paid  with 
respect  to  a  dividend  equal  the  total 
taxes  deemed  paid  with  respect  to  the 
portion  of  the  dividend  within  a 
separate  category  multiplied  by  the 
fraction: 


Post-isae  FOGEI  taxes  as  determined  under 

the  priBdptes  of  sectioa  902(cM2)  diet  are 

allocaoie  to  that  separate  calegoty 

Roat-IMB  foreian  income  taxes  as 

detennined  under  Uie  principles  of  section 

802(c)(2)  tbst  ars  aUocsbie  to  thst  separate 

categoty. 


This  paragraph  (b)  applies  to  a  dividend 
described  in  section  807(c)(3)(A) 
(induding  a  section  1248  dividend)  with 
reference  to  the  particular  taxable  year 
or  years  of  those  accumulated  profits 
out  of  which  a  dividend  is  paid. 
Determination  of  FOGEI  taxes  under 
this  paragraph  (b)  must  be  made 
separately  (i)  for  FOGEI  taxes  paid  on 
FOGEI  accumulated  profits  and  total 
taxes  paid  on  accumulated  profits  that 
arose  in  taxable  years  beginning  before 
January  1, 1967,  and  (ii)  for  FOGEI  taxes 
paid  on  FOGEI  accumulated  profits  and 
total  taxes  paid  on  acciunulated  profits 
that  arose  in  taxable  years  beginning 
after  December  31. 1966.  For  purposes  of 
these  determinations,  dividends  are 
deemed  to  be  paid  first  out  of  FOGEI 
and  total  accumulated  profits  that  arose 
in  taxable  years  beginning  after 
December  31, 1986.  See  i  lJ)07(c)-2T 
(d)(l)(i).  See  section  980(aM3)  and 
1 1.980-2  relating  to  disbibutions  that 
are  treated  as  dividends  far  pnipoees  of 
section  902. 

(2)  Section  7B  dividend.  Tliere  are  no 
FOGEI  taxes  with  respect  to  section  78 
dividends. 

(c)  Includible  amounts  under  section 
OSl(a).  FOGEI  taxes  deemed  paid  with 
respect  to  an  amount  indudible  in  gross 
income  under  section  951(a)  equal  the 
total  taxes  deemed  paid  with  respect  to 
that  amount  multiplied  by  the  fivction: 


FOGEI  taxes  paid  or  accrued  by  the  foreign 
oofporation 

Total  foreign  taxes  paid  or  accrued  by  the 
foreign  oorporatran. 


With  regard  to  an  amount  indudible  in 
gross  income  under  section  951(a)  in 
taxable  years  begiiming  after  December 
31, 1966.  FOGEI  taxes  deemed  paid  with 
respect  to  that  amount  equal  the  total 
taxes  deemed  paid  with  respect  to  that 
amount  within  a  separate  category 
multiplied  by  the  fraction: 


Po«t-19n  FOGEI  taxes  at  detennined  under 

the  principles  of  section  902(c)(2)  tlial  are 

aHocable  to  that  aeparate  category 

Post-1986  foreign  income  taxes  as 

determined  under  the  principles  of  section 

902(c)(2)  ttiat  are  allocable  to  that  separate 

category. 


Taxes  in  this  fraction  indude  only  those 
foreign  taxes  that  may  be  deemed  paid 
under  section  960(a)  by  reason  of  sudi 
indusion.  See  {{  1.9e0-l(c)(3)  and 
1.960-2(0). 

(d)  Partnerships.  A  partner's 
distributive  share  of  the  partnership's 
FOGEI  taxes  is  determined  imder  the 
prindples  of  section  704. 

(e)  Illustrations.  The  application  of 
this  section  may  be  illustrated  by  the 
following  examples. 

Example  (1).  X,  a  domestic  corporation, 
owns  all  of  the  stock  of  Y.  a  foreign 
corporatioa  oiganized  ia  ooontiy  S.  Y  owns 
all  of  the  stock  of  Z,  a  foreign  corporation 
organised  in  country  T.  Eadi  corporation 
used  tlie  calendar  year  as  its  taxable  year.  In 
1983,  X  includes  in  its  gross  income  an 
amount  described  in  section  951(a)  with 
respect  to  Z.  Assume  that  the  taxes  deemed 
paid  under  sectioa  9Q2(a)  by  X  by  reason  of 
such  an  inclusion  is  $70.  Assume  further  that 
Z  paid  total  taxes  of  $120,  S80  of  whidi  is 
FOGEI  tax.  Under  paragraph  (c)  of  this 
sectioa  the  FOGEI  tax  deemed  paid  is  $46.87 
(/>..  $70  X  $80/$120).  This  $40167  is  also 
FOGEI  under  i  l.g07(c)-2T(d)(5]  because  it 
must  be  included  in  JCs  gross  income  under 
section  78. 

Example  (2).  (i)  Assume  the  same  facts  as 
in  Example  (1).  Assume  farther  that  in  1983,  Z 
distributes  its  entire  earnings  and  profits  to 
Y.  Y  has  no  earnings  and  profits  during  1983 
other  than  this  dividend.  Y  paid  a  tax  of  $50 
to  S.  Assume  that  Y  is  deemed  under  section 
902(b)(1)  to  pay  $50  of  the  tax  paid  by  Z 
which  was  not  deemed  paid  by  X  under 
section  9eo(a)(1)  in  1983.  In  1983.  Y  distributes 
its  entire  earnings  and  profits  to  X.  Assume 
that  X  is  deemed  under  section  902(a)  to  pay 
$100  of  the  taxes  actually  paid,  and  deemed 
paid,  by  Y. 

(ii)  Paragraph  (bMl)  of  this  sectran  applies 
to  characterize  the  $50  tax  of  Z  that  Y  is 
deemed  to  pay  under  section  902(b)(1).  Y  is 
deemed  to  pay  $33.33  of  FOGEI  tax, /.«.,  the 
amount  of  the  tax  deemed  paid  by  Y  ($50) 
multiplied  by  a  fraction.  The  numerator  of  the 
fraction  is  tlte  amount  of  Z's  FOGEI  tax  ($80) 
and  the  denominator  is  the  total  taxes  paid 
by  Z  ($120). 

(iii)  Under  paragraph  (a)(8)  of  this  section, 
a  portion  of  the  $50  tax  actually  paid  by  Y  on 
the  earnings  and  profits  received  from  Z  is 
FOGEI  tax.  The  amount  of  tax  actually  paid 
by  Y  that  is  FOGEI  tax  depends  on  the 
amount  of  the  distribution  from  Z  that  is 
FOGEI  (see  §1.907(c)-2T(d)(1)(i)  and 
Example  (2)  (ii)  under  { 1.907(c}-2T(d)(8)). 
This  result  does  not  depend  upon  whether  a 
portion  of  the  distribution  from  Z  is  described 
in  section  9S0(b)  and  it  follows  even  though  a 
portion  of  Y's  earnings  and  profits  will  be 
excluded  from  X's  gross  income  under  section 
959(aMl)  when  distributed  by  Y.  Assume  that 
$12.50  of  the  $50  tax  actually  paid  by  Y  is 
FOGEI  tax. 

(iv)  Under  paragraph  (b)(1)  of  this  section, 
X  is  deemed  to  pay  $45.83  of  F(X:EI  tax  by 
reason  of  the  distribution  from  Y.  This 
amount  is  determined  by  multiplying  the  total 
taxes  deemed  paid  by  X  by  reason  of  such 
distribution  ($100)  by  a  fraction.  The 


numerator  of  the  fractioa  is  the  FOGEI  tax 
paid,  and  deemed  paid.  I>y  Y  ($45.83.  i.e.. 
$33J3  uider  subdivision  (ii)  of  tliis  example 
plus  $12.50  under  subdivision  (iii)  of  this 
example).  The  denominator  of  the  fractioa  is 
the  total  taxes  paid,  and  deemed  paid,  by  Y 
($100).  This  $4SJ3  is  FOGEI  under  1 1J07(c>- 
2T(d)(5)  because  it  is  included  in  X's  gross 
inoome  as  a  section  78  dividend. 

Example  (3).  (i)  X,  a  domestic  corporatioa. 
has  a  concession  with  foreign  countiy  Y  that 
gives  it  the  exclusive  right  to  extract  and 
export  the  cnide  oil  and  natural  gas  owned 
by  Y.  The  concession  agreement  and  location 
of  the  oil  and  gas  wells  mandate  that  X 
construct  a  system  of  pipelines  to  transport 
the  minerals  that  are  extracted  to  a  port 
where  they  are  loaded  onto  tankers  for 
export.  X  owns  the  transportation  facilities.  Y 
has  an  income  tax  system  under  which 
income  from  mineral  operations  is  subject  to 
a  SO  percent  tax  rate.  "The  taxation  by  Y  of 
the  mineral  operations  is  a  separate  tax  t>ase 
under  paragraph  (aN3)  of  this  section.  Under 
this  system.  Y  imposes  the  tax  at  the  port 
prior  to  export  and  it  establishes  a  posted 
price  of  $12  per  barrel.  Y  also  ooUecU 
royalties  of  $1.44  per  barrel  (/.e..  12  percent  of 
this  posted  price)  whidi  is  deductible  in 
computing  die  petroleiun  tax.  Y  also  aDows  X 
deductible  lifting  costs  of  $.20  per  barrel  and 
deductible  transporting  costs  of  $80  per 
barrel.  Y  does  not  allow  any  credits  against 
the  mineral  tax.  Assume  that  X  does  not  have 
any  income  in  Y  other  than  the  mineral 
income.  (In  1983,  X  extracts,  transports,  and 
exports  10,000.000  barrels  of  crude  oil.  but  for 
convenience,  all  computations  are  in  terms  of 
one  barrel).  X  pays  foreign  taxes  of  $4.78  per 
barrel,  computed  as  follows: 
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Assume  that  these  taxes  are  creditable  taxes 
under  section  901.  that  the  fair  market  value 
of  the  oil  at  the  port  is  $10  per  barrel,  and  that 
under  §  1.907(c)-lT(b)(6)  fair  market  value  in 
the  immediate  vicinity  of  the  oil  wells  is  $9 
per  barrel.  Thus,  at  the  port,  the  excess  of 
posted  price  ($12)  over  fair  market  value  ($10) 
is  $2. 

(ii)  The  $«.78  foreign  tax  paid  to  Y  is 
allocated  to  FOGEI  and  FORI  in  accordance 
writh  the  rules  in  paragraph  (a)  (2)  through  (5) 
of  this  section. 

(iii)  Under  paragraph  (aM3)  of  this  section. 
FXX}EI  and  PORl  are  subject  to  foreign 
taxation  under  one  tax  base.  This  forei^i  tax 
u  allocated  betweoi  FOGEI  tax  and  PORl 
tax  in  accordance  with  paragraph  (a)  (4)  and 
(5)  of  this  section. 

(iv)  The  modified  gross  income  for  FOGEI 
is  $11,  f.e,  fair  market  value  in  the  immediate 
vicinity  of  the  well  ($B)  plus  the  excess  at  the 
port  of  posted  price  over  fair  market  value 
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{tzy.  Tha  ModinMl  groM  incomt  for  FORI  is 
•1.  i.e..  valiM  addad  to  (ha  oU  bayond  Iha 
wdlhaad  which  is  pari  of  rt  lax  basa  ($10- 

m\. 

(v)  Tha  royalty  daductions  ara  all  directly 
allributabta  to  FOGEL 

(vi)  Under  paragraph  (aNO  of  this  section. 
Iha  income  of  each  class  is  determined  as 
follows: 
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(vii)  Under  paragraph  (aN4)  of  this  section, 
the  total  Ux  paid  to  Y  is  alkicaled  to  FOGB 
and  FORI  in  proportion  to  the  income  in  each 
dasa.  Tha  calculation  is  as  follows: 
FOCH  Ux  -•«.7«xl0i3e/«B.M  =  S4J8 

FORI  tax  -•cTsxfoJO/ao.ae^sn.io 
Thus,  for  Iha  lOOOOJOO  barrels,  tha  FOCEl 
tax  is  MOJOOiOOO  and  the  FORI  tax  is 
tlJOOJOO. 

(viii)  The  allocation  under  paragraph  (aN4) 
of  this  sactteo.  rather  than  the  direct 
appUcation  of  stated  foreign  tax  rates  to 
foraipn-law  taxable  income  in  each  class  of 
Incona  (which  would  produce  the  same 
raauHs  in  tha  tacts  of  this  example),  is 
nacessaiy  when  a  foreign  country  taxes  more 
than  one  class  of  income  under  a  progreaalva 
rate  structure.  Sea  Example  (4)  in  this 
paragraph  (a). 

Bxamtph  (4J.  Assume  the  same  facts  as  bi 
Examph  |3)  except  that  Vs  tax  is  imposed  at 
40  peroant  for  the  first  taXOOO.000  of  income 
and  at  00  percent  for  all  other  income.  Tha 
foreign  taxes  are  allocated  under  paragraph 
(aN4)  of  this  section  between  FOGB  and 
FORI  In  the  same  manner  as  in  subdivisions 
(vi)  and  (vii)  of  Example  (3).  as  follows: 


(1)  Taxable  income. 

(2)  Tax: 
(a)40Kof 

tao.ooo.ooii. — 


aB5.ooaooo 


.J0.000.000 


(b|00«of 

g7S,O0QJ0O_.„ _,45J0O.O0O 

(c)  Total  tax 

(3)  P0G8I  tax  (Una 

2(c)xiajs/a9je) 

(4)  FORI  tax  (line  2 
(c)x«X20/|BJe) 


S3JIMUnO 


S2.243.0I0 
1.11&320 


Example  (5/.  Assume  the  tame  facts  as  in 
Example  (3).  Assume  further  Ihal  X  refines 
the  Cfiide  oil  into  primary  products  prior  to 
export  and  Y  impoaes  its  lax  on  the  basis  of 
crude  oil  equivalences  of  t12  per  barrel, 
rather  than  the  value  of  the  primary  products, 
to  establish  port  prices.  Assume  that  this 
arrangement  is  s  pricing  arrangement 
described  In  section  007(d).  Thus.  Y  does  not 
tax  the  rvfinery  income.  Tlie  results  are  the 
same  as  In  Example  (3)  even  if  $12  per  barrel 
is  equal  la  more  than,  or  less  than,  the  value 


of  Iha  primary  products  at  tha  port  Sea 
paragraph  (aNSNvi)  of  this  section. 


ftMTfdhlT 


(a)  In  general— {I)  Scope.  Section 
g07(d)  appliea  If  a  person  hat  FOGEI 
from  the — 

(i)  Acquisition  (other  than  from  a 
foreign  government)  or 

(ii)  Diepooition  of  minerals  at  a  posted 
price  that  differs  from  the  fair  market 
value  at  the  time  of  the  transaction. 
Also,  if  a  seller  (other  than  a  foreign 
government)  derives  FOGEI  upon  a 
disposition  described  in  the  preceding 
sentence,  section  907(d)  applies  to  the 
acquisition  by  the  purchaser  whether  or 
not  the  purchaser  has  FOGEI.  Thus, 
section  907(d)  may  apply  in  determining 
a  person's  PORL 

(2)  Initial  computation  nquirement.  If 
section  907(d)  applies  to  any  person, 
income  on  the  transaction  as  initially 
reflected  on  the  person's  return  shall  be 
computed  as  if  the  transaction  were 
effected  at  fair  market  value.  This 
requirement  applies  the  first  time  a 
person  has  taxable  income  derived  from 
either  the  transaction  or  an  item  (such 
as  a  dividend  described  in  section 
B07(cH3)(A))  determined  with  reference 
to  that  income. 

(3)  Burden  of  proof.  The  taxpayer 
must  be  able  to  demonstrate  the 
transaction  as  it  actually  occurred  and 
the  basis  for  reporting  the  transaction 
under  the  principles  of  paragraph  (a)(2) 
of  this  section. 

(4)  Related  parties.  Section  907(d)  (as 
a  rule  of  characterization)  applies 
whether  or  not  the  parties  to  the 
transaction  are  related.  Thus,  the  excess 
of  the  posted  price  over  the  fair  market 
value  may  never  be  taken  into  account 
in  determining  a  person's  FOGEI  under 
section  907(a)  but  may  be  taken  into 
account  in  determining  a  person's  FORI. 

(b)  Adjustments.  If  a  taxpayer  does 
not  comply  with  the  initial  requirement 
of  paragraph  (a)(2)  of  this  section, 
adjustments  under  section  907(d)  may 
be  made  only  by  the  Commissioner  in 
the  same  manner  that  section  482  is 
administered.  Correlative  and  similar 
adjustments  consistent  with  the 
substantive  and  procediual  principles  of 
section  482  and  1 1.482-1(d)  apply. 
However,  section  907(d)  is  not  a 
limitation  on  section  482.  If  a  taxpayer 
disposing  of  minerals  at  a  posted  price 
does  comply  with  the  initial 
computation  requirement  of  this  section, 
adjustments  and  correlative  and  similar 
adjiutments  consistent  with  the 
substantive  and  procedural  aspects  of 
section  482  and  i  1.482-l(d)  shall  apply. 


whether  made  on  the  return  by  the 
taxpayer  or  on  a  later  audit,  litis 
paragraph  (b)  does  not  apply  to  an 
actual  sale  or  exchange  of  minerals 
made  between  persons  with  respect  to 
whom  adjustments  under  section  482 
would  never  apply  (but  see  paragraph 
(a)(4)  of  this  section). 

(c)  Definitions.  For  purposes  of  this 
section — 

(1)  Foreign  government.  The  term 
'foreign  government"  means  only  the 
integral  parts  or  controlled  entities  of  a 
foreign  sovereign  and  political 
subdivisions  of  a  foreign  coimtry. 

(2)  Minerals.  The  term  "minerals"  has 
the  same  meaning  as  in  1 1.907(c>- 

(3)  Posted  price.  The  term  "posted 
price"  means  the  price  set  by,  or  at  the 
direction  of.  a  foreign  government  (i)  to 
calculate  income  for  purposes  of  its  tax 
or  (ii)  at  which  minerals  must  be  sold. 

(4)  Other  pricing  arrangement.  The 
term  "other  pricing  arrangement"  in 
section  907(d)  means  a  pricing 
arrangement  having  the  effect  of  a 
posted  price. 

(5)  Fair  market  value.  The  term  "fair 
market  value",  whether  or  not  at  the 
port  prior  to  export  is  determined  in  the 
same  way  that  the  wellhead  price  is 
determined  under  i  1.907(c)-lT(b)(6). 


fiJOTfahiT 


(•or 


1.19n.anda 


1««>{T( 
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(a)  General  Rule.  Section  907(e)(1) 
provides  rules  for  carryovers  of  FOGEI 
and  FORI  taxes  from  taxable  years 
begiiming  before  )anuary  1. 1983  (the 
general  effective  date  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA)).  to  taxable  years  beginning 
after  December  31. 1982.  Section 
907(e)(2)  provides  for  carrybacks  of 
those  taxes  from  taxable  years 
beginning  after  December  31. 1982,  to 
taxable  years  begirming  before  January 
1. 1963.  Both  the  carryover  and 
carryback  amoimts  shall  not  exceed  the 
lesser  of  the  amount  deemed  paid  or 
accrued  which  would  have  been  deemed 
paid  or  accrued  under  the  carryback  and 
carryover  rules  of  section  907(f)  and 
1 1.907(f>-lT  (covering  carryback  and 
carryover  of  taxes  that  both  begin  after 
December  31. 1982)  or  the  amount  which 
would  have  been  deemed  paid  or 
accrued  if — 

(1)  Pre-TEFRA  section  907(b)  (which 
provided  for  a  separate  section  904 
limitation  for  FORI  taxes), 

(2)  Pre-TEFRA  section  907(r)  (which 
limited  the  carryback  and  carryover  of 


FOGEI  taxes  to  2%  of  FOGEI  for  the 
year  of  origin),  and 

(3)  Pre-TEFRA  section  904(f)(4)  (which 
dealt  with  the  determination  of  foreign 
oil  related  loss  if  section  907  applied) 
had  remained  in  effect  for  taxable  years 
beginning  after  December  31, 1982. 

(b)  Rules  for  carryover  of  FORI  and 
pre-TEFRA  non-FORI  taxes— (\)  Under 
this  section,  in  general — 

(i)  The  amoimt  of  tmused  pre-TEFRA 
FORI  taxes  that  may  be  carried  forward 
to  any  carryover  year  may  not  exceed 
the  excess  section  907(b)  limitation,  as 
in  effect  prior  to  the  general  effective 
date  of  TEFRA.  for  that  carryover  year 

(ii)  The  amount  of  unused  pre-TEFRA, 
non-FORI  taxes  that  may  be  carried 
forward  to  any  carryover  year  may  not 
exceed  the  excess  section  904(d)  general 
limitation,  as  in  effect  before  Ihe  general 
effective  date  of  TEFRA  for  that 
carryover  year,  and 

(iii)  The  total  of  the  amounts  carried 
forward  tmder  subdivisions  (i)  and  (ii)  of 
this  paragraph  (bMl)  to  any  carryover 
year  may  not  exceed  the  excess  section 
904(d)  general  limitation,  as  in  effect 
after  the  general  effective  data  of 
TEFRA.  for  that  carryover  year. 

(2)  The  amount  of  unused  pre-TEFRA 
FORI  taxes  that  may  be  carried  forward 
to  any  succeeding  carryover  year  is  the 
total  of  those  taxes,  less  the  amoimt  of 
those  taxes  deemed  accrued  in  the 
carryover  year  after  reduction  in 
accordance  with  paragraph  (b)(lMi)  of 
this  section  (if  applicable). 

(3)  The  amount  of  tmused  pre-TEFRA. 
non-FORI  taxes  that  may  be  carried 
forward  to  any  succeeding  carryover 
year  is  the  total  of  those  taxes,  less  the 
amoimt  of  those  taxes  deemed  accrued 
in  the  carryover  year  after  reduction  in 
accordance  with  paragraph  (bKl)(ii}  of 
this  section  (if  applicable). 

(c)  Examples.  The  provisions  of 
section  907(eMl)  may  be  illustrated  by 
the  following  examples.  For  purposes  of 
these  examples,  assimie  the  following: 

(1)  The  corporation's  preliminary  U.S. 
tax  liability  is  computed  at  an  effective 
rate  of  48%; 

(2)  A  term  modified  by  "old"  refers  to 
the  meaning  the  term  had  prior  to  the 
general  effective  date  of  TEFRA: 

(3)  The  only  foreign  source  income 
which  the  corporation  bad  prior  to  1983 
is  old  FORI  (which  included  FOGEI  and 
other  FORI)  and  old  section  904(d)(1)(C) 
income  (i.e..  income  other  than  interest. 
DISC  dividends  and  FORI):  and 

(4)  The  only  foreign  soivce  income  the 
corporation  had  during  1983  and  1984 
was  section  904(d)(1)(C)  income  (/.e.. 
income  other  than  interest  and  DISC 
dividends)  as  applicable  during  those 
years. 


Example  (i}—{\)  Facts.  X,  a  calendar  year 
MS.  corporation  organized  on  January  1. 
1982.  uses  the  accrual  method  of  accounting. 
For  1982.  X  had  the  following  relevant  tax 
items: 


FOGEt 

FOGEt  taxes 

Section  907(a)  imilation  (46xS500). 
Unuaed  FOGEI  lax 


Old  section  907(0(1)  imilalion  (2%x$S00)-. 

Unused  old  section  907(b)  Imilalion  FORI 

taxes  (not  indudng  laxMsd  FOGEI  tsxe^ . 

Unused  old  section  904(dMIHC) 


1982 


«500 

285 

230 

35 

10 

83 
20 


X's  tax  items  for  1983  and  1984  under  the 
Code  provisions  applicable  to  those  years 
were  as  follows: 

Table  I 


(a)  FOGB. 


(b)FORI 

(c)     Oetar    toieign     taxable 


(d)  Total  taisWs  income  (d^ 
mesSc  sr 

(e)  FOGB  I 
(()FORIt 

(B)  Other  toieign  taxes- 
(h)  SecSon  907(a)  in 

He%x(a)). 


loiai    creoaaDie    vora^' 
lian  907(a) 
eBBCluding     C' 


(Q  VnSnitmi  U.S.  la» 
(46%x(d)) 

(k)  Section  904(d)  oweraS  Imi- 
tason     ((Dx(a)+(b).F((4.(- 

m 

(I)  Eaoeas  POGB  leaes  (or 

«itoaasMlaion»«e)-(h))- 
(m)    Excess    sacSon    904(d) 

(«-(h)) 


1983 


41,000 
400 

122 

2,000 

750 

140 

SO 

480 


050 
((0+ 
(a)+(h)) 

920 


700 

290 

t50» 


1984 


tIJOO 
350 

250 

2,500 
500 

62 

31 

562 


503 

(i)+(0)) 

1.150 


828 
(52) 

(236) 


X's  foreign  tax  items  for  1983  and  1904,  had 
old  sectioDS  907  (b)  and  (f)  and  004(f)(4) 
applied,  would  have  been  as  follows: 


TABLE  11 

1983 

1904 

(a)  FOGB _ 

SI  .000 

S1J0O 

(b)  Old  FORI  (less 

FOGEO ~ 

400 

350 

(c)  Ottier  foreign 

tSTsWe  inooms 

122 

250 

(d)  Total  taxaWs 

tficome  (domestic 

and  tareign) ~_ 

2,000 

2,500 

(e)  FOGB  tasas.        J 

750 

500 

(0  Old  FORI  ISMS 

Oeaa  (e)) 

140 

62 

(g)  OSier  torsign  tsxes..j 

SO 

31 

(ll)  Section  907(a) 

imilation  (46%  x(a)).~. 

460 

5S2 

(i)  Old  FORI  taxes 

(sfter  section  907(a) 

■mmnn  excaxsng 

cairyowers) 

600 

562 

Table  II— Continued 


T 


(DOUi 

004(dNlMC)l 

((g)) 

(k)  Preliminary  U.S. 

(46%x(d)) „. 

(QOUFORI) 

907(b(l 

((k)x(a)+(b)-(dl». 
(m)  Old  section 

004(dKlKC) 


((4 


((k)x(c)-(d)) 

(n)  Excess  FOGB 

r)«e)-(h)). 
oMFORI 
(oreacass 
.(«-(l».~ 
(p)  Eaoees  old  I 
904(dNl)(C)i 
(orsHoesi 

(©-("«)) 


1963 


((•)  +  (!»» 

SO 
820 


56 

290 
(44) 

(Q 


1964 


((e)  «^  (1)1 

31 

1.150 

71S 

IIS 

(52) 

(151) 

(M) 


(ii)  Carryover  from  1982  to  1983— {A] 
Unused  FOCEl  taxes.  X  has  $35  of  unuaed 
FO(^  taxes  available  for  carryover  from 
1962.  Pursuant  to  section  907(fN3NA).  X  must 
determine  ite  section  907(f)  FOGEI  tax 
carryover  (taking  into  account  die  section 
007(e)  transitian  rules)  from  1982  to  1IM3 
before  it  determines  iU  section  904(c)  general 
foreign  tax  caityover.  In  determining  Ae 
caityover  from  19B2  to  1983,  section  007(c)(t) 
requires  that  the  old  section  9a7(f)(l) 
liinitation  lie  aiqpbed.  Under  the  ok)  section 
007(fMl).  FOCXI  taxes  in  excess  of  the 
section  007(a)  limitation  could  only  l>e  carried 
over  to  succeeding  years  in  an  amount  equal 
to  2%  of  the  FOGEI  ($10  in  this  example)  in 
the  year  of  origin.  See  i  1  ja7(f)-lA(b)(2).  The 
$10  is  not  deemed  accnied.  however,  in  19S3 
because  FOGEI  taxes  paid  or  accraed  in  19B3 
($750)  exceed  the  section  007(a)  limitation 
($480)  for  1983  (Table  L 1983.  line  (1)) . 

(B)  Unused  FORI  taxes.  X  has  $83  of 
uiHisied  old  section  9(r(b)  limitatian  FORI 
taxes  available  for  carryover  bom  1982. 
Pursuant  to  section  907(e)(1).  the  amount  of 
unused  FORI  taxes  that  may  be  carried  over 
from  1982  to  1983  may  not  exceed  the  excess 
old  section  907(b)  limitation  for  1983.  Since 
the  excess  1083  oM  section  907(b)  limitatian 
is  $44  (Table  IL 1963.  line  (o)).  only  that 
amount  of  the  $63  of  total  unused  1062  FORI 
taxes  (not  including  unused  FOGB  taxes) 
may  be  carried  over  and  deemed  accrued  in 
1983.  Therefore.  X  has  unused  1962  old 
section  907(b)  limitation  FORI  taxes  (not 
including  unused  FOGEI  taxes)  in  the  amount 
of  $19  ($63  less  $44)  available  for  carryover  to 
1984. 

(C)  Unused  other  foreign  taxes.  X  has  $20 
of  unused  old  section  904(d)(1)(C)  taxes 
available  for  carryover  from  1962.  However, 
only  $6  may  he  deemed  accrued  in  1983  since 
for  1963  the  excess  dd  section  904(d)(lMC) 
liinitation  was  only  $6  (Table  U.  1983.  line 
(p)).  Therefore.  X  has  unused  1982  old  section 
904(dHl)(C)  taxes  in  die  amount  of  $14  ($20 
len  $8)  available  for  carryover  to  1984. 

(iii)  Carryover  from  1982  to  1984— {K) 
Unused  FOCEl  taxes.  The  unused  FCX^EI  tax 
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carryover  IhNB  IttI  of  tlO  will  bo  dUiimJ 
■ocnicd  in  1984  tiaoa  th*  limitattom  of  both 
old  and  now  Mdkw  907(f)(2)  do  not  limit  tht 
damnad  accrual.  Tha  tlO  amount  it  not  aa 
iroal  aa  tha  laaaar  of  tha  txceaa  axtraction 
limitation  undar  now  Motion  907(fK2MA).  IS2 
(Tabia  1. 1964.  lina  (I))  and  tha  axcoaa  overall 
limitation  undar  naw  aectlon  9(r(fN2MB).  t23S 
(TabIa  L  19a4.  lina  (m)).  LikawiM.  the  $10 
amount  ia  not  aa  great  aa  the  leu«r  of  the 
exoeea  extraction  limitation  undar  old  taction 
g07(f)(2NA).  tS2  (Table  IL 1994.  line  (n))  and 
the  exoeea  oil  related  limitation  under  old 
aactioo  907(fM2KB).  tl51  (Table  IL  1984.  line 
(o)|. 

(B)  (/nuaec/ ftW/ taxea.  The  S2»  of  1982 
unuaed  old  aactioa  907(b)  limitation  FORI 
taxaa  (including  tlO  of  unuaed  POCEI  taxaa) 
are  deemed  accrued  in  19M  lince  they  do  ool 
exceed  the  excett  old  taction  907(b) 
limitation  for  1984.  tlSI  (Table  0. 1984.  line 
(o)). 

(C)  Unuatd  other  foreign  taxet.  X*t  t14  of 
unuaed  1982  old  tection  904(dMl)(C)  taxet  are 
deemed  accrued  in  1984  aince  they  do  not 
exceed  the  old  tection  904(d)(1)(C)  limitation. 
•84  (Table  0. 1984.  Une  (p)). 

Examph  (2/—{i]  Facte.  Aaeume  the  tame 
facta  aa  in  Examp^  (1)  except  that  X't  other 
foreign  taxable  income  for  1989,  line  (c)  in 
both  tablea  ia  &ran«iib  (1).  la  I48.  It  la 
aaaumed  that  total  taxable  Income  ramaina 
the  tame  aa  in  Exaa^tie  (1). 

(ii)  Carryover  from  1982  to  1983— (A) 
Unueed  FOCEI  taxee.  Same  retult  aa  in 
Example  (1).  None  of  the  $10  of  unuaed 
POCQ  taxea  carried  over  from  1982  may  be 
deemed  accrued  in  198S. 

(B)  Uiweed  FORI  and  other  foreign  taxee. 
The  old  exceea  aactioa  907(b)  limitation  for 
1983  reraaina  at  |44  (Table  IL  108S,  line  (o)). 
There  ia.  however,  no  old  exoeea  tection 
904(dNl)(C)  limitation  for  1983  (Table  0. 1983. 
line  (p)).  The  tentative  carryovera  are 
therefore  144  of  FORI  taxea  and  10  of  tection 
804(dN1NC)  taxea.  In  addition,  the  exceaa 
aection  904(d)  overall  limitation  (Table  L 
1983.  line  (m))  la  now  only  flS.  Accordingly, 
under  paragraph  (b)(1)(D)  of  thit  taction,  tiie 
maximum  amount  of  FORI  taxet  and  old 
aection  904(dHlNC)  taxea  that  may  be  carried 
forward  to  1983  ia  tIS. 

Therefore.  $15  of  the  $03  of  total  unuaed 
1982  FORI  taxea  (not  including  unuaed  FOGS 
taxea)  may  be  carried  over  from  1962  and 
deemed  accrued  in  1983.  X  hat  unuted  1982 
old  aection  907  (b)  limitation  FORI  taxet  (not 
including  unuaed  FOGBl  taxaa)  in  the  amount 
of  $48  available  for  carryover  to  1964.  X  need 
not  reduce  the  unuaed  1982  FORI  taxea  by  the 
amount  ($44)  which  would  have  been  deemed 
accrued  had  the  old  exoeea  aection  907  (b) 
limitation  applied. 

Example  (3f—H]  Fbcte.  Y.  a  VS. 
corporation  organized  on  fanuary  1. 1982, 
uaea  the  accrual  method  of  accounting  and 
the  calendar  yeer  aa  ita  taxable  year.  For 
1982.  Y  had  the  following  tax  llemt: 

Tabu  I 

(■)  FOQEI 1000 

(b)OldFORI(lei«FOQE0.^ 290 

(c)  OttMT  toraign  tuatte  moonw 200 

(d)  Wortd  wide  taxable  income 2.080 


Table  I— Continued 

(•)  FOQB  turn 300 

(f)  Old  FORI  turn  (taM  (•)) 130 

(g)  OVwr  forMgn  turn 170 

(h)  Sadon  007(8)  fenNalion  (46%  k 

(a» 414 

(i)  Old  FORI  taM8  (aftar  MClion  007 
(a)  Imilallon)  (Immt  of  (•)  or  (h) 
plua  (f)) 430 

Q)  Old  sacHon  904<dMlXC)  turn 
((a)) - 1 70 

(k)  PilminMry  U.S.  tax  (40%  x  (d)) 043 

(1)  Old  FORI  t«:«on  007(b)  knilalton 

((k)  X  (a)+(b)+(d)) 520 

(m)  OU  Motion  004(dM1HC)  MmNa- 

ttonmn  (c)+(d)) 02 

(n)  Exoeea  FOQEI  taxaa  (or  axoeaa 

ln«aion)  ((•)  -  (h)) (1 14) 

(o)   Exoaaa  old   FORI   taxaa  (or 

aHoaaa  fenHallon)  ((O-d)) -       (98) 

(p)  Exoaaa  old  twion  904  (dMlMQ 

taxaa     (or     axcaaa     limitation) 

(©-(m)) 78 

Vt  tax  itemt  for  1983  and  1984  under  the 
Code  provitiont  appliee  to  thote  yean  were 

at  foUowi; 

Table  II 


(airooEL- 

(b)FORI. 


(O  OVwr  lofeign 


MToW 

tic  and  lomigi^ 
WFOQEI 
(QFORl 


ig)  Otwr  loratgn 
()«|    Secaon    907(a) 

(4e%i(aU 

(i)  Tolat 

(aAar  tecion  907(a) 

anctudlng  caryowara) 


(P  Pralminary  US.  taa  (46%  k 
(<g) 

(k)  Sacton  904(d)  owena  Intta- 

•on  ((D I  (a)+(b)^(c).t-(d)) .._.. 

(Q    EaoaaePOQEI    taxaa    (or 

(m)  Exoaee  aedton  904  mmiai 
rntrnee  Mialon)  ((O-W) 


$1,000 
300 

200 

2.200 

400 

180 

60 

400 


64C 

((•»  + 

(04(g) 

1X>12 
600 
(60) 
(SO) 


St.200 
460 

190 

2J00 

730 

200 

90 

S62 


832 

1.190 
826 
196 
104 


Ta  foreign  tax  itemt  for  1963  and  1964.  had 
old  lectlont  907  (b)  and  (f)  and  904((M4) 
applied,  would  have  been  at  foUowa: 

Table  III 


1981 

1984 

(a)FOQEL _ 

$im) 

$1,200 

m  OM  FOM  (Itaa  FOQEO 

300 

460 

(0)  Oawr  loteign  la«tlile  Income... 

200 

190 

W  Toltl  laxaWa  Inoome  (domaa- 

ic  and  toraign) 

2JO0 

2.900 

(e)FOGCllaMe 

400 

790 

(D  CM  FORI  iBMe  (tote  (a)) 

160 

290 

(g)  oawr  toratgn  laaaa 

60 

00 

(h)   Section  907  (a)  Iwtlallun 

(46%  X  m. 1 

460 

962 

Table  Ill-Conlinued 


BOtdPOM 
907(a) 


0  Old  aacaon  904(dMl)(C) 

((0» — — 

(k)  Pralminery  U.&  tax  (46%  x 

(dM 

(6  Old  FORI  aacaon  007(b)  imi- 

laion((k)«(a)4(b)-K(d» 

m  aa  aection  904<d)(l)<C)  Imi- 

talton((l()M(o-r(d)) 

(n)   Eaoeaa   FOQEI   taxee   (or 

exoeea  bNiaion)  ((e)-(h)) 

io)  Exoete  old  FORI  taxee  (or 

ewieea  MMion)  ((0-(i)) 

M      Exoeea      old 

904(dM1)(O  taxaa  (or 
»)((D-(m))  — 


1983 


960 

Km+(a)) 

60 

1.012 

506 

02 
(60) 
(18) 

(32) 


1984 


642 

Km+(»»» 

90 

1.150 

756 

69 

108 

63 

21 


(ii)  Carryover  from  1982  to  1983-{A) 
Unused  POCEI  taxea.  For  1962.  Y  hat  no 
unuted  FOGEI  taxet  (Table  L 1962.  line  (n)) 
tince  FOGB  taxet  peid.  $300  (Table  L 1982. 
line  (e))  ia  leat  than  the  tection  907(a) 
limitatioa.  $414  (Table  L 1982.  line  (h)). 

(B)  Unueed  FORI  taxee.  For  1962.  Y  hat  no 
unuted  old  FORI  taxet  (Table  L  1962.  line  (o)) 
aince  the  old  FORI  tection  907(b)  limitation. 
$529  (Table  1 1962.  line  (1))  exceedt  old  FORI 
taxet  for  1962.  $430  (Table  L 1962.  line  (i)). 

(C)  Unueed  other  foreign  taxes.  For  19n.  Y 
haa  $78  of  unuted  old  tection  g04(d)(l)(C) 
taxet  (Table  L 1062.  line  (p)).  The  unuaed  old 
aactioa  904(d)(1)(C)  taxea  from  1982  are 
deemed  accrued  In  1083  only  to  the  extent  of 
the  exceea  old  tection  904(d)(1)(C)  limitation 
for  1983.  $32  (Table  UL 1963.  line  (p)).  Thua. 
$32  of  tha  unuted  old  tection  904(d)(1)(C) 
loxea  for  1982  are  deemed  accrued  in  1963 
and  $46  are  available  for  carryover  to  1964. 

(ill)  Carryback  of  unused  FOGEI  taxes 
from  1984  to  1982  Y  hat  $198  of  unuted 
FOGEI  taxet  for  1964  (Table  U.  1964.  line  (1)). 
Theae  taxet  are  deemed  accrued  in  1982  only 
(o  the  extent  they  would  have  been  deemed 
accrued  in  1962  had  old  tection  907(f) 
remained  In  effect  for  1984.  Under  old  tection 
907(f).  Y't  carryback  of  unuaed  FOGEI  taxea 
would  have  been  limited  to  $24. 2%  of  itt 
FOGEI  for  1964.  All  of  the  $24  it  deemed 
accrued  In  1082  becaute  Y't  excett  tection 
907(a)  limitaUon  for  1982  it  $114  (Table  L  Une 
(n))  and  itt  exceta  old  FORI  aection  907(b) 
limitation  for  1962  ia  $00  (Table  L  line  (o)). 

(iv)  Carryback  of  unused  section 
90i(d)(lHC)  taxes  from  1984  to  1982  Y  hat 
$104  of  unuted  tecUon  904(dM1)(C)  taxet  for 
1964  (Table  II.  1984,  line  (m)).  Thote  taxet 
may  be  carried  from  1964  to  1962  but  only  to 
the  extent  of  the  amount  of  unuted  old  FORI 
taxea  and  unuaed  old  aection  004(d)(1)(C) 
taxea  from  1964  that  would  have  been 
deemed  accrued  in  1962  had  old  tectiont  907 
(b)  and  (f)  and  904(f)(4)  remained  in  effect  for 
1984.  The  amount  of  unuted  old  FORI  taxet 
from  1964.  $83  (Table  UL  1964.  line  (o)).  that 
would  have  been  deemed  accrued  in  1962  it 
$75.  the  excett  old  FORI  tection  907(b) 
limitation  for  1982.  $99  (Table  L  line  (o))  leta 
$24  of  carryback  of  unuted  FOCEI  taxet  from 
tubdivition  (iii)  above.  Unuted  FOGEI  taxet 


carried  back  to  an  excett  limitation  year  are 
applied  before  unuted  other  old  FORI  taxea. 
See  I  l.g07(b)-2A(d)(1)(ii).  Although  Y  hat 
$21  of  unused  old  tection  904(d)(1)(C)  taxes 
for  1964  (Table  III.  1964.  line  (p))  none  are 
deemed  accrued  in  1982  because  there  it  no 
excett  old  tection  g04(d)(l)(C)  limitation  for 
1962  (Table  L  line  (p)).  Thut.  only  $75  of  the 
$104  of  unuted  tection  904(d)(1)(C)  taxet 
from  1984  are  deemed  accrued  in  1982. 

|1J07(f>-1T    CarrytMekandearryovarof 
cradHa  dlia$owad  by  aacHon  907(a)  (lor 
amoimta  carrtad  bativaan  taxaMayaara 
that  aacti  bagki  aflar  Dacatnbar  31, 1982) 
(Tamporary  layuiBiiiMiBf. 

(a)  In  general.  If  a  taxpayer  cliooses 
the  beneHts  of  section  901.  any  unused 
FOGEI  tax  paid  or  accrued  in  a  taxable 
year  beginning  after  December  31. 1982, 
may  be  carried  to  the  taxable  years 
specified  in  section  907(f)  under  the 
carryback  and  carryover  principles  of 
this  section  and  S  1.904-2(b).  See  section 
907(e)  and  { I.g07(e>-1T  for  transitional 
rules  tliat  apply  to  unused  FOGEI  taxes 
carried  back  or  forward  between  a 
taxable  year  beginning  before  January  1. 
1963,  and  a  taxable  year  beginning  after 
December  31, 1982. 

(b)  Unused  FOGEI  tox— (1)  In  general. 
The  "unused  FOGEI  tax"  for  purposes  of 
this  section  is  the  excess  of  the  FOGEI 
taxes  for  a  taxable  year  (year  of  origin) 
over  that  year's  limitation  level  (as 
defined  in  §  1.907(a)-lT(b)}. 


(2)  Year  of  origin.  The  term  "year  of 
origin"  in  the  regulations  under  section 
904  corresponds  to  the  term  "unused 
credit  year"  under  section  907(f). 

(c)  Tax  deemed  paid  or  accrued.  The 
unused  FOGEI  tax  from  a  year  of  origin 
that  may  be  deemed  paid  or  accrued 
under  section  907(f)  in  any  preceding  or 
succeeding  taxable  year  ("excess 
limitation  year")  may  not  exceed  the 
lesser  of — 

(1)  The  excess  extraction  limitation 
for  the  excess  limitation  year,  or 

(2)  The  excess  general  section  904 
limitation  for  the  excess  limitation  year. 

(d)  Excess  extraction  limitation. 
Under  section  g07(f)(2)(A),  the  "excess 
extraction  limitation"  for  an  excess 
limitation  year  is  the  amoimt  by  which 
that  year's  section  907(a)  extraction 
limitation  exceeds  the  sum  of — 

(1)  The  FOGEI  taxes  paid  or  accrued, 
and 

(2)  The  FOGEI  taxes  deemed  paid  or 
accrued  in  the  year  by  reason  of  a 
section  907(f)  carryback  or  carryover 
from  preceding  years  of  origin. 

(e)  Excess  general  section  904 
limitation.  Under  section  907(f)(2)(B).  the 
"excess  general  section  904  limitation" 
for  an  excess  limitation  year  is  the 
amount  by  which  that  year's  section  904 
general  limitation  exceeds  the  stun  of— 

(1)  The  general  limitation  taxes  paid 
or  accrued  (or  deemed  to  have  been 

Example 


paid  under  section  902  or  960)  to  all 
foreign  coiuitries  and  possessions  of  the 
United  States  during  the  taxable  year. 

(2)  The  general  limitation  taxes 
deemed  paid  or  accrued  in  such  taxable 
year  imder  section  904(c)  and  which  are 
attributable  to  taxable  years  preceding 
the  luiused  credit  year,  plus 

(3)  The  FOGEI  taxes  deemed  paid  or 
accrued  in  that  year  by  reason  of  a 
section  907(f)  carryover  (or  carryl>ack) 
from  preceding  years  of  origin. 

(f)  Section  907(f)  priority.  If  a  taxable 
year  is  a  year  of  origin  imder  both 
section  907(f)  and  section  904(c),  section 
907(f)  applies  first  See  section 
907(f)(3)(A). 

(g)  Cross-reference.  In  computing  the 
carryback  and  carryover  of  disallowed 
credits  imder  section  907(f),  the 
principles  of  S  1.904-2  (d).  (e).  and  (f) 
apply. 

(h)  Example.  The  following  example 
illustrates  the  application  of  section 
907(f). 

Example.  X,  a  U.S.  corporation  organized 
on  January  1. 1963,  uses  the  accrual  method 
of  accounting  and  the  calendar  year  as  itt 
taxable  year.  X*t  only  income  is  income 
which  it  not  tubject  to  a  teparate  tax 
limitation  under  tection  904(d).  X't 
preliminary  U.S.  tax  liability  indicate*  an 
effective  rate  of  46%  for  taxable  yeart  1983- 
1965.  X  haa  the  follo«ving  foreign  tax  itemt  for 
1963-1965: 


1.  FOGEI 

2.  FOGEI 

3.  Other  toreign  taxable  income 

4.  Other  toreign  taxet - .......... — 

5.  (a)  Section  907(a)  Imitation  (.46  x  Une  1) 

(b)  General  tection  904  llmilation  (.46  x  (line  1  pkia  ine  3)) 

6.  (a)  Unuaed  FOGEI  taxet  (excess  of  line  2  over  line  5(a)) 


(b)  Unuted  general  limitalion  taxea  (excett  of  line  4  plut  lesser  olline2orline5(a)overline  5(b)) . 
7.  (a)  FOGEI  taxet  tram  yeera  preceding  1963  doomed  accnied  under  tection  907(1).. 


(b)  Secion  904  general  limitalion  taxet  Irem  yeers  preceding  1963  deemed  accrued  under  aection  904(c).. 
8.  (a)  Excess  section  907(a)  limitation  (excess  of  line  5<a)  over  sum  of  line  2  and  line  7(a)).. 


(I>)  Exceta  tectioo  904  genertf  imitation  (excess  of  line  5(b)  over  sum  of  line  4.  lesser  o(line2andlineS(a).  andline 
9.  Limit  on  FOaitwett^^  acoriiad  under  tection  807(0  (tester  of  line  8(a)  and  line  8(b)) 


1963 


$15,000 

7.500 

8.000 

3.200 

6.900 

10.560 

600 

0 

0 

0 

0 

480 
0 


1964 


620,000 

9.200 

5.000 

2.000 

9.200 

11.500 

0 

0 

0 

0 

0 

300 

0 


1966 


610.000 

4,200 

10.000 

aooo 

4.600 
9.200 
0 
0 
0 
0 


ZJOOO 


X  has  unuaed  1963  FOC^  taxet  of  S600. 
Since  the  excett  section  907(a)  limitation  for 
1964  is  zero,  the  unused  FOGEI  taxes  are 
carried  to  1985.  Of  the  S800  carryover.  $400  is 
deemed  accrued  in  1965  and  the  balance  of 
$200  is  carried  to  following  years  (but  not  to  a 
year  after  1988).  After  the  carryover  from 
1963  to  1985,  the  excess  section  904  general 
limitation  for  1965  (line  8(b))  is  reduced  by 
$400  to  $1,600  to  reflect  the  amount  of  1983 
FOGEI  taxes  deemed  accrued  in  1965  under 
section  907(0. 

Par.  10.  A  new  center  heading  is  added 
to  precede  §1.911-1  to  read  as  follows: 


Earned  Income  of  Citizens  or  Residents 
of  United  States 

Laiwrence  B.  Gibbt. 

Commissioner  of  Internal  Revenue. 
Approved:  September  15, 198a 

O.  Donaldaoa  Chapoton, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  89-449  Filed  1-19-89;  8:45  am| 
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AOENCV:  Federal  Mine  Safety  and 
Health  Review  Commission. 
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;  This  rule  adopts,  with  minor 
stylistic  changes,  an  interim  rule  that 
revised  the  Commission's  regulations 
concerning  fees  and  fee  waivers  for 
processing  Freedom  of  Information  Act 
requests  in  accordance  with  the 
standards  required  by  the  Freedom  of 
Information  Reform  Act  of  1966. 


I  OATt:  Final  rule  effective 
January  23. 1980. 

NM  FURTMM  MTONMATIOM  COWACIS 
L  Joseph  Ferrara,  General  CounseL 
Office  of  the  General  Counsel.  1730  K 
Street.  NW.  6th  Floor.  Washii^on.  DC 
20006,  telephone.  202-65^-5610  (202-666- 
2873  for  TDD  Relay).  These  are  not  toll- 
free  numbers. 

Freedom  of  Information  Reform  Act  of 
1986.  Pub.  L  g9-67a  sections  1801-1804. 
100  Stat.  3207.  3207-48  (1988)  (FOIA 
Reform  Act),  amended  the  Freedom  of 
Information  Act.  5  U.S.C  552  (FOIA). 
and  established  a  new  fee  structure  for 
fees  generally  as  well  ss  for  certain 
categories  of  requests.  In  addition,  a 
revised  statutory  standard  governing  the 
waiver  of  FOIA  fees  was  established. 

On  January  12. 1988  the  Commission 
published  at  53  FR  737  through  739  an 
interim  rule  effective  February  11. 1988, 
revising  the  Commission's  regulations  at 
29  CPR  Part  2702  concerning  fees  and 
fee  waivers  for  processing  FOIA 
requests  in  accordance  with  the 
standards  required  by  the  FOIA  Reform 
Act.  The  interim  rule  revised  20  CFR 
2702.5  and  added  new  |i  2702.6  through 
2702.8.  Comments  were  requested. 

The  Commission  has  found  that  the 
interim  regulations  have  operated 
effectively  since  they  became  operative 
more  the  eleven  months  ago.  No 
comments  were  received  in  response  to 
the  January  12. 1988  notice.  Accordingly, 
with  minor  stylistic  changes,  the  interim 
rule  amending  29  CFR  Part  2702.  which 
was  published  at  63  FR  737  through  738 
on  January  12, 1988,  is  adopted  as  a  final 
rule. 

list  of  Subjects  b  29  CFR  Part  2788 

Freedom  of  information. 

Accordingly.  20  CFR  Part  2702  is 
uunded  as  follows: 

1.  The  suthority  citation  for  Part  2702 
continues  to  read  as  follows: 


:  S  U.aC  a62(aN4NA) 

2.  Section  2702JI  is  revised  to  read  as 
follows: 

|f708J 


I  tbc  fen  direct  coats  of 
searching  for.  reviewing  for  release,  and 
duplicating  the  records  sought 

(d)  When  records  are  being  reauested 
by  educational  or  noncommercial 
scientific  institutions  whose  purpose  is 
scholarly  or  scientific  research,  and  not 
for  commercial  use,  the  requester  will  be 
assessed  only  for  the  cost  of  duplicating 
the  records  sought  but  no  charge  will  be 
made  for  the  first  100  paper  pages 
reproduced. 

(c)  When  records  are  being  requested 
by  representatives  of  the  news  media, 
the  requester  wiU  be  assessed  only  for 
the  cost  of  duplicating  the  records 
sou^t  but  no  charge  will  be  made  for 
the  first  100  paper  pages  reproduced. 

(d)  For  any  other  request  not 
described  in  paragraphs  (a)  through  (c) 
of  this  section,  the  requester  will  be 
assessed  die  full  direct  costs  of 
searching  for  and  duplicating  the 
records  sought  except  that  the  first  two 
hours  of  manual  search  time  and  the 
first  100  paper  pages  of  reproduction 
shall  be  fuiiiished  without  charge. 

(e)  For  purposes  of  paragraphs  (b) 
throu^  (d)  of  this  section,  whenever  it 
reasonably  appears  that  a  requester  of 
records  or  a  group  of  requesters  is 
attempting  to  break  a  request  down  into 
s  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  such 
requests  will  be  aggregated  and  fees 
assessed  accordingly. 

3.  Sections  27026  thrbu^  27026  are 
revised  to  read  as  follows: 


(a)  When  documenis  are  requested  for 
commercial  use.  requesters  will  be 


ItTOU  Peei 

(a)  Search  fee.  The  fee  for  searching 
for  information  and  records  shall  be  $10 
per  hour  for  clerical  time  and  S20  per 
hour  for  professional  time.  Fees  for 
searches  of  computerized  records  shall 
be  the  actual  cost  to  the  Commission  but 
shall  not  exceed  9300  per  hoitf.  This  fee 
includes  machine  time  and  that  of  the 
operator  and  clerical  personnel  The  fee 
for  computer  printouts  shall  be  S-40  per 
page,  if  search  charges  are  likely  to 
exceed  125.  the  requester  shall  be 
notified  of  the  estimated  amount  of  fees. 
unless  the  requester  has  indicated  in 
advaitoe  his  willingness  to  pay  fees  as 
high  as  those  anticipated.  Time  spent  on 
unsuccessful  searches  shall  be  fully 
charged 

(b)  Review  fee.  The  review  fee  shall 
be  charged  for  the  initial  examination  by 
the  Executive  Director  of  documents 
located  in  response  to  s  request  in  order 
to  determine  if  it  may  be  withheld  from 
disclosure,  and  for  the  deletion  of 
portions  that  are  exempt  from 
disclosure,  but  shall  not  be  charged  for 
review  by  the  Chairman  or  the 
Commissioners.  See  |  2702J.  The 
review  fee  is  130  per  hour. 


(c)  Dupiicatiag  fee.  The  copy  fee  for 
each  page  of  paper  up  loSVfc'  X 14' 
shall  be  t.15  per  copy  par  page.  Any 
private  sector  services  required  wiU  be  . 
assessed  at  the  charge  to  the 
Conunission.  If  duplication  charges  are 
likely  to  exceed  925.  the  requester  shall 
be  notified  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  his  willinyiess  to  pay  fees  as 
high  as  those  anticipated. 


(27027    Ne 


errsducionof 


(a)  No  fees  shall  be  charged  to  any 
requester,  including  commercial  use 
requesters,  if  the  anticipated  cost  of 
processing  and  collecting  the  fee  would 
be  equal  to  or  greater  than  the  fee  itself. 
Accordingly,  the  Commission  has 
detemined  that  fees  of  less  than  $10 
shall  be  waived. 

(b)  Documents  shall  be  furnished 
without  any  charge  or  at  a  charge 
reduced  below  the  fees  otherwise 
applicable  if  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(1)  The  following  six  factors  will  be 
employed  in  determining  when  such  fees 
shall  be  waived  or  reduced: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requesteid  records 
concerns  "the  operations  or  activities  of 
the  government": 

(ti)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  govenunent 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding": 

(iv)  The  significance  of  contribution  to 
public  understanding:  Whether  the 
disclosars  is  likely  to  contribute 
"significantly"  to  public  understanding 
of  government  operations  or  activities; 

(v)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosurr.  and.  if  so 

(vi)  The  primary  interest  in  disclosure: 
Wliether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commerical  interest  of  the  requester." 


(2)  The  Executive  Director,  upon 
request  shall  determine  whether  a 
waiver  or  reduction  of  fees  is  warranted. 
Requests  shall  be  made  concurrentiy 
with  requests  for  information  under 
{  2702.3.  Appeals  of  adverse  decisions 
may  be  made  to  the  Chainnan  within  5 
working  days.  Determination  of  appeals 
will  be  made  by  thie  Chainnan  within  10 
working  days  of  receipt 

I2702J   Advance peyment of feee; 


(a)  Advance  payment  of  fees  generally 
will  not  be  required.  However,  an 
advance  payment  (before  work  is 
commenced  or  continued  on  a  request) 
may  be  required  if  the  charges  are  likely 
to  exceed  $250. 

(b)  Requesters  who  have  previously 
failed  to  pay  a  fee  charged  in  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  billing)  may  be  required  first  to  pay 
that  amoimt  plus  any  applicable  interest 
(or  demonstrate  that  the  fee  has  been 
paid)  and  then  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  new  or  pending 
request  is  processed. 

(c)  Interest  charges  may  be  assessed 
on  any  unpaid  bill  starting  on  the  31st 
day  following  the  day  on  which  the 
billing  was  sent  at  the  rate  presecribed 
in  31  U.S.C.  3717  and  will  accrue  from 
the  date  of  billing. 

(d)  The  Debt  Collection  Act  of  1982. 
Pub.  L  97-365,  including  disclosure  to 
consumer  credit  reporting  agencies  and 
the  use  of  collection  agencies  will  be 
utilized  to  encourage  payment  where 
appropriate. 

Dated:  Januaty  12. 1989. 
Fofd  B.  Fotd. 

Chairman,  Federal  Mine  Safely  and  Health 

Review  Commission. 

(FR  Doc.  89-1286  Piled  1-10-80;  8:45  am] 
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OEPARTMENT  OF  THE  TREASURY 

91  CFR  Part  103 

Amendment  to  the  Bank  Secreqr  Act 
Regulations  Rotating  to  Domestic 
Currency  Transections 

AOmcv:  Departmental  Offices, 
Department  of  the  Treasury. 
action:  Final  rule. 


r.  Two  amendments  are  being 
made  to  the  Bank  Secrecy  Act 
regulations,  31  CFR  Part  103.  The  first 
amendment  to  31  CFR  103.27  clarifies 
that  a  person  conducting  currency 
transactions  for  another  person  must 
report  on  the  Currency  Transaction 
Report  (Form  4789,  the  "CTR")  the  name 


of  the  person  on  whose  behalf  the 
transaction  was  conducted.  The  second 
amendment  adds  a  definition  of 
"structuring"  to  the  anti-structuring 
provision  of  31  CFR  103.53,  which 
prohibits  a  person  from  structuring  or 
assisting  in  structuring,  or  attempting  to 
structure  or  assist  in  structuring,  any 
transaction  with  one  or  more  domestic 
financial  institutions  for  the  purpose  of 
evading  the  reporting  requirements. 
DATE:  These  hmendments  are  effective 
on  or  before  February  22, 1989. 
AOIMESS:  Amy  G.  Rudnick,  Director, 
Office  of  Financial  Enforcement  Office 
of  the  Assistant  Secretary 
(Enforcement).  Department  of  the 
Treasury.  Room  4320. 1500  Pennsylvania 
Avenue  NW.,  Washington.  DC  20220. 
FOR  FURTHCR  MFONMAHON  CONTACT: 
Kathleen  A.  Scott  Attorney  Advisor, 
Office  of  the  Assistant  General  Counsel 
(Enforcement),  (202)  566-9947. 
SUPPLEMENTARV  MFORMATION: 

Notice  of  Proposed  Rulemaking 

The  Bank  Secrecy  Act  Pub.  L  No.  91- 
508  (codified  at  12  U.S.C.  1829b.  12 
U.S.C.  1951  et  seq.,  and  31  U.S.C  5311- 
5324),  authorizes  the  Secretary  of  the 
Treasury  to  require  financial  institutions 
to  keep  records  aiul  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax.  or 
regulatory  matters.  Pursuant  to  31  U.S.C 
5313  and  the  regulations  thereunder, 
financial  institutions  are  required  to  file 
Currency  Transaction  Reports  with 
Treasury  on  transactions  in  currency  in 
excess  of  $10,000  "by,  through  or  to  such 
financial  institutions."  31  CFR  103.22(a). 

Two  amendments  were  proposed  to 
the  Bank  Secrecy  Act  regulations  on 
June  21, 1988  (53  FR  23289).  The  first 
amendment  proposed  would  clarify 
what  is  meant  by  the  phrase  in  31  CFR 
103.27  that  a  financial  institution  shall 
verify  the  identification  of  "any  person 
or  entity  for  whose  or  which  account"  a 
transaction  reportable  under  S  103.22  is 
to  be  effected.  (Emphasis  added).  Two 
cases  [United  States  v.  Murphy.  809  FJ2d 
1427  (9th  Cir.  1987)  and  United  States  v. 
Gimbel.  632  F.  Supp.  713  (E.D.  Wis. 
1984)).  have  held  that  the  Bank  Secrecy 
Act  regulations  and  the  Currency 
Transaction  Report  do  not  require  that 
die  name  of  the  person  for  whom  the 
transaction  is  being  carried  out  be 
disclosed  by  the  person  conducting  the 
transaction.  Treasury's  use  of  the  term 
"account"  in  the  phrase  "for  whose  or 
which  account"  in  31  CFR  103.27  was 
not  meant  to  identify  a  customer 
account  relationship  with  a  financial 
institution,  but  always  has  been 
interpreted  by  Treasury  to  be 
synonymous  with  "on  behalf  of."  as 


required  by  the  Bank  Secrecy  Act  itself, 
31  U.S.C  5313.  Section  5313  states  that 
"a  participant  acting  for  another  person 
shall  make  the  report  as  agent  or  bailee 
of  the  person  and  identify  the  person  for 
whom  the  transaction  is  being  made." 
Many  currency  transactions  never 
involve  any  sort  of  customer  bank 
account  at  all  [e.g.,  purchasing  money 
orders  with  cash). 

Although  no  other  courts  have 
adopted  die  holdings  of  Murphy  and 
Gimbel.  in  order  to  clarify  any  lingering 
ambiguify  in  1 103.27.  and  to  conform 
the  regulation  more  dosely  to  the 
statute.  Treasury  proposed  to  change  the 
phrase  "for  whose  or  which  account"  to 
"on  whose  behalf."  This  change  makes 
clear  that  the  financial  institution  must 
obtain  the  identify  of  and  other  required 
information  about  the  person  for  whom 
the  currency  transaction  was  conducted 
This  was  not  intended  to  be,  and  indeed 
is  not  a  new  requirement:  financial 
institutions  should  have  been  obtaining 
this  information  all  along,  and  placing  it 
in  Part  II  of  Form  4789.  the  Currency 
Transaction  Report  (CTR). 

The  second  proptMal  dealt  with  the 
"anti-structuring"  provision,  31  U.S.C 
5324,  added  by  the  Money  Laundering 
Control  Act  Subtitie  H  of  the  Anti-Drug 
Abuse  Act  of  1986,  Pub.  L  99-570 
(October  27, 1986).  Section  5324 
prohibits  any  person  from  structuring  or 
assisting  in  structuring,  or  attempting  to 
structure  or  assist  in  structuring, 
transactions  "for  the  purpose  of 
evading"  the  currency  transaction 
reporting  requirements,  and  also 
prohibits  a  person,  for  the  same  purpose, 
from  causing  or  attempting  to  cause  a 
financial  institution  to  fail  to  file  a  CTR 
or  to  file  a  CTR  that  contains  a  material 
omission  or  misstatement  of  fact.  The 
enactment  of  section  5324  clarified  that 
all  ciurency  transaction  structuring 
schemes  designed  to  evade  the  reporting 
requirements  are  unlawful,  regardless  of 
whether  the  $iaOOO  Uueshold  is  met  at  a 
single  financial  institution  on  a  single 
day.  See  H.R.  Rep.  No.  746. 99th  Cong.. 
2d  Sess.  18-20  (1986):  S.  Rep.  No.  433. 
99di  Cong.,  2d  Sess.  21-22  (1986). 

Since  the  structuring  provision  was 
enacted,  there  has  been  some  concern 
by  financial  institutions  that  neither  the 
statute  itself  nor  Uie  regulation  gives  a 
formal  definition  of  "structure"  or 
"structuring,"  although  the  only  court  to 
consider  the  question  ruled  that  the 
absence  of  a  definition  for  the  term 
"structuring"  does  not  render  the  statute 
unconstitutionally  vague.  US.  v.  Scanio. 
No.  CR  88-64T  (W.DJJ.Y.  Sept.  22, 1988.) 
Treasury  has  received  many  inquiries 
since  this  provision  was  passe  J  into  law 
in  1986  as  to  exacUy  what  the  term 
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"atructurlng"  noMns.  In  rMpoaM  to 
UiM*  raquMta,  Tr«asury  propoMd  for 
Inclusion  in  th«  Bank  Scmcy  Act 
regulations  a  definition  of  "structure**  or 
"structuring."  after  consultation  with  the 
Internal  Revenue  Service,  ttie 
Department  of  Justice  and  the  other 
Bank  Secrecy  Act  regulatory  agencies. 
The  propoeed  definition  provided  that  a 
person  itnictures  a  transaction  If: 

(1)  Acting  alone,  or  in  conjunction  with, 
or  on  behalf  ot  other  persons: 

(2)  He  conducts,  attempts  to  conduct  or 
assists  in  conducting: 

(3)  One  or  more  transactions  in 
currency: 

(4)  In  any  amount 

(5)  At  one  or  more  financial  institutions: 

(6)  On  one  or  more  days: 

(7)  In  any  manner 

(8)  For  the  purpoee  of  evading  the 
reporting  requirements  of  91  CFR 
103.22. 

The  phrase  "in  any  maimer"  ia 
defined  to  include,  but  is  not  limited  to. 
all  schemes  involving  the  breaking  down 
of  sums  of  currency  larger  than  $10,000 
into  sums.  Including  sums  at  or  below 
tlO.000,  or  through  the  conducting  of  a 
series  of  related  currency  transactions, 
including  transactions  at  or  below 
tiaooa  at  one  financial  Institution  or 
multiple  flnancial  Institutions  on  one  or 
more  days.  The  definition  also  states 
that  "|t]he  transaction  or  traiuactlons 
need  not  exceed  the  $10,000  reporting 
threshold  at  any  single  Rnancial 
institution  on  any  single  day  in  order  to 
constitute  structuring  within  the 
meaning  of  this  definition."  This  makes 
it  clear  that  structuring  Is  not  limited  to 
multiple  transactions  conducted  on  the 
same  day  at  a  single  financial 
institution. 


Forty  comments  were  received  In 
response  to  the  Notice  of  lYoposed 
Rulemaking.  Many  of  the  comments 
were  negative,  but  the  Issues  the 
comments  focused  on  indicated  a  need 
for  clartncation  of  the  responsibilitiea 
under  these  amendmentt.  rather  than  a 
need  to  change  the  proposals 
themselves. 


New  ObtigoUona 

There  was  much  confusion  on  the  part 
of  the  comroenters  on  this  particular 
proposal  On  an  initial  note,  many 
seemed  to  feel  that  a  new  obligation 
was  being  proposed. 

In  response  to  these  comments. 
Treasury  stresses  at  the  outset  that  this 
amendment  does  not  Impose  a  new 
obligation  upon  any  financial  institution; 
it  merely  clarlOes  the  regiilstion  to  state 


more  dearly  the  statutory  requirement 
that  "a  partidpanl  acting  for  another 
person  shall  make  the  report  as  agent  or 
bailee  of  the  person  and  identify  the 
person  for  whom  the  transaction  is 
being  made."  31  U3.C  5313.  Treasury 
always  has  intended,  and  consistently 
has  stated,  that  the  phrase  "of  any 
person  or  entity  for  whoee  or  which 
account  such  transaction  is  to  be 
effected"  refers  to  all  transactions 
conducted  by  one  person  for  another. 
i.e.,  as  an  agent  or  bailee,  not  )ust  those 
that  are  run  through  accounts.  Many 
transactions  conducted  on  behalf  of 
others  never  involve  an  account  at  all. 
Part  n  of  the  CTR  also  dearly  states  that 
the  flnandal  institution  must  identify  the 
individual  or  organixation  for  whom  a 
transaction  is  conducted.  Therefore,  this 
should  not  be  seen  as  a  new  obligation 
for  flnandal  Institutions,  but  a 
dsrification  of  an  existing  one. 

Beneficial  Owner 

Many  questioned  the  use  of  the  term 
"beneflcial  owner"  and  whether  that 
meant,  for  example,  that  transactions  on 
behalf  of  corporations  would  need  to 
have  the  stockholders  of  the  corporation 
listed  in  Part  Q  of  the  CTR. 

In  Part  n  of  the  CTR.  the  flnandal 
InstituUon  identifies  the  individual  or 
organization  on  whose  behelf  the 
transaction  was  conducted.  The 
deflnitioo  of  "person"  for  purposes  of 
the  Bank  Secrecy  Ad  regulations,  31 
CFR  103.11(1).  should  be  consulted  for 
guidance: 

An  indivldttal.  a  oofporalioa  a  partoerahip.  a 
trsst  or  ■state,  a  toini  stocl(  company,  an 
association.  ■  syndicata.  joint  venture,  or 
other  anlnoorporatad  organisation  or  group, 
and  aU  anbtlaa  cognizat>l«  as  la^l 
personalltlas. 

Thua.  if  a  currency  tranaaction  in  excess 
of  tlCOOO  is  being  conducted  for  a 
corporation,  only  the  information  on  the 
oofporation  Itself  is  needed  for  Part  D  of 
the  CTR.  and  there  is  no  need  to 
determine  the  names  of  the  stockholders 
in  order  to  complete  the  CTR.  In  order  to 
be  consistent  with  the  regulations,  the 
CTR  is  being  revised  to  reference  the 
term  "person." 

The  term  "beneficial  onvner"  was  used 
in  the  Notice  as  merely  snother  term  to 
designate  the  person  on  whoee  behalf 
the  transaction  was  conducted. 

Knowledge  Requirement 

Many  conunenters  questioned  bow  a 
financial  institution  was  to  gain 
knowledge  of  whether  a  person  is  doing 
the  transaction  for  someone  else.  Some 
conunenters  wondered  If  Treasury  was 
imposing  s  positive  dufy  to  inquire  of 
every  customer  if  the  transaction  was 


being  conducted  on  behalf  of  someone 
else. 

The  Bank  Secrecy  Act  requires 
finandal  institutioos  to  file  oonplete 
and  accurate  CTR's.  Sactkn  5313  dearly 
requires  the  flnandal  Institution  to 
ascertain  the  real  party  in  interest  where 
an  agency  relatioiiship  exists.  Asking 
the  customer  dearly  is  one  way  oi 
obtaining  the  information  needed  to 
complete  the  CTR.  Treasury  currentfy  is 
considering  fatvre  regolatory  and 
administrative  action  to  require  tellers 
to  inquire  of  each  of  their  customers  for 
the  infoimation  needed  to  complete  the 
CTR.  if  that  infbmation  cannot 
otherwise  be  obtained  from  customer 
records.  In  the  meantime.  Treasury 
recommends  that  tellers  ask  their 
customers  for  the  information  they  need 
to  complete  the  CTR.  if  they  do  not 
already  have  that  information  in 
customer  records,  and  to  ask  each 
customer  for  each  transaction  if  he  is 
conducting  the  transaction  on  behalf  of 
someone  else,  as  that  information  is 
unique  to  each  transaction  and  will  not 
appear  on  a  customer's  signature  card  or 
other  records. 

In  addition,  as  Treosory  has 
consistentfy  stated  In  the  past, 
"knowledge"  clearly  also  indudes  the 
concept  of  "willful  blindness" 
articulated  in  the  case  of  United  States 
V.  lewell.  532  F.2d  007  (9di  dr.),  cert 
denied.  420  U.&  051  (197B).  This  concept 
applies  to  a  person  who  has  deliberately 
avoided  positive  knowledge.  As  the 
court  stated  in  the  Jewell  case,  "if  a 
person  has  his  suspicions  aroused  but 
then  deliberately  omits  to  make  further 
inquiries  because  he  wishes  to  remain  in 
Ignorance,  he  la  deemed  to  have 
knowledge."  Thus,  if  a  financial 
institution  suspects  that  aomeone  may 
be  either  conducting  carrency 
transactions  or  having  them  conducted 
on  his  behalf,  in  amounts  totaling  more 
than  SlOAA  but  deUberately  refuses  to 
ask  questiotts  because  it  wants  to 
remain  Ignorant,  and  therefore 
"innocent."  the  finandal  Institution  will 
be  deemed  to  have  knowledge  for 
purposes  of  assessing  liebiUfy  imder  the 
Bank  Secrecy  Act 

Practicalitiea  of  Compliance 

Many  comments  raised  questions  of 
the  practicalities  of  complying  with  the 
requirement.  Some  pointed  out  that  this 
information  could  not  be  obtained  if  the 
deposit  was  made  by  use  of  an 
automated  teller  madiine  or  a  night 
depository,  or  handled  by  a  courier. 
Some  conunenters  asked  whether  they 
could  rely  on  the  infomation  given  to 
them  by  the  person  conducting  the 
transaction  and/ or  the  information  in 
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the  file  on  the  person  on  whose  behaH 
the  transaction  was  being  conduded. 
Several  conunenters  inquired  what  they 
should  do  if  a  customer  either  refuses  to 
give  the  needed  information  or  does  not 
have  the  information  to  give.  Treasury 
notes  that  these  questions  are  not 
unique  to  this  amendment  and  have 
been  raised  before  with  respect  to  the 
various  requiiaments  of  the  Bank 
Secrecy  Act  generally. 

In  response  to  these  comments. 
Treasury  notes  that  a  financial 
institution  may  rely  on  the  faiformation 
contained  in  its  records  if  the  customer 
cofuhiding  the  currency  transaction 
does  so  on  behalf  of  a  person  on  whom 
the  financial  institution  has  records. 
Finandal  institutions  also  may  rely  on 
the  information  given  to  them  by 
someone  conducting  a  currency 
transaction  on  bdialf  of  another  unless 
the  finandal  institnUon  has  knowledge 
that  the  information  is  incorrect  If  die 
transaction  is  conducted  by  use  of  an 
automated  teller  machine  or  a  night 
depository,  or  by  a  courier  and  the 
information  on  the  person  on  whose 
behalf  the  transaction  was  conduded  is 
fragmentary,  then  the  CTR  should  be 
filled  out  as  completely  as  possible, 
using  the  information  accompanying  the 
transaction  and  filling  in  what  can  be 
obtained  from  customer  records  at  the 
finandal  institution.  The  CTR  has  a 
block  to  check  to  indicate  that  the 
transaction  was  conducted  through  a 
night  depository,  automatic  teller 
machine,  or  armored  car  service,  all  of 
which  could  account  for  an  incomplete 
CTR. 

In  transactions  conducted  by  a 
courier,  the  information  concerning  the 
courier  is  placed  in  Part  I  of  the  CTR, 
and  the  information  on  the  person  on 
whose  behalf  the  transaction  is  being 
conduded  (for  example,  a  deposit  to  a 
corporation's  checking  account)  goes  in 
Part  n.  If  the  courier  is  conducting 
currency  transactions  for  more  than  one 
person,  which  either  separately  or 
together  aggregate  to  more  than  $10,000, 
then  the  information  concerning  the 
additional  persons  on  whose  behalf  the 
transactions  are  being  done  is  entered 
on  the  back  of  the  CTK  or  on  an 
addendum  to  the  CTR. 

Several  conunenters  raised  the 
question  of  whether  a  finandal 
institution  must  refuse  a  transaction  if 
the  person  conducting  the  transaction 
cannot  provide  needed  information  on 
the  person  on  whose  behalf  the 
transaction  is  being  conducted,  and  the 
financial  institution  does  not  have 
account  records  on  that  person  to  supply 
the  required  information.  The  Bank 
Secrecy  Act  neither  requires  nor 


prohibits  a  financial  institution  to  refuse 
a  currency  transaction  when  the 
finandal  institution  cannot  obtain  the 
information  necessary  to  conqriete  the 
CTR.  However,  imder  the  Ad  and  the 
regulations,  financial  institutions  are 
responsible  for  filing  complete  and 
accurate  CTR's.  Section  103.26  of  the 
regulations  spedficalfy  requires  that  all 
information  on  die  CTR  be  furnished. 
The  Ad  and  regulations  further  provide 
for  botii  criminal  and  dvil  sanctions  for 
willful  violation  of  any  provision  of  the 
regulations.  Thus,  failure  to  obtain 
cmnplete  infoimation  could  result  in 
criminal  and/or  dvil  liabilify  for 
finandal  institutions. 

Examples 

Finally,  many  conunenters  asked  for 
examples  of  what  the  amendment 
means.  While  Treasury  cannot  compile 
an  exhaustive  Ust  of  the  various  ways 
that  a  person  can  condud  a  transaction 
for  another,  listed  below  are  several 
simple  exaDq)les  the  illustrate  various 
ways  of  performing  transactions  for 
others  and  die  finandal  institution's 
corresponding  Bank  Secrecy  Ad 
responsilulities.  While  lot  consistency 
purposes,  all  the  financial  institutions 
listed  in  the  examples  are  banks,  these 
examples  generally  are  ai^licable  to 
other  finandal  institutions. 

— Mary  )oiies  walks  into  the  tunk.  and 
deposits  tlSjno  into  her  personal  checking 
account  If  alie  is  conducting  the  transaction 
for  herself,  the  amendment  is  not  relevant 
because  Part  II  of  the  CTR  does  not  need  to 
be  completed. 

— )ohn  Stevens  comes  into  the  bank  and 
deposits  $18,000  into  Mary  Jones'  savings 
account  Because  tliis  currency  transaction 
may  be  on  behalf  of  another  person.  Treasury 
recommends  tltat  tiie  banli  ask  Mr.  Stevens  if 
he  is  conducting  tlie  transaction  on  behalf  of 
another.  If  John  Stevens  is  performing  the 
transaction  on  behalf  of  someone  other  than 
himself,  the  identification  Information  on  him 
woald  be  placed  in  Part  I  of  the  CTR  (which 
asks  for  infonnation  concerning  the  person 
conducting  the  transaction  with  the  flnancial 
institutioa)  and  tiie  information  on  the  person 
on  whose  behalf  the  transaction  was 
conducted  is  placed  in  Part  D  of  the  CTR 
(which  asks  for  information  concerning  the 
person  on  whose  behalf  the  transaction  was 
conducted). 

— Wiliam  Evans  comes  into  the  bank  and 
deposits  $15,000,  representing  fees  paid  to  a 
law  rirm  partnership,  of  which  he  is  a 
member,  into  the  law  firm  partnership's 
operating  account.  The  informatioa  on  Mr. 
Evans  would  go  in  Part  I  of  the  CTR.  while 
the  infonnation  on  the  law  firm  partnership 
itself  (a  "person"  under  1 103.11(1])  would  go 
in  Part  11.  Tlie  bank  does  not  list  all  the  law 
firm  partnership's  partners  in  Part  D. 

— Mr.  Evans  comes  in  the  next  day  and 
deposits  $25,000  into  three  of  the  law  firm 
partnership's  trust  accounts  on  behalf  of 
three  of  tlie  law  firm  partnership's  clients. 


The  bank  acoo«mto  are  clearly  labeled  as 
trust  accounts.  Ttie  financial  institution 
should  list  the  information  on  Wi.  Evans  in 
Part  I  of  the  CTR.  and  die  informatioo  on 
each  of  tlie  law  firm  partnership's  dienU  in 
Part  11  of  the  CTR.  because  the  money  is 
theirs,  not  the  law  firm  partnetriiip's.  In 
addition,  the  new  (Hit  form,  which  is 
expected  to  t>e  available  in  January  1989.  will 
require  the  informatioa  on  the  law  firm 
partnership  itself  also  to  be  bsted  in  Part  IL 
on  the  back  of  ttie  CTR. 

—Angela  Brown,  the  manager  of  Lee's 
Balceiy.  presents  a  check  nude  payal>le  to 
cash  and  drawn  on  the  bakery's  account 
Because  the  custoowr  conducting  the 
transaction  is  not  the  same  as  the  name  of 
the  account  holder,  the  l>ank  should  inquire 
of  Ms.  Browm  if  she  is  cashing  the  check  on 
the  l>akery's  behalf.  If  she  is  cashing  die 
check  on  the  Itakety's  behalf,  the  information 
on  the  bakery  would  lie  placed  in  Part  It  and 
the  information  on  Ms.  Brown  would  be 
placed  in  Part  L 

—Monica  Roberts,  a  courier,  comes  into 
the  bank  and  deposits  $50,000  into  the 
Sunshine  Corporation  chediing  acconnt. 
Treasury  recommends  that  the  bank  ask  the 
courier  wliether  she  is  acting  on  behalf  of 
Sunshine  Corporation.  Tlie  information  on  tlie 
courier  goes  in  Part  L  The  information  on  the 
person  on  whose  belulf  die  courier  is  making 
the  deposit  whether  obtained  Cram  tlw 
courier  or  the  bank's  records,  goes  in  Part  IL 
(A  corporation  is  considered  a  persoo  under 
1 103.11(1).  The  bank  wouM  not  list  all  of  the 
corporation's  stockholders.) 

— )im  Green  comes  into  the  liank  with 
$25,000  in  cash  and  purchases  a  tiank  check 
with  himself  named  as  payee.  In  order  to 
ensure  an  accurate  CTR.  Treasury 
recommends  that  the  bank  ask  the  customer 
for  whom  the  transaction  is  being  conducted. 
If  Mr.  Green  is  conducting  tlie  transaction  for 
himself,  the  bank  will  not  fiO  out  Part  U.  If  he 
is  conducting  it  on  li^ialf  of  another,  the 
bank  must  complete  Part  II  with  the 
information  on  the  person  on  whose  behalf 
the  transaction  is  being  conducted. 

— )im  Green  comes  into  the  bank  with 
$30,000  in  currency  and  purchases  a  bank 
check  with  Susan  Smith  listed  as  the  payee. 
Because  Mr.  Green  may  be  performing  this 
transaction  for  someone  other  than  himselL 
Treasury  recommends  that  the  bank  ask  Mr. 
Green  if  he  is  conducting  the  transaction  on 
behalf  of  another.  If  he  is  conducting  the 
transaction  on  liehalf  of  another,  the 
information  on  Mr.  Green  is  placed  in  Part  I 
and  the  infonnation  on  ttie  person  on  whose 
behalf  the  transaction  is  being  conducted  is 
placed  in  Part  IL 

— Susan  Smith  comes  into  the  liank  and 
purchases  bearer  money  orders  with  $2S4M)0 
in  cash.  The  bank  has  knowledge  diat  she  is 
a  frequent  customer  and  often  carries  large 
amounts  of  money  to  buy  bearer  money 
orders.  When  aslced.  she  give  her  occupation 
as  "unemployed."  Because  this  currency 
transaction  may  be  on  behalf  of  another 
person.  Treasury  recommends  that  the  bank 
ask  Susan  Smith  if  she  is  conducting  the 
transaction  on  behalf  of  another. 
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PrapoMd  Sinicturiiif  DaAoitioo 

Moct  of  th«  commenis  on  th« 
propoMd  ttnictuiins  deHnition  ccnierad 
•round  perceived  additional  duties  on 
the  part  of  financial  institutions,  and 
whether  Treasury  could  give  additional 
guidance  on  the  question  of  "assisting** 
In  structuring. 

Additional  Dutim 

Some  financial  institutions  were 
concerned  that  this  amendraent  would 
place  additional  responsibilities  upon 
financial  institutions  to  track  currency 
transactions  that  take  place  over  more 
than  one  business  day  to  ascertain 
whether  there  has  been  structuring.  Just 
as  they  are  currently  required  to 
■SV^ot*  currency  transactions  of 
which  they  are  aware  that  take  place 
during  the  same  business  day  to 
determine  whether  the  reporting 
threshold  under  1 103^  had  been 
reached. 

In  response  to  these  comments. 
Treasury  notes  that  this  amendment 
places  no  new  additional  duties  upon 
financial  institutions:  it  merely  codifies 
the  existing  interpretation  of  structuring. 
The  amendment  also  imposes  no 
additional  recordkeeping  or  tracking 
responsibilities.  There  Is  no  need  to  set 
up  separate  tracking  systems  to  detect 
currency  transactions  that  aggregate  to 
more  than  $10,000  over  more  than  one 
business  day  because  financial 
institutions  are  required  to  file  CTR's 
only  when  a  currency  transaction  is 
conducted  which  exceeds  flOiOOO  on  (me 
business  day. 

If  the  financial  institution  suspects, 
either  because  of  the  personal 
knowledge  of  Its  employees  or  because 
of  Its  computer  or  other  recordkeeping 
system,  that  structuring  is  taking  place, 
the  financial  inslllution  should  check  its 
records  to  ascertain  whether  currency 
transactions  have  taken  place  that  must 
be  reported  pursuant  to  31  GPR 
10U2(a).  and  should  report  its  suspicion 
Ihat  structuring  has  taken  place  to  the 
local  office  of  the  Internal  Revenue 
Service's  Criminal  Investigation 
Division.  See  BSA  Administrative  Ruling 
88-1.  |une  22. 1988.  published  at  S3  FR 
40082.  40064  (October  13. 1908). 

Any  information  provided  to  the  IRS 
should  be  given  within  the  confines  of 
section  1103(c)  of  the  Right  to  Financial 
Privacy  Act.  12  UAC  3401-3422. 
Section  1103(c)  of  that  Act  permits  a 
financial  institution  to  notify  a 
government  authority  of  certain 
Information  relevant  to  a  possible 
violation  of  any  statute  or  regulation. 
Such  information  may  consist  of  the 
names  of  any  Individuals  or  corporate 
entities  Involved  In  the  suspicious 


transactions;  account  numbers;  honte 
and  business  addresses:  social  security 
numbers;  type  of  account:  interest  paid 
on  account:  location  of  the  branch  or 
office  where  the  suspicious  transaction 
occurred:  a  specificatioa  of  the  offense 
that  the  flnancial  institution  believes 
has  been  commilted:  and  a  description 
of  the  activities  giving  rise  to  the  bank's 
suspicion.  S.  Rep.  90^433,  OOth  Cong..  2d 
Sess..  15-18. 

Additionally,  a  financial  Institution 
many  be  required,  by  the  Federal 
regulatory  agency  that  supervises  it.  to 
submit  a  criminal  referral  form.  Thua,  a 
financial  institution  should  check  «vitb 
its  regulatory  agency  (o  determine 
whether  a  referral  form  should  bt 
submitted. 

Assiating  in  Structuring 

Another  point  that  some  commenters 
raised,  not  directly  related  to  the 
definition  of  "structuring."  was  that 
some  financial  institutions  were 
concerned  that  there  were  no  guidelines 
to  help  the  financial  institution  in 
determining  what  "assisting"  in 
structuring  meant,  and  that  they  would 
be  subfect  to  penalties  if  a  financial 
institution  merely  explained  the 
structuring  prohibition  to  its  customers. 

In  response.  Treasury  emphasizes  that 
the  structuring  activity  must  be  for  the 
purpoea  of  evading  the  reporting 
requirements  of  f  103.22.  Thus,  before  a 
rmancial  institution  may  be  held  liable, 
either  criminally  or  civilly,  for  assisting 
a  customer  in  structuring  transactions, 
the  financial  instituUoo  must  have 
knowledge  that  its  customer  is 
attempting  to  circumvent  the  1 103.22 
reporting  requirement  and  the  financial 
institution  must  assist,  that  is.  aid  or 
help,  the  customer  in  that  attempt.  If  a 
customer  disguises  multiple  cash 
transactions  at  a  financial  institution, 
without  the  complicity  of  any  officer  or 
employee  of  the  institution,  and  the 
financial  institution  after  diligent  use  of 
its  manual  or  automated  aggregation 
systems  (or  sny  other  means)  has  no 
knowledge  that  these  bvnsactions  were 
by  or  on  behalf  of  the  same  customer, 
the  financial  institution  has  not 
knowingly  and  willfully  violated  the 
"assisting  in  structuring"  provision  of 
the  Bank  Secrecy  Act.  However,  if  a 
financial  Institution  suspects  a  customer 
of  structuring,  perhaps  becauae  of 
repeated  transactions  just  under  SlOAXt, 
but  refuses  to  investigate  further 
because  it  wants  to  remain  in  ignorance, 
the  financial  institution  may  be  deemed 
to  have  knowledge  of  structuring  by 
virtue  of  iU  "willful  blindness. "  See 
United  State*  v.  /eweJl.  532  F.2d  807  (9th 
Or.),  cert  denied,  42«  VS.  961  (1970). 


Although  the  term  "assist  in 
structuring"  encompasses  a  wide  range 
of  actions  that  no  single  definition  can 
fully  address,  s  distinction  can  be 
drawn  between  merely  explaining  the 
requirements  of  this  partioilar  law. 
which  is  permissible,  and  advising  the 
customer  how  to  evade  those 
requirements,  which  clearly  would  be  a 
violation  of  the  Bank  Secrecy  Act.  For 
example,  a  bank  employee,  in  response 
to  a  customer's  questions,  explained 
that  all  same  business-day  cash 
transactions  in  excess  of  $ia000  had  to 
be  reported  to  the  government  that  any 
transaction  of  less  than  $10,000  need  not 
be  reported,  and  that  structuring  of 
transactions  to  evade  the  reporting 
requirement  is  illegal.  By  merely 
explaining  the  law  to  the  customer,  the 
bank  has  not  assisted  the  customer  in 
structuring  the  transaction.  Moreover,  if 
the  customer  then  decided  to  deposit 
only  |B.00a  the  bank  is  not  required  to 
file  a  report  under  1 103.22.  A  financial 
institution  is  required  to  file  a  report 
only  if  a  single  currency  transaction,  or 
aggregated  multiple  currency 
transactions  of  which  the  financial 
institution  has  knowledge,  exeeds 
$10,000  during  a  single  business  day. 
However,  if  in  that  latter  example,  there 
were  circumstances  leading  the 
fmancial  institution  to  believe  that  the 
customer  was  structuring  his 
transactions  to  avoid  the  filing  of  a  CTR. 
then  it  should  report  that  fact  to  the 
local  Internal  Revenue  Service  Criminal 
Investigation  Division,  along  with  the 
information,  noted  above,  which  is 
permissible  to  disclose  under  the  Right 
to  Financial  Privacy  Act.  See  BSA 
Administrative  Ruling  88-1.  June  22. 
198& 

Examplea 

Finally,  some  commenters  asked  for 
some  examples  of  structuring.  While  the 
following  examples  are  by  no  means 
exhaustive,  the  following  acts  are 
characteristic  of  persons  who  are 
seeking  to  structure  transactions  to 
avoid  the  reporting  requirements  of 
1103.22: 

— llw  person,  after  being  infonned  thai  the 
inaiitutjon  intends  to  file  a  report  on  the 
trsnMction.  seelu  to  take  back  part  of  the 
currency  in  order  to  reduce  tlie  amount  of  the 
transaction  to  tiaoOO  or  less. 

—The  person  conducts  multiple 
transactions 

— Bach  involving  less  than  tlO.000.  but 
totaling  more  than  $10,00— over  the  course  of 
several  consecutive  or  near-consecutive  days 
(e^..  Monday.  Wednesday,  and  Friday), 
wiietiter  at  the  same  flnancial  institution, 
different  l>ranchea  of  the  same  institution,  or 
different  institutions. 


—Two  or  more  persons  enter  a  fmancial 
institutioa  together  and  separately  make  cash 
purchases  of  inatnaneats  sadi  as  cashier's 
checks  thM  indMdaaUy  do  not  exceed 
tiaooa  but  that  total  moie  thaa  glOMa  from 
different  tellers  in  the  saaie  institution. 

—A  customer  makes  a  gB.000  depoait  at 
1:58  p.m.  and  a  second  deposit  of  tBjDOD  at 
2:01  p.m.  wlien  the  bank's  business  day 
changes  et  2  p  jb. 

—A  cuelomer  cones  into  tbe  bank  on 
Monday,  Tassday.  Wednesday  and 
Thursday,  and  each  tiaM  depoeito  88.000  into 
his  checking  aocoaat  On  PHday.  the 
customer  comes  in  and  orders  that  the 
832.000  he  depoaited  over  the  course  of  those 
four  days  be  wire-transferred  out  of  the 
country. 

CopclusioB 

After  consideration  of  all  the 
comments  submitted.  Treasury  is 
adopting  the  amendments  as  proposed, 
without  change.  The  Authority 
paragraph  is  also  revised  to  reflect  the 
proper  statutory  references,  to  include 
the  recent  amendments  made  to  the 
Bank  Secrecy  Act  by  the  Anti-Drug 
Abuse  Act  of  1988,  Pub.  L 100-600, 
November  18. 198a 

Executive  Oidar  12291 

This  flnal  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  It  is 
not  anticipated  to  have  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
It  will  not  result  in  a  maior  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal  state,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  any  lignificant 
adverse  ^ects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets.  A 
Regulatory  Impact  Analysis  therefore  is 
not  reqnirad. 

Regulatmy  Flexibflity  Act 

it  is  hereby  certified  under  section 
e05(b)  of  the  Regulatory  Flexibility  Act 
5  U.S.C  801.  et  seq..  Uiat  this  final  rule 
will  not  have  a  si^iificant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Drafting  lofbniiatioD 

The  principal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Counsel  (Enforcement).  However, 
personnel  from  other  offices  participated 
in  its  development 

List  of  Sob^acts  in  n  CFR  Part  m 

Authority  delegations  (Government 
agencies).  Banks  and  banking.  Currency, 
Foreign  banking.  Investigations.  Law 
enforcement  Reporting  and 
recordkeeping  requirements.  Taxes. 


Aneodmeot 

For  the  reasons  set  forth  above.  31 
CFR  Part  103  is  amended  as  set  forth 
below: 

PART  103-nilANCIAL 
RECORDKEEPmQ  AND  REPOfmNQ 
OF  CURRENCY  AND  FOREIGN 
TRANSACTI0N6 

1.  The  authoiity  citation  for  Part  103  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  91-«)8.  Tide  1.  IM  Stat 
1114  (12  UJSJC  1730d.  1829b  and  1951-1959): 
and  the  Canency  and  Foreign  Transactions 
Reporting  Act  Pub.  L  9I-50B,  Title  n.  04  StaL 
1118,  as  amended  (91  U.S.C  S311-632B). 


{103.27   (Amsodad) 

2.  The  first  sentence  of  i  109.27  is 
amended  by  removing  "for  whose  or 
which  account"  and  adding  in  its  place 
"on  whose  behalf'. 

3.  Section  103.11  is  amended  by 
redesignating  paragraphs  (n),  (o),  (p),  (q) 
and  (r)  as  (o).  (p),  (q),  (r)  and  (s) 
respectively,  and  by  adding  a  new 
paragraph  (n)  to  read  as  follows: 

{103.11 


(n)  Structure  (structuring).  For 
purposes  of  section  103.53,  a  person 
structures  a  transaction  if  that  person, 
acting  alone,  or  in  conjimction  with,  or 
on  behalf  ot  other  persons,  conducts  or 
attempts  to  conduct  one  or  more 
transactions  in  ciurency,  in  any  amount 
at  one  or  more  financial  institutions,  on 
one  or  more  days,  in  any  manner,  for  the 
purpose  of  evading  the  reporting 
requirements  under  section  103.22  of  this 
Part.  "In  any  manner"  includes,  but  is 
not  limited  ta  the  breaking  down  of  a 
single  sum  of  currency  exceeding  $10,000 
into  smaller  sums,  induding  sums  at  or 
below  $10,000,  or  the  conduct  of  a 
transaction,  or  series  of  currency 
transactions,  including  transactions  at 
or  below  $10.00a  The  transacti(Hi  or 
transactions  need  not  exceed  the  $10,000 
reporting  threshold  at  any  single 
financial  institution  on  any  single  day  in 
order  to  constitute  structuring  within  the 
meaning  of  this  definition. 


{103.53    [Amandad] 

4.  Section  103^  is  amended  by 
adding  "(as  that  tenn  is  defined  in 
{ 103.11(n)  of  this  Part)"  after  die  word 
"Structure"  in  paragraph  (c). 

Dated:  December  21. 1988. 
Salvaion  R.  Maitodie. 

Assistant  Secretary  (Enforcement). 
(PR  Doc.  89-1344  Filed  1-19-89:  8:45  am) 
aaxaiG  coos  4SM-2S-M 


DEPARTMENT  OF  DEFENSE 

Depertineiit  of  the  Aimy,  Coipe  of 
EnQineere 

33CFRPwt203 

[ER  500-1-1] 

Efnef99ficy  Erapwynwiil  of  Aiwy  end 
Ottierr 


agency:  Army  Corps  of  Engineers.  DoD. 
ACnoH:  Final  rule. 

gUMMimv.  These  changes  amend  the 
regulation  dated  December  21, 1983.  and 
provide  revised  procedures  for  die 
Corps  of  Engineers  in  conducting  certain 
emergency  activities  pursuant  to  Public 
Law  (Pub  L)  84-99. 

Hiis  action  provides  minor 
modifications  to  clarify  previous  rules 
on  Corps  of  Engineers  emeigency 
operations  activities  in  support  of  state 
and  local  flood  fi^t  efforts.  The 
amended  rules  implement  procedures 
for  assistance  under  the  expanded 
authority  provided  by  section  917.  Pub. 
L  99-662.  amendment  to  Pub.  L  84-99. 
Notice  of  these  amendments,  inviting 
public  comments  was  published  as  an 
Interim  Final  Rule  in  tite  Federal 
Register  on  February  2. 1988.  No  public 
comments  were  received. 

EFFECnvc  date:  January  23. 1989. 

ADoncig.  For  further  information  write 
to:  HQUSACE  (CECW-OE-DJ. 
Washington.  DC  20314-1000. 


KM  fUKTHEH  eWNWUmON  COMTACn 
Mr.  Gaiy  M.  Can4)bell.  (202)  Z72rOZS\. 

sumEanfTANv  — t)iiAnoM:  The 

Corps  of  Engineers  has  authority  under 
Pub.  L  84-99  to  supplement  state  and 
local  flood  fight  activities.  However, 
prior  to  November  17. 1986.  there  was  no 
authority  to  continue  supplemental 
assistance  in  response  to  life  and 
improved  property  threatening 
situations  after  flood  waters  had 
receded.  Section  917.  Pub.  L  99-662 
expanded  the  audiorify  to  include 
activities  that  are  necessary  to  protect 
life  and  improved  property  from  a  threat 
resulting  &t>m  a  major  flood  or  coastal 
storm.  The  amendment  established  the 
basis  for  requesting  assistance,  time 
limitation  on  providing  assistance,  and 
types  of  potential  assistance. 

Note:  The  U.S.  Army  Corps  of  Engineers 
has  determined  that  this  regulation  is  not  a 
major  rule  under  Executive  Order  12291. 1 
certify  that  under  tiie  criteria  of  tlie 
Regulatory  Flexibility  Act  that  this  Rnal  Rule 
will  not  have  a  significanl  impact  on  a 
substantial  numlier  of  small  entities. 
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List  of  8ub)Kts  la  SS  CFR  Part  m 

DiMster  aMistanca.  flood  asaistanoa. 
and  drought  aMistance. 

For  the  reasons  set  forth  in  the 
preamble.  33  CFR  Part  203  is  aoMnded 
as  followrs: 

PART  203— CMERQCNCY 
EIIPIX>VMCNT  OP  AHMY  AND  OTNCR 
RESOUnCCS,  NATURAL  MtAtTIR 
PnOCEOURCS 

1.  The  authority  citation  for  33  CFR 
Part  203  continues  to  read  as  follows: 

AMdMrily:  Pub.  L  SS-sa  m  Slai.  taS;  U.&C 
TOIn. 

2.  Sections  203.12  and  203.13(b)  are 
revised  to  read  as  follows: 

flMLia    AaOortty. 

Flood  and  coastal  storm  emergencies  (33 
use  701n  (ee Stat.  180)  (Pub.  L  64-«e). 
An  emergency  fund  is  authorized  to  be 
expended  at  the  discretion  of  the  Chief 
of  Engineers  for  flood  emergency 
preparation:  flood  fighting  and  rescue 
operationa:  repair  or  restoration  of  flood 
control  works  threatened,  damaged,  or 
destroyed  by  flood:  emergency 
protection  of  federally  authorised 
hurricane  or  shore  protection  protects 
damaged  or  destroyed  by  wrind.  wave, 
or  water  of  other  than  an  ordinary 
nature.  The  law.  as  amended,  includes 
provision  of  emergency  supplies  of  clean 
water  when  a  contaiminated  source 
threatens  the  public  health  and  welfare 
of  a  locality  and  activites  necessary  to 
protect  life  and  improved  property  fron 
a  threat  resulting  from  a  ma)or  flood  or 
coastal  storm.  The  law.  as  amended, 
authorizes  the  Secretary  of  the  Army  to 
construct  wells  and  to  transport  water 
within  areas  he  determines  to  be 
drought-distressed. 

IIOlLU 


structures  installed  by  the  Corps  under 
Pub.La4-«0. 


(b)  Emergency  operationa.  During 
emergency  operations,  including  flood 
response  (flood  fight  and  rescue 
operations)  and  poet  flood  response. 
non-Federal  interests  must  commit 
available  resources  to  include: 
manpower,  supplies,  equipment,  end 
funds. 

Requests  for  Corps  assistance  will  be 
in  writing  from  the  Governor  or  his/her 
authorized  representative.  Non-Federal 
inleresls  must  furnish  formal  «vritten 
assurances  of  local  cooperation  which 
are  detailed  in  Subpart  C  of  this 
regulation.  Following  a  flood  response,  it 
is  a  non-Federal  responsibility  to 
remove  expedient  flood  control 


3.  Subpart  C  consisting  of  if  203.31 
and  203.32  are  revised  to  read  as 
follows: 

IMSJI    Auttwrtitea. 

This  authority  applies  to  flood 
response  and  post  flood  response 
activities.  Flood  response  activities 
include  flood  fighting,  rescue  operations, 
and  protection  of  Corps  constructed 
hurricane  and  shore  protection  profects. 
Flood  fighting  measures  are  applicable 
to  any  flood  control  structure  (Federal, 
state,  local,  and  private)  where 
assistance  in  supplemental  to  state  and 
local  efforts.  Corps  assistance  is  not 
appropriate  to  protect  flood  control 
structures  constructed  and/or 
maintained  by  other  Federal  agencies 
where  those  agencies  have  emergency 
authority. 

(a)  Flood  response.  Corps  assistance 
in  support  of  other  Federal  agencies  or 
state  and  local  interests  may  Include  the 
following:  technical  advice  and 
assistance:  loaning  of  flood  fight 
supplies.  e.g..  sandbags,  polyethylene 
sheeting,  lumber,  stone:  loaning  of 
Corps-owned  equipment  hiring  of 
equipment  and  operatora  for  flood  fight 
operations:  emergency  contracting. 

(b)  Post  flood  response.  Corps 
divisioiu/districts  are  provided 
authority  to  furnish  assistance  for  a 
period  not  to  exceed  10  days  in  response 
to  a  Governor's  request  This  assistance 
mav  Include  the  following:  Provision  of 
technical  advice  and  assistance: 
clearing  of  drainage  channels,  bridge 
openings,  or  structures  blocked  by 
debris  deposited  during  a  flood  event: 
removal  of  debris  blockages  of  critical 
water  supply  intakes,  sewer  outfalls, 
etc;  removal  of  minimum  debria 
necessary  to  reopen  critical 
transportation  routes:  temporary 
cofutruction  to  restore  critical 
transportation  routes  or  public  services/ 
facilities:  other  assistance  requbed  to 
prevent  imminent  loss  of  life  or  pubbc 
property. 


During  or  immediately  following  a 
flood  or  coastal  storm,  emergency 
operations  may  be  undertaken  by  the 
Corpa  to  supplement  state  and  local 
activities.  Corps  assistance  is  limited  to 
the  preservation  of  life  and  improved 
property.  i.e..  residential/commercial 
developments  and  public  facilities/ 
services.  Direct  assistance  to  ln<Uvidual 
homeownere  or  businesses  is  not 
permitted.  Assistance  will  be  temporary, 
meet  the  immediate  threat  and  is  not 
intended  to  provide  permanent 


solutions.  All  Corps  activities  will  be 
coordinated  with  the  State  Office  of 
Emergency  Services  or  equivalent. 
Reimbursement  of  state  or  local 
emergency  costs  is  not  authorized.  The 
assurances  required  for  the  provision  of 
Corps  assistance  apply  only  to  the  work 
performed  under  Pub.  L  84-99  and  will 
not  prevent  state  or  local  governments 
from  receiving  other  Federal  assistance. 

(a)  Flood  response.  Request  for  Corps 
assistance  will  be  in  writing  from  the 
Governor  or  his/her  authorized 
representative.  When  time  does  not 
permit  a  written  request,  a  verbal 
request  from  either  a  responsible  state 
or  local  official  will  be  accepted 
followed  by  a  written  confinnation  from 
the  state.  Corps  assistance  may  include 
operational  control  of  flood  response 
activities,  if  requested  by  the 
responsible  state  official.  However,  legal 
responsibility  remains  with  state  and 
local  officials.  Corps  assistance  will  be 
terminated  when  the  flood  watera 
recede  below  bankfull.  Removal  of  ice 
)ams  is  a  local  responsibility;  however. 
Corps  technical  advice  and  assistance, 
as  well  as  assistance  with  flood  fight 
operations  can  be  provided  to 
supplement  state  and  local  efforts.  The 
Corpa  will  normally  not  perform  ice  {am 
blasting  operations. 

(b)  Post  flood  response.  A  written 
request  from  the  Governor  to  the  district 
or  operating  division  commander  is 
required  to  receive  Corps  assistance. 
Corps  assistance  will  be  limited  to 
major  flood  or  coastal  storm  disasters 
resulting  in  life  threatening  situations. 
The  Governor's  request  should  include: 
verification  that  the  Federal  Emergency 
Management  Agency  (FEMA)  has  been 
requested  to  initiate  Preliminary 
Damage  Assessments  (PDA):  statement 
that  assistance  required  is  beyond  the 
State's  capability;  specific  damage 
locations;  extent  of  Corps  assistance 
required  to  supplement  state  and  local 
efforta.  The  Governor's  request  should 
be  tranamitted  concurrently  with  the 
request  to  FEMA  for  PDA.  Corpa 
assistance  is  limited  to  10  days 
following  receipt  of  the  Governor's 
written  request  or  on  assumption  of 
activities  by  State  and  local  interests, 
whichever  is  earlier.  After  a  Governor's 
request  has  triggered  the  10-day  period, 
subsequent  request(s)  for  additional 
assistance  resulting  fh>m  the  same  flood 
or  coastal  storm  event  will  not  extend 
the  10-day  period  ot  trigger  a  new  to- 
day period.  The  Corps  wrill  deny  a 
Governor's  request  if  it  is  received 
subsequent  to  a  Presidential  declaration 
or  denial.  Shoreline  or  beach  erosion 
damage  reduction/prevention  will  not 
be  undertaken  unlam  there  is  an 


immediate  threat  to  life  or  critical  public 
facilities. 

(c)  Loan  or  issue  of  supplies  and 
equipment  Issuance  of  Government 
owned  equipment  or  materials  to  non- 
Federal  interests  is  authorized  only  in 
actual  emergencies.  Providing 
Government  supplies  is  authorized  only 
after  local  resources  have  been  fully 
committed.  Equipment  which  is  loaned 
should  be  returned  to  the  Corps 
immediately  after  the  flood  operation 
ceases  in  a  fully  maintained  condition. 
Expendable  supplies  such  as  sandbags 
will  be  replaced  in  kind  or  paid  for  by 
local  interests  to  the  extent  considered 
fciisible  and  practicable  by  the  division 
or  district  commander.  All  unused 
expendable  supplies  «vill  be  returned  to 
the  Corps  when  the  operation  is 
terminated. 

Dated:  December  12. 19RB. 

Approved. 
Robert  W.  Fags. 

Assistant  Secretary  of  the  Anny  (Civil 
Works). 
jFR  Doc.  80-884  Filed  1-1»-89:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  707 

RegkKtal  Educational  Laboratorlea 

AOINCV:  Department  of  Education. 
action:  Final  regulations;  technical 
amendments. 


:  The  Secretary  amends  the 
Regional  Educational  Laboratories 
Program  final  regulations  to  add  the 
Northern  Mariana  Islands  as  an  eligible 
recipient  of  laboratory  services.  This 
amendment  is  needed  to  correct  the 
omission  of  the  Northern  Mariana 
Islands  bom  the  Regional  Educational 
Laboratories  Region  10.  The  Northern 
Mariana  Islands  are  a  commonwealth  of 
the  United  States  and  are  eligible  to 
receive  services  under  the  Regional- 
Educational  Laboratories  Program. 
■MtCllvi  OATC  The  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

PON  RNITMOI  MRMMAnON  CONTACT 
Helen  O'Leary,  Office  of  Research, 
Office  of  Educational  Research  and 
Improvement.  U.S.  Department  of 
Education.  555  New  Jersey  Avenue  NW.. 
Suite  610.  Washington.  DC  20208-5573. 
Telephone  number  (202)  357-4247. 


The 

Regional  Educational  Laboratories 
Program  provides  financial  assistance  to 
regional  educational  laboratories 
established  by  public  agencies  or 
private  nonprofit  institutions.  Each 
laboratory,  under  the  sole  guidance  of  a 
regionally  representative  governing 
board,  serves  the  education  needs  of  a 
specific  geographic  region  of  the  Nation. 
Final  regulations  for  the  Regional 
Educational  Laboratories  and  Research 
and  Development  Centers  Programs 
were  published  on  August  15. 1968  (53 
FR  30790).  The  Northern  Mariana 
Islands  were  not  listed  in  S  707.2(a)(10) 
of  the  regulations.  A  technical 
amendment  corrects  that  omission.  A 
citation  in  {  707.1  is  also  corrected. 
It  is  the  policy  of  the  Secretary  in 
accordance  with  section  431(b)(2)(A)  of 
the  General  F.ducation  Provisions  Act  to 
request  comment  on  proposed 
regulations  of  the  Department.  However, 
these  amendments  to  the  regulations 
correct  an  omission  and  a  citation,  are 
technical  in  nature,  and  do  not  change 
the  applicable  law.  In  consideration  of 
these  factors,  the  Secretary  has 
determined  that  notice  and  public 
comment  are  unnecessary  and  contrary 
to  the  public  interest  and.  for  good 
cause,  waives  proposed  rulemaking 
under  5  U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
regulations  because  they  do  not  meet 
the  criteria  for  major  regulations 
established  in  that  Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  are  technical  in  nature  and 
nonsubstantive. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Education  Impact 

The  Secretary  has  determined  that 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  707 

Colleges  and  universities,  Education. 
Educational  research.  Grant  programs — 


education.  Local  educational  agencies. 
Nonprofit  organizations.  Northern 
Mariana  Islands.  Reporting  and 
recordkeeping  riequirements.  State 
educational  agencies. 

Dated:  )anuary  9. 1980. 
Lmiro  F.  Cavaaos, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.117— Regional  Educational 
Latwratories  and  Research  and  Development 
Centers  Programs) 

The  Secretary  amends  TiUe  34  of  the 
Code  of  Federal  Regulations  by 
amending  Part  707  as  follows: 

PART  707-REGIONAL  EDUCATIONAL 
LABORATORIES 

1.  The  authority  citation  for  Part  707 
continues  to  read  as  foOows: 

Authority:  20  U.S.C  1221e.  unless 
otherwise  noted. 


§707.1    lAmendadl 

2.  In  5  707.1.  "706.5"  is  removed  and 
'706.4"  is  added  in  its  place. 

$707,2    (Amended] 

3.  In  S  707Z  paragraph  (a)(10)  is 
amended  by  adding  "the  Northern 
Mariana  Islands."  after  "Hawaii.". 

(FR  Doc  89-1420  Filed  1-19-8S:  a-45  am| 
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ENVIRONMENTAL  PROTECTKM 
AGENCY 

40CFRPan52 

[FRL-3495-7) 

Approval  and  Proimilgatton  Of 
Implementation  Plane  for 
Penneylvania;PtiladelphiaStaclt 
Height  Regulatton  SIP 

AQENCV:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  The  EPA  hereby  approves  a 
revision  to  the  Philadelphia  portion  of 
the  Pennsylvania  State  Implementation 
Plan  (SIP)  which  incorporates  the  EPA's 
Good  Engineering  Practice  (GEP)  stack 
height  regulations  by  reference.  The 
Philadelphia  Air  Management  Services 
(AMS)  revised  iU  regulations  following 
EPA's  promulgation  of  the  revised  stack 
hei^t  rules  on  July  a  1986  (50  FR  27892). 
Pennsylvania  submitted  the  revision  for 
approval  on  June  20, 1986. 
EFFECnvC  DATE:  February  22, 1989. 
AOORESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
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buiin«ts  hours  at  Um  foUowins 

locations: 

U.S.  Environmental  Protection  Agency. 

Region  III.  Air  Management  Division. 

841  Chestnut  Building.  Philadelphia. 

PA  19107.  Attn:  Esther  Steinberg 

(3AM11). 
Pennsylvania  Department  of 

Environmental  Resources,  Bureau  of 

Air  Quality  Control.  Pulton  Bank 

Building.  Tliird  *  Locust  Streets. 

Harrisburg.  PA  ITiaa  Attn:  Ralph 

Scanlan. 

Philadelphia  Department  of  Public 
Health.  Air  Management  Services.  500 
South  Broad  Street  Philadelphia.  PA 
19146.  Attn:  Robert  OstrowskL 
Public  Information  Reference  Unit 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20«ea 
HM  nmrmm  wfoiwutioii  eowr act 
Denis  M.  Lohman  at  the  EPA.  Region  111 
■ddreaa  shown  above  on  telephone  (215) 
597-8375. 

'ANY  I 


Section  123  of  the  Qean  Air  Act 
requires  EPA  to  promulgate  rules  to 
assure  that  the  dema  of  emission 
limitatioa  rsquirad  for  the  control  of  any 
air  pollutant  onder  an  applkabia  SIP  is 
not  affected  by  stack  heights  STreeding 
good  engineering  practice  (CEP)  height 
or  by  any  other  dispersion  technioue. 

The  EPA  originally  promulgatad 
regulations  to  implement  Sectioo  123 
requirements  on  February  g.  1982  (47  FR 
SOM).  Thoaa  lagulations  were 
challenged  by  the  Sinn  Qvb  Legal 
Defense  Fund.  Inc  the  Natural 
Resources  Defense  CoundL  Inc  and  the 
Commonwealth  of  Pennsylvania. 
Subaequently.  on  October  11. 1983.  the 
U.&  Court  of  Appeals  for  the  D.C 
Circuit  remanded  portkma  of  tha 
regulations  for  raconatderation. 
reversing  two  portions  and  upholding 
certain  other  (S/ierra  Oub  v.  EPA.  710  F. 
2d  430  (1983)1.  The  EPA  propoeed 
revisions  to  the  stack  height  rales  on 
November  9. 1904  (40  PR  44878).  The 
EPA  proaolgatad  final  revisions  to  Uie 
rules  on  )uly  8. 1986  (80  FR  27802).  The 
final  rales  contain  changes  made  in 
response  to  comments  submitted  on  the 
proposal. 

Pursuant  to  sactfcM  408(dN2)  of  Uie 
Clean  Air  Act  the  July  &  1086  Nobce 
required  all  Statee  to  review  and  reviac. 
as  necessary,  their  SIFs  to  Include 
provisions  that  limit  stack  height  credits 
and  dispersion  techniques  In 
conformance  with  revised  rule. 

Pennsylvania  approved  and  submitted 
the  propoeed  revision  for  PhUadelphia 
on  June  2. 1986.  Pennsylvania's  revision 
amends  Air  Management  Regulation  L 


(Sectioo  XI.  Compliance  with  Federal 
Regulations),  incorporating  by  reference 
Part  51  in  iU  entirety,  and  requires  the 
Philadelphia  Department  of  Public 
Health  to  implement  the  provisions 
contained  therein,  including  any  future 
additions  and  amendments  to  the 
referenced  Parts  of  40  CFR. 

These  rules  apply  to  all  new  sources 
and  modifications  in  Philadelphia, 
Pennsylvania  as  required  in  40  CFR 
51.184  as  well  as  existing  sources  ss 
required  in  40  CFR  51.1ia  This  means 
that  Uils  rule  applies  to  all  sources  that 
were  constructed,  reconstructed,  or 
modified  subsequent  to  December  31. 
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SoBdtalloa  of  PubBc  Ca^Mol 

The  Philadelphia  Air  Pollution  Control 
Board  conducted  a  public  hearing  on 
the.  then  propoeed.  regulation  on 
December  13. 1983.  No  public  comment 
was  presented  before  the  Board  or 
submitted  to  AMS. 

In  a  PadanI  Ragislsi  Notice  (52  FR 
23488)  pubUahed  June  22. 1987.  EPA 
propoeed  to  approve  the  CEP  revisions, 
and  a  30  day  public  comment  period 
was  announced.  No  public  commenta 
were  received  regarding  the  propoeed 
approval  of  the  regulation  amendment 


Tha  BPA's  sUck  height  regulations 
were  challenged  in  NRDC  v.  Thomaa, 
838  F.2d  1224  (D.C  Or.  1988).  On 
January  22. 1988.  tha  U3.  Court  of 
Appaais  for  die  D.C  Circuit  issued  Its 
dadskn  affirming  the  regulatioos  in 
large  part  but  remanding  three 
provtakma  to  the  EPA  for 
racooaideration.  These  am 

1.  Grandfathering  pre-October  11. 
1983.  within- formula  stack  hei|^t 
incraaaea  from  demonatration 
lequiramanta  (40  CFR  51.100(kkH2)): 

2.  Dlniertion  credit  for  aoorcaa 
orlginally  deaignad  and  constructed  with 
maifad  or  multiflue  stacks  (40  CFR 
51.100(hh)(2Nii)(A)):  and 

3.  CrandfadMRtag  pra-1970  aaa  of  the 
refined  H-fl.5L  formula  (40  CFR 
51.100(ilH2)). 

Although  the  EPA  generally  approves 
Fliiladelphia's  stack  height  rules  on  die 
grounds  diat  tiiey  satisfy  40  CFR  Part  51. 
the  EPA  alao  provides  notice  diat  diis 
action  may  be  subject  to  modification 
when  EPA  completes  rulemaking  to 
respond  to  the  decision  in  NRDC  v. 
ThomoM.  836  P.2d  1224  (D.C  Cir.  1988).  If 
the  EPA's  response  to  the  NRDC  remand 
modifies  die  July  &  1965.  regulations,  die 
EPA  will  notify  die  State  of 
Pennsylvania  and  Philadelphia  diat  its 
rales  must  be  changed  to  comport  with 
the  EPA's  modified  requirements.  This 
may  result  in  revised  emission 


limitations  or  may  affect  other  actions 
taken  by  Philadelphia  source  owners  or 
operators. 

FinalActioo 

EPA  has  reviewed  the  revisions  to  the 
AMS  regulations  and  has  determined 
that  they  are  consistent  with  the 
regulation  for  CEP  stack  height  and 
dispersion  techniques  as  revised  on  July 
8. 1966.  Therefore,  EPA  is  approving  the 
revision.  The  CEP  stack  height 
regulations  of  40  CFR  Part  51  are 
incorporated  into  section  XI  of  the 
AMS's  Air  Management  Regulation  I  in 
the  Pennsylvania  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  ftom  the 
requirements  of  section  3  of  Executive 
Order  12201. 

Under  section  307(bKl)  of  the  Act. 
petitions  for  fudidal  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  24. 1980.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2). 

Ual  of  Subjects  in  48  CFR  Part  82 

Air  pollution  control  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Note:  Incorparatiaa  by  rtfarsncc  of  the 
Bute  ImptemenUtiao  Plan  for  the  Slate  of 
Pnnsylvania  was  approved  hj  the  Director 
of  the  Federal  Register  on  July  1. 1962. 

Dale:  December  IS.  Ifltft, 
Lee  M.  Tkoasea. 
Adminutralor. 

40  CFR  Part  82.  Subpart  NN.  is 
amended  as  follows: 

PAirrS>-(AliENOCO] 


Aeikafitr  42  US.C  7401-7B«r 

Section  82.2080  is  amended  by  adding 
paragraph  (cK70)  to  read  as  follows: 


(c)  •  •  • 

(70)  Revisions  to  the  Philadelphia 
Regulations  incorporating  slack  height 
regulations,  submitted  by  Pennsylvania 
on  June  2. 1986. 

(i)  Incorporation  by  reference.  (A) 
Amendment  to  Philadelphia. 
Pennsylvania.  Air  Management 
Regulation  L  Section  XL  "Compliance 
with  Federal  Regulations",  effective  on 
March  27. 1988. 
(FR  Doc  a»-1432  nied  1-10-89: 8:4S  am| 
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;  Environmental  Protection 
Agency  (EPA). 

ACTKNC  Final  rule. 


I  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Tennessee  for 
the  Metropolitan  Health  Department  of 
Nashville  and  Davidson  County.  The  SIP 
revision  woiUd  provide  for  the  Avco 
Aerostructures/Textron  (AVCO)  facility 
in  Nashville.  Tennessee  (Davidson 
County)  to  achieve  compliance  with  the 
applicable  volatile  organic  compound 
(VOC)  reasonably  available  control 
technology  (RACT)  regiUations  by 
averaging  or  'inibbling"  of  emissions 
within  the  facility.  The  bubble  is 
consistent  with  current  Agency  policy. 
OAJWM:  This  action  «vill  become  effective 
on  February  22. 1980. 
MNMB888S:  Copies  of  the  material 
submitted  by  Tennessee  may  be 
examined  during  normal  business  hours 
at  the  fi^owing  locations: 

Environmental  Protection  Agency. 
Region  IV,  Air  Programs  Brandi.  345 
Courtland  Street  NE..  AUanta.  Geoigia 
30365. 

Tennessee  Air  Pollution  Control  Board. 
4th  Floor.  Customs  House.  701 
Broadway.  Nashville.  Tennessee 
37219. 

Metropolitan  Health  Department 
Bureau  of  Pollution  Control  311— 23rd 
Avenue.  North.  Nashville.  Tennessee 
37203. 
Public  Information  Reference  Unit 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  204ea 
FOR  raWTNIR  MPONMATION  CONTACTS 
Kay  T.  Prince.  Air  Programs  ft«nch. 
EPA  Region  IV.  at  the  above  address 
and  telephone  number  (404)  347-2864  or 
FTS  257-2864. 

SUPMAMMTMIV  WTOW ATIOW.  The 
Avco  facility  in  Nashville  contains 
nineteen  spray  booths  where 
miscellaneous  aircraft  and  aerospace 
parts  are  coated.  Such  operations  are 
generally  covered  by  Section  7-20  of  the 
MetropoUtan  Health  Department 
Pollution  Control  Division's  VOC 
regulations.  Regidation  No.  7.  Section  7- 
20  established  die  followring  VOC 
emission  limitations  for  aerospace 
coalings: 

Topcoatings — 5.0  lbs/gal  coating  applied 
Temporary  Topcoatings — 2.1  lbs/gal 
coating  applied 


Strippers — 3.3  lbs/gal  coating  applied 
Primers — 2.9  lbs/gal  coating  applied 
Fuel  Tank  and  space  vehicle  coatings 
are  exempt  from  the  requirements  of 
Regidation  No.  7.  Section  7-20. 

On  February  25. 1988.  Uie  State  of 
Tennessee,  throu^  the  Department  of 
Healdi  and  Environment  facially 
submitted  a  source-spedfic  SIP  revision 
prepared  by  the  Metropolitan  Health 
Department  for  the  Avco  facility.  The 
revision  was  adopted  by  the 
MetropoUtan  Board  on  February  9. 1968. 
and  by  the  Tennessee  Air  Pollution 
Contrd  Board  on  February  17. 1968. 
Although  high  solids  coatings  have 
successfully  been  used  on  aircraft  wings 
supplied  to  Avco's  civilian  customers, 
the  United  States  Air  Force  refuses  to 
accept  these  coatings,  thus  causing  the 
need  for  a  bubble.  Tlie  SIP  revision 
would  permit  Avco  to  average  or 
Inibble"  VOC  emissions  from  the 
nineteen  spray  booths  in  lieu  of 
achieving  compliance  with  Regidation  7- 
20.  Section  7  on  a  line-by-line  basis.  This 
would  allow  Avco  to  compensate  for 
continued  use  of  non-complying  coatings 
on  certain  days  at  some  of  their  spray 
booths  by  surpassing  the  emission 
reduction  requirements  applicable  to 
other  coatings  used  on  those  same  days, 
with  the  result  that  total  daily  emissions 
from  the  facility  as  a  whole  do  not 
exceed  the  ori^nal  limits. 

For  a  more  detailed  discussion  please 
refer  to  the  Sqitember  8, 1968.  Federal 
RegMer  (53  FR  34786).  Furdier  details 
pertaining  to  this  Avco  bubble  are 
contained  in  the  Technical  Support 
Document  which  is  available  at  the  EPA 
Region  IV  office. 

When  Avco  and  the  State  of 
Tennessee  began  serious  discussions 
with  EPA  about  the  bubble  during  1986. 
Nashville  was  classified  as  a 
nonattainment  area  «vith  an  approved 
attainment  demonstration.  As  die 
discussions  concerning  the  bubble 
continued  into  1967.  it  became  apparent 
that  the  area  could  be  reclassified  as  a 
nonattainment  area  needing  but  lacking 
an  api»oved  attainment  demonstration. 
Accordingly,  the  State  and  Avco  agreed 
to  restracture  the  bubble  by  using  the 
lowest  of  actual  SIP-allowable.  or   - 
RACT-allowable  emissions  as  a 
baseline  and  adding  the  20%  progress 
requirement  The  State  formally 
submitted  the  bubble  to  EPA  in 
Febraary  1966.  after  EPA  issued  the 
Final  Emissions  Tinding  Policy 
Statement  (ETPS)  and  after  EPA  stated 
in  die  November  24. 1987.  Federal 
Register  notice  describing  the  Proposed 
Ozone  Strategy  that  a  SIP  call  would  be 
issued  for  the  area,  but  before  EPA 
issued  die  SIP  call  on  May  28. 1988. 


As  noted  above,  at  the  time 
Tennessee  first  began  serious 
discussions  with  EPA  about  the  bubble 
during  1966.  Nashville  was  classified  as 
a  nonattainment  area  with  an  approved 
attainment  demonstration  ("NAWAO"): 
but  currendy.  since  it  received  the  SIP 
call  Nashville  is  classified  as  a 
nonattainment  area  lacking  an  approved 
attainment  demonstration  ("NALAD1. 
Under  the  E1TS.  EPA  policy  for 
approving  bubbles  differs  depending  on 
whether  the  bubble  is  a  NAWAO  or  a 
NALAD. 

A  bubble  in  a  NAWAD  is  approvable 
if  the  baseline  is  consistent  with  the 
assumptions  used  in  the  approved  SIP. 
and  the  bubble  does  not  interfere  with 
attainment  of  the  ozone  NAAQS.  (51  FR 
43838.  col  3.) 

A  bubble  in  a  NALAD  is  approvable 
only  if  it  meets  die  foUowring  mree 
requiremraits  (51  FR  43830-40): 

(i)  The  baseline  must  be  calculated 
using  the  lower  of  actual  SIP-allowable. 
or  Reasonably  Available  Control 
Technology  (RACT)-allowable  values 
for  each  baseline  foctor.  determined  as 
of  the  date  the  source  submitted  the 
bubble  appUcation  to  the  state. 

(ii)  The  bubble  must  produce  a 
reduction  of  at  least  20%  in  the 
emissions  remaining  after  appUcation  of 
the  baseUne  specified  above. 

(iii)  The  state  must  provide 
assurances  that  the  proposed  trade  wiU 
be  consistent  with  its  efforts  to  attain 
die  ambient  standard.  The  ETPS  sets  out 
five  representations  that  the  state  most 
make. 

EPA  beUeves  diat  diese  NALAD 
poUcy  elements  are  necessary  to  insure 
diat  the  bubble  will  not  interfere  with 
attainment  as  expeditiously  as  practical 
as  required  under  42  U.S.C  7410(aK2) 
and  7502.         

Because  the  ETPS  is  a  pcdicy 
statement  it  does  not  set  out 
requirements  that  apply  with  equal  force 
in  aU  circumstances.  Beyond  this,  the 
actions  pn^Mwed  in  today's  notice  are 
consistent  with  the  principles  of 
grandfathering  that  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
appUed  when  an  agency  changes  poUcy 
requirements,  but  seeks  to  apply  the 
former  to  certain  actions  pending  before 
the  agency  at  the  time  of  the  poUcy 
change.  Under  these  principles,  the 
agency  may  apply  the  former  poUcy 
when:  (i)  The  new  poUcy  represents  an 
abrapt  departure  from  weU-established 
practice;  (ii)  affected  parties  have  relied 
on  the  old  policy:  (iii)  the  new  poUcy 
imposes  a  large  burden  on  those 
affected:  and  (iv)  there  is  no  strong 
statutory  interest  in  applying  the  new 
policy  generally.  [Sierra  Club  v.  EPA. 
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719  F^  430  (DC  at.  19K).  ot/1  den. 
4M  U.S.  1204  (19M).) 

Although  Nashvill*  is  currently 
claMiflcd  at  ■  NALAO.  EPA  is 
propoaing  to  approva  th«  Avco  bubble 
without  rvquirifif  th«  Statt  to  provida 
th«  ■••urancet  found  in  tha  ETPS  that 
ar«  generally  applicable  to  bubblea  in 
area  daasified  at  a  NALAO.  Thit  retult 
it  conaittent  with  both  (i)  the  notion  that 
the  ETPS  doet  not  tet  out  inflexible 
requirements:  and  (ii)  grandfathering 
principles.  Specifically.  EPA  believes 
that  becaute  Avco  and  the  tourcs 
initiated  ditcuttiont  with  EPA 
concerning  the  bubble  before  the  area's 
conversion  to  a  NALAO  came  clearly 
into  the  picture,  and  becaute  the  bubble 
was  submitted  before  EPA  formally 
itiued  the  SIP  call,  it  it  fair  to  conclude 
that  the  State  and  Avco  relied  on  the 
area 'a  dattifkation  as  a  NAWAD.  and 
that  tha  cooversioa  to  a  NALAO 
represented  s  significant  change. 
Further,  the  fact  that  the  bubble  employs 
the  lowest  of  actual.  SIP-allowable.  or 
RACT-allowable  emlaaiona  as  a 
baseline,  with  20%  progress  and 
adequately  adheres  to  the  statutory 
requirement  that  the  bubble  not  interfere 
with  attainment  at  expeditioutly  at 
practicable:  ttate  atturancet  are  not  ea 
essential  as  they  would  be  if  the  bubble 
did  not  meet  the  strict  baseline  and 
progress  tests.  Since  requiring  the  state 
atturancet  would  impote  tome  burden 
on  the  State,  and  becaute  the  ttatutory 
interett  it  protected  by  virtue  of  the 
bubble't  tatltfaction  of  the  baaeline  and 
progress  requirements.  EPA  believes  it 
appropriate  not  to  apply  the  state 
assurances  requirement  to  the  Avco 
bubble. 

On  September  8. 1968  (S3  FR  34798). 
EPA  proposed  to  approve  the  bubble  for 
Avco  Aerottructuret/Textron  in 
Nathville.  Tennettee.  Approval  of  this 
bubble  was  contingent  upon  the 
County's  reviting  the  permit  to  tay  that 
thit  requirement  applies  to  Booths  7  and 
9  and  EPA  cannot  take  final  action  until 
the  permit  la  reviaed.  The  permit  has 
been  reviaed  and  submitted  to  EPA.  "Hie 
public  was  invited  to  submit  written 
comments  on  the  propoeed  action. 
However,  no  comments  were  received. 

Final  Action:  EPA  is  approving  the 
revision  to  the  Nashville  and  Davidson 
County  portion  of  the  Tennessee  SIP. 
The  Avco  bubble  is  contittent  with 
EPA't  Emittiont  Trading  Policy 
Statement. 

The  Office  of  Management  and  Budget 
haa  exempted  thit  rule  from  the 
requirementt  of  Section  3  of  Executive 
Order  12291. 


Ust  of  Svbfacla  la  49  CFR  Part  B 

Air  pollution  control  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relatioiu.  Oiona. 
Reporting  and  recordkeeping 
requirementt. 

Nets:  Inoorporallaa  by  wftienca  of  the 
Stale  ImplamtntattoB  Plaa  for  the  Suia  of 
Tinnttttt  wat  approved  by  tha  Director  of 
the  Federal  IU«iater  on  |uly  1. 1082. 

Dale:  December  !«.  1988. 


AdmiaJtralor. 

Pari  82  of  Chapter  L  Title  4a  Coda  of 
Federal  Regulations,  is  amended  aa 
foUowB: 

PART  O-(AMCN0CD] 


1.  The  authority  dtation  for  Part  52 
continues  to  read  aa  followrs: 

AMlhofttr  «2  U.S.C  7401-7M2. 

2.  Sectioo  52.2220  la  amended  by 
sdding  paragraph  (cM>7)  to  read  as 
follows: 


(87)  A  certificate  of  alternate  control 
of  volatile  organic  compound  emlaaiona 
for  Avco  Aerostnicturet/Textron  waa 
aubmitted  to  EPA  on  February  25. 19ea 
by  the  State  of  Tennessee  for  the 
Metropolitan  Health  Department  of 
Nashville  and  Davidson  County. 

(i)  Inco/poration  by  nfennce.  (A) 
Letter  of  February  25. 1988.  from  the 
State  of  Tennessee  Air  Pollution  Control 
Board 

(B)  Certificate  of  alternate  control  of 
volatile  organic  compound  (VOC) 
emissioiu  for  Avco  Aerostructures/ 
Textroa  adopted  by  the  Metropolitan 
Board  of  Health  on  February  9. 1908. 

(C)  Avco  Aeroetructuree/Textron 
operating  permit  numbers  42-S.  4:^-4. 42- 
5.  42-8. 42-7. 42-8. 42-9. 42-ia  42-18. 42- 
19. 

(FR  Doc  8»-14n  Filed  l-l»-8ae  8:46  aai| 
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44  cm  Part  220 


Agency  (FEMA)  regulations  for  the    ' 
Temporary  Relocation  Program  under 
Executive  Order  1258a  'Temporary 
Relocation"  is  provided  to  individiiaU 
threatened  by  a  hazardous  materials 
incident,  and  not  otherwise  provided  for 
aa  part  of  a  hazardous  materials 
response  action  taken  under  the 
Comprehensive  Environmental 
Retponte.  Compentation  and  Liability 
Act  of  1900.  (CERCLA)  at  amended,  42 
U.S.C9801.efae9. 

Thia  regulation  providet  for  cotuittent 
implementation  of  the  program  whether 
adminiatered  directly  by  FEMA  or  the 
states. 


t  OATK  This  rule  is  effective 
February  22. 1900. 


I  Federal  Emergency 
Management  Agenqr. 
;  Final  rule. 


:  Thia  rule  establiahes  the 
Federal  Emerpency  Management 


KM  RMTNDI  aMMMATlOM  CONTaCT: 
Karen  Fort>et.  Superfund  and  Relocation 
Assistance  ftanch.  Federal  Emergency 
Management  Agency,  Room  710,  500  "C 
Street  SW..  Washii^on.  DC  20472. 
(202)046-3806. 

tUMtSMDrrANY  WFOi—aTiowi  On  June 
la  1908,  F^MA  published  a  propoaed 
rule  relating  to  temporary  relocation 
assistance  at  51  FR  20095.  Seven 
comments  were  received.  One 
commenter  stated  that  the  proposed 
definitions  of  "evacuation"  and 
"transient  accommodations"  imply  that 
the  coats  of  transient  accommodations 
in  the  context  of  evacuations  will  not  be 
eligible  for  reimbursement.  The 
commenter  also  stated  that 
reimbursement  to  indivlduala.  local 
governments,  and  states  for  costs  they 
incur  during  an  evacuation  should  be 
eligible. 

"Evacuation"  means  the  emtrgency 
relocation  of  threatened  individuals 
from  an  area.  Evacuation  activities  are 
carried  out  by  State  snd  local 

Sovemmentt  pursuant  to  their  public 
ealth  and  safety  responsibilities. 
Evacuation  coata  incurred  by  individuals 
and  State  and  local  governments  will 
not  be  eligible  for  reimbursement  under 
these  regulationa  because  evacuation 
activities  are  uniquely  State  and  local 
governmental  responsibilities.  However, 
section  123(a)  of  the  Superfund 
Amendments  and  Authorization  Act  of 
1966.  Pub.  L  90^99  (SARA)  ttatet:  "Any 
general  purpote  unit  of  local  government 
For  a  political  tubdivition  which  it 
affected  by  a  releate  or  threatened 
releate  at  any  facility  may  apply  to  the 
Pretident  for  reimbursement  under  thit 
tection."  Executive  Order  12580 
delegatet  the  responsibility  for 
implementation  of  tection  123  to  EPA 
and  la  therefore  not  addretted  by 
FEMA. 

TranaienI  accommodationa**  means 
hotels,  motels,  or  similar 


accommodations  which  are  used  to 
assist  eligible  applicants  who  require 
temporary  housing  for  a  short  period  of 
time— osnaHy  up  to  30  days.  When  it  is 
detemmied  by  the  tead  agency  that 
temporary  relocation  atsiitanoe  is 
needed  only  for  a  short  period  of  time, 
transient  accommodations  are  ased. 
Transient  acconmodatiott  expenses  will 
be  reimbursed  ptmaant  to  these 
regvletions- 

At  the  time  Hiese  proposed  regulations 
were  published  in  1960^  the  Soperfnnd 
AsMiahaiiirta  and  ReauthoriiatioH  Act 
of  1988  had  net  been  enacted,  and 
Executive  Ovder  12S80  ha»  not  been 
issued  by  the  President  The  previous 
Executive  Order  12318  had  delegated  the 
responsibility  for  determining  the  need 
for  temporary  relocation  to  FEMA. 
FBMA  had  ioiad  tt  MMeary  to 
redalegale  thia  lesponsibility  to  the 
Envitowaanial  hotoctian  Agen^  (EPA). 
Executive  Order  12588  nMkaa  it 
imnecessary  ior  FEMA  to  redelegato  this 
responsibilMy  to  ERA.  becauaa  that 
Execative  Onler  drisgales  the 
responsibHily  directly  to  the  EPA. 

The  lead  agency  notffiea  FEMA  of  the 
need  to  provide  tfporery  relocatiott 
assistance.  An  intetagency  agreesaeni 
(lAG)  is  signed  by  the  lead  agoKy  and 
FEMA.  In  addition  to  EPA.  tiw  lead 
agency  may  be  United  Statea  Caaet 
Guard  (USOG).  Dapwtnant  af  Defense 
(DOO).  Department  of  Energy  (DO^ 
Department  of  Intariar  (DOI).  or  ether 
federal  agsadaa.  The  lAG  provides 
funds  to  FEMA  to  peovida  les^orary 
relocatioa  assist snce.  autlinea  the  scope 
of  work,  and  klenlifias  eligible 
applicants  for  temporary  relocation 
assistanca. 

One  commanter  impiested  that  a 
definition  of  "occapancy"  be  iiKlodeH 
The  definitian  of  an  "occapant"  ia 
already  addressed  in  the  regale tion. 
Therefore,  further  Harifiratinn  ia 
unnecessary. 

Comments  arere  received  regarding 
how  much  FEMA  will  pay  arhen  the 
applicant  elects  to  shsze 
accommodations  arith  foniily  and 
friends.  Siaring  of  accommodations 
with  family  and  friends  is  an 
appropriate  method  af  asaiatanoe  uader 
transit  sccommodations.  This  type  of 
aasistance  muat  be  cfaoaen  by  the 
aiq)licant  FEMA  has  updated  its 
Temporary  Relocafioo  Assistance 
ManiuJ.  fvhich  outlines  the  procedures 
for  providing  s  sabsistence  payment  to 
eligible  applicants  placed  in  transient 
acoommodations.  'The  subsistence 
payment  proviftes  fimds  for  food  and 
incidentals  which  are  beyond  or  in 
addition  to  the  Hving  costs  diat  the 
applicant  would  have  incurred  in  their 
normal  living  arrangement.  When  FEMA 


administers  the  program,  the  payment 
will  be  based  on  FEMA  Manual  6200.1. 
Travel  Regulations. 

A  conunenter  asked  if  the  moving  of 
mobile  homes  to  commercial  pariu  and 
back  to  the  original  sites  as  part  of  a 
temporary  relocation  response  action 
would  be  an  eligible  expense.  The 
commenter  Idt  that  this  could  be 
accomplished  at  a  lower  cost  than  could 
other  forms  of  temporary  boasing. 
However,  moving  mobila  homes  in  a 
temporary  relocation  cannot  be 
addressed  as  general  policy  for  several 
reasons:  (1)  T&  anwopiiate  agency 
would  have  to  determine  if  the  mobile 
home  was  contaminated;  (2)  while  some 
states  classS^  mobile  hcnnes  as  real 
property,  others  classify  mobile  homes 
as  personal  property  (and  moving  real 
property  in  a  temporary  relocation  is  not 
an  eligible  category  of  assistance):  and 
(3)  additional  mobile  home  sites  may  not 
be  available  nearby,  and  the 
construction  of  new  sites  would  be  very 
coiOly  and  unnecessary  for  a  temporary 
relocation  profecL  For  these  reasons,  the 
mobile  hoae  issue  arill  continue  to  be 
evaluated  on  a  case-by-case  basis. 
However,  under  certain  drcuaistances 
such  costs  mi^  be  eligible. 

A  conunenter  asked  lor  a  definition  of 
"basic  wiiniiiim  costs"  for  utilities  and 
whether  these  include  gaa  or  electricity 
in  the  winter  to  keep  pliunhiag  froai 
freezing.  "Basic  miBiiaam  casts"  is  not 
an  accepted  phrase  in  the  temporary 
relocation  assistance  program.  In 
temporary  relocation,  FEMA  refers  to 
"essential  irtilitiea."  "Essential  utilities" 
are  defined  aa  gas.  dectrid^.  oil  water, 
sewer,  and  telephone.  Casts  for 
"essential  utilities"  at  dw  primary 
residence,  during  dw  period  of 
temporary  rekwation.  msy  be  andncind 
since  these  coats  sre  in  adiiitioo  to  the 
cost  far  utilMies  at  iiie  \empaeary 
residence. 

Costs  for  utUities  at  the  temporary 
residence  are  die  responsibdii^  of  A» 
occupaat  if  cost  effiective,  winterization 
costs  may  be  paid  as  an  ^tematiTe  to, 
or  in  oonpinction  arith,  the  utility 
subsidy.  For  exasqile,  at  one  rdocation 
site,  the  plumbing  was  drained  and 
winterized  to  prevent  damage  to 
plumbing  fixtures.  The  degree  of 
winterization  ia  not  defined,  as  it  would 
vary  with  different  sections  ol  the 
country.  When  evaluating  the  different 
methods  of  anntarization.  cost 
effectiveness  is  an  important 
consideration. 

A  commenter  stated  diat  the  use  of  a 
home  located  in  the  floodplain  is  not  an 
issue  in  temporary  relocation.  In  the 
temporary  relocation  program.  FEMA 
has  exempted  temporary  relocatioa 
assistance  from  the  requirements  of 


Floodplain  Management  and  Protection 
of  WeUands.  44  CFR  Part  9. 1  lowever. 
every  effort  shall  be  made  to  place 
families  in  existing  resources  widiia 
communities  participating  in  the 
National  Flood  Insiuance  Pro^-aaL 
Acquiring  the  appropriate  flood 
insurance  coverage  is  the  reqwnstbility 
of  the  hoBieowner. 

The  same  commanter  folt  that  site 
security  is  the  responsibility  of  the  EPA. 
llie  FQdA/EPA  Memorandian  of 
Understanding  (MOU)  is  canently  being 
revised  and  will  state  that  site  security 
is  the  EPA's  responsibiMty. 

Two  sections  have  been  added  to  this 
final  rule.  Section  220.5.  Site  Specific 
Plan,  requires  the  FEMA  Regional  Office 
to  submit  a  relocation  plan  as  outlined 
imder  State  Adminisbtition  of 
Temporary  Relocation  Assistance, 
S  220.18.  "The  second  addition.  Cost 
faring.  S  220.17,  identifies  the  need  for 
State  cost  sharing  during  a  remedial 
action  and  references  44  CFR  Part  222. 
"Cost  Share  Bigibih'ty  Criteria  for 
Permanent  and  Temporary  Relocation." 

The  general  intent  of  FEMA's 
Superfund  temporary  relocation 
assistance  program  is  to  provide 
temporary  relocation  aaaietance  to 
individuals  who  have  been  identified  by 
the  EPA  as  living  in  a  hazardous 
substance  affected  area,  and  arho 
should  be  temporarily  relocated  to 
protect  their  health  and  safety  during 
EPA's  cleanup  operations.  Assistance 
covers  reasonable  living  expenses 
a^ch  are  additjonsl  to  expenses 
incwred  prior  to  dispiacpmrnt  The 
method  of  takmg  applications  may  vary 
among  relocation  sites.  Potential 
relocatees  generally  wil  be  personaDy 
notified  t^  die  adininistering  entity. 
However,  in  larger  operations, 
availability  of  assistance  may  be     ^ 
announced  through  the  media. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  die  information 
collection  reqnireinents  cnntwinrd  in  this 
final  rule  under  the  provisiaas  of  die 
Paperwork  Redaction  Act  oi  1980, 44 
U.S.C  3501.  et  seq.  and  has  assigned 
OMB  control  munbers  3887-0156, 3067- 
0168  and  3067-0184. 

Environmental  considerations 

Based  on  an  environmental 
assessment,  FEMA  has  determined  that 
there  will  be  no  significant  impact  oa 
the  environment  caused  by 
implementation  of  this  relation.  An 
Environmental  Impact  Statement  wdl 
not  be  prepared. 

Regulatory  Flexifaflity  Aa 

The  Agenqr  has  determiBcd  that  this 
rule  is  not  a  ma)or  rale  un<fer  Executive 
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Order  12291.  and  I  certify  that  the  rule 
will  not  have  a  tignincant  impact  on  a 
•ubetantial  number  of  unall  enlitiee 
within  the  meaninf  of  the  Regulatory 
Flexibility  Act.  Hence,  no  regulatory 
impact  analyse*  have  been  prepared. 


I  certify  that  this  proposed  rule  does 
not  have  sufTicient  lederalitm 
Implications  to  warrsnt  the  preparation 
of  a  Federalism  Assessment  pursuant  to 
BxecuUve  Order  12B12. 

UM  of  8ub(ects  la  44  CFR  PM  at 

Relocation  assistance.  Grants 
administration.  Haxardous  substances, 
Superfund. 

Accordingly.  Subchapter  D  of  Chapter 
I  of  Title  44,  Code  of  Federal  Regulations 
is  smended  by  sdding  s  new  Part  220.  as 
follows: 

PART  220-TmPOIIARY 
RELOCATION  ASSISTANCt 


220.1    Purpoee. 
2202    Oefinitiona. 

220.3  Program  intent. 

220.4  Duplication  of  BMMflla. 
2205    Site  Specific  Han. 
22O0    Applications. 

2207  Eligibility  Criteria. 

2208  Eligible  categories  of  assistance. 

2209  ineligible  categories. 

22010  Site  security. 

2201 1  Fair  maricet  rant  guidelines. 
220. 12    Transfer  of  occupants. 
22013    Rsrsonal  properly  acquisition. 

220.14  Floodpiain  management  guidelines. 

220.15  Effective  date  of  assistance. 
220 16    Termination  of  assistance. 
Z2017    Cost  sharing. 

22018  State  administration  of  temporary 
rslocation  assistance. 

22019  Reports. 

AodMtitr  42  U.aC.  9001  0t  teg.:  B.O. 
12S80  3  CFR  Part  1987,  Comp^  p.  193. 

imi 


This  regulation  prescribes  the  policies 
to  be  followed  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  or  any  State  or  local 
government  when  implementing 
Temporary  Relocation  Assistance  under 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended.  42 
U.S.C  9601.  »t  aeq..  also  known  as 
Superfund. 


carried  out  by  the  State  as  part  of  its 
public  heslth  and  safety  responsibility. 

"Fair  market  rent"  means  a 
reaaonable  amount  to  pay  in  the  local 
area  for  the  size  and  type  of 
accommodations  provided.  (The  formula 
|8  provided  in  1 220.11of  this  part.) 

"Household"  means  the  residents  of 
the  pre- incident  residence  who  sre 
offered  Temporary  Relocation 
Aasislance.  It  includes  sny  authorized 
additions  during  the  temporary  housing 
period,  such  ss  children,  spouses,  or 
part-time  residents  who  were  not 
present  at  the  time  of  the  announcement, 
but  who  are  expected  to  return  during 
the  temporary  housing  period. 

"Occupant"  means  an  eligible 
applicant  residing  in  temporary  housing. 

"Primary  residence"  means  the 
dwelling  where  the  applicant  normally 
resides  during  the  major  portion  of  the 
calendar  year,  or  a  dwelling  which  is 
required  because  of  proximity  to 
employment. 

Transient  accommodations"  means 
hotels,  motels  or  other  similar 
accommodations  which  are  utilized  to 
assist  eligible  applicants  who  require 
lemporsry  hotising  for  only  s  short 
period  of  time,  or  who  require  such 
assistance  pending  provision  of  another 
temporary  housing  resource.  Transient 
accommodations  may  be  provided  for 
up  to  30  days  unless  this  period  is 
extended  by  the  FEMA  Regional 
Director  or  official  designee. 


"Cost  Share"  means  the  portion  of  the 
allowable  project  cost  which  is  not 
derived  from  Federal  assistance. 

"Evacuation"  means  the  emergency 
relocation  of  threatened  individuals 
from  an  area.  This  activity  is  normally 


Temporary  Relocation  Assistance  is 
provided  to  eligible  individuala. 
identified  by  EPA.  who  are  displaced 
from  their  primary  residence  in 
connection  with  a  hazardous  substance 
response  action,  to  relocate  for  their 
own  health  and  safety,  and/or  to  allow 
the  EPA.  or  its  agents  to  conduct  clean- 
up activities.  It  is  not  intended  to  totally 
compensate  these  individuals  for  all 
expenses  and  loases  associated  with 
contamination  of  the  site  on  which  they 
reside.  Assistance  covers  reasonable 
living  expenses  that  are  additional  to 
the  living  expenses  which  existed  prior 
to  the  relocation.  Applicants  are  eligible 
only  for  categories  of  assistance  where 
additional  expenses  are  actually 
incurred.  Nine  categories  of  eligible 
aaaistance.  designed  to  pay  costs 
direcUy  related  to  the  temporary 
relocation  program  include:  (a) 
Temporary  housing  in  locally  available 
private  rentals:  (b)  subsistence 
payments  for  individuals  placed  in 
transient  accommodations:  (c)  furniture 
assistance  when  individuals  are  placed 
in  unfurnished  temporary  housing,  or 
when  the  furniture  at  the  permanent 
residence  is  contaminated:  (d) 


traiuportation  of  household  goods  to 
temporary  and  back  to  permanent 
residence:  (e)  utility  subsidy  covering 
the  costs  for  primary  residence:  (f) 
utiUty  connection  costs  at  the  temporary 
housing  residence;  (g)  kennel  costs;  (h) 
personal  property  purchase  or 
decontamination  costs;  and  (i)  other 
expenses  directly  related  to  the 
relocation.  The  establishment  of  these 
categories  of  assistance  does  not 
prohibit  advance  of  funds  or 
establishment  of  fixed  funding  rates  for 
certain  categories  of  assistance,  when  it 
is  determined  to  be  appropriate  and 
cost-effective. 

f  SOi^    DupeceHon  of  benefits. 

FEMA  has  determined  that 
Temporary  Relocation  Assistance  shall 
not  be  provided  to  an  applicant  if  such 
assistance  or  its  equivalent  is  received 
from  any  other  source.  This  also 
prohibits  dupUcation  of  benefits  by 
receipt  of  temporary  relocation 
assistance,  and  permanent  relocation 
under  CERCLA.  or  any  disaster 
assistance.  If  any  State  or  local 
government  or  volunteer  agency  is 
providing  assistance  for  the  same 
purpose  as  temporary  relocation 
assistance,  temporary  relocation 
assistance  under  CERCLA.  as  amended, 
shall  not  begin  until  such  other 
assistance  is  terminated.  In  the  instance 
of  insured  applicants,  assistance  shall 
not  be  provided  if  insurance  proceeds 
are  available,  unless  there  is  a  delay  by 
the  insurer  in  determining  whether  the 
proceeds  will  be  available:  there  is 
ample  reason  to  believe  that  payment  of 
the  proceeds  may  be  significantly 
delayed;  such  proceeds  have  been 
exhausted:  or.  the  proceeds  are 
insufficient  to  provide  the  full  cost  of 
relocation  benefits.  Prior  to  provision  of 
assistance,  the  insured  applicant  shall 
agree  to  repay  FEMA  from  insurance 
proceeds  he/she  receives  for  additional 
living  expenses,  an  amount  equivalent 
to  the  assistance  provided,  or  that 
portion  of  insurance  proceeds, 
whichever  is  less. 

f  220.S   8Ne  specHIc  plan. 

Each  FEMA  regional  office  must 
prepare  a  site  speciHc  Temporary 
Relocation  Plan  to  be  approved  by  the 
Regional  Director  or  his  or  her  official 
designee.  The  approved  plan  shall  be 
submitted  to  the  Assistant  Associate 
Director.  Disaster  Assistance  Programs 
(DAP),  for  review  within  seven  days  of 
signing  an  lAG  with  EPA.  The  Assistant 
Associate  Director,  DAP,  or  ofTicial 
designee,  assumes  Regional  Director 
responsibilities  when  Headquarters  is 
implementing  temporary  relocation.  The 


retuiremaata  of  the  plan  are  outlined  in 
|22ai6. 


ppncoTions  rar  SNiperranQ 
Temporary  Relocstien  Assistance  under 
CERCLA.  as  amended.  shaH  be  accepted 
throughout  the  relocation  period 
identified  by  EPA.  Meariiers  of  eadi 
household  shaU  be  inchided  on  a  single 
application.  Household  members  shaH 
be  provliied  a  safe,  saaitary  and  secare 
residence. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Nomber  3007'- 
0186) 


Temporary  1 
may  be  made  available  to  tho 
individuals  displaced  from  thia  primary 
residence  as  a  result  of  a  deteraunation 
by  EPA  that  relocation  ia  necessary. 
Temporacy  Relocatioa  Asaiatance  for  a 
particular  site  shall  be  available  only  in 
the  area  ideatified  by  EPA  through 
property  addressed,  site  map  or  names 
of  families. 


9220J   EMUsiBlageilssofi 

The  following  categories  of  assistance 
may  be  provided,  based  on  individual 
needs: 

(a)  Temporary  housing.  This  may 
include  locaHy  avaiftrfe  private  rentals 
(houses  and  apartments),  including 
hoteis/moteis  (transient  or  other 
accommodations).  Soaring  of 
accommodations  witfi  faadly  and 
friends  is  an  altowable  fena  of 
assistance  only  when  an  eiigiUe 
applicant  elects  it  as  his/her  form  of 
assistance.  FEMA  will  pay  fair  market 
value  for  existing  resoorces  in 
accordance  with  the  criteria  in  1 220.11 
of  this  pari.  Wben  aulhoriaed  by  the 
FEMA  Regioaat  Dwector.  security 
deposits  may  be  paid.  Pet  fees/deposits 
are  autfnrised.  AB  deposits  must  be 
recovered  from  the  owner/agent  or 
occupant,  before  or  at  the  time  that 
assistance  is  teraunated.  Cleaning  fees 
and  laandry  fees  at  the  temporary 
housing  residence  «e  the  responsibility 
of  the  occapantfs). 

(b)  Subsistence  payment.  A  daily 
allotment  may  be  provided  to  cover 
addition^  coats  such  as  food  aad 
laundry  expenses,  when  individuals  are 
placxd  in  hotels/motels  or  other 
transient  accoBaaodatioBS.  Allotment 
shaU  be  baaed  on  the  Federal  per  diem 
rate,  when  FEMA  adasaiisters  the 
prograai. 

(c)  Fumitare  assistance.  When  it  is 
impractical  to  move  furniture  to  the 
temporary  housing  or  when  EPA  has 
determined  that  fiuniture  is 
contaminated,  essential  furniture  may 


be  provided  ta  eligible  occupants  of 
unfurnished  tenqKttaty  bousing. 
Fumituce  items  are  provided  oa  a  lean 
basis  fior  the  duration  of  die  temporary 
relocatioa.  Item*  provided  shall  be  of 
average  canslruction  and  quality. 
Luxiuy  itess  shall  not  be  provided. 
Fumitute  rental  assistaane  nay  be 
handled  1^  direct  reimbarsemeat.  ac 
advancement  Of  fimds.  Receipts  must  be 
provided  by  the  applicant 
Items  are  to  be  provided  ia  accordance 
with  Eaaxily  size  aad  needs,  and  include: 

iSaCs 

1  LMagnma  dvir 

1  Coffee  table 

2  End  tables 
2TaUelaaqiS 
iDining  table 

'  Diningchairs 

IRangt 

1  Refrigerator 

'  Double  bed  (Mattress,  box  springs,  frame) 

■  Single  bed  (Mattress.  boK  springs,  fraaie) 
>  Crib  w/mattress 

■  Bunk  t>ed  set  w 
1  Night  table  {per  bedroom)    ' 

1  Table  lamp  (per  Iwdioom) 
'  Chest  of  drawers 
1  Television  (Maximim  tV) 
*  One  per  person. 

(d)  Expenses  for  transpmiatioa  of 
household  goods.  This  shall  include  the 
reaaonable  cost  of  moving  to  teoiporary 
hoBSing  aad  back  to  the  primary 
residence  or  to  another  permanent 
residence.  It  shaU  also  include  (me  move 
to  a  persuaent  resideace  when  the 
individuals  displaced  decide  to  forego  a 
move  to  tea^iorary  housmg  and  move  to 
permanent  housmg  instead. 

(e)  UtiUty  subsidy.  Costs  for  essential 
utUities  at  the  primary  residence,  only 
during  the  period  of  temporary  housing, 
may  be  authorized  since  these  coats  are 
addftional  to  utility  costs  at  the 
temporary  housing  resource,  which  are 
the  responsibflfty  of  tte  occupant 
Payment  for  esaential  utilities  shall 
indade  gas,  dectricity,  oil.  water,  sewer, 
and  telephone.  If  cost  effective, 
winterization  costs  may  be  paid  as  an 
alternative  or  in  can|unction  with  the 
utility  subsidy,  this  must  be  approved  by 
the  RMA  Regional  IKrector  or  his/her 
representative.  When  permanent 
relocation  is  also  antfunized,  utilities  at 
die  unoccupied  primary  residence 
should  be  disconnected,  when  practical, 
eliminating  the  need  for  utility  subsidy. 

(f)  UUTity  connection  costs.  M  the 
costs  of  connecting  aDAIat 
disconnecting  utilities  cannot  be  waived 
by  utility  companies,  the  costs  for 
connecting  or  disconnecting  the 
essential  utilities  at  the  temporary 
housing  residence  shall  be  paid.  Also,  if 
cost  effective  when  compared  to  utilities 


subsidy,  reconnection  costs  shaO  be 
paid  at  the  primary  residence. 

(g)  Kennel  costs.  When  accessary, 
payment  of  actual  reasonable  kennd 
and  p«fft^'""e  costs  shall  be  authorized. 

(h)  Personal  property.  Contaminated 
perstmal  property  shall  be 
decontamin^ed  or  acquired  by  FEMA 
or  its  agent  when  EPA  qpedfically 
determines  the  need  for 
decontamination  or  acquisition  as  part 
of  temporary  rriocation.  Only 
reasonable  actual  expenditures  shall  be 
paid  for  decontamination  of  property, 
exduding  appiicaat  labor. 

(i)  Other  expenses  directly  rekded  to 
ndocatkm.  ^AHien  apptopriate.  the 
Regiaaal  Director  my  reooaunend  that 
Mch  odKr  expenses  direcdy  related  to 
the  temporary  relocation  become 
eligibfe.  This  request  must  be  approved 
by  the  Assistant  Associate  Director. 
Disaster  Assistance  Programs. 


$220.9 

The  following  items  shall  not  be 
eligible  for  payment  under  Temporary 
Relocation  Assistance: 

(a)  Rental  payments  or  mortgage 
payments  for  homes  owned  by  the 
eli^ile  apirficant; 

(b)  Busiiiess  losses.  This  does  not 
prd^t  use  of  a  temporary  housing 
residence  for  a  hoaie  business. 
However.  ad<ational  costs  necessitated 
by  the  operation  of  a  honae  business  are 
not  authorized; 

(c)  Personal  transportatian  costs: 

(d)  Insurance  premiums  for  the 
temporary  homing  unit  and  tbe  primary 
residence;  and 

(e)  Cleaning  fees  and  laundry  fees  at 
the  temporary  relocation  residence. 

§220.19   SUeaacurily. 

The  EPA  is  responsible  for  site 
security. 


§220.11    nrir  market  rant 

At  each  site,  (air  suirket  rent 
guidelines  for  each  size  residence  shall 
be  establi^ed  by  averaging  the  cost  of 
available  residences  per  bedroom  size 
for  each  locality  where  temporary 
bousing  will  be  provided.  Where 
privately  owned  mobile  homes  are  to  be 
used,  a  separate  g"''**''"*'  shall  also  be 
developed.  Guidelines  for  hotel  motel 
and  other  short-tem  resources  shall  be 
developed  only  when  there  is  a 
substantial  variance  ia  price  among  the 
available  supply.  The  purpose  of  these 
fair  madiet  rent  guidelines  is  to  prevent 
development  of  an  inflated  rental 
maiiiet  resulting  from  the  incident  and 
to  insure  cost-effectiveness.  These 
guidelines  reflect  tbe  desired  maximum 
payment.  Use  of  resources  more  costly 
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than  the  guidehne*  may  b«  authorized 
by  (he  FEMA  Regional  Director  or 
official  designee  for  full  payment  only 
when  other  existing  resources  are  not 
available.  When  less  than  10  families 
are  being  relocated,  fair  market  rent 
guidelines  may  be  established  by  a  less 
time-consuming  means,  e.g..  using  an 
estimate  provided  by  real  estate 
agencies  or  conducting  a  sampling 
instead  of  a  comprehensive  survey. 


I2M.1}    Tranalaroft 

(a)  Transfen  requested  by  occupants. 
Occupants  who  request  to  transfer  from 
one  temporary  housing  unit  to  another, 
solely  for  their  own  convenience  or  for 
reasons  necessitated  through  their  fault, 
shall  be  responsible  for  all  expenses 
associated  with  the  move,  including  any 
increase  in  temporary  housing  rent. 

(bl  Twnafen  for  other  reasons.  If 
FEMA  initiates  a  transfer  or  if  a  transfer 
is  necessitated  for  reasons  which  are 
not  the  fault  of  an  occupant,  all  essential 
costs  of  the  move  shall  be  paid  by 
FEMA.  Such  transfers  shall  be 
conducted  in  a  manner  that  will  cause 
minimum  inconvenience  to  the 
occupants. 


I2M.1S 

Personal  property  identified  by  EPA 
as  contaminated  and  unable  to  undergo 
a  successful  process  of  decontamination 
will  be  purchased.  Such  purchase  will 
be  contingent  upon  authorization  in  the 
site-speciHc  interagency  agreement. 
Possession  or  ownership  of  the  acquired 
personal  property  shall  pass  directly  to 
EPA  from  the  seller.  The  acquisition  of 
personal  property  shall  be  conducted 
along  the  following  lines: 

(a)  An  inventory  of  eligible  personal 
property  shall  be  prepared  to  include  the 
manufacturer's  name,  model  number 
and  other  information  which  might 
assist  in  establishing  the  quality  and 
value  of  the  property  to  be  acquired. 

(b)  Payment  shall  be  made  for 
replacement  value  of  similar  items.  With 
regard  to  valuable  antiques,  owners 
shall  be  paid  whatever  benefits  they 
would  have  received  if  this  loss  had 
been  exclusively  covered  by  their 
homeowners  insurance  policy.  If  they  do 
not  have  homeowmers  insurance  for 
personal  property,  owners  shall  be  paid 
the  cost  of  replacement  with  an  item  of 
similar  quality  with  the  same  functional 
use. 

(c)  An  appraisal  shall  be  required  in 
all  instances. 

(d)  Based  on  the  appraisal.  FEMA 
shall  present  the  initial  offer  to  acquire 
to  the  temporary  relocation  applicant. 
The  offer  to  acquire  shall  be  in  writing 
ind  will  include  a  list  of  items  to  be 


purchased.  The  total  value  of  the  listed 
items  will  be  presented  in  the  offer. 

(e)  A  written  sales  contract  shall 
specify  what  is  being  purchased  and  the 
terms  and  conditions  of  the  sale,  as  well 
as  the  responsibilities  of  the  seller. 

(f)  When  negotiations  fail,  after  a 
reasonable  effort  by  both  parties,  an 
individual  who  disputes  the  amount  of 
the  offer  to  acquire  shall  have  the  right 
to  submit  a  written  appeal  to  the 
Regional  Director.  The  Regional  Director 
shall  make  a  final  decision  concerning 
the  offer  to  acquire  within  10  business 
days  from  receipt  of  the  written  appeal. 
The  decision  of  the  Regional  Director  is 
final. 

(g)  FEMA  may  not  move  an 
applicant's  contaminated  furniture  to 
the  temporary  relocation  residence. 

(h)  FEMA  shall  not  be  responsible  for 
management  and/or  disposition  of  the 
acquired  property. 

|22ai4 


FEMA  has  determined  that  placement 
of  families  in  existing  resources  under 
Temporary  Relocation  Assistance  is 
exempt  from  the  floodplain  management 
raquirements  of  Part  9  in  44  CFR 
9J(c)(14).  Floodplain  Management  and 
Protection  of  Wetlands.  However, 
efforts  shall  be  made  to  use  existing 
resources  outside  of  the  floodplain  when 
possible  and  families  shall  be  notified  in 
writing  when  they  are  referred  by  FEMA 
to  existing  resources  which  are  in  the 
floodplain.  Referrals  shall  not  be  made 
to  existing  resources  in  the  floodplain 
within  communities  which  are  not 
participating  in  the  National  Flood 
Insurance  Program. 


I220.1S   EfteeOvedalaefi 

The  effective  date  of  assistance  is  the 
date  the  applicant  obtains  his/her  own 
authorized  accommodations  or  the  date 
FEMA  provides  other  relocation 
assistance.  Temporary  Relocation 
Assistance  may  be  provided  as  of  the 
date  identifled  by  EPA  in  the  FEMA/ 
EPA  Interagency  Agreement 


I  SSOite    Termfewllofi  o(  i 

Termination  of  temporary  housing 
may  be  initiated  with  a  30-day  written 
notice,  after  which  the  occupant  shall  b« 
liable  for  such  additional  charges  as  are 
deemed  appropriate  by  the  Regional 
Director  including,  but  not  limited  to.  the 
fair  market  rental  for  the  temporary 
housing  residence.  Termination  may  be 
in  the  form  of  eviction  from  temporary 
housing  (if  FEMA  leased  the  housing)  or 
termination  of  financial  assistance  (if 
cash  payment  is  made  to  the  occupant). 

(a)  Grounds  for  termination. 
Temporary  housing  (including  transient 


accommodations)  may  be  terminated  for 
reasons,  including,  but  not  limited  to.  the 
following: 

(1)  A  determination  has  been  made  by 
EPA  that  the  residence  from  which  the 
occupant  was  displaced  is  now 
available  for  occupancy. 

(2)  FEMA  has  determined  that  the 
temporary  housing  occupant  has  failed 
to  comply  with  the  terms  of  the  lease  or 
reimbursement  agreement 

(3)  An  offer  for  permanent  acquisition 
of  the  housing  from  which  the  individual 
has  been  displaced  has  been  made  (and 
the  time  period  for  temporary  housing 
allocated  by  FEMA's  permanent 
r«>location  plan  for  the  specific  location 
involved  has  passed).  This  includes  an 
offer  of  relocation  assistance,  if 
appropriate. 

(4)  "The  temporary  housing  occupant 
has  failed  to  take  due  care  of  the 
temporary  dwelling. 

(5)  FEMA  has  determined  that 
temporary  housing  was  obtained 
through  misrepresentation  or  fraud. 

(6)  The  temporary  housing  occupant 
has  failed  to  pay  utilities  or  other 
charges,  responsibility  for  which  has 
been  assigned  by  the  lease  or 
reimbursement  agreement 

(7)  FEMA  has  determined  that  the 
temporary  housing  occupant  has 
permanently  relocated  to  a  new 
location. 

(b)  Termination  procedures.  These 
procedures  shall  be  utilized  in  all 
instances,  except  when  a  State  is 
administering  the  Temporary  Relocation 
Assistance  Program.  States  shall  be 
sub)ect  to  their  own  procedures 
provided  they  afford  the  occupant(s)  due 
process  safeguards  described  in 
paragraph  (b)(5)(iv)  of  this  section. 

(1)  Notification  of  occupants.  Written 
notice  shall  be  given  by  FEMA  (or  the 
entity  designated  to  adninister  the 
program)  to  the  occupant(s)  at  least  30 
days  prior  to  the  proposed  termination 
of  assistance.  This  notice  shall  specify: 
The  reasons  for  termination  of 
assistance/occupancy:  the  date  of 
termination,  which  shall  not  be  less  than 
30  days  after  receipt  of  the  notice;  the 
administrative  procedure  available  to 
the  occupant(s)  if  he/she  wishes  to 
dispute  the  action:  and  the  occupant's 
liability  after  the  termination  date  for 
additional  charges. 

gKCsplioa-  Where  the  temporary  housing 
occupants  liave  been  informed  in  writing, 
prior  to  receiving  assistance  from  FEMA  that 
the  duration  of  the  temporary  housing 
assistance  will  be  30  days  or  less,  there  is  no 
requirement  for  a  written  notice.  The  notice 
of  the  limited  duration  of  such  assistance  or 
occupancy  will  also  serve  as  notice  of 
termination  of  the  assistance  for  occupancy. 


Those  occupsnts  will  be  notified  by 
telephone  or  personal  conversation  as  to  the 
exact  date  of  termination  of  assistance.  If 
occupying  PEMA-leased  housing,  occupants 
shall  be  required  to  leave  within  24  hours 
from  the  time  of  the  conversation  regarding 
termination. 

(2)  FHing  of  appeal.  If  the  occupant 
desires  to  dispute  the  termination  of 
temporary  housing  assistance,  upon 
receipt  of  the  written  notice  specified  in 
paragraph  (b)(1)  of  this  section,  he/she 
shall  present  the  appeal  in  writing  to  the 
appropriate  FEMA  office  in  person  or  by 
mail  within  5  business  days.  The  appeal 
miut  be  signed  by  the  occupant  and 
state  the  reasoiu  why  the  assistance  or 
occupancy  should  not  be  terminated.  If  a 
hearing  is  desired,  the  appeal  should  so 
state. 

(3)  Response  to  appeal.  If  a  hearing 
pursuant  to  paragraph  (b)(2)  of  this 
section  has  not  been  requested,  the 
occupant  will  be  deemed  to  have 
waived  the  right  to  a  hearing.  Under 
such  cinnmistances.  the  appropriate 
FEMA  official  shall  deliver  or  mail  a 
written  response  to  the  occupant  within 
5  business  days  after  the  receipt  of  the 
appeal. 

(4)  Request  for  a  hearing.  If  the 
occupant  requests  a  hearing  pursuant  to 
paragraph  (b)(2)  of  this  section,  FEMA 
shall  schedule  a  hearing  date  within  10 
days  from  the  receipt  of  the  appeal  at  a 
time  and  place  reasonably  convenient  to 
the  occupant  who  shall  be  notified 
promptly  thereof  in  writing.  The  notice 
of  hearing  shall  specify  the  procedure 
governing  the  hearing. 

(5)  Hearing —  (i)  Hearing  officer.  The 
hearing  shall  be  conducted  by  a  Hearing 
Officer  who  shall  be  designated  by  the 
FEMA  Regional  Director,  and  who  shall 
not  have  been  involved  with  the 
decision  to  terminate  the  occupant's 
temporary  housing  assistance,  nor  be  a 
subordinate  of  any  individual  who  was 
so  involved. 

(ii)  Due  process.  The  occupant  shall 
be  afforded  a  fair  hearing  and  provided 
the  basic  safeguards  of  due  process, 
including  cross-examination  of  the 
responsible  officiaUs],  access  to  the 
documents  on  which  FEMA  is  relying, 
the  ri^t  to  counsel  at  his/her  expense, 
the  right  to  present  evidence,  and  the 
right  to  a  written  decision. 

(iii)  Failure  to  appear.  If  an  occupant 
fails  to  appear  at  a  hearing,  the  Hearing 
Officer  may  make  a  determination  that 
the  occupant  has  waived  his/her  right  to 
a  hearing,  or  may.  for  good  cause 
shown,  postpone  the  hearing  for  no 
more  than  5  business  days. 

(iv)  Proof  At  the  hearing,  the 
occupant  must  first  attempt  to  establish 
that  continued  assistance  is  appropriate; 
thereafter.  FEMA  must  sustain  the 


bimlen  of  proof  in  justifying  that  the 
termination  is  appropriate.  The 
occupant  shall  have  the  right  to  present 
evidence  and  argiunents  in  support  of 
his/her  complaint,  to  disprove  evidence 
relied  on  by  FEMA,  and  to  confront  in  a 
reasonable  maimer  and  cross-examine 
all  witnesses  on  whose  testimony  or 
information  FEMA  relies.  The  hearing 
shall  be  conducted  by  the  Hearing 
Officer  and  any  evidence  pertinent  to 
the  facts  and  issues  raised  may  be 
received  without  regard  to  its 
admissibility  under  rules  of  evidence 
employed  in  formal  judicial  proceedings. 

(6)  Decision.  The  decision  of  the 
Hearing  Officer  shall  be  based  solely 
upon  applicable  Federal  and  State  law. 
and  F^IA  regulations  and  requirements 
promulgated  thereunder.  The  Hearing 
Officer  shall  prepare  a  written  decision 
setting  forth  a  statement  of  findings  and 
conclusions  together  with  the  reasons 
therefore,  concerning  all  material  issues 
raised  by  the  complainant  within  five 
business  days  after  the  hearing.  The 
decision  of  die  Hearing  Officer  shall  be 
binding  on  FEMA  whidi  shall  take  all 
actions  necessary  to  carry  out  the 
decision  or  refrain  from  any  actions 
prohibited  by  the  decision,  imless  the 
FEMA  Regional  Director  determines  and 
notifies  the  complainant  in  writing 
within  30  days,  or  such  additional  time 
as  FEMA  may  for  good  cause  allow,  that 
the  decision  of  the  Hearing  Officer  is  not 
supportable. 

(i)  If  the  determination  is  to  evict  the 
decision  shall  include  a  notice  to  the 
occupant  that  he/she  must  vacate  the 
premises  within  three  days  of  receipt  of 
the  written  notice  or  on  the  termination, 
as  required  in  paragraph  (b)  of  this 
section,  whichever  is  later.  If  the 
occupant  does  not  quit  the  premises, 
appropriate  action  shall  be  taken  and,  if 
suit  is  brought  the  occupant  may  be 
required  to  pay  coiut  costs  and  attorney 
fees. 

(ii)  If  the  determination  is  to  terminate 
financial  assistance,  such  assistance 
shall  be  terminated  in  accordance  with 
the  original  notice  given  pursuant  to 
paragraph  (b)(1)  of  this  section.  If  the 
occupant  is  required  to  give  a  spec'fic 
number  of  days  notice  to  the  landlord 
which  exceeds  the  number  of  days  in 
the  termination  notice,  the  Regional 
Director,  may  approve  the  payment  of 
rent  for  this  period  of  time  if  requested 
by  the  occupant 

S22ai7   Coataharlno. 

State  cost  sharing,  diuing  a  temporary 
relocation,  will  be  required  when  the 
temporary  relocation  is  determined  to 
be  a  remedial  action.  The  cost  sharing 
policies  are  outlined  in  the  Superfund 
Cost  Share  Eligibility  Criteria  for 


Permanent  and  Temporary  Relocation. 
44  CFR  Part  222. 

S220.1t 

temporary  retocatton  1 

When  administering  this  program,  the 
State  must  comply  with  FEMA 
regulations  and  policies.  The  State  shall 
maintain  adequate  doctunentation  to 
enable  analysis  of  the  program  in 
accordance  with  regulations,  manuals, 
handbooks  and  guidance. 

(a)  Site  specific  plan.  When  it  is 
agreed  that  a  State  «vill  adminster  all  or 
part  of  temporary  relocation  activity,  the 
State  must  submit  a  site-specific 
Temporary  Relocation  Assistance  Plan 
for  approval  by  the  Regional  Director  or 
official  designee  writhin  seven  days  of 
the  signing  of  the  FEMA/State 
Cooperative  Agreement  This  plan  shall 
include  the  items  listed  below,  as 
appropriate: 

(1)  Budget  and  estimated  outlay 
schedule,  and  allocation  advice; 

(2)  Time  fi^mes  within  which  tasks 
will  be  completed: 

(3)  Assigiunent  of  relocation 
responsibilities  to  State  and/or  local 
officials  or  agencies; 

(4)  Method  for  notifyiiig  affected 
residents  and  taking  applications; 

(5)  Method  for  developing  fair  market 
rent  guidelines; 

(6)  Requirement  for  transient 
accommodations; 

(7)  Amount  of  food  subsidy  and  the 
method  for  development  of  same; 

(8)  Policy  for  paying  utility  subsidy 
and/or  connection  costs; 

(9)  Method  for  providing  site  security: 

(10)  Method  for  payment  for 
acquisition  of  contaminated  personal 
property,  when  required  by  FEMA: 

(11)  Termination  procedures: 

(12)  Contracting  procedures; 

(13)  QuaUty  control  proc:edure8: 

(14)  Documentation  and  control 
system  provisions;  and 

(15)  Arrangements  for  program 
review. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  3067- 
0156) 

(b)  Authorized  costs.  All  expenditures 
associated  with  administering  the 
relocation  activity  are  authorized  if  in 
compliance  with  this  part,  applicable 
FEMA/State  Cooperative  Agreements. 
OMB  Circular  A-67  Revised.  Costs 
Principles  for  State  and  Local 
Governments  (46  FR  9548).  OMB 
Circular  A-102  Revised  and  FEMA 
regulations  on  Uniform  Administrative 

Requirements  for  Grants  and 

Cooperative  Agreements  (44  CFR  Part 
13).  and  other  FEMA  regulations,  as 
applicable. 
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(c)  Federal  monitoring  and  ovenighL 
The  Regional  Director  »nall  monitor 
State-edministered  activities  lince  he/ 
she  remains  responsible  for  the  delivery 
of  Temporary  Relocation  Assistance.  In 
addition,  policy  guidance  and 
interpretations  to  meet  specific  needs  of 
an  incident  shall  be  provided  through 
the  oversight  function.  As  determined 
necessary  by  FEMA.  monitoring  and 
oversight  functions  shall  include  on-site 
program  reviews. 

(d)  Technical  aasiatance.  The 
Regional  Director  shall  provide 
technical  assistance  as  necessary  to 
support  State-administered  operations 
through  training,  policies  and 
regulations  and  through  the  use  of 
personnel  for  technical  assistance  to  the 
State  or  local  staff. 

(e)  Audita.  The  State  shall  conduct  a 
program  review  of  each  operation.  All 
site-specific  activities  are  subject  to 
Federal  audit. 


f2MLlt 

The  Associate  Director  for  State  and 
Local  Programs  and  Support  and  the 
Regional  Director  may  require  from  field 
operations  such  reports,  plans  and 
evaluations  as  they  deem  necessary  to 
carry  out  their  responsibilltie*  under 
these  regulations. 

Dale:  lanuary  11. 1980. 

Granl  C  PsIanoB. 

Associate  Director.  State  attd  Load  Prograau 
and  Support 
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DCPARTMENT  OF  TRANSPORTATION 

CoastQuard 

46CFRPartt 

iCQoaa-oToi 

Edttorlai  Changaa  ReftocUng  Racant 
Coaal  GkMrd  Raorganliatton; 
Correction 

AaaNCV:  Coast  Guard.  DOT. 
action:  Final  rule:  correction. 


r.  The  Coast  Guard  is 
correcting  an  error  to  an  amendatory 
instruction  which  appears  in  rule 
document  88-070  (FR  Doc.  88-20180) 
published  on  Wednesday.  September  7, 
1988  at  53  FR  34532. 


ATKM  contact: 

Lieutenant  Commander  Don  M.  Wrye. 
Office  of  Chief  Counsel.  (202)  287-1534. 
In  rule  document  88-070  beginning  on 
page  34532  in  the  issue  of  Wednesday. 
September  7. 1968.  make  the  following 
correction: 


PARTt-(AMENOCO] 

I.  Amendatory  instruction  11  of  rule 
document  86-07a  (FR  Doc.  88-20180).  on 
page  34533  of  the  issue  dated 
Wednesday.  September  7. 1988,  is 
revised  to  read  as  follows: 

II.  In  the  heading  and  in  paragraphs 
(a),  (b),  and  (d)  of  |  SiM.  the  words  "Sea 
Transportation  Service"  are  removed 
and  the  words  "Sealift  Command"  are 
added  in  their  place. 

Dated:  fanuary  13. 1980. 
foaapk  E.  Votbach. 
Hear  Admiral,  US.  Cooet  Guard. 
(FR  Doc  80-1411  Filed  l-19-«0;  8.-45  am) 


rrnrnwL  communicationi 


47CFRPartO 


ofLMofOmoe 


r.  Federal  Communications 
Commission. 

:  Final  rule. 


:  This  action  amends  the 
Commission's  list  of  Office  of 
Management  and  Budget  approved    - 
information  collection  requirements 
contained  in  the  Commission's  Rules. 

This  action  is  necessary  to  comply 
with  the  Paperwork  Reduction  Act 
which  requires  that  agencies  display  a 
current  control  numbo*  assigned  by  the 
Director  of  the  OfBoe  of  Management 
and  Budget  for  each  agency  infonnation 
collection  requirement. 

This  action  will  provide  the  public 
with  a  current  list  of  information 
collection  requirements  in  the 
Commission's  Rules  which  have  OMB 
approval. 

BfflCIIVI  OATC  January  23. 1980. 
AOCMwee:  Federal  Communicationa 
Commission.  Washington.  DC  20554. 

WJA  MMTNM  eiMMaATION  OONTACTt 
Jerry  Cowden.  Office  of  Managing 
Director.  (202)  632-7513. 

ANY 


Oidar 

Adopted:  lamiary  4. 1900. 
ReieaMd:  lanuary  17. 1980. 

1.  Section  3507(r)  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended.  44 
U.S.C.  3S07(f).  requires  agencies  to 
display  a  current  control  number 
assigned  by  the  Director  of  the  Office  of 
Management  and  Budget  ("OMB")  for 
each  agency  information  collection 
requirement 

2.  Section  a408  of  the  Commission's 
Rules  displays  the  OMB  control 


numbers  assigned  to  the  Commission's 
information  collection  requirements. 
OMB  control  numbers  assigned  to 
Commission  forms  are  not  listed  in  this 
section  since  those  numbers  appear  on 
the  forms. 

3.  This  Order  amends  1 0.408  to 
remove  listings  of  information 
collections  which  the  Commission  has 
eliminated  or  to  add  listings  of  new 
information  collections  which  OMB  has 
approved. 

4.  Authority  for  this  action  is 
contained  in  section  4(i)  of  the 
Communications  Act  of  1934  (47  U.S.C 
154(i)).  as  amended,  and  1 0.231(d)  of  the 
Commission's  Rules.  Since  this 
amendment  is  editorial  in  nature,  the 
public  notice,  procedure,  and  effective 
date  provisions  of  5  U.S.C  553  do  not 
apply. 

5.  Acc»rdingly.  IT  IS  ORDERED. 
THAT  10.406  of  the  rules  is  AMENDED 
in  accordance  with  the  attached 
appendix,  effective  on  the  date  of 
publication  in  the  Vmimnl  Raglstee. 

6.  Persons  having  questions  on  this 
matter  should  contact  Jenry  Cowden  at 
(202)  632-7513. 

Federal  Communicationa  Commission. 
Bdwvd  |.  Minkai. 
Managing  Director. 

Appendtx 

Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  0-COMMI88ION 
ORQANOATKM 

1.  The  authority  citation  for  Part  0 
continues  to  read: 

Aolkority:  Sees.  4. 303, 48  Slat.  1086. 1082. 
as  amended  47  U.S.C.  154. 303,  unless 
otlierwise  noted. 

§0.408    (Amended] 

2.  In  47  CFR  0.408,  paragraph  (b)  is 
amended  by  removing  footnote  2  and 
the  following  rule  sections  and  their 
coiresponding  OMB  control  number*: 


HtUe  mctioif  No. 

OMB  control  N(K 

fM{») 

3080-0197 

KM 

ao8o-mtz 

87.127 

XMO-oxn 

S7.US 

3080-0202 

SOJSS 

3080-0237 

80382 

3080-0238 

•4.27(b) 

3080-0312 

3.  In  47  CPR  0.408.  paragraph  (b)  is 

amended  by  adding  the  following  rule 

sections  and  their 

corresponding  OMB 

control  numbers: 

Rule  mction  No. 

OMBcorlfolNo. 

1.7a0-1.7M 

308O-O«11 

7SJ3 

3080-0418 

7A.94 

3080-0419 

7S.1U 

3080-0419 

7B.1S7 

3080-0419 

7S.1SS 

3080-0419 

S0l227 

3080-0388 

S7J1 

308IMn97 

S7J7 

JQQQ  Ojfll? 

87.103 

3080-0192 

••.27(aM6) 

308(MB12 

(FR  Doc  80-1388  Piled  l-1»-80:  ft4S  am) 

aaxaia  cooe  •ria-ewa 

47CFRPart73 

IMM  OmM  NOu  86-410;  RM  S428. 54«e, 


CohwiNa.  Bdon,  Canli  ila.  Mmaitiln 
Grave  and  Cabool,  MO 

AOCNCV:  Federal  Communications 
Commission. 

;  Final  rule. 


P.  This  document  substitutes 
Channel  224C2  for  Chwuiel  224A  at 
Eldon.  Missouri  and  modifies  the  license 
of  Station  KLDN  (FM)  to  specify 
operation  on  the  hi^ier  class  co- 
channel  as  requested  by  Southwest 
Communications  Inc.  The  community 
could  be  provided  with  its  first  wide 
coverage  area  FM  service.  The  station's 
current  transmitter  site  meets  the 
Commission's  minimum  separation 
requirements,  at  coordinates  38-20-27 
and  92-35-33.  In  order  to  facilitate  the 
change  Qiannel  251A  was  substituted 
for  Channel  292A  at  CabooL  Missouri, 
and  the  license  of  Station  KWC  (FM) 
was  modified  to  specify  operation  on  the 
new  channel  KWCs  current 
transmitter  site  meets  the  Commission's 
minimum  distance  separation 
requirements,  at  coordinates  37-07-58 
and  92-08-04.  Channel  293A  was  also 
substituted  for  Channel  224A  at 
Mountain  Grove.  Missouri,  and  the 
license  of  Station  KRFI  was  modified  to 
specify  operation  on  the  new  channel 
KRFI's  current  transmitter  site  meets  the 
Commission's  minimum  distance 
separation  requirements,  at  coordinates 
37-08-07  and  92-14-59.  With  this  action, 
this  proceeding  is  terminated. 
t>ftCTIVl  OATC  February  27, 1989. 


POR  miTIKII  MPOMIATION  CONTACT: 
Arthur  Scrutchins.  Mass  Media  Bureau. 
(202)  834-6530. 

•UPMjmCNTAIIV  — WmATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86^ia 
adopted  November  30, 1988.  and 
released  January  12. 1980. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART7»-(AMENDE01 

1.  Tlie  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.303. 

(73.202    lAmendadl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended,  under  Missouri, 
by  removing  Channel  224A  and  adding 
CSiannel  224C2  at  Eldon:  removing 
Oiannel  292A  and  adding  Channel  251A 
at  Cabool  removing  Channels  224A  and 
adding  293A  at  Mountain  Grove. 

Federal  Communications  Commission. 
Sieve  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doc.  89-1368  Filed  1-19-80: 8:45  am] 
■axNiG  cooc  sna-et-H 


DEPARTMENT  OF  COMMERCE 
NeMonei  Oceanic  and  Atmoapheric 


SO  CFR  Parta  611  and  675 

Foreign  Fiahina,  Groundfiah  for  the 
Bering  See  and  Aieutienlaianda  Aree 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  catch  monitoring. 


;  NOAA  announces  that  it  will 

closely  monitor  incidental  catches  of 
Tanner  crab  [Chionoecetes  bairdi).  red 
king  crab  [Paralithodes  camtschatica), 
and  Pacific  halibut  [Hippoglossus 
stenolepis]  (prohibited  species)  in 


fisheries  for  groundfish  in  the  Bering  Sea 
and  Aleutian  Islands  (BSAI)  area. 
Incidental  catch  of  prohibited  species 
must  be  minimized  and  must  be  returned 
immediately  to  the  sea  «vith  a  minimum 
of  injury,  unless  retention  is  authorized 
by  other  applicable  law.  Further  control 
on  incidental  catch  of  prohibited  species 
in  the  BSAI  area  is  anticipated  for  the 
1980  fishing  year  through  subsequent 
regulatory  action  which  may  include 
closed  areas  and  prohibited  species 
cat(^  (PSC)  limits.  If  such  regulatory 
action  occurs,  any  area  closure  or  other 
constraint  imposed  on  groimdfish 
fidieries  due  to  attainment  of  a  PSC 
limit  or  portion  thereof  may  be  based  on 
the  accounting  of  prohibited  species 
catch  from  the  beginning  of  the  1989 
fishing  year. 

This  notice  informs  participants  in  the 
BSAI  area  groundfish  fisheries  that 
bycatch  control  regulations  that  are 
anticipated  to  be  effective  later  in  1980 
will  be  implemented  by  taking  into 
account  bycatches  of  the  identified  crab 
and  halibut  species  since  the  beginning 
of  1980.  The  intended  effect  of  this 
notice  is  to  encourage  groundfish 
fishermen  to  avoid,  to  the  maximum 
extent  possible,  bycatches  of  prohibited 
species  (the  ident^ed  species  of  crabs 
and  halibut  in  particular). 
RNI RW I  HEW  ■rOWaUTION  CONTACH 
Jay  J.C  Ginter  (Fishery  Management 
Biologist  NMFS),  907-588-7229. 
SUPPLEMBITARV  I 


List  of  Subjects 

50  CFR  Part  611 

Fisheries.  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  lanuary  13. 1980. 
Richard  H.  Schaiefer. 

Director  of  Office  of  Fisheries.  Conservation 
and  Management  National  Marine  Fisheries 
Service. 
[FR  Doc  80-1422  Filed  1-19-89: 8:45  amj 
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DEPAimiENT  OP  AOraCULTURC 

radcral  Crap  hwuranM  CofpocsHon 

7CFRPwt401 

(Amandmanl  Na.  42:  Doc  Na.  I7f»l 


QMMraiCrap 
Com 


:  Federal  Crop  buuranca 
Corporation.  USDA. 
action:  Propoaed  rule. 


n  The  Federal  Crop  Inauianoa 
Corporation  (FCIC)  propoaes  to  amend 
the  General  Crop  Inatirance  Regulations 
(7  CFR  Part  401),  effective  for  the  1980 
and  succeeding  crop  years,  by  revising 
and  reissuing  i  401.111,  Com 
Endorsement.  The  intended  effsct  of  this 
rule  is  to:  (1)  Provided  that  if  the  silage 
option  is  in  effect,  insurance  ends 
September  30  even  if  the  crop  is  "put  to 
another  use"  and  harvested  later  (2) 
require  written  notice  from  the  insured 
before  consent  is  given  to  put  the  crop  to 
another  usa:  and  (3)  clarify  the  unit  of 
measure  (bushels  or  tons)  which  is  to  be 
used  under  bushel  guarantee  or  tonnage 
guarantee  for  loss  adiustment  purpoae. 
DATI:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  ba 
submitted  not  later  than  February  22, 
1980,  to  ba  sura  of  consideration. 
AOOMM:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Offlca  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4080, 
South  Building.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 


ITMN  CONTACTt 

Peter  F.  Cole  (202)  447-3325. 

8UPMJM8NTAIIV  WPOWMATIOWL  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1.1902. 


John  Marshall.  Manager.  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  govenunents.  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-baaed  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuala.  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  amall  entitiea. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Nal0i45a 

This  program  is  not  subiect  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  publiahed  at  48  FR 
29115.  June  24. 1963. 

This  action  ia  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

In  revising  and  reissuing  the  Com 
Endorsement  FdC  proposes  to  make 
changes  in  the  provisioiu  for  insuring 
com  as  follows: 

1.  Section  4— Provides  that  if  the 
silage  option  is  in  effect  insurance  ends 
September  30  even  if  the  crop  is  "put  to 
another  use"  and  harvested  later. 

2.  Section  6 — Require  «vritten  notice 
from  the  insured  before  we  will  give 
consent  to  put  the  crop  to  another  use. 

3.  Section  7— Language  is  clarified  as 
to  which  unit  of  measure  (bushels  or 
tons)  will  be  used  in  various  situations 
and  the  use  of  a  conversion  factor. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Raglatar. 
Written  comments  received  pursuant  to 
this  proposed  rule  wiU  be  available  for 


public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Clop 
Insurance  Corporation,  Room  4000. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250, 
during  regular  bosinesa  hoars,  Monday 
through  Friday. 

List  of  SubioGts  in  7  CFR  Fart  481 

Crop  insurance.  Com  endorsement 

Propoaed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7 13S.C  1501  et  teq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulationa  (7  CFR  Part  401), 
to  be  effective  for  the  1900  and 
succeeding  crop  years,  as  follows: 

PART  401-KAMENDCO] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Aitdtority:  7  U.&C  1508,  Mlft. 

2. 7  CFR  Part  401  is  amended  to  revise 
1 401.111.  Com  Endorsement  effective 
for  the  1960  and  Succeeding  Crop  Years, 
to  read  »»  follows: 


1481.111    Com  I 

The  provisions  of  the  Com  Crop 
Insnrance  Endorsement  for  the  1960  and 
subsequent  crop  years  are  as  foDows: 

FsdanlCrapl 


Com  Endonement  * 

1.  Insured  Cora 

a.  (The  crop  iasarad  wiO  be  field  oon 
("com")  plsnlad  for  liuvnt  ■•  grain  (or 
■ilage  if  a  corn  silags  option  ia  obtained). 

b.  In  addition  to  die  crop  not  insural>le 
under  aaction  2  of  dta  geoeral  crop  inswaaoe 
policy,  we  do  not  insore  any  com 

(1)  on  which  the  com  waa  daatroyad  or  ptit 
lo  another  uae  for  tlic  purpoae  of  oonfonning 
with  any  other  program  administered  by  the 
United  State*  Department  of  Agriculture:  or 

(2)  unleaa  t)w  acreage  is  planted  in  rows  far 
enough  apart  to  permit  mechanical 
cullivalion. 

c  If  the  actuarial  table  for  the  county 
provides  only  a  grain  guarantee,  the  com 
silage  option  it  not  available. 

d.  If  the  actuarial  table  for  the  county 
provides  for  both  a  grain  and  ailage 
guarantee,  all  com  acreage  will  be  insured 
under  tiie  provisiona  of  this  endorsement 
unless  you  complete  the  com  ailage  option, 
which  provides  that  all  dom  acreage  wiU  be 
iiuured  under  the  provisiona  of  tiie  corn 
ailage  option. 


e.  If  the  actuarial  table  for  the  county 
provides  s  "silage  only  guarantee."  coverage 
Is  only  svailable  with  the  completion  of  the 
silage  option. 

f.  A  late  planting  agreement  will  be 
available  for  com. 

2.  Causes  of  Loss 

The  iiuurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  csuses  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Firr. 
clnsects: 

d.  Plant  diaease; 

e.  WUdlifr. 

f  Earthquake: 

g.  Volcanic  emption;  or 

h.  If  applicable,  failure  of  the  irrigation  water 
supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 

unless  those  cauaes  are  excepted,  excluded. 

or  limited  by  the  actuarial  table  or  section  9 

of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

s.  The  annual  premiom  amount  ia 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  If  you  ara  eUgil>le  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  com  policy  for  the  1984 
crop  year,  you  will  continue  to  receive  the 
benefit  of  tiie  reduction  subiect  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1980  crop  yean 

(2)  The  premium  reduction  will  not  increase 
iMcause  of  favorable  experience: 

(3)  Tlie  premium  reduction  wrill  decrease 
because  of  unfavorable  experience  in 
accordance  «vith  the  terms  of  ttie  policy  in 
effect  for  the  1985  crop  yean 

4.  Insurance  Period 

The  calendar  date  for  tlie  end  of  the 
insurance  period  is  tlie  date  immediately 
following  planting  as  follows: 

The  calendar  date  for  the  end  of  the 
insurance  period  is  the  date  immediately 
following  planting  as  follows: 

a.  Val  Verde,  Edwards.  Keir.  Kendall 
Bexar,  Wilsoa  Karnes.  Guliod.  Victoria,  and 
fackaon  Counties,  Texas,  and  all  Texas 
Counties  lying  south  thereof— September  30; 

b.  Clark.  Cowlitz.  Grays  Harbor.  Island, 
lefferson.  King.  Kitsap,  Lewis,  Pierce,  Skagit 
Snohomish.  'Hhurstoo,  Wahkiakum,  and 
Whatcom  counties,  Wsshington— October  31: 

c  All  other  counties  where  our  acturial 
table  allows: 

(1)  Only  s  silage  guarantee:  or 

(2)  Both  a  grain  and  a  silage  guarantee  on 
any  acreage  if: 

(i)  The  silage  option  is  in  effect  or 
(ii)  The  corn  is  harvested  for  silage — 

September  30; 
d.  An  other  counties  snd  stales — December 

ia 

S.  Unit  Division 

Com  acreage  that  would  otherwise  l>e  one 
unit,  at  defined  in  section  17  of  the  general 


crop  insurance  policy,  may  be  divided  into 
more  than  one  unit  if  you  agree  to  pay  an 
additional  premium  if  requ^ed  by  the 
actuarial  table  and  if  for  each  proposed  unit 
you  maintain  written  verifiable  records  of 
planted  acreage  and  liarvested  production  for 
at  least  the  previous  crop  year.  Production 
reports  by  unit  based  on  these  records  should 
be  filed  as  early  as  possible  but  must  be  filed 
no  later  than  the  date  required  by  subsection 
4.d.  of  the  general  crop  insurance  policy  and 
either 

a.  Acreage  planted  to  ttie  insured  com  crop 
is  located  in  separate,  legally  identifiable 
sections  (exc^  in  Florida)  or,  in  the  alisence 
of  section  descriptions  (and  in  Florida)  tlte 
land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  deariy  identified, 
and  the  insured  acreage  can  be  easily 
determined:  and 

(2)  The  com  is  planted  in  such  s  manner 
that  the  planting  pattern  does  not  continue 
into  an  sdiacent  section  or  ASCS  Farm  Serial 
Number;  or 

b.  Acreage  planted  to  the  insured  com  is 
located  in  a  single  section  or  ASCS  Farm 
Serial  Number  and  consists  of  acreage  on 
which  both  irrigated  and  nonirrigat^ 
practices  are  carried  out  provided: 

(1)  Com  planted  on  the  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
inb  the  same  rows  or  planting  pattern 
(Nonirrigated  comera  of  a  center  pivot 
irrigation  system  planted  to  insured  com  are 
part  of  the  irrigated  unit  without  regard  to 
planting  pattern.  The  production  from  the 
total  unit  both  irrigated  and  nonirrigated.  is 
comliined  to  determine  your  yield  unit  for  the 
purpose  of  determining  the  guarantee  for  die 
unit):  and 

(2)  Planting,  fertilizing,  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  iiiigated  and  nonirrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  aO  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  comliined. 

8.  Notice  of  Damage  or  Loss 

a.  For  purposes  of  section  8  of  the  general 
crop  insurance  policy  the  representative 
aample  of  tlie  unharvested  crop  mutt  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

b.  In  addition  to  the  notices  required  by 
section  8.a.  of  the  General  policy,  you  must 
give  us  written  notice  if: 

(1)  You  want  our  oonaent  to  harvest  com 
reported  as  grain  for  silage  on 

(2)  You  want  our  consent  to  harvest  com 
reported  as  silage  for  grain.  If  timely  notice  is 
not  given  so  we  can  appraise  such  com  and  it 
it  harvested  in  a  manner  not  shown  on  the 
acreage  report  it  will  be  considered  to  have 
been  destroyed  mritbont  consent 

7.  Claira  for  Indemnity 

a.  An  indemnity  may  be  determined  for 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefore  the  total 
production  to  l>e  counted. 


(3)  Multiplying  this  product  by  the 
applicable  price  election:  and 

(4)  Multiplying  this  result  by  your  share, 
b.  When  the  actuarial  table  provides  a 

bushel  guarantee  only,  all  indemnity 
calculations  will  be  in  iMishels. 

c  When  the  actuarial  table  provides  a 
bushel  and  tonnage  guarantee,  all  indemnity 
calculatiotu  will  be  in  bushels.  If  you  iiave  an 
approved  com  tilage  option,  all  indemnity 
calculations  «vill  be  in  tons. 

d.  When  the  actuarial  table  provides  a 
tonnage  guarantee,  and  a  com  silage  option  is 
in  effect  all  indemnity  calculationa  will  be  on 
a  tonnage  l>asit. 

e.  Tlie  total  production  (bushels)  to  lie 
counted  for  a  unit  will  include: 

(1)  Production  determination  in  bustieis 
when  the  sctuarial  table  provides  a  busliel 
guarantee  only,  or  a  bushel  and  tonnage 
guarantee  (unless  jroa  liave  an  approved 
Com  Silage  Option)  and  may  lie  adiusled  for 
moisture  or  qoslity  as  foUotvs: 

(a)  Mature  grain  which  otherwise  is  not 
eligible  for  quality  adjustment  will  lie 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excet  of  15.5  throogb  30X) 
percent  and  2  percent  for  each  .1  percentage 
point  of  moitture  from  30.1  throogh  40j0 
percenter 

(b)  Mature  grain  wdiich,  due  to  ■nsaral>te 
causes,  has  moisture  over  40  percent  test 
weight  below  48  pounds  per  bashci:  or  kernel 
damage  more  thra  10  peroent  as  deter  lined 
by  s  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  boeased  ■ader 
the  United  States  Warehoast  Act  will  be 
adiusted  by: 

(i)  Dividing  the  value  per  boahd  of  swb 
com  by  the  price  per  iNnbel  of  U.S.  Na  2  oora 
at  15.5%  moisture:  and 

(ii)  Multipying  the  result  iiy  the  nwnlier  of 
bushels  of  such  com. 

The  spplicaMe  price  for  Na  2  oora  will  lie 
the  local  market  price  on  the  earlier  of  the 
day  the  kiss  is  sdjnsted  or  the  day  sack  com 
was  sold. 

(2)  All  sppraised  production  which  aril! 
include: 

(a)  Unharvested  productian  on  harvested 
acreage  and  potential  productioB  lost  due  to 
uninrared  csuses  and  faihire  to  follow 
recogiized  good  com  faraiing  practices: 

(b)  Not  Ims  tlian  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  anotlier 
use  without  our  prior  written  consent  or 
damaged  aolely  by  an  uninsured  cause  and 

(c)  Appraised  production  on  unharvested 
acreage:  and 

(d)  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  unless  such 
acreage  is: 

(i)  Not  put  to  another  use  before  harvest  of 
com  becomes  general  in  the  county  and 
reappraiaed  by  us: 

(ii)  Furtiier  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(iii)  Harvested. 

(3)  Where  a  conversion  factor  it  shown  on 
the  actuarial  table,  indemnity  calculations  for 
any  acreage  of  com  reported  at  grain  and 
harvested  at  silage  will  be  converted  to  a 
bushel  basis. 
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a.  A  repltmlinn  pnymenl  la  available  under 
Ihia  endoraemant  if  wa  datannlna  it  ia 
practical  to  replant  on  a  unit  and  our 
appruiaal  doea  not  axcaad  90  percent  of  the 
guarantee  The  replanting  payment  will  not 
exceed  8  buahela  multiplied  by  the  price 
election,  multiplied  by  jrour  ahare.  When  the 
crop  is  replanted  by  a  broadcaat  method,  the 
liability  under  Ihia  endoraement  will  be 
reduced  by  the  amount  of  the  replant 
payment. 

a.  Cancellation  and  Termination  Datea 


7CFRPart401 

Qenaral  Crop  Ineuranoe  ReguiatkNw; 


SiBla  and  oouMy 

and_ 

Vat  Varda.  Edwarda.  Kerr.  Kandal. 

FatrnjaiylS. 

Beiw.  WHaon.  Kamaa.  QoAed.  Vlc- 

lofiaL     and    Jackaon    Couniaa. 

Tana,  and  al  Taaaa  couniaa  tytng 

aouVt  tharaot. 

Alabama.  AAonac  Mmmn  CiHor- 

MarohSl. 

ni«  FiortdK  Qaoiglt:  LouJatana. 

li»iiiini>i.  NaMda:  North  CaraS- 

na:  South  Caratna;  and  El  Pan. 

• 

HudipalK     CUbaraon.     Raawaai 

Lovtng.    WMdar.    Ector.    Upton. 

niacin.     Slartng.     Coke.     Tom 

QfMn,  Conoho*  McOjHoctv  8sn 

Saba.    MHa,    HamMon.    Soa^M. 

Jotmaon.   Tairani,   WMaa,   Cooka 

Couniaa.  Taaaa.  and  iM  Taaaa 

Counaaa   lying   aouit   and   aaal 

thaieof  to  and  tnotudny  Tanai. 

OachaO.  Button.  WwMa.  OMiipli. 

■ 

Bianoo.  Camai  Quadalupa.  Qon- 

maa.  Oa  wm.  Immn.  Cotorado, 

Tetta. 

Aa  o«wr  Taiaa  couniaa  and  odwr 

Aprt1& 

•.  Contract  Changaa 

Contract  changaa  will  be  available  at  your 
aervice  ofTIca  by  Dacambar  31  piacading  the 
cancellation  data  for  counttea  with  an  April 
IS  cancellation  data  and  by  November  30 
preceding  the  cancellation  date  for  all  other 
counttea. 

IIX  Meaning  of  Terma 

a.  "Harveal"  of  com  on  the  unit  meana 
completion  of  combining  and/or  picking  the 
com  for  grain  or  the  chopping  of  com  for 
ailage  purpoaea  a*  applicable. 

b.  "Replanting"  meana  performing  the 
cultural  practice  neceaaary  to  replant  inaured 
acreage  to  com. 

c  "Silage"  mean*  com  harveatcd  by 
aevering  the  tialli  from  the  land  and  chopping 
the  Hulk  and  the  ear  for  the  purpoae  of 
llvcalock  feed. 

d.  "Section"  ia  a  unit  of  meaaun>  under  the 
rectangular  lurvey  lyalem  deacribing  a  tract 
of  land  generally  one  mile  iquare.  uaually 
containing  approximately  640  acrea. 

Done  in  Waahington.  DC  on  January  11. 
19SB. 

David  W.  GabiiaL 

Acting  Manager.  Faderal  Crop  Insurance 
Corporation. 

\n  Doc  a»-1318  Filed  1-10-60: 8:43  am| 
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r.  Federal  Crop  Insurance 
Corporation.  USOA. 
action:  Proposed  rule. 


r.  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1990 
and  succeeding  crop  years,  by  adding  a 
new  section.  7  CFR  401.127,  the 
Cranberry  Endorsement.  The  intended 
effect  of  this  rule  is  to  provide  the 
provisions  of  crop  insurance  protection 
on  cranberries  in  an  endorsement  to  the 
general  crop  insurance  policy. 

Comment  Date:  Written  comments, 
data,  and  opinions  on  this  proposed  rule 
should  be  received  not  later  than  March 
24. 1988.  to  be  sure  of  consideration. 
JUNMUS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager,  Federal 
Crop  Instirance  Corporation.  Room  4000, 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  2025a 
MN  RMTMni  MMMMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC.  20250. 
telephone  (202)  447-3325. 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
•stablished  as  April  1. 1902. 

John  Marshall.  Manager.  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defmed  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
tlOO  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers. 
Individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment 
Investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  add  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  a  new  section  to  be  known  as  7 
CFR  401.127.  the  Cranberry 
Endorsement,  effective  for  the  1990  and 
succeeding  crop  years,  to  provide  the 
provisions  for  insuring  cranberries. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  60  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole.  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4090.  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 

All  «vritten  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4080.  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  Insurance;  Cranberry 
Endorsement. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
effective  for  the  1990  and  succeeding 
crop  years,  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1508. 1518. 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.127.  Cranberry  Endorsement. 


effective  for  the  1990  and  Succeeding 
Crop  Years,  to  read  as  follows: 

S  401.127   Cfibfry  EndoraamanL 

The  provisions  of  the  Cranberry  Crop 
Insurance  Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Federal  Crap  Inauranoa  Corpotalioo 
Cnnbeny  EndoraaoMnt 

1.  Insured  Crop. 

a.  The  crop  insured  will  be  cranberries 
which  are  grown  for  processing  or  fresh 
market. 

b.  Except  by  written  agreement  between 
you  and  us  or  unless  provided  by  the 
actuarial  table,  we  do  not  insure  any  acreage: 

(1)  Unless  at  least  four  growing  seasons 
have  elapsed  between  the  date  the  vines 
were  set  out  and  the  dale  insurance  attaches: 

(2)  With  less  than  90  percent  of  a  stand  of 
bearing  vines  based  on  the  original  planting 
pattern:  or 

(3)  That  is  being  renovated  and  not  l>eing 
used  to  produce  a  full  crop  for  the  current 
year. 

2.  Causes  of  Loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causea  occurring  within  thie 
insurance  period: 

(1 )  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Wildlife: 

(4)  Earthquake: 

(5)  Volcanic  eruption: 

(6)  Inaects: 

(7)  Plant  disease: 

(8)  if  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  insurance  attaches;  or 

(9)  Failure  or  breakdown  of  irrigation 
equipment  or  facilities  due  to  direct  damage 
to  the  irrigation  equipment  or  facilities  from 
an  insurable  cause  of  loss  if  the  cranberry 
crop  is  damaged  by  freezing  temperatures 
within  72  hours  of  such  equipment  or 
facilities  failure  and  the  equipment  or 
facilities  could  not  have  been  made 
operational  or  replaced  within  the  above  72- 
hour  time  period: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

b.  We  do  not  insure  against  any  loss 
caused  by  the  failure  or  breakdo%m  of 
irrigation  equipment  or  facilities  except  as 
provided  in  section  2.1.(9)  above. 

3.  Annual  Premium. 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
limes  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  on  the  date  insurance  attaches. 

4.  Insurance  Period. 

a.  In  lieu  of  section  7  of  the  general  crop 
insurance  policy,  insurance  attaches  for  each 
crop  year  on  November  21,  if  an  application 
has  been  accepted  by  that  date,  and  ends  at 
the  earliest  of: 

(1 )  Total  destruction  of  the  cranberry  crop: 

(2)  The  date  harvest  would  normally  start 
on  the  unit  on  any  acreage  which  will  not  be 
harvested: 

(3)  Harvest  of  the  cranberry  crop: 

(4)  Final  adjustment  of  a  loss:  or 


(5)  November  20  of  the  crop  year. 

b.  If  you  purchase  any  inaurable  acreage  of 
cranberries  on  or  before  January  5  of  any 
crop  year,  insurance  will  be  considered  to 
have  attached  to  such  acreage  at  the 
beginning  of  the  insurance  period  provided 
we  have  inspected  and  accepted  such 
acreage  in  writing.  If  you  sell  any  acreage  of 
cranberries  on  or  before  January  5  of  any 
crop  year,  insurance  will  not  be  considered  to 
have  attached  to  such  acreage  for  that  crop 
year. 

5.  Unit  Division. 

Cranberry  acreage  that  would  otherwise  be 
one  unit  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  you  agree 
to  pay  an  additional  premium  if  required  by 
the  actuarial  table  and  if  for  each  proposed 
unit: 

a.  You  maintain  written  verifiable  reoorda 
of  acreage  and  harvested  production  for  at 
least  the  previous  crop  year  and  production 
reports  based  on  those  records  are  timely 
filed  to  obtain  an  insurance  guarantee;  and 

b.  The  acreage  planted  to  insured 
cranberries  in  the  county  is  located  on  non- 
contiguous land. 

If  you  have  a  losa  on  any  unit  production 
records  for  all  harvested  units  must  tie 
provided.  Production  that  is  conuningled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damage  w  Loss. 

In  addition  to  section  8  of  the  general  crop 
insurance  policy,  in  case  of  damage  or 
probable  loaa: 

a.  You  must  give  us  written  notice  of  the 
loss  or  probable  losa  including  the  datea  of 
damage  immediately,  if  probable  loss  is 
determined  within  15  days  prior  to  or  during 
harvest. 

b.  If  you  are  going  to  claim  an  indemnity  on 
any  unit  you  must  give  us  notice  not  later 
than  72  hours  after  the  earliest  of: 

(1)  Total  destruction  of  the  cranberries  on 
the  unit 

(2)  Discontinuance  of  harvest  of  any 
acreage  on  the  unit  or 

(3)  The  date  harvest  would  normally  start 
in  the  area  if  any  acreage  on  the  unit  is  not  to 
be  harvested. 

c.  Unless  notice  has  been  given  under 
section  b.  avove.  and  in  addition  to  the  other 
notices  required  by  this  section,  if  you  are 
going  to  claim  an  indemnity  on  any  unit,  you 
must  give  us  written  notice  not  later  than  10 
days  after  the  earlier  of: 

(1)  Harvest  of  the  unit  or 

(2)  November  20  of  the  crop  year. 

7.  Claim  for  Indemnity. 

a.  In  addition  to  section  9  of  the  general 
crop  insurance  policy,  we  will  not  pay  any 
indemnity  unless  you  authorize  us,  in  writing, 
to  examine  and  obtain  any  records  pertaining 
to  the  production  and  marketing  of  the 
insured  cranberries. 

b.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  from  that  result  the  total 
production  of  cranberries  to  be  counted  (see 
subsection  7.c.): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 


(4)  Multiplying  this  result  by  your  share. 

c  The  total  production  (in  barrels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Cranberry  production  which,  due  to 
insurable  causes,  is  determined  not  to  meet 
quality  requirements  of  the  receiving  handler, 
would  not  meet  those  requirements  if 
properly  handled,  and  has  a  value  of  lesa 
than  75  percent  of  the  market  price  for 
crant>erries  meeting  the  minimum 
requirements  will  be  adjusted  by: 

(a)  Dividing  the  value  per  barrel  of  such 
cranberrries  by  the  maiket  price  per  barrel 
for  cranberries  meeting  the  minimum 
requirementr.  and 

(b)  Multiplying  the  result  by  the  number  of 
barrels  of  such  cranberries. 

(2)  Appraised  production  to  be  counted  will 
include. 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  cranberry  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause  or  destroyed  by  you 
without  our  consent  and 

(c)  Any  unharvested  productioa. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  acreage  is: 

(a)  Not  harvested  before  the  harvest  of 
cranberries  becomes  general  in  the  county 
and  reappraised  by  us: 

(b)  Further  damaged  by  an  insured  cauae 
and  ream>rai8ed  by  ns:  or 

(c)  Harvested. 

(4)  We  may  determine  the  amount  of 
production  of  any  unharvested  cranberries  on 
the  basis  of  field  appraisab  conducted  after 
the  end  of  the  insurance  period. 

8.  Cancellation  and  Termination  Dote. 
The  cancellation  and  termination  date  is 

November  2(L 

9.  Contract  Change*. 

All  contract  changes  will  be  available  at 
your  service  oCRoe  by  August  31  preceding  . 
the  cancellatioD  date. 

10.  Meaning  of  Terms. 

a.  "Sarre7"  means  100  pounds  of 
cranberries. 

b.  "Direct  damage" means  actual  physical 
damage  to  the  equipment  or  facilities  which 
is  the  direct  result  of  an  insurable  cause  of 
loss. 

c.  "Harvest"  means  picking  of  tlie 
cranberries  from  the  vines  for  the  purpose  of 
removal  from  the  land. 

d.  "Irrigation  equipment,  facilities,  and 
water  supply"  meant  the  supply  of  water  and 
the  mechanical  and  constructed  equipment 
and  facilities  used  to  deliver  the  water  to  the 
cranberry  crop  so  as  to  prevent  damage  due 
to  drought  or  freeze. 

e.  "Non-contiguous  land"  means  land 
which  is  not  touching  at  any  pomt.  Land  that 
is  separated  only  by  a.  public  or  private  right- 
of-way  will  be  considered  contiguous. 
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Don*  in  Wathinfton.  DC  on  January  11. 
1(188. 

David  W.CsbfM. 

Acting  Manager.  Fluhni  Crop  iimunnct 
Corporation. 
(PR  Doc.  88-1428  PIM 1-18-48!  8:46  am) 
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FlortdiCHnw 


AOlNCv:  Federal  Crop  Insurance 
Corporation.  USOA. 
action:  Proposed  rule. 


:  The  Federal  Crop  Insurance 
Corporation  (FOC)  proposes  to  amend 
the  C«neral  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1900 
and  succeeding  crop  years,  by  adding  a 
new  section.  7  CFR  401.143.  Florida 
Citrus  Endorsement.  The  intended  effect 
of  this  rule  is  to  provide  the  regulations 
containing  the  provisions  of  crop 
insurance  protection  on  Florida  citrus  as 
an  endorsement  to  the  general  crop 
insurance  policy. 

OATtS:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  February  22. 
1060,  to  be  sure  of  consideration. 


:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4060, 
South  Building.  U.S.  Department  of 
Agrkulturt.  Washington.  DC  202Sa 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulatloa  1512-1.  This  action 
constitutes  a  ravlew  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1. 1003. 

lohn  MarahalL  Manager.  FQC  (1)  has 
detennlnad  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  wUl  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  mafor  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
rejtion:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  Innovation,  or 
the  ability  of  U.8. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 


for  Individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
proxisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.4Sa 

This  program  is  not  subiect  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24, 1963. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401).  a  new  section  to  be 
known  as  7  CFR  401.143.  the  Florida 
Citrus  Endorsement,  effective  for  the 
1090  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring  citrus 
in  Florida. 

Upon  publication  of  7  CFR  401.143  as 
a  final  rule,  the  provisions  for  insuring 
citrus  contained  therein  will  supersede 
those  provisions  contained  in  7  CFR  Part 
4ia  the  Florida  Citrus  Crop  Insurance 
Regulations,  effective  with  the  beginning 
of  die  1900  crop  year.  The  present  policy 
contained  in  7  CFR  Part  410  will  be 
terminated  at  the  end  of  the  1089  crop 
year  and  later  removed  and  reserved. 
FCIC  wUl  propose  to  amend  the  title  of  7 
CFR  Part  410  by  separate  document  so 
that  the  provisions  therein  are  effective 
only  throuflh  the  1988  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatiblUty  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
Intent  of  the  provisions.  In  adding  the 
new  Florida  Citrus  Endorsement  to  7 
(7R  Part  401.  FCIC  proposes  to  make 
changes  in  the  provisions  for  insuring 
citrus  as  follows: 

1.  Section  2— Add  language  to 
specifically  state  that  we  do  not  insure 
against  inability  to  market  fruit  as  a 
direct  result  of  quarantine,  boycott,  or 
refusal  of  any  entity  to  accept 
production  unless  the  fhiit  has  actual 
physical  damage  due  to  an  insured 
cause.  This  change  is  standard  in  most 
policies. 

2.  Section  3 — Add  language  requiring 
an  annual  acreage  report.  Language 
previously  Included  in  the  policy 
required  only  a  periodic  acreage  report. 


The  general  crop  insurance  policy 
requires  an  annual  acreage  report.  An 
annual  report  will  insure  more  accurate 
reporting  of  year  to  year  changes  in 
acreage,  unit  structure,  etc. 

3.  Section  5— The  premium  adjustment 
table  is  removed  from  the  policy. 
Provisions  are  included  to  continue 
premium  reduction  for  5  years  subject  to 
the  conditions  outlined  in  this  section. 

4.  Section  7— Unit  division  provisions 
are  included  in  the  endorsement  with 
language  indicating  that  an  additional 
premium  may  be  required  for  unit 
division  by  noncontiguous  land. 

5.  Section  9— Modify  language  to 
count  as  100%  damaged  any  citrus  that 
is  on  the  ground  due  to  freeze  and  not 
picked  up  and  marketed.  This  change 
was  made  because  in  the  case  of  severe 
freeze  it  is  inequitable  to  count  the  fruit 
90%  damaged  when  lOO%0Uhe  fruit  is 
lost.  / 

6.  Section  12 — Add  a  definition  of 
"noncontiguous  land." 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager.  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC.  20250. 
during  regular  business  hours,  Monday 
through  Friday.' 

Ust  of  Subjects  in  7  CFR  Part  401 

Crop  insurance.  Florida  citrus. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

PART  401-(  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1S0B.  1516. 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.143,  Florida  Citrus  Endorsement, 
effective  for  the  1990  and  Succeeding 
Crop  Years,  to  read  as  follows: 

1401.143    Flortda  CKnia  Endoraement 

The  provisions  of  the  Florida  Citrus 
Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 
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Federal  Cnp  Insarsncs  Cofporatioa 

Florida  Citrua  Endoraement 

1.  Insured  Crop 

a.  The  crop  insured  will  tie  any  of  llie 
following  citrus  types  you  elect: 

Type  I    Early  and  mid-season  oranges; 

Type  II    Late  oranges: 

Type  III    Grapefruit  for  which  freeze  damage 

will  l>e  adjusted  on  a  juice  iMsis  for 

white  grapefhiit  and  on  a  fresh-fruit 

basis  for  pink  and  red  grapefruit: 
Type  IV    Navel  oranges,  tangelos  and 

tangerines: 
Type  V    Murcott  Honey  Oranges  (also 

known  as  Honey  Tangerines)  and 

Temple  Oranges: 
Type  VI  Lemons:  or 
Type  VU    Grapefruit  for  which  freeze 

damage  will  l>e  adjusted  on  a  hesh  basis 

for  all  grapef'uit. 
If  you  insure  grapefruit,  you  must  insure  all 
of  your  grapefruit  under  a  single  type 
designation  (type  III  or  type  VII).  "Meyer 
Lemons"  and  oranges  commonly  known  as 
'*Sour  Oranges"  or  "Clementines"  will  not  be 
included  in  any  of  the  insurable  types  of 
citrus. 

b.  In  addition  to  the  citrus  not  insurable  in 
section  2  of  the  general  crop  insurance  policy, 
we  do  not  insure  any  citrus: 

(1)  which  caruiot  be  expected  to  mature 
each  crop  year  within  the  normal  maturity 
period  for  the  type: 

(2)  produced  by  trees  that  have  not  reached 
the  tenth  growing  season  after  being  set  out. 
unless  otherwise  provided  in  the  actuarial 
table  or  we  agree  to  insure  such  citrus  in 
writing: 

(3)  of  the  Robinson  tangerine  variety,  for 
any  crop  year  in  which  you  have  elected  to 
exclude  such  tangerine  from  insurance  (you 
must  elect  this  exclusion  prior  to  April  30 
preceding  the  crop  year  for  which  the 
exclusion  is  to  become  effective); 

c  Upon  our  approval,  you  may  elect  to 
insure  or  exclude  &om  insurance  for  any  crop 
year  any  insurable  acreage  in  any  unit  which 
has  a  potential  of  less  llwn  100  Iraxes  per 
acre.  If  you: 

(1)  Elect  to  insure  such  acreage,  we  will 
increase  the  potential  to  100  lx>xes  per  acre 
when  determining  the  amount  of  loss; 

(2)  Elect  to  exclude  such  acreage,  we  will 
disregard  the  acreage  for  all  purposes  related 
to  this  contract:  or 

(3)  Do  not  elect  to  insure  or  exclude  such 
acreage: 

(a)  We  will  disregard  the  acreage  if  the 
production  is  less  then  100  boxes  per  acre:  or 

(b)  If  the  production  from  such  acreage  is 
100  or  more  boxes  per  acre,  we  will 
determine  the  percent  of  damage  on  all  of  the 
insurable  acreage  for  the  unit,  but  will  not 
allow  the  percent  of  damage  for  the  unit  to  be 
increased  by  including  such  acreage. 

d.  We  may  exclude  from  insurance  or  limit 
the  amount  of  insurance  on  any  acreage 
which  was  not  insured  the  previous  crop 
year. 

2.  Causes  of  Loss 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  the  insurance 
period: 


(l)Fire; 

(2)  Freeze: 

(3)  Hail: 

(4)  Hurricane:  or 

(5)  Tornado: 

Unless  those  causes  are  excepted, 
excluded,  or  limited  by  the  actuarial  table  or 
section  9  of  the  general  crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
Insured  against  in  section  1  of  the  general 
crop  insurance  policy,  we  will  not  insure 
against  any  loss  of  production  due  to: 

(1)  Any  damage  to  the  blossoms  or  trees: 

(2)  Fire,  if  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or  tree 
pruning  debris  has  not  been  removed  from 
the  grove: 

(3)  Inability  to  market  the  fruit  as  a  direct 
result  of  quarantine,  boycott,  or  refusal  of 
any  entity  to  accept  production  unless 
production  has  actual  physical  damage  due  to 
a  cause  specified  in  subsection  2.a. 

3.  Report  of  Acreage,  Share.  Type,  and 
Practice  (Acreage  Report) 

a.  In  addition  to  the  information  required  in 
section  3  of  the  general  crop  insurance  poUcy 
you  must; 

(1)  Report  the  crop  type;  and 

(2)  Designate  separately  any  acreage  tliat  is 
excluded  under  section  1  of  this  endorsement 

b.  The  date  by  which  you  must  annually 
submit  the  acreage  report  is  April  30. 

4.  Production  Reporting 

Production  potential  for  each  unit  is 
determined  during  loss  adjustment 
Therefore,  subsection  4.d.  of  the  general  crop 
insurance  policy  is  not  applicable  to  this 
endorsement  Production  history  is  not 
required. 

5.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  amount  of 
insurance  times  the  premiiun  rate,  times  the 
insured  acreage,  times  your  share  at  the  time 
insurance  attaches. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  S  percent  based  on 
your  insuring  experience  through  the  1968 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  citrus  policy  for  the 
1988  crop  year,  you  will  continue  to  receive 
the  benefit  of  the  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1904  axsg  yean 

(2)  The  premium  reduction  will  not  increase 
l)ecause  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1989  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply:  and 

(5)  Participation  must  l>e  continuous. 

6.  Insurance  period 

a.  The  calendar  date  on  which  insurance 
attaches  is  May  1  for  each  crop  year,  except 
that  for  the  first  crop  year,  if  the  application 
is  accepted  by  us  after  April  20.  insurance 
will  attach  on  the  tenth  day  after  the 
application  is  received  in  the  service  ofTice. 

b.  The  end  of  the  insurance  period  is  the 
date  of  the  calendar  year  following  the  year 
of  normal  bloom  as  follows: 


(1)  January  31  for  tangerines  and  navel 
oranges: 

(2)  April  30  for  lemons,  tangelos.  eariy  and 
mid-season  oranges:  and 

(3)  June  30  for  late  oranges,  grapefruit 
Temple  and  Murcott  Honey  Oranges. 

7.  Unit  division 

a.  Citrus  acreage  that  wouM  otherwise  be 
one  unit  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  by  citrus  type. 

b.  Citrus  acreage  that  would  otherwise  lie 
one  unit  as  defined  in  section  17  of  the 
general  crop  insurance  policy  and  sulwectiaa 
7.a.  above  may  be  divided  into  more  than  one 
unit  if  you  agree  to  pay  additional  premium  if 
required  by  the  actuarial  table  and  if.  for 
each  proposed  unit 

(1)  You  maintain  written.  verifial>le  records 
of  acreage  and  harvested  productioa  for  ai 
least  the  previous  crop  year  and 

(2)  Acreage  planted  to  insured  dtnis  is 
located  in  separate,  legally  identifiable 
sections,  provided: 

(a)  The  Ixmndaries  of  the  sections  are 
deariy  identified  and  the  insured  acreage  is 
easily  determined:  and 

(b)  The  trees  are  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  the  adjacent  section:  or 

(3)  The  acreage  of  insured  atms  is  located 
on  noncontiguous  land.  If  you  have  a  loss  on 
any  unit  production  records  for  all  harvested 
units  must  be  provided.  Productioa  that  is 
commingled  between  optional  units  will 
cause  those  units  to  be  combined. 

8.  Notice  of  damage  or  loss 

In  addition  to  the  notices  required  in  the 
general  crop  insurance  policy  and  in  case  of 
damage  or  probal>le  kMK 

a.  You  must  give  us  written  notice  of  the 
date  and  cause  of  damage;  and 

b.  If  an  indemnity  is  to  be  claimed  on  any 
unit  yon  must  give  us  notice  l>y  the  calendar 
date  for  the  end  dt  the  insurance  period  if 
harvest  will  not  begin  by  that  date 

9.  Claim  for  indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Computing  the  average  percent  of 
daiBuBge  to  the  dtras  which  (without  regard  to 
any  percent  of  damage  arrived  at  throi^ 
prior  inspections)  will  be  the  ratio  of  the 
numlier  of  boxes  of  dtrus  considered 
damaged  from  an  insured  cause  to  tlie 
potential  rounded  to  the  nearest  tenth  (.1)  of 
a  percent  Citrus  will  l>e  considered 
undamaged  potential  if  it  is: 

(a)  Or  could  be  marketed  as  fresh  fhiit 

(b)  Harvested  prior  to  an  inspection  by  us: 
or 

(c)  Harvested  within  7  days  after  a  freeze: 

(2)  Multiplying  the  result  in  excess  of  10 
percent  (e.g..  45%— 10%  =  35%  payable)  times 
the  amount  of  insurance  for  the  unit  (the 
amount  of  insurance  for  the  unit  is 
determined  by  multip^ring  the  insured 
acreage  on  the  unit  tiroes  the  applicable 
amount  of  insurance  per  acre);  and 

(3)  Multiplying  this  product  by  your  share. 

b.  Pink  and  red  grapefruit  of  citrus  T>pe  UI 
and  citivs  of  Types  IV.  V.  and  VII  which  are 
seriously  damaged  by  freeze  (as  determined 


•»" 
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Sm  frMb-frult  cut  of  ■  raprtMOlative  umpla 
fruit  in  the  unit  In  acoordanca  with  tha 
appHcabla  provtoiona  of  tiia  Florida  atrua 
Coda),  and  ara  not  or  ooold  not  ba  markatad 
aa  fraaii-hwit  tvill  ba  oonaldarad  damagad  to 
tha  fbllowtaii  axtant 

(1)  If  1S-parcant  or  lata  of  tha  frail  in  a 
aaatpta  ahoiwe  larioua  fi**a»  damaaa.  tha 
frail  wiU  ba  cooaidarad  undamataa  or 

(2)  If  1»  paroant  or  anra  of  tba  fruit  in  • 
aampla  ahoiwa  aarioua  fraaaa  ffamaga.  tha 
frail  will  ba  oonaidarad  SO  paraant  danaged. 
•xc«p(  that 

(a)  For  lanaarlaaa  of  citnia  Typa  IV. 
damaaa  in  axcaoa  of  M  paroant  «viU  ba  tha 
actualparoaal of  rtamaaad  Ihiit  and 

(b)  For  othar  appUcabW  varioUaa.  if  wo 
daiannina  that  tha  |uica  loaa  in  tha  thiit 
•xcaada  80  paroant.  tha  amount  ao 
deiarminod  will  ba  oooaidared  Iha  parcant  of 
damaga. 

I  tha  proviaiona  of 


•uboactkM  ab,  aa  to  any  pink  aad  rad 
grapafrait  of  Typo  III  and  dtraa  of  Typaa  IV. 
V.  and  VU  in  any  unit  which  la  ■achanlcaUy 
aaparalad  (uaing  tha  apadfic  vavity 
"floalalion"  matnod)  Into  undawagaH  and 
fraaaa-damagad  fruit  Iha  amount  of  < 


will  ba  Iha  actual  parcaot  of  fraaM 
frail  not  lo  axcaad  80  parcant  and  will  not  ba 
aflaclad  by  aubaaquant  baah-fruil  markaliot. 
Tha  SO  parcant  limitation  on  fraaw-damagaa 
frait  machanically  aaparalad.  will  not  apply 
to  langcrlnoa  of  dtraa  Typa  IV. 

d.  Any  dtraa  of  Typaa  L  0.  and  VI  and 
while  grapafrait  of  Typa  111  which  is  damaged 
by  freete.  but  may  be  processed  by  canning 
or  processing  plants,  will  be  considered  as 
marketable  tor  juice.  The  percent  of  damage 
will  ba  deiarminod  by  relating  the  Juice 
content  of  tha  damaged  fruit  as  determlaad 
by  teal  hooaa  analysia  la 

(1)  Tha  average  |uiM  oonteni  baaed  on 
acoaptabia  racorda,  hireiahad  by  you. 
showing  Iha  |nioo  oonlant  of  fruit  produced 
on  the  unit  lor  the  three  pravioaa  crop  years: 
or 

(2)  If  acceptable  records  are  not  furnished, 
the  iuice  content  for  that  type  fruit 
established  by  the  sctuarisi  table. 

e.  Any  citras  on  the  ground  which  Is  not 
picked  up  and  marketed  will  be  considered 
lolally  lost  if  the  damage  was  due  lo  an 
insured  cause. 

f.  Any  dtraa  which  la  unmarketable  either 
as  fraah  fruit  or  for  tuloa  because  it  is 
immature,  unwholaeome,  decompoeed. 
adttllaralad.  or  otharwiaa  onfH  Ibr  human 
consumptioa  due  to  an  insured  cause  will  be 
considered  totally  loet. 

g.  Pink  and  red  grapefrait  of  citrus  Type  ID 
and  dlTua  of  Types  IV.  V.  and  VU  which  are 
marketable  as  freeh  fruit  due  lo  serious 
damaga  from  hail  aa  defined  in  United  States 
Slandarda  for  gradaa  of  FloHda  frail  will  be 
coneidered  totally  lost. 

ia  CMncelUtion  and  Tenninalioo  Dates 

The  caocaUalioa  data  ia  April  30  of  the 
calendar  year  in  urfatah  tha  crap  aonaally 
blooms.  The  tafainatiaa  date  to  April  30  of 
the  calendar  year  following  the  year  of 
normal  bloom. 

11.  Coatrad  Oiangaa 

Ute  dale  by  which  contract  changes  will  be 
available  in  your  service  office  is  the  April  IS 
immediately  precading  the  cancellation  date. 


12.  Meaning  of  Terms 

a.  "Bom  "  means  a  standard  field  box  aa 
preacribad  in  the  Florida  Citras  Coda. 

b.  "Cnp  ytar"  maana  the  period  beginning 
May  1  and  siHsadli^  thwwMh  N—  30  of  the 
foUowii«  yMr  Md  WiU  ba  Mgnated  by  the 
calendar  year  ia  whkh  tha  inaurance  period 
enda. 

c  IMBrratf**  ■Mm  Uw  aavannn  of  cHnM 
fruit  frt»  Hw  traa  aMhw  by  pdUag.  picktag. 
or  aeveriag  by  ■wchaical  or  chaadcal  maaas 
or  picking  up  the  ■mkatebta  fruit  from  tha 
ground. 

d.  "NoitcomUguoim  kmtT  manna  any  land 
owned  by  yo«  aad  raalad  by  you  for  caah,  a 
fixed  commodity  peymeni  or  any 
conaidarattoa  odtef  than  a  share  in  the 
insured  crop,  whoaa  boundartei  do  not  touch 
el  any  point  Laad  which  ia  aeparaled  by  a 
public  or  private  ri|bl-of-way.  waterway  or 
irrigation  canal  win  ba  oonaidarad  to  be 
touching  (mntj^aniia). 

a.  "PotanHar  maana  producttoa: 

(1)  Which  would  have  been  produced  had 
damage  not  concurred  and  indudea  dtrus 
which; 

(a)  Was  picked  before  damage  occurred 

(b)  Remained  on  the  three  after  damage 

OCCURWfc 

(c)  Waa  loat  from  an  insured  causr,  and 

(d)  Waa  loat  from  an  uninsured  cause. 

(2)  Tha  potential  will  not  indude: 

(a)  Citrus  loat  bafora  inaurance  attaches  for 
any  crop  yean 

(b)  Citiua  tost  by  normal  dropping:  or 

(c)  Any  tengartoas  which  normally  would 
not  by  the  end  of  the  Inauranca  partod  for 
tangerines,  meet  the  210  pack  sixe  (2  and  ^« 
inch  minimum  diameter)  under  United  Slates 
Standards. 

Dona  in  Waahingtoa  DC  on  Januaiy  11. 
ISM. 

Davy  W.  GahriaL 

Acting  Manager.  Federal  Crop  Ineuranoe 
Corporation. 
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7CFR  Part  401 

lAaidt  Na  aa;  Oac  Na  S7M0] 

Oanafw  Crap 


r.  Federal  Crop  Insurance 
Corporatiofi.  U8DA. 

:  Proposed  nila. 


:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  to  amend 
the  General  Crop  Insurance  R^gulatioiu 
(7  CFR  Part  401).  efTective  for  the  1900 
and  succeeding  crop  years,  by  adding  a 
new  section.  7  CFR  401.145.  to  be  known 
as  the  Forage  Seeding  Endorsement  TIm 
intended  eosct  of  this  rule  is  to  provide 
the  regulationa  containing  the  provisions 
of  crop  insurance  protection  on  forage 
crops  in  an  endorsement  to  the  general 
crop  insurance  policy. 
Dams  Written  comments,  data,  and 
opinioiu  on  this  proposed  mle  must  be 


submitted  not  later  than  February  22. 
1980,  to  be  sure  of  consideration. 
AOOnnt:  Written  comments  on  this 
proposed  rule  shoold  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager.  Federal 
Crop  Insurance  Corporation.  Room  4000. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  202Sa 

ran  raiiTNM  MramaTiON  contact: 
Peter  F.  Cole.  Seoretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC  20250. 
telephone  (202)  447-3325. 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
R^pilatioQ  1512-1.  This  action 
constitutes  s  review  u  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1.1903. 

John  Marshall.  Manager.  FQC  (1)  has 
determined  that  this  action  is  not  a 
maior  rule  as  deflned  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more:  (b)  major  increases 
in  costs  or  prices  for  omsumers, 
individual  industries,  federal  Stale,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competitioit  emplojrment. 
investment  produ^vity.  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regidatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Fedoal  Domestic  Assistance  under 
No.  ia4sa 

This  program  is  not  subfect  to  the 
provisions  of  Executive  Ord«'  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  Sea  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  4B  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  s  new  section  to  be 
known  as  7  CFR  401.145.  the  Forage 


Seeding  Endorsement,  effective  for  the 
1990  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
forage  crops.  

Upon  publication  of  7  CFR  401.145  as 
a  final  rule,  the  provisions  for  insuring 
forage  crops  contained  therein  will 
supersede  those  provisions  contained  in 
7  CFR  Part  414,  the  Forage  Seeding  Crop 
Insurance  Regulations,  effective  with  the 
beginning  of  the  1990  crop  year.  The 
present  policy  contained  in  7  CFR  Part 
414  will  be  terminated  at  the  end  of  the 
1989  crop  year  and  later  removed  and 
reserved.  FCIC  will  propose  to  amend 
the  title  of  7  CFR  Part  414  by  separate 
document  so  that  the  provisions  therein 
are  effective  only  through  the  1989  crop 
year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  the  meaning 
or  intent  of  the  provisions.  In  adding  the 
new  Forage  Seeding  Endorsement  to  7 
CFR  Part  401.  FCIC  proposes  to  make 
changes  in  the  provisions  for  insuring 
forage  crops  as  follows: 

1.  Section  3 — Remove  the  Premium 
Adjustment  Table  and  add  a  provision 
providing  for  good  insurance  experience 
discount  to  the  endorsement 

2.  Section  6 — Include  imit  division 
guidelines  in  the  endorsement  with 
language  providing  that  an  additional 
premium  may  be  required  for  guideline 
imit  division.  Provide  that  nonirrigated 
comers  of  a  center  pivot  irrigation 
system  are  part  of  the  irrigated  unit 

3.  Section  7 — Provide  that  insurance 
begins  and  ends  on  an  individual  unit  or 
partial  imit  basis. 

4.  Section  8 — Provide  a  cancellation 
and  termination  date  of  July  31  for  New 
Hampshire,  Pennsylvania,  and  Vermont 

5.  Section  11 — ^Add  definitions  of 
"Crop  Year",  "Forage",  "Harvest",  and 
"Reseed". 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Regislar. 
Written  comments  ret^ived  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  Room  4090. 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

list  of  Subjects  io  7  CFR  Part  401 

General  Crop  Insurance  Regulations: 
Forage  Seeding. 

PrapoeadRule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C  1501  et  seq.). 


the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1500. 1516.  > 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR  Part 
401.145  Forage  Seeding  Endorsement 
effective  for  the  1990  and  succeeding 
crop  yeare,  to  read  as  follows: 

§401.145    ForMM  CaedkiQ  Enderasmant 

The  provsions  of  the  Forage  Seeding 
Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Federal  Grop  insuranos  CotporalioB 

Forage  Seeding  Endorsement 

1.  Insured  Crop 

a.  The  crop  insured  will  be  forage  seeded 
(or  reseeded  the  calendar  year  following 
seeding)  to  establish  a  stand  of  forage 
intended  for  harvest  as  livestock  feed. 

b.  In  addition  to  the  acreage  specified 
as  not  insurable  in  section  2  of  the 
general  crop  insurance  policy,  we  do  not 
insure  any  acreage  seeded  with  another 
crop,  imless  spetifically  allowed  by  the 
actuarial  table. 

2.  Causes  of  Loss 

The  insuracne  provided  is  against 
unavoidable  loss  of  or  failure  to  establish  a 
stand  of  forage  resulting  from  the  following 
causes  occurring  within  the  insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire: 
c-Insecta: 

d.  Plant  disease; 

e.  Wildlife; 

f.  Earthquake: 

g.  Volcanic  eraption:  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  seeding: 
unless  those  causes  are  excepted,  exduded. 
or  limited  by  the  actuarial  table  or  sedion  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  amount  of 
insurance  per  acre  times  the  premium  rate, 
times  the  insured  acreage,  times  your  share  at 
the  time  of  seeding. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1988 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  forage  seeding  policy 
in  effect  for  the  1969  crop  year,  you  will 
continue  to  receive  the  lienefit  of  that 
redudion  subject  to  the  following  conditions: 

(1)  The  premium  reduction  factor  will  not 
increase  because  of  favorable  experience; 

(2)  The  premium  reduction  factor  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1989  crop  yean 


(3)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply: 

(4)  No  premium  reduction  will  be  retained 
after  the  1992  crop  year. 

(5)  Partidpation  must  be  continuous. 

4.  Insurance  Period 

The  calendar  date  for  the  end  of  the 
insurance  period  is  May  21  following  the 
calendar  year  of  seeding  for  spring-seeded 
forage  or  October  15  following  the  calendar 
year  of  seeding  for  fall-seeded  forage. 

5.  Notice  of  Damage  of  Loss 

In  addition  lo  the  notices  required  in 
section  8  of  the  general  crop  insurance  policy, 
you  must  give  us  written  notice  before  you 
reseed  the  acreage  in  the  spring  if  you  will 
daim  a  reseeding  payment 

&  Unit  Division 

a.  In  lieu  of  the  unit  definition  in  sut>section 
17.q.  of  the  general  crop  insurance  policy,  a 
unit  will  be  all  insurable  acreage  of  either 
fall-seeded  or  spring-seeded  forage  in  the 
county  on  the  dale  of  seeding: 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  and  operated  by 
another  entity  on  a  share  basis.  Land  rented 
for  cash,  a  Fixed  commodity  payment  or  any 
other  consideration  other  than  a  share  in  the 
forage  crop  on  such  land  will  be  considered 
as  owmed  by  the  lessee.  Units  will  be 
determined  when  the  acreage  is  reported  but 
may  be  adjusted  lo  refled  the  actual  unit 
structure  when  adjusting  a  loss  except  that 
no  further  unit  division  will  be  allowed  at 
loss  adjustment  time.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  thereia 

b.  Forage  seeding  acreage  that  would 
otherwise  be  one  unit  as  defined  in  section 
6.a.  above,  may  be  divided  into  more  than 
one  unit  if  you  agree  lo  pay  additional 
premium  if  provided  for  by  the  actuarial  table 
and  either 

(1)  Acreage  planted  to  the  insured  forage 
seeding  crop  is  located  in  separate,  legally 
identiHable  sections  or.  in  the  al>sence  of 
section  descriptions  the  land  is  identified  by 
separate  ASCS  Farm  Serial  Numbers, 
provided: 

(a)  The  boundaries  of  the  sedion  or  ASCS 
Farm  Serial  Numl>ers  are  clRariy  identified. 
and  the  insured  acreage  can  be  easily 
detennined:  and 

(b)  The  forage  seeding  crop  is  planted  in 
such  a  manner  that  the  planting  pattern  does 
not  continue  into  an  adiacent  section  or 
ASCS  Farm  Serial  Number  or 

(2)  The  acreage  planted  lo  the  insured 
forage  crop  hereunder  is  located  in  a  single 
sedion  or  ASCS  Farm  Serial  Numl>er  and 
consists  of  acreage  on  which  both  irrigation 
and  non-irrigation  practices  are  carried  out 
provided: 

(a)  Forage  seeded  on  the  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  or  planting  pattern 
(Nonirrigated  comers  of  a  center  pivot 
irrigation  system  planted  to  insurable  forage 
are  part  of  the  irrigated  unit):  and 
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(b)  PUntlng.  r«rtillzin(,  and  harvntlng  an 
carritd  out  in  accordanoa  wtlh  raoognlMd 
good  irrigatioii  and  mm  hilaaltaiii  hmlag 
■bkfarUMi 


pracllcat  as  appUcabIa  I 
7.  Clatm  for  bidannlty 

a.  In  accordanca  with  tha  provlslona  In 
taction  S.C.  of  tha  ganaral  crop  inauranoa 
policy,  tha  indaonity  wtU  ba  dalafmiaad  on 
aach  unit  by: 

(1)  Subtracting  from  90%  of  tha  inaurad 
acraaga  tha  total  amount  of  inaurad  acraaga 
writh  an  aalablished  atand: 

(2)  If  this  amount  is  graatar  than  nro. 
raultlplytag  this  amount  by  tha  amount  of 
Inauranoa  par  acr«;  and 

(3)  MulUptying  this  raault  by  yoor  shara. 

b.  Tha  acras  with  an  aaUbUahad  atand  wlU 
Includa: 

(1)  Acraaga  which  has  at  laast  7S  paroani  of 
a  normal  stand  as  definad  by  tha  actuarial 
tabW: 

(2)  Acraaga  abandonad  or  put  to  anothar 
uaa  wHhoat  our  prior  writtan  cooaant 

(3)  Acraaga  damagad  sotaty  by  an 
unlnaurad  causa:  or 

(4)  Acraaga  which  ia  harraatad  and  not 


c  1\m  auMMint  of  Indaoaity  on  any  spring- 

with  sactkn  7.a.  wlU  ba  radaoad  W  paroaal  if 
wa  ilalarwiint  that  your  fnrags  stand  la  Uaa 
than  n  parcant  but  mora  than  U  parcant  of  ■ 
normal  stand. 

d.  A  rssssding  payssaat  will  ba  raada  oa 
any  Joaaisd  fall-sasdad  aciaags  with  laaa 
than  a  7%  parcant  normal  stand  on  whidi  wa 
hava  ghraa  writtan  conaant  to  i 
which  la  taaasdsd  in  tha  oaxl  i 
spring  by  tha  final  sfwlng  saarting  data.  Tha 
asfiount  of  tha  rasaading  paymant  will  ba  tha 
actual  coat  of  rasaading  but  aay  not  axcaaad 
SO  parcant  of  tha  amount  of  tatdemnlty 
datarminad  in  accordanca  with  sacttoe  7  a 

8.  Canoallatlon  and  Tarminatloa 

Tha  cancallatlon  and  tarminatlon  datas  ara: 


^ 

^ZST 

Naw  N 
aidM 

lampsfwa.  Naw  VoM.  Nm- 

MUk  VarxDOMl 

•mmtmtmm 

9.  Contract  Chsngsa 

Tha  data  by  which  coelwcl  eiiangas  will  ba 
avallabia  in  your  aervica  oHlca  la  Daoambar 
31  for  ooantlaa  with  an  April  IS  cancallation 
data  and  April  30  for  all  othar  countiaa. 

la  IVoducttoo  Raportiag 

Tha  production  raporting  provision 
oontainad  in  saction  4  of  tha  ganaral  crop 
inauranca  policy  will  not  ba  appUcabla  to  this 
andoraamant 

11.  Maaning  of  Tarma 

a.  "Crop  year"  maans  tha  pariod  %vithin 
which  tha  a«edtng  is  or  normally  would 
bacoma  aatabliahad  and  will  ba  designated 
by  tha  calendar  year  hi  which  tha  seeding  is 
made  for  spring-seeded  auaaga  and  tha  next 
succeeding  calendar  year  for  uO-i 


b.  "Fongt"  means  grasses,  legiimss,  or 
othar  vagatatioa  pown  singly  or  in 
oombinalioa  at  spaciflad  on  tha  actuarial 
tafaia.  (or  tha  puipoaa  of  producing  livaatocfc 
had. 

c  "Hatvmt"  means  tha  first  savaranca  of 
tha  forega  plant  from  the  land  for  tha 
intended  oaa  aa  liveetock  feed. 

d.  "Monnoy  stafMT  ia  defined  in  tha 
actuarial  table. 

e.  "Rmmd"  maane  tha  aiachanica! 
incorporatlan  of  seed  Into  tha  aoil  at  not  laaa 
than  80  parcant  of  tha  original  seeding  rata. 

Doaa  In  Washington.  DC  on  January  11. 
1980. 

Davyw.Cahrial. 

Acting  hkmagtr,  Ftd&ral  Crop  Aiaaraite* 
Corpotatiaa. 

[FK  Doc  80-1430  Filed  l-l»-88(  848  am| 
last 


rem  Part 401 
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Qenefal  Crop 

AMNCv:  Federal  Ch>p  Insurance 
Corporation.  USOA. 

action:  Proposed  rule. 


:  The  Federal  Oop  Insurance 
Corporation  (FCIC)  proposes  to  ameixi 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  efTecUve  for  the  1960 
and  succeeding  crop  year*,  by.  (1) 
Delating  a  subaectioo  which  provides 
that  insurance  is  not  available  on  land 
located  between  any  body  of  water  and 
a  primary  flood  control  structure:  (2) 
amending  another  subsection  to  clarify 
that  acreage  on  which  a  crop  has  not 
been  planted  and  harvested  in  at  least 
one  of  the  three  previous  crop  yean  is 
insurable  if  that  land  has  been  in  a  soU 
conserving  legume  or  is  considered 
"cropland"  by  the  Agricultural 
Stabilisation  and  Conservation  Service 
(ASCS);  and  (3)  providing  a  definition 
for  "cropland."  The  intended  effect  of 
this  rule  is  to  equalize  the  insurance 
offer  on  land  described  in  (1)  above 
since  flood  risk  is  many  times  included 
in  the  rating  fbmnila  and  establishing  s 
specific  cause  of  loss  on  such  land  is 
often  difficult,  and  to  clarify  that  land 
planted  in  a  soil  conserving  legume  as 
being  the  same  land  ASCS  recognizes  as 
cropland. 

Comment  Date:  Written  comments, 
data,  and  opinions  on  this  proposed  rule 
miut  be  submittsd  by  not  later  than 
March  24. 1988,  to  be  sura  of 
consideration. 


:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  P. 
Cole,  Secratary.  Office  of  the  Msnager, 
Federal  Crop  Inaiuvnce  Corporation, 
Room  408a  South  Buildiitg.  U.a 


Department  of  Agricultura.  Washington. 
DC2028a 


kTMN  OONTACTt 
Peter  F.  Cole.  Secratary.  Fedwal  Crop 
Insurance  Corporation.  Room  4000. 
South  Building.  U.S.  Department  of 
Agricultura.  Washington.  DC  2025a 
telephone  (202)  447-3325. 

action  has  been  reviewed  under  U^A 
procedures  established  by  Departmental 
RegnJatioa  1S12-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarify,  and  effectiveness  of 
these  rt^pilations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1982. 

John  Marshall  Manager,  FQC  (1)  has 
determined  that  this  action  is  not  a 
mafor  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  aimual  effect  on  the  economy  of 
$100  million  or  more:  (b)  mafor  incraases 
in  costs  or  prices  for  constmiers. 
individual  industries,  federal  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  abilify  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisioiu  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibilify 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Fedeiral  Domestic  Assistance  under 
No.  10.450 

This  program  is  not  subiect  to  the 
provisions  of  Executive  Older  12372 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  PR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qualify  of 
the  hiunan  environment,  health,  and 
safefy.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FQC  proposes  to  amend  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  effective  for  the  1980  and 
succeeding  crop  yean,  to  make  the 
insurance  offer  svailable  on  land 
described  as  being  between  s  body  of 
water  and  a  primary  flood  control 


structure,  since  flood  risk  is  many  times 
included  in  the  rating  formula,  and 
establishing  a  specific  cause  of  loss  on 
such  land  is  often  difficult  and  to  clarify 
that,  for  insurance  purposes,  land 
planted  in  a  soil  conserving  legimie  is 
considered  the  same  land  ASCS 
recognizes  as  cropland. 

On  Thursday.  July  3a  1987.  FQC 
published  a  final  rule  in  the  Federal 
Registar  at  52  PR  28443.  to  provide  the 
provisioiu  of  crop  insurance  protection 
in  a  General  Crop  Insurance  Policy  (7 
CFR  Part  401). 

In  order  to  provide  all  insureds  with 
the  same  degree  of  insurance  protection. 
FQC  herein  proposes  to  (1)  delete 
subsection  l.b.(5)(52  FR  28448).  which 
provides  that  insurance  is  not  available 
on  land  located  between  any  body  of 
water  and  a  primary  flood  control 
structure,  because  establishing  a 
specific  cause  of  loss  on  such  land  is 
often  diffictdt;  (2)  amend  subsection 
2.e.(ll)(52  FR  28448).  to  clarify  that 
acreage  on  which  a  crop  has  not  been 
planted  and  harvested  in  at  least  one  of 
the  diree  previotis  crcq)  years  is 
insurable  if  that  land  has  been  in  a  soil 
conserving  legume  or  is  considered 
"cropland"  by  the  Agricultural 
StabOizatton  and  Conservation  Service 
(ASCS)  because  ASCS  uses  cropland 
acres  as  a  basis  for  program  payments 
and  it  is  inappropriate  for  FCIC  to  deny 
insurance  on  land  recognized  by  ASCS 
for  program  payment  purposes;  and  (3) 
to  provide  a  definition  for  "cn^and"  in 
subsection  17  of  the  policy. 

The  public  is  invited  to  submit  written 
comments  on  this  proposed  nde  for  80 
days  after  its  publication  in  the  Federal 
Register.  Written  comments  should  be 
sent  to  Peter  F.  Cole.  Secretary,  Federal 
Crop  Insurance  Corporation.  Office  of 
the  Manager.  Room  400a  South  Building. 
U.S.  Department  of  Agriculture. 
Washington.  DC 

AU  written  cmnments  received 
purauant  to  this  notice  of  proposed 
ndemaking  will  be  available  for  public 
inspection  and  copying  at  the  above 
address  diuing  regular  business  hours. 
Monday  throuigh  Friday. 

List  <rf  Subieds  In  7  CFR  Part  401 

General  crop  insurance  regulations. 


Accordingly,  purauant  to  die  authorify 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  et  aeg.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
proposed  to  be  effective  for  the  1969  and 
succeeding  crop  years,  as  follows: 


PART  401— (AMENOEO] 

1.  The  authorify  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  ISOS.  1518. 

{401 J    [Amended] 

2. 7  CFR  401. 8(d),  subsection  l.b..  is 
amended  by  deleting  clause  (5)  and  re- 
nimibering  clauses  (6)  through  (9)  as  (5) 
through  (8).  respectively. 

3.  7  CFR  40li(d).  subsection  2.e.. 
clause  (11).  is  amended  to  read  as 
follows: 
2.  Crop,  acreage,  and  share  insured. 

(e)  •  •  * 

(11)  On  which  a  crop  has  not  been  planted 
and  harvested  in  at  least  one  of  the  three 
previous  crop  years  tmless  it  is  determined 
the  acreage  has  been  in  a  soil  conserving 
legume  or  the  acreage  meets  the  definition  of 
Agricultural  Stabilizatioa  and  Conservation 
Sovice  (ASCS)  "cropland"  acreage;  or 

4. 7  CFR  40li(d),  subsection  17  is  amended 
by  re-nurabeiing  preaent  paragraplw  L 
through  a.  aa  g.  through  L  respectively  and  by 
inserting  a  new  paragraph  f.  to  read  aa 
follows: 

17.  Meaning  of  Terms. 


f,  "Cropland"  means  any  acreage 
considered  by  ASCS  for  program  payment 
purpoaes. 

Done  in  Washingtoa  DC  on  January  11, 
1988. 

David  W.GaMai. 

Acting  Manager,  Federal  Cn^  Insurance 
Corporation. 

(FR  Doc  80-1317  Filed  1-19-80;  8:45  am] 
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7CFR  Part  401 
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General  Crop 


;  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Notice  of  additional  proposed 
rulemaking  and  extended  coinin«it 
period. 

tuaiAlwr.  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  of  additional  proposed 
rulemaking  and  extension  of  comment 
period  with  respect  to  a  proposed 
amendment  to  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
effective  for  ^  1009  and  succeeding 
crop  yeare.  to  include  provisions  for  a 
Late  Planting  Agreement  Option  (7  CFR 
401.107)  applicable  to  certain  crops 
under  the  provisions  of  the  Late  Planting 
Agreement  Option  Regulations.  The 
intended  effect  of  this  rule  is  to  include 
additional  crops  among  those  listed  in 


the  Late  Planting  Agreement  Option  as 
being  eligible  for  that  option,  and  to 
clarify  the  availabilify  of  the  option. 
OATi:  Written  comments,  data,  and 
opinions  on  this  additional  proposed 
rulemaking  mtwt  be  submitted  not  later 
than  February  22. 1989,  to  be  sure  of 
consideration. 


;  Written  comments  on  this 
additional  proposed  rrilemaking  should 
be  sent  to  Peter  F.  Cole,  Secretary. 
Federal  Crop  Insurance  Corporation. 
Room  4090  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 


^TMM  COMTACTt 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insnranoe  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250 
telephone  (202)  447-332S. 

ou^noKNTAiiv  mronuknom.  This 
action  has  been  reviewed  imder  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  die  need, 
cturency.  clarity,  and  effectiveness  of 
these  retaliations  imder  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1. 1992. 

John  Marahall  Manager.  FQC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  an  annual  effect  on  the  econcmiy  of 
$100  million  or  more;  (b)  mafor  increases 
in  costs  or  prices  for  consimiera, 
individual  industries,  federal  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  abilify  of  US.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  actitm  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibilify 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10450 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  12372 
which  requires  intergovernmental 
consultation  «rith  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
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the  human  •nviroiunent  health,  and 
Mfety.  Therefore,  neither  an 
Environmental  AMessment  nor  an 
Environmental  Impact  Statement  it 
needed 

On  ThwrMlay.  |ulv  3a  1987.  FQC 
published  a  flnal  rule  in  the  Fedacal 
RtllilM  at  S2FR  28443.  issuing  a  new 
Part  401  to  7  CFR.  Title  IV.  Included  in 
this  rule  is  7  CFR  401.107.  titled  the  Late 
Planting  Agreement  Option,  published  at 
S2FR  28457. 

The  Late  Planting  Agreement  Option 
becomes  effective  when  elected  by 
producers  on  the  crop  insurance 
endoresements  listed  under  7  CFR 
401.107  which  are  eligible  for  that  option 
in  the  option  regulations. 

FCIC  studies  indicated  that  the  crops 
listed  below  would  benefit  from  the 
option.  The  use  of  the  option  benefits 
the  insured  by  allotvlng  coverage  to  be 
obtained  after  the  normal  crop  planting 
period. 

On  Thursday.  August  4. 1968,  FQC 
published  a  notice  of  proposed 
rulemaking  in  the  Fadlacal  Ragtoler  at  53 
FR  29340.  proposing  to  Uidude 
provisions  for  a  Late  Planting 
Agreement  Option  (7  CFR  401.107)  on 
the  fullowing  additional  crop  insurance 
endorsements  in  the  Late  Planting 
Agreement  Option  Regulations: 

7  CFR 

401  .lis  PlaxMed  Endorsement 

401.123  Sefflower  Endorsement 

401.124  Sunflower  Endoraamenl 
401.100  HytKid  Sorghum  Endorsemenl 
401 . 1 1S  Canning  and  ProceMing  Be«n 

Endorsemenl 

Upon  further  review  of  the  rule.  FCIC 
has  determined  that  certain  crops 
eligible  for  Late  Planting  Ajireement 
under  the  provisions  of  7  CFR  Part  4aa 
Subpart  A.  which  have  been  recently 
converted  to  endorsements  under  the 
General  Crop  Insurance  Policy,  were 
inadvertently  omitted  from  the  rule 
published  at  53  FR  29340. 

These  crop  insurance  endorsements 
should  be  included  in  the  rule  and  are  as 
follows: 

7CFR 

401.111    Cora  (Cminl  Endorsemenl 

401.113  Grain  Sorghum  Rndoracmenl 

401.114  Canning  and  Proceaaing  Tumalo 
Endoraamenl 

401.117  Soybean  Endorsemenl 

401.118  Canning  and  Procesaing  Tomato 
RndoraemenI 

401.119  Cotton  Endorsement 
401120    Rica  Endorsemenl 

In  addition,  the  statement  of 
availability  of  the  Late  Planting 
Agreement  Option,  found  at  Paragraph 
(e)  of  7  CFR  401.107  in  the  proposed  rule 
(53  FR  29340)  should  be  clartned  to  more 
clearly  define  the  limitations  on  the 


availability  of  the  option.  Presently,  the 
paragraph  states  that  the  option  will  be 
available  in  all  counties  in  which  the 
Corporation  offers  insurance  on  these 
crops  unless  prohibited  by  the  actuarial 
table  in  certain  counties  on  fall-planted 
crma. 

Other  instruments  which  may  also 
indicate  limitations  include  the  crop 
endorsement  any  option  to  the 
endorsement.  Therefore.  FCIC  proposes 
to  clarify  the  availability  of  the  Late 
Planting  Agreement  Option  by  amending 
1 4O1.10^e)  for  this  purpose. 

FCIC  is  soliciting  public  comment  on 
these  proposed  additional  rulemaking 
changes  for  30  days.  All  written 
comments  received  pursuant  to  this  rule 
will  be  available  for  public  inspection 
and  copying  in  Room  4000.  South 
Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  during 
regular  business  hours.  Monday  through 
Friday. 

List  of  8ub}M4s  in  7  CFR  Part  481 

General  crop  insurance  regulations. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C  1501  etseq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  further  amend  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  proposed  to  be  effective  for  the 
1980  and  succeeding  crop  years,  in  the 
following  Instances: 

PART  401-(  AMCNOCOl 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Aalharity:  7  U3.C  1506.  ISIS 

2. 7  CFR  401.107— Late  PianUng 
Agreement  Option,  paragraph  (e)  Is 
revised  to  read  as  follows: 


1401.107 


Option. 


(e)  Applicability  to  crops  insured.  The 
provisions  of  this  section  will  be 
applicable  to  the  provisions  for  insuring 
crops  under  the  following  FCIC 
endorsements: 

401.101  Wheal  EndomemenL 

401.103  Buriey  Endorse ment. 

401.106  Oal  Endoraement. 

401.106  Rye  F.ndoraemenl. 

401.100  tlybnd  Sorghum  Sead  Endorsement. 

401.111  Cora  EndoraemenL 

401.113  Grain  Sorghum  Endorsemenl. 

401.114  Canning  und  Processing  Tomato 
Endorsement 

401.116  Flaxseed  Endoraement 

401.117  Soyt>ean  Endorsement. 

401.118  Canning  and  Procesaing  Bean 
Endoraement. 

401.119  Cotton  Endorsement 

401.120  Rica  Endorsement 


401.123  SafHower  Endoraement 

401.124  Sunflower  Endoraement 
401.126    Onion  Endorsement. 

The  Late  Planting  Agreement  Option 
will  be  available  in  all  counties  in  which 
the  Corporation  offers  Insurance  on 
these  crops  unless  limited  by  the 
actuarial  table,  crop  endorsement,  or 
crop  endorsement  option. 
•        *        •        •        * 

Done  in  Washington.  DC  on  January  11. 
1960. 

David  W.Gabfial 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

|FR  Doc  8»-142e  Filed  1-19-88: 8:45  am) 
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FadarM  Qrain  MapacHoii 
7CFR  Part  800 


SMplot  Inapaction  Plan  (Cu-Sum) 


r.  Federal  Grain  Inspection 
Service.  USDA. 
action:  Proposed  rule. 


:  The  Federal  Grain  Inspection 
Service  (FGIS)  proposes  to  revise  the 
current  shiplot  inspection  plan  (Cu-Sum) 
and  proposes  to  revise  i|  800.86, 
800.129.  and  800.139  of  the  regulations 
under  the  United  States  Grain  Standards 
Act  to  include  regulations  concerning 
the  inspection  of  shiplot.  unit  train,  and 
lash  barge  grain  in  single  lots  and  to 
organize  the  sections  into  a  more  logical 
order,  clarify  and  remove  unnecessary 
language,  and  remove  provisions  that  - 
are  no  longer  needed.  FGIS  uses  a 
statistically  based  sampling  and 
inspection  plan  to  determine  the  quality 
of  grain  exported  from  the  United 
Stales.  A  study  was  initiated  in  1986  to 
evaluate  the  relationship  between  the 
use  of  the  Cu-Sum  Plan  and  its  effect  on 
determining  the  quality  of  export  grain. 
Based  on  the  results  of  this  study,  FGIS 
is  proposing  to  revise  the  Cu-Sum  Plan 
and  invites  comments  on  the  changes. 
DATE:  Comments  must  be  submitted  on 
or  before  March  24, 1988. 
ADOmil.  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken  Jr., 
Resources  Management  Division.  USDA. 
FCia  Room  0628  South  Building.  P.O. 
Box  96454.  Washington.  DC  20090-6454. 
Telcmail  users  may  respond  to 
[IRSTAFF/FGIS/USDA]  telemail:  telex 
users  may  respond  to  Lewis  Lebakken 
Jr..  TLX:  7807351.  ANS:  FGIS  UC  and 
telecopy  users  may  send  responses  to 
the  automatic  telecopier  at  (202)  447- 
462& 

All  comments  received  will  be  made 
available  for  public  inspection  at  Room 


0628  South  Building.  1400  Independence 
Avenue  SW..  Washington.  DC  20250, 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FON  PUKTHER  INFOR«UTI0N  CONTACT: 

Lewis  Lebakken  Jr.,  address  as  above, 
telephone  (202)  475-3428. 

SUPPIfMENTARY  INFOMiATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  rule  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certification 

W.  Kirk  Miller,  Administrator,  FGIS, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seg.) 
because  most  users  of  the  official 
inspection  and  weighing  services  and 
those  entities  that  perform  these 
services  do  not  meet  the  requirements 
for  small  entities. 

Background 

Since  191&  the  United  States 
Department  of  Agriculture  (USDA)  has 
established  Official  U.S.  Standards  for 
Grain.  The  standards  and  the  inspection 
system  serve  the  needs  of  the  grain 
market  by  providing  both  the  buyer  and 
seller  with  a  common  language  to 
describe  grain  quality  through  an 
impartial  inspection  process. 

Determining  the  quality  of  large 
export  grain  shipments  represents  a 
difficult  challenge  for  an  inspection 
system.  During  the  early  years  of  U.S. 
grain  exports,  the  quality  of  export 
shipments  was  determined  after  loading 
based  on  a  single  composite  sample.  As 
the  size  of  export  shipments  increased,  a 
need  developed  to  determine  grain 
quality  during  loading.  In  response, 
inspectors  initially  graded  samples 
representing  sublets  (a  portion  of  the 
entire  shipment)  but  continued  to 
determine  the  average  quality  for  the 
export  shipment  on  a  single  composite 
sample.  Later,  the  average  quality  of  the 
shipment  was  based  on  the  average  of 
the  sublot  results. 

At  first,  no  restrictions  were  placed  on 
individual;  sublot  results.  Quality  could 
vary  between  sublots  provided  the 
average  quality  of  the  entire  lot  met 
contract  requirements.  By  1961,  a 
process  was  developed  to  control 
quality  fluctuations  within  export 
shipments.  The  process  became  known 
as  the  10  Percent  Plan  because  it 


allowed,  based  on  sublot  results,  no 
more  than  10  percent  of  the  export 
shipment  to  be  inferior  by  one  grade  in 
quality  in  comparison  to  the  certiflcated 
grade. 

With  any  inspection  plan,  inspection 
results  are  subject  to  variabiUty  caused 
by  sampling  limitations,  equipment 
capabilities,  and  inspector  performance. 
To  minimze  these  variabilities  and 
maintain  an  impartial  inspection 
process.  USDA  developed  a  statistically 
based  acceptance  inspection  plan  in 
1969  which  later  became  known  as  Plan 
A.  This  plan  compared  individual  factor 
results  to  contract  and  grade  limits 
through  the  use  of:  (1)  Absolute  limits, 
(2)  progressive  loading  limits,  and  (3) 
block  limits.  These  limits  allowed  some 
fluctuation  in  quality  results  to 
compensate  for  the  inherent  variability 
associated  with  grain  inspection.  The 
absolute  limit  established  an  allowance 
beyond  the  grade  factor  limit.  A  sublot 
was  considered  inferior  quality  and 
designated  a  material  portion  if  a  sublot 
factor  resulted  exceeded  the  absolute 
limit.  Hie  progressive  loading  limit 
restricted  the  total  number  of  inferior 
quality  sublots  for  the  entire  vessel.  The 
block  limit  restricted  the  number  of 
consecutive  sublots  inferior  in  quality 
for  the  same  factor.  A  "block"  consisted 
of  three  or  more  consecutive  sublots  that 
exceed  the  same  grade  factor  limit  but 
did  not  exceed  the  absolute  limit.  All 
sublots  in  the  block  were  considered  a 
material  portion  when  a  block  limit 
violation  occurred.  In  addition, 
whenever  a  material  portion  was  caused 
by  exceeding  the  progressive  loading 
limits  or  block  limits,  the  next  five 
sublots  loaded  after  the  material  portion 
designated  had  to  be  within  grade  on 
the  factor  that  caused  the  material 
portion  designation. 

Plan  A  also  incorporated  "second 
pick"  procedure.  When  a  sublot  factor 
result  exceeded  the  grade  factor  limit  or 
the  absolute  limit,  a  second  portion  was 
analyzed.  The  average  of  the  two 
analyses  was  used  as  the  sublot  factor 
result  to  determine  if  any  loading  limits 
were  exceeded.  Review  inspections 
(reinspection.  appeal  inspection,  and 
Board  appeal  inspection]  were  available 
for  an  entire  lot  or  individual  material 
portion  sublots.  To  obtain  a  review 
inspection  before  a  vessel  was 
completed  loaded,  shippers  could  call  a 
"cutoff  which  designated  the  end  of  a 
lot.  All  sublots  making  up  the  lot  could 
then  be  reviewed  and  the  results 
certificated.  Grain  loaded  after  the 
"cutoff"  represented  another  lot  and 
was  inspected  and  certificated 
separately.  Material  portion  sublots 
were  separately  certificated  even  if  the 


subsequent  review  inspection  results 
were  within  the  grade  limit. 

After  several  years  of  development 
and  field  testing.  Plan  A  was 
implemented  as  an  FGIS  instruction  on 
September  25, 1974,  for  use  at  shipping 
bin  elevators.  Shipping  bin  elevators 
have  grain  bins  in  which  grain  may  be 
temporarily  held  after  official  sampling 
until  the  official  inspection  results  are 
available.  Elevators  without  shipping 
bins  are  commonly  referred  to  as  direct 
loading  elevators  because  they  do  not 
have  the  cap4t>ility  of  holding  grain  after 
official  sampling  while  the  inspector 
determines  the  quality.  The  10  Percent 
Plan  was  implemented  as  a  FGIS 
instruction  on  October  29, 1974,  as  an 
interim  procedure  for  use  at  direct 
loading  elevators  which  chose  not  to  use 
Plan  A.  The  10  Percent  Plan  was 
scheduled  to  expire  on  November  1, 
1975;  however,  the  plan  was  extended  at 
the  grain  industry's  request.  Both  the  10 
Percent  Plan  and  IHan  A  were  used  for 
export  grain  shipments  between  1974 
and  1980. 

A 1977  report  prepared  by  the  USDA 
Ofnce  of  the  Inspector  General  cited 
many  problems  associated  with 
shiploading  and  recommended  dial 
FGIS  develop  one  plan  that  was 
applicable  to  all  elevators.  A  review 
was  conducted  to  evaluate  the  10 
Percent  Plan,  Plan  A,  and  alternate 
inspection  plans.  FGIS  developed  a 
Cumulative  Sum  (Cu-Sum)  Plan  in  1979 
to  replace  both  inspection  plans.  The 
Cu-Sum  Plan  was  designed  to  simplify 
the  process  of  inspecting,  provide  the 
shipper  with  final  sublot  quality  results, 
and  to  be  applicable  at  all  export 
facilities.  Alter  a  year  of  field  tests,  the 
Cu-Sum  Plan  was  implemented  as  an 
FGIS  instruction  in  Book  m  of  the  Grain 
Inspection  Handbook  on  May  1, 1980. 

The  Cu-Sum  Plan  is  an  online 
acceptance  sampling  plan  that  provides 
continuous  quality  information.  The  plan 
establishes  statisticaUy  based  fetor 
tolerances  (breakpoints)  for  accepting 
occasional  portions  of  a  lot  when,  due  to 
known  sampling,  equipment  and 
inspection  variations,  inspection  results 
exceed  the  grade  limit.  The  individual 
sublot  factor  results  are  compared  to  the 
grade  limit  and  the  cumidative  sum  of 
the  differences  is  monitored  and  applied 
to  the  acceptance  tolerance.  For 
example,  if  the  grade  limit  for  foreign 
material  is  2.0  percent  and  the  sublot 
foreign  material  result  is  2.2  percent,  the 
difference  for  the  sublot  is  -t-0.2.  The 
difference  for  each  sublot  by  factor  is 
added  together  during  loading  to  derive 
what  is  known  as  the  Cu-Sum.  If  the 
next  sublot  had  a  -»-0.1  difference,  the 
Cu-Sum  would  be  -i-0.3  (the  sum  of 
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0.2 -f  0.1).  Negalivff  value*  are  also 
added  lo  lh«  Cu-Sum  but  the  overall  Cu- 
Sum  value  cannot  go  below  lero.  If  a 
factor's  Cu-Sum  value  oxceeda  the 
breakpoint,  the  grain  represented  by  the 
•ublol  !•  considered  Inferior  quality  and 
designated  a  material  portion.  If  in  the 
above  example  the  breakpoint  for 
foreign  material  was  -f  a4  and  the  next 
sublot  had  2.3  percent  foreign  material, 
the  Cu-Sum  would  be  -f  0.0  thus 
exceeding  the  breakpoint  and  causing  a 
material  portion  which  is  rejected  by  the 
plan.  The  certificated  quality  of  the  lot  la 
the  combined  average  of  all  sublots 
accepted  under  the  plan.  A  material 
portion  is  certificated  separately  from 
sublols  accepted  under  the  plan. 

The  Cu-Sum  Plan  allows  review 
inspections  of  material  portion  sublots 
as  well  as  lots.  One  sublot  within  a 
material  portion  sequence  (a  series  of 
sublots  that  lead  to  a  sublot  exceeding 
the  breakpoint)  may  be  reviewed  under 
the  plan.  The  reviewed  sublot  la 
certificated  as  part  of  the  entire  lot  if  the 
review  inspection  results  are  within  the 
acceptable  tolerance. 

After  nearly  0  yean  of  use.  PCIS 
contracted  with  an  independent,  third- 
party  statistician.  Dr.  William  H. 
Woodall.  Department  of  Slalistlca. 
Unlvereity  of  Southwestern  Louisiana, 
to  evaluate  the  Cu-Sum  Plan.  The 
statistician  was  selected  because  of  the 
individual's  expertise  In  the  field  of 
quality  control  and  familiarity  with  Cu- 
Sum  Inspection  techniques. 

The  study  was  desi^iated  to  evaluate 
the  relationship  between  the  use  of  the 
Cu-Sura  Plan.  Its  effect  on  determining 
the  quality  of  exported  grain,  and  to 
identify  possible  improvements  to  the 
plan.  To  accomplish  this,  the  statistician 
reviewed  the  present  shlploading  plan; 
reviewed  sampling  and  equipment 
variability  and  lU  relationship  to  the 
Inspection  toleranca:  reviewed  the 
original  statistical  assumptions  of  the 
Cu-Sum  Plan  and  determined  if  theaa 
assumptions  are  still  valid;  determined  If 
the  Inspection  plan  statistically 
measures  grain  quality  during  loading: 
reviewed  the  effect  of  reinspectlons  and 
appeal  inspections  on  the  plan's 
statistical  performance:  reviewed  and 
compared  grain  quahty  between 
shipping  bin  and  direct  loading  facilities; 
evaluated  maximum  sixe  hmltatlons  of 
sublots.  components,  and  subaamples: 
evaluated  the  use  of  Cu-Sum 
enhancement  schemes  as  discussed  In 
current  industrial  statistics  literature: 
and  reviewed  the  effect  on  the  statistical 
performance  when  various  changes  are 
made  In  the  design  of  the  Cu-Sum 
procedure. 

Pour  reports  were  prepared  by  the 
•tatlstician:  (1)  A  preliminary  report.  (2) 


a  Grain  Inspection  Monitoring  System 
(CIMS)  data  report.  (3)  a  sublot  data 
report,  and  (4)  a  final  report.  The 
preliminary  report  briefly  described  the 
Cu-Sum  Plan  and  how  the  plan  operates. 
It  also  explained  the  statistical 
background  of  the  plan  and  discussed 
how  the  presence  of  sampling  variability 
Is  a  basic  iustification  for  inspection 
plans  that  allow  some  inspection  results 
slightly  over  the  grade  limit  to  be 
accepted  by  the  plan.  The  report  also 
included  a  discussion  on  the  over  all 
performance  of  the  inspection  plan  and 
contained  tentative  recommendations 
which  were  further  addressed  as  part  of 
the  final  report. 

The  saoond  report  entitled  "CIMS 
Data  Report:  Standard  Deviations  of 
Factor  Results"  provided  an  sstimation 
of  factor  standard  deviations  for  com. 
wheat,  and  soybeans.  The  estimates 
were  based  on  2  yeara  (1064  and  1065)  of 
Grain  Inspection  Monitoring  System 
data  for  grain  which  was  exported  and 
sampled  with  a  dlverter-type 
mechanical  sampler.  The  CIMS  data  for 
each  factor  was  grouped  by  grade 
before  calculating  the  factor  standard 
deviation.  The  standard  deviations  for 
individual  factora  are  an  important  part 
of  the  Cu-Sum  Plan  because  these 
estimates  are  used  to  calculate  the 
factor  breakpoints  which  appear  in 
Tables  1  through  3  in  the  section 
discussing  breakpoints.  The  factor 
breakpoint  Is  derived  by  multiplying  the 
factor  standard  deviation  by  1.045. 

The  third  report  entitled  "Analysis  of 
Sublot  Data  for  Exported  Soybeans 
(1064-^)"  provided  information 
regarding  the  citrrent  use  of  the  Cu-Sum 
Plan.  The  review  involved  1.066  export 
lots  of  soybeans  having  21.610  sublots. 
The  report  Identified  the  number  of 
sublots.  the  number  of  sublots  with  at 
least  one  factor  result  below  grade,  the 
number  of  material  portion  sublots 
caused  by  sublots  exceeding  a 
breakpoint,  the  actual  effects  of  the 
relnspection  and  appeal  Inspection 
process,  and  the  number  of  sublots 
returned  from  shipping  bins  at  the 
request  of  the  elevator  (house  returns). 
Additionally,  the  review  compared 
shipping  bin  elevatora  to  direct  loading 
elevatore.  The  report  concluded:  (1)  The 

Eroportion  of  sublots  below  grade  is 
igher  for  shipping  bin  elevatore  (30.0 
percent)  than  for  direct  loading 
elevatora  (10.7  percent).  (2)  the 
proportion  of  material  portion  sublots  is 
higher  for  shipping  bin  elevatore  (8.8 
percent)  than  for  direct  loading 
elevatora  (1.2  percent.  (3)  the  proportion 
of  material  portion  designations 
removed  through  the  review  inspection 
process  (reinspectlon.  appeal  and  Board 
appeal  Inspection)  is  higher  for  direct 


loading  elevatora  (74  J  percent)  than  for 
shipping  bin  elevatore  (47  J  percent), 
and  (4)  the  overall  percentage  of  house 
returns  is  higher  for  shipping  bin 
elevatore  (1.5  percent)  than  for  direct 
loading  elevatore  (04)  percent).  Several 
other  points  were  also  noted  in  this 
report.  They  werK  (1)  Foreign  material 
was  the  factor  most  often  below  grade. 
(2)  there  was  no  evidence  of  any  Board 
appeals  on  the  shiplogs  for  grading 
factors.  (3)  of  the  202  house  returns.  16 
were  apparently  for  high  foreign 
material  even  though  the  sublots  were 
not  designated  as  material  portions 
while  the  remainder  of  the  house  returns 
appear  to  have  been  due  to  low  foreign 
material,  and  (4)  77  percent  of  all 
soybean  sublots  were  exported  through 
elevatora  in  the  gulf  region. 

The  final  report  Included 
recommendations  to  Improve  the 
effectiveness  of  the  Cu-Sum  Plan.  The 
specinc  recommendations  are:  (1)  Retain 
the  basic  Cu-Sum  procedure  but  average 
review  inspection  results  unless  a 
material  error  is  present  and  use  a 
reference  value  smaller  than  the  grade 
limit  to  regain  the  effectiveness  of  the 
original  Cu-Sum  Plan:  (2)  use  an 
abMlute  limit  equal  to  the  breakpoint 
less  the  starting  value;  (3)  revise  the  Cu- 
Sum  breakpoints  based  on  new 
estimates  of  factor  result  variability:  and 
(4)  improve  the  accuracy  of  the  USDA 
rounding  procedure. 

FGIS  already  addressed  the  fourth 
recommendation  by  implementing 
revised  rounding  procedures  on  June  30, 
1067.  which  are  more  generally  accepted 
mathematical  rounding  procedures.  The 
rounding  procedures  appear  in  i  810.104. 
of  the  OfTicial  U.S.  Standards  for  Grain 
(7  CFR  810.104). 

Based  on  these  recommendations  and 
all  other  available  information.  FGIS 
proposes  several  changes  to  improve  the 
Cu-Sum  Plan,  which  include:  (1) 
Revising  and  updating  the  breakpoints 
for  grading  factora  based  on  new 
estimates  of  standard  deviation,  (2) 
revising  the  review  inspection 
procedures  under  the  plan.  (3)  redefining 
material  portions.  (4)  mcluding  protein 
determinations  as  part  of  the  Cu-Sum 
Plan,  and  (5)  offering  optional 
component  sample  inspections. 

Braakpofails 

The  tolerances  used  in  the  Cu-Sum 
Plan  are  based  on  a  factor's  standard 
deviation  measurement.  Standard 
deviation  is  a  statistical  measurement 
which  indicates  variability.  In  the  case 
of  the  inspection  plan,  it  is  a 
measurement  of  inspection  variability 
caused  by  sampling  limitations, 
equipment  capabilities,  and  inspector 
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performance.  The  original  Cu-Sum  Plan 
breakpoints  were  based  on  factor 
standard  deviations  derived  from  the 
Plan  A  absolute  limits.  Additional 
inspection  information  has  been 
collected  since  the  Cu-Sum  Plan  was 
implemented.  This  data  is  an  excellent 
source  of  information  for  estimating 
standard  deviations  because  original 


inspection  results  are  directly  compared 
to  monitoring  results. 

FGIS  reviewed  GIMS  inspection 
results  to  determine  the  standard 
deviations  for  factora  expressed 
numerically.  The  sample  data 
represented  ex[K>rt  samples  obtained  by 
diverter-type  mechanical  samplera 
during  fiscal  yeara  1985. 1986,  and  1987. 
The  review  was  limited  to  wheat,  com. 


and  soybeans  because  these  grains 
represent  approximately  92  percent  of 
the  total  exported  grain.  Revised 
breakpoints  have  been  calculated  from 
these  new  estimates  of  standard 
deviation  and  are  included  in  Tables  1- 
3.  FGIS  also  proposes  to  periodically 
review  inspection  information  collected 
by  GIMS  and  revise  brealqmints 
accordingly. 


Table  i.— Current  and  Proposed  Wheat  Breakpoints 
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Tabix  2.— Oirrent  and  Proposed  Corn  Breakpoints 
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TABif  3.— Current  and  Proposed  Soybean  Breakpoints 
[Soyt)ean  grading  tadorsl 
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MoMture:  Cunent— OS:  Propoeed-0.2. 

Review  InapactkHis 

Three  review  inspections 
(reinspectlon.  appeal  inspection,  and 
Board  appeal  inspection)  are  options  an 
applicant  for  inspection  may  use  under 
the  current  procedures  if  the  original 
and  subsequent  review  inspection 
results  are  not  accepted  by  the  Cu-Sum 
Plan.  The  review  inspection  result, 
under  current  procedures,  replaces  the 
previous  inspection  result. 

A 1963  FGIS  reinspection  and  appeal 
program  study  concluded  that  while  the 
oractice  of  replacing  previous  inspection 


results  implies  greater  confidence  in  the 
review  inspection  measurements,  the 
practice  also  biases  the  results  because 
most  changes  are  small  and  merely 
reflect  natural  and  unavoidable 
sampling  differences.  The  review 
inspection  process  allows  the  applicant 
to  request  a  reinspection.  an  appeal 
inspection,  and  a  Board  appeal 
inspection.  Thus,  if  an  applicant  only 
questions  unfavorable  results,  the 
review  process  can  create  biased  factor 
measurements.  This  differe  from 
correcting  definite  grading  errors  caused 


by  arithmetic  mistakes,  failure  to 
interpret  the  standards  correctly,  or 
equipment  malfunctions.  The  statistician 
evaluating  the  Cu-Sum  Plan  agreed  with 
this  conclusion  and  added  that  the 
current  review  inspection  process  is  not 
statistically  sound  and  provides  for  a 
less  effective  Cu-Sum  Plan. 

As  discussed  previously.  Plan  A 
employed  a  "second  pick"  procedure  for 
sublot  results  exceeding  the  grade  limit. 
The  "second  pick"  procedure  may  create 
a  biased  factor  measurement  if  it  were 
requested  only  for  unfavorable  results. 
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Howevar.  tba  aflwi  would  be  aiiidniMd 


Task  4.— T\wo  Stanoamo  Dcvmtkm 
Ranqk  rem  Avdmomg  Rcvkw 


I  wUkllM  WHri  iMlyato.  The 
tea  Ptaa  pamdts  aiultipk 
ia>tawa  and  no  avarwrinf  whidi  auy 
oMgaiiy  tba  biaa.  PCB  ooBikfared 
tUmiaatins  tba  review  Inapactkn  option 
for  mblot  inapactfcina  to  oorrad  any 
advaraa  tofloanoa  ravtaw  iaapacttona 
aiay  bava  on  tha  plan.  PCIS  oondadad 
tbat  a  modified  ravlaw  Inapactloo 
prooasa  for  aublots  tbat  would  minimtia 
any  advaraa  Inlluancaa  would  be  in  the 
beat  intaraat  of  tba  grain  Industry. 
Tberefora.  PCIS  proposss  to:  (1) 
Avarafa  review  inspection  reeults  with 
tbe  original  reeults  unless  s  material 
•mr  is  detected.  (2)  limit  tbe  number  of 
field  review  inspections  (reinspection  or 
sppesl  inspection)  to  one.  and  (3)  limit 
review  inspection  requeets  to  sublets 
designated  ss  a  material  portion  or  the 
entire  lot 

Tbe  effectiveneas  of  tba  Cu-Sum  Plan 
would  improve  when  original  and 
review  inspection  results  for  sublots  are 
avereged  because  tbe  sverage  sublet 
result  more  accurately  identifies  the  true 
quality  of  tbe  greln.  Ilils  improven>enl  in 
performance  may  be  attributed  to 
reduced  variability  due  to  an  tncreese  in 
the  sample  size  to  make  tbe 
determination.  PCIS  further  propoees  to 
replace  original  inspection  results  with 
review  inspection  results  if  a  material 
error  is  detected.  A  material  error  is 
defined  ss  s  two  stsndard  deviation 
cbanga  in  Inspectioo  results  when 
review  inspection  results  are  compared 
to  original  inspection  results. 

The  procedure  for  implementing  tbe 
averaging  proposal  Is  based  on  the 
factor  breakpoint  value  for  tbe  Quality 
intended  to  be  loeded.  Tbe  breakpoint 
value,  as  noted  earlier,  is  derived  from 
the  standard  deviation  of  the  test. 
Therefore,  tbe  use  of  breakpoints  in 
determining  when  sample  reeults  are 
averaeed  is  statistically  soiukL  Table  4 
ktentiflea  tbe  two  standard  deviation 
maeauremenl  renge  for  averaging 
review  inspections  with  the  inspection 
being  reviewed. 

TASLI  4.— TVM>  STANOMtO  OEVMTION 
RMMI   for   AVffMOMa  Revkw   im- 
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Hie  following  Is  an  example  of  bow 
tbe  averaging  rule  would  be  applied.  A 
contract  specifies  U.S.  No.  2  Yellow 
soybeans.  Tbe  foreign  material  grade 
limit  for  U.S.  No.  2  Yellow  soybeans  is 

2.0  percent  The  breakpoint  for  tbe  U.S. 
No.  2  grade  limit  is  aS  (Table  3).  If  • 
sublot  is  deeignated  as  a  material 
portion  due  to  2.5  percent  foreign 
material  on  tbe  original  Inspection. 
Table  4  indicetes  a  review  inspection  of 
this  sublot  Is  avaragad  with  tbe  original 
result  if  the  review  inspection  result  Is 

2.1  percent  to  2.9  percent  (plus  or  minus 
0.4  percent  from  2.5  percent).  A  review 
inspection  raault  of  ZJO  percent  or  leas 
foreign  material  or  3.0  percent  or  more 
foreign  material  is  not  averaged  with  the 
original  inapection  result  but  replaces 
the  original  inapection  reault  Trie 
reviewed  sublot  result  whether  .t  is  an 
average  result  or  s  replacement  result,  is 
entered  on  tbe  inspection  log  and  a  new 
Cu-Sum  value  is  calculated  to  determine 
acMptance. 

PCIS  propoeaa  to  Uoiit  tbe  nootber  of 
field  review  Jnapactions  for  sublots  to 
improve  the  efiictlveneea  of  tba 
inapection  plan.  Each  additienal  review 
Inapection  may  increase  the  probability 
of  accepting  l^eiior  qualitv  grain. 
Tbarefdre.  Uaiting  tbe  applicant  to  one 
field  review  inspection  will  either  detect 
a  material  error  or  confirm  the  original 
inapection.  Board  appeal  inspections 
will  continue  to  be  available.  It  is 
proposed  tbat  in  the  abaence  of  a 
material  error.  Board  appeal  inapection 
results  would  be  averaged  with  the 
average  of  tbe  original  and  field  review 


leaahs  to  obtain  a  ffaial  Inapection  result 
for  tbe  sample.  Board  appeal  resulta 
would  replace  tbe  average  of  tbe 
previoua  two  rssolta  If  there  is  a 
material  error  detected  during  the 
bispection.  This  will  be  detecnined  by 
cooiparing  tba  Board  appeal  reault  to  tbe 
averagaol  tbe  original/ field  review 
result  provided  a  material  error  was  not 
detected  by  the  field  review.  If  the 
originsi  inspection  result  is  replaced  by 
s  review  inspection  result  because  of  a 
material  error,  then  the  Board  appeal 
result  is  compared  to  the  field  review 
reault  Pactors  which  are  not  expressed 
numerically.  e.g.,  odor,  will  be  replaced 
by  the  determination  made  during  tbe 
last  review  inspection. 

PCIS  also  proposes  to  limit  review 
inspections  to  only  those  sublots 
designated  as  material  portions.  This 
allows  the  shipper  to  confirm  the  quality 
or  determipe  if  a  material  error  exists. 
Material  portiona  are  discussed  in  the 
next  section. 

Applicants  may  request  a 
reiiupection.  an  appeal  inspection  or 
Board  appeal  inspection  of  the  entire  lot. 
When  a  reinspection.  appeal  inspection 
or  s  Bosrd  appeal  inspection  of  the 
entire  lot  Is  requested,  results  will  not  be 
averaged  with  the  previous  inspection 
results  because  the  entire  lot  (sublots 
within  and  outside  of  Cu-Sum 
allowances)  is  reviewed. 

Material  Portiooa 

The  current  inspection  plan 
designates  the  sublot  causing  the  Cu- 
Sum  to  exceed  a  breakpoint  or  a  single 
sublot  in  the  material  portion  sequence 
ss  a  material  portion  (unacceptable 
quality).  A  material  portion  sequence 
under  the  current  plan  is  a  series  of 
consecutive  sublots  having  positive  Cu- 
Sum  values.  Tbe  sequence  begins  when 
the  breakpoint  value  is  exceeded  and 
extends  back  to  where  the  last  Cu-Sum 
value  was  zero  or  to  the  last  sublot  Cu- 
Sum  vahie  exceeding  the  breakpoint 
limit  for  that  factor. 

The  following  example  illustrates  the 
current  material  portion  sequence 
definition.  A  vessel  is  loeded  to  meet  a 
U.S.  No.  2  Yellow  soybean  contract 
specification.  Tbe  foreign  material  grade 
limit  is  ZJO  percent  with  a  as  breakpoint 
vahie  and  a  0.2  starting  value.  The 
sublot  foreign  material  results  and  Cu- 
Sum  values  are: 
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In  the  above  example,  sublot  numbers 
4.  5, 6,  and  7  make  up  the  material 
portion  sequence  under  the  current 
definition  because  they  have  Cu-Sum 
values  greater  than  zero.  Under  the 
current  plan,  any  one  sublot  in  this 
material  portion  sequence  may  be 
designated  as  the  material  portion. 

According  to  the  Cu-Sum  concept 
whenever  the  Cu-Sum  value  begins  to 
exceed  zero,  it  is  a  warning  that  quality 
may  be  drifting  from  an  acceptable 
level.  Those  responsible  for  product 
quality  have  the  opportunity  to  check 
operations  for  any  problems  and  take 
corrective  measures  before  quality 
deficiencies  occur.  If  quality  remains 
constant  and  is  of  an  acceptable  quality, 
the  Cu-Sum  value  should  move  back  to 
zero.  However,  if  the  Cu-Sum  value 
exceeds  the  breakpoint  then  there  was 
a  quality  problem  causing  the  positive 
Cu-Sum;  and  all  of  the  product  back  to 
the  start  of  the  material  portion 
sequence  should  be  considered  inferior 
or  unacceptable. 

As  currently  defined,  a  material 
portion  sequence  may  have  one  or  more 
sublots  within  the  contracted  grade  limit 
having  a  Cu-Sum  value  greater  than 
zero.  FGIS  proposes  to  redefine  the 
material  portion  to  include  the  sublot 
exceeding  the  breakpoint  plus  all 
previously  consecutive  sublots 
exceeding  the  same  contracted  grade 
factor  limit  The  material  portion  will 
extend  back  to,  but  will  not  include,  the 
last  sublot  loaded  within  the  contracted 
grade  factor  limit.  The  proposed  change 
will  reject  the  entire  material  portion, 
requiring  separate  certification  or 
removal  from  the  lot.  In  the  earlier 
example,  sublot  numbers  6  and  7  would 
be  considered  a  material  portion  under 
the  proposed  changes  because  both 
sublots  exceeded  the  contracted  grade 
limit  for  foreign  material  and  they  were 
loaded  consecutively  when  sublot 
number  7  exceeded  the  breakpoint. 
Sublot  number  5  is  not  considered  part 
of  the  material  portion  because  the 
foreign  material  inspection  result  is 
within  contract  specifications. 

Applicants  may  request  a  review 
inspection  of  the  entire  material  portion 


as  part  of  the  review  inspection  process 
within  the  plan  or  review  the  entire  lot 

Protebi 

Protein  testing  results  for  wheal  are 
currently  evaluated  and  certificated  for 
quality  and  uniformity  using  the  Protein 
Uniformity  Inspection  Plan  (PUIP)  which 
appears  in  the  FGIS  instructions  as  part 
of  Book  V  of  the  Grain  Inspection 
Handbook.  PUIP  is  an  inspection  plan 
applied  independently  fitim  the  Cu-Sum 
Plan.  There  are  two  requirements  for 
uniformity  under  PUIP:  (1)  Sublot  results 
cannot  exceed  the  absolute  limit  (0.5 
percent  inferior  to  the  contract 
specifications)  and  (2)  the  difference 
between  the  highest  and  lowest  sublot 
results  must  not  exceed  1.0  percent 
protein.  A  material  portion  exists  if 
either  requirements  is  exceeded. 

When  shiplot  grain  is  inspected  for 
both  grade  and  protein,  the  two  plans 
(Cu-Sum  and  PUIP)  are  applied 
concurrently;  and  grade  and  protein 
residts  are  issued  on  the  same 
certificate.  When  either  grade  or  protein 
is  inferior  to  the  contract  specifications, 
the  material  portion  designation 
encompasses  both  grade  and  protein 
results,  regardless  of  whether  grade  or 
protein  or  both  are  the  cause  of  the 
material  portion. 

FGIS  proposes  to  discontinue  the  PUIP 
and  include  protein  testing  under  the 
Cu-Sum  Plan.  This  would  provide  for  a 
single  inspection  plan  for  all  factors,  A 
review  of  protein  data  indicates  the 
applicable  protein  breakpoint  would  be 
0.5  with  a  starting  value  of  0.2. 

Sales  contracts  identify  protein 
specifications  as  either  a  mimimum  or 
maximum  protein  limit  or  an  average  (or 
ordinary)  proteiiL  The  Cu-Sum  Plan  will 
be  applied  differently  depending  on 
which  contract  specification  is  used. 
When  a  minimum  or  maximum  protein 
limit  is  specified,  FGIS  proposes  the  Cu- 
Sum  Plan  be  applied  to  determine  Cu- 
Sum  values  and  compare  these  values  to 
the  breakpoint.  If  a  contract  specifies 
both  a  minimum  and  a  maximum  protein 
limit  (specific  range),  FGIS  proposes  the 
Cu-Sum  Plan  be  applied  to  both  the 
minimum  and  maximum  limits.  Cu-Sum 
Plan  tolerances  are  not  applied  when  an 
average  protein  is  specified  in  the  sales 
contract. 

Due  to  the  unique  protein 
requirements  or  many  processed 
products,  protein  uniformity  is 
considered  important  inspection 
information.  FGIS,  therefore,  proposes 
range  limits  be  applied  whenever 
protein  testing  services  are  required. 
These  limits  are  to  be  applies 
concurrently  with  the  breakpoint  limit. 
FGIS  proposes  a  1.0  percentage  point 


range  limit  for  protein  unless  a  specific 
range  is  established  by  the  contract. 

When  a  minimum  or  maximum 
protein  limit  is  declared.  Cu-Sum  values 
are  determined  and  compared  to  the 
breakpoint  value  during  loading.  All 
sublots  accepted  by  the  inspection  plan 
are  combined  and  certificated  as  one  lot. 
Sublots  designated  as  material  portions 
are  separately  certificted.  After 
accepted  sublots  are  combined  to  form 
the  single  lot  official  personnel  will 
determine  if  the  IX)  percentage  point 
range  limit  was  exceeded  during 
loading.  This  is  determined  by 
comparing  the  lowest  and  bluest 
protein  sublot  results  for  the  lot  If  the 
range  limit  is  exceeded,  a  special 
statement  will  be  shown  on  the 
inspection  certificate  which  indicates 
the  actual  range  (lowest  and  highest 
protein  results).  This  statement  better 
describes  the  uniformity  of  the 
combined  sublots  iiva  single  lot 
Material  portion  sublots  due  to  protein 
may  be  combined  if  the  sublots  are  of 
like  numerical  grade  and  their  protein 
results  are  within  IJO  percentage  point 
range.  Their  combined  quality  will  be 
the  average  of  their  factor  results. 

Cu-Sum  tolerances  are  not  applied  if  a 
specific  protein  limit  is  not  declared  in 
the  contract.  The  certified  quaUty  of  tbe 
shipment  is  the  average  of  all  sublot 
results.  A  special  statement  indicating 
the  acutal  protein  range  of  the  shipment 
will  be  shown  on  the  inspection 
certificate  if  the  difference  between  the 
lowest  and  highest  protein  results  of  the 
lot  exceed  the  IJO  percentage  point  range 
limit. 

Optional  Conqmnent  Sample 
Inspections 

During  the  loading  of  shiplots, 
samples  are  continuously  drawn  and 
portions  of  a  sublot  (component  sample) 
are  visually  examined  for  insect 
infestation  and  to  detect  extreme 
variations  in  quality.  Component 
samples  represent  a  minimum  of  10.000 
bushels.  Component  samples  are 
examined  to  determine  whether  any 
factor  exceeds  that  contracted  grade 
limit  for  the  shiplot  by  more  than  one 
numerical  grade.  If  aU  factors  in  the 
component  sample  are  within  the  "one 
grade"  limit  inspection  personnel 
combine  the  samples  and  grade  them 
sublot.  U  any  factor  in  a  component 
sample  appears  to  be  more  than  one 
grade  inferior  in  quality,  the  component 
sample  is  analyzed  for  that  factor.  The 
gain  represented  by  the  component 
sample  is  declared  a  material  portion 
when  the  factor  result  of  the  component 
sample  exceeds  the  contracted  limit  by 
more  than  one  numerical  pade. 
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Upoo  raquMt  undir  tha  aurent  plaa  a 
•pacial  (actor  analyiia  may  ba  praividad 
oo  aach  nomponant  Mmpla  if  Inspactioa 
paraoonal  ara  ftvan  wdHdant  advanoa 
notica.  Thia  analyais  is  coirsntly  Umitad 
to  a  siofla  machancially  datatniiiiad 
factor.  Tba  ooaBpooant  sampla  raaulta 
ara  antsrad  on  na  inspactioa  log  than 
avarafad  to  datanaina  tba  aublot  rasolt 
for  that  factor. 

POP  faviawad  thia  procadara  and 
datarmliiad  that  tha  avaratint  of 
ooanpooant  saoipls  lasatts  pto^kks  a 
battar  aatiaiata  ol  sablot  qaality  bacauaa 
tha  aampla  aisa  for  tha  factor 
datanninatlon  is  incrsasad  daa  to  the 
numbar  of  analyaaa  aiada  for  that  factor. 
In  turn,  inapactlon  variabtfity  canaad  by 
sampling,  inspection  aquipmant.  and 
Inspoctor  parlormanoa  ia  radnoad. 

FGB  propoaaa  to  provide,  open 
requaat  ooaiponant  inapadion  analysis 
under  the  following  oooditions:  (1)  A 
minimum  of  three  component  samplea 
must  comprise  the  sablot  (2)  sublots 
sine  aey  be  incraased  to  a  maximum  of 
laOOOO  buahala  baaed  on  the  loeding 
characteriatic  of  the  elevator  and  the 
size  of  the  shiploL  (S)  reduced  factor 
breakpoints  tvill  ba  impiemantod  based 
oo  thamanberof  oomponantain  the 
sublet  n^Me  5).  (4)  oon^Mnent  sample 
inspections  will  be  liadted  to  criticel 
grading  (ectors  (factors  which  usually 
detatnina  grade  or  contract 
complianoa),  and  (5)  component  sample 
resulu  will  be  reqidiad  to  be  within  the 
"one  grade"  limit 

TABtE  S.— 8nEAKP00(T8  TOR 

OOMPONCNT  Sampic  Analysis 
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ar 

OlS 

as 

OS 

OS 
U) 

iA 

1.1 

1.S 

1.S 

u 

14 
1.4 
1.4 


ai 

Oil 

ftl 

OS 
OlS 
04 
0u4 
04 
04 
04 


A7 

a7 

04 
04 
04 
04 
14 
14 
1.1 
1.1 
14 
14 
14 


OlO 

ai 
ai 

04 
04 
04 
04 
0.4 

a4 

0.4 

as 
as 

04 

as 
a7 
a7 

04 
04 
04 

as 

04 
14 
1.0 

1.1 
1.1 


5.— 8NiAMoa(Tt  ran  Coa»o- 
ANALvaia— Coninuad 


S4.. 
t.7- 

rs- 


24- 

SO- 


14 
14 
14 
1.7 
1.7 


14 
1.4 
1.4 
14 
14 


14 
14 
14 
14 
14 


Table  5  indicates  how  tha  breakpoints 
are  reduced  in  sise  besed  on  the  number 
of  component  samples  analysed  within 
a  sublet  Table  3  identifles  the  proposed 
breakpoint  for  foreign  material  for  U.S. 
No.  2  Yellow  soybeans  as  0.3.  Under  tha 
component  inspection  system,  the  sublot 
breaxpoint  for  foreign  material  is  OX 
OX  and  0.1  for  sublots  having  three 
component  samples,  four  component 
samples,  and  Ave  component  samples, 
respectively.  The  average  sublot  results 
for  the  component  sample  analysis  is 
applied  to  the  eppropriate  breakpoint  to 
determine  acceptance  under  the 
inspection  plan. 


FGIS  requeated  that  tha  Economic 
Reaearch  Service.  U80A.  (ERS)  conduct 
an  economic  impact  analysis  of  die 
proposed  changea  to  the  shlplot 
inspection  plan.  A  stratified,  random 
sample  of  wheat  com.  and  soybean 
export  tota  loaded  during  flacal  year 
1987  was  used  to  complete  the  enalysis. 
The  final  report  pubUahed  by  BRS 
estlmatoa  die  proposed  changse  to  the 
shiplol  inspection  plen  could  result  in 
coats  lor  the  U.8.  adieet  com.  and 
soybean  industiiee  from  $1S.5  million  to 
iB&S  ndllion.  depending  on  how  quickly 
the  industries  adapt  to  tha  propoaad 
changea  Coats  of  improving  orain 
quality.  racycUag.  and  antoading  ware 
eeliamtod  In  aelected  soenarioe  arlth 
regard  to  the  industiiee'  reaponaa  to  the 
propeeed  changea. 

liM  BRS  report  aatimatea  the 
propoeed  chengea  could  coat  the 
indastitas  approxiaMtely  tuts  million  if 
die  indnstriee  quickly  faaprove  dieir 

Kin  qaality  to  maintain  their  current 
)uency  erf  material  portion  occurrence 
(scenarto  Na  1).  The  BRS  report  further 
eatimatae  the  propoeed  chengea  could 
ooet  the  industriee  approximately  824.4 
million  under  a  tranaltian  sosnarto 
(soenaito  hto.  2)  if  the  frequency  of 
material  portion  occarranoea  doubled 
after  isHsroving  grain  qaality  and  the 
rejected  sublola  arera  naloadad  from 
shipe  or  recycled  fhaa  shipping  bins. 
The  ERS  report  aleo  estimates,  as  the 


worst  possible  cese  (scenario  No.  3).  the 
propoeed  changes  oould  cost  industry 
approximateiy  8M4I  million  if  the 
induatriaa  did  not  improve  their  yain 
quality  over  the  current  level 
Additionally,  the  ERS  study  indicated 
higher  quality  U.S.  export  grain  and 
oilaeeds  resulting  from  the  propoeed 
dianges  to  the  inspection  plan  could 
bring  benefits  arhich  could  offset  or  even 
outwei^  the  costs  of  improving  grain 
quality.  The  benefit  of  improving  wheat 
protein  under  the  propoeed  plan  is 
estimated  at  S5.2  million,  compared  to 
the  estimated  $4.1  million  cost  of 
improving  the  quality  factor. 

The  specific  economic  impact  for  the 
three  yalns  analyxed  using  the  three 
difierent  scenarios  was  estimated  st 
$4A  84A  and  $19.7  million  for  wheat: 
$3JS,  $iai.  and  $31.1  million  for  com: 
and  $7.4.  $Bii.  and  $34J  million  for 
soybeans. 

Sununaiy 

The  overriding  concern  with  the 
current  Cu-Sum  Plan,  as  determined  by 
the  statistician  and  confirmed  by  USDA 
statisticians,  is  that  there  is  a  much 
higher  probability  that  interior  quality 
grain  vdll  be  accepted  under  the  plan 
than  good  quality  oeing  refected. 
Consequently,  the  plan  provides  the 
buyer  arlth  only  limited  protection 
against  receiving  inferior  quality  grain 
while  assuring  the  shipper  a  limited 
amount  of  acceptable  quality  grain  is 
refected.  Hie  proposed  changes  are 
directed  at  balancing,  and  to  the  extent 
possible,  minhniring  the  probabilities  of 
acceptance  and  refection  around  the 
grade  limit  betareen  bujrer  and  seller. 
FGIS  believes  thet  diese  revisions  will 
improve  the  statistical  performance  of 
the  pbm  end  ensure  diet  the  plan  is  a 
more  unbiaaed,  neutral  inspection 
process. 

Copies  of  the  ERS  report  "Economic 
Impacts  of  Changea  in  die  Shlplot 
Inspection  Flan  Propoeed  by  the  Federal 
Grain  Inspection  Service",  are  available 
frtan  FGIS  upon  request 

Regulatory  RevWoae 

FGIS  propoaes  to  revise  the 
regulations  regarding  the  inspection  of 
slriplot  grein.  The  proposed  revisions 
include  addhig  certain  provisions 
conoemlng  the  inspection  plan  and 
estabUshing  in  tha  regulations 
procedures  for  review  inspection 
services  for  suUots  inspected  as  part  of 
the  inspection  plan.  Hie  revisions  would 
specify  that  the  regulationa  apply  to 
inspection  of  shlplot  unit  train,  and  lash 
ba^  grain  fai  sin^e  lots.  FGIS  further 
proposes  to  revise  ||  800JS,  800.129. 
and  800.130  to  organiae  them  into  a  more 


logical  order,  clarify  and  remove 
unnecessary  language,  and  remove 
provisions  that  are  no  longw  needed. 

Specifically,  the  following  changes  are 
proposed: 

1.  Renaming  1 800.86  to  include  die 
terms  "unit  train"  and  "lash  barge" 
because  they  are  inspected,  at  times, 
using  the  statistical  sampling  and 
inspection  plan. 

2.  Renaming  1 800.86(c)  Inspection 
procedure:  general,  to  Inspection 
procedures.  Paragraph  (c)  is  furdier 
subdivided  into  (1)  General  information, 
(2)  Tolerances.  (3)  Grain  accepted  by 
the  inspection  plan,  (4)  Grain  rejected 
by  the  inspection  plan,  and  (5) 
Reinspection  service  and  appeal 
inspection  service.  Tolerances  would  be 
placed  in  the  tables  in  a  format  that 
would  include  information  from  the 
Official  United  States  Standards  for 
Grain  (7  CFR  Part  810).  This  format 
would  enhance  the  understanding, 
darity,  and  use  of  the  regulations.  The 
general  information  paragraph  contains 
the  same  provisions.  The  grain  accepted 
by  the  inflection  plan  paragraph  is 
similar  to  die  current  provisions  oudined 
in  S  800J6(n.  Grain  uniform  in  quality. 
The  information  is  being  moved  to  the 
inspection  procedures  paragraph 
because  it  follows  a  more  logical  order. 
FoUowing  the  same  reasoning,  the  pvin 
refected  by  the  inspection  plan 
paragraph  is  similar  to  the  current 
provialons  outlined  in  i  800.86(g),  Grain 
not  uniform  in  quality.  The  proposed 
paragraph  regarding  grain  rejected  by 
the  inspection  plan  includes  the 
applicant's  options  when  sublots  are 
designated  material  portions.  The 


rebispection  service  and  appeal 
inspection  service  paragraph  establishes 
the  provisions  for  limiting  the  review 
inspection  to  one  field  review  and 
averaging  review  inspection  results  with 
ori^nal  inspection  results.  The  current 
paragraph  (i),  Reinspection  service  and 
appeal  inspection  service  on  a  shiplot  is 
deleted  and  replaced  with  the  revised 
paragraph  undBr  paragrafrii  (c). 

3.  Moving  provisions  of  f  800.86(d), 
Wetted  or  mathematical  average,  to 
thenewt800.86(cH3^ 

4.  Revising  S8  80ai29(a)(l).  Results  of 
sublots.  aadaoOAdOfh),  Result  of 
sublots.  to  include  provisions  for 
averaging  review  inspection  results  widi 
original  inspection  reisults. 

list  of  Subjects  hi  7  CFR  Part  880 

Administrative  practice  and 
procedure.  Export  Grain. 

For  the  reasons  set  out  in  die 
preamble,  7  CFR  Part  800  is  proposed  to 
be  amended  as  follows: 

PART  800-(AMENDEO) 

1.  The  audiority  citation  for  Part  800 
continues  to  read  as  follows: 

AutlMfity:  nib.  L.  94-582. 90  Stat  2887.  as 
amended.  (7  U.S.C  71  et  seq.) 

2.  Section  800J6  is  revised  to  read  as 
follows: 

(80046   inspection  of  sliiptotunn  train. 

lini  -    -  -  - 


(a)  General.  Official  inspection  for 
grade  of  bulk  or  sacked  grain  aboard,  or 
being  loaded  aboard,  or  being  unloaded 
from  a  ship,  unit  train,  or  lash  barges  as 
a  single  lot  shall  be  performed  according 


to  the  provisions  of  this  section  and 
procedures  prescribed  in  the 
instructions. 

(b)  Application  procedure. 
Applications  for  the  official  inspection 
of  shlplot  unit  train,  and  lash  biarges  as 
a  sin^  lot  shall 

(1)  Be  filed  in  advance  of  loading  or 
unloading: 

(2)  Show  the  estimated  quantity  of 
grain  to  be  certificated: 

(3)  Show  the  contract  grade  and 
offidal  criteria  if  applicable:  and 

(4)  Identify  the  carrier  and  stowage 
area  into  which  the  grain  is  being 
loaded,  or  from  wfaidi  the  grain  is  being 
unloaded,  or  in  which  the  grain  is  at 
rest 

(c)  Inspection  procedures — (1) 
General  information.  Shiplot  unit  train, 
and  lash  barge  grain  officially  inspected 
as  a  sintde  lot  shall  be  sampled  in  a 
reas<Niably  continuous  operation. 
Representative  samples  shall  be 
obtained  from  the  grain  offered  for 
inspection  and  inspected  and  graded  in 
accordance  with  a  statistical  acceptance 
sampling  and  inspection  plan  according 
to  the  provisions  of  this  section  and 
procedures  prescribed  in  the 
instructions. 

(2)  Tolerances.  The  probability  of 
accepting  or  rejecting  portions  of  the  lot 
during  loading  or  unloading  is 
dependent  on  inspection  results 
obtained  from  preceding  portions  and 
the  applied  breakpoints  and  procedures. 
Breakpoints  shall  be  periodically 
reviewed  and  revised  based  on  new 
estimates  of  inspection  variability. 
Tables  1  throu^  24  list  die  breakpoint 
for  all  grains. 


Table  1  .—Grade  Umits  and  Breakpoints  for  Six-Rowed  Malting  Barley  and  Six-Rowed  Blue  Maltsig  Barley 


Minimum  KmHsof- 

Madmumlimilsol- 

Grans 

TMlwoi^par 
bumal  (pouniB) 

SuiWbto  maMng 
typo  (percent) 

Sound  iMVley' 
(percent) 

Damaged 
kernels '  (percent) 

Foreign  material 
(percerrt) 

Oetsr  grains 
(percent) 

Skinned  and 

broken  tornels 

Ttai  barter 
(peroenQ 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

US. 

Nal.. 
U4. 

No.  2.. 
U.& 

No.  3.. 

47.0 
45.0 
43.0 

-04 
-0.5 
-0.5 

964 
96.0 
95.0 

-1.3 
-1.3 

97.0 
94.0 
90.0 

-1.0 
-1.4 
-1.6 

24 
3.0 
4.0 

04 
04 
1.1 

1.0 
2.0 
3.0 

0.4 
0.4 
0.4 

2.0 
3.0 
5.0 

04 
0.9 
1.3 

4.0 
6.0 
SO 

1.1 
1.4 
1.5 

7.0 
10.0 
15.0 

04 
04 
04 

■  lniurad4>Hroet  kernels  an 

Note:  Sa-rowad  bartey  that 
Barley  is 


•r^ured-by-mokl  kemots  are  not  uxwidcred  damaged  kernels  or  scored  against  sound  barley. 

meets  Ihe  requraments  ol  US.  No  1  k>  U.S  No.  3,  inck«t»e.  for  the  ««»>e*«««L5?L"™5!liS!!l!^^J!!^ 

(daccordmolo  the  requrements  in  this  section.  Othenirise.  it  win  be  graded  tcconknq  to  the  rwMremanis  •«  IS10.Z08. 


BEST  COPY  AVAILABLE 


UMI 
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Table  2.— Grade  Limits  and  Breakpoints  tor  Two-Rowed  Malting  Barley 

MMmum  Inrili  ot-* 

Mairifnum  fenHs  ol^ 

Qrado 

TMl«nigMpw 
bMM  (poundtt 

iNMXpa'ooni) 

Soundbortwi 
(paroonQ 

WHoMlporaonO 

rofoion  malarial 
(pareanQ 

Ohmad  and  kvolian 
hamalB  (pareanQ 

Thin  bflrtsy  ^pvocnQ 

GL 

BP 

GL 

QL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

BP 

U&Nol 
Oioioo.. 
US  No.  1 
U  S  No  2.. 
U.&  No  3.. 

sao 

4«.0 
4S.0 

4ao 

-0.6 
-08 
-09 

-as 

•7.0 
•7.0 
•6.0 
•6.0 

1.0 
1.0 
1.3 
1J 

•6.0 
•6.0 
•6.0 
•3.0 

OJ 
1.1 
1.1 

1.0 
1.0 
M 
3.0 

0.6 

a6 

04 

as 

as 
as 

1.0 
2.0 

ai 
ai 

0.4 
04 

5.0 

7.0 

10.0 

10.0 

1.3 
1.3 
1.8 
14 

54 

74 
104 
104 

04 

as 
a» 
as 

•  IniuwMiylreM  k«n«i  vd  IniuraMr-iiioid  Iwnaii  M 
yaaod  >occcOng  lo  tw  roqi^wwnii  m  f  woon.  Ohtmm.  <  wM  bo  g>«d»d  aocowing  lo  *m  fquwnwwn  in  1 810.206. 

Tabu  3.— Qraoc  Umtts  ano  Breakpohts  for  Six-rowed  Barley,  TWo-roweo  Barley,  and  Barley 

mimmmmtt- 

MumumfenNiof- 

Oiado 

TmIm^PW 

Soundtartoy 
^•reant) 

(paroant) 

hiniali  (paromQ 

Rvaion  malarial 
(pareanQ 

(pareanQ 

Thifi  birtsy  CptfowiO 

QL 

■P 

GL 

8P 

GL 

BP 

QL 

BP 

QL 

BP 

GL 

BP 

GL 

BP 

U.&  Noi  1.. 
U.&  No  2. 
US.  No  3.. 
UANOl 
4  •        .... 

U.&  No.  S.. 

47.0 
46.0 
43.0 

4ao 

36.0 

-0.5 
-OS 
-OS 

-OA 
-OJ 

•7.0 
•4.0 

•0.0 

•64 
7S.0 

-1.1 
-1.4 
-1.6 

-2.2 
-2.2 

2.0 
4J0 
M 

6.0 
10.0 

04 
1.0 
1.4 

1.6 
1J 

02 
03 

as 

1.0 
3.0 

ai 
ai 
a2 

OS 
M 

1.0 

2.0 
3.0 

4.0 
6J0 

a4 

0.4 

as 

OS 
0.6 

4.0 

ao 

12.0 

164 
264 

14 
14 
14 

14 
1.4 

104 
154 
25.0 

36.0 
754 

04 
04 
14 

14 
24 

•Indiia 
'■■In 

■onoidw 
lwl«b« 

MogMlwii 
DrMMwdt 

ali.ln|urad 

^HWOllM 

mataandh 
Itfiaflbag 

«Md«^m 
radadnoir 

oldkamali 
■gfwrtian 

M  not  oontMwi  dn 
us.  Na  4. 

fflooad  kamalt. 

Tabu  4.— Breakpoints  for  Barley 
Specml  Grades  and  Factors 


Spaca-g-aor 

Giadalmk 

pomi 

Om?kiot 

046oraboM 
Nolmora»ianlO% 
olSkMOMdln 

T«M«Md. 

Noi  mora  •■»  10% 
olTwHOMdln 
ShHwad. 

NollaaatianSO%-. 

Nollaaa*ianOO%.... 
More  nan  04% 

OAT 

Alaurana  Layara). 

Alaurena  Layon). 

SmuHy 

14 

14 

-14 
-14 

0.06 

Table  4.— Breakpomts  for  Barley  Table  4.— Breakpoints  for  Barley 
Special  Grades  and  Factors— Con-  Special  Grades  and  Factors-Coo- 
tinuad  tinued 


6S0l|f.. 


ln|Md«Htaat 


GradafeiM 


ScrmoM 


in  900 

010%. 


•lan  4.0%.. 
1.6%_ 


More  1^02% 


2H 

ai3 

0 

1.1 
ai 

044 


apooWoadaor 

Qradalmii 

Break- 
poM 

liamalB. 
OOwgraina 

llow«iana4% 

More  *m  ai% 

Not  mow  ttifln 
25.0%. 

oomrad  or  load 
ontar  grada. 

0.05 

ai 

2.4 

as 

Tabu  5.— Grade  Lmtts  and  Breakpoints  for  Corn 


MMmwn  laal  waiM  par 

MarfmumMiiof- 

iMreinQ' 

Total  (pi 

■oanQ' 

Qrada 

QL 

BP 

Bralian  oom  and  foreign 

GL 

BP 

malanri  (pareanQ 

GL 

BP 

QL 

BP 

U4N&1 

940 
•44 
••4 
464 
464 

-04 
-44 
-44 
-04 
-04 

Ol 
04 
04 
14 
3.0 

01 
01 
OS 
04 
04 

3.0 

64 

74 

104 

154 

14 
14 
14 
14 
M 

24 
34 
44 
84 
74 

UAMif 

04 

U4.Mil 

04 

U»Na4 

04 

US  M&B 

0.4 

0.4 
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Table  6.— Breakpoints  for  Corn 
Special  Grades  and  Factors 


Tabu  7.— Grade  Ijmits  and 
Breakpoints  for  Flaxseed— Continued 


Table  10.— Breakpoints  for  Mixed 
Grain  Speoal  Grades  and  Factors 


Grade  IMI 

fl  1  ■  ■!   II  iiini 

BraaKpoMn 

FlMl 

95%  or  mora  o( 
flint  corrt 

14. 

Flim  and  OaM 

MorathM5%. 
builaaalhan 
•5%  NAM 
com. 

14  or  -i.a 

Meai«l 

Samaas 
inslructon. 

o 

Comololhar 

colon: 

WMla 

2.0% -.. -. 

04. 

YaSow 

50% ] 

1.0. 

Wa«y.._ 

HqftBCFM 

96.0%  .„ 

3.0. 

Asvacitadby 

10%  of  me 

comractor 

load  order 

kMdordar 

Moialura 

As  ipecified  by 
contractor 
load  ordar 
grade. 

0.4 

Minimum 

Grade 

laatMuuhi 

parbinhal 
Cpound^ 

Haa«-_ 
damagad 

(pareanQ 

Total 
(percenQ 

GL 

BP 

GL 

BP 

GL 

BP 

US.  No. 

2- 

474 

-ai 

04 

ai 

15.0 

1.1 

Special  grade  or 
faokir 


Smutty. 


Table  8.— Breakpoints  for  Flaxseed 
Special  Grades  and  Factors 


Ergoly.... 
GartMy. 


Special  grada  or 
factor 


Oodtage. 


Grade  imM 


te  apecHied  by  kMd 
ordar  or  oonlFBCl 


040%  or  atowe.. 


Break- 
point 


Grade  imit 


MorettianUin 
2S0  grama 
(wtiaaL  rye,  or 


More  than  04% 

(afl  other 

mixluras). 
More  ttan  ai0%.. 
2or  more  par 

ijOOO  grama 

(•4ieaL  rye,  or 


0.4 
0.32 


Blighted. 


Tabu  7.— Grade  Limits  and 
Breakpoints  for  Flaxseed 


Tabu  9.— Grade  Limits  and 
Breakpomts  for  Mixed  Grain 


us  No. 

1 


Minimum 
lest  weighl 
perbuanal 

(pounds) 


GL 


Maximum  taiiia  ol—. 


(percenQ 


GL       BP 


404    -0.1       04       0.1      104       04 


Tolal_ 
(pareanQ 


GL 


BP 


Maximum  limils  ol- 

MaiB- 
ture 

cenQ 

Damaged  kernels 

Grade 

Tolal_ 
(pareanQ 

Heal- 
damaged 
(percenQ 

GL 

BP 

GL 

BP 

U.S.mimd 
inn 

164 

154 

04 

34 

0.4 

Moisture. 


4or  more  per  SOO 
giams  (aV  dher 
modures)- 

Samaaa 
inalnjctxsrt 

More  Ihan  4.0% 


04 


005 


ai3 
1 


Same  as 

ffntructtofi- 
As  ipeijliert  by 

contract  or  kMd 


0 
1.1 

0 
04 


Note:  There  is  no  tolerance  for  U.S.  Sample 
grade  Mixed  Gr«n. 


Tabu  1 1  .—Grade  Limits  and  Breakpoints  for  Oats 


Minimum 

imilaal— 

Maximum  imils  oi— 

Grade 

Teat  weight  per 
buahel  (pounds 

Sound  Oats 

Ileal  damaged 
kernels  (PareanQ 

(ArcenQ 

VMM  Oats 
(PareenQ 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

BP 

II e  Ite  1 .     1 

36.0 
334 
304 
274 

-04 
-04 

-as 

-04 

974 
944 
904 
804 

-04 
-14 
-1.4 
-14 

0.1 
04 
14 
3.0 

0.1 
0.4 
04 
04 

2.0 
34 
44 
54 

0.4 
04 
04 
04 

^o 

34 

54 

10.0 

04 

U  S.  l4o  2                           ~       - 

04 

11^  Mo  a>                                     _ 

1.1 

U.S.  No.  4  » 

1.4 

>  Oats  tial  va  Slightly  Weethered  ahal  be  graded  not  higher  than  U.S.  No  3.      __,,_... 
'  Oats  that  «a  Badly  Stwied  or  Malerialy  Weathered  shal  be  graded  not  H^tm  ttian  U.S.  No.  4. 


Tabu  i  2.— Breakpoints  for  Oats 
Special  Grades  and  Factors 


Spadal  grade  or 
factors 


Extra  Haainr. 


Grada  Imil 


38.0  pounds  or 

Ntora. 
40.0  pounds  or 


As  specified  by 
oonkact  or  toad 


Tabu  12.— Breakpoints  for  Oats  Spe- 
aAL  Grades  and  Factors— Contin- 
ued 


Tabu  12.— Breakpoints  fob  Oats  Spe- 
cial Grades  and  Factors— Contin- 
ued 


Break- 
point 


Special  grade  or 
factors 


-04 
-04 

as 


Thin.. 


Smutty. 
Ergoty.. 


Grade  limit 


More  Vwn  20.0 

percent 
Morattian04 


aio 


percent. 


Break- 
point 


Special  grade  or 
factors 


as 

0.05 
0.10 


Garicky. 


Infested  — 
Bleached. 


Grade  imit 


4or  more  in  SOO 

grams. 
Same  as  inslnichon. 
Same  as  mtrudion. 


2Mi 

0 
0 


r.:'    •' 
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Tasu  13.— Qnaoc  Lmmts  and  BncAKPOMTS  FOR  Rye 

MMmwniMl 
MigMpw 

FOM^MMW 

TNnRy* 

^Mla 

OL 

' 

cewrfcw^ywi 

ToM|p«C«iQ 

ToMlpimnO 

(fimotm 

GL 

GL 

BP 

GL 

BP 

BP 

QL 

■P 

OL 

BP 

U&  No.  1 „. 

US.ND.f-.- 

M.0 

540 

sro 

4«i0 

-as 

-04 

-a» 

-04 

1.0 
4.0 

a4 

04 
04 
04 

10 

04 

104 

104 

04 
1.1 
1.4 
1.4 

04 
04 
04 
94 

0.1 
0.1 
0.4 
04 

10 

44 

74 

154 

-04 
-1.1 
-1.4 
-10 

104 
154 
2S.0 

04 
0.8 
04 

USNttS 

ua  M»  A     

Table  14.— Breakpoints  for  Rye 
Special  QRAOts  AND  Factors 


TAMJ  14.— 8REAKP0IMTt  FOR  RVE  SPE- 

CML  Grades  and  Factors— Contin- 


TA8LE  14.— Breakpoints  for  Rye  Spe- 
cial Grades  and  Factors— Contin- 


Oartehy 


tor  Mora 


par  1.000 
•  PW1400 


04 

7M 


orlHb 

Omtttm 

POM 

UBWBmuHf 

Mora  tHn  040% 
Not  mora  fan  54% 
•iraug^a0O4x% 

Mora  Hon  14  pw  no 

41 
45 

• 

vfmSSi 

Gradilma 

POM 

SnMfv 

Mora  «wn»p«  290 
grama. 

Smiw  m  MKlwcton 

O.M%  or  aboM 

10 

tnlMiiJ  

0 

Oochago.. 

0.32 

Table  16.-<3raoe  Units  And  Breakpoints  For  Sorghum 

Orada 

MMivn  iMt  wsWtt 

Mil ■mlMo»- 

■ 

QL 

BP 

"TSST* 

ToMlparaanO 

BiOhaiihanialB. 

QL 

BP 

loraiQn  ndvlil,  wd 

OL 

BP 

OttWI  QUifW  IpWCOTO 

GL 

BP 

UAMb  1 

574 
554 
04 
514 

-44 
-04 
-44 
-04 

04 
04 
14 
10 

41 
44 
04 
04 

10 

54 

104 

154 

1.1 
14 
13 
15 

44 
40 

110 
154 

04 

04 
14 
14 

Ua  Ma  t 

UA  Mb  It 

US.  Ma  4 

,. 

tfial  ba  gradrt  not  tagHar  VMn  Ul  Na  1 

Table  16.— Breakpomts  For  Sorghum  Spcoal  Grades  And  Factors 


GiadaImM 

pom' 

"TL, 

kf^  >tn  t>wt  tt>  ^MMi 

-IB 

M^  tjtf  fi^.  fff  pirFinl 

-14 
-OB 

mm . 

NM  lata  *■•  554  paraam 

*~i*' ^^" 

lOormorakilOOgrMiM.. 

. 

• 

A 

Oocfeata....- 

awparaamandiboira. _ 

42 



Aa  wadtad  by  oonkaol  or 

toad 

Oitfargrida 

0.9 

TAau17 


Lmmts  AND  Breakpomts  for  Soybeans 


us  NOl  i..„ 
U  8  No.  !..„ 
U  4  Na  3  •„ 
U4N»4i.. 


54.0 

aio 

484 


-44 
-44 
-44 
-44 


04 
0.9 
14 
10 


04 
0.3 
0.9 
0.8 


ToMI 


GL 


20 
3.0 
9.0 
40 


04 
04 
14 

14 


W^MCtl  M  pufpis  moiHMl  Of 


GL 


14 
10 
34 
94 


04 
04 
0.4 
04 


GL 


104 
204 
304 
404 


BP 


14 
24 
19 

17 


GL 


14 

24 

9.0 

104 


bagradad 
aha8  ba  gradad  not 


N^MT  tian  U  &  No  1 
tian  U.&  4. 


07 
14 
1.6 
23 
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Table  18.— Breakpoints  for  Soybean  Special  Grades  and  Factors 


Special  grada  or  lactor 

Grade  limit 

BreakpoM 

GmMff -.. ~ 

kilertad                                       ■■■■ 

2 

Same  as  insinKtion 

10.0% - 

0 

13 

I^HShVS                                                     

As  Specified  by  contract  or  load  order  grade —                  .____—. 

04 

Tari  f  19.— Grade  Limits  and  Breakpoints  for  Sunflower  Seed 

le 

Mvwnunt  test  woiohi  p6f 
bushel  (pounds 

Maximum  imils  ol-^ 

HeatHlamaged  (percent) 

Total  (percenQ 

Dehuled  aeed  (percanQ 

Gnt 

GL 

8P 

GL 

BP 

GL 

BP 

GL 

BP 

U  S  Na  1             

254 
254 

-0.5 
-0.5 

0.5 
1.0 

0.4 
04 

54 
104 

14 
14 

54 
54 

14 

U  S  Na  2    ~- 

14 

Table  20.— Breakpoints  for  Sunflower  Seed  Special  Grades  and  Factors 


special  grade  or  factor 


Foreqn  Maleriat . 
Admocture 


Grade  limit 


As  specified  by  contract  or  load  order  grade. 

Less  than  145 - — « 

146  and  above- 


As  specified  by  contract  or  load  order  grade. 


0.5 
047 
039 
04 


Table  21— Grade  Limits  and  Breakpoints  For  Tritk:ale 


MMmum 

lest 

Maximum  imits  ol— 

weigM    per 
buahel  (pounds) 

Heet-dMnaged 
(porcentt^ 

Total  >  (percenQ 

Material       other 
than   wheat  or 
lye  (percent) 

Total  *  (percenO 

Shnjnkenand 
broken  kamela 
(peroenO 

Delacls*(paioani) 

Grade 

GL 

BP 

GL 

BP 

GL 

BP 

GL 

GL 

BP 

BP 

GL 

BP 

GL 

BP 

US  No.  1 

US.  No.  2 

US.  Na3 

US  No.  4 

484 
454 
4,10 
414 

-04 
-04 
-04 
-04 

04 
04 
04 
34 

0.1 
0.1 
0.4 
04 

10 

4.0 

8.0 

154 

04 
1-1 
14 
24 

14 
10 
34 
44 

0.4 
0.5 
04 
04 

10 

44 

74 

104 

04 
0.9 
14 
1.4 

5.0 

84 

110 

204 

04 
04 
14 
13 

54 

84 

124 

204 

14 
14 
13 
24 

It-damaged  kernels. 

»  Detects  include  dMngad  kernels  (totaoTloreign  material  (total),  and  shnmken  and  broken  kernels.  The  sum  ol  these  three  factors  may  not  exceed  Ihe  kmil  lor 
delects  for  each  numencal  grade. 

Table  22.— Breakpoints  for  Trhtcale     Table  22.— Breakpoints  for  Triticale     Table  22.— Breakpoints  for  TRmcAiE 
Special  Grades  and  Factors  Special  Grades  and  Factors— Con-       Special  Grades  and  Factors— Con- 

tinued  tinued 


Speoal  grade  or 
lactor 


Gafkcky. 
Ergoly.... 
Smuny... 


Grade  kmH 


2  or  more  per  1,000 


More  than  0.1 

percent 
Mora  than  14  per 

2S0« 


Break- 
point 


Special  grade  or 
laiMr 


0.1 
6 


Infested... 
Dockage.. 


Grade  limit 


Same  as  instruction.. 
0.99  percent  or 
above. 


Break- 
poirtt 


0 
0.32 


lactor 

Grade  limil 

Break- 
port 

Moisture 

As  specilied  by 
contract  or  toad 
order  grada 

04 
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TASLf  23.— QNAOi  LMTTS  AND  BnCAKPOINTS  FOR  WHEAT 


UAMBl 
U&MOl 

U«.NOl 

UANol 


Qub 


M.0 
S70 

ae.0 
n.0 
sao 


-03 
-03 
-03 
-03 
-0.3 


(pountfi) 


QL 


«00 
MO 

se.0 

540 
S1.0 


-03 
-0.3 
-03 
03 
-04 


QL 


OiS 
1.0 


Of 
04 

as 

04 

a7 


tJO 

4.0 

7.0 

10.0 

1&0 


1.0 
IS 
IS 

t.7 


NWMit 


OS 
1.0 
10 

xo 

8.0 


04 
04 

OS 
00 
0.7 


QL 


3.0 

SlO 

•.0 

12.0 

lao 


04 
0.4 

as 

0.6 

a7 


OalKti* 


QL 


30 

SO 

S.0 

12.0 

aao 


0.7 

as 

14 

1.4 

IS 


WnlMt  of  OwMf 


QL 


10 

2.0 

3.0 

10.0 

10.0 


0.7 
10 
14 
2.3 
2.3 


Tom* 


QL 


30 

SO 

10.0 

10.0 

10.0 


16 
2.1 
29 
2.9 
2.9 


IWMOtl 


sapMr  «rtMn  Hard  Rwl Spraig  or  WNto  Club  whm*  pfWtomnMa  «i  a  Mi^to Of 
m  (totaO.  ta«on  maiaiiiL  and  tfvunaan  and  brakan  hamala.  Tha  auM  of 
of  tnt  grada  may  cenMn  not  mow  «wn  lOO  aawam  of  wfiaal  of  olhar  cteaaaa. 


TaOLC  24.— enCAKPOfNTS  FOR  WhCAT 

Sfcoal  Qiuocs  AIM)  Factors 


Otiarlackn 


Qiadakai 


MoMtMnSOamul 
baftopar2S0 


04 


Ersotir. 


SprtnQ    Hi.. 


HAOU. 


HOIMM. 


WHCS.. 


030 


by 

or  toad 


7Sparoar«or 

OHV. 
2S  paraaia  or 

OHVMtoaa 

tianTS 

OHV. 

TSparoantor 

HVAC 
•Oporoantor 

HVAC  but  k 

9ian7S 

of  HVAC 


7S  paroam  or  mora 


10 

10 

IWHCS 
i7S 


10 
OWH 
10 
MHC8 


10 


Its 

6 
10 


0 

ai9 

0 
040 


as 

-so 
-so 

-so 

-10 


-S4 
10 


2.0 

so 


2.0 

30 
-3.0 


(3)  Grain  accepted  by  the  iiupection 
plan.  Grain  which  is  o^ered  for 
inspection  ■•  part  of  a  tingle  lot  and 
accepted  by  a  statistical  acceptance 
sampling  and  inspection  plan  according 
to  the  provlsiona  of  this  section  and 
procedures  prescribed  in  the 
instructions  shall  be  certificated  as  a 
single  lot  provided  it  was  sampled  in  a 
reasonably  continuous  operation. 
Official  factor  and  ofHcial  criteria 
information  shown  on  the  certificate 
shall  be  based  on  the  weighted  or 
mathematical  averages  of  the  analyais 
of  sublots. 

(4)  Grain  rejected  by  the  inspection 
plan.  When  grain  which  is  offered  for 
inspection  as  part  of  a  single  lot  is 
refected  by  the  plan  or  is  not  sampled  in 
a  reasonably  continuous  operation,  the 
grain  in  each  portion  shall  be 
certificated  separately.  If  any  portion  of 
grain  is  not  accepted  by  the  plan  and 
designated  a  material  portion,  the 
applicant  shall  be  promptly  notifled  and 
have  the  option  of: 

(i)  Removing  the  material  portion  from 
the  carrier  or 

(ii)  Requesting  the  material  portion  be 
separately  certincated:  or 

(iii)  Requesting  either  a  reinspection 
or  an  appeal  inspection  of  the  material 
portion:  or 

(iv)  Requesting  a  reinspection  service 
and/or  an  appeal  inspection  service  on 
the  entire  lot. 

(5)  Reinspection  service  and  appeal 
inspection  service.  A  reinspection  or  an 
appeal  inspection  may  be  requested  on 
a  material  portion.  A  Board  appeal 
inspection  may  also  be  requested  on  a 
material  portion  after  the  reinspection  or 
appeal  inspection.  A  reinspection.  an 
appeal  inspection,  and  a  Board  appeal 
inspection  may  bf  requested  on  the  total 
sublots  in  the  lot. 


■■^v  vnovv  nvjr  nvn  vhowo  vmi  htwi  tot  owvcis 


(i)  Material  portions.  A  material 
portion  designated  by  the  plan  may  be 
reinspected  or  appeal  inspected  once  in 
the  Reld.  but  not  both,  and  once  at  the 
Board  of  Appeals  and  Review.  The 
reiiupection  or  appeal  inspection  result 
shall,  unless  a  material  error  is  found,  be 
averaged  with  the  original  inspection 
determination.  The  Board  appeal 
inspection  result  shall,  unless  a  material 
error  is  found,  be  averaged  with  the 
previous  inspection  result.  The 
inspection  plan  tolerances  shall  be 
reapplied  to  the  material  portion  grain  to 
determine  acceptance  or  rejection.  If  a 
material  error  is  found,  the  reinspection 
or  appeal  inspection  result  shall  replace 
the  original  inspection  result  or  the 
Board  appeal  result  shall  replace  the 
previous  inspection  result.  For  purposes 
of  this  section,  a  material  error  is 
defined  as  results  differing  by  more  than 
two  standard  deviations.  Acceptance  or 
refection  of  that  portion  of  grain  shall  be 
based  on  the  reinspection  or  appeal 
inspection  and  on  the  Board  appeal 
inspection  result  alone  when  a  material 
error  is  found. 

(ii)  Entire  lot.  The  applicant  may 
request  a  reinspection  service,  an  appeal 
inspection  service,  and  a  Board  appeal 
inspection  service  on  the  entire  lot. 
Inspection  results  for  these  services 
shall  replace  the  previous  inspection 
results.  The  tolerances  shall  be 
reapplied  to  all  portions  of  the  entire  lot 
to  determine  acceptance  or  rejection. 

(d)  Infested  grain — [1]  Available 
options.  If  grain  or  any  portion  of  grain 
in  a  single  shiplot,  unit  train,  or  lash 
barge  lot  is  found  to  be  infested, 
according  to  the  provisions  of  the 
OfTicial  U.S.  Standards  for  Grain,  the 
applicant  shall  be  promptly  notified  and 
have  the  option  of: 

(i)  Unloading  the  portion  of  infested 
grain  from  the  lot  and  an  additional 


amount  of  other  grain  in  common 
stowage  with  the  infested  grain;  or 

(ii)  When  applicable,  completing  the 
loading  and  treating  all  infested  grain  in 
the  lot:  or 

(iii)  When  applicable,  treating  the 
infested  grain  for  the  purpose  of 
destroying  the  insects,  subject  to 
subsequent  examination  by  official 
personnel:  or 

(iv)  Continue  loading  without  treating 
the  infested  grain,  in  which  case  all  of 
the  infested  grain  in  the  lot  and  all  grain 
in  common  stowage  areas  with  the 
infested  grain  will  be  officially 
certiflcated  as  infested  according  to  the 
provisions  of  the  Official  U.S.  Standards 
for  Grain. 

(2)  Exception.  If  infested  grain  is 
loaded  into  conunon  stowage  with  a  lot 
or  a  portion  of  a  lot  which  has  not  been 
ofTicially  certificated  as  being  infested, 
the  applicant  loading  the  infested  grain 
may  not  use  the  option  in  paragraph 
(d)(l)(i)  of  this  section. 

(3)  With  treatment  If  infested  grain  is 
treated  with  a  fumigant  in  accordance 
with  the  instructions  and  the  treatment 
is  witnessed  by  official  personnel  the 
official  sampling,  inspection,  grading, 
and  certincation  of  the  lot  shall  continue 
as  though  the  infested  condition  did  not 
exist. 

(e)  Special  certification  procedures — 
(1)  Rejected  grain.  When  grain  is 
rejected  by  the  inspection  plan  under 
paragraph  (c)(4)  of  this  section,  the 
ofTicial  inspection  certificate  for  each 
different  portion  of  different  quality 
shall  show: 

(i)  A  statement  that  the  grain  has  been 
loaded  with  grain  of  other  quaUty; 

(ii)  The  grade,  location,  or  other 
identification  and  approximate  quantity 
of  grain  in  the  portions:  and 

(iii)  Other  ii^ormation  required  by  the 
regulations  and  the  instructions. 

The  requirement  of  paragraph  (e)(l)(i)  of 
this  section  does  not  apply  to  grain  that 
is  inspected  as  it  is  unloaded  from  the 
carrier  or  to  portions  loaded  in  separate 
carrien  or  stowage  space. 

(2)  Common  stowage. — (i)  Without 
separation.  When  bulk  grain  is  offered 
for  ofTicial  inspection  as  it  is  loaded 
aboard  a  ship  and  is  loaded  without 
separation  in  a  stowage  area  with  other 
grain  or  another  commodity,  the  ofTicial 
inspection  certficate  for  the  grain  in 
each  lot  shall  show  the  kind,  the  grade, 
if  known,  and  the  location  of  the  other 
grain,  or  the  kind  and  location  of  the 
other  commodity  in  the  adjacent  lots. 

(ii)  With  separation.  When 
separations  are  laid  between  lots,  the 
official  inspection  certincates  shall 
show  the  kind  of  material  used  in  the 


separations  and  the  locations  of  the 
separations  in  relation  to  each  lot 

(iii)  Exception.  The  common  stowage 
requirements  of  this  paragraph  are  not 
applicable  to  the  firet  lot  in  a  stowage 
area  unless  a  second  lot  is  loaded,  in 
whole  or  in  part  in  the  stowage  area 
prior  to  issuing  the  official  inspection 
certificate  for  the  Tint  lot 

(3)  Protein.  A  special  statement 
indicating  the  actual  protein  range  of  a 
lot  shall  be  shown  on  the  official 
inspection  certificate  if  the  difference 
between  the  lowest  and  highest  protein 
determinations  for  the  lot  exceeds  IJ) 
percent  when  protein  is  officially 
determined  and  a  specific  range  limit  is 
not  established  by  the  contract  grade. 

(4)  Part  lot  If  part  of  a  lot  of  grain  in 
an  inbound  carrier  is  unloaded  and  part 
is  left  in  the  carrier,  the  unloaded  grain 
shall  be  officially  inspected  and 
certificated  in  accordance  with  the 
provisions  of  §  800.84(g). 

(5)  Official  mark.  If  the  grain  in  a 
single  lot  is  officially  inspected  for  grade 
as  it  is  being  loaded,  upon  request  the 
following  official  mark  shall  be  shown 
on  the  inspection  certificate:  "Loaded 
under  continuous  official  inspection." 

3.  Section  800.12U(a)(l)  is  revised  to 
read  as  follows: 

StOO.129   CartlBcating  reinspection  and 
review  of  weiSMiiQ  raault*. 

(a)  *  *  * 

(1)  Results  of  material  portion 
subslots.  When  results  of  a  reinspection 
on  a  material  portion  do  not  detect  a 
material  error,  tiiey  shall  be  averaged 
with  the  original  inspection  results.  For 
purposes  of  this  section,  a  material  error 
is  defined  as  results  difiering  by  more 
than  two  standard  deviations.  The 
averaged  inspection  results  shall  replace 
the  original  inspection  results  recorded 
on  the  official  inspection  log. 
Reinspection  results  shall  replace  the 
original  inspection  results  recorded  on 
the  official  inspection  log  if  a  material 
error  is  detected.  No  certificates  will  be 
issued  unless  requested  by  the  applicant 
or  deemed  necessary  by  official 

personnel. 

«        *        •        •        * 

4.  Section  800.135(a)  is  revised  to  read 

as  follows 

§800.135    Wlio  tnay  request  appeal 
inspection  eervicoa. 

(a)  General.  Any  interested  person 
may  request  appeal  inspection  or  Board 
appeal  inspection  services,  except  as 
provided  for  in  S  800.86(c)(5).  When 
more  than  one  interested  person 
requests  an  appeal  inspection  or  Board 
appeal  inspection  service,  the  first 
person  to  file  is  the  applicant  of  record. 
Only  one  appeal  inspection  may  be 


obtained  from  any  original  inspection  or 
reinspection  service.  Only  one  Board 
appeal  inspection  may  be  obtained  from 
an  appeal  inspection.  Board  appeal 
inspections  will  be  performed  on  the 
basis  of  the  official  file  sample.  Board 
appeal  inspections  are  not  available  on 
stowage  examination  services. 

5.  Section  800.139(b)  is  revised  to  read 
as  follows: 

§  800.139   CwlMcaling  appeal  Inspecilont. 

•        •        »        •        • 

(b)  Results  of  material  portion 
sublots.  When  results  of  an  appeal 
inspection  performed  by  a  field  office  or 
the  Board  of  Appeals  and  Review  on  a 
material  portion  do  not  detect  a  material 
error,  they  shall  be  averaged  with  the 
previous  inspection  residts  recorded  on 
the  official  inspection  log  for  the 
identified  sample.  For  purposes  of  this 
section,  a  material  error  is  defined  as 
results  differing  by  more  than  two 
standard  deviations.  The  appeal  or 
Board  appeal  inspection  result  shall 
replace  the  previous  inspection  results 
recorded  on  the  offficial  inspection  log 
for  the  identified  sample  if  a  material 
error  is  detected.  No  certificate  will  be 
issued  unless  requested  by  the  applicant 
or  deemed  necessary  by  inspection 
personnel. 

Dated:  Decemlwr  28. 1988. 
W.  Kirk  Miller. 
Administrator. 
[FR  Doc.  89-119*  Filed  1-19-89:  8:45  am) 
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Truth  in  Lendtotg;  Home  Equity 
Disclosure  and  Subetanthre  Rulw 

AOENCV:  Board  of  Governor  of  the 
Federal  Reserve  System. 
ACTWN:  Proposed  rule. 


:  The  Board  is  publishing  for 
comment  a  proposal  to  amend 
Regulation  Z  (Truth  in  Lending).  The 
proposal  implements  provisions  of  the 
Home  Equity  Loan  Consumer  Protection 
Act  of  1988.  which  requires  creditore  to 
provide  consumers  with  more 
information  for  open-end  credit  plans 
secured  by  the  consumer's  dwelling,  and 
imposes  substantive  limitations  on  these 
plans.  Creditors  would  have  to  provide 
information  at  the  time  an  application  is 
provided  to  the  consumer,  including 
information  about  the  payment  terms, 
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fats  impoMd  under  the  plan.  and.  for 
variabla-rate  plans,  information  about 
the  Index  and  a  fifteen-year  history  of 
changes  in  the  index  valuet.  Creditors 
would  be  required  to  provide  consumers 
with  a  brochurs  prepared  by  the  Board 
(or  one  substantially  similar)  describing 
home  equity  plans.  The  proposal  also 
imposes  duties  on  third  parties  who 
provide  applications  to  consumers  and 
modifiet  the  rules  relating  to 
advertitementa  for  home  equity  plans. 

In  sddition  to  these  disclosure 
requirements,  the  proposal  would 
amend  Regulation  Z  to  implement  new 
■ubttantive  limitations  imposed  by  the 
statute.  The  regulation  would  limit  a 
creditor's  right  to  terminate  a  plan  and 
accelerate  any  outstanding  balance,  or 
to  change  the  terms  of  a  plan  after  it  has 
been  opened,  as  well  as  Umit  the  type  of 
index  that  can  be  used  for  variable-rate 
plans. 

DATn:  Comments  must  be  received  oo 
or  before  March  21. 19881 


:  Comments  should  refer  to 
Docket  No.  R-065S  and  be  mailed  to  Mr. 
William  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washingtoa  DC  20681.  They 
may  be  delivered  to  Room  B-2222  of  the 
Eccles  Building  between  8:45  ajn.  and 
5:15  p.m.  weekdays  or  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street  NW.  (between 
Conatitution  Avenue  and  C  Street  NW.) 
any  time.  Comments  will  be  svailable 
for  inspection  in  the  Freedom  of 
Informstion  Office.  Room  B-1122  of  the 
Eccles  Building  between  0A)  ajn.  and 
5:00  p.m.  weekdays. 


STWN  OOHTACTt 

Sharon  Bonvman.  Leonard  n>>*nin  or 
Thomas  Noto,  Stsff  Attorneys,  or  Mike 
Bylsma.  Senior  Attorney.  Diviaion  of 
Consumer  and  Community  Affairs,  at 
(202)  452-3867  or  452-2412;  for  the 
hearing  impaired  only,  contact 
Eamestine  Hill  or  Dorodiea  Thompson. 
Telecommunicatkms  Device  for  the 
Deaf,  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20651. 


(1)  Background 

In  December  1987  the  Board  proposed 
smendmenta  to  Regulation  Z  to  chanes 
the  existing  disclosure  requiremento  for 
home  equity  lines  of  credit  secured  by 
the  consumer's  principal  dwelling  (52  FR 
48702).  The  proposal  would  have  (1) 
required  disclosures  to  be  given  et  the 
rime  an  application  form  is  provided  to 
the  consumer  (or  before  the  consumer, 
pays  s  nonrefundable  fee.  if  that  occurs 
esrlier):  (2)  required  thst  the  disclosures 
be  segregated  from  other  information; 


and  (3)  Increeaed  the  number  of  required 
disclosures.  Subsequently,  the  Hoom 
Equity  Loan  Consumer  Protection  Act 
was  enacted  oo  November  23, 1988  (Pub. 
L  Na  100-709).  The  taw  superseded  die 
Board's  propoaal.  While  both  the 
Board's  1987  proposal  and  die  statute 
sddress  many  of  Uie  same  disclosure 
end  sdvertising  issues.  Uie  statute  slso 
places  substantive  limitations  on  how 
nome  equity  plans  operate. 

The  statute,  which  requires  die  Boerd 
to  issue  rsgulatioos.  provides  diet  die 
statutory  provisioiis  and  rules  sdopted 
by  the  Board  shaU  apply  to  open-end 
credit  plans  entered  into  five  months 
after  the  promulgation  of  final 
regulations.  The  Board  is  proposing 
smendmenta  for  comment,  and  expecta 
to  adopt  final  regulations  in  Msy  1980. 
Compliance  with  die  law  would  be 
mandatory  around  October  1980. 

Under  'Truth  in  Lending  and 
Regulation  Z,  creditors  offering  open- 
end  credit  srs  ciurenUy  required  to 
provide  consumers  with  a  limited 
amount  of  information  prior  to  the  first 
transaction  under  the  plan.  The 
disclosures  must  reflect  the  features  of 
the  specific  plea  Creditors  must 
disclose  the  information  dearly  and 
conspicuously,  but  sre  permitted  to 
integrate  the  disclosures  into  the 
contractual  ayeemenL 

The  statute  and  proposed 
amendmenta  to  the  regulation  leave  in 
place  the  existing  disdoeurs 
requirements.  They  would  sdd. 
however,  two  requirementa  to  this 
frameworL  First,  as  is  die  case  for 
dosed-end  adiustable-rato  mortgages 
that  are  secured  by  the  consumer's 
prindpal  dwelling  and  have  a  term  over 
one  year  (see  1 2a8.19(b)  of  Regulation 
Z).  creditors  flsnerally  would  be 
required  to  provide  detailed  disdosures 
about  Uieir  home  equity  plans  when  an 
application  is  provided  to  the  consumer. 
Second,  creditors  would  be  required  to 
provide  the  information  again,  along 
wiUi  the  current  disdosurss.  prior  to  the 
first  tranaaction  under  the  plan. 

The  Board  ia  publiahing  propoaed 
sample  disdosure  forms  to  assist 
creditors  in  preparing  their  plan 
disdosures.  The  Board  expecU  to 
publish  along  with  the  final  regulation 
tables  of  values  for  commonly  used 
indices  for  hooM  equity  plans. 


0) 

z 


to  to  Reguledoa 


The  Hone  Equity  Loen  Consumer 
Protection  Act  is  quite  detailed  and.  for 
the  most  part  the  propoeed  amendmenta 
mirror  the  statutory  requirements.  The 
propoeed  amendmenta  to  Regulation  Z 
would  incorporate  the  disdosure 
provisions  into  s  new  i  228.5b  of  the 


regulation  and  into  existing  I  226.6.  (A 
new  I  228.5a  has  been  proposed 
recently  by  the  Board  to  implement  the 
Fair  Credit  and  Charge  Card  Disdosure 
Act  See  53  FR  51785.  December  23. 
1988.)  Modifications  would  be  made  to 
the  advertising  rules  contained  in 
I  226.16,  and  technical  amendmenta 
would  be  made  to  |i  228.1  and  226.5. 

(ij  Coverage 

The  propoaed  amendmenta  to 
Regulation  Z  would  apply  to  all  open- 
end  credit  plans  secured  by  the 
consumer's  dwelling,  ss  set  forth  in 
I  22e.5b.  Thus,  the  rules  spply  not  only 
to  plans  secured  by  the  consumer's 
prindpal  dwelling,  but  also  to  Uiose 
secured  by  second  or  vacation  homes. 

(ii)  Format  of  Disclogures 

Unlike  existing  Truth  in  Lending 
requirementa  for  dosed-end  and  other 
types  of  open-end  credit  the  proposed 
amendmenta  would  not  require  that  the 
disdosures  provided  st  the  time  of 
application  be  in  a  form  tlM  consumer 
can  keep.  (See  footnote  8  accompanying 
i  228.5(a).)  Thus,  under  the  proposal 
although  the  disdosures  would  have  to 
be  in  writing,  creditors  would  be 
permitted  to  place  the  first  set  of 
disdosures  on  the  application  form  the 
consumer  returns  to  the  creditor  to 
apply  for  the  plan. 

Section  228k5b(a)  of  the  proposal 
would  require  most  of  the  disdosures  to 
be  grouped  together  and  "segregated" 
from  unrelated  information  provided  to 
the  consumer  in  connection  with  the 
application.  The  brochure  and  the 
variable  rate  information  could  be 
provided  either  separately  frvm  or  with 
the  other  disdosures.  Under  the 
proposal,  greater  Hexibility  would  be 
permitted  in  complying  with  the 
segregation  standard  than  currently 
exista  for  dosed-end  credit  Disdosures 
for  home  equity  plans  tend  to  be  less 
concise  and  more  narrative  in  form  than 
thoae  for  doeed-end  credit  Therefore, 
the  Board  proposes  to  apply  a  mora 
liberal  standaid  that  would  permit 
information  diet  explains  or  expands  on 
the  required  disdosures  to  be  induded. 
Information  on  other  aspecta  of  the  plan 
thai  is  not  related  to  the  required 
disclosures,  such  as  underwriting 
criteria,  however,  would  not  be 
permitted  to  be  interspersed  with  the 
disdosures.  Such  information,  of  course, 
could  be  provided  as  long  ss  it  is 
separated  frtmi  the  required  disdosures. 

The  segregation  standard  would  not 
apply  to  the  seoood  set  of  disdosures 
provided  by  the  creditor  prior  to  Uie  firat 
transaction  under  the  plan.  The 
additional  disdosures  would  be  given 


with  the  information  currenUy  required 
under  Regulation  Z.  whidi  is  not 
required  to  be  segregated  from  other 
information.  These  ousdosures  could  be 
combined  and  could  be  integrated  into 
the  contract  Like  the  disdosiu«s 
currenUy  required,  the  additional 
disdosures  would  have  to  be  in  a  form 
the  consumer  can  keep. 

In  the  first  set  of  disclosures.  S  226.5 
(a)(2)  of  the  proposal  provides  that 
certain  items  would  be  further 
highlighted  by  requiring  them  to  precede 
the  other  disclosures.  Consumers  would 
be  notified  that  (1)  they  should  keep  a 
copy  of  the  disdosures;  (2)  they  have  a 
right  to  obtain  a  refund  of  fees  if  any 
terms  change  and  they  dedde  not  to 
enter  into  the  conbact  as  a  result  (3) 
they  risk  the  loss  of  the  dwelling  in  the 
event  of  default  and  (4)  a  creditor  may 
terminate  a  plan  or  suspend  future 
advances  under  certain  circumstances. 

Creditors  would  state  all  aspecto  of 
their  plans  in  the  first  set  of  disdosures. 
For  example,  if  a  creditor  offers  several 
payment  options,  all  options  would  have 
to  be  set  forth.  Furthermore,  if  any 
aspects  of  a  plan  are  linked  together — 
for  example,  if  the  consumer  can  obtain 
only  certain  payment  options  in 
conjunction  with  plans  of  certain 
lengths — the  creditor  must  dearly 
disclose  the  relation  among  those  plan 
features.  As  an  alternative  to  the 
combined  disdosure  method,  the  Board 
proposes  to  permit  creditors  to  create 
separate  disdosure  documents  where 
features  msy  vary.  Creditors  pursuing 
this  latter  alternative  would  have  to 
indude  a  statement  in  the  early 
disclosures  that  the  consumer  should 
"ask  about"  the  creditor's  other  home 
equity  programs.  Creditors  would  have 
to  provide  disdosures  in  response  to 
any  such  request 

(iiij  Timing  of  Disclosures 

Section  22a.5b(b)  would  require  the 
disclosures  and  a  brodiure  to  be  given 
to  consumera  at  the  time  an  application 
is  provided.  In  the  case  of  applications 
contained  in  magazines  or  taken  by 
telephone  or  through  third  parties, 
footnote  lOa  would  allow  the  creditor  to 
mail  or  deliver  the  disdosures  and 
brochure  to  the  consumer  within  three 
business  dsys  of  receipt  of  the 
application. 

In  addition  to  providing  these 
disdosures  early  in  the  application 
process,  the  statute  and  S  228w6(e)  would 
require  creditors  to  provide  all  of  the 
'  disclosures  again  along  widi  die 
disdosures  currenUy  required  for  open- 
end  credit  to  the  extent  they  are  not 
duplicative.  Creditors  also  would 
disclose  a  list  of  the  conditions  that 
permit  the  creditor  to  terminate  the  plan. 


freeze  or  reduce  the  credit  limit  and 
implement  modifications  to  the  original 
terms.  (This  requirement  could  be  met 
by  providing  a  separate  list  or  by 
identifying  the  provisions  in  the  contract 
which  contain  sudi  conditions.)  The 
disdosures  would  be  provided  prior  to 
the  first  transaction  under  the  plan,  in 
accordance  with  the  existing  rule  in 
§  226.5(b).  (See  the  discussion  below 
concerning  the  specific  requirementa  for 
this  second  set  of  disdosures.) 

(iv)  Duties  of  Third  Parties 

In  addition  to  requiring  creditors  to 
provide  disdosures  to  consumers  at  an 
eaiiier  time,  S  228.5b(c)  of  the  proposed 
amendmenta  also  would  inqxMe  a  duty 
on  third  parties  who  provide 
applications  to  consumers.  The  statute 
requires  Aal  a  third  party,  such  as  a 
loan  broker,  that  provides  a  consumer 
%vith  an  application  also  must  give  a 
brochure  and  disdosures.  The  statute 
recognizes,  however,  that  in  some 
circumstances  third  parties  may  not  be 
able  to  provide  disdosures  since 
specific  information  about  the  plan 
terms  may  be  unavailable. 

The  Board  believes  diat  requiring  both 
a  third  party  and  a  creditor  to  provide 
the  consumer  with  identical  information 
about  die  same  plan  may  result  in 
unnecessary  duplication.  Under 
§  22a5b(c)  of  the  proposal  therefore,  a 
third  party  would  be  required  to  provide 
disclosures  only  if  that  party  has  the 
disclosures  for  a  creditor's  particular 
home  equity  plan  in  ita  possession. 
Third  parties  would  not  have  an 
affirmative  duty  to  obtain  such 
disdosures  about  a  creditw's  programs, 
or  to  create  a  set  of  disdosures  based  on 
what  the  third  party  knows  about  a 
creditor's  program.  It  however,  a 
oeditor  suppUes  disdosures  to  a  third 
party  along  with  ita  application  form, 
the  third  party  would  have  to  give  the 
consumer  die  disdosures.  In  M  cases, 
consumers  will  be  provided  disdosures 
by  the  creditor  wi^in  diree  days  after 
the  creditor  receives  the  application. 
While  consumer  shopping  mi|^t  be 
enhanced  if  third  parties  provided  the 
disdosures  at  the  earlier  time, 
consumers  will  still  be  able  to  shop  for 
credit  since  neither  a  creditor  nor  any 
other  party  is  permitted  to  collect  a 
nonrefundable  fee  until  three  days  after 
disdosures  have  been  received  by  the 
consumer. 

Although  the  duty  of  third  parties  to 
provide  the  disdosures  may  arise 
infrequenUy.  the  proposal  would  require 
third  parties  to  give  the  home  equity 
brochure  at  the  time  an  application  is 
given  to  the  consumer.  Because 
providing  the  brochure  is  not  linked  to 
the  availability  of  information  from  a 


creditor  about  ita  spedfic  plan,  the 
Board  believes  third  parties  would  have 
access  to  the  brochure,  and.  thus,  be 
able  to  provide  it  with  the  application. 
(See  Uie  discussion  below  concemnig 
the  responsibUity  of  the  creditor  if  the 
third  party  has  already  given  the 
consumer  a  brochure.) 

(v)  Content  of  Disdosures 

Section  2265b(d)  of  die  proposal  lists 
the  information  that  would  be  given  to 
consumers  when  they  apply  for  home 
equity  plans.  As  is  the  case  with  existing 
Tradi  in  Lending  disdosure  rules,  the 
information  would  be  provided  only  to 
the  extent  applicable:  thus,  for  example, 
if  negative  amortization  cannot  occur  in 
a  program,  no  mention  of  it  need  be 
made.  Because  the  disdosures  need  not 
be  in  a  form  the  consumer  can  keep,  the 
consumer  would  be  advised  to  retain  a 
copy  of  the  disdosures.  Creditors  would 
indude  a  statement  of  any  time  by 
which  an  application  must  be  sutnnitted 
to  obtain  specific  terms  disclosed.  If 
creditors  choose  not  to  "guarantee"  aU 
or  some  of  the  terms,  they  would 
provide  a  statement  of  the  terms  that 
may  change  prior  to  opening  the  plan. 
Creditors  alM  would  have  to  notify  the 
consumer  of  the  right  to  refund  of  all 
fees  paid  in  connection  with  the 
application  if  any  disdosed  terms  (other 
than  a  variable  rate)  change  prior  to 
opening  the  plan,  and  as  a  result  the 
consumer  chooses  not  to  enter  into  the 
plan.  Creditors  would  have  to  disdose 
the  fact  that  a  security  interest  is  being 
taken  in  the  consumer's  dwelling  and 
that  the  consumer  may  lose  the  home  in 
the  event  of  default 

(A)  Possible  Actions  by  Creditor 

Under  i  22B.5b(d)(4)  of  die  proposal  a 
statement  must  be  provided  that  under 
certain  drcumstances.  a  creditor  may 
terminate  the  plan  and  accelerate  any 
outstanding  balance,  prohibit  additicmal 
advances  or  reduce  the  credit  limit  or.  as 
set  forth  in  Uie  initial  agreement 
implement  modifications  to  tiie  original 
terms.  In  light  of  i  226.5b(fM3Ni)  of  Uie 
proposal  which  would  permit  such 
modifications  if  they  are  explidUy 
provided  for  in  the  contract  Uie  Board  is 
proposing  to  add  this  last  condition  to 
the  disdosure.  A  creditor  would  be 
required  to  stete  if  fees  may  be  imposed 
if  the  account  is  terminated.  Consumen 
would  be  notified  that  they  can  receive, 
upon  request  a  list  of  the  conditions 
that  permit  the  creditor  to  terminate  the 
plan,  prohibit  additional  advances  or 
reduce  the  credit  limit  and  implement 
modifications  during  the  term  of  the 
plan.  Upon  receiving  a  request  from  a 
consumer,  creditors  would  be  required 
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to  provid*  Ihi*  information  in  writing  in 
•  form  th«  consumer  can  keep.  (See 
I  22e.5b{g)  of  the  proposal.) 

Although  the  alalute  calls  only  for  a 
disclosure  of  the  right  to  receive  upon 
request  the  list  of  conditions,  the  Board 
proposes  in  |  22S.Sb(d)(4)(iii)  to  permit 
creditors  to  provide  the  actual  list  with 
the  early  disclosures  in  lieu  of  that 
statement.  The  Board  believes  this 
flexibility  may  help  consumers  compare 
home  equity  lines,  and  may  assist 
creditors  by  reducing  the  circumstances 
in  which  consumers  will  request  that 
this  information  be  provided.  Creditors 
would  be  permitted  to  provide  this  list 
with  the  segregated  disclosures  or  apart 
from  those  disclosures.  Section  22e.6(e) 
would  provide  that  the  list  of  these 
conditions  also  would  have  to  be  given 
with  the  disclosures  currently  required 
for  open-end  credit.  (This  reauirement 
could  be  met  by  identifying  the 
provisions  in  the  contract  which  contain 
such  conditions.) 

(B)  Payment  Terns 

Uadar  1 220.Sb(d)(5)  of  the  proposal 
creditors  would  be  required  to  describe 
the  payment  terms  of  the  plan,  including 
the  length  of  the  draw  period  and  any 
repayment  period.  (The  combined  length 
of  the  draw  period  and  any  repayment 
period  would  not  have  to  be  stated.)  If 
the  terms  are  indeflnite.  creditors  would 
state  that  fact  All  payment  options 
under  the  plan  would  be  stated, 
including  any  different  payment  terms 
that  may  exist  during  the  draw  period  or 
during  any  repayment  period,  as  well  as 
any  differences  that  may  apply  within 
either  period.  If  the  plan  permits  the 
consumer  to  convert  any  of  the  loan 
balance  to  a  Axed  term  loan,  this 
information  would  be  provided  in  the 
disclosures.  How  the  minimum  periodic 
payment  is  determined,  the  frequency  of 
payments,  and  whether  making  only  the 
minimum  payments  would  not  repay 
any  or  all  of  the  principal  balance  during 
the  draw  and  repayment  periods  would 
be  set  forth.  The  proposed  regulation 
also  calls  for  a  disclosure  if  a  balloon 
payment  is  required  under  the  plan — to 
give  consumers  an  accurate  picture  of 
their  payment  obliaations.  An 
explanation  of  the  balance  computation 
method  would  not  have  to  be  provided. 

Creditors  would  disclose  an  example, 
based  on  an  assumed  tlCXOOO 
outstanding  balance  and  a  recent  annual 
percentage  rate  (APR),  showing  tha 
minimum  periodic  payment  and  any 
balloon  payment,  and  the  time  it  would 
take  to  pay  off  the  balance  if  the 
consumer  made  only  those  payments. 
Footnote  10c  of  the  proposal  would 
provide  that  for  fixed  rate  plana,  a 
recent  APR  is  one  that  has  bean  in  effect 


under  the  plan  within  the  twelve  months 
prior  to  the  date  the  disclosures  are 
provided  to  the  consumer.  For  variable 
rate  plans,  a  recent  APR  would  be  the 
most  recent  rate  provided  in  the 
historical  table,  or  a  more  recent  rate. 

(C)  Annual  Percentage  Rate 

Section  220.Sb(d)(e)  of  the  proposal 
provides  that,  for  fixed-rate  plans,  a 
recent  APR  would  have  to  be  provided. 
Consumers  would  be  told  that  the  APR 
does  not  include  costs  other  than 
interest 

(D)  Fees  Imposed  By  the  Creditor  and  By 
Third  Parties 

Under  1 22S.5b(dM7)  of  the  ptoposaL 
creditors  would  have  to  provide  a 
description  and  the  amount  of  charges 
required  to  open  and  use  the  account 
and  a  statement  of  when  the  consumer 
must  pay  the  charges.  These  charges 
could  be  stated  as  an  estimated  dollar 
amount  for  each  fee.  or  as  a  percentage 
of  a  hypothetical  amount  of  credit 
These  fees  include  application  fees. 
points,  annual  fees,  and  transaction 
fees.  Under  |  228.5b(dN8)  of  the 
proposal  an  estimate  oif  fees  imposed  by 
third  parties  stated  as  a  single  dollar 
amount  or  a  range  (and  a  statement  that 
the  consumer  may  request  more  specific 
information  about  such  fees  from  the 
creditor)  also  would  be  provided. 

(E)  Other  Provisions 

Under  i  22a.5b(dHa).  a  statement  if 
the  plan  has  a  negative  amortizaticm — 
which  will  reduce  the  consumer's  equity 
in  the  dwelling— moat  be  provided. 
Section  22a.5b(dKlO)  would  require 
creditors  to  state  any  limitations  on  the 
number  of  extensions  or  amount  of 
credit  that  can  be  obtained  during  any 
time  period  and  any  minimum  draw  or 
minimum  outstanding  balance 
requirement  stated  as  dollar  amount  or 
as  a  percentage.  Section  22a.5(d)(11) 
would  require  that  consumers  be  told  to 
consult  a  tax  advisor  regarding  the 
deductibility  of  interest  and  charges 
under  the  plan. 

(vi)  Variable-Rate  DiMclotun* 

Section  22e.5b(d)(12)  of  the  proposal 
would  require  creditors  to  provide 
Information  about  the  varlabU-rate 
feature  contained  in  a  plan.  Many  of 
these  disclosures  cloeely  parallel  the 
disclosures  currently  required  for 
doeed-end  variable-rate  transactions 
secured  by  a  consumer's  principal 
dwelling.  The  Board  is  proposing  to  add 
a  few  additional  variable-rate 
disclosures  to  those  required  by  the 
statute.  These  minor  additions  would 
help  make  the  home  equity  rules  and  the 
rules  for  closed  end  ARMs  more 


uniform,  and  thus  make  compliance 
easier  for  creditors.  Furthermore,  these 
additional  disclosures  would  provide 
consumers  with  more  complete 
information  about  the  variable-rate 
feature  of  home  equity  lines. 

(A)  Index  and  APR 

Creditors  would  be  required  to  state 
that  the  APR  may  change  and  that  the 
payment  or  term  may  change  due  to  the 
fact  that  the  APR  is  variable.  The 
fr«queiX7  of  changes  in  the  APR  would 
be  provided.  Creditors  would  have  to 
identify  the  index  used  to  determine  rate 
adjustments  and  a  source  of  information 
•bout  the  index  Creditors  would  have 
to  describe  how  the  corresponding  APR 
will  be  determined  (for  example,  by 
stating  that  a  margin  is  added  to  the 
index  value).  If  the  initial  rate  is 
discounted,  s  disclosure  of  that  fact  as 
well  as  the  disclosure  forms  could  be 

K reprinted  and  rate  information  may  not 
e  accurate,  consumers  would  be  told  to 
"ask  about"  the  current  index  value, 
margin,  and  APR.  Rules  relating  to 
chai^ges  in  the  index  value  and  resulting 
changes  in  the  APR  would  be  set  forth. 
This  provision  would  require  an 
explanation,  for  example,  of  a  preferred- 
rate  provision,  where  the  rate  will 
increase  upon  the  occurrence  of  some 
event  such  as  an  employee  leaving  the 
creditor's  employ.  Similariy.  an 
explanation  would  have  to  be  given  if 
the  plan  permits  the  consumer  to 
convert  from  a  variable  rate  plan  to  a 
fixed  rate. 

(B)  Rate  and  Psyment  Limitations 

Any  annual  rate  caps  must  be  stated 
and.  if  there  are  no  siich  limits,  that  fact 
must  be  stated.  The  maximum  rate  that 
may  be  impoeed  under  each  payment 
option  under  the  plan  also  would  be 
provided.  This  rate  could  be  stated  as  a 
specific  rate  (for  example.  18%).  or  as  a 
percentage  above  an  initial  rate  (for 
example.  5%  above  the  initial  rate).  In 
either  circumstance  creditors  could  use 
a  range  in  expressing  the  maximum  rate 
in  the  early  disclosures.  In  addition. 
creditors  would  have  to  show,  if  the 
maximum  rate  were  in  effect  the 
minimum  periodic  payment  based  on  a 
$104)00  outstanding  balance.  (If  a  range 
is  used,  the  highest  rate  in  the  range 
should  be  used  for  this  disclosure.) 
Finally,  any  payment  limitations  would 
be  provided. 

(QHistoricd  Table 

A  15-year  historical  table,  based  on  an 
assumed  tlO.000  extension  of  credit  and 
showing  how  the  APRs  and  payments 
would  have  been  affected  by  the  index 
value  changes  under  the  plan,  would  be 
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provided.  If  the  values  for  an  index  have 
not  been  available  for  IS  jrears. 
cr«>ditora  would  need  only  go  bade  as  far 
as  die  values  have  been  available  in 
giving  the  histoiy  and  may  start  the 
example  at  die  year  for  wdiich  values 
are  flrat  available.  The  history  would 
reflect  the  method  of  dHMMing  values  for 
each  plan.  For  instance,  if  an  average  of 
index  values  is  used,  averages  wodid  be 
used  in  dw  history ,  but  if  a  sing^  index 
value  is  used,  a  sfaagle  index  vslne 
would  be  shown.  iM  creditor  would 
assume  one  date  within  a  year  (or  one 
period,  if  an  average  is  used)  on  wfaicfa 
to  baae  the  history  of  bidax  values  for 
eoch  loan  plan.  The  creditor  could 
choose  to  nae  index  values  as  of  any 
date  or  period  as  long  as  the  index  value 
as  of  di^  date  or  period  is  used  for  eadi 
year  in  die  index  history.  Only  one 
index  value  per  year  need  be  riiown. 
even  if  the  plan  provides  for 
adiustinents  to  die  APR  or  payment 
more  dian  oooe  a  year,  in  such  cases, 
the  creditor  would  assume  that  the 
index  rate  remained  constant  far  die  full 
year  for  the  puipoee  <rf  calculating  the 
annual  percentage  rate  and  payment 
Updati^  will  be  necessary  only  once 
each  year  to  reflect  the  most  recent 
year's  index  value.  To  assist  crediton  in 
constructing  histories  of  certain  common 
indices,  the  Board  expects  to  include 
tables  of  index  values  when  the  final 
rule  is  published.  In  its  final  regulation, 
the  Board  expects  to  publish  rate 
information  for  the  prime  rate  published 
in  the  Wall  Street  loumal  die  average 
prime  rate  published  in  the  Federal 
Reserve  Bulletin,  and  United  States 
Treasury  securities  adjusted  to  constant 
maturities  of  90  days  aiod  6  months.  The 
Board  requests  that  commentera  provide 
the  names  of  any  other  indices  for  which 
it  would  be  useful  to  have  rate  histories. 

The  payment  figures  in  the  example 
must  reflect  all  significant  loan  program 
terms.  For  example,  features  such  as 
rate  and  payment  caps,  a  discounted 
APR.  negative  amortization,  and  interest 
carryover  would  be  taken  into  account 
by  crediton  in  calculating  the  payment 
figures.  One  payment  per  year  would  be 
shown  in  the  table,  even  though 
payments  may  vary  during  a  year.  (The 
calculations,  however,  should  be  based 
on  the  actual  payment  computation 
formula.)  Balloon  payments  need  not  be 
reflected  in  the  table. 

Because  disclosures  will  be  given 
eariy,  crediton  would  need  to  assume  a 
value  for  the  maigin  in  order  to  do  the 
calculations  for  the  example.  Crediton 
would  select  a  margin  that  they  used 
during  the  preceding  six  months  and 
disclose  on  tlie  form  that  the  margin  is 
one  that  they  have  used  recently.  The 


maigin  selected  may  be  used  until  a 
creditor  updates  the  disclosure  form  to 
reflect  the  most  recent  15  yean  of  index 
values.  Similarly,  if  the  hcnne  equify 
plan  has  a  discounted  initial  rate, 
crediton  also  will  be  pennitted  to 
assume  an  amount  by  wUch  the  initial 
rate  will  be  discounted— which  is 
representative  of  die  amount  of  a 
discount  used  by  the  creditor  during  die 
preceding  sbc  months    and  disclose  on 
tte  form  that  the  initial  rate  has  been 
discounted. 

In  setting  forth  payment  information, 
bodi  the  draw  and  any  repayment 
period  would  be  illustrated  in  the  table, 
b  providing  diis  infoimatton.  crediton 
would  assume  that  the  $10,000  balance 
is  reduced  according  to  the  terms  of  the 
plan.  To  "«<"<"»<«*  conqilianoe  coets,  the 
Board  proposes  to  permit  die  use  of  e 
representative  tenn  within  a  range  of  a 
five-year  period  fai  setting  forth  the  draw 
and  repayment  information  in  die  table. 
For  exanqile.  if  a  creditor  offen  plans 
with  a  five-year  draw  period,  and 
repayment  periods  raising  from  six  to 
fifteoi  years,  die  creditor  would  use  die 
actual  Imgth  of  the  draw  period.  In 
figuring  the  repayment  period  fn  the 
table,  the  creditor  could  use  any  term 
from  six  to  ten  yean  (for  example,  ei^t 
yean),  and  any  term  from  eleven  to 
fifteen  yean  (for  example,  thirteen 
yean).  If  different  payment  options  are 
available  during  eidier  period,  payments 
under  each  option  would  have  to  be 
shown. 

(D)  Other  Infoimatton 

Consumen  would  be  informed  that 
rate  information  will  be  provided  with 
the  periodic  statement 

Sample  home  equity  disclosure  forms 
that  show  how  ^  proposed 
requirements  mi^t  be  met  are  provided 
in  proposed  ^ipendix  G.  ,  . 

(vii)  Later  Disclosures 

As  discussed  earlier,  fi  22&6(e)  would 
require  crediton  to  provide  die 
disdosures  set  fordi  in  %  228.5b(d)  a 
second  time  along  with  the  disclosures 
would  be  providml  prior  to  the  first 
transaction  under  the  plan,  in 
accordance  widi  tiw  existing  rule  in 
S  22ft.5(b).  and  could  be  integrated  into 
the  contract 

(A)  Duplicattve  Information 

Infoimatton  that  duplicates  the 
cuirent  disdosures  need  not  be 
provided.  For  example,  because 
1 2aL6(aX4)  and  (b)  require  the 
disdosure  of  any  finance  and  "odiei^ 
charges,  respectively,  crediton  would 
not  have  to  disdose  fees  imposed  by  the 
creditor  (see  proposed  S  228.(d)(7))  or 


fees  imposed  by  diird  parties  (see 
proposed  1 2aa.5b(dH8)). 

(B)  Inapplicable  Infmmation 

Crediton  need  not  provide 
infoimatton  diat  is  inap|rficable.  For 
exanqile.  because  f  zaMaHl)  requires 
that  die  disdosures  be  in  a  form  the 
consumer  may  keep,  crediton  would  not 
make  the  statement  in  proposed 
S  22B.5b(dNl)  ^t  consumen  should 
make  a  copy  of  the  disdosures. 
Similarly,  because  proposed  i  228.6(eK2) 
would  require  crediton  to  disdose  the 
conditions  under  tvhich  the  creditor 
may.  for  exanqile.  tenainate  the  plan 
and  require  paymrait  of  the  outstanding 
balance  in  fidl  in  a  single  payment  upon 
tenninatton,  crediton  need  not  disdose 
ttiat  the  consumer  may  receive,  upon 
request  diis  information,  as  required  by 
proposed  i  226u5b(d)(4). 

(C)  Cunent  Infoimatton 

Crediton  would  be  required  to 
provide  current  information  about 
aspects  of  the  plan  that  may  vary  among 
consumers.  For  exanqile.  if  die  creditor 
offen  a  variety  of  payment  options  and 
the  consumer  chooses  one  option  (and 
the  odien  are  unavailable),  the  specific 
payment  teims  sdected  would  have  to 
be  disdosed.  Similariy.  if  die  first  set  of 
disclosures  stated  the  maximum  APR 
that  could  be  imposed  (for  variable-rate 
plans)  as  a  range.  tlK  later  disdosures 
would  have  to  reflect  the  specific  rate 
cap. 

(D)  Historical  Information 

Crediton  could  provide  the  same 
historical  infoimation  about  the  program 
that  was  given  in  the  first  set  of 
disdosures.  For  example,  the  historical 
table  provided  in  the  earlier  disdosures 
would  not  have  to  be  modified  for  the 
later  disdosures  to  reflect  more  recent 
margins  or  discounts,  since  the  table  is 
intended  to  show  historical  rate 
fluctuations  and  their  effects  on 
payments  (and  need  only  be  updated 
once  a  year). 

(viii)  Consumer  Brochure 

Section  22B.5b(e)  woukl  require 
crediton  and  third  parties  providing 
applications  to  furnish  consumen  with  a 
brochure  prepared  by  the  Board 
describing  hixne  equity  plans,  or  a 
brochure  that  provides  substantially 
similar  infotmation.  As  required  by  the 
statute,  die  brochure  will  describe  home 
equity  plans,  indoding  die  potential 
advantages  and  disadvantages.  Tlie 
brochure  also  will  provide  guidance  on 
how  to  compare  home  equity  plans  widi 
closed-end  credit  The  Board  envisions 
that  any  substitutes  must  be.  at  a 
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minimum,  comparable  in  subatanca  and 
comprehanaiveneaa.  racognizins  that 
ioma  landera'  brochuraa  may  contain 
mora  datailad  daacriptioaa  of  thair 
particular  home  aquity  programa  than 
containad  in  the  Board'a  brochura.  Tb« 
Board  ia  currently  prapariog  a  brochura 
•nd  will  have  it  available  when  the 
rafulatioa  la  iaauad  in  final  fonn. 

The  prapoaal  would  mirror  the  atatuta 
tai  raquirint  third  partiaa  to  provide 
conaumera  with  the  brochure  if  aa 
application  ia  given  to  the  conauraer. 
The  Board  beiievee.  however,  that 
requiring  a  aacood  brochura  to  be  given 
by  the  cradilor  in  sech  dmimatancea  ia 
unneoeaaary.  Therefore,  the  Board 
beiievee  that  the  cradilor'a  duty  to 
provide  the  brochure  would  be  met  if  the 
third  party  providea  the  brochura  to  the 
oooaaacr.  This  wiU  avoid  dupllcatloa. 
The  creditor  would  have  a  duty, 
however,  to  ensure  that  the  third  party 
has  provided  the  brochura  if  the  creditor 
chooaea  not  to  give  the  conaumer  the 
brochars. 

fix)  Right  of  Rtacinion—Mafrial 
Diacloturm 

The  Board  ia  soliciting  comment  on 
whether  it  ahould  Slid  fbotaoto  38^ 
ecoompanying  I  a&18(eMS)  of  the 
regulation,  to  provide  diet  the  payment 
Informatioa  required  ooder  propoaed 
I  aSLSb^dMS)  (i)  and  (U)  dial  la  given  at 
the  time  an  account  ia  opened  be  treeled 
aa  "materiel  disdosorss'*  for  purposes  of 
die  right  of  resrieslon  (|  22&1S).  Section 
22&lS(aNS)  statea  diet  die  conaumer 
nuv  exerdae  die  right  of  reeciaaioo  until 
midnight  of  the  dUrd  boalnaaa  day 
following  the  opening  ol  die  plan, 
delivery  of  die  notice  of  die  right  to 
reecind.  or  delivery  of  all  "malarial 
dlacloaurea."  whichever  occurs  laaL 
Footnote  36  of  dM  rasulation  currendy 
deflnea  material  dJadoeurea  to  include 
the  method  of  detemlning  die  finance 
charge  and  die  balance  upon  which  a 
finance  charge  will  be  impoaed.  the 
snnual  percentage  rate,  and  die  amount 
or  method  of  determinii^  die  amount  of 
any  membership  or  participation  fee 
that  may  be  impoeed  aa  part  of  the  plan. 
Including  such  payment  information  in 
the  definition  of  "material  diadoaurea" 
would  be  conaiatent  with  the  material 
dlacioaure  definition  in  die  cloaed-end 
credit  reedaalon  proviaiona. 

(k)  Aehttrtiatng  Rmtuirun»nt$ 

Under  die  open-end  advertlaii^  rules 
In  I  22a.10.  any  reference  to  an  item 
required  to  be  diadosed  under  |  7->^9 
requirea  die  dladoaure  of  coel 
information  such  aa  the  APR.  any 
membership  or  participation  fee.  and 
any  minimum,  fixed,  tranaactioa  or 
activity  charge.  Under  current  rules,  s 
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creditor  may  refer  to  a  payment  term  in 
an  advertiaement  for  open-end  credit 
without  having  to  make  additional 
diadosures  about  other  material  terms. 
Furthermore,  only  items  atated 
afRrmatively  require  further 
information.  Under  |  228.18(dMl)  of  die 
propoaed  regulation,  any  rsfersnce  to  a 
pejrmeni  lem  in  a  bone  equity 
advertisement  would  "trigger"  further 
disclosures,  induding  loan  fees. 
esUmatea  of  odier  feea  diet  may  be 
tanpoeed.  and.  for  variable-rate  plans, 
the  meximum  rale  that  oiay  be  Imposed 
under  die  plan.  Propoaed  1 2a6.ie(dKS) 
provides  that  If  such  an  advertiaeraent 
elates  a  payment  amount  it  would  have 
to  state,  if  applicable,  dial  die  plan 
contalna  a  hallooa  payment 
Farthemore.  If  anv  of  die  "triggers"  is 
staled  affirmatively  or  negatively, 
further  diadoaurea  must  Im  given.  For 
example,  if  a  creditor  states  "no  snnual 
fse"  In  an  advertisament  additional 
information  muat  be  provided. 

In  addiUoa.  1 22&ia(dN2)  of  die 
propoaal  provides  diet  If  ao 
advertisement  steles  a  "diaoouated" 
AFR  It  must  atate  in  equal  prominence 
die  AFR  derived  by  uae  of  die  hiily- 
Indexad  value.  Osdltors  would  be 
prohibited  by  1 2a&ie(dN5)  bon 
referring  to  hooie  equity  plau  as  "free 
money"  or  using  timilariy  ailslsadli^ 
terms.  Finally,  if  an  advertlaeaieut  stales 
diet  anv  Interest  under  the  plan  may  be 
tax  deductible,  the  advertisement  must 
not  bs  mialesding  sbout  such 
deductibUity.  (See  |  22e.ie(dX4).)  For 
example,  an  advertiaement  referrii^  to 
deductibility  might  Indude  a  sUtement 
that  die  consumer  should  consult  a  lax 
advisor  rsgarding  die  deductibUity  of 
interest 

(xJJ  Sub&tanUv0  Umitationg 

The  act  impoaea  three  aubetantive 
limitationa  on  the  way  home  equity 
plana  can  be  atructured.  In  aooie 
proviaiona  the  atatuta  apeaka  in  terma  of 
creditor  actiona.  In  other  proviaions  the 
atatuta  apeaka  in  terma  of  what  may  be 
contained  in  die  credit  contract  Under 
I  228L5b(f)  of  dM  Boerd'a  propoaal.  the 
aubetantive  limitationa  would  apply  to 
both  actiona  creditors  may  take  and  the 
proviaiona  that  may  be  contained  in 
contracta.  Theee  limitationa  alao  would 
apply  to  aaaigneea  and  holders. 

(A)  Index  For  Variable-Rate  PUns 

Under  1 228^f)(1)  of  dM  propoaal  a 
creditor  may  change  die  AFR  after  die 
pUnia  opened  only  if  the  change  ia 
beeadi  on  an  index  outaida  the  creditor'a 
eealral  and  the  index  value  ia  available 
to  die  public.  Thia  provision  would 
prohibit  a  creditor  from  uaing  ita  own 
prime  rata  or  simply  reUinii^  the  right 


to  change  rates  at  its  discretion.  A 
creditor  would  be  permitted  to  use  the 
Wall  Street  |oumal  prime  rate,  for 
example,  or  any  other  index  not  tvithln 
the  creditor'a  control 

(B)  Termination 

Under  the  atatuta  and  propoaed 
I  22a.5b(f)(2).  crediton  are  prohibited 
from  terminating  an  account  and 
accelerating  payment  of  the  outatanding 
balance  prior  to  die  scheduled 
expiration  of  die  plan.  The  act.  however, 
provides  thrse  exceptions  to  die  rule. 
First  s  creditor  may  terminate  the  plan 
if  there  haa  been  fraud  or  material 
mlsrepresentatioo  by  the  consumer  in 
connedioa  widi  die  plan.  Second,  a 
creditor  may  terminate  the  plan  if  the 
consumer  has  failed  to  meet  the 
repayment  terms  of  the  agreement.  Thla 
pioviaion  would  permit  termination  only 
if  die  consumer  fails  to  actually  make 
paymenta.  A  creditor  could  not 
terminate  a  plan  if.  for  example,  die 
conaumer,  in  error,  aenda  a  payment  to 
the  wrong  location,  such  aa  a  branch 
rather  than  the  main  ofBce  of  die 
creditor.  FinaDy.  a  creditor  ia  permitted 
to  terminate  the  plan  if  die  consumer 
acta  or  faila  to  act  in  a  way  diet 
adversely  sffects  die  creditor's  security 
Interest  This  provision  would  permit 
terminatioa  for  »»»mple.  if  the 
coosumer  transfierrBd  tille  to  the 
property  widioot  die  permission  of  the 
creditor  or  if  the  conaumer  failed  to 
maintain  required  insurance  on  the 
dwelling. 

If  any  of  these  thrse  events  occurs,  s 
creditor  may  also  be  able  to  take  action 
short  of  tenninating  an  account  and 
acoelarating  payment  of  the  outatanding 
balance.  These  three  events  would 
likely  constitute  circumstances  that 
would  permit  a  creditor  to  prohibit 
additional  extenaiona  of  creditor  or 
reduce  the  credit  limit  (See  the  later 
diacuaaion  of  the  ability  of  a  creditor  to 
change  the  terma  due  to  default  and 
other  eventa.) 

Crediton  would  not  be  permitted  to 
apedfy  in  their  contracta  other  eventa 
that  would  permit  terminating  an 
account  and  accelerating  peymeni  of  the 
outatanding  balance.  Thua.  for  example, 
a  contract  could  not  provide  that  the 
account  will  be  terminated  and  the 
balance  accelerated  if  a  fudgmenl  ia 
filed  againal  the  conatmier. 

(C)  Change  of  Terma 

Section  228.5b(fM3).  which  ImplemenU 
the  third  substantive  limitation,  providea 
that  a  creditor  may  not  unilaterally 
change  the  terms  under  the  plan  after 
the  account  has  been  opened.  There  are, 
however,  several  exceptions  to  this  rule. 


(1)  Events  provided  for  in  the 
contract.  The  legislative  history  makes 
dear  that  a  creditor  was  not  meant  to  be 
prohibited  from  implementing  specific 
changes  set  forth  in  the  contract  that  are 
contemplated  on  the  occurrence  of  a 
specific  event  this  exception  has  been 
incorporated  in  proposed 
i  226.5b(f)(3)(i).  BoUi  die  triggering  event 
and  the  resulting  modification  must  be 
atated  with  specincity.  For  example,  in 
an  employee  loan  program,  the  contract 
could  provide  that  a  spedfled  higher 
rate  will  apply  if  the  borrower's 
employment  ends.  Similarly,  a  creditor 
would  be  permitted  to  suspend 
additional  extensions  of  credit  if  the 
maximum  APR  is  reached,  as  long  as 
this  is  expressly  provided  for  hi  the 
agreement  A  creditor  using  this 
provision  could  only  suspend  advances 
for  the  period  the  APR  would  exceed  the 
rate  cap.  and  would  have  to  permit 
further  advances  if  the  applicable  rate 
drops  to  or  below  the  cap,  if  that  occun 
during  the  draw  period  set  forth  in  the 
initial  agreement  The  Board  solidts 
comment  on  whether  other  examples 
should  be  provided  such  as  permitting 
contracts  to  provide  for  a  replacement 
index  in  the  event  the  original  index  in  a 
variable-rate  plan  becomes  unavailable. 

While  die  Board  proposes  to  permit 
creditors  to  spedfy  In  the  initial 
agreement  spedfic  changes  that  are 
contemplated  on  the  occurrence  of 
specific  events,  there  are  two  limitations 
on  the  provisions  that  could  be  set  forth 
in  the  contract  First  under  the 
regulation,  creditors  would  not  be  ^ 
permitted  to  indude  a  general  provision 
in  the  agreement  permitting  them  to 
change  any  or  all  of  the  terms  of  the 
plan.  For  example,  creditors  could  not 
include  "boilerplate"  language  in  the 
agreement  stating  that  they  reserve  the 
right  to  change  the  payment  obligations 
under  the  plan.  Second,  creditors  would 
not  be  permitted  to  include  in  the  initial 
agreement  any  events  which  the 
regulation  expressly  addresses.  For 
example,  the  statute  and 
f  228.5b(f)(3)(iii)  of  the  regulation 
provide  that  a  creditor  may  prohibit 
additional  extensions  of  credit  or  reduce 
the  credit  limit  during  any  period  in 
which  the  value  of  the  dwelling  that 
secures  the  plan  declines  signiflcandy 
below  the  property's  appraised  value. 
Because  the  statute  expressly  provides 
for  diis  situation,  and  specifically  sets 
forth  what  action  the  creditor  may  take 
if  it  arises,  the  contract  may  not 
authorize  the  creditor  to  take  more 
sweeping  action.  For  example,  a  creditor 
could  not  permanenUy  refuse  to  make 
further  advances  if  the  value  of  the 
property  dedines  significanUy  below  the 


property's  appraised  value,  since  the 
statute  provides  that  further  advances 
can  be  prohibited  only  during  the  period 
in  whidi  the  value  of  the  property 
remains  signiHcanUy  below  die 
appraised  value.  Similarly,  a  contract 
may  not  authorize  the  creditor  to  take 
any  additional  action  beyond 
prohibiting  further  advances  or  reducing 
the  credit  limit  «^en  the  creditor 
reasonably  believes  that  the  consumer 
will  be  unable  to  fulfill  the  repayment 
obligations  due  to  a  material  change  in 
the  consumer's  financial 
circumstances— since  this  condition  also 
is  set  forth  in  die  statute.  The  Board 
believes  permitting  crediton  to  expand 
on  the  exceptions  set  forth  in  the  statute 
would  be  inconsistent  with  the  intent  of 
the  legislation. 

(2)  Changes  made  by  mutual  written 
agreement  The  statute  and  the 
proposed  amendments  to  the  regulation 
prohibit  unilateral  changes.  The  Board 
proposes  to  permit  crediton  to  change 
the  terms  after  a  plan  is  opened 
provided  the  consumer  expressly  agrees 
in  writing  to  the  change,  liius,  for 
example,  under  footnote  lOd  to 
S  22e.5b(f)(3).  a  consumer  and  a  creditor 
could  agree  to  extend  die  period  during 
which  advances  can  be  obtained,  or 
could  agree  to  change  the  repayment 
terms  from,  for  example,  interest-only 
payments  to  payments  that  reduce  the 
prindpal  balance.  Under  the  proposal 
crediton  would  not  be  permitted  to 
assume  consent  because  the  consumer 
uses  an  account  (even  if  that  implies 
acceptance  under  state  law).  The  Board 
believes  diis  will  carry  out  die 
Congressional  intent  to  limit  changes 
after  a  plan  is  opened,  yet  accommodate 
the  need  for  adjustments  agreed  to  by 
both  parties  to  the  contract 

(3)  Insignificant  changes.  The  statute 
and  §  226.5b(f)(3)  of  the  proposal 
provide  anodier  exception  to  the  general 
prohibition  against  changing  terms,  for 
changes  to  "insignificant  terms."  This  is 
intended  to  address  operational 
problems,  such  as  changing  the  address 
of  the  creditor  for  purposes  of  sending 
payments.  This  exception  would  not 
permit  a  creditor  to  unilaterally  change 
a  term  such  as  a  fee  charged  for  late 
payments. 

(4)  Substitution  of  index.  Section 
226.5b(f)(3)(ii)  of  the  proposal  also 
provides  that  the  creditor  may  change 
the  index  and  margin  used  under  the 
plan  if  the  original  index  becomes 
unavailable,  as  long  as  historical 
fluctuations  in  die  two  indices  were 
substantially  similar,  and  as  long  as  the 
new  index  and  margin  would  have 
resulted  in  a  rate  similar  to  the  rate  that 


was  in  effed  at  die  time  the  original 
index  became  unavailable. 

(5)  Beneficial  changes.  Crediton  also 
woidd  be  permitted  under  proposed 

i  226.5b(f)(3)(iv)  to  make  any  changes 
that  "unequivocally  benefit"  the 
consumer  as  long  as  the  change  is 
benefidal  for  the  entire  term  of  the 
agreement  A  creditor  would  not  be  able 
to  change  the  payment  obligations  of  the 
plan  in  reliance  on  this  exception.  For 
example,  reducing  the  amount  of  the 
minimum  payment  may  not  be 
unequivooaUy  beneficial  since  it  may 
residt  in  less  prindpal  being  repaid  over 
the  term  of  the  plan  and  may  result  in  a 
higher  total  amount  of  finance  charges. 
While  this  exception  is  narrow,  as  noted 
above,  a  consumer  and  creditor  would 
be  permitted  to  change  the  terms  of  the 
plan  by  mutual  written  agreement 

(6)  Changes  due  to  default  and  other 
events.  Sedion  226.5b(f)(3)(iii)  of  the 
proposal  incorporates  the  statutory 
provisions  that  provide  that  a  creditor 
may  prohibit  additional  extensions  of 
credit  or  reduce  the  credit  limit  in  four 
circumstances.  Firet  a  creditor  may  take 
such  action  if  the  value  of  the  dwelling 
that  secures  the  plan  declines 
significantly  below  the  property's 
appraised  value  for  purposes  of  the  plan. 
Second,  a  creditor  may  prc^bit 
additional  extensions  of  credit  or  reduce 
the  credit  line  if  the  creditor  reasonably 
believes  the  consumer  will  be  unable  to 
fulfill  the  repayment  obligations  und«- 
the  plan  due  to  a  material  change  in  the 
consumer's  finandal  circumstances. 
Two  conditions  must  be  met  for  s 
creditor  to  use  this  exception.  Hnt 
there  must  be  a  "material  diange"  in  the 
consumer's  finandal  circumstances.  For 
example,  a  significant  decrease  in  the 
consumer's  income  would  meet  this  part 
of  the  requirement  Second,  as  a  result 
of  this  change,  the  creditor  must  have  a 
reasonable  beliel  based  on  some 
evidence  (such  as  failure  to  pay  other 
debts),  that  the  consumer  will  tie  unable 
to  fulfill  the  payment  obligations  of  the 
plan. 

The  third  exception  permits  a  creditor 
to  prohibit  additional  extensions  of 
credit  or  reduce  die  credit  line  if  the 
consumer  is  in  default  of  any  material 
obligations  under  the  agreement 
(Sections  226.5b(d)(4)  and  226.6(e)(2) 
require  that  the  creditor  provide  or  make 
available  a  list  of  the  conditions  that 
would  permit  prohibiting  additional 
extensions  of  credit  or  redudng  the 
credit  line.)  The  final  exception  permits 
a  creditor  to  prohibit  additional 
advances  or  reduce  the  credit  line 
because  action  by  a  governmental  body 
eidier  (a)  predudes  the  creditor  from 
imposing  the  agreed-upon  APR  (for 
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example,  •nactment  of  ■  loww  stala 
rats  csllins  aftsr  ths  plan  has  baai 
snisrsd  into),  or  (b)  advsraaljr  affacts  Iha 
priority  of  tlw  cndMor's  sacurity  bitsrasl 
lo  dM  axtanl  thst  tha  valua  of  Iha 
•aearity  is  lass  than  120  percant  of  tha 
amount  of  ths  crsdit  lins  (for  sxampla. 
Ihrouab  impoaition  of  s  tax  lian). 
Undar  ths  proposad  regulation. 
crsdllora  an  parmittsd  to  prohibit 
addltioaal  sxisnsiona  of  crsdit  or  rsduca 
ths  crsdit  limit  only  as  long  ss  sny  of 
thsss  four  circumatancss  sxiaL  Thus,  for 
sxampla.  if  ths  craditor  limits  tha  sbility 
of  ths  consumsr  to  obtsin  furthsr 
advances  due  to  a  significant  dediits  in 
the  value  of  the  dwelling,  and  during  tha 
length  of  the  draw  period  the  value  of 
the  property  iubssquentiy  incressas.  tha 
creditor  would  have  to  reinstate  credit 
drawing  privileges.  Similarly,  a  creditor 
may  rsduca  tha  crsdit  limit  only  during 
tha  parlod  any  of  tha  circumstances 
sxista. 

(D)  Refund  of  Psaa 

Section  22e.Sb(g)  of  the  propoaal 
impoees  s  duty  on  s  creditor  to  rsfund 
all  faas  paid  by  the  conauraar  in 
coonactfoQ  wiUi  sn  spplicatkm  if  any 
term  disdossd  (other  than  s  variable 
rate)  changes  between  tha  tima 
discloaures  are  provldad  to  tha 
consumer  and  tha  plan  Is  opened  and  if. 
as  a  rssult  of  ths  change,  the  consumer 
dMldas  lo  not  sntsr  into  the  plan.  This 
r«lt  applies  to  sny  fees  paid  in 
connection  with  ths  plan,  such  as  credit 
report  faas  and  sppraisal  faea,  whether 
paid  directly  to  tha  creditor  or  lo  third 
parties.  This  right  is  distinct  from  tha 
sxisting  right  of  rescission  under 
I  22ft.lS.  which  begins  only  when  a  plan 
secured  by  the  consumer's  principal 
dwsUing  is  actually  opened 

(E)  Imposition  of  Fsaa 

Finally,  undsr  |  22e.5b(h)  of  tha 
proposal,  neither  the  creditor  nor  any 
othsr  party  may  impoae  a  nonrefundable 
fee  In  con|unctton  with  an  application 
until  three  business  days  after  the 
disdosurss  snd  brochure  heve  been 
provided  to  the  consumer.  If  disclosures 
srs  mailed  to  the  consumer,  footnote  10a 
of  the  regulation  provides  thai  a  fee 
cannot  ba  collscted  until  six  business 
dsys  sftsr  ths  mailing.  If  a  refundable 
fee  Is  collected  prior  to  the  consumer 
receiving  the  disclosures,  ths  fse  would 
hsvs  to  bs  refunded  to  the  consumer  If 
the  consumer  decides  not  to  sntsr  into 
tha  agreement. 

(xii)  Effective  Dat» 

The  statute  provides  that  tha  act  and 
regulations  shall  apply  to:  (1)  Any 
sgreement  lo  open  a  plan  which  la 
sntsred  Into  flva  Booths  after  tha 


regulstions  become  flnsl  snd  (?)  any 
spplkation  to  open  s  plan  which  is 
distributed  by  or  received  by  s  creditor 
five  months  sfler  regulations  become 
final.  Undsr  this  requirement  creditors 
would  havs  to  provide  the  rirst  set  of 
discloaures  lo  consumers  if  sn 
application  is  received  sftsr  the 
MMclive  dale  of  tha  regulations,  even  if 
the  spplication  wss  provided  to  the 
consumerprior  to  the  effective  data  of 
tha  rule.  The  Board  plans  to  provide  a 
ruls  in  ths  supplemental  information  lo 
the  final  amendments  allowing  creditors 
to  provids  the  first  set  of  disclosures  to 
consumers  within  three  days  of  receipt 
of  the  applicaUoa  In  such  cases. 

fxtii)  Ditckmun  Somplee  and  Model 
Chueee 

In  connection  with  the  other  reviaians. 
the  Board  is  proposing  to  revise 
Appendix  C  of  the  regulation  to 
incorporate  disclosure  samples  (C-17A 
snd  C-17B).  snd  model  clsuses  (C-18)  to 
assist  creditors  in  preparing  disclosures. 

(A)  Disclosure  Samplaa 

Form  C-17A  illustrates  s  variable-rate 
plan  with  10-year  draw  period  followed 
by  a  S-yaar  repayment  period  Tha 
payments  are  based  on  s  percentage  of 
the  outstanding  balance  so  that. 
Indapandent  of  rate  changes,  payments 
will  vary  sach  month  during  ths  plan. 
Consequently,  payments  are  stated  aa  a 
rsnge  in  the  minimum  psyment  sxampla. 
In  ths  historical  table,  which  illustrates 
both  tha  draw  and  tha  repayment 
periods,  only  one  payment  per  year  is 
reflected  and  tha  fact  that  payment* 
would  have  varied  during  each  year  is 
ststed  All  calculations,  however,  sra 
conducted  using  the  sctual  payment 
compulation  formula.  Tha  Bosird 
specifically  solicits  comment  on  whether 
this  trestment  is  sppropriata  for  such 
payment  srrangements. 

Form  C-17B  illustrates  a  variable-rate 
plan  with  interest-only  payments  during 
tha  draw  period  followed  by  s 
repayment  period  ths  length  of  whidi 
depends  on  the  size  of  the  outstsnding 
balance.  The  consumer  is  permitted  to 
select  between  two  payment 
arrangements— monthly  or  quarterly 
payments — during  the  drew  period 
Accordingly,  the  payment  discloeures 
snd  examples  illustrate  such  psyment 
option.  In  addition,  by  Including  two 
payment  columns,  the  form  illustrates 
iiow  one  historical  table  can  be  used  to 
disdoaa  multiple  payment  options. 

(B)  Model  asuses 

Appendix  C-18  contains  a  number  of 
model  clauses  thst  msy  be  used  in 
preparing  disclosures.  Informstion  that 
nuat  b*  taisartad  la  indicated  by 


italicized  language  within  parentheses. 
Alternative  language  is  set  forth  in 
brackets  and  separated  by  a  slash. 
Disdosttres  that  may  not  ba  applicable 
to  a  given  plan  are  set  forth  in  brackets. 

(3)  Ecooomic  Impact  Slalamaot 

The  Board's  Division  of  Research  and 
Statistics  has  prepsred  sn  economic 
Impact  sis  lament  on  the  proposed 
revisions  lo  Regulstion  Z.  A  copy  of  the 
snalysis  msy  be  obtained  from 
Publications  Services.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Wsshington.  DC  20S51.  st  (202) 
4S2-3245. 

Ust  of  Sabfacts  fai  12  CFR  Part  2M 

Advertising.  Banks,  banking. 
Consumer  protection.  Credit.  Federal 
Reserve  System.  Finance.  Proalties, 
Rate  limitations.  Truth  in  Lending. 

(4)  Text  of  Propoaad  RavWoM 

Certain  conventions  have  been  used 
lo  highlight  the  proposed  revisions.  New 
language  is  shown  inside  arrows. 
Pursuant  to  suthority  grsnted  in  section 
105  of  the  Truth  in  Lending  Act  (15 
U.S.C  1604  ss  smended).  the  Board 
proposes  to  amend  Regulstion  Z  (12  CFR 
Part  220). 

1.  The  suthority  citation  for  Part  226 
continues  to  read 

Authofitr  Sec.  106.  Tnith  in  Lending  Act. 
as  amendwl  by  tec.  806.  Pub.  L.  Na  9S-221. 94 
SUI 170  (IS  U.S.C  1004  et  seq  ):  lection 
1204(c).  Competitive  Banking  Equality  Act. 
Pub.  L  Na  10O-48. 101  SUL  SS2. 

2.  RegulaHon  Z  (12  CFR  Part  226)  Is 
proposed  to  be  amended  by  adding  a 
sentence  to  the  end  of  paragraph  (b)  of 
I  220.1  (the  first  sentence  is 
republished),  by  sdding  paragraph  (3). 
I  220.1(c).  by  revising  die  second 
sentence  of  paragraph  (2)  to  |  226.1  (d. 
(the  flret  sentence  is  republished),  by 
revising  footnote  8,  by  sdding  paragraph 
(4)  to  i  22&5(a)  (s)  Introductory  text  is 
republished)  by  sdding  paragraph  (4)  to 
I  228.S(b).  by  adding  |  226.5b.  by  adding 
paragraph  (e)  to  i  220.6,  and  by  adding 
paragraph  (d)  to  |  220.10, 


(b)  Purpose.  The  purpose  of  this 
regulation  is  to  promote  the  informed 
use  of  consumer  credit  by  requiring 
disclosures  sbout  its  terms  and  cost 
*  *  *  ►In  addition,  the  regulation 
requires  a  maximum  interest  rate  to  t>e 
staled  in  variable-rale  contracts  secured 
by  the  consumer's  dwelling,  snd 
imposes  limitations  on  home  equity 
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plans  that  are  subject  to  the 
requirements  of  i  226.5b. '< 

(c)  Coverage.  *  '  * 

►  (3)  In  addition,  certain  requirementa 
of  I  226.5b  apply  to  persons  who  are  not 
creditors  but  who  provide  applications 
for  home  equity  plans  to  consumers. '< 

(d)  Organization.  •  *  • 

(2)  Subpart  B  contains  the  rules  for 
open-end  credit,  it  requires  that  initial 
disclosures  and  periodic  statements  be 
provided^,  as  well  as  additional 
disclosures  for  home  equity  plans 
subject  to  the  requirements  of 
|22a5b^.*  •  • 


SubfMrt  B-OpMvCnd  Credtt 


(a)  Fonn  of  disdosures.  (1)  The 
creditor  shall  make  the  disclosures 
required  by  this  subpart  clearly  and 
conspicuously  in  writing,^  in  a  form  that 
the  consumer  may  keep.* 

►(4)  For  rules  governing  the  form  of 
disclosures  for  home  equity  plans,  see 
S  226.5b(a).<4 
[h]  Time  of  disclosures.  *  *  * 
►(4)  Home  equity  plans.  Disclosures 
for  home  equity  plans  shall  be  made  in 
accordance  with  1 228.5b(b).-< 


»>§220.Sb 


•qulty 


The  requirementa  of  this  section  apply 
to  open-end  credit  plans  secured  by  the 
consumer's  dwellii^ 

(a)  Form  of  disclosures — (1)  General. 
The  disclosures  required  by  i  228.5b(d) 
shall  be  made  clearly  and  conspicuously 
and  shall  be  grouped  together  and 
segregated  from  all  other  unrelated 
information.  The  disclosures  may  be 
provided  on  the  application  form  or  on  a 
separate  form.  The  variable-rate 
information  required  in  paragraph 
(d)(12)  of  this  section,  as  well  as  the 
disclosure  provided  for  under  paragraph 
(d)(4)(iii)  of  this  section,  may  be 
provided  separately  from  the  other 
required  disclosures. 

(2)  Precedence  of  certain  disclosures. 
The  disclosures  required  by  paragraphs 
(d)(1)  through  (4)(ii)  of  this  section  shall 
precede  the  other  required  disclosures. 

(b)  Time  of  disclosures.  The 
disclosures  and  brochure  required  by 
paragraphs  (d)  and  (e)  of  this  section 


^  Tlie  diidoMre  required  by  i  22&9(dl  when  a 
Finunce  charge  ia  impoaed  at  the  lime  of  a 
transaction  need  not  be  written. 

*  The  »honie  equity  disclosures  required  under 
i  228.Sl>(d).  the'4  alternative  summar>'  billing  riglits 
statement  provided  for  in  )  22e.fl(a||2).  and  the 
disclosures  made  under  |  Z26.ia4b|  about  payment 
requirements  need  not  be  in  a  form  that  the 
consumer  can  lieep. 


shall  be  provided  at  the  time  an 
application  is  provided  to  the 
consumer.  *°*  (See  1 226.6(a)  for 
additional  disclosures  to  be  provided 
later.) 

(c)  Duties  of  third  parties.  Persons 
other  than  the  creditor  who  provide 
applications  to  constmiers  for  home 
equity  plans  must  provide  the  brochure 
requir^  under  (Miragraph  (e)  of  this 
section  at  the  time  an  application  is 
provided.  If  such  persons  have  the 
disclosures  for  a  creditor's  home  equity 
plan,  they  also  shall  provide  the 
disclosures  at  such  time. 

(d)  Content  of  disclosures.  The 
creditor  shall  provide  the  following 
disclosures,  as  applicable: 

(1)  Retention  of  information.  A 
statement  that  the  consumer  should 
make  or  otherwise  retain  a  copy  of  the 
disclosiues. 

(2)  Conditions  for  disclosed  terms,  (i) 
A  statement  of  the  time  by  which  the 
consumer  must  submit  an  application  to 
obtain  specific  terms  disclosed  and  an 
identification  of  any  disclosed  term  that 
is  subject  to  change  prior  to  opening  the 
plan. 

(ii)  A  statement  that  if  a  disclosed 
term  changes  (other  than  a  change  due 
to  a  variable-rate  feature)  prior  to 
opening  the  plan  and  the  consumer 
therefore  electa  not  to  open  the  plan,  the 
consumer  may  receive  a  refund  of  all 
fees  paid  in  connection  with  the 
application. 

(3)  Security  interest  and  risk  to  home. 
A  statement  that  the  creditor  will 
acquire  a  security  interest  in  the 
consumer's  dwelling  and  that  loss  of  the 
dwelling  may  occtu-  in  the  event  of 
default 

(4)  Possible  actions  by  creditor.  (I)  A 
statement  that  the  creditor,  imder 
certain  conditions,  may  terniinate  the 
plan  and  require  payment  of  the 
outstanding  balance  in  full  in  a  single 
payment  upon  termination,  and  that  fees 
may  be  imposed  upon  termination;  that 
the  creditor  may  prohibit  additional 
extensions  of  credit  or  reduce  the  credit 
limit  under  certain  conditions;  and  that 
the  creditor,  as  specified  in  the  initial 
agreement,  may  modify  certain  terms  of 
the  plan. 

(ii)  A  statement  that  the  consumer 
may  receive,  upon  request  information 
about  the  conditions  under  which  such 
actions  may  occur. 


(iii)  In  lieu  of  the  disclosure  required 
under  paragraph  (d)(4)(ii)  of  this  section, 
a  statement  of  such  conditions. 

(5)  Payment  terms.  The  payment 
terms  of  the  plan,  including: 

(i)  The  length  of  the  plan. 

(ii)  An  explanation  of  how  the 
minimum  periodic  payment  will  be 
determined  and  the  timing  of  the 
paymenta.  If  paying  only  the  minimum 
periodic  payments  will  not  repay  any  of 
the  principal  or  will  repay  less  than  the 
outetanding  balance,  a  statement  of  this 
fact  as  weU  as  a  statement  of  any 
balloon  payment  that  will  result.'** 

(iii)  An  example,  based  on  a  $10,000 
outatanding  balance  and  a  recent  aiuiual 
percentage  rate.'***  showing  the 
minimum  periodic  payment  any  balloon 
payment  and  the  time  it  would  take  to 
repay  the  $10,000  outstanding  balance  if 
the  consumer  made  only  those  pa^Tnents 
and  obtained  no  additional  extensions 
of  credit. 

If  different  payment  terms  may  apply  to 
the  period  during  which  the  consumer 
may  obtain  additional  extensions  of 
credit  and  the  period  during  which  the 
consumer  must  repay  the  outatanding 
balance  without  obtaining  additional 
extensions  of  credit  or  if  different 
payment  terms  may  apply  within  either 
period  the  disclosures  shall  reflect  the 
different  payment  terms. 

(6)  Annual  percentage  rate.  For  fixed 
rate  plans,  a  recent  annual  percentage 
rate  *°*  imposed  under  the  plan  and  a 
statement  that  the  rate  does  not  include 
costs  other  than  interest 

(7)  Fees  imposed  by  creditor.  An 
itemization  of  any  fees  imposed  by  the 
creditor  to  open,  use,  or  maintain  the 
plan,  stated  as  a  dollar  amount  or 
percentage,  and  when  such  fees  are 
payable. 

(8)  Fees  imposed  by  third  parties.  An 
estimate,  stated  as  a  single  dollar 
amount  or  range,  of  any  fees  that  may 
be  imposed  by  persons  other  than  the 
creditor,  as  weU  as  a  statement  that  the 
consumer  may  request  from  the  creditor 
a  good  faith  itemization  of  such  fees. 


">•  The  disclosures  and  the  t>rochure  may  be 
delivered  or  placed  in  the  mail  not  later  than  three 
business  days  following  receipt  of  a  consumer's 
application  in  the  case  of  applications  contained  in 
magazines  or  other  publications,  or  when  the 
application  reaches  the  creditor  by  telephone  or 
through  an  intermediary  agent  or  brolier. 


lok  A  balloon  payment  results  if  paying  the 
minimum  periodic  paymenis  will  not  fully  amortise 
the  outstanding  balance  by  a  specified  dale,  and  the 
consumer  will  be  required  to  repay  the  entire 
outstanding  tulance  at  such  time. 

■o*  For  purposes  of  this  aectioa  an  annual 
percentage  rate  i*  the  annual  percentage  tale  as 
detennincd  under  t  226 14(b).  For  fixed  rate  plans,  a 
recent  annual  percentage  rate  is  a  rate  that  has 
l)een  in  effect  under  the  plan  within  the  twelve 
months  preceding  the  date  the  disclosures  are 
provided  to  the  consumer.  For  variable  rate  plans,  a 
recent  annual  percentage  rale  is  the  most  recent 
rate  provided  in  the  historical  table  or  a  rale  tlial 
has  been  in  effect  under  the  plan  since  the  date  of 
the  most  recent  rale  in  the  table. 
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(9}  Nt§aUv»  amortixotion.  A 
■111— H  tiMt  Mfaliv*  ■mortiutioo 
may  occur  and  that  natativa 
amofllsatloo  incraaaaa  tha  principal 
balance  and  raduoaa  tha  conaumar's 
aqulty  In  tha  dwalling . 

(10)  TnnaacUon  nquinmentB.  Any 
limilationa  on  tha  numbar  of  axtanalona 
of  credit  and  tha  amooat  of  cradit  that 
may  ba  obtainad  during  any  tinta  parlod. 
as  wall  at  any  minimum  outatanding 
balanca  and  minimum  draw 
rvquireraanta.  atatad  aa  dollar  aaMiaiHs 
or  parcantagaa. 

(11)  Tax  implicaUoim.  A  italanani 
that  tha  oonaumar  should  oonsuh  a  tax 
advlaor  ragardiag  tha  daductibility  of 
IntaratI  and  chaigaa  undar  tha  plan. 

(12)  DiackMurwt  for  variabh-mtm 
plant.  In  a  variabla-rata  plan,  tha 
followtag  dtadoauraa: 

(i)  Tha  fact  that  tha  annual  parcantaga 
rata,  paymant  or  tarn  may  rhaini  dua 
to  tha  varlabla-rata  faatura. 

(II)  A  •tatemant  that  tha  annual 
parcantaga  rate  doaa  not  Induda  coats 
olhar  than  Intaraat. 

(lii)  Tha  indax  uaad  in  maklM  rat* 
adiuatraants  and  a  aooroa  of  lnromatk» 
about  tha  Indax. 

(Iv)  An  axplanation  of  how  tha  annual 
parcantaga  rata  will  ba  datarmlnad. 
including  an  axplanatioa  of  how  tha 
indax  la  adfuatad.  auch  aa  by  tha 
addition  of  a  margfaL 

(v)  A  ■tatamant  that  tha  consumar 
should  aak  about  tha  currant  indax 
valua,  margin,  and  annual  paroantaga 
rata. 

(vi)  A  statamant  that  tha  initial  annual 
parcantaga  rata  is  not  baaad  on  tha 
Indax  and  margin  uaad  lo  OMka  latar 
rata  adjustmants.  and  tha  pariod  of  tima 
such  initial  rata  will  ba  in  afiact 

(vil)  Tha  fraquancy  of  rhangw  in  tha 
annual  parcantaga  rata. 

(viil)  Any  rulaa  ralatina  to  changaa  In 
tha  index  valua  and  reaulting  '•*«*'^gff  in 
tha  annual  parcantaga  rata  and  paymant 
amount.  Including,  for  axampla.  an 
axplanation  of  paymant  llmitationa  and 
intaraat  rata  carryovar. 

(ix)  A  statamant  of  tha  maximum 
amount  that  tha  annual  parcantaga  rata 
may  change  in  any  ona-year  period  (or  a 
statement  that  no  such  limitation  axiats). 
as  well  aa  a  statamant  of  tha  —«*— — 
annual  parcantaga  rata  that  may  ba 
impoaed  undar  each  payment  option. 

(x)  The  minimum  periodic  paynant 
required  whan  the  iw*«<t«iim  annual 
percentage  rale  for  each  payment  optioo 
is  In  affect  for  a  t\M0O  outstanding 
balanca.  and  a  statement  of  the  eanieat 
data  the  maximum  rate  may  ba  impoeed. 

(xi)  An  historical  table,  based  on  a 
tlCOOO  extension  of  credit  Illustrating 
how  annual  percentags  ratea  and 
payroanto  would  have  baan  aflactad  Iqr 


index  valua  changes  Implaawntad 
aooordlng  to  the  terma  of  tha  plan.  Tha 
historical  table  shall  b*  baaad  on  tha 
BMMt  recant  18  years  of  index  valaas 
(selected  for  the  same  time  period  each 
year)  and  shall  reflect  all  significant 
plan  terms,  such  as  rata  diacounts,  rata 
and  payment  limliatiana,  rata  canyovar. 
and  nagativ*  amortixation.  that  would 
have  baea  affected  by  tha  index 
movement  during  the  period. 

(xil)  A  statamant  that  rata  infonnatioo 
will  be  provided  on  or  with  each 
periodic  statamenL 

(e)  Brochun.  Tha  hone  aqulty 
brochur*  published  by  tha  Board  or  any 
brochure  that  providea  substantially 
similar  Information  shall  be  providad. 

(f)  Limitatioru  on  home  equity  plan*. 
No  creditor  may.  by  omtract  or 
otherwlaa: 

(1)  Change  tha  annual  percentage  rata 
unlMa: 

(i)  Such  change  is  baaed  on  an  indax 
that  Is  not  under  the  creditor's  control: 
and 

(U)  Such  indax  la  avalUbU  to  the 
gaiMval  pobUc. 

(2)  Taraiiaate  a  plan  and  demand 
repayment  of  the  entire  outstanding 
balance  in  sdvance  of  the  original  tana 


(I)  There  baa  baan  fraud  or  aiatarial 
misrspraaantatton  by  tha  cooaumar  In 
ooanaction  with  tha  plan: 

(II)  Tha  consunar  baa  failed  to  Mat 
tha  repayment  laraw  of  the  agreemant 
for  any  outstanding  balance:  or 

(Ui)  Any  action  or  inaction  by  tha 
consumer  haa  advaraahr  aCfactad  tha 
creditor's  security  for  thoolan. 

(3)  Change  any  tana  '**  (other  thaa  an 
Insigniflcant  term),  except  that  a 
cremtor  may: 

(i)  Provide  in  the  Initial  agreement 
that  spadfiad  changes  will  occur  if  a 
spednc  event  takes  place  (for  exampla. 
that  the  annual  percentags  rata  wlU 
increase  a  certain  aaxraat  if  tha 
consumer  leaves  tha  cradltor's 
employment  or  that  further  axtenalona 
of  cradit  will  not  be  made  If  the 
maximum  annual  percentage  rata  is 
reached). 

(U)  Chanae  tha  faidex  and  maigin  uaad 
under  the  plan  If  tha  original  Index  la  no 
longer  available,  the  new  Indax  has  an 
historical  movement  substantially 
similar  to  that  of  the  or^^  taidex.  and 
tha  aaw  taidex  and  OMifin  would  have 
resulted  fa)  an  intereet  rata  aobatantially 
similar  to  tha  rate  fai  effect  at  dM  tine 
the  orMnal  indax  became  nnavailabla. 

(iii)  Prohibit  additional  axiensione  of 
credit  or  reduce  the  credit  limit 


applicable  to  an  ayeement  during  any 
period  in  which: 

(A)  Tha  value  of  the  dwelling  that 
secures  the  plan  declines  significantly 
below  the  property's  appraiaed  value  for 
purposes  of  this  plan; 

(B)  Tha  creditor  reasonably  believes 
that  the  consumer  wiO  be  unsble  to 
fulfill  the  repeyment  obligations  under 
the  plan  because  of  a  material  change  in 
the  consumer's  financial  circumstances; 

(C)  The  consumer  is  in  default  of  any 
matnial  obUgadoo  under  the  agreement; 

(D)  Hm  creditor  Is  precluded  by 
government  action  from  imposing  the 
annual  percentage  rate  provided  for  in 
the  agreement:  or 

(E)  The  priority  of  the  creditor's 
security  intereet  is  adversely  affected  by 
government  action  to  the  extent  that  the 
value  of  the  security  interest  is  less  than 
120  percent  of  the  credit  line. 

(Iv)  Make  anv  cha^e  that  will 
unequivocally  beaafit  tha  consumer 
throughout  the  remainder  of  the  plan. 

(g)  Ditctotun  nquind  upon  requeaL 
A  creditor  shall  provide,  at  the 
consumer's  request  a  statement  of  the 
condiUons  under  which  the  creditor  may 
take  tha  actions  described  in  paragraph 
(dX4Xi)  of  this  section. 

tti)  Refund  to  congumer.  A  creditor 
shall  rehind  all  fees  paid  by  the 
conaumer  to  an]fone  in  connection  with 
an  application  if  any  term  required  to  be 
discioaad  under  paragraph  (d)  of  this 
sectian  chsngee  (other  than  a  change 
dua  to  a  variabla-rata  fsatore)  before  the 
plan  la  opened  and.  as  a  result  the 
consumer  elects  not  to  open  the  plan. 

(I)  Imposition  of  nonrefundable  fees. 
Neither  a  creditor  nor  any  other  person 
may  impose  a  aonrefundabla  fee  in 
connectian  with  an  application  until 
three  business  days  sfler  the  consumer 
receives  the  discloanres  and  brochure 
required  under  thia  aection.*** 


^(a)  Home  equity  plan  information. 
(1)  IIm  disdoeures  required  under 
i  22a5b(d).  to  the  extent  they  are  not 
duplicative. 

(2)  A  statement  of  die  conditions 
under  which  the  creditor  may  take  tha 
actions  described  in  |  22S.6b(d)(4Mi).-4 


I 


^(d)  Additkjoal  requirementa  for 
home  equity  plane.— {\)  Advertieement 
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of  terme  that  require  additional 
dischtsuree.  ff  any  of  the  terms  required 
to  be  disclosed  under  |  22».e(a)  or  (b)  or 
the  payment  tacms  of  the  plan  are  set 
forth,  affirmativdy  or  negatively,  in  an 
advertisement  for  a  home  equity  plan 
subject  to  the  requirements  of  |  228.5b. 
the  aJueitisement  shall  also  clearly  and 
conspicuously  set  forth  the  following: 

(i)  Any  loan  fee  that  is  a  percentage  of 
the  credit  limit  under  the  plan  and  an 
estimate  of  any  other  fees  imposed  for 
opening  the  pin.  stated  as  a  single 
dollar  amount  or  a  reasonable  range. 

(ii)  Any  periodic  rate  used  to  compute 
the  finance  chaige.  expressed  as  an 
annual  percentage  rata  as  determined 
under  i  22B.14(b). 

(iii)  The  maximum  annual  percentage 
rate  that  may  be  fanpoeed  in  a  variable- 
rate  plan. 

(2)  Discounted  and  premium  rates.  If 
an  advertisement  states  an  initial 
annual  percentage  rate  that  is  not  based 
on  the  index  and  margin  used  to  make 
later  rate  adjastmants  in  a  variable-rate 
plan,  the  advertiseBBeBt  also  shall  sUte 
the  period  of  time  soch  rale  will  be  in 
effect,  and,  with  equal  prwninenoe  to 
the  initial  rale,  a  raaaonably  cufrent 
annual  percentage  rate  that  would  have 
been  fai  effiect  using  the  index  and 
margin. 

(3)  Balloon  payment  If  an 
advertisement  oontains  a  statement 
about  any  minimum  periodic  payment 
the  advartiaeBeBt  also  shaD  sUle.  if 
applicaUa.  ftat  a  balloon  payment*"^ 
will  result 

(4)  Tax  iaiplioat'ons.  An 
advertisement  that  states  that  any 
interest  expense  incurred  under  die 
home  equity  plan  is  or  may  be  tax 
deductible  may  not  be  misleading  in  this 
regard. 

(5)  Misleading  term*.  An 
advertiseiiicnt  may  not  refer  to  a  home 
equity  plan  m»  "free  money"  or  contain  a 
similarly  misleading  term.-« 

3.  Appendix  G  is  amended  by  adding 
G-17A.  G-17B.  and  G-ia 


^  C-t7 A    Home  Equity  Sample. 
C-17B    Home  Equity  Sample. 
C-18    Hob*  Equity  Model  Clauses.- 


^G—17A    Home  Equity  Sample 

IMPORTANT  TERMS  OF  OUR  HOME 
EQUITY  LINE  CM^  CREDTT 

This  disclosure  contains  important 
infoimation  about  our  Home  Equity  Line  of 
Credit  You  ihoM  read  it  carehiUy  and  keep 
a  copy  for  your  records. 

Availability  of  Terms:  To  obtain  tlw  terms 
described  below,  you  must  submit  your 
application  before  April  1, 1989. 

U  any  of  these  terms  changes  (other  than 
the  annual  percentage  rate)  and  you  decide, 
as  a  result  to  not  enter  into  an  agreement 
with  us.  yow  are  entitled  to  a  refrad  of  any 
fees  titat  yoa  paid  in  connection  with  your 
appUcation. 

Security  Interest  We  will  take  a  mortage  in 
your  home.  You  could  lose  your  home  if  you 
don't  meet  die  obMgatioas  in  your  agreement 
with  us. 

Possible  Actions:  Under  certain 
circumstances,  we  can  (1)  terminate  jrour 
account  and  require  you  to  pay  us  the  entire 
outstanding  Iralanoe  ia  one  payment  and  also 
diarge  you  certain  fees.  (2)  refase  to  make 
additional  eictensions  of  credit  and  (3) 
reduce  your  credit  limit 

Upon  request  we  will  provide  you  with 
more  specific  information  about  when  lee  can 
take  these  actions. 

Minimum  Payment  Reqairements:  You  can 
obtain  credit  advancea  for  10  years  (the 
"draw  pniod").  During  the  draw  period, 
payments  will  be  due  BMWtUy.  Your 
miiamam  moaddy  payment  will  equal  the 
greater  efl/aeotkef  the  oulstnadiBg  balance 
plus  the  finance  chargea  that  have  accrued  en 
the  outstanding  balanJca.  or  gMP. 

After  tha  (haw  period  ends,  you  wiU  no 
longer  be  able  lo  obtain  credit  advances  end 
muat  pay  the  outstanding  balance  on  jfoar 
account  over  S  years  (dw  "repayment 
period").  Daring  dw  repayment  period.    . 
paymenU  will  be  due  amiddy.  Your 
ipinimi—  noalidy  pajmsnt  wiU  equal  aU 
payments  past  dec.  plus  l/tnth  of  the  balance 
that  was  outstanding  at  tiw  and  of  the  drew 
period  plus  the  finance  charges  that  have 
accrued  on  the  remaining  balance. 

MiniaMua  PayaMBt  Example:  If  you  made 
only  the  minimum  monthly  payment  and  took 
no  other  credit  advancea.  it  would  lake  IS 
years  to  pay  off  a  credit  advance  of  $10,000  at 
an  ANNUAL  PERCENTAGE  RATE  of  12JnX. 
During  that  period,  you  would  make  120 
monthly  paymeaU  varying  between  $127.78 
and  $100.00  followed  by  80  mont^  paymenU 
varying  betwreen  $187 JIB  and  $ll&a8. 

Fees  and  Charges:  In  order  to  c^>en  and 
maintain  an  account  you  must  pay  certain 
fee*  and  charge*.  The  foUowriog  Ceca  must  be 
paid  to  us: 

AppUcation  fee  $150  (due  at  application) 
Pointc  1%  of  credit  Hmit  (due  when  accowit 

opened) 
Annual  aiaiirienaace  fee:  $7S  (due  each  year) 


Yon  also  must  pay  certain  fees  to  third 
perties  such  as  appraisers,  credit  reporting 
firms,  and  government  agende*.  TTiMe  fees 
gennally  total  between  gSOO  and  gooa  Upon 
leqwst  we  will  provide  you  with  aa 
itemisatioB  of  the  lees  yea  wiU  have  lo  pay  lo 
nnra  paiues. 

Minimum  Draw  and  Balance  Requirements; 
The  minimum  credit  advance  that  yon  can 
receive  is  gSOa  Yon  must  maintain  an 
account  balance  ai  at  least  $10a 

Tax  Deductibility:  Yon  should  consult  a  tax 
adviaor  regardii^  th*  dcductibdity  of  interest 
and  charges  under  the  plan. 

VariaUe-Rate  Feature:  The  (rfan  has  a 
variable^ate  feature,  and  the  annual 
percentage  rate  and  the  minimum  monthly 
payment  can  change  as  a  result  The  annual 
percentage  rate  does  not  indude  cosU  other 
than  interest 

The  annual  percentage  rate  is  based  on  the 
value  of  an  index.  The  index  is  the  monthly 
average  prime  rate  charged  tiy  hmakt  and  is 
published  in  li»  Federal  Resem  Bulletin.  To 
detetmiae  dx  ammal  percent  ngr  r^e  diat 
will  apply  to  your  account  we  add  a  aiargtn 
to  die  value  of  tiw  index. 

Ask  us  for  the  canenl  index  value.  margiB 
and  aBBual  prrrfntagr  rate.  After  yoa  open 
an  aoooBBt  rale  inisnaatinn  will  be  provided 
on  periodic  slaleawnis  that  we  send  you. 

Rate  rhsngrs-  The  annual  pereeatage  rale 
can  change  monddy.  There  ia  no  limtt  on  llie 
amount  by  which  the  rate  can  change  during 

ANNUAL  FERCENTACX  RATE  that  can 
apply  during  the  plea  is  \9%, 

Maximum  Rate  and  Payment  Ciampiti-  If 
you  had  an  outstanding  balance  efguuno  at 
the  begjnaiiV  of  the  draw  paiiod.  dw 

ANNUAL  PBRCEKTACE  RATE  of  18%  woald 
be  $17778.  This  aoMul  perosnla^  rale  eoidd 
be  reached  during  dw  first  month  of  die  draw 
period. 

If  you  had  M  ouManding  balaMx  of 
tlOjam  at  the  beginning  of  die  repayment 

maximwB  ANNUAL  PERCENTAGE  RATE  of 
18%  wouM  be  $318j87.  This  anaaal  perceatage 
rate  could  be  r« ached  dwing  liie  firat  i 
of  die  repeyasBt  period. 

Variable-Rale  Examplr  The  folowiag 
table  shows  haw  Ae  anaual  pcrcen 
and  theanMBuna  maathly  paysseals  for  a 
single  $iaa8»  credit  advsBoe  wmdd  have 
chained  based  SB  chaagas  in  tiw  index  ever 
die  laat  15  yeara.  The  index  vafaws  era  from 
September  ef  each  year.  Whda  OBly  oae 
payment  aBMiBBt  per  year  ia  shown, 
payments  wobU  heve  varied  shghdy  during 
each  year. 

The  tabie  aaaaaws  that  no  additiaaai  credit 

advances  were  taken  and  that  only  dw 
iiiiiiim—  payment  waa  amde  each  amnlh.  it 
doc*  Bot  necessarity  iadicale  how  dw  index 
or  your  payments  would  change  in  the  future. 
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C-//'V  Honte  Equity  Samph 

aiPORTANT  TERMS  OF  OUR  liOME 
RQUmr  UNB  OF  CREDIT 

Thta  diadoMira  oooUkiw  Importaiil 
infiiniMition  about  our  HofiM  Equity  Un*  of 
Credit.  You  •houid  read  it  carefully  and  ke«p 
■  copy  for  your  raoorda. 

Avallabililv  of  Ttran:  AU  of  th«  lenns 
deacHbod  below  are  sublect  to  change. 

If  any  of  Ihaae  tarma  chanaea  (other  than 
the  annual  percentage  rate)  and  jrou  deckle, 
as  a  rvault.  to  not  enter  into  an  agreement 
with  ua.  jrou  ar«  entitled  to  a  refund  of  any 
free  that  you  paid  in  connection  with  yoor 
application. 

Security  Intereet:  We  will  lake  a  morlgaie 
in  your  home.  You  could  loee  your  home  If 
yOH  don't  ateel  the  obiigationa  in  yo«ir 
ap8a t  with  aa. 

Raaalbia  AcMona:  Under  cvtain 
circtuMlancaa.  we  can  (1)  larodiuila  yo«r 
accoaat  and  requira  you  to  pay  ua  the  entire 
aalatandlng  balance  in  ona  payoient  and  alao 
charge  yoii  oarUin  feaa.  (2)  refyaa  to  make 
additional  exienaioaa  of  creidt  (3)  reduce 
your  credit  limit  and  (4)  make  apecific 
changre  that  are  eel  forth  in  your  agreement 
with  ua. 

Upon  raqueaL  we  will  provide  you  arftk 
more  apeciflc  Information  abovt  when  tee  can 
X*km  thaae  aclkma. 

Mtnlmuai  Payment  Requiremonta:  You  can 
obtain  credit  advance*  for  19  yeara  (the 
"draw  period*').  When  you  open  your 
asoount  you  can  chooae  to  make  either 
■HBlhly  or  quartorfy  pajrmenta  during  the 
draw  period.  If  you  chooae  the  monthly 
payment  option,  yoar  monthly  payment  will 
equal  the  finance  rhargea  that  accraad  during 
the  preceding  iMmtk  If  yo«  chooee  the 
quatleriy  payment  option,  your  quarterly 
payment  will  eqital  the  fiitance  charge*  that 
mmmk  dnrlni  the  preceding  quarter.  Under 
aMMr  gpMun.  if  the  accrued  flitance  chargaa 
are  leee  than  tsa  the  minimum  payment  will 
equal  IW  or  the  aeoount  balance,  whichever 
la  leea.  Balanoaa  of  baa  than  WO  muat  be  paid 
in  full 

Under  either  the  ownthly  or  quarterly 
payoMnl  option,  the  minimum  payment 


during  the  draw  period  will  not  reduce  the 
principal  that  la  oulalanding  on  your  account. 

After  the  draw  period  ends,  you  will  no 
loncar  be  able  to  obtain  credit  advancea  and 
nuat  repav  the  outstanding  balance  on  yoor 
account  (the  **repa)-ment  period**).  The  length 
of  the  repayment  period  will  depend  on  the 
balance  outstanding  on  your  account  at  the 
beginning  of  it.  During  the  repayment  period, 
paymenta  will  be  due  monthly  and  will  equal 
3%  of  the  then  outstanding  balance  (including 
finance  chargea)  on  your  account  or  tlOO. 
whichever  la  greater. 

Minimum  Pax-ment  Examples:  If  you  made 
only  the  minimum  payment  and  took  no  other 
credit  advancea.  it  would  take  22  years  and 
11  months  to  pay  off  a  credit  advance  of 
tiojno  at  an  ANNUAL  PFRCENTAGE  RATE 
of  12.00%.  Under  the  monthly  payment  option, 
you  would  make  1 W  monthlv  payments  of 
tioaoo  followed  by  ••  monthly  payments 
varying  between  tsoaw  and  tlOOJIO  and  a 
final  payment  of  C30.27.  Under  the  quarterly 
payment  option,  you  would  make  W  quarterly 
payments  of  tSOOJn  followed  by  M  monthly 
payments  varying  between  (3034)0  aitd 
•1004)0  and  a  Anal  payment  of  W0.27. 

Fees  and  Chargea:  In  order  to  open  and 
mainiiiin  an  account  you  must  pay  certain 
fees  artd  chargea.  The  following  fee*  must  be 
paid  to  ua: 

Application  fee:  tlW  (due  at  application) 
I^Dinls:  1%  of  credit  limit  (due  when  account 

opened) 
Annual  maintt-nanoe  fee:  ITS  (due  each  year) 

Yuu  also  must  pay  certain  fees  to  third 
partiea  such  as  appraisers,  credit  reporting 
hnna.  and  goventmeni  agsnclaa,  Theae  foaa 
generally  total  between  WW  and  WOa  Upon 
reqtMSt  we  will  provide  you  with  an 
llamliatioa  of  the  fsas  you  will  have  to  pay  to 
third  parties. 

Minimum  Draw  Requirement:  The 
minimum  cradil  advance  that  you  can  rec«i\-e 
issaoa 

Tax  Deductibility:  You  should  consult  a  tax 
adviaor  regardii«  the  deductibillly  of  intereet 
and  chargaa  under  the  plan. 

VariaUe-Rate  Feature:  The  plan  has  a 
variable-rate  frature*.  and  the  annual 
peroanlage  rale  and  the  minimum  monthly 


payment  can  change  as  a  reault  The  aiuiual 
percenlHjie  rate  does  not  include  costs  other 
than  interest. 

The  annual  percentage  rale  is  based  on  the 
value  of  an  index.  The  index  is  the  monthly 
average  prime  rale  charged  by  banks  and  is 
published  in  the  Federal  Reserve  Bulletin.  To 
determine  the  aiuiual  percentage  rate  that 
will  apply  to  your  account  «ve  add  a  margin 
to  the  value  of  the  Index. 

Ask  us  for  the  current  index  value,  margia 
and  annual  percentage  rate.  After  you  open 
an  account  rate  Information  will  be  provided 
on  periodic  statements  that  we  send  you. 

Rale  Changes:  The  annual  percentage  rale 
can  change  monthly.  Thera  is  no  limit  on  the 
amount  by  which  the  rale  can  change  during 
any  one-year  period.  The  maximum 
ANNUAL  PERCENTAGE  RATE  that  can 
apply  during  the  plan  is  18%. 

Maximum  Rate  and  Payment  Examples: 
Under  the  monthly  payment  optioa  if  you 
had  an  outstanding  balance  of  tl04)n  at  the 
beginning  of  the  draw  period,  the  minimum 
monthly  payment  at  the  maximum  ANNUAL 
PERCENTAGE  RATE  of  18%  would  be 
tlSOOa  Under  the  quarterly  peyment  option, 
the  minimum  quarterly  payment  would  be 
$456.78.  This  annual  percentage  rate  could  be 
reached  during  the  first  month  of  the  draw 
period. 

If  you  had  an  outstanding  balance  of 
t104)00  at  the  beginning  of  the  repayment 
period,  the  minimum  monthly  payment  at  the 
maximum  ANNUAL  PERCENTAGE  RATE  of 
18%  would  be  (304^0.  This  annual  percentage 
rale  could  be  reached  during  the  Hrat  month 
of  the  repayment  period. 

Varittble-Rate  Example:  The  following 
table  shows  how  the  annual  percentage  rate 
and  payrornts  for  a  single  tl04)W  credit 
advance  would  have  changed  baaed  on 
changes  in  the  index  over  the  last  15  year*. 
The  index  values  are  from  September  of  each 
year. 

The  table  assumes  that  no  additional  credit 
advances  were  taken  and  that  only  the 
minimum  peyment  was  made.  It  does  not 
necessarily  indicate  how  the  litdex  or  your 
payments  would  change  in  the  future. 
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G-18  Home  Equity  Model  Clauaea 

Retention  of  Information:  This  disclosure 
contains  important  information  aboal  our 
Home  Equity  Line  of  Credit.  You  should  read 
it  carefully  and  keep  a  copy  for  your  reoofda. 

Availability  of  Ternu:  To  obtain  the  terms 
described  below,  you  must  submit  your 
application  before  (dbte).  However  the 
[description  ofteram)  are  aaHtct  to  change. 

If  any  of  theae  lerma  rhaays  ((other  than 
the  annual  percantoge  rate))  and  you 
therefore  decide  to  not  enter  into  an 
agreement  with  us,  you  need  not  do  so.  You 
will  then  be  entitled  to  a  refand  of  any  fees 
that  you  paid  in  connection  vritb  your 
application. 

Security  Interest:  We  will  take  a  (sacority 
interest  in/mortgage  oa|  your  home.  You 
could  lose  your  boaaa  if  you  don't  meet  the 
obligatioru  in  your  agreement  with  ua. 

Possible  Actions:  Under  certain 
circumstances,  we  can  (1)  tennioate  your 
account  and  require  you  to  pay  us  the  entire 
outstanding  balance  in  one  payment  (.  and 
also  charge  you  certain  fees).  (2)  refuse  to 
make  additional  extenaiona  of  ocdit.  (3) 
reduce  your  credit  halt  |.  and  (4)  make 
specific  changes  that  are  aet  faiitb  in  your 
agreement  with  ua). 

[Upon  request  we  will  provide  you  with 
more  specific  information  about  whea  we  can 
take  these  actions./We  can  take  these 
actions  under  the  following  circamstances: 
( when  octionM  may  b»  lak»n\.\ 

Miniimun  PayoKiit  Requirements:  The 
length  of  the  |draw  period/repayment  period) 
is  [length).  Payments  will  be  due  [frequency^. 
Your  minimum  payment  will  equal  (how 
payment  determined^. 

The  minimum  payment  will  not  repay  the 
balance  that  is  outstanding  on  your  account 
by  [time).  You  will  then  be  required  to  pay 
the  entire  balance  in  a  single  payment 


Minimum  Payment  Example:  If  you  i 
only  the  minimiua  monthly  payment  and  took 
no  other  credit  advances,  it  would  take 
[length  of  time)  to  pay  off  a  credit  advance  of 
tiOXm  at  an  ANNUAL  PERCENTAGE  RATE 
of  [recent  rate).  Darins  tbmX  period,  you 
would  make  [namber)  (freqaency)  pajnnents 
ofl_ 

Fees  and  Charges:  To  open  and  maintain 
an  account  you  auiat  pay  certain  fees  mtd 
charges.  The  following  fees  must  be  paid  to 
us: 

[Description  offee\  [S / %  of ] 

(When  payable) 

[Description  offe^  ^ / %  of ] 

(WhenpoyrM^ 

You  also  must  pay  certain  fees  to  third 
parties  such  as  appruiaers.  credK  reporting 
flrms.  and  govetnnent  agmrira.  These  fees 
generally  total  |$ / %  tH ).  Upon 


request  we  %viU  provide  yon  with  an 
itemization  of  the  fees  yoa  aril)  have  to  pay  to 
third  parties. 

Minimum  Draw  and  Balance  Requirements: 
The  minimum  credit  advance  that  you  can 

receive  is  $ .  You  must  maintain  an 

account  balance  of  at  least  t . 


Negative  AnwrtizatioR:  Under  some 
circumstances.  aegatiTC  aoMvtizatioa  may 
occur.  Negative  annrtizatiaa  wiQ  increaae 
the  amount  that  you  owe  us  and  reduce  your 
equity  in  yoiv  home. 

Tax  Deductibility:  You  should  consult  a  tax 
advisor  regarding  the  deductibility  of  intefest 
and  chai^ges  for  the  plan. 

Variable-Rate  Feature:  The  plan  has  a 
variable-rate  feature  and  the  annual 
percentage  rate  and  the  Iminimnm  payment/ 
term  of  the  plan]  can  change  aa  a  result  The 
annual  percentage  rate  does  not  mdade  costs 
other  than  interest 

The  annual  percentage  rate  is  based  on  the 
value  of  an  index.  The  index  is  the 


[identification  of  index)  and  is  pubtished  in 
(source  of  information).  To  deteimine  the 
annual  percentage  rate  that  wiO  apply  to  your 
account  we  add  a  margin  to  the  value  of  the 
index. 

Ask  us  for  the  current  index  value,  margin 
and  annual  percentage  rate.  After  you  open 
an  account  rate  infonnation  will  be  provided 
on  periodic  statements  that  we  send  yoa. 

[The  initial  annual  percentage  rate  is  not 
based  on  the  iadax  and  BMi«ia  aaed  lor  later 
rate  adjastraents.  The  initial  rate  will  be  ia 
effect  for  [period).] 

Rate  Changes:  llie  annual  percentage  rale 
can  change  [frequency\.  [The  rate  cannot 

increase  by  more  than percentage  pointe 

in  any  one  year  period./There  is  no  Uaut  on 
the  amount  by  which  the  rate  can  change  in    ^ 
any  one  year  period.)  (Hie  maximaai 
ANfOUAL  PBRCENTACX  RATE  dial  can 

apply  during  the  |rian  is ^%./The 

ANNUAL  PQtCENTAGE  RATE  cannot 

increase  by  more  than percentage  pointe 

above  the  initial  rate  daring  the  plan.) 

Maximum  Rate  and  RsymeBt  Examplea;  If 
you  had  an  oatatanding  iMlance  of  tutooa 
the  miniiMim  payBwnt  at  the  maodmam 

ANNUAL  PERCENTAGE  RATE  of % 

would  be  $ .  This  annual  percentage  rate 

could  be  reached  [when  maximum  rate  could 
be  reached). 

Variable-Rate  Example:  The  following 
tebte  shows  how  the  annual  percentage  rate 
and  the  minimum  paymente  for  a  single 
$ia000  credit  advance  would  have  changed 
based  on  changes  in  the  index  over  the  last 
15  years.  The  index  values  are  firom  [when 
values  are  measured). 

The  table  assumes  that  no  additional  credit 
advances  were  taken  and  that  only  the 
minimum  payment  was  made.  It  does  not 
necessarily  indicate  how  the  index  or  your 
paymente  would  change  in  the  fulmc. 
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WWOW  Run 


r  Federal  Aviation 
Administratioo  (FAA).  DOT. 

;  Notice  of  propoeed  rulemaking. 


r:  This  notice  proposes  to  alter 
the  Detroit  Willow  Run  Airport  ML  and 
Ann  Arbor.  ML  control  tones  to 
acconunodate  existing  Standard 
Inatrument  Approach  Procedures 
(SIAPs)  to  Willow  Run  Airport.  Detroit 
ML  and  Ann  Arbor  Municipal  Airport 
Ann  Arbor,  Ml.  respectively.  It  will  also 
eliminate  all  references  to  the  Willow 
Run  Very  High  Frequency 
Omnidirectional  Range  Station  (VOR)  in 
the  legal  descriptions. 
OAtO:  Comments  must  be  received  on  or 
before  February  28. 1989. 

Aooonon:  Send  Comments  on  the 
proposal  in  tripilicale  to:  Federal 
Aviation  Administration.  Regional 
CounseL  AGL-7.  Attn:  Rules  Docket  No. 
88-AGL-28,  2300  East  Devon  Avenus. 
Des  Plaines.  Illinois  80018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  CounseL 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 

An  informal  docket  may  siso  be 
examined  during  normal  business  houra 
at  the  Air  Traffic  Division.  Airspace 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois. 


ITWN  OOMTACTt 
Harold  C.  Hale.  Air  TrafBc  Division. 


Airspace  Branch.  ACL-A2a  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
00018.  telephone  (312)  e04-73Qa 
FARV  MMMHATMIC 

Invllsd 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmentaL 
and  energy  aspects  of  the  proposaL 
Communications  should  identify  the 
airapace  docket  and  be  submitted  in 
tripilicate  to  the  address  listed  above. 
Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  Na  88-AGL-2a"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conunenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  maybe  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  svailable 
for  examination  in  the  Rules  Docket 
FAA.  Great  Lakes  Region.  Office  of 
Regional  CounseL  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NFItM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-43a  800 


Independence  Avenue.  SW.. 
Washington.  DC  20501.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  which 
describes  the  application  procedure. 

ThaPiopoaal 

The  FAA  is  considering  an 
amendment  to  |  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  modify  the  control  zone 
airspace  for  Detroit  Willow  Run  Airport. 
Ml.  and  Ann  Arbor.  MI. 

The  legal  descriptions  for  both  control 
zones  are  being  modified  to  exclude 
references  to  the  Willow  Run  VOR  and 
to  accommodate  existing  approaches  to 
Willow  Run  Airport.  Detroit  ML  and 
Ann  Arbor  Municipal  Airport  Ann 
Arbor.  ML  respectively.  TTie 
modification  to  the  Detroit  Willow  Run 
Airport  control  zone  eliminates  a 
portion  of  the  southwest  control  zone 
extension  which  overlies  the  Ann  Arbor. 
MI  control  zone.  That  portion  of 
airspace  will  be  returned  to  a 
noncontrolled  status  and  the  Ann  Artxw. 
ML  control  zone  will  be  redescribed 
without  the  words  "excluding  that 
portion  which  overlies  the  Detroit 
Willow  Run  Airport,  Ml.  Control  Zone." 

The  decommissioning  of  the  Detroit 
Willow  Run  VOR  made  it  necessary  to 
modify  these  two  control  zones.  The 
facility  decommissioning  was 
circularized  to  the  aviation  public  under 
Airapace  Case  Number  87-AGL-71-NR. 

Aeronautical  maps  and  charts  will 
reflect  the  deflned  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
198& 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12201:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

^M  Praposod  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PAirr71-{  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Amfaotity:  48  U.S.C  1345(a).  1354(a),  1510: 
Executive  Order  10854: 40  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1963):  14 
CFR  11.60. 

171.171    (AnMndadJ 

2.  Section  71.171  is  amended  as 
follows: 

Detroit  WiUow  Run  Aiiport.  MI  (Reiisedl 

Within  a  S-mile  radius  of  Willow  Run 
Airport  (lal.  42*14'16"N..  long.  83*31'50"W.), 
within  2  miles  each  side  of  the  Willow  Run 
Airport  ILS  localizer  SW  course,  extending 
from  the  5-mile  radius  zone  to  the  OM. 
excluding  the  portion  subtended  by  a  chord 
drawn  between  the  points  of  the  INT  of  the  5- 
mile  radius  zone  with  the  Detroit 
Metropolitan  Wayne  County  Airport,  Ml, 
control  zone. 

Ana  Aifaor.  Ml  |Revised| 

Within  a  5-mile  radius  of  the  Ann  Arbor 
Municipal  Airport  (laL  42°13'22"N..  long. 
83*44'40"W.)  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Des  Plaines,  Illinois,  on  January  9. 
1960. 

Taddy  W.  Bunham. 

Manager,  Air  Traffic  Division. 

|FR  Doc.  80-1301  Filed  1-19-89:  ft45  am| 
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lAirspace  Dockst  No.  88-AQL-301 
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AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


f.  This  notice  proposes  to 
establish  the  Hawley,  MN.  transition 
area  to  accommodate  a  new  VOR/ 
DME-A  Standard  Instrument  Approach 
Procedure  (SlAP)  to  Hawley  Municipal 
Airport  Hawley.  MN.  The  intended 
effect  of  this  action  is  to  ensiuv 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  in  controlled  airapace. 
OATt:  Comments  must  be  received  on  or 
before  February  24. 1989. 
ADOmtt:  Send  comments  on  the 
projMsal  in  triplicate  to:  Federal 
Aviation  Administration.  Regional 
CounseL  AGLr-7.  Attn:  Rules  Docket  No. 
88-AGL-ao.  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  600ia 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  CoimseL 
Federal  Aviation  Adniinistration.  2300 
East  Devon  Avenue.  Des  Maines. 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  houre 
at  the  Air  Traffic  Division.  Airspace 
Branch,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois. 
POR  niRTHER  INTOmiATION  CONTACT: 

Harold  G.  Hale.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7360. 
SUPPLEMENTARY  mRMMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  profxisal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
conunents  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Airapace  Docket  No.  88-AGLr-30 '.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specifed  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Cotmsel,  230Q  East  Devon 
Avenue,  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docJcet 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591,  or  by  calling 
(202)  426-805&  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Pereons  interested  in  being 
placed  on- a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  which 
describes  the  applications  procedure. 

ThePnqiosal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area 
airapace  near  Hawley,  MN. 

The  development  of  a  new  VOR/ 
DME-A  SIAP  requires  that  the  FAA 
designate  airapace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airapace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  Januany  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 


BEST  COPY  AVAILABLE 


atTl F«<wi  KftoHr  /  Vol  5i.  No.  13  /  Mooday.  lanuary  23.  IMQ  /  Propo— d  Riiiw 


lh«r«fof«— (1)  is  not  •  "roalor  rule" 
undm  BkMUtiv*  Ordw  12X91;  (2)  U  oot  a 
"•iyiificaBt  ml*"  undtr  DOT  Regulatory 
Policies  and  Procadarea  (44  PR  11034; 
Pebruary  2a  IfTO):  and  (3)  doee  not 
warrant  preparation  of  a  regulatory 
evaluation  aa  the  antidpaled  impact  la 
•o  minimaL  Sinoa  tbis  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  oavigabon.  It  is 
certiHod  that  this  rule,  when 
promulgated,  will  not  have  a  sig^cant 
economic  impact  on  a  sobetanUal 
number  of  small  entities  under  the 
criteria  of  the  Ragolatory  Plexibility  Act. 

list  of  Sobiads  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

nM  Propoead  Amendmenl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-(AKKN0C0] 

1.  The  eotfaority  citation  for  Part  71 
continues  to  read  aa  follows: 

AuUmmHt  49  U.S.C  1S4a(s).  13S«(s).  ISIft 
Executive  Order  10084: 49  U.S.C.  106(r) 
|Re\i*ed  Pub  L  07-440.  January  12,  1983):  14 
CFK  11  Ja 


|71.1«1   (Amandadl 

2.  Section  71.181  is  amended  as 
follows: 

Hawley.  MN    (New| 

Thill  atrapace  axieiKiing  upward  from  700 
feel  hbova  Iha  surface  within  a  5  mile  radiua 
of  the  Hawley  Menicipal  Airporl  (lal. 
46*53  Qe"N..  long.  OrZIIXr '^W.)  within  3.S 
milet  each  aide  of  the  244'  iMaring  from  the 
airporl  extending  from  the  5  mile  radiua  lo  6 
milea  southweai  of  the  airport  excluding  that 
portion  which  overliet  the  Furgo.  ND. 
tranaition  area. 

Issued  in  Dea  PWines.  Ulinoia,  on  January  5. 
1988. 

Teddy  W.  Bunduia. 

Manofftr,  Air  Traffic  Division 

|FR  Doc.  a»-1302  FUwl  1-19-88: 8:45  am] 


14  CFR  Part  71 

lAkapaca  Dooket  Na.  gg-AOL-a*) 

PropoMQ  TrMMNMII  AfM 
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AOgNCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


to  Black  HUl»Clyde  Ice  Field  Airport. 
Spearfish.  8D.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
the  aircraft  using  approaa  procedures 
In  Instrument  oooditiona  la  controlled 
airapaoe. 

DATE  Comments  must  be  received  on  or 
before  February  28. 1980. 
AOOMmnc  Send  comments  on  the 
proposal  in  trtpUcata  to:  Federal 
Aviation  Administration.  Regional 
Counsel.  ACL-7.  Attn:  Rules  Docket  No. 
86-ACL-29.  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  00018. 

The  official  docket  may  be  examined 
In  the  OfRce  of  the  Regional  Counsel 
Federal  Aviation  Adndnistration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

An  informal  docket  may  elso  be 
examined  during  normal  basiness  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  naines,  Illinois. 


KTION  CONTACT! 

Harold  G.  Hale.  Air  Traffk  Division. 
Airepace  Branch.  AGLr^ZO,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenoe,  Des  Plaines.  niinois 
eooia  telephone  (312)  804-7380. 

rARTI 


r.  Thia  notice  proposes  to 
establish  tha  Spaarfiah.  8D,  transition 
area  to  acooounodate  a  new  NDB-A 
Standard  Instrument  Procedure  (SlAP) 


Commanla  Invited 

Interested  parties  are  invited  to 
participate  tai  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Conunents  that  provide  ttte  bctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  tha  proposal  Comments 
are  specifically  invited  on  tfie  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
ainpace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commentera  %vishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
conaments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  Is  made:  **Comments  to 
Ainpace  Docket  No.  88-AGLr-2B".  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  More  taking  action  on 
the  proposed  rule.  The  propoaal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
conunents  submitted  will  be  svailable 
for  examination  in  the  Rales  Docket. 
FAA.  Great  Lakes  Region.  OCBce  of 
Regional  Coonael  2300  East  Devon 


Avenue.  Des  PWines.  DUnois.  both 
before  and  aflar  tha  ckialng  data  for    ' 
comments.  A  report  sommarising  aadi 
substantive  public  contact  with  FAA 
personnel  concerned  wHh  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRhTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NFRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  OfRce  of 
Public  Affairs.  Attention:  l*ublic 
Information  Center.  APA-490. 800 
Independence  Avenue.  SW.. 
Washington.  DC  20SB1.  or  by  calling 
(202)  428-8058.  Communications  must 
Identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NFRNTs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describM  the  application  procedure. 

Hie  Propoaal 

The  FAA  is  considering  an 
amendment  to  I  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CER 
Part  71)  to  establish  a  transition  area 
airspace  near  Spearfish.  SO. 

The  development  of  a  new  NDB-A 
SlAP  requires  that  the  FAA  designate 
ainpace  to  insure  that  the  procedure 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  this  procedure  may  be  established 
below  the  floor  of  the  700-foot  controlled 
ainpace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  fli^  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740a6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  28. 1079):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  subftanlial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Propoead  Amendment 

Accordingly,  pureuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-(AIIENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  13S4(a).  1510: 
Executive  Order  10854: 49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.88. 

§71.181    (Amandedl 

2.  Section  71.181  is  amended  as 
follows: 

Spaarfiah.  8D    (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  ««nthin  a  9.5-mile 
radius  of  the  Black  HiUs-Cyde  Ice  Field 
Airport  (lat.  44*29  00>1..  long.  103*47  OO'W.). 

Issued  in  Des  Plaines,  Illinois,  on  January  0, 
1989. 

Teddy  W.  Bufcfaam, 
Manager,  Air  Traffic  Division. 
(FR  Doc  88-1304  Filed  1-19-80: 8:45  am) 
1 0008  4S1S-1S-M 
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IDocket  No.  25758;  Notica  Na  88-181 

rii9n  uansny  iramc  Awpons;  aiof 
Awocanoti  anc  iransier  weuiuui. 
Correction 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking; 
Correction. 


f.  FAA  is  correcting  an  error  in 
the  Notice  number  and  errore  in  "For 
Further  Information  Contact."  In  FR 
Doc  89-410,  published  Tuesday,  January 
10, 1909,  on  page  831,  please  change 
NPRM  88-17  to  read  Notice  No.  88-18 
and  "For  Further  Information  Contact" 
should  read  as  follows,  David  L 
Bennett  Office  of  Chief  Council  AGC- 
230,  (202)  287-3401. 

NM  FURTIKJI  INTOWIiaTION  CONTACT! 

Mr.  David  L  Bennett,  (202)  267-3491. 
Michael  D.  Tripiett 

Legal  Technician.  Program  Management  Staff 

ACC-ia 

|FR  Doc.  89-1298  Filed  1-19-89.  8:45  am| 
BHXMa  coos  4aiO-1»-M 


INTERNATIOIIAL  TRADE 
COMMISSION 

19CFRPart201 

Procedurea  RelatinQ  to  Aseeeainent  of 
reea  ana  wannny  oi  reea  unoer  me 
I  leeiMNM  wi  niiuiiiiBiiuii  Mciana 
Requeeta  for  Information  In  Caaea  to 
Wnicn  Conmiiasion  la  Not  a  Party 

AOENCV:  International  Trade 
Commission. 

action:  Notice  of  proposed  rulemaking 
and  request  for  comments. 


:  This  notice  sets  forth 
proposed  rules  which  the  U.S. 
International  Trade  Commission  is 
considering  adopting  relating  to:  (1) 
Assessment  of  fees  and  waiving  of  fees 
under  the  Freedom  of  Information  Act  (5 
U.S.C  552),  and  (2)  requests  for 
information  in  cases  or  matters  in  which 
the  Commission  is  not  a  party.  The 
proposed  rules,  if  adopted,  would  amend 
201.20  (relating  to  fees)  and  201.21 
(relating  to  availability  of  specific 
records).  These  proposed  fee  waiver 
rules  supersede  proposed  rules 
published  on  June  5. 1987  (52  FR  21317). 

The  proposed  rules  with  respect  to 
fees  imder  the  Freedom  of  Information 
Act  (5  U.S.C  552)  reflect  the  new  fee 
provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986  (Pub.  L 
No  99-570,  section  1803)  and  conform  to 
the  Uniform  Freedom  of  Information  Act 
Fee  Schedule  and  Guidelines 
promulgated  by  the  Office  of 
Management  and  Budget  (52  HI  10011. 
March  27, 1987).  These  proposed  rules 
also  contain  procedures  and  guidelines 
for  determining  when  such  fees  should 
be  waived  or  reduced.  The  proposed 
rules  parallel  rules  on  fees  and  waivera 
of  fees  promulgated  by  the  U.S^ 
Department  of  Justice  (see  28  CFR  Part 
16).  The  recommended  charges  in 
proposed  rule  201.20(b)(l)(ii)  for 
document  searches  follow  such 
guidelines.  They  reflect  distinctions 
between  lower  grade  clerical/ 
professional  and  higher  grade 
professional/managerial  staff  costs. 
They  are  based  on  projected  January 
1989  salary  levels  for  GS-8.  step  1,  and 
GS-12,  step  1,  respectively,  as 
calculated  by  the  Commission's  Finance 
Division,  which  the  Commission 
estimates  are  the  average  staff  grades  in 
each  of  these  two  categories  of 
pereonnel  likely  to  be  doing  such 
searches.  The  fees  for  computer 
searches  (S  201.20(b)(l)(iii))  and  review 
(S  201.20(b)(3))  are  also  based  on  salary 
level  GS-12.  step  1,  which  the 
Commission  estimates  is  the  average 


staff  grade  of  personnel  likely  to  be 
doing  such  computer  searches  or  review. 
The  proposed  rules  governing  requests 
for  information  in  cases  or  matten  to 
which  the  Commission  is  not  a  party 
specify  the  Commission's  procedures 
with  respect  to  such  requests.  The 
proposed  rules  are  intended  to  prevent 
the  harm  that  may  result  from 
inappropriate  disclosure  of  nonpublic 
information  or  inappropriate  allocation 
of  Commission  resources. 

DATES:  Comments  must  be  received  not 

later  than  thirty  (30)  days  from  the  date 

that  this  notice  appeare  in  the  Federal 

Register. 

ADOWesa;  Secretary.  U.S.  International 

Trade  Commission,  500  E  Street  SW.. 

Washington,  DC  2043a 

FON  HMIHCR  aWNaaATION  CONTACT: 

WUliam  W.  Gearhart  Esq..  Assistant 

General  Counsel  U.S.  International 

Trade  Commission,  500  E  Street  SW.. 

Washington.  DC  20436.  telephone  202- 

252-1091. 

supptEaeiTAiiv  arowauTiON;  None  of 

the  proposed  amendments  constitutes  a 

"major  rule"  within  the  meaning  of 

Executive  Order  No.  12291  (Improving 

Government  Regulations).  'The 

requirements  of  the  Regulatory 

Flexibility  Act  5  U.S.C  605(b).  do  not 

apply. 

List  of  Subfects  in  19  CFR  Part  218 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Investigations. 

PART  201-(AMENOED] 

1.  The  authority  citation  for  Part  201  is 
revised  to  read  as  follows: 

Aodiority:  5  U.S.C  552,  552a,  SS2b(g).  553: 
19  U.S.C  1335:  31  VS.C.  9701. 

2.  Section  201.2D  is  revised  to  rea<J  as 
follows:  _ 

§  201.20  Faaa. 

(a)  In  general.  Fees  pureuant  to  5 
U.S.C  552  shall  be  assessed  according 
to  the  schedule  contained  in  paragraph 
(b)  of  this  section  for  services  renderied 
by  agency  personnel  in  responding  to 
and  processing  requests  for  records 
under  this  subpart.  All  fees  so  assessed 
shdU  be  charged  to  the  requester,  except 
where  the  charging  of  fees  is  limited 
under  paragraph  (c)  of  this  section  or 
where  a  waiver  or  reduction  of  fees  is 
granted  imder  paragraph  (d)  of  this 
section.  The  Secretary  will  collect  all 
applicable  fees.  Requesten  shall  pay 
fees  by  check  or  money  order  made 
payable  to  the  Treasury  of  the  United 
States. 

(b)  Charges.  In  responding  to  requests 
under  this  subpart,  the  following  fees 
shall  be  assessed,  unless  a  waiver  or 
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reduction  of  fe«t  ha*  baan  granted 
pursuant  to  paragraph  [d]  of  this  section: 

(1)  Search,  (i)  No  search  fee  shall  be 
assessed  with  respect  to  requests  by 
educational  institutions,  noncommercial 
scientiflc  institutions,  and 
representatives  of  the  news  media  as 
defined  in  paragraphs  (j)  (•).  (7).  and  (8) 
of  this  seclioa  respectively.  Search  fees 
shall  be  assessed  with  respect  to  all 
other  requests,  subject  to  the  limitations 
of  paragraph  (c)  of  this  section.  The 
Secretary  may  assess  fees  for  time  spent 
searching  even  if  agency  personnel  fail 
to  locate  any  respective  record  or  where 
records  located  are  subsequently 
determined  to  be  entirely  exeitipt  frum 
disclosure. 

(ii)  For  each  quarter  hour  spent  by 
agency  personnel  in  salary  grades  GS-2 
through  CS-10  in  searching  for  and 
retrieving  a  requested  record,  the  fee 
shall  be  $3.oa  When  the  time  of  agency 
personnel  in  salary  grades  GS-11  and 
above  is  required.  Uw  fee  shall  be  S5.00 
for  each  quarter  hour  of  search  and 
retrieval  time  spent  by  such  personnel 

(iii)  For  computer  searches  of  records, 
which  may  be  undertaken  through  the 
use  of  existing  programming,  requester 
shall  be  charged  the  actual  direct  costs 
of  conducting  the  search,  although 
certain  requesters  (as  deflned  in 
paragraph  (c)(2)  of  this  section)  shall  be 
entitled  to  the  cost  equivalent  of  two 
hours  on  manual  search  time  without 
charge.  These  direct  costs  shall  include 
the  cost  of  operating  a  central 
processing  unit  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  request,  as  well  as  the 
costs  of  operator/programmer  salary 
apportionable  to  the  search  (at  no  more 
than  S5.00  per  quarter  hour  of  time  so 
spent).  Agency  personnel  are  not 
required  to  alter  or  develop 
programming  to  conduct  a  search. 

(2)  Duplication.  Duplication  fees  shall 
be  assessed  with  respect  to  all 
requesters,  subject  to  the  limitations  of 
paragraph  (c)  of  this  section.  For  a  paper 
photocopy  of  a  record  (no  more  than  one 
copy  of  which  need  be  supplied),  the  fee 
shall  be  10.10  per  page.  For  copies 
produced  by  computer,  such  as  tapes  or 
printouts,  the  Secretary  shall  charge  the 
actual  direct  costs,  including  operator 
time,  of  producing  the  copy.  For  other 
methods  of  duplication,  the  Secretary 
shall  charge  the  actual  direct  costs  of 
duplicating  a  record. 

(3)  Review,  (i)  Review  fees  shall  be 
assessed  with  respect  to  only  those 
requesters  who  seek  records  for  a 
commercial  use.  as  defined  in  paragraph 
(i)  (S)  of  this  section.  For  each  quarter 
huur  spent  by  agency  personnel  in 
revie^b«f  a  requested  record  for 


possible  disclosure,  the  fee  riiall  ba 
S5.00. 

(ii)  Review  fees  shall  be  assessed  only 
for  the  initial  record  review,  i.e..  all  of 
the  review  undertaken  when  a 
component  analjrzes  the  appHcabiHty  of 
a  particular  exemption  to  a  particular 
record  or  record  portion  at  die  initial 
request  level.  No  charge  shall  be 
assessed  for  review  at  the 
administrative  appeal  level  of  an 
exemption  already  applied.  However, 
records  or  record  portions  withheld 
pursuant  to  an  exemption  that  is 
subsequently  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  of  such 
a  subsequent  review  are  properly 
assessable,  particularly  where  that 
review  is  made  necessary  by  a  change 
of  drcimftstancet. 

(c)  Limitations  on  charging  fees.  (1) 
No  search  or  review  fee  shall  be  charged 
for  a  quarter-hour  period  unless  more 
than  half  of  that  period  is  required  for 
search  or  review. 

(2)  Except  for  requesters  seeking 
records  for  a  coounerical  use  (as  defined 
in  paragraph  (j)(5)  of  this  section),  the 
Secretary  shall  provide  without 
charge — 

(i)  The  first  100  pages  of  duplication 
(or  its  cost  equivalent),  and 

(ii)  The  first  two  hours  of  search  (or  its 
cost  equivalent). 

(3)  Whenever  a  total  fee  calculated 
under  paragraph  (b)  of  this  section  is 
S25i)0  or  less,  no  fee  shall  be  charged. 

(4)  The  provisions  of  paragraphs  (c) 
(2)  and  (3)  of  this  section  work  together. 
For  requesters  other  than  those  seeking 
records  for  a  commercial  use.  no  fee 
shall  be  charged  unless  the  cost  of 
search  is  in  excess  of  two  hours  plus  the 
cost  of  duplication  in  excess  of  100 
pages  exceeds  925.00. 

(dj  Waiver  or  reduction  of  feea.  (1) 
Records  responsive  to  a  request  under  5 
U.S.C.  552  shall  be  fomished  without 
charge  or  at  a  charge  reduced  below 
that  established  under  paragraph  (b)  of 
this  section  where  the  Secretary 
determines,  based  upon  information 
provided  by  a  requester  in  support  of  a 
fee  waiver  request  or  otherwise  made 
known  to  the  Secretary  that  disclosura 
of  the  requested  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  Requests  for  a  waiver  or 
reduction  of  fees  shall  be  considered  on 
a  case-by-case  basis. 

(2)  In  order  to  determine  whether  the 
first  fee  waiver  requirement  is  met — l.e.. 
that  disclosure  of  the  requested 


information  is  in  the  public  interest 
because  it  is  likely  to  contributed 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government — the  Secretary  shall 
considered  the  following  four  factors  in 
sequence: 

(i)  The  subject  of  the  request  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  government.  "The  subject  matter  of 
the  requested  records,  in  the  context  of 
the  request,  must  specifically  concern 
identifiable  operations  or  activities  of 
the  federal  government — with  a 
connection  that  is  direct  and  clear,  not 
remote  or  attenuated.  Furthermore,  the 
records  must  be  sought  for  their 
informative  value  with  respect  to  those 
government  operations  or  activities;  * 
request  for  access  to  records  for  their 
intrinsic  informational  content  alone 
will  not  satisfy  this  threshold 
consideration. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute:  to 
an  understanding  of  government 
operations  or  activities.  The  disclosable 
portions  of  the  requested  records  must 
be  meaningfully  informative  on  specific 
government  operations  or  activities  in 
order  to  hold  potential  for  contributing 
to  increased  public  understanding  of 
those  operations  and  activities.  The 
disclosure  of  information  that  already  is 
in  the  public  domain,  in  either  a 
duplicative  or  a  substantially  identical 
form,  would  not  be  likely  to  contribute 
to  such  understanding,  as  nothing  new 
would  be  added  to  the  public  record. 

(iii)  The  contribution  of  an 
understanding  of  the  subject  by  the 
public  likely  to  result  from  disclosure: 
Whether  disclosure  of  the  requested 
information  will  contribute  to  "public 
understanding." Ihie  disclosure  must 
contribute  to  the  understanding  of  the 
public  at  large,  as  opposed  to  the 
individual  understanding  of  the 
requester  or  a  narrow  segment  of 
interested  persons.  A  requester's 
identity  and  qualifications — e.g., 
expertise  in  the  subject  area  and  ability 
and  intention  to  effectively  convey 
information  to  the  general  pubbc — shall 
be  considered.  It  wiU  be  presumed  that  a 
representative  of  the  news  media  (as 
defined  in  paragraph  (j)(8)  of  this  section 
who  has  access  to  the  means  of  public 
dissemination  readily  will  be  able  to 
satisfy  this  consideration.  Requests  &om 
libraries  or  other  record  repositories  (or 
requesters  who  intend  merely  to 
disseminate  hiformation  to  such 
institutions)  shall  be  analyzed,  like 
those  of  other  requesters,  to  identify  a 
particular  person  who  represents  that  he 


actually  will  use  the  requested 
information  in  scholarly  or  odier 
analytic  work  and  dien  disseminate  it  to 
the  general  pnbKc. 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities.  The  pabHc's  understanding 
of  the  subject  matter  in  question,  as 
compared  to  the  level  of  public 
underatanding  existing  prior  to  the 
disclosing,  must  be  likely  to  be 
enhanced  by  the  di»ck>sure  to  a 
significant  extent.  The  Secretary  shaU 
not  make  separate  fndgments  as  to 
whether  information,  even  though  it  in 
fact  would  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  operations  or 
activities  of  the  government  is 
"important"  enough  to  be  made  public. 

(3)  In  order  to  determine  wheoier  the 
second  fee  waiver  reqmrement  is  met — 
i.e.,  that  disclosure  of  the  requested 
information  is  not  primarily  in  the 
commercial  interest  of  die  requester— 
the  Secretary  shall  consider  the 
following  two  factors  in  aequence: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest  Whether  the 
requester  has  a  commercial  interest  titat 
would  be  furthered  by  the  requested 
disclosure.  The  Secretary  shall  consider 
all  commercial  interests  of  the  requester 
(with  reference  to  the  definition  of 
"commeitial  ase"  in  paragrafrii  (jMS)  of 
this  section).'  or  any  p«aon  on  whose 
behalf  the  requester  BMy  be  acting,  but 
shall  consider  only  thoae  interests  which 
would  be  furthered  by  the  requested 
disclosure,  in  assessing  the  magnitude  of 
identified  commercial  interests, 
consideration  shall  be  given  to  the  role 
that  such  FOIA-disclosed  information 
plays  with  respect  to  those  commercial 
interests,  as  well  as  to  the  extent  to 
which  FOIA  disclosures  serve  those 
interests  overall  Requesters  shaO  be 
given  a  reasonable  opportunity  in  the 
administrative  process  to  provide 
information  bearing  upon  this 
consideration. 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  'primarily  in  the 
commercial  interest  of  the  requester. "  A 
fee  waiver  or  reduction  is  warranted 
only  where,  once  the  "public  interest" 
standard  set  out  in  paragraph  (d)(2)  of 
this  section  is  satisfied,  that  pubhc 
interest  can  fairly  be  regarded  as  greater 
in  magnitude  than  that  of  the  requester's 
commercial  interest  in  disclosure.  The 
Secretary  shall  ordinarily  presume  that, 


where  a  news  media  requester  has 
satisfied  the  "public  interest"  standard, 
that  will  be  the  interest  primarily  served 
by  disclosure  to  that  requester. 
Disclosure  to  data  brokers  or  others  who 
compile  and  market  government 
information  for  direct  economic  return 
shall  not  be  presumed  to  primarily  serve 
the  "public  interest" 

(4)  Where  only  a  portion  of  the 
requested  records  satisfies  bodi  of  the 
requirements  for  a  waiver  or  redaction 
of  fees  under  this  paragraph,  a  waiver  or 
reduction  shall  be  granted  oiUy  as  to 
that  portion. 

(5)  Requests  for  the  waiver  or 
reduction  of  fees  shaQ  address  each  of 
the  facton  Ksted  in  paragraphs  (dK2) 
and  (3)  of  this  section,  as  diey  apply  to 
each  record  request 

(e)  Notice  of  anticipated  fees  in 
excess  of  $25.00.  Where  the  Secretary 
determines  or  estimates  diat  the  fees  to 
be  assessed  under  diis  section  may 
amount  to  more  dian  $25.00,  he  shall 
notify  the  requester  as  soon  as 
practicable  of  the  actual  or  estimated 
amount  of  the  fees,  unless  the  requester 
has  indicated  in  advance  his  wilHngness 
to  pay  fees  as  high  as  those  anticipated. 
(If  only  a  portion  of  the  fee  can  be 
estimated  readily,  the  Secretary  shall 
advise  the  requester  that  the  estimated 
fee  may  be  oiily  a  portion  of  the  total 
fee.)  In  cases  where  a  requester  has 
been  notified  diat  actual  or  estimated 
fees  may  amount  to  more  than  $25.00, 
the  request  will  be  deemed  not  to  have 
been  received  until  the  requester  has 
agreed  to  pay  die  anticipated  total  fee. 
A  notice  to  ^e  requester  pursuant  to 
this  paragraph  shall  offer  him  the 
opportunify  to  confer  with  agency 
personnel  in  order  to  reformulate  his 
request  to  meet  his  needs  at  the  lower 
cost. 

(f)  Aggregating  requests.  Where  the 
Secretary  reasonably  believes  that  a 
requester  or  a  group  of  requesters  acting 
in  concert  is  attempting  to  divide  a 
request  into  a  series  of  requests  for  die 
purpose  of  evading  die  assessment  of 
fees,  die  Secretary  may  aggregate  any 
such  requests  and  diaige  accordingfy. 
The  Secretary  may  presume  that 
multiple  requests  of  such  type  made 
within  a  30-day  period  have  been  made 
in  order  to  evade  fees.  Where  requests 
are  separated  by  a  longer  period,  the 
Secretary  shall  aggregate  diem  only 
where  there  exists  a  reasonable  basis 
for  determining  that  said  aggregation  is 
warranted,  e.g.,  where  the  requests 
involve  cleariy  related  matters.  Multiple 
requests  involving  unrelated  mattera 
shall  not  be  aggregated. 

(g)  Advance  payments.  (1)  Where  the 
Secretary  estimates  that  a  total  fee  to  be 
assessed  under  this  section  is  likely  to 


exceed  $250.00,  the  Secretary  may 
require  the  requester  to  make  an 
advance  payment  of  an  amount  up  to 
the  entire  estimated  fee  before 
b^inning  to  process  the  request  except 
where  die  Secretary  receives  a 
satisfactory  assurance  of  full  payment 
from  a  requester  with  a  history  of 
prompt  payment 

(2)  Where  a  requester  has  previously  ~~ 
failed  to  pay  a  records  access  fee  within 
30  days  of  the  date  of  billing,  the 
Secretary  may  require  the  requester  to 
pay  the  full  amount  owed,  phis  any 
applicable  interest  (as  provided  for  in 
paragraph  (h)  of  this  section),  and  to 
make  an  advance  payment  of  the  full 
amount  of  any  estimated  fee  before  he 
be^ns  to  process  a  new  request  or 
continues  to  process  a  pending  request 
from  that  requester. 

(3)  For  requests  other  than  those 
described  in  paragraphs  (g)(1)  and  (2)  of 
this  section,  the  Secretary  sliall  not 
require  the  requester  to  make  an 
advance  payment  i.e.,  a  payment  made 
before  work  is  commcaoced  or  cuntinaed 
on  a  request  Payment  owed  on  watk 
already  completed  is  not  an  advance 
payment 

(4)  Where  the  Secretary  acts  onder 
paragraph  (gKl)  or  (2)  of  this  section,  the 
administratTve  time  limits  described  in 
subsection  (aM6]  of  die  FOIA  for  die 
processing  of  an  initial  request  or  an 
appeal  plus  peimissible  extensions  of 
these  tioie  limits,  shall  be  deemed  not  to 
begin  to  mn  until  the  Secretary  has 
received  payment  of  the  assessed  fee. 

(h)  Charging  interest  The  Secretary 
may  assess  interest  charges  on  an 
unpaid  bid  starting  on  the  3l8t  day 
following  the  day  on  wfaidi  the  bill  was 
sent  to  the  requester.  Once  a  fee 
payment  has  been  received  by  the 
Secretary,  even  if  not  processed,  the 
accrual  of  interest  shall  be  stayed. 
Interest  diarges  shall  be  assessed  at  the 
rate  prescribed  in  section  3717  of  title  31 
U.S.C.  and  shall  accrue  from  die  date  of 
the  billing.  The  Secretary  shall  follow 
the  provisions  of  the  Debt  CoHection  Act 
of  19a2.  Pub.  L  97-265  (Oct.  25. 1982). 
and  its  implementing  procedures, 
including  die  use  of  consumer  reporting 
agencies,  collection  agencies,  and  offset. 

(i)  Other  statutes  specifically 
providing  for  fees.  (1)  The  fee  sdiedule 
of  this  section  does  not  appfy  with 
respect  to  the  charging  of  fees  under  a 
statute  specifically  providing  for  setting 
the  level  of  fees  for  particular  types  of 
records — i.e.,  any  statute  that 
specifically  requires  a  government  entity 
such  as  the  Government  fainting  Office 
or  the  National  Technical  Information 
Service,  to  set  and  collect  fees  for 
particular  types  of  records — in  order  to: 
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(i)  Sarvt  both  the  general  public  and 
private  Mctor  oraaniaatioM  by 
conveniently  maJdng  available 
government  information: 

(ii)  Ensure  that  group*  and  individuals 
pay  the  cost  of  publications  and  other 
services  that  are  for  their  special  use  so 
that  these  costs  are  not  borne  by  the 
general  taxpaying  public: 

(iil)  Operate  an  information- 
dissemination  activity  on  a  self- 
sustaining  basis  to  tlM  maximum  extent 
possible:  or 

(iv)  Return  revenue  to  the  Treasury  for 
defraying,  wholly  or  in  part  appropriate 
funds  used  to  pay  the  costs  of 
disseminating  government  information. 

(3)  Where  records  responsive  to 
requests  are  maintained  for  distribution 
for  agencies  operating  statutorily  based 
fee  schedule  programs,  the  Secretary 
shall  Inform  requesters  of  the  steps 
necessary  to  obtain  records  from  those 
sources. 

(i)  Definitions.  For  the  purpose  of  this 
section: 

(1)  The  term  '*direct  costs"  means 
those  expenditures  which  the  agency 
actually  incurs  in  searching  for  the 
duplicating  (and.  in  the  case  of 
commercial  use  requesters,  reviewing) 
records  to  respond  to  a  FOIA  request 
Direct  costs  include,  for  example  the 
salary  of  the  employee  performing  the 
work  (the  basic  rate  of  pay  for  the 
employee  plus  16  percent  of  that  rate  to 
cover  beneflts)  and  the  cost  of  operating 
duplicating  machinery.  Not  included  in 
dinct  coats  are  overhead  expenses  such 
as  costs  of  space  and  heating  or  lighting 
of  the  facility  in  which  the  records  are 
stored. 

(2)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request  including  page- 
by-page  or  line-by-llne  identification  of 
material  within  documents.  The 
Secretary  shall  ensure,  however,  that 
searches  are  undertaken  in  the  most 
efficient  and  least  expensive  manner 
reasonably  possible:  thus,  for  example, 
the  Secretary  shaU  not  engage  in  line- 
by-line  search  where  merely  duplicating 
an  entire  document  would  be  quicker 
and  less  expensive. 

(3)  The  term  "duplication  refers  to  the 
process  of  making  a  copy  of  a  record 
necessary  to  respond  to  s  FOIA  request 
Such  copies  can  take  the  form  of  payer 
copy,  microform,  audio-visual  materials, 
or  machine-readable  documentation 
(e^.  magnetic  tape  or  disk),  among 
othwrs.  The  copy  provided  shall  be  in  a 
form  that  is  reasonably  usable  by 
requesters. 

(4)  The  term  "review**  refer*  to  the 
process  of  examining  a  record  located  in 
response  to  a  request  in  order  to 
determine  whethier  any  portion  of  it  is 


permitted  to  be  withheld.  It  also 
includes  processing  any  record  for 
disclosure,  e-g^  doing  all  that  is 
necessary  to  excise  it  and  otherwise 
prepare  it  for  release,  although  review 
costs  shall  be  recoverable  even  where 
there  ultimately  is  no  disclosure  of  s 
record.  Review  time  does  not  Include 
time  spent  resolving  general  legal  or 
policy  Issues  regarcung  the  application 
of  exemptions. 

(5)  The  term  "commercial  use"  in  the 
context  of  a  request  refers  to  a  request 
from  or  on  behalf  of  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
Interests  of  the  requester  or  the  person 
on  whose  behalf  the  request  is  made, 
which  can  Include  furthering  those 
interests  through  litigation.  The 
Secretary  shall  determine,  as  well  as 
reasonably  possible,  the  use  to  which  a 
requester  will  put  the  records  requested 
Where  the  circumstances  of  a  request 
suggest  that  the  requester  will  put  the 
records  sought  to  a  commercial  use, 
either  because  of  the  natiire  of  the 
request  itself  or  because  the  Secretary 
otherwise  has  reasonable  cause  to 
doubt  a  requester's  stated  use,  the 
Secretary  ijiall  provide  the  requester  a 
reasonable  opportimity  to  submit  further 
clarification. 

(0)  The  term  "educational  institution" 
refer*  to  a  pre*chooL  a  public  or  private 
elementary  or  secondary  school  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  and  an 
Institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research.  To  be  eligible  for 
inclusion  in  this  category,  a  requester 
must  show  that  the  request  is  being 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  iiutitution  and 
that  the  records  are  not  sought  for  a 
commercial  use  but  are  souf^t  in 
furtherance  of  scholarly  research. 

(7)  The  term  "noncommercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial"  basis  as  that  term  is 
referenced  in  paragraph  (J)(5)  of  this 
section,  and  which  Is  operated  solely  for 
the  purpose  of  oooductlM  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry.  To  be  eligible  for 
Inclusion  in  this  category,  a  requester 
must  show  that  the  request  is  being 
ouide  as  authorized  by  and  under  the 
auspices  of  s  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use  but  are  sought  in 
furtherance  of  scientific  research. 

(8)  The  term  "representative  of  the 
news  media"  refers  to  any  person 


actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
wrould  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broad^sting  to  the  public  at  large  and 
publishers  (^  periodicals  (but  only  in 
those  instances  where  they  can  qualify 
as  disseminators  of  "news"  who  make 
their  products  available  for  purchases  or 
subscription  by  the  general  public  For 
"freelance"  (ournalists  to  be  regarded  as 
wori(ing  for  a  news  organization,  they 
must  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization:  a  publication  contract 
would  be  the  clearest  proof,  but  the 
Secretary  shall  also  look  to  the  past 
publication  record  of  a  requester  in 
making  this  determination.  To  be 
eligible  for  inclusion  in  this  category,  a 
requester  also  must  not  be  seeking  the 
requested  records  for  a  commercial  use. 
In  this  regard,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  for  a  commercial  use. 

(k)  Chatges  for  other  services  and 
materials.  Apart  from  the  other 
provisions  of  this  section,  where  the 
Secretary  elects,  as  a  matter  of 
administrative  discretion,  to  comply 
with  a  request  for  a  special  service  or 
materials,  sudi  as  certifying  that  records 
are  true  copies  or  sending  them  other 
than  by  ordinary  mail  the  actual  direct 
costs  of  providing  the  service  or 
materials  shall  be  charged. 

3.  Section  201.21  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§201.21 


(c)  Information  requested  in  cases  or 
matters  to  which  the  Commission  is  not 
a  party.  (1)  The  procedure  specified  in 
this  section  will  apply  to  all  demands 
directed  to  Commission  employees  for 
the  production  of  documents  or  for 
testimony  that  relates  in  any  way  to  the 
employees'  official  duties.  "These 
procedures  will  also  apply  to  demands 
directed  to  former  employees  if  the 
demands  seek  nonpublic  materials  or 
information  acquired  during 
Commission  employment,  lite 
provisions  of  paragraph  (c)(2)  of  this 
section  nvill  also  apply  to  demands 
directed  to  the  agency.  For  purposes  of 
this  section,  the  term  "demand"  means 
any  request  order  or  subpoena  for 
testimony  or  production  of  documents; 
the  term,  "subpoena"  means  any 
compulsory  process  in  a  case  or  matter 
to  whidi  the  Commission  is  .wt  a  party: 


the  term  "nonpublic"  includes  any 
material  or  information  which,  under 
{  201.21(b).  is  exempt  frtnn  availability 
for  public  inspection  and  copying;  the 
term  "employee"  means  any  current  or 
former  officer  or  employee  of  the 
Commission;  the  term  "document*" 
means  all  records,  papers  or  official 
files,  including  without  limitation, 
official  letters,  telegrams,  memoranda, 
reports,  studies,  calendar  and  diary 
entries,  graphs,  notes,  charts, 
tabulations,  data  analysis,  statistical  or 
information  accumulations,  records  of 
meetings  and  conversations,  film 
impressions,  magnetic  tapes,  and  sound 
or  mechanical  reproductionr.  the  term 
"case  or  matter"  means  any  civil 
proceeding  before  a  court  of  law. 
administrative  board,  hearing  officer,  or 
other  body  conducting  a  legal  or 
administrative  proceeding  in  which  the 
Commission  is  not  a  named  party. 

(2)  Prior  to  or  simultaneously  with  a 
demand  to  a  Commission  employee  for 
the  production  of  documents  or  for 
testimony  concerning  matters  relating  to 
official  duties,  the  party  seeking  such 
production  or  testimony  most  serve 
upon  the  General  Counsel  of  the 
Commission  an  affidavit  or  if  that  is  not 
feasible,  then  a  statement  which  sets 
forth  the  tiUe  of  the  case,  the  forum,  tiie 
party's  interest  in  the  case.  Uie  reasons 
for  the  request  and  a  showing  that  the 
desired  testimony  or  documents  are  not 
reasonably  available  from  any  other 
source.  Where  testimony  is  sought  the 
party  must  also  provide  a  stunmary  of 
the  testimony  desired,  the  intended  use 
of  the  testimony,  and  show  that 
Commission  records  could  not  be 
provided  and  used  instead  of  the 
requested  testimony.  A  subpoena  for 
testimony  frtim  a  Commission  employee 
concerning  official  matters  or  for  the 
production  of  documents  shall  be  served 
in  accordance  «vith  Rule  45  of  ttie 
Federal  Rules  of  Civil  Procedure  and  a 
copy  of  the  subpoena  shall  be  sent  to  the 
General  Counsel. 

(3)  Any  employee  or  former  emf^yee 
who  is  served  with  a  subpoena  or  other 
demand  shall  promptly  advise  the 
General  Counsel  of  the  service  of  the 
subpoena  or  other  demand,  the  nature  of 
the  documents  or  information  sought 
and  all  relevant  facts  and 
circumstances. 

(4)  Absent  written  authorization  from 
the  Chairman  of  the  Commission 
("Chairman"),  the  employee  shall 
respectfully  decline  to  produce  the 
requested  documents,  to  testify,  or  to 
otherwise  disclose  requested 
information.  If  a  court  rules  that  the 
demand  must  be  complied  with  despite 
the  absence  of  such  written 
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authorization,  the  employe  upon  whom 
the  demand  is  made  shall  respectfully 
refuse  to  comply  based  upon  these 
regulations  and  Touhy  v.  Ragan,  340 
U.S.  462  (1951). 

(5)  The  Chairman  will  consider  and 
act  upon  subpoena  under  this  section 
with  due  regard  for  statutory 
restrictions,  the  Conunission's  rules  and 
the  public  interest  taking  into  account 
such  factors  a*  the  need  to  conserve 
employee's  time  for  conducting  official 
business,  the  need  to  prevent  the 
expenditure  of  the  United  States 
government's  time  and  money  for 
private  purposes,  the  need  to  maintain 
impartiality  between  private  litigants  in 
cases  where  no  substantial 
governmental  interest  is  involved,  and 
the  relevant  legal  standards  for 
determining  whether  justification  exit* 
for  the  disclosure  of  nonpublic 
information  and  documents.  If  the 
Chairman  determines  that  the  subpoena 
documents  or  information  are  protected 
by  a  privilege  or  that  the  Commisnon 
has  a  duty  in  law  or  equity  to  protect 
such  documents  or  information  from 
disclosure,  the  General  Counsel  shall 
move  the  court  to  quash  the  subpoena  or 
for  other  appropriate  action. 

(6)  The  General  Counsel  may  consult 
or  negotiate  with  counsel  or  tbie  party 
seeking  testimony  or  documents  to 
refine  and  limit  the  demand  so  that 
comphance  is  less  burdensome,  or 
obtain  information  necessary  to  make 
the  determination  described  in 
paragraph  (c)(5)  of  this  section.  Failure 
of  the  counsel  or  party  seeking  die 
testimony  or  documents  to  cooperate  ni 
good  faith  to  enable  the  General 
Counsd  to  make  an  informed 
recmnmendation  to  the  (Airman  under 
paragraph  (c)(5)  of  this  section  may 
serve  as  the  basis  for  a  determination 
not  to  comply  with  the  demand. 

(7)  Permission  to  testify  will  in  all 
cases,  be  limited  to  the  information  set 
forth  in  the  affidavit  as  described  in 
paragraph  (c)(2)  of  this  section,  or  to 
such  portions  thereof  as  the  Chairman 
deems  proper. 

(8)  If  the  Chairman  authorizes  the 
testimony  of  an  employee,  then  the 
General  Counsel  shall  arrange  for  the 
taking  of  the  testimony  by  ntetbods  that 
are  lea*t  disruptive  of  the  official  duties 
of  the  employee.  Testimony  may.  for 
example,  be  provided  by  affidavits, 
answers  to  interrogatories,  written 
depositions,  or  depositions  transcribed, 
recorded,  or  preserved  by  any  other 
means  allowable  by  law.  Costs  of 
providing  testimony,  including 
transcripts,  wil  be  borne  by  the  party 
requesting  the  testimony.  Such  costs 
shall  also  include  reimbursing  the 


Commission  for  the  usual  and  ordinary 
expenses  attendant  upon  the  employee's 
absence  from  his  or  her  official  duties  in 
connection  with  the  case  or  matter, 
including  the  employee's  salary  and 
applicable  overhead  chaige*  and  any 
necessary  travel  expenses. 

(9)  The  Secretary  in  consultation  with 
the  General  Counsel  is  further 
authorized  to  charge  reasonable  fees  to 
parties  demanding  documents  or 
information.  Such  fees,  calculated  to 
reimburse  the  government  for  the 
expense  of  responding  to  such  demand, 
may  include  the  costs  of  time  expended 
by  Commission  employees  to  process 
and  respond  to  the  demand,  attorney 
time  for  reviewing  the  rffianfl  and  for 
related  legal  woiic  in  connection  «vith 
the  demand,  and  expenses  generated  by 
equipment  used  to  search  for.  produce 
and  copy  the  responsive  information.  In 
general,  such  fees  will  be  assessed  at 
the  rates  and  in  the  manner  specified  in 
§201 .20  of  tills  part 

(10)  This  section  does  not  affect  the 
right*  and  procedure*  governing  the 
public  access  to  official  docmnents 
pursuant  to  the  Freedom  of  Information 
Act  or  the  Privacy  Act 

(11)  This  section  is  intended  to 
provide  instractions  to  Comnnssioa 
employees  aiul  does  not  create  any  right 
or  benefit  substantive  or  procedural 
enforceable  by  any  party  against  the 
Commission. 

issued:  January  11, 1988. 
By  order  of  the  Commission. 

KMUMtfa  K.  MSMM. 

Secretary. 

[FR  Doc  88-1253  FOed  l-1»-«:  8:45  a*i) 
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26CFRPwt1 

(MTL-1S2-M] 

Umttation  of  Foreign  Tax  CroM  for 
Foraign  Oi  and  Qaa  Taxaa 

AOENCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

BUMMAIIY;  This  document  conUins  ~ 
proposed  Income  Tax  Regulations 
relating  to  the  amendments  made  to  the 
Internal  Revenue  Code  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA).  The  amendments  require 
that  foreign  oil  and  gas  extraction 
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incom*  and  losses  from -all  foreign 
countries  be  aggregated  before 
computing  the  limit  on  credilability  of 
foreign  taxes.  The  amendments  also 
repeal  the  separate  application  of  the 
foreign  tax  credit  limitation  to  taxes  on 
foreign  oil  related  income.  In  the  Rules 
and  Regulations  portion  of  this  Federal 
lsglsls».  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
these  matters.  The  text  of  those 
temporary  regulations  also  serves  aa  the 
comment  document  for  this  proposed 
rulemaking. 


:  Written  comments  and  requette 
for  a  public  hearing  must  be  delivered  or 
mailed  by  April  24. 1960.  The 
amendments  are  proposed  to  be 
effective,  generally,  for  taxable  years 
beginning  after  December  31. 1962. 


;  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue  (Attention: 
CC*CORP:TJt  INTL-1S2-86). 
Washington.  DC  20224. 


IkTMN  CONTACT! 

Richard  L  Chewning  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.,  Washington 
DC  20224  (Attention:  CQCORRTrR 
(INT1^152-M))  (202-«fl&-6384.  not  a  toll- 
free  call).  ,,^„, 


Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Regbter  and 
new  II  1.907  (a)-OAT.  1.907  (c)-lAT. 
1.907  (a)-OT  through  1.907  (f)-lT.  The 
final  regulations  that  are  proposed  to  be 
based  on  the  temporary  regulations 
would  amend  28  CFR  Part  1  to  conform 
the  regulations  to  changes  made  to 
section  907  by  section  211  (96  Stat  448) 
of  TEFRA.  For  the  text  of  the  temporary 
regulations,  see  T.0. 8240  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  RagMer. 

Spadal  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  mafor  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  Although  this  document 
is  a  notice  of  proposed  rulemaking  that 
solicits  public  comments,  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply  because  it  has 
been  determined  that  these  proposed 
regulations  are  interpretative.  Therefore, 
an  initial  Regulatory  Flexibility  Analysis 


is  not  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C  Chapter  6). 

Comments  and  Requests  for  a  Pubttc 
Haariag 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Conunissioner 
of  Internal  Revenue.  All  comments  will 
be  available  for  public  inspection  and 
cop3ring.  A  public  hearing  will  be  held 
upon  written  request  by  any  person  who 
has  submitted  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Fadaral  Regi^. 

Drafting  Infonnatloo 

The  principal  author  of  these 
regulations  is  Richard  L  Chewning  of 
the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  fix>m  offices  of 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  these  regulations. 

List  of  Subjects  in  28  CFR  IMl  dirou^ 
1JB7-1 

Income  taxes.  Corporate  deductions. 
Aliens.  Exports.  DISC  Foreign 
^  investment  in  U.S.,  Foreign  tax  credit 
1'SC  Sources  (tf  income.  United  States 
investments  abroad. 

Proposed  Amendments  to  the 
Regulalioos 

The  temporary  regulations  T.D.  8240, 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Fetfaral 
Register  are  hereby  also  proposed  as 
final  regulations  under  section  907  of  the 
Internal  Revenue  Code  of  1986. 
Lawrsoos  B.  GUrfM, 
Commiaaioner  of  Internal  Revenue. 
|FR  Doc  80-450  Filed  1-19-08: 8:45  afn| 


26  cm  Parts  1. 501. 504. 505. 506, 507. 
511. 512, 516. 516.  and  602 
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AHocaHon  and  AppoillonwwntoC 


AQOtCY:  Internal  Revenue  Service. 
Treasury. 

ACTMNC  Notice  of  public  hearing  on 
proposed  regulations. 


regulations  relating  to  allocation  of 
apportionment  of  interest  expense  and 
certain  other  expenses  for  purposes  of 
the  foreign  tax  oedit  rules  and  certain 
other  international  tax  provisions. 

OATit:  The  public  hearing  will  be  held 
on  Tuesday.  February  21. 1989. 
beginning  at  lOKX)  a.m.  Outlines  of  oral 
conunents  must  be  delivered  on  or 
mailed  by  Tuesday.  February  7, 1969. 

ADOana:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium.  Seventh 
Floor.  7400  Corridor.  Internal  Revenue 
Building.  1111  Constitution  Avenue  NW.. 
Washington.  DC  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to  the  Commissioner  of 
Internal  Revenue,  Attn:  CC:CORP:T:R 
(IL-e52-86).  Washington.  DC  20224. 


T.  This  document  provides 
notice  of  a  public  hearing  on  proposed 


Angela  D.  Wilbum  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate).  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20224,  telephone  202- 
566-3035.  (not  a  toll-free  call). 

•UWLIMINTARV  aypaauTiON.  The 

subject  of  the  public  hearing  is  proposed 
regtilations  under  sections  861(b),  863(a). 
863(b)  and  864(e)  of  the  Internal 
Revenue  Code  of  1986.  The  proposed 
regulations  appeared  in  the  Federal 
Register  for  Wednesday.  September  14, 
196&  at  page  35525  (53  FR  35525). 

The  rules  of  {  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  conunents  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Tuesday. 
February  7, 1960,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 


By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Cyntliia  E.  Grigriiy. 

Acting  Chief.  Regulations  Unit,  Assistant 

Chief  Counsel  (Corporate}. 

|FR  Doc  89-1337  Filed  1-19-89: 8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPan52 

(FRL-3907-3] 

Approval  and  Promulgation  Of 
knplaniantation  Plansj  HNnoia 

AOCNCv:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Notice  of  proposed  rulemaking; 
extension  of  the  public  comment  period. 


:  On  November  3. 1988  (53  FR 
44491).  USEPA  proposed  rulemaking  on 
a  revision  to  the  Olinois  State 
Implementation  Plan  (SIP)  for  Ozone. 
The  revision  pertains  to  an  alternative 
control  strategy  (or  bubble)  for  the 
General  Electric  Major  Appliance 
Business  Group  (GE)  plant  located  in 
Cook  County.  Illinois.  USEPA's  action  is 
based  upon  a  revision  request  which 
was  submitted  by  the  State.  USEPA 
proposed  to  disapprove  the  bubble 
because  it  failed  to  satisfy  the  baseline 
and  progress  requirements  of  the 
December  4. 1986,  Emissions  Trading 
Policy  Statement  (51  FR  43814).  Further, 
the  bubble  is  not  consistent  with  USEPA 
policy  on  transfer  efficiency  credit 

At  the  request  of  the  State  of  Illinois, 
the  public  comment  period  was 
extended  until  January  2, 1989,  to  allow 
the  State  additional  time  to  develop 
comments  on  the  complex  issues 
presented  in  the  proposed  rulemaking. 

DATE:  Comments  were  accepted  if 
received  on  or  before  January  2, 1989. 

ADOWKtCti  Conunents  were  submitted 
to:  Gary  Gulezian.  Chief,  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch.  Region  V,  U.S.  Environmental 
Protection  Agency  (5AR-26).  230  South 
Dearborn  Street  Chicago.  Illinois  60604. 

roa  RMTNin  wifoanATiON  contact: 

Randolph  O.  Cano.  (312)  886-6036. 

Dated:  January  11. 1989. 
VaMas  V.  Adamkus. 
Regional  Administrator. 
(FR  Doc  89-1358  Filed  1-19-89:  8:45  am) 
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40  CFR  Part  52 

[FRL-3S07-7] 

Propoaed  DJeapproval  of  Air  QuaMty 


aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  disapprove 
a  State  Implementation  Plan  (SIP) 
revision  request  submitted  by  the  State 
of  Louisiana  on  September  3. 1967.  The 
revision,  as  requested,  consists  of  an 
order  by  the  Louisiana  Department  of 
Environmental  Quality  approving  a 
compliance  demonstration  submitted  by 
General  Motors  Corporation  (GM).  That 
demonstration  purports  to  show  that  the 
topcoat  operation  of  a  light  duty  truck 
assembly  facility  in  Shreveport. 
Louisiana  complies  with  Louisiana  Air 
Quality  R^ation  (LAQR)  22.9.2(f) 
throu^  "equivalency,"  primarily  on  the 
basis  of  improved  transfer  efficiency. 
The  emission  rate  which  GM  claims  to 
have  achieved  is  not  however, 
equivalent  to  the  requirements  of  the 
regulation  as  applied  to  GM's  facility. 
Indeed,  the  transfer  efficiency  GM  now 
claims  is  far  lower  than  it  indicated  in 
obtaining  a  1977  determination  of  lowest 
achievable  emission  rate  (LAER)  for  the 
topcoat  operation.  GM's  demonstration 
is  also  deficient  in  using  yearly 
averaging  to  show  compliance  with  an 
instantaneous  standard  and  estimates 
instead  of  actual  values  determined 
from  performance  testing. 
DATE:  Comments  must  be  received  on  or 
before  February  22. 1989. 
AOORESS:  Written  conunents  should  be 
addressed  to  Mr.  Thomas  Diggs,  Chief 
(6T-AN).  SIP/NSR  Section.  Air 
Programs  Branch,  EPA  Region  VI,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
Documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  same 
address  and  at  the  offices  of  the 
Louisiana  Department  of  Environmental 
Quality,  625  North  4th  Street  Baton 
Rouge,  Louisiana  70804.  Anyone  wishing 
to  examine  those  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  examination. 
FOR  njRTHER  INFORMATION  CONTACT. 
Mr.  Gregg  Guthrie.  SIP/NSR  Section 
(6T-AN),  Air  Programs  Branch,  EPA 
Region  VI,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733;  Telephone  (214)  655- 
7214  or  FTS  255-7214.  Reference  File  SIP 
1-2-2-25. 

SUFPLEMENTARV  INFORMATION:  In  May 
1977,  EPA  issued  a  control  technique 


guideline  (CTG)  entitled  "Control  of 
Volatile  Organic  Emissions  from 
Existing  Stationary  Sources — ^Volume  II: 
Siuf  ace  Coating  of  Cans.  Coils.  Paper, 
Fabrics,  Automobiles,  and  Light  Duty 
Trucks."  {EPA-450/2-77-006).  That 
guideline  discussed  various  types  of 
industrial  coatings  processes,  identified 
reasonably  available  control 
technologies  (RACT)  for  reducing 
volatile  organic  compound  (VOC) 
emissions  from  existing  sources  and 
provided  sample  regulatory  language  for 
states  to  use  in  imposing  emission 
limitations  based  on  those  technologies. 

Generally,  the  CTG  for  automobiles 
and  light  duty  trucks  recommended  the 
use  of  low  solvent  coatings  for  reducing 
VOC  emissions  from  existing  coatings 
lines.  In  relevant  part  it  found  that  a 
waterbome  topcoat  process,  in  which 
solids  (resins  and  pigments)  were  mixed 
with  a  limited  amount  of  organic 
solvents  and  a  larger  amount  of  water, 
resulted  in  reduced  topcoat  VOC 
emissions  when  compared  to 
conventional  solvent-borne  coatings. 
The  CTG  thus  recommended  that  states 
base  VOC  RACT  level  emission  limits 
on  the  waterbome  topcoat  process, 
which  was  then  used  in  GM  auto 
assembly  plants  in  Southgate  and  Van 
Nuys.  California.  The  CTG  concluded 
that  automobile  topcoat  operations 
could  generally  be  required  to  use 
coatings  containing  no  more  than  2.8 
pounds  of  VOC  per  gallon  of  coating 
(less  water)  or  obtain  equivalent  VOC 
reductions  by  other  means,  e-g..  capture 
and  destruction  of  VOC  throi^ 
incineration. 

After  EPA  issued  the  1977  CTG  and  a 
number  of  states  had  adopted  RACT 
level  control  requirements  based  on  its 
recommendations,  topcoat  technology 
development  took  a  new  direction  in  the 
American  auto  industry.  Instead  of 
reducing  VOC  emissions  through 
conversion  to  waterbome  topcoats,  the 
industry  focused  its  attention  on  trying 
to  achieve  equivalent  emission 
reductions  by  developing  "higher  solids" 
solvent-bome  topcoats.  Higher  solids 
solvent-bome  topcoats  contain  more 
solids  and  less  VOC  than  conventional 
solvent-bome  topcoats,  but  more  VOC 
than  waterbome  topcoats.  Because 
solvent-bome  coatings  could  be  more 
efficiently  applied  than  waterbome 
coatings,  much  industry  interest  was 
centered  on  the  degree  to  which 
improved  transfer  efficiency  (TE) '  could 


■  TE  is  lite  ratio  between  coiuuined  mIkK  i.e- 
solids  passing  through  the  application  equipment 
and  applied  solids,  i.e..  solids  that  remain  on  the 
coated  object.  The  difference  between  applied  and 
consumed  solids  is  known  as  "overspray."  At  60% 
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offset  or  ehminate  emissions  which 
would  othenvls*  occur  from  using 
solvent-bonie  topcoats.  Auto 
manufacturers  mainteined  that  they 
would  emit  no  more  VOC  to  the 
atmosphere  usinf  high  solids  solvent- 
borne  topcoets  applied  at  higher  TE 
than  they  would  uaing  the  waterbome 
topcoats  forming  the  besis  for  typical 
RACTT  regulationa. 

Responding  to  this  issoe.  Richard  G. 
Rhoads.  Director  of  EPA's  Control 
Program  Development  Division,  issued 
memorande  on  October  6. 1978.  May  24. 
197a,  Ittly  3. 1979,  and  May  S,  19ea  in 
essmce.  thoee  memoranda  set  forth 
methods  for  mathemeticaUy  converting 
a  typical  RACT  standard  expressed  in 
pounds  of  VOC  per  gallon  of  coating 
(less  water),  to  a  RACT  "solids 
consumed"  standard  under  which  the 
effects  of  add-on  controls  could  be 
evaluated,  and  to  a  "solids  applied" 
standard  with  which  the  effect  of 
improved  TE  could  also  be  evaluated. 
Although  the  methods  recommended  by 
the  Rhoads  memoranda  were  based  on 
sound  technical  reesoning.  their 
application  required  a  higher  degree  of 
sophisticatioo  than  die  basic  RACT 
regulations  recommended  by  the  CTG. 
Protracted  negotiations  between 
industry  and  EPA  representatives 
eventually  resulted  in  the  development 
of  mutually  satisfactory  regulatory 
fonnals  and  methods  fbr  determining  the 
variables  required  for  calculating  VOC 
emissions  of  specific  sources.* 

While  these  national  policies  on 
controlling  emissions  from  existing  auto 
and  truck  assembly  plants  were 
evolving,  the  somewhat  convoluted 
chain  of  events  leading  to  today's 
proposal  began,  bi  1977,  the  same  year 
EPA  issued  the  CTG.  GM  submitted  a 
permit  application  to  the  State  of 
Louisiana,  seeking  approval  of  its  plans 
to  construct  and  operate  a  new  light 
duty  truck  assembly  plant  in  ShreveporL 
Louisiana.  Because  monitoring  data 
indicated  Shreveport  a  nonattainment 
area  for  ozone.  EPA's  Emissions  OfFiMi 
Interpretive  Ruling,  published  at  41  PR 
55524  (December  21. 1979).  required  that 
GM  obtain  offsetting  VOC  reductions 
from  existing  facilities  in  die  area  and 
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comply  with  the  lowest  achiavaUt 
emission  rate  (LAER)  for  VOC 

At  the  time.  GM  maintained  that  the 
topcoat  operation  of  its  proposed  plant 
would  achieve  LAER  becauae  it  would 
use  the  same  type  of  waterbome 
coatings  recommended  by  the  CTG. 
Using  emissions  data  from  a  truck 
assembly  plant  in  Fremont  California 
(which  used  conventional  solvent-bome 
coatings)  and  adjusting  it  for  the 
reducMl  VOC  content  of  the  waterbome 
coatings  it  intended  to  use  in  Shreveport 
and  operational  differences  between  the 
facilities,  CM  calculated  its  hourly  and 
yearly  VOC  emissions  from  the 
proposed  topcoat  operation  (as  well  as 
other  plant  processes),  thus  quantifying 
the  required  offsets.  After  review  of 
those  calculations  and  after  CM 
obtained  offsetting  emission  reductions 
totalling  3,726  tons  per  year.  EPA 
approved  Louisiana's  issuance  of  GM's 
preconstructioo  permit.  See  43  PR  36114 
(August  15. 1978):  44  PR  15704  (March  15. 
1979). 

Subsequently,  the  State  adopted 
Louisiana  Air  Quality  Regulation 
(LAQR)  22.9.2,  which  EPA  approved  as 
part  of  the  SIP  at  47  PR  53412  (October 
2a  1S81).  Althoi«h  LAQR  22.9.2 
purported  to  limit  VOC  emissions  from 
all  "new  and  existing"  automobile  and 
light  duty  track  assembly  surface 
coating  operations,  GM's  plant  was  the 
only  such  source  in  Louisiana  and  thus 
the  only  one  to  which  the  regulation 
applied.  The  part  of  the  regulation  here 
relevant.  LAQR  22.9.2(f).  required  that 
GM  use  coatings  containing  less  than  2.8 
pounds  of  VOC  per  gallon  of  coating 
(less  water)  in  its  topcoat  application 
area,  flashoff  area,  and  oven.  Because 
GM  had  already  committed  to  using 
such  coatings  to  obtain  its 
preconstruction  approval,  the  regulation 
imposed  no  significant  new 
requirements  on  its  topcoat  operation, 
but  provided  a  supplementary  means  of 
enforcing  EPA's  LAER  determination. 

By  the  time  it  completed  constructing 
the  Shreveport  facility.  GM  had 
abandoned  its  plans  to  use  waterbome 
topcoats  therein.  On  June  10, 1961,  GM 
requested  that  the  State  determine  the 
solvent-bome  coatings  it  now  wished  to 
use  in  the  plant's  topcoat  operation 
equivalent  (with  respect  to  VOC 
emissions)  to  the  waterbome  coatings 
on  which  its  LAER  permit  and  LAQR 
22.9.2(f)  were  based  because  they  would 
be  appUed  at  greater  TE.  On  July  17, 
1961.  Louisiana  initially  denied  CMt 
request  because  "the  documentation 
provided  is  insufficient  to  properly 
understand  your  proposal."  Later 
meetings  and  correspondence 
apparently  darified  the  issue  for  the 


State,  however,  because  it  granted  GM's 
request  to  use  solvent-bome  coatings  on 
March  5, 1982.  Louisiana  did  not 
however,  amend  GM's  permit  revise 
LAQR  22.g.2(f).  or  otherwise  seek  EPA 
approval  of  its  action. 

On  January  16, 1966.  EPA  issued  a 
notice  to  GM.  in  relevant  part 
identifying  a  violation  of  LAQR  22.9.2(f) 
in  the  major  spray  booths  of  the 
Shreveport  facility's  topcoat  area.  In 
response,  GM  submitted  a  new 
equivalency  demonstration  to  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQ)  on  June  25. 1986. 
requesting  that  it  be  approved  and 
submitted  to  EPA  as  a  SIP  revision 
request.  In  the  course  of  Louisiana's 
administrative  proceedings.  EPA 
reviewed  GM's  demonstration  and 
submitted  adverse  comments  on  its 
sufficiency,  along  with  Agency  guidance 
on  issues  for  consideration,  to  LDEQ. 
LDEQ  issued  a  final  order  in  the  matter 
on  August  26, 1967,  which  the  Govemor 
of  Louisiana  submitted  to  EPA  as  a 
requested  SIP  revision  on  September  3. 
1967. 

The  order  LDEQ  adopted  is  not  a 
regulation,  variance,  or  compliance 
order,  and  is  probably  considered  an 
interpretive  order  by  the  State.  The 
singular  nature  of  the  order  renders 
discussion  of  its  deficiencies  difficult 
but  the  remainder  of  today's  notice  sets 
forth  EPA's  primary  concerns. 

LDEQ's  order  recites  Hndings  of  fact 
then  "orders"  that 

Compliance  with  Section  22i).2(f)  of  the 
lx>ui8iana  Air  Quality  Regulationa  has  been 
and  is  allowed  llirough  equivalency  with  15.1 
pounds  of  VOC  per  gallon  of  solids  applied 
which  if  the  equivalent  emission  rate  of  2  8 
pounds  of  VOC  par  gallon  standard. 

In  arriving  at  this  conclusion.  LDEQ 
performed  the  conversion  calculations 
suggested  by  the  Rhoads  memoranda, 
using  a  baseline  TE  of  30%.  The  Rhoads 
memoranda  provide  guidance  for 
converting  RACT  limitations  which 
were  adopted  for  application  to  existing 
but  previously  unregulated  facilities.  In 
suggesting  that  an  assumed  30%  baseline 
TE  be  used  in  conversions,  the  Rhoads 
memoranda  reflect  EPA's  1979  decision 
that  such  existing  facilities  would 
achieve  about  30%  TE  if  they  began 
using  waterbome  coatings.  The  basis  for 
that  estimate  was  performance  testing  of 
GM's  Van  Nuys  end  Soothgate. 
California  auto  assembly  plants. 

In  converting  a  standard  applicable  to 
GM's  Shreveport  facility,  the  use  of  the 
generally  applicable  30%  RACT  baseline 
TE  is  inappropriate,  however.  GMs 
topcoat  fadhty  was  not  an  existing 
unregulated  facilify  when  Louisiana 
adopted  LAQR  22.9.2(0-  It  was  already 


required  to  use  waterbome  coatings  by 
its  LAER  permit  and  had  presumably 
designed  its  topcoat  operation  to  use 
them.  Under  such  circumstances,  it 
makes  little  sense  to  assume  the  facilify 
would  have  achieved  no  belter  TE  than 
older  facilities  which  were  retrofitted  for 
using  waterbome  coatings.  Indeed,  a 
GM  topcoat  operation  designed  for 
waterbome  coatings  in  Oklahoma  Cify, 
Oklahoma  achieved  a  TE  of  at  least  37% 
using  waterbome  coatings  from  1979  to 
1965.» 

Moreover,  in  1977,  GM  successfully 
objected  to  EPA  basing  its  LAER 
determination  on  data  from  its  Van 
Nuys  plant  explaining  that  fundamental 
differences  between  the  configurations 
of  trucks  and  autos  and  the  processes 
used  for  coating  them  made  comparison 
of  the  two  plants  inappropriate.  Thus, 
use  of  the  Van  Nuys  plant  data  was,  at 
GM's  behest  affirmatively  excluded 
from  consideration  in  determining  LAER 
for  its  topcoat  operation.  Because  LAQR 
22.9.2(0  was  apparently  adopted  as  a 
method  of  enforcing  that  determination, 
it  would  be  anomalous  indeed  for  EPA 
to  now  approve  the  State's  use  of  the 
Van  Nuys  data  (albeit  indirectly)  as  the 
presumptive  basis  for  the  regulation. 
Yet  at  GM's  behest  that  is  exactly  what 
Louisiana  has  done  in  its  conversion  of 
LAQR  22.9.2(0.  ignoring  the  regulatory 
history  associated  with  GM's  facilify 
and  emission  limits. 

Under  the  circumstances  underlying 
GM's  current  emission  limits.  EPA 
believes  the  State  should  have 
examined  GM's  applications  for 
preconstruction  approval  to  determine 
an  appropriate  baseline  TE  for  use  in  its 
conversion  calculations.  Although  GM 
did  not  specifically  identify  TE  in  those 
applications,  the  performance  it 
predicted  for  its  topcoat  operation  is 
possible  only  at  77%  TE.  Using  that 
figure  as  the  TE  baseline  in  the 
appropriate  conversion  calculations 
results  in  a  fmding  that  2.8  pounds  of 
VOC  per  gallon  of  coating  consumed 
(less  water)  is  equivalent  to  5.9  pounds 
of  VOC  per  gallon  of  solids  applied.  The 
altemate  compliance  target  which  LDEQ 
set  through  its  order  is  thus  far  too 
lenient.  This  is  not  the  only  deficiency  in 
the  requested  SIP  revision. 

Although  it  describes  no  method  for 
demonstrating  compliance  with  the 
defectively  lenient  "equivalent" 
limitation,  LDEQ's  order  states  as  a 
finding  of  fact  that: 


'  Alttraugh  the  Oklahoma  City  plant  exemplifies 
thp  difTerence  tielween  the  performance  of  facilities 
initially  desigmMJ  for  waterbome  coatings  and  those 
relrofitted  for  such  use.  EPA  is  not  suggesting  that 
Louisiana  should  have  used  37S  as  the  baseline  TE 
lor  its  conversion  cdiculations. 


Respondent  |CM|  provided  a 
demonstration  that  its  paint  usai^  results  in 
an  emission  of  14.7  pounds  of  VOC  per  gallon 
of  solids  applied  which  is  less  than  15.1 
equivalency  level. 

Apparently,  the  State  intended  to 
approve  GM's  demonstration  %vithout 
adopting  independent  criteria  under 
which  it  could  be  judged.  In  essence, 
LDEQ  has  attempted  to  adopt  GM's 
demonstration  methods  through 
incorporation  by  reference,  a  procedure 
failing  to  provide  objective  replicable 
standards  for  future  compliance 
demonstrations.  Under  the  Rhoads' 
memoranda,  which  the  State 
purportedly  used  in  developing  its  order, 
such  ad  hoc  actions  are  unapprovable. 

GM's  methods  do  not  moreover,  even 
demonstrate  compliance  with  the 
standard  of  LDEQ's  order.  i.e.,  "15.1 
pounds  of  VOC  gallon  of  solids 
applied."  According  to  the  information 
provided  in  connection  with  its 
compliance  demonstration,  more  than 
15.1  pounds  of  VOC  are  emitted  each 
time  GM  applies  a  gallon  of  the  solids 
contained  in  the  metallic  coatings  used 
in  its  topcoat  operation.  GM's 
demonstration  obscures  this  fact  by 
averaging  VOC  emissions  from  two 
fundamentally  different  types  of 
coatings,  i.e.,  solid  colors  and  metallics. 
over  a  year  to  provide  an  "actual"  value 
for  their  VOC  emissions.  LAQR  22.9.2(0. 
however,  imposes  an  "instantaneous" 
limitation,  i.e.,  it  requires  that  GM  never 
use  coatings  containing  more  than  2.8 
pounds  of  VOC  per  gallon.  Although 
averaging  is  per  se  inconsistent  with 
instantaneous  compliance,  emission 
reductions  obtained  through  TE 
increases  can  not  be  quantified  or 
considered  on  an  instantaneous  basis. 
They  must  be  calculated  over  some 
period  of  time.  Through  its  order, 
however,  LDEQ  implies  that  averaging 
"has  been  and  is  allowed"  to 
demonstrate  compliance  with  the 
instantaneous  standard  of  LAQR 
22.9.2(0.  Clearly,  something  has  been 
added  through  "interpretation." 

The  stringency  of  any  numerical 
emission  limitation  is  affected  by  the 
length  of  time  over  which  compliance  is 
calculated.  Increasing  the  length  of  an 
averaging  period  for  demonstrating 
compliance  renders  any  given  numerical 
limitation  less  stringent  In  recognition 
of  this  relationship  between  averaging 
time  and  stringency,  applicable  EPA 
policy  limits  compliance  averaging  time 
under  VOC  coatings  standards  to  one 
day,  thus  protecting  the  short  term 
National  Ambient  Air  Qualify  Standard 
(NAAQS)  for  ozone.*  Hence,  even  had 


Louisiana  amended  LAQR  22.9.2(0 
instead  of  issuing  an  interpretive  order. 
EPA  would  not  have  approved  the  use  of 
yearly  averaging  in  compliance 
demonstrations.  The  interpretation 
given  the  existing  regulation  by  the 
State  simply  renders  it  incapable  of 
protecting  the  ozone  NAAQS. 

Another  technical  deficiency  of  GM's 
demonstration  is  its  use  of  estimated 
values  in  calculating  the  average  TE  of 
its  topcoat  operation.  Although 
estimates  based  on  actual  experience  at 
representative  facilities  may  suffice  for 
developing  emission  limitations,  they 
have  no  place  in  demonstrating 
compliance  with  those  limitations; 
performance  testing  is  required.  Simply 
put  compliance  demonstrations  must 
demonstrate  actual,  not  estimated, 
compliance. 

This  is  not  to  say  that  GM's  estimates 
are  of  no  interest  If  accurate,  they 
indicate  GM's  topcoat  operation  is 
achieving  an  average  TE  of  only  46%.  far 
lower  than  the  77%  TE  reflected  by  its 
applications  for  preconstruction 
approval.  It  appears  that  GM  lacks  a 
factual  basis  for  its  claim  of  comphance 
through  improved  TE.  Indeed,  if  TE  is 
considered  a  relevant  factor  in 
determining  GMs  comphance  with 
LAQR  22.9.2(f),  the  record  suggests  that 
GM's  topcoat  operation  is  incapable  of 
meeting  its  emisison  limits  at  its  current 
production  rate  using  its  current  coating 
processes.  In  contrast  to  the  conditions 
it  indicated  to  obtain  preconstruction 
approval,  GM's  topcoat  operation  uses 
coatings  with  higher  VOC  content 
applied  in  a  thicker  coat  at  the  same 
production  rate  at  much  lower  TE.  The 
relatively  modest  emission  reduction 
GM  claims  as  an  incineration  credit  is 
simply  insufficient  to  offset  the 
ciunulative  effect  of  those  factors. 

EPA  believes  the  root  of  GM's  current 
compliance  problems  lies  in  faulty 
assumptions  contained  in  their 
application  for  preconstruction 
approvals  for  the  Shreveport  plant 
When  it  prepared  its  permit  application 
and  supplied  EPA  with  information  for 
determining  LAER.  GM  apparently 
assumed  that  waterbome  and  solvent- 
bome  coatings  could  be  applied  at  the 
same  TE.  Indeed,  an  attachment  to  the 
Rhoads  memorandum  of  July  3. 1979. 
suggests  GM  made  the  same  assumption 
in  providing  EPA  with  information  in 
connection  with  the  Agency's 
development  of  the  1977  CTG. 


*  If  the  production  requirements  of  a  specinc 
industrial  source  render  daily  averaging  infeasible. 


EPA  may  allow  longer  averaging  periods,  in  such 
instances,  however.  EPA  would  require  the 
imposition  of  other  measures  protecting  the 
NAAQS.  e.g..  kmver  numerical  limits  or  daily 
emission  caps. 
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In  the  Instant  matter,  correction  of  thii 
decade  old  error  may  require 
reconsideration  of  the  1977  LAER 
determination  and.  if  necessary, 
corresponding  edfustments  to  permit, 
offsets,  and  LAQR  22.9.2(f).  That  would 
be  a  more  realistic  approach  to  the 
compliance  problems  CM  faces  than  the 
demonstration  LDBQ  approved  and 
submitted  EPA  as  a  requested  SIP 
revision.  EPA  now  proposes  to 
disapprove  the  State's  request. 

Rafulatory  FlexibUity 

The  SIP  revision  requested  by 
Louisiana  involves  a  sin)^  large  entity, 
i.e..  General  Motors  Corporation. 
Moreover.  EPA's  proposed  disapproval 
of  liie  requested  revision  does  not 
impose  any  n«w  regulatory 
requirements  on  GeiMral  Motors.  I  thus 
certify  that  EPA's  proposed  disapproval 
will  not  have  a  sigaificant  economic 
impact  on  a  substantial  number  of  small 
entities. 

ExMutlve  Order  lian 

Under  Executive  Order  12291.  this 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Ual  of  Sublets  b  «•  CFR  Part  S2 
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OCPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Office  of  llM  Secretary 

42  CPU  Part  1001 


Fraud  and  AbuM  OfQ  Afrtt-Klditacli 


:  Office  of  the  Secretary.  HHS. 
OfBoe  of  Inspector  General  (OIG). 
ACnONE  Proposed  rule. 


althouflh  potentially  capable  of  inducing 

referrals  of  businesa  unider  Medicare. 

would  not  be  considered  kickbacks  for 

purposes  of  criminal  prosecotian  or  civil 

remedies. 

OATI:  To  assure  coosideratioo.  public 

comments  moat  be  nailed  and  delivered 

to  the  address  provided  below  by  March 

24.1988. 

AOOMSanc  Address  comments  in 

writing  to:  Office  of  Inspector  General. 

Department  of  Health  and  Human 

Ser>-ices.  Attention:  LRR-17-P.  Room 

5246.  330  Independence  Avenue.  SW.. 

Washington.  DC  20201. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  5551,  330 
Independence  Avenue.  SW.. 
Washington.  DC.  In  commenting,  please 
refer  to  nie  code  LRR-17-P. 

Comments  will  be  available  for  public 
inspection  beginning  approximately  two 
weeks  after  publication  in  Room  5551. 
330  Independence  Avenue.  SW., 
Washington.  DC  on  Monday  throu^ 
Friday  of  each  week  from  9:00  a.m.  to 
5.-00  p.m..  (202)  472-5270. 
MM  mWTNBR  MPOMIATION  CONTACT: 
Harvey  Yampolsky,  OfTice  of  the 

General  Counsel  (202)  472-^5335 
Joel  Schaer,  Office  of  Inspector  General, 

(202)  472-5270. 

For  paperwork  reduction  and 
information  collection  requirements: 
Allison  Herron.  Office  of  Management 
and  Budget.  (202)  395-7316. 


f.  These  proposed  regulations 
are  designed  to  implement  section  14  of 
Pub.  L  lGD-93,  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act  of  1967.  by  specifying 
various  pajrment  practices  which. 


I.  Background 

Section  1128B(b)  of  the  Social  Security 
Act,  previously  codified  at  sections  1877 
and  1900,  provides  criminal  penalties  for 
Individuals  or  entities  that  knowingly 
and  willfully  offer,  pay.  solicit  or  receive 
remuneration  in  order  to  induce 
business  reimbursed  under  the  Medicare 
or  State  health  care  programs.  The 
offense  is  dassiried  as  a  felony,  and  is 
punishable  by  fines  of  up  to  825,000  and 
imprisonment  for  up  to  5  years. 

This  provision  is  extremely  broad. 
The  types  of  remuneration  covered 
specifically  include  kickbacks,  bribes, 
and  rebates  made  directly  or  indirectly, 
overtly  or  covertly,  or  in  cash  or  in  kind. 
In  addition,  prohibited  conduct  includes 
not  only  remuneration  intended  to 
induce  referrals  of  patients,  but 
remuneration  also  intended  to  induce 
the  purchasing,  leasing,  ordering,  or 
arranging  for  any  good,  facility,  service, 
or  item  paid  by  Medicare  or  State  health 
care  programs. 

The  leading  case  regarding  this  statute 
illustrates  its  broad  scope.  In  United 
State*  V.  Greber.  780  F.2d  68  (3d  Cir.). 
cert,  denied.  474  U.S.  988. 106 SCt.  396 
(1965).  the  Third  Circuit  Court  of 


Appeals  was  asked  to  examine  the 
nature  of  payments  between  a  medical 
diagnostic  company,  providing  holier 
monitor  services,  and  physicians.  The 
company  billed  Medicare  for  the 
monitoring  service  it  performed,  and 
forwarded  40  percent  of  those  payments 
(up  to  866  per  patient)  to  the  referring 
physician. 

The  defendant  in  this  case  alleged 
that  these  payments  were  merely 
"interpretation  fees"  paid  to  the 
referring  physicians  for  their  initial 
consultation  and  for  explaining  the  test 
results  to  the  patients.  Id.  at  70.  The 
court,  however,  declined  to  examine 
whether  there  might  have  been  a 
legitimate  purpose  behind  those 
payments,  concluding:  "if  one  purpose  of 
the  payment  is  to  induce  futiuv  referrals, 
the  medicare  statute  has  been  violated." 
Id.  at  69. 

Since  the  statute  on  its  face  is  so 
broad,  and  the  court  has  recognized  its 
full  breadth,  concern  has  arisen  among  a 
number  of  health  care  providers  that 
many  relatively  innocuous,  or  even 
beneflcial.  commercial  arrangements  are 
technically  covered  by  the  statute  and 
are.  therefore,  subject  to  criminal 
prosecution. 

Public  Law  100-83 

Public  Law  100-93,  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act  of  1967.  added  two  new 
provisions  addressing  the  anti-kickback 
statute.  Section  2  specifically  provided 
new  authority  to  the  Office  of  Inspector 
General  (OIG)  to  exclude  a  person  or 
entity  from  participation  in  the  Medicare 
and  State  health  care  programs  if  it  is 
determined  that  the  party  is  engaged  in 
a  prohibited  remuneration  scheme.  This 
new  sanction  authority  is  intended  to 
provide  an  alternative  civil  remedy, 
short  of  criminal  prosecution,  that  will 
be  a  more  effective  way  of  regulating 
abusive  business  practices  than  is  the 
case  under  criminal  law. 

In  addition,  section  14  of  Pub.L.  lOO-W 
requires  the  promulgation  of  regulations 
specifying  those  payment  practices  that 
will  not  be  subject  to  criminal 
prosecution  under  section  1128B  of  the 
Act  and  that  will  not  provide  a  basis  for 
exclusion  from  the  Medicare  program  or 
from  the  State  health  care  programs 
under  section  1128(b)(7).  This  section 
reflects  the  generally  accepted  view  that 
the  language  proscribing  remuneration 
that  induces  referrals  is  so  broadly 
written  as  to  encompass  many  harmless 
or  efficient  arrangements  as  well. 

In  accordance  with  the  stipulation  of 
Pub.L  100-93.  these  proposed 
regulations  have  been  developed  in 


consultation  with  the  Department  of 
Justice. 

Notice  of  Intent 

The  legislative  history  of  section  14  of 
Pub.L.  100-03  indicates  diat  Congress 
expected  the  Department  of  Health  and 
Human  Services  to  consult  with  affected 
provider,  practitioner,  supplier  and 
beneficiary  representatives  before 
promulgating  regulations.  In  order  to 
most  effectively  address  issues  related 
to  this  provision,  we  published  a  notice 
of  intent  to  develop  regulations  (52  FR 
38794.  October  21, 1967)  soliciting 
comments  from  interested  parties  prior 
to  developing  proposed  regulations.  As  a 
result  of  that  notice,  the  OIG  received  a 
total  of  137  timely  comments, 
recommendations  and  suggestions  on 
generic  criteria  that  can  be  applied  to 
particular  types  of  business 
arrangements  in  order  to  determine  if 
such  arrangements  are  inappropriate  for 
civil  or  criminal  sanctions. 
IL  Provisioiis  of  the  Proposed  Rule 

We  are  proposing  to  amend  42  CFR 
Part  1001  by  adding  a  new  }  1001.952  to 
set  forth  those  specific  payment 
practices  that  would  not  be  treated  as  a 
criminal  offense  under  section  1128B  of 
the  Act  and  would  not  serve  as  the  basis 
for  an  exclusion  from  the  Medicare  and 
State  health  care  programs.  Before  we 
discuss  the  various  payment  practices 
that  we  are  proposing  to  exempt,  we 
will  clarify  the  effect  of  not  having  a 
particular  business  arrangement 
exempted,  and  we  invite  public 
comments  on  the  issues  of  continuing 
guidance,  notice  to  beneficiaries,  and 
preferred  provider  organizations. 

Business  Arrangements  Not  Exempt 

We  are  aware  that  it  is  the  unique 
position  physicians  occupy  in  the 
medical  marketplace  that  has  led  to  the 
examination  of  their  relationship  with 
varying  business  arrangements.  It  is  the 
physician  who  controls  access  to  a  large 
array  of  medical  items  and  services  in 
order  for  third  party  reimbursement  to 
be  available.  This  is  a  highly 
competitive  market  that  is  constantly 
expanding  with  new  drugs,  medical 
devices  and  tests.  While  this 
competitive  marketplace  is  important,  it 
is  necessary  for  the  fiscal  integrity  of  the 
Medicare  and  Medicaid  programs  to 
assure  that  physicians  exercise  sound, 
objective  medical  judgment  when 
controlling  admittance  to  this  market. 
We  have  attempted  in  these  proposed 
regulations  to  permit  physicians  to 
freely  engage  in  business  practices  and 
arrangements  that  encourage 
competition,  innovation  and  economy. 


However,  we  have  added  criteria  to 
each  "safe  harbor"  in  order  to  reduce 
the  potential  for  abuse. 

In  order  for  a  business  arrangement  to 
comply  with  one  of  the  exemptions  set 
forth  below,  each  provision  of  that 
exemption  must  be  met  It  however,  the 
business  arrangement  involves  several 
payments,  for  example,  rental  of  both 
space  and  equipment,  then  each 
payment  will  be  analyzed  to  determine 
if  all  the  provisions  of  each  applicable 
exemption  have  been  fulfilled.  Thus, 
fully  complying  with  one  exemption  may 
not  grant  that  individual  or  entity 
complete  immunity  under  the  statute. 

Several  commenters  responding  to  our 
notice  of  intent  have  asked  that  we 
clarify  what  it  means  if  a  particular 
business  arrangement  does  not  fully 
comply  with  each  element  of  a 
particular  exemption.  In  many  instances, 
the  failure  to  comply  fully  with  one  of 
the  exemptions  will  be  of  no 
consequence  because  the  arrangement 
does  not  fall  within  the  proscriptions  of 
the  statute  at  alL  However,  where 
individuals  and  entities  have  entered 
into  arrangements  that  are  co\'ered  by 
the  statute,  where  they  have  chosen  not 
to  fully  comply  with  one  of  the 
exemptions  proposed  in  these 
regulations,  they  would  risk  scrutiny  by 
the  OIG  and  may  be  subject  to  civil  or 
criminal  enforcement  action. 

Continuing  Guidance 

Congress  intended  that  the  regulations 
set  forth  on  "safe  harbors"  be  an 
evolving  rule  that  would  be  periodically 
updated  to  reflect  changing  business 
practices  and  technologies.  In  the  House 
Committee  Report  accompanying  Pub.L 
100-93,  the  Committee  stated  that  it 
"believes  that  a  mechanism  for  periodic 
public  input  is  necessary  to  ensure  that 
the  regulations  remain  relevant  in  light 
of  changes  in  health  care  delivery  and 
payment  and  to  ensure  that  published 
interpretaticMis  of  the  law  ere  not 
impeding  legitimate  and  beneficial 
activities.  Accordingly,  the  Committee 
expects  that  the  Sea%tary  will  formally 
reevaluate  the  anti-ldckback  regulations 
on  a  periodic  basis  and.  in  doing  so,  will 
solicit  public  comments  at  the  outset  of 
the  review  process." 

We,  therefore,  invite  public  comments 
on  how  we  can  best  achieve  the  twin 
goals  of  keeping  the  industry  aware  of 
our  views  of  particular  business 
practices,  and  assuring  that  our 
regulatlons  remain  current  with  new 
developments.  Comments  should 
address  how  affected  parties  can  make 
their  questions  or  views  known  on  a 
continuing  or  regular  basis,  and  bow  the 


Department  can  best  respond  to  sudi 
concerns. 

Notice  to  Beneficiaries 

We  considered  including  in  several  of 
the  proposed  "safe  harbors"  a 
requirement  that  a  person  notify  each 
Medicare  beneficiary  or  Medicaid  State 
health  care  program  of  the  financial 
relationship  that  exists  and  any  person 
to  whom  he  or  she  refers  the  beneficiary 
for  items  or  services.  This  requirement 
may  serve  to  provide  an  additional 
safeguard  against  the  abuse  for  which 
there  is  always  some  potential  when 
such  financial  relationships  exist 
Furthermore,  it  reiterates  the  ethical 
responsibility  of  physicians  as  reflected 
in  the  Current  Opinions  of  the  Council 
on  Ethical  and  Judicial  Affairs  of  the 
American  Medical  Association,  and  it  is 
a  duty  imposed  by  some  State  statutes 
as  well. 

However,  such  notice  requirements 
may  be  unduly  burdensome  compared 
witfi  the  potential  benefits  to  health  care 
consumers.  We  therefore  have  not 
included  the  requirement  in  the 
ownership  and  financial  relationship 
safe  harbors  at  this  time.  However,  we 
invite  public  comments  on  this  ii 


Preferred  Provider  Organizations 

We  are  aware  that  there  are  an 
increasing  variety  of  arrangements 
among  providers  grouped  under  the 
generic  headings  "preferred  provider 
organizations"  (PPOs)  or  "managed 
care. "  Unlike  HMOs.  PPOs  and 
managed  care  arrangements  do  not  have 
a  single  unique  identifying  structure  or 
concept  In  addition,  unlike  HMOs,  there 
is  no  single  entity  that  is  recognized  as 
the  "provider."  For  these  reasons,  there 
is  no  safe  harbor  specifically  deUneated 
for  these  arrangements.  Rather,  we 
believe  that  the  safe  harbors  we  have 
designated  would  cover  many 
relationships  in  preferred  provider  and 
managed  care  networks.  Furthermore, 
the  anti-kickback  statute  would  not 
apply  to  participants  in  PPOs  where  the 
discounts  and  financial  relationships  are 
obviously  not  designed  to  improperly 
induce  referrals.  However,  we  invite 
comments  from  the  public  regarding 
additional  safe  harbors  that  would 
provide  further  assurance  to  PPOs. 

Relationship  to  Other  Laws 

The  safe  harbors  being  proposed  in 
these  regulations  are  only  for  purposes 
of  the  Federal  Medicare  and  Medicaid 
anti^ickback  statute.  They  would  not 
provide  immunity  from  civil  or  criminal 
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proMcution  or  other  sanctions  under 
any  other  Federal  or  State  laws.  For 
example,  i  particular  arrangement 
permissible  under  a  safe  harbor  may 
violate  a  law  administered  by  the 
Federal  Trade  Commission  or  the 
Securities  and  Bxchanae  Commission 
(SEC),  or  may  run  afoul  of  a  State  law 
that  is  spplied  by  the  State  in  a  stricter 
fashion  than  the  Federal  law. 

Proposed  Safe  Harbon 

Set  forth  below  is  a  description  of  the 
various  payment  practices  that  we  are 
proposing  to  exempt  and  the  rationale 
for  their  inclusion  in  this  proposed 
rulemaking. 

A.  Investment  Interests 

As  written,  the  anti-kickback 
provision  applicable  to  the  Medicare 
and  Slate  health  care  programs  is  so 
broad  that  it  could  be  interpreted 
literally,  for  example,  to  prohibit  a 
physician  from  receiving  dividend 
payments  from  a  large  publicly  traded 
pharmaceutical  company  if  he  or  she 
prescribed  one  of  the  company's 
products  for  a  Medicaid  patient 
knowing  that  ordering  that  product 
would  increase  his  or  her  dividend 
payment. 

We  do  not  believe  that  Congress 
intended  to  bar  all  forms  of  investment 
or  ownership  by  referral  sources  in 
health  providers.  This  conclusion  is 
based  on  the  fact  that  there  are  other 
provitions  of  Medicare  law  that  pertain 
speciflcally  to  physician-owned  home 
health  agencies.  Obviously,  these 
provisions  would  make  little  sense  if  the 
kickback  provision  prohibited,  perae. 
referrals  by  physicians  to  entities  in 
which  they  had  any  Investment  interest 

To  reflect  this  view  that  Congress  did 
not  intend  to  absolutely  bar  any 
investment  by  physicians  in  other  health 
care  entities,  we  have  included  a  "safe 
harbor"  for  investment  interests  in  large 
public  corporations.  We  have  done  this 
to  assure  that  the  companies  are 
sufficiently  large  enough  so  that  the 
return  on  investment  is.  at  most 
tangentially  related  to  any  referrals  of 
items  or  services  made  by  a 
shareholder,  for  example,  the 
prescribing  of  a  drug  by  an  investing 
physician.  This  "safe  harbor"  describes 
a  minimum  number  of  shareholders  and 
a  minimun  amount  of  assets  the 
company  must  have  in  order  to  qualify 
under  this  exempiton.  We  have  adopted 
the  same  bright  line  employed  by  the 
SEC.  The  SEC  applies  these  same 
•landards  to  determine  which 
companies  are  reauired  to  register  with 
it.  regardless  of  whether  they  are  traded 
on  a  national  securities  exchange  (15 
U.S.C  7a/|g)  and  17  CFR  24aiZg-l).  We 


believe  this  bright  line  will  be  useful  to 
health  care  providers  as  It  sets  forth  a 
standard  for  permissible  Investments 
under  this  "safe  harbor"  that  can  be 
easily  determined. 

On  the  other  hand,  many  commenters 
have  described  to  us  situations  where 
health  care  entities  sell  limited 
partnership  interests  at  nominal  cost 
solely  to  investors  who  are  in  a  position 
to  make  referrals  to  the  entity,  and 
where  the  profit  distribution  in  the  Rrst 
year,  and  each  year  thereafter,  is 
substantially  in  excess  of  the  original 
investment  Competitors  of  these 
entities  complain  of  losing  a  significant 
share  of  the  market  to  an  entity  that 
establishes  a  limited  partnership  with 
physicians  in  the  service  area.  We  have 
been  urged  not  to  include  a  "safe 
harbor"  for  such  practices. 

Therefore,  under  the  proposed  rule, 
referrals  by  physicians  to  entities  in 
which  they  have  any  kind  of  investment 
interest  (other  than  in  large  corporations 
available  to  the  general  public),  such  as 
limited  partnerships,  would  be  subfect 
to  prosecution  under  the  same 
circumstances  as  they  have  been  until 
now  under  section  1128B  of  the  Social 
Security  Act. 

However,  we  are  considering  crafting 
an  additional  exemption  to  the  anti- 
kickback  statute  for  certain  limited 
partnerships  and  managing  partnership 
interests  that  operate  according  to 
standards  we  would  prescribe  to  assure 
minimum  risk  of  abuse.  Accordingly,  we 
are  interested  in  receiving  comments 
suggesting  what  those  standards  should 
be.  This  "safe  harbor"  might  include:  (1) 
Investment  in  an  entity  such  as  a  limitad 
partnership  where  a  bona  fide 
opportunity  to  Invest  is  made  on  an 
equal  basis  to  people  in  a  position  to 
make  referrals  as  well  as  others,  where 
there  are  no  requirements  to  make 
referrals,  where  there  has  been 
disclosure  to  a  referred  patient  and 
where  payments  are  not  related  to 
referrals:  and  (2)  managing  partnership 
Interests  where  there  is  a  disclosure  to  a 
referred  patient  and  where  payments 
are  not  related  to  referrals. 

B.  Space  Rental 

The  anti-kickback  statute  is  so 
broadly  written  that  It  could  be 
interpreted  to  cover  rental  payments 
where  one  party  is  in  a  position  to  make 
referrals  to  the  other  party,  even  if  there 
Is  no  explicit  or  Implicit  understanding 
regarding  referrals.  While  many  rental 
arrangements  are  legitimate,  we  have 
been  informed  of  many  situations  where 
rental  payments  were  simply  a  device 
used  to  mask  the  real  nature  of  the 
payments,  that  is.  to  induce  referrals. 


Some  examples  of  these  kinds  of 
arrangements  are  where:  (1)  A  health 
care  entity  rents  space  at  a  rate  above 
market  value  from  a  physician  by  the 
hour— with  the  space  being  used  solely 
to  provide  care  or  services  to  patients 
referred  by  the  physician — and  the 
hours  per  week,  and  thus  the  payments, 
varying  in  direct  relationship  to  the 
number  of  referrals;  (2)  a  physician  rents 
space  to  a  health  care  entity  at  a  rate 
above  what  the  market  would  ordinarily 
bear,  but  the  entity  agrees  to  the  high 
rent  because  of  an  understanding  that 
the  physician  will  refer  his  or  her 
patients  to  that  entity;  or  (3)  a  physician 
rents  space  to  a  health  care  entity  on  a 
month-to-month  lease,  with  the  rent 
varying  each  month  based  on  the 
number  of  referrals  from  the  physician 
in  the  preceding  month.  These 
arrangements  obviously  fall  within  the 
scope  of  the  anti-kickback  law,  and 
provide  the  potential  to  abuse  the 
Medicare  and  State  health  care 
programs. 

Typically,  the  abusive  arrangements 
involve  rental  payments  either 
substantiaUy  in  excess  or  below  die  fair 
market  value  of  the  rental  space.  The 
Ninth  Circuit  Court  of  Appeals,  in 
United  Statet  v.  Lipkis.  770  F.2d  1447 
(9th  Cir.  1985),  emphasized  the 
importance  of  determining  fair  market 
value  when  assessing  the  legitimacy  of 
payments  between  parties  who  are  in  a 
position  to  make  referrals.  In  Lipkis.  a 
medical  management  cmnpany 
providing  services  to  a  physician  group 
entered  into  an  arrangement  %vith  a 
laboratory  where  the  laboratory 
returned  20  percent  of  its  revenues 
obtained  from  the  physician  group's 
referrals  back  to  the  management 
company.  The  defendant  alleged  that 
these  payments  were  fair  compensation 
for  "specimen  collection  and  handling 
services."  Id.  at  1449.  The  court  rejected 
this  defense,  concluding:  "The  fair 
market  value  of  these  services  was 
substantially  less  than  the  (amount 
paid],  and  there  is  no  question  that  (the 
laboratory]  was  paying  for  referrals  as 
well  as  the  described  services."  Ibid. 
Accordingly,  one  fundamental  principle 
is  whether  the  payment  is  based  on  fair 
market  value,  regardless  of  whether  the 
payment  is  for  space  rental,  equipment 
rental,  personal  services,  or 
management  contracts. 

We  have,  therefore,  crafted  an 
exemption  to  the  anti-kickback  law  in 
these  proposed  regulations  for  rental 
arrangements  that  would  require  certain 
standards  and  safeguards  in  order  to 
limit  the  opportunity  for  abusive 
relationships  that  are  intended  to  induce 
referrals.  Proposed  i  1001.9S2(b),  Rent 


specifically  would  establish  "safe 
harbors'*  in  cases  of  rental  agreements 
where:  (1)  In  instances  when  access  Is 
for  pertodk  intervals,  those  intervals  are 
set  in  advance  in  the  lease,  rather  ttian 
aUowed  to  vary  weri(-to-week  on  the 
'basis  of  the  number  <tf  referred  patients 
to  be  served  at  the  premises;  (2)  the 
lease  is  for  at  least  one  year  so  it  cannot 
be  readfusted  every  montfi  based  on  die 
number  of  referrals;  and  (3)  die  diarges 
reflect  fair  market  value. 

C  Equipment  Rental 

Diagnostic  and  other  items  of  medical 
equipment  are  sometimes  rented  rather 
than  purchased.  Obviously,  there  is  no 
per$e  violatioo  of  the  antt-kkklMck 
statute  solely  because  the  oisner  of  die 
equipment  refers  a  patient  to  the  entity 
wbo  is  paying  the  individBal  rent  for  ^e 
equipment  However,  we  have  had 
situations  broo^t  to  our  attention 
where  payment  for  the  use  of  the 
equipment  lust  like  rent  for  space,  is 
simply  a  vehicle  to  provide 
reimbursement  for  referrals. 

For  example,  we  have  had  described 
to  us  arrangements  where  a  provider 
rents  equipment  from  a  hospital  and 
reimburses  the  hospital  on  an  hourly 
basis  each  time  he  or  she  uses  the 
equipment  Under  this  type  of 
arrangement  the  boqitial  knows  it  will 
be  paid  a  fee  by  the  provider  each  time 
it  refers  a  patient  to  the  provider  for 
services  requiring  the  use  of  the 
equipment  In  another  case,  an 
ophthalmologist  may  rent  diagnostic 
equipment  to  an  optometrist  at  a  rate 
significandy  below  the  usual  mariiet 
rate.  In  this  instance,  there  is  an 
understanding  between  the  parties  that 
the  rate  will  be  adjusted  periodically 
depending  on  the  referral  rate  of 
patients  from  the  optometrist  to  the 
ophthalmologist  The  reduction  in  the 
rental  charge,  which  becomes  laiger  as 
the  number  of  referrals  increase,  could 
obviously  be  construed  as  the  offer  of 
remuneration  in  order  to  induce 
referrals. 

We  have,  therefore,  provided  in 
S  1001.952(c),  a  "safe  harbor"  for 
equipment  rentals  similar  to  those 
applied  to  real  estate  rental  discussed 
above,  along  with  die  appropriate 
conditions  and  safeguards  to  limit  the 
poienUal  for  abuse. 

D.  Personal  Services/Management 
Contracts 

Medical  practitioners  and  providers 
often  have  agreements  to  perform 
services  for  each  other  on  a  mutually 
beneficial  basis. 

Sometimes  these  agreements  call  for 
the  party  requiring  the  service  to  pay  a 
fixed  amount  m  hourly  rate  to  the  party 


performing  the  service.  In  other 
instances,  both  parties  may  be  allegedly 
contributing  some  service  or  benefit  to  a 
so-called  "joint  venture,"  and  taking 
compensation  in  the  form  of  a  share  of 
the  profits  generated  by  die  venture.  In 
still  other  situatirais,  a  party  may 
perform  a  service  acting  in  the  capacity 
of  agent  for  a  company.  For  example, 
the  agent  may  perform  management 
services  for  the  company,  or  handle 
certain  billing  and  collection  services. 

None  of  these  arrangements  is  per  se 
illegal  solely  because  referrals  between 
the  parties,  or  to  the  joint  venture,  occur. 
However,  if  the  nature  of  the  a^eement 
is  such  that  payments  are  intended  to 
induce  referrals,  or  there  is  an  implicit 
or  explicit  arrangement  wh«e  the 
amount  of  the  payment  varies  with  die 
volume  of  referral,  the  anti-kickback  law 
would  apply. 

Examples  of  abusive  arrangements 
that  would  fall  into  this  category  are 
where:  (1)  An  orthopedist  is  under 
contract  with  a  pfayncal  therapist  to 
provide  billing  services  fat  patients  be 
or  she  refers  for  the  service,  thereby 
receiving  compensaticm  in  an  amount 
that  varies  directly  with  the  volume  of 
the  referrals;  (2)  a  hospital-employed 
respiratory  dierapist  is  paid  by  a 
supplier  for  servicing  home  oxygen 
equipment  bat  only  in  cases  where  the 
therapist  is  the  source  oi  the  patient 
referral;  and  (3)  a  hospital  stores  and 
delivers  aiedical  equipment  to 
discharged  patients  on  behalf  oS  a 
supplier  and  is  compensated  through  a 
disproportionate  share  of  the  net  profits 
of  the  supplier,  although  the  hospital's 
only  other  "service"  to  the  joint  venture 
is  the  referral  of  the  discharged  patients. 
The  variations  on  these  examples  are 
virtually  limitless. 

We  have  established  in  $  1001.952(d) 
a  "safe  harbor"  for  joint  ventures  and 
other  arrangements  involving  payments 
for  personal  services  or  management 
contracts,  but  only  if  certain  standards 
are  met  and  safeguards  are  present  to 
limit  the  t^iportunity  to  provide  financial 
incentives  in  exchange  for  referrals.  This 
exemption  includes  the  determination  of 
whether  services  are  paid  at  fair  market 
value,  and  is  predicated  on  the  same 
type  of  standards  and  qualifications  as 
set  forth  in  the  exemption  for  space  and 
equipment  rental. 

E.  Sale  of  Practice 

It  has  been  brought  to  our  attention 
that  another  approach  sometimes 
employed  by  hospitals  to  assure  a 
referral  of  business  is  to  buy,  or  appear 
to  buy.  a  physician's  practice.  Unlike  the 
traditional  sale  of  a  practice  by  a 
retiring  physician  to  another  physician, 
in  these  cases  the  physician  continues  to 


practice  on  the  staff  of  the  bospitaL 
llius,  the  hospital  is  able  to  assure  that 
it  will  be  the  provider  of  both  physician 
services  and  any  hospital  services 
required  by  any  of  the  physician's 
patients,  llie  physician's  patients,  in 
most  cases,  may  be  totally  unaware  that 
the  physician  has  "sold"  his  or  her 
practice  to  the  hospital  Further,  such 
sales  often  involve  much  hi^ier  rates  of 
compensation  that  would  be  the  case  if 
a  retiring  physician  sold  a  comparable 
practice  to  another  physician.  "The 
additional  compensation  in  these       _ 
instances  reflects  the  vahie  of  the 
referrals. 

Another  approach  in  the  sale  of  a 
practice  is  for  the  hospital  to  pay  a 
practicing  physician  a  monthly  fiee  to. 
keep  aKve  its  so-called  "option"  to 
purchase  his  or  her  practice.  We  have 
been  advised  that  in  diese  situations 
neither  party  intends  for  die  hospital  to 
ever  exercise  its  option,  but  that  the 
payments  are  for  referrals  and  will 
continue  only  so  long  as  the  physician 
meets  his  or  her  monthly  quota  of 
referrals. 

We  are  also  aware  of  practices 
between  practitioners  such  as 
optometrists  and  ophthalmologists 
whereby  the  ophthalomologist  "buys" 
the  optometrist's  practice,  but  the 
optometrist  keeps  practicing,  only  now 
substantially  salaried  by  the 
ophthalmcdogist  The  only  purpose  of 
this  sale  was  to  lock  up  retorals. 

The  "safe  harbor"  we  are  proposing  in 
§  1001.952(1]  would  exist  for  the  sale  of 
physician  practices  when  occurring  as 
the  result  of  retirement  or  some  other 
event  that  removes  the  phjrsidan  from 
the  practice  of  medicine  or  frxim  the 
service  area  in  whch  he  or  she  was 
practicing,  but  not  «4ien  the  sale  is  for 
the  purpose  of  obtaining  an  ongoing 
source  of  patient  referrals. 

F.  Referral  Services 

Professional  societies  and  other 
consumer-oriented  groups  often  operate 
referral  services,  with  a  fee  sometimes 
paid  to  cover  the  costs  of  such  a  service. 
Because  such  a  ser\ice  fee  could  be 
construed  as  a  pajment  in  order  to 
obtain  a  referral,  we  have  concluded 
that  it  is  appropriate  to  establish  a 
specific  "sieiife  harbor"  for  this  type  of 
practice.  The  proposed  regulations  at 
S 1001 .952(g).  Referral  so^ices.  provides 
standards  and  safeguards  to  assure  that 
the  "safe  harbor"  is  not  abused  by 
persons  who  would  attempt  to  operate 
exclusi\'e  or  selective  r^nral  services 
for  which  they  would  impose  high 
participation  fees. 
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Wt  ballcv*  that  II  is  in  (h«  public 
iniarett  to  have  companies  offer 
warranliet  at  an  inducement  to  the 
consumer  to  purchase  a  product.  Section 
10(n.gS2(h)  reflects  this  belief  and 
provides  a  "safe  harbor"  for  such 
purposes.  We  are  aware,  however,  that 
some  companies,  such  as  some 
pacemaker  manufacturers,  offer  so- 
called  "warranties"  on  othr 
manufacturers'  products.  The  reason 
this  occurs  is  that  the  Medicare  program 
will  reimburse  the  full  costs  of  a 
replacement  product.  As  a  result,  if  a 
patient  has  no  out-of-pocket  expenses, 
he  or  she  can  easily  be  persuaded  to 
make  use  of  another  manufacturer's 
product,  and  the  manufacturer  can.  in 
turn,  look  to  the  Medicare  program  for 
reimbursement.  These  so-called 
warranties  do  not  meet  the  Federal 
Trade  Commission  definition  of 
warranty,  and  these  regulations  would 
not  providt  a  "safe  harbor "  for  such 
warrantiaa. 

II.  Waiver  of  Deductibles  for  Inpatient 
Hospital  Care 

With  the  advent  of  the  prospective 
payment  system  in  1904  for  reimbursing 
hospitals  for  inpatient  care,  some 
hospitals  have  advertised  the  routine 
waiver  of  Medicare  coinsurance  and 
deductible  amounts  as  a  means  of 
attracting  patients  to  their  facilities. 
Because  the  Federal  anti -kickback 
statute  does  not  distinguish  between 
categories  of  individuals  who  are 
prohibited  from  receiving  something  of 
vaiua  aa  an  inducement  to  arrangeTor 
carvfrtm  a  particular  provider,  as  a 
iRchnlcal  matter,  the  statute  prohibits 
hospitals  fron  aagaging  in  this  kind  of 
practice. 

This  discrepancy  between  the 
technical  prohibition  on  waivers  of 
deducibles  and  the  practices  of  soma 
hospitals  resulted  in  many  comments. 
Commenters  requested  policies  ranging 
from  complete  prohibition  to  permitting 
widespread  use  of  waivers. 

At  tnit  lime,  we  have  not  included  a 
safe  hurbur  "  for  waiving  deductibles 
for  inpatient  hospital  car*  in  this 
proposed  rule.  However,  we  solicit 
comments  on  defining  s  waiver  of 
deductible  "safe  harbor "  that  would  be 
limited  to  inpatient  hospital  car*, 
include  only  the  deductible  amount,  be 
available  to  all  Medicare  beneficiaries 
without  regard  to  diagnosis  or  length  of 
stay,  and  assure  that  any  costs  to  the 
hospital  of  waiving  the  deductible  would 
not  be  passed  on  to  any  Federal 
program  as  a  bad  debt  or  in  any  other 
way.  With  raspact  to  other  situations 
where  deductibles  or  co|Myments  are 


routinely  waived  (such  as  Part  B 
deductibles  and  copayments).  we 
believe  the  anti-klckfaiack  statute  is 
clearly  violated. 

1.  Discounts,  Employees  and  Group 
Purchasing  Organizations 

Tha  "safe  harbors"  relating  to 
discounts,  employees  and  group 
purchasing  organiiations  are 
specifically  required  under  section 
1128B  of  the  Act.  The  proposed 
regulaUons.  at  i  10(n.9S2(l).  (j).  and  (k), 
respectively,  set  forth  guidiance  on  the 
scope  of  these  exemptions. 

1.  Discounts.  The  proposed  discount 
exemption  we  are  proposing  is  intended 
to  meet  the  legislative  intent  of 
encouraging  price  competition  that 
benefits  the  Medicare  and  Medicaid 
programs. 

The  exemption  applies  to  individuals 
and  entities,  including  providers,  who 
solicit  or  receive  price  reductions,  and  to 
individuals  and  entities  who  offer  or  pay 
them.  However,  while  the  exemption 
places  certain  requirements  on 
individuals  or  entities  who  solicit  or 
receive  the  discount,  we  are  not 
proposing  any  requirements  on  the 
individuals  or  entities  offering  or  paying 
it  In  order  for  them  to  qualify  for  the 
exemption.  In  addition,  the  exemption 
also  applies  regardless  whether  the 
discount  is  offered  for  bulk  purchases, 
prompt  payment  or  other  purposes,  and 
whether  the  buyer  buys  directly  from 
the  seller  or  thitjugh  a  group  purchasing 
organization. 

This  proposed  discount  exemption 
closely  follows  the  statutory  language, 
limiting  its  application  to  reductions  in 
the  amount  a  seller  charges  in  a  spedflc 
transaction  for  a  good  or  service  to  a 
buyer.  We  are  specifically  requiring  that 
the  discount  be  itemized  and  appear 
clearly  on  the  invoice  or  statement.  This 
discount  may  take  the  form  of  a  direct 
and  explicit  reduction  in  price,  or  of  an 
indirect  reduction  that  results  from  the 
offer  of  an  extra  quantity  of  the  item 
purchased  "st  no  extra  charge. "  This 
exemption  specifically  does  not  apply  to 
remuneration  In  the  form  of  other  things 
of  value,  such  as  rebates  of  cash,  other 
free  goods  or  services,  redeemable 
coupons,  or  credit  towards  the  future 
purchases  of  other  goods  or  services.  It 
also  does  not  apply  to  any  reductions  in 
price  offered  to  beneficiaries,  such  as 
routine  reductions  or  waiver  of 
coinsurance  and  deductible  amounts 
owed  by  program  beneficiaries,  unless 
permitted  under  these  regulations  for 
Inpatient  hospital  care. 

We  have  proposed  to  limit  the  scope 
of  this  exemption  because  we  have 
become  aware  of  numerous  practices 
whereby  practitioners  and  providers 


have  been  offered  a  variety  of  things  of 
value,  which  are  not  legitimate 
"discounts."  in  return  for  referrals  of 
Medicare  or  State  health  care  program 
business.  Such  forms  of  remuneration 
include,  among  other  things,  trips, 
computers  or  computer  terminals, 
coupons,  cash  rebates,  or  in  kind  offers, 
such  as  the  inclusion  of  one  free  item 
when  one  hundred  are  purchased.  We 
believe  that  these  practices  should  not 
qualify  for  the  discount  exemption 
because  many  of  them  are  subject  to 
abuse  and  because  their  benefits  cannot 
be  realized  by  the  Medicare  and 
Medicaid  programs. 

In  addition,  we  believe  that  it  would 
not  be  feasible  to  enforce  the 
requirements  of  the  exemption  if 
remuneration  other  than  price  discounts 
were  permitted  here.  Such  an 
enforcement  effort  would  require  the 
Department  to  know  the  precise  amount 
and  value  of  these  other  goods  or 
services  and  then  be  able  to  apportion 
that  value  to  each  claim  or  request  for 
payment.  It  would  be  very  easy  for 
providers  seeking  to  evade  enforcement 
to  conceal  or  undervalue  some  part  of 
these  goods  or  services.  However,  we 
are  interested  in  receiving  comments  on 
the  prevalence  of  such  arrangements 
and  mechanisms  that  could  be  used  to 
recognize  other  cash  or  inkind  discounts 
where  the  benefits  can  be  realized  by 
the  Medicare  and  Medicaid  programs. 

For  the  purposes  of  qualifying  for  this 
discount  exemption,  we  have  divided 
providers,  practitioners,  and  suppliers 
into  three  categories,  depending  on  how 
they  are  reimbused  under  the  programs: 
(1)  Payments  based  on  reasonable  cost, 
acquisition  cost,  and  prospectively 
determined  payment  amounts,  such  PPS 
payments  to  hospitals,  the  composite 
rate  paid  to  providers  of  maintenance 
renal  dialysis  services,  or  payments 
made  exclusively  on  a  fee  schedule;  (2) 
pajrments  based  in  whole  or  in  part  on 
charges;  and  (3)  payments  based  on  a 
capitated  risk  sharing  basis  under 
section  1876  of  the  Act  or  on  a  similar 
basis. 

With  respect  to  the  first  category, 
coat-based  or  PPS  paid  providers,  the 
exemption  merely  requires  the 
individual  or  entity  to  report  the 
discount.  Of  course,  we  expect  that  the 
fuJJ  amount  of  the  discount  to  be 
reported.  For  the  most  part  this  would 
be  accomplished  through  the  cost  report 

For  example,  the  reasonable  cost  rules 
at  42  CFR  413.96  specify  how  to  report 
discounts.  In  other  cases,  such  as  with 
payments  based  on  acquisition  costs, 
the  discount  could  alternatively  be 
reported  on  the  claim  or  request  for 
payment 
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With  respect  to  the  second  category, 
those  paid  in  whole  or  in  part  on  the 
basis  of  charges,  the  exemption  applies 
only  if  the  discount  is  reported,  and  the 
actual  charge  is  reduced  by  the  full 
amount  oil  the  discount 

This  second  discount  exemption 
applies  to  all  individuals  or  entities  that 
are  reimbursed  based  on  the  lesser  of 
actual  charges  or  fee  schedule  amounts. 
We  are  aware  of  many  situatims, 

Cirticulariy  in  the  case  of  laboratory-to- 
boratory  discounts  offered  by  one 
clinical  diagnostic  laboratory  to  another, 
where  fee  whedule  amounts  are  being 
paid  by  Medicare  but  if  the  discount 
were  properly  reported  and  fully 
reflected,  the  actual  charge  would  be 
reduced  to  below  the  fee  schedule 
amount 

With  respect  to  the  third  category,  we 
are  proposing  not  to  impose  any 
requirements  or  risk  sharing  health 
maintenance  organizations  or 
competitive  medical  plans  paid  on  a 
capitated  basis  tmder  section  1876  of  the 
Act  or  on  a  similar  basis.  Since  we  do 
not  perceive  any  circumstance  where 
the  Medicare  or  State  health  care 
programs  will  benefit  from  any  price 
reductions  obtained  by  these  entities, 
we  see  no  purpose  in  imposing  any 
requirements  on  them  to  comply  with 
this  exemption. 

2.  Employees. 

This  statutory  exemption  permits  an 
employer  to  pay  an  employee  in 
whatever  manner  he  or  she  chooses  for 
having  that  employee  assist  in  the 
solicitation  of  Medicare  or  State  health 
care  program  business.  The  proposed 
exemption  follows  the  statute  in  that  it 
applies  only  to  bona  fide  employee- 
employer  relationships.  We  have 
decided  to  adopt  the  definition  of 
employee  from  the  Internal  Revenue 
Service  set  forth  in  26  U.S.C.  3121(d)(2). 

In  response  to  the  October  21, 1987 
request  for  comments,  many 
commenters  suggested  that  we  broaden 
the  exemption  to  apply  to  independent 
contractors  paid  on  a  commission  basis. 
We  have  declined  to  adopt  this 
approach  because  we  are  aware  of 
many  examples  of  abusive  practices  by 
sales  personnel  who  are  paid  as 
independent  contractors  and  who  are 
not  under  appropriate  supervision.  We 
believe  that  if  individuals  and  entities 
desire  to  pay  a  salesperson  on  the  basis 
of  the  amount  of  business  they  generate, 
then  to  be  exempt  from  civil  or  criminal 
prosecution,  they  should  make  these 
salespersons  employees  where  they  can 
and  should  exert  appropriate 
supervision  for  the  individual's  acts. 

3.  Croup  purchasing  organizations. 
This  exemption  applies  to  payments 

made  by  a  vendor  of  goods  or  services 


to  a  person  authorized  to  act  as  a  group 
purchasing  organization  (GPO)  for  a 
number  of  individuals  or  entities  who 
are  furnishing  Medicare  or  State  health 
care  program  services.  The  exemption 
closely  follows  the  statute,  and  requires 
a  written  agreement  between  the  GPO 
and  the  incUvidual  or  entity  that 
specifies  the  amotmt  the  GPO  will  be 
paid.  Where  the  entity  is  a  provider,  the 
exemption  requires  the  GPO  to  disclose 
in  writing  to  ttie  provider  at  least 
annually  the  amoimts  received  bora 
each  vendor  with  respect  to  purchases 
made  on  behalf  of  that  provider. 
Providers  must  make  such  disclosures 
available  to  the  Department  upon 
request  but  we  are  not  proposing  at  this 
time  to  require  that  these  disdosiues  be 
submitted  on  a  routine  basis.  In 
additioa  we  are  not  proposing  more 
specific  requirements  as  to  the  content 
of  the  disclosure.  At  this  time,  we  have 
concluded  that  the  piuposes  of  this 
statutory  exemption  are  fulfilled  with 
these  limited  disclosure  requirements. 
Of  course,  providers  and  GPOs  remain 
free  to  supplement  these  requirements 
as  they  see  fit 

DL  Regulatory  Impact  Statement 

A  Introduction  m  . 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  any  proposed 
regulation  that  meets  one  of  the 
Executive  Order  criteria  for  a  "major 
rule,"  that  is.  that  would  be  likely  to 
result  in  (1)  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or,  (3) 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  through 
6712),  unless  the  Secretary  certifies  that 
a  proposed  regulation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Impact  on  Providers  and 
Practitioners 

The  provision  providing  new  authority 
to  the  OIG  to  exclude  a  person  or  entity 
from  Medicare  and  State  health  care 
programs  if  engaged  in  a  prohibited 
remuneration  scheme  would  ensure  that 
the  Department  could  seek  action 
against  those  practicing  in  such 


prohibited  sdiemes  short  of  criminal 
prosecution.  This  provision,  is  a  result  of 
the  statute  and  not  this  proposed  rule.  In 
addition,  this  proposed  rule  attempts  to 
specify  various  business  and  payment 
practices  that  would  not  be  considered  a 
kickback  for  purposes  of  criminal  or 
civil  remedies,  lie  regulations  serve  to 
clarify  departmental  policy  as  to  the 
legality  of  various  commercial 
arrangements.  We  believe  that  the  great 
majority  of  providers  and  practitioners 
do  not  engage  in  illegal  remuneration 
schemes,  and  that  the  aggregate 
economic  impact  of  this  provision 
should,  in  effect,  be  minimal,  affecting 
only  those  who  have  chosen  to  interpret 
the  kickback  statute  broadly  and  who 
have  engaged  in  prohibited  payment 
schemes  in  violation  of  the  statutory 
intent 

C.  Conclusion 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further  we 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  nimiber  of  small  business  entities. 
Therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis. 

IV.  Papefwock  Reduction  Ad 

Section  1001.952  of  this  proposed  rule 
contains  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504),  we  have  submitted  a  copy 
of  this  proposed  rule  to  the  Executive 
Office  of  Management  and  Budget 
(EOMB)  for  its  review  of  these 
requirements.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  follow  the 
instructions  in  the  ADDRESS  section  of 
this  preamble. 

V.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  normally  receive  on 
proposed  regulations,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
received  timely  and  respond  to  the 
major  issues  in  the  preamble  to  that 
rule. 

List  of  Subjects  in  42  CFR  Part  1801 

Administrative  practice  and 
procedure.  Fraud.  Health  facilities. 
Health  professions.  Medicare. 

42  CFR  Chapter  V.  Part  1001  would  be 
amended  as  set  forth  below: 


SOM 
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PART  loot— PfKMRAM  INTCQIHTY: 


1.  The  authority  dUtkm  for  Part  1001 
would  b«  raviaad  to  rsad  as  (oUowrs: 

AMdnrin.  Sm*.  ii(b.  itm  luaa  latsti). 

Itnk).  ISBKd).  isa2(«).  M88(bN2i  (D|.  (E). 
and  (F).  sad  1871  ol  Um  Soctel  SKuHly  AU 
(42  U&C  1302.  1320a-7.  ia20»-7t».  1306^1). 
1386u(k).  1386y(d).  138Sy(«).  13e6cc(bN2)  (D). 
IE),  and  (F).  and  tSSahh).  al«M  otiMrwtw 
nolad. 

2.  A  new  Subpart  B  is  added  to  Part 
1001  to  read  as  lollowt: 


Subpart  ■ 


1001  SSI  PVatMl.  kicktwdia  and 

prohilMlad  activlM«a. 
1001 .8ft2  Excaptioaa. 


Subpart  I 


lloet.Ml    Fraud.  Irteataflkaantf 


The  OIC  may  exclude  any  individual 
or  entity  that  it  determinea  hat 
committed  an  act  described  in  section 
1128B  of  die  Social  Security  Act  subject 
to  the  exceptions  set  fortii  In  1 1001JS2. 


|1001.M> 

The  foUowinf  payoMnl  practices  shall 
not  be  treated  as  s  criminal  offense 
under  section  11288  of  the  Act  snd  shall 
not  serve  ss  die  basis  for  an  exclusion. 

(a)  InvmUnent  intarmts.  Aa  need  in 
section  1128B  of  the  Act  "rcniuneratloQ~ 
does  not  include  any  payment  that  is  a 
return,  such  as  a  dividend,  capital  gains 
distribution,  or  interest  Income,  from  an 
inveatment  obtained  for  fair  market 
value  in  the  investment  securities 
(including  shares  in  a  corporation, 
bonds,  debentures,  notes,  or  other  debt 
instruments)  of  s  corporation  that  st  the 
end  of  the  corpora  lion't  fiscal  year 
preceding  the  purchase  of  the  securities, 
had— 

(1)  Total  assets  exceeding  t5.00aooa 
end 

(2)  A  class  of  equity  security  held  of 
record  by  st  least  500  persons. 

(b)  Space  rental.  As  used  In  section 
1 128B  of  die  Act.  "remoneration''  does 
not  including  peyments  nede  by  s 
leasee  to  s  lessor  for  dM  aee  of  premises, 
ss  long  sa- 
il) The  leaae  agraemeitf  is  set  out  in 

writing  and  signed  by  die  perties: 

(2)  The  leaae  specifies  die  premises 
covered  by  the  lease: 

(3)  If  the  lease  is  intended  to  provide 
the  lessee  with  sccess  to  the  premises 
for  periodic  intervsls  of  time,  rather  than 
on  a  full-lime  basis  for  the  term  of  the 
lease,  the  lease  specifies  exactly  the 
schedule  of  such  intervals  their  precise 
length,  their  periodicity,  and  the  exact 
rent  for  such  intervsls: 


(4)  The  term  of  the  lease  is  for  not  less 
thsn  one  jresr.  snd 

(5)  The  rentsi  charge  is  consistent 
with  fsir  merket  vahie  in  arms-length 
trsnsactiona  and  is  not  determined  fai  a 
manner  that  takes  into  sccomit  the 
volume  or  vslue  of  sny  referreis  of 
business  between  the  parties 
reimbursed  under  Medicare  or 
Medicaid. 

For  purpoaes  of  this  section,  the  term 
"fsir  market  value"  means  the  value  of 
the  rentel  property  for  general 
commercial  purposes  (not  taking 
account  of  its  intended  use),  but  shall 
not  be  ad}osted  to  reflect  the  sdditional 
value  the  prospective  lessee  or  lessor 
would  attribute  to  the  property  as  a 
result  of  its  proximity  or  convenience  to 
the  lessor  where  the  lessor  is  a  potential 
source  of  patient  referrals  to  the  lessee. 

(c)  Equipment  rental.  As  used  in 
section  11288  of  the  Act.  "remuneration" 
does  not  include  payments  made  by  a 
lessee  of  equipment  to  the  owner 
("lessor")  of  the  equipment  for  the  use  of 
the  equipment  as  long  as — 

(1)  The  leaae  agreement  is  set  out  in 
writing  snd  signed  by  the  parties; 

(2)  The  lease  specifies  the  equipment 
covered  by  the  lease: 

(3)  If  the  lease  is  intended  to  provide 
the  lessee  with  use  ol  the  equipount  for 
periodic  intervals  of  time  rather  than  on 
a  full-time  basis  for  the  term  of  the 
leaae.  the  lease  specifies  exactly  the 
schedule  of  such  intervsls.  their  precise 
length,  their  periodicity,  and  die  exact 
rent  for  such  Intervals: 

(4)  The  term  of  the  leaae  is  for  not  less 
than  one  year  and 

(5)  The  rental  charge  is  consistent 
with  fair  market  value  in  arms-length 
transactions  snd  is  not  detprmlned  in  a 
manner  that  takes  into  sccount  the 
volume  or  value  of  any  referrals  of 
business  between  the  perties 
reimbursed  under  Me<ncare  or 
Medicaid. 

For  purpoaes  of  this  section,  the  term 
"fair  market  value"  means  the  value  of 
the  equipment  when  obtained  from  a 
manufecturer  or  professional  (Ustributor. 
but  ahall  not  be  sdjusted  to  reflect  the 
additional  vahie  this  prospective  leaaee 
or  lessor  would  sttribate  to  the 
equipment  as  a  result  of  its  proximity  or 
convenience  to  the  lessor  where  the 
lessor  is  s  potentisi  source  of  petient 
referrsis  to  the  lessee. 

(d)  Penonal  aervicee  and 
management  contracts.  As  used  in 
section  11288  of  the  Act  "remuneration" 
does  not  include  payments  made  by  a 
principal  to  an  agent  as  compensation 
for  the  services  of  the  egent  as  long 

as — 

(1)  The  agency  agreement  is  set  out  in 
writing  snd  signed  by  the  parties: 


(2)  The  agency  agreement  tpecifies 
the  services  to  be  provided  by  the  agent: 

(3)  If  the  sgency  agreement  is 
intended  to  provide  for  the  services  of 
the  sgent  on  a  periodic  sporadic  or  part- 
time  basis,  rather  than  on  a  full-time 
basis  for  the  term  of  the  agreement  the 
agreement  specifies  exactly  the 
schedule  of  such  intervals,  their  precise 
length,  their  periodicity,  and  the  exact 
charge  for  such  intervals: 

(4)  The  term  of  the  agreement  is  for 
not  less  than  one  year  and 

(5)  The  aggregate  compenaation  paid 
to  the  agent  over  the  tern  of  the 
agreement  is  set  in  advaooe,  is 
consistent  with  fair  market  value  in 
arms-length  transactions  and  is  not 
determined  in  a  manner  than  takes  into 
account  the  volusM  or  value  of  any 
referrals  of  business  between  the  parties 
that  is  reimbursed  under  Medicare  or 
any  State  health  care  program. 

For  purposes  of  this  section,  an  agent  of 
a  principal  is  any  person,  other  than  a 
bona  fide  employee,  who  has  an 
agreement  to  perform  services  for,  or  on 
behalf  of.  the  principal. 

(e)  Sale  of  practice.  As  used  in  section 
11288  of  die  Act  "remuneration"  does 
not  include  payments  made  to  a 
practitioner  by  another  practitioner 
where  one  practitioner  is  selling  his  or 
her  practice  to  another  practitioner,  as 
long  as— 

(1)  The  period  from  the  date  of  any 
agreement  pertaining  to  the  sale  to  the 
completion  of  the  sale  is  not  more  than 
one  year,  and 

(2)  The  practitioner  who  ia  aelling  hia 
or  her  practice  will  not  be  in  a 
professional  poaition  to  make  referrals 
to  the  purchasing  practitioner  after  one 
year  from  the  date  of  the  agreement 

(f)  Referral  aervicee.  Aa  uaed  in 
section  11288  of  the  Act  "remuneration'* 
does  not  include  paymenls  by  a 
phyaidan  to  an  entity  which  offers  to 
the  psblic  that  it  will  refer  a  person  to  a 
physician  for  medical  aervices.  as  long 
as — 

(1)  The  endty  does  not  exclude  any 
qualified  physician  from  partidpatioo  in 
the  referral  service. 

(2)  Any  fee  for  partidpatioo  in  the 
referral  service  is  charged  equally  to  all 
physidans  and  is  reasonably  related  to 
the  coat  of  operating  the  referral  service; 

(3)  The  entity  imposes  no 
requirements  on  the  manner  in  which 
the  physician  provides  services  to  a 
referred  person,  except  that  the  entity 
may  require  that  these  services  be 
furnished  free  of  charge  or  at  reduced 
charge  to  the  patient  and 

(4)  The  entity  makes  a  disdosure  to 
each  person  referred  ss  to— 


(i)  The  manner  in  which  it  selects  a 
physician  for  the  person. 

(ii)  The  nature  of  the  relationship 
between  the  entity  and  the  physicians  to 
whom  it  makes  referrals,  and 

(iii)  The  nature  of  any  restrictions  Uiat 
would  exdude  a  physician  from  the  pool 
of  physicians  to  whom  referrals  are 
made. 

(g)  Warranties.  As  used  in  section 
11288  of  die  Act  "remuneration"  does 
not  include  payments  by  a  manufacturer 
or  supplier  of  an  item  to  the  purchaser  of 
the  item  as  compensation  for  any  loss 
sustained  by  the  purchaser  due  to  the 
failure  of  the  item  to  operate  as 
intended,  as  long  as  the  payment — 

(1)  Is  made  in  accordance  with  a 
written  affirmation  made  in  connection 
with  the  original  sale  of  the  item  by  the 
supplier  to  the  purchaser,  with  sudi 
affirmation  relating  to  the  nature  of  the 
material  or  workmanship  and  affirming 
or  promising  that  such  material  or 
workmanship  is  defed-free  or  will  meet 
a  specified  level  of  performance  over  a 
specified  period  of  time;  and. 

(2)  Is  reasonably  related  to  the 
economic  loss  that  would  otherwise  be 
sustained  by  the  purchaser,  induding. 
but  not  limited  to- 
ll) either  a  refund  of  the  purchase 

price  or  the  repair  or  replacement  of  the 
defective  item,  and 

(ii)  reimbursement  of  any  costs 
associated  with  replacing  the  product. 

(h)  Discounts.  (1)  As  used  in  sedion 
11288  of  the  Act  a  discount  is  a 
reduction  in  the  amount  a  seller  charges 
for  a  good  or  service  to  a  buyer  (who 
buys  either  direcUy  or  through  a 
contract  with  a  group  purchasing 
oiganization)  that  appears  on  the 
invoice  or  statement.  Discounts  do  not 
include  rebates  of  cash,  other  kinds  of 
fiee  goods  or  services,  redeemable 
coupons,  credit  towards  the  future 
purchase  of  any  goods  or  services, 
routine  reductions  or  waivers  of  any 
poinsurance  or  deductible  amount  owed 
by  program  beneficiaries  for  other  than 
inpatient  hospital  services,  or  other 
remuneration  in  cash  or  in  kind. 

(2)  A  reduction  in  a  seller's  charge  is 
considered  a  discount  as  long  as  an 
individual  or  entity  that  solicits  or 
receives  such  discount — 

(i)  On  an  item  or  service  for  which 
payment  is  made  on  the  basis  of  a 
reasonable  cost  acquisition  cost,  or 
prospectively  determined  payment 
amounts  (such  as  prospective  payments 
system  payments  to  hospitals,  or  the 
composite  rate  paid  to  providers  of 
maintenance  renal  dialysis  services), 
fully  and  accurately  reports  the  discount 
in  the  applicable  cost  reporting 
mechanism  or  daim  for  payment  filed 


with  the  Department,  a  State  agency  or 
one  of  their  agents; 

(ii)  On  an  item  or  service  for  which 
payment  is  made  in  whole  or  in  part  on 
the  basis  of  charges — 

(A)  Fully  and  accurately  reports  the 
discount  in  the  applicable  claim  for 
payment  filed  with  the  Department  a 
State  agency,  or  one  of  their  agents,  and 

(B)  Reduces  the  charge  to  the  program 
or  the  beneficiaiy  by  the  full  amount  of 
the  discount  at 

(iii)  Is  a  health  maintenance 
oi^ganization  or  competitive  medical 
plan  paid  for  by  Medicare  as  a  risk 
contractor  under  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982.  as 
authorized  under  section  1876  of  the  Act. 
or  by  a  Medicaid  State  agency  on  a 
similar.basis. 

(i)  Employees.  As  used  in  section 
11288  of  the  Act  "remuneration"  does 
not  include  any  amount  paid  by  an 
employer  to  an  employee,  who  has  a 
bona  fide  employment  relationship  with 
the  employer,  for  employment  in  the 
provision  of  covered  items  or  services. 
For  purposes  of  this  section,  the  term 
"employee"  has  the  same  meaning  as  it 
does  for  purposes  of  28  U.S.C  3121(d)(2). 

(j)  Group  purchasing  organizations. 
As  used  in  section  11288  of  the  Act 
"remuneration"  does  not  indude 
payments  by  a  vendor  of  goods  or 
services  to  a  person  authorized  to  act  as 
a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are 
furnishing  services  reimbursed  by 
Medicare  or  Medicaid,  as  long  as — 

(1)  The  purchasing  agent  has  a  written 
agreement  with  each  individual  or  entity 
in  the  group  that  specifies  the  amount 
the  agent  will  be  paid  by  each  vendor 
(where  such  amount  may  be  a  fixed  sum 
or  a  fixed  percentage  of  the  value  of 
purchases  made  from  the  vendor  by  the 
members  of  the  group  under  the  contract 
between  the  vendor  and  the  purchasing 
agent):  and 

(2)  In  the  case  of  an  entity  that  is  a 
provider  of  services,  the  agent  disdoses 
in  writing  to  the  entity  at  least  annually, 
and  to  the  Secretary  upon  request  the 
amount  received  fitim  each  vendor  with 
respect  to  purchases  made  by  or  on 
behalf  of  the  entity. 

Dated:  January  12. 1989. 

RJ>.  Kusawow. 

Inspector  General.  Department  of  Health  and 
Human  Services. 

Approved:  January  13, 1968. 

OtisltBowea. 

Secretary. 
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DEPARTMENT  OF  THE  INTEmOR 
43CFRParttt 

Natural  RMOurco  Damago 


AOPICir:  Department  of  the  Interior. 

ACTION:  Notice  of  response  to 
comments. 


f.  This  Notice  responds  to  the 
comments  received  by  the  Department 
of  the  Interior  (the  Department)  on  the 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  published  on  May 
3. 1968  (53  FR 15714).  concerning  the 
statutory  two-year  review  of  the  natural 
resource  damage  assessment 
regulations.  Section  301(c)(3)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Ad  of  1960  (CERCLA).  as  amended, 
requires  that  regulations  promulgated 
under  section  301(c)  be  reviewed  and 
revised,  as  appropriate,  every  two  years. 
"Hie  final  rule  establishing  the  general 
assessment  process  and  the  type  8 
procedures  was  published  on  August  1. 
1986  (51  FR  21674).  Therefore,  die 
Department  published  the  ANPRM  of 
May  3. 1988.  requesting  information 
based  specifically  on  experience  with 
application  of  the  general  administrative 
process  and  the  type  B  assessment 
procedures.  The  Department  also 
requested  information  drawn  from  any 
new  technology  not  available  when  the 
regulations  were  developed.  Only  four 
comments  were  received  in  response  to 
the  ANmM.  Based  on  its  review  of  the 
comments  received,  the  Department  has 
determined  that  it  would  not  be 
appropriate  to  revise  these  regulations 
at  this  time.  This  Notice  presents  the  . 
Department's  response  to  those 
comments. 

AOORESS:  Office  of  Environmental 
Project  Review.  Room  423a  ATTN: 
NRDA  Regulations:  Department  of  the 
Interior,  1801  C  Street  NW.. 
Washington.  DC  20240  (Regular  business 
hours  7:45  a.m.  to  4:15  p.m..  Monday 
through  Friday). 

PON  FURTNCR  MPORMATION  OONTACTt 

David  Rosenberger  or  Linda  Buriington 

(202)  343-1301. 

iwpi  fWKHiMn  mfomiation: 

LBadcground 

Section  301(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
as  amended  (CERCLA),  42  U.S.C  9601  et 
seq.,  requires  the  promulgation  of 
regulations  for  the  assessment  of 
damages  for  injury  to,  destruction  of.  or 
loss  of  natural  resources  resulting  from  a 
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discharge  of  oil  or  •  idoose  of  • 
hasardous  •ubtlanc*  for  th«  purposes  of 
CERCLA  and  section  311(0  W  end  (S)  of 
the  Clean  Water  Act  (CWA).  33  US.C 
1251  St  teq.  (also  known  ss  die  Federal 
Water  Pollution  Control  Act).  Section 
301(cN3)  sUtes  that  die  reflations  ■hall 
be  reviewed  and  revised  as  sppropriate 
every  two  years 

On  A««ust  1. 1«e  (51  FR  27074).  the 
Department  pubUshed  s  final  rule  that 
provides  the  feneral  ptocesi  for 
conducting  natural  retource  damafs 
assessments,  and  the  ahemativa 
methodologies  for  oondocting 
assessment*  in  individual  cases 
otherwifc  kno«vn  as  the  "type  B~ 
procedures.  A  notice  was  issued  on 
November  18. 1987  (52  FR  43783). 
snnouncing  the  svsilability  of  five  flnal 
type  B  technical  infonnation  documents 
that  were  prepared  in  conjunction  with 
the  development  of  the  type  B 
SMessment  procedures.  On  March  20. 
1987  (52  FR  «M2).  die  Department 
published  a  final  role  that  contains 
standard  procedures  for  simplified 
assessments,  known  as  the  "type  A" 
procedures.  On  Febrosry  22. 1988  (53  FR 
5188).  the  Department  published  a  final 
rule  to  amend  43  CFR  Part  11  to  conform 
with  amendments  to  CERCLA  brought 
about  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1988 
(SARA).  Finally,  on  March  25. 1988,  die 
Department  published  technical 
corrections  to  die  NROAM/CME  (53  FR 
9789).  These  rules  together,  codified  st 
43  CFR  f>art  11.  comprise  the  natural 
resource  damage  assessment  regulations 
called  for  by  section  301(c)  of  CERCLA. 
Natural  resource  damage  assessments 
performed  by  Federal  or  State  trustees 
in  accordance  with  these  regulations  are 
provided  the  legal  evidentiary  states  of 
s  rebuttable  presumption  in  an 
administrative  or  iudicial  proceeding,  as 
provided  by  section  107tfH2)(C)  of 
CERCLA. 

In  order  to  carry  out  the  statutory 
requirement  that  the  natural  resource 
damage  assessment  regulations  be 
reviewed  end  revised  as  appropriate 
every  t¥fo  years,  the  Department 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  to  begin 
the  biennial  review  of  the  general 
assessment  process  and  the  type  B 
procedures  on  May  3. 1988  (53  FR  15714). 
The  ANPRM  sought  public  comment 
reflecting  experience  with  the  general 
assessment  process  and  the  type  B 
procedures  contained  in  the  August  1. 
1988.  regulations.  IW  type  A  procedures 
were  developed  later  and  the 
Department  will  begin  the  review  of  the 
type  A  procedures  at  a  later  date. 


In  die  ANPRM  of  May  3. 1988.  die 
Department  asksd  for  information  based 
specifically  on  experience  with 
appUcatkxi  of  the  general  adnrinistraUve 
process  and  the  type  B  assessment 
procedores.  Since  section  301(c)  of 
CERCLA  states  that  the  regulations 
shaU  identify  die  "best  svailaMe" 
prooednras,  die  Department  also 
reqeestsd  taifuiiaaltoii  drawn  froni  any 
new  technology  not  availabte  when  the 
regulations  were  developed.  Comments 
were  asked  to  focus  on  all  Sybperts  of 
43  CFR  Part  11  except  Subpart  D  and 
11 11.31  and  11.33  of  Subpart  C  which 
pertain  to  the  type  A  procedurea. 

Suggestions  were  solicited  for 
possible  rsvisioa  of  the  regulations 
where  experience  has  shown  a  different 
approach  that  may  be  adopted  or  where 
procedures  not  Incorporatsd  in  the 
regulations  have  since  been  sufficiently 
developed  to  be  included.  Comments 
were  asksd  to  sddress  the  following 
questions:  (1)  Where  end  how  have  the 
assessment  process  and  the  type  B 
procedures  been  applied,  for  example, 
geographical  location,  environaental 
setting.  etcT:  (2)  How  effective  was  the 
sssessflMnt  process  in  these 
applications?:  (3)  In  what  type  of 
situation  has  the  assessment  process 
been  used,  for  example,  in  settlement 
negotiations,  court  actions,  eta?:  (4) 
What  are  recoomiendations  for 
modification  of  the  assessment  process 
and  the  type  B  procedures  based  on  the 
applications  mentioned  above?:  and  (5) 
How  effective  has  the  process  been 
pertaining  to  restorations  and  the  ability 
to  apply  funds  recovered  towards 
planned  restoration  activities? 

The  Department  also  ssked  for  sny 
relevant  information  not  available  at  the 
lime  the  type  B  procedures  were 
developed.  Section  301(c)  of  CERCLA 
states  that  such  regulations  shall 
identify  die  "best  svaUable"  procedures 
to  determine  damages  to  natural 
resources.  In  order  to  ensure  that  the 
type  B  procedures  are  the  "best 
available"  procedures,  the  Department 
wanted  to  know  of  any  new 
methodologies  or  protocols  that  might  be 
hicorporaled  into  the  type  B  procedures. 
For  example,  new  methodologies  or 
technical  information  might  exist  in  such 
areas  as  defining  injuries  to  the 
resources  snd  detemining  the  extent  of 
end  compensation  for  the  injury. 

The  Department  stated  in  the  ANPRM 
that  it  would,  upon  review  of  the 
comments  received,  determine  the  need 
for  revisions  to  the  general  assessment 
process  or  to  the  type  B  procedures.  The 
comment  period  for  dial  ANPRM  closed 
July  5. 1968. 


n. 

Only  four  oomnents  to  die  ANPRM 
wrere  rsoeived  by  the  Department  Not 
only  wss  die  ANPRM  pubBshed  tai  die 
Feossal  lls^slsr,  but  copies  were  sent  to 
over  900  names  on  the  Department's 
mailing  list  compiled  since  the  first 
ANPRM  concerning  the  regulations,  in 
January  of  1983.  A  general  view 
expressed  in  the  comments  was  that 
there  has  been,  as  yet,  no  experience 
with  the  regulations.  Two  of  the 
commenteis  recommended  that  the 
Department  not  make  significant 
revisions  to  the  rule  at  this  time.  They 
stated  that  there  has  been  Httle  practical 
experience  «vith  rule  and  there  is.  as  yet 
no  new  information  to  be  considered. 
One  of  these  two  commenters  suggested 
that  instead  of  significanUy  revising  the 
regulations,  the  Department  should:  (1) 
initiate  an  educational  effort  for  the 
existing  rule:  (2)  require  prompt 
identification  of  trustees  to  expedite 
trustee  action:  (3)  amend  the  regulations 
to  call  for  earlier  notification  and 
involvement  of  potentially  responsible 
parties  (FRPs):  snd  (4)  identify  specific 
coordination  points  writhin  ths  National 
Contingency  Plan  (NCP)  response 
actions.  The  other  comment  stated  that 
the  Department  should  eliminate  the  use 
of  contingent  valuation  methodology 
from  the  regulations,  or  to  incorporate 
into  the  rvle  procedural  safeguards  for 
its  use. 

The  Department  agrees  with  the 
general  saggestion  that  the  Department 
initiate  education  erf  natural  resource 
trustees  and  the  general  public  as  to  the 
natural  resource  damage  assessment 
regulations.  The  Department  is 
proceeding  at  this  time  with  the 
development  of  sn  outreach  program. 
The  effort  will  assist  in  facilitating 
consistent  understanding  and 
application  of  the  regulations  among  all 
parties:  and  help  to  improve 
coordination  and  expedited  actions  wid 
other  aspects  of  response  and  cleanup 
measures. 

The  Department  does  not  agree  with 
the  specific  comment  that  the 
regulations  should  be  amended  at  this 
time  to  make  procedural  changes  to  the 
administrative  process  contained  within 
the  rule.  As  was  noted  by  this  and  other 
commenters,  there  has  been  litUe 
practical  experience  to  date  with  the 
application  of  the  rule.  Making 
procedural  changes  based  solely  on  a 
lew  isolated  experiences  should  not  be 
considered  as  representative  of  a 
general  trend  or  reflective  of  widespread 
difficulties  in  proceeding  through  the 
assessment  process. 


The  Department  notes  that  section 
104(b)(2]  of  CERCLA  requires  tiiat 
Federal  and  State  natural  resource 
trustees  be  given  prompt  notification 
and  requires  coordination  of 
assessments,  investigations  and 
planning  that  may  be  occurring  under 
section  104  of  CERCLA.  The  proposed 
changes  to  the  NCP  would  highli^t  this 
requirement  The  Department  is  also 
awara  that  the  respective  state 
governors  are  now  designating  their 
natural  resource  trustees  to  the 
Environmental  Protection  Agency  (EPA), 
as  required  by  section  107(f)(2)(B)  of 
CERCLA.  whidi  will  furdier 
understanding  of  the  preassessment 
process.  The  Dqwrtment  has  been 
woridng  with  the  EPA  on  the  issue  of 
timely  notification  of  trustees.  Section 
11.20(c)  of  the  Department's  rule  already 
provides  instructions  to  the  natural 
resource  trustees  to  assist  as  needed,  in 
identifying  other  natural  resource 
trustees  whose  resources  may  be 
affected  as  a  result  of  shared 
responsibility  for  the  resource  and  who 
should  be  notified.  Further,  f  11.32(a)(1) 
of  the  rule  requires  coordination  of 
natural  resource  trustees  prior  to  the 
development  of  the  Assessment  Plan. 
Guidance  is  also  provided  within  that 
section  on  the  selection  of  a  lead 
authorized  official  from  among  the 
respective  trustees  participating  in  the 
assessment  The  Department  considers 
that  these  provisions  of  the  rule,  in 
conjunction  with  the  requirements  of 
CERCLA.  are  sufficient  until  wider 
experience  indicates  changes  are 
needed. 

The  rule  at  S  11.32(a)(2)  requires 
formal  identification  and  involvement  of 
the  potentially  responsible  party  in  the 
development  of  a  natural  resource 
damage  assessment  plan.  The 
Department  recognizes  that  in  many 
instances  the  potentially  responsible 
parfy  may  be  known  to  the  natural 


resource  trustee  prior  to  the 
development  of  an  Assessment  Plan.  As 
was  stated  in  the  preamble  to  the  final 
rule  (51  FR  27700),  however,  prior  to  the 
formulation  of  Ae  assessment  plan, 
decisions  on  proceeding  with  an 
assessment  are  generally  based  on 
questions  of  jurisdiction,  statutory 
authorify  and  internal  agency  auduwity. 
and  on  die  severity  of  the  potential  for 
natural  resource  injury.  It  is,  therefore, 
inappropriate  to  require  specific 
identification  and  involvement  of  the 
rep  during  the  time  that  these  internal 
issues  are  being  resolved. 

The  Department  has  not  defined,  in 
the  natural  resource  damage  assessment 
rule,  specific  coordination  points  within 
the  EPA's  NCP  response  actions.  The 
Department  oonsi<ters  that  the 
provisions  of  the  natural  resource 
damage  assessment  process,  as 
appropriate,  with  that  of  the  NCP. 

The  second  commenter  stated  that  the 
Department  should  eliminate  the  use  of 
contingent  valuation  methodology  from 
the  regnlaticms,  or  should  incorporate 
into  the  rule  procedural  safeguards  for 
its  use.  The  Department's  response  is 
that  there  are  procedural  safeguards 
present  in  the  rule  pertaining  not  just  to 
the  use  of  contingent  valuation 
techniques,  but  to  the  entire  damage 
assessment  process.  The  guidance  found 
in  S  11.84,  the  provisions  for  public  (and 
reP)  review  and  input  to  the  process 
and  the  relevant  technical  information 
document  all  provide  guidance  for 
applying  the  contingent  valuation 
methodologies.  Since  all  these 
safeguards  are  already  present  in  the 
rule,  and  lacking  wider  experience  with 
the  use  of  these  provisions,  there  is  no 
need  to  revise  the  rule. 

The  third  commenter  stated  that  the 
regulations  are  unworkable  because 
they  fail  to  adequately  value  natural 
resource  damages.  The  commenter 
recommended  that  the  regiilations  be 


significantly  modified  to  conform  with 
the  revisions  suggested  in  the 
commenter's  legal  brief  filed  in  State  of 
Ohio  v.  Department  of  the  Interior. 

The  Department's  reply  is  that  the 
issues  raised  are  currently  before  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  as  provided  for  in 
section  113  of  CERCLA,  and  will  be 
resolved  by  that  court  The  legal  review 
of  the  rules  is  currendy  outgoing.  Since 
the  issues  raised  by  the  commenter 
pertain  to  legal  interpretations  of 
CERCLA.  it  is  appropriate  that  the    ^J 
resolution  of  these  differing 
interpretations  be  resolved  by  the  court. 
The  regulations  are  valid,  final 
regulations  that  are  in  effect  for  natural 
resource  damage  assessments. 

llie  fourth  commenter  stated  that  he 
had  not  had  any  experience  to  date  with 
the  rules  and.  thus,  had  no  comments  to 
offer  at  diis  time.  The  commenter 
indicated  that  should  he  gain  experience 
widi  the  rules,  he  would  be  pleased  to 
share  his  insights  with  die  Department. 

m.  Conclusion 

Based  on  review  of  the  comments 
received  on  the  ANPRM  of  May  3. 198a 
the  Department  has  determined  that  it  is 
not  appropriate  to  revise  the  general 
assessment  process  and  the  type  B 
procedures  at  this  time.  Information 
received  through  these  comments  shows 
that  there  has  been  too  little  experience 
to  warrant  revisions  to  either  the 
general  damage  assessment  process  or 
the  type  B  procedures.  Also,  no  new 
information  or  new  technologies  in  this 
area  have  been  brought  to  the  attention 
of  the  Department  to  justify  revising  the 
regulations. 

Dated:  January  13. 1989. 
Brace  Blancbard. 

Director.  Office  of  Environmental  Project 
Review. 
[FR  Doc  89-1291  Filed  1-1»-8B:  6:45  am| 
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DEPARTMENT  OF  AOraCULTURE 


for 
CoMon 


;  Commodity  Credit  Corporatioa. 

:  Notice  of  Countiet  Designated 
as  Suitable  for  Growing  Extra  Long 
Staple  Cotton  During  Marketing  Year 
1900. 


:  In  accordance  with  7  CFK 
1413J(n).  the  following  countiee  have 
been  designated  as  suitable  for  growing 
extra  long  staple  cotton  during 
marketing  year  1989: 
Arizona:  Cochiee.  CUa.  Graham. 
Greenlee.  Maricopa,  Mohave.  Pima, 
PinaL  Santa  Cnn.  Yavapai,  and 
Yuma.  (La  Pat  County  was  created 
from  Yuma  County  as  a  result  of  an 
action  of  the  Arizona  State  legislature 
and  is  approved  for  ELS.) 
California:  Imperial  and  Riverside. 
Florida:  Alachua,  Hamilton.  Jefferson. 
Madison.  Marion.  Suwannee,  and 
Union. 
Georgia:  Berrien  and  Cook. 
New  Mexico:  Chaves,  Dona  Ana.  Eddy, 

Hildalga  Luna.  Otero,  and  Sierra, 
rexos.-  Brewster,  Culberson.  El  Paso, 
Hudspeth.  Jeff  Davis.  Loving.  Pecos. 
Presidio.  Reeves  and  Uvalde. 
Before  March  31. 1969,  as  deemed 
appropriate  by  the  Commodity  Credit 
Ccwporation.  additional  counties  may  be 
designated  as  suitable  for  growing  extra 
long  staple  cotton  during  marketing  year 
1989. 

Antkority:  Sec  10a(h)  of  ihe  Agricultural 
Act  of  IMB.  M  amendMl.  07  Sut.  4M.  u 
,  (7  U^C  1444(h)). 


liTIOM  COMTACTt 
Charles  V.  Cunningham.  Leader.  Fiber* 
Group,  Commodity  Analysis  Division. 
USOA-ASCa  Room  3758  South 
Building.  P.O.  Box  2415.  Washington.  DC 
20013  or  call  (202)  447-7954. 


Signed  at  Washington.  DC  January  6. 1«0. 


Executive  Vice  Preeident,  Commodity  Credit 

Corporation. 

(FR  Doc  fl0-132B  PUad  1-19-aac  8:45  am| 
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The  Department  of  Agriculture.  Forest 
Service  will  prepare  an  environmental 
impact  statement  for  a  proposed  timber 
sale(s)  within  the  Last  Chance 
Compartment,  Ward  Management  Area 
No.  30  of  the  Greenville  Ranger  District 

The  Plumas  National  Forest  Land  and 
Resource  Management  Plan  has  been 
prepared.  This  Flan  directs  that  timber 
Im  managed  on  a  regulated  basis  on 
lands  classified  as  capable,  available 
and  suitable  for  scheduled  timber 
production.  The  proposed  timber  sale 
project  is  included  in  The  Plumas 
Timber  Harvest  Schedule  for  Fiscal  Year 
1901.  The  harvest  objective  for  the 
project(s)  is  12  million  board  feet 

Some  initial  scoping  and  analysis 
have  been  completed  on  this  project 
Comments  received  during  the  original 
•coping  will  be  retained  and  considered 
in  tlie  analysis. 

Federal,  State  and  local  agencies: 
potential  purchasers:  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  This  scoping  process 
will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Fish  and  Wildlife  Service. 
Department  of  Interior,  will  be  invited  to 
participate  as  a  cooperating  agency  to 
evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  potential  timber  sale(s)  area. 

The  District  Ranger  will  bold  a  public 
meeting  at  the  To«vn  Hall  Greenville, 
CA  at  1  p.m.,  Saturday,  February  18. 


1989.  Mary  ].  Coulombe.  Forest 
Supervisor.  Plumas  National  Forest. 
Qidncy.  California  is  the  responsible 
offidaL 

The  analysis  is  expected  to  take  about 
1-2  months  to  complete.  The  Draft 
Environmental  Impact  Statement  should 
be  available  for  public  review  by  May 
1989.  The  Final  Environmental  Impact 
Statement  should  be  available  for  public 
review  by  November  1989. 

Written  comments  and  suggestions 
concerning  the  scoping  or  analysis 
should  be  sent  to  Michael  R.  Williams, 
District  Ranger,  Greenville  Ranger 
District  P.O.  Box  329,  Greenville.  CA 
96947. 

Questions  about  the  proposed  action 
and  Environmental  Impact  Statement 
should  be  directed  to  Conrad  P. 
Nossbaumer,  Sale  Planning  Forester, 
Greenville  Ranger  District  phone  (916) 
284-7128  extension  250. 


Dated  January  IZ 19 
Mary|.rnaln«hs. 
PoTBttSuperviaor. 

(FR  Doc  a»-134S  FUod  l-ia-88: 8:45  am) 
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DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  Bureau  of  the  Census 
Tide:  Survey  of  Income  and  Program 

Participation.  1968  Panel  Wave  5 
form  Number  SIPP-8S00  Wave  5 
Questionnaire,  SIPP-65/7803 
Reminder  Card,  and  SIPP  85-7805(L) 
Introductory  Letter 
Agency  Approval  Number  0607-0595 
Type  of  Request-  Revision 
Burden:  12.180  hours 
Number  of  Respondents:  24.360 
Avg  Hours  Per  Response:  30  minutes 
Needs  and  Uses:  This  survey  provides 
statistics  not  previously  available  for 
the  Executive  and  Legislative 
Branches,  such  as  multiple  recipiency 
of  benefits  of  major  government 
programs  and  monthly  program 
participation  to  support  policy 
analysM.  The  data  requirements 


include  income,  employment  and 

household  oompoeition.  taxes,  assets. 

in-kind  income,  and  related  subjects 

to  estimate  the  effiects  of  Bxecothre 

and  Legislative  decisions. 
Affected  Pub/ia  Individuals  or 

households 
Frequency:  One  time  only 
Respondent's  Oblisation:  Voluntaiy 
Oh4B  Desk  Officer  Frandne  Pteo^ 

395-7340. 


Copies  of  the  above  informal 
collection  proposal  can  be  < ' 

calling  or  writing  DOC  (    

Officer.  Edward  Ifidiala.  (MQ ! 
Department  of  CamoM 
14th  and  Constitutkio  Ai 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  [ 
information  coDectiaa  shoold  be  i 
Frandne  Picoult  OMB  Dedt  Oflkv. 
Room  3208.  New  Executive  Office 
Building,  Washington.  DC  20608. 

Dated  Januaiy  13. 190B. 
Eihrafd  Mdwia. 

DepartmentaJ  Clearance  Officer.  Offwe  ttf 
Management  and  Organization. 
|FR  Doc  80-1296  Filed  1-10-89: 8:45  am) 


International  Tirade  AdmWatraMon 

(A-688-9191 


Roler  Chain.  Other 


Duty 

To  Revolce  In 


Then  BIcycie,  Front 
of  AntMimpIno 
Review  and  Intent 


:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTKNC  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke  in  part 


I  contact: 
Edward  F.  Haley  or  Robert  J.  Marenick, 
Office  of  Anttdnrnping  Compliance, 

1  Tkade  Administration.  U.S. 
,  Washington. 
DC  IBHk  IrivheaK  (202)  377-S255. 


n  On  November  1, 1968.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
roller  chain,  other  than  bicycle,  from 
Japan.  The  review  covers  Tsubakimoto. 
a  manufacturer/exporter  of  this 
merchandise  to  the  United  States,  and 
the  period  April  1, 1966  through  March 
31. 1967. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  errors, 
we  have  changed  the  margin  from  that 
presented  in  our  preliminary  results  of 
review  to  a  de  minimis  amount  We 
intend  to  revoke  the  antidumping  finding 
with  respect  to  Tsubakimoto. 
EFFCCmm  DATC:  January  23, 1969. 


751  of 
phe  Tariff  Adl- 


I  hy  this  review  are 
r  dMin.  other  dian 
.  The  term  "roller 
I  hkBfdm,"  as  used  in 
this  review  inchMkia  diam,  with  or 
without  attadmients,  wfaedier  m  not 
plated  or  coated,  and  whetho'  or  not 
manufactured  to  American  or  British 
standards,  whidi  is  used  for  power 
transmisnon  and/or  conveyance.  Such 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  the 
bushings  and  the  rollers  are  free  to  turn 
on  the  bushings.  Pins  and  bushings  are 
press  fit  in  dieir  respective  link  plates. 
Chain  may  be  single  strand,  having  one 
row  of  roller  links,  or  multiple  strand, 
having  more  than  (me  row  of  roller  links. 
The  center  plates  are  located  between 
the  strands  of  roller  hnks.  Such  chain 
may  be  either  aingle  or  double  pitch  and 
may  be  used  as  power  transmission  or 
conveyor  chain. 

This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  This  review 
further  covers  diain  model  numbers  25 
and  35.  Roller  chain,  other  than  bicycle, 
is  currently  dassifiable  under  various 
Harmonized  Tariff  Schedule  item 
numbers  from  7315.11X)0  through 
7ei6.90.0a  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  Tsubakimoto 
Chain  Co.  ('Tsubakimoto'*).  a 
manufadurer/exporter  of  Japanese 
roller  chain,  otfier  than  bicjrde,  to  the 
United  States,  and  die  period  April  1. 
1986  through  March  31. 1967. 


Analyris  of  Conuuents  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  the  petitioner, 
the  American  Chain  Association  ("the 
ACA"),  and  Tsubakimoto.  We  have 
made  adjustments  for  certain  derical 
errors.  Other  claimed  clerical  errors  are 
discussed  below. 

Comment  J:  Tsubakimoto  argues  that 
the  Department  erroneously  excluded 
from  the  review  approximately  500 
exporter's  sales  price  C^SF')  sales 
where  merchandise  was  shipped  by  U.S. 
Tsubaki.  Inc.  ("UST')  prior  to  the  review 
period  but  invoiced  to  the  customer 
during  the  period  of  review.  ESP  sales 
were  repoiled  on  the  basis  of  invoice 
date,  usually  only  a  day  or  two  after 
shipment  date.  Ilie  invoice  date  is  the 
date  on  which  all  terms  of  sale  are  -^ 

reduced  to  a  single  document  and 
booked  on  USTs  finanraal  records. 
Also,  the  Department  did  not  notify  the 
respondent  that  it  would  be  uang  sales 
based  on  shipping  date  rather  dian 
invoice  date  until  Odober  1988.  when  it 
was  too  late  to  supply  data  based  on 
date  of  shipment 

Department's  Position:  We  consider 
the  date  of  sale  to  be  the  date  on  which 
the  terms  of  sale  are  fixed.  In  this  case, 
we  view  the  shipping  date  as  more 
indicative  of  this  date  dian  die  invoice 
date,  which  was  usually  later  than  die 
date  of  shipment  occasionally  by  more 
than  a  week.  We  accepted  the  date  of 
invoice  as  the  date  of  sale  until 
verificatioa  At  that  time,  we  learned 
that  the  date  of  purchase  was  not 
recorded  because  most  orders  were 
taken  by  phone  and  shipping  documents 
were  prepared  the  same  or  next  day. 
noting  the  merchandise,  price,  quantity, 
and  payment  terms.  At  verification  the 
Department  informed  UST  that  we 
would  likely  use  the  date  of  shipment  as 
the  date  of  sale,  but  UST  presented  no  . 
new  data  based  on  date  of  shipment 
prior  to  the  preliminaiy  results  of 
review.  It  is  the  Department's  practice 
not  to  accept  new  iiiformation  after  the 
preliminary  determination. 

Comment  Z  Tsubakimoto.  dting 
Timken  Co.  v.  United  States,  673  F. 
Supp.  495  (CIT 1967),  contends  that  the 
Department  incorrectly  deduded  credit 
expense,  a  dired  selling  expense,  from 
ESP.  Respondent  maintains  that  the 
Department's  practice  of  deducting 
dired  selling  expenses  from  U.S.  price 
as  a  means  of  making  a  circumstance  of 
sale  adjustment  pursuant  to  section  772 
of  the  Tariff  Ad  is  contrary  to  the 
holding  in  Timken.  vrtdA  requires  die       \ 
Department  to  make  adjustments  for 


v: 
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direct  Mlling  axpenaM  to  th*  foreign 
market  value. 

Departwent'i  Position:  Deducting 
theee  expense*  from  the  U.S.  selling 
price  is  consistent  with  section  772te)  of 
the  Tariff  Act  which  requires  the 
Department  to  reduce  ^P  for  "expenses 
generally  inciirred  by  and  for  the 
account  of  the  exporter  in  selling 
identical  or  substantially  identical 

merchandise Purthennore. 

Timken  has  been  remanded  to  the 
Department  and  is  not  yet  final.  The 
DeJMrtment  will  continue  to  deduct 
direct  selling  expenses  from  both  the 
U.8.  and  home  market  prices  in  ESP 
situations,  pending  a  final  determination 
of  this  issue  in  the  courts. 

Comment  3:  Tsubaklmolo  contends 
that  the  Department  erred  in  failing  to 
make  any  adjustments  to  accommodate 


the  rapid  appreciation  of  the  Japanc 
jren.  Respondent  states  thst  in  fair  value 
investigations  the  Department  may 
depart  from  its  practice  of  using 
exdhange  rates  in  effect  on  the  date  of 
sale,  dtlng  19  CFR  3S3Je(b).  and  claims 
that  the  same  principle  of  fairness 
should  apply  in  this  review. 

Department'M  Position:  We  disagree. 
19  CFK  353.5fl(b)  is  a  special  rule  for/bir 
value  investigations  which  allows  us  to 
compensate  tot  price  differences 
resulting  from  sustained  changes  or 
temporary  fluctuations  in  prevailing 
exchange  rates.  No  provision  is  made 
for  this  ad|ustment  in  section  751 
administrative  reviews.  See  Potassium 
Permanganate  from  Spain  (53  FR  21504, 
June  8, 1908). 

Comment  4:  Tsubakimoto  requests 
that  the  Department  Issue  a  final 
revocation  should  the  final  results  of 
this  administrative  review  result  in  oo  or 
de  minimis  margins. 

Department's  Position:  The 
Department  has  been  ordered  by  the 
err  not  to  revoke  the  findins  with 
respect  to  Tsubakimoto  until  the  matter 
has  been  deckled  by  the  Court  [USTinc 
and  Tsubakimoto  Chain  Company  v. 
United  States,  Court  No.  88-06-00098. 
Order  dated  February  4. 1988).  We  are 
not  Issuing  a  final  revocation  by  this 
notice.  This  notice  only  contains  an 
intent  to  revoke. 

Comment  S:  The  ACA  aifues  that 
sales  to  related  parties  were  included  in 
the  calculation  of  foreign  market  value, 
contrary  to  19  CFR  353L22(b). 
Tsubakimoto  had  not  denionstrated  that 
related-party  transactions  were  made  at 
prices  comparable  to  those  charged  to 
unrelated  customers.  Although  the  ACA 
formally  raised  this  issue  with  the 
Department  on  May  4. 1988,  the  matter 
was  not  addressed  during  tlie 
subsequent  Tsubakimoto  verification. 
Furthermore,  even  if  the  Department 


uses  related  party  sales,  it  should  not 
allow  deductions  for  discounts  and 
rebates  in  calculating  foreign  market 
value  because  these  ad|ustments  are 
intracorporate  transfers  of  funds. 

Department's  Position:  At  verification 
we  determined  that  sales  to  related 
parties  were  made  on  the  same  basis 
and  at  comparable  gross  prices  as  sales 
to  unrelated  parties.  In  addition,  we 
verified  that  discounts  snd  rebates  were 
granted  equally  to  related  and  unrelated 
distributors.  In  this  and  previous 
reviews  of  Tsubakimoto  the  Department 
found  no  price  discrimination  based  on 
relationship.  We  have  supplemented  our 
verification  report  to  cover  this  area 
more  thoroughly. 

Comment  0:  The  ACA  claims  that  the 
Department  shotdd  have  made  a  level- 
of-trade  ad)ustment  to  U.S.  price 
because  all  home  market  sales  were  to 
distributors,  while  substantial  numbers 
of  U.S.  sales,  particularly  purchase  price 
sales,  were  made  to  end-user*.  The 
petitioner  argues  that  end-user  sales 
would  have  to  be  made  at  higher  prices 
than  prices  to  distributors  in  the  home 
market,  and  that  an  adfustment  in 
compliance  with  19  CFR  353.19,  is 
necessary.  The  ACA  further  argues  that 
the  Department  should  make  the 
adfuatment  by  reducing  prices  to  end- 
users  in  the  U.S.  in  the  amount  of 
IMscount  C"  This  discount  is  granted 
to  certain  home  market  distributors  who 
perform  sales  office  functions  for 
Tsubakimoto  in  areas  where 
Tsubakimoto  has  no  sales  office.  The 
petitioner  claims  that  Discount  C  is 
representative  of  selling  expenses 
Tsubakimoto  would  have  incurred  in 
Japan  in  selling  directly  to  end-users 
rather  than  throiMfa  distributors. 

Department's  Position:  We  disagree. 
A  level-of-trade  ad)ustment  is  an 
amount  added  to  or  subtracted  from 
home  market  prices  (19  CFR  353.13  and 
353.19).  not  an  adfustment  to  U.S.  prices 
as  suggested  by  the  petitioner.  The 
purpoee  of  the  adjustment  is  to  create  an 
"apples-to-apples"  comparison  of  the 
United  States  price  to  foreign  market 
value  by  adjusting  the  home  market 
price  at  one  level  of  trade  to  represent 
what  the  price  would  have  been  in  the 
home  market  at  a  different  level  of 
trade. 

Assuming  that  Discount  C  represents 
additional  expense  Tsubakimoto  would 
have  Incurred  in  selling  to  end-users  in 
japan,  and  an  adjustment  for  level  of 
trade  is  warranted,  it  would  have  to  be 
made  by  increasing  the  prices  to  the 
distributors  by  the  amount  of  Discount 
C  This  argument  however,  was  not 
made  by  the  ACA.  Moreover,  we  have 
no  basis  to  assume  that  Discount  C 
represents  expenses  Tsubakimoto 


would  have  incurred  in  selling  to  end- 
users  because  Discount  C  was  granted 
to  distributors  in  the  home  market 
selling  to  other  distributors.  Thus,  the 
discount  is  not  relevant  to  any  sales 
which  might  have  been  made  to  end- 
users.  Lacking  relevance,  it  cannot  be 
used  to  quantify  a  level-of-trade 
adjustment 

The  ACA  presmlSsno  cogent 
argument  that  ami  to^nd-usen  would 
diner  from  those  to  distributors.  In  light 
of  the  absence  of  any  evidence  that  a 
difference  in  level  of  trade  affects  the 
prices,  and  the  absence  of  any  relevant 
information  quantifying  the  cost 
differences  in  selling  to  different  levels 
of  trade  in  the  same  market,  no 
adjustment  is  justified. 

Comment  7:  The  petitioner  claims  the 
Department  made  oo  adjustment  for 
technical  service  on  U.S.  sales  and  that 
technical  service  was  not  included  as  a 
cost  in  calculating  constructed  value. 

Department's  Position:  We  disagree. 
On  U.S.  sales,  the  Department  included 
technical  service  as  part  of  USTs  selling 
and  administrative  expenses.  Technical 
service  was  also  included  in  constructed 
value. 

Comment  8:  The  ACA  objects  to  the 
allocation  of  foreign  inland  freight  on 
the  basis  of  sales  value  rather  than  on 
weight  and/or  volume.  They  claim  this 
overstates  home  market  freight  costs, 
which  are  much  higher  than  foreign 
inland  freight  costs  for  shipments  to  the 
United  States. 

DOC  Position:  We  have  accepted 
Tsubakimoto's  allocation  of  foreign 
inland  freight  expenses  by  value  rather 
than  by  weight  consistent  with  our 
practice  in  previous  administrative 
reviews  of  Tsubakimota  because  freight 
costs  were  incurred  in  ways  not  related 
to  weight  and/or  volume.  Most  domestic 
deliveries  are  made  by  chartered  trucks 
or  contract  trucks.  Chartered  truck  fees 
are  based  on  distance  and  the  number  of 
trips  s  truck  makes.  Contract  truck  fees 
are  per  day,  whether  a  truck  is  used  or 
not 

Both  chartered  and  contract  trucks 
carry  a  mixture  of  Tsubakimoto 
products,  including  those  not  of  the 
same  class  or  kind  as  covered  roller 
chain.  U.S.  foreign  inland  freight  costs 
were  less  than  home-market  freight 
costs  because  the  U.S.  product  was 
shipped  in  containen  over  a  short 
distance  to  the  port  compared  to  non- 
containerized  longer  distance  domestic 
shipments. 

Comment  fit:  The  petitioner  states  that 
the  constructed  values  of  chain 
purchased  from  companies  related  to 
Tsubakimoto  represent  only  the  cost  of 
acquiring  chain  and  do  not  reflect 


Tsubakimoto's  SGftA  expenses,  profit, 
and  packing  costs.  The  ACA  also  claims 
an  unexplained  discrepancy  in  the 
reported  number  of  related  firms 
producing  chain  for  Tsubakimoto.  saying 
Tsubakimoto  reported  three  in  its 
questionnaire  response  but  only  two 
were  noted  at  verification. 

DOC  Position:  We  disagree.  The 
verification  report  and  calculations 
provided  to  the  ACA  show  that  in 
calculating  constructed  value  we  used 
Tsubakimoto's  actual  SG&A  expenses, 
the  statutory  minimum  profit  of  ei^t 
percent  and  added  back  Tsubakimoto's 
U.S.  packing  costs.  There  was  no 
discrepancy  in  the  number  of  related 
firms  selling  to  Tsubakimoto.  Three 
related  firms  sold  made-to-order  roller 
chain  to  Tsubakimoto.  but  we  selected 
only  two  for  verification. 

Comment  10:  The  Petitioner  is 
concerned  that  the  reported  figure  for 
inventory  carrying  costs  does  not  reflect 
imputed  interest  costs  between  the  date 
of  shipment  from  Japan  and  the  date  of 
receipt  by  UST  and  claims  that  ESP 
inventory  carrying  costs  should  be 
increased  accordingly. 

DOC  Position:  Inventory  carrying 
costs  used  were  verified  and  do  reflect 
interest  expense  from  date  of  shipment 
to  date  of  receipt  We  have 
supplemented  our  verification  report  to 
reflect  this  fact 

Comment  11:  The  ACA  objects  to  the 
correction  of  "clerical  errors"  made  by 
Tsubakimoto  based  on  Tsubakimoto's 
submission  of  documentation  after 
verification  and  the  preliminary  results 
of  this  review. 

DOC  Position:  We  consider  new 
information  submitted  by  Tsubakimoto 
subsequent  to  verification  and  the 
preliminary  results  to  be  untimely. 
Therefore,  we  have  not  allowed  die 
recalculation  of  certain  constructed 
values  based  on  new  documents 
showing  mathematical  errors  made  by 
Tsubakiinoto  in  its  questionnaire 
response.  We  will  not  allow  respondents 
to  selectively  amend  their  responses  to 
their  advantage  after  verification  unless 
the  errors  are  so  obvious  they  can  be 
corrected  without  additional 
information.  Tsubakimoto  had  ample 
time  between  the  submission  of  dieir 
response  on  February  22, 1988  and  the 
verification  in  May  1988  to  correct  any 
errora. 

Comment  12:  The  petitioner  objects  to 
the  Department's  adjusting  constructed 
value  for  packing  and  inland  freight 
costs  because  constructed  value  should 
already  include  U.S.  packing  and  should 
not  include  inland  freight. 

DOC  Position:  In  their  response, 
Tsubakimoto  presented  constructed 
values  that  included  inland  freight  and 


home  market  packing.  Ccmstructed 
value  should  include  U.S.  packing  but 
not  inland  freight  Therefore,  we 
deducted  inland  freight  and  home 
mariiet  packing  and  added  U.S.  packing 
which  was  not  included  in  the  original 
submission.  Failure  to  do  so  would  have 
resulted  in  an  erroneous  constructed 
value. 

Final  Results  of  Review  and  Intent  to 
Revoke  in  Part  Based  on  our  analysis  of 
the  comments  received  and  the 
corrrection  of  certain  clerical  errors,  we 
determine  that  a  weighted-average 
dumping  margin  of  0.47  percent  ad 
valorem  exists  for  Tsubakimoto  during 
the  period  April  1, 1986  through  March 
31, 1967.  The  Department  considers  any 
rate  less  than  0.5  percent  ad  valorem  to 
be  de  minimis. 

For  the  reasons  set  forth  in  the 
tentative  determination  to  revoke  in  part 
(48  FR  39673,  September  1. 1983),  and 
because  de  minimis  margins  were  found 
in  this  review,  we  are  satisfied  that 
there  is  no  likelihood  of  resumption  of 
sales  at  less  than  fair  value  by 
Tsubakimoto.  Accordingly,  we  intend  to 
revoke  in  part  the  antidumping  finding 
on  roller  diain,  other  than  bicycle,  from 
Japan.  If  this  partial  revocation  becomes 
final  it  will  apply  to  all  unliquidated 
entries  of  this  merdumdise 
manufactured  and  exported  by 
Tsubakmoto  and  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  1. 1983,  the  date  of  otir 
tentative  determination  to  revoke  with 
respect  to  this  firm,  pending  further 
order  of  the  CTT. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  beween  United 
States  price  and  foreign  market  value 
may  vary  frt>m  the  percentage  stated 
above.  'The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  since  the  margin  for 
Tsubakimoto  is  de  minimis,  the 
Department  will  not  require  a  cash 
deposit  for  this  firm,  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  For 
any  shipments  from  the  remaining 
known  manufacturers  and/or  exporters 
not  covered  by  this  review,  a  cash 
deposit  shall  be  required  at  the  rates 
published  in  the  final  results  of  the  last 
administrative  re\iew  for  each  of  those 
firms.  For  any  shipments  from  a  new 
exporter,  whose  first  shipments 
occurred  after  March  31, 1987  and  who 
is  unrelated  to  Tsubakimoto  or  any 
previously  reviewed  firm,  no  cash 
deposit  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  roller  chain,  other 
than  bicycle,  entered,  or  withdrawn 


from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review,  intent  to 
review,  intent  to  revoke  in  part  and 
notice  are  in  accordance  ivith  section 
751(a)(1)  and  (c)  of  the  Tariff  Act  (19 
U.S.C  1675(aHl)  and  (c))  and  19  CFR 
353.53a  and  353.54. 
laaW.Maiaa. 

Assistant  Seaetary  for  Import 
Administration. 

Date:  January  17. 1980. 
(FR  Doc  80-1382  Filed  1-18-88;  9-.S6  am) 
I  coos  as* 


COMMISSION  OF  FINE  ARTS 


The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Thursday.  23rd 
February  1986  at  10A)  a.m.  at  the 
Commission's  offices  at  708  Jackson 
nace  NW..  Washington.  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC 
including  buildings,  memorials,  parks, 
etc;  {ilso  matters  of  design  referred  by 
other  agencies  of  the  government 
Handicapped  persons  should  call  the 
offices  (508-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC  13th  Januaiy 
1980. 

Chaiie*  H.  Atherton. 
Secretary. 

[FR  Doc  80-131  Fded  1-19-80: 8:45  am) 
■sxwQ  coot  lias  »i  ■ 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

p^mi— t  for  Fiianslnn  of  Amraval  Ok 

a^^fl^^^^a^L^hAg^b^K  ^%^kia^h^^ag^k^K  ^S^k^BaaAai^^H^^^^BA^ba 

iiiiuiiiiaiNMi  UNMCoon  nw|wivnMna, 
RoQuifwiMfits  for  ElectrlcaHy 
Operated  Toys 

AOENCV:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


:  In  accordance  with  the 
Paperworii  Reduction  Act  (44  U.S.C 
Chapter  35).  the  Consumer  Product 
Safefy  Commission  has  submitted  a 
request  to  the  Office  of  Management    - 
and  Budget  for  an  extension  of  approval 
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through  Ovccmber  91. 1991.  of  H* 
approval  of  Infonnetton  coHaction 
requirements  In  16  CPR  Part  1506.  lliat 
rule  reqniree  mamtfactaran  and 
importers  of  cartaia  aiactrical  toys  and 
other  chlldran'i  prodocts  to  provide 
wamlag  and  idaatiflcation  labeling  and 
to  estabtMi  and  OMintahi  a  qaaltty 
assurance  profrem.  hi  eddMon. 
manufacturer*  and  inportets  aiuat 
make,  keep,  and  maintain  for  three 
years  records  of  sales  and  dlslrlbatiae. 
material  and  production  spedAcatkaa. 
a  description  of  the  quality  aaaurance 
program,  and  the  reaidts  oil  all 
inspections  and  taata  condacted. 

The  purpoaes  of  these  reporting 
requirements  are  to  reduce  risks  to 
children  of  electrocution,  electric  shock. 
electrical  bums,  and  thermal  bums 
associated  with  electrical  toys  and 
children's  products,  and  to  help 
determine  the  extent  to  which 
manufacturera  and  importen  are 
complying  with  raqairaaMOts  at  16  CFR 
Part  1506. 


AddUkmal  InA 


for 


ittoB  About  the 

ef  Appnealoi 
CoBacttenof 


infonnatlaa 

Agency  Addrtts:  Coasuaier  Prodact 
Safety  Commission.  Waahii^too.  DC 
20207. 

Tide  of  Information  CoUactiam: 
Requirements  for  Hectrically  Opeiatad 
Toys  or  Other  Electrically  Operated 
Articles  hitended  (or  Use  by  Childfen. 
16  CFR  ia06.4(aM3). 

7>pe  ofRaquetL  Bxtensioa  of 
approval. 

Frequency  of  Collect/on: 
Recordkeeping,  plus  occasional 
reporting  at  the  request  of  the 
Commission's  compliance  staff. 

General  Description  of  Reapondentt: 
Manufacturera  and  importen  of 
electrically  opereted  toys  and  chikben's 
articles. 

Eatimated  Number  of  Reapondents: 
4a 

Eetimaled  A  ven§e  Number  of  Homre 
per  Reapondent  per  Year  200—160 
houra  testing:  40  houra  recordkeeping. 

Eatimated  Numtber  of  Heun  for  AU 
Reapondenta  per  Year  8iXX)L 

Comments:  Coauacnts  aboot  thla 
request  for  extension  of  approval  of 
information  collection  requirements 
should  be  adAaassd  to  Mntele  Barr. 
Desk  Officer,  Office  of  Informetion  and 
Regulatory  Affaire,  Office  of 
Management  and  Budget,  Washlngtoiu 
IX:  20S03:  telephone  (a»|  996-7340L 
Copies  of  the  request  for  extension  of 
approval  of  informetion  collection 
requirementa  afv  available  from 


Prandne  Shacter.  Office  of  Planning  and 
Evahiation.  Coaeomer  Product  Safaty 
Commission.  Wasbington.  DC  20207; 
telephone  (301)  402-641& 

This  It  not  a  proposal  to  which  44 
U.S.C  SS04(1))  is  applicable. 


Dated  Js— sry  IX 1 
SadyaLDaM. 

Coeaiuear  Product  Sofaty  Comnitsfoe. 
[PR  Doc  «-134»  FOsd  1-ie-Ht  k46  ami 


DCPAirraKNT  OF  DCFCNK 


NATIONAL  AmONAUTICS  AND 


rartaral  Wmidrtnnn  nemiatlon  (TAnt 


r  DepeiUuent  of  Defense  (DOB). 

Geaaral  Servlcea  Administradon  (G8A). 
and  National  AerunaaUca  and  Space 
Adadidslratioii  (NASA). 
'  Notice. 


I  Under  the  provisioiu  of  Ibe 
Paperwork  Redaction  Ad  of  1680  (44 
VAC  Chapter  X\,  the  Federal 
AcquiaWon  Regulatioa  (FAR) 
Secretarial  baa  aabaritted  to  the  Office 
of  Management  end  Budiet  (OMB)  e 
request  to  review  and  approve  an 
information  ooQection  i  eq  uii'  ement 
concemine  Diug  iiee  Woricplaoe. 
Because  of  Ibe  atatotory  deadfine  for 
implementation  of  the  Dmg-Pree 
Workplece  Ad  of  1966.  end  the  fad  tfiat 
the  infuiuietioo  coflection  being 
requested  fbflows  statntory  language, 
are  have  requested  that  OMB/OIRA 
take  action  to  permit  pubHcation  of  a 
rule  on  fanucry  }1. 1980. 

AOOMM:  Send  ooounents  to  M* 
Eyvette  Ryan.  FAR  Desk  Officer.  Room 
3235.  NSOB,  Washington.  DC  20608. 
^ON  MMTNM  MPORMaTtOH  CONTACTS 

Mr.  Edward  Laeb.  Office  of  Federal 
Acquisitkm  aad  Ragalatory  Pobcy.  (202) 
523-3647. 

rAMVI 


Pub.  L  lOO-eoa  the  Drug-Free 
Worfcpbce  Ad  of  1986.  mandates  that 
(1)  Government  contrad  employees 
notify  their  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace:  and  (2) 


Covemraeat  contradora  after  receiving 
notice  of  such  conviction,  must  notify 
the  Government  contracting  ofRcar. 
These  requirements  are  eEledive  as  of 
March  18. 1980. 

The  informatioa  provided  to  the 
Govemment  will  be  used  to  determirte 
contractor  compliaace  with  the  statutory 
requirements  to  maintain  a  dnig-free 
workplace. 


The  annual  reporting  burden  ia 
estimated  as  follows:  Respondents,  dOO; 
responses  per  respondent,  i:  total 
annual  responses.  OOOi  hoan  per 
response.  .17;  and  total  response  burden 
hours,  102. 


The  annual  recordkeeping  burden  is 
estimated  as  foDows:  Reoordkeepers, 
dOD:  boun  per  racordkeeper.  .5:  and  total 
recordkeeping  harden  boun,  300. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041. 
Washington.  DC  20406.  telephone  (202) 
523^755.  mease  dto  OMB  Control  No. 
9000-OQXX.  Drug-Free  Workplace. 


Dated  fanuary  U.  ] 
Maiiaral  A.  «VMa. 

FAR  Secretariat 

(PR  Doc  86-13S6  Pllad  l-ie-«ft  MS  am| 


Ae^vMHon  ItafuMlon  r ARk 


;  Department  of  Defease 
(DOD),  General  Servlcea  AdministretMO 
(GSA),  and  National  Aaroneutics  and 
Space  Administration  (NASA). 

action:  Notioe. 


r:  Under  the  proviatoaa  of  die 
Paperwork  Redudtoa  Ad  of  1980  (44 
U.S.C  Chapter  36).  Mm  Federal 
AcquisiUon  Regalatioa  (FAR) 
Secretariat  has  aubaiittad  to  the  Office 
of  Management  and  Badget  (OMB)  a 
request  to  review  ami  approve  a 
revision  of  a  carranlly  approved 
infonnatlaa  coUedioa  ( 
terminabon  settlaiaaut  propoaal  I 
(Standard  Forms  1436-1440). 


:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  Room 
3235.  NEOB.  Washington.  IX:  20503. 


kTIOM  CONTACT: 

Ms.  Linda  Klein.  OfRce  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
523-377S. 


ANY 

a.Piiipoae 

The  termination  settlement  pTopo$a\ 
forms  (Standard  Forms  1435  through 
1440)  provide  a  standardized  format  for 
listing  essential  cost  and  inventory 
information  needed  to  support  tSe 
terminated  contractor's  negotiation 
position.  Submission  of  the  information 
assures  that  a  contrador  will  be  fairly 
reimbursed  upon  settlement  of  the 
teraiinated  contract 

b.  Annual  rapofting  burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  eoo, 
responses  per  respondent,  1;  total 
annual  responses,  000:  preparation 
houre  per  response,  Z5:  and  total 
reporting  burden  houre,  1,500. 

Obtaining  Copies  of  Proposal 

Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  dte  OMB  Control  No. 
9000-0012,  Termination  settlement 
proposal  forms. 

Dated  January  11.  isaa 
Matynl  A.  WUte, 
FAR  Secretariat 
|FR  Doc  89-1308  Filed  1-19-80;  8:45  am] 


Federal  Ac<|ul6Wioti  HajulaHon  (FAR); 
anwrnMBon  voaavoon  unoar  uaas 


:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 


:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Seaetariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  approve  an  infomiation 
colledion  requirement  concerning 
Prompt  Payment 


:  Send  comments  to  Ms. 
Eyvette  Flynn.  FAR  Desk  Officer.  Room 
3235,  NEOa  Washington.  DC  20503. 


^tmn  contact: 
Mr.  Jeremy  Olson,  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
52»-3781. 


r  ARV  WyOWMATION: 
a.  Purpose.  Part  32  of  the  Federal 
Acquisition  Regulation  (FAR)  and  the 
clause  at  FAR  52.232-5,  Payments  Under 
Fixed-Price  Construction  Contracts, 


require  that  contracton  under  fixed- 
price  constraction  contracts  certify,  for 
every  progress  payment  request  that 
payments  to  subcontracton/suppliera 
have  been  made  from  previous 
payments  received  under  the  contrad 
and  timely  payments  will  be  made  from 
the  proceeds  of  the  payment  covered  by 
the  certification,  and  that  this  pajrment 
request  does  not  indude  any  amount 
which  the  contrador  intends  to  withhold 
from  a  subcontractor/supplier.  Part  32  of 
the  FAR  and  the  clause  at  52.232-27. 
Prompt  Payment  for  Ccmstruction 
Contracts,  further  require  that 
contradora  on  construction  contracts: 

(a)  Notify  subcontradore/suppliera  of 
any  amounts  to  be  withheld,  and  fumish 
a  copy  of  the  notification  to  the 
contrading  officer 

(b)  Pay  interest  to  subcontradore/ 
suppliera  if  payment  is  not  made  by  7 
days  after  receipt  of  payment  from  the 
Govemment  or  within  7  days  after 
correction  of  previously  identified 
deficiendes; 

(c)  Pay  interest  to  the  Govemment  if 
amounts  are  withheld  from 
subcontradore/suppliera  after  the 
Govemment  has  paid  the  contractor  the 
amounts  subsequently  withheld,  or  if  the 
Govemment  has  inadvertently  paid  the 
contractor  for  nonconforming 
performance;  and 

(d)  Indude  a  payment  dause  in  each 
subcontrad  which  obligates  the 
contractor  to  pay  the  subcontractor  for 
satisfactory  performance  under  its 
subcontrad  not  later  than  7  days  after 
such  amounts  are  paid  to  the  contractor, 
include  an  interest  penaify  clause  which 
obligates  the  contractor  to  pay  the 
subctontractor  an  interest  penaify  if 
payments  are  not  made  in  a  timely 
manner,  and  indude  a  dause  requiring 
each  subcontrador  to  indude  these 
dauses  in  each  of  its  subcontracts  and 
to  require  each  of  its  subcontractora  to 
include  similar  dauses  in  their 
subcontracts. 

These  requirements  are  imposed  by 
Pub.  L  100-496,  the  Prompt  Payment  Act 
Amendments  of  1968. 

Contracting  officera  will  be  notified  if 
the  contractor  withholds  amounts  from 
subcontradore/suppliera  after  the 
Govemment  has  already  paid  the 
contractor  the  amounts  withheld.  The 
contracting  officer  must  then  charge  the 
contractor  interest  on  the  amounts 
withheld  from  subcontradore/suppliera. 
Federal  agendes  could  not  comply  with 
the  requirements  of  the  law  if  this 
information  were  not  collected. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 


follows:  Respondents,  4.000:  responses 
per  respondent  3:  total  annual 
responses,  IZOOO.  houra  per  response. 
.33;  and  total  response  burden  hours, 
4M0. 

c.  Annual  recordkeeping  burden:  The 
annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepera, 
20.000:  houra  per  recordkeeper,  18:  and 
total  recordkeeping  burden  hours. 
300.000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtoin  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS).  Room  4041. 
Washington.  DC  20405,  telephone  (202) 
523^755.  Please  dte  OMB  Control  No. 
gOOCMUXX.  Prompt  Payment 

Dated:  lanuaiy  13. 1988. 
Martlet  A.  WOfis, 

FAR  Secretariat. 

|FR  Doc  88-1342  Filed  1-19-88: 8:45rain| 


DEPARTMENT  OF  DEFENSE 

fli  ii,lln   tmtm  m^  ail  if  i-,.MMg.ii,>M 

raoac  Nnonnanon  MNMCDon 
Ra<|uii  ement  Sulimlllad  to  OMB  for 


Notice. 

The  Department  of  Defense  has 

submitted  to  OMB  for  dearance  the 

foUoHing  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Ad  (44  U,S.C 

Chapter  35). 

Title.  Applicable  Form,  and  Applicable 
OMB  Control  Number  Individual 
MCJROTC  Instrudor  Evaluation 
Summary  Report  NAVMC 1094Z  and 
OMB  Control  Number  0703-0016. 

Type  of  Request:  Extension. 

Average  Burden  Hours/Minutes  per 
Response:  .30  minutes. 

Frequency  of  Response:  Annually. 

Number  of  Respondents:  178. 

Annual  Burden  Hours:  89. 

Annual  Responses:  176 

Needs  and  Uses:  The  purpose  of  the 
report  is  to  commit  to  writing  and 
evaluation  of  the  overall  performance 
of  dufy  of  the  Senior  Marine 
Instradora  who  are  charged  with  the 
responsibilify  of  implementing  the 
Marine  Corps  Junior  Reserve  Officer's 
Training  Corps  (MCJROTC). 

Affected  Public  Indi\iduals. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Dr.  Timothy  Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  timothy  Sprehe  at  the  Office  of 
Mangement  and  Budget.  Desk  Officer. 


/  VoL  5C  No.  H  /  Moiby.  Ji 
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/  VoL  54,  No.  13  /  Monday.  January  23.  1969  /  Notices 


Room  SISS.  N«w  BxmuUt*  OfDc* 
Bulldlnt.  Wailiii^Mi,  DC  30609. 

DODCI»onm€mOffie»KM».?mti 
RaKoc-HuriMa. 

A  copy  of  Dm  infonnadon  collactioa 
propoMd  aiay  b«  obtii—d  frma  Ms. 
Ratcoo-HairiMM.  WH8/DI08. 1215 
leffcnoo  Davto  Highway.  Sirita  lao*^ 
Ariinftoa.  Viifliiia  2230a-«aoa, 
(alepbooa  (302)  749-0933. 


Allamalm  OSD  Fimhral  IU$mtu  Uakao 
Officer,  Dtpartmmmt  ofDiafuui, 
lanuary  IX  IMiL 
IFR  Doc  «-lsr  PHad  1-10-«  *«  am} 


Offloo  of  Iho 


DMatulgS. 


Notice  of  adviaory  committee 


r  The  Defense  Science  Board 
Task  Force  oo  Ceapatilive  Stataflea 
wiU  meet  ki  doaad  aeaaiaa  on  Pebraary 
7. 1999  at  the  Pentafon.  Arlington. 
Virginia. 

The  mission  of  the  DeCanse  Science 
Board  is  to  adviae  the  Socretwy  of 
Defense  and  the  Under  Seoetary  of 
Defense  for  Arqalsition  oo  adentific  and 
technical  outtera  aa  they  aflact  die 
perceived  naada  of  the  DeueHmeiit  of 
Defenae.  At  thia  meeting  the  Task  Pofca 
will  periodically  review  the  appUcatioo 
of  oompetithre  strate^es  to  the  selectioa 
of  lechnologiea,  weapons,  and  aupport 
systems,  includina  C3  for  emphasis  by 
the  Department  cl  Defenae. 

In  accordance  «vith  Soctioo  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  93-193.  as  amended  (S  U.&C 
App.  IL  (1092)).  it  haa  been  determined 
that  this  DSB  Task  Force  meeting, 
concema  matters  liated  in  S  U.S.C 
S52b(cH1)  (1092).  and  that  accordiagly 
thia  meeting  will  be  cloeed  to  the  pubBc 


Altmntatm  OSD  FmdanJ  RmgiUar  Uaiaoa 
Officer.  Departitmnt  ofDefenm.        ,    . 
lanuanr  IX  IMa 
|FR  Doc  «-Uai  Piled  t-l»-Mt  Mft  am) 


Offloo  of  ttw 


Took  Porco  on 
AIIm9<P0FA); 


ACnoic  CancelUUon  of  BMeting. 


Attack  (FOPA) 
11,: 


FlDoc 


arhadiilaH  far 
publiahodhitiM 

S3.N&aiin 

December  1^ 

haa 

UadaM. 

AUtntott  OeD^dnolltagiBtm- Uaiaoa 
OfTtear.  fl^auiOniiir  efOrfttma. 
lanuafy  IS, 


(VoL 


:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 


Purtoant  to  Iht  provieiom  of  sodhM 
10  of  Pabw  L  93-103.  the  Federal 
Adviaory  Coomittee  Act.  ootico  ia 
heraby  given  that  a  aiaetiag  of  the 
Department  of  Dafanee  Wage 
Committee  will  be  held  oo  TiMaday, 
Febniary  7, 1000;  Tuesday.  Febniary  14, 
1000;  T^iaeday.  February  21. 1090;  and 
Tuesday.  February  29, 1999  at  ia;00  a  ja. 
In  Room  lEOOI,  The  Psntagon. 
Waahinglon.  DC 

The  Committee's  primary 
responsibility  is  to  coiuider  and  submit 
recoauaendatiaiia  to  the  Aaaistant 
Secretary  of  Deisnae  (Force 
ManageoMnf  and  I^raonnel)  concerning 
all  awtters  involved  ia  the  development 
and  aathoriaation  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  92-392.  At  this 
meeting,  the  Committee  wiO  consider 
wage  aurvey  ipacifkatioae.  wage  i 
data,  bcal  wags  aarrey  uiiaiailliiii 
reporia  and  mfnwafulatiiais.  and ' 
schedulee  derived  thetefioM. 

Undv  tha  provWooa  ol  section  10(d) 
of  Pah.  L.  99  198.  ■MtJBQS  lay  be 
cloeed  to  the  public  when  they  are 
"concerned  with  aurttots  listod  fai  5 
U.S.C  SB2b.~  Two  of  die  matters  so 
liated  aro  dnae  "ralatod  solely  to  die 
internal  paraoanel  rules  and  practices  of 
an  agency.'*  (5  U.&C  i52b.(cK2)).  and 
those  hnwhdag  "trade  seerets  and 
comawjulel  or  finandal  information 
obtained  froai  a  peraon  and  privileged 
or  confidentiar  (5  U.&C.  652b.(cN4)). 

Accordingly,  tlie  Deputy  Aaaiatont 
Secretary  of  Defanee  (Civilian  Personnel 
Policy)  hereby  determines  dwl  all 
porticos  of  the  aieetii^  will  be  cloeed  to 
die  public  bersass  dto  asttars 
considered  are  related  to  the  internal 
rules  end  practioes  of  Um  DepartBent  of 
Defenee  (5  U.S.C  B&2bi(c)(2)).  and  die 
detailed  w^e  data  coMidered  by  die 
Committee  during  Us  msstinp  have 
been  obtained  from  ofHcials  ef  ptivato 
establiehaieats  widi  e  gaeraatee  that  the 
data  «vill  be  held  in  confidence  (9  U.&C 
552b(cM4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 


concerning  matters  beBeved  to  be 
deserving  of  Uie  Comadttee's  attentiott. 

Additional  informatioo  *^^»»/^rntng 
this  meeting  aiay  be  obtalaad  by  writing 
the  Chairman.  Department  of  Defsnae 
Wage  Conuttittee.  Room  3D294.  The 
Pentagon.  Waahington.  DC  20301. 
L.M.9yaMi. 

Altamai*  OSDFedanlRagntar  I  kmnm 
Officer.  Dapattmmit  ofDaftmm. 
January  U.  1MB. 
(FR  Doc  80-1330  FUm)  l-t9-«lc »«»  am) 


The  Air  Force  Institiite  of  Technology 
Board  of  Viattors.  a  Sabcoaaittee  of  da 
Air  University  Board  of  VIeitora.  wiU 
hold  an  open  meeting  on  March  31. 1000 
at  IOeOO  ajn.,  in  the  Coaaaandant'a 
Conference  Room  (ten  aeats  available). 
Building  125.  Room  202a  Wright- 
Patterson  Air  Force  Base,  Ohia 

The  purpose  of  the  meeting  is  to  give 
the  Subcommittee  the  opportunity  to 
present  to  the  Commandant,  Air  Force 
Institute  of  Technology,  a  report  of 
findings  and  recommendations 
concerning  the  Institute's  educational  .^ 
programa.  The  flndingi  of  the 
Subcommittee  will  also  be  reported  to 
the  Commander,  Air  University,  at  the 
next  regularly  scheduled  meeting  of  the 
Air  University  Board  of  Visitars. 

For  further  inlomation  on  tUs 
meeting,  contact  Mafor  Ann  Lisa  Pfercy- 
Pont.  Chiet  Evaluation  and  Technology 
Branch.  Directorate  of  Operations  and 
Plans.  Air  Force  Institute  of  Technology, 
(513)  255-6700  or  5400. 
Palsy  ).  Cooaar. 

Air  Faroe  FederatRegiatarUaiaomOffkxr. 
(FR  Doc  aO-UOl  PUsd  1-10-M;  %M  am) 


uvpHrwiMni  Of  mo  mm  rofwO 
UtAF 


January  17, 1980. 

The  USAF  Scientific  Adviaory  Board 
Ad  Hoc  Committee  oo  Munitiona 
Effectiveness  will  meet  on  February  7-0. 
1000,  from  0:00  a.m.  to  SKX)  p.m.  at  the 
Picatinny  Arsenal,  N|.  07900-5000. 

The  purposes  of  this  meeting  are  to 
assess  the  changes  in  the  Ihieat  over  the 
past  ten  years  and  to  study  how  to  take 
full  advantage  of  potential  technology 


improvementa  in  the  develcqiment  and 
manufacturing  of  munitions.  This 
meeting  will  involve  discussions  of 
classified  dafeaac  matters  listed  in 
section  55^c)  of  Tide  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  wdl  be  closed 
to  the  public 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)007-4040. 
Palsy  l-Caaaai; 

Air  Force  Federal  RegieterLioiaon  Ofpcer. 
(FR  Doc  8e-13Se  Filad  1-19-SB:  8:45  am) 


USAF  SdOfilHIe  Advloory  Boardt 


lanuary  13. 1980. 

The  USAF  Scientific  Adviaory  Board 
Ad  Hoc  Committee  on  Conventional 
Munitions  will  meet  on  February  22-24. 
1S00  at  the  Armament  Diviaion.  ^in 
AFB  Florida  and  at  AFSOC  Hulburt 
Field  Florida. 

The  purpoee  of  this  meeting  is  to 
gather  infonaation  on  requirements  and 
technolagical  advances  in  conventional 
munitions.  TUs  meeting  will  involve 
diacuasiona  of  daaeified  defenae  matters 
luted  in  section  662b(c)  of  Tide  5. 
United  Stotee  Coda.  spcdfiKally 
subparagraph  (1)  thereof,  and 
accordingly  arill  be  dosed  to  die  public 

For  farther  information  contact  the 
Sdentifk  Advieory  Board  Secretariat  at 
(202)1 


I 

Air  Force  Federal  RegieterUoietm  Officer. 
(FR  Doc  88-1380  Filed  1-19-80  SilB  as) 


)anuary  13. 1080. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Comaittee  on  Hyperaoaic  Test 
Facilitiea  will  meet  oe  Febniary  19-17. 
1900,  from  9A>  a  ja.  to  5A)  p.m..  at 
ANSER.  Waahli«ton  DC 

The  purpose  of  this  meeting  is  to 
review  the  status  of  the  study's  final 
report.  This  meeting  will  involve 
discussions  of  daasified  defense  matters 
bsted  to  section  562b(c)  of  lltle  5. 
United  States  Code,  specifically 
subparagraph  (1)  diereof.  and 
accordii^ly  will  be  closed  to  the  pobKc 

For  further  information,  contact  the 
Sdentifh:  Adviaory  Board  Secretariat  at 
(202)  097-4949. 
Patsy  |.  Coaaar, 

Air  Force  Pederal  Register  Uaiaoa  Officer 
(FR  Doc  80-1300  Piled  l-l»-8e;  S»I5  an) 


Dapartnwfil  of  aw  Anay 

Arnnr  TVtonfa  iliiairt  Onan  Maatino 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Anny  Science 
Board  (ASB). 

Dates  of  Meeting:  February  8-S.  1989. 

Time:  0600-1700  hours  each  day. 

Place:  Arlington.  Virginia. 

Agendo:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Human  Dimensions  in  Army 
Safety  will  conduct  its  fifth  meeting  at 
Arlington,  VA.  Tlie  panel  will  receive 
briefingi  and  hold  discussions  with  personnel 
from  OSHA.  die  Army  Materiel  Coonmand, 
and  a  civilian  industrial/manufacturing  firm. 
A  review  of  past  actions  of  tiie  panel  as  well 
as  current  and  planned  issues  and  meetings 
Mrill  be  discussed.  These  meetings  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
%«rith  the  committee  at  the  time  and  in  the 
maimer  permitted  by  tiie  coounittee.  The  ASB 
Administrative  Officer.  SaDy  Warner,  may  be 
contacted  for  further  information  at  (202)  806- 
3039/7048. 
Sally  A.  Wamar. 

Administrative  Officer.  Anny  Science  Board 
|FR  Dec  89-1421  Piled  1-19-88: 8:46  am] 


DEPARTMENT  OF  ENBIGY 

■a ^  EbKtfika^a  ratf  Mn   fTliaaalffIr  msif 

rfopoooo  roMfliiy  Of  no  oisniimnc 
hnpad;  8P-100  QE8  Toot  sua;  Hanford 

9nmt  facntono^  waj  Bsssnaam  o* 


ti  Department  of  Energy. 

;  Proposed  finding  of  no 
significant  impact;  extension  of  review 
period. 


:  On  December  15. 1988,  the 
Department  of  Energy  published  in  the 
Federal  Register  (53  FR  50444)  a 
proposed  finding  of  no  significant 
impact  (FON^  for  the  proposed  ground 
test  of  a  prototype  S>-100  nuclear 
reactor.  The  Federal  Register 
publication  marked  the  beginning  of  a 
30-day  period,  during  whidi  the 
proposed  FONSI  and  supporting 
enviroiunental  assessment  are  made 
available  for  public  review.  DOE  has 
decided  to  extend  the  public  review 
period  until  February  3. 1080.  Comments 
received  after  February  3. 1989.  will  be 
considered  to  the  extent  possible. 

Written  comments  and  questioos 
should  be  directed  to  Earl  Wahlquist. 
Director.  Office  of  Defense  Energy 
Projects.  U.S.  Department  of  Energy. 
1990  Gennantown  Road.  Germantown, 
MD  20545.  (301)  353-3321. 


Issued  at  Wasttington.  DC  laaoary  12. 
1989. 

EnMst  C  Baynacd  HI. 
Assistant  Secretary,  Enviroameat,  Safety 
Health. 
(FR  Doc  89-1413  Filed  1-19-88:  S:4S  am) 


■Mrganiowni  energy  lauaiuioyr 

Cantof; 

(Grant) 


:  U.S.  Department  id' Energy 
(IX)E),  Morgantown  Energy  Technology 
Center. 

ACTION:  Notice  of  noncon4>etitive 
financial  assistance  an>lication  for  a 
grant 


r.  Based  upon  a  determination 
pursuant  to  10  CFR  000.7(bH2)(i)(D).  die 
DOE.  Morgantown  Energy  Technology 
Center  (METC).  publishes  notice  tA  ita 
plans  to  award  a  00  month  Grant  to  the 
National  Academy  of  Sciences  (NAS) 
National  Research  OjuncU  of  2101 
Constitution  Avenue.  Washington.  DC 
2041&  The  total  federal  assistance  for 
the  first  budget  period  is  expected  to  be 
$Z79.93&  The  pending  award  is  based  on 
acceptance  of  an  application  for  a 
researdi  program,  whose  purpose  is  the 
initation  of  the  National  Research 
Council  (NRC)/MoTgantown  Energy 
Technology  Center  (METC)  Resident 
Research  AssodatMhip  Program.  The 
EX)E  is  charged  to  conduct  ROD  on 
energy  and  to  enhance  the  reservoir  of 
talent  in  the  U.S.  which  is  trained  to 
deal  with  energy  problems.  The  specific 
mission  of  METC  is  to  develop  new 
fossil  energy  technology  and  to  increase 
the  availability  of  people  who  can  help 
solve  fossil  energy  problems.  The 
proposed  program  will  address  both  the 
R&D  and  the  educational  components  of 
diese  goals.  The  NAS  will  establish  and 
administer  a  Research  Assodateship 
Program  at  METC  through  whidi 
poetdoctoral  and  aenior  research 
assodates  will  be  selected  for 
partidpation  in  METC  research 
programs.  This  program  wiU  enhance 
the  ability  of  METC  staff  by  assodatioa 
with  such  highly  qualified  individuala 
and  it  will  enhance  tedmology  transfer 
and  education  in  fossil  energy  problems 
when  the  Assodates  relocate  into 
industrial  and  university  assignmente 
following  their  assodateship  experience. 


ITION  CONTACTt 

Mark  L  Estel  U.S.  Department  of 
Energy.  Morgantovra  Energy  Technofogy 


Sll 


/  Vol  51  No.  13  /  MoiKUy.  fanuary  28.  19W  /  Nottew 


CMter.  P.O.  Box  sea  Moffantown.  WV 
285a7-088a  3O«/291-40eS. 
lUCalaway. 


Dinctor,  Aaiumtioa  and 
Diviuon. 


Datr  lanuaiy  11.  IMIi 
(FR  Doc  W-1412  nicd  1-19-Me  MS  am] 


Offiooof  I 
n«cMo>ctl>»  WMte.  POC  Tolctea  and 
Fraocdufss  RcQvdbiQ  Tiw  JMMMvy  •( 
IMO^  Ifltoslofw,  snd  ElQMMy  of 
I  and  Compscts  foe  Sufctaips 


;  Office  of  Nuclear  Energy.  DOE. 
ACnoM:  Notice  of  DOE  policiee  and 
procedure*  regarding  the  January  1. 
1900,  milestone  and  eligibility  of  States 
and  compacts  for  surcharge  rebates. 


:  The  Low-Level  Radioactive 
Waste  Policy  Amendments  Act  of  1965 
establishes  milestones  for  the 
development  of  new  disposal  facilities 
in  compact  regions  and  States  that  do 
not  currently  have  operatlag  disposal 
facilities.  These  non-sited  regions  and 
nonmember  Stales  must  meet  the 
milestones  in  order  to  receive  rebates  of 
a  portion  of  disposal  surcharges  paid  by 
their  low-level  waste  fenarators  to  the 
three  States  with  operating  disposal 
sites.  Twenty-five  percent  of  the 
applicable  surcharges  are  transferred  by 
the  States  with  di^osal  sites  to  the 
Department  of  Energy  (DOE)  and  held  in 
an  escrow  account  Following  each 
milestone.  DOB  disburses  the  funds  to 
non-sited  compacts  and  nonmember 
States  that  have  met  the  milestone. 

This  Notice  discussee  issues  which 
may  affect  DOB'S  determinations  of 
eligibihty  for  surcharge  rebates 
following  the  third  milestone  in  the  Act 
which  occurs  January  1. 1900,  and  the 
procedures  by  which  surcharge  rebates 
will  be  administered. 

The  information  collections  contained 
in  these  procedures  are  covered  under 
the  Paperwork  Reduction  Act  of  lOOa  as 
amended,  and  are  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number  1910- 
0900. 

VFCcnvi  DATC  January  23. 1988. 
ran  RMfTNm  mmmmatkm  contact: 
William  F.  Newberry.  Low-Level  Waste 
Program  Manager,  Division  of  Waste 
Treatment  Pro^ecU  (NE-24).  Office  of 
Nuclear  Energy.  Washington.  DC  20645. 
TARVI 


Background 

The  Low-Level  Radioactive  Waste 
Policy  AmendmenU  Act  of  1085  (Pub.  L 


00-MO)  (the  Act)  sets  fordi  mflestanes  at 
sactioo  B(«Kl)  for  the  development  of 
new  iow-lsrvel  radioactive  waste 
disposal  facilities  in  non-sited  compact 
regions  and  nonmember  States.  Non- 
sited  compact  regions  and  nonmember 
States  that  are  in  compliance  with  a 
milestone  receive  a  rebate  of  25  percent 
of  surcharges  paid  by  generators  in  their 
compact  regions  or  States  for  disposal  of 
waste  at  the  three  commercially 
operated  disposal  facilities  in  Nevada, 
South  Carolina  and  Washington.  Non- 
sited  compacts  and  nonmember  States 
that  are  not  in  compliance  Mdth  a 
milestone  forfeit  their  potential  rebate  to 
the  sited  State(s)  in  which  the  waste 
was  disposed.  As  trustee  for  the  escrow 
account  in  which  the  surcharges  are 
deposited.  DOE  is  required  to  determine 
whether  each  State  and  compact  is 
eligible  to  receive  a  rebate  of  surcharge 
funds  that  have  accrued  in  the  account 

Non-sited  compact  regions  and 
nonmember  States  must  meet  the 
requirements  of  section  S(e)(l)(C)  of  the 
Act  in  order  to  be  found  in  compliance 
with  the  January  1, 1990.  milestone. 
Section  5(eNl)(C)  of  the  Act  states: 
~By  January  1. 1980— 

(I)  a  complete  application  (as  delennined 
by  the  Nuciaar  Ragulatory  Commission  or  the 
appraprlats  aseocy  of  an  agreement  State) 
shall  be  filed  Tor  a  license  to  operate  a  low- 
level  radioactive  waste  disposal  facility 
witliln  eadi  non-sited  compact  region  or 
witkia  each  noa-sMmtwr  Stats:  or 

(il)  dw  Governor  *  *  *  of  any  state  that  is 
DO*  a  OMmber  of  a  compact  recioa  in 
ooa^>liaiioa  with  daase  (i).  or  haa  not 
complied  with  such  clause  by  its  own  actions, 
shall  provide  a  written  certification  to  the 
Nuclear  Ragulatonr  ComraiaaioQ.  that  such 
State  will  be  capable  of  providing  for.  and 
will  provide  for.  the  storage,  disposal,  or 
management  of  any  low-level  radioactive 
waste  gsns rated  within  such  State  and 
requiring  disposal  after  Deceml>er  31.  IflSZ, 
and  include  a  description  of  tha  actiona  that 
will  tie  lalien  to  ensure  that  such  capacity 
exists." 

This  notice  discusses  Issues  In  several 
areas  which  may  affect  IX)E's 
determinations  of  eligibility  for 
surcharge  rebates  following  the  third 
milestone  in  the  Act  which  occurs 
January  1. 1900,  and  the  procedures  by 
which  surcharge  rebates  will  be 
administered.  The  Act  also  assigns  the 
Nuclear  Regulatory  Commission  (NRQ 
responsibilities  under  the  January  1. 
1990.  milestone.  The  NRC  plaiu  to 
announce  its  policies  and  procedures  in 
a  forthcoming  Fadaral  Raster  notice. 
Additional  information  about  the  NRCs 
policies,  procedures  and  guidance  with 
respect  to  the  milestone  can  be  obtained 
from  Mr.  George  Pangbum.  Project 
Manager,  Operations  Branch.  Division 
of  Low-Level  Waate  Management  and 


Decommissioning.  Offke  of  Nuclear 
Materials  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission.  Mail 
Stop  5-E-4,  Washington,  DC  20555. 

Complata  Lfeanse  AppUcatkMM 

The  Act  assigns  the  NRC  (or 
applicable  agreement  State  agencies) 
the  responsibility  for  determining 
whether  license  applications  are 
"complete."  for  purposes  of  milestone    . 
compliance  evaluations.  DOE  will 
accept  as  documentation  of  a  compact 
or  nonmember  State's  compliance  with 
the  milestone  a  statement  to  that  efl'ec* 
signed  by  the  NRC  or  agreement  State 
agency  ofRcial  authorized  to  issue 
disposal  site  operating  licenses  on 
behalf  of  the  agency.  The  statements 
should  verify  that  the  license  application 
was  filed  with  the  agency  by  January  1. 
1990,  and  that  the  application  has  been 
determined  by  the  agency  to  be 
complete.  In  the  event  that  the  disposal 
facility  for  which  the  application  is 
submitted  will  not  provide  for  the 
disposal  of  all  the  low-level  waste  for 
which  the  State  or  compact  is 
responsible  imder  section  (3)(a)  of  the 
Act  then  the  statement  should  identify 
the  waste  that  will  be  excluded.  The 
State  or  compact  should  describe  its 
plaiu  for  the  disposal,  storage  or 
management  of  such  waste  by  means  of 
a  Governor's  certification,  as  discussed 
below.  The  statements  may  be  sent  to 
the  name  and  address  indicated  in  the 
Contact  section  of  this  Notice,  or  may  be 
delivered  by  another  means  agreeable  to 
DOE  and  the  agency. 

Governor's  CeftificalkMis 

The  Act  requires  that  Governors' 
certifications  be  provided  to  the  NRC  by 
January  1, 1990.  The  NRC.  in  turn,  is 
required  to  (1)  transmit  the  certifications 
to  Congress,  and  (2)  publish  the 
certificatiofu  in  the  Federal  Register. 

The  Act  does  not  describe  elements 
that  must  be  included  in  Governors' 
certifications,  as  it  did  for  the  January  1, 
1988.  milestone.  However,  the  Report  of 
the  Committee  on  Interior  and  Insular 
Affairs  of  the  House  of  Representatives 
emphasizes  that  Congress  expected  such 
certifications  to  "show  with  reasonable 
certainty  that  the  State  will  be  capable 
of  providing  for  disposal  or  some 
alternative  meaiu  of  managing  the 
waste  after  January  1, 1993."  (House 
Report  99-314.  Part  1,  p.  31).  The  Report 
also  provides  some  examples  of  the 
types  of  actions  that  may  be  described 
in  the  plans  that  accompany  the 
Governors'  certifications,  llie  Report 
states.  "The  Governor  might  show  that 
some  alternate  to  disposal  technology 
will  be  provided  by  the  state,  such  as 


interim  storage  facilities,  or  that 
disposal  will  be  provided  through  an 
arrangement  with  another  compact  or 
state  that  has  operating  disposal 
capacity  or  which  has  provided 
acceptable  assurance  that  disposal  or 
other  facilities  will  be  available  in  a 
timely  manner.  The  intent  of  the 
committee  is  not  to  require  states  and 
compacts  each  to  have  demonstrated  by 
this  date  they  will  have  provided  for 
disposal  of  the  waste  generated  in  the 
state  or  region  but  to  assure  the 
committee  and  the  Congress  that  when 
interim  access  is  terminated  low-level 
waste  generated  within  each  state  will 
not  constitute  an  involuntary  burden 
either  on  the  other  states  or  on  the 
Federal  government  or  any  Federal 
agency."  (p.  31) 

The  NRC  has  elaborated  upon  this 
guidance  by  suggesting  specific 
information  that  should  be  contained  in 
Governors'  certifications.  This  guidance 
will  be  provided  in  the  NRCs  Federal 
Register  Notice  on  the  milestone. 

DOE  will  accept  as  documentation  of 
a  State's  compliance  with  the  milestone 
a  statement  signed  by  an  NRC  ofitcial 
authorized  to  verify  NRCs  official 
receipt  of  such  correspondence.  The 
statement  should  verify  that  a 
certification,  as  described  in  the  Act 
signed  by  the  Governor  of  the  State,  was 
filed  with  the  NRC  by  January  1. 1990. 
The  statement  should  indicate  that  the 
Governors'  certification  provides  for  the 
storage,  disposal  or  management  of  any 
low-level  radioactive  waste  for  which 
the  State  is  responsible  under  section 
3(a)  of  the  Act.  In  the  event  that  a 
license  application  is  filed  in  accordance 
with  the  procedures  described  above  for 
a  facility  for  disposal  of  part  of  the 
waste  for  which  the  State  or  compact  is 
responsible,  then  the  Governors' 
certification  need  only  describe  plans 
for  storage,  disposal  or  management  of 
the  portion  of  waste  that  will  be 
excluded  from  the  disposal  site.  The 
statement  may  be  sent  to  the  address 
indicated  in  the  Contact  section  of  this 
Notice  or  may  be  delivered  by  another 
means  agreeable  to  DOE  and  NRC. 

Timely  Surcharge  Payments 

The  Act  requires  that  DOE  issue 
surcharge  rebates  to  eligible  non-sited 
States  and  compacts  within  30  days  of 
each  milestone.  DOE  will  encourage  the 
NRC  and  applicable  agreement  State 
agencies  to  o^icially  notify  DOE  as  soon 
as  possible  after  they  receive  the 
documentation  called  for  in  the  Act 
However,  because  DOE  does  not  have 
administrative  control  over  the 
processes  by  which  these  agencies 
formally  notify  DOE  of  receipt  of  the 
applicable  docimientation,  I)OE  cannot 
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ensure  that  such  notifications  will  be 
made  in  time  to  permit  surcharge 
rebates  within  30  days  of  the  ndlestone. 

DOE  will  continue  to  woric  with  the 
sited  States  to  effect  timely  and  regular 
transmittal  of  surcharge  funds  into  the 
escrow  account  and  will  contact  the 
appropriate  sited  State  officials  to 
encourage  expeditious  or  accelerated 
transmittal  to  the  escrow  account  of  the 
last  monthly  surcharge  payment  for  the 
milestone  period.  However,  because 
each  of  the  sited  States  uses  its  own 
specific  procedures  for  collecting  and 
transmitting  sorchaige  fimds  to  the 
escrow  accoimt  DOE  cannot  ensure  that 
all  surchaige  funds  applicable  to  the 
January  1, 1990,  milestone,  will  be 
deposited  in  time  to  permit  DOE  to  issue 
rebates  within  30  days  of  the  milestone. 

Compact  Eligibility  for  Surdiarges 

The  Governors'  certification  option 
calls  for  actions  to  be  taken  by  each 
State,  even  where  the  State  is  a  member 
of  a  compact  However,  section  5(e)(1) 
of  the  Act  designates  each  compact  as 
the  entity  responsible  for  complying 
with  the  milestone,  and  section 
5(d)(2)(D)(ii)  directs  DOE  to  issue 
surcharge  rebates  to  the  compact 
authority.  DOE  will  determine  that  a 
compact  is  eligible  for  a  surcharge 
rebate  if  a  complete  license  application 
has  been  submitted  for  a  facilify  in  its 
host  State  for  disposal  of  all  waste  for 
which  the  compact  is  responsible  under 
section  3(a)  of  the  Act  or  if  all  of  the 
member  States  of  the  compact  have 
submitted  Governors'  certifications  in 
accordance  with  the  Act.  In  the  event 
that  a  license  application  is  submitted 
for  a  facilify  for  disposal  of  part  of  the 
waste  for  which  the  compact  States  are 
responsible  under  section  3(a)  of  the 
Act  then  each  of  the  member  States 
should  submit  Governors'  certifications 
describing  plans  for  the  storage, 
disposal  or  management  of  the  portion 
of  waste  that  %vill  be  excluded  from  the 
disposal  site. 

Disposal  Agreements  as  an  Alternative 
Method  of  MUestone  CompUanoe 

The  Act  provides  that  under  certain 
conditions  a  non-sited  State  that  has 
entered  into  an  agreement  with  a  sited 
compact  for  disposal  of  its  waste  may 
be  considered  to  be  in  compliance  with 
the  milestones.  Section  5(e)(1)(F)  states: 

"Any  State  may,  subject  to  all 
applicable  provisions,  if  any,  of  any 
applicable  compact  enter  into  an 
agreement  with  the  compact  commission 
of  a  region  in  which  a  regional  disposal 
facility  is  located  to  provide  for  the 
disposal  of  all  low-level  radioactive 
waste  generated  within  such  State,  and. 
by  virtue  of  such  agreement  may,  with 


the  approval  of  the  State  in  which  the 
regional  disposal  facilify  is  located,  be 
deemed  to  be  in  compliance  with 
subparagraphs  (A),  (B),  (C).  and  P)." 
(Subparagraphs  (A).  (B).  (Q,  and  P) 
refer  to  the  Jufy  1. 1986;  January  1, 1968: 
January  1. 1990;  and  January  1, 1992. 
milestones,  reflectively.) 

The  provision  indicates  that  a  State 
that  enters  into  such  an  agreement 
"may"  be  deemed  to  be  in  compliance 
with  the  milestones.  DOE  agrees  with 
the  Report  of  the  Senate  Committee  on 
Energy  and  Natural  Resources  diat  "the 
approimateness  of  any  such  agreement 
is  a  matter  to  be  settled  by  the  parties  to 
the  agreements  themselves."  (Senate 
Report  9-199.  p.  13).  Therefore,  a  valid 
disposal  agreement  as  described  in  the 
Act  in  effect  on  January  1. 1990.  may  be 
submitted  to  DOE  as  the  basis  for 
compliance  with  the  milestone. 

The  Act  does  not  set  a  time  period 
during  which  disposal  access  must  be' 
provided  under  such  agreements. 
Agreements  may  provide  for  disposal  of 
waste  &t>m  a  State  during  the  interim 
access  period,  January  1, 1986  through 
December  31, 1992,  or  may  provide  for 
disposal  of  the  State's  waste  after  the 
end  of  interim  access.  While  the  goal  of 
the  Act  is  to  ensure  access  to  disposal 
capacify  after  1992,  the  Report  of  the 
Senate  Committee  on  Energy  and 
Natural  Resources  suggests  that  a 
disposal  access  agreement  could  be 
used  as  a  "safefy  valve"  to  provide 
access  to  disposal  capacify  "for  a 
nonsited  State  that  is  concerned  diat  it 
may  not  for  whatever  reason,  be  in 
compliance  with  one  or  more  of  the 
milestones."  (Senate  Report  99-199,  p. 
14)  DOE  will  not  set  a  time  period  during 
which  disposal  must  be  provided  under 
such  agreements  as  a  condition  for 
eligibilify  for  surcharge  rebates. 

Copies  of  disposal  agreements  as 
described  in  section  5(e)(1)(F)  as 
evidence  of  compliance  with  the 
milestone  shoidd  be  sent  to  the  address 
in  the  Contact  section  of  this  Notice,  or 
transmitted  by  another  means  agreeable 
to  the  submitting  State  and  DOE 
Agreements  should  contain  or  be 
accompanied  by  a  statement  by  the 
Governor  of  the  State  in  which  the 
disposal  facilify  is  located,  or 
Governor's  designee,  indicating  the 
State's  approval  of  the  agreement 

Federalism 

Executive  Order  12612. 52  FR  41685 
(October  30, 1967)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  action  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
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distribution  of  powsr*  and 
rctponsibilitie*  amoof  various  levels  of 
govemreant.  If  th«r«  are  suffkient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federatitm  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

Today's  notice  deals  with 
interpretation  of  statutory  language  DOE 
will  apply  In  order  to  determine  State 
eligibility  for  rebates  of  surcharges  that 
have  been  paid  by  waste  generators 
pureuant  to  Federal  law  as  a 
prerequisite  for  access  to  existii^  waste 
disposal  facilities.  The  notice  also  deals 
with  the  administrative  procedures  that 
DOE  will  uae  in  making  the  surcharge 
rebates.  While  today's  notice  will  have 
direct  effects  on  States,  the  rebate 
amounts  are  not  significant  in 
comparison  with  the  State  budgets,  and 
the  interpretations  and  procedures  do 
not  infringe  on  the  Institutional  interests 
or  trsdltional  functions  of  Slates  in  our 
Federal  system.  Rather  than  coercing 
compliance  with  a  Federally  dictated 
plan,  the  rebates  promote  State  and 
regional  initiatives  in  developing  new 
low-level  radioactive  waste  disposal 
facilities. 
MmE  Baubfili. 

Acting  Director.  Officm  of  Rmmedial  Action 
and  Wa»ta  Ttchnology.  Ofpc»  ofNusimtr 
Energy. 
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Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Final  action  on  propoeed 
consent  order. 


:  The  Department  of  Bneisy 
(DOE)  has  determined  that  a  propoeed 
Consent  Order  with  Tesoro  Petroleum 
Corporation  (Tesoro).  which  was 
published  for  comment  in  53  FR  48710 
(December  2. 1988).  shall  be  made  final. 
The  Consent  Order  resolves  matters 
relating  to  Tesoro's  compliance  with  the 
federal  petroleum  price  regulations  for 
the  period  |annary  1. 1973.  throi^gh 
January  27. 1981.  To  resolve  these 
matters.  Tesoro  wrlll  pay  a  total  of 
t48.8aa00a  plus  interest  on  any  unpaid 
balances  over  a  period  of  six  years. 


I.  InlrodecHoB 
ILCoinatMMs 
lILAaatystoaf 
IV.  DacWoe 

1.  intnMhictlaa 


Dorothy  Hamid.  OfRce  of  Enforceatent 
Litigation.  Economic  Regulatory 
Administration.  RC-32.  U.S.  Department 
of  Energy.  Washington.  DC  a068S>.  (202) 
586^187 


On  Deoember  2. 1888.  die  Economic 
Regulatory  Administration  (ERA)  of  the 
Dapartment  of  Bneiiy  (DOE)  published 
Notice  in  the  Pedanl  tagblsr.  Vol.  53  at 
page  48710  f'Notice").  announcing  the 
execution  of  a  proposed  Consent  Order 
between  DOE  and  Teeoro  which  would 
resolve  matters  relating  to  Tesoro's 
compliance  with  federal  petn^eum  price 
regulatioos  for  the  period  Jairaary  1. 
1973.  through  January  27. 1961.  53  FR 
48710  (December  2. 1988)  The  Consent 
Order  requires  Tesoro  to  pay  a  total  of 
$48.500.00a  plus  interest  on  any  unpaid 
balances,  over  a  period  of  six  years. 
Under  the  terms  of  the  Consent  Order. 
Tesoro  will  pay  S2S  million  ($25,000,000) 
to  DOE  within  thirty  (30)  days  after  the 
effective  date  of  the  Consent  Order. 
Beginning  one  year  after  the  date  the 
initial  payment  becomes  due  and 
payable.  Teeoro  shall  make  six  equal 
annual  installments  to  the  DOE  of  Ave 
million  one  hundred  seventy-seven 
thousand  eight  hundred  fifty  dollars  and 
ninety-five  cenU  (tS.177.850.95). 
constituting  an  additional  principal  sum 
of  twenty-three  milUon  five  hundred 
thoosand  dollars  (323.500.000].  plus 
interest  calcnlated  at  the  rate  of  8.61 
percent  per  annum.  After  the  initial 
payment  is  made.  ERA  will  petition  the 
DOE'S  Office  of  Hearings  and  Appeals 
(OHA)  porsoant  to  10  CFR  Part  205. 
Subpart  V  ("Subpart  V).  for  appropriate 
distribution  of  the  monies  paid 

The  December  2. 1988  Notice  provided 
in  detaO  the  bases  for  ERA's  prelimiaary 
veiw  that  the  settlement  is  favorable  to 
the  government  and  in  the  public 
interest  llie  Notice  solicited  written 
comments  from  the  public  relaliag  to  the 
terms  and  conditions  of  the  settlement 
and  whether  the  settlement  should  be 
made  final.  The  Notice  also  aimounced 
a  public  hearing  for  the  purpose  of 
receiving  oral  presentations  on  the 
settlement.  The  bearing  was  held  oa 
January  4. 1888L  at  the  headquarters  of 
DOE  in  Waahiagtoa.  DC 

n  rnwineiils 

ERA  reoaivad  two  written  oonunenta, 
and  oral  praeentatiooa  were  made  at  the 
January  4. 198a  public  heating  by  the 
two  individuala  who  had  submitted  the 
written  comments.  All  of  the  written  and 
oral  coaunenis  were  considered  in 
making  the  deciaioo  as  to  whether  the 
proposed  Consent  Order  should  be 
made  finaL 


The  wrttten  and  oral  conments 
addressed  two  principal  subject 
categories.  Written  and  oral  comments 
on  behalf  of  certain  unspecified  utilities, 
transporters  and  manufacturers 
(hereinafter  collectively  referred  to  as 
"end  users")  addressed  both  the 
adequacy  of  the  settlement  amount  and 
ERA'S  view  regarding  attribution  of  $2 
million  of  the  settlement  amount  to  the 
refined  product  Issues  with  the 
remainder  attributed  to  the  crude  oil 
issues.  The  written  and  oral  comments 
on  behalf  of  the  Petroleum  Marlieters 
Association  of  America,  an  unspecified 
several  dozen  resellers  and  retailers, 
and  F.  O.  Fletcher.  Inc..  dba  Fletcher  Oil 
Company  (hereinafter  collectively 
referred  to  as  "PMAA"),  principally 
addressed  ERA's  view  regarding 
attribution  of  the  settlement  proceeds. 


m.  Aaalysb  of  Comments 

A.  Adequacy  of  Settlement  Amount 

The  representative  of  certain  utilities, 
transporters  and  manufacturers  aigued 
that  there  was  no  apparent  justification 
for  the  settlement  amount,  implicitly 
suggesting  that  the  settlement  amount  of 
$48.5  millioii  was  too  low.  The 
commenter  mentioned  one  of  ERA's 
considerations  in  settlenient  the  fact 
that  Tesoro.  by  specific  contractual 
provisions,  had  passed  through  $10.8 
million  of  its  post-entitlements  costs  to  a 
large  utility.  The  end  users  claimed  that 
the  disposition  of  Tesoro's  alleged 
overcharges  should  not  excuse  its 
alleged  violations,  citing  to  a  recent 
determination  by  OHA  in  a  formal 
Remedial  Order  issued  to  Cities  Service 
Oil  and  Gas  Corporation,  (OHA  Case 
Na  HRO-0285,  September  30, 1988). 

Although  ERA  agrees  that  contractual 
passthnmgfa  prtnrisioas  which  are 
directly  related  to  a  refiner's  post- 
entitlements  ooets  should  not  constitute 
a  legal  defense  to  alleged  violatioos.  the 
Agency  has  historically  treated  such 
factors  as  relevant  offsets  and  the 
extent  of  potential  harm  to  others  as 
appropriate  considerations  in  the  course 
of  determining  a  fair  measure  of 
restitution  to  be  effected  through 
settlement. '  Demonstrable,  direct 
passthrough  or  non-retention  of  benefit 
is  an  equally  valid  consideration  in  the 
context  of  settlement.  Moreover, 
notwithstanding  any  initial  litigation 
success,  one  should  nevertheless  take 
into  account  the  litigation  risks 
associated  with  such  arguments  in  other 
fora.  i.e.,  the  Federal  Energy  Regulatory 
Commission  (~FERC).  and  the  federal 


courts.*  The  end  users  do  not  address  or 
assess  such  other  considerations  as  the 
early  litigation  stage  of  ERA's  principal 
entitlements  claim  against  Tesoro,  the 
imcertainties  associated  with  protracted 
litigation,  or  the  time  and  expense 
required  to  fully  litigate  every  issue  in 
order  to  obtain  a  recovery.  As  stated  in 
the  notice,  ERA  viewed  all  of  these 
matters  worthy  of  consideration  and 
concluded  that  they  do  a^ect  the 
appropriate  and  reasonable  setdement 
amount.  Nothing  has  been  proffered  by 
the  end  users  which  would  reasonably 
support  a  change  in  that  view. 

The  representative  for  the  end  users 
also  dismissed  as  vague  ERA's 
references  to  the  inherent  litigation  risks 
in  the  cases,  but  failed  to  articulate  any 
rationale  for  assuming  there  are  no 
risks.  No  other  commenters  expressed 
any  objections  to  the  reasonableness  of 
the  overall  setUement  amount 

B.  Distribution  of  Refunds 

The  December  2, 1988,  Notice 
indicated  ERA's  preliminary  view  that 
approximately  $2  million  of  the  $48.5 
million  principal  amount  of  the  proposed 
Consent  Order  were  attributable  to 
alleged  refined  product  pricing 
violations,  and  the  remainder  to  crude 
oil  issues.  If  ERA's  view  were  accepted 
by  OHA,  funds  attributed  to  crude  oil 
issues  would  be  distributed  by  OHA  in 
accordance  with  the  provisions  of  the 
Final  Settlement  Agreement  in  the 
Stripper  Well  case,  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L  378  (D. 
Kan.)  [Stripper  Weil  Agreement)  and  the 
Petroleum  Overchaise  Distribution  and 
Restitution  Act  of  1988.  Amounts 
attributed  to  refined  product  issues 
would  be  distributed  to  purchasers  of 
Tesoro's  refined  petroleum  products 
who  may  have  been  harmed  by  the 
alleged  regulatory  violations. 

The  end  users  argued  that  although  a 
minor  matter,  ERA's  "evident  intent"  to 
allocate  $2  million  of  the  $48.5  million 
settlement  amount  to  refined  product 
issues  is  not  justified,  and  any  such 
allocation  would  be  excessive.  The 
PMAA  argued  that  ERA's  assessment 
was  not  appropriate,  and  any  such 
allocation  was  too  low  because  Fletcher 
Oil  Company  ("Fletcher")  believed 
Tesoro  has  used  an  excessive  May  15, 
1973,  price  in  its  product  sales  to 
Fletcher  during  the  period  of  price 
controls.  According  to  PMAA.  the  sum 
of  the  differentials  for  the  volumes 


Fletcher  purchased  from  Tesoro  during 
the  price  control  period  amounted  to 
$565,000;  consequently,  PMAA  argues, 
with  interest  value,  Fletcher  should  be 
entitled  to  $1.5  million  of  the  $2  million 
ERA  estimated  to  be  product-related, 
and  that  the  $2  million  is  therefore 
insufficient.  PMAA's  arguments  are 
misplaced. 

PMAA  fails  to  recognize  several 
factors  relevant  to  a  settlement  of 
compliance  issues  identified  by  ERA. 
Most  fundamentally,  any  settlement  is 
by  definition  a  compromise  and, 
therefore,  will  seldom  result  in  recovery 
of  the  full  amount  sought  in  litigation. 

Second,  several  decisions  by  the 
FERC  involving  similar  issues  would 
indicate  that  even  if  it  is  found  that  a 
seller  used  an  erroneous  May  15, 1973 
sale  price,  the  amount  of  the  error  is  not 
the  appropriate  measiu«  of  remedy,  * 
instead,  an  entire  recalculation  of 
permissible  prices  would  be  required, 
taking  into  account  allowable  banks  or 
underrecoveries,  cost  allocations  and 
permissible  reallocations  for  the  various 
product  groups,  to  determine  the 
amount  if  any,  of  overcharges  caused 
by  the  May  15, 1973  price  error. 
Niunerous  new  questions  or  issues, 
including  offset  arguments,  may  arise  in 
the  process  of  litigating  such  a 
wholesale  recalcidation,  and  the 
Agency's  governmental  interest  in 
ei^ordng  regulatory  compliance  with  an 
eye  toward  reasonable  administrative 
economy  would  militate  against  a 
course  of  expending  more  resources 
than  the  amounts  reasonably  thought  to 
be  at  stake.*  Such  considerations  are 
entirely  consistent  with  the  provisions 
of  the  Economic  Stabilization  Act  of 
1970  in  this  area;  ERA's  enforcement 
authority  is  largely  derived  fiom  section 
209  of  that  Act  whereas  the  Act 
establishes  in  section  210  the  coordinate 
right  of  private  action. 

Finally,  while  ERA  had  various 
reasons  for  not  initiating  an  enforcement 
action  related  to  the  particular 
transactions  between  Tesoro  and 
Fletcher,  and  accordingly  could  not 
plausibly  bargain  for  additional 
consideration  in  settlement  of  Tesoro's 
potential  section  209  liability,  the 
settlement  as  explained  in  die  Notice 
and  as  stated  in  the  Consent  Order 


'  Sm.  «.#.  NoUoa  o(  ProfioMd  CoiiMal  Onl«r  with 
Tmaco  Ik_  8S  FK  tSlflS  (April  27. 1SSB). 


*  Thr  potential  succeM  or  failure  in  litiftation  of 
pauthrough  arguroenta  may  be  significantly 
alTected  when,  aa  in  the  Tesoro  entitlementa  caae. 
the  paaslhrough  ia  direct  and  ia  a  aulMtantial 
portion  of  tlie  remedial  amounl  80«ghl. 


*  See  Exxon  Company.  USA.  12  DOE  1 83.026 
(1965).  vacated  and  remanded.  3S  FERC  f  614133 
(1966):  Texaco  Inc..  14  DOE  1 83jn4  (1966).  affirmed, 
vacated  and  remanded  39  FERC  1 61 JSS  (1967); 
Texaco  Inc.  14  DOE  1 63M7.  affirmed  vacated,  and 
remanded.  30  FERC  1 614167  (1967). 

*  Theae  considerations  have  influenced  and  are 
conaiatent  with  ERA'S  frequently  uaed  approach  of 
conducting  aample  audita  deaigned  to  identify 
relatively  aignificani  or  tMOMi  iaauM  of  leguiatary 
ratnplianoe. 


itself,  resolves  all  of  ERA's  compliance 
disputes  with  Tesoro.  Therefore,  all 
purchasers  of  Tesoro's  covered  products 
would  ordinarily  be  entitled  to  claim  a 
refund  in  proceedings  conducted  by 
OHA  pursuant  to  Subpart  V.  However, 
the  amount  of  any  award  (based  on 
proof  of  harm  sufiered],  as  well  as  the 
total  amount  available  for  Tesoro's 
refined  product  purchasers,  are 
ultimately  subject  to  OHA's 
determinations. 

In  contrast  to  the  PMAA's  arguments 
that  insufiicient  monies  had  been 
designated  for  refined  product 
purchasers,  the  end  users  argued  that  a 
$2  million  attribution  already  represents 
a  greater  percentage  of  the  settlement 
than  the  proportion  of  Tesoro's  potential 
liability  resiUting  from  issues  related  to 
refined  product  sales.  Accordingly, 
argued  the  end  users,  on  a  proportionate 
basis,  refined  product  issues  should 
receive  an  attribution  of  $1.4  million 
rather  than  the  $2  million  proposed  by 
ERA.  In  his  oral  arguments,  counsel  for 
the  end  users  argued  that  any  claim  by 
Fletcher  should  be  precluded  entirely. 
He  argued  that  the  notice  of  the 
proposed  Consent  Order  explained  that 
ERA'S  preliminary  determination  of  a 
reasonable  setdement  amount  was 
based  on  $137  million  of  refund  claims 
which  did  not  include  the  specific  issues 
asserted  by  Fletcher.  That  amoimt  as 
described  in  the  December  2. 1988 
Notice,  comprised  Tesoro's  total 
potential  Uability  for  the  cases  initiated 
by  ERA.  However,  as  discussed  above, 
that  fact  should  not  preclude  Fletcher 
from  claiming  a  refund. 

ERA  agrees,  however,  that  this  issue 
is  a  relatively  minor  matter  inasmuch  as 
attribution  of  the  settlement  proceeds 
has  nothing  to  do  with  the 
reasonableness  of  the  setdement 
amount  and  whatever  ERA's  view,  it  is 
not  a  binding  determination. 

ERA'S  view  regarding  attribution  of 
portions  of  the  settlement  monies  to 
refined  product  and  crude  oil 
transactions  was  the  result  of 
consideration  of  the  amoimts 
recoverable  in  litigation,  the  various 
litigation  risks  associated  with  the 
different  cases,  and  the  linkage  of 
certain  refined  product  issues  which 
would  distinctly  alter  dollar  liability 
amoimts.  In  any  event  the  OHA  will 
decide  the  proration  of  the  distribution. 


Upon  considertaion  of  all  of  the 
comments,  and  based  upon  the  reasons 
as  set  forth  above  and  in  the  Notice  of 
proposed  Consent  Order.  ERA  has 
determined  to  effect  the  Consent  Order 
as  proposed. 


silt 
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By  thia  notice,  and  Mirauant  to  10  CFR 
206.1981.  the  propoaed  ConaenI  Order 
between  Teaoro  and  DOB  executed  on 
November  23.  IflM.  ia  made  a  final  order 
of  the  Department  of  Enei^.  effective 
on  the  date  of  publication  of  this  notice 
in  the  Pedaral  Ri«l8ler. 

laauad  tai  Waahii«to«.  DC  on  iMiNfy  U. 
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ChiafCBmml  Oglkt  ofBnfonmnutt 

tiUfottom,  BooDomic  Ragulalory 

A  dminittrtUion. 
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I  To  Import  ond  twport 
Nolural  Qm  ftowi  wid  lo  i 


;  Department  of  Energy. 
Econonic  Regulatory  Adminiatration. 
ACnOM:  Notice  of  Application  for 
Blanket  Authorization  to  Import  and 
Export  Natural  Caa  from  and  to  Canada. 


:  The  Economic  Rapdatory 
AAniniatratioa  (ERA)  of  the  Department 
of  Energy  (DOE)  givae  noHce  of  receipt 
on  December  14.  lOSS.  of  an  application 
filed  by  NichoUon  k  Aaaociatea,  Inc. 
(Nlcholaoii).  for  blanket  authorizaHon  to 
import  up  to  146  Bcf  of  natural  gai  from 
Canada  and  to  export  op  to  363  Bcf  of 
natural  gaa  from  the  United  Statea  to 
Canada  over  a  two-year  period 
begtauung  on  the  date  of  tirat  dellvaiy. 

The  corapeny  inlenda  to  utilize 
exlating  pipeline  fadlitiaa  for  the 
traaaportatton  of  the  volume*  to  be 
in^MTtcd  or  exported  and  to  aubmit 
quarterly  reporta  detailing  each 
tranaaction. 

The  application  la  filed  with  Hm  ERA 
pureoanl  to  aectioa  3  of  the  Natural  Caa 
Act  and  DOB  Delegation  Order  Na 
0204-1111.  Proteata.  moUona  to 
intervene,  notloea  of  intervention  and 
written  comment*  are  invited. 
OATK  Proteats.  motion*  to  intervene,  or 
notice*  of  intervention,  as  applicable, 
requeata  for  additional  procedure*  and 
written  commenl*  are  to  be  filed  no  later 
than  February  22.  iwa 

TON  ROTTNM  MTOnMATMM  COMTACT! 
|ohn  Boyd  Natural  Ca*  Diviaion. 

Economic  Regulatory  Adminittratkm. 

U.S.  Department  of  Energy.  Fiiiratlal 

Building.  Room  3F-07a  1000 

Independence  Avenue.  SW.. 

Waahington.  DC  20866.  (202)  306-4523. 
Diana  Stubba.  Natural  Gaa  and  Mining 

Leasing.  Office  of  General  Counael. 

U.S.  Department  of  Energy.  Forreatal 

Bulldii^  Room  eB-042. 1000 


Independence  Avenue.  SW.. 

Waahington.  DC  2066S.  (202)  586-6867. 
SUPPL6M6MTANV  MMMtATlOHE 

NidwUon.  a  Waahington  state 
corporation  with  its  principal  place  of 
buaintaa  in  Klridand.  Waahij^on.  ha*  a 
broad  corporate  charter  which  includee 
the  authority  lo  market  natural  ga*.  The 
company  propoaes  to  import  natural  ga* 
from  various  supplier*  and  to  raaall  nidi 
ga*  on  a  non-diacriminatory  basis  to 
purchaaer*.  including  local  distributor* 
and  end  users.  It  propose*  to  export  gaa 
obtained  from  variou*  domeetic 
supplier*  and  reaell  *uch  ga*  to  local  gas 
distributor*  and  end  uaer*  in  Canada. 
Nicholaon  would  act  either  on  it*  own 
behaV  or  a*  a  broker  or  agent  on  behalf 
of  a  supplier  or  purchaaer. 

AM  of  the  contract*  for  the  Import  or 
export  of  natural  ga*  would  involve 
*hort-tenn  or  *pot  tranaaction*.  The 
terms  of  each  contract  including  price, 
duratioa  volume,  renegotiation,  price 
ad)«i*tment  provieion*  and  take-or-pay. 
if  any.  will  be  freely  negotiated.  The 
ahort-terra  contract*  will  refect  and  be 
responsive  to  current  condition*  of  the 
natural  gaa  market. 

In  aupport  of  it*  application. 
NicholMW  aaaert*  that  the  blanket 
import  authority  requealed  would  allow 
it  to  import  natural  ga*  for  *hort-tem 
*ale*  under  markM  responaive  terma 
and  condition*  which  will  aaaure  both 
the  competitivenea*  of  the  tanport  and 
the  need  for  the  ga*  imported.  The  short- 
term  natnra  of  the  sales  will  minimize 
domestic  ralianoe  on  imported  gas.  In 
addition.  Nicholaon  tend*  to  purchase 

Sas  from  a  number  of  source*  and  would 
ave  aufficient  flexibility  to  eubstilute 
eupplla*  abonld  one  aource  become 
unavailable.  With  regard  to  gaa  to  be 
exported.  Nicholaon  maintains  that 
there  i*  no  carrent  domeetic  need  for  the 
volunws  proposed.  Some  of  the  gas  to  be 
exported  may  be  Canadian  gas.  the 
importation  of  which  is  covered  by  said 
application.  The  abort-term  or  spot 
nature  of  the  export  sales  and  the 
market-respooaive  gaa  aalea  oontracta 
provide  assurance*  that  domeatic 
purchasers  of  gas  may  bid  and  purchase 
the  natural  ga*. 

The  decision  on  the  application  for 
import  authority  will  be  made  ccmsiatent 
with  the  DOE'*  gaa  import  policy 
guideline*,  under  which  the 
competitivene**  of  an  import 
arrangsment  in  the  market*  served  is  the 
primary  coruideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6664.  February  22. 1964).  In  raviewing 
natural  gaa  export  application*,  the  ERA 
conalder*  the  domestic  need  for  (he  gas 
to  be  exported,  and  any  other  issue 
delermlmd  by  the  Administrator  to  be 


sppropriate  in  a  particular  case.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the  issae 
of  competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  requested 
import  authority,  and  on  the  domestic 
need  for  gas  the  applicant  proposes  to 
export.  As  noted  above,  the  applicant 
asserts  that  import  and  export 
arrangements  transacted  under  the 
requested  authority  will  be  competitive, 
and  that  there  is  no  current  need  for 
domestic  gas  that  would  be  exported 
under  the  proposed  short-term 
arrangements.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

Nicholaon  requeet*  that  an 
authorization  be  granted  on  an 
expedited  ba*i*.  An  ERA  decision  on 
Nicholaon'*  request  for  expedited 
treatment  will  not  be  made  until  all 
response*  to  this  notice  have  been 
received  and  evaluated. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  requested  blanket 
import/export  it  will  permit  the  import 
or  export  of  the  gas  at  any  existing  point 
of  entry  and  through  any  existing 
transmission  system. 

NEPA  Conplianoa 

On  August  a  1966.  the  DOE  published 
in  the  Fsdanl  Raglstar  (53  FR  29034)  a 
notice  of  propoaed  amendments  to  its 
guideline*  for  compHanoe  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  42  U.S.C  4321  et  setq^ 
effective  on  an  interim  baais  upon 
publication.  In  the  notice,  the  DOE 
propoaed  to  amend  the  agency'*  NEPA 
guideUne*  to  add  to  it*  list  of  categorical 
exclusion*  the  approval  or  disapproval 
of  an  import/export  authorization  for 
natural  ga*  in  cases  not  involving  new 
conatraction.  Application  of  the 
categorical  exclusion  in  any  particular 
case  raises  a  rebuttable  presumption 
that  the  ERA'*  action  i*  not  a  major 
Federal  action  under  NEPA.  Unless  the 
ERA  receives  comments  indicating  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOB. 

Public  Comment  Procedures 

in  response  to  this  notice,  any  person 
may  flie  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however.  Hie  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  lo  make 
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the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene,  notice 
of  intervention,  and  written  commejits 
must  meet  the  requirements  that  are 
speciHed  by  the  regulation*  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  Tiled  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  3F-070  RG-23  Forrestal  Building. 
1000  Independence  Avenue  SW., 
Washington,  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m.  e.8.t. 
February  22. 1989. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 


why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Nicholson's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
3F-0S6  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8:00 
a.m.,  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  )anuary  4. 1989. 
Constance  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Pn^rams, 
Economic  Regulatory  Administration. 
(FR  Doc.  80-1415  Filed  1-9-89;  8:45  am) 


[DoawtNaERACAE 
Notioe291 


Notice  of  nHnQ  of  C6I  tlflG6tion  of 

^^^^^^^k^^kgg^k^K^k^kA  ^^^^^^M  ^^^^^^^^^^ftgnB6^^  ^^v  ftS^^^^M 

compMNioo;  («ooi(«6|NBMiy  omen 
ClOGliic  Powerptantst  Powor 
nosourcoo  mc 

AQENCV:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  Filing. 


;  Title  II  of  the  PowerpUnt  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA'or  "the  Act'l  (42  liSJZ. 
8301  et  segl.  provides  that  no  new 
electric  powerplant  may  be  constructed 
or  (^)erated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (section  201(a),  42  IJ.S.C 
8311  (a).  Supp.  V.  1987).  In  order  to  meet 
the  requirement  of  coal  capability,  the 
owner  or  operator  of  any  new  electric 
powerplant  to  be  operated  as  a  base 
load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  to  base  load  powerplant 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  die 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  a  proposed  new 
electric  base  load  powerplant  has  filed  a 
self  CMtification  in  accordance  with 
section  201(d). 

Further  information  is  provided  in  the 
SUPPLEMENTARY  INFORMATION 
section  bdew. 

The  following  company  has  filed  a 
self  certification: 


PiMMr  RMOuioas.  inc.  Houston.  TX. 


OalB  loooivod 


12-30-88 


Type  ol  iaciMy 


Tapping  qfde.. 


capacity 


S8JS 


Locatsn 


TX 


Amendments  to  the  FUA  on  May  21. 
1987,  (PubHc  Law  100-42)  altered  the 
general  prohibitions  to  include  only  new 
electric  base  load  powerplants  and  to 
provide  for  the  self  certification 
procedure. 

Issued  in  Washington,  DC  on  lanaaiy  11, 
1989. 

Canrtaara  L.  lucktay. 
Acting  DirKtor.  Office  ofPuek  Programs. 
Ecmtomic  RegukUory  Administrotion. 
\\H  Doc.  80-1416  Filed  l-10-«i:  ft4S  am| 


(Docket  Na  ERA  C6E  66-65;  CartMcaOon 
Notioe  361 

Notico  Of  rang  Of  Cortificslion  of 
rnnmiMira-  rnl  rMWhIMtv  of  Htir 
QocUic  PoworptanlSi  iMlocfc  Enorgy 
SMrvico6 

AQENCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Notice  of  Hling. 


ti  Htle  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended  ( "FUA"  or  "the  Act")  (42 
U.S.C  8301  et  seq),  provides  that  no  new 


electric  powerplant  may  be  constructed 
or  operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (section  201(a).  42  U.S.C 
8311  (a).  Supp.  V.  1987).  In  order  to  meet 
the  requirement  of  coal  capability,  the 
owner  or  operatw  of  any  new  electric 
powerplant  to  be  operated  as  a  Iwae 
load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  porsaant  to 
section  201(d).  to  the  Secretary  of 
Energy  prior  lo  construction,  or  prior  to 
operation  as  to  base  load  powerplant. 
that  such  powerplant  has  the  capability 


nil 
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to  «•  cod  or  anotlMr  ahaniata  AmL 
Such  oartlflcotioa  MtabUahos 
oompliMioo  with  Mctkm  m(*]  m  of  (Im 
dal*  It  It  flkd  with  th«  SKrotary.  Th* 
Socrttary  i«  raqulrod  to  publish  in  tho 
r  •  i»ttet  ifdli«t  that 


th«  coflillcatioa  hM  boon  fUod.  On* 
owoar  and  oparator  of  two  propoaod 
oaw  alactric  baaa  load  powarplants  has 
fllod  a  talf  oertiflcation  in  aocordanoa 
with  Mctioo  201(d). 


Purthar  infonnation  it  provided  in  th« 
SUPPLBMBrfTARY  INFORMATION 
•action  below. 

The  following  company  has  filed  two 
•rif  oertificationa: 


Energy  Sv^rtOMi  Inc. 


01 
01 


Amendments  to  the  FUA  on  May  21, 
1987.  (Public  Law  100-42)  altered  the 
general  prohibitions  to  Include  only  new 
electric  base  load  powerplants  and  to 
provide  for  the  self  certification 
procedure. 

luued  In  Wsahlngtoo.  DC  on  |anuary  12. 

C riL9adJey. 

Acting  Dinclor.  Off  lot  ofPMi  fivgnum. 
Economic  Haguhtory  AdmintatraUoa. 
(FK  Doc  M-1417  Piled  1-1»-H(  MS  Sflij 


774-991.SIA] 


L  NMHahale 


II 


?T4-W1, 


77 


I] 


laaeanr  IS.  ISMl 

Take  notice  that  on  December  23. 
1988,  Nantahala  Power  and  Light 
Company  (Nantahala)  tendered  for  filing 
Its  compliance  filing  in  compliance  with 
the  Commission's  order  dated 
November  23, 1888. 

Comment  dat»:  |anuary  28. 1988.  in 
accordance  with  Stendard  Paragraph  B 
at  the  end  of  this  notice. 

8.  Oroville  Enecgy,  Inc. 


laiwary  IS.' 

On  December  Sa  1888.  Oroville 
Energy.  Inc  (Applicant)  of  308-lllth 
Avenue.  NE..  Bellevue.  Washington. 
98004.  submitted  for  flling  an  spplication 
for  certification  of  a  facility  as  a 
qualifying  cogeneralion  facility  pursuant 
to  I  2S2J07  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 


rm«i 


e»e*B 


as 

814 


NY 


The  topping-cyde  cogeiwration 
facility  wUl  be  located  at  2723  South 
Fifth  Avenue,  Oroville,  California.  The 
fadlitv  will  consist  of  eight  Waukesha 
Model  7042  GSl  engine  generators. 
Applicant  states  that,  the  thermal  output 
of  the  facility,  in  the  form  of  hot  engine 
)acket  water,  will  be  used  in  e  brine 
processing  facility  to  evaporate, 
concentrate  and  crystaliss  salts  out  of 
oU  and  gas  well  production  brine  and  to 
treat  other  eaueous  waste  streams 
produced  in  the  eree.  The  primary 
energy  source  for  the  facility  will  be 
natural  gas.  The  electric  power 
productloa  capacity  of  the  facility  wlU 
ba  7  J  MW.  Construction  of  the  facility 
is  expected  to  begin  in  February  1980. 

Comment  dote:  Thirty  days  from 
publication  in  die  Podstal  Waglslei.  in 
acoocdance  with  BUudard  Paragraph  E 
at  the  and  of  diis  nodos. 

I.A^ka 


1 


January  IS.  ISSBi 

On  January  1 1988.  BeU  foahua.  Inc 
(Applicant),  of  886  West  Avenue  |, 
Lancaster.  California  83534  submitted 
for  Rling  an  applicatioo  for 
racertiflcation  of  a  facility  aa  a 
qualifying  small  power  production 
fecility  pursuant  to  |  282.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  coiutitutes  e  complete  Tiling. 

The  small  power  production  facility 
will  be  located  in  Kem  County. 
California,  to  the  west  of  the  town  of 
Mo|eve.  The  original  application  was 
filed  on  May  4. 1988  arid  was  granted  on 
September  Sa  1988;  44  FERC 1 81.442 
(1888).  The  racertiflcation  is  requested 
due  to  change  in  ownership  structure 
The  30  MW  facility  which  includes 
18.36%  undivided  interest  in  s  46  mile  of 
230  KV  transmission  line  will  now  be 
jointly  developed  and  constructed  by 
SeaWest  btdustries  Inc.  (SeaWett)  and 
Toyo  Construction  Company  (TCQ. 
TCC  is  a  wholly-o%vned  California 
subsidiary  of  Toyo  Menka  Kaisha.  Ltd.. 
a  Japanese  Trading  Company. 


Comment  date:  Thirty  days  from 
publication  in  the  PMUral  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Beta  Willow.  Inc. 

(Dockal  No.  Qra8-M8-0011 

January  13. 1988. 

On  January  3, 1969,  Beta  Joshua.  Inc. 
(Applicant),  of  868  West  Avenue  J. 
Lancaster.  California  93534  submitted 
for  niiiig  an  application  for 
racertiflcation  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  |  292.207  of  tha 
Commission's  regulations.  No 
determinadon  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  producdon  facility 
will  be  located  in  Kem  County, 
California,  to  the  west  of  the  town  of 
Mojave.  The  original  application  was 
filed  on  May  4. 1988  and  was  granted  on 
September  3a  1968;  44  FERC  1 81,442 
(1968).  The  recertification  is  requested 
due  to  change  in  ownership  structure  to 
30  MW.  The  facility  which  includes 
13.7M  undivided  interest  in  s  48  mile  of 
230  KV  transmission  line  will  now  be 
Jointly  developed  end  constructed  by 
SeaWest  Industries  Inc.  (SeaWest)  and 
Toyo  Construction  Company  (TCC). 
TCC  is  a  wholly-owned  California 
subsidiary  of  Toyo  Menka  Kaisha,  Ltd.. 
a  Japanese  Trading  Company. 

Comment  date:  Thirty  days  from 
publication  In  the  Fodaral  Rsglsli.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Beta  Joefaua,  Inc. 

IDoclMl  Na  Qn8-870-«811 

January  13. 1900. 

On  January  3. 1966.  Bete  Jashua.  Inc. 
(Applicant),  of  665  West  Avenue  ), 
Lancaster,  California  93534  submitted 
for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
fecility  pursuant  to  |  292.207  of  the 
Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  fadlity 
will  be  located  in  Kem  County. 
Califomia,  to  the  west  of  the  town  of 
Mojave.  The  original  application  was 
filed  on  May  4, 1968  anid  was  granted  on 
September  3a  1966: 44  FERC  1 61.442 
(1966).  The  recertification  is  requested 
due  to  change  in  ownership  structure 
and  increase  in  electric  power 
production  capacity  from  18  MW  to  25 
MW.  The  facUity  which  indudes  lim% 
undivided  interest  in  s  46  mile  of  230  KV 
transmission  line  will  now  be  Jointly 
developed  and  constructed  by  SeaWest 
Industries  Inc  (SeaWest)  and  Toyo 
Construction  Company  (TCC).  TCC  is  a 
wholly-owned  California  subsidiary  of 
Toyo  Menka  Kaishal,  Ltd.,  a  Japanese 
Trading  Company. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Califomia  Edison  Company 

(Decliet  Na  ER88-148-000] 

January  13. 1989. 

Take  notice  that  on  December  27, 
1988,  Southern  Califomia  Edison 
Company  (Edison)  tendered  for  filing  a 
notice  of  extension  of  rates  for  the 
purchase  of  Replacement  Capacity  by 
the  Cities  of  Anaheim.  Azusa,  Banning, 
Colton,  Riverside,  and  Vemon, 
Califomia  (Cities)  from  Edison  under  the 
provision  of  the  following  rate 
schedules: 


EnSly 

Rsie  schedule 
FERCNa 

I.CayotAnshaSn 

?  ntyiif  Ajuss 

95,20e 
144,209 

9  CliyO'Oe'f*^ 

145.210 

4.CMyolOoMon      

S.  cay  ol  nhsriMi 

e.  CMy  01  Vsmon -.. 

14S.211 

94,212 

154 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  Califomia  and  the  Qties  of 
Anaheim.  Azusa.  Banning.  Colton, 
Riverside,  and  Vemon.  Califomia. 

Comment  date:  January  3a  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE.,  Washington, 
DC  2042a  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214).  All  such  motions  or 


protests  should  be  filed  on  or  before  the 
comment  date.  IVotests  «vill  be 
considered  by  the  Commission  In 
determining  the  aiqiropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  die 
Commission  and  are  available  for  public 
inspection. 
iD. 


Secretary. 

(PR  Doc.  a6-1332  Filed  1-19-88: 8:45  am) 

bsjUM  coot  S717-evll 

(Prolset  Noa.  80S-014.  at  all 


A  Eloclrle  Company,  of  aL; 


Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application: 
Amendment  of  License. 

b.  Project  Noj  803-014. 

c.  Date  Filed:  December  24. 1985. 

d.  Applicant-  Pacific  Gas  and  Qectric 
Company. 

e.  Name  of  Project:  DeSabla- 
Centerville  Water  Power  Project 

f.  Location:  On  Botte  Creek  and  West 
Brandi  Featiier  River,  in  Butte  County, 
Califomia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-e25(r). 

h.  Applicant  Contact  Mr.  R.J.  Sbiib. 
Manager.  Hydro  Generation,  Pacific  Gas 
and  Electric  Company,  One  Califomia 
Street  Room  F-750,  San  Francisco,  CA 
9410a  (415)  972-9320. 

L  FERC  Contact  Mr.  William  Roy- 
Harrison,  (202)  37ft-063a 

j.  Comment  Date:  February  17. 1989. 

k.  Description  of  Project  The 
amendment  of  license  as  originally 
proposed,  and  noticed  on  May  8. 196a 
consisted  of  adding  a  penstock  and  a  4.2 
MW  generating  tmit  at  the  existing 
DeSabla  Powerhouse  and  replacing  the 
penstock  and  the  existing  CenterviUe 
Powerhouse.  However,  now  the 
applicant  wants  authorization  only  for 
replacing  the  existing  CenterviUe 
Powerhouse  and  replacing  the  existing 
generating  units  with  a  new  more 
efficient  aS  MW  generating  unit 

L  lliis  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
andDl. 

2  a.  Type  of  Application: 
Amendment  of  License. 

b.  Project  No.:  2157-031. 

c.  Date  Filed:  October  14, 196a 


d.  Applicant  Snohomish  County  PUD 
No.l. 

e.  Name  of  Project  Henry  M.  Jackson 
Hydroelectric  Project 

-t  Location:  Snohomish  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-82S(r). 

h.  Applicant  Contact  J  J).  Maner,  2320 
Califomia  Street  Everett  Washington. 
98201.  (206)  256-8211. 

L  FERC  Contact  Robert  Crowley. 
(202)  376-«)63. 

).  Comment  Date:  Felmiary  14, 1968. 

k.  Description  of  Project  The  licensee 
proposes  to  diange  die  rule  curve  for  the 
Spada  Lake  reservoir  to  provide 
additional  flood  control  storage  per 
artide  57  of  the  license. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
andD2. 

3    a.  Type  of  Application:  Minor 
License. 

b.  Atyec/ /Va;  6283-004. 

c.  Date  Filed-  Odober  13. 196a 

d.  Applicant  Summit  Hydropower. 

e.  Name  of  Project  Falls  Mill  Dams 
Hydropower  Project 

t  Location:  On  the  Yantic  River  near 
Norwich,  New  London  County. 
Connecticut 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-625(r). 

h.  Applicant  Contact  Mr.  Duncan 
Broatdi,  P.O.  Box  122,  Putnam.  CT 
0626a  (203)  928-2002. 

L  FEM:  Contact  Ed  Lee,  (202)  37ft- 
576a 

J.  Comment  Date:  Mardi  3. 198a 

k.  Description  of  Project  The 
proposed  run-of-iiver  projed  would 
consist  oh  (a)  Two  existing  dams  and 
reservoirs,  approximately  600  feet  apart 
«vith  a  connoting  ft-footAliameter 
penstock,  and  consisting  of  an  u^per 
dam  approximately  12-foot-high  and 
103-foot-long  with  a  4-acre  upper 
reservoir  as  well  as  a  lower  by-^MSS 
dam  approximately  12-foot-hi^  and 
140-foot-long  with  a  2-acre  reservoir  (b) 
a  new  25-foot-wide  and  2S-foot-long 
concrete  poweihouse  housing  a  single  1- 
MW  generating  unit  located  and 
connected  by  a  300-foot-long  penstock 
downstream  from  the  lower  by-pass 
dam;  (c)  a  new  50-foot-long  underground 
conduit  connecting  the  powerhouse 
switdigear  to  the  transformer  and  (d) 
appurtenant  facilities.  The  project  site  is 
primarily  owned  by  the  City  of  Norwich. 
Connecticut  The  applicant  estimates 
that  the  average  annual  generation 
would  be  4.3  kWh. 

L  Purpose  of  Project  All  project 
energy  will  be  sold  to  a  local  utility 
company. 


aii4 
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■k  Thia  notice  also  coositts  of  tb« 
fallowiM  ttandard  paragrtphs:  AS,  Afll 
RCandDL 

4    a.  7>p»  0f  AppHcatktn:  TKashr  of 
UociM*. 

b.  Pn^d  Mk.'  Mei-^BS. 

c.  Datm  Fihd  December  IS.  1«8. 

d  AppHomtt  Otwii  Power  Project  inc. 
(Uceneee)  an^  OUen  Power  PwtiMn 


e.  Msflw  ofPnf^ct  Olaen  Water 
Power  Pro|ecl. 

f .  iLModian.- Oa  Old  Crow  Cmek.  a 
tributary  of  the  Sacramento  River 
pantaUy  aa  knd  ariaMatarad  by  Hm 
Buraaa  of  Land  MaM«ameat  In  Skaata 
Coaaty.  CaUforaia. 

g.  Filed  PunuuU  to:  Federal  Power 
Act  It  U.&C  791(aM2Kr). 

h.  Applicant  Comtoct:  Mr.  Wayne  L 
Rogera.  410  Seven  Aveoue.  Suite  SIS. 
AnnM»olla.MD  21401. 

I.  Fine  Contact:  Ma.  |ulie  Bemt  (S82) 
376-1936. 

t  Comment  Date.  February  27.  laaa 
Dfcriptton  of  Project:  On  April  7. 
1M7,  a  major  Ucenae  waa  iaauad  to 
OUen  Power  Project  Inc.  for  the 
construction,  operation  and 
maifrtenance  of  the  Otaen  Water  Power 
Project  No.  8301.  It  ia  propoced  to 
tramefar  the  licenae  to  Oiaen  Power 
Partnera.  Hm  purpoae  of  the  propoaed 
Ucenae  tranafer  ia  to  facilitate  the 
flnaactag  of  tne  project. 

The  licenaee  oertffiea  that  it  hat  faliy 
compMad  with  the  tenaa  and  conditiona 
of  Ita  lleanae  aad  abligatee  itaetf  to  pey 
all  annual  chargea  aooved  ander  the 
licenaa  lo  the  data  af  tiw  traoafar.  The 
tranaferae  accepta  all  the  terma  and 
conditlaaa  of  tha  lioanae  aad  a^aaa  to 
be  bound  I 
though  H 

LtlM  aoltoe  aha  o^aiaMa  af  te 
'«Hiii  laailaediidpnap^iw  D  aad  C 

5    a.nwei<fM^p:Pk«llaitaary 


h.  Project  No^ 

c  Date  FUett  Baplambar  2S. 

d.  Af^iicanL  Paciflc  Water  aod 
Power,  infr 

e.  Nome  ofPnieot  Sav^e  Dan. 

f  LMWtNMV  At  Ike  axiatlag  Savaia 
Dan  ia  San  Oi^ga  CaiiBty.  CaUlonya. 

g.  Piled  Punuaat  to:  Federal  Power 
Act  16  U.&C  791(aMai(r). 

h.  iVtR^'oarf  CoHtoot  Mr.  Robert  R. 
Doella.  P.O.  Box  4082.  SlanibnL  CA 
IM306.  (40i)  TTB-^SMM. 

i.  FaC  Contact  Mr.  WUliaa  Roy- 
Harriaoo.  (202)  374-ona 

t  Comment  Date:  March  2a  lOMi 
.  Deecription  of  Project  The 
propoeed  project  woold  conaiat  at  (1) 
An  exiaHng  14»-foothigk  TW-loot-kiag 
Savege  Dam;  (2)  an  exiatkig  reaervok 
with  a  groaa  atorage  capacity  of  4e310 
acre  feet  and  a  aurface  area  of  1.110 


acrea:  (3|  an  exiatk^  4-  te  7-foo4- 
diameter,  S.00O-  to  t,000-loot-laiig 
penstock.  (4)  one  to  three  powerhouaaa 
coatalntng  ganaratiQg  units  with  a  total 
rated  capacity  of  2J0e  kW:  and  (S)  a 
tranamiaaion  line.  The  applicani 
eationtea  a  17JS28  MWh  average  annual 
energy  production. 

1.  Purpoae  of  Project  Power  woald  be 
aold  to  a  local  utility. 

m.  Thia  notice  alao  conaiata  of  die 
following  standard  paragraph*:  A5.  A7. 
A9.  Aia  a  C  and  D2. 

6    a.  Type  of  Filing:  Preliminary 
fntmuL 

b.  Project  No.:  lOSetMlOa 

c  Date  Filed-  September  20, 1968. 

d.  Applicant  PadBc  Water  and 
Power.  Inc. 

e.  Nante  of  Project  San  Viocaate 
Raaervoir/DaoL 

t.  Location:  At  the  exiating  Saa 
Vince'^te  Dam  In  San  Diego  Couitty. 
California. 

g.  Fiied  Punuant  to.  Federal  Power 
Act  M  U.aC  7«l(a>-e2a(rV 

k.  Applioont  Contact  Mr.  Robert  R. 
Doelle.  P.O.  Box  0022.  Stanford.  GA 
04306,  (400)  77».Be0i. 

i.  FERC  Contact  Mr.  WiUiara  Roy- 
Harrison.  (202)  37e-0tS& 

i.  Comment  Date:  March  aa  190a 

k.  Deecription  of  Proiect  The 
proposed  project  would  consist  at  (1| 
An  existing  203-fool-fai^  MO-foot-jong 
San  Vincenle  Dam:  (2)  an  exiating 
reaaiioir  wiA  a  yoae  storage  capacity 
of  OOSae  acre  feet  and  a  swEaoe  araa  of 
1,000  acres:  (3)  an  existing  7-  to  13-foot- 
dianeter.  34i0O-  to  S.OOO-fbot-long 
penstock.  (4)  two  powathoasea. 
containing  geoerattag  anils,  with  a  total 


rated  cafMdbr  of  Si4Si  kW:  aod  (S|  a 


.  Tha  applicaat 
ia47.M4MVrki 

enerm  production. 

L  hupoee  of  Project  Poarer  would  be 
■old  to  a  local  utitty. 

m.  This  ■oMaa  aiao  ooaaiatt  ol  tha 
following  etandard  paiagrapha  AS.  A7. 
A9.  AMI  a  C  and  DO. 

7    a.  Tfpe  ef  AppHcotion:  Pretiminary 

l%RBit 

-     b.  Project  No^  10801-009. 

c  Datm  Filed:  HQlvmmlem<^mk. 

d.  ^iM/icaaC  Robert  A.  Davis  m. 

a.  Name  mfPn^eot  YeOem  Oaak. 

t  Ioeo<i(ML  On  YaHew  Craah  aav 
DawsonvtUa.  Oaarsaa  Couaty.  Gaorgia. 

g.  Fiied  Punttaot  to:  Fedenl  Power 
Act  10  US.C.  7Bl(a>-aS(r). 

h.  Appkoaat  Contact  Robert  A.  Davis 
UL  2S6  Ashley  Circle  North.  Martines. 
GA  SiOOr.  (404)  M3^2in. 

t.  FSRC  Contact:  Mary  Nowak.  (202) 
376-0634. 

|.  Comment  Date:  March  X  19Ba 

k.  Deecription  a/ /Kyact  The  project 
would  conaiat  of  the  laDawing  fadlitiea: 


(1)  A  propoaed  recooatructed  reinforced 
ooocrete  daai  S  feet  to  6  feet  high  at  the 
cantor  ofa  stream;  (2)  a  prop  aaa  J 
reservoir  with  a  suiiaoe  devatkia  af 
approximately  14104  feet  aeaa  aaa  level 
and  a  aurfaoe  araa  of  %  acre:  (a|  a 
propoeed  2ja(Kfool4ong  by  18-iMh- 
diaoMter  panatock  (4)  a  propoaed 
powerbouae  with  a  turbine-generetor 
unit  having  a  total  installed  capacity  of 
275  kilowatts:  (6)  a  propoeed  2V%-mile.  S- 
pheae  trsnimissioe  line;  and  (6) 
appurtenant  hcilities.  The  applicaat 
estimates  that  the  average  annual 
generation  would  be  2.146.320 
kilowatthours.  The  dam  woald  be 
owned  by  Robert  A.  Davis  DL  The 
applicant  esthnatas  that  the  cost  of  tha 
atudiea  under  permit  woukl  be  ao  aiore 


1.  This  notice  alao  conaists  of  the 
following  standard  paragraphs:  AS,  A7, 
Aa  Aia  a  C  and  DZ. 

•    a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  Noj  10700-000. 

c  Date  Filed:  December  1, 1908. 

d.  Applicant  City  of  Vernon. 
California. 

e.  Name  of  Project  Bear  Butte  Pumped 
Storage. 

f.  Location:  On  Big  Creek  and 
Huntington  Lake,  within  Sierra  National 
Forest  in  Presao  County.  California. 
Township  0  South.  Ranges  25  and  20 
East 

g.  fTW  hireuant  lo:  Federal  ^»wer 
Act  10  U.S.C  7Vl(a>-e2S(r). 

h.  Applicant  Contact  David  B. 
Brearly.  City  Attorney,  City  of  Vernon. 
Hacienda  Professional  Plaia.  2440  S. 
Hacienda  Blvd.  #  223.  Hacienda, 
Heights,  CA  01745,  (818)  336-3406 

i.  FERC  Contact  Mr.  {aoMS  Hunter. 
(202)370-1943. 

j.  Comment  Date:  March  3. 1909. 

k.  Deacriptioa  of  Project  The 
proposed  project  wroald  consist  of:  (1)  A 
290-foot-hi^  concrete  gravity  type  dam 
with  an  overall  crest  length  of  2.020  feet: 
(2)  a  reservoir  with  a  2A.0(KKh  ere -foot 
capacity  at  noimal  pool  ele\-stioD  8.100 
feet:  (3)  a  7.00O4oot-Iong.  15  foot- 
diameter  underground  penstock:  (4)  an 
underground  powerhouse/pumping 
facility  containing  a  turbiae/pumping 
unit  with  a  capacity  of  120  MW  and  an 
average  annual  output  of  170  CWH  (S)  a 
14.300-foo(-long  tailrace  tunnel:  (6)  an 
inlet/outlet  at  elevation  0,00a  bcoaatfa 
the  surface  of  Huntington  Lake:  (7)  a 
S.OOO-{oot-loag  aoceaa  tunnek  and  (8)  a 
23.400-foot-long.  236-KV  traaamiaaion 
line  connecting  to  Southern  California 
Ediaon's  existing  Big  Creek  No.  1 
Swithyard.  The  estimated  cost  of  permit 
Bctivities  is  tLOOOOOO. 


L  Purpose  of  Project  Project  power 
would  be  used  to  serve  the  applicant's 
and  other  municipal  electric  utility 
service  areas. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9.  Aia  a  C  and  D2. 

0    a.  Type  of  Filing:  Preliminary 
Permit  

b.  Project  No.:  10703-000. 

c.  Date  Filed:  December  7, 1988. 

d.  Applicant  Gty  of  Centralia, 
Washington. 

e.  A/lame  of  Project  Yelm 
Hydroelectric  Project. 

f.  Location:  On  the  Nisqually  River 
near  the  town  of  Yelm,  in  Thurston  and 
Lewis  Counties.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  10  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact  Robert  E. 
Gatton.  CH2M  Hill  Northwest  inc.,  P.O. 
Box  OlSOa  Seattle,  WA  90009-2050,  (206) 
453-5000. 

i.  FERC  Contact  Thomas  Dean.  (202) 
370-9562. 

L  Comment  Date:  March  20, 1989. 
Description  of  Application:  The 
existing  project  consists  of:  (1)  A  20- 
foot-hi^  concrete  diversion  dam  with  a 
crest  elevation  of  334.5  feet  national 
geodetic  vertical  datum  (NGVD);  (2)  a  7- 
acre  diversion  pool  with  a  normal 
maximum  water  surface  elevation  of  336 
feet  NGVD:  (3)  a  105-foot-long.  0-foot- 
«vide  flshway;  (4)  a  9.1-mile-long  earthen 
power  canal;  (5)  two  84-inch-diameter. 
4ie-foot-long  penstocks  leading  to;  (6)  a 
powerhouse  containing  two  3-MW  and 
one  0-MW  generating  units  with  a 
combined  capacity  of  12  MW;  (7)  a  160- 
foot-long  tailrace  discharging  to  the 
Nisqually  Riven  and  (8)  a  26.1-mile-long, 
09-kV  transmission  line. 

The  applicant  states  that  the  average 
annual  energy  production  is  74.9  GWh. 
The  approximate  cost  of  the  studies 
under  the  permit  would  be  $300,000. 

1.  Purpose  of  Project  All  of  the  power 
generated  at  this  project  is  used  in  the 
applicant's  power  system. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  Aia  a  C  and  D2. 

10    a.  Type  of  Application: 
Preliminary  Permit 

b.  Project  No.:  10705-000 

c.  Date  Filed:  December  9,  igO& 

d.  Applicant  Alpyn  Creek 
Development  Corporation. 

e.  Name  of  Project  Huntersfield. 

f.  Location:  Near  Schoharie  Creek  in 
the  To«vns  of  PrattsviUe  and  Roxbury, 
Greene  and  Delaware  Counties,  New 
York. 

g.  Filed  Pursuant  to :  Federal  Power 
Act  10  U.aC  791(a)-82S(r). 

h.  Applicant  Contact  Mr.  David 
Willett,  140  John  James  Audubon 


Parkway,  Amherst.  NY  14228-1180,  (716) 
689-3737. 

i.  FERC  Contact  Charles  T.  Raabe. 
(202)  376-g77a 
j.  Comment  Date:  March  10, 1989. 
k.  Description  of  Project 
The  proposed  "closed  system" 
hydroelectric  pumped  storage  project 
would  consist  of:  (1)  an  laOOO-foot-longi 
130-foot-high,  earthfill  upper  dike 
enclosing;  (2)  a  14.000  acre-foot  upper 
reservoir  having  a  400  acre  surface  area 
at  maximum  water  surface  elevation 
2.000  feet  MSL;  (3)  a  series  of 
undeiground  concrete  and  steel  lined 
shafts,  tunnels,  and  manifolds 
connecting  the  upper  reservoir, 
powerhouse,  and  lower  reservoir  (4)  an 
underground  poweiiiouse  containing 
four— 2S0-MW  reversible  Francis— type 
pump/turbines  operated  at  an  81S-foot 
gross  average  head  and  connected  to 
four  motor/generators;  (5)  an  access 
tunnel;  (6)  an  18,000-foot-long.  100-foot- 
high.  earthfill  lower  dike  enclosing;  (7) 
an  14,000  acre-foot  lower  reservoir 
having  a  200  acre  surface  area  at 
maximum  water  surface  elevation  1.220 
feet  MSL;  (8)  a  switchyard  and 
maintenance  building;  (9)  a  345-kV 
transmission  line  to  the  existing  Leeds 
Substation  or  a  230-kV  transmission  line 
to  the  existing  Delhi  Substation;  and  (10) 
appurtenant  facilities. 

The  proposal  would  have  an  installed 
pumping/generating  capacity  of  1,000- 
MW  and  would  provide  up  to  10-hours 
of  daily  generation  at  peak  capacity. 
Power  consumed/generated  would  be 
purchased/sold  to  utilities  within  the 
New  Yoi^  Power  Pool.  Applicant 
estimates  that  the  cost  of  the  studies 
under  the  permit  and  preparation  of  an 
FERC  licenses  application  would  be 
$1,500,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  Aia  a  C  and  D2. 

11    a.  Type  of  Filing:  Major  License 
(Less  than  S-MW). 

b.  Project  No:  9656-002. 

&  Date  Filed:  December  31. 198& 

d  Applicant  Marble  Creek  Hydro. 
Inc 

e.  Name  of  Project  Marble  Creek 
Project. 

f.  Location:  On  Marble  Creek,  in 
Shoshone  County,  Idaho  occupying  U.& 
lands  within  the  St  Joe  National  Forest 
and  lands  administered  by  the  Bureau  of 
Land  Management  (Township  45  North 
Range  3  East  Boise  Meridian). 

g.  Filed  Pursuant  to :  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  James  R.  Morris, 
Vice  President  Marble  Creek  Hydro. 
Inc.  P.O.  Box  lOia  Lewiston.  ID  83501. 
(208)  799-1723. 


i.  /ERC  Contact  Thomas  Dean,  (202) 
376-5062. 

J.  Comment  Date:  March  13. 1989. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  8-foot-high.  flO-foot-long  rock  and 
concrete  diversion  structure  af  elevation 
2.322  feet  msl;  (2)  a  30-foot-long  by  15- 
foot  wide  gate  house  with  30-inch- 
diameter  pipe  for  sluicing  sediment  (3) 
an  84-inch-diameter.  3,000-foot-long 
buried  steel  penstock  leading  to;  (4)  a 
40-foot-wide  by  150-foot-long 
powerhouse  containing  two  generating 
units  rated  at  2,000  kilowatt  (kW)  and 
1.200  kW  with  a  combined  installed 
capacity  of  3.200  kW;  (5)  a  tailrace;  (6)  a 
2.2-mile-long,  24-kV  transmission  line; 
and  (7)  appurtenant  facilities. 

The  applicant  estimates  the  average 
aimual  energy  production  to  be  10  GWh. 

I  Purpose  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility  to  the  Washington 
Water  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

Standard  Paragraphs 

A3.  Development  Applicatioi*— Any 
qualified  development  applicant 
desiring  to  file  a  competiiig  application 
must  submit  to  the  Conunission,  on  or 
before  the  specified  comment  date  for 
the  particular  appUcation.  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  appUcatioiL 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
appUcation.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

AS.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  appUcation 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
appUcation  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation.  to  the 
Conmiission  on  or  before  the  specified 
comment  date  few  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
aUows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  ccunment  date  for  the 
particular  appUcation.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36 

A7.  Preliminary  Permit— Any  qualified 
development  appUcant  desiring  to  file  a 
competing  development  appUcation 
must  siibmit  to  the  Commission,  on  or 
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before  the  apecUM  oiiii^t  date  far 
the  particular  appUcatloa  tither  a 
compeMag  devetopoMol  application  or  a 
notice  of  iDlMit  to  Til*  auch  am 
appkloatioa.  Submiaaioo  of  a  timely 
notice  of  latanl  to  file  a  devdopmeal 
appUcatien  ellowa  an  Interested  peraoa 
to  file  the  competieg  appUcalioo  no  later 
than  120  days  afler  the  apecifled 
conunaot  dele  for  the  partlcidar 
appticaUoM.  A  competing  liceeae 
applicelkw  muat  canlom  with  18  CFR 
4.30(b)  t1)  and  19)  end  «Je. 

A0.  Notice  of  intent— A  notice  of 
inteat  miiet  wptdty  the  exact  name, 
buslneaa  ed<kea*.  and  telephone  number 
of  the  prospective  applicant.  Include  an 
uneqniwocal  atatemenl  of  Inteni  lo 
•ubmlt.  if  such  an  application  may  be 
nied.  either  (1)  ■  prelioiinary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
apphcentis)  named  in  this  public  notice. 

AlA  Proposed  Scope  of  Studies  under 
Permit — A  preliminery  permit.  If  issoed. 
does  not  eethorise  constraction.  The 
leim  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  propoeed 
under  the  preliminary  permit  woald 
include  economic  analysis,  preparation 
of  prebmhiery  engiaeertng  plena,  end  a 
study  of  environnMntal  tnpects.  Besed 
on  the  reaelts  of  these  studies,  the 
Applicant  wo«ld  decide  w^iethei  to 
proceed  wtth  the  prepei  ation  of  a 
development  appHcetion  to  oonstiuct 
and  operate  the  project. 

B.  ConuMat*.  IVeteets.  or  Motions  to 

coiiiaMiMi.  a  leeluals.  or  a  notloii  te 
intenraae  la  eujeidemje  with  «w 
requkeeMMs  of  the  Kelee  ef  Mecttoe 
and  Procedere.  It  CFK  smJMi,  MUll. 
aad  S8S.214.  la  determining  iM 
appropriate  ectioo  to  take,  the 
Commission  will  consider  all  protests  or 
other  caaBMots  Med.  but  oidy  those 
who  file  a  motion  Id  iaierveoe  in 
accordaaoe  widi  Ike  Conantestea's 
Rules  may  bsceaa  a  party  le  ttm 
proceedioft.  Any  omsiBeiiti.  protesta.  or 
motions  to  iaterveae  must  be  raiiiied 
on  or  bdore  the  apecifled  oeaiBant  dale 
for  the  pankadar  appiicatiBa. 

C.  FilingandSeiTkeofl 
Doraawta    Aay  fiMi^  ant  beer  in  ell 
capital  letters  Hm  tMle  "GOMME»fTS~. 
"NOTICE  OP  INTENT  TO  PILE 
COMPBTINC  APPLICATION". 
"COMFBTmC  AffiUCATlON". 
"PROTEST*.  "MOTION  TO 
INTERVENE",  as  appUcaMa.  and  dw 
Prasad  Ntaaber  cl  the  pwticder 
application  to  which  the  Tiling  refers. 
Any  of  the  above-named  documenls 
muai  be  filed  by  previdii^  (he  or^giael 
and  the  naaibar  ef  copies  provided  ^ 
the  Coauniaaioa'a  mgnlatioas  to:  TW 


Seuetani.  Fedarel  bei<gy  Bagalalat| 
Commisaion.  825  North  Capitol  Sbaai 
NB..  Waahtngtoa.  DC  204aB.  Aa 
additional  copy  must  be  sent  to  Dean 
Shumway.  Director.  Division  of  Ptaject 
Review.  Federel  bieiiy  Ragalatory 
Commission.  Room  20»-RB.  at  the 
abova-OMntioned  address.  A  copy  of 
ai\y  notice  of  latent  competing 
applicatioa  or  motion  te  intervene  most 
also  be  served  upon  eech  representative 
of  the  Applicant  apediled  in  the 
particular  application. 

Dl.  Agency  Coaunents — States, 
agencies  eetabliahed  pursuant  to  federal 
law  that  have  the  authority  lo  prepare  a 
comprehensive  plan  for  improving, 
develepipf.  and  conserving  a  waterway 
affected  by  the  project  fe<teral  and  state 
agsndes  exerdaing  administrstion  over 
fUh  and  wildlife.  Qood  control 
navigation,  irrigatioa  recreation, 
cultural  or  other  relevant  resources  of 
the  stele  In  which  the  proiect  is  locetod. 
and  affected  faufian  Irioes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  lo  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumer  Protection  Act  of  198B,  the 
Fish  and  WildUfe  Coordination  Act  the 
Endangered  Species  Act  the  National 
Ifistoric  Preservatloa  Act  the  KQstorical 
and  Archeological  Preservantioo  Act 
the  National  EnviroDmental  Policy  Act 
Pub.  L.  Na  8B-29.  and  other  applicable 
statutes.  Recommended  terms  end 
conditions  must  be  besed  on  supporting 
technical  data  fllled  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  S1S(b)  of 
the  Federal  Power  Act  1«  U.S.C  B2S1(b). 
that  Ceondssion  fiiHfiqgi  a*  to  facts 
must  be  suppuited  by  sobetantiel 
evidence. 

All  oMier  federal,  slate,  end  local 
ageaoie*  that  receive  dris  notice  throng 
direct  mailing  from  the  Conuniseion  ere 
reqaested  to  provide  oomaients  pursuent 
to  the  statutes  listed  above.  No  other 
formal  requests  wifl  be  made.  Responses 
should  be  confined  to  sabetentive  Issuee 
relevant  to  the  issaence  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  Ike  ttaae  set  for  filing,  it  will  be 
praaaaad  to  hanw  ao  comments.  One 
copy  of  aa  e^aacy's  I 
be  aent  to  the  AppBcant's 
represen  tattvea. 

D2.  Agency  1 
state,  and  local  apsneles  ere  iatltad  to 
file  comments  on  the  deeuRisd 
appUcatioB.  A  oopy  ef  the  appUcation 
may  be  obtaia  by  sgaariis  direcdy  from 
the  Applicant  If  aa  ageocgr  does  not  file 
comments  within  the  time  speciflsd  far 


filing  osnanentB.  it  arill  be  presamed  to 
hava  as  ceanaents.  Oae  copy  of  en 
agency*s  rntanmnts  anal  aba  be  sent  to 
the  Applicant's  representativaa. 

D»\e&.  lanuary  IS,  IMS,  fVaahington,  DC 
LalsD.CaahaB. 
Secretary. 
|FR  Doc.  ae-1331  Filed  1-19-89: 845  am| 

IDeeket  Noai  CMt^Mfi-M^  el  sL] 


Co^atA: 


Qm  CartHlcala 


Take  notice  that  lbs  following  filii«s 
have  been  made  with  the  Conaniseion: 

1.  Northweal  Pipeline  Compeny 


IDockH  No. 
lanuaiy  IX. : 

Take  notice  that  on  Jaimary  9, 1989. 
Nuidiwest  Plpefae  Corpoi  ation 
(Northwest).  29S  Chipeta  Way.  Salt  Lake 
City.  Utah  84108.  fHed  in  Docket  No. 
CPBB-21 6-000  a  request  pursuant  to 
li  157.205  and  284.223  of  the 
Commission's  Regulations  under  (he 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certiHcate  issued  in  Docket  No.  CPBB- 
578-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Harrah's  Tahoe 
(Harrah).  all  as  mors  fuDy  set  forth  in 
the  request  on  fUe  with  the  Commission 
and  open  to  pidiHc  inspection. 

Northwest  proposes  to  transport 
natural  gas  for  Harrah  on  an 
interrnptible  basis,  pursuant  to  a 
transportation  agreement  dated  October 
28. 1988.  Northwest  explains  that  service 
commenced  November  17. 1988,  under 
I  2B4.223(a)  of  the  Commission's 
Regulations,  as  reported  on  December 
16. 1988.  in  Docket  No.  ST89-1318-000. 
Northwest  further  explains  that  the  peak 
day  quantity  would  be  720  NMBtu.  the 
average  daily  quantity  would  be  450 
MMBtu.  and  that  the  annual  quantity 
would  be  180,000  MMBto.  Northwest 
explains  that  it  would  receive  natural 
gas  from  various  sources  in  Wyoming. 
Colorado,  Utah  and  Washingtoo  aad 
would  redeliver  the  gas  for  Harrah's 
account  to  Paiute  Pipeline  Company  in 
Owyhee  County.  Idaho. 

Comment  date:  February  27. 1989,  in 
accordance  with  Standard  Parayaph  G 
at  the  end  of  this  notice. 

X  United  Gaa  Pipe  Line  Cenpany 
(Docket  Ng  CPm  548  COO] 
(anuaiy  U.  ISM. 

Take  notice  that  on  January  &  1989, 
United  Gas  Pipe  line  Goaipany  (United). 
P.O.  Box  147&  Hoastoa.  Texas.  772S1- 
1478.  nied  ia  Docket  No.  CPW-6«S-€B0a 
request  parsaaal  to  f  157,108  of  the 


Regulations  under  the  Natural  Gas  Act 
for  peiniissiun  and  approval  to  abandon 
firm  sales  service  to  Westvaco 
Corporation  (Westvaco).  under  (he 
certtHcate  issaed  in  Dobkel  No.  CPBZ- 
430-000  pursuant  to  se<^ton  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Uaited  paoposes  to  abandon  tkm 
sales  service  on  As  s)«tem  to  Westvaco 
at  the  Tafl  Ol  Pknt  near  OeRiddec 
BeauiegBHl  flaiisk.  LouisiaBa.  Uasted 
states  that  Westvaco  has  oenseated  to 
the  propoaed  abandoaaient.  United 
further  stetss  drat  it  vrould  leave  IIm 
facilities  assooialed  with  the  praposad 
abandonment  in  place  to  pro^e  eilfaer 
transportatioa  or  sales  service  at  sobw 
future  time. 

Commeat  date:  i>ebrBaiy  27. 1898.  in 
acoordance  -wth  Standaid  Paragraph  G 
at  the  ead  ef  Ais  nattoe. 

3.  Trunkllne  Gas  Company 

(Docket  No.  CP89-587-000] 
fanuaiy  12, 1888. 

Take  notice  that  on  Jenoary  M.  1988. 
Trunkline  Gas  C>iiiifBf  (T^nnUiae). 
P.a  Bex  MiL  Hausian.  Itean.  772S1- 
1642.  Tiled  in  Oocbei  Na  CWD  OV  880  a 
reqaest  parsusal  to  1 1S7.20S  o/  Im 
ConauBsioa's  Repdadons  for 
authnrirsfisa  to  provide  i 
service  oa  bdhalf  of  ANK  t 
Company  (ANR).  a  skipper  end 
marketer  af  aaisial  gas,  vnder  its 
blankrt  cartificnto  iaaaed  ia  Oodiel  No. 
CP86-5ai-9G8,  pureaaot  lesedion  7  of 
the  Natural  Gas  Act  all  as  moee  ialy 
set  isrth  ai  the  applicatioa  which  is  on 
file  with  theOaanaaaien  aad  opea  to 
public  inspecdea. 

Triuikline  requests  autharizafliaa  to 
traasport  oa  aa  ialem^ttible  basis,  ap 
to  a  naxiBauB  «f  HSuOOO  dt  of  aalaal 
gas  per  day  for  ANR  bom  raoeipt  paints 
located  in  the  states  of  lUinaia. 
Louisiana,  Tenncoeoc  and  Texas. 
Trunkline  will  then  transport  aad 
redeliver  the  gas  to  Columbia  Galf 
Company  ia  St  Mary  Parish.  Louisiana. 
The  altimate  ead  users  are  identified  as 
Anchor  Glass  Corporation.  City  of 
Charlottesville.  Virginia,  City  of 
Richmond,  Consolidated  Edison 
Company  of  New  York  Inc.,  Public 
Service  Electric  A  Gas  Company  aid 
Southern  Gas  Company.  Trunkline 
anticipates  transporting,  on  an  average 
day  100.088  dt  and  an  annual  volume  of 
36,508,000  dt. 

Truiddine  States  ^at  the 
transportatnm  erf  natural  gas  Tor  ANR 
commenced  December  1, 19S&,  as 
reported  in  Docket  No.  ST89-1 479-000, 
for  a  120-day  penod  porsnant  to 


§  284.223(aJ  of  the  Commission's 
Regulations. 

Comment  date:  February  27, 1989,  in 
accordance  nrfth  Standard  Parqgrajdi  G 
at  the  end  cf  tins  notice. 

4.  United  Gaa  npe  Ua  Gaaipanir 

(Docket  No.  CP8»-S37-«aO) 
(anuary  12, 1989. 

Take  notice  that  on  January  S.  1989. 
United  Gas  T^pe  Line  Company  (United). 
P.O.  Box  147B,  Houston.  Texas.  77251- 
147a  filed  in  Dedkel  No.  CP89-537-00a 
a  request  pursuant  to  S5  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natiud  Gas  Act  for 
authorization  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  Na  CP88-6-0aa  pursuant  to 
section  7  of  Ae  Natural  Gas  Act  for 
EnTrade  Corporation  (EnTrade),  a 
martceter,  vSl  as  more  fuDy  set  forth  in 
the  reijuest  on  file  with  the  Commission 
and  open  to  piAtic  inspection. 

United  proposes  to  transport  up  to  a 
maximmn  t){7733BfXMBta  of  natural 
gas  per  day  for  EnTrade  from  the 
existing  intercomiection  between  United 
and  Sea  Kobia  FlpcKnc  Compeny  near 
Eradt  Vcranlion  Parnh.  Louisiana,  to 
various  delivery  ponts  also  in  die  state 
of  Louisiana.  United  anticipates 
transporting  up  to  77.250  MMBtu  on  a 
peak  day  and  average  day,  28,196.290 
MMBtu  annually  for  EnTrade.  United 
explains  that  service  commenced 
December  4. 8188.  under  i  264.223(aJ  of 
the  Comoisnoa's  Regulations,  aa 
reported  ia  Docket  Nos.  ST88-1301. 

Comment  date:  Febniary  27, 1980.  in 
accordance  wi&  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  NMaid  Gas  npeUae  CSoavaay  «4 
America 

(Docket  No.  CP89^S63-000]         ^ 
(anuaiy  12, 1989. 

Take  notice  that  en  Jaaaary  9, 1988. 
Natural  Gas  HpeJine  Company  of 
America  (NataraU.  701  Eaat  22nd  Steeet 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-^63-000  a  request  pursuant  to 
§  157.205  of  die  Commission's 
Regulations  under  the  Nataral  Gas  Act 
(18  CFR  157.205)  for  anthorizatioo  to 
provide  an  intem^tible  transportation 
service  for  EP  Operating  ConqMny  (EP), 
a  producer,  under  tbe  blanket  certificate 
issued  in  Docket  Na  CF8&-582-O0a 
pursuant  to  seotioa  7(cj  of  the  Natnml 
Gas  Act  all  as  more  hilly  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natival  states  diat  pursuant  to  a 
transportation  agreement  dated 
November  2, 1988,  under  its  Rate 
Schedule  ITS,  it  proposes  lo  transport 


ripelins  Coaapany  af 


for  EP  up  to  laooo  MMBtu  per  day 
equiv^nt  of  natural  gas  (frius  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS).  Natural  states  that  it 
would  receive  the  gas  at  existing  receipt 
points  in  Oklahoma  and  that  it  would 
transport  and  deliver  the  gas  for  EFs 
account  at  an  interconnection  with  Lone 
Star  Gas  Cowapaaj/  in  Wise  County, 
Texas. 

Natiwal  advises  Ihat  service  under 
§  2M223M  ooauaeaced  November  & 
1988,  as  icportod  ia  Docket  Na  ST88- 
1641.  Natioal  fairther  advises  Ihat  it 
would  toon  apart  6^588  ^^MBlu  on  an 
average  day  and  2.372J00  kBdBto 
annaaliy. 

Cuumwnt  date  February  27. 1989,  in 
accordance  with  Standard  Paragra|di  G 
at  the  end  of  I 

•.Natural  Gas 
Anwfics 

(Docket  No.  CP8&-5eS-000| 

January  IZ.  1SBB. 

Take  aotioe  that  on  January  a  1989. 
Natural  Gas  Pipeline  Coapany  of 
America  (Nahusal).  701  East  22nd  Street 
LombanL  Oiaoia  e014a  filed  in  Dodiet 
No.  CP88-«B9-009  a  leqaest  pursuant  to 
§  157.205  (tf  the  Canaussian's 
Regnlatiopns  aader  da  Natwel  Gas  Act 
(18  CFR  157.285)  far  authorization  to 
provide  aa  iaieuuptible  transportation 
service  for  Rangeline  Corporation 
(Rangeline).  a  aurioeler.  under  the 
blanket  certificate  issaed  in  Docket  Na 
CP88-^Si2-0ea  pmsoant  to  sectroa  7(c) 
of  the  Natural  Gas  Act  all  as  more  fidly 
set  forth  ia  the  request  that  is  on  file 
with  the  Conmissian  and  open  to  public 
inspection. 

Natural  states  drat  porsnant  to  a 
transportation  agreement  dated  October 
13.  l^a  as  amended,  under  its  Rate 
Schedule  ITS.  it  proposes  to  transport 
for  Rangeline  up  to  5004X0  MMBtu  per 
day  equivalent  of  natural  gas  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  fTS).  Natural  states  that  it 
would  receive  the  gas  at  existing  receipt 
points  in  fllinois.  Texas,  Oklahoma, 
Kansas.  Arkansas,  Iowa.  Louisiaira  and 
offshore  Looisiana,  and  that  it  would 
transport  and  deliver  the  gas  in 
Michigan,  Illinois,  Kansas.  Texas  and 
Iowa. 

Natural  advises  that  service  under 
§  284.223(a)  commenced  November  a 
198a  as  reported  in  Docket  Na  STB»- 
1637.  Natural  further  advises  diat  it 
woidd  transport  50.000  MMBtu  on  an 
average  day  and  ia25a000  MMBto 
annually. 


BEST  COPY  AVAILABLE 
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Comment  date:  Pebrwiry  27,  ISM,  in 
■ccordanca  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

7.  Moraine  Pipeline  Company 

(Docket  No.  CPW-445-000| 
lanuary  12.  IMSi 

Take  notice  that  on  January  S,  1M0. 
Moraine  Pipeline  Company  (Moraine) 
701  East  22nd  Street.  Lombard.  Illinois 
60148,  filed  in  Docket  No.  CP89-645-000 
a  request  pursuant  to  ||  157.206  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFH 
157.206)  and  the  Natural  Gas  Policy  Act 
(18  CFR  284.223)  for  authorization  to 
transport  natural  gas  for  National 
Energy  Systems,  Inc.  (NES).  a  marketer 
of  natural  gas.  under  Moraine's  blanket 
certificate  issued  in  Docket  No.  CPSO- 
492-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
Commission  and  open  to  public 
inspection. 

Moraine  proposes  to  transport  on  an 
intemiptible  basis  up  to  50,000  MMBtu 
of  natural  gas  equivalent  per  day.  plus 
additional  quantities  of  overrun  gas,  on 
behalf  of  NES  pursuant  to  a 
transportation  agreement  dated  October 
17.  IMS,  between  Moraine  and  NES. 
Moraine  would  receive  gas  at  an 
existing  point  of  receipt  in  Lake  County, 
Illinois  and  redeliver  equivalent 
volumes  at  an  existing  delivery  point  in 
Kenosha  County,  Wisconsin. 

Moraine  further  states  that  the 
estimated  average  daily  and  annual 
quantitiea  would  be  125  MMBtu  and 
45,825  MMBtu.  respectively.  Servica 
under  i  284.223(s)  commenced  on 
November  22. 1988.  as  reported  in 
Docket  Na  ST8»-1814-00a  it  is  stated. 

Comment  date:  February  27, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  TsnBSisss  Gas  Pipeline  Coaspany 

(Docket  No.  CTaa-aat-ooo) 

lanuary  U,  lam 

Take  notice  that  on  January  ia  1988, 
Tennessee  Gas  Pipeline  Company. 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252.  flled  in  Docket  No.  CP88- 
584-000  a  request  pursuant  to  1 157 J06 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Cornerstone 
Production  Corporation  (Cornerstone),  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CPB7-11S-000  on 
June  18. 1987,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
November  23, 1968,  as  amended  on 
December  19, 1988.  under  its  Rate 
Schedule  IT.  it  proposes  to  transport  up 
to  60.000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  for 
Cornerstone.  Tennesee  states  that  it 
would  transport  the  gas  from  receipt 
points  located  offshore  Louisiana  and  in 
Louisiana  and  delivery  such  gas  for 
Cornerstone's  account  to  (1)  Columbia 
Gulf  Transmission  Corporation  at  Egan 
B,  Acadia  Parish.  Louisiana:  (2)  Florida 
Gas  Company  at  (a)  Games.  Stone 
County,  Missisoippi,  (b)  Vinton, 
Calcasieu  Parish.  Louisiana:  and  (c) 
Southwest  Jefferson  Isle,  Vermilion 
County.  Louisiana:  and  (3)  Zapata 
Gathering  in  Starr  County,  Texas. 

Tennessee  advises  that  service  under 
I  284.223(8)  commenced  December  1. 
1968,  as  reported  in  Docket  No.  ST89- 
1390  (filed  December  2a  1968). 
Tennessee  further  advises  that  it  would 
transport  60,000  dt  on  an  average  day 
and  21.900.000  dt  annually. 

Comment  date:  February  27, 1980,  In 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notica. 

•.  ANR  PipaUno  Coeapany 

(Docket  No.  CPa»-67«-000) 
January  13, 1980. 

Taka  notice  that  on  January  10. 1888. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CPe8-578-000 
a  request  pursuant  to  i  157.206  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Entrade  Corporation 
(Entrade).  a  marketer  of  natural  gas. 
under  ANR's  blanket  certificate  issued 
In  Docket  No.  CPB8-532-00a  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  application 
which  is  on  Tile  with  the  Commission 
and  open  to  public  inspection. 

ANR  requests  authorization  to 
transport  on  an  intemiptible  basis,  up 
to  a  maximum  of  20,000  dekatherms  of 
natural  gas  per  day  for  Entrade  from 
receipt  points  located  in  Oklahoma, 
Texas.  Offshore  Texas,  Kansas. 
Louisiana.  Offshore  Louisiana, 
Kentucky,  Indiana,  Ohio,  Wisconsin. 
Michigan  and  Illinois,  to  a  delivery  point 
located  in  Allegan  County,  MichigiuL 
ANR  anticipates  transporting  an  annual 
volume  of  7,300.000  dekatherms. 

ANR  states  that  the  transportation  of 
natural  gas  for  Entrade  commenced 
October  1&  1888.  as  reported  in  Docket 
Na  8TB0-794-OOa  for  a  120-day  period 
pursuant  to  i  284.223(a)  of  the 
Commission's  Regulations  and  the 


blanket  certificate  issued  to  ANR  in 
Docket  No.  CP88-532-000. 

Comment  date:  February  27. 1969,  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Tennessee  Gas  Pipeline  Corapaoy 

(Docket  No.  CP8e-582-000] 
January  13. 1989. 

Take  notice  that  on  January  10, 1968, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP89- 
582-000  a  request  pursuant  to  f  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  transportation 
service  for  Ultramar  Oil  and  Gas, 
Limited  (Ultramar),  a  producer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP87-11S-000  on  June  ia  1987, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  that  is  on  Hie  with  the 
Conunission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
November  7. 1988,  under  its  Rate 
Schedule  IT,  it  proposes  to  transport  up 
to  4,038  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  Ultramar  for  a 
point  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  a  delivery  point  also 
listed  in  Exhibit  "A".  Tennessee  states 
that  it  would  receive  the  gas  at  an 
existing  point  on  its  system  located  in 
Cameron  Parish,  Louisiana,  and  that  it 
would  deliver  the  gas  for  Ultramar's 
account  to  Southern  Natural  Gas 
Company  in  St  Mary  Parish,  Louisiana. 
Tennessee  further  states  that  the 
ultimate  delivery  point  is  located  in  the 
state  of  Alabama. 

Tennessee  advises  that  service  under 
1284.223(a)  commenced  November  22, 
1988,  as  reported  in  Docket  No.  ST89- 
1204  (filed  December  9, 1968).  Tennessee 
further  advises  that  it  would  transport 
4,036  dt  on  an  average  day  and  484,320 
dt  annually. 

Comment  date:  February  27, 1988.  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Una 
Company 

(Docket  No.  CPB»-«0O-OOO) 
January  13,  igaa 

Take  notice  that  on  January  10. 1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  16^  Houston. 
Texas  77251-1842.  filed  in  Docket  No. 
CP6e-66O-O0O  a  request  pursuant  to 
1 157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157  JOS)  for  authorization  to 


provide  an  intem^itible  traaspartation 
service  for  Amgas.  Inc.  (Amgas).  a 
marketec  under  the  blanket  certificate 
issued  ia  Docket  No.  CPa8-585-0»  on 
November  2a  1987,  jxirsuanl  to  aadiaa  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  CooMBisaion  and  open  to  public 
inspection. 

Panhandle  atales  that  pursuairt  to  a 
transportation  agreement  dated 
November  2. 198&  under  its  Rate 
Schedule  PT,  it  proposes  to  Iranqpert  up 
to  1.600  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  Amgas  fiom 
points  of  receipt  listed  in  Exhibit  "A"  of 
the  agreement  to  deliveiy  points  also 
listed  in  Exhibit  "A**,  whidi 
transpoitatioR  set  vice  may  involve 
intevcosinedions  between  Panhandle 
and  variovB  tivnsporters.  Panhamfle 
stales  that  it  woidd  receive  the  gas  at 
various  exBling  points  on  its  system  in 
Texas.  Oklahoma,  Kansas,  Colorsda 
Wyoasiqg.  and  Illinois,  and  that  it  would 
transport  and  redeliver  the  gas.  leaa  fael 
used  and  waccoaated  for  Ikie  k>ss.  for 
Amgas'  acooant  to  Central  IllirMMS  Light 
Company  ia  Sangamon  County.  lUiaois. 

Panhandle  advises  that  service  under 
S284.2Z3(a)  commenced  December  1. 
1968,  as  wported  in  Docket  Na  STB9- 
1512.  Panhandle  further  advises  that  it 
would  transport  800  dt  on  an  average 
day  and  292.006  dt  annually. 

Comment  date:  February  27, 1989,  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

Eastem  Pipe  Line 


12. 
ConuMBV 


{Docket  Na  r 
January  13, 1988. 

Take  notice  that  on  January  10,  i 
Panhandle  Eastem  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1842.  Houston, 
Texas  77251-ie<Z  Bled  in  Docket  Na 
CP89-588-000  a  request  pursuant  to 
S  157.206  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(»  CFR  157.285)  for  auUiuiLuitiun  to 
provide  an  intemiptible  transportation 
service  for  An^as.  Inc.  (Amgas),  a 
maiketer.  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-585-800  on 
November  20, 1967,  porseant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fuHy 
set  forth  in  the  request  that  Is  on  file 
with  the  Commission  and  open  to  public 
■npection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated 
November  2, 1988,  under  its  Rate 
Schedule  PT,  it  proposes  to  transport  up 
to  105  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  for  Amgas 
from  points  of  receipt  listed  in  EJdiibit 
"A"  of  the  agreement  to  delivery  points 


also  listed  in  Exhibit  "A",  v/hkh 
transportation  service  may  mwolve 
interconnections  between  Pandfaandle 
and  various  transporters.  Panhandle 
states  that  it  iwould  receive  the  gas  at 
various  existing  points  oa  its  system  in 
Texas,  Oklahoma.  Kansas.  Coiorado, 
Wyoming,  aad  IBinois,  and  that  it  would 
transport  and  redeliver  the  gas.  less  fiiel 
used  and  unaocotMitad  for  Uae  loss,  for 
Amgas'  account  to  Central  flkmois  Li^t 
Company  ia  TazeweU.  Edgar,  Moultrie. 
DoMglas.  Vermilion,  Logan,  Champaign. 
SangamoB,  Peoria,  and  Kaax  Counties. 
Illinois. 

Panhandle  advises  that  service  under 
{  284.223(a)  commenced  on  December  1. 
1988.  as  reported  in  Docket  No.  STSB- 
1515.  Pawdhandle  further  advises  that  it 
would  transport  35  dt  on  an  average  day 
and  12.775  dt  annually. 

Comment  date:  Febraary  27. 1889,  in 
accoidanoe  with  Standard  Para^-aph  G 
at  the  end  of  diis  notioe. 

13.  Northwest  Kpe&ne  Corporation 

(Docket  Na.  cn»-5aB-an| 
Janaary  U,  naa. 

Take  noSce  dmt  on  January  8, 1888, 
NorthwcM  Kpeline  Corporation, 
(Noi1faw«aq  285  OiipMa  Way,  Salt  Lake 
City,  Ulrii  0«08  filed  in  Dodiet  No. 
CFB0-S68-0I0  a  request  pnrsnant  to 
i  157266  «f  4k  Comnisflion's 
RegulaSona  under  the  Natural  Gas  Act 
(18  CFR  157.285)  for  antlwiization  to 
transport  natural  gas  on  bdnff  of  Hi^ 
Sierra  Casino  Hotal  (Kgh  Sierra),  under 
its  hUnket  autfiorizalion  iaeued  in 
Docket  No.  CP86-578-000  porsnant  to 
section  7  of  the  Natural  Gas  Act  aU  as 
more  fully  set  forth  in  the  request  whidi 
is  on  file  with  the  CoaaBission  and  open 
to  public  inspection. 

Northwest  would  perform  the 
proposed  inlemiptiUe  transportation 
service  ior  Hi^  Siena,  an  end  user  of 
natural  gas,  pursuant  to  a  transportatioB 
agreeioeat  dated  October  25, 1988,  under 
its  Rate  Schedule  TI-1.  The  term  of  the 
transportation  ^(rennent  is  from  tlate  of 
execution  tintfl  October  25, 1989,  and 
year  to  year  thereafter,  subject  to 
termination  upon  30  days  written  notice 
by  either  par^.  Northwest  proposes  to 
tiaiispoil  on  a  peak  day  op  to  450 
MMBtu;  on  an  average  day  up  to  250 
MMBtu:  aad  on  an  aanual  basis  90.000 
MMBtu  for  High  Sierra.  Ncrthwest 
proposes  to  receive  nte  subject  gas  from 
various  exiting  points  of  receipt  located 
io  Washington.  Or^oa  Colorado, 
Wyoming,  and  Utah  for  transportation 
to  the  Reno  Lateral  delivery  point  to 
Paiute  Pipeline  Company  located  in 
Owyhee  County,  Idaho.  It  is  stated  that 
the  natural  gas  transported  under  the 
transportation  agreement  may  be 


received  on  behalf  of  Northwest  by  any 
local  distribution  company  or  affiliale  of 
Northwest  which  has  an  appropriate 
contractaral  arrangement  with 
Northwest.  Northwest  alleges  that  H^ 
Sierra  has  entered  into  a  service 
agreeraeot  with  Southwest  Gas 
Corporation,  a  local  distribution 
company.  Northwest  avers  that  no  new 
facilities  nor  expansion  of  existirig 
facilities  are  required  to  provide  die 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  caiieady  being  peiiormed 
pursuaol  to  tke  UO-da^  self 
impleraentiqg  provisioas  of 
S  284.223(a)(1)  of  Ihe  Coaniasioa's 
Regulations.  Worth wtist  i 
such  self-implemeutiag  i 
Novend>er  22, 1988.  as  reported  i 
Docket  No.  ST8»-1319-aW. 


Commeia  date:  Febnmry  27, 1988,  in 
accordance  with  Standard  Paiagiaph  G 
at  the  end  of  this  notice. 

14.  Williams  Natural  Gas  Coaipaay 

(Dodcet  No*.  Cn»-&Z7-008.  GPn-SSO-OBGl 

January  13. 198B. 

Take  notice  that  on  January  3. 19861 
and  January  6. 1980,  Williaais  Natural 
Gas  Company  fWilliams),  P.a  Box  328& 
Tulsa.  Oklahoma  74101.  filed  in  Dockat 
Nos.  CP89-527-000  and  CPBD  6S0  OBq' 
requests  pursuant  to  i  S  157.206  and 
284.223  of  the  Commission's  Rcgulstions 
under  the  Natural  Gas  Act  for 
authorization  to  transport  ■atural  gas 
under  its  blanket  certificate  issued  ia 
Docket  No.  CP88-631-0(K)  piusuaat  to 
section  7  of  the  Natural  Gas  Aol  for 
Utilicorp  United,  Inc.  d/b/a  Missouri 
Public  Service  (Utilicorp).  and  Diaamod 
Shamrock  Natural  Gas  Marketing 
Company  (Diamond  Shamrock),  all  as 
more  folly  set  forth  in  the  requests  on 
file  with  the  Comnussion  and  open  to 
public  inspection. 

Wilfians  proposes  to  transport  up  to  a 
maximum  of  3,697  MMBtu  of  natural  gas 
per  day  for  Utilicorp  and  ap  to6S.a08 
MMBtu  of  natural  gas  per  day  for 
Diamond  Shamrock,  from  various 
receipt  points  in  Kansas.  Missouri, 
Oklahoma,  Texas  and  Wyoming  to 
various  delivery  points  on  Williams' 
pipeline  system  located  in  Kansas  and 
Missouri  and  Oklahoma.  Williams 
anticipates  transporting  up  to  3,687 
Mkffilu  on  a  peak  day  and  average  day: 
1,349,405  MMBtu  annually  for  Utilicorp; 
and  up  to  63200  MMBtu  on  a  peak  day. 
50,000  MMBtu  on  an  average  day  and 
23,068,000  MMBtu  annually  for  Diamond 
Shamrock.  Williams  explains  that 
ser\ice  commenced  November  1. 1968, 


'  Theae  doidiels  are  not  comotidalMl. 
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and  Nowmbcr  10. 1880,  rMpectiveiy. 
undwr  |  »UZH»]  of  Um  CommlMloa't 
Ragulattoos,  ••  reported  In  Docket  Not. 
STB0-1183-OOO  and  ST8»-lS77-00a 
re«MCtiv«ly. 

Commwtt  date:  Ptbniarv  27. 1980.  in 
■ocordano*  with  Standard  Paragraph  G 
at  tha  and  of  Ihla  notica. 


IDodMt  No.  CPa»-M4-000| 
fanuary  13,  1W8l 

Taka  notica  that  on  January  9. 1960. 
Natural  Caa  PIpaUna  Company  of 
America  (Natural).  701  Bast  22nd  Street. 
Lombard.  Ollnota  80140.  Iliad  In  Docket 
Na  CP80-M4-000  a  requeat  purauant  to 
11 157^906  and  204.223  of  die 
Commiaaion'a  Regulations  (10  CPR 
157  JOS  and  204.223)  for  authorixation  to 
transport  on  an  interruptible  basis,  for 
Mitchell  Bnergy  Corporation  (Mitchell), 
a  producer  of  natural  gas.  under 
Natural's  blanket  certificate  Issued  in 
Docket  No.  CP8e-6a2-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  aa 
mora  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

Natural  states  that,  punuant  to  the 
interruptible  transportetion  aervice 
agreement  dated  September  20, 1988 
(•iGP-1433).  Natural  is  obligated  to 
accept  for  transportation,  on  an 
interruptible  basis,  no  mora  than  200 
MMBta  per  day  of  natural  gas. 
Consistant  with  Natural's  Bate  Schedule 
ITS.  however.  It  Is  stated  that  Mitchell 
may  request  and  Natural  may  agree  to 
accept  additional  quantities  as  overrun 
gas.  Natural  statee  that  the  quantity 
anticipated  to  be  transported  for 
Mitchell  on  an  average  day  la  200 


MMBtu.  with  the  annual  quantity 
expected  to  be  734)00  MMBtu.  It  is 
stated  that  the  receipt  point  and  the 
delivery  point  era  located  in  Texas.  It  is 
furtfiar  stated  that  Natural  commenced 
the  traneportatloo  of  natural  gas  for 
Mitchell  oa  November  1 1988.  for  a  120- 
day  period  pursuant  to  1 284.223(aKl). 
aa  reported  in  Docket  Na  STW-1042. 
Natural  states  that  no  facilities  era  to  be 
constructed  by  Natural  regarding  the 
transportatloa  proposed  and  that  it  is 
not  awara  of  any  agency  relationship 
under  which  a  local  distribution 
company  or  sn  afflliale  of  Mitchell  is  to 
receive  natural  gas  on  behalf  of 
Mitchell 

Comment  data:  February  27. 1900.  in 
accordance  with  Standartl  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Conunissioa's 
staff  may.  within  45  days  after  the 
iaauanca  of  the  instant  notice  by  the 
Commission,  file  punuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (10 
CFR  385.214)  s  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157.200  of  the  Regulations  under  the 
Natural  Gas  Act  (10  CFR  157.206)  a 
protest  to  the  request  If  no  protest  is 
hied  within  the  time  allowed  therefor, 
the  propoeed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
writhin  30  days  after  the  time  allowed  (or 
filing  a  protest  the  Instant  request  shall 
be  treated  as  an  application  for 
authorisatkm  porsuant  to  section  7  of 
the  Natural  Gas  Act 


StcrHary. 
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lanuaiy  17. 1980 

Take  notice  that  each  of  the 
Applicanta  listed  herein  has  filed  an 
application  purauant  to  section  7  of  the 
Natural  Gas  Act  for  authorixation  to  sell 
natural  gas  In  interatate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  spplications 
which  are  on  file  with  the  Commission 
and  open  to  public  iiupection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
February  1. 1900.  file  with  the  Federal 
Bnergy  Regulatory  Commission. 
Washington.  DC  20426,  s  petition  to 
intervene  or  a  protest  in  accordance 
«vith  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
proteste  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
lor.  unless  otherwise  advised,  it  will  be 
unnecessary  for  AppUcante  to  appear  or 
to  be  represented  at  the  hearing. 


Secntary. 
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OoohatNoanddsMMMl 

Appacsm 

fvcfiaaar  and  locaion 

Oaacripion 

CW>-20ft-003,  D,  12-23-99. 

TMMM^Ci^^ 

B  Raso  Nshnl  Gss  Ca.  Choyanno 
MW  Field.  Roger  MMa  Coun^. 
OK. 

ANR  Pipeline  Co..  NW  AnSion 
Field,  et  aL.  Cuitsr  and  Roger 
Mite  Counies,  OK,  and  Roberta 
County.  TX 

NorttNMSt  Pinolina  Com  pifinnnca 
Oreet(  Fiefd.  Rio  Blanco.  CO. 

Ncriiwost  Pipelne  Corp.,  Pioeanoe 

Cntk  Field.  Rio  Blanco.  CO. 
Tfloias  Eaatem  Transmiwion  Corp.. 

Bettiany-Longsireet             Field, 

OeSoto  Pwiah,  LA. 
Arlda  Energy  Resources,  a  (tvision 

of  Aitda.  mc,  Haynesvile  Field. 

CWbome  Parish,  LA. 
El  Paao  Natural  Gas  Co.,  Ignacio 

BIwico  Field.  La  Plata  County. 

CO. 
ANR  Pipeline  Co..  Laveme/DotM 

Springs     NW     Field,     Harper 

County.  OK. 
rarwianow  ripe  une  w>.,  rorgan 

Field,  Beaver  County.  OK. 
B  Paao  Nature  Gas  Co.,  Lwigie 

MatiK  Field.  Lea  County,  NM. 

Asiignad  certain  acraags  9-10-99  to  Foran  Oi  Coi 

CMS-ieO-OOO  (CI79-132).  D.  12- 

Tcnnton  OI  On 

Assigned  oertwi  interests  to  Ineaoo  Oi  Co  9-12- 
90,  and  Mapto  Propenise  Corp.S-2-89. 

Assigned  1-1-87.  to  Hondo  01 4  Gaa  0& 

Assigned  1-1-87.  to  Hondo  Oi  4  Gas  Co. 
Ceased  to  produce  in  1974. 

Lease  surrendered  10-95:  oeiar  interests  aisigned 
to  MacMaan  Petroleum  Co  7-1-84.  Equity  OI 
Co  9-1-87.  wM  BR.  Eubonka.  Mi3.  11-1-84. 

Appination  tar  ceruricate  to  oowsr  sale  pfewously 

1S-9S. 

089-183-000    (068-80),    D.    12- 
1S-88. 

089-184-000  (098-672).  D,  12- 

1»-88. 
O8S-185-000  (O64-1067).  8.  12- 

19-88. 

089-188-000     (064-1027     and 
064-1030).  8.  12-19-88 

O89-1B9-000,  A,  12-19-88 

AROO  Ci  and  6as  Co..  OhMon  oi 
Aianttc  McMMd  Co..  P.O.  Box 
2919.  Oatas.  TX  7S221. 

AROO  01  snd  Gas  Co.  DMaion  of 
AianicRicMialdCo. 

TWWMOO  01  Co—        ..     „   

Tonneco  01  Co 

Union  01  Co  o(  CA,  P.O.  Box 
7600.  Uw  Angeles,  CA  90051. 

covered  liy  ttie  operator.  Sohio  Petroleum  Co 

088-192-000  (067-270).  F.   12- 
22-88. 

089-193-000  (0-18030).   F.    12- 

22-88. 
CI89-19S4XX).  A.  12-23-88 _.. 

Mesa  Opening  Umiled  Partner- 
ship. P.O.  Bm  2009.  Amariio.  TX 
781W; 

Mess  Operating  Umiled  Partnerstiip.. 

Union  01  Co.  of  CA 

Acreage  acquired  IO-I-88  from  Chevron  U.SA 
Inc 

Acreage  acquired  10-1-88  from  Chevron  U.SA. 

Inc 
Appicalion  lor  certificate  to  cover  sate  previously 

covered  by  «w  operator,  Union  Teas  PatroteiM 

Corp. 
Acreage  acquirsd  2-1-87  Iram  Andsrman  Ois  lim- 

iied,arar. 

Acreage  acquired  12-1-87  from  Tenneco  01  Co 

099-197-090.  E.  12-27-99 

099-199-000  (6-4329),  F,  12-27- 

•9. 

Hehneridi  4  Payne.  Inc.  1579  East 
21Sl8t.,Tulss,OK74114. 

IMSS  upefaeng  unMeo  rwinersrxp« 

ArMa  Energy  Reeouroes.  a  (SMSion 

of  ArUa,   bic   Souit  AaMand 

Field.  Coal  and  Pittsburg  Coun- 

i8s,0K. 
Panhandto  Eastern  Pipe  Line  Ca, 

Ksyas  Field,   Omanon  County, 

OK. 
PhHpe  Petroleum  Co.,  Texas  Hu- 

goton  Field.  Sherman  County,  TX 
Norflwm  Natural  Gas  Co..  Oiviaion 

of  Enron  Corp.,  Ship  Shoal  Stock 

64.  OHshore  Louisiana. 
Artcta  CnoTj^  R08OuroM.  a  dMtlon 

of  Ailda.  inc  tMkurton  FisM, 

Lalimer  County.  OK. 
B  Paao  Natural  Gas  Co..  Sprabeny 

Trend  Field.  Upton  County.  TX 
Trwwoontinentrt    Gas    Pipe    Une 

Corp..    Cooke    Fiekl,    LaSaie 

Coun^TX 
ParSiandto  Fastom  Pipe  Une  Co, 

Hugoton  FieM,  Stephens  County. 

K& 
CN6  Transmisston  Corp.,   Boone 

MouniM)  FieM.  OeirteM  County, 

PA. 

069-199-000  (079-«3^  F,  12- 
27-99. 

cm-aoo-ooo  (099-190-000).  f. 

12-27-99 
089-201-000.  E.  12-27-88.. 

Meea  Operaing  UmilBd  PartnerBtiip.. 

Amoco  ProducSon  Co..  P.O.  Bok 
S0979,  New  Orlewis,  LA  701S0. 

ARCO  01  Md  Ga>  Co..  Dirioion  of 

Acreme  acquirsd  8-1-96  «id  12-1-97  from  Ten- 
neco 01  Co 

Acreage  acquired  7-1-99  from  Enron  OI  4  Gas 
Co 

Acreage  aoquirad  10-1-97  from  BFO  Energy.  Inc 

O99-202-990.  E.  12-29-88.   

Aflanic  RidMeid  Co.. 

Kan-McGas  Corp..  P.O.  Bote  29961, 
OilWwMna  CNy.  OK  73125. 

Acreage  aoquirad  1-1-98  from  Benedum-Treea  01 
Co 

. 

1  :■ 

CMO-9Q3-mO  F   1-A.4IQ 

SMlwdW  01  Corp..  P.O.  Box  909. 
Aidmore.  OK  73402. 

Deiale    Oiarco    FieM.    Brooks 
County.  TX 

Acreage  acquired   12-1-86  from  Texas  Eastern 
Skyline  Oi  Co. 

Weas  pkigged  and  abandoned  and  acreage  re- 
teased  or  heM  by  production  from  non^ledttatsd 
aowcas. 

Wei  Diuaiied  a^d  lAfifiPs  tvrmnrkMKi 

O89-209-000  (065-56).  B.   1-3- 
89 

089-207-000  (074-673).  B.  1-3- 

89. 
089-208-000  (6-10143).  0.  1-3- 

89. 

Spotted  Horse  FieM.  Campbei 
County.  WY. 

lishnn   FeM.   Oaibome  Parish. 

LA 
Tennessee  Gas  Pipeline  Co..  San 

Ramon  FieM.  Hidalgo  County.  TX 
Tennessee  Gas  Pipeline  Co..  West 

Delta  Btock  84.  Offshore  Louisi- 

ARCO  Oil  and  Cas  Co..  Division  of 
Atlamic  Richfield  Co.. 

Acreage  assigned  9-8-88  to  S.  Pansh  Oi  Co..  Inc 

089-215-000.  F.  12-23-88 

Mesa  Operating  Limited  Partnership.. 

ANR    Pipeline   Co..   Quinlan   NW. 
FieM.  Woodward  County.  OK. 

Acreage  acquired  10-1-88  from  Chevron  USX 

Inc 

Fttng  Code:  A— Initial  Service.  B^Abandonment.  C— Amendment 

Succeinion. 

|FR  Doc.  89-1404  Filed  l-1»-69:  8:45  am] 
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to  add  acreage.  D— Amendment  to  delete  acreage.  E— Total  Succession.  F— Partiil 


UMI 
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tOooiwt  NOk  T0M-1-C1-4MI 


lunuary  12. 1 

Take  notic*  th«t  on  |anuary  8, 1980, 
Bayou  IntanUta  Ptpalina  Systan 
(Bayoa)  tendarad  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Voluma  No.  1. 
(Tariff)  Mfntfi  Revisad  Sheet  Na  4  to  ba 
affacliva  Febniary  1, 1888. 

Bayou  ilalet  that  the  proposed  (ariff 
sheet  is  filed  pursuant  to  the  Purchased 
Gas  Coal  AdiiiatiBent  proviaiona 
contained  la  Sactton  15  of  Bayov's  tariff. 
A  copy  of  tliis  flKnf  it  betng  mailed  to 
Bayou's  farisdtctlona!  customers  and 
interested  stale  regulatory  agencies. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  Bllng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Rafatalary  Commission.  925 
Nortk  CapHol  Street  NE..  Washington. 
DC  20«2S.  in  accordance  with  |1  385^4 
and  385.211.  All  such  motions  or  proleats 
must  be  filed  on  or  before  |anuary  23. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
nol  serve  to  make  protestants  partiae  to 
the  proceeding.  Any  person  wMting  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  Hie 
with  tW  Coaaaliekin  and  err  available 
for  public  inspection. 
LalBOi< 


Stcntary. 

(PR  Doc  a»-l333  Piled  1-19-48;  8:45  am| 
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lanwary  13. 19B8. 

Take  notice  that  the  pipelines  Ueted  in 
the  Appendix  hereto  have  submitled  to 
the  CommisaioM  for  flUng  pcopoaad 
refund  reports.  The  date  of  filing  and 
docket  number  are  alao  shown  on  the 
Appendfx. 

Any  person  wishing  to  do  so  may 
saburit  comasiats  in  leriting  < 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
825  ^4orth  Capitol  Street.  NW.. 
Washington.  DC  20426,  on  or  before 
February  8, 1988.  Copies  of  the 
respective  filings  are  on  file  with  tite 


Commission  and  available  for  public 

Iwapactian. 

UteDil 


» 

00.^ 

OocheiNo. 

11/8/48 

■ 

RP42-71-444 

11/14/48 

QasCft 

RP47-7-043 

QasPlpeUaeCaL 

11/1S/44 

RP73-6S-02e 

ii/a/aa 

K«nkMky¥l«Ml 
VkfilMaQaaCa 

RPae-S2-012 

12/13/44 

Jufttm  Snuff  Osip  ... 

nP44  40-003 

12/14/44 

TiwMwQasPIpe 
UneCa 

RM7-1ft-«2» 

12/22/44 

Naaonal  F«Ml  Qas 
Sweaty  Coipt 

TA46- 1-14-007 

12/23/a4 

Ca 

nrs2-8a^a2 

12/30/44 

BPaaoNakntOes 
Ca 

RP44-44^t7 

|FR  Doc  48-1334  RImI  1-1»-40(  4:48  ami 
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touthsm  Natural  Qm  Co; 
kfeiFCflCQaaTarMt 


(aiNMry  IZ ' 

Take  notice  that  on  January  4. 1988, 
Southern  Natural  Gaa  Compaay 
(Southein)  tendered  lor  filing  the 
following  revised  tarflf  sheets  to  its 
PERC  Gas  Tarifl  SUth  Revised  Vohiae 
No.l: 

Tltird  Revised  Sheet  No.  4&1 
Third  RevisMl  Sheet  Na  4B.2 
Third  Raviaod  Sheet  No.  4BJ 

The  tariff  sheets  are  prepoeed  to  be 
effective  January  1. 198B. 

Southern  stales  that  the  proposed 
tariff  sheet*  are  being  submitted  in 
complianoe  with  Ordering  Paragraph  (C) 
of  the  Commission's  August  31, 1988 
order  in  Dockat  No.  RPa8-229-00a  in 
which  Southern  waa  a«thorized  to  flow 
through  the  take-or-pay  buy-oat  and 
buy-down  charges  allocated  to  i  I  by 
Unitad  Gas  Pipeline  Company  to  its  firm 
salaa  eoalMners.  The  aisresaid  tariff 
sheet*  reflect  the  allocation  of 
tBa&MOJOO  in  additional  take-or-pay 
buy-out  and  buy-do«im  chaiyaa  < 
to  Southern  by  United  i»  iU  November 
aa  1988filtHgin  Docket  No*.  RP88-27- 
000  and  RPBB-284-000. 

Southern  states  that  copiea  of  the 
filing  were  mailed  to  all  of  Southern's 
Jurisdictional  purchasers  and  interested 
state  commissions  as  well  as  all  parties 
to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  82S 
North  Capitol  Street.  tSL,  Waahtagton. 
DC  20428.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  motions  or  protests  should  be  filed 
on  or  before  January  23. 1988.  Protests 
win  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  meke 
protestants  partie*  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  molion  to  intervene.  Copies 
of  this  filing  sre  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell. 
Stcntary. 

(PR  Doc  40-1335  Filed  1-19-40:  4:45  ami 
isriT-eMi 


Utah  PovMf  «  Ught  Co..  PacMCorp. 
and  PCAIPAL  Margino  Corpu;  FHng 

Jairaary  13. 1409. 

Take  notice  that  on  January  8, 1989 
Utah  Pofwer  ft  Light  Company. 
PacifiCorp,  and  PC/UPftL  Margii^ 
Corp..  in  accordance  with  the 
Commission's  Opinion  No.  318,  dated 
October  28. 1888.  filed  their 
Announcement  of  Remaining  Existing 
Capacity  (Announcement)  available  to 
Qualifying  Entities  for  firm  transmission 
service  as  provided  for  in  Opinion  No. 
318.  On  January  9, 1960  Utah  Power  ft 
Light  Company  and  PadfiCorp  were 
metged  with  and  bito  PC/UPftL  Merging 
Corp.  whoae  name  was  simultaneously 
changed  to  PadfiCorp  (the  Company). 

Within  90  days  of  this  notice,  those 
seeking  status  as  Qualifying  Entities 
must  file  with  the  Company,  as  provided 
for  in  the  Announcement,  all  executed 
contracts  which  they  have  negotiated 
for  firm  capacity  and  energy  wMeh 
would  utilize  the  Remaining  Existing 
Capacity. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Coamlssion.  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  All  such 
comments  should  be  fited  on  or  before 
January  31. 1980.  Copies  of  this  fiMng  aaa 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
iD. 


Secntary. 

|FR  Doc  40-1330  Piled  1-19-40: 4:45  aiB| 
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IDeekat  No.  RP88-Si-oee| 

umtod  Qm  Plpa  Una  Co4  Propoaad 
Changaa  m  FERC  Oaa  Tarwr 

Junuary  17. 1880 

Take  notice  Ihat  United  Gas  Pipe  Line 
Company  (United),  on  January  10, 1980, 
tendered  for  filing  proposed  changes  in 
iU  FERC  Gas  Tariff.  Volume  No.  1.  The 
proposed  changes  woidd  revise  United's 
Tariff  to  reflect  revised  Deniand-1  and 
Damand-2  Billing  Determinants  for  one 
of  United's  firm  sales  Rate  Schedule  PL 
Customers,  Mississippi  River 
Transmission  Corporation  (MRT).  The 
filing  of  these  tamf  sheets  it  necessary 
to  reflecf  a  sale*  service  agreement 
between  United  and  MRT  which  has 
been  implemented  under  the 
abandonment  procedures  of  the 
Commission's  Order  No.  490  et  al. 
United  requests,  subject  to  the 
limitations  described  below,  that  these 
tariff  sheets  be  made  effective  as  of 
December  1. 1988. 

United  states  that  under  Order  No. 
49a  et  al..  United  and  MRT  abandoned 
sales  service  obligations  as  necessary  to 
implement  a  new  sales  service 
agreement  Spedfically,  the  Commission 
certificated  sales  service  by  United  to 
MRT  with  a  maximum  daily  quantity 
(MDQ)  of  524,000  Mcf  per  day  in  Docket 
Nos.  G-232,  CP70-278,  and  RP84-87.  The 
sales  service  agreement  for  service  of 
524,000  Mcf  par  day  contained  an 
expiration  date  of  November  1.  lOeSt 
however.  United  and  MRT  signed  a  new 
sales  service  agreement  with  an  MDQ  of 
50,000  Mcf  per  day  effective  November 
1. 1988.  A  copy  of  this  new  service 
agreement  is  attached  to  the  filing.  In 
addftion,  MRT  has  nominated  each 
month  Demand-2  Billing  Determinants  of 
50,000  Mcf  times  die  number  of  days  in 
the  month. 

United  states  that  while  the  revised 
service  agreement  with  MRT  will  serve 
to  inform  the  Commission  of  the 
contractual  basis  for  United's  current 
sales  relationship  with  MRT.  the  bMUng 
determinant  reviaions  requested  in  the 
instant  filing  have  already  been 
reflected  in  United's  currently  effective 
rates.  United  has  pending  in  Docket  No. 
RP88-02-a00  a  general  rate  increase 
filing  which  became  effective,  subject  to 
refund,  on  October  1, 1988.  On 
November  4. 1988,  United  filed  an 
Interim  Settlement  Agreement  (Interim 
Settlement)  in  that  proceeding  which 
provided  for  an  immediate,  limited  term 
rate  reduction  for  United's  custooaers 
and  which  was  subsequently  approved 
by  the  Commiasion.'  That  Interim 
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Settlement  for  MRT  reflects.  eOecflve 
November  1. 1908;  Ike  same  IfflQ  and 
Dsmand-l  and  Deaund-2  BUIfa^ 
Determinant*  a*  are  reflected  in  the 
instant  filing  [Le^  MDQ  of  50,000  kief. 
Demand-1  of  SOOOO  Mcf  per  day. 
Demand-2  of  50000  Mcf  time*  the 
number  of  days  in  each  month). 

United  states  that  on  November  28. 
1988,  it  filed  a  Base  Stipulation  and 
Agreement  (Base  Settiement)  which  will 
supersede  the  faiterira  Settiement  if 
appemred  by  the  Coramissioa  and 
accepted  by  IMled.  The  Base 
Setttement,  wirich  ia  correntty  awaiting 
a  deosion  on  certification,  r^cts  for 
MRT  tiie  sane  MDQ  and  Donand-l  and 
Demand-2  Billing  Determinants  as  are 
reflected  in  both  the  instant  filing  and 
the  Interim  Settlement  Thos.  both 
United's  currently  effective  blerlm 
Settiement  rates,  a*  well  as  its  Base 
Settiement  rates,  abeady  reflect  the 
abandonment  of  MRTs  524,000  Mcf  per 
day  contract  down  to  a  level  of  50,000 
Mcf  per  day.  and  if  the  Base  Settiement 
is  approved,  United's  rates  will  continue 
to  appropriately  reflect  this  level  of 
sales  service  to  MRT. 

United  states  that  under  the  Interim 
Settiement  however.  United  has  the 
right  to  recommence  charging  its  motion 
rates  in  Docket  No.  RP88-92-000  if  the 
Base  Settiement  is  either  not  certified  or 
is  rejected  or  withdrawn.  45  FERC 
1 61.259  at  81311  (1968).  The  RPBe-92- 
000  motion  rates  do  not  reflect  MRTs 
revised  sales  service  level  bat  rather, 
continue  to  reflect  the  now  abandoneid 
contract  draiand  levri  of  S244X)0  Mcf 
per  day.  Conseqaentiy,  in  the  event  the 
RP8S-02-000  Base  Settlement  is  not 
certified  or  approved  and  United 
exerdses  its  right  to  reoommence 
charging  and  ctrilecting  its  motion  rates, 
then  it  is  necessary  that  United's  tariff 
sheets  reflect  the  lower  MDQ  and 
Demand-2  Monthly  Billing  Determinants 
for  MRT.  Therefore.  United  Requests 
approval  of  Tariff  Sheet  Nos.  99-A  and 
99^.6  effective  December  1. 1968.' 
These  tariff  sheets  revise  MRTs  MDQ 
and  Demand-1  Billing  Determinants  to 
5a000  Mcf  per  day  and  MRTs  Demand- 
2  Monthly  Billing  Determinants  to  50,000 
Mcf  times  die  innnber  of  days  in  each 
month,  effective  December  1, 1968.  If  the 
Commission  does  not  permit  tiie 


•  45  FERC  1 61.258  (Nov.  22. 1968). 


*  An  effective  «lale  of  Noveml)er  1. 198B  it  not 
lequMled  for  Wain  bocame  4ie  tariff  ilKels  made 
effective  Novembar  1. 19SS  aader  the  Merlai 
Settlement  already  reflect  HOT*  MDQ  aad  D-Z 
Monthly.  BiUing  DetanninanU  baaed  on  SOlOOO  Mcf 
per  day.  On  Novmiber  23.  IsaK  United  tought  to 
effectuate  thaaa  ravWooa  iaa  ooa^ifianoa  fUii^  in 
Docket  No.  RP8S-26X  By  ieUer  Ofdar.  Hm  Diiaclor. 
Office  of  Pipefine  and  Producer  Regulationa  refected 
this  portion  of  that  filing  without  preiudice  to  United 
refiling  it*  requeat*  with  the  appropriate  filing  fee. 


attached  Tariff  Sheet  Nos.  99-A  and  99- 
B.6  to  become  effective  December  1, 
1988  as  requested.  United  requests  die 
authonty  to  waive  the  annual 
unauthorized  penalty  in  Section  25  of  its 
FERC  Gas  Tariff  as  it  applies  to  MRT 
beginiting  December  1, 1968.  and  ending 
on  the  effective  date  of  die  tariff  sheet 
that  effects  the  immediate  changes 
requested. 

Copies  of  the  filing  wsre  served  upon 
the  company's  jtnlsdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Nordi  CapUol  Street  NE..  Washington. 
DC  20428.  in  accordance  witii  |{  385.214 
and  385.211  of  tiie  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  24. 1989.  Protests  wiH  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LobD.Caahea. 
SecreUuj. 

(FR  Doc  80-1400  Filed  1-19-44C4E44  am)  - 
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IDocket  Nai  TQ8»-1-23-0811 

Eastam  Sbora  Natural  Qae  Ca; 
Propoaad  Changaa  in  FERC  Qaa  Tariff 

January  13, 1989 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  January  9, 1989  certain 
substitute  revised  tariff  sheets  induded 
in  Appendix  A  attached  to  the  filing. 
The  purpose  of  this  filing  is  to  amend 
ESNG's  Quarterly  Purchased  Gas 
Adjustment  (PGA)  filing  in  Docket  No. 
TQ8»-l-23-00a  and  filed  on  December 
30, 1988,  to  (1)  reflect  the  revised  rates  of 
its  pipeline  suppliers.  Transcontinental 
Gas  Pipe  Line  Corporation  and 
Columbia  Gas  Transmission 
Corporation,  as  filed  by  the  respective 
pipelines  on  December  30, 1968  and 
proposed  to  be  effective  on  February  1, 
1989  and  (2)  revise  the  costs  assodated 
with  its  conversion  from  Transco's  Rate 
Schedule  CD  to  Rate  Schedule  FT.  The 
substitute  tariff  sheets  are  proposed  to  . 
be  effective  February  1, 1989. 

ESNG  states  (hat  such  tariff  sheets  are 
being  filed  pursuant  to  §  154.308  of  the 
Commission's  regulations  and  Sections 
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n.2  and  21.4  of  the  Genaral  Terms  and 
Conditioiu  of  ESNC't  FERC  Cm  Tariff 
to  reflect  change*  in  ESNG'a 
jurisdictional  rales.  The  sales  rates  set 
forth  thereon  reflect  a  decrease  of 
S0.0733  per  dt  in  the  Commodity  Charge: 
and  increase  of  $0.4260  per  dt  in  the 
Demand  Charge  1:  and  a  decrease  of 
$0.0673  per  dt  in  the  Demand  Charge  2 
all  as  measured  against  BSNG's 
previously  scheduled  PGA  flling  in 
Docket  No.  TA8»-l-23-000  as  filed  on 
September  2. 1988  and  approved  to  be 
effective  November  1. 1968.  As 
measured  against  ESNG's  currently 
effective  sales  rates  as  flied  on 
November  30, 1968  in  Docket  No.  TF88- 
2-23-000  and  approved  to  be  effective 
December  1. 1988  the  sales  rates  Tiled 
hereon  reflect  a  decrease  of  $0.0413  per 
dt  in  the  Commodity  Charge:  and 
increase  of  $0.7885  per  dt  in  the  Demand 
Charge  1:  and  a  decrease  of  $0,512  per  dt 
in  the  Demand  Charge  2. 

ESNG  states  that  copies  of  the  flling 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  flle  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  24. 1989.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flle  a  motion  to  intervene.  Copies 
of  this  Tiling  are  on  flle  with  the 
Commission  and  are  available  for  public 
inspection. 
LoIsD.CmImU. 
Secrelary 
|FR  Doc  80-1406  PiM  1-10-«ft  »M  wn| 


OIHco  of  HoarfnQO  and 


:  Offlce  of  Hearings  and 
Appeals.  Department  of  Energy. 

ACnONc  Notice  of  implementadon  of 
special  refund  procedures. 


r:  The  Offlce  of  Hearings  and 
Appeals  of  the  Department  of  Energy 


announces  the  procedures  for 
disbursement  of  $20,407,551  (plus 
accrued  interest)  obtained  as  a  result  of 
a  Consent  Order  which  the  DOE  entered 
into  widi  Shell  Oil  Company  (Case  No. 
KEF-O0Q3).  The  fund  will  be  available  to 
customera  who  purchased  reflned 
petroleum  products  from  Shell  during 
the  period  March  6, 1973  through 
January  27, 1981. 


DAT!  AND  ADOWaMi  Applications  for 
Refund  of  a  portion  of  the  consent  order 
fund  must  be  flled  in  duplicate  and 
postmarked  no  later  than  November  90, 
1988.  Applications  should  be  addressed 
to:  Shell  Oil  Company  Refund 
Proceeding.  Offlce  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  All  applicationa 
should  conspicuously  display  a 
reference  to  Case  No.  RF315. 


ITION  CONTACTt 
Jon  Leyens,  Staff  Analyst.  Offlce  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202)  586- 
2383. 


r ANY  mtonmation:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282(c),  notice  is  hereby  given 
of  the  issuance  of  the  Decision  and 
Order  set  out  below.  The  Decision  and 
Order  relates  to  a  Consent  Order 
entered  into  by  die  DOE  and  SheU  Oil 
Company.  The  Consent  Order  setUed 
possible  violations  of  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  with  respect  to  the  Arm's 
operations  during  the  period  January  1. 
1973  through  January  27, 1961.  On 
December  ia  1967,  die  Offlce  of 
Hearings  and  Appeala  issued  a 
Propoaed  Decision  and  Order  which 
tentatively  established  refund 
procedures  and  solicited  comments  from 
interested  parties  concerning  the  proper 
disposition  of  the  consent  order  fund.  52 
FR  47967  (December  17, 1967). 

As  tbo  Decision  and  Order  indicates. 
Applicationa  for  Refund  from  the  portion 
of  the  SheU  conaent  order  fund  available 
for  distribution  to  purchasers  of  SheU 
reflned  products  may  now  be  flled.  All 
Applicants  must  be  postmarked  by 
November  3a  1969.  AppUcations  wiU  be 
accepted  from  customers  who 
purchased  reflned  petroleum  products 
from  SheU  during  the  period  March  6, 
1973  through  January  27, 1961.  The 
speciflc  information  required  in  an 


Application  for  Refund  is  set  forth  in  the 
Decision  and  Order. 

Date:  January  13. 1880. 
George  B.  Bmaay, 

Director,  Office  of  Hearing  ondAppoab. 

Dodskn  and  Order  of  tbs  Department  of 
Enatgy 

January  13, 1989. 

Name  of  Finn:  SheU  Oil  Company 
Date  of  Filing:  April  29. 1967 
Case  Number  KEF-0093 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  procedures  for  the 
distribution  of  funds  obtained  by  the 
DOE  as  a  result  of  the  agency's 
enforcement  of  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations.  See  10  CFR  Part  205. 
Subpart  V.  On  April  29. 1987.  Uie  ERA 
flled  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  Consent  Order  that  it 
entered  into  with  SheU  OU  Company 
(SheU). 

/.  Background 

SheU  is  a  major  integrated  reflner 
which  produced  and  sold  crude  oU  and  a 
fuU  range  of  refined  petroleum  products 
during  the  period  of  federal  price 
controls.  The  firm  was  therefore  subject 
to  the  Mandatory  Petroleum  Price 
Regulations  set  forth  at  6  CFR  Part  150 
and  10  CFR  Parts  2ia  211,  and  212. 
During  the  period  of  federal  controls,  the 
ERA  conducted  an  extensive  audit  of 
SheU's  operations  and.  as  a  result  of  the 
audit.  aUeged  diat  SheU  had  violated 
certain  applicable  DOE  price  and 
allocation  regulations  in  its  sales  of 
crude  oil  and  refined  petroleum 
products.  Settlement  discussions  were 
held,  and  on  March  26, 1967,  the  ERA 
and  SheU  finalized  a  Consent  Order 
(Consent  Order  No.  RSHAOOOOlZ)  Uiat 
resolved  disputes  regarding  SheU's 
crude  oil  and  refined  petroleum  product 
operations  during  the  period  January  1. 
1973  through  January  27, 1961  (conaent 
order  period).  Pursuant  to  the  terms  of 
the  Consent  Order.  SheU  remitted  a  total 
of  $183,667,955.78  (die  consent  order 
fund) '  into  an  interest-bearing  escrow 

*  Tkia  amounl  oonateu  of  Iht  princiiMU  oanMtil 
anlar  anoMM  of  SiaaooiURB  phi*  8Sjis7J6S.7S  IB 
inlafMl  wliidi  aocHMd  prior  to  Shoil't  paymani  to 
dM  IXie.  Par  aooovnUas  porpoiM.  Um  tnterMl 
rMittod  liy  SMI  Km  Imm  coartdorod  m  MkMtional 
prtedpal  Md  tws  boM  dhrtdad  proporttanalely 
MtiMMi  liw  crwfe  oil  aad  raAnod  prodad  pooh 


aocoMBt.  for  ultimate  diatribtttioa  by  the 
DOE  dwongb  Subpart  V. 

On  December  10, 1667,  the  OHA 
issued  a  Proposed  Decision  and  Order 
(PD&O)  setting  forth  a  tentative  plan  for 
the  diatribation  of  the  SheU  consent 
order  funds.  Because  the  Consent  Order 
resolves  alleged  violations  involving 
both  sales  (rf^  crude  oil  and  refined 
products,  we  proposed  to  divide  the 
conaent  order  fond  Mo  two  pools.  This 
Decision  and  Order  establielieB 
procedures  for  distrttiutiag  the  portion  of 
those  fands  attribotable  to  alleged 
refined  product  violations,  consistHig  of 
$20,407,55064  plus  accrued  interest.*  . 

In  order  to  give  notice  to  aU 
potentiaUy  affected  parties,  a  copy  of 
the  FD&O  was  published  in  the  Fedanl 
RegM"  and  comments  regarding  the 
proposed  refund  procedures  were 
soHcited.  52  FR  47967  CDecember  17. 
1967).  Two  interested  parties,  the 
Petroleum  Mariieters  Association  of 
America  (PMAA)  and  Energy  Refunds, 
Inc.,  submitted  comments  concerning  the 
proposed  procedores  for  the  distribotion 
of  the  SheU  consent  order  funds 
pertaining  to  alleged  refined  product 
violations,  fai  this  Decision  and  Order, 
we  wdl  address  those  comments  and 
adopt  final  procedures  for  the 
distribution  of  the  Shell  refined  product 
funds. 

//.  Final  Refand  Procedures 

The  procedural  regulations  of  the  JJOR 
set  forth  general  guidelines  to  be  used 
by  OHA  in  foimtdating  and 
implementing  a  |rian  of  distribution  for 
funds  recefred  as  a  resrdt  of  an 
enforcement  piouiediiig.  10  CFR  Part 
285,  Subpart  V.  The  S«bpart  V  process 
may  be  used  in  sHoations  fat  which  flie 
DOE  is  unable  to  identify  readily  diose 
persons  who  aiay  have  been  injured  by 
the  alleged  regaiatory  violations  or  to 
determine  die  aawant  of  soch  ii^uries.  A 
more  detailed  discussion  of  Subpart  V 
and  die  audiority  of  OHA  to  fashion 
procedures  to  diatribote  refunds  is  set 
forth  in  die  cases  of  q^Sce  of 
Enforcement, »  DOB  f  82^06  (1961);  and 
Office  of  Bn^rcement.  8  DCK  f  8^S97 
(19ei)(VicAe/s). 

Pursuant  to  the  goals  of  the  Subpart  V 
regulationa,  we  wiM  atteayt  to  provide 
refunds  to  dannants  who  demonstrate 
that  they  were  injured  by  ShelTs  aUeged 
regulatory  violations  in  its  sales  of 
refined  petrolauai  products  during  the 
the  January  1, 1979  through  January  27, 


1981  consant  oeder  periecL*  HesidMal 
fands  ia  the  SheU  escrow  account  wUI 
be  distributed  in  accordance  with  the 
provisions  of  the  Petooleum  Overdiarge 
Distribution  and  Restitation  Act  of  1966 
(PODRA).  15  U.&C.  4500  et  aeq..  1  Fed. 
Energy  Guideynea  1 11.702. 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is 
the  calcualtion  of  an  applicant's 
poteatial  refund.  To  acciamplish  this,  we 
wiU  presume  that  the  aUeged 
overcharges  were  spread  evenly  over  aU 
of  SheU's  sales  of  refined  petroleum 
products  diving  the  cmuent  order 
period.  Under  diis  volumetric 
presumption,  a  claimant's  potential 
refund  generaUy  wiU  be  conpoted  by 
multiplying  the  number  of  gallons  of 
covered  products  that  it  purchased  fitim 
SheU  by  a  vcdumetric  factor  of  $a0002a6 
per  gallon.*  we  derived  this  figure  by 
dividing  the$20,40735OM  received  from 
SheU  and  allocated  to  the  refined 
product  pool  by  die  90i334.236.O0O 
gallons  of  refiniBd  fmxlucts  subject  to 
price  and  allocation  controls  that  SheU 
sold  daring  the  consent  order  period.  In 
addition,  successful  claimants  wUl 
receive  proportiooate  shares  of  die 


*  We  leuigiltc  thdt  we  may  receive  claims  based 
upon  SheH**  aUeged  violaNon  of  the  DOE  altocaNoa 
regahrtiooa.  See  IS  CFR  9at\  211.  We  arid  evaluate 
such  ciainu  by  refening  lo  the  standards  sel  forth  in 
Decisions  such  as  CMTice  of  Special  Couasel.  U)  DOE 
1 85M8  at  88.220  f19BZ)  (Amoco),  and  OKC  Corp./ 
Town  a  Comilty  Markets,  bic.  12  DOE  f  8S.aM 
(1964).  Uaasr  teae  slMdafdb  aa  aBocafioB 
claimant  aamr  (1)  daewstrate  the  mistt  net  of  a 
suppner/puaduser  sekationakip  with  the  coasaat 
order  fSmi  and  the  tikelihood  that  the  conaent  order 
firm  failed  lo  furnish  petroleum  products  that  it  was 
oblitBd  to  sappiy  to  the  ctaiataat  uader  W  CFK  Part 
211:  (21  pnwida  avidsnoe  iiwi  U  had 
conteiporawaiisly  aotifiad  dia  DOEor  otherwiae 
soaght  ccdreas  for  Iha  aUefed  aUocatiaB  vtolaltoac 
and  (3)  estobiiak  thai  il  waainiawdaaddecaawnl 
Iha  axtoni  of  tba  iBfaiy.  The  iCBaiader  of  thie 
DecisioiicewceTBaoQly  tItoBlimaf  dain»ia»olviwe 
SheU's  aUeged  prkaag  vwlaiMiie. 

*  Although  the  Shell  consent  oader  covers  Itie 
period  Jaauary  1. 1973  throagb  jaaaary  27. 19B1. 
applicants  may  TUe  claims  for  volumas  purchased 
oidy  while  the  prudtM:!  ia  question  was  subiect  to 
federal  price  controls.  Thecafora.  daimaats  any  ' 
apply  for  refands  based  on  pTchasai  ande  froan 
Sbeli  between  March  6. 1973  and  Iha  data  of 
decontml  far  each  paiticalar  prodMct  Below  ia  a  lisl 
of  reguallad  petraieuB  produrts  and  the  dates  en 
which  they  were  daoanirallad: 


*  Ilia  Inal  psMadaraa  fsr  disbarsing  the  8heR 
jrode  oUtrafundpnai  naMiaMagof  •MSJSe.lSS.M 
plus  accrued  interest,  were  set  forth  in  SheH  Oil 
Cnmpany.  17  OCX.  \  SSuHM  (1988). 
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interest  that  has  accrued  on  the  SheU 
escrow  account* 

We  generally  require  claimants  to 
submit  monthly  purchase  schedules  in 
order  to  establish  their  total  piffchase 
volumes  from  a  consent  ofder  firm,  ki  its 
comments,  die  PMAA  suggests  that, 
instead,  we  allow  all  refund  applicants 
to  submit  yearly  schedules  of  their 
purchase  voliaaes  of  SheU  covered 
products.  We  are  not  persuaded  diat 
this  would  be  appropriate.  An  anmtal 
schedule  can  mask  certain  fadors.  such 
as  seasonal  purchase  patterns,  which 
help  us  to  ascertain  the  accuracy  of  an 
applicant's  submission.  Therefore,  we 
will  accept  annual  purchase  vohnne 
data  only  if  it  is  accompanied  l^ 
adequate  supporting  documentation. 
such  as  a  computer  printout  of 
purchases  from  SheU  provided  l^  OHA. 

As  in  previous  cases,  only  claims  for 
at  least  $15  in  principal  wiU  be 
processed.  This  minimum  has  been 
adopted  in  refined  product  refund 
proceedings  because  the  cost  of 
processing  claims  for  refunds  of  less 
than  $15  outweighs  the  benefits  of 
restitution  in  th^e  instances.  See,  e.g^ 
Mobil  Oil  Corp..  13  DOE  1  a5.339  (1985). 

B.  Determination  of  inpny 

Once  a  claimaaf  s  potential  refund 
has  been  calcalated.  we  must  determine 
whether  the  claimant  was  ia|uf«d  by  its 
purchases  from  SheU.  />.,  whether  it 
was  forced  to  absorb  the  alleged 
overdiarges.  Based  on  our  experience  in 
numerous  Subpart  V  proceediags.  we 
wiU  adopt  certain  presamptians 
concerning  injiny  in  this  case.  The  use 
of  presumptions  m  refund  cases  is 
specifically  authorized  by  DOE 
procedural  regulations.  10  CFR 
205.282(e).  An  apphcant  diat  is  not 
covered  by  one  of  these  presumptions 
must  demonstrate  tajary  in  accordance 
with  the  non-presumption  procedures 
ouUined  in  the  latter  pari  of  this 
Dec^ion. 

1.  Pregumptiom  Concerning  lofury. 
The  presumptioBS  we  wiU  adopt  in  diis 
case  are  desi^wd  to  allow  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expense,  and  to 
enable  OHA  to  consider  the  refund 
apfriications  in  the  anet  efficient  way 
possible.  We  wiU  presume  that  end- 
users  of  Shell  covered  prtxlucts.  certain 
types  of  regulated  ftims,  and 
cooperatives  were  injured  by  their 
purchases  frea  SheU.  in  addition,  we 
wiU  adopt  presumptions  regarding  smaM 
and  mid-level  claims  subaatted  hf 


*  Because  we  realize  that  the  impact  on  an 
indiridual  claimant  may  hs\  e  been  greater  liian  its 
potential  refund  catealaawt  using  d»  lulamrtrfc 
methodotogy.  a  claiaMnt  awy  sabait  evidence 
detailii^  the  specific  alleged  overcharge  that  it 
sustained  in  order  to  be  eligible  for  a  larger  refund. 
See  Standard  Oil  Co.  (lndiana)/Army  and  Air  Force 
Exchange  Ser\ice.  12  DOE  \  85.015  11984) 
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rafiiMra.  iM«U«n  and  ratailen.  Finally, 
w*  will  prMuma  that  raflnera.  raaellers 
and  retailara  that  mada  spot  purchasa* 
of  Shell  products,  at  wall  as  thosa  who 
sold  Shell  products  on  consignment, 
were  not  iniured  by  their  purchases. 
Bach  of  these  presumptions  Is  discussed 
below,  along  with  the  rationale 
underlying  its  use. 

a.  Emi-Usen.  First,  in  accordance 
with  prior  Subpart  V  proceedings,  we 
will  presume  that  end-users  of  Shell 
prodlucts  were  infured  by  the  Rrm's 
alleged  overcharges.  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  generally  ware 
not  subject  to  price  controls  during  the 
consent  order  period,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  Consequently,  analysis 
of  the  impact  of  the  alleged  overchaiges 
on  the  final  prices  of  goods  and  services 
produced  by  members  of  this  group 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Marion 
Corporation.  12  DOE  f  86.014  (1964)  and 
cases  cited  therein.  Therefore,  end-users 
need  only  document  their  purchase 
volumes  of  Shell  covered  products  to 
demonstrate  that  they  were  injured  by 
the  alleged  overcharges. 

b.  Regulated  Finns  and  Cooperatives. 
Second,  public  utilities,  agricultural 
cooperatives,  and  other  firms  whose 
prices  are  regulated  by  government 
agencies  or  cooperative  agreements  do 
not  have  to  submit  detailed  proof  of 
injury.  Such  firms  would  have  routinely 
passed  through  price  increases, 
including  overcharges,  to  their 
customers.  Likewise,  their  customers 
would  share  the  benefits  of  cost 
decreases  resulting  from  refunds.  See. 
e.g..  Office  of  Special  Counsel.  9  DOB 

1 82.530  (1982)  [Tenneco\:  Office  of 
Special  Counsel.  9  DOB  \  82.545  at 
85.244  (1982)  [Pennzoil).  Such  firms 
applying  for  refunds  should  certify  that 
they  will  pass  through  any  refund 
received  to  their  customers  and  should 
explain  how  they  will  alert  the 
appropriate  regulatory  body  or 
membiership  group  to  monies  received. 
Purchases  that  cooperatives 
subsequently  resold  to  nonmembers  will 
generally  not  be  covered  by  this 
presumption. 

c  Refiner.  Reseller  and  Retailer  Small 
Claims,  Third,  we  will  presume  that  a 
firm  that  resold  Shell  products  and 
whose  volumetric  share  of  the  consent 
order  fund  is  15,000  or  less,  excluding 
accrued  interest,  was  injured  by  Shell's 
alleged  overcharges.  A  refiner,  reseller. 
or  retailer  seeking  a  refund  under  this 
small  claims  presumption  will  not  be 
required  to  submit  evidence  of  injuiy 


bevond  documentation  of  its  purchase 
volumes  of  covered  products  from  Shell 
during  the  consent  order  period.  See 
Texas  Oil&GasCmp..  12  DOB  1 854»9 
at  86,210  (1964).  As  we  have  noted  in 
numerous  prior  proceedings,  there  may 
be  considerable  expense  involved  in 
gathering  the  types  of  data  necessary  to 
support  a  detailed  claim  of  injury;  in 
some  cases,  that  expense  might  possibly 
exceed  the  expected  refund. 
Consequently,  failure  to  allow  simpUfied 
application  procedures  for  small  cUims 
could  deprive  inhued  parties  of  their 
opportunity  to  ootain  a  refund. 
Furthermore,  use  of  the  small  claims 
presumption  is  desirable  in  that  it 
allows  OHA  to  process  efficiently  the 
large  number  of  routine  refund  claims 
expected.  Refiners,  resellera  and 
retailers  of  Shell  products  that  are 
seeking  full  volumetric  refunds  in  excess 
of  15,000  must  follow  the  injury 
demonstration  procedures  Uiat  are 
outlined  below  in  Section  2.* 

d.  Refiner.  Reseller  and  Retailer  Mid- 
Level  Claims.  Fourth,  we  will  adopt  a 
mid-level  presimiption  of  injury  under 
which  a  refiner,  reseller,  or  retailer 
whose  volumetric  share  exceeds  $5,000 
may  elect  to  receive  as  its  refund  the 
larger  of  95,000  or  40%  of  its  allocable 
share  up  to  $50,000  in  lieu  of  making  a 
detailed  showing  of  injury.*  The  use  of 
this  presumption  is  based  on  detailed 
marketing  analyses  that  we  conducted 
in  prior  special  refund  proceedings, 
which  indicated  that  mid-level 
claimants  likely  absorbed  40  percent  of 
any  overcharges  that  they  allegedly 
incurred.  See  Gulf  Oil  Corp.,  18  DOB 
185.361  (1967)  [Gulfll\.*  Am  with  the 
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*  tf  M  appBcMrt  wtdi  •  daia  I 
■itMiiptt  to  aaka  a  daUOwi  i 

lofahUvviMMti 

I  UmI  H  waa  Nand  by  I 
M  wui  faoalva  a  fanmi  a^aal  to  tna  anaant  oi 
daMooalratod  toiary  aMd  aot  a  rated  at  Mm  SMOO 
mmU  dalaa  dwaabold  laval  Saa.  04..  Unlaa  Ttxaa 
Ntrnlaai  Can»-/Am>w  BntaipriM*.  Inc..  IS  IXC 

lixxMnriisss). 

*  A  daitoani  with  purchasM  of  UJM.203  ^llona 
or  laia  tlial  trlahaa  to  raly  on  an  Intury  preuimptkMi 
caa  laoaiva  a  latfar  rafond  by  limning  it*  claim  to 
Iha  SSjno  mmU  daima  thraahold  than  by  ulilUinf 
tha  mkl-lwai  ptaaMayttiw  If  40  parcant  of  a 
riaiiaaat'a  nolaMatiti:  tlMra  axoaada  tSOOOO.  /a.  If 
Iha  dalaMol  parliiiid  toen  than  SB3.10Z.877 
Salloaa  of  Shal  oovarad  pradwiak  Iha  daimaal  isay 
dMoaa  to  Unit  ila  data  to  SSaooa 

*  tha  PMAA  and  Rnaffy  Rafnnds  hava  suaiMtad 
that  wa  adopt  M|har  ptM—pthia  tavola  of  infury 
lor  abddla  dtstlUalaa  aad  aalaral  gaa  Uqtiida  aa  wa 
did  la  Catty  Oil  Co.  IS  DOC1SSM4  (ISM)  (Catty). 
Tha  diffafant  abaorpthm  hactioM  that  wa  adapted 
to  Catty.  hawa«w.  vara  baaad  alrictly  an  Calty'a 
prtdng  dato.  Catty  al  MLI17.  Thay  aia  Ml  fatavaM 
to  dM  paaaaai  praoaadlas.  Pafthamofa.  tha  aaa  of  a 
rtngia  avatafa  abaofptlan  (ractioa  ainpUfiaa  dw 
fafand  procadaiaa  lor  dM  banaflta  of  twdi  Iha 
riataanta  and  dto  IXX.  Thatafcta.  wa  will  act 
adopt  tha  Msha^  ptaaaniption  lavala  aaspMlad  lof 
dtoaa  pradacla.  5aa  Calf  U  at  •a737. 


small  claims  presumption,  an  applicant 
that  chooses  to  rely  on  the  mid-level 
presumption  will  be  required  only  to 
dociunent  its  purchase  volumes  of  Shell 
covered  products  in  order  to 
demonstrate  that  it  was  injured  by 
Shell's  alleged  overcharges.* 

e.  Spot  Purchasers.  We  will  also 
presume  that  refiners,  resellers,  and 
retailera  that  were  spot  purchasen  of  a 
Shell  covered  product  /.a.,  made  only 
sporadic,  discretionary  purchases,  were 
not  injured  by  their  purchases. 
Consequently,  they  generally  will  be 
ineligible  for  refunds.  The  basis  for  this 
presumption  is  that  a  spot  purchaser 
tended  to  have  considerable  discretion 
as  to  where  and  when  to  make  a 
purchase,  and  therefore  would  not  have 
made  a  purchase  unless  it  was  able  to 
recover  the  full  amount  of  its  purchase 
price,  including  any  alleged  overcharges. 
frt>m  its  customera.  See  Vickers  at 
85.396-07. 

Citing  Tresler  Oil  Company  I  Swifty 
Oil  Company,  16  DOE  185,650  (1967) 
[Swifty],  Energy  Refunds  suggests  that 
we  allow  spot  purchasers  to  receive  20% 
of  their  full  volumetric  shares  without 
demonstrating  injury.  There  is  nothing  in 
Swifty,  however,  to  support  such  a 
suggestion,*"  and  Energy  Refunds  has 
not  provided  (my  other  reasoning  that 
woi^d  support  its  position. 
Consequently,  we  will  adopt  the 
presumption  of  non-injury  for  spot    - 
purchasere  outlined  in  the  PD&O.  In  past 
proceedings,  however,  a  spot  purchaser 
has  been  able  to  rebut  this  presumption 
by  demonstrating  that  its  base  period 
supply  obligation  limited  its  discretion 
in  making  the  purchases  and  that  it 
resold  the  product  at  a  loss  that  was  not 
subsequently  recouped.  See,  e.g..  Saber, 
Energy.  Inc.  I  Mobil  Oil  Corp..  14  DOE  1 
85,170  (1986). 

f.  Consignees.  Finally,  we  will 
presimie  that  consignees  of  Shell 
covered  products  were  not  injured  by 
the  firm's  alleged  pricing  violations.  See, 
e.g..  Jay  Oil  Co..  16  DOE  1  85,147  (1987). 
A  consignee  agent  generally  sold 
products  pureuant  to  an  agreement 
whereby  its  supplier  established  the 
prices  to  be  charged  by  the  consignee 


*'A  mid'Icval  daioianl  may  elect  not  to  recaiva  a 
refund  bated  upon  thia  praaumption  and  may 
instead  attempt  to  ahow  that  It  ia  atigibic  for  a 
refund  equal  to  ita  fuU  volumetric  ahare  by  making  a 
detailed  ahowing  of  iaiufy  aaing  tha  criteria  aet  forth 
htar  In  thla  l>adakm.  Tha  40  paroaal  praaumption, 
however,  will  iwl  ba  available  to  daimanta  who 
aafaaidl  a  datoilad  Iniivy  ■hoarhtg  which  laada  ua  to 
oonchide  that  they  are  eligible  lor  a  refund  of  lesa 
than  40  percent  of  (heir  volumetric  ahara. 

■*  In  Swifty,  the  applicant  waa  ^nlad  a  refund 
on  Ita  purchaaaa  that  ware  Bade  andar  a  long-term 
contract  with  tha  cowaant  order  htm.  but  waa 
denied  a  refund  on  ita  apot  purdtaaaa. 
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and  compensated  the  consignee  with  a 
fixed  commission  based  upon  the 
volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  presumption  of 
non-injury  by  demonstrating  that  its 
sales  volimies  and  corresponding 
commission  revenues  declined  due  to 
the  alleged  uncompetitiveness  of  Shell's 
pricing  practices.  See  Gulf  Oil  Corp.  I 
C.F.  Canter  Oil  Co.,  13  DOE  185.388  at 
86,962  (1986). 

2.  Non-Presumption  Demonstration  of 
Injury.  A  refiner,  reseller  or  retailer 
whose  allocable  share  is  in  excess  of 
$5,000  that  does  not  elect  to  receive  a 
refund  under  either  the  small  claims  or 
40  percent  mid-level  presumptions  will 
be  required  to  demonstrate  its  injury. 
There  are  two  aspects  to  such  a 
demonstration.  First,  a  firm  generally  is 
required  to  provide  a  monthly  schedule 
of  its  banks  of  unrecouped  increased 
product  costs  for  each  covered  product 
that  it  purchased  from  Shell  diuing  the 
consent  order  period.'  *  Cost  banks  for  a 
product  should  cover  the  period 
November  1, 1973  through  the  product's 

firice  decontrol  date.*'  If  a  firm  no 
onger  has  records  of 
contemporaneously  calculated  cost 
banks  for  a  particidar  product  it  may 
approximate  ttiose  banks  by  submitting 
the  foUotwing  information  regarding  its 
purchases  of  that  product  frvm  all  of  its 
suppliers: 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  for  the 
product  on  May  15, 1973; 

(2)  a  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
diat  it  received  for  the  product  during 
die  period.  November  1, 1973  throu^ 
the  product's  price  decontrol  date:  and 

(3)  a  monthly  schedule  of  the  firm's 
purchase  or  sales  volumes  of  the 
pnxluct  during  the  period  November  1, 
1973  through  the  product's  price 
decontrol  date.** 

The  existence  of  banks  of  imrecouped 
increased  product  costs  that  exceed  an 
applicant's  potential  refimd  is  only  the 
first  part  of  an  injury  demonstration.  A 
firm  must  also  show  that  market 


'  ■  Claimant*  who  have  relied  upon  their  banked 
cottt  in  order  to  be  eligible  to  receive  refunds  in 
other  special  refund  proceedings  should  subtract 
those  refunds  from  (he  cumulative  banked  cost* 
submitted  in  this  proceeding.  See  Husky  Oil  Co./ 
Metro  Oil  Products.  Inc..  16  DOE  1  S5.090  at  88. 179 
(1987). 

"  Retailers  and  reseller*  of  motor  gasoline  were 
required  to  maintain  cost  bank  da(8  only  until  July 
IS.  1978  and  April  30. 198a  respectively.  Therefore, 
in  showing  injury  with  respect  to  their  purchases  of 
motor  gasoline,  such  claimants  will  not  be  required 
to  submit  coat  bank  ma(erial  all  the  way  up  to  the 
January  28. 19S1  decontrol  date  of  motor  gasoline. 

"  For  motor  gasoline,  retailer*  and  reseller*  have 
to  submit  the  information  detailed  in  Parts  (2|  and 
(3)  only  through  |uly  IS.  1979  and  April  30. 198a 
respectively.  See  $upra  note  12. 


conditions  forced  it  to  absorb  die 
alleged  overchaiges.  We  will  infer  this 
to  be  true  if  the  prices  the  applicant  paid 
Shell  were  higher  than  average  market 
prices  for  the  product  concerned  at  die 
same  level  of  distribution.** 
Accordingly,  a  claimant  attempting  to 
demonstrate  injury  should  submit  a 
monthly  schedtile  of  the  weighted 
average  prices  that  it  paid  Shell  for  each 
covered  product  that  it  purchased 
between  March  6, 1973  and  the  product's 
decontrol  date. 

C  General  Refund  Application 
Requirements 

Pursuant  to  10  CFR  205.283,  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  that 
purchased  refined  petroleum  products 
sold  by  Shell  between  March  6, 1973  and 
the  date  of  decontrol  for  the  products. 
No  "class  claims"  on  behalf  of  groups  of 
applicants  will  be  permitted.  There  is  no 
specific  application  form  that  must  be 
used.  However,  a  suggested  format  for 
filing  a  Shell  Refund  Application  is  set 
forth  in  the  Appendix  to  this  Decision. 
All  applicatons  for  Refund  should 
include  the  following  information: 

(1)  A  conspicuous  reference  to  Case 
Number  RF315  and  the  name  and 
address  of  the  applicant  during  the 
period  for  which  the  claim  is  filed,  as 
well  as  the  name  to  whom  the  refund 
check  should  be  made  out  and  the 
address  to  which  the  check  should  be 
sent 

(2)  The  name,  title,  address  and 
telephone  number  of  a  person  who  may 
be  contacted  by  OHA  for  additional 
information  concerning  the  Application: 

(3)  The  manner  in  which  the  applicant 
used  the  Shell  products,  i.e..  whedier  it 
was  a  reseller,  retailer,  consignee,  end- 
user,  etc.; 

(4)  For  each  covered  product  a 
monthly  schedule  of  purchases  from 
Shell  during  the  period  March  6, 1973 
through  the  product's  decontrol  date. 
See  supra  note  4.  If  an  applicant 
received  a  computer  printout  of  its  Shell 
purchases  from  OHA,  it  may  submit  that 
printout  in  lieu  of  monthly  purchase 
volume  schedules.  If  the  applicant  was 
an  indirect  purchaser  it  must  also 
submit  the  name  of  its  immediate 
supplier  and  indicate  why  it  believes  the 
covered  product  was  originally  sold  by 
Shell: 

(5)  All  relevant  material  necessary  to 
support  its  claim  in  accordance  with  the 


■*  We  generally  obtain  average  market  price 
information  from  Piatt's  Oil  Price  handbook  and 
Oilmanac  (Plait's).  If  price  data  for  a  particular 
product  is  not  available  in  Piatt's,  the  burden  of 
supplying  alternative  information  will  be  on  the 
daimant. 


Injuiy  presumptions  and  requirements 
outlined  above: 

(6)  If  the  applicant  was  or  is  in  any 
way  affiliated  with  Shell  an  explanation 
of  the  nature  of  the  affiliation: 

(7)  A  statement  as  to  whether  there 
has  been  a  change  in  ownership  of  the 
entity  that  purchased  the  Shell  refined 
petroleum  products  during  or  since  the 
consent  order  period.  If  there  was  such  a 
change,  the  applicant  must  submit  a 
copy  of  the  sales  agreement  as  well  as 
provide  the  names  and  addresses  of  the 
previous  or  subsequent  owners: 

(8)  A  statement  as  to  whether  tfie 
appUcant  is  or  has  been  involved  in  any 
DOE  enforcement  proceedings  or  private 
actions  filed  under  Section  210  of  the 
Economic  Stabilization  Act  If  these 
actions  have  been  concluded,  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the-matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
inform  OHA  of  any  change  in  status 
while  its  Application  for  Refund  is 
pending.  See  10  CFR  205.9(d): 

(9)  A  statement  as  to  whether  the 
appUcant  has  received  a  refund,  from 
any  source,  for  the  alleged  overchaiges 
identified  in  the  ERA  audits  underiying 
this  proceeding: 

(10)  A  statement  as  to  whether  the 
applicant  or  a  related  firm  has  filed  any 
other  Applicants  for  Refund  in  this 
proceeding: 

(11)  A  statement  as  to  whether  the 
claimant  or  a  related  firm  has 
authorized  any  other  individual(s)  to  file 
an  Application  for  Refund  on  the 
claimant's  behalf  in  the  Shell 
proceeding:  and 

(12)  The  following  statement  signed 
by  the  applicant  or  a  responsible  official 
of  the  business  or  organization  claiming 
the  refund:  "I  swear  [or  affirm)  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief."  See  10  CFR  205.283(c). 

Applications  for  Refimd  should  be 
sent  to:  Shell  Refund  Proceeding.  Case 
No.  RF315,  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

All  applications  must  be  filed  in 
duplicate  and  must  be  postmarked  by 
November  30, 1989.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Rablic  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted,  together  with  a  statemen* 
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specifying  why  tb«  infonnation  U 
confidimtial. 
It  Is  Therefore  Ordered  That 

(1)  AppUeattom  for  Refund  from  the 
funds  remHled  to  the  Department  of 
Energy  by  Shell  Oil  Company  pursaaat 
to  the  Consent  Order  finalized  on  March 
20. 1987  may  now  be  Hied. 

(2)  All  applications  must  be 
postmaried  by  November  30, 1989. 

Datt:  |«iMiary  U.  If 


Ihrrctor.  Office  ofHnrHtgi  andAppfatt. 
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Suggested  format  for  Application  for 
Shell  Oil  Company  Refund  -  RF  315 


1 .  Name  of  Applicant  Firm  during 
refund  period  (3/73-1/81): 


Address  during  refund  period: 


2.  To  whom  should  refund  check 
be  payable? 

Address  to  which  check  should  be 
sent: 


Contact  Person: 
Telephone  No. : 
3   Type  of  Applicant 

G«»  SiMMn Cami(ner  Atoti. 

Coniiicr  - 


(piUK  iptClf>  twtOieSi  UK) 


taroic  jm  Jobber. 
OUier 


PoUk  Uuliiy. 


_Cixytf«tivc_ 


(piease  speoty) 


(a)  Total  gallonage  for  which  returxl  is  requested: 

(b)  f*roduct(s)  (eg  .  gasoline. propane)  


(Eso  MHl  CiikM  kac) 


(c)  Source  o(  your  gaHonage  information:        

(K  MBmatet  siplain  metfiod  on  soparalB  sheet ) 

5.  If  you  are  a  petroleum  marketer  (refiner,  reseller,  or  retailer)  and  you  purchased  nwre  than  22.126.106  galons 
ol  Shell  products,  do  you  elect  to  rely  on  ttie  relevant  petroleum  marketer  injury  presumption  (See  Question  & 
Answer  4)?  II  you  are  an  end-user  (consumer),  check  "Not  Applical)le"belowr 

Yes      G      No    Q  Not  Applicable  (end-users  check  hoc)    G  . 

If  you  do  mx  clea  the  relrvam  petrolram  inarfceier  hijur>' presumpiion.  or  if  you  are  requesting  a  refund  gicaKT  1^ 
aoach  ihe  requited 'injury' showing.  (See  die  Decision  &  Order  for  details  on  the  injury  showing  requited.) 


/OL 


ISS 


1989 


UMI 
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AaB  Oi  Coapvy  K^w 

«        - 

(PmdkOm) 
t.  MtatwpioduclyoubougNSlwMywtdMr                                                   Mm    Q     No 
7.  WMtyouMppNtdbySNldhiciiyT                                                       Mm    Q     No 

iK  pradM  was  nU  by  SteO  «MI  (M)iac  lade  iK  oMte  aid  address  of  Ok  peiKB  or  fmn  f^ 

ft  ll^Mt)yourbuoin•MOwn•dalorinp«(bySh•r  WyM.plMM«9liin.          Mm    Q     No 

t    HMtyouboanapartyorarayouourrarMlyopoftylnaOOE 

arto<camar«aclioworprW«iaSaclion2i0aclton?  (SaaOAANo  7) 
lyoo.plaaM«achanaxpianaioiv                                                           Mm    Q     No 

10.  HowayouoraitMadlnntladanyotharapplcaHorttorfalund 

fewoMng  any  Shal  product  m  iNa  procaadk«o7  Oyaa.  attach  an  aiptanalMrL       Vm    Q     No 

11.  HowiyouorafiioMOnnaulhorteadanyindMdual(t)o«iartian 
tfioaa  idafMNad  on  Mi  term  to  Ma  an  appicaiion  on  your  bahal  in  «M 
Shalfaibndpiocaadbio?  ■yoo.Machanaxptanahon.                                 Yn    Q     No 

12.  MfifoyouaShiloonMgnooaoinit  (SooOftANoS)                                 Mn    Q     No 
M  yat.  anach  irdorwiallon  auMoam  to  rabul  Itw  prasumplton 

ol  non^mury  tor  conaignaaa  (Saa  Oaciiton  tor  dataH ) 

13  CM  oamarahtp  of  your  trnichonoadunno  or  tinea  tho  rotund  ported?                Mm    Q     No 
H  you  anawarod  yaa.  piaaaa  provida  an  axptanahon  thai  mdudat  Iha  namas 
and  addraaaaa  of  any  pravtout  or  Mbaaquan  owmars  and  aubmt  a  copy  of 

ttia  puichaaa  and  aaiat  agraamant 

1  >•««  (or  affirai)  Om  dM  inforniMMn  coniaincd  n  this  i|)plicaoa«  arid  itt  a^ 
kaowledr  *d  bekef.  1  iderimid  dm  aiyoae  w1k>  a  ooavKted  of  provKkng  bbe  mfomnuoa  to  dK  federal  fowc 
bcwbiectto8JMlMaMn.8nae.orbodi.pMrwMtol8U.SC  1001.  I  Mdciwad  dM  Ok  aOannaiioa  coMaine 
pfacaaoaiiMfeiecttopabkcdiKtoMR.  1  baveeackaedaduplicjie  of  duscaorcipplicaiiaawluckwiU  be  placed 
hMc  lUferaicc  Room. 

• 

M1-RF3IS 
P8r2 

Q 

Q 

you  believe 
die  product 

□ 

Q 
Q 

Q     . 
Q 

Q 

e  best  of  my 
mmeMaMy 
dwdusap- 
MdieOHA 

• 

• 

Dm                                                       Signaiurt  of  Applicant 

1 

lUa 

SCHEDULE  OF  PURCHASES 

"-• 

Hmr.  YMi»aMBMdl«c«BplH>Miparir7<NianKktlMSMIPwchMeV0l«MSclMd«k^rvvidcd 
ky  *t  Offlc*  af  HMTiiiti  MM  ApyoMi 

Nmk  of  ApplicaM: 

RF  315 

■ 

MONTffLY  PURCHASE  VOLUMES  OF 

. 

•fl 

(PRODUCT) 

\ 

[1975        W74                197S                If76                1977                l»78                If79                1980                1981 1 

90 
1 

Pcknary         •••••••                                                                                                                                                                                 •*••••• 

^ 

< 

Afrl                                                                                                                                                                                                   ••••••• 

Mvy                                                                                                                                                                                                    •**•••• 

^ 

Jmk                                                                                                                                                                                                    ••••••• 

2 
o 

Mtf                                                                                                                                                                                                     •••• 

.  ^_                                                                              -  - .               .. .  ._                                        ______             ^___^            ^^_^__ 

--■ 

SfffliC^B^W                                                                                                                                                                                                                                                                                                                                                                                                                        *#*AttA* 

2 

Oclikir                                                                                                                                                                                                                ••••••• 

Nsvflaiktr                                                                                                                                                                                                    •*••••• 

ve 

BMNitar                                                                                                                                                                                            •••*■ 

»•• 
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VMrtr                     _ 

lUIAL  FOR  THIS  PRODUCT:                                        GALLONS 

Claim  iM*  Im  IliM  $1S.M  will  not  be  |NW«Kd  (M,1M  pllom  total  iNirdunes). 
^        •  Poiiotl«rtMiianypttrthaae8ofpffx>diictoaoran<rtlurt|yoduct*8dateofdtcontrol.  (See  bdow  for  decontrol  dates) 

r>v«MKv                                          OMa  DoooniKONM                        Product                                                   DalaDaoontrollad 

imerOaaaWna.  Propane                  January  28. 1981                         BamaneandToiuena 
»Mna  and  Natural  QaaoNna             January  1. 1980                           DIaael  Fuel.  Karoaana 
AvtaUonOaaandJaiFual                  February  28. 1979                         No.  i  and  No.  2  Heating  ON 
liipliitmeinJJetFuel                   Oeioberi.i978                          ReeMualFuel 
WipWliaa                                      September  1.1978                      Ethane  and  Aapball 

(Ft  Doc  a»-141«  Plltd  l-t»-aQ:  8:45  •■! 

Septemberl.1976 
July  1.1978 
July  1. 1976 
June  1.1978 
Apm  1. 1974 
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ENVMOMKNTAL 
AGENCY 

im-niL-Jwr-ti 
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Availability  of  EPA  comments 
prepared  fanuary  2. 1080  through 
January  8, 1988  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  300  of  the  Clean  Air  Act 
and  secUoo  102(2)(c)  of  the  National 
Environmental  Poli<^  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-4074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
siatemenU  (EISs)  was  published  in  PR 
dated  April  22. 1888  (S3  PR  13318). 

Draft  ElSa 

ERP  Na  D8-AF8-L88101-OR.  Rating 
EC2.  Deschutes  Natioaal  Potest  Land 
and  Resource  Management  Plan. 
Additional  Alternative  and  Specific 
Management  Requirements  Analysis. 
Implementation.  Klamath.  Deschutes. 
Jefferson  and  Lake  Countlaa.  OR. 

Sumnmry: 

EPA  is  concerned  that  the  No  Charge 
Alternative  does  not  include  specific 
standards  and  guidelines  for  water 
quality  protection. 

ERP  No.  DR-COB-E32070-M8.  Rating 
LO.  Gulfport  Harbor  Deep  Draft 
Navigation  Profect  Channel 
Improvements.  Implementation. 
Garrison  County.  MS. 

Summary: 

EPA  has  no  signiflcant  environmental 
objections  to  the  proposed  project. 

Dated:  lanuary  17.  laM 

%ViUaai  B.  DIckafsaa. 

Deputy  Director.  Officeof  Federal  Activitiet 

(Fit  Doc  «>-13M  Piled  l-ia-tt  tM  an) 
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:  Environmental  Protection 
Agency  (EPA). 

Notice  of  petition. 


for  an  extension  of  the  November  8. 
1988,  effective  date  of  the  land  disposal 
restrictions  applicable  to  hazardous 
solvent-containing  sludges  having  less 
than  1%  total  F001-FD06  solvent 
constituents.  This  action  responds  to  a 
petition  submitted  under  40  CFR  288.5 
which  allows  any  person  to  request  the 
Administrator  to  grant,  on  a  case-by- 
case  basis,  an  extension  of  the 
applicable  effective  date  based  on  a 
showing  that  adequate  altemativt 
treatment,  recovery,  or  disposal 
capacity  for  the  petitioner's  waste 
cannot  reasonably  be  made  available  by 
the  effective  date  due  to  circumstances 
beyond  the  person's  control  and  that  the 
petitioner  has  entered  into  a  binding 
contractual  commitment  to  construct  or 
otherwise  provide  such  capacity.  If  this 
proposed  action  is  Rnalized,  Du  Pont 
can  continue  to  dispose  its  primary  and 
secondary  spent  solvent  hazardous 
sludges  in  a  minimum  technology 
landfill  at  the  Chambers  Works  plant 
until  one  jrear  from  the  publication  date 
of  the  final  notice  but  not  later  than 
November  8. 1980,  without  being  subject 
to  the  restrictions  applicable  to  such 
wastes. 

BATi:  Comments  on  this  notice  must  be 
received  on  or  before  Pebruary  22. 1988. 

ADOima:  The  public  must  send  an 
original  and  two  copies  of  their 
commento  to  EPA  RCRA  Docket  (S- 
2121).  Office  of  Solid  Waste  (OS-333). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.,  Washingtoa  DC 
2DM0.  Place  the  Docket  Number  F-Se- 
PCCN-FFFFF  on  your  comments.  The 
OSW  docket  is  located  at  EPA  RCRA 
Docket  (Sub-basement).  401  M  Street 
SW..  Washington.  DC  20460.  The  docket 
is  open  from  9:00  to  4K)0,  Monday 
through  Friday,  except  for  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials. 
CbU  (202)  475-0327  for  appointments. 
The  public  may  copy  a  maximum  of  50 
pages  from  any  regulatory  document  at 
no  cost.  Additional  copies  cost  $0.20  per 
page. 


:  EPA  is  proposing  to  grant  E.I. 
du  Pont  da  Nemours  and  Co..  Inc.  (Du 
Pont)  Chambers  Works  plant's  request 


MM  njirrMKR  MFOMaATiON  contact: 

For  general  information  contract  RCRA 
Hotline.  OfTice  of  Solid  Waste  (OS-300). 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  DC 
2048a  (800)  424-8346  (toll-free)  or  (202) 
282-3000  locally. 

For  information  on  specific  aspects  of 
this  notice  contact  Lisa  E.  Faeth.  Office 
of  Solid  Waste  (OS-333).  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  2046a 
(202)38^-4770 

AMY 


A  Congressional  Mandate 

Congress  enacted  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  to  amend  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  HSWA  imposes  additional 
responsibilities  on  persoiu  managing 
hazardous  wastes.  Sections  3004(d) 
through  (g)  prohibit  the  land  disposal  of 
certain  hazardous  wastes  by  specified 
dated  in  order  to  protect  both  human 
health  and  the  environment  for  as  long 
as  the  wastes  remain  hazardous.  In 
particular,  section  3004(e)  prohibits  the 
land  disposal  of  F001-f005  solvent- 
containing  hazardous  wastes  effective 
24  months  after  the  enactment  of 
HSWA.  section  3004(d)  prohibits  the 
land  disposal  of  liquid  hazardous 
wastes  having  a  pH  of  less  than  or  equal 
to  two  effective  32  months  after  the 
enactment  of  HSWA.  and  section 
3004(g)  prohibits  the  land  disposal  of  at 
least  one-third  of  all  listed  hazardous 
wastes  (which  includes  K044  and  K046 
wastes)  effective  45  months  after  the 
enactment  of  HSWA. 

Under  section  3004(m),  wastes  which 
meet  treatment  standards  established 
by  EPA  are  no  longer  prohibitied  from 
land  disposal  These  standards  must 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
threats  to  human  health  and  the 
environment  are  minimized.  EPA  has 
interpreted  this  provision  to  call  for 
standards  developed  based  on  the 
performance  of  the  best  demonstrated 
available  technology. 

Congress  recognized  that  adequate 
alternative  treatment  recovery,  or 
disposal  capacity  which  is  protective  of 
human  health  and  the  enviromnpnt  may 
not  be  available  by  the  applicable 
statutory  effective  dates  and  authorized 
EPA  to  set  effective  date  variances 
based  on  the  eaiiiest  dates  that  such 
capactity  will  be  available.  Section 
3004(h)(2)  thus  allows  the  Agency  to 
grant  national  variances  from  the 
statutory  effective  dates,  not  to  exceed 
two  years.  Hazardous  solvent- 
containing  sluges  having  less  than  1% 
total  F0O1-F0O5  solvent  constituents  at 
the  point  of  initial  generation  were  the 
subject  of  a  two-year  national  capacity 
variance.  The  variance  expired 
November  8, 1988.  Under  section 
3004(h)(3).  EPA  can  grant  case-by-case 
extensions  of  the  statutory  deadlines  for 
up  to  one  year  beyond  the  applic4ible 
deadlines.  These  extensions  are 
renewable  once  for  up  to  one  additional 
jrear. 


On  November  7. 198a  EPA  published 
a  final  rule  (51  PR  40572)  establishing 
the  regulatovy  framework  to  implement 
the  land  disposal  restrictions  program 
and  promulgated  regulations  enacthig 
the  first  phase  of  the  program  as  well  as 
the  procedives  for  submitting  case-by- 
case  extension  petitions. 

B.  Demonstrations  Evaluated  During 
Petition  Review 

Case-by-case  extension  petitions  must 
satisfy  the  requirements  outlined  in  40 
CFR  2ea5.  The  applicant  must 
demonstrate  that  adequate  alternative 
treatment  recoveiy,  or  disposal 
capacity  will  not  be  available  by  the 
applicable  effective  date  of  the  land 
disposal  restrictions  by  showing  that  he 
has  made  a  good-faidi  effort  to  locate 
and  contract  with  facilities  nationwide 
to  manage  his  waste.  This 
demonstration  also  requires  that  the 
petitioner  investigate  die  availability  of 
adequate  alternative  on-site  capacity  for 
his  waste  (40  CFR  268.S(aHl)).  The 
applicant  must  show  that  he  has  entered 
into  a  binding  contractual  commitment 
to  construct  or  otherwise  provide 
adequate  alternative  treatment 
recovery,  or  disposal  capacity  for  all  his 
waste,  but  due  to  circumstances  beyond 
his  control  this  capacity  cannot 
reasonably  be  made  available  by  the 
applicable  effective  date  of  the  land 
disposal  restictions  (40  CFR  268.5(a)(2). 
(3).  and  (4)).  The  petitioner  must  submit 
a  schedule  showing  the  progress  which 
will  be  made  towards  completing  the 
project  to  provide  adequate  alternate 
capacity  by  including  dates  for 
obtaining  required  operating  and 
construction  permits  and  dates  for 
completing  key  phases  of  the  project  (40 
CFR  268.5(a)(5)).  The  applicant  also  is 
required  to  show  that  he  has  arranged 
for  sufTicient  capacity  to  manage  the 
entire  quantity  of  waste  which  is  the 
subject  of  his  petition  during  the 
requested  extension  period  and  to 
document  in  his  application  the  location 
of  all  sites  at  which  the  waste  will  be 
managed  (40  CFR  26a5(a)(8)).  During  an 
extension  period  the  restricted  waste 
can  be  managed  in  a  surface 
impoundment  or  landfill  provided  the 
unit  meets  the  applicable  minimum 
technology  (RCRA  section  3004(o)) 
requirements  of  40  CFR  268.5(h)(2) 
which  pertain  to  ground  water 
monitoring  and  the  installation  of  two  or 
more  liners  and  leachate  collection 
systems  (40  CFR  26a5(a)(7)). 

After  an  applicant  has  been  granted  a 
case-by-case  extension,  the  applicant  is 
required  to  keep  EPA  informed  of  the 
progress  being  made  towards  obtaining 
adequate  alternative  treatment 
retxjvery.  or  disposal  capacity.  Any 


diange  in  the  demonstrations  made  in 
the  petition  must  be  immediately  reportd 
to  the  Agency  (40  CFR  2B&S(f)).  Progress 
reports  also  have  to  be  submitted  vdiich 
describe  the  progress  being  made 
towards  obtaining  adequate  alternative 
capacity,  identify  any  delay  or  possible 
delay  in  developing  the  capacity,  and 
desaibe  the  mitigating  actions  being 
taken  in  response  to  the  event  (40  QFR 
268JKg)). 
n.  Patttioii 

Du  Pont  has  petitioned  EPA  to  grant 
an  extension  of  die  November  8. 1968, 
effective  date  of  the  land  disposal 
restrictions  applicable  to  certain  spent 
solvent  hazardous  wastes,  namely 
wastewater  trea^ent  sludges  d^ved 
from  treatment  of  spent  solvents, 
managed  at  its  Chambers  Works  plant 
on  the  Delaware  River  estuary  in 
southern  New  Jersey.  Prior  to  November 
a  198a  sludges  from  the  Chambers 
Woiks  fodlify,  other  Du  Pont  plants, 
and  commercial  facilities  were  disposed 
in  an  on-site  landfill  tdiicfa  meets  the 
minimum  technology  requirements  of 
section  3004(0)  of  RCRA.  Du  Pont  has 
indicated  that  as  of  the  November  a 
196a  effective  date  of  die  land  disposal 
restrictions,  it  stopped  receipt  of  RXn- 
F005  wastes  from  outside  sources.  Du 
Pont  is  presentiy  modifying  the 
wastewater  treatment  plant  (WWTP)  at 
the  fadlify.  The  company  will  restore 
and  upgrade  a  presentiy  unused  carbon 
regeneration  furnace  to  treat  spent 
solvent-containing  sludge  to  levels 
below  die  treatment  standards.  EPA  is 
proposing  to  grant  an  extension  of  the 
effective  date  of  the  restrictions  to  one 
year  bom  the  publication  date  of  the 
final  notice  but  not  later  than  November 
a  199a  for  the  sludge.  Du  Font's  petition 
request  and  supporting  documentation 
are  available  in  the  public  docket  for 
this  rulemaking.  Interested  persons  are 
invited  to  submit  written  data, 
criticisms,  or  opinions  on  the  petition. 
All  comments  will  be  considered  by 
EPA  and  addesssed  in  a  Federal 
Register  notice  stating  the  Agency's 
final  decision  to  grant  or  deny  the 
petition.  A  summary  of  the  Du  Pont 
petition.  Petition  Number  OOa  follows 
below. 

A.  Petition  Summary 

1.  Waste  Treatment  Operations  as  of 
November  a  1988 

The  Du  Pont  fadlify  manufactures 
over  750  finished  products  which  are 
primarily  organic  chemicals.  The  facilify 
treats  thie  wastewaters  from  these 
processes,  wastewaters  and  other 
wastes  from  off-site  Du  Pont  facilities, 
as  well  as  wastewaters  from 


commercial  (i.e.  non-Du  Pont)  sources. 
Prior  to  November  a  198a 
approximately  85%  of  the  wastewaters 
manifested  to  treatment  facilities  in 
New  Jersey  were  treated  at  the 
Chambers  Works  facilify.  Wastewatera 
from  Chambers  Works,  other  Du  Pont 
plants,  and  oommerdal  facilities,  as  well 
as  ground  water  and  landfill  leachate 
pumped  pursuant  to  a  state  compliance 
order,  comfnised  the  influent  to  the 
primary  treatment  step  of  the  WWTP 
prior  to  November  a  196a  Du  Pont  has 
informed  EPA  that  it  stopped  accepting 
P001-P005  wastes  fitnn  outside  sources 
as  of  Novembler  a  198a  The  flow  does 
contain  de  minimis  levels  of  FDOl^'005 
constituents  bom  Chambers  Works 
which  Du  Pont  claims  are  not  listed 
hazardous  wastes  under  40  CFR 
261.3(a)(2Hiv).  and  it  does  contain 
ground  water  and  leachate  which  cany 
die  EPA  hazardous  waste  numbers  of 
the  wastes  disposed  in  die  landfill  in 
accordance  widi  40  CFR  261.3(cM2).* 
The  wastewaters  have  an  average  pH  of 
1.5  to  2i)  (prdiibited  wastes  under 
HSWA  section  3004(d))  and  presentiy 
indude  K044  and  K046  wastewaters  all 
of  wdiich  are  prohibited  fixmi  land 
disposal  unless  they  meet  the  treatment 
standards  in  40  CFR  26a41  and  40  CFR 
26a43.  An  unlimited  surface 
impoundment  located  before  the 
headworiu  of  the  treatment  system 
provides  overflow/suige  capadfy  for 
plant  wastes  not  subject  to  the  land 
disposal  restrictions. 

The  primary  treatment  step  of  the 
WWTP  is  neutralization  using  lime. 
After  treatment  in  the  primary 
neutralization  tank  the  resulting  solids 
are  flocculated  and  setded  in  the 
darification  system  and  then  removed 
and  processed  through  filter  presses.  Do 
Pont  asserts  that  the  wastewater 
treatment  sludge  bom  primary  treatment 
meets  the  treatment  standards  for 
nonexplosive  K046  wastes  and  is  no 
longer  corrosive.  However,  the  sludge 
does  not  meet  the  treatment  standards 
for  F001-F005  wastes.  Since  Du  Pont 
believes  diat  the  on-site  spent  solvent 
waste  streams  are  exempt  frxim 
regulation  under  40  CFR  261.3(a)(2)(iv). 
if  spent  solvent  wastes  from  outside 
sources  are  diverted  the  sludge  will  not 
have  to  meet  the  treatment  standards 
for  F001-FD05  wastes.  However,  if  the 
state  and  die  EPA  regional  office  find 
that  Du  Pont  is  not  entided  to  the 
claimed  exemption  the  sludge  will  have 
to  meet  the  relevant  treatment 


■  Ground  water  and  leadiate  caalaminalcd  with 
fint-thinl  waatea  art  ouneatly  oovared  liy  a  court 
oHcred  Blay  of  the  AiwuM  S.  ISSi.  lawi  dttpoaal 
reatricUona. 
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•tandard*.  Tba  wactewatar  traatraent 
tflliMfil  from  primaiy  treatsMnt 
oomplie*  wiUi  tha  proidbitloa  on  land 
dispoMi  of  Uqaki  hatardoaa  waste* 
having  a  pH  of  laaa  dian  or  equal  to  two. 
This  waalawatar  straan  also  conlaiaa 
KOM:  however,  this  waste  is  not 
axploaive  and.  theiafare.  oaaets  the 
■pplicabJe  treatment  standards. 

The  secondary  treatment  step  of  the 
WWTP  consists  of  powdered  activated 
carbon  treatment  (PACT)  of  the  flow 
from  the  primaiy  clarification  system.  In 
aeration  tanks,  biological  omanisms 
break  down  the  organics  in  Uie  stream 
to  COt-HiO.  Powdered  activated  carbon 
is  added  to  the  aerators  and  allows 
adsorption  of  complex  organic 
compounds.  Air  provides  oxygen  and 
suspends  the  mixed  liquor  suspended 
solids,  a  mix  of  approximately  80/80 
biomass  and  activated  carbon.  Flow 
from  the  aeration  tanks  is  divided 
between  parallel  darifien  in  which  the 
PACT  floccniant  settles  and  is  pumped 
back  to  the  eeratlon  tanks.  A  portion  of 
the  flocculant  is  purged  to  maintain  a 
constant  mixed  liquor  suspended  soUds 
level  in  aeration.  Wasted  flocculant  is 
returned  to  the  primary  neutmlization 
tank.  The  flocculant  secondary  sludge. 
does  not  meet  the  treatment  standards 
for  POOl-rav  wastes  and  is  combined 
with  the  primary  sludge  prior  to  disposal 
in  the  minimum  technology  landfllL  Tlie 
combined  primary  and  secondary 
sludges  are  the  subiect  of  Da  Root's 
petition.  Effluent  from  the  secondary 
darifiers  is  commingled  with  non- 
contact  cooling  water  in  piping  and 
discharged  to  the  Delaware  River 
estuary  in  accordance  with  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit. 

2.  Interim  Waste  Treatment  Operations 

EPA  is  proposing  to  grant  Du  Pont  an 
extension  of  the  effective  date  of  the 
land  disposal  restrictions  for  sludges 
having  less  than  1%  total  F001-FD06 
solvent  constituents  on  condition  that 
the  facility  further  explore  and 
implement  if  practicable,  certain  interim 
waste  treatment  operating  conditions. 
These  modifications  are  expected  to 
lake  one  year  to  complete.  First,  Du  Pont 
is  to  segregate  both  off-site  Du  Pont  and 
commercial  spent  solvent  waste  streams 
so  that  spent  solvents  from  off-site  Du 
Pont  and  commercial  sources  will  not  be 
Introduced  into  the  primary  treatment 
step  and  thus  will  not  contaminate  the 
primary  sludge.  These  wastewaters  are 
to  be  introduced  directly  into  the 
secondary  treatment  aeration  tanks 
after  the  pH  is  adjusted  to  meet  the  pH 
in  the  aerator*.  The  primary  sludge  is  to 
continue  to  be  disposed  in  the  facility's 
minimum  technology  landfill.  If  the  state 


and  die  EPA  regional  office  detennine 
that  the  slndgt  is  not  exempt  from 
regulatioa.  the  priaiary  sludge  may  not 
oontiaua  to  be  disposed  in  the  minimum 
technology  landfill,  anless  the  relevant 
treatment  standards  are  met  The 
portion  of  the  flocculant  from  the 
darifiers  which  is  not  pomped  back  to 
the  aeration  tanks  (the  secondary 
sludge)  is  not  to  be  returned  to  the 

Srimary  neutralization  tank.  This 
occulant  is  to  be  filtered  and  the 
resulting  niler  cake  sent  off-site  for 
Incineration  to  meet  the  treatment 
standards  for  FDOI-nos  waste*.  The 
secondary  sludge  will  be  treated  off-site 
until  Du  Pont's  rumaoe  is  operationaL 
Effluent  from  the  secondary  darifiers  is 
to  be  commingled  with  noo-cootact 
cooling  water  in  pipes  and  discharyed 
direcUy  to  the  Delaware  River  estuary 
sub|ect  to  NPDES  permit  limits. 

S.  Future  Waste  Treatment  Operations 

Du  Pont  wiU  further  modify  die 
current  wastewater  treetment  system  by 
improving  and  reectivatiag  a  carbon 
regeneration  furnace  which  allows  on- 
site  treatment  lo  regenerate  carbon  from 
wasted  PACT  flocoulant  and  to 
incinerate  the  flocculant  so  that  the 
incinerator  residue  meets  the  treatment 
standards  for  this  POOl-ftXlS  solvent- 
containing  wests.  Restoration  and 
modification  of  the  multi-hearth  furnace 
will  indude  adding  two  new  hearth 
levels  to  the  existing  furnace  to  provide 
increaaed  system  flexibility  and 
improved  operating  control.  A  new 
waste-flocadant  storage  tank,  new 
pumps,  in-line  grinder,  and  piping  will 
transfer  wasted  flocculant  to  the  carbon 
regeneration  furnace.  New  belt  filters, 
installed  above  the  furnace,  will  remove 
aolids  from  the  wssted  flocculant  (water 
will  be  returned  to  die  WWTP).  The 
exhaust  gas  leaving  the  furnace  wUl  be 
oxidized  in  a  new  afterburner/quencher 
and  scrubbed  in  a  new  high-efTiciency 
scrubber  before  discharge  to  the 
atmosphere  through  an  existing  stack. 
Regenerated  carbon  will  be  returned  to 
the  aeration  tanks  used  for  PACT 
biotreatment  Secondary  solids  from  the 
carbon  regeneration  furnace,  which  Du 
Pont  believes  will  meet  the  treatment 
standards,  for  FTXn-FDOS  wastes,  will  be 
washed  with  HCl  and  HF  in  a  settling 
tank,  filtered,  and  then  disposed  in  the 
secure  landfill.  Scrubber  water  will  be 
recirculated.  The  non-minimum 
technology  surface  impoundment  will  be 
dosed  and  replaced  by  tanks. 

B.  Petitioner'B  Demoiutmtions 

Du  Pont's  appUcation  for  an  extension 
of  the  effective  date  of  the  land  disposal 
restrictions  applicable  to  its  spent 
solvent  primary  and  secondary  sludges 


must  indude  a  shouring  that  it  has  made 
a  good-faidi  effort  on  a  nationwide  basis 
to  locate  and  contract  for  adequate 
alternative  treatment  reoeveiy.  or 
disposal  capaetty  off-site  or  to  establish 
such  capadty  on-site  by  the  effective 
date  of  the  restrictions.  Du  Pont 
specified  that  approximately  94J00  tons 
per  year  (wet  weight  basis)  of  its 
wastewater  treatment  sludge  (i.e.  the 
combined  sludges  from  primary  and 
secondary  treatment)  require  treatment 
The  soBds  are  mainly  caldum  salts, 
magnesium  salts,  and  silica  compounds 
contaminated  with  heavy  metals  and 
organic  compounds.  Du  Pont  has 
submitted  data  to  EPA  which  shows  that 
the  wastewater  treatment  sludge  meets 
the  treatment  standards  for  metals  but 
not  for  spent  solvents.  Therefore,  the 
search  for  treatment  capadty  focused  on 
the  availability  of  indneration. 

1.  Indneration  Capadty  for  Residues 
from  Current  Wastewater  Treatment 
Operations 

Du  Pont  asked  ten  incineration 
fadlities  located  throughout  the  nation 
whether  they  could  treat  the  waste.  Of 
these  ten.  only  two  fadlities  indicated 
they  could  accept  the  waste.  Rollins 
Environmental  Services.  Inc.,  in  Deer 
Park.  Texas,  initially  indicated  that  they 
had  capadty  to  treat  all  of  Du  Pont's 
wastewater  treatment  sludge  in  a 
■lagging  kiln  and  a  rotary  reactor,  with 
principal  reliance  on  the  new  rotary 
reactor.  However,  Du  Pont  questions 
whether  the  rotary  reactor  can 
adequately  incinerate  the  extremely 
large  quantity  of  sludge — an  estimated 
250  tons  per  day — generated  by  the 
Chambers  Works  facility.  Du  Pont 
daims  that  the  radically  different  design 
and  operation  of  the  rotary  reactor  may 
not  meet  the  treatment  standards  for  the 
organic  constituents.  Specifically,  Du 
Pont  asserts  that  since  this  reactor 
recirculates  hot  sand,  the  high  lime  and 
solids  content  of  the  waste  may  lead  to 
sand  recirculation  problems  and 
incomplete  bum  out  of  organic 
contaminants.  Hence,  Du  Pont  maintains 
that  Rollins  does  not  have  treatment 
capacity  for  all  of  the  waste.  However, 
Rollins  claims  their  rotary  reactor  can 
meet  the  treatment  standards  and  there 
is  capacity  for  all  of  the  waste.  EPA 
believes  that  Du  Pont  must  support  its 
claim  with  results  from  a  trial  bum. 

Ross  Environmental  Services,  inc..  In 
Grafton.  Ohio,  and  LWD.  Inc..  in  Clay, 
Kentucky,  initially  indicated  that  they 
have  capacity  for  a  small  portion  of  the 
waste.  However,  further  examination 
determined  that  these  Hrms  are  not 
currently  permitted  to  incinerate  this 
sludge,  which  carries  the  EPA  hazardous 


waste  numbers  of  the  wastes  disposed 
in  the  landfill  in  accordance  with  40  CFR 
281.3(c)(2).  Even  if  die  firms  were 
permitted  to  incinerate  this  sludge,  the 
little  capacity  available  at  the  facilities, 
20,570  tons  per  year  (wet  weight  basis) 
combined  capacity,  would  not  be 
suffident  to  accommodate  Du  Pont's 
sludge. 

2.  Indneration  Capacity  for  Residues 
from  Interim  Wastewater  Treatment 
Operations 

If  Du  Pont  is  granted  an  extension,  it 
will  be  conditioned  on  the  further 
exploration  and  implementation,  if 
practicable,  of  the  interim  wastewater 
treatment  operating  conditions.  The 
interim  operations  are  estimated  to 
result  in  the  generation  of  21.900  tons 
per  year  (wet  weight  basis)  of  secondary 
sludge  for  off-site  incineration.  At  least 
one  facility.  RolUns.  is  believed  to  have 
capacity  to  treat  this  waste.  EPA  is 
requiring  Du  Pont  to  show,  over  the  one 
year  period  of  this  extension,  that  the 
company  is  making  a  good-faith  effort  to 
complete  necessary  reconfigurations 
within  the  facility  and  to  locate  and 
contract  for  adequate  incineration 
capadty  to  treat  the  secondary  sludge. 

3.  Transport  of  Residues  from  Current 
Wastewater  Treatment  Operations 

Assuming  that  adequate  alternative 
off-site  treatment  capadty  at  Rollins  is 
available  Du  Pont  wodd  have  to 
transport  the  restricted  waste  to  the 
facility  by  railcar  or  truck.  Neither 
Rollins  nor  Du  Point  currenUy  has  a 
system  to  load  and  unload  railcar 
shipments,  [hi  Pont  estimated  that  it 
would  take  more  than  18  months  to 
provide  such  a  system.  Furthermore,  a 
minimum  of  130  railcars,  spedally  lined 
and  covered,  would  be  needed  to  ship 
the  large  volume  of  primary  and 
secondary  sludges.  Du  Pont  determined 
that  implementing  the  option  to 
transport  the  combined  primary  and 
secondary  sludges  by  truck  would  take 
a  minimum  of  nine  months.  The 
company  daims  that  in  excess  of  150 
dumpster  pans  with  waterproof  lining, 
130  flat  bed  trailers,  and  four  hydraulic 
loading  and  unloading  devices  would  be 
needed  with  procurement  of  the 
materials  handling  equipment  alone 
taking  in  excess  of  six  months.  EPA 
believes  that  this  assessment  of  the 
amount  of  transport  capadty  needed 
and  the  time  necessary  to  provide  this 
capacity  are  reasonable  estimates. 
Hence,  EPA  is  currenUy  of  the  opinion 
that  Du  Pont  is  unable  to  locate  and 
contract  for  adequate  altemative 
Indneration  capadty  off-site  for  its 
primary  and  secondary  sludges. 


4.  Transport  of  Residues  from  Interim 
Wastewater  Treatment  Operations 

If  Du  Pont  is  successful  in  contracting 
for  suffident  altemative  off-site 
treatment  capacity  for  residues  from  its 
interim  wastewater  treatment 
operations,  the  necessary  transport 
acquisitions  will  be  made  as  part  of  the 
interim  operations. 

5.  Other  Treatment  Capacity 

The  only  other  on-site  treatment 
capadty  Du  Pont  has  been  considering 
is  stabilization,  which  has  been 
evaluated  since  August  1987.  To  date 
stabilization  has  not  been  demonstrated 
to  be  an  effective  technolgy  for 
treatment  of  organic  wastes.  Therefore. 
EPA  is  of  the  view  that  the  company  is 
unable  to  establish  adequate  altemative 
on-site  treatment  capadty. 

In  addition  to  demonstrating  that  a 
good-faidi  effort  has  been  made  to 
establish  or  locate  and  contract  for 
adequate  altemative  capadty  to  manage 
its  waste  by  the  effective  date,  Du  Pont 
must  show  that  it  has  entered  into  a 
binding  contractual  commitment  to 
construct  or  otherwise  provide  such 
capadty.  All  design  and  construction 
work  needed  to  upgrade  the  WWTP  is 
being  done  internally.  The  non-minimum 
technology  surface  impoundment 
located  before  the  headworics  of  the 
wastewater  treatment  system  is 
currendy  being  replaced  by  tanks.  Du 
Pont's  petition  indudes  commitments  for 
that  replacement  in  excess  of  $4  million 
to  provide  material,  labor,  equipment 
tools,  facilities,  supplies,  and  services 
not  available  at  Du  Pont  Design  of  the 
carbon  regeneration  fumace  upgrade 
and  segregation  system  for  spent  solvent 
wastes  from  outside  sources  is  also 
under  way.  These  modifications  are 
expected  to  cost  $15  to  $16  million.  Du 
Pont's  extension  request  shows  that  its 
1987  capital  budget  approves  $30  million 
to  be  authorized  in  each  of  the  years 
1960  and  1990  for  necessary 
improvements  required  by  the  land 
disposal  restrictions  program.  Specific 
projects  utilizing  these  fruute  will  be 
authorized  no  later  than  January.  1969. 
EPA  is  currenUy  of  the  opinion  that  Du 
Pont  has  demonstrated  that  it  has 
satisfied  the  requirement  that  it  has 
entered  into  a  binding  contractual 
commitment  to  upgrade  the  WWTP. 

Du  Pont  was  also  required  to 
demonstrate  that  the  proposed  on-site 
waste  segregation  and  upgrade  of  the 
carbon  regeneration  furnace  could  not 
be  implemented  by  the  effective  date  of 
the  restrictions  due  to  reasons  beyond 
its  control.  Du  Pont  has  submitted 
information  which  indicates  that 
changes  to  the  WWTP  have  been  under 


way  since  1964.  Open  ditches  are  being 
replaced  with  an  overhead  pumped 
conveyance  system  and  taiiks,  and  the 
surface  impoundment  is  being  replaced 
with  tanks.  The  company  did.  therefore, 
initiate  activities  at  an  early  date  to 
phase  out  dependence  on  land  disposal 
in  anticipation  of  future  regulation* 
restricting  the  land  disposal  of 
hazardous  wastes.  However,  Du  Pont 
found  that  due  to  compUcated  multiple- 
production  operations  and  the  very  large 
volume  of  waste  treated,  it  has  taken 
considerable  time  to  devise  altematives. 
to  evaluate  their  ability  to  meet  all 
applicable  restrictions  (induding  those 
imposed  under  Federal  and  State  air  and 
water  pollution  control  programs),  to 
establish  priorities  for  proiects  with 
respect  to  multiple  regulatory 
requirements,  and  to  integrate  pro|ects 
to  modify  die  WWTP. 

Du  Pont  believes  that  the  primary 
sludge  is  exempt  from  regulation  under 
40  CFR  261.3(a)(2)(iv)  once  die  off-site 
spent  solvent  waste  streams  are 
segregated  and  diverted  direcUy  to  the 
secondary  treatment  step.  Du  IHmt 
supports  its  daim  that  the  capadty  of 
the  modified  WWTP  will  be  suffident  to 
manage  all  the  secondary  sludge  by 
comparing  the  volume  of  secondary 
sluC^  the  company  expects  to  generate 
with  the  design  requirements  of  the 
carbon  regeneration  fumace.  Du  Pont 
daims  that  the  frimace  is  sized  to  treat 
up  to  40  tons  per  day  of  secondary 
sludge  which  is  generated  at  an  average 
rate  of  10  to  15  tons  per  day  (dry  weight 
basis).  The  fumace  is  oversized  to 
accommodate  any  future  increases  in 
waste  volume. 

The  schedde  for  upgrading  the 
WWTP  submitted  with  the  application 
spans  a  7S-month  period  from  August 
1984,  to  October,  1990.  Upgrades  to  the 
WWTP  began  in  August  1964,  when  Du 
Pont  reached  agreement  with  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP)  on  final  terms  and 
conditions  of  an  Administrative  Consent 
Order  for  eliminating  all  unlined  process 
wastewater  ditches  and  surface 
impoundments  assodated  with  the 
WWTP.  The  schedule  shows  diat 
between  August  1968,  and  August  1969 
(the  expiration  date  of  the  air  permit  for 
the  carbon  regeneration  fumace).  Du 
Pont  will  reapply  for  its  air  permit  by 
submitting  an  application  for  revisions 
to  the  permit  arid  it  is  antidpated  that 
NPEP  will  grant  Du  Pont  die  revised 
permit  and  all  building  and  construction 
permits  will  be  issued.  Milestone  dates 
for  completion  of  the  various  activities 
to  upgrade  the  WWTP  are  also  given. 

Du  Pont  states  in  its  application  that 
there  is  adequate  capadty  to  manage  its 
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raatiicted  watte  during  Uw  •xtenaioo 
period  in  the  on-tite  Undflll  whkli 
■Met*  tbe  miniinun  technology 
requireiMnts  of  40  CFR  aB8.S(hM2)-  The 
company  included  in  its  application  a 
map  documenting  the  location  of  the 
minimum  technology  landfiU.  The  entir* 
quantity  of  reatiicled  primary  and 
•eoondary  sludge  generated  during  the 
proposed  extension,  approximately 
MUno  yd  *  per  year,  can  be  dlspoaad  in 
the  landfill.  The  landfill  U  divided  into 
four  areas.  Araa  1  was  closed  in  late 
1978.  Areas  2  and  3  are  currently 
accepting  wastes,  and  the  remaining 
378,000  yd  *  of  capacity  is  tumcienl  lo 
manage  the  waste  over  the  next  five 
years.  Construction  of  Area  4  which 
started  in  lata  1987  wHll  provide 
additional  capacity.  Since  upgrading  the 
WWTP  is  expected  to  take  two  years, 
there  is  adequate  capacity  lo  manage 
the  restricted  waste  in  Areas  2  and  3 
The  landfill  is  in  compliance  with  the 
provisions  of  40  CFH  28&S(hN2). 
sUpulating  that  the  unit  meet  HSWA 
section  3004(o)  requirements  relating  to 
ground  water  monitoring  and  the 
installation  of  two  or  more  liners  and 
leachale  collection  systems. 

C  EPA '»  Propomd  Action 

For  the  raaaons  disnisaad  above  it 
appears  that  Dw  Font's  demonstrations 
have  satiafled  all  the  requirements  for  a 
caso  Iw-case  axtenston  of  the  effeoMve 
date  of  the  land  disposal  restriction* 
applicable  to  sludges  having  less  than 


\%  total  PBOl-FOOB  aolvaol  oooatltwents 
provided  Ih*  oompaay  purmiea  the 
interim  plan  to  segregate  wastewater 
streams  and  to  incinerate  secondary 
sludge  ofT-site.  Therefore.  EPA  is 
proposing  lo  grant  an  extension  of  the 
November  8. 19881  effective  date  of  the 
restrictions  oo  haxardous  solvent- 
containing  sludge  having  less  than  1% 
total  P0O1-FDO6  solvent  constituents.  If 
the  extension  is  granted  the  primary 
and  secondary  slodge.  which  wonld  not 
be  prohibitod  frooi  land  disposal,  could 
be  disposed  in  the  landfiU  over  a  one- 
year  period  starting  from  the  publication 
date  of  the  final  notice  but  not  later  than 
November  &  IQOa  while  tbe  interim  plan 
is  being  implemented. 

If  Do  Pont  obtalaa  a  caaa  by-caae 
extanaioa.  it  woald  have  to  sabasH  a 
progress  report  six  months  after  the  date 
the  exienaioo  ia  granted  addressing  the 
progress  being  made  lo  modify  their 
furnace,  fai  addition.  EPA  is  requesting 
monthly  progress  reports  addressing 
implementation  of  the  interim  plan.  The 
Agiency  muat  also  be  notified  of  any 
change  in  the  conditions  specified  in  the 
petitioa  The  extetision  remains  in  effect 
unless  Du  Pont  fails  to  make  a  good- 
faith  effort  to  meet  the  schedule  for 
completion,  the  Agency  denies  or 
revokes  any  required  permit  conditions 
certified  in  the  application  change,  or  Do 
Pont  violates  any  laws  or  regulations 
Implemented  by  EPA. 

(SwtloM  una  »B(a).  VOX.  and  300*  of  Ibr 


Solid  Waal*  Disposal  Act  as  aaMndwi  by  ttw 
RssoMfos  Coasswralioa  and  Raoowery  Act  of 
1«7«^  as  anHoded  (42  U&C  8KK.  «n2(a). 
6821.  and  «Mn 

Daled  |an««fy  11.  IflM 

laffiwy  D.  DsBit 

Deputy  Director. 
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Ad;  RCRA  Dockal 


I  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  move  and  of  rlosing  of 
RCRA  Docket  dining  the  move. 


:  The  Resource  Conservation 
and  Rsoovery  Act  Docket  will  move 
from  LC-lOO  to  M2427  of  EPA 
Headquarters.  401  M  Street  SW.. 
Washingtoa  DC  2048a  The  RCRA 
Docket  will  be  closed  from  |amiary  SO. 
1980  through  February  1 188B.  Ooaing 
the  Docket  during  the  move  will 
facilitate  the  moving  of  the  Docket's 
collection  and  ensure  tbe  integrity  of  the 
regulatory  dockets.  This  move  will  allow 
the  Docket  Id  provide  improved  services 
to  ita  patrons. 

As  of  Janauiy  11. 198a  we  identified 
that  the  foUowtag  actions  will  be 
undergoing  the  pabUc  comment  period 
during  the  time  of  the  Docket's  dosing: 


mnsL 

OaokalONsL 

TMb 

°sr 

S4fiiio6a 

^-M-UMO-fff^ 

i/tum 

2/27/80 

The  Docket  staff  wiU  receive  written 
comments  during  this  time:  however,  the 
dockets  will  not  be  available  for 
viewing. 

MM  MMTNM  BiFOI— anOM  OOMrafCIt 
RCRA  Docket  Infoimatlon  Center  (OS- 
308)  401  M  Street  SW..  Waahif«(oa.  DC 
2048a  (202/475-0327). 

Dale  |«nu«ry  12. 1MB 
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;  Envirenmental  Protection 
Agency  (EPA). 

:  Notice  of  Availability. 
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Directfr.  Offic»ofSnlid  Wtmttt 


ini  Doc.  »-1Sli  Mad  t-M-»  M4  aaH 


r.  Addenda  lo  the  Pestidde 
Assessment  Guidelines  for  certain 
studies  have  been  finalized  and  are  now 
available  to  the  public  from  the  Notional 
Technical  Information  Service  (NTIS). 
The  studies  involved  are:  Acuta  and 
Subchronic  Inhalation  Toxicity  Testily 
General  Metabolism:  Metabolism 
(QuaUtative  Nature  of  the  ResMae): 
Food  Animals:  and  Rasidues  in  Meat 


Milk.  Poultry  and  Eggs:  Livestock 
Feeding  Studies.  The  addenda  supersede 
paragraphs  in  the  Guidelines  on  data 
reporting  and  provide  a  format  for  the 
preparation  of  study  reports  by  those 
submitting  data  to  EPA.  While  these 
Guidelines  are  not  aundatory  at  this 
time,  data  submitters  are  strongly 
encouraged  to  follow  the  format  ao  that 
reporta  will  be  consistant  thereby 
increasing  the  efficiency  of  pesticide 
registration  and  other  regulatory 
activities. 


:  Guidelines  can  be  ordered 
from:  National  Technical  information 
Servica.  Attn:  Order  Desk.  5286  Port 
Royal  Road.  Sprii^field.  VA  22161,  (703- 
487-46S0). 


'acTt 


Elizabeth  MX  Leovey,  Hazard 
Evabation  Division  (TS-7e0C).  C^ce 
of  Pesticide  Pro^ana.  Environmental 


Protection  Agency.  401  M  Street  SW.. 
Wa^iingtOR.  DC  20460. 
Office  locatioa  and  telephone  number 
Room  703B,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway.  Arlington. 
VA.  (708-557-2162). 


kTKNeThe 
specific  addenda,  with  NTIS  order 
number  and  price,  currently  available 
from  NTIS  are  as  follows. 


OocumsfW  iMe 

NTIS  accession  No. 

^AdooansMNa 

_;              -  - 

PB89-124077 

540/09-89-007 _...    _.„ 

540/09-89-088 -       _   _    __ 

■^/^)/0<MfQ-009      

Stags 

and  DofnatSc  Animato. 
Sarias  S1-3  and  82-4.  Acute  and  SutKtironic  Inhalation  Toncily  Tast- 
ing, Adandum  6  on  Data  Reporting. 

and  OomafSc  Animais. 
SariM  85-1.  Qenaral  Metabolism.  Addendum  7  on  Data  nieo»<in». 

P889-1240e6 -_      . 

PB89-12459e 

PB89-124606 - 

S1395 
S12^9S 

due  Chemistry. 
Sanea  l7t-4(aX3).  Maiabollam  (Qumaliiu  Nature  ol  the  Residue): 
Food  Animalt.  Addendum  7  on  Oala  Raporting. 
Peshode  Aisatiment  Guide«nes.  Subdivision  O,  Hazard  Evaluation:  Resi- 

540/09-89-010    

$12.95 

due  Chamiaay. 
Sehes  l7l-4(cK3).  Residue*  m  Meat.  Milk.  Poultry,  and  Eggs:  Livestocfc 
Feeding  Sludtas.  Addendum  8  on  Data  Reporting 

■  Also  availalite  in  microfiche  at  $6  95  aactt 

This  is  the  fifth  set  of  Data  Reporting 
Guidelines  published  by  the  Agency. 
Publication  of  the  previous  sets  were 
announced  in  the  Federal  Register  of 
November  28, 1986  (51  FR  42931); 
September  23, 1987  (52  FR  35766); 
January  28, 1988  (53  FR  2535):  April  13. 
1988  (53  FR  12186):  and  June  1, 1968  (53 
FR  20011).  These  documents  were 
reviewed  by  the  U.S.  Department  of 
Agriculture,  the  Food  and  Drug 
Administration,  and  other  organizations 
within  EPA.  They  underwent  public 
comment  announced  in  the  Federal 
Register  of  March  25, 1987  (52  FR  9536). 
and  May  25, 1988  (53  FR  18886).  The 
documents  were  revised  to  reflect 
consideration  of  these  comments  and 
the  public  comments  were  addressed  in 
the  documents. 

Order  may  be  placed  by  mail  or 
telephone.  All  orders  should  specify 
whether  the  document  is  requested  in 
hard  copy  or  microfiche  form  since 
prices  vary  for  hard  copy  but  are  a 
consistent  $6.95  for  the  microfiche. 
There  is  an  additional  S3.00  handling 
charge  for  each  order.  Payment  may  be 
made  by  charging  against  an  NTIS 
deposit  account:  charging  to  VISA. 
MasterCard,  or  American  Express,  or  by 
check  or  money  order.  In  all  orders,  the 
document  title,  NTIS  order  number  of 
the  document  desired  form  of  the 
document  (nucrofiche  or  hard  copy),  and 
the  price  must  be  stated. 

Data  Reporting  Guidelines  for  the 
remaining  maior  studies  In  the  Pesticide 
Assessment  Guidelines  will  also  be 
published.  Publication  will  tie  announead  in 
the  Fadaral  Ragistar. 


Dated:  )anuary  10. 1989. 
William  L.  Bumam, 

Acting  Director.  Health  Effects  Division. 
Office  of  Pesticide  Programs. 
(FR  Doc.  80-1363  Filed  1-19-89:  8:45  am] 
aiUJNGCODC  6sao-siMf 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Raquirantont  SubmMod  to  the  Offica 
of  Management  and  Budget  for  Review 

lanuary  11. 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3507. 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Service,  2100  M  Street 
NW..  Suite  140,  Washington,  DC  20037, 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  on  an  information 
collection  should  contact  Eyvette  Flynn, 
Office  of  Management  and  Budget 
Room  3235  NEOB,  Washington,  DC 
20503,  telephone  (202)  395-3785.  Copies 
of  these  commenta  should  also  be  sent 
to  the  Commission.  For  farther 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OA£0Mx.- 3060-0006. 
Title:  Aimual  Employment  Report — 
Cable  Television. 
Form  Na:  FCC  385-A. 
Action:  Revision. 


Respondents:  Business  (including 
small  business). 

Frequency  of  Response:  Annually. 

Estimated  Annual  Borden:  Z96S 
Responses,  one  hour  and  twenty 
minutes  each. 

Needs  and  Uses:  Filing  is  required  of 
cable  television  licensees  with  six  or 
more  employees.  Tbe  data  is  used  to 
assess  compliance  with  the 
Commission's  EEO  requirements,  and  lo 
enforce  such  compliance. 
Federal  Communif:ations  Commission. 
Donna  R.  Searcy, 
Secretary. 

|FR  Doa  89-1371  Filed  1-19-89:  8:45  am| 
BHJJN6  cooE  crti-ai-M 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

(anuary  12. 1989. 

The  Federal  Communications 
Commission  has  submitted  the  followinjf 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
paperwork  Reduction  Act  as  amended 
[44  US.C.  3901  etseq). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Jerry  Cowden. 
Federal  Commimications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Eyvette  Fljmn,  Office  of 
Management  and  Budget  Room  3235 


BEST  COPY  AVAILABLE 
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NEOB.  Washington.  DC  20609.  (202)  385- 
3785. 

OMB  Number  3060-0004. 

Title:  Environmental  Information 
Collection  Requirementt:  Section  1.1307, 
1.1308.  and  1.1311. 

Action:  Revision. 

Respondents:  Individuals,  state  or 
local  governments,  businesses  (including 
small  businesses),  and  non-profit 
Institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1 JS4 
responses:  2.633  total  hours:  avg.  2.1 
hours  each. 

Needs  and  Uses:  In  fulfilling  iU 
obligation  under  the  National 
Environmental  Policy  Act.  the 
Commission  collects  environmental 
information  from  applicants  whose 
proposals  to  construct  or  modify 
communications  facilities  may  have  a 
significant  environmental  impact 

Federal  Cominuntcatlons  Coaunlasioo. 

Dooaa  R-  aeaicy. 

Secretary. 

|FR  Doc  8»-lS72  Piled  1-ia-89e  tM  am) 


(Report  Nol  ITtfl 


I  of  AellOfiB  in  lliia  IMdno 


)«nuary  11, 1900. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239, 1919  M  Street  NW.. 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed  February  8. 1980. 
See  1 1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  i  73.202(b) 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Melbourne.  Florida)  Number 
of  petitions  received:  1. 

Subject  Automated  Reporting 
Requirements  for  Certain  Class  A  and 
Tier  1  Telephone  Companies  (Parts  31. 
43. 67  and  80  of  the  FCCs  Rules).  (CC 
Docicet  No.  88-182)  Number  of  peUtions 
received:  1. 

Subject-  Amendment  of  1 73J02(b)  of 
the  Commission's  Rules.  FM  Table  of 
Allotments.  (Broken  Arrow  and  Bixby. 


Oklahoma.  Coffeyville.  Kansas)  (MM 
Docket  No.  87-47S.  RM's  5006  and  8209) 
Number  of  petitions  received:  3. 

Subject  Amendment  of  1 73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Arixona  City,  Arixooa)  (MM 
Docket  No.  87-543.  RM-6ei7)  Number  of 
petitions  received:  1. 

Subject  Amendment  of  Part  22  of  the 
Commission's  Rules  to  Revise  Certain 
Filing  Procedures  for  the  Mobile 
Services  Division  Applications  and  to 
Eliminate  Form  43a  (CC  Docket  No. 
im)  Number  of  petitioas  received:  8. 

Federal  Communications  Commission. 
Dooaa  R.  Seatcy, 
Secretary. 

(FR  Doc  80-1373  Filed  1-1»-80: 8:45  an| 
tsris-eMi 


IDA 


laniiary  la  19 

A  meeting  of  the  Steering  Committee 
of  the  Advisory  Conunittee  on 
Advanced  Television  Service  «vill  be 
held  on:  January  24. 1088. 4:00  p.m.. 
National  Association  of  Broadcasters 
Building.  1771  N  Street  Northwest 
McCollough  Room.  Washington.  DC 

The  agenda  for  the  meeting. will 
consist  of: 

1.  Introduction 

2.  Approval  of  the  last  meeting's  minutes 

3.  Discussion  of  draft  report  on  U.S. 
"competitiveness" 

4.  Progress  reports  of  the  three 
subcommittees 

5.  Development  of  testing  plans 

8.  Planning  for  the  Second  Interm  Report 
to  the  FCC 

7.  Report  on  budget  and  funding 

8.  Date  and  location  of  next  Steering 
Committee  meeting 

0.  Other  business 
10.  Adjournment 

All  interested  persons  are  invited  to 
attend.  The  Hfteen  (15)  day  prior  notice 
regularly  given  for  such  meetings  is  not 
possible  in  this  instance  because  the 
primary  purpose  of  meeting  at  this  time 
is  to  review  a  draft  of  a  status  report  on 
U.S.  "competitiveness"  Implications  of 
advanced  television  which  is  due  to  the 
House  Subcommittee  on 
Telecommunications  and  Finance  by 
February  1. 1960.  In  order  to  provide 
maximum  notice  to  the  interested  public. 
we  will  contact  by  telephone  those 
members  of  the  public  who  attended 
either  of  the  last  two  Steering 
Committee  meetings  (as  reflected  in  the 
minutes  of  those  meetings)  to  inform 
them  of  this  meeting. 


Interested  parties  may  submit  written 
statements  at  this  meeting.  Oral 
statements  and  discussion  will  be 
permitted  under  the  direction  of  the 
Steering  Committee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Richard  E.  Wiley 
at  (202)  429-7010  or  David  R.  Siddall  at 
(202)832-7782. 
Federal  Communications  CommiMion. 


I R.  Searcy, 

Secretary. 

(FR  Doc  80-1406  Filed  l-1»-«0:  8:45  am) 
I  coat  sru-et-M 


I  fOf  wOfVOMOBIWI  nvBrwiyi 

MwyKaranDoddataL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


A(K*:wldlyand 

FIsNa 

MM 

Doom 
Na 

A.  Msry  Karan  Oodd; 

8PH-871119MQ 

awsmofa,OK. 

8  EducaSonM 

BPED- 

BRMdoasIng  Cofp.: 

871216MB 

CMiwiicm.OK. 

CPamaisKay 

BPH-8712ieMH 

WanaM,  CMramora. 

OK. 

D  Ffsd  M.  Winbio. 

BPH-8712ieMJ 

av«mora.OK. 

Issue  Heading  and  Applicants 

1.  Comparative.  AB.CO 

2.  Ultimate.  A.B.CJ) 

"• 

Apptcanl  cMy  and 
Staia 

FlaNa 

MM 

OodiM 

Na 

A.  A^.  Waaw.  Jr.: 

BPH-87t»24MS 

88-660 

Panama  aty.  FL. 

aiaiSasM 

BPH-870824MV 

Droadcasang.  mc; 

Panama  CMy.n. 

C  Vdoa  ol  The  QuH 

BPH-870S24MU 

PvwnaCMy.FL 

0  BMdt 

BPH-670e24MF 

Oiuatt,  aiSng, 
PwiamaCNy.  FL 

E  ShaSiaand 

8PH-870821MC 
iprmtk»atf 

AMOCMMSi  PWnM 

dtomtnad) 

Clly  FL 

F.  CO.  DroadcasSng 

8PH-870824MW 

. 

Ltd.:  Panama  CRy. 

(dhnSnad 

FL 

hsram 

Issue  Heading  and  Applicants 

1.  Air  Hasard.  CD 

2.  Comparativa.  A-0 
S.  Ultimata.  A-D 


:  .<3/'j 
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AopScant  dly  and 

FiiaNa 

MM 

Oocfcal 

No 

A.  awiism  L  Knowtas: 

BreadcaaSng,  Inc; 
Yaiowstona,  MT. 

BPH-«51114MS 
BPH-aSlltSNr 

68-560 

Issue  Heading  and  Applicantls) 

1.  Environmental  Impact.  B 

2.  Comparative.  A3 

3.  Ultimate.  AJB 

IV. 


AapScam,  cHy  and 
Stale 

Fie  No. 

Onckel 
No. 

A.  Boyoa  Ooolay: 

BPII  87tt>21MA 

88-580 

Thaii.GA. 

B.  Saia  Broadcatling 

BPH-871022MC 

Corp..- Tfion,  GA. 

CTneiMi     . 

BPH-67T023MJ 

aroadcaMingCa; 

Tfion,  QA. 

0.  Lynn  S.  Gwyn; 

BPH-871023MM 

Tfion,  GA. 

E.  Kay  W.  AbMl  and 

BPH-871023MR 

John  VM.  AtaMt.  d/ 

b/aFaNh 

GA. 

Issue  Heading  and  Applicants 

1.  Cross  interaat  D 

2.  Comparative.  A-E 

3.  Ultimate.  A-E 

2.  Pursuant  to  section  300(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  Is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  ihe  issues  in  question  applies  to 
that  particular  appUcant 

3.  If  there  is  any  non -standardized 
issue  in  this  proceeding.^  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspectioa  and  copying  during  normal 
business  hour*  in  the  FCC  Dockets 
Branch  (Room  2301^  1019  M  Street  NW.. 
Washingtoo.  DC  The  canplcte  text  may 
also  be  paickaaed  froai  the 
Commission's  dupficating  contractor. 
International  Traascriplkw  Services. 


Inc..  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-380(q. 
W.  )an  Gay. 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

(PR  Doc.  80-1374  Piled  1-19-80:  8:45  am| 


Applicallonafor  Owiadidatod  Haaringe 
Don  Warfgar  at  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station. 

L 


AfipScant.  cily  ana 
Stale 

File  No 

MM 

nnriiet 

No. 

A.  Don  Warlinger.  Las 

BP-870331AO 

88-562 

Vegas.  NV. 

B.  Don  H.  Bwden;  Las 

BP-870929AK 

Vegas.  NV. 

C.  Lany  L  CUmmingc; 

BP-e70929AM 

Sun  Qty-YoungkNm, 

AZ. 

0.  Peter  0.  Gurechis 

BP-ei0e29AP 

d/b/a  Cave  Creek 

Broadcasting  Co: 

Cave  Creek.  AZ. 

E.  Stephen  E.  Brisker 

BP-670929AQ 

d/b/a  Tucson  Radn; 

Tucaon.AZ. 

Issue  Heading  and  Applicantls/ 

1.  Air  Hazard,  A 

2.  City  Coverage.  B 

3.  307(b),  All  ApplicanU 

4.  Contingent  Comparative.  All  Applicants 

5.  Ultimate.  All  Applicants 

n. 


Appicanl.  dly  and 

FileNa 

Oochal 
Na 

A.  Western  Indtoi 
MviMtnes,  Inc.:  Tae 
eonitaNM. 

CO. 

BP-870929AN 
BP-ee0328AG 

88-557 

Issue  Heading  and  Applicantfsl 

1.  307(b).  All  Applicants 

2.  Contingent  Compacative.  All  ApplicanU 

3.  Ultimate,  All  Applicants 

nt 


AppHcani,  dty  ant 

FleNa 

MM 

Oodwt 

Na 

A.LaVoz 

lnc.;.8aiaa  Fe,.Nia 
B.  RadwF^opaity 
Ventures:  Arvada 
Co. 

BP-eeoii3AF 

BP  ee0428AA 

as-seo 

Issue  Heading  and  AppJicanlfsf 

1.  City  Coverage.  A 

2.  307(b).  An  ApplicanU 

3.  Contingent  Comparative.  All  Appiir.ants 

4.  Ultimate.  All  Applicants 

IV. 


Applicant  city  ant 
Slate 

I                    

FJleNa 

MM 

IXkMI 

Na 

A.  Spann 

lBP-860a22AF 

80-sai 

Commuracations; 

Surry.  VA 

B.  David  H  Moran  d/ 

BP-87T)601AB 

b/a  Kin>  Ha«k 

Rado;  Kitty  Ha««k. 

NC. 

C.  Uibma'e  High 

BP-e70601AE 

Fidelity:  CiaiamoM. 

VA. 

D  OavK)  H.  Moran  d/ 

BP-e70601AC 

OiS- 

b/a  Midlolhiwi 

mNSOd. 

Radio:  MdkMhian. 

VA. 



Issue  Heading  and  Applicantfsf 

1.  (See  Appendix).  A 

2.  (See  Appendix).  A 

3.  307(b).  AO  ApplicanU 

4.  Contingent  Comparative.  AU  ApplicanU 

5.  Ultimiite.  All  ApplicanU 

2  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  is  a 
consolidated  proceeding  upon  the  issues 
whose  headiiig  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standaradized  and  set  forth  m  its 
entirety  under  the  corresponding 
heading  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  appKes  to 
that  particular  applicant 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  an  the  applicant(s)  to  which 
it  applies  are  set  forth  in  an  Appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceediag  is  available  for 
inspection  and  oopjring  cfaving  normal 
business  hours  in  the  FCC  Di>cket8 
Branch  (Room  23(H.  1919  M  Street  NW.. 
Washingtoiu  DC  The  complete  text  nuy 
also  be  purchased  from  the 
Commission's  duplicating  conbvctor. 
International  Transcriptioa  Services. 
Inc..  2180  M  Street  NW..  Washington. 
DC  20037.  (Telephone  No.  (202)  857- 
3800). 
W.|anGay. 

Assistant  Chief.  Audio  Servicee  Oiviaion. 
Mass  Sfedia  Bureau. 

Appendix 

1.  To  detennine  whether  Rervio  Spann.  as  a 
principal  of  Midway  Broadcasting  Company, 
misrepresented  in  an  applicatfon  for  a  itew 
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bro«dcatl  ■lalion  at  Maywood-Chicafu. 
Illinois,  the  l<l«ntlty  of  lit  conaulHng  maliMer. 
and  in  llsht  of  lh«  evidenca  adduced  Whather 
A  (Spaitn  Cooununicationa)  poaaaaaaa  tha 
baaic  quallficationa  to  ba  a  Commiaaion 
lic«na«t.. 

2.  To  dalarmliM  whathar  Pervla  Spann  paid 
Oaryl  WlUlama  lo  aign  a  falaa  affidavit  which 
Minority  Braadcaating  of  tha  Mtdwaal.  Inc. 
niad  with  tha  Commiaaion  in  a  prooaadin* 
involving  mutually  axcluaiva  propoaala  for  a 
Memphla.  Tenneaaea.  broadcast  station  and 
in  light  of  the  evldanca  adduced,  whathar  A 
(Spann  Communications)  poaaaaaaa  tha  baaic 
qualiflcationa  to  ba  a  CommlaakMi  bcanaoa. 
(FR  Doc  a»-137S  Pllad  i-l9-m  ft45  am) 


•n»«Mi 


FEOCfUL  MAfHTIME  COMMttStON 

AQfeefiieiit(s)  FMeo 

The  Federal  Maritime  CommiMion 
hereby  give*  notice  of  the  filing  of  the 
following  agreement(a)  punuant  to 
•ection  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Conunission.  1100  L  Street 
NW..  Room  1032S.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Fadwal  Reglstar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  |  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pen^ng 
agreement. 

Agreement  No.:  207-011226. 

Title:  American  Auto  Cairiers/ 
Autoship  )oint  Service  Agreement 
("Joint  Service"). 

Parties:  American  Auto  Carriers.  Inc. 
Autoship.  Inc. 

SynopeiM:  The  proposed  Agreement 
would  permit  the  parties  to  form  a  joint 
cargo  service  employing  U.S.-flag  roll-on 
roll-off  type  vessels  owned  or  operated 
by  the  parties  and  contributed  to  the 
loinl  Service  by  the  parties  in  the  trades 
between  U.S.  Atlantic  ports  from  Maine 
to  Key  West  and  foreign  ports  in  Europe, 
the  United  Kingdom.  Eire,  and  islands  of 
the  Atlantic  (including  intermediate 
ports  but  not  in  U.S.  domestic  trade). 

By  order  of  the  Federal  Maritime 
Commiaaion. 
loaapkCMkii^ 
Secretory. 

Dvted:  lanuary  17.  iflOS. 

|FR  Doc  8B-13m  Filed  l-l»-aBc  MS  an| 


AOmmSTRATIOII 
Federal  Supply  Sewtoe; 


Notice  is  hereby  given  that  the 
Consortium  of  Federal  Academic,  and 
Industry  Logistics  Experts  will  meet 
February  1. 1960.  from  10:00  am  to  12.-00 
noon  in  Crystal  Mall  Building  4.  Room 
1129.  Arlington.  Virginia.  The  purpose  of 
the  meeting  is  to  provide  a  forum  for 
exchange  on  logistics  issues  among 
member  civilian  agendas. 

The  agenda  for  mis  meeting  will 
include  an  update  on  the  fiscal  year  1969 

SBnda  topics  and  a  presentation  on  the 
ysical  Distribution  and  Materials 
Management  Program  at  Penn  State 
University. 

The  meeting  «vil]  be  open  to  the 
public. 

For  further  information  contact 
Mr.  William  B.  Foote.  Assistant 
Commissioner  for  Customer  Service  and 
Marketing.  GSA/FSS.  Washington.  DC 
20406.  telephone  (703)  557-7070. 

Dated  lanuaiy  IS.  igtS. 
Donald  C|.  Gray. 

Commissioner  Federal  Supply  Service.  GSA. 
(FR  Doc  49-1308  Filed  1-17-09: 11  JO  am) 
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Office  of  ttie  Secretary 

Statement  of  Orgenlzatlon,  Functione 
and  DeleQatlone  of  Auttwrlty 

Part  A.  Office  of  the  Secretary,  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  is  amended  to  reflect  the 
current  organization  within  the  Office  of 
the  Assistant  Secretary  for  Management 
and  Budget.  Specifically.  Chapter  AM. 
HHS  Management  and  Budget  Office,  as 
last  amended  at  53  FR  25543,  dated  July 
7. 1968.  is  being  reprinted  in  its  entirety. 
In  addition.  Chapter  AMN,  as  last 
amended  at  53  Fit  51587.  dated 
December  22. 1968,  should  have 
reflected  the  deletion  of  paragraphs  a. 
through  |..  under  the  Office  olFinancial 
Policy.  Also  delete  Chapter  AM.  HHS 
Management  and  Budget  Office,  in  its 
entirety  and  replace  with  the  following: 

AM.00    hfiuion-The  mission  of  the 
HHS  Management  and  Budget  Office  is 
to  provide  advice  and  guidMce  to  the 
Secretary  on  administrative  and 
financial  management  excluding 
personnel  management  and  to  provide 


for  the  direction  and  coordination  of 
these  activities  throughout  the 
Department  on  a  day-to-day  basis. 

AM.  10    Organixation.  The  HHS 
Management  and  Budget  Office,  headed 
by  the  Assistant  Secretary  for 
Management  and  Budget  who  reports  to 
the  Secretary,  consists  of  the  following 
organizations: 
The  Immediate  Office  of  the  Assistant 

Secretary  for  Management  and  Budget 

(AM): 
Office  of  Management  and  Acquisition 

(AME): 
Office  of  Budget  (AML): 
Office  of  Information  Resources 

Management  (AMM); 
Office  of  Finance  (AMN): 

AM.20    Functiona 

A.  The  Immediate  Office  of  the 
Assistant  Secretary  for  Management 
and  Budget  (AM)  provides  executive 
direction,  leadership  and  guidance  to  the 
ASMB  components.  The  Assistant 
Secretary  for  Management  and  Budget  is 
the  principal  adviser  to  the  Secretary  on 
all  aspects  of  administrative  and 
financial  management  By  delegation 
from  the  Secretary,  the  incumbent 
exercises  the  full  Departmentwide 
authority  of  the  Secretary  in  the 
assigned  areas  of  responsibility. 

B.  The  Office  of  Management  and 
Acquisition  (AME)  provides 
Departementwide  policy  leadership  and 
advises  senior  HHS  officials  on 
management  issues  related  to 
reorganizations,  delegations  of 
authority,  postal  management  real 
property,  space  management 
occupational  safety  and  health,  and 
emergency  preparedness;  administers 
reports  clearance,  records  management 
equal  employment  opportunity, 
telecommunications,  and  space 
management  programs  for  the  Office  of 
the  Secretary:  manages  and  operates  the 
HHS  Fitness  Center  provides 
administrative  and  facilities 
management  services  to  HHS 
components  in  the  Southwest 
Washington  D.C.  area  complex  which 
include  mail,  property  management 
supplies,  facilities  maintenance, 
physical  security,  reprographics,  and 
other  office  services:  provides 
Departmental  leadership  in  the  areas  of 
procurement  discretionary  grants,  and 
logistics  through  poUcy  development   ' 
oversight  and  training:  manages  the 
Department's  Small  and  Disadvimtaged 
Business  Utilization  Program:  and 
awards  and  administers  contracts  in 
support  of  the  Office  of  the  Secretaiy. 

C  The  Office  of  Budget  (AML) 
oversees  preparation  of  the 
Departmental  budget  estimates  and 


forecasts  reeources  required  to  support 
programs  and  activities  of  the 
Department;  analyzes  budgetary  and 
financial  management  implications  of 
new  or  prcq>osed  legislation,  programs 
or  activities;  appraises  programs, 
activitiet  and  operations  in  terms  of  the 
policies,  goals,  and  objectives  of  the 
Department;  operates  the  HHS 
integrated  funding  system;  recommends 
and  administers  policies  and  procedures 
for  allocation  and  control  of 
employment  ceilings.  Through  studies, 
analyses  and  other  survey  methods, 
assesses  the  management  processes  and 
structures  of  the  Department  to  ensure 
cost-effective  and  efficient  practices. 
With  particular  reference  to  the  Office 
of  the  Secretary  (OS),  is  responsible  for 
the  overall  formulation,  presentation, 
and  execution  of  the  OS  budget;  serves 
as  the  focal  point  for  OS  budget 
operations,  providing  assistance  in  the 
development  of  budget  policy  and  the 
management  of  positions  and  financial 
resources  for  the  OS. 

D.  The  Office  of  Information 
Resources  Management  (AMM)  advises 
the  Secretary  and  the  Assistant 
Secretary  for  Management  and  Budget 
on  issues  and  policies  pertaining  to  the 
utilization  of  information  resources,  and 
establishes  IRM  control  mechanisms 
and  administera  die  Department's  IRM 
strategic  plan;  giddes  and  oversees  the 
development  of  information  systems  and 
communication  netwoiics;  develops 
strategies  and  frameworks  for  regional 
information  systems;  formulates  and 
coordinates  the  Department's  policies 
on  the  creation,  processing,  handling, 
storage,  dissemination  and  disposition 
of  information;  guides  and  oversees  the 
Department's  printing  management 
programs;  provides  and  supports 
automated  data  processing  and 
communications  equipment  and 
administrative  application  systems  for 
the  Office  of  the  Secretary:  and 
develops  and  supports  Decision  Support 
Systems  for  top-level  Departmental 
managers. 

E  The  Office  of  Fmance  (AMN) 
advises  the  Secretary  on  all  aspects  of 
financial  management  directs,  oversees 
and  coordinates  financial  management 
activities  across  the  Department 
provides  leadership  and  coordination  in 
the  development  of  HHS  financial 
systems,  including  their  design, 
development  and  modification;  serves 
as  Departmental  liaison  with  GAO, 
OMB,  Traasury  and  other  federal 
agencies  on  financial  mattere;  manages 
the  Department's  Financial  Integrity  Act 
Program;  maintains  Departmental 
finance  and  accounting  standards; 
resolves  monetary  audit  findings  and 


findings  involving  deficiencies  in 
grantee/contractor  accounting  and 
management  systems;  directs  the 
regional  review  and  negotiation  of  cost 
allocation  plans  and  indirect  cost  rates; 
formulates  audit  resolution  policy,  cost 
principles,  and  other  policies  for 
determining  and  reimbursing  costs  of 
grantee/contractor  oi^ganizations  and 
serves  as  Departmental  liaison  with 
OMB  and  other  Federal  agencies  in 
these  areas;  recommends  and 
implements  Departmental  budget 
execution  policies  and  procedures  and 
serves  as  the  focal  point  for  dealing  with 
OMB  on  these  matten.  In  addition, 
manages  the  Deparbnent-%vide  Payment 
Management  System  which  pays  aU  of 
the  Department's  grants  and  provides 
service  to  odier  Departments;  and 
manages  the  day-to-day  finance  and 
accoimting  activities  of  the  Office  of  the 
Secretary /Office  of  Human 
Development  Services. 

Date:  January  12, 1969. 
8.  Andioay  MoCann, 
Assistant  Secretary  for  Management  and 
Budget. 
[FR  Doc  8B-1244  Filed  1-19-ea;  a-45  am] 


Alcohol.  Drug  Abuee,  and  Mental 


nesaaren  uainoniuauun  riuyiani  to 
Iteduoe  the  Spread  of  AIDS  by 
Improving  Traaliiieirt  for  Drug  Abuee 


v:  National  Institute  on  Drug 
Abuse,  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 
ACTION:  Notice  of  request  for 
applications. 

Purpose:  This  annoimcement  requests 
applications  for  research  demonstration 
projects  to  improve  the  effectiveness  of 
drug  abuse  treatment  as  an  AIDS 
prevention  strategy.  Statutory  authority 
for  these  grant  awards  is  section  301  of 
the  Public  Health  Service  Act  (42  U.S.C 
241).  Funds  will  be  available  under  this 
announcement  for  (1)  establishing 
treatment  research  units  and  (2)  for 
supporting  individual  and  collaborative 
demonstration  research  projects.  In  both 
cases,  funds  may  be  requested  to  pay  for 
treatment  services  as  well  as  research 
costs. 

The  aim  of  the  grant  program  is  to 
demonstrate  that  improvements  in  drug 
abuse  treatment  result  in  greater 
decreases  in  AIDS-risk  bahavion  than 
treatment  as  usual  Toward  this  goal 
applicants  are  expected  to  design 
carefully  controlled  studies  to 
demonstrate  the  effectiveness  of 
improvements  in  existing  treatment 


strategies,  or  the  efficacy  of  new 
treatment  strategies.  Funding  will  be 
restricted  to  the  treatment  of  drog  abuse 
typically  associated  with  HIV 
transmission.  This  includes  intravenous 
drug  abuae  (optiate  and/cM'  other  drugs) 
as  well  as  typies  of  drug  abuse 
frequently  involving  unprotected  sex  in 
excliange  for  drugs  or  money  to 
purchase  drugs — Le.,  prostitution  or  the 
"sex  for  crack"  phenomenon. 

Backgraund 

AIDS  is  a  serious  medical  disorder 
caused  by  the  Human  Immunodeficiency 
Virus  (HIV).  One  of  die  principal  modes 
of  transmission  of  HIV  is  needle  sharing 
by  intravenous  drug  abusers.  By  recent 
estimate,  31%  of  all  AIDS  cases  involve 
intravenous  drug  use,  which  is  the 
second  most  common  means  of 
transmission  of  the  virus.  Drug  abusers 
may  be  particulariy  susceptible  to  HIV 
infection  due  to  the  suppressive  effects 
of  some  abused  drugs  on  the  immune    " 
system.  While  most  intravenous  drug 
abusen  inject  heroin,  intravenous  use  of 
such  nonopiate  drugs  as  amphetamines 
and  cocaine  occurs  as  well 

In  addition  to  needle  sharing,  some 
intravenous  and  non-intravenous  drug 
usera  frequently  engage  in  unprotected 
sexual  activity,  which  may  rnnilt  in  HIV 
infection  of  themselves  or  their  sexual 
partnen.  Of  particular  public  health 
concern  are  drug  users  who  engage  in 
unprotected  sex  for  drugs,  or  for  money 
to  maintain  a  drug  habit 

Both  IV  drug  abusers  and  non-IV 
usera  who  engage  in  risky  sexual    . 
practices  have  the  potential  for 
spreading  the  virus  into  the  heterosexual 
population.  Approximately  80  percent  of 
all  HIV  infection  cases  attributed  to 
heterosexual  transmission  have  been 
attributed  to  sexual  contact  with 
intravenous  drug  abusers.  In  addition, 
drug  abuse  is  a  major  contributing  factor 
in  the  perinatal  transmission  of  HTV, 
with  over  two-thirds  of  perinatal  cases 
of  AIDS  occurring  in  children  bom  to 
intravenous  drug  abusers  or  their  sexual 
partners. 

While  drug  abuse  treatment  is  widely 
regarded  as  an  effective  AIDS 
prevention  strategy,  a  number  of 
problems  exist  with  current  treatment 
approaches.  These  problems  include 
onacceptably  high  client  dropout  rates 
and  rates  of  illicit  drug  use  during 
treatment  as  well  as  relapse  rates 
following  treatment  Overcoming  these 
problems  is  expected  to  make  drug 
abuse  treatment  an  even  more  effective 
AIDS  prevention  strategy.  In  addition  to 
resolving  problems  with  existing 
treatment  approaches,  new  and 
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improved  IreatnMnt  approaches  must 
also  Im  davelopad. 

The  Nalional  Institute  on  Drag  Abuse 
(NIDA)  has  a  ttrong  coramitaMat  to  bdp 
curb  the  spread  at  HTV  amonf  drug 
ab«uers  and  froB  drue  abusers  to  llielr 
sexual  partners  and  children.  An 
essential  part  of  HlDA't  efforts  in  this 
aree  is  the  developoaent  of  aiore 
effective  treatments  for  dnia  abusers,  so 
that  those  presently  at  risk  Tor  HIV 
infection  have  better  treatment 
available.  NIDA  is  interested  In 
supporting  treatment  research 
demonstration  proiects  directed  at 
eliminating  or  radudng  dr^g  use  (and 
other  briiaviors  which  place  Individuals 
at  risk  for  HIV  faifsction)  by  increasing 
treatment  program  effectiveness. 

Deacriptkm  of  Piopaa 

Applications  for  grants  under  this 
snnouncement  must  focus  on  correcting 
deficiencies  in  existing  treetment 
approaches  snd/or  developing  new 
treatment  approaches.  Outcome  must  be 
tailored  toward  reducing  drug  use. 
needle  sharing  and  other  behaviors  that 
place  aa  individual  at  risk  for  HIV 
infection.  The  interventions  can  be 
pharmacological  or  nonphannacological. 
and  may  be  based  in  a  variety  of 
settings  (e.g..  hospitals,  residential 
programs,  outpatient  programs, 
correctional  settings,  etc).  Investigstion 
in  all  types  of  treatment  modalities  is 
encouraged  (including  methadone 
maintenance,  detoxification,  drug-bee 
outpatient,  and  therapeutic  cooununity 
or  inpatient  programs),  as  well  as 
programs  that  seek  to  mainstream  drug 
abuse  treatment  into  the  primary  health 
care  system. 

Applicants  are  expected  to  establish 
new  treetment  slots  with  the  money 
requested,  in  support  of  their  research 
objectives.  While  applicants  may 
request  funds  for  HIV  seropositivity 
testing  and  counseling,  the  focus  of  the 
demonstrstion  program  is  on  reducing 
risk  behaviors  and  HIV  testing  is  not 
required. 

Tnatmeat  Reaearch  Unita 

One  type  of  award  possible  under  this 
announcement  ia  to  establish  facilities 
for  conducting  controlled  studies  of 
treatment  effectiveness.  Treatment 
Research  Units  (TRUs)  are  expected  to 
be  fully  staffed  and  operational  clinical 
research  components,  in  which 
established  investigators  in  th» 
treatment  research  Tield  are  provided 
with  resources  for  designing  and 
conducting  studies  on  treatment 
effectiveness.  Funding  for  TRUs  trill 
include  costs  for  both  clinicsl  and 
research  activities.  Including  patisBt 
care  costs  and  staff  to  recruit  subiects. 


provide  foOowap.  etc  In  addition  to 
providing  the  resources  neoesssry  for 
establishing  and  operating  a  fully- 
equipped  traatBMnt  research  unit.  TRUs 
are  intended  lo  provide  qualified 
investigators  with  maximom  flexibility 
in  using  sock  fodlities  lo  adHtess 
treatment  ressarch  iseoes.  Thus,  while 
the  overall  plaa  lor  establishing  s  TRU 
will  be  subtsct  to  IRG  review,  selectioa 
end  spproval  of  rsseaich  studies  to  be 
conducted  within  each  TRU  wrill  follow 
review  and  rareaimandstion  by  an 
outside  Bctsatlfit  Advtoory  Group, 
which  ariQ  be  appototed  by  each  facility. 

Each  TRU  aMy  be  tailored  to  the 
specific  research  interests  of  the 
treatment  imresti9ator(s).  and  be 
orgaoiasd  around  a  research  theme  or 
set  of  general  research  objectives.  For 
example,  one  TRU  may  involve  a 
residential  drug-free  treatment  program 
end  study  facturs  related  to  dropout 
from  treatment,  while  another  lllU  may 
involve  a  methadone  maintenance 
program  and  study  factors  related  to 
illicit  drug  use  during  treatment  Still 
another  facility  may  focus  on  the 
development  of  new  pharmacological 
treatments  for  drug  abuse.  While  the 
major  focus  of  TRUs  must  be  on 
improving  treetment  effectiveness, 
individual  projects  may  address  rH"<f-yl 
facton  that  contribute  to  poor  treatment 
performance  or  to  relapse  follo«ving 
treatment 

Each  appUcatloa  for  a  TRU  must 
include  plans  for  establishing  and 
operating  the  TRU.  as  well  ss  a  general 
overview  of  en  expected  5-year  research 
plan.  The  researdi  plan  should  provide 
s  statement  of  research  directions  and 
tjrpes  of  projects  to  he  conducted  in  llie 
TRU.  Detailed  research  protocols  are 
not  required  as  part  of  the  application, 
but  applicants  uiould  Include 
descriptions  of  general  research 
methods  that  are  expected  to  be 
employed,  types  of  treatment  to  be 
evaluated,  and  characteristics  of  patient 
populations  to  be  involved  in  the 
reseerdi.  Appiicetions  must  also  include 
plans  for  establishing  and  operating  the 
Scientiflc  Advisory  Group  (including 
types  of  expertise  needed,  criteria  and 
process  for  selection  of  membere,  plans 
for  operation  of  the  Group,  and  its 
relationship  to  the  TRU),  establishing 
linkages  with  the  treatment  community, 
protection  of  human  subjects,  and 
information  dissemination.  Applicants 
should  specify  how  the  effects  of 
treatment  improvement  on  high-risk 
behaviore  for  HIV  transmission  will  be 
assessed.  Applicants  should  provide 
adequate  information  regarding 
available  facilities  snd  staff,  so  that  the 
IRG  process  may  adequately  review  die 
applicant's  capability  and  the  feasibility 


of  the  plans  to  establish  the  TRU. 
Because  their  focus  will  differ,  each 
program  is  expected  to  have  unique 
staffing  needs,  which  must  be  addressed 
in  the  grant  application.  All  TRUs  are 
expected  to  create  new  treatment 
capacity,  and  mHie  of  the  funds 
provided  under  this  snnouncement  can 
be  used  to  replace  funding  for  existing 
treatment  slots  (slthot^h  it  is 
permissible  to  add  staff  to  a  facility 
containing  both  previously  existing  and 
new  treatment  Jots).  Up  to  $10  million 
will  be  evailable  to  fund  5  or  more  TRUs 
(i.e..  sverage  cost  tz  million/grant) 
under  this  category. 

Research  Demonttratiaa  Projeda 

The  second  type  of  award  possible 
under  this  announcement  is  for 
individual  or  collaborative 
demonstration  research  projecta.  llie 
purpose  of  these  projects  is  to 
implement  and  test  promising  treatment 
strategies  that  have  not  been  widely 
used.  In  planning  these  projects, 
investigatora  are  expected  to  use  the 
moet  rigorous  methodology  consistent 
with  the  purposes  of  the  research.  It  is 
expected  that  sound  metfiodologies  will 
be  employed  in  all  researdi  activities. 
Thus,  an  investigator  may  wish  to 
demonstrate  the  effectiveness  of  dosing 
schedule  in  methadone  maintenance 
programs  by  randomly  assigning 
subjects  to  fixed  dose  vs.  flexible  dose 
schedules,  while  another  investigator 
may  wish  to  demonstrate  the 
effectiveness  of  treatment  regimens  by 
randomly  assigning  subjects  to  two 
ty-pes  of  treatment  programs.  However, 
it  is  recognized  that  experimental 
designs  involving  random  assignment  of 
subjects  to  treatments  and  double  blind 
strategies  may  not  be  appropriate  for  all 
circumstances.  In  such  cases,  other 
types  of  controls  may  be  used,  including 
single-subject  experimental  designs, 
case  controls,  regression-discontinuity 
designs,  etc.  Applicants  having  access  to 
a  large  number  of  programs  are 
encouraged  to  conduct  collaborative 
studies. 

Research  demonstration  projects  are 
expected  to  include  the  creation  of  new 
treatment  slots.  In  designing  research 
demonstration  projects,  the  crucial 
importance  of  a  sound  evaluation  plan 
and  qualified  research  staff  cannot  be 
over-emphasized.  Many  agencies 
providing  treatment  services  have  a 
research  department  but  those  who  do 
not  may  wish  to  enter  into  collaboration 
with  well-qualified  researchers.  All 
applications  must  address  issues  of 
project  feasibility,  implementation  of  the 
intervention,  study  design,  sampling 
procedure,  instrumentation  and 


measurement  data  collection,  tracking 
of  clients,  followup.  and  data  analysis, 
as  appropriate. 

•  Applicants  should  specify  how  the 
effects  of  treatment  on  high-risk 
behaviore  for  HIV  transmission  will  be 
assessed. 

•  In  collaborative  arrangements, 
organizational  lines  of  control  and 
arrangements  for  cooperation  by 
treatment  programs  and  agencies  must 
be  cleariy  specified 

•  The  application  should  also  include 
an  information  dissemination  plan,  to 
assure  that  research  findings  are 
communicated  to  the  treatment  field  in  a 
timely,  efficient  fashion. 

•  Applicants  should  provide  adequate 
information  regarding  available 
facilities  and  staff,  as  well  as  plans  to 
acquire  new  staff, 

•  Evidence  that  programs  have  been 
involved  in  researdi  data  collection  may 
be  useful  in  supporting  an  application. 

While  the  costs  of  individual  grants 
may  differ  widely,  it  is  expected  that  20 
grants  will  be  funded  in  this  category,  at 
an  ave/T^ge  cost  of  $1  million  each. 

Allowabia  Costs 

For  both  Treatment  Research  Units 
and  Individual  or  collaborative  research 
demonstration  projects,  funds  may  be 
expended  on  bed/slot  costs,  rental  and 
operation  of  facilities,  approved 
renovation  and  modification  of  facilities 
(subject  to  limits  and  conditions 
specified  in  Public  Health  Service  grant 
policy),  equipment  costs,  hiring  and 
training  of  staff,  program  management 
coordination  of  health  and  social 
services,  and  other  costs  normally 
allowable  under  existing  Public  Health 
Service  grants  policy.  No  funds  from 
these  research  demonstrations  grants 
may  be  used  for  new  construction  or  to 
replace  funding  for  existing  treatment 
slots.  Applicants  are  advised  to  request 
budgetary  funds  for  two  roimd  trips  to 
Washington,  DC  each  year  (2  days  per 
trip)  to  confer  with  project  officen  and 
review  findings. 

hwhiskMi  of  Womaii  and  Minotitiss  in 
Study  Popalatkns 

ADAMHA  urges  applicants  for  grants 
to  give  added  attention,  where  feasible 
and  appropriate,  to  the  inclusion  of 
women  and  minorities  in  study 
populations  for  research  on  clinical 
studies  of  treatment  and  treatment 
outcomes.  If  women  and  minorities  are 
not  included  in  a  given  study,  a  clear 
rationale  for  their  exclusion  must  be 
provided.  Investigatora  are  reminded 
that  merely  Including  arbitrary  numbere 
of  women  and  minority  group 
participants  in  a  given  study  is 


insufficient  to  guarantee  generalization 
of  results. 

Protecthn  of  Human  Subjects 

Grants  funded  under  this  RFA  are 
subject  to  the  requirements  of  45  CFR    ' 
Part  46,  Protection  of  Human  Subjects. 
These  regulations  are  available  firom  the 
Office  for  Protection  fivm  Research 
Risks.  National  Instihites  of  Health. 
Bethesda.  MD  20892.  Telephone:  (301) 
496-7041. 

Because  of  the  expedited  schedule  for 
review  and  award  of  these  grants, 
certifications  of  Institutional  Review 
Board  (IRB)  approval  should  accompany 
applications  for  TRUs  and  individual/ 
coUaborative  demonstration  projects.  It 
is  recognized  that  some  or  all  of  the 
specific  research  studies  to  be 
conducted  by  a  TRU  may  not  have  been 
developed  at  the  time  the  application  is 
submitted.  However.  IRBs  should  review 
the  overall  plan  for  die  TRU.  e.g.,  patient 
recruitment  plans,  types  of  treatment 
proposed,  methodology,  and  study 
populations.  To  the  extent  that  specific 
stodies  are  described  in  the  application, 
these  also  must  be  reviewed  and 
approved  by  the  IRB  prior  to  submission 
of  the  application.  For  specific  studies, 
IRB  review  and  approval  must  be 
obtoined  and  documentation  submitted 
to  NIDA  prior  to  involvement  of  human 
subjects  in  specific  research  stodies 
conducted  by  TRUs. 

In  addition,  all  applicants  are  advised 
to  obtain  from  their  KB,  a  copy  of  the 
*X«uidance  for  Institotional  Review 
Boards  for  AIDS  Stodies,'*  which  was 
disseminated  from  the  Office  for 
Protection  from  Research  Risks  (OPRR) 
on  December  16. 1984.  If  a  copy  is  not 
available  locally,  one  may  be  obtoined 
from  OPRR.  Building  31.  Room  4B09. 
National  Institotes  of  Health,  Bethesda. 
MD  20892.  or  by  telephone  on  (301)  496- 
7005.  This  office  may  be  contacted  for 
advice  on  how  to  deal  with  difficult 
human  subjects  protections  issues  in 
AIDS  research. 

Progress  Reports  and  Final  Report 
Requirenients 

At  6-month  intervals,  grantees  must 
provide  reports  describing  their 
progress,  problems  encountered  in 
implementing  their  TRU  or  project  plan, 
proposed  strategies  lot  resolving  such 
problems,  and  date  on  modalities  in 
which  treatment  is  provided  number  of 
new  treatment  slots  created  utilization 
of  slots,  retention  rates,  and  number  of 
clients  or  patients  treated  widiin  each 
modality. 

In  addition,  TRUs  must  provide 
descriptions  of  all  projects  and  copies  of 
all  protocols  at  the  time  they  are 
approved  by  the  Scientific  Advisory 


Group  and  before  they  are  initiated. 
TRUs  must  provide  copies  of  research 
findings  (and  resulting  publications) 
from  each  project  conducted  in  the  TRU. 
At  the  end  of  the  period  of  support  for 
demonstration  projects  grants,  3  copies 
of  a  final  report  should  be  submitted  to 
NIDA  within  90  days.  This  final  report 
should  include  a  complete  description  of 
the  intervention  provided  number  and 
characteristics  of  clients  served  and 
research  findings.  Also,  as  appropriate, 
the  final  report  should  include  a 
description  of  collaborative 
arrangements,  special  materials  (such  as 
therapy  manuals)  developed  in 
implementing  the  mtervention, 
implications  for  reducing  the  spread  of 
HIV  infection  among  dr^g  abusers,  etc 

AppocatioB  Procedure 

Eligibility 

Treatment  Research  Units, 
Applications  for  Treatment  Research 
Units  may  be  submitted  by  public  or 
private  for  profit  or  nonprofit 
organizations  such  as  univenities. 
colleges,  hospitals,  units  of  State  cm*  local 
governments,  and  eligible  agencies  of 
the  Federal  Government  Organizations 
headed  by  women  and  minority  staff  are 
encouraged  to  apply. 

Individual  or  Collaborative  Projects. 
Applications  for  individual  or 
collaborative  research  treatment 
demonstrations  may  be  submitted  by 
public  or  private  nonprofit  or  profit- 
making  community  organizations  such 
as  univeraities,  colleges,  hospitols, 
laboratories,  units  of  Stote  or  local 
governments,  and  eligible  agencies  of 
the  Federal  Government  The  term 
''community"  refere  to  geographic 
service  areas,  and  may  indude  Stotes  as 
well  as  metropolitan  areas  and  rural 
districts.  Organizations  headed  by 
women  and  minority  staff  are 
encouraged  to  apply. 

Application  Process 

Stote  and  local  government  agendes 
may  use  form  m&-5161  (revised  3/86). 
All  other  applicants  should  use  the 
stondard  mS-39e  (revised  9/86) 
research  grant  application  form.  "AIDS 
Researdi:  Heseareh  Demonstration 
Program  to  Reduce  the  Spread  of  AIDS 
by  hnproving  Tteatment  for  Drug 
Abuse"  should  be  typed  in  Item  #  2  on 
the  face  page  of  the  application. 
Separate  applications  are  required  for 
TRUs  and  demonstration  projed  grants. 

Application  kits  containing  the 
necessary  forms  and  instructions  may 
be  obtained  from  business  offices  or 
offices  of  sponsored  researdi  at  most  ^ 
universities,  colleges,  medical  schools. 
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Grants  fcliMfint  Unmch.  NaHoml 
fcMtttal*  oa  Drag  Aboe.  Saae  Ptohm 
Um.  Room  VhU.  RodnrfHc 
M«7l«Ml  aOBB7.  (301)  44»-0nO 
Th*  natrativ*  portion  of  the 
•ppUcatioB  (Mcthm  A-0  of  the  PHS 
308).  Indndlng  taMn  and  charts  should 
not  exceed  10  pagea.  Those  exceeding 
this  page  limitatian  oiay  be  rejected  by 
the  Division  of  Research  Grants.  NDi 
The  signed  original  and  23  permanent 
legible  copies  of  the  complete 
sppUcation  should  be  sent  toe 
AIDS  Coordinator,  Division  of  Research 
Grants,  NIH  Westwood  BIdg.,  Room 
0. 5333  Westbard  Avemw.  Bethesda, 
Maryland  208B2. 

Applicants  are  strongly  advised  to 
contact  the  Deputy  CUeC,  Tiaatraent 
Research  Braach,  NIDA.  prior  to 
submitting  applications  to  dtoeasa  the 
nature  and  extent  of  their  profect  plans. 
Further  infotie tioa  and  consahation  on 
program  requirements  can  be  obtained 
from: 

Frank  Tmis.  Ffi.D.,  Deputy  Chief. 
Treatment  Research  Branch.  Division 
of  Clinical  Research.  National 
Institute  on  Drug  Abuse.  5800  Fishers 
Lane.  Room  10A-3a  RockviOe, 
Maryland  20857.  Telephone:  (301)  443- 
4080 

Letter  ofbUent 

Prospective  applicants  are  asked  to 
submit,  by  February  8.  a  letter  of  intent 
that  includes  a  descriptive  title  and  a 
short  abstract  of  the  proposed  research 
demonstration,  the  name  and  address  of 
the  principal  investigator,  and  the  names 
of  other  key  personnel  (if  available),  and 
the  number  of  this  Request  for 
Applications  (DA  8»-01). 


Altuuu^  a  latlsr  of  Intaat  is  not 
required,  is  not  bii 
enter  into  the  i 

applications,  the  infonnalioa  whkh  It 
coBtalna  is  axtrerady  helpfnl  ia  plamiing 
for  the  ravlaw  of  applications.  It  allows 
NIDA  staff  to  aatlmata  the  potential 
review  wofldoad.  aod  to  avoid  posaiMa 
conflict  of  faitarest  In  the  seview. 

The  letter  of  intaat  should  be  seat  to: 
Kursheed  Asghar,  PhJ)..  Chief. 
ExtramuralPoUm  and  Ptoiact  Review 
Branch.  OtDoa  of  Sdenca.  National 
Institute  on  Drag  Abase.  Paiklawn 
Building.  Room  10-42. 8800  Flahan 
Lane.  Rockirille.  Maryland  20857. 
(301)  443-2755. 

Intergovenunental  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12372. 
as  implemented  through  Dill  IS 
regulations  at  45  CFfL  Part  100.  are 
applicable  to  this  program,  lluough  this 
process.  States,  in  ooasultation  with 
local  goaeraments,  are  provided  the 
opportunity  to  review  aiid  comment  on 
applications  for  Federal  financial 
assistance.  AppHcants  should  contact 
the  Stete's  Single  l^Dfatt  of  Contact 
(SPOC)  as  ear^  as  possible  to 
detennine  the  applicable  procedure.  A 
current  listing  of  SPOCs  will  be 
endoeed  arftfa  the  application  kit  SPOC 
comments  should  be  forwarded  to: 
Chief.  OCBoe  of  Bxtramnral  Ptriicy  and 
Profect  Review.  OCBca  of  Science.  NIDA. 
5800  PIshera  Lane.  Room  10-42. 
RockviUa.  Maryland  20057.  by  May  8. 

looa 

Review  Proeem 

Applications  received  under  this  RFA 
will  e%  revieweo  for  scientific  merit  by 
an  Initial  Review  Group  (IRG). 
consisting  primarily  of  non-Federal 
technical  md  scientific  experts. 
However,  appHcatioas  that  are 
inoompiata  for  review  or  non-responsive 


Mw  a. 


Applications  under  titis  RFA  not 
received  by  the  Maich  %.  1980  deadline 
cannot  be  accepted  Late  appbcatkaas 
will  be  retaraad  lo  the  eppbcants 
without  further  ooaaideralian. 

Review  Criteria— Treatment  Reeearch 

UnitB 


Criteria  far 
applicatioas  far 
Units  will 


•  Scientific  clinical  and  technical 
merit: 

•  fnititwtinnsi  maaaitawnt  nf 
adeqaate  space  and  other  resooroes 
necessary  for  the  establishing  of  s  unit 
to  support  high-quality  reeearch  on  the 
treatment  of  drag  ab«Me: 

•  Experience  and  demonstrated 
abUity  of  the  applicaat  institution  to 
estabHsh  and  opasate  health  can  and 
research  fadlitiasof  thaMghsst  quality: 


to  this  RFA  arill  be  screened  oat  by 
NIDA  staff  upon  receipt  and  retained  to 
the  appbcants  without  further 
consideration. 

Those  applications  which  ara 
complete  and  responsive  may  be 
subjected  to  a  triage  by  an  IRG  to 
determine  whether  they  are  competitive 
ralative  to  other  appHcatioas  received  in 
response  to  this  RFA.  NIDA  will 
withdraw  from  hutbm  review  those 
applications  judged  to  be 
nnwrjnnipetltive  and  notify  the  applicant 
and  institutional  business  official.  Those 
applications  judged  to  be  competitive 
arill  be  forther  evaluated  for  scientific/ 
technical  merit  by  an  IRG  convened  for 
this  purpose. 

Depending  on  the  number  of 
applications  reaching  the  final  peer 
review  for  scientific  merit,  the  summary 
stataaaent  prepared  may  reflect  the  use 
of  a  stiactarad  aMqaa.  This  term  refers 
to  a  famat  used  ta  reduce  the  amount  of 
written  amtarial  submiUed  by  die  Initial 
Review  Groap  aieaibafs  in  preparing 
dieir  evafaationa.  whle  awinlaining  the 
requirement  for  thiaiiaghiisss  in  review 
by  focusing  on  the  major  strengths  and 
weaknesses  of  each  application 
reviewed. 

Notification  of  the  review  outcome 
will  be  sent  to  the  apphcant  after  the 
initial  review.  AppMations  arill  receive 
a  second-level  review  by  the  National 
Advisory  Council  on  Drag  Abuse  which 
may  be  based  on  poUey  as  weO  as 
scientific  merit  considerations. 

Application  Receipt  and  Review 
Schedule 

Applications  received  under  this  RFA 
arill  be  reviearad  under  the  accelerated 
special  applications  process  (ASAP) 
provisions  established  for  AIDS 
research.  The  deadlines  and  award 
dates  shown  below  have  beea 
established  by  Division  of  Research 
Grants.  NIR 


tote 


Sipia. 


•  OrganixaUonal  arrangements  of  the 
TRU  within  the  applicant  institution, 
including  lines  of  administrative 
authority  and  control,  evidence  of 
administrative  support  and  institutional 
commitment  to  the  unit 

•  Qualifications  and  experience  of  the 
scientific  and  clinic  directors  and 
clinical  and  research  staft  indudii^ 
previous  peer-reviewed  research  project 
support 


•  Soundness  of  the  plan  for  the 
establishment  and  operation  of  clinical 
and  research  activities  arithin  the  TRU; 

•  Availability  of  a  sufficient  research 
client  population; 

•  At^ggpffialBiiMa  aad  adequacy  of 
plaaa  for  iistshlishnifinl  aad  operation  of 
an  ouUide  Sdanlific  Adviaoiy  Groap  lo 
review  and  appeova  rssaoich  plans  and 
protocols,  iadadiag  provisiens  to  easore 
the  selection  of  sdanlists  arith 
appropriate  oiq^ftiaa  and  to  ensure  the 
adoption  of  hi^  standards  of  exodlence 
for  review  of  protecaU; 

•  Establithmant  of  appropriate 
review  criteria  for  use  ^  the  Scientific 
Advisory  Group: 

•  Potential  of  the  proposed  facility  to 
provide  new  and  programmaticaBy 
relevant  knoarledtee  regarding  the 
efficacy  and/or  emdenty  of  specific 
interventions  for  treatment  of  drag 
abusers; 

•  Adequacy  af  provisions  for 
assessment  of  treatment  outcome,  and 
impact  of  treatment  on  IflV; 

•  AdeqtMcy  of  inftnraatian 
dissemination  plan: 

•  Tae  appiu|iilateBCSS  of  budget 
estimates;  and 

•  Adequacy  of  provisions  for  tiie 
protection  of  aanan  subjects. 

Award  Criteria — Tmaimeat  Research 
Unite 


Funding  to  aatabiishTRUs  win  be 
limited  to  institutions  arith 
oiganizational  capability  to  establish, 
operate,  and  maintain  a  hi^h-qaality 
treatment  research  facility.  The 
institution  mast  also  be  ariUiog  to 
provide  administrative  management  of 
the  external  review  of  research 
protocols  to  be  conducted  arithin  the 
facility,  and  to  provide  administrative 
support  and  a  strong  ooaaaitnient  la  the 
goals  and  obfcclives  af  the  TRU.  TSU 
applications  recommended  for  approval 
by  the  Natioiul  Advisory  Cawncil  on 
Drug  Abuse  arill  be  caasidered  for 
funding  on  the  basis  ot 

•  Overall  scientific  clinical,  and 
technical  merit  of  the  proposed  TRU. 
determined  by  peer  reviear; 

•  Potential  contributions  to  reducing 
the  spread  of  FBV  infection  through 
investigation  of  more  effective 
treatments  for  drug  abusers; 

•  Appropriateness  of  budget 
estimates: 

•  National  priorities  fai  the  drug  abuse 
treatment  field; 

•  Adequacy  of  prolectian  of  hamaa 
subjects; 

•  Geographic  and/er  pingi  em 
balance: 

•  Comments  racaivadkoM  the  State 
Single  Point  of  Contact  and 

•  Availability  of  funds. 


Review  Criteria— Imliviikial  or 
Coltaborative  Pivfecte 

Criteria  for  aierit  review  of 
applications  for  individaal  and 
collaborative  reaearcn  demonstration 
projects  ariU  indade  tfie  following: 

•  SckiatiBc  dhrical  and  tedmical 
merit  of  the  applicatioa: 

•  Potential  of  die  proposed  project  to 
IHovide  new  knewlcMlge  regarding  the 
efficacy  and/or  efficiency  of  specific 
interventions  for  treatment  of  drug 
auuBers: 

a 

•  Potential  contrRnitiuu  of  me  project 
to  curtailing  the  spread  of  IflV  inflection 
among  dnag  abusers  and/or  their  sexual 
partaers  aod/or  their  offspring. 

•  Adequacy  of  provisions  for 
assessment  of  treatanent  outcome,  and 
potential  iaqiact  (^treatment 
improvement  on  tiie  qaead  of  HIV 
infection; 

•  Adequacy  of  information 
dissemination  plan; 

•  Qualifications  and  experience  of  the 
principal  investigator,  clinic  director, 
clinical  st^  and  other  key  personnel; 

•  Availabffity  of  adeqaate  facilities, 
other  resources,  and  collaborative 
arrangements  necessaiy  for  die 
treatment  deaamstntian:  and 

•  Adequacy  of  provisions  for  the 
proteirtion  of  human  subjects. 

A  want  Criteria    laditiduul  or 
Collaborative  Projects 

Applications  reoaamended  for 
approval  by  the  National  Advisory 
GDuncU  on  Drug  Abuse  will  be 
considered  for  funding  on  the  basis  of: 

•  Overall  scientific  clinical,  and 
technical  merit  of  the  pn^iosed 
treatment  expansimi.  determined  by 
peer  review: 

•  Potential  contributions  of  the 
research  area  to  reducing  the  spread  of 
HIV  infection  through  development  of 
more  effective  treatments  for  drug 
abusers; 

•  Appropriateness  of  budget 
estimates; 

•  Nation^  priorities  in  the  drug  abuse 
treatment  field; 

•  Program  balance; 

•  Adequacy  (rf  provisions  for  the 
protection  of  human  sabjects; 

•  Conuoenls  received  from  the  State 
Single  Point  of  Contact  and 

•  AvattabUity  of  fends. 

Twins  and  Conditions  of  Snppnrt 

Grant  fends  auy  be  used  far  expenses 
clearly  related  and  necessary  la 
establish  aad  openia  TRUa.  and  to 
conduct  tirataa'Bt  diaannstrati— 
projects,  iacfawiing  both  direct  casta 
which  can  be  specifically  identified  aridi 


the  project  and  aUoaraUe  indirect  costs 
of  the  institution.  These  costs  mast  be 
justified  in  terms  of  researdi  objectives, 
mediods.  and  designs  which  promise  to 
yield  generalizable  knowledge  and/or 
make  a  significant  cootribatioo  to 
theoretical  concepts. 

Grants  must  be  administered  in 
accordance  widi  the  PHS  Grants  Policy 
Statement  (DHHS  Publicatioa  No. 
(OASH)  82-50-000  GPO-017-020-0009^- 
7  (rev.)  lanuaiy  1, 1987.  available  for 
$4.50  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402).  Title  42 
of  the  Code  of  Federal  Regulations 
(CFR).  Part  52.  "Grants  for  Research 
Projects,"  is  applicable  to  these  awards. 
While  references  to  other  applicable 
regulations  may  be  found  in  the 
aforementioned  reference,  spedal 
attention  is  called  to  42  CFR  Part  2. 
"Confidentiality  of  Alcohol  and  Drag 
Abuse  Patient  Records." 

Period  of  Siqn>eft 

Support  will  be  provided  for  a  period 
of  up  to  five  years  (renewable  for 
subsequent  periods)  subject  to 
continued  availability  of  funds  and 
progress  achieved. 
loaephR.1 


Associate  Administrator  for  Management 

Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration. 
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Food  and  DraQi 

Consumar  Parttdpntton;  Opon 


:  Food  and  Drug  Admiiristration. 
HHS 
ACnow;  Notice. 

suMMMnr:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consamer  meetings: 
Orlando  District  Office,  diaired  by 
Douglas  D.  Tolen.  District  Director.  The 
topic  to  be  discaased  is  food  safety. 
date:  Thursday.  January  2&  1980. 1:30 
p.m.  to  3  p.m. 

jUNMCOS:  Auditorium  Sunshine  Center. 
Office  on  A^ng.  330  Fifth  St..  North.  St 
Petersburg.  FL  33701. 
FOR  FURTNER  RVORMaiKW  OOHTACn 

Lynne  Isaacs.  Consumer  Affairs  Officer. 
Food  and  Drag  Administration.  7200 
Lake  EUenor  Dr,  Orfanda  FL  328081 
407-855-OOOa 

New  Orieans  District  Office,  chaked 
by  Robert  O.  Btartz.  District  DIraclor. 
The  tapic  to  badiscHSsed  is  health 
fraud. 


SIM 
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DA-ra:  Thursday.  February  10.  IflSa  8:30 

•.m.  to  3:30  p.111. 

AODMaa:  Holiday  Inn.  Magnolia  Rms.  1 

and  2.  2375  North  State  St..  fsckBon.  MS 

39202. 


MM  nmTNni  a^owauTiow  contact: 
Barbara  Loyd.  Conaumer  AfTairi  Officar, 
Food  and  I>rug  Administration.  4296 
Elysian  Fields  Ave..  New  Orleans.  LA 
70122.  504-5a»-242a 
•uPM^MnfTANv  w^oiwaaTioii  The 
purpose  of  the  Orlando  District  OfDce 
meetini;  is  to  encourage  dialogue 
between  consumers  and  FDA  ofTicials, 
to  identify  and  set  priorities  for  current 
and  future  health  concerns,  to  enhance 
relationships  between  local  consumers 
and  FDA's  district  offices,  and  to 
contribute  to  the  agency's  consumer 
education  programs. 

The  purpose  of  the  New  Orleans 
District  Office  meeting  is  to  educate  and 
inform  the  public  of  matters  pertaining 
to  consumer  fraud  and  quackery,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
consumer  education  programs. 

Dated:  |anuary  13. 1988. 
^tiBl   lliiilhu. 

Acting  Anociala  Commiuionerfor 
Regulatory  Affain. 

|FR  Doc.  88-1286  Filed  l-l»-«8: 8:4S  am| 
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National  Inatitutaa  Of  Hoalth 
Programa  for  Support  olMliiuiHlaalw 


Notice  is  hereby  given  that  the 
National  Institutes  of  Health  [\IH)  will 
hold  the  first  of  a  series  of  five  regiooal 
public  meetings  to  be  conducted  under 
the  auspices  of  the  OfTice  of  the 
Director.  NIH.  on  "I>rograma  for  Support 
of  Minorities  in  Biomedical  Research." 
The  purpose  of  the  meetings  is  two-fold: 

(1)  To  provide  current  information 
concerning  the  activities  of  the  NIH  by 
describing  in  broad  terms  existing 
programa  offered  by  NIH.  and 

(2)  To  solicit  through  public  testimony 
the  views  of  biomedical  researchers, 
university  faculty  and  administrators, 
representatives  of  professional  societies, 
and  other  interesteid  parties  regarding 
the  nature  and  scope  of  programs  to 
attract  and  support  minoritias  in 
biomedical  research. 

The  first  meeting  will  be  held  on 
Wednesday.  March  ft  180a  from  8:30 
ojn.  to  5M)  p.m.  at  fackson  Stata 
University.  Jackson.  Misaisaippi. 
Subsequent  meetings  will  be  held  in 
Bethesda.  Maryland  (April  30).  Atlanta. 
Georgia  (Early  Summer).  Pftomix. 


Arizona  (Lata  Summer),  and  Anchorage. 
Alaska  (Eariy  Fall).  Notice  of  the  exact 
time  and  location  of  additional  meetings 
will  be  published  later. 

Following  presentations  by  senior 
NIH  staff,  a  panel  composed  of  NIH 
program  administrators  will  spend  the 
remainder  of  the  day  receiving 
testimony  from  public  witnesses.  Bach 
witness  will  be  limited  to  a  maximum  of 
ten  minutes.  Attendance  and  the  number 
of  presentations  will  be  limited  to  the 
time  and  space  available.  Consequently, 
all  individuals  wishing  to  attend  or  to 
present  a  statement  at  this  public 
meeting  should  notify,  in  writing, 
William  H.  Pitlick.  Ph.D..  Executive 
Secretary.  National  Institutes  of  Health. 
Shannon  Building.  Room  250.  Bethesda. 
Maryland  20802.  Those  planning  to 
make  a  presentation  should  file  a  one- 
page  summary  of  their  remarks  with  Dr. 
Pitlick  by  February  17, 1980;  a  copy  of 
the  full  text  should  be  submitted  for  tlia 
record  at  the  time  of  the  meeting. 
Additional  information  may  be  obtained 
by  calling  Ms.  Loretta  Beuchert.  Office 
of  Extramural  Programs.  National 
Institutes  of  Health,  at  (301)  486-0743. 
laauaiy  12. 188a. 
iF. 


Acting  Dinetor,  National  InMtitulea  ofHoaltit 
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OCPARTIiDfT  OF  N0U8INQ  AND 
URBAN  DCVELOPMCNT 


Offloa  of  Houoino 
IDoelNlNaLN-88-lttll 


lOf 


OfBce  of  Housing.  HUD. 
Notica. 


:  The  propoeed  infonnatioa 
coUectioa  requirement  detcribed  below 
has  been  submitted  to  the  OfBoe  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act 


I  Interested  persona  may 
submit  comments  regarding  the 
paperwork  request  Comments  should 
refer  to  the  proposal  hy  name  and 
should  be  sent  to:  John  Allison.  OMB 
Desk  OfBcer.  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
Washington.  DC  20603. 


ftTNMCOMTACTt 

David  8.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington.  DC  204ia 
talepbooe  (202)  756-806a  This  ia  oot  a 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Grisly. 

oupfLfMiNTAiiv  wrowauTiow:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requested  that  OKffi  complete  its  review 
within  seven  daya. 

The  NoUce  lists  tha  following 
information:  (1)  Tha  Utle  of  the 
Information  coUectioo  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required:  (7)  on 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revisioo  of  an 
information  collection  requirement;  and 
(8)  the  names  and  teleptHme  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Aulhefllr  Sectioa  SS07  of  die  Paperwork 
Reduction  Act  44  U.8.C  S807:  section  7(d)  of 
tha  Department  of  HonsiBg  and  Urban 
Development  Act  42  US.C  SS35(d). 

Date:  lanuary  11. 1980. 

Aaaiatant  Secretary  for  Houu'i^. 

Proposal-  Survey  of  Tenants  in 
Certain  Properties  with  HUD-Held  and 
Forecloaed  Mortgages. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  «vill  help  the  Department  to 
determine  how  many  units  must  be 
made  available  for  low-  and  moderate- 
income  tenants  after  a  mortgage  is 
assigned  to  HUD.  This  data  collection 
effort  is  required  by  section  181  Of  the 
1967  Housing  end  Community 
Development  Act  as  amended. 

Form  Number  HUD-8931 9034A.  and 
8834a 

Respondents:  Individuals  of 
Households.  Businesses  or  Other  Foi^ 
Profit  and  Small  Businesses  or 
Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Retorting  Burden: 


ol       ^     Fraquancyof 


Horn  per 


Oa*-Tbn»  Bwdw  in  1988  tor  Currw«y  HUD4Md  Invetaory 


(HUD-88a4|_ 
(HUD-8e34A). 
(HU048348). 


724 

724 
724 


TanwilK(HU[>-«8a4). 


88J813 


IS  HBO  or  fuiscloaaa 


(HUt>-8884>„_ 
(HUD-8884A). 
(HUO-88M0)- 


TansMK  (HUD-a834. 
ToM 


8.088 


■AosumingTS 


and  10  taredoaurw  per  year. 


Total  Estimated  Burden  Hours:  lOSftS. 

Status:  New. 

Contact  James  J.  Tashash.  HUD  (202) 
426-3944,  John  ABisoR,  OMB,  (302)  39S- 
6880. 

Date:  Januoiy  II.  1989. 
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Offloo  of  tho 


IDocketNo. 
NoHoaof 


1»t7iRI-2608] 


DotamriMtf  by  HUD  to  to 


. :  Office  of  the  Assistant 

Secretary  for  Housing— Federal  Housing 

Commissioner,  HUD. 

acnoit  Notice. 

auawaaor  This  Notice  identifies  excess 
and  surplus  Fedtaral  property 
determbied  by  HUD  to  be  suitable  for 
possible  ase  for  facilities  lo  assist  the 
homeless. 

DATE:  fanuary  23, 1989. 
AODRESS:  For  further  information, 
contact  Morris  Bourne.  Director, 
Transitional  Housing  Development 
Staff.  Room  9140,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410;  telephone  (202)  755-9075;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free.) 
•UPKEMCNTARY  MFOmiATlON:  ka 
accordance  with  the  December  12, 1988. 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 


D.C.D.C.  No.  88-2503-00,  HUD  is 
publishiag  this  Notice  identifying 
Federal  baiidtaigs  and  real  property  m 
the  current  excess  and  sinplus  inventory 
of  the  General  Services  Administration 
(GSA)  ttiat  HUD  has  determined  to  be 
suitable  for  use  for  facilities  to  assist  the 
homeless.  HUD  published  die  first 
NoUce  on  January  9, 1988  (54  FR  867). 

Suitability  determinations  are  based 
on  information  provided  by  GSA.  The 
determinations  are  classified  as  suitable 
buildings  or  as  suitable  vacant  land. 
Each  deteimittation  is  subject  to  the 
property's  being  used  in  compliance 
with  applicable  Federal,  state,  and  local 
requirements.  Buildings  and  land  found 
suitable  are  identified  even  thou^  they 
may  be  currently  occupied  or  in  use.  The 
issue  of  availability  wfll  be  addressed 
by  GSA  or  the  Department  of  Health 
and  Human  Services  (HHS).  DeUiled 
information  about  the  property  may  be 
obtained  from  James  FoUiard  ((202)  535- 
7052)  or  Richard  Stinson  ((202)  535- 
7067),  Federal  Prc^)erty  Resources 
Services.  GSA.  18th  and  F  Streets  NW.. 
Washington.  DC  20405.  (These  are  not 
toll-free  nua^rs).  (Please  refer  to  the 
GSA  identification  number  given  with 
each  identified  property.) 

Public  bo(fies  and  private  nonprofit 
organizations  wishing  to  apply  for  use  of 
a  property  published  with  this  Notice 
should  submit  a  written  expression  of 
interest  and  a  request  for  the  necessary 
application  forms,  within  30  days  from 
the  date  of  this  publication,  to  Judy 
Breitman.  Division  of  Health  Facilities 
Planning,  Public  Health  Services.  HHS. 
Room  17A-10  Parklawn  Building.  5600 
Fishers  Une.  Rockville.  MD  20857: 
telephone  (303)  443-2265.  (This  is  not  a 
toll-free  telephone  number.) 


4 
.28; 
13 
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Dated;  |anuar>'  17. 1989 
lames  E.  Schoenberger. 

General  Deputy.  Aasistaal  Secretary  for 
Housing— Federal  Housing  Coowiissioner 

Suitable  Buildings 

9-D-AK-05aBD 

Clear  Air  Force  Station 

Clear.  AK 
7-I-AR-415-Q 

Hot  Springs  National  Parte  AR 

1205  Whittington 

416  Pnlbnan 

1730  East  Blacksnake  Rd. 

904  Mount  Valley 

98  Shore  Dr. 

lOlUUman 

106  Hudson  Dr. 
7-I-AR-415-* 

Hot  Springs  National  Park.  AR 

1706  East  Grand 

146  East  Border 

210  Earhart 

515  Pullman 

103  Ollie 

609  Bower 

119  Clinton 

120  Mimosa 

110  Sleepy  Valley 
2-^-ILr«62 

Carbondale  Kfining  Tedmology 
Center 

Rt.  2.  Universal  Match  Rd. 

Carterville.  IL 
l-G-MA-788 

Portion.  GSA  Depot 

Arsenal  St,  Bldgs.  234.  235.  238 

Watertown.  MA 
7-D-MO-488 

Army  Reserve  Center 

1451  East  Pythian  St 

Springfield.  MO 
7-I-NM-543 

Indian  Dormitory 

8th  &  Popular  Sts. 

Magdalene.  NM 
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9-U-NV-461-A 

PAA  Housing  Lot «,  Victoria  St 

ToaopduNV 
»4-NY-7ae 

Pir«  bland  Nad.  Seasbora 

Houdeck  House.  102  West  Ave.. 
Patchogue,  NY 

Kessler  House.  Blue  Point  Beach.  Fire 
UUnd.NY 
9-U-OR-OOO-A 

Point  Adams  Remote  Site 

Hecata  St.  ft  Padflc  Dr. 

Hammond.  OR 
l-G-Rl-490 

GSA  Depot.  Bldgs.  W-«  and  A-66 

Davisville  Road 

West  Davisville.  Rl 
7-GR(3)-TX-^548Y 

Portion.  Former  Ft  Walters 

Lee  Road 

Mineral  Wells.  TX 

SultablaLand 

a-U-CA-lOM 

Portion,  usee  TYaining  Center 

900  Lomales  Rd 

Petahuna.CA 

^4)-MA-704-B 

Portion.  Ft  Devens  Training  Annex 

Diagonal  Rd  *  Hudson  Rd 

Sudbury /Hudson.  MA 
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r  Office  of  the  Assistant 
Secretary  for  Housing — Faderal  Housing 
Commissioner,  (HUD). 

ACTION:  Notice  of  change  in  debenture 
interest  rates. 


:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  section 
221(g)(4)  of  the  Act  during  the  six-month 
period  beginning  January  1, 1000.  is  0% 
percent.  The  interest  rate  for  debentures 
issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  Insure  the  loan  or 
mortgage  was  issued,  or  the  dale  that 
the  loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance. 


whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  the  six-month  period  beginning 
January  1. 1000.  is  OVi  percent 

MR  raRTMM  MPORMATION  CONTACT: 
lames  B.  MitdieU.  Financial  Policy 
Division.  Room  0132.  Department  of 
Housing  and  Urban  Development  461 
Seventh  Street  SW..  Washington.  DC 
204ia  Telephone  (202)  420-4325  (this  is 
not  a  toll-fine  number). 
OUPnaMNTANV  WWNtATIONl  Section 
224  of  the  NaHonal  Housing  Act  (24 
U.S.C  ITlSo)  provides  that  debentures 
issued  under  tna  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  Insure  the  loan  or 
mortgage  was  issued  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
taiitially  endmsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  h^her.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.408.  203.470.  20e7.28e(eXe). 
and  220J3a  Each  of  these  regulate^ 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 


Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary  of 
HUD,  with  the  approval  of  the  Secretary 
of  the  Treasury,  in  an  amount  not  in 
excess  of  the  interest  rate  determined  by 
the  Secretary  of  the  Treasury  pursuant 
to  formula  set  out  in  the  statute. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  section  224.  that  the 
statutory  itui»«miim  interest  rate  for  the 
period  beginning  January  1. 1000.  is  OV4 
percent  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  OV^ 
percent  for  the  six-month  period 
beginning  Januaiy  1. 1000.  This  interest 
rate  will  be  the  rata  borne  by 
debenttires  issued  with  respect  to  any 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4))  with  an  instiranoe  commitment 
or  endorsement  date  (as  applicable) 
within  the  first  six  months  of  1000. 

For  convenience  of  reference,  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1. 1000c 


11%. 

12%. 
12%. 
10H. 
10%. 
11%. 
13%. 
11%. 
11%. 
10%. 
S%- 

8 
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Onori 


0%. 
•%. 

0%. 


Jan,  1,  ISM- 
JiSy  1.  ISM- 
Jia  1. 1981- 
Julyl.  1SS1- 
Jan.  1. 1982- 
ian.  1, 1«82- 
Ji^  1. 1982- 
Jm.  1. 1984- 
JiSy  1. 1984. 
Jan  1. 198S-. 
July  1. 1986... 
Jan.  1, 1998- 

JlSy  1. 1988 

JM.  1, 1987 

July  1. 1987 

Jmv  1. 1898 

July  1, 1988 

jHt  1. 1988 


Morto 


J«*t 
Jan.1. 
JiSyl. 
Jan.  1. 
Janl. 
Julyl. 
Jan.  1. 
Julyl. 
Janl. 
JKyl. 
Janl. 
Julyl. 
Jant 
Julyl. 
Jan  1. 
Julyl. 
Jan.1. 


198a 
1980 
1991. 
1982. 
1983. 
1981 
1984. 
1964. 
1965. 
1905. 
1988. 
1986. 
1987. 
1967. 
196a 
199a 
196a 


Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary]  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentures  are  issued.  The  term 
"going  Federal  rate",  as  used  in  that 
paragraph,  is  defined  to  mean  the 
interest  rate  that  the  Secretary  of  the 
Treasury  determines,  pursuant  to  a 
formula  set  out  in  the  statute,  for  the  six- 
month  periods  of  January  throo^  June 
and  July  through  December  of  each  year. 
Section  221(g)(4)  is  implemented  in  the 
HUD  regulations  at  24  CFR  221.700. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
section  221(gH4)  during  the  six-month 
period  beginning  January  1. 1000.  is  8% 
percent 

HUD  expects  to  publish  its  next  notice 
of  change  in  debenture  interest  rates  in 
July  1000. 

The  subject  matter  of  this  notice  falls 
%vithin  the  categorical  exclusion  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR  5a20(l). 
For  that  reason,  no  environmental 
finding  has  been  prepared  for  this 
notice. 

(Authority:  Sees.  211. 221. 224. 
National  Housing  Act  12  U.8.C  1715b. 
17151. 17150;  sec.  7(d).  Department  of 
HUD  Act  42  U.S.C  353S(d)). 

Dated  January  S,  1980. 

AuiaUutt  Secretary  for  Houains— Federal 

Housing  Committioner. 
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DEPAfnUENT  OF  THE  INTERIOR 

Flah  and  WNdHfa  Sarvica 

Klainath  Rlvar  Baatai  Flahariaa  Taafc 
ruiue  ana  luanmn  nanary 
ManaganMnt  CouncN  MaathMa 

AQCNCV:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  open  meetings. 


:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces 
meetings  of  the  Klamath  River  Basin 
Fisheries  Task  Force  and  the  Klamath 
Fishery  Management  Council,  both 
estabhshed  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
Restoration  Act  (10  U.S.C  460ss  et  seq.). 
The  meetings  are  open  to  the  public. 
OATIS:  The  Management  Council  will 
meet  from  OKW  a.m.  to  4K)0  p.nL. 
Wednesday.  February  1, 1980,  and  from 
8tt)  a.m.  to  1:00  p.m.,  Thursday, 
February  2, 1909.  The  Task  Force  will 
meet  from  1.-00  p.m.  to  5:00  p.m..  on 
Thursday,  February  0, 1080,  and  from 
a-00  a  jn.  to  12:30  ^.ul,  Friday,  February 

laioeo. 

Place:  Both  the  Task  Force  and  the 
Management  Council  meetings  will  be 
held  at  the  Red  Lion  Inn.  1029  4th  Street 
Eureka.  California. 
PON  FIMTHBI  WrOWMATION  CONTACT: 

Dr.  Ronald  A.  Iverson,  Project  Leader, 
U.S.  Fish  and  Wildlife  Service.  1312 
Fairlane  Road,  Yreka.  California  96097. 
telephone  (916)  842-5763. 
OUPaUMCNTAIIV  inrmmation:  For 
background  information  on  the  Task 
Force  and  Management  Council,  please 
refer  to  the  notice  of  their  initial 
meetings  that  appeared  in  the  Federal 
Register  on  July  8, 1907  (52  FR  25639). 

The  Management  Council  will 
consider  reports  from  technical  staff  on 
aspects  of  the  1988  salmon  run, 
including  harvests  of  various  fisheries, 
spawning  escapements  to  the  Klamath 
River  Basin,  and  fishery  law 
enforcement.  Development  of  Council 
recommendations  for  management  of 
1989  salmon  fisheries  will  be  initiated. 
Options  for  revising  the  Klamath  River 
Salmon  Management  Long-Term 
Harvest  Sharing  Agreement  will  be 
reviewed.  Reports  will  be  provided  by 
the  Bureau  of  Reclamation  on  the 
outlook  for  Central  Valley  Project 
operations  in  1989.  and  on  the  status  of 
an  environmental  impact  statement  for 
water  marketing. 

The  Task  Force  will  review  the  status 
of  Fiscal  Year  1909  projects  of  the 
Klamath  Fishery  Restoration  Program, 
and  will  begin  developing  a  work  plan 
for  Fiscal  Year  199a  Other  topics  will 


include  guidelmes  for  non-Federal 
contributions  to  the  Restoration 
program,  socioeconomic  considerations 
in  harvest  allocation,  and  the  salmon 
egg-taking  program  at  the  Bogus  Creek 
weir. 

Dated:  January  6. 1988. 
David  L  McMullen, 

Acting  Regional  Director,  US.  Fish  and 

Wildlife  Service. 

[FR  Doc.  8»-1311  Filed  l-l»-89;  ft45  am] 

6IUJNQ  CODE  431S-a6-M 


Bureau  of  Land  Managamant 

[irr-060-0»-4320-12] 

Environmantal  Aaaaaament; 
WHdamaaa  Study  Araaa.  Utah 

January  13, 1980. 

AQENCv:  Bureau  of  Land  Management 
Moab,  Utah,  Interior. 

ACTWN:  Notice  of  a  30-day  comment 
period  on  a  draft  environmental 
assessment  that  analyzes  the  impact  of 
a  proposed  change  of  livestock  grazing 
within  two  vrildemess  study  areas. 

SUSMNAIIV:  A  draft  environmental 
assessment  has  been  prepared  in 
response  to  an  application  for  a 
permanent  change  of  kind  of  livestock 
grazing  from  cattle  to  cattle  and  sheep  in 
the  McKay  Flat  Allotment  The 
allotment  which  is  located  in  the  San 
Rafael  Swell,  contains  portions  of  the 
Muddy  Creek  Wilderness  Study  Area 
(UT-060-007)  and  the  Crack  Canyon 
Wilderness  Study  Area  (UT-060-028A]. 
If  the  action  proposed  were  to  be 
implemented,  the  Bureau  of  Land 
Management  would  annually  authorize 
grazing  of  1,500  sheep  from  November  15 
to  March  15  and  197  cattle  itom 
November  1  to  April  15.  Portions  of  the 
allotment  contain  crucial  desert  bighorn 
sheep  habitat  and  a  wild  horse  herd 
area. 

Interested  parties  may  comment  upon 
this  environmental  assessment  for  a 
period  of  30  days  from  the  date  of 
publication  of  Uiis  notice.  Comments 
should  be  addressed  to  James  Dryden. 
Bureau  of  Land  Management  San  Rafael 
Resource  Area.  900  North  700  East 
Price,  Utah  84501. 

FOR  FURTHER  INFORMATION  CONTACT 
David  Orr,  BLM  Range  Conservationist 
at  the  above  address  or  telephone  (801) 
637-4584. 

GeneNodine. 

District  Manager. 

(FR  Doc.  a»-1423  Filed  1-10-89;  8:45  am] 
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[CA-010-00-4410-10] 

Intant  To  Ainand  ttM  Banton*Oafana 
VaNay  Managamant  FramawofK  Plan: 
Bafcarafiald  Diatrtct.  CA 

AOCNCV:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  intent 


r.  Pursuant  to  43  CFR  1010.2(c). 
notice  is  hereby  given  that  the  Bishop 
Resource  Area,  Bakersfield  District 
California,  will  prepare  an  amendment 
to  the  Benton-Owens  Valley 
Management  Framework  Plan  (MFP). 
The  amendment  is  necessary  to  provide 
restrictions  and  management  direction 
on  4,040  acres  of  land  administered  by 
the  Bureau  of  Land  Management  within 
the  Mammoth/June  lake  Airport 
Planning  Area  in  Mono  County. 

SUFFLEMENTARV  INfOWMATION:  The  MFP 

was  approved  in  1902  and  covers 
507,181  acres  of  land  administered  by 
the  Bureau  of  Land  Management  in 
Mono  and  Inyo  Counties.  It  and  the 
Bodie-Coleville  MFP,  which  covers  the 
northern  third  of  the  Bishop  Resource 
Area,  will  be  replaced  by  the  Bishop 
Resource  Management  Man  (RMP) 
which  is  in  the  eariy  stages  of 
development  (see  53  FR  24153,  June  27. 
1988  for  Notice  of  Intent].  The  airport 
amendment  is  needed  to  provide  a  basis 
for  certain  minor  restrictions  on 
geothermal  and  other  possible 
developments  on  B\M  land  in  the 
vicinity  of  the  airport  and  to  estabUsh 
the  airport  as  the  primary  land  use  for 
that  area.  It  will  be  incorporated  in  the 
Bishop  RMP  which  is  expected  to  be 
approved  in  late  1990,  about  a  year  and 
a  half  after  this  amendment  is  approved. 

The  environmental  document  for  this 
amendment  will  be  the  final 
Environmental  Impact  Report  and 
Environmental  Analysis  for  the 
Mammoth/Jime  lake  Airport  L,and  Use 
Plan.  This  document  was  issued  in 
October  1986,  by  the  Mono  County 
Airport  Land  Use  Commission  and  the 
Inyo  National  Forest  and  incorporates 
extensive  comments  by  the  Bishop 
Resource  Area.  Copies  of  this  document, 
an  explanatory  letter,  and  the  proposed 
amendment  vvill  be  available  for  review 
in  February  1989.  Following  a  30-day 
review  period  the  District  Manager  will 
sign  a  Finding  of  No  Significant  Impact 
(if  appropriate]  and  give  public  notice  of 
the  amendment.  Following  review  by  the 
governor,  it  is  anticipated  the 
amendment  will  be  signed  by  the  BLM 
State  Director  in  May  1909. 

No  issues  outside  the  scope  of  the 
environmental  docuement  to  be  adopted 
are  anticipated.  Issues  relevant  to  this 
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amendment  include  impacts  oa  potential 
geothermal  development  and  other 
activities  on  land  •dministarsd  by  the 
Bureau  of  Land  ManafsnenL 

Disciplines  represented  on  the 
interdisciplinary  team  that  produced  the 
environmental  document  that  will  be 
adopted  include  planning,  wildlife, 
archaeology,  botany,  and  noise  impact 
analysis.  Numerous  organizations  and 
agencies  (including  BLM)  were  also 
consulted.  Planning,  wildlife,  and 
geology  are  represented  on  the  team 
preparing  the  amendment 


TOR  TONTINR  MTOMIATION  CONTACT: 
lames  S.  Morrison.  Area  Manager, 
Bureau  of  Land  Management  Bishop 
Resource  Area,  787  N.  Main  Street  Suite 
P.  Bishop.  CA  03514:  (619)  872-4881. 
Documents  relevant  to  this  planning 
effort  area  available  for  public  review  at 
the  same  address. 

DelKh  fmuery  13. 19W. 
Robert  D.  Widesr,  fr., 
Dutriet  Monager. 
|FR  Doc  80-1314  i^led  l-li 
icooea 


•D45am| 


ICO-0I0-08-432S-10I 

Montfoee  OMffet  QmlnQ  Advleofy 


Interior. 


t  Bureau  If  Land  Management 
Notice  of  meeting. 


Notice  is  hereby  given  in 
accordance  with  43  CFR  Part  1784.  that 
a  meeting  of  the  Montroee  District 
Crazing  Advisory  Board  will  be  held  on 
February  2Z  1980  in  Dolores.  Colorada 

OATi:  A  meeting  is  scheduled  February 
22.1088. 

TOA  TORTNm  MTOMIATION  CONTACT: 
Debbie  Pletrzak.  Bureau  of  Land 
Management  2485  South  Townsend. 
Montrose.  CO  81401:  telephone  (303) 
249-7791. 


fANV  IN>OWMATION.  The 

Board  will  convene  at  10:00  ajn.  on 
February  22. 1980.  in  the  multi-purpoee 
room  of  the  Anasazi  Heritage  Center 
near  Dolores.  Colorado.  Agenda  items 
will  include:  minutes  of  the  previoue 
meeting,  public  presentations  and 
requests,  new  Board  protect  propoaala. 
updates  on  current  issues,  and 
arrangements  for  the  next  meeting  The 
meeting  will  adioura  at  4:30  pja. 

The  meeting  is  open  to  the  pubUa 
Anyone  Mrishing  to  make  an  oral 
statement  must  notify  the  District 
Manager  at  the  ebove  address  prior  to 
the  meeting  date.  Depending  on  the 
number  of  persons  wiahiag  U>  aaka  oral 


statemants.  a  per  parson  tiow  Unit 
be  estabUahad  by  the  District  1 

Minute*  of  the  Board  maetiag  will  bt 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  %vithln  thirty  (30)  days  following 
the  meeting. 

Dated:  January  11. 1989. 
Alaa  L  KaoHriio. 
DiaUict  Manogtr. 
(FR  Doc  89-1315  Piled  1-l».«a:  a45  am) 


(AZ-f20-09-4t1>-18( 


Of 

In  Monava  County:  AZ 


January  11,  II 

AOCNCv:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  Exchange  of  Land. 


:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  First 
American  Title  Insurance  Agency  of 
Mohave.  Inc.  an  Arizona  Corporation, 
as  Trustee  under  Trust  No.  5993.  The 
United  States  transferred  840  acres  in 
Mohave  County  and  First  American 
Title  Insurance  Agency  of  Mohave 
conveyed  3.554.72  acres,  also  fai  Mohave 
County. 


John  Gaudio.  Arizona  State  Office.  P.O. 
Box  18603,  Phoenix.  Arizona  85011.  (802) 
241-5634. 


TAWV  WFONMATIONt  On 

December  3a  1088.  the  Bureau  of  Land 
Management  transferred  the  following 
described  land  by  Patent  Na  02-80- 
0013.  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  October 
21.1978: 


GilsaarfadtRivarl 

T.  21  N,  R.  21  W.. 
Sec  ia  all. 

The  area  deacribed  compritca  640  acres  in 
Mohave  County. 

In  exchange  the  surface  in  the 
following  described  land  was  conveyed 
to  the  United  States: 

CUa surf  Salt  River  "  ""■ 

T.14N..R.UW, 

Sec  S.  loU  1  to  C  Incl.  SV^NH.  NHSW^ 
SWVtSW^.  EViSEV«SWV;.  SEW. 
T.  15N..R.12W, 

Sec13.aU: 

Sec  15.  NH.  NVfcSW^  RHSEHSWM. 

T.  IS  N..  R.  13  W.. 
Seen.  WVt.  WVkSB^ 
Sec  ia  loU  1  and  2.  NEW.  BHNW^fc: 
Sec  n.  Ion  1  to  4,  liKi.  BH.  IHWH. 

T.  15  N..  R.  14  W.. 


Sec  U.  WHNBH.  BHWVi.  8BM. 
The  area  described  cooiprises  3.554.72 
acres  in  Mohave  CouBty. 

The  purpoae  of  this  aotioe  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  exchange  of 
public  and  private  land. 

The  surface  of  the  land  conveyed  to 
the  United  States  in  this  exchange  will 
be  administered  by  the  Bureau  of  Land 
Management  The  mineral  estate  in  the 
reconveyed  land  remains  out  of  Federal 
ownership. 
leteT.Meses. 

Chief,  Branch  of  Lands  andMinamh 
OperaUona. 
(PR  Doc  89-1307  Filed  l-l»-a8;  8:46  am) 
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(NV-a30-09-421>-11;  N-4198>| 


Really  AcHofV  Laaeo  or  Sale  of  PiMfe 
Land  for  RecreoHon  end  PuMc 
Purpoeae;  Oouglee  County,  NV 

AORNCV:  Bureau  of  Land  Management 
Interior. 


:  Notice  of  realty  action 
classifying  public  land. 


r.  The  following  described  10 
acres  of  public  land  have  been 
examined  and  identified  as  suitable  to 
be  classified  for  lease  or  sale  under  the 
Recreation  and  Pubbc  Purposes  Act  a* 
amended  (43  U.S.C.  889.  et  #09. ): 

Mouot  OtaUo  Maridiaa.  Nevada 

T.  11  N..  R.  21 B.. 

Sec.  17.  WHWHI^WKNWV^. 

A  5-year  lease  with  the  option  to  renew 
or  to  purchase  upon  substantial 
development  will  be  offered  to  Douglas 
County.  The  10  acres  of  land  would  be 
used  for  expansion  of  the  China  Spring 
Youth  Camp  for  juvenile  offenders.  It 
would  be  used  for  the  Camp  director 
and  staff  quarters,  expansion  of  the 
existing  vegetable  gardens  and 
development  of  livestock  corrals  and 
animal  pens. 

The  land  is  not  required  for  federal 
purposes.  Classificatian  and  issuance  of 
a  lease  is  consistent  with  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest 

Tlie  lease  and/or  patent  when  issued, 
will  be  subiact  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  tlw  Secretary 
of  the  Interior. 

Detailed  information  concerning  thia 
action  is  availabie  for  review  et  the 
Bureau  of  Lead  Management  Carson 
Qty  District  OfRoe. 

Upon  publication  of  this  notice  in  the 
the  above  described 


land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
general  mining  laws,  but  not  the 
Recreation  and  Public  Purposes  Act  the 
mineral  leasing  laws,  and  material  sales. 
The  segregative  effect  will  terminate  as 
specified  in  an  opening  order  to  be 
published  in  the  Federal  Register. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  theDistrict 
Manager,  1535  Hot  Springs  Road,  Suite 
300,  Carson  City,  Nevada  89706.  Any 
adverse  comments  «vill  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  land  described  in  this  notice  will 
become  effective  60  days  fit>m  the  date 
of  publication  in  the  Federal  Register, 
laows  W.  Elliot 
District  Manager. 

Date:  January  13. 1988 

(FR  Doc  89-1346  Filed  1-19-69: 6:46  am] 
aaxsM  coot  «sis-NC-« 

INV-e30-09-4212-11:  N-41S7SI 

Realty  Action:  Leoee/Conveyance  for 
Recreation  and  PuMte  Purpoaeej  Eko 
County.  NV 


:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  realty  action: 
classification  of  Federal  lands  for  lease/ 
conveyance  for  recreation  and  public 
purposes. 


f.  The  following  described 
lands  have  been  examined  and  found 
suitable  for  classification  and  lease  with 
the  option  to  acquire  title  after 
development,  under  the  Recreation  and 
Public  Purposes  Act  (R&PP)  of  )une  14, 
1928.  as  amended  (43  U.S.C  869  et.  seq.). 
The  lands  will  not  be  offered  for  lease 
until  at  least  60  days  after  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

Mount  Diablo  Meridian,  Nevada 

T.  32  N..  R.  55  E. 
Sec.  26.  NEV«.  N'/^SEV* 
Containing  240.00  acres. 

These  lands  are  hereby  classified  for 
public  purpose  use  as  a  recreation  area. 
The  State  of  Nevada.  Division  of  State 
Lands  has  made  application  for,  and 
intends  to  use  these  public  lands  within 
the  South  Fork  State  Recreation  Area  to 
enhance  wildlife  and  recreation. 
Development  will  Include  an 
interpretive  trail,  scenic  overlooks,  and 
an  interpretive  archaeological  site. 

The  lease/patent  when  issued,  will  be 
subiect  to  the  provisions  of  the  R&PP 


Act  applicable  regulations  of  the 
Secretary  of  the  Interior,  and  will 
contain  Uie  following  reservations  to  the 
United  States: 

1.  All  minerals. 

2.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States;  Act  of  August  30, 
1880  (28  Stat  391;  43  U.S.C.  945). 

The  State  of  Nevada  will  be  required 
to  accept  the  lease/patent  subject  to 
existing  grazing  use  of  10  AUMs  held  by 
Ed  Tomera  currently  under  grazing 
authorization  number  1501.  The  ri^ts  of 
Ed  Tomera  to  graze  domestic  livestock 
on  the  land  according  to  the  conditions 
and  terms  of  grazing  authorization 
number  1591  shall  cease  on  )uly  13, 1990. 
The  State  of  Nevada  is  entitled  to 
receive  annual  grazing  fees  from  Ed 
Tomera  in  an  amoimt  not  to  exceed  that 
which  woidd  be  authorized  under 
Federal  grazing  fees  published  annually 
in  the  Federal  Register. 

The  Recreation  and  Public  Purposes 
Act.  as  amended  by  section  212  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  provides  for  conveyance  of 
public  lands  without  monetary 
consideration  to  governmental  entities 
for  recreational  purposes.  Therefore,  the 
subject  lands  would  be  initially  leased 
and  after  development  patented,  for  no 
monetary  consideration  to  the  State  of 
Nevada. 

The  land  is  not  required  for  any 
Federal  purpose.  The  lease  is  consistent 
with  the  Bureau's  planning  for  the  area. 

Upon  publication  of  the  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  subject  lands  will  be  segregated 
fit>m  appropriation  under  any  other 
public  land  law,  including  locations 
under  the  mining  laws. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the  Elko 
District  Office,  Bureau  of  Land 
Management.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  District 
Manager,  Elko  District  Office  of  the 
Bureau  of  Land  Management  3900  E. 
Idaho  St..  Elko.  Nevada  89801.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager  and  forwarded  to 
the  Nevada  State  Director,  Bureau  of 
Land  Management  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  on  the 
60th  day  from  the  date  of  this 
publication  in  the  Federal  Register,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


Date:  January  11. 1989. 
Rodney  Hanis, 
District  Manager. 
(FR  Doc  89-1347  Filed  1-19-89: 6:45  amj 


IOR-943-09-4214-11;  GTO-092:  OR-44047] 

Conveyance  of  PuMte  Lanoa:  OroBonj 
Conection 

AOENCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 


r  This  notice  corrects  the 
heading,  the  last  sentence  in  the 
summary,  deletes  the  last  paragraph  and 
adds  two  paragraphs  in  the  Conveyance 
of  Public  Land:  Oregon  published  in  die 
Federal  Register  on  December  22. 1988. 

EFFECTIVE  DATE:  January  23. 198a 


iTiON  contact: 
Champ  Vaughan.  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland.  Oregon 
97208,  503-231-8805. 


ilnFR 

Doc.  88-294ia  published  at  page  51505 
in  the  issue  of  December  22. 1988,  make 
the  following  corrections: 

The  heading  is  corrected  to  read 
"Conveyance  of  Public  Lands:  Order 
Providing  for  Opening  of  Land:  Oregon. 

The  last  sentence  in  the  summary  is 
hereby  corrected  to  read  "The  154.79 
acres  of  reconveyed  land  will  not  be 
opened  to  surface  entry  and  mining 
because  the  land  has  been  proposed  for 
ilesignation  as  an  outstanding  research 
natural  area.  This  action  will  open  the 
reconveyed  land  to  mineral  leasing." 

The  last  paragraph  is  hereby  deleted 
and  the  following  two  paragraphs  are 
added: 

The  land  will  not  be  opened  to 
operation  of  the  public  land  laws, 
including  the  mining  laws  because  it  has 
been  proposed  for  designation  as  an 
outstanding  research  natural  area. 

At  8:30  a.m..  on  February  27, 1909.  the 
land  will  be  open  to  applications  and 
offers  under  the  mineral  leasing  laws. 
B.  LaVelle  Black. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc  89-1424  Filed  1-19-89:  8:45  amf 
BILUNG  coos  431S-33-M 


IAK-932-09-4214-10;  A-061686] 

Conformence  to  Survey;  Alaaka 

AQCNCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 


/  Vol  M.  Na  13  /  Monday,  lanury  23.  19e>  /  Notic— 
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r.  This  Notio*  providn  official 
publication  of  (h«  •urvaytd  daacriptioa 
for  ■  portion  of  Air  Navigation  Site 
(ANS)  Withdrawal  No.  176.  The  plat  of 
•urvey  was  officially  filed  in  the  Alaska 
State  Office.  Bureau  of  Land 
Management.  Anchorage.  Alaska, 
September  26.  lOea  United  States 
Survey  No.  M54.  containing  2S.83  acres. 
represents  the  land  that  was  previously 
described  as  follows: 

Seward  MwidUa.  AImU 

Tp*.  SS  &.  R*  M  and  M  W  .  unaurveyad 
Commmicing  al  a  point  ai  m«an  tern  Icwl  of 

Cold  B«y  al  approxim^ileiy  latttud*  S0*14' 

N  and  longilud*  \(U'*3  W  . 
Th«>nc«.  MMI  3.000  f««l  mora  or  Ima  lo  a 

point: 
TKance.  aovth  12.001)  fr«i  to  a  point 
Thence.  S.  M'  sr  30'  E.  4.600  ft«(  to  a 

petal: 
nianee.  mm  4J00  feci  lo  iIm  trve  point  af 

iMXinning  of  thii  deacnption: 
Th«nc«.  N.  45*  E.  2.121.3  feet  lo  a  point; 
Thance.  aouUi  1.S00  fael  lo  a  point,  being 

lh«  Soulk«a«l  romer  of  ANS  No  ITS: 
Thence,  wnt  l.SOO  {^et  lo  the  point  of 

l>e]|inniiig 

The  trad  aa  deacnbod  conlama 
approxinuteiy  25^2  acres. 

AIMMUS:  Inquiries  about  this  land 
Hhould  be  sent  to  the  Alaska  State 
Uffice.  Bureau  of  Land  Management.  222 
W  7lh  Ave..  No.  13.  Anchorage.  Alaska 
<IU51 3-7599. 

POn  fUKTMCN  IMFOmiATIOM  COMTACR 

Sandra  C.  Thunuis.  BLVI  Alaiika  Stale 

Office.  907-271-3342. 

Sua  A.  Wolf. 

Chief.  Branch  of  Land  Reaotirci-a. 

|FR  Doc.  M-1312  Filed  1-19-00:  8. 45  ^m\ 


ICO-f  30-0»-4214-10;  C-4919SI 


I  Withdrawal;  SctMdutad 
PubNc  MaaWng.  Colorado;  Corraction 

lanuary  13.  IflW. 

■UMMAHV.  The  Notice  of  Propo««»d 

Withdrawal;  Scheduled  Public  Meeting. 

published  on  Thursday.  December  22. 

1968.  in  Federal  Register  Volume  53.  No. 

246,  page  51597.  is  hereby  corrected  as 

follows: 

In  column  three  under  Sixth  Principal 
Meridian.  Arapaho  National  Forent.  T.  7 
S..  R.  78  W.  (Protraction  Diagram  No.  9. 
Accepted  April  26. 1966).  the  line 
reading  "Sec  7.  NWV^.  fractional 
EV%NW  V«."  is  corrected  to  read  "Sec  7. 
NEV«.  fractional  EViNWV*;'. 
loluilt  HodgiM. 

Aiting  Chtef.  Branch  ofHealty  Program*. 
(PR  Doc  W-1308  nied  l-19-a«:  a45  aiB| 


(MandQaa 


:  Minerals  ManageoMnt  Service 
(MMS).  Department  of  the  interior. 
action:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
Outer  Continental  Shelf  (OCS)  minarato 
exploration  propoaals  on  the  Alaska 
OC& 


:  The  MMS.  in  accordance 
with  Federal  regulations  (40  CFR  1S01.4 
and  1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NETA). 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(EA  s)  and  Findings  of  no  Significant 
Impact  (FONSls)  prepared  by  the  MMS 
for  oil  and  gas  exploration  activities 
proposed  on  the  Alaska  OCS.  This 
listing  includes  all  proposals  for  which 
FONSl's  were  prepared  by  the  Alaska 
OCS  in  the  3-month  period  preceding 
this  Notice. 

Proposal 

Amoco  proposes  to  permanently 
abandon  Sandpiper  Island,  an  artificial 
gravel  island.  The  island  is  located  in 
the  Beaufort  Sea  on  Sale  71.  Leases 
OCS-Y  0370  and  0371.  about  15  miles 
northwest  of  Prudhoe  Bay.  The 
remaining  work  associated  with  the 
proposal  consists  of  aerial  monitoring/ 
inspection  of  the  island  area,  and  would 
be  conducted  during  the  open-water 
period  for  5  years.  Any  loose  slope- 
prutfrtion  materia!  discovered  during 
these  inspections  would  be  picked  up. 
Also,  a  report  will  be  furnished  to  MMS 
concerning  the  condition  of  the  island 
area. 

Location 

Leoff  Bhtck(tt 

(KS-Y  two  423.  424 

Ol'.S-Y  0971  42S 

Environmenlal  Assessment 

EA  No.  AK  86-04 
FONSI  Date 

October  28. 1968. 

Proposal 

Chevron  proposes  lo  drill,  evaluate, 
test,  and  abandon  one  exploratory  well 
in  the  Beaufort  Sea  from  December  1966 
to  May  1969.  The  propoeed  action  would 
occur  on  State  of  Alaska  Lease  ADL- 
312836  (the  Karhik  Prospect)  in 
Stefansson  Sound  near  the  Boulder 
Patch  area,  about  3.5  miles  southwest  of 
Kariuk  Island.  Althoogb  in  State  waters, 
the  drilUng  may  enter  a  Federal  Uaae 
(OCS-Y  0194)  if  the  bore  hole  drifts  to 


the  tirest  or  southwest  (which  is  the 
reason  EA  88-06  was  prepared).  The 
proposed  drilUng  would  occur  from  a 
spray-ice  island  (to  be  called  King  Ice 
Island)  in  24  feet  of  water.  An  ice  road 
would  be  constructed  from  the  Endicoti 
Causeway  to  the  ice  island  (passing 
through  State  waters  and  the  disputed 
Federal/SUte  zone).  Both  the  island  and 
the  road  would  be  constructed  from 
mid-December  to  mid-|ainiary.  The 
proposed  action  would  uae  existing 
onshore  support  facilities  in  Prudhoe 
Bay.  The  well  would  be  plugged  and 
abandoned  in  April  or  May  1989  and  the 
site  cleaned  up  and  abandoned  by  mid- 
to  late  May  1969. 

Location 

Lease 

ADL-312835  (Kariuk  Prospect) 

Environmental  Assessment 

EA  No  AK  88-05 

FONSI  Date 

November  30. 1988. 
MM  nMTMCN  MFONMATION  CONTACT: 
Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSl's 
prepared  for  activities  on  the  Alaska 
OCS  are  eni;ouraged  to  contact  the 
MMS  office  in  the  Alaska  OCS  Region. 

The  FONSls  and  associated  EA's  are 
available  for  public  inspection  between 
the  hours  of  7:45  a.m.  and  4:30  p.m., 
Monday  through  Friday  at:  Minerals 
Management  Service.  Alaska  OCS 
Region,  Library.  949  East  36th  Avenue. 
Room  502.  Anchorage.  Alaska  99506- 
4302.  phone:  (907)  261-443S. 
•UTM^IMfNTARV  INrOWMATION.  The 
MMS  prepares  EA  s  and  FONSl's  for 
proposals  which  relate  to  exploration 
for  oil  and  gas  resources  on  the  Alaska 
OCS.  The  EA's  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
signiHcance  of  those  effects.  The  EA  is 
used  as  a  basis  for  determining  whether 
or  not  approval  of  the  proposals 
constitutes  major  Federal  actions  that 
significanlly  affect  the  quality  of  the 
human  environment  in  the  sense  of 
NEPA  102(2)(C).  A  FONSI  is  prepared  in 
those  instances  where  MMS  finds  that 
approval  will  not  result  in  significant 
effects  on  the  quality  of  the  human 
environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  Notice  constitutes  the  public 
Notice  of  Availability  of  environmental 
documents  required  under  the  NEPA 
regulationa. 


Dale:  January  11. 1969. 
AlanD-Powan; 

Regional  Director.  Ahtka  OCS  Hegiam. 
(FK  Doc.  ae-1321  Filed  1-1B-8B:  8:45  an] 


INTERSTATE  COMMEflCE 


IDockal  Na  AB-290  (SuMlaJlZ)! 


Southafii 
oofwoofi  I 
CaRwun  County,  AL;  llncflnga 

The  Commission  has  issued  a 
certificate  authorising  the  Southed 
Railway  Company  to  abandon  its  14- 
mile  rail  line  between  JacksonviDe 
(milepost  48.00-N)  and  Piedmont 
(milepost  34.00-N)  in  Calhoun  County, 
AL  "The  abandonment  certificate  wiD 
become  effective  30  days  after  tiiis 
publication  unless  the  Commission  also 
finds  that  (1)  A  financially  responsible 
pereon  has  offered  financial  assistance 
(through  subsidy  or  purchaae|  to  enable 
the  rail  service  lo  be  continued;  and  {H 
it  is  likely  that  the  assistance  wouM 
fully  compenaata  die  railroad. 

Any  financial  assislanoe  ofiier  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  ot  this  Nottoe.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  oonier  of  (he 
envelope  containing  the  o£fer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10906 
and  49  CFR  Part  11S2. 
Noma  R.  McGse, 
Secretary. 
|FR  Doc  69-1478  Filed  1-19-80;  8:45  am) 


DEPARTMENT  OF  JUSTICE 


In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  ■ 
proposed  consent  decree  in  United 
States  of  America  v.  Jagiella,  Civil 
Action  No.  87  C 1406,  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Illinois.  The  first 
amended  complaint  filed  by  the  United 
States  in  this  action  asserts  claims 
against  twoUy-lhree  parties  under 
section  107  of  the  Comprehensive 
Fjivironmental  Response,  Compensation 


and  Liability  Act  42  U.&C  9607.  for 
recovery  of  reepoasa  costs  inclined  by 
the  United  States  in  connectien  sritfa 
two  removal  actions  previously 
conducted  at  a  drum  and  pail 
reconditioning  facility  known  as  the 
Calumet  Container  site,  which  qians  the 
niinois-ladiaaa  botder.  The  total 
response  oosts  incurred  by  the  United 
States  to  date  in  connection  with  the 
Calumet  Container  site,  excluding  pre- 
judgment interest,  are  approximately 
SS67.000. 

Under  the  proposed  decree,  nineteen 
settling  defendants  would  be  required  to 
pay  $3801000  to  the  United  States  within 
sixty  days  after  entry  of  the  decree  by 
the  court  The  proposed  decree  a 
covenant  by  die  United  States,  effective 
upon  setding  defendants'  payment  of 
$380XX)0,  not  to  assert  further  claims 
against  settling  defendants  for  response 
costs  that  were  incurred  at  the  Calumet 
Container  site  prior  to  entiy  of  the 
decree.  The  proposed  decree  reserves 
the  rights  of  die  United  States  to  assert 
claims  against  settling  defendants  for 
matters  not  expressly  resolved  by  the 
decree,  including  claims  for  injunctive 
relief  or  natural  resource  damages  or 
claims  for  recovery  of  any  re^wnse 
costs  incnrred  at  the  Calumet  Container 
site  after  entry  of  the  decree. 

The  Department  of  Justice  will  receive  - 
comments  relating  to  the  proposed 
consent  decree  for  a  period  (rf  thirty  (30) 
days  from  the  date  of  this  publicatioii. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Diviuon. 
Department  of  fostioe.  Wellington.  DC 
and  should  reier  to  dke  United  State*  v. 
/agieJJa  Dl|.  Ret  Na  90-11-3-193. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Illinois,  219  South  Dearborn  Street 
Chicago,  Illinois,  and  at  the  Office  cf 
Regional  Counsel  United  States 
Environmental  ftotection  Agency. 
Region  V.  Ill  West  lackson  Street 
Third  Floor,  Chicago,  Illinois  60604. 
Copies  of  the  proposed  Consmt  Decree 
may  be  examined  at  the  Environmenlal 
Enforcement  Section.  Lend  and  Natural 
Resources  Division.  VJ&.  Department  of 
Justice.  Room  174a  Nindi  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  2053a  A  copy  of  die  proposed 
Consent  Decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  U.S. 
Department  of  Justice.  In  r^uestii^  a 
copy,  please  enclose  a  check  in  the 


amount  of  $3.30  (ten  cents  per  | 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  Stales. 
RogwIManulla. 

Assistant  Attorney  General  Land  and 

Natural  Resources  Division. 

(FR  Doc  86-1310  Filed  1-19-88: 8:45  am| 


LodQinQ  of  Conoant 


In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  10, 1969  a 
proposed  Consent  Decree  in  United 
States  V.  State  of  Washington,  et  al 
Qvil  Action  Na  C86-552R  was  k>dged 
with  die  United  States  District  Court  lor 
die  Western  District  of  Washii«loa.  The 
proposed  Qmsent  Decree  uaiuems 
Defendant's  alleged  violations  of  the 
regidations  pertaining  to  asbestos 
removal.  The  proposed  Cooeent  Decree 
requires  the  defendant  to  oomply  with 
all  regulations  applicable  to  asbestos 
removaL  demcdition  and  renovation,  and 
to  pay  a  dvil  penalty  of  tlZOOD. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  propoeed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  DC 
2053a  and  should  refer  to  United  States 
V.  State  of  Washington.  ettd.li.\.  ReC. 
90-5-2-1-1168. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Washington.  3600  Seafirst  5th  Avenue 
Plaza,  800  Fifth  Avenue.  Seatde, 
Washington  96104  at  the  Region  X 
Office  of  the  Environmental  Protection 
Agency.  1200  Sixdi  Avenue,  SO-12S. 
Seattle,  Washington  9610L  Copies  of  die 
Consent  Decree  may  be  examined  al  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue 
raw..  Washii«tan.  DC  20S3a  A  copy  of 
the  proposed  Consort  Decree  may  be 
obtained  in  person  or  by  mail  from  die 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
Rogar  J.  MsfXttDa. 

Assistant  Attorney  GeaemL  Landand 
Natural  Resomcss  Dinsiom. 
(FRDoc  SB-MM  Filed  l-l»-aft  8:45  an) 
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aiss 


OCPAimKNT  or  LAMM 

mnoa  of  na  woiwry 

Ha^UBranMMa  Unoac  Ravww  oy  ttw 
Offloa  of  ManaQamanl  and  BudQat 
(0MB) 

Bw  fcy<winfl 

The  Dapartment  of  Labor,  in  carrying 
out  its  mponaibilitie*  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

/RapottlBg 
Raviaw 


Uatofl 
Raquiramanls  Ui 


As  necessary,  the  Department  of 
Labor  will  publish  a  Ust  of  the  Agency 
recovdkeepingyreportlmi  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  Ust  will 
have  all  entries  grouped  into  naw 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/ reporting 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identificatioo 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
ofganixations  are  affected. 

An  estimate  of  the  total  number  of 
boors  needed  to  comply  with  the 
recordkeeping/ reporting  requirements 
and  the  average  hours  par  respondent 

The  number  of  forms  In  the  request  for 
approval  if  appUcabie. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


landQuastioaa 

Copies  of  the  recordkeaping/reporting 
requirements  may  be  obtained  by  callii^ 
the  Departmental  Clearance  Offioar. 
Paul  B.  Larson,  telephone  (202)  523-9991. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Offloa  of  Information 
Management  U3.  Department  of  Labor. 
200  Constitution  Avenue  NW..  Room  N- 
1301.  Washington.  DC  202ia  Commenia 
should  also  be  sent  to  the  Office  of 
Infonaatioo  and  Ragulatary  Affairs. 


Attn:  OMB  Desk  Offkar  for  (BLS/DM/ 
BSA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VBTS),  Office  of  Management 
and  Budget  Room  3208,  Washington.  DC 
20SO3  (Telephone  (202)  SOft-OaSO). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  data. 


Occupational  and  Safety  and  Health 

Administration 
Fatelity/Catastrophe  Reporting 
121»-0007:  Fonn  OSHA-3e  (F)  and  (S) 
State  and  local  governments;  farms: 
businesses  or  other  for  profit  non- 
profit institutions:  small  businesses  or 
organiiations 
1X3  responses;  732  hour*:  IS  minutes 

per  response  2  fbnns 
All  workplace  fatalities  and 
catastrophes  must  be  reported  so  that 
06HA  can  schedule  sn  inspection  to 
investifate.  Such  reporting  is  required 
bylaw. 


Departmental  Management 
National  SAS  Farmworker  Survey 

(Seasonal  Agricultural  Services) 
Individuals  or  households:  farms: 

Businesses  or  other  for-profit:  3.700 

respondents:  3.700  total  hours:  1  hour 

per  response:  2  forms 

The  Immigration  and  Nutionality  Act 
(INA)  as  amended  by  the  Immigration 
Reform  and  Control  Act  (IRCA)  requires 
the  DOL  and  the  USOA  to  estimate  the 
departure  rata  from  Seasonal 
Ajpicultural  Services  (SAS)  agriculture 
and  to  analyse  information  about  wages, 
working  conditions  and  recruitment 
practices.  This  survey  will  gather  data 
necessary  to  make  these  estimates  and 
carry  out  these  analyses. 


Mine  Safety  and  Health  Administration 

Mine  Operator  Dust  Data  Card 

1210-0011 

Bimonthly 

Businesses  and  other  for  profit:  small 
businesses  or  organixations 

2.500  respondents;  38  responses  per 
respondent:  1.010  hours  per  response, 
08.520  total  burden  hours 

Approximately  50  percent  of  coal  mine 
operators  are  required  to  collect  and 
submit  respirabie  dust  samples  to 
MSHA  for  analysis.  Pertinent 
information  associated  with 
identifying  and  aitalysing  these 
samples  is  submitted  on  the  dust  data 
card  that  aooompaniea  the  samples. 


Extension 

Employment  and  Training 

Administration 
Work  Application/Job  Order 

Recordkeeping 
1206-0001;  Recordkeeping  only 
State  or  local  governments 
B2  recordkeepers;  416  total  hours:  8  hrs. 

per  recordkeeper 

Request  is  only  for  retention  of 
information  on  work  applications  and 
|ob  orders. 


Employment  Standards  Administration 
Application  for  a  Farm  Labor  Contractor 

Employee  Cartificate  of  Registration 
1215-0037:  WH-612 
AnnuaOy 
Individuals  or  households:  farms: 

businesses  or  other  for-profit;  small 

businesses  or  organizations 
2.000  respondents:  1,000  total  hours;  J 

hours  per  response:  1  form. 

The  Migrant  and  Seasonal 
Aiplcultoral  Protection  Act  provides 
that  no  individual  may  perform  farm 
labor  contracting  activities  without  a 
certificate  of  registration.  Form  WH-412 
is  an  application  form  which  provides 
the  Department  of  Labor  with  the 
information  necessary  to  issue  a 
certificate  specifying  the  farm  labor 
contracting  activities  authorized. 

Signed  at  Wasiiington,  DC  this  17tti  day  of 
lanuary.  1968. 
PaulE.  Laraoa. 

Departmental  Ckarance  Off icer. 
(PR  Doc  a0-130l  Ptled  1-19-88: 8:45  am| 


CwUllctlonaolDlgfcly  To  Apply  tor 


Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
•re  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Titie  H. 
Chispter  2.  of  the  Act  The  Investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  ia  the 
subject  matter  of  the  investigotietts  may 
request  a  public  hearing,  provided  sudi 
request  is  filed  in  writing  witfi  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  addnaa  shown  bdew, 
not  later  than  February  2. 1980. 


Interested  persons  are  invited  to 
submit  written  ooraments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  2. 1900. 

The  petitions  filed  in  this  case  are 
available  fw  inspection  at  the  Office  of 
the  Director.  Office  of  Ttade  Adjustment 


^i^^^cPH/Ia 


Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  flOl  D  Street  NW..  Washington. 
DC  20213. 

Signed  at  Waahington.  DC  tliis  3rd  day  of 
January  1909. 

MamBM.Fooks. 

Director.  Office  of  Trade  Adfusimeai 

Assistance. 
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Amarada  HoaaCotp.Onahora 
Esploration,  Danvar,  COj  Tai  mbiatloii 
of  InvaatlQatlon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  17, 1988  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  of  the  Onshore 
Exploration  segment  of  Amerada  Hess 
Corporation,  Denver,  Colorado. 

The  retroactive  provisions  of  section 
1421(a)(1)(B)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  do  not 
apply  to  workers  who  are  engaged  in  the 
production  of  crude  oil  or  refined 
petroleum  products  if  such  workers 


were  eligible  to  be  certified  for  benefits 
under  the  Trade  Act  prior  to  the 
implementation  of  the  retroactive 
provisions. 

All  woikers  were  separated  fiom  the 
Denver  operation  more  than  one  year 
prior  to  the  date  of  the  petition.  Section 
223  of  the  Act  specifies  that  no 
certification  may  apply  to  any  woricer 
whose  last  separation  occurred  more 
than  one  year  before  the  date  of  the 
petition.  Consequently  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC  this  30th  day  of 
Decemtwr  1988. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

(PR  Doc.  89-1396  Filed  1-19-89;  8:45  am] 
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AQENCV:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Notice  of  (General 
Administration  Letter  No.  4-89. 


;  The  Department  of  Labor 
publishes  this  notice  and  General 
Administration  Letter  (GAL)  No.  4-89  to 
inform  States  and  cooperating  State 
agencies  of  the  publication  of  the 
financial  policies  and  procedures  for  the 
revised  Trade  Adjustment  Assistance 
Program,  except  Trade  Readjustment 
Allowances,  and  of  the  30-day  period  for 
commenting  on  these  policies  and 
procedures. 

FOR  FURTNER  INF0RMMT10N  CONTACT: 

■  )im  Giuliano,  Employment  and  Training 
Administration.  Office  of  the 
Comptroller.  Washington.  DC  20210. 
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(aoz)  SSS-87V7:  this  t«  not «  toU  fre« 
teUpboiM  Dumbar.  ComiiMnt*  should  be 
received  within  30  days  of  this  notice. 
All  oomoMnts  should  be  submitted  to 
the  above  individual. 


r««VMPOHMUTI0NcOn 
August  23. 1988  the  President  si^ed  into 
law  the  *t>nnibus  Trade  and 
Competitiveness  Act  of  isea"  Part  3— 
Trade  Adfustment  Assistance,  of 
SubUtie  O  of  Title  I  of  the  Act  concerns 
trade  adjustment  assistance  for  worken 
and  firms. 


The  Department  of  Labor  has  issued 
operatint  instructions  to  the  States  and 
State  agencies  concerning  trade 
ad}uatm«nt  asalstance  for  workers. 
General  Administration  Letter  (GAL) 
Noa.  7-88  and  Change  1  to  7-88,  Training 
and  Employment  Information  Notice 
(TBIN)  Noa.  8-88  and  Change  1  to  6-88. 
and  a  propoaed  rule  amending  the 
regulations  at  20  CFR  Part  617  have  been 
published  in  the  Federal  RaflalK. 

The  purpose  of  the  GAL  published 
with  this  notice  is  to  transmit  the 


national  nnancial  policies  and 
procedures  with  which  these  trade 
ad|iistment  assistance  activities  will  be 
administered. 

For  this  reason,  GAL  No.  4-88  is 
published  below,  together  with  Training 
and  Employment  Information  Notice  No. 
17-8a 

Signed  a(  Washingtoa  DC,  on  January  11. 
Iflaa 

■obartiT.laMs. 

AMsislanl  Secretary  of  Labor. 


U.S.  Deptrtment  of  Labor 

Employmant  wtd  Training  Administration 
Washington.  0.C  2U2I0 
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OmCCTIVE  : 

TO 

FROM 


GENERAL  ADMINISTRATION  LETTER   NO.  4-89 
AM.  STATE  EMPLOYMENT  SECURITY  AGENCIES 

DONALD  J.  KULICK^— T^^L^T  it  -m 

Administrator    -^^^VM^^ 
Office  of  Regional  Management 


SUBJECT 


Financial  Process  for  the  Revised  Trade 
Adjustment  Assistance  (TAA)  Program 


1.  Purpose.   To  provide  information  and  guidance  on  the 
financial  process  for  the  revised  TAA  prograir.  activities  with  the 
exception  of  Trade  Read  justirent  Allowances  (TRA) . 

2.  References.   The  Trade  Act  of  1974,  as  amended;  the 
Governor/Secretary  of  Labor  Agreement;  0MB  Circular  A-87;  20  CFR 
Part  617,  as  amended;  and  29  CFR  Parts  96,  97,  and  98. 

3.  Back9 round.   The  Omnibus  Trade  and  Competitiveness  Act 
(OTCA)  of  1988  was  signed  by  the  President  on  August  23,  1988. 
Title  I,  Subtitle  D,  Part  3  of  OTCA,  amended  Chapter  2  of  Title 
II  of  the  Trade  Act  of  1974,  Trade  Adjustment  Assistance  for 
Workers  (TAA)  Program.   As  a  result  of  the  OTCA  amendments^  and 
other  regulatory  changes,  several  revisions  must  be  made  to  the 
financial  operation  of  the  TAA  program.  The  most  significant 
changes  include: 

o   Placing  a  time  limit  on  the  expenditure  of  funds; 

o   Providing  advanced  funding  rather  than  requiring 

supplemental  budget  requests  for  each  instance  of  need; 
and 

o   Establishing  procedures . to  recapture  and  redistribute 
funds  among  the  States. 

4.  Annual  Financial  Cooperative  Agreement.   In  order  to  comply 
with  the  provisions  of  the  revised  0MB  Circular  A-102  and  the 
common  administrative  regulations  at  29  CFR  Part  97,  the  revised 
TAA  program  will  operate  under  an  annual  TAA  Financial 
Cooperative  Agreement  (Attachment).   The  funding  period  for  this 
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annual  a9rte»«nt  will  b«  up  to  three  years — the  current  fiscal 
year  plus  the  t«>o  subsequent  fiscal  years.   Upon  a  request  from 
the  State  and  concurrence  by  DOL,  the  tera  of  this  aqreenent  may 
be  extended  froM  one  to  six  vonths. 

The  terns  and  conditions  of  all  prior  year  TAA  qrants, 
agreements,  or  other  vehicles  remain  in  effect  for  the  next  two 
fiscal  years,  i.e.  through  September  30,  1990.  During  this 
two-year  period.  States  may  obligate  and  expend  all  prior  year 
funds  which  remain  available.   States  should  obligate  and  expend 
all  prior  year  TAA  funds  before  utilizing  FY  1989  prograri  funds. 

5.   Funding.   The-  TAA  funding  process  will  consist  of  quarterly 
advances  to  States  and  supplemental  requests  for  additional  funds 
when  the  quarterly  advances  have  been  committed.   This  approach 
of  providin(j  funds  ensures  that  States  have  funds  available  to 
provide  TAA  services  on  a  timely  and  as  needed  basis  and  that 
States  are  net  accun-ulating  excess*  unconrjr.it ted  fund  balances. 

Training  is  an  entitlement  until  such  tine  as  the  Secretary, 
pursuant  to  Section  236(c)(1)(B)  of  the  Trade  Act  announces  that 
the  demand  foi  training  is  at  a  level  that,  if  continued,  would 
exceed  the  $80  million  cap  for  training  established  in  the  law. 
At  that  tire,  the  law  provides  that  the  balance  of  funds  for 
training  be  appoitioned  among  the  States  for  the  reir'ainder  of  the 
fiscal  year.   States  will  be  notified  if  and  when  this  occurs. 

a.  Quarterly  Advance.   A  quarterly  advance  of  program 
funds  will  be  made  to  enable  States  to  immediately  approve 
traUting,  job  search  allowances,  and  job  relocation  allowances 
for  certified,  eligible  workers.   For  FY  19P9,  these  advances 
will  be  based  initially  on  the  number  of  workers  in  the  State 
receiving  TPA  in  relation  to  the  total  number  of  TRA  claimants 
nationally.   The  formula  factors  for  future  years*  quarterly 
advances  aie  not  yet  finalized.   In  addition,  each  State  will 
receive  an  amount  for  administrative  costs  which  will  be  equal  to 
15  percent  of  the  program  funds  advanced  to  the  State.  Many 
States  will  require  funds  in  addition  to  the  amount  provided  in 
these  quar.terly  advances.   To  obtain  additional  TAA  funds  during 
a  quarter,  the  States  must  submit  a  supplemental  request  for  such 
funds.  Adjustments  may  be  made  during  a  quarter  to  reduce  the 
total  amount  of  funds  advanced  based  on  reports  submitted  for  the 
previous  quarter. 

b.  Supplemental  Fund  Request.   All  requests  for  additional 
funds  shall  be  for  training,  job  search  allowances,  and  job 
relocation  allowances  only.   When  a  request  is  i^pproved  by  ETA, 
an  amount  equal  to  15  percent  of  the  approved  program  funds  will 
be  added  automatically  for  administrative  costs.   The  State 
shall  submit  a  request  for  additional  funds  which  includes: 
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A  Financial  Report  containing  cumulative  financial 
information  as  of  the  n<ost  recent  nionth  and  a 
narrative  justification.   This  justification  should 
includet 


The  number  of  workers  already  approved  but  not 
currently  receiving  Job  Search/Relocation 
allowances  or  training; 

The  number  of  additional  workers  expected  to 
apply  and  be  approved  for  training,  job  search 
allowances,  and/or  job  relocation  allowances  for 
the  next  three  months; 

A  description  of  the  conditions  which  give  rise 
to  the  particular  supplemental  fund  request; 

A  discussion  of  the  types  of  training  and  number 
of  workers  currently  being  funded;  and 

The  level  of  activity  expected  beyond  the 
three-month  period  for  which  this  request  is 
made. 


o   Certification  of  this  request  must  be  signed  by  the 
Governor's  official  TAA  prograir  designee. 

All  requests  for  additional  funds  should  be  submitted  to  the 
Regional  Office  at  least  30  calendar  days  prior  to  the  date  on 
which  the  available  funds  are  expected  to  be  exhausted.   The 
request  should  include  the  estimated  amounts  required  for  each  of 
the  three  program  activities,  listed  individually,  and  should  be 
prepared  on  the  basis  of  projected  need  covering  the  next,  full 
three-month  period.  This  request  should  not  include  estimates 
for  administration.   To  the  extent  that  funds  are  available. 
States  will  be  provided  funds  to  meet  the  projected  requirements. 
Adjustments  to  the  next  quarter's  advance  may  also  be  made. 

If  the  funds  requested  appear  to  be  excessive  based  on  previous 
usage  and  other  available  information  including  the  number  of 
work^ers  certified,  then  the  total  funds  requested  for  the  three- 
month  period  may  not  be  provided  pending  further  review.   The 
Regional  Office  will  be  responsible  for  reviewing,  monitoring, 
and  substantiating  the  information  contained  in  the 
justification.   States  should  ensure  that  realistic  requests  are 
submitted  and  that  an  explanation  is  provided  for  any  request 
which  is  larger  than  prior  experience  would  indicate. 

Similarly,  should  the  Secretary  determine  that  the  total  amount 
available  may  not  be  adequate  to  finance  nationwide  activities 
over  the  next  three  months,  it  may  be  necessary  to  issue  reduced 
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erounts  coverinq  a  shorter  tifi«  period.  This  situation  is 
possible  in  FY  1989  since  the  avount  presently  appropriated  is 
less  than  estimated  requirements. 

c.  Federal  Obli9ation  of  Funds.   The  level  of  TAA  funds 
provided  to  States  is  subject  to  the  availability  of  appropriated 
funds.   Obligational  authority  will  be  issued  to  States  which 
separately  identifies  funds  available  for  progran  activities  and 
for  administration.   The  transfer  of  funds  from  program 
activities  to  adn iristrat ion  is  not  authorized.   However,  funds 
designated  for  administration  may  be  transferred  to  program 
activities  if  not  used  for  administration. 

d.  Expenditure  of  Funds.   All  TAA  funds  must  be  expended  by 
the  State  in  accordance  with  the  provisions  of  the  annual  TAA 
Financial  Cooperative  Agreenent.   Any  expenditure  of  funds  which 
does  not  coirply  with  these  provisions  will  be  subject  to 
disallowance. 

6.   Recapture  of  funds.   The  entitlement  nature  of  the  TAA 
program,  plus  the  statutory  limitation  on  the  amount  of  funds 
which  iray  be  expended  on  training,  requires  the  Departnent  to 
institute  procedures  which  ensure  that  States  are  funded  equi- 
tably and  that  the  $80  million  training  cap  is  not  exceeded. 
Therefore,  in  addition  to  the  possible  actions  on  suppleirental 
rtquesls  for  funds  discussed  previously,  the  following  procedures 
will  be  used  in  the  event  it  becomes  necessary  to  recapture  funds 
not  immediately  needed  by  a  State  and  provide  them  to  anotlier 
State  with  an  imirediate  need.   In  general,  funds  will  be  recap- 
tured if  it  is  determined  that:   1)  the  National  Office  reserve 
is  insufficient  to  meet  State  requests  for  additional  funds  or  2) 
excess  uncommitted  funds  exist  in  individual  States. 

a.  Financial  Reports  will  be  reviewed  regularly  to  determine 
whether  excess  funds  remain  uncoirritted  by  each  State.   The 
determination  of  what  constitutes  excess  funds  will  be  based 
primarily  on  the  obligations  and  commitments  incurred  to  date 
plus  any  other  program  information  available,  such  as  approved 
and  pending  petitions.   Quarterly  adjustments  to  advances  will  be 
nade  based  on  this  review. 

b.  The  recapture  of  administrative  funds  will  only  be 
considered  when  the  level  of  program  funds  recaptured  exceeds 
$200,000.   In  no  case  will  administrative  funds  be  recaptured 
which  will  result  in  a  State  being  over-obligated  in  this 
category. 

c.  Prior  to  withdrawing  any  funds,  the  State  will  be 
notified  and  provided  with  an  opportunity  for  comment.   This 
process  will  require  prompt  State  response. 
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7.  Financial  Reporting. 

a.  States  must  submit  a  Financial  Report  to  the  Regional 
Office  on  a  quarterly  basis  until  such  time  as  all  fands  have 
been  expended  or  the  term  of  the  agreement  has  expired. 
Quarterly  reports  are  due  30  days  following  the  end  of  the 
quarter.   Should  the  determination  be  made  that  available  funds 
will  be  exhausted  nationally  before  the  end  of  the  year«  more 
frequent  reporting  may  be  required. 

b.  A  final  Financial  Report  must  be  submitted  90  days 
following  either  the  expenditure  of  all  obligational  authority  or 
the  expiration  of  the  annual  TAA  Financial  Cooperative  Agreement* 
whichever  comes  first. 

c.  An  updated  Financial  Report  aust  be  included  as  part  of 
any  State  request  for  additional  funds. 

8.  Federal  Register  Publication.   A  copy  of  this  General 
Administration  Letter  is  being  published  in  the  Federal  Register. 

9.  State  Action.    States  should  ensure  that  the  designated  TAA 
program  operating  agency  is  promptly  informed  of  this  policy 
guidance. 


10.  Inquiries.   Inquiries  should  be  directed  to  the  aporopriate 
Regional  Office. 

11.  AttflChffgnt.     ^  - 

TAA  Financial  Cooperative  Agreement  (to  be  transmitted  under 
separate  cover4 
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January  9,  1989 

TRAINING   AND    FMPLOYMENT    INFORMATION    NOTICE    NO.     17-88 


*        ALL  STATE  JTPA   LIAISONS 

STATE   WAGNER-PEYSER   ADMINISTERING  AGENCIES 
WORKER   ADJUSTMENT   LIAISONS 

pj^suw  r.  Tones 

Mrsfa/lant   Secretary  of  Labor 


Financial   Policy   for   the  Revised  Trade  Adjustment 
Assistance   (TAA)   Progran 


tuaitcT 


1.  Purpose.   To  transmit  information  on  the  financial  policy 
for  the  revised  TAA  program. 

2.  Pack9round.   As  a  result  of  the  Omnibus  Trade  and  Competi- 
tiveness Act  (OTCA)  of  1988  amending  the  Trade  Act  and  the 
issuance  of  other  regulatory  changes,  several  revisions  to  the 
financial  operation  of  the  TAA  program  were  rec^uired.  The  most 
significant  changes  includet 

e    Placing  a  time  limit  on  the  expenditure  of  funds; 

0    Providing  advanced  funding  rather  than  requiring 
supplemental  budget  requests  for  each  instance  of 
need)  and 

o    Establishing  procedures  to  recapture  and  redistribute 
funds  among  the  States. 

The  details  regarding  these  changes  were  recently  published  in 
the  attached  General  Administration  letter  (GAL)  No.  4-89   and  in 
the  Federal  Register. 

• 

3.  Action.   The  attached  information  should  be  provided  to 
appropriate  staff  as  soon  as  possible. 

4.  Inquiries.   Inquiries  should  be  directed  to  the  appropriate 
Regional  Office. 

5.  Attachment.      GAL   NO.  4-89 


ornnmmoM 
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Employment  Standards 
Admlnistratlow.  Wage  and  Hour 
Otvtsion 

Minimum  Wages  for  Federal  and 
radaraly  OiilHidConstiiiclkm, 
General  Wage  Determinatton 
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General  wage  determination  dectsions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appticaUe  hw  and  are 
based  on  the  infonnatkm  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  whidi  are  determined  to 
be  prevailing  for  the  deecribed  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  witii  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494.  as  amended,  40 
use  276a)  and  of  otfier  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  thie  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailtfig  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedote  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  caoaes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
dectsions,  and  modifications  and 
supersedeas  decisions  thereta  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  tfte  PMhrai 
Ha^^"<  ^v  ^m  vie  date  wtiMen  notice  is  - 
received  by  the  agency,  whichever  is 


earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  %vith  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  «vithin  the 
geographic  area  indicated  as  required  by 
an  applicable  Fedoal  prevailing  wage 
law  and  29  CFR  Pvt  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
OfRce  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Baoon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Admintstraton. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW..  Room  S-3504, 
Washington.  DC  202ia 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  *X«eneraI  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Vo/ime/ 

Massachusetts: 
MAa9-3  (Jan.  &.  1989) 

New  York: 

NY89-1  Qan.  6. 1989) 

NY8S-2  Oan.  6. 1988) 

NY88-3  (ian.  9, 1988) 

NY89-4  (Ian. «,  1988) 


NY88-S  Oan.  fli.  1989)-. 
NY89-6  []ma. «,  198^- 
NYS»-7aan.6.t9»)-. 
NY89-8  jjan.  flL  19881- 
NY88-10  Oaa.  H,  1988). 
NY8B-11  (Jan.  S.  1S8B). 
NY88-12  (Jan.  6w  1988) . 
NYa0-13  Oan.  t,  1988). 
NY89-14  Oan.  8. 1988). 
NY88-15  Oan-  >L^  1MB). 


.  pp.4(»-4ia 

.  p.  88a 
.  pp.684-«88. 
,  pp.  702-703. 
.  pp.  710-711. 

713. 
.  pp.  718,  720. 
.  pp.  728-73S. 
.  pp.  736.  742. 
.  P.7S8. 
.  pp.770-773. 
,  pp.7a2.78C 
.  p.  79a 
.  pp.  800-801. 
.  p.  808. 
.  pp.S13^n4. 


NYaB-17  Oan.  8. 1989) pp  818.  82a 

NY89-18  ()an.  6. 1980) pp  828-830. 

NYa9-18  (Jan.  &  1988) pp  82B-83a 

Tennessee: 
TN89-1  Oan.  N&  1988) pp.  1078-107a 

VotumeU 

Iowa: 

IA89-1  Oan.  8. 1989) p.  22. 

IA09-2  Oan.  6, 1980) p.  2a 

IA8S-6  Oan.  6.  1989] p.  52. 

Illinois: 
ILB8-19  Oan.  a  1989) p.  24a 

Missouri: 

M089-S  Oan.  6. 1980) p.  67a 

Ma80-8  Oan.  6. 1988) p.  678. 

Volume  ni 

Arizona: 

AZ88-2  Oan.  a  1989)..... 
Colorado: 

coao-i  Oan.  a  ig80)_ 

Cd80-2  Oan.  a  1989)  .„~ 

€080-4  Qan.  6. 1989)...„ 
Washington: 

WASO-l  Oan.  8. 1980)  _. 


pia 

p.ioa 
p.iia 

p.  12S. 

pp.  384-385 
pp.  38a  374. 


General  Wage  DeleraHnalioB 
Publication 

General  wage  determinatioes  issued 
under  the  Davis-Bacon  and  related  Acta, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Detenninations  baaed  Under  The 
Davis-Bacon  And  Rriated  Acts".  This 
pubbcatioB  is  available  at  each  of  ttie  SO 
Regional  Government  Depoeitofy 
Lil^raries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Wa^ington.  DC  20«e.  (302)  783- 
3238 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for  . 
any  or  all  of  tiie  three  separate  volumes, 
arranged  by  State.  Subscrqttians  include 
an  aimual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volaaw. 
Throughout  the  remainder  <^  the  year, 
regular  weeUy  updates  wiU  be 
distributed  to  subacribers. 

Signed  at  Washington.  DC  this  13th  day  of 
)anuaiy  198a 
RolMrtV. 


Acting  Dinetor.Omskm  of  Wage 
Determimotioas. 

{FRDoc.  80-1243  Filed  l-l»-8ft  ft4S«Bi| 
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Safety 

D.  and  B.  Coal  Company.  225  Main 
Street  |oliett.  TremonL  Pennaylvania 
17W1  ha*  filed  ■  petition  to  modify  the 
application  of  30  CFR  75.1406  (automatic 
couplers)  to  it*  Rock  Ridge  Slope  (1.0. 
No.  36-07175)  located  in  Schuylkill 
County.  Pennaylvania.  The  petition  i* 
filed  under  *ection  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  aummary  of  the  petitioner'* 
*tatement*  follows: 

1.  The  petition  concern*  the 
requireoient  that  track  haulage  cart  be 
equipped  with  automatic  couplers. 

Z.  Petitioner  *tate*  that  installation  of 
automatic  coupler*  on  the  track  haulage 
cars  would  result  in  a  diminution  of 
*afety  to  the  miners  affected  due  to  the 
*harp  radiu*  curve*  in  the  track,  the 
undulating  pitch  of  the  alopes.  the 
different  types  of  *mall  lightweight  cars, 
and  the  *]r*tem*  of  haulage. 

3.  For  these  reason*,  petitioner 
re<)ue*t*  a  modification  of  the  •laiMlard. 


Raquaal  fori 

Persona  intere*ted  in  this  petition  may 
fumi*h  written  comment*.  These 
comments  must  be  filed  with  the  Office 
of  Standarda.  Regulation*  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  befort 
February  22.  imo.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

PMifaia  W.  SMvey. 

DincUtf.  OfficmofSlandonh.  Reguhtiom 

and  Variance*. 

Dal«:  January  IS.  19Ml 
(fD  Doc.  80-1387  F1i«d  l-ie-at  ftiS  am) 


Centralia  Mines.  Inc.  R.D.  2.  Box  201. 
Shamokin.  Pennsylvania  17872  ba*  filed 
a  petition  to  modify  the  application  of  30 
CFR  7SJ01  (air  quality,  quantity,  and 
velodtv)  to  ito  No.  1  Slope  (LD.  No.  3fr- 
07835)  located  in  Northumbartand 
County.  Pennsylvania.  The  petition  i« 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 


A  summary  of  the  petitioner'* 
atatement*  follow*: 

1.  The  petition  concern*  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  94)00  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9.000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  *haU 
be  3.000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine.  Ignition, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poi*onou*  ga*es. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust. 

4.  Extremely  high  velocities  in  small 
croa*  *ectionaI  area*  of  airway*  and 
manway*  required  in  friable  Anthracite 
vein*  for  control  purpo*es.  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  A*  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1.500 
cubic  feet  per  minute. 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  *et  of  developing  entries  be  S4I0O 
cubic  feet  a  minute;  and 

c.  Hie  minimum  quantity  of  air 
reaching  the  Intake  end  of  ■  pillar  line 
ba  5.000  cubic  feet  a  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  thece  area*  to 
maintain  a  *afe  and  healthful  mine 
atmoaphere. 

&  Petitioaar  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  affofdad  by  ths  sUndard. 


Rnsoos  Interested  In  dils  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Varlancaa.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevsrd.  Ariington.  Vir^nla  22203.  All 
coounents  must  be  postmarked  or 
received  'n  that  oflica  on  or  before 
February  22. 198a  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dale:  fanuary  12. 1989. 
Pairida  W.  SOvey. 

Director.  Office  of  Standards.  Regulations 
and  Variance*. 
(FR  Doc.  «-ia96  Filed  l-19-a8e  9:45  amj 
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UW  Coal  Co.  kic;  PoWlon  for 


LAW  Coal  Company.  Inc.  R.D.  No.  Z 
Box  201.  Shamokin.  Pennsylvania  17872 
ha*  nied  *  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoiating 
equipment:  general)  to  it*  No.  2  Slope 
(U).  No.  30-07171)  located  in 
Northumberiand  County.  Pennaylvania. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  cages,  platforms  or 
other  devices  which  are  used  to 
transport  persons  in  shafts  and  slopes 
be  equipped  with  safety  catches  or  other 
approved  devices  that  act  quickly  and 
affectively  in  an  emergency. 

2.  Petitioner  states  ^t  no  such  safety 
catch  or  device  is  svailable  for  the 
steeply  pitching  and  undulating  slopes 
with  numerous  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safety  devices  were 
installed  they  would  be  activated  on 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  the  conveyance. 

4.  As  an  alternate  method,  petitoner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gimboat  and  to  the  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  s  factor  of 
safety  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
sltemate  method  will  provida  the  same 
degree  of  safety  for  the  miners  sffected 
as  that  afforded  by  the  standard. 


Persons  interested  in  thispetltlon  may 
furnish  written  comments.  Inase 
comments  must  ba  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Adminisbation.  Room  8Z7. 4015  Wilson 
Boulevard,  Arliqftoo.  Viiflnia  22209.  All 


comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Februaiy  22. 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  )anuary  12. 1988. 
Pairida  W.  Sihrey. 

Director  Office  of  Standards,  Regulations  and 

Variances. 

(FR  Doc  88-1390  Filed  1-1»-a9: 8:45  am) 


lOeekel  No.  M-38-247-C1 

Now  Era  Cori  Co,  Inc4  Petition  for 

aKNaiiGeiion  or  AppecaDon  Of 
anaioaiory  ueieiy  aienoero 

New  Era  Coal  Company.  Inc.  29501 
Mayo  Trail  CatletUburg.  Kentucky 
41129  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  iU  No.  1  Mine  (LD.  No.  15-10753) 
located  in  Pike  County,  Kentudcy.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follow: 

1.  The  petition  concerns  the 
requirement  that  the  idled  area  of  the 
mine  be  examined  in  its  entirety  on  a 
weekly  basis. 

2.  Due  to  rock  falls  and  a  large 
quantity  of  water,  the  idled  area  of  the 
mine  cannot  be  safely  traveled.  To 
restore  one  entry  to  a  safe  travelable 
condition  would  expose  miners  to 
hazardous  working  conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  four  evaluation 
points  where  a  certified  person  would 
examine  the  water  level  and  the 
quantity  and  quality  of  air  used  to 
ventilate  the  idled  area.  These 
examinations  would  be  made  on  a 
weekly  basis  and  the  results  recorded  in 
a  Weekly  Examinations  for  Hazardous 
Conditions  Book. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comnients 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
Februaiy  22. 1960.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Date:  January  13. 1980. 

Patricia  W.  Sihrey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  80-1400  Filed  1-19-89:  8:45  am) 

BNJSM  cow  461S-49-M 


(Docket  Na  II-88-241-C] 

Rtien  Coal  Co:  Petition  for 
Moamcanon  or  Appecanon  or 
Mandatory  Safety  Standard 

Rhen  Coal  Company.  R.D.  No.  3.  Box 
21,  Pine  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1714  (self-contained  self- 
rescuers)  to  its  Skidmore  Slope  (IJ).  No. 
36-08031)  located  in  Sdiuylkill  Counfy. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner'* 
statements  follows: 

1.  Ilie  petition  concerns  the 
reqturement  that  each  operator  make 
available  to  each  person  who  goes 
underground  a  self-contained  self-rescue 
device  approved  by  the  secretary  whidi 
is  adequate  to  protect  sudi  persons  for 
one  hour  or  longer. 

2.  The  mine  is  always  damp  to  weL 
There  is  a  small  pump  located  at  the 
foot  of  the  slope. 

3.  Petitioner  states  that  the  distance 
fiom  the  mine  portal  to  the  actual 
working  face  is  less  than  2,000  feet  The 
mine  can  be  evacuated  in  less  than  15 
minutes. 

4.  Petitioner  states  that  the  devices 
are  too  heavy,  bulky,  and  cumbersome 
to  be  worn  while  woiicing  or  in  the 
narrow  confines  of  the  slope  gun  boat 
which  serves  as  a  mantrip  at  the  mine. 

5.  Sections  of  the  mine  are  subjected 
to  fieezing  temperatures  making 
constant  availabilify  of  the  devices 
questionable.  In  addition,  the  wet  mine 
conditions  make  it  difficult  to  locate  a 
suitable  dry  storage  location  for  the  self- 
rescuers. 

6.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  22, 1909.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Date:  January  13. 1980. 
Patrida  W.  Sihrey. 

Director.  Off  ice  of  Standards,  Regulations 
and  Variances. 

|FR  Doc.  80-1401  Filed  1-19-89:  MS  am) 
SMjUNO  coos  4S1S-4a.«l 

(Dodiet  Na  ll-88-a42-€l 

Rlian  Coal  Co.^  Petition  for 
■womcaiion  or  Appacaoon  ot 
Mandatory  Safety  Standard 

Rhen  Coal  Company.  RJ).  3.  Box  21. 
Kne  Grove,  Pennsylvania  17963  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1400  (hoisting  equipment: 
general)  to  its  Skidmore  SMope  (I.D.  No. 
36-08031)  located  in  Schuylkill  Counfy. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safefy 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  diat  cages,  platforms  or 
other  devices  whidi  are  used  to 
transport  persons  in  shafts  and  slopes  \ 
be  equipped  with  safefy  catches  or  other 
approved  devices  that  act  quickly  and 
effectively  in  an  emeigency. 

2.  Petitioner  states  that  no  such  safefy 
catch  or  device  is  available  for  the 
steeply  pitching  and  undulating  slopes 
with  numenis  curves  and  knuckles 
present  in  the  main  haulage  slopes  of 
this  anthracite  mine. 

3.  Petitioner  further  believes  that  if 
"makeshift"  safefy  devices  were 
installed  they  would  be  activated  in 
knuckles  and  curves  when  no 
emergency  existed  and  cause  a  tumbling 
effect  on  die  conveyance. 

4.  As  an  alternate  method,  petitioner 
proposes  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  stJiefy 
connections  securely  fastened  around 
the  gunboat  and  to  die  hoisting  rope, 
above  the  main  connecting  device.  The 
hoisting  ropes  would  have  a  factor  of 
safefy  in  excess  of  the  design  factor  as 
determined  by  the  formula  specified  in 
the  American  National  Standard  for 
Wire  Rope  for  Mines. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safefy  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  fort 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
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raotivvd  in  that  olBo*  oa  or  bdbra 
February  22. 1860.  CopiM  ol  Um  patttioa 
•I*  availatxi*  for  inapacUoo  at  that 
addraaa. 

Date:  laauanr  U.  IflMi 
PaMda  W.  Sihray. 

Ditwclor  Off  tern  ofStandonh.  IU$uJotiom  and 
Varkutcm*. 
int  Doc  m-\¥A  FUad  \-\%-m  M*  aail 


Jim  Walter  Resourca*.  Inc,  P.O.  Box 
C-79.  BInningham.  Alabama  SS283  has 
niad  a  patition  to  modify  tha  application 
of  30  CFR  75.1002  (location  of  troUey 
wirea,  trolley  feeder  wtrea.  high-voltage 
cablea  and  traniforroert)  to  its  Na  S 
Mine  (1.0.  No.  01-00756)  located  In 
lefferson  County.  Alabama.  The  petition 
is  fUad  under  sactioa  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1077. 

A  summary  of  tha  patttionar'a 
statements  followa: 

1.  Tha  petition  concerns  the 
requirement  tliat  trolley  wires  and 
trolley  feeder  wires,  high-voltage  cables 
and  transformers  not  be  located  Inby  tha 
last  open  crosscut  and  be  kept  at  least 
ISO  feet  from  piUar  workings. 

2.  Petitioner  proposes  to  install  a 
second  high-voltage  longwall  utilizing 
a.c  high-voltage  (2300  v)  cables  in  or 
inby  the  last  open  crosacut  with  specific 
equipment  and  conditions  as  outlined  in 
the  petition. 

3.  In  addition,  petitioner  propoaes 
that— 

(a)  The  cables  to  be  used  would  ba  a 
8HD-GC  SKV  MSHA  approved  iackated 
cable.  These  cables  provide  as  siifa  a 
protection  against  potential  for  an 
ignition  tourca  as  medium-voltage 
cables  of  the  same  type  construction 
and  better  protection  than  low-voltage 
cables  of  non-shielded  construction: 

(b)  The  use  of  higtier  voltage  motors 
results  in  lower  current  Oows.  thereby 
reducing  the  heating  effect  on  the  cablr. 

(c)  A  sensitive  ground  fault  and 
lockout  protection  circuit  would  ba 
provided  to  detect  trip  and  lockout  any 
cable  with  a  groand  laall  currant  olfO 
mllliampares.  Tharafbca.  this  application 
of  high-voltage  cablae  ia  safer  than  that 
of  medium-voltage  cables  under  similar 
faulted  conditions; 

(d)  Compared  to  a  986  volt  systaaik  a 
2300  volt  syetaai  raquiraa  amaUar 
current  Oows  to  po«ver  laolors  of  similar 
horsepower  ratinfi  Conaaquantly. 


greater  cable  insulatioa  protaction  is 
provided  in  the  high-voltage  systaa:  aad 

(e)  All  high-voltage  cablea  sopplying 
all  prima  movers  located  inby  tiia  last 
cqwn  croescut  are  deenergized  at  any 
time  thia  equipment  is  not  in  operabon. 
This  provides  added  protection  through 
rediiced  exposure  time. 

4.  Petition  states  that  the  propoaed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  aiiners  affected 
as  that  afforded  by  the  standard. 


Request  far( 

Persons  interested  in  diispetitkM  aiay 
furnish  written  comments,  liieae 
comments  must  be  filed  widi  tha  Office 
of  Standards.  Regalations  and 
Variancaa.  kttna  Safety  and  Health 
AdBfUnistraboo.  Room  627. 4015WilsoB 
Boulevard.  Ariington.  Virginia  22203.  All 
comments  must  be  poetmarkad  or 
received  in  that  offioe  on  or  before 
February  22. 186a  Copiea  of  the  petition 
are  availabla  for  inspaction  at  that 
addraaa. 

11. 


OB«a: 
PaMdaW. 

r.  Otftea  afStandanh. 


(FR  Doc.  «-1«M  iniad  1- 
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NUCLEAR  RCQULATOMY 


Tolto«lMrValv«T( 

:  Nuclear  Regulatory 
Commission. 

I  Notice  of  public  meeting. 


R  Tests  were  ooodactad  to 
I  whether  iaolatian  valvea  in  a 

aargy  BWR  pipe  that 
I  containment  wUl  doaa 
against  high  flows  in  tha  event  of  a  pipe 
break  outside  coatainmanL  Tha  pipe 
aystam  and  environment  that  was 
simulated  la  the  taaU  is  tha  Reactor 
Water  Qeanup  (RWCU)  Una.  Tha  NRC 
licensing  office  has  determined  this  to 
be  s  sipiificant  safety  issue  which  has 
bean  identified  as  Canerlc  Issue  (CI)  67, 
Tailuro  of  HPQ  Steam  Line  Without 
Isolation."  Althoi^  other  pipes  are  abo 
Jm-'fifT^  as  pari  of  GI-67.  the  tests  to 
data  have  concentrated  on  the  RWCU 
Una  only.  Tha  roauhs  of  thaaa  laaU  have 
been  preasatad  to  tha  NRC  staff  and  to 
repraaaotatlvaa  of  vahra  aad  actuator 
manufacturers  of  sqaipmant  typically 
uaed  in  Gt-67  relatad  pipe  Unaa.  A 
meeti^  is  planoad  for  Fabniary  1. 10881 
from  8:30  aaL  to  6c00  pja.  at  the  Crowae 
Plaia  Hohday  hn  at  17S0  Rockvilla 
Pike,  hiarylaod  30662.  Phone  (301)  > 
lioa  Tha  Qowna  Ftaia  ia  locatad  i 


tha  Twiofarook  Metro  Station,  in  this 
maath«.  tha  Idaho  National  Bngineeriag 
Laboratory  (INEL)  will  present  the 
signiBcaat  results  of  those  tests  so  thai 
tha  staff  can  make  a  determination  that 
the  research  performed  for  the  NRC  is 
acceptable  for  demonstrating  the 
performance  of  valves  and  diagnostic 
equipment  and  to  develop  the  basis  for 
focusing  subsequent  research  that  will 
be  needed  to  resolve  the  issue.  The 
meeting  topics  are  Usted  below.  Persons 
wishing  to  make  statements  on  any  of 
these  topics  should  notify  the  contact 
listed  below  and  submit  a  written 
request  including  the  desired  statement 
at  least  one  wedi  in  advance  of  the 
meeting.  The  statement  should  be  no 
longer  than  3  minutes. 

PON  mmnmm  wpowutioii  oomt act 
Gerald  H.  Weidenhamer.  Office  of 
Nuclear  Regulatory  Research.  VS. 
Nuclear  R^ulatory  Commissiott.  5660 
Nicholson  Lane  South  (217B).  RockvUle. 
Maryland  206&2.  Telephone:  (301)  4B2- 
3630.  Facsimile:  (301)  443-7801  or  (301) 
443-7636.  Verificafion:  (301)  402-3007. 

Maothig  Topics 

1.  Introduction  &  Agenda 

2.  Purpose  and  Format  of  Meeting 

3.  Maetiiw  Goals.  Potential  Problems 
andQaestioos 

4.  Significant  Test  Results 

5.  Discussion  of  Potential  ProMams  and 
Questions 

ft.  Status  of  Industry  Action  to  Remedy 
MOV  Performance  and  ReUabiUty 
Problems 

7.  Question.  Statements  and  Comments 
from  Floor  (Time  Permitting) 

6.  Meeting  Wrap-up. 

Dated  at  Rockvilla.  klaiyland  this  12tk  day 
of  lanaary.  1988. 

For  the  Nackar  Regnlatoty  Camwiitoa 
MiltaiVi«laB. 

Chief.  Bhetrkai  &  Mechanical  Engineering 
Bitmch.  Diriaion  of  Engineering,  Offioe  ef 
NttcJear  Regulatory  ReaeoKk 
(FR  Doc  M-1SS7  Filed  1-1»-M(  tM  an) 


On  Deoaflfibar  14.  vmk  the  Fe 
Ragialar  pabUahad  tha  Bi-Weekly  Notice 
of  Applications  aad  Amendmeats  to 
Oparatiag  Licanses  Involving  No 
S^ficant  Haaards  Considerationa.  On 
page  fOSSa  for  the  Browna  Ferry 
Nadaar  Plant.  Uatt  1  (apfilieatioa  dated 
October  27. 1067— TS  235).  ttie 
Amendment  Noa.  read.  '^56, 155, 13a'' 


The  correct  Amendment  Nos.  should 
have  been  "150, 155, 130." 

Dated  at  Roclcville.  Maryland  this  13th  day 
of  lanuary  1988. 
SmaaaaCMack. 

AsBistant  Director  for  Projects,  TVAPm/ecta 
Division,  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc  80-1351  Filed  1-19-89: 8:45  am] 


noQutalory  Quida;  laauanca. 


The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  'Hiis  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  r^ulations.  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  Ucenses. 

Revision  1  to  Regulatory  Guide  10.9, 
"Guide  for  the  Preparation  of 
Applications  for  Licenses  for  the  Use  of 
Self-Contained  Dry  Source-Storage 
Gamma  Irradiators,"  provides  guidance 
on  the  type  of  information  needied  by  the 
NRC  staff  in  evaluating  license 
appUcations  for  the  use  of  self-contained 
dry  source-storage  gamma  irradiators. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
ate  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082, 
Washington,  DC  20013-7082,  telephone 
(202)275-2080  or  (202)275-2171.  Issued 
guides  may  also  be  purchased  irom  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road,  Springfield, 
VA  22161. 

(5  U.S.C  552(a)) 


Dated  at  Rockvilla,  Maryland  this  11th  day 
of  lanuary  1988. 

For  the  Nuclear  Regulatory  Commission. 
Eric8.BaGkiard. 

Director.  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc  80-1356  Filed  1-19-89: 8:45  am] 


IDocfcat  Na  50-3081 

Main*  YankM  Atomic  Potvw  Co; 
V  onnaoraiiofi  or  Msuancoor 
AnwiNiniafn  lo  racany  oporaimg 
LwanaaanQ  mipuiiuiwiy  ror  naarmg 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
36  issued  to  Maine  Yankee  Atomic 
Power  Company  (the  licensee),  for 
operation  of  the  Maine  Yankee  Atomic 
Power  Station  in  Lincoln  County,  Maine. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  to 
reflect  current  knowledge  of  the  Reactor 
Pressure  Vessel  (RPV)  fast  neutron 
fluences  (E  greater  than  1.0  Mev.)  and 
material  properties.  The  proposed 
amendment  would  also  incorporate 
revised  10  CFR  Part  50  Appendix  G 
limits.  Included  are  changes  fon 

•  Revised  fluence  projections  which 
reflect  results  of  measurements  and  flux 
reduction  achieved  in  refueling  cycle  8. 

•  Revised  damage  predictions  which 
reflect  the  results  of  measurements  and 
the  application  of  Regulatory  Guide 
(R.G.)  1.90,  Revision  2. 

•  Revised  Pressure-Temperature  (P/ 
T)  limits  developed  following  the 
requirements  of  10  CFR  Part  SO 
Appendix  G. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  February  21, 1989.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 


Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificaUy  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  .my 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimify  to 
present  evidence  and  cross-examme 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
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DocumMt  Room.  th«  Gdman  Buildii^ 
ZlX  L  Sttmt  NVt.,  WHhii^on  DC  by 
th«  abov*  date.  Whora  potitloas  ai* 
RUd  during  Hm  last  tan  (1(H  days  ol  tha 
noHca  pariod.  it  ia  raq«astad  tkat  tha 
patitiooar  or  rapwaanlatlva  for  tba 
patltionar  promptly  to  Inform  tha 
Coauniaaion  by  a  loU-fraa  telephone  call 
to  Waalara  Unkw  at  l-«0O-32S-e00O  (in 
Miaaouri  l-a0O-^42-67QO).  Tha  Waatera 
Union  operator  should  be  given 
DatapwB  Idantifkation  Ntunber  S7S7 
and  tha  lblWwii«  masaese  addresaed  to 
Richard  H.  Wesaoaa.  Protect 
Directorate  1-9:  (petitioner's  naoM  and 
telephone  nuaiber):  (date  petittoo  was 
mailed):  (plant  name):  and  (pubUcatkw 
date  and  page  number  of  this  Fadaval 
RafMsr  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
Ceoend  Co«nsaL  U.8.  Niidear 
Regulatory  Coauniaaion,  Washington. 
DC  20SSA.  and  to  |  A.  Ritsher.  Ropes  a 
Cray.  2S5  Flwiklin  Street.  Boston. 
Massachusetts  022ia  sttomey  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hesring  will  not  be  entertained 
absent  s  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  tha  petition  aad/or  request 
should  be  panted  baaed  upon  a 
balancing  of  tha  factors  specified  in  10 
CFR  X714(aNl)(SHv)  awl  2Jn4{d). 

If  a  raquaalfor  hearing  ia  raoahrad.  the 
Commission's  staff  may  iaaua  tba 
anendaent  after  it  rnmphtea  its 
technical  review  and  prior  to  tha 
completion  ot  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerstion  in 
accordance  with  10  CFR  Sa91  and  50.BZ. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  2. 1988. 
which  is  svailable  for  public  inspection 
at  the  Commisaion's  Public  Document 
Room,  the  Celman  Building.  Z120  L 
Street  NW..  Washington.  DC  20ft5S.  and 
at  the  Local  Public  Document  Room. 
Wiacasset  Library.  High  Street.  P  O.  Box 
387.  Wiacasset  Maine  04579. 

Deled  al  RockviUe.  klaryliiad.  this  13di  day 
of  Isnuary  IIMl 

For  iIm  Nuclear  R«gul«lo(y  rnmsMsstuw 

Dinctor.  ftu^iw-i  Dindorotm  tS.  Dhfkhii  of 
R»octor  Pn^tcU  l/ll  Officm  ofNuchar 
/Uoctor  nagu  htion. 
|FR  Doc  W-1380  PUmI  1-t«-«(  a«6  aai| 
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Pacific  Gas  and  Electric  Company  (die 
Ucenaae)  ia  tha  holder  of  Facility  License 
Na  DPR-7.  which  autkorins  poeaession 
but  not  operation  of  Humboldt  Bey 
I^Dwer  Plant  Unit  Na  3  (Humboldt  Bay 
Unit  3).  The  Ucenae  provides,  among 
other  dili^a.  that  it  ia  aubiact  to  all  rules, 
regulations,  aad  ordan  of  the  Nudaar 
Regulatory  Commiaaioa  (the 
Commission)  now  or  hereafter  in  effisct 
The  facility  consists  of  a  permanently 
shut  down  boiling  water  reactor  and 
stored  spent  fuel  located  al  the 
liceoaee's  site  in  Humboldt  County. 
California. 


Section  TOSlfd)  of  the  Coounission's 
regulations  requires  a  licensee 
authorised  to  poeaess  special  nuclear 
material  to  conduct  a  physical  inventory 
of  all  such  materials  at  intervals  not  to 
exceed  12  months  The  licensee  is 
requesting  an  exemption  tnm  tba 
annual  physical  inventory. 

Pursuant  to  10  CFR  7ai4  the 
Commission  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which  era  authorized  by  law.  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  are  otherwise 
in  the  public  interest 

m 

Humboldt  Bay  Unit  S  has  been  shut 
down  since  July  2. 1878.  In  1983.  the 
licensee  decided  to  decommission 
Humboldt  Bay  Unit  3  and  subaequently 
submitted  s  Imposed  Decommission 
Plan.  Propoaed  Technical  Specifications 
(TS)  and  an  Environmental  Report  The 
iicenaee  proposed  (1)  to  amend  License 
Na  DPIl-7  to  possess-but-not-operate 
statue:  (2)  to  dslete  certain  licenae 
conditions  ralatad  to  saisoiic 
modificationa  required  befora  the  NRC 
would  authorize  a  raturn  to  power 
operation;  (3)  to  revise  the  IS  to  reflect 
the  possess-but-not-operate  status:  (4)  to 
decommission  Humboldt  Bay  Unit  3  in 
accordance  with  the  plan  included  with 
the  submittal;  and  (5)  to  extend  License 
No.  DPR-7  for  IS  additional  years,  to 
November  9,  2015.  to  be  consistent  with 
the  Decommissioning  Plan. 

On  |uly  la.  1985  License  Na  DPR-7 
was  smended  to  possess-but-not- 
operate  ststus.  On  July  10. 1988  License 
No.  DPR-7  was  amended  to  approve  the 
decommissioning  plan  and  the  balance 
of  Items  1  throu^  5  sbove. 

On  |une  6^  1988  ss  revised  July  19  and 
September  13. 1968  the  licensee 


submitted  a  request  for  aa  axemptioa 
from  the  requirement  for  sn  snnual 
inventory  of  the  spent  fuel  on  the  basis 
of  additional  conditions  and 
commensurate  requirements. 

Based  on  a  review  of  the  licensee's 
request  the  fffiC  staff  finds  that  the 
following  conditions  and  commensurate 
requirements  support  granting  the 
requested  exemption: 

(1)  A  cover  is  installed  over  the  spent 
fuel  pooL  Tamper-indicating  seals  are 
installed  on  the  cover. 

(2)  Seal  number  and  integrity  shaH  be 
verified  every  12  months. 

(3)  A  physical  inventory  of  all  spent 
fuel  shall  be  conducted  whenever  a  seal 
has  been  found  to  be  compromised.  A 
physical  inventory  of  all  spent  fuel  shall 
be  conducted  after  an  authorized 
opening  of  the  cover  if  the  time  since  tha 
last  inventory  is  in  excess  of  12  moaths. 

(4)  A  physical  inventory  of  all  spent 
fuel  will  akM  be  coadaded  after  an 
authorized  removal  of  the  spent  fuel 
pool  cover  if  the  tiaw  period  since  the 
last  inventory  is  less  than  12  months 
unless: 

(a)  The  entry  into  the  refueling 
building  while  the  cover  was  removed 
was  BMde  by  st  least  two  authorized 
individuab  who  attest  in  writing  that  no 
spent  fuel  waa  removed  from  the  pool 
while  they  were  in  the  refueling 
building:  or 

(b)  While  the  cover  was  removed  and 
in  the  abaence  of  at  least  two  authorized 
individuals  in  the  refueling  building,  the 
alarms,  cameras  and  other  detection 
devices  that  makeup  the  security 
system  were  OPERABLE  and 
maintained  in  accordance  with  the 
security  plan. 

Based  on  the  foregoing,  and  in 
accordance  with  10  CFR  7ai4  the  staff 
concludes  that  the  exemption  from  the 
requirements  of  10  CFR  70.51  (d)  as  , 

discussed  above,  is  authorized  by  law. 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest  | 

Accordingly,  the  Commission  hereby 
grants  Pacific  Gas  and  Electric  4 

Company  an  exemption  from  the  j 

requirement  of  10  CFR  70.51(d)  for  the 
conduct  of  an  annual  inventory  of  spent 
hiel  at  Humboldt  Bay  Unit  3  provided 
the  licensee  satiafies  the  conditions  set 
forth  in  Items  1  through  4  above. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(54FRa78  on  January  la  1980). 

This  exemption  is  effective  upon 
issuance. 


For  the  Nuclear  Regulatory  rommisiion 
Gary  M.  Hobhaa, 

Acting  Director,  Division  of  Reactor 
ProftetM—UL  IV.  V  and  Special  Proj»ctM. 

Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Roclcville.  Maryland  this  13th  day 
of  Januaiy  un. 

|FR  Doc  M-US2  PUsd  1-19-18:  MS  aBi| 
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SuuUiara  CaMomla  EdtoonCOkand 
San  Diage  Qaa  ami  EMdrtc  C*.,  tan 
Onofra  Nudaar  QanaraUnQ  Stationt 
Unit  No.  \i  Conaidafation  of  laaoanoa 
of  AnModniant  to  Provlaional 
OparaMng  Ucanaa  and  OpportanRy  tor 


The  U.S.  Nudear  Regulatory 
Coomiiaaion  (the  Commission)  ia 
considering  issuance  of  an  amendment 
to  Provisional  Operating  Liceose  Na 
DPR-13  issued  to  Sovtbem  California 
Ediaon  Company,  et  aL  (the  Kcenaee). 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  Na  1.  located 
in  San  Diego  County,  California.  The 
request  for  amendment  was  submitted 
by  letter  dated  January  11. 1980. 

The  proposed  amendment  would 
revise  Appendix  A  Technical 
Specifications  2.1,  "REACTOR  CORE— 
Limiting  Combination  of  Power. 
Pressure,  and  Temperature,"  3.5.2, 
"Control  Group  Insertion  Limits".  3.11, 
"Continuous  P^er  Distribution 
Monitoring".  3.3.3.  Itefueling  Water 
Storage  Tank"  4.1.1  *X)perational  Safety 
Items",  and  4.2.1.  "Safiety  Injection  and 
Containment  Spray  System  Periodic 
Testing"  to  allow  San  Oncrfra  Unit  1  to 
be  operated  as  described  in  the 
forthcoming  report  "Reload  Safety 
Evaluation.  San  Onofre  Nodear 
Generating  Station.  Unit  1.  Cycle  la" 

The  Reload  Safety  Evaluation  for 
Cyde  M  is  currently  underway.  The 
technical  specification  changes 
identified  above  represent  the  expected 
scope  of  spedfications  impacted  by  the 
reload  safety  evaluation.  Additional 
information  and  the  actual  values  and 
setpoints  will  be  provided  when 
available  as  a  supplement  to  the 
amendment  request 

The  reload  safety  evaluation  ia  being 
performed  to  support  plant  operation  at 
a  reduced  reactor  coolant  temperature 
with  up  to  20%  of  the  steam  generator 
tubes  plugged.  Recent  steam  generator 
lube  inspections  have  reaulted  in  steam 
generator  plugging  levels  beyond  the 


15%  value  assumed  in  the  existing  safety 
analysis.  Reanalysis  to  provide  for  the 
higher  plugging  levels  (20%)  is  therefore 
required  and  is  now  underway. 

bi  addition,  the  licensee  has 
reanalyzed  the  reactor  coolant  pump 
shaft  break  event  to  require  a  revised 
reactor  protection  setpoint  to  account 
for  operation  at  a  reduced  reactor 
coolMit  temperature. 

Finally,  the  main  steam  line  break 
event  has  been  reanaljrzed  to  modd  the 
injection  of  borated  water  through  a 
single  injection  path  and  to  permit  a 
reduced  concentration  of  boric  add  in 
the  injection  Hnes. 

Prior  to  issuance  proposed  license 
amendment  ti>e  Commission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954.  aa  amended  (the 
Act)  and  the  Commission's  regulationa. 

Vtf  February  22,  IMS,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subjed  provisional  oponting  license, 
and  any  person  whose  interest  may  be 
affeded  by  diis  [woceeding  and  «vho 
«vishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petitian  for  leave  to 
intervene  Requests  for  a  hearing  and 
petitiona  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  I^vctice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commision  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  tfie  Commission  m  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  wiD  rote  on  the 
request  and/or  petition,  and  die 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issoe  a 
notice  of  heariiig  or  an  approfHiate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
followtng  factors:  (1)  The  nature  (rf  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 


also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  oi  the 
Board  up  to  fifteen  (1^  days  prior  to  the 
firat  prehearing  conference  scheduled  in 
the  prooeechng.  but  such  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  spedfidty.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fsils  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
partidpate  as  a  party. 

Ilioae  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitetions  in  the  order  granting  leave  to 
intervene,  and  have  die  opportunity  to 
partidpate  fully  in  the  conduct  of  the 
hearing,  induding  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatoiy  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivoed  to  the  Commission's  Public 
Document  Room  2120  L  Street  NW.. 
Washii^on,  DC  by  die  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  H  ia 
requested  diat  the  petititmer  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toB-firee  telephone  call  to  Western 
Union  at  l-(80iq  32S-eOOO  (in  Kfissonri 
l-(a00)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  (George 
W.  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel— White  Flint  U.S. 
Nuclear  Regulatory  Commission. 
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Wathington.  DC  a06S&.  and  to  Chariea 
R.  Kochar.  Aaalstant  General  Counsel. 
and  Jamaa  Baoleito.  Esq..  Southern 
California  Bdiaon  Company.  P.O.  Box 
aoa  Roeemaad.  California  OtTTO. 
alloniajra  for  the  licenaae. 

Noatlmely  flllnf*  of  patitioni  for  leave 
to  lalarvana.  amandad  petitions. 
aupplaoMnlal  petitions  and/or  raaueala 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofTicer  or  the 
presidinf  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  In  10 
CFR  2.714  (aMiKlHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  Its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  If  it 
I  a  further  notice  for  pubHc 
It  of  Its  proposed  finding  of  no 
significant  hazards  consideration  In 
accordance  with  10  CFR  ao.in  and  S0.82. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amandniani  which  Is  available  for  public 
inapection  at  the  Commission's  Public 
Document  Room  Z120  L  Street  NW.. 
Washington.  DC  and  at  the  General 
Ubrary.  University  of  Callfofnla.  fXX 
Box  19657.  Irvine.  California  MTIS. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  lanuary.  1MB. 

Por  the  Nuclear  Refulalory  Cooiinisslon. 

Protect  Director.  Pro/tcl  Diirctont^  V. 
nivmH>nofK90ctofProi9ct»—IILrV.  Vand 
Special  Proi^ctm. 
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r.  Paciric  Northwest  FJecliic 
Power  and  Conservation  Planning 
Council  (Northwaat  Fcnwar  Ptanning 
Council). 

ACnOH:  Notice  of  extenaion  of  comment 
period  on  propoeed  long-term  spill 
amendments  to  the  Columbia  River 
Basin  Fish  and  Wildlife  1 


r  On  November  23.  It 
Mireuant  to  the  Pacific  Electric  Power 
nenning  and  Conservation  Act  (the 
Northwest  Power  Act.  16  US  C.  839.  el 
seq.)  the  Pacific  Norihwrst  FJectrir 
Power  and  Conservation  Planning 
Council  (Council)  issued  notices  of 
proposed  amendments  to  the  Columbia 


River  Basin  Fish  and  Wildlife  Program 
(program).  The  proposed  smendments 
dealt  with  the  subject  of  fish  spills  at  the 
federal  dams  on  the  mainstem  Columbia 
and  Snake  Rivers,  except  Bonneville 
Dam.  to  provide  improved  survival  for 
anadromous  fish  at  the  dams.  The 
Council  set  December  28. 1968  as  the 
deadline  for  written  comment.  On 
January  1Z  198B.  iIm  Council  determined 
to  defer  action  on  the  proposed 
amendments,  to  set  a  special  Council 
BMaling  to  consider  the  propoaad 
eSMndments  on  January  2S,  1988,  and  to 
extend  the  period  for  written  conunant. 


SCCUnmCS  AND  EXCHAMQE 


Exi 


of  Period  for  Written 


Any  additional  written  comments 
must  be  received  in  the  Council's  central 
office.  651  SW.  Sixth  Avenue.  Suite  llOa 
Portland.  Oregon.  97204.  by  5  p.m. 
Pacific  time  on  January  23. 1988. 
Comments  should  be  submitted  to  IXilcy 
Mahar.  Director  of  Public  Involvement 
at  this  addrasa.  Comments  should  be 
cleariy  marked  "Spill  Comments." 

After  the  doae  of  written  comment 
the  Council  may  hold  oonaultations  with 
intaraalad  parties  to  clarify  points  made 
in  written  comment.  Consultations  may 
be  held  up  to  the  time  of  the  Council's 
final  action  in  this  rulemaking. 

For  a  Full  Copy  of  the  Ptopoae< 
AflMoonianls,  oe  for  Ferthar 
Infomatkm:  Contact  Judi  Hertz  at  651 
SW.  Sixth  Avenue.  Suite  lloa  Portland. 
Oregon.  97204.  or  at  (503)  222-5161.  toll 
baa  1-800-222-3355  in  Idaho.  Montana. 
•■d  Washington  or  1-800-452-2324  in 
Oregoa 
Edward  8hests. 
Kxeculiy*  Dirmiof. 
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Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Aaaesaaient 
Commission  on  Tuesday.  January  31. 
1888  at  9'.30  a.m.  and  Wednesday. 
February  1. 1988  al  6:30  a.m.  The 
■Metinga  will  be  held  in  the  Diplomat 
Room  of  the  Omni  Shoreham  Hotel.  2500 
Calveri  Street  NW..  Washington.  DC 

All  meetings  are  open  lo  the  public. 
DomU  a.  YoiMg. 
E\n  ulivr  Dimlur 


IIMeeaa  No.  84-28488;  na  No.  Sn-MASO- 
84-101 

SeN-Regulatory  Organizationa; 
mnonei  Aeeocwnon  or  oocumwa 
Dealera,  Inc;  Order  Approving 
Prapoeed  Ride  CtMnge  To  Amend  the 
NASire  Rulee  of  Fair  Praelloe  To 
peniMi  wicieiei  ii  wie  uonipenemofi  m 
Conneciioo  WNti  Uw  Sale  of  Direcl 


On  August  10. 1987,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  submitted  a  second 
amendment  to  a  proposed  rule  change 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19t>-4  thereunder.*  to 
amend  Appendix  F  to  Article  III.  Section 
34  of  the  NASD's  Rules  of  Fair  Practice, 
to  allow  for  the  receipt  by  broker- 
dealers  of  indeterminate  compensation 
in  connection  with  the  sale  of  direct 
participation  programs  ( 'DPPs").*  The 
purpose  of  the  proposed  rule  change  is 
to  permit  members  engaging  in  a  public 
offering  of  DPPs.  to  exchange  a  portion 
of  their  front-end  compensation  for  a 
right  to  receive  a  back-end  revenue 
participation. 

Subsection  S(b)(5)  of  Appendix  F 
currently  prohibits  any  NASD  member 
or  person  associated  with  a  member 
from  receiving  indeterminate 
compensation  in  connection  with  the 
public  offering  of  a  DPP.*  The  proposed 
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*  Thr  pmpoard  nile  chanar  •*■•  nivd  on  May  14. 
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CtMnmMwion  m»ivad  oat  commml  lellrr  iKal 
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Bill  F  C-mrtrf.  PrmKlent.  Inlpmalional  Asmm  iation 
tor  Kinant  lal  Pfanninn.  lo  Gcornr  A  Fittstinmona. 
htctrikry.  Sl-X.  cialcd  SetMamtier  4.  1SS4  On 
No^rmlwi  IS.  ISS4.  Ilw  Commiuiun  staff  lubmitled 
•  Irllar  lo  Ih*  NAitD  rrquealinf  further  rxpUnalton 
of  certain  aafierta  of  llie  oHfinal  rule  chanfe.  The 
NA5<II  Mihmitted  a  reat>on»e  lo  the  Commiiiaton't 
teller  on  |«ly  27.  IW7.  and  an  ametidmenl  lo  llie 
prvpoacd  rule  chanar  on  AuRual  la  I9B7.  Ser  Icller 
frtMn  Stuart  |  KaawelL  Branch  Chief.  Si!C  lo  Frank 

I  Formica.  Vice  prraMienl.  NASO.  dated  No\  ember 
1!l.  isa4.  and  letter  from  Frank  |.  Formica  to 
Kalhertne  A  fitfimnd.  BraiKh  Chief.  SFC  dated  |ttl> 
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*  "Indetenniiuile  cowpfaiiun"  refer*  lo  any 
Item  of  UMHi^enaalKin  which  i«  on^gotns  in  nature 
and  lot  MhKh  a  value  cannot  be  determined  al  the 
lime  of  Ihr  offenns.  Including  •  perrenlafe  of  the 
SPiieral  partner!  maiMnemenl  fee.  profit  aharina 
arranatminl.  on  o\cmdins  royally  inlereat.  a  nel 
prvfitt  inlrrcal.  a  percenlaae  of  ie\rnur»  .md 
•tmilar  on.f|otn||  cumpenaation  with  an 
indetrrmiiuii-  dollar  value 


rule  change  would  permit  a  member  to 
receive  a  back-end  indeterminate 
interest  in  program  distributions  as 
canpentation  for  distribution  of  a  DPP  if 
four  conditions  are  satisfied:  (1) 
Continuing  compensation  only  is 
received  ^ter  each  investor  in  the  DPP 
haa  received  his  cash  dtatributiona  from 
the  DPP  aggregating  an  amount  equal  to 
his  caah  investnent  plua  a  9% 
cumolative  emeal  letnni  on  his 
adjusted  investment;  (2)  the  continuing 
compenaation  ia  calculated  as  a 
percentage  of  program  caah 
distributions;  (3)  Ae  amount  of 
continuing  compensation  does  not 
exceed  3%  for  each  one  percent  that 
front-end  retail  and  wholesale  cash 
commissions  fell  below  9%.  Also,  there 
is  a  12%  ceiling  on  the  amoont  of 
continuing  compenaation  that  a  member 
may  receive:  and  (4)  if  any  portion  of 
continuing  compenaation  is  derived  from 
the  limited  partners'  interest  in  the 
program  cash  distributions,  the 
percentage  of  continuing  compensation 
shall  be  no  greater  than  the  percentage 
of  program  cash  distributions  to  whidi 
the  limited  partnen  are  entitled  at  the 
time  of  payment 

Proposed  section  5(b)(5)(iii) 
establishes  a  OX  baae  frxai  which  the 
reduction  in  froat-asd  compensation 
muat  be  calcaaled  *  and  ia  intended  to 
assure  that  raembera  that  chooae  to 
receive  continuing  compensation 
actually  reduce  the  amount  of  front-end 
fees  charged.*  A  member,  therefore,  is 
entitled  to  receive  3%  continuing 
compensation,  calculated  as  a 
percentage  of  program  cash 
distribationa,  for  each  1%  reduction  in 
front-end  coaapenaation  it  takes, 
calculated  from  die  9%  base.*  lie  12% 
ceiling  on  progieM  ceah  dtotribationa  is 
inteaded  to  eeaare  oonsiatency  in  the 
structure  of  public  DPPs  in  order  to 
prevent  eriddy  diflerioi  oonpenaatiaa 
levels  from  eoheeigbting  rdevant 
suitabditjr  staodarda,  and  to  prevent 
undue  discrirainatian  ^gp"»a*  asaaller 
broker-deolen  liMt  may  ae(  be  abia  to 
bear  the  ooela  of  diatributien  in 
exchaage  for  deferred  oompoisation. 
The  three  far  one  fcade-eif  reflects  the 
time  value  ol  the  defnrad  compenaation 
and  the  risk  aseoased  by  dm  broker- 
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dealer.  The  provisions  of  paragraph  (iv) 
prevent  the  limited  partners  from 
bearing  the  entire  cost  of  a  member's 
deferred  compensation. 

The  NASD  believes  that  die  proposed 
rule  change  will  substantially  benefit 
public  investors  in  several  ways.  First 
because  the  broker-dealer  is  deferring 
some  of  its  compensation,  more  capital 
will  be  invested  in  the  project  at  tbe 
beginning  of  the  program  and  investors 
may  receive  a  better  return  on  their 
investment  Second,  broker-dealers  will 
have  an  incentive  to  peifunu  their  due 
diligence  obligations  more  thorou^y 
and  remain  iMormed  of  the  DPPa 
performance  becaose  their 
compensation  partially  depends  on  the 
DPP's  success.  Notice  of  the  amended 
propoaed  rule  diange  together  with  the 
terms  of  substance  of  the  propoaed  rule 
change  was  provided  by  the  iasoance  of 
a  Commiasion  rdeaae  (Securities 
Exchange  Act  Rdeaae  Na  26192, 
October  18. 1988J  and  by  publication  in 
the  Federal  Wegielm  (53  FR  41431. 
October  21. 1988). 

The  Conmnsaian  received  tma 
comment  letters  on  the  propoaed  role 
change.*  The  ooaunentalora  generally 
support  the  propoaed  rale  daoge  bat 
express  specific  concerns.  One  of  die 
commentators  argnes  that  tte  propoaaL 
as  amendrd,  ia  not  beneficial  enoogh  to 
brofcera.  The  oonunentator  recommends 
that  payment  of  onnt inning 
compensation  not  be  contingent  upon 
payment  of  a  preferred  retnm  of  8%  to 
investors.  Tbe  conmentator  expresses 
concern  over  the  inordinate  period  of 
time  that  conld  lapee  before  the  broker 
would  benefit  form  die  arrangement 
beceeee  of  the  extended  life  afDPft  and 
the  fact  that  asset  liquidations  generally 
do  not  occur  until  the  DPPs  have  ended. 
The  commentator  suggests,  aa  an 
alternative  to  the  proposal,  that  the 
General  Partner,  regardless  of  its 
affiliation,  be  required  to  make 
payments  from  its  ongoing 
compensation  to  the  broker-dealer  who 
sold  the  DPP  in  question:  thua. 
contemplated  compenaation  would  be 
paid  from  dm  Csnaial  Partner'a 
compensation  rather  than  the  Limited 
Partnership. 

The  second  commentator  ai;gues  that 
creating  a  *%ted  {omrala"  for  aO  DPft  ia 
unduly  restrictive  and  diat  the  rule,  as 
proposed  and  amended,  doeenot 
contenqriale  varkraa  types  of  DPft  with 
varying  riak  proffles,  member  firm 
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involvement  and  structures.  The 
commentator  suggests  that  the  NASO 
permit  indeterminate  compensation  if: 
(1)  Adequate  disclosure  of  the  member 
firm's  participation  is  set  forth  in  the 
prospectus  and  (2)  the  issue  is  approved 
for  (siting  on  a  national  securities 
exchange,  or  (3)  the  issue  complies  with 
the  relevant  industry  guidelines 
promulgated  by  the  North  American 
Securities  Administrators  Association 
("NASAA").* 

In  response  to  the  comment  letters, 
the  NASD  first  notes  that  this  proposal 
provides  an  alternative  method  of 
structoring  compensation  in  connection 
with  the  sale  ot  DPPs:  broker-dealers 
may  continue  to  receive  their 
compensation  up-frtmt'^  The  NASO 
drafted  the  proposed  rule  change  in  a 
manner  that  would  ensure  that  broker- 
dealers  only  do  well  if  investors  are 
receiving  at  least  some  returns  from 
their  investments.  Moreover,  the  6% 
cumuladve  annual  return,  dwsen  as  a 
prerequisite  lo  the  receipt  by  broker- 
dealers  of  continoing  compensation,  waa 
adopted  in  tespante  to  concerns  of 
NASAA.  NASAA  argued  that  some 
recognition  of  present  value  ahoold  be 
made  in  computing  inveators'  retnra  on 
capitaL*' 

Second,  in  re^Mmae  to  the 
commentator's  suggestion  thet  the 
General  Partner  make  paymenta,  the 
NASD  has  stated  dial  diia 
rcommendation  woidd  be  too  diffjcah  to 
oversee  and  enforce,  and  wo«dd  not 
necessarily  guarantee  e  bona-fide 
relinquiahraent  tA  front-end 
compenaation  by  the  member.  Third,  the 
NASO  has  represented  that  a  "fixed 
fonnala'*  ia  neoesaary  in  tta  oontext: 
drafting  a  rule  that  aapantdy  adifaeased 
all  die  dififerent  types  of  DPPs  widi  dieir 
varying  riak  profilea,  asember  firm 
involvement  and  structHica.  would  be 
difficult  and  preaent  eaferoeeKnt 
probleaaa.  In  addition,  the  NASD. 
pursuant  to  ita  Corporate  Financing 
Interpretation,  reviewa  the  fiaimeaa  and 
reasonablenesa  of  the  anderwriting 
arrangements  in  connectien  widi  the 
distribution  of  securitiea;  thia  caamol  be 
done  with  the  disdosure  above." 
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Rothwett.  AaaocialrOBerai  GaaaaaL  NASD,  and 
Kathenae  Bi^awii,  Braadi  Chial  SBtTaad  Arian 
Colaohia.  SBC.  Dtioawhw  IS.  MSa 

'  ■  Se^Sacaritiea  Exchange  Act  Reteate  No.  28182, 
S3  FRal  41432. 
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Th«  CotnmiMloa  carafully  h«a 
considered  the  comment  tetter*  end 
believe*  that  the  NASD  adequately  b«« 
•ddresaed  the  concern*  expre**ed  by 
the  commentator*.  The  Commi**ion 
find*  that  the  NASO  b«*  deeigned  an 
alternative  mean*  of  receiving 
compensation  in  connection  nvith  the 
•ale  of  DPP*,  which  adequately  take* 
into  account  competint  concern*  of  the 
broker-dealer  community  and  the 
investing  community,  and  achieve*  a 
correct  balance.  Accordingly,  the 
Commiaalon  believe*  it  i*  appropriate 
for  the  NASD  to  require  that  all 
investor*  receive  ca*h  di*tribution*  from 
the  DPP  equal  to  100%  of  their  ca*h 
Inveetment  plus  the  6%  return,  prior  to 
the  member'*  receipt  of  the 
indeterminate  compensation. 

The  Commission  finds  that  the 
proposed  rule  chanjie  is  consistent  with 
the  requirement*  of  the  Act  and  the 
rule*  aind  regulation*  thereunder 
applicable  to  die  NASD,  and  in 
particular  the  requirement*  of  *ection 
ISA  and  the  rule*  and  regulation* 
thereunder.  The  NASD  he*  requested 
that  the  propoaed  rule  change  become 
effective  February  1.  IMS.** 
SpedAcaUy.  the  NASO  stetev  *DPP* 
currently  on  flle  widi  die  NASD 
Corporate  Hnandng  Department  a*  of 
February  1. 1889  (which  have  not 
received  an  opinion  of  *no  obiectiona'  to 
the  underwriting  terms  and 
errangaoients)  and  DPP*  rabaequendy 
tiled  on  or  efler  February  1. 1989  widi 
the  NASD  Corporate  Financing 
Department  for  review  may  include  an 
underwriting  arrangement  that  compile* 
with  the  new  indeterminate 
compeneetloa  provision  of  Appendix  F. 
in  additkM.  any  OPP  offering  that  has 
previously  racelved  ea  opinion  of  "no 
obiactloaa'  fron  die  NASD  Coqwrate 
Financing  Dapertment.  aiey  be 
resubmitted  on  or  allar  Ptbtuaiy  1. 1989 
for  review  of  revised  anderwriUng  term* 
which  incfaide  an  Indetermlnete 
oompanaetion  arranferaent.  ao  kmg  a* 
the  SEC  or  *tate  regulatory  authority  (if 
an  Intraatate  oflsrlng)  hee  not  dedarad 
the  offeriog  eChctive.'* 

it  la  therefore  ordered,  pursuant  to 
•ectioa  19(bN2)  of  die  Act  diet  die 
ebove-aiantionad  proposed  rule  chenge 
be.  end  haieby  la  approved  effective 
February  1. 1889. 


For  the  CoMiassiaa.  by  the  DMstoa  ef 
klatfcat  rsfialliia,  fissHl  to  daii^lsd 
sudiarity.  17  GPU  aMJe^sNUI. 


Dated:  iaanary  tX  tam 
loMttaadCaH. 

Secretary. 
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I  Of  Trodn^ 

lanusry  16c  18ML 

It  appears  to  the  Securitiet  and 
Exchange  Commi**ion  thet  tliere  i*  e 
lack  of  current  and  accurate  Information 
coneceming  the  aecuritJe*  of  Chaae 
Medical  Group.  Inc  (1)  becauae  of 
queetion*  concerning  unusual  market 
activity  in  those  eecurities.  (2)  because 
of  que*tion«  concerning  an 
accumulation  of  over  flfty  (SO)  percent  of 
the  company's  outstanding  securities  by 
a  broker-dealer,  and  certain  of  its 
customers  and  the  resulting  potential 
Impact  CO  the  aiarkat  for  Oase 
Medical's  seciuitie*  end  (3)  becanaa  al 
the  failure  of  aeveral  of  tb«M  people  lo 
make  peyments  to  e  broker-deeler  in 
coimectloa  with  the  eoquiaitloo  and 
maintenence  of  micfa  •ecarities  a* 
requeeted. 

The  Commission  is  of  the  opinion  that 
the  public  Interest  and  the  protection  of 
invetors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above 
listed  coaapany.  is  susfgnded  for  the 
period  from  lliX)  ejn.  EST.  Januaiy  Ifli, 
1989  through  11:59  p.m.  EST.  on  January 
23^1988. 

By  the 


Secntary. 
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Order  Of 


Janaury  17.  19Hl 

It  appeers  to  the  Securities  and 
ffwrhingi  Commission  that  there  is  a 
lack  of  adeqnele  current  infonnation 
conoemina  the  securities  of  Pun  Poods. 
Inc  end  net  questloos  have  bem 
raised  eboet  the  adaqaacy  and  eccuracy 
of  pobUdjr  rtlsaeminatad  infonnatioo 
oonoemiag  the  fhienciel  condition  of  the 
oompeny.  ita  current  leenefsment 
emong  odier  things,  die  identity  of 
current  ofBoers  end  director*,  end  the 
locetlon  of  its  corporate  heedquertera. 


The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  s  suspension  of  trading 
in  the  securities  of  Fun  Foods.  Inc 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  Securities 
Exchange  Act  of  1934.  that  the  trading  in 
the  securities  of  Fun  Foods,  Inc  over- 
the-counter  or  otherwise,  is  suspended 
for  the  period  from  9:30  a.m.  EST, 
January  17. 1889  through  1100  pjn.  EST. 
on  January  20, 1989. 

By  the  CominiMion. 
loMdMaCKala. 
Secretary. 
|FR  Doc  W-1323  Filed  1-1»-He  a4S  amj 
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January  13, 1988. 


I  Securities  and  Exchange 
Commission  [SBC). 


I  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1040  (die  '*10«0  AcfJ. 

Af^hcant:  World  of  Technology.  Inc 

Relevant  J940Act  Section:  Section 
8(f). 

Stunmary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  die  1940  Act 

FHing  Dotes:  The  application  on  Form 
H-aP  was  filed  on  September  1. 19881 
and  amended  on  CX:tober  21. 1988.  A 
supplemental  letter  was  filed  January  0. 
198a 

Healing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
trill  be  panted.  Any  interested  person 
Biey  request  a  heeiing  on  this 
epplicetion.  or  esk  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.  on 
February  8^  1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reeson  for  the  request  and 
the  iaaoes  you  contest  Serve  the 
AppUcant  with  the  request  either 
personally  or  by  melL  end  elso  send  it  to 
die  Seaetary  of  die  SEC  along  widi 
proof  of  service  by  effidavlt  or.  for 
lawyers,  by  cartlficate.  Request 
notificetlon  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

mummt  Sacreteiy,  SBC  450  Sth  Street 
NW..  Weahii^oii.  DC  20649.  AppUcant 
8312  8.  Fiddler's  Green  Clrole.  Suite 
lOON,  En^ewood.  Colorado  80111. 


^TWN  contact: 
Legal  Technician  Patricia  Copeland 
(202)  272-^000,  or  Branch  Chief  Karen 
Skidmore.  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representatkms 

1.  Applicant  is  a  Colorado  corporation 
and  open-end  diversified  management 
investment  company  under  the  1940  Act 
On  December  16, 1982,  Applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(a)  of  the  1940  Act  on  Form  N- 
8A.  On  the  same  date.  AppUcant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  and  the  1940  Act 
on  Form  N-lA  which  was  declared 
effective  on  April  26, 1983,  and  the 
initial  public  offering  commenced 
shorUy  thereafter. 

2.  On  January  13, 1968,  the  board  of 
directors  of  the  Applicant  aiqiroved  and 
adopted  an  Agreement  and  Plan  of 
Reorganization  (the  Tlan*')  under  which 
aU  of  the  net  assets  of  the  Apfriicant 
would  be  transferred  to  the  Technology 
PortfoUo  of  Financial  Strategic 
PortfoUos,  Inc.  ("FSP"),  a  registered 
management  investment  company,  in 
exchuige  for  shares  of  the  Technology 
PortfoUo.  In  determining  to  recommend 
to  shareholders  that  the  Fund  be  merged 
into  the  Technology  PortfoUo  of  FSP.  the 
board  of  directors  of  the  Fund,  including 
a  maiority  of  the  independent  directors, 
concluded  that  the  proposed 
reorganization  tvould  be  in  the  best 
interests  of  shareholders  of  the  Fund 
because  it  would  (1)  permit  shareholders 
of  the  fund  to  pursue  substantiaUy  the 
same  investment  objective  In  a  larger 
and  more  economicaUy  viable  fund^  (2) 
reduce  the  advisory  fee  payable  by  the 
Fund  from  \J0O%  of  average  net  assets  to 
075%  of  average  net  assets;  and  (3) 
reduce  the  expense  ratio  of  the 
combined  funds  by  spreading  fixed 
costs  over  a  larger  asset  base. 
Applicant's  shareholders  approved  the 
Plan  at  a  special  meeting  held  on  May 
12,1988. 

3.  Pursuant  to  the  Plan,  F^  delivered 
to  AppUcant  386J81.48  shares  of 
common  stock,  $.01  par  value,  of  the 


Technology  Portfolio  ('Technology 
PortfoUo  Glares")  in  exchange  for  aU  of 
the  net  assets  of  die  Applicant  which 
assets  had  a  value  of  $4,003,971.93.  The 
Technology  Portfolio  Shares  were  then 
distributed  to  shareholders  of  the 
AppUcant  Each  shareholder  of  the 
Applicant  received  that  number  of  full 
and  fractional  Technology  Portfolio 
Shares  equal  in  value  on  May  12, 1968, 
to  the  value  of  such  shareholder's  shares 
of  the  Af^Ucant  The  net  asset  values 
per  share  of  the  Technology  Portfolio 
Shares  and  shares  of  the  ^pUcant  w«e 
$10.3493  and  $9.5743,  respectively,  on 
May  12, 1986.  Accordingly,  shareholders 
of  the  Applicant  received  .925 
Technology  PortfoUo  Share  for  each 
share  of  the  AppUcant  held  on  May  12, 
1966.  FoUowing  implementation  of  the 
Plan  on  May  12, 1968,  AppUcant  had  no 
shareholders. 

4.  The  expenses  appUcable  to  the 
exchange,  consisting  of  accounting, 
printing,  administrative  and  certain  legal 
expenses  were  aUocated  equaUy 
between  the  parties  to  the  exchange, 
with  ^ipUcant's  share  being  $6,061.  No 
brokerage  commissions  were  paid  in 
connection  with  the  Plan. 

5.  AppUcant  currendy  has  no  assets 
and  no  Uabilities.  AppUcant  is  not  a 
party  to  any  current  or  pending  Utigation 
or  administrative  proceeding.  AppUcant 
is  not  engaged,  and  does  not  propose  to 
engage  in  any  business  activities  other 
thajfi  those  necessary  for  winding-up  of 
its  affairs. 

6.  AppUcant  «viU  file  a  Statement  of 
Intent  to  Dissolve  and  Articles  of 
Dissolution  with  the  Secretary  of  State 
of  the  State  of  Colorado. 

7.  AppUcant  represents  that  aU  of  its 
required  N-SAR  filings  have  been  made 
and  it  wiU  file  its  Form  N-SAR  for  the 
period  ended  August  31, 1968.  If  a  Form 
N-SAR  is  required  for  any  period  bom 
August  31, 1986,  through  die  date  the 
AppUcant  is  deregistered.  such  form  will 
be  filed  prompdy  after  the  earUer  of  the 
due  date  of  the  form  or  the  issurance  of 
the  requested  orda. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
laoadiaB  G.  Katz. 
Secretary. 

(FR  Doc  89-1409  Filed  l-l»-8a:  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

NnpwnMnwion  ot  MoonmDons  n 
SpedaHy  steel  Import  R«8ef 

AOOICV:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice. 


r:  This  notice  revises  or 
establishes  for  certain  countries  quota 
aUocations  currendy  appUcable  to 
imports  of  certain  stainless  steel  bar  and 
rod  and  aUoy  tool  steel  This  notice 
makes  modifications  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  to  implement  these  changes. 

EFFECnvC  DATC:  January  20. 1989. 


(HON  contact: 
Robert  Cassidy,  Office  of  the  United 
States  Trade  Representative,  (202)  395- 
6160. 


Presidential  Proclamation  5679  of  July 
16. 1967  (58  FR  27306)  provided  for  the 
temporary  imposition  of  increased 
tariffs  and  quantitative  restrictions  on 
certain  stainless  steel  and  alloy  tool 
steel  imported  into  the  United  States, 
pursuant  to  section  203  of  the  Trade  Act 
of  1974.  Proclamation  5679  authorizes 
the  U.S.  Trade  Representative  to  take 
such  actions  and  perform  such  functions 
for  the  United  States  as  may  be 
necessary  to  administer  and  implement 
the  reUet  including  negotiating  orderly 
marketing  agreements  and  allocating 
quota  quantities  on  a  country-by- 
country  basis.  The  U.S.  Trade 
Representative  is  also  authorized  to 
make  modifications  in  the  HTS 
headnote  of  items  proclaimed  by  the 
President  in  order  to  implement  such 
actions. 

Accordingly,  the  U.S.  Trade 
Representative  has  determined  that  the 
following  modifications  be  applied  to 
subheadings  9603.72.12, 9903.72.14, 
9903.72.22, 9903.72.24, 9903.72.32  and 
9903.72.34  of  Subchapter  ID.  chapter  99 
of  the  HTS. 

Add  quota  quantities  for  "Hungary** 
and  replace  those  for  ''Other"  in 
subheadings  9903.72.12  and  9903.72.14  as 
foUows: 


e 


S17« 

F«* 

ml  mt^ 
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»^^^^^^»' 

»^^^^^^ 

• 

s 

It«a 

Articles                           :     Oiota  Quantity 

:      (in  kilograns) 

: 
I 
•» 
I 
t 
t 
s 


If  entered  during  the 
traint  period: 


9903.72.12 


9903.72.14 


i  Hungary 

; Other,  except  as  provided 
lin  U.S.  note  4(g) (ii)  to 

I this  subchapter: 

! Hungary 

: Other,  except  as  provided 
!in  D.S.  note  4(g) (ii)  to 
tthis  subchapter: 


July  20 
through 
January  19 

January  20 
throuc^ 
>July  19 

n/a 

28,123 

107,956 
11,794 

76,204 

3/ 

32,659 

1/ 

Add  quota  quanHtlM  for  'llungary'*  and  replace  thow  for  "Austria"  and  "Othar"  in  subheading*  9803.72^2  and  9tes.72^ 
MB  follow*: 


Item 


Articles 


Quota  Quantity 
(in  kilograas) 


If  entered  during  the 
restraint  period: 


iJuly  20 
; through 
{January  19 


9903.72.22 


9903.72.24 


Austria : 

Hungary : 

Other,  except  as  provided: 
in  U.S.  note  4(g)(ii)  to  : 

this  subchapter: : 

Austria : 

Hungary : 

Other,  except  as  provided: 
for  in  U.S.  note  4(g)(ii): 
to  this  subchapter: ......: 


48,988 
n/a 


129,729 

9,979 

23,587 


January  20 
through 
July  19 


90,719 
56,246 


29,937 
2/ 
2/ 


39,917   : 


1/ 
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Add  quota  quantitie*  for  "Hungary"  and  "Argentina"  and  replace  the  quota  quantity  and  line  item  for  "Other"  in 
subheadings  9803.72.32  and  98D3.72.34  as  follows: 


Item 


Articles 


Quota  Quantity 
(in  kilograms) 


If  entered  during  the 
restraint  period: 


9903.72.32 


9903.72.34 


Argentina 

Hungary 

Other,  except  as  provided 
in  U.S.  note  4(g) (iii)  to 

this  subchapter: 

Argentina 

Hungary 

Other,  except  as  provided 
in  U.S.  note  4(g) (iii)  to 
this  subchapter: 


July  20 
through 
January  19 

January  20 
through 
;July  19 

n/a 
n/a 

36,288 
63,504 

148,780 
13,608 
27,216      ' 

48,081 
:            3/ 

:       ^ 

20,865 

1            3/ 

I  have  determined  that  the  above 
changes  in  the  import  relief  are 
appropriate  to  carry  out  the  authority 
granted  by  the  President  to  the  United 
States  Trade  Representative  and  the 
obligations  of  the  United  States,  with 
due  consideration  to  the  interests  of  the 
domestic  producers  of  such  specialty 
steel.  This  action  is  subject  to  further 
modifications. 
Claytaa  Yautter. 

United  States  TYade  Representative. 
(PR  Doc  80-1461  Filed  l-l»-«9: 11:27  am) 
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I  or  uiv  Acoewmea 
Tariff  Elinination  Provision  in  the 
I  States-Canada  Free  Trade 


AOiNCV:  Office  of  the  U.S.  Trade 
Representative. 

ACnON:  Notice  of  a  procedure  to 
implement  the  accelerated  tariff 
elimination  provision  for  products 
covered  by  Annexes  401.2  and  401.7  of 
the  United  States-Canada  Free  Trade 
Agreement  (FTA). 


:  Section  201(b)  of  the  United 
States-Canada  Free  Trade  Agreement 
(FTA)  Implementation  Act  of  1988 
("FTA  Implementation  Act")  grants  the 
President,  subject  to  the  consultation 
and  layover  requirements  ot  section  103 
of  the  FTA  Implementation  Act  the 
authority  to  proclaim  such  acceleration 


as  the  United  States  and  Canada  may 
agree  to  regarding  the  staging  of  any 
duty  treatment  set  forth  in  Annexes 
401.2  and  401.7  of  the  FTA.  This 
publication  gives  notice  of  a  procedure 
by  which  persons  or  entities  may 
request  the  acceleration  of  tariff 
elimination  in  Article  401(5)  of  the  FTA 
under  the  authority  of  section  201  of  the 
FTA  Implementation  Act. 
SUPnOMENTAIIV  IMTOWmTIOH;  Requests 
for  additional  information  regarding  the 
implementation  of  the  FTA  accelerated 
tariff  elimination  provision  should  be 
directed  to  Rick  Ruzicka.  Director  for 
Tariff  Negotiations,  Office  of  North 
American  Affairs,  Office  of  the  United 
States  Trade  Representative,  Room  501, 
600 17th  Street  NW.,  Washington.  DC 
20506;  telephone  (202)  395-5663. 
Background 

The  FTA  entered  into  force  on 
January  1, 1989.  Annex  401.2  of  the  FTA 
establishes  three  principal  timetables 
for  the  staged  elimination  of  tariffs  on 
all  dutiable  products  in  the  United 
States  and  Canadian  tariff  schedules. 
These  timetables  are:  (1)  Immediate 
elimination  of  tariffs  upon 
implementation  of  the  FTA;  (2) 
elimination  in  five  equal  annual  cuts  of 
20  percent  per  year  resulting  in  duty  free 
treatment  by  January  1, 1993;  and  (3) 
elimination  in  ten  equal  annual  cuts  of 
10  percent  per  year  resulting  in  duty  free 
treatment  by  January  1, 1988. 


Article  401(5)  of  the  FTA  provides  that 
at  the  request  of  either  government  the 
two  Parties  are  to  undertake 
consultation  to  consider  agreeing  to 
accelerate  the  elimination  of  the  duties 
on  specific  products  in  the  tariff 
schedule  of  each  Party  (for  example,  by 
agreeing  to  reduce  the  staging  period 
from  10  years  to  5  years).  Section  201(b) 
of  the  FTA  Implementation  Act  grants 
the  President  subject  to  certain 
consultation  and  layover  requirements, 
the  authority  to  proclaim  any  such 
agreed  acceleration  of  the  elimination  of 
a  U.S.  duty.  The  Statement  of 
Administrative  Action  approved  by  the 
Congress  in  the  FTA  Implementation 
Act  provides  that  the  Administration 
vinU  consider  requests  from  interested 
private  sector  groups  as  a  matter  of 
priority  in  implementing  the  authority  of 
section  201(b).  The  deadline  for  the 
submission  of  such  requests  is  February 
21  in  1989  and  January  1  in  subsequent 
years. 

USTR  will  review  the  requests  and 
decide  which  shall  be  accepted  for 
consideration  for  consultations  with  the 
Canadian  Government  In  addition,  the 
United  States  and  Canadian 
Governments  will  exchange  their 
respective  list  of  requests  for 
accelerated  tariff  elimination  in  order  to 
facilitate  the  coordination  of  the 
consultations  to  be  held  under  Article 
401(5).  Pursuant  to  section  103  of  the 
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PTA  topUm— tadae  Aci  USTR  wUI 

Mek  advlc*  from  the  appropriala 
•dvttory  oommittaa*  Mtabhahad  undar 
Sactioa  138  of  tiM  Tradt  Act  of  1974  and 
from  the  U.S.  tntaniatlonal  Ttmdm 
Commlasion  tu§»tdk%  aooalaratad  tahff 
•UminatkMU  under  aMiaUarattoa.  Tka 
view*  of  Interetted  Partiaa  may  also  be 
•ought  as  appropriate,  by  means  of 
Trade  Policy  StM  Committee  hearings. 
Following  these  consultations  and 
purtaaat  lo  Sectioo  103  of  the  FTA 
Implemealatioa  Act.  USTR  will  submit 
reports  with  respect  to  proposed  tariff 
accelerations  still  under  consideration 
to  the  Committee  oa  Ways  and  Means 
of  the  Hoose  of  Representatives  and  to 
the  Coaunittea  on  Finance  of  the  Seaala 
These  reports  will  indicate  the 
accelerated  tariff  eliminations  proposed 
to  be  proclaimed,  the  reasons  therefor, 
and  the  advice  received  pursuant  to 
section  103  on  tlieso  proposed 
accelerations.  During  the  mandated  00 
day  layover  period  following  the 
submission  of  these  reports.  USTR  will 
consult  with  these  Committees  regarding 
the  proposed  accelerated  tariff 
eliininations. 

At  the  conclusion  of  the  layover 
period,  the  President  may  proclaim 
thoee  accelerations  of  duty  elimination 
that  have  been  agreed  with  Canada  and 
for  which  tha  oooaultation  and  layover 
provisions  of  Section  108  have  been 
followed. 

it  is  anticipated  that  this  procadare 
will  be  iaiplsai anted  on  an  annual  basis 
notil  1907  with  rsquasts  ta  be  submitted 
by  Jaauary  1  of  each  year. 


1.  lafonaatten  Ta  Be 
Re^Mrti  far  Acerisntad  Tariff 

Each  requaet  slMMdd  indada  the 
foHowiag  informatloa: 

A.  Cwneral  Information 


(1)  Requestor's  name,  organiiation. 
address,  individual  in  tha  onanixatloa 
to  be  cowtactad  coocamiag  the  request, 
telephana  number  and  date  of  request 

B.  Product  Information 

(2)  Product  on  which  accelerated  duty 
elimination  is  requested  and  whether 
the  request  pertains  to  the  United  States 
or  Caaadiaa  import  duty  or  both. 

(3)  Tariff  subheading  numbers  at  the 
eight-digit  level  in  the  United  States 
and/or  Canadian  Harmonized  System 
("HS ")  tariff  schedules  in  which  the 
product  is  classified  and  the  product 
description  of  the  subheadings. 

(4)  Whether  the  request  is  for  all 
products  covered  by  a  tariff  subheading 
listed  in  number  3.  or  only  the  product 
identified  in  number  2  above. 


C  Information  Refordiag  the  Tariff 
Elimination  Staging 

(5)  Current  staging  of  the  tariff 
elimination  contained  in  Annex  401.2  of 
the  FTA  for  each  product  or  tariff 
subheading. 

(0)  Requested  accelerated  staging  of 
the  tariff  elifainatioR. 

(7)  Reasons  for  requesting  accelerated 
tariff  elimination. 

A  Slotittical  Information 

(To  t>e  provided  to  the  extent 
available.  Business  confidential  material 
should  be  so  marked  so  that  special 
handling  may  be  provided.) 

(8)  Requestor's  exports  to  and/or 
im|x>ns  frosB  Caaada  for  each  product  in 
the  most  secant  thsea-vaar  perii>d  (or 
which  data  are  available. 

(9)  Requestor's  proiacted  exports  and/ 
or  imports  for  the  product  if  tariff 
eiiminatian  is  accelerated  as  reqaested. 

(10)  Vakia  (in  dollars)  of  reqeeetor's 
U.S.  aad/or  Canadian  productioa  for  the 
most  Mcaot  duaa  year  period  far  each 
product 

(11)  Requestor's  pareantage  share  of 
U.S.  and/or  Canadian  prodoctioB  for  the 
most  recent  three  years. 

(12)  Names  and  addresses  of  known 
U.S.  manuiacturers  of  tlM  products  in 
question. 

a*  instnaitawis  tar  Sonniittag  Reqaeels 

Requests  should  be  type-written  and 
submittad  la  W  copies  to:  Rick  Ruzicka. 
Director  for  Tariff  Napttetioos.  OfBca 
of  North  Afliarican  Afiaii*.  OfBoa  of  the 
U.8.  Trade  Reprasentativa.  Room  SOL 
800 17th  Street  NW.  Washingtoa  DC 
20608.  Requests  must  be  received  by 
February  21  in  1080.  to  ensure 
consideration  under  the  above 
procedures  and  by  January  1  In 
subsequent  years. 
PMsraitaphy. 

SpaciaiNttotiatorforUS.-Conoda  Tndtond 
InvmtmtnL 

(Fit  Doc  SB-lXM  Flisd  1-19-aBc  tM  amj 
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DCPARTMDIT  OF  TIUNSrailTATlON 


Office  of  vie 
(OrearO-l-Ml 


bic 


of  Aero  FralfMt 


:  Department  of  Transportation. 
ACnOM:  Notice  of  commuter  air  carrier 
fttness  determination;  Order  to  show 
cause. 


Freight  Inc.  Ht  willing,  and  altle  to 
provide  commuter  air  surviM;  under 
section  419(d)(Z)  of  the  KMfc;r»il  Avintkm 
Act. 

Responses:  All  interested  pt-rauns 
wishing  to  respond  to  the  Depurtment  of 
Transportation's  tentative  Fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  P-68,  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Room  042B.  Washington.  DC  2069a  and 
serve  them  on  all  persons  UnUttl  in 
AtlachmeDt  A  t«i  the  orilirr.  R«Mip«iniM.'« 
shall  be  Hied  no  iHler  Ihon  K>:ltni;iry  1. 
1989. 


i^TIOM  COMTaCT: 
Mrs.  Kathy  Lushy  Coop»:r«tf:in,  Air 
Carrier  Fitness  Division  (t'-56.  Room 
8420).  U.S.  Department  of 
Traisportation.  400  Seventh  Street  SW., 
Washiagton.  DC  20690.  (202)  366-9721. 

Dated:  |anuary  17,  int. 
Cmsn^Dala. 

AniBkuU  Secretary  for  Policy  and 

Intermtional  Affoin. 

\n  Doc  09-1383  Filed  1-19-M:  8:45  am) 


V-SK 

ofTEM 


d/b/al 

of  AMlhorlly 


and  488081 


lltC. 


:  llie  Department  of 
Transportation  is  proposing  to  find  Aero 


R  Department  of  Transportation. 
aCTiOicNotica  of  order  to  show  cease. 

tMMMRV:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  causa  arfay  it  should  not 
issue  orders  finding  TBM  Bnteiprisea, 
Inc  d/b/a  Casino  Expren  fH  and 
awanling  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
domestic  and  foreign  charter  air 
transportation  of  persons  and  property. 

OATn:  Persons  wishing  to  file 
obiections  should  do  so  no  later  than 
February  1. 1980. 

AOOenan:  Obiections  and  answers  to 
obiections  should  be  filed  in  Dockets 
48004  and  45905  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
Room  4107).  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washh«toa.  DC  20690  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

PON  MINfTim  eiMMMTIOM  CONTaCR 
Mra.  Kathy  Lusby  Cooperstein.  Air 
Carrier  Fitness  Divisioa  (P-68.  Room 
8420).  US.  Department  of 
Transportatiae.  400  Seventh  Street  SW.. 
Washington.  DC  2059a  (202)  388-9721. 


Dated-  Janaaiy  17. 1980. 
CtegBqr  t.  Oeia, 

Amitlant  Secretary  for  Policy  aati 

IrttemoUonoi  Affaire. 

|FR  Doc.a»-U8«  FOed  l-1»-«a:  8:45  am| 
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DOmcr.  Coast  Guard.  DOT. 

;Notice< 


R  The  Subceaimittec  on  Coal 
Transportatiae  of  the  Ghemical 
Tcanaportaliaa  Adviaoiy  CaoButtae 
(CTAO  sdU  hold  a  Bwetii«oaMoQday. 
February  27.  tOgB  and  Tueaday. 
February  28. 1989  m  Room  620a 
Department  of  Transportation.  Nassif 
Building.  400  Seventh  Street  SW.. 
WaridBjiton.  DC  The  Subcommittee  is 
considering  reqairements  for  the  safe 
transportafion  of  coal  in  ships  and 
barges.  The  meeting  on  Monday  is 
schedaled  to  begin  at  12:30  p.m.  and  end 
at  Stf)  p.m.  This  meetiag  wUl  be  used  by 
the  working  groups  on  Coal 
Categorization.  Equipment  and 
Procedures,  and  Responsibilities  of 
Masters.  Shippers  and  Terminal 
Operators,  to  devdop  recommendations 
to  be  preseoted  to  the  Subcommittee  oa 
Tuesday.  The  Meeting  on  Tuesday  is 
schedaled  to  run  from  9-.30  a  jn.  until  SiU 
p.m. 

Attendance  is  open  to  the  public. 
Members  of  the  public  aiay  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statenwnts 
should  notify  the  Executive  Director  of 
CTAC  no  later  than  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  anitten  statement  to  the 
Subcommittee  at  any  time. 


MBUUiMi  MpMsay  iiaiiNr  sasaiy 
AdminiatraikM 

[Docket  Na  1Pt8-01;  tMtea  1 1 


kTKM  contact: 

Mrs.  D.  Anderson  or  Mr.  F.  Wybenga. 
U.S.  Coast  Guard  Headquarters  (G- 
MTH-1).  2100  Second  Street  SW.. 
Washingtoa  DC  20583,  (202)  267-1217. 

Dated:  fanuary  11.  IMS. 
|J).Sip«s. 

Rear  Admiral.  US.  Coast  Guard:  Chief  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Doc  aO-1387  Filed  1-19-88;  8i«S  am] 


of  Inconee^pwmhi  Mencomplawea; 
Cooper  The  A  Robber  Ca 

Cooper  Tire  ft  Rubber  Company 
(Cooper)  of  Findlay.  Ohio,  has 
petitioned  to  be  exempted  from  the 
ootificatioB  and  reaiedy  fequiremeots  of 
die  National  1>affic  Mid  Motor  Vdude 
Safety  Act  (IS  U.S.C.  13S1  e(  se^.)  for  aa 
apparent  noncompliance  with  40CI'K 
571.110.  Federal  Motor  Vehicle  Safety 
Standard  (FMVS^  Na  119.  **I«ew 
PneuBwtic  Tires  for  Vehicles  Odier 
Hiaa  Fsssi  ii(|i  i  Cars",  on  die  basis  that 
it  is  inooosaqaential  as  it  relates  to 
motor  veUde  safety. 

lids  Notice  of  receipt  of  a  petition  is 
pubBshed  awfer  Section  157  of  ttie 
National  Traffic  and  Motor  Vehicle 
Safefty  Act  (15  USXL 1417)  and  does  not 
represent  any  agency  decision  or  oAer 
exercise  of  iudffsient  caoceming  die 
merits  of  the  petition. 

Paragraph  Se.S(d)  of  FMVSS  Na  119 
requires  ^t  tires  be  labried  with  smgle 
and  dad  amxiniam  load  ratings.  Cooper 
manufactured  206  tires  between  ^  47di 
and  48th  production  wedw  erf  1988  that 
do  not  comply  with  paragraph  S6.S(d). 

These  tires  are  labeled  arith  die 
incorrect  sin^  and  daaA  maximum 
loads.  They  are  identified  by  the  DOT 
Nos.  UPORCL|478  and  UPORCLJ488. 

Hie  tires  were  labeled  as  follows: 
Maximum  load  single.  1060  kg— 2335  lbs. 
Maximum  load  du^  975  kg— 2150  lbs. 

The  correct  labelktg  is: 
Maxhnnm  laod  singfe.  1190  kg— 2K3  ttie. 
Maximum  load  dual,  1080  kg — ^2381  lbs. 

Cooper  believes  its  noncompliance  to 
be  "inconsequential  because  the 
pyiviiniim  load  appearing  on  the  tires  is 
understated  and  the  tires  actually  are 
capable  of  carrying  the  prescribed 
maximum  loads." 

Interested  persons  are  invited  to 
submit  written  data,  view  and 
arguments  on  tfie  petition  of  Cooper  Tire 
ft  Rubber  Coatpaay,  described  above. 
Comments  ^ould  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Sectioa  National  Highway  Traffic 
Safety  Administration.  Room  5109, 400 
Seventh  Street  SW..  Washington.  DC 
2059a  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible 


When  the  petition  is  granted  or  denied, 
the  Notice  wrill  be  published  in  the 
Federal  BagJ***"'  parsuant  to  the 
authority  indicated  below. 

Comment  closing  date:  February  22. 
1980. 

ina^aiMj  Till  HIT  Fiili  1  1 ""' 

1470(15  U.SX:.  1417):  deiogatians  of  aulkoritir 
at  49  CFR  1.S0  aad  49  cut  iOlJ) 

Issued  tec  )aa«a(y  17.  Ifln. 
BanyFsUoa. 

Associate  Administrator  for  Rulemakiog. 
|FR  Doc  88-1385  Piled  1-18-aft  a«  ami 


(DoelwtltaL-nA-481 

iTi 


RuHns  ConceminQ  CMy  of 
AL;  Onlnanoe  on 


;  Research  and  Special  Programs 
Admimstoation.  IX7T. 
ikCTlON:  IHibtic  notice  and  mvitation  to 
comment        

BllMMSWT  The  Chemical  Waste 
Transportation  Council  (CWTC)  has 
appKed  for  an  administrative  nding 
determining  arhether  aections  7-40 
throi^  7-50  <rf  the  Qty  of  Montevalla 
Alabama  Code  are  inconsistent  with  the 
Harardous  Materiab  Transportatioa 
Act  (HMTA)  and  the  Haardoas 
Materials  Regulations  (HMR)  issued 
thereunder  and.  therefore,  preenqiled 
under  section  112(a)  of  the  HMTA. 
DATES:  Comments  received  on  or  before 
March  la  1909.  aod  rebuttal  comments 
received  on  or  before  April  28. 1988.  will 
be  considered  before  an  admiinstrative 
ruling  is  issued  by  the  Director  of  the 
Office  of  Hazardous  Materials 
Transportation.  Rebuttal  comments  may 
disfaiss  onty  those  issues  raised  by 
comments  received  during  the  initial 
comment  period  and  may  not  discuss 
new  issues. 

/MTffflfgfTT  The  apfdication  and  any 
comment  received  may  be  reviewed  in 
the  Dockets  Unit  Research  and  Special 
Programs  AdministratioiL  Room  8421. 
Nassif  Building.  400  7th  Street  SW.. 
Washington.  DC  2050a  CommenU  and 
rebuttal  comiaents  on  the  application 
may  be  submitted  to  die  DockeU  Unit  at 
the  above  address,  and  should  include 
the  Dodiet  Number.  IRA-46.  Three 
copies  are  requested.  A  copy  of  each 
comment  and  rebuttal  comment  must 
also  be  sent  to  SueUen  Pirages,  Director, 
Chemical  Waste  Transportation 


BEST  COPY  AVAILABLE 
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Counca  Suit*  lOOa  1730  Rhod*  Island 
AVMMM  NW^  Washington.  DC  20036. 
and  to  Mayor  Ralph  W.  Sears.  Qty  HalL 
53  S.  Main  Strmt  Montevallo.  Alabama 
3S11S,  and  that  fact  cartifiad  to  at  the 
tlma  oommant  is  submitted  to  the 
Dockets  Unit.  (The  following  formal  is 
suggested:  "I  hereby  certify  that  copies 
of  this  comment  have  been  sent  to  Ms. 
Ptragas  and  Mayor  Sears  at  the 
addiassss  specified  in  the  Padaral 
'} 

KV10N  OOMTafCTS 
Edward  H.  Bonekempar,  UL  Senior 
Attorney.  Offlc*  of  the  Chief  Counsel 
Research  and  Special  Programs 
Administration,  400  7th  Street  SW., 
Washington.  DC  2000a  telephone  302- 

ARV 


The  HMTA  (40  App.  U.S.C  1801  at 
saq.)  at  section  112(a)  (40  App.  U.&C 
1811(a))  axpreasly  preempts  "any 
requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement"  of 
the  HMTA  or  the  HMR  issued 
thereunder. 

Procedural  regulations  implementing 
section  112(a)  of  the  HMTA  and 
providing  for  the  issuance  of 
inconsistency  rulings  are  codified  at  40 
CFR 107  JOl  throu^  107.211.  An 
inconsistency  ruling  is  an  advisory 
administrative  opinion  as  to  the 
relationship  between  a  state  or  political 
subdivisioa  requirement  and  a 
requirement  of  the  HMTA  or  HMR. 
Section  107jn0(c)  sets  forth  the 
following  factors  which  are  considered 
in  determining  whether  a  state  or  local 
raqulrament  is  inconsistent 

(1)  Whether  compliance  with  both  the 
state  or  local  requirement  and  the 
HMTA  or  HMR  is  possible  (the  "dual 
compliance"  test);  and 

(2)  The  extent  to  which  the  state  or 
local  requirement  is  an  obstacle  to  the 
accomplishment  snd  execution  of  the 
HMTA  and  the  HMR  (the  "obat^Ja" 
teat). 

Inconsistency  rulings  do  not  address 
issues  of  preemption  under  the 
Commerce  Clause  of  the  Constitution  or 
under  statutes  other  than  the  HX4TA. 

in  Issuing  Its  advisory  Inconsistency 
rulings  concamlng  preemption  under  the 
HMTA.  OHMT  is  guided  by  the 
principles  enunciated  in  Executive 
Order  12812  enUtled  "Federalism"  (S2 
PR  41088.  Oct.  Sa  1087).  Section  4(a)  of 
that  Executive  Order  authorizes 
preemption  of  state  laws  only  when  the 
statute  contains  sn  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 


intent  to  preempt  or  the  exercise  of 
state  authority  directly  conflicts  with  the 
exercise  of  Peideral  authority.  The 
HMTA.  of  course,  contains  an  express 
preemption  provision,  which  OHMT  has 
implemented  throu^  regulations  and 
interpreted  in  a  long  series  of 
inconsistency  rulings  beginning  in  1078. 

S.  Thf%  Appttcatton  (or  I 


On  )anuary  3. 1080.  die  CWTC  applied 
for  an  inconsistency  ruling  concerning 
sections  7-40  dirough  7-00  of  the  Code 
of  tha  Qty  of  Montevalla  Alabama. 
Thoaa  sections  are  reproduced  in 
Appendbc  A  to  this  Notioe. 

CWTC  stated  that  it  is  a  council  of  the 
National  Solid  Wastes  Management 
Association.  It  also  stated  that  several 
of  Its  commercial  firm  member*  have 
operations  in  Alabama  and  transport 
hazardous  waste  by  truck  and  rail  from 
its  point  of  generation  to  its 
"management  destination."  Specifically. 
CWTC  stated  that  some  of  its  members 
go  through  Montevalla  Alabama,  to 
service  small  waste  generating 
cuatomers  in  tha  vicinity. 

CWTC  provided  dte  following 
summary  of  the  City  Code  provisions  it 
Is  challenging: 

The  City  of  Montevallo  Code  requlras  the 
driver  siM  his  •nptoyer  of  a  motor  vehids 
carrying  haxardous  wula  within  ttia 
corporsla  limits  ol  the  Qty  to  aoUfy  the 
Moolsvallo  FoUo*  Department  by  telephone 
prior  to  MO  am.  oo  the  day  tiiat  the 
iMsafdoua  waste  will  be  transported  through 
the  aty  (sectkm  7-€7{m]].  The  notiflcatk» 
must  indnde  the  number  of  vehidea 
axpacted:  tiw  approximala  time,  within  one 
hour,  of  arrival  at  the  Oty  linitK  and  tlie 
road  on  wiiich  the  vehicle  will  arrive.  Upon 
arrival  at  the  City  limits,  the  motor  vehide 
must  travel  oo  dealgnalad  route*  (Mction  7- 
42).  U  linitad  to  30  miles  per  hour  (aection  7- 
43).  It  not  allowed  to  follow  within  190  feel  of 
say  other  vehide  except  if  following  s  police 
vehide  (secboo  7-44).  is  prohibited  from 
operatiQi  tnm  •:30  sj*.  to  tcao  am.  end  from 
2300  pjB.  to  3:30  pjn.  (sectloo  7-4S)).  and  is 
prohibited  tnm  ooeretlng  when  the 
temperature  is  below  35  T  and  when  rain  or 
other  predpltatioa  has  occurred  within  two 
hoars  of  arrival  (sacctlon  7-40(a)).  Thia  la  a 
partial  listing  of  the  Qty  requirements.  A  full 
text  of  die  City  Code  is  attached  for  your 


CWTC  oont*nd*d  In  It*  application 
that  its  affected  members  %vill  not  be 
sble  to  comply  widi  bodi  di*  City  Code 
provisions  and  the  HMTA  and  the  HMR. 
in  addition,  it  alleged  that  the  City's 
requirements  pose  obstacles  to  the 
accomplishment  snd  execution  of  the 
HMTA  and  the  HMR. 

in  its  appllcatloa  CWTC  advanced 
several  arguments  against  tha 
consls'ency  of  the  City's  requirements. 
Plrst,  dting  Inconsistency  Ruling  No.  IR- 


2. 45  PR  71881  (Oct  3a  1080).  correction 
45  PR  76838  (Nov.  2a  1980).  and  IR-3. 46 
PR  18018  (Mar.  2a  1981).  appeal  47  PR 
18457  (Apr.  2a  1982).  it  ai:giied  that 
sections  7-43. 7-44. 7-4S  and  7-4e(a)  are 
inconsistent  becauae  they  would  cause 
traiuportatlon  delays. 

Second,  dting  IR-23.  53  PR  16840 
(May  11. 1988).  CWTC  argued  that  the 
routing  requirements  of  section  7-42  are 
inconsistent  because  they  discriminate 
against  hazardous  materials  which 
happen  to  be  in  a  waste  form  and  were 
not  (according  to  the  City  Attorney, 
CWTC  claims)  based  on  a  complete 
safety  analysis  or  preceded  by 
consultations  with  all  affected 
Jurisdictions — but  Instead  allegedly 
were  Impoaed  in  an  effort  to  thwart  the 
siting  of  a  hazardous  waste  incinerator. 

Third,  dting  IR-a  48  PR  TOO  (Jan.  a 
1983),  CWTC  contended  that  advance 
notice  requirements  such  as  those  in 
section  7-47(a)  generally  are 
inconsistent 

S.  Public  Comment 

Comments  should  be  limited  to  the 
issue  of  whether  the  requirements  of 
sections  7-40  throu^  7-60  of  the  City  of 
Montevallo.  Alabama,  are  inconsistent 
with  the  HMTA  or  the  HMR.  They 
should  spedfically  address  the  "dual 
compliance"  and  "obstacle"  tests 
described  above  under  "Background.** 

Persons  intending  to  comment  on  the 
application  should  examine  the 
complete  appUcation  in  the  RSPA 
Dockets  Branch.  Appendix  A  to  this 
Notice,  and  the  prooedures  governing 
the  Department's  consideration  of 
applications  for  incoiuistency  rulings 
(40  CPR  107JB01-107.211). 
AlsnLRaberts. 

Director.  Office  afHaxardouM  Materials 
Transporiation. 

Issued  in  Washington.  DC  on  )anuary  13. 
1« 


^ipendix  A — Montevallo  City  of  Code 
of  1982 

Section  7-40:  The  Montevallo  City 
Coimdl  finds  that  the  transportation  of 
hazardous  waste*  on  the  streets  of  the 
Oty  of  Montevallo  poses  a  danger  to  the 
physical  welfare  of  the  dtizena, 
property,  and  waters  of  the  City  of 
Montevallo:  and  to  minimize  this  danger 
adopts  section  7-41  to  section  7-5a 

Section  7-41:  Definitions:  Por  the 
purposes  of  section  7-40  to  section  7-40 
the  following  terms  shall  mean: 

(a)  "Waste"  means  "solid  waste" 
under  regulations  promulgated  by  the 
United  States  Environmental  Protection 
Agency  and  codified  at  40  CFR  261.2. 40 
CFR  281.2  Is  incorporated  by  reference 
herein. 


(b)  "Hazardous  waste"  means  a  waste 
or  combination  of  wastes,  which 
because  of  Its  quantity,  concentration,  or 
physical,  diemical,  or  infectious 
characteristics  may  cause,  or 
significantly  contribute  to,  an  increase 
in  mortality  or  an  increase  in  serious 
irreversible,  or  incapadtating  reversible 
illness,  or  pose  a  substantial  present  or 
potential  hazard  to  human  health  or  the 
environment  when  improperly  treated, 
stored,  transported,  disposed  of  or 
otherwise  managed,  and  indudes: 

(1)  The  meaning  assigned  that  term  in 
regulations  promulgated  by  the  United 
States  Environmental  Protection  Agency 
and  codified  at  40  CFR  281.3. 40  CFR 
281.3  is  incorporated  herein  by 
reference.  All  lists  in  40  CFR  Part  261, 
Subpart  D,  and  the  Appendices  to  Part 
261  are  also  expressly  incorporated  by 
reference. 

(2)  The  term  "high-level  waste."  as 
defined  by  the  United  States  nudear 
regulatory  commission  and  Artide  11(d) 
of  the  Southeast  Interstate  Low-Level 
Radioactive  Waste  Management 
Compact. 

(3)  The  term  "low-level  radioactive 
waste"  as  defined  in  Article  11(f)  of  the 
Southeast  Interstate  Low-Level 
Radioactive  Waste  Management 
Compact 

(4)  The  term  "transuranic  waste"  as 
determined  by  the  regulations  of  the 
United  States  nudear  regulatory 
conunission. 

(5)  Spent  nudear  fuel  or  by-product 
material  as  defined  in  section  lle(2)  of 
the  Atomic  Energy  Act  of  1954. 

(6)  Any  substance  on  the  Alabama 
substance  list  promulgated  by  the 
Alabama  Department  of  Enviroimtental 
Management  acting  through  the 
environmental  management  commission 
pursuant  to  section  22-33-4  of  the  1975 
Alabama  Code. 

(7)  Any  substance  or  mixture 
containing  polychlorinated  biphenyls 
("PCBs")  at  greater  than  one  tenth  of 
one  percent  concentration  when  such 
substance  or  mixture  is  not  intended  for 
benefidal  tise  or  reuse. 

(8)  "Source  material"  induding 
uranium,  thoriimt  and  any  other 
material  determined  to  be  noatce 
material  by  the  United  States  nudear 
regulatory  commission. 

(9)  "Special  nuclear  material" 
including  plutonium,  uranium  233, 
uranitmi  enriched  in  the  isotope  233  or  in 
the  isotope  235,  any  material  artifidally 
enriched  by  any  of  the  foregoing,  and 
any  other  material  determined  to  be 
spedal  nuclear  material  by  the  United 
States  nuclear  regulatory  conunission. 

(c)  "Storage"  means  the  holding  of 
hazardous  waste  for  a  temporary  period, 
at  the  end  of  which  the  hazardous  waste 


is  treated,  disposed  ot  moved,  or  stored 
elsewhere. 

Section  7-42:  Many  of  the  atreets  of 
Montevallo  being  narrow  and  bending 
and  not  generally  designed  to 
accommodate  heavy  or  constant  trudc 
traffic,  the  City  Coimcil  herein 
designates  the  following  streets  for 
transportation  by  truck  or  other  vehicle 
of  hazardous  waste: 
(i)  Alabama  25 
(11)  Alabama  119 
(Hi)  Alabama  155 

(b)  All  odier  streets  are  barred  to  any 
vehide  carrsring  hazardoiu  waste, 
except  by  order  of  the  Montevallo  Police 
Department 

Section  7-43:  Motor  vehides  carrying 
hazardous  waste  within  the  City  of 
Montevallo  are  hereby  limited  to  30 
miles  per  hour  (mph). 

Section  7-44:  No  hazardous  waste- 
carrying  vehide  shall  follow  within  150 
feet  of  any  other  vehicle  when  within 
the  City  limits,  provided,  that  this 
section  shall  not  apply  to  vehides 
following  state,  cotmty,  or  dty  police 
vehides. 

Section  7-45:  Vehicles  carrying 
hazardous  waste  shall  not  operate  from 
6:30  to  6:30  a.nL  or  from  2  to  3:30  pjn. 

Section  7-46:  (a)  No  vehide  carrying 
hazardous  wastes  may  operate  when 
the  temperatures  are  below  35  *F  (2  *C) 
and  rain  or  other  predpitation  has 
occurred  wdthin  the  last  two  hoiu*. 

(b)  No  vehide  carrying  hazardous 
wastes  may  be  operated  diuing  any 
offidally-designated  hurricane  or 
tornado  watch. 

(c)  All  vehides  carrying  hazardous 
waste  in  the  City  of  Montevallo  shall 
operate  with  their  headlights  on  at  all 
times. 

(d)  All  vehicles  carrying  hazardous 
waste  in  the  City  of  Montevallo  shall  be 
equipped  with  dtizens  band  radios,  and 
shall  monitor  Channel  9. 

Section  7-47:  The  driver,  and  his 
employer,  of  any  vehide  carrying 
hazardous  waste  who  proposes  to 
transport  hazardous  wastes  into  or 
through  the  City  of  Montevallo  shall: 

(a)  Notify  the  Montevallo  Police 
Department  by  telephone  prior  to  8:00 
am  on  the  day  that  any  such  driver  or 
employer  expects  to  transport 
hazardous  waste  through  the  City  of 
Montevallo.  If  more  than  one  vehide  is 
expected,  the  employer  shall  state  in 
one  call  the  expected  number.  The 
approximate  time(8)  of  arrival  at  the  dty 
limits,  within  one  hour,  shall  be  ffvea. 
The  road(s)  on  whidi  die  vehide(8)  will 
arrive  shall  be  given  and  may  not  be 
changed  without  one  hour's  further 
notification. 

(b)  Mark  or  placard  each  vehide  in 
accordance  with  the  reqtiirements  ai  the 


United  Statea  Department  of 
Transportation. 

Section  7-4a-  (a)  Each  vehide  shall 
carry  and  have  available  for  inspection 
the  manifest  required  for  transportation 
of  hazardous  wastes  imder  the  Resource 
Conseiration  and  Recovery  Act  or 
federal  or  state  regulations 
implementing  that  Act  Such  manifest 
shril  be  presentMi  upon  request  of  any 
Montevallo  police  officer. 

(b)  Each  driver  of  any  vehide  shall 
immediately  report  any  acddent  or 
coUinon  involving  his  vehide  to  die 
Montevallo  police  via  his  two-way  CB 
radia 

(c)  Every  driver  ahaU  cany  in  his 
possession  a  valid  driver's  Ucense  and 
evidence  of  liabilify  insurance  covering 
the  consequences  of  cargo  spills. 

Section  7-49:  The  storage  of 
hazardous  waste  within  the  City  of 
Montevallo  is  prohibited,  except  that 
materials  defined  as  hazardous  waste 
may  be  used  for  education  or  research 
in  an  accredited  school  or  University, 
except  that  such  materials  may  be  used 
for  industrial  processes  in  industries 
operating  within  the  dty  before  the 
enactment  of  this  ordinance,  except  that 
dry  deaning  establishments  and 
gasoline  stations  may  continue  their 
normal  activities,  and  except  by  spedal 
permission  of  the  city.  The  disposal  of 
hazardous  waste  within  the  Cify  of 
Montevallo  is  entirely  prohibited. 

Section  7-50:  Section  7-40  to  Section 
7-49  are  subject  to,  and  meant  to 
complement  federal  and  state 
legislation  and  regidations. 

(FR  Doc.  8»-138B  Hied  1-19-88: 8:45  am) 


OePARTMENT  OF  THE  TREASURY 

Intamal  Ravanua  Sarvica 

(Dalagatlon  Order  Ito.  244] 

Delegation  of  Authorttr.  Taxpayer 
OmlNidaman  and  Problem  Reaohillon 
Officers 

AQEMCV:  Internal  Revenue  Service. 
:  Delegation  of  authority. 


r:  The  Commissioner  of  Internal 
Revenue  Service  delegates  to  the 
Taxpayer  Ombudsman  and  Problem 
Resolution  Officers  the  authority  to 
substantiate  taxpayer  credits,  to 
approve  replacement  checks  and  to 
abate  certain  penalties.  The  text  of  the 
delegation  order  appears  below. 
IVFECnvc  OATC  January  24, 1988. 
FOR  RJMfTMOl  NMNNMTION  CONTACR 
James  Hughes.  CFRP,  Room  10^  1111 


•1^ 


i;  • 


•<  •- 
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CofMtltuHon  Avenue.  NW..  Washington. 
DC  20224.  Telephone:  (202)  Se(M04e  (not 
■  toll-free  telephone  number). 

Taxpaymr  OmbudMwan. 
Effective  Date:  January  24.  isaa 


Authority  of  tfaa  Taxpayer  i 

MM  noMan  Raaonitlaa  OfBoan  To 

Appfoy  giplacaMMH  CWcfca.  lo 

Subetaatlata  CrodHa.  and  Tto  Abata 

PwiaMaa 

Pursuant  to  the  authority  vested  in  the 
Commissioner  of  internal  Revenue  by 
Treesury  Order  Na  ISO-ia  authority  is 
hereby  delegated  to  the  Taxpayer 


Ombudsman  and  to  Problem  Resolution 
Officers  (PROS)  as  follows 

1.  To  approve  replacement  checks  for 
loat  or  stolen  refunds  without  a  credit 
balance  on  an  account  where  hardship 
or  unreasonable  delay  exists. 

2.  To  substantiate  credits  to  taxpayer 
accounts  on  thoee  Problem  Resolution 
Program  (PRP)  cases  where  a  taxpayer 
furnishes  proof  of  payment  but  the 
Service  cannot  locate  the  payment 
within  a  reasonable  period  of  time. 

9.  To  abate  for  reasonable  cause  Form 
W-4  civil  penalties  assessed  per  IRC 
Sec  0082. 

4.  To  abate  for  reasonable  cause  all 
automatically  assessed  penalties. 


The  above  authorities  shall  be 
exercised  only  after  compliance  with  all 
requirements  of  existing  procedures  for 
review. 

The  authority  delegated  herein  may 
not  be  redelegated. 

To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

Approved: 
MidMol  |.  Muiphy, 
Senior  Deputy  Comaiiaeioner. 

Date:  fanuary  4. 1900. 
|PR  Doc  ae-1240  Hied  1-19-80:  a.4S  smj 


Sunshine  Act  Meetings 


Thia  section  o(  the  FEDERAL  REGISTER 
contains  nolicas  of  meefings  putiNshed 
under  the  "Government  in  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


■LACKSTONi  mVEfl  VALLEV  NATIONAL 
HCIMTAQC  COMUDON 

Meeting 

Notice  is  hereby  given  in  accordance 
with  section  S52b  of  Tide  5.  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Saturday.  January  28, 1980. 

The  Commission  was  established 
pursuant  to  Pub.  L  99-647.  The  purpose 
of  the  Commission  is  to  assist  federal, 
state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  12M) 
noon  at  the  Lincoln  Public  Library.  Old 
River  Road.  Lincoln.  Rhode  Island,  for 
the  following  reasons: 

1.  Executive  Director  Selection 
Subcommittee  status  report  and 
recommendation  of  a  candidate  for 
permanent  Executive  Director,  followed 
by  discussion  and  resolution  by  the 
Commission. 

2.  Public  Information  and  Education 
Subcommittee  status  report  of  the  logo 
development. 

3.  Agenda  for  a  Commission  status 
report  to  the  Massachusetts  and  Rhode 
island  Congressional  delegations. 

4.  Status  report  of  the  Treasurer  on  the 
status  of  funds. 

5.  Status  report  of  the  Ad  Hoc 
Subcommittee  on  headquarters  site 
selection. 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session, 
in  addition  to  the  Commission  members. 

interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
L.awrence  D.  Gall,  interim  Executive 
Director,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission. 
P.O.  Box  34,  Uxbridge,  MA  01S60, 
Telephone  (SOB)  278-2143. 

Further  information  concerning  this 
meeting  may  be  obtained  &om 
lawrence  Gall,  interim  Executive 


Director  of  the  Commission  at  the 
address  below. 
Latnenoe  D.  Gall, 

Interim  Executive  Director,  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission. 

(FR  Doc  80-1502  Filed  1-18-89: 3:50  pm) 
)  coos  4t1S-M-«i 


EQUAL  EMMjOYMENT  OPPdmiMTY 


DATE  AND  TIME:  2.-00  p.m.  (Eastern  Time) 
Monday,  January  30, 1989. 

PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building,  2401  "E"  Street,  NW., 
Washington.  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Ihiblic  and  Part  will  be 
Closed  to  the  Ihiblic. 
atATTENS  TO  BE  CONSIOEIIEO: 

Open  Session 

1.  Announcement  of  Notation  Vote(s). 

2.  Notice  of  Ihoposed  Rulemaking 
Concerning  ADEA  Statute  of  Limitations 
Tolling  for  Private  Litigants. 

3.  Regulations  Implementing  Section 
504  of  the  Rehabilitation  Act  in  the 
Commission's  Federally  Conducted 
Ihtigrams:  Final  Rule. 

Closed  Session 

Litigation  Authorization:  General 
Counsel  Recommendations. 

Note. — ^Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Regiatar,  the  Commission  also  provides  a 
recorded  announcement  a  fiiU  week  in 
advance  on  future  Commission  sessions. 
Please  telefriione  (202)  634-6748  at  any  time 
for  information  tm  ihese  meetings. 

CONTACT  PERSON  PON  MORE 
■ypRMATlON.  Frances  M.  Hart. 
Executive  Officer  on  (202)  634-674a 

Date:  January  18, 1989. 
Fnmoes  M.  Halt 
Executive  Officer.  Executive  Sescretariat. 

This  Notice  Issued  January  18, 1980. 
(FR  Doc  80-1452  Filed  1-18-80: 12:30  pm) 
■ajUNBCOOE( 


BOARD  OP  OOVBWORS  OP  THE  FED»AL 
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:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets 
NW..  Washington.  IX:  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  considered: 

1.  Request  by  the  General  Accounting 
Office  for  Board  conmient  on  a  draft 
report  regarding  competitive  fairness  in 
the  check  collection  system. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  I 

WNtormation:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  reomled 
announcement  of  bank  and  bank 
holding  company  applications  sdieduled 
for  the  meeting. 

Date:  January  18, 1980. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc  80-1453  Filed  1-18-86;  12:32  pmj 


!  AND  date:  The  Task  Force  on 
Client  Board  Member  Training  will  meet 
on  January  28,  I960.  The  meeting  wiU 
commence  at  2:00  pjn.  and  oontinue 
until  5A)  pjn. 

place:  The  Washington  Marriott  Hotel 
West  End  Ballroom  A.  1221 22nd  Street 
NW..  Washington.  IX:  20O37. 

STATUS  OP  MKTBM:  Open. 
MATTERS  TO  BE  CONSRIEREDC  1.  Client 
Board  Member  Training. 

DiscussicHi  and  Public  CiMnment  to 
follow. 


!  AND  date:  lOM)  a.m.,  Wednesday. 
January  25, 1980. 


CONTACT  PERSON  POR I 
bwormation:  Maureen  it  BozelL 
Executive  Office.  (202)  863-1839. 

DATE  ISSUED:  January  18.  I960. 
Mauneo  R.  BoaeO. 

Secretary. 

(FR  Doc  80-1516  Filed  1-16-88: 3^  pmJ 
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I  AMD  OATK  Th*  BDMling  will  Im  held 
on  Friday,  fanuary  Z7. 1989.  commencing 
at  MO  ajn.  and  continuing  until  llO) 
■jn. 

PlACC  Tha  Washinfton  Maniott  Hotel. 
West  End  Ballroom  A.  1221  22nd  Street 
NW..  Waahington.  DC  20037. 
STATUS  W  I— laia.  Open. 
MATTVIt  TO  M  OOMWMMIO: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutaa—OecMBbar  la 
190& 

a.  Preaanlatiaa  ol  tka  Cotpetattai't 
Audit  Report. 

4.  PrasenUtion  of  the  Final 
Conaolidated  Operating  Budget  for  FY 


S.  Allocation  of  FY  1981  Carryover 
Funds. 

&  Discusaioa  of  the  Corporation'a  FY 
1980  Conaolidated  Operetfng  Budget 

7.  Review  of  Uaaflhiy  ExpeadHwas. 

Diacuaaioa  and  Public  r 
follow  each  it 


:  Maaraen  R.  BoaeU. 
Exacative  OfBce.  (202)  m-lMBi 

oATi  nauHcjaMMiy  1&  tarn 

Setavtary. 

IKR  Doc.  W-tS17  Filed  l-ia-«t  UtpaM 


I  OATK  The  Board  of  Directors 
wm  be  held  on  fanoary  27. 1980.  The 
meetlag  will  ran— wnr a  at  11i»  a  jl.  or 
immediately  faBawtag  fte  mvtow 
meeting,  and  continue  until  ScOBpji 
with  as 
uatttl:30L 
MACK  The  WaaUnglao  htarrton  Halai 
West  Bad  BaHroaas  A.  1221 2aHl  StiMI 
NW..  Washington.  DC  20037. 


from  1230  pmi. 


•TATUi  O^  MMTIO;  Open. 
■MTTMSTO  01  CONSIOCmO: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes — December  10, 
1988. 

3.  Report  from  the  President 

4.  Report  from  the  Audit  and 
Appropriations  Committee.  Ratification 
of  the  Corporation's  ConsoHdatad 
Operating  Budget 

5.  Report  from  the  Operations  and 
Regulations  Committee  on 
Consideratkwa  of  Part  1028.  ReatrictfaMS 
on  Legal  Assistance  to  Alieaa:  and  Part 
1609.  Fee  Generating  Cases. 

&  Report  from  the  Task  Force  on 
Client  Board  Member  Training. 

Discussion  and  Public  Comment 
follow  each  item. 


CONTACT  I 

MFOMMATIOHE  Maureen  R.  Boiell. 

Executive  OfBce,  (202)  863-1839. 

OATI  MiMO:  JaaHary  18. 1900. 

Maofsaa  R.  BaasB. 

Sacntary. 

|FR  Doc  «-t»U  FUad  l-W-«t  9:aapai| 


Notfoe  of  Pieviaaaiy  HaM  I 
Meeting 

T«Ml  AMD  OATK  10u06  ajn..  Wedneaday. 
January  18. 1980. 

MACK  177B  G  Street  NW..  PUene  Board 
Room.  7th  Ploor.  Washfaigtaa  DC  2015. 
OTATUK  aosed. 


1.  Adaiiaiatrative  Actten  i 
section  20O  of  the  Fadatal  CtedM  Uako 
Act  Cloeed  pursuant  to  exemptions  (8). 
(9UAMU).and(9KB). 

The  Board  voted  nnanlawiaaly  that 
Agency  business  la^ahad  that  a  aMeting 
be  held  with  laaa  Hum  the  i 
days  advance  notice. 


The  Board  voted  unanhaoasly  to  dose 
the  meeting  under  exemptions  (8). 
(9)(A)(ii).  and  (9KB).  Deputy  General 
Counsel  James  Engel  certiHed  that  the 
meeting  could  be  closed  under  those 
exemptions. 

MO  MONO  MraNMATION  COWTACTt 
Becky  Baker,  Secretary  of  the  Board. 
Telephone  (202)  682-eeoa 
Oacky  Bakar. 

Secretary  of  the  Board. 

|FK  Doc  aa-lSOS  FOed  l-l*-8ft  3:90  pm) 


"FIOillAL 
MCVtOUS 
January  10, 1980) 

OTATUK  Closed  meeting. 

MACK  450  Fifth  Street  NW.. 
Waahington.  DC 


CffATMNOV 
:f54FR887 


OATI  MKMOtMLV  i 
Wednesday.  Jonaary  4. 1980i 

CHAMOn  M  TNt  MHTWO:  Additional 
meeting. 

The  following  item  was  considered  at 
a  closed  meeting  scheduled  on 
Wednesday,  January  11, 19BS.  at  5:00 
p.m.:  Litigation  matter. 

Commissioner  Crundfest  as  duty 
officer,  determined  that  Conunission 
business  required  tiie  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed  please  contact*  Alden 
Adkins  at  (202)  272-200a 
|aaalhaB<;.Kais. 
Secnlarjf. 
fanuary  tX  IMR 

(Fit  Doc  fl»-1410  FUad  1-17-«t  4c32  pm} 


Corrections 


Ttiis  section  o(  tlw  FEDERAL  REGISTER 
contains  edHohal  correctons  of  previously 
put>listwd  Presidential.  Rule,  Proposed 
Rule,  atxt  Notice  documents  and  volumes 
o(  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  \n  the 
Office  of  the  Federal  Register,  ^igency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart7M 

IOPTS-42092A;  Fm.-3503-71 

TaatInQ  ConaanI  Order  on  AHiyl 


Correction 

In  rule  document  89-299  beginning  on 
page  618  in  the  issue  of  Monday. 


Federal  Register 

Vol.  54.  No.  13 

Monday.  January  23.  1989 


January  9, 1989,  make  the  following 
corrections: 

1.  On  page  620,  in  the  fourth  column  of 
the  table,  ^e  first  entry  should  read 
")anuary  9. 1989". 

2.  On  page  621,  in  the  fourth  column  of 
the  table,  the  1st  entry  should  read 
"January  9. 1989";  and  the  2nd  through 
the  12th  entries  should  read  "Do". 

BNJJNaOOOE  isssevD 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPan799 
IOPTS-42071B;  FRL-350»«] 

Tatting  Consant  Order  for 
OctaniathylcyclolatraaHoxana 

Correction 

In  rule  document  89-296  begiiuiing  on 
page  818  in  the  issue  of  Tuesday, 
January  la  1960,  make  the  following 
corrections: 


On  page  821.  in  the  fourth  column  of 
the  table,  the  first  and  second  entries 
should  read  "January  10, 1909". 

aiLUNa  cooE  iss»«i« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-180795;  FRL  3491-1) 

Emargancy  Exempliona 

Correction 

In  notice  document  88-28644  beginning 
on  page  50289  in  the  issue  of 
Wednesday,  December  14, 1980.  make 
the  following  corrections: 

1.  On  page  50289,  in  the  2nd  column, 
under  SMMARV.  in  the  17th  line,  "time" 
should  read  "timing". 

2.  On  page  50290.  in  the  first  column, 
in  the  second  line  from  the  bottom, 
"methol"  should  read  "menthol". 


y 


UMI 


UMI 


January  23,  1989 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  260,  261,  262,  264,  265, 
and  270 

Hazardous  Waste  Management  System; 
Testing  and  MonHoring  Activities; 
Proposed  Ruie 


A 


S212 


Fwkfl  R«gi»tf  /  Vol.  54.  No.  13  /  Monday.  Januaiy  23.  1999  /  Proposed  Rules 


/  Vol  54.  Na  13  /  Monday.  |anuary  23.  1969  /  ftoposed  Rales 


OiyWOWMgtiTAL  WWTgCTION 


40  cm  Parta  MO.  Ml,  ttt.  M4,  M8. 
1170 


lOTonB  ana  ■Mmmfwi^ 


:  EnvironmenUl  Protection 
Agency  (EPA). 
ACnOM:  PropoMd  rule. 


;  The  Environmental  Protection 
Agency  (EPA)  ia  today  proposing  to 
revise  certain  testing  methods  that  are 
approved  or  required  under  Subtitle  C  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  is  also 
proposing  to  add  several  new  testing 
methods  that  can  be  used  to  comply 
with  the  requirements  of  Subtitle  C  of 
RCRA.  These  new  and  revised  methods 
are  found  in  the  Third  Edition  of  'Test 
Methods  for  Evaluating  Solid  Waste. 
Physical/Chemical  Methods."  SW-840 
and  the  first  update  padiage  to  this 
Third  EdiHon  of  SW-846.  The  Agency  is 
also  proposing  to  make  specified 
Quality  Control  (QC)  procedures 
mandatory  for  all  testing  conducted 
under  the  hazardous  waste  regulations 
of  RCRA.  These  Quality  Control 
procedures  are  also  foiuid  in  the  Third 
edition  of  SW-84e.  Some  modifications 
have  also  been  made  to  Chapter  One  of 
the  manual  to  provide  clarification  of 
definitions.  The  modified  sections  of 
Chapter  One  are  found  in  the  first 
update  package  to  the  Third  Edition  of 
SW-84A,  which  is  also  being  proposed  in 
today's  rxde.  The  revisions  to  Chapter 
One  contained  in  this  first  update 
package  are  given  in  Appendix  A  of  this 
proposed  rule.  The  appendix  has  been 
added  to  this  proposed  rule  in  order  to 
provide  the  public  with  the  specific 
language  that  will  be  substituted  for  the 
language  currently  found  in  Chapter 
One  of  the  SW-646  manual.  Today's 
action  is  necessary  to  provide  better  and 
more  complete  analytical  test  methods 
for  RCRA-related  testing  and  to 
document  the  quality  of  the  data 
gathered  for  complying  with  the  RCRA 
hazardous  waste  regulations.  This 
proposed  rule  will  provide  more  reliable 
analytical  data  and  promote  consistency 
in  the  analytical  test  methods  used  for 
compliance  with  RCRA  and  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA). 

BATK  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  March  9, 
1880. 


:  The  public  should  submit  an 
original  and  two  copies  of  their 
comments  on  this  proposed  rule  to: 
Docket  Number  F-89-WTMP-FFFFF. 
EPA  RCRA  Docket.  OS-306  (Room  SE- 
206),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20400.  Please  place  Docket  nuim>er 
on  all  comments.  The  EPA  RCRA 
Docket  is  located  in  the  sub-basement  at 
the  above  address  and  is  open  from  9M 
ajn.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  (202) 
475-0327.  The  public  may  copy  100 
pages  of  material  from  any  one 
regulatory  docket  at  no  cost:  additional 
copies  cost  laiSper  iMge. 

Copies  of  the  lliird  Edition  of  SW-«4e 
and  of  the  proposed  first  update  to  the 
Third  Edition  era  available  from  the 
Government  Printing  office. 
Superintendent  of  Documents. 
Washington.  DC  20402.  (202)  783-3238. 
The  document  number  is  965-001-00000- 
1  and  the  cost  is  tllOXX)  for  the  four- 
volume  set  plus  updates.  Update 
packages  will  be  automatically  mailed 
to  all  subscribers.  Non-subscribers  may 
order  the  proposed  first  update  package 
by  callii^  the  RCRA  Hotline  at  (800) 
424-8348  (toll  iiee)  or  (202)  382-3Q0a  or 
by  writing  the  Communications  and 
Training  Section,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20Ma  The  requester 
must  specify  the  appropriate  document 
title,  document  number  and  "First 
Update  Package." 

Copies  of  the  Second  Edition  of  8W- 
848  are  available  from  the  National 
Technical  Information  Service  (NTIS). 
5285  Port  Royal  Road.  Springfield.  VA 
22181.  (703)  487-4600.  The  document 
number  is  PB87-120-291  and  the  cost  is 
S48J5  for  paper  copies  and  SiSJO  for 
microfiche. 


ITWN  OONTACn 

For  general  information  contact  the 
RCRA  HoUine  at  (800)  424-«34e  (toll 
free)  or  (202)  382-3000.  For  information 
on  the  technical  aspects  of  this  proposed 
rule  contact  Charies  Sellers.  Office  of 
Solid  Waste.  OS-331.  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  2048a 
(202)382-3282. 
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Part  1.  B«cl(ground 
Part  IL  ProfKMal 

(A)  Methods  Substitutions 

(B)  Methods  Format 

(C)  Ragulalory  Status  of  the  Thfid  Edition 
JD)  Quality  Control 

1.  Field  Quality  Control 

2.  Analytical  Laboratory  Quality  Control 


(E)  Methods  Indusioo  and  Exclusion 
Part  in.  SUta  Authority 

(A)  AppUcabibty  of  Rules  in  Authorized 
Stales 

(B)  EfTecl  on  Bute  Authorization 

Part  IV.  Economic  and  Regulatory  impacts 

(A)  Regulatory  Impact  Analysis 

(B)  Regulatory  Flexibility  Act 

(C)  Paperworii  Reduction  Act 

LBackground 

On  October  1, 1084  (40  FR  33788- 
33812).  EPA  proposed  several  changes  to 
tile  RCRA  haxardous  waste  regulations. 
"Hiese  proposed  dianges  included  the 
fbUowiog  elements: 

(1)  Addition  of  new  methods  to  SW- 
840. 

(2)  Mandatory  adherence  to  the 
procedures  and  methods  in  SW-84e  for 
all  RCRA  testing. 

(3)  Elimination  of  requirements  to  test 
for  certain  compounds  when  conducting 
ground  water  monitoring. 

(4)  Use  of  screening  tests  when 
monitoring  ground  water  for  hazardous 
constituents. 

(5)  Use  of  the  Hierarchical  Analysis 
Procedure  for  ground  water  screening. 

Many  comments  were  received  on  the 
proposal.  The  Agency  evaluated  these 
comments  and.  as  a  result  decided  not 
to  promulgate  the  October  1. 1964. 
proposal.  Instead,  the  Agency  revised 
SW-846  to  incorporate  many  of  the 
suggestioiu  made  in  the  comments  and 
undertook  other  actioiu  to  adifress 
changes  to  the  ground  water  monitoring 
regulations.  On  March  18. 1987.  EPA 
announced  the  availability  of  the  Third 
Edition  of  SW-84e  in  the  Fedstai 
gaglslsi  (50  FR  8072).  The  Third  Edition 
contains  72  methods  that  are  new  to 
SW-846.  Of  these.  43  will  be  finalized  in 
a  soon  to  be  released  rulemaking  and 
will  be  acceptable  for  use.  where 
required  in  40  CFR  Parts  280  through 
270.  in  conjunction  with,  or  in  addition 
to,  the  Second  Edition  of  SW-846  as 
amended  by  Updates  I  and  II.  These  43 
methods  were  first  proposed  in  the  1984 
Notice  of  Proposed  Rulemaking  (NPRM). 
and  are  not  being  reproposed  in  today's 
rulemaking.  However,  of  the  remaining 
methods.  28  methods  not  previously 
proposed  for  RCRA  testing  are  being 
proposed,  and  one  other  method  is  being 
reproposed  by  the  Agency  in  today's 
rulemaking. 

Upon  review  and  following  comments 
and  questions  received  from  the  public, 
it  was  determined  that  several  errora 
existed  in  the  manual.  Conunents  also 
indicated  the  need  to  provide  additional 
and  improved  analytical  test  methods 
for  RCRA-related  testing.  To  alleviate 
confusion  arising  frt)m  errors  or 
confusing  language  in  the  test  methods, 
an  update  package  with  revisions  and 


darificatioos  was  deemed  necessary. 
Thus,  die  Agency  is  also  proposing  die 
use  <A  the  first  iqtdate  package  to  the 
Thiid  Edition.  aliNV  widi  the  lliird 
Edition  in  today's  rulemaking.  The  first 
update  padcage  ccmtains  revisions  to 
methods  in  die  Third  Edition,  as  weU  as 
14  mediods  Uiat  are  new  to  SW-848.  Of 
these,  four  will  be  KnaUm^A  in  a  soon  to 
be  released  rulemaking  and  will  be 
acceptable  for  use,  where  required  in  40 
CFR  Parts  280  dutMigh  27a  in 
conjunction  with,  or  in  addition  ta  the 
Second  Edition  of  SW-846  as  amended 
by  Updates  I  and  0.  These  lour  methoils 
were  firet  proposed  in  the  1984  NPRM 
and  are  not  being  reproposed  in  today's 
rulemaking.  However,  the  remaining  ten 
methods  not  previously  proposed  for 
RCRA  testing,  are  being  proposed  by  the 
Agency  in  today's  rulemaking. 

Promulgation  of  this  proposal  will 
allow  the  use  of  the  Third  Edition  as 
revised  by  the  first  update  package  for 
all  testing  for  which  the  Second  Edition 
methods  are  mandated  by  current  RCRA 
regulations  (see  PROPOSAL  Regulatmy 
Status  of  the  Third  Edition)  and  will 
mandate  certain  Quality  Control 
procedures  detailed  in  Chapter  One  of 
the  Third  Edition  and  revised  in  the  first 
update. 

ILPrapesd 

A.  Methods  Substitutions 

The  Agency  is  today  proposing  to 
replace  die  SW-848  Seooad  Edition 
methods  with  the  versions  contained  in 
the  Third  Edition  and  the  first  update 
package.  These  replacements  will  allow 
the  Third  Edition  as  revised  by  the  first 
update  to  be  used  for  all  RCRA  testing, 
liie  Agency  is  making  this  substitution 
because  it  believes  that  the  Third 
Edition  and  fint  update  methods  are 
improvements  on  those  in  the  Second 
Edition.  (See  the  Back^ound  Document 
induded  in  the  docket  to  this  proposal 
for  a  specific  discussion  of  these 
changes  and  why  they  are 
improvements.) 

A  Methods  Fomtat 

Comments  on  the  October  1. 1964, 
Federal  Register  proposal  also  indicated 
that  the  Second  Edition  method  formats 
were  inconsistent  and  difficult  to  follow. 
The  Agency  agreed  with  these 
comments  and  made  changes 
accordin^y.  The  methods  were 
reviewed  by  a  work  group  composed  of 
technical  experts  from  within  EPA  and 
stale  hazardous  waste  testing  programs. 
One  of  the  aims  of  their  efforts  was  to 
edit  the  text  for  technical  clarity.  The 
methfid  formats  were  revised  and 
standardized  into  the  following  fonnat: 

1.0    Scope  and  Application. 


2J0    Summary. 

3.0    Interferences. 

4J0    Apparatus  and  Materials. 

5Ji   Reagents. 

8.0    Sample  CoUection.  Reservation, 
and  Handling. 

7.0    Procedure. 

8.0    Quality  Control. 

9.0    Method  Performance. 

10.0    References. 

Section  9.0,  Method  Performance,  is 
new  to  the  Manual.  It  contains  available 
method  precision  and  accuracy  data. 
Such  data  are  not  available  for  all 
methods:  however,  the  Agency  is 
continuing  its  data  gathering  effort  and 
will  provide  the  data  as  they  become 
available  in  future  updates. 

Comments  also  noted  that  detailed 
procedures  and  instrument  calibration 
procedures  were  not  consistent  between 
the  EPA  solid  waste  management 
programs  (i.e..  RCRA  and  CERCLA), 
even  when  essentially  identical  methods 
were  used  The  Office  of  Solid  Waste 
(OSW).  therefore,  worked  with  the 
CERCLA  program  to  make  the  methods 
used  in  the  two  programs  as  consistent 
as  possible.  Particulariy.  OSW  changed 
standards  and  surrogates,  calibration 
procedures,  and  gas  chromatographic 
(GC)  analysis  conditions  of  the  gas 
chromatographic/niass  spectrometric 
(GC/MS)  mediods. 

In  order  to  save  space  and  eliminate 
duplication  of  information,  each  group  of 
methods  that  applies  to  a  specific  class 
of  analytes  or  concerns  a  general 
analytical  technique  (e.g..  atomic 
absorption  spectroscopy)  is  preceded  by 
a  general  method  that  contains  common 
information  and  analytical  guidance. 
Thus,  information  is  not  repeated  in  the 
detailed  directions  for  each  anal>ie. 

The  comments  also  contained  many 
requests  for  additional  guidance  on 
method  selection.  EPA  responded  by 
induding  a  new  chapter  in  the  Third 
Edition.  This  diapter,  "Choosing  die 
Correct  Procedure,"  aids  the  analyst  in 
choosing  appropriate  methods  for 
samples  based  on  sample  matrix, 
properties  to  be  measured,  and  the 
regulations  requiring  the  analysis.  For 
example,  an  analysis  scheme  is 
presented  for  determining  Appendix  IX 
analytes  in  ground  water.  It  give  advice 
on  suitable,  cost-effective  SW-846 
methods  for  the  volatile  and  semi- 
volatile  organic  analytes,  taking  into 
account  the  sample  matrix  and  the 
regulatory  requirements. 

C.  Regulatory  Status  of  The  Third 
Edition 

The  hazardous  waste  regulations 
under  Subtide  C  of  RCRA  require  diat 
spedfic  testing  methods  described  in  the 
Second  Edition  of  SW-846  be  employed 


for  certain  applications.  The  bilUnvinf 
sections  of  40  CFR  require  the  use  of 
SW-«46  mediods: 

(1)  Section  260.22(dXlHi)-Submission 
of  data  in  support  of  petitions  to  exdude 
a  waste  produced  at  a  particular  faditty. 

(2)  Section  281.22(a)— Evaluatioa  of 
wastes  against  the  Canosivity 
Characteristi& 

(3)  Section  2B1.24(a)— Evaluation  of 
wastes  against  die  Extraction  ftooeduie 
Toxicity  Characteristia 

(4)  Sections  264.314(a)  and 
265.314(d)— Evaluation  of  wastes  to 
determine  if  free  liqtrid  is  a  coraponent 
of  the  waste. 

(5)  Section  270.62(b)(2NiXC)— 
Analysis  of  wastes  prior  to  oondticting  a 
trial  bum  in  support  of  an  application 
for  a  hazardous  waste  incineratiao 
permit. 

The  Agency  is  today  proposing  to 
replace  the  Second  Edition  methods 
with  the  Third  Edition  methods  as 
revised  by  the  first  update  package  to 
the  Third  Edition  for  the  reasons 
discussed  previously  (see  PROPOSAL 
Methods  Substitutions). 

D.  Quality  Control 

EPA  is  today  proposing  to  make 
selected  Quality  Control  (QC) 
procedures  in  Chapter  One  of  SW-846 
(specifically  Sections  1.2  and  1.3  and 
procedures  referenced  therein) 
mandatory  for  all  RCRA  testing.  Chapter 
One  has  been  modified  in  order  to 
provide  consistency  and  clarification  of 
definitions  within  the  regulatory 
community  as  well  as  the  SW-846 
manual.  These  modifications  are 
contained  in  the  fint  update  to  the  Third 
Edition,  also  proposed  in  today's  rule 
and  are  republished  in  Appendix  A  of 
this  Federal  Register  Notice. 

Appendix  A  has  been  added  to  this 
proposed  rule  in  order  to  provide  the 
public  «vith  the  specific  language  that 
will  be  substituted  for  the  language 
found  in  Chapter  One  of  the  Third 
Edition  of  die  SW-846  manuaL 
Additional  information  regarding  the 
rationale  for  the  first  update's  revisions 
to  Chapter  One  proposed  in  today's  rule 
and  published  in  Appendix  A  of  this 
Fedoal  Register  notice,  is  induded  in 
the  docket  to  this  proposed  rule.  These 
QC  procedures  are  proposed  to  be 
mandatory  for  all  chemical  analyses 
required  under  RCRA  regulations 
codified  in  40  CFR  Parts  asa  261. 262. 
264. 265.  288.  and  270  regardless  of 
whether  or  not  SW-848  analytical 
methods  are  used  Thus,  the  QC 
procedures  are  proposed  to  be 
mandatory  Cor  required  RCRA  analyses 
under  diese  Parts  when  SW-848 
analytical  methods  are  used  whether  or 
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not  UM  of  theae  methods  are  mandatory 
under  the  applicable  RCRA  regulations 
and  where  a  method  other  than  an  SW- 
846  method  is  used.  The  Agency  thus 
intends  to  document  the  quality  of  data 
generated  to  determine  compliance  with 
the  RCRA  hazardous  waste  regulations. 

EPA  is  proposing  to  mandate  the  QC 
procedures  which  are  contained  in 
Section  1.2.  (which  discusses  field  and 
analytical  laboratory  QC).  and  Section 
1.3  (which  discusses  method  detection 
limits),  as  well  as  the  procedures 
referenced  in  these  two  sections. 

The  other  sections  of  Chapter  One  (1.1 
Introduction.  1.4  Data  Reporting,  1.5 
Quality  Control  Documentation,  and  1.6 
References)  do  not  contain  QC 
procedures.  They  are  included  for 
completeness  but  are  offered  only  as 
guidance.  Many  of  the  proposed 
mandated  QC  procedures  listed  in 
Section  1.2  and  1.3  are  described  more 
fiilly  in  Section  8.0  of  the  applicable 
SW-d4e  method  located  in  later 
chapters  of  the  manual.  For  example. 
whUe  instrument  calibration  is 
mandated  in  Section  1.2^3Z  the 
diversity  of  calibration  techniques 
which  are  peculiar  to  specific 
instruments  and  procedures,  precludes 
the  incorporation  of  all  the  calibration 
techniques  described  In  the  different 
methods  set  forth  in  Chapten  Three 
through  Eight  and  Ten  of  SW-64e. 
Therefore,  the  reader  is  referred  by 
Sections  1.2  and  1.3  to  the  applicable  QC 
procedures  contained  in  Section  8.0  of 
the  applicable  RCRA  test  method  in 
these  chapters  of  SW-848.  These 
referenced  procedures  found  in  Section 
8.0  of  each  test  method  shall  also  be 
mandatory  when  an  SW-84e  method  is 
used.  When  an  SW-S4e  method  is  not 
used,  the  referenced  procedures  located 
in  Section  &0  of  the  methods  shell  of 
course,  not  be  mandatory.  QC  sections 
in  Chapter  One.  other  than  Sections  1.2 
and  1.3  and  those  in  other  parts  of  the 
manual  are  offered  only  as  guidance. 

The  Agency's  philosophy  is  that  a  OC 
program  must  b^gin  at  the  inception  of  a 
protect  continue  through  collection  and 
storage  of  samples,  include  all  phases  of 
chemical  analyses,  and  extend  through 
the  interpretation  and  compilation  of 
date  results.  Two  basic  concepts  used  in 
a  OC  program  are  to:  (1)  Control  errors, 
and  (2)  verify  that  the  entire  analytical 
method  Is  operating  within  acceptable 
performance  Hmits.  Use  of  qualified 
personnel,  reliable  and  well-maintained 
equipment,  appropriate  caHbrations  and 
standards,  and  close  supervision  of  all 
operations  sre  important  components  of 
the  QC  system. 

Some  aspects  of  such  a  QC  program 
•re  to:  (1)  Use  matrix  spikes  and 
surrogates  to  provide  a  means  for 


generating  accurate  analytical  data  of 
documented  quality  to  determine  that 
the  required  sensitivity  is  being 
achieved:  (2)  use  duplicates  to  indicate 
the  existence  of  gross  errors:  (3)  use 
field  QC  to  show  that  the  sample  is  free 
from  contamination  errore  introduced  in 
sampling  and  handing:  (4)  use  standard 
curves  and  check  samples  to  indicate 
proper  instrument  calibration;  and  (5) 
use  detection  and  quantification  limit 
criteria  to  show  that  the  method 
detection  limit  was  adequate  to  detect 
analytes  at  or  below  a  regulatory 
threshold  and  assist  in  the  identification 
of  possible  sources  of  error  and 
laboratory  problems.  A  quality-control 
program  can  be  divided  into  two  main 
categories:  (1)  Field  Quality  Control  and 
(2)  Laboratory  Quality  ControL 

1.  Field  Quality  Control 

It  is  the  intention  of  the  Agency  to 
mandate  the  QC  procedures  in  Section 
1.2.1  of  SW-846  in  order  to  eliminate 
improper  sampling  and  handling 
techniques  and,  thus,  minimize  potential 
errora  that  could  skew  data  results. 
Areas  of  concern  in  field  QC  include 
sampling  techniques;  documentation  of 
pre-fleld,  field,  and  post-field  activities; 
and  generation  of  QC  samples  such  as 
field  duplicate  samples  (taken  from  the 
same  sampling  point  in  the  field),  trip 
blanks,  field  blanks  and  equipment 
blanks.  Quality  control  in  these  areas  is 
necessary  to  document  that  sampling 
equipment  is  property  calibrated, 
containers  are  appropriately  prepared, 
representative  samples  are  takeiu  and 
proper  shipping  procedures  are 
followed. 

This  section  of  SW-84e  mandates  that 
documentation  of  compliance  with  the 
requirements  for  field  activities  be 
maintained  and  made  available  upon 
request 

2.  Analytical  Laboratory  Quality  Control 

Section  1.2.2  discusses  analytical 
laboratory  QC  procedures.  The  QC 
procedures  described  are  intended  to  be 
applied  to  all  chemical  analytical 
procedures.  The  purpose  of  laboratory 
QC  is  to  provide  information  about  the 
quality  of  the  data  as  they  are  being 
produced.  Data  quality  is  usually 
expressed  in  terms  of  accuracy, 
precision,  and  detection  limit  of  the 
analytical  method.  Accuracy  is  a 
measurement  of  the  closeness  of  an 
individual  measurement  or  an  average 
of  a  number  of  measurements  to  the  true 
value.  Accuracy  is  generally  represented 
as  percent  recovery. 

Precision  is  defined  as  a  measure  of 
reproducibility  among  individual 
measurements  of  the  same  analyte 
under  specified  conditions,  instrument 


and  overall  method  precision  are  often 
expressed  as  the  coefficient  of  variation, 
standard  deviation,  percent  difference, 
and/or  relative  standard  deviation.  The 
sections  on  precision  are  currently 
included  in  the  interest  of  completeness. 
The  Agency  is  not  seeking  to  mandate 
the  determination  of  precision  in  this 
rulemaking  since  significant  precision 
data  cannot  be  obtained  from  the 
analysis  of  one  replicate  or  duplicate  as 
proposed  here.  The  Agency  is  soliciting 
comment  on  appropriate  ways  to 
determine  method  precision  in  the 
sample  matrix,  especially  when  the 
number  of  samples  in  the  batch  is 
limited. 

More  accurate  results  may  be 
obtained  by  instituting  a  QC  program 
which  demands  that  the  degree  of 
variability  of  all  operating  parametera 
that  are  under  the  control  of  the  analyst 
be  kept  within  the  control  limits. 
However,  the  QC  system  does  not 
ensure  this.  Results  from  QC  procedures 
are  used  to  document  data  quality,  to 
verify  that  the  analytical  system  is 
working  well  on  a  given  matrix/analyte 
combination,  to  indicate  whether 
instruments  are  operating  property,  and 
to  indicate  when  additional  sample 
cleanup  or  other  corrections  need  to  be 
made.  The  QC  data  are  indicators,  but 
themselves  do  not  change  the  quality  of 
the  analytical  data. 

Table  1  contains  analytical  QC 
requirements  and  their  frequency  of 
application.  It  also  clarifies  some  of  the 
terms  used  in  Sections  1.2  and  1.3  of 
Chapter  One.  The  QC  requirements  in 
Table  1  will  produce  qualitative  and 
quantitative  information  about  the 
generated  data.  If  the  QC  data  indicate 
that  any  aspect  of  the  system  is  out  of 
control,  measures  must  be  taken  to  bring 
it  back  into  control.  The  Agency  is 
considering  including  the  use  of  control 
charts  in  the  QC  requirements  and 
invites  comments. 

Standard  curves  covering  the 
analytical  range  of  interest  for 
calibrating  analytical  instruments  are 
required  to  define  the  linear  calibration 
range  which  can  be  used  for 
environmental  sample  analyses. 

GC/MS^  Quality  Control  presents 
sli^tiy  expanded  method-specific    - 
requirements  that  are  necessary  to 
guarantee  proper  determination  and 
identification  of  the  analytes.  This 
involves  special  instrument  timing, 
verification  of  retention  times,  mass 
spectral  correlation  with  an  authentic 
standard  of  a  particular  analyte.  and  the 
use  of  surrogates.  These  QC  procedures 
are  found  in  the  individual  methods. 

All  QC  data  must  be  recorded  and 
maintained  by  the  laboratory  for  later 


verification  and  must  be  available  upon  request  for  a  period  of  3  years  from  the  date  the  data  are  reported. 

TABLE  1— OC  Reouireiuients  and  Frequency  of  Appixation 


QC 


Replicates  (See 
FHMel) 


Blanks. 


Field  duplicates 
(SeeFqure 

Chech  standard. 

Surrogates 

Column  check 


Column  check 
sample  blank. 

Standard 
curves. 

GC/MS 
instnjmerS 
performance 
check. 


FreQuency 


One  per  analytical  tMtch  per  matrix  or  every  20  samples, 

whichever  is  greater. 
One  per  analytical  batch  per  matrix  or  every  20  samples. 

whichever  is  greater. 


One  per  analytical  twtch  per  matrix  or  every  20  samples. 

wtiichever  is  greater. 
One  per  analytical  t>atch  per  matrix  or  every  20  samples, 

wl«ichever  is  greater. 

Or«e  per  analytical  tMtch  or  every  20  samples,  wtiichever  is 


Add  prescribed  surrogates  to  every  blank,  standard,  sample  and 

QC  sample. 
One  per  batch  o(  adsorbent 


One  per  batch  ol  adsorbent _ „„ 

Refer  to  specHic  mettwd  for  necessary  periodic  calibration 

Initial  S-point  caHxation  is  lo  be  verified  with  a  single  point 
caByaSon  once  every  12  hrs  of  instrument  operation  and  H 
the  sensHlvHy  and  irwarity  criteria  are  not  met  a  new  5-point 
tfiWat  caNiraSon  must  b&  generated. 


Comments 


must  be  taken  lor 


Repicate  samples  are  separate  afeQuols  taken  Som 
in  the  latxiralory  and  analyzed  independently, 
indfcsle  the  extttence  of  gross  errors  in 
atquoSng  is  imposMble  0-e..  volaliles).  di4)ic«le 
replicate  analysis. 


FwU  duplicate  samples  are  two  separate  samples  taken  from  the 
sampkng  point  in  the  field  (i-e..  in  separate  containers  arxl  snslyTOd  independ- 
ently). Evak«tk>n  of  duptcate  data  can  indkate  the  existerKe  o(  gross  errors 
in  the  sampkng  technique. 


Only  for  volatile  and  aemi-wolatile  organics  and  pesticides. 

Appfies  to  adsort)ent  chromatography  and  ttack  exSacliora  of  organic  oont- 
pounds. 

Applies  to  adsorbent  chromatography  and  back  extractions  of  orgarac  com- 
pounds. 

As  prescribed  t>y  specific  methods 

Performed  to  meet  tuning  criteria  of  the  inssumers  as  speciftod  in  the  GC/MS 
mellKMls.  Orgarac  anslytoi  shall  tw  ctiecked  with  a  4-tironiolluoroberuorw 
(BFB)  lor  determinatKin  of  volatiles  and  with  decafluorolnphenytphoephtfie 
(DFTPP)  lor  determination  of  semi-votatiles. 


/  Vol  5«.  No.  13  /  MoAday.  ]umuf  S.  \tm /  PtopoMdRulM 


SAMPUHG  POIKT 
OR 
SOURa  IN  DIE  FIELD 


FIELD  DUPLICATE  I 


FIELD  DUPLICATE  Kl 
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When  the  analytical  data  are  used  to 
demonstrate  compliance  with  a 
regulation,  Data  Quality  Objective,  or 
other  study  objective,  any  and  all  values 
reported  as  less  than  a  specified 
regulatory  threshold  must  be  verified.  If 
no  regulatory  threshold  is  mandated  for 
the  analyte  of  interest,  any  and  all 
values  reported  as  less  than  the  method 
detection  limit  must  be  verified.  The 
analyst  must  demonstrate  the  method's 
ability  to  detect  the  analyte  of  concern 
in  the  sample  matrix.  This  is 


accomplished  using  a  "clean"  sample: 
for  example,  tint  base  would  be  a 
suitable  "clean"  representative  matrix 
when  testing  paint  waste;  or  upgradient 
ground  water  (from  the  same  aquifer) 
could  be  a  suitable  "clean" 
representative  matrix  when  testing 
monitoring  well  samples. 

K  Methods  Inclusion  and  Exclusion 

The  majority  of  the  methods  proposed 
for  addition  to  SW-846  on  October  1, 
1984.  are  included  in  the  Third  Edition  of 


SW-846.  Some  proposed  methods  and 
some  methods  in  the  Second  Edition  arp 
not  included  because  problems  were 
encountered  during  their  evaluation. 
Data  generated  by  the  public  and  by 
EPA  demonstrated  that  the  methods 
could  not  be  used  in  their  published 
form  for  the  purpose  stated  in  the 
method.  These  methods  are  listed  in 
Table  2.  More  detailed  information  can 
be  foimd  in  the  technical  support 
document,  which  is  located  in  the  EPA 
RCRA  Docket  F-89-WTMP-FFFFF. 


Table  2.— Methods  Not  Included  in  the  Third  Edition  of  SW-846 


1120 

3seo 


7551 
8320 

8330 

8410. 
8411 


8610 
8620 

8630 
0011 
9037 


Tide 


Bedrochamical  Corroaion.. 


Rmwm  PtwM  Cartridgs  Extraction.. 


Otmium  (AA,  Furnace  Tectmique) ...... 

ConipoundB  tiy  HPLC.. 


'mouraw 

FonmliMiycte.  Bnic  and  AcidK  Modtow. 

nwwcracv  ^ntffWm  PRNOOOi 

Tom  Aromatcs  by  UNravioM  Speclroacopy 

ToM   NMrogen-PlKNphorouc   Gas   Chromatographabla   Com- 
poundi. 

Osriwslinllon  ftooadura  fof  Appandbc  VM  Compounds — .».....«»» 

rholodSQradilila  QwvdM .— 

SmBbIb,  Gravimelric  .....-..__». 


Conwnenis 


Method  not  epuivalent  to  leferenoe  method- 
Lack  ol  aufficioni  data  on  column  pfa-treatment  and  condMionng,  eli4ion  eequenoes, 

okjHon  volumes,  and  the  efiect  ol  the  loadng  ol  organic  compounds  on  the  column  lo 

pennH  method  to  be  adeQuaiely  defined. 
EPA  study  irafcalet  accuiacy  pfobleme. 
No  M^ipoiliny  data  on  enedwaneae  a(  ctoanup  prooeduret  and  HPLC  to  delennine  Vie 

anaiytas.  Questionable  prediion  and  accuracy. 
No  aiyportwj  dala  on  effectivenesa  ol  cleanup  pfocedurea  and  HPIC  to  determine  8w 

analylaa.  ftiestionable  procision  and  accuracy. 
Too  fuaceptible  to  inlerferencea  tor  appfecafeon  to  Qround  water  and  apfid  waela 


Method  not  sensitive  enough  tor  its  intended  puipoee. 
Method  not  sensitive  enou^  tor  Us  vaonded  purpoea. 
Method  not  aoruNivo  enough  tor  its  irMended  pupoea. 

Molhod  not  aorwil^  erwu;^  tor  its  imended  purpoee. 
Uncertain  how  teat  and  reauHs  PBlate  to  the  envlrorvMvM  and  the  i 
Precision  and  sensitivity  not  adeqitB.  lnter<ewnc»prone  and  theretore  not  spproprite 
for  onwonmental  assay. 


The  methods  described  in  SW-846  are 
not  mandatory  for  all  testing  imder 
RCRA.  Currently,  only  {§  260.22(d)(1)(i), 
261.22(a),  261.24(a).  264.314(c), 
265.314(d).  and  270.62(b)(2)(i)(C)  of  40 
CFR  require  use  of  SW-646  methods. 
The  proposed  Third  Edition  will  not 
alter  the  current  testing  requirements. 

The  Third  Edition  contains  72 
methods  that  are  new  to  SW-846  and 
are  listed  in  Table  3.  Of  these,  43  will  be 
finalized  in  a  soon  to  be  released 
rulemaking,  and  will  be  acceptable  for 
use,  where  required  in  40  CFR  Parts  260 
through  270,  in  conjunction  with,  or  in 
addition  to.  the  Second  Edition  of  SW- 
846  as  amended  by  Updates  I  and  II. 


Data  generated  by  the  public  and  by 
EPA  for  the  43  methods  have 
demonstrated  that  the  method  precision 
and  accuracy  are  adequate  for  the 
purpose  stated.  Although  listed  in  Table 
3.  the  Agency  is  not  reproposing  these  43 
methods  in  today's  rule.  These  methods 
are  listed  in  Table  3  solely  to  notify  the 
public  that  these  methods  are  appearing 
for  the  first  time  in  the  Hiird  Edition  of 
SW-846.  The  Agency  is  today  proposing 
the  remaining  29  methods  found  in 
Table  3  for  public  comment.  Of  these  29 
methods,  some  were  extracted  and 
reformatted  fitim  earlier  methods.  For 
example,  some  of  the  organic 
procedures  in  the  Second  Edition  were 


made  up  of  several  methods  (ix.. 
separation/extraction,  cleanup,  and 
determinative  methods).  Several  of 
these  procedures  were  divided  and  the 
component  methods  given  individual 
numbers.  Thus,  these  methods  listed  in 
Table  3  are  not  new  to  SW-646,  but  are 
simply  appearing  independently  under  a 
new  number.  Finally,  one  method. 
Method  9090.  is  being  reproposed.  This 
method  was  extensively  revised  since  it 
was  first  proposed  on  October  1. 1964. 
The  Agency  seeks  comment  on  this 
revised  version  and,  therefore,  decided 
to  repropose  this  method  rather  than  to 
finalize  it     .    . 


-w- 


0010* 
0020* 
0030* 
1320" 

1330* 
3005 


3500 


Table  3.— New  Methods  Included  in  the  Third  Edition  of  SW-646 


TMe 


ModAed  Method  5  SamplinQ  Train — 

Source  Aseessment  Sampling  System, 

VOMIe  Organic  Sampling  Train 

MuMple  Extraction  Procedure i 

Extraction  Procedure  lor  Oily  Wastes 

Acid  OisgesUon  ol  Waters  (or  Total  Recoverable  or  Oissotved 
Metals  lor  Analysis  by  Flame  Atomic  Absorption  or  ICP  Spec- 
troscopy. 

Organic  Extraction  and  Sample  Preparation 


Comme*^ 


Stack  sampling  method  lor  aemi-volalile  compounds 
Stack  aamptng  method  lor  aemi-volatitc  compounds. 
Stack  sampling  method  for  organic  compounds. 
Extraction  procedure  used  lor  delisting  wastes  that 

chemically  Ibced. 
Extraction  procedures  for  removal  ol  oil  or  grease  that  may  interfere  with  the  EP  lest 
Provides  digestion  technique  for  desolved  metals  in  a  water  matrix. 


are  slamfwd.  ericapsulatad.  or 


Serves  as  an  introduction  to  35XX  series  methods  dealing  with  quantitative  extrartior  ol 
volatile  and  semivolatile  organic  compounds  from  various  sample  matrices 


/  VoL  54*  N&  13  /  Mopday.  )aMary  231  !«■  / 


Mktmom  NcuiBCD  M  TMK  Tnmo  EsmoM  or 


■  b*  fniflMtf  in  a  toon  tote 
EdMon  ol  SW-«4e. 

•  ms  )iM»od  «M  tomwrty  MMhod  3930  in  ttw  SMsnd  EdMon  ol  8<M-«4«^ ^      .   ..^ 

"TW  niiWina  >  mtiQ  ii|inj|iu«»0  <iw  Mi  mmmtta  rniiinr  r-rr  ■  -r  *—  rr*"^  ""  "'^•*^  1. 19M 


«4dL  •«•,  mm  net  tetng  ptopo— d  in  todqi**  ni«.  Thay  ara.  howaoar.  naw  to  tm  Th-'d 
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Information  on  method  precision, 
accnracy  and  a  more  detailed 
explanation  of  the  Agency's  rationale 
for  the  deletions  and  inclusions  listed  in 
Tables  2  and  3  can  be  found  in  the 
Technical  Support  Document  which  is 
located  in  the  EPA  RCRA  Docket  F-4t9- 
WTMP-FFFFF. 

Guidance  methods  issued  by  EPA  on 
July  12, 1985,  for  the  determination  of 


reactive  cyanides  and  sulfides  in  wastes 
have  been  included  in  the  lliird  Edition 
for  the  convenience  of  persons 
evaluating  wastes.  These  methods  may 
be  used  for  assessing  whether  a  waste  is 
a  reactive  waste  by  reason  of  toxic  gas 
generation  (reactivity),  pending 
development  and  proposal  of  more 
accurate  tuts. 


Table  4  summarizes  the  revisions 
included  in  the  first  update  fat  the  Third 
Edition  of  the  methods  manual  and 
proposed  today  for  public  comment 
These  revised  methods  are  being  issued 
to  subscribers  in  the  first  update 
package.  More  detailed  information  on 
these  changes  can  be  found  in  the 
Technical  Support  Oocmnent  available 
in  the  RCRA  dodcet 


Tabi£  4.— Revisions  Incluoeo  m  Update  I.  SW-84e,  THmo  EomoN 


Oaptar  1 

CUtfm  2 

Ch^Mr  4 _. 

Chaplar7 

1310— B>  TOX  Taal  MeViod . 
1 


tar0% 


3005— Acid  Oigaalion  of  Waters  tar  ToM  RecowerdMe  or  Dissolved 

MalatB  tor  Analysis  by  FLAA  or  ICP. 
3010-AGid  OigsaSon  of  Aquaoua  Samples  and  Exkacts  for  ToCal 

MaMs  ta(  Analysia  by  FLAA  or  ICP. 
3020— Add  OgBsion  of  Aqueous  Samples  and  Extracts  tor  Total 

Maiais  tor  Analysis  by  GFAA. 

3050— Add  OBSsMa*  Ol  Sadmanlai  Stodges,  wid  Soils 

3510— Saparatoiy  Ftmai  Liquid^jquid  Extraction 

3520-Conlinuoua  UqwMJqiad  Extradion. 

3540-SoMat  Exfeadion 

3600-GtoaMV 


3650— Add«aaa  PaitiSon  Oaanup. 
5030-PurBa  Wid-Try _ _. 


60tO— todurtfcisfy  Ooaptod  Plasma  Atonic  rmiisioa  Spectroscopy . 

7000   Atowfc  Maaipian  Malbods 

7061    tmwmk.  (AA.  Gasaous  Hydride^ 


7196— Ctwomium,  Hsinvaient  (Cotarimefric) . 

7760-Siver  (AA.  Orsci  Aapiralian) ._ 

6000— <3aB  QaowtogMpfiy 

eoiO-Malogsnatod  VdIbHi  Organica 


8015-Mon4iatoganaied  VoMite  Organica.. 
8030-Acfolain.  AcrytoniMe.  AcetoniMe.._ 
8040-PhanolB 


6150— CtHorinatod  Herbiddss.. 


8240— GC/MS  tor  VotelSa  Opganica 

82SO-GC/MS  tor  Ssmi*olatito  Organics:  Padied  Oduinn  Tedv 


8270— OC/MS  tor  SenaMMSe  Organica:  Ci««ary  Column. 

9010— ToM  ana  AmanaUa  Cywide 

9030— Add-Sokjbto  wd  Add^nsoluble  Sulfides 

9090— CompatMMy  Test  tor  Wastes  and  Membiwie  Uners... 


todteation  of  change 


.jdo- 


-do- 


-do. 


-jdD- 


..do.. 


..do- 

..do. 
..do.. 


-Jto- 
..ite.. 
..do.. 


Total  Revision..- 

A) — 

— do — 


Total  Revision 

Partial  Revision.... 
do 

JP..>.-^..,^..— .. 


..do- 


..do. 


..do.. 


-do.. 


..--do.. 


Paraal  Revision- 


Reason  tor  ctwnge 


Clarificalion  of  lite 

Change  in  TOX  holdvig  Ime;  danficaaon  on 

additions  and  dototions  to  snstyto  lists. 
Change  in  soi/aedimenl  and  conoerttated 
nwvition  and  darilicalion  ol  raactitie  cyanide 
AddittoR  of  nleranoe  to  Chapter  7. 
RaMSton  to  pmi?du 
Revision  to  ist  of 

determinative  procedure. 
Revision  to  ist  of  applicable  metals; 

Revision  to  ist  of  appicaUe  methods. 

Oa 
Clarilication  in  procedure. 
Ctanltoalion  in  procedure. 
Qanficabon  specifies  cyctes/lw. 
CIsittcafion  in  procedure. 
OsdScalian  in  procedwe;  addMon  of  TaMe  ol 
Oariicalioii  of  meltxxl;  add«onal  aolvanis  tar 


other  anafytGS.  and 


of  appropnste 
Of  prooediwe. 


of  prooedt^a. 


in  prooedtfe. 


Detation  of  nort-apphcable  steps;  addMon  of  melals. 

Revision  of  ist  of  siniiiatile  metals;  danScabor 

Revision  of  quality  conkol  procedUMa. 

na>iision  of  caMyabon  msnrtsiil  and  sp*4j  coacanaaiun. 

Oaiiication  on  the  use  of  cyanogen  ioiida. 

Revision  of  calculation  formula. 

OeteSan  of  analytes  from  Table  1. 

Dstoion  of  analytes  from  TaUa  1. 

Raviaion  to  stock  standard  praparaion. 

POL'  isted  tor  ai  matrices. 

Oetobon  of  analytes  Irom  Table  1. 

AddKion  of  waste  preparation  step;  addMon  oT 

ators;  luneclKin  of  errors. 
AddMon  of  other  operational  paramelera;  aJJMiuiwf  sdvents 

waste;  correction  of  errors. 
Text  correction  in  matrix  spkes. 

Addtton  of  otfier  operaSonal  parameters; 

Altowalive  dateimnativa  prooadwa: 

Addtton  of  aemi-quafHitatM»  motx»d  tor  add 

addHional  performance  data. 
Ciariicafeon  of  procedure. 


The  first  update  to  the  Third  Edition 
contains  14  methods  that  are  new  to 
SW-«16  and  are  hsted  in  Table  5.  Of 
these,  four  will  be  finalized  in  a  soon  to 
be  released  rulemaking,  and  will  be 
acceptable  for  use.  where  required  in  40 
CFR  Parts  260  through  270.  in 
conjunction  with,  or  in  addition  to,  the 
Second  Edition  of  SW-846  as  amended 


by  Updates  I  and  0.  Although  listed  in 
Table  5.  the  Agency  is  not  reproposing 
these  four  methods  in  today's  rule. 
These  methods  are  listed  in  Table  5 
solely  to  notify  the  public  that  these 
methods  are  appearing  for  the  first  time 
in  the  Third  Edition  of  SW-646.  The 
Agency  is  today  proposing  the 


remaining  ten  methods  foimd  in  Table  5 
for  public  comment.  These  new  methods 
are  being  issued  to  subscribers  in  the 
first  update  package.  More  detailed 
information  on  these  new  methods  can 
be  found  in  the  Technical  Support 
Docimient  available  in  the  ROIA 
docket. 
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TA8L£  5.— NEW  METHODS  lNCUX)EO  IN  UPDATE  1.  SW-846.  THIRD  EDITION 

MMhod 

Rmon  tor  todMton 

"TMI— Kwten  (AA  ■urf>«T)t  Itf^rtnuO      

^tMdn  low  dMKa 
NoprMtoia  datonwtoi 

ftOVidM  low  tfMMtt 
PRMdM  lOMf  dMKtt 

Nopr^oM  dMmtoa 

PiQMOM  low  OMMB 

OolwMinw  oofiipomi 

Oim  towar  drtKHon 
VOMWttCO  wl  hiloo 

Mkimn  tooMipM. 

kKtuOm  aomonm  rm 

•77if_f;<«Bar  (AA  fur>Wf)*4trf4itnirt)             

m  ftnH  snd  M^fttcsl  floMDMy. 

)n  imli  and  arvtyHcal  Undbaty. 

749&-UNum  (AA.  *Kt  HpMton) 

•T^'— «i«M-Bi-iii  (ft*  •u«K«  Hr*'~irrrt             

«!«•  maSiod;  naadad  to  airport  toctoaraion  raguMiona. 
» ImN  and  analylical  Ha^aiy. 

••TTiif —Myar  (AA.  tomot  Itctirtaitl                                             

)n  Ima  and  analylical  taMMy. 

TTso  ti>w«m)  tnn,  iiiiLi  ■■!' iii'ii  1 

Ilv9  HMwIOO. 

*79S1— Ok  (AA.  toiwM  iMlwlqu*! 

VI  Imti  end  nlyicfll  floidWHy. 

•  not  MkS  in  any  otw  SMf-S46  nwtfiod. 

■wit  m^  awprowd  >— oimioa  plow  conawm  anlyiio  d 
■tions. 

wiTMiton  md  Qm  ChravmioQniplvy- 
SQgt-^iHolMii  to  Waiv  by  Pwg*  and  Trap  CapBvy  Cokmn  GC  «««  no  and 
ELCOns«4n. 

■«■»«     in^nur"!!                                                                                               

I111>     ll^lltWH 1 

t*4i— OgMioptmptmvt  "iiKi'ifii 

•2ao-<XVt«  tor  \talaiaa  OrgMlcs:  CvMify  CokMM  TmMqm. 

igwica  Mir«o  WJUS  capBary  (aa  oppoawl  to  padwft 

9n?i   riMtM^iii  r  [M  ir  •■—■•--                

kioaa. 

10  mimaimm  lor  tw  •rot 
I  tfio  Tlwd  Ediion  ond  opo  not  botnQ 


in.  State  Aotkoflty 

A.  Applicability  ofRulea  in  Authorixed 
States 

Under  acction  3006  of  RCRA.  EPA 
may  authorize  qualifled  Stales  to 
administer  and  enforce  the  RCRA 
program  within  the  Slate.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization.  EPA  retains 
enforcement  authority  under  sections 
3006.  7003  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  19M  (f  ISWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  ETA 
administering  the  Federal  prtigram  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  Slate, 
and  EPA  could  not  issue  permits  for  any 
fiicilities  in  the  Stale  which  the  State 
was  authorized  to  permit.  When  new, 
more  stringent  Federal  requirements 
were  promulgated  or  enacted,  the  Slate 
was  obliged  lo  enact  equivalent 
■uthonty  within  speciPied  lime  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  Slate  until  the 
State  adopted  the  requirements  as  State 
law. 

In  contrast,  under  section  300e(g)  of 
RCRA. 42 use 6028(g).  new 
requirements  and  prohibitiona  imposed 
by  Ihe  MSWA  take  effect  in  authorized 
Slates  at  the  same  time  that  they  take 
effect  in  nonauthorized  Stales.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  Stales, 
including  the  issuance  of  permils.  until 
Ihe  State  is  granted  authorizalion  lo  do 
so.  While  States  must  still  adopt 


HSWA-ialated  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
applies  in  authorized  States  in  the 
interiflL 

A  Effect  on  State  Authorizations 

Today's  rule  proposes  standards  that 
would  not  be  effective  in  authorized 
Stales  since  the  requirementa  would  not 
be  imposed  pursuant  to  the  Hazardous 
and  Solid  Waste  Amendments  of  1964. 
Thus,  the  requirements  will  be 
applicable  only  in  those  States  that  do 
not  have  interim  of  final  authorization. 
In  authorized  Stales,  the  requirements 
will  not  be  applicable  until  the  State 
revises  its  program  to  adopt  equivalent 
requirements  under  State  law. 

40  CFR  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modincations  to  EPA  for 
approval.  The  deadline  by  which  the 
State  must  modify  its  program  to  adopt 
this  proposed  regulation  will  be 
determined  by  the  date  of  promulgation 
of  the  final  rule  in  accordance  with 
I  271.21(e).  These  deadlines  can  be 
extended  in  certain  cases  (40  CFR 
271.21(e)(3)).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

Slates  with  authorized  RCRA 
progranu  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  regulations  have  not 
been  assessed  against  the  Federal 
regulations  being  proposed  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modification  is  submitted 
to  EPA  and  approved.  Of  course.  States 


with  existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law. 

Slates  that  submit  their  oRidal 
application  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  ore  not  required  to 
include  standards  equivalent  to  these 
standards  in  their  application.  However, 
the  Slate  must  modify  its  program  by  the 
deadlines  set  forth  in  1 271.21(e).  States 
that  submit  official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  those  standards  must 
include  standards  equivalent  to  these 
standards  in  their  application.  40  CFR 
271.3  sets  forth  the  requirements  a  State 
must  meet  when  submitting  its  final 
authorization  application. 

IV.  Economic  and  Regulatory  hnpads 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  regulation  is 
"Major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  total  additional 
annualized  cost  for  substituting  the 
Second  Edition  of  SW-84e  with  the 
Third  Edition  of  SW-84e  and  for 
mandating  specified  Quality  Control 
procedures  for  all  testing  conducted 
under  the  hazardous  waste 
identification  and  management 
regulation  of  RCRA  has  been 
conservatively  estimated  at  $60  million, 
which  is  well  below  the  $100  million  that 
constitutes  a  major  regulation.  EPA  has 
also  determined  that  this  proposed  rule 
will  not  cause  s  major  increase  in 
prices,  and  will  not  have  a  signincant 
adverse  effect  on  competition  or  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  enterprises.  Increased  costs 


could  result  from  the  mininud  additional 
quality  control  compliance  and 
recordkeeping  involved  in  implementing 
this  proposed  rule.  Since  the  procedures 
mandated  by  these  rules  are  those 
already  performed  by  reputable 
laboratories,  few  laboratories  are  likely 
to  be  significantly  impacted  by  this  rule. 
Detailed  infonnation  on  the  costs  of  the 
proposal  and  a  brief  regulatory  impact 
analysis  can  be  found  m  the  background 
document  located  in  EPA  RCRA  Docket 
F-89-WTMP-FFFFF. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  801-612,  Pub.  L  96-354. 
Sepleaaber  19;  I960),  whenever  an 
agency  Is  reqaiicd  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  conunent  a 
regulatory  flexibility  analysis  (RFA)  dtat 
describes  the  iaipact  of  the  rule  on  small 
entities  (i.e..  small  businesses.  smaO 
organirations.  and  smaQ  governmental 
juriadictkas).  No  regulatory  flexibility 
analysis  is  raqaired,  however,  if  tibe 
head  of  the  agency  certifies  that  the  rule 
will  have  a  significant  impact  on  a 
substantial  namber  of  small  entities. 

This  nda  will  not  require  the  purdiase 
of  new  instrunents  or  equipment.  The 
proposed  Quality  Contnrf  is  basic  and 
the  Ageacji  believes  that  most 
laboratoties  iMwe  already  iapleaaented 
the  BBS  of  theae  QC  procedures.  The 
regulation  reqaiies  no  new  reports 
beyond  those  now  required.  The 
analytical  techniques  approved  liere  can 
either  be  handled  by  smaU  facflitiasi  or 
are  widely  available  by  contract  at  a 
reasonable  price  EPA  is  certifying  diat 
this  proposed  rule,  if  promulgated,  will 
not  have  a  si^sificant  economic  impact 
on  a  substantiai  muaber  of  small  entities 
(as  defined  by  the  RFA).  Thus,  the 
proposed  regulation  does  not  require  a 
RFA.  Therefore,  in  accordance  with  S 
U.S.C  eOBfb).  1  hereby  certify  that  tMs 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  smaU  facilities. 

C  Paperwork  Reduction  Act 

Ina  infonnation  collection 
requireraanls  in  this  proposed  rule  have 
been  submittad  for  approval  to  the 
Office  of  Management  and  Badge! 
(OMB)  under  the  Papeiwuik  R«hiction 
Act  44  U.S.C  3501  et  sag.  An 
Information  Collection  Request 
document  haa  been  prepared  by  EPA 
(ICR  No.  1465)  and  a  copy  may  be 
obtained  from  Rkhard  Westlund, 
faiformation  Policy  Branch.  1^^223.  US. 
Environmeoftal  ftotection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  or  by 
calling  (202}  362-2745. 


Public  reporting  burden  for  this 
collection  of  infonnation  is  estimated  to 
average  as  hour  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  o(  this 
collection  of  ii^ormation.  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  &anch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401 M  SL,  SW.,  Washington.  DC 
204601  and  to  the  Office  of  Information 
and  Regalatoiy  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
conunents  on  the  information  collection 
requirements  contained  in  this  proposal. 

Lut  of  Subjfecfs  in  40  CFR  Parts  286. 2B1. 
~n,and276 


Chemical,  physical  and  biological 
treatment  General  facility  standards. 
Ground  water  monitoring,  Hazardoua 
waste.  Hazardous  waste  incinerator 
permits,  ineinerators.  Intergovernmental 
regulations.  Interim  status  standards  for 
owners  and  operators  of  hazardous 
waste  treatment  facilities,  Landfills, 
Land  treatment  Reporting  and 
recordke^ing  requirements.  Storage 
and  disposal  Dacilities,  Surface 
impoundment  Thermal  treatment 
Waste  piles.  Waste  treatment  and 
disposal. 

Dated:  Decesrtier  Mk  IMS. 
LaaM.' 


Adniamtratar. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  Chapter  I 
of  Tide  40  of  dw  Code  of  Federal 
Regnlatiflas  be  amended  as  follows: 

PART  26a-4aZAHD0U8  WASTE 
MAWAOEMEMT  SYSTEIfc  GEWERAL 

The  authorify  citation  for  Part  260 
contiimes  te  i«»d  as  follows: 

Anthority:  42  U.S.C.  6806,  a»12(a).  OSZt 
tkroB^  WZ7, 06301 6834. 693S.  6937, 9838, 
6839.  and  6074. 


2.  Section  2B0.1  is  amended  by  adding 
(c)  to  read  as  follows 

f26ai    Purpoae, 


1.3,  and.  where  an  SW-646  method  is 
used,  the  additional  procedures  set  forth 
in  Section  8.0  of  the  methods  contained 
in  Chapters  Three  through  Eight  and  Ten 
which  are  referenced  therein,  of  Chapter 
One  of  Test  Methods  for  Evaluating 
Solid  Waste.  Physical/Chemical 
Mediods".  EPA  Publication  SW-646i.  as 
incorporated  by  reference  in  {  260.11. 
These  quaKfy  control  procedures  must 
be  followed  when  using  any  SW-846 
method,  whether  mandatory  or  not 
mandatory,  and  when  using  any  other 
analytical  method. 

Subpart  B—Deflnitiofw 

3.  Section  280.11  is  amended  by 
revising  the  fourth  reference  in 
paragraph  (a)  to  read  as  follows: 


S  260.11 

(a)  *  *  *  Test  Methods  for  Evahiating 
SoUd  Waste.  Ffiysical/Cliemical 
MeUiods".  EPA  Pttbfication  SW-848. 
Third  Edition.  1967,  as  amended  by 
Update  L  This  document  is  available  aa 
document  number  965-001-00000-1  from 
the  Superintendent  of  Docnments.  VS. 
Government  Printing  Office. 
Washington,  IX:  2tM0Z.  (202)  783-3238. 
on  a  subscription  basis.  Future  updates 
wrill  automatically  be  mailed  to  the 
subscriber. 


4.  Section  260.22  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 


§266121 


(c)  In  all  cases,  the  sampling  and 
analytiGal  deteraunations  perfanaed  to 
meet  me  requirements  of  Part  200  must, 
comply  with  the  quality  control 
procedures  specified  in  Sections  1.2  and 


(a)  *  •  • 

(3)  Information  submitted  undo' 
paragraphs  (a)  (1)  and  (2)  of  this  section 
must  be  based  on  appropriate  test 
methods  prescribed  in  Appendix  III  of 
I^irt  261.  The  test  methods  nrast  follow 
the  qualify  control  procedures  specified 
in  Sections  1.2  and  1.3.  and  prooedures 
set  forth  in  Section  8i)  of  the  methods 
contained  in  Chapters  Three  through 
Bght  and  Ten  which  are  lefeienced 
therein,  of  Chapter  One  of  Test 
Methods  for  Evaluating  Sofid  Waste. 
Physical/Chemical  Methods".  EPA 
Publication  SW-64e.  as  incorporated  t>y 
refereace  in  S  aaoill.  Hm  testing  and 
qualify  coaitrol  rtquiremsnts  of  this 
section  also  apirfy  to  1 280.22  (b).  (c).  (d). 
and  (e)  below. 
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PANT  lt1-40EimFICAT10N  AND 
UtTMQ  OP  NAZAHOOUt  WASTE 

S.  The  authority  citation  for  Part  281 
continues  to  read  at  follows: 

Aulkority:  42  US.C  aH».  aei2(«).  6021.  and 
0622. 


fiw  Section  281.1  ia  amended  by  adding 
paragraph  (d)  to  read  as  follows: 


(d)  In  all  cases,  the  sampling  and 
analytical  determinations  performed  to 
meet  the  requirements  of  Part  281  must 
comply  with  the  quality  control 
proosdures  specified  in  Section  1.2  and 
1.3  and.  when  an  SW-84e  method  is 
used,  those  procedures  set  forth  in 
Section  S.0  of  the  methods  contained  in 
Chapters  Three  through  Eight  and  Ten 
which  are  referenced  therein,  of  Chapter 
One  of  'Test  Methods  for  Evaluating 
Solid  Waste.  Physical /Chemical 
Methods'*.  EPA  Publication  SW-64A.  as 
incorporated  by  reference  in  |  260.11. 
These  quality  control  procedures  must 
be  followed  when  using  any  SW-646 
method,  whether  mandatory  or  not 
mandatory,  and  when  using  any  other 
analytical  methods. 

Appendices 

7.  Appendix  m  of  Part  281  is  revised 
to  read  as  follows: 

AppaodUm    Chaaskal  A— lysiaTaal 


Tables  1. 1  and  <  SfMcify  the  appropriate 
analytical  prooadurea  daacrlbad  in  Teat 
Methods  for  Evalualtn«  Solid  Watte. 
Pttyaical/ClMmical  Methoda".  incorponited 
by  reference  in  |  WO.\i  that  thall  be  uaed  to 
delcitnine  wtwthar  a  sample  contains  a  fiven 
Appendix  VU  or  VIII  toxic  oonallluent. 

Table  1  tdenttflea  each  Appendix  VU  or 
Vlll  onanlc  cooatituent  along  with  the 
approved  nteeauremenl  method.  Table  t 
tdenllflee  the  correeponding  methods  kr 
Inoffanlc  epeciea.  Table  3  Mimmaiixes  the 
contents  of  8W-MS  and  tuppltea  lite  tpeciflc 
aecilon  and  awthod  number  lor  sampting  and 
analytia  aMthoda. 

Mar  lo  Anal  Mmpllng  and  anaiytia  laelhod 
aelecttoit  the  analyst  should  conauit  the 
spedflc  section  or  method  deecribed  in  8W- 
MS  (or  addtttonal  gutdanca  on  which  of  the 
approved  methods  should  l>e  employed  for  a 
apedflc  ammtpU  analyala  tituatton.  In  all 
caaas.  the  san^»ltng  and  analytical 
determinatlona  muel  comply  with  quality 
Gonlroi  procedures  specified  In  Sections  1.2 
and  \X  and  Ihoae  prooedaree  ae4  forth  la 
Sectioa  SjO  of  the  methoda  oonUlnod  la 
Chaptera  Three  throagk  Bk^  and  Tea  wbick 
ere  lelerenced  therein,  of  Chapter  One  of 
-Teei  Methoda  for  Bvaluatli«  Solid  Waate. 
Pbyalcal/awnUcal  Methoda".  EPA 
Publication  V¥t-Hi,  inoorporaled  by 
lelersnce  In  |  MOkll. 


These  quality  control  procedures  must  be 
fblkmed  when  using  any  SW-a«e  method, 
whether  oiandatory  or  not  mandatory,  and 
when  using  any  other  analytical  method. 

Tabu  1.— Analysis  Methods  for  Or- 
OANic  Chemicals  Containeo  m  SW- 
S46 


Baraott)|MuorarShsna .. 
Belli  (a)ani^f  arena 


Bemo^DSuui  ane^ena^ 
BeraoWpyrene... 


BeraotncMonde.. 


Bia(2-tNwoelho«i()wethane . 


4  OrofnooTien)^  f/htn^ 

Sutytbentyt 

Carton 

Carton 


CMoroionii .._ 


Chryeene. 


CreaolM. 


t>0- 


M'-OOO- 


M'-OOC. 

M-«or 


•090.S240 

•290.  S270 

KBaK40 

•01 S 

•090.  (240 

•000.  0290.  8270 

•290.8270 

•290.8270 

8120 

8020.  8021.  8240. 

•280 
•290.  ^270 
•100,  0290.  0270. 

•310 
•100.  0290,  0270. 

•310 
•100 
•lOa  •290.  •270. 

••10 
•ISO 
•010.  0120.  •240 

•010, 0110.  azso. 

•270 
•110,  0290,  ^270 
•01O.^11O.^29O, 

•270 
«Ma^29a^270 
•Oia  0021,  0240, 


•110,  0290.  8270 
•390,  ^270 
••40 

•010.  0021.  •240, 
•200 


TA8iE  1.— Analysis  Methods  for  Or- 
QAMC  Chemicals  Contameo  in  SW- 
84e-Continued 


Conipoimd 


DtcMovodMuofOfTwtfiflns . 


1.1*Oichto*O0thyi0nc. 

a  •  ^^  -*-  *  I   I II  ■  ••«   s  ■  ■  * 

VkJNioiomt(9mm  — 

14 


g.S'vicraoropnarioi 
1.2-OfcWoropropsrw . 


ftans-l  >Olchlor(iplwapylsns.. 

OlcNoropropene<s| 

OieMrin. 
OMhyli 


•2*0 
•200 

•29a  ^270 
•010,  •020,  MSI, 

•240.  •280 
•010,  ^240 
•010,  0021.  ^240, 


•Oia  •021,  •Ma 


•laaana^ro 

•04a^39a^270 

•ioa^29a^27a 

•310 
•10a029a^27D 


•29a  ^270 


•190 


tuo^nto 


•100 

•loa  •aa  ttn 
too,  aaao,  9170. 

•310 
•100 

•lOa^TTO 
•100 
•100 
•Ota  •29a  •270 

•oia  •osa  8021, 
am  822a 


lndsno(l.2.34d|pynna 


8240. 
8240. 


•oia  MSI, 

•280 

•Ota  0021. 

•200 
•010 

•010.  8240 
8010 

8040.  82S0. 
8040.8290. 
80ia  8021. 

8280 
8010 
8240 

8080.  82S0, 
8080,8290, 
8290.8270 
8290.8270 

8290.8270 


8040.8250.8270 
8080.  8290.  8270 
8000.  8270 
8040.8290.8270 
8000.8290.8270 
aOOa  8290.  8270 

8isa82eo 


8270 
8270 
8240, 


8270 
8270 


8290,8270 

8290.8270 

814a  8270 

8000,8250,8270 

aOOa  8250.  8270 

8015 

808a  8290,  8270 

829a  8270 

810a  829a  827a 

8310 
808a  829a  8270 
808a  829a  8270 
812a  8290.  8270 
MB1,  8120,  829a 

•2aa^270 
•2ia^29a^270 
•12a  ^290.  0270 
•lOa  0290,  •27a 

•310 


•290,8270 
M»a  8290,  8270 
810a  8250,  8270 
8019 

•019.  ^240 
•29a  ^270 

•021,  oioa  •29a 

•270,^310 

•00a027O 
•29a  ^270 


•29a  ^270 
•29a  ^270 

•04a^29a^270 

•2Sa^270 

•I9a^270 

•290,0270 

•019 

•14a  •141.  ^270 
•29a  M70 
•29a  ^270 
M>4a^29a^270 
•29a  ^270 
MMa029a^27O 

•laa  •Ml 


Table  i.— Analysis  Methods  for  Or- 
QANic  Chemicals  Contained  in  SW- 
846— Continued 


Compound 


Tetrachlorobemene(8). 
Tetractilo»oethane(8i ... 

TelracNoroplwnal ..- 

Toluene 

ToKaphene 

1 ,2.4-TricWorot)eniane 

Ti 
Ti 
TilctSoro8uoromeetane 

TncMofophenolM 

TrIcNoropropane 


Xylene(s). 


Method(s) 


8120.  S250.  8270 
6010,8021.8240. 

8260 
8010.  8021.  8240, 

6260 
8040.6250.8270 

8020,  8021.  8240. 
8260 

8060.  6250.  6270 

8021,  8120.  8250. 
8260,8270 

8010,8021.8240 
80ia  8021,  8240 
8010.  8021.  8240 
8040.  8250.  8270 
80ia  8021.  6240 
8010.  8021.  8240. 

8260 
8020.  8021.  8240. 

8260 


■  Artalyia   lor   phenaiittweiie 
are  preaent  in  a  ratio 


cwbazole:   H 
1.4:1  and  5:1 


Table  2— Analysis  Methods  for  Inor- 
ganic Chemicals  and  Miscellaneous 
Groups  of  Analytes  Contained  in 
SW-846 


Compound 


Aluminum. 


AffMmc . 
Barium. 
BofyMum.^ 
Cadmium  „. 

Ctttium 

Gtvomlum.. 


Chromium.  HsKawalenl.. 
CotM 


umtm 


PHCRfli** 


Oamhan 


Total  Organic  HaloBan. 
PurgasMs  Orgsnic 


SuMda- 


ToM  Orgsnic  CartMn.. 


OiandOreaaa.. 
Total  CuMuiin^. 


•Ma^29a^270 
9Ue.WT0 


CMOfldS- 


Moihod(i) 


6010, 
6010. 
6010. 

8oia 
eoia 

6oia 

7195.  719a 
6010. 

8oia 
8oia 
ooia 


0010. 
6010. 


6oia 
ooia 


6010. 
6010. 

6oia 


•oia 

7040. 
7060. 
7080. 
7060. 
7130. 
60ia 
7190. 
7197, 
720a 

72ia 

7380. 
742a 
8010, 
6010. 
7400. 
7470. 
7480. 
60ia 


80ia 
7740, 
7700, 
6010, 

ooia 

7840, 

79ia 
7850. 
90ia 
9020. 


7020 
7041 
7061 
7081 
7091 
7131 
7140 
7191 
7198 
7201 
7211 
7381 
7421 
7430 
7450 
7461 
7471 
7481 
7520 
7550 
6010 
7610 
7741 
7761 
7770 
7780 
7841 
7870 
7911 
7951 
9012 
9022 


9021 

0030,9031 

9035,  903a  9038 

9060 

9066.  900a  9067 

9070.  9071 

9131,  9132 

9200 

9250.  9251.  9252 


Table  2— Analysis  Methods  for  Inor- 
ganic Chemicals  and  Miscellaneous 
Groups  of  Analytes  Contained  m 
SW-846— Continued 


CompourvS 

MeOKxKs) 

Gross  Alpha  and  Groia 
Beta 

9310 

Atpha^Emitling  Radwm 
Radium-228 

9315 
9320 

Table  3.— Sampung  and  Analysis 
Methods  Contained  in  SW-646 


TiOe 

Chi«>lerNo. 

Method  No. 

Quality  control 

IjO 

Introduction 

1.1 

OuaWy  conkol 

1.2 

Method  detection 

knit 

1.3 

Data  reporting  —    ^ 

1.4 

Ouafity  control 

documentation 

1.5 

noloiencas „ 

1.6 

Clioosaig  the  correct 

2.0 

Purpose „. 

2.1 

noQuvoQ  ffnormBDon.. 

2.2 

1 iimi  ■  iiaTii  II  agkA 

impiomonnnQ  wio 

guidanco 

2J3 

Chmderislics 

2.4 

Ground  water. 

^5 

rkrforonoos  — ».»..... 

^6 

UntnMc  analytes 

3J0 

^ 

Samping 

GonsKleralions  ..-..-. 

3.1 

Sampis  praparabon 

malnoda  •.......»...«.«.. 

3.2 

Acid  digestion  ol 

waters  lor  tolsl 

rocoxeratilo  or 

dtaoNed  metals 

tor  snslysis  by 

ttmeAASor 

ICP 

3.2 

3005 

Add  digestion  o( 

aqueous 

samples  snd 

extrada  lor  total 

metals  lor 

snslyaisby 

flsmeAASor 

ICP 

3.2 

3010 

Acid  digestion  of 

aqueous 

ssfflplessnd 

axlrscls  for  lotsi 

metals  tor 

snslysis  l>y 

lumsce  AAS 

3.2 

3020 

Dissolution 

procedure  tor 

oils,  gresses,  or 

wsxes 

3.2 

3040 

Add  dvestion  of 

sludges  snd 

aois 

3.2 

3050 

Methods  tor  the 

JUtUHIWISlMI  of 

metals 

3.3 

Inductively 

atomic  amnson 

specm)aoopy 

3.3 

6010 

Atomic  abaorplion 

33 

7000 

Table  3.— Sampung  and  Analysis 
Methods  Contained  in  SW-846— 
Continued 


Tide 

Chapter  No 

Method  ^.'0. 

Aluminum,  flwta 

AAS 

3J 

7020 

Antvnony.  flama 

AAS._ 

33 

7040 

Antimony,  himaoe 

AAS 

33 

.   7041 

Arsenic  tomaoe 

AAS 

33 

7080 

Arsenic  gaseous 

hydride  AAS 

33 

7061 

Banum.  flame  AAS. 

33 

7080 

Barium,  lumace 

AAS - 

33 

7081 

Bery«um,«ame 

AAS „ 

33 

7090 

Beryawm,  fumaoe 

AAS 

33 

7001 

Cadmium,  llama 

AAS 

33 

7130 

Cadmium,  lumace 

AAS 

33 

7131 

Calcium,  flame 

AAS 

33 

7140 

Chromnan,  llama 

AAS. „... 

33 

7190 

Ctvomwm,  ftffnaoa 

AAS 

33 

7191 

Chronaum, 

twxavaleni. 

coproapnaDon  «. 

33 

719S 

Ctvomwm, 

hexavatent 

3.3 

7198 

ChronMum, 

hexavalent. 

cheMion/ 

extraction 

33 

7197 

Ctvormm, 

dMerenlial  piise 

potarography 

33 

7198 

CobsR,  flame  AAS - 

33 

7200 

Cot)dt.tomsce 

AAS 

33 

7201 

Copper,  Asms 

AAS 

33 

7210 

Capper,  lumaoe 

AAS 

93 
33 

7211 

IroaflsmeAAS 

7380 

Iran,  lumace  AAS - 

33 

7381 

Lead,  flvne  AAS— 

33 

7420 

Lsad,  tomace  AAS- 

33 

7421 

Magnesium,  lams 

AAS 

33 

7450 

AAS _ 

33 

7460 

Msngsnese, 

lumsce  AAS 

33 

7461 

Mercury  in  iquid 

waste,  manual 

cold  vapor 

technique 

33 

7470 

Mercury  in  sold  or 

semisaid  waste. 

vspor  tschnique- 

3.3 

7471 

Molybdenum, 

flame  AAS .-  ... 

33 

7480 

Motybdanum, 

fumaca  AAS 

33 

7481 

33 

7520 

Osmium,  flama 

AAS 

33 

7550 

fV)taBBMm.  flama 

AAS 

33 

7610 

Satanwm,  fumaoa 

AAS 

33 

7740 

BEST  COPY  AVAIUBLE 


/  Vol  Bl  Na  IS  /  Monday,  faaamry  U,  1i»  /  Ihupowd  Riilw 


Taoli     3 
Mttmom  Cont 


im 

aap«*N» 

MatiodNft 

SJ 

7741 

mtm.  tmrn  AAS... 

14 

77n 

AAf            

M 

77S1 

AA«..„ 

ftS 

7770 

AAS 

3lS 

7S40 

AAS     

ftS 

7*41 

TKtMMAAS 

SS 

7*70 

VanadhM^flMM 

AAS ... 

SJ 

7t10 

VmAMI.  kMWM 

AAS 

SJ 

7»11 

2kK.  IMM  AAS.._ 

U 

7««0 

ane.  IwnH*  AAS.. 

0>«MemMM    . 

SJ 

7«61 

S>n,f»^ 

4.1 

4J 

EaMdonand 

4X1 

Oi«M:«*K«on 

jJJISSm** 

4X1 

3600 

mm' 

4X1 
4X1 

ISH) 

*1SS2£... 

3610 

8aiMM«mcion... 

4X1 

3640 

UhwoniQ 

WttllUH         

4X1 

3660 

4X1 

3660 

fSggm^Hp 

4X1 

toao 

^oloool  tef 

■mMmoI 

mtoaM 

oarwdgMkOM 

vorr.. — 

4X1 
4XS 

6040 

Otvna 

4Xt 

3600 

Alumna  ootaMi 

4Xt 

3610 

Aiuwtna  oolMww 

oiaanup  and 

J^tHat*" 

4X< 

3611 

Flertrt  column 

eiaani9. _ 

4X1 

3620 

SilnZlSlT' ~ 

4X1 

3030 

i£M  li^Ba  aM^aiui 

4X1 

3040 

4X1 

3680 

ti^fir  fiftamp 

4X1 

3660 

4X 

Qaa 

4X1 

Qaa 

Ohtf 

4X1 

4X.1 

6010 

B»«idOKy_ 

4X1 

6011 

Jjj^a 

4X1 

6016 

^T^^T*** 

4X1 

6060 
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Table  3.— Sampunq  and  Analysis 
Methods  Containeo  in  SW-846— 
Cofitinusd 


60 

K51 

to 

6u0 

602 

SO 

13» 

6J> 

1330 

SO 
SO 

S0«0 
6041 

Ti6a 

ChaplarNa 

Malhod  Na 

SolpK.    _ 

6.0 

0045 

SpadOc 

oonductsnoc  »».».... 

6.0 

9050 

Caio>v«HCtianga 

capaciiy  of  aoia 

tanvnoniufii 

aoalala) 

60 

0060 

Canon  awchanga 

capacNy  of  aoia 

(aodumaoatala).-.. 

SO 

9061 

CompalMiy  taat  tor 

waalaaand 

manvcana  lnaia»M 

6.0 

9090 

PaM  Mar  iquida 

tttt 

6.0 

9095 

SMralad  hydraule 

oonduc6«lly. 

oondudMly.  and 

Mrinaic 

pamiaaMKy..     — 

SO 

9100 

Graaa  M^iha  and 

groaa  bala.- 

SO 

9310 

AlphMmMino 

fBCflm  lMlOpM..««. 

6.0 

9315 

Radhan-226 

6.0 

9320 

Inkodudion  wid 

ragiMory  (Mniliont.. 

7JI) 

igrwaiiMy 

7.1 

7.3 

rWKVMiy .... 

7J 

TMinwtodio 

oMSffnins 

hydrogen 

cyanKte 

fSMtMO  wofn 

WMlM ««, 

7J 

TMlnwihodIo 

dslmnirw 

nyvoysn  sunos 

fBWSMO  nOfV 

7J 

Extradton  prooadura 

ladcily„ 

7.4 

MMhoditor 

oslsnimnQ 

■^ 

chtfCHritlict  ...«.„,— 

SO 

IgnilaHlly 

SI 

cloaad«up 

fiMlnoo  — .....»..*.... 

SI 

1010 

SManaah  doaad- 

cup  malhod. — _— 

ai 

1020 

CorroaMty 

S2 

ConoaMy  towafd 

■ttflf 

8.2 

1110 

8.3 

Toi*«y 

S4 

Extraction 

procadura  (EP) 

toncilylaat 

mattiod  and 

ikuciural 

imagnlyiaal 

8.4 

1310 

Camping  plan 

9.0 

Oaaignand 

davalopmant  .....»«„. 

9.1 

9.2 

Samplvig  malhoda — ... 

10.0 

RMMRiaa  manoo  5 

sampling  iraia 

appandR  AandB... 

10.0 

0010 

■amping  lytlam 

(SASS) 

100 

0020 

VoMia  organic 

sampling  train 

10.0 

0030 

Table  3.— Samplmq  and  Analysis 
Methods  Contained  in  SW-846— 
Continued 


TMa 


Ground 

moniloring 

BacktrQund  and 
ot)|OCliMa 

Ralalionship  to  Iha 
regulationa  and  lo 
oOiar  documania.^ 


Aocaptabia  daaigna 
and  praclicaa ......... 

UnacceptaUa 


practioaa 

Land  treatmant 

monitonng „..._ 

Background ." 

TiaaUnont  zona» 

Ragulalory  dafinilion. 


tamping  siralagy.. 
Analysis 


bUngraphy.. 


Mrodudion 

Ragulatofy  dafinilion. 

Waste 
characterization 
strategy — 

Stack-gas  affhianl 
characterization 
strategy 

i    1 1  1 1'*'  null  '^ 

AOuNionai  amuant 
charaderizalion 


Selection  of  specific 


analystt  methods., 
References .. 


Chapter  No. 


11.0 
11.1 

11.2 
11.3 
11.4 

11.5 
1Z0 

1^1 

12.2 
12.3 

12.4 
1^5 

12.6 
13.0 
13.1 
13.2 

13.3 

13.4 

1X5 


13.6 
13.7 


Method  No. 


Suboart  C— Characteristics  of 
Hazardous  Waste 

8.  Section  261.22  is  amended  by 
revising  paragraphs  (a)(1)  and  (2)  to 
read  as  follows: 

S  2S1X2    CtwradOffstic  of  corrooivlty. 

(a)  •  •  • 

(1)  It  is  aqueous  and  has  a  pH  less 
than  or  equal  to  2  or  greater  tiian  or 
equal  to  12.5,  as  detennined  by  a  pH 
meter  using  either  an  EPA  test  method 
or  an  equivalent  test  method  approved 
by  the  Administrator  under  the 
procedures  set  forth  in  S5  260.20  and 
260.21.  The  EPA  test  method  for  pH  is 
specified  in  'Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods",  EPA  Publication 
SW-646,  as  incorporated  by  reference  in 
S  260.11.  In  all  cases,  the  sampling  and 
analytical  determinations  must  comply 
with  the  quality  control  procedures 
specified  in  Sections  1.2  and  1.3,  and 
where  an  SW-846  method  is  used,  those 
procedures  set  forth  in  Section  8.0  of  the 
methods  contained  in  Chapters  Three 


through  Eight  and  Ten  which  are 
referenced  therein,  of  Chapter  One  of 
SW-846. 

(2)  It  is  a  liquid  and  corrodes  steel 
(SAE 1020)  at  a  rate  greater  than  6.35 
mm  (0.250  inch)  per  year  at  a  test 
temperature  of  55*  C  (130*  F)  as 
determined  by  the  test  method  specified 
in  NACE  (National  Association  of 
Corrosion  Engineers)  Standard  TM-01- 
69  as  standardized  in  'Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods".  EPA  Publication 
SW-846,  as  incorporated  by  reference  in 
i  260.11,  or  an  equivalent  test  method 
approved  by  the  Administrator  under 
the  procredures  set  forth  in  {{  260.20 
and  260.21.  In  all  cases,  the  sampling 
and  analytical  detenninations  must 
comply  with  the  quality  control 
procedures  speciHed  in  Sections  1.2  and 
1.3,  and,  where  an  SW-846  method  is 
used,  those  procedures  set  forth  in 
Section  8.0  of  the  methods  contained  in 
Chapters  Three  through  Eight  and  Ten 
which  are  referenced  therein,  of  Chapter 
One  of  SW-846. 
***** 

9.  Section  261.24  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S2S1.24    CttTacfrirticofEPteiicWy. 

(a)  A  solid  waste  exhibits  the 
characteristic  of  EP  toxicity  if,  using  the 
test  methods  and  procedures  described 
in  Appendix  D  or  equivalent  methods 
approved  by  the  Administrator  under 
the  procedures  set  forth  in  {{  260.20  and 
260.21,  the  extract  from  a  representative 
sample  of  the  waste  contains  any  of  the 
contaminants  listed  in  Table  1  at  a 
concentration  equal  to  or  greater  than 
the  respective  value  given  in  that  table. 
Where  the  waste  contains  less  than  0.5 
percent  filterable  solids,  the  waste  itself, 
after  filtering,  is  considered  to  be  the 
extract  for  the  purposes  of  this  section. 
In  all  cases,  the  detenninations  must 
comply  with  the  quality  control 
prooedures  specified  in  Sections  1.2  and 
1.3,  and,  where  an  SW-846  method  is 
used,  those  procediues  set  forth  in 
Section  S.0  of  the  methods  contained  in 
Chapters  Three  throu^  Eight  and  Ten 
which  are  referenced  therein,  of  Chapter 
One  of  'Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods",  EPA  Publication  SW-846  as 
incorporated  by  reference  in  S  260.11. 


PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

10.  The  authority  oration  for  Part  262 
continues  to  read  as  follows: 
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A«llMrily:4tUAC 

•024.aKlM 


ttU. 


11.  Section  282.11  is  amended  by 
•ddlng.  parsfraph  (e)  to  read  aa  foilowa: 


ian.ll    Nnaptfa 


mi  iilirwilwiMi 


(e)  In  all  cases,  the  sanpUng  and 
analytical  determinalioiw  performed  to 
meet  the  requirements  of  Part  282  must 
comply  with  the  quality  control 
procedures  ipecined  in  Sections  12  and 
1.3.  and.  where  the  SW-MO  methods  are 
used  Ihoae  procedures  set  forth  in 
Section  SjO  of  the  methods  contained  in 
Chapters  Three  through  Eight  and  Ten 
which  are  referenced  therein,  of  Chapter 
One  of  'Test  Methods  for  Evaluating 
Solid  Waste.  Physkal/Chemical 
Methods ".  EPA  Publicatkm  SW-M8k  as 
incorporated  by  reference  in  1 2B0.11. 
These  quality  oontroi  reqeirements  must 
be  followed  when  using  any  SW-MO 
method,  whether  mandatory  or  not 
mandatory,  and  when  using  any  other 
analytical  method. 

PiMIT  2«4~«TAN0AnO8F0fl 
OWNERS  AND  OPCRATOflt  OP 
HAIAHOOUt  WASn  TREATMMT. 


PAOLflKS 

12.  The  authority  citation  for  Part  284 
conlinuei  to  read  as  follows: 


Aathartlr  «2  VS.C. 
flKft. 


m2(a). 


13.  Sectioa  2M.1  is  amended  by 
adding  (i)  to  read  as  foUowK 


and 


(i)  In  all  cases,  the  sampling  and 
analytical  detenninationa  performed  to 
meet  the  requirementa  of  Part  204  must 
comply  with  the  quahty  control 
procedures  specified  in  Section  1.2  and 
1.3.  and.  where  SW-OM  methods  are 
used,  those  procedures  set  forth  in 
Section  8.0  of  the  methods  contained  in 
Chapters  Three  through  Eight  and  Ten 
which  are  referenced  therein,  of  Chapter 
One  of  Test  Methods  for  Evaluating 
Solid  Waste.  Physical/Chemical 
Methods'.  EPA  Publication  SW-84e.  as 
incorporated  by  reference  in  |  200.11. 
These  quaUty  control  procedures  must 
be  followed  when  using  any  SW-840 
method,  whether  mandatory  or  not 
mandatory,  and  when  using  any  other 
analytical  method. 


14.  Section  204.314  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


1884^14 


(c)  To  demonstrate  the  absence  or 
presence  of  free  liquids  in  either  a 
containerized  or  a  bulk  waste,  the 
following  test  must  be  used:  Method 
8085  (Paint  Filter  Liquids  Test)  as 
described  in  'Test  Methods  for 
Evaluating  Solid  Wastes.  Physical/ 
Chemical  Methods".  EPA  Publication 
SW-040.  as  incorporated  by  reference  in 
I  200.11.  The  sampling  and  analytical 
determinations  performed  to 
demonstrate  the  absence  or  presence  of 
free  liquids  in  a  containerised  or  bulk 
waste  must  comply  with  the  appropriate 
quality  control  procedures  specified  in 
Section  12.  and  those  procedures  set 
forth  in  Section  8.0  of  Method  8086 
referenced  therein,  of  Chapter  One  of 
"Test  Methods  for  Evslaating  Solid 
Waste.  Physical/Chemical  Mediods". 
EPA  Publication  SW-MO.  as 
incorporated  by  reference  in  |  200.11 


r ART  M»-mTtnm  status 


OPERATORS  OP  HAZARDOUS  WASTE 
TREATMEMT.  STORAGE.  AND 
DISPOSAL  PAOLfTlES 

15.  The  authority  citation  for  Pari  205 
continues  to  read  as  follows: 

AiMharilr  42  U.8.C  6808. 6012(a),  6824. 
8B2S.  and  0895. 


10.  Section  206.1  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 


(f)  bi  all  caaes.  the  sampling  and 
analytical  determinatiooa  performed  to 
meet  the  requirements  of  Part  286  must 
comply  with  the  quality  control 
procedures  specified  in  SectiotM  \2  snd 
1.3.  and.  where  SW-a40  methods  are 
used,  those  procedures  set  forth  in 
Section  8i>  of  the  methods  contained  in 
Chapters  Three  through  Eight  and  Ten 
which  are  referenced  therein,  of  Chapter 
One  of  Test  Methods  for  Evaluating 
Solid  Waata.  Physical/Chemical 
Methods",  EPA  Publlcaboo  SW-840.  as 
incorporated  by  refsreiioe  in  |  280.11. 
These  quaUty  control  procedurea  must 
be  followed  when  usiiig  any  SW-848 
method,  whether  mandatory  or  not 
mandatory,  and  when  using  any  other 
analytical  aMthod. 


17.  Section  285.314  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


I286J14 


(d)  To  demonstrate  the  absence  or 
presence  of  free  liquids  in  either  a 
containerized  or  a  bulk  waste,  the 
following  text  must  be  used:  Method 
8005  (Paint  Filter  Uquida  Test)  as 
described  in  'Test  Methods  for 
Evaluating  Solid  Wastes.  Physical/ 
Chemical  Methods".  EPA  Publication 
SW-846.  as  incorporated  by  reference  in 
I  20ail.  The  sampling  and  analytical 
determinations  performed  to 
demonstrate  the  absence  or  presence  of 
free  liquids  in  a  containerized  or  bulk 
waste  must  comply  with  the  appropriate 
quality  control  procedures  spedfied  in 
Section  12.  and  those  procedures  set 
forth  in  Section  8.0  of  Method  8006 
referenced  therein,  of  Chapter  One  of 
Test  Methods  for  Evaluating  Solid 
Waste.  Physical/Chemical  Methods**. 
EPA  Publication  SW-840,  as 
incorporated  by  reference  in  1 200.11. 


PART  2W--LAND  DOPOBAL 
RESTRICTIONS 

1&  The  authority  citation  for  Part  288 
continues  to  read  as  follows: 

Authoritr  42  U5.C  8805.  e8t2(a).  6821  and 
6824. 


19.  Section  288.1  is  amended  by 
adding  paragraph  (e)  to  read  aa  follows: 


(e)  In  all  cases,  the  sampling  and 
analytical  determinations  performed  to 
meet  the  requirements  of  Part  288  must 
comply  with  the  quality  control 
procedures  specfied  in  Sections  12  and 
1.3.  and  those  additional  procedures  set 
forth  in  Section  8.0  of  the  methods 
contained  in  Chapters  Three  through 
Bight  and  Ten  which  are  referenced 
therein,  of  Chapter  One  of  'Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods".  EPA 
Publication  SW-646.  as  incorporated  by 
reference  in  |  280.11.  These  quality 
oontroi  procedures  must  be  followed 
when  using  any  SW-048  method, 
whether  mandatory  or  not  mandatory, 
and  when  using  any  other  analjrtical 
method. 


PART  27S-CPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMtT 
PROGRAM 

20.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  42  U.SX1  ems.  6012. 6825. 6827. 
6B38,  and  6874. 

Subpart  A— QafMrailnlormalioii 

21.  Section  27ai  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


i27ai 


of  Hiese 


(d)  In  all  cases,  the  sampling  and 
analytical  determiiMtions  performed  to 
meet  the  requirements  of  Part  270  must 
comply  with  the  quality  control 
prooedures  specified  in  Sections  12  and 
1.3,  and  those  procedures  set  forth  in 
Section  8.0  of  the  methods  contained  in 
Chapters  Three  through  Ei^t  and  Ten 
which  are  referenced  therein,  of  Chapter 
One  of  'Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical 
Methods",  EPA  Publication  SW-MO,  as 
incorporated  by  reference  in  f  270A. 
These  quality  oontroi  prooedures  must 
be  followed  when  using  any  SW-646 
method,  whether  mandatory  or  not 
mandatory,  and  when  using  any  other 
analytical  method. 

22.  Section  27ae  is  amended  by 
revising  the  first  reference  in  paragraph 
(a)  to  read  as  foUows: 
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(a)*  *  * 'Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods",  EPA  Publication 
SW-84e.  Third  Edition.  1967,  as 
amended  by  Update  L  This  document  is 
available  as  document  number  955-001- 
00000-1  from  the  Superintendent  of 
Documents.  US.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238,  on  a  subscription  basis.  Future 
updates  will  automatically  be  mailed  to 
the  subscriber. 


Subpart 


Forma  of  ParmHs 


23.  Section  270.62  is  amended  by 
revising  paragraph  (b)(2)(i)(C)  to  read  as 
follows: 


1270.62 


(br  •• 

(i,  .  .  . 

(C)  An  identification  of  any  hazardous 
organic  constituents  listed  in  Part  281, 
Appendix  VIII  of  this  chapter,  which  are 
present  in  the  waste  to  be  burned. 


except  that  the  applicant  need  not 
analyze  for  constituents  listed  in  Part 
261,  Appendix  VIII.  of  this  chapter 
which  would  reasonably  not  be 
expected  to  be  found  in  the  waste.  The 
constituents  excluded  fitun  analysis 
must  be  identified,  and  the  basis  for  the 
exclusion  stated.  The  waste  analysis 
must  rely  on  analytical  techniques 
specified  in  Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods",  EPA  Publication 
SW-648,  as  incorporated  by  reference  in 
S  270.6,  or  their  equivalent  In  all  cases, 
the  sampling  and  analytical 
determinations  performed  to  meet  the 
requirements  of  this  Part  must  comply 
with  the  quality  control  procedures 
specified  in  Sections  1.2  and  1.3,  and. 
where  an  SW-646  method  is  used,  those 
procedures  set  forth  in  Section  &0  of  the 
methods  contained  in  Chapters  lliree 
through  Ei^t  and  Ten  which  are 
referenced  therein,  of  Chapter  One  of 
'Test  Mediods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods". 
EPA  Publication  SW-646.  as 
incorporated  by  reference  in  i  270.6. 
These  quality  control  procedures  must 
be  followed  when  using  any  SW-846 
method,  whether  mandatory  or  not 
mandatory,  and  when  using  any  other 
analytical  method. 
•        •        •        •        • 

Editorial  Note:  This  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appemfix  A— Chapter  One  Changes  in 
SW-846.  IliinI  Edition 

Page  No.  in  Chapter  One 

1.  ONE-7— In  section  I.IA  revise  tlte 
definitiofl  of  ACCURACY  to  read  as  follows: 

Accuracy  is  the  nearness  of  a  measureaient 
or  tlie  mean  (x)  of  a  set  of  measurements  to 
the  true  value.  Accuracy  is  assessed  by 
means  of  reference  samples  and  percent 
recoveries. 

2.  ONE-7— Add  this  sentence  after  the  last 
sentence  in  the  present  definition  of 
ANALYTICAL  BATCH: 

Analytical  batch:  "*  *  *  Samples  in  each 
batch  should  be  of  similar  composition  (e.g. 
ground  water,  sludge,  ash,  etc.) 

3.  ONE-7 — Replace  present  definition  for 
BLANK  with  the  foUo%ving:  Blanlis: 

ONEr-7— Calibration  blank:  Usually  an 
organic  or  aqueous  solution  that  is  as  free  of 
analyte  as  possible  and  prepared  with  the 
same  volume  of  diemical  reagents  used  in  the 
preparation  of  the  caHbration  standards  and 
diluted  to  the  appropriate  volimie  with  the 
same  solvent  (water  or  organic)  used  in  the 
preparation  of  the  calibration  standard,  llie 
calibration  blank  is  used  to  give  the  null 
reading  for  the  instrument  response  versus 
concentration  calitnaticm  curve.  One 
calibration  blank  should  be  analyzed  «vith 
each  analytical  batch  or  every  20  samples, 
whichever  is  greater. 

ONE-^— Equipment  blank:  Usually  an 
organic  or  aqueous  solution  that  is  as  free  of 
analyte  as  possible  and  is  tranported  to  the 


site,  opened  in  the  field,  and  poured  over  or 
through  the  sample  collection  device, 
collected  in  a  sample  container,  and  returned 
to  the  laboratory.  This  serves  sm  a  dieck  on 
sampling  device  cleanliness.  One  equipment 
blank  should  be  analyzed  writh  each 
analytical  batch  or  every  20  samples, 
whichever  is  greater. 

ONEr-a— Field  blank  Usually  an  organic  or 
aqueous  solution  that  is  as  free  of  analyte  as 
possible  and  is  transferred  from  ooe  vessel  to 
another  at  the  sampling  site  aixl  preserved 
with  the  appropriate  reagents.  This  serves  as 
a  check  on  reagent  and  environmental 
contacinatioo.  One  field  blank  should  be 
analyzed  with  each  analytical  batch  or  every 
20  samples,  whichever  is  greater. 

ONEr-^— Reagent  blank:  Usually  an  organic 
or  aqueous  solution  that  is  as  fiee  of  analyte 
as  possible  and  contains  all  the  reagents  in 
the  same  volume  as  used  in  the  processing  of 
the  samples.  The  reagent  blank  must  be 
carried  through  the  complete  sample 
preparation  procedure  and  contains  the  same 
reagent  concentrations  in  the  finai  solution  as 
in  the  sample  sohition  used  for  analysis.  The 
reagent  blank  is  used  to  correct  for  possible 
contamination  resulting  from  the  preparation 
or  processing  of  die  sample.  One  reagent 
blank  should  be  prepared  for  e\'ery  analytical 
batch  or  for  every  20  samples.  *vhichever  is 
greater. 

ONE-8 — TYip  blank:  Usually  an  organic  or 
aqueous  solution  that  is  as  free  of  analyte  as 
possible  and  is  transported  to  the  sampling 
site  and  returned  to  the  laboratory  without 
being  opened.  This  serves  aM  a  check  on 
sample  contamination  originating  bxtm 
sample  transport  shipping,  and  from  the  site 
conditions.  One  trip  blank  should  be 
analyzed  with  each  analytical  batch  or  every  ' 
20  samples,  whichever  is  greater. 

4.  ONE-8-OeIete  CAUBRA-nON  CHECK 
and  insert  the  following: 

Check  standard-  A  material  of  luiown 
composition  that  is  analyzed  concurrently 
with  test  samples  to  evaluate  a  measureneni 
process.  An  analytical  standard  that  is 
analyzed  to  verify  the  cabbration  of  tiie 
analytical  system.  One  check  standard 
shoidd  be  analyzed  with  each  analytical 
batch  or  every  20  samples,  wliichever  is 
greater. 

5.  ONE-8— Add  the  definition  ctf  MATRIX 
SPIKE  as  follows: 

Matrix  spike:  A  matrix  spike  is  emplo>-ed 
to  provide  a  measure  of  accuracy  for  the 
method  used  in  a  given  matrix.  A  matrix 
spike  analjrsis  is  performed  by  adding  a 
predetermined  quantity  of  stock  solutions  of 
certain  analytes  to  a  sample  matrix  prior  to 
sample  extraction/digestion  and  analysts. 
The  concentration  of  the  spike  should  be  at 
the  regulatory  standard  level  or  the  PQL  for 
the  method.  When  the  concentration  of  the 
analyte  in  the  sample  is  greater  than  0.1  V  no 
spike  of  tile  analyte  is  necessary. 

6.  ONE-e— Delete  MQL  and  insert  the 
following: 

MDL  The  method  detection  limit  (MDL)  is 
defined  as  the  minimum  concentration  of  a 
substance  that  can  be  measured  and  reported 
with  99%  confidence  that  the  analyte 
concentration  is  greater  than  zero  and  is 
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delarmiiMd  from  analysis  of  a  tampla  in  • 
glvan  matrix  conlaining  the  analyte. 

7.  ONE-0— ReviM  the  dennition  of 
PRECISION  to  read  as  follows: 

PnciMiun  Is  the  agreement  between  a  set  of 
replicate  measurements  without  assumption 
or  knowledge  of  the  true  value  Precision  is 
■MMMd  by  means  of  duplicate/replicate 
sample  analysis. 

8.  OME-9— Add  the  heading  SAMPLES. 
with  th*  following  definitions: 

OME-0— Delete  MATRIX  SPIKR/ 
DUPUCATB  ANALYSIS  and  inaeH  the 
following: 

Duplicate  tamplea;  Duplicate  sample*  are 
two  separate  samples  taken  from  the  same 
source  (i.e.  in  separate  containers  and 
analyxed  independently). 

ONE-10— Delete  OIECK  SAMPLE  and 
insert  the  follo%ving: 

Quality  control  reference  sample:  A 
sample  prepared  from  an  independent 
standard  at  a  concentration  other  than  that 
used  for  calibration,  but  within  the 
culibralion  range.  An  independent  standard 
is  deFined  as  a  standard  composed  of  the 
analyte(s)  of  interest  from  a  different  source 
than  that  used  in  the  preparation  of 
standards  for  use  in  the  standard  curve.  A 
quality  control  reference  sample  is  intended 
as  an  independent  check  of  technique, 
methodology,  and  standards  and  should  be 
run  with  every  analytical  batch  or  every  20 
samples,  whichever  is  greater.  This  it 
applicable  to  all  organic  and  inorganic 
analyses. 

ON'E-10— Replace  the  definition  of 
REPUCATE  SAMPLE  with  the  following: 

Replicate  Samples:  Replicate  sample*  are 
two  aliquots  taken  from  the  same  sample 
container  and  analyzed  independently.  In 
cases  where  aliquoting  is  impoasible.  as  in 
the  case  of  volatiles.  duplicate  samples  must 
be  taken  for  replicate  analysis. 

a.  ONE-10— Replace  the  definition  of 
STANDARD  CURVE  with  the  following: 

Standard  cur%-e:  A  standard  curve  is  a 
curve  which  plots  concentrations  of  known 
analyte  standards  versus  the  instrument 
response  to  the  analyte.  Calibration 
standards  are  prepared  by  diluting  the  slock 
analyte  solution  in  graduated  amounts  which 
cover  the  expected  range  of  the  samples 
being  analyzed  Standards  should  be 
prepared  at  ihe  frequency  specified  in  the 
appropriate  section.  The  calibration 
standards  must  be  prepared  using  the  same 
l>  pe  of  acid  or  solvent  and  at  the  same 
ronrentralior  as  will  result  in  the  samples 
following  sample  preparation.  This  is 
applicable  to  organic  and  inorganic  chemical 
analyses. 

id  ONE-lO— Replace  the  definition  of 
SlIKROCATE  with  the  following: 

Surrogate:  Surrogates  are  organic 
compounds  which  are  similar  to  analyte*  of 
interest  in  chemical  composition,  extraction, 
and  chromatography,  but  which  are  no< 
normally  found  in  environmental  samples. 
These  compounds  are  spilied  into  all  blanks, 
calibration  aiid  check  standards,  samples 
(iiK  luding  duplicates  and  QC  reference 


samples)  artd  spiked  samples  prior  to 
analysis.  Percent  recoveries  are  calculated 
for  each  surrogate. 

11.  ONE-n— Replace  the  definition  of 
WATER  with  the  following: 

Water  Any  reference  to  water  in  a  Chapter 
or  Method  refers  to  ASTM  Type  II  reagent 
water  (unless  otherwise  specified)  which  is 
free  of  contaminants  thai  may  interfere  with 
the  analytical  test  in  question. 

12.  ONB-11— In  section  1.2.1.  revise  FIELD 
QUALITY  CONTROL  to  read  as  follows: 

1.2.1     Field  Quality  Control Quality 

Aaaurance  Project  Plan  (QAPP)  shall  include 
as  appropriate:" 

13.  ONE-11— In  section  1.2.2  revise 
Analytical  Quality  Control  by  deleting  the 
last  sentence  in  the  *5^>nd  paragraph: 

'The  frequencies  oimese  procedures  shall 
be  as  stated  below  or  at  least  one  with  each 
analytical  batch." 

14.  ONE-12— Replace  section  1.Z2.1.1  with 
the  folowing: 

1.Z2.1.1     Matrix  Spiked  Sample:  A  m»tri% 
spiked  sample  shall  be  analyzed  with  every 
analytical  batch  or  every  20  sample*, 
whichever  is  greater.  The  sample  shall  be 
spiked  with  the  analyte(s)  of  interest  (see  the 
appropriate  method).  The  sample  to  bis 
spiked  should  be  typical  or  representative  of 
the  batch.  Ideally,  it  should  be  an 
intermediate  between  the  cleanest  and  the 
most  contaminated  samples  based  on  the 
best  information  available.  It  is 
recommended  that  the  spike  be  made  in  a 
replicate  of  the  Held  duplicate  samples.  This 
Is  applicable  to  all  organic  or  iitorganic 
chemical  analyse*. 

15.  ONE-12— Add  section  1.2.2.1.2  to  read 
a*  follow*: 

Field  Duplicate  Samples  shall  be  analyzed 
with  every  analytical  batch  or  every  20 
•ample*,  whichever  is  greater.  This  procedure 
is  applicable  to  all  organic  and  inorganic 
chemical  analyses. 

IS.  ONE-12— Add  the  following  sentence  to 
the  discussion  under  section  1.2.2.1  4.  FIELD 
SAMPLES/SURROGATE  COMPOUNDS 
delete  the  term  "Field  Samples"  from  the 
heading,  and  replace  check  sample  with  the 
following: 

1.2.2.1.4    Surrogate  Compounds: 

evaluationof  analytical  quality  then 

will  rely  on  the  quality  control  embodied  In 
the  quality  control  reference  sample  and 
spiked  and  duplicate  samples.  This  is 
applicable  to  organic  analyses  only." 

17.  ONF/-12— In  section  1.2.2  1.5.  the  term 
CHECK  SAMPli:  has  been  changed  to 
QUAUTY  CON  I ROL  RF,>TJ<tJSICE  SAMPLE 
and  the  definition  rewritten  as  follows: 

l.ZZl.ft    Quaiity  Control  Reference 
Sample:  A  quality  control  reference  sample  i* 
■  *ample  prepared  from  an  independent 
standard  at  a  concentration  other  than  that 
used  for  calibration,  but  within  the 
calibration  range  An  independent  standard 
I*  defined  as  a  standard  composed  of  the 
analytes  of  interest  from  a  different  source 
than  that  used  in  the  preparation  of 
standards  fiH  use  in  the  standard  curve.  A 
quality  control  refereni«  sample  is  intended 


as  an  independent  check  of  technique, 
methodology,  and  standards  and  should  be 
run  with  every  analytical  batch  or  every  20 
samples,  whichever  is  greater.  This  is 
applicable  to  all  organic  and  inorganic 
analyses. 

ia  ONE-1 3— Insert  section  1.2.2.1. a 
OfECK  STANDARD,  to  read  as  follows: 

1.2.Zl.e  Check  Standard.  A  standard  of 
known  concentration  prepared  by  the  analyst 
to  monitor  and  verify  instrument  performance 
on  a  daily  basis. 

19.  ONE-13— In  section  122,2.  add  the 
following  sentence  at  the  end  of  the 
discussion  on  CLEAN-UPS: 

"This  is  applicable  to  organic  analyses 
only." 

2a  ONE-13— In  section  1.2.2.Z1.  add  the 
following  sentence  at  the  end  of  the 
discussion  on  Column  check  Sample: 

"This  is  applicable  to  organic  analyses 
only." 

21.  ONE-13— In  section  1.2.2.2.Z  remove 
"sample"  from  the  heading  for  COLUMN 
CHECK  SAMPLE  BLANK,  delete  the  present 
discussion,  and  insert  the  follonving: 

\Z2.Z2  Column  Check  Blank: The 

column  check  blank  shall  be  run  after 
activating  or  deactivating  a  batch  of 
adsorbent.  This  is  applicable  to  organic 
analyses  only." 

22. ONE-13— In  section  122,3.1.  add  the 
following  sentence  to  INSTRUMENT 
ADJUSTMENT:  TUNING.  AUGNMENT. 
ETC  and  alter  the  heading  as  follows: 

1.2.2.3.1  Instrument  Adjustment  Tuning. 

and  Alignment appropriate 

procedures.  This  is  applicable  to  all  organic 
and  inorganic  analyses. " 

23.  ONE-14— In  section  1  2  2  3.2.  i«vise 
CALIBRATION  to  read  as  follows: 

procedures  employed.  Methods  SOIOi 

7000.  and  KOO  as  well  as  the  appropriate 
analytical  procedure 

24.  ONE-14— In  section  1.2^3.3.  revise 
ADDITIONAL  QC  REQUIREMENTS  FOR 
INORGANIC  ANALYSIS  to  read  as  follows: 

"Standard  curves  derived  from  data 
consisting  of  one  calibration  blank  and  three 
concentrations 

25.  ONE-ie— in  section  1.3,  rvise  METHOD 
DfTTTCnON  UMIT  to  read  as  follows: 

For  operational  purposes,  when  it  is 
necessary  to  determine  the  method  detection 
limit  in  the  sample  matrix,  the  MDL  defined 
in  One-0  shall  be  determined  by  multiplying 
by  7  the  standard  deviation  obtained  from  the 
triplicate  an«l>  ses  of  a  matrix  spike 
containing  the  analyte  of  interest  at  a 
concentration  three  to  five  times  the 
estimated  MDL 

•  Determine  the  estimated  MDL  as  follows: 

•  Obtain  the  concentration  value  that 
corresponds  to: 

•  a)  an  instrument  signal/noise  ratio 
within  the  range  of  2.5  to  5.0.  or 

•  b)  the  region  of  the  standard  curve  where 
there  is  a  significant  change  in  sensitivity. 
I.e..  a  break  in  the  slope  of  the  standard 
curve. 

•  Determine  the  variance  (ST  for  each 
analyte  as  follows: 
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l/(n  -  1)  (I  X,»- 
i  =  l 


l/ndX.T 
i  =  l 


•  Determine  the  standard  deviation  (S)  for 
each  analyte  as  follows:  S  =  (S')'' 

•  Determine  the  MDL  for  each  analyte  a* 
follows:  MDL  =  t(,-,.  i-..oj»»  (S)  where 
l<a-i.  I -«••.••)  =  6.965  for  three  replicates  as 
determined  from  the  table  of  student's  t 
values  at  the  99  percent  level. 

26.  ONE-16— Revise  section  1.5  QUALITY 
CONTROL  DOCUMENTATION  to  i«ad  as 
follows: 

*"  *  *  This  package  can  be  obtained  from 

|FR  Doc.  8»-l  Filed  l-l»-80: 8:45  am| 
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Part  III 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

Office  of  the  Assistant 
Secretary  for  Fair  Housing 
and  Equal  Opportunity 

24  CFR  Part  14  et  al. 
Implementation  of  the  Fair  Housing 
Amendments  Act  of  1988;  Rnal  Rule 
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Fair  Houaino  and  Equal  OppoctunWy 

14  cm  Parta  14, 100. 103. 104.  lOt. 
100. 100. 110,  111.  and  131 
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■n^wmammim  o*  aiv  rav  nouaaip 
Afnandnianla  Ad  of  1090 


r.  Ofllca  of  the  Secretary  and 
Offloa  of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity,  HUD. 

;  Final  rule. 


r  HUD  Is  adopting  regulations 
to  implement  the  changes  made  in  Title 
VUl  of  the  Civil  RighU  Act  of  1966  by 
tha  Fair  Housing  Amendments  Ad  of 
1966.  which  was  enacted  September  13. 
1986  and  «irlll  become  effective  on 
March  IZ  1969.  Title  VID  has  prohibited 
discrimination  in  the  sale,  rental,  and 
flnancing  of  dwellings  based  on  color, 
religion,  sex.  or  national  origin.  The  Fair 
Hotising  Amendments  Act  expands  the 
coverage  of  Title  VIII  to  prohibit 
discriminatory  housing  practices  baaed 
on  handicap  and  familial  status, 
establishes  an  administrative  and 
fudiclal  enforcement  mechanism  for 
cases  where  discriminatory  housing 
practices  cannot  be  resolved  lalnfallji. 
and  provides  for  monetary  peoalttM  ia 
cases  where  housing  discriminatioa  is 
found.  THa  Flair  Houaing  AmendaMots 
Act  also  ettabHsfaes  design  and 
construction  requirements  for  certain 
new  multifamily  dwellings  for  ftral 
occupancy  on  or  aftr*  March  13. 1901  (30 
months  after  the  date  of  enactoMnt)  and 
an  exemptioa  frooi  the  prohibttlons 
againat  discrimination  on  the  basis  of 
familial  status  for  oartain  housing  for 
older  persons. 

This  final  rule  adopfts  new  ragulatlona 
descilbfaig  the  nature  of  conduct  made 
unlawful  with  ramal  to  Hm  aak.  raatal 
and  financing  of  dwellings  or  in  tfaa 
provision  of  services  andfodlitles  in 
connection  therewith  (24  CFR  Part  100): 
establishing  procedures  for  the 
InvestigatiaB  of  coaiplBiats  of 
discrlminatonr  houaina  practices  (24 
CFR  103):  snd  establishing  procedures 
for  sdministrative  proceedings  involving 
discriminatory  housing  practices  (24 
CFR  Part  104). 

HUD  is  slso  revlaing  existing 
rsgulations  issued  under  Title  VIU  to 
reflect  the  expanded  coverage  of  Title 
VUl.  In  addition.  HUD  is  smending  the 
regulations  providing  for  the  recognition 
of  substantially  equivalent  state  and 


local  fair  housing  laws  (24  CFR  Pai<  118) 
to  provide  for  the  new  certiflcatiaa 
procedure  estabUahed  by  the  Fair 
Housing  Amendments  Act. 
OATI:  This  ruls  will  become  effectiva  on 
March  12. 1980.  The  incorporation  by 
reference  of  the  American  Natioaal 
Standard  for  buUdings  and  facilitlaa 
providing  accessibUty  and  usability  for 
physically  handicapped  people  (ANSI 
All7.1-19ee)  U  approved  by  the  Dirador 
of  the  Federal  Register  as  of  March  12. 
1980. 


Harry  L  Carey  ((202)  755-^7a  Office  of 
the  General  Counsel.  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street  SW..  Washington.  DC 
20«10-O50a  (The  telephone  number  set 
forth  sbove  is  not  s  toll-free  aambar.) 
The  toll-free  TDD  number  is  1-800-643- 
8294. 

This  rule  will  be  available  In  braille 
and  on  tape  for  persons  wilk  visioa 
impairments  in  die  Office  of  the  Raise 
Docket  Qerk.  Room  10278,  DepeifBant 
of  Housing  and  Urban  Development  at 
the  above  location. 

information  collection  requirements 
contsined  in  this  rule  have  been 
submitted  to  the  Office  of  ManafHaaat 
and  Budget  (OMB)  for  review  under  dM 
Paperwork  Reduction  Act  of  1980.  The 
OMB  control  number,  when  assigned, 
will  be  siuiounced  in  s  separate  aetioe 
in  the  Federal  Ke^tei.  The  publk 
reporting  burden  for  each  of  these 
collections  of  infoemation  is  estiawted 
to  iadede  the  tine  for  reviewing  I 
instructions,  searching  existing  ( 
souiQea,  gathering  end  maintainiag  the 
date  aoeded.  end  completing  and 
reviewing  the  collection  of  informaHan. 
infdrmetion  en  the  estimated  public 
leportiag  btadene  is  provided  under  the 
preemble  heading  Other  Matter*. 
ooouneats  rcgerdiag  these  burden 
estimates  or  any  other  aspect  of  1 
oollactleas  of  hifannation.  Includtaig 
suggestions  for  reducing  this  burden,  to 
the  Department  at  Housing  and  Uihan 
Development  Rules  Docket  Clerk.  461 
Seventh  Street  SW..  Room  1027^ 
Weshiagtan.  DC  ao«10:  snd  to  the  OOkie 
of  Informetioa  and  Regulatory  ASabs. 
Office  of  Manegement  and  Budget, 
WaaUf^ton.  DC  20603. 

Background 

Tide  Vm  of  die  Civi)  Rights  Ad  or 
1966  (42  VJS.C  3801-3819)  mede  It 
unlawful  to  dlscriminale  in  any  aspect 
relating  to  the  sale,  rental  or  finandag  af 
dwrelli^  or  in  the  provision  of 
brokerage  services  or  fadlities  in 
connedion  with  the  sale  or  rental  efe 
dwelling  because  of  race,  color,  i 


laR.  or  netional  origin.  Under  the 
areeisions  of  Title  Vm.  persons  who 
bekeved  that  they  had  been  subjected 
ta  or  were  about  to  be  subjected  ta  e 
dieoriminatory  housing  practice  could 
ffle  e  complsint  with  the  Secretary  of 
Houaing  and  Urban  Development  Title 
Vin  required  the  Department  of  Housing 
and  Urf>an  Development  to  investigate 
eech  complaint  and.  where  the 
Depertnent  determined  to  resolve  the 
metters  raised  in  s  complaint  to  engage 
in  informal  efforts  to  condliate  the 
issues  in  the  complaint 

However,  where  these  informal  efforts 
to  oondliate  a  case  were  unsuccessful. 
Title  Vm  did  not  provide  the  Secretary 
witfi  any  edministrative  mechanism  for 
releasing  sets  of  discrimination  against 
en  individual  In  addition,  while  the 
Secretary  could  refer  a  case  involving  a 
pattern  or  practice  of  discrimination  to 
the  Attorney  General  for  the  initiation  of 
a  dvil  action.  Federal  courts  did  not 
ewerd  individual  relief  to  the  victims  of 
discrimination  in  such  cases. 

1^  Fair  Housing  Amendments  Act  of 
1900  (Pub.  L  100-43a  approved 
September  13. 1988)  was  enacted  to 
strengthen  the  administrative 
enforcement  provision  of  Title  VIII.  to 
edd  prohibitions  against  discrimination 
in  housing  on  the  basis  of  handicap  and 
faadlial  statue,  and  to  provide  for  the 
award  of  monetary  damages  where 
discriminatory  housing  practices  are 
found.  The  amended  law,  referred  to  as 
the  Fair  Housing  Act  wiU  become 
effective  en  March  12. 1989. 

The  provisions  in  the  Fair  Houaing 
Ad  describing  the  nature  of  condud 
wUch  constitutes  s  discriminatory 
heasing  practice  have  been  revised  to 
extend  the  protections  of  the  Fair 
Hoasing  Act  to  persons  with  handicaps 
and  to  Mmilies  with  children.  In  this 
respect  sections  804. 805.  end  800  of  the 
Feir  Housing  Ad  prohibit  discrimination 
in  any  activities  relating  to  the  sale  or 
rental  of  dwellings,  in  the  availability  of 
residential  real  estate-related 
transactions,  or  in  the  provision  of 
services  and  fadlities  in  connection 
therewith  because  of  race,  color, 
— '^P**".  sex.  handicap,  familial  status, 
or  nationel  origin. 

Hie  Fair  Housing  Ad  also  spedfically 
asakes  it  unlawful  to  refuse  to  permit  at 
dw  expense  of  the  handicapped  person, 
ressonable  modiflcaUona  to  existing 
premises  occupied  or  to  be  occupied  by 
sadi  s  person  if  such  modifications  are 
necessary  to  afford  such  person  full 
ei^oyiB*"*  of  die  premiaea  (aection 
OOiffKiXA)).  With  reapect  to  rental 
hoasing.  &e  Fair  Housing  Ad  provides 
that  e  landlord  may,  where  reasonable, 
ouodltton  permission  for  s  modifies  tioa  ~ 
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on  the  renter's  agreeing  to  restore  the 
interior  of  the  premises  to  the  condition 
that  existed  before  the  modification, 
reasonalbe  wear  and  tear  excepted.  The 
Ad  also  makes  it  unlawful  to  refuse  to 
make  reasonable  accommodations  in 
rules,  polides.  practices,  or  services  to 
afford  a  handicapped  person  equal 
opportunity  to  use  and  enjoy  a  dwelling. 
Further,  the  Fair  Housing  Ad  makes  it 
unlawful  to  design  and  construd  certain 
multifamily  dwellings  for  first 
occupancy  after  March  13, 1991,  in  a 
manner  that  makes  them  inaccessible  to 
persons  with  handicaps.  All  premises 
within  such  dwelLng  also  are 
specifically  required  to  contain  several 
features  of  adaptive  design  so  that  the 
dwelling  is  readily  accessiUe  to  and 
usable  by  persons  with  handicaps. 

With  resped  to  the  new  protection  for 
families  with  children,  the  Fair  Housing 
Act  prohibits  discrimination  because  of 
familial  status  (generally,  the  presence 
of  children  under  18  in  a  family)  in  the 
sale  or  rental  of  housing.  However,  the 
act  provides  an  exemption  from  this 
prohibition  for  housiiig  which  qualifies 
as  "housing  for  older  persons". 

Section  805  of  the  Fair  Housing  Ad,  as 
revised,  prohibits  discrimination  related 
to  "residential  real  estate-related 
transactions"  rather  than  merely 
referring  to  "financing".  In  addition,  the 
definition  of  the  term  residential  real 
estate-related  transaction  specifically 
indicates  that  the  Fair  Housing  Ad 
applies  to  the  selling,  brokering  and 
appraising  of  dwelling  and  to  secondary 
mortgage  market  activities  with  resped 
to  securities  affected  or  supported  by 
dwellings,  as  well  as  to  the  making  and 
purchasing  of  loans  and  other  finandal 
assistance  for  dwellings.  The  Act 
however,  does  not  prohibit  a  person 
engaged  in  the  business  of  furnishing 
appraisals  bom  taking  into 
consideration  factors  other  than  race, 
color,  religion,  national  origin,  sex, 
handicap,  or  familial  status. 

Section  610  of  the  Fair  Housing  Ad 
provides  that  any  person  who  believes 
that  he  or  she  has  been,  or  will  be, 
subjected  to  a  discriminatory  housing 
practice  because  of  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin  may  file  a  complaint  with 
the  Secretary  of  Housing  and  Urban 
Development  The  section  also 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  file  complaint  on 
the  Secretary's  own  initiative  and  to 
investigate  housing  practices  in  order  to 
determine  whether  a  complaint  should 
be  filed.  Complaints  must  be  filed  not 
later  than  one  year  after  an  alleged 
discriminatory  housing  practice  has 
occurred  or  terminated. 


Upon  the  filing  of  a  complaint  the 
Secretary  is  required  to  notify  any 
respondent  named  in  the  complaint  of 
the  acceptance  of  the  complaint  and  the 
discriminatory  housing  practice  alleged 
in  the  complaint  The  respondent  may 
file,  not  later  than  10  days  after  receipt 
of  the  notice  of  a  complaint  an  answer 
to  the  complaint  The  Secretary  is 
required  to  make  an  investigation  of  the 
alleged  discriminatory  housing  practice 
and  to  complete  the  investigation  within 
100  days  after  the  fiUng  of  the  complaint 
unless  it  is  impracticable  to  do  so. 

At  the  end  of  each  investigation,  the 
Secretary  is  required  to  prepare  a  final 
investigation  report  Under  section 
810(d),  the  final  investigation  report  will 
be  available  to  an  aggrieved  person  or  a 
respondent  upon  request  at  any  time 
after  the  investigation  is  complete. 

Section  810(b)  of  the  Ad  directs  the 
Secretary,  to  the  extent  feasible,  to 
engage  in  efforts  to  conciliate  the 
matters  raised  in  the  complaint  at  any 
time  after  the  filing  of  the  complaint 
Section  810(e)  of  the  Ad  empowers 
the  Secretary  to  authorize  the  Attorney 
General  to  file  a  dvil  action  seeking 
appropriate  preliminary  or  temporary 
relief  pending  final  disposition  of  a 
complaint  if,  at  any  time  after  the  filing 
of  such  complaint  the  Secretary 
concludes  that  such  action  is  necessary 
to  carry  out  the  purposes  of  the  Act 

Whenever  a  complaint  alleges  a 
discriminatory  housing  practice  within  a 
State  or  locality  which  has  a  Fair 
Housing  law  or  ordinance  which  has 
been  certified  by  the  Secretary  as  being 
substantially  equivalent  to  the  Fair 
Housing  Act  the  Secretary  must  refer 
the  complaint  to  the  agency 
administering  such  law  or  ordinance 
before  taking  any  action  with  resped  to 
the  complaint  Except  with  the  consent 
of  a  certified  agency,  or  in  other  limited 
situations  such  as  where  a  complaint  is 
not  being  processed  in  a  timely  fashion 
or  the  Stote  or  local  law  or  ordinance  is 
found  no  longer  to  be  substantially 
equivalent  the  Secretary  may  not  take 
any  further  action  with  respect  to 
complaints  referred  to  such  agencies. 
Section  810(f)  of  the  Act  permits  the 
Secretary  to  certify  an  agency  only 
where  the  Secretary  determines  that  the 
ri^ts  protected  by  the  agency,  the 
procedures  followed  by  the  agency,  the 
remedies  available  to  die  agency,  and 
the  availability  of  judicial  review  of  the 
agency's  actions  are  substantially 
equivalent  to  those  created  in  the  Fair 
Housing  Act 

This  section  also  provides  that 
agencies  which  the  Secretary  has 
determined  administer  State  and  local 
fair  housing  laws  which  provide  rights 


and  remedies  for  discriminatory  housing 
practices  that  were  substantially 
equivalent  to  those  contained  in  Tide 
vm  of  die  Qvil  Ri^U  Ad  of  196&  or 
agendes  which  had  been  recognized  for 
interim  referral  of  complaints  under 
Tide  vm,  wiU  be  considered  certified 
for  a  period  not  to  exceed  48  months  for 
the  purpose  of  referring  complaints 
under  the  Fair  Housing  Ad  with  resped 
to  matters  for  which  diey  had  been 
certified  on  the  day  before  the  date  of 
enactment  of  die  Fair  Housing  Ad  (/.e. 
September  12. 1986). 

Section  810(g)  of  the  Ad  requires  the 
Secretary,  in  cases  where  the  matters 
raised  in  a  complaint  cannot  be  resolved 
by  conciliation,  to  determine,  based 
upon  the  fads,  whether  reasonable 
cause  exists  to  believe  a  discriminatory 
housing  practice  has  occurred  or  is 
about  to  occur.  Such  a  finding  must  be 
made  by  the  Secretary  within  100  days 
after  the  filing  of  a  complaint  or  within 
100  days  after  the  Secretary  has 
commenced  action  on  a  complaint 
which  had  been  referred  to  a  certified 
agency,  imless  it  is  impracticable  to  do 
so.  Where  the  Secretary  makes  a 
determination  that  reasonable  cause 
exists  to  believe  diet  a  discriminatory 
housing  practice  has  occurred  or  is 
about  to  occur,  the  Secretary  must 
immediately  issue  a  charge  on  behalf  of 
the  aggrieved  person  commencing  a 
formal  administrative  proceeding  before 
an  administrative  law  judge. 

Section  812(a)  of  the  Ad  provides  any 
complainant  aggrieved  person,  or 
respondent  with  an  opportunity  to  eled 
not  to  proceed  before  an  administrative 
law  judge  but  to  move  the  case  to  an 
appropriate  Federal  distrid  court  Such 
an  election  must  be  made  within  20  days 
after  the  receipt  of  the  service  upon  such 
person  of  the  charge  filed  by  the 
Secretary.  Upon  notification  that  a 
person  has  elected  to  proceed  to  Federal 
district  court  the  Secretary  will 
authorize  the  Attorney  General  to  file  a 
civil  action  on  behalf  of  the  aggrieved 
person.  An  action  authorized  by  the 
Secretary  must  be  brought  within  30 
days  after  the  election  is  made. 

Where  no  election  is  made,  the  case 
will  be  heard  by  an  administrative  law 
judge.  Under  section  812(c)  of  the  Act 
die  Federal  Rules  of  Evidence  will  apply 
to  the  presentation  of  evidence  in  the 
same  manner  that  they  apply  to 
evidence  presented  in  a  civil  action  in 
Federal  district  court  Section  812(g) 
requires  the  administrative  law  judge  to 
issue  findings  of  fact  and  conclusions  of 
law  within  60  days  after  the  end  of  a 
hearing. 

Where  the  administrative  law  judge 
finds  that  a  respondent  has  engaged  in  a 
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diMftadMtafy  hoattm  practloa.  th«  Pair 
Hooataic  Act  pto»t<ai  for  IIm  iMvanoe  of 
•a  onfar  for  wmdk  ttMti  m  la  appraprlal*. 
which  aiay  hidudt  aolaal  daaiiitii  and 
IniwctHra  or  odMf  aqiUtobla  rabaf.  la 
onfor  lo  vtedtoata  Hm  pablie  ln«araat  Iha 
order  of  an  adarinMtativa  law  fudfa 
may  aaaaaa  a  chril  panalty  againal  the 


data  laqalfaawta  for  HUD 
meet  theDapailaM 
provldarapHlsto 
availaMa  to  *•  pabMc  data  on 
oUfibfo  to  partidpalt 
partidpatlat  la  HUD 


ibtyto 

toi 


The  dadakM  ofthe  admlaiatrathre  law 
iudge  can  be  leoiewed  by  the  Sacretaiy. 
Howevar.  this  review  nwat  bo 
compieted  within  SO  day*  after  the 
dedeion  is  iMued  Any  final  agency 
decision  on  die  isene  of  discriminination 
is  subjnct  to  review  on  appeal  by  the 
United  Staloo  Courts  of  Appeals. 

The  Fair  Housing  AiBMKUaents  Ad 
directs  the  Secretary  of  Housing  sod 
Urban  Development  to  issee  regulstions 
ImplementiiM  the  Fair  Housing  Act 
Section  IS  oftho  Fair  Housing 
Amsndnsirts  Ad  provides  thsl  "(Iln 
consuhatlon  with  other  appropriate 
Federsl  snsndss.  ths  Secretary  shsJL 
not  Ister  than  the  liOth  day  after  the 
enadaMnt  of  this  Act  issue  rules  to 
implement  title  Vm  ss  saonded  by  this 
Act**  That  section  slso  required  (he 
Secretary  to  give  notice  and  opportunity 
for  ooouneat  with  rasped  to  such  rulss. 

On  Novsmber  7. 1986,  the  Department 
published  in  ths  Fsdaeal  la^slar  (SS  FR 
4M02)  a  propoaed  rule  to  provide  the 
interpretation  of  the  Secretary  of 
Houaing  and  Urban  Development  on  the 
scops  M  ths  coverage  provided  snd  the 
nature  of  adivltiee  made  unlawful  by 
the  Fair  Housing  Act  Ths  proposed  rule 
slso  contained  the  procedures  which 
would  be  spplicsble  lo  the  receipt  end 
processing  of  cooiplaints  and  ths 
initistion  snd  conduct  of  formsl 
snforcement  proceedings. 

Spedflcally,  the  Department  propoeed 
to  edd  the  three  new  parts  to  Subtitls  B 
of  Title  24  of  the  Code  of  Federsl 
Rsgulstlons.  The  new  Part  100  described 
the  condud  msde  onlswful  under  the 
Fsir  Housing  Ad.  The  new  Part  103  set 
forth  the  procedures  for  ths  rsceipt 
Investigstion  snd  condHstion  of 
complsints  and  for  the  issuance  of 
charges  commencing  formal 
sdministrstlve  proceediags.  Hie  new 
Part  104  estsMished  rulee  for  the 
conduct  of  sdministrstlve  hearings 
before  sdmlnistrative  lew  (udgee  end 
provided  rules  of  discovery  in 
connedion  wHh  soch  sdmlnistrative 
proceedings. 

It  was  further  proposed  thst  the 
existing  departmental  regulations 
authorizing  the  Secretary  to  colled 
recial.  sex  snd  ethnic  data  In 
departmentel  programs,  locsled  st  24 
CFR  Pari  100  be  redesignated  ss  24  CFR 
Part  121.  These  regulstions  were  revised 
m  the  proposal  to  refled  the  additions! 


Implementing  dM  Pair  Housing  Ad  to 
reAod  dM  expoaafoa  of  die  oovorage  of 
the  taw  to  iaelade  handicap  and  famiUal 
stataa.  TiMiaa  logalatioaa  ara:  Fair 
Hd  [i ilsg  A  ifaiiBiilrative  Meetings  under 

TiUo  vm  of  dM  Ovil  Rights  Ad  of  igaa 

(24  Cni  Part  10ft).  Pair  Housing 
Adv«rtisii«  (24  CFR  Part !»).  Fair 
Housing  Poolw  (24  CFR  Part  110)  and 
Certlfieatiaa  of  Sabetentially  Equivalent 
Aaandee  (24  CFR  Part  115). 
The  proposal  provided  a  SO-day 

Eiod  for  Um  eubmissioa  of  ooounenU 
the  public  ending  Deoenber  7.  IflM. 
I  Deportmeat  received  •.421  public 
eoraments  on  tiM  propossd  nils  by  the 
end  of  die  ooaunant  period,  fai  sdditlan. 
a  substantial  muabar  of  ooaaaents  were 
received  by  die  Department  after  the 
December  7  deadline  Bven  dwugh  those 
comments  were  not  timely  filed,  they 
were  reviewed  to  sssurs  that  any  maior 
issues  raised  wera  adequately 
sddrssoed  in  comments  thai  were 
received  by  the  desdlins. 

Despite  the  extraordinary  number  of 
comments  submitted  (there  were  several 
thousand  conunents  )ust  from  mobile 
home  ownen  snd  opsratocs  of  mobile 
home  parks),  sech  <^  the  timely 
comments  was  read,  and  a  list  of  sll 
slgnlflcanl  Issuss  raised  by  thoee 
comments  wss  compiled.  All  these 
issues  wera  considered  in  the 
dovelopnient  of  this  rate; 

In  addition  to  consideratioo  of  pabUc 
comments,  HUD  staff  members  met  with 
repreeentatlves  of  several  ms)or  interest 
groups  who  requested  an  opportunity  to 
elaborate  on  the  views  sxpressed  in 
their  written  oomments.  These  staff 
members  (with  responsibility  for  the 
development  of  this  rule)  met  with 
iepieeeatati»es  of  the  Notional 
Apartment  Asoodatton.  the  Society  of 
Reel  Estets  Appraisers,  the  American 
Institute  of  Reel  Estste  Appraisers,  the 
Notional  Assodstion  of  Home  Buildors. 
the  Western  Mobile  Home  Assodotioa 
the  Leodership  Conference  on  Qvfl 
Rlshts.  Nstional  Assodstion  for  ths 
Advancement  of  Colored  People. 
NAACP  Legal  Defense  Fund.  Children's 
Defonse  Fund.  American  Civil  Liberties 
Union.  Mentol  Heoldt  Low  Project,  ond 
repreeentotives  of  vsrioos  other  Fsir 
Mousing  Orgsnizstions.  In  esch 
instance,  the  orfsnization  or 
orgsnizstions  presented  views  identical 
to  or  consistent  with  positions  tsken  in 
previously  submitted  written  comments. 


A  record  of  each  aiodiiig  was  aaade. 
indadlai  dM  MOWS  of  porsans 
attendii«.  *o  doto.  and  a  brief  summary 
of  the  isoBOS  diocaooed.  Thooe  meeting 
records  oppoor  hi  tho  Deportment's 
public  I  iwamnal  flte.  Hm  staff  mowberi 
olso  not  wMi  staff  of  dM  Sonoto 
)udicisry  Cuaaatttes. 

Port  IM— OioGrii^BOlary  Condud  Under 
the  Fsir  Housta«  Ad 

Part  100  is  s  new  part  titled 
"Discriminstory  Condud  Under  Ths 
Fair  Hottsii^  Ad".  The  new  i>art  100: 

— Indicates  the  condud  which  is  made 
unlawful  under  the  Fair  Housing  Ad; 

— ladadoo  jajdanro  os  to  die 
responsibility  of  persons  to  permit 
ressonaUe  modiflcatiofis  to  dwellings 
snd  to  BMks  reosonabls 
accommodations  to  rules  and 
practices  for  persons  with  handicaps 
and  further  provides  informatim  as  to 
the  desi^  snd  ounsti  action 
requirements  appbcable  to  certain 
new  constradion  aadtifamily  housing 
for  first  occupancy  ofter  March  IS. 
1901:  and 

—Describes  the  requiromonts  which 
must  bs  awt  for  housing  to  be 
exempted  from  the  prohibitions 
against  discriminstion  bssed  on 
fsmilisl  sUtus  becsnse  it  qualifies  as 
housing  for  older  persons. 
The  oomments  received  with  resped 

to  Subparts  A.  &  and  C  of  Part  100 

raised  several  issues  of  generel 

importance. 

Standard  for  Proving  a  Violation 

The  propoeed  nilemoking  indicoted 
that  the  descriptions  of  uidswful 
condud  contoined  in  this  part  generally 
mirrored  the  laoguoge  of  the  statutory 
prohibitions  sgainst  discriminstion 
under  the  Fair  Houaing  Ad  The 
proposed  rule  indicsted  that  the  specific 
prohibitions  in  each  section  of  the 
ragutetioiis  were  amplified  by  examples 
of  unlawful  condud  provided  in  those 
sections.  The  praamble  to  the  propoeed 
rule  stotod  that  many  of  die  practices  so 
identified  hove  been  the  subfed  of  court 
dedsioas  staico  dM  possoge  of  Title  vm 
of  dw  Qvil  RighU  Ad  of  198a.  The 
preamble  further  ststed  that  other 
examples  refled  the  interpretation  of 
HUD  based  on  ito  experience  since  1968 
in  the  investigation  of  complaints  of 
discriminatary  housing  practices.  In 
sdditioa.  tho  proaaable  cautioned  thst 
the  iUastrations  in  Port  100  were  only 
examples  of  the  typos  of  condud  msde 
unlswful  under  the  Fair  Housing  Ad. 

Although  ths  Deportment  viewed  the 
iiluitrations  of  conduct  unlawful  under 
the  Fsir  Housing  Ad  in  Part  100  to  be 
descriptive  of  the  types  of  condud 


prohibited  several  commenters 
suggested  that  hi  some  instances,  the 
Illustrations  could  be  read  to  suggest 
that  die  DepaitBwnt  was  nsing  them  to 
establish  the  legal  standards  for 
determintaig  liability  in  the  abdication 
of  matters  under  the  Fair  Housing  Act 

Spedfically.  these  comraenten 
asserted  that  four  illustrations  in  the 
proposed  rule  were  susceptible  to 
misinterpretstion.  With  regard  to 
§1  iaa70(c)(3).  100.75(c)(3)  and 
100.a0(bK3).  they  asserted  that  the  use  of 
the  phrases  "in  order  to  discourage",  "in 
order  to  deny"  sad  "in  order  to 
predude"  cmld  be  viewed  as  limiting 
the  types  of  activities  which  would 
constitute  unlswful  conduct  Similariy. 
these  commenters  asserted  that  in 
1 170.70(dXl).  the  phrase  "to  encourage, 
permit  or  reward"  could  also  iaqily  that 
intentional  discrinMnatoiy  coadud  was 
necessary  to  establish  that  a 
discriminatary  housing  practice 
occurred  While  the  Department 
believes  diat  Uie  dted  dlnstrations  do 
not  in  any  way  imply  the  standard  for 
determining  the  liability  of  persons, 
these  regulations  ore  not  designed  to 
resolve  the  question  of  whether  intent  is 
or  is  not  required  to  show  a  violation 
and  in  order  to  assure  that  there  will  be 
no  confusion  as  to  the  scope  of  Part  loa 
die  illustrations  in  |  ia0J0(cM3). 
10a75(c)(3)  and  100.80(b)(3)  have  been 
revised.  The  illustration  in  i  10a70(d)(l) 
has  been  delded  from  the  final  rule  for 
the  reasons  discussed  in  the  following 
section  of  this  preamble. 

Affirmative  Fair  Housing  Activities 

Several  commenten  suggested  that 
the  proposed  rule  did  not  address 
affirmative  efforts  by  localities  to 
further  Ae  achievement  of  the  goal  of 
fair  housing  through  the  Implementation 
of  programs  to  promote  integrated 
housing.  Several  commenters,  induding 
fsir  housing  groups,  persons  and 
organizations  involved  in  promoting  fair 
housing  and  a  number  of  local 
governments,  interpreted  certain 
illustrations  of  conduct  made  unlawful 
in  the  proposed  rule  as  prohibiting  the 
use  of  governmentally  approved 
programs  designed  to  promote  greater    . 
housing  opportunities  for  persons. 

On  the  other  hand,  a  comment  from 
an  assodstion  representing  persons 
involved  in  the  sale  and  rental  of 
dwellings  urged  that  the  proposed  rule 
be  revised  to  make  it  clear  that  such 
pradices  are  prohibited  by  the  Fair 
Housing  Act 

The  Department  does  not  believe  that 
the  proposed  rule  could  be  interpreted  to 
make  affirmative  marketing  programs, 
designed  to  make  available  information 
which  broadens  housing  choices  for 


persons,  a  violation  of  the  Fair  Housing 
Act 

The  Deportment  of  Housing  and 
Urban  Development  riiortly  after  the 
enactinent  of  Title  YIU  of  die  Civil 
Rights  Ad  of  1968.  pubUshed  regulations 
designed  to  promote  greater 
opportunities  for  persons  to  partidpete 
in  its  housing  programs.  These 
Affirmative  Fair  Housing  Marketing 
Regulations  (24  CFR  2O0LeO(^  implement 
the  Department's  policy  of  assuring  that 
persons  of  similar  income  levels  in  a 
housing  market  area  have  a  like  range  of 
housing  choices  available  to  them, 
regardless  of  race,  color,  religion,  sex.  or 
national  origin. 

The  regulation  provides  for  the 
development  and  implementation  of  an 
affirmative  fair  housing  mariieting  plan. 
As  part  ol  this  plan,  partidpants  in  HUD 
housing  programs  must  carry  out  an 
affirmative  program  to  attrad  buyers  or 
tenants,  regardless  of  sex.  of  all  minority 
and  majority  groups  to  the  housing.  In 
addition,  the  Department  requires 
program  partidpants  to  identify  any 
groups  of  persons  who  are  not  likely  to 
be  aware  of  the  availaUe  housing  and  to 
undertake  spedal  marketing  efforts 
designed  to  make  such  persons  aware  of 
the  available  housing  and  their  ability  to 
obtain  it  on  a  nondiscriminatory  basis. 

Nothing  in  the  amendments  to  the  Fair 
Housing  Ad  or  their  legislative  history 
would  support  o  condusion  that 
Congress  sought  to  make  choice- 
broadening  activities,  such  as  the 
Department's  Affirmative  Fair  Housing 
Muketing  Program,  unlawful 
discriminatory  housing  practices. 

Beyond  these  activities,  both  groups 
of  commenten  recommended  that  the 
final  rule  should  indicate  whether  other 
pradices  designed  to  promote  integrated 
housing  patterns  are  permissible  under 
the  Fair  Housing  Act  Generally,  these 
"pro-integrative"  programs  involve 
practices  which  are  designed  and 
operated  to  provide  incentives  for 
persons  to  make  housing  choices  in  a 
manner  which  results  in  the  furtherance 
of  integrated  housing  patterns. 

"The  issue  of  programs  designed  to 
promote  integrated  housing  patterns 
was  considered  by  the  Congress  in 
connedion  with  an  amendment  to  the 
Fair  Housing  Amendments  Act  offered 
in  the  House  which  would  have  made  it 
unlawful  to  use  any  preferences  in  the 
provision  of  any  dwelling  based  on  race, 
color,  religion,  gender  or  national  origin. 
Before  the  amendment  was  defeated. 
Congressman  Don  Edwards,  one  of  the 
chief  sponson  of  the  Fair  Housing 
Amendments  Act  agreed  to  hold 
hearings  on  the  subject  of  pro- 
integrative  programs.  (See  134  Cong. 
Rec.  H4903  (daily  ed.  June  29, 1988).) 


Very  recentiy,  on  December  12. 19e& 
the  House  Committee  on  the  Judiciary 
Subcommittee  on  Civil  and 
Constitutional  Ri^ts  held  oversight 
hearings  on  Fair  Housing.  In  this  _ 
hearing,  the  subcommittee  heard 
testimony  concerning  the  issues  raised 
in  pro-integration  efforts.  In  fact  much 
of  the  testimony  involved  activities 
which  are  the  same  as  or  similar  to 
those  referred  to  in  the  comments  on  tho 
proposed  rule. 

In  view  of  the  legislative  history 
concerning  pro-integration  programs  and 
the  Congressional  action  in  this  area, 
the  Department  has  determined  that  it 
would  not  be  appropriate  to  address  the 
issue  of  pro-integration  programs  in  diis 
final  rule. 

Commenten  pointed  to  sev«al  of  the 
illustrations  in  the  proposed  rule  which 
they  believed  could  be  read  as 
indicating  that  die  Department  would 
view  pro-integration  activities  as 
constituting  unlawful  conduct 

The  Department  believes  diat  the 
Ulustrations  contained  in  the  proposed 
rule  accurately  refled  the  types  of 
activities  which,  when  they  result  in 
choice  limitations,  would  constitute 
unlawful  condud.  However,  in  order  to 
assure  that  the  Department's  rule 
implementing  the  Fair  Housing  Ad  does 
not  impad  on  the  consideration  of  die 
scope  of  permissible  affirmative 
activities  to  promote  integration,  the 
Department  has  removed  the 
illustrations  diat  the  commenten 
asserted  could  be  construed  as 
impacting  either  positively  or  negatively 
on  the  Congressional  evaluation. 
Specifically,  the  illustrations  in 
§§  100.e0(b)(5).  100.85(b)(2).  100.70(c)(1). 
100.70(d)(1)  and  (2).  10ai20(b)(l),  (3),  (4). 
(5).  6,  and  (7).  100.130(bHl)  and  (4)  and 
100.135(d)(1).  (2),  and  (3)  have  been 
removed.  Further,  the  Department  has 
rejected  comments  suggesting  changes 
in  §  iao.70(a).  and  the  addition  of  new 
illustivtions  in  S§  10a70(c).  100.75(c). 
100.130(c),  and  10ai35(d]  to  mdicate 
that  pro-integration  practices  are 
unlawful. 

In  addition,  several  commenten 
requested  that  the  provisions  of  the 
proposed  rule  regarding  unlawful 
advertisii^  practices  in  { 100.50(b)(4)  be 
revised.  The  language  in  this  section  has 
been  changed  to  mirrow  the  language 
contained  in  section  804(c)  of  the  Fair 
Housing  Act  relating  to  unlawful 
advertising  with  respect  to  the  sale  or 
rental  of  a  dwelling. 

Protection  of  New  Coi'ered  Classes 

In  the  preamble  to  the  proposed  rule, 
the  Department  indicated  that  it 
interpreted  the  protections  afforded  to 
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handicapped  peraons  and  familim  with 
children  in  tha  mhm  manner  at  the 
protection*  provided  to  other*  under  the 
Pair  Housing  Act.  A  number  of 
commenler*  suggeeted  that  It  wai 
;mraatonable  to  aMume  that  Congreae 
intended  to  provide  the  Mme 
protections  to  the  new  dasaea  of 
peraons  afforded  protection  under  the 
amendments.  One  commenter  supported 
this  position  by  suggesting  that  It  would 
be  more  appropriate  to  utilize  standarda 
davelopad  under  the  Eoual  Protection 
Qause  of  the  Fourteenth  Amendment  to 
the  Constitution  in  determining  the 
nature  of  the  protectiona  provided  to 
handicapped  persons  and  families  with 
children.  This  commenter  Indicated  that 
under  such  a  standard,  dassiflcatioos 
based  on  race  and  sex  would  stand  on  a 
different  footing  from  classifications 
based  on  handicap  and  familial  statua, 
and  that  differential  treatment  of  the 
handicapped  or  families  with  children  In 
some  particular  contexts  could  be 

Iustifled  by  a  rational  relationship  to 
estimate  interests,  even  where  similar 
differential  treatment  based  on  race  or 
sex  could  not  be  iustifled. 

While  it  is  true  that  the  Congress,  bi 
enacting  Title  VIII  of  the  Qvil  Rlghta 
Act  of  1988,  sought  to  assure  that 
persons  would  be  accorded  equal 
protection  of  the  law,  the  Constitutional 
underpinnings  of  the  law  are  also  rootad 
In  the  Commerce  Clause. 

In  a  memorandum  on  the 
constitutionality  of  the  Fair  Housing 
Law,  the  Department  of  Justice  set  forth 
the  support  in  the  Commerce  Qause  for 
the  legislation,  stating: 

"Discrimination  in  housing  affects  this 
interetate  commerce  in  several  ways. 
The  confinement  of  Negroes  and  other 
minority  groups  to  older  homes  In 
ghettoes  restricts  the  number  of  new 
homes  which  are  built  and  consequentiy 
reduces  the  amount  of  building 
materials  and  residential  financing 
which  moves  across  state  line*. 
Negroes,  especially  those  in  the 

E>fessions  or  in  business,  are  less 
ely  to  change  their  place  of  residence 
to  another  state  when  housing 
discrimination  would  force  them  to 
move  their  families  into  ghettoes.  The 
result  is  both  to  reduce  the  interstate 
movement  of  individuals  and  to  hinder 
the  effident  allocation  of  labor  among 
the  interetate  components  of  the 
economy. 

The  Commerce  Clause  grants 
Congress  plenary  power  to  protect 
Interetate  commerce  from  adverse 
effecta  such  as  these.  The  power  is  not 
restricted  to  goods  or  persons  In  transit 
it  extends  to  all  activities  which  affect 
Interetate  commerce,  even  if  the  goods 
or  persons  engaged  in  the  activities  are 


not  then,  or  may  never  be,  traveling  in 
commerce.  The  power  exists  even  when 
the  effects  upon  which  it  is  based  are 
minor,  or  when  taken  individually,  they 
would  be  Insisnificant.  It  is  suffident  if 
the  effects,  taken  as  a  whole,  are 
present  in  measureable  amounts.  And  It 
does  not  matter  that  when  Congress 
exercises  its  power  under  the  Commerce 
Clause,  its  motives  are  not  solely  to 
protect  commerce.  It  can  as  validly  act 
lor  moral  reasona."  (footnote*  omitted) 
114  Cong.  Re&  2530-2537.  (February  7. 
1988) 

Tlie  Department  believes  that  the 
lai^tive  history  of  Uie  Fair  Housing 
Act  and  the  development  of  fair  housing 
law  after  the  protections  of  that  law 
were  extended  in  1974  to  prohibit 
discrimination  because  of  sex  (Congress 
amended  sections  804, 806.  and  006  by 
adding  sex  to  the  classes  of  persons 
protected  under  TlUe  Vm.  see  section 
000(bK1)  of  the  Housing  and  Community 
Development  Act  of  1974.  Pub.  L  03-383) 
support  the  position  that  persons  with 
handicap*  and  families  with  children 
must  be  provided  the  same  protections 
as  other  classes  of  persons. 

Increased  Liability 

A  significant  number  of  commentere 
aaaerted  that  providing  protections  to 
persons  with  handicaps  and  families 
with  children  would  restrict  their  ability 
to  establish  reasonable  rules  relating  to 
the  availability  and  the  use  of  fadlities 
provided  in  connection  with  dwellings. 
These  commentere  also  suggested  that  a 
regulation  requiring  full  access  of 
handicapped  persons  and  children  to  all 
facilities  provided  in  connection  with 
dwellings,  and  requiring  the  rental  of 
dwellii^  on  upper  floore  of  a  high-rise 
building,  would  result  in  increased  tort 
liability. 

The  Department  does  not  believe  that 
in  enactii^  the  Pair  Housing 
Amendments  Act  the  Confess  sought 
to  limit  the  ability  of  landlords  or  other 
property  managere  to  develop  and 
implement  reasonable  rules  and 
regulationa  relating  to  the  use  of 
faciUties  assodated  with  dwellings  for 
the  health  and  safety  of  persons. 
However,  there  is  no  support  for 
conduding  that  it  is  permissible  to 
exdude  handicapped  persons  or 
families  with  children  from  dwellings  on 
upper  floore  of  a  high-rise,  based  on  the 
assertion  that  such  dwellings  per  se 
present  a  health  or  safety  risk  to  such 
persons.  Further,  to  permit  such  a 
practice  would  render  meaningless  the 
provisions  of  the  law  requiring  that  all 
dwellings  in  buildings  consisting  of  4  or 
more  units  and  having  one  or  more 
elevaton  be  accessible  to  and  usable  by 
handicapped  pereons. 


A  number  of  commentere  also  urged 
the  Department  in  its  final  rule,  to 
provide  that  a  high-rise  building  could 
be  exempted  from  the  familial  status 
provisions  of  the  Ad  if  it  were  certified 
that  the  high-rise  building  did  not 
provide  a  safe  and  healthy  living 
environment  for  children.  In  support  of 
this  type  of  exemption,  several 
commentere  pointed  to  language 
contained  In  Section  201  of  the  Housing 
and  Community  Development  Act  of 
1977  which  directed  that  the  Secretary 
of  HUD  "prohibit  high-rise  elevator 
protects  for  families  witii  children  unless 
there  Is  no  practicable  alternative."  (See 
section  8(cKl)  of  the  Housing  Act  of 
1837 (42 use  1437f(cKl))). There  is 
nothing  in  the  Pair  Housing  Act  to 
indicate  that  Congress  in  any  way 
soti^t  to  limit  the  sbility  of  families 
with  children  to  obtain  dwellings  in  a 
building  other  than  those  specifically 
exempted  under  the  Ad.  Further,  the 
department  does  not  believe  that  the 
language  in  the  Housing  and  Community 
Development  Ad  of  1977,  requiring  HUD 
approval  of  the  use  of  high-rise  projects 
for  providing  housing  for  families  with 
children  would  support  a  provision  in 
this  final  rule  which  would  provide  an 
exemption  ftom  coverage  of  the  Fair 
Housing  Act  for  such  buildings.  As  a 
result  tiiese  comments  have  not  been 
adopted. 

However,  there  is  nothing  in  the 
provisions  of  the  Fair  Housing 
Amendments  Act  or  its  legislative 
history  that  indicates  that  Congres* 
sought  to  impose  any  new  liability  on 
the  ownera  and  managers  of  housing. 
This  interpretation  is  supported  by  a 
colloquy  between  Senator  Specter  and 
Senator  Kennedy  regarding  the  issue  of 
liabihty: 

Mr.  Specter.  It  it  my  underatanding  that  as 
•  result  cf  this  bill,  t  property  owner  does  not 
assume  a  greater  degree  of  vicarious  liability 
as  ■  result  of  injuries  that  may  be  caused  by 
the  tenants  in  the  expanded  categories  of 
protected  classes  established  under  this  bill.  I 
believe  it  would  l>e  useful  for  the  manager  to 
conflnn  that  it  is  not  the  intent  of  Congress 
that  property  owners  will  incur  greater 
vicarious  tori  liability  as  a  result  of  this 
statute  because  of  the  physical  or  mental 
characteristics  of  the  tenants  covered  by  this 
biU. 

Mr.  Kennedy.  The  Senator  is  correct 
Congress  does  not  intend  to  alter  vicarious  or 
secondary  State  tort  law  through  the 
provisions  of  this  bill.  There  is  no  objective 
evidence  to  link  concerns  al>out  increased 
liability  with  any  of  the  protected  classes, 
and  none  should  be  assumed.  Thus,  we  are 
stating,  as  a  matter  of  darirication.  that  there 
is  no  relationship  ttetween  this  bill  and 
existing  State  vicarious  and  secondary 
liability  tort  laws.  134  Cong.  Rec  S10549 
(daily  ed.  Aug.  2. 1968). 


Subpart  A — General 
SecUon  100.1    Authority. 

The  Fair  Housing  Amendments  Act 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  issue  regulations 
implementing  the  provisions  of  the  Fair 
Housing  Act  (42  U.S.C  3000-3620).  The 
regulations  contained  in  Part  icm  are 
being  issued  under  the  Secretary's 
authority  for  the  administration  and 
enforcement  of  the  Fair  Housing  Act 

Section  100.5    Scope. 

The  Fair  Housing  Ad  provides,  within 
constitutional  limitations,  for  fair 
housing  throu^out  the  United  States.  It 
provides  that  no  person  shaU.  on  the 
basis  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin,  be  subjected  to  discrimination  in 
the  sale,  rental  or  advertising  for  sale  or 
rental  of  dwellings,  in  the  provision  of 
brokerage  services,  or  in  residential  real 
estate-related  transactions.  Section 
100.5(a)  and  (b)  indicates  that  this  part 
provides  guidance  as  to  the 
Department's  interpretation  off  the 
coverage  of  the  Fair  Housing  Act 
regarding  discrimination  related  to  the 
sale  or  rental  of  dwellings,  the  provision 
of  services  in  connection  tiierewith.  and 
the  availability  of  real  estate-related 
transactions. 

Section  lOOlO   Exemptions. 

The  Fair  Housing  Ad  exempts  certain 
types  of  housing  from  the  coverage  of 
the  law.  Section  807  of  the  Fair  Housing 
Act  provides  that  imder  certain 
circumstances,  religious  oi:ganizations 
and  private  dubs  may  limit  the  sale, 
rental  or  occupancy  of  housing,  owned 
or  operated  for  other  than  a  commercial 
purpose,  to  their  membera.  Section  807 
also  provides  that  nothing  in  the 
provisions  regarding  familial  status 
applies  to  housing  for  older  penons. 
Section  803  of  the  Fair  Housing  Act 
provides  that  nothing  in  die  Fair 
Housing  Act  other  than  the  prohibitions 
against  discriminatory  advertising, 
applies  to  the  sale  or  rental  by  an  owner 
of  certain  single  family  houses  without 
the  use  of  a  real  estate  broker  or  to  the 
rental  of  rooms  in  dwellings  containing 
living  quartera  occupied  by  no  more 
than  four  families,  provided  that  the 
owner  actually  occupies  one  of  the 
units.  Section  100.10  of  this  part  reflects 
these  exemptions  to  the  coverage  of  the 
law. 

Section  100.10(a)(3)  states  that  nothing 
in  this  regulation  limits  the  applicability 
of  any  reasonable  local  State  or  Federal 
restrictions  on  the  maximum  number  of 
occupants  permitted  to  occupy  a 
dwelling  unit  This  paragraph 
incorporates  into  the  regulation  the 


revisions  to  section  807  of  the  Fair 
Housing  Ad  contained  in  section  e(d)  of 
the  Fair  Housing  Amendments  Act  of 
1988.  That  provision  is  intended  to  allow 
reasonable  govemmoital  limitations  on 
occupancy  to  continue  as  long  as  they 
are  appliad  to  aU  occupants,  and  do  not 
operate  to  discriminate  on  the  basis  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin.  HJL 
Rep.  No.  711.  lOOtii  Congress.  2d  Sess.  31 
(1900)  ("House  Report").  No  changes 
have  been  made  in  this  section  of  the 
regulations. 

A  number  of  commentere  indicated 
that  the  proposed  rule  did  not 
adequately  address  the  question  of  what 
occupancy  standards,  if  any.  can  be 
used  by  persons  in  connection  with  the 
sale  and  rental  of  dwellings.  Many  of 
these  commentos.  generaUy  persons 
involved  in  the  rental  of  dwellings  and 
assodations  representing  ownen  and 
managen  of  rental  dwellings, 
recommended  diat  the  final  rule  indnde 
a  HUD-developed  occupancy  standard, 
and  state  that  in  the  alMence  of  a  State 
or  local  occupancy  code,  ownen  or 
managera  compl^ng  with  the  HUD 
standard  would  be  considered  to  be  in 
compliance  with  the  Fair  Housing  Ad 
with  respect  to  the  treatment  of  families 
with  diildren.  In  the  alternative,  several 
commentere  recommended  that  HUD 
indicate  in  the  final  rule  that  ownen  and 
managen  of  rental  housing  would  be  in 
compliance  with  the  Fair  Housing  Ad  if 
they  developed  and  implemented 
occupancy  standards  v^ich  are  no  less 
stringent  than  occupancy  guidelines 
currentiy  used  in  connection  with  HUD- 
assisted  housing  programs. 

While  tiie  statutory  provision 
providing  exemptions  to  the  Fair 
Housing  Ad  states  that  nothing  in  the 
law  limits  the  applicability  of  any 
reasonable  Federal  restrictions 
regarding  die  maximum  number  of 
occupants,  there  is  no  support  in  the 
statute  or  its  legislative  history  which 
indicates  any  intent  on  the  part  of 
Congress  to  provide  for  the  development 
of  a  national  occupancy  code.  This 
interpretation  is  consistent  with 
Congressional  reliance  on  and 
encouragement  for  States  and  localities 
to  become  active  partidpants  in  the 
effort  to  promote  achievement  of  the 
goal  of  Fair  Housing.  Further,  while  the 
Department  has  developed  occupancy 
guidelines  for  use  by  participants  in 
HUD  housing  programs,  these  guidelines 
are  designed  to  apply  to  tiie  types  and 
sizes  of  dwellings  in  HUD  programs  and 
they  may  not  be  reasonable  for 
dwellings  with  more  available  space 
and  other  dwelling  configurations  than 
those  found  in  HUD-assisted  housing. 


On  the  other  hand,  there  is  no  basis  to 
condude  that  Congress  intended  that  an 
owner  or  manager  of  dwellings  would 
be  unable  in  any  way  to  restrict  the 
number  of  ooaqwnts  who  could  reside 
in  a  dwelling.  Tlias.  the  Department 
believes  tiiat  in  appropriate 
drcumstances,  ownen  and  managera 
may  develop  and  im|rfement  reasonable 
occupancy  requirements  based  on 
facton  such  as  die  number  and  size  of 
sleeping  areas  or  bedrooms  and  the 
overall  size  of  the  dwelling  unit  In  this 
regard,  it  must  be  noted  that  in 
connection  with  a  complaint  alleging 
discrimination  on  the  basis  of  famiUal 
status,  the  Department  will  carefully 
examine  any  such  nongovernmental 
restriction  to  determine  whether  it 
operates  onreasonaMy  to  limit  or 
exdude  families  with  diildren. 

Several  commenten  requested  advicx 
regarding  the  application  of  the  Fair 
Housing  Act  to  die  sale  of  condominium 
and  cooperative  units  and  mobile  homes 
by  private  persons. 

As  indicated  in  the  proposed  rule,  the 
prohibitions  against  discrimination 
apply  to  all  types  of  dwellings,  induding 
condominiums,  cooperatives  and  mobile 
homes.  Thus,  discrimination  in  the  sale 
or  rental  of  such  dwellings  would  be 
unlawful.  However  the  Fair  Housing  Act 
provides  a  limited  exemption  for  the 
sale  of  certain  single  family  houses,  and 
i  10aiO(c)  describes  tiiis  statiitory 
exemption.  Specifically,  this  section 
indicates  that  the  Fair  Housing  Act 
exempts  from  the  provisions  |Hohibiting 
discrimination  any  sin^e  family  house 
sold  by  an  owner,  subject  to  certain 
conditions:  die  owner  may  not  own  or 
have  an  interest  in  more  than  three  sudi 
houses  at  any  one  time;  in  the  case  of 
the  sale  of  a  single  family  house  in 
which  the  owner  was  not  the  most 
recent  occupant  prior  to  its  sale,  the 
owner  may  not  hiave  made  any  other 
such  sale  within  the  preceding  twenty- 
four  months;  and  the  unit  must  be  sold 
or  rented  without  die  use  of  a  real  estate 
broker  or  agent  and  without  the  use  of 
any  discriminatory  advertisement. 

Thus,  the  sale  of  a  single  family  house, 
induding  the  sale  of  a  condominium  or 
cooperative  unit  or  a  mobile  home,  by 
an  owner  would  not  be  covered  by  the 
provisions  of  the  Fair  Housing  Act 
provided  that  the  limitations  in 
S  100.10(c)  are  met.  However,  it  must  be 
noted  tiiuat  the  exemption  in  this  section 
applies  only  to  the  owner  of  such  a 
dwelling,  and  that  the  cooperative  or 
condominium  or  mobUe  home  park 
would  be  prohibited  from  engaging  in 
any  discriminatory  conduct  with  respect 
to  the  dwelling  notwithstanding  the  fact 
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thai  the  conduct  of  the  owner  was  not 
covered. 

Section  tOOJO    Definitiona, 

Section  10020  provide*  deflnitions  to 
be  used  for  terms  in  Part  100.  The 
definition  of  the  term  "dwelling"  in  the 
proposed  rule  stated  that  the  term 
include  mobile  home  parks, 
condominiums  and  cooperatives.  A 
number  of  comments  aruged  that 
cooperatives,  condominiums  and  mobile 
homes  are  not  "dwellings"  ««rithin  the 
meaning  of  the  statutory  definition  of 
the  term.  The  Department  disagrees.  The 
statutory  definition  of  a  dwelling  is  "any 
building,  structure,  or  portion  thereof 
which  is  occupied  as.  or  designed  or 
intended  for  occupancy  as,  a  residence 
by  one  or  more  families,  and  any  vacant 
land  which  is  offered  for  sale  or  lease 
for  the  constructioa  or  location  thereon 
of  any  such  building,  structure,  or 
portion  thereof."  This  definition  is 
clearly  broad  enou^  to  cover  each  of 
the  types  of  dwellings  enumerated  in  the 
proposed  rule:  mobile  home  parks, 
trailer  courts,  condominiums, 
cooperatives,  and  time-sharing 
properties.  Several  commenters 
suggested  that  the  definitions  of  the 
terms  "dwelling"  and  "person"  should 
be  expanded  to  provide  some 
illustrations,  particularly  in  the  areas 
relating  to  handicap  and  familiar  status. 

Other  commenters  recommended  that 
the  final  rule  should  contain  the  same 
definitions  as  those  provided  in  the  Fair 
Housing  Act  These  commenters 
indicated  that  the  addition  of  certain 
types  of  persons,  or  certain  examples  of 
dwellings,  could  be  viewed  as  indicating 
a  restriction  not  contemplated  in  the 
law. 

The  Department  has  determined  that 
on  balance,  the  need  to  leave  open  the 
extent  and  scope  of  the  terms  defined  in 
the  Fair  Housing  Act  outweighs  the  need 
to  provide  comprehensive  examples  in 
connectioa  with  this  rulemaking.  As  a 
result  the  definitions  of  the  terms 
"dwelling"  and  "person"  have  been 
revised  to  read  as  set  forth  in  the 
statute. 

A  number  of  commenters  objected  to 
the  inclusion  of  the  phrase  "is  about  to 
occur"  in  the  definition  of  the  term 
"aggrieved  person".  These  commenters 
suggested  that  the  addition  of  this 
phrase  was  inappropriate  in  that  it 
would  make  unlaw^  acts  that  have  not 
occurred. 

TIm  definition  of  the  term  "aggrieved 
person",  as  any  person  who  claims  to 
have  been  injured  by  a  discriminatory 
housing  practice,  or  who  believes  that 
he  or  she  wriU  be  injured  by  a 
discriminatory  housing  practice  that  is 
about  to  occur,  is  statutory  and  has  not 


been  changed  in  the  final  rule.  The 
phrase  "is  about  to  occur"  applies  to  a 
number  of  situations  in  which  it  is  clear 
to  a  person  that  if  he  or  she  takes  an 
action,  he  or  she  will  be  subjected  to  a 
discriminatory  act  which  will  result  in 
an  injury.  In  such  cases,  the  Pair 
Housing  Act  does  not  require  these 
persons  to  expose  themselves  to  the 
injury  involved  with  the  actual  act  of 
discrimination  before  filing  a  comlaint 

A  number  of  commeters  suggested 
that  the  definition  of  aggrieved  person 
be  expanded  to  incorporate  into  the  text 
of  the  rule  the  statement  in  the  preamble 
to  the  proposed  rule  that  an  "aggrieved 
person  includes  a  fair  housing 
organization  as  well  as  a  tester  or  other 
person  who  seeks  information  about  the 
availability  of  dwellings  to  determine 
whether  discriminatory  housing 
practices  are  occurring."  in  admtion. 
several  commenters  suggested  that 
references  to  providers  of  group  homes 
for  handicapfied  persons  also  be  added 
to  the  definition. 

As  indicated  above,  the  Department 
has  determined  that  the  definitions  in 
these  regulations  which  are  terms 
defined  in  the  Fair  Housing  Act  ^ould 
contain  the  statutory  language. 
However,  the  Department  has 
consistently  interpreted  the  provisions 
of  the  fair  housing  law  to  permit  the 
filing  of  a  complaint  by  any  person  or 
organisation  which  alleges  that  a 
discrimintory  housing  practice  has 
occurred  or  is  about  to  occur  and  which 
will  result  in  an  injury  to  them. 

The  proposed  rule  defined  the 
"broker"  or  "agent"  as  any  peiaon 
authorized  to  perform  an  action  on 
behalf  of  another  person  regarding  any 
matter  related  to  the  sale  or  rental  of 
dwellings,  including  offers,  solicitations 
or  contracts,  and  the  administration  of 
matters  regarding  such  offers, 
solicitations  or  contracts  or  any  real 
estate-related  transactions.  Several 
commenters  pointed  out  that  the  Fair 
Housing  Act  did  not  contain  a  definition 
of  these  terms.  These  commenters  also 
pointed  out  that  the  specific  definition  of 
these  terms,  for  the  purpoee  of  this 
regulation,  could  result  in  a  limitation  on 
the  types  of  persons  who  would  be 
considered  as  brokers  or  agents  in 
connection  %vith  any  other  aspect  of  a 
housing  transaction. 

The  Department  did  not  intend,  in  the 
proposed  rule,  to  establish  a  universal 
defbiition  of  the  terms  "broker"  or 
"agent"  However  the  Department 
believes  that  since  these  terms  appear  in 
numerous  places  throughout  the  rule, 
guidance  is  necessary  with  respect  to 
the  scope  of  persons  who  are  considered 
to  be  brokers  and  agents,  particularly 
when  such  persons  are  involved  in  the 


sale  or  rental  of  dwellings.  Therefore,  a 
definition  of  the  terms  "broker"  or 
"agent"  has  been  retained  in  the  final 
rule.  In  order  to  avoid  confusion  as  to 
whether  persons  otherwise  involved  in 
housing  transactions  are  acting  as 
brokers  or  agents,  the  definition  has 
been  revised  to  provide  that  a  broker  or 
agent  "includes"  rather  than  "means" 
persons  described  in  the  definition. 

Several  persons  indicated  that  the 
term  "person  in  the  business  of  selling 
or  renting  dwellings",  which  was 
included  as  a  defined  term  in  the 
proposed  rule,  was  never  used  in  the 
text  of  the  rule.  These  commenters 
suggested  that  the  definition  of  this  tenn 
be  deleted.  These  commenters  are  in 
error,  since  the  term  appears  in  the 
exemption  for  the  sale  or  rental  of  a 
single  family  house  by  an  owner,  in 
1 100.10(c)(IXii)>  The  definition,  which  is 
taken  from  section  803(c)  of  the  Fair 
Housing  Act  has  been  retained  in  the 
final  nde. 

The  remaining  definitions  in  the 
proposed  rule  have  not  been  changed  in 
the  final  rule. 

Subpart  B— Discriminatory  Housing 
Practices 

Section  10(150   Real  estate  practices 
prohibited. 

Section  100.50  of  the  rule  states  that 
Sul^Mrt  B  provides  the  Department's 
interpretation  of  the  conduct  made 
unlawful  under  section  MM  and  section 
806  of  the  Fair  Housing  Act  In  general, 
these  provisions  describe  conduct  made 
unlawful  with  regard  to  any  aspect 
related  to  the  sale,  rental,  or  advertising 
of  dwellings  and  to  the  provisions  of 
brokerage  services  and  facilities  in 
connection  with  the  sale  or  rental  of 
dwellings. 

Section  100.50(b)  describes  the 
specific  conduct  made  unlawful  in 
relation  to  the  sale  or  rental  of 
dwellings.  The  conduct  described  in  this 
section  forms  the  basis  for  the 
subsequent  sections  in  Subpart  B.  Each 
of  the  subsequent  sections  provides 
illustrations  of  the  scope  and 
applicability  of  the  rule  to  specific  sales, 
rental  and  brokerage  activities. 

While  the  illustrations  are  set  forth 
under  the  section  of  Subpart  B  which  is 
most  applicable  to  the  discriminatory 
conduct  described.  |  lOOJO  indicates 
that  an  action  described  in  one  section 
can  constitute  a  violation  under  other 
sections  as  well.  In  addition,  the 
illustrations  of  discriminatory  conduct  in 
this  subpart  are  only  examples  of 
discriminatory  conduct  that  violates  the 
Fair  Housing  Act  and  are  not  intended 
to  limit  the  scope  of  discrimination  in 


housing  made  unlawful  under  the  Fair 
Housing  Act 

With  the  exception  of  the  revision  of 
1 100.50(b)(4).  which  was  discussed 
earlier  in  this  preamble,  no  changes 
have  been  made  in  the  text  of  |  lOOJO. 

Section  100.80    Unlawful  refusal  to  sell 
or  rent  or  to  negotiate  for  the  sale  or 
rental. 

Section  100.60  describes  the  actions 
which  constitutes  a  refusal  to  sell  or  rent 
a  dwelling  when  a  bona  fide  offer  is 
made  or  a  refusal  to  negotiate  with 
persons  for  the  sale  or  rental  of  a 
dwelling  and  which  are  unlawful  when 
they  are  taken  because  of  race,  color, 
religion,  sex,  handicap,  familiar  status, 
or  national  origin. 

As  discussed  earlier,  the  illustration 
contained  in  1 100.60  (b)  (5)  has  been 
removed  and  the  subsequent  illustration 
has  been  renumbered  accordingly.  No 
other  changes  have  been  made  in  this 
section  of  the  final  rule. 

Section  IOOlOS   Discrimination  in  terms, 
-conditions  and  privileges  and  in 
services  and  facilities. 

Section  100.65  provides  that 
differences  in  the  treatment  of  persons 
in  connection  with  the  provision  of 
services  and  facilities  or  in  the  terms  or 
conditions  relating  to  the  sale  or  rental 
of  a  dwelling  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin  constitute 
discriminatory  housing  practices. 

The  illustrations  in  i  100JB5(b) 
indicate  that  the  coverage  of  this  section 
extends  beyond  restrictions  or 
differences  in  a  lease  or  sales  contract 
and  the  provision  of  different  levels  of 
maintenance.  This  section  provides  that 
denials  of.  or  limitations  on  the  use  of 
privileges,  services  or  facilities,  relating 
to  the  sale  or  rental  of  a  dwelling 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  naticmal 
origin  are  also  discriminatory  housing 
practices. 

In  order  to  indicate  the  broad  range  of 
conduct  which  would  constitute 
different  terms  and  conditions,  the 
department  has  added  another 
illustration  to  this  section 
(1 100.e5(b)(5))  indicating  that  denying 
or  limiting  services  or  facilities  to 
persons  based  on  a  person  failing  or 
refusing  to  grant  sexual  favors  can 
constitute  a  discriminatory  housing 
practice. 

A  large  number  of  comments  received 
from  persons  owning  or  managing  rental 
housing  and  associations  representing 
such  persons  disagreed  with  the 
Departmmt's  interpretation  of  the  Fair 
Housing  Act  as  precluding  different 
security  deposit  require  nents  for 


persons  with  handicaps  and  families 
with  children.  These  comments 
generally  took  the  position  that  mobility 
impaired  persons  in  v^eelchairs  and 
small  children  would  cause  more 
damage  to  the  interior  of  dwellings,  thus 
justifying  the  need  for  additional 
security  to  cover  the  exposure  of  the 
owner  or  manager  to  make  needed 
repairs  when  units  occupied  by  such 
persons  are  vacated  Since  the 
Department  has  determined  that  in 
enacting  the  Fair  Housing  Act  Congress 
sought  to  provide  the  same  protections 
to  persons  with  handicaps  and  families 
with  children  as  were  made  available  to 
other  classes  of  protected  persons,  no 
change  in  the  illustration  in 
§  100.65(a)(1)  has  been  made. 

A  number  of  commenters  indicated 
that  they  customarily  provided  for 
reduced  security  deposits  for  elderly 
persons  renting  units  and  asked  whether 
continuing  such  practice  would  place 
'  them  in  violation  of  the  Fair  Housing 
Act  As  long  as  such  a  policy  is  based 
solely  on  age.  is  available  to  persons  if 
there  are  children  in  the  family,  and  is 
not  otherwise  operated  in  a  manner  that 
results  in  the  exclusion  of  families  with 
children,  such  a  practice  would  not  be 
unlawful. 

Another  commenter  indicated  that 
charges  for  the  provision  of  water, 
electricity,  refuse  collection  and  other 
services  have  have  been  based  on  the 
number  of  persons  who  occupy  a 
dwelling  and  asked  v^ether  such  a 
policy  would  be  permissible.  In  order  to 
determine  whether  such  a  policy  is 
permissible,  it  would  be  necessary  to 
understand  more  fully  why  it  was 
implemented  and  how  it  actually 
operates.  Further,  since  policies  such  as 
this  would  require  review  on  a  case  by 
case  basis,  the  Department  has 
determined  that  addressing  this  issue  in 
the  final  rule  would  not  be  appropriate. 

As  discussed  eariier  in  the  preamble, 
the  illustration  in  i  100.65(b)(2)  has  been 
removed  pending  Congressional  review 
of  pro-integration  programs. 

Section  100.70    Other  prohibited  sale 
and  rented  conduct 

Section  lOaTO  |m>vides  that  restricting 
or  attempting  to  restrict  the  housing 
choices  of  persons,  or  engaging  in  any 
cwduct  relating  to  the  s^e  or  rental  of  a 
dwelling  that  otherwise  makes 
unavailable  ot  denies  dwellings, 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin,  is  a  discriminatory  housing 
practice. 

Section  10070(c)  describes  actions 
wMch  result  in  limitations  of  housing 
choice  that  would  violate  the  Fair 
Housing  Act  These  practices,  which  are 


commonly  referred  to  as  "steering." 
include  practices  designed  to  discourage 
persons  from  seeking  housing  in  a 
particular  community,  neighborhood  or 
development  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

The  illustrations  in  S  100.70(c)(1). 
(d)(1)  and  (d)(2)  of  the  proposed  rule 
have  been  removed  in  response  to 
comments  regarding  Concessional 
activity  in  the  area  of  affirmative  action 
to  promote  integrated  housing.  In 
addition,  it  should  be  pointed  out  that 
the  Department  did  not  intend  in  the 
illustivtion  in  §  100.70(dK2)  of  Uie 
proposed  rule  to  imply  that  language  or 
sign  interpreters  were  required  witii 
respect  to  transactions  involving  a 
person  who  can  not  speak  English  or 
who  has  a  hearing  or  vision  impairment 
The  remaining  illustrations  in  the 
section  have  been  renumbered. 

In  the  preamble  discussion  of  i  100.70 
in  the  proposed  rule,  it  was  stated,  as  an 
example,  that  a  private  developer's 
maricet-based  decision  to  include  only 
efficiency  apartments  in  a  new 
development  would  not  violate  the  Fair 
Housing  Act  even  thou^  "as  a 
practical  matter,  such  housing  would  be 
unavailable  to  families  with  dtildren."  A 
commenter  pointed  out  that  it  would  be 
possible  for  a  single  parent  and  child  to 
live  in  an  efficiency  or  one  bedroom 
apartment  and  that  the  example  was 
not  illustrative  of  a  situation  in  which 
housing  would  be  unavailable  to 
families  with  children.  The  Department 
agrees  with  the  commenter's  assertion. 
However,  even  though  the  example  may 
have  been  flawed,  the  Department 
wishes  to  reiterate  that  it  does  not 
interpret  the  Fair  Housing  Act  as 
precluding  the  construction  of  apartment 
buildings  with  small  units. 

In  order  to  clarify  that  an  unlawful 
refusal  to  deal  with  brokers  and  agents 
includes  a  refusal  based  on  the  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  naticmal  origin  of  the  broker  or 
agent  as  well  as  the  race,  color,  religion, 
sex.  handicap,  familial  status,  or 
national  origin  of  one  at  more  of  their 
dienU  tiie  illustration  in  f  10a70(dX2) 
has  been  revised. 

A  number  of  commraters  suggested 
that  the  proposed  rule  did  not  address 
specifically  situations  in  which  families 
are  discouraged  from  obtaining  housing 
because  of  the  presence  or  possible 
presence  of  children.  As  discussed 
earlier  in  this  preamble,  the  illustrations 
provided  in  the  final  rule  are  intended  to 
described  discriminatc»y  housing 
practices  generally  and  are  not  intended 
to  be  exhaustive  descriptions  of  all 
conduct  made  unlawful  under  the  Fair 
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Housing  Act  For  Ikis  rcaaoii.  the 
departoMnt  ha«  determined  not  lo  add  • 
•eparate  illuatnition  with  respect  to 
steering  conduct  based  on  familial 
ilatus.  Further,  the  illustrations  in 
1 10a70(c)  (2)  and  (3)  indicate  conduct 
designed  to  discourage  peraona  fron 
obtaining  a  dwelling  by  exaggerating 
drawbacks  or  by  communicating  that 
certain  persona  are  incompatible  with 
existing  raaidenta  is  unlatvftiL  The 
department  believes  that  these 
illustrations  make  it  clear  that 
representing  that  certain  housing  would 
not  be  appropriate  for.  or  would  not  be 
available  to  families  with  children 
would  be  prohibited  under  the  Act. 

Several  conunenters  also  noted  that 
the  proposed  rule  did  not  address 
discriminatory  local  land  use.  health 
and  safety,  and  zoning  rules  that 
eliminate  community  housing 
opportunities.  As  Indicated  in  the 
preamble  discussion  relating  to  Subpart 
O  of  this  rule,  the  department  has 
determined  not  to  pubbsh  rules 
regarding  issues  relating  to  local 
government  exerdse  of  police  powers  In 
the  areaa  of  land  use  and  zoning. 
However,  as  discussed  In  the  preamble 
to  the  proposed  rule,  discrimination  in 
the  provision  of  those  services  and 
facilities  which  are  prerequisites  to 
obtalnfaM  dwellings,  including  refusals 
to  provids  municipal  services  or 
adequate  property  or  hazard  insurance 
because  of  race,  color,  religion,  sex. 
handicap,  hmilial  status  or  national 
origin  render  boosing  unavailable  in 
viola  tioa  of  die  PMr  Housing  Act  In 
order  to  htdicate  that  die  renisal  to 
provide,  or  the  provision  of  different 
municipal  services  or  facilities  snd 
property  or  hazard  Insurance  for 
dwellings  becaose  of  race,  color. 
reUgton.  sex.  handicap,  or  national 
ori^  con  coostihite  a  violetiaa  of  "the 
otherwiee  wmkm  onaveileMe  or  deny" 
provlaioM  in  dM  Act  die  language  in 
1 10QL70(d)  bos  been  revised  and  a  new 
iUnstntioa  (|  100i7«d)Hn  has  been 
added.  *n  addition.  iJbe  iUestration 
relating  to  discr  inline  tery 
advertiaements  in  1 100i70(dKe)  of  die 
propoeed  rule  has  been  removed,  since 
such  practices  ere  SMwe  aporapftate  to 
the  oooduct  made  nnlawful  leider 
liaoTBofdMrule. 

SecUoalOaTS   Di$criminatory 
odvtrtltmwntM.  $totementa.  andnotkm. 

Ahbo«i«bthePakJ 


AdvertisiiV  Rapdations  (Jl'CFR  Part 


100)  apply  to 
dwallk«s.llM 
it  is  appropriale.  in 


dut 


with 


conduct  ralolMl  to  the  sale  or  rantal  of 
housing  to  Include  additional  fuidai 


as  to  prohibited  conduct  regarding  this 
specific  area.  Section  100.75  describes 
prohibited  conduct  related  to 
advertisements,  notices  and  statements 
by  persons  engaged  In  the  sale  or  rental 
of  bousing  or  in  the  printing  and 
publishing  of  such  advertisements, 
notices  and  statements. 

No  comments  raised  substantial 
issues  regarding  this  provision,  and  it 
has  been  induded  in  the  final  rale  as  it 
was  propoeed. 

Section  100.90    Discriminatory 
npmentotiotiM  on  the  availability  of 
dwelling*. 

Section  lOOao  states  diat  die 
provision  of  inaccurate  or  untrue 
information  about  the  availability  of 
dwellings  for  sale  or  rent  because  of 
race,  color,  religion,  sex.  handica(>. 
familial  status,  or  national  origin 
constitutes  a  violation  of  the  Fair 
Housing  Act  A  person  who  receives  the 
inaccurate  or  untrae  information  need 
not  be  an  actual  seeker  of  housing  in 
order  to  be  the  victini  of  a 
discriminatory  boosing  practice  under 
this  section. 

A  number  of  onninienters  requested 
diet  the  final  rule  spedfically  indicate 
that  the  provision  of  inaccurate 
information  to  "testers'*  because  of  race, 
color,  religioa.  sex.  handicap.  Eandlial 
status,  or  national  origin  is  unlawful 
under  tile  Pair  Housing  Act  These 
conunenters  also  rsoommended  that  the 
final  rule  should  state  dial  "testers"  wiio 
are  provided  inaocarate  infbnaation  ore 
persons  aggrieved  by  a  disci  imlnatory 
iMMisint  pvactioe  who  auiy  file  a 
complaint  with  the  Secretaiy. 

In  reepooaa  to  those  ooameats,  an 
additional  iUastratton  has  been  added  to 
diis  section  which  taidicates  that  die 
provision  of  bbe  or  inaocarato 
informatiaa  teferding  die  evatiability  of 
dwelUnfs  to  any  parsoa.  tadmdltm 
testers,  eecanse  of  moe,  color,  re^gion. 
sex.  handicap.  faatiUal  status,  or 
national  oil^  woaid  be  onlawfel  onder 
die  Pair  Housii^  Act 

Section  WOUB   Bhckbutting- 

Blockbusting  consiste  of  any  effort  for 
profit  to  bidooe  or  attowpi  to  induce  a 
person  to  sell  or  rant  a  dwelling  by 
representations  lapsidlng  the  entry  into 
a  neighborhood  of  a  person  or  persons 
of  a  particular  race,  color.  leH^sn.  sex, 
handicap,  familial  statas.  or  national 
origin,  or  with  a  handicap,  ihopused 
I  iaaa8(b|  stated  dtat  it  was  not 
necessary  tiuit  there  be  in  iact  a  profit 
realiaad  aa  a  result  of  blochbusting.  as 
long  as  dM  avaUobdity  of  profit  was  a 
factor  tanrolvod  to  dto  Uoddiasting 
activity.  A  nanibar  of  ooaunentets 
indicated  dtat  dte  tena  "bloGkbaatti«" 


was  archaic  and  could  be  misread  as 
meaning  only  e^orts  to  get  people  to 
move  out  of  a  block.  In  addition,  these 
conunenters  suggested  that  the  latiguage 
"as  long  as  the  availability  of  pront  was 
a  factor"  would  be  confusing,  since  most 
law  in  the  area  has  focused  on  whether 
.  a  profit-oriented  business  is  involved  as 
well  as  whether  the  actions  were  taken 
for  profit 

The  description  of  the  conduct  made 
unlawful  under  1 100.85  follows  the 
statutory  prohibitioiu  against 
discrimination  under  section  804(e)  of 
the  Fair  Housing  Act  These  practices 
have  generally  been  referred  to  as 
blockbusting,  and  the  term  appears  in 
the  statute.  The  specific  activities  made 
unlawful  under  section  &M{e)  wrould  not 
be  limited  merely  because  of  the  use  of 
the  term  "blockbusting".  Therefore,  the 
Department  has  determined  that  while 
another  more  current  term  alao  may 
aptiy  describe  the  tjrpe  of  activities 
covered  by  this  section  (e.g.  panic 
selling  and  panic  buying),  changing  the 
terminology  in^his  area  could  result  in 
substantial  confusion  as  to  %vhether  the 
change  In  accepted  terminology  implied 
any  change  in  the  coverage  of  the 
provision.  In  addition,  the  Department 
believes  that  the  language  in  the 
proposed  rule  regarding  profit  as  a 
factor  in  unlawful  blocfcbasting 
activities  accarateiy  describes  die 
breadth  of  activities  covered. 

Because  the  illustration  in 
f  100.85(cK3)  could  be  misintefpreled  as 
impljring  that  blockbosting  activity 
involving  uninvited  solicitations  for 
listings  would  violate  the  Act  only  if 
different  or  more  intensive  soUdtation 
activity  were  Involved,  this  illustration 
has  been  removed  in  the  bial  rule. 
However,  in  order  to  make  clear  that 
such  practices  can  constitute 
discriminatory  hooafaig  practices,  the 
Ulustration  fai  1 100Lfl6(cMl)  has  been 
revised  to  include  e  specific  reference  to 
uninvited  solidtation  for  listings  which 
would  constitute  a  violation  of  the  Act 

Section  JOOJU   DiMcriminatioa  in  the 
provition  of  broketage  t 


Section  lOOiX)  reflecto  the  prohibition 
In  the  Pair  Housing  Ad  against  denying 
any  person  access  ta  or  membership  or 
partidpation  in.  any  multiple  listing 
service,  real  estate  brokers'  oiganization 
or  fadlity  relating  to  the  business  of 
selling  or  renting  dwellings  on  account 
of  race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin.  This 
section  also  states  that  it  is  nnlawful  to 
discriminate  against  any  person  in  the 
terms  or  conditions  of  mdi  access, 
membership  or  partidpation  because  of 
race,  color,  religion,  sex,  handicap. 


familial  status,  or  national  origin. 
Several  conunenters  requested  that  the 
Department  provide  an  additional 
example  of  unlawful  conduct  relating  to 
restrictions  on  access  to  service  through 
area  limitations.  In  response  to  these 
commenters,  a  new  illustration 
describing  unlawful  discrimination  in 
establishing  geographic  boundaries  or 
office  or  residence  requirements 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin  has  been  added  to  this  section. 

Subpart  C — Discrimination  in 
Residential  Real  Estate-Related 
Transactions 

Section  100.110    Discriminatory 
practices  in  residential  real  estate- 
related  transactions. 

Section  lOailO  indicates  the  general 
prohibition  against  discrimination  in  the 
availability  of,  or  in  the  terms  or 
conditions  imposed  in,  any  residential 
real  estate-related  transaction  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origitL  The 
prohibitions  against  discrimination  in 
Subpart  C  apply  to  any  person  or  other 
entity  whose  business  includes  engaging 
in  residential  real  estate-related 
transactions. 

Several  commenters  recommended 
that  the  statement  of  general  prohibition 
against  discrimination  in  residential 
real-estate  related  transactions 
incorporate  by  reference,  into  the  Fair 
Housing  Act  regulations,  the  regulatory 
implementation  of  the  Equal  Credit 
Opportunity  Ad  by  Federal  finandal 
r^ulatoiy  agendes. 

The  Equal  Credit  Opportunity  Act  (15 
U.S.C  1661)  makes  it  unlawful,  in  part 
to  discriminate  against  persons  on  the 
basis  of  race,  color,  religion,  sex. 
national  origin,  marital  status  or  age  in 
any  aspect  related  to  a  credit 
transaction. 

The  Equal  Credit  Opportunity  Ad 
provides  for  administrative  enforcement 
by  specified  Federal  financial  regulatory 
agencies  and  empowers  the  Federal 
Trade  Commission  to  provide  for  overall 
enforcement  of  the  Act 

HUD  has  no  enforcement  authority 
under  the  Equal  Credit  Opportunity  Act 
and  no  enforcement  responsibility  with 
respect  to  implementing  regulations 
published  by  the  Federal  financial 
regulatory  agencies  under  the  Equal 
Credit  Opportunity  Act.  As  a  result,  the 
inclusion  of  such  regulations  in  this 
section  by  reference  would  have  no 
legal  effect.  This  comment  has  been 
rejerled. 


Section  100. 115    Residential  real  estate- 
related  transactions. 

This  section  incorporates  into  Part  100 
the  definition  of  the  term  "residential 
real  estate-related  transaction" 
contained  in  section  6(c)  of  the  Fair 
Housing  Amendmenta  Act  of  1988. 

Section  100.120    Discrimination  in  the 
making  of  loans  and  in  the  provision  of 
other  financial  assistance. 

Section  100.120  states  that  it  is 
unlawful  for  a  person  or  entity  engaged 
in  residential  real  estate-related 
transactions  to  discriminate  against 
persons  because  of  race,  color,  religion 
sex,  handicap,  familial  status,  or 
national  origin  in  making  available 
loans  or  other  financial  assistance 
relating  to  dwellings.  The  prohibitions 
against  discrimination  in  Uie  making  of 
loans  and  in  the  provision  of  other 
financial  assistance  reflects  the 
language  relating  to  discrimination  in 
the  financing  of  housing  under  Tide  Vm 
of  tiie  Civil  Rights  Ad  of  198& 

In  connection  nvith  the  development  of 
§  100.120.  the  Department  has  been 
guided  by  ite  experience  in  coimection 
with  the  past  administration  and 
enforcement  of  Tide  VIIL  Since  the 
definition  of  the  tenn  "residential  real 
estate-related  transactions"  covers 
loans  and  other  finandal  assistance 
which  are  secured  by  residential  real 
estate,  the  defininition  expands  the 
types  of  financing  transactions  which 
were  previously  covered  by  the 
nondiscrimination  requirements  of  Tide 
VIII.  However,  there  is  nothing  in  the 
legislative  history  of  the  Fair  Housing 
Amendments  Act  of  1968  to  indicate  that 
the  Congress  intended  that  loans  and 
other  assistance  secured  by  a  dwelling 
be  treated  any  differentiy  dian  loans  for 
the  purchase,  construction, 
improvement  repair,  or  maintenance  of 
a  dwelling.  Thus,  this  section  applies 
equally  to  both  types  of  loans. 

As  discussed  earlier  in  this  preamble, 
the  illustrations  of  the  application  of  this 
section  that  were  contained  in 
S  100.120(b)(1).  (3).  (4).  (5).  (6),  and  (7)  of 
the  proposed  rule  have  been  removed, 
pending  Congressional  action  on  the 
issue  of  pro-integration  activities. 

Section  100.125    Discrimination  in  the 
purchasing  of  loans. 

The  principal  change  in  the  nature  of 
the  conduct  made  unlavkrful  regarding 
loans  and  other  assistance  with  respect 
to  dwellings  is  the  inclusion  of  activities 
relating  to  the  purchase  of  such  loans.  In 
prohibiting  discrimination  in  the 
purchasing  of  loans.  Congress  extended 
the  coverage  of  the  Fair  Housing  Act  to 
conduct  in  the  secondary  mortgage 


market  However,  the  House  Report  on 
the  Fair  Housing  Amendments  Act  of 
1988  states,  with  regard  to  this 
expanded  coverage.  "The  Committee 
does  not  intend  that  those  purchasing 
mortgage  loans  be  preduded  from  taking 
into  consideration  factors  justified  by 
business  necessity  (including 
requirements  of  Federal  law)  which 
relate  to  the  financial  security  of  the 
transaction  or  the  protection  against 
default  or  diminution  in  the  value  of  the 
property."  House  Report  at  30. 

Section  100.125  sets  forth  the  new 
coverage  of  secondary  mortgage  market 
activities  under  the  Fair  Housing  Act 
Since  the  protections  provided  under 
this  section  are  new,  die  illustrations  of 
discriminatory  housing  practices  in  this 
section  focus  on  general  areas  of 
unlawful  conduct  under  the  Act.  In  this 
resped,  the  illustrations  indicate  that 
conduct  made  unlawful  with  regard  to 
secondary  mortgage  market  activities 
indudes  actions  Xaikea  with  respect  to 
the  purchase  and  pooling  of  mortgage 
loans  as  well  as  with  respect  to  the 
terms  and  conditions  of  the  sale  of 
securities  issued  on  the  basis  of  such 
loans. 

Conunenters  on  this  section  were  in 
general  agreement  with  the  overall 
content  of  the  provisions  in  the 
proposed  rule  but  recommended  that 
certain  language  in  the  House  Report 
which  they  pointed  out  was  also  used  by 
Senator  Kennedy  in  a  colloquy  with 
Senator  Sasser  on  the  floor  of  the 
Senate,  see  134  Cong.  Rec.  S10549  (daily 
ed.  Aug.  2. 1988),  be  included  in  the  text 
of  the  rule.  Since  there  is  a  dear 
indication  of  congressional  intent  with 
resped  to  transactions  involving  the 
puit:hasing  of  loans,  language  relating  to 
fadors  justified  by  business  necessity 
have  been  added.  Thus,  this  provision 
would  not  predude  considerations 
employed  in  normal  and  prudent 
transactions  provided  that  no  such 
factor  may  in  any  way  relate  to  race, 
color,  religion,  sex  handicap,  familial 
status  or  national  origin. 

One  commenter  representing 
mortgage  bankers  indicated  that  the 
term  "purchasing"  of  housing  loans  in 
the  mortgage  banking  business  could 
involve  a  number  of  different  and 
unrelated  types  of  activities.  This 
commenter  described  mortgage  loan 
activities  engaged  in  by  mortgage 
bankers  as  involving  the  originating, 
selling  and  servidng  of  mortgages.  This 
commenter  pointed  out  that  in  mortgage 
banking,  the  term  "purchasing"  has  been 
used  loosely  to  describe  the  purchase  of 
rights  to  service  mortgages.  Lti  this 
process,  the  equitable  interest  in  the 
loan  remains  unaffected  but  the  legal 
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tltl*  to  the  loan  and  Um  right  to  Mrvicc 
th«  loan  and  rttaln  tarvidni  het  has 
been  purchaaed.  Bated  on  this 
descriptioa.  the  commenter  indicated  its 
belief  that  auch  transactions  woold  be 
outakie  the  coverage  of  the  Pair  Hooaing 
Act  bocaosa  such  transactions  did  not 
involve  any  financing  decision  by  the 
purchaaer  (since  the  loan  had  been 
doaed  prior  to  the  purchaae  of  servicing 
rights)  end  suggested  that  the  final  rule 
define  the  term  ^orchaae"  in  a  manner 
to  exclude  such  transactions  from  the 
Pair  Houaing  Act 

Sectloo  806  of  the  Qvil  Righta  Act  of 
1968  made  It  unlawAd  "to  deny  a  loan  or 
other  financial  aaaiatanoe  to  a  peraon 
applying  therafor  *  *  *  or  to 
dlacrifflinate  againat  him  In  the  fixing  of 
the  amount,  intereat  rate,  duration,  or 
other  terms  or  conditions  of  such  loan  or 
other  financial  aaaiatance  *  *  *" 

In  amending  thia  soctioo  of  the  Pair 
Housing  Act  Convess  revisad  the 
thrust  of  the  prohibitions  covered  under 
Section  806  to  protect  persons  fron 
discrimination  in  reaidential  raal  eatate- 
relaled  tranaactlona  which  tvera  defined 
to  include  "the  purchasing  of 
loana  *  *  *  secured  by  residential  raal 
estate." 

Under  the  Pair  Houali^  Act  the 
nature  of  discriminatory  conduct  no 
longer  can  be  limited  to  matters  ralatii^ 
to  the  actual  provision  of  financing. 
Purther.  the  fact  that  the  iatarast 
tranaferred  in  the  sarvidi^  tranaaction 
involvea  only  the  legal  title  to  the  loana 
would  no(  be  a  basis  for  roaHuttog  that 
then  has  not  boao  a  rasideatial  raal 
estate-related  transactioa.  For  thaw 
reasons  the  recammendatkm  In  the 
comment  baa  not  been  adopted  In  the 
final  rule. 

Section  lOaiX    Ducrimination  in  Ut» 
termg  and  conditions  for  making 
a  vailabh  ham  or  othar  financial 
auiatanca. 

Section  lOaiao  states  that  H  is 
unlawftil  to  impoee  different  terma  or 
conditions  for  the  availability  of  a  loan 
or  other  financial  assistance  for  a 
dwelling  or  which  ia.  or  will  be  secured 
by  a  dwelling  because  of  race,  color, 
religion,  sex.  handicap,  familial  sUtus. 
or  national  origin. 

As  discussed  eeriier  in  the  preamble, 
the  ilhistralions  proposed  in  |  iao.130(b) 
(1)  and  (4)  have  been  removed  from  the 
final  rule  in  order  to  avoid  anticipating 
the  results  of  ongoim  oongreaalonal 
analysis  of  Issoes  relating  to  pro- 
integrative  proarams.  Other  illustrations 
and  the  general  provision  regarding 
discriminatory  conduct  undm-  this 
section  were  not  the  subfect  of 
significant  comment  and  have  been 
retained  in  the  final  rule. 


A  substantial  number  of  conuncntan 
had  significant  concerns  relating  to  the 
iaaue  oif  "radllning"  as  It  was  discussed 
in  the  praaMbIa  to  the  propoeed  rule. 
Much  of  the  conoera  ralating  to  thia 
discussion  focused  on  the  ststement  that 
flnandal  tranaactlons  in  many  cases 
involve  "legitimate  bualneaa  iudgroenls 
and  complex  finandaL  economic  and 
sodal  issues  snd  problems".  Many  of 
the  commenters  asserted  that  this 
statement  could  be  read  to  indicate  that 
proof  of  actual  intent  to  discriminate 
would  be  required  in  order  to  establish 
unlawful  redlining  under  the  Pair 
Houaing  Act  Other  commentera 
indicated  that  the  quoted  language  oould 
be  read  aa  creating  other  conaiderations 
beyond  tboaa  necessary  in  the  business 
of  making  a  dedaion  on  a  loan  (i.e.. 
economic  and  social  issues  and 
problema)  which  have  not  been 
traditionally  evaluated  in  the 
investigation  of  fair  houaing  complaints 
and  which  are  not  relevant  to  the 
making  of  loans. 

The  Department  agrees  with  the 
commenten  that  economic  and  social 
issuea  and  problenia  are  not  relevant  in 
connection  with  the  review  and  analysis 
of  cases  under  the  Fair  Housing  Act 
However,  the  Department  does  not 
believe  that  the  reference  to  legitimate 
buainess  iudgments  implies  that  proof  of 
intent  to  dlacrimlnate  is  or  is  not 
required  in  redlining  caaes.  The 
language  in  the  preamble  waa  intended 
to  indicate  that  in  the  deciaion  to 
provide  loana  or  other  financial 
aaaiatanoe.  a  leader  may  conalder 
facton  (aatlfled  by  basinaea  nscsssity. 
provided  that  each  facton  era  unrelated 
to  race,  color,  religion,  aex.  handicap, 
familial  sUtus,  or  national  origin.  This 
articulation  la  conalstent  with  the 
preamble  discussion  relating  ta  the 
purchasing  of  loans  and  the  revised  text 
of  I  lOaUS  of  the  flnal  rule. 

Several  commentera  urged  that  the 
prohibition  against  redlining  be  Induded 
in  the  rule  text.  However,  in  view  of  the 
removal  of  the  illustrations  in 
1 10ai30(l)  (b)  and  (4).  the  Department 
has  determined  that  it  would  not  be 
appropriate  to  add  such  an  iUuatration. 

Section  JOUISS  Unlawful procticoM  in 
the  telling,  brokering,  or  oppraiaing  of 
reeidential  real  property. 

The  prohibitioiu  againat 
discrimination  becauae  of  race,  color, 
religion,  aex.  handicap,  familial  status, 
or  national  orisin  in  connection  with 
residential  real  estate-related 
transactions  apply  to  the  selling, 
brokering  and  appraising  of  residential 
real  property.  Section  10ai36(a)  of  the 
proposed  rale  staled  that  It  is  unlawful 
for  any  person  whose  business  indudes 


engaging  in  the  selling,  brokering  or 
appraising  of  residential  real  property  to 
discriminate  against  any  person  in 
making  available  such  services,  or  in  the 
terms  or  conditions  of  such  services, 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin.  Paragraph  (a)  of  the  final  rule  has 
been  revised  for  the  sake  of  darity.  it 
states  that  it  is  unlawful  for  any  person 
or  other  entity  whose  business  includes 
engaging  in  the  selling,  brokering  or 
appraising  of  residential  real  property  to 
diacriminate  againat  any  person  in 
making  available  such  services  or  in  the 
performance  of  such  services  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status  or  national  origin. 

For  the  purpose  of  this  rule,  the  term 
"appraisal"  means  an  estimate  or 
opinion  of  the  value  of  a  spedfied 
residential  real  property  made  in  a 
commerdal  context  in  connection  with 
the  sale,  rental,  flnandng  or  reflnancing 
of  a  dwelling  or  with  any  other 
residential  real  estate-related 
transaction,  whether  the  appraisal  is 
oral  or  written,  or  transmitted  formally 
or  informally. 

The  Fair  Housing  Act  provides  a 
spedfic  exemption  related  to  appraisals, 
stating  that  nothing  in  the  Act  prohibits 
a  person  in  the  business  of  furnishing 
appraisals  of  real  property  to  take  into 
conalderation  facton  other  than  race, 
color,  religion,  aex.  handicap,  familial 
status,  or  national  ortgiiL  However,  the 
Department  indicated  in  the  preamble  to 
the  proposed  rule  its  position  that 
consideration  of  any  factor  becauae  of 
race,  color,  raUgioB.  sex.  handicap, 
familial  status,  or  national  origin  does 
constitute  a  discriminatory  housing 
practice. 

Two  professional  organizations 
representing  appraisera  agreed  with  the 
description  of  the  coverage  of  appraisal 
practices  but  suggested  that  the 
language  used  in  the  illustrations  could 
be  read  as  precluding,  in  certain 
instances,  the  use  of  observable, 
verifiable  data  that  affect  the  market 
value  of  property  in  a  particular  area, 
such  ss  the  proximity  of  certain  facilities 
or  services.  In  this  respect  they 
suggested  that  the  illustrations  in  this 
section  should  be  revised  to  reflect  more 
deariy  the  fad  that  appraisera  can 
conaider  any  fadon  other  than  race, 
color,  religion,  aex.  handicap.  famlKal 
status,  or  national  origin  in  the  appraisal 
of  residential  real  property. 

The  ilkutraUona  in  i  10ai35(d}  (1), 
(2).  and  (3)  have  been  removed  in  the 
final  rule,  pending  the  result  of 
congressional  action  with  respect  to  the 
issue  of  pro-integrative  activities,  and 
since  the  regulation  incorporates  the 


statutory  language  on  the  use  of  other 
factors.  In  addition,  paragraph  (d)  has 
been  shortened  and  revised  so  that  it 
will  not  inadvertently  prohibit 
appraisera  from  considering  facton 
which  may  lawfully  be  considered. 
Paragraph  (d)  of  the  final  rule  states  that 
practices  which  are  unlawful  under 
i  100.135  indnde.  but  are  not  limited  to, 
using  an  appraisal  of  residential  real 
property  in  connection  with  the  sale, 
rental,  or  Hnandng  of  any  dwelling 
where  the  person  knows  or  reasonably 
should  know  that  the  appraisal 
improperly  takes  into  consideration 
race,  color,  religion,  sex.  handicap, 
familial  status  or  nattonal  origin.  The 
word  "improperly"  was  added  so  that  it 
will  be  alM(riutely  dear  that  an 
appraisal  may,  for  example,  consider  an 
adaptable  physical  environment  aa  a 
positive  factor  in  estimating  the  value  of 
residential  real  property.  However,  the 
Department  wishes  to  stress  that  it 
would  not  be  proper  or  lawful  for 
example,  to  consider  facton  such  as 
race,  sex  or  national  origin  in  appraising 
residential  real  property. 

These  commentera  also  indicated  that 
the  use  of  the  term  "commerdal 
context"  in  {10ai35(b)  would  lead  to 
confusion  within  the  appraisal  industry 
as  to  the  type  of  structures  to  which  the 
nondiscrimination  requirements  in  the 
Fair  Housing  Act  apply. 

The  use  of  the  term  "commercial 
context"  in  the  regulation  was  intended 
to  indicate  that  the  situations  covered 
were  directly  related  to  conduct  of  the 
business  of  appraising  and  were  not 
intended  to  diminish  the  rights  of 
persons  with  resped  to  their  private 
rights  under  the  Pint  Amendment  To 
avoid  the  possibility  of  confusion  in  this 
area,  the  word  "business"  has  been 
substituted  for  "commercial"  in  this 
section. 

Subpart  D — Prohibitions  Against 
Discrimination  Because  of  Handicap 

Section  100.200    Purpose. 

Section  100.200  is  unchanged  from  the 
proposed  rule.  It  explains  that  the 
purpose  of  Subpart  D  is  to  effectuate  the 
provisions  concerning  handicap  in  the 
Fair  Housing  Amendments  Act  of  198& 
No  comments  were  received  on 
{ 100.200. 

Section  100.201    Definitions. 

Section  100.201  proposed  defmitions 
to  be  used  for  terms  used  only  in 
Subpart  D.  The  definitions  in  Subpart  A 
also  apply  to  Subpart  D.  Substantial 
comments  were  received  on  the 
defmitions  in  the  proposed  rule  that  are 
discussed  below.  Hie  other  definitions 
have  not  been  modified. 


An  editorial  change  has  been  made  to 
the  final  definition  of  "accessible".  The 
proposed  rale  steted  that  a  public  or 
common  use  area  that  complies  with  the 
appropriate  requirements  of  ANSI 
A117.1  or  another  standard  that  affords 
handicapped  persons  access  essentially 
equivalent  to  or  greater  than  that 
required  by  ANSI  A117.1  is  "accessible". 
The  final  rule  states  more  simply  that  a 
pubUc  or  common  use  area  that 
complies  with  the  appropriate 
requiremento  of  ANSI  All7.1-198e  or  a 
.  comparable  standard  is  "accessible". 
The  final  sentence  of  the  definitions  of 
"accessible  route"  and  "building 
entrance  on  an  accessible  route"  have 
also  beea  changed  for  the  sake  of 
consistency. 

"ANSI  A117.1"  means  the  American 
National  Standard  for  buildup  and 
facilities  providing  accessibility  and 
usability  for  physically  handicapped 
people.  The  American  National 
Standards  Institute,  Inc.  (ANSI)  is  a 
private,  national  organization  that 
publishes  standards  on  a  wide  variety  of 
subjects.  The  Secretariat  that  developed 
the  1986  edition  of  the  ANSI  standard 
was  composed  of  die  National  Easter 
Seal  Society,  the  President's  Committee 
on  Employment  of  the  Handicapped, 
and  HUD.  The  current  version  of  these 
standards  was  published  in  1986  and  is 
referred  to  as  "ANSI  A117.1-19e6". 

The  preamble  of  the  proposed  rule 
explained  that  whenever  ANSI  A117.1  is 
used  in  Subpart  D,  the  reference  is  to  die 
most  recently  published  edition  of  ANSI 
A117.1  as  of  the  date  bids  for 
constraction  of  a  particular  building  are 
solidted.  A  number  of  commenten 
suggested  that  thia  statement  should 
appear  in  the  text  of  the  regulation. 
Other  commenten  objected  that  an 
"open-ended"  reference  to  future  ANSI 
standards  represents  an  unlawful 
delegation  of  the  Department's 
rulemaking  authority.  According  to 
these  commentera,  HUD  should  refer  to 
a  specific  edition  of  the  AMSI  standards 
in  its  rule  and  should  incorporate  future 
editions  only  through  rulemaking 
proceedings.  Because  of  this  concern  the 
definition  of  ANSI  A117.1  in  the  final 
rule  is  defmed  as  the  1986  edition  of 
ANSI  ("ANSI  A117.1-19e6. ").  The 
Department  intends  to  profKwe  to 
amend  the  definition  of  ANSI  as  future 
editions  of  ANSI  are  published. 

"Building"  means  a  structure,  fadlity 
or  the  portion  thereof  that  contains  or 
serves  one  or  more  dwelling  units.  For 
example,  a  stracture  that  serves  one  or 
more  dwelling  units  includes  a  stracture 
containing  recreational  facilities  for 
residents  of  an  apartment  complex.  A 
substantial  number  of  comments  were 
received  on  this  definition  as  it  applies 


to  townhouses.  The  application  of 
Subpart  D  to  townhouses  is  discussed  in 
connection  with  the  definition  of  the 
term  "covered  multifamily  dwellings". 
The  definition  of  "building"  has  not 
been  changed  fit)m  the  proposed  rule. 
"Common  use  areas"  means  rooms, 
spaces  or  elements  inside  or  outside  a 
building  that  are  made  available  for  the 
use  of  residents  of  a  building  or  the 
guests  tlMsreof.  The  proposed  rule  cited 
as  examples  of  common  areas  hallways, 
lounges,  lobbies,  laundry  rooms,  refuse 
rooms  and  passageways  among  and 
between  buildings.  A  number  of 
commenten  suggested  that  mailrooms 
and  recreational  areas  be  added  to  this 
list  Other  commenten.  including  the 
National  Apartment  Assodation.  argued 
that  the  definition  should  not  indude 
"public  amenities"  such  as  swimming 
pools,  Jacuzzis,  hot  tubs,  saunas  or 
exerdse  facilities.  They  suggest  that  the 
legislative  history  is  silent  with  respect 
to  such  facilities. 

The  definition  of  common  use  areas  in 
the  rule  is  a  dose  adaptation  of  the 
definition  of  the  term  "common  use"  in 
ANSI  A117.1-1986.  Since  the  Ad  makes 
specific  reference  to  ANSI,  the 
Department  believes  that  Congress 
intended  that  the  ANSI  definition  apply. 
Furthermore,  the  House  Report  states 
that  the  Act's  requirement  that  the 
public  and  commm  use  portions  of 
covered  multifamily  dwellings  be 
readily  accessible  to  and  usable  by 
handicapped  persons  "means  that 
hallways,  lounges,  lobbies,  passageways 
among  and  between  buildings  and  other 
common  areas  and  facilities  not  contain 
barriere  to  entrance  and  use  by 
handicapped  persons."  House  Report  at 
26  (emphasis  supplied).  Mailrooms  and 
recreational  areas  can  fairly  be  read  as 
falling  within  this  description. 
Therefore,  these  two  additional 
examples  have  been  added  to  the  list  of 
common  use  areas  because  they  fall 
within  the  definition.  The  list  in  the  final 
rule  is  illustrative  and  not  exdusive.  In 
this  regard,  the  Department  notes  that 
the  House  Report  states  that  the  Ad 
does  not  require  that  all  entrances  to 
public  and  common  use  areas  be  made 
accessible  to  handicapped  persons. 
Rather,  the  Act  requires  that  "one 
regular  entrance  to  such  areas  be 
accessible  to  handicapped  persons  for 
the  same  purpose  for  which  it  is  used  by 
othere."  Id.  Further,  the  Act  does  not 
require  that  amenities  be  installed.  "The 
intent  of  the  language  is  that  only  if  such 
amenities  are  provided,  then  they  must 
be  readily  accessible  to  and  usable  by 
handicapped  persons."  Id. 

A  "covered  multifamily  dwelling" 
means  buildings  consisting  of  4  or  more 
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dwelling  unit*  if  such  building*  havt  on« 
or  mora  •levator*;  and  ground  floor 
dwelling  unit*  in  other  buildings 
consisting  of  4  or  mora  dwrelling  units. 
The  preamble  of  the  proposed  rule 
explained  that  a  single  structura 
consisting  of  S  two-story  townhouses  is 
not  a  "covered  multifamily  dwelling"  if 
the  units  do  not  have  elevators,  because 
the  entira  dwelling  unit  is  not  on  the 
ground  floor.  In  contrast,  a  single-story 
townhouse  is  a  covered  multifamily 
dwelling.  A  number  of  commenters 
agreed  with  this  Interpratation:  some 
raasoned  that  townhouses  era  not 
multifamily  buildings  because  each  unit 
typically  has  a  separate  outside 
entrance. 

Other  commentera  objected  to  this 
interpratation,  arguing  that  townhouses 
ara  covered  because  Congress  intended 
that  then  be  a  broad  interpratation  of 
the  Act.  They  believe  that  Congress 
intended  to  exempt  otherwise  covered 
dwellings  from  sccessibility 
raquiraments  only  if  no  part  of  the 
dwelling  unit  touched  the  ground  floor. 
These  commentera  cited  in  support  of 
their  poeition  s  statement  made  by 
Senator  Kennedy  during  the  Senate 
debate  on  the  Act.  in  which  he  referred 
to  the  need  to  make  the  ground  floor  of 
multi-level  housing  accessible  so  that 
fHends  and  ralatives  with  mobility 
impairments  can  visit  Specifically. 
Senator  Kennedy  stated  as  follows: 
'This  legislation  does  not  affect  the 
single-family  home.  What  we  ara  talking 
about  is  the  multifamily  dwelling  with 
four  or  mora  units.  You  only  have  to 
meet  these  very  simple  (accessibility) 
requiraments  if  you  actually  have  an 
elevator,  or,  if  you  do  not  hiave  an 
elevator,  only  the  bottom  floor  unJt  is 
covered."  134  Cong.  Rec  S.  10638  (daily 
ed.  August  2. 1868)  (emphasis  added). 
Senator  Kennedy's  later  raference  to  the 
importance  of  making  units  accessible 
so  that  friends  and  ralatives  can  visit 
was  in  response  to  Senator  Humphrey's 
proposal  to  limit  the  scope  of  the  Act's 
accessibility  requiraments  to  20  percent 
of  the  units.  Id.  The  Department  believes 
that  the  Senate  debate  referenced  ^ 
these  commentera  supports  its 
interpratation  because  Senator  Kennedy 
spoke  of  "bottom  floor  units."  The  firat 
floor  of  s  multi-story  townhouse  is  not  a 
bottom  floor  unit  because  the  entira  unit 
Is  not  on  the  bottom  or  ground  floor. 

Most  significantly,  the  accessibility 
reouiraments  of  the  Act  itself  extend 
only  to  "ground  floor  units"  in  buildings 
without  elevstore.  The  commentera' 
position  would  requira  readiitg  "ground 
floor  units"  as  "ground  floor  portion$  of 
units."  The  Act  also  requires  that  all 
premises  within  covered  multifamily 


dwellings  have  an  accessible  route  into 
and  through  the  dwelling.  A  "covered" 
townhouse  of  mora  than  one  story 
would  in  moet  cases  requira  an  elevator 
in  order  to  provide  an  accessible  route 
throughout.  This  result  would  make  the 
Act's  distinction  between  buildings  with 
elevaton  and  buildings  without 
elevatora  meaningless.  Beyond  this,  the 
House  Report  (at  p.  25)  makes  it  clear 
that  the  Act  was  not  Intended  to  requira 
the  installation  of  elevators. 

For  these  reasons  the  Department 
continues  to  believe  that  to«vnhouses 
consisting  of  more  than  one  story  ara 
covered  only  if  they  have  elevaton  and 
if  there  are  four  or  more  such 
townhouses.  Accordingly,  the  definition 
of  "covered  multifamily  dwellings"  in 
the  final  rule  is  unchanged  ftom  the 
proposed  rule. 

"Dwelling  unit"  was  defined  in  the 
proposed  rule  as  "any  building,  structure 
or  portion  thereof,  which  is  occupied  as. 
or  designed  or  intended  for  occupancy 
as,  a  residence  by  one  peraon  or  family." 
53  FR  45029  (November  7, 1968).  A 
significant  number  of  comments, 
including  comments  submitted  by 
Senaton  Kennedy  and  Specter  and 
Representative  Edwards,  were 
concerned  that  the  phrase  "one  person 
or  family"  would  be  too  restrictive  in 
that  individuals  with  handicaps  may 
require  a  personal  attendant  to  Uve  «vith 
them,  or  may  find  It  beneficial  to  live 
with  another  individual,  who  is  or  is  not 
also  handicapped.  For  example,  an 
individual  with  a  disability  may  Hve 
writh  an  attendant  who  is  not  a  member 
of  his  or  her  family.  Other  commentera 
were  concerned  that  the  definition  of 
"dwelling  unit"  is  too  similar  to  the 
definition  of  "dwelling"  in  i  100.2a  They 
found  the  similarity  confusing.  In  order 
to  acconunodate  these  concerns  the 
definition  of  "dwelling  unit"  has  been 
revised  substantially  in  the  final  rule. 
The  final  rule  defines  "dwelling  unit"  as 
"a  single  unit  of  residence  for  a  family 
or  one  or  more  persons."  The  definition 
in  the  final  rule  siso  contains  a  more 
comprehensive  list  of  examples  of 
dwelling  units  in  order  to  further  clarify 
the  types  of  units  that  may  be  covered. 
Examples  of  dwelling  units  include  a 
single  family  home  and  an  apartment 
unit  within  an  apartment  building.  In 
other  types  of  dwellings  (as  defined  in 
1 100.20)  in  which  sleeping 
accommodations  are  provided  but 
toileting  or  cooking  facilities  are  shared 
by  occupants  of  more  than  one  room  or 
portion  of  the  dwelling,  rooms  In  which 
people  sleep  ere  "dwelling  units".  For 
exsmple.  dormitory  rooms  and  sleeping 
accommodations  intended  for 


occupancy  as  a  residence  in  sheltera  for 
homeless  persons  are  "dwelling  units". 

"Firet  occupancy"  means  a  building 
that  has  never  before  been  used  for  any 
purpose.  This  definition  is  unchanged 
from  the  proposed  rule.  A  number  of 
commentera  stated  that  HUD  should 
state  explicitly  that  substantial 
rehabilitation  is  not  covered.  The 
Department  beheves  that  the  definition 
clearly  excludes  a  substantially 
rehabilitated  building  because  one  could 
not  reasonably  argue  that  such  a 
building  "has  never  before  been  used  for 
any  purpose." 

"Ground  floor"  means  any  floor  of  a 
building  with  a  building  entrance  on  an 
accessible  route.  A  building  may  have 
more  than  one  ground  floor.  This 
definition  was  the  subject  of 
considerable  public  comment.  Many 
commentera  interpreted  the  proposed 
rule  as  requiring  that  covered  buildings 
have  more  than  one  ground  floor.  This  is 
not  what  the  Department  proposed. 
Section  100.205(a)  requires  that  covered 
multifamily  dwellings  for  firat 
occupancy  after  March  13, 1991.  be 
designed  and  constructed  to  have  at 
least  one  building  entrance  on  an 
accessible  route  unless  it  is  impractical 
to  do  so  because  of  the  terrain  or 
unusual  characteristics  of  the  site.  The 
regulation  does  not  require  that  any 
building  have  more  than  one  ground 
floor,  a  covered  building  with  one 
building  entrance  on  an  accessible  route 
(/.«..  ground  floor)  satisfies  the 
requirements  of  the  regulation  with 
regard  to  accessibility  to  the  building. 
However,  if  a  covered  building  in  fact 
has  more  than  one  floor  with  a  building 
entrance  on  an  accessible  route,  then 
the  rule  requires  that  the  units  on  each 
floor  with  an  accessible  building 
entrance  satisfy  the  Act's  accessibility 
requirements. 

Other  commentera  correctly 
Interpreted  the  proposed  rule  as 
requiring  that  there  be  one  building 
entrance  on  an  accessible  route  but 
nonetheless  argued  that  even  ifm 
particular  building,  because  of  the 
terrain,  has  accessible  entrances  to 
more  than  one  floor,  the  units  on  only 
one  such  floor  should  be  required  to 
meet  the  Act's  accessibility 
requirements.  The  Department  does  not 
believe  that  Congress  intended  to 
exempt  from  the  Act's  accessibility 
requirements  dwelling  units  that  are  on 
a  floor  of  a  building  that  can  be  entered 
through  a  building  entrance  on  an 
accessible  route.  If  a  building  does  not 
have  an  elevator,  then  all  of  the  units  on 
accessible  floora  must  meet  the  Act's 
accessibility  requirements. 


Definition  of  "Handicap".  The  term 
"handicap"  means,  with  respect  to  a 
person,  a  physical  or  mental  impaimient 
which  substantially  limits  one  or  more 
of  such  person's  major  life  activities;  a 
record  erf  having  such  an  impainnent;  or 
being  regarded  as  having  sudi  an 
impainnent.  However,  this  terra  does 
not  include  current  illegal  use  of  or 
addiction  to  a  controlled  substance.  The 
term  also  does  not  include  an  individual 
solely  because  that  individual  is  a 
transvestite.  Paragraphs  (a),  (b),  (c)  and 
(d)  of  the  definition  darify  the  key 
pluvses  in  the  definition:  "physical  or 
mental  impairment";  "major  life 
activities";  "has  a  record  of  sudi  an 
impainnent";  and  'is  regarded  as  having 
an  impairment". 

A  substantial  number  of  comments 
were  received  on  the  definition  of 
"handicap"  in  the  proposed  rule.  They 
fall  generally  into  two  different  groups. 
One  group  of  commenters,  induding 
the  National  Assodation  of 
Homebuildera  and  the  National 
Assodation  of  Realtors,  requested  that 
paragraphs  (a),  (b),  (c)  and  (d)  of  the 
definition  in  the  proposed  rule  be 
deleted.  These  commentera  are 
concerned  that  these  paragraphs 
broaden  the  definition  of  handicap  "far 
beyond"  the  intent  of  Congress  as 
expressed  in  the  plain  language  of  the 
statute.  Moreover,  they  are  concerned 
that  the  definition  of  hiandicap  is  so 
broad  that  housing  providen  will  be 
powerless  to  exdude  handicapped 
persons  with  a  tendency  toward 
antisocial  or  dangerous  behavior. 

With  the  exception  of  current  illegal 
use  of  or  an  addiction  to  a  controlled 
substance,  the  definition  of  "handicap" 
in  the  Act  is  very  similar  to  the 
definition  of  the  term  "individual  with 
handicaps"  in  the  Rehabilitation  Act  of 
1973. 29  U.S.C  706.  Congress  intended 
that  the  definition  of  "handicap"  in  the 
Fair  Housing  Amendments  Act  be 
interpreted  in  a  manner  that  is 
consistent  with  regulations  interpreting 
the  meaning  of  the  similar  provision 
foimd  in  section  504  of  the 
Rehabilitation  Act  of  1973,  29  U.S.C  794. 
House  Report  at  22;  134  Cong.  Rec. 
S10492  (daily  ed.  August  1. 1968) 
(statement  of  Sen.  Chafee);  134  Cong. 
Rec  H468g  (daily  ed.  June  23, 1988) 
(statement  of  Rep.  Pelosi):  134  Cong. 
Rec.  H4612  (daily  ed.  June  22, 1988) 
(statement  of  Rep.  Schroeder). 

Section  504  of  the  Rehabilitation  Act 
prohibits  discrimination  against 
otherwise  qualified  individuals  with 
handicaps  in  programs  or  activities 
receiving  federal  finandal  assistance  as 
well  as  in  federally  conducted  programs 
and  activities.  The  Department  of 
Justice's  section  504  coordination 


regulation  for  federally  assisted 
programs  is  at  28  CFR  Part  41.  HUD's 
section  504  regulation  for  federally 
assisted  programs  is  at  24  CFR  Part  8. 
Paragraphs  (a),  (b),  (c)  and  (d)  of  the 
definition  of  "handicap"  dosely  follow 
the  definitions  of  these  key  phrases  used 
in  regulations  interpreting  section  504.  In 
light  of  the  dear  legislative  history 
indicating  that  Congress  intended  that 
the  definition  of  "handicap"  be  fully  as 
broad  as  that  provided  by  die 
Rehabilitation  Act  the  Department  does 
not  believe  that  it  would  be  appropriate 
to  delete  paragraphs  (a),  (b).  (c)  and  (d) 
from  the  definition. 

Some  of  the  commentera  who 
requested  this  change  appear 
erroneously  to  assume  thiat  a  housing 
provider  must  admit  any  peraon  who 
has  a  handicap  as  defined  in  the  rule. 
Hiis  is  not  the  case,  just  because  an 
applicant  for  housing  has  a  handicap 
does  not  predude  a  housing  provider 
from  lawfriUy  rejecting  that  particular 
applicant.  For  example,  alcoholism  is 
considered  a  "physical  or  mental 
impainnent"  and  therefore  alcoholics 
frequentiy  will  fall  within  the  definition 
of  "handkap".  However,  the  fact  that 
alcoholism  may  be  a  handicap  does  not 
mean  that  housing  providen  must  ignore 
this  condition  in  determining  whether  an 
applicant  for  housing  is  qualified.  On  the 
contrary,  a  housing  provider  may  hold 
an  alcoholic  to  the  same  standard  of 
performance  and  behavior  (e.^.,  tenant 
selection  criteria)  to  which  it  holds 
othera,  even  if  any  unsatisfactory 
performance  or  behavior  is  related  to 
the  applicant's  alcoholism.  In  other 
words,  while  an  alcoholic  may  not  be 
rejected  by  a  housing  provider  because 
of  his  or  her  alcoholism,  the  behaviorial 
manifestations  of  the  condition  may  be 
taken  into  consideration  in  determining 
whether  or  not  he  or  she  is  qualified. 
Thus,  a  housing  provider  may  judge 
handicapped  persons  on  the  same  basis 
it  judges  all  other  applicants  and 
residents.  A  housing  provider  may 
consider  for  all  applicants,  including 
handicapped  applicants,  such  concerns 
as  past  rental  history,  violations  of  rules 
and  laws,  a  history  of  disruptive, 
abusive,  or  dangerous  behavior. 
However,  a  housing  provider  may  not 
treat  handicapped  applicants  or  tenants 
less  favorably  than  otiier  applicants  or 
tenants.  For  example,  a  housing  provider 
may  not  presume  that  applicants  with 
handicaps  are  less  likely  to  be  qualified 
than  applicants  without  handicaps. 

Another  group  of  commenters  asked 
HUD  to  darify  that  persons  who  are 
infected  widi  the  Human 
Immunodefidency  Virus  ("HTV"  or 
"AIDS  vims")  are  nnderatood  to  be 
persons  with  a  "handicap"  protected  by 


the  Act  The  legislative  history  of  tba 
Act  contains  numerous  statements  that 
HIV-infeded  individuals  are  covered  by 
the  Act  See  House  Report  at  22,  n.  55: 
134  Coi^  Rec.  H4922  (daily  ed.  June  28k 
1986)  (statement  of  Rep.  Owois);  134 
Cong.  Rec.  at  H4221  (daily  ed.  June  2a 
1988)  (statement  of  Rep.  Waxoian):  134 
Cong.  Rec.  H4612  (daily  ed.  June  22. 
1968)  (statement  of  Rep.  Schroeder);  134 
Cong.  Rec  H4613  (daily  ed.  June  22, 
1988)  (statement  of  Rep.  Coelho);  134 
Cong.  Rec  H4689  (daily  ed.  June  23, 
1988)  (statement  of  Rep.  Pelosi).  In 
addition,  the  Office  of  L^al  Coonad  of 
the  U.S.  Department  of  Justice  issued  an 
opinion  dated  September  17, 1988 
conduding  that  section  504  of  the 
RehabiUtation  Ad  of  1973  protects 
symptomatic  and  asymptomatic  HIV- 
infected  individuals  against 
discrimination  in  any  covered  program 
or  activity  on  die  basis  of  any  actual 
past  or  perceived  effed  of  HIV  infection 
that  substantially  limits  any  major  life 
activity,  so  long  as  die  HIV-infected 
individual  is  "otherwise  qualified"  to 
participate  in  the  program  w  activity,  as 
determined  under  the  "otherwise 
qualified"  standard  set  forth  by  the  US. 
Supreme  Court  in  School  Board  of 
Nassau  County  v.  Arline.  107  S.  Ct  1123 
(1987)  [Arline).  This  opinion  is 
significant  because,  as  previously  noted, 
the  legislative  history  of  the  Fair 
Housing  Amendments  Act  makes  it 
dear  that  Congress  intended  die  same 
definition  of  the  term  handicap  that 
applies  under  section  504  to  apply  to  the 
Fair  Housing  Act.  In  light  of  these 
authorities,  the  Department  has  added 
"Human  Immunodeficiency  Virus 
infection"  to  the  illustrative  list  of 
"physical  or  mental  impairments"  in  the 
final  rule's  definition  of  handicap. 

"Interior"  means  die  spaces,  parts, 
components  or  elements  of  an  individual 
dwelling  unit  The  comments  received 
relative  to  this  definition  are  discussed 
in  connection  with  comments  received 
on  §  100.203  of  die  proposed  rule 
relating  to  modifications  of  existing 
premises.  The  definition  of  "interior" 
has  not  been  changed  from  the  proposed 
rule. 

"Premises"  means  the  interior  or 
exterior  spaces,  parts,  components  or 
elements  of  a  building  or  a  dwelling  unit 
induding  individual  dwelling  units  and 
the  public  and  common  use  areas  of  a 
building.  The  comments  received 
relative  to  this  definition  are  discussed 
in  connection  with  the  comments 
received  on  {  100.203  of  the  proposed 
rule  rdating  to  modifications  of  existing 
ptemises.  The  definition  has  noi  been 
changed  from  the  proposed  rule. 
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Section  100202  C«n«nl  prohibition$ 
Qgainal  diMcrimination  becauae  of 
handicap. 

Section  101X202  contains  the  general 
prohibitiona  against  diacrimlnation 
because  of  handicap  and  serves  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  subpart  The  remaining 
sections  of  Subpart  D  explain  in  greater 
detail  what  conduct  is  discriminatory. 
Thus,  whenever  a  person  has  violated 
any  of  the  subsequent  sections  of 
Subpart  D,  that  person  has  also  violated 
1100202 

Paragraph  (a)  is  unchanaed  from  the 
propoeed  rule.  It  restates  the  Fair 
Mousing  Amendments  Act's  mandate  of 
nondiscrimination  in  the  sale  or  rental 
of  dwellings.  Under  paragraph  (a),  it  is 
unlawful  to  discriminate  against  any 
person  in  the  sale  or  rental  of.  or  to 
otherwise  make  unavailable  or  deny,  a 
dwelling  to  any  buyer  or  renter  because 
of  a  handicap  of  that  buyer  or  renter,  a 
person  raaiding  in  or  intending  to  reside 
in  that  dwelling  after  it  is  so  sold, 
ranted,  or  made  unavailable,  or  any 
person  associated  with  that  buyer  or 
renter. 

Paragraph  (b)  la  alao  unchanged  from 
the  proposed  rule.  It  restates  that  Act's 
ban  of  discrimination  in  the  (ernis. 
conditions,  or  privileges  of  the  sale  or 
rental  of  a  dwelling.  Paragraph  (b) 
makes  it  unlawful  to  discriminate 
against  any  person  in  the  terms, 
conditions,  or  privileges  of  the  sale  or 
rental  of  a  dwelling,  or  in  the  provision 
of  services  or  facilities  in  connection 
with  such  dwelling  because  of  a 
handicap  of  that  buyer  or  renter,  a 
person  residing  In  or  intending  to  reside 
in  that  dwelling  after  it  is  so  sold, 
rented,  or  made  available,  or  any  person 
associated  with  that  person. 

Land  Um  and  Zoning  Rulea  and 
Practicet.  The  thrust  of  the  public 
comments  received  on  the  general 
prohibitions  in  paragrapha  (a)  and  (b)  is 
that  the  rule  does  not  addreaa  explicitly 
discriminatory  local  land  uae,  health 
and  safety,  and  toning  rules  that 
"eliminate"  community  housing 
opportunities  for  persons  with 
disabilities.  Iliese  conunenters  ssk  that 
the  DefMrtment  add  to  the  regulation  a 
prohibition  on  rules  and  practices  which 
establish  unique  requirements  for 
housing  for  persons  with  disabilities  and 
which  create  barriera  to  the 
development  of  such  housing.  These 
commenters  correctly  point  out  that  the 
House  Report  discusses  such  matters  in 
considerable  detail.  Specifically,  the 
House  Report  states  that  the  prohibition 
against  discrimination  against  those 
with  handicaps  was  Intended  to  apply  to 
zoning  decisions  and  practices:  'The 


Act  is  intended  to  prohibit  the 
application  of  special  restrictive 
covenants,  and  conditional  or  special 
use  permits  that  have  the  effect  of 
limiting  the  ability  of  such  individuals  to 
live  in  the  residence  of  their  choice  in 
the  community."  House  Report  at  24. 

The  Department  does  not  believe  that 
it  would  be  appropriate  to  address  the 
Issue  in  these  regulations.  This  concern 
is  heightened  since,  under  section 
810(g)(2)(C)  of  the  Fair  Housing  Act.  as 
amended.  If  the  Secretary  deteimines 
that  a  matter  Involves  the  legality  of  any 
State  or  local  zoning  or  other  land  use 
law  or  ordinance,  the  Secretary  shall 
Immediately  refer  the  matter  to  the 
Attorney  General  for  appropriate  action 
under  section  814  of  the  Fair  Housing 
Act.  Since  the  Secretary  has  no  power  to 
issue  a  charge  of  discrimination  in 
mattera  involving  zoning  or  other  land 
use  law.  the  Department  believes  that  it 
is  inappropriate  to  address  this  specific 
Issue  In  these  regulations.  However.  It 
should  be  noted  that  failing  or  refusing 
to  provide  municipal  services  for 
dwellings  or  providing  such  services 
differently  because  of  race,  color, 
religion,  sex.  handicap,  familial  status  or 
national  origin  is  a  violation  of 
1 100.70(c)(e)  of  these  regulations. 

Applicant  Selection  Inquiries. 
Paragraph  (c)  is  an  adaptation  of  the 
"pre-employment  Inquiries"  provision  in 
the  section  504  regulations:  it  prohibits 
Inquiries  to  determine  whether  an 
applicant  for  a  dwelling,  a  person 
Intending  to  reside  in  that  dwelling  after 
It  la  sold,  rented  or  made  available,  or 
any  person  associated  writh  that  person 
has  a  handicap  or  to  make  inquiry  as  to 
the  nature  or  severity  of  a  handicap  of 
such  person. 

Paragraph  (c)  also  states  that  it  does 
not  pn^iibit  five  types  of  inquiries, 
provided  these  Inquiries  are  made  of  all 
applicants,  whether  or  not  they  have 
handicaps.  Paragraph  (c)  resulted  in 
considerable  public  comment 

Paragraph  (c)(1)  clarifies  that  a 
housing  provider  may  Inquire  into  an 
applicant's  ability  to  meet  the 
requirements  of  ownerehlp  or  tenancy. 
Commenters  generally  considered  this 
particular  inquiry  helpful  In  providing 
guidance  to  tmth  housing  providere  and 
housing  applicants. 

Paragraph  (c)(2)  states  that  paragraph 
(c)  does  not  prohibit  Inquiry  to 
determine  whether  an  applicant  is 
qualified  for  a  dwelling  tliat  is  available 
only  to  persons  with  handicaps  or  to 
persons  with  a  particular  type  of 
handicap.  Paragraph  (c)(3)  provides  that 
paragraph  (c)  does  not  prohibit  an 
inquiry  to  determine  whether  an 
applicant  for  a  dwelling  Is  qualified  for  a 


priority  available  to  persons  with 
handicaps  or  to  persons  with  a 
particular  type  of  handicap.  These  two 
inquiries  where  criticized  by 
organizations  representing  persons  with 
disabilities,  including  the  Consortium  for 
Citizens  with  Developmental 
Disabilities.  These  commenters  fear  that 
such  inquiries  will  be  abused  by  housing 
providere  as  a  means  of  Impermissibly 
inquiring  about  the  extent  or  severity  of 
a  disability.  Nonetheless,  some  of  these 
commentera  recognized  that  the  ability 
to  make  these  inquiries  often  is 
necessary  to  determine  eligibility  for 
government  housing  programs;  for 
example,  some  Federal  and  State 
housing  is  designed  for,  and  occupied 
by.  persons  with  handicaps.  Only 
persons  «vith  handicaps  are  eligible  to 
live  in  such  dwellings.  Beyond  this,  as 
the  Department  explained  in  the 
proposed  rule,  the  Fair  Housing 
Amendments  Act  does  not  prohibit  the 
exclusion  of  non-handicapped  persons 
from  dwellings.  A  privately  owned 
unsubsidized  housing  facility  may 
lawfully  restrict  occupancy  to  persons 
«vlth  handicaps.  The  owner  or  operator 
of  such  a  housing  facility  must  therefore 
lie  permitted  to  inquire  of  applicants  to 
determine  whether  they  have  a 
handicap  for  the  purpose  of  determining 
eligibility. 

A  housing  provider  may  also  choose 
to  offer  some  or  all  of  its  units  to 
persons  with  handicaps  on  a  priority 
basis  and  may  inquire  whether 
applicants  qualify  for  such  a  priority. 
For  example,  a  housing  provider  may 
offer  accessible  units  to  persons  with 
mobility  impairments  on  a  priority  basis 
and  may  ask  applicants  whether  they 
have  a  mobility  impairment  which 
would  qualify  them  for  such  a  priority 
but  may  not  in  such  circumstances  ask 
applicants  whether  they  have  other 
types  of  impairments. 

After  carefully  considering  the 
conunents  received  the  Department 
continues  to  believe  that  the  inquiries 
permitted  by  paragraphs  (c)  (2)  and  (3) 
are  consistent  with  the  Act  and  that  the 
benefits  of  permitting  these  inquiries 
outweigh  the  potential  for  abuse, 
because  the  circumstances  in  which 
such  inquiries  can  be  made  are  carefully 
circumscribed.  A  dwelling  must  either 
be  available  only  to  persons  with 
handicaps  or  to  persons  with  a 
particular  type  of  handicap  or  the 
dwelling  must  genuinely  be  available  on 
a  priority  basis  to  persons  with  a 
handicap  or  to  persons  with  a  particular 
type  of  handicap.  Otherwise,  such  an 
inquiry  cannot  be  made. 

Paragraph  (c)(4]  provides  that 
paragraph  (c)  does  not  prohibit  inquiring 


whether  an  appPicant  for  a  dwelling  is  a 
ctirrent  illegal  abuser  of  or  addict  to  a 
controlled  substance.  The  deHnition  of 
"handicap"  in  the  Fair  Housing 
Amendments  Act  does  not  include 
current,  illegal  use  of  or  addiction  to  a 
controlled  substance.  See  House  Report 
at  30.  Paragraph  (c)(4)  was  not  the 
subject  of  substantial  comment  and  is 
unchanged  from  the  proposed  rule. 

Paragraph  (c)(5)  provides  that 
paragraph  (c)  does  not  prohibit  inquiring 
whether  an  applicant  has  been 
convicted  of  the  illegal  manufacture  or 
distribution  of  a  controlled  substance. 
Section  807(b)(4)  of  the  Fair  Housing  Act 
states  that  nothing  in  the  Act  prohibits 
conduct  against  a  person  because  such 
peraon  has  been  convicted  by  any  court 
of  competent  jurisdiction  of  the  Illegal 
manufacture  or  distribution  of  a 
controlled  substance.  Paragraph  (c)(5) 
was  not  the  subject  of  substantial 
comment  and  is  unchanged  from  the 
proposed  rule. 

Paragraph  (d)  restates  new  section 
804(f)(g)  of  the  Fair  Housing  Act  which 
provides  that  nothing  in  section  804(f) 
requires  that  a  dwelling  be  made 
available  to  an  individual  whose 
tenancy  would  constitute  a  direct  threat 
to  the  health  or  safety  of  other 
individuals  or  whose  tenancy  would 
result  in  substantial  physical  damage  to 
the  property  of  othera.  This  paragraph 
was  criticized  by  organizations 
representing  disabled  persons  because  it 
simply  repeats  the  statutory  language 
and  provides  no  guidance  concerning  its 
proper  implementation.  Furthermore,  the 
placement  of  the  language  contained  in 
paragraph  (d)  was  questioned,  in  that  it 
follows  a  list  of  questions  that  housing 
providere  are  permitted  to  ask  to 
determine  the  qualifications  of 
applicants.  These  commenters  fear  that 
the  absence  of  any  detail  beyond  the 
statutory  language  might  suggest  that  a 
housing  provider  need  not  follow  any 
objective  method  for  determing  that  an 
applicant  "would  constitute  a  direct 
threat  to  the  health  or  safety  of  other 
individuals."  At  the  same  time,  these 
commentera  recognized  that  the 
preamble  of  the  proposed  rule  contained 
considerable  explanation  of  paragrai^ 
(d).  53  FR  45001-02  (November  7. 1988). 
The  preamble  discussion  was 
considered  by  these  commentera  to  be 
consistent  with  the  intent  of  the  statute. 
A  number  of  commentera  suggested  that 
the  preamble  language  be  incorporated 
in  the  rule. 

On  the  other  hand,  organizations 
representing  housing  providera  are 
concerned  tfiat  property  ownera  ot 
managere  will  not  be  able  to  determine 
whether  or  not  an  applicant  poses  a 


threat  to  the  safety  of  othere  without 
substantial  amounts  of  information  and 
that  they  ultimately  will  be  subject  to 
increased  liability.  They  ask  that  the 
regulations  be  revised  expressly  to 
permit  a  property  owner  or  manager  to 
inquire  into  a  prospective  tenant's 
"history  of  antisocial  behavior  or 
tendencies."  Alternatively,  it  was 
suggested  that  HUD  promulgate  a 
regulation  that  absolves  a  property 
owner  or  manager  of  liability  for  any 
injury  caused  by  reason  of  a  condition 
of  a  person  with  a  handicap. 

The  Department  does  not  believe  that 
it  is  necessary  or  appropriate  to 
incorporate  detail^  preamble  language 
discussing  the  Supreme  Court  decision 
in  School  Board  of  Nassau  County  v. 
Arline,  107  S  Ct  1123  (1987),  into  the 
r^ulation.  This  is  especially  true  since 
the  case  law  in  this  area  continues  to 
develop  at  a  relatively  rapid  pace. 
However,  the  Department  wishes  to 
stress  that  it  will  interpret  and  enforce 
paragraph  (d)  consistent  with  the 
discussion  in  the  preamble  of  the 
proposed  rule  and  envolving  case  law. 

llie  Department  also  does  not  believe 
that  it  would  be  appropriate  to  revise 
S  100.202  expressly  to  permit  inquiries 
into  "antisocial"  behavior  or 
"tendencies."  Language  such  as  this 
might  well  be  seen  as  creating  or 
permitting  a  presumption  that 
individuals  with  handicaps  generally 
pose  a  greater  threat  to  the  health  or 
safety  of  others  than  do  individuals 
without  handicaps.  Such  a  presumption 
is  unwarranted  and  would  run  counter 
to  the  intent  and  purpose  of  the  Act 
House  Report  at  28.  Likewise,  a 
regulatory  provision  stating  that  housing 
provides  shaU  not  be  liable  for  personal 
injury  or  property  damages  caused  by 
reason  of  another  person's  handicap 
could  also  be  seen  as  creating  a 
presumption  that  persons  with 
handicaps  are  more  likely  to  pose  a 
threat  to  persons  or  property  that  are 
other  persons  and  would  run  counter  to 
the  intent  of  the  Act  since  Congress 
made  no  such  presumption.  For 
example,  the  House  Committee  on  the 
Judiciary  stated  that  it  did  not  "foresee 
that  the  tenancy  of  any  individual  with 
handicaps  would  pose  any  ride  much 
less  a  significant  risk,  to  the  health  at 
safety  of  oUiers  by  the  status  of  being 
handicapped  *  *  *."  Id. 

For  these  reasons.  { 100.202  is 
unchanged  from  the  proposed  rule. 

Section  100.203   Reasonable 

modifications  of  existing  premise. 

Paragraph  (a)  implements  section 
804(f)(3)(A)  of  the  Fair  Housing  Act  as 
amended.  Under  paragraph  (a),  it  is 
illegal  to  refuse  to  permit  a  tenant  with 


disabilities  to  make  reasonable 
modifications,  at  his  or  her  expense,  of 
existing  premises  if  the  proposed 
modifications  are  necessary  for  the  full 
enjoyment  of  the  premises.  In  the  case 
of  a  rental,  the  landlord  may.  where  it  is 
reasonable  to  do  so,  condition 
permission  for  a  modification  on  the 
renter  agreeing  to  restore  the  interior  of 
the  premises  to  the  condition  that 
existed  before  the  modification, 
reasonable  wear  and  tear  excepted. 

Paragraph  (a)  allows  reasonable 
modifications  at  the  expense  of  the 
individual  vtrith  handicaps  to  existing 
"premises".  "Premises"  is  defined  in 
S  100.201  to  mean  the  interior  or  exterior 
parts,  components  or  elements  of  a 
building  or  a  dwelling  unit  including  the 
pubUc  and  common  use  areas  of  a 
building.  Thus,  an  individual  with 
handicaps  would  be  able,  at  his  or  her 
own  expense,  to  make  reasonable 
accommodations  to  lobbies,  main 
entrances  of  apartment  buildings, 
laundry  rooms  and  other  common  and 
public  use  areas  necessary  to  the  full 
enjoyment  of  the  premises.  The 
Department  proposed  to  define  the  tenn 
"premises"  to  encompass  the  public  and 
common  use  areas  because  it  appears 
that  this  is  what  Congress  intended.  The 
Act  allows  reasonable  modifications  of 
"existing  premises"  if  necessary  to 
afford  the  handicapped  person  full 
enjoyment  of  the  premises.  If  the 
laundry  room  is  not  accessible,  for 
example,  a  person  with  a  mobility 
impairment  will  not  have  "full 
enjoyment"  of  the  premises,  "interior"  is 
defined  as  the  spaces,  parts, 
components  or  elements  of  an  individual 
dwelling  unit 

Restoration  of  Modifications  to  Public 
and  Common  Use  Areas.  The 
Department  specifically  invited  puolic 
comment  on  the  definitions  of  ttie  terms 
"premises"  and  "interior",  especially  in 
light  of  the  fact  that  section  15  of  the 
Fair  Housing  Amendments  Act  provides 
that  in  the  case  of  a  rental  the  landlord 
may,  where  it  is  reasonable  to  do  so. 
condition  permission  for  a  modification 
oa  the  renter  agreeing  to  restore  the 
interior  of  the  premises  to  die  condition 
that  existed  before  the  modification, 
reasonable  wear  and  tear  excepted. 

Many  of  the  conunrats  received  (m 
this  question  were  in  agreement  with  the 
Department's  definiticMis  of  these  terms. 
For  example,  the  American  Institute  of 
Architects  stated  that  since  the  types  of 
modifications  made  to  the  public  and 
common  use  areas  of  a  building's 
interior  are  mi  die  order  of  those  made 
to  the  exterior  of  the  building,  it  would 
not  be  reasonable  for  the  landlord  to 
require  the  tenant  to  restore  such 
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modificationa  lo  the  preexitUng 
condition. 

Other  commenten  argued  that  public 
und  common  use  areas  should  not  b« 
excluded  from  the  reatoration 
requirement,  suggesting  that  the 
interpretation  proposed  by  the 
Department  will  have  the  effect  of 
forcing  owners  to  take  a  nanxiw  view  of 
what  constitutes  a  reasonable 
modification  of  a  public  or  comnon  use 
area. 

After  careful  consideration,  the 
Department  continues  to  believe  that  the 
proposed  rule's  treatment  of  these  issues 
Is  faithful  to  the  statute.  As  the 
Department  stated  in  tha  preamble  of 
the  proposed  rule,  reasonable 
modifications  to  public  and  common  use 
areas  will  not  detract  significantly  from 
the  public  and  common  use  areas 
modified,  and  may  be  of  benefit  to  other 
persons  with  and  without  handicaps. 

Some  commenters  complain«d  that 
the  proposed  rule  did  not  discuss  how  a 
landlord's  responsibiHties  under 
I  lOOJM  to  make  reasonable 
accommodations  mesh  with  I  100l203. 
These  commenters  note  that  1 100i204 
applies  to  sarvicas.  and  tailarpieted  the 
proposed  nim  aa  aaaoninfi  for  example, 
that  if  a  laundry  room  ta  Inaccessible, 
the  only  option  open  to  the  tenant  is  to 
pay  for  physical  ssodtflcatlona 
necessary  to  make  liM  roons  aooossible. 
One  comosenlar  raquoetod  that  tha 
Department  clarify  that  if  the  tenant 
chooses  to  ask  a  friend  to  do  his  or  her 
laundry  io  the  laanchy  rooai.  the 
landlord  must  acconnodato  this 
sitwation  by  wahrtng  any  rule  that 
prohibits  non-taaanta  faoai  gaining 
aocaaa  to  the  laundry  rooat.  TIm 
Department  agrees  that  this  is  the  sort  of 
sooonunodation  required  by  |  loaaos. 

"Security  Dapoajl*. "  The  Rnal 
sentanoa  of  patayaph  (a)  of  the 
propoaad  rale  stated  that  a  landlord  aiay 
not  incraaaa  for  haaoicappad  persona 
any  customarily  requtred  security 
deposit  for  tha  piapoas  ol  securing 
pajrment  for  ssodificetioaa.  The 
DepartsMat  invitod  pabUe  oomnent  on 
thia  ^aaatioa  aa  waU.  S3  FR  45003 
(November  7,  lOn).  and  raoaivad 
subatantial  Goanaiila  aa  belli  aidae  ef 
thlsissaa. 

A  numbm  cl  rn— snters  stated  thalr 
belief  that  a  prohibition  on  an  increased 
sacarity  depoait  for  handicapped 
persona  who  aaka  ssedifiGatioas  at  their 
own  swpanaa  ia  raqaked  by  the  Fair 
Hoaalng  Act  They  point  out  dkat  section 
804(r)(2)  of  Iha  Act  Bsakea  it  unlawful  to 
discriminate  ia  the  teina.  ooaditlona.  or 
privileges  of  the  renlel  of  e  dwelling 
iMceuse  of  kandhaap  ead  stele  that  such 
deposits  should  not  be  aeceasary  and 
wculd  create  an  undue  burden  on 


persons  with  heodicaps  not  intended  by 
the  Act 

On  the  other  side  of  this  issue, 
commenters  speaking  from  the 
standpoint  of  bousing  providers  urged 
the  Department  to  provide  that  a 
landlord  may  require  a  reasonable 
additional  security  deposit  to  secure  a 
renter's  agreement  to  restore  the  interior 
of  the  premises  to  the  condition  that 
existed  before  the  modification, 
reasonable  wear  and  tear  excepted. 
These  conunenters  point  out  that  such  a 
deposit  is  particularly  necessary  in  case 
of  the  occupant's  death,  or  abandonment 
of  the  unit  without  any  notice.  The 
National  Aaaodation  of  Homebuilders 
stated  that  it  ia  staiulard  practice  to 
require  additional  security  deposits  aa  a 
condition  of  a  housing  provider's 
granting  permission  for  modifications  to 
be  made  to  a  dwelling  unit  These 
commenters  argue  that  deposits  are 
necessary  so  that  all  tenants. 
handicapped  and  non-handicapped 
alike,  are  treated  equally  and  (airly. 

Upon  further  cooaideration  of  this 
ouestioa  the  Department  has  come  to 
the  view  that  thia  is  not  truly  a  question 
relating  to  a  traditional  security  depoait 
Security  depoaits  are  generally  paid  at 
the  time  a  tenant  moves  in.  A  tenant 
with  handicaps  may  request  a  landlord's 
permission  to  make  modificationa  at  any 
time.  For  exaaiple,  a  tenant  ouy  become 
disabled  during  his  or  her  tenancy  and 
then  ask  for  permission  to  make 
modifications.  At  this  point  the  tenant 
has  already  paid  any  customarily 
required  security  depoeiL  Further,  the 
Department  agreea  that  there  is  no  basis 
for  requiring  that  handicapped  persona 
pay  a  higher  customarily  required 
security  deposit  than  is  paid  by  non- 
handicapped  persona.  However,  the 
Department  ia  mindful  of  the  financial 
expoaure  of  a  landkird  who  may  be 
required  to  permit  a  tenant  to  make 
extensive  modifications  to  the  interior  of 
a  dwelling  unit  that  can  reasonably  be 
expected  to  interfere  with  the  landlord's 
or  the  next  tenant's  use  and  antoyment 
of  the  premiaas.  Tha  Department 
believes  that  there  are  specific  insteocea 
where  it  would  be  reasonable  for  a 
landlard  to  condition  permission  for 
making  modificationa  on  the  tenant 
paying  into  an  ioleraat  bearing  aacrow 
account  a  raaaoaabla  amount  of  money 
to  ensure  that  funda  will  be  available  to 
pay  for  thoee  realorationa  that  the 
lenent  ia  k jelly  required  to  make  at  the 
end  of  the  tenancy.  Accordingly, 
peragraph  (a)  of  |  ItUiaB  haa  bean 
reviaed  to  reflect  Ibia  view. 

The  third  sentence  of  peragraph  (a) 
continues  lo  state  that  the  landlard  aMy 
not  increase,  for  handicapped  peraona, 
any  customarily  required  security 


deposit.  A  new  fourth  sentence  states 
that,  where  it  is  reasonable  to  do  so,  the 
landlord  may  negotiate  as  part  of  a 
restoration  agreentent  a  provision 
requiring  that  the  tenant  pay  into  an 
interest  bearing  escrow  account,  over  a 
reasonable  time  period,  a  reasonable 
amount  of  money  not  to  exceed  the  cost 
of  restoring  the  modifications.  Tha 
interest  in  any  such  account  shall  accrue 
to  the  benefit  of  the  tenant. 

The  language  added  to  paragraph  (a) 
balances  the  interests  of  a  handicapped 
person  seeking  to  make  modifications  to 
a  dwelling  unit  so  that  he  or  she  will  be 
able  to  live  in  the  unit  with  the  interests 
of  the  landlord  in  assuring  that  all 
required  restorations  are  made  at  the 
end  of  the  tenancy  at  the  expense  of  the 
tenant.  The  new  language  makes  it  clear 
that  escrow  payments  nuy  be 
negotiated  only  where  it  is  reasonable  lo 
do  so.  Thus,  a  landlord  may  not 
routinely  require  that  escrow  payments 
be  made.  Rather,  the  landlord  must 
make  a  case-by-case  determination 
based  upon  such  factors  as  the  extent 
and  nature  of  the  proposed 
modifications,  tha  expected  duration  of 
the  lease,  the  credit  and  tenancy  history 
of  the  individual  tenant,  and  other 
information  that  may  bear  on  the  ri&k  to 
the  landlord  that  the  premises  will  not 
be  restored.  It  can  be  expected  that 
generally  a  tenant  making  extensive 
modifications  to  a  unit  at  his  or  her  own 
expense  will  plan  to  live  in  that  unit  for 
more  than  a  brief  period  of  time.  Both 
the  amount  and  terms  of  the  escrow 
payment  are  subject  to  negotiation 
between  the  landlord  and  the  tenant. 
For  example,  if  the  propoaed 
modifications  which  are  subject  to 
restoration  are  minor  and  the  tenant  has 
a  good  credit  history  or  otherwise  can 
provide  reasonable  assurances  that  he 
or  she  will  be  able  to  ensure  that  the 
restorations  are  carried  out  then  it 
would  not  be  reasonable  for  the 
landlord  to  require  any  payment  On  the 
other  hand,  if  the  tenant  wiahes  to  make 
extenaiva  OMxlifications  that  must  be 
restored  and  has  only  a  "fair"  credit 
history,  or  other  factors  suggest  that  the 
tenant  would  not  be  able  to  ensure  that 
the  restorations  are  carried  out  then  it 
might  be  reaaonable  for  a  landlord  lo 
require  a  payment  Of  course,  the 
landlard  nuy  not  require  that  the  total 
amount  to  be  peid  exceed  the 
reaaoaable  cost  of  restoring  the 
modifications  that  must  be  restored  at 
tha  end  of  the  tenancy.  The  Department 
expects  that  frequently  a  saialler 
amount  wiH  aoffioe  to  protect  the     ^ 
interests  of  the  landlord.  Furthermore, 
latullords  may  not  assuane  that  persons 
with  handicaps  are  less  creditworthy 


than  persons  without  handicaps.  Just 
because  the  facts  warrant  requiring  a 
payment  does  not  mean  that  the 
landlord  may  reasonably  require  that 
the  full  restoration  costs  be  paid  before 
the  modifications  are  even  made. 

If  a  person  with  handicaps  seeking  to 
make  modifications  believes  that  a 
landlord  is  unreasonably  withholding 
permission  to  make  the  requested 
modifications  or  has  required  an 
unreasonable  escrow  payment  he  or  she 
may  file  a  complaint  with  HUD. 

"The  Department  wishes  to  stress  that 
the  Fair  Housing  Act  does  not  require  a 
tenant  to  restore  all  modifications.  For 
example,  as  example  (2)  in  paragraph 
(b)  makes  clear,  if  a  handicapped  tenant 
seeks  a  landlord's  permission  to  widen  a 
doorway  for  a  wheelchair  to  pass,  it  is 
unlawful  for  the  landlord  to  refuse  to 
permit  the  applicant  to  make  the 
modification.  Further,  the  landlord  may 
not,  in  usual  circumstances,  condition 
permission  for  the  modification  on  the 
applicant  paying  for  the  doorway  to  be 
narrowed  at  the  end  of  the  lease 
because  a  wider  doorway  will  not 
interfere  with  the  landlord's  or  the  next 
tenant's  use  and  enjoyment  of  the 
premises.  However,  if  a  tenant  seeks,  for 
example,  to  lower  the  kitchen  cabinets 
to  a  height  suitable  for  a  person  in  a 
wheelchair,  the  landlord  may  condition 
permission  on  the  tenant  agreeing  to 
restore  the  cabinets  to  their  original 
height  and,  if  it  is  reasonable  to  do  so 
considering  the  financial  resources  and 
credit-worthiness  of  the  tenant,  may 
seek  a  reasonable  escrow  deposit  At 
the  end  of  the  lease  the  landlord  may 
require  that  the  tenant  restore  the 
cabinets  to  their  original  height  imless 
the  next  occupant  prefers  that  the 
cabinets  remain  where  they  are.  If  the 
next  occupant  does  not  wish  that  the 
modification  be  restored  then  the 
landlord  must  promptly  return  the 
tenant's  escrow  deposit  if  any,  in  full. 
The  landlord,  in  such  a  situation,  may, 
where  it  is  reasonable  to  do  so,  require 
that  the  new  tenant  establish  a  new 
interest  bearing  escrow  account 

Comments  from  housing  providers 
also  asked  that  the  rule  state  that 
housing  providers  have  an  "absolute 
right"  to  reject  any  proposed 
modifications  if  they  are  unreasonable 
and  that  the  housing  provider  should 
have  the  authority  to  select  or  approve 
the  party  making  the  modifications. 
These  commenters  point  out  that  prior 
approval  is  necessary  so  that  the 
housing  provider  can  be  assured  of 
quality  workmanship  done  in 
accordance  with  local  building  code 
specifications. 

Paragraph  (a)  makes  it  plain  that  the 
applicant  or  tenant  must  seek  the 


landlord's  approval  before  making 
modifications.  A  landlord,  of  course,  is 
entitled  to  know  what  the  proposed 
modifications  are  as  well  as  reasonable 
assurances  from  the  tenant  that  any 
required  building  permits  will  be 
obtained  and  that  the  woric  will  be 
performed  in  a  workmanlike  manner.  In 
order  to  address  these  concerns  the 
Department  has  added  a  new  paragraph 
(b)  to  i  100.204.  It  states  that  a  landlord 
may  condition  permission  for  a 
modification  on  the  renter  providing  a 
reasonable  description  of  the  proposed 
modifications  as  well  as  reasonable 
assurances  that  the  woilc  will  be 
performed  in  a  workmanlike  manner 
and  that  any  required  building  permits 
will  be  obtained.  The  description  may 
be  oral  or  written  depending  on  the 
extent  and  nature  of  the  proposed 
modifications.  The  Department  does  not 
believe  it  would  not  be  possible,  as 
some  commenters  suggested,  to  spell  out 
a  detailed  approval  procedure  that 
would  be  applicable  in  all  instances. 
What  is  reasonable  will  vary  with  the 
extent  location  and  nature  of  the 
modifications  a  particular  tenant  wishes 
to  make.  Some  requested  modifications 
will  be  simple  and  the  approval  process 
in  such  instances  should  be 
sfraightforward  (e.g.,  installation  of  grab 
bars  in  a  bathroom  that  already  has  the 
requisite  blocking).  Other  requested 
modifications  to  the  interior  of  a  unit  or 
public  or  common  use  area  will  be  more 
complex.  In  such  instances,  the  landlord 
may  withhold  permission  until  the 
tenant  has  described  in  reasonable 
detail  tlie  modifications  to  be  made  and 
identified  to  the  landlord  a  responsible 
party  to  perform  the  work  in  question. 
However,  since  the  tenant  is  paying  for 
the  modification,  the  landlord  may  not 
specify  that  only  one  particular 
contractor  make  the  modifications.  The 
modifications  may  be  accomplished  by 
any  party  reasonably  able  to  complete 
the  work  in  a  workmanlike  manner. 

Paragraph  (c)  contains  two  examples 
that  illustrate  the  application  of 
paragraph  (a).  Some  commenters  felt  the 
examples  in  paragraph  (c)  (paragraph 
(b)  of  the  propos^  rule)  "raise  more 
questions  than  they  answer."  These 
examples  are  intended  to  be  illustrative 
and  not  exhaustive.  The  Department 
continues  to  believe  that  the  regulation 
is  clearer  with  these  examples  than 
without  them.  Therefore,  they  have  been 
retained  unchanged  from  the  proposed 
rule. 

Section  100.204    Reasonable 
accommodations. 

Section  100.204  implements  section 
804(f)(3)(B)  of  the  Fair  Housing  Act 
which  makes  it  unlawful  to  refuse  to 


make  reasonable  accommodations  in 
rules,  policies,  practices,  or  services  if 
necessary  to  afford  a  person  with 
handicaps  equal  opportunity  to  use  and 
enjoy  a  dwelling,  'the  concept  of 
"reasonable  accommodation"  is  also 
used  in  regulations  and  case  law 

interpreting  section  504  of  the         

Rehabilitation  Act  of  1973.  See.  28  CFR 
41.53;  24  CFR  8.11  and  8.33:  Southeastern 
Community  College  v.  Davis,  442  U.S. 
397  (1979);  Alexander  v.  Choate.  489  U.S. 
287  (1985). 

The  principal  comments  received  on 
this  section  discuss  the  relationship 
between  {{  100.204  and  100.203  relating 
to  reasonable  modifications  of  existing 
premises.  These  comments  were 
discussed  in  connection  with  S  100.203. 

Paragraph  (a)  closely  follows  the 
statutory  language  and  is  unchanged 
from  the  proposed  rule.  It  states  that  it  is 
unlawful  for  any  person  to  refuse  to 
make  reasonable  accommodations  in 
rules,  policies,  practices  or  services, 
when  such  accommodations  may  be 
necessary  to  afford  a  handicappied 
person  equal  opportunity  to  use  and 
enjoy  a  dwelling  unit  including  public 
and  common  use  areas.  A  number  of 
commenters  were  concerned  that  this 
language  could  be  interpreted  as 
requiring  that  housing  providers  provide 
a  broad  range  of  services  to  persons 
with  handicaps  that  the  housing 
provider  does  not  normally  provide  as 
part  of  its  housing.  The  Department 
wishes  to  stress  that  a  housing  provider 
is  not  required  to  provide  supportive 
services,  e.g.,  counseling,  medical  or 
social  services  that  fall  outside  the 
scope  of  the  services  that  the  housing 
provider  offers  to  residents.  A  housing 
provider  is  required  to  make 
modifications  in  order  to  enable  a 
qualified  applicant  with  handicaps  to 
live  in  the  housing,  but  is  not  required  to 
offer  housing  of  a  fundamentally 
different  nature.  The  test  is  whether, 
with  appropriate  modifications,  the 
applicant  can  live  in  the  housing  that  the 
housing  provider  offers;  not  whether  the 
applicant  could  benefit  from  some  other 
\ype  of  housing  that  the  housing 
provider  does  not  offer. 

Paragraph  (b)  iUustrates  the 
application  of  paragraph  (a)  with  two 
examples  of  reasonable 
accommodations.  No  substantial 
comments  were  received  on  these 
examples  and  they  remain  as  they  were 
proposed. 

Section  100.205    Design  and 
construction  requirements. 

Section  100.205  implements  section 
804(f)(3)(C)  of  the  Fair  Housing  Act 
which  places  accessibility  requirements 
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on  "oowrad  ■vJlifamily  dwcUiogi'* 
dmigiMd  and  bvUl  for  flrat  occupency  SO 
months  aftar  anadmant. 

Tba  tarn  'oovarad  ■mlHfamlly 
dwaUlnga'*  maaaa  buildinea  consiating  of 
4  or  laora  dwaiiing  units  if  the  buitdinf 
has  one  or  mora  aiavalors,  and  "anmnd 
noor"  dwelling  units  in  other  buildings 
conslstiag  of  4  or  mora  dwalliiM  units. 
The  ground  floor  is  any  floor  of  a 
builmng  with  a  building  entrance  on  an 
aocassible  route.  A  building  may  have 
more  than  one  ground  floor.  A 
"building"  la  a  structor*.  facility  or  the 
portion  thareof  that  contains  ooa  or 
mora  dwelling  units. 

Unusual  Terrain  or  Sitm 
CharacteriaUcM.  Parayaph  (a)  of  tba 
propoaed  rule  provided  that  "covered 
multifamily  dwellings"  for  nrst 
occupancy  after  March  13.  IflVl  be 
designed  and  constructed  lo  have  at 
least  one  building  antranoa  on  an 
accessible  route  unlesa  it  is  Impractical 
to  do  to  because  of  the  terrain  or 
unusual  charactaiiatica  of  the  site. 
Paragraph  (a)  was  the  subject  of 
considerable  public  comment. 

Some  commeoters  obiected  to  the 
portion  of  paragraph  (a)  that  exempts 
buildings  from  having  an  accessible 
building  entrance  where  it  ia  impractical 
to  provide  such  an  entrance  because  of 
the  terrain  or  unusual  characteristics  of 
the  site.  Theae  coounenters  argue  that 
the  statute  contains  an  "absolute" 
requirement  that  "covered  multifamily 
dwellings"  for  Rrst  occupancy  after 
March  13. 1991  be  made  accessible. 
They  believe  that  paragraph  (a) 
introducaa  an  exception  not  found  in  the 
Act 

Other  eoaraienters  did  not  altogether 
obfect  to  an  "impracticality"  standard 
but  considered  the  standard  of 
"impracticality"  proposed  by  the 
Department  to  be  too  broad.  Hiese 
commenters  feel  that  the 
"impracticality"  standard  in  paragraph 
(a)  allows  designers  and  builders  to  usa 
their  own  standards  and  claim  that 
because  it  is  "impracticar  to  do  so.  they 
need  not  make  their  buildings 
accessible.  In  the  view  of  these 
commenters.  this  "loophole"  was  not 
intended  by  Congress:  they  suggest  that 
f  lUD  establish  a  more  specific  standard. 
Some  commenters  stated  that,  where 
feasible,  grading  be  made  mandatory. 
Other  commenters  urged  that  the 
"impracticality"  exemption  accrue  to 
dwellings  where  the  only  acc(>ss  is  stairs 
which  are  higher  than  10  feel.  At  this 
point  they  argue  it  ia  impractical  for  a 
ramp  to  be  built. 

Representative  Barney  Frank  of 
Massachusetts  submitted  a  comment 
stating  his  belief  that  the  word 
"impracticar  could  be  more  of  a 


loophole  than  waa  intended  by 
Congress.  Mr.  Frank  suoested 
tightening  the  standard  by  modifying  the 
word  "impractical"  with  adverbs  such 
as  "highly"  or  "axtremety".  Mr.  Frank 
also  stressed  that  It  ought  to  be  made 
clear  that  only  unusual  physical 
characteristics  of  the  site  would  justify 
the  invocation  of  the  tighter  standard  of 
impracticality  he  suggested. 

Other  commenters  argued  for  a 
broader  standard  than  me  one  proposed 
by  the  Department.  They  did  not 
interpret  die  propoaed  standard  as 
relating  in  any  way  to  the  economic 
impact  of  designing  and  constructing  a 
building  on  a  particular  site  to  have  an 
accessible  building  entrance.  Theae 
commenters  argued  that  the  Department 
should  consider  the  economic  impact  of 
requiring  at  least  one  building  entrance 
on  an  accessible  route  and  not  oofy 
whether  access  is  physically 
impractical.  These  commenters  noted 
that  if  the  cost  of  providing  an 
accessible  entrance  Is  too  great  the 
project  may  become  economically 
infeasible.  They  pointed  out  that 
Congress  was  sensitive  to  the  impact  of 
the  Act's  requirements  on  housing 
affbrdabihty.  For  example,  the  Act's 
accessibility  provisiorts  "carefully 
facilitate  the  ability  of  tenants  tvith 
handicaps  to  enfoy  full  use  of  their 
homes  withoot  imposing  unreasonable 
requirements  on  homebuilders. 
landlords  and  non-handicapped 
tenants."  House  Report  at  27.  These 
conunenters  sxiggest  that  economic  loss 
beyond  a  de  minimia  amount  is  in  many 
cases  a  viable  and  fair  determinant  of 
the  impracticahfy  of  providing  an 
acceastble  entrance. 

Congreea  did  not  intend  to  impose  an 
abaohite  standard  that  all  covened 
multifamily  dwelling  units  be  made 
accessible  without  regard  to  the 
impracticality  of  doing  so.  Even  though 
the  statute  itself  does  not  contain  an 
impracticality  standard  the  legislative 
history  makes  it  clear  that  Congress 
"was  sensitive  to  the  possibility  that 
certain  natural  terrain  may  pose  unique 
building  problems."  House  Report  at  27. 
For  example,  the  House  Report 
explicitly  recognizes  that  in  some 
locales  it  is  common  to  construct 
housing  on  stilts  because  of  flooding 
probletna.  A  requirement  that  bousing 
on  such  sites  have  an  accessible 
entrance  on  an  accessible  route  may  be 
tantamount  to  prohibiting  the 
construction  of  covered  multifamily 
houaing  on  such  sites.  This  is  not  what 
Congress  intended.  The  House  Report 
further  states  that  the  "Committee  does 
not  intend  to  require  that  the 
accessibility  requirements  of  this  Act 
override  the  need  to  protect  the  physical 


integrity  of  muldfamify  housing  that  may 
be  buih  on  such  sites."  Id. 

Further,  the  Department  does  not 
believe  that  it  would  be  appropriate  to 
constrain  designers  by  adopting  a  highly 
specific  building  accessibility  standard, 
as  suggested  by  some  commenters.  For 
example,  some  commenters  suggested 
that  the  rule  state  that  where  feasible, 
grading  be  mandatory.  A  developer  is 
required  by  paragraph  (a)  to  design  and 
construct  one  building  entrance  on  an 
acceaaible  route  unless  it  is  impractical 
to  do  so  because  of  the  terrain  or 
unusual  characteristics  of  the  site.  Aa  a 
practical  matter,  it  may  aometimea  be 
neceasary  to  provide  grading  for  persons 
in  wheelchairs  ao  that  the  requirements 
of  paragraph  (a)  will  be  net  and  in 
many  cases  it  will  be  the  least 
expensive  means  of  doing  sa  However, 
in  other  instances,  it  may  be  poaaible  to 
design  and  construct  an  accessible 
building  entrance  in  some  other  faahion. 
Designers  are  free  to  use  any  reasonable 
design  that  obtains  the  required  result. 
The  Departnsent  does  not  believe  that 
Congress  intended  to  dictate  the  method 
a  designer  must  use  to  provide  an 
accessible  entrance,  binovative  designs 
that  are  accessible  to  handicapped 
persons  should  be  encouraged. 

Since  the  statute  itself  does  not 
contain  an  exemption,  the  Department 
feels  constrained  to  follow  closely  the 
intent  of  Congress  on  this  issue  as 
expressed  in  the  Act's  legislative 
history.  The  discussion  in  the  House 
Report  on  this  issue  is  of  "unique 
btiilding  problems"  along  the  order  of 
examples  (1)  and  (2)  in  paragraph  (b). 
The  impracticality  standard  in 
paragraph  (a),  however,  does  not  go  so 
far  as  to  require  that  it  be  "impossible** 
lo  design  and  construct  a  building 
entrance  on  an  accessible  route, 
because  the  Department  does  not 
believe  that  Congress  intended  that  ttie 
standard  be  limited  to  such  extreme 
instartces. 

On  balance,  and  after  carefully 
considering  the  various  comments 
received  on  this  issue,  the  Department 
believes  that  based  upon  specific 
language  in  the  House  Report.  Congress 
intended  to  appfy  the  test  the 
Department  proposed  for  determining 
when  the  burdens  of  providing  an 
accessible  entrance  are  too  great.  Only 
when  the  terrain  or  unusual  site 
characteristics  make  it  impractical  to 
design  and  construct  an  accessible 
building  entrance  at  a  particular  site  did 
Congress  consider  the  burdens  of 
providing  such  an  entrance  to  be 
unreasonable.  Since  the  standard  in 
paragraph  (a)  already  lakes  into  accoi  it 
the  burdens  of  making  a  building 


accessible,  the  Department  does  not 
believe  that  it  iraukl  be  faitbbil  to  the 
statute  to  revise  the  standard  to  lefer  to 

impracticality"  standacd  undated  to 
the  sorts  of  uaoseai  sMe  psohlem 
Conpcss  cxpraaaly  consideved  relevant 
Determimitg  Tbwt  Occupancy'' After 
March  13, 1991.  A  number  of 
commenters  stated  thai  wMIe  the 
proposed  rule  property  limits  the  Aef  t 
design  and  conalniclloa  re^irirenents  to 
covered  BuhiluBily  boeaiag  for  firat 
occupaoqr  after  March  13, 1981,  it  fails 
to  indicate  boas  it  wiH  be  detemined 
whether  oescsed  multifaniily  boaeuig  is 
"for  first  occupancy  after  Marck  IS, 
1991.    iiieae  oanaBMSters  are  ooncemed 
that  cowerage  of  dw  desi^  and 
constTuction  sequireawBts  awtt  be 

det iaelite  at  the  bcgiantog  of 

planning  and  desefapaeat  arguiag  that 
it  is  unMaaeaeble  tobeie  thie 
detenntaiatiaa  oa  the  actual  date  of  first 
occupanqr  abioe  tbis  date  any  be 
affected  by  a  uariety  of  naeiqiacted  and 
uncontfottabte  eeeato  ocuaiiug  daring 
the  lengthy  planaing  aad  developawat 
process,  bi  order  to  acoeoaMdatc  diese 
legitiante  cnooetne  oa  tbe  part  of  the 
building  iuimlWf.  tbe  DepaiitaMBt  baa 
added  e  aealeace  to  per^iapb  (a).  U 
states  tbet.  far  paq>oees  ef  I  IfOiaiS, 
covered  aadttfamily  dvseHigs  shai  be 
deessed  to  be  dseipied  aadoaaalructed 
for  first  ornmeti  omarbefbn  htmk 
13.  latl  if  dtojr  ve  eccuvied  by  dMi  date 
or  if  the /oif  baddoig  peiBit  er  senewd 
thereof  lor  tbe  covered  mnltifaiBily 
dwelbags  ia  iaaaed  by  a  State,  Cooaty  or 
local  sjmt  ri—t  en  er  befate  lanaaiy 
13.  ilia  la  odMT  waria.  if  a  developer 
obtaias 
January  la. 
after  that 

constractioa  under  ftal  pcndl.  tbe 
building  ia  qoestiaa  aeed  aot  coaiply 
with  die  acceaaibiiity  requtmaeata  of 
1 100.2t6L  Has.  a  devckper  sriH  not  be 
penaliaed  if  a  strike  or  Act  ol  Ged 
prevents  eocagiancy  by  a 
The  date  ef  |anaary  U. 
selected  beonae  it  is  faarteea  aontbe 
before  March  U.  IflBl. 
repreaeati  a  raaaenaU 
constnictiaa  tiiae  far  Bultifaarily 
housiai  pratecte  ef  al  siMa  based  upea 
data  contained  fat  dto  "Marshall 
Valuation  Servtoe."  Tbe  Dtpeitintut 
considered  edoptiag  diHerent 
construction  times  for  diffctent  sized 
projects  bat  eliiaistiij  ioand  this 
approach  cuabeiaaaM  Cnnb  an 
administrative  aad  eafaroeBient 
standpoint  The  Pepsi  liai  at  chese  the 
issuance  of  a  haiidiaB  peraat  as  Hk 
appropriate  point  in  the  process,  since 
such  pennits  are  iasoed  ia  writing  by 


*h 
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governmental  authorities.  Such  a 
standard  has  tbe  advantage  of  being 
clear  and  objective.  Ia  additicm,  any 
project  that  actoaBy  achieves  first 
occupanqf  bcfare  March  13^  MBl  will  be 
judged  to  have  net  thie  etaadard  evea  if 
the  last  blading  penait  er  lencswal 
thereof  waa  issned  after  Janaaiy  13. 
1990. 

Acceasibility  CaiiietimeB.  Paragr^Ji 
(b)  contaiaa  tlace  examples  that 
illustrate  the  applieatiBB  of  paea^^^ih 
(a).  Sease  eammentm  atated  that  the 
exaaiplea  dhietraliBg  die  application  of 
paragraph  (a)  say  leduce 
noncomphanoe  at  the  extremes  bat  do 
not  satisfactorily  iadicate  what 
coBstitatea aaffideat riiiaiilisii  ia laaot 
day-to-day  sitaatiaea.  The  Depertmeat 
does  aot  beheve  ttet  it  is  faaeide  to 
publish  mate  tftdSc  gaidaaoe  at  this 
time.  However,  the  Depaitmeat  mriA 
endeavor  to  paovide  ac  aach  addttooal 
guidance  ae  poaaible  in  the  acoeaaibdity 
guideliaea  HIH>  plaaa  to  develop,  liaay 
conaieatars  exprcaaed  a  deaire  to  have 
an  opportunity  to  rnaiiatsit  ea  these 
guidelinea.  HlH>hiteada  to  publish  these 
guidehnea hi  the  Twimti  nsi^f  far  faM 
public  comment  aa  aoan  aa  they  are 
ready. 

The  only  chaoge  auide  to  ftese  three 
exaaiplea  ia  a  wkmr  chaage  to  exsniplr 
(1).  hi  dM  propoaod  rale  exaaiple  (1) 
related  to  a  devefaeer  nAm  plsaned  to 
conattuct  aix  tearahoaaee  oa  a  I 
hilly  tenaii 
coafuaed  by  the  i 
townhoaaea,  ia  view  of  the  Department's 
inteipeetahoa  that  foar  or  asere 
towwnhnaaes  are  not  covered  awkijaauiy 
dwellings  enitu  the  eatire  mat  is  oa  the 
grooad  fleer  or  ealf  as  the  townhoaaes 
have  an  elevator,  hi  order  to  avoid  thia 
coahiaien.  therefcteacetotowahoascs 
has  been  delated,  fasteed.  the  exaiapte 
refers  siaqdy  to  six  unite  of  covered 
multifamdy  dwettiag  uaits.  The  purpose 
of  the  exnpk  ia  to  explicate  site 
impracticality  becauaeef  bay  terrMn. 

Exaaipfa  (^  which  describee  aa 
instance  whcse  baihfag  aooeaaibdity 
can  be acUevad ealy allbe coat  of  e 4.7 
percent  density  loss,  was  the  subject  ef 
critidaai  by  baHdiis.  They  aigaed  that  a 
4.7  percent  density  leee  aiay  render  a 
project  econonncafiy  iaieeaible.  Even 
though  this  may  wel  be  the  cese  in 
some  sitaotioas,  tbe  Department  does 
not  believe,  ia  Mght  of  the  tfiscussion 
above,  that  Con^esa  necessarily 
intended  that  a  redaction  «rf  five  unite  ia 
a  105-ttnit  buMmg  worid  be  sufficient  to 
exesspt  that  bedding  from  the 
accesnbtbty  reqeireawnts  ef  the  Act.  A 
more  stringent  standard  was  intended. 
(However,  this  exanqjie  was  not 
intended  to  mean  that  any  loss  of 


density,  no  matter  how  great  would  be 
insufficient  to  establish  site 
impracticality.) 

Paragraph  (c)  requires  that  all  covered 
multifamily  diiwelfings  for  tint 
occupancy  after  March  13, 1991  with  a 
building  entrance  on  an  accessible  route 
satisfy  certain  accessibilify 
reqairements  set  fardi  in  para^aph  (c). 
Paragraphs  (c^  (1)  aad  (2)  set  forth  the 
specific  arressdwhty  pt  fajirawinti  far 
coveted  multifaaiily  dvrellings  far  first 
occupanqp  after  Match  13.  UM  urith  a 
buildiag  eatraace  oa  an  aooeasUe 
route.  Many  cowmenteta  coiipisined 
that  the  guidance  provided  ia  paragraph 
(c)  ia  inade<|Bate  Some  rniamfnlrri 
made  hi^ily  detailed  suggestioas  that 
the  Depvtment  urill  carefully  consider 
as  it  develops  accessibility  gnideliaes  to 
help  builders  understand  and  oemply 
with  the  specific  accessibility 
requirements  of  tbe  Fair  Housing  Act 
The  guidelines  would,  of  course,  not  be 
mandatary.  Rather,  diey  would  provide 
technical  assistance  to  perscMis  who 
must  comply  wttb  paragraph  (c).  Until 
these  gnidehnes  are  publi^ied  for  public 
comment  designers  and  bndders  may  be 
guided  by  die  lequiiements  ef  ANSI  in 
meeting  the  specific  accessibilify 
requiremeals  ef  the  Act 

Paragraph  Id)  provides  two  exantplee 
that  Ufamtrate  the  appBcatfaa  ef 
paragraph  1^  Theae  exaaMilee  were  aot 
the  sabject  of  sabstaatid  pabhc 
commeat  and  are  lerhaaged  from  the 
proposed  nde. 

Pw^raph  (e)  states  that  comphanoe 
with  the  npptopriatr  iiiipaii  iiasits  ef 
ANSI  A117.1  solBces  to  satisfy  the 
reqiurements  of  parayaph  icf^ 
Paragraph  [t^  impleawnte  sectioB 
804(0(4)  ef  dto  Fmr  Hooang  Act  This 
section  does  ael  re^aice  th^  desigaers' 
and  buildera  fattow  ANSI  A317 J 
exclusively.  Ifawevei.  if  deaigam 
builders  do  fadoar  ANSI  A117.1. 1 
they  will  have  satiafied  the  i 
of  paragraph  (cXS).  Hauee  Bcpsrt  at  27. 
Par^raph  (e)  aias  aot  the  subject  of 
substantial  public  cBBUBeat.  cloady 
followts  the  statutory  laa^iags  and  ia 
unchanged  from  the  propoaed  rule. 

Parapaphs  (f)  and  tg)  hnpleaipnt  the 
provisions  of  the  Fair  Housing 
Amendmeats  Act  dpsiffied  to  encouragi 
enforcement  by  tbe  States  and  local 
governments,  of  the  provisions  of  the 
Act  regarding  adaptabilify  and 
accessibility  requirements  for  newly 
co.nstnicted  raultifanufy  dwellings.  134 
Cong.  Ree.  Sl04Se  (daify  ed.  August  1. 
1988)  (Memorandum  of  Senators 
Kennedy  and  Specter  Regarding  Their 
Substitute  Auieudment). 

Paragraph  (Q  states  that  compUance 
with  a  duly  enacted  law  of  a  State  or 
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unit  of  general  local  government  that 
includes  the  requirements  of  paragraphs 
(s)  snd  (c)  satisfies  the  requirements  of 
parsgraphs  (a)  and  (c).  Psragraph  (f) 
WBS  not  the  subject  of  substantial  public 
comment  and  is  unchanged  from  the 
proposed  rule. 

Paragraph  (g)(1)  was  not  the  subject  of 
substantial  public  comment  and  is 
unchanged  from  the  proposed  rule.  It 
declares  that  It  is  the  policy  of  HUD  to 
encourage  Stales  and  unit*  of  local 
government  to  include  in  their  existing 
procedures  for  the  review  and  approval 
of  newly  constructed  covered 
multifamily  dwellings,  determinations  as 
to  whether  the  design  and  construction 
of  such  dwellings  are  consistent  with 
paragraphs  (a)  and  (c). 

Paragraph  (g)(2)  states  that  a  State  or 
unit  of  general  local  government  may 
review  and  approve  newly  constructed 
multifamily  dwellings  for  the  purpose  of 
making  determinations  as  to  whether 
the  requirements  of  paragraphs  (a)  and 
(c)  are  met.  Paragraph  (g)(2)  was  not  the 
subject  of  substantial  public  comment 
and  is  unchanged  from  the  proposed 
rule. 

Determinationa  of  Compliance  by 
Statt  or  Local  AgenciM.  Paragraph  (h). 
which  is  unchanged  from  the  proposed 
rule,  states  that  determinations  of 
compliance  or  noncompliance  by  a  Slate 
or  a  unit  of  general  local  government 
under  paragraph  (f)  or  (g)  are  not 
conclusive  In  enforcement  proceedings 
under  the  Pair  Housing  Act.  Some 
commenlers  srgued  that  this  paragraph 
should  be  revised  to  state  that 
determinations  by  State  and  local 
governments  will  be  given  substantial 
weight.  These  comments  concede  that 
neither  the  statute  nor  its  legislative 
history  indicates  the  weight  to  be  given 
to  such  determinations.  The  Department 
believes  It  would  be  inappropriate  to 
accord  particular  "weight"  to 
determinations  made  by  a  wide  variety 
of  Slate  and  local  government  agencies 
involving  a  new  civil  rights  law.  without 
first  having  the  benefit  of  some 
experience  reviewing  the  sccuracy  of 
the  determinations  made  by  State  and 
local  authorities  under  the  Fair  Housing 
Act. 

Paragraph  (i)  stales  that  subpart  D 
does  not  invalidate  or  limit  any  law  of  a 
State  or  political  subdivision  of  a  State 
that  requires  dwellings  to  be  designed 
and  constructed  in  s  manner  that 
affords  handicapped  persons  greater 
access  than  is  required  by  this  subpart. 
Paragraph  (i)  was  not  the  subject  of 
substantial  public  comment.  It  is 
unchanged  from  the  proposed  rule. 


Subpart  E — Housing  for  Older  Persons 

The  Pair  Housing  Act  prohibits 
discrimination  because  of  familial 
status.  However,  the  Act  exempts 
"housing  for  older  persons"  from  the 
prohibitions  sgainst  discrimination 
because  of  familial  status.  The  purpose 
of  the  prohibitions  against 
discrimination  because  of  familial  status 
and  the  housing  for  older  persons 
exemption  is  to  protect  families  with 
children  from  discrimination  in  housing, 
without  unfairly  limiting  housing  choices 
for  elderly  persons.  134  Cong.  Rec 
SlO«6S-ae  (daUy  ed.  August  1, 1968) 
(statement  of  Sen.  Karnes).  The 
statutory  definition  of  "housing  for  older 
persons"  comprises  three  categories  of 
bousing:  (1)  Housing  provided  under  any 
State  or  Federal  program  that  the 
Secretary  of  HUD  determines  is 
specifically  designed  and  operated  to 
assist  elderly  persons:  (2)  housing 
intended  for,  and  solely  occupied  by, 
persons  82  years  of  age  or  older  and  (3) 
housing  intended  for.  and  solely 
occupied  by,  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  various  criteria  are  met. 

Mobile  Home  Parks.  The  Department 
received  thousands  of  comments 
relating  to  the  housing  for  older  persons 
exemption.  A  significant  portion  of  these 
comments  came  from  people  who  live  in 
mobile  home  parks  which  are  currently 
restricted  to  adults.  These  commenlers 
point  out  that  mobile  home  park  living  is 
unique.  Mobile  home  park  residents 
typically  own  their  own  homes  but  rent 
the  space.  Frequently,  there  is  relatively 
little  space  between  homes.  Many  of 
these  commenlers  state  that  they  prefer 
to  live  in  an  all-adult  atmosphere  and 
that  if  children  are  admitted  there  will  in 
most  cases  be  no  place  for  them  to  play. 
Furthermore,  many  commenlers  made  it 
plain  that  they  do  not  want  or  need 
special  services  or  facilities.  Rather, 
they  want  mobile  home  parks  to  provide 
an  environment  where  they  can  be  with 
others  of  their  age  group,  while  at  the 
same  lime  remaining  independent  and 
self-su^icienl. 

Some  commenlers  asked  that  mobile 
home  pariu  be  exempted  outright  from 
the  Fair  Housing  Act.  Mobile  home 
parks  are  covered  by  the  Fair  Housing 
Act  The  Pair  Housing  Act  makes  it 
unlawful  to  refuse  to  sell  or  rent  a 
"dwelling"  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin.  The  statutory 
definition  of  "dwelling"  includes  vacant 
land  which  is  offered  for  sale  or  lease 
for  the  construction  or  location  thereon 
of  a  structure.  In  addition,  the  legislative 
history  of  the  Fair  Housing  Amendments 
Act  indicates  that  Congress  intended 


that  mobile  home  parks  would  be 
covered  by  the  Act.  and  specifically  by 
the  familial  status  provisions.  See  134 
Cong.  Rec.  S10551  (daily  ed.  Aug.  2. 
1988)  (colloquy  between  Sens.  Wilson 
and  Specter).  Thus,  the  Department  has 
no  basis  for  exempting  mobile  home 
parks  from  the  prohibition  of 
discrimination  against  families  with 
children. 

Other  commenlers  asked  HUD  to 
create  an  additional  exemption  for  "over 
40"  or  for  "all-adult"  mobile  home  parks. 
There  is  nothing  in  the  Fair  Housing 
Amendments  Act  or  its  legislative 
history  to  indicate  that  Congress 
intended  that  mobile  home  parks  be 
afforded  a  housing  for  older  persons 
exemption  that  is  broader  than  the 
exemption  that  applies  to  other  types  of 
housing  {e.g..  apartments  and 
condominiums).  To  the  contrary,  the 
legislative  history  indicates  that  "mobile 
home  parks  ar  eUgible  for  the  same 
exemptions  as  are  other  communities 
under  the  'housing  for  older  persons' 

provisions of  the  Act. /d. 

Therefore,  mobile  home  parks  are 
subject  to  the  same  rules  that  apply  to 
other  types  of  housing.  More  specific 
comments  received  on  this  subpart  will 
be  discussed  in  connection  with  the 
exemption  for  "55  or  over"  housing. 

"Dual  Purpose  Housing  Facilities. "  A 
number  of  commenlers  raised  the 
question  of  whether  it  is  permissible  to 
operate  a  "dual  purpose"  housing 
facility.  In  a  "dual  purpose"  housing 
facility  specifled  units  or  sections  would 
be  designated  for  older  persons  and 
other  units  or  sections  would  be  open  to 
everyone.  For  example,  one  commentcr 
representing  the  interests  of  mobile 
home  park  ownera  suggested  that 
regulations  be  promulgated  to  permit  the 
operation  of  "dual  purpose"  properties, 
so  that  certain  sections  or  units  are  not 
restricted  to  persons  of  a  certain  age 
and  others  are  designated  for  housing 
for  older  persons,  lliis  commenter 
stated  thai  the  proposed  rule  did  not 
address  this  question.  However,  this 
issue  was  addressed  in  the  proposed 
rule.  Section  100.70(c)(S)  of  the  proposed 
rule  (53  FR  45025.  November  7. 1988) 
stated  that  it  is  unlawful  to  assign  "any 
person  to  a  particular  section  of  a 
community,  neighborhood  or 
development  or  to  a  particular  floor  of  a 
building  because  of '  *  *  familial 
status  *  *  *."  This  same  prohibition 
appears  as  {  100.70(c)(4)  of  the  final 
rule.  As  the  Department  explained  in 
connection  with  public  comments 
received  on  subpart  A.  the  legislative 
history  of  the  Fair  Housing  Act  and  the 
development  of  fair  housing  law  after 
the  protections  of  the  Fair  Housing  Act 


were  extended  in  1974  to  prohibit 
discrimination  because  of  sex  support 
the  position  that  persons  with  han«4ir^pf 
and  families  with  children  are  entitled  to 
the  same  protections  as  other  classes  of 
persons.  For  example,  "dual  housing" 
facilities  segregated  by  race,  color  or 
religion  clearly  would  violate  the  Fair 
Housing  Act.  Similarly,  the  Department 
believes  that  it  is  unlawful  for  a  housing 
facility  to  segregate  because  of  familial 
status. 

Section  100.300   Purpose. 

Section  100  JOG  explains  that  die 
purpose  of  sabpart  E  is  to  effectuate  the 
housing  for  older  persons  exemption  in 
the  Pair  Housing  Amendments  Act.  This 
section  was  not  the  si^>ject  of  puMic 
comment  and  is  unchanged  from  the 
proposed  rule. 

Section  100301    Housing  for  Older 
Persons  Exemptioa. 

Section  100.301  provides  the 
analytical  framewoik  for  subpart  E. 
Paragraph  (a)  implements  tfie  second 
sentence  of  section  807(bMl)  of  the  Fair 
Housing  Act,  as  amended.  It  stales  that 
the  prohibitions  against  discrimination 
because  of  faonfial  status  in  this  part  do 
not  apply  to  housing  which  satisfies  the 
requirements  of  51 100.302  ( "Stofe  and 
Federal  Elderly  Housing  Programs  ^. 

100.303  ( "712  or  Over  Housing  "\,  or 

100.304  ( *55  or  Over  Housing"^. 
Paragraph  (a)  was  not  the  subject  of 
public  comment  and  is  unchanged  frx>m 
the  proposed  rule. 

Paragraph  (b)  stales  that  nothing  in 
this  part  limits  the  applicability  of  any 
reasonable  local.  Stale,  or  Federal 
restrictions  regarding  the  maximum 
number  of  occupants  permitted  to 
occupy  a  dwelling.  Paragraph  (b) 
implements  the  first  sentence  of  section 
807(b)(l]  of  the  Pair  Housing  Act  Many 
jurisdictions  limit  the  number  of 
occupants  per  unit  based  on  a  minimiiin 
number  of  square  feet  in  the  unit  or  the 
sleeping  areas  of  the  unit  HUD  also 
issues  occupaiuiy  giiidelines  in  its 
assisted  housing  programs.  Reasonable 
limitations  do  not  violate  the  Fair 
Housing  Act  as  long  as  they  apply 
equally  to  all  occupants.  A  sulMtantial 
number  of  comments  were  received 
asking  that  the  Department  adopt 
occupancy  restrictions  that  housing 
providers  can  apply  in  jurisdictions  that 
do  not  have  goveramentally-adopted 
occupancy  restrictions,  and  in 
jurisdictions  where  the  govemmentally- 
adopted  restrictions  are  tantamount  to 
no  restrictions.  There  comments  are 
discussed  in  the  preamble  discussion 
relating  to  Subpart  A. 


Section  100302    State  and  Federal 
Elderly  Housing  Programs. 

Section  100.302  implements  section 
807(b)(2)(a)  of  the  Fan-  Housmg  Act. 
Section  100.302  exempts  housing 
provided  under  any  Federal  or  State 
program  that  the  Secretary  determines  is 
specifically  designed  and  operated  to 
assist  elderly  persons,  as  defined  in  the 
State  or  Federal  program  from  the  - 
prohibitions  against  discrimination 
because  of  familial  status  in  this  part. 
Section  100JQ2  was  not  the  subject  of 
substantial  public  comment  and  is 
unchanged  from  the  proposed  rule.  It 
should  be  noted  that  the  eligibility 
requirements  for  housing  for  elderly 
persons  in  HUD-assisted  and  insured 
programs  (fiffer  from  the  requirements  in 
SS  100.303  and  100.304.  State  or  Federal 
definitions  are  not  superseded  by  those 
established  in  this  Part  for  other 
housing. 

Section  100.303    62  or  Over  Housing. 

Section  100J03  implements 
S  807(f)(2)(B)  of  the  Act  It  exempts  frxun 
the  prahUiitioBS  against  discrimination 
because  of  Eamilial  status  bousing 
intended  for.  and  solely  occupied  by. 
persons  62  years  of  age  or  older. 

Transition  Provision.  Paragraph  (a)(1) 
contains  a  transition  provision  to  ensure 
that  the  interests  of  current  residents  of 
housing  that  excludes  children  wiU  not 
be  undhiily  disturbed  by  the  Fair  Housing 
Act  134  Cong.  Rec  S1M56  (daily  ed. 
August  1, 1988)  (Meraorandun  ot  Sens. 
Kennedy  and  Specter  Regarding  Their 
Substitute  Amendment).  It  provides  Hiat 
housing  satisfies  the  requirements  of 
§  103.303  even  though  there  were 
persons  resicfing  in  such  housing  on 
SeptembCT  13, 1988  who  are  imder  62 
years  or  age.  Provided  that  all  new 
occupants  thereafter  are  persons  62 
years  of  age  or  older. 

Section  6(d)  of  the  Fair  Housing 
Amendments  Act  provides  that  housing 
shall  not  {ail  to  meet  the  requirements 
for  housing  for  older  persons  by  reason 
of  "persons  residing  in  such  housing  as 
of  the  date  of  enactment  of  this  Act  [/.e.. 
September  13, 1988]"  who  do  not  meet 
the  age  requirements  of  the  housing  for 
older  persons  exemption,  provided  that 
all  new  occupants  meet  the  age 
requirements  of  the  housing  for  older 
persons  exemption.  Section  13(a)  of  the 
Act  provides  that  "(tjhis  Act  and  the 
Amendments  made  by  this  Act  shall 
take  effect  on  the  180tb  day  beginning 
after  the  date  of  enactment  (rf  this  Act" 
The  date  described  in  section  13(a)  is 
March  12. 1968.  Several  cominenters 
questioned  whether  the  appropriate  date 
for  the  transition  provision  in 


1 100.303(a)(1)  is  September  13, 1968  or 
March  12. 1988. 

In  the  preamble  of  the  proposed  rule 
the  Department  explained  that  if  section 
6(d)  of  the  Act  is  applied  literally,  then 
housing  providers,  in  order  to  avail 
themsdves  of  this  transition  provision, 
had  to  begin  filling  units  in  accordance 
with  the  age  requirements  of  die  bousing 
for  older  persons  exemption  on 
September  13. 1988.  which  is  before  the 
effective  date  oi  the  Act.  The  proposed 
rule  adopted  this  interpretation,  but  in 
view  of  the  consequences  of  such  a 
determination,  invited  public  comment 
on  the  question.  Comssents  were 
received  on  both  sides  of  the  issue. 

One  group  of  commenters  argued  that 
the  transition  rule  should  become 
effective  on  March  IZ  1989  instead  of 
September  13. 1968  as  proposed  by  the 
Department  Some  of  these  oonmenters 
conceded  that  the  proposed  rale 
followed  the  plain  meaning  of  the 
statute,  but  argued  that  this  is  a  case 
where  adherence  to  the  statute's  plain 
language  will  frustrate  Congress'  intent 
to  provide  a  workable  traasttkni  rale 
that  ensures  that  the  interests  of  current 
residents  of  housing  that  excludes 
children  will  not  be  unduly  disturbed  by 
passage  of  the  bilL  134  Cong.  Rec 
S10456  (daily  ed.  August  1. 1986) 
(Memorandusi  of  Sraa.  Kennedy  and 
Specter  Regsrdii^  Their  Substitute 
Amendment).  These  commenters  also 
stated  that  a  March  12. 1989  transition 
date  would  be  fairer. 

A  different  group  of  muwfwntera 
agreed  widi  the  Departasent's 
interpretation  of  the  transitkin  provisioa 
that  appeared  in  the  proposed  rule  as 
consistent  with  the  plain  meaaing  of  the 
Act  and  Congressional  intent  These 
commenters  agreed  with  the 
Department's  statement  in  the  preamUe 
of  the  proposed  rule  that  the  general 
language  in  section  13(a)  was  not 
intended  to  render  Ibe  more  specific 
language  in  section  6(d)  a  nulhty. 
Moreover,  under  the  interpretation  of 
the  Act  in  the  proposed  rule  there  is  no 
inconsistency  between  sections  6(d)  and 
13(a)  of  the  Fair  Housing  Act  The  Act 
will  take  effect  on  March  12. 1909  and.  ^ 
by  its  terms,  the  housing  for  older 
persons  exemption  will  be  satisfied  even 
thoi^  on  September  13. 1968.  there 
were  persons  in  the  housing  facility  who 
did  not  meet  the  age  requirements, 
provided  that  all  new  occupants  after 
September  13. 1968  meet  tbie  age 
requirements.  Some  commenters  added 
that  under  fimdamental  principles  of 
statutory  construction  the  more  specific 
language  of  the  Act  prevails  over  more 
general  language  covering  the  same 
subject.  See  eg,  Ginsberg  6-  Sons.  v. 
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Popkin.  28S  U.S.  2M.  208  (1032) 
("General  language  of  a  statutory 
provision,  although  broad  enough  to 
include  it.  will  not  be  held  to  apply  to  a 
matter  specifically  dealt  with  In  another 
part  of  the  same  enactment."). 
Therefore,  these  commenters  concluded 
that  the  more  general  language  in 
section  13(a)  describing  the  effective 
date  of  the  Act  as  a  whole  should  not  be 
Interpreted  to  delete  the  specific 
language  in  section  8(d)  deHning  the 
appropriate  date  for  the  transition 
provision. 

After  carefully  considering  the 
comments  received  on  this  question,  the 
Department  has  determined  not  to 
moidify  its  interpretation  of  the 
transition  provision  that  was  included  in 
the  propoaed  rule  because  it  appear* 
that  this  Is  what  Congress  intended.  The 
transition  provision  in  section  806(b)(3) 
of  the  statute  relating  to  persons 
residing  in  a  housing  facility  who  do  not 
meet  the  age  restrictions  for  housing  for 
older  persons  is  expressly  limited  to 
"persons  residing  in  such  housing  as  of 
the  date  of  enactment  of  this  Act."  The 
same  date  (September  13, 1088)  is.  for 
the  same  reasons,  referenced  in 
|10a3O4(d)(1)  ["55  or  Over  Houaing"). 

In  addition,  some  commenters 
proposed  that  the  rule  state  that  a 
mobile  home  park  may  change  its  age 
requirements  to  either  family.  56  or  over 
or  82  or  over,  at  any  time — arguing  that 
such  a  provision  would  l>e  consistent 
with  the  legislative  intent  of  the  Act  to 
stop  discrimination  against  families  with 
children  but  to  allow  for  distinct  housing 
opportunities  for  older  persons.  As 
previously  explained,  the  Department 
sees  no  legal  basis  for  providing  special 
treatment  or  exceptions  for  mobile  home 
parks  in  light  of  the  legislative  history  to 
the  contrary.  Furthermore,  the  tranaltlon 
provision  In  section  807(b)(3)(A)  ntakes 
specific  reference  to  the  date  of 
enactment.  In  light  of  this  temporal 
limitation  in  the  statute  the  Department 
does  not  believe  it  would  be  faithful  to 
the  statute  to  create  in  this  rule  a 
procedure  permitting  a  housing  provider 
to  change  its  age  requirements  at  any 
time  in  order  to  exclude  families  witA 
children. 

A  related  Issue  raised  by  some 
commenters  la  the  relationship  between 
the  Act  and  various  State  laws  that 
regulate  existing  relationships  between 
landlords  and  tenants.  For  example, 
under  the  California  Mobilehome 
Residency  Law.  a  rule  or  regulation  of  a 
mobile  home  park  may  be  amended  at 
any  time  with  the  consent  of  a 
homeowner,  or  without  his  or  her 
consent  upon  written  notice  to  him  or 
her  of  not  less  than  six  months. 


Calfomla  Civil  Code  |  798.28  (1982  ft 
Supp.  1988).  These  commenters  pointed 
out  that  this  and  other  notice 
requirements  made  it  very  difficult,  and 
in  some  cases,  impossible  for  mobile 
home  park  owners  to  avail  themselves 
of  the  transition  provision  in  section 
807(b)(3)(A)  of  the  Act.  On  October  21. 
1988  the  General  Counsel  of  HUD.  |. 
Michael  Dorsey,  issued  a  legal  opinion 
on  this  question.  In  that  opinion.  Mr. 
Doraey  concludes  that  the  Fair  Housing 
Act  does  not  preempt  or  supersede 
i  796.25  of  the  California  Civil  Code 
since  there  is  no  language  in  the  Fair 
Housing  Act  as  amended,  or  its 
legislative  history  to  support  a 
conclusion  that  the  Act  was  Intended  to 
Invalidate  or  limit  any  State  law.  unless 
that  State  law  requires  or  permits  a 
discriminatory  housing  practice.  42 
U.S.C  3818  (as  redesignated  by  the  Act). 
Section  798.25  of  the  California  Civil 
Code  neither  requires  nor  permits  a 
discriminatory  housing  practice:  it 
simply  sets  forth  a  procedure  that  a 
mobile  home  park  must  follow  in  order 
to  change  a  rule  or  regulation.  In 
addition,  the  comments  submitted  by 
Senators  Kennedy  and  Specter  and 
Representative  Don  Edwards  state  as 
follows: 

Since  Muiclinent  of  the  1968  Amendments 
to  the  Fair  tlouting  Act.  many  mobile  home 
parks  Itav*  changed  their  (tatut  from  an 
sighleen  and  older  "adult"  pari^  which  is 
allowed  under  existing  California  law.  but 
prohibited  by  the  Fair  Housing  Amendments 
Act  to  a  "housing  for  older  persons"  park  in 
order  to  qualify  for  an  exemption  under  the 
Act  Many  of  these  parks  have  claimed  that 
the  Act  preempt*  California  law,  and  thus  six 
months'  notice  of  a  change  in  policy  is  not 
required.  This  is  an  incorrect  interpretation  of 
the  Act.  It  was  not  the  intent  of  Congress  to 
praempt  this  notice  requirement,  and  the 
regulation*  should  so  specify.  (Footnotes 
omitted.) 

Paragraph  (a)(2)  states  that  bousing 
satisfies  the  requirements  of  1100.303 
tven  though  there  are  unoccupied  units 
(at  any  time),  provided  that  such  imits 
are  reserved  for  occupancy  by  persons 
62  years  of  age  or  over.  Paragraph  (a)(2) 
was  not  the  subject  of  substantial 
comment  and  is  unchanged  from  the 
propoaed  rule. 

A  new  paragraph  (a)(3)  has  been 
added  to  the  final  rule.  It  states  that 
housing  satisfies  the  requirements  of 
1 100.303  even  though  there  are  units 
occupied  by  employees  of  the  housing 
(and  their  family  members  residing  In 
the  same  unit)  who  are  under  82  years  of 
age  provided  they  perform  substantial 
duties  directly  related  to  the 
management  or  maintenance  of  the 
housing.  This  paragraph  was  added  by 
the  Department  in  rea)gnitlon  of  the  fact 


that  it  is  common  for  a  manager  of  a 
housing  facility  or  maintenance  worker 
to  reside  in  one  of  the  units.  Frequently, 
such  arrangements  benefit  the  residents 
of  the  housing  facility.  The  Department 
does  not  believe  that  Congress  intended 
for  a  housing  owner  to  lose  its  "62  or 
over"  exemption  simply  because  the 
manager  of  the  facility  or  a  maintenance 
worker  resides  there.  However,  the 
Department  wishes  to  stress  that  any 
employees  who  live  at  the  housing 
facility  must  perform  substantial  duties 
directly  related  to  the  management  or 
maintenance  of  the  housing  in  question. 
For  example,  if  the  employee  works 
primarily  at  a  different  housing  facility, 
then  that  employee  does  not  satisfy  the 
requirements  of  paragraph  (b)(3)  and  the 
housing  facility  where  that  employee 
lives  will  not  qualify  for  the  "62  or  over" 
exemption. 

Paragraph  (b)  contains  two  examples 
that  illustrate  the  application  of 
paragraph  (a).  These  examples  were  not 
the  subject  of  substantial  comment  and 
are  unchanged  from  the  proposed  rule. 

Section  100.304    55  or  Over  Housing. 

Section  100.304  implements  section 
807(b)(2)(C)  of  the  Fair  Housing  Act, 
which  exempts  housing  intended  and 
operated  for  occupancy  by  at  least  one 
person  55  years  of  age  or  over  per  unit 
that  satisfy  certain  criteria.  This  section 
of  the  proposed  rule  was  the  subject  of 
many  public  comments.  As  an  initial 
matter,  a  number  of  commenters  asked 
that  the  Department  clarify  the  meaning 
of  the  phrase  "housing  intended  and 
operated  for  occupancy  by  at  least  one 
person  55  years  of  age  or  older,  per 
unit  *  *  *"  in  paragraph  (a). 

Specifically,  these  commentera  asked 
that  HUD  address  the  issue  of  the  age  of 
any  other  person  occupying  the  unit 
along  with  a  person  55  yean  of  age  or 
older  per  unit.  A  housing  provider  may 
use  any  non-discriminatory  method  of 
qualifying  for  the  exemption  that 
comports  with  applicable  State  and 
local  laws.  Since  the  Fair  Housing 
Amendments  Act  does  not  prohibit 
discrimination  because  of  age,  nothing 
in  the  Act  prohibits  a  housing  provider 
seeking  to  qualify  for  the  exemption  for 
"66  or  over"  housing  from  setting  age 
restrictions  that  ara  nmre  stringent  than 
those  set  forth  in  the  Act.  Thus,  a 
housing  provider  may,  for  example, 
require  that  all  residents  be  55  yeara  of 
age  or  older,  provided  that  such  a  rule  is 
consistent  with  applicable  State  and 
local  laws.  The  other  comments  on 
1 100.304  fall  within  four  areas. 

nrat  some  commenters  stated  that 
i  100.304(cMl)  should  state  that  all  units, 
upon  initial  occupancy,  must  be 


occupied  by  at  least  one  person  55  years 
of  age  or  older.  Under  the  Act  the 
exemption  for  housing  for  persons  55 
years  of  age  or  older  requires,  among 
other  things,  that  80  percent  of  the 
dwellings  have  at  least  one  resident 
who  is  55  yeara  of  age  or  older  and  that 
the  housing  complex  adhere  to  policies 
demonstrating  an  intent  to  provide 
housing  to  peraons  of  that  age  group. 
Section  807(b)(2)(C).  The  Children's 
Defense  Fund  and  other  commentera 
state  that  Congress'  purpose  in 
permitting  up  to  20  percent  of  the  units 
to  be  occupied  solely  by  peraons  under 
the  age  of  55  was  to  prevent  disruption 
of  the  lives  of  surviving  spouses  and 
cohabitants  under  age  55,  when  the  over 
55  member  of  a  household  dies  or 
otherwise  leaves  the  unit.  See  134  Cong. 
Rec.  H  6498  (daily  ed.  August  8, 1988) 
(statement  of  Representative  Edwards); 
House  Report  at  31.  Si>eciiically,  these 
conunentera  argue  that  the  "55  or  over" 
exemption  was  not  meant  to  permit  the 
owner  of  housing  for  older  peraons  to 
"set  aside"  20  percent  of  its  units  for 
incoming  households  (as  opposed  to 
surviving  spouses  or  companions). 
These  commentera  feel  that  such  a  "set 
aside"  is  inconsistent  with  the 
exemption's  requirement  that  the  owner 
or  manager  demonstrate  an  intent  to 
provide  housing  for  peraons  55  yeara  of 
age  or  older. 

These  commentera  correctly  point  out 
that  statements  in  the  legislative  history 
discuss  the  need  to  permit  up  to  20 
percent  of  the  units  to  be  occupied  by 
peraons  all  of  whom  are  under  55  yeara 
old  in  55  or  over  housing  in  order  to 
accommodate  peraons  such  as  surviving 
spouses  under  the  age  of  55  and  nuraes 
and  other  personnel  to  care  for  the 
elderly  134  Cong.  Rec.  H  6496  (daily  ed. 
August  8, 1988]  (statement  of 
Representative  Edwards);  House  Report 
at  31.  However,  the  Department  does 
not  believe  that  the  examples  that 
appear  in  the  legislative  history  were 
intended  to  be  exhaustive.  Particularly, 
the  Department  is  not  of  the  view  that 
these  units  for  peraons  under  55  yeara  of 
age  cannot  be  occupied  by  incoming 
households  (as  opposed  to  surviving 
spouses  or  companions).  Indeed,  some 
incoming  households  may  be  peraons 
under  55  related  in  some  way  to 
residents  who  are  over  55  yeara  old.  For 
example,  an  elderly  oivner  of  a 
condominium  might  die  and  leave  the 
condominum  to  a  relative  who  is  under 
55  yeara  old.  If  the  20  percent  of  the 
units  available  to  persons  under  55 
yeara  old  were  not  open  to  incoming 
households  then  the  recipient  of  the 
legacy  would  be  in  the  anomalous 
situation  of  not  being  able  to  live  in  a 


condominium  he  or  she  owns.  Further, 
the  Department  does  not  believe  that  the 
proposed  rule  can  fairly  be 
characterized  as  establishing  a  20 
percent  "set-aside"  for  peraons  under  55 
yeara  of  age.  In  order  to  be  assured  of 
preserving  the  exemption,  an  owner  of 
"55  or  over"  housing  will  not,  as  a 
practical  matter,  be  able  to  sell  or  rent  a 
full  20  percent  of  the  units  to  incoming 
peraons,  all  of  whom  are  under  55  yeara 
of  age,  because  if  the  owner  does  so  he 
or  she  will  risk  losing  the  exemption  if 
some  of  the  over-55  occupants  die  with 
surviving  spouses  who  are  under  55 
yeara  old.  In  this  regard,  a  number  of 
commentera  expressed  concern  about 
the  last  sentence  of  example  lA  in 
paragraph  (e).  This  sentence  indicates 
that  a  housing  provider  could  rent  a  imit 
to  peraons  (John  and  Mary  in  the 
example)  all  of  whom  are  under  55  yeara 
old  even  if  doing  so  would  reduce  the 
percentage  of  units  occupied  by  at  least 
one  peraon  55  yeara  of  age  or  older  to 
just  a  fraction  above  80  percent 
Although  the  housing  provider  in  fact 
could  rent  to  John  and  Mary  without 
losing  the  "55  or  over"  exemption  the 
Department  agrees  that  doing  so  is  not 
advisable  under  the  circumstances 
described  in  the  example.  Since  the 
owner  would  be  just  a  fraction  above 
the  80  percent  minimum  required  to 
maintain  the  "55  or  over"  exemption, 
renting  to  John  and  Mary  could  lead  to 
the  owner  losing  the  exemption  if  some 
of  the  over-55  occupants  die  with 
surviving  spouses  who  are  under  55.  In 
order  to  avoid  any  confusion,  therefore, 
the  last  sentence  of  example  lA  in 
paragraph  (e)  of  the  proposed  rule  has 
been  deleted  in  the  final  rule. 

Beyond  this,  the  owner  must  take  care 
to  publish  and  adhere  to  policies  and 
procedures  which  demonstrate  an  intent 
to  provide  housing  for  peraons  55  yeara 
of  age  or  older.  For  example,  this 
requirement  would  preclude  an  owner 
or  manager  from  marketing  80  percent  of 
the  units  for  peraons  55  yeara  of  age  or 
older  and  marketing  the  remaining  20 
percent  in  a  radically  di^erent  way  {e.g., 
young  adults).  The  policies  and 
procedures  for  the  housing  facility  as  a 
whole  must  demonstrate  an  intent  to 
provide  housing  for  persons  55  yeara  of 
age  or  older.  "In  essence,  this  means 
that  the  housing  in  question  must  in  its 
marketing  to  the  public  and  in  its 
internal  operations,  hold  itself  out  as 
housing  for  peraons  aged  55  or  older." 
134  Cong.  Rec.  S10456  (Memorandum  of 
Senatora  Kennedy  and  Specter 
Regarding  Their  Substitute 
Amendment).  Accordingly,  the 
Department  has  determined  not  to 
revise  paragraph  (d)(2). 


The  second  major  issue  relating  to  55 
or  over  housing  concerns  paragraph 
(c)(1),  which  requires  that  at  least  80°o  of 
the  units  in  the  housing  facility  be 
occupied  by  at  least  one  person  55  yeara 
of  age  or  older  unit  except  that  a  newly 
constructed  housing  facility  for  firat 
occupancy  after  March  12, 1969  need  not 
comply  with  paragraph  (c)(1)  of  this 
section  until  25%  of  the  units  in  the 
facility  are  occupied.  The  exception  for 
partially  occupied  newly  consbucted 
housing  facilities  was  proposed  by  HUD, 
to  deal  with  the  practical  problem  of 
filling  units  in  a  new  and  unoccupied 
housing  facility  in  a  reasonable  manner, 
consistent  with  the  "55  or  over" 
exemption.  For  example,  it  would  be 
unreasonable  for  a  large  newly 
constructed  housing  facility  that  intends 
to  qualify  for  the  exemption  to  lose  its 
right  to  claim  the  exemption  simply 
because  the  firat  unit  happens  to  be 
filled  with  peraons  all  of  whom  are 
under  55  yeara  of  age.  However,  once  a 
certain  percentage  of  units  has  been 
filled  the  housing  facility  can  reasonably 
be  expected  to  comply  with  the 
percentage  requirement  in  paragraph 
(c)(1).  Thus,  the  Department  proposed  to 
require  that  a  housing  facility  comply 
with  the  80%  requirement  in  paragraph 
(c)(1)  once  25%  of  the  units  in  the 
housing  facility  have  been  filled  and 
invited  comment  on  the  question  of 
whether  the  25%  point  is  too  high  or  too 
low. 

The  National  Association  of 
HomebuUdera.  among  other 
commentera.  felt  this  percentage  was 
too  low  to  make  a  meaningful 
assessment  of  a  particular  housing 
facility.  The  National  Multi  Housing 
Council  argued  that  a  building  should  be 
eligible  for  the  "55  and  Over"  exemption 
during  initial  occupancy  so  long  as  not 
more  than  20  percent  of  the  total  units 
are  occupied  by  non-qualifying 
residents.  The  Council  argues  that 
maticeting  and  market  conditions  will 
vary  widely  throughout  the  coimtry  and 
suggest  that  it  is  unnecessary  for  HUD 
to  attempt  to  fix  a  universal 
demarcation  point  on  this  subject  The 
Council  proposes  that  the  final  nde 
permit  an  owner  to  sell  or  rent  the  firat 
20  percent  of  the  units  to  non-qualifying 
occupants,  if  he  or  she  wishes. 

On  the  other  hand,  the  Children's 
Defense  Fund  and  the  Leaderehip 
Conference  on  Civil  Rights,  among  other 
commentera,  objected  to  paragraph 
(c)(1)  since  the  25  percent  point 
referenced  in  the  proposed  regulation  is 
not  contained  in  the  Act  or  its  legislative 
history.  These  commentera  further  arg'je 
that  this  25  percent  point  of  reference  be 
deleted  because  it  stems  from  what  they 
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ragard  ••  an  incorrvct  InlarprtlaUoo  of 
th«  55  or  ovar  axamptioii.  In  othar 
words,  if  tha  20  parcent  of  tha  units  for 
non -qualifying  houMhoida  wera 
raslricled  to  turviving  apouaaa.  nurse* 
and  companions  than  would  ba  no  naed 
for  tha  25  paroant  pohit  of  rafaranca  for 
initial  occupancy. 

Since  the  Departmant  has  not  sdoptad 
the  narrow  interpretation  of  the  20 
percent  Umitstion  urged  by  soma 
commenters.  the  Department  continues 
to  believe  that  the  regulation  must 
contain  soma  point  of  reference  so  that 
everyone  concerned  will  know  how  to 
calculate  whether  a  housing  fscility  has 
complied  with  the  00  percent 
requirement  during  initial  occupancy. 
However,  tha  Department  does  not 
believe  It  would  be  consistent  with  the 
Intent  of  the  ststuts  to  permit  sn  owner 
or  manager  seeking  to  qualify  for  tha  **SS 
or  Over"  exemption  to  sell  or  rent  the 
first  20  percent  of  the  units  to  persons  sU 
of  whom  are  under  55  years  of  age. 
Pillins  so  many  units  vvith  non- 
quali^ing  persons  might  create  an 
Impression  thst  the  hmising  is  not 
intended  for  older  persons.  Further,  the 
owner  would  not  have  any  leeway  to 
provide  for  units  occupied  by  under  56 
surviving  spouses  and  nurses  or 
companions.  For  theee  reaaons.  tha 
Department  hat  retained  paragraph 
(cMl)  ss  it  was  propoaed. 

In  addiUon.  as  in  1 10a309(s)(3).  a 
new  paragraph  (d)(3)  has  been  added  to 
1 10O.3O«  of  the  final  rule,  it  states  that 
housing  satisfies  tha  raqutoaments  of 
this  section  even  though  there  are  units 
occupied  by  employees  of  the  housing 
(and  family  members  residing  in  the 
same  unit)  who  are  under  55  years  of 
age  provldad  they  perform  substantial 
dutlee  directly  related  to  the 
management  or  maintenance  of  tha 
housing.  Thus,  aa  in  |  lOOiSOt.  units 
occupied  by  employees  of  the  housing 
who  do  not  meet  the  ags  threshold  sre 
not  constdared  In  datarminlng  a  protacf  s 
eUgibUlty  as  housing  for  older  parsons. 

"Significant  FociUtim  and  Serviam  ". 
Third,  the  Department  received  a  great 
many  commenta  aaking  lor  clarifWrattnn 
of  lb«  phrase  "■igniflcanl  facilities  and 
services  designed  to  meat  the  physical 
or  social  needa  of  older  persons.-  A 
lains  number  of  coounanters  vlewad  the 
definition  in  propoeed  paragraph  (bMl) 
as  rsquiring  fadUtlaa  sad  ssrvlcas  on 
the  order  of  what  one  alght  expect  to 
find  in  s  facility  for  sevmly  dlsahiad 
elderly  persons  who  are  not  able  to  care 
for  theinaelves.  Other  nowmenters  want 
to  qualify  for  the  "55  or  Over" 
exemption  and  want  to  know  pradsaly 
what  servlcea  and  fadHrtea  auist  ha 


provided  in  order  to  qualify  for  the 
exemption. 

Paragraph  (bKl)  of  the  propoeed  rule 
stated  that  "aloniflcant  fadiitles  and 
services  spedflcally  designed  to  meet 
the  physical  or  social  needs  of  older 
persons"  include  an  accessible  physical 
enviroiunent.  congregate  dining 
facilities,  social  snd  recreational 
programs,  emergency  and  preventive 
health  care  or  programs,  continuing 
education,  welfare,  information  and 
counseling.  recrestionaL  homeotakar. 
outside  msintenance  and  referral 
services,  transportation  to  facilitate 
access  to  social  services,  and  sarvicas 
designed  to  encourage  snd  sssist 
residents  to  use  the  servloes  and 
facilities  available  to  them.  The  list  of 
si^iiflcanl  facilities  and  services 
designed  to  meet  the  physical  or  social 
nee£  of  older  persons  in  the  proposed 
rule  is  drawn  trom  section  202(f)  of  the 
Housing  Act  of  1960. 12  U.&C  |  ITOlq. 
listing  examples  of  fadlitiee  and 
services  for  older  persons.  The  House 
Report  (at  p.  32)  relies  haavily  upon  the 
listing  In  section  20Z(f)  of  the  Housing 
Act  of  1950  in  its  discussion  of  such 
fscilities.  In  addition,  the  propoeed  rule 
made  it  clear  that  the  housing  facility 
need  not  have  all  of  these  features  to 
qualify  for  the  exemption. 

Based  v^ou  the  reaction  hundreds  of 
commenters  had  to  the  propoeed 
definition  of  "significant  fadlitias  and 
servioas  dssignad  to  aiaat  tha  physkal 
or  social  nee&  of  older  persons"  it 
sppears  that  the  preeenca  early  on  in  the 
definitioa  of  "congregate  dining 
facUitiee"  and  an  "sccaasthls  physical 
environaMat"  aay  have  creatad  an 
impression  that  only  housing  far  oldar 
parsons  who  srs  not  capable  of  living 
independently  would  satisfy  tha 
requirements  of  psiayaph  (hNl)-  The 
Department  wiahas  to  strees  that  a 
housing  facility  may  have  slfolficaat 
fadlitiee  and  sasvioas  iliilgBii  to  asset 
the  physical  or  social  needs  of  oldsr 
parsons  and  still  provide  housing  far 
active  oldar  persons  who  live  very 
independently.  A  housli^  facility,  far 
example,  need  not  nacasserily  have 
Its  diai^  fadlMea  or  an 


kfaphvsicali 
ordsr  to  qaal^.  In  facu  away  of  Iha 
CscUitias  and  sarvloss  on  the  list  can 
rsadlly  ba  sssodstad  with  active  oldar 


recreational  progranu.  pravantive  health 
care,  infonnarten  and  ooansaltngi 


to  fadUtate  acceee  lo  aodal  aarvicaa. 
Moreover,  the  liat  of  sarvicas  on  thia  list 
was  not  intended  to  be  exdusive.  As  s 
rssult  of  this  reaction,  the  Oepartaant 
has  reordered  the  list  of  services  and 


facilities  in  the  final  rule.  In  addition, 
"welfare"  has  been  deleted  from  the  list 
because  it  sppears  only  to  hsve 
relevance  in  the  context  of 
govenmieatal  programs  for  elderly 
persons  which  are  covered  by  1 100.301. 

The  fadlitiee  snd  services  designed  to 
meet  the  physical  or  social  needs  of 
older  persons  must  be  "significant"  in 
order  to  satisfy  paragraph  (b)(1).  It  is  not 
possible  for  the  Department  to  define 
predsely  what  servicas  snd  fadlities 
must  be  present  before  they  are 
considered  "significant"  llie  services 
snd  fsdlities  will  necessarily  vary 
based  on  the  geographic  location  snd 
the  needs  of  the  residents.  However,  it  is 
dear,  for  example,  that  the  installation 
of  a  ramp  at  the  front  entrance  of  a 
housing  fadlity  would  not  constitute  s 
"significant"  fsdlity  designed  to  meet 
the  physical  needs  of  older  persons. 
Similarly,  the  provision  of  minor 
smenities — such  ss  putting  s  couch  in  a 
laundry  room  and  labeling  it  a 
recreation  center — would  not  constitute 
a  "significant"  fadlity  designed  to  meet 
the  social  needs  of  older  persons.  House 
Report  St  32. 

"Important  Hooting  Opporixmitiet  for 
Older  Persons".  Some  commenters 
suggested  that  the  Department  establish 
s  "precertification"  procedure  which 
wa«ld  aaabia  bousing  provider*  to  seek 
HUD  certification  that  a  housing  facility 
ha*  "*ignificant  fadliUe*  and  aervices 
designed  to  meet  the  physical  or  social 
needs  of  older  persons"  or  that  the 
housing  facility  satisfies  the 
requirements  of  paragraph  (bM2).  One 
conunenter  representing  the  interests  of 
mobile  home  park  owners  argued  that 
such  s  procedure  would  prevent  many 
lawsuits  and  "frivoloos"  administrative 
complaints  of  discrimination  fiiim  being 
filed.  The  Department  does  not  believe 
at  this  early  stags  of  the  enforcement  of 
the  Fair  Housing  Amendments  Act  that 
there  is  a  rsasonabk  basis  to  condade 
that  many  "Crivolous"  complaints  will  be 
filed  unless  s  "pre-certification" 
procedure  is  establishad.  Further,  the 
Department  does  not  believe  that  it  has 
sunidant  resooroes  to  support  such  s 
procedure.  However,  if  experience  with 
enfofoaaent  of  the  exemption  for  "55  or 
over"  bousing  shows  thst  such  a 
procedure  would  be  cost-effective  the 
Department  will  consider  sddii^  s  "pre- 
cevtlfication"  procedure  in  the  future. 

The  fourth  area  of  major  public 
comment  concerns  paragraph  (b)(2)  of 
the  proposed  rule.  A  housing  fadlity 
may  qualify  for  the  "55  or  over" 
exemption  even  if  it  does  not  satisfy  the 
requirements  of  paragraph  (bMl)-  Under 
paragraph  (b)(2).  s  housing  fadlify  that 
does  not  provide  significant  fadlilfaa 


and  services  specifically  designed  to 
meet  the  physical  or  social  needs  of 
older  persons  may  nonetheless  qualify 
for  the  "55  or  over"  exemption.  Such  a 
housing  facilify  must  demonstrate  that  it 
is  not  practicable  for  it  to  provide 
significant  fadlities  and  services 
designed  to  meet  the  physical  or  aodal 
needs  of  older  persons,  and  must  also 
demonstrate  that  the  housing  facilify  is 
neceaaary  to  provide  important  housing 
opportunities  for  older  persons. 

The  proposed  rule  contained  ei^t 
fadors.  among  others,  that  the 
Department  proposed  to  consider  in 
determining  whether  a  housing  facilify 
satisfies  the  requirements  of  paragraph 
(b)(2).  Paragraph  (b)(2)  was  criticized  by 
many  commenters  for  not  being 
suffldentiy  precise.  These  commenters 
state  that  listing  eight  fadors  is  not 
suffident  especially  since  the  proposed 
rule  did  not  state  how  many  (or  how 
few)  of  the  fadors  must  be  fulfilled  in 
order  to  obtain  a  waiver  of  the 
requirement  of  providing  significant 
services  and  facilities. 

Further,  some  commenters  died 
legislative  history  which  they  believe  is 
helpful  in  constriiing  the  exception. 
Senator  Kennedy  stated  that  Uie 
exception  was  intended  "to  be  narrowly 
used  only  when  it  can  be  demonstrated 
that  the  costs  of  providing  the  facilities 
and  service*  would  result  in  depriving 
low-  and  moderate-income  persona  of 
needed  and  desired  housing. 
Independent  and  objective  evidence 
must  be  provided  to  establish 
impracticabilify."  134  Cong.  Rec.  S10549 
(daily  ed.  August  2, 1968)  (statement  of 
Sen.  Kennedy).  Representative  Edwards 
explained  that  1 807(b)(2)(C)(i)  was  "not 
intended  to  provide  a  broad  exemption 
*  *  *."  134  Cong.  Rec.  H6498  (daily  ed. 
August  8. 1968)  (statement  of 
Representative  Edwards).  Mr.  Edwards 
went  on  to  explain  the  impracticabilify 
test  as  follows: 

The  fact  that  the  facilities  and  services  are 
expensive  to  provide  is  not  alone  sufficient  to 
meet  the  standard  of  impracticability.  This 
standard  cannot  be  satisfied  only  by 
estimates  g^increased  costs,  business 
inefficiency  or  loss  of  profit.  Independent  and 
objective  evidence  must  l>e  provided  to 
establish  impracticability.  Mere  opinion  that 
the  provision  of  such  facilities  and  services  is 
impracticable  is  not  sufficient. 

Id 

With  regard  to  the  requirement  that 
the  housing  qualify  a*  an  "important 
housing  opportimify  for  older  persons" 
Representative  Edwards  stated  that  it 
must  be  shown  that  "(ajffordable 
housing  for  older  persons  of  low  or 
moderate  incomes  must  not  be 


otherwise  available  in  the  communify." 
Id 

The  Department  agrees  that 
additional  guidance  is  needed  and  the 
Department  has  been  guided  by  this 
legislative  history  in  revising  paragraph 
(b)(2)  to  provide  for  a  somewhat  more 
predse  definition  of  this  exception.  Tlie 
first  sentence  of  paragraph  (b)(2),  which 
mirrors  the  statute,  is  unchanged  fiom 
the  proposed  rule.  The  following 
sentence  explicates  this  statutory  test  in 
a  manner  that  is  consistent  with  the 
legislative  history  regarding  this 
exception.  It  states  that  an  owner  or 
manager,  in  order  to  satisfy  the 
requirements  of  paragraph  (b)(2).  must 
demonstrate  through  credible  and 
objective  evidence  that  the  provision  of 
sigiificant  fadlities  and  services 
designed  to  meet  the  physical  or  social 
needs  of  older  persons  would  result  in 
depriving  older  persons  in  the  relevant 
geographic  area  of  needed  and  desired 
housing.  The  Department  believes  that 
the  revised  standard  is  both  clearer  and 
consistent  with  the  intent  of  Congress. 

Hie  eight  factors  in  the  proposed  rule 
have  been  reduced  to  seven  factors  in 
the  final  rule.  Specifically,  the  first  and 
second  fadors  that  appeared  in  the 
proposed  rule  have  been  consolidated 
and  darified  in  the  final  rule.  The  seven 
relevant  factors  in  the  final  rule  are  as 
follows: 

(i)  Whether  the  owner  or  manager  of 
the  housing  fadlify  has  endeavored  to 
provide  si^iificant  facilities  and 
services  designed  to  meet  the  physical 
or  sodal  needs  of  older  persons  either 
by  the  owner  or  some  oUier  entify. 
Demonstrating  that  such  services  and 
fadlities  are  more  expensive  to  provide 
is  not  alone  sufficient  to  demonstrate 
that  the  provision  of  such  services  is  not 
practicable.  The  preceding  sentence 
relating  to  the  cost  of  providing 
significant  services  and  facilities  is 
based  on  the  legislative  history.  See  134 
Cong.  Rec.  H6498  (daily  ed.  August  8, 
1988)  (statement  of  Representative 
Edwards)  ("The  fact  that  the  fadlities 
and  service  [sic]  are  expensive  to 
provide  is  not  alone  suffident  to  meet 
the  standard  of  impracticabilify.") 

(ii)  The  amount  of  rent  charged,  if  the 
dwellings  are  offered  for  rent.  The  price 
of  the  dwellings,  if  they  are  offered  for 
sale. 

(iii)  The  income  range  of  the  residents 
of  the  housing  facilify. 

(iv)  The  demand  for  housing  for  older 
persons  in  the  relevant  geographic  area. 

(v)  llie  range  of  housing  choices  for 
older  persons  within  the  relevant 
geographic  area. 

(vi)  The  availabilify  of  other  similarly 
priced  housing  for  older  persons  in  the 
relevant  geographic  area.  If  similariy 


priced  housing  for  older  persons  with 
significant  fadlities  and  services  is 
reasonably  available  in  the  relevant 
geographic  area,  then  the  housing 
fadlify  does  not  meet  the  requirements 
of  paragraph  (b)(2).  The  second  sentence 
is  new  and  has  been  added  to  clarify  the 
appropriate  application  of  this  factor. 

(vii)  The  vacancy  rate  of  the  housing 
fadlify. 

Subpart  F-^terference.  Coerdon  or 

Intimidation 

Section  100.400   Prohibited 
interference,  coercion  or  intimidation. 

Subpart  F  provides  the  interpretation 
of  the  Department  as  to  the  conduct 
which  constitutes  a  discriminatory 
housing  practice  under  section  818  of  the 
Fair  Housing  Act 

Section  100.4IX)(b)  states  that  it  is 
unlawful  to  coerce,  intimidate,  threaten 
or  interfere  with  any  person  in  the 
exercise  or  enjoymoit  of.  or  on  account 
of  that  person  having  exerdsed  or 
enjoyed,  or  on  account  of  that  person 
having  aided  or  encouraged  any  person 
in  the  exerdse  or  enjoyment  of.  any 
right  granted  or  protected  by  Part  100. 
Such  conduct  can  also  involve 
harassment  of  persons  because  of  race, 
color,  religion,  sex.  handicap,  familial 
status,  or  national  origin. 

The  illustrations  in  this  section  also 
indicate  that  a  broad  range  of  activities 
can  constitute  a  discriminatory  housing 
practice.  Threatening  or  intimidating 
actions  include  acts  against  the 
possessions  of  persons,  such  as  damage 
to  automobiles  or  vandalism,  which 
limit  a  person's  abilify  to  have  full 
enjoyment  of  a  dwelling.  In  addition,  the 
protections  against  discrimination  reach 
any  person,  including  persons  selling  or 
renting  dwellings  and  persons  engaged 
in  activities  promoting  fair  housing. 
Further,  persons  who  are  not  involved  in 
any  asped  of  the  sale  or  rental  of  a 
dwelling  are  nonetheless  prohibited 
from  engaging  in  conduct  to  coerce, 
intimidate,  tlueaten  or  interfere  with 
persons  in  connection  with  proteded 
activities,  or  from  retaliating  against  any 
person  involved  in  any  way  in  a 
proceeding  under  the  Fait'  Housing  Act 

Part  103 — Fair  Housing  Complaint 
Processing 

Enforcement  responsibility  within  HUD 

Generally,  the  proposed  regulations 
placed  the  responsibilify  for  die 
reasonable  cause  determination  and  the 
prosecutorial  functions  with  the  General 
Counsel,  while  retaining  the 
investigation  and  conciliation  functions 
with  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunify. 
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Sevaral  oommiUot*  mmI  thai  th* 
Dvpartnwnt  nodtfjr  Km  niW  to  Imv*  all 
aapccts  of  Fair  Huatlin  anfaroaaanl 
reaponaibiltty  with  iM  Awiataal 
Sacratary  tor  Fair  Hovaint  Mtd  Equal 
OpportoiUty.  AoKMif  othar  arflvmanla. 
(ha  axpariaooa  of  tha  Aaaiatant 
Sacretary  tn  a<hnliilalariat  Iba  Mvaral 
civil  ri^ta-raUtad  laapowthiHHii  of 
HUD  waa  died — particulariy  Iha  twanty 
years  of  experience  in  adniniatehng  (he 
Fair  Moutint  Act  itself.  In  addition, 
conunenter*  pointed  out  that  the  Qvil 
Right*  Act  of  IfM  ptovkM  lor  Hm 
creatloii  of  a  new  HUD  aaaiataat 
■ecratary  poaition — clearly  intended  to 
•erva  aa  tha  lead  official  for  civil  rights 
rasponsibiUtiea  of  tha  Department. 
TW  Dapartmanl  agrsaa  with  tha 
conunenters  that  full  utiUxatkm  of  tha 
Assistant  Secretary's  experience  must 
be  assured  and  that  the  original  Fair 
Housing  Act  indeed  intended  that  there 
be  appointed  an  aaaiatant  secretary 
specialising  In  civil  rights  concerns.  Had 
tha  propoaed  rule  suggested  removal  of 
tha  raspoosibililies  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  and  the  awarding  of  ihoaa 
responsibilities  to  Iha  Ccosral  Counsel 
the  above-summarlMd  aifMWnts  would 
be  well-taken.  No  such  proposal  has 
been  made,  however.  Under  the 
enforcement  scheme  set  out  in  the 
propoaad  niU.  Iha  responslbiUtiaa  of  the 
Aaaiatant  Sacratary  as  they  relate  to 
Fair  Housing  enforcement  have  been 
retained.  The  Assistant  Secretary 
continues  lo  have  full  responsibility  for 
complaint  intake,  investigationa. 
conciliations  and  for  all  related 
communications  with  Iha  parties 
concerning  their  procedural  rights  and 
obMfations.  Quite  clearly,  given  the 
greatly  increased  enlorcement  authority 
provided  by  the  Fair  Housing 
Amendments  Act  and  the  addition  of 
important  newly  protected  classes,  the 
responsibilities  of  the  Assistant 
Secretary  have  been  augmented  greatly. 
It  provaa  too  much,  howavar.  lo  argua 
that  tha  creation  of  a  new  asalatant 
sacrelary's  poaition  in  the  1988  Afll 
somehow  irapllaa  a  duty  in  the  Secretary 
lo  delegate  SMbaeqwenlly  enacted 
authority  to  that  single  ofTicer.  First,  we 
note  that  tha  1988  stolute  creating  tha 
new  assistant  sacretary  did  not  proaida 
for  adminiatration  ar  iudicial 
enforcement  of  tha  Act.  but  only  for  the 
Investigation  and  attampted  conciliation 
of  complainta.  Mora  importantly,  both 
the  1988  Act  and  Iha  1988  AmendmenU 
Act  refer,  in  oU  their  subatantlva 
provisions,  to  reaponaibUitiaa  ci  tha 
Secretary  of  Ftoustng  and  Urt>an 
Developinant.  Nothing  in  either  Act 
purports  to  require  the  Secretary  to 


delegnto  thia  raaponaibility  to  any 
particular  ofHcer  or  officers.  It  ia  dear, 
then,  thai  an  arguaMnt  that  tha 
Secretary  la  la«Blly  bound  to  dafefato 
his  authority  in  a  partiadar  mannar 
canno*  be  aupported. 

Commenters  aiao  afgved  thai  as  a 
mailer  of  policy.  Iha  delegation  to  Iba 
Canaral  Coanae)  la  inappropriale. 
rwiinwiiitoii  noted  that  the  Assistant 
Saoatary  far  Fair  Housing  and  Equal 
Opportunity  doaa  not  share 
responsibility  witfi  any  other  office  of 
the  Department  relative  to  the  Assistant 
Secretary's  exercise  of  euthohty  ander 
odtar  civil  r^s  statutes.  These 
conunenters  are  oorract — up  to  a  potol— 
although  they  ignore  tha  hct  of  HUD 
General  Counad  participation  in  any 
and  all  matters  involving  dvil  rights  and 
equal  opportunity  at  the  stage  where  the 
Department  becomea  involved  in  formal 
enforcement  either  through  the 
initiation  of  administrative  enforcement 
proceedings  or  the  referral  of  matters  to 
the  Department  of  fostice  for  Iha 
initiation  of  dvil  actions. 

Given  tha  dear  Intention  of  the 
amended  Act  that  a  HUD  reasonable 
cauaa  determination  will  create  a  virtual 
oartalnty  of  litigation,  either  to  an 
administrative  tribunal  or  In  a  Federal 
District  Court  It  Is  nol  only  rational  and 
sensible  but  consistent  with  current 
delegations  of  authority  in  the  area  of 
civil  rights  to  provide  Ihal  responsibility 
for  such  determinations  be  in  the  hands 
of  the  Department's  legal  ofTicer. 
Similarly,  the  delegation  of  authonty  to 
the  General  Counsel  lo  conduct  hearings 
before  adminislrativa  law  (udges  under 
the  Fair  Housing  Act  seems  lo  the 
Department  not  only  to  be  a  rational 
decision,  but  a  rather  obvious  one.  Such 
a  division  of  responsibility  is  consistent 
with  tha  practice  of  other  agendes 
whoae  administrative  processes  make  a 
separation  of  functions  necessary  or 
desirable. 

One  conunenter  noted  that  propoaed 
1 10e.ie(a)  provided  thai  tha  Assistant 
Sacretary  is  to  make  reasonable  cause 
datarmmations  in  advertising  cases.  The 
proposed  rule  intended  to  delegate  all 
responaibiiity  for  seaaonable  causa 
determinationa  to  the  General  Counsel 
Thia  section  has  been  revised. 

Under  the  final  rule,  the  General 
raiwsal  la  delegated  the  responaibility 
for  making  the  reasonaUa  caaae 
determination  and  for  proaecuting 
administrative  cases  uitder  the  1988 
Amendments.  One  conunenter  noted 
that  the  General  Counael  alao  has  tha 
responsibility  to  defend  against  charges 
that  HUD  has  violated  the  Fair  Housing 
Act  While  the  number  of  such  caaea 
may  ba  aaaaU.  the  conunenter  argued 


that  propoaad  procndurea  cast  suspidon 
on  the  iMpartiality  of  the  General 
Counael  in  such  matters.  In  the  rare 
instances  thai  complaints  involving  such 
circumstances  are  fibd.  the  Secretary 
will  dele^te  the  General  Counsel's 
responsibility  for  the  reasonable  cause 
deteimiaation  and.  where  an 
adminialrativa  proceeding  is  conducted. 
HUD'S  proaecuting  duties  lo  another 
qualified  employee  of  the  Department 
Since  such  drcumslanoes  will  rarely.  If 
ever,  occur,  the  text  of  the  rule  has  not 
been  revised  to  reflect  this  eventuality. 
The  division  of  responsibility  in  the 
final  rule  has  been  modified  slightly  to 
transfer  certain  duties  from  the  GeneraJ 
Counsel  to  the  Asalatant  Sacretary. 
These  Indudc  (1)  Tha  abUity  lo  elect  to 
hava  the  claims  aaaerled  in  a  charge 
dedded  In  a  dvil  action  where  HUD  is 
the  coii^Uinant  ( |  i  103.410  and 
104.410);  (2)  the  duly  to  notify  the 
aggrieved  person  and  the  respondent 
when  a  reasonable  cauae  determination 
can  not  be  made  within  described  time 
periods  (1 104  400(c)):  and  (3)  the  duty  to 
notify  Federal  SUte  and  local  hccnsing 
and  regulatory  agendes  under 
1 104.^5(a).  In  addition,  the  Tinal  rule 
has  been  revised  lo  require  the 
notification  of  the  Assistant  Secretary  at 
certain  points  during  the  administrative 
proceeding  (see  e.g.  il  104.70G(a). 
104.910(d).  104  J)20  and  104.930(d)). 

Statutory  limitationt  on  HUD's 
complaint  proonsing  authority. 

In  several  instances,  commenters 
suggested  revisions  to  the  proposed 
rules  that  cannot  be  adopted  because 
they  conflict  with  statutory  limitations 
contained  in  the  Fair  Housing  Act.  The 
slalulonly  impermissable  proposals 
induded: 

1.  Some  commenters  argued  that  the 
rules  should  require  complainants  to  Tile 
their  complaint  within  60  days  of  the 
date  that  an  alleged  discriminatory 
practice  has  occurred  or  terminated- 
Section  810(a)(l)(A)(i)  of  the  Act  permit 
complainants  to  submit  complaints  nol 
later  than  one  year  after  an  alleged 
discriminatory  housing  practice  has 
occurred  or  terminated.  (See  Subpart  A.) 

2.  CoBunenters  argued  that 
respondents  should  have  from  20  to  30 
days  to  respond  lo  the  complaint 
Section  810(a)(l)(B)(iii)  of  the  Ad 
provides  that  each  respondent  may  Tile 
an  aruwer  lo  the  complaint  not  later 
than  10  days  from  the  date  of  receipt  of 
the  notice.  (See  il  103J0(b)(3)  and 
103.55.) 

3.  Conunenters  argued  that  the  Tinal 
rule  should  not  permit  the  referral  of 
cases  lo  agencies  until  they  are  found  to 
be  substantially  equivalent  under  the 


new  law.  or  ihould  be  revised  to  permit 
the  complainant  to  choose  whether  to 
permit  the  referral  under  such 
circumstances.  Under  saction  810(f)(4). 
each  agency  certified  for  the  purposes  of 
Title  VIII  on  the  day  before  the 
enactment  data  must  be  considered 
certified  with  respect  to  those  matters 
for  which  the  agency  was  certified  on 
that  date.  The  transition  period  is  40 
months  bom  the  date  of  enactment 
Under  section  8ia(f)(l).  HUD  is  required 
to  make  these  referrals.  (See  Part  115) 

4.  Several  commenters  urged  HUD  to 
retain  the  existing  practice  of  making  a 
threshold  determination  to  resolve 
based  on  facts  devdoped  in  the 
investigation  before  commencing 
conciliation.  Such  procedures  would  be 
contrary  to  sectian  81Q(b)(l)  which 
requires  HUD  to  engage  in  conciliatioa 
with  respect  to  the  complaint  to  the 
extent  feasible,  during  the  period 
beginning  with  the  filing  of  the 
complaint  and  ending  with  the  filing  of 
the  charge  or  dismisaat  by  HUD. 

5.  Commenters  objected  to 

i  103.330(14  which  permits  the 
nondisdosure  of  concifiatlon 
agreements,  where  the  aggrieved  person 
and  the  respondent  request  the 
nondisclosure  and  the  Assistant 
Secretary  detennines  that  ifisdosura  is 
not  required  to  further  any  purpose  of 
the  Fair  Housing  Act  Under  section 
810(b)(4),  nondisdosure  ia  permitted 
under  sodi  circumstances. 

6.  Commenters  objected  to  the 
requirement  tor  the  pubHc  disdosure  of 
complaints  dismissed  based  on  a  ffaiding 
of  no  prabaUe  cause.  Section  fil0(g]t3) 
requires  public  disdosore. 

Subpart  A— Purpoac  and  Defiaitkau 

Section  103.1  Parpose  and  applicability. 

Applicability.  Except  ior  comylaints 
involving  allegatioaa  of  diacrinHnatory 
housing  practices  eccuRing  belore  and 
continuing  aftfW  the  effective  date  of  the 
1968  Amendments  (March  12.  tani.  &e 
proposed  rule  provided  that: 

—Complaints  alleging  disrriwinafpry 
housii^  practicea  that  occurred  before 
the  eflM^va  data  of  the  198B 
Amendments  act  governed  by  the 
procedures  in  Part  105. 

— Complaints  alleging  discriminatory 
housing  practices  tbal  occur  on  or  after 
the  efieetive  data  of  the  1968 
AmeiMhsenIs  are  governed  by  the 
procedures  in  Part  103. 

For  complaints  aUeging  viohttons  that 
occur  befoce  and  continue  after  March 
12. 1960.  tha  pn^msed  rale  provided: 

— Coaiplainta  filed  after  March  12. 
1909  would  be  processed  under  Part  103. 

— CoBivlainta  filed  b^ore  March  12, 
1989  woald  continue  to  be  processed 


under  Part  105;  however,  the  Department 
would  provide  the  complainant  with  a 
reasonable  opportunity  to  elect  to  have 
the  complaint  procassed  under  Part  103 
in  lieu  of  the  Part  105  procedures. 

Commenters  argued  that  the  final 
rules  must  be  revised  to  provide 
retroactive  application  of  the  Act's  new 
remedies  and  enfoicement  procedares  to 
all  complaints  pending  on  March  12, 
1988.  iniglnHimi  thoaa  that  do  not  involve 
continuing  violatians.  Od»er  oonunenters 
argued  that  tha  regulations  riiould  not 
apply  to  any  complaints  filed  under  part 
105  prior  to  March  12. 1889. 

HUD  has  reviewed  iU  detenninaticm 
legarding  tha  applicability  of  tha  1988 
Amendaents.  Upon  Mconaideration. 
HUD  believes  thai  the  proposed  rules 
unduly  restrict  tha  cases  to  which  tha 
new  remedies  under  iba  1988 
Amendments  will  ba  ^[>pliad.  It  is  dear 
that  Congress  did  not  intend  the  Act  to 
receive  tiba  realiicted  applicatiQa 
propoaed  by  HUDl  Significaady.  tha 
plain  language  of  section  815  places  no 
bmitation  upon  its  awlicabiUty.  but 
rather  provides:  "This  Ad  and  the 
amendments  made  by  this  Act  shall  take 
effect  on  die  180th  day  beginning  after 
the  date  of  enactment  of  the  Act"  Al  no 
point  doe*  the  Act  suggest  that  its 
provisions  shoidd  receive  less  than  the 
broadest  aH)licatian  of  the  Elective 
date  provision. 

The  general  rule  of  statutory 
construction  ia  that  reskedial  and 
procedural  legislatinn  not  affecting 
vested  ti^ita  must  he  applied  to  any 
claim  cogniiable  under  the  prior  law 
that  is  pending  on  the  effective  data  or 
that  is  filed  thereafter.  Bradley  v. 
Richtttoad  School  Board.  416  U.S.  608 
715-16  (1974).  While  it  ia  true  that 
statutas  that  affect  substantive  righta 
ordinarily  may  not  be  applied 
retroactivdy,  Uaited  States  v.  Security 
Industrial  Bank,  458  U.S.  70,  79  (1982). 
thiaprincipfe  haa  no  appHcabiHty  here. 
The  1988  Amendmenta  (except  as  to 
discriminatory  houaing  pcacticea 
involving  handicap  and  tamilial  status) 
do  not  create  new  legal  duties  or 
responsibilities.  Rather,  they  merely 
provide  a  new  process  by  which 
aggrieved  persons  may  enforce  existing 
rights  protected  imder  Tide  VHL  /«., 
The  1988  Amendmenta  creata  new 
procedures  for  the  fifing,  investigation 
and  conciliation  of  complainta 
concerning  diacriBinatory  housing 
practices  and  strengthen  the  remedies 
available  to  victiraa  of  houaing 
discrimination  hy  providing  for 
administrative  hearings,  and  by 
increasing  the  availability  of  dvil 
penalties,  attorney's  fees,  etc.  Because 
the  new  remedies  and  enforcement 
procedares  da  itot  affect  vested  rights. 


retroactive  application  is  entirely 
appropriate,  unless  a  manifest  injustice 
would  result  See.  e.g^  Bradley,  supra. 
(increased  availability  of  attorney's 
fees);  Friel  v.  Cessna  Aircraft  Co.,  751 
F.2d  1037  (9th  Cir.  1985)  (extension  of 
limitations  period);  Montana  Power  Co., 
V.  Federal  Power  Comm..  445  F.2d  739 
(D.C  Cir.  1970)  (change  in  tribunal);  and 
Grummitt  v.  Sturgeon  Bay  Winter  Sports 
Club,  354  F.2d  564  (7th  Cir.  1965  (change 
in  procedure)). 

To  bring  the  final  rule  into 
confonnance  with  the  Act  and  the  well- 
settled  law.  Parts  103  and  105  have  been 
revised.  Under  the  final  rale.  Part  103 
will  be  applicable  to  all  complainta 
alleging  diar.riminatory  housing 
practices  on  account  of  race,  color, 
religion,  sex  or  natioaal  origin  pawling 
on  March  12. 1980  or  filed  thereaftei; 
and  to  all  complainta  alleging 
discriminatory  housing  practices  on 
sccount  ot  ha'^M'iy  or  Caaailial  status 
occurring  on  ot  afttf  Maich  12. 1980. 
Part  105  wS{  have  no  continuing  validity 
and  will  be  removed. 

One  commenter  asked  for  dahficatiaa^ 
whether  compleinte  that  allege 
discriminatecy  housing  practices 
involving  handicap  and  famdial  status 
that  occur  before  March  IZ 1080  and 
will  continue  after  that  date  may  be 
filed  prior  to  March  12, 1989. 
Discrindnatnry  houaing  practicea 
involving  handicap  or  Esaulial  status  do 
not  violate  the  Act  nntd  March  IZ 1980, 
Since  it  will  be  iiapaaaible  to  predict 
whether  an  individBal  will  contiraie  a 
previous  practice  after  the  practice 
becomes  a  violation  of  the  Act  HUD 
will  net  accept  any  campkainis  alleging 
such  discrifflinatiaB  Biad  before  Much 
12. 1989.  Te  enane  that  canplainanta 
are  aware  ef  dieir  right  to  fik  if  die 
practice  continurs.  tibe  reiectian  wUl  be 
accompanied  by  an  explanation  ef  Ae 
complainant's  rig^  to  refile  after  March 
12.1989. 

Applicability  of  Part  103  to  State  and 
local  agu»cie*.Sevaniooamaa!tm 
sou^  clarification  concermng  fee 
applicability  of  varioos  requirementa  in 
Part  108  (and  Part  101)  to  complainto 
filed  with  or  referred  to  Stata  and  local 
agendes.  Part  103  contains  the 
procedares  for  die  mvestigatiea  and 
conciliation  by  HUD  of  complainta  filed 
under  section  810  of  the  Act  and  Part  104 
contains  the  rules  of  practice  and 
procedure  applied  by  HUD'S  ALfs  in 
administrative  proceedings  adjudicating 
charges  issued  under  Part  103.  These 
parts  do  not  by  themselves,  impose  any 
requirementa  on  tha  processing  of 
complainta  at  the  State  or  local  level 
Part  115.  on  the  other  hand,  seta  forth 
the  criteria  for  HUD's  certification  that  a 
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Slate  or  local  law  ia  •ubalanlially 
equivHient,  and  it*  requirementt  parallel 
many  of  the  requirementt  contained  in 
Part*  103  and  104. 

Some  commenters  urged  language 
•peciflcally  stating  that  certain 
provisions  (e.g..  HUD  procedures  for  the 
Investigation  of  complaints)  are  not 
binding  on  State  and  local  agencys. 
HUD  believes  that  %%  103.1. 104.10  and 
115.1  clearly  state  the  applicability  of 
the  parts  and  that  further  clarincation  is 
unnecessary. 

Complaint  processing  and  Section 
504.  Proposed  i  103.1(c)  provided  that 
HUD  will  conduct  investigations  and 
conciliations  in  accordance  with  section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C  794).  One  commenter  argued  that 
this  paragraph  should  only  apply  when 
a  complaint  involves  an  allegation  of 
discrimination  that  is  based  on 
handicap.  The  proposed  section  was 
designed  to  provide  for  the  reasonable 
accommodation  of  persons  with 
disabilities  who  are  participants  in  the 
fair  housing  complaint  process.  The 
provisions  of  this  section  were  not 
intended  to  be  limited  to  complaints 
involving  allegations  of  discrimination 
based  on  handicap.  This  section  has 
been  clarified  in  the  final  rule. 

Section  103Jf    Definition*. 

In  addition  to  revisions  of  aggrieved 
person,  dwelling  unit  and  person 
discussed  in  the  comments  to  Part  100 
above,  comments  on  the  definitions  of 
personal  service  and  receipt  of  notice 
were  received 

One  commenter  argued  that  HUD 
should  delete  these  proposed  definitions 
and  incorporate  requirements  for 
personal  service  and  for  receipt  of 
service  contained  in  the  Federal  Rules  of 
Qvil  Procedure.  Another  commenter 
urged  HUD  to  abandon  certified  mail  as 
a  permissible  means  of  service  on  non> 
agency  participants  because  service 
may  be  frustrated  by  an  addressee's 
refusal  to  claim.  HUD's  current  rules 
provide  for  the  service  of  documents  by 
certified  mail  or  through  personal 
service,  (see  1 106.18).  These  methods 
have  not.  as  yet.  presented  significant 
practical  difficulties  in  the  processing  of 
complaints  and  have  been  retained  in 
the  final  rule. 

Subpart  B— Complaints 

Section  103.10   Submission  of 
information. 

Proposed  i  103.10  contains  provisions 
governing  the  submission  of  information 
concerning  alleged  discriminatory 
housing  practices  and  notes  that,  if  the 
submitted  information  warrants.  HUD 
may  concurrently  initiate  compliance 


reviews  under  other  civil  rights 
authorities.  In  response  to  commenters. 
the  Age  Discrimination  Act  of  1975  has 
been  added  to  the  list  of  civil  rights 
authorities  in  this  section  and  1103.5. 
and  minor  editorial  change  has  been 
made  for  clarity. 

Section  103. 15    Who  may  file 
complaints. 

Section  1 103.15  permits  any  aggrieved 
person  or  the  Assistant  Secretary  to  file 
a  complaint.  One  commenter  noted  that 
individuals  who  are  subject  to  housing 
discrimination  are  likely  to  be  low- 
income  persons  who  cannot  read,  write, 
or  express  themselves  articulately.  The 
commenter  suggested  that  i  103.15  be 
amended  to  require  HUD  personnel  to 
provide  full  and  comprehensive 
assistance  throughout  the  complaint 
process,  including  assignment  of  an 
attorney.  Similar  revisions  were 
requested  for  if  103.10(a).  103.30(b). 
103.300(b).  and  104.10(b).  Section  103.15 
also  provides  that  a  complaint  may  be 
filed  with  the  assistance  of  an 
authorised  representative  of  an 
aggrieved  person,  including  any 
ofganixation  acting  on  behalf  of  an 
aggrieved  person.  One  commenter 
would  modify  this  provision  to  require 
HUD  to  notify  the  authorized 
representative  acting  on  behalf  of  the 
aggrieved  person,  concerning  the  status 
ofcases. 

The  Department  agrees  that  it  is  vital 
that  HUD  provide  full  assistance  to 
persons  who  wish  to  file  a  complaint 
and  that  HUD  continue  to  provide 
assistance  throughout  the  complaint 
processing  procedure.  Accordingly,  the 
Department  intends  to  pursue  its  current 
practice  of  providing  appropriate 
assistance  to  such  persons.  In  addition. 
HUD  will  at  the  request  of  a 
complainant,  provide  information 
concerning  the  status  of  the  complaint  to 
an  authorized  representative  in  the  same 
manner  as  such  notification  is  provided 
to  complainants.  While  the  Department 
intends  to  provide  such  information. 
HUD  does  not  believe  that  it  is 
necessary  to  codify  these  policies  in  the 
regulations. 

Section  103JX)   Persons  against  whom 
complaints  may  be  filed. 

Under  proposed  1 103.20(a).  a 
complaint  may  be  filed  against  any 
person  alleged  to  be  engaged,  to  have 
engaged,  or  to  be  about  to  engage  in  a 
discriminatory  housing  practice. 
Commenters  urged  the  deletion  of 
language  permitting  complaints  against 
respondents  that  are  "about  to  engage" 
in  a  discriminatory  housing  practice. 
The  cited  language  is  a  necessary 
adjunct  to  the  definition  of  agpieved 


person  found  in  the  statute  ("Aggrieved 
person  means  any  person  who  *  *  * 
believes  that  such  person  will  be  injured 
by  a  discriminatory  housing  practice 
that  is  about  to  occur.")  The  cited 
regulatory  provision  is  retained. 

Proposed  1 103.20(b)  provides  that  a 
complaint  may  also  be  filed  against  any 
person  who  directs  or  controls  or  has 
the  right  to  direct  or  control,  the  conduct 
of  another  person  with  respect  to  any 
aspect  of  the  sale,  rental,  advertising,  or 
financing  of  dwellings  or  the  provision 
of  brokerage  services  relating  to  the  sale 
or  rental  of  dwelling,  if  that  other 
person,  acting  within  the  scope  of  his  or 
her  authority  as  employee  or  agent  of 
the  directing  or  controlling  person,  is 
engaged,  has  engaged  or  is  about  to 
engage  in  a  discriminatory  housing 
practice. 

Commenters  argued  that  the  definition 
of  agency  relationships  described  in  this 
paragraph  is  confusing,  may  be  too 
narrow,  and  does  not  correspond  to  the 
standards  established  by  case  law. 
Other  commenters  suggested  that  this 
provision  could  be  improyed  by  the 
provision  of  examples  drawn  from  case 
law  and  that  problems  concerning  this 
section  could  be  remedied  by  the 
deletion  of  the  language  "within  the 
scope  of  his  or  her  authority". 

Paragraph  (b)  expands  on  the  general 
provisions  contained  in  S  103.20(a).  This 
provision  reflects  HUD's  current  rules 
governing  the  types  of  persons  against 
whom  complaints  may  be  filed  (see 
1 105.13(b)).  This  Part  105  regulation 
was  adopted  in  the  final  rule  issued  June 
27. 1968  (53  FR  24184).  In  that  rulp.  HUD 
explained  that  the  provision  was  based 
on  judicial  precedent  to  the  effect  that 
persons  involved  in  the  sale,  rental  or 
financing  of  dwellings  have  a 
nondelegable  duty  to  assure  that  all 
conduct  relating  to  any  aspect  of  the 
sale,  rental  or  financing  of  dwellings 
complies  with  the  Fair  Housing  Act  and 
that  a  person  who  supervises,  directs  or 
employs  other  persons  can  be  legally 
responsible  for  actions  of  such  other 
persons  which  violate  the  Fair  Housing 
Act.  See  U.S.  v.  Youritan  Construction 
Co..  370  F.Supp.  643  (N.D.  Calif.  1973), 
modified  as  to  relief  and  affirmed.  509 
F.2d  623  (9th  Cir.  1975):  Northside  Realty 
V.  U.S..  605  F.2d  1348  (5th  Cir.  1979); 
Marr  v.  Rife.  503  F.2d  735  (6th  Cir.  1974): 
U.S  V.  Northside  Realty.  474  F.2d  1164 
(5th  Cir.  1973):  Moore  v.  Townsend.  525 
F.2d  482  (7th  Cir.  1975):  Johnson  v.  Jerry 
Pals.  Real  Estate.  485  F.2d  528  (7th  Cir. 
1973);  Dillion  v.  AFBIC  Development 
Corp..  420  F.Supp.  572  (S.D.  Ala.  1976): 
and  U.S.  v.  Real  Estate  Development 
Corp..  347  F.Supp.  776  (N.D.  Miss.  1972). 
Commenters  on  that  rule  asserted  that 


the  judicial  decisions  did  not  establish  a 
rule  of  liability  without  fault  as  the 
proposed  rule  (published  October  16, 
19B4  (49  FR  40528))  suggested:  and  that 
the  decided  cases  focused  only  on  the 
liability  of  a  broker  for  conduct  of  his  or 
her  salepersons,  but  did  not  manage 
absolute  liability  on  the  mere  basis  to 
direct  or  control  without  reference  to 
instructions.  poKcies,  corapHance 
programs,  and  other  actions  of  the 
principal  In  response  to  these 
comments.  HUD  announced  that  it  was 
not  its  intent  to  in4>ose  absolute  liability 
on  any  principal  Init  rather  to  follow  thie 
existing  case  law  of  the  liability  of  the 
principal.  As  a  result  of  this  discussion, 
the  language  "acting  within  his  or  her 
authority"  was  added.  The  commenters 
on  the  proposed  rule  implementing  the 
1988  Aiaendments  have  presented  no 
argument  that  convinces  the  Department 
that  its  current  analysis  of  the  case  law 
on  this  point  is  incorrect 


Section  103.25 
complaints. 


When  to  file 


Section  109.25  permits  aggrieved 
persons  to  provide  information  to  be 
contained  in  a  compUiDt  by  telephone 
to  HUD  Regional  and  Field  O^ices. 
While  some  conmeaters  have  atgned 
for  the  deletioii  of  this  procedure.  HUD 
does  not  believe  that  the  ffing  of 
complaints  should  be  Hratled  in  Ae 
maimer  the  conoMoters  suggest  The 
final  rule  coatiaoes  HUD's  practice  of 
reducing  information  provided  by 
telephone  to  wiHiwg  en  tfie  complaint 
form  and  sending  l£»  form  to  (he 
aggrieved  person  far  ai^iature  and 
affirmation. 

A  substantially  eqoivalcnt  agency 
complainad  that  HUiys  proposed 
prooedaies  do  not  leceyiiae  that  State 
and  local  agencies  mmy  have  their  own 
filing  prooedutea  and  ceaiplaiat  formats. 
The  agency  argued  that  HlH)'a 
regulatiooa  aboidd  state  that  complaints 
may  be  filed  with  suck  agencies  in 
accordance  with  their  filkig  procedures 
and  that  complaints  sobmitted  on  the 
agency  forms  wiU  be  accepted  if  they 
meet  the  requirements  of  1 103  J0(c). 
These  requirements  are  contained  in  the 
regulation  at  ||  103.25(a)(3)  and 
103.30(b).  The  regulation  is  unchanged 
on  this  point 

Section  103.30   Form  and  content  of  the 
complaint. 

In  response  to  a  commenter. 
§S  103.30(a]  and  103.55(a]  have  been 
amended  to  delete  the  requirement  that 
complaints  and  answers  must  be 
attested  to  before  a  notary  public  or  a 
duly  authorized  representative  of  the 
Assistant  Secretary.  This  attestation 
burden  is  unoecesaary.  Section 


810(a)(1)(D)  requires  only  that 
complaints  and  answers  be  under  oath 
and  affirmation.  Under  24  U.S.C  1746, 
the  oath  and  affirmation  requirement  is 
satisfied  if  the  complainant  (or 
respondent)  signs  the  following    . 
statement  "I  declare  under  penalty  of 
perjury  that  the  foregoing  is  true  and 
correct" 

Section  103.42    Amemhnent  of 
complaint 

Section  103.42  has  been  revised  to 
clarify  that  complaints  may  be 
reasonably  and  fairly  amended  at  any 
time  and  that  the  list  of  circumstances 
under  which  complaints  may  be 
amended  is  illustrative  only. 

Sections  103.45   Service  of  notice  on 
aggrieved  person  and  ltl3.50 
Notificatkm  of  respondent;  joinder  of 
additioaal  or  substitate  respondents. 

Section  810(aHl)(BHi}  of  the  Act 
requires  the  Seaetary  to  serve  notice 
upon  the  aggrieved  person 
acknowledging  die  filing  of  a  complaint 
and  advising  the  person  of  the  time 
limits  and  choice  of  forums  provided 
under  Tide  Vm  Section  81()(a)(l)(^u) 
of  the  Act  requires  the  Secretary  to 
serve  a  notice  on  the  respondent  within 
10  days  of  the  filing  of  the  complaint  (or 
within  10  days  of  the  identification  of  a 
substitute  or  adtfitional  respondent). 
This  notice  must  identify  the  alleged 
discriminatory  housing  practice  md 
advise  the  reqxmdent  of  the  procedural 
rights  and  obBgations  of  respondents 
■nder  Title  Vm  and  include  a  copy  of 
the  complaint.  These  sections  are 
implemented  at  SS  103.45  and  103 JO 
respectively. 

Commenters  emphasized  the 
importance  of  the  notice  to  aggrieved 
persons  and  respondents  and  suggested 
various  additioiu  to  and  modifications 
of  the  proposed  regulations.  The 
suggested  changes  included  the  addition 
of  a  requirement  for  the  service  of 
copies  of  Htle  Vm.  applicable 
regulations  and  forms,  and  revisions  of 
the  description  of  the  procedural  rights 
and  obligations  under  Title  VIII  and 
related  laws  to  provide  greater  detail 

The  regulation  at  S  9  103.45  and  103.50 
describes,  in  general  terms,  the 
notification  that  will  be  provided  to 
aggrieved  persons  and  respondents. 
HUD  intends  to  develop  forms 
consistent  with  these  regulatory 
provisions  that  will  define  with  greater 
detail  the  procedural  rights  and 
obligations  of  the  parties  und»  the 
complaint  processing  procedures,  and 
that  will  describe  the  additional 
information  that  will  be  provided  to 
assist  the  parties.  While  HUD  does  not 
believe  that  it  is  necessary  to  detail 


these  provisions  in  the  regulations.  HUD 
will  take  the  comments  on  these 
sections  into  consideration  in 
developing  its  notification  forms. 

Section  103.55   Answer  to  complaint 

One  commenter  argued  that  \  103.55 
(Answer  to  complaint)  should  be  revised 
to  state  that  the  respondent  is  under  no 
obligation  to  file  an  answer  and  that  a 
decision  not  to  answer  will  have  no 
impact  on  the  respondent's  position  in 
the  case.  This  section  cleariy  ^Htivides 
that  the  filing  of  an  answer  is 
permisuve.  Since  answers  will  generally 
expedite  complaint  processing,  the 
regulations  shoukl  not  include 
provisions  that  would  discourage  their 
filing. 

Subpart  C — Referral  tA  Complaints  to 
State  and  Local  Agencies 

Section  103.100    Notification  and 
referral  to  substantially  equivalent 
State  or  local  agencies. 

Section  103.100  states  the  procedures 
for  the  notification  and  referral  of 
complaints  to  substantieDy  equivalent 
State  and  toc^  agencies  and  piu»ides 
for  the  notification  of  the  aggrieved 
person  and  me  respondent  of  the 
referrals,  including  the  notification  of 
the  right  of  the  aggrieved  person  to 
commence  a  civil  action  onder  section 
813  of  the  Fair  Hounng  Act  A 
commenter  suggested  that  the 
notification  raider  this  section  (and 
under  ( 103.115— Notification  upon 
reactivation)  also  state  that  a  suit  may 
be  filed  in  State  court  as  weD  as  Federal 
court  The  proposed  revision  has  not 
been  made  since  State  and  local 
iurisdictioas  must  provide  such 
notifications  to  the  complainant  and  the 
respondent  as  a  requkement  of 
certification  (sec  i  115.3(aKl)  pi)  and 
liii). 

Section  103.110   Reactivation  of 
referred  complaints. 

Under  §  103.1ia  HUD  will  reactivate 
a  referral  complaint  under  three 
circumstances.  Comments  regarding 
each  of  these  circumstances  are 
discussed  below. 

Consensual  reactivation.  The 
complaint  may  be  reactivated  when  a 
substantially  equivalent  State  or  local 
agency  consents  to  the  reactivation.  In 
response  to  a  comment  this  section  has 
been  clarified  to  add  that  die  Assistant 
Secretary  may  reactivate  a  complaint 
with  the  consent  or  at  the  request  of  the 
agency. 

Prompt  processing.  The  compia'mt 
may  be  reactivated  if  the  substantially 
equivalent  State  or  local  agency  fails  to 
commence  proceedings  with  respect  to 
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the  complaint  within  90  days  of  th«  date 
that  \he  agency  received  the  notification 
and  referral  of  the  complaint,  or  the 
agancy  commenced  proceeding*  within 
thia  30-day  period,  but  the  AMiatanI 
Secretary  determinea  that  the  agency 
hat  failed  to  carry  the  proceedings 
forward  with  reaaonabie  promptnes*. 
HUD  will  not  reactivate  a  complaint 
under  these  conditions,  however,  until 
the  appropriate  HUD  Regional  Office 
baa  conferred  with  the  agency  to 
determine  the  reason  for  the  delay  in  the 
procesaing  of  the  complaint,  if  the 
Aaaistant  Secretary  believes  that  the 
agency  will  proceed  expeditiously 
following  the  conference,  f  RID  may 
leave  the  complaint  with  the  agency  for 
a  reaaonabie  time. 

While  commenters  supported  the 
provision  for  consultation  prior  to 
reactivation,  several  changes  were 
recommended.  Commenters  suggested 
that  the  regulations  should  provide  for  a 
written  notice  announcing  tiie  time  and 
place  for  the  conference  and  stating  the 
reasons  that  the  proceeding  may  be 
leactivatad.  Consultation  contemplated 
under  this  section  will  be  an  informal 
process.  In  many  instance*.  HUD 
anticipates  that  the  consultation  will  be 
best  accomplished  through  such 
measures  as  a  telephone,  rather  than  a 
face-lo-face.  consultation.  To  ensure 
that  the  procedures  to  be  used  are 
flexible  and  best  suited  to  the  certified 
agency,  the  procedures  for  consultation 
will  be  negotiated  with  each  certified 
agency  and  incorporated  in  the 
memorandum  of  understanding.  Hie 
proposed  change  is  not  included  in  the 
final  rule. 

In  order  to  prevent  arbitrary  actions 
by  the  regional  offices,  commenters 
lecommended  that  HUD  establish 
criteria  for  determining  when  an  agency 
has  failed  to  act  with  reasonable 
promptness.  Specific  suggestions 
included  placing  an  upper  limit  on  the 
amount  of  time  that  HUD  may  leave  a 
complaint  with  an  agency:  and 
establiflhing  procedure*  for  the 
identification  and  time  Umits  for 
processing  of  spedflc  types  of  cases  that 
require  a  greater  processing  tioie  (/.e.. 
systemic  cases). 

The  determination  that  an  agency  has 
failed  to  act  with  reasonable 
promptness  is  one  that  must  be  made  on 
a  case-by-case  basis  throiMh 
consultation  with  the  certined  agency. 
Given  the  numerous  factors  that  must  be 
considered  (eg.,  the  subject  matter,  the 
number  of  agsrieved  persons,  the 
complexity  of  the  issues  involved  in  the 
complaint  the  progress  made  by  the 
agency  since  the  referral  of  the  case,  the 
workload  and  resources  available  to  the 


certified  agency,  scheduling  difficulties 
between  the  agency,  the  aggrieved 
person  snd  the  respondent,  etc.).  HUD 
does  not  believe  that  it  would  be 
worthwhile  to  set  forth  the  list  of  all 
relevant  factors  that  may  reflect  a 
determination  that  an  agency  has  failed 
to  act  with  reasonable  promptness. 

Some  commenters  have  argued  that 
HUD's  failure  to  provide  greater 
specificity  writh  regard  to  the  issue  of 
leasonable  promptness  and  the 
reactivation  of  complaints  is  contrary  to 
the  goal  of  the  1968  Amendments  to 
achieve  expeditious  resolution  of 
complaints.  HUD  notes,  however,  that 
certified  ajtencies  must  meet  various 
performance  standards  for  initial  and 
continued  certiflcatioa  including 
limitations  on  the  time  for  processing  of 
complaints  (see  i  115.4).  HUD  believes 
that  these  limitations  and  the  provisions 
for  reactivation  for  failure  to  act  with 
reasonable  promptness  are  sufficient  to 
serve  the  purposes  of  the  Act. 

A  commenter  requested  regulatory 
clarification  defining  what  is  meant  by 
"commenced  proceedings".  Because  the 
1986  Amendments  provide  for 
condliatioa  beginning  as  early  as  the 
fliim  of  the  charge,  this  term,  as  used  in 
the  final  rule,  could  mean  the  start  of 
investigation  or  the  start  of  conciliation. 
Since  the  initial  investigation  or 
condUation  activity  to  be  conducted 
will  vary  from  agency  to  agency,  HUD 
has  not  defined  commencement  of 
proceedines  in  the  regulation.  This  term 
will  be  defined  in  the  memorandum  of 
understanding  with  each  agency  and 
will  be  besed  on  the  individual  agency's 
procedures. 

Decertification.  Complaints  may  also 
be  reactivated  if  the  Assistant  Secretary 
determines  that  the  agency  no  longer 
qualifies  for  recogniticm  as  a 
substantially  equivalent  State  or  local 
agency  and  may  not  accept  interim 
referrals  with  respect  to  the  alleged 
discriminatory  housing  practice.  No 
comments  were  received  on  this  issue. 

Section  103.115    Notification  upon 
reactivation. 

Under  i  103.115,  the  Assistant 
Secretary  is  required  to  notify  the 
certified  State  or  local  agency,  the 
aggrieved  person  and  the  respondent  of 
the  reactivation  of  a  complaint  A 
commenter  noted  that  HUD  staff  often 
will  notify  die  parties  that  they  do  not 
need  to  continue  to  cooperate  with  the 
certified  agency  after  reactivation.  The 
commenter  argued  that  the  notification 
in  1 103.115  should  deariy  indicate  that 
the  agency  may  continue  to  process  the 
complaint  after  reactivation  and  that  the 
parties  should  continue  to  cooperate 
with  such  efforts. 


HUD  recognizes  the  certified  agency's 
responsibility  under  State  a  vl  tocal  law 
to  continue  processing  comp       '^ 
following  reactivation.  The  fii.        !e  has 
been  amended  to  assure  that  thi        iir<: 
are  aware  of  these  responsibilitie: 

Subpart  D — Investigation  Procedures 

Procedural  $teps  prior  to  investigation 
and  conciliation 

One  commenter.  a  mortgage  banking 
association,  feared  that  individuals 
frustrated  by  the  refection  of  loan 
applications  for  legitimate  underwriting 
reasons  will  use  the  fair  housing 
complaint  process  to  appeal  their 
rejection.  The  commenter  urged  HUD  to 
provide  a  screening  process  to  eliminate 
those  complaints  that  fall  outside  of  the 
fair  housing  area.  If  a  complaint  on  its 
face,  sets  forth  an  allegation  of  a 
discriminatory  housing  practice,  HUD  is 
obligated  to  accept  the  complaint  and 
process  it  under  its  procedures.  HUD 
cannot  and  has  not  provided  a 
"screening  process"  to  eliminate  such 
complaints. 

Section  103J00    Invettigationa. 

HUD-initiated  investigation*.  Upon 
the  filing  of  a  complaint  the  Assistant 
Secretary  is  required  to  initiate  an 
investigation.  In  addition  to 
investigations  initiated  by  complaints, 
the  1988  amendments  permit  HUD  to 
initiate  an  investigation  of  housing 
practices  to  determine  whether  a 
complaint  should  be  filed  under  Subpart 
B  (see  section  810(a)(l)(A)(iii)  of  the 
Act).  The  proposed  rule  would  permit 
such  investigations  upon  the  written 
direction  of  the  Assistant  Secretary. 

While  many  commenters  supported 
the  provisions  permitting  HUD  to 
initiate  complaints,  they  opposed  the 
requirement  that  these  investigations 
may  be  initiated  only  upon  the  written 
direction  of  the  Assistant  Secretary. 
Commenters  argued  that  the 
requirement  is  impractical,  will  delay 
investigations  and  should  be  stricken. 
As  an  alternative,  the  commenters 
suggested  that  the  regulations  provide 
that  the  Assistant  Secretary  may 
delegate  authority  to  the  regions  to 
initiate  investigations  under  certain 
circumstances. 

HUD  emphasizes  that  the  requirement 
for  prior  approval  applies  only  to  those 
investigations  that  are  Initiated  by  IfUD. 
In  the  absence  of  a  complaint  alleging  a 
discriminatory  housing  practice  made  by 
an  aggrieved  person.  HUD  believes  that 
the  approval  of  the  Assistant  Secretary 
is  necessary  to  ensure  that  sufficient 
grounds  for  investigation  exist  and  to 
ensure  the  evident  utilization  of 


resources.  While  the  text  of  the  rule 
states  that  the  Assistant  Secretary  will 
make  such  approvals,  as  the  Department 
develops  uniform  internal  standards  to 
govern  the  initiation  of  investigations 
and  gains  experience  with  HUD- 
initiated  investigations,  the  Assistant 
Secretary  will  make  appropriate 
delegations  of  authority  for  the  initiation 
of  investigations  to  the  regional  offices. 
Such  delegations  of  authority  can  be 
made  by  Fedatal  Register  notice  without 
the  necessity  of  a  rulemaking  procedure. 

Testing  during  investigations.  One 
commenter  argued  that  section  103.200 
should  provide  that  HUD  will  conduct 
professional  testing  or  «vill  fund  other 
groups  to  conduct  testing  during  the 
investigation  stage.  In  connection  with 
this  revision,  the  commenters  urge  HUD 
to  establish  (with  the  assistance  of 
housing  professionals)  the  standards  for 
conducting  tests,  what  the  tests  should 
measure  and  the  criteria  to  be  used  in 
determining  whether  discrimination 
exists. 

Testing  has  been  sanctioned  by  court 
decisions  as  an  appropriate  and 
essential  tool  of  fair  housing 
enforcement,  and  HUD  will  consider 
evidence  developed  through  testing  or 
auditing  by  fair  housing  groups  or 
representatives  of  an  aggrieved  person 
in  its  investigations.  HUD  staff, 
however,  does  not  engage  in  testing. 
Funding  for  private  entities  conducting 
projects  designed  to  enforce  the  Fair 
Housing  Act  and  substantially 
equivalent  fair  housing  laws  will  be 
permitted  under  the  Fair  Housing 
Initiatives  Program  (proposed  rule 
published  July  7. 1988  (53  FR  25576)). 

Section  103.205    Systemic  processing. 

Section  103.205  provides  for  the 
systemic  processing  of  complaints.  One 
commenter  objected  to  the  inclusion  of 
this  provision.  The  commenter  argued 
that  HUD's  processing  should  be  limited 
to  the  specific  complaint  not  other  fair 
housing  issues. 

Section  810  dearly  contemplates  the 
investigation  of  matters  related  to,  but 
not  spedfically  alleged  in.  the  filed 
complaint  (E.g..  section  810(g)(2)(B) 
provides  that  the  chaige  need  not  be 
limited  to  the  facts  or  grounds  alleged  in 
the  filed  complaint.)  The  purpose  of 
systemic  processing  is  to  provide  for  the 
investigation  of  discriminatory  housing 
practices  that  are  pervasive  or 
institutional  in  nature  and  for  the 
processing  of  complaints  that  involve 
complex  issues,  involve  novel  questions 
of  fact  or  law,  or  affect  a  large  number 
of  persons.  HUD  believes  that  the  cited 
revision  is  inconsistent  with  the  scope  of 
HUD's  investigative  authority  and 
would  undermine  HUD's  ability  to 


address  complex  issues.  The  proposed 
change  has  not  been  made  in  the  final 
rule. 


Section  103.215 
investigations. 


Conduct  of 


Section  103.215(a)  continues  HUD's 
existing  practice  of  seeking  the 
voluntary  cooperation  of  persons  to 
obtain  access  to  information  necessary 
to  further  the  investigation.  One 
commenter  argued  that  this  section 
serves  no  usefiil  purpose.  Much  of  the 
information  obtained  through  HUD's 
investigations  is  provided  through 
cooperative  efforts  rather  than  through 
procedural  discovery  techniques.  In 
recognition  of  the  success  of  these 
efforts,  paragraph  (a)  is  being  retained. 

Section  103.215(b)  states  that  the 
Assistant  Secretary  and  the  respondent 
may  condud  discovery  in  aid  of  the 
investigation  by  the  same  methods  and 
to  the  same  extent  that  parties  may 
conduct  discovery  in  an  administrative 
hearing  under  Part  104,  except  that  the 
Assistant  Secretary  would  have  the 
power  to  issue  subpoenas  as  described 
in  S  104.590  in  support  of  the 
investigation  or  at  the  request  of  the 
respondent  One  commenter  aigued  that 
paragraph  (b)  does  not  comport  with  the 
statute  and  appears  to  unnecessarily 
complicate  discovery.  The  commenter 
suggested  the  substitution  of  language 
directing  that  discovery  and  subpoenas 
be  issued  in  the  same  manner  as  in  dvil 
actions  in  the  United  States  Distrid 
Court  for  the  district  in  which  the 
investigation  is  taking  place. 

The  reference  in  the  rule  to  the  Part 
104  procedures  provides  uniformity  in 
discovery  techniques  while  assuring 
compliance  with  the  statutory 
requirement  in  section  811,  which 
provide  that  discovery  and  subpoenas 
be  issued  in  the  same  manner  as  civil 
actions  in  the  United  States  for  the 
district  in  which  the  investigation  is 
taking  place.  (See  {§  104.500(a)  and 
104.590(a)).  The  rule  is  unchanged. 

Another  commenter  argued  that  since 
HUD  should  be  neutral  with  respect  to 
the  parties  diuing  the  investigation, 
there  is  no  reason  to  deny  the  aggrieved 
person  the  right  to  conduct  discovery 
while  providing  this  same  right  to  the 
respondent.  VVhile  HUD  is  neutral  with 
respect  to  the  parties,  the  parties' 
positions  during  the  investigation  are 
not  equal.  The  respondent  is  the  focus  of 
an  investigation  aimed  at  determining 
whether  he  or  she  has  committed  a 
discriminatory  housing  practice  and. 
thus,  must  be  offered  the  ability  to 
discover  information  in  its  own  defense. 
The  complaining  party,  on  the  other 
hand,  by  filing  a  complaint  rather  than 
pursuing  its  own  civil  action  under 


section  813,  places  the  conduct  of  the 
investigation  in  HUD's  hands  and  will 
not  be  allowed  to  conduct  separate 
discovery.  HUD  notes  that  the  Fair 
Housing  Act  does  not  foreclose  a 
discovery  avenue  to  aggrieved  persons 
who  have  filed  complaints,  since  the 
complainant  may  file  a  dvil  action 
under  section  813(a)  with  regard  to  the 
alleged  discriminatory  housing  practice 
and  obtain  discovery  through  the  court 
proceeding. 

Subpoenas  issued  by  the  Assistant 
Secretary  would  require  the  approval  of 
the  General  Counsel  before  issuance. 
Some  commenters  argued  that  only  one 
entity  should  be  involved  in  the 
issuance  of  subpoenas  during  the 
investigation.  These  commenters  would 
delete  the  references  to  General 
Counsel's  approval  of  subpoena 
issuances.  Subpoenas  issued  by  HUD  in 
furtherance  of  an  investigation  may  be 
challenged  or  enforced  through  judicial 
proceedings.  Since  the  legal  suffidency 
of  the  subpoena  will  be  at  issue,  it  is 
necessary  to  ensure  that  the  issuance  is 
justified.  Accordingly,  the  rule  continues 
to  provide  for  review  by  the  General 
Counsel.  A  minor  darifying  change  has 
been  included  limiting  the  General 
Counsel's  review  to  legal  issues. 

Section  103.220    Cooperation  of 
Federal,  State  and  local  agencies. 

Section  {  103.220  reflects  provisions 
currently  contained  in  Part  105  whidi 
permit  the  Assistant  Secretary,  in 
processing  Fair  Housing  Ad  complaints, 
to  seek  the  cooperation  and  utilize  the 
services  of  State  and  local  agendes  and 
of  other  appropriate  Federal  agencies. 
Proposed  S  103.220  also  contained 
language  designed  to  ensure  that  other 
Federal  agendes  are  aware  of  their 
responsibility  imder  section  808  (d)  and 
(e)  of  the  Act  and  under  Executive  Order 
No.  12259. 

Upon  review,  HUD  has  concluded  that 
proposed  §  103.220  may  generate 
confusion  concerning  the  agencies' 
obligations  to  provide  information 
during  the  investigation  process  and 
their  duty  to  ensure  that  programs  and 
activities  are  administered  in  a  manner 
that  will  affirmatively  further  fair 
housing  and  their  duty  to  cooperate  with 
the  Assistant  Secretary  in  furthering  the 
purposes  of  the  Fair  Housing  Act 
including  the  conduct  of  investigations. 
To  clarify  these  provisions,  S  103.220  has 
been  revised  to  state  that  the  Assistant 
Secretary,  in  processing  Fair  Housing 
Act  complaints,  may  seek  the 
cooperation  and  utilize  the  services  of 
Federal,  State  or  local  agencies, 
including  any  agency  having  regulatory 
or  supervisory  authority  over  financial 
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Inatitutioiw.  Provisions  governing  other 
agencies'  duties  to  afflnnatively  further 
fair  housing  and  for  cooperating  in 
furthering  Uic  purposes  of  the  Fair 
Housing  Act  have  been  moved  to  a  new 
i  103.S1S  entitled  "Actions  by  other 
agencies". 

One  commenter  argued  that  this 
section  does  not  clearly  announce  what 
type  of  cooperation  HUD  will  generally 
expect  of  tMnking  regulators,  or  what 
role  these  agencies  will  play  in 
providing  material  for  investigationa. 
The  commenter  also  asserted  that  it  is 
unclear  whether  material  generated  by 
banking  regulators  or  Rnandal 
insUtutions  in  response  to  regulatory 
requirements  and  for  purposes  unrelated 
to  the  proposed  rule  would,  contrary  to 
existing  banking  policy,  become  public 
documents.  Another  commenter 
supported  the  aims  of  1 103.220  but 
suggested  specific  regulatory  provisions 
designed  to  address  the  duty  of  other 
agencies  to  cooperate  in  Investigations 
and  procedures  to  be  followed  in 
pursuing  discovery  from  such  agencies. 

HUD  intends  to  review  and  upgrade 
its  memoranda  of  understanding  with 
covered  agencies  to  cover  our 
cooperative  understandings  concerning 
the  provision  of  in  formation  to  HUD 
under  the  Pair  Housing  Act  including 
information  to  be  provided  pursuant  to 
investigations.  All  terms  and  conditions 
of  HUD  access  will  t>e  addressed  in 
these  agreements.  Accordiafly.  it  is  not 
necessary  to  provide  more  spedflo 
regulatiooa  in  this  area. 

StctkMi  10X228    Completion  of 
invmtigotJon. 

Completion  of  invmUgaUon.  Section 
103.230  sUtes  that  the  tnvestlaatlon  will 
remain  open  until  the  reaaonable  cause 
delerminatioo  is  made.  A  commenter 
•rflued  that  the  General  CoonaaL  who  is 
chaifsd  urith  making  the  reaaonabla 
cans*  determination,  could  remove  a 
case  tnm  the  Assistant  Secretary's 
control  by  issuing  a  determlnatloa  on 
reasonable  cauae  before  the  complaint 
to  fully  Inveetitated.  Thto  commenter  hit 
that  conciliation  shoold  be  available 
until  the  complaint  is  traaafened  by  the 
Assistant  Secretary  to  the  General 
Counael  for  a  reaaonable  cause 
determlnatloa  and  the  General  Counael 
hae  Med  a  charge  or  dismlsaed  the 
complaint  To  remedy  thto  problem. 
1 109.400(cMl)  haa  been  revised  to 
provide  that  the  General  Counsel  shall 
make  the  reesonabto  cauae 
deteralnatkm  only  after  the  Aaatotant 
Secretary  forwards  the  matter  for 
consideration. 

Deadline  for  completion  of 
inveetigation.  Section  no(a)(1HBXlv) 
and  (C)  provide  thet  HUD  i 


complete  investigations  within  100  days 
after  the  filing  of  the  compliant  (or, 
when  a  complaint  has  been  referred  to  a 
substantially  equivalent  State  or  local 
agency  and  reactivated,  within  100  days 
after  service  of  the  notificatioa  of 
reactivation),  unless  it  is  impracticable 
to  do  so.  If  the  investigation  cannot  be 
completed  within  this  time  limit  HUD  to 
required  to  notify  the  aggrieved  person 
and  the  respondent  of  the  reasons  for 
the  delay.  Section  810(g)(1)  requires 
HUD  to  make  the  reasonable  cauas 
determination  within  the  same  100-day 
time  period,  and  to  provide  notification 
of  (he  reasons  for  any  delay.  These 
requirements  were  included  in 
1 1 103.225  and  103.400(c)  of  the 
proposed  rule. 

Several  commenters  requested 
deletion  of  the  Impracticability 
exception.  The  impracticability 
exception  was  a  recognition  by 
Congress  that  there  may  be 
circumstances  where  investigations  may 
not  be  completed,  and  the  reaaonable 
cause  determination  made,  within  the 
preacribed  lOO^lay  period.  While  HUD 
intends  to  meet  these  deadlines 
whenever  it  to  within  ito  power  to  do  sa 
it  is  concerned  that  the  impoaition  of  a 
strict  100-day  deadline  will  not 
recognise  the  need  for  a  lengthier 
Investigation  in  complainU  involving 
complex  issues  or  recalcitrant 
respondents,  and  that  respondento  could 
argue  for  the  dismissal  of  an  otherwise 
meritorious  complaint  t>aaed  on  the 
failure  to  complete  an  Investigation. 
Since  HUD  perceives  that  no  valid  fair 
housing-related  goal  would  be  served  by 
imposing  a  strict  100-day  deadline  in  all 
caaes,  the  impracticability  standard  has 
been  retained. 

Other  commenters  argued  that  the 
regulation  must  clearly  identify  the 
circumstances  under  which  It  will  be 
imprectlcable  to  complete  the 
Inveetlgatlon  or  iasue  a  reasonable 
cauae  determination  within  the  100-day 
period  These  oommentars  suggested 
that  impracticabUity  be  defined  as 
extrsoftUnary  drcumstanoes  in  the 
spedflc  case  and  that  the  role  should 
state  that  die  routine  processing  of  ether 
cases  win  not  bs  grotmds  for  s  finding  of 
Impracticability.  The  range  of 
drcumstancee  that  could  legitimately 
cauae  delay  in  a  caae  to  numeroua.  and 
HUD  to  not  prepared  to  identify  all 
poaaible  circumstances  that  would  nuke 
it  "impracUcabto"  to  take  tba  described 
actioru  within  the  prescribsd  tima 
period.  Moreover,  even  if  HUD  were  to 
srticulate  aO  such  drcumatancaa,  it 
would  not  preclude  the  consideration  of 
the  demands  upon  HUD's  resources 
caused  by  other  docketed  cases.  Such  s 
definition  would  fail  to  reco^iixe  that 


even  the  best-managed  case  inventory 
system  may  not  poeses  sthe  excess 
capacity  to  respond  to  extraordinary 
demands  upon  resources. 

Section  103.230    Final  inveeligative 
report  (FIR J. 

Requiremento  governing  the  contento 
of  the  investigative  report  are  codified  at 
i  103,23a  Paragraph  (a)(1)  of  this  section 
provides  that  the  investigative  report 
will  disclose  the  names  and  dates  of 
contacto  with  witnesses,  but  will  not 
disclose  tite  names  of  witnesses  that 
request  anonymity.  As  noted  in  the  rule, 
however,  HUD  may  b*  required  to 
disclose  the  names  of  such  witnesses 
during  the  course  of  sn  administrative 
hearing  under  Part  104  or  in  a  civil 
action  under  Title  VOL  Commenters 
argued  that  the  provision  for 
nondisclosure  of  the  identity  of 
witnesses  should  be  eliminated;  The 
questioned  provtoion  merely  continues 
HUD's  current  policy  with  regard  to  the 
diadosure  of  the  identity  of  witnesses. 
Contrary  to  the  allegations  of  the 
commenters.  this  policy  has  not 
undermined  the  credibility  of  HUD's 
investigstions  nor  has  it  stifled 
conciliation  efforto.  The  provision  has 
been  retained  in  the  final  rule. 

One  coBunenter  argued  that  the 
regulations  also  should  bar  the 
disclosure  of  personal  information  about 
third  parties  and  safeguard  information 
that  potentially  could  endanger  the 
physical  safety  of  the  parties  or  of  a 
third  party.  While  HUD's  final 
investigative  report  will  avoid  the 
inclusion  of  extraneoua  information.  It  to 
impossible  for  HUD  to  bar  the 
disclosure  of  all  information  about  third 
parties  and  to  guarantee  the  individual 
safety  of  parties  or  of  a  third  party.  The 
propoeed  provision  has  not  been 
included. 

One  commenter  was  concerned  that 
the  format  for  the  investigative  report 
may  not  provide  an  adequate  basto  for  a 
reasonabto  causa  determination.  The 
investigative  report  will  not  be  the  only 
document  svailable  in  connection  with 
the  making  of  a  reasonable  cause 
determination.  The  actual  statemento  of 
witnesses  snd  documentary  evidence  as 
well  aa  the  analjrsto  of  the  investigstion 
atoo  win  be  considered  Internal 
procedures  relating  to  these  matters  will 
be  developed  by  HUD.  Such  procedures 
sre  not  appropriate  for  inclusion  in  this 
rule. 

Commenters  urged  that  the  FIR 
requiremento  be  expanded  to  include  a 
recommendation  by  the  investigator  on 
the  reasonable  cauae  determination  and 
to  include  the  facto  and  legal  basis  for 
the  investigator'a  raoommendation.  As  a 


matter  of  internal  policy,  HUD 
anticipates  that  the  views  of  the 
investigator  with  regard  to  the 
reasonable  cause  determination  will  be 
communicated  to  the  General  Counsel's 
office.  HUD  does  not  believe  that  it  is 
necessary  to  incorporate  thto 
requirement  in  the  regulation. 

As  required  under  section  810(d)(2}  of 
the  Act  i  103.230(c]  provides  that  the 
Assistant  Secretary  shall  make 
information  derived  from  an 
investigation,  including  the  final 
investigative  report  available  to  the 
aggrieved  person  and  the  respondent 
upon  request  at  any  time  following  the 
completion  of  the  investigation.  In 
response  to  a  commenter.  the  final  rule 
has  been  revised  to  require  HUD. 
following  the  completion  of  the 
investigation,  to  notify  the  aggrieved 
person  and  the  respondent  that  the  FIR 
is  complete  and  will  be  provided  w 
upon  request  Under  most 
circumstances,  the  notification  will  be 
provided  with  the  charge,  where  a 
charge  is  issued  under  {  103.405.  or  with 
the  notice  of  dismissal  under 
1 104.400(a)(2). 

Subpart  E — Conciliation  Procedures 

Section  103.310    Conciliation 
agreement 

If  conciliation  is  successful,  the  terms 
of  the  settlement  are  reduced  to  a 
written  conciliation  agreement  Section 
810(b)(2)  of  the  Act  provides  that  a 
conciliation  agreement  shall  be  an 
agreement  between  the  respondent  and 
the  complainant  and  shall  be  subject  to 
the  approval  of  the  Secretary.  Section 
103.310(b)  incorporates  these 
requirements  and  states  that  the 
Assistant  Secretary  will  indicate  HUD 
approval  of  the  conciliation  agreement 
by  signing  the  agreement 

The  final  rule  makes  a  minor  revision 
to  this  provision.  Under  the  proposed 
rule,  if  HUD  is  the  complainant  the 
Assistant  Secretary  would  execute  the 
agreement  only  if  the  aggrieved  person 
is  satisfied  wiUi  the  relief  provided  to 
protect  his  or  her  interest.  The  final  rule 
recognizes  that  there  may  be 
circumstances  where  HUD  may  file  a 
complaint  that  identifies  a  class  of 
aggrieved  persons,  rather  than  specific 
aggrieved  persons.  Under  such 
circumstances  it  would  be  impossible  to 
determine  if  all  aggrieved  persons  in  the 
class  are  satisfied  with  the  relief 
accorded.  Accordingly,  the  final  rule 
permito  the  Assistant  Secretary  to 
execute  the  agreement  if  all  aggrieved 
persons  named  in  the  compliant  filed  by 
HUD  are  satisfied  with  the  relief 
provided  to  protect  their  interests. 


Section  103.310(b)(2)  would  preserve 
the  General  Counsel's  abilify  to  issue  a 
charge  under  \  103,405,  where  the 
aggrieved  person  and  the  respondent 
have  executed  a  conciliation  agreement 
that  has  not  been  approved  by  the 
Assistant  Secretary. 

Commenters  argued  that  HUD  should 
not  be  permitted  to  commence  or 
continue  the  investigation  once  an 
agreement  is  reached  between  the 
aggrieved  party  and  the  respondent  The 
commenters  argued  that  the  retention  of 
this  provision  would  "chill"  conciliation 
agreemento  between  the  aggrieved 
person  and  the  respondent  and  would 
serve  no  purpose  since  the  Assistant 
Secretary  will  have  right  to  initiate 
complaints  under  the  1988  Amendmento. 
HUD  could  lose  the  ability  to  initiate  a 
new  complaint  if  the  time  period  for  the 
filing  of  the  complaint  has  passed 
Moreover,  it  would  be  wasteful  of 
administrative  resources  to  require  HUD 
to  file  another  complaint  and  to 
maintain  a  second  case  file  under  these 
circiunstances.  The  final  rule  does  not 
adopt  the  commenter's  suggestion. 

Section  103315   Relief  sought  for 
aggrieved  persons. 

Section  103.315  Itoto  the  types  of  relief 
that  may  be  sought  for  the  aggrieved 
person  during  conciliation.  Under 
paragraph  (a)(1).  monetary  relief  in  the 
form  of  damages,  including  damages 
caused  by  humiliation  or  embarassment 
and  attorneys  fees.  One  commenter 
argued  that  monetary  relief  should  be 
limited  to  "compensatory"  damages. 
Another  commenter  argued  against  the 
provision  of  damages  for  huiniliation  or 
embarrassment  stating  that  such  a 
practice  would  result  in  extraordinary 
and  tmreasonable  damage  awards. 

HUD  has  left  paragraph  (a)(1) 
unchanged  Damages  for  humiliation 
and  embarrassment  and 
noncompensatory  damages  (te.. 
punitive  and  exemplary  damages)  can 
be  awarded  in  civil  actions  brought 
under  Title  Vni.  Since  respondents  will 
seek  a  full  release  of  all  claims  as  a  part 
of  the  conciliation,  the  regulation  should 
permit  negotiations  that  take  such 
factors  into  account  as  a  part  of  the 
settlement  Although  monetary  damages 
other  than  actual  damages  are  usually 
not  provided  for  in  a  conciliation 
agreement  it  is  HUD's  intent  that  the 
rule  not  preclude  the  possibility  of 
seeking  punitive  or  exemplary  damages 
for  an  aggrieved  person  in  an 
appropriate  situation. 

Paragraph  (a)(2)  provides  for  other 
make-whole  relief,  including  access  to 
the  dwelling  at  issue  or  to  a  comparable 
dwelling,  the  provision  of  services  or 
facilities  in  connection  with  a  dwelling. 


or  other  specific  relief.  This  provision 
has  been  amended  to  provide  for  "other 
equitable  relief,  including  but  not  Umited 
to"  the  listed  actions.  While  one 
commenter  felt  that  the  provision  for 
access  to  a  comparable  dwelling  was 
redundant  HUD  believes  that  the 
inclusion  of  this  provision  is  appropriate 
to  cover  situations  where  the  original 
dwelling  at  issue  is  no  longer  available. 

Commenters  argued  that  the 
provisions  permitting  the  binding 
arbitration  of  disputes  arising  out  of  the 
complaint  could  be  improved  by  the 
addition  of  a  description  of  the  rules  and 
procedures  that  will  be  used  in 
arbitration.  Thto  change  has  not  been 
made.  HUD  wishes  to  keep  the 
arbitration  remedy  as  flexible  as 
possible  in  order  that  individual 
aggrieved  persons  and  respondento  will 
have  the  opportunity  to  adopt  the 
procedures  that  will  best  suit  their 
circumstances. 

Section  103320   Provisions  sought  for 
the  public  interest 

Section  103.320  Usto  the  types  of 
provisions  that  may  be  sought  for  the 
vindication  of  the  public  interest 
Commenters  argued  that  the  regulations 
should  announce  the  standards  that 
HUD  will  use  in  determining  whether  a 
conciliation  agreement  will  adequately 
vindicate  the  pubUc  interest  No  useful 
purpose  would  be  served  by  listing 
every  form  of  pubUc  interest  that  HUD 
may  protect  with  conciliation  agreement 
provisions.  These  provisions  are  often 
tailored  to  the  circumstances  of 
particular  cases.  The  suggested  change 
has  not  been  adopted. 

One  commenter  noted  that  dvil 
penalties  may  be  assessed  in  the 
administrative  proceeding  and  the  dvil 
action.  Thto  commenter  urged  HUD  to 
add  a  new  [»ovtoion  permitting  the 
seeking  of  dvil  penalties  of  up  to  $504110 
in  condliation.  As  noted  above.  HUD 
has  not  preduded  the  negotiation  of 
damages  in  lieu  of  possible  court- 
awarded  punitive  damages  on  behalf  of 
the  aggrieved  person  in  conciliation, 
because  such  agreemento  are  made  in 
return  for  the  full  rdease  by  the 
aggrieved  person  of  all  daims  against 
the  respondent.  However,  since  the 
public  interest  is  vindicated  by  ensuring 
future  compliance  and  by  rectifying  the 
effecto  of  past  discriminatory  bousing 
practices,  rather  than  penalizing  the 
res[>ondent  for  such  practices,  dvil 
penalties  have  not  been  added  under 
§103.320. 

One  conunenter  argued  that  HUD 
should  be  permitted  to  seek 
compensation  for  private  fair  housing 
groups  that  have  partidpated  in 
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mwdiation  or  tnvMtifation  befer*  Um 
compUinl  ia  filed  HUD  racaanisn  thai 
private  fair  hoyaing  ptwpa  oitan  play  a 
■Ignificant  rote  in  aaaiating  and  rafatring 
complainia  on  a  Fadarai  and  Stale  level, 
and  in  provklini  initial  inveattfalion  and 
mediation  aaatetance  that  is  often  useful 
in  handling  the  conpteinl  after  it  ia  filad. 
However.  HUD  does  not  believe  thai  the 
conciliation  agreeeaent  is  an  approfriate 
device  for  the  recovery  of  such 
oompensalloo  on  behalf  of  the  fair 
housing  group  in  any  case  where  Ibe 
group  is  not  an  agyteved  peraoo.  In 
other  inatanoea.  HUD  fears  that 
attempts  to  recover  cooapensatloo  for 
such  groups  would  be  vtewed  as 
collusion  between  HUD  and  the  groupa. 

Stction  109.330    Prohibitiom  and 
iwqutrgmentt  with  rmpect  to  dncltMun 
of  information  obtained  during 
conciliation,  and  §  t03.300(af 
Participation  as  conciliator  and 
invettigator. 

Under  section  no(d).  nothing  said  or 
done  in  the  course  of  conciliation  nay 
be  made  public  or  uaed  as  evidence  in  a 
subsequent  proceeding  under  Title  Vm 
wilboul  tha  written  consent  of  the 
peraoM  ooacemed.  Propoeed 
1 108J90(a)  Implemented  this  provliloo 
with  the  sdditional  statement  that 
Information  disclosed  during 
conciliation  would  not  be  used  in  the 
Investigation  of  (he  complstnt. 

Upon  reconsiderattoa  HUD  has 
decided  to  remove  the  additional 
statement  concerning  information 
disclosed  during  conciliation.  By  barring 
the  uae  of  conciliation  statements  or 
conduct  "In  an  investigation",  the 
proposed  rule  imposed  greater  restraints 
on  the  use  of  sucn  information  than  are 
impoeed  under  the  statute.  The  statutory 
language  repreaenta  a  balance  between 
the  need  to  encourage  candor  in 
conciliation  diacuaaions  and  the  need 
for  a  full  development  of  the  facts  in  the 
investigslion  snd  litigation  of  the 
complaint.  The  propoeed  language,  in 
striking  s  different  belance.  may  not 
conform  to  the  ttatutory  intent. 

Although  it  ia  fairly  obvwus  that 
statements  made  daring  conciliation 
mighl  provide  useful  investigBlive  laada. 
Congreee  did  not  preclude  the  use  of 
such  slaleaMnla.  The  reel  coocem  of 
CkMigreaa  was  the  effect  am  ooadliatton 
if  statements  OMde  or  conduct  exhiMted 
during  concUtalkM  were  admissible  in  a 
latrr  udminiatratlve  proceeding  or  dvil 
action. 

By  barrif^  tha  iaveetipiUve  uae  of 
conctliatlon  alatemenls  and  conduct 
HUD  iovllee  both  complainanls  and 
respOMlBata  to  argue  (hat  (he 
inveslifBlkm  haa 
"uinled"  by 


during  the  oonciliatioa.  TUs  woald 
invite  wasteful  litiga(ion  concerning 
whether  HUD  conducted  lU  ooadlialion 
and  investigation  ectivitiea  in 
accordance  with  its  own  regulatioas  and 
would  provide  pertles  with  an  incentive 
to  insulate  themselves  from  the  uee  of 
evidence  at  trial,  by  diaclosing  key  facU 
during  condliatkMi. 

In  the  final  rule,  the  prohibition 
against  the  uae  of  conciliation 
information  in  invesliaatioiu  will  be 
dropped  HUD  no4es  that  the  uae  of  such 
infonaaboo  in  administrstive  hearinga 
and  civil  actioaa  will  be  governed  by 
Rule  408  of  the  Podaral  Rulaa  of 
Evidenca.  (See  |  \OL7dO)  Rute  408  OMkes 
inadmiaaibte  at  trial  "evidence  of 
conduct  or  statements  made  in 
compraraiae  negotiaUons."  but  "does  not 
require  the  exclusion  of  sny  evidence 
otherwise  dlscoverabte  merely  because 
it  is  presented  in  the  course  of 
compromise  negotiationa." 

As  a  related  matter.  1 103.300(c)  liwia 
the  pariicipalion  of  ofTicers,  employees, 
and  agenU  of  HUD  engegcd  in  (he 
inves(ige(ion  of  s  complaini  uiuler  Pari 
103  in  the  conciliation  of  the  same 
complaint  or  in  any  factually  related 
coapUint  While  the  original  purpoae  of 
this  gsosral  limitation  was  to  ensure 
that  inforaation  gathered  during  the 
conciliation  process  is  not  used  in  the 
investigation  of  the  complaint.  HUD 
continues  to  believe  that  conciliation  of 
individual  complaints  can  be  best 
promoted  where  the  invesdgation  and 
conciliation  functions  are  kept  separate, 
so  1 103J00(c)  is  being  retained  despite 
the  adiustments  made  in  1 10Q.33a 
discussed  above. 

Section  103J00(c)  continues  to 
recognise  that  (here  may  be 
circumstances  where  s  dual  rote  for  the 
HUD  employee  mey  be  necessary.  This 
section  permits  the  investigator  to 
suspend  fact  Tinding  and  engage  in 
efforts  to  resolve  the  complaint  by 
conciliation  where  the  rights  of  the 
sggrieved  person  and  the  respondent 
can  be  protecled  and  the  prohibitiona 
with  rospact  to  the  disclosure  of 
infomatlon  obtained  dunng  conciliation 
can  be  obaerved  HUD  emphasises  that 
such  conciliatk»s-will  generally  occur 
where  the  investigator,  during  the  course 
of  investifaUoa.  is  requested  by  the 
parties  to  condliale  and  wrill  rarely  be 
Initiated  by  the  investigalor. 

One  conunenter.  concerned  that  any 
suspension  of  fact  finding  would  unduly 
detey  the  comptetion  of  the 
inveatigation.  oppoaed  ihis  provision. 
The  suspension  of  the  iavestigalioa 
envisioned  under  this  provtsioo  should 
not  delay  lite  investi«ation  appreciably 
and  should  not  prevent  the  Department 
from  fulfilling  iU  lOC^day  deadline  lor 


investigation  and  the  reasonable  cause 
determination. 

Section  103.330(b)  provides  an 
exception  to  the  prohibition  against 
disclosure  of  conciliation  information. 
This  section  provides  thai  conciliation 
agreements  will  be  made  public  unless 
the  aggrieved  person  and  the  respondent 
request  nondisclosure  and  the  Assistant 
Secretary  determines  that  disclosure  is 
not  required  (o  further  the  purposes  of 
the  Fair  Housing  Act.  One  commenter 
suggested  (hat  (he  provision  should  note 
that  one  of  the  purposes  to  be 
considered  in  determining  whether 
disclosure  should  be  required  is  the 
education  of  people  about  their  fair 
housing  rights  and  remedies  and  to 
show  thai  meaningful  redress  can  result 
from  reporting  poasible  violations  to 
HUD  and  utilizing  the  conciliation 
process.  While  HUD  agrees  (hat  (he 
cited  factor  is  significant  in  delermining 
whether  disclosure  of  a  conciliation 
agreement  will  further  the  purposes  of 
the  Fair  Housing  Act  HUD  is  required  to 
consider  other  purposes  in  making  (he 
disclosure  deiennination.  The  final  rule 
has  not  been  changed  to  highlight  Ihis 
purpoae. 

One  commenter  asked  how 
conciliation  agreements  would  be  made 
public.  Where  the  terms  of  a  conciliation 
agreement  do  not  otherwise  provide. 
HUD  intends  to  issue  a  press  release 
setting  out  the  fact  of  successful 
concilia(ion  and  oudining  the  major 
terms  of  the  agreement.  The  statute  also 
requires  "public  disclosure"  in  the  case 
of  any  complaini  where  the  Secretary 
has  determined  thai  no  reasonable 
causa  exists  to  believe  thai  a 
discfimiiuitory  housing  practice  has 
occurred  or  is  about  to  occur,  and  haa 
dismissed  the  complaint.  The 
Department  intends  to  employ  press 
releases  for  this  purpose  as  well.  Where 
s  complaint  is  dismissed  on  a  finding  of 
no  reasonabte  cause  and  the  respondent 
specifies  (ha(  even  public  disclosure 
absolving  the  respondent  would  be 
unwelcome,  the  Depar(men(  will  refrain 
from  issuing  a  press  release.  However. 
HUD  inierprets  (he  Amendmen(»  Act  as 
requiring  some  form  of  public  disclosure 
on  the  occasion  of  a  dismissed 
complaini.  and  accordingly  the 
Department's  policy  will  be  to  disclose 
this  information  to  the  public  if  a 
specific  request  is  received 

Section  103.335    Review  of  compliance 
with  conciliation  agreements. 

Proposed  1 103.335  sUted  that  HUD 
may,  from  time  to  time,  review 
compliance  with  the  terms  of  any 
conciliation  agreement.  Wheitever  HUD 
has  reasonabte  cause  to  believe  that  a 
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respondent  has  breached  a  conciliation 
agreement  HUD  shall  refer  the  matter  to 
the  Attorney  General  widi  a 
recommendation  that  a  civil  action  be 
filed  under  section  814(b)(2)  of  the  Act 
for  the  enforcement  of  the  terms  of  the 
conciliation  agreement 

One  conunenter  argued  that  the 
tenguage  used  in  this  section  indicates 
thai  review  of  compliance  agreements 
will  be  "haphazard  and  perfunctory." 
The  commenter  recommended  the 
deletion  of  the  phrase  "from  time  to 
time"  and  would  make  compliance 
review  mandatory  and  periodic  (at  least 
once  a  year)  whether  or  not  HUD  has 
reasonabte  cause  to  believe  that  a 
breach  has  occurred 

Requiring  HUD  staff  to  monitor  every 
conciliation  agreement  on  a  mandatory 
and  periodic  basis  is  not  the  most 
effective  uaed  of  HUD's  limited 
resources.  Compliance  reviews  under 
this  section  will  not  be  performed  on  a 
haphazard  or  perfiinctory  basis.  Rather, 
compliance  reviews  will  be  performed 
on  a  random  sampling  basis,  or  if  HUD 
has  reason  to  believe  that  the 
signatories  are  not  complying  with  the 
terms  of  a  particular  agreement  The 
final  rule  u  unchanged 

Subpart  F — Issuance  of  Chaige 

Section  103.400    Reasonable  cause 
determination. 

Reasonable  cause  standard.  Proposed 
§  103.400(a)  provided  that  if  a 
conciliation  agreement  has  not  been 
executed  by  the  compteinant  and  the 
respondent  and  approved  by  the 
Assistant  Secretary,  the  General 
Counsel,  withu)%pecified  time  limits, 
shall  determine,  based  on  the  totality  of 
the  factual  circumstances  known  at  the 
time  of  the  decision,  whether  reasonabte 
cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur.  The 
reasonable  cause  determination  shall  be 
based  on  all  the  facts  concerning  the 
alleged  discriminatory  housing  practice, 
provided  by  the  compteinant  and 
respondent  and  otherwise,  disclosed 
during  the  investigatioa.  In  making  the 
reasonabte  cause  determinatien.  the 
General  Counsel  shall  consider  whether 
the  facts  concerning  the  alleged 
discriminatory  housing  practice  are 
sufficient  to  warrant  the  initiation  of  a 
civil  action  in  federal  court. 

A  number  of  commenters  objected  to 
the  reasonable  cause  standard 
announced  in  this  section.  Some  argued 
that  the  standard  is  overly  restrictive 
and  may  unduly  limit  the  number  of 
charges  that  will  be  issued  by  HUD. 
Others  alleged  that  the  meaning  of  the 
proposed  standard  is  unclear  and  may 


open  the  door  for  subjective  decisions 
and  may  permit  the  consideration  of 
ifretevant  factors.  (I.e.,  Some 
commenters  suggested  that  the  proposed 
language  would  permit  HUD  to  consider 
any  matters  that  could  have  a  bearing 
on  a  decision  to  bring  a  tewsuit 
including:  an  assessment  of  the  strength 
of  the  suit  the  amount  of  anticipated 
damages,  the  government's  resources 
that  would  be  devoted  to  the 
proceeding,  the  availability  of 
witnesses,  docket  scheduling,  and  other 
factors  generally  bearing  on  the  exercise 
of  prosecutorial  discretion).  Commenters 
argued  tint  language  of  the  statute  and 
relevant  legislative  history  limit  HUD's 
assessment  to  the  issue  of  liability 
alone. 

Contrary  to  the  allegations  of  the 
commenters.  a  fair  reading  of  the 
regulation  clearly  demonstrates  HUD's 
intent  to  limit  the  reasonabte  cause 
assessment  to  the  issue  of  whether  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur.  HUD,  by 
repetition  in  the  regutetion,  expressed 
its  position  that  the  reasonable  cause 
deteimination  is  to  be  based  solely  cm 
the  issue  of  liability.  No  less  than  three 
passages  state  this  proposition.  {I.e.,  the 
regulation  states  that  the  determination 
will  be  "baaed  on  the  totality  of  the 
factual  circumstances";  that  the 
reasonable  cause  deteimination  "shall 
be  based  on  all  facts  concerning  the 
alleged  discriminatory  housing 
practice";  and  "the  General  Counsel 
shall  consider  whether  the  facts 
concerning  the  alleged  discriminatory 
housing  (wactice  are  sufficient  to 
warrant  the  initiation  of  the  dvil 
action."  While  the  proposed  language 
would  foredose  the  consideration  of 
extraneous  matters  not  reteted  to  the 
factual  determination  of  liability,  HUD 
has  made  an  additional  modification  in 
the  final  rule  to  reflect  HUD's  intent  that 
the  reasonable  cause  determination  is  to 
be  based  solely  on  the  facts  determined 
during  investigation. 

The  aource  of  many  commenters* 
dissatisfaclion  istfie  provision  that 
requires  Ike  General  Cotmsel  to 
determine  whether  the  facts  concerning 
the  alleged  ifiscriminatory  housing 
practice  are  sufficient  to  warrant  the 
initiation  of  a  dvil  action.  Rather  than 
permitting  consideration  of  the 
probability  of  winning  the  case,  this 
standard  is  merely  intended  to  require 
that  the  charge  is  well-grounded  in  die 
facts  and  that  the  conduct  that  is  the 
subject  of  the  complaint  appears  to 
constitute  s  violation  of  the  Act. 

Commenters  suggested  several 
alternative  standards.  These  standards 
are.  in  some  cases,  identical  to  the 
standard  contained  in  the  pnqiosed  nde. 


For  exampte.  some  commenters 
proposed  that  the  standard  should  be 
whether  the  information  disclosed 
warrants  the  initiation  of  a  civil  action 
or  an  administrative  proceeding  under 
Part  104.  In  other  cases,  the  alternative 
standards  are  substantially  the  same  as 
the  standard  contained  in  the  proposed 
rote  (e.g..  whether  a  reasonable  and  fair- 
minded  trier  of  fact  could  conclude  that 
a  discriminatory  housing  practice  has 
occurred  or  is  about  to  occur,  etc.). 
Accordingly,  the  proposed  standards 
have  not  been  incorporated  in  the  final 
rule. 

Other  commenters  argued  that  in 
addition  to  the  reasonable  cause 
standard.  HUD  should  make  certain 
presumptions  in  favor  of  the  aggrieved 
person  when  making  the  determination 
(e.g.,  to  construe  the  facts  in  favor  of  the 
aggrieved  person  or  to  assume  that  the 
evidence  offered  by  the  aggrieved 
person  is  true)  or  that  HUD  should 
reserve  all  issues  of  material  fad  for 
determination  at  the  hearing  or  trial 
Such  presumptions  and  reservations  are 
inconsistent  with  HUD's  duty  to  anal>'ze 
and  make  a  reasoned  judgment 
concerning  the  alleged  discriminatory 
housing  practice  and  would  obviate  any 
need  for  a  HUD  investigation,  as 
required  by  the  statute.  For  this  reason, 
the  suggestions  are  rejected. 

Written  reasonable  cause 
determination.  Commenters  argued  that 
all  determinations  of  reasonabte  cause 
or  teck  of  reasonable  cause  must  be  in 
writing  and  set  forth  in  an  opinion 
which  states  the  facts  and  legal 
conclusions.  Hie  commenters  argued 
that  such  a  requiranent  would 
discourage  subjective  determinations 
and  establish  accountability'  on  (he  part 
of  the  fact  finder  and  respect  for  (he 
administrative  process. 

HUD  has  made  minor  changes  to  the 
final  rule  to  clarify  that  all 
determinations  will  be  made  in  writing 
and  will  set  forth  a  brief  summary  of  the 
factual  basis  of  the  determination.  An 
extensive  factual  redtation  will  be 
unnecessary,  since  the  complete 
investigative  rqmrt  will  contain  this 
information  and  wiH  be  availabte  to  the 
aggrieved  person  and  the  respondent 
(The  rules  already  provide  thJat  where  a 
finding  of  reasonabte  cause  is  made,  the 
charge  will  include  a  short  and  ptein 
statement  of  the  facts  upon  which  the 
General  Counsel  has  foimd  reasonable 
cause  to  belteve  that  a  discriminatory 
bousing  practice  has  occurred  or  is 
about  to  occur).  The  notificatioo  will  not 
stale  the  legal  theory  upon  which  the 
determination  is  made  since  the 
Department  feels  that  such  a  statement 
would  encourage  needleas  litigation  by 
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encouraging  the  participants  to  mount 
collaltral  attacks  on  the  reasonable 
cause  determination. 

Appeal  of  reasonable  cause 
delerminalion.  The  regulation  provides 
no  right  to  appeal  a  reasonable  cause 
determination.  Commenters  argued  that 
such  an  appeal  is  necessary  to  permit 
review  of  errors  of  law  or  facts,  and  that 
failure  to  provide  such  an  appeal  is 
contrary  to  standard  administrative 

[trocedure.  Some  commenters  would 
imil  appeals  to  determinations  of  no 
reasonable  cause. 

The  statute  does  not  contemplate  a 
review  of  the  reasonable  cause 
determination.  Section  S10fg)(l)  requires 
HUD  to  make  the  reasonable  cause 
determination  within  a  100-day  time 
period  from  the  filing  of  the  complaint 
and  to  take  speci  Tied  actions 
immediately  (or  promptly)  after  the 
determination  is  made.  (The  statute 
directs  HUD  to  "immediately"  issue  a 
charge  on  behalf  of  the  aggrieved  person 
after  reasonable  cause  is  found  (section 
810(g)(2))  and  to  "promptly  dismiss"  the 
complaint  and  make  public  disclosure  of 
the  dismissal  where  no  reasonable 
cause  is  found  (section  810(g)(3)).)  In 
light  of  these  directions.  HIJD  believes 
that  it  is  significant  that  the  Act  does 
not  specifically  provide  for  an  appeal  of 
the  reasonable  cause  determination, 
particularly  where  such  procedures  are 
specified  within  other  sections.  (See 
section  S12(h).  which  provides  for 
Secretarial  review  of  the  AL|'s  initial 
decision.)  Moreover.  HUD  believes  that 
appeals  of  the  determination  of 
reasonable  cause  would  be  contrary  to 
the  legislative  history  of  the  1988 
Amendments,  which  supports  the 
expeditious  resolution  of  complaints. 
The  additional  review  would  delay  the 
resolution  of  proceedings  by  civil  action 
or  administrative  hearings  under  Part 
104. 

HUD  notes  that  the  failure  to  provide 
for  the  review  of  the  reasonable  cause 
determination  will  not  preclude  an 
aggrieved  person  from  filing  a  civil 
action  under  section  813  of  the  Act.  Nor 
will  the  dismissal  prevent  an  aggrieved 
person  from  refiling  a  complaint  based 
on  newly  discovereid  or  previously 
unavailable  information,  provided  the 
one-year  time  limit  for  the  filing  of  a 
complaint  is  met.  (In  this  regard,  one 
commenter  aifuad  that  the  regulations 
should  permit  HUD  to  toll  the  statutory 
one-year  statute  of  limitation  for  filing 
where  a  complaint  is  refiled.  This 
change  has  not  been  made  since  there  ia 
no  statutory  authority  for  such  an 
action.) 

Rea$onable  cauae  detennination  and 
State  and  local  zoning  cases.  Under 
proposed  1 103.400(aMl).  if  the  General 


Counsel  determines  that  reasonable 
cause  exists,  the  General  Counsel  shall 
ioMMdiately  issue  a  charge  on  behalf  of 
Ihe  aggrieved  peraon.  unless  the  matter 
involves  the  legality  of  a  State  or  local 
zoning  or  other  land  use  law  dr 
ordinance.  If  such  a  law  or  ordinance  is 
involved.  HUD  is  required  to  refer  the 
matter  to  the  Attorney  General  for 
appropriate  action  under  section 
814(b)(1)  of  the  Act.  One  commenter 
argued  that  the  rule  should  state  that  the 
referral  of  such  a  case  will  not  be  made 
until  an  investigation  has  been 
completed  and  conciliation  has  been 
attempted.  It  is  HUD's  intention  to 
investigate  complaints  alleging 
discriminatory  housing  practices  that 
Involve  the  legality  of  a  State  or  local 
law  and  to  forward  its  investigation  to 
the  Department  of  justice.  This  section 
has  been  revised  to  provide  further 
clarity  on  this  point.  See  1 103.400(a)(2) 
of  the  final  rule. 

Adoption  of  a  reasonable  cause 
determination  made  by  a  certified 
agency.  Commentera  argued  that  the 
final  rule  should  state  that  a  finding  of 
reasonable  cause  by  a  substantially 
equivalent  agency  will  automatically  be 
adopted  by  HUD.  and  require  the 
Secretary  to  issue  a  charge.  Commenters 
argued  that  the  failure  to  include  this 
provision  will  deny  complainants  the 
full  protection  of  the  new  law  during  the 
40-month  period  that  currently 
substantially  equivalent  agencies  have 
to  conform  their  procedures  and 
remedies. 

The  1988  Amendments  require  HUD  to 
make  referrals  for  up  to  40  months 
following  the  date  of  enactment  to 
agencies  that  are  certified  (including 
agencies  that  are  certified  for  interim 
referrals  under  Part  115)  on  the  date  of 
enactment.  As  noted  in  the  preamble  to 
the  proposed  rule,  it  is  unlikely  that  such 
agencies  will  immediately  provide  the 
full  range  of  remedies  accorded  to 
complainants  under  the  1968 
Amendments.  Given  the  limited 
statutory  authorization  for  reactivation 
provided  under  section  810(f)(2)  of  the 
Act.  it  does  not  appear  that  HUD  has 
unilateral  authority  to  reactivate  the 
complaint  to  provide  the  full  range  of 
remedies  available  under  the  Act  absent 
other  circumstances. 

Under  the  limited  circumstance  where 
HUD  will  be  able  to  reactivate  and 
where  the  State  or  local  agency  has 
issued  a  reasonable  cause  determination 
(the  existence  of  such  a  determination  is 
highly  unlikely  until  the  State  or  local 
agency  has  modified  its  existing 
procedures  to  conform  to  the  1988 
Amendments).  HUD  cannot 
automatically  adopt  the  local  agency's 
determination.  HUD  must  ensure  that 


the  determination  rests  on  a  firm  factual 
basis.  While  HUD  may  use  the 
information  gathered  by  such  agencies 
(with  appropriate  supplementation 
through  a  HUD  investigation)  to  make 
its  independent  evaluation  of  the  factual 
circumstances  surrounding  the  alleged 
discriminatory  housing  practice,  the 
responsibility  for  making  the  reasonable 
cause  determination  cannot  be 
delegated  in  such  a  manner. 

Deadline  for  reasonable  cause 
determination.  Issues  regarding  100-day 
deadline  for  the  reasonable  cause 
determination  are  discussed  above. 

Participation  of  the  Assistant 
Secretary  in  the  reasonable  cause 
determination.  Several  commentere 
argued  that  the  regulations  should  state 
that  the  reasonable  cause  determination 
will  be  made  in  consultation  with  the 
Assistant  Secretary's  office,  and  with 
due  regard  to  the  recommendations  of 
the  investigator.  Another  commenter 
feared  that  the  investigation  report, 
without  further  supporting  data,  may  not 
be  sufficient  for  the  General  Counsel  to 
make  the  reasonable  cause 
determination.  The  commenter  asked 
whether  the  General  Counsel  would 
have  access  to  the  complete  file, 
whether  the  General  Counsel  may  send 
the  case  back  for  further  investigation. 
and  whether  the  General  Counsel  would 
be  permitted  to  conduct  his  or  her  own 
independent  investigation. 

As  noted  under  the  discussion  of  the 
investigation  report,  the  General 
Counsel  will  provide  due  deference  to 
the  recommendations  of  the  Assistant 
Secretary  and  the  investigator.  There 
obviously  will  be  communications 
between  the  two  offices  concerning  this 
determination  and  access  to  files  and 
additional  investigative  materials.  Since 
such  communications  will  be  a  matter  of 
internal  administrative  procedures  at 
HUD,  it  is  not  necessary  to  set  forth  the 
procedures  in  the  regulation. 

With  regard  to  the  investigatibn  of 
additional  matters,  the  final  rule 
provides  that  the  investigation  will 
remain  open  until  the  reasonable  cause 
determination  is  made.  This  provision 
was  intended  to  permit  the  General 
Counsel  to  request  the  Assistant 
Secretary  to  make  a  further 
investigation  where  the  investigative 
report  is  insufficient  to  determine 
whether  reasonable  cause  exists,  and  to 
make  direct  inquiries  to  supplement  the 
investigation. 

Several  commentere  asserted  that 
permitting  the  General  Counsel  to 
conduct  his  or  her  own  investigation 
would  be  contrary  to  the  intention  of  the 
legislation,  would  undermine  the 
Assistant  Secretary's  investigative 


function:  may  needlessly  duplicate 
investigative  activity;  and  would  delay 
the  disposition  of  cases.  The  General 
Counsel  does  not  have  the  resources  to 
engage  in  extensive  fact-finding. 
Accordingly,  where  such  fact-finding  is 
required,  the  Assistant  Secretary  will  be 
requested  to  conduct  further 
investigation.  Whenever  there  are  minor 
issues  capable  of  expeditious  resolution, 
however,  nothing  prevents  the  General 
Counsel  from  resolving  the  issues 
through  direct  inquiries.  The  internal 
procedures  for  the  conduct  of  such 
further  inquiries  will  be  worked  out 
throu^  agreements  between  the 
Assistant  Secretary  and  the  General 
Counsel. 

Section  103.405    Issuance  of  charge. 

Section  103.405  governs  the  issuance 
of  the  chaq^.  Paragraph  (a)(5)  of  this 
section  provides  that  the  charge  need 
not  be  limited  to  the  facts  or  grounds 
that  are  alleged  in  the  complaint  A 
commenter  argued  that  HIJD  should  not 
be  able  to  set  forth  new  facts  or  new 
grounds  in  the  charge.  The  conunenter 
argued  that  HUD  should  be  required  to 
amend  the  complaint  if  new  acts  or 
grounds  are  found.  Following  the 
amendment,  the  respondent  and 
aggrieved  person  should  be  given  an 
opportunity  to  enter  a  conciliation 
agreement  based  upon  the  additional 
facts  or  grounds. 

Section  810(g)(2)(B)  expressly 
provides  that  &e  charge  need  not  be 
based  on  the  facts  or  groimds  alleged  io 
the  complaint  Where  additional 
grounds  are  discovered  during  the 
processing  of  the  complaint  HUD 
intends  to  inform  the  respondmt  of  the 
additional  grounds  and  to  seek 
information  from  the  respondent 
concerning  such  mattere.  HUD  will  not 
require  the  amendment  of  the  complaint 
as  long  as  the  record  of  the  investigation 
clearly  indicates  that  the  respondent  has 
been  given  notice  and  an  opportunity  to 
respond  to  the  new  allegations.  The  final 
rule  at  i  103.405(a)(3)  has  been  amended 
to  reflect  this  policy. 

Section  103.410    Election  of  civil  action 
or  provision  of  administrative 
proceeding. 

Section  103.410  governs  the  election  of 
a  civil  action  under  section  810(o)  or  the 
provision  of  an  administrative 
proceeding  under  Part  104. 

One  commenter  stated  that  the  rule 
should  clarify  whether  the  agreement  of 
the  complainant  and  the  respondent  is 
necessary  for  Part  104  procedure  to 
apply.  If  no  peraon  makes  a  timely 
election  to  proceed  with  a  civil  action 
under  section  810(o)  of  the  Act  Part  104 
will  apply.  The  Department  has  made 


minor  revisions  to  the  regulations  to 
clarify  this  point 

Paragraph  (e)  of  the  proposed  rule 
provided  that  the  General  Counsel  shall 
be  available  for  consultation  concerning 
any  legal  issues  raised  by  the  Attorney 
General  regarding  how  best  to  proceed 
in  the  event  that  commencement  of  a 
civil  action  would  implicate  Rule  11  of 
the  Federal  Rules  of  Civil  Procedure. 
Numerous  commenters  claimed  that 
paragraph  (e)  is  unnecessary,  serves  no 
useful  purpose,  may  be  used  by  the 
Department  of  Justice  (DOJ)  to  reduce  its 
litigation  caseload,  is  not  required  by 
statute,  and  should  be  deleted. 

Following  the  reasonable  cause 
determination  and  an  election,  the 
statute  provides  that  the  Attorney 
General  shall  commence  and  maintain  a 
civil  action  not  later  than  30  days  from 
the  election  (section  810(o)).  While  we 
believe  that  the  need  for  such 
consultation  %vill  be  infrequent  we  do 
not  believe  that  Congress  intended  to 
preclude  Ae  two  Federal  agencies  from 
discussing  an  appropriate  method  of 
proceeding  in  li^t  of  new  relevant 
factual  information  or  court  decisions. 
Allowing  20  days  for  the  election,  the 
Attorney  General's  complaint  may  be 
filed  as  many  as  50  days  following  the 
issuance  of  die  charge.  During  that  time 
period,  new  facts  may  be  discovered  or 
court  decisions  rendered  whidi 
demonstrate  that  there  is  no  reasonable 
cause  to  beUeve  that  a  discriminatory 
housing  practice  has  occurred  or  is 
about  to  occur.  In  such  circumstances,  it 
would  be  senseless  for  the  Attorney 
General  to  institute  a  dvil  action.  Under 
such  circumstances.  HUD  will  take  soch 
action  as  is  necessary  to  supplement  die 
investigative  report  (see  section 
810(b)(5)(B)  which  provides  that  a  final 
investigative  report  may  be  amended  if 
additional  evidence  is  later  discovered) 
and.  if  further  evidence  to  support  a 
finding  is  not  developed,  to  void  the 
reasonable  cause  determination  ab 
initio.  This  procedure  is  designed  for  the 
sole  purpose  of  assuring  that  all  dvil 
actions  are  supportable  at  the  time  of 
filing  and.  in  Ikie  with  the  intention  of 
Congress,  to  ensure  that  the  Secretary  is 
the  offidal  m^dng  the  determination 
whether  to  proceed  with  a  diarge  or 
civil  action.  At  the  same  time,  the 
procedure  helps  to  ensure  that  the 
Secretary  v/UI  have  the  necessary 
information  to  make  the  required 
decision. 

Some  commentera  argued  that  the 
reference  in  paragraph  (e)  to  Rule  11  of 
the  Federal  Rules  of  Qvil  Procedure  is 
unnecessary.  As  discussed  above,  the 
purpose  of  the  DOJ/HUD  consultation  is 
to  examine  new  court  dedsions  and 
newly  discovered  evidence  that  are 


relevant  to  the  reasonable  cause 
determination.  While  the  Rule  11 
standard  might  be  impHcated  if  a  dvil 
action  is  filed  where  a  new  dedsion  or 
evidence  indicates  a  lack  of  a  basis  for  a 
reasonable  cause  determination,  HUD 
agrees  that  the  specific  reference  to  this 
rude  of  procedure  should  be  excluded 
from  the  final  rule.  The  final  rule  has 
been  revised  to  emphasize  that  the 
General  Counsel  will  be  available  for 
"consultation  concerning  any  legal 
issues  raised  by  the  Attorney  General  as 
to  how  bc»t  to  proceed  in  the  event  thai 
a  new  court  decision  or  newly 
discovered  evidence  is  regarded  as 
relevant  to  the  reasonable  cause 
determination." 

Several  commentere  argued  that  DOf 
must  publish  relations  or  make  public 
all  proposed  procedures  for  handling  the 
dvil  actions  authorized  under  section 
812(o).  DOJ's  procedures  for  purauing 
such  actions  are  beyond  the  jurisdiction 
of  the  Secretary,  and  thus  not 
appropriate  for  addressing  in  this  rule. 

Subpart  G — Other  Actions  by  the 
Department 

Section  103.500   Prompt  judicial  action. 

Proposed  S  103.500(a)  provided:  "If  at 
any  time  following  the  filing  of  a 
complaint  the  General  Counsel 
concludes  &at  prompt  judicial  action  is 
necessary  to  carry  out  the  purposes  of 
Part  103  or  Part  104.  the  General  Counsd 
will  request  that  the  Attorney  General 
commence  a  dvil  action  for  appro|Hiate 
temporary  or  preliminary  relief  pending 
the  final  diqwsition  of  the  complaint" 

One  commenter  objected  to  the 
language  stating  that  the  General 
Counsel  would  "request"  the  Attorney 
General  to  commence  a  civil  action.  The 
commenter  argued  that  the  language 
imi^es  that  following  the  request  it  is 
within  the  Attorney  General's  discretion 
to  file  the  dvil  action.  The  coomienter 
noted  that  section  810(e)  requires  the 
Attorney  General  promptly  to 
commence  action  after  the  Secretary 
authorizes  the  action.  The  statute  does 
provide  that  when  the  Secretary 
authorizes  the  dvil  action,  the  Attorney 
General  shall  promptly  commence  and 
maintain  such  adion  and  the  final  mle 
has  been  revised  to  track  the  statute. 

Before  making  the  determination  to 
request  such  action,  the  proposed  rule 
stated  that  the  General  Counsel  would 
consult  writh  the  Assistant  Attorney 
General  for  the  Civil  Rights  Division. 
Commentere  urged  deletion  of  the 
consultation  requirement.  Commenters 
ai^ed  that  the  provision:  (1)  Adds  time- 
consuming  steps  to  the  process  of 
seeking  emergency  relief  (2)  is  not 
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necesMry.  tine*  HUD  it  frM  to  consult 
with  DO|  at  anv  time:  (3)  will  be 
unnnceMary  when  HUD  acquires 
enforcement  experience:  and  (4)  is 
inconsistent  with  the  statute  and  with 
the  legislative  intent  to  provide  the 
simplest  and  fastest  method  to  obtain 
emergency  relief  for  discrimination 
victims. 

The  final  rule  is  unchanged  on  this 
point.  As  noted  above,  once  the  general 
Counsel  issues  the  authorisation,  the 
Attorney  General  is  required  to 
commence  and  maintain  the  action.  In 
light  of  this  mandate,  it  is  crucial  that 
authorized  civil  actions  are  justified  on 
both  the  facts  and  the  law.  As  noted  in 
the  preamble  to  the  proposed  rule,  prior 
consultation  will  ensure  that  the  civil 
action  can  be  maintained  by  providing 
HUD  with  access  to  DOfs  extensive 
experience  in  seeking  relief  in  different 
factual  situations  and  in  different 
forums. 

Commenters'  fears  that  the 
consultation  requirement  will  impede 
the  process  of  obtaining  temporary  and 
preliminary  relief  are  unfounded.  The 
consultation  envisioned  under  this 
section  will  not  be  a  time-consuming 
process.  Rather.  HUD  and  0O|  plan  to 
consult  through  informal  contacts 
between  representative,  of  the  two 
agencies.  Moreover,  HUD  expects  and 
intends  that  the  conferences  will 
expedite,  rather  than  delay,  proceedings 
by  providing  DO|  with  important 
background  information  in  Individual 
proceedings  before  the  issuance  of  an 
authorization  and  by  providing  DO|  with 
advance  information  concerning 
upcoming  litigation.  With  such 
Information.  DO|  should  be  better 
prepared  to  act  expeditiously  to 
preserve  the  aggrieved  person's  rights 
when  the  authorization  is  issued.  To 
emphasize  this  point,  i  103.SO0(a)  has 
been  revised  to  provide  that  the  purpoee 
of  the  0O|  consultation  is  to  ensure  the 
prompt  initiation  of  the  civil  action. 

Section  103.500(b),  which  implements 
section  810(e)(2)  of  the  Act.  has  been 
revised  slightly  to  more  closely  reflect 
the  statutory  provision. 

Section  103.510    Other  action  by  HUD. 

Section  103.510  addresses  other 
actions  that  HUD  may  take  with  respect 
to  matters  asserted  in  a  complaint.  A 
commenter  felt  that  the  proposed  rule's 
list  of  proceedings  that  may  be  initiated 
under  other  civil  rights  authorities  was 
incomplete.  The  commenter  urged  the 
addition  of  the  Age  Discrimination  Act 
of  1975  (42  use.  6101)  and  Executive 
Order  12259.  The  final  rule  has  been 
amended  to  add  the  Age  Discrimination 
Act.  The  cited  executive  order 
addresses  HUD'S  authority  to 


coordinate  the  fair  housing  efforts  of 
federal  agencies,  is  not  an  enforcement 
authority,  and  has  not  been  added. 

Part  IM— Administrative  Proceedings 
Under  SKtIoa  til  of  the  Fair  Housing 
Act 

Statutory  limitationM  applicable  to 
odmintMtrative  proceduree 

In  manv  instances,  commenters 
suggested  revisions  to  the  proposed 
administrative  procedures  that  cannot 
be  adopted  because  they  conflict  with 
statutory  requirements  contained  in  the 
Fair  Housing  Act.  The  statutorily 
impermissible  sxiggestions  included: 

1.  The  deletion  of  the  provision 
contained  in  1 1(M.500(e)  which  states 
that  HUD  will  pay  witness  fees  and 
mileage  if  the  party  requesting  the 
issuance  of  the  subpoena  is  unable  to 
pay.  Section  811(b)  of  the  Act  requires 
HUD  to  pay  the  fees  under  such 
circumstances. 

2.  The  increase  or  decrease  of  the 
amount  of  the  ceiling  on  civil  penalties 
that  may  be  awarded.  Section  812(g)(3) 
provides  for  civil  penalty  ceilings 
ranging  from  $ia000  to  S50J00.  These 
ceiUn^  are  reflected  in  1 104.910(bH3)- 

3.  Ins  deletion  of  provisions 
contained  in  i  104.940  requiring  HUD  to 
pay  attorney's  fees  to  the  extent 
provided  uiuler  the  Equal  Access  to 
Justice  Act  (5  U.S.C  504).  Section  812(p) 
imposes  this  liability  on  the  United 
States. 

4.  The  reconciliation  of  the  proposed 
deadline  for  a  petition  for  review  of  the 
final  decision  in  a  United  States  Court  of 
Appeals  (30  days  from  issuance  of 
decision):  snd  the  date  that  Hndings  of 
fact  and  the  flnal  decision  become 
conclusive  in  connection  with  a  petition 
for  enforcement  (45  days  after  the  date 
of  issuance  of  the  decision,  if  no  petition 
for  review  is  filed).  These  time  periods 
are  imposed  under  sections  812  (i)  and 
{/)  of  the  Act. 

Subpart  A — General  Information 

Section  104 JO    Definitiona 

Section  104.20  contains  the  definitions 
used  in  Part  104.  In  addition  to  the 
comments  on  definitions  addressed 
above,  a  commenter  urged  HUD  to 
define  separately  "hearing"  and 
"hearing  on  the  record".  While 
"hearing"  is  defined  and  used  in  Part 
104.  the  phrase  "hearing  on  the  record" 
does  not  appear  in  the  part.  While  the 
conunenter  noted  that  a  civil  action 
under  section  813  is  barred  after  the 
commencement  of  "a  hearing  of  the 
record  "  by  the  AL|  (see  813(a)(3)).  it  is 
inappropriate  to  prescribe  by  HUD 
regulation  the  limitations  on  the 
jurisdiction  of  the  United  States  District 


Court  imposed  under  section  813  of  the 

Act 

Section  104.30    Computation  of  time. 

Section  104.30  governs  the 
computation  of  time  periods.  A 
commenter  suggested  a  clarification  in 
i  104.30(a)  to  provide  that  the  time 
computations  relate  only  to  filing  and 
serving  papers.  The  section  is  intended 
to  apply  to  all  computations  of  time  (e.g.. 
deadlines  for  the  commencement  of  the 
hearing  (i  104.700):  issuance  of  the 
initial  decision  (1 104.910(d)):  and  the 
notification  of  appropriate  governmental 
entities  following  the  issuance  of  the 
final  decision  (|  104.935(a)(2)). 
Accordingly,  the  proposed  change  has 
not  been  made. 

Section  104.40    Service  and  filing. 

Section  104.40  requires  the  filing  of  all 
dociunents  in  Washington.  DC  One 
commenter  argued  that  this  provision 
places  a  burden  on  the  aggrieved 
person,  could  have  a  chilling  effect  and 
is  contrary  to  legislative  intent  to 
provide  relief  to  persons  in  outlying 
areas.  This  commenter  would  revise 
1 104.40(a)  to  require  filing  in 
Washington.  DC  imtil  the  Assistant 
Secretary  designates  local  addresses  for 
filing.  While  HUD  intends  to  conduct  the 
hearing  at  a  place  in  the  vicinity  in 
which  the  discriminatory  housing 

Eractice  is  alleged  to  have  occurred  or  to 
e  about  to  occur  (|  104.700).  all  other 
administrative  functions  will  be 
performed  at  the  Office  of  the 
Administrative  Law  Judges  in 
Washington.  DC  Since  service  and  filing 
can  be  accomplished  by  mail.  HUD  does 
not  believe  that  this  requirement  will 
impose  an  undue  burden  on  persons 
outside  the  Washington.  DC  area. 

Subpart  B— Administrative  Law  Judge 

Section  104.100    Designation. 

Section  104.100  provides  that  a 
presiding  ALJ  for  the  proceeding  shall  be 
appointed  by  HUD's  Chief  ALJ.  One 
commenter  argued  that  consistent  with 
statutory  intent  for  the  expeditious 
handling  of  complaints,  the  rules  must 
include  proosdures  for  the  appointment 
of  the  presiding  ALJ.  HUD  believes  that 
the  deadlines  for  the  commencement  of 
the  hearing  are  sufficient  to  ensure  the 
timely  appointment  of  a  presiding  ALJ 
and  that  there  is  no  need  to  impose  a 
regulatory  deadline  for  appointments  by 
■  the  presiding  ALJ. 

The  commenter  also  argued  that  the 
rules  must  prescribe  the  qualifications 
for  ALJ.  The  quaUfications  for  the 
appointment  of  ALJs  are  fully  set  forth 
in  5  U.S.C  3106.  which  is  specifically 


cited  at  { 104.100.  Section  104.100  is 
unchanged. 

Section  104.130    Ex  parte 
communications. 

Section  104.130  governs  the 
prohibitions  of  ex  porte 
communications.  One  commenter 
argued  that  the  listed  sanctions  for  ex 
parte  communications  are  too  harsh, 
particularly  where  an  aggrieved  person 
is  unrepresented  by  counsel  and 
inadvertently  makes  an  improper 
contact  To  remedy  this  problem,  the 
commenter  would  delete  the  list  of 
sanctions  from  the  regulations.  This 
section  places  the  decision  to  sanction 
and  the  choice  of  sanctions  within  the 
sound  discretion  of  the  ALJ.  The  rule 
clearly  provides  that  the  listed  sanctions 
are  illustrative  and  that  the  ALJ  may 
provide  for  other,  more  appropriate, 
sanctions. 

Section  104.140   Separation  of 
functions. 

Under  i  104.140,  no  officer,  employee 
or  agent  of  the  Federal  government 
engaged  in  the  performance  of 
investigative,  conciliatory,  or 
prosecutorial  functions  in  connection 
with  the  proceeding  or  any  factually 
related  proceeding  under  Part  104  may 
participate  or  advise  in  the  decision  of 
the  AI4.  except  as  witness  m  counsd 
during  the  proceedings.  One  conunenter 
would  revise  this  section  to  provide  that 
no  officer,  employee,  m  agent  *  *  *  may 
participate  or  advise  in  the  decision  of 
the  ALJ.  except  as  a  witness  or  counsel 
to  a  party  during  the  proceedings. 
Persons  filing  amicus  briefs  are  not 
'parties"  to  the  proceedings  under 
i  104.200.  The  proposed  change  has  not 
been  made  since  it  could  have  the  effect 
of  prohibiting  participation  by  such 
persons. 

Subpart  C — Parties 

Section  104.200    In  general. 

Under  1 104.200  the  parties  to  the 
proceedings  are  HUD,  the  respondent 
named  in  the  charge  and  against  whom 
relief  is  sought  and  any  intervenors.  In 
accordance  with  section  812(c)  of  the 
Act  the  proposed  rule  permitted  the 
intervention  by  any  aggrieved  person. 
No  other  intemvention  is  permitted  in 
the  proceedings,  although  briefs  of 
amicus  curiae  may  be  permitted  at  the 
discretion  of  the  ALJ  (|  104.200(a)  and 

(c)). 

Commenters  objected  to  the  proposed 
rules  governing  intervention.  One 
commenter  noted  that  the  proposed  rule 
would  permit  any  potential  complainant 
to  intervene  without  regard  to  the 
relevance  of  his  or  her  concerns  in  the 


case.  HLD  agrees  that  the  proposed 
rules  governing  intervention  are  too 
broad  and  has  revised  this  section  to 
permit  any  aggrieved  person  to  file  a 
timely  request  for  intervention  (see 
discussion  below  on  the  timeliness  of 
petitions  for  intervention).  Intervention 
shall  be  permitted  where  the  intervenor 
is  the  aggrieved  person  on  whose  behalf 
the  charge  is  issued.  Intervention  shall 
also  be  permitted  where  the  intervenor 
is  an  aggrieved  person  who  claims  an 
interest  relating  to  the  property  or 
transaction  that  is  the  subject  matter  of 
the  charge  and  the  disposition  of  the 
action  may.  as  a  practical  matter,  impair 
or  impede  the  aggrieved  person's  ability 
to  protect  that  interest  unless  the 
aggrieved  person's  interest  is  adequately 
represented  by  the  existing  parties.  The 
revised  provisions  are  based  on  the 
rules  of  intervention  as  of  right  under 
Rule  24  of  the  Federal  Rules  of  Civil 
Procedure. 

The  commenters  also  noted  that  the 
rule  would  not  permit  non-aggrieved 
persons  to  intervene.  The  statute 
addresses  intervention  only  by 
aggrieved  persons  (see  section  812(c)). 
HUD  is  reluctant  to  expand  the  classes 
of  persons  that  may  be  permitted  to 
intervene,  particulariy  in  light  of  the 
statutory  time  limitations  on  the 
issuance  of  administrative  decisions. 
HUD  notes,  however,  that  other  persons 
may  be  permitted  to  submit  briefs  of 
amicus  curiae  under  §  104.205(c). 

Section  104.210   Representation. 

Section  104210  governs 
representation  of  die  parties.  Undw 
§  104210(b)(5).  parties  may  be 
represented  by  an  aticmiey  admitted  to 
practice  before  a  Federal  Court  or 
before  the  highest  court  in  any  State. 
One  OHnmenter  would  permit 
representation  only  by  attcmieys  who 
are  admitted  to  practice  before  a 
Federal  Court  Attorneys  in  good 
standing  before  State  or  Federal  courts 
may  be  suffidentiy  qualified  to 
represent  the  parties  in  a  Part  104 
proceeding.  It  is  unnecessary  to  limit  the 
parties'  choice  of  repres^itatives  as 
ipmpoaeA  by  the  conunenter. 

Under  §  104210(d).  die  attorney  or 
other  representative  must  file  a  written 
notice  of  intent  before  nvithdrawal  from 
the  proceeding.  One  commenter  urged 
HUD  to  limit  the  representative's  ability 
to  withdraw.  The  rule  does  not  prescribe 
such  limitations.  To  the  extent  that  the 
commenter  fears  that  withdrawals  may 
be  used  to  delay  the  proceeding,  we  note 
that  such  dilatory  tactics  would  be 
prohibited  under  the  standards  of 
conduct  ({ 104220).  The  commenter 
suggested  that  the  rule  require,  at  a 
minimum,  service  of  the  written 


notification  of  withdrawal  on  all  parties. 
This  ser\'ice  is  already  required  under 
S  104.40. 

One  commenter  argued  that  the 
regulations  do  not  unambiguously 
provide  that  complainants  may  employ 
private  counsel  to  represent  their 
interests  in  the  administrative  hearings, 
in  addition  to  the  representation 
provided  by  HUD.  llie  regulations 
clearly  provide  that  aggrieved  persons 
may  intervene  as  parties  (§  104200(b)) 
and  that  parties  may  be  represented  by 
counsel  (S  104210(a)(5)).  HUD  does  not 
believe  lAiat  further  clarification  is 
necessary. 

Subpart  D— Pleadings  and  motions 

Section  104.410    The  charge. 

Hie  requirements  governing  the  filing, 
service  and  contents  of  the  diarge  are 
found  at  S  104.4ia  Paragraph  (b)(2)  of 
this  section  refers  to  "an  election  *  *  * 
to  use  the  administrative  procedure."  A 
commenter  observed  that  the 
administrative  procedure  wiU  be  used  if 
no  election  is  made  to  have  die  claim 
litigated  in  a  civil  action  and  may  not  be 
the  result  of  a  deliberate  election  by  the 
parties.  The  final  rule  has  been  revised 
to  clarify  this  point 

Section  104.430   Requests  for 
intervention. 

Within  30  days  after  the  service  of  the 
diarge.  any  aggrieved  person  may  file  a 
request  for  intervention  and  partidpate 
as  a  party  to  die  proceeding.  No  other 
intervention  was  permitted  under  the 
proposed  rule.  Commenters  suggested 
die  revisi<Mi  of  this  section  to  permit 
intervention  after  the  expiration  of  the 
30-day  period. 

While  the  1988  Amendments  require 
the  commencement  of  a  hearing  and  the 
issuance  of  an  initial  decision  within 
spedfied  periods,  the  statute  imposes  no 
absolute  deadline  for  intervention.  To 
ensure  that  aggrieved  persons  will  not 
be  unnecessarily  exduded  from  a 
proceeding,  the  final  rule  has  been 
amended  to  permit  the  filing  of  a  timely 
request  for  intervention  after  the  30-day 
p^od.  In  determining  whether 
intervention  will  be  permitted  the  ALJ 
may  consider  such  foctors  as:  the 
progress  of  the  litigation  when 
intorvoition  is  sm^t  the  delay  in 
seeking  intervention  and  the  reasons  for 
the  delay:  and  the  prejudice  to  other 
parties  if  intervention  is  permitted.  All 
requests  for  intervention  submitted 
within  30  days  of  die  filing  of  the 
complaint  will  be  omsidered  to  be 
timely  filed. 
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Section  104.430   Motions. 

Section  l(M.480(b)  atales  that  any 

party  may  file  an  answer  to  a  written 
nwtion.  Further  responsive  documents 
are  prohibited,  unlets  otherwise  ordered 
by  the  ALJ.  One  conunenter  would 
cUrify  further  that  prohibited  responsive 
documents  would  not  include  exhibits. 
memoranda,  or  briefs.  The  Department 
does  not  believe  that  it  is  necessary  to 
list  all  types  of  responsive  documents 
that  would  be  excluded  under  this  rule. 
The  final  rule  is  anchanged. 

Subpart  E — Discovery 

Section  104.500    Ditcovery 

Section  104.500  contains  the  general 
provisions  governing  diacovery. 
Paragraph  (d)  providea  that  the 
frequency  and  sequence  of  the  discovery 
methods  an  not  bmited.  unlcsa 
otherwise  efdered  by  the  AL|  or 
restricted  under  Subpart  B.  One 
commenter  suggested  that  the  final  rule 
require  tiiat  the  AL|  hold  an  initial 
pretrial  conferenoe  addraaaing  diacoveiy 
issues  as  a  part  of  the  prabeariog 
procedures  under  Subpart  C.  At  the 
pretrial  conference,  the  parties  would  be 
required  to  describe  the  nature  and 
amount  of  discovery  to  be  undertaken. 
The  discovery  plans  would  be  reduced 
to  a  written  order  and  all  discovery 
would  be  completed  in  aocordanoe  with 
the  order.  The  commenter  noted  that 
this  procedure  is  consistent  with 
Umltiitions  on  discovery  imposed  in  the 
United  Stales  District  Courts. 

it  is  not  necessary  to  provide  a 
pretrial  discovery  conference  and  order 
for  every  proceeding.  Where  such  a 
procedure  ta  required  to  expedite  the 
proceeuing.  ffio waver,  a  pretrial 
discovery  canferenoa  may  be  oonduoled 
and  a  discovery  order  issued  aa  a  part  of 
a  prehaaring  canlsssnc 
1 104.eia  The  flnal  rule  is 
this  point 

SactkM  104An(e)  providea  that  all 
discovery  must  ba  complelad  IS  days 
before  the  data  scheduled  for  the 
hearing  A  comraenler  argued  that  this 
dale  was  too  close  to  the  hearing.  Aa  an 
alternative,  the  conmantar  suggaalad 
that  the  rale  provide  that  all  diacovery 
be  completed  within  80  days  of  the 
issuance  of  the  ohaiga. 

The  15-day  dnadlina  was  Impoaad  to 
ensure  that  parties'  final  preparation  for 
hearing  will  not  be  interrupted  by  late- 
Tiled  discovery  requests,  md  HUD 
continues  to  believe  that  the  15^ay  tine 
period  is  s  sufficient  buffer.  The 
Department  notes  that  the  proposed  80- 
day  deadline  would  not  always  ensure 
more  uninterrupted  time  for  trial 
preparation,  since  hearings  may  be 


commenced  at  any  time  within  120  days 
following  the  issuance  of  the  charge. 

Several  commenters  noted  that  the 
proposed  rule  will  not  always  permit 
discovery  from  a  non-intervening 
aggrieved  person  on  whose  behalf  the 
complaint  was  filed  and  who  is  the  real 
party  in  interest.  The  commenters 
argued  that  such  persons  should  be 
required  to  comply  with  discovery 
requests  (and  that  the  results  of  this 
discovery  should  be  admissible  in  the 
hearing)  as  if  the  aggrieved  person  were 
a  party  to  the  charge. 

Because  the  administrative  decision 
will  depend  upon  the  course  of  deahngs 
between  the  respondent  and  the 
aggrieved  person  and  the  extent  of 
damage  will  depend  upon  the  injury 
suffered  by  the  aggrieved  person,  HUD 
believes  that  it  is  appropriate  to  allow 
all  forms  of  discovery  to  be  used  against 
nonintervening  anrieved  persons. 
Accordingly,  me  ntial  rule  includes  a 
new  i  \OA.MO{t)  stating  that  for  the 
purposes  of  obtaining  discovery  from  a 
non-intervening  aggiiiBved  person,  the 
term  "party"  as  used  in  the  subpart 
includes  the  aggrieved  person  on  whose 
behalf  the  charge  was  issued. 

Section  UHJtO   Dtpoaitkma. 

Section  104JilO  govern  depositions 
upon  oral  examination  and  written 
interrogatories.  At  the  request  of  a 
commenter.  paragraph  (d).  which 
explains  the  procedures  and  grounda  for 
requesting  suspension  of  a  depoaition. 
has  been  clarified  to  permit  llw 
suspension  of  a  deposition  for  improper 
conduct  in  addition  to  improper 
questioning.  (For  example,  a  depoaition 
may  be  suspended  if  this  party  makes 
improper  obiections  or  iounoper 
instructions  to  a  witoeas  during  the 
deposition.) 

Section  t04JS2O   Uee  of  depoaition  at 
hearingB. 

Section  104.S20  governs  the  use  of 
depositions  at  hearings.  One  commenter 
would  amend  this  provision  to  deny 
third  parties  the  right  to  use  information 
contained  In  depositions.  The  IMM 
Amendments  contemplate  that  the 
administrative  proceeding  ia  a  public 
proceeding.  As  such.  HUD  cannot 
preclude  the  use  of  information 
contained  in  the  record  of  the 
proceeding.  HUD  notes,  however,  that 
the  diacovery  of  Infomiation  and  the  use 
of  discovered  information  may  be 
limited  in  accordance  with  protective 
orders  issued  under  |i  104.570  and 
104.740. 

Section  104.530    Interrogatoriea. 

The  proposed  rule  permitted  unlimited 
use  of  interrogatories.  One  commenter 


suggested  that  the  number  of 
interrogatories  that  may  be  served 
without  an  AL)  order  should  be  limited 
to  20  interrogatories.  A  rule  limiting  the 
number  of  interrogatories  is  consistent 
with  practice  in  Federal  courts  and  will 
force  the  parties  to  focus  on  pertinent 
issues  when  drafting  interrogatories. 
HUD  believes,  however,  that  a  20- 
interrogatory  limitation  would  unduly 
restrict  discovery  under  this  section.  As 
revised,  1 104.530  permits  a  party  to 
serve  up  to  30  interrogatories  on  any 
other  party  without  an  A14  order.  Where 
necessary  for  full  and  con^dete 
discovery,  the  parties  are  permitted  to 
serve  additional  interrogatories  with  an 
ALJ  order. 

Section  104.570   Prvtedive  orden. 

One  commenter  aigued  that  the  ALJ 
must  narrow  discovery  to  specific 
matters  raised  by  the  complaint.  Part 
104  contemplates  that  discovery  will  be 
pursued  throogh  the  voluntary  efforts  of 
the  parties  and  that  the  AL|  will 
intervene  in  the  process  only  where  it  is 
necessary  to  protect  a  party  or  person 
from  annoyance.  embaiTaaameDt, 
oppression  or  undue  burden  or  expense. 
Where  necessary  to  protect  the  person 
or  party,  the  ALJ  may  issue  an 
appropriate  protective  order  directing 
that  certain  irrelevant  matters  may  not 
be  the  aubiect  of  discovery  (see 
1 104370(d)). 

Section  104  JM    Failure  to  make  or 
cooperate  in  diacovery. 

Section  104.580  governs  motions  to 
compel  discovery  and  the  imposition  of 
sanctions.  One  commenter  requested  the 
deletion  of  f  104.58a(d)(l).  which 
permits  an  inference  to  be  drawn  in 
favor  of  a  requesting  party  if  another 
party  fails  to  comply  with  a  discovery 
order  issued  by  the  ALJ.  The  cited 
provision  provides  the  AL)  with  an 
effective  method  of  compeBing 
compliance  with  orders  by  parties  or 
persons  who  unjustifiably  resist 
discovery.  It  is  retained  in  the  final  rule. 

Subpart  F— Subpoenas 

Section  104M0   Subpoenoa, 

Section  104  JOO  provides  for  the 
issuance  of  subpoenas  in  aid  of 
administrative  hearings.  Paragraph  (f)  of 
the  proposed  rule  addressed  motions  to 
quash  or  limit  subpoenas.  One 
commenter  argued  that  aB  evidence 
must  be  allowed  into  discovery  and 
urged  the  deletion  of  this  provision. 
While  Part  104  is  designed  to  permit  the 
discovery  of  any  matter,  not  privileged, 
that  is  relevant  to  the  subject  matter 
involved  in  the  proceeding.  8  104.590 
recognizes  that  there  may  be  occasions 


where  a  subpoena  should^  quashed 
because  it  is  unreasonable  and 
oppressive  or  for  other  good  cause,  or 
where  the  subpoena  should  be 
conditioned  upon  the  discovering  party's 
advancing  the  reasonable  cost  of 
producing  subpoenaed  books,  papers  or 
documents.  The  proposed  provision  is 
retained. 

Subpart  G — Prehearing  procedures 

Subpart  G  governs  prehearing 
statements  ({ 104.600);  prehearing 
conferences  (§  104.610);  and  settlement 
negotiations  before  a  settlement  judge 
(S  104.620).  Except  for  comments 
addressing  the  addition  of  a  discovery 
conference  discussed  above,  no 
commenters  addressed  this  subpart. 

Subpart  H — Hearing  Procedures 

Section  104.720    Waiver  of  right  to 
appear. 

Section  104.720  permits  the  parties  to 
waive  the  right  to  an  oral  hearing  and 
present  the  matter  for  decision  on  a 
written  record.  Commenters  urged  the 
revision  of  this  section  to  prohibit 
waiver  unless  non-party  aggrieved 
persons  agree  to  the  waiver. 
Alternatively,  the  commenters  would 
provide  notice  of  the  proposed  waiver  to 
non-party  aggrieved  persons  and  would 
permit  such  persons  to  intervene  within 
15  days  of  the  notice. 

Those  aggrieved  persons  interested  in 
participating  in  the  proceeding  as  an 
intervenor  and  controlling  the 
procedural  conduct  of  the  litigation  as  a 
party  are  permitted  to  intervene  of  right 
(aggrieved  persons  on  whose  behalf  the 
charge  is  issued)  or  by  permission  of  the 
AL|  (other  aggrieved  persons).  Where 
such  persons  have  not  filed  timely 
requests  for  intervention,  or  where  their 
interest  is  not  sufficient  to  justify 
intervention.  HUD  does  not  believe  that 
any  purpose  would  be  served  by  a 
regulation  permitting  the  person  the 
right  to  control  the  conduct  of  selected 
aspects  of  the  proceeding.  Part  104  was 
drafted  with  the  expectation  that  the 
HUD  representative,  in  the  absence  of 
intervention  by  the  aggrieved  person  on 
whose  behalf  the  charge  is  issued,  will 
keep  that  person  informed  of  the  course 
of  the  proceedings  where  necessary  for 
the  proper  disposition  of  the  charge. 
Therefore,  provision  for  notification  to 
such  persons  of  this  procedural  step  is 
not  mandated  by  the  rules. 

Section  104.740    In  camera  and 
protective  orders. 

Section  104.740,  which  governs  in 
camera  inspections  and  protective 
orders  contains  a  minor  editorial 
revision  suggested  by  commenters. 


Section  104.750   Exhibits. 

Section  104.750  provides  for  the 
prehearing  exchange  of  exhibits  to  be 
offered  into  evidence.  One  commenter 
noted  that  some  parties  may  attempt  to 
use  the  requirement  for  the  prehearing 
exchange  of  exhibits  to  prevent  the  use 
of  rebuttal  exhibits  that  have  not  been 
exchanged.  At  the  request  of  the 
commenter.  HUD  has  revised  this 
section  to  exclude  unanticipated 
rebuttal  exhibits  from  the  exchange 
requirement 

Section  104.700   Authenticity. 

At  the  request  of  a  commenter. 
S  104.760  has  been  clarified  to  state  that 
the  authenticity  of  all  documents 
submitted  "and  furnished  to  the  parties 
as  required  under  §  104.75ff'  as 
proposed  exhibits  in  advance  of  the 
hearing  shaU  be  admitted. 

Section  104.780   Record  of  hearing. 

Under  S  104.780.  all  oral  hearings  must 
be  recorded  and  transcribed  by  a 
reporter  designated  by  and  under  the 
supervision  of  the  ALJ.  One  commenter 
observed  that  this  section  requires  all 
hearings  to  be  transcribed  and  argued 
that  this  requirement  will  be  expensive. 
The  commenter  recommended  that  this 
section  be  revised  to  require  transcripts 
only  if  requested  by  a  party  or  an 
aggrieved  party,  or  ordered  by  the  ALJ. 
HUD  believes  that  the  provision  of  a 
transcript  is  necessary  for  the  full  and 
complete  record  in  the  case  and  to 
ensure  the  adequate  review  of  the 
proceeding  by  the  Secretary  under 
§  104.930.  and  by  the  courts  under 
section  812(i),  and  to  permit  court 
enforcement  of  the  Administrative  order 
under  section  812(j). 

Subpart  I — Dismissals  and  Decisions 

Section  104.900    Dismissal. 

Under  fi  104.900.  the  ALJ  is  required  to 
dismiss  the  proceeding: 

— Where  the  complainant,  the 
respondent  or  the  aggrieved  person  on 
whose  behalf  the  complaint  was  filed 
makes  a  timely  election  to  have  the 
claims  asserted  in  the  charge  decided  in 
a  civil  action  under  section  812(o)  of  the 
Act  (see  Sl04.g00(a)):  or 

— Where  an  aggrieved  person  has 
commenced  a  civil  action  under  an  Act 
of  Congress  or  a  State  law  seeking  relief 
with  respect  to  the  discriminatory 
housing  practice  and  the  trial  of  the  civil 
action  has  commenced.  The 
commencement  of  a  civil  action  for 
appropriate  temporary  or  preliminary 
relief  under  section  810(e)  or 
proceedings  for  such  relief  under  section 
813  of  the  Fair  Housing  Act  do  not  affect 
administrative  proceedings  under  Part 


104.  (see  i  104J00(b)).  At  the  suggestion 
of  a  commenter.  this  provision  has  been 
clarified  to  provide  that  the 
administrative  proceeding  will  not  be 
affected  by  such  proceedings  as  a 
hearing  on  the  temporary  or  preliminary 
relief  or  the  issuance  of  a  decision  or 
order  granting  or  denying  such  relief. 
One  commenter  noted  that  Part  104 
procedures  are  applicable  where  the 
respondent  and  the  aggrieved  person  do 
not  act  [i.e..  neither  the  respondent  nc  - 
the  aggrieved  person  elects  the  civil 
remedy).  The  commenter  argued  that 
Part  104  should  include  a  procedure  for 
an  ALJ  order  by  default  Even  though  the 
aggrieved  person  and  the  respondent 
may  choose  not  to  participate  actively  in 
a  case,  HUD's  representative  will  be 
required  to  present  sufficient  evidence 
to  make  a  prima  facie  case  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur. 
Accordingly,  there  are  no  provisions  for 
default  in  the  regulation. 

Section  104.910    Initial  decision  of 
administrative  law  judge. 

Under  S  104.9ia  if  the  ALJ  determines 
that  the  respondent  has  engaged  or  is 
about  to  engage  in  a  discriminatory 
housing  practice,  the  ALJ  is  required  to 
issue  an  initial  decision  against  the 
respondent  and  to  order  appropriate 
relief  including  damages;  injunctive  or 
other  equitable  relief:  and  dvil 
penalties.  The  following  issues  were 
raised  regarding  relief. 

Injunctive  or  such  other  equitable 
relief  Under  proposed  i  104S10(b)(2) 
the  ALJ  may  impose  injunctive  or  such  • 
other  equitable  relief  as  may  be 
appropriate.  One  commenter  argued  that 
the  regulations  should  discuss  the  types 
of  affirmative  relief  (e.g.,  the  posting  of 
fair  housing  posters)  that  may  be 
ordered  by  the  AIJ.  Given  the  range  of 
affirmative  remedial  activities  that  may 
be  accorded  to  overcome  discriminatory 
housing  practices,  HUD  believes  that  it 
would  be  counterproductive  to 
undertake  a  listing  of  all  types  of  such 
relief  under  this  section. 

The  proposed  rule  provides  that  no 
order  for  injunctive  or  other  relief  may 
affect  any  contract  sale,  encumbrance, 
or  lease  consummated  before  the 
issuance  of  the  initial  decision  that 
involves  a  bona  fide  purchaser, 
enciunbrancer,  or  tenant  without  actual 
knowledge  of  the  charge. 

Commenters  noted  that  a 
considerable  amount  of  the  time  may 
elapse  between  the  filing  of  the 
complaint  and  the  issuance  of  the 
charge,  and  from  the  issuance  of  the 
charge  to  the  issuance  of  the  initial 
decision.  They  argued  that  the 
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ragultitiont  do  not  provida  a  mechanUin 
for  pravidiag  irfrd  partiM  wMi  fwttea 
that  a  onaiplahit  or  chavpi  haa  haaa 
filed.  They  chaifKl  that  ika  hOmm  ta 

efficacy  of  the  aqaMnfala  Miaf 
prwHaiom.  CoawiiaH  eeeerte  j  that  a 
raepondapt  aaddog  to  avoid  die 
IniuncMwa  or  e«her  aqHMdbk  Miiel  «^ 
have  eofflotoot  Una  lo  ooalraol  for  the 
Mle.  eaeaahNMaar  ieeaa  10  aaelhtf 
duriag  (hie  Mited.  IW  ooaMMBlva 
■uoMlad  tka  additioa  af  praviaiMM 
requiriag  tka  MapoadoBl  lo  flwa  aolaal 
notice  to  each  paraoaa.  AllemaHvely. 
conuBeatara  iiifimtid  diat  the  nde 
provide  Utat  aimaitanaamly  widi  (ba 
iteuance  of  the  ohana.  tiM  Sacrataiy 
will  exaroisa  the  auiaority  vnder  sactioa 
810(e)  to  eacura  an  laluaction  which 
preaarvas  the  status  «}f  aU  property 
identified  in  Uia  chana  uatil  final 
reaolutioo  of  the  chaifa. 

HUD  agrees  that  the  proposed  rata  did 
not  adequately  addraas  this  issue.  To 
remedy  this  problem,  the  final  i«le 
requirea  the  reapondent  to  give  actual 
notice  to  third  pailiee  wMh  wrham  the 
ratpondent  engagea  in  a  contract  aale. 
encumbrance,  or  lease  invalving  the 
property  thet  is  Um  suhiect  of  the 
charge.  The  copy  of  the  charge  iwould  ba 
provided  befon  the  respondeat  and  the 
third  party  enter  into  the  oeolrect.  sale, 
encumbrance  or  leese. 

Commentars  also  reaanaieoded  that 
the  final  rule  should  provide  that  Uie 
failure  to  give  the  notice  would 
constitute  a  separate  dlacrimiBatory 
houaing  practice.  HUD  doee  not  beUeve 
that  such  actiotts  constitute  an 
actiooabie  diacrimtnatofy  housing 
practice.  Thia  change  haa  not  been 
made. 

Some  coauneiiteis  suggeeten  that  the 
reapondent  tie  required  to  provide  the 
notice  to  third  partiee  folknving  the 
iaauance  of  the  charge  while  ouers 
would  require  notice  foHowfng  the  fittng 
of  theoomptetnt  Section  ntM4] 
proviaee  thet  no  order  sheB  affect  the 
deaoribed  traneactions  oonsaaHnetod 
before  the  order  end  involvtM  e  thfad 
party  widioat  aetael  notice  of  the 
charge.  Accordingly,  the  notice  wfll  be 
required  ealy  eher  the  leeaanea  eff  dw 
charge.  The  propeeed  chenge  la  Indoded 
at  |1M>t18(bM). 

CivUptmoMm.  Under  |  MM.*10(b)(3). 
the  AL|  BMy  asaess  a  dvipenelty 
againat  the  Mapeadent.  The  eBMMn<  of 
the  olvf  poMky  IB  saMect  to  oelUngi  of 

tioooototsoooa^ 

depend  on  the 
discriniaelery 
reapondent  hes 
committed  wilhia 
periods  ia  eay 
civil  action 


Housing  Act  or  any  State  or  local  fair 
houaing  law,  or  ia  any  Meenalng  or 
regulatory  praoaediBg  oandnrted  by  o 
PedesaL  State  arlaa 


Under  die  DrofMeed  rule,  if  Ute  A14 
detenaiaas  that  amm  thaa  one 
rwapondeal  has  baea  engagwrt  or  is 
about  to  engage  in  a  diacrtaiinatory 
housing  praoliea.  the  ALJ  arould  be 
permitted  to  eesess  the  dvd  penalty,  up 
to  the  maxiouuB  permitted  under  the 
rule,  against  each  laspondat  One 
commenter  argued  that  this  provision 
penalises  the  reapondent  who  has  not 
committed  a  prior  act  simply  for  en 
assodatioB  adih  saelhsr  respondeat 
that  hes  caeusittad  each  act  The 
commenter  aUegsd  A«t  such  s  penalty 
is  uafair.  This  saoliea  was  intended  to 
address  civU  penakies  where  multiple 
respondents  ars  involved  end  to  pranit 
die  ALI  to  aaaess  a  otvil  peasity  MainsI 
each  resDondent  The  section  has  been 
revised  lor  darity. 

Section  M4JSS    ReeoluUoa  of  the 
charge. 

The  reaolutioa  ol  the  duMge  prior  to 
the  iaauance  of  a  final  dedskm  by  the 
ALI  is  addnssed  in  1 104.825. 
Conunenters  aigaed  thet  the  proposed 
language  dees  not  account  tor  the 
pos^L^  diet  sane,  but  not  all  of  dw 
aggrieved  petaoBS  of  wboee  behalf  die 
cnarae  is  issued  may  agree  to  resolve 
the  diarga.  The  final  nae  has  been 
revised  to  provide  for  such  resolutiona. 

Section  tOtStO    Final  decJekm. 

Section  104.930  permits  the  Secretaiy 
to  review  (he  ALfs  initial  decision  and 
issue  a  final  decision.  The  Secretaiy 
may  affirm.  modUV  or  set  aside,  in 
whole  or  in  part  me  initiel  decision,  or 
remand  the  initiel  dedslen  for  further 
procwedinp  If  nofineldedsJenis 
issued  by  the  Secretaiy  within  30  deya 
after  the  initial  decision,  the  Initial 
dedaisa  af  die  AM  «MMdd  become  the 
final  decision  of  die  Department 

The  propeeed  nde  dsaa  not  plaoe  eny 
time  Un^talioa  for  4seMBoe  afdw  ALI 
dedsioaon 
claimed  dut  diis 
possibUily  far 


1  delay  ia 
iacaalrarytoiie 


congressional 
expedited 


toheve 


.  Tito  legal  atton 
has  been  is i issd  to  stato  dtot  die  ALf  is 
required  to  ieeae  dM  dedsien  on  reuMnd 
within  00  deys  ef  die  dete  ef  issuenoe  of 
die  Secretoiy's  dedsion.  unless  M  is 
impracticable  to  do  ae.  If  dM  ALf  le 
unable  le  issue  saoh  a  dedeioa  oa 
remand  wtthia  4i»  tiaM  period  (or 
within  any  sucoaedhig  M^y  peitod 
foUawteg  dM  laMai  4»4ay  period).  dM 
AL|  le  required  to  notify  ad  parties  and 


the  aggrieved  person  on  whose  behalf 
the  ciMrge  ^was  nled  in  wntlng  of  tiie 
reasons  for  die  deley.  Hiis  epproadi  is 
consistaat  wMh  section  612(g)(f)  of  dw 
Act.  All  remanded  proceedings  will  be 
condocted  in  scooraenoe  wWi  (he 
requirements  of  Pert  104. 

Section  812(h)  provides  tiist  the 
Secretary  may  review  any  finding, 
conclusion  or  order  issued  by  the  AL).  In 
accordance  widi  (his  section,  the  fiad 
rule  has  not  been  revised  to  include  s 
standard  for  Secretarial  review  of  the 
initial  dedsion.  as  suggested  by  one 
commenter. 

SecUontOlMO  Attomere  feee  aad 

COttM. 

Several  conunenters  addressed 
1 104.04a  which  provides  for  (he 
recovery  of  isaa  aad  ooats.  While  some 
conunenters  argued  thai  the  rules 
regarding  attorney's  fees  and  costs  were 
proper  and  identical  to  those  governing 
die  Federal  eoorts.  odMTS  argued  diet 
dM  spedfleity  of  this  section  was 
unnecessary. 

HUD  conlinuea  to  believe  that  the 
regulation  should  provide  soma 
r^ulatoiy  diredton  cenceming  the 
amount  of  attorney's  fees  tint  auy  be 
swarded.  Umbo  eppeers  to  be  no 
spedflc  oMectfoa  to  f  104Mi(bKl) 
which  ge>sens  the  peyment  of  aMamey's 
fees  by  HUD  to  the  respsadsnt  (see 
section  812(p)  which  mshss  the  Equal 
Acoeas  to  |astics  Ant  eppllcaMe  to  i 
paymento)  ar  to  I M4  JM(bM2)  svhidi 
states  diet  intanraBOBs  should  be  iiaUe 
to  the  sespoadeat  for  seseonsble 
attomey'a  isas  ody  to  the  extaaft  duft 
the  iatanwaar'spatriidpatioa  in  the 
admiaiatEeliwe  preceadiea  aras  frivoleae 
or  vexatieas.  or  was  far  me  purposes  of 
harassment  (see  thghee  r.  Momm.  440 
U.S.  S.  11  (1M8)  end  Chriatimberg 
Garment  Co.  v.  B£.(Xa,  484  US.  412. 
422(1i7g)|. 

Numerous  imwmenters  reieed  the 
issue  of  the  appnpriate  etanderd  far  dM 
recovery  ei  ettoNMjre  fees  by  prevailing 
intervaaors.  The  Act  provides  in  section 
812(p)  dMt  the  AL|  er  dM  coari  aiey 
allow  dM  peeeaillag  party  e  reesonaUe 
attomey'a  fee.  Hist  statutory  direction  is 
applicable  to  preveihig  tntotvenors. 
This  enttdeaMut  to  fees  is  identicBl  to 
that  provided  in  e  private  enforcement 
action  under  aedfaa  811  and  an 
enforoeMeat  aetioa  by  Om  Attocney 
General  under  aeolloa  8M.  The 
Department  believaa  that  such  factors  as 
the  appropriateness,  necessity  and 
effectiveness  of  sny  work  performed  by 
a  prevailing  party  are  among  the  factors 
relevant  to  the  factual  detenniuation  by 
an  AL)  or  court  as  to  whether  or  what 
amount  of  sttotney's  fees  ere 


"reasonable".  Similarly,  the  issue  of 
whether  the  amount  of  fees  sought  by  a 
prevailing  party  is  reasonable  given  the 
particiption  of  federal  attorneys  is  a 
question  of  fact  to  be  determined  by  the 
AL)  or  the  court  Accordingly,  the  rule  is 
unchanged. 

Part  108— Fair  Housiag  Adanustradve 
Meetings  Under  Tide  VUl  of  dM  Gvd 
Rights  Act  of  1888 

Part  106  establishes  procedures  for 
public  meetings  or  conferences  to  gather 
information  to  assist  the  Assistant 
Secretary  in  achieving  the  aims  of  the 
Fair  Housing  Act  for  tiie  promotion  and 
assurance  of  equal  housing  opportunity 
under  the  Fair  Housing  Act  No 
substantive  comments  were  received  on 
the  proposed  part  It  is  adopted  widiont 
change. 

Part  188 — Fair  Housiag  Advertisiog 

The  Fair  Housing  Advertising 
Regulations  [Part  109)  are  being  revised 
to  refled  the  expansion  of  the  classes  of 
persons  protected  under  the  Fair 
Housing  Act  from  discriminatory 
advertising. 

General 

The  purpose  of  the  HUD  Fair  Housing 
Advertising  Regulations  is  to  assist  ad 
advertising  media,  advertising  agendes 
and  advertisers  in  complying  witii  the 
requirements  of  the  Fair  Housing  Act 
with  respect  to  advertisements  for  the 
sale,  rental  or  finandng  of  housing. 
These  regulations  also  describe  the 
matters  which  the  Department  will 
consider  in  evaluating  compliance  with 
the  Fair  Housing  Act  in  coimection  with 
the  investigation  of  complaints  alleging 
discrimination  in  advertising. 

Section  804(c)  of  the  Fair  Housing  Act 
has  been  amended  to  expand  the 
prohibitions  or  discrimination  in 
advertising  for  the  sale  or  rental  of  a 
dwelling.  The  amendment  added 
"handicap"  and  "familial  status"  to  die 
existing  prohibitions  of  discrimination 
on  the  basis  of  race,  color,  religion,  sex. 
or  national  origin. 

The  Department  is  revising  the  Fair 
Housing  Advertising  Regulations  to 
reflect  die  expanded  coverage  of  the 
Fair  Housing  Act  with  respect  to 
discrimiiMtion  in  advertising.  Following 
is  a  section-by-section  description  of  the 
changes  made  in  Part  100. 

Section  10BJ5   Policy. 

This  section  (fescribes  the  statutory 
provisions  on  which  the  Fair  Housing 
Advertising  Regulations  are  based.  Tlie 
two  new  protected  coverages  of  the 
amended  statute — "handicap"  and 
"familial  status" — have  been  added  in 


two  places  to  the  existing  list  of  bases 
on  which  discrimination  is  prohibited.  In 
addition,  a  reference  to  appraisal 
services  has  been  inserted  in  the  list  of 
discriminatory  practices  spedfically 
made  imlawful  under  the  Fair  Housing 
Act  Because  of  the  exemption  in  section 
807(b)  of  the  Fair  Housing  Act  for 
"housing  for  older  persons",  a  sentence 
has  been  added  to  S  109.5  to  e^^lain 
that  the  prohibitions  of  the  act  regarding 
familial  status  do  not  apply  with  respect 
to  such  housing. 

In  addition,  references  to  Title  VIII  of 
the  Civil  Rights  Act  of  1968  have  been 
changed  to  the  new  short  titie  of  the 
statiite.  dM  "Fair  Housing  Act",  bodi  in 
this  section  and  throughout  the 
regulations. 

Section  109.10   Purpose. 

The  Department  has  made  only 
editorial  changes  in  this  sectimi. 

Section  109.15   Definitions. 

Hiis  section  contains  definitions  of 
the  major  terms  used  in  Part  109.  Hie 
Department  has  added  definitions  of  the 
terms  "handicap"  and  "familial  status" 
in  paragraphs  (h)  and  (i).  respectively. 
These  new  definitions  are  the  same  as 
the  definitions  contained  in  the  Fair 
Housing  Act  In  addition,  the  definition 
of  "Secretaiy"  has  been  eliminated 
since  the  term  is  not  used  in  the 
regulations,  a  definition  of  "General 
Counsel"  has  been  added,  and  the 
definitions  of  "person"  and 
"discriminatory  housing  practice"  have 
been  revised  to  reflect  statutory 
changes. 

Section  109.16   Scope. 

This  section  explains  the  use  of  the 
criteria  contained  in  Part  109  by  the 
Department  with  regard  to  action  on 
complaints  alleging  discriminatory 
advertising  with  respect  to  advertising 
media  and  persons  placing 
advertisements.  The  Department  has 
made  changes  in  the  introductory 
language  of  paragraph  (a)  and  in  the 
language  of  paragraphs  (a)(1)  and  (a)(2) 
to  refled  the  changes  in  complaint 
processing  brought  about  by  die  Fair 
Housing  Act  amendments.  Under  the 
new  procedure,  the  General  Counsel 
will  make  determinations  as  to  whether 
there  is  reasonable  cause  to  believe  that 
a  discriminatory  housing  practice  has 
occurred  or  is  about  to  occur.  Thus. 
i  109.16  would  indicate  that  the  General 
Counsel  will  consider  the  use  or  the 
failure  to  use  the  criteria  in  this  part  in 
making  a  determination  of  reasonable 
cause  to  believe  that  a  discriminatory 
housing  practice  has  occurred  or  is 
about  to  occur. 


Section  109.20    Use  of  words,  phrases, 
symbols,  and  visual  aids. 

Several  commenters  objected  to  the 
statement  in  the  first  sentence  of 
proposed  S  109.20  that  tiie  words, 
phrases,  symbols,  and  forms  set  forth  in 
this  section  have  been  used  in 
advertising  to  "convey  either  overt  or 
tacit  discriminatory  intent"  and  that 
therefore  their  use  should  be  avoided, 
because  that  statement  appears  to  focus 
solely  on  the  intent  tiiat  may  lie  behind 
discriminatory  real  estate  advertising. 
The  Department  agrees  that  the 
language,  which  was  already  contained 
in  S  109.20,  could  be  construed  as  a 
limitation  on  the  tjiies  of  activities 
considered  to  constitute  unlawful 
conduct.  Since  the  Department  wishes  to 
maintain  a  neutral  position  on  the  issue 
of  whether  discriminatory  intent  is 
necessary  for  advertising  to  be 
considered  violative  of  Ae  Fair  Housing^ 
Act  the  statement  has  been  revised.  In 
addition,  similar  revisions  have  been 
made  in  S  109.20(e)  and  (f).  These 
revisions  also  make  it  dear  that  this 
regulation  does  not  prohibit  the  use  of 
any  of  the  words,  phrases,  symbols  or 
visual  aids  in  this  section,  but  instead  is 
intended  to  suggest  that  the  use  of  such 
words,  phrases  and  symbols  can 
indicate  a  preference  in  particular 
contexts. 

The  undesignated  introductory 
para^nph  in  i  100.20  has  also  fa«en 
revised  to  state  that  the  Department  will 
consider  whether,  in  a  particular  case. 
there  is  a  need  for  "further  proceedings 
on"  the  complaint,  rather  than  a  need  for 
"seeking  resolution  oV  the  complaint 
This  change  reflects  the  new  complaint 
processing  procedures  under  the 
amended  act 

In  paragraph  (a),  which  provides     ^ 
examples  of  words  descriptive  of 
dwelling,  landlord,  and  tenants  whidi 
should  not  be  used  in  advertising,  the 
Department  has  added  the  phrase  "adult 
buUding". 

In  paragraph  (b).  which  lists  examples 
of  wmds  indicative  of  persons  in  the 
protected  groups  covered  by  the  Fair 
Housing  Act  the  Department  has  added 
specific  provisions  on  words  relating  to 
handicap  and  familial  status.  In 
paragraph  (b)(6),  the  rule  provides  that 
nothing  in  Part  109  restricts  the  indusioo 
of  information  about  the  availability  of 
accessible  housing  in  advertising  of 
dwellings.  In  paragraph  (b)(7), 
concerning  familial  status,  the 
Department  has  included  a  statement 
making  it  dear  that  nothing  in  Part  109 
would  restrict  advertisements  of 
dwellings  which  are  intended  and 
operated  for  occupancy  by  older  persons 
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■nd  which  constitute  "housing  for  older 
pertons"  ••  deflned  in  Mction  807(b)  of 
the  Fair  Housing  Act.  In  eddltion. 
paragraph  (b)(8)  has  been  revised  and 
the  word  "exclusive"  has  been 
substituted  for  the  words  "ghetto"  and 
"disadvantaged". 

In  paragraphs  (c)  and  (d).  the  words 
"handicap"  and  familial  status"  have 
been  added  to  the  list  of  protected 
groups. 

With  regard  to  paragraph  (e).  one 
commenter  expressed  doubt  that 
directions  to  real  estate  could  imply  a 
discriminatory  preference.  However,  it 
has  been  the  Department's  experience 
that  references  to  real  estate  location  in 
terns  of  landmarks  significant  with 
nspect  to  race,  national  origin  or 
religion  may  indicate  a  preference  to 
certain  homeseekers  or  convey  a 
negative  implication  to  others. 
Accordingly,  this  paragraph  has  not 
been  changed. 

Section  10Bi25    Selective  use  of 
advertising  media  or  content. 

This  section  indicates  examples  of 
how  the  selective  use  of  advertising 
media  or  content  can  be  used 
exclusively  with  respect  to  particular 
housing  developments  or  sites,  with 
discriminatory  results. 

In  paragraph  (c).  which  concerns 
selective  use  of  human  models  when 
conducting  an  advertising  campaign,  the 
Department  has  made  changes  in  the 
last  two  sentences  of  the  paragraph  to 
provide  an  example  of  selective 
advertising  with  respect  to  familial 
status. 

Section  100.30   Fair  houaing  policy  and 
practicee. 

This  section  discusses  actions  that 
advertisers  can  take  which  would  be 
considered  as  evidence  of  compliance 
with  the  prohibitions  against 
discrimination  in  advertising  under  the 
Fair  Housing  Act 

The  Department  has  added  the  words 
"handicap"  and  "familial  status"  where 
appropriate  in  paragraphs  (a)  and  (b).  In 
addition,  the  Department  has  added 
language  in  paragraph  (b).  concerning 
use  of  human  models,  to  indicate  that 
models  used  in  display  advertising 
should  represent  families  with  children, 
when  appropriate,  as  well  as  both 
majority  and  minority  groups  in  the 
metropolitan  area  and  both  sexes. 

Two  commenters  suggested  that 
paragraph  (a)  be  revised  to  provide  that 
use  of  the  equal  housing  opportimity 
logotype,  writhout  more,  would  be 
sufficient  to  indicate  compliance  with 
the  advertising  provisions  of  the  Fair 
Housing  Act  However,  the  use  of  the 
logotype  (or  Um  equal  housing 


opportunity  statement  or  slogan)  is  only 
one  indication  of  compliance,  and  such 
use  would  not  preclude  the  use.  in  the 
same  advertisement,  or  words,  phrases, 
symbols,  or  forms  which  convey  a 
discriminatory  preference  or  limitation 
(see  1 109.20).  Accordingly,  suggested 
change  has  not  been  made. 

Minor  editorial  changes  have  been 
made  in  paragraphs  (c)  and  (d)  of 
1 109.3a 

Appendix  to  Part  100 

The  appendix  to  Part  109  contains 
three  tables  intended  to  serve  as  a  guide 
for  the  use  of  the  Equal  Housing 
Opportunity  logotype,  statement,  slogan. 
and  publisher's  notice  for  advertising. 
The  Department  has  added  the  words 
"handicap"  and  "familial  status"  where 
appropriate  in  the  three  tables. 

Part  119— Fair  Housing  Poetar 

Part  110  sets  forth  the  procedures 
established  by  the  Secretary  of  Housing 
and  Urban  Development  with  respect  to 
the  display  of  a  fair  housing  poster  by 
persons  subject  to  sections  804  through 
806  of  the  Fair  Housing  Act.  The 
Department  has  amended  Part  110  to 
reflect  the  changes  made  by  the  Fair 
Housing  Amendments  Act  of  198&  The 
major  changes  in  the  poster  regulations 
are  in  1 110.25.  Description  of  Posters. 
The  legend  of  the  poster  has  been 
revised  to  add  "handicap"  and  "familial 
status"  to  the  bases  of  illegal 
discriminatory  acts.  The  l^end  has  also 
been  revised  to  show  that 
discrimination  in  the  appraising  of 
housing  is  illegal.  In  adcUtion  to  the 
above  amendments,  editorial 
modification  has  been  made  for 
clarification  purposes  and  for 
consistency  in  terminology. 

Part  115— Racopiitiao  of  Juiisdictfoos 
With  Substantially  Equivalent  Lawrs 

Part  115  has  been  revised  to  comply 
with  the  requirements  of  the  Fair 
Housing  Act  This  part  (1)  Provides  a 
revised  process  for  certifying  agencies 
as  substantially  equivalent  in  place  of 
the  recognition  process  as  provided  in 
the  current  Part  115;  (2)  defines  the 
requirements  for  certification  «vith  the 
specificity  required  by  the  Act  (3) 
defines  the  effect  of  the  Act  on  agencies 
recognised  on  September  12. 1968  as 
substantially  equivalent  under  current 
Part  115;  (4)  requires  that  in  order  to 
become  certified,  agencies  must  provide 
protection  against  discrimination  based 
on  "handicap"  and  "familial  status": 
and  (5)  provides  a  prohibition  against 
coercion,  intimidation  and  threats. 

To  obtain  certification  State  and  local 
agencies  must  administer  la«vs  which 


prohibit  all  discriminatory  housing 
practices  which  are  prohibited  by  the 
Act  and  must  include  as  protected 
classes  all  classes  protected  by  the  Act. 
Discrimination  on  the  basis  of  handicap 
is  described  in  the  statutory  language 
and  only  those  provisions  of  section  804 
(f)  of  the  Act  which  clearly  do  not  apply 
to  State  or  local  agencies  may  be 
omitted  from  the  law  or  ordinance  the 
agency  administers  if  certification  is  to 
be  granted.  Further,  the  remedies 
available  to  a  certified  agency  must  be 
substantially  equivalent  to  the  remedies 
available  under  the  Act  Final  agency 
actions  must  be  subject  to  judicial 
review  and  aggrieved  persons  must  have 
the  right  of  access  to  s  State  or  local 
court.  The  Act  also  requires  that  the 
procedures  followed  by  a  certified 
agency  be  shown  to  be  substantially 
equivalent  to  those  created  by  the  Act 
Such  procedures  as:  Filing  of  complaints 
by  the  agency;  aduiowledgment  of 
receipt  of  complaints  and  notice  of 
procedural  rights  and  obligations, 
completion  of  investigation  and 
investigative  report  within  100  days  and 
notice  of  cause  for  delay;  provision  for 
conciliation  and  a  conciliation 
agreement  which  shall  be  made  public 
under  certain  conditions:  were  provided 
as  examples  of  procedural  matters 
which  must  be  included  in  the  law  or 
ordinance  administered  by  a  certified 
agency. 

The  regulations  require  that  the  law  at 
ordinance  provide  for  resolution  of  a 
complaint  by  a  body  empowered  to 
grant  relief  substantially  equivalent  to 
the  relief  which  may  be  granted  by  the 
Secretary  under  the  Act. 

The  Department  received  a  number  of 
comments.  These  comments  can  be 
divided  into  five  major  categories:  (1) 
Should  procedures  in  Fair  Housing  laws 
of  States  and  localities  be  required  to 
mirror  the  Fair  Housing  Act  rather  than 
be  "substantially  equivalent"  to  the  Act 
(2)  Should  an  agency  be  certified  which 
protects  less  than  all  of  the  classes 
protected  by  the  Act  (3)  Should  building 
codes  and  other  laws  or  ordinances 
administered  by  State  or  local  agencies 
other  than  the  agency  administering  the 
fair  housing  law  be  considered  in 
determining  the  adequacy  of  the  law;  (4) 
Should  State  or  local  fair  housing  laws 
be  required  to  include  an  exemption 
from  discrimination  based  on  familial 
status  for  housing  of  the  elderly:  and  (5) 
Should  State  and  local  agency 
enforcement  mechanisms  be  required  to 
be  substantially  equivalent  to  the  Act. 
Significant  comments  in  these  areas 
were  focused  principally  on  Si  115.3 
and  115.3a  of  the  proposed  rule. 


It  appears  that  many  commenters 
misunderstood  the  requirements  in 
1 115.3(e)  for  a  determmaHon  that  a 
State  or  local  law  "on  its  face"  satisfies 
the  criteria  for  certification,  indicating 
that  they  believed  the  ordinance  or  law 
standing  alone  must  meet  the  criteria. 
Both  the  preamble  and  the  proposed  rule 
indicate  that  a  determination  as  to 
whedier  a  State  or  local  law  "on  its 
face"  is  adequate,  is  not  limited  to  an 
analysis  of  the  literal  text  of  the  law  but 
must  take  into  account  regulations, 
directives  and  rules  of  procedure  of  a 
State  or  local  agency,  as  well  as  other 
relevant  matters  of  State  or  local  law  or 
interpretations  by  competent  authorities. 
However,  in  order  to  avoid  any  possible 
confusion  as  to  matters  which  will  be 
considoed  as  part  of  a  determination  of 
the  adequacy  of  a  law  "on  its  face." 
S  115.3(e)  has  been  clarified  by 
substituting  the  word  "all"  for  the  word 
"such"  in  the  second  sentence  thereof. 

Procedures  for  Investigations 

Several  commenters  suggested  that 
time  limits,  provisions  for  notices  to 
complainants  and  respondents  and 
similar  procedural  criteria  are 
inappropriate,  burdensome  and  may 
require  substantial  amendments  to 
current  laws  or  ordinances.  Under 
section  804(f)(3)(A)  die  Secretary  is 
required  to  determine  that  the 
procedures  followed  by  an  agency 
administering  a  fair  housing  law  are 
substantially  equivalent  to  those  in  the 
Act  The  Department  believes  the 
procedural  aspects  which  w«e 
contained  in  Uie  proposed  rale  are 
essential  to  providing  adequate 
procedural  protections  to  persons  and 
that  the  absence  of  such  protections 
would  substantiaUy  weakm  a  fair 
housing  law.  These  reqidrements  have 
been  retained  in  the  nde. 

A  number  of  commentns  objected  to 
the  requirement  that  investigations  be 
commenced  within  30  days  of  the  filing 
of  a  complaint  and  that  &e  processing  of 
such  complaints  be  completed  widiin 
one  year  of  filing.  Both  die  Act  and  the 
regulations  refer  to  commencement  of 
proceedings  within  30  days  of  filing.  The 
proposed  regulations  do  not  refer  to  a 
date  for  commencement  of  the 
investigation,  and  requiring  that  the 
disposition  of  the  complaint  be 
completed  within  one  year  of  filing  of 
the  complaint  is  reasonable. 

Protected  Classes 

A  number  of  commenters  urged  diat 
the  final  rale  provide  that  State  and 
local  fair  housing  laws  should  be  eligible 
for  certification  even  thou^  they  do  not 
include  coverage  of  the  new  classes  of 
persons  protected  by  die  Ad  if  they 


meet  all  other  requirements  for 
recognition.  Some  conunenters 
suggested  in  the  alternative  that 
certification  should  be  permitted  based 
on  protections  of  a  certain  number  of 
protected  classes  (e.g.  coverage  for  five 
or  six  of  the  seven  protected  classes). 

The  Department  believes  that  the 
legislative  history  of  the  Fair  Housing 
Act  supports  the  position  in  the 
proposed  regulation  that  coverage  of  all 
protected  classes  is  essential  to  a 
substantial  equivalency  certification. 

In  connection  with  the  inclusion  in 
section  810(f)  of  the  Act  of  a  provision 
relating  to  die  grandfathering  of 
substantially  equivalent  agencies,  the 
House  Judiciary  Committee  Report  on 
the  Fair  Housing  Amendments  Act 
described  the  process  as  follows: 

Presently,  there  are  36  sUtes  and  78  local 
agencies  certified  by  the  Secretaiy  as 
substantially  equivalent  under  existing 
federal  law.  Many  of  these  states  provide  for 
some  degree  of  administrative  enforcement 
as  well  as  protecting  handicapped  persons 
and  families  with  diildren.  The  Coramittee 
expects  that  many  states  will  be  able  to 
maintain  tiwir  substantial  equivalency  status 
within  the  tine  period  provided. 

In  order  to  provide  a  reasonable  transition 
period  for  states  to  adjust  to  tlie  new  law. 
agencies  currently  certified  on  tlie  day  befwe 
the  date  of  enactment  will  continue  to  remain 
certifled  for  40  months.  This  allows  most 
jurisdictions  sufficient  time  to  conform  their 
laws  to  the  new  federal  standards  so  that 
they  may  remain  certified.  The  Committee 
recognises  that  some  jurisdictions  any  need 
additional  time  because  of  the  infreqaency  of 
legisl^ve  sessions,  and  tlie  Secretaiy  aay 
grant  an  additional  6  months  tor  this  porpose. 
Report  p.  35. 

Thus,  it  appears  clear  that  Congress 
intended  to  provide  grandfathered 
agencies  time  to  broaden  their 
protections  to  encompass  the  new 
protected  classes.  For  this  reason  the 
final  regulation  retains  the  reqaireraent 
that  State  and  local  laws  provide 
protection  to  all  the  dasses  of  persons 
protected  under  die  Federal  law. 

Enforcement  Procedures 

Comments  that  the  proposed 
regulations  unreasonably  require 
certified  agencies  to  amend  their  laws  to 
provide  relief  which  they  are  curready 
not  authorized  to  grant  appear  to  be 
objections  to  the  Act  rather  dian  to  the 
regulatiotts.  The  Fair  Housing 
Amendments  Act  put  "teeth"  into  the 
fair  housing  law.  It  grants  the 
Department  authority  to  take  action 
against  those  who  commit  acts  made 
unlawfid  by  the  Fair  Housing  Act 
Consequendy.  those  agencies  to  which 
the  Department  must  refer  complaints 
must  administer  laws  which  provide  die 
State  or  local  agency  with  the  same 


authority  to  take  action  against  those 
who  commit  unlawful  acts. 

Some  commenters  in  this  area  insisted 
that  agencies  be  required  to  provide  for 
administrative  judges  and  alternative 
choices — administrative  tribunal  or  civil 
court — by  either  complainant  or 
respondent  as  well  as  an  independent 
right  to  go  immediately  to  dvil  court. 
We  believe  it  is  sufficient  that  a  certified 
agency  be  authorized  to  obtain  relief  by 
whatever  procedure  its  law  or  ordinance 
provides  as  long  as  those  procedures 
provide  rights  and  protections 
substantially  equivalent  to  those  in  the 
Fair  Housing  Act  This  articulation 
recognizes  that  it  is  possible  that 
agencies  will  be  authorized  to  provide 
more  effective  relief  on  behalf  of 
aggrieved  persons  through  judicial 
enforcement  mechanisms,  which  are  no 
more  burdensome  on  complainants, 
without  any  administrative  enforcement 
procedure.  Under  the  final  rule  States 
and  localities  are  permitted  to  provide 
such  judicial  enforcement  mechanisms 
as  an  alternative  to  an  administrative 
enforcement — dvU  action  mechanism 
such  as  that  in  the  Fair  Housing  Act 

Building  Codes 

Several  commenters  indicated  that 
incorporating  into  the  certification 
procedures  a  requirement  that  States 
and  locaUties  provide  accessibility 
requirements  for  new  construction 
which  are  sidMtantially  equivalent  to 
section  8D4(f)  of  the  Act  was  onerous 
and  inconsistent  with  State  and  local 
fair  housing  enforcement  procedures. 
These  commenters  pointed  oat  that 
building  code  ordinances  and 
mecfaanisms  are  not  part  of  foir  housing 
enforcement  in  most  areas  and  that 
generally,  enforcement  of  requirements 
is  not  handled  in  the  same  manner  as 
fair  housing  cases.  These  oommentefs 
suggested  that  the  requirement  in 
§  115.3a(bM3)  be  deleted. 

The  Department  is  aware  that 
enactment  of  accessibUity  requirements 
will  in  some  cases  present  proUeras  for 
States  and  locahties.  However,  the 
Departinent  believes  that  die  legialative 
history  of  the  Act  and  paiticnlarly  die 
discussion  of  the  importance  of  ^ 
involvement  of  States  and  localities  in 
the  irai^enientatioo  of  new  oonstractiao 
acoesnbility  requirements  in  die 
Statement  c^  Managers  in  the  Senate. 
134  Cong.  Rec  Sl045e  (daily  ed.  Aug.  1. 
1968)  supports  the  determination  of  the 
Department  to  require  local  uiusU  action 
requirements  as  piart  of  die  HUD 
certification  process.  . 

Protection  against  housing 
discrimination  because  of  handicap 
including  accessibility  requirements  has 
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been  made  ■  part  of  the  Fair  Housing 
Act  and  must  be  a  part  of  a  fair  housing 
act  of  a  State  or  locality  which  obtains 
certification.  A  certified  agency  must 
have  authority  and  responsibility  to 
receive  and  process  complaints  of 
discrimination  based  on  handicap 
including  complaints  of  violations  of  the 
accessibility  standards. 

Housing  for  Older  Persona 

The  Pair  Housing  Act  exempts  from 
the  familial  status  provisions  certain 
housing  for  older  persons.  This 
exemption  reflects  the  unique  status  of 
housing  for  older  persons  described  in 
the  House  Report  on  the  Pair  Housing 
Amendments  Act: 

The  biU  specificaUy  txeropls  housing  for 
older  pertons.  Th«  Cominiltee  racognizn  that 
•ome  older  Ameiicana  hav«  choMn  to  live 
logelhw  with  fellow  lenior  citizen*  in 
retirement-type  communities.  The  Committee 
appreciates  the  interest  and  expectation 
these  individuals  have  in  living  in 
environments  tailored  to  their  apecific  needs. 
(Report  p.  21). 

The  Act  delineates  with  specifidty  the 
nature  of  housing  for  older  persons 
which  is  exempt  from  the  prohibitions 
against  discrimination  because  of 
familial  status.  In  the  proposed  rule,  the 
department  indicated  that  it  intended  to 
require  that  the  State  or  local  law  assure 
that  no  prohibition  based  on  familial 
status  applies  to  housing  for  older 
persons  as  a  condition  for  certification. 
The  preamble  noted  that,  while  HUD 
had  not  previously  required  States  or 
localities  to  include  in  their  laws  or 
ordinances  any  exceptions  or 
exemptions  which  the  Pederal  law 
contains,  in  view  of  the  Congressional 
concern  that  the  prohibitions  against 
discrimination  because  of  familial  status 
not  impinge  on  housing  for  older 
persons,  provisions  providing  for 
housing  for  older  persons  should  be 
required  in  State  or  local  fair  housing 
laws. 

Many  commenters  obfected  to  the 
requirement  that  certifled  agencies 
administer  a  fair  housing  law  which 
provides  the  same  protections  for 
housing  for  older  persons  as  those 
contained  in  the  Fair  Housing  Act.  Some 
conmienters  pointed  out  that  as  a  result 
of  the  proposed  requirement  their  fair 
housing  laws  would  have  to  be  amended 
to  limit  existing  protections  for  families 
with  children  in  order  to  obtain 
certification. 

While  the  Department  believes  that 
Congress  intended  to  promote  housing 
opportunities  to  address  the  needs  of 
older  persons,  there  is  nothing  in  the 
statute  or  legislative  history  to  indicate 
that  Congress  sought  to  limit  the  ability 
of  Slates  and  localities  to  provide 


additional  protections.  For  this  reason, 
the  final  rule  has  been  revised  to  delete 
the  requirement  for  an  exemption  for 
housing  for  older  persons  in  State  or 
local  laws. 

However,  in  order  to  reflect  the 
congressional  interest  in  the  protection 
of  housing  opportunities  for  older 
persons,  the  final  rule  specifically 
indicates  that  State  and  local  fair 
housing  laws  may  include  an  exemption 
for  housing  for  older  persons.  This 
provision  is  intended  to  encourage 
States  and  localities  to  consider  the 
needs  of  older  persons  in  connection 
with  the  development  of  fair  housing 
laws. 

In  addition  to  the  above  comments 
some  commenters  obfected  to  the 
provision  that  certifled  agencies 
administer  a  law  requiring  that 
conciliation  agreements  be  made  public. 
(Section  llS.3(a)(2)(vi)). 

The  Department  is  aware  that  there 
are  strong  arguments  for  and  against 
disclosure  of  conciliation  agreements. 
However,  Congress  has  chosen  to 
require  such  disclosure  (The  Pair 
Housing  Act  (Sec  B10(b)(4))).  Uniformity 
of  procedures,  in  this  regard,  followed 
by  the  Department  and  certified 
agencies  is  preferable  to  dissimilar 
practices  from  State  to  State  and 
locality  to  locality.  Both  complainants 
and  respondents  will  have  the 
knowledge  that  no  matter  the  location  of 
the  discriminatory  housing  practice 
resulting  in  a  Title  VIII  complaint,  any 
conciliation  agreement  arising  out4)f 
conciliation  engaged  in  by  the 
Department  or  any  certified  agency  will 
be  governed  by  the  same  disclosure 
rules. 

Finally,  in  order  to  provide 
consistency  in  connection  with  Stale 
and  local  enforcement  procedures. 
1 115.3(b)(l)(iv)  has  been  amended  to 
clarify  that  a  certifled  agency  must  have 
authority  to  seek  injunctive  or  other 
equitable  relief  in  a  court  of  competent 
jurisdiction,  as  an  alternative  to  the 
stated  authority  to  grant  such  relief.  This 
change  allows  the  agency  an  alternative 
similar  to  the  alternatives  provided  in 
i  115.3(b)(1)  (iii)  and  (v). 

Part  121— CoUactkia  of  Data 

The  Department  is  recodifying  24  CFR 
Part  lOa  entitled  "RadaL  Sex.  and 
Ethnic  Data",  as  a  new  Part  121  of  Title 
24.  Part  100  was  originally  adopted  in 
1071  under  the  heading  "Racial  and 
Ethnic  Data",  to  enable  the  Secretary  of 
Housing  and  Urban  Development  to 
obtain  information  concerning  minority- 
group  identiflcation  to  assist  the 
Secretary  in  carrying  out  responsibility 
for  administering  the  national  policies 
prohibiting  discrimination  and  providing 


for  fair  housing.  In  1975.  in  light  of  the 
1974  amendment  of  Title  VIII  to  prohibit 
discrimination  on  the  basis  of  sex.  Part 
100  was  amended  to  provide  for 
obtaining  information  on  sex,  as  well  as 
minority-group,  identiflcation. 

Section  502  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242,  approved  February  5, 
1968)  requires  the  Secretary  of  Housing 
and  Urban  Development  to  collect  data 
on  the  radal  and  ethnic  characteristics 
of  persons  eligible  for,  assisted,  or 
otherwise  benefltting  under  each 
community  development  housing 
assistance,  and  mortgage  and  loan 
insurance  and  guarantee  program 
administered  by  the  Secretary,  and  to 
include  a  summary  and  evaluation  of 
such  data  in  the  Secretary's  annual 
report  to  the  Congress. 

Section  808(e)(6)  of  the  Fair  Housing 
Act.  42  U.S£.  3e06(e)(e).  as  added  by 
section  7(b)(1)(D)  of  the  Fair  Housing 
Amendments  Act  of  1988.  requires  the 
Secretary  to  collect  data  on  the  race, 
color,  religion,  sex,  national  origin,  age, 
handicap  and  family  characteristics  of 
persons  and  households  who  are 
applicants  for,  partidpants  in,  or 
beneflciaries  or  potential  beneflciaries 
of,  programs  administered  by  the 
Department,  to  the  extent  that  such 
persons  and  households  are  within  the 
coverage  of  the  civil  rights  laws  and 
executive  orders  referred  to  in  section 
806(f)  of  the  Fair  Housing  Act  or 
specifled  by  the  Secretary  by 
publication  in  the  Fwlanl  Registar  and 
to  the  extent  that  the  Secretary 
determines  the  data  to  be  necessary  or 
appropriate. 

Since  Part  100  is  now  being  used  for 
regulations  setting  forth  the  coverage  of 
the  Fair  Housing  Act,  the  regulations 
concerning  collection  of  data  have  been 
moved  to  a  new  Part  121 — Collection  of 
Data.  The  Department  proposed  a 
revision  of  the  provisions  contained  in 
the  old  Part  100  to  provide  a  more 
speciflc  regulatory  framework  for  the 
Secretary  to  use  in  carrying  out  the  new 
data  collection  and  reporting 
responsibilities  mandated  by  the 
legislation  described  above. 

A  number  of  commenters  asserted 
that  the  Department  has  had  authority 
for  some  time  to  collect  the  types  of  data 
which  are  needed  for  reporting  to 
Congress  but  that  it  has  failed  to 
generate  such  data.  These  commenters 
offered  various  suggestions  for  the 
restructuring  of  Part  121  to  accomplish 
that  purpose. 

The  Department  does  not  believe  that 
any  restructuring  of  Part  121  is 
necessary.  The  language  of  proposed 
i  121.2  was  drawn  largely  from  that 
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contained  in  section  808(e)(6)  of  the  Fair 
Housing  Act,  described  above,  to  enable 
HUD  to  meet  the  responsibilities 
mandated  by  that  legislation.  HUD 
remains  committed  to  that  objective  and 
believes  that  the  provisions  of  Part  121. 
as  proposed,  will  enable  HUD  to 
achieve  that  purpose. 

Accordingly,  the'  Department  has 
adopted  Part  121  in  this  flnal  rule  with 
no  changes  from  the  proposed  rule. 

Legislative  review  issues 

A  number  of  commenters.  induding 
members  of  the  Banking  Committees  of 
the  House  and  Senate  and  two  leading 
Senate  Judiciary  Committee  proponents 
of  the  Fair  Housing  Amendments  Act. 
asserted  that  the  Department  violated 
section  7(o)  of  the  Department  of  HUD 
Act — HUD's  legislative  review  statute — 
by  failing  to  supply  the  Banking 
Committees  with  copies  of  HUD's 
proposed  rule  for  15  session  days  before 
the  rule's  publication. 

Aside  Grom  the  substantial 
constitutional  question  whether  the 
section  7(o)  rule-request  process  is  valid 
and  enforceable  against  HUD  (See  INS 
V.  Chadha.  462  U.S.  910  (1963)),  HUD 
had  no  duty  to  submit  this  rule  for 
prepublication  review  for  t%vo  reasons, 
either  of  whidi  is  dispositive: 

— the  explidt  direction  contained  in 
the  Fair  Housing  Amendments  Ad 
regarding  publication  of  rules  for 
conunent  and  for  effed  within  180  days 
of  enactment,  coupled  with  the  then- 
pending  adjournment  of  the  Congress, 
made  compliance  with  section  7(o)(2) 
impossible  (and  therefore  unnecessary): 
and 

— ^there  was  no  timely  request  from 
either  Committee  for  prepublication 
review  of  the  rule,  as  required  by 
section  7(o)(2)  of  the  Department  of 
HUD  Act 

Impossibility  of  compliance  with 
section  7(o).  In  the  proposed  rule,  the 
Department  compared  the  speciflc  rule- 
production  requirements  set  out  in  the 
Fair  Housing  Amendments  Ad  with  the 
legislative  review  requirements  in 
section  7(o).  The  Department  looked  at 
the  1988  legislative  calendar,  which 
called  for  October  5. 1988  adjournment 
sine  die.  The  Department  looked  at  the 
September  13. 1968  approval  date  for  the 
Fair  Housing  Amendment  Act  and 
conduded  that  the  Congress  could  not 
possibly  have  intended  for  HUD  to 
adhere  to  the  requirements  of  both  Acts. 

if  the  Department  had  waited  for  the 
opening  of  the  new  session  to  expose  its 
rule  to  the  required  15-session-day 
review,  a  proposed  rule  could  not  have 
been  published  before  February  6, 1969. 
(HUD  published  its  proposed  rule  at  its 
earliest  opportunity,  after  developing  it 


on  an  accelerated  schedule.  The 
Department  could  not  possibly  have 
completed  the  15-day  prepublication 
review  before  the  Congress  adjourned 
on  October  22. 1968.  notwithstanding  the 
fact  that  adjournment  was  delayed 
beyond  the  earlier  October  5  projection.) 

HUD's  long  experience  with  section 
7(o)  compliance  does  not  comport  with 
the  commenters'  suggestion  that  HUD 
could  have  followed  the  dictates  of  both 
laws — the  rapid-pace  rulemaking 
requirements  of  the  Amendments  Act 
and  the  leisurely,  all-purpose  dictates  of 
section  7(o).  The  requirements  of  these 
two  statutes  could  not  be  in  greater 
conflict  and  the  Department  followed 
the  correct  course  in  choosing  the 
Amendment  Act's  particiilarity  over 
section  7(o)'s  generality. 

Many  of  the  same  public  commenters 
who  insisted  that  prepublication  review 
should  have  been  afforded  to  the 
Banking  Committees  under  section  7[o) 
also  complained  that  the  Department 
should  have  afforded  the  public  a  longer 
period  for  public  comment  on  its 
published  proposed  rule.  HUD  notes  that 
if  both  of  tiiese  requests  had  been 
honored  the  public  comment  period 
would  have  expired  approximately  one 
month  after  the  March  12. 1989  effective 
date  of  the  Amendments  Act  and  that 
no  rules  for  implementation  of  the  rights 
granted  by  the  Fair  Housing 
Amendments  Act  could  have  been 
published  for  effect  until  at  least  June 
1969. 

Lack  of  timely  request  for 
congressional  review.  Beyond  the 
question  of  statutory  interpretation, 
prepublication  review  under  section  7(o) 
was  not  required  tiecause  the  Banlung 
Committees  failed  to  malce  a  timely 
request  for  such  review.  The  following 
facts  are  relevant  to  this  issue: 

1.  By  letter  of  September  14, 1968.  the 
General  Counsel  submitted  to  the 
Banking  Committees  of  both  Houses 
HUD's  semiannual  agenda  of  rules,  as 
required  by  section  7(o).  This  agenda, 
normally  submitted  in  October  of  each 
year,  was  provided  to  the  Committees 
one  month  early  because  adjournment 
was  scheduled  for  October  5. 1988. 
(Under  section  7(o),  the  Committees 
have  a  period  of  15  session  days  to 
review  the  agenda  and  request  that 
particular  HUD  rules  be  submitted  to  die 
Committees  for  prepublication  review.) 

2.  In  the  letter  transmitting  the 
semiannual  agenda,  the  General 
Counsel  asked  for  committee  restraint  in 
requesting  proposed  rules  from  the 
agenda,  since  the  effect  of  any  such 
request  made  during  September  would 
be  to  delay  liUD  publication  of  the 
requested  rules  until  the  following 
February.  The  General  Counsel  also 


notifled  the  Committees  that  HUD  did 
not  regard  certain  rules  arising  out  of 
statutory  enactments  that  contained 
their  own  rules-production  deadlines  as 
subject  to  the  requirements  of  legislative 
review.  "Notably."  the  General 
Counsel's  letter  continued,  "the  Fair 
Housing  Amendments  Act  and  the 
Indian  Housing  Act  contain  difflcult 
production  deadlines  for  rulemaking 
that  coindde  with  congressional  recess 
and  adjournment  periods.  Since  it  is 
clearly  not  possible  to  honor  these 
deadlines  and  those  in  the  legislative 
review  statute,  we  intend  to  focus  our 
efforts  on  meeting  the  explidt 
production  deadlines  contained  in  these 
statiites." 

3.  The  Committees'  statutory  review 
period  for  the  submitted  agenda  expired 
on  September  3a  1968.  Neither  the 
House  nor  the  Senate  Banking 
Committee  made  a  timely  response  to 
HUD's  semiannual  agenda  submission 
by  that  date. 

By  letter  dated  Odober  18. 1968  (and 
apparentiy  forwarded  to  HUD  six  days 
later),  the  Secretary  received  a  request 
from  the  Chairmen  of  the  House  and 
Senate  Banking  Commitiees  that  HUD 
"follow  the  requirements  of  section  7(o) 
and  provide  the  proposed  Fair  Housing 
Amendments  Ad  ndes  for  review  by  die 
Committees  before  publication."  A 
similar  letter  was  received  from 
Senators  Kennedy  and  Speder  of  the 
Senate  Judidary  Conunittee.  In 
deference  to  these  requests,  the  Banking 
Committees  and  Senator*  Kennedy  and 
^leder  were  provided  copies  of  the 
proposed  rule  shortly  before  its 
publication.  The  Department  however, 
did  not  delay  the  rule's  publication  for 
15  session  days,  or  for  any  other 
designated  period,  pending  their  review. 

Public  comment  period 

Section  13  of  the  1988  Amendments 
requires  the  Department  to  provide  an 
opp<Htunity  for  puUic  notice  and 
comment  While  HUD's  general  policy  is 
to  afford  the  public  not  less  than  60  days 
for  the  submission  of  public  comments 
(see  24  CFR  lai),  based  on  the  180-day 
production  schedule  and  the 
requirement  that  a  final  rule  be  effective 
by  March  12, 1986,  the  Department 
provided  30  days  for  public  comment  on 
this  proposed  rale 

The  Department  agrees  with  the 
commenter  that  the  period  available  for 
public  comment  coupled  with  the  size 
and  scope  of  the  proposed  rule,  made 
public  response  difficult  Despite  the 
abbreviated  comment  period,  however, 
the  rale  attracted  more  than  6.400  timely 
comments — by  far  the  greatest  number 
in  HUD's  recent  history.  Many  hundreds 
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of  thes«  comments  reflected  thoughtful 
consideration  of  the  rule  and  the  issues 
it  raised,  and  lengthy  analytical 
comments  were  received  from  virtually 
all  maior  bousing  industry 
organizations,  dvil  rights  and 
handicapped  rights  groups,  and  other 
interested  organizations.  Hundreds  of 
additional  comments  have  been 
received  since  the  close  of  the  December 
7. 1968  public  comment  period,  and  all  of 
these  have  been  read  to  determine 
whether  any  novel  issues  were  raised 
that  were  not  treated  in  the  timely 
comments.  The  Department  is  convinced 
that  the  public  comment  period 
permitted  full  exploration  of  the  issues. 

Equally  important,  as  a  result  of 
providing  less  time  for  the  receipt  of 
public  comments,  the  Department  has 
been  able  to  issue  this  Rnal  rule  in 
advance  of  die  law's  March  12, 1989 
effective  date.  It  is  vital  that  persons 
subject  to  the  law's  greatly  increased 
penalties  and  newly  proscribed  conduct 
have  as  much  advance  notice  as 
possible  concerning  the  types  of  conduct 
made  illegal  ander  the  amended  statute. 
Issuance  of  this  rule  on  or  near  the 
effective  date  of  the  statute  would  have 
ill-served  housing  suppliers  subject  to 
the  law's  lequiiements  and  to  HUD 
regulations  intarpietiiig  those 
requtrenents. 

As  indicated  earlier,  HUD  found  it 
impossible  to  follow  bodi  the  reguletion- 
writing  requirements  specified  in  the 
Amendments  Act  and  the  nnire  general 
requirements  of  section  7(o)  of  the 
Depertonent  of  HUD  Act  Nevertheless, 
publication  of  this  rule  in  Jenuary 
permits  the  Depertnent  to  provide  for  a 
waiting  period  following  publication 
before  the  finel  rule  takes  effect— e 
procedure  thet  comports  with  HUD'S 
rule  on  rules,  24  CFR  Part  ia  and  which 
meets  the  requirements  of  sectton  7(oN3) 
of  the  Departinent  of  HUD  Act  which 
requires  SO  ssssion  deys  after 
publication  before  HUD  finel  niles  may 
become  effective.  While  HUD  does  not 
believe  that  this  rule,  with  its  difficult 
statutory  production  schedule,  is 
technically  subject  to  the  30-eession-day 
waiting  period  required  by  section 
7(o)(3).  we  nevertheleis  beHeve  that 
given  the  controversial  isaues  involved, 
it  is  useful  and  helpful  to  provide  the 
Congress  widi  time  to  consider  whether 
any  facet  of  this  rule  making  calls  for  a 
legislative  response. 

In  summary,  die  Department  believes 
that  the  public  interest  was  well-served 
by  HUD'S  eariy  publication  of  a 
proposed  rule,  that  the  public  comments 
received  on  that  rule  were  of  unusually 
high  quality  and  were  complete  in  their 
exploration  of  legal  and  policy  issues. 


and  that  early  publication  of  the  final 
rule — well  beifora  its  scheduled 
effectiveness — also  serves  the  public 
interest  and  provides  the  Congress  time 
lo  assess  whether  the  rule  comports 
fully  with  congressional  intent. 

Ine  Department  regrets  that  resource 
constraints  prevented  the  proposed 
rule's  bf  ing  made  more  widely  available 
on  tape.  However,  the  Regulations 
Division  of  HUD  (the  Office  of  the  Rules 
Docket  Clerk)  received  no  requests  that 
the  tape  be  made  available  for  the 
specific  use  of  any  person  outside  the 
Washington,  DC  area. 

Codification  ofanalynis  of  regulations 

One  commenter  recommended  that 
the  final  regulations  include,  as  an 
appendix,  an  analysis  of  the  regulations, 
similar  in  form  to  the  preamble  to  the 
proposed  rule. 

Ine  Department  has  attempted  to 
make  the  guidance  provided  by  its  rule 
text  as  helpful  as  possible,  and  has 
provided  examples  of  conduct  where 
appropriate  to  assist  in  understanding 
the  text  In  addition,  we  have  added  the 
analytical  guidance  contained  in  the 
preamble  to  the  final  rule  as  an 
appendix  to  the  regdetion.  The 
preamble  wiU.  thus,  be  codified  in  the 
1989  edition  of  the  Code  of  Federal 
Regulations.  This  will  assure  the 
availability  of  the  preamble  to 
interested  persons  in  the  fiiture. 

Regulatory  Impact  AnalyaJt 

One  commenter  argued  that  a 
preliminary  regulatory  impact  analysis 
should  have  been  preperml  based  upon 
die  propoeed  rule's  impect  on 
consumers.  The  Director  of  die  Office  of 
Management  and  Budget  waived  the 
requirement  for  the  preparation  of  a 
preliminary  Regulatory  Impect  Analysis 
under  section  3  of  the  Executive  Order 
based  on  a  determinetion  that 
compliance  with  the  requirement  for  a 
preliminary  Regulatory  Impact  Analysis 
may  unduly  dday  the  rule  and  may 
prohibit  the  issuance  of  a  final  rule 
effective  by  March  IZ  1989.  The 
propoeed  rule  announced  that  the  final 
Regulatory  Impact  Analysis  wotUd  be 
prepared  before  the  publication  of  the 
final  rule. 

Commenters  argued  that  the  effects  of 
the  proposed  rule  on  consumers  and  the 
housing  industry  era  significant  and 
complex.  Commenters  also  argued  that 
HUD's  finding  that  the  proposed  rule 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers  is 
incorrect.  A  commenter  noted  that  the 
changing  of  all-adult  communities  to 
family  communities  will  result  in  major 
expenditures  which  will  require 
commensurate  increases  in  rents. 


Increased  costs  would  include  redesign 
of  advertising,  brochures,  signs,  etc.. 
rewriting  and  reprinting  of  management 
documents,  increased  management  and 
maintenance  staff,  the  addition  of 
playgrounds  and  play  areas  for  children, 
higher  repair  and  maintenance  expenses 
because  of  children,  higher  potential 
legal  liability  and  increased  insurance 
rates.  One  commenter  argued  that  a 
housing  affordability  analysis  based 
upon  current  data  should  be  conducted. 
The  Department  agrees  that  this  rule 
constitutes  a  "major  rule"  as  defined  in 
section  1(b)  of  Executive  Order  12291 
and  has  prepared  a  final  Regulatory 
Impact  Analysis  as  required  by  the 
Executive  Order.  This  analysis  is 
available  in  the  Office  of  HUD's  Rules 
Docket  Clerk  at  the  address  cited  above. 

Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  SO,  which 
implements  section  102(C)  of  the 
National  Envmmmental  Folicy  Act  of 
1980.  The  Rnding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  General  Counsel,  Rules  Docket 
Clerk,  at  the  address  listed  above. 

Regulatory  Flexibility  Act 

Several  commenters  objected  lo 
HUD's  finding  that  this  rule  making 
would  not  have  a  significant  economic 
impact  on  small  entities.  The 
commenters  argued  that  the  date  in  the 
Steinfield  study  (cited  in  the  proposed 
rule)  was  over  ten  years  old,  and  the 
study's  assumptions  did  not  reflect 
common  construction  practices.  Because 
HUD  did  not  update  diis  data  for  OMB, 
neither  HUD  nor  OMB  have  considered  . 
the  major  increases  in  costs  or  prices 
adversely  impacting  housing 
affordability  for  consumers,  a 
commenter  claimed,  bi  contrast  to  the 
Steinfeld  study,  the  commenter  asserted 
that  1968  data  indicates  a  2S  percent 
loss  in  profitability  of  garden-style 
multifamily  units  alone.  The  commenter 
asserted  that  it  could  find  no  basis  for 
the  minimal  increases  in  costs 
contemplated  by  the  Steinfeld  study, 
unless  exterior  design  site  planning  and 
construction  considerations  bearing  on 
density  loss  were  omitted  from  the 
calculations.  The  minimal  expenditure 
of  funds  envisioned  by  HUD  is  therefore 
seriously  flawed  and  the  impact  of  the 
rule  upon  consumers  is  vastly 
underetated. 

In  addition  to  these  issues, 
commentere  also  felt  that  the  proposed 
rule  did  not  adequately  consider  the 


fiscal  impact  on  small  governmental 
entities.  The  commenter  stated  that 
there  will  be  an  increase  in  costs  to 
become  certified  a  substantially 
equivalent  to  make  required  changes, 
and  to  handle  the  increased  caseload 
associated  with  the  addition  of  handicap 
and  familial  status.  The  commenter 
noted  that  this  will  require  additional 
FHAP  funds  to  permit  the  increase  in 
staff  once  local  laws  are  amended. 

Other  commenten  argued  that  the 
regulatory  flexibility  analysis  should 
have  considered  the  economic  impact  on 
communities  and  mimicapalities 
plaimed  for  senior  citizens.  [I.e.,  The 
design  of  such  homes  on  small  lots  with 
significant  common  areas  and  facilities 
and  which  have  a  direct  effect  on  the 
demand  for  service  from  municipalities 
in  which  they  are  located.  Such 
communities  also  have  significanUy 
reduced  demand  for  schools  and  certain 
recreational  activities).  Each  of  these 
factors  will  have  an  impact  on  the 
organization  of  municipal  governments 
and  their  budgets  and  facilities,  a 
commenter  asserted. 

While  all  of  these  comments  reflect 
what  may  well  be  realistic  difficulties 
associated  with  compliance  with  the 
requirements  of  the  Fair  Housing 
Amendments  Act  and  while  the 
economic  impact  of  the  statute  may  in 
fact  be  greater  than  HUD's  preliminary 
analysis  indicated,  the  Department  fails 
to  see  what  latitude  exists  for  affording 
regulatory  relief  based  upon  the  fact 
that  some  businesses  or  governmental 
entities  affected  by  the  statute's 
requirements  are  "small  entities".  The 
purpose  of  the  Regulatory  Flexibility  Act 
is  to  establish,  as  a  principle  of 
regulatory  issuance, 

that  agencies  shall  endeavor,  consistent 
with  the  objectives  of  the  rule  and  of 
applicable  •tatutes,  to  Tit  regulatory  and 
informational  requirements  to  the  scale  of  the 
businesses,  organizations,  and  governmental 
jurisdictions  subject  to  regulations.  (5  U.S.C 
601  note) 

The  Department  has  reviewed  the 
objectives  of  the  Fair  Housing 
Amendments  Act  and  finds  that  its 
principal  objective  is  stepped-up  law 
enforcement  and  the  exptmsion  of  dvil 
rights.  There  is  no  suggestion  in  the 
statute  that  HUD  is  being  provided  with 
discretion  to  apply  the  law's 
requirements  differentially,  depending 
upon  whether  a  prospective  respondent 
is  a  large  corporation,  or  a  small  entity 


within  the  meaning  of  the  Regulatory 
Flexibility  Act  While  it  is  tine  Uiat 
future  regulation  by  HUD  in  such  limited 
areas  as  compliance  reporting  or  other 
record-maintenance  functions  may 
permit  provisions  calling  for  lesser 
burdens  on  small  entities,  the  basic 
prohibitions,  compliance  procedures, 
discovery  procedures,  hearing  rights, 
and  other  requirements  of  this  final  rule 
are  not  of  a  nature  that  invites 
regulatory  flexibility.  To  the  extent  that 
small  entities  are  subject  to  the  Fair 
Housing  Act's  requirements,  they  are 
subject  as  well  to  the  requirements  of 
the  nde — to  the  same  extent  and  in  the 
same  manner  that  larger  entities  are  so 
subject  Accordingly,  HUD's  Regidatory 
Impact  Analysis  and  Regulatory 
Flexibility  Analysis  are  concerned  with 
the  costs  of  compliance  with  the  law, 
but  having  accomplished  those  analyses, 
the  Department  sees  its  discretion  to 
alter  the  impact  of  this  rule  on  small 
entities  as  extremely  limited  by  the 
statute.  There  are  no  significant 
alternatives  to  the  regulatory  scheme 
provided  for  in  the  nde  that  are 
consistent  with  the  objectives  of  the  Fair 
Housing  Amendment  Act 

"Takings"  Analysis 

A  commenter  suggested  that  HUD 
should  conduct  a  "takings  analysis'*  in 
accordance  with  Executive  Order  12630 
of  March  15. 1988,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights". 

A  takings  analysis  involves  assessing 
the  economic  impact  of  a  proposed 
policy  or  action  to  determine,  to  the 
extent  possible,  what  economic  or 
property  interests  are  likely  to  be 
affected  by  the  proposed  action  of 
government 

The  economic  impact  of  this  rule  on 
identified  property  interests,  according 
to  many  commenters.  is  expected  to  be 
significant  but  this  fact  alone  does  not 
end  the  inquiry.  Additionally,  in 
accordance  with  Guidelines  issued  by  ~ 
the  Attorney  General  relative  to  agency 
analyses  under  Executive  Order  12830. 
consideration  is  to  be  given  to: 

.  .  .  Whether  tlie  proposed  policy  or  action 
carries  benefits  to  the  private  property  owner 
that  offset  or  otherwise  mitigate  the  adverse 
economic  impact  of  the  proposed  policy  or 
action:  and 

Whether  alternative  actions  are  available 
that  would  achieve  the  underlying  lawful 


governmental  ob/ective  and  would  have  a 
lesser  economic  impact  (Emphasis  Added) 

As  indicated  earlier  in  our  discussion 
of  Regulatory  Impact  and  Regulatory 
Flexibility  Act  considerations,  the 
Department  does  not  perceive  any 
"alternative  actions"  available  to  the 
rule  maker  except  to  follow  the 
expressed  intention  of  the  Congress  and 
provide  for  enforcement  of  the  Fair 
Housing  Amendments  Art.  Nor  does  the 
Department  regard  the  effects  of  this 
nde  on  private  property  rights  as  being 
suffidendy  severe  as  to  "effectively 
deny  economically  viable  use  of  any 
distinct  legally  proteded  property 
interest  of  [a  property  owner),  or  to  have 
the  effect  ot  or  result  in.  a  permanent  or 
temporary  physical  occupation, 
invasion,  or  deprivation."  (The  quoted 
phrase  is  part  of  the  Attorney  General's 
advisory  to  agendes  with  reference  to 
determinations  of  polides  having 
"takings"  implications.) 

Agendes  conducting  takings  analyses 
are  encouraged  by  the  Executive  Order 
and  the  accompanying  Guidelines  to 
strive,  to  the  extent  permitted  by  law.  to 
undertake  polides  or  actions  in  a  way 
which  minimizes  their  takings 
implications.  This,  the  Department  has 
done.  Compliance  with  the  Fair  Housing 
Amendments  Ad  wiU.  in  some 
circumstances,  limit  owner  discretion 
concerning  admissions  policies  and  will 
require  bidlders  of  multifamily  housing 
to  comply  widi  additional  construction- 
related  criteria  associated  with 
accessibility  by  handicapped  persons. 
There  are  other  aspects  of  the 
Amendments  Act  that  will  have  some 
economic  impad  and  will  thus  affed 
property  rights.  None  of  these  impacts, 
in  the  Department's  view,  rises  to  the 
level  of  a  "taking"  %vithin  the  meaning  of 
the  Fifth  Amendment  of  die  United 
Stetes  Constitution. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3S04(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Sections 
100.304(c)(2),  103.3a  115.3(a)(i).  115.5. 
115.7  and  115.9  of  this  proposed  rule 
have  been  determined  by  the 
Department  to  contein  collection  of 
information  requirements.  Information 
on  these  requirements  are  provided  as 
follows: 
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CoHccthiiM  of  infonnatkMi  conducted 
or  •ponsorad  by  HUD  during  the 
conduct  of  an  adniinittrathre  action  or 
investigation  agaiiut  •pedflc  individuals 
or  entities  after  ■  case  fHe  it  opened  are 
not  covered  by  5  CFR  Part  1320— 
Controlling  Paperwork  Burdens  on  the 
Public  (see  5  CFR  1320.S(c)). 
Accordingly,  the  tabulation  above,  does 
not  include  the  infonnation  collaction 
hours  associated  «vith  ||  10442a 
104.530. 104.540(b)(4).  104J40(c). 
104.SS0(a).  104.590(b).  104JOa  104i)00(b). 
104.820(b)(2).  104.7QO(a).  101720. 
104.780(b).  104J10(d).  llSJ(a)(U).  (iU) 
and  (iv).  and  llS4(bM2)(i).  No  burdea 
hours  are  reported  for  Part  110  since 
public  diacloeure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purposes  of  disclosure  is  not  a  coUactioa 
of  informaUoo.  (Sae  5  CFR  12aa7(eN2)). 
No  burden  hoars  are  inchidsd  for  I  U1.2 
because  information  ooBection 
requirements  on  raoa,  color,  religion. 
sex.  aattanal  origin,  age.  handicap,  and 
family  charaderiatica  will  be  Impoeed 
under  the  rsgulationa  appHcable  to  the 
spedfk  HUD  program. 

Impact  on  Family 

The  General  Counsel,  as  die 
Designated  Official  under  Bxecutlva 
Order  No.  12800— The  Family,  has 
determined  that  thia  rale,  if 
implemented,  may  have  a  significant 
impact  on  family  formation, 
maintenance  and  geaeral  well-baing 
because  the  rule  providaa  Federal  law 
enforcement  asaistanoe  to  families 
confronting  houaii^  diSGfiadnatioa 
based  on  raoa.  color,  religioo.  naUonal 
origin.  (Bmilial  statue  or  ^--^'rrip 
However,  review  under  the  Order  is  not 
required  becaaaa  the  atatutory  maadala 
leaves  little  eflactive  diacretion  in  the 
Department  lo  lessen  the  family  impact 
In  any  event,  the  purpoae  of  the  statute 
is  to  have  a  positive  Impact  on  family 
values  by  offering  a  measure  of 
protection  to  persons  confronting  illegal 
discrimination. 


FMeraJtBtn 

The  General  CoonseL  as  (lie 
Designated  Official  under  section  8(a)  of 
Executive  Order  Na  12612— Federalism, 
has  determined  that  the  policies 
contained  in  this  rule  would,  if 
implemented,  have  federalism 
implications  and  are  sub)eet  to  review 
under  the  Order.  Spedflcally,  die 
amended  statute  oontinoes  to  provide 
for  refenal  to  State  and  local  fair 
housing  enforceownt  agencies. 
However,  in  the  future  the 
determine  tinn  of  sdMantial 
equivalency  will  depend  upon  State  and 
local  enforceaieut  aiarhinery  that 
matches  up  with  the  much-etrengthened 
Federal  law.  Accordingly,  the  effect  of 
the  amended  Fair  Housing  Act  will  be  to 
encourage  States  and  localities  to 
amend  their  laws  to  match  the  Federal 
enforoenMnt  machinery,  or  suffer  the 
eventual  loss  of  recognition  as 
substantially  eqoivalenl  State  or  local 
agencies  and  possible  loes  of  function  if 
dtisens  of  the  jurisdiction  do  not  choose 
to  file  complafeBte  with  Stale  or  local 
officials.  Addttioaally,  fartodictions 
losing  equivalency  status  wHI  lose 
eligibUity  far  grant  fande  available  to 
coWorcars  dT  Csir  housing  laws. 

While  the  rule  would  have  federalism 
impacts,  review  under  the  Federafiaa 
Executive  Order  is  not  required  because 
the  implesMnUMon  of  the  statute  leavea 
UtUe  diacretton  with  HUD  to  lessen 
these  impacts.  HUD'S  statutory  mandate 
is  clear— it  must  accept  oeanplaiBts 
natioawida.  and  rsisr  complaints  for 
prnnssstag  (aflsr  tim  iaMal  grandfather 
period)  enhr  to  )ur1edictione  with 
substantially  squlvalsnt  lawe.  Moreover, 
since  the  sUtato  sddresses  die 
Federalism  issue  Iw  dadaiiiM  that 
certain  condact  wlB  be  illegJ  and  by 
providing  marMnery  for  refeml  to  State 
and  local  authority  under  appropriate 
circumstances,  further  study  of 
Federalism  fanplications  could  not 
appreciably  affect  the  approach  taken  in 
the  implementing  regulations. 

Other  matten 

This  rule  was  listed  in  the 
Department's  Semiannual  Agenda  of 


Regulations  published  October  24, 1968 
(53  FR  41974, 42606)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  and  title  is 
14.400  Equal  Opportunity  in  Housing. 

List  of  Sublets 

24  CFR  Part  14 

Equal  access  to  justice,  Lawyers. 
Claims 

24  CFR  Part  100 

Fair  housing.  Incorporation  by 
reference.  Nondiscrimination 

24  CFR  Part  103 

Adodnistrstive  practice  and 
procedure.  Fair  housing 

24CFRPartl04 

Administrative  practice  and 
procedure.  Fair  housing 

24  CFR  Part  lOS 

Administrative  praetioe  and 
procedure.  Fair  housing 

24CFRPartl06 

Administrative  practice  and 
procedure.  Fair  housing 

24  CFR  Pari  109 

Advertising,  Fair  bousing.  Signs  and 
s]rmbols 

24CFRPartllO 

Fair  hoasing.  Signs  and  symbols 

24  CFR  Part  115 

Fair  housing,  btergovenunental 
relations. 

24CFRPartl21 

Fair  housing,  statistics.  Reporting  and 
Recordkeeping  requirements. 

Accordingly,  HUe  24  of  the  Code  of 
Federal  Regulations  is  amended  as 
followK 


PART  14-IMPLEIIENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
ADMINI8TRATI¥E  PROCSDMOS 

1.  The  authority  ciUtion  for  Part  14  is 
revised  to  read  aa  follows: 

Autharilr  Sec  BOI(c)(1)  of  dw  E^aal 
Access  to  lostioe  Ad  (S  US.C  SS4(^);  SK. 
7(d)  of  the  Department  of  Housing  and  Uibaa 
DcvclopneBt  Act  (42  \S&C  3S36(d)>. 

2.  In  114.115.  the  phrase  "or^  at  the 
end  of  paragraph  (a)(!4  is  removed,  the 
period  st  the  end  of  paragraph  (a)f9) 
is  removed  and  in  its  place  the  phrase  "; 
or"  is  added,  and  new  paragraph  (aKl(4 
is  added  to  read  aa  foDows: 


f  14.11S 

(10)  Title  Vm  of  the  Civil  Rights  Act  of 
1968  (42  U.&C  3600-362^  aad  24  CFR 
Part  104. 


3.  Part  lOi  ia  reviaed  toxead  as 

follows: 

PART  tflO-OtSCimilMATOBY 
CONDUCT  UNDER  THE  FAIR  II0U6MG 
ACT 


Sw. 

loai    Autliorily. 
lOOS    Scope. 
lOaiO    ExempttoBS. 
100.20    DeOnitioDS. 


1O0JO    Eeal  estate  practices  prohibited. 
1004Q    Uniew&lrefiisattoscUarreatarlo 

aegotiate  far  the  sale  or  fcataL 
100.65    Disrriniintion  in  tenaa.  conditions 

and  privileges  sad  is  aervicea  and 

fadUties. 
lOaTO    Other  prohibited  sale  and  rental 

conduct. 

loaTs 

•ta 

lOOJM)    Discriminetoiy  I 

the  availability  of  dwcUii^s. 
lOOas    Blockbusting. 
10090    Discrimination  in  the  proviuon  of 

biuiieiage  servioes. 


100.110    DiscriBibMtoly  practiocs  in 

residential  real  estate-ieiated 

transactions. 
100.115    itesideatial  real  estate-rdated 

transactions. 
100.120    Disuiuiiiiation  in  the  maldng  of 

loans  and  in  the  provision  of  other 

rinandal  assistance. 
iaai2S    DiacriBiaatiaa  in  tiw  pawhasing  of 

loans. 
100.130    Diacriaiiaitiaa  ia  the  tnms  and 

conditiooa  for  making  available  loans  or 

other  financial  assistaace. 
100.135    Unlawful  practices  in  the  tening, 

brokering,  or  appraising  of  residential 

real  ptopeity. 
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lOP.zBD    Purpose* 
100.201    Defimtiens. 
loaaos   Geaeeal  psoMntioas  I 
discrisanalina  becaase  of  I 

100.203  ReaaoBaUe  luodiiicatiops  of 
existing  premises 

100.204  Reasonable  accommodations. 

100.205  Design  and  construction 
requirements. 


lOOJOO    Puqioee. 

100.301    Exemption. 

100  J02    State  and  Federal  elderiy  housing 

piugianis. 
100.303    ezeroverbeuing. 
1MUD4    5S  or  over  hoasing. 

Piihpsftr  hitsflSrsnca,  Cosiclon  01 


100.400    FMhintedi 
intimidation. 

Autority:  Title  Vm,  Civil  RighU  Act  of  1968. 
42  U.&C  aSOS-saaO;  seetioB  7ld).  DeparUnent 
of  HUD  Act.  42  U.SX1  asasfd). 


§1ML1 

This  regulation  is  issued  under  the 
authority  of  the  Secretary  of  Housing 
and  Urban  Devdopment  to  administer 
and  enforce  Thte  Vm  of  ttie  Civil  Rij^tt 
Act  of  1968.  as  amended  by  Ae  Fair 
Housing  Amendments  Act  of  1968  (the 
Fair  Housing  Act). 

flOOiS  Soepa. 

(a)  It  is  die  policy  of  die  United  States 
to  provide,  within  constitutioiial 
limitations,  for  fair  houslBB  Arougbout 
die  Uniled  St^es.  No  posoB  shaD  be 
subjected  to  disuiaiination  becaasa  of 
race,  odor,  idigian.  sex.  handicap, 
familial  stataa.  ar  nafional  origin  in  the 
sale,  rentol.  or  adveitising  of  dwellings, 
in  the  prowisisn  of  brakerage  services,  or 
in  the  avattaUM^  of  residential  reel 
estate-related  transactions. 

(b)  This  part  provides  die 
Depertaient's  interpretation  vl  the 
coverage  of  the  Fair  Housing  Act 
regarding  cBscriminatioB  related  to  the 
sale  or  rentid  of  dweUugs.  die  provision 
of  services  in  comiection  therewith,  and 
the  availability  of  resident!^  real  estate- 
related  traaaactiona. 

(c)  Nothing  in  this  part  relieves 
persons  participating  in  a  Federal  or 
FederaOy-assisted  program  or  activity 
from  other  requirement*  applicable  to 
buildings  and  dwellings. 


$180i1« 

(a)  This  part  does  not: 

(1)  Prohibit  a  religious  organization, 
association,  or  society,  or  any  nonprofit 
institution  or  organization  operated, 
supervised  or  controlled  by  or  in 
conjimction  with  a  religioas 


oi^nization.  association,  or  society, 
from  limiting  the  sale,  rental  or 
occupancy  of  dwellings  which  it  owns  or 
operates  for  other  than  a  commercial 
piupose  to  persons  of  the  same  religion. 
or  from  giving  preference  to  such 
persons,  unless  meiubersinp  in  sudi 
religion  is  lestiictod  because  of  race, 
color,  or  national  origin; 

(Z)  Ptvhibit  a  private  club,  not  in  fact 
open  to  the  pubUc,  which,  incident  to  its 
primary  innpose  or  purposes,  provides 
lodgmgs  which  it  owns  or  operates  for 
other  than  a  commercial  purpose,  frtun 
limiting  the  rental  or  occupancy  of  such 
lodgings  to  its  members  or  from  giving 
preference  to  its  members: 

(3)  Limit  die  applicability  of  any 
reasonable  local  Stote  or  Federal 
restrictions  regarding  the  man'mv*" 
number  of  occupants  permitted  to 
occupy  a  dwreUiing;  or 

(4)  ProhSut  conduct  against  a  peraoa 
because  such  person  has  been  convicted 

hy  nny  miirt  nt  mmftant  jiiri«<iirH«n  nS 

the  illegal  raaniifartiin*  or  distribution  of 
a  controlled  substance  as  defined  in 
Section  102  of  the  Controlled  Substances 
Act(2lU.&C802). 

(b)  Nothing  in  this  part  regarding 
discrinrination  based  on  faadlial  stotna 
aKdies  with  reaped  to  bouamg  far  (rider 
persons  as  defined  in  Subpart  E  of  thia 
part 

(c)  Nodnng  in  this  part  otfwr  than  the 
protdbitians  against  discriminatasy 
advertising,  applies  Ik 

(1)  The  sale  or  rental  of  any  single 
family  house  by  aa  owner,  provided  Am 
following  conditions  are  met: 

(i)  The  owner  does  not  own  or  have 
any  interest  in  mere  than  three  single 
family  houses  at  any  one  tiaae. 

(il)  The  house  is  sold  or  rented 
without  the  use  of  a  real  estate  broko; 
agent  or  salespeisuu  or  die  focibties  of 
any  person  in  the  business  of  selling  or 
renting  dwenmgs.  If  the  owner  seinng 
the  house  does  not  reside  in  it  at  me 
time  of  the  sale  or  was  not  the  most 
recent  resident  of  the  house  prior  to 
such  sale,  the  exemption  in  tins 
paragraph  ((^(1)  of  ttds  section  applies 
to  only  one  such  sale  in  any  24  muiilh 
period. 

(2)  Rooms  or  units  in  dwelfings 
containing  living  quarters  occupied  or 
intended  to  be  occupied  by  no  more 
than  four  famifies  fiving  independently 
of  each  other,  if  the  owner  actually 
maintains  and  occupies  one  of  sodi 
living  quarters  as  his  or  her  residence. 

As  used  in  tins  part: 
"Aggrieved  person"  includes  any 
person  who— 
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(a)  Claiins  to  havt  bam  Injured  by  a 
diacriminatory  housing  practice:  or 

(b)  Balievea  that  luch  penon  will  be 
injured  by  a  diecrlminatory  housing 
practice  that  is  about  to  occur. 

"Broker"  or  "Aaent"  Includes  any 
person  authorised  to  perform  an  action 
on  behalf  of  another  person  regarding 
any  matter  related  to  the  sale  or  rental 
of  dwellings,  including  offers, 
solicitations  or  contracts  and  the 
administration  of  matters  regarding  such 
offera.  solicitations  or  contracts  or  any 
residential  real  estate-ralated 
transactions. 

"Department"  means  the  Department 
of  Housing  and  Urban  Development 

"Discriminatory  housing  practice" 
means  an  act  that  is  unlawful  under 
section  801 80ft.  806.  or  818  of  the  Pair 
Housing  Act 

"Dwelling"  means  any  building, 
structura  or  portion  thereof  which  is 
occupied  as.  or  designed  or  intended  for 
occupancy  as.  a  residence  by  one  or 
mora  families,  and  any  vacant  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structura  or  portion 
thereof. 

Tair  Houaing  Act"  means  TlUa  Vm  of 
the  Civil  Rights  Act  of  1968,  as  amended 
by  the  Fair  Housing  Amendments  Act  of 
1960  (42  U.S.C  3600-3620). 

"Familial  statiis"  means  one  or  mora 
Individuals  (who  have  not  attained  the 
age  of  18  yean)  being  domiciled  with — 

(a)  A  parent  or  another  person  having 
legal  custody  of  such  individual  or 
individuals;  or 

(b)  The  designee  of  such  parent  or 
other  person  having  such  custody,  with 
the  written  permission  of  such  parent  or 
other  person. 

The  protections  afforded  against 
discrimination  on  the  basis  of  familial 
status  shall  apply  to  any  person  who  is 
pregnant  or  is  in  the  process  of  securing 
legal  custody  of  any  individual  who  has 
not  attained  the  age  of  18  years. 

"Handicap"  is  defined  in  1 100.201. 

"Person"  includes  one  or  mora 
individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 
representatives,  mutual  companies, 
joinl-ttock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  cases  under  Title  11  of  the 
United  States  Code,  receivers,  and 
fiduciaries. 

"Person  in  the  business  of  selling  or 
ranting  dwellings"  means  any  person 
who: 

(a)  Within  the  precading  twelve 
months,  has  participated  as  principal  in 
three  or  mora  transactions  involving  the 
sale  or  rental  of  any  dwelling  or  any 
Interest  therein: 


(b)  Within  the  preceding  twelve 
months,  has  participated  as  agent  other 
than  in  the  sale  of  his  or  her  own 
personal  residence,  in  providing  sales  or 
rental  facilities  or  sales  or  rental 
services  in  two  or  more  transactions 
involving  the  sale  or  rental  of  any 
dwelling  or  any  interest  therein:  or 

(c)  b  the  owner  of  any  dwelling 
designed  or  intended  for  occupancy  by, 
or  occupied  by.  five  or  more  families. 

"Secretary"  means  the  Secretary  of 
the  Department 

"State"  means  any  of  the  several 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  of 
the  territories  and  possessions  of  the 
United  States. 

OutipM  1 0    tMu  Imlnotofy  Houilnii 


I 

(a)  This  subpart  provides  the 
Department's  interpretation  of  conduct 
that  is  unlawful  housing  discrimination 
under  section  804  and  section  806  of  the 
Fair  Housing  Act  In  general  the 
prohibited  actions  are  set  forth  under 
sections  of  diis  subpart  which  are  most 
applicable  to  the  discriminatory  conduct 
described.  However,  an  action 
illustrated  in  one  section  can  constitute 
a  violation  under  sections  in  the 
subpart  For  example,  the  conduct 
described  in  i  10ae0(b)(3)  and  (4)  would 
constituts  a  violation  of  1 100.65(a)  aa 
weU  as  1 100L60(a). 

(b)  It  shall  be  unlawful  to: 

(1)  Refuse  to  sell  or  rent  a  dwelling 
after  a  bona  fide  offer  has  been  made,  or 
to  refuse  to  negotiate  for  the  sale  or 
rental  of  a  dwelling  because  of  race, 
color,  religion,  sex.  familial  status,  or 
national  origin,  or  to  discriminate  in  the 
sale  or  rental  of  a  dwelling  because  of 
handicap. 

(2)  Discriminate  in  the  terms, 
conditions  or  privileges  of  sale  or  rental 
of  a  dwelling,  or  in  the  provision  of 
services  or  facilities  in  connection  with 
sales  or  rentals,  because  of  race,  color, 
rali^on.  sex.  handicap,  familial  status, 
or  national  origin. 

(3)  Engage  in  any  conduct  relating  to 
the  provision  of  housing  which 
otherwise  makes  unavailable  or  denies 
dwellings  to  persons  because  of  race, 
color,  religion,  sex.  handicap.  famiUal 
status,  or  national  origin. 

(4)  Make,  print  or  publish,  or  cause  to 
be  made,  printed  or  published,  any 
notice,  statement  or  advertisement  with 
respect  to  the  sale  or  rental  of  a 
dwelling  that  indicates  any  preference, 
limitation  or  discrimination  because  of 
race,  color,  raligion.  sex.  handicap, 
familial  status,  or  national  origin,  or  an 


intention  to  make  any  such  preference, 
limitation  or  discrimination. 

(5)  Represent  to  any  person  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  that  a 
dwelling  is  not  available  for  sale  or 
rental  when  such  dwelling  is  in  fact 
available. 

(6)  Engage  in  blockbusting  practices  in 
connection  with  the  sale  or  rental  of 
dwellings  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

(7)  Deny  access  to  or  memberehip  or 
participation  in.  or  to  discriminate 
against  any  person  in  his  or  her  access 
to  or  memberehip  or  participation  in, 
any  multiple-listing  service,  real  estate 
broken'  assocation,  or  other  service 
organization  or  facility  relating  to  the 
business  of  selling  or  renting  a  dwelling 
or  in  the  terms  or  conditions  or 
membership  or  participation,  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

(c)  The  application  of  the  Fair  Housing 
Act  with  respect  to  persons  with 
handicapa  is  discussed  in  Subpart  D  of 
this  pail 

flOOJO   Unlawful  10  aal  or  rant  or  to 


(a)  It  shall  be  unlawful  for  a  person  to 
refuse  to  seU  or  rent  a  dwelling  to  a 

Crson  who  has  made  a  bona  fide  offer, 
cause  of  race,  color,  religion,  sex, 
familial  status,  or  national  origin  or  to 
refuse  to  negotiate  with  a  penon  for  the 
sale  or  rental  of  a  dwelling  because  of 
race,  color,  religion,  sex,  familial  status, 
or  national  origin,  or  to  discriminate 
against  any  person  in  the  sale  or  rental 
of  a  dwelling  because  of  handicap. 

(b)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  to: 

(1)  Failing  to  accept  or  consider  a 
bona  fide  offer  because  of  race,  color, 
religion,  sex  handicap,  familial  status, 
or  national  origin. 

(2)  Refusing  to  sell  or  rent  a  dwelling 
to,  or  to  negotiate  for  the  sale  or  rental 
of  a  dwelling  with,  any  person  because 
of  race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(3)  Imposing  different  sales  prices  or 
rental  charges  for  the  sale  or  rental  of  a 
dwelling  upon  any  person  because  of 
race,  color,  raligion.  sex.  handicap, 
familial  status,  or  national  origin. 

(4)  Using  different  qualincation 
criteria  or  applications,  or  sale  or  rental 
standards  or  procedures,  such  as  income 
standards,  appUcation  requirements, 
application  fees,  credit  analysis  or  sale 
or  rental  approval  procedures  or  other 
requirements,  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 


^..i?AjlA^'  .    ^'OJ  f^- 
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(5)  Evicting  tenants  because  of  their 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin  or 
because  of  the  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin  of  a  tenant's  guest 

§100.65   WsHliiiiiallunlwlBnwa. 

and  In 


(a)  It  shall  be  unlawful,  because  of 
race,  color,  religion,  sex.  handicap, 
famiHal  status,  or  national  origin,  to 
impose  different  terms,  conditions  or 
privileges  relating  to  die  sale  or  rental  of 
a  dwelling  or  to  deny  or  limit  services  or 
facilities  in  coimection  with  the  sale  or . 
rental  of  a  dweBing. 

(b)  Prokibtted  actions  under  this 
section  inclade.  bat  are  not  limited  to: 

(1)  Using  different  provisions  in  leases 
or  contracts  of  sale,  such  as  those 
relating  to  rental  charges,  security 
deposits  and  the  terms  of  a  lease  and 
those  relating  to  down  payment  and 
closing  requirements,  because  of  race, 
color,  reKgion.  sex,  haatficap,  familial 
status,  or  national  or^in. 

(2)  Failing  or  delaying  maintenance  or 
repain  of  aosle  or  nntal  dweDiags 
because  of  raea,  color.  reMgion.  sex. 
handicap,  iaailial  status,  or  natknal 
origin. 

(3)  Failiag  to  prooeas  an  offer  far  the 
sale  or  fBBtal  of  a  dwelling  or  to 
onmnwaifnle  an  eSer  aocavatdy 
because  of  raoe.  color.  reUgian.  aex, 
handicap,  iaaHMal  status,  ornationai 
origin. 

(4)  limiting  the  use  of  privileges, 
services  or  ftkcilities  associated  with  a 
dwelling  because  of  laoe,  color,  religion, 
sex.  handicap,  famiUal  statua,  or 
national  origin  of  aa  an  owner,  tenant  or 
a  person  associated  wiA  him  or  her. 

(5)  Denying  or  limiting  services  or 
facilities  in  connection  with  the  sale  or 
rental  of  a  dwdting.  because  a  pcrs<Mi 
failed  or  refused  to  provide  sexual 
favore. 
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(a)  It  shall  be  unlawful,  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin,  to 
restrict  or  attempt  to  restrict  the  choices 
of  a  person  by  word  or  conduct  in 
connection  with  seeking,  negotiating  for. 
buying  or  renting  a  dwelling  so  as  to 
perpetuate,  or  tend  to  perpetuate, 
segregated  housing  patterns,  or  to 
discourage  or  obstruct  choices  in  a 
community,  neighborhood  or 
development 

(b)  It  shall  be  unlawful,  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin,  to 
engage  in  any  conduct  relating  to  the 


provision  of  bousing  or  of  seririces  and 
facilities  in  connection  therewith  that 
otherwise  makes  unavailable  or  denies 
dwellings  to  peraons. 

(c)  ProhibUed  actions  under  paragraph 
(a)  of  this  section,  which  are  generally 
referred  to  as  unlawful  steering 
practices,  include,  but  are  not  limited  ta 

(1)  Discouraging  any  person  from 
inspecting,  purchasing  or  renting  a 
dwelling  because  of  race,  color,  religion, 
sex.  handicap,  familial  status,  or 
national  origin,  or  because  of  the  race, 
color,  religion,  sex.  handicap,  fanaUal 
status,  or  national  origin  of  persons  in  a 
community,  neighborhood  or 
development 

(2)  Discouraging  the  purchase  or 
rental  aS  a  dwdHng  because  of  race, 
color,  rdi^on,  sex,  Inndicap,  familial 
status,  or  natioaal  origin,  by 
exaggerating  drawbacks  or  failing  to 
inform  any  penoa  of  desirable  features 
of  a  dweli^g  or  of  a  oamawnrty. 
neighborhood,  or  development 

(3)  Communicating  to  any  proqiective 
ptucfaaser  diat  he  or  tke  wold  not  be 
comftntaUe  or  cot^wtible  with  easting 
residents  of  a  eoaunmity,  neighborhood 
or  development  because  of  race,  color, 
religion,  sex.  banriieap.  familial  statas, 
or  natioaal  ocigia. 

(4)  Assigning  any  petaoo  to  a 
particufatf  section  of  a  community, 
neighbofhood  or  devck^nMnt,  or  to  a 
particular  floor  ol  a  buikiing,  because  of 
race,  color,  religion,  sex,  handicap, 
familial  st^oa,  or  national  origm. 

(d)  Probibited  activities  reMing  to 
dwellings  tnder  paragraph  (b)  of  this 
section  indade.  but  are  not  limited  to: 

(1)  Discharging  or  taking  odier 
adverse  actioa  against  an  employee, 
bn^cer  or  agetd  because  be  or  she 
refused  to  participate  is  a 
discriminatory  housing  practice. 

(2)  Employing  codes  or  other  devices 
to  segregate  or  reject  afqilicants, 
purchasera  or  renters,  refusing  to  take  or 
to  slww  listingB  of  dwdhngs  in  certain 
areas  becauae  of  race,  color,  religion, 
sex.  handiest,  familial  status,  or 
national  origin,  ot  refining  to  deal  with 
certain  brokers  or  agents  because  they 
or  one  or  more  of  their  clients  are  of  a 
particular  race,  color,  religion,  sex. 
handicap,  famihal  statas,  or  national 
origin. 

(3)  Denying  or  delaying  the  processing 
of  an  application  made  l^  a  purchaser 
or  renter  or  refusing  to  approve  such  a 
person  for  occupancy  in  a  cooperative 
or  condominiuffl  dwelling  because  of 
race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

(4)  Refusing  to  provide  municipal 
services  or  property  or  hazard  insurance 
for  dwellings  or  providing  such  services 
or  insurance  differently  because  of  race. 


color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 


§100.75 

statamants  and  noOoaa. 

(a)  It  shall  be  unlawful  to  make,  print 
or  publish,  or  cause  to  be  made,  printed 
or  published,  any  notice,  statement  or 
advertisement  with  respect  to  the  sale  or 
rental  of  a  dwelling  which  indicates  any 
preference  limitation  or  discrimination 
because  of  race  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origm,  or  an  intention  to  make  any  such 
preference,  limitation  or  discrindnation. 

(b)  The  prohibitions  in  this  section 
shall  apply  to  all  written  or  oral  notices 
or  statements  by  a  person  engaged  in 
the  sale  or  rental  of  a  dwelling.  Written 
notices  and  statemento  include  any 
applications,  flyers,  brochures,  deeds, 
signs,  banners,  posters,  billboards  or 
any  docimients  used  writh  respect  to  the 
sale  or  rental  of  a  dwelling. 

(c)  Discriminatory  notices,  statementa 
and  advcrtisemenU  include,  but  are  ool 
limited  to: 

(1)  Using  words,  phrases, 
photographs,  ilustntions.  symbob  or 
forms  wUcfa  convey  that  dwdbngs  are 
available  ar  not  available  to  a  particular 
group  of  persons  because  of  race  color, 
religion,  sex.  handicap,  familial  statna. 
or  national  origin. 

(2)  Expressmg  to  agents,  brtmers, 
employees,  piuapevtive  seuen  or  leiiteis 
or  any  other  persons  a  preference  for  or 
limitation  on  any  pordiaser  or  renter 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin  of  such  persons. 

(3)  Selecting  media  or  locations  for 
advertising  the  sale  or  rental  of 
dwellings  which  deny  particular 
segments  of  the  bondng  market 
information  about  boosing  opportxmities 
because  of  race  color,  religioii,  sex, 
handicap,  familial  status,  or  national 
origin. 

(4)  Refusing  to  publish  advertising  for 
the  sale  or  rental  of  dwellings  or 
requiring  different  charges  or  terms  for 
such  advertising  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

(d)  24  CFR  Part  109  provides 
information  to  assist  persons  to 
advertise  dwellings  in  a 
nondiscriminatory  manner  and 
describes  the  mattere  the  Department 
«vill  review  in  evaluating  compliance 
with  the  Fair  Housing  Act  and  in 
investigating  complaints  alleging 
discriminatory  housing  practices 
involving  advertising. 
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(a)  II  •hall  be  unlawful,  because  of 
race,  color,  religion,  tex.  handicap, 
familial  statu*,  or  national  origin,  to 
provide  inaccurate  or  untrue  information 
about  the  availability  of  dwellings  for 
■ale  or  rental. 

(b)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  to: 

(1)  Indicating)  through  words  or 
conduct  that  a  dwelling  which  is 
available  for  inspection,  sale,  or  rental 
has  been  sold  or  rented,  because  of  race, 
color,  religion,  sex.  handicap,  familial 
status,  or  national  origin. 

(2)  Representing  that  covenants  or 
other  deed,  trust  or  lease  provisions 
which  purport  to  restrict  the  sale  or 
rental  of  dwellings  because  of  race, 
color,  religion,  sex.  handicap,  familial 
status,  or  national  origin  preclude  the 
sale  of  rental  of  a  dwelling  to  a  person. 

(3)  Enforcing  covenants  or  other  deed, 
trust,  or  lease  provisions  which  preclude 
the  sale  or  rental  of  a  dwelling  to  any 
person  because  of  race,  color,  religion, 
■ex,  handicap,  familial  status,  or 
national  origin. 

(4)  Limiting  information,  by  word  or 
conduct  regarding  suitably  priced 
dwelUnss  available  for  inspection,  sale 
or  rental  because  of  race,  color,  religion, 
sex.  handicap,  familial  status,  or 
national  orig^ 

(5)  Providing  false  or  inaccurate 
information  regarding  the  availability  of 
a  dwelling  for  sale  or  rental  to  any 
person,  imJuding  testers,  regardless  of 
whether  such  person  is  actually  seeking 
housing,  because  of  race,  color,  religion. 
aex.  handicap,  familial  status,  or 
national  origin. 


(a)  It  shall  be  unlawful  for  profit,  to 
induce  or  attempt  to  induce  a  person  to 
sell  or  rent  a  dwelling  by 
representations  regarding  the  entry  or 
prospective  entry  Into  the  nei^borfaood 
of  a  person  or  persons  of  a  particular 
race,  color,  religion,  sex.  familial  status, 
or  national  origin  or  with  a  handicap. 

(b)  In  establishing  a  discriminatory 
housing  practice  under  diis  section  it  is 
not  necessary  that  there  was  in  fact 
profit  u  kmg  as  profit  was  a  factor  for 
enfBging  in  tlie  blockbusting  activity. 

(c)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  ta* 

(1)  Engaging,  for  profit,  in  conduct 
(indudi^i  uninvited  solicitations  for 
listings)  which  conveys  to  a  person  that 
^  a  nei^borhood  is  undergoii^  or  is 
^  about  to  undergo  a  change  in  the  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin  of  persona 
residing  in  It,  in  order  to  encourage  the 


person  to  offer  a  dwelling  for  sale  or 
rental. 

(2)  Encouraging,  for  profit,  any  person 
to  sell  or  rent  a  dwelling  through 
assertions  that  the  entry  or  prospective 
entry  of  persons  of  a  particular  race, 
color,  religion,  sex,  familial  status,  or 
national  origin,  or  with  handicaps,  can 
or  will  result  in  undesirable 
consequences  for  the  project, 
neighborhood  or  community,  such  as  a 
lowering  of  property  values,  an  increase 
in  criminal  or  antisocial  behavior,  or  a 
decline  in  the  quality  of  schools  or  other 
services  or  facilities. 
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(a)  It  shall  be  unlawful  to  deny  any 
person  access  to  or  membership  or 
participation  in  any  multiple  listing 
service,  real  estate  brokers'  organization 
or  other  service,  organization,  or  facility 
relating  to  the  business  of  selling  or 
renting  dwellings,  or  to  discriminate 
against  any  person  in  the  terms  or 
conditions  of  such  access,  membership 
or  participation,  because  of  race,  color, 
religion,  sex.  handicap,  familial  status, 
or  national  origin. 

(b)  Prohibited  actions  under  this 
section  include,  but  are  not  limited  to: 

(1)  Setting  different  fees  for  access  to 
or  membership  in  a  multiple  listing 
service  because  of  race,  color,  religion. 
sex.  handicap,  familial  status,  or 
national  ori^n. 

(2)  Denyiii«g  or  limiting  benefits 
accruing  to  members  in  a  real  estate 
brokers'  organization  because  of  race, 
color,  religion,  sex.  handicap,  familial 
status,  or  national  origin. 

(3)  Imposing  different  standards  or 
criteria  for  membership  in  a  real  estate  . 
sales  or  rental  organization  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(4)  Establishing  geographic 
boundaries  or  office  location  or 
residence  requirements  for  access  to  or 
membership  or  participation  in  any 
multiple  listiog  service,  real  estate 
brokers'  organization  or  other  service, 
organization  or  facility  relating  to  the 
business  of  selling  or  renting  owellinqBS, 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin. 


(b)  It  shall  be  unlawful  for  any  person 
or  other  entity  whose  business  includes 
engaging  in  residential  real  estate- 
related  transactions  to  discriminate 
against  any  person  in  making  available 
such  a  transaction,  or  in  the  terms  or 
conditions  of  such  a  transaction, 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin. 

I100.11S   Wesldeimal  ral  sstala  ralrtsd 

transactions. 

The  term  residential  "real  estate- 
related  transactions"  means: 

(a)  The  making  or  purchasing  of  loans 
or  providing  other  financial  assistance — 

(1)  For  purchasing,  constructing, 
improving,  repairing  or  maintaining  a 
dwelling:  or 

(2)  Secured  by  residential  real  estate: 
or 

(b)  The  selling,  brokering  or 
appraising  of  residential  real  property. 
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(a)  It  shall  be  unlawful  for  any  person 
or  entity  whose  business  includes 
engaging  in  residential  real  estate- 
related  transactions  to  discriminate 
against  any  person  in  making  available 
loans  or  other  financial  assistance  for  a 
dwelling,  or  which  is  or  is  to  be  secured 
by  a  dwelling,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(b)  Prohibited  practices  imder  this 
section  include,  but  are  not  limited  to, 
failing  or  refusing  to  provide  to  any 
person,  in  connection  with  a  residential 
real  estate-related  transaction, 
information  regarding  the  availability  of 
loans  or  other  financial  assistance, 
application  requirements,  procedures  or 
standards  for  the  review  and  approval 
of  loans  or  financial  assistance,  or 
providing  information  which  is 
inaccurate  or  different  from  that 
provided  others,  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 


I100.12S 
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(a)  This  subpart  provides  the 
Department's  InterJMetation  of  the 
conduct  that  is  unlawful  housing 
discrimination  under  section  800  of  the 
Pair  Housing  Act 


Inttia  purdiaalnQ 


(a)  It  shall  be  unlawful  for  any  person 
or  entity  engaged  in  the  purchasing  of 
loans  or  other  debts  or  securities  which 
support  the  purchase,  construction, 
improvement  repair  or  maintenance  of  a 
dwelling,  or  which  are  secured  by 
residential  real  estate,  to  refuse  to 
purchase  such  loans,  debts,  or  securities, 
or  to  impose  different  terms  or 
conditions  for  such  purchases,  because 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 


(b)  Unlawful  conduct  under  this 
section  includes,  but  is  not  limited  to: 

(1)  Purchasing  loans  or  other  debts  or 
securities  which  relate  to,  or  which  are 
secured  by  dwellings  in  certain 
communities  or  neighborhoods  but  not 
in  others  because  of  the  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin  of  persons  in  such 
neighborhoods  or  communities. 

(2)  Pooling  or  packaging  loans  or  other 
debts  or  securities  which  relate  to,  or 
which  are  secured  by,  dwellings 
differently  because  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin. 

(3)  Imposing  or  using  different  terms 
or  conditions  on  the  marketing  or  sale  of 
securities  issued  on  the  basis  of  loans  or 
other  debts  or  securities  which  relate  to, 
or  which  are  secured  by,  dwellings 
because  of  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin. 

(c)  This  section  does  not  prevent 
consideration,  in  the  purchasing  of 
loans,  of  factors  justified  by  business 
necessity,  including  requirements  of 
Federal  law,  relating  to  a  transaction's 
financial  security  or  to  protection 
against  default  or  reduction  of  the  value 
of  the  security.  Thus,  this  provision 
would  not  preclude  considerations 
employed  in  normal  and  prudent 
transactions,  provided  that  no  such 
factor  may  in  any  way  relate  to  race, 
color,  religion,  sex.  handicap,  familial 
status  or  national  origin. 

{100.130    Dtacrlmlnatlon  in  the  taiiiia  and 
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(a)  It  shall  be  unlawful  for  any  person 
or  entity  engaged  in  the  making  of  loans 
or  in  the  provision  of  other  financial 
assistance  relating  to  the  purchase, 
construction,  improvement  repair  or 
maintenance  of  dwellings  or  which  are 
secured  by  residential  real  estate  to 
impose  different  terms  or  conditions  for 
the  availability  of  such  loans  or  other 
financial  assistance  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(b)  Unlawful  conduct  under  this 
section  includes,  but  is  not  limited  to: 

(1)  Using  different  policies,  practices 
or  procedures  in  evaluating  or  in 
determining  creditworthiness  of  any 
person  in  connection  with  the  provision 
of  any  loan  or  other  financial  assistance 
for  a  dwelling  or  for  any  loan  or  other 
financial  assistance  which  is  secured  by 
residential  real  estate  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(2)  Determining  the  type  of  loan  or 
other  financial  assistance  to  be  provided 
with  respect  to  a  dwelling,  or  fixing  the 


amount  interest  rate,  duration  or  other 
terms  for  a  loan  or  other  financial 
assistance  for  a  dwelling  or  which  is 
secured  by  residential  real  estate, 
because  of  race,  color,  religion,  sex 
handicap,  familial  status,  or  national 
origin. 


Sioaias 
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(a)  It  shall  be  unlawful  foFany  person 
or  other  entity  whose  business  includes 
engaging  in  the  selling,  brokering  or 
appraising  of  residential  real  property  to 
discriminate  against  any  person  in 
making  available  such  services,  or  in  the 
performance  of  such  services,  because 
of  race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(b)  For  the  purposes  of  this  section, 
the  term  appraisal  means  an  estimate  or 
opinion  of  the  value  of  a  specified 
residential  real  property  made  in  a 
business  context  in  connection  with  the 
sale,  rental  financing  or  refinancing  of  a 
dwelling  or  in  coimection  «vith  any 
activity  that  otherwise  affects  the 
availability  of  a  residential  real  estate- 
related  transaction,  whether  the 
appraisal  is  oral  or  writien,  or 
transmitted  formally  or  informally.  The 
appraisal  includes  all  written  conunents 
and  other  doaunents  submitted  as 
support  for  the  estimate  or  opinion  of 
value. 

(c)  Nothing  in  this  section  prohibits  a 
person  engaged  in  the  business  of 
making  or  furnishing  appraisals  of 
residential  real  property  fit>m  taking  into 
consideration  factors  other  than  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin. 

(d)  Practices  which  are  unlawful 
under  this  section  include,  but  are  not 
limited  to,  using  an  appraisal  of 
residential  real  property  in  connection 
with  the  sale,  rental,  or  financing  of  any 
dwelling  where  the  person  knows  or 
reasonably  should  know  that  the 
appraisal  improperly  takes  into 
consideration  race,  color,  religion,  sex, 
handicap,  familial  status,  or  national 
origin. 

Subpart  D— Prohibition  Against 
Discrimination  Becau— ol  Handicap 


$100,200   Purpoaa. 

The  purpose  of  this  subpart  is  to 
effectuate  sections  6  (a)  and  (b)  and  15 
of  the  Fair  Housing  Amendments  Act  of 
1988. 

§100.201    Definitions. 

As  used  in  this  subpart: 

"Accessible",  when  used  with  respect 
to  the  public  and  common  use  areas  of  a 
building  containing  covered  multifamily 
dwellings,  means  that  the  public  or 


common  use  areas  of  the  building  can  be 
approached,  entered,  and  used  by 
individuals  with  physical  handicaps. 
"Hie  phrase  "readily  accessible  to  and 
usable  by"  is  synonymous  with 
accessible.  A  public  or  common  use  area 
that  complies  with  the  appropriate 
requirements  of  ANSI  A117.1-1986  or  a 
comparable  standard  is  "accessible" 
within  the  meaning  of  this  paragraph. 

"Accessible  route"  means  a 
continuous  unobstructed  path 
connecting  accessible  elements  and 
spaces  in  a  building  or  within  a  site  that 
can  be  negotiated  by  a  person  with  a 
severe  disability  using  a  wheelchair  and 
that  is  also  safe  for  and  usable  by 
people  with  other  disabilities.  Interior 
accessible  routes  may  include  corridors, 
floors,  ramps,  elevators  and  lifts. 
Exterior  accessible  routes  may  include 
parking  access  aisles,  curb  ramps, 
walks,  ramps  and  lifts.  A  route  that 
complies  Mnth  the  appropriate 
requirements  of  ANS^  A117.1-19e6  or  a 
comparable  standard  is  an  "accessible 
route". 

"ANSI  All7.1-ig8B"  means  tiie  1986 
edition  of  the  American  National 
Standard  for  buildings  and  facilities 
providing  accessibility  and  usability  for 
physically  handicapped  people.  This 
incorporation  by  reiference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  fiom  American  National 
Standards  Institute.  Inc.  1430 
Broadway,  New  Yoric  New  York  lOOia 
Copies  may  be  inspected  at  the 
Department  of  Housing  and  Urban 
Development  451  Seventii  Street  S.W^ 
Room  10278,  Washington.  D.C  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  N.W..  Room  8401,  Washington. 
D.C 

"Building"  means  a  structure,  facility 
or  portion  thereof  that  contaiiu  or 
serves  one  or  more  dwelling  units. 

"Building  entrance  on  an  accessible 
route"  means  an  accessible  entrance  to 
a  building  that  is  coiuiected  by  an 
accessible  route  to  public  traruportalion 
stops,  to  accessible  parking  and 
passenger  loading  zones,  or  to  public 
streets  or  sidewalks,  if  available.  A 
building  entrance  that  complies  with 
ANSI  A117.1-1988  or  a  comparable 
standard  complies  with  the 
requirements  of  this  paragraph. 

"Common  use  areas"  means  rooms. 
spaces  or  elements  inside  or  outside  of  a 
building  that  are  made  available  for  the 
use  of  residents  of  a  building  or  the 
guests  thereof.  These  areas  include 
hallways,  lounges,  lobbies,  laundry 
rooms,  refuse  rooms,  mail  rooms. 
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among  and  between  buildings. 

"ControllM)  tubatanca"  means  any 
drug  or  other  substance,  or  immediala 
pracursor  inchidad  in  tba  deTinition  in 
section  102  of  the  CoatroUed  Subatances 
Act  (21  U^C  802}. 

"Covarad  multilamily  dwellinfs" 
means  buildings  consisting  of  4  or  more 
dwelling  units  if  such  buildings  have  one 
or  more  elevators;  and  ground  floor 
dwelling  unita  in  other  buildings 
consisting  of  4  or  more  dwelling  units. 

"Dwelling  unit"  means  a  single  unit  of 
residence  for  a  family  or  one  or  more 
persons.  Examples  of  dwelling  units 
include:  a  single  family  home:  an 
apartment  unit  within  an  apartment 
building:  and  in  other  types  of  dwellings 
in  which  sleeping  accommodations  are 
provided  but  toileting  or  cooking 
facilities  are  shared  by  occupants  of 
more  than  one  room  or  portion  of  the 
dwelling,  rooms  in  which  people  sleep. 
Examples  of  the  latter  include  dormitory 
rooms  and  sleeping  accommodations  in 
shelters  intended  for  occupancy  as  a 
residence  for  homeless  persons. 

"Entrance"  meena  any  acceaa  point  to 
a  building  or  portion  of  a  building  used 
by  residents  for  the  purpoee  of  entering. 

"Exterior"  mesne  all  areaa  of  the 
premiaea  outside  of  an  individeal 
dwelling  unit. 

"Firat  occupancy"  aieena  a  building 
that  has  never  before  been  used  for  eny 
porpoae. 

"Ground  floor"  leeena  a  floor  of  a 
buildins  with  a  building  entrance  on  en 
acoeaaibia  route.  A  building  may  have 
more  than  ooe  ground  floor. 

"Handicap"  mesne,  with  raapect  to  e 
person,  a  physical  or  mental  iaapainnent 
which  substantislly  limits  one  or  more 
mmior  life  activitiea:  a  record  of  such  an 
impairment  or  being  regarded  aa  having 
such  an  impairment.  This  term  does  not 
include  current,  illegsl  use  of  or 
sddiction  to  a  controUad  substance.  For 
purpoaes  of  this  part  an  individual  shell 
not  be  considered  to  have  a  handicap 
aolely  because  that  Individusl  is  a 
tranavestite.  As  used  in  this  definition: 

(s)  "Physical  or  mental  impeirment" 
includes: 

(1)  Any  physiologies!  disorder  or 
condition,  cosmetic  disftgurenient.  or 
enetomical  loss  sfhcting  one  or  more  of 
the  following  body  svstena: 
Neuiological:  muacuioakeletel:  spedel 
sense  organs:  respiratory,  including 
speech  organs:  cardiovascular 
reproductivr.  disgestlve:  genito-erinsry: 
hemic  and  lymphatic  sldn:  and 
endocrine:  or 

(2)  Any  mental  or  paychoiogical 
disorder,  such  es  mental  reterdetioa 
organic  brain  syndrome,  emotioaal  or 
mental  iUneaa.  and  specific  leeralnf 


disebilibes.  The  term  ''physical  or 
mental  impeiiment"  includes,  but  is  not 
limited  ta  such  diseases  and  conditions 
aa  orthopedic  visual  speech  and 
hearing  impairments,  cerebral  palsy, 
autism,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease. 
disbetes.  Human  Immunodeficiency 
Virus  infection,  mental  retardation, 
emotional  illness,  drug  addiction  (other 
than  addiction  caused  by  current,  illegal 
use  of  a  controlled  substance)  and 
alcoholism. 

(b)  "Msjor  bfe  activities"  means 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking. 
seeing,  hearing,  speaking,  breathing, 
learning  and  working. 

(c)  "Has  a  record  of  such  en 
impairment"  mesne  has  a  history  of.  or 
has  been  misdassiried  as  having,  a 
mental  or  physical  impairment  that 
substantiaily  limita  one  or  more  maior 
life  activities. 

(d)  "Is  regerded  es  having  en 
impairment"  meena: 

(1)  Haa  a  physical  or  mentsi 
impeirment  that  does  not  substantially 
limit  one  or  aaore  ma^or  life  activities 
but  thst  is  treated  by  another  persm  es 
constituting  such  a  braitation: 

(2)  Haa  a  physical  or  mental 
Impaifment  that  substantially  limits  one 
or  mere  ms^or  life  edivities  only  as  a 
result  of  the  sttitudes  of  other  toward 
such  impairment:  or 

(3)  Haa  none  of  the  impaiments 
defined  in  peragraph  (a)  of  this 
definition  but  is  treeted  by  snother 
person  es  heving  such  an  impainnent 

"Interior^  meena  the  spaces,  parts, 
components  or  elements  of  en  individual 
dwelling  unit. 

I^lodification"  meens  any  change  to 
the  public  or  common  use  areas  of  a 
building  or  any  change  to  a  dwelling 
unit. 

"Premiaea"  means  the  interior  or 
exterior  speces.  perts.  components  or 
elements  of  e  building,  including 
individual  dwelling  units  and  the  public 
and  common  use  areas  of  s  building. 

"Public  use  sress"  means  interior  or 
exterior  looaM  or  naces  of  s  building 
thst  era  Bseds  avaiUbla  to  the  ganeral 
public  Public  uae  may  be  provided  et  e 
building  that  is  privstely  or  peblidy 
owned. 

"Site"  means  s  parcel  of  land 
bounded  by  a  property  line  or  e 
designated  portion  of  a  public  right  or 
way. 
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any  buyer  or  renter  because  of  a 
handicap  of— 

(1)  That  buyer  or  renter, 

(2)  A  person  residing  in  or  intending  to 
reside  in  that  dwelling  after  it  is  so  sold, 
rented,  or  made  available:  or 

(3)  Any  person  associated  with  that 
person. 

(b)  It  shsH  be  unlawful  to  discriminate 
against  any  person  in  the  terms, 
conditions,  or  privileges  of  the  sale  or 
rental  of  a  dwelling,  or  in  the  provision 
of  services  or  facilities  in  connection 
with  such  dwelling,  because  of  a 
handicap  of — 

(1)  That  buyer  or  renter 

(2)  A  person  residing  in  or  intertding  to 
reside  in  that  dwelling  after  it  is  so  sold, 
rented  or  made  available:  or 

(3)  Any  person  associated  with  that 
person. 

(c)  It  shall  be  unlawful  to  make  an 
inquiry  to  determine  whether  an 
applicant  for  a  dwelling,  a  person 
intending  to  reside  in  that  dwelling  after 
it  is  so  sold,  rented  or  made  available,  or 
any  person  associated  with  that  person, 
has  a  handicap  or  to  make  inquiry  as  to 
the  nature  or  severity  of  a  handicap  of 
such  a  person.  However,  this  paragraph 
does  not  prohibit  the  following  inquiries, 
provided  these  inquiries  are  made  of  all 
applicants,  whether  or  not  they  have 
handicaps: 

(1)  Inquiry  into  an  applicant's  ability 
to  meet  the  requirements  of  ownership 
or  tenancy: 

(2)  Inquiry  to  determine  whether  an 
appticant  is  qualified  for  a  dwelling 
availebie  only  to  persons  with 
handicaps  or  to  persons  with  a 
particular  type  of  handicap; 

(3)  Inquiry  to  determine  whether  an 
applicant  for  a  dwelling  is  qualified  for  e 
priority  available  to  persona  with 
handicapa  or  to  persons  with  a 
particular  type  of  handicap: 

(4)  Inquiring  whether  en  applicant  for 
a  dwelling  is  a  current  illegal  abuser  or 
addict  of  a  conbt>lled  substance: 

(5)  Inquiring  whether  an  applicant  has 
been  convicted  of  the  illegal 
manufacture  or  distribution  of  a 
controlled  subetsnce. 

(d)  Nothing  in  this  subpert  requires 
that  a  dwelling  be  made  available  to  an 
individual  whoae  tenancy  would 
constitute  a  direct  threat  to  the  health  or 
safety  of  other  individuals  or  whose 
tenancy  would  result  in  substantial 
physical  damage  to  the  property  of 
othen. 

Reaseeebte  modi 
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(s)  It  sbsll  be  onlewful  to  discriminste 
In  the  sals  or  renteL  or  to  otherwise 
make  eaevaileble  or  deny,  e  dwelling  to 


(a)  It  shall  be  unlawful  for  any  person 
to  refuse  to  permit,  at  the  expenae  of  a 
handicapped  person,  reasonable 


modifications  of  existing  premises, 
occupied  or  to  be  occupied  by  a 
handicapped  person,  if  the  proposed 
modincations  may  be  necessary  to 
afford  the  handicapped  person  full 
enfoyment  of  the  premises  of  a  dwelling. 
In  the  case  of  a  rental,  the  landlord  may. 
where  it  is  reasonable  to  do  so, 
condition  permission  for  a  modification 
on  the  renter  agreeing  to  restore  the 
interior  of  the  premises  to  the  condition 
that  existed  before  the  modification, 
reasonable  wear  and  tear  excepted  The 
landlord  may  not  increase  for 
handicapped  persons  any  customarily 
required  seauity  deposit.  However, 
where  it  is  necessary  in  order  to  ensure 
with  reasonable  certainty  that  funds  will 
be  available  to  pay  for  the  restorations 
at  the  end  of  the  tenancy,  the  landlord 
may  negotiate  as  part  of  such  a 
restoration  agreement  a  provision 
requiring  that  the  tenant  pay  into  an 
interest  bearing  escrow  account,  over  a 
reasonable  period,  a  reasonable  amount 
of  money  not  to  exceed  the  cost  of  the 
restorations.  The  interest  in  any  such 
account  shall  accrue  to  the  benefit  of  the 
tenant. 

(b)  A  landlord  may  condition 
permission  for  a  modification  on  the 
renter  providing  a  reasonable 
description  of  the  proposed 
modifications  as  well  as  reasonable 
assurances  that  the  work  will  be  done  in 
a  workmanlike  manner  and  that  any 
required  building  permits  will  be 
obtained 

(c)  The  application  of  paragraph  (a)  of 
this  section  may  be  illustrated  by  the 
following  examples: 

Example  (1):  A  tenant  with  a  handicap 
aslu  his  or  her  landlord  for  permission  to 
install  grab  bars  in  the  bathroom  at  his  or  her 
owm  expense.  It  is  necessary  to  reinforce  the 
walls  with  bloclung  l>etween  studs  in  order  to 
affix  the  grab  bars.  It  is  unlawful  for  the 
landlord  to  refuse  to  permit  the  tenant,  at  the 
tenant's  own  expense,  from  making  the 
modifications  necessary  to  add  the  grab  bars. 
However,  the  landlord  may  condition 
permission  for  tlie  modification  on  the  tenant 
agreeing  to  restore  the  bathroom  to  the 
condition  that  existed  before  the 
modification,  reasonable  wear  and  tear 
excepted.  It  would  be  reasonable  for  the 
landlord  to  require  the  tenant  to  remove  the 
grab  bars  at  the  end  of  the  tenancy.  The 
landlord  may  also  reasonably  require  that  the 
wall  to  wfatdi  the  grab  bars  are  to  be 
attached  be  repaired  and  restored  to  its 
original  condition,  reasonable  wear  and  tear 
excepted.  However,  it  would  be  unreasonable 
for  the  landlord  to  require  the  tenant  to 
remove  the  blocking,  since  the  reinforced 
walls  will  not  interfere  in  any  way  with  the 
landlord's  or  the  next  tenant's  use  and 
enjoyment  of  the  premises  and  may  be 
needed  by  some  future  tenant 

Example  f2J:  An  applicant  for  rental 
housing  has  a  child  who  uses  a  wrfaeelchair. 


The  bathroom  door  in  the  dwelling  unit  is  too 
narrow  to  permit  the  wheelchair  to  pass.  The 
applicant  aslis  the  landlord  for  permission  to 
%viden  the  doorway  at  the  applicant's  own 
expense.  It  is  unlawful  for  the  landlord  to 
refuse  to  pennit  the  applicant  to  make  the 
modification.  Further,  the  landlord  may  not, 
in  usual  circumstances,  condition  permission 
for  the  modification  on  the  applicant  paying 
for  the  doorway  to  be  narrowed  at  the  end  of 
the  lease  because  a  tvider  doorway  will  not 
interfere  with  the  landlord's  or  the  next 
tenant's  use  and  enjoyment  of  the  premises. 

(a)  It  shall  be  unla«vful  for  any  person 
to  refuse  to  make  reasonable 
accommodations  in  rules,  policies, 
practices,  or  services,  when  such 
accommodations  may  be  necessary  to 
afford  a  handicapped  person  equal 
opportimity  to  use  and  enjoy  a  dwelling 
unit  including  public  and  common  use 
areas. 

(b)  The  application  of  this  section  may 
be  illustrated  by  the  following  examples: 

Example  (Ip  A  blind  applicant  for  rental 
housing  wants  live  in  a  dwelling  unit  with  a 
seeing  eye  dog.  The  building  has  a  "no  pets" 
policy.  It  is  a  violation  of  i  100.2M  for  the 
owner  or  manager  of  the  apartment  complex 
to  refuse  to  permit  the  applicant  to  bve  in  the 
apartment  with  a  seeing  eye  dog  because, 
without  tiie  seeing  eye  dog.  Ilie  lilind  person 
will  not  have  an  equal  opportunity  lo  use  and 
enjoy  a  dwelling. 

Example  (2):  nt>gress  Gardens  is  a  300  unit 
apartment  oonplex  with  450  parking  spaces 
which  are  availabte  to  tenants  and  guests  of 
Progress  Gardens  on  a  "first  come  first 
served"  baSia.  |ohn  appbes  for  ho«ising  in 
Prograss  Gardens.  John  is  mobility  impaired 
and  is  unable  to  walk  more  than  a  short 
distance  and  therefore  requests  that  a 
parking  space  near  his  unit  be  reserved  for 
him  so  he  will  not  have  to  walk  very  far  to 
get  to  his  apartment  It  is  a  violation  of 
f  100.204  fbr  die  owner  or  manager  of 
Progress  Gardens  to  refuse  to  make  this 
accommodatkm.  Without  a  reserved  space. 
John  might  be  unable  to  live  in  Progress 
Gardens  at  all  or,  when  he  has  to  park  in  a 
space  far  from  his  unit  might  have  great 
difficulty  getting  itom  his  car  to  his  apartment 
unit  The  accommodation  therefore  is 
necessary  to  afford  John  on  equal  opportunity 
to  use  and  enjoy  a  dwelling.  Tlie 
accommodation  is  reasonable  because  it  is 
feasible  and  practical  under  the 
circumstances. 

i  lOOilOS   Oaaign  and  eonslnictlon 


(a)  Covered  multifamily  dwellings  for 
firat  occupancy  after  March  13. 1991 
shall  be  designed  and  constructed  to 
have  at  least  one  building  entrance  on 
an  accessible  route  unless  it  is 
impractical  to  do  so  because  of  the 
terrain  or  unusual  characteristics  of  the 
site.  For  purposes  of  this  section,  a 
covered  multifamily  dwelling  shall  be 
deemed  to  be  designed  and  constructed 


for  firat  occupancy  on  or  before  March 
13. 1991  if  they  are  occupied  by  that  date 
or  if  the  last  building  permit  or  renewal 
thereof  for  the  covered  multifamily 
dwellings  is  issued  by  a  State.  County  or 
local  government  on  or  before  January 
13. 1990.  The  burden  of  establishing 
impracticality  beceuse  of  terrain  or 
unusual  site  characteristics  is  on  the 
person  or  persons  who  designed  or 
constructeid  the  bousing  facility. 

(b)  The  application  of  paragraph  (a)  of 
this  section  may  be  illustrated  by  the 
following  examples: 

Example  (Ip  A  real  estate  devetoper  plans 
lo  construct  six  covered  multifamily  dvveiling 
units  on  a  site  nvith  a  hilly  terrain.  Because  of 
the  tenain.  it  will  be  necessary  to  chmb  a 
kmg  and  steep  stairway  in  order  lo  enter  the 
dwellings.  Since  there  is  no  practical  way  lo 
provide  an  aoceasilile  route  lo  any  of  the 
dwellings,  one  need  not  be  provided. 

Example  (2):  A  real  estate  developer  plans 
to  ooastrad  a  building  oonsisling  of  10  units 
of  multifamily  housing  on  a  waterfroat  site 
that  floods  faequently.  Because  of  diis 
unusual  characteristic  of  the  site,  the  builda 
plans  to  construct  the  building  on  stihs.  H  is    , 
customary  for  housing  in  the  geographic  area 
where  the  site  is  located  to  be  iMdh  on  stilts. 
The  housing  may  lawfully  be  ooostructed  oa 
the  proposed  site  oa  stilts  even  tbongh  this 
means  thai  there  will  be  no  practical  way  to 
provide  an  accessible  route  to  the  building 
entrance. 

Examf^  (3p  A  real  estole  de»cloper  plans 
lo  oonstrnd  a  aulUbmily  housing  fadUly  on 
a  particHlar  site.  The  developer  would  like 
the  fadbty  to  be  built  on  Ifae  site  lo  contain 
as  many  amis  as  possible  Because  of  the 
confignratiaa  and  tenain  of  die  site,  it  is 
possible  to  uwsUact  a  building  with  lOS  units 
on  die  site  provided  the  site  dnes  not  hove  aa 
accessible  route  leading  to  tlie  bwkling 
entrance,  it  is  also  poasible  to  umsliucJ  a 
buihlii«  on  the  site  with  an  accessible  route 
leading  tothe  buildmg  enlranoe.  However, 
such  a  building  would  have  no  man  than  100 
dwelling  units.  The  building  to  be  oonstrucled 
on  the  site  must  have  a  building  entrance  oa 
an  accessible  route  because  it  is  not 
impractical  to  provide  sudi  an  entrance 
because  of  the  terrain  or  unusual 
characteristics  of  the  site. 

(c)  All  covered  multifamily  dwellings 
for  fint  occupancy  after  March  13. 1991 
with  a  building  entrance  on  an 
accessiUe  route  shall  be  designed  and 
constructed  in  sudi  a  manner  that — 

(1)  The  public  and  common  use  areas 
are  readily  accessible  to  and  uaaUe  by 
handicapped  persons; 

(2)  All  the  doore  designed  to  allow 
passage  into  and  wittei  all  premises  are 
sufficiently  wide  to  allow  passage  by 
handicapped  persons  in  wheelchairs: 
and 

(3)  All  premises  within  covered 
miiltifomily  dwelling  units  contain  the 
following  features  of  adaptable  design: 
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(i)  An  accsMibie  rtNile  into  and 
through  the  covered  dwelling  unit: 

(ii)  Light  swilcbea.  electrical  outlets, 
Ihermofttatt,  and  other  environmental 
control*  in  accesaible  locations; 

(iii)  Reinforcenents  in  bathroom  walls 
to  allow  later  installation  of  grab  bars 
around  the  toilet  tub,  shower,  stall  and 
shower  seal,  where  such  facilitias  at* 
provided:  and 

(iv)  Usable  kitchens  and  bathrooms 
such  that  an  individual  in  a  wheelchair 
can  maneuver  about  the  space. 

(d)  The  application  of  paragraph  (c)  of 
this  section  may  be  illustrated  by  the 
following  examples: 

Example  (1/:  A  developer  plan*  to 
contlruci  ■  100  unit  condomiaium  apartment 
building  with  one  elevator.  In  accordance 
with  paraip^ph  (a),  the  building  has  at  least 
one  acc^Mibie  route  leading  to  an  accessible 
entrance  All  100  units  are  covered 
multifamity  dwelling  units  and  they  all  must 
be  designed  and  constructed  %o  that  they 
comply  wiih  the  accessibility  requirements  of 
paragraph  (c|  of  Ihi*  aection. 

Examph  (2):  A  developer  plans  to 
construct  30  garden  apartments  in  a  three 
story  building  The  iMiildlng  will  not  have  an 
elesBtof.  The  building  will  have  one 
aooessible  entrance  which  will  be  on  the  first 
floor.  Since  the  building  does  not  have  an 
elevator,  only  the  "ground  floor"  units  are 
covered  muitifamily  units.  The  "ground  floor" 
is  the  first  fktor  because  that  is  the  floor  that 
has  an  accessible  entrance.  All  of  the 
dwelling  units  on  the  first  floor  must  meet  the 
accessibility  requirements  of  paragraph  (c|  of 
this  sectioa  and  must  have  access  to  at  least 
one  of  eadi  type  of  pobHc  or  common  use 
area  avsilabto  for  residents  In  the  tMiilding. 

(e)  Compliance  with  the  appropriate 
requirements  of  ANSI  A117  l-IWO 
suffices  to  satisfy  the  requireatents  of 
para^apk  (cNS)  of  this  section. 

(f)  Coiil|>U«nce  with  a  duly  enacted 
law  of  a  Skate  or  unit  of  general  local 
govcmment  that  includes  the 
requireaenis  of  paragraphs  (a)  and  (c) 
of  this  section  satisfies  the  requirements 
of  paragraphs  (a)  aod  (c)  of  this  section. 

(gKD  It  Is  tha  policy  of  HUD  to 
encourage  Slates  and  units  of  general 
local  government  to  include,  in  their 
existing  procedures  for  the  review  and 
approval  of  newly  constructed  covered 
muitifamily  dwellings,  deteiminatlowa  as 
to  whether  the  design  and  constrwrtion 
of  such  dwelhngs  are  consistent  with 
paragraphs  (a)  and  (c)  of  this  section. 

(2)  A  Slate  or  unM  of  general  local 
government  may  revtow  and  appove 
newly  coaalmcftad  aMltifamily  dwetlings 
for  the  purpose  of  asking 
deteradnatioaa  as  to  whether  Iks 
requireoMnto  of  pasagrapha  (a)  and  |c) 
of  this  section  are  met. 

(h)  Delarainalioaa  of  coapliaaca  or 
noncompliance  by  a  Stale  or  a  tail  of 
genaral  lacal  govemmsru  i 


paragraph  (f)  or  (g)  of  this  section  are 
nol  conclusive  in  enforcement 
proceedings  under  the  Fair  Housing 
Amendments  Act. 

(i)  This  subpart  does  not  invalidate  or 
limit  any  law  of  a  State  or  political 
subdivision  of  a  State  that  requires 
dwellings  to  be  designed  and 
constructed  in  a  manner  that  affords 
handicapped  persoru  greater  access 
than  is  required  by  this  subpart 

Subpart  E— Houaing  for  OMer  Peraons 
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The  purpose  of  this  subpart  is  to 
effectuate  the  exemption  ui  the  Fair 
Housing  Amendments  Act  of  1988  that 
relates  to  housing  for  older  persons. 


I100J01 

(s)  The  provisions  regarding  familial 
status  in  this  part  do  not  apply  to 
housing  which  satisfles  the  requirements 
of  if  100.302. 100.303  or  i  100.304. 

(b)  Nothing  in  this  part  limits  the 
applicability  of  any  reasonable  local. 
Stale,  or  Federal  restrictions  regarding 
the  maximum  number  of  occupants 
permitted  to  occupy  a  dwelling. 


Hm  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  provided  under  any  Federal  or 
State  program  that  the  Secretary 
determines  is  specifically  designed  and 
operated  to  assist  elderly  persons,  as 
defined  in  the  Slate  or  Federal  prograaL 


flOOLSai    tZort 

(s)  Tha  provisions  regarding  faaiilial 
stattM  In  this  part  shall  not  spply  to 
housing  intended  for.  and  solely 
occupied  by.  persoiu  82  years  of  age  or 
older.  Housing  satisfies  the 
requirements  of  this  section  even 
though: 

(1)  Then  an  persons  residing  in  such 
housing  oo  September  13. 1888  who  are 
under  62  years  of  age.  provided  thai  all 
new  occupants  are  paraons  02  yean  of 
afsor  oldsr 

(2)  lYiere  are  snoocapied  uitits. 
provided  that  such  anits  ara  resenfed  for 
occupancy  by  persons  82  yeara  of  age  or 
over 

(3)  Then  an  units  occupied  by 
employees  of  the  housing  (and  faaiily 
mcmbera  residing  in  the  same  unit)  who 
are  under  02  years  of  age  provided  they 
perform  substantial  dutiea  directly 
related  to  the  management  or 
maintenance  of  the  housioo. 

(b)  The  following  examples  iUustrale 
the  application  of  paragraph  (a)  of  this 
section: 

£xaMMp4r  ri/- M>"  "ad  Mary  spyty  for 
I  St  Iks  Vista  Hetfkis  spartaMal 


complex  which  is  an  elderly  housing  complex 
op4>raled  for  persons  62  years  of  age  or  older. 
|ohn  IS  62  years  of  age.  Mary  is  59  years  of 
age  If  Vista  Heights  wishes  to  retain  its  "62 
or  over"  exemption  it  must  refuse  to  rent  to 
|ohn  and  Mary  becasse  Mary  is  under  82 
years  of  age.  However,  if  Vista  Heights  does 
rent  to  |ohn  and  Msry.  it  might  qualify  for  the 
"55  or  over"  exemption  in  i  lOaSM. 

Examph  121:  The  Blueberry  Hill  retirement 
community  has  100  dwelling  units.  On 
September  13. 1986. 15  units  were  vacant  and 
35  units  were  occupied  with  at  least  one 
person  who  is  under  62  years  of  age.  The 
remaining  SO  units  were  occupied  by  persons 
who  were  all  62  years  of  age  or  older. 
Blueberry  Hill  can  qualify  for  the  "62  or  over" 
exemption  as  long  as  all  units  that  were 
occupied  after  September  13.  1fl68  are 
occupied  by  persons  who  were  62  years  of 
age  or  older.  The  people  under  62  in  the  35 
units  previously  described  need  not  be 
required  to  leave  for  Biuet>erTy  Hill  to  qualify 
for  the  "62  or  over"  exemption.  ^ 

f  100.304    55  or  ever  houskig. 

(a)  The  provisions  regarding  familial 
status  shall  not  apply  to  housing 
intended  and  operated  for  txxupancy  by 
at  least  one  person  55  years  of  age  or 
older  per  unit.  Provided  That  the 
housing  satisfies  the  requirements  of 
i  100.304  (b)(1)  or  (b)(2)  and  the 
requirements  of  |  iao.3iM(c). 

(b)(1)  The  housing  facility  has 
significant  facilities  and  services 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons.  "Significant  facilities  and 
services  specifically  designed  to  meet 
the  physical  or  social  needs  of  older 
persoas"  include,  but  are  not  linuted  to. 
social  and  recreational  programs, 
continuing  education,  information  and 
counseling,  recreational,  homemaker. 
outside  maintenance  and  referral 
services,  an  accessible  physical 
envirofunent  emergency  and  preventive 
health  care  of  programs,  congregate 
dining  facihties.  transportation  to 
facilitate  access  to  social  serxices.  and 
services  designed  to  encourage  and 
assist  residents  to  use  the  services  and 
facilities  available  to  them  (the  housing 
facility  need  aol  have  all  of  these 
features  to  qualify  for  the  exemption 
under  this  subparagraph):  or 

(2)  It  is  not  practicable  to  provide 
significant  facilities  and  services 
designed  to  meet  the  physical  or  social 
needs  of  older  persons  and  the  housing 
facility  is  necessary  to  provide 
important  housing  npfortnrttties  for 
older  persona.  In  order  to  satisfy  this 
paragraph  (b)(2)  of  this  section  the 
owner  or  manager  of  the  housing  facility 
must  demonstrate  through  credible  and 
obiective  evidence  that  the  provision  of 
significant  facilities  snd  services 
dni^Md  to  meet  the  physical  or  social 


needs  of  oUer  persons  would  result  in 
depriving  older  persons  in  the  relevant 
geographic  area  of  needed  and  desired 
housing.  The  following  factors,  among 
othere,  are  relevant  in  meeting  the 
requirements  of  this  paragraph  (b)(2)  of 
this  section — 

(i)  Whether  the  owner  or  manager  of 
the  housing  facility  has  endeavored  to 
provide  sl^ificant  facilities  and 
services  designed  to  meet  the  physical 
or  social  needs  of  older  persons  either 
by  the  owner  or  by  some  other  entity. 
Demonstrating  that  such  services  and 
facilities  are  expensive  to  provide  is  not 
alone  sufficient  to  demonstrate  that  the 
provision  of  such  services  is  not 
practicable. 

(ii)  The  amount  of  rent  charged,  if  the 
dwellings  are  rented,  or  the  price  of  the 
dwellings,  if  they  are  offered  for  sale. 

(iii)  The  income  range  of  the  residents 
of  the  housing  facility. 

(iv)  The  demand  fbr  housing  for  older 
persons  in  the  relevant  geographic  area. 

(v)  The  range  of  housing  choices  for 
older  persons  within  the  relevant 
geographic  area. 

(vi)  The  availability  of  other  similarly 
priced  housing  for  older  persons  in  the 
relevant  geographic  area.  If  similarly 
priced  housing  for  older  persons  «vith 
significant  fatalities  and  services  is 
reasonably  available  in  the  relevant 
geographic  area  then  the  housing  facility 
does  not  meet  the  requirements  (rf  this 
paragraph  (b)(2)  of  this  section. 

(vii)  The  vacancy  rate  of  the  housing 
facility. 

(cHl)  At  least  80%  of  the  units  In  the 
housing  facility  are  occupied  by  at  least 
one  person  55  yeara  of  age  or  older  per 
unit  except  that  a  newly  constructed 
housing  facility  for  firat  occupancy  after 
March  12. 1988  need  not  comply  svith 
this  paragraph  (c)(1)  of  this  section  until 
25%  of  the  units  in  the  facility  are 
occupied:  and 

(2)  The  owner  or  manager  of  a  housing 
facility  publishes  and  sdberes  to 
policies  and  procedures  which 
demonstrate  an  intent  by  the  owner  or 
manager  to  provide  housing  for  penons 
55  yeara  of  age  or  older.  The  following 
factore,  among  othera,  are  relevant  in 
determining  whether  the  owner  or 
manager  of  a  housing  facility  has 
complied  with  the  requirements  of  this 
paragraph  (c)(2)  of  this  section: 

(i)  The  maimer  in  which  the  housing 
facility  is  described  to  prospective 
residents. 

(ii)  The  nature  of  any  advertising 
designed  to  attract  prospective 
residents. 

(iii)  Age  verification  procedures. 

(iv)  Lease  provisions. 

(v)  Written  rules  and  regulations. 


(vi)  Actual  practices  of  the  owner  or 
manager  in  enforcing  relevant  lease 
provisions  and  relevant  rules  or 
regulations. 

(d)  Housing  satisfies  the  requirements 
of  this  section  even  thou^: 

(1)  On  September  13. 1988.  under  80% 
of  the  occupied  units  in  the  housing 
facility  are  occupied  by  at  least  one 
person  55  yeara  of  age  or  older  per  unit, 
provided  that  at  least  80%  of  the  units 
that  are  occupied  by  new  occupants 
after  September  13, 1988  are  occupied  by 
at  least  one  person  55  yeara  of  age  or 
older. 

(2)  There  are  unoccupied  units, 
provided  that  at  least  80%  of  such  units 
are  reserved  for  occupancy  by  at  least 
one  person  55  yeara  of  age  or  over. 

(3)  There  are  units  occupied  by 
employees  of  the  housing  (and  family 
membera  residing  in  tfie  same  imit)  who 
.are  imder  55  yeara  of  age  provided  they 
perform  substantial  duties  directly 
related  to  the  management  or 
maintenance  of  the  housing. 

(e)  The  application  of  this  section  may 
be  iUustrated  by  the  following  examples: 

Example  1:  A.  Jofan  and  Maiy  apply  fbr 
housing  at  the  Valley  Heights  apartment 
complex  which  is  a  100  andt  housing  complex 
that  is  operated  for  persoas  S5  years  of  age  or 
older  in  accordance  with  all  dw  requirements 
of  this  section.  John  is  SO  years  of  age.  Mary 
is  SO  years  of  age.  ES^ty  (80)  units  are 
occupied  by  at  least  one  person  who  is  55 
years  of  age  or  older.  Eighteen  (18)  units  are 
occupied  exclusively  by  persons  liAto  are 
nader  55.  Among  the  units  occupied  by  new 
occupants  after  Septeadier  13, 1908  wen  18 
units  occupied  exdusively  by  persons  who 
are  under  55.  Two  (2)  units  are  vacant  At  die 
time  John  and  Mary  apply  for  housing,  Valley 
Heights  qualifies  for  the  "55  or  over" 
exemption  because  82%  of  the  occupied  units 
(80/98)  at  Valley  Heists  are  occupied  by  at 
least  one  person  55  years  old  or  older.  If  )ohn 
and  Mary  are  accepted  for  occupancy,  then 
81  out  of  the  90  occnpied  units  (82%)  will  be 
occupied  by  at  least  one  person  who  is  55 
years  of  age  or  older  and  Valley  Heights  will 
continue  to  qualify  fbr  the  "56  or  ovcr^ 
exemption. 

B.  If  only  78  out  of  the  98  occupied  units 
had  been  occupied  by  at  least  one  perM»  55 
years  of  age  or  older.  Valley  Heists  would 
still  qualify  for  the  exemptioo.  but  could  not 
rent  to  )olin  or  Maiy  if  they  were  both  under 
55  without  losing  tlw  exemption. 

Example  Z  Green  Meadow  is  a  1,000  unit 
retirement  oooununify  that  provides 
significant  facilities  and  services  spedficaUy 
designed  to  meet  the  physical  or  social  needs 
of  older  persons.  On  September  13, 1988, 
Green  Mesdow  published  and  thereafter 
adhered  to  policies  and  procedures 
demonstrating  an  intent  to  provide  housing 
for  persons  55  years  of  age  or  older.  On 
September  13. 1088, 100  units  were  vacant 
and  300  units  were  occupied  onfy  by  people 
who  were  under  56  years  old.  Consequentfy. 
on  September  13. 1988  67%  of  the  Green 
Mesdow's  occupied  units  (600  out  of  900) 


were  occupied  by  at  at  least  one  person  55 
years  of  age  or  dder.  Under  psragraph  (d)(1) 
of  this  section.  Green  Meadow  qualifies  for 
the  "55  or  over"  exemption  even  tbongh.  on 
Septeml>er  13, 1988,  under  80%  of  the 
occupied  units  in  the  bousing  facility  were 
occupied  by  at  least  one  person  SS  years  of 
age  or  older  per  unit  provided  that  at  least 
80%  of  the  units  that  wen  occupied  after 
September  13, 1988  are  occupied  by  at  least 
one  person  55  years  of  age  or  older.  Under 
paragraph  (d)  of  this  section.  Green  Meadow 
qualifies  for  the  "55  or  over"  exemption,  even 
thou^  it  has  unoccupied  units,  provided  that 
at  least  80%  of  its  unoccupied  units  are 
reserved  for  occupancy  by  at  least  one 
person  SS  years  of  age  or  over. 

Examph  3:  Watertont  Gardens  is  a  200 
unit  housing  Eadlity  to  be  constraded  after 
March  12, 1900.  The  owner  and  manager  of 
Waterfront  Gardens  intends  to  operate  the 
new  fadlify  in  accordance  with  the 
requirements  of  diis  section.  Waterfront 
Gardens  need  not  oompfy  with  the 
requirement  in  paragraph  (cNl)  of  diis  section 
that  at  least  80%  of  tte  occupied  uniu  be 
occupied  by  at  least  one  person  55  years  of 
age  or  older  per  unit  un/i/ SO  units  (25%)  are 
occupied.  When  the  SOIh  unit  is  occupied, 
then  80%  of  the  SO  ooaqiied  units  (/.c  40 
units)  must  be  occupied  by  at  least  one 
person  who  is  55  years  of  age  or  older  for 
Waterfront  Gardens  to  qualify  for  the  "56  or 
over"  exemption. 


(a)  This  subpart  provides  the 
Department's  interpretation  of  die 
conduct  that  is  unlawful  under  section 
818  of  the  Fair  Housing  Act 

(b)  It  shall  be  unlaa^  to  ooeroe. 
intimidate,  threaten,  or  interfere  with 
any  person  in  the  exercise  or  enioynient 
ot  OT  on  account  erf  that  penon  having 
exercised  or  enjoyed.  Or  on  accoont  of 
that  person  having  aided  or  encouraged 
any  other  person  in  the  exercise  or 
enjoyment  ot  any  right  granted  or 
protected  by  this  part 

(c)  Conduct  made  imlawful  under  this 
section  includes,  but  is  not  limited  to. 
the  following: 

(1)  Coercing  a  person,  either  orally,  in 
writing,  or  by  other  means,  to  deny  or 
limit  the  benefits  provided  that  person 
in  connection  with  the  sale  ot  rentol  of  a 
dwelling  or  in  connection  with  a 
residential  real  estate-related 
transaction  because  of  race,  color, 
religioit  sex.  handicap,  familial  status, 
or  natiotial  oiigiiL 

(2)  Threatening,  intimidating  or 
interfering  with  persons  in  their 
enjoyment  of  a  dwelling  because  of  the 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin  of  such 
persons,  or  of  visitora  or  associates  of 
such  persons. 
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(3)  Thraalening  an  employee  or  asent 
mrllh  diamiMal  or  an  adverse 
employment  action,  or  taking  audi 
advene  employment  action,  for  any 
effort  to  assist  a  person  seeking  access 
to  the  sale  or  rental  of  a  dwelling  or 
seeking  access  to  any  residential  real 
estate-related  transaction,  because  of 
the  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin  of  that 
person  or  of  any  person  associated  with 
that  person. 

(4)  Intimidating  or  threatening  ai\y 
person  because  that  person  is  engaging 
in  activities  designed  to  make  other 
persons  aware  oT.  or  encouraging  such 
other  persons  to  exercise,  rights  granted 
or  protected  by  this  part. 

(5)  Retaliating  against  any  person 
Itecause  that  person  has  made  a 
complaint,  testified,  assisted,  or 
participated  In  any  manner  in  a 
proceeding  under  the  Fair  Housing  Act. 

4.  Part  103  is  added  to  rMd  as  follows: 

^ART  10>-f  AM  HOUSMO— 


8m. 

108.1     Pttrpoaeandapplicjtbility. 
1084    Other  dvil  rights  auttaoritlee. 
Defliilti<M« 


108.10  SubnlMion  of  Information. 

108.15  Who  iiMy  nU  oompUlnts. 

103.20  i^nsons  against  whom  coaplalals 

may  b«  filed. 

103  2S  Wher*  to  file  ooopUlnt*. 

103.30  Form  aiMl  oonlanl  of  complaint 

108.40  Dal*  of  nilng  of  oomplalnl. 

108.42  AmcndmanI  of  oooplalnt. 

103.46  SOTvioa  of  notice  on  a«ri«ved 


103.90     FtoUflcalion  of  r 

additional  or  •ubaittula 
108.55    Answer  to  cooiplalnl 


103  100    Notlflcation  and  referral  to 

•ubsunlially  aquivaWnt  Sut«  or  local 
aflandaa. 

103  106    Casaa  lion  of  action  on  refarrad 
complainla. 

108.110    Raactlvalion  of  refarrad  complaints. 

lOS-llS    NotlficaNan  apon  rsecMvaltaa. 


103.200  Invaaltaalkma. 

108 J06  Systemic  proceaaint- 

108.215  Conduct  of  InvasltaaHon. 

108.220  Cooperation  of  Federal  Slata  and 

local  agand—. 

108.226  Complelion  of  the  Invaaligalion. 

108.230  FlAai  invasllgalive  report. 


1O8J0O  Conciliation. 

108J10  Conciliation  agree nwnt. 

108J15  Rallaf  sought  for  afgriavad  persona 

108.320  itovMiona  sought  for  tha  public 


103.323    Termination  of  conciliation  efforts. 
103.330    ProhilMliona  and  requirements  with 

reaped  to  disclosure  of  information 

obtained  durin^i  conciliation. 
108.336    Review  of  compliance  with 

condliatlon  agreements. 


103.400    Reasonat>lc  causa  detarmlnatloa 
108.40S    Issuance  of  charge. 
108.410    Election  of  dvil  adion  or  provision 
of  administrativa  proceeding 


108.900    Prompt  judicial  action. 
t  l4"'^Dttter  Action 


108J10    Other  notion  by  HUD. 
108.515    Action  by  other  agencies. 

AaAorttr  Title  VIIL  Civil  Rights  Ad  of 
ISSa  42  U.&C  3800-3820;  sedion  7(d). 
DeparlmanI  of  HUD  Act  42  VS.C.  3&3S(d| 

Subpart 

1 1011 

(a)  This  part  contains  the  procedures 
established  by  the  Department  of 
Housing  and  Urban  Development  for  the 
Investigation  and  conciliation  of 
complaints  under  section  810  of  the  Fair 
HousiM  Act.  42  U.S.C  3eia 

(b)  This  pari  applies  to: 

(1)  Complaints  alleging  discriminatory 
housing  practices  because  of  race,  color, 
religion,  sex  or  national  origin;  and 

(2)  CkMnpUints  alleging  discriminatory 
housing  practices  on  account  of 
handicap  or  familial  status  occurring  on 
or  after  March  12. 1980. 

(c)  Part  104  governs  the  administrative 
proceedings  Iwfore  an  administrative 
law  fudge  adiudlcating  charges  issued 
under  1 108.406. 

(d)  llie  Department  will  reasonably 
accommodate  persons  with  disabilities 
who  an  partidpanta  in  complaint 
processing. 


In  addition  to  the  Fair  Housing  Act 
other  dvil  rights  authorities  may  t>e 
applicable  in  a  particular  case.  Thus, 
where  s  person  charged  with  a 
discriminatory  housing  practice  in  a 
complaint  filed  under  section  810  of  the 
Fair  Housing  Act  is  also  prohibited  from 
engaging  in  similar  practices  under  Title 
VI  of  the  Civil  Rights  Act  of  1964  (42 
U.&C  2000d-2000d-5).  section  100  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C  5300).  Executive 
Order  11083  of  November  20, 1062.  on 
Equal  Opportunity  in  Housing  (27  FR 
11S27-1153a  November  24. 1962). 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C  794).  the  Age 
Discrimination  Act  (42  U  S  C.  0101)  or 
other  applicable  law.  the  person  may 
also  t>e  subject  to  action  by  HUD  or 
other  Federal  agendes  under  tne  rules, 
regulations,  and  procedures  prescribed 


under  Title  VI  (24  CFR  Parts  1  and  2). 
section  109  (24  CFR  570.602)).  Executive 
Order  11063  (24  CFR  Part  107).  section 
504  (24  CFR  Part  8).  or  other  applicable 
law. 

flOlt    DefMtiena. 

As  used  in  this  part. 

Aggrieved  person  includes  any  person 
who: 

(a)  Claims  to  have  been  injured  by  a 
discriminatory  housing  practice:  or 

(b)  Believes  that  such  person  will  be 
injured  by  a  discriminatory  housing 
practice  that  is  about  to  occur. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Fan-  Housing 
and  Equal  Opportunity  in  HUD. 

Attorney  General  means  the  Attorney 
General  of  the  United  States. 

Complainant  means  the  peraon 
(including  the  Assistant  Secretary)  who 
files  a  complaint  under  this  part. 

Conciliation  means  the  attempted 
resolution  of  issues  raised  by  a 
complaint,  or  by  the  investigation  of  a 
complaint,  through  informal  negotiations 
involving  the  aggrieved  peraon,  the 
respondent,  and  the  Assistant  Secretary. 

Conciliation  agreement  means  a 
written  agreement  setting  forth  the 
resolution  of  the  issues  in  conciliation. 

Discriminatory  housing  practice 
means  an  act  that  is  unlawful  under 
section  804,  80S.  806  or  818  of  the  Fair 
Housing  Act.  as  described  in  Part  100. 

Dwelling  means  any  building, 
structure,  or  portion  thereof  which  is 
occupied  as.  or  designed  or  intended  for 
occupancy  as.  a  residence  by  one  or 
more  families,  or  any  vacant  land  which 
is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure,  or  portion 
thereof. 

Fair  Housing  Act  means  Title  VIU  of 
the  Dvil  Rights  Act  of  1968. 42  U.S.C. 
3000-3620. 

General  Counsel  means  the  General 
Counsel  of  HUD. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development. 

Person  includes  one  or  more 
individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 
representatives,  mutual  companies, 
joint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustee  in  cases  under  Title  11  of  the 
United  States  Code,  receivera  and 
fidudaries. 

Personal  service  means  handing  a 
copy  of  the  document  to  the  person  to  be 
served  or  leaving  a  copy  of  the 
document  with  a  peraon  of  suitable  age 
and  discretion  at  the  place  of  business. 


residence  or  usual  place  of  abode  of  the 
person  to  be  served. 

Receipt  of  notice  means  the  day  that 
personal  service  is  completed  by 
handing  or  delivering  a  copy  of  the 
document  to  an  appropriate  peraon  or 
the  date  that  a  document  is  delivered  by 
certified  mail. 

Respondent  means: 

(a)  The  peraon  or  other  entity  accused 
in  a  complaint  of  a  discriminatory 
housing  practice;  and 

(b)  Any  other  peraon  or  entity 
identified  in  the  course  of  investigation 
and  notified  as  required  under  1 103.50. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  of 
the  territories  and  possessions  of  the 
United  States. 

Substantially  equivalent  State  or 
local  agency  means  a  State  or  local 
agency  certified  by  HUD  under  24  CFR 
Part  115  (including  agencies  certified  for 
interim  referrals). 

To  rent  includes  to  lease,  to  sublease, 
to  let.  and  otherwise  to  grant  for 
consideration  die  right  to  occupy 
premises  not  owned  by  the  occupant 


SKtllO    WiJiwIiilBiioll 

(a)  The  Assistant  Secretaiy  will 
receive  inibraiatioa  concerning  aUeged 
dischminatory  housing  practices  from 
any  person.  Where  the  infonnation 
constitutes  a  conpiaint  within  the 
meaning  of  the  Fair  Housing  Act  and 
this  part  and  is  furnished  by  an 
aggrieved  person,  it  will  be  considered 
to  be  filed  under  i  103.4a  Where 
additional  infonnation  is  required  for 
purposes  of  perfecting  a  complaint 
under  the  Fair  Housing  Act  HUD  will 
advise  what  additional  information  is 
needed  and  will  provide  appropriate 
assistance  in  the  filing  of  the  complaint 

(b)  HUD  may  also  concurrently 
initiate  compliance  reviews  under  other 
appropriate  dvil  rights  authorities,  such 
as  E.0. 11063  on  Equal  Opportunity  in 
Housing.  Title  VI  of  the  Civil  Ri^ts  Act 
of  1964,  section  100  of  the  Housing  snd 
Community  Development  Act  of  1974. 
section  504  of  the  Rehabilitation  Act  of 
1973  or  the  Age  Discrimination  Act  (42 
U.S.C.  6101).  The  information  may  also 
be  made  available  to  any  other  Federal. 
State  or  local  agency  having  an  interest 
in  the  matter.  In  making  available  such 
information,  steps  will  be  taken  to 
protect  the  confidentiality  of  any 
informant  or  complainant  where  desired 
by  the  informant  or  complainant 

S  103.15    Wlw  may  fNe  complainta. 

Any  aggrieved  peraon  or  the  Assistant 
Secretary  may  file  a  complaint  no  later 
than  one  year  afier  an  alleged 
discriminatory  housing  practice  has 


occurred  or  terminated.  The  complaint 
may  be  filed  with  the  assistance  of  an 
authorized  representative  of  an 
aggrieved  person,  including  any 
organization  acting  on  behalf  of  an 
aggrieved  peraon. 

§103.20 


(a)  A  complaint  may  be  filed  against 
any  peraon  aUeged  to  be  engaged,  to 
have  engaged,  or  to  be  about  to  engage, 
in  a  discriminatory  housing  practice. 

(b)  A  complaint  may  also  be  filed 
against  any  person  «^  directs  or 
controls,  or  has  the  right  to  direct  or 
control,  the  conduct  of  another  person 
with  respect  to  any  aspect  of  the  sale, 
rental,  advertising  or  financing  of 
dwellings  or  the  provision  of  brokerage 
services  relating  to  the  sale  or  rental  of 
dwellings  if  that  other  person,  acting 
within  the  scope  of  his  or  her  authwity 
as  employee  or  agent  of  the  directing  or 
controUii^  person,  is  raigaged,  has 
engaged,  or  is  about  to  engage,  in  a 
discriminatory  housing  practice. 

9103.2S    Where  tone  complainla. 

(a)(1)  Aggrieved  persons  may  file 
complaints  in  person  tvith,  or  ^  mail  to: 
Fair  Housing,  Department  of  Housing 
and  Urban  Development  Wariiington 
DC  204ia  or  any  HUD  Office.  A  list  of 
Regional  OfiBoes  (with  addresses  and 
areas  of  jurisdictiQa)  and  Field  Offices 
(with  addresses)  is  contained  in  an 
appendix  to  this  part 

(2)  Aggrieved  persons  may  provide 
infonnation  to  be  contained  in  a 
complaint  by  telephone  to  any  Regitmal 
or  Field  Office  of  HUD.  HUD  will  reduce 
information  provided  by  telephone  to 
writing  on  the  prescribed  complaint 
form  and  send  the  form  to  the  aggrieved 
peraon  to  be  signed  and  affirmed  as 
provided  in  f  103.30(a). 

(3)  Complaints  may  be  filed  in  person 
or  by  mail  with  any  substantially 
equivalent  State  or  local  agency. 
Complaints  filed  with  a  substantially 
equivalent  State  or  local  agency  will  be 
considered  to  be  complaints  dual  filed 
with  the  agency  under  its  own  law.  and 
with  HUD  under  the  Fair  Housing  Act 

(b)  Generally,  complaints  will  be 
processed  through  HUD's  Regional 
Administrator  having  jurisdiction  in  the 
State  in  which  the  alleged 
discriminatory  housing  practice 
occurred.  However,  where  a  complaint 
has  been  identified  for  systemic 
processing  under  {  103.205,  that 
complaint  may  be  processed  in  the 
Office  of  the  Assistant  Secretary  in 
Washington,  DC 

$103.30    Form  and  content  of  complaint 

(a)  Each  complaint  must  be  in  writing 
and  must  be  signed  and  affirmed  by  the 
aggrieved  peraon  filing  the  complaint  or. 


if  the  complaint  is  filed  by  HUD.  by  the 
Assistant  Secretary.  The  signature  and 
affirmation  may  be  made  at  any  time 
during  the  investigation.  The  affirmation 
shall  state:  "I  declare  under  penalty  of 
perjury  that  the  foregoing  is  true  and 
correct" 

(b)  The  Assistant  Secretary  may 
require  complaints  to  be  made  on 
prescribed  forms.  Complaint  forms  will 
be  available  in  any  HUD  office  or  in  any 
substantially  equivalent  State  or  local 
agency.  Notwithstanding  any 
requirement  for  use  of  a  prescribed 
form.  HUD  will  accept  any  written 
statement  which  substantially  sets  forth 
the  allegations  of  a  discriminatory 
housing  practice  under  the  Fair  Housing 
Act  (including  any  such  statement  filed 
with  a  substantially  equivalent  State  or 
local  agency]  as  a  Fair  Housing  Act 
complaint  Personnel  in  these  offi(%s 
will  provide  appropriate  assistance  in 
filling  out  forms  and  in  filing  a 
complaint. 

(c)  Each  complaint  must  contain 
substantially  the  foUowring  information: 

(1)  The  name  and  address  of  the 
aggrieved  person. 

(2)  The  name  and  address  of  the 
respondent 

(3)  A  description  and  the  address  of 
the  dwelling  whkfa  is  involved,  if 
appropriate. 

(4)  A  concise  statement  of  the  facts, 
including  pertinent  dates,  oonstitnting 
the  alleged  discriminatory  housing 
practice. 

§103.40    Dale  Of  Otag  Of  complaint 

(a)  Except  an  provided  in  parsgrapfa 
(b)  of  this  section,  a  complaint  is  filed 
when  it  is  received  by  HUD,  or  dual 
filed  with  HUD  throng  a  substantially 
equivalent  State  or  local  agency,  in  a 
form  that  reasonably  meets  the 
standards  of  fi  103.da 

(b)  The  Assistant  Secretary  may 
determine  that  a  complaint  is  filed  for 
the  purposes  of  the  one-year  period  for 
the  filing  of  complaints,  upon  the 
submission  of  written  information 
(including  information  provided  by 
telephone  and  reduced  to  nvriting  by  an 
employee  of  HUD)  identifying  the 
parties  and  describing  generally  the 
alleged  discriminatory  housing  practice. 

(c)  Where  a  complaint  alleges  a 
discriminatory  housing  practice  that  is 
continuing,  as  manifested  in  a  number  of 
incidents  of  such  conduct  the  complaint 
will  be  timely  if  filed  within  one  year  of 
the  last  aUeged  occurrence  of  that 
practice. 


§103.42    Amendment  oft 

Complaints  may  be  reasonably  and 
fairly  amended  at  any  time.  Such 
amendments  may  include,  but  are  not 
limited  to:  amendments  to  cure  technical 
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dcfaclt  or  omiMion*.  including  failure  to 
•ign  or  afTirm  ■  complaint,  to  clarify  or 
amplify  the  allegations  in  a  complaint, 
or  to  loin  additional  or  •ubtlituta 
respondenla.  Except  for  the  purpoaea  of 
notifying  respondents  under  i  103.50. 
amended  complaints  will  be  considered 
as  having  b««a  asada  aa  of  Ilia  oriciiMl 
filing  dale. 

ltOS.48    tarvlMefnetteaoft 


Upon  the  filing  of  a  complaint,  the 
Assialant  Secretary  will  notify,  by 
oartified  mail  or  personHl  service,  each 
aggrieved  person  on  whose  behalf  the 
complaint  was  filed.  The  notice  will 

(a)  Acknowledge  the  filing  of  the 
complaint  and  state  the  date  that  die 
complaint  was  accepted  for  Tilinfi. 

(b)  Include  a  copy  of  the  complaint. 

(c)  Advise  the  aggrieved  person  of  the 
time  limits  applicable  to  complaint 
processing  and  of  the  procedural  rights 
and  obligations  of  the  aggrieved  person 
under  this  part  and  Part  104. 

(d)  Advise  the  aggrieved  person  of  his 
or  her  right  to  commence  a  civil  action 
under  section  813  of  the  Fair  Housing 
Act  in  an  appropriate  United  States 
District  Court,  not  later  than  two  years 
after  the  occurrence  or  termination  of 
the  alleged  discriminatory  housing 
practice.  The  notice  will  state  that  the 
computation  of  this  two-year  period 
excludes  any  time  during  which  a 
procaading  is  pending  under  this  part  or 
Part  104  with  respect  to  a  complaint  or 
charge  based  on  the  alleged 
discriminatory  housing  practic*.  The 
notice  will  also  state  that  the  time 
period  includes  the  time  during  which  an 
action  arising  from  a  breech  of  a 
conciliation  agreement  under  section 
814(bM2)  of  the  Fair  Housing  Act  is 
pending. 

(e)  Advise  the  aggrieved  person  that 
retaliation  against  any  person  because 
he  or  she  made  a  complaint  or  testlfled. 
assisted,  or  participated  in  an 
investigation  or  conciliation  under  this 
pari  or  an  administrative  proceeding 
under  Part  101  is  a  discriminatory 
housing  practica  diat  is  prohibited  mder 
secUon  Bit  of  the  Fair  Hoasii«  Act 


(a)  Within  ten  days  of  the  fUing  of  a 
complaint  under  1 109.40  or  the  filiqg  of 
an  amended  complaint  under  1 108.42. 
die  Assistant  Secretary  will  serve  a 
notice  on  each  respondent  by  certified 
mail  or  by  personal  service.  A  person 
who  is  not  named  as  a  respondent  in  a 
complaint,  but  who  is  IdenUfled  In  die 
course  of  the  investigation  under 
Subpart  D  of  this  pari  as  a  person  who 


is  alleged  to  be  engaged,  to  have 
engaged,  or  to  be  about  to  engage  in  the 
discriminatory  housing  practice  upon 
which  the  complaint  is  based  may  be     ~ 
Joined  as  an  additional  or  substitute 
respondent  by  service  of  a  notice  on  the 
person  under  this  section  within  ten 
days  of  the  identirication. 

(bMl)  The  notice  will  identify  die 
alleged  discriminatory  housing  practice 
upon  which  the  complaint  is  based,  and 
include  a  copy  of  the  complaint. 

(2)  The  notice  will  state  die  date  that 
the  complaint  was  accepted  for  filing. 

(3)  Hie  notice  will  advise  die 
respondent  of  the  time  limits  applicable 
to  complaint  processing  under  this  part 
and  of  the  procedural  rights  and 
obligations  of  the  respondent  under  this 
part  and  Part  104.  including  the 
opportunity  to  submit  an  answer  to  the 
complaint  within  10  days  of  the  receipt 
of  the  notice. 

(4)  The  notice  will  advise  the 
respondent  of  the  aggrieved  person's 
right  to  commence  a  civil  action  under 
section  813  of  die  Fair  Housing  Act  in  an 
appropriate  United  States  District  Court 
not  later  than  two  years  after  the 
occurrence  or  termination  of  the  alleged 
discriminatory  housing  practice.  The 
notice  will  state  that  the  computation  of 
this  two-vear  period  excludes  any  time 
during  which  a  proceeding  is  pending 
under  this  part  or  Part  104  with  respect 
to  a  complaint  or  charge  based  on  the 
alleged  discriminatory  bousing  practice. 
The  notice  will  also  state  diat  the  time 
period  includes  the  time  during  which  an 
action  arising  from  a  breach  of  a 
conciliatkm  agreement  under  section 
•14(bM2)  of  die  Pair  Housing  Act  U 
pending. 

(5)  If  the  person  is  not  named  in  the 
complaint  but  is  being  foined  as  an 
additional  or  subctitute  respondent  die 
notice  will  explein  the  basis  for  the 
Assistant  Secretary's  belief  diat  die 
ioined  person  is  properly  JoinMl  as  a 
respoodent 

(6)  The  notice  wUl  advise  die 
respondent  that  retaliation  against  any 
person  because  be  or  she  made  a 
complaint  or  testified,  sssisted  or 
partidpeted  in  an  investigation  or 
conciliation  under  this  part  or  an 
administrative  proceeding  under  Part 
104.  is  s  discriminatory  housing  practice 
dial  is  prohibited  under  sectkio  ai6  of 
die  Fair  Housii^  Act 


(a)  The  respondent  may  file  an 
answer  not  later  than  ten  days  after 
receipt  of  die  notice  described  in 
I  lOajO  The  respondent  may  assert  sny 
defense  diat  might  be  available  to  a 
defendant  in  a  court  of  law.  The  answer 
must  be  signed  and  affirmed  by  the 


respondent.  The  afTirmation  must  state: 
"I  declare  under  penalty  of  perjury  that 
the  foregoing  is  true  and  correct." 
(b)  An  answer  may  be  reasonably  ^nd 

fairly  amended  at  any  time  with  the 
consent  of  the  Assistant  Secretary. 

ouofMn  V    iMiwiai  ot  compmms  lo 
Stataand  Local  A^andaa 

f  10*.  too   Notfficatlon  and  rsfsffsi  to 


rights  authorities  applicable  to 
departmental  programs  (see  1 103.5). 

f  HH110   ReacUvalion  of  referred 


(a)  Whenever  a  complaint  alleges  s 
discriminatory  housing  practice  that  is 
within  the  jurisdiction  of  a  substantially 
equivalent  State  or  local  agency  and  the 
agency  is  certified  or  may  accept  interim 
referrals  under  24  CFR  Part  115  widi 
regard  to  the  alleged  discriminatory 
housing  practice,  the  Assistant 
Secretary  will  notify  the  agency  of  the 
filing  of  the  complaint  and  refer  the 
complaint  to  the  agency  for  further 
processing  before  HUD  takes  any  action 
with  respect  to  the  complaint.  The 
Assistant  Secretary  will  notify  the  State 
or  local  agency  of  the  referral  by 
certified  maU. 

(b)  The  Assistant  Secretary  will  notify 
the  aggrieved  person  and  the 
respondent  by  certified  mail  or  personal 
service,  of  the  notification  and  referral 
under  paragraph  (a)  of  this  section.  The 
notice  will  advise  the  aggrieved  person 
and  the  respondent  of  the  aggrieved 
person's  ri^t  to  commence  a  dvil 
action  under  section  813  of  the  Fair 
Housing  Act  in  an  appropriate  United 
States  District  Court  not  later  than  two 
years  afier  the  occurrence  or 
termination  of  the  alleged 
discriminatory  housing  practice.  The 
notice  will  state  that  me  computation  of 
this  two-year  period  excludes  any  time 
during  which  a  proeeeding  is  pending 
under  this  part  or  Part  104  widi  respect 
to  complaint  or  chatgB  based  on  the 
alleged  discriminatory  housing  practice. 
The  notice  will  also  state  that  the  time 
period  includes  the  time  during  which  an 
action  arising  from  a  breach  of  a 
condliation  agreement  under  section 
•14(bM2)  of  dw  Fair  Housing  Act  is 
pending. 

V  v^^ide  vsaaadan  of  asvon  on  tefarred 

(a)  After  a  complaint  is  referred  under 
1 108.10a  die  AssUtant  Secretary  will 
take  no  hither  action  with  respect  to  the 
complaint  except  as  provided  in 

i  103.1  ia 

(b)  A  referral  under  1 109.100  does  not 
prohibit  the  Assistant  Secretary  from 
taking  appropriate  action  to  review  or 
investigate  matters  in  the  complaint  that 
raise  issues  cognizable  under  other  dvU 


The  Assistant  Secretary  may 
reactivate  a  complaint  referred  under 
1 103.100  for  processing  by  HUD  it 

(a)  The  substantially  equivalent  State 
or  local  agency  consents  or  requests  the 
reactivadon; 

(b)  The  Assistant  Secretary 
determines  that  with  respect  to  the 
alleged  discriminatory  housing  practice, 
the  agency  no  longer  qualifies  for 
certification  as  a  substantially 
equivalent  State  or  local  agency  and 
may  not  accept  interim  referrals;  or 

(c)  The  substantially  equivalent  State 
or  local  agency  has  failed  to  commence 
proceedings  with  respect  to  the 
complaint  fvithin  30  days  of  the  date 
that  it  received  the  notification  and 
referral  of  the  complaint;  or  the  agency 
commenced  proceedings  within  this  30- 
day  period,  but  the  Assistant  Secretary 
determines  that  the  agency  has  failed  to 
carry  the  proceedings  forward  with 
reasonable  promptness.  HUD  will  not 
reactivate  a  complaint  under  this 
paragraph  (c)  of  this  section  until  the 
appropriate  HUD  Regional  Office  has 
conferred  with  the  agency  to  determine 
the  reason  for  the  delay  in  processing  of 
the  complaint  If  the  Assistant  Secretary 
beUeves  that  the  agency  will  proceed 
expeditiously  following  the  conference, 
the  Assistant  Secretary  may  leave  the 
complaint  with  the  agency  for  a 
reasonable  time,  notwithstanding  the 
expiration  of  the  30-day  period  or  a 
previous  failure  to  carry  the  proceedings 
forward  with  reasonable  promptness. 

f10S.11S    Notification  upon  reeetlvetion. 

(a)  Whenever  a  complaint  referred  to 
a  State  or  local  fair  housing  agency 
under  {  103.100  is  reactivated  under 

S  103.110,  the  Assistant  Secretary  will 
notify  the  substantially  equivalent  State 
or  local  agency,  the  aggrieved  person 
and  the  respondent  of  HUD's 
reactivation.  The  notification  will  be 
made  by  certified  maU  or  personal 
service. 

(b)  The  notificadon  to  the  respondent 
and  the  aggrieved  person  will: 

(1)  Advise  the  aggrieved  person  and 
the  respondent  of  the  time  limits 
applicable  to  complaint  processing  and 
the  procedural  rights  and  obligations  of 
the  aggrieved  person  and  the  respondent 
under  this  part  and  Part  104. 

(2)  State  that  HUD  will  process  the 
complaint  under  the  Fair  Housing  Act 
and  that  the  State  or  local  agency  to 
which  the  complaint  was  referred  may 
continue  to  process  the  complaint  under 
State  or  local  law. 


(3)  Advise  the  aggrieved  person  and 
the  respondent  of  the  aggrieved  person's 
right  to  commence  a  dvil  action  under 
section  813  of  the  Fair  Housing  Ad  in  an 
appropriate  United  States  District  Court 
not  later  than  two  years  afier  the 
occurrence  or  termination  of  the  alleged 
discriminatory  housing  practice.  The 
notice  will  state  that  the  computation  of 
this  two-year  period  excludes  any  time 
during  which  a  proceeding  is  pending 
under  this  part  or  Part  104  widi  reaped 
to  a  complaint  or  charge  based  on  the 
alleged  discriminatory  housing  practice 
tmder  Part  104.  The  notices  will  also 
state  that  the  time  period  indudes  the 
time  during  which  an  action  arising  from 
a  breach  of  condliation  agreement 
under  section  814(b)(2)  of  the  Fair 
Housing  Act  is  pending. 

Subpart  D    InvastlQation  Procadurea 


S  109.200 

(a)  Upon  the  filing  of  a  complaint 
under  §  103.40.  the  Assistant  Secretary 
will  initiate  an  investigation.  The 
purpose  of  an  investigation  are: 

(1)  To  obtain  information  concerning 
the  events  or  transactions  that  relate  to 
the  alleged  discriminatory  housing 
practice  identified  in  the  complaint 

(2)  To  document  policies  or  practices 
of  the  respondent  involved  in  the  alleged 
discriminatory  housing  practice  raised 
in  the  complaint 

(3)  To  develop  factual  data  necessary 
for  the  General  Counsel  to  make  a 
determination  under  §  103.400  whether 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur,  and  to 
take  other  actions  provided  under  this 
part. 

(b)  Upon  the  written  direction  of  the 
Assistant  Secretary,  HUD  may  initate  an 
investigation  of  housing  practices  to 
determine  whether  a  complaint  should 
be  filed  under  Subpart  B  of  this  part 
Such  investigations  will  be  conducted  in 
accordance  with  the  procedures 
described  under  this  subpart. 

S  109.205   Systemic  processing 

Where  the  Assistant  Secretary 
determines  that  the  alleged 
discriminatory  practices  contained  in  a 
complaint  are  pervasive  or  institutional 
in  nature,  or  that  the  processing  of  the 
complaint  will  involve  complex  issues, 
novel  questions  of  fact  or  law,  or  will 
affect  a  large  number  of  persons,  the 
Assistant  Secretary  may  identify  the 
complaint  for  systemic  processing.  This 
determination  can  be  based  on  the  face 
of  the  complaint  or  on  information 
gathered  in  connection  with  an 
investigation.  Systemic  investigations 
may  focus  not  only  on  documenting 


facts  involved  in  the  alleged 
discriminatory  housing  practice  that  is 
the  subjed  of  the  complaint  but  also  on 
review  of  other  polides  and  procedures 
related  to  matters  under  investigation,  to 
make  sure  that  they  also  comply  with 
the  nondiscrimination  requirements  of 
the  Fair  Housing  Act 


{103.215   ConduetofI 

(a)  In  conducting  investigations  under 
this  part  the  Assistant  Secretary  will 
seek  the  voluntary  cooperation  of  all 
persons  to  obtain  access  to  premises, 
records,  docimients.  individuals,  and 
other  possible  sources  of  information;  to 
examine,  record,  and  copy  necessary 
materials;  and  to  take  and  record 
testimony  or  statements  of  persons 
reasonably  necessary  for  the 
furtherance  of  the  investigation. 

(b)  The  Assistant  Secretary  and  the 
respondent  may  conduct  discovery  in 
aid  of  the  investigation  by  the  same 
methods  and  to  the  same  extent  that 
parties  may  conduct  discovery  in  an_ 
administrative  proceeding  under  24  CFR 
Part  104,  except  that  the  Assistant 
Secretary  shall  have  die  power  to  issue 
subpoenas  described  in  24  CFR  104.590 
in  support  of  the  investigation  or  at  the 
request  of  the  respondent  Subpoenas 
issued  by  the  Assistant  Secretary  must 
be  approved  by  the  General  Counsel  as 
to  their  legality  before  issuance. 

§103.220   Coeperatfonef 


The  Assistant  Secretary,  in  processing 
Fair  Housing  Act  complaints,  may  seek 
the  cooperation  and  utilize  the  services 
of  Federal.  State  or  local  agendes, 
including  any  agency  having  regulatory 
or  supervisory  authorify  over  financial 
institutions. 

§103.225    Completion  of  iiwastigatien. 

The  investigation  will  remain  open 
untU  the  reasonable  cause 
determination  is  made  under  §  103.400. 
or  a  condliation  agreement  is  executed 
and  approved  under  8  103.310.  Unless  it 
is  impracticable  to  do  so,  the  Assistant 
Secretary  will  complete  the 
investigation  of  the  alleged 
discriminatory  housing  |Hactice  within 
100  days  of  the  filing  of  the  complaint 
(or  where  the  Assistant  Secretary 
reactivates  the  complaint  within  100 
days  after  service  of  the  notice  of 
reactivation  under  S  103.115).  If  the 
Assistant  Secretary  is  unable  to 
complete  the  investigation  within  the 
l(X)-day  period,  the  Assistant  Secretary 
will  notify  the  aggrieved  person  and  the 
respondent  by  certified  mail  or  personal 
service,  of  the  reasons  for  the  delay. 
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(•)  At  the  md  of  nch  InvMtifaUoa 
under  dii«  part  Um  AMistant  S«cr«Ury 
will  prtpara  ■  final  InvMtlsativt  report. 
Tha  lnv««tjgativ«  report  will  contain: 

(1)  Tht  name*  and  dates  of  contact* 
witk  witneeaes.  except  thai  the  report 
will  not  di*clo*e  the  name*  of  wdtnesse* 
that  requeet  anonymity.  HUD.  however, 
may  be  required  to  diecloee  the  name* 
of  such  witne**e*  in  the  couree  of  an 
adminietrative  hearing  under  Part  1M  or 
a  civil  action  under  Title  Vm  of  the  Fair 
Housing  Act: 

(2)  A  eummary  and  the  date*  of 
correspondence  and  other  contacts  with 
the  aggrieved  person  and  the 
respondent: 

(3)  A  summary  description  of  other 
pertinent  recordr. 

(4)  A  summery  of  witnees  statements: 
and 

(5)  Answera  to  interrogatories. 

(b)  A  final  investigative  report  oiay  be 
amended  e(  any  tinM.  if  additional 
evidence  i*  discovered. 

(c)  NotwithsUnding  the  prohibitions 
and  requirements  with  reepect  to 
disclosure  of  information  contained  in 
I  103.33a  the  Assistant  Secretary  will 
make  information  derived  from  an 
Invastifstion.  including  the  final 
investigative  report,  available  to  the 
ag^eved  person  and  (he  respondent. 
Following  the  completion  of 
investigation,  the  Assistant  Secretary 
shall  notify  the  aggrieved  person  and  the 
respoadent  thai  the  final  investigatioa 
report  is  complete  and  will  be  provided 
upon  request 


1103^00 

(a)  During  the  period  beginning  with 
the  filing  of  the  complaint  and  endiag 
with  the  filing  of  a  charge  or  the 
dismissal  of  the  complaint  by  the 
General  Counsel  the  Assistant 
Secretary  wilL  to  the  extent  feasible, 
attempt  to  conciliate  the  ooiplaint 

(b)  In  conciliating  a  ooiaplatnl.  HUD 
win  attempt  lo  achieve  e  (oat  reeolutioa 
of  the  complaint  and  to  obtain 
assuranoee  tliat  tiM  respoodeat  will 
satisfactorily  re«Mdy  any  violatlona  of 
the  rights  of  the  SMrieved  persoa  snd 
take  such  action  as  will  sseure  the 
elimlnatiaa  of  dlscrimlnatafy  housing 
practice*,  or  the  prevention  of  their 
occuirence.  in  the  future. 

(c)  Ceaerally.  officers,  employees,  and 
agents  of  HUD  et^aged  in  the 
investigation  of  e  cnmpiatnt  under  thle 
pari  lettl  act  participate  or  advlaa  in  dM 
oonclUatlon  of  tlie  same  ooaiplaini  or  in 
any  factually  related  complaiat  Where 
the  rights  of  the  aggrieved  party  and  the 
respondent  car  be  protactad  and  tha 


prohibitions  with  respect  lo  the 
disclosure  of  information  can  be 
observed,  the  investigator  may  suspend 
fact  finding  and  engage  in  efforts  to 
resolve  the  complaint  by  conciliation. 


I103J10 

(a)  The  terms  of  a  settlement  of  a 
complaint  will  be  reduced  to  a  written 
conciliation  agreement.  The  conciliation 
agreement  shall  seek  lo  protect  the 
interests  of  the  aggrieved  person,  other 
persons  similarly  situated,  and  the 
public  Interest.  The  type*  of  relief  that 
may  be  eought  for  the  aggrieved  pereon 
are  deecribed  in  i  103.315.  The 
provisions  that  may  be  sought  for  the 
vindication  of  the  public  interest  are 
described  in  1 103.32a 

(b)(1)  The  agreement  must  be 
executed  by  the  respondent  end  the 
complainant  The  agreement  i*  sub)ect 
to  the  approval  of  the  Assistant 
Secretary,  who  will  indicate  approval  by 
signing  the  sgreement.  The  Aseistant 
Secretary  will  approve  an  agreement 
and.  if  the  Assistant  Secretary  is  the 
complainant,  will  execute  the 
agreement  only  if: 

(i)  The  complainant  and  the 
respondent  agree  to  the  relief  accorded 
the  aggrieved  parsou 

(ii)  The  provisions  of  the  agreement 
will  adequately  vindicate  the  public 
interest  and 

(iii)  If  the  Assistant  Secretary  is  the 
coaiplainant  all  aggrieved  parsons 
named  in  the  complaint  are  satiafied 
with  the  relief  provided  to  protect  their 
interests. 

(2)  The  General  Counsel  may  issue  a 
charge  under  1 103.405  if  the  aggrieved 
person  and  the  respondent  have 
executed  a  conciliation  agreement  thai 
has  not  been  approved  by  the  Assistant 
Secretary. 


(a)  The  following  types  of  relief  may 
be  sought  for  aggrieved  persons  in 
conciliation: 

(1)  Monetary  relief  in  the  form  of 
damages,  including  damages  caused  by 
hnmiliation  or  embairassment  and 
attorney  fees; 

(2)  Other  equitable  relief  including, 
but  not  limited  to.  acce*e  to  the  dwelling 
at  Issae.  or  to  a  comparable  dwelling, 
the  provision  of  service*  or  fadlitiee  in 
connection  with  a  dwelling,  or  other 
specific  reliator 

(3)  Injunctive  relief  approprtale  to  the 
ellminetian  of  dlacriminatoiV  boosing 
practices  affecting  the  aggrieved  parson 
or  other  persons. 

(b)  The  condUation  agreement  may 
provide  for  binding  arbitration  of  the 
disputa  arising  from  the  complaint 


Arbitration  may  award  appropriate 
relief  as  described  in  paragraph  (a)  of 
this  section.  The  aggrieved  person  and 
the  respondent  may.  in  the  conciliation 
agreement  limit  the  types  of  relief  thai 
may  be  awarded  under  binding 
arbitratiaD. 


fioxsao 


I 


The  follo«ving  are  type*  of  provisions 
may  be  sought  for  the  vindication  of  the 
public  interest 

(a)  Elimination  of  discriminatory 
housing  practice*. 

(b)  Prevention  of  future  di*criminatory 
housing  practice*. 

(c)  Remedial  affirmative  activitie*  to 
overcome  diecriminatory  hou*ing 
practice*. 

(d)  Reporting  requirement*. 

(e)  Monitoring  and  enforcement 
activitie*. 


I10SJ28    T( 


(a)  HUD  may  terminate  it*  efforts  to 
conciliate  the  complaint  if  the 
respondent  fails  or  refuses  to  confer 
%vith  HUD:  the  sggrieved  person  or  the 
respondent  fail  to  make  a  good  faith 
effort  to  resolve  any  dispute;  or  HUD 
finds,  for  any  reason,  that  voluntary 
agreement  is  not  likely  to  result 

(b)  Where  the  aggrieved  person  has 
commenced  e  civil  action  under  an  Act 
of  Congre**  or  a  State  law  aeeking  relief 
with  reepect  to  the  alleged 
diacriminatory  hou*ing  practice,  and  the 
trial  in  the  action  ha*  commenced.  HUD 
will  terminate  conciliation  unlees  the 
court  specifically  requests  assistance 
from  the  Assistant  Secretary. 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  1 103.230(c). 
nothing  that  is  said  or  done  in  the  course 
of  conciliation  under  this  part  may  be 
made  public  or  used  as  evidence  in  a 
subeequent  adminiatrative  hearing 
under  Part  lOt  or  in  civil  actions  under 
Title  vm  of  the  Fair  Housing  Act 
without  the  written  consent  of  the 
persons  concerned 

(b)  Conciliation  agreements  shall  be 
made  public,  unless  the  aggrieved 
person  and  respondent  request 
nondisclosure  and  the  Assistant 
Secretary  determines  that  disclosure  is 
not  requked  to  further  the  purposes  of 
the  Fair  Housing  Act.  Notwithstanding  a 
determjnation  that  disclosure  of  a 
condUation  agreement  is  not  required, 
the  Assistant  Secretary  may  publish 
tabalated  descriptioas  of  the  results  of 
all  conciliation  efforts. 


HUD  may.  from  time  to  time,  review 
compliance  with  the  tenas  of  any 
conciliation  agreement  Whenever  HUD 
has  reasonable  cause  to  believe  that  a 
respondent  has  breached  a  conciliation 
agreement  the  General  Counsel  shall 
refer  the  matter  to  the  Attorney  General 
with  a  recommendation  for  die  filing  of 
a  dvil  action  under  section  814(b)(2)  of 
the  Fair  Housing  Act  for  the 
enforcement  of  the  terms  of  the 
conciliation  agreement 


fioa.400 


(a)  If  a  conciliation  agreement  under 
1 103.310  has  not  been  executed  by  the 
complainant  and  the  respondent  and 
approved  by  the  Assistant  Secretary,  the 
General  Counsel  within  the  time  limits 
set  forth  in  paragraph  (c)  of  this  section, 
shall  determine  whether,  based  on  the 
totality  (rf  the  factual  circumstance* 
known  at  the  time  of  the  decision, 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur.  The 
reasonable  cause  determination  will  be 
based  solely  on  the  facts  concerning  the 
alleged  discriminatory  housing  practice, 
provided  by  complainant  and 
respondent  and  otherwise,  disclosed 
during  the  investigation,  in  making  the 
reasonable  cause  detenniiution,  tibe 
General  Counsel  shall  consider  whether 
the  facts  concerning  the  alleged 
discriminatory  housing  practice  are 
suffident  to  warrant  me  initiation  of  a 
dvil  action  in  Federal  court 

(1)  In  all  cases  not  involving  the 
legality  of  local  zoning  or  land  use  laws 
or  ordinances: 

(i)  If  the  General  Counsel  determines 
that  reasonable  cause  exists,  the 
General  Counsel  will  immediately  issue 
a  charge  under  1 103.405  on  behalf  of  the 
aggrieved  person,  and  shall  notify  the 
aggrieved  person  and  the  respondent  of 
this  determination  by  certified  mail  or 
personal  service. 

(ii)  If  the  General  Counsel  determines 
that  no  reasonable  cause  exists,  the 
General  Counsel  shall:  issue  a  short  and 
plain  written  statement  of  the  facts  upon 
which  the  General  Counsel  has  based 
the  no  reasonable  cause  determination: 
dismiss  the  complaint  notify  the 
aggrieved  person  and  the  respondent  of 
the  dismissal  (including  the  written 
statement  of  facts)  by  certified  mail  or 
personal  service,  and  make  public 
disdosure  of  the  dismissal.  Public 
disclosure  of  the  dismissal  shall  be  by 
issuance  of  a  press  release,  except  that 
the  respondent  may  request  that  no 


release  be  made.  Notwithstanding  a 
respcmdent's  request  that  no  press 
release  be  issued,  the  fact  of  the 
dismissal  induding  the  names  of  the 
parties,  shall  be  pidilic  infonnati(m 
available  on  request 

(2)  If  the  General  Counsel  detennines 
that  the  matter  involve*  the  legality  of 
local  zoning  or  land  use  laws  or 
ordinances,  the  General  Counsel  in  lieu 
of  making  a  detennination  regarding 
reasonable  cause,  shall  refer  the 
investigative  materials  to  the  Attorney 
General  for  appropriate  action  under 
section  814(b)(1)  of  die  Fair  Housing 
Act  and  slull  notify  die  aggrieved 
person  and  the  respondent  of  this  action 
by  certified  mail  or  personal  service. 

(b)  The  General  Counsel  may  not 
issue  a  diarge  under  paragraph  (a)  of 
this  section  regarding  an  alleged 
discriminatcny  housing  practice,  if  an 
am^eved  perscm  has  commenced  a  civil 
action  under  an  Act  of  Congress  or  a 
State  law  seddng  relief  witib  respect  to 
the  alleged  discriminatofy  housing 
practice,  and  the  trial  in  the  actitm  has 
commenced.  If  a  charge  may  not  be 
issued  because  of  the  commencement  of 
such  a  trial  the  General  Counsel  will  so 
notify  the  aggrieved  person  and  the 
respondent  by  certified  mail  or  personal 
service. 

(c)(1)  The  General  Counsel  shall  make 
the  reasoitable  cause  determination 
after  the  Assistant  Secretary  forwards 
the  matter  for  consideration.  The 
General  Counsel  AaU  make  a 
reasonable  cause  determination  within 
100  days  after  filing  of  die  complaint  (or 
where  the  Assistant  Secretary  has 
reactivated  a  complaint,  witltin  100  days 
after  service  of  the  notice  of  reactivation 
under  §  103.115),  unless  it  is 
impracticable  to  do  sa 

(2)  If  the  General  Counsel  is  unable  to 
make  the  determinaticm  within  the  100- 
day  period  specified  in  paragraph  (c)(1) 
of  this  section,  the  Assistant  ScKaetaiy 
will  notify  the  aggrieved  person  and  the 
respondent  by  certified  mail  or  personal 
service,  of  the  reasons  for  the  delay. 


§103.405 

(a)  A  charge: 

(1)  Shall  consist  of  a  short  and  plain 
written  statement  of  the  facts  upon 
wMch  the  General  Counsel  has  found 
reasonable  cause  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur, 

(2)  Shall  be  based  on  die  final 
investigative  report  and 

(3)  Need  not  be  limited  to  facte  or 
grounds  that  are  alleged  in  the 
complaint  filed  under  Subpart  B  of  diis 
part  If  die  diarge  is  based  on  grounds 
that  are  alleged  in  the  complaint  HUD 
will  not  issue  a  charge  with  regard  to  the 


grounds  unless  the  record  of  the 
investigation  demonstrates  that  the 
respondent  has  been  given  notice  and 
an  opportunity  to  respond  to  the 
allegation. 

(b)  Widiin  three  business  days  after 
die  issuance  of  the  charge,  the  General 
Counsel  shall: 

(1)  Obtain  a  time  and  place  for 
hearing  bam  die  Chief  Docket  detk  of 
die  Office  of  Administrative  Law  Judges: 

(2)  File  die  charge  along  with  die 
notifications  described  in  f  104.410(b) 
with  the  Office  of  Administrative  Law 
Judges: 

(3)  Serve  the  diaige  and  notifications 
in  accordance  with  24  CFR  104.40;  and 

(4)  Notify  die  Assistant  Secretary  of 
the  filing  of  the  diaige. 

jlOMIO 

provislanavi 

(a)  tf  a  diaige  is  issued  under 

S  103.406,  a  oonqilainant  (nichiding  the 
Assistant  Secretary,  if  HUD  filed  the 
conqilaint).  a  respondent  or  an 
aggrieved  person  on  whose  behalf  the 
comiriaint  is  filed  may  elect  in  lieu  of  an 
administrative  proceeding  under  24  CFR 
Part  104.  to  have  die  claims  asserted  in 
the  chai^  decided  in  a  dvil  action 
under  section  812(o)  of  tha  Fair  Housing 
Act 

(b)  The  election  must  be  made  not 
later  dian  20  says  after  the  receipt  of 
service  of  the  charge,  or  in  the  case  of 
the  Assistant  Secretary,  not  later  than 
20  days  after  service.  The  notice  of  the 
election  must  be  filed  with  the  Chief 
Dodiet  Clerk  in  die  Office  of 
Administrative  Law  Judges  and  served 
on  the  General  Counsel  the  Assistant 
Secretary,  the  reqiondait  and  the 
aggrieved  persons  on  whose  behalf  the 
complaint  was  filed.  The  notification 
will  be  filed  and  served  in  accordance 
with  the  procedures  established  under 
24  CFR  Part  104. 

(c)  If  an  election  is  not  made  under 
this  section,  the  General  Counsel  will 
maintain  an  administrative  proceeding 
based  on  the  diarge  in  accordance  with 
the  procedures  under  24  CFR  Part  104. 

(d)  If  an  election  is  made  under  this 
section,  the  General  Counsel  shall 
immediately  notify  and  authorize  die 
Attorney  General  to  conunence  and 
maintain  a  dvil  action  sedung  relief 
under  secti<Hi  812(o)  <tf  the  Fair  Housing 
Act  on  behalf  of  the  aggrieved  persrni  in 
an  appropriate  United  States  Distrid 
Court  Such  notification  and 
authorization  shall  indude  transmission 
of  the  file  in  the  case,  induding  a  copy 
of  the  final  investigative  report  and  the 
charge,  to  the  Attorney  General. 

(e)  The  General  Counsel  shall  be 
available  for  consultation  concerning 


/  Vol  54.  No.  IS  /  Monday.  January  23.  188l>  /  Rules  and  Regi»Ut»on» 


■ny  legal  Imum  raiaad  by  the  Attorney 
General  ••  to  how  beet  to  proceed  in  tke 
event  that  ■  new  court  dedsion  or  nawty 
discovered  evidence  is  regarded  at 
relevant  to  the  reasonable  causa 
determination. 


fio&seo 

(a)  If  at  any  time  following  the  filing  of 
a  complaint,  the  General  Counsel 
conchides  that  prompt  judicial  action  is 
necessary  to  carry  out  the  purpose*  of 
this  part  or  24  CFR  Part  104.  the  General 
Counsel  may  authorixa  the  Attorney 
General  to  commence  a  dvil  action  for 
appropriate  temporary  or  preliminary 
relief  pending  Final  disposition  of  the 
complaint  To  ensure  tiie  prompt 
initiation  of  Um  dvil  action,  die  General 
Counsel  will  consult  with  the  Assistant 
Attorney  General  for  the  Civil  Rights 
Division  before  making  the 
determination  that  prompt  iudicial 
action  is  necessary.  The  conunencement 
of  a  dvil  action  by  the  Attorney  General 
under  this  section  will  not  affect  the 
initiation  or  continuation  of  proceedings 
under  this  part  or  administrative 
proceedings  under  Part  104. 

(b)  If  the  General  Counsel  has  reason 
to  believe  Uiat  a  basis  exists  for  the 
commencement  of  proceedings  against 
the  respondent  under  section  814(a)  of 
the  Fair  Housing  Act  (Pattern  or  Practice 
Cases),  proceedings  under  section  814(c) 
of  the  Fair  Housing  Act  (Enforcement  of 
Subpoenas),  or  proceedings  by  any 
governmental  licensing  or  supervisory 
authorities,  the  General  Counsel  shau 
transmit  the  information  upon  which 
that  belief  is  based  to  the  Attorney 
General  and  to  other  appropriate 
authorities. 

SuDport  H~~OwMr  Acttati 


I10U10    OttteracMonbyHUa 

In  addition  to  the  actions  described  in 
I  iaa.SOa  hud  may  pursue  ana  or  mora 
of  the  following  courses  of  actkm: 

(a)  Refer  the  matter  to  the  Attorney 
General  for  appropriate  action  (e^.. 
enforcement  of  criminal  penalties  under 
section  Sll(c)  of  the  Act). 

(b)  Take  appropriate  steps  to  initiate 
proceedings  leading  to  the  debariant  of 
the  respoadant  oadar  34  CFR  Pari  M.  or 
iniHate  odier  actiooa  badfaig  to  Uia 
impoaitioa  of  adiiiiiatiatlve  sanctions 
where  HUD  dateradnea  that  sach 
actions  are  necessary  to  the  effective 
operation  and  siiayntatiatiMi  of  Fadaral 
programs  or  activitteo. 

(c)  Take  appropriate  stapa  to  Wdato 
proceedings  ander 

(1)  t%  CFR  Part  1.  implementing  Tide 
VI  of  die  Qvil  Rights  Ad  of  1904: 


(2)  24  CFR  S70l912.  implementing 
section  100  of  the  Housing  and 
Commanity  Development  Act  of  1974: 

(3)  24  CFR  Part  8.  implementing 
section  504  of  Uie  Rehabilitation  Ad  of 
1078; 

(4)  24  CFR  Part  107,  implementing 
Executive  Order  llOOS;  or 

(5)  The  Age  Discrimination  Ad.  42 
U.S.C.  6101. 

(d)  Inform  any  other  Federal  State  or 
local  agency  with  an  interest  in  the 
enforcement  of  respondent's  obligations 
with  respect  to  nondiscrimination  in 
housing. 

flOUli   Adten  by  oftar  igsnclsr 

In  accordance  with  section  806  (d)  and 
(e)  of  die  Pair  Housing  Act  and 
Executive  Order  No.  122Sa  oUiar 
Federal  agencies,  induding  any  agency 
having  regulatory  or  supervisory 
authority  over  Rnandal  institutions,  are 
responsibte  for  enauring  that  their 
prograois  and  activities  relating  to 
housing  and  urban  development  are 
administered  in  a  manner  affirmatively 
to  further  the  goal  of  fair  housing,  and 
for  cooperating  with  the  Assistant 
Secretary  in  fivtharing  the  purposes  of 
the  Fair  Housing  Act. 

5.  A  new  Part  104  is  added  to  read  as 
follow* 


iTIVK 

SECTION  812 
ACT 


PARTI 

pnocG 

OFTNEFAM 


8m. 

104.10 

104J0    Deflnitioasi 

104  JO    Time  computations. 

104.40    Service  and  niiaf. 


104.100  DesianatkNi. 

104.110  Airtbority. 

104.U0  DtsqealiAratiao. 

104.UD  Rx  Parte  cooaunicalknt. 

104.140  Separatloa  of  hmctioiis. 


104.200    In  general. 
10«.210    RtpreseoUtioa 
104.220    Standards  of  conduct 


104.400  bigMwraL 

104.410  'nwOMfiB. 

104.420  Answer  to  ckaifs. 

104.430  Reqesst  far  kafmnUkm. 

104.440  AaModmeala  and  supplemental 


104.480    MotioM. 


104.900  Olaoovery. 

104310  Dspsaltlsas. 

104.S»  UseofDspoeillaaat 

104.»30  Written  lotefratstories. 


104.540    Production  of  docuawnls  and  otiter 
evidence:  entry  upon  land  for  inspection 
and  other  purposes:  and  physical  and 
mental  examinations. 

104.550    Admissions. 

104.500    Supplementation  of  responses. 

104.570    Protective  orders. 

104.580    Failure  to  make  or  cooperate  in 
discovery. 


104.590    Subpoenas. 


104ii00    Prehearing  statements. 
104.(nO    Prehearing  conference. 
104.620    Setttement  negotiations  before  a 
settlement  judge. 


104.700  Dale  and  place  of  bearing. 

104.710  Conduct  of  iKarings. 

104.720  Waiver  of  right  to  appear. 

104730  Evidence. 

104.740  in  camera  and  protective  orders. 

104.750  Exhibits. 

104.700  Autbentidly. 

104.770  Stipulations. 

104.780  Record  of  hearing. 

104.790  Arguments  and  briefs. 

104JOO  End  of  hearing. 

104.810  Receipt  of  evidence  following 
hearing. 


104.000    Dismissal. 

104.910    Initial  decision  of  administrative 

law  fudge. 
104.920    Service  of  initial  dedsion. 
104025    Raaoiution  of  charge. 
104.930    Final  decision. 
1018SS    Action  upon  issuance  of  Tinal 

decision. 
104.940    Attorney's  fees  and  costs. 


Enforoeeaant  ov  I 

104.950    Judicial  Review  of  Final  Decision. 

104J65 '  Enforcement  of  Final  Decision. 

Authotity:  Title  VIIL  Civil  Rights  Act  of 
1968  (42  U.S.C  3800-3820):  section  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  353S(d)). 


1 104.10 

(a)  Applicability.  This  part  contains 
the  rules  of  practice  and  procedure 
established  by  the  Department  of 
Housing  and  Urban  Development  for 
administrative  proceedings  before  an 
Administrative  Law  |udge  adjudicating 
the  claims  asserted  in  a  charse  issued 
under  24  CFR  Part  103,  where  no  party— 
the  complainant,  the  respondent,  or  an 
aggrieved  party— elects  to  have  the 
claims  decided  in  a  dvil  action  under 
section  812(o)  of  the  Fair  Housing  Act 

(b)  General  application  of  rules. 
Hearii^  uader  this  subpart  shall  be 
coadoded  as  expeditiously  and 
inexpensively  as  poasibla.  consistent 
with  the  needs  and  rights  of  the  parties 
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to  obtain  a  fair  hearing  and  a  complete 
record. 

(c)  Conduct  of  proceedings.  The 
Department  will  reasonably 
accommodate  persons  with  disabilities 
who  are  participants  in  the  hearing 
process  or  interested  members  of  the 
general  public. 

{104.20    Danntttona. 

Aggrieved  person  includes  any  person 
who: 

(a)  Claims  to  have  been  injured  by  a 
discriminatory  housing  practice;  or 

(b)  Believes  that  such  person  will  be 
injured  by  a  discriminatory  housing 
practice  that  is  about  to  occur. 

Attorney  General  means  the  Attorney 
General  of  the  United  States. 

Complainant  means  the  person 
(including  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity) 
who  nied  the  complaint  under  24  CFR 
Part  103. 

Complaint  means  a  complaint  Tiled 
under  24  CFR  Part  103. 

Charge  means  the  statement  of  facts 
issued  under  24  CFR  103.405  upon  which 
HUD  has  found  reasonable  cause  to 
believe  that  a  discriminatory  housing 
practice  has  occurred  or  is  about  to 
occur. 

Discriminatory  housing  practice 
means  an  ad  that  is  unlawful  under 
section  804.  805.  806  or  818  of  the  Fair 
Housing  Act. 

Fair  Housing  Act  means  Title  VIII  of 
die  Civil  Rights  Act  of  1968. 42  U.S.C 
3600-3620. 

General  Counsel  means  the  General 
Counsel  of  HUD. 

Hearing  means  that  part  of  an 
administrative  proceeding  that  involves 
the  submission  of  evidence,  either  by 
oral  presentation  or  written  submission, 
and  includes  the  submission  of  briefs 
and  oral  arguments  on  the  evidence  and 
applicable  law. 

HUD  means  die  United  States 
Department  of  Housing  and  Urban 
Development 

Party  means  a  person  or  agency 
named  or  admitted  as  a  party  to  a 
proceeding.  Party  includes  an  aggrieved 
person  who  intervenes  under  $  104.430. 

Person  includes  one  or  more 
individuals,  corporations,  partnerehips, 
assodations,  labor  oiganizations,  legal 
representatives,  mutual  companies, 
joint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  cases  under  Ude  11  of  the 
United  States  Code,  receivers  and  ^ 

fiduciaries. 

Personal  service  means  handing  a 
copy  of  the  document  to  the  person  to  be 
served  or  leaving  a  copy  of  the 
document  with  a  peraon  of  suitable  age 
and  discretion  at  the  place  of  business. 


residence  or  usual  place  of  abode  of  the 
person  to  be  served. 

Prevailing  party  has  the  same 
meaning  as  the  term  has  in  section  722 
of  the  Revised  Statutes  of  the  United 
States  (42  U.S.C.  1968). 

Respondent  means  the  person 
accused  in  a  charge  of  discriminatory 
housing  practice. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any  of 
the  territories  and  possessions  of  the 
United  States. 

S  104.30   Time  computations. 

(a)  In  generaLln  computing  time 
under  this  part  the  time  period  begins 
the  day  following  the  act  event  or 
default  and  includes  the  last  day  of  the 
period,  unless  the  last  day  is  a  Saturday. 
Sunday,  or  legal  holiday  observed  by 
the  Federal  Government  in  which  case 
the  time  period  indudes  the  next 
business  day.  Ulien  the  prescribed  time 
period  is  seven  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
legal  holidays  shall  be  exduded  &om 
the  computation. 

(b)  Modification  c^  time  periods. 
Except  for  time  periods  required  by 
statute,  the  administrative  law  judge 
may  enlarge  or  reduce  any  time  period 
required  under  this  part  where 
necessary  to  avoid  prejudicing  the 
public  interest  or  the  rij^ts  of  the 
parties. 

(c)  Entry  of  orders.  In  computing  any 
time  period  involving  the  date  of  the 
issuance  of  an  order  or  decision  by  an 
administrative  law  judge,  the  date  of 
issuance  is  the  date  the  order  or 
dedsion  is  served  by  the  Chief  Docket 
Clerk. 

(d)  Computation  of  time  for  delivery 
by  mail.  (1)  Documents  are  not  filed 
until  received  by  the  Chief  Docket  QeA. 
However,  when  dociunents  are  filed  by 
mail,  three  days  shall  be  added  to  the 
prescribed  time  period. 

(2)  Service  is  effected  at  the  time  of 
mailing. 

(3)  When  a  party  has  the  right  or  is 
required  to  take  an  action  widiin  a 
prescribed  period  after  the  service  of  a 
document  upon  the  party,  and  the 
document  is  served  by  mail,  three  da3rs 
shall  be  added  to  the  prescribed  period. 


S  104.40 

(a)  Generally.  Copies  of  all  filed 
documents  shall  be  served  on  all  parties 
of  record.  All  filed  documents  shall 
clearly  designate  the  docket  number,  if 
any,  and  tiUe  of  the  proceeding.  All 
documents  to  be  filed  shall  be  delivered 
or  mailed  to  the  Chief  Docket  Clerk. 
Office  of  Administrative  Law  Judges. 


Room  2158. 451  Seventh  Street  SW.. 
Washington.  DC  20410. 

(b)  By  parties.  Parties  shall  file  all 
documents  with  the  Office  of 
Administrative  Law  Judges  with  a  copy 
to  all  other  parties  of  record.  Ser\ice  of 
documents  upon  any  party  may  be  made 
by  personal  service  or  by  mailing  a  copy 
to  the  last  known  address.  When  a  party 
is  represented  by  an  attorney,  service 
shall  be  made  upon  the  attorney.  The 
person  serving  the  document  shall 
certify  to  the  manner  and  date  of 
service. 

(c)  By  the  Office  of  Administrative 
Law  Judges.  The  Office  of 
Administrative  Law  judges  shall  serve 
all  notices,  orders,  dedsions  and  all 
other  documents  by  mail  to  the  last 
known  address. 

SUDpan  U     AUIIWNMIMIVV  UNr  JUOJ* 

§  104.100    Designation. 

Proceedings  under  this  part  shall  be 
presided  over  by  an  administrative  law 
judge  appointed  under  5  U.S.C  3105.  The 
presiding  administrative  law  judge  shall 
be  designated  by  the  chief 
administrative  law  judge  at  HUD. 

$104,110    Authority. 

The  administrative  law  judge  shall 
have  all  powers  necessary  to  the 
condud  of  fair  and  impartial  hearings 
including,  but  not  limited  to.  the  power 

(a)  To  conduct  hearings  in  accordance 
with  this  part 

(b)  To  administer  oaths  and 
affiirnations  and  examine  witnesses. 

(c)  To  issue  subpoenas  in  accordance 
wiUi  §  104.590. 

(d)  To  rule  on  offers  of  proof  and 
receive  evidence. 

(e)  To  take  depositions  or  have 
depositions  taken  when  the  ends  of 
justice  would  be  served. 

(f)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  parties  and 
their  counsel. 

(g)  To  hold  conferences  for  the         — ^ 
settiement  or  simplification  of  the  issues 
by  consent  of  the  parties. 

(h)  To  dispose  of  motions,  procedural 
requests,  and  similar  matters. 

(i)  To  make  initial  dedsions  as 
described  under  Subpart  I  of  this  Part 

(j)  To  exerdse  sudi  powers  vested  in 
the  Secretary  as  are  necessary  and 
appropriate  for  the  purpose  of  the 
hearing  and  condud  of  the  proceeding. 

§104.120    DIequslWcaBon. 

(a)  Disqualification.  If  an 
adiministrative  law  judge  finds  that  there 
is  a  basis  for  his  or  her  disqualification 
in  a  proceeding,  the  Administrative  law 
judge  shall  withdraw  from  the 
proceeding.  Withdrawal  is 
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•ccofflplith«d  by  entering  a  notice  in  the 
record  and  by  providing  ■  copy  of  the 
notice  to  the  chief  edministrative  law 
|u(tae. 

(b)  Motion  for  recusal.  If  a  party 
believee  that  the  presiding 
administrative  law  judge  should  b« 
diaquahfied  in  a  proceeding  for  any 
reason,  the  party  may  file  a  motion  to 
recuse  with  the  administrative  law 
iudge.  The  motion  shall  be  supported  by 
an  afndavit  setting  forth  the  alleged 
grounds  for  disqualification.  The 
administrative  law  fudge  shall  rule  on 
the  motion.  If  the  administrative  law 
fudge  denies  the  motion,  the 
administrative  law  Mge  shall 
incorporate  a  written  statement  of  the 
reasons  for  the  denial  in  the  record. 

(c)  RedesmMtion  of  odminiMtrativm 
law  judge.  Uut  administrative  law 
judge  is  disqualified,  the  chief 
administrative  law  judge  shall  designate 
another  administrative  law  judge  to 
preside  over  further  proc—ding^ 

mtaallenaL 


fiociao   btarteew 

(a)  General  An  ex  parte 
communication  is  any  direct  or  indirect 
communication  concerning  the  merits  of 
a  pending  proceeding,  made  by  a  party 
in  the  abaence  of  any  other  party,  to  the 
administrative  law  fudge  assigned  to  the 
proceeding  and  which  was  neitfaer  on 
the  record  nor  on  reasonable  prior 
notice  to  all  parties.  Ex  part* 
communications  do  not  include 
communications  made  for  the  sole 
purpose  of  scheduling  hearings, 
requesting  extensions  of  time,  or 
requesting  information  on  tha  status  of 
cases. 

(b)  RmhibiUon,  Bx  parte 
communications  are  prohibited. 

(c)  Procedure  upon  receipt  If  tha 
administrative  law  fudtae  receivea  an  ex 
parte  communication  that  the 
administrative  law  judge  knows  or  has 
reason  to  believe  is  prohibited,  the 
administrative  law  fudge  shall  promptly 
place  the  communication,  or  a  tvritten 
statement  of  the  substance  of  the 
communication,  in  the  record  and  shall 
furnish  copies  to  all  parties. 
Unauthoriaad  communications  shall  not 
be  taken  Into  conalderatloo  in  deciding 
any  matter  in  issue.  Any  party  making  a 
prohibited  ex  parte  communication  may 
be  subfect  to  sanctions  including,  but 
not  limited  to.  exclusion  from  the 
proceeding,  and  adverse  ruling  on  the 
issue  that  is  the  su^act  of  the  prohibitad 
communication.  .  -.      * 


in  connection  with  the  proceeding  shall 
in  that  proceeding  or  any  factually 
related  proceeding  under  this  part 
participate  or  advise  in  the  decision  of 
the  administrative  law  judge,  except  as 
a  witness  or  counsel  during  the 
proceedings. 


I10CJOO  mi 

(a)  Aufi'as.  Parties  to  the  proceeding 
include: 

(1)  HUD.  HUD  files  the  charge  under 
24  CFR  108.406  seeking  appropriate 
relief  for  an  aggrieved  pairty  and 
vindication  oiua  public  interest 

(2)  Respondent  A  respondent  is  a 
person  named  in  the  chaige  iseoad 
under  24  CFR  103.406  againat  whooa 
relief  is  sou^t 

(3)  Intervenors.  Any  aggrieved  person 
may  file  a  request  for  intervention  under 
1 104.43a  intervention  shall  be 
pannitted  if  the  request  is  timely  and: 

(i)  The  intervenor  is  the  aggrieved 
person  on  whose  behalf  the  charge  ia 
issiied:or 

(ii)  The  intervenor  is  an  aggrieved 
person  who  claims  an  interest  in  the 
property  or  transaction  that  is  the 
subject  of  the  chaige  and  the  disposition 
of  the  charge  may  as  a  practical  matter 
impair  or  impede  the  aggrieved  parson's 
ability  to  protect  that  interest  unless  tha 
aggrieved  person  is  adaqoataiy 
represented  by  the  existing  putiaa. 

(b)  Ri^ta  ojfpartiee.  Eadi  party  may 
appear  in  parson,  be  represented  oy 
counsel,  examine  or  croes-examlna 
witnesses,  introduce  documentary  or 
other  rdevant  evidence  into  the  record, 
and  requeet  the  issuance  of  subpoenas. 

(c)  AmJcut  Curiae.  Briefi  of  amicus 
curiae  may  be  permitted  at  the 
discretion  of  the  administrative  law 
fudge.  Such  participants  are  not  partias 
to  the  proceeding. 

ilstuii, 


fiOCMt  gsparalanafi 

No  officer,  employee,  or  agent  of  the 
Federal  Covemmeni  engaged  in  the 
performance  of  investigative, 
concilia toty.  or  prosecutorial  functions 


|10«Ll10    Rspf 

(a)  Repreeentation  of  HUD.  HUD  is 
represented  by  the  General  Counsel 

(b)  Repreeentation  of  other  partiee. 
Other  partiaa  may  be  repraaantad  as 
follows: 

(1)  Individuals  may  appear  on  their 
own  behalf. 

(2)  A  member  of  a  partnership  may 
repreaent  the  partnership. 

(3)  An  officer  of  a  corporation,  trust  or 
association  may  repreaent  the 
corporation,  trust  or  sssodation. 

(4)  An  Officer  or  employee  of  any 
governmental  unit  agency  or  authority 
may  represent  that  unit  agency  or 
authority. 

(5)  An  attorney  admitted  to  practice 
befora  a  Federal  Court  or  the  highest 
court  In  any  State.  Tha  attorney's 


representation  that  he  or  she  is  in  good 
standing  before  any  of  these  courts  is 
sufficient  evidence  of  the  attorney's 
qualifications  under  this  section,  unless 
otherwise  ordered  by  the  administrative 
law  fudge. 

(c)  Notice  of  appearance.  Each 
attorney  or  other  representative  of  a 
party  shall  file  a  notice  of  appearance. 
The  notice  must  indicate  the  party  of 
whose  behalf  the  appearance  is  made. 
Any  individual  acting  in  a 
representative  capacity  may  be  required 
by  the  administrative  law  fudge  to 
demonstrate  authority  to  act  in  that 
capacity. 

(d)  Withdrawal  An  attorney  or  other 
representative  of  a  party  must  file  a 
written  notice  of  intent  befon 
withdrawing  from  participation  in  the 
proceeding. 


(a)  In  general  All  persons  appearing 
in  prooeedingi  under  this  part  shall  act 
wrirti  integrity  and  an  ediical  manner. 

(b)  Exchision.  The  administrative  law 
fudge  may  exclude  parties  or  their 
representatives  for  refusal  to  comply 
with  directions,  continued  use  of 
dilatory  tactics,  refusal  to  adhere  to 
reasonable  standards  of  orderiy  and 
ethical  conduct  failure  to  act  in  good 
faidi.  or  violations  of  the  prohibitions 
against  ex  parte  communications.  If  an 
attorney  is  suspended  or  barred  from 
partidpatioo  in  a  proceeding  by  an 
administrative  law  fudge,  the 
administrative  law  fudge  shall  include  in 
the  record  the  reasonsfor  the  action.  An 
attorney  that  is  suspended  or  barred 
from  participation  may  appeal  to  the 
chief  administrative  law  fudge.  The 
proceeding  will  not  be  delayed  or 
suspended  pending  disposition  on  the     - 
sppeal  except  that  the  administrative 
law  judge  shall  suspend  the  proceeding 
for  a  reasonable  time  to  enable  the  party 
to  obtain  another  attorney. 


Iimjm  mi 

(a)  Form.  Every  pleading,  motion. 
brief,  or  other  document  shall  contain  a 
caption  setting  forth  the  title  of  the 
procMdi^  f£e  docket  number  assigned 
by  the  Office  of  Administrative  Law 
fudges,  and  the  designation  of  the  type 
of  document  [e.g..  chaige,  answer  or 
motion  to  dismiss). 

(b)  Signature.  Every  pleading,  motion, 
brief,  or  other  document  filed  by  a  party 
shall  be  signed  by  the  party,  the  party's 
representative,  or  the  attorney 
representing  the  party,  and  must  include 
the  signer's  address  and  telephone 
number.  The  signature  constitutes  a 
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certification  diat  the  signer  has  read  the 
document  that  to  die  best  of  the  signer's 
knowledge,  information  and  belief  there 
is  good  ground  to  support  the  document 
and  that  it  is  not  interposed  for  delay, 
(c)  Timely  filing.  The  administrative 
law  judge  may  refuse  to  consider  any 
motion  or  other  pleading  that  is  not  filed 
in  a  timely  fashion  and  in  compliance 
with  this  part 

9104.410    nwdiarge. 

(a)  Filing  and  service.  Within  three 
days  after  the  issuance  of  a  charge 
under  24  CFR  103.405,  the  General 
Counsel  shall  file  the  charge  with  the 
Chief  Docket  Clerk  in  the  Office  of 
Administrative  Law  Judges  and  serve 
copies  (with  the  additional  information 
required  under  paragraph  (b)  of  this 
section)  on  the  respondent  and  the 
aggrieved  person  on  whose  behalf  the 
complaint  was  filed. 

(b)  Contents.  The  charge  shall  consist 
of  a  short  and  plain  written  statement  of 
the  facts  iq>on  which  the  General 
Counsel  has  found  reasonable  cause  to 
believe  that  a  discriminatory  housing 
practice  has  occurred  or  is  about  to 
occur.  The  following  notifications  shall 
be  served  «vith  the  chaige: 

(1)  The  notice  shall  state  that  a 
complainant  (including  HUD,  if  HUD 
filed  the  complaint),  a  respondent  or  an 
aggrieved  person  on  whose  behalf  the 
complaint  was  filed  may  elect  to  have 
the  claims  asserted  in  the  charge 
decided  in  a  civil  action  under  section 
812(o)  of  the  Act  in  lieu  of  an 
administrative  proceeding  under  this 
part.  The  notice  shall  state  that  the 
election  must  be  made  not  later  than  20 
days  after  the  receipt  of  the  service  of 
the  chaige.  Where  HUD  is  the 
complainant  the  Assistant  Secretary 
must  make  the  election  not  later  thain  20 
days  after  the  service  of  the  charge.  The 
notice  shall  state  that  the  notification  of 
the  election  must  be  served  on  the  Chief 
Docket  Clerk  in  the  Office  of 
Administrative  Law  Judges,  the 
respondent  the  aggrieved  party  on 
whose  behalf  the  complaint  was  filed, 
the  Assistant  Secretary  and  the  General 
Counsel 

(2)  The  notice  shall  state  that  if  no 
person  timely  elects  under  paragraph 
(b)(1)  of  this  section  to  have  the  claims 
asserted  in  the  charge  decided  in  a  civil 
action  under  section  812(o)  of  the  Act 
an  administrative  proceeding  will  be 
conducted.  The  notice  shall  state  that  if 
an  administrative  hearing  is  conducted: 

(i)  The  pcuties  will  have  an 
opportunity  for  a  hearing  at  a  date  and 
place  specified  in  the  notice. 

(ii)  The  respondent  wiU  have  an 
opportunity  to  file  an  answer  to  the 


chaige  within  30  days  of  the  date  of 
service  of  the  chaige. 

(iii)  The  aggrieved  person  may 
participate  as  a  party  to  the 
administrative  proceeding  by  filing  a 
timely  request  for  intervention. 

(iv)  All  discovery  must  be  concluded 
15  days  before  the  date  set  for  hearing. 

(3)  The  notice  shall  state  that  if  at  any 
time  following  the  service  of  the  chaige 
on  the  respondent  the  respondent 
intends  to  enter  into  a  contract  sale, 
encumbrance,  or  lease  with  any  person 
regarding  the  property  that  is  the  subfect 
of  the  charge,  the  respmident  must 
provide  a  copy  of  the  charge  to  the 
person  before  the  respondent  and  the 
person  enter  into  the  contract  sale, 
encumbrance  or  lease. 

$104.20    Answer  to  ctMrga. 

Within  the  30  days  after  the  service  of 
the  chaige,  a  respondent  contesting 
material  facts  alleged  in  a  chaige  or 
contending  that  the  respondent  is 
entitled  to  judgement  as  a  matter  of  law 
shall  file  an  answer  to  the  charge.  An 
answer  shall  include: 

(a)  A  statement  that  the  respondent 
admits,  denies,  or  does  not  have  and  is 
unable  to  obtain  sufficient  information 
to  admit  or  deny,  each  allegation  made 
in  the  chaige.  A  statement  of  lack  of 
infoimation  shall  have  the  effect  of  a 
denial.  Any  allegation  that  is  not  denied 
shall  be  deemed  to  be  admitted. 
,  (b)  A  statement  of  each  affirmative 
defense  and  a  statement  of  facts 
supporting  each  affirmative  defense. 

S 104J0   Raqueat  for  hitei  vention. 

Upon  timely  application,  any 
aggrieved  person  may  file  a  request  for 
intervention  to  participate  as  a  party  to 
the  proceeding.  Requests  for 
intervention  submitted  within  30  days 
after  the  filing  of  the  charge  shall  be 
considered  to  be  timely  filed. 


8104.440 


and  supptamanlal 


(a)  Amendments— {\)  By  ri^t  HUD 
may  amend  its  charge  once  as  a  matter 
of  right  prior  to  filing  of  the  answer. 

(2)  By  leave.  Upon  such  conditions  as 
are  necessary  to  avoid  prejudicing  the 
public  interest  and  the  rights  of  the 
parties,  the  administrative  law  judge 
may  allow  amendments  to  pleadii^ 
upon  motion  of  the  party. 

(3)  Conformance  to  the  evidence. 
When  issues  not  raised  by  the  pleadings 
are  reasonably  within  the  scope  of  the 
original  charge  and  have  been  tried  by 
the  express  or  implied  consent  of  the 
parties,  the  issues  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  pleadings  and  amendments  may  be 


made  as  necessary  to  make  the  pleading 
conform  to  evidence. 

(b)  Supplemental  pleadings.  The 
administrative  law  fudge  may,  upon 
reasonable  notice,  permit  supplemental 
pleadings  concerning  transactions, 
occurrences  or  events  that  have 
happened  or  been  discovered  since  the 
date  of  the  pleadings  and  which  are 
relevant  to  any  of  ^  issues  involved. 


§104.450 

(a)  Motions.  Any  application  for  an 
order  or  other  request  shall  be  made  by 
a  motion  which,  unless  made  during  an 
appearance  before  the  administrative 
law  judge,  shall  be  made  in  writing. 
Motions  or  requests  made  during  an 
appearance  before  the  administrative 
law  judge  shall  be  stated  orally  and 
made  a  part  of  the  transcript  AD  parties 
shall  be  given  a  reasonable  opportunity 
to  respond  to  written  or  oral  motions  or 
requests. 

(b)  Answers  to  written  motions. 
Within  five  days  after  a  written  motion 
is  served,  any  party  to  the  proceeding 
may  file  an  answer  in  support  of.  or  in 
opposition  to  the  motion.  Unless 
otherwise  ordered  by  the  administrative 
law  judge,  no  further  responsive 
documents  may  be  filed. 

(c)  Oral  argument  The  administrative 
law  judge  may  order  oral  argument  on 
any  motion. 


{104.500    PIscovary. 

(a)  In  general.  This  subpart  go\'erns 
discovery  in  aid  of  administrative 
proceedings  under  this  Part  Except  for 
time  periods  stated  in  these  rules,  to  the 
extent  that  these  rules  conflict  with 
discovery  procedures  in  aid  of  civil 
actions  in  the  United  States  District 
Court  for  the  District  in  which  the 
investigation  of  the  discriminatory 
housing  practice  took  place,  the  rides  of 
the  United  SUtes  Distinct  Court  apply. 

(b)  Scope.  The  parties  are  encouraged 
to  engage  in  voluntary  discovery 
procedures.  Discovery  shall  be 
conducted  as  expeditiously  and 
inexpensively  as  possible,  consistent 
with  the  needs  of  all  parties  to  obtain 
relevant  evidence.  Unless  otherwise 
ordered  by  the  administrative  law  judge, 
the  parties  may  obtain  discovery 
regarding  any  matter,  not  privileged, 
which  is  relevant  to  the  subject  matter 
involved  in  the  proceeding,  including  the 
existence,  description,  nature,  custody, 
condition,  and  location  of  documents  or 
persons  having  knowledge  of  any 
discoverable  matter.  It  is  not  grounds  for 
objection  that  information  sought  will 
not  be  admissible  if  the  information 
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•ouaht  appaart  raaaooabiy  calculatad  to 
laad  to  tha  diacovary  of  admiaaible 
avldanca. 

(c)  Method*.  Partiea  may  obtain 
diacovary  by  ona  or  mora  of  tha 
following  mathods: 

(1)  Dapoaition  upon  oral  examination 
or  Writtan  quaatioiis. 

(2)  Wfltlan  Intarrogatoriea. 

(3)  Raquaata  for  tha  production  of 
docuittants  or  other  evidence,  for 
Inapaction  and  other  purpoaaa.  and 
phyalcal  and  mental  exarainationa. 

(4)  Raquaata  for  admiaaiona. 

(d)  Frequency  and  $equence.  Unleaa 
otherwiaa  ordavad  by  the  adminiatrabve 
law  judge  or  reatricted  by  this  tubpart 
the  frequency  or  aequence  of  these 
methods  ia  not  limited. 

(e)  Completion  ofdiacovery.  All 
discovery  shall  be  completed  15  days 
befora  the  date  scheduled  for  hearing. 

(f)  Not  intervening  aggrieved perton. 
For  the  purpoaea  of  obtaining  discovery 
from  a  non-intervening  aggrieved 
person,  the  term  ''party"  aa  uaed  in  thia 
subpart  includes  tlte  aggrieved  person 
on  whoaa  behalf  tha  charge  waa  iaaued. 


I104J10 

(a)  In  general  Depositions  may  b« 
taken  upon  oral  examination  or  upon 
written  interrogatory  befora  any  person 
having  the  power  to  administer  oaths. 

(b)  Notice.  Any  party  deairing  to  take 
the  dapoaition  of  a  witness  shall 
indicate  to  the  witneaa  and  to  all  partiea 
the  lime  and  place  of  the  depoaition.  the 
name  and  poat  offica  address  of  the 
person  befora  whom  the  deposition  is  to 
be  taken,  the  name  and  address  of  the 
witness,  and  the  subject  matter  of  the 
teatlmony  of  the  witneaa.  Notice  of  the 
taking  of  a  dapoaition  shall  be  given  not 
less  than  Rve  days  before  the  deposition 
ia  scheduled.  The  attendance  of  a 
witness  may  be  compelled  by  subpoena 
under  1 104.380. 

(c)  Procedure  at  depoeition.  Bach 
witness  deposed  shall  be  placed  under 
oath  or  affirmation,  and  other  parties 
shall  have  the  right  to  croas-examina. 
The  questions  propounded  and  all 
answers  and  oojections  made  to  the 
propounded  questions  shall  be  reduced 
to  lirriting:  raad  by  or  lo.  and  subscribed 
by.  tha  witness:  and  certified  by  tha 
person  befora  whom  the  depoeition  was 
taken. 

(d)  Ob/ectiont.  During  s  deposition,  a 
party  or  deponent  may  request 
suspension  of  the  deposition  on  grounds 
of  bad  faith  in  the  conduct  of  the 
examination,  oppression  of  a  deponent 
or  party,  or  improper  questioning  or 
conduct.  Upon  the  request  for 
suspension,  the  deposition  will  be 
adjourned.  The  objecting  party  or 
deponent  muat  Immediately  move  the 


adminlatrativa  law  judge  for  a  ruling  on 
the  objections.  The  administrative  law 
fudge  may  then  limit  the  scope  or 
manner  of  taking  the  deposition. 

(e)  Payment  of  costs  of  depoeition. 
The  party  requesting  the  deposition 
ahall  bear  all  coats  of  the  depoeition. 


I104J10   UaaddapeaMtonall 

(a)  In  general.  At  the  hearing,  any  part 
or  all  of  a  deposition,  so  far  aa 
admissible  under  the  Federal  Rules  at 
Evidence,  may  be  uaed  againat  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
due  notice  of  the  taking  of  the 
deposition,  in  accordance  with  the 
following  provisions: 

(1)  Any  deposition  may  be  used  by 
any  party  for  the  purpoae  of 
contradicting  or  impeaching  the 
teatlmony  of  the  deponent  as  a  witness. 

(2)  The  deposition  of  expert  witnesses, 
may  be  used  by  any  party  for  any 
purpose,  unless  the  administrative  law 
judge  rulea  that  such  use  is  unfair  or  a 
violation  of  due  process. 

(3)  The  deposition  of  a  party  or  of 
anyone  who  at  the  time  of  the  taking  of 
the  deposition  was  an  officer,  director, 
or  duly  authorixed  agent  of  a  public  or 
private  corporation,  partoerahip.  or 
association  that  is  a  party,  may  be  uaed 
by  any  other  party  for  any  purpoae. 

(4)  The  deposition  of  a  witneaa, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpoae  it  the 
admlnlatrative  law  judge  finda: 

(i)  That  die  witneaa  ia  dead: 

(ii)  That  tha  witneaa  is  out  of  die 
United  Statea  or  more  than  100  milea 
from  the  place  of  hearing,  unless  it 
appeara  that  the  abaence  of  the  witness 
was  procured  by  the  party  offering  the 
depoaitlon: 

Oii)  That  the  witness  is  unable  to 
attend  to  testify  because  of  age, 
alckneaa.  infirmity,  or  impriaonment: 

(iv)  That  the  party  offering  the 
defwaition  has  been  unable  to  procure 
the  attendance  of  tha  witness  by 
subpoena:  or 

(v)  Whenever  exceptional 
drcumatances  exist  as  to  make  it 
desirable,  in  the  interest  of  justice  and 
with  due  regard  to  the  importance  of 
presenting  the  testimony  of  witnesses 
orally  in  open  hearing,  to  allow  the 
dapoaition  to  be  used. 

(5)  If  a  part  of  a  depoeition  is  offered 
in  evidence  by  a  party,  any  other  party 
may  require  the  party  to  introduce  all  of 
the  deposition  that  is  relevant  to  the 
part  introduced.  Any  party  may 
introduce  any  other  part  of  the 
depoeition. 

(6)  Subatitution  of  parties  does  not 
affect  the  right  to  use  depositions 
previously  taken.  If  a  proceeding  has 


been  dismissed  and  anodier  proceeding 
involving  the  same  subject  matter  ia 
later  brought  between  Uie  same  partiea 
or  their  representativea  or  successora  in 
interest  all  depoaitions  lawfully  taken 
in  the  former  proceeding  may  be  used  hi 
die  latter  proceeding. 

(b)  Objections  to  admissibility.  Except 
as  provided  in  this  paragraph,  objection 
may  be  made  at  the  heairing  to  receiving 
in  evidence  any  depoeition  or  part  of  a 
depoeition  for  any  reason  diat  would 
require  die  exclusion  of  the  evidence  if 
the  witness  were  present  and  testifying. 

(1)  Objections  to  the  competency  of  a 
witness  or  to  the  competency,  relevancy, 
or  materiality  of  testimony  are  not 
waived  by  failure  to  make  them  before 
or  during  the  taking  of  the  deposition, 
unless  the  basis  of  the  objection  is  one 
which  might  have  been  obviated  or 
removed  if  presented  at  that  time. 

(2)  EiTora  and  irregularities  occurring 
at  the  oral  examination  in  the  manner  of 
takli^  the  deposition,  in  the  form  of  the 
questions  or  answers,  in  the  oath  or 
affirmation,  or  in  the  conduct  of  partiea, 
and  errore  of  any  kind  which  might  be 
obviated,  removed  or  cured  if  promptly 
preaented,  are  waived  unleaa  reasonable 
objection  is  made  at  the  taking  of  the 
deposition. 

(3)  Objections  to  die  form  of  written 
interrogatories  are  waived  unless  served 
in  writing  upon  the  party  propounding 
the  interrogatories. 


|io«J3e 

(a)  Written  interrogatories  to  parties. 
Any  party  may  serve  on  any  other  party 
written  interrogatories  to  be  answered 
by  the  party  served.  If  the  party  served 
is  a  pubUc  or  private  corporation,  a 
partnenhip.  an  aaaodation.  or  a 
governmental  agency,  the 
interrogatories  may  be  answered  by  any 
authorixed  officer  or  agent  who  shall 
furnish  such  information  as  may  be 
available  to  the  party.  A  party  may 
serve  not  more  than  30  written 
interrogatories  on  another  party  without 
an  order  of  the  administrative  law  judge. 

(b)  Responses  to  written 
interrogatories.  Each  interrogatory  shall 
be  answered  separately  and  fully  in 
writing  under  oath  or  affirmation,  unless 
the  party  objects  to  the  interrogatory.  If 
a  party  objects  to  an  interrogatory,  the 
response  shall  state  the  reasons  for  the 
objection  in  lieu  of  an  answer.  The 
answer  and  objections  shall  be  signed 
by  the  person  making  them,  except  that 
objectiona  may  be  signed  by  the  counsel 
for  the  party.  The  party  upon  whom  the 
interrogatories  were  served  shall  serve  a 
copy  of  the  answera  and  objections 
upon  all  partiea  within  15  daya  after 
service  of  the  interrogatories. 


f  104.S40   Production  of  docuiwania  and 
other  avManco{  entry  upon  land  tor 
inapaction  and  oviar  purpoaaa:  and 
pliyatcal  and  mental  examinations. 

(a)  In  general.  Any  party  may  serve 
on  any  other  party  a  request  to: 

(1)  Produce  and  permit  the  party 
making  the  request,  or  a  person  acting 
on  the  party's  behalf,  to  inspect  and 
copy  any  designated  documents,  or  to 
inspect  and  copy,  test  or  sample  any 
tangible  things  that  are  in  the 
possession,  custody,  or  control  of  the 
party  upon  whom  the  request  is  served: 

(2)  Permit  entry  upon  designated  land 
or  other  property  in  the  possession  or 
control  of  the  party  upon  whom  the 
request  is  served  for  the  purpose  of 
inspection  and  measuring, 
photographing,  testing,  or  other  purposes 
stated  in  paragraph  (a)(1)  of  this  section: 
or 

(3)  Submit  to  a  physical  or  mental 
examination  by  a  physician. 

(b)  Contents  of  request  The  request 
shalL 

(1)  Set  forth  the  items  to  be  inspected 
by  individual  item  or  by  category  of 
items: 

(2)  Describe  each  item  or  category 
with  reasonable  particularity; 

(3)  Specify  a  reasonable  time,  place 
and  manner  for  making  the  inspection 
and  performiiM  the  related  acts:  and 

(4)  Specaiy  the  time,  place,  manner, 
conditions,  and  scope  of  die  physical  or 
mental  examination,  and  the  person  or 
persons  who  will  make  the  examination. 
A  report  of  the  examining  physician 
shall  be  made  in  accordance  with  Rule 
3S(b)  of  the  Federal  Rules  of  Qvil 
Procedure. 

(c)  Response  to  request  Within  15 
days  of  the  service  of  the  request  the 
party  upon  whom  the  request  is  served 
shall  serve  a  written  re^wnse  on  the 
party  submitting  the  request  The 
response  shall  state,  with  regard  to  each 
item  or  category: 

(1)  That  inspection  and  related 
activities  will  be  permitted  as  requested: 
or 

(2)  That  objection  is  made  to  the 
request  in  whole  or  in  part  If  an 
objection  is  made,  the  response  must 
state  the  reasons  for  the  injection. 


tIMJSO 

(a)  Request  for  admissions.  A  party 
may  serve  on  any  other  party  a  written 
request  for  the  admission  of  the 
genuineness  and  authenticity  of  any 
relevant  document  described  in  or 
attadied  to  the  request  or  for  the 
admission  of  the  truth  of  any  specified 
relevant  matter  of  fact 

(b)  Response  to  request  (1)  Each 
matter  for  which  an  admission  is 
requested  is  admitted  unless,  within  15 


days  after  service  of  the  request  the 
party  to  whom  the  request  is  directed 
serves  on  the  requesting  party: 

(i)  A  written  statement  speciflcally 
denying  the  relevant  matters  for  which 
an  admission  is  requested: 

(ii)  A  written  statement  setting  forth 
in  detail  why  the  party  cannot  truthfully 
admit  or  deny  the  matters:  or 

(iii)  Written  objections  to  the  request 
alleging  that  the  matters  are  privileged 
or  irrelevant  or  that  the  request  is 
otherwise  improper. 

(2)  The  party  to  whom  the  request  is 
directed  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  failure  to  admit  or  deny,  unless  the 
party  states  that  it  has  made  a 
reasonable  inquiry  and  that  the 
information  known  or  readily  obtainable 
is  InsufBcient  to  enable  the  party  to 
admit  or  deny. 

(c)  Sufficiency  or  response.  The  party 
requesting  admissions  may  move  for  a 
determination  of  the  sufficiency  of  the 
answen  or  objections.  Unless  the 
administrative  law  judge  determines 
that  an  objection  is  justified,  the 
administrative  law  judge  shall  order  that 
an  answer  be  served.  If  the 
administrative  law  judge  determines 
that  an  answer  does  not  comply  with  the 
requirements  of  diis  section,  the 
administrative  law  fudge  may  order 
either  diat  die  matter  is  admitted  or  that 
an  amended  answer  be  served. 

(d)  Effect  t^  admission.  Any  matter 
aifanitted  under  this  section  is 
conclusively  established  unless,  upon 
the  motion  of  a  party,  the  administrative 
law  fudge  penults  the  withdrawal  or 
amendment  of  die  admissicm.  Any 
admission  made  under  this  section  is 
made  for  the  purposes  of  the  pending 
proceeding  only,  is  not  an  admission  by 
the  party  fm  any  other  purpose,  and 
may  not  be  used  against  the  party  in  any 
other  proceeding. 

(e)  Service  trf  requests.  Each  request 
for  admission  and  each  written  resp<mse 
must  be  served  on  all  parties  and  fUed 
with  the  Office  of  administrative  law 
judges. 

(a)  In  general.  A  party  who  resp<mded 
to  a  request  for  discovery  with  a 
response  diat  was  complete  when  made 
is  under  no  duty  to  supplement  the 
response  to  include  infMmation 
acquired  after  die  reqxMise  was  made 
except 

(1)  A  party  is  under  a  duty  to  timely 
supplement  responses  with  respect  to 
any  question  directly  addressed  to: 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters;  and 


(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  the  expert  ivitness  is 
expected  to  testify,  and  the  substance  of 
the  testimony. 

(2)  A  party  is  under  a  duty  to  timely 
amend  a  previous  response  if  the  party 
later  obtains  information  upon  the  basis 
of  which: 

(i)  The  party  knows  the  response  was 
incorrect  when  made:  or 

(ii)  The  party  knows  the  response 
though  correct  when  made  is  no  longer 
true  and  the  circumstances  are  such  that 
a  failure  to  amend  the  response  is,  in 
substance,  a  knowing  concealment 

(b)  By  order  or  agreement.  A  duty  to 
supplement  responses  may  be  imposed 
by  order  of  the  administrative  law  judge 
or  by  agreement  of  the  parties. 


9104.570 

Upon  motion  of  a  parfy  or  a  person 
from  whom  discovery  is  sought  or  in 
accordance  with  1 104.580(c).  the 
administrative  law  judge  may  make 
appropriate  orders  to  protect  a  parfy  or 
person  from  annoyance,  embarrassment 
oppression,  or  undue  burden  or  expense 
as  a  result  of  the  requested  discovery 
request  The  order  may  direct  that 

(a)  Hie  discovery  may  not  be  had: 

(b)  The  discovery  may  be  had  only  on 
spedfied  terms  and  conditions, 
including  a  designation  of  time  and 
place  for  discovery. 

(c)  The  discovery  may  be  had  by  a 
method  of  discovery  o^er  than  that 
selected  by  the  parfy  aeeking  discovery: 

(d)  Certain  irrelevant  matten  may  not 
be  the  subject  of  disoovety.  or  that  the 
so^  6[  discovery  be  limited  to  certain 
matters; 

(e)  Discovery  may  be  conducted  with 
no  one  present  other  dian  persons 
designated  by  the  administrative  law 
judge; 

(f)  A  trade  secret  or  other  confidential 
research,  development  or  commercial 
information  may  not  be  disclosed,  or 
may  be  disclosed  only  in  a  designated 
way:  or 

(g)  To  protect  privileged  matters,  the 
administrative  law  fudge  may  take  such 
other  action  pomitted  under  { 104.74a 


tomakaor 


(a)  Motion  to  compel  discovery.  If  a 
deponent  fails  to  answer  a  questi(Mi 
(Mopounded,  or  a  parfy  upon  whom  a 
request  is  made  under  §{104.530 
through  104.550  fails  to  respond 
adequately,  objects  to  a  request  m  fails 
to  permit  inspection  as  requested,  the 
discovering  parfy  may  move  the 
administrative  law  fudge  for  an  order 
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oompallii^  •  rwponM  or  an  intiMction 
in  •cconLwc*  with  the  raquML  Th» 
molkm  •ball: 

(1)  Slat*  lb*  Datura  of  th«  raquoat: 

(2)  Sot  forth  th«  raopooM  or  ob|«ction 
of  the  party  upon  whom  the  raquaat  was 
•Ofved: 

(3)  Pmanl  arfumants  aupportlng  the 
motion:  and 

(4)  Attach  copies  of  all  relevant 
diacovery  requeatt  and  retponaea. 

(b)  BvoMive  or  incomplete  answers. 
For  the  purpoaea  of  thia  aection.  an 
evasive  or  incomplete  answer  or 
responae  will  be  treated  aa  a  failure  to 
anawer  or  respond. 

(c)  Adminittrathf  law  fudge  ruling,  bi 
ruling  on  a  motion  under  tfiis  section, 
the  administrative  law  judge  may  enter 
an  order  compeUing  a  responae  or  an 
Inapection  in  accordance  with  the 
requeaU  may  iaaoe  sanctions  under 
paragraph  (d)  of  thia  aection.  or  may 
enter  a  protective  order  under  1 10I.S7a 

(d)  Sanctions.  If  a  party  fails  to 
comply  with  an  order  (including  an 
order  for  taking  a  deposition,  the 
production  of  evidence  within  the 
party's  control  a  requeat  for  admiasion. 
or  the  production  of  witneaaea)  the 
adnlniatrathre  law  judge  may: 

(1)  Draw  an  inference  in  favor  of  the 
ii|iieating  party  with  regard  to  the 
inforewtion  aouytt; 

(2)  Prohibit  the  pvty  CalUng  to  coonply 
with  the  order  fron  Introducing 
evidence  cuiiijemlug.  or  otherwiaa 
ralytng  upon,  testinony  relating  to  the 
infomation  auught; 

(3)  Permit  the  reqoeating  party  to 
introdaoe  aeoondary  evidence 
concerning  the  infonnation  aought 

(4)  Strike  any  appraprlale  part  of  the 
pleadlnga  or  other  sebmlaalona  of  the 
party  failing  to  comply  with  such  order, 
or 

(B)  Take  audi  otiiar  acttea  —  may  be 


(a)  In  general.  Thia  section  governs 
the  Issuance  of  subpoenas  In 
admlniatraUve  proceedings  under  this 
part.  Except  for  time  periods  stated  in 
thaae  rulea.  to  the  extent  that  this  rule 
conflicts  with  procedures  for  the 

I  of  snbpoenaa  in  dvil  actioaa  in 


the  United  States  District  Coert  for  the 
District  in  which  the  inveaUfation  of  the 
dlacrimioatory  houaing  practice  took 
pUoa.  the  rulea  of  the  United  SUtea 
District  Court  apply. 

(b)  istuancm  of  subpoena.  Upon  the 
written  raquaat  of  a  party,  the  chief 
admiolatratlve  law  lu4t*  or  the 
preaiding  adaiinlatrativa  law  tudge  siay 
isMia  a  aubpoena  requiring: 


(1)  The  attendance  of  a  writneaa  for  the 
puipoae  of  giving  testimony  at  a 
depoeition. 

(2)  The  attendance  of  a  witness  for  the 
purpose  of  giving  testimony  at  a  bearing: 
and 

(3)  The  production  of  relevant  books, 
paper*,  documents  or  tangible  things. 

(c)  Time  of  request.  Requests  for 
subpoenas  in  aid  of  diacovery  must  be 
submitted  in  time  to  permit  the 
conclusion  of  discovery  15  days  before 
the  date  scheduled  for  the  hearing.  If  a 
request  for  subpoenaa  of  a  witness  for 
testimony  at  a  hearing  ia  submitted 
three  day*  or  leaa  before  the  heeling,  the 
subpoena  shall  be  issued  at  the 
discretion  of  the  chief  administrative 
law  judge  or  the  presiding 
adminlatratlve  law  judge,  aa 
apnronrlate. 

fd)  Serrice.  A  subpoena  may  be 
served  by  any  person  who  ie  not  a  party 
and  ia  not  leaa  than  ia  yeara  of  age. 
Service  on  a  person  shad  be  SMde  by 
delivering  a  copy  of  the  aubpoena  to  the 
person  and  by  tendering  witneea  face 
and  mileage  to  that  peraon.  When  the 
aubpoena  ia  leaned  on  behalf  of  HUa 
Hltnaaa  faaa  and  aiHaage  need  not  be 
tendered  wHh  the  aubpoena 

(e)  Amm»t  of  witneee  fees  and 
aUhage.  A  itoiM  aaaMMaed  by  a 

enttdad  10  iw  aaae  wHaaaa  awl  mileage 

United  Slataa  DiaMcl  Coarts.  Faaa 
pnyaUa  lo  a  aritaaaa  suaimoned  by  a 
subpoena  shall  be  paid  by  the  par^ 
raqnaatiat  the  iaaaaaoa  of  tha  aubpoena. 
or  where  the  admteMrative  law  iudfe 
datarnilnea  that  a  party  la  unable  lo  pey 
the  feea.  the  faaa  shall  be  paid  by  the 
DepaftmenL 

(f)  HoUoa  to  quash  or  limit  subpoena. 
Upon  a  motion  by  the  parson  served 
with  a  aubpoena  or  by  a  party,  made 
within  five  daya  of  the  aarvlce  of  the 
subpoena  (but  in  any  event  not  leea  than 
the  time  apedfled  in  the  aubpoena  for 
ooaaplianoa),  tha  administrative  law 
Ml*  Bay: 

(1)  quaah  or  modify  the  subpoena  if  it 
is  unreaaonable  and  oppressive  or  for 
other  good  cause  shown:  or 

(2}  condltton  denial  of  dM  notion 
upon  the  advancatnenU  by  the  party  on 
whoae  behalf  tha  aubpoena  was  issued. 
of  tha  raaaonabia  coat  of  producing 
subpoenaed  booka.  papers  or 
docuaenta.  Where  the  drcumatancea 
require,  the  adoinistraUve  law  judge 
may  act  upon  such  s  motion  at  any  time 
aflOT  a  copy  of  the  motion  has  been 
aerved  upon  tha  party  on  whose  behalf 
tha  subpoena  waa  iaaauad. 

(g)  Failure  to  comply  with  subpoena. 
If  a  peraon  faila  to  comply  with  a 
subpoena  laaued  under  thia  section,  the 


party  requeating  the  subpoena  may  refer 
the  matter  to  the  Attorney  General  ibr 
enforcement  in  appropiiale  proceedings 
under  aection  m4(c)  of  the  Fair  Houaing 
Act 


f  io«jao 

(a)  In  general.  Before  the 
commencement  of  the  bearing,  the 
administrative  law  judge  may  direct 
parties  to  file  prehearing  statements. 

(b)  Contents  of  statement  The 
prehearing  statement  nuist  state  the 
name  of  the  party  or  parties  preaenting 
the  statement  and.  unless  otherwise 
directed  by  the  administrative  law 
judge,  briefly  aet  forth  the  following: 

(1)  Issues  involved  In  the  proceeding- 

(2)  FacU  atipulated  by  the  parties  and 
a  statement  that  the  parties  have  made  a 
good  faith  effort  to  atipnlate  to  the 
greatest  extent  poaaibla. 

(3)  Facts  in  dlapote. 

(4)  Witnesses  (together  with  a 
suounary  of  the  testimony  expected)  and 
exMbita  to  be  preaented  at  the  hearbig. 

(5)  A  brief  statement  of  appUcabie 
law. 

(6)  Conchisions  to  be  drawn. 

(7)  Eatimated  time  required  for 
pceaentatlon  of  the  party's  caae. 

(•)  Soch  other  infonnation  as  may 
aaaiat  in  the  dispositian  of  the 
proceeding- 

(a)  In  general.  Before  the 
commencement  or  during  the  course  of 
the  hearing,  the  administrative  law 
judge  nay  direct  the  parties  to 
participate  In  a  conference  to  expedite 
the  bearing. 

(b)  Matters  considered.  At  the 
conference,  the  following  matters  may 
be  considered: 

(1)  Simplification  and  clarification  of 
theiaauea. 

(2)  Necessary  amendments  to  tha 
pleadings. 

(3)  Stipulationa  of  fact  and  of  the 
authenticity,  accuracy,  and  admiaaibillty 
of  documenta. 

(4)  Umitatioaa  on  the  nomber  of 
witnesses. 

(5)  Negotiation,  compromise,  or 
settlement  of  issues. 

(e)  Hie  exchange  of  propoaed 
exhibits. 

(7)  Matters  of  which  official  notice 
win  be  requested. 

(8)  A  schedule  for  the  compietioo  of 
actions  discussed  at  the  conference. 

(9)  Such  other  information  as  may 
assist  in  the  dkqwsition  of  the 
proceeding- 


(c)  Conduct  of  conference.  The 
conference  may  be  conducted  by 
telephone,  correspondence  or  personal 
attendance.  Conferences,  however,  shall 
generally  be  conducted  by  a  conference 
call,  unless  the  administrative  law  judge 
determines  that  this  method  is 
impracticable.  The  administrative  law 
fudge  shall  give  reasonable  notice  of  the 
time,  place  and  manner  of  the 
conference- 

(d)  Record  of  conference.  Unless 
otherwise  derected  by  the 
administrative  law  judge,  the  conference 
will  not  be  stenographically  recorded. 
The  administrative  law  judge  will 
reduce  the  actions  taken  at  the 
conference  to  a  written  order  or,  if  the 
conference  takes  place  less  than  seven 
days  before  the  beginning  of  the  hearing, 
may  make  a  statement  on  the  record 
summarizing  the  actions  taken  at  the 
conference. 


1104,620 

ai 


(a)  Appointment  of  settlement  judge. 
The  administrative  law  judge,  upon  the 
motion  of  a  party  or  upon  his  or  her  own 
motion,  may  request  the  chief 
administrative  law  judge  to  appoint 
another  administrative  law  judge  to 
conduct  settlement  negotiations.  The 
order  appointing  the  settlement  judge 
may  confine  the  scope  of  settlement 
negotiations  to  specified  issues.  The 
order  shall  direct  the  settlement  judge  to 
report  to  the  diief  administrative  law 
judge  within  specified  time  periods- 

(b)  Duties  of  settlement  judge.  (1)  The 
settlement  judge  shall  convene  and 
preside  over  conferences  and  settlement 
negotiations  between  the  parties  and 
assess  the  practicalities  of  a  potential 
settlement 

(2)  The  settlement  judge  shall  report 
to  the  chief  administrative  law  judge 
describing  the  status  of  the  settlement 
negotiations,  evaluating  settlement 
prospects,  and  recommending  the 
termination  or  continuation  of  the 
settlement  negotiations. 

(c)  Termination  of  settlement 
negotiations.  Settlement  negotiations 
ahall  terminate  upon  the  order  of  the 
chief  administrative  law  judge  issued 
after  consultation  with  the  settlement 
judge.  The  conduct  of  settlement 
negotiations  shall  not  unduly  delay  the 
commencement  of  the  hearing. 

Subpart 

S  104.700   Dale 

(a)  Date.  The  hearing  shall  commence 
not  later  than  120  days  following  the 
issuance  of  the  charge  under  {  103.405, 
unless  it  is  impracticable  to  do  so.  If  the 
hearing  cannot  be  commenced  within 


Procedures 

■no  fwace  ot  neann^ 


this  time  period,  the  administrative  law 
judge  shall  notify  in  ivriting  all  parties, 
the  aggrieved  persons  on  whose  behalf 
the  chaige  was  filed,  and  the  Assistant 
Secretary,  of  the  reasons  for  the  delay. 

(b)  Place.  The  hearing  will  be 
conducted  at  a  place  in  the  vicinify  in 
which  the  discriminatory  housing 
practice  is  alleged  to  have  occurred  or  to 
be  about  to  occur. 

(c)  Notification  of  time  and  place  for 
hearing.  The  charge  issued  under  24 
CFR  103.405  will  specify  the  time,  date 
and  place  for  the  heating.  The 
administrative  law  judge  may  change 
the  time,  date  or  place  of  the  hearing,  or 
may  temporarily  adjourn  or  continue  a 
hearing  for  good  cause  shown.  If  such  a 
change  is  made  or  the  hearing  is 
temporarily  adjourned,  the 
administrative  law  judge  shall  give  the 
parties  at  least  five  days  notice  of  the 
revised  time,  date  and  place  for  the 
hearing,  unless  otherwise  agreed  by  the 
parties. 

9104.710   Conduct  Of  hearlnga. 

The  hearing  shall  be  conducted  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C  551-559). 


{104,720    Waiver  Of  rlgM  to  1 

If  all  parties  waive  their  right  to 
appear  before  the  administrative  law 
judge  or  to  present  evidence  and 
arguments,  it  is  not  necessary  for  the 
administrative  law  judge  to  conduct  an 
oral  hearing.  Such  waivers  shall  be 
made  in  writing  and  filed  with  the 
administrative  law  judge.  Where 
waivers  are  submitted  by  all  parties,  the 
administrative  law  judge  shall  make  a 
record  of  the  relevant  written  evidence 
submitted  by  the  parties  and  pleadings 
submitted  by  the  parties  with  respect  to 
the  issues  in  the  proceeding.  These 
documents  shall  constitute  the  evidence 
in  the  proceeding  and  the  decision  shall 
be  based  upon  this  evidence.  Such 
hearings  shall  be  deemed  to  conunence 
on  the  first  day  that  written  evidence 
may  be  submitted  for  the  record. 

S  104.730    Evidence. 

The  Federal  Rules  of  Evidence  apply 
to  the  presentation  of  evidence  in 
hearings  under  this  part 


S  104.740    In 


and  protective 


The  administrative  law  judge  may 
limit  discovery  or  the  introduction  of 
evidence,  or  may  issue  such  protective 
or  other  orders  necessary  to  protect 
privileged  communications.  If  the 
administration  law  judge  determines 
that  information  in  documents 
containing  privileged  matters  should  be 
made  available  to  a  party,  the 


administrative  law  judge  may  order  the 
preparation  of  a  summary  or  extract  of 
the  nonprivileged  matter  contained  in 
the  original. 

S  104.750    Exhants. 

(a)  Identification.  All  exhibits  offered 
into  evidence  shall  be  niunbered 
sequentially  and  marked  with  a 
designation  identifying  the  party 
offering  the  exhibit 

(b)  &cchange  of  exhibits.  One  copy  of 
each  exhibit  offered  into  evidence  must 
be  furnished  to  each  of  the  parties  and 
to  the  administrative  law  judge.  If  the 
administrative  law  judge  does  not  fix  a 
time  for  the  exdiange  of  exhibits,  the 
parties  shall  exchange  copies  of  exhibits 
at  the  earliest  practicable  time  before 
the  commencement  of  the  hearing. 
Exhibits  submitted  as  rebuttal  evidence 
are  not  required  to  be  exchanged  before 
the  commencement  of  the  hearing  if  the 
submission  of  sudi  evidence  could  not 
reasonably  be  antidpated  at  that  time. 

{104.760    AulltenticHy. 

The  authentidfy  of  all  documents 
furnished  to  the  parties  as  required 
under  { 104.750  and  submitted  as 
proposed  exhibits  in  advance  of  the 
hearing  shall  be  admitted  unless  a  party 
files  a  written  objection  to  the  exhibit 
before  the  commencement  of  the 
hearing-  Upon  a  dear  showing  of  good 
cause  for  failure  to  file  such  a  written 
objection,  the  administrative  law  judge 
may  permit  the  party  to  challenge  the 
authentidty. 


{104.770 

The  parties  may  stipulate  to  any 
pertinent  facts  by  oral  agreement  at  the 
hearing  or  by  written  agreement  at  any 
time.  Stipulations  may  be  submitted  into 
evidence  at  any  time  before  the  end  of 
the  hearing.  When  received  into 
evidence,  the  stipulation  is  binding  on 
the  parties. 

{104.760   Record  Of  haartng. 

(a)  Hearing  record.  All  oral  hearings 
shall  be  recorded  and  transcribed  by  a 
reporter  designated  by,  and  under  the 
supervision  of,  the  administrative  law 
judge.  The  original  transcript  shall  be  a 
part  of  the  record  and  shall  constitute 
the  sole  offidal  transcript  All  exhibits 
introduced  as  evidence  shall  be  marked 
for  identification  and  incorporated  as  a 
part  of  the  record.  Transcripts  may  be 
obtained  by  the  parties  and  by  the 
public  bom  the  offidal  reporter  at  rates 
not  to  exceed  the  applicable  rates  fixed 
by  the  contract  with  the  reporter. 

(b)  Corrections.  Corrections  to  the 
official  transcript  will  be  permitted  upon 
motion  of  a  party.  Motions  for  correction 
must  be  submitted  within  five  days  of 
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tht  raccipl  of  th«  traiMcripl.  Comctioaa 
of  th«  ofncial  transoipt  will  b« 
p«nnitt«d  only  whcr*  errora  of 
■ub«tanc«  ara  involved  and  upon  the 
approval  of  tha  admlnisUativa  law 
judge. 


I1M.7W 

(a)  Argument*.  FoOowing  the 
•ubmiaalon  of  evidence  at  an  oral 
hearing,  the  adminiatrative  law  judge 
may  hear  oral  argumenta  at  the  hearing. 
1  he  administrative  law  |udge  may  limit 
the  time  permitted  for  such  argumenta  to 
avoid  onreaaonable  delay. 

(b|  Submittion  of  written  brief*.  The 
adminiatrative  law  (odga  may  permit  the 
•ubmiaaion  of  written  briefs  following 
the  adtoumment  of  the  oral  hearing. 
Written  brtefa  ehall  be  simultaneooaly 
filed  by  all  partiea  and  thall  be  due  not 
Uter  than  SO  dajrt  following  the 
adjournment  of  the  oral  \ 


|t04JM    Indall 

(a)  Oral  hearinge.  Where  there  ia  an 
oral  hearing,  the  hearing  enda  on  the 
day  of  the  adjournment  of  the  oral 
hearing  or.  whera  written  brlefi  are 
permitted,  on  the  date  that  the  written 
briefs  are  due. 

(b)  Hearimg  om  written  record.  Whera 
the  partiea  have  waived  an  oral  bearing, 
the  iMarlag  enda  on  the  date  set  by  the 
administrative  law  (ndpe  aa  the  final 
date  for  the  racaipt  of  anbolastoaa  by 
the  parties. 


Iioctio 
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Following  the  end  of  the  hearing,  no 
additional  evidence  may  be  accepted 
into  the  racord.  except  with  the 
perailesion  of  the  adminiatrativa  law 
judge.  The  adminiatrative  law  )«dt>  a^y 
receive  addittonai  evidence  upon  • 
determination  that  new  and  matarial 
evidence  was  not  raadily  available 
befora  the  end  of  the  hearingi  the 
evidence  has  been  timely  submittad.  and 
its  acceptance  will  not  unduly  prejudice 
the  rlghta  of  the  partiea.  However,  the 
adminiatraUve  law  tudga  ahall  Indode  in 
the  record  any  motlona  for  attoniay's 
feea  (tawhidlQg  supporting 
docuaentatlaa).  and  any  approved 
correctkma  to  the  tranaciipU. 


(a)  Election  of  Judicial  determination. 
If  the  complainant,  the  respondent  or 
the  aggrieved  person  on  wnoee  behalf  a 
complaint  was  Blad  makes  a  timely 
election  to  have  the  claims  asserted  in 
the  charge  decided  in  a  civil  action 
under  section  n2(o)  of  the  Act.  the 
administrative  law  Judge  shaU  diamias 
the  adminiatrative  proceeding. 


(b)  Effect  of  a  civil  action  oa 
odminigtralive  proceeding.  An 
adminiatrative  law  Judge  may  not 
continue  an  administrative  proceeding 
under  this  part  regarding  an  alleged 
discriminatory  housing  practice  after  the 
beginning  of  the  trial  of  a  civil  action 
commenced  by  the  aggrieved  person 
under  an  act  of  Congress  or  a  State  law 
seeliing  relief  with  respect  to  that 
discriminatory  housing  practice.  If  such 
a  trial  is  commenced,  the  adminiatraUve 
law  Judga  ahall  dismiss  the 
administrative  proceeding.  The 
commencement  and  maintenance  of  a 
civil  action  for  appropriate  temporary  or 
prahmlnary  ralief  under  section  B10(e)  or 
proceedings  for  such  relief  under  section 
613  of  the  Fair  Housing  Act  does  not 
affect  admli^trativa  pfoceadinfi  under 
thiapart 


(a) /njaneraZ  Within  the  time  period 
set  forth  In  paragraph  (d)  of  this  section, 
the  administrative  law  Judge  shall  iaaue 
an  initial  decision  including  findings  of 
fact  and  oonduaions  of  law  upon  each 
material  leeue  of  fact  or  law  presented 
on  the  record.  The  initial  dedaion  of  the 
administrative  law  Judga  shall  be  baaed 
on  the  racord  of  the  proceeding. 

(b)  Finding  against  respondent.  If  the 
administrative  law  Judge  flnds  that  a 
respondent  has  engaged,  or  ia  about  to 
engage,  in  a  discriminatory  housing 
practice,  the  adminiatrative  law  Judge 
shall  iasua  an  initial  decision  against  the 
respondent  and  order  such  relief  as  may 
be  appropriate.  The  relief  may  include, 
but  is  not  bmited  to,  the  following: 

(IJ  The  administrative  law  Judge  may 
order  Ifaa  reapondent  to  pay  daniagea  to 
the  aggilaied  person  (including  damages 
caoaed  by  hnraHlation  and 
embarrassment). 

(2)  The  administrative  law  fudge  may 
provide  for  injunctive  or  such  other 
equitable  ralief  as  may  be  appropriate. 
No  such  order  may  afreet  any  contract, 
sale,  encumbrance  or  leaae 
consummated  befora  the  issuance  of  the 
initial  decision  that  Involved  a  bona  fide 
purchaser,  encumbrancer  or  tenant 
without  actual  knowledge  of  the  charge 
iaaued  under  i  104.406. 

(3)  To  vindicate  the  public  interest, 
the  administrative  law  Judge  may  ssssss 
a  civil  penalty  against  the  respondent 

(i)  The  amount  of  the  civil  penalty 
may  not  exceed: 

(A)  tlClOOO.  if  the  reapondent  has  not 
been  adjudged  to  have  committed  any 
prior  discriminatory  housing  practice  in 
any  adminiatrative  hearing  or  dvil 
action  permitted  under  the  Fair  Houaing 
Act  or  any  State  or  local  fair  housing 
law.  or  in  any  licensing  or  regulatory 


proceeding  conductad  by  a  Federal 
State  or  local  goveramenlal  agency. 

(B)  tiSJOOa.  if  the  reapondent  haa  been 
adfadged  to  have  committed  one  other 
discriminatory  housing  practice  in  any 
administrative  hearing  or  civil  action 
permitted  under  the  Fair  Houaing  Act  or 
any  State  or  local  fair  housing  law,  or  in 
any  licenaing  or  regulatory  proceeding 
conducted  by  a  Federal,  State,  or  local 
government  agency,  and  the 
adjudication  waa  made  during  the  five- 
year  period  preceding  the  date  of  filing 
of  dia  chargs. 

(C)  150.000,  if  the  reapondent  has  been 
adjudged  to  have  committed  two  or 
mora  diacriminatory  housing  practices  in 
any  adminiatrative  hearings  or  dvil 
actions  permitted  under  the  Fair 
Housing  Act  or  any  State  or  local  fah* 
housing  law,  or  in  any  licensing  or 
regulatory  proceeding  conducted  by  a 
Federal.  State,  or  local  government 
agency,  and  the  adjudications  wera 
made  during  the  seven-year  period 
preceding  the  data  of  the  filing  of  tha 
chains. 

(U)  If  the  acts  coMtihiting  the 
discriminatory  bousing  practice  thai  ia 
the  subject  of  the  charge  wera 
committed  by  the  same  natural  persoa 
who  has  previously  been  adjudged,  in 
any  adminiatrative  procseding  or  dvil 
action,  to  have  committed  acta 
constituting  a  diacriminatarir  bousing 
practice,  t^  tima  periods  set  forth  in 
paragrapha  (bMSKiJ  (B)  and  (C)  of  Ihia 
section  do  aot  apply. 

(ill)  In  a  proceeding  involving  two  or 
mora  reapondents,  the  administrative 
law  Judys  may  aaaeaa  a  dvil  penalty  as 
provided  under  para^aph  (b)  of  thia 
section  against  each  reapoodent  that  the 
administrative  law  Judge  determines  haa 
been  engaged  or  is  about  to  engage  in  a 
discriminatory  houaing  practice. 

(c)  Finding  in  favor  of  respondent  If 
the  adminiatrative  law  Judge  finds  that  a 
reapondent  has  not  engaged,  and  is  not 
about  to  engage,  in  a  diacriminatory 
housing  practice,  the  adminiatrative  law 
judge  shall  make  an  initial  dedaion 
dismiaaing  the  charge. 

(d)  Date  of  issuance.  The 
administrative  law  Judge  shall  iaaue  an 
initial  decision  within  00  days  sfter  the 
end  of  the  hearing,  unless  it  is 
impracticable  to  do  so.  If  the 
administrative  law  judge  is  unable  to 
iaaue  the  initial  dedaion  within  thia  time 
period  (or  within  any  succeeding  OO-day 
period  foUowii^  the  taiitial  e»day 
period),  the  adminiatrative  law  Judge 
shall  notify  in  wriUf«  all  partiea.  Mm 
aggrieved  peraon  on  whoae  behalf  the 
charge  waa  filed,  and  the  Aaaiatant 
Secretaiy,  of  the  rsaaona  for  the  delay. 


I104.920    ServlcaofinMlali 

Simultaneously  with  the  issuance  of 
the  initial  decision,  the  administrative 
law  Judge  shall  serve  the  initial  decision 
on  all  parties,  the  aggrieved  person  on 
whose  behalf  the  charge  was  Bled,  the 
Assistant  Secretary  and  the  Secretary  of 
HUD.  The  initial  decision  will  indude  a 
notice  stating  that  the  initial  decision 
will  become  the  final  decision  of  the 
Department  unless  the  Secretary  issues 
a  Hnal  dedaion  under  S  104.930  within 
30  days  of  the  date  of  issuance  of  the 
initial  dedsion. 

I104J2S    Resolution  Of  ctwrga. 

At  any  time  before  the  issuance  of  a 
final  decision  under  {  104.930.  the 
parties  may  submit  an  agreement 
resolving  the  charge.  The  agreement 
must  be  signed  by  the  General  Counsel, 
the  respondent,  and  the  aggrieved 
person  upon  whose  behalf  the  charge 
was  issued.  The  administrative  law 
Judge  shall  accept  the  agreement  by 
issuing  an  initial  decision  based  on  the 
agreed  Tindings.  The  submission  of  an 
agreement  resolving  the  charge 
constitutes  a  waiver  of  any  right  to 
challenge  or  contest  the  validity  of  a 
decision  entered  in  accordance  with  the 
agreement 

f104J30    Final  dacWon. 

(a)  Issuance  of  finai  decision  by 
Secretary.  The  Secretary  of  HUD  may 
review  any  finding  of  fact,  conclusion  of 
law,  or  order  contained  in  the  initial 
decision  of  the  administrative  law  judge 
and  issue  a  final  dedsion  in  the 
proceeding.  The  Secretary  may  affirm, 
modify  or  set  aside,  in  whole  or  in  part 
the  initial  dedsion  or  remand  the  initial 
decision  for  further  proceedings.  The 
Secretary  shall  aerve  the  final  decision 
on  all  parties  no  later  than  30  days  from 
the  date  of  issuance  of  the  initial 
dedsion  of  the  administrative  law  Judge. 
The  final  dedsion  shall  be  served  on  all 
parties,  the  aggrieved  person  on  whose 
behalf  the  charge  was  filed,  and  the 
Assistant  Secretary. 

(b)  No  final  decision  by  Secretary.  If 
the  Secretary  of  HUD  does  not  serve  a 
final  dedsion  within  the  time  period 
described  above,  the  initial  dedsion  of 
the  administintive  law  Judge  will 
become  the  final  decision  of  the 
Department  For  the  purposes  of  this 
part,  such  a  final  dedsion  will  be 
considered  to  have  been  issued  30  days 
following  the  date  of  issuance  of  the 
initial  dedsion. 

(c)  Public  disclosure.  HUD  shall  make 
public  disdoaure  of  each  final  dedsion. 

(d)  Decisions  on  remand  If  the 
Secretary  remands  the  dedsion  for 
further  proceedings,  the  administrative 
law  Juf^  shall  iaaue  an  initial  dedsion 


on  remand  within  60  days  of  the  date  of 
issuance  of  the  Secretary's  decision, 
unless  it  is  impractical  to  do  so.  If  the 
administrative  law  judge  is  unable  to 
issue  the  initial  decision  within  this  time 
period  (or  within  any  succeeding  OO-day 
period  following  the  initial  60-day 
period),  the  administrative  law  Judge 
shall  notify  in  writing  the  parties,  the 
aggrieved  person  on  whose  behalf  the 
charge  was  filed,  and  the  Assistant 
Secretary,  of  the  reasons  for  the  delay. 

{104.935    Action  upon  issuance  of  a  final 


(a)  Licensed  or  regulated  businesses. 
(1)  If  a  final  dedsion  indudes  a  finding 
that  a  respondent  has  engaged  or  is 
about  to  engage  in  a  discriminatoiy 
housing  practice  in  the  course  of  a 
business  that  is  subjed  to  licensing  or 
regulation  by  a  Federal  State  or  local 
governmental  agency,  the  Assistant 
Secretary  will  notify  the  governmental 
agency  of  the  dedsion  by: 

(i)  Sending  copies  of  the  findings  of 
fact  condusions  of  law  and  the  final 
dedsion  to  the  govenuiental  agency  by 
certified  mail  and 

(ii)  Recommending  appropriate 
disciplinary  action  to  the  governmental 
agency,  including,  where  appropriate, 
the  suspension  or  revocation  of  the 
license  of  the  respondent 

(2)  The  Assistant  Secretaiy  will  notify 
the  appropriate  governmental  agendes 
within  30  days  after  the  date  of  issuance 
of  the  final  decision,  unless  a  petition  for 
Judicial  review  of  the  final  dedsion  as 
described  in  S  104.950  has  been  filed 
before  the  issuance  of  the  notification  of 
the  agency.  If  such  a  petition  has  been 
filed,  the  Assistant  Secretary  will 
provide  the  notification  to  the 
governmental  agency  within  30  days  of 
the  date  that  the  final  dedsion  is 
affirmed  upon  review.  If  a  petition  for 
Judicial  review  is  timely  filed  following 
the  notification  of  the  governmental 
agency,  the  Assistant  Secretary  will 
prompdy  notify  the  governmental 
agency  of  the  petition  and  withdraw  his 
or  her  recommendation. 

(b)  Notification  to  the  Attorney 
General.  U  a  final  dedsion  indudes  a 
finding  that  a  respondent  has  engaged  or 
is  about  to  engage  in  a  discriminatoiy 
housing  practice  and  another  final 
dedsion  induding  auch  a  finding  was 
issued  under  this  part  within  the  five 
years  preceding  the  date  of  issuance  of 
the  final  dedsion.  the  General  Counsel 
will  notify  the  AHoraey  General  of  the 
decisitms  by  sending  a  copy  of  the  final 
decisions  in  each  administrative 
proceeding. 


S104M0    Atlomey'a  fees  and  coata. 

Following  the  issuance  of  the  final 
decision  under  {  104.930.  any  prevailing 
party,  except  HUD,  may  apply  for 
attorney's  fees  and  costs.  Tlie 
administrative  law  judge  will  issue  an 
initial  decision  awarding  or  denjring 
such  fees  and  costs.  The  initial  decision 
will  become  the  final  dedsion  of  HUD 
unless  the  Secretary  reviews  the  initial 
decision  and  issues  a  final  dedsion  on 
fees  and  costs  within  30  days.  The 
recovery  of  reasonable  attorney's  fees 
and  costs  will  be  permitted  as  follows: 

(a)  If  the  respondent  is  the  prevailing 
party: 

(1)  HUD  will  be  liable  for  reasonable 
attorney's  fees  and  costs  to  the  extent 
provided  under  the  Equal  Access  to 
Justice  Ad  (5  U.S C  504)  and  HUD's 
regulations  at  24  CFR  Part  14:  and 

(2)  An  intervenor  will  be  liable  for 
reasonable  attorney's  fees  and  costs 
only  to  the  extent  ^t  the  intervenor's 
participation  in  the  administrative 
proceeiding  was  frivolous  or  vexatious, 
or  was  for  the  purpose  of  harassment 

(b)  To  the  extent  that  an  intervenor  is 
a  prevailing  party,  the  respondent  wiU 
be  Uable  for  reasonable  attorney's  fees 
unless  spedal  circumstances  make  the 
recovery  of  such  fees  and  costs  unjust 


Subpart 

Enforcament  of  Final  Dedaion 

§104.950    JudkM  review  of  flnsl( 

(a)  Petition  for  review.  Any  parfy 
adversely  affected  by  a  final  decision 
linder  i  104.930  may  file  a  petition  in  the 
appropriate  United  States  Court  of 
Appeals  for  review  of  the  dedsion  under 
section  812(i)  of  tiie  Fair  Housing  Act 
The  petition  must  be  filed  witiiin  30  days 
of  the  date  of  issuance  of  the  final 
dedsion. 

(b)  No  petition  for  review.  If  no 
petition  for  review  is  filed  under 
paragra{^  (a)  within  45  days  from  the 
date  of  issuance  of  the  final  decision, 
the  findings  of  facts  and  final  dedsion 
shall  be  conclusive  in  connection  with 
any  petition  for  enforcement  described 
under  §  104.955(a)  filed  tiiereafter  by  tiie 
General  Counsel  and  in  connection  with 
any  petition  for  enforcement  described 
under  %  104.955(b). 


{104.955    Ewlorcamawt  Of  final  ( 

(a)  Enforcement  by  HUD.  Following 
the  issuance  of  a  final  dedsion  under 
§  104.93a  the  General  Counsel  may 
petition  the  appropriate  United  States 
Court  of  Appeals  for  the  enforcement  of 
the  final  dedsion  and  for  appropriate 
temporary  relief  or  restraining  order  in 
accordance  with  section  S12(j)  of  the 
Fair  Housing  Act 
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(b)  Enforc»m«nt  by  other*.  If  befora 
th«  •xplration  of  60  day*  from  tha  date 
of  iMuanoa  of  the  final  decision  under 
1 1M.930,  no  petiUon  for  review  of  the 
flnal  decision  dascrlbad  under  1 104  J60 
has  been  filed,  and  the  General  Counsel 
has  not  sought  enforcement  of  the  final 
dedskm  as  described  in  paragraph  (a)  of 
this  sactloa.  any  person  entitled  to  relief 
under  the  final  decision  may  petition  the 
appropriate  United  States  Court  of 
Appeals  for  the  enforcement  of  the  final 
decision  in  accordance  with  section 
612(m)  of  the  Fair  Housing  Act 

PART  IM-fAM  NOUMM 

a.  The  appendix  to  Part  106  la 
redesignated  as  the  appendix  to  Part  109 
and  the  remainder  of  Part  106  la 
removed. 


PART 


THIFAMNOIMNQACT 

7.  The  title  to  Part  106  is  revised  as  set 
forth  above. 

&  The  authority  citation  for  Part  106  la 
revised  to  raad  as  foUowa: 

AaiMdnr  Tills  vm.  Civil  Mghts  Act  of 

isaa  (42  U.&C  ano-Moo):  sec  nd). 

DapartMMBi  of  linaali^  aiid  Uiban 
DsvelopaMOt  Act  (42  U.&C  95M(d)). 

9l  SactloQ  106.1  la  revised  to  read  •» 
follows: 


1166.1 

The  purpoee  of  this  part  is  to  establish 
procedures  for  public  meetings  or 
conferences  that  nay  be  used  to  asaiat 
the  Assistant  Secretary  in  achieving  the 
aims  of  Uks  Pair  Housing  Act  for  the 
promotion  and  assurance  of  equal 
opportunity  in  housing  with  regard  to 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin,  and. 
spedfically,  to  carry  out  thoee 
responsibilities  delegated  to  him  or  her 
by  the  Secretary  of  Housing  and  Urban 
Developaient  under  sections  80e(e)  (1). 
(2).  and  (3).  and  600  of  the  Fair  Housing 
Act 

la  Section  106J  la  revised  to  raad  as 
foHows: 


As  used  In  this  part 

(a)  "Assistant  Secretary"  OMons  the 
Assistant  Secretary  for  Pair  Housing 
and  Equal  Opportunity  In  the 
Department  of  Housing  and  Urban 
Development. 

(b)  'Meeting"  means  a  public  meeting 
or  conference  held  under  the  authority 
of  the  Fair  Housing  Act  and  this  part 

(c)  "Fair  Housing  Act"  means  Title 
inU  of  the  QvU  R%hts  Act  of  1006.  ss 
aoiendad  by  the  Fair  Housing 


Amendments  Act  of  1066. 42  U&C 

3eoo-3e2a 

11.  Part  100  is  revised  to  read  as 
follows: 

PART10»-f  AM  HOUSMQ 
AOVOmSMQ 

Sk. 

loas    PoUcy. 

lOaiO    PurpoM. 

106.15    Deflnitioos. 

lOaiie    Scope. 

10a20    Uss  of  words.  phraMS.  tyirbds.  and 


lOaJS    Selective  uae  of  advwtlsing  madia  or 

content. 
lOeJO    Fair  housing  policy  and  practicea. 
Appendix  I  to  Part  106-Fair  Hoeslog 

AdveiUaing. 
Aa*arilr  Tide  vm.  QvU  Rights  Ad  of 
19M  (42  U.&C  aaoo-aaao):  sac.  7(d). 
DapartsMnl  of  Housing  and  Urban 
Developncnt  Ad  (42  U.S.C  3838(d)). 


It  Is  the  policy  of  the  United  States  to 

Cvlde.  within  constitutional 
Itatioos.  for  fair  bousing  throughout 
the  United  States.  The  provisions  of  the 
Fair  Housii«  Act  (42  U.8.C  SOOa  «f  se«.) 
make  it  unlawful  to  discriminate  bi  the 
sale,  rental  and  financing  of  housing. 
snd  in  the  provision  of  brokerage  and 
appraisal  services,  because  of  race, 
ooior.  religion,  sex.  handicap,  familial 
status,  or  national  origin.  Sectloo  604(c) 
of  die  Fair  Housing  Act  42  US.C 
9604(c).  as  amended,  makes  it  unlawful 
to  make,  print  or  publish,  or  cause  to  be 
made,  printed,  or  published,  any  notice, 
statement  or  advertisement  with 
respect  to  the  sale  or  rental  of  a 
dwelling,  that  indicates  any  preference, 
limitation,  or  discrimination  because  of 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin,  or  an 
intention  to  make  any  such  preference. 
Umltation.  or  discrimination.  However, 
the  prohibitions  of  the  act  regarding 
familial  status  do  not  spply  with  respect 
to  "hoiwing  for  older  peraons".  aa 
defined  In  section  807(b)  of  the  act 


f  MOlIO 

The  purpoee  of  this  part  is  to  assist  all 
advertising  media,  advertising  agencies 
and  all  otl^  persons  who  use 
advairtising  to  make,  print  or  publish,  or 
causa  to  be  made,  printed,  or  pobUsbed. 
advertisements  with  respect  to  the  sale, 
rental  or  financing  of  dwellings  which 
are  in  complianoe  with  the  requirements 
of  the  Fair  Housing  Act  These 
regulations  also  describe  the  matters 
this  Department  will  review  In 
evaluating  compliance  with  die  Fair 
Housing  Act  in  connection  with 
Investigations  of  complaints  slleging 
discriminatory  housing  practices 
involving  sdvertising. 


1166.16 

As  used  in  this  part 

(a)  "AssisUnt  Secretary"  means  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity. 

(b)  "General  Counsel"  means  the 
General  Counsel  of  the  Department  of 
Housing  and  Urban  Development. 

(c)  "Dwelling"  means  sny  building, 
structure,  or  portion  thereof  which  is 
occupied  as.  or  designed  or  intended  for 
occupancy  as.  a  residence  by  one  or 
more  families,  and  any  vacant  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
sudi  building,  structure,  or  portion 
thereof. 

(d)  'TamUy"  includes  a  single 
individual. 

(e)  "Person"  includes  one  or  more 
Individuals,  corporations,  partnerships, 
sssodations.  labor  organizations,  legal 
representatives,  mutual  companies. 
)oint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  cases  under  Title  11  of  the 
United  States  Code,  receivers,  and 
fiduciaries. 

(f)  To  rent"  includes  to  lease,  to 
sublease,  to  let  and  otherwise  to  grant 
for  s  consideration  the  right  to  occupy 
premises  not  owned  by  the  occupant 

(g)  "Discriminatory  housing  practice" 
means  an  act  that  is  unlawful  under 
section  604. 806. 806.  or  818  of  tiie  Fair 
Housing  Act 

(h)  "Handicap"  means,  with  respect  to 
a  person — 

(1)  A  physical  or  mental  impairment 
which  substantially  limiU  one  or  more 
of  such  person's  major  life  activities. 

(2)  A  record  of  having  such  an 
impairment  or 

(3)  Being  regarded  as  having  such  an 
impairment 

This  term  does  not  Include  current 
illegal  use  of  or  addiction  to  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21  U.S.C 
802)).  For  purposes  of  this  part  an 
Individual  shall  not  be  considered  to 
have  a  handicap  solely  because  that 
individual  is  a  transvestite. 

(i)  "Familial  status"  means  one  or 
more  individuals  (who  have  not  attained 
the  age  of  16  years)  being  domiciled 
witb— 

(1)  A  parent  or  another  person  hsving 
legal  custody  of  such  Individual  or 
individuals;  or 

(2)  The  designee  of  such  parent  or 
other  person  having  such  custody,  with 
the  written  permission  of  such  parent  or 
other  person.  The  protections  afforded 
against  discrimination  on  the  basis  of 
familial  statiis  shall  apply  to  any  person 
who  is  pregnant  or  is  In  die  process  of 
securing  legal  custody  of  any  individual 


who  has  not  attained  the  age  of  18 
years. 

f  106.16    Scope. 

(a)  General.  This  part  describes  the 
matters  the  Department  will  review  in 
evaluating  compliance  with  the  Fair 
Housing  Act  in  connection  with 
investigations  of  complaints  alleging 
discriminatory  housing  practices 
involving  advertising.  Use  of  these 
criteria  will  be  considered  by  the 
General  Counsel  in  making 
determinations  as  to  whether  there  is 
reasonable  cause  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur. 

(1)  Advertising  media.  TTiis  part 
provides  criteria  for  use  by  advertising 
media  in  determining  whether  to  accept 
and  publish  advertising  regarding  sales 
or  rental  transactions.  Use  of  these 
criteria  will  be  considered  by  the 
General  Counsel  in  making 
determinations  as  to  whether  there  is 
reasonable  cause  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur. 

(2)  Persons  placing  advertisements.  A 
failure  by  persons  placing 
advertisements  to  use  the  criteria 
contained  in  this  part  when  found  in 
connection  with  the  investigation  of  a 
complaint  alleging  the  making  or  use  of 
discriminatory  advertisements,  will  be 
considered  by  the  General  Counsel  in 
making  a  determination  of  reasonable 
cause  to  believe  that  a  discriminatory 
housing  practice  has  occurred  or  is 
about  to  occur. 

(b)  Affirmative  advertising  efforts. 
Nothing  in  this  part  shall  be  construed 
to  restrict  advertising  efforts  designed  to 
attract  persons  to  dwellings  who  would 
not  ordinarily  be  expected  to  apply, 
when  such  efforts  are  pursuant  to  an 
affirmative  mariceting  program  or 
undertaken  to  remedy  the  effects  of 
prior  discrimination  in  connection  with 
the  advertising  or  marketing  of 
dwellings. 

1106.26   Usaef 


The  following  words,  phrases, 
symbols,  and  forms  typify  those  most 
often  used  in  residential  real  estate 
advertising  to  convey  either  overt  or 
tacit  disoiminatory  preferences  or 
limitations.  In  considering  a  complaint 
under  the  Fair  Housing  Act  the 
Department  will  normally  consider  the 
use  of  these  and  comparable  words, 
phrases,  symbols,  and  forms  to  indicate 
a  possible  violation  of  the  act  and  to 
establish  a  need  for  further  proceedings 
on  the  complaint  if  it  is  apparent  from 
the  context  of  the  usage  that 


discrimination  within  the  meaning  of  the 
act  is  likely  to  result 

(a)  Woiiis  descriptive  of  dwelling, 
landlord,  and  tenants.  White  private 
home.  Colored  home,  Jewish  home. 
Hispanic  residence,  adult  building. 

(b)  Words  indicative  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin— {\)  Race — Negro. 
Black.  Caucasian.  G^entaL  American 
Indian. 

(2)  Co/or— White,  Black.  Colored. 

(3)  Religion — Protestant  Christian. 
Catholic  Jew. 

(4)  National  origin — ^Mexican 
American.  Puerto  Rican,  Philippine, 
Polish.  Hungarian,  Irish.  Italian. 
Chicano.  African,  Hispanic.  Chinese. 
Indian,  Latino. 

(5)  Sex — the  exclusive  use  of  words  in 
advertisements,  including  those 
involving  the  rental  of  separate  units  in 
a  single  or  multi-family  dwelling,  stating 
or  tending  to  imply  that  the  housing 
being  advertised  is  available  to  persons 
of  only  one  sex  and  not  the  odier,  except 
where  the  sharing  of  living  areas  is 
involved.  Nothing  in  this  part  restricts 
advertisements  of  dwellings  used 
exclusively  for  dormitory  facilities  by 
educational  institutions. 

(6)  Handicap— crippled,  blind,  deaf, 
mentally  ill.  retarded,  impaired, 
handicapped,  physically  fit  Nothing  in 
this  part  restricts  the  inclusion  of 
information  about  the  availability  of 
accessible  housing  in  advertising  of 
dwellings. 

(7)  Familial  status — adults,  children, 
singles,  mature  persons.  Nothing  in  this 
part  restricts  advertisements  of 
dwellings  which  are  intended  and 
operated  for  occupancy  by  older  persons 
and  which  constitute  "housing  for  older 
persons"  as  defined  in  Part  100  of  this 
tide. 

(8)  Catch  words— Words  and  phrases 
used  in  a  discriminatory  context  should 
be  avoided.  e.g..  "restricted", 
"exclusive",  'private",  "integrated", 
"traditicmal".  "board  approval"  or 
"membership  approval". 

(c)  Symbols  or  logotypes.  Symbob  or 
logotypes  which  imply  or  suggest  race, 
color,  religion,  sex.  handicapi  familial 
status,  or  national  origin. 

(d)  Colloquialisms.  Words  or  phrases 
used  regionally  or  locally  which  imply 
or  suggest  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin. 

(e)  Directions  to  real  estate  for  sale  or 
rent  (use  of  maps  or  written 
instructions).  Directions  can  imply  a 
discriminatory  preference,  limitation,  or 
exclusion.  For  example,  references  to 
real  estate  location  made  in  terms  of 
racial  or  national  origin  significant 
landmarks,  such  as  an  existing  black 


development  (signal  to  blacks)  or  an 
existing  development  known  for  its 
exclusion  of  minorities  (signal  to 
whites).  Specific  directions  which  make 
reference  to  a  racial  or  national  origin 
significant  area  may  indicate  a 
preference.  References  to  a  synagogue, 
congregation  or  parish  may  also  indicate 
a  religious  preference. 

(f)  Area  (location)  description.  Names 
of  facilities  which  cater  to  a  particular 
racial,  national  origin  or  religious  group, 
such  as  country  club  or  private  school 
designations,  or  names  of  facilities 
whidi  are  used  exclusively  by  one  sex 
may  indicate  a  preference. 


§106.2$       

madta  or  content 

The  selective  use  of  advertising  media 
or  content  when  particular  combinations 
thereof  are  used  exclusively  with 
respect  to  various  housing  developments 
or  sites  can  lead  to  discriminatory 
results  and  may  indicate  a  violation  of 
the  Fair  Housing  Act  For  example,  the 
use  of  English  language  media  alone  or 
the  exclusive  use  of  media  catering  to 
the  majority  population  in  an  area, 
when,  in  such  area,  there  are  also 
available  non-En^sh  language  or  other 
minority  media,  may  have 
discriminatory  impact  Similarly,  the 
selective  use  of  human  models  in 
advertisements  may  have 
discriminatory  impact  The  following  ara 
examples  of  die  selective  use  of 
advertisements  whidi  may  be 
discriminatory: 

(a)  Selective  geographic 
advertisements.  Such  selective  use  may 
involve  the  strategic  placement  of 
billboards;  brochure  advertisements 
distributed  within  a  limited  geographic 
area  by  hand  or  in  the  mail  advertising 
in  particular  geographic  coverage 
editions  of  major  metropolitan 
newspapers  or  in  newspapers  of  limited 
cinnilation  which  are  mainly  advertising 
vehicles  for  reaching  a  particular 
segment  of  the  community;  or  displays 
or  announcements  available  only  in 
selected  sales  offices. 

(b)  Selective  use  of  equal  opportunity 
slogan  or  logo.  When  pLsdi^ 
advertisements,  such  selective  use  may 
involve  placing  the  equal  boosing 
opportunity  slogan  or  logo  in  advertisBOf 
readiing  some  geographic  areas,  but  not 
others,  or  with  respect  to  some 
properties  but  not  others. 

(c)  Selective  use  of  human  models 
when  conducting  an  advertising 
campaign.  Sele<^ve  advertiaiog  may 
involve  an  advertising  campaign  using 
human  models  primarily  in  modia  that 
cater  to  one  racial  or  national  origin 
segment  of  the  population  without  a 
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complenMntary  advertlting  campaign 
that  ia  directed  at  other  groupa.  Another 
example  may  involve  uae  of  racially 
mixed  models  by  a  developer  to 
advertise  one  development  and  not 
others.  Similar  care  must  be  exercised  in 
advertising  in  publications  or  other 
media  directed  at  one  particular  sex.  or 
at  persons  without  children.  Such 
selective  advertising  may  involve  the 
uae  of  human  models  of  membera  of 
only  one  sex.  or  of  adults  only,  in 
displays,  photographs  or  drawings  to 
indicate  preferences  for  one  sex  or  the 
other,  or  for  adults  to  the  exclusion  of 
children. 


In  the  investigation  of  complaints,  the 
Assistant  Secretary  will  consider  the 
implementation  of  fair  housing  policies 
and  practices  provided  in  this  section  as 
evidence  of  compliance  with  the 
prohibitions  against  discrimination  in 
advertising  under  the  Pair  Housing  Act. 

(a)  U$e  of  Equal  Housing  Opportunity 
logotype,  ttatement,  or  slogan.  All 
advertising  of  residential  real  estate  for 
sale,  rent  or  financing  should  contain  sn 
equal  housing  opportunity  logotype, 
statement,  or  slogan  as  a  means  of 
educating  the  homeseeking  public  thst 
the  property  is  available  to  all  persons 
regardless  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national 
origin.  Ine  choice  of  logotype,  statement 
or  slogan  will  depend  on  the  type  of 
media  used  (visual  or  auditory)  and.  in 
space  advertising,  on  the  size  of  the 
advertisement.  Table  I  (see  Appendix  I) 
indicates  suggested  use  of  the  logotype, 
statement,  or  slogan  and  size  of 
logotype.  Table  U  (see  Appendix  I) 
containa  copies  of  the  suggested  Equal 
Housing  Opportunity  logotype, 
statement  and  slogan. 

(b|  Ua»  ofhuoHxn  models.  Human 
models  in  photographs,  drawings,  or 
other  graphic  techniques  may  not  be 
used  to  indicate  excliisiveness  becauao 
of  race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin.  If 
models  are  used  in  display  advertising 
campaigns,  the  models  should  be  clearly 
daflnable  aa  reasonably  representing 
mafority  and  minority  groupa  in  the 
metropolitan  area,  both  sexes,  and. 
when  appropriate,  families  with 
children.  Models,  if  used,  should  portray 
persons  in  an  squal  social  setting  end 
indicate  to  the  general  public  that  the 
housing  is  open  to  all  without  regard  to 
race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin,  and  is 
not  for  the  exduslvo  oso  of  one  such    « 


include  a  statement  regarding  the 
coverage  of  any  local  ^ir  housing  or 
human  righta  ordinance  prohibiting 
discrimination  in  the  sale,  rental  or 
financing  of  dwelliMs. 

(d)  Notification  affair  housing 
policy— {I)  Employees.  All  publishers  of 
advertisements,  advertising  agencies, 
and  firms  engaged  in  the  sale,  rental  or 
financing  of  real  estate  should  provide  a 
printed  copy  of  their  nondiscrimination 
policy  to  each  employee  and  offioer. 

(2)  Clients.  All  publishers  or 
advertisements  and  advertising  agencies 
should  post  a  copy  of  their 
nondiscrimination  policy  in  a 
conspicuous  location  wherever  persons 
place  advertising  and  should  have 
copies  available  for  all  firms  and 
persons  using  their  advertising  services. 

[3]  Publishers'  notice.  All  publishera 
should  publish  at  the  beginning  of  the 
real  estate  advertising  section  a  notice 
such  as  that  appearing  in  Table  III  (see 
Appendix  I).  The  notice  may  include  a 
statement  regarding  the  coverage  of  any 
local  fair  houaing  or  human  rights 
ordinance  prohibiting  discrimination  in 
the  sale,  rental  or  financing  of  dwellings. 

II 


The  following  three  tables  may  serve  as  a 
guide  for  the  use  of  the  Equal  Housing 
Opportunity  logotype,  tiaiement.  tlogon.  and 
publisher's  notice  for  advertising 

Table  I 

A  sirapla  formula  can  guide  the  real  estate 
odveftissr  in  using  the  Equal  Housing 
Opportunity  logotype.  •Ialein«nt  or  slogan. 

bi  oil  space  advertising  (advertising  in 
regularly  printed  oiedia  such  as  newspaper* 
or  raagazines)  the  following  standards  should 
be  used: 


*.«-«—. 

!S!SSZ 

Spool  IT  two* 

txt 

H  a^t  19  to  H  pea*        

1x1 

Sxt% 

Lsss  Stan  4  ooiuiw)  nctioa 

V) 

group. 

(c)  Coverage  of  local  laws.  Where  the 
Equal  Housing  Opportunity  statement  is 
uaad.  the  advartiacroent  may  also 


•OonatMsai 

In  any  olhn-  advertisemenls.  if  other 
logotypes  are  used  in  th«  advertisement  then 
the  Equal  Housing  Opportunity  logo  should 
tM  of  a  slza  at  least  equal  to  the  largest  of  the 
other  logotype*;  if  no  other  logotypes  are 
uood.  then  the  type  should  be  t>old  display 
face  which  Is  dearly  visible.  Alternatively, 
whan  no  other  logotypes  are  used.  3  to  5 
porconl  of  an  advortisenteni  may  be  devoted 
to  a  statement  of  the  equal  bousing 
opportunity  policy. 

tai  space  advertising  which  is  less  than  4 
column  inches  (one  column  4  inches  long  or 
two  columns  2  inch**  long)  of  a  page  in  slza. 
tlw  Bqual  Housing  Opportunity  stogan  should 
b*  used.  Such  advertisements  may  be 
grouped  with  other  advartiamnants  undw  a 


caption  which  stale*  that  the  housing  is 
svsilsble  to  all  without  regard  to  race,  color, 
religioa  sex.  handicap,  familial  status,  or 
national  origin. 

Table  a 

illustrations  of  Logotype.  Statement,  and 
Slogan.  Equal  Housing  Opportunity  Logotype: 


Equal  Housing  Opportunity  Statement:  We 
are  pledged  to  the  letter  and  spirit  of  US. 
policy  for  the  achievement  of  equal  housing 
opportunity  throughout  the  Nation.  We 
encourage  and  support  an  afTirmative 
advertising  and  marketing  program  in  which 
there  are  no  barriers  to  obtaining  housing 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national  origin. 

Equal  Housing  Opportunity  Slogan:  "Equal 
Housing  Opportunity." 
Table  HI 

illustration  of  Media  Notice— Publisher's 
iwtice:  All  real  estate  advertised  herein  is 
subiect  to  the  Federal  Fair  Housing  Act. 
which  make*  it  illegal  to  advertise  "any 
preference,  limitation,  or  discrimination 
because  of  race,  color,  religion,  sex. 
handicap,  familial  status,  or  national  origin, 
or  intention  to  make  any  such  preference, 
limitation,  or  discrimination." 

We  will  not  knowingly  accept  any 
advertising  for  real  estate  which  is  in 
violation  of  the  law  All  persons  are  hereby 
mformed  that  all  dwellings  advertised  are 
available  on  an  equal  opportunity  basis. 

PART  110— FAIR  HOUSINQ  POSTER 

12.  The  authority  citation  for  Part  110 
is  revised  to  read  as  follows: 

Aulharity:  Title  VIII.  Civil  Rights  Act  of 
leeS  (42  use.  3800-3620):  sec.  7(d). 
Department  of  Housing  and  Urt>an 
Development  Act  (42  U.&C.  3S35(d)). 

13.  Section  liai  is  revised  to  read  aa 
foUowK 


1110.1 

The  regulatiofu  set  forth  in  this  part 
contain  the  procedures  established  by 
the  Secretary  of  Housing  and  Urban 
Development  with  respect  to  the  display 
of  a  fair  housing  poster  by  persons 
subfect  to  sectioiu  8(M  through  806  of  the 
Fair  Housing  Act.  42  U.S.C.  3eo«-3eoe. 


14.  In  1 110.5.  paragraphs  (b).  (e).  (g) 
and  (h)  are  revised  to  read  as  follows: 

S  110.5    DMnMons. 

•  *        •        .        . 

(b)  "Discriminatory  housing  practice" 
means  an  act  that  is  unlawful  under 
section  804. 805. 806.  or  818  of  the  Act 

•  •        ♦        •        « 

(e)  "Person"  includes  one  or  more 
Individuals,  corporations,  partnerships, 
associations,  labor  organizations,  legal 
representatives,  mutual  companies, 
joint-stock  companies,  trusts, 
unincorporated  organizations,  trustees, 
trustees  in  cases  under  Title  11  of  the 
United  States  Code,  receivers  and 
fiduciaries. 

•  •        •        •        • 

(g)  "Fair  housing  poster"  means  the 
poster  prescribed  by  the  Secretary  for 
display  by  persons  subject  to  sections 
804-806  of  the  Act 

(h)  "The  Act"  means  the  Fair  Housing 
Act  (The  CivU  RighU  Act  of  1968,  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988).  42  U.S.C 
3efn.etseq. 

•  •        •        •        « 

IS.  In  i  liaia  paragraph  (a) 
introductory  text  and  paragraph  (c)  is 
revised  to  read  as  follows: 


1110.10 

(a)  Except  to  the  extent  that 
paragraph  (b)  of  this  section  applies,  all 
persons  subject  to  section  804  of  the  Act 
Discrimination  in  the  Sale  or  Rental  of 
Housing  and  Other  Prohibited  Practices, 
shall  post  and  maintain  a  fair  housing 
poster  as  follows: 

(c)  All  persons  subject  to  section  805 
of  the  Act  Discrimination  In  Residential 
Real  Estate-Related  Transactions  shall 
post  and  maintain  a  fair  housing  poster 
at  all  their  places  of  business  which 
participate  in  the  covered  activities. 
•       •       •       •       • 

16.  Section  liaiS  is  revised  to  read  as 
follows: 


IliaiS   Location  of  I 

All  fair  housing  postere  shall  be 
prominently  displayed  so  as  to  be 
readily  apparent  to  all  persons  seeking 
housing  accommodations  or  seeking  to 
engage  in  residential  real  estate-related 
traiuactiona  or  brokerage  services  as 
contemplated  by  sections  804  through 
aoOoftheAct 

17.  In  i  110.25.  paragraph  (a)  is 
revised  to  read  as  follows: 


I110L2S   nsacf»Uuiioi| 

(a)  The  fair  housing  poster  shall  be  11 
inches  by  14  inches  and  shall  bear  the 
following  legend: 


OPPORinilllTY 

EQUAL  HOUSING  OPPORTUNITY    ' 

We  do  Business  in  Accordance  With  the  Fair 
Housing  Act 

(The  CivU  RighU  Act  of  1968.  as  amended  by 
the  Fair  Housing  Amendments  Act  of  1968) 

IT  IS  ILLEGAL  TO  DISCRIMINATE 
AGAINST 

ANY  PERSON  BECAU^  OF  RACE  COLOR. 
REUGION.  SEX.  HANDICAP.  FAMILIAL 
STATUS  (HAVING  ONE  OR  MCMIE 
CHILDREN),  OR  NATIONAL  ORIGIN 

•  In  the  sale  or  rental  of  housing  or 
residential  lots. 

•  In  advertising  the  sale  or  rental  of 
housiiig. 

•  In  the  financing  of  housing. 

•  In  the  appraisal  of  housing. 

•  In  the  provision  of  real  estate  brokerage 
services. 

•  Blockbusting  is  also  illegal 
Anyone  wrfao  feels  he  or  she  has  been 

discriminated  against  rirauld  send  a 
complaint  to: 

US.  Department  of  Housing  and  Urban 
Devekipment  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 
Washington.  DC  2(M10 
or 

HUD  Region  or  (Area  Office  stamp] 


IS.  Part  115  is  revised  to  read  as 
follows: 

PART  11S-CERTIRCATI0N  OF 
SUBSTANTIALLV  EOUtVALCNT  AGENCIES 


115.1  Purpose. 

115.2  Basis  of  determination. 

115.3  Criteria  for  adequacy  of  law. 
llSJa    Criteria  for  adequacy  of  law- 
discrimination  because  of  handicap. 

115.4  Performance  standaids. 

115.5  Request  for  certification. 
1154    Procedure  for  certification. 
115.7    Denial  of  certification. 
115J    Withdrawal  of  certification. 

115.9  Conferences. 

115.10  Consequences  of  certification. 

115.11  Interim  referrals. 

Authority:  Title  VOL  Qvil  Rights  Act  of 
1968  (42  U.S.C  3600-3620):  sec  7(d). 
Department  of  Housing  and  Urt>an 
Development  Act  42  U.S.C  353S(d)). 


§115.1    Purpose. 

(a)  Section  810(f)  of  the  Fair  Housing 
Act.  (The  Civil  Rights  Act  of  196a  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988  (the  Act)) 
provides  that:  whenever  a  complaint 
alleges  a  discriminatorj'  housing 
practice  *vithin  the  jurisdiction  of  a 
State  or  local  public  agency  that  has 
been  certified  by  the  Secretary  as 
substantially  equivalent,  the  Secretary 
shall  refer  the  complaint  to  that  certined 
agency  before  taking  any  action  with 
respect  to  the  complaint  Except  with 
the  consent  of  the  certified  agency,  the 
Secretaiy,  after  referral  is  made,  shall 
take  no  further  action  with  respect  to 
the  complaint  unless: 

(1)  The  certified  agency  has  failed  to 
commence  proceedings  with  respect  to 
the  complaint  before  the  end  of  the  30th 
day  after  the  date  of  referral: 

(2)  The  certified  agency,  having 
coRunenced  proceedings,  fails  to  carry 
forward  proceedings  with  reasonable 
promptness;  or 

(3)  The  Secretary  determines  that  the 
certified  agency  no  longer  qualifies  for 
certification. 

The  Secretary  has  delegated  the 
exercise  of  functions  and  duties  under 
section  810(f)  of  the  Act  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  (the  Assistant  Secretary), 
(b)  The  purpose  of  this  part  is  to  set 
forth: 

(1)  The  basis  for  agency  certification. 

(2)  The  procedure  by  which  a 
determination  to  certify  is  made  by  the 
Assistant  Setretary. 

(3)  The  basis  and  procedure  for 
withdrawal  of  certification. 

(4)  The  consequences  of  certification. 


S11S.2   Baaiaofi 

A  deterniinati(Hi  to  certify  an  agency 
as  substantially  equivalent  involves  a 
two-phase  procedure.  The  determination 
requires  examination  and  an  affirmative 
conclusion  by  the  Assistant  Secretary 
on  two  separate  inquiries: 

(a)  Whether  the  law.  administered  by 
the  agency,  on  its  face,  provides  that: 

(1)  The  substantive  rights  protected  by 
the  agency  in  the  jurisdiction  with 
respect  to  which  certification  is  to  be 
made; 

(2)  The  procedures  followed  by  the 
agency; 

(3)  The  remedies  avaUable  to  the 
agency;  and 

(4)  The  availability  of  judicial  review 
of  the  agency's  actions: 

Are  Substantially  substantively 
equivalent  to  those  created  by  and 
under  the  act  and 
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(b)  Whether  the  currant  practices  and 
pMtl  performance  of  the  asency 
demonatrate  that,  in  operation,  the  law 
in  fact  provide*  right*  and  remedies 
which  are  lubstantially  equivalent  to 
those  provided  In  the  Act 


|11U   CiMwIatirsaipiryall 

(a)  In  order  for  a  determination  to  be 
made  that  a  Stale  or  local  fair  housing 
afmcy  administers  a  law  which,  on  its 
face,  provides  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  ara  substantially  equivalent  to 
those  provided  in  the  Act.  the  law  or 
ordinance  must: 

(1)  Provide  for  an  administrative 
enforcement  body  to  receive  and 
process  complaints  and  provide  that: 

(i)  Complaints  must  be  in  writing: 

(ii)  Upon  the  filing  of  a  complaint  the 
agency  shall  serve  notice  upon  the 
complainant  acknowledging  the  filing 
and  advising  the  complainant  of  the 
time  limits  and  choice  of  forums 
provided  under  the  law; 

(iii)  Upon  the  fllina  of  a  complaint  the 
agency  shall  pronpUy  serve  notice  on 
the  respondent  or  parson  charged  with 
the  conunissioo  of  a  discriminatory 
housing  practice  adviaing  of  his  or  her 
procadaral  righta  and  oMIgatloas  under 
the  law  or  ordinance  together  wttk  a 
copy  ci  the  mmplaint; 

(iv)  A  raspoodsat  auy  file  an  answer 
to  a  complainL 

(2)  Delegate  to  the  administrative 
enforcement  body  comprehensive 
authority,  including  subpoena  power,  to 
investigate  the  allegations  of 
complaints,  and  power  to  conciliate 
complaint  matters,  and  rsquira  that 

(i)  The  agency  commence  proceedings 
with  respect  to  the  complaint  before  the 
end  of  the  SOth  day  after  receipt  of  the 
complaint: 

(ii)  The  agency  investigate  the 
allegations  of  the  complaint  and 
complete  the  investigation  in  no  mora 
than  100  days  after  receipt  of  the 
complaint  unless  it  Is  Impracticable. 

(iii)  If  the  agency  is  unable  to 
complete  the  investigation  within  100 
days  it  shall  notify  the  complainant  and 
respondent  in  writing  of  the  reasons  for 
not  doing  so: 

(iv)  The  agency  make  final 
adiaiinistrative  disposition  of  a 
complaint  within  one  year  of  the  date  of 
receipt  of  a  complaint,  unless  H  is 
impracticable  to  do  so.  If  the  agency  is 
unable  to  do  so  it  shall  notify  the 
complaintant  and  respondent  in  writing, 
of  the  reasons  for  not  doing  so; 

(v)  Any  conciliation  agreement  arising 
out  of  conciliation  efforts  by  the  agency 
shall  be  an  agreement  between  the 
respondent  and  the  complainant  and 


shall  be  subject  to  the  approval  of  the 
agency; 

(vi)  Each  conciliation  ayeement  shall 
be  made  public  unless  the  complainant 
and  respondent  otherwise  agree  and  the 
agency  determines  that  disclosure  is  not 
required  to  further  the  purposes  of  tba 
law  or  ordinance. 

(3)  Not  place  any  exceeeive  burdens 
on  the  complainant  that  night 
discourafs  the  filing  of  complaints,  such 
as: 

(i)  A  provision  that  a  complaint  must 
be  filed  within  any  period  of  time  less 
than  180  days  after  an  alleged 
discriminatory  housing  practice  has 
occurred  or  terminated: 
(ii)  Anti-testing  provisions: 
(iii)  Provisions  that  could  subject  a 
complainant  to  costs,  criminal  penalties 
or  fees  in  connection  with  filing  of 
complaints. 

(4)  Not  contain  axeoiptions  that 
substantially  reduce  the  utverage  of 
housing  accoouBodatians  as  compared 
to  Section  803  of  the  Act  (which 
provides  coverage  with  respect  to  all 
dwellings  except  under  certain 
circumstances,  single  family  homes  sold 
or  rented  by  the  owner  and  units  in 
owner-occupied  dwellings  containing 
Uviog  quarters  for  no  man  than  ioor 
families). 

(5)  Be  suffideBtiy  oaMprefaansiee  fai 
its  iwohibttioas  to  be  an  effiective 
instrument  in  carrying  oat  and  achieving 
the  intent  and  purposes  of  the  Act  i-e.. 
prohibit  the  fbUowiag  acta: 

(i)  Rafosal  to  sell  or  rent  based  on 
discrimination  because  of  race,  color, 
religion,  sex.  familial  status,  or  national 
origin: 

(ii)  Refusal  to  negotiate  for  a  sale  or 
rental  based  on  discrimination  because 
of  race,  color,  religion,  sex.  familial 
statue,  or  natioQal  origin: 

(iii)  Otherwise  making  unavailable  or 
denying  a  dwelling  based  on 
discrimination  because  of  race,  color, 
religion,  sex.  familial  status,  or  national 
origin: 

(iv)  Discriminating  in  the  terms, 
conditions,  or  privileges  of  sale  or  rental 
of  a  dwelling,  or  in  the  provision  of 
services  or  facilities  in  connection 
therewith,  based  on  discrimination 
because  of  race,  color,  religion,  sex. 
familial  status,  or  national  origin: 

(v)  Advertising  in  a  manner  thai 
indicates  any  preference,  limitation,  or 
discrimination  becauae  of  race,  color, 
religion,  sex.  familial  status,  or  national 
origin: 

(vi)  Falsely  representing  that  a 
dwelling  is  not  available  for  inspection, 
sale,  or  rental  because  of  discrimination 
because  of  race,  color,  religion,  sex. 
familial  statue,  or  national  origin; 


(vii)  Coercion,  intimidation,  threats,  or 
interference  with  any  person  in  the 
exercise  or  enjoyment  oC  or  on  account 
of  his  or  her  having  exercised  or 
enjoyed,  or  on  account  of  his  or  her 
having  aided  or  encouraged  any  other 
person  in  the  exercise  of  enjoyment  of 
any  right  granted  or  protected  by  section 
803. 804.  805,  or  806  of  the  Act: 

(viii)  Blockbusting  based  on 
representations  regarding  the  entry  or 
prospective  entry  into  the  neighborhood 
of  a  person  or  persons  of  a  particular 
race,  color,  religion,  sex.  familial  status, 
or  national  origin: 

(ix)  Discrimination  in  residential  real 
estate-related  transactions  by  providing 
that  It  shall  be  unlawful  for  any  person 
or  other  entity  whose  business  includes 
engaging  in  residential  real  estate- 
related  transactions  to  discriminate 
against  any  peraon  in  making  available 
such  a  transaction,  or  in  the  terms  or 
conditions  of  such  s  transaction, 
because  of  race,  color,  religion,  sex. 
familial  status,  or  national  origin.  Such 
transactions  include: 

(A)  The  making  or  purchasing  of  loans 
or  the  provision  of  other  financial 
assistance  for  purchasing,  constructing, 
improving,  repairing,  or  maintaining  a 
dwelling:  or  the  malLing  or  purchasing  of 
loans  or  the  provision  of  other  fiitancial 
assistance  secured  by  residential  real 
estate:  or 

(B)  The  seHfaig.  brokering,  or 
appraising  of  residential  real  property. 

(x)  Denying  a  person  access  to,  or 
membership  or  participation  in.  a 
multiple  listing  service,  real  estate 
broken'  organization,  or  other  service 
because  of  race,  color,  religion,  sex, 
familial  status  or  national  origin. 

(b)  bi  addition  to  the  facton  described 
in  paragraph  (a)  of  this  section,  the 
provisions  of  the  State  or  local  law  must 
afford  administrative  and  judicial 
protection  and  enforcement  of  the  rights 
embodied  in  the  law. 

(1)  The  ageiury  must  have  authority  to: 

(i)  Seek  prompt  judicial  action  for 
appropriate  temporary  or  preliminary 
relief  pending  final  disposition  of  a 
complaint  if  the  agency  concludes  that 
such  action  is  necessary  to  carry  out  the 
purposes  of  the  law  or  ordinance; 

(ii)  Issue  subpoenas; 

(iii)  Grant  actual  damages  or  arrange 
to  have  adjudicated  in  court  at  agency 
expense  the  award  of  actual  damages  to 
an  aggrieved  person: 

(iv)  Grant  injunctive  or  other 
equitable  relief,  or  be  specifically 
authorized  to  seek  such  relief  in  a  court 
of  competent  jurisdiction. 

(v)  Assess  a  dvil  penalty  against  the 
respondent  or  arrange  to  have 
adjudicated  in  court  at  agency  expense 


the  award  of  punitive  damages  against 
the  respondent 

(2)  Agency  actions  must  be  subject  to 
judicial  review  upon  application  by  any 
party  aggrieved  by  a  final  agency  order. 

(3)  Judicial  review  of  a  final  agency 
order  must  be  in  a  court  with  authority 
to  grant  to  the  petitioner,  or  to  any  other 
party,  such  temporary  relief,  restraining 
order,  or  other  order  as  the  court 
determines  is  just  and  proper  affirm, 
modify,  or  set  aside,  in  whole  or  in  part, 
the  order,  or  remand  the  order  for 
further  proceedings;  and  enforce  the 
order  to  the  extent  that  the  order  is 
affirmed  or  modified. 

(c)  The  requirement  that  the  State  or 
local  law  prohibit  discrimination  on  the 
basis  of  familial  stattis  does  not  require 
that  the  State  or  local  law  limit  the 
applicabilify  of  any  reasonable  local. 
State  or  Federal  restrictions  regarding 
the  maximum  number  of  occupants 
permitted  to  occupy  a  dwelling. 

(d)  The  State  or  local  law  may  assure 
that  no  prohibition  based  on 
discrimination  because  of  familial  status 
appUes  to  housing  for  older  persons 
substantially  as  described  in  Part  100, 
Subpart  E. 

(e)  A  detemination  of  the  adequancy 
of  a  State  or  local  fair  housing  law  "on 
its  face"  is  intended  to  focus  on  the 
meaning  and  intent  of  the  text  of  the 
law,  as  distinguished  from  the 
effectiveness  of  its  administratioiL 
Accordingly,  this  determination  is  not 
limited  to  an  analysis  of  the  literal  text 
of  the  law  but  must  take  into  account  all 
relevant  maters  of  State  or  local  law. 
e.g.,  regulations,  directives  and  rules  of 
procedure,  or  interpretations  of  the  fair 
housing  law  by  competent  authorities, 
as  may  be  necessary. 

(f)  A  law  will  be  held  to  be  not 
adequate  "on  its  face"  if  it  permits  any 
of  the  agency's  decision  making 
authority  to  be  contracted  out  or 
delegated  to  a  non-governmental 
authorify.  For  the  purposes  of  this 
paragraph,  "decision  making  authorify" 
shall  include: 

(1)  acceptance  of  the  complaint 

(2)  Approval  of  the  concilitaUon 
agreement: 

(3)  Dismissal  of  a  complaint 

(4)  Any  action  specified  in  Section 
115.3(a)(2)(iv)  or  115.3(b)(1). 

(g)  The  State  or  local  law  must 
provide  for  dvil  enforcement  of  the  law 
or  ordinance  by  an  aggrieved  person  by 
the  commencement  of  an  action  in  an 
appropriate  court  not  less  than  1  year 
after  the  occurrence  or  termination  of  an 
alleged  discriminatory  housing  practice. 
The  court  should  be  empowered  to: 

(1)  Award  the  plaintiff  actual  and 
punitive  damages: 


(2)  Grant  as  relief,  as  it  deems 
appropriate,  any  temporary  or 
permanent  injunction,  temporary 
restraining  oider  or  other  order 

(3)  Allow  reasonable  attorney's  fees 
and  costs. 

§11S.3a    Critarta  for  adequacy  of  law— 

>ofl 


(a)  In  addition  to  the  provisions  of 
{ 115.3,  in  order  for  a  determination  to 
be  made  that  a  State  or  local  fair 
housing  agency  administers  a  law 
which,  on  its  face,  provides  rights  and 
remedies  for  alleged  discriminatory 
housing  practices,  based  on  handicap, 
that  are  substantially  equivalent  to 
those  provided  in  the  Act  the  law  or 
ordinance  must  be  suffidently 
comprehensive  in  its  prohibitions  to  be 
an  effective  instrument  in  carrying  out 
and  achieving  the  intent  and  purposes  of 
the  Act  i.e.,  it  must  prohibit  the 
folloMring  acts: 

(1)  Advertising  in  a  manner  that 
indicates  any  preference,  limitation,  or 
discrimination  because  of  handicap; 

(2)  Falsely  representing  that  a 
dwelling  is  not  available  for  inspection, 
sale,  or  rental  based  on  discrimination 
because  of  handicap; 

(3)  Blockbusting,  based  on 
representations  regarding  the  entry  or 
prospective  entry  into  the  neighborhood 
of  a  person  or  persons  with  a  particular 
handicap; 

(4)  Discrimination  in  residential  real 
estate-related  transactions  by  providing 
that  It  shall  be  unla%vful  for  any  person 
or  other  entify  whose  business  indudes 
engaging  in  residential  real  estate- 
related  transactions  to  discriminate 
against  any  person  in  making  available 
such  a  transaction,  or  in  the  terms  and 
conditions  of  such  a  transaction, 
because  of  handicap.  Residential  and 
real  estate-related  transactions  include: 

(i)  The  making  or  purchasing  of  loans 
or  the  provision  of  other  finandal 
assistance  for  purchasing,  constmcting. 
improving,  repairing,  or  maintaining  a 
dwelling;  or  the  making  or  purchasing  of 
loans  or  the  provision  of  other  finandal 
assistance  secured  by  residential  real 
estate:  or 

(ii)  The  selling,  brokering,  or 
appraising  of  residential  real  property; 

(5)  Denying  a  person  access  to,  or 
membership  or  partidpation  in.  multiple 
listing  services,  real  estate  brokers' 
organizations,  or  other  services  because 
of  handicap; 

(6)  Discrimination  in  the  sale  or  rental, 
or  otherwise  making  unavailable  or 
denying,  a  dwelling  to  any  buyer  or 
renter  because  of  a  handicap  of  that 
buyer  or  renter,  or  of  a  person  residing 
in  or  intending  to  reside  in  that  dwelling 
after  it  is  sold,  rented,  or  made 


available,  or  of  any  person  associated 
with  the  buyer  or  renter 

(7)  Discrimination  against  any  person 
in  the  terms,  conditions,  or  privileges  of 
sale  or  rental  of  a  dwelling,  or  in  the 
provision  of  services  or  facilities  in 
connection  with  the  dwelling,  because  of 
a  handicap  of  that  person,  of  a  person 
residing  in  or  intending  to  reside  in  the 
dwelling  after  it  is  sold,  rented,  or  made 
available,  or  of  any  person  associated 
with  that  person. 

(b)  For  purposes  of  this  section, 
discrimination  indudes — 

(1)  A  refusal  to  permit  at  the  expense 
of  the  handicapped  person,  reasonable 
modifications  of  existing  premises 
occupied  or  to  be  occupied  by  the 
handicapped  person,  if  the  modifications 
may  be  necessary  to  afford  the 
handicapped  person  full  enjoyment  of 
the  premises,  except  that  in  the  case  of 
a  rental,  the  landlord  may,  where  it  is 
reasonable  to  do  so,  condition 
permission  for  a  modification  on  the 
renter's  agreeing  to  restore  the  interior 
of  the  premises  to  the  condition  that 
existed  before  the  modification, 
reasonable  wear  and  tear  excepted: 

(2)  A  refusal  to  make  reasonable 
accommodations  in  rules,  polides. 
practices,  or  services,  when  such 
accommodations  may  be  necessary  to 
afford  a  handicapped  person  equal 
opportunify  to  use  and  enjoy  a  dwelling: 
or 

(3)  In  connection  with  the  design  and 
construction  of  covered  multifamily 
dwellings  for  first  occupancy  after 
March  13, 1991,  a  failure  to  design  and 
construct  dwellings  in  sudi  a  manner 
that— 

(i)  The  dwellings  have  at  least  one 
building  entrance  on  an  accessible 
route,  unless  it  is  impractical  to  do  so 
because  of  the  terrain  or  unusual 
characteristics  of  the  site: 

(ii)  With  respect  to  dwellings  with  a 
building  entrance  on  an  accessible. 
route — 

(A)  The  public  use  and  coounon  use 
portions  of  the  dwellings  are  readily 
accessible  to  and  usable  by 
handicapped  persons; 

(B)  All  the  doors  designed  to  allow 
passage  into  and  within  all  premises  are 
suffidently  wide  to  allow  passage  by 
handicapped  persons  in  wheelchairs: 
and 

(C)  All  premises  within  covered 
multifamily  dwelling  units  contain  an 
accessible  route  into  and  through  the 
dwelling;  light  switches,  electrical 
outlets,  thermostats,  and  other 
environmental  controls  are  in  accessible 
locations;  there  are  reinforcements  in 
the  bathroom  walls  to  allow  later 
installation  of  grab  bars:  and  there  are 
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UMble  kilchmi*  and  bathrooms  tuch 
that  an  individual  in  a  wheelchair  can 
maneuver  about  the  ipace. 

(c)  The  law  or  ordinance  adminiitered 
by  the  State  or  local  fair  housing  agency 
may  provide  that  compliance  with  the 
appropriate  requirement*  of  the 
American  National  Standard  for 
buildings  and  facilities  providing 
accesaibility  and  nsability  for  physically 
handicapped  people  (commonly  dted  as 
"ANSI  Aliri-ltsr)  suffices  to  satisfy 
the  requirements  of  paragraph 
(b)(3)(iiKC)  of  this  section. 

(d)  As  used  in  this  section,  the  term 
"covered  multifamily  dwellings"  means 
buildings  consisting  of  four  or  more 
units  if  such  buildings  have  one  or  more 
elevators  and  ground  floor  units  in  other 
buildings  consisting  of  four  or  more 
units. 

(a)  The  initial  and  continued 
certification  that  a  State  or  local  (air 
housing  law  provides  rights  and 
remedies  substantially  equivalent  to 
those  provided  in  the  Act  ivill  be 
dependent  upon  an  aseessment  of  the 
current  practices  and  past  performance 
of  the  appropriate  State  or  local  agency 
charged  with  administration  and 
enforcement  of  the  law  to  determine 
that  in  operation,  the  law  is  in  fact 
providing  substantially  equivalent  ri^ts 
and  remedies.  The  perfoHnance 
standards  set  forth  in  paragraph  (b)  of 
this  section  will  be  used  in  nsaking  this 
assessment 

(b)  A  State  or  local  agency  must 

(1)  Engage  in  compcenenaive  and 
thorough  investigative  activities;  and 

(2)  Commence  proceedings  with 
respect  to  a  complaint  before  the  end  of 
the  30th  day  after  the  receipt  of  the 
complaint  carry  forward  proceedings 
with  reasonable  promptness,  and  in 
accordance  with  the  memorandum  of 
understanding  described  in  section  11S.6 
of  this  part  make  final  administrative 
disposition  of  a  complaint  within  one 
year  of  the  date  of  receipt  of  the 
complaint  and.  within  100  days  of 
receipt  of  the  complaint  complete  the 
following  proceedings: 

(i)  InvestigaUon.  includii^  die 
preparation  of  a  final  investigative 
report  containing — 

(A)  The  names  and  dates  of  contacts 
with  witnesses: 

(B)  A  summary  and  dates  of 
coftespondence  and  other  contacts  with 
the  aggrieved  person  and  the 
respondent 

(C)  A  summary  description  of  other 
pertinent  records: 

(D)  A  summaiy  of  witness  statements: 


(ii)  Conciliation  activity. 

(3)  Conduct  compliance  reviews  of  all 
settlements,  conciliation  agreements  and 
orders  issued  by  or  entered  into  to 
resolve  discriminatory  housing 
practices. 

(4)  Consistently  end  affirmatively 
seek  and  obtain  the  type  of  relief 
designed  to  prevent  recutrences  of  such 
practloaa; 

(5)  ConsistenUy  and  affinnatively 
seek  the  eUminatkm  of  all  proUbited 
practicaa  under  Its  fair  boitting  law; 

(c)  Where  the  State  or  local  agency 
has  duties  and  respoosibilitles  in 
addition  to  administration  of  the  fair 
housing  law.  the  Assistant  Secrataiy 
may  consider  such  matters  as  the 
relative  priority  given  to  fair  housing 
administration,  as  compared  to  such 
other  duties  and  responsibilities,  and  the 
compatibility  or  potential  conflict  of  fair 
housing  objectives  with  the  agency's 
other  duties  and  responsibilities. 


(E)  Answers  to  interrogatories. 


I11IJ 

(a)  A  request  for  certification  under 
this  part  may  be  filed  with  the  Assistant 
Secratary  by  the  Sute  or  local  official 
having  principal  responsibility  for 
administration  of  the  State  or  local  fair 
housing  law.  The  request  shall  be 
supported  by  the  foUo«ving  materials 
and  information: 

(1)  The  text  of  the  jurisdiction's  fair 
housing  law.  the  law  creating  and 
empowering  the  agency,  any  regulations 
and  directives  issued  under  the  law.  and 
any  formal  opinions  of  the  State 
Attorney  General  or  the  chief  legal 
officer  of  the  )urisdiction  that  pertain  to 
the  jurisdiction's  fair  housing  law. 

(2)  Organization  of  the  agency 
responsible  for  sdministering  and 
enforcing  the  law. 

(3)  Funding  and  personnel  made 
available  to  the  agency  for 
administration  and  enforcement  of  the 
fair  housing  law  during  the  current 
operating  year,  and  not  less  than  the 
preceding  three  operating  years  (or  such 
lesser  number  during  which  the  law  was 
in  effect). 

(4)  Data  demonstrating  that  the 
agency's  current  practices  and  past 
performance  comply  with  the 
performance  standards  described  in 
1115.4. 

(5)  Any  additional  information  which 
the  su^tting  official  may  wdsh  to  be 
considered. 

(b)  The  request  and  supporting 
materials  shall  be  filed  widt  die 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity.  Department  of 
Housing  and  Urban  Development  451 
Sevendi  Street  8W..  Washington.  DC 
204ia  A  copy  of  the  request  and 
supporting  materials  will  be  kept 


available  for  public  examination  and 
copying  at 

(1)  The  office  of  die  Aaeistant 
Seoetary.  and 

(2)  the  HUD  Regional  Office  in  whose 
jurisdiction  die  State  or  local 
jurisdiction  seeking  recognition  is 
located,  and 

(3)  die  office  of  die  State  or  local 
agency  charged  with  administration  and 
enforcement  of  the  State  or  local  law. 

fllU   Pkocodare lor eemfleaHon. 

(a)  Upon  receipt  of  a  request  for 
certification  filed  under  %  115.5,  die 
Assistant  Secretary  may  request  further 
information  that  he  or  she  considers 
relevant  to  the  determinations  required 
to  be  made  under  this  part 

(b)  If  die  Assistant  Secretary 
determines,  after  application  of  the 
criteria  set  forth  in  ||  115.3  and  115.3a. 
that  the  State  or  local  fair  housing  law. 
on  its  face,  provides  rights  and  remediet 
for  alleged  discriminatory  housing 
practices  which  are  substantially 
equivalent  to  the  rights  and  remedies 
provided  in  the  Act  the  Assistant 
Secretary  shall  inform  the  submitting 
State  or  local  official  in  writing  of  that 
determinatioo.  Except  under 
circumstances  where  the  Assistant 
Secretary  detennines  that  interim 
referrals  or  other  ntiliiatkin  of  services 
under  |  ll&ll  is  appropriate,  the 
Assistant  Secretary  shall  publish  a 
notice  in  die  Federal  RegMar  which 
advises  the  public  of  the  determination 
that  the  law.  on  its  face,  is  substantially 
equivalent  and  shall  invite  interested 
persons  and  organizations,  during  a 
period  of  not  less  than  30  dajrs  following 
publication  of  the  notice,  to  file  written 
comments  relevant  to  the  determination 
whether  the  current  practices  and  past 
performance  of  the  Stale  or  local  agency 
charged  with  administration  and 
enforcement  of  such  law  demonstrates 
that  in  operation,  die  Slate  or  local  law 
in  fact  provides  rights  and  remedies 
which  are  substantially  equivalent  to 
diose  provided  in  the  Act  The  Fadacal 
RqMw  nodce  shall  also  invite 
comments  on  the  Department's 
determination  as  to  the  adequacy  of  the 
law  on  its  face. 

(c)  If  die  Assistant  Secretary 
determines,  on  the  basis  of  the 
standards  specified  in  1 115.4  and  after 
considering  the  materials  and 
informatioo  submitted  punuant  to 

1 115.5.  additional  material  obteined 
tmder  paragraph  (a)  of  this  section,  and 
any  written  comments  filed  under 
paragraph  (b)  of  this  section,  that  in 
operation,  a  State  or  local  fair  housing 
law  in  fact  provides  righte  and  remedies 
which  are  substenUally  equivalent  to 


those  provided  in  the  Act  the  Assistant 
Secretary  shsU  offer  to  enter  into  a 
written  agreement  with  the  appropriate 
Stete  or  local  agency  providing  for 
referral  of  complaints  to  die  agency  and 
for  procedures  for  coaimunkatioB 
between  the  agency  and  HUD  that  are 
adequate  to  permit  the  Assistant 
Secretery  to  numitor  the  continuing 
substantial  equivalency  of  the  State  or 
local  law.  The  written  agreement  may, 
but  need  not  be  inooiporated  in  a 
Memorandum  of  UndMstaadiag  as 
described  in  24  CFR  111.10«(aXZ).  Upon 
execution  of  a  satisfiBctory  agreement, 
the  Assistant  Secretary  shaO  publish 
notice  of  certification  under  this  part  in 
die  Federal  Ragistar. 

(d)  During  the  period  which  begins  on 
September  13, 1968  and  ends  January  13. 
1902,  each  Stete  or  locality  recognized 
assubstentially  equivalent  under  24 
CFR  Part  115  (inchidiiig  any  Stete  or 
locality  which  had  entered  into  an 
ayeement  for  interim  referrals  under 
1 115.11,  unless  the  State  or  locality  is 
subsequently  denied  recognition  under 
24  CFR  115.:^  for  die  purposes  of  die 
Fair  Housing  Act  before  September  13. 
1988  shaO.  for  the  purposes  of  this 
paragraph,  be  considered  certified  under 
dds  part  with  respect  to  those  mattera 
for  which  the  agency  was  previously 
recognized.  If  the  Secretery  determines 
in  an  incBvidual  case  Uiat  a  Stete  or 
locality  has  not  been  able  to  meet  die 
certification  requiremente  within  this  40- 
month  period  because  of  exceptional 
circumstances  (such  as  the  infrequency 
of  legislative  sessions  in  that 
juriscBction),  die  Secretary  may  extend 
the  period  of  temporary  certification  to 
no  later  than  September  13. 1992. 

(1)  No  Stete,  locality  or  agency  diereof 
shall  be  considered  certified  under  this 
paragraph  for  the  purpose  of  processing 
coaqilaiatB  alleging — 

(i)  Discrimination  based  on  femilial 
stetus; 

(ii)  Disciindnation  based  on  handicap: 
or 

(iii)  Coercion,  intimidation  or  threats 
as  described  in  |  llS.3(aH5Nvii). 

(2)  Certiftcation  under  tbte  paragraph 
is  not  a  determination  that  the 
administrative  or  judicial  remedies 
provided  by  die  State  or  locality  is 
substantiaUy  equivalent  to  those 
provided  by  the  Act 

(e)  CertiCcatian  of  a  Stete  or  local  fair 
housing  agency  under  this  part  shall 
remain  in  effect  until  withdrawn  under 

S  115.a 

(f)  Not  less  frequentiy  than  annually, 
the  Assistant  Secntary  will  cause  to  be 
published  in  the  Federal  Register  a 
notice  which  sets  forth: 

(1)  An  updated,  consolidated  list  of  all 
certified  agender : 


(2)  A  list  of  all  avendes  whose 
certification  under  dds  part  has  been 
withdrawn  since  publicatian  of  the 
previous  notice; 

(3)  A  list  of  agencies  «vidi  respect  to 
whidi  notice  of  denial  of  certification 
has  been  published  under  i  115.7(c) 
since  issimnce  of  the  previous  notice; 

(4)  A  list  of  agendas  widi  tespeck  to 
which  a  notice  for  comment  has  been 
published  under  parapaph  (b)  at  this 
section  whose  request  for  oertificatian 
remains  pending; 

(5)  A  list  of  agencies  for  udiidi  notice 
of  pnqmsed  withdrawal  of  certification 
has  been  publisfaed  under  1 115J(c) 
whose  proposed  withdrawal  remains 
pending;  and 

(6)  A  list  of  agencies  with  which  an 
agreement  for  interim  refietrals  or  other 
utilization  of  swices  has  been  entered 
under  ^  115.11  and  remains  in  eCCect 


s  1 15.7    OeMsl  of  oertlficalionw 

(a)  If  the  Assistant  Secretary 
deteimines,  after  application  of  the 
criteria  set  forth  in  Sfi  115.3  and  115.3a. 
that  a  State  or  local  fair  housing  law.  on 
ite  face,  fads  to  provide  righte  and 
remedies  for  alleged  discriminatory 
housing  practices  which  are 
substantially  equivalent  to  the  righte 
and  remedies  provided  in  die  Act  the 
Assistant  Secretary  shall  inform  the 
submitting  Stete  or  local  offidal  in 
writing  of  the  reasons  for  that 
determination.  The  Assistant 
Secretary's  advice  may  indude 
specification  of  the  ■»""'«aT  in  which  the 
State  or  local  law  coidd  be  amended  in 
order  to  provide  mihstantially 
equivalent  righte  and  remedies.  The 
Assistant  Seoetary  shall  extend  to  the 
State  or  local  offidal  an  importunity  to 
submit  data,  views,  and  argumente  in 
opposition  to  the  Assistant  Secretary's 
deteraunation  and  to  request  an 
opportunity  for  a  conference  in 
accordance  with  |  ll&S.  If  00 
submission  or  request  is  made,  no 
further  action  shall  be  required  to  be 
taken  by  the  Assistant  Secretary.  If  the 
State  or  local  official  submite  materials 
but  does  not  request  a  conference,  the 
Assistant  Secr^ary  shaU  evaluate  any 
arguments  in  t^iposition  or  other 
materials  received  from  the  State  or 
local  agency.  If.  after  that  evaluation, 
the  Assistant  Secretary  is  still  of  die 
opinion  that  the  law.  on  ite  face,  fails  to 
provide  ri^te  and  remedies  for  alleged 
discriminatoiy  housing  practices  that 
are  substantially  equivident  to  the  righte 
and  remedies  provkled  in  the  Act  the 
Assistant  Secretary  shall  inform  the 
submitting  State  or  local  offidal  in 
writing  that  certification  is  denied. 

(b)  If  die  Assistant  Secretary 
determines,  after  considering  the 


materials  and  infdcmation  submitted 
under  S  115.5.  any  additional 
information  obtahned  under  1 115.6(a). 
an  assessment  of  the  current  practices^ 
and  past  peformanoe  of  the  agency  in 
meeting  the  standards  of  i  115.4(b).  and 
any  written  commente  received  under 
§  115J(b).  diat  it  has  not  been 
demonstrated  diat  in  operation,  a  Stete 
or  local  fair  bousing  agency  in  fact 
provides  rights  and  remedies  for  alleged 
discriminatory  housing  practices  which 
are  substentially  equivalent  to  those 
provided  in  die  Act  the  Assistant 
Secretery  shaO  eommonicate  diis 
detemmation  in  writing  to  the  Stete  or 
local  agency  and  shaD  allow  the  agency 
not  less  than  15  dajrs  to  submit  data, 
views,  and  argumente  in  opposition  and 
to  request  an  opportunity  for  a 
conference  in  accordance  widi  1 115.9.  If 
a  request  for  a  conference  is  not 
received  within  the  time  provided,  the 
Assistant  Secretary  shaD  evaluate  any 
aignmento  in  opposition  or  other 
materials  received  6xnn  the  Stete  or 
local  agency  and.  if  after  that  evaluation 
the  Assistant  Secretery  is  still  of  the 
opinion  that  certification  should  be 
denied,  the  Assistant  Secretary  shall 
inform  the  submitting  Stete  or  local 
offidal  in  writing  that  certification  is 
denied. 

(c)  Where  comment  on  a  request  far 
certification  was  invited  in  accordance 
widi  S  115.6(b).  notice  of  denial  (rf 
certification  under  this  section  shall  be 
published  in  the  I 


SitSJ   WNhdmsoferf 

(a)  Not  less  frequendy  than  every  5 
years,  the  Assistant  Secretary  shall 
determine  whetho'  each  agency  certified 
under  this  part  continues  to  qualify  for 
certification.  The  Assistant  Secretary 
shall  take  appropriate  action  with 
respect  to  any  agency  not  so  qualifying. 

(b)  The  Assistant  Secretary  shall 
periocfically  review  die  administration 
of  fair  housing  laws  recognized  under 
this  part  If  tbe  Assistant  Secretary 
finds,  as  a  result  of  a  periodic  review, 
upon  the  petitimi  of  an  interested  person 
or  organization,  or  otherwise,  that  taken 
as  a  whole,  the  agenqr's  ailiwinistiation 
of  ite  fair  housing  law  or  the  law.  00  ite 
face,  no  longer  meete  the  requirements 
of  this  part  the  Assistant  Secretary 
shall  propose  to  withdraw  the 
certification  previousfy  granted. 

(c)  The  Assistant  Secretary  shall 
propoae  withdrawal  of  certification 
unless  review  establishes  that  the 
current  fair  bousing  law  administered  by 
the  certified  agency  meets  the  criteria  of 
§  115.3  and  that  current  practices  and 
past  performance  of  the  agency  meet  the 
standards  of  1 115.4. 
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(d)  Befors  the  Assistant  Secretary 
publishes  notice  of  a  proposed 
withdrawal  of  certification,  the 
Assistant  Secretary  shall  inform  the 
State  or  local  agency  in  writing  of  his  or 
her  intention  to  withdraw  certification. 
The  conununication  shall  state  the 
reasons  for  the  proposed  withdrawal 
and  provide  the  agency  not  less  than  IS 
days  to  tubmit  data,  views,  and 
argument*  in  oppoiition  and  to  request 
an  opportunity  for  a  conference  in 
accordance  with  1 11S.9. 

(e)  Notice  of  a  proposed  withdrawal 
shall  be  published  in  the  Federal 
Weglslei  The  notice  shall  allow  the 
State  or  local  agency  and  other 
interested  persons  and  organizations  not 
less  than  30  days  in  which  to  file  written 
comments  on  the  proposal. 

(f)  If  a  request  for  a  conference  in 
accordance  with  1 115.9  is  not  received 
within  the  time  provided,  the  Assistant 
Secretary  shall  evaluate  any  arguments 
in  opposition  or  other  materials  received 
from  the  State  or  local  agency  and  other 
interested  persons  or  organizations,  and 
if  after  that  evaluation  the  Assistant 
Secretary  is  still  of  the  opinion  that 
certification  should  be  withdrawn,  the 
Assistant  Secretary  shall  withdraw 
certification  and  shall  publish  notice  of 
the  withdrawal  in  die  Federal  1 
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(a)  Whenever  an  opportunity  for  a 
conference  is  timely  requested  by  a 
State  or  local  agency  in  accordance  with 
1 11S.7  or  1 11SA  the  Assistant 
Secretary  shall  issue  an  order 
designating  an  officer  who  shall  preside 
at  the  conference.  The  order  shall 
indicate  the  issues  to  be  resolved  and 
any  initial  procedural  instructions  that 
might  be  appropriate  for  a  particular 
conference.  It  shall  fix  the  dale,  time 
and  place  of  (he  conference.  The  date 
shall  not  be  less  than  20  days  after  the 
date  of  the  order.  The  date  and  place 
shall  be  subject  to  change  for  good 
cause. 

(b)  A  copy  of  the  order  shall  be  served 
on  the  State  or  local  agency  and: 

(1 1  In  the  case  of  a  denial  of 
certification,  on  any  person  or 
organization  thai  files  a  written 
comment  in  accordance  with  1 115JKb): 
or 

(2)  in  the  case  of  a  withdrawal  of 
certification,  on  any  person  or 
organization  that  files  a  petition  in 
accordance  with  1 115.8(a)  or  written 
comment  in  accordance  with  i  115J(c). 
The  agency  and  all  such  persons  and 
organizations  shall  be  considered  to  be 
participants  in  the  conference.  After 
service  of  the  order  designating  the 
conference  ofHcer.  and  until  the  officer 
submits  a  recommended  determination. 


all  communications  relating  to  the 
subfect  matter  of  the  conference  shall  be 
addressed  to  that  officer. 

(c)  The  conference  officer  shall  have 
full  authority  to  regulate  the  course  and 
conduct  of  the  conference.  A  transcript 
shall  be  made  of  the  proceedings  at  the 
conference.  The  transcript  and  all 
comments  and  petitions  relating  to  the 
proceedings  shall  be  made  available  for 
inspection  by  interested  persons. 

(d)  The  conference  officer  shall 
prepare  proposed  findings  and  a 
recommended  determination,  a  copy  of 
which  shall  be  served  on  each 
participant  Within  20  days  after  service, 
any  participant  may  file  written 
exceptions.  After  the  expiration  of  the 
period  for  filing  exceptions,  the 
conference  officer  shall  certify  the  entire 
record,  including  the  proposed  findings 
and  recommended  determination,  and 
any  exceptions  to  the  findings  and 
recommendations,  to  the  Assistant 
Secretary,  who  shall  review  the  record 
and  issue  a  final  determination  within 
30  days.  Where  applicable,  this 
determination  shall  be  published  in  the 
Federal  Regialsr. 
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(a)  Where  all  alleged  violations  of  the 
Act  contained  in  a  complaint  received 
by  the  Assistant  Secretary  appear  to 
constitute  violations  of  a  State  or  local 
fair  housing  law  administered  by  an 
agency  that  has  been  certified  as 
substantially  equivalent  the  complaint 
shall  be  referred  promptly  to  the 
appropriate  State  or  local  agency,  and 
no  further  action  shall  be  taken  by  the 
Assistant  Secretary  with  respect  to  such 
complaint  except  as  provided  for  by  the 
Act  this  Part  and  by  ||  103.100  through 
103.115  or  1 106.20  through  106.22  of  this 
chapter. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  no  complaint  based  in 
whole  or  in  part  on  allegations  of 
discrimination  on  the  basis  of  familial 
status  or  handicap  shall  be  referred  to 
any  State,  locality  or  agency  thereof 
whose  certification  was  granted  in 
accordance  with  i  115.6(d)  or  section 
810(f)(4)  of  the  Act  wiUiout  regard  to 
whether  the  fair  housing  law 
administered  by  such  certified  agency 
appears  to  prohibit  discrimination  based 
on  familial  status  or  handicap. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  whenever  the  Secretary  has 
reason  to  believe  that  a  complaint 
shows  a  basis  may  exist  for  the 
commencement  of  proceedings  against 
any  respondent  under  section  814(a)  of 
the  Act.  or  for  proceedings  by  any 
governmental  hcensing  or  supervisory 
authorities,  the  Secretary  shall  transmit 
the  information  upon  which  that  belief  is 


based  to  the  Attorney  General,  or  to 
appropriate  governmental  licensing  or 
supervisory  authorities. 
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If  the  Assistant  Secretary  determines 
after  application  of  the  criteria  set  forth 
in  i  115.3.  that  a  State  or  local  fair 
housing  law  on  its  face  provides  rights 
and  remedies  for  alleged  discriminatory 
housing  practices  which  are 
substantially  equivalent  to  those 
provided  in  the  Act.  but  that  the  law  has 
not  been  in  effect  or  the  appropriate 
State  or  local  agency  in  operation,  for  a 
sufficient  time  to  permit  a  demonstration 
of  compliance  with  the  performance 
standards  described  in  §  115.4,  the 
Assistant  Secretary  may  enter  into  a 
written  agreement  with  the  State  or 
local  agency  providing  for  referral  of 
complaints  to  the  agency  on  such  terms 
and  conditions  as  the  Assistant 
Secretary  shall  prescribe,  or  providing 
for  other  utilization  of  the  services  of  the 
State  or  local  agency  and  its  employees 
upon  agreed  terms,  and  providing 
further  for  procedures  for 
communications  between  the  agency 
and  IIUD  that  are  adequate  to  permit 
the  Assistant  Secretary  to  monitor  the 
agency's  administration  and 
enforcement  of  its  law  and  to  assist  the 
Assistant  Secretary  in  making  the 
determination  required  tei  1 115.2(b).  The 
agreement  may  provide  for  reactivation 
of  referred  complaints  by  the  Assistant 
Secretary  without  regard  to  the 
limitations  described  in  1 115.ia  If  sudi 
an  agreement  for  interim  referrals  or 
other  utilization  of  services  is  entered, 
the  Assistant  Secretary  may  defer  final 
determination  under  i  1154)  or  1 115.7 
for  a  reasonable  period  determined  by 
the  Assistant  Secretary  to  be  necessary 
in  order  to  permit  a  fair  assessment  of 
the  agency's  performance.  In  no  event 
shall  this  period  extend  more  than  two 
years  beyond  the  date  of  entry  into  the 
agreement  for  interim  referrals  or  other 
utilization  of  services.  This  two-year 
limitation  does  not  apply  to  agencies 
certified  in  accordance  with  f  115.6(d). 
However,  an  agreement  under  this 
section  shall  not  be  extended  beyond 
the  date  of  certification  under  S  115.6  or 
denial  of  recognition  under  S  115.7. 
Notice  of  entry  into  an  agreement  under 
this  section  shall  be  published  in  the 
Federal  Register. 

19.  Part  121  is  added  to  read  as 
follows: 

PART  121— COLLECTION  OF  DATA 

Sec 

121.1  Purpose. 

1 21 .2  Fumiflliing  of  data  by  program 
participants. 


Authority:  Title  VIII.  Civil  RighU  Act  of 
1968  (42  U.S.C.  3600-3820):  EO.  11063.  27  FR 
11527;  gee.  602.  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d-l):  sec.  562.  Housing  and 
Community  Development  Act  of  1987  (42 
U.S.C.  3608a):  sec.  2,  National  Housing  Act. 
12  U.S.C  1703:  sec.  7(d).  Department  of 
Housing  and  Urt>an  Development  Act  42 
U.S.C.  3535(d). 

S  121.1    Purpoee. 

The  purpose  of  this  part  is  to  enable 
the  Secretary  of  Housing  and  Urban 
Development  to  carry  out  his  or  her 
responsibilities  under  the  Fair  Housing 
Act  Executive  Order  11063,  dated 
November  20, 1982.  Title  VI  of  the  Civil 
Rights  Act  of  1964.  and  section  562  of  the 
Housing  and  Community  Development 
Act  of  1987.  These  authorities  prohibit 
discrimination  in  housing  and  in 
programs  receiving  financial  assistance 


horn  the  Department  of  Housing  and 
Urban  Development  and  they  direct  the 
Secretary  to  administer  the 
Department's  housing  and  urban 
development  programs  and  activities  in 
a  manner  affirmatively  to  further  these 
policies  and  to  collect  certain  data  to 
assess  the  extent  of  compliance  with 
these  policies. 

S  121.2   Furnishing  of  data  by  progrsm 


Participants  in  the  programs 
administered  by  tiie  Department  shall 
furnish  to  the  Department  such  data 
concerning  the  race,  color,  religion,  sex. 
national  origin,  age,  handicap,  and 
family  characteristics  of  persons  and 
households  who  are  applicants  for, 
participants  in.  or  beneficiaries  or 
potential  beneficiaries  of.  those 


programs  as  the  Secretary  may 
determine  to  be  necessary  or 
appropriate  to  enable  him  or  her  to  cany 
out  his  or  her  responsibilities  under  the 
authorities  referred  to  in  S  121.1. 

20.  The  text  of  the  preamble  to  this 
rule  beginning  at  the  heading 
"BACKGROU.\D"  and  ending  before  the 
heading  "Legislative  review  issues"  is 
added  as  Appendix  1  to  Subchapter  A  of 
Chapter  I  as  follows: 

Appendix  I  to  Subchapter  A— Preamble 
to  final  Rule  Inipiementing  Fair  Housing 
AmendmenU  Act  of  1988  (Published 
January  19. 188^ 

Dated:  |anuary  12. 1989. 
Samuel  R.  Pierce,  fr.. 
Secretary. 
IFR  Doc  89-1211  Filed  1-19-88: 8:45  am| 
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Part  IV 


Department  of 
Transportation 
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Minimum  Equipment  Ust  (MEL) 
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ocPAfrnncNT  or  tramsportation 


14  cm  Parta  121. 128.  and  186 
IDodwt  No.  MTMt  NoMaa  NOk  W-tl 
MNiiafr-Acat 

aHnlmufn  E^uipmant  Uat  (IMEL) 


Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoM:  Notice  of  propoaed  rulemaking 
(NPRM). 


;  This  notice  propose*  to 
amend  Part  125  and  135  requirements  for 
the  use  of  a  Minimum  Equipment  List 
(MEL). 

The  proposed  amendment  would 
provide  much  needed  guidance  and 
direction  by  clarifying  the  intent  of  the 
MEL  concept  in  Part  121.  It  also 
proposes  to  amend  the  Part  121 
requirements  for  the  use  of  an  MEL  to 
make  them  consistent  with  the  amended 
Part  125  and  135  MEL  requirements. 
Finally,  it  provides  for  the  development 
and  use  of  MEL's  for  single-«ngln« 
•ifcrafl  operated  under  Part  ISS. 
DATl:  Comments  must  be  received  on  or 
before  March  24. 1968. 
aPOmiBH.  Comments  on  this  notice 
should  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attentlaa:  Rules  OeduH 
(AGC-204).  Docket  Na  2S78a  BM 
Independence  Avenue.  SW.. 
Washington.  DC  20S91.  CooHMBts 
delivered  must  be  marked  "Docket  No. 
25780."  Comments  may  be  examined  in 
the  Rules  Docket  wsakdays.  axcapt 
Federal  holidays,  between  8:30  a.m.  and 
5pjn. 

MM  RMVTMan  aiFaMaaTiOM  contact: 
Marlene  C.  Uvack.  ftofed  OavekipaMnt 
Branch  (AFS-240).  Air  Transportation 
Division.  Offlos  of  PUgbl  9Uadar^ 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20691:  Telephone  (202) 
287-3753. 


ComBMots  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments  and  by  commenting  on  the 
posaible  environmental  energy,  or 
economic  impact  of  this  proposal.  The 
comment  should  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  address 
above.  All  comments  received,  as  well 
as  a  report  summarizing  any  substantive 
public  contact  with  FAA  personnel  on 


this  Tulswafcing.  will  be  filed  in  tlM 
dookat  1W  dachat  is  available  for 
public  inspection  both  before  and  aflar 
the  closing  date  for  making  comraaals. 

Befora  taking  any  final  action  an  tha 
proposal,  the  Administrator  will 
consider  any  comment  made  on  or 
before  the  dosing  date  for  commaats. 
The  proposal  may  be  changed  in  Ugkt  •( 
comments  received. 

The  FAA  will  acknowledge  reoaipt  of 
a  commeni  if  the  commenter  submits 
with  the  comment  a  self  addressad. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  25780."  When 
the  comment  is  received,  the  postcard 
will  be  dated,  time  stamped,  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  by 
submitting  a  request  to  the  Fsdaral 
Aviation  Administration.  OfRoa  of 
Public  Affairs.  Attention:  Public  laquify 
Center.  APA-230. 800  Independeaoe 
Avenue  SW..  Washington.  DC  20601.  or 
by  calling  (202)  267-3484.  Requests 
should  i<wntify  the  docket  number  of 
this  proposed  rule.  Persons  intereaisd  in 
being  pLsced  on  s  mailing  list  for  fatata 
propoaed  rtdes  should  also  request  a 
copy  of  Advisory  Circular  No.  112A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
tha  application  pracadure. 


Ilia  akwartUnaas  certification  af  an 
akcsalt  U  baaad  i^kni  tha  raquireaMVt 
that  tha  aircraft  conforras  to  its  typa 
cartificata  and  is  la  a  condition  for  safe 
operation.  Bany  commercial  airciaR  aad 
very  little  equipment  redundancy 
beyond  that  nacassary  to  meet  tha 


existing  Qvil  Aviation  Regulationa 
(CAR!  basic  typa  cartification 
rsquiramants.  Prior  to  adoption  of 
spadflc  provisions  in  the  CAR  operatfag 
rules,  aparatioa  with  inoperative 
equipment  was  prohibited. 

The  concept  of  the  Minimum 
Equipment  List  (MEL)  presently 
embodied  in  Part  121  was  first 
developed  for  sir  carrier  and 
commercial  operators  of  large  aironft  in 
1963  (then  CAR  40  and  41)  when  ■  was 
recognired  that  a  flight  or  series  of 
flights  might  be  continued  with  certaia 
Inoperable  instruments  and  equipmaat 
under  appropriate  circumstances.  This 
concept  was  established  following  the 
determination  of  the  Civil  Aeronaatics 
Agency  (CAA)  that  strict  obsarvaaoa  af 
the  raquirsment  to  delay  or  postpaaa  a 
flight  with  an  inoperative  equipmsBl 
was  an  undue  hardship  and  that  i 
oomplianoe  was  not  necessary  to 


atain  the  type  certification  level  of 
In  196«,  the  CAR'S  wera  further 
updated  to  outline  the  drcumstsncas 
«dMn  procedures  for  limited  operations 
bayend  s  tarminal  point  with 
inoparative  required  equipment  mi^t  be 
iaoerporated  and  authorised  in  air 
carrier  manuals. 

The  air  carrier  operating  rules  of  the 
CAR  isave  recodified  effective  April  1. 
1886.  Pwt  121  of  the  Federal  Aviation 
RsfulaHons  (FAR),  which  replaced  CAR 
40l  41.  and  42.  was  initiated  to  regulate 
tha  certification  and  operations  of  air 
carriera  and  commercial  operatora  of 
large  aircraft.  The  preamble  to  Part  121 
indtcalas  the  intent  to  carry  over 
ptocedarss  for  operating  with 
inoperative  equipment  as  they  existed 
in  CAR  40  and  41.  intact  in  the 
recodification  and  introduced  the  term 
"minimum  equipment  list."  To  date  there 
have  been  no  substantive  amendments 
ta  the  Part  121  MEL  procedures. 

Historically,  the  MEL  process  has 
been  an  effective  mechanism  to  permit 
continued  fli^t  with  instruments  and 
aqoipment  inoperative.  It  allows 
oparational  flexibility  and  a  higher 
dagiee  of  schedule  reUability  while  still 
BMlntaining  the  level  of  safety  required 
by  the  type  certification  rules. 

Evolutionary  improvements  in  both 
aircraft  design  and  in  safety 
requirements  have  provided  modem 
aircraft  with  the  capability  for  operation 
over  a  wide  range  of  environmental 
oondtttians.  These  improvements  also 
have  provided  improved  convenience 
fiorhoth  the  operator  and  passengera. 
Certain  installed  equipment  is  required 
to  aperate  in  specific  environmental 
coaditions.  This  equipment  is  not 
aaaantial  for  safe  operations  provided 
Iha  kind  of  operation  necessitating  the 
aqaipment  is  avoided:  for  example, 
oartain  lights  are  not  essential  during 
daytime  operations.  Other  non-required 
optional  equipment  (such  as 
entertainment  systems,  logo  lights,  and 
galley  equipment)  may  be  installed  for 
Iha  convenience  of  the  operator  or 
passengers. 

The  hBL  is  a  practical  method  of 
aahandni  air  carrier  dispatch  reliability 
whan  equipment  and  accessories  not 
repaired  for  type  certification  are 
invoived.  Also,  experience  has  shown 
that  given  individual  aircraft  designs, 
operation  of  every  system  or  component 
mmf  not  be  necessary  when  the 
renwining  operative  equipment  can 
pravide  the  required  level  of  safety. 
Sadlon  tnJB27{c)  provides  that  the 
Mtaimum  Equipment  List  and 
praeadana  for  continuing  fli^t  beyond 
a  tsnainal  point  with  equipment 
required  by  i  121.303(d)  inoperative  may 


be  included  in  the  certificate  holder's 
manual  if  the  Administrator  finds  that, 
in  a  particular  situation,  literal 
compliance  with  those  equipment 
requirements  is  not  necessary  in  the 
interests  of  safety.  Althou^  it  would  be 
desirable  to  maintain  the  aircraft  at  all 
times  with  installed  equipment 
operative,  it  is  possible  under  controlled 
conditions  to  maintain  the  required  level 
of  safety  with  specific  items  of 
equipment  inoperative  tmtil  repaira  are 
available  or  feasible. 

A  Master  Minimum  Equipment  List 
(MMEL)  for  a  particular  aircraft  type  is 
developed  by  the  FAA  along  with  the 
holder  of  the  type  certificate  for  that 
aircraft.  The  MMEL  is  the  basis  for 
development  of  an  individual  operator's 
MEL  which  takes  into  consideration  the 
operator's  particular  aircraft  equipment 
configuration  and  operational 
conditions.  The  individual  operator's 
MEL.  when  approved  and  authorized  by 
the  FAA  air  carrier  certificate  holding 
district  office,  allows  relief  from  the 
maintenance  and  operating  rules  that 
require  every  item  of  equipment  or 
instrument  installed  in  the  aircraft  to  be 
operable.  The  intent  of  this  process  is  to 
improve  aircraft  utilization  and  thereby 
provide  more  covenient  and  economic 
air  transportation  for  the  publia 

On  September  16, 1961.  the  FAA 
issued  Notice  of  Proposed  Rulemaking 
(NPRM)  No.  81-14  (46  FR  52278;  October 
26, 1981).  This  notice  proposed  to 
consolidate  MEL  requirements  that  were 
contained  in  Parts  121, 125,  and  135  into 
Part  91.  It  also  proposed  regulatory 
changes  to  permit  the  operation  of 
general  aviation  aircraft  (for  which  an 
MMEL  has  not  been  developed)  with 
certain  inoperative  instruments  and 
equipment  that  are  not  essential  for  the 
safe  operation  of  the  aircraft  through  an 
approved  aircraft  flight  manual  or 
operating  limitations  statement  Due  to 
concerns  and  objections  expressed  by 
the  general  aviation  community,  the 
FAA  decided  that  the  notice  needed 
further  changes.  Subsequent  to  the 
publication  of  NPRM  No.  81-14,  the  FAA 
determined  that  although  the  rules 
concerning  MEL  requirements  should  be 
standardized.  Parts  121. 125.  and  135 
should  each  contain  a  separate 
reference  to  MEL  requirements. 

The  proposed  amendment  would 
standardize  application  of  the  MEL 
concept  by  bringing  Part  121  in  line  with 
Parts  125  and  135  which  contain  detailed 
requirements  concerning  the  MEL  As  a 
result  of  this  standardization, 
implementation  and  enforcement  of  the 
MEL  concept  would  be  more  consistent 
for  all  operators  in  air  transportation. 
Additionally,  the  proposal  requires 


amendment  of  individual  operator's 
operations  specifications  to  authorize 
the  use  of  an  MEL,  if  that  operator  elects 
to  use  an  MEL  The  inclusion  of  the  MEL 
authorization  in  the  operations 
specifications  eliminates  the  need  for 
the  letter  of  authorization  currently 
required  in  Parts  125  and  135. 

Discussion  of  Proposals 

Section  121.627(c)  contains  the  only 
Part  121  reference  to  MEL  lliis  rule 
permits  an  MEL  to  be  included  in  the 
certificate  holder's  manual  This  simple 
statement  has  fostered  numerous 
questions  within  the  air  carrier  industry 
and.  therefore,  needs  to  be  clarified.  The 
FAA  proposes  to  amend  S  121.627  by 
deleting  paragraph  (c)  and  by  adding  a 
new  §  121.628,  whidi  would  set  forth 
specific  requirements  for  an  MEL  As  a 
result  the  current  1 121.303(d)  will  be 
revised  by  deleting  reference  to 
i  121.627(c)  and  referring  instead  to  the 
new  i  121.e2&  The  FAA  also  proposes 
to  amend  the  language  of  {§  135.179  and 
125.201  to  make  them  essentially  the 
same  as  {  121.62&  The  FAA  proposes  to 
eliminate  the  need  for  the  letter  of 
authorization  currently  required  by 
SS  125.201(b)(2)  and  135.179(b)(2). 
Instead,  the  authorization  to  operate  in 
accordance  with  an  FAA  approved  MEL 
will  be  contained  in  the  certificate 
holder's  operations  specifications. 
Proposed  SS  121.628(a)(2).  125.201(aM2). 
and  135.179(a)(2)  would  require  that  an 
operations  specifications  authorization 
be  obtained  and  would  also  require 
either  that  the  MEL  be  carried  aboard 
the  aircraft  or  that  the  flight  crew  have 
access  to  all  information  contained  in 
the  MEL  prior  to  and  diuing  flight 

It  is  not  the  FAA's  intention  to  require 
that  the  actual  MEL  be  carried  aboard 
the  aircraft  although  this  would  be  an 
acceptable  means  of  compliance.  The 
FAA  may  accept  any  mediod  which 
allows  the  information  contained  in  the 
MEL  to  be  "directly"  accessible  to  the 
fiightcrew  at  all  times  prior  to  and 
during  flight  This  could  be 
accomplished  through  a  state-of-the-art 
information  retrieval  system. 
Furthermore,  the  FAA  does  not  intend 
for  the  pilot  to  have  access  by  "indirect" 
means  such  as  conversations  and 
maintenance  personnel  over  the  aircraft 
radio. 

These  pn^rasals  are  being  made  to 
clarify  the  extent  to  which  MELs  can 
permit  operation  with  inoperative 
equipment  Since  the  purpose  of  an  MEL 
is  to  allow  an  aircraft  to  be  dispatched 
with  certain  inoperative  equipment  the 
proposal  would  reduce  ambiguity  and. 
at  the  same  time,  standardize  and 
clarify  the  FARs.  Finally,  these 
proposals  will  standardize  the  language 


of  Parts  121. 125.  and  135  to  clarify  the 
intmt  of  the  Minimum  Equipment  List 
provide  a  uniform  application  of 
Minimum  Equipment  List  throughout 
industry,  and  establish  that 
configurations  approved  through  the 
proper  use  of  a  Minimum  Equipment  list 
constitute  an  approved  change  to  the 
type  design. 

The  current  S  135.179  limits  the  use  of 
an  MEL  to  multiengine  aircraft  Since 
the  rule  is  silent  concerning  single- 
engine  aircraft  those  aircraft  must  have 
all  instruments  and  equipment 
operative.  Strict  observance  of  the 
requirment  to  delay  or  postpone  a  flight 
with  certain  equipment  inoperative 
creates  an  unnecessary  economic 
burden  for  operatora  of  single-engine 
aircraft  in  air  transportation  and  strict 
compliance  is  not  necessary  to  maintain 
the  required  level  of  safety.  The 
proposed  changes  to  Part  135  wiU  allow 
for  the  use  of  an  MEL  by  any  dvil 
aircraft  induding  single-engine  aircraft 

With  respect  to  the  length  of  time  an 
aircraft  may  be  operated  with 
inoperative  instruments  or  equipment  it 
should  be  noted  that  the  FAA  has  '^ 

implemented  procedures  which 
categorize  items  of  equipment  and  place 
a  fixed  "time  to  repair"  requirement  on 
items  within  a  category.  These 
procedures  are  contained  in  the 
individual  air  carrier's  operations 
spedfications.  The  "time  to  repair" 
requirement  is  currently  being 
implemented  for  air  carriera  operating 
under  Part  121  although  it  is  antidpated 
that  the  same  requirements  will  be 
effected  in  the  future  for  Part  125  and 
135.  Implementation  of  the  "time  to 
repair"  requirement  is  being  carried  out 
independently  of  this  rulemaking 
project 

Regulatory  Evahiatian  Summary 

Benefits 

The  benefits  of  these  proposed  rule 
changes  are  nonquantifiable  because 
they  primarily  would  reoiganize  and 
standardize  the  MEL  provisions  of 
various  operating  rules  to  darify  and 
explain  the  intent  of  existing 
requirements.  Further,  to  the  extent  that 
their  single-engine  aircraft  could  operate 
using  an  MEL  Part  135  operators  would 
benefit  from  the  greater  flexibility  and 
efficiency  in  the  utilization  of  these 
aircraft  that  would  be  allowed  under  the 
proposed  rules,  and  their  passengera 
and  shippers  would  avoid  unnecessary 
delays  and  inconveniences  as  welL 
Additionally,  the  use  of  operations 
specifications  in  lieu  of  letters  of 
authorization,  in  the  long  ran.  should 
result  in  a  consolidation  of 
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•dminiamiiv*  btwdMU  for  ko«li  Ih* 
FAA  aiMl  Ih*  air  cvriars.  This  ahould 
work  to  raduo*  adninistrattv*  costs. 
The  FAA.  howwver.  kas  no  pracia*  basis 
on  which  to  quantify  tbssa  banafita. 
since  it  cannot  pfedict  tha  axtaal  to 
which  Part  135  operators  of  singia- 
engine  aiicrafl  will  elect  to  use  MELs. 

Costs 

Operators  subject  to  the  proposed  rule 
change  would  not  incur  any  compliance 
costs  because  the  proposals  would  only 
change  the  format  in  which  MEL 
authorizations  are  granted.  The 
substantive  provisions  of  the  MEL's  for 
individual  operators  would  continue  to 
be  determined  by  the  FAA  flight 
standards  field  ofDces  having 
jurisdiction  over  the  particular 
operators,  snd  policy  guidance  for 
specific  MEL  opetatiog  privileges  and 
limitations  would  continue  to  be 
disseminated  through  nonregulalory 
channels,  such  as  the  Advisory  Circular 
system.  The  FAA  would  incur  some 
minor  admlnistratiTe  costs  in 
transferring  MEL  requirements  from 
letters  of  authorization  to  operations 
specifications,  but  this  would  be  a  one- 
time expense  snd  is  in  the  nature  of  an 
ordinary  cost  of  doing  business  for  a 
regulatory  agency.  Moreover,  the  use  of 
operations  specificatians  should,  in  the 
long  run.  tend  to  ease  administrative 
burdens  snd  reduce  costs  for  both  the 
FAA  and  the  carriers. 

International  Trade  Impact  Aseeeament 

The  proposed  regulatioiu  would 
clarify  and  standardize  existing  MEL 
requirements  for  various  classes  of 
United  States  operators,  snd  as  such, 
would  have  no  effect  on  the  sale  of 
foreign  aviation  products  or  services  in 
the  United  States,  nor  would  they  affect 
the  sale  of  United  Slates  aviation 
products  or  senices  in  foreign  countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
eiuure  that  small  aatities  are  not 
unnecessarily  and  diaproportionately 
burdened  by  government  regalattoos. 
Small  entities  are  independeotly  owned 
and  operated  by  small  businesses  and 
small  not-fbr-proCt  ocganizatiens.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  aooaomic 
impact  on  a  substantial  number  of  small 
entities."  FAA  Order  2100.14A. 
Regulatory  Flexibility  Criteria  and 
Cuidancm.  establishes  threshold  cost 
values  and  small  entity  siia  standards 
for  complying  with  RFA  review 
requireoMets  in  FAA  ndenakiag 
actions. 


Tha  aawU  entitles  potontUlly  aflbctod 
by  Um  preyosad  nila  changes  are  dioae 
Part  UL 12S.  and  135  opariftocs  that  own 
nine  or  hwer  aircraft  However, 
because  these  proposals  would  ncfl 
impase  any  oomplianoe  coats  en 
affected  operators,  and  iwould  provide 
relief  in  the  case  of  Part  135  operators  of 
single-engine  aircraft  none  of  the 
threshold  cost  values  stipulated  In  Order 
ZloeiliA  are  expected  to  be  exceeded 
by  any  operator.  TiMrefore.  the  FAA  has 
determined  that  these  propaeals  woald 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  a  regulatory  flexibility 
analysis  is  not  required  under  the  terms 
of  the  RFA. 

Fedemlism  ImpUcatione 

Tha  regulations  proposed  herein 
would  noit  have  subetantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  govemmeat  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
in  accordance  with  Executive  Order 
12012.  it  to  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implicaliona  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Concluaion 

For  the  reasons  discussed  in  the 
preamble,  and  based  en  the  findings  in 
the  Regulatory  FlexibiHty  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  ma}or 
under  Executive  Order  12291.  In 
addition,  thto  propoaaL  if  adopted,  will 
not  have  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  proposal  to  considered  significant 
under  DOT  Regulatory  PoHdes  and 
Procedures  (44  FR  11034:  February  2& 
1979).  An  initial  evaluation  of  the 
proposal  induding  a  Regulatory 
Flexibility  Determination  and  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 


UsI  of  Subiads 
14  CFR  Part  121 

Aviation  aals^.  Safety.  Air 

Airpl 


14  CFR  Part  J25 

Aircraft  AirwDrthinesa. 

14  CFR  Part  135 

Aviation  salaty.  Air  carriers.  Safety. 
AirwortUneas  Aircraft  Airfrianaa. 


In  consideration  of  the  foregoing,  the 
Federal  Aviation  Admiotobation 
proposes  to  amend  Parto  121. 125.  and 
135  of  the  Federal  Aviation  Regulations 
(14  CFR  Parts  121. 125.  and  135)  as 
follows: 

PART  in-COmnCATION  AND 
OPERATIONS  OOHESnC  FLAa  AMD 


COKMKRCIAL  OPERATORS  OF 


1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Audndlr  40  U&C  13S4(a).  1355. 13Sa 
1357. 1401. 1421. 143a  1472. 1485.  and  1502;  40 
U.S.C  10e(«)  (Revised.  Pub.  L  B7-44a  January 

izins). 

2.  By  amending  1 121.303  by  revising 
the  introductory  text  of  pnagraph  (d)  to 
read  as  follow*: 


I121J0I 


(d)  Except  as  provided  in 
if  1214C7(b)  and  121.828.  no  person 
may  take  off  any  airplane  unless  the 
following  iiutmmento  and  equipment 
are  in  operable  condition: 


|121j82T    lAsMnesd] 

3.  By  amending  1 121.627  by  removing 
paragraph  (c). 

4.  By  adding  a  new  i  121.628  following 
1 121.627  to  read  as  follows: 

1121.828 


[ai  No  person  may  take  off  an 
airplane  with  inoperable  instrumento  or 
equipment  Installed  unless  the  following 
conditions  are  met 

(1)  An  approved  Minimum  Equipment 
List  exists  for  the  airplane. 

(2)  The  Flight  Standards  Dtotrict 
Office  having  certification  responsibility 
has  issued  the  certificate  holder 
operations  specifications  authorizing 
operations  in  accordance  with  an 
approved  Minimum  Equipment  List  The 
approved  Minimum  Equipment  List  shall 
be  carried  aboard  the  airplane  or  the 
flight  crew  shall  have  access  at  all  times 
prior  to  and  during  flight  to  all  of  the 
informatioa  contained  in  the  approved       j 
Minimum  Equipment  List  An  approved      i 
Minimum  Equipment  List  as  authorized     J 
by  the  opera  Uoiu  specification.  t 
coDStitiites  an  approved  change  to  the 
type  design. 

(3)  The  approved  Mininnim  Equipment 
List  must: 


(i)  Be  prepared  in  accordance  with  the 
limitations  specified  in  paragraph  (b)  of 
thto  section. 

(ii)  Provide  for  the  operation  of  the 
airplane  with  the  instrumento  and 
equipment  in  an  inoperable  condition. 

(4)  Records  identifying  the  inoperable 
instnunents  and  equipment  must  be 
available  to  the  pilot 

(5)  The  airplane  is  operated  under  all 
applicable  conditions  and  limitations 
contained  in  the  Minimum  Equipment 
List  and  the  operations  specifications 
authorizing  use  of  the  Minimum 
Equipment  List 

(b)  The  following  instrumento  and 
equipment  may  not  be  included  in  the 
Minimum  Equipment  List 

(1)  Instrumento  and  equipment  that 
are  either  specifically  or  otherwise 
required  by  the  airworthiness 
requiremento  under  which  the  airplane 
is  type  certificated  and  which  are 
essential  for  safe  operations  under  all 
operating  conditions. 

(2)  Instrumento  and  equipment 
required  by  an  airworthiness  directive. 

(3)  Instrumento  and  equipment 
required  for  specific  operations  by  thto 
part 

(c)  Notwithstanding  paragraphs  (b)(1) 
and  (b)(3)  of  this  section,  an  airplane 
with  inoperable  instrumento  or 
equipment  may  be  operated  under  a 
special  flight  permit  under  S8  21.197  and 
21.199  of  this  chapter. 

PART  12S-CERTIFICATI0N  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  ao  OR  HORE 
PASSENGERS  OR  A  MAXmUM 
PA  YLOAD  CAPACITY  OF  6/NW 
POUNDS  OR  MORE 

5.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 


:  40  U.S.C  1354. 1421  through  1430 
and  1502: 49  U.S.C  106(g)  (Revised,  Pub.  L 
97-449.  January  12. 1983). 

6.  By  revising  (  125.201  to  read  as 
follows: 


912SJ01 


inalrwnsnte  and 


(a)  No  person  may  take  off  an 
airplane  with  inoperable  instrumento  or 
equipment  instoUed  unless  the  following 
conditions  are  met 

(1)  An  approved  Minimum  Equipment 
List  exists  for  the  airplane. 

(2)  The  Fli^t  Standards  District 
Office  having  certification  responsibility 
has  issued  the  certificate  holder 
operations  specifications  authorizing 
operations  in  accordance  with  an 
approved  Minimum  Equipment  List  The 


approved  Minimum  Equipment  List  shall 
be  carried  aboard  the  airplane  or  the 
flight  crew  shall  have  access  at  all  times 
prior  to  and  during  flight  to  all  of  the 
information  contained  in  the  approved 
Minimum  Equipment  List  An  approved 
Minimum  Equipment  List  as  authorized 
by  the  operatioiw  specification, 
constitutes  an  approved  change  to  the 
type  design. 

(3)  The  approved  Minimum  Equipment 
List  must 

(i)  Be  prepared  in  accordance  with  the 
limitations  specified  in  paragraph  (b)  of 
this  section. 

(ii)  Provide  for  the  operation  of  the 
airplane  with  the  instrumento  and 
equipment  in  an  inoperable  condition. 

(4)  Records  identifying  the  inoperable 
instrumento  and  equipment  must  be 
available  to  the  pilot 

(5)  The  airplane  to  operated  under  all 
applicable  conditions  and  limitations 
contained  in  the  Minimtun  Equipment 
List  and  the  operations  specifications 
authorizing  use  of  the  Minimiun 
Equipment  list 

(b)  The  following  instrumento  and 
equipment  may  not  be  included  in  the 
Minimum  Equipment  List 

(1)  Instrumento  and  equipment  that 
are  either  specifically  or  oUierwise 
required  by  the  airworthiness 
requiremento  under  which  the  airplane 
is  type  certificated  and  which  are 
essential  for  safe  operations  under  all 
operating  conditions. 

(2)  Instnmiento  and  equipment 
required  by  an  airworthiness  directive. 

(3)  Instrumento  and  equipment 
required  for  specific  operations  by  this 
part. 

(c)  Notwithstanding  paragraphs  (b)(1) 
and  (b)(3)  of  this  section,  an  airplane 
with  inoperable  instrumento  or 
equipment  may  be  operated  under  a 
special  flight  permit  under  SS  21.197  and 
21.199  of  this  chapter. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

7.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Autlmrity:  49  U.S.C.  1354(a).  1355(a).  1421- 
1431  and  1502: 49  U.S.C  106(g)  (Revised.  Pub. 
L  97-449.  January  12, 1983). 

8.  By  revising  {  135.179  to  read  as 
follows: 

§  13S.179    fnopeiatite  Instiumants  and 
aquipmant  for  muittengina  aircraft 

(a)  No  person  may  take  off  an  aircraft 
with  inoperable  instrumento  or 
equipment  installed  unless  the  following 
conditions  are  met: 


(1)  An  approved  Minimum  Equipment 
List  exists  for  the  aircraft 

(2)  The  Flight  Standards  District 
Office  having  certification  responsibility 
has  tosued  the  certificate  holder 
operations  specifications  authorizing 
operations  in  accordance  with  an 
approved  Minimum  Equipment  list  The 
approved  Minimum  Equipment  List  shall 
be  carried  aboard  the  aircraft  or  the 
flight  crew  shall  have  access  at  all  times 
prior  to  and  during  flight  to  all  of  the 
information  contained  in  the  approved 
Minimum  Equipment  List  An  approved 
Minimum  Equipment  list  as  authorized 
by  the  operations  specifications, 
constitutes  an  approved  change  to  the 
type  desigTL 

(3)  The  approved  Minimum  Equipment 
List  must 

(i)  Be  prepared  in  accordance  with  the 
limitations  specified  in  paragraph  (b)  of 
this  section. 

(ii)  Provide  for  the  operation  of  the 
aircraft  with  the  instrumento  and 
equipment  in  the  inoperable  conditioiL 

(4)  Records  identifying  the  inoperable 
instnmiento  and  equipment  and  the 
information  required  by  paragraph 
(a)(3)(ii)  of  thto  section  must  be 
available  to  the  pilot 

(5)  The  aircraft  to  operated  under  all 
applicable  conditions  and  limitations 
contained  in  the  Minimum  Equipment 
List  and  the  operations  specifications 
authorizing  use  of  the  Minimum 
Equipment  List 

(b)  The  follo«ving  instrumento  and 
equipment  may  not  be  included  in  the 
Minimum  Equipment  list 

(1)  Instrumento  and  equipment  that 
are  either  specifically  or  otherwise 
required  by  the  airworthiness 
requiremento  under  which  the  airplane 
is  type  certificated  and  which  are 
essential  for  safe  operations  under  all 
operating  conditions. 

(2)  Instrumento  and  equipment 
required  by  an  airworthiness  directive. 

(3)  Instrumento  and  equipment 
required  for  specific  operations  by  this 
part. 

(c)  Notwithstanding  paragraphs  (b)(1) 
and  (b)(3)  of  this  section,  an  aircraft 
with  inoperable  instrumento  or 
equipment  may  be  operated  under  a 
special  flight  permit  under  SS  21.197  and 
21.199  of  this  chapter. 

Issued  in  Washington.  DC  on  January  12. 
1989. 

Robert  L  Goodrich. 

Acting  Director.  Flight  Standards  Service. 
(FR  Doc.  89-1171  Filed  1-19-89;  8:45  am) 
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:  Forest  Service.  USDA. 
PropoMd  rule. 


r.  ThcM  propoMd  rules  aet 
forth  the  procedure*  by  which  the  Forest 
Servtae  <»  the  U.S.  Department  of 
Affteultuf*  would  carry  out  Ita  statutory 
reepoosibUitles  for  management  of  oU 
and  fee  leasing  and  attendant  surfsoa 
disturbing  activities  conducted  on 
leaseholds  on  National  Forest  System 
lands.  In  the  past,  the  Forest  Service  has 
railed  on  Bureaa  of  Land  Management 
procedures  and  regulations.  However, 
tha  Federal  courts  have  ruled  that  die 
Forest  Service  must  promulgate  its  own 
procedures  and  regulations. 
Addittonally.  the  Federal  Onshore  OU 
and  Gas  Leesing  Reform  Act  of  1887 
expanded  the  authority  of  the  Secretarv 
of  Agriculture  in  the  management  of  oil 
and  paa  reeouices  on  National  Forest 
System  lands  and  directed  the  Secretary 
to  issue  rules  on  bonding  and 
reclamation  standards.  The  intent  of 
these  rules  is  to  satisfy  both  Judicial 
direction  and  the  new  statute:  to 
coordinate  Forest  Service  oil  and  gas 
resource  management  procedures  with 
thoee  of  the  Bureau  of  Land 
Management,  and  to  promote 
cooperation  among  the  Agency,  the  oil 
and  gas  industry,  and  other  publics 
interested  in  the  management  of  oil  and 
fas  resourcae  of  the  National  Forest 
System  landa. 

BATK  Comments  must  be  received  in 
writii^  by  March  24. 1980. 
AOOMnMac  Send  written  comments  to 
P.  Dale  Robertson.  Chief  (2820).  Forest 
Sanrlca.  U80A.  P.a  Box  flSOMl 

Waakifl«toa.  DC  axso-aosa 

The  public  may  inspect  comments 
received  on  these  proposed  rules  in  the 
ofBce  of  the  Director.  Minerals  and 
Caoloiy  Management  Staff,  Room  008. 
1«n  North  Kent  Street  Arlington.  VA. 
during  regular  business  hours  (8  a.nL  to 
Ipja.),  Monday  dtrough  PHday. 
POn  MMfMM  MPOMMilMH  OOMTACIS 
Stanley  Kurcaba.  MInerab  and  Geology 
Manafement  Staff.  (709)  235-0710. 

Poceet  Service  of  the  United  Stataa 
Department  of  Agriculture  and  tha 
Bureaa  of  Land  Management  of  die 
United  Statee  Department  of  die  bitertor 
have  loint  responsibilities  for  the 
adatUnlstration  of  the  Federal  oil  and  gas 
reeources  on  National  Forest  System 
land*.  In  die  past,  the  Forese  Service  has 


relied  upon  interagency  agreements  widi 
the  Bureau  of  Land  Management  to 
guide  Forest  Service  review  of  proposed 
oU  and  gas  leasing  and  review  of 
propoeed  surface  disturbances  caused 
by  oil  and  gas  operations  on  those 
leases.  However,  the  Forest  Service  has 
rsceived  judicial  direction  to  promulgate 
regulations  governing  oil  and  gas  leasing 
on  National  Forest  System  lands.  The 
recendy  enacted  Federal  Onshore  Oil 
snd  Gas  Leasing  Reform  Act  of  1087  (30 
U.S.C  228  et  seq.)  also  requires  the 
Forest  Service  to  promulgate  rules  both 
to  implement  the  new  authority  that  the 
statute  gave  to  the  Secretary  of 
Agriculture  over  oil  and  gas  leasing  and 
operetions  and  to  fufill  the  statute's 
mandate  that  the  Secretary  of 
Agriculture  develop  rules  which  ensure 
that  adequate  bonds  are  poeted  for 
reclamation  of  surface  disturbing 
operations  on  a  lease. 

The  Forest  Service  seeks  to  facilitate 
the  orderly  and  environmentally  sound 
development  of  Federal  leasable  oil  and 
gas  resources  of  the  National  Forest 
System  in  cooperation  with  the  oil  and 
gas  industry  and  other  interested 
publics.  These  regulations  are  designed 
to  achieve  that  end. 

The  Secretary  of  Agriculture  is 
reserving  the  authority  at  lease  Issuance 
to  deny  all  operations  on  a  leasehold  in 
thoee  dicumstances  where  further 
environmental  analyses  beyond  those 
done  at  the  suitability  determination 
Indicate  such  preclusion  Is  appropriate. 
This  reservsllon  of  authority  is  required 
under  such  cases  as  Conner  v.  Burford. 
048  F.2d  1441  (9di  Cir.  1088)  and  Sierra 
Club  V.  PHerBon.  717  F.2d  1400  (D.C  Cir. 
1083)  to  allow  tiia  agency  die  flexibility 
to  engage  In  slagsd  NEPA  compliance. 
To  the  extent  practicable  given  the 
changes  in  the  Forest  Service's  authority 
over  oU  and  gas  leasing  and  operations 
made  by  the  Leasing  Reform  Act  the 
proposed  rule  maintains  the  existing 
procedures  by  which  the  Bureau  of  Land 
Management  and  the  Forest  Service 
have  been  )oinUy  responding  to  leasing 
and  operating  proposals.  The  primary 
reason  for  following  the  existing 
procedures  to  the  extent  practlcabia  is 
that  they  reflect  die  many  legal 
audiorities  applicable  to  od  and  gas 
leasing  and  operating  decisions  and  they 
are  responsive  to  current  management 
needs.  In  addition,  agency  personneL 
the  oU  and  gas  Industry  and  other 
persons  Interested  in  the  management  of 
National  Forest  System  resources  are 
famUlar  with  existing  procedures  and 
requirement*.  Therefore,  maintaining  the 
existing  procedures  to  the  extent 
poeslble  will  reduce  confusion  over 
Afsncy  roles  and  operator 
respcmsibllities  la  trie  leasing  and 


development  of  Federal  oil  and  gas 
resources  located  on  National  Forest 
System  lands. 

Many  of  die  new  requirements  and 
procedures  that  are  included  in  the 
proposed  rule  are  designed  to  define  the 
role  that  the  Forest  Service  will  play  in 
the  approval  of  oil  and  gas  leasing  and 
operations  because  of  the  expanded 
authority  of  die  Secretary  of  Agriculture 
under  the  Leasing  Reform  Act  Other  of 
the  new  requirements  are  included  to 
implement  the  direction  in  the  Leasing 
Reform  Act  to  die  Secretary  of 
Agriculture  to  issue  regiUations 
establishing  bonding  standards. 

The  following  briefly  describes  the 
role  that  die  Forest  Service  would  play 
under  the  proposed  rule  in  the  issuance 
of  oil  and  gas  leases,  the  approval  of 
operations  on  the  leaseholds,  and  the 
administration  of  those  operations. 

The  Bureau  of  Land  Management 
cannot  issue  leases  for  Tederal  oil  and 
gas  resources  on  httnonil  fp9tl^Sg0lttf  * 
lands  without  the  approval  Of  the  Forest 
Service.  Therefore,  the  Forest  Service 
must  develop  a  process  for  making 
decisions  as  to  whether  to  authorize  the 
Bureau  of  Land  Management  to  offer 
National  Forest  System  lands  for 
leasing.  First  the  Forest  Service 
proposes  to  identify  lands  with  potential 
for  leasing  based  on  existing  oil  and  gas 
production,  known  geologic  potenUaCor 
industry  interest  in  an  area  and.  in 
cooperation  with  the  oil  and  gas 
industry,  the  Bureau  of  Land 
Management  and  interested  publics  to 
develop  a  schedule  for  reviewing  those 
areas.  Then  the  Forest  Service  would 
determine  if  these  lands  with  leasing 

C>tential  are  legally  available  for 
asing.  The  Agency  would  review 
whether  available  lands  are  suitable  for 
exploration  and  development  by 
considering  whether  oil  and  gas 
development  Is  consistent  with  die 
forest  land  and  resource  management 
plan  or  not  precluded  by  the  plan  or  if 
the  lands  could  be  suitable  for  leasing  if 
stipulations  governing  surface  uses  were 
added  to  a  lease.  The  Forest  Service  and 
Bureau  of  Land  Management  would  then 
evaluate  the  adequacy  of  the  Forest  Plan 
Environmental  Impact  Statement  or 
other  National  Environmental  Policy  Act 
documents  to  determine  if  additional 
NaUooal  Environmental  Policy  Act 
analysis  and  documentation  is  required. 
The  Forest  Service  would  make  a 
determination  of  an  area's  suitability  for 
oU  and  gas  leasing  and  give  public 
notice  of  the  decision.  A  sultabilltv 
determination  would  be  an  appealable 
decision  under  Forest  Service  appeals 
procedures  (38  CFR  211.18).  The  Forest 
Service  would  then  forward  its  decision 


to  the  appropriate  Bareau  of  Land 
Management  ofnoe. 

The  Bureaa  of  Land  Manafement 
woold  dm  ba  abia  toalfar  mc 
for  oonpetithra  sala^  Miere  were  no 
bidders  for  llw  oflMnf.  die  lands  would 
then  be  available  for  loaae  by  an  over- 
the-counter  application  process  for  a 
periodofSyoon. 

After  the  DuiaauofLand  Management 
issued  a  lease,  the  operator  mi^t  sedc 
to  conduct  suface  dlstuibing  acthritias 
on  die  lease,  in  accordance  with  die 
Federal  Onsbora  Oil  and  Gas  Leasing 
Reform  Act  the  proposed  regulattoos 
would  require  an  operator  to  obtain 
Forest  Service  approval  of  a  surface  use 
plan  of  operations  before  conducting 
operations.  In  order  to  co<xdinate 
review  of  propoeed  operations  by  the 
Forest  Service  and  the  Bareau  of  Land 
Management  and  to  ease  the 
administrative  burden  on  die  public  the 
propoeed  rules  would  direct  operatcns  to 
■obfitljiurfata  use  plans  of  operations 
Invdmiaf  National  Forest  Syatem  lands 
to  tha  Btueau  of  Land  Mam^gement  as 
part  of  the  operator's  Application  for  a 
Permit  to  OrilL  The  proposed  rule 
specifies  the  information  that  the 
operator  would  have  to  include  in  a 
surface  use  plan  of  operations  for  a 
lease  on  National  Forest  System  lands 
and  encourages  the  operator  to  contact 
the  appropriate  local  Forest  Service 
office  for  assistance  in  preparing  the 
proposed  plan.  Upon  receipt  of  a  surface 
use  plan  of  operations  involving 
operations  on  National  Forest  System 
lands,  the  Bureau  of  Land  Management 
would  forward  diat  plan  to  the  Forest 
Service  for  its  review  end  approvaL 

Prior  to.  or  in  connection  with,  the 
submittal  of  a  surface  use  plan  of 
operations,  the  operator  could  request 
that  the  Forest  Service  authorize  the 
Bureeu  of  Land  Management  to  modify 
or  waive  a  stipulation  included  in  a 
lease  at  the  direction  of  the  Forest 
Service.  Hie  proposed  rule  would  permit 
the  Forest  Service  to  grant  such  a 
request  in  the  circumstances  specified 
after  compliance  with  the  National 
Environmental  Policy  Act  of  1000  and 
other  applicable  laws.  The  Forest 
Service  would  give  public  notice  of  its 
dedsion  on  a  substantial  stipulation 
modification  or  waiver  request  in  a 
newspaper  of  general  circulation.  The 
decision  would  be  subject  to 
administrative  appeal  under  the 
procedures  at  38  CFR  211.1& 

The  Forest  Service  would  review  a 
propoeed  surface  use  plan  of  operations 


for  adequacy  using  the  criteria  propoeed 
bi  the  rala;  tf  die  ^an  of  operations  WM 
adequate  as  submitted,  the  Forest 
Service  would  approve  die  plan.  If  die 
|dan  of  operations  was  not  adequate,  the 
Forest  Sendee  could  disapprove  die  plan 
or  approva  the  plan  subiect  to  operating 
conditions  whidi  would  render  the  plan 
adequate.  As  part  of  te  review  process. 
the  Forest  Seivice  would  establish 
bonding  requirements  for  any  plan  of  . 
operations  that  woaU  be  approved  h- 
accordance  wUh  the  lequlieiuents  oflbe' 
Federal  Onriiore  Oil-and  Gas  Laastaf 
Reform  Act  the  proposed  rules  would 
direct  an  operator  to  post  a  bond  in  an 
amount  sufficient  to  ensure  redamation 
and  the  restoration  <rf  any  lands  or 
surface  water  adversely  affected  by  dm 
operations  prior  to  the  commencement 
of  operations. 

At  the  oondusion  of  the  surface  use 
plan  of  operations  review  process,  the 
Forest  Service  would  advise  the 
operator  and  the  aniropriate  Bureaa  of 
Land  Management  office  of  the  decision 
on  e  proposed  |dan  and.  if  approprial» 
the  bonding  requirements  for  the 
operations.  PtabUc  notice  of  the  decision 
also  would  be  given.  The  decision  would 
be  subject  to  administrative  appeat 
under  the  procedures  at  38  CFR  211.U. 

If  the  operator  completed  the 
operations  authorized  by  the  initial 
surface  use  plan  of  operations  and 
desired  to  conduct  further  operations, 
the  operator  would  be  required  to 
submit  a  supplemental  plan  of 
operations  which  would  be  subject  to 
review  and  approval  in  the  same 
manner  as  an  initial  plan  of  operations. 

The  proposed  regulations  would 
require  an  operator  to  perform 
redamation  on  die  leasehold  as  the 
operations  were  completed.  The 
proposed  regulations  also  provide  for 
the  staged  release  of  bonds  as 
redamation  is  completed. 

Under  the  proposal  the  operator 
would  be  recpiired  to  conduct  operations 
on  the  leasehold  in  accordance  with  the 
terms  of  the  lease,  these  regulations  and 
an  approved  surface  use  plan  of 
operations.  The  proposed  rule  also 
details  the  remedies  that  the  Forest 
Service  would  have  if  the  operations 
conducted  by  the  operator  were  not  in 
compliance  with  the  terms  of  die  lease, 
these  regulations  and  an  approved 
surface  use  plan  of  operations.  Initially, 
the  Forest  Service  would  try  to  obtain 
the  operator's  voluntary  compliance 
with  the  applicable  provisiorL  If  the 
operator  refused  to  voluntarily  comply. 


die  propoeed  ndee  wodd  prswida  that 

dierkaaalfliwkie 

operator  a  notice  of  1 

spedfyiof  8  daadllne  for  ^  anrator  to 

bring  die  operations  into  comfwanoe. 

Ine  proposed  regulations  provide  that  if 

the  operator  still  hilad  to  come  taito 

comidiance  die  Forest  Service  would 

take  die  foOoaring  actiooa.  aa 

approoriate: 

1.  if  the  iioncomplience  eppeared  to 
be  natefid.  the  Pbrest  Service  would 
Mtlate  a  maltial  nunr  wiipBaM-e 
proaaadtaf  hiaooordaBoe  wttn  tte 
procednres  propoesd  la  tha-WfJsHnns 
If  dw  Poreet  Service  official  presidinf 
over  the  proriiding  found  diat  the 
nonooBiAanea  was  material,  the 
operator  and  the  Bureau  of  Land 
Management  would  be  M  advised.  An 
opentarlnBd  to  be  hi  niaterlai 
noncompHanoe  would  be  fawHfibU  to 
receive  fnrdier  Federal  oO  and  fas 
leasee  or  assigmnents  untd  die 
operations  were  brought  inl^ 
complianoe. 

2.  If  the  noncompliance  was  reeahing 
in  an  imminent  danger  to  pidtHc  health 
or  safety  or  in  irreparaUe  reeouroe 
damage,  die  Forest  Service  could 
Miqiend  the  approval  of  dw  surface  use 
plan  of  operations.  The  propoeed  rule 
provides  diatlhe  suspension  would  lest 
until  the  operator  brought  the  operatione 
into  compliance. 

3.  if  the  noncompliance  was  resulting 
in  an  emergency,  the  Forest  Service 
could  take  whatever  measures  were 
necessery  to  abate  the  emergency.  The 
proposed  rqpilations  would  requne  the 
opet^tat  to  reimburse  dieForsst  Service 
for  the  full  cost  of  such  ebatement 
actions. 

The  proposed  rule  also  advisee  the 
operator  that  the  Forest  Service  could 
seek  criminal  penalties  for  the 
operator's  noncompliance  pursuant  to  38 
CFR  Part  281. 

In  addition  to  these  requirements 
which  would  be  set  forth  at  38  CFR  Part 
228.  Subpart  E.  the  propoeed  rulee  would 
make  conforming  diaofes  in  two  o^er 
existing  Forest  Service  rules— 38  CFR 
211.18.  which  governs  die  Forest  Service 
administrative  appeal  process:  and  38 
CFR  Part  281.  which  spedfies  oondud 
on  the  National  Forest  System  whidi  is 
prohibited  and  for  which  crimbial 
penalties  may  be  imposed. 

The  following  diagram  illustrates  how 
oil  and  gas  leasing  and  operations 
would  be  administered  on  National 
Forest  System  lands: 
!  i«i»-tf-n 
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Sacttoo-by-Sactioa  Analysia  of  Propoaad 
Rula 

TIm  rule*  governing  Forest  Service 
procedure*  for  responding  to  and 
managing  oil  and  ga*  leasing  and 
surface  disturbing  operations  on 
National  Fore*t  Sy*tem  lands  would  be 
codified  a*  a  new  Subpart  E  of  Part  228 
of  Title  36  of  the  Code  of  Federal 
Regulations.  The  following  section-by- 
section  analysis  describes  in  detail  the 
provisions  of  the  proposed  rule. 

Section  2Z8.100    Scope  and 
applicability. 

This  section  specifies  the  scope  of 
Forest  Service  responsibility  in  oil  and 
gas  leasing  and  further  states  that  the 
rules  would  apply  to  leases  and 
operations  in  effect  as  of  the  effective 
date  of  the  rule  as  well  as  to  new  leases 
issued  under  the  Federal  Onshore  Oil 
and  Gas  Leasing  Reform  Act  of  1987. 
This  section  also  makes  clear  that 
surface  uses  off  a  leasehold  require 
authorization  by  the  authorized  Forest 
officer  and  cites  the  major  existing  rules 
that  apply  to  those  uses. 

Section  228.101    Definitions. 

This  section  defines  special  terms 
used  in  the  proposed  rules. 

Section  228.102   Determination  of  lands 
suitable  for  leasing. 

The  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1987  made 
significant  changes  in  the  manner  in 
which  Federal  oil  and  gas  leasing  is 
conducted.  Under  the  Act,  application 
for  leases  will  no  longer  be  accepted 
until  after  lands  have  been  offered  for 
competitive  sales.  Therefore,  in  order  to 
offer  leases.  Federal  Agencies  must  take 
the  initiative  to  identify  lands  suitable 
for  leasing  and  to  make  those  lands 
available  for  competitive  sale  through 
the  Bureau  of  Land  Management.  Under 
the  proposed  rule,  each  Forest 
Supervisor  would,  within  6  months  of 
the  effective  date  of  the  rule,  identify 
those  areas  of  the  National  Forest 
System  in  which  there  is  potential  for 
leasing  and  that  have  not  been 
previously  evaluated  and  develop  a 
schedule  for  determining  their  suitability 
for  oil  and  gas  leasing,  llie  Forest 
Supervisor,  in  cooperation  with  the  oil 
and  gas  industry  and  the  Bureau  of  Land 
Management,  would  give  first  priority  to 
those  areas  having  the  highest  potential 
for  leasing.  This  would  meet  the 
mandate  in  the  Mountain  States  Legal 
Foundation  vs  Andrus  (1900)  decision  to 
require  the  Forest  Service  to  develop  a 
leasing  process  and  would  eliminate 
needless  analyses  of  areas  where  no 
potential  for  oil  and  gas  leasing  exists. 


Potential  lessees  would  have  the 
opportunity  to  participate  in  the  process 
of  establishing  the  priority  for  reviewing 
those  areas  identified  as  having  leasing 
potential. 

When  areas  are  reviewed  for  their 
suitability  for  leasing,  this  section  would 
require  the  authorized  Forest  officer  to 
identify  those  areas  legally  available 
(that  is,  not  withdrawn  fiom  leasing), 
review  the  Forest  land  and  resource 
management  plan  for  direction,  and 
identify  conditions  of  occupancy  that 
would  be  included  as  lease  stipulations. 
The  Forest  Service  and  the  Bureau  of 
Land  Management  would  cooperate  in 
meeting  the  analysis  and  documentation 
requirements  of  die  National 
Environmental  Policy  Act  This  section 
would  require  the  authorized  Forest 
officer  to  give  written  notice  to  the 
Bureau  of  Land  Management  of  the 
outcome  of  a  suitabilify  determination, 
which  in  effect  is  the  notice  to  consent, 
or  not  to  consent  to  leasing  certain 
lands.  The  authorized  Forest  officer 
would  include  any  stipulations  as  a 
omdition  of  leasing  derived  fiom  the 
suitabilify  determination.  For  decisions 
on  suitabilify  for  leasing,  the  Regional 
Forester  is  the  authorized  Forest  officer. 

Section  228.103    Notice  and  transmitted 
of  suitability  decision. 

This  section  would  require  public 
notice  in  a  newspaper  of  general 
circulation  of  the  suitabilify  decision 
and  of  appeal  rights  available  under  36 
CFR  211.ia  It  should  be  noted  that  in 
addition  to  this  public  notice 
requirement,  imder  existing  agency 
procedures,  all  who  request  notice  of  a 
suitabilify  decision  would  receive  direct 
notice.  This  section  also  specifies 
inclusion  in  all  leases  to  which  the 
Forest  Service  consents  of  a  standard 
stipulation  that  gives  the  lessee  notice 
that  the  Secretary  of  Agriculture  retains 
the  authorify  to  preclude  all  operations 
on  a  leasehold  in  those  exceptional 
circumstances  where  further 
environmental  analyses  indicate  such 
action  is  appropriate,  that  lease 
operations  are  subject  to  the  regulations 
of  the  Secretary  of  Agriculture  and  that 
the  operator  must  submit  a  surface  use 
plan  of  operations  for  Forest  Service 
approval  or  disapproval.  The  Secretary 
of  Agriculture  is  specifically  requesting 
public  comments  on  the  effect  of  this 
retention  of  authorify  and  its  effect  on 
perceived  lease  value  and  compared 
with  lease  rights  currently  specified  at 
43  CFR  3101.1-2. 

Section  228.104    Consideration  of 
request  to  modify  lease  terms. 

This  section  would  allow  an  operator 
to  request  that  the  Forest  Service  modify 


or  waive  a  stipulation  included  in  a 
lease  at  the  direction  of  the  Forest 
Service.  The  proposed  rule  would  permit 
the  Forest  Service  to  grant  such  a 
request  in  the  circumstances  specified 
after  compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
other  applicable  laws.  The  Forest 
Service  would  give  notice  of  its  decision 
on  a  substantial  stipulation  modification 
or  waiver  request  and  of  appeal  ri^ts 
under  the  procedures  at  36  CFR  211.18  in 
a  newspaper  of  general  circulation. 

Section  228.105    Curator's  submission 
of  a  surface  use  plan  of  operations. 

The  proposed  rule  would  clarify  diat 
an  operator  would  submit  a  surface  use 
plan  of  operations  that  would  involve 
the  National  Forest  System  through  the 
appropriate  Bureau  of  Land 
Management  office.  Having  the  ftireau 
of  Land  Management  continue  to  receive 
the  entire  Application  for  Permit  to  Drill 
(APD)  package  will  provide  for  more 
efficient  administration  and  less  burden 
to  an  operator  than  submitting 
information  separately  to  two  agencies. 
This  section  also  encourages 
cooperation  between  the  operator  and 
the  Forest  Service  in  preparing  a  surface 
use  plan  of  operation*  prior  to  formally 
submitting  an  APD,  thus  eliminating 
potential  problems  eariy  in  the  process. 
This  secti(M)  specifies  surface  use  plan 
of  operations  content  which  is  the  same 
information  as  currently  required  for 
lands  administered  by  the  Bureau  of 
Land  Management 

Section  228.106    Review  of  a  surface 
use  plan  of  operations. 

This  section  establishes  the  process 
by  which  the  Forest  Service  would 
review  a  surface  use  plan  of  operations. 
Under  this  proposed  process,  the 
authorized  Forest  officer  would  base  the 
approval  of  a  surface  use  plan  of 
operations  on  the  terms  of  the  lease, 
direction  in  the  Forest  land  and  resource 
management  plan  in  effect  at  the  time 
the  surface  use  plan  of  operation  is 
submitted,  and  information  derived  from 
the  result  of  National  Environmental 
Policy  Act  analyses. 

When  lands  are  determined  to  be 
suitable  for  leasing,  a  lessee  can 
normally  expect  that  future  lease 
operations  would  be  authorized,  but  the 
Forest  Service  must  explicitly  approve 
operations  under  a  lease  and  comply 
with  the  National  Environmental  Policy 
Act  before  approving  or  denying  such 
operations.  Past  experience 
demonstrates  that  most  problems  can  be 
solved  by  the  Forest  Service  and  the 
lessee  working  cooperatively  to  obtain 
necessary  revisions  in  the  design  of  a 
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I  Act 


propoML  lloiofwt.  if  tlw  drouawtanoM 
warrant.  Hm  PofMt  Sarvto*  will  nm  Uw 
authority  graalad  tha  Sacratanr  of 
Agricultara  by  tha  Laaaiag  Rafona  < 
of  19t7  to  diaapprov*  propoaad 
oparaliona.  In  axoaptiooal 
circiunaUnoet.  thia  could  moan  thai  oo 
opera  liau  would  b«  approvad  on  a 
laaaahold. 

Thia  aaclioo  alao  giva*  notioa  thai  tha 
National  EnvironaMntai  IH>licy  Act  of 
1800.  impiaiaanlint  raaahitiona  at  40 
CFR  ParU  1500  throi^  1800.  and  Foraat 
Service  implementing  poUcie*  and 
procedurvt  must  be  followed  as  part  of 
the  Agency's  review  of  an  operating 
plan. 

This  section  would  farther  require  the 
authorized  Forest  offkar  lo  advisa  the 
Bureau  of  Land  Management  of  the 
reasons  when  a  propoaed  surface  use 
plan  cannot  be  processed  within  3  days 
after  the  conclusion  of  the  30-day  notice 
pwiod.  Finally,  thia  sactioa  requires  the 
Forest  Service  lo  give  public  notice  of  a 
decision  on  a  surface  use  plan  of 
operations  and  appeal  rights  available 
under  30  CFR  211.10. 

Section  228.  JOT    Surfdc»ym 
nquiremtntB. 

This  section  establishes  requirements 
that  would  apply  to  oil  and  gas 
operations  on  the  National  Forest 
System.  The  requiremants  addresa  the 
design  of  accasa  fadliUas.  protection  of 
cultural  and  historic  resource*,  fir* 
prevention  and  control,  maintahiing 
hsherie*.  wlldlif*  and  plant  habitat 
conduct  of  reclamation,  safety 
meaaurea.  waste  dispoaaL  and 
watarshad  protection.  It  Is  aaeasaafy  to 
establish  minimum  surface  use 
requirements  for  operations  on  National 
Forest  System  UkmIs  in  order  to  carry 
oat  the  direction  in  Section  (g)  of  the 
Leasing  Rcfoim  Act  of  1907  which 
direct*  that: 

*  *  *  For  National  Forest  lands,  the 
Secretary  of  Agriculturs.  shall  raaolata  all 
sorfaoe  di*turt>ing  activilie*  amdaclad 
puiwuant  lo  Miy  Uaas  iasuad  andar  the  Act 
■ad  •hall  dateiailae  raclaaiatinB  and  odMr 
actions  ■•  raqulrad  In  Itw  Intatests  of 
conaarvaUoa  of  surface  rgaourcas, 

The  surface  use  requirements  of  the  rule 
are  the  same  requirements  as  currently 
contained  in  standard  stipulations  that 
the  For**t  Sarrtca.  until  recently,  has 
attached  to  all  laaaa  issuance  dacisioos 
or  recomatandationa. 

BatabUahmant  of  specific  Natioaal 
radaraation  standards  would  not  ba 
appropriate  bacaoaa  of  tha  divers*  land 
surfsces.  vegetation,  animal  life,  soil 
types,  etc  vud  the  uniquaneaa  of  many 
surface  disturbanc**.  Tharafor*. 
•taadard*  for  r*clamation  and 
miiigation  measures  to  minimiia 


adverse  ^afts  ara  eaUbUahad  for 
each  uiwiatfcM  by  Um  Buiaaa  of  Land 
MaaapHMnt  and  Foraat  Service 
pataoaaal  daring  the  onaita  inspactton 
a*  part  of  the  review  of  each 
Application  for  PermH  to  Drill  and  the 
•ccooipanying  aarface  u**  plan  of 
operation*.  Ceoeral  gnidanee  on 
reclamation  and  operating  standards  is 
contained  in  a  K>lnt  Bureau  of  Land 
Management.  Forest  Service,  and 
Geological  Survey  publication  entided. 
"Surface  Operating  Standards  for  Oil 
and  Gas  Exploration  and  Development." 
Second  Editioa  August  197& 

Section  228.  t08    Bonds. 

This  secbaa  would  establish  that 
bonding  i*  required  before  surface 
disturbing  activities  can  be  authohaed 
and  woald  require  the  atithorizad  Forest 
officer  to  fix  the  bond  amoanl  al  a  aua 
adequate  to  ensure  compliance  with  30 
U.&C  X28iM).  A  bood  required  by  the 
authorised  Forest  officer  would  be  held 
by  the  Bureau  of  Land  Management 
This  would  provide  for  more  effklent 
management  and  lea*  burden  on  the 
public  The  propoeed  role  does  not 
establish  a  fixed  bond  sum  because  tha 
extent  of  reclaoMtioa  required  varies  by 
site  and  type  of  operation.  The 
authoriiad  Foreat  officer  is  in  the  best 
poaition  to  determine  what  ia  an 
adequate  bond  aouiunt  baaed  upon  oo- 
th»ground  site  •padfk  review  of 
propoaed  operationa. 

Section  228.109    Indemalficotion. 

Thi*  *ection  wookl  provide  a  aaHM 
of  protactli^  tha  United  Stataa 
Govemment  from  Uability  a*  a  raaolt  of 
claim*,  demand*.  lo**e*.  or  \}tdigmtnt» 
cauaed  by  an  operator's  use  or 
occupancy.  This  language  is  similar  to 
that  found  in  SO  CFR  251.50.  terms  and 
conditions  for  spedal  u*e  permit*,  and  i* 
neceesary  to  adequately  regulate 
occupancy. 

Section  228.110    Teaiptuury  ceeeation 
of  operatic 


The  Agency  ha*  axparienced  ■  hi^ 
inddenca  of  operator*  temporarily 
oaaaii^  oparatian*  without  adequate 
stebilization  of  tha  site  or  protection  of 
resourca*  or  public  *afety.  This  section 
addreaaes  this  problem  by  requiring 
notiflcatioQ  to  the  Forest  Service  of 
temporary  or  seasonal  ceesatioo  of 
operations.  This  notification  would 
allow  the  authorized  Forest  officer  to 
work  «vith  the  lessee  in  taking 
appropriate  interim  measures  to  protect 
resources  or  public  safety. 


Section  228.111    Compliance  and 

inspection. 

Section  (g)  of  the  Leasing  Reform  Ad 
of  1907  (SO  VS.C  228(g))  provide* 
remedie*  in  sitaatlon*  where  operatora 
fail  to  comply  in  any  material  reaped 
with  the  reclamation,  bonding,  and  other 
standards  eeteblished  by  the  Secretary 
of  Agriculture.  Because  the  sandions  of 
the  Ad  can  result  in  lo**  of  leases,  it  is 
important  to  eatabliah  compliance 
procedure*  that  ensure  operatora  timely 
notice  of  noncompliance,  opportunity  to 
remedy  the  violation,  and  opportunity 
for  a  hearing.  Sections  228.111  through 
220.113  *el  forth  both  informal  and 
formal  compliance  and  hearing 
procedures.  Section  228.111  would 
require  the  Forest  ofTicer  to  give  notice 
to  an  operator  when  that  operator  is 
found  in  noncompliance  with  an 
approved  surface  use  plan  of  operations, 
with  stipulations  made  part  of  the  lease 
at  the  diredion  of  the  Forest  Service,  or 
with  these  propoaed  regulations. 
Because  it  is  the  intent  of  the  Forest 
Service  to  resolve  problems  at  the  local 
level  if  possible,  this  section  is  designed 
to  eiwourage  cooperation  between  the 
Forest  Service  and  the  operator. 

This  section  alao  notifies  the  operator 
of  other  statutes  applicable  to  their 
operations. 

Section  228.112   Notice  of 
noncompliance. 

TW*  sedion  of  this  proposed  rule 
would  establish  the  formal  procedures 
to  be  follo«ved  if  the  authorized  Forest 
officer  has  determined  an  entity  may 
have  failed  or  refused  to  comply  in  any 
material  resped  with  the  reclamation 
requirements  and  other  applicable 
standards  established  under  30  U.S.C 
22e(g)  of  the  Federal  Onshore  Oil  and 
Gas  Leasing  Reform  Ad  of  1907.  The 
authorized  Forest  officer  would  be 
required  to  refer  noncompliance  such  as. 
but  not  limited  to.  operating  without  an 
approved  surface  use  plan  of  operations 
or  failure  lo  complete  redamation.  The 
section  describe*  the  maimer  of  serving 
notice  and  states  that  the  authorized 
Forest  officer  shall  either  refer  the 
matter  to  a  compliance  officer  for 
review  and/or  suspend  the  surface  use 
plan  of  operatton*  in  the  event  of 
imminent  danger*  to  public  health  or 
eafely  and  irreparable  resource  damage. 
The  section  also  provides  for  the 
abatement  of  such  emeigendes  as 
irreparable  resource  damage  through 
action*  by  the  Forest  Service  and  for 
billing  of  the  operator  for  costs  incurred 
by  the  Agency  to  perform  such 
abatement  actions. 


Section  228.113    Material 
noncompliance  preceedingt. 

This  section  woirid  establish  the 
procedure  for  review  and  determination 
of  material  noncompliance.  Tlie  Dqraty 
Chief  of  tha  NationalJForest  System 
woind  review  a  noncompnance  referral 
made  by  the  authorized  Forest  officer 
and  if  evidence  supports  a  reasonable 
belief  that  an  operator  has  failed  to 
come  into  compliance  with  the  requisite 
standards  and  that  noncompliance  may 
be  materral,  the  Deputy  Chief  woold 
initiate  the  material  noncompliance 
proceedings.  The  section  requires  due 
notice  to  tibe  operator  and  epecifies  the 
content  of  the  notice,  permits  an 
operator  to  submit  argument  and  allows 
for  an  informal  hearing  at  the  operator's 
request  or  a  fad  finding  conference. 

The  proposed  rale  specifie*  that  the 
compliance  officer's  dadflion  shall  be 
based  on  the  entire  record  and 
prescribes  the  content  of  decision  letter. 

Upon  determining  that  an  operator  i* 
in  material  noncompBance,  die 
compliance  officer  would  be  required  to 
notify  the  Secretary  of  the  Interior  of 
his/her  findings.  This  section  of  the 
proposed  rale  wonhf  require  the  Deputy 
Chief  for  the  National  Forest  System  to 
maintein  and  distribute  a  Hst  of 
operator*  in  noncompliance  to  help 
ensure  that  purauant  to  the  1987  Ad. 
such  operatora  do  not  receive  future 
leases.  Paragraph  (g)  of  this  section  abo 
provides  for  petition  of  the  authorized 
Forest  officer  to  rescind  a  finding  of 
noncompfiance  once  an  entity  has  come 
into  compliance.  Reinstatement  of  an 
operator's  opportunity  to  obtain  futnre 
leases  is  dearly  envisioned  by  the  1987 
Leasing  Reform  Ad  and  the  petitioning 
proces*  proposed  in  this  section 
provides  a  manageable  process  for 
achieving  reinstatement  when  an 
operator  has  come  into  compliance. 

Section  228. 114    Additional  notice  of 
decisions. 

•11  compliance  virith  30  U.S.C  228(Q  of 
the  Leasing  Reform  Act.  this  section 
requires  the  Forest  Service  to  post 
notices  provided  by  the  Bureau  of  Land 
Management  of  lease  sale*,  requests  for 
modification  of  lease  atipulation*.  and 
applications  for  permit  to  drill.  The 
section  specifies  where  such  notices  are 
to  be  posted  and  makes  dear  that 
posting  notice*  i*  in  adtfition  to  the 
public  notice  requirement*  imposed 
eUewhere  in  the  rule. 

36  CFR  211. 18   Appeal  of  decisions  of 
forest  officer*. 

In  additioB  to  the  propoeed  rule*  at 
Part  228.  Subpart  E  of  Title  SO,  this 
rulemaking  cooteins  an  amendment  to 


the  rules  governing  appeal  of  dedsiona 
of  authorized  Foraat  officen.  Under  dils 
proposed  rule.  36  CFR  211J0  woald  be 
amended  to  exempt  frcHn  those  rules, 
appeal  of  dedsiona  related  to 
determining  land*  wataMe  lot  leasing 
made  pursuant  to  30  CFR  228.102  and 
related  to  the  issuance  of  a  notice  of 
noncompliance  or  to  material 
noncompliance  proceedings  related  to 
oil  and  gas  leasing  operations  on 
National  Forest  System  land*  pursuant 
to  36  CFR  228.11  through  22&112.  Section 
228.113  of  the  proposed  rule  would 
establish  separate  administrative 
procedures  for  material  noncompliance 
decisions.  It  should  be  noted  that,  under 
this  conforming  amendment  the  general 
public  also  could  not  appeal  dedsions 
related  to  complianca  and 
nonconH>liance  dedsicms.  This 
exclusion  is  appn^ate  since 
compliance  dedsions  are  solely  matters 
affecting  the  busines*  relationship  that 
exists  between  die  operator  and  the 
Forest  Sevice  based  on  the  terms  of  a 
Federal  lease  and  an  approved  surface 
use  plan  of  operations.  Those  dedsions 
that  are  appealable  are  identified  in  this 
proposed  rulemaking. 

36CFR  Part  261    Prohibitions. 

Ths  rulemaking  also  contains  an 
amendment  to  the  rules  governing 
occupancy  of  the  National  Forest 
Sjrstem.  Under  this  proposed  rule,  30 
CFR  Part  261,  Subpart  A— General 
Prohibitions,  would  amend  "Operating 
nan"  to  include  a  surface  plan  of 
operations  as  provided  for  in  30  CFR 
Part  228.  Subpart  E.  This  is  necessary  to 
differentiate  between  a  plan  of 
operations  at  36  CFR  Part  228.  Subpart 
A. 

Regulatory  Impad 

These  proposed  rules  have  been 
reviewed  under  the  Department  of 
Agriculture  procedures  and  Executive 
Order  12291,  and  it  has  been  determined 
that  these  regulations  are  not  major 
rules.  This  regtdation  will  not  have  an 
effed  on  the  economy  of  $100  million  or 
more  and.  in  and  of  itself,  will  not 
increase  major  costs  to  consumers, 
geographic  regions,  industry,  or  Federal. 
State,  and  local  agendes.  lliese 
regulations  are  essentially  procedural 
and  represent  no  change  in  cairent 
requirements  on  lessees,  assignees,  or 
operators  and,  therefore,  it  will  not 
adversely  affect  competition, 
employment  investment  productivity, 
iimovation,  or  the  ability  of  United 
States  based  enterprises  to  compete  in 
foreign  markets. 

It  has  also  been  determined  that  these 
proposed  rules  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  because  of  ite 
limited  scope  and  application. 
Therefore,  the  proposed  rules  are  not 
subjed  to  review  under  the  Regulations 
Flexibility  Ad  (5  US.C  60  et  seq.). 
It  should  be  noted,  that  while  the 
requirements  of  the  surface  use  frfan  of 
operations  proposed  in  this  rule  are  new 
requirements  by  the  Department  of 
Apiculture,  the  requiremenU  are 
identical  to  that  now  required  by  the 
Bureau  of  Land  Management  US. 
Department  of  the  interior,  as  part  of  an 
Application  for  Permit  to  Drill  or 
Sundry  Notice  and.  therefore,  will  not 
increase  the  araoont  or  type  of 
information  a  lessee  would  have  to 
submit  for  operations  on  National  Forest 
System  lands. 

The  total  burden  hours  on  an  operator 
are  estimated  to  be  125  hours  aimually. 
These  hours  are  the  same  as  estimated 
by  the  Bmtaa  of  Land  Management  in 
its  request  for  Office  of  Management 
and  Budget  dearance  of  Forms  3100-3 
and  3160-5.  These  forms  were  deared 
through  December  31, 1968,  and  are 
assigned  dearance  numbere  1004-0130 
and  1004-0135  respectively.  An  operator 
proposing  to  condud  surface  distarbing 
activities  on  Uie  National  Forest  System 
is  required  to  utilize  these  existing 
Bureau  of  Land  Management  forms  and 
submit  information  required  hi  this 
proposed  rule  to  the  appropriate  Bureau 
of  Land  Management  office. 

However,  because  these  requirements 
will  not  be  levied  by  the  Department  of 
Agriculture,  a  reqnest  for  ^^Moval  of 
these  new  reporting  requirements  has 
been  submitted  to  the  Office  of 
Management  and  Budget  pursuant  to  5 
CFR  Part  132a  Those  wrishing  to 
comment  on  the  pr(^>osed  information 
requirements  of  this  rule  are  encouraged 
to  send  their  written  comments  to  the 
Forest  Service  and  to  the: 
USDA  Regulatory  Desk  Officer,  Office 
of  Information  and  Regulatory  AfEaii*, 
Attention:  Docket  Library.  Room  3201 
NEOa  Washington.  DC  20503 

Based  on  both  experience  and 
environmental  analysis,  this  proposed 
rule  will  have  no  significant  effect  on 
the  human  enxnronment  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impad 
statement  (40  CFR  1506.4). 

List  of  Subjed*    . 

36  CFB  Part  211 

Administrative  pradice  and 
procedure.  Fire  prevention. 
Intergovernmental  relations.  National 
forests. 


/  VoL  54.  Na  13  /  Monday.  |anuTy  23.  1969  /  Propoxd  Rulw 


36  CFR  Port  228 

Administrative  practices  and 
prooeduras.  BnvironnMnlal  protactioti. 
Mines.  NetioMl  forasts.  Public  land*— 
Mineral  rasouroes,  Rifbts  of  way. 
Reporting  and  raoordlieepinf.  Suraty 
bonds.  WUdemeaa  area*. 

36CFR  Part  281 

Law  — foroameat  National  forasts. 

Therafora.  for  the  raasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
Chapter  U  of  Title  36  of  the  Code  of 
Federal  Regulations  as  follows: 

RART  tlV- AOMMNTIIATIOII 

1.  The  suthority  citation  for  PaH  211 
would  continue  to  read  as  follows: 

AetiMrily:  30  Slat.  3S,  m  aawnded.  mc  1. 
33  SlaL  aa  (10  U^C  851. 472). 


2.  Amend  |  211.16  by  adding  s  new 
paragraph  (bM16)  to  raad  as  follows: 

ftltW 


(b)  •  •  • 

(16)  Decisions  made  pursuant  to  36 
CFR  Part  226.  SubfMft  B.  except  ss 
otherwise  provided  by  ||  228.102(d). 
226.104(c)  and  226.ia6(b). 


RAMT 


1.  The  authority  dUtioa  for  Part  226 
would  be  revised  to  raad  as  follows: 


Aelharily:  30  8Ut  38  and  36.  ••  aiMnded 
(IS  use  47&  881):  41  SlaL  437.  sa  imandad 
MC  81<B(d).  101  SUL  1330-286  (30  U.&C 
228):  n  Stat  »14.  M  MMndwi  (30  U.8.C  382). 

2.  Add  new  Subpart  B  to  raad  as 
follows: 


22ai00    Scope  and  sppllcalilUty. 
22a.l01    OsOiiliiaaa. 


22ai02    DatenninaHon  of  lamb  suitable  for 
I— toa. 
.M6    Nalicsi 


22&M6 


I  and  transminal  of  suilability 


226.104    Considaration  of  raqueals  lo  modify 
laaaa  tenna. 


IVUyae 


226.108    Oparalor't  Mbmlaalon  of  surface 

ttam  plan  of  oparaltons. 
228.108    Review  of  Mirfac*  uaa  plan  of 

ofwra  lions. 
226.107    Surface  uaa  raqulrenMnls. 


L108 

L106    bdaninlflcalloa. 


laJM  Taa^nrafy  oasssMoa  of  operations. 

IM.111  Conplianoa  and  Inspection. 

L112  Notice  of  aonoooipllancs. 

L113  Material  BoaoanpUaaoa 


NaMsaall 

226.114    Addittooal  notice  of  dadsiona. 


ItMiMa 

(a)  Scope,  litis  subpart  sets  forth  the 
rules  ana  procedures  by  which  the 
Forest  Service  of  the  United  State* 
Department  of  Agricultura  will  carry  out 
its  statutofv  responsibilities  in  the 
issuance  of  oU  and  gas  leases  on 
National  Forest  System  lands,  for 
approval  and  modification  of  attendant 
surfsce  use  plans  of  operations,  for 
monitoring  of  surface  disturbing 
operations  on  such  leases,  and  for 
enforcement  of  surfsce  use  requirements 
and  reclamation  standards. 

(b)  Applicability.  The  rules  of  this 
subpart  apply  to  leaaes  on  National 
Forest  System  lands  and  to  operations 
that  are  conducted  on  Federal  oil  and 
gas  leases  on  National  Forest  System 
land*  a*  of  [Insert  effective  dote  of  theee 
ruJee]. 

(c)  Applicability  of  other  rulee. 
Suiface  uaes,  including  access, 
sssodated  with  oil  and  gas  prospecting, 
exploration,  development  production, 
and  reclamation  activities,  that  are 
conducted  on  National  Foreat  System 
lands  outside  a  leasehold  must  be 
authorized  by  the  Forest  Service.  Such 
off-leasehold  sctivities  are  subiect  to  the 
regulations  set  forth  elsewhere  in  36 
CFR  Chapter  IL  including  but  not  limited 
to  the  re^ilationa  sat  forth  in  36  CFR 
Parts  2S1  and  261. 


1266.101 

For  the  purpoees  of  this  subpart  the 
terms  listed  in  this  section  have  the 
following  meanings: 

Assignee.  A  person  to  whom  s  lessee 
has  truiaf erred  all  or  part  of  the  lessee's 
interest  in  s  Federal  oil  and  gas  lease. 

Assignment  The  transfer  of  all  or  part 
of  an  interest  in  s  Federal  oil  snd  gas 
lease  by  s  lessee  to  sn  assignee. 

Authorized  Forest  officer.  The  Forest 
Service  employee  delegated  the 
authority  to  perform  a  duty  described  in 
these  rules.  Generally,  s  Regional 
Forester,  Forest  Supervisor,  District 
Ranger,  or  Minerals  SUfT  Officer 
depending  on  the  scope  snd  level  of  the 
duty  to  be  performed. 

Compliance  Officer.  The  Deputy 
Chief,  or  the  Associate  Deputy  Chiefo. 
Nstional  Forest  System  or  the  line 


officer  designated  to  act  in  the  abaenoe 
of  the  Duty  Chief. 

Leasehold  The  area  described  in  a 
Federal  oil  and  gas  lease. 

National  Forest  System.  All  National 
Forest  lands  reserved  or  withdrawn 
ftom  the  public  domain  of  the  United 
States,  all  National  Forest  lands 
acquired  through  purchase,  exchange, 
donation,  or  omer  means,  the  National 
Grasslands  and  land  utilization  project* 
administered  under  title  III  of  the 
Bankhead-Jones  Tenant  Act  (7  U.S.C.A. 
1010  et  seq.).  and  other  lands,  waters,  or 
interests  therein  which  sre  sdministered 
by  the  Forest  Service  or  are  designated 
for  administration  through  the  Forest 
Service  as  a  part  of  the  system  (16 
U.S.C  1600). 

Off-leasehold.  A  term  used  to 
characterize  activities  associated  with 
oil  and  gas  leasing  operations  that  occur 
on  National  Forest  System  lands  outside 
the  area  described  in  a  Federal  oil  and 
gas  lease. 

Operations.  Surface  disturbing 
activities  that  are  conducted  on  a 
leasehold  on  National  Forest  System 
lands  purauant  to  a  current  approved 
surface  uae  plan  of  operations,  including 
but  not  limited  ta  exploration, 
development  production  and  utilization 
of  oil  ajod  gas  resources  and  reclamation 
of  stirface  resources. 

Operator  A  person  who  is  conducting 
operations  pursuant  to  a  Federal  oil  and 
gas  lease.  The  operator  may  be  a  lessee, 
assignee,  or  a  person  conducting 
operations  on  behalf  of  a  lessee  or 
assignee. 

Person.  An  individual,  partnership, 
corporation,  association  or  other  legal 
entity. 

Surface  use  plan  of  operations.  A 
document  submitted  by  an  operator  as 
part  of  an  Application  for  Permit  to  Drill 
or  a  supplement  to  an  approved  plan  of 
operations  detailing  proposed  surface 
occupancy  and  planned  operations 
purauant  to  a  Federal  oil  and  gas  lease. 


aflMid 


(a)  Compliance  with  the  National 
Environmental  Policy  Act  of  1969.  In 
determining  lands  suitable  for  leasing, 
the  authorized  Forest  officer  shall 
comply  with  the  National  Environmental 
Policy  Act  of  1969.  implementing 
regulations  at  40  CFR  Parts  1500-1506. 
and  Forest  Service  implementing 
policies  and  procedures  set  forth  in 
Forest  Service  Manual  Chapter  1950  and 
Forest  Service  Handbook  1900.15.  In 
compliance  with  the  Act  the  authorized 
Forest  officer  shall  take  into 


1226.102 
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Rule* 


Leasing  Reform  Act  of  1987.  to 
subsequently  approve  or  disapprove  a 
surface  use  plan  of  operations  propoaed 
following  issuance  of  a  lease. 

(b)  Identification  of  potential  leasing 
areas.  Within  6  months  of  the  effective 
date  of  these  rales.  Foreat  Sapervison 
shall  Identify  those  areaa  of  die  National 
Forest  System  under  dieir  furisdictioa 
that  have  potential  for  oil  and  ga* 
leasing  and  ttiat  have  not  previoualy 
been  evaluated  for  their  suitability  for 
oU  and  gas  leasing. 

(1)  An  area  shaU  be  considered  to 
have  potential  for  oil  and  gas  leasing  it 

(i>Tbere  is  ongoing  oil  and  gas 
production  in  the  area: 

(ii)  The  geological  environment  of  the 
area  is  known  to  be  favorable  for  the 
accumuLatkm  of  oil  and  gas  resources: 
or 

(iii)  There  is  ongoiag  industry  interest 
in  obtaining  oil  and  gas  leases  for  the 
area. 

(2)  After  identifying  those  areas  that 
have  potential  for  oil  and  gas  leasing, 
each  Forest  Supervisor  shall  consult 
with  the  oil  and  gas  industry,  the  Bureau 
of  Land  Management  and  lyther 
interested  parties  and  develop  a 
schedule  for  reviewing  areas  not 
previously  evaluated  to  determine  their 
suitability  for  oil  and  gas  leasing.  In 
developing  this  sdiedule.  the  Forest 
Supervisor  shall  give  first  priority  to 
reviewing  draee  areas  that  appew  to 
have  the  highest  potential  tor  leanng. 
The  Forest  Supervisor  may  opdate  the 
schedule  as  appropriate. 

(c)  Review  cf  lands  for  leasing 
suitability.  In  reviewing  areas  identified 
as  having  potential  for  oil  and  gas 
leasing,  the  antborized  Forest  officer 

(1)  ShaU  identify  and  emhula  fraas 
further  review  the  f oUowing  lands, 
which  an  not  available  for  leasing: 

(i)  Lands  withdrawn  IhNa  mineral 
leasing  by  an  act  oi  Congress  or  by  an 
order  of  the  Secretary  of  the  Interior; 

(ii)  Lands  recommended  for 
wilderness  allocation  by  the  Secretary 
of  Agriculture: 

(iii)  Lands  designated  by  statute  as 
wilderness  study  areas,  ualess  oO  and 
gas  leasing  is  specifically  allowed  to 
continue  by  the  statute  designating  the 
study  area: 

(iv)  Lands  vrithin  areas  allocated  for 
wildemass  or  further  planning  in 
Executive  Conummication  ISO*.  Mnety- 
Sixth  Congress  (House  Document  No. 
96-119).  unless  such  lands  subseqoentfy 
have  been  allocated  to  osea  other  than 
wilderness  by  an  approved  forest  land 
and  resource  management  plan  or  have 
been  released  to  uses  other  dian 
wilderness  by  an  act  of  Coagress:  and 


(v)  RoacBes*  areas  currently 
undergoing  evaluation  pursuant  to  36 
CFR  219.17;  and. 

(2)  Shall  review  the  relevant  forest 
land  and  reaeurcc  managem«it  plan  to 
identify  direction,  management 
prescriptions,  and  associated  standards 
and  guidelbies  that  would  be  applicable 
to  oil  and  gas  leasing  on  die  area. 

(d)  Determination  of  suitabihty.  The 
respective  Regional  Forester  AM 
determine  that  an  area  is  suitable  for  oU 
and  gas  leasing  and  authorizes  the 
Bureau  of  Land  Management  to  offer  oil 
and  gas  leasing  upon: 

(1)  A  findmg  that  the  lands  are 
available  for  oil  and  gas  leasing. 

(2)  A  finding  diat  oil  and  ga*  leasing 
operations  on  the  area  would  be 
consistent  with,  or  would  not  be 
preduded  by,  Ae  applicable  forest  land 
and  resource  management  plm. 
management  prescription*,  and 
associated  standards  and  guidehnes  in 
the  iilaB.  and 

(3)  Identification  of  conditions  of 
surface  occi^uicy  and  use  ^t  would 
be  required  a*  stipulations  in  leases 
issued  for  the  area  to  ensure  oonsictency 
with  law  and  die  forest  land  and 
resource  management  plan  for  the  area. 

{22^103   Nodcaand 


(a)  PiUflic  notice.  The  audiorized 
Forest  officer  shall  give  public  notice  in 
a  newspaper  of  general  circulation  of 
the  outcome  of  eadi  suitabilify  review 
conducted  pursuant  to  i  22&l^d>.  The 
notice  shall  further  specify  that  the 
decision  is  subject  to  adotinistntive 
appeal  under  the  procedures  at  36  CFR 
211.18. 

(b)  Notice  to  the  Bureau  of  Land 
Management  The  authorized  Forest 
officer  riiaU  promptfy  Bot%  the 
appropriate  Bureau  of  Land 
Management  office,  in  writing,  of  die 
decision.  The  notice  shall  deariy  specify 
those  land*  that  the  Foreat  Service 
authorize*  die  Bareau  of  Land 
Management  to  offer  for  oil  and  gas 
leasing  and  those  stipulations  wfaidi  the 
Forest  Service  directs  die  Bureau  of 
Land  Management  to  indade  ui  a  lease 
wfaidi  Biay  be  issaed  for  dioee  land*. 

(c)  Standard  stJ^ulatiim.  The 
foUowing  etandaid  vtipalatiea  riiall  be 
indaded  in  oil  and  ga*  lea*e*  i**oed  for 
National  Forest  System  lands:  The 
lessee  must  com^  widi  dw  appUcaUe 
rules  and  reguiatiana  of  die  Seoetary  of 
Agriculture  set  forth  at  Tide  361  Chapter 
n.  of  the  Code  of  Federd  Regidations 
governing  ose  and  management  (rf  the 
National  Forest  System  and  must  submit 
to  die  authorized  Forest  ofRca  a  surface 
use  plan  of  operation*  for  approval  or 
disapproval  in  accordance  with  36  CFR 


Part  22a  Sobpart  E.  The  Secretary  of 
Agricaltare  retains  the  authority  under 
this  lease  to  predude  aD  operations  on  a 
leaaehold  adiere  analyses  of  the 
environment  indicate  such  action  ia 
appropriate.** 

§226^104 


(a)  General  A  person  proposing  to 
conduct  operations  on  a  lease  may 
request  the  authorized  Forest  officer  to 
authorize  the  Bareau  of  Land 
Management  to  modify  or  waive  a 
stipolatioa  induded  in  a  lease  at  the 
direction  of  the  Forest  Service  except  for 
the  standard  stipulation  as  required  by 

i  22&103(c)  of  this  subpart  The  person 
malfing  the  requcst  should  submit  any 
information  whidi  might  assist  the 
authorized  Forest  officer  in  making  a 
decision. 

(b)  Review.  The  authorized  Forest 
officer  shall  review  any  information 
submitted  in  su^iport  of  die  request  and 
any  other  pertinent  information. 

(1)  As  part  of  ^le  review,  the 
audKwized  Forest  (rfBcer  shall  compfy 
with  the  National  Environmental  Policy 
Act  of  1979  (42  U.S.C  4331  et  seq.)  and 
any  odier  appycaUe  law*,  and  prepare 
any  appropriate  environmental 
docaiiiaits. 

(2)  The  audiorized  Forest  officer  auy 
grant  a  request  to  modify  or  waive  a 
stipulation  if: 

(i)  hiodificatton  or  waiver  of  the 
stipulation  is  consistent  with  applicaUa 
Federal  laws: 

(ii)  Modification  or  waiver  of  the 
eti^mlatioD  is  consistent  with  the  current 
forest  land  and  reaource  management 
plan  if  each  a  plan  i*  in  effect: 

(iii)  The  management  objectives 
which  led  die  Forest  Service  to  require 
the  indttsiaa  of  the  stipdatian  in  the 
leaae  can  be  met  widioat  restricting 
operations  in  the  manner  provided  for 
by  the  stipulation  given  die  present 
condition  of  the  nvfaoe  reaoaioe*  or  the 
nature,  location,  or  timing  of  the 
propoaed  operations:  or  are  no  longer 
applicable  for  the  area:  and 

(i^  is  acceptable  to  the  audiorized 
Forest  officer  baeed  upon  die  review  of 
die  environmental  oonaeqaence*  of  the 
propcMMd  modificatiaB. 

(c)  Notice  of  decision.  (1)  When  dw 
review  of  a  atipalation  modificatian  or 
waiver  requeet  ha*  been  uoaspteted  and 
the  auAoriaed  Forest  officer  has 
reached  a  decision.  dM  audiorized 
Forest  officer  shall  pronqitfy  notify  the 
operator  and  dM  appropriate  Bureau  of 
Land  Management  office,  in  writing,  of 
die  decision  to  grant  with  or  widwut 
additional  conditions,  or  deny  the 
request 
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(2)  For  any  d«d«<on  (o  modify  or 
waiv«  a  leaM  ■lipulaHon  that  would 
raauit  in  a  subitantial  tnodiflcation  of  a 
laasa  term,  the  authorized  Foreat  ofTtcer 
ahail  five  notice  In  a  newspaper  of 
laneral  circulation  of  the  decision.  The 
notice  shall  specify  that  the  decision  Is 
subject  to  administrative  appeal  at  36 
CFR211.1S. 


AuthoclzatkHi  of  Occupancy  Within  a 


(a)  Ctneral  An  operator  proposing  to 
conduct  operations  that  will  cause 
disturbance  of  surface  resources  of 
National  Forest  System  lands  must 
submit  a  propoaed  surface  uae  plan  of 
operationa  as  part  of  the  Application  for 
Permit  to  Drill  to  the  appropriate  Bureau 
of  Land  Management  office  for 
forwarding  to  the  Forest  Service. 

(b)  Preparation  of  plan.  In  preparing 
the  surface  use  plan  of  operations,  the 
operator  is  encouraged  to  contact  the 
local  Forest  Service  office  for  assistance 
and  to  make  use  of  such  information  as 
is  available  from  the  Forest  Service 
concerning  the  surfscs  resources  snd 
uses,  environmental  considerations,  and 
local  reclamation  procedures. 

(c)  Content  of  plan.  The  type,  sixe,  snd 
intensity  of  the  proposed  operations  and 
the  sensitivity  of  the  surfsce  resources 
that  will  be  affected  1>y  the  propoeed 
operations  determine  the  level  of  detsil 
and  the  amount  of  information  which 
the  operator  must  include  in  a  propoeed 
plan  of  operations.  However,  any 
surface  uae  plan  of  operations  submitted 
by  an  operator  shall  contain  maps  and 
plats  of  a  scale  no  smallsr  than  1:244)00 
and  narrative  descriptions  which 
provide  the  following  information: 

(1)  Accma  focilitim.  The  location, 
sisa.  and  type  of  existing  or  new  sccess 
facllitias  that  the  operator  proposes  to 
use.  maintain,  improve,  or  oonatruct  in 
connection  with  the  operations: 

(2)  Ancillary  focilitim.  The  locatioa. 
siss.  and  type  of  any  ancillary  facilities 
(such  ss  airatrlps.  camps,  living 
facilities,  psffcing  areas,  rsserve  snd 
bum  pits,  and  so4l  material  stockpiles) 
that  the  operstor  proposes  to  use  in 
connection  with  the  operattons: 

(3)  Drill  pod.  The  locatioa  and  design 
parameters  of  the  drill  pad  that  the 
operator  propoeea  to  oonstrtict 

(4)  Production  facilities.  To  the  extent 
known  or  anticipated,  the  location,  siie. 
and  type  of  production  facilities  and 
lines  that  the  operator  anticipates  would 
be  installed  if  the  well  ia  successful: 

(5)  Reclamation  meaauree.  Hie 
measures  that  the  operator  propoees  to 
take  to  reclaim  surface  resources 


disturbed  in  connection  with  the 
operations,  including  information  on  the 
configuration  of  the  reshaped 
topography,  drainage  system, 
segregation  of  spoil  materials,  surface 
manipulations,  wsste  disposal, 
revegetation  methods,  soil  treatments 
and  other  practices  necessary  to  reclaim 
all  disturbed  areas,  including  any  access 
roads  or  portions  of  drill  pads  when  no 
longer  needed: 

(0)  Reclamation  timing.  An  estimate 
of  the  time  for  commencement  and 
completion  of  reclamation  operations, 
dependent  upon  weather  conditions  snd 
other  surface  uses  of  the  area: 

(7)  Waste  disposal.  The  methodology 
that  the  operator  proposes  to  use  for  the 
aafe  containment  and  disposal  of  the 
waste  materials  (such  as  cuttings, 
garbage,  salts,  chemicals,  sewage,  etc.) 
that  will  result  fron  drilling  the 
propoeed  well  and  the  location  of  the 
waate  containment  and  disposal 
facilities  that  the  operator  proposes  to 
utilixe:  and 

(8)  Other  information.  Any  other 
information  that  might  assist  the 
authorized  Forest  officer  in  reviewing 
the  proposed  surface  use  plan  of 
operations. 

(d)  Supplemental  plan.  The  operator 
muat  submit  a  supplemental  surface  uae 
plan  of  operatioiu  to  the  Bureau  of  Land 
Management  for  forwarding  to  the 
Forest  Service  whenever  the  operator 
proposes  to  conduct  sdditional  surface 
disturbing  operations  that  sre  not 
suthorlzed  by  s  current  spproved 
surfsce  use  plan  of  operatioas.  A 
supplemental  plan  of  operations  is 
subject  to  the  same  requirements  under 
this  subpart  as  an  Initial  surface  use 
plan  of  operations. 

eeealsnaf 


(s)  Review.  The  authorised  Porsst 
officer  shall  review  and  decide  on  the 
adequacy  of  a  surface  uae  plan  of 
operationa  aa  pronptly  as  practicable 
given  the  nature  and  scope  of  the 
proposed  plan. 

(1)  As  part  of  the  review,  the 
suthoriaed  Forest  officer  shall  coonply 
with  dM  National  BnvironmenUl  Policy 
Act  of  1900.  Implementing  regulations  st 
40  CFR  Parts  ISOO  through  1500.  snd  the 
Forest  Service  implementing  policies 
and  procedures  set  forth  in  Forest 
Service  Manual  Chapter  1080  and  Forest 
Service  Handbook  1000.15. 

(2)  An  adequate  surface  use  plan  of 
operations  is  one  that 

(i)  Contalna  the  information  specified 
in  i  228.ia8(c)  of  this  subpart: 

(ii)  Is  consistent  with  the  terms  of  the 
lease.  Including  the  leaae  stipulations, 
and  applicable  Federal  lawa: 


(iii)  Is  consistent  with  the  current 
forest  land  and  resource  management 
plan  if  such  a  plan  is  in  effect:  and 

(iv)  Meets  or  exceeds  the  surface  us<> 
requirements  of  |  228.107  of  this 
subpart. 

(v)  Is  scceptable  to  the  authorized 
Forest  officer  based  upon  the  review  of 
the  envirotunental  consequences  of  the 
proposed  operation. 

(b)  Decision.  The  authorized  Forest 
officer  shall  make  a  decision  on  the 
spproval  of  s  surface  use  plan  of 
operations  as  follows: 

(1)  If  the  authorized  Forest  officer  will 
not  be  able  to  make  a  decision  on  the 
proposed  plan  within  3  days  after  the 
conclusion  of  the  30-day  notice  period 
provided  for  by  30  MAC  226(f).  the 
authorized  Forest  officer  shall  advise 
the  appropriate  Bureau  of  Land 
Management  office,  either  in  writing  or 
orally  with  subsequent  written 
confirmation,  that  additional  time  will 
be  needed  to  process  the  plan.  The 
authorized  Forest  officer  shall  explain 
the  reason  why  sdditional  time  is 
needed  and  predict  the  date  by  which 
the  authorized  Forest  officer  will  make  a 
decision  on  the  plan. 

(2)  When  the  review  of  a  surface  use 
plan  of  operations  has  been  completed, 
the  authorized  Forest  officer  shall 
promptly  notify  the  operator  and  the 
appropriate  Bureau  of  Land 
Management  office,  in  writing,  that: 

(i)  The  plan  is  spproved  as  submitted 
upon  signature  of  the  operator  and 
poating  of  the  required  bond  with  the 
Bureau  of  Land  Management  as 
specified  by  the  suthmized  Forest 
officer  (1 228.106): 

(ii)  The  plan  is  spproved  subject  to 
specified  operating  conditions  upon 
signature  of  the  operator  and  posting  of 
the  required  bond  with  the  Bureau  of 
Land  Management  as  specified  by  the 
authorized  Forest  officer  (|  228.106):  or 

(iii)  The  plan  has  been  disapproved 
for  the  reasons  stated. 

(c)  Notice  of  decision.  The  authorized 
Forest  officer  shall  give  public  notice  of 
the  decision  on  s  plan  and  include  in  the 
notice  that  the  dedaion  ia  subject  to 
appeal  under  the  administrative  appeal 
prm^ures  st  36  CFR  211.16. 

(d)  Transmittal  of  ^cision.  The 
authorized  Forest  officer  shall 
immediately  forward  a  deciaion  on  the 
approval  of  a  surface  use  plan  of 
operations  to  the  appropriate  Bureau  of 
Land  office. 

(e)  Supplemental  plans  A 
supplemental  surface  uae  plan  of 
operations  (|  22ai06(d))  is  reviewed  in 
the  same  manner  as  an  initial  surface 
uae  plan  of  operations. 


1226^107   Surface  uss  requirements. 

(a)  General.  The  operator  shall 
conduct  operations  on  a  leasehold  on 
National  Forest  System  lands  to 
minimize  effects  on  surface  resources,  to 
prevent  imnecessaiy  or  unreasonable 
surface  resource  disturbance,  and  in 
compliance  with  the  other  requirements 
of  this  section. 

(b)  Notice  of  operations.  The  operator 
must  notify  the  authorized  Forest  officer 
48  hours  prior  to  commencing  operaticms 
or  resuming  operations  following  their 
temporary  cessation  (|  228.110). 

(c)  Access  facilities.  The  operator 
shall  construct  and  maintain  access 
facilities  to  assure  adequate  drainage 
and  to  minimize  or  prevent  damage  to 
surface  resources. 

(d)  Cultural  and  historical  resources. 
The  operator  shall  report  findings  of 
cultural  and  historical  resources  to  the 
authorized  Forest  officer  immediately 
and.  except  as  otherwise  authorized  in 

;^an  approved  surface  use  plan  of 
cqJMnrtkms.  protect  such  resources. 

(e)  Fire  prevention  and  control.  To  the 
extent  practicable,  the  operator  shall 
take  measures  to  prevent  uncontrolled 
fires  on  the  area  of  operation  and  to 
suppress  uncontrolled  fires  resulting 
fit>m  the  operations. 

(f)  Fisheries,  wildlife  and  plant 
habitat  The  operator  shall  comply  with 
the  requirements  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531  et 
seq.)  and  its  implementing  regulations 
(50  CFR  Chapter  IV),  and.  except  as 
otherwise  provided  in  an  approved 
surface  use  plan  of  operations,  conduct 
operations  in  such  a  manner  as  to 
maintain  and  protect  other  fisheries, 
wildlife,  and  plant  habitat 

(g)  Reclamation.  (1)  Unless  otherwise 
provided  in  an  approved  surface  use 
plan  of  operations,  the  operator  shall 
conduct  reclamation  concurrently  with 
other  operations. 

(2)  Within  1  year  of  completion  of 
operations  on  a  portion  of  the  area  of 
operation,  the  operator  must  reclaim 
that  portion,  unless  a  different  period  of 
time  is  specified  in  writing  by  the 
authorized  Forest  officer. 

(3)  The  operator  must: 

(i)  Control  soil  erosion  and  landslides; 

(ii)  Control  water  runoff: 

(iii)  Remove,  or  control,  solid  wastes, 
toxic  substances,  and  hazardous 
substances; 

(iv)  Reshape  and  revegetate  disturbed 
areas; 

(v)  Remove  structures,  improvements, 
facilities  and  equipment,  unless 
otherwise  authorized:  and 

(vi)  Take  such  other  reclamation 
measures  as  specified  in  the  approved 
surface  use  plan  of  operations. 


(h)  Safety  measures.  (1)  The  operator 
must  maintain  structures,  facilities, 
improvements,  and  equipment  located 
on  the  area  of  operation  in  a  safe  and 
neat  manner  and  in  accordance  with  an 
approved  surface  uae  plan  of  operations. 

(2)  The  operator  must  take 
appnqmate  measures  in  accordance 
with  applicable  Federal  and  State  laws 
and  r^ulations  to  protect  the  public 
from  hazardous  sites  or  conditions 
resulting  from  the  operations.  Such 
measures  may  include,  but  are  not 
limited  to.  posting  signs,  building  fences, 
or  otherwise  identifying  the  hazardous 
site  I  r  condition. 

(i)  Wastes.  The  operator  must  either 
remove  garbage,  refuse,  and  sewage 
bom  National  Forest  System  lands  or 
treat  and  dispose  of  that  material  in 
SBch  a  manner  as  to  minimize  or  prevent 
adverse  impacts  on  surface  resources. 
The  operator  shall  treat  or  dispose  of 
produced  water,  drilling  fluid,  and  other 
waste  generated  by  the  operations  in 
such  a  manner  as  to  minimize  or  prevent 
adverse  impacts  on  surface  resources. 

(j)  Watershed  protection.  (1)  Except 
as  otherwise  provided  in  the  approved 
surface  use  plan  of  operations,  tiie 
operator  shall  not  conduct  operations  in 
areas  subject  to  mass  soil  movement, 
riparian  areas  and  wetiands. 

(2)  The  operator  shall  take  measures 
to  minimize  or  prevent  erosion  and 
sediment  production.  Such  measures 
include,  but  are  not  limited  to,  siting 
structtires,  facilities,  and  other 
improvements  to  avoid  steep  slopes  and 
excessive  clearing  of  land. 

S226.106    Bonds. 

(a)  Bond  amount  As  part  of  the 
review  of  a  proposed  surface  use  plan  of 
operations,  the  authorized  Forest  officer 
shall  determine,  based  upon  the  costs  of 
reclamation  of  surface  disturbance  and 
other  pertinent  factors,  the  bonding 
requirements  for  any  plan  of  operations 
that  the  authorized  Forest  officer 
proposes  to  approve.  Bonds  required  by 
the  Forest  Service  are  posted  with  the 
Bureau  of  Land  Management 

(b)  Calculation.  The  authorized  Forest 
officer  shall  fix  the  amount  of  the  bond 
at  the  sum  that  is  adequate,  for  the 
entire  period  of  operations  that  will  be 
authorized  by  the  plan  of  operations,  to 
ensure  compliance  with  30  U.S.C  226(g). 
including  complete  and  timely 
reclamation  of  the  leasehold  and  the 
restoration  of  lands  or  surface  waters 
adversely  affected  by  lease  operations 
after  the  abandonment  or  cessation  of 
oil  and  gas  operations  on  the  lease. 

An  adequate  amount  is  one  that  is  equal 
to  but  not  greater  than  the  cost  of 
reclaiming  surface  disturbances. 


(c)  Reduction  in  bond  amount  after 
reclamation.  (1)  The  operator  may 
request  the  authorized  Forest  officer  to 
request  the  Bureau  of  Land  Management 
to  approve  a  reduction  in  the  amotmt  of 
an  individual  lease  bond  whenever  the 
operator  receives  a  notice  that 
reclamation  has  been  satisfactorily 
completed  on  a  portion  of  the  area  of 
operation. 

(2)  The  authorized  Forest  officer 
receiving  the  request  shall: 

(i)  Calculate  the  sum  that  is  sufficient 
for  the  remainder  of  the  period  of 
operation  authorized  by  the  surface  use 
plan  of  operations: 

(ii)  Notify  the  Bureau  of  Land 
Management  of  the  amount  that  is 
sufficient  for  the  remainder  of 
operations:  and 

(iii)  If  appropriate  under  the 
circumstances,  recommend  a  reduction 
in  the  amount  of  the  bond. 

(d)  Recalculation  of  bond 
requirements.  The  authorized  Forest 
officer  shall  recalculate  bonding 
requirements  whenever  the  authorized 
Forest  officer  proposes  to  approve  a 
supplemental  plan  of  operations 

(§  228.105(d)). 

The  operator  and.  if  the  operator  does 
not  hold  all  of  the  interest  in  the 
applicable  lease,  all  lessees  and 
assignees  are  jointiy  and  severally  liable 
in  accordance  with  Federal  and  State 
laws  for  indemnifying  the  United  States 
for 

(a)  Injury,  loas  or  damage,  including 
fire  suppression  costs,  whidi  the  United 
States  inoirs  as  a  result  of  the 
operations:  and 

(b)  Payments  made  by  the  United 
States  in  satisfaction  of  claims,  demands 
or  judgments  for  an  injury,  loss  or 
damage,  including  fire  suppression 
costs,  which  result  from  the  operatimis. 

Administratiao  of  Operatians 


$226,110   Temporary 


(a)  General.  Except  as  provided  in 
paragrai^  (b)  of  this  section, 
immediately  upon  the  temporary 
cessation  of  operations  for  a  period  fA  45 
days  or  more,  the  operator  must  file  a 
statement  with  the  authorized  Forest 
officer  that  verifies  the  operatw's  intent 
to  maintain  structures,  facilities, 
improvements,  and  equipment  that  will 
remain  on  the  area  of  operation  during 
the  cessation  of  operaticms  and  that 
specifies  the  expected  date  by  wiath 
operations  will  be  resumed. 

(b)  Seasonal  shutdowns  The  operator 
need  not  file  the  statement  required  by 
paragraph  (a)  of  this  secticm  if  the 
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OMMtion  of  operatkMU  rwuita  Crom 
MsaonaUy  Mhrerae  weather  oondltkNis 
and  the  operator  wiii  reaume  operatiofM 
pronplly  upon  Ilia  conclusion  of  thoaa 
advaraa  weather  coodltioaa. 

(c)  Intenm  awoaurr*.  The  autbohaed 
Forest  ofHoar  nev  require  die  operator 
to  take  reesooable  tnterim  redametlon 
or  erosion  control  measure*  to  prolsct 
surface  resources  during  temporary 
oaasations  of  oparatiooa.  inchidtm 
oeasations  of  operationa  resulting  from 
■eaaooaUy  adverse  weather  cooditions. 


ItMLlll 

(a)  General  Operatioos  Bust  be 
coiiducted  in  accordance  with  the  I 
including  stipulations  made  part  of  the 
lease  at  the  direction  of  Um  Forest 
Service,  an  approved  suriece  use  plan  of 
operations,  and  the  regulations  of  this 
subpart. 

(b)  Voluntary  correction  of 
noncompliance.  When,  during  an 
inspection,  an  authorized  Forest  ofHcer 
finda  that  Um  operator  la  not  in 
coaspUanca  with  a  reclamation 
requtrement  or  other  standard  in  a 
stipulation  included  in  the  lease  at  die 
requeet  of  the  Forest  Service,  an 
approved  surface  use  plan  of  operations 
or  Uie  regulatlona  of  diie  subpert  the 
audiorised  Foreal  officer  shall  prompdy 
notify  the  operator  on-site  or  by 
telephone  of  the  noncompliance  and 
give  the  operator  the  opiwrtunity  to 
either  correct  the  noooonpliance  or.  if 
appropriate,  to  reech  agraement  with  the 
aathorixed  Forest  officer  on  an 
amendment  to  the  approved  surface  use 
plan  of  operatiena  that  would  remedy 
the  noncomphanoe.  After  discussing  the 
noncompliance  with  the  operator,  the 
auUiorixad  Forest  officer  shall  esUblish 
e  deadline  for  vohmtary  compliance, 
edviee  the  operator  of  the  deedline.  and 
make  a  note  to  the  file  of  the 
noncompliance,  the  applicable  deadline, 
and  the  date  the  operator  was  sdvised 
of  the  deadline.  If  dM  operatkMM  have 
not  been  brought  into  compliance  by  Uie 
deedline.  the  authorized  Forest  officer 
shall  utilise  Uie  provisions  of  i  228.112 
ofUiiesobperl 

^  (c)  Completion  ofrecJamaUon.  The 
eudwrized  Foraet  officer  shall  give 
proeiipt  written  aotioe  to  an  operator 
whenever  radamatioo  of  a  portion  of 
the  aree  eftsded  by  surface  operations 
has  beea  settsfadorily  eompUited  in 
accordance  with  the  epproved  surface 
uae  plea  of  operattena  and  I  2at.M»  of 
Uiia  aebpart.  The  notice  sKaU  deecribe 
die  porlloo  of  Uie  aree  oo  which  the 
radaaatloa  has  been  sstlsfactorily 
completed. 

(d)  Compliance  with  other  Btatutee 
and  reguJotiom.  Nodilng  in  dUe  aubpart 
shall  be  cooatriied  to  raUeve  en  operator 


from  complying  with  applicable  Federal 
and  State  laws  or  regolstions,  including, 
but  not  hmited  to: 

(1)  Federal  end  State  air  quality 
standards,  including  the  requirements  of 
the  Clean  Air  Act.  as  amended  (42 
U.&C  1857  e«  aeq.): 

(2)  Federal  end  SUte  ereter  quality 
standarda  inchiding  the  requirements  of 
die  Federal  Water  Mlotion  Control  Act 
aa  amended  (33  U.S.C  llSl  et  seq.): 

(3)  Federal  and  State  standarda  for  die 
use  or  generation  of  sobd  wastes,  toxic 
sebstancea  and  haxardoaa  sabstancea: 

(4)  The  Endangered  Species  Act  of 
1973. 18  U.S.C  1531  et  seq..  and  its 
implementing  regulationa.  SO  CFR 
Chapter  IV:  and 

(5)  The  Archeological  Resources 
Protectloa  Act  of  1978,  aa  aaMnded  (18 
VS.C  470aa  et  seq.)  and  ita  • 
implementing  regulations  38  CFR  Rut 
298. 

(e)  Peaaltie*.  An  operator  is  subject  to 
die  prohibitions  and  attendant  penislUes 
of  38  CFR  Part  281  if  suffsoe  disturbing 
operationa  era  being  conducted  that  are 
not  authorised  by  an  approved  surface 
uae  plan  of  operations  or  those 
operatioos  violate  a  term  or  operating 
condition  of  an  approved  surface  uae 
plan  of  operations. 

[T\  Inspection.  Forest  Service  officers 
shall  periodically  inspect  the  area  of 
operations  to  determine  whether  the 
operation  era  being  conducted  in 
compliance  with  the  regulations  in  this 
subpart  die  stipulations  biduded  in  die 
lease  at  the  dlrectkn  of  the  Forest 
Service,  and  an  approved  surface  use 
plan  of  operationa. 

(a)  Usuance.  When  an  operator  has 
not  voluntarily  corrected  an  instance  of 
noncompliance  with  a  reclamation 
requirement  or  other  standard,  in  a 
stipulation  indnded  in  a  lease  st  die 
directloo  of  the  Forest  Service,  en 
approved  surface  uae  plan  of  operation, 
or  the  regulatkms  in  this  subpart  by  the 
deadline  established  throogh  die 
procedures  of  1228.111(b)  of  this 
subpsrt  the  euthorized  Forest  officer 
shah  issue  a  notice  of  noncompliance. 

(1)  Content  The  notice  of 
noncompliance  shall  tndode  the 
foUowtng: 

(<)  Identification  of  die  reclamation 
reqolrements  or  other  standard(s)  with 
which  die  operator  is  not  in  omn^iance: 

(ii)  Descilptien  of  the  measores  which 
era  lequlied  to  correct  the 
nopcompUanoe; 

(W)  Spedflcetton  of  a  feesooable 
period  of  time  within  which  die 
noooompUenoe  muat  be  corrected: 

(iv)  If  the  noooomplianca  appean  to 
be  materlnL  Identiftcetion  of  die 


possible  consequences  of  continued 
noncompliance  of  the  requirement(s)  or 
standard(s)  ss  described  in  30  U.S.C 
228(g): 

(v)  If  the  noncompiience  appears  to  be 
in  violation  of  the  prohibitions  set  forth 
in  38  CFR  Part  281.  identificetion  of  the 
poasible  consequences  of  continued 
noncompliance  of  the  requirement(a)  or 
standard(s)  as  described  in  38  CFR 
ZBl.lb:  and 

(vi)  Notirication  that  the  authorized 
Forest  officer  remains  vrilling  and 
desirous  of  working  cooperatively  with 
the  operator  to  resolve  or  remedy  the 
noncompliance. 

(2)  Extension  of  deadlines.  The 
oeprator  may  request  sn  extension  of  s 
deedline  specified  in  a  notice  of 
noooomplianca  if  the  operator  ia  unable 
to  come  into  compKanoe  with  the 
applicable  requirement(s)  or  standard(8) 
identified  in  the  notice  of 
noncompliance  by  the  deadline  because 
of  conditions  beyond  the  operator^ 
control.  The  authorized  Forest  ofRcer 
shall  not  extend  a  deedline  specified  in 
a  notice  of  noncompliance  unless  the 
operator  requested  an  extenaion  and  the 
authorized  Forest  officer  ffaids  that  there 
was  a  condition  beyond  the  operator's 
control,  that  such  condition  prevented 
the  operator  from  complying  with  the 
notice  of  noncompliance  by  the 
specified  deadline,  end  diet  the 
extension  %vill  not  sdvereely  affect  the 
interests  of  the  United  Stetes. 
Conditions  whidi  may  be  beyond  the 
operator's  control  include,  but  are  not 
limited  to.  closure  of  an  area  in 
accordance  with  38  CFR  Part  261, 
Subparts  B  or  C,  or  inaccessibility  of  an 
area  of  operations  doe  to  such 
conditions  as  fire,  flooding,  or 
snowpack. 

(3)  Manner  of  service.  The  authorized 
Forest  officer  shall  serve  s  notice  of 
noncompliance  or  a  decision  on  a 
request  for  extension  of  a  deadline 
specified  in  a  notice  upon  the  operator 
in  person,  by  certified  mail  or  by 
telephone.  However,  if  notice  is  initially 
provided  in  peraon  or  by  telephone.  Uie 
authorized  Forest  officer  shall  send  the 
operator  written  confirmation  of  the 
notice  or  decision  by  certified  maU. 

(b)  Failure  to  come  into  compliance.  If 
the  operator  fails  to  come  into 
compliance  with  the  eppHceUe 
reqiiirement(s)  or  standard(s)  identified 
in  s  notice  of  noncompliance  by  die 
deadline  specified  in  the  notice,  or  an 
approved  extension,  the  suthorized 
Forest  officer  shall  decide  whether  the 
noncompliance  appean  to  be  material 
given  the  reclamation  requirements  and 
other  standards  applicable  to  the  lease 
establUhed  by  30  U.S.C  228(g)  the 


regulations  in  this  subpart,  the 
stipulations  included  in  a  lease  at  the 
direction  of  the  Forest  Service,  or  an 
approved  surface  use  plan  of  operations 
and  whether  the  noncompliance  is 
resulting  in  an  imminent  danger  to 
public  health  or  safety,  irreparable 
resource  damage  or  another  emergency. 

(1)  Referral  to  compliance  officer. 
When  the  operations  appear  to  be  in 
material  noncompliance,  the  authorized 
Forest  ofRcer  shall  promptly  refer  the 
matter  to  the  compliance  oflTicer.  The 
referral  shall  be  accompanied  by  a 
complete  statement  of  the  facts 
supported  by  appropriate  exhibits. 
Noncompliance  which  the  authorized 
Forest  officer  shall  refer  includes,  but  is 
not  limited  to,  operating  without  an 
approved  surface  use  plan  of  operations, 
operating  under  a  suspended  surface  use 
plan  of  operations,  failing  to  timely 
complete  reclamation  in  accordance 
with  an  approved  surface  use  plan  of 
operations,  failing  to  maintain  an 
acceptable  bond  in  the  amount  specified 
by  the  authorized  Forest  officer  during 
the  period  of  operation,  failing  to  timely 
reimburse  the  Forest  Service  for  the  cost 
of  abating  an  emergency,  and  failing  to 
comply  with  any  term  included  in  a 
lease,  stipulation,  or  approved  surface 
use  plan  of  operations  relating  to  the 
protection  of  a  threatened  or 
endangered  species. 

(2)  Suspension  of  a  surface  use  plan  of 
operations.  When  the  noncompliance  is 
resulting  in  an  imminent  danger  to 
public  health  or  safety  or  in  irreparable 
resource  damage,  the  authorized  Forest 
officer  shall  suspend  approval  of  the 
surface  use  plan  of  operations,  in  whole 
or  in  part. 

(i)  A  suspension  «vill  remain  in  effect 
until  the  operator  comes  into  compliance 
with  the  applicable  requirement(8)  or 
standard(s)  identified  in  the  notice  of 
noncompliance. 

(ii)  The  authorized  Forest  officer  shall 
serve  decisions  suspending  a  surface 
use  plan  of  operations  upon  the 
operation  in  person,  by  certiried  mail,  or 
by  telephone.  However,  if  notice  is 
initially  provided  in  person  or  by 
telephone,  the  authorized  Forest  officer 
shall  send  the  operator  written 
confirmation  of  the  decision  by  certified 
mail. 

(iii)  The  authorized  Forest  ofTicer  shall 
immediately  notify  the  appropridte 
Bureau  of  Land  Management  office  of  a 
suspension  of  an  operator's  surface  use 
plan  of  operations. 

(3)  Abatement  of  emergencies.  When 
the  noncompliance  is  resulting  in  an 
emergency,  the  authorized  Forest  officer 
may  take  action  as  necessary  to  abate 
the  emergency.  The  total  cost  to  the 
Forest  Service  of  taking  actions  to  abate 


an  emergency  becomes  an  obligation  of 
the  operator. 

(i)  Emergency  situations  include,  but 
are  not  limited  to,  imminent  dangers  to 
public  health  or  safety  or  irreparable 
resource  damage. 

(ii)  The  authorized  Forest  officer  shall 
promptly  serve  a  bill  for  such  costs  upon 
the  operator  by  certified  mail. 


§228.113 


noncomplance 


(a)  Initiation  of  proceedings.  The 
compliance  officer  shall  promptiy 
evaluate  a  referral  made  by  the 
authorized  Forest  officer  pursuant  to 
S  22ail2(b)(l)  of  diis  subpart  If  die 
compliance  officer  agrees  that  there  is 
adequate  evidence  to  support  a 
reasonable  belief  that  an  operator  has 
failed  to  come  into  compliance  with  the 
applicable  requirement(s)  or  standard(s) 
identified  in  a  notice  of  noncompliance 
by  the  deadline  specified  in  the  notice, 
or  an  extension  approved  by  the 
authorized  Forest  officer,  and  that  the 
noncompliance  may  be  material  the 
compliance  officer  shall  initiate  a 
material  noncompliance  proceeding. 

(1)  Notice  of  proceedings.  The 
compliance  officer  shall  infonn  the 
operator,  and  if  the  operator  does  not 
hold  all  the  interest  in  the  lease,  all 
lessees,  and  assignees  of  the  material 
noncompliance  proceedings  by  certified 
mail  return  receipt  requested. 

(2)  Content  of  notice.  The  notice  of  the 
material  noncompliance  proceeding 
shall  include  the  following: 

(i)  The  specific  reclamation 
requirementfs)  or  other  8tandard(8)  of 
which  the  operator  may  be  in  material 
noncompliance: 

(ii)  A  description  of  the  measures  that 
are  required  to  correct  the  violation: 

(iii)  A  statement  that  if  the  compliance 
officer  finds  that  the  operator  is  in 
material  noncompliance  with  a 
reclamation  requirement  or  other 
standard  applicable  to  the  lease,  the 
Secretary  of  the  Interior  will  not  be  able 
to  issue  new  leases  or  approve  new 
assignments  of  leases  to  the  operator, 
any  subsidiary  or  affiliate  of  the 
operator,  or  any  person  controlled  by  or 
under  common  control  with  the  operator 
until  the  compliance  officer  finds  that 
the  operator  has  come  into  compliance 
with  such  requirement  or  standard:  and 

(iv)  A  recitation  of  the  specific 
procedures  governing  the  material 
noncompliance  proceeding  set  forth  in 
paragraphs  (b)  through  (e)  of  this 
section. 

(b)  Answer.  Within  30  calendar  days 
after  receiving  the  notice  of  the 
proceeding,  the  operator  may  submit,  in 
person,  in  writing,  or  through  a 
representative,  an  answer  containing 


information  and  argument  in  opposition 
to  the  proposed  material  noncompliance 
finding,  including  information  that  raises 
a  genuine  dispute  over  the  material 
facts.  In  that  submission,  the  operator 
also  may: 

(1)  Request  an  informal  hearing  with 
the  compUance  officer  and 

(2)  Identify  pending  administrative  or 
judicial  appeaUs)  which  are  relevant  to 
the  proposed  material  noncompliance 
finding  and  provide  information  which 
shows  the  relevance  of  such  appeal(s). 

(c)  Informal  hearing.  If  the  operator 
requests  an  informal  hearing,  it  shall  be 
held  within  20  calendar  days  from  the 
date  that  the  compliance  officer  receives 
the  operator's  request 

(1)  The  compliance  officer  may 
postpone  the  date  of  the  informal 
hearing  if  the  operator  requests  a 
postponement  in  writing. 

(2)  At  the  hearing,  the  operator, 
appearing  personally  or  through  and 
attorney  or  another  authorized 
representative,  may  informally  present 
and  explain  evidence  and  argument  in 
opposition  to  the  proposed  material 
noncompliance  finding. 

(3)  A  transcript  of  the  informal 
hearing  shall  not  be  required. 

(d)  Additional  procedures  as  to 
disputed  facts.  If  the  compliance  officer 
finds  that  the  answer  raises  a  genuine 
dispute  over  facts  essential  to  the 
proposed  material  noncompliance 
finding,  the  compliance  officer  shall  so 
inform  the  operator  by  certified  mail 
return  receipt  requested  Within  10  dajrs 
of  receiving  this  notice,  the  operator 
may  request  a  fact-finding  conference  on 
those  disputed  facts. 

(1)  The  fact-finding  conference  shaU 
be  scheduled  within  20  calendar  days 
from  >he  date  the  compliance  officer 
receives  the  operator's  request  unless 
the  operator  and  compliance  officer 
agree  otherwise. 

(2)  At  the  fact-finding  conference,  the 
operator  shall  have  the  opportunity  to 
appear  with  counsel  submit 
documentary  evidence,  present 
witnesses,  and  confront  the  person(s) 
the  Forest  Service  presents. 

(3)  A  transcribed  record  of  the  fact- 
finding conference  shall  be  made,  unless 
the  operator  and  the  compliance  officer 
by  mutual  agreement  waive  the 
requirement  for  a  transcript.  The 
transcript  will  be  made  available  to  the 
operator  at  cost  upon  request 

(4)  The  compUance  officer  may 
preside  over  the  fact-finding  conference 
or  designate  another  authorized  Forest 
officer  to  preside  over  the  fact-finding 
conference. 

(5)  Following  the  fact-finding 
conference,  the  authorized  Forest  officer 
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who  pmid«d  over  the  conftrence  thsl] 
promptly  prepare  written  findings  of  fact 
bated  upon  the  preponderance  of  the 
evidence.  The  compliance  officer  may 
reicct  findings  of  fact  prepared  by 
another  authorized  Forest  officer,  in 
whole  or  in  part,  if  the  compliance 
officer  tpecifically  detennines  that  such 
findings  are  arbitrary  and  capricious  or 
clearly  erroneous. 

(e)  DiMmiual  of  pivc»«dingt.  The 
compliance  officer  shall  dismiss  the 
material  noncompliance  proceeding  if. 
before  the  compliance  officer  renders  a 
decision  pursuant  to  paragraph  (f)  of  thJs 
section,  the  authorised  Poiest  officer 
wrho  made  the  referral  finds  that  the 
operator  has  come  into  compliance  with 
the  applicable  requirements  or 
standards  identified  in  the  ootiGe  of 
proceeding. 

(0  Complianca  officar'B  decithn.  The 
compliance  officer  shall  base  the 
deciskw  on  the  entire  record,  which 
shall  consist  of  the  authorised  Forest 
officer's  referral  and  its  accompanying 
statement  of  facts  and  exhibits. 
Information  and  argument  that  the 
operator  provided  in  an  answer,  any 
information  and  argument  that  the 
operator  provided  in  an  informal 
hearing,  and  the  flndings  of  fact  if  a  fact- 
rinding  conference  waa  held. 

(1)  Content  The  conpUanca  officer's 
decision  shall  state  whether  the 
operator  has  violated  the  requirement(s) 
or  sUndard(s)  identified  in  the  notice  of 
proceeding  and.  if  sa  whether  that 
noncompliance  is  material  given  the 
requirements  of  90  U3.C  22a(gJ.  the 
stipulations  included  in  the  lease  at  the 
direction  of  the  Forest  Service,  the 
regulations  in  this  subpart  or  an 
approved  surface  use  plan  of  operations. 
If  the  compliance  ofTicer  finds  that  the 
operator  is  in  material  noncompliance, 
tlie  decision  also  shall: 

(i)  Describe  the  measures  that  ara 
required  to  correct  the  violation: 

(ii)  Apprise  the  operator  that 
Secretary  of  the  Interior  is  being  notified 
that  the  operator  has  been  found  to  be  in 
material  noncompliance  with  a 
reclamation  requirement  or  other 
standdrd  applicable  to  the  lease:  and 

(ill)  State  that  the  decision  is  the  final 
administrative  determination  of  the 
Department  of  Agriculture. 

(2)  Service.  The  compliance  officer 
shall  serve  the  decision  upon  the 
operator  and.  if  the  operator  does  not 
hold  all  of  the  interest  in  the  applicable 
lease,  upon  all  lessees  and  assignees  by 
certified  mail,  return  receipt  r«>quested. 
If  the  operator  is  found  to  be  in  material 
noncompliance,  the  compliance  officer 
also  shall  immediately  send  a  copy  of 
the  decision  to  the  appropriate  Bureau 
of  Land  Management  office. 


(g)  Petition  for  withdrawal  of  finding. 
If  an  operator  who  has  been  found  to  be 
in  material  noncompliance  under  the 
provisions  of  this  section  believes  that 
the  operations  have  subsequently  come 
into  compliance  with  the  spplicable. 
requirement(s)  or  standard(s)  identiHed 
in  the  compliance  officer's  decision,  the 
operator  may  submit  a  written  petition 
requesting  that  the  material 
noncompliance  finding  be  withdrawn. 
The  petition  shall  be  submitted  to  the 
authorized  Forest  officer  who  issued  the 
operator  the  notice  of  noncompbanoe 
under  i  228.112(a)  of  this  subpart  and 
shall  include  information  or  exhibits 
which  shows  that  the  operator  has  come 
into  compliance  with  this  requirement's) 
or  standard(s)  identified  in  the 
compliance  officer's  decision. 

(1)  Response  to  petition.  Within  30 
calendar  days  after  receiving  the 
operator's  petitkn  for  withdrawal  the 
authorized  Forest  officer  shall  submit  s 
written  statement  to  the  compliance 
officer  as  to  whether  the  authorized 
Forest  officer  agrees  that  the  operator 
has  come  into  compliance  with  the 
requirement(s)  or  standard(s)  identified 
in  the  compliance  officer's  decision.  If 
the  authorized  Forest  officer  disagrees 
with  the  operator,  the  written  statement 
shall  be  accompanied  by  a  complete 
statement  of  the  facts  supported  by 
sppropriate  exhibits. 

(2)  Additional  procedures  OM  to 
disputed  material  facts.  If  the 
compliance  officer  finds  that  the 
authorized  Forest  officer's  response 
raises  a  genuine  disputs  over  facts 
material  to  the  decision  as  to  whether 
the  operator  has  come  into  compliance 
with  their  requireraent(s)  or  standafti(s) 
identified  in  the  compliance  officer's 
decision,  the  compliance  officer  shall  so 
notify  the  operator  and  authorized 
Forest  officer  by  certified  mail,  return 
receipt  requested.  The  notice  shall  also 
advise  the  operator  that  the  fact  finding 
procedures  specified  in  paragraph  (d)  of 
this  section  spply  to  the  compliance 
officer's  deidsion  on  the  petition  for 
withdrawal. 

(3)  Complaince  officer's  decision.  The 
compUance  officer  shall  base  the 
decision  on  the  petition  on  the  entire 
record,  which  shaD  consist  of  the 
operator's  petition  lor  withdrawal  and 
its  accompanying  exhibits,  the 
authorized  Forest  officer's  response  to 
the  petition  and.  if  applicable,  its 
accompanying  statement  of  facts  and 
exhibits,  and  if  a  fact-finding  conference 
was  held,  the  findings  of  fact.  The 
compliance  officer  anall  serve  the 
decision  on  the  operator  by  certified 
mail 

(i)  If  the  compliance  officer  finds  that 
the  operator  remains  in  violation  of 


requirement's)  or  standard(s)  identified 
in  the  decision  finding  that  the  operator 
wss  in  material  noncompliance,  the 
decision  on  the  petition  for  withdrawal 
shall  identify  such  requirement's)  or 
standard's)  and  describe  the  measures 
that  are  required  to  correct  the 
violation's). 

(ii)  If  the  compliance  officer  finds  that 
the  operator  has  subsequently  come  into 
compliance  with  standard's)  identified 
in  the  compliance  officer's  decision  that 
the  operator  is  in  material 
noncompliance,  the  compliance  officer 
also  shall  immediately  send  a  copy  of 
the  decision  on  the  petition  for 
withdrawal  to  the  appropriate  Bureau  of 
Land  Management  office. 

(h)  List  of  operators  found  to  be  in 
material  nonoompUattce.  The  Deputy 
Chief.  National  Forest  System,  shall 
compile  and  maintain  a  list  of  operators 
who  have  been  found  to  be  in  material 
noncompliance  with  reclamation 
requirements  and  other  standards  as 
provided  in  30  U.S.C  228(g),  the 
regulations  in  this  subpart,  a  stipulation 
included  in  a  lease  at  the  direction  of 
the  Forest  Service,  or  an  approved 
surface  use  plan  of  operations,  for  e 
lease  on  National  Forest  System  lands 
to  which  such  standards  spply.  This  list 
shall  be  made  available  to  Regional 
Foresters.  Forest  Supervisore,  and  upon 
request  membera  of  the  public. 

Nodes  of 

(s)  The  sutfaorised  Ponst  officer  shall 
promptly  post  notices  provided  by  the 
Bureau  of  Land  Management  of: 

(1)  Competitive  lease  sales  which  the 
Bureau  plans  to  conduct  that  include 
Nstiooal  Forest  System  lands; 

(2)  Substantial  modifications  in  the 
terms  of  a  lease  which  the  Bureau 
propoaes  to  make  for  leases  on  National 
Forest  System  lands;  and 

(3)  Applications  for  permits  to  drill 
which  the  Bureau  has  received  for 
leaseholds  located  on  National  Forest 
System  lands. 

(b)  The  notice  shall  be  posted  at  the 
offices  of  the  affected  Forest  Supervisor 
and  District  Ranger  in  a  prominent 
location  readily  accessible  to  the  public 

(c)  The  authorized  Forest  officer  shall 
keep  a  record  of  the  data's)  the  notice 
was  posted  in  the  offices  of  the  affected 
Forest  Supervisor  snd  District  Ranger. 

(d)  The  posting  of  notices  required  by 
this  section  are  in  sddition  to  the 
requirements  for  public  notice  of 
decisions  provided  in  i  22&10«(c) 
(Notice  of  decision),  and  i  22aioe 
(Review  of  surface  use  plan  of 
operations)  of  this  subpart 


PART  261— PROHISmONS 

1.  The  authority  citation  for  Part  281 
would  continue  to  read  as  follows: 

AudMNity:  16  U.S.C  551: 16  U.S.C.  472: 7 
UAC  1011(f):  16  U  S.C  1246(i):  16  U.S.C 
1133(cMd)(l). 


Subpart  A— ■Qenerai  ProhMliona 

2.  Amend  %  2ISI.Z  by  adding  a  new 
definition  to  read  as  follows: 

s  201.2    Deflnllioiis. 

"Operating  plan"  means  a  plan  of' 
operations  as  provided  for  in  38  CFR 
Part  228.  Subpart  A.  and  a  surface  use 


plan  of  operations  as  provided  for  in  W 
CFR  Part  228.  Subpart  E. 

Date:  )anuat>  13. 1988. 
Ridiafd  E.  Lyng, 
Secretary  of  Agriculture. 
(PR  Doc  8»-12S2  Filed  1-19-89:  MS  amt 
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Forest  Service.  USDA. 
Final  rule. 


:  This  rule  reviees 
Departmental  policies  and  procedures 
by  which  individuals  or  groups  may 
appeal  decisions  made  by  Forest  Service 
officials  concerning  the  management  of 
the  National  Forest  System.  The  Forest 
Service  is  replacing  its  current 
administrative  appeal  regulation  at  36 
CFR  211.18  with  two  distinct  processes 
for  obtaining  administrative  review  of 
decisions.  One  rule.  36  CFR  Part  251. 
Subpart  C  is  limited  to  appeal  of 
decisions  regarding  written  instruments 
authorizing  occupancy  and  use  of 
National  Forest  System  lands,  except 
contracts  subfect  to  the  Contracts 
Disputes  Act  and  is  available  to  certain 
applicants  for  and  holders  of  such 
authorizations.  The  second  rule.  36  CFR 
Part  217.  offers  any  citizen  or 
organization  a  process  for  obtaining 
review  of  decisions  relating  to  land  and 
resource  management  plans,  protects, 
and  activities.  The  changes  result  from  a 
comprehensive  review  of  the  current 
rule  as  required  by  Departmental 
Regulation  1512-1.  consideration  of 
suggestions  received  during  that  review 
from  appellants  and  Forest  Service 
officials,  analysis  of  public  comment, 
and  consideration  of  suggestions  from 
other  government  officials  on  the 
proposed  rule  as  published  in  the 
radanl  Raglslst  of  May  16. 1966  (53  FR 
17310).  The  intended  effect  of  the  rule  is 
to  simplify  the  appeal  process  and  to 
provids  appeal  procedures  that  are 
commensurate  with  the  nature  and  type 
of  decision  being  disputed. 

t  OATK  February  22. 1069. 


Kathryn  C  Hauser.  Program  Analyst, 
National  Forest  System.  Forest  Service, 
U.8.  Department  of  Agriculture.  202-382- 
9346. 

Backfround 

The  Forest  Service.  USDA.  is 
responsible  for  managing  191  million 
acres  of  National  Forest.  National 
Grassland,  and  other  land  known 
collectively  as  the  National  Forest 
System.The  Chief  of  the  Forest  Service. 
through  a  line  organization  of  Regional 
Foresters.  Forest  Supervisors,  and 


District  Rangers,  manages  the  surface 
resources,  and  in  some  instances,  the 
subsurface  resources,  of  these  lands. 

The  Department  provides  a  process  by 
which  individuals  or  groups  may  appeal 
National  Forest  System  management 
decisions,  currently  set  forth  at  36  CFR 
211.18.  During  the  period  Fiscal  Years  83 
to  85  the  Forest  Service  received  an 
average  of  535  appeals  per  year,  of 
which  235  reached  the  ofTice  of  the  Chief 
for  review.  In  FY  88, 1.600  appeals  were 
received  of  which  506  were  directed  to 
the  Chief.  Most  of  the  latter.  306  in 
number,  were  appeals  relating  to  the 
approval  of  Forest  level  land  and 
resource  management  plans  prepared 
under  the  provisions  of  the  National 
Forest  Management  Act  of  1976 
(NFMA).  and  its  implementing 
regulation  at  36  CFR  Part  219.  Relatively 
few  initial  decisions  of  the  Chief  are 
appealed  to  the  Secretary,  only  10 

during  FY  86.  Review  officials  are  

guided  in  the  appeal  process  by  36  CFR 
211.18.  and  by  Forest  Service  policy  and 
procedures  as  set  forth  in  the  Forest 
Service  Manual  (FSM  1570)  and 
accompanying  Handbook  (FSH  1500.12). 

lotroductkm 

There  is  no  statutory  requirement  that 
the  Forest  Service  provide  a  grievance 
or  appeal  procedure.  Rather,  at  its  own 
discretion  and  initiative,  the  agency, 
since  1906,  has  provided  some  kind  of 
process  by  which  permittees  and  the 
general  public  could  challenge  forest 
officer  decisions.  In  fact,  until  the 
enactment  of  several  environmental 
statutes  in  the  lOOO's  and  70's.  the 
appeal  process  was  about  the  only 
formal  mechanism  the  public  could 
utilize  to  influence  agency 
decisionmaking.  Appeal  procedures 
were  first  codified  in  1938  (1  CFR  Part 
1092.  August  15. 1936).  During  the 
intervening  half  century,  the  Forest 
Service  has  periodically  revised  the 
appeal  regulations  responding  to 
changing  Taw  and  policy,  and  to  its  own 
experiences  under  the  procedures 
existing  at  the  time.  Diuing  this  period, 
the  ndes  have  shifted  alternatively  back 
and  forth  from  informal  to  formal  in 
nature,  and  from  wholly  internal 
administrative  review  to  review  and 
adjudication  by  independent  boards. 

Since  1965  the  appeal  regulation  has 
been  revised  three  times,  the  latest  in 
1962  after  the  agency  conducted  a  mafor 
review  of  the  then  current  regulation  (36 
CFR  211.10  promulgated  in  1977)  to 
comply  Kvith  Executive  Order  (^) 
12044,  the  first  EO  to  require  review  of 
existing  regulations  on  a  5-year  cycle. 
The  result  was  a  revised  appeal 
procedure  at  36  CFR  211.18  (48  FR  1942S. 
March  31, 1983).  the  current  rule. 


The  Forest  Service  announced  its 
decision  to  review  the  current  appeal 
regulation  in  the  Semi-Annual 
Regulatory  Agenda  published  April  27. 
1967  (52  FR  14144).  On  May  2a  1987.  the 
agency  issued  a  press  release 
announcing  the  impending  review,  and 
informed  the  public  that  their  comments 
would  be  solicited.  Subsequently,  on 
June  11. 1987.  a  Federal  Ragistar  notice 
(52  FR  22348)  was  published  seeking 
public  input  about  how  well  the  current 
appeal  process  meets  public  needs,  is 
likely  to  do  so  in  the  future,  and  what 
people  like  and  dislike  about  the 
process.  Additionally,  the  Forest  Service 
issued  928  letters  inviting  public 
comment  and  conducted  106  interview* 
with  various  line  and  staff  officers 
throughout  the  agency. 

The  review  revealed  that  the  appeals 
process  has  served  the  agency  and  the 
public  with  varying  degrees  of  success 
for  nuuiy  years.  However,  the  process  as 
it  has  evolved  during  the  last  few  years 
is  not  the  simple,  quick,  informal  process 
that  the  agency  originally  intended  it  to 
be.  Instead,  it  has  become  a  significant 
generator  of  paperwork  and  a  time- 
consuming,  procedurally  onerous,  and 
costly  effort  trading  off  resources  and 
energies  that  otherwise  might  be 
directed  to  substantive  on-the-ground 
resource  management  needs.  Based  on 
these  findings,  the  Forest  Service 
concluded  that  the  appeals  process 
needed  adjustment  to  better  serve  the 
public  and  the  agency.  Accordingly,  the 
agency  published  proposed  rules 
revising  the  appeal  procedure  in  the 
Fadaral  Register  of  May  16, 1968  (53  FR 
17310). 

Analysis  of  Pubttc  Comment 

In  addition  to  publishing  the  proposed 
rules  in  the  Federal  Ragistar,  the  Forest 
Service  mailed  21.426  letters  to  known 
interested  parties  inviting  comment  on 
the  rule.  Alsa  agency  personnel 
conducted  193  briefings  for  groups 
around  the  country.  In  response  to  these 
efforts,  the  Forest  Service  received  921 
letters  postmarked  on  or  before  the  July 
IS  end-of-comment  period,  and  more 
than  100  late  responses,  ail  of  which 
were  considered.  Eighteen  different 
types  of  respondents,  as  shown  below, 
provided  input: 
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Many  letters  seemed  campaign 
inspired,  using  similar  or  identical 
language  to  identify  and  describe 
respondents'  respective  interests  or 
concerns,  frequently  referring  to  or 
referencing  other  respondents' 
statements  and  including  them  as 
enclosures.  While  thve  was  a  sreat  deal 
of  conug^  infdtination  nottea&ia  iA  -^-^ . 
these  letters,  much  of  this  shared 
information  was  erroneous  or 
misleading.  The  result  was  considerable 
comment  based  on  misunderstanding, 
an  indication  some  respondents  were 
not  well  apprised  about  the  rule  itself  or 
the  preamble  which  presented  the 
rationale  behind  the  proposals. 
However,  many  of  the  comments 
received  were  well-informed, 
constructive,  and  well-written. 

Comments  substantially  focused  on 
the  informal  decision  review  process 
proposed  for  36  CFR  Part  217.  These 
comments  centered  on  11  major  areas  of 
concern,  constituting  more  than  three- 
quarters  of  the  total  comment  These 
areas  were:  purpose  and  scope,  notice  of 
decision,  appealable/nonappealable 
decisions,  levels  of  review,  filing 
procedures/time  extensions,  responsive 
statements,  stays,  open/closed 
communications,  intervention,  oral 
presentations,  and  filing  fees. 

After  the  public  comment  period 
closed,  and  prior  to  the  drafting  of  this 
final  rule,  the  Subcommittee  on  Family 
Farms,  Forests  and  Energy,  of  the  House 
Committee  cm  Agriculture,  held  an 
oversi^t  hearing  on  the  proposed  rule. 
In  addition,  the  staff  of  the  Senate 
Conunittee  on  Agricultiu«,  Nutrition, 
and  Forestry  requested  a  briefing.  The 
suggestions  that  arose  from  the  hearing 
and  briefii^  along  with  the  public 
comment  received  on  the  proposed  rule, 
whether  timely  or  late,  were  reviewed 
and  have  been  fiilly  considered  in 
preparation  of  these  final  rules. 

Responses  received  are  available  for 
review  at  the  office  of  the  Staff 
Assistant  for  Operations.  National 
Forest  System.  Forest  Service.  USDA. 


RocHn  4211.  South  Agriculture  Building. 
14th  and  Independence  Avenues  SW.. 
Washington.  DC  20013.  telei^one  (202) 
382-0349. 

General  coounants 

As  proposed,  two  separate  processes 
would  be  created,  geared  to  the  type  of 
decision  at  issue.  One  process,  to  be 
codified  at  36  CFR  Part  251.  provides  for 
appealing  decisions  when  the  appeal  is 
a  legally-based  grievance  arising  bom  a 
past  action  that  may  be  affected  by  the 
current  and  disputed  decision.  This 
appeal  process  would  afford  instrument 
holders  or  applicants  a  degree  of 
process  appropriate  to  the  specific 
nature  of  their  legal,  business-type, 
relationship  with  the  agency. 

The  second  appeal  process,  to  be 
codified  at  36  CFR  Part  217.  involves 
decisions  made  during  the  planning  and 
decisionmaking  process  and 
documented  according  to  the  National 
Egvifonmental  Policy  Act  (NEPA)  and 
-  ijWtional  Foiast  Management  Act 
(NEMA)  implementing  instructions.  It 
affords  interested  individuals  and 
organizations  who  do  not  have  a 
business-type  relationship  with  the 
agency  one  more  opportunity,  following 
and  in  addition  to  their  input  during  the 
planning  process,  to  seek  agency 
oversight  and  reconsideration  at  a 
hi^er  level  It  emphasizes  public 
participation  featiues  currentiy  found  in 
planning  and  decisionmaking  for  future 
actions. 

In  addition  to  comments  on  specific 
sections  of  the  proposed  rules,  many 
respondents  expressed  concern  that:  (1) 
Rights  of  appeal  to  which  the  public  is 
legally  entided  are  being  curtailed:  and 
(2)  the  public  is  being  divided  into  two 
classes,  with  some  of  die  public 
relegated  to  second  class  status,  with 
attendant  diminution  of  legal  rights. 

In  the  first  instance,  many 
respondents  believed  any  agency  afqwal 
relation  must  afford  this  procedural 
lights  of  due  process  guaranteed  by  the 
Fifdi  Amendment  of  tibe  Constitution 
that  are  required  when  property  rights 
are  affected.  Other  respondents  believed 
that  the  appeal  r^ulation  must  contain 
all  the  features  of  a  fonnal 
Administrative  Procedure  Act  (APA) 
process,  including  a  formalized  hearing 
procedure,  an  in^iartial  judge,  and 
provision  for  building  a  record.  Some 
also  believed  that  the  appeal  regulatiim 
is  a  ri^t  qNKdfically  provided  by 
statiite.  There  was  support  exjuessed  for 
"streamUning"  the  process,  but  not  to 
tiie  extent  of  eliminating  features 
considered  to  omstitute  due  process 
(such  as  responsive  statements  and 
consequent  replies.  interv«ition.  and 
oral  presentations). 


In  the  second  instance,  respondents' 
concerns  about  the  rules  creating  two 
unequal  classes  of  appellants  centered 
on  the  perceived  reduction  of  input 
opportunities  for  those  using  36  CFR 
Part  217  procedures,  althou^  some 
respondenU  also  felt  tiiat  36  CFR  Part 
251  eliminated  input  opportunities  as 
well.  Those  who  do  not  have  a  legal 
relationship  with  the  Forest  Service  do 
not  see  the  legal  relationship  as  an 
adequate  basis  for  modifying  the  kind  of 
"access  to  process"  necessary  for 
review  of  management  decisions. 

Response:  Respondents  who  urged 
that  the  APA  must  be  followed  failed  to 
grasp  the  distinction  between  the  types 
of  due  process  intended  by  that  Act 
When  an  appeal  procedure  is  mandated 
by  statute,  then  specific,  formalized 
elements  of  due  process  detailed  in  the 
APA  must  be  applied.  When  an  appeal 
procedure  is  not  mandated  by  statute, 
but  rather  provided  voluntarily  by  an 
agency,  as  this  one  is.  then  only  the 
broad  principles  of  the  APA  apply.  In 
other  words,  the  procedures  made 
available  by  the  APA  for  notice  and 
opportunity  to  be  heard  must  be  applied 
fairly.  Any  process  voluntarily  deemed 
as  "due"  must  then  be  followed  by  the 
agency  which  institutes  it 

The  procedures  being  adopted  are 
based  on  the  type  of  decision  that  has 
been  made,  and  the  type  of  relationship 
that  exists  between  parties  to  the 
decision  and  the  agency.  The  rules  are 
not  based  on  a  concept  that  a  certain 
class  or  party  should  have  more  or  less 
access  to  a  process  for  having  a  decision 
reviewed,  litis  fundamental  concept  on 
which  the  two  rules  are  based  was 
thoroughly  discussed  in  the 
supplementary  information  to  the 
proposed  rule,  and  is  not  inesented 
again  in  this  re^Minse  (53  FR  17310).  See 
Conunent  and  Response  under  f  217.1 
few  further  discussion. 

Comment:  The  proposed  rule 
provoked  considerable  general 
comment  largely  critical  on  the 
relatiOTship  between  die  Forest  Service 
and  die  publi&  The  public's  concems  in 
this  area  can  be  described  in  three 
categories:  (1)  Those  indicating  diat  die 
profKwed  changes  limit  puMic  input  in 
die  dedsion-making  process:  (2) 
arguments  diat  puUic  involvemoit  prior 
to  the  decision  should  not  predode  a 
readily  available  means  to  protest  die 
dedsion:  and  (3)  diose  reflecting  a 
feelii^  that  the  Forest  Service  was 
operating  in  bad  foitfa. 

Commoits  from  those  expressing 
concern  that  the  Forest  Service  was 
limiting  public  input  were  often  phrased 
to  indicate  that  the  public  sees  the 
appeals  process  as  one  facet  of  puUic 
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invotvcoMiit  TiMre  are  •  MbaUatial 
number  of  people  who  bel  that  by 
tightening  the  appeals  rules,  the  Forest 
Service  is  trying  to  dose  a  legitimate 
avenue  of  involvement 

The  second  grovp  of  respondents  see 
sppeals  as  s  separate  category  from 
other  kinds  of  pabbc  involvement  but 
feel  that  pubbc  involvement  prior  to 
decision  making  is  not  a  basis  to 
preclude  redress  through  sppeaL  Several 
argued  that  had  public  involvement 
been  operating  as  envisioned  under  the 
National  Enviraomental  Policy  Act 
(NEPA)  and  NFMA.  the  flood  of 
plaiming-related  appeals  that  have  been 
so  slow  to  resolve  would  never  have 
occurred. 

The  third  group  of  respondents 
raacted  to  t^  propoeed  changes  more 
broedly  in  terms  of  trust  Comments  in 
this  category  expressed  distrust  of  the 
agency's  decisionmaking.  Some  of  these 
respondents  descritied  the  agency  as 
corrupt  deserving  suspidoo. 
hypocriticaL  or  biased  toward  the 
timber  industry. 

Response:  We  agree  that  the  appeals 
process  can  be  viewed  as  a  facet  or  type 
of  pabbc  involvement  but  appeals  ara  a 
very  bmiled  means  of  public 
involvement  compared  to  the  public's 
opportunity  to  provide  input  in  the 
prededsional  stages.  Not  all  the  public 
is  involved  through  an  appeal  to 
influence  the  dis^tad  decisions:  only 
appellants  and  tnlervenon  ara.  The  rest 
of  the  public  very  sekkm  beoorae 
Involved  after  an  appeal  is  filed. 

The  Forest  Senrics  does  not  seek 
through  the  revised  procedures  to  limit 
public  involvenent  in  decisionmaking. 
To  the  contrary,  the  rules  emphasize 
public  invohreoMnt  prior  to  a  dedsioa 
being  made,  and  ptovisioos  ara 
inoorponted  into  the  rvlss  that  create 
explicit  opportunitias  for  oonflict 
resolution  befora  a  dacWoa  is 
bnpiemented  and  wUle  a  decision  is 
being  reviewed.  Addittoaally.  the  final 
rule  at  36  CFR  Part  n7  rssloras 
intsrventioo  as  a  procsdural  process 
usera  have  bean  aocastoaied  to  in  the 
pest 

Wsvsrtheisss.  we  belisve  that  public 
partldpetlaa  and  involvement  in 
planning  and  derieionmsktng  is  mora 
eflsctlve  prior  to  makiag  tke  ectaal 
dsdaioo  then  aftanmMd^  if  far  no  odwr 
I  peopfa  peiticipate. 
>  invoivement  pnor  to 
making  a  dsdsioa  shoukl  not  liadt 
sccess  to  s  decision  review  process,  and 
we  bad  ao  tatoet  to  do  sa  Having  a 
dsdalea  fivfaw  process  is  actually  an 
incentive  far  the  sgsnri  to  coeunit  to 
public  InvnlisBisI  prior  to  aisking 
dedeions. 


1W  "trust"  and  "bed  taiUi"  comments 
ara  legitimate,  if  troubling,  expressions 
of  public  concern.  In  raleasing  the 
proposed  rules,  the  Forest  Service  went 
on  record  to  say  that  the  agency 
sincerely  wants  to  make  better  dedsions 
and  involve  the  public  more  cffectivdy 
and  to  improve  its  performance  in 
handling  appeals.  The  agency  has  every 
Intention  (rf  doing  this  and  hopes  that  all 
its  constituent  publics  will  monitor  our 
performance  and  thus  help  the  agency 
earn  public  tnist 

The  above  three  categories  of 
conment  ara  also  responded  to  in  die 
discussion  of  specific  sections  of  36  CFR 
Part  217,  since  many  respondents 
brought  up  similar  concerns  and 
targeted  them  at  specific  sections. 

Oral  Presents tions 

The  proposed  rules  st  Part  217  would 
eliminate  the  oral  presentation 
procedure,  but  it  emphasizes  the 
authority  of  the  Deciding  and  Revie%ving 
Officera  to  discuss  issues  with 
requestera  and  others,  and  to  hold 
meetings.  CurrenUy.  sppeallants  and 
intervenon  auist  request  an  oral 
presentation  when  they  file  their  notice 
of  appeal/request  for  intervention:  if 
granted,  it  is  usually  held  sfter  the 
record  is  recdved  by  the  Reviewing 
Officer. 

CommenU:  A  few  respondents 
supported  the  elimination  of  oral 
presentations,  but  those  who  did  gave 
no  reasoiw  for  their  support  they  simply 
listed  s  number  of  features  that  they 
favored. 

These  who  opposed  the  propoeed 
change  described  die  advantsMss  of  oral 
presentations,  induding  the  following: 
Communicates  in  s  wsy  thst  is 
impossible  to  achieve  on  paper,  clarifies 
issues  and  positions:  permits  "give  and 
take"  betureen  the  partier.  helps  verify 
die  sincerity  of  each  party's  balieb:  gets 
St  ths  "heart"  of  die  appMl:  enchannes 
dialofus  leading  to  rseokitioa  of 
dissgresmsnts.  permits  viewing  physical 
evidence;  and  reduces  angty  feelings 
tri«Bred  by  ieadii«  dM  iapennnJ 


Several  ooflHMBts  notod  die  dual 
standard  which  allows  oral 
presentatioos  under  Part  251.  but  not 
under  Part  217. 

Some  respondents  said  that  the  lack 
of  oral  prnsentolions  will  lead  to  more 
lidgation  because  feurer  appeab  wiO  be 
settled  to  s|nis«aiils'  satisiacttoa. 
Odien  faersd  Ihet  Hewed  dedsioiw 
would  result  froas  aliaaiBatiat 
communications  with  appsUaats  such  as 
respoadve  staleaeata  and  oral 
prasentatioas  afford.  And.  one 
respoadent  was  disappointed  with  the 
apparent  lack  of  "openness"  signslad  by 


the  rule:  while  another  feared  that  the 
change  signifies  the  elimination  of  all 
public  involvement  meetings. 

One  claimed  the  oral  presentation  is 
"less  time  consuming"  than  extracting 
information  "from  the  review  file." 

Response:  Opportunities  for  apd 
references  to  more  openness,  direct 
contact  between  Dedding  Officera  and 
partidpants,  and  resolution  of  Issues 
during  s  review  sbound  in  the  proposal 
and  are  explained  in  the  preamble 
discussion. 

While  the  formal  feature  of  oral 
presentations  permitted  under  the 
current  rule  would  be  eliminated  under 
Part  217,  the  proposed  process  features 
snd  promotes  options  for  informal 
meetings  and  discussions.  In  addition, 
the  final  rule  indudes  a  new  provision 
that  any  of  the  parties  may  request  such 
meetings  at  any  time  daring  the  appeal 
The  benefits  of  what  is  called  an  "oral 
presentation"  under  the  current  rule  still 
accrue  to  everyone  involved. 
Consequendy.  the  final  rule  regarding 
oral  presentations,  remains  as  proposed. 

FilagFees 

For  the  reasons  stated  in  the 
supplementary  Information  to  the 
proposed  rule  (53  FR 17314),  a 
requirement  for  filing  fees  was  not 
induded  in  the  proposed  rules. 
However,  public  comment  was  soUdted 
on  the  possibility  of  imposing  filing  fees, 
because  the  fee  idea  as  a  requisite  part 
of  the  appeals  process  is  a  recurring  one. 
The  increased  number  of  appeals  filed 
during  the  past  year  or  two  leads  many 
observera  to  believe  that  the 
administrative  appeals  process  provided 
under  36  CFR  211.18  is  being  abused  by 
groups  and  individuals  to  disrupt 
resource  programs,  especially  timber 
sale  and  harvest  in  some  areas  of  the 
country.  In  response,  many  groups  and 
individuals  have  proposed  that  a 
significant  filing  fee  be  imposed  to  cover 
the  cost  of  processing  an  appeal,  a 
strategy  designed  to  prevent  "frivolous" 
appeals. 

Coaunenta:  Public  comment  on  the 
filing  fee  klea  was  3  to  1  opposed.  Most 
respondents  felt  that  Imposing  fees  of 
any  sort  would  be  counter  to  the 
historical  obfectives  of  the  Department 
and  the  Forest  Service  in  providing  the 
public  aa  open,  infonaal  administrative 
appeals  process.  Additionally,  they 
dia««ht  diet  it  would  be  cosdy  to 
taxpayers,  and  only  result  in  further 
cocaplicstiag  dw  sppesis  process.  A  few 
respondents  questioned  whether  the 
ageaqr  has  statutory  authority  to  require 
s  fee  as  a  condition  of  filing  an  appeal  if 
the  obtactive  is  to  recover  costs.  Othera 
felt  that  fees,  whether  to  recover  costs 


or  a  modest  filing  charge,  would 
discriminate  against  parties  not  able  to 
afford  the  charges,  and  thus  give  rise  to 
some  sort  of  waiver  policy.  Some 
respondents  dted  beliefs  that  filing  fees 
should  be  uimecessary.  given  the  thrust 
of  the  revised  rules  to  make  better 
dedsions  earlier  so  that  suffident  time 
is  available  for  appeal  review  without 
holding  activities  such  as  timber  sales 
and  suDsequent  harvests  in  abeyance. 
Supportera  of  filing  fees  generally  dted 
a  need  for  a  mechanism  to  combat  from 
their  penpective,  the  "frivolous" 
appeals  diat  delay  resource  activities, 
particularly  the  sale  and  harvest  of 
timber  from  many  National  Forest  areas. 
Other  respondents  also  suggested  that  a 
bond  be  required  where  an  economic 
hardship  on  a  third  party  would  be 
created  by  a  dedsion  to  stay 
implementation  of  a  project  or  activity. 

Response:  Public  comment  about 
imposing  fUing  fees  can  be  divided  into 
two  areas  of  concern,  one  dealing  with 
policy  considerations,  the  other  with 
legal  authorities.  The  following 
discussion  examines  the  implications  of 
these  concerns  and  serves  as  the  basis 
for  the  decision  not  to  include  filing  fees 
as  a  requisite  part  of  the  administrative 
appeal  processes  established  in  this 
final  rulemaking. 

1.  Possible  impact  on  NEPA 
procedures.  The  Forest  Service 
administrative  appeal  regulation  is 
dosely  linked  to  fulfillment  of  pubUc 
notice  and  opportunity  to  comment 
requirements  of  the  NEPA  implementing 
regulations  (40  CFR  1506.10).  Under  the 
NEPA  regulations,  the  Forest  Service 
has  been  permitted  to  issue  dedsion 
documents  along  with  the  environmental 
disclosure  documents  because  the 
administrative  appeal  procedure  gives 
the  public  opportunity  to  challenge  a 
decision.  The  likelihood  that  filing  fees 
could  discourage  use  of  the  appeal 
process  calls  to  question  whether  the 
Forest  Service  could  continue  to  issue 
environmental  disclosure  and  dedsion 
documents  simultaneously. 

2.  Impact  of  substantial  fees. 
Historically,  the  Forest  Service  has 
invited  and  encouraged  public  use  of  the 
administrative  appeal  process, 
consciously  and  successfully  developing 
a  public  expectation  that  it  may  freely 
gain  access  to  decisionmakers  through 
the  appeals  process.  The  process  has 
served  weU.  albeit  slowly  at  times,  as  a 
policy  review  mechanism  to  test  and 
adjust  agency  direction.  Substantial  fees 
would  operate  to  discourage  appeals;  as 
a  result  the  policy  review  mechanism 
would  lose  effectiveness  with  any 
decline  in  use  of  the  process. 

In  defending  agency  action, 
government  counsel  often  argue  in 


litigation  that  plaintiffs  must  first 
exhaust  their  administrative  remedies. 
Imposing  substantial  fees  could  lead  to 
more  direct  filings  in  Federal  Distrid 
Courts,  thus  depriving  the  agency  of 
(^portunity  to  review  and  document  its 
dedsion  (throufl^  administrative  appeal 
proceedings  to  show  rational 
decisionmaking)  prior  to  UtigatioiL 
Imposing  a  sulMtantial  fee  would  also 
likely  promote  requests  for  a  fee  waiver 
procedure  process  (similar  to  Freedom 
of  Information  Ad  (FOIA)  sitiiations) 
and  further  complicate  the 
administrative  appeal  process. 
Hi^  fees  also  would  tend  to 
discriminate  against  individuals  rather 
than  organizatioiu.  While  any  nominal 
fee  would  discourage  appeals  by 
individuals  who  file  non-specific 
appeals  on  numerous  projects,  imposing 
fees  only  for  the  purpose  of  limiting 
appeals  affects  all  potential  appellants 
without  regard  to  subjed  matter  or 
merit  As  a  matter  of  policy,  other 
alternatives  to  limit  the  negative  effects 
of  appeals  could  be  more  effective,  as 
for  example,  sinq>lified  processing, 
faster  reviews,  as  well  as  improved 
public  involvement  prior  to  the  dedsion. 

3.  Inconsistency  of  fees  with  simpler, 
streamlined  review  process.  Initiating 
substantial  fees  would  seem 
inconsistent  with  amending  the  existing 
appeal  process  for  simplidty.  The 
proposed  regulation.  36  CFR  Part  217. 
modifies  existing  administrative  appeal 
features  appellants  have  come  to  rely  on 
or  view  as  "due  process  protections."  If 
the  agency  imposes  substantial  fees. 
appeUants  wiU  exped  more  "due 
process"  protections,  such  as  right  to 
confront  and  interrogate  witnesses,  right 
to  several  levels  of  appeal  right  to 
responsive  statements,  etc. 

Once  an  appellant  has  invested  a 
substantial  filing  fee.  settlement  for  less 
than  complete  relief  may  be  less  likely, 
and  the  tendency  to  litigate  an  adverse 
and  costly  appeal  dedsion  will  likely 
increase. 

4.  Statutory  authority  for  fees.  There 
is  no  specific  statutory  authority  for  the 
Forest  Service  to  require  a  fee  as  a 
condition  for  filing  an  appeal  However, 
the  Independent  Offices  Appropriation 
Act  as  revised  (31  U.S.C.  9701  (1986)) 
might  be  considered  authority  for  a 
reasonable  fee.  Under  this  Act.  such 
charge  is  to  be  fair  and  based  on  the 
cost  to  the  government  the  value  of  the 
ser\'ice.  public  policy  or  interest  served. 
and  other  relevant  facts.  The  agency  has 
invited  the  public  to  utilize  the  appeals 
process,  so  it  may  be  questionable 
whether  its  use  by  the  public  is  a 
"service"  to  the  public  as  contemplated 
bv  the  Act. 


A  fee  of  $1.00a  as  proposed  by  some 
respondents,  would  probably  exceed  the 
scope  of  the  Act  and  would  be  far 
beyond  fees  imposed  upon  private 
parties  by  Federal  Distrid  Courts  ($120). 
U.S.  Claims  Court  ($60).  and  Federal 
Circuit  Courts  ($100).  Federal  court  fees 
are  not  based  on  costs  of  service,  but  on 
separate  statutory  authority  to  colled 
fees.  However,  these  courts  may  award 
damages,  costs,  and  attorney  fees  in 
favor  of  successful  parties.  It  would 
appear  that  specific  statutory  authority 
for  filing  fees  is  needed  so  diat 
substantial  high  fees  could  be  insulated 
from  serious  judicial  scrutiny. 

Other  formal  administrative  bodies 
within  the  Department  of  Agriculture, 
such  as  the  Agriculture  Board  of 
Contrad  Appeals,  and  the  Judicial 
Office  which  holds  all  formal  APA 
hearings  for  the  Department  impose  no 
filing  fees  or  require  bonds.  Neither  are 
fees  imposed  in  the  "protest"  procedure 
for  certain  decisions  involving  land  and 
resource  management  plans  of  the 
Bureau  of  Land  Management 
Department  of  the  Interior.  Moreover, 
limiting  fees  to  only  certain  types  of 
activity,  such  as  timber  sale  and  related 
harvest  activity,  might  be  deemed 
arlHtrary  and  capricious. 

5.  Fees  based  on  cost  recovery  vs. 
minimum  filing  fee.  The  Forest  Service 
appeals  workload  nearly  doubled  from 
874  cases  in  FY  87  to  1.609  cases  in  FY 
88.  No  cost  breakdown  is  available  for 
198a  but  for  the  previous  2  years,  direct 
costs  to  process  appeals  during  those 
yeare  averaged  $5,304,952.  or  about 
$5,424  per  case.  Facing  this  situation, 
fees  based  on  cost  recovery  would  place 
the  administrative  appeal  process 
beyond  the  reach  of  most  individuals 
and  small  organizations,  and  thus 
undermine  the  basis  for  having  an 
appeal  process.  A  fee  collection  program 
involving  a  nominal  fee  for 
administrative  appeals,  based  on  other 
experiences  in  fee  collection  activities 
elsewhere  in  the  agency,  would  cost 
about  $35  per  appeal  For  1968.  this 
would  have  amounted  to  only  $56,315. 
The  administrative  burden  of  collecting 
fees  would  not  be  worth  the  small 
amount  colleded.  Therefore,  for  the 
reasons  set  forth,  the  final  rule  does  not 
include  provisions  for  fee  collection  in 
either  36  CFR  Part  217  or  251. 

Specific  comments 

The  following  summarizes  the  major 
comments  and  suggestions  received  on 
the  proposed  re\'ision  of  36  CFR  Part 
217.  and  the  Department's  response  to 
these  conunents.  Although  reviewere 
were  asked  to  key  their  comments  to 
specific  sections,  the  majority  did  not 
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rMpood  in  thU  maniMT.  Alao.  many 
oomnMnto  tmbodiad  muhlpU  tactions. 
Whera  thia  U  tha  caaa.  our  raaponaa  to 
Iha  public  comment  •imilariy  embodiaa 
multiple  Mctioni.  Many  reapondents 
pointed  out  that  the  proposed  rule  waa 
hard  to  follow.  Thua.  tha  flnal  rula  has 
bean  raarrangad  to  mora  doaaly  follow 
tha  atapa  In  ma  procaaa  and  many  of  the 
headings  have  been  ratltled  to  batter 
describe  their  contents.  However,  the 
publics'  comments  and  our  reapooaes 
are  keyed  to  the  section  numbers  and 
headings  of  tha  propoaed  rule  docoment 

Section  21 7.  t    Puipote  and  Bcopt. 

TMa  aaction  stlpalatad  that  diia  is  an 
informal  review  proceaa  and  is  tiad  to 
the  NEPA  process.  Only  decisioaa 
documented  as  a  conaaquanca  of  agency 
compliance  with  NEPA  procadurea  are 
reviewable  under  tfaia  nile.  The 
propoaed  rale  aopkaaiaad  public 
parttdBatian  and  dlspata  reaolutian.  and 
daempoaaiaad  procaaa  and  prooedurea. 

CommentM:  Soow  reapondenta  thought 
that  making  two  rulea  out  of  the  currant 
one  rula  was  unfair  bacaoaa  due  prncaaa 
aspecto  retained  in  38  CFR  Part  2S1  are 
not  provided  lor  In  36  CFR  Part  Z17. 
Theaa  raapoodaats  fait  thai  they  are  (uat 
as  entitled  to  due  procaaa  in  Part  217  aa 
are  permit  holders  under  Part  251.  They 
also  coounentad  thai  decitions  under  38 
CFR  Part  2S1.  specifically  timber  and 
mining  activities,  affect  mora  than  just 
the  permit  holder  and  should  be 
apnaalabla  by  other  iniaraated  and 
afroctad  parties. 

Response:  Sobm  aiisinlarniation 
persists  concemiag  what  would  be 
reviewable  under  Part  217  versus  what 
would  be  appealable  under  Part  251. 
Daciaiona  concerning  mining  activities 
authorized  by  appropriate  written 
Instruments  are  not  confined  exclusively 
to  Part  251  as  some  respondents  thought. 
If  such  activitlea  involve  environmental 
analyais  and  documentation  prior  to  a 
decision  to  issue  or  modify  an 
authorization,  review  of  the  decision 
would  be  available  under  M  CFR  Part 
217.  As  is  currently  the  case,  disputes 
between  the  Forest  Service  and  a  timber 
purchaser  arlaing  from  administration  of 
a  timber  sale  contract  will  continue  to 
be  administered  under  7  CFR  Pari  24. 
the  Contract  Disputes  Act. 

Those  respondents  who  feel  they  have 
the  same  rights  to  due  process  as 
holders  of  written  instraaaBta  iaaued  by 
the  Foreat  Service  need  to  understand 
better  the  fundamental  basis  on  which 
tha  two-nila  procaaa  waa  developed  and 
propoaed.  Elements  of  due  proceaa  are 
incorporated  in  the  Part  251  regulations 
bacause  of  tha  legal  and  business 
relationship  involved  balwaen  the 
holder  of  the  written  inatrument  and  the 


Foreat  Sarvica.  Aa  aotad  in  tha  preamble 
to  the  ptopoaad  rula.  this  ralatioaship 
does  not  exist  between  the  Foreat 
Service  and  individnals  and  groups  who 
disagree  with  a  resource  allocation  or 
management  decision.  Therefore.  H  is 
not  believed  necessary  to  provide  the 
same  degree  of  doe  process  as  provided 
In  Pari  2S1  for  appealing  a  management 
decision  under  Part  217.  Moreover,  the 
publics  who  wish  to  dispute  a 
management  dedsion  under  Part  217  do 
not  have  a  legal  right  to  administrative 
appeal.  They  do  have  a  legal  right  to 
timely  notice  of  a  dedsion.  but  access  to 
sn  appeals  process  snd  the  right  to  ba 
heard  in  a  prompt,  objective  review  of 
the  dedsion  are  provided  at  the 
administrative  discretion  of  the  Forest 
Service. 

nrfs  Department  does  not  believe  it  is 
in  the  best  interests  of  f4ational  Forest 
System  management  or  public  policy  to 
disrupt  or  delay  manafemeiit  aictivitiea 
over  long  perioda  of  tfana.  It  ia  in  the 
public's  iaiarest  to  bava  a  ttaialy 
medtanisra  for  reviewing  dadakiiia  and 
either  abandoning  tlie  managaaMnt 
action  or  proceeding  to  implaaMiitation. 

Therefore,  tha  final  rula  retains  two 
separata  rulea.  enphaaizas  the  aniltiple 
opportunities  prior  to  raview  of  a 
decision  for  the  pubUc  lo  influence 
decisionmaking,  and  points  out  the  role 
of  constructive  dialogue  between 
partidpants  during  the  review. 
However,  in  rem^ition  of  the  public 
ooauaent  sooie  eiemenls  of  due  process 
in  se  CFR  Part  2S1  have  been 
incorporalad  iolo  the  &mI  rale  at  St 
CFR  Part  217.  T^aaa  are  interventiaa 
and  additional  stay  procadurea.  Thaee 
era  diacuaaed  under  ||  2174  and  217.12 
of  this  preamble. 

Section  217 J    Applicability  and 
effective  date. 

This  section  would  allow  for  the 
continuance  of  appeals  that  have 
already  been  filed  under  the  current 
rules  at  36  CFR  211.10.  211.18,  22&14. 
and  2112.15.  No  comments  were  received 
on  this  section.  Therefore,  this  section  is 
retained  as  proposed  but  it  is  receded  aa 
I  217.19. 

SSecfioo  2173    Defiiutione  and 
tervainology. 

This  section  provided  definitions  for 
the  terms  used  in  the  rul& 

Comments:  The  only  comment 
received  on  this  section  was  from  seven 
respondents  who  objected  to  the  words 
"reqaesf*  snd  "requester.**  stating  it  was 
confusing  snd  appeared  to  set  up  s  dass 
distinction. 

Response:  It  was  not  the  intent  of  this 
rule  to  set  up  a  class  distinction.  The 
intent  in  using  tha  words  "raqoesf*  and 


"requester"  was  to  make  a  diatinction 
between  the  more  formal  procedures  tai 
38  CFR  Part  2S1  and  the  simpler  review 
process  of  Part  217.  However,  because 
respondents  found  these  words 
confusing,  the  final  rule  restores  the 
currently  utilized  terms  of  "appeal** 
"appeUant."  and  "Intervenor."  This 
section  has  been  modified  to  reflect  this 
change  and  conforming  amendments  are 
made  elsewhere  in  the  rule  for 
consistency  throughout  the  rule.  This 
section  is  recoded  in  the  final  rule  as 
1217.2. 

Section  217.4    Eligible  participants. 

The  proposed  rule  established  a 
review  process  accessible  to  a  virtually 
unlimited  range  of  interests.  The  only 
limitation  was  that  Federal  entities,  ss 
well  as  Forest  Service  amployeea.  would 
be  exdudad  from  partidftation  in  this 
review  process. 

Under  the  current  rule,  anyone  can 
request  to  intervene  at  any  time  during 
the  process.  The  propoaed  nile 
ebfl^naled  iaterventiofi  as  a  forma] 
process  but  provided  for  accepting 
written  ooounents  into  the  review  file 
from  any  interested  person  or 
organization. 

Comments:  The  respondents  to  this 
section  represented  two  points  of  view. 
One  concerned  exempting  Federal 
organizations  and  Foreat  Service 
employees  btwi  using  this  rule.  These 
respondents  pointed  to  the  possible 
need  for  Federal  organizations  to  have 
aocaaa  lo  this  raview  proceaa  aa  an 
alternative  to  existing  issue -resolation 
mechanisots  that  mi^  prove 
BBprodoctive  in  occMJoaal  inatanoea. 
Some  raapoodenls  alao  believed  that  a 
Forest  Service  cnpbyee  who  has  a 
private  property  interest  in  land 
impacteid  by  a  management  decision 
should  be  able  to  requeat  a  raview  under 
this  rule. 

The  other  view  concerned 
intervention.  The  maiority  of  these 
respondents  felt  they  have  a  "right**  to 
intervene  as  they  have  been  accustomed 
to  under  38  CFR  211.18.  Consequently, 
they  want  that  "right"  retained. 
However,  some  respondents  added  the 
recommendation  that  time  delajrs  to 
permit  intervention  should  not  be 
permitted. 

Response:  Means  for  resolving 
disagreements  between  Federal 
agencies  concerning  proposed  maior 
Federal  actions  that  rai^t  cause 
unsatisfactory  environmental  effects  are 
available  through  the  Coundl  on 
Environmental  Qoahty  (CBQ)  (40  CFR 
Part  1504).  Moreover,  Federal  agencies 
have  informal  mechaniams  through  the-r 
agency  heads  to  bring  nteir  concerns  to 
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the  attention  of  the  Forest  Service.  No 
purpose  would  be  served  by  providing 
agencies  an  additional  administrative 
process  to  challenge  decisions. 
Therefore,  the  final  rule  retains  the 
exclusion. 

Forest  Service  employees  having  a 
private  property  interest  in  land  subject 
to  impact  from  a  management  decision 
would  have  access  to  appeal  under  36 
CFR  Part  251.  Therefore,  the  final  rule 
retains  the  exdusion  of  employees  from 
challenges  to  management  dedsions. 

In  the  proposed  rule,  the  Forest 
Service  viewed  intervention  as  a 
structured  process  for  involvement 
when  rights  have  to  be  proteded.  e.g., 
rights  of  parties  that  may  be  injured  by 
an  appeal  decision.  However,  injury  was 
not  thie  focus  of  proposed  36  CFR  Part 
217.  Rather,  it  was  designed  to  review 
information  developed  through  National 
Environmental  Policy  Ad  (I^A)  and 
National  Forest  Management  Ad 
(NFMA)  planning  activities  and 
attendant  public  partidpation.  The 
intent  of  38  CFR  Part  217  was  to  provide 
an  optional  final  step,  through  appeal,  in 
this  dedsionmaking  process  to  review 
the  kind  and  quality  of  information  in 
the  environmental  documentation, 
induding  the  dedsion  itself.  If  that 
information  is  inadequate  for  a 
Reviewing  Officer  to  substantiate  the 
decision,  the  dedsion  would  likely  not 
stand  on  review.  The  agency  welcomes 
all  forms  of  information  germane  to  the 
decision  and  its  supporting 
documentation.  But,  formal  intervention 
as  practiced  imder  the  current  appeal 
rule  and  retained  under  the  proposed 
rule  for  Part  251  was  not  considered 
appropriate  to  this  information 
assessment  step,  anymore  than  it  is 
considered  suitable  as  a  structured 
mechanism  during  the  earlier  steps  in 
the  planning  and  dedsionmaking 
process.  The  agency  continues  to 
believe  that  providLag  all  the  "formal** 
embellishments  of  intervention  is 
unnecessary  and  coimterproductive  to 
achieving  the  initial  goals  of  offering  a 
separate,  less  formal  process  for  review 
of  management  dedsions. 

However,  having  considered  the 
public  comment  which  strongly  favored 
retention  of  intervention,  the  final  rule 
provides  for  a  simpler  form  of 
intervention  than  does  the  current  rule 
or  in  Part  251.  Under  the  final  rules  at 
Part  217,  intervention  will  be  granted  if 
requested  within  the  time  period 
provided,  interveners  can  provide 
comments  on  issues  raised  in  the  notice 
of  appeal  have  the  right  to  receive  and 
comment  on  additional  information 
requested  by  the  Reviewing  Officer,  and 
can  partidpate  in  resolution  meetings. 


Unlike  the  current  appeal  rules, 
interveners  under  Part  217  cannot 
intervene  at  any  time,  request  a  stay,  or 
continue  an  appeal  if  the  a^ieUants 
withdraw  an  appeal  The  agency 
believes  that  this  form  of  intervention 
both  meets  the  concerns  of  those  who 
were  concerned  about  the  loss  of  stature 
in  and  access  to  the  appeals  process  and 
still  contributes  achieving  an  unarrayed. 
less  formal  review  procedure,  a  major 
objective  of  this  rulemaking  process.  A 
new  section  coded  8  217.14  and  titled 
"Intervention"  addresses  this  change. 
Because  intervention  will  be  permitted, 
there  is  no  need  to  provide  for  written 
comments  by  other  individuals. 
Therefore,  the  provision  has  been 
deleted  in  the  final  rule.  In  addition,  in 
the  final  rule,  the  section  entitled 
"Eligible  partidpants"  is  recoded  and 
retided  8  217.6  Partidpants. 

Section  217 Ji    Obtainuig  notice  of 
decision. 

The  proposed  rule  required  notice 
only  dmnigfa  publishing  a  legal  notice  in 
a  newspaper  of  general  circulation  in 
the  area  affeded  by  the  dedsion,  and 
notice  of  certain  ottier  dedsions  in  the 
Federal  Reglstar.  The  review  period 
would  begin  with  the  date  of 
publication. 

Comments:  A  common  perception  by 
respondents  was  that  notice  in  the 
Faderal  Registar  or  a  newspaper  would 
replace  the  current  practice  of  mailing  a 
Dedsion  Notice  or  Record  of  Dedsion  to 
interested  and  affeded  persons. 
Respondents  felt  that  anyone  who  had 
expressed  interest  in  the  dedsion  should 
be  notified  in  writing.  Respondents 
mentioned  the  drawbacks  of  Federal 
Registar  notification,  such  as  being  time- 
consuming,  not  readily  available  to  the 
general  public,  and  expensive.  Problems 
assodated  with  newspaper  notification 
included:  The  definition  of  general 
distribution:  local  people  do  not  usually 
subscribe  to  regioiial  papers;  people 
outside  the  circulation  area  of  a  local 
newspaper  would  not  have  ready  access 
to  the  notice:  delays  in  notice  because 
local  rural  newspapers  are  often  weekly; 
Forests  are  often  served  by  several 
newspapers. 

Response:  Motives  for  spedfying  legal 
notices  were  misinterpreted  as  trying  to 
maintain  secrecy,  attempting  to  rush 
implementation  of  controversial 
projects,  and  reducing  the  ability  of  the 
general  public  to  appeal  dedsions.  The 
legal  notice  requirement  was  intended  to 
be  an  addition  to  the  notice 
requirements  specified  by  the  Cotmcil 
on  Environmental  Quality  (CEQ)  at  40 
CFR  1506.6.  And,  the  date  of  the 
published  notice  was  intended  to  signify 
the  start  of  the  review  period. 


Because  of  this  misunderstanding,  this 
section  has  been  rewritten  to  include 
common  practice  currently  observed  by 
the  agency,  applied  to  all  dedsions 
appealed  under  this  rule.  The  rule  also 
requries  that  Federal  Register  notice  will 
be  given  on  decisions  that  are 
considered  to  have  effects  of  National 
concern,  and  appealable  dedsions  made 
by  the  Chief.  The  requirement  for  legal 
notice  has  been  made  discretionary 
because  it  presented  more  problems 
than  solutions.  The  appeal  period  will 
start  on  the  day  following  when  the 
decision  document  is  signed  and  dated, 
as  is  currently  the  practice. 
Additionally,  the  final  rule  specifies  that 
the  decision  will  be  mailed  promptly  so 
that  those  wishing  to  utilize  the  process 
will  have  the  maximum  time  available 
to  them. 

This  section  has  been  retitled  Giving 
notice  of  decisions  subjed  to  appeal 

Section  217M   Decisions  subject  to 
review  and  Section  217.7  Decisions  not 
subject  to  review. 

Part  217  proposed  a  review  process 
applicable  to  all  decisions  arising  from  a 
IfEPfiL  evaliution,  and  documented  in  a 
Record  of  Dedsion,  Dedsion  Notice,  or 
Dedsion  Memo.  It  excluded  all  other 
decisions  plus  a  list  of  exdusions 
similar  to  tfie  current  rule.  Furtiber,  the 
proposal  exduded  catastrophic  events 
from  review  when  the  Chief  or  Regional 
Forester  believes  it  critical  to  move 
quickly  with  rehabilitation  or  salvage 
and  publishes  an  exdusion  to  this  effed 
in  the  Faderal  Re^ster. 

Comments:  The  majority  of  the 
comments  dealt  with  these  two  sections 
as  one  subject;  thus,  we  are  responding 
in  a  similar  manner. 

Some  respondents  suggested  that  a 
proposed  action  should  be  appealable 
only  on  the  basis  that  it  is  inconsistent 
with  the  Forest  plan,  thus  narrowing  the 
scope  of  review.  Other  respondents 
wanted  a  broader  definition  of  what 
should  be  availlable  tor  decision  review 
They  saw  the  narrowing  of  the  process 
as  restricting  dtizen  oversight  of 
dedsions  affecting  National  Forest 
management  because  administrative, 
policy,  and  procedural  dedsions  are  not 
covered  by  this  review  process.  There 
was  some  concern  voiced  regarding 
which  regulation  (36  CFR  Part  217  or  36 
CFR  Part  251)  would  apply  for  certain 
dedaions  and  whether  the  Forest 
Service  or  the  requester /appellant 
would  make  the  choice. 

Many  respondents  said  dedsions  on 
catastro|rfuc  events  should  not  be 
exduded  from  review.  They  said  the 
Forest  Service  would  abuse  the 


/  Vol.  64.  No.  13  /  Monday.  |anuary  23.  1969  /  Rule*  and  Regulationt 


Fedwl  RagirtT  /  Vol.  54.  No.  13  /  Monday.  Janoary  23.  1899  /  Rnle«  and  R^rittfggg  agQ 


definition  and  slip  in  other  things 
beeidee  Iheee  natural  evenla. 

RespooM:  Currently,  appeal  of 
rehabilitation  activity  deciaiona  are 
covered  by  an  interim  rule  at  36  CFR 
211. 1&  Folding  the  broad  provisions  of 
this  rule  into  the  final  rule  eliminates  a 
separate  rule,  but  it  retains  the 
opportunity  for  the  public  to  request 
review  of  decisions  concerning 
rehiibililalion  activities  unless  the  Chief 
or  the  Regional  Forester,  because  of 
severity  and  time  lines,  makes  a 
decision  to  exclude  them,  and  publishes 
a  notice  to  this  effect  in  the  Federal 


Section  217M 
owiloble. 


Levels  of  review 


The  notion  for  narrowring  the  scope  of 
review  to  only  whether  a  proposed 
action  is  in  conformance  with  the  Forest 
plan  has  a  defect.  First  some  sort  of 
review  would  be  needed  to  determine 
whether  the  disputed  action  conformed 
to  the  Forest  plan.  We  expect  most 
actions  would.  What's  critically 
important  is:  Does  the  decision  to 
undertake  the  disputed  action  meet 
NEPA  requirements?  The  action  might 
conform  to  the  plan  but  not  NEPA. 
Therefore,  the  proposed  action  should 
not  proceed  until  it  is  in  compliance 
with  both  the  Forest  plan  and  NEPA. 
Thus,  the  final  rule  does  not  narrow  the 
scope  of  review. 

Puliry-lype  administrative  decisions 
were  not  included  in  the  review  process 
because  they  determine  how  the  agency 
is  to  approach  a  task  or  situation.  These 
policy  decisions  seldom  require 
documentation  of  environmental 
impacts.  Under  the  current  rule,  policy 
or  procedural  decisions  have  constituted 
only  a  miniscule  proportion  of  appeals 
received.  Other  administrative  avenues 
are  open  to  the  public  to  influence 
decisionmaking  of  this  kind,  and  to 
request  reconsideration,  which  would  be 
more  efficient  than  utilizing  the  appeal 
prM:ess.  For  example,  many  Forest 
Service  policies  and  procedures  are 
published  in  the  Federal  Register  for 
comment  Additionally,  notice  of  such 
comment  opportunities  is  mailed  to 
Interested  and  affected  persons  and 
often  also  announced  through  presa 
releases. 

There  was  never  any  intent  that  the 
Forest  Service  would  choose  which  rule 
would  be  applicable  to  a  particular 
decision.  The  choice  is  up  to  the 
appellant  to  make.  Each  new  rule.  36 
CFR  Part  217  and  36  CFR  Part  2S1. 
clearly  defines  which  kind  of  decision  is 
covered  by  which  nil*. 

The  final  rule  retains  the  propoeed 
Inclusions  and  exclusions,  but  the 
sections  are  recoded  and  retitled  |  217  J 
Decisions  subject  to  appeal  and  |  217.4 
Decisions  not  subject  to  appeal. 


Under  the  proposed  rule  change,  a 
second  level  of  review  was  a 
discretionary  decision  by  the  Reviewing 
Officer  at  that  level. 

Comments:  Many  respondents 
objected  to  the  concept  of  a  one-level 
review  process  because:  they  felt  it  was 
designed  for  agency  expediency  at  the 
individual's  expense:  it  vested  an 
inappropriate  amount  of  power  in  one 
person:  it  did  nothing  to  encourage  or 
promote  negotiated  settlements:  and  it 
would  lead  to  cursory  and  superficial 
review.  And.  while  reducing  the  number 
of  appeala.  respondents  saw  the  one 
level  review  as  increasing  the  potential 
for  more  litigation. 

The  mafor  concerns  about  the  one- 
level  review  centered  on  District  Ranger 
decisions.  Respondents  focused  on  the 
Forest  Supervisor  as  final  reviewing 
ofncer,  doubting  that  the  review  could 
be  obfective  because  the  project  or 
activity  (action)  being  appealed  was  in 
keeping  with  goals  established  by  the 
Forest  Supervisor  and  may  have  been 
undertaken  with  advice  and  supervision 
from  the  Supervisor's  level. 

The  second  area  of  concern  over  the 
one-level  review  process  centered  on 
concerns  that  the  current  second  level 
was  a  vehicle  to  make  upper  levels  of 
the  Forest  Service  aware  of  local  issues 
which  have  possible  regional  or  national 
implications.  Many  respondents  felt  that 
the  second  review  was  also  a  chance  to 
be  heard  by  those  who  had  a  broader 
perspective  of  Forest  Service  policy  and 
national  issues;  that  it  was  a  chance  for 
the  Chief  to  clarify  policy  to  the  field: 
and  it  was  seen  as  a  chance  to  make 
national  organizations  aware  of  local 
concema. 

Many  found  the  idea  of  discretionary 
review  unsatisfactory  for  a  variety  of 
reasons.  There  was  concern  that  without 
specified  decision  criteria  there  would 
not  be  a  fair  way  to  determine  if  a 
•econd  level  was  needed.  Several 
respondents  stated  they  felt  they  should 
automatically  receive  a  second  review. 
And  some  respondents  stated  that 
public  controversy  should  be  a  reason 
for  second  review. 

Considerable  concern  was  expressed 
that  the  IS-day  period  to  exercise 
discretion  was  insufficient  and  that  the 
30-day  second  level  review  period 
would  not  permit  adequate 
consideration,  thereby  causing  the  lower 
decision  to  stand  by  default 

Response:  Although  there  were 
numerous  comments  on  the  need  for  two 
levels,  the  one-level  review  with 
discretionary  review  at  the  second  level 
best  fits  the  intent  of  the  rule.  It 


simplifies  the  process,  improves  the 
potential  to  process  appeals  in  a  timely 
manner,  yet  retains  the  option  for  a 
second  review.  Inherent  in  the  process  is 
the  requirement  for  full  and  proper  use 
of  the  NEPA  process.  The  NEPA  process 
requires  Federal  agencies  to  involve  the 
public  early  and  continuously 
throughout  the  decisionmaking  process; 
thus  a  fair  and  open  hearing  on  issues 
related  to  a  decision  are  available. 
Lastly,  the  intent  of  the  rule  is  dispute 
resolution  by  establishing  stronger  ties 
between  the  initial  decisionmaker  and 
the  public,  all  in  the  overall  interest  of 
making  better  National  Forest 
management  decisions. 

The  public  perceived  the  relationship 
between  the  Forest  Supervisor  and  the 
District  Ranger  as  being  so  cloae  as  to 
prevent  an  objective  review  of  Ranger 
decisions  by  Forest  Supervisor*.  Even 
though  82  percent  of  the  District  Ranger 
decisions  currently  appealed  are 
resolved  without  a  second  level  appeal 
the  final  rule  provides  for  a  two-level 
appeal  process  for  decisions  made  at  the 
District  Ranger  level.  However,  second 
level  review  of  a  Ranger  decision  by  the 
Regional  Forester  will  not  be  automatia 
It  will  have  to  be  requested,  and  the 
review  will  be  based  solely  on  the 
existing  record  without  additional 
submissions.  The  second  level  appeal 
decision  «v{ll  not  receive  further  review. 

In  the  final  rule,  a  new  paragraph  (d) 
was  added  to  clarify  that  Forest 
Supervisor's  dismissal  decisions  are 
subject  only  to  discretionary  review,  not 
to  a  second  level  a|q>eal. 

This  section  is  recoded  as  1 2177.  The 
provisions  detailing  how  discretionary 
review  will  work  have  been  moved  to  a 
new  section,  i  217.17  Discretionary 
review,  bringing  into  one  place  all 
references  to  discretionary  review.  In 
the  proposed  rule,  these  references  were 
found  in  li  217A  217.13.  217.14.  and 
217.15.  For  response  to  additional 
comments  on  discretionary  review  see 
the  discussion  under  i  217.15  Review 
decision. 

Section  21 7J9    Filing  procedures  and 
timeliness;  Section  217.10  Extension  of 
time;  Section  217.11  Content  of  a  request 
for  review. 

The  proposed  rule  eliminated  the 
discretionary  extension  of  time  for  filing 
a  Statement  of  Reasons,  while 
maintaining  extension  options  for  all 
Forest  Service  deadlines,  except  at  the 
discretionary  review  level.  The  proposal 
required  that  the  Statement  of  Reasons 
material  be  filed  with  the  Request  for 
Review.  And.  it  included  very  specific 
direction  on  what  must  be  included. 


Comments:  PubUc  responses  tended  to 
link  these  three  sections  together.  Many 
respondents  felt  that  preparation  of  an 
appeal,  including  the  complete 
statement  of  reasons,  in  the  allotted  45 
days  could  not  be  accomplished,  and 
recommended  provisions  for  extensions. 
Some  claimed  that  the  Forest  Service 
was  biased  against  individuals  and 
volunteer  organizations  which  would  be 
working  nights  and  weekends  to  provide 
the  analysis,  and  be  less  likely  to  meet 
the  45-day  limit  than  organizations 
which  have  paid  staff.  Several  pointed 
out  that  extensions  are  needed  in  order 
to  request  and  obtain  needed  data  from 
the  Forest  Service.  Others  mentioned 
that  although  they  had  been  involved  in 
the  development  of  major  projects,  the 
Environmental  Impact  Statement 
preferred  alternatives  often  change 
between  draft  and  final,  and  that  an 
entirely  new  review  and  analysis 
opportunity  is  dierefore  needed.  Many 
pointed  out  that  the  proposed  rules 
allow  the  Forest  Service  to  grant  itself 
extensions,  and  felt  this  was  unfair, 
since  the  agency  holds  all  the 
information  and  should  be  the  best 
prepared  to  meet  timeliness. 
Respondents  mentioned  that  Forest 
Service  failures  to  meet  timelines  under 
the  current  process  are  causing 
significant  project  delays  and  that  the 
proposed  rule  perpetuates  this  situation. 

Response:  While  this  rule  emphasizes 
dispute  resolution,  it  is  not  intended  to 
take  the  place  of  early  and  continuous 
pubUc  participation  in  the  agency's 
NEPA-based  planning  and 
decisionmaking  process.  If  the  public  is 
concerned  about  National  Forest 
management  matters,  it  has  a 
responsibility  to  woric  with  responsible 
officials  in  the  development  of  various 
environmental  documents  prior  to 
decisions  being  made  that  are  subject  to 
appeal  under  this  rule.  The  final  rule 
retains  the  45-day  filing  period,  with  no 
extension  permitted,  for  those  appealing 
a  decision  on  a  project  or  activity. 
However,  taking  into  consideration  the 
public  comment  the  final  rule  has  been 
modified  to  provide  a  90-day  filing 
period  for  those  appealing  a  decision  on 
a  land  and  resource  management  plan 
approval  significant  amendment  or 
revision,  or  on  programmatic  decisions 
documented  in  a  Record  of  Decision.  It 
should  be  noted  that  the  longer  appeal 
period  does  not  change  the  effective 
date  of  the  decision. 

Additionally,  the  final  rule  has  been 
modified  to  limit  when  the  Forest 
Service  can  grant  itself  time  extensions. 
Reviewing  O^icers  will  be  permitted  to 
extend  the  time  of  the  review  period 
only  to  request  acquire,  and  evaluate 


information  needed  to  clarify  issues,  or 
to  hold  meetings  to  resolve  issues. 

Responding  to  public  concerns  that 
the  new  rule  just  perpetuates  current 
Forest  Service  practice  of  not  following 
timelines,  and  recognizing  as  an  agency 
that  internal  management  must  be 
improved,  a  new  paragraph  has  been 
added  to  clearly  delineate  how  long  the 
process  should  take. 

For  clarity,  and  because  all  these 
changes  deal  with  how  the  appeal 
process  «vill  work.  S  §  217.9  and  217.10 
have  been  combined.  These  sections  are 
recoded  S  217.8  and  retitled  Appeal 
process  sequence.  Section  217.11  is 
recoded  8  217.9  Content  of  a  notice  of 
appeal.  Proposed  paragraph  (b)(7)  would 
have  required  appellants  to  state 
whether  they  had  participated  in 
predecisional  activities.  This  paragraph 
has  been  dropped  fivm  the  final  rule 
because  of  the  confusion  it  caused.  Even 
though  knowing  whether  or  not  an 
appellant  has  participated  in 
predecisional  matters  is  desirable, 
whether  or  not  a  participant  was 
involved  in  predecisional  matters  was 
not  intended  to  be  a  basis  for  dismissal. 
However,  this  was  how  the  public 
interpreted  the  requirement 

To  assist  the  public  in  imderstanding 
the  timeframes  and  sequence  of  steps 
under  the  new  rule,  a  flow  chart  of  the 
process  is  set  out  at  the  end  of  this 
document  as  Appendix  A;  however  it 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

Section  217.12    Requests  to  delay 
implementation  of  a  decision. 

Proposed  Part  217  did  not  permit 
delaying  implementation  of  a  Forest 
plan,  but  provided  for  an  automatic 
delay  of  implementation  of  projects  or 
activities  scheduled  during  pendency  of 
the  review,  upon  request  so  that  a 
meaningful  review  on  the  merits  would 
be  preserved.  The  delay  decisions  were 
not  subject  to  further  discretionary 
review. 

Comments:  Most  of  the  comments 
received  concerned  five  major  themes, 
characterized  as  follows:  (1)  All  parties 
concerned  should  be  notified  of  a  delay 
request  and  the  decision  to  grant  or 
deny  the  request  (2)  "urgent  and 
compelling  need"  should  be  defined, 
preferably  with  examples:  (3)  requests 
to  delay  implementation  should  be 
granted  automatically  except  under 
extraordinary  circumstances:  (4) 
requests  to  delay  should  be  granted  only 
under  extraordinary  circumstances:  and, 
(5)  there  is  a  need  for  clear  and 
comprehensive  guidelines  (standards] 
for  granting  a  delay  request.  Many 
respondents  pointed  to  a  dual  standard 
because  in  36  CFR  Part  251  the  appellant 


has  to  justify  the  request  for  stay  while 
under  36  CFR  Part  217  the  government  is 
required  to  justify  not  granting  a  delay 
request 

Several  respondents  wanted  the 
denial  of  a  delay  request  to  be 
appealable.  Lastly,  many  respondents 
thought  that  the  proposed  provision 
which  excludes  delay  of  Forest  plan 
implementation  meant  that  subsequent 
projects  would  not  be  subject  to  delay, 
and  that  this  was  unacceptable.  And, 
some  respondents  disagreed  with 
quoted  language  from  the  preamble. 
"*  *  *  there  are  not  actions  in  a  forest 
plan  pel  se  that  would  be  immediately 
implementable  and  thus  there  are  no 
actions  to  be  stayed." 

Response:  In  retrospect  the  language 
should  have  stated,  ~*  *  *  there  are 
seldom  any  actions  in  a  forest  plan  per 
se  that  would  be  *  *  *  immediatefy 
implementable,  and  thus  there  are  no 
actions  to  be  stayed  *  *  *".  If  a  site 
specific  project  or  activity  is  authorized 
in  the  forest  plan,  and  which  meets 
NEPA  requirements,  a  delay  should  be 
considered  if  implementation  would 
moot  the  review.  Thus,  the  final 
language  of  the  rule  has  been  modified 
to  make  such  projects  or  activities 
within  a  plan  subject  to  delay  if 
appellants  so  ask. 

It  has  always  been  the  practice  of  the 
agency  to  notify  all  parties  concerned 
about  stay  decisions  (referred  to  in  the 
proposed  rule  as  delay  of 
implementation  requests).  This  will  not 
change  with  new  rules. 

The  automatic  stay  device  in  the 
proposed  rule  was  viewed  as  a  way  to 
preserve  a  meaningful  review  and 
simultaneously  avoid  forcing  a  requester 
to  Court  to  obtain  a  restraining  order. 
But  in  response  to  the  dual  standard 
concerns  for  granting  stays  voiced  by 
respondents,  the  final  rule  provides  that 
stay  requests  will  not  be  automatically 
granted  but  will  be  considered  and  that 
stay  requests  must  include  specific 
reasons  why  the  delay  is  needed.  It  is  on 
this  basis  that  the  Reviewing  Officer 
will  either  grant  or  deny  a  stay. 
Accordingly,  the  "urgent  and 
compelling"  standard  is  no  longer 
necessary  and  has  been  deleted. 

Additionally,  the  term 
"implementation"  in  proposed 
paragraph  (a)  has  been  changed  to  read 
"approval."  it  was  the  intent  of  this 
paragraph  to  preclude  stays  of  plan 
approvals,  but  to  consider  staying 
activities  undertaken  to  implement  the 
plan,  which  as  a  consequence  might 
moot  a  review  if  prematurely 
implemented.  This  change  clarifies  this 
intent. 
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For  consistency  with  providing  two 
levels  of  review  on  District  Ranser 
decisions,  the  final  rule  provides  for 
discretionary  review  of  a  Forest 
Supervisor's  decision  on  a  stay  request. 
And.  consistent  with  other  language 
fihanget  for  clarity  and  understanding, 
the  final  rule  has  been  modified  to  use 
the  term  "stay.** 

This  section  is  receded  i  217.10  and 
retltled  Slays. 

2t7.J3    Review  fih. 

The  proposal  defined  what  consitutes 
the  review  flle  and  specified  how  much 
time  the  Deciding  Officer  would  have  to 
assemble  the  relevant  decision 
documents  and  pertinent  records  and 
transmit  them  to  the  Reviewing  Officer. 
In  contrast  to  the  current  rule,  the 
Deciding  Officer  would  not  be  required 
to  prepare  a  Responsive  Statement. 
Instead,  the  proposal  allowed  the 
Deciding  Officer  to  respond  briefly  to 
issues  raised  in  the  request  for  review 
when  transmitting  the  file  to  the 
Reviewing  Officer. 

Comments:  Respondents  voiced  their 
concerns  abuut  the  elimination  of  the 
Responsive  Statement.  The  most 
frequent  comments  pertained  to  the 
value  of  the  Responsive  Statement  and 
the  reply  thereto  in  "clarifying"  the 
issues  and  in  "justifying"  the  decision  to 
proceed  with  an  action.  The  Responsive 
Statement  is  seen  by  many  as  a  way  to 
foster  dialogue  about  the  rationale  for 
the  decision,  the  meaning  of  special 
terminology  or  technical  matters,  and 
the  intent  of  the  proposed  activity.  Many 
said  that  the  current  requirement  to 
prepare  a  Responsive  Statement  helps 
ensure  that  the  Deciding  Officer 
understands  an  appellant's  position. 

Additionally,  some  respondents 
pointed  out  that  the  responsive 
statement  had  been  eliminated  in  name 
only.  Because  the  Deciding  Officer 
would  be  allowed  briefly  to  respond  to 
issues  In  the  transmittal  letter,  the  letter 
would  be.  in  fact  a  Responsive 
Statement,  and  the  appellant  is  given  no 
opportunity  to  review  or  respond. 

Renponse:  Under  the  current  rule. 
Responsive  Statements  are  being  used 
to  carry  the  burden  of  discussion  and 
lustifying  a  proiect  plan,  or  activity.  The 
intent  of  36  CFR  Part  217  is  to  focus  on 
the  environmental  documentation  and 
decision  document  completed  as  a 
consequence  of  the  planning  and 
dedsioomaking  process,  and  made 
available  to  those  participating  in  the 
decisionmaking  process,  and  to  others 
prior  to  an  appeal  being  filed.  If  the 
decision  document  does  not  "justify"  the 
decisicm  to  proceed  with  an  action,  or 
explain  the  rationale  for  the  decision,  it 
ia  inadequate.  A  Responsive  Statement 


is  not  necessary  for  a  Reviewing  Officer 
to  make  this  determination.  The  purpose 
of  eliminating  the  Responsive  Statement 
la  twofold:  To  expedite  processing  of  an 
appeal  and  to  ensure  that  NEPA-based 
decisions  are  adequately  documented. 
The  result  should  be  better  decision 
documents  that  reflect  environmental 
disclosures  and  explain  management 
action  rationale.  For  these  reasons,  the 
final  rule  does  not  reinstate  the 
requirement  of  a  Responsive  Statement. 
To  prevent  transmittal  letters  from 
becoming  de  facto  Responsive 
Statementa.  the  final  nile  deletes  the 
provision  allowing  the  Deciding  Officer 
to  respond  to  issues  raised  in  the 
request  for  review,  but  retains  the 
requirement  that  the  Deciding  Officer 
identify  where  in  the  documentation 
appella^Vs  issues  are  addressed.  The 
transmittal  letter  wil  be  made  available 
to  appellants  and  intervenors. 

Other  modificatioiM  to  this  section 
include  giving  Deciding  Officers  30  days 
to  transmit  the  record,  instead  of  the 
proposed  21  days.  This  is  because  the 
rule  has  been  modified  to  eliminate  time 
extensions  for  this  purpose,  which  under 
the  current  rule  have  nearly  always 
been  granted  if  requested.  Lastly,  taking 
into  account  other  changes,  the  final  rule 
states  that  the  record  closes  either  when 
the  Deciding  Officer  forwards  the  record 
or  when  intervenors'  comments  are 
received,  which  ever  is  the  latter. 

This  section  is  recoded  and  retitled 
I  217.15  Appeal  record. 

Section  217.14    Authority  of  reviewing 
officer  in  conduct  of  a  review. 

Part  217.  as  proposed,  authorized  the 
Revie%vlng  Officer  to  establish  whatever 
procedures  are  necessary  to  ensure 
orderly  and  expeditious  conduct  of  a 
review.  This  section  retained  the 
provision  of  the  current  rule  at  36  CFR 
211.18  allowing  a  Reviewing  Officer  to 
consolidate  reviews  of  the  same 
decision  or  similar  decisions  Involving 
common  issues  of  fact  or  law.  In  keeping 
with  the  informal  nature  of  the  proposed 
review  process,  the  Reviewing  Officer 
has  the  authority  to  discuss  issues 
related  to  the  review  with  requesters, 
the  Deciding  Officer,  or  those  who 
submit  comments. 

Comments:  Part  217.  as  proposed, 
would  permit  free  and  open 
communication  between  parties  with  no 
requirement  that  these  communications 
be  documented  or  shared.  Because  of 
this,  respondents  raised  the  question  of 
"ex  parte"  communications  in  which  the 
Reviewing  Officer  is  influenced  by  these 
discussions  and  the  requester  Is  not 
informed  about  them.  Most  respondents 
stated  that  the  public  had  a  right  to 
know.  The  comments  frequently  used 


strong  language  to  characterize  this 
feature,  such  as  unfair,  undemocratic, 
prejudicial,  secrecy,  "back  room  deals," 
hiding  information,  etc.  A  few  comments 
reflected  a  fear  that  internal  documents 
would  be  Immune  to  public  review  and 
that  public  participation  would  be 
discouraged. 

One  respondent  suggested  that  for 
purposes  of  issuing  one  decision, 
consolidation  of  appeals  filed  pursuant 
to  Part  251  and  reviews  requested 
pursuant  to  Part  217  should  be 
permitted,  provided,  of  course,  that  both 
involve  the  same  initial  decision. 

Response:  This  section  has  been 
modifled  to  make  it  clear  that  any 
information  sought  by  or  otherwise 
utilized  by  the  Reviewiixg  Officer  must 
be  documented  and  shared  among  and 
between  appellants  and  intervenors 
with  opportunify  afforded  for  comment. 
However,  communications  among  or 
between  the  Deciding  Officer, 
appellants,  or  intervenors  do  not  have  to 
be  documented  and  made  part,  of  the 
record.  Consolidation  of  review  of 
appeals  Hied  under  Parts  217  and  251 
which  involve  the  same  decision  is  not 
permitted,  but  the  rules  make  clear  that 
issuing  only  one  decision  may  be 
appropriate. 

In  addition,  as  discussed  under 
i  217.10.  Reviewing  Officers  will  be 
permitted  to  extend  the  time  of  the 
review  period  only  to  request,  acquire, 
and  evaluate  information  needed  to 
clarify  issues,  or  to  hold  meetings  to 
resolve  issues. 

This  section  is  recoded  as  I  217.13 
and  retitled.  "Reviewing  officer 
authority."  Additionally,  that  portion 
dealing  with  discretionary  review  has 
been  removed  from  this  section  and 
Incorporated  in  S  217.17  Discretionary 
review. 

217.15    Review  decision. 

The  proposal  established  timelines  for 
review  decisions,  30  days  for  project 
decisions  and  90  days  for  LRMFs.  and 
stipulated  that  If  no  decision  is  made 
within  30  days  once  a  decision  is 
accepted  for  discretionary  review,  the 
lower  level  decision  stands. 

Comments:  Several  respondents  felt  it 
was  unfair  to  allow  the  Forest  Service 
twice  the  time  to  issue  a  decision  on  an 
appeal  of  a  Forest  plan  decision  (90 
days]  than  is  allowed  for  an  appellant  to 
read  and  review  the  plan,  gather  data, 
and  prepare  the  request  (45  days). 

As  discussed  in  i  217.8,  many 
respondents  found  the  idea  of 
discretionary  review  unsatisfactory, 
voicing  concerns  that  the  timeframes 
would  force  a  hurried  review,  because 
the  15-day  period  was  insufficient  to 
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exercise  discretion,  and  the  30-day 
second  level  review  period  was  too 
short.  These  respondents  believed  that 
the  appellants  would  be  punished  by 
Forest  Service  procrastination  or 
choosing  to  ignore  the  appeal,  as  the 
lower  level  decision  would  stand  if 
timelines  were  not  met 

Response:  The  QCMlay  timeframe  for  a 
Reviewing  Officer  to  render  a  decision 
on  an  appeal  of  a  Forest  plan  decision  is 
retained  in  the  final  rule.  As  discussed 
under  proposed  {  217.9,  the  time 
available  to  prepare  and  file  an  appeal 
o.'  a  Forest  plan  has  been  modifled. 
Thus,  appellants  of  Forest  plan 
decisions  will  have  the  same  amount  of 
time  to  prepare  their  appeal  as  the 
Reviewing  Officer  has  to  render  a 
decision. 

In  response  to  conunents  that  criteria 
are  needed  to  guide  a  second  level 
Reviewing  Officer  when  deciding 
whether  or  not  to  review  a  lower  level 
appeal  decision,  the  final  rule  has  been 
modified  in  1 217.16  to  explain 
circumstances  under  which  a  Reviewing 
Officer  might  elect  to  exercise 
discretionary  review  of  a  lower 
decision.  For  example,  a  Reviewing 
Officer  would  consider  such  factors  as 
controversy  and  litigation  potential. 

While  the  15-day  period  provided  for 
deciding  whether  to  conduct  a 
discretionary  review  of  the  lower  level 
appeal  or  dismissal  decision  is 
unacceptable  to  some  respondents,  it  Is 
5  days  more  than  currently  provided  at 
the  Chiefs  level  Thus,  it  is  retained  in 
the  final  rule.  However,  a  provision  has 
been  added  to  the  final  rule  stating  that 
if  the  Reviewing  Officer  sends  for  the 
record  at  this  point  the  15-day  time 
period  is  suspended.  The  Deciding 
Officer  has  5  days  to  send  It  forward. 
Upon  receipt  the  higher  level  Reviewing 
Officer  will  have  15  days  to  decide 
whether  to  conduct  a  discretionary 
review.  It  should  be  noted  that  the 
agency  recognizes  that  it  must  improve 
its  Internal  management  of  the  process 
Itself.  This  will  require  strengthening 
management  controls,  including  those  to 
be  instituted  by  the  Forest  Service  to 
assure  that  the  discretionary  review 
process  works  effectively  and  as  it  was 
intended.  These  will  be  issued  as 
amendments  to  Forest  Service  Manual 
1571  and  Forest  Service  Handbook 
1509.12  as  direction  to  Forest  Service 
personnel.  Finally,  the  paragraph  on 
discretionary  review  ha?  been  moved  to 
a  new  section,  §  217.17  Discretionary 
review. 

The  agency  agrees  with  those 
respondents  who  expressed  concern 
about  appellants  being  punished  by 
Forest  Service  procrastination. 
Therefore,  the  provision  for 


automatically  terminating  the 
discretionary  review  after  30  days  has 
been  deleted  and  a  statement  releasing 
appellants  from  the  administrative 
process  has  been  added  in  the  final  rule. 
This  section  is  recoded  as  {  217.16  and 
retitled  "Decision." 

217. 16   Dismissal  without  review  and 
decision. 

The  proposal  specified  the 
circumstances  which  would  allow  the 
dismissal  of  a  review  request  without 
review. 

Comments:  Provision  for  dismissal 
without  review  was  of  considerable 
concern.  Some  respondents  felt  that  the 
reasons  for  dismissal  in  the  proposed 
rule  were  not  clearly  defined  and  that 
they  would  be  interpreted  subjectively, 
or  used  by  the  Forest  Service  to  abuse 
the  process.  Several  respondents 
suggested  that  the  reasons  for  dismissal 
should  be  documented  and  that  the 
decision  to  dismiss  should  be  subject  to 
discretionary  review. 

Response:  The  Forest  Service  agrees. 
As  is  the  current  practice,  the  agency 
will  require  a  Reviewing  Officer  to 
document  the  reasons  for  dismissal  in  a 
decision  letter.  The  omission  of  language 
to  this  effect  in  the  proposed  rule  was  an 
oversight  The  final  rule  has  been 
amended  to  direct  the  Reviewing  Officer 
to  provide  written  notice  of  a  dismissal 
including  an  explanation  of  why  the 
appeal  is  dismissed.  And.  on  the  basis  of 
fairness  and  objectivity  of  review,  the 
final  rule  has  been  modified  to  provide 
discretionary  review  of  dismissal 
decisions.  The  final  language  cross- 
references  new  paragraph  {  217.7(d)  for 
clarification. 

We  beUeve  the  rule  clearly  defines  the 
circumstances  under  which  an  appeal 
will  be  dismissed,  and  no  modification 
is  required. 

This  section  is  recoded  §  217.11  and 
retitled  "Dismissal  without  review." 

Section  217.17   Resolution  of  issues 
during  review. 

The  proposal  made  explicit  the  ability 
of  the  Deciding  Officer  to  negotiate  with 
those  challenging  a  decision  through  the 
review  process,  and  for  Reviewing 
Officer  to«extend  time  for  doing  so.  The 
proposed  rule  also  provided  that 
Deciding  Officers  could  withdraw  their 
Initial  decisions. 

Comments:  Some  respondents  were 
skeptical  about  and  others  opposed  to 
the  concept  of  seeking  issue  resolution 
after  an  appeal  had  been  filed.  They 
were  concerned  about  compromising 
professional  integrity  and  causing  long 
delays  in  projects.  Cithers  were 
concerned  that  the  Forest  Service  would 
use  the  resolution  process  to  suspend 


action  on  an  appeal  while  allowing 
Forest  plan  direction  to  be  implemented. 

Most  of  the  comments  received 
supported  the  idea  of  a  negotiated 
setdement  and  offered  additional 
suggestions.  One  respondent  felt  that  the 
proposal  would  be  strengthened  by 
adding  fi^m  36  CFR  Part  251  the 
mandatory  "invitation  to  meet" 
language  now  required  in  decision 
letters  to  instrument  holders.  Several 
respondents  were  worried  that  the 
extension  of  deadlines  would  be  abused, 
and  unreasonable  delays  would  occur. 
Suggestions  included  adding  a  definite 
time  period  to  accomplish  the 
negotiations;  stipulating  that  the 
requester.  Dedcting  Officer.  Reviewing 
Officer,  and  other  affected  parties  must 
agree  to  any  extension*. 

Additional  concerns  were  expressed 
about  communications  during 
negotiations.  Several  respondents 
suggested  that  all  affected  parties  be 
Invited  to  participate  in  the  negotiations. 
Because  in  the  past  some  respondents 
had  experienced  a  reluctance  from  the 
Forest  Service  to  negotiate,  several 
suggested  that  appellants,  or  even 
Reviewing  Officers,  should  be  able  to 
request  a  negotiation  session,  not  just 
the  Deciding  Officer. 

Response:  The  Forest  Service 
considered  including  the  "invitation  to 
meet"  language  from  pn^NMcd  36  CFR 
Part  251  in  proposed  36  CFR  Part  217. 
However,  it  was  not  included  because 
who  might  appeal  is  not  known  at  the 
time  a  decision  is  recorded.  Instead,  the 
idea  behind  the  "invitation  to  meet" 
proposed  in  36  CFR  Part  251  is  embodied 
in  this  section  and  gives  the  Deciding 
Officer  encouragement  to  meet  with 
appellants  and  intervenors  during  the 
process  to  resolve  issues.  However,  we 
agree  that  extensions  of  time  to  permit 
negotiations  to  occur  should  not  be  open 
ended.  The  final  rule  requires  the 
Reviewring  Officer  to  estabUsh  a 
reasonable  duration.  To  require  all 
parties  to  agree  to  any  extensions  is 
impractical  and  in  many  cases  an 
unlikely  prospect  Some  participants 
may  be  willing  to  work  out  solutions, 
and  this  prospect  is  more  important  than 
requiring  all  parties  to  agree  to 
extensions.  Therefore,  this  condition  is 
not  included  in  the  final  rule.  The 
agency  concurs  with  those  respondents 
expressing  concern  about  overcoming  a 
reluctance  to  negotiate,  lliere  are  some 
Forest  Service  officers  who  prefer  a 
more  structured  appeals  process  rather 
than  an  informal  negotiation  process. 
Therefore,  the  final  rule  language  is 
modified  to  allow  Deciding  Officers. 
Reviewing  Officers,  appellants,  and 
intervenors  to  request  meetings  to 
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raaolvt  iaMiM.  How*v«r,  to  praterva  a 
Reviewinf  OSicar't  indepandcnca  and 
ob|ectiv{ty  thould  Mttlamant  not  occur, 
the  Rnal  niJa  providaa  that  avan  though 
the  Reviewing  OfBoar  may  request  that 
a  meeting  be  nald.  Reviewing  OfFicars 
may  not  participate  in  negotiations  with 
appallanta  and/or  intervenora,  a 
limitation  which  overcomet  problems 
associated  with  ex  parte 
communications. 

This  section  is  recoded  1 217.12.  and 
retitled  ''Resolution  of  issuaa." 

Section  217. 19    Policy  in  event  of 
judicial  proceedings. 

This  section  in  the  proposed  rule 
created  no  new  policy:  it  merely 
articulated  longstanding  practice 
consistent  with  judicial  precedent 
fsvonng  completion  of  the 
administrative  process  prior  to  court 
involvement. 

Comments:  The  comments  on  this 
issue  were  few  but  emphatic. 
Respondents  criticised  the  proposed 
lanfTuage  in  other  parts  of  the  rule  that 
would  limit  the  kind  of  information 
included  in  the  record  or  available  to 
parties  to  the  appeal  La.,  undocumented 
conversationa  or  other  information  not 
shared  with  partiea  to  the  appeal. 
Absent  an  equitable  procedure  for 
sharing  infonnadon.  an  inadequate 
administrative  record  is  the  result. 
Therefore,  exbaoation  of  the 
adminiatraUve  procedurea  in  36  CFR 
Part  217  should  not  be  required  of 
appellanta  as  a  prerequisite  to  direct 
acceaa  to  court  becauae  a  court  would 
not  limit  itaelf  to  an  inadequate 
administrative  record.  Raapoodents  also 
expressed  concern  that  the  Forest 
Service  could  frustrate  appeUants' 
access  to  court  by  delaying 
decisionmaking  through  manipulating 
exianaiona  of  time. 

Retponee:  As  discussed  in  1 217.14. 
the  final  rule  haa  been  modifiad  to  make 
it  clear  that  it  ia  the  information  sot^t 
by  the  Reviewing  Officer  that  must  be 
documented  and  shared  with  ail 
participants  wiUi  opportunity  for 
commant  provided.  The  Forest  Service 
believea  diat  Ihia  clarification  in  the 
final  rule  resolves  the  concern. 
Therefore,  this  sactioo  ia  retained 
Hoivever.  it  haa  been  modified  to  permit 
the  Chief  to  waive  the  policy  on  a  caae- 
by-caae  baaia. 

Caaawi  Owwiiaiil  ea  Piu|iuaad  Ruia  M 
C7R  Part  291 

Much  less  comment  was  raoeivad 
about  this  rule  than  the  propoaal  for  It 
CFR  Part  217.  However,  die  comment 
generally  cenlerad  around  the  same 
mafor  concerns  expressed  about  36  CFR 
Part  217.  and  moat  of  it  appeared  to  be 


from  individnala  and  organisationa  who 
would  BOt  ba  aUgibie  to  ntilixe  diis  rale. 
The  ioUowiog  aanmarises  the  maior 
commants  aad  saggssllnna  received  on 
tha  prapoaad  revisioii  of  38  CFR  Part 
251.  Subpart  C.  and  die  OepartmeBt's 
response  to  these  comment*.  Many 
respondents  felt  that  the  propoaed  rule 
was  hard  to  follow.  Thus,  the  final  rule 
has  been  rearranged  to  more  closely 
follow  the  steps  in  the  ptoceaa.  and  the 
headings  have  been  retitled  to  better 
describe  their  contents.  However, 
comments  are  keyed  to  the  section 
numbers  and  headings  of  the  propoaed 
rule  document. 

Section  251.80    Purpoee  and  ecope. 

The  proposed  rule  asserted  that  it 
establiahed  a  fair  and  deliberate  process 
for  appealing  and  reviewing  written 
decisions  arising  from  the  issuance, 
approval,  and  administration  of  written 
instruments  that  authorize  the 
occupancy  and  uae  of  National  Forest 
System  land. 

Comments:  Those  commenting  on  this 
section  fooised  on  the  unfairness  of  two 
rules.  They  said  it  was  inconsistent  with 
the  tenets  of  dae  process  as  well  as 
unworkable.  They  also  voiced  concerns 
because  it  does  not  provide  for  an 
impartial  fudge.  Others  were  concerned 
becauae  they  already  feel  they  are  in  a 
weak  bargaining  position  with  the 
Forest  Service  uvd  that  this  rule  will 
make  it  worse. 

Response:  The  agency  disagrees  that 
this  nila  is  inconsistent  with  we  tenets 
of  due  process.  In  fact  this  rule  is  a 
structured,  grievance-oriented  rule  that 
providea  the  elements  of  due  process 
that  are  fundamental  to  resolving  issues 
that  arise  from  a  business  or  legal 
relationship  between  the  Forest  Service 
and  an  appellant  It  is  quite  similar  la 
this  respect  to  the  current  rule.  36  CFR 
211.18.  As  pointed  out  in  the  discussion 
of  Options  Considered  in  the  proposfd 
rule  document,  the  agency  considered 
an  independent  board  or  Impartial 
judge.  However,  this  idea  was  refected 
becauae  such  a  formalized  proceas  may 
Intsosify  sdvarsarial  relaUonahips  with 
the  agency.  Such  a  ralationahip  is 
counter  to  the  Forest  Service 
commitment  and  desire  to  tncraass 
communication  and  cooperatiaa  with 
the  public  in  addition,  the  indqwndent 
board  or  (udge  approach  to  appeal 
administratiaa  w«iold  tend  to  erode  the 
agency's  statntory  authority  to 
administer  its  programs  and  to 
supervise,  correct  or  redirect  its 
operations.  Therefore,  the  final  rule 
remains  an  inlamal  administrative 
appeal  procadHra. 

The  final  rale  retains  Uiis  section,  as 
proposed. 


Section  ZSlMt    App/icability  and 
effective  date. 

This  section  woidd  allow  for  the 
continuance  of  appeab  related  to 
written  instruments  that  have  already 
been  brou^t  under  the  current  rale:  36 
CFR  211.18.  36  CFR  228.14.  or  36  CFR 
292.15.  No  comments  were  received.  The 
final  rule  retains  this  section  ss 
proposed;  however,  it  is  recoded  as 
i  251.102. 

Section  251.82    Definitions  and 
terminology. 

This  section  defines  the  terms  used  in 
this  subpart  No  comments  were 
received.  The  final  rule  retains  this 
section  as  proposed,  however,  it  is 
recoded  as  1 251.81. 

Section  251.83    Parties  eligible  to 
participate. 

The  rule  proposed  three  types  of 
parties  eligible  to  participate:  (1) 
Appellants — that  is  a  holder  of  a  written 
instnmient  or  authorization  or  an 
applicant  who  is  applying  for  an 
authorization  in  response  to  s 
solicitation  by  the  Forest  Service:  (2) 
intervenors— other  applicants  for  the 
same  authorization,  or  holders  of  similar 
authorizations  who  have  a  direct 
interest  that  could  be  directly  impacted 
by  the  appeal  decision:  and  (3)  the 
Deciding  Officer. 

Comments:  There  were  many 
comments  voiced  about  eligibility.  Some 
respondents  said  it  was  too  narrow  as  to 
who  was  eligible  because  it  didn't  apply 
to  all  applicants,  and  that  it  prevents 
adjacent  lando«vners  from  appealing 
issuance  of  permits  for  activities  which 
would  have  a  negative  environmental 
impact  on  their  lands.  Some  respondents 
believed  that  States  should  have  an 
opportunity  to  appeal  or  intervene. 
Others  suggested  allowing  groups  to 
intervene  who  supported  either  the 
permittee  or  appellant  or  thoae  who 
would  be  affected  by  the  appeal 
decision. 

Response:  The  limitations  on  who  can 
appeal  and  intervene  are  essential  to 
this  rule,  becauae  it  is  designed  only  to 
resolve  issues  arising  from  a  decision  to 
issue  or  approve,  to  deny  issuance  or 
approval,  or  to  adminiater  an  existing 
authorizatiofL  These  persons  have  a 
business  or  legal  relationahip  with  the 
Forest  Service  by  virtue  of  the 
application  for  or  the  holding  of  a 
written  instrument  and  because  of  that 
relationship  must  have  a  procedure  for 
bringing  and  resolving  grievances. 

Those  who  object  to  the  use  of  the 
lands  or  resources  to  be  covered  by  the 
issuance  of  an  authorization  can  request 
review  of  the  basic  decision  under  36 


CFR  Part  217  if  this  basic  decision 
involves  docxunentation  required  by 
agency  planning  and  environmental 
analysis  procedures.  In  addition,  the 
initial  allocation  decision  made  through 
Forest  level  planning  is  reviewable 
under  36  CFR  Part  217. 

Therefore,  this  section  has  been 
retained  in  its  entirety  and  is  recoded 
§  251.86  and  retitled  Parties. 

Section  251.84    Appealable  decisions. 

This  section  of  the  proposed  nde  lists 
the  written  decisions  arising  from 
specific  types  of  permitted  uses  of 
National  Forest  System  lands  that  can 
be  appealed.  The  decisions  vary  tram 
approval  of  grazing  of  livestock  to 
approvals  of  special  use  permits.  The 
approval  of  plans  of  mining  operations 
pursuant  to  36  CFR  Part  228  and  36  CFR 
292.17  and  292.18  would  be  added  to  the 
list  of  appealable  decisions,  ending 
previous  separate  processes.  It  also 
gives  instractions  for  how  notice  of 
decisions  appealable  under  this  rale  will 
be  given. 

Comments:  Comments  on  this  section 
generally  dealt  with  specific  questions 
on  different  types  of  decisions  and 
whether  or  not  they  were  appealable 
under  this  rale.  For  instance, 
Memorandums  of  Understanding 
(MOU).  purchases  of  forest  lands  under 
16  U.S.C  521o-521i:  decisions  not  to 
proceed  with  exchanges  and 
disapproval  of  surface  use  plans.  Other 
comments  included  questions  about 
which  rule  would  govern  if  a  permit 
action  triggered  a  NEPA  review,  and 
why  notices  of  decision  were  sent  only 
to  applicants  or  holders  and  not  to  other 
National  Forest  users.  One  respondent 
suggested  making  the  list  of  instruments 
non-inclusive  so  that  future  ones  could 
be  included. 

Response:  If  the  decision  on  a  MOU  is 
recorded  through  NEPA  procedures,  the 
decision  is  appealable  under  the 
procedures  outlined  in  36  CFR  Part  217. 
However,  later  action  under  the  MOU 
would  be  appealable  by  the  holder  of  a 
permit  under  36  CFR  Part  251. 

Section  25\M  of  the  proposed  rale 
speaks  to  those  situations  where  a 
decision  could  be  appealed  imder  both 
rules.  An  appellant  eligible  to  appeal 
under  either  rule  must  choose  which 
review  process  will  be  used  and  forfeits 
all  right  to  use  the  other  process. 

Decisions  covered  under  16  U.S.C 
521c-521i  usually  entail  NEPA 
compliance  and.  therefore,  would  be 
appealable  under  36  CFR  Part  217.  We 
agree  that  decisions  not  to  proceed  with 
an  exchange  or  disapproval  of  a  surface 
use  plan  should  also  be  listed.  We  also 
agree  with  the  suggestion  that  the  list  be 
non-inclusive.  The  final  rale  language 


has  been  revised  to  include  both  of 
these  items. 

Because  the  matter  under  appeal  is 
between  the  Forest  Service  and  the 
holder  of  a  permit  or  an  applicant  for  a 
permit  extensive  public  notice 
requirements  are  not  necessary  unless 
the  action  involved  NEPA.  in  which  case 
the  notice  requirements  of  36  CFR  Part 
217  must  be  met  A  new  section  is  added 
to  the  final  rule.  §  251.84  Obtaining 
notice,  and  the  language  about  notice  in 
proposed  §  251.84  has  been  incorporated 
in  diis  new  section.  The  final  rule 
clarifies  that  prompt  notice  is  reqiured. 
Also,  this  section  is  recoded  §  251.82. 

Section  251.85   Decisions  not 
appealable  under  this  subpart 

This  section  excludes  from  appeal  the 
same  decisions  that  are  currently 
excluded  under  36  CFR  211.1&  In 
addition,  it  updates  the  list  to  reflect  the 
enforcement  of  Uniform  Rules  for 
Protection  of  Archaeological  Resources 
at  36  CFR  Part  296.  orders  related  to  36 
CFR  Part  261.  decisions  related  to 
rehabilitation  of  National  Forest  System 
lands  resulting  from  natural 
catastrophes  tf  a  Regional  Forester  or 
the  Chief  gives  notice  in  the  Federal 
Register,  and  decisions  covered  by  36 
CFR  Part  217. 

Comments:  Comments  on  this  section 
generally  addressed  the  exclusion  of 
decisions  related  to  rebabilitaticm  for 
National  Forest  System  lands  resulting 
from  natural  catastrophes.  Some 
respondents  expressed  the  opinion  that 
it  is  unnecessary  to  list  these  as 
exclusions  since  the  Regional  Forester 
or  Chief  would  exclude  them  via  Federal 
Register  notice.  Other  respondents  said 
the  rale  (S  251.850())  was  unclear 
concerning  whidi  liEPh.  decisions  were 
appealable  and  which  were  excluded. 

Response:  The  agency  expects  most 
decisions  restdting  bam  natural 
catastrophes  will  not  be  excluded 
except  under  extraordinary 
circumstances.  In  any  event  a  decision 
to  exclude  does  not  excuse  the  Regional 
Forester  or  Chief  fiom  NEPA  compliance 
on  the  rehabilitation  decision.  A  holder 
of  a  written  instrument  or  an  applicant 
could  appeal  under  36  CFR  Part  251  or 
36  CFR  Part  217  depending  on  how  the 
decision  affecta  them.  Therefore,  it  is 
appropriate  to  have  the  rehabilitation 
exclusion  proviso  in  this  section,  and  the 
final  rule  retains  it 

Paragraph  (k)  refers  to  intermediate 
decisions.  This  exclusion  continues 
current  practice.  Only  the  final  decision, 
as  doctunented  in  a  Record  of  Decision. 
Decision  Notice,  or  Decision  Memo  is 
appealable  under  36  CFR  Part  217. 
except  as  provided  for  at  36  CFR  251.86. 
The  final  rale  retains  this  exclusion. 


This  section  is  recoded  as  i  251.83, 
and  retiUed  Decisions  not  appealable. 

Section  251.86    Election  of  appropriate 
review  procedure. 

This  section  covers  those  instances 
when  a  decision  might  be  appealable 
under  this  rule  as  well  as  reviewable 
under  Part  217.  It  requires  the  appellant 
to  choose  the  appropriate  review 
process,  and  fiuther  advises  diat  an 
appellant  thereby  forfeita  all  right  to  use 
the  other  process  for  that  decision. 

Comments:  Respondents  on  this 
section  questioned  the  likelihood  of  the 
same  decision  being  appealable  and 
reviewable  under  both  rules.  They 
voiced  the  opinion  that  it  just 
complicates  the  process  and  doubted  its 
usefolness.  Others  suggested  permitting 
participation  under  36  CFR  Part  217 
even  if  an  appellant  has  elected  appeal 
under  36  CFR  Part  251. 

Response:  It  is  possible  that  a 
decision  could  be  made  that  is  both 
appealable  imder  this  rule  and 
reviewable  under  36  CFR  Part  217.  but  it 
should  be  a  fairly  rare  circumstance. 
Therefore,  this  procedure  is  necessary.   . 
The  choice  of  formal  or  informal  review 
shotdd  be  the  applicant's  or  instnmient 
holder's  dioice  to  make,  not  the  Forest 
Service's  choice.  However,  the  final  rule 
now  includes  a  provision  for  appellants 
under  this  rule  to  participate  in  a  review 
being  conducted  under  36  CFR  217.6(b). 

The  final  rule  retains  this  section  but 
recodes  it  as  {  251.85,  retided  'Tlectiaa 
of  appeal  process." 

Section  251117   Levels  of  review 
available. 

The  proposed  rule  change  offers  one 
level  of  appeal  but  makes  the  second 
level  of  review  at  the  discretion  of  that 
officer. 

Comments:  Many  respondents 
objected  to  the  concept  of  a  one-level 
appeal  process  in  this  rule  for  the  same 
reasons  outlined  in  the  section 
discussing  the  public  comment  received 
on  36  CFR  Part  217.  Therefore,  the 
discussion  is  not  repeated  here. 

Response:  Similarly,  and  consistent 
with  die  final  rule  at  36  CFR  Part  217, 
the  final  rule  provides  for  a  two-level 
appeal  process  for  decisions  made  at  the 
District  Ranger  level.  However,  second 
level  appeal  of  a  Ranger  Decision  by  the 
Regional  Forester  will  not  be  automatic. 
The  appellant  will  have  to  request  it:  the 
review  will  be  based  solely  on  the 
existing  record  without  any  additional 
submissions;  and,  the  second  level 
decision  will  not  receive  further  review. 

Also  consistent  with  the  changes  at  36 
CFR  Part  217.  dismissal  decisions  will 
be  subject  to  discretionary  review.  A 
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o«w  parafnpii  (d)  was  adtM  in  tlw 
find  rak  to  clarify  this  chanft. 
Tb*  pcovUiofW  detailing  how 
dlacratlonary  rwiaw  will  work  ha«  b««n 
moved  to  ■  new  Mction.  |  2S1.100 
Diecretionary  review,  bringinf  Into  one 
place  all  reference*  to  diacretionary 
review.  In  the  propoeed  nile.  tiieee 
reierencea  were  found  in  ||  KIMT, 
2S1 J0.  2S1Si.  2S1 J7. 2S1 J8.  and  28im 
The  ooaunenta  on  diacretionary  review 
are  fufthar  reaponded  to  under  i  281JQ 
Appeal  decision. 

Section  251.88    Filing  procmturu  and 
timeiinM*. 

The  procedure*  of  thi*  aectioa  are 
different  fron  the  current  rule  in  two 
notable  wey*.  One.  under  the  propoeed 
rule,  an  appellant  would  Ble  an  appeal 
with  the  Reviewing  Officer  instead  of 
the  DecidiiM  Officer.  Second,  the  tiling 
period  which  would  end  48  day*  from 
the  date  of  the  written  decision,  is  not 
extendable,  and  timelinesa  decisions  are 
not  sub|ect  to  sppeaL 

Comamnt*:  Commenta  received  on 
this  section  queatlooed  the  appeal 
period  beginning  on  the  date  the 
decision  is  signed.  They  felt  it  should 
begin  after  the  appellant  receive*  the 
decision.  They  went  on  to  say  that  the 
sgency  should  use  Certified  Mail  to 
eslabliah  thia  date  and  to  eatabllsh 
timely  filing  by  the  appellant  Other 
reapondanta  questioned  whether  it  was 
the  poetmarii  or  receipt  st  the 
designated  office  that  established  timely 
niing. 

Some  respondents  perceived  that  the 
filing  period  had  been  shortened  and 
asserted  that  the  poasibility  for  time 
extensions  must  be  Included  along  with 
extending  the  20-day  period  appellanU 
have  to  reply  to  the  Responsive 
Statement 

Regponte:  The  only  date  the  Forest 
Service  can  control  is  the  date  of  the 
decision.  It  would  be  extremely 
confusing  for  everyone  concerned  to 
have  difMring  date*  should  there  be 
multiple  appeala.  Porthermore.  the 
propoeed  Language  follows  current 
practice.  Usina  Certified  Mail  to 
establish  the  date  does  not  guarantee 
the  perty  will  receive  it  in  a  timely 
manner,  and.  therefore,  the  appeal 
period  might  never  beg^  for  that  party. 
Currant  practloa  by  the  Poraat  Sarvio*  la 
to  send  appeal  related  oorreepondence 
via  certified  mail  within  a  day  of  the 
decision.  The  propoeed  rule  does  not 
preclude  Poreat  officer*  tnm  continuing 
thi*  prectioe.  The  agency  cannot  require 
appellants  to  o*e  certified  mail.  A»  in 
current  prectice.  timely  filing  will  be 
aacertained  by  the  poatmarked  data  If 
the  documents  are  mailed,  or  delivery 
data  if  othats  means  are  used. 


The  proposed  rule  language  provided 
lor  the  same  lensth  of  time  to  file  a  first 
level  eppeal  as  the  current  appeal  rule. 

The  diaaiaaloii  that  follows  on 
I  251Ji  addreaaes  the  concerns  voiced 
on  time  extenaiona. 

nia  aactloa  la  redtlad  TiUng 
ptocedurea."  A  flow  chart  of  the  proceaa 
will  be  set  out  at  the  end  of  this 
document  as  AppcndU  B.  but  It  will  not 
appear  in  the  Code  of  Federal 
Regulationa. 

Section  251.89    Extenu'on  of  time. 

Thia  section  would  give  a  Reviewing 
Officer  the  diacretlon  to  extend  all  time 
lines  e»resaed  in  the  rule  except  the 
time  to  file  a  notice  of  appeal  and  for 
discretionary  reviews  of  appeal 
decisions. 

CommentK  The  only  comment 
received  on  this  section  urged  that 
Inatead  of  granting  time  extensions,  both 
parties  be  placed  oo  a  rigid  time  table.  It 
was  suggested  that  If  the  appellant  fails 
to  meet  any  of  the  time  lines,  the  Forest 
Service  decision  should  stend:  and  if  the 
Forest  Service  fails  to  meet  any  of  the 
time  lines,  the  appellant  should  prevail 
end  the  dedsioa  Im  changed  to  reflect 
the  relief  raqoaatad  In  the  appellant's 
notice  of  appeeL 

Rmponte:  The  agency  believes  there 
are  instance*  involving  written 
instrument  suthorixationa  when 
extenuating  drumsUnces  prevail  and 
extending  the  time  lines  is  necessary 
and  sppropriate.  Therefore,  die  final 
rule  retaina  the  language  from  the 
proposal.  It  is  retitled  Time 
extenstona." 

Section  2S1£0   Notice  of  appeal 
content 

The  propoeed  rule  made  dear  that  the 
appellant  bears  the  burden  of  proof  in 
their  notice  of  appeal  as  to  why  a 
decision  should  be  changed.  It  included 
a  detailed  list  of  information  to  be 
provided  by  the  appellant 

Comments:  Those  commenting  on  this 
section  focused  on  three  sreas  of 
concern.  First  the  fact  that  the 
Statement  of  Reaaons  most  accompany 
the  Notice  of  Appeal  and  the  time 
provided  was  insufficient  to  prepare  all 
this  information:  second,  that  there  is  no 
provisiaa  for  correcting  deficiencies: 
and  last  there  la  no  pivvision  for 
noti^taig  Deciding  Officer*  about  receipt 
of  an  appeal  so  their  praparatioa  of  the 
Reaponsive  Statement  can  begin. 

Reeponee:  Tbe  egency  believea  that 
the  time  provided  ia  adequate.  Moat 
matter*  involving  written  instrument 
wiU  be  relatively  etraight  forwerd  and 
will  not  require  additional  time.  The 
rule*,  as  proposed,  did  not  prohibit 
correcting  deficiencies  or  augmenting 


initial  mbmiaalon*  with  additional 
•ubmissions.  Aa  is  the  current  practice, 
however.  If  additional  Information  is 
submitted  for  the  record.  It  must  be 
shared  with  all  parties  In  a  timely 
manner  that  will  allow  them  time  for 
comment  prior  to  the  record  dosing. 

The  proposed  nile  did  require 
simultaneous  filing  of  an  appeal  with  the 
Dedding  Officer  in  I  251.88.  This 
trigger*  the  Dedding  Officer's 
preparation  of  the  Responsive 
Statement 

The  final  rale  retains  the  proposed 
language:  however,  it  is  retitled 
"Content  of  notice  of  appeal." 

Section  251Jn    Responeire  etatemenL 

The  proposed  rule  retains  the  featiues 
of  the  current  rule  with  regard  to 
responsive  statements.  A  Dedding 
Officer  must  prepare  the  Responsive 
Statement  within  30  days  and  send  to 
the  appellant  a  statement  responding  to 
the  facts,  or  issues  of  law  or  regulation 
alleged  by  an  appellant  A  copy  must 
also  be  sent  to  any  intervenors.  All 
parties  have  20  days  to  reply  to  the 
Responsive  Statement 

Comments:  Those  comments 
addressing  this  section  were  concerned 
with  two  areas.  First  that  only 
permittees  received  a  copy  of  the 
responsive  statement  and  not  the  poblia 
Second,  that  the  20-day  time  period  to 
comment  on  the  responsive  statement  Is 
tied  to  the  postmarked  date  of  the 
responsive  statement  rather  than  the 
day  it  is  received. 

Response:  It  is  fundamental  to  this 
rule  that  parties  to  the  appeal  be 
apprised  of  information  submitted  to  the 
record  and  provided  an  opportunity  to 
reply  to  the  informatioa.  Because  the 
public  is  not  a  party  to  the  appeal  they 
•re  not  entitled  to  receive  a  copy  of  the 
responsive  statement  Thia  Is  consistent 
with  the  cnnent  rule. 

The  only  date  the  Forest  Service  can 
control  is  the  data  it  ia  mailed.  It  is  not 
practicable  to  use  the  receipt  date. 
Therefore,  the  final  rule  retains  the 
propoeed  language.  However,  it  la 
receded  and  retitled.  |  251.0* 
Responsiva  statement 

Section  251JO    Implementation  and 
request  for  stay  of  implementation. 

The  propoeed  rale  allowed 
implementatioa  of  a  decision  under 
appeal  unlesa  a  stay  is  requested  and 
granted.  Thia  aection  incorporates  most 
of  the  content  requirements  of  the 
existii«  rule  for  reqaeating  a  stay. 

Comments:  Then  wera  two  differing 
opinions  expressed  oo  this  aection. 
Some  reapoodenU  feH  that  it  should  be 
deleted  altogether  becauae  moat  stay 
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requests  are  frivoloas  and  used  as  a 
delay  tactic  The  other  respondents 
voiced  the  opinion  that  stays  should  be 
granted  automatically. 

Response:  Decisions  appealable  under 
this  nile  involve  holders  aind  certain 
applicants  who  enjoy  a  business  or  legal 
relationship  with  the  Forest  Service. 
This  provision  is  needed  to  ensure  that 
the  appeal  is  not  mooted  by 
implementation  of  the  dedsion  prior  to 
review  of  the  disputed  deciaioo.  The 
agency  does  not  believe  that  moat  stay 
requesU  filed  pursuant  to  the  currrat 
rule  are  frivolous.  By  their  very  nature,  a 
stay  is  a  delaying  mechanism,  However, 
as  noted  above,  it  is  a  necessary  one. 

The  final  rule  retains  the  Ipupi^ge  as 
proposed  but  combines  this  aection  with 
i  §  251.83  and  251.94.  The  combined 
sections  are  receded  and  retitled  as 
i  251.91  Stays. 

Section  251.93    Ruling  on  stay  requests. 

This  section,  as  proposed,  permita  the 
Reviewing  Officer  to  deny  a  stay  if  the 
dedsion  appealed  is  not  scheduled  to 
take  effect  durii^g  pendency  of  the 
appeal  The  section  also  requires  the 
Reviewing  Officer  to  rule  on  stay 
requests  within  10  calendar  days  from 
receipt  and  also  lists  the  criteria  a 
Reviewing  Officer  shall  consider  in 
ruling  on  stay  requests.  And,  as  is  the 
current  practice,  the  proposed  rule 
required  the  Reviewing  Officer  to  issue 
a  written  dedsion  and  spedfied  the 
content  of  the  dedsion  letter,  depending 
on  the  decision. 

Comments:  llie  oidy  comment  on  this 
section  voiced  concern  diat  (he  language 
in  paragraph  (b)  coidd  expose  the  Forest 
Service  to  charges  of  being  arbitrary. 
Without  elaborating,  the  contention 
appears  to  be  based  on  respondent's 
view  that  |  251.93(b)  gives  blanket 
authority  for  denial  while  f  251.92 
requires  appellanta  to  justify  a  stay 
request 

Response:  The  agency  has  reviewed 
the  proposed  language  and  does  not 
agree  that  parapaph  (b)  could  be 
considered  arbitrary.  It  is  a  signal  to 
appellanta  to  utilize  the  stay  procedures 
judiciously  end  not  to  dog  the  process 
with  meaningless  requests.  As  discussed 
in  the  preafltble  to  the  proposed  rule,  the 
puipoae  of  a  stay  ia  to  delay 
implementation  of  a  decision  under 
appeal  if  harmful  efiiecta  to  the  appellant 
could  occur  during  pendency  of  tiie 
appeal.  It  makea  no  aense  to  process 
paperwork  for  deddons  that  will  not 
take  effect  until  after  the  appeal 
decision  is  rendered.  Thus,  the  final  rule 
modifies  the  proviston  far  denial  of  a 
stay  where  implementation  is  not 
imminent  to  say  diat  the  Reviewing 
Officer  will  not  accept  such  requests. 


And,  for  consistency  with  providing  two  • 
levels  of  review  on  District  Ranger 
dedsiona.  die  final  rule  provides  for 
discretiaDary  review  Of  a  Forest 
Supervisor's  decision  on  a  stay  reqiiest 

"The  final  role  combines  this  section 
with  S  §  251 J2  and  2SIM.  The  combined 
section  is  retitled  "Stays"  and  coded  as 
8  251.9L 

Section  2S1M   Duration  of  and 
changes  to  stay  decisions. 

The  proposed  language  establishes 
that  stays  tvill  remain  in  effect  during 
the  15-day  period  for  detennining 
discretionaiy  review.  Further,  a 
Reviendng  Officer  may  change  a  stay 
dedsion  at  any  time  that  circumstances 
support  a  change.  Petitions  to  change 
will  also  be  accepted.  Stay  decisions  or 
changes  thereto  are  not  appealaUe.  No 
commenta  on  this  section  were  received. 
The  final  rule  retaina  the  language  as 
proposed  but  incorporates  it  in  1 251.91 
Stays. 

Section  251.95    Intervention. 

Under  the  proposed  rale,  intervention 
would  be  limited  to  applicanta  for  or 
holden  of  a  written  instrament  trf  the 
same  or  a  similar  type  that  is  the  subject 
of  or  affected  by  thie  appeal  and  have 
an  interest  that  could  be  directly 
affected  by  an  appeal  dedston. 
Intervenors  would  not  be  aUe  to 
continue  an  appeal  if  the  appellant 
withdraws  the  appeal. 

Comments:  Two  areas  of  concern 
were  surfaced  frvm  those  commenting 
oo  this  section.  Many  respondenta 
believed  that  the  proposal  was  too 
limiting  as  to  who  could  intervene.  Some 
believed  that  anyone  with  an  immediate 
interest  or  affected  by  the  decision 
should  be  allowed  to  intervene.  Other 
respondenta  said  the  proposal  prevented 
organizations  from  intervening  on  bdialf 
of  holders. 

The  other  area  of  concern  was 
continuance  of  an  appeal.  Respondenta 
believed  that  they  have  the  ri^t  to 
continue  an  appcnl  even  if  the  appellant 
withdraws. 

Response:  The  proposed  rule  is 
limited,  by  virtue  of  a  written 
instrument  to  thoae  persons  who  have  a 
business  or  legal  rdationship  with  die 
Forest  Service  that  is  established  by  the 
instrument  It  is.  therefore,  approprtate 
and  necessary  to  limit  the  basis  for 
intervention  in  an  appeal  under  the 
proposed  rale  to  parties  who  have  a 
similar  relationship  that  coold  be 
affected  by  the  disputed  decision,  fai 
many  instances,  the  dedsion  to  grant  or 
to  deny  a  particular  uae  of  lands  or 
resources  under  a  written  instrument 
may  be  preceded  by  environmental 
analyns  and  docomented  pursuant  to 


agency  planning  and  deciston  making 
procedures  (38  CFR  Part  219  and  40  CFR 
Parte  1500  through  1506  and  associated 
implementing  regulations). 
Consequendy,  the  general  public  has 
opportunity  at  this  point  to  appeal  under 
36CFRPart217. 

Since  an  intervener  would  not  be  a 
party  to  an  appeal  unless  an  appellant 
had  appealed,  it  is  only  logical  that  there 
is  no  further  standing  for  an  intervener 
to  carry  on  an  appesd  mooted  by 
withdrawal  Intervenors  are  defined  as 
those  having  an  interest  that  could  be 
directly  affected  by  the  dedsion  on  die 
appeal  tf  there  is  no  appeal  dedsion 
because  the  appeal  is  withdrawn,  there 
is  no  effect  on  die  intervener. 

Therefore,  die  final  rule  retains  the 
language  proposed.  The  section  is 
recoded  §  251.96. 

Section  2S1£6   Oral  presentations. 

The  proposed  rule  established  the 
purpose  of  the  oral  presentation  and 
that  they  can  be  held  either  in  person  or 
by  phone.  A  request  for  an  oral 
presentation  that  accompanies  a  notice 
of  appeal  would  be  granted 
automaticaUy;  requesta  received  later 
would  also  be  considered  but  the 
dedsion  to  grant  the  request  would  be 
discretionary.  Decisions  on  oral 
presentation  requesta  would  not  be 
appealable. 

Appellant  and  intervenors  must  bear 
any  expense  in  attending  an  oral 
presentation.  And.  the  presentation  may 
be  open  to  public  attendance,  but  to 
partidpation.  at  the  Reviewing  Officer'a 
discretion. 

Comments:  Respondenta  on  this 
section  voiced  a  concera  that  parties 
must  bear  any  e}q>ense  of  partidpation. 
Some  suggested  that  the  oral 
presentation  should  take  place  as  close 
to  the  site  involved  as  poaaible  while 
others  suggested  making  oral 
presentations  discretionary. 

Respondenta  also  found  unacceptable 
the  option  for  public  attendance  at  the 
oral  presentation. 

Response:  While  the  agency  is 
sympathetic  the  Government  cannot 
assume  costa  for  dther  conference  calls 
or  transportation  assodated  with  an 
oral  presentation,  except  on  ita  own 
behalf.  Neither  is  the  Forest  Service 
required  to  arrange  an  oral  preaentation 
at  a  location  or  in  a  manner  that  is 
disadvantageoos  to  the  Government 
Moreover,  fte  popoaal  is  consistent 
with  carrent  practice. 

Practice  under  the  cnnent  rule  usually 
limito  attendance  to  die  parties  involved 
in  the  appeal  however,  members  of  the 
general  public  sometimes  request  and 
reodve,  permission  to  attend  at  the 
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discratioa  of  the  Reviewing  Officer.  Ttie 
propoeal  incorporated  this  policy. 
Because  the  appeal  proceee  is  an  open 
proceaa,  this  provision  is  retained  in  the 
final  rule.  The  remainder  of  this  section 
is  also  retained  without  change  in  the 
final  rulr.  however,  the  section  is 
receded  1 2S1.97. 

Section  251.97   Authority  of  reviewing 
officer  in  conduct  of  appeal. 

This  section  would  authorixe  the 
Reviewing  OfRcer  to  establish  whatever 
procedures  are  necessary  to  ensure  an 
orderly,  expeditious,  and  fair  conduct  of 
an  appeal  Such  procedural  matters 
would  not  be  sub)ect  to  appeal  and 
further  review.  The  propoeal  retains  the 
current  provision  allowing  a  Reviewing 
Office  to  consolidate  appeals.  The 
proposed  rule  also  makes  clear  that  the 
Reviewing  Officer  may  ask  for 
additional  information  from  any  party  to 
an  appeal  but  all  parties  must  be 
notined  of  the  request  and  receive 
copies  of  any  information  supplied.  This 
section  stipidates  that  an  appeal  of  a 
Chiefs  initial  decision  conducted  by  the 
Secretary  would  be  subject  to  the  same 
rules  and  procedures  applicable  to  all 
other  first  level  appeals.  This  section 
also  addresses  procedures  applicable  to 
conduct  of  discretionary  reviews. 

Comments:  Respondents  commented 
on  two  segments  of  this  section: 
consolidation,  and  acquiring  additional 
information.  Most  respondents 
commenting  on  consolidation  were 
concerned  with  having  no  recourse  to 
opposing  consolidation.  One  respondent 
suggested  that  this  section  provide  for 
consolidation  of  appeals/reviews 
proceeding  simultaneously  under  Parts 
2S1  and  217.  Others  suggested  that 
appellants  should  also  be  able  to 
request  consolidation. 

Some  respondents  suggested  that  any 
additional  information  sought  by  the 
Reviewing  Officer  should  be  limited  to 
information  existing  at  the  time  of  the 
initial  decision.  Other  respondents 
commented  that  if  adequate 
documentation  did  not  exist  for  the 
original  decision  when  it  was  made,  the 
decision  should  be  canceled  rather  than 
seeking  additional  information.  Some 
respondents  also  expressed  confusion 
about  requirements  for  sharing  acquired 
information. 

Retponee:  As  is  the  practice  currently, 
appellants  may  register  their  opposition 
to  oonsoUdatioa.  Experience  shows 
consolidation  of  multiple  appeals  of  the 
same  or  similar  decision  is  a  useful 
procedure  to  simplify  paperwork.  And. 
the  propoeed  language  follows  a 
longstanding  practice  currently 
permitted  by  the  present  rule. 
AppeUanIs  are  seldom  in  a  position  to 


know  when  consolidation  is 
appropriate.  However,  incorporating  the 
results  of  s  separate  review  of  the  same 
decision  under  Part  217  and  an  appeal 
under  Part  251  into  one  decision  is  a 
good  idea.  As  discussed  in  the 
corresponding  section  of  Part  217.  the 
final  rule  has  been  modified  to  permit 
this  at  the  discretion  of  the  Reviewing 
Officer. 

The  provision  for  acquiring  additional 
information  does  not  imply  that  the 
Reviewing  Officer  could  seek 
information  that  was  not  available  to 
the  Deddi^i  Officer  when  the  decision 
was  made.  The  final  rule  clarifies  that 
additional  information  sought  by  the 
Revie«ving  Officer  is  soMy  for  clarifying 
issues. 

This  section  is  recoded  as  1 251.96 
and  retitled  "Authority  of  Reviewing 
Officer."  Additionally,  the  portions 
discussing  discretionary  review  have 
been  incorporated  into  a  new  section 
devoted  exclusively  to  discretionary 
review  at  1 2S1.10a 

Section  251M   Appeal  record. 

This  section  defines  what  constitutes 
the  appeal  record  at  both  the  fint  level 
and  uscretionary  level  of  review. 
Additionally,  this  section  prohibits 
reopening  the  record  at  the  discretionary 
level  except  when  the  Secretary  reviews 
an  initial  decision  of  the  Chief. 

Comments:  The  respondents  to  this 
section  questioned  whether  the  record 
would  be  available  and  all  actions 
documented. 

Response:  The  proposed  rule  language 
makes  clear  that  the  appeal  record  is 
open  to  the  public  throv^KHit  the 
appeal  Further,  it  details  what  the 
record  should  contain. 

The  final  rule  retains  the  language  as 
proposed.  However,  the  paragraph 
discussing  discretionary  review  is 
moved  to  the  new  separate  1 251.100. 

Section  251 M   Appeal  decision. 

The  proposed  rule  provided 
information  to  the  Reviewing  Officer  on 
the  nature  of  the  decision  to  be  rendered 
and  continued  the  30-day  timeframe 
from  closure  of  the  record  for  rendering 
a  decision  on  the  appeal  This  section 
also  set  a  30-day  period  for  rendering  a 
decision  if  discretionary  review  is 
exercised. 

Comments:  Respondents  to  this 
section  expressed  concern  about 
discretionary  review.  Some  respondents 
believe  that  it  gives  the  reviewer  an 
easy  way  out  and  is  not  responsive  to 
public  concerns.  Further,  some 
respondents  objected  to  decisions  being 
made  on  whether  or  not  to  exercise 
discretionary  review  without 
explanation  being  provided  to  parties. 


Some  respondents  suggested  that  an 
extension  clause  be  added  to  extend  the 
30-day  discretionary  review  period  by 
IS  days  on  a  priority  basis.  Other 
respondents  suggested  that  appellants 
be  given  an  opportimity  to  waive  the 
discretionary  review. 

There  were  also  some  respondents 
who  objected  to  decisions  on  the  merits 
being  made  vvithout  being  given  an 
answer.  A  few  respondents  objected  to 
the  Forest  Service  being  able  to  grant 
itself  additional  time  to  render  the 
decision. 

Response:  The  agency  would  not 
expect  a  Reviewring  Officer  to  escape 
re\iew  by  letting  time  expire.  As 
discussed  in  Part  217.  while  the  IS-day 
period  provided  for  deciding  whether  to 
conduct  a  discretionary  review  of  the 
lower  level  appeal  or  msmissal  decision 
is  unacceptable  to  some  respondents,  it 
is  5  days  more  than  currenUy  provided 
at  the  Chiefs  level  Thus,  it  is  retained 
in  the  final  rule.  However,  a  provision 
has  been  added  to  the  final  rule  stating 
that  if  the  Reviewing  Officer  sends  for 
the  record  at  this  point  tfie  15-day  time 
period  is  suspended.  The  Deciding 
Officer  has  5  days  to  send  it  forward. 
Upon  receipt,  the  hi^ier  level  Reviewing 
Officer  will  have  IS  days  to  decide 
whether  to  conduct  a  discretionary 
review,  it  should  be  noted  that  the 
agency  recognizes  that  it  must  improve 
its  internal  management  of  the  process 
itself.  TUs  will  require  strengthening 
management  controls,  including  those  to 
be  instituted  by  the  Forest  Service  to 
assure  that  the  discretionary  review 
process  works  effectively  and  as  it  was 
intended.  These  will  be  issued  as 
amendments  to  Forest  Service  Manual 
1571  and  Forest  Service  Handbook 
1500.12  as  direction  to  Forest  Service 
personnel  While  the  suggestion  for 
waiver  of  the  discretionary  review  by 
the  appellant  has  merit,  it  increases  the 
paperwork  involved  Requesting  waiver 
is  not  prohibited,  so  appellants  have  this 
option  should  they  wish  to  use  it  If. 
under  the  current  rule  the  Secretary 
chooses  not  to  exercise  discretionary 
review,  no  explanation  of  this  decision 
is  required  or  given.  The  final  rule 
continues  this  practice,  but  appellants 
will  be  notified.  This  paragraph  of  this 
section  has  been  moved  and 
incorporated  in  the  new  section  devoted 
to  discretionary  review. 

Consistent  «vith  changes  in  Part  217. 
the  provision  for  automatically 
terminating  the  discretionary  review 
after  30  days  has  been  deleted  and  a 
statement  releasing  appellants  from  the 
administrative  process  has  been  added 
in  the  final  rule.  The  final  rule  also 
includes  general  criteria  for  the 


Reviewing  Officer  to  consider  when 
contemplating  discretkiaary  review.  For 
example,  controversy  surrounding  the 
decision  and  potential  for  litigation. 

The  agency  noted  that  the  proposed 
rule  is  nnnfiiaing  about  what  constitutes 
"issuing"  an  appeal  decision.  Therefore, 
the  final  rule  clarifies  this  point  and 
stipulates  that  it  will  be  mailed. 

As  explained  under  f  251.80,  the 
agency  believes  there  are  instances 
involving  written  instrument 
authorizations  when  time  extensions  are 
necessary.  For  example,  when  a 
permittee  must  assemble  records  that 
are  not  readily  available.  Moreover,  the 
provision  for  requesting  a  time 
extension  does  apply  to  both  the  agency 
and  the  appeOant  llierefore.  the  fLnal 
rule  retains  this  provision. 

The  remaining  sections  on  dismissal 
(1 251.100),  resolution  of  issues 
If  251.101),  and  judicial  proceedings 
({  251.102).  did  not  receive  specific 
comments.  However,  for  consistency 
with  the  final  rule  at  38  CFR  217.11,  and 
in  response  to  comment  on  the  proposal 
at  36  CFR  217.16.  the  provision  on 
dismissal  is  modified  to  provide  that 
dismissal  decisions  are  subject  to 
discretionary  review  at  the  next  hi{^er 
administrative  level  is  cross-referenced 
to  new  paragraph  1 2SU7td),  and  is 
recoded  1 251.92  fai  the  final  rule. 
Resolution  of  Issues  is  recoded  at 
(  251.93.  and  Policy  in  event  of  jotfidal 
proceedings  is  recoded  at  §  251.101  and 
modified  similar  to  f  217.17  to  permit  the 
exhaustion  poKcy  to  be  waived  by  the 
Chief. 

Full  attention  has  been  given  to  the 
comments  received  in  preparing  these 
final  regulations.  Therefore,  the  agency 
is  adopting  as  a  final  rule,  36  CFR  Part 
251.  Subpart  C  and  36  CFR  Part  217.  vrith 
the  changes  discussed  in  this  preamble 
and  with  the  necessary  conforming 
amendments  to  Parts  211  and  228  which 
are  adopted  without  change  from  the 
proposed  rule.  In  addition,  the  final  rule 
contains  a  conforming  amendment  to  the 
rules  in  Part  292.  Subpart  C.  to  make 
clear  that  appeals  of  decisions  related  to 
the  standards  for  use,  subdivision,  and 
development  of  privatety  owned 
property  within  the  boundaries  of  the 
Sawtooth  National  Recreation  Area  are 
subject  to  the  final  rules  at  36  CFR  Part 
251. 

Regulaloty  In|Mct 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  been  determined  that  Uiis  is  not  a 
major  rule.  The  rule  will  not  have  an 
effect  of  $100  million  or  man  on  the 
economy,  substantially  increase  prices 
or  costs  for  consumers,  industry,  or 


State  or  local  governments,  nor 
adversely  affect  competition, 
employment,  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  maricets. 

Moreover,  this  proposed  rale  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.),  and 
it  has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Euvumuiieulal  UBpacI 

Based  on  both  experience  and 
environmoital  analysis,  this  final  rule 
would  not  have  a  significant  effect  on 
the  human  environment  individnally  or 
cumulatively.  Therefore,  it  is 
categorically  exdnded  frtm 
documentation  in  an  environmental 
assessment  or  an  enviroiunaital  impact 
statement  (40  CFR  1508.4). 

Coolrallnig  PaparwiKk  Budaiis  oo  dw 
Public 

This  rule  does  not  contain  any 
reconflceepiiig  or  reporting  requirements 
or  other  ii^ormation  collection 
requirements  as  defined  in  5  CFR  Part 
1320  and  therefore  imposes  no 
paperwork  burden  on  the  public. 

lists  of  Subjects 

36CFRftift211 
Administrative  practice  and 
procedure.  National  forests. 
36CFnPiaTt22e 
Environmental  protection.  Mines, 
National  forests.  Public  lands — 
mineral  resources,  Public  lands — 
ri^ts-of-way.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds,  WUdemess. 
36  CFR  Part  251 
Administrative  practice  and 
procedure.  Electric  power,  Nati<Hial 
forests.  Public  lands — right-of-way. 
Reporting  and  recordkeeping 
requirements.  Water  resources. 
36CFRPart292 
Recreation  and  recreation  uses. 
Therefore,  for  the  reasons  set  forth 
above.  Title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  21 1    APyiNISTRATION 
[AMENOEO] 

1.  The  authority  citation  for  Part  211 
would  continue  to  read  as  follows: 

Auttnrity:  30  SUt  35.  as  amended,  tec  1. 
33  Stat.  628  (16  US.C  SSt.  472). 


ifAMndad] 


Z.  Add  a  new  paragraph  (o)  to  f  211.16 
to  read  as  follows: 


f  211.16   Appeal  el 


(o)  Applicability  and  effective  date. 
The  procedures  oi  this  section  shall  not 
apply  to  any  appeal  received  after 
February  22. 1980. 

3.  Amend  paragraph  (s)  of  i  211.18  bf 
adding  a  sentence  to  the  ad  of  the 
paragraph  as  foUowK 


{211.18    Appeal  of 


of  forest 


(s)  *  *  *  The  procedures  of  diis 
section  shall  not  apply  to  any  request  to 
appeal  filed  after  February  22, 198B. 

4.  Add  a  new  Part  217  to  read  as 
follows: 

PART  217    REQUESTIMQ  REVCW  OF 
NATIONAL  FOREST 


Sac. 

217.1  Purpose  and  SGtqte. 

217.2  Definitions. 

217.S    Dedsioiu  sobiect  to  appeal. 
217.4    DeasioBB  not  subject  to  appeu. 
n7.5    Giving  notioe  of  deciaioaBS«l>iect  to 

appeal 
217j6    PaiticipaBls. 

217.7  Levds  of  appeal 

217.8  Appeal  process  sequence. 
217JI    Content  of  a  notioe  of  appeal 

217.10  Stays. 

217.11  Dismissal  without  review. 

217.12  Resolution  of  issues. 

217.13  Reviewing  officer  audiority. 

217.14  Intervention. 

217.15  Appeal  record. 
217.18    Oedsioa. 

217.17  Discretionaty  review. 

217.18  Pobcy  in  event  of  Judicial 
proceeding*. 

Z17.19    Applicability  and  effective  date. 
Authority:  16  USXL  551. 472. 


5217.1 

(a)  This  subpart  provides  a  process  by 
which  a  person  or  organization 
interested  in  the  management  of  the 
National  Forest  System  may  obtain 
review  of  an  intended  action  by  a  higher 
level  official.  These  rules  establish  who 
may  appeal  planned  actions,  the  kind  of 
decisions  that  may  be  appealed,  the 
responsibilities  of  the  participants  in  an 
appeal  and  the  procedures  that  apply. 

(b)  The  process  established  in  this 
part  constitutes  the  final  administrative 
opportunity  for  the  public  to  influence 
National  Forest  System  decisionmaking 
prior  to  implementation  of  various 
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decisions.  Th«  rules  of  this  subpart 
complement,  but  do  not  replace, 
numerous  opportunities  to  participate  in 
and  influence  agency  decisionmaking 
provided  pursuant  to  the  National 
Environmental  PoUcy  Act  of  IMB 
(NEPA).  and  the  associated 

implementing  regulatioos  and 
procedures  in  40  C7R  Parts  1500  through 

1506. 36  CFR  Parts  »6  and  Z19,  Forest 
Service  Manual  Chapters  1920  and  lOSa 
and  Forest  Service  Handbooks  1908.12 
and  190e.lS.  The  rules  do  not  provide  an 
adfudication,  grievance-oriented 
pnx»ss.  Rather,  they  provide  an 
expeditious,  objective  review  of  NKPA 
derived  decisions  by  an  official  at  the 
next  administrative  level 


1217.2 

For  the  purposes  of  this  part— 
"Appellant"  is  the  term  used  to  refer 
to  a  person  or  organixation  (or  an 
authorized  agent  or  representative 
acting  on  their  behalf)  flling  a  notice  of 
appeal  under  this  part 

"Deciding  Officer"  means  the  Forest 
Service  line  officer  who  has  the 
delegated  authority  and  responsibility  to 
make  the  decision  being  questioned 
under  these  rules. 

"Decision  document"  means  a  written 
document  that  a  Deciding  Officer  signs 
to  execute  a  decision  subject  to  review 
under  this  part  Spadfically  a  Record  of 
Decision,  a  Decision  Notice,  or  Decision 
Memo. 

"Decision  documentation"  refers  to 
the  decision  document  and  all  relevant 
environmental  and  other  analysis 
documentation  on  which  the  Deciding 
Officer  based  a  decision  that  is  at  issue 
under  the  rules  of  this  part.  Decision 
documentation  includes,  but  is  not 
limited  ta  a  project  file  for  proposed 
actions  categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  Impact 
statement,  environmental  assessments. 
Hndlngs  of  no  significant  Impact, 
environmental  impact  statements,  land 
and  resource  management  plans, 
regional  guides,  documents  incorporated 
by  reference  in  any  of  the  preceding 
documenia.  and  drafts  of  these 
documents  released  for  public  review 
and  comment. 

"Decision  Memo"  is  a  concise 
memorandum  to  the  files  signed  by  a 
Deciding  OfTicer  recording  a  decision  to 
take  or  implement  an  action  that  has 
been  categorically  excluded  from 
documentation  in  either  an 
environmental  assessment  or 
environmental  impact  statement  (40  CFR 
1S06.4). 

"Decision  Notice"  means  the  written 
document  signed  by  a  Deciding  Officer 
when  the  decision  ws  preceded  by 


preparation  of  an  enviroiunental 
asMssment  (40  CFR  lSOe.9). 

"Dedsioo  review"  or  "review"  to  tha 
term  used  to  refer  to  the  process 
provided  in  this  part  by  which  a  higher 
level  officer  reviews  a  decision  of  a 
subordinate  officer  in  response  to  a 
notice  of  appeal 

"Forest  Service  line  ofBcer".  The 
Chief  of  tha  Forest  Service  or  a  Forest 
Service  official  who  serves  in  a  direct 
line  of  command  from  the  Chief  and 
who  has  the  delegated  authority  to  make 
and  execute  decisions  under  this 
subpart  Specifically,  for  the  purposes  of 
this  subpart,  a  Forest  Service  employee 
who  holds  one  of  the  following  offices 
and  titles:  District  Ranger,  Forest 
Supervisor.  Deputy  Forest  Supervisor. 
Regional  Forester.  Deputy  Regional 
Forester.  Deputy  Chief.  Associate 
Deputy  Chief.  Associate  Chief,  or  the 
Chief  of  the  Forest  Service. 

"Intervenor"  is  an  individual  who.  or 
organization  that  is  interested  in  or 
potentially  affected  by  a  decision  under 
appeal  pursuant  to  this  part,  who  has 
made  a  timely  request  to  intervene  In 
that  appeal 

"Notice  of  appeal"  is  the  written 
document  filed  with  a  Reviewing  Officer 
by  one  who  objects  to  a  decision 
covered  by  this  part  and  who  requests 
review  by  the  next  higher  line  officer. 

"PartlclpanU"  include  appellants. 
Intervenors.  the  Deciding  Officer,  and 
the  Reviewing  Officer. 

"Record  of  Decision"  is  the  document 
signed  by  a  Deciding  Officer  recording  a 
decision  that  was  preceded  by 
preparation  of  an  environmental  impact 
sUtement  (40  CFR  1506.2). 

"Reviewing  Officer"  is  the  line  officer 
one  administrative  level  higher  than  the 
Deciding  Officer  or.  in  the  case  of  a 
discretionary  review,  one  level  higher 
than  the  Una  officer  who  issued  a  first- 
level  appeal  dedsioo. 


plans,  guides,  and  other  environmental 
documents  are  not  appealable  until 
issuance  of  decision  documents. 

(2)  Forestry  research  and  State  and 
private  forestry  programs  and  activity 
decisions  are  subject  to  appeal  under 
this  part,  if  a  specific  decision  is 
doctunented  pursuant  to  paragraph 
(a)(1)  of  this  section,  and  would  be 
carried  out  directly  on  National  Forest 
System  lands. 

(b)  Decisions  subject  to  appeal  under 
this  part  Include,  but  are  not  limited  to: 

(1)  Approval  amendment  and 
revision  of  a  forest  land  and  resource 
management  plan  prepared  pursuant  to 
36  CFR  Part  2ia 

(2)  Approval,  and  amendment  of  a 
regional  guide  for  forest  plaiming 
prepared  pursuant  to  36  CFR  219.8. 

(3)  Other  projecU  and  activities  for 
which  decision  documents  are  prepared, 
such  as  timber  sales,  road  and  facility 
construction,  range  management  and 
improvements,  wildlife  and  fisheries 
habitat  improvement  measures,  forest 
pest  management  activities,  removal  of 
certain  minerals  or  mineral  materials, 
land  exchanges  and  acquisitions,  and 
establishment  or  expansion  of  winter 
sports  or  other  special  recreation  sites. 

(c)  Decisions  on  any  of  the  matters 
listed  in  this  section  made  by  an 
authorized  subordinate  Forest  Service 
staff  officer  acting  within  delegated 
authority  are  considered  to  be  decisions 
of  the  Forest  Service  line  officer  to 
whom  the  subordinate  employee 
reports. 
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|tl7.S   DacWoiwauNeetto 

(a)  Except  as  provided  in  |  217.4  of 
this  part  written  decisions  governing 
plans,  projects,  and  activities  to  be 
carried  out  on  the  National  Forest 
System  that  result  from  analysis, 
documentation,  and  other  requirements 
of  the  National  Environmental  Policy 
Act  and  the  National  Forest 
Management  Act  and  the  Implementing 
regulations,  policies,  and  procedures  an 
subject  to  appeal  under  this  part. 

(1)  Only  (Ufdsions  documented  in  a 
Decision  Memo.  Decision  Notice,  or  a 
Record  of  Dedsioo  are  subject  to  appeal 
under  this  part.  Preliminary  planning 
dedsions  or  preliminary  dedsions  as  to 
National  Environmental  Policy  Ad  or 
National  Forest  Management  Ad 
processes  made  prior  to  release  of  final 


1217.4   Dadilonanolaablaettoi 

(a)  The  following  dedsions  are  not 
subject  to  appeal  under  this  part 

(1)  Dedsions  appealable  to  the 
Agriculture  Board  of  Contract  Appeals. 
U.S.  Department  of  Agriculture,  under  7 
CFR  Part  24. 

(2)  Dedsions  involving  Freeedom  of 
Information  Ad  denials  under  7  CFR 
Part  1  or  Privacy  Ad  determinations 
under  7  CFR  1.116. 

(3)  Decisions  for  whidi  the 
jurisdiction  of  another  Govenunent 
agency  or  the  Comptroller  General 
supercedes  that  of  the  Department  of 
Agriculture. 

(4)  Recommendations  of  Forest 
Service  line  officers  to  higher  ranking 
Forest  Service  or  Departmental  officers 
or  to  other  entities  having  final  authority 
to  implement  the  recommendation  in 
question. 

(5)  Decisions  appealable  under 
separate  administrative  proceedings, 
induding.  but  not  limited  to.  those  under 
36  CFR  223.117.  Administration  of 
Cooperative  or  Federal  Sustained  Yield 
Units;  7  CFR  21.101  Eligibility  for 


Relocation  Payment  or  Amount;  and  4 
CFR  Part  21.  Bid  Protests. 

(6)  Dedsioiu  pursuant  to  Office  of 
Management  and  Budget  Circular  A-76, 
Performance  of  Commerdal  Activities. 

(7)  Decisions  concerning  contracts 
under  the  Federal  Property  and 
Administration  Services  Act  of  1949,  as 
amended. 

(8)  Dedsions  covered  by  the  Contract 
Disputes  Ad. 

(9)  Decisions  involving  Agency 
personnel  matters. 

(10)  Dedsions  where  relief  sought  is 
refomfation  of  a  contrad  or  award  of 
monetary  damages. 

(11)  Dedsions  related  to  rehabilitation 
of  National  Forest  System  lands  and 
recovery  of  forest  resources  resulting 
from  natural  disasten  or  other  natural 
phenomena  such  as  wildfires,  severe 
wind,  earthquakes,  and  flooding  when 
the  Regional  Forester  or.  in  situations  of 
national  significance,  the  Chief  of  the 
Forest  Service  determines  and  gives 
notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  dedsions 
from  review  under  this  part 

(12)  Decisions  embodied  in 
rulemaking  promulgated  in  accordance 
with  the  Administrative  Procedure  Ad 
(5  U.S.C  551  et  seq.)  or  in  polides  and 
procedures  issued  in  the  Forest  Service 
Manual  and  handbooks  (36  CFR  Parts 
200  and  216). 

(13)  Dedsions  imposing  penalties  for 
archaeological  violations  under  36  CFR 
296.15  or  to  issue  order  or  violations  of 
prohibitions  and  ordera  under  36  CFR 
Part  261. 

(14)  Decisions  solely  affecting  the 
business  relationship  between  the 
Forest  Service  and  applicants  for  or 
holders  of  written  instruments  regarding 
occupancy  and  use  of  National  Forest 
System  lands  except  as  provided  for  at 
36  CFR  251.62. 

(b)  In  addition  to  dedsions  exduded 
from  appeal  by  paragraph  (a)  of  this 
section,  the  Forest  Service  shall  not 
accept  any  notice  of  appeal  on 
subsequent  implementing  actions  that 
result  from  the  initial  decision  subject  to 
review  under  this  part  as  defined  at 
i  217.3(b)(3).  For  example,  an  initial 
decision  to  offer  a  timber  sale  is 
appealable  under  this  part  subsequent 
actions  to  advertise  or  award  that  sale 
are  not  appealable  under  this  part  A 
subsequent  implementing  decision  that 
is  documented  in  a  new  decision 
document  would  be  subject  to  appeal 
under  this  part. 

I217J    QMng  neOce  of  dedsions  subfect 
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document  (S  217.3(a)(1))  to  those  who.  in 
writing,  have  requested  it  and  to  those 
>^ho  are  known  to  have  partidpated  in 
the  decisionmaking  process. 

(b)  In  addition  to  die  notice  required 
by  paragraph  (a)  of  this  section,  the 
Deciding  Officer  shall  promptly  publish 
a  notice  in  the  Federal  Register  about 
dedsions  that  are  considered  to  have 
effects  of  national  concern,  including 
those  types  of  dedsions  of  national 
concern  made  by  the  Chief  that  are 
subject  to  review  under  this  part. 

(c)  Responsible  offidals  may  provide 
other  forms  of  notice,  induding  legal 
notice  in  newspapera  of  general 
circulation,  as  provided  for  in  40  CFR 
1506.6.  Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act 


§217.6 

(a)  Other  than  Forest  Service 
employees,  any  person  or  any  non- 
Federal  organization  or  entity  may 
challenge  a  dedsion  covered  by  this 
part  and  request  a  review  by  the  Forest 
Service  line  officer  at  the  next 
administrative  level 

(b)  An  intervenor  as  defined  in  §  217.2 
of  the  subpart 


(a)  For  dedsions  subject  to  appeal 
under  this  part  Decidiiig  Officers  shall 
promptly  mail  the  appropriate  decision 


1217.7   |jevelso(i 

(a)  Decisions  made  by  the  Chief.  If  the 
Chief  of  the  Forest  Service  is  the 
Dedding  Officer,  the  notice  of  appeal  is 
filed  with  the  Secretary  of  Agriculture. 
Review  by  the  Secretary  is  wholly 
discretionary.  Within  15  days  of  receipt 
of  a  notice  of  appeal  the  Secretary  shall 
determine  whether  or  not  to  review  the 
dedsion  in  question.  If  the  Secretary  has 
not  dedded  to  review  the  Chiefs 
dedsion  by  the  expiration  of  the  IS-day 
period,  the  requester(s)  shall  be  notified 
that  the  Chiefs  dedsion  is  the  final 
administrative  decision  of  the 
Department  of  Agriculture.  Procedures 
governing  such  reviews  are  set  forth  at 

S  217.17  of  this  part 

(b)  Decisions  made  by  Forest 
Supervisors  and  Regional  Foresters. 
Only  one  level  of  administrative  review 
is  available  on  written  decisions  by 
Forest  Service  line  officers  below  the 
level  of  the  Chief  and  above  the  level  of 
the  District  Ranger.  The  levels  of 
available  review  are  as  follows: 

(1)  If  the  decision  is  made  by  a  Forest 
Supervisor,  the  notice  of  appeal  is  filed 
with  the  Regional  Forester; 

(2)  If  the  dedsion  is  made  by  a 
Regional  Forester,  the  notice  of  appeal  is 
filed  with  the  Chief  of  the  Forest 
Service. 

(c)  Decisions  made  by  the  District 
Ranger.  Two  levels  of  appeal  are 
available  for  Mrritten  decisions  by  the 
District  Ranger. 


(1)  The  iititial  appeal  is  filed  with  the 
Forest  Supervisor. 

(2)  The  notice  of  appeal  for  a  second 
level  of  review  must  be  filed  with  the 
Regional  Forester  within  15  days  of  the 
Forest  Supervisor's  appeal  decision. 
Upon  receiving  the  appeal  the  Regional 
Forester  shall  promptly  request  the  first 
level  appeal  record  from  the  Forest 
Supervisor.  The  review  shall  be 
conduded  on  the  existing  file  and  no 
additional  information  shall  be  added  to 
the  file. 

(d)  Discretionary  review  of  dismissal 
decisions.  Dismissal  dedsions  rendered 
by  Forest  Service  line  officers  pursuant 
to  this  part  (}  217.11)  are  subjed  to 
discretionary  review  (|  217.17)  by  the 
officer  at  the  next  higher  level  The 
levels  of  discretionary  review  are  as 
follows: 

(1)  If  the  Reviewing  Officer  was  the 
Forest  Supervisor,  the  Regional  Forester 
has  discretion  to  review. 

(2)  If  the  Reviewing  Officer  was  the 
Regional  Forester,  the  Chief  has 
discretion  to  review. 

(3)  If  the  Reviewing  Officer  was  tha 
Chiet  the  Secretary  ^Agriculture  has 
discretion  to  review. 

(e)  Discretionary  review  of  appeal 
decisions.  Appeal  decisions  rendered  by 
Regional  Foresten  and  the  Chief 
pursuant  to  this  part  are  subjed  to 
discretionary  review  (§  217.17)  by  the 
officer  at  the  next  higher  level  The 
levels  of  discretionary  review  are  as 
follows: 

(1)  If  the  Reviewing  Officer  was  the 
Regional  Forester,  the  Chief  has 
discretion  to  review,  except  as  provided 
for  in  paragraph  (e)(3)  of  this  section. 

(2)  If  the  Reviewing  Officer  was  the 
Chiet  the  Secretary  of  Agriculture  has 
discretion  to  review. 

(3)  A  Regional  Forestei^s  dedsion  on  a 
second-level  appeal  constitutes  the  final 
administrative  determination  of  the 
Department  of  Agriculture  on  the  appeal 
and  is  not  subject  to  discretionary 
review  by  a  higher  level  officer  under 
the  subpart 


S  217.6 

(a)  Filing  procedures.  To  appeal  a 
dedsion  under  this  part  a  person  or 
organization  must 

(1)  File  a  written  notice  of  appeal  in 
accordance  with  the  provisions  of 

I  217.9  of  this  part  with  the  next  higher 
line  officer.     * 

(2)  Simultaneously  send  a  copy  of  the 
notice  of  appeal  to  the  Dedding  Officer. 

(3)  File  the  notice  of  appeal  within  45 
days  of  the  date  of  the  dedsion  for 
project  dedsions  documented  in  a 
Decision  Memo,  Decision  Notice,  or 
Record  of  Decision  (S  217.3). 
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(4)  FUa  Ih*  notic*  ofappml  withla90 
day*  of  Um  date  of  tha  dedskw  for  land 
and  waourca  manafanant  plan 
approvals,  aiattficanl  anMndraents.  or 
revisions,  and  for  other  programmatic 
decision  documented  in  a  Record  of 
Dadsion. 

(b)  Computatioit  of  Um»  ptriodt.  (1) 
The  day  after  die  dedsioa  data  ia  the 
first  day  of  tha  line  period  for  fiHng.  All 
other  time  perioda  appUcabia  to  this  part 
at*  tied  to  the  filing  of  a  notice  of  appeal 
and  begin  on  the  firal  day  following  that 
filing. 

(2)  All  time  periods  in  tkia  nib  are  to 
be  computed  using  calendar  dajrs. 
Saturdays.  Sundays,  and  Federal 
boUdaye  are  iachided  in  computlne  tba 
time  period  for  flting  a  notica  of  appaak 
however,  when  the  filing  period  would 
expire  on  a  Saturday.  Sunday,  or 
Federal  holiday,  the  filing  time  ia 
extended  to  the  end  of  the  next  Federal 
working  day. 

(c)  Evkhitcu  of  timmfy  filing,  it  ia  tha 
responsibUitv  of  the  appellant  to  file  the 
notice  on  or  before  the  laat  day  of  the 
fllii^  period.  In  the  event  of  question,  a 
legible  postmark  will  be  consldarsd 
evidence  of  timely  fHing.  Wbera 
postmarks  are  illegible,  the  Reviewing 
Offlcar  shall  rule  on  die  timely  filing  of 
the  appeal  As  provided  for  in  |  217.11. 
notices  of  appeal  that  are  lata  shall  be 
diimissad 

(d)  Tim*  •MtBimona.  (1)  The  45-day/ 
90-day  filing  perioda  for  a  notice  of 
appeal  are  not  extendable. 

(2)  Time  extensioos  are  not  permitted 
except  as  provided  in  ||  Z17.U.  217.1S. 
and  217.17  of  this  subpart 

(a)  Appoal  dtcision.  Unless  time  has 
be«n  extended  as  provided  for  in 
II  217.12  and  217.13.  the  Reviewing 
Officer  shall  not  exceed  the  following 
time  periods  for  rendering  an  appeal 
decision: 

(1)  An  appeal  of  a  proiect  decision, 
not  more  than  100  days  non  the  data 
the  notice  of  appeal  was  filed. 

(2)  An  appeal  of  a  land  and  resource 
management  plan  approval  significant 
amendment  or  revision,  or  on  a 
programmatic  dariaioM  docmnented  In  a 
Record  of  Decision,  not  more  than  160 
days  from  tha  dale  tiM  nolke  of  appeal 
was  filed. 

(3)  A  secoad-laval  appeal  of  a  District 
Ranger's  dacisioa  not  more  than  30 
days  from  the  data  tha  tlrst-lavel  appeal 
record  wss  received. 

(4)  In  the  event  of  multiple  sppeals  of 
the  same  dedsion.  the  appeal  decision 
date  shall  be  calculated  f^oni  the  filing 
date  of  the  laat  notice  of  appeaL 


provide  a  Rsviawing  Officer  sufficient 
narrative  evidence  and  argusoent  to 
show  why  the  decision  by  the  lower 
level  officer  should  be  changed  or 
reversed. 

(b)  At  s  minimum,  a  written  notice  of 
appeal  filed  with  the  Reviewing  Officer 
must 

(1)  List  the  name,  address,  and 
telephone  number  of  the  appellant 

(2)  Identify  the  decision  about  which 
the  requester  objects; 

(3)  Identify  the  document  in  which  the 
decision  is  contained  by  title  and 
subiect  date  of  the  decisioa  and  name 
and  title  of  the  Decidin  Officer. 

(4)  Identify  specifically  that  portion  of 
the  decision  or  decision  document  to 
which  the  requester  obfects: 

(5)  State  the  reasons  for  objecting. 
Including  issues  of  fact  law.  refulatioo. 
or  policy,  and.  if  applicable,  specifically 
how  the  decision  violates  law. 
regulation,  or  policy:  and 

(6)  Identify  the  specific  change(B)  In 
the  dedsioa  thst  the  appellant  seeks. 


|ti7J   OaaiMlafanaMaafi 

(a)  H  la  die  reeponaibdify  of  dioae  who 
appeal  a  decision  under  this  part  to 


1217.10 

(a)  RequesU  to  stay  the  approval  of 
land  and  fesource  management  plans 
prepared  pursuant  to  36  CFR  Part  219 
shall  not  be  granted.  However,  requests 
to  stay  implementation  of  a  project  or 
activify  induded  in  such  a  plan  will  be 
considered  as  provided  for  in  paragraph 
(b)  of  this  section. 

(b)  Where  s  projed  or  activify  would 
be  implemented  before  an  appeal 
decision  could  be  issued,  the  Reviewing 
Officer  shall  consider  written  requests 
to  stay  Implementation  of  that  decision 
pending  completion  of  the  review. 

(c)  To  request  a  stay  of 
implementation,  an  appellant  mast — 

(1)  File  a  written  request  widi  die 
Reviewing  Officer 

(2)  Simultaneously  send  s  copy  of  the 
stsy  request  to  sny  other  appellant(s). 
intervenor(t).  snd  to  the  Dedding 
Officer  and 

(3)  Provide  a  written  justification  of 
the  need  for  s  stay,  which  at  a  minimum 
indudea  the  following: 

(i)  A  description  of  the  specific 
projedls).  activitytles).  or  actioa(s)  to  be 
stopped. 

(ii)  Specific  reasons  why  the  stay 
should  be  granted  hi  suffident  detail  to 
permit  the  Reviewing  Officer  to  evaluate 
and  rule  upon  the  stay  request  induding 
at  a  minifflum: 

(A)  Tha  spedflc  adverse  effact(s) 
upon  the  requeater. 

(B)  Harmful  site-specific  impacts  or 
effects  on  resources  in  the  srea  affected 
by  the  activityfles)  to  be  stopped  and 

(C)  How  tha  dtad  effects  and  impacts 
would  prevent  a  meaningful  dadsion  on 
the  merits. 


(d)  The  Reviewing  Officer  shall  rule 
on  stay  requesU  within  10  days  of 
receipt  of  a  request 

(e)  In  deciding  a  stay  request  a 
Reviewing  Officer  shall  consider 

(1)  Informstioo  provided  by  the 
requester  pursuant  to  paragraph  (c)  o! 
this  section: 

(2)  The  effed  that  granting  a  stay 
would  have  on  preserving  a  meaningful 
appeal  on  the  merits: 

(3)  Any  information  provided  by  the 
Dedding  Officer  or  other  party  to  the 
appeal  in  response  to  the  stay  requeat 
and 

(4)  Any  other  fadors  the  Reviewing 
Officer  considers  relevant  to  the 
decision. 

(f)  A  Reviewing  Officer  must  issue  a 
written  decision  on  a  stay  request. 

(1)  If  s  stay  is  panted  die  stay  shall 
spedfy  the  specific  activities  to  be 
stopped  duration  of  the  stay,  and 
reasons  for  granting  the  stay. 

(2)  If  a  stay  is  denied  in  whole  or  in 
part  the  decisioa  shall  spedfy  the 
reasons  for  the  denial 

(3)  A  copy  of  a  dedsion  on  a  stay 
request  shall  be  sent  to  die  appellant(s). 
intervenoits).  snd  the  Dedding  Officer. 

(g)  A  decision  may  be  implemented 
during  s  review  unless  die  Reviewing 
Officer  has  granted  a  stay. 

(h)  A  Reviewing  Officer's  dedsion  on 
a  request  to  stay  implementation  of  a 
project  or  adivify  is  not  subjed  to 
discretionary  review  at  the  next 
administrative  level,  except  when  the 
Reviewing  Officer  is  the  Forest 
Supervisor.  In  this  instance,  the  Regional 
Forester  haa  discretion  to  review. 

1217.11    OlamlaaalwMMHlrastew. 

(a)  A  Reviewing  Officer  shall  dismiss 
an  appeal  and  cIms  tbm  appeal  record 
without  decision  on  the  merits  when: 

(1)  The  notice  is  not  filed  widiin  Uie 
time  specified  in  1 217  J  of  this  part 

(2)  The  reqaested  relief  or  change 
cannot  be  granted  under  law,  foct  or 
regulation  existing  when  the  decision 
was  made. 

(3)  The  notice  of  appeal  fails  to  meet 
the  minimum  requirements  of  1 217.9  of 
this  part  to  such  sn  extent  that  the 
Reviewing  Officer  lacks  adequate 
Information  on  which  to  base  a  dedsion; 

(4)  The  dedsion  st  issue  is  being 
appealed  nndar  anodwr  adniniatrative 
proceeding 

(5)  The  dedsioa  is  axdaded  frtni 
appeal  pursuant  to  1 217.4  of  this  part 

(6)  The  appellant(s)  wididraws  the 
appeal:  or 

(7)  The  Deddii^  Officer  withdraws 
the  appealed  decteion. 

(b)  The  Reviewing  Officer  shall  give 
written  notice  of  a  dismissal  to  all 


partidpants  that  indudes  an 
explanation  of  why  the  appeal  is 
dismissed 

(c)  A  Reviewing  Officer's  dismissal 
decision  is  subject  to  discretionary 
review  at  the  next  administrative  level 
as  provided  for  in  i  217.7(d)  of  this  part 


1217.12    nasehiBonoH 

(a)  When  a  dedsion  is  appealed  the 
Deciding  Officer  may  discuss  the  appeal 
with  the  appellant(8)  and  intervenor(8) 
together  or  separately  to  narrow  issues, 
agree  on  facts,  and  explore 
opportunities  to  resolve  the  issues  by 
means  other  than  review  and  decision 
on  the  appeal.  Reviewing  Officers  may, 
on  their  own  initiative,  request  the 
Dedding  Officer  to  meet  the  participants 
to  discuss  the  appeal  and  explore 
opportunities  to  resolve  the  issues. 
However.  Reviewing  Officers  may  not 
participate  in  such  discussions. 
Reviewing  Officers  may  at  the  request 
of  the  Deciding  Officer's,  or  on  their  own 
initiative,  extend  the  time  periods  for 
review  and  spedfy  a  reasonable 
duration  to  allow  for  conduct  of 
meaningful  negotiations. 

(b)  The  Dedding  Officer  has  the 
authority  to  withdraw  a  decision,  in 
whole  or  in  part  during  the  appeal. 
Where  a  Deciding  Officer  deddes  to 
withdraw  a  dedsion.  all  participants  to 
the  appeal  will  be  notified  that  the  case 
is  dismissed  A  Dedding  Officer's 
subsequent  dedsion  to  reissue  or  modify 
the  withdrawn  dedsion  constitutes  a 
new  decision  and  is  subject  to  appeal 
under  this  part 

1 217.19   Rsviawing  offlcar  authorify. 

(a)  Discretion  to  establish  procedures. 
A  Reviewing  Officer  may  issue  such 
determinations  and  procedural 
instructions  as  appropriate  to  ensure 
orderly  and  expeditious  conduct  of  the 
appeal  process  as  long  as  they  are  in 
accordance  with  all  the  applicable  rules 
and  procedures  of  this  part. 

(1)  In  appeals  involving  intervenors, 
the  Reviewing  Officer  may  prescribe 
special  procedures  to  condud  the 
appeal. 

(2)  In  case  of  multiple  appeals  of  a 
decision,  the  Reviewing  Officer  may 
prescribe  special  procedures  as 
necessary  to  conduct  the  review. 

(3)  All  participants  shall  receive 
notice  of  any  proceduial  instructions  or 
decisions  governing  conduct  of  an 
appeal. 

(4)  Procedural  instrudions  and 
decisions  are  not  subject  to  review  by 
higher  level  officers. 

(b)  Consolidation  of  multiple  appeals. 
(1)  "The  Reviewing  Officer  shall 
determine  whether  to  issue  one  appeal 
decision  or  separate  dedsions  in  cases 


involving  multiple  notices  of  appeal 
under  this  part  or  if  the  same  dedsion  is 
also  under  appeal  pursuant  to  36  CFR 
Part  251.  In  the  event  of  a  consolidated 
decision,  the  Reviewing  Officer  shall 
give  advance  notice  to  all  who  have 
appealed  the  decision. 

(2)  Decisions  to  consolidate  an  appeal 
dedsion  are  not  subjed  to  review  by 
higher  level  officers. 

(c)  Requests  for  information.  At  any 
time  during  the  appeal  process,  the 
Reviewing  Officer  at  the  levels  specified 
in  f  217.7  (a)  and  (b)  of  this  part  may 
extend  the  time  periods  for  review  to 
request  additional  information  from  an 
appellant  intervenor,  or  the  Deciding 
Officer.  Such  requests  shall  be  limited  to 
obtaining  and  evaluating  information 
needed  to  darify  issues  raised  The 
Reviewing  Officer  shall  notify  all 
partidpants  of  such  requests  and 
provide  them  opportimify  to  comment 
on  the  information  obtained 

(d)  Conduct  of  review  of  decisions 
made  by  the  Chief  When  the  Secretary 
elects  to  review  an  initial  decision  made 
by  the  Chief  (S  217.7(a)),  the  Secretary 
shall  conduct  the  review  in  accordance 
with  all  the  applicable  rules  and 
procedures  of  this  part 

1 217.14   kitarvanUon. 

(a)  For  a  period  not  to  exceed  20  days 
following  the  filing  of  a  first  level  notice 
of  appeal,  the  Reviewing  Officer  shall 
accept  requests  to  intervene  in  the 
appeal  from  any  interested  or 
potentially  affected  person  oi 
organization.  Requests  to  intervene  in 
an  appeal  at  the  second  level  ({  217.7(c)) 
or  during  the  discretionary  review 

(I  217.7(e))  shall  not  be  accepted 

(b)  Upon  receiving  such  a  request  the 
Reviewing  Officer  shall  promptly 
acknowledge  the  request  in  writing,  and 
mail  the  Notice  of  Appeal  to  the 
intervenor. 

(c)  The  Reviewing  Officer  shall  accept 
into  the  appeal  record  written  comments 
about  the  appeal  fix>m  an  intervenor  for 
a  period  not  to  exceed  30  days  following 
acknowledgement  of  the  intervention 
request  ({  217.14(b)). 

(d)  Intervenors  must  concurrently 
furnish  copies  of  all  submissions  to  the 
appellant.  Failure  to  provide  copies  may 
result  in  removal  of  a  submission  from 
the  appeal  record. 

(e)  An  intervenor  cannot  continue  an 
appeal  if  the  appeal  is  dismissed 

(i  217.11). 


S  217.1S 

(a)  Upon  receipt  of  a  copy  of  the 
notice  of  appeal,  the  DecidiJag  Officer 
shall  assemble  the  relevant  dedsion 
documentation  ({  217.2)  and  pertinent 


records,  and  transmit  them  to  the 
Reviewing  Officer  within  30  days. 

(b)  In  transmitting  the  decision 
documentation  to  the  Reviewing  Officer, 
the  Dedding  Officer  shall  indicate 
where  the  documentation  addresses  the 
issues  raised  in  the  notice  of  appeal.  The 
Deciding  Officer  shall  provide  a  copy  of 
the  transmittal  letter  to  the  appeUant(s) 
and  intervenorfs). 

(c)  The  review  of  dedsions  appealed 
imder  this  part  focuses  on  the  ^ 
doomientation  developed  by  the 
Deciding  Officer  in  reaching  decisions. 
The  records  on  w^ch  the  Reviewing 
Officer  shall  condud  the  review  consists 
of  the  notice  of  appeaL  any  written 
comments  submitted  by  interveners,  the 
official  documentation  prepared  by  the 
Deciding  Officer  in  the  dedsionmaking 
process,  the  Dedding  Officer's  letter 
transmitting  those  documents  to  the 
Reviewing  Officer,  and  any  appeal 
related  correspondence,  inducting 
additional  information  requested  by  the 
Reviewing  Officer  pursuant  to  {  217.13 
of  this  part 

(d)  It  is  the  responsibilify  of  the 
Reviewing  Officer  to  maintain  in  one 
location  a  file  of  documents  related  to 
the  decision  and  appeal. 

(e)  Closing  the  record.  (1)  In  appeals 
involving  intervenors,  the  appeal  record 
shall  dose  upon  receipt  of  comments  on 
the  appeal  by  the  intervenor  or  at  the 
end  of  the  30-day  period  for  providing 
comments,  whidbever  is  the  latter  date, 
unless  time  has  been  extended  as 
provided  for  in  SI  217.12  and  217.13. 

(2)  In  appeals  without  intervenors.  the 
appeal  record  shall  dose  upon  receipt  of 
the  dedsion  documentation  from  the 
Deciding  Officer,  unless  time  has  been 
extended  as  provided  for  in  i|  217.12 
and  217.13. 

(f)  The  appeal  record  is  open  to  public 
inspection  at  any  time<luring  the 
review.  "^ 

9217.19    Oedaion. 

(a)  The  Reviewing  Officer  shall  not 
issue  a  dedsion  prior  to  the  record 
dosing  (S  217.15(e)). 

(b)  The  Reviewing  Officer's  dedsion 
shall,  in  whole  or  in  part  affirm  or 
reverse  the  original  decision.  The 
Reviewing  Officer's  dedsion  may 
indude  instructions  for  further  action  by 
the  Deciding  Officer. 

(c)  An  appeal  dedsion  must  be 
consistent  with  applicable  law. 
regulations,  and  orders. 

(d)  The  Reviewing  Officer  shall  send  a 
copy  of  the  decision  to  all  participants 
and  to  others  upon  request 

(e)  Unless  a  higher  level  officer 
exercises  the  discretion  to  review  a 
Reviewing  Officer's  decision  as 
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provided  at  |  ZlT.Tf t).  or  Ih*  Rcvlrwinf 
Offlcar  is  •  PoTMt  Suparvlaor.  th« 
Raviawlng  Offlcar't  okMoo  i«  the  final 
adinlnlatraliva  dadaton  of  Iha 
DafMrtaant  of  Africultuf*  and  that 
dadakm  ia  not  airalact  to  halhcr  raviaw 
under  thia  paft 


|t17.17 

(a)  PaUHona  or  raqueata  far 
dlacrettooary  review  ahall  not,  In  and  of 
thamaelvea.  give  rlaa  to  a  dedaioa  to 
exerdae  dtaeretkiiMry  review.  In 
electing  to  exetdae  diacrattoo.  a 
Reviewing  Officer  ahoald  oooaldar.  but 
la  not  limited  to.  auch  factora  aa 
controveray  eurrounding  the  dedaion, 
the  potential  for  Utigation.  whether  the 
dedaion  la  precedential  in  nature,  or 
whether  the  dedaion  modifiea  axiating 
or  eatabliahea  new  policy. 

(b)  Within  one  day  followii^  the  date 
of  a  Foreat  Superviaor'a  atay  dedaion 
(I  n7.10(f)),  a  diamiaaal  dedaion 

(1 217.11)  or  an  appeal  dedaion 
(I  217.ie)  rendered  bv  a  Reviewing 
Officer,  that  officer  shall  forward  a  copy 
of  the  appeal  dedaion  and  the  dedaion 
documenta  (I  217.2)  upon  which  the 
appeal  ia  predicated  to  the  next  higher 
officer. 

(c)  When  a  stay  of  implementatioa  ia 
In  affect  it  shall  remain  in  affect  until 
the  end  of  the  15-day  period  In  which  a 
higher  level  officer  mual  dedde  whether 
or  not  to  review  a  Reviewing  Officer's 
decision  (|  217.17td)),  or  unttl  the  end  of 
the  IS^day  period  provided  for  a  aecond 
level  appeal  of  a  District  Ranger's 
dedaion  (|  217.7(c)).  If  the  hi^er  level 
officer  decides  to  review  the  Reviewing 
Officer's  dedsioo  or  a  second  level 
appeal  ia  filed,  the  stay  will  remain  in 
effed  until  a  dedsion  ia  issued 

(I  217.17(r)),  or  until  the  end  of  the  30- 
day  review  period  provided  In 
1217.17(g).  whichever  la  leaa. 

(d)  The  higher  level  officer  shall  have 
15  daya  from  date  of  receipt  to  dedde 
whether  or  not  to  review  a  lower  level 
appeal  dedaion.  and  may  request  and 
uae  the  appeal  record  in  dedding 
whether  or  not  to  review  the  dedaion. 
Indudlng  dedalona  to  diamiaa.  If  the 
record  is  requested,  the  IS^lay  period  Is 
suapended  at  that  point.  The  lower  level 
Reviewing  Officer  shall  forward  it 
within  5  dajrs  of  the  reqoeat  Upon 
receipt  the  higher  level  officer  ahall 
have  15  daya  to  dedde  whether  or  not  to 
review  the  lower  level  dedaion.  If  that 
officer  taliea  no  action  by  the  expiration 
of  the  IS^y  period  or  the  additional  5- 
day  period  following  receipt  of  the 
reoird.  the  dedaion  of  the  Reviewing 
Officer  stands  as  the  final 
administrative  dedsion  of  the 
Department  of  Agriculture.  All 
partidpanta  shall  be  notified  by  the 


dlacretionary  level  whether orixit  the 
dMialon  wiU  be  reviewed. 

(e)  Where  an  oflldal  exaidaea  the 
diacretioa  in  1 217.7  (d)  or  (e)  of  thia 
subpart  to  review  a  dismissal  or  appeal 
dedsion.  the  discretionary  review  ahall 
be  made  on  the  existing  appeal  reootd 
and  the  lower  level  Reviewing  Officer's 
appeal  dedsion.  The  record  snail  not  be 
reopened  to  accept  additional 
submissions  from  any  party  to  the 
appeal  or  from  the  Reviewing  Officer 
who  appeal  dedsion  la  being  reviewed. 

(f)  file  second  level  Reviewing  Officer 
shall  condude  the  review  within  SO  days 
of  the  date  of  notice  issued  to 
partldpants  that  the  lower  level 
dedaion  will  be  reviewed,  and  ahall 
aend  a  copy  of  the  review  dedaion  to  all 
partidpanta. 

(g)  If  a  discretionary  review  dedaion 
is  not  issued  by  the  end  of  the  30-day 
review  period,  appellanta  and 
Intervenors  shall  be  deemed  to  have 
exhausted  their  administrative  remedies 
for  purposes  of  judicial  review.  In  such 
case,  the  participants  shall  be  notified 
by  the  discretionary  level. 

|t17.1t    Poaeyln 


PAKT  281-lANO  USES  lAMENOCO] 

7.  Add  a  new  Subpart  C  to  read  aa 
follows: 

of 
Uaaol 


It  is  the  position  of  the  Department  of 
Agriculture  that  any  filing  for  Federal 
judidal  review  of  a  dedsion  sub)ed  to 
review  under  this  part  la  premature  and 
Inappropriate  unless  the  plaintiff  has 
first  sought  to  invoke  and  exhaust  the 
procedures  available  under  this  part 
This  position  may  be  waived  upon  a 
written  finding  by  the  Chief. 


ftir.ia 

(a)  The  appeal  procedures  established 
in  this  part  apply  to  all  notices  of  appeal 
filed  after  February  22. 1960. 

(b)  Notices  of  appeal  filed  under  30 
CFR  211.10.  30  CFR  211.ia  36  C7R 
228.14.  and  30  CFR  282.15  prior  to 
February  22. 1900  remain  snbied  to 
thoee  procedurea. 

5.  The  authority  citation  for  Part  220 
continues  to  read  as  follows; 

Aalkariir  30  Out  3S  and  36.  ■•  anended 
(!•  U.aC  U).  and  M  Stat.  MOO. 


0.  Revise  1 220.14  to  read  aa  foDowr 


2Siao    Pttipoae  and  scope. 

aui    Defiaitioaa  and  tenninology. 

28142    Appealal>le  dedtions. 

Xnja    Decisioni  not  appealabia. 

2Sia4    Obtaining  notice. 

2S14S    Election  of  appeal  process. 

2S1J6    Parties. 

251.07    Lrreb  of  appeal 

251  JO    Piling  prooadures. 

251J0    Tine  extensions. 

251  JO    Content  of  notice  of  appeal 

251  Jl    SUys. 

2S1J2    DismiSMl 

251 J3    ReaoluUoo  of  issues. 

251.94    Responsive  statement 

251.96    Authority  of  Reviewing  Oflicer. 

251.96    Intervention. 

281.07    Oral  presentation. 

251.96    Appeal  record. 

251.98    Appeal  decision. 

251.100  [Macretionary  review. 

251.101  Policy  in  event  of  Judicial 
proceedings. 

251.102  Applicability  and  effective  date. 


I  of  DocWona 
fMatlng  to  Occupanqr  and  Uoo  of 
Natlonal  Foraat  Syatam  Land 

Autfaorilr  16  U.&C  47X561. 


fasiJO   Purpoaaandi 

(a)  This  subpart  provides  a  proceaa  by 
which  those  who  hold  or.  In  certain 
instances,  those  who  apply  for  written 
authorizations  to  occupy  and  use 
National  Forest  System  lands,  may 
appeal  a  written  dedsion  by  an 
authorized  Forest  Service  line  officer 
with  regard  to  issuance,  approval  or 
administration  of  the  written  Irutrument 
The  rules  in  the  subpart  establish  who 
may  appeal  under  these  rtdes,  the  kinds 
of  dedsioiu  that  can  and  cannot  be 
appealed,  the  responsibilities  of  parties 
to  the  appeal,  and  the  various 
procedures  and  timeframes  that  will 
govern  the  condud  of  appeala  under  thia 
subpart. 

(b)  The  rales  in  this  subpart  seek  to 
offer  appellants  a  fair  and  deliberate 
process  for  appealing  and  obtaining 
administrative  review  of  dedsions 
regarding  written  instruments  that 
authorize  the  occupancy  and  use  of 
National  Forest  System  landa. 


•  210.14 

Any  operator  agvieved  by  a  decision 
of  the  authorized  mficer  In  connection 
with  the  regulationa  in  this  part  may  file 
an  appeal  under  the  provisions  of  30 
CFR  Part  2S1.  Subpart  C 


I2C1J1 

For  the  purposes  of  this  subpart,  the 
following  terma  are  defined: 

Appeal  A  request  to  a  higher  ranking 
officer  for  rehef  from  a  written  dedsion 
filed  under  this  subpart  by  an  applicant 


for  or  a  holder  of  a  written  instrument 
issued  or  approved  by  a  Forest  Service 
line  officer. 

Appeal  decision.  The  written  decision 
rendered  by  the  Reviewing  Officer  on  an 
appeal  for  relief  under  this  subpart.  The 
use  of  thia  term  ia  limited  to  the  final 
decision  of  a  Reviewing  Officer  and 
does  not  refer  to  a  stay  dedsion  or  to 
any  other  determinations  or  procedural 
orders  made  on  the  conduct  of  an  appeal 
({  251.99). 

Appeal  record.  The  documents 
submitted  to  the  Reviewing  Officer  by 
an  appellant  intervenor,  or  Dedding 
Officer  (9  251.98). 

Appellant  An  eligible  applicant  for  or 
holder  of  a  written  instrument  issued  for 
the  occupancy  and  use  of  National 
Forest  System  land  (or  their  authorized 
agent  or  representative)  who  files  an 
appeal  pursuant  to  the  provisions  of  this 
subpart  ({  251  JO). 

Deciding  officer.  The  Forest  Service 
line  officer  w^o  makes  a  decision 
related  to  issuance,  approval  or 
administration  of  an  authorization  to 
occupany  and  use  National  Forest 
System  lands  that  is  appealed  imder  this 
subpart. 

Decisions  regarding  a  written 
instrument  or  authorization  to  occupy 
and  use  National  Forest  System  lands. 
A  broad,  all  indusive  phrase  used 
throughout  this  subpart  to  connote  the 
full  range  of  actions  and  dedsions  a 
forest  officer  takes  to  issue  written 
instruments,  or  to  manage  authorized 
uses  of  National  Forest  System  lands, 
including,  but  not  limited  to, 
enforcement  of  terms  and  conditions, 
and  suspension,  cancellation,  and/or 
termination  of  an  authorization. 

Forest  System  line  officer.  The  Chief 
of  the  Forest  Service  or  a  Forest  Service 
official  who  serves  in  a  direct  line  of 
command  from  the  Chief  and  who  has 
the  delegated  authority  to  make  aiul 
execute  decisions  under  this  subpart. 
Specifically,  for  the  purposes  of  this 
subpart  a  Forest  Service  employee  who 
holds  one  of  the  following  offices  and 
titles:  District  Ranger,  Forest  Supervisor, 
Deputy  Forest  Supervisor,  Regional 
Forester,  Deputy  Regional  Forester, 
Deputy  Chief,  Assodate  Deputy  Chief, 
Associate  Chief,  or  the  Chief  of  the 
Forest  Service. 

Intervenor.  An  individual  who,  or 
organization  that,  is  an  applicant  for  or 
holder  of  the  written  instrument,  or  a 
similar  instrument  isaued  by  the  Forest 
Service  that  ia  the  subject  of  an  appeal, 
and  who  has  an  interest  that  could  be 
affected  by  an  appeal,  and  who  has 
made  a  timely  request  to  intervene  in 
that  appeal,  and  who  has  been  granted 
intervenor  status  by  the  Reviewing 
Officer  (I  251.90). 


Issuance  of  a  written  instrument  of 
authorization.  Applies  both  to  dedsions 
to  grant  and  to  doiy  a  written 
instrument  or  authorization. 

Notice  of  appeal.  The  document 
prepared  and  filed  by  an  appellant  to 
dispute  a  dedaion  subjed  to  review 
under  this  subpart  (§  251.90). 

Oral  presentation.  An  informal 
meeting  (in  person  or  by  telephone)  at 
which  an  appellant  intervenor,  and/or 
Dedding  Officer  may  present 
information  related  to  an  appeal  to  the 
Reviewing  Officer  ({  251.97). 

Parties  to  an  appeal  The  appellant(8). 
intervenor(s),  and  the  Dedding  Officer. 

Responsive  statement  A  written 
document  prepared  by  a  Dedding 
Officer  that  responds  to  the  notice  of 
appeal  record  by  an  appellant  (§  251.94). 

Reviewing  Officer.  The  officer  at  the 
next  administrative  level  above  that  of 
the  Dedding  Officer  who  conducts 
appeal  proceedings,  makes  aU  necessary 
rulings  regarding  conduct  of  an  appeal 
and  issues  the  appeal  dedsion. 

Written  instrument  or  authorizatioa. 
Any  of  those  kinds  of  documents  listed 
in  S  251.82  of  this  subpart  issued  or 
approved  by  the  Forest  Service 
authorizing  an  individual  organization 
or  other  entity  to  occupy  and  use 
National  Forest  System  lands  and 
resources. 


§251J2 

(a)  The  rules  of  this  subpart  govern 
appeal  of  wrritten  dedsions  of  Forest 
Service  line  officers  related  to  issuance, 
denial  or  administration  of  the 
following  written  instruments  to  occupy 
and  uae  National  Forest  System  lands, 
including  but  not  limited  to: 

(1)  Permits  for  ingress  and  egress  to 
intermingled  and  adjacent  private  lands 
across  National  Forest  System  lands,  36 
CFR  212.8  and  212.ia 

(2)  Permits  and  occupancy  agreements 
on  National  Grasslands  and  other  lands 
administered  under  the  provisions  of 
Title  ID  of  Bankhead-Jones  Farm  Tenant 
Act  issued  under  36  CFR  213.3. 

(3)  Grazing  and  livestock  use  permits 
issued  under  36  CFR  Part  222,  Subpart 
A. 

(4)  Mining  plans  of  operating  imder  36 
CFR  Part  228.  Subpart  A. 

(5)  Mining  operating  plans  for  the 
Sawtooth  National  Recreation  Area 
issued  under  36  CFR  292.17  and  292.ia 

(6)  Permits  and  a^eements  regarding 
mineral  materials  (petrified  wood  and 
common  varieties  of  sand,  gravel  stone, 
pumice,  pumidte.  dnder,  clay  and  other 
similar  materials)  under  36  CFR  228, 
Subpart  C. 

(7)  Permits  authorizing  exercise  of 
mineral  ri^ts  reserved  in  conveyance  to 


the  United  States  issued  under  36  CFR 
Part  251.  Subpart  A. 

(8)  Special  use  authorizations  issued 
under  36  CFR  Part  2S1,  Subpart  B, 
except  as  provided  in  §  251. 60(g).  for 
suspension  or  termination  of  easements 
issued  pursuant  to  36  CFR  251.53(e)  and 
(e)(1). 

(9)  Land  exchange  agreements  under 
36  CFR  254.11  and  dedsions  to  proceed/ 
not  proceed  with  land  exchanges. 

(10)  Permits  for  uses  in  Wilderness 
Areas  issued  under  36  CFR  293.3. 

(11)  Permits  to  excavate  and/or 
remove  archaeological  resources  issued 
under  the  Archaeological  Resources 
Protection  Ad  1979  and  30  CFR  Part  290. 

(12)  Approval/non-approval  of 
Surface  Use  Plans  of  Gyrations  related 
to  the  authorized  use  and  occupancy  of 
a  particular  site  or  area. 

(13)  Decisions  to  object  or  not  to 
object  to  the  issuance  of  minerals 
leases. 

(14)  Decisions  related  to  the  standards 
for  the  use,  subdivision,  and 
development  of  privately  owned 
property  within  the  boundaries  of  the 
Sawtooth  National  Recreation  Area 
pursuant  to  36  CFR  Part  292.  Subpart  C 

(bj  Written  decisions  on  any  of  the 
matters  of  the  type  listed  in  paragraph 
(a)  of  this  section  issued  by  a  Forest 
Service  staff  officer  with  delegated 
authority  to  act  for  a  Forest  Service  line 
officer  are  considered  to  be  decLuons  of 
the  line  officer. 


§251 J3    Decisions  not  j 

The  following  decisions  are  not 
appealable  under  this  subpart 

(a)  Decisions  appealable  to  tiie 
Agriculture  Board  of  Contract  Appeals. 
USDA.  under  7  CFR  Part  24. 

(b)  Dedsions  involving  Freedom  of 
Information  Ad  denials  imder  7  CFR 
Part  1  or  Privacy  Act  determinations 
under  7  CFR  1.118. 

(c)  Dedsions  for  which  the 
jurisdiction  of  another  Government 
agency,  the  Comptroller  General  or  a 
court  to  hear  and  settle  disputes 
supersedes  that  of  the  Department  of 
Agriculture. 

(d)  Recommendations  of  Forest 
Service  line  officers  to  higher  ranking 
Forest  Service  line  officers  or  to  other 
entities  tiaving  final  authority  to 
implement  the  recommendation  in 
question. 

(e)  Dedsions  appealable  wider 
separate  administrative  proceedings, 
including,  but  not  limited  to,  those  under 
36  CFR  223.117  (Administration  of 
Cooperative  for  Federal  Sustained  Yield 
Units);  7  CFR  21.104  (Eligibility  for 
Recreation  Payment  of  Amount);  and  4 
CFR  Part  21  (Bid  ProtesU). 
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(f)  Decisiona  purtuant  to  Office  of 
Management  and  Budget  Circular  A-7S, 
Performance  of  Commercial  Activities. 

[g]  Decisions  concerning  contracts 
under  the  Federal  Property  and 
Administrative  Services  Act  of  1948.  as 
amended. 

(h)  Decisions  covarsd  by  the  Contract 
Disputes  Act 

(i)  Decisions  Involving  Agency 
personnel  matters. 

0)  Decisions  where  relief  sought  is 
reformation  of  a  contract  or  award  of 
monetary  damsges. 

(k)  Decisions  made  during  the 
preliminary  planning  process  pursuant 
to  30  CFR  Part  219  and  40  CFR  Parts 
1500-1906  that  precede  decisions  to 
implement  the  proposed  action. 

(I)  Decisions  related  to  National 
Forest  land  and  resource  management 
plans  and  protects  only  reviewable 
under  30  CFR  Part  217. 

(m)  Decisions  related  to  rehabilitation 
of  National  Forest  System  lands  and 
recovery  of  forest  resources  resulting 
from  natural  disastera  or  other  natural 
phenomena  such  as  wildfires,  severe 
wind,  earthquakes,  and  flooding  when 
the  Regional  Forester  or.  in  situations  of 
national  significance,  the  Chief  of  the 
Forest  Service  determines  and  gives 
notice  that  good  cause  exists  to  exempt 
such  decisions  from  sppeal  under  thia 
subpart 

(n)  Decisions  imposing  penalties  for 
archaeological  violations  under  30  CFR 
290.15  or  for  violations  of  prohibitions 
and  ordera  under  30  CFR  Part  201. 

(o)  Reaffirmation  of  prior  decisions  to 
terminate  a  special  use  authorization. 


elect  which  process  to  use  for  obtaining 
rwiew  of  a  decision,  but  in  so  doing,  the 
appellant  thereby  forfeits  all  right  to 
appeal  the  same  decision  under  the 
other  review  process.  However,  a  holder 
who  waives  the  right  to  appeal  under 
the  provisions  of  30  CFR  Part  217  may 
intervene  purauant  to  30  CFR  217.0(b). 


•  M1.04 

A  Deciding  Officer  shall  promptly  give 
written  notice  of  decisions  subject  to 
appeal  under  this  subpart  to  applicants 
and  holders  defined  in  1 251  JO  of  this 
subpart  snd  to  any  holder  of  like 
instruments  who  has  made  a  written 
request  to  be  notified  of  s  specific 
decision.  The  notice  shall  include  a 
statement  of  the  Deciding  Officer's 
willingness  to  meet  with  appUcants  or 
hoidera  to  bear  and  discuss  any 
concerns  or  issues  related  to  the 
decision  (|  251.93).  The  notice  shall  also 
specify  the  name  of  the  officer  to  whom 
an  appeal  of  the  decision  may  be  filed, 
the  address,  and  the  desdUne  for  fUii^ 
an  appeal. 


IMIJi     PSBMOWOll 

(a)  No  decision  can  be  appealed  by 
the  same  person  under  both  this  subpart 
and  Part  217  of  this  chapter. 

(b)  Should  a  decision  be  reviewable 
under  this  subfMrt  as  well  as  Part  217  of 
this  chapter,  a  party  who  qualifies  to 
bring  an  appeal  under  this  subpart  can 


I  Ml  JO 

Only  the  following  may  participate  in 
the  appeals  process  provided  under  this 
subpart: 

(a)  An  applicant  who.  in  response  to  a 
prospectus  or  «vritten  solicitation  or 
other  notice  by  the  Forest  Service,  files  a 
formal  written  request  for  a  written 
authorization  to  occupy  and  use 
National  Forest  System  land  covered 
under  i  251 J2  of  this  subpart  and 

(1)  Was  denied  the  authorization,  or 

(2)  Was  offered  an  authorization 
subject  to  terms  and  conditions  that  the 
applicant  finds  unreasonable  or 
impracticable. 

(b)  The  signatory(ies)  or  holderfs)  of  a 
written  authorization  to  occupy  and  use 
National  Forest  System  land  covered 
under  1 251 J2  of  this  subpart  who  seeks 
reUef  fix>m  a  written  decision  related  to 
that  authorization. 

(c)  An  intervenor  as  defined  in 
1 251.01  of  this  subpart. 

(d)  The  Deciding  Officer  who  made 
the  decision  being  appealed  under  this 
subpart 

IM1J7   LavalBSfappML 

(a)  Deci$ion$  made  by  the  Chief.  If  the 
Chief  of  the  Forest  Servica  is  the 
Deciding  Officer,  the  appeal  is  to  the 
Secretary  of  Agriculture.  Review  by  the 
Secretary  is  discretionary.  Within  15 
calendar  days  of  receipt  of  a  timely 
notice  of  appeal  the  Secretary  shall 
determine  whether  or  not  to  review  the 
decision.  If  the  Secretary  has  not 
decided  whether  or  not  to  review  the 
decision  by  the  expiration  of  the  15-day 
period,  the  appellant  shall  be  notified 
that  the  Chiefs  decision  is  the  final 
administrative  decision  of  the 
Department  of  Agriculture.  Procedures 
governing  such  reviews  are  set  forth  at 

1 251.100  of  this  part. 

(b)  DecMong  made  By  Forest 
Supervison  and  Regional  Poreaten. 
Only  one  level  of  appeal  is  available  on 
written  decisions  by  Forest  Service  line 
officen  below  the  level  of  the  Chief  and 
above  the  level  of  the  District  Ranger. 
The  levels  of  available  appeal  are  as 
follows: 

(1)  if  the  decision  is  made  by  a  Forest 
Supervisor,  the  appeal  is  filed  with  the 
Regional  Forester 

(2)  If  the  decision  is  made  by  a 
Raigional  Forester,  the  sppeal  is  filed 
with  the  Chief  of  the  Forest  Service. 


(c)  Decisiona  made  by  the  District 
Ranger.  Two  levels  of  appeal  are 
available  for  written  decisions  by 
District  Rangera. 

(1)  The  appeal  for  initial  review  is 
filed  with  the  Forest  Supervisor. 

(2)  The  appeal  for  a  second  level  of 
review  is  filed  «vith  the  Regional 
Forester  within  15  days  of  the  first  level 
appeal  decision.  Upon  receiving  such  a 
request  the  Regional  Forester  shall 
promptly  request  the  firet  level  file  from 
the  Forest  Supervisor.  The  review  shall 
be  conducted  on  the  existing  record  and 
no  additional  Information  shall  be 
added  to  the  file. 

(d)  Discretionary  review  of  dismissal 
decisions.  Dismissal  decisions  rendered 
by  Forest  Service  line  officera  pursuant 
to  this  part  (|  251 J2)  are  sub)ect  only  to 
discretionary  review  by  the  officer  at 
the  next  higher  level,  llie  levels  of 
discretionary  review  are  as  follows: 

(1)  If  the  Reviewing  Officer  was  the 
Forest  Supervisor,  the  Regional  Forester 
has  discretion  to  review. 

(2)  If  the  Reviewing  Officer  was  the 
Regional  Forester,  the  Chief  has 
discretion  to  review. 

(3)  If  the  Reviewing  Officer  was  the 
Chief,  the  Secretary  of  Agriculture  has 
discretion  to  review. 

(e)  Discretionary  review  of  appeal 
decisions.  Appeal  decisions  rendered  by 
Regional  Forestere  and  the  Chief 
punuant  to  this  part  are  subject  to 
discretionary  review  by  the  officer  at 
the  next  higher  level.  The  levels  of 
discretionary  review  are  as  follows: 

(1)  If  the  Revie«ving  Officer  is  the 
Regional  Forester,  the  Chief  of  the 
Forest  Service  has  discretion  to  review. 

(2)  If  the  Reviewing  Officer  is  Chief, 
the  Secretary  of  Agriculture  has 
discretion  to  review. 

(3)  A  Regional  Forester's  decision  on  a 
second-level  appeal  constitutes  the  final 
administrative  determination  of  the 
Department  of  Agriculture  on  the  appeal 
and  is  not  subject  to  further  review  by  a 
higher  level  officer  under  this  subpart. 

fasiJO   FMngproeeduraa. 

(a)  Filing  procedures.  In  order  to 
appeal  a  decision  under  this  subpart  an 
appellant  must 

(1)  File  8  notice  of  appeal  in 
accordance  with  |  251.90  of  this  subpart 
with  the  next  higher  line  officer  as 
identified  in  |  251 J7. 

(2)  File  the  notice  of  appeal  within  45 
days  of  the  date  on  the  notice  of  the 
written  decision  being  appealed 

(1 2S\My,  and 

(3)  Simultaneously  send  a  copy  of  the 
notice  of  appeal  to  the  Deciding  Officer. 

(b)  Evidence  of  timely  filing.  It  is  the 
responsibility  of  those  filing  an  appeal 
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to  file  the  notice  of  appeal  by  the  end  of 
the  filing  period.  In  the  event  of 
questions,  legible  postmarks  will  be 
considered  evidence  of  timely  filing. 
Where  postmarks  are  illegible,  the 
Reviewing  Officer  shall  rule  on  the 
timeliness  of  the  notice  of  appeal. 
Untimely  snbmissions  are  subject  to 
dismissal  as  provided  for  in  |  25U2(2). 

(c)  Computation  of  time  period  for 
filing.  (1)  The  time  period  for  filing  a 
notice  of  appeal  of  a  decision  under  this 
subpart  begins  on  the  firat  day  after  the 
Deciding  (Officer's  written  notice  of  the 
decision.  All  other  time  periods 
applicable  to  this  subpart  also  will  be 
computed  to  begin  on  the  first  day 
following  an  event  or  action  related  to 
the  appeal 

(2)  'nme  periods  applicable  to  this 
subpart  are  computed  using  calendar 
days.  Satiudays,  Sundays,  or  Federal 
holidays  are  included  in  computing  the 
time  allowed  for  filing  an  appeal: 
however,  when  the  filing  period  would 
expire  on  a  Saturday,  Sunday,  or 
Federal  holiday  the  filing  time  is 
extended  to  the  end  of  the  next  Federal 
working  day. 

§  2SU9   Time  axlanstona. 

(a)  Filing  of  notice  of  appeal.  Time  for 
filing  a  notice  of  appeal  is  not 
extendable. 

(b)  All  other  time  periods.  Appellants, 
Intervenors,  Deciding  Officers,  and 
Reviewing  Officen  riiall  meet  the  time 
periods  specified  in  the  rules  of  this 
subpart  unless  a  Reviewing  Officer  has 
extended  the  time  as  provided  in  this 
paragraph.  Except  as  noted  in  paragraph 
(a)  of  this  section,  the  Reviewing  Officer 
may  extend  all  other  time  periods  under 
this  subpart 

(1)  For  appeals  of  initial  written 
decisions  by  the  Chief,  a  Regional 
Forester,  or  a  Forest  Supervisor,  a 
Reviewing  Officer,  where  good  cause 
exists,  may  grant  a  written  request  for 
extension  of  time  to  file  a  responsive 
statement  or  replies  thereto.  "The 
Reviewing  Officer  shall  rule  on  requests 
for  extensions  within  10  days  of  receipt 
of  the  request  and  shall  provide  written 
notice  of  the  extension  ruling  to  all 
parties  to  the  appeal. 

(2)  Except  for  discretionary  reviews  of 
appeal  decisions  as  provided  in 

f  251.67(d)  of  this  subpart,  a  Reviewing 
Officer  may  extend  the  time  period  for 
issuance  of  the  appeal  decision, 
including  for  purposes  of  allowing 
additional  time  for  the  Deciding  Officer 
to  resolve  disputed  issues,  as  provided 
in  S  251.93  of  this  subpart. 


S2SlJe   CoiHsKo*no4lceol( 

(a)  It  is  the  responsibiUty  of  an 
appellant  to  provide  a  Reviewing  Officer 


sufficient  narrative  evidence  and 
argument  to  show  why  a  decision  by  a 
lower  levd  officer  should  be  reserved  or 
changed. 

(b)  An  appellant  must  include  the 
following  inJFormation  in  a  notice  of 
appeal: 

(1)  The  appellant's  name,  mailing 
address,  and  dajiime  telefrfione  number 

(2)  The  title  or  type  of  written 
instrument  involved,  the  date  of 
application  for  or  issuance  of  the  written 
instrument  and  the  name  of  the 
responsible  Forest  Service  Officen 

(3)  A  brief  description  and  the  date  of 
the  written  decision  being  appealed; 

(4)  A  statement  of  how  the  appellant 
is  adversely  affected  by  the  decision 
being  app^ed: 

(5)  A  statement  of  the  facts  of  the 
dispute  and  the  issue(s)  raised  by  the 
appeal; 

(B)  Specific  reference  to  any  law, 
regulation,  or  policy  that  the  appellant 
believes  to  be  violated  and  that  the 
appelant  believes  to  be  violated  and  the 
reason  for  such  an  allegation; 

(7)  A  statement  as  to  whether  and 
how  the  appellant  has  tried  to  resolve 
the  issue(8)  being  appealed  with  the 
Deciding  Officer,  the  date  of  any 
discussion,  and  the  outcome  of  that 
meeting  or  contact  and 

(8)  A  statement  of  the  relief  the 
appellant  seeks. 

(c)  An  appellant  may  also  include  in 
the  notice  of  appeal  a  request  for  oral 
presentation  (S  251 J7)  or  a  request  for 
stay  of  implementation  of  the  decision 
pending  on  the  appeal  (§  251 J3). 

S  251.91    Stays. 

(a)  A  decision  may  be  implemented 
during  an  appeal  unless  the  Reviewing 
Officer  grants  a  stay. 

(b)  An  appellant  or  intervenor  may 
request  a  stay  of  a  decision  at  any  time 
while  an  appeal  is  pending,  if  the 
harmful  effects  alleged  pursuant  to 
paragraph  (c)(3)  of  this  section  would 
occur  during  pendency  of  the  appeal. 
The  Reviewing  Officer  shall  not  accept 
any  request  to  stay  implementation  of  a 
decision  that  is  not  scheduled  to  begin 
during  pendency  of  the  appeal. 

(c)  To  request  a  stay  of  decision,  an 
appellant  or  intervenor  must — 

(1)  File  a  written  request  with  the 
Reviewing  Officer 

(2)  Simultaneously  send  a  copy  of  the 
stay  request  to  any  other  appellant(s).  to 
intervenor(s),  and  to  the  Deciding 
Officer. 

(3)  Provide  a  written  justification  of 
the  need  for  a  stay,  which  at  a  minimum 
includes  the  following: 

(i)  A  description  of  the  specific 
proiect(s),  activity(ies),  or  action(s)  to  be 
stopped. 


(ii)  Specific  reasons  why  the  stay 
should  be  granted  in  sufficient  detail  to 
permit  the  Review^ing  Officer  to  evaluate 
and  rule  upon  the  stay  request  including 
at  a  minimum: 

(A)  The  specific  adverse  eniect(s)  upon 
the  requester 

(B)  Harmful  site-specific  impacts  or 
effects  on  resources  in  the  area  affected 
by  the  activity(ies)  to  be  stopped,  and 

(CI  How  the  cited  effects  and  impacts 
would  prevent  a  meaningful  decision  on 
the  merits. 

(d)  A  Deciding  Officer  and  other, 
parties  to  an  appeal  may  provide  the 
Reviewing  Officer  with  a  writteii 
response  to  a  stay  request  A  copy  of 
any  response  must  be  sent  to  all  parties 
to  the  appeal. 

(e)  Timeframe.  The  Reviewing  Officer 
must  rule  on  a  stay  request  no  later  than 
10  calendar  days  from  receipt 

(f)  Criteria  to  consider.  In  deciding  a 
stay  request  a  Reviewing  Officer  shall 
consider 

(1)  Information  provided  by  the 
requester  pursuant  to  paragraph  (c)  of 
this  section  including  the  validity  of  any 
claim  of  adverse  effect  on  the  requester 

(2)  The  effect  that  granting  a  stay 
would  have  on  preserving  a  meaningful 
appeal  on  the  merits; 

(3)  Any  information  provided  by  the 
Deciding  Officer  or  other  party  to  the 
appeal  in  response  to  the  stay  request: 
and 

(4)  Any  other  factors  the  Reviewing 
Officer  considers  relevant  to  the 
decision. 

(g)  Notice  of  decision  on  a  stay 
request.  A  Reviewing  Officer  must  issue 
a  %vritten  decision  on  a  stay  request 

(1)  If  a  stay  is  granted,  the  stay  shall 
specify  the  specific  activities  to  be 
stopped,  duration  of  the  stay,  and 
reasons  for  granting  the  stay. 

(2)  If  a  stay  is  denied  in  whole  or  in 
part  the  decision  shall  specify  the 
reasons  for  the  denial. 

(3)  A  copy  of  a  decision  on  a  stay 
request  shall  be  sent  to  all  parties  to  the 
appeal. 

(h)  Duration.  A  stay  shall  remain  in 
effect  for  the  15-day  period  for 
determining  discretionary  review 
(S  251.100).  unless  changed  by  the 
Reviewing  Officer  in  accordance  with 
paragraph  (i)  of  this  section. 

(i)  Change  in  a  stay.  A  Revie«ving 
Officer  may  change  a  stay  decision  in 
accordance  with  any  terms  established 
in  the  stay  decision  itself  or  at  any  time 
during  pendency  of  an  appeal  that 
circumstances  support  a  change  of  stay. 
In  making  any  changes  to  a  stay 
decision,  the  Reviewing  Officer  must 
issue  a  written  notiee  to  all  parties  to 
the  appeal  explaining  the  reason  for 
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making  th«  changM  and  Mtting  forth 
any  terma  or  condition*  that  apply  to  the 
chanaa. 

(i)  ntitions  to  change  a  $tay.  An 
■ppallant  or  intervanor  may  petition  a 
Reviewing  Officer  to  change  or  lift  ■ 
stay  at  any  time  during  the  pendency  of 
a  atay.  Such  petiUona  muat  be  in  writing, 
muat  explain  how  drctimatancea  have 
changed  since  the  atay  waa  impoaed. 
and  muat  atate  why  the  change  in  the 
atay  ia  being  requeated.  The  petitioner 
muat  aend  a  copy  of  the  petition  to  aU 
partiea  to  the  appeal. 

(k)  Appeal  of  atay  decision  or  changet 
in  itay.  A  Reviewing  OfRcer'a  deciaion 
to  grant  deny.  lift,  or  otherwiae  change 
a  atay  ia  not  aubject  to  further  appeal 
and  review,  except  when  the  firat-level 
Reviewing  Officer  was  the  Foreat 
Supervisor.  In  thia  inatance.  the  Regional 
Porealer  haa  diacretion  to  review. 

ftSttt    OlMlMiL 

(a)  The  Reviewing  Officer  ahall 
diamiaa  an  appeal  and  doae  the  record 
without  a  deciaion  on  the  roerita  when: 

(1)  The  appellant  ia  not  eHglble  to 
appeal  a  deciaion  under  thia  subpart. 

(2)  Appellant'a  notice  of  appeal  ia  not 
filed  within  the  required  time  period,  or 
the  notice  of  appeal  faila  to  meet  the 
minimum  requirementa  of  i  251.90  of 
thia  aubpart  to  such  an  extent  that  the 
Reviewing  Officer  lacks  adequate 
information  on  which  to  baae  a  decision. 

(3)  In  caaea  where  there  ia  only  one 
appellant  the  appellant  wlthdrawa  the 
appeal. 

(4)  The  requeated  relief  cannot  be 
granted  under  exiating  law.  fact,  or 
regulation. 

(5)  The  deciaion  ia  excluded  from 
appeal  under  this  subpart  (i  2S1 J3). 

(6)  The  Deciding  OiTicer  has 
withdrawn  the  deciaion  under  appeal. 

(7)  A  request  for  review  of  the  aame 
deciaion  haa  been  filed  by  the  aame 
person  under  Part  217  of  thia  Chapter. 

(b)  The  Reviewing  OfBcer  ahall  give 
written  notice  of  diamissal  that  includes 
an  explanation  of  why  the  appeal  is 
dismissed. 

(c)  A  Reviewdng  Officer's  dismisaal  ia 
subiect  to  diacretionary  review  at  the 
next  highest  adminiatrative  level  aa 
provided  for  in  i  251.a7(d). 


latttS    WssolMUuiiell 

(a)  Authoriiad  Forest  Service  ofHcers 
shall,  to  the  extent  practicable  and 
consistent  with  the  public  interest 
consult  and  meet  in  person,  or  by  phone, 
with  holders  of  written  instruments  prior 
to  iaaulng  written  deciaiona  related  to 
adminiatration  of  a  written 
authorization.  The  purpose  of  such 
meetings  ia  to  diacusa  any  issues  or 
cc  ncems  related  to  the  authorized  uae 


and  to  reach  a  common  understanding 
and  agreement  where  posaible  prior  to 
laauance  of  a  wfritten  deciaion. 

(b)  When  decisions  are  appealed,  the 
Deciding  Officer  may  discuss  the  appeal 
with  the  appellant(a)  and  intervenorfs) 
together  or  separately  to  narrow  issues, 
agree  on  facta,  and  explore 
opportxmities  to  resolve  the  issues  by 
meana  other  than  review  and  decision 
on  the  appeal  At  the  request  of  the 
Deciding  Officer,  the  Reviewing  Officer 
may  extend  the  time  perioda  for  review 
and  apecify  a  reaaonable  duration  to 
allow  for  conduct  of  meaningful 
negotiationa. 

(c)  The  Deciding  Officer  haa  the 
authority  to  withcbaw  a  decision,  in 
whole  or  in  part,  during  the  appeal. 
Where  a  Deciding  OfTtcer  decides  to 
withdraw  a  decision,  all  parties  to  the 
appeal  and  the  Reviewing  Officer  mual 
receive  written  notice. 


(a)  Content  A  responaive  atatement 
containa  the  Deciding  Officer'a  reaponae 
to  the  apedfic  facta  or  iaaues  of  law  or 
regulation  and  the  requeated  relief  set 
forth  by  the  appellant  in  the  notice  of 
appeal. 

(b)  Timeframe.  Unless  the  Reviewing 
Officer  has  granted  an  extension  or 
diamiaaed  the  appeal,  the  Deciding 
Offlcer  ahall  prepare  a  responaive 
atatement  and  send  it  to  the  Reviewing 
Officer  and  all  parties  to  the  appeal 
within  30  days  of  receipt  of  the  notice  of 
appeal. 

(c)  Replies.  Within  20  days  of  the 
postmarked  date  of  the  responaive 
atatement  the  appellant(s)  and  any 
intervenorfs)  may  File  a  written  reply  to 
the  responaive  statement  with  the 
Reviewing  Officer.  Appellanta  and 
intervenors  must  send  a  copy  of  any 
reply  to  a  responsive  statement  to  all 
parties  to  the  appeal,  including  the 
Deciding  Officer. 

f  W.W    MiMMrlly  ol  revlawInQ  olfloar. 

(a)  Discretion  to  establish  procedures. 
A  Reviewing  Officer  may  issue  such 
procedural  orders  as  deemed 
appropriate  to  enaure  orderly, 
expeditioua,  and  fair  conduct  of  an 
appeal  providing  they  are  conaistent 
with  other  provisions  of  this  part. 

(1)  In  appeals  involving  intervenors, 
the  Reviewing  Officer  may  prescribe 
special  procedures  to  conduct  the 
appeal. 

(2)  All  parties  to  an  appeal  shall 
receive  notice  of  any  orders  or  deciaiona 
on  the  conduct  of  the  appeal. 

(3)  Orders  and  determinations 
governing  the  conduct  of  an  appeal  are 
not  subiect  to  appeal  and  further  review. 


(b)  Consolidation  of  appeals.  A 
Reviewing  Officer  may  consolidate 
multiple  appeala  of  the  same  decision,  or 
of  similar  decisions  involving  common 
issues  of  fact  or  law  and  issue  one 
appeal  deciaion.  Similarly,  a  Reviewing 
Officer  may  issue  one  decision  in  cases 
Involving  separate  reviews  filed 
pursuant  to  36  CFR  Part  217  and  under 
this  part  when  the  decision  at  issue  is 
the  same  decision.  In  such  case,  the 
Reviewing  Officer  shall  give  notice  to  all 
parties  to  multiple  appeals. 

(1)  A  decision  to  consolidate  appeals 
is  not  subject  to  appeal  and  further 
review. 

(2)  At  the  discretion  of  the  Reviewing 
Officer,  the  Deciding  Officer  may 
prepare  one  respoiuive  statement  to 
multiple  appeals. 

(c)  Requests  for  additional 
information.  Except  in  discretionary 
reviews  conducted  pursuant  to  |  251.100 
of  this  subpart  the  Reviewing  Officer 
may  ask  any  party  to  an  appeal  for 
additional  information  aa  deemed 
necessary  to  decide  the  appeal.  Such 
requests  will  be  limited  to  obtaining  and 
evaluating  information  needed  to  clarify 
issues  raised.  The  Reviewing  Officer 
shall  notify  all  parties  of  the  request  for 
information,  provide  it  to  all  parties, 
give  opportunity  to  comment  and 
extend  time  periods  if  necessary  to 
allow  for  submission  of  the  information. 

(d)  Conduct  of  appeals  of  decisions 
made  by  the  Chief.  When  the  Secretary 
elects  to  review  an  initial  decision  made 
by  the  Chief  (i  251.87(a)).  the  Secretary 
shall  conduct  the  review  in  accordance 
with  all  the  applicable  roles  and 
procedures  of  this  subpart. 


12S1JC 

(a)  A  request  to  intervene  in  an  appeal 
may  be  made  at  any  time  prior  to  the 
dosing  of  the  appeal  record  (|  251.96)  at 
the  first  level  of  appeal  (i  251.87). 
Requests  to  intervene  in  an  appeal  at 
the  discretionary  review  level 

(i  2Sl4)7(d))  shall  be  denied. 

(b)  To  request  intervention  in  a  first- 
level  appeal  under  this  subpart  a  party, 
at  a  minimum,  must: 

(1)  Submit  a  written  petition  to 
intervene  to  the  Reviewing  Officer, 

(2)  Be.  as  defined  at  i  251.81  of  this 
subpart,  an  applicant  for  or  party  to  a 
written  instrument  issued  by  the  Forest 
Service  that  is  the  subiect  of  or  affected 
by  the  appeal,  and  have  an  interest  that 
could  be  directly  affected  by  a  decision 
on  the  appeal,  and 

(3)  Show,  in  the  request  for 
intervention,  how  the  decision  on  the 
appeal  would  directly  affect  petitioner's 
interests. 


(c)  The  Reviewing  Officer  determines 
whether  a  party  requesting  intervention 
meets  the  requirements  of  paragraph  (a) 
of  this  section.  In  granting  intervention, 
the  Reviewing  Officer  must  give  notice 
to  all  other  parties  to  the  appeal. 

(d)  A  granting  or  denial  of 
intervention  Is  not  subject  to  appeal  to  a 
higher  level. 

(e)  Appellants  and  intervenors  must 
concurrently  furnish  copies  of  all 
submissions  to  each  other  as  well  as  the 
Deciding  Officer.  Failure  to  provide  each 
other  copies  may  result  in  removal  of  a 
submission  from  the  appeal  record.  At 
the  discretion  of  the  Reviewing  Officer, 
appellants  may  be  given  additional  time 
to  review  and  comment  on  initial 
submissions  by  intervenors. 

(f)  An  intervenor  cannot  continue  an 
appeal  if  the  appellant  withdraws  the 
appeal 

i2S1J7   Orel  praaantation. 

(a)  Purpose.  An  oral  presentation 
provides  an  additional  opportimity  for 
an  appellant  and  other  parties  to  an 
appeal  to  present  their  viewpoints  to 
the  Reviewing  Officer.  The  purpose  is  to 
restate,  emphasize,  and/or  darify 
information  related  to  an  appeal  Oral 
presentations  are  to  be  conducted  in  an 
informal  manner  and  shall  not  be 
subject  to  formal  rules  of  procedure  such 
as  diose  appUcable  to  judicial 
proceedings. 

(b)  Requests.  Only  an  appellant  may 
request  and  be  granted  an  oral 
presentation.  An  appellant  may  request 
an  oral  presentation  at  any  time  prior  to 
closing  of  the  appeal  record  (S  251.98).  A 
Rexiewing  Officer  shall  automatically 
grant  an  oral  presentation  if  the 
appellant  requested  the  presentation  as 
part  of  the  notice  of  appeal. 

(c)  Participation.  At  the  discretion  of 
the  Reviewing  Officer,  oral 
presentations  may  be  open  to  public 
attendance,  but  participation  is  limited 
to  parties  to  the  appeal.  The  Reviewing 
Officer  shall  advise  all  parties  to  the 
appeal,  including  the  Deciding  Officer. 
of  the  place,  time,  and  date  of  the  oral 
presentation,  and  how  the  oral 
presentation  will  be  conducted.  All 
parties  to  an  appeal  shall  be  invited  to 
participate.  Appellants  and  intervenors 
must  faiiear  any  expense  involved  in 
making  an  oral  presentation  in  person  or 
by  telephone. 

(d)  Limitation.  Oral  presentations 
shall  be  held  only  at  the  first  level  of 
appeal  (S  2S1.87(b)). 


9X5148 

(a)  The  following  rules  apply  only  to 
the  appeal  record  for  appeals  at  the  first 
level  (S  251.87  (a),  (b)): 


(1)  It  is  the  responsibility  of  the 
Reviewing  Officer  to  maintain  in  one 
location  the  documents  related  to  the 
appeal 

(2)  The  record  consists  of  the 
documents  filed  with  the  Reviewing 
Officer  induding,  but  not  limited  to,  the 
notice  of  appeal  responsive  statement 
replies  to  submissions  by  various  parties 
to  the  appeal  orders  and  determinations 
made  on  the  conduct  of  the  appeal  and 
correspondence. 

(3)  "rhe  Reviewing  Officer  has 
discretion  to  remove  from  the  record 
documents  that  were  not  sent  to  aU 
parties  to  an  appeal 

(4)  Unless  the  Reviewing  Officer  has 
ordered  otherwise,  the  appeal  record 
doses  with  the  expiration  of  the  time 
period  for  filing  of  the  reply(ies)  to  the 
responsive  statement  or  at  the 
condusion  of  an  oral  presentation,  if 
there  is  one.  The  Reviewing  Officer  shall 
notify  all  parties  to  an  appeal  of  the 
dosure  of  the  record. 

(5)  The  appeal  record  is  open  to  public 
inspection. 

§2S1M   Appeal  decision. 

(a)  The  Reviewing  Officer  shall  base 
the  appeal  dedsion  on  the  appeal  record 
and  laws,  regulations,  orders,  polides 
and  procedures  in  effect  at  the  time  the 
decision  was  made. 

(b)  The  Reviewing  Officer  shall  affirm 
or  reverse  the  original  decision  whole  or 
in  part  and  indude  the  reason(s)  for  the 
decision.  The  Reviewing  Officer  may 
also  include  in  the  appeal  decision 
instructions  for  further  action  by  the 
Deciding  Officer. 

(c)  At  the  first  level  of  appeal  the 
Reviewing  Officer  shall  make  and  issue 
an  appeal  decision  within  30  days  of  the 
date  the  record  is  closed. 

(d)  At  the  second  level  of  appeal 
provided  in  §  251.87(c).  the  Reviewing 
Officer  shall  make  and  issue  an  appeal 
decision  within  30  days  of  the  date  the 
record  is  received  from  the  first  level 
Reviewing  Officer. 

(e)  The  Reviewing  Officer  shall  send  a 
copy  of  all  appeal  decisions  to  all 
participants. 

(f)  Unless  the  next  higher  officer 
exercises  the  discretion  to  review  an 
appeal  decision  as  provided  in 

§§  2S1.87(e)  and  251.100  of  this  subpart, 
the  appeal  decision  is  the  final 
administrative  decision  of  the 
Department  of  Agriculture  and  is  not 
subject  to  further  review  under  this 
subpart  or  Part  217  of  this  chapter. 

§251.100    Discrationafy  review, 
(a)  Petitions  or  requests  for 
discretionary  review  shall  not  in  and  of 
themselves,  give  rise  to  a  decision  to 
exercise  discretionary  review,  in 


electing  to  exercise  discretion,  a 
Reviewing  Officer  should  consider,  but 
is  not  limited  to.  such  factors  as 
controversy  surrounding  the  decision, 
the  potential  for  litigation,  and  whether 
the  appeal  dedsion  is  precedential  in 
nature  or  establishes  new  policy. 

(b)  Within  one  day  following  the  date 
of  a  dismissal  (§  251.92)  or  an  appeal 
dedsion  (S  251.99)  is  signed  by  a 
Reviewing  Officer,  the  Reviening 
Officer  shall  forward  a  copy  of  the 
appeal  decision  and  the  initial  decision 
upon  which  the  appeal  is  predicated  to 
the  next  higher  officer. 

(c)  The  next  higher  level  officer  shall 
have  15  calendar  days  from  date  of 
receipt  to  decide  whether  or  not  to 
review  an  appeal  dedsion  and  may  call 
for  or  use  the  appeal  record  in  deciding 
whether  or  not  to  review  the  appeal 
decision.  If  the  record  is  requested,  the 
15-day  period  is  suspended  at  that  point 
The  lower  level  Reviewing  Officer  shall 
forward  it  within  5  days  of  the  request 
Upon  receipt  the  higher  level  officer 
shall  have  15  days  to  decide  whether  or 
not  to  review  the  lower  level  decision.  If 
that  officer  takes  no  action  by  the 
expiration  of  the  discretionary  review 
period,  appellants  shall  be  notified  that 
the  appeal  decision  of  the  Reviewing 
Officer  stands  as  the  final 
administrative  re\iew  decision  of  the 
Department  of  Agricultiue. 

(d)  When  an  official  exerdses  the 
discretion  in  §  251.87(d)  or  §  251.87(e)  of 
this  subpart  to  review  a  dismissal  or 
appeal  decision,  the  discretionary 
review  shall  be  made  on  the  existing 
appeal  record  and  the  lower  level 
Revievying  Officer's  appeal  decision. 
The  recoid  shall  not  be  reopened  to 
accept  additional  submissions  from  any 
party  to  the  appeal  or  from  the 
Reviewing  OfiRcer  whose  appeal 
decision  is  being  reviewed. 

(e)  When  an  official  exercises 
discretion  to  review  an  appeal  decision, 
a  Reviewing  Officer  may  extend  a  stay, 
in  whole  or  in  part,  during  pendency  of 
the  discretionary  review. 

(f)  The  second  level  Reviewing  Officer 
shall  conclude  the  review  writhin  30  days 
of  the  date  of  notice  issued  to  an 
appellant  that  the  lower  level  decision 
will  be  reviewed. 

(g)  If  a  discretionary  review  decision 
is  not  issued  by  the  end  of  the  30Klay 
review  period,  appellants  and 
intervenors  shall  be  deemed  to  have 
e)diausted  their  administrative  remedies 
for  purposes  of  judicial  review.  In  such 
case,  appellants,  intervenors.  and  the 
lower  level  Reviewing  Officer  shall  be 
notified. 

(h)  The  Reviewing  Officer  shall 
provide  a  copy  of  the  decision  to  all 
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■ppellanlt.  inierveaort.  th*  Deciding 
OfTicer.  and  the  lower  level  Reviewing 
OfTiccr. 


|»i.iti   PeaeyiR 


It  is  the  poeitioB  of  the  Department  of 
Agriculture  that  any  filing  for  Federal 
Micial  review  of  and  relief  from  a 
decision  appealable  under  this  subpart 
is  premature  and  inappropriate,  unlets 
the  appellant  has  Brst  sought  to  resolve 
the  dispute  by  invoking  and  exhausting 
the  procedures  of  this  subpart.  This 
position  may  be  waived  only  upon  a 
written  finding  by  the  Chief. 


lasi.Mn 

(a)  Except  where  applicants  or 
holders  elect  the  decision  review 
procedures  of  Part  217  of  this  Chapter, 
all  appeals  of  decisions  by  appUoeats  or 
holders  arising  Irom  the  isanance. 


approval  and  administration  of  written 
instruments  authorizing  occupancy  and 
use  of  National  Forest  System  lands  as 
defined  at  |  251.82  of  this  subpart  shall 
be  subject  to  the  provisions  of  this 
subpart  as  of  February  22. 1988. 

(b)  Appeals  of  the  type  covered  by 
this  subpart  and  filed  prior  to  February 
22.  I860,  shall  continue  to  be  conducted 
under  the  provisions  of  30  CFR  211.1& 

PART  2M-NATI0MAL  RECftEATION 
AREAS  (AIKNOCDI 


fxn.t8   lAmendedl 

9.  Revise  i  292.1S(/)  to  read  as  follows: 

•        •        •        •        • 

If)  Appeals.  Any  landoivner  who  is 
adversely  affected  by  a  decision  of  the 
Area  Ranger  under  these  regulations 
may  file  an  appeal  under  the  provisions 
of  38  CFR  Part  251,  Subpart  C 

Date:  |anuary  12. 1880. 
Mchsnl  B.  Lyi«. 

Secretary. 


Appendix  A  -  36  CFR  217 


DECISION 


) 


8.  The  audiority  ciution  for  Part  282. 
Subpart  C  continues  to  read  as  follows: 

Aiilfcaritjf  Sac  4(a).  Act  of  Aug.  22.  isn  (88 
Slatrns). 


Cdilocial  aatm  Hwm  appendices  will  not 
appear  in  the  Code  of  Federal  Regulatioos. 
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Department  of  the 
Interior  

Minerals  IManagement  Service 

Outer  Continentai  Shelf  Operations  in  the 
Central  GuH  of  Mexico;  Notices 


Decision 
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ftitar  Contin«iial  SIMM  Cwrtral  QuH  of 
Moitoo;  Nottoo  of  Lawlng  SyMwno. 
••to  lit 

SKtion  8(aM8)  (43  U.&C  1337(aNS))  of 
tb*  Outer  Continental  Shelf  Lands  Act 
(OCSLA)  requires  that,  at  ieaat  30  days 
before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and  published 
in  the  Padml  RatMar. 

1.  identifying  the  bidding  systems  to 
b*  used  and  the  reasons  for  such  use: 
and 

2.  designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  published  pursuant  to 
these  raoulraments. 

1.  Bidding  $yatemt  to  b»  u»ed.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  118. 
blodcs  will  be  offered  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C 
1337(a)(1)):  (a)  bonus  bidding  with  a 
fUed  leH-percent  royalty  on  all 
unleased  biodis  in  less  than  400  meters 
of  water  and  (b)  bonus  bidding  with  a 
fixed  12V%-percent  royalty  on  all 
rtmaining  unleased  blocks. 

a.  Bonus  Bidding  with  a  1$%-P»n»nt 
Royalty.  This  systan  is  auliMrisad  t^ 


■M:tion  (8NaNlNA)  of  the  OCSLA.  Tbis 
•jfsten  has  been  used  extensively  since 
tha  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
payments  but  may  yield  more  rewards  if 
a  commercial  field  is  discovered.  The 
relatively  high  front-end  bonus 
payments  may  encourage  rapid 
exploration. 

b.  Bonus  Bidding  with  a  12V»-Percent 
Royalty.  This  system  is  authorized  by 
section  (8NaKlNA)  of  the  OCSLA,  It  has 
been  choeen  for  certain  deeper  water 
blocks  proposed  for  the  Central  Gulf  of 
Mexico  (Sale  118)  because  these  blocks 
are  expected  to  require  substantially 
higher  exploration,  development,  and 
production  costs,  as  well  as  longer  times 
before  initial  production,  in  comparison 
to  shallow  water  blocks.  Department  of 
the  Interior  analyses  indicate  that  the 
minimum  economically  developable 
discovery  on  a  block  in  such  high-cost 
areas  under  a  12V^-percent  royalty 
system  would  be  less  than  for  the  same 
blocks  under  a  16^ -percent  royalty 
system.  As  a  result,  more  blodis  may  ba 
explored  and  developed.  In  addition,  the 
lower  royalty  rate  system  is  expected  to 
sncourage  more  rapid  production  and 
higher  economic  profits.  It  is  not 
anticipated,  however,  that  the  larger 
cash  bonus  bid  associated  with  a  lower 
royalty  rate  will  significantly  reduce 


competition,  since  the  higher  costs  for 
exploration  and  development  are  the 
primary  constraints  to  competition. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  under 
the  two  systems  was  based  on  the 
following  factors: 

a.  Lease  terms  on  adjacent,  previously 
leaaed  blocks  were  considered  to 
enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12V^-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  high-cost  areas  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  Map  2 
entitled  Central  Gulf  of  Mexico  Lease 
Sale  118— Final.  Bidding  Systems  and 
Bidding  Units."  This  map  is  available 
from  the  Minerals  Management  Service, 
Gulf  of  Mexico  Region.  1201  Elmweod 
Park  Boulevard.  New  Orleans,  Louisiana 
7012»-2394. 

Robert  E.  KaOoMo 

Director  Minerals  Management  Service. 
Approved:  January  13. 1889. 


Deputy  Assistant  Secretary— Zand  and 

Minerals  Management 

[FR  Doc  8»-1330  Filed  1-19-80:  8:45  am) 
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DBPAinNBrT  or  thi  mmtioR 

NimRALS  NANACEMIIIT  SBRVICt 

Outer  Contin«nt«l  8h«lf 
Cantral  Gulf  of  Itoxico  * 

Oil  and  a*m  Immmm   sala  US 

1.  Authority.  This  Notlc*  Is  published  pursuant  to  th«  Outer 
ContlnMitsl  «h«lf  (0C8)  Lands  Act  (43  U.8.C.  1331-1356.  (1M2)), 
as  aaandad  bv  ths  OCS  Lands  Act  19«S  AMndMnts  (100  Stat.  147), 
and  tha  rsgulatiens  lasuad  tharaundar  (30  CFR  Part  256). 

a.   rilltiB  of  Bida.   Saalad  blda  will  ba  racaivad  by  tha 
llagional  Dlractor  (RO) ,  Gulf  of  Haxlco  Ragion,  Minarala  NanagwMnt 
garvioa  (MM),  1301  Elawood  Park  Boulevard,  Mew  Orleans,  Louisiana 
70123-23*4.  Blda  may  be  delivered  In  person  to  that  addraaa 
durinq  nonul  buainess  hours  (•  a. a.  to  4  p.a.,  Central  Standard 
Tiaa  (o.a.t.))  unt^l  the  Bid  Subaiaalon  Oaadline  at  10  a.*., 
Taaaday,  Narch  14,  19S9.  All  tiaaa  cited  in  this  Notice  refer  to 
e.s.t.  Bida  will  not  ba  aooaptad  the  day  of  Bid  Opening, 
Wadnaaday.  March  IS,  19S9.  Bids  received  by  the  RD  later  than  tha 
tiaa  and  data  apacifiad  above  will  be  returned  unopened  to  the 
bidders.   Bids  aay  not  ba  aodifiad  unleaa  written  Modification  is 
racaivad  by  the  RO  prior  to  lO  a. a.,  Tuaaday,  March  14,  19«9. 
Bids  aay  not  ba  withdrawn  unleaa  written  withdrawal  la  race Wed  by 
tha  RO  prior  to  S:30  a.a. .  Madnaaday,  Narch  15,  19S9.  Bid  Opening 
Tiaa  will  ba  9  a.a.,  Madnaaday,  March  15,  1989,  at  the  Marriott 
■otal,  559  Canal  Street,  Haw  Orleana,  Louiaiana.  All  bida  auat  be 
•utaaltted  and  will  ba  considered  In  accordance  with  applicable 
raoulatlona  Including  30  CPR  Part  256.  The  list  of  restricted 
joint  bidders  which  applies  to  this  sale  appeared  in  tha 

at  93  PR  4124*,  publlshad  on  October  20,  1988. 


3.   wthod  of  Bidding.   A  aeparata  bid  in  a  aealed  envelope 
labeled  "Saalad  Bid  for  oil  and  Caa  Laaae  Sale  118,  (insert  aap 
nu^Mr,  aap  naaa,  and  block  nuabar(8)),  not  to  be  opened  until 
9  a.a.,  Madnaaday,  March  15,  1989,"  auat  ba  subaitted  for  each 
block  or  prescribed  bidding  unit  bid  upon.  The  coapany  qxialifi- 
oatlon  nuabar  ahould  alao  appear  on  tha  envelope.   For  exaapla,  a 
label  would  read  aa  followat   "Sealed  Bid  for  Oil  and  Caa  Laaae 
Sale  lis,  NO  16-1,  Atwater  Valley,  Block  701,  not  to  be  opened 
until  9  a.a.,  Madnaaday,  March  15,  1989,  Ovarthruat  Inc.  •1093." 
Por  those  blocks  which  auat  be  bid  upon  aa  a  bidding  unit  (aaa 
paragraph  12),  it  la  racoaainded  that  all  nuabera  of  blocks 
ooaprising  tha  bidding  unit  appear  on  the  aealed  envelope.  A 
augqaatad  bid  fora  appaara  in  30  CFR  Part  256,  Appendix  A.   In 
addition,  tha  total  aaount  bid  auat  be  in  whole  dollar  aaounta 


(no  cents) .  Bidders  aust  subait  with  each  bid  ona-fiCth  of  the 
cash  bonus,  in  caah  or  by  caahier'a  check,  bank  draft,  or 
certified  check,  payable  to  the  order  of  the  U.S.  Departaant  of 
the  Interior — Minerals  Manageaant  Service.  The  coapany 
qualification  nuabar  ahould  alao  appear  on  tha  check  or  draft 
together  with  bid  block  identification.  No  bid  for  leas  than  all 
of  the  unleased  portions  of  a  block  or  bidding  unit,  as  referenced 
in  paragraph  12,  will  be  considered.   Bidders  are  advised  to  use 
the  description  "All  the  Unleased  Federal  Portions"  for  those 
blocks  having  only  aliquot  portions  currently  available  for 
leasing. 

All  docuaenta  auat  ba  executed  in  conforaanca  with  aignatory 
authorizationa  on  file.  Partncrahips  also  need  to  subait  or 
have  on  file  in  the  Gulf  of  Mexico  regional  office  a  list  of 
signatoriaa  authorized  to  bind  the  partnarahip.   Biddara  sub- 
aitting  joint  bids  aust  state  on  tha  bid  fora  the  proportionate 
interest  of  each  participating  bidder,  in  percent  to  a  aaxiaua 
of  five  deciaal  places  after  the  deciaal  point;  e.g.,  33.33333 
percent.  Other  docuaenta  aay  be  required  of  bidders  under 
30  CFR  256.46.  Bidders  are  warned  againat  violation  of 
18  U.S.C.  1860,  prohibiting  unlawful  coablnation  or  intlaidatlon 
of  bidders. 

4.  BiMllW  SYlttW-   All  bids  subaitted  at  this  sale  aust 
provide  for  a  cash  bonus  in  the  aaount  of  $25  or  acre  per  acre  or 
fraction  thereof.  All  leases  awarded  will  provide  for  a  yearly 
rental  payaent  of  $3  per  acre  or  fraction  thereof.  All  leases 
will  provide  for  a  ainiaua  royalty  of  $3  per  acre  or  fraction 
thereof.  The  bidding  systeas  to  be  eaployed  for  this  sale  apply 
to  blocka  or  bidding  units  as  shown  on  Map  2  (sea  paragraph  12). 
The  following  bidding  systeas  will  be  used: 

(a)  nonua  Blddin?  with  a  12  1/2-Parcent  Rovaltv.  Bids  on 
the  blocka  and  bidding  units  offered  under  this  systea  aust  be 
subaitted  on  a  cash  bonus  baais  with  a  fixed  royalty  of  12  1/2 
percent . 

(b)  Bonus  Bidding  with  a  16  2/3-Percent  RovaltV.   Bids  on 
tha  blocks  and  bidding  units  offered  under  this  systea  aust  be 
subaitted  on  a  cash  bonus  baais  with  a  fixed  royalty  of  16  2/3 
percent. 

5,  Equal  QpDortunitv.  Each  bidder  aust  have  subaitted  by  the 
Bid  Subaission  Deadline  atated  in  paragraph  2,  tha  certification 
required  by  41  CFR  60-1. 7(b)  and  Executive  Order  No.  11246  of 
Septeaber  24,  1965,  as  aaended  by  Executive  Order  No.  11375  of 
October  13,  1967,  on  the  Coapliance  Report  Certification  Fora, 
Fora  HMS-2033  (June  1985) ,  and  the  Affirmative  Action  Representa- 
tion Fora,  Fora  MMS-2032  (June  1985).  See  paragraph  14(e). 
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•.   aid  Op«nlno.   Bid  opanlnq  will  b«gln  at  th«  Bid  Opening 
Tlaa  stated  In  paragraph  2.   Tha  opanlng  of  tha  bids  Is  for  th« 
sol*  purposs  of  publicly  announcing  bids  racalvad,  and  no  bids 
will  b«  accaptad  or  rajactad  at  that  tlaa.   If  tha  Oapartaant  Is 
prohibited  for  any  reason  froa  opening  any  bid  before  aldnight  on 
the  day  of  Bid  Opening,  that  bid  will  be  returned  unopened  to  the 
bidder  as  soon  thereafter  as  possible. 

7.   Deaaeit  of  Paw— nt.   Any  cash,  cashier's  checks,  certified 
checks,  or  bank  drafts  sutaaitted  with  a  bid  aay  be  deposited  by 
the  Covemaent  in  an  Interest -bearing  account  in  tha  U.S.  Treasury 
during  the  period  the  bids  are  being  considered.   Such  a  deposit 
does  not  constitute  and  ahall  not  be  construed  as  aoceptanoe  of 
any  bid  on  behalf  of  the  United  States. 

•.   Withdrawal  of  Blocks.   The  United  States  reserves  the 
right  to  withdraw  any  block  froa  this  sale  prior  to  issuance  of  a 
written  acceptance  of  a  bid  for  the  block. 

9.  Acceptance.  Beieetion.  or  Rytum  of  Bids.   The  Onited 
•tataa  raserves  the  right  to  reject  any  and  all  bids.   In  any 
ease,  no  bid  will  be  accepted,  and  no  lease  for  any  block  or 
bidding  unit  will  be  awarded  to  any  bidder,  unless: 

(a)  the  bidder  has  coaplled  with  all  requireaents  of  this 
Notice  and  applicable  regulations; 

(b)  tha  bid  is  the  highest  valid  bid;  and 

(c)  the  aaount  of  the  bid  has  been  deteralned  to  be 
adequate  by  tha  authorised  officer. 

No  bonus  bid  will  be  considered  for  acceptance  unless  it  provides 
(or  a  cash  bonus  of  $35  or  acre  per  acre  or  fraction  thereof.  Any 
bid  subaitted  which  does  not  confora  to  the  requireaents  of  this 
Notice,  the  OCS  Lands  Act,  as  aaended,  and  other  applicable 
regulations  aay  be  returned  to  the  person  subaittlng  that  bid  by 
the  RO  ai>d  not  considered  for  acceptance. 

10.  Successful  Bidders.   Bach  person  who  has  subaittad  a  bid 
accepted  by  the  authorited  officer  will  be  required  to  execute 
copies  of  the  lease,  pay  the  balance  of  the  cash  bonus  bid 
together  with  the  first  year's  annual  rental,  as  specified  below, 
and  satisfy  the  bonding  requireaents  of  30  CFR  256,  Subpart  I. 
Bucceasful  bidders  are  required  to  subait  the  balance  of  the  bonus 
and  tha  first  year's  annual  rantal  payaent,  for  each  lease  issued, 
by  electronic  funds  transfer  in  accordance  with  the  requireaents 
of  30  Cnt  218.155. 

11.  leasing  Maps  and  Official  Protraction  Diayra—.   Blocks 
or  bidding  units  offered  for  lease  aay  be  located  on  the  following 
Leesing  Maps  or  Official  Protraction  Diagraas  «rt)ich  aay  be 


purchased  froa  the  Gulf  of  Mexico  regional  office  (see  paragraph 
14(a)): 

(a)   Outer  Continental  Shelf  Leasing  Maps — Louisiana  Nos. 
1  through  12.  This  is  a  set  of  27  aaps  tihich  sells  for  $28. 
(Revised  and  New  Haps  have  recently  been  Issued.) 


GO 
IS 


Diagraas; 


(b)  Outer  Continental  Shelf  Official  Protraction 


NH  15-12  Swing  Bank 

NH  16-4  Mobile     . 

NH  16-7  vlosca  Knoll 

NH  16-10  Mississippi  Canyon 

NG  15-3  Green  Canyon 

NG  15-6  Walker  Ridga 

NG  15-9  (No  Naae) 

NG  16-1  Atwater  Valley 

NG  16-4  Lund 

M6  16-7  (No  Naae) 


(revised  Deceiver 
(revised  Noveaber 
(revised  Deceaber 
(revised  Deceaber 
(revised  Deceaber 
(revised  Deceaber 
(approved  March  3, 
(revised  Novaiaber 
(revised  August  22 
(approved  March  3, 


2,  1976). 
8,  1988). 
2,  1976). 
2,  1976). 
2,  1976) . 
2,  1976). 

1987) . 
10,  1983), 
,  1986). 

1987) . 


These  sell  for  $2  each. 


12.   Description  of  the  Areas  Offered  for  Bids. 

(a)  Acreages  of  blocks  are  shown  on  Leasing  Maps  and 
Official  Protraction  Diagraas.  Soae  of  these  bloclcs,  however,  aay 
be  partially  leased,  or  transected  by  adainistrative  lines  such  as 
the  Pederal/State  jurisdictional  line.   In  these  cases,  the 
following  suppleaental  docuaents  to  this  Notice  are  available  froa 
the  Gulf  of  Mexico  regional  office  (see  paragraph  14(a)). 

(1)  Central  Gulf  of  Mexico  Lease  Sale  118  -  Final. 
Unleasad  Split  Blocks. 

(2)  Central  Gulf  of  Mexico  Lease  Sale  118  -  Final. 
Onleasad  Acreage  of  Blocks  with  Aliquots  Under 
Lease. 

(b)  References  to  Maps  1,  2,  and  3  in  this  Notice  refer 
to  the  following  aaps  which  are  available  on  request  froa  the  Gulf 
of  Mexico  regional  office. 

Map  1  entitled  "Central  Gulf  of  Mexico  Lease  Sale  118  - 
Final.   Stipulations,  Lease  Teras,  and  Warning  Areas." 

Map  2  entitled  "Central  Gulf  of  Mexico  Lease  Sale  118  - 
Final.  Bidding  Systeas  and  Bidding  Units,"  refers 
largely  to  Royalty  Rates  and  Bidding  Units. 
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(ii)  Although  currently  unleased  and  shown  on  the 
OCS  Official  Protraction  Oiagraa.  Mobil*  NB  16-4  (First  Issued 
October  1972  and  recently  revised  Noveaber  0,  1988),  no  bids  will 
be  accepted  at  this  sale  on  the  following  blocks: 

Mobile  —  Blocks  765  through  767 
809  through  811 
853  through  855 
897  through  899 

13.   Lease  TerMS  and  Stipulations. 

(a)  Leases  resulting  froa  this  sale  will  have  initial 
terms  as  shown  on  Map  1  and  will  be  on  Fora  MMS-2005  (March  1986) . 
Copies  of  the  lease  font  are  available  froa  the  Gulf  of  Mexico 
regional  office  (see  paragraph  14(a)). 

(b)  The  applicability  of  the  stipulations  which  follow  is 
as  shown  on  Map  1  and  Map  3  and  as  supplemented  by  references  in 
this  Notice. 

stipulation  Wo.  1— Protection  of  Archaeological  Resources. 

(This  stipulation  will  apply  to  all  bloclcs  offered  for  lease  in 
this  sale.) 

(a)  "Archaeological  resource"  aeans  any  prehistoric  or 
historic  district,  site,  building,  structure,  or  object  (including 
shiptnrecks) ;  such  tsra  includes  artifacts,  records,  and  reaains 
which  are  related  to  such  a  district,  site,  building,  structure, 
or  object.   (16  U.S.C.  470w(5),  National  Historic  Preservation 
Act,  as  aaended.)   "Operations"  aeans  any  drilling,  aining,  or 
construction  or  placeaent  of  any  structure  for  exploration, 
developaent,  or  production  of  the  lease. 

(b)  If  the  Regional  Director  (RO)  believes  an  archaeo- 
logical resource  aay  exist  in  the  lease  area,  the  RO  will  notify 
the  lessee  in  writing.  The  lessee  shall  then  coaply  with  sub- 
paragraphs (1)  through  (3). 

(1)  Prior  to  coaaencing  any  operations,  the  lessee 
shall  prepare  a  report,  as  specified  by  the  RO,  to  determine  the 
potential  existence  of  any  archaeological  resource  that  aay  be 
affected  by  operations.  The  report,  prepared  by  an  archaeologist 
and  a  gcophysicist,  shall  be  based  on  an  assessaent  of  data  froa 
reaote-sensing  surveys  and  of  other  pertinent  archaeological  and 
environaental  inforaation.  The  lessee  shall  subait  this  report  to 
the  RO  for  review. 

(2)  If  the  evidence  suggests  that  an  archaeological 
-esource  aay  be  present,  the  lessee  shall  either: 
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(I)  Loeat*  th«  sit*  of  any  operation  ao  aa  not 
to  •dv«n«ly  •((•et  Um  arsa  wiMr*  Um  archaaological  raaourc*  say 
bat  or 

(II)  latabllah  to  th«  satiafactlon  of  tha  RO 
that  an  archaaoloqical  raaouroa  doaa  not  axlat  or  will  not  ba 
advaraaly  affactad  by  oparationa.   Thla  ahall  ba  dona  by  furthar 
arct»aael09lcal  invaatiqatlon,  conductad  by  an  archaaologiat  and  a 
gaophyalciat,  aainq  aurvay  aqulp*ant  and  tachnlquaa  daaaad  naoaa- 
aary  by  tha  RO.   A  raport  on  tha  Invaatlgation  ahall  ba  aubaittad 
to  tba  KO  for  ravla«. 

(3)  If  tha  RO  dataralnaa  that  an  archaaoloqical 
raaouroa  la  llkaly  to  ba  praaant  in  tha  laaaa  araa  and  aay  ba 
advaraaly  affactad  by  oparationa,  tha  RO  will  notify  tha  laaaaa 
iaaadlataly.  TIm  laaaaa  ahall  taka  no  action  that  aay  advaraaly 
affact  tba  archaaoloqieal  raaouroa  until  tha  RD  baa  told  tha 
laaaaa  how  to  protact  it. 

(c)   If  tha  laaaaa  diacovara  any  a rchaao logical  raaouroa 
ataila  conducting  oparationa  on  tha  laaaa  araa,  tha  laaaaa  ahall 
raport  tha  diacovary  i—adlataly  to  tha  RO.  Tha  laaaaa  ahall  aaka 
avary  raaaonabla  affort  to  praaarva  tha  archaaological  raaourca 
until  tha  RO  haa  told  tha  laaaaa  how  to  protact  It. 

ItlDulation  Mo.  2— Topographic  Faaturaa. 

(Thia  atipulatlon  will  ba  includad  in  laaaaa  locatad  in  tha  araaa 
ao  indicatad  on  Hapa  1  and  3  daacribad  in  paragraph  12.) 

Tha  banka  «#hich  cauaa  thia  atipulation  to  ba  appliad  to  blocka  of 
tba  Cantral  Gulf  ara: 

No  Activity  Zona 

Oafinad  by 
Isobath  (natars) 

85 
85 

85 
85 

82 
80 
76 
64 
55 

l/Only  paragraph  (a)  of  tha  atipulation  appliaa. 
2/Only  paragrapha  (a)  and  (b)  apply. 

t/Vaatam  Gulf  of  Naxico  bank  with  a  portion  of  ita  "3-Hlla  Zona" 
In  tba  Cantral  Gulf  of  Maxico. 


No 

Activity 
Oafinad 

Zona 
by 

•ank  *»M» 

laebath  (m 

tars) 

Bank  Naaa 

Hoorall  Bank 

s» 

Jakkula  Bank 

•ouM  Bank 

•s 

Swaat  Bank/1 

Itatak  Bank 

•f 

Bright  Bank 

Sldnar  Bank 

M 

Gayar  Bank/ 3 

Rankin  Bank 

•S 

HacMail  Bank/3 

•ackatt  Bank/3 

85 

Aldardioa  Bank 

Bwing  Bank 

85 

Piahnat  Bank/2 

Dlaphua  Bank/2 

85 

29  rathoa  Bank 

Parkar  Bank 

85 

Sonniar  Bank 
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(a)  No  activity  including  atructuraa,  drilling  rlga, 
pipalinaa,  or  anchoring  will  ba  allowad  within  tha  liatad  iaobath 
("No  Activity  Zona"  aa  ahown  on  Map  3)  of  tha  banka  aa  liatad 

ADOV#a 

(b)  Oparationa  within  tba  araa  ahown  aa  "1,000-Hatar 
Zona"  on  Hap  3  ahall  ba  raatrictad  by  ahunting  all  drill  cuttings 
and  drilling  fluids  to  tha  bottoa  through  a  downpipa  that  tar- 
ainataa  an  appropriate  diatanca  but  no  aora  than  10  aetara  froa 
tha  bottoa. 

(c)  Oparationa  within  tha  araa  shown  aa  "1-Mile  Zone"  on 
Hap  3  shall  be  restricted  by  shunting  all  drill  cuttings  and 
drilling  fluids  to  tha  bottoa  through  a  downpipa  that  tarainates 
an  appropriate  diatanca  but  no  aora  than  10  aeters  froa  the 
bottoa.  (Where  there  ia  a  "1-Mila  Zone"  deaignated,  tha  "1,000- 
Heter  Zone"  in  paragraph  (b)  ia  not  deaignated.) 

(d)  Oparationa  within  the  area  shown  as  "3-Mile  Zone"  on 
Map  3  ahall  ba  raatrictad  by  ahunting  all  drill  cuttinga  and 
drilling  fluida  froa  davelopawnt  operationa  to  the  bottoa  through 
a  downpipa  that  tarainatea  an  appropriate  diatance  but  no  acre 
than  10  aetara  froa  the  bottoa. 

a 

stipulation  No.  3 — Live  Bottoas. 

(To  be  included  only  on  leases  in  the  following  blocks:  Main  Pass 

Araa,  South  and  Eaat  Addition,  Blocks  219-226,  244-266,  276-288; 

Viosca  Knoll,  Blocka  521,  522,  564,  565,  566,  609,  610,  654, 
692-698.) 

For  the  purpose  of  this  stipulation,  "live  bottoa  areas"  are 
defined  as  seagrass  coaaunities;  or  those  areas  which  contain 
.biological  asseablagea  consisting  of  such  sessile  invertebrates  as 
sea  fans,  sea  whipa,  hydroids,  aneaonas,  ascidians,  sponges, 
bryosoans,  or  corals  living  upon  and  attached  to  naturally 
occurring  hard  or  rocky  foraations  with  rough,  broken,  or  saooth 
topography;  or  areas  whose  lithotope  favors  the  accuaulation  of 
turtles,  fishes,  and  other  fauna. 

Prior  to  any  drilling  activitiaa  or  the  construction  or  placeaent 
of  any  atructura  for  exploration  or  developaent  on  this  lease, 
including,  but  not  Halted  to,  anchoring,  wall  drilling,  and 
pipeline  and  platfora  placaaant,  tha  laaaae  will  subait  to  the 
Regional  Olractor  (RO)  a  live  bottoa  aurvay  report  containing  a 
bathyaatry  aap  prepared  utilizing  raaote  aensing  techniques.  The 
bathyaatry  aap  ahall  ba  prepared  for  the  purpose  of  deteraining 
the  preaance  or  abaence  of  live  bottoas  trtiich  could  be  iapacted  by 
the  proposed  activity.   This  aap  shall  encoapass  such  an  area  of 
the  soafloor  where  surface  disturbing  activities,  including 
anchoring,  aay  occur. 
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If   It   la  dat«rain«d   that  thm  llv*  bottoas  alght  b«  •dv«r*«ly 
iapMtad  by  th«  propoMd  activity,   Um  RO  will  ivqulr*  th«  Imsm 
to  undartak*  any  Masur*  daawid  •conoaically,   anvironMntally,   and 
tMhnlcally  fMsibla  to  protMrt  th«  piimacla  arM.      ThM*  Masuras 
■ay  Inoludo,   but  ar«  not  liaitad  to,  tbo  following: 

(a)  tbo  nlocatlon  of  oparations*  and 

(b)  tho  Bonitoring  to  assosa  tha  iapact  of  ttta  activity 
on  tho  livo  bottoM. 

tiaulatlaa   Mo.    4— «tlifc«r^   M.,r^m 

(Itiis  atipulatiM  will  bo  ineliidod  in  laasos  locatad  within  tha 
Warning  Araaa  and  tglin  Matar  TMt  Aroaa  l  and  3,  aa  ahown  on  Map 
1  doacribad  In  paragraph  13.) 

(a)  Mold  and  Sava  Harmlaaa 

Mhathar  coopanaatlon  for  aucfa  danaga  or  injury  sight  ba  dua  undar 
a  thoory  of  atrict  or  absoluta  liability  or  otharwlaa,  tha  laaaaa 
aaauaaa  all  riaka  of  daaaga  or  injury  to  porsona  or  proparty, 
which  oeeur  in,  on,  or  abova  tha  Outar  Centinantal  Shalf  (OCS)  to 
any  parMfia  or  to  any  proparty  of  any  parson  or  parsons  who  aro 
•9M)ts,  aaployaaa,  or  Invitaas  of  tha  lassaa,  its  agants,  or 
indapandant  contractors  or  subcontractors  doing  businsaa  with  tha 
lauoa  in  connoction  with  any  activitios  boing  parfocaad  by  tha 
i— aas  in,  on,  or  abova  th«  dC8,  if  such  injury  or  daaaga  to  such 
parson  or  property  occurs  by  raason  of  tha  activitiaS  of  any 
aganey  of  tho  o.t.  Oovamaant,  ita  contractora  or  subcontractors, 
or  any  of  thair  officers,  aganta  or  aivioyaaa,  balng  conductad  as 
*  part  of,  or  in  eoitnoction  with,  tha  prograaa  and  activitiaa  of 
tbd  rin—ind  haadguartars  listad  in  tha  following  tabla. 

Notwithstanding  anv  liaitstion  of  tha  lasssa's  liability  in 
ssetion  14  of  tha  laasa,  th«  lassaa  assuMs  thia  risk  whathar  such 
inlurv  or  daaaga  is  cauawl  in  whela  or  in  part  by  any  act  or 
Mission,  ragardlass  of  nsgligenea  or  fault,  of  tha  Unitod  statas, 
ita  contractors  or  subcontractors,  or  any  of  ita  officars.  agants, 
or  aaployooa.  Tha  lassss  furthar  agraas  to  indaanify  and  hold  and 
saw*  harBlsss  tha  Uritsd  Statas  against  all  claias  for  loss, 
4«Mga,  or  injury  sustainod  by  tha  lassos,  or  to  indawtify  and 
held  and  savs  haralass  tha  Onitsd  statas  against  all  claiaa  for 
loss,  daaaga,  or  injury  sustained  by  tha  aganta,  aaployaas,  or 
^"^Ataes  of  the  lessee,  its  aganta,  or  any  indapandant  contractors 
or  subcontrsoters  doing  business  with  the  lassee  in  oonneotlon 
with  the  prograas  and  aetivities  of  tha  aforaaantioned  silitary 
instsilation,  iMiether  tha  saaa  be  cauaed  in  whole  or  in  part  by 
thenegligenoe  or  fault  of  the  United  States,  its  contractora  or 
subeentraoters.  or  any  of  its  officers,  aganta,  or  eapleyeea  and 
whether  auch  claias  sight  be  sustained  under  a  theory  of  strict  or 
abeelute  liability  or  otherwise. 
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(b)  eiectroaagnetic  Baissions 


The  lessee  agrees  to  control  its  own  eiectroaagnetic  eaissions  and 
those  of  its  agents,  eaployees,  invitees,  and  independent 
contractors  or  subcontractors  eaanating  froa  individual  designated 
defense  warning  areas  in  accordance  with  requireaants  specified  by 
the  cosaandar  of  the  coaaand  headquarters  listed  in  the  following 
table  to  the  degree  necessary  to  prevent  daaaga  to,  or  unaccep- 
table interference  with,  Departaant  of  Defense  flight,  testing  or 
operational  activities,  conducted  within  individual  designated 
wsming  areas.  Necessary  aonitoring  control,  and  coordination 
with  the  lessee,  its  sgsnts,  saployses,  invitees,  and  independent 
oontrsotors  or  subcontrsotors,  will  be  effected  by  the  coaaandar 
Of  the  appropriate  onshore  ailitary  installation  conducting 
operations  in  ths  particular  warning  area;  provided,  however,  that 
oontrel  of  such  eiectroaagnetic  eaissions  Shall  in  no  instance 
prohibit  all  aanner  of  eiectroaagnetic  coaaunication  during  any 
period  of  tiae  between  a  lessee,  its  sgsnts,  eaployees,  invitees, 
and  independent  contractors  or  subcontractors  and  onshore 
fscilities. 

(c)  Operational 

The  lesaea  when  operating,  or  causing  to  be  operated  on  its 
bensif,  boat  or  aircraft  traffic  in  the  individual  designated 
wsrning  areas  shall  enter  into  an  agreeMht  with  the  CMMAnder  of 
the  individual  coaaand  headquarters  listed  in  the  following  table 
upon  utilizing  an  individual  designated  warning  area  prior  to 
eMHMincing  such  traffic,  such  an  agreessnt  will  provide  for 
positive  control  of  boats  and  aircraft  operating  in  the  warhing 
areas  at  all  tiaes. 


Naming  Areas 
W-155 

(ror  Agreeaent) 


Naming  Areas'  Coaaand  Headquarters 

coaaand  Meadouartflf 

Chief,  Naval  Air  Training 

Naval  Air  station 

ATTN:  Lieutenant  Coaaander  Araitage 

or  Major  Oanuser 
Corpus  Christi,  Tsxas  78419-SloO 
Telephone:   (512)  939-3927/3902 


'H-155 
(For  Operational  Control) 


Fleet  Area  control  4  surveillance 
Facility  (FACSFAC) 
Naval  Air  Station 
ATTN:  Chief  LyOrt 
Mnsaeoia,  Florida  32$08 
telephone:   (964)  4S2-^2735/4671 
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■glln  Natar 
TMt  kt 
1  and  3 


Naval  Air  Station 

Air  Oparationa  Dapartaant 

Air  Traffic  Oiv la ion/Coda  53 

ATTMi  Chiaf  Skarrat 

Haw  Orlaana,  Louiaiana  70146-5000 

Talaphonat   (504)  393-3100/920S/310C 

159th  Tactical  Pightar  Croup  (AUG) 

HAS  NOLA 

ATTMi  Colonal  Jack  Boh  or 

Captain  Brie  HcDonald 
Naw  Orlaana,  Louiaiana  0143 
Talaphona:   (504)  393-3376/3377 

Coaaandar 
Ar«aBant  Diviaion 
3246th  Taat  Hinq/CA 
ATTN:  Aubray  Praaaan 
tqlin   APB.  Florida  32542 
Talaphona:   (904)  682-3614 


14.      lnfQr»ation  to  I^aaaaa. 

(a)  ggppl— ntal  Docuaanta.   Por  copiaa  of  tha  varioua 
dooiaanta  idantlfiad  aa  availabl*  fro*  tha  Culf  of  Haxico  ragional 
offica,  proapactiva  biddara  ahould  contact  tha  Public  Information 
Unit,  Ninarala  Nanaqaaant  Sarvica,  1201  Elawood  Park  Boulavard, 
Naw  Orlaana,  Louialana  70123-2394,  aithar  in  writinq  or  by 
talaphona  at  (504)  736-2519.   For  additional  inforaation,  contact 
tha  Raqional  Suparviaor  for  Laaainq  and  Environaant  at  that 
addraaa  or  by  talaphona  at  (504)  736-2755. 

(b)  Mavlaation  Safatv.   Oparationa  on  aoM  of  tha  blocka 
offarad  for  laaaa  may  ba  raatrictad  by  daaignation  of  fairwaya, 
pracautionary  tonaa,  anchoraqaa,  aafaty  zonas,  or  traffic  aapara- 
tion  achaaaa  aatabliahad  by  tha  U.S.  Coast  Guard  pursuant  to  tha 
Porta  and  Matarvaya  Safaty  Act  (33  U.S.C.  1221  at  aaq.),  as 
aaandad.   Corpa  of  Enqinaars  paraita  ara  raquirad  for  conatruction 
of  any  artificial  ialanda,  inatallationa,  and  othas^davicaa 
paraanantly  or  taaporarily  attachad  to  tha  aaabad  locatad  on  tha 
OCS  in  accordanca  with  aaction  4(a)  of  tha  OCS  Landa  Act,  aa 

•ndad. 


(c)   Offahora  Pjpalinas.   Biddara  ara  adviaad  that  tha 
Oapartaant  of  tha  Intarior  and  tha  Dapartaant  of  Transportation 
hava  antarad  into  a  Haaorandua  of  Undaratandinq,  datad  May  6, 
1976,  concaminq  tha  daaiqn,  inatallation,  oparation,  and  aain- 
tananca  of  offahora  pipalinaa.  Biddara  ahould  conault  both 
Japartaanta  for  raqulationa  applicabla  to  offahora  pipalinaa. 
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(d)   S-Yaar  Laaaaa.   Biddara  ara  adviaad  that  any  laaaa 
iaauad  for  a  tara  of  8  yaara  will  ba  cancallad  aftar  5  yaara, 
followinq  notica  purauant  to  tha  OCS  Landa  Act,  aa  aaandad,  if 
within  tha  initial  5-yaar  pariod  of  tha  laaaa,  tha  drillinq  of  an 
axploratory  wall  haa  not  baan  initiatad,  or  if  Initiatad,  the  wall 
haa  not  baan  drillad  in  conforaanca  with  tba  approvad  axploratlon 
plan  criteria,  or  if  thara  ia  not  a  su^analon  of  oparationa  in 
affact.  Saa  30  CPR  256.37. 

(a)   Affiraativa  Action.   Raviaion  of  Oapartaant  of  Labor 
raqulationa  on  affiraativa  action  raquiraaanta  for  Govamaent 
contractora  (includinq  lasaaas)  haa  baan  dafarrad,  pandinq  review 
of  thoaa  raqulationa  (aaa  Federal  Reqiatar  of  Auqust  25,  1981,  at 
46  PR  42865  and  42968) .  Should  chanqaa  bacoae  effective  at  any 
tiaa  before  the  iaauance  of  leaaas  reaultinq  froa  thia  aale, 
aaction  18  of  tha  laaaa  fora  (Pora  HHS-2005,  March  1986)  would  be 
delated  froa  leaaaa  reaultinq  froa  thia  aale.  In  addition, 
axiatinq  atocka  of  tha  affiraativa  action  foraa  deacribed  in 
paraqraph  5  of  thia  Notica  contain  lanquaqe  that  would  be  auper- 
aaded  by  the  reviaad  requlations  at  41  CPR  60-1. 5(a)(1)  and 
60-1.7(a)(l).  Subaiaaion  of  Fora  MMS-2032  (June  1985)  and  Fora 
HMS-2033  (June  1985)  will  not  invalidate  an  otherwise  acceptable 
bid,  and  tha  revised  raqulationa'  requireaenta  will  be  deeaed  to 
be  part  of  the  exiatinq  affiraativa  action  foraa. 

(f)   Ordnance  Diapoaal  Araaa.   Biddara  are  cautioned  as  to 
the  exiatence  of  two  inactive  ordnance  disposal  araaa  in  the 
Hiaaiaaippi  Canyon  area,  ahown  on  aap  1,  deacribed  in  paraqraph  12 
of  thia  Notice.  Theae  araaa  were  uaed  to  dispose  of  ordnance  of 
unknown  coapoaition  and  quantity.  Hater  depths  ranqe  froa 
approxiaataly  750  to  1,525  aeters.  Bottoa  sediaents  in  both  areas 
ara  qanerally  aoft,  consistinq  of  silty  clays.  Exploration  and 
developaent  activities  in  these  araaa  require  precautions 
coaaanaurata  with  the  potential  hazards. 

Tha  U.S.  Air  Force  haa  released  an  indaterainable  amount  of 
tinexploded  ordnance  throughout  Eqlin  Hater  Test  Areas  1  and  3. 
The  exact  location  of  tha  unexplodad  ordnance  is  unkno%m,  and 
Ijnseea  are  adviaad  that  all  laaaa  blocks  included  in  thia  sale 
within  these  water  test  areas  should  be  considered  potentially 
hasardoua  to  drillinq  and  platfoin  and  pipeline  placeaent. 

15.   New  Regulatory  Provisions.   Bidders  are  advised  of  new 
NMS  operatinq  requlations,  "Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf,  30  CFR  Parts  250  and  256,"  which  were 
published  April  1,  1988,  in  the  Federal  Register  at  53  FR  10595. 
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r.  Bnvlroaniental  ProtactkMi 
Agency  (EPA). 
acwoit  Propo— d  nda. 

MNMMMV;  TIm  BnvironnMntal  Protectioa 
Agency  (EPA)  it  propcatnt  to  designate 
232  extremely  hasardous  substances 
(EHSs)  listed  pursuant  to  Title  III  of  the 
Superfund  Amendments  and 
Reauthorisation  Act  of  1986  (SARA)  as 
baiardous  substances  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CBRCLA).  as  amended. 
Although  IM  substances  listed  as  EHSs 
under  SARA  Title  III  are  already 
CERCLA  haxardous  substances,  there 
are  2S2  that  are  not  Currently,  only 
releases  of  those  EHSs  that  are  also 
CERCLA  haxardous  substances  are 
required  to  be  reported  to  the  National 
Response  Center  (NRC)  under  section 
103  of  CBRCLA.  Widi  today's  proposed 
rulemaking.  EPA  intends  to  reduce 
potential  confusion  concerning  the 
different  SARA  TiUe  UI  and  CERCLA 
requirements  by  ensuring  consistent 
procedures  for  reporting  releases  of  all 
EHSs.  In  addition,  today's  proposal 
would  facilitate  the  exptadited 
determination  of  the  need  for  a  Federal 
response  to  such  releases. 
OATia:  Comments  must  be  submitted  on 
or  before  March  24. 1980. 

Comment*:  Comments  should  be 
■ubmilled  in  triplicate  to:  Emergency 
Response  Division.  Superfund  Docket 
Qerk.  Attention:  Docket  Number  102 
RQ-232EHS.  Room  LC-loa  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  WashiiMton.  DC  204aa 

Docket  Copies  of  materials  relevant 
to  this  rulemaking  are  contained  in 
Room  LG-100  at  the  above  address.  The 
docket  is  svailable  for  inspection 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  Appointments  to 
review  the  docket  can  be  made  by 
calling  1-202/382-3040.  As  provided  in 
40  CFR  Part  2.  a  reasonable  fee  (the  first 
80  pages  are  free  and  each  additional 
page  costs  3^20)  may  be  charged  for 
copying  services. 

Releaae  Notification:  The  toll-free 
telephone  number  of  the  NationsI 
Response  Center  is  1-800/424-8802:  in 


the  Washington.  DC  metropolitan  area. 
the  number  is  l-an/428-287S. 
TON  MIRTMM  MTOMIATIOM  OOHTACTt 
Ms.  Gerain  H.  Ptsty,  Response 
Standards  and  Criteria  Branch. 
Emergency  Response  Division  (OS-210). 
U.S.  Environmantal  Protection  Agency. 
401  M  Street  SW..  Washioaton.  DC 
20M0:  or  the  RCRA/Supetftind  Hotline 
at  1-800/424-9348:  in  tha  Washington. 
DC  metropolitan  area  at  l-20Z/362-«)0a 

contents  of  today's  preamble  are  Itoted 
in  the  following  outline: 
L  Introduction 

A.  Sututory  Authority 

B.  Background  of  this  Rulemaking 

U.  Rationale  for  Designation  of  BxtmBeiy 

Haxardoua  Substancea  ••  CFKCLA 

Haaardous  SulMtanoes 
ASARATItklD 
E  Criteria  for  DesigDation  of  Extremely 

HaiankMH  Suhstancet 
C  SimpliHcatlon  of  Reportii^ 

Requireoienta 

III.  Conaequences  of  Designatioo 
A  Notification  Under  CERCLA 
B.  taMltiet  Under  CERCLA 

C  Notiflcalloa  and  Penalties  Under  SARA 
Title  ni 

D.  Liability 

E.  Other  Conaequencea 

F.  Public  Health  and  Welfaf*  and 
Environmental  Beaeflla 

IV.  Differancea  in  SARA  Title  ID  and 

CERCLA  NotMcatioo  Raquirements 

Following  Designation 
A  Substanoas  Coveied 
B.  Facilities  Coveted 
C  R«laaa«a  Covered 

V.  Regulatory  Aaalyaes 

A  Executive  Order  Na  12291 
E  Rogulalory  P1exit>iUty  Act 
C  Paperwork  Reduction  Ad 

L  Introducttoo 

A.  Statutory  Authority 

The  Comprehensive  Environmental 
Response.  Compensation,  snd  Liability 
Act  of  1980  (Pub.  L  9e-<10).  42  U.S.C 
9801  et  seq.  (CERCLA  or  the  Act),  as 
amended,  establishes  broad  Federal 
authority  to  respond  to  releases  or 
threats  of  releases  of  hazardous 
substances  from  vessels  and  facilities. 
The  term  "hazardous  substance"  is 
defined  in  section  101(14)  of  CERCLA 
chiefly  by  reference  to  odier 
environmental  statutes.  Currently,  there 
ere  719  CERCLA  hazardous  substances. 
The  Administrator  of  the  UA. 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  is  authorized  under 
CERCLA  section  102(a)  to  promulgate 
regulations  designating  as  a  hazardous 
substance  any  substance  which,  when 
relessed  into  the  environment,  may 

K resent  substantial  danger  to  public 
ealth  or  welfare  or  the  environment 
Designation  as  s  CERCLA  hazardous 
substance  indicates  a  level  of  concern 


about  a  given  substance  sufficient  to 
require  a  report  to  the  National 
Response  Center  (NRC)  in  the  event  of  a 
release  in  an  amount  equal  to  or  greater 
than  the  reportable  quantity  (RQ)  for 
that  substance. 

Section  102(b)  of  the  Act  establishes 
RQs  for  releases  of  hazardous 
substances  at  one  pound,  except  those 
substances  for  which  RQs  were 
astabliahed  pursuant  to  section  311(b)(4) 
of  the  dean  Water  Act  (CWA).  Section 
102(a)  of  CERCLA  authorizes  EPA  to 
adiust  all  of  these  RQs  by  regulation. 

A  Background  of  Thi$  Rulemaking 

On  May  25, 1983.  EPA  proposes  a  rule 
(48  PR  23552)  to  clarify  procedures  for 
reporting  releases  of  CERCLA 
hazardous  substances,  to  list 
"hazardous  substances"  defined  imder 
section  101(14)  of  CERCLA.  and  to 
adfust  RQs  for  387  of  the  then  086 
CSICLA  hazardous  substances. '  The 
preamble  to  the  proposed  rule  contained 
a  detailed  discussion  of  the  CERCLA 
notifiGation  provisioiu  (including  the 
persons  required  to  notify  the  NRC  of  a 
release,  the  hazardous  substances  for 
which  notification  is  required,  the  types 
of  releases  subject  to  the  notification 
requirements,  and  the  exemptions  from 
these  requirements),  the  methodology 
and  criteria  tised  to  adjust  the  RQ  levels, 
and  the  RQ  adlustmenta  proposed  under 
section  102  of  CERCLA  and  under 
section  311  of  the  CWA. 

The  Agency  promulgated  final  RQ 
ad)ustments  for  340  hazardous 
substances  in  an  April  4, 1965  final  rule 
(50  FR  13456)  and  for  an  additional  102 
hazardous  substances  in  a  September 
29, 1986  final  rule  (51  FR  34534).  In  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  on  March  16. 1967  (52  FR 
8140).  EPA  proposed  RQ  adjustments  for 
273  hazardous  substances.  "The  March 
16. 1967  Fadaral  Ragistar  also  contained 
an  NPRM  tai  which  EPA  proposed  RQ 
adjustmenU  for  radionuclides.  In  an 
NPRM  published  on  March  2. 1986  (53 


•  Siaca  liM  May  2S.  ISSI  propoaad  rule.  2S 
•ddttkMal  awbatanoaa  Imv*  baao  added  and  two 
mkmmnem  iMva  baaa  daiatod  froai  (1m  CERCLA 
HaL  briagint  Sm  IoUI  number  of  CERCLA 
kaaardoaa  aubatancaa  lo  7ia  Tha  2S  aubatancea 
added  lo  iKa  bat  ara:  waata  atrean  PDM  |as  FR 
laat^  coke  o«an  eaiiaatona  (4S  PR  SSSSO^  waata 
atiaaaia  RISOl  POSl.  POZt.  PDO.  PUB.  FOZT.  and  P02S 
(90  PR  1S7S):  waala  atraaa*  Kill.  KI12.  KlIX  K114. 
K11&  and  Klia  o-toluidina.  and  p-lolatdine  (SO  PR 
42S3S1:  waata  atreaow  Klir.  Kill  and  K138  (SI  PR 
S327):  S-atkoxyatfianol  (SI  PR  ttSSTl  and  waata 
atiaaaM  Kin.  K:*«  Kia,  and  K13S  (51  FR  3772S). 
Tba  two  aabalanoaa  delated  from  the  li>t  are  Iran 
dniran  (SI  PR  43S7S)  and  •Ironlium  auiride  (S3  PR 
«3aS1).  Phially.  baaed  on  a  Seplenbor  13. 198S  final 
Mie  |SS  PR  3S«12|.  waale  (treama  KOSl  KOSS.  KOSS. 
KOSa  KSSa  and  KOSl  wiU  be  added  lo  the  CERCLA 
lUl  aOaeUva  Marckia.  ISMi 


FR  6762),  EPA  reproposed  RQ 
adjustments  for  lead  metal  and  four  lead 
compoiuids.  and  proposed  to  delist 
ammoniimi  thiosulfate  as  a  CERCLA 
hazardous  substance.  In  addition,  the 
Agency  published  an  April  19. 1968 
NPRM  on  reduced  reporting 
requirementa  for  continuous  releases  (53 
FR  12866)  and  a  July  19. 1988  NPRM  to 
clarify  the  exemption  from  CERCLA 
reporting  and  liability  requirements  for 
federally  permitted  releases. 

Pursuant  to  Title  III  of  the  Superfund 
Amendmenta  and  Reauthorization  Act 
of  1966  (Pub.  L  g9-tg9)  (SARA).  EPA 
has  published  a  list  of  extremely 
hazardotu  substances  (EHSs)  for 
purposes  of  emergency  planning.  Today 
EPA  is  proposing  to  designate  as 
CERCLA  hazardous  substances,  those 
232  SARA  Title  m  EHSs  not  currently 
on  the  list  of  719  hazardous  substances. 
This  proposed  rule  would  amend  Table 
302.4  of  40  CFR  302.4.  by  adding  the 
names  and  Chemical  Abstracta  Service 
Registry  Numbers  of  the  EHSs  proposed 
to  be  designated  under  CERCLA  section 
102.  In  addition,  if  the  list  of  EHSs  is 
revised  in  the  future  pursuant  to  SARA 
Title  in  to  include  additional 
substances,  EPA  intends  to  designate 
concurrently  any  non-CERCLA  EHSs  as 
CERCLA  hazardous  substances. 

Today's  proposed  rule  does  not 
include  RQ  adjustmenta  for  the  232 
substances  proposed  to  be  designated  as 
hazardous  under  CERCLA  section  102. 
EPA  intends  to  move  expeditiously  to 
adjust  the  RQs  for  the  substances  being 
proposed  for  designation.  After  the 
effective  date  of  tibe  final  rule 
designating  these  substances  as 
CERCLA  hazardous  substances  and 
until  the  RQs  for  the  substances  are 
adjusted,  however,  the  RQs  for  the 
substances  will  be  set  at  one  pound 
pursuant  to  section  102(b)  of  CERCLA. 

n.  BathinaU  lor  DasltHsHnn  of 


CERCLA  Haaardous  Sabetanoes 

A.SARATiUein 

Although  most  SARA  provisions 
amend  CERCLA.  Title  III  of  SARA  is  a 
free-standing  statute  separate  from 
SARA'S  amendmenU  to  CERCLA.  titled 
"The  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986." 
Title  III  establishes  both  a  fiamewcnk 
for  emergency  planning  at  the  State  and 
local  level  and  extensive  reporting 
requirements  for  stored  or  released 
hazardous  chemicals  to  allow  the  public 
access  to  information  on  hazardous 
chemicals  in  local  communities. 

Section  302  of  SARA  required  the  EPA 
Administrator  to  publish  a  list  of  EHSs 
for  purposes  of  emergency  planning  (51 


FR  41570.  November  17. 1986).  The 
statute  specified  that  the  list  be  identical 
to  the  list  published  in  November  1965 
by  the  Administrator  in  Appendix  A  of 
the  "Chemical  Emergency  Preparedness 
Program  Interim  Guidance."  Along  with 
the  list  of  EHSs,  EPA  also  published  a 
threshold  planning  quanti^  (an  amount 
which,  if  present  at  a  facility,  subjects 
that  facility  to  the  emergency  planning 
requirements  of  SARA  sections  302  and 
303)  for  each  substance  and  a  State  and 
local  release  reporting  trigger,  which 
was  either  the  RQ  established  under 
CERCLA  regulations  or  one  pound,  as 
required  by  SARA  section  304.  A 
revised  list  of  406  EHSs  and  threshold 
planning  quantities  was  promulgated  on 
April  22. 1967  (52  FR  13378)  and  is 
codified  in  40  CFR  Part  355.  In  two 
separate  Fedarsl  Rsgiater  notices, 
published  on  December  17. 1967  (52  FR 
48072. 48063)  and  February  25, 1988  (53 
FR  5574).  EPA  delisted  40  OiSs  from  40 
CFR  Part  355  that  were  found  to  not 
meet  the  acute  toxicity  listing  criteria. 

Section  304  of  SARA  establishes  State 
and  local  emergency  notification 
requirementa  for  rekeases  of  both  EHSs 
and  CERCLA  hazardous  substances. 
Generally,  releases  are  subject  to  these 
notification  requirementa  if  they  would 
be  reportable  under  CERCLA  section 
103(a)  and  if  they  are  from  a  facility  that 
produces,  uses,  or  stores  a  hazardous 
chemical  The  term  "hazardous 
chemical"  is  defined  in  regulations 
implementing  the  Occupational  Safety 
and  Health  Act  of  1970  (29  CFR 
1910.1200(c))  and  section  311  of  SARA. 
Releases  thJat  only  result  in  on-site 
exposure  are  exempted  from  SARA 
section  304  notification  requiremc^its. 

As  provided  in  40  CFR  Part  355.  the 
notice  required  by  section  304  of  SARA 
is  to  be  given  by  the  owner  or  operator 
of  a  facility  (by  soch  means  as 
telephone,  radia  or  in  person) 
immediately  after  the  release  of  an  RQ 
or  more  of  a  CERCLA  hazardous 
substance  or  one  pound  or  more  of  a 
non-CERCLA  EHS.  Notice  is  to  be  given 
to  both  the  community  emergency 
coordinator  for  each  local  emergency 
planning  committee  for  any  area  likely 
to  be  affected  by  the  release  and  to  the 
State  commission  of  any  State  likely  to 
be  affected  by  the  release.  Notice 
requirementa  for  transportation-related 
releases  are  satisfied  by  dialing  911  or, 
in  the  absence  of  a  911  emergency 
number,  calling  the  telephone  operator 
and  providing  the  release  information. 
SARA  section  304(b)(2)  and  40  CFR 
355.40(b)  further  outline  the 
requirementa  for  an  emergency 
notification. 


B.  Criteria  for  Designation  of  Extremely 
Hazardous  Substances 

Although  many  of  the  366  substances 
on  EPA's  list  of  EHSs  are  already 
CERCLA  hazardous  substances.  232 
substances  were  not.  The  Agency  noted 
on  March  16, 1967  (52  FR  814a  8142)  and 
April  22, 1967  (52  FR  13376. 13392)  that  it 
would  propose  to  designate,  under 
section  102(a).  EHSs  tibiat  are  not 
presently  CXRCLA  hazardous 
substances.  Based  on  the  potentially 
harmful  characteristics  of  the 
substances,  EPA  believes  that  these 
EHSs  meet  the  statutory  criterion  for 
designation  imder  section  102(a)  of 
CERCLA.  Section  102(a)  authorizes  EPA 
to  designate  as  hazardous  substances 
those  substances  which,  "when  released 
in  the  environment  may  present 
substantial  danger  to  the  pubUc  health 
or  welfare  or  the  environmenL"  In 
determining  which  substances  were  of 
the  most  immediate  concern  to 
communities  for  emergency  planning 
purposes.  Congress  adopted  the  list  of 
acutely  toxic  t^endcals  developed  under 
the  f^mifMil  Emergency  Preparedness 
Program.  The  Agency  believes  that  the 
list  of  EHSa  identifies  "substances 
which  could  cause  serious  irreversible 
health  effects  frtnn  accidental  releases" 
(51  FR  4157a  41571.  November  17. 1986). 
Although  the  EHS  list  is  not  an 
exhaustive  compilation  of  aO  of  tfiese 
substances,  it  does  present  substances 
"most  likely  to  induce  serious  acute 
reactions  following  riiort  term 
exposure"  (51  FR  4157a  41573). 

In  identifying  EHSs.  EPA  used 
available  acute  toxicity  data  derived 
from  ejqjierimenta  with  animals,  as 
reported  in  the  scientific  literature,  to 
infer  potential  for  acute  effecta  in 
humans.  A  chemiciil  was  identified  as  a 
potential  acute  hiunan  toxicant  if  animal 
test  data  in  any  mammalian  species 
were  identified  with  a  value  less  than  or 
equal  to  that  stated  for  the  median  lethal 
concentration  (LC«a)  or  median  lethal 
dose  (LDba)  criteria  for  any  one  of  J 
exposure  routes.  EHSs  have  LCMyValues 
of  less  than  or  equal  to  0.5 1 
per  liter  of  air.  dermal  LDba  valffes  of 
less  than  or  equal  to  50  milligrams  per 
kilogram  of  body  weight  or  oral  LAe 
values  of  less  than  or  equal  to  25 
milligrams  per  kilo^am  of  body  weight 
The  specific  values  diosen  are 
recognized  by  the  scientific  commimity 
as  indicating  a  high  potential  for  acute 
toxicity  (November  17. 196a  51  FR 
4157a  41573).  Sone  additional 
substances  meeting  less  stringent  acute 
toxicity  criteria,  but  also  representing 
health  concerns  due  to  considerations 


F»d— I  Umf^aUm  /  Vol.  54.  No.  13  /  Monday.  January  23.  1969  /  Proposed  Rules 


Fedaral  Register  /  VoL  54.  No.  13  /  Monday.  January  23.  1989  /  Proposed  Rules 


3391 


Indudini  high  production,  have  also 
b««n  induded  on  the  list  of  EHSs. 

The  addition  of  non-CERCLA  EHSs  to 
the  list  of  CZRCLA  hasardous 
•ubetances  is  appropriate  because  the 
increased  llkellnood  for  preveodon  of.  or 
rapid  response  to,  releases  of  EHSs  wiU 
contribute  to  the  protection  of  human 
health.  As  discussed  in  Section  ULF.  of 
today's  preamble,  facilities  subject  to 
Federal  notification  and  UabUlty 
requirements  for  releases  of  hasardous 
substanose  may  be  encouraged  to  take 
steps  to  rsduoe  the  occurrence  of 
releases  snd  to  clean  up  releases  that  do 
occur.  In  some  cases,  the  reouirement 
for  reporting  to  the  NRC  will  slso  trigger 
timely  sction  by  Federal  State,  or  local 
response  authorities. 

Under  die  provisions  of  SARA  section 
302.  any  future  additions  to  the  list  of 
EHSs  must  take  into  account  the 
toxicity,  rsectivlty,  volatility. 
diapersabtiity.  combustibtllty,  or 
flanunability  of  the  substances. 
Toxicity"  includes  short-  or  long-term 
health  effects  from  short-term  exposure. 
EPA  believes  diet  such  substances  will 
meet  the  CBRCLA  section  102(a) 
criterion  for  designation  as  CBRCLA 
hasanknu  substances.  Ths  Agency 
plans,  dierefore.  to  coordinate  future 
rulemakings  to  designate  those 
substances  ss  hasardous  under  CERCLA 
slmulUneouslv  widi  dieir  sddltlon  to  die 
list  of  EHSs.  If  subetanoss  are  to  be 
deUsted  from  die  EH8  list  and  if  diese 
substances  are  CERCLA  hasardous 
substances  solely  becauae  they  are  on 
die  EHS  list  die  Agency  will  coordinate 
rulemakings  to  delist  die  substances 
under  CERCLA  simultaneously  «vldi 
their  removsl  from  the  EHS  list 
Subeequendy.  if  die  Agency  determines 
on  s  case-by-case  basis  thst  sny  of  die 
substances  meet  the  criterion  for 
designation  ss  CERCLA  hazardous 
substances,  those  substsnces  wlU  be 
ones  sgain  designated  under  the 
sutfiority  of  CERCLA  section  102. 

C  Simplification  ofRaporUng 

Raquirementa 

By  desipatlns  non-CERCLA  EHSs  ss 
CBRCLA  hasardous  substances,  the 
reporting  requirements  for  thsee 
substances  will  be  simplified.  Ilie 
release  of  sny  EHS  or  CBRCLA 
hazardous  suostanoe  will  generally  be 
subiect  to  the  same  State  and  local 
reporting  requirements.  Until  the 
destpistioa  of  non-CBRCLA  EHSs  as 
CBRCLA  hasardous  substances, 
however,  releases  of  any  CERCLA 
hazardous  substance  will  be  required  to 
be  reported  to  die  NRC  In  sddltlon  to 
being  reported  to  Stste  snd  local 
officials,  while  relesses  of  non-CERCLA 
EHSs  wUl  be  required  to  be  reported 


only  to  Stste  snd  local  officials.  This 
difference  in  notification  requirements 
msy  create  confusion  for  the  typical 
facility  owner  or  operator  who  needs  to 
determine  whether,  how,  and  to  whom 
to  report  releases  of  CERCLA  hazardous 
substances  or  EHSs.  After  desiyiation 
of  non-CERCLA  EHSs  ss  CERCLA 
hazardous  substances,  releasee  that 
require  State  and  local  reporting  will 
also  require  Federal  reporting.  In 
addiUoa  if  all  EHSs  sre  des^ted  as 
CERCLA  hazardous  substances,  certain 
releases  of  EHSs  exempted  from 
reporting  under  Tide  III.  such  as 
releases  from  vessels,  will  be  reported 
to  die  NRC  who  will  notify  die 
sppropriste  On-Soene  Coordinator 
(OSC).  Notification  will  dien  be 
conveyed  to  appropriate  State  ofRdals. 
In  this  maimer,  reponse  suthorities  will 
be  notified  of  relesses  that  would 
otherwise  not  be  required  to  be 
reported. 

By  eliminating  the  category  of  EHSs 
thst  do  not  requirs  CERCLA  notice,  the 
Agency's  proooeed  action  will  promote 
consistency  between  Federal  and  State 
and  local  requirements.  SARA  section 
304  slrsady  establiahes  SUte  and  local 
reporting  requirements  for  these  EHSs. 
snd.  therefore,  designs  tion  will  impose 
no  sdditional  State  and  local  reporting 
burden.  Although  EPA  envisioDS  thst 
most  relesses  (rf  these  substances  will 
be  responded  to  by  States  snd  localities, 
designation  will  ensure  thst  most 
releases  of  EHSs  that  may  require  a 
response  sre  also  reported  to  the  NRC 
Designation  of  non-CERCLA  EHBs 
under  CERCLA  may  result  in  some 
increased  administrative  and  cost 
burden  to  die  CERCLA  regulsted 
community  and  the  Federal  government 
associated  with  submitting  and 
processing  reports  to  the  NRC  The 
potential  benefit  to  public  health  and  die 
environment  from  appropriate  notice  of 
releases  of  these  substances  is.  EPA 
believes,  suffident  to  wsrrant  this 
incresse  in  reporting  burden. 

This  section  contains  a  summary  of 
CERCLA  sectioa  103  notiflcatioo 
requirements  and  the  penalties 
sssodated  widi  failing  to  notify  die  NRC 
of  a  releeae  of  an  RQ  or  more  of  a 
CBRCLA  hasardous  substance.  In 
addition.  Sections  IILO.  and  ULE. 
provide  a  description  of  the  UabUlfy 
provisions  of  CERCLA  and  other 
consequences  of  designation,  indudlng 
requirements  imposed  by  other  statutes. 
Finslly.  die  public  healdi  and  welfare 
and  environmental  benefits  resulting 
from  designation  are  discussed  in « 
Section  OLF. 


A.  Notification  Under  CERCLA 

CERCLA  section  103  requires  that 
releases  of  hazardous  substances  that 
equal  or  exceed  their  RQs  be  reported 
immedistely  to  the  NRC  by  the  person  in 
charge  of  a  vessel  or  fadlify  from  which 
the  release  occurred  unless  the  release 
is  fsderaUy  permitted  or  otherwise 
exempted.'  A  ma)or  purpose  of  the 
section  108  notification  requirement  is  to 
alert  die  appropriate  government 
ofiidals  to  relesses  of  hazardous 
substances  thst  may  require  a  Federal 
response  action  to  proted  public  health 
and  welfare  and  the  environment  Under 
section  104  of  CERCLA.  the  Federal 
government  may  reqxmse  whenever 
there  is  s  release  or  s  substantial  threat 
of  a  release  of  s  hazardous  substance 
into  the  environment  Response 
sctivities  are  to  be  taken,  to  the  extent 
practicable,  in  accordance  with  the 
National  Contingency  Plan  (40  CFR  Part 
300).  which  was  originally  developed 
under  the  CWA  and  whidi  has  been 
revised  to  reflect  the  responsibilities  and 
authorify  created  by  CERCLA. 

Upon  designation  of  the  232  non- 
CERCLA  EHSs  as  CERCLA  hazardoua 
substances,  releases  of  EHSs  will  be 
required  to  be  reported  to  the  NRC  when 
they  occur  in  amounts  equal  to  or 
greater  than  their  RQ.  Until  such  time  ss 
the  RQs  of  these  232  EHSs  are  adiusted. 
releases  of  these  substances  that  equal 
or  exceed  one  pound  must  be  reported 
to  die  NRC  (CERCLA  section  l(U(b)). 
Cuirendy,  releases  of  one  pound  or 
more  of  these  substances  must  be 
reported  to  State  and  local  officials 
under  section  304  of  SARA. 

EPA  emphasizes  that  a  hazardous 
substance  release  notification  is  merely 
a  trigger  for  informing  the  government  of 
a  release  so  that  appropriate  Federal 
personnd  can  evaluate  what  if  any. 
Federal  action  should  be  taken.  Federal 
personnel  evaluate  all  reported  releases, 
but  do  not  necessarily  initiate  a  removal 
or  remedial  action  in  response  to  sll 
reported  releases.  The  RQ  of  s 
hazardous  substance  does  not  represent 
s  determinstioo  thst  releases  of  that 
particular  quantify  are  actually  harmful 
to  public  health  or  welfare  or  die 
environment.  Thus,  government 
personnel  assess  each  reported  release 
on  a  case-by-case  basis  to  determine 
wliat  if  any,  Federal  response  adion 
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should  be  taiwn.  In  their  assessment 
response  officials  consider  such  factors 
as  locadoa  of  the  release,  its  proximify 
to  drinldng  water  supplies  or  other 
valuable  resources,  the  likelihood  of 
exposure  or  infury  to  nearby 
populations,  and  response  actions  taken 
to  responsible  parties.  States,  or 
localities.  In  certain  limited  situations, 
when  dired  reporting  to  the  NRC  is  not 
practicable,  the  person  in  charge  may 
report  to  the  Coast  Guard-  or  Q>A- 
piedesignated  OSC  for  the  geographic 
area  where  the  release  occurs.  Such 
reports  shaU  be  prompdy  relayed  to  the 
NRC  If  it  is  not  possible  to  notify  die 
NRC  or  predesiffiated  OSC 
immediatefy,  reports  may  be  made 
immediately  to  the  nearest  Coast  Guard 
unit  provided  that  the  person  in  charge 
notifies  the  NRC  as  soon  as  possible  (40 
CFR  Part  300  and  33  CFR  Part  153). 

B.  Penalties  Under  CERCLA 

Section  103(b)  of  CERCLA  authorizes 
penalties,  induding  criminal  sanctions, 
for  persons  in  diaige  of  vessels  or 
facilities  who  fail  to  report  releases  of 
harzardous  substances  that  equal  or 
exceed  RQs.  Thus,  upon  designation  of 
EHSa  as  CTtCLA  harzardous 
substances,  a  person  in  charge  who  fails 
to  report  a  release  of  an  EHS  that  equals 
or  exceeds  its  RQ  would  be  subbed  to 
the  penalfy  provisions  of  section  103(b). 
Section  KKKb)  of  CERCLA  was  amended 
by  SARA  lo  increase  the  maximum 
penalties  and  years  of  imprisonment 
beyond  those  previously  permissible. 
Any  person  with  knowledge  of  a 
reportable  release.  «vho  fails  to  report 
the  release  immediately  pursuant  to 
section  103(b),  or  who  submits  any 
information  that  he  or  she  knows  to  be 
false  or  misleading,  shall,  upon 
conviction,  be  fined  in  accordance  with 
the  applicable  provisions  of  Title,  18, 
United  States  Code,  or  imprisoned  for 
not  more  than  three  years  (or  not  more 
than  five  years  for  second  and 
subsequent  convictions),  or  both. 
Notifications  received  under  section 
103(b)  or  information  obtained  by 
exploitation  of  such  notifications  cannot 
be  used  against  any  reporting  person  in 
any  criminal  case,  except  a  prosecution 
for  perjury  or  for  giving  a  false 
statement  

Section  109  of  CERCLA  also  provides 
for  s  two-tiered  system  of 
sdministrative  penalties  for  violations, 
of  CERCLA  section  103(a)  or  (b), 
enforceable  through  civil  proceedings. 
Class  I  penalties  may  not  exceed  $25,000 
per  violation.  Class  0  penalties  are 
assessed  according  to  section  554  of  the 
Administrative  Procedure  Act  (which 
requires  sn  opportunify  for  a  hearing  on 
the  record)  and  may  not  exceed  $25,000 


per  day  of  a  continuing  violation 
(175,000  per  day  fm  subsequent 
violations).  EPA  may  also  seek  to  have 
penalties  judidally  assessed  by  bringing 
an  action  in  the  appropriate  U^.  distrid 
court  Such  pididally  assessed  F«nalties 
have  the  same  statutory  ceilings  as 
Class  n  administrative  penalties  (see 
CERCLA  section  10e(c)).  In  addition,  die 
EPA  Deputy  Assistant  Administrator  for 
Criminal  Enforcement  is  authorized 
under  CERCLA  section  100(d)  to 
exerdse  his  discretion  in  awarding  up  to 
$10,000  to  any  individual  who  provides 
information  leading  to  the  arrest  and 
conviction  of  a  person  fm  failure  to  give 
required  notice  of  a  release  (53  FR 
10066).  CERCLA  secticm  310  authorizes 
dtizen  suits  by  any  person  (induding  a 
State  or  munidpaltty)  to  enforce 
CERCLA  requirements;  thus,  after 
designation  of  EHSs  as  CERCLA 
hazardous  substances.  State  and  local 
governments  will  have  an  additional 
enforcement  tool  that  may  be  used 
against  parties  who  fail  to  report. 
releases  of  EHSs. 

C  Notification  and  Penalties  Under 
SARA  "H tie  m 

In  addition  to  the  reporting 
requirements  established  by  CERCLA. 
SARA  section  304  requires  reporting  to 
State  and  local  officials  for  certain 
releases  of  CERCLA  hazardous 
substances  and  EHSa.  SARA  section 
325(b)  authorizes  dvil  administrative, 
and  criminal  penalties  for  violationa  of 
section  304.  SARA  section  326 
authorizes  dtizen  suits  to  obtain 
infunctive  relief  and  to  seek  dvU 
penalties  for  certain  violations  of 
section  304,  specifically,  failure  to 
submit  a  followup  emergency  notice 
under  section  304(c).  The  SARA  section 
304  notification  requirements  are 
oudined  in  Section  D  of  this  preamble. 
These  requirements  and  the  penalties 
under  SARA  Tide  III  already  apply  to 
releases  of  the  EHSs  proposed  for 
designation  as  CERCLA  hazardous 
substances.  Thus,  designation  of  Non- 
CERCLA  EHSs  as  CERCLA  hazardous 
substances  will  have  no  additional  State 
and  local  reporting  consequences. 

D.  Liability 

Section  107  of  CERCLA  establishes 
liabilify  for  response  costs  and  natural 
resource  damages  caused  by  releases  of 
hazardous  substances.  Upon  designation 
as  CERCLA  hazardous  substances,  the 
232  non-CERCLA  EHSs  will  be  subject 
to  the  CERCLA  section  107  provisions. 
Unless  specifically  exempted  under 
CERCLA,  a  party  responsible  for  a 
release  of  a  CERCLA  hazardous 
substance  is  liable  for  the  costs 
associated  with  responding  to  that 


release  and  for  any  natural  resource 
damages  caused  b^  the  release,  even  if 
the  release  is  not  subjed  to  the 
notification  requirements  of  sections  103 
(a)  and  (b).  Similarty,  proper  reporting  of 
a  release  in  accordance  with  sections 
103  (a)  and  (b)  does  not  predude 
liabilify  for  cleanup  costs.  The  fact  that 
a  release  of  a  hazairdous  substance  is 
properfy  reported  or  that  it  is  not  subjed 
to  die  notification  requirements  of 
sections  103  (a)  and  (b)  nvill  not  predude 
EPA  or  other  government  agencies  from 
taking  respoaae  actions  under  section 
104,  seeking  reimbursement  from 
responsible  parties  under  section  107,  or 
pursuing  an  enforcement  action  against 
responsible  parties  under  section  106. 
As  a  result  of  the  designation  of  non- 
CERCLA  EHSs  as  CERCLA  hazardous 
substances,  EPA  or  a  State  will  be  able 
to  recover  costs  from  responsible  parties 
for  cleanups  of  releases  of  previously 
non-CERCLA  EHSs.  This  wUl  be^  to 
proted  and  preserve  die  Hazardous 
Substances  Superfund;  as  nvdl  as  State 
resources. 

E  Other  Consequences 

Several  other  consequences  follow 
whea  a  substance  is  designated  as  a 
hazardous  substance  under  CERCLA 
section  102(a)^  Section  10e(a)  establishes 
finandal  responsibilify  requirements  for 
vessels  carrying  hazardous  substances. 
CERCLA  hazardous  substances,  other 
than  RCRA  hazardous  wastes,  are 
subjed  to  requirements  for  underground 
storage  tanks  under  RCRA  Subtitle  L 
Finally,  section  30e(a)  of  CERCLA 
requires  that  CERCLA  hazardous 
substances  be  listed  and  regulated  as 
"hazardous  materials"  under  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C  1801). 

F.  Public  Health  and  Welfare  and 
Environmental  Benefits 

Designating  non-CERCLA  EHSs  as 
CERCLA  hazardous  substances  furthers 
CERCLA's  primary  goal  of  protecting 
public  health  and  welfare  and  tlie 
environment  Public  health  benefits 
under  CERCLA  indude  the  avoidance  or 
minimization  of  fatalities  or  injuries 
resulting  from  exposure  to  CERCLA 
hazardous  substances.  Public  welfare 
benefits  indude  the  reduction  or 
avoidance  of  damage  to  buildings, 
personal  properfy,  agriculture,  and 
recreational  and  aesthetically  valuable 
resources.  Environmental  benefits 
indude  the  prevention  or  reduction  of 
surface  water  and  ground  water 
contamination,  fish  kills,  wildlife  losses, 
and  other  types  of  damage  to  natural 
resources. 
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TImm  publk  liMltfa  and  wdfara  and 
•nvifoaoMatal  baaafita  may  ba  raaUsMl 
by:  (1)  pravanMm  fale«M«  of  CBRCLA 
haaafdoas  siibstancaa:  aod  (2)  mltifatiag 
tb«  dlacts  of  any  ralaaaat  of  tbasa 
■ubatanoaa  that  do  occur.  Th«  ways  in 
which  tha  acUavaoienl  of  tbata  two 
ob|actlvm  is  hirthatad  by  tha 
dasiffMUoo  of  BHSa  as  CBRCLA 
baaaidous  substancas  ara  discussad 
balow. 

Dasignatioo  of  non-CERCLA  EHSa  as 
CERCLA  basardous  subatanoas 
providaa  savaral  incentivas  for 
pravenHoo  of  ralaaaas.  Tbaaa  Incentivas 
indudr.  (1)  Qvil  panaltias  undar 
CERCLA  sactioo  108  for  failuia  to  report 
basardous  subatanca  ralaaaas  andar 
CBRCLA;  (2)  criminal  penalties  under 
•actioa  108  of  CBRCLA  for  failure  (o 
report  CBRCLA  basardous  subatanca 
releases,  and  for  suboiitting  false  or 
misleading  information  in  reports  of 
releases:  and  (3)  tha  liability  of 
potentially  responsible  parties  under 
section  107  of  CBRCLA  for  the  costs  of 
responding  to  CBRCLA  hazardous 
substance  releases  or  threats  of  releases 
and  for  attendant  damage  to  nattiral 
resources.  These  provisions  of  CERCLA 
may  causa  members  of  the  regulated 
community  to  reduce  the  use  of  s 
hasardoos  substance,  or  to  eliminate  its 
ase  entirely  (possibly  by  using  a 
substitute  that  is  not  a  CERCLA 
hatardoua  substance). 

Moreover,  even  if  the  substance  Is 
used,  because  of  the  increased  Federal 
oversight  and  awareness,  its  designation 
as  a  basardous  substance  under 
CBRCLA  may  cause  it  to  be  used  with 
greater  precautions  to  svoid  or  minimise 
releases.  These  precautions  may  include 
increased  training  and  supervision  of 
plant  personnel  handling  the  hazardous 
substance,  more  frequent  and  careful 
inspections,  and  better  maintenance  of 
plant  equipment  In  addition,  personnel 
and  eouipment  on  motor  vehicles, 
alrcran.  rail  cars,  and  vessels  would 
likely  be  subject  to  similar  enhanced 
meaauras. 

Designation  of  an  EHS  as  s  CERCLA 
hazardous  substance  may  help  mitigate 
the  effects  of  releases  that  do  occur. 
Response  capabilities  vary  boa  locality 
to  locality;  soma  local  response 
suthorltiaa  (a.g..  volunteer  fire 
departments)  nsay  not  have  the 
resources  or  axpartise  to  respond  to  a 
release  of  an  EHS  quickly  and 
appropriately.  OesignatioB  of  an  EHS  as 
a  hazardous  substainoa  undar  CERCLA 
and  tha  resulting  Federal  notification 
requiremeata  under  sections  102  and  103 
of  CERCLA  will  make  Federal  resources 
available  to  State  and  local  response 
officials  more  quickly,  thereby 


decreaaiag  potential  threats  to  public 
health  and  welfera  and  the  environment 
In  addition.  Federal  government 
peisonnei  throogh  administering  the 
CBRCLA  notification  program,  hav 
gained  substantial  knowtadgs  of  dM 
dangers  assodatad  arith  ralaasas  of 
particular  baaaidous  subslancias  as  well 
as  the  advisability  of  hnplamenting 
certain  cleanup  aieasurea.  State  and 
local  autfaorltiee  can  improve  the 
effectiveness  of  response  efforts  by 
astag  Ifals  Federal  expertise.  The  Federal 
government  may  provide  assistance  not 
onlv  in  stopping  a  release,  containing  it 
and  daanlng  it  up.  but  also  in 
evscuatlons  and  any  other  measures 
that  Biay  ba  nsceassry  to  protect 
potentially  threatened  populations. 

Besides  theee  direct  fbnns  of 
assistance,  tha  Federal  government  may 
provide  Indirect  assistance  in  the  form 
of  on-site  snd  off-site  monitoring  or  the 
supervision  of  response  sctivitles.  For 
example.  Federal  ofRcials  can  assess  the 
appropriateness  of  cleanups  conducted 
by  the  parties  that  are  potentially 
responsible  for  a  release. 

Reporting  releases  of  sll  EHSe.  ss  well 
as  otiier  CHICLA  hazardous  substances. 
to  the  NRC  ftdfills  an  additional  goal  of 
developing  a  comprehensive  national 
data  base,  die  analysis  of  which  will 
help  the  Agency  prevent  as  arall  as 
prepare  for  and  respond  to,  future 
releases.  The  Accidental  Release 
Information  Program  uses  the  release 
reporting  provided  to  the  ^fRC  to  trigger 
a  report  from  specific  chemical  facilities 
that  meet  certain  criteria.  Under  section 
104(e)  of  CERCLA.  this  program  requires 
s  facility  that  experiences  certain 
releases  to  evaluate  its  chemical  safety 
response  and  to  report  to  the  Agency. 
The  knowledge  gained  by  the  Agency 
from  these  evaluations  is  used  in 
implementing  its  chemical  accident 
prevention  program.  Without  a 
comprehanalve  reporting  system  for  key 
chemicals  of  concern,  such  as  the  EHSs. 
there  would  be  substantial  gaps  in 
reporting  end  in  undentanding  the 
causes  and  cures  of  chemical  acddants. 
This  will  hinder  the  effectiveness  of  the 
Agency's  prevention  program. 

IV.  Difbrencae  fai  SARA  Tide  ED  and 

CERCLA  Nutlfhatkin  I 
FoOowiag  Dsetyiatkn 

A.  SubsUutce§  Covered 

The  Federal  reporting  requirements 
contained  in  CERCLA  section  109  apply 
to  substances  diat  have  been  defined  as 
CERCLA  hazardous  substances  either 
by  reference  to  other  environmental 
sislutes  or  by  designation  under 
CERCLA  section  102(a).  The  State  and 
local  reporting  requirements  contained 


in  SARA  sectioo  304  apply  to  EHSa 
defined  under  SARA  Tide  IH  and  to 
CBRCLA  hazardous  substances.  As  a 
result  of  designating  non-CBRCLA  EHSs 
as  CERCLA  hasardoos  substances, 
releases  of  EHSs  that  must  be  reported 
to  State  and  local  officials  under  SARA 
Title  in  would  also  require  Federal 
reporting  under  CERCLA.  Further,  any 
release  of  an  EHS  in  an  amount  that 
equals  or  exceeds  Its  RQ  would  require 
Federal  reporting  pursuant  to  CERCLA 
whether  or  not  it  would  also  need  to  be 
reported  to  State  and  local  officials. 

B.  Foci  It  dee  Covered 

Aldiou^  both  CERCLA  section  103 
and  SARA  section  304  apply  to  releases 
from  fedllties.  tha  facilities  covered  are 
not  IdentlcaL  Thus,  despite  the 
designstlon  of  2S2  EHSs  as  CERCLA 
hazardous  substances  in  this 
rulemaking,  the  requirements  for 
reporting  releases  of  those  substances  to 
the  NRC  may  differ  somewhat  from  the 
requirements  for  reporting  to  State  and 
local  officials.  Both  the  CBRCLA  section 
101(9)  and  dia  SARA  sectioo  328(4) 
definitions  of  "facility"  are  broad,  but 
they  are  sUgfady  different  In  addition. 
CERCLA  section  103  requires  die 
reporting  of  releases  from  vessels  as 
well  as  facilities,  whereas  SARA  Tide 
ni  does  not  require  reporting  frtxn 
vessels. 

Many  releases  that  must  be  reported 
under  section  103  of  CBRCLA  will  not  be 
required  to  be  reported  under  SARA 
section  304.  because  section  304  of 
SARA  only  applies  to  releases  from 
facilities  that  produce,  use.  or  store,  a 
"hazardous  chemicaL"  *  For  example,  in 
the  case  of  a  research  laboratory  where 
all  hazardous  chemicals  sre  "under  the 
direct  supervision  of  s  technically 
qualified  individual."  the  release  of  an 
EHS  or  CERCLA  hazardous  substance 


•  A  iMsardoM  dMarftar  is  MfaNd  by  SARA 
MCtion  311(c)  as  haviiic  liM  mmm  swiaim  m  la 

osAAr^aiirtkiMiacraimauaiKc))-"  * 

txocpl  (hal  tuch  tarm  doM  ool  indade  Um 
follow  inf 

(1)  Abjt  food,  food  additiv*.  ootor  additive,  drug, 
or  eeawaWc  ripilaud  l>)r  ika  Food  and  Dnig 
Adnintetnittoa. 

(2)  Any  Mbaiaaoa  praaaol  aa  a  aoMd  !■  any 
manufactund  ilaai  to  liw  axtant  axpoaon  to  the 
•ubataoca  doaa  aol  occar  andar  oomal  oonditioaa 
ofaaa. 

(3)  Any  wtbttmncm  to  dw  axtoal  it  ia  aaad  for 
piniwal,  hmHf  or  boasalMld  pipoaaa.  or  a 
praaani  to  dw  mtm  faf*  aed  coacae»raiiow  aa  a 

idasalviha 


(4|  Aoy  wbataiica  to  tha  axtent  It  U  uied  m  ■ 
raaaatcli  labuiatofy  or  Iwaptlal  or  oSmt  medical 
fadSty  andar  dw  difad  aaparviatoa  of  a  ladMMcally 
qualifiod  tadtvUaaL 

(S|  Any  aabatanca  to  Ike  axlant  it  ta  uaed  toi 
roultoa  acrtcallural  oparatioiia  or  a  a  ferliliMr  bald 
for  aale  by  a  retailer  to  the  afthnatc  coatoflMr." 


would  not  require  State  and  local 
reporting.  This  is  because  the  Title  III 
definition  of  hazardous  chemical  does 
not  include  substances  used  under  these 
circumstances.  Similarly,  the  release  of 
an  EHS  or  CERCLA  hazardous 
substance  from  an  industrial  facility 
where  all  hazardous  chemicals  are 
"present  in  the  same  form  and 
concentration"  as  a  consumer  product 
would  also  be  exempt  from  State  and 
local  reporting,  again  because  the  Tide 
in  definition  of  hazardous  chemical 
does  not  include  substances  present  in 
the  same  form  and  concentration  as 
consumer  products.  With  the 
designation  of  EHSs  as  CERCLA 
hazardous  substances,  however, 
releases  of  an  RQ  of  an  EHS  under  these 
circiunstances  would  require  Federal 
reporting,  adiich  could  result  in  a 
Federal  response  if  deemed  necessary. 

C  Releases  Covered 

SARA  section  304(a)(4)  exempts  from 
SARA  section  304  reporting 
requirements  any  release  that  "results  in 
exposure  to  persons  solely  within  the 
site  or  sites  on  which  a  facility  is 
located."  In  contrast  under  EPA's 
interpretation  of  the  phrase  "into  the 
environment"  in  the  CERCLA  section 
101(22)  definition  of  "release."  a  release 
is  exempt  6t>m  CERCLA  reporting 
requirements  oidy  if  it  remains  wholly 
contained  within  a  building  or  structure 
(SO  FR 13456).  Thus,  a  release  of  an  RQ 
or  more  that  did  not  remain  wholly 
contained  within  a  building  or  structure 
but  resulted  in  exposure  solely  on-site, 
would  have  to  be  reported  to  Federal 
officials  but  not  to  State  or  local 
officials.  Upon  designation  of  non- 
CERCLA  EHSs  as  CERCLA  hazardous 
substances,  a  release  of  an  RQ  or  more 
of  any  EHS  that  leaves  a  building  or 
structure  but  remains  on-site,  will  be 
reportable  to  Federal  officials.  Although 
reporting  to  State  and  local  officials  is 
not  required  until  the  release  moves  off- 
site,  EPA  encourages  such  reporting 
when  a  risk  of  such  movement  is 
perceived,  in  order  to  increase  the 
opportunity  for  a  timely  response. 

Application  of  the  CERCLA 
"petroleum  exclusion."  will  also  result 
in  differences  in  reporting  under 
CERCLA  and  SARA  Title  IIL  Under  Uiis 
exclusion,  petroleum  is  excluded  from 
the  CERCLA  section  101(14)  definition  of 
"hazardous  substance."  Because 
petroleum  is  exempted  generally  from 
CERCLA  notification  and  liability 
requirements  and  because  no  such 
exclusion  exists  under  SARA  Tide  UL 
EHSs  present  in  petroleum  are  subject  to 
SARA  section  304  reporting 
requiremenU  (52  FR  13385).  EPA 
inl  Jiprets  the  petroleum  exclusion  under 


CERCLA  to  apply  to  crude  oil  and 
refined  petroleum  fractions,  including 
listed  or  designated  hazardous 
substances  that  are  indigenous  in  these 
petroleum  products.  The  petroleum 
exclusion  also  includes  substances 
normally  mixed  with  or  added  to  crude 
oil  or  crude  oil  fractions  during  the 
refining  process.*  Under  the  Agency's 
interpretation  of  the  CERCLA  and 
SARA  Tide  m  provisions,  the  release  of 
a  petroleum  fraction,  for  example,  which 
contains  an  RQ  or  more  of  an  EHS, 
would  be  exempt  from  Federal  but  not 
State  and  local,  reporting.*  If,  on  the 
other  hand,  the  release  only  contained 
an  RQ  or  more  of  a  CERCLA  hazardous 
substance  that  was  not  an  EHS,  then  the 
release  would  be  exempt  from  State  and 
local  reporting,  as  well  as  from  Federal 
reportiiig.  The  effec:t  of  this  difference 
has  been  minimized  with  the  recent 
delisting  bom  the  EHS  list  of  three 
chemicals  that  are  naturally  occurring  in 
petroleum  products.  Future  adjustment 
to  RQs  for  any  remaining  chemicals  in 
petroleum  may  reduce  the  effect  of  this 
difference  even  further. 

V.  Regulatory  Analyses 

A  Executive  Order  No.  12291 

Executive  Order  (E.O.)  12291  requires 
that  regulations  be  classified  as  major  or 
non-major  for  purposes  of  review  by  the 
Office  of  Management  and  Budget 
(OMB).  Accordbig  to  E.0. 12291,  major 
rules  are  regulations  that  are  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  or 

(2)  A  major  increase  in  costs  of  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

An  economic  analysis  performed  by 
the  Agency,  available  for  inspection  in 
Room  LG-100.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  2046a  shows  diat 
today's  proposed  rule  is  non-major. 


*  Memorandum  irom  Franda  S.  Blake.  EPA 
General  CounaeL  to ).  Winalon  Porter.  Aaaistant 
Administrator  for  Solid  Waste  and  Emergency 
Reaponse.  (July  31. 1987)  diacussing  the  Scope  of  the 
CERCLA  Petroleum  Exduaion  Under  Section* 
101(14)  and  10«(aH2). 

*  Releases  of  oil  that  cauae  a  sheen  att  the  surface 
of  waters  of  the  U.S..  however,  are  required  to  be 
reported  to  the  NRC  under  section  311  of  the  Clean 
Water  Act  (see  40  CFR  Part  110).  When  it  is  deemed 
appropriate,  response  action  is  taken  by  Federal  or 
State  authoritiea. 


because  the  rule  wrill  result  in  costs  of 
approximately  $3.3  million  annually.  Of 
this  amount  an  estimated  $0.9  million 
will  be  incurred  by  the  regulated 
community  (the  remainder  to  be 
incurred  by  government).  Once  RQ 
adjustments  are  promulgated  for  the 
newly  designated  CERCXA  hazardous 
substances,  these  costs  will  decline 
significandy.  These  estimated  costs 
reflect  only  those  effects  of  designation 
that  are  readily  quantifiable  in  dollars. 
The  costs  do  not  include  die  dollar  value 
of  human  bealdi  and  welfare  and 
environmental  effects,  which  are 
inherendy  difficult  to  measure  and  are 
not  included  because  of  serious 
information  constraints.  This  proposed 
rule  has  been  submitted  to  OMB  for 
review,  as  required  by  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatoiy  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  To  determine  whether  a 
Regulatory  Flexibility  Analysis  is 
necessary  for  today's  propmed  rule,  a 
preliminary  analysis  was  conducted. 
(See  the  "Economic  Impact  Analysis  of 
Designating  SARA  Htle  m  Extremely 
Hazardous  Substances  Pureuant  to 
Section  102(a)  of  CERCLA."  November 
1968,  available  for  inspection  in  Room 
LG-100.  U.S.  Environmental  Protection 
Agency.  401 M  Street  SW..  Washington. 
DC  20460.) 

This  preliminary  analysis  suggests 
diat  designation  of  EHSs  as  CERCLA 
hazardous  substances  nvill  have  minimal  ^ 
financial  impacts  on  small  businesses, 
and  today's  proposed  rule  is  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  the  Administrator  of  EPA 
certifies  that  no  Regulatory  Flexibility 
Analysis  is  necessary. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  fat  approval  to  OMB 
under  the  Paper  Reduction  Act  44 
U.S.C  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  1491)  and  a 
copy  may  be  obtained  from  Carl  Koch. 
Information  Policy  Branch,  PM-223.  VS. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  2046a  or  by 
calUng  l-202/382-273a 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  3  to  6  hours  per  response, 
v^ith  an  average  of  3.1  hoius  per 
response,  including  time  for  reviewing 
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instruction*.  Marching  existing  data 
sources,  gathering  and  mjintainti^  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  coaatments  regarding  the  burden 
estimate  or  any  other  aspect  dT  this 
collection  of  information,  including 
suggestions  for  reducing  thia  butdea  to 
Chief.  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  aO460(  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20803.  marked 
"Attention:  Desk  OfBcer  for  BPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requireasanta  contained  in  this 
proposal 

List  of  SubM*  ki  «■  Cn  Part  JM 

Air  pollution  control.  Chemicala. 
Hazardous  chemicals.  Haxardoos 
materials.  Hazardous  materials 
transportation.  Hazardous  substances. 
Hazardous  waates.  Intaigovemmental 
relations.  Natural  resources.  Pesticides 
and  pests.  Reportint  and  recordkeepiiv 


requirement*.  Snperfund.  Waste 
treatment  and  disposal.  Water  pollutioo 
control. 

Dated  lamMiy  U  MMl 


Adminittrator. 


For  the  reasons  set  oat  in  the 
preambla.  it  is  pcopoeed  to  amend  Title 
40  of  the  Code  of  Federal  Regulations  as 
follows: 


PART  9S>-0ESIQIIATI0N, 
NVORTAMJE  CMANTma  AND 
NOTVICATION 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

r:42U.&C 


33  U.&C  1321 

sndian. 

2.  Section  302.4  is  amended  by  addbig 
the  following  entries  to  Table  302.4  and 
to  its  Appendix  A  as  set  forth  below. 
The  note  preceding  Table  302.4  is 
revised  to  read  as  follows: 


Nets.— The  nsnbers  under  the  cdumn 
headM)  tlASMT  art  die  Caieailcal  AtMtracte 
Service  Reglslry  hhuebera  for  each  haiardoiM 
substance.  Other  asmss  by  wUcfa  eecfa 
haxardoua  tubttanoc  is  idmtified  in  other 
•tatutet  and  their  io^tlemeBtlag  ragulatkma 
are  provided  ta  the  "Ragulatofy  SyaoByns" 
cduinn.  The  "Statutory  RQ"  ookann  lista  the 
RQt  for  haxardoua  aubatances  astabliahed  l>y 
■ection  102  of  CERCLA.  The  "Sumtory 
Coda"  column  indicatas  tiie  atatutoiy  aource 
for  hazardous  •ubataacea  defined  in  aaction 
101(14)  of  CERCLA  or  designated  under 
section  102  of  CERCLA:  T"  indicates  that  the 
statutory  tourca  is  section  911(b)(4)  of  the 
Clean  Water  Act  "T*  indicatea  that  the 
source  is  section  307(a)  of  the  Clean  Water 
Act  "3"  indicates  that  the  source  it  tectioo 
lU  of  the  Cleen  Air  Act  "4"  indicates  that 
the  toorce  is  RCRA  section  3001.  and  "Sa" 
indicates  dut  ths  soarcs  is  SARA  section  302. 
The  "RCRA  Watte  Number"  oohunn  providea 
the  waste  Identiflcetioa  numbert  estigned  to 
various  tubttances  by  RCRA  regulations.  The 
column  heeded  "Category"  littt  the  code 
letters  "X".  "A".  "B".  "C".  end  "IT.  which  ere 
essodated  with  reported  qaentities  of  1.  ia 
100  lOOa  end  BOOO  pounds,  raapectiveiy.  The 
"Pounds  (kg)"  oofamia  provides  the  reportable 
quantity  for  eeck  hezaidoaa  aubatanoe  in 
pounds  and  kilograaM. 


TAKC  30e.4— UST  or  HAZAfWOUS  StIBSTANCCS  AND  RBKMTABLE  QUANTITIES 
(No«a.-AS  cewwawa/nolaa  aie  locaiad  el  tta  and  of  Ma  laWt] 
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Qi«9«fff«itl^'W 

CMOKimmrm             

CoMi  uaiuuM 

r 

If  (0.454) 
If  (0.454) 
If  (0454) 
If  (0454) 
If  (0454) 
If  (0454) 
If  (0.454) 
If  (0.454) 
If  (0454) 
If  (0454) 
If  (0.454) 
If  (0.454) 

OrknMna 

OmnaaantBMm. 

Otmet*>e^ 

tVanMtea  "Hm 

OacBlioraee  M4I 

OlNMlBn 

OameiDn  8  maSiyl 1 
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(Nola.-Aa  oonimania/nolaa  aie  locaiad  el  ttie  end  oi  ttiit  tatitel ' 


CASRN 


Reguhrtoqr 
tynonymt 


StahSory 


RO 


Codet 


RCRA 


Pre|ioted  RO 


Ceitgonr 


PoundaOCg) 


OiiMor. 


Oicrolophos. 


LOTiyi  craoropnoipnMv  .„. 
Dwith)^!  MtiiiiniMW.'i  cilrsl0. 

0Vycidyl( 
OtgoMi. 


10311840 

10287457 

14*746 

141002 

014483 

1642542 

7IW6 

2230075 

20030756 

115264 

75785 


LNniOTnyi'^pfinanyianaiaanww .......... 

DiwaM»ylp>iot(i(Miochlo>Mo*«ioelt„ 
UMtthyl  lulids ..*.... 


2S24030 
75183 


DhwsOSon- 


EinaSna.  dft]>rtutl4uiMe . 

EndoOiion  »..».«. —.^ 

EPN 


ErQocsmns 

EOianoL  UhScNoto-. 
EO«o|MQphoa.. 


cwiyaNaic^nKifoeei)ffiamne.. 

EOiylana  Suorotvydnn ...» 

ESiyl  Oiiocyanelt  ..»»._.._.__. 
ranatnlphoa 


1420071 
70342 
82606 

514730 

316427 

2778043 

2104645 

50146 

370783 

1622328 

10140871 

13194484 

538078 

371620 

542905 

22224826 


FwuNovMon^ 


RMfwH 

Fhiorosotiic  Mid.. 


ns  I  n  ■  ■  ■  ■  m^  a  ^^A^,^^^ 


N.rr-<ttMily»-» 


nyvogsn  pwRW  iconosnvwofi  >dZi»|.. 


kofv  pwilKVbonyl » 


taobulyfonllrito -...»« ~. .»., 

Iiocyanc  Mid.  3.4-dchlorophonyl 
toophoforw  diiMcyM«H 


I »  n  M  -  a  M     ^^m  ■  Sfc  i  Jm  i  mi  ■  ■  ■  fc   i     Jt  mm  m  Sfc     IbjAijijIi 

woprapyvniviyipynKOiyi  oniQniyicsnMniiiv.. 


UMum  hydrid0« 


>  Woibonyt  nwtMcydopenUdwnyt 


AcvyV  chlonds.. 


Amilon ».....„..»..., 

Amilon  oxalsis 

AtwpnrtMfiww 

Anttns,  2,4,6-tnfn6lhyt- . . . 
Anfeniooy  ptnltiluonds  •< 


122145 

115802 

4301502 

144490 

3S0068 

51218 

•44229 

107164 

23422539 

2540821 

17702577 

21540323 

3878191 

13450003 

4835114 

7722841 

7783075 

123319 

13463406 

297789 

78820 

102363 

4096718 

108236 

625658 

119380 

78977 

21609905 

541253 

7580678 

12100133 

51752 

9S0107 

1752303 

814688 

111683 

107119 

54626 

78535 

3734972 

300629 

88051 

7783702 


5a 
Sa 
Sa 
Sa 
5e 
Se 
Se 
Se 
Se 
Se 
Se 
Se 
Se 
Se 
5a 
Se 
Se 
Se 
5a 
5a 
Se 
Se 
Se 
Se 
5e 
Se 
Se 
Se 
Sa 
Sa 
Se 
5e 
Se 
Sa 
Se 
Se 
5a 
Sa 
Se 
5e 
Sa 
Se 
Se 
Se 
Se 
Se 
Se 
5e 
5e 
Se 
5e 
5e 
Se 
5a 
Sa 
Sa 
Se 
5e 
Se 
Se 
Se 
Se 
Se 
Sa 
5a 
Sa 
Se 
Se 
Sa 
5a 
Sa 
Sa 
5a 
5a 


If  (0.454) 
If  (0.45^ 
If  (0.454) 
If  (0.454) 
If  (0.454) 
If  (0.464) 
If  (0.454) 
If  (045^ 
If  (0464) 
If  (0454) 
If  (0464 
If  (0454) 
If  (0454) 
If  (0.454) 
If  10464) 
If  (0.464 
If  10464 
If  (0464) 
If  (0.464) 
If  (0454) 
If  (0464) 
If  (0464) 
If  I0454) 
If  (0454) 
1^(0.464 
ff  (0454) 
If  (0.454) 
If  (0.454) 
1#  (0.454) 
If  (0454 
If  (0454 
If  (0464) 
If  (0454) 
If  (0464) 

If  (0464) 
1#  (0.464) 
If  (0464) 
1#(0464 
1#(0454 
If  (0.464 
If  (0464) 
If  (0454) 
1#(0454) 
If  (0464) 
If  (0464) 
If  (0.464) 
If  (0454) 
If  (0454 
If  (0454 
If  10.454) 
If  (0454) 
If  (0464 
If  (0464 
If  (0.454 
If  (0454 
If  (0454) 
If  (0454 
If  (0454 
If  (0454 
If  (0464 
If  (0.454 
If  (0454 
If  (0464 
If  (0464 
If  (0454 
If  (0454 
If  (0454 
If  (0454 
If  (0.454) 
If  (0454) 
If  (0464) 
If  (0454 


S3M 
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CASRN 

Sllulwy 

PrapoaadRO 

RQ 

Codtt 

RCRA 
num- 

Caligofy 

Pounds  (Kg) 

/M*nydnA 

13S7S40 

77S4421 

2S4a71t 

9S1«i 

9S066 

100141 

3S1tt12 

1402M 

1SZ71417 

1000277 

7487S47 

2100S632 

1O470S64 

020407 
30074007 

1 

90 
9a 
90 
90 
90 
96 

9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
6a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
9a 
ga 
9a 
9a 

9a 
9a 
9a 
9a 
9a 

i 

9a 
Sa 
9a 
9a 
9a 
9a 
9a 

1#(a454) 

Antmrn                                                        

If  (0.464) 

Aitafri^M^y                              

If  (0.454) 

If  (0.464) 

If  (0.464) 

If  (0.464) 

If  (0.464) 

B«B)4ey«Mi                                                                

If  (0.454) 

If  (0.464) 

If  (a454) 

UnC^^fM^yttf*            ,„                 

If  (0454) 

kffV^fflMt                                                                            

If  (0.454) 



If  (0.454) 

k^^i^^M^k^bk    a^^b^^^^K 

If  (0.454) 

If  (0.454) 

If  (0.454) 

10206020 

S602S0 

0603/0 

1S1382 

00037 

624020 

S60010 

S0S300 

3738237 

070071 

100010 

70700 

70044 

112041S 

0023224 

509002 

06306 

1122007 

001424 

00 

030004 

23136220 

70717 

2407070 

10020190 

1010429 

2074602 

10024227 

2570206 

70210 

04000 

4410000 

07107 

90300 

S0001 

2007100 

4104147 

047024 

732110 

13171210 

50702000 

n06307 
2703131 
3264036 
2907000 

10020130 

1314601 

97470 

97047 

124070 

110004 

9201130 

23606411 

2031370 

100067 

97970 

If  (0.454) 

If  (0454) 

If  (0.454) 

If  (0.454) 

ft^^tf^d  iL^^i^MH^MV^^^te 

If  (a454) 

If  (0.454) 



If  (0.454) 

If  (0.464) 

*" 

If  (0.454) 

If  (0.454) 

If  (0.454) 

MiStvOti/''|i"^n*ri| 

If  (0.454) 

If  (0.454) 

**-^-. «. 

If  (0.454) 

If  (0454) 

'   i.iU  J  iL 

If  (0.454) 

»i.r#iiisit  lyMm 

If  (0454) 

If  (0.454) 

fcA«MBhtf^^^b^ 

If  (0.454) 

OrgancrtHMiui  C0i"plf  fMM  Wul^T) 

If  (0.454) 

Oi««M*i                   _.., 

If  (0.454) 

Q— wy 

If  (0.454) 

If  (0.464) 

If  (0.454) 

f>»™^ 

If  (0.454) 

If  (0.464) 

-    1  |_|-      -    i,".U 

If  (0.454) 

r«t^l4iiinin 

If  (0.454) 

If  (0.454) 

Pit]«%t<ii^         _ 

If  (a454) 

If  (0.454) 

If  (0.454) 

PWwat  2J'-S*nWm  ■  I*  laiMi 

If  (0.454) 

Pttrntmanum,  ia,W.iimflk       

If  (0.454) 

If  (0.454) 

If  (0.454) 

If  (0.454) 

fiiinijljfi 

If  (0.454) 

~  m    J] 

If  (0454) 

If  (0.454) 

If  (0.454) 



If  (0.454) 
If  (0.454) 
If  (0.454) 

If  (a454) 

PhMphaM  pMMMiMte    

If  (0.454) 

If  (0.464) 

If  (0.454) 
If  (0.454) 

PmniBi^                                    ' 

If  10454) 

If  (0.454) 
If  (0.454) 
If  (0.454) 
If  (0.454) 
If  (0454) 

PipmM                                                                                     

P»np-g)<^W**»    ,                                                   

If  (0.454) 
If  (0.454) 

Table  302.4— List  of  Hazardous  Substances  and  Reportable  QuANTmES— Continued 

[Note.— Al  oommeMs/nom  are  locaM  al  ttw  and  o(  ttw  table] 


CASRN 

Ragulaloiy 
synonyfna 

Sialuionr 

PnpoaadRO 

Hazantous  substance 

RQ 

Ooriet 

ROTA 

num- 
bar 

Calegonr 

Pounds  (Kg) 

109615 
2275106 

140761 
1124330 



5a 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
5a 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
5a 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
Sa 
5a 
Sa 
Sa 
5a 
5a 

If  (0.454) 

p  jii  ^ii 

If  (0.464) 

If  (0.464) 

PvrKins  4-nHm-  l-oirids 

If  (0.454) 

pyytminil                                                                                                   ,     M  , 

If  (0.454) 

jslcooiino 

14167101 

107440 

7791233 

503417 

3037727 

124062 

131522 

13410010 

10102202 

900950 

60413 

3S60571 

7446006 

7783000 

7440119 

77816 

13494009 

7783004 

13071790 

507040 

75741 

2757188 

2231574 

614788 

7550450 

110576 

1031476 

24017478 

76020 

1558254 

27137855 

115219 

327980 

96135 

998301 

75774 

824113 

1066451 

630587 

555771 

2001956 

129066 

28347139 

58270009 

If  10.454) 

Smm                                                         

If  (0.454) 

•*-■ '        -|.     j-||fyi-fc|||-|fjf9- 

If  (0.454) 

If  (a454) 

If  (a454) 

s<^^n  cacotfy*sls                                                       

If  (0.454) 

If  fO.454) 

Smftum  sstsnaiir                       ,  ,/    

If  (a454) 

!Qm<h««*i  Mhtfte 

If  (0.454) 

— ^ '. 

If  (a454) 

Strychnina.  suNala ». — ^...«..«....— ...—— ^i^......^..«*»»-...^.^ ^^....«— .»...^. 

If  (0.464) 

If  (0.454) 

SuNur  dkMida                                    .~ ..          

If  (0.45<) 

SuNurMralhJOrida. _... - .    

SuNur  kiogiida 

If  (0.464) 

If  (a454) 

Tabun 

If  (a454) 

If  (a464) 

Tnlinan  haiaOunrtda                                                                             

If  (0.454) 

Tflrtnrfos 

If  (0.454) 

'*'  ■  ■    liuiihi 

If  (0.454) 

J 

If  (0.454) 

Thalout  maionata ., 

If  (a454) 

If  10.454) 

If  |a45^ 

Titanium  telrachlorida                      

If  (a454) 

If  (a454) 

If  (a454) 

If  (a454) 

TrirMwAAr^ttlul  /4ikw^te 

If  (0.454) 

If  (a4S4) 

If  (a454) 

Tiw^^rarmttntnitmim 

If  (0.45^ 

If  (0.454) 

If  (a454) 

If  (0.45^ 

TiJmJthulkt'^unmtmna 



If  (0.454) 

Ti  Ml  ttatt^Mt^wnn^m  r^rMrtrite 

If  (0.454) 

If  (a454) 

If  (0.454) 

If  (0.454) 

If  (0.454) 

Wwfvin  snrfiim                                                    

If  (a4S4) 

(T-4). 

If  (a454) 



If  (0.454) 

t— indfcaiesmestaliiiocysoiaoaasdelinadby  1. 2.3. 4,  orSabalow  ^  _,_ 

1  — inJlcam  Owl  «w  aMuloiy  aouroe  for  daaignalion  o(  ttiis  hazaidouB  aubatance  under  CERCLA  is  CWA  Section  31  l(bM4) 
2 —indicalas  ttwl  the  staMoiy  aouroa  ter  deaignation  oi  Ibis  hazardous  substance  under  CERCLA  is  CWA  Section  307(a) 
3 -indKales  thai  llie  statutoiy  source  tar  deeignation  o<  this  hazardous  substance  under  CERCLA  is  CAA  Section  1 12 
statutory  aouca  lor  designalion  of  Om  hazardous  aubslanoe  under  CERCLA  is  RCRA  Section  3001 

.  -T-T     ..       .... ^^ ia  CERCLA  Section  102(a) 

criteria  to  this  hazardous  aubetance.  When 


4 

5a 

f  — The  Agericy 


tthatihe  statutory  aouroe  for  designation  of  this  hazaidOMasMhatawca  is  CEf 
ncy  is  in  Ihe  process  of  applying  me  primety  and  secondary  RQ  a*M»nairi 
the  1-pound  alatulary  RQ.  Until  then,  the  1 -pound  stalulonr  no  appies. 


compMe,  die  Aganpr  may 


Appendix  A— SEOUEnmAL  CAS  Registry 
NuiMBER  List  of  Extremely  Hazard- 
ous Substances 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  Extremely  Hazard- 
ous Substances— Continued 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  Extrbnely  Hazard- 
ous Substances— Continued 


CASRN 


00 
50140 
51216 
51752 
51832 
54626 


Hazardous 


Oganorhodiwn  comptei  (PMN-82-147). 

ErgocatcHerol. 

Fluorouraci. 


CASRN 

Hazardous  substance 

S6?57 
57476 
57576 
57647 
58366 
59661 

Cantharidia 
PtiysostignMne. 
Propiolactone.  tKta. 

rTffwcnngnwm,  SMcywno  \i.*h 

CASRN 


60413 
64006 

64868 
65305 

66819 


Stnrchnine. 

PhertoL  3-(1-4welf^4eaij(1)-, 


Colchicine. 
Ncoane  aia 
CydotteBoneds. 


3)96 
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APPCNOU  a — SCOUCWTUL  CAS  Reqistrv 
NuMMN  LWT  or  ExmcMCLV  Hazard- 
ous SuMTANCCS—Continuad 


Af>f>cNOtx  A— SfOUENTuu.  CAS  Registry 

NUMMR  Urr  Of  EXTRCMCLV  HAZARD- 
OUS SUBSTANCES— ContimMd 


Appendix  A— Seooential  CAS  Reoistrv 
Number  Ust  of  Extremely  Hazard- 
ous Substances— Continuod 


CAIRN 


CA8RN 


saiiao 


7446096 
7446116 
7467M7 
7860460 
7860676 
7637072 
770641 

7726666 
7763079 


7763702 
7763604 
7704421 
7761233 


10029737 
10026136 
10026196 
10102202 
10140671 
10210661 
10266*26 
10264346 
10311646 
10476666 
12106133 

13071706 
13171216 
131*4464 
13410010 

i; 
i: 

t41«7161 
19271417 

1770241* 
17702677 
16167467 
16624227 


mML  tntft^^J^y^^w^^ 


w— m  jO  — >»l  0- 


liWt>W)iO||i*wn|>l ) 

4>«0MV»-«-<MIUOiB- 


2194*323 
21606606 
21606632 
21623236 


23136220 


111 

24017476 
24694616 
96416736 

27137666 
9»*47136 
96772967 
30674607 


CoumMMityl 

Monooraloplwc 


THanlum 


Iton>92%). 


Talwtum 


SatmMn  OKycMoMa. 


Ovonic  cMoftds. 


Onna. 

EVwnoi.  i.2-49cMon>-, 


Monday 
January  23,  1989 


MHM>6i|4Hiilno)cartM)nyOoKy))ii 
04) 


OOOiirL 


Oamyl 


hyttocMortda 


CvtaMtc  aoid.  mMhyt-.  »«(2.4-dhM*»- 
y1-l>«Not«v4-yQnM*|(lMW|an*«a|. 
Tnc«)t0iU<ifctiuiU|itMiilf»6w. 


S«- 


Zinc    dteMoro<4.4-dbn«hy»^U<m«ttvylft. 


Ctftx>nyf)o>(y] 


4nMritonw*tyMyi 


N2.2'-4l>MiimtfyW» 


M2). 


Mtanol.     2.g-*<iom(  404010  6  iw*i»1 
2.r-MaHa       (4<Mow4- 


H4Mww6*ylwKdH»Hin».  Mjr-<bul|>t 


Part  IX 


The  President 


Proclamation  5935— National  Day  of 
Excellence,  1989 

Executive  Order  12667— Presidential 
Records 
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Title  S- 

The  Premdent 


Presidential  Documents 


Proclamatioii  5S35  of  January  18,  1989 
National  Day  of  Excellence,  1989 


|KR  Doc  a»-lS77 
Filed  1-19-aB:  UM  ami 
Billing  code  319S-01-M 


By  the  President  of  the  United  States  of  Amtotica 

A  Proclamation 

On  this  third  anniversary  of  the  Space  Shuttle  Challenger's  tragic  accident,  the 
lines  of  Tennyson  in  his  poem  "Ulysses"  seem  most  appropriate: 

Come,  my  friends, 

Tia  not  too  late  to  seek  a  newer  world. 
It  may  be  that  the  gulf  will  wash  us  down: 
It  may  be  that  we  touch  the  I  iappy  Isles. 
And  see  the  great  Achilles,  whom  we  knew. 
Tho'  much  is  taken,  much  abides:  .  .  . 

Indeed,  much  was  taken  when  we  lost  Challenger's  brave  crew.  Yet  mudi 
abides,  because  the  American  people  will  forever  remember  them  and  salute 
the  devotion  to  excellence  that  characterized  them  and  continues  to  character- 
ize the  members  of  the  U.S.  space  program.  That  spirit  has  manifested  itself 
again  and  again  as  we  have  journeyed  to  the  moon  and  probed  planets,  our 
solar  system,  and  beyond.  It  thrives  today  as  we  seek  a  permanent  base  in 
q>ace  and  further  manned  exploration. 

The  Challenger  crew  made  the  supreme  sacrifice  on  their  quest  to  extend 
man's  horizons.  As  we  resolve  to  go  forward  in  space,  let  us  always  take  with 
us  the  spirit  of  vision,  skill  and  excellence. 

That  spirit  was  evident  on  September  29.  1988.  when  the  Space  buttle 
Discovery  lifted  o^  from  the  launch  pad.  There  could  be  no  more  fitting 
testimony  to  the  Challenger  crew  and  the  excellence  they  personified  than  this 
mission,  which  returned  oiu*  Nation  to  manned  space  flight.  May  our  bound- 
less dreams  continue  to  inspire  us  in  the  pursuit  of  excellence — in  space  and 
in  every  endeavor. 

The  Congress,  by  Public  Law  100-681.  has  designated  January  28.  1989.  as 
"National  Day  of  Excellence"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  that  day. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  January  28, 1989,  as  National  Day  of  Excellence. 
I  call  upon  the  people  of  the  United  Slates  to  observe  that  day  with  appropri- 
ate ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  himdred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Preridential  Recinds 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  and  in  order  to  establish  policies  and 
procedures  governing  the  assertion  of  Executive  privilege  by  incumbent  and 
former  Presidents  in  connection  with  the  release  of  Presidential  records  by  the 
National  Archives  and  Records  Administration  pursuant  to  the  Presidential 
Records  Act  of  1978,  it  is  hereby  ordered  as  follows: 

Section  1.  Definitions.  For  purposes  of  this  Order 

(a)  "Archivist"  refers  to  the  Archivist  of  the  United  States  or  his  designee. 

(b)  "NARA"  refers  to  the  National  Archives  and  Records  Administration. 

(c)  "Presidential  Records  Act"  refers  to  die  Presidential  Records  Act  of  1978 
(Pub.  L  No.  9S-S91.  92  Stat.  2S23-27,  as  amended  by  Pub.  L  No.  98-497.  98 
Stat  2287).  codified  at  44  U.S.C  2201-2207. 

(d)  "NARA  regulations"  refers  to  the  NARA  regulations  implementing  die 
Presidential  Records  Act.  53  Fed.  Reg.  50404  (1988).  codified  at  36  CFJL  Part 
127a 

(e)  "Presidential  records"  refers  to  those  documentary  materials  maintained 
by  NARA  pursuant  to  the  Presidential  Records  Act  and  the  NARA  regulations. 

(f)  "Former  President"  refers  to  the  former  President  during  whose  term  or 
terms  of  ofRce  particular  Presidential  records  were  created. 

(g)  A  "substantial  question  of  Executive  privilege"  exists  if  NARA's  disclosure 
of  I^esidential  records  might  impair  the  national  security  (including  the 
conduct  of  foreign  relations),  law  enforcement  or  the  deliberative  processes  of 
the  Executive  branch. 

(h)  A  "final  court  order"  is  a  court  order  from  which  no  appeal  may  be  taken. 

Sec  2.  Notice  of  Intent  to  Disclose  Presidential  Records. 

(a)  When  die  Ardiivist  provides  notice  to  the  incumbent  and  former  Presi- 
dents of  his  intoit  to  disclose  Presidential  records  pursuant  to  section  1270.46 
of  the  NARA  regulations,  the  Archivist  utilizing  any  guidelines  provided  by 
the  incumbent  and  formn  Presidents,  shall  iden^  any  specific  materials,  the 
disclosure  of  w^di  he  beUeves  may  raise  a  substantial  question  of  Executive 
privilege.  However,  nothing  in  this  Order  is  intended  to  affect  the  right  of  the 
incumbent  or  former  Presidents  to  invoke  Executive  privilege  with  respect  to 
materials  not  identified  by  the  Archivist  Copies  of  the  notice  for  the  incum- 
bent President  shall  be  delivered  to  the  President  (through  the  Counsel  to  the 
President)  and  the  Attorney  General  (through  the  Assistant  Attorney  General 
for  the- Office  of  Legal  Counsel).  "Die  copy  of  the  notice  for  the  former 
President  shall  be  delivered  to  the  former  President  or  his  designated  repre- 
sentative. 

(b)  Upon  the  passage  of  30  days  after  receipt  by  the  incumbent  and  former 
Presidents  of  a  notice  of  intent  to  disclose  Presidential  records,  the  Archivist 
may  disclose  the  records  covered  by  the  notice,  unless  during  that  time  period 
the  Archivist  has  received  a  claim  of  Executive  privilege  by  the  incumbent  or 
former  President  or  the  Archivist  has  been  instructed  by  the  incumbent 
President  or  his  designee  to  extend  the  time  period.  If  a  shorter  time  period  is 
required  under  the  circumstances  set  forth  in  section  1270.44  of  the  NARA 
regulations,  the  Archivist  shall  so  indicate  in  the  notice. 
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Sw.  3.  Claim  of  Executive  Privilege  by  Incumbent  President. 

(a)  Upon  receipt  of  a  notice  of  intent  to  disclose  Presidential  records,  the 
Attorney  General  (directly  or  through  the  Assistant  Attorney  General  for  the 
Office  of  Legal  Counsel)  and  the  Counsel  to  the  President  shall  review  as  they 
deem  appropriate  the  records  covered  by  the  notice  and  consult  with  each 
other,  the  Archivist,  and  such  other  Federal  agencies  as  they  deem  appropriate 
concerning  whether  invocation  of  Executive  privilege  is  justifled. 

(b)  The  Attorney  General  and  the  Counsel  to  the  President,  in  the  exercise  of 
their  discretion  and  after  appropriate  review  and  consultation  under  subsec- 
tion (a)  of  this  section,  may  jointly  determine  that  invocation  of  Executive 
privilege  is  not  justified.  The  Archivist  shall  be  promptly  notified  of  any  such 
determination. 

(c)  If  after  appropriate  review  and  consultation  under  subsection  (a)  of  this 
section,  either  the  Attorney  General  or  the  Counsel  to  the  President  believes 
that  the  circumstances  justify  invocation  of  Executive  privilege,  the  issue  shall 
be  presented  to  the  President  by  the  Counsel  to  the  President  and  the  Attorney 
General. 

(d)  If  the  President  decides  to  invoke  Executive  privilege,  the  Counsel  to  the 
President  shall  notify  the  former  President,  the  Archivist,  and  the  Attorney 
General  in  writing  of  the  claim  of  privilege  and  the  specific  Presidential 
records  to  which  it  relates.  After  receiving  such  notice,  the  Archivist  shall  not 
disclose  the  privileged  records  unless  directed  to  do  so  by  an  incumbent 
President  or  by  a  final  court  order. 

Sac  4.  Claim  of  Executive  Privilege  by  Former  President 

(a)  Upon  receipt  of  a  claim  of  Executive  privilege  by  a  former  President,  the 
Archivist  shall  consult  with  the  Attorney  General  (through  the  Assistant 
Attorney  General  for  the  Office  of  Legal  Counsel),  the  Counsel  to  the  Presi- 
dent, and  such  other  Federal  agencies  as  he  deems  appropriate  concerning  the 
Archivist's  determination  as  to  whether  to  honor  the  former  President's  claim 
of  privilege  or  instead  to  disclose  the  Presidential  records  notwithstanding  the 
claim  of  privilege.  Any  determination  under  section  3  of  this  Order  that 
Executive  privilege  shall  not  be  invoked  by  the  incumbent  President  shall  not 
prejudice  the  Archivist's  determination  with  respect  to  the  former  President's 
claim  of  privilege. 

(b)  In  making  the  determination  referred  to  in  subsection  (a)  of  this  section, 
the  Archivist  shall  abide  by  any  instructions  given  him  by  the  incumbent 
President  or  his  designee  unless  otherwise  directed  by  a  final  court  order.  The 
Archivist  shall  notify  the  inciunbent  and  former  Presidents  of  his  determina- 
tion at  least  30  days  prior  to  disclosure  of  the  Presidential  records,  unless  a 
shorter  time  period  is  required  in  the  circumstances  set  forth  in  section  127a44 
of  the  NARA  regulations.  Copies  of  the  notice  for  the  incumbent  President 
shall  be  delivered  to  the  President  (through  the  Counsel  to  the  President)  and 
the  Attorney  General  (through  the  Assistant  Attorney  General  for  the  Office  of 
Legal  Counsel).  The  copy  of  the  notice  for  the  former  President  shall  be 
delivered  to  the  former  Ptesident  or  his  designated  representative. 
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8.  Judicial  Review.  This  Order  is  intended  only  to  improve  the  internal 
management  of  the  Executive  branch  and  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 
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Rules  and  Regulations 


Thit jwcBon  of  the  FEDERAL  REGISTER 
contains  fBguWory  documents  heving 
gsneral  spptcebMly  and  legel  effect,  most 
of  wtiicf)  era  keyed  to  and  oodKed  in 
the  Code  of  Federal  ReguMons.  ««hich  is 
pubished  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  boolw  are  Istod  in  thi 
irsi  FEDERAL  REGISTER  issue  of 


DEPARTMENT  OF  AGRICULTURE 
OfflM  of  Um  Itocratiiy 

7CFRP«t2 

(Dockel  No.  FM-MHW1] 

RovWon  of  Dctogation  of  Authority 

I  Office  of  the  Secretary.  USDA. 


action:  nnal  rule. 


:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  by  delegating 
to  the  Assistant  Secretary  for  Mariceting 
and  Inspection  Services  and  the 
Administrator.  Agricultural  Marketing 
Service  (AMS).  die  audiority  to  establish 
and  collect  user  fees  for  the  recovery  of 
costs  involved  in  providing,  on  request, 
copies  of  software  programs,  pamphlets, 
reports  or  other  publications  prepared  in 
carrying  out  any  of  the  missions  or 
programs  otherwise  delegated  to  them. 

t  bate:  January  24, 1989. 


ITION  CONTACn 

Richard  Hooper.  Financial  Management 
Division.  Agricultural  Marketing 
Service,  Department  of  Agriculture, 
Washington.  DC  (202)  447-6981. 
sumnmTAiiv  wroiMiATiow.  This 
document  amends  tfte  delegations  of 
authority  of  the  Department  of 
Agriculture  in  7  CFR  Part  2  by  delegating 
to  the  Assistant  Secretary  for  Marketing 
and  Inspection  Services,  and  the 
Administrator.  AMS.  the  responsibility 
and  the  authority  for  estabUshing  and 
collecting  user  fees  under  section  1121  of 
the  Agricidture  and  Food  Act  of  1981.  as 
amended  by  section  1789  of  the  Food 
Security  Act  of  1985.  Section  1121  (7 
UJ&.C.  2242a)  authorizes  the  furnishing, 
on  request  of  copies  of  software 
programs,  pamphlets,  reports  or  other 
publications  prepared  in  carrying  out 
any  of  the  missions  or  programs 
otherwise  delegated  to  them;  and  the 
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charging  of  such  fees  as  are  determined 
to  be  reasonable. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C  553,  notice  of  proposed 
rulemaking  and  opportimity  to  comment 
thereon  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  die  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  subject  is  not  a  rule  as 
defined  by  Pub.  L  No.  96-354,  die 
Regulatory  Flexibility  Act  and  thus,  is 
exempt  from  the  provisions  of  that  Act 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  7  CFR  Part  2  is  amended 
as  follows: 

PART  2-OELEQATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  Part  2 
continues  to  read: 

Authority:  5  U.S.C  301  and  Reorganization 
Plan  Na  2  of  1963. 


SutyrtC    Dologatiow  of  Authority 
to  Mw  Oapuly  Socrotaiy.  tiM  Undar 
aocrvivy  for  niimihiooimi  Aifan  mm 
Commodtty  PreQrmWt  tlio  Undor 
Sociotory  for  Smol  and  Rural 


2.  Section  2.17  is  amended  by  adding 
new  paragraph  (a)(4)  to  read  as  foUows: 


iZiJ 


of  AuHiwIly  to  Hw 
Iw  Miilelhiii  Mid 


(a)  •  •  • 

(4)  Furnish,  on  request  copies  of 
programs,  pami^ete,  reports,  or  other 
publications  for  missions  or  programs  as 
may  oth«wise  be  delegated  or  assigned 
to  the  Assistant  Secretary,  and  charge 
user  fees  therefor,  as  authorized  by 
section  1121  of  the  Agriculture  and  Food 
Act  of  1981,  as  amended  by  section  1769 
of  the  Food  Security  Act  of  1985, 7 
U.S.a  2242a. 


Subpart  F— Dalaoatiom  of  AuMiorHy 
bythar 


(3)  Section  2.50  is  amended  by  adding 
new  paragraph  (a)(4)  to  read  as  follows: 

izso 


(a)  •  •  • 

(4)  Furnish,  on  request  copies  of 
programs,  pamphlets,  reports,  or  other 
publications  for  missions  or  programs  as 
may  otherwise  be  delegated  or  assigned 
to  the  Administrator,  and  chaige  user 
fees  therefore,  as  authorized  by  section 
1121  of  the  Agriculture  and  Food  Act  of 
1981.  as  amended  by  section  1788  of  the 
Food  Security  Act  of  1985, 7  U.S.C 
2242a.    . 


For  Subpart  C: 
Richaid  E.  Lyng, 

Secretary  of  Agriculture. 

Date:  January  12. 1989 

For  Subpart  F: 
lteiiialhA.Gaiaa, 

Assistant  Secretary  of  Agriculture.  Marketing 
and  Inspection  Services. 

Date:  January  13,  igsa 
[PR  Doc.  88-1483  Filed  1-Z3-89: 8:45  am) 
ioooes«« 


AQricultural  Martcating  Sarvloa 

7CFRPart29 

CTD  89  8021 


and  Ctwrgaa  lor 


AOENCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


:  This  final  rule  would 
establish  separate  fees  and  charges  for 
the  permissive  inspection  and 
certification  of  tobacco  for  export  In 
addition,  die  basis  for  charging  these 
fees  would  be  changed  from  an  houriy 
rate  to  a  per  pound  rate.  The  changes 
would  generate  revenues  that  would 
meet  the  costs  of  operating  the  export 
inspection  program.  This  final  rule  does 
not  affect  the  permissive  inspection  fee 
for  tobacco  for  domestic  use  or  the 
mandatory  inspection  fee  for  tobacco  at 
auction  warehouses. 

EFFECTIVE  DATE:  February  23. 198a 


Federal  Register  /  Vol  54.  Na  14  /  Tueiday.  )anuary  24,  1969  /  Rulea  and  Regulattoni 


Federal  Regbter  /  Vol.  54.  No.  14  /  Tuesday.  January  24.  1989  /  Rules  and  RegulaUons  3407 


IT10N  OONTACIt 

Ernest  L  Price.  Director,  Tobacco 
Division.  Agricultural  Marketing 
Service.  United  States  Department  of 
Agriculture,  Room  502  Annex  Building. 
P.O.  Box  96456.  Washington.  DC  20060- 
•456.  telephone— (202)  447-2567. 
aupeiHMMTAiiv  ■gownaTioii,  Notice 
was  given  (53  PR  40069.  October  13. 
1966)  that  the  Department  proposed  to 
amend  the  regulations  to  establish 
separate  fees  and  charges  on  a  per 
pound  bails  for  permissive  inspection 
and  grading  services  for  export  tobacoa 
Interested  parties  were  given  an 
opportunity  to  comment  on  the  proposed 
rule. 

Two  comments  were  received  from 
companies  which  export  tobacco.  Both 
stated  that  they  favor  the  proposed  rule. 

The  Department  hereby  adopts  the 
regulations  appearing  in  the  proposed 
nue  which  provided  for  a  fee  of  tXXJZS 
per  pound  for  the  voluntary  inspection 
and  certification  of  tobacco  for  export 
Previously,  the  same  hourly  fee  had 
applied  to  both  the  permissive 
Inspection  of  tobacco  for  domestic  use 
and  for  export 

The  Tobacco  Inspection  Act 
authorizes  pennissive  inspections  which 
are  made  available  to  interested  parties 
on  a  fee  basis  sufficient  to  cover,  as 
nearly  as  practicable,  the  costs  incurred 
by  the  Department  for  the  inspection 
and  certification  of  tobacco,  including 
administrative  and  supervisory  costs. 
The  Department  had  determined  that  the 
previous  fees  and  charges  for  permissive 
inspections  did  not  cover  the  costs  for 
export  inspection  and  certification.  The 
ma)or  factors  causing  the  need  for  the 
separate  rate  are  increases  in  salaries, 
travel  and  administrative  costs. 
Different  personnel  are  utilized  for  the 
inspection  and  certification  of  t3bacco 
for  export  than  for  permissive  inspection 
for  domestic  use  because  tobacco 
processed  for  export  in  large  lots  is 
different  in  form  than  tobacco  in  small 
lots  on  a  warehouse  floor  or  in  a 
redrying  plant 

For  the  most  part  seasonal  employees 
are  utilized  for  permissive  inspection  for 
domestic  use  and  the  program  costs  are 
their  salary  for  the  actual  time  they  are 
conducting  permissive  inspections, 
administrative  and  supervisory  coeta. 
travel  and  per  diem.  However, 
personnel  assigned  to  inspection  and 
certification  of  tobacco  for  export  must 
be  available  year-round.  The  higher 
costs  of  personnel  with  the  expertise 
needed  for  the  inspection  and 
certification  of  tobacco  for  export  will 
be  attributed  to  the  program  that  incurs 
the  costs.  In  addition,  the  amount  of 
tobacco  which  will  be  exported  in  any 


given  year  is  more  easily  estimated  than  Tobacco  Inspection  Act  contained  in  7 

the  amount  of  time  which  will  be  CFR  Part  29  as  follows: 

necessary  far  inspection  and  «-«-.  ««_•«¥«»*/«/«#«  uieBc/«TMiM 

certification  of  tobacco  for  export.  Thus.  PART  2»— TOBACCO  IIISPtiTTlUKI 

a  per  pound  fee  is  a  more  appropriate  ^ ^ 

method  of  recovering  the  costs  of  the  Subpart  B— HeguMttone 

inspection  snd  certification  of  tobacco  j  ^  authority  citation  for  Subpart  B 

for  export  },  ^Ided  to  read  as  foUows: 

The  previous  fee  was  $28J»  per  hour,  ._rt«»hr  7  ii  rp  sum  .nH  siir 

plus  travel  expenses  snd  per  diem.  ^1^^  !ii  .u   }1^  ?      .    . , 

Revenues  (for  export  toba^)  for  the  12-  ^J-  ^  29.^23.  the  infroductory  text  to 

month  period  beting  June  i.  1967.  *e  section  is  revised  to  read  as  foUows: 

were  about  t43.00a  with  cosU  of  about  |it.ias    Fees  and  chwvse. 

|57,40a  to  FY  lM9.lt  is  estimated  that  Pe.,  and  chaiges  for  tobacco 

appnndmately  $70,000  In  revenues  inspection  and  certification  service  shaU 

would  be  eenereted  and  that  vro^tm  j^  collected  by  the  Director  to  cover. 

cosU  would  be  approximately  |09.m).  j^^^j^,  ,,  practicable,  all  cosU  of  the 

to  order  to  cover  the  Department  8  .wvices,  including  establishment  of 

costs  of  providing  pennissive  export  .tandards.  administrative,  and 

tobacco  inspection  and  certification,  the  .^pervi^,^  costs,  as  follows: 

fee  should  be  |il02S  per  pound,  to  ...        * 

addiOoa  miscellsneous  conforming  3.  to  I  29.123,  die  heading  for 

changes  are  made  to  various  provisions  *  *"  »  ZnXi.  — LIZ!iV^-^  .. 

to  1S123.  TTiis  final  rule  is  the  same  as  P«™«™P»«  W  »•  "^-^l »°  "■<»  " 

the  proposed  rule  except  for  changes  to  touows:     ^       ^       ^ 

puncttiation.  ^                            .    .      .          ,. 

The  final  rule  has  been  reviewed  (b)  DomesUc  penrnasive  inspection 

under  USDA  procedures  established  to  and  outificaUon. "  *  * 

implement  Executive  Order  12291  and  •        •        •        •        • 

Departmental  Regulation  1512-1  and  has  4.  to  |  29.123.  paragraph  (c)  is 

been  determtoed  to  be  a  "nonmaior  redesignated  as  paragraph  (d). 

rule"  because  it  does  not  meet  any  of  S.  A  new  paragraph  (c)  is  added  to 

the  criteria  established  for  mafor  rules  i  29.123.  to  read  as  follows: 

under  the  Executive  Order.  •        •        •        •        • 

Additionally,  in  conformance  with  the  (c)  Export  pennissive  inspection  and 

provisions  of  Pub.  L  96-354.  the  certification.  The  inspection  and 

Regulatory  Flexibility  Act  full  certification  fee  for  export  tobacco  is 

consideration  has  been  given  to  the  $.0025  per  pound, 

potential  economic  impact  upon  small  •        .        .        *        • 

business.  Most  of  the  firms  which  would  ^.  .  ,           ,.  „^ 

be  affected  by  this  final  rule  do  not  faU  Dated:  I-nu«y  la.  1989. 

within  the  confines  of  "small  bustoess."  I-  Ps***  "oj^a. 

as  defined  to  the  Regulatory  Flexibility  Administrator. 

Act  The  Administrator,  A^cultural  |FR  Doc  89-1S28  Filed  1-^0-89;  8:45  am] 

Marketing  Service,  has  determtoed  that  aaisn  ooos  Mis-ss-a 

this  action  would  not  have  a  significant 

economic  impact  on  a  substantial 

number  of  small  entities.  This  final  rule  7  CFR  Parts  53  ami  54 

would  not  substantially  affect  the 

normal  movement  of  the  commodity  to 

the  marketplace.  Compliance  with  this  imjjliUjjU  for  nrailea  af  StmuiMmr 

revision  would  not  impose  subsUntial  rTT^!^  SL^^T^jwfWmrtZ'r^ 

direct  economic  costs,  recordkeeping,  or  CatdaandSUitdwl*  tor  Oradee  ot 

personnel  workload  changes  on  small  ^            ^^ 

eutities.  and  it  would  not  alter  the  AOntCv:  Agricultural  Marketing  Service 

market  share  or  competitive  positions  of  (AMS).  USDA. 

small  entities  relative  to  large  entities.  acponc  Final  rule. 

Furthermore,  the  Department  is  required      '— 

by  law  to  fix  and  collect  fees  and  tUMMARV:  This  final  rule  revises  the 

charges  to  cover  the  Department's  cost  official  U.S.  standards  for  grades  of 

to  operating  the  tobacco  inspection  carcass  beef  and  the  related  standards 

program.  for  grades  of  slaughter  cattle.  The 

revisions  provide  for  separate 
application  of  the  quality  grade  and 
yield  grade  for  steer,  heifer,  cow,  and 
bullock  carcasses  and  for  slaughter 
cattie.  The  revisions  do  not  change 
either  the  individual  quality  grade  or 


jrield  grade  requirements.  These  changes 
should  provide  more  flexibility  to  using 
the  gradtog  service  by  permitting  the 
voluntary  use  of  either  the  beef  quaUty 
grades  and/or  the  yield  grades.  These 
revisions  will  enaUe  packers  to  adopt 
certato  advanced  production  and 
marketing  procedures,  and  die  todustry 
as  a  whole  to  choose  the  procedures 
which  most  efficiently  meet  consumer 
demands  for  trimmer  beef.  The 
separation  of  the  quality  and  yield 
grades  enables  the  todustry  to  trim 
carcasses  before  grading  and  still 
matotato  the  option  of  quality  grading. 
This  revision  also  allows  the  todustry  to 
pursue  (dtemative  procurement  systems 
which  may  benefit  producers  of  cattle 
with  higher  lean  meat  yields  by 
discouraging  overproduction  of  fat  to 
order  to  maximize  selling  weights  of 
both  cattle  and  beef. 

EPFecnVE  DATE  April  a  1969. 

PON  TONTWR  WFOIiaTIOII  OOMTACi: 

Dr.  Michael  L  May.  Chiet 
Standardization  Branch.  Livestock  and 
Seed  Division.  Agricultural  Marketing 
Service,  U.S.  Department  of  Apiculture. 
P.O.  Box  96456.  Washington.  DC  20090- 
6456.  20^-«47-l486. 
ARV 


Ust  of  Subleds  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Tobacco. 

Accordingly,  the  Department  hereby 
amends  the  regulations  under  the 


Exeoriive  Order  12291 

This  ftoal  r^  which  revises  the  beef 
carcass  (7  CFR  Part  54)  and  slai^ter 
cattie  (7  CFR  Part  53)  standards  was 
reviewed  under  Department  procedures 
estabUriied  to  implement  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  is  hereby 
classified  as  a  non-major  rule  because 
(1)  it  would  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more,  (2) 
it  would  not  result  to  a  major  increase  to 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  (3)  it  would  not  have 
sipiificant  adverse  effects  on 
competition,  employment  tovestment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  to  domestic  or  export 
markets. 

Effect  on  Small  Entities 

This  action  was  reviewed  under  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  The  Administrator  of 
the  Agricultural  Marketing  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  RFA  because  the  changes 
would  not  change  the  grade 
requirements  for  slau^ter  cattle  or  beef 
carcasses  but  would  provide  all  users 


with  greater  flexibility  to  using  the  grade 
standards  to  identify  quality  and/or 
yield  characteristics.  Users  of  the  grades 
would  be  able  to  specify  the 
combtoations  of  qualify  and/or  yield 
grades  that  best  meet  tiieir  needs. 
Further,  the  use  of  the  beef  grades  is 
voluntary,  and  they  are  applied  equally 
to  all  size  entities  covered  by  these 
regulations. 

Background 

Federal  grading  of  beef  is  a  voluntary 
service,  provided  under  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621  et  seq.).  which  is  designed  to 
facilitate  the  maiketing  of  cattie  and 
beef.  Beef  grades  are  totended  to 
segregate  the  beef  soppfy  toto  groups 
with  similar  attributes  of  palatabiUfy 
and  yields  of  cuts.  These  criteria  are 
generally  of  ultimate  concern  to 
consumera  and  the  beef  todustry 
because  they  affect  the  acceptabiUfy. 
price,  and  consumption  of  beef.  Grades 
provide  a  uniform  basis  for  marketing 
cattle  and  beef  and  allow  consumer 
desires  to  be  communicated  to  the 
todustry  so  that  necessary  dianges  to 
feediiw  and  production  may  be  made. 

Beef  grading  is  provided  by  the 
Department  for  a  fee  to  usen  «rho 
request  the  service.  Beef  grading  is 
vohmtary.  and  not  all  marketed  beef  is 
graded,  to  1987  approximatefy  54 
percent  of  commercial  beef  production 
was  graded.  However,  approximatefy  66 
percent  of  the  fiederaUy  tospected  steer 
and  heifer  slaughter  was  graded.  Hie 
steer  and  heifer  slaughter  is  the  portion 
of  the  beef  supply  generally  ava^ble  to 
consumera  as  retail  cuts. 

The  official  beef  grade  cuirentiy 
consists  of  both  a  qualify  grade  and  a 
yield  grade.  The  qualify  grades  identify 
differences  to  the  palatabihfy  of  cooked 
beef  principally  through  the 
characteristics  of  mai^ling  and  maturify. 
The  yield  grades  identify  differences  to 
the  percentage  of  {Hodoct  that  may  be 
obtained  from  a  carcass.  Such  yield 
grades  are  established  by  examining  the 
characteristics  of  external  fat  cover, 
percent  kidney,  pelvic,  and  heart  fat  hot 
carcass  weight  and  ribeye  area.  Yield 
grades  are  also  useful  as  predicton  of 
the  yield  of  further  subdivisions  of 
carcasses,  but  yield  grade's  usefutoess 
diminishes  as  the  size  of  the  cuts 
lessens,  fat  is  trimmed,  and  bone  is 
removed. 

Yield  grades  are  primarily  used  as 
wholesale  marketing  indicators  and  are 
seldom  used  at  retail  because  retail 
product  receives  additional  fat  trim  prim 
to  merchandising.  AMS  believes  that 
consumera  are  generally  able  to 
differentiate  differences  to  the  amount 
of  lean  meat  and  fat  and  to  make  value 


comparisons.  Qualify  grades  are  also 
used  to  wholesale  marketing,  but  unlike 
yield  grades,  are  used  at  retail  to 
identify  qualify  differences  which  are 
difficult  for  consumera  to  differentiate 
when  purdiasing  beef. 

Industry  Petition 

Although  significant  progress  has 
been  made  to  production  of  leaner  cattle 
without  sacrificing  qualify,  excess  fat 
and  bone  must  still  be  removed  to  order 
to  satisfy  consumer  demands.  The 
todustry  recognizes  the  mefficiency  of 
not  trimming  excess  fat  and  removing 
bone  at  the  packer  level.  Therefore,  to 
order  to  provide  retailen  and  consumera 
with  the  types  of  beef  preferred  and  to 
tocrease  efficiency,  most  padiera  have 
either  initiated  or  totend  to  initiate 
programs  to  provide  purchasere  with 
more  closely  trimmed  primal  and 
subprimal  cuts. 

To  most  effidenUy  produce  these 
desirable  types  of  cuts,  packen  have 
also  examined  alternative  production 
and  nuuketing  |Mt>cedures.  One 
procedure  is  to  remove  external  fat  from 
carcasses  at  the  time  of  slaughter,  a 
process  called  hot-fat  trimming. 
Although  this  procedure  offera  potential 
economic  benefits,  two  provisions  to  the 
current  standards  prevent  padcen  from 
using  this  tedmology  if  the^  desire  to 
have  beef  officially  graded.  The  first 
provision  is  the  cou^iog  of  the  qualify 
and  yield  grades.  The  second  provisioa 
that  prevents  the  jading  of  carcasses 
that  have  had  sulwtantial  amounts  of 
external  fat  removed.  This  prevents  the 
yield  grading  of  carcasses  that  have 
been  trimaied  because  accurate  yield 
grade  determinations  cannot  be  made 
on  trimmed  carcasses.  For  these 
reasons,  the  American  Meat  Institute 
and  the  National  Cattiemen's 
Association  petitioned  the  Department 
to  June  1967  to  amend  the  beef  carcass 
grade  standards  to  permit  the  voluntary 
use  of  eitho- the  beef  qualify  grades 
and/or  the  beef  yield  grades. 

The  petitionere  pomted  out  that  under 
the  current  standards,  plants  wishing  to 
produce  closely  trimmed  primals  and 
subprimals  have  essentially  two  options: 
(1)  Add  pereonnel  and  equipment  to 
matotain  present  processing  or 
production  rates  or  (2)  reduce  processing 
rates  to  match  existing  personnel  and 
faciUfy  restraints.  Both  options  are 
considered  cosUy  and  inefficient  The 
petitionere  further  staled  that  hot-fat 
trimming  on  the  slaughter  floor  could 
more  efficiently  remove  most  of  the 
excess  fat  before  processing.  The 
industry  would  benefit  if  packera  were 
afforded  the  opportunify  to  implement 
cost-effective  production  systems  to  a 


9108  F»d«»«l  Rggbter  /  Vol  54.  Na  14  /  Tuesday.  January  24.  1969  /  Rulet  and  Regulations 


Fadaial  Regiatar  /  Vol.  54.  No.  14  /  Tuesday.  January  24.  1989  /  Rules  and  Regulations  3409 


constantly  changing,  competltlvfl 
economic  environinent. 

The  petitioner*  alto  stated  that 
market  demands  would  dictate  use  of 
the  grading  service.  If  beef  purchasers, 
whether  large  or  small  volume,  accept 
hot-fat  trimmed  primals  and  subprimals. 
they  would  have  no  need  for  yield  grade 
identincation.  If  they  do  not  accept  hot- 
fat  trimmed  product,  they  could  still 
choose  to  use  the  yield  grading  system 
on  quality  graded  or  non-quality  graded 
product. 

A  benefit  of  uncoupling  perceived  by 
the  petitioners  is  the  opportunity  it  gives 
the  industry  to  adopt  hot-fat  trinuning 
and  allow  producers  to  be  paid  on  lean 
meat  yield.  As  the  difference  in  amount 
of  external  fat  on  carcasses  is  narrowed, 
the  differences  in  composition  among 
carcasses  of  different  yield  grades 
narrows.  Carcasses  from  cattle  with  less 
fat  would  have  higher  trimmed  carcass 
weights.  If  producers  are  paid  on  a  final 
trimmed  carcass  weight  bissis.  for  two 
cattle  weighing  the  same  live,  the  leaner 
animal  would  have  the  heavier  pay 
weight.  Such  a  system  would  encourage 
beef  producer*  to  adopt  breeding  and 
feeding  technology  directed  toward  the 
production  of  leaner  cattle.    , 

Pmpoted  Standardt 

Consideration  of  all  the  available  data 
and  information  indicated  that  a 
revision  of  the  baaf  carcass  and 
slaughter  cattle  standards  to  allow 
either  quality  grading  and/or  yield 
grading  appears  to  offer  the  potential  for 
improving  the  effectiveness  of  the  beef 
grades  in  meeting  the  needs  of  the 
marketplace.  Considersble  changes 
have  occurred  in  the  marketing  of  beef 
which  necessitate  the  more  effldent 
removal  of  excess  fat  and  bone. 
Althou^  the  industry  retains  iU  goal  of 
elimiiMting  excess  waste  through 
improved  breeding  and  feeding 
technology,  the  current  Information 
suggests  that  technologies,  such  as  hot- 
fat  trimming,  offer  considerable  promise 


to  the  industry  as  potential  methods  for 
mora  efficient  removal  of  waste  fat 
There  are  potential  economic  benefits 
associated  with  these  technologies  that 
could  assist  not  only  producers  and 
packers,  but  also  beef  purchasers  and 
consumers  who  desire  the  attributes  of 
trimmer  beef.  The  current  provision 
requires  both  a  quality  and  a  yield 
grade.  These  provisions  effectively 
prevent  some  new  technologies  from 
being  adopted  and  the  benefits  of  yield 
grading  to  be  extended  to  non-quality 
graded  carcasses.  Grades  of  slaughter 
cattle  are  intended  to  be  directly  related 
to  the  grade  of  the  carcasses  they 
produce.  Accordingly,  the  standards  for 
grades  of  slaughter  cattle  would  be 
revised  to  reflect  any  changes  in  the 
beef  carcass  grade  standards. 

Therefore,  it  was  proposed  in  the 
February  3. 1968.  Federal  Rugtstsi  (53  FR 
3025-^028)  that  the  beef  carcass  and 
slaughter  cattle  standards  be  amended 
to  allow  the  application  of  the  quality 
grade  only,  the  yield  grade  only,  or  the 
application  of  both  the  quality  and  yield 
grades.  As  a  rmolt  of  the  uncoupling  of 
these  pvdes.  it  was  proposed  that 
carcasses  that  have  had  external  fat 
removed  for  any  non-fraudulent  or  non- 
deceptive  cauae  may  receive  a  yield 
grade  only  if  it  is  determined  that  an 
accurate  grade  evaluation  can  be  made. 
No  changes  in  the  actual  grade 
requirements  for  either  quality  or  yield 
grades  were  proposed,  in  addition,  it 
was  proposed  thist  the  standards  for 
grades  of  daughter  cattle  be  revised  to 
reflect  the  changes  proposed  for  the 
carcass  pade  standarda. 


public  hearing  session  was  held  in 
Kansas  City.  Missouri,  on  March  S.  1968. 
The  official  number  of  written  and/or 
oral  comments  that  were  submitted  prior 
to  the  close  of  the  comment  period  was 
208,  of  which  207  addressed  the 
proposed  changes. 

llie  comments  were  divided  among 
several  sectors  representing  segments  of 
the  production  and  coruumption  chain 
with  similar  interests.  The  comments 
were  also  classified  as  individual  or 
organization.  The  distribution  of 
comments  by  these  categories  is  shown 
in  Table  1.  Tlie  percentage  support/non- 
support  for  the  proposed  change  by 
sector  and  classification  (i.e..  individual 
or  organization)  is  shown  in  Table  2. 
Overall,  the  majority  of  both  individual 
and  organization  comments  supported 
the  dianges  as  proposed  A  majority  of 
comments  from  the  livestock  production, 
packing,  consumer,  and  academic, 
government  and  health  sectors 
supported  the  proposed  changes.  Most 
of  the  comments  tliat  did  not  support  the 
proposed  changes  or  favored  an 
alternative  to  the  proposal  were 
received  from  the  purveyor  processor 
HRl  (hotel,  restaurant  and  institutional) 
user  and  retailer  segments. 

Tamx  1r-0i8TmeuTiQN  OF  Comments 


A  eo-day  comment  period,  whidi  was 
sdieduled  to  cloee  on  April  4. 1988.  wss 
provided  for  submission  of  comments 
and  supporting  data.  At  the  request  of 
an  Industry  trade  association,  the  close 
of  the  comment  period  was  extended  to 
lune  6. 1988  (53  FR  10645).  In  addiUon  to 
the  period  fbr  written  comments,  a 
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The  comments  supporting  the 
uncoupling  of  the  yield  and  quality 
grades  generally  saw  the  uncoupling  as 
a  means  to  provide  the  industry  greater 
flexibility  in  determining  the  point  of  fat 
removal  and  the  value  determination  for 
livestock  and  beef.  The  conmients 
supporting  the  changes  from  the 
livestock  and  packer  segments  indicated 
the  changes  would  allow  the  industry  to 
determine  the  most  efficient  methods  of 
removing  ht  including  possible 
adoption  of  new  technologies  such  as 
hot-fat  trimming,  in  order  to  meet  the 
goal  of  providing  trimmer  cuts  to  buyers. 

These  comments  also  supported  the 
change  as  a  means  to  allow  the  industry 
to  examine  new  procurement  systems 
for  livestock,  including  potential 
trimmed  hot  carcass  weight  purchasing. 
The  current  requirement  for  coupled 
yield  and  quality  grades  was  seen  as 
preventing  the  industry  from  adopting 
the  most  efficient  technologies  in  order 
to  meet  the  increased  consumer  demand 
for  trimmer  beef. 

In  addition  to  the  increased  flexibility 
the  proposed  changes  presented  the 
industry,  several  comments  indicated 
the  uncoupling  would  allow  the  benefits 
of  yield  grading  to  be  extended  to 
portions  of  the  beef  supply  that  are  not 
currently  being  graded  because  of  the 
coupled  requirement.  It  was  believed 
that  some  purchasers  are  primarily 
concerned  with  yield,  and  would  request 
yield  graded  beef  only,  if  available. 
Many  of  the  commenters  who  supported 
the  dianges,  and  several  of  those  who 
favored  an  alternative  to  the  changes, 
believe  the  actual  amount  of  beef  that 
would  be  yield  graded  would  increase  if 
yield  grading  only  were  allowed. 

Supply  Concerns 

Many  of  the  commenters  opposed  to 
the  proposed  changes  indicated  a 
concern  that  if  the  grades  were 
uncoupled,  a  supply  of  yield  graded  beef 
would  no  longer  be  available.  These 
commenters  believed  that  the  potential 
existed  that  packers  would  choose  to 
quit  yield  grading.  Some  of  the 
comments  from  smaller  purveyors 
expressed  their  concern  that  only  large 
volume  purchasers  would  be  able  to 
specify  both  quality  and  yield  graded 
product. 

The  Department  has  carefully 
considered  these  concerns.  While  it  can 
be  speculated  that  packers  could  choose 
to  quit  yield  grading  all  beef,  there  is  no 
evidence  to  indicate  that  this  would 
occur.  The  widespread  reliance  on  yield 
grades  that  was  indicated  in  the 


comments  from  purveyors,  HRI  users, 
and  retailers  indicates  that  the 
utilization  of  yield  grades  in  beef 
mariieting  is  deeply  entrenched.  It  is  not 
likely  that  meat  purchasers  would 
abandon  the  use  of  yield  grades  for 
alternative  methods  of  marketing  until 
the  benefits  of  such  alternatives  had 
been  successfully  demonstrated  by 
packers.  Furthermore,  with  such  a 
widespread  demand  for  yield  graded 
beef,  packers  should  continue  to  offer  it 
to  purchasers  until  any  alternatives 
have  been  accepted  in  the  mariietplace. 
It  is  likely  that  the  amount  of  beef  that  is 
yield  graded  could  be  reduced  if  hot-fat 
trimmed  product  proves  to  be 
advantageous  to  both  packers  and 
buyers.  However,  the  entire  marketplace 
will  determine  the  use  and  value  of  yield 
grading,  not  a  single  sector. 

Seam  Fat  Concerns 

Many  of  the  commenters  opposed  to 
the  proposed  changes  were  concerned 
about  potential  problems  identifying 
beef  with  high  levels  of  seam  fat  There 
was  concern  that  packers  would  simply 
not  yield  grade  fatter  carcasses  and  mix 
them  with  better  yielding  carcasses  and 
label  them  only  with  the  quality  grade. 
There  was  also  concern  that  it  would 
not  be  possible  to  identify  fatter  beef 
that  was  hot-fat  trimmed,  and  such 
fatter  beef  could  be  intermingled  with 
higher  yielding  beef. 

It  is  recognized  that  there  are 
differences  in  the  amount  of  seam  fat 
between  carcasses  of  different  yield 
grades.  Generally,  the  better  yield 
grades  will  have  lower  amounts  of  seam 
fat  However,  it  is  also  recognized  that 
different  cutting  and  trinuning 
procedures  can  account  for  up  to  80 
percent  of  the  difference  in  seam  fat 
between  the  yield  grades.  Because  beef 
purchasers  are  demanding  trimmer 
product  even  if  a  substantial  amount  of 
beef  were  hot  trimmed  and  not  yield 
graded,  it  would  be  expected  that 
packers  would  use  hot  trimmed  beef  in 
providing  the  more  closely  trimmed 
subprimals  to  meet  his  demand.  Thus, 
most  of  the  variation  in  seam  fat  that 
could  occur  in  this  beef  could  be 
accounted  for  by  using  these  cutting  and 
trimming  specifications.  Proponents  of 
uncoupling  also  believe  the  potential 
marketing  of  beef  based  on  a  value 
based  system  relying  on  trimmed 
carcass  weights  would  further  reduce 
the  amount  of  Yield  Grade  4  and  5  beef 
thus  further  reducing  the  amount  of  beef 
that  has  excessive  seam  fat 


It  is  possible  that  packers  could 
choose  not  to  yield  grade  fatter  beef  and 
conuningle  it  with  leaner  beef.  However, 
there  is  nothing  that  prevents  this 
practice  now  other  than  the  packer's 
desire  to  provide  beef  that  meets  their 
own  boxed  beef  spedfications  used  in 
their  merchandising  programs.  Even 
with  the  severe  discounts  that  are  often 
assodated  with  Yield  Grade  4  and  5 
beef,  packers  now  grade  and  separately 
market  this  type  of  beef,  even  though  it 
could  be  marketed  as  subprimals  and 
labeled  with  the  qualify  designation 
only  or  as  ungraded  beef. 

Limited  Uncoupling 

Many  of  the  commenters  opposed  to 
the  uncoupling  indicated  much  of  their 
opposition  was  because  no  requirements 
were  presented  in  the  proposed  changes 
to  require  hot-fat  trimming  in  order  to 
qualify  grade  only.  Many  of  these 
tx)mmenters  believed  packers  should 
only  have  the  option  to  qualify  grade 
only  if  the  carcasses  had  been  trimmed. 
Some  of  these  commenters  indicated  a 
desire  that  the  carcasses  would  have  to 
be  trimmed  to  a  spedfied  maximum  fat 
cover.  The  commenters  wanted  to 
continue  to  require  both  qualify  and 
yield  grading  for  carcasses  that  had  not 
been  trimmed.  However,  some  of  these 
comments  did  suggest  that  packers  be 
allowed  to  grade  carcasses  for  yield 
grade  only,  but  not  qualify  grade  only. 

Allowing  the  beef  grades  to  be 
uncoupled  only  for  trimmed  carcasses 
would  achieve  one  of  the  major 
objectives  of  most  supporters  of  the 
proposed  changes;  i.e.,  to  allow  the 
industry  the  opportunify  to  hot  trim 
carcasses.  To  allow  uncoupling  for  only 
hot-fat  trimmed  carcasses  would  also 
provide  purchasers  with  the  knowledge 
that  some  degree  of  fat  trimming  had 
been  done  on  the  carcass  if  it  were 
quality  graded  only.  This  alternative 
would  not  jeopardize  benefits  of  coupled 
yield  and  qualify  grades  on  beef  not 
subjected  to  trinuning. 

AMS  had  carefully  considered  limited 
uncoupling  prior  to  proposing  the 
complete  uncoupling  of  the  beef  quality 
and  yield  grades.  To  allow  uncoupling 
for  only  trimmed  carcasses  would 
require  a  defined  level  of  trim  to  qualify 
the  carcass  for  uncoupling.  A 
determination  would  have  to  be  made 
on  each  carcass  presented  for  grading  to 
determine  if  it  met  the  required  level  of 
trim.  A  prindpal  hindrance  to  this  type 
of  compliance  determination  is  the 
extreme  difficulty  in  monitoring  levels  of 
trim  on  carcasses,  espedally  on  a 
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productkNt-Ufw  baste.  To  •cUeve  or 
■pproadt  tho  Iwris  of  •oonracy  and 
proctekm  of  otiior  grodlnf  oforatkMW 
would  probably  requii*  tifntflcanl 
•lowing  of  grading  oporattou  and/or 
tigntficani  plant  modifkatiom  and 
•xpandituras  in  ordar  to  make  Mich 
detennination*.  In  additioa  to  the 
diffkahiet  aaaodatad  with  crtatiog  a 
•atiifactory  definition  and  than 
detannining  corapUance  with  tba 
reqairamant.  then  it  another  maior 
concern.  A  fat  trim  level  implemented 
on  carcasaee  would  provide  only  limitod 
information  on  potential  variation  in 
yields  for  boxed  beef  products,  which  is 
the  form  in  which  most  beef  is  now 
marketed.  An  external  fat  trim 
requirement  would  also  not  identify  or 
account  for  any  variations  in  seam  fat 
that  could  exist  between  trimmed 
carcasses. 

A  few  commenU  wera  received  that 
supported  uncoupling,  but  expressed  a 
desira  to  develop  a  system  to  grade 
trinuned  carcasses  for  yield  prior  to  fat 
removal  on  the  slaughter  floor.  Then  is 
merit  for  such  a  system:  however, 
technology  in  the  area  of  instrument 
gradii^  is  currently  not  ready  for 
implementation  on  a  production  basis. 
Several  oommenters  supporting 
uncoupling  believed  It  would  place  the 
beef  industry  at  a  seven  disadvantage 
to  delay  implamenUtion  of  uncoapling 
until  a  woritable  instnunant  grading 
■yslam  was  available.  These 
conunenters  were  ooocamed  that  the 
beef  industry  must  immediately  bagia 
providli^  trimmer  products  in  the  most 
efficient  manner  in  order  to  maet 
consumer  demands  and  to  compete  widi 
other  meat  species. 

SoaM  proponents  of  unooapUag  «Mi« 
concerned  that  limited  anooiJiag 
would  not  provide  as  much  Baxibility  le 
the  industry  as  total  uncoapUag.  It  aras 
indlcatad  that  limited  uncoapUng  iar  hot 
trimmed  carcasaaa  oaly  aranld  lock 
packers  into  one  system,  but  not  profvids 
for  adoptkm  of  other  potantial 
technologies  diat  coald  bsPoaiB 
available  in  die  fntara.  Tkve  wm  also 
conoara  axprasaed  that  moaitoriag  of  fat 
trim  levels  should  not  be  a  huKttaa  of 
tba  grade  standards.  Instead  it  was 
si^gested  that  the  uartifkattea  aarvtos 
offend  by  AMS  coald  be  aaad  le 
monitor  trim  spetiftrattona.  either  cm 
carcaaee  or  on  cats.  The  limited 
uui.ioupling  far  tils— ad  Larcaesaa  only 
would  alao  laarft  the  ladartij  fraai 
having  the  optloa  la  y«aU  r«da  ody. 
Several  oomaianten  favorad  this  a»  a 
means  of  improving  marketing 
information.  Accordingly,  for  the 
rassons  sat  forth  herein,  the  suggestioas 


concerning  Umitod  aoooapUog  an  not 
adopted  in  thia  final  rule. 

Aagu/otory  Conosms 

Several  comments  tock  issue  widi  die 
determinations  that  the  propoaod 
revision  was  a  "non-major"  rule,  and 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Thaaa 
commentera  urged  USDA  to  initiate  an 
economic  Impact  study  on  the  effects  of 
the  change.  AMS  had  previoasly 
reviewed  the  propoeed  revision  under 
Executive  Order  12291  and 
Departmental  Regulation  Na  ISU-l. 
and  classified  the  tale  ss  "non-msior.*' 
Also.  AMS  determined  thsl  the  change 
would  not  have  s  significant  economic 
impect  on  a  substantial  number  of  sasall 
entities  as  defined  by  the  Regalatory 
RexibiUty  Act  (5  U.&C  601 1  teg.). 

Currently,  yield  and  quality  grades 
must  be  applied  together.  The  change 
will  remove  thia  proviaioB  and  will 
provide  far  the  separata  appticatiea  of 
yield  and  quality  gradaa.  The  final  rale 
does  not  changs  either  die  yield  pade  or 
the  qaality  yade  requiremaats.  Also,  it 
does  not  changs  dM  vohmtary  natan  of 
the  pratrasL  Thus,  dw  revisioa  is  nserahr 
providii«  mora  flaxibdity  to  die  assrs  of 
die  service  by  penaitting  the  use  of  die 
yield  grades,  the  quality  yades.  or  both. 
This  slooe  does  not  load  to  ths 
conclusion  diat  a  significant  ssgmant  of 
market  participants  arill  chaags  diair 
usage  of  the  grading  program.  Neither 

Its  nor  proponents  of  the  change 


offered  avldenca  to  die  contrary. 

Change  in  marketing  practicas  and 
procedures  msy,  hoaravar.  lead  to 
changes  in  program  usage  by  maiket 
participants.  1^  separadon  of  yield  and 
quality  grades  sUoars  the  beef  iadnstry 
to  use  new.  mora  efficient  technologies 
svailable  today  and  in  the  future.  Ilius. 
packers  could  adopt  cartahi  advanced 
production  and  maiketiag  latJiiiinaes. 
and  the  industry  as  s  whols  coidd 
choose  those  pruteduias  addch  oMst 
efficiently  meet  ooosnmar  needs.  With 
the  adoption  of  new  techniques,  asage  of 
die  gradng  pioruB  could  change. 
Howavar.  AMS  behaves  dwt  rstadsft 
snd  odien  wfll  oontinae  tospadfy  y\M 
grading  ee  a  purchasing  raoeinaMnt 
unleea  the  benefits  of 
have  been  saooi 

^^le  prtnctpai  _^ 

under  considsratlaa  by  dm  iadastry 
which  would  remove  exiemal  fat  tn 
carcasses  at  die  dma  of  sbagbtar  is  a 
process  called  hot-fat  trimraing. 
naeearch  on  hot-fat  trimaalBg  has 
indicated  diet  beef  carcasses  oeidd  be 
substantially  trimmed  of  excess 
subcutaneous  fst  snd  most  of  the 
kidney,  pelvic,  and  heart  fat  However. 


then  has  beea  only  limited  testing  of 
hot-fat  trimming  on  a  production  basis, 
snd  then  is  substaatial  disagreement  as 
to  the  faasibilily  of  oommerdal 
implamenUtion.  Thas.  whils  sqiarating 
die  yield  and  quality  grades  would 
remove  one  hindrance  to  adopting  this 
nsw  technology,  it  does  not  assura  diat 
its  adoption  will  occur.  Alsa  there  has 
bsen  no  indication  fraa  interested 
partiee  as  to  bow  mech  hot-bt  trimming 
would  be  sdopted  should  the  yield  and 
quality  grades  be  separated.  The  level  of 
sdoption  would  depend  upon  both  the 
acceptance  of  the  product  in  the 
marketplace  and  whether  it  fadliUted 
packers'  processing  needs  to  supply 
more  closely  trimmed  beef  to 
purchasers. 

A  few  commentera  wera  ooocamed 
that  if  packen  wera  alloared  to  trim 
product  prior  to  grading,  employees  of 
purveyors,  retailers,  etc  aroukl  not  be 
needed  for  trimming  product  and  could 
cause  unemployment  of  these 
employees.  While  die  Department  does 
believe  that  some  packan  may  choose 
to  hot-trim  product  in  order  to  mora 
efficiently  provide  trimmer  products  to 
purchasers,  thera  is  evidence  to  indicate 
that  both  packen  and  bnqrera  have 
already  exprassad  a  need  for  trimmer 
product  and  it  will  be  provided  whediar 
die  product  is  trimmed  prior  to  or  after 
grading.  The  uncoupling  of  the  quality 
and  yield  yades  would  merely  provide 
the  packing  industry  arith  an  option  to 
remove  the  fat  in  the  moet  efficient 
manner  for  dieir  oparatioos.  Becauae 
market  forces  sra  already  in  place  to 
provide  trimmer  product  the  uncoupling 
•hould  not  si^ificantly  altar  the  actual 
tocation  of  fat  removal,  but  only 
possibly  the  time  of  such  removal  at  the 
packing  plant 

Based  on  the  sbove  oonsidsrations. 
AMS  has  ooodaded  diet  diera  is  no 
evidence  nor  was  any  quantitetive  date 
soppUad  that  significant  nsgative 
ihsngss  arill  occar  ss  s  resalt  of 
separating  the  yield  and  quality  grades. 
Any  subelandve  change  in  assgs  of  die 
program  will  only  resalt  from  changes  in 
msriMting  practices  end  prooedares. 
Nothii^  in  die  proposal  prassnted  by  die 
petitionen  nor  tke  comments  from 
interested  perties  offera  sny  evidence 
thst  current  marketing  practices  and 
procedarss  arUl  change  negetively  as  s 
rsealt  of  asperating  yield  and  quality 


After  davoagli  review  of  die 
commente  raodved  and  the  inibrmatioa 
svaifabfa.  than  is  no  indication  nor  was 
any  quantitetive  date  supplied  that 
would  alter  the  prior  determination  that 
die  revision  be  classified  as  "non-maior'* 
and  that  it  would  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

Other  Concerns 

Proponents  of  the  revision  have 
indicated  the  change  would  allow  the 
industry  to  punue  an  alternative 
procurement  system  (based  on  trimmed 
carcass  wei^U)  benefiting  producers  of 
cattle  with  higher  lean  meat  yields.  This 
would  discourage  the  overproduction  of 
fat  Some  commentera  from  the  livestock 
sector  were  concerned  that  no  specifics 
for  such  s  program  were  specified.  No 
party  interested  in  the  revision  gave  any 
indication  as  to  the  specific  structure  of 
such  s  new  procurement  system,  nor  did 
they  provide  s  timeteble  for  the 
adoption  of  such  s  system. 

A  few  comments  were  received  that 
indicated  the  commentera  believed  that 
AMS  intended  to  yield  grade  trimmed 
carcasses.  Changes  were  jm^iosed  in  7 
CFR  M.1M  (g)  to  allow  die  quality 
grading  of  carcasses  that  were  trimmed 
to  fadUtete  processing  and  marlieting. 
Hoarever.  any  carcass  fraudulently 
trimmed  would  not  be  eligible  for  any 
grade  determination.  The  intent  of  the 
propoaed  change  was  to  allow  carcasses 
adth  some  minor  trimming  associated 
with  meat  inspection  or  dressing  to  be 
yield  graded  if  the  grader  determines 
diet  an  accurate  yield  grade 
determination  could  s^  be  made. 
lYovisions  for  yield  grading  carcasses 
with  more  than  mim»'  amounts  of  fat 
removed  were  not  intended.  A  minor 
rewording  of  this  section  has  been  made 
to  claiiiy  this  intent 

In  consideration  of  the  public 
commente  submitted  in  response  to  the 
proposed  rule  of  February  S.  1968  (53  FR 
3025-3028),  and  all  other  available 
information.  USDA  adopte  the  proposed 
regulations  to  revise  the  slaughter  catde 
and  beef  carcass  standards  to  allow  the 
application  of  the  quality  grade  only,  or 
the  yield  grade  only,  or  both,  llie 
standards  for  grades  of  slau^ter  catde 
are  intended  to  be  direcUy  related  to  the 
grades  of  the  carcasses  they  produce. 

UstofSubiecto 

TCPRPOrtSS 

Livestock.  Catde.  Grading  and 
Certification.  Standards. 

7CFRP0rtS4 

Beef  carcasses.  Meat  and  meat 
products,  grading  and  certification. 
Stendards. 

In  consideration  of  the  foregoing, 
certain  sections  of  the  regulations  and 
standards  appearing  at  7  CFR  Part  53  as 
they  relate  to  livestock  and  certain 
sections  of  the  regulations  and 
standards  at  7  CFR  Part  54  as  they  relate 


to  meato.  prepared  meato.  and  meat 
producte  are  amended  as  set  forth 
below. 

PARTS  53  AND  54-(AilENOED] 

1.  The  authority  citation  for  Parts  53 
and  54  continues  to  read  as  follows: 

Authority:  Agricultural  Maricetiiig  Act  of 
1946.  sees.  203, 205.  as  amended:  80  Stat  1087, 
108a  as  amended  (7  U.S.C  1622  and  1624). 

{53.203   [Amandadl 

2.  In  7  CFR  53.203(a).  die  last  sentence 
is  revised  to  read  as  follows: 

(a)  *  *  *  The  grades  of  slaughter 
catde  may  consist  of  the  quality  grade 
only,  the  yield  grade  only,  or  a 
combination  of  the  quality  grade  and  the 
yield  grade  except  that  slaughter  bulls 
are  yield  graded  only. 

3.  In  7  CFR  Part  54.  S  54.104  (a)  and  (g) 
are  revised  to  read  as  folloars: 


(a)  The  carcass  beef  grades  identify 
two  separate  general  considerations: 
The  indicated  yield  of  closely  trimmed 
(Vi  inch  fat  or  less),  boneless  retell  cute 
expected  to  be  derived  from  the  major 
arfaolesale  cute  (round,  sirloin,  short  loin, 
rib,  and  square-cut  chuck)  of  a  carcass, 
herein  referred  to  as  the  "yield  grade," 
and  characteristics  of  the  meat  which 
predict  the  palatebiUty  of  the  lean, 
herein  refeired  to  as  the  "quality  grade." 
When  offidaUy  graded,  the  grade  of  a 
steer,  heifer,  cow.  or  bullock  carcass 
may  consist  of  the  quality  grade  only, 
the  yield  grade  only,  or  a  combination  of 
the  quality  grade  and  the  yield  grade. 
The  grade  of  a  bull  carcass  consiste  of 
the  yield  grade  only. 

(g)  Beveling  of  the  fat  over  the  ribeye. 
application  of  pressure,  or  any  other 
influences  which  may  alter  the 
characteristics  of  the  ribeye  or  thickness 
of  fat  over  the  ribeye  prevent  an 
accurate  grade  determination. 
Therefore,  carcasses  subjected  to  such 
influences  shall  not  be  eligible  for  grade 
determinations,  and  the  presentetion  of 
such  carcasses  for  official  grade 
determinations  shall  be  considered  a 
fraudulent  or  deceptive  practice  in 
connection  arith  thie  services  requested 
for  such  carcasses.  Carcasses  that  have 
had  more  than  minor  amounte  of 
external  fat  removed  shall  not  be 
eligible  for  a  yield  grade  determination, 
although  carcasses  with  only  minor 
amounte  of  external  fat  removed  may  be 
yield  graded  if  the  official  grader 
determines  that  an  accurate  yield  grade 
determination  can  be  made.  Although 
entire  carcasses  with  more  than  minor 


amounte  of  lean  removed  from  the  major 
wholesale  cute  (round,  sirioin.  short  loin, 
rib,  or  square-cut  chucic)  shall  not  be 
eligible  for  grade  determinations,  the 
remaining  portioru  of  these  carcasses 
which  are  unaffected  by  the  removal  of 
lean  shall  remain  eligible  for  grade 
determinations,  provided  that  a  cross 
section  at  the  12th-13th  rib  is  available 
and  accurate  grade  determinations  may 
be  made. 

Done  at  Washington.  DC  on  |anuary  IS. 
1980. 

|.  Patrick  Boyls. 

Adwiiu'strator. 

(FR  Doc.  80-1484  Filed  1-23-89: 8:45  am) 
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Federal  Crop  bwirance  Corporadon 
7CFR  Part  406 

Niaaary  Crap  Inaiaanoe  RegufaOone 


;  Federal  Crop  Insurance 
Corporation.  U9)  A. 

innalrule. 


f:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  adds  a  new  Part  406 
in  Qiapter  IV  of  Title  7,  Code  of  Federal 
Regulations  to  be  known  as  the  Nursery 
Crop  Insurance  Regulations  (7  CFR  Part 
406),  effective  for  die  1969  and 
succeeding  crop  years.  The  intended 
effect  of  this  rule  is  to:  (1)  Prescribe 
procedures  for  insuring  nursery  crops  in 
counties  approved  by  the  Board  of 
Directors  of  FQC;  and  (2)  provide  for 
codification  of  the  Nursery  Cnq>  policy 
of  insurance  in  7  CFR  Part  406  in  the 
Code  of  rederal  ReguUtions.  This  rule 
authorizes  the  offer  of  insurance  directly 
dirough  FCIC  arhlch  previously  had 
been  available  only  through  an  FCIC 
reinsured  company. 

UVtCIIWI  DATE:  February  23. 1969. 


KTMN  COHTACTt 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  W  ashington.  DC  20250. 
telephone  (202)  447-3325. 
MiaaLaaENTARV  airoaMaTiow.  This 
action  has  been  reviewed  under  USDA 
procedures  esteblished  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date  for 
these  regulations  is  June  1, 1993. 

John  Marshall.  Manager.  FOG.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
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Onkr  12281  b>cams  It  will  not  iMwll  in: 
(a)  An  aanial  affact  oa  tha  acoaomv  of 
tiaOnrilUaBorBora:(b)i 
in  coats  ar  pfteas  ior  < 
indlvidital  imfaialriaa.  ladaraL  Stata.  or 
local  fovanuMnts.  or  a  gaorsphicd 
ragkw.  or  (c)  aipiiflrant  advaraa  affacts 
on  oo^wtitloo.  aaploymaiit. 
iHTaaft  prodHOlivity.  innovatioa.  or 
tha  ability  01  U3.-baaad  aalarpriaas  to 
compata  with  foraign-baaad  antarprisss 
in  domastlc  or  axport  markets:  and  (2) 
cartiflas  that  this  action  will  not 
Incraata  the  federal  paperworli  burden 
for  individuals,  small  businesses,  and 
other  persons  snd  will  not  have  s 
siffiiflcant  economic  impact  on  a 
■ubetantlal  number  of  small  entities. 

This  action  is  exempt  from  the 
piwlslons  of  the  Regulatory  Flexibiiity 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  wss  prepsrad. 

Tliispragrem  !•  liatad  in  tke  Catala(«r 
FederalDoaiesUc  Aastatuios  under  Na 
lasaa 

This  program  is  not  subiect  to  the 
provisions  of  Bxacotive  Order  12872 
which  raquiras  intargovemmantal 
consultation  with  Stata  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  ana.  Subpart  V.  published  st  48  PR 
2911&.  hiB»  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
tha  human  anvirooment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assasamant  nor  aa 
Enviroomantal  Impact  Statemanl  is 
needed. 

PaC  herawitfa  adds  a  new  Part  400  in 
Oiapter  IV  of  Title  7.  Code  of  Federal 
Regulations  to  be  known  aa  the  Nursery 
Crop  Insurancs  Ragalstkwis  (7  CFR  Part 
408).  affective  for  the  1080  and 
tucceedli«  crop  years,  ts  provide  the 
provisions  for  insuring  aursary  crops. 
This  rule  authorises  the  offer  of 
Insurance  directly  thrau^  FCIC  which 
previously  had  been  available  only 
through  an  FQC  reinsured  company. 

On  Friday.  SeptandMT  28. 1088.  PCIC 
pubUahad  a  iMtea  af  ptofoaad 

ruhmakiagintbaPiinilHiilH»t» 
FR  38888^  la  ptascriba  proosduNa  lor 
lnsurli«  narsary  crops  In  ooontiaa 
approved  by  the  Board  of  Dtraotof*  of 
pgC.  and  laovida  fas  rsdifk-aHna  of  tha 
Nanary  Crap  policy  of  iBMroaoe  In  7 
CFR  Part  400  In  tha  Cods  of  Padaral 
RegulatioBS. 

The  public  was  given  30  days  in  which 
to  subakit  written  oonunents.  data,  and 
opinions  on  tha  propoeed  ruia.  Two 
m">*-*«  wars  raoaivad  fcom  tha 
American  Association  of  Nurssryman 
and  the  FlocisU'  Mutual  Insursnca 
Company,  in  each  case  the  i.nmiasntsri 
expressed  concam  that  the  insarancs 


which  oanontly  is  oOsrad  to  prospaotiva 
insureds  through  oowpsnies  under  a 
Reinsurance  Agreement  with  FQC  was 
profXMed  to  be  offered  through 
companies  undsr  aa  Afancy  Sales  and 
Service  Contract  The  major  concern  in 
all  connnants  received  centers  on  the 
ebility  of  the  agency  sales  and  service 
network  lopfopariy  OMncat  a  van' 
technical  and  coaspUcatad  pragraas. 
Another  concera  is  the  UniitalioB  of 
coversge  to  78  percent  of  sveraga  i^d 
as  tha  m»»<iptim  coverage  offered  by 

PdC 

in  direct  communication  with  the 
commenters.  FCIC  has  assured  esch  that 
It  Is  awsre  of  the  wide  diflsrences 
between  nursery  crops  and  otiter  cmpa 
it  insurss.  FCIC  will  train  all  iU 
personnel  tai  tiie  intricades  of  nursery 
crop  production,  snd  wiB  train,  test  and 
certify  all  agents  before  that  are 
persaitted  to  sell  misery  crop  insursnce 
under  the  sgency  Sales  snd  Service 
ConUsct  With  respect  to  the  comment 
regsrding  the  vslues  of  nurseiy  crop 
acreages  ss  fsr  exceeding  the  vslue  of 
other  crops  Insured  by  FQC  concern 
wss  exprassed  thst  the  25  percent  loss 
deductible  (expressed  sa  the  75  percent 
maxinram  coverage  limit  on  all  FQC 
programs)  is  not  s  visble  coverage 
because  of  the  higher  values  mentioned 
sbove. 

llie  mandate  of  the  Federal  Crop 
Insurance  Act  of  1980  is  that  FQC  will 
not  mske  svailable  to  producers  sny 
level  of  coverage  in  excess  of  the 
sevonly-Avs  percent  iewel.  thus  negating 
the  poesibOity  of  s  higher  levd  of 
coverage  wfakh  may  be  perceived  as 
piotection  of  fhe  profit  margin  of 
farming,  whfle  niidergirding  the  baaic 
concept  of  the  bisuranoe  propoaa):  to 
protect  the  investment  made  by  the 
insured  in  producing  the  crop  to  enable 
such  producer  to  heap  fsnaiag  in  the 
face  of  onavoidabla  aatatal  disasters. 

Further,  the  axpanaton  of  the 
Insurance  offer  to  pwdacers  sarvtced  by 
companiae  under  aa  A«sncy  Sales  and 
Service  Contract  f^ly  iHiplenisnts  tha 
provisions  af  ths  Federal  Crap  ittsuraaoe 
Act  in  etnployinf  a  daal  daiivaiy  system 
to  batter  ssrve  sU  producers. 

Finally,  ons  of  the  oaaBanters 
referred  to  dvaa  datos  la  the  proposed 
rule,  one  of  wWtA  is  dM  Sunset  Review 
date  of  June  1 1901.  "Ais  date  U  die  •- 
year  pro^ctiaa  under  die  praoed«Bas 
estsblished  by  Departmental  RaguUtioa 
1512-1.  These  pravida  dtat  a  review  as 
to  dM  need,  cononcy.  clarity,  and 
effectiveaess  of  tkasa  renulstloni  must 
be  conducted  befase  mnA  dato  in  otdar 
to  pennU  them  to  oondnna  in  axistanoa. 
Tha  saoond  dato  refamd  to.  found  in 
1 408.7(14.  pnividss  dis  authority  lor  dM 
extension  of  dis  sales  closing  date  for 


acceptii^  ^pUcstinna  beyond  dM 
September  aodi  deadline.  This  audwcity 
is  s  standard  provision  used  by  FQC 
under  controlled  drcnmstancas  and  is 
immedtotoly  learinrieri  in  the  event  of 
dM  possibiMty  of  adsawe  sslecMvity. 

The  final  dato  of  oanoem  to  diis 
comBenlar  is  dM  Jans  SOth  deadline  far 
Blii^  policy  rhsi^s  to  dM  ser^ice^ 

ooaosm  that  dds  dato  sarioosly  kanpera 
dM  acdvitias  of  agsnto  batwaea  fane  80 
and  dM  SaptandMr  ae  deadline  for 
aooapttav  appiicatiens  aa  ths  baais  dMt 
whde  this  period  may  be  adequate  for 
other  crops  insured  by  FQC  it  is  not 
saffident  tims  to  oonsidar  the  enormous 
vartoty  of  diCkrsnt  planto  grown  oa  a 
nursery  farm. 

FQC  considered  this  question  very 
carefnlly  and  verified  its  findings  with 
the  Crop  HsH  Insurance  Actuarial 
Association.  The  final  determmation  is 
thst  90  days  is  s  reasonsble  time  in 
wWdi  to  sDow  agents  to  complete 
preperstions  and  to  sell  policies  to 
prospsctive  insureds. 

For  the  reason  stated  above.  FQC 
contemplates  no  changes  to  the  rule  as 
prt^KMsd  st  53  FR  MBtS,  and  herewith 
adopts  such  nde  as  a  final  nde. 
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Accordingly,  pursuant  to  the  suthority 
contained  in  the  F«leral  Crop  Insurance 
Act  ss  amended  (7  U.SC  1501  at  seg.). 
the  Federal  Crop  Insurance  Corporation 
adds  s  new  Part  408  in  Chapter  IV  of 
Title  7.  Code  of  Federal  Regulations,  to 
be  known  as  7  CFR  Part  406— Nursery 
Crop  Insurance  Regulations,  effective 
for  die  1980  and  succeeding  crop  years, 
to  read  as  follows: 

PART  406-IIURSERY  CROF 
INSURANCC  nCQULATIONS 


8k. 

408.1  Availability  of  nursery  crop  insurancs. 

408.2  PretniuRi  rates.  anxHinlB  of  tosMraaoe, 
and  oovei^e  levels  at  wiUch  indemaities 
shall  be  cooapated. 

408.3  OMB  oontrol  noinbers. 

408.4  Creditors. 

408.5  Good  fsith  reliance  on 
inisrapcvMntsttoiL. 

408^6   Thsosatraot 
4087    The  appUcation  and  policy. 
Autkarf^  7  O&C  1S08,  lUC 

I 


(a)  Insurance  shall  bs  oQerad  under 
the  provisions  of  diis  subpart  on  the 


insured  crop  in  counties  writhin  the 
limite  praeaibed  by  and  in  aooordance 
with  the  proviaions  of  the  Federal  Crop 
insurance  Act  ss  emended,  (the  Act). 
The  counties  shall  be  deeignated  by  the 
Manager  of  the  Corporation  bom  those 
approved  by  the  Board  of  Directors  of 
the  Corporation. 

(b)  The  insurance  is  offered  through 
two  methods.  First  the  Corporation 
offers  the  contract  contained  in  this  part 
directly  to  the  insured  through  Agents  of 
the  Corporation.  Those  contrscts  are 
specilically  identified  as  being  offered 
by  the  Federal  Crop  Insurance 
Corporation.  Second,  companies 
reinsured  by  the  Corporstion 
(hereinafter  "Reinsured  companies") 
offer  contracts  containing  substantially 
the  same  terms  and  conditions  as  the 
contract  set  out  In  this  part 

(c)  No  person  may  have  in  force  more 
than  one  contract  on  the  same  crop  for 
the  crop  year,  whether  insured  by  the 
Corporation  or  insured  by  a  Reinsured 
company. 

(d)  If  a  person  has  more  than  one 
contract  under  the  Act  outstanding  on 
the  same  crop  for  the  same  crop  year,  all 
such  contracts  wrill  be  voided  for  that 
crop  year  but  the  person  will  stiU  be 
liable  for  the  premium  on  all  contracts 
unless  the  person  can  show  to  the 
satisftiction  of  the  Corporation  that  the 
multiple  contract  insurance  was 
inadvertent  and  «vithout  the  fault  of  the 
Insured. 

(e)  If  the  multiple  contract  insurance 
is  shown  to  be  inadvertent  and  without 
the  fault  of  the  insured,  the  contract 
with  the  earliest  application  will  be 
valid  and  all  other  contracts  on  that 
crop  for  that  crop  year  will  be  cancelled. 
No  liability  for  indemnity  or  premium 
will  attach  to  the  contracts  so  cancelled. 

(f)  The  person  must  repay  all  amounts 
received  in  violation  of  this  section  tvith 
interest  at  the  rate  contained  in  the 
contract  for  delinquent  premiuxs. 

(g)  An  insured  whose  contract  with 
the  Corporation  or  with  a  Reinsured 
conqMuy  under  the  Act  has  been 
terminated  because  <rf  violation  of  the 
terms  of  die  contract  is  not  el^ble  to 
obtain  multi-peril  crop  insurance  under 
the  Act  widi  the  Corporation  or  with  a 
Reinsured  company  unless  the  insured 
can  show  that  the  default  in  the  prior 
contract  was  cured  prior  to  the  sales 
closing  date  of  the  contract  applied  for 
or  unless  the  insured  can  show  that  the 
termination  was  improper  snd  should 
not  result  in  subsequent  ineligibility. 

(h)  All  applicante  for  insurance  under 
the  Act  anist  advise  the  agent  in 
writing,  at  the  time  of  appKcatiott.  of  any 
previous  applications  for  a  Contract 
under  the  Act  and  the  present  status  of 
the  applications  or  contracts. 


1408.2 


Of 
ttvtts  at  wtitfh 


(a)  The  Manager  shall  establish 
premium  rates,  amounto  of  insurance, 
and  coverage  levels,  for  the  insured  crop 
which  will  be  included  in  the  actuarial 
table  on  file  In  the  applicable  swvice 
offices  for  the  county  and  which  may  be 
dunged  from  jrear  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  from  among  those 
contained  in  the  actuartal  table  for  the 
crop  year. 

94O8J   OMB  control  numbers. 

OMB  control  numbers  are  contained 
in  Subpart  H  of  Part  40a  Titie  7  CFR. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  <rf  a  lien, 
mortgage,  garnishment  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entiUe  the 
holder  of  Ae  interest  to  any  benefit 
under  the  contract 


S408J    Qoodfsilh 


Notwithstanding  any  other  provision 
of  the  nurseiy  insurance  contract 
whenever 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
<%gulations.  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  or  a 
Reinsured  company: 

(1)  Is  indebted  to  the  Corporation  or  a 
Reinsured  company  for  additional 
premiums:  or 

(2)  Has  suffered  a  loss  to  a  crop  whidi 
is  not  insured  or  for  which  the  insured  is 
not  entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
inswance  contract  but  which  the 
insured  believed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  have  been  complied  with  or 
waived;  and 

(b)  The  Board  of  Diredors  of  the 
Corporation  (the  Manager  in  cases 
involving  not  more  than  $100^)00)  or  a 
Reinsured  company  finds  that: 

(1)  An  agent  or  employee  of  the 
Corporation  or  a  Reinsured  company  did 
in  fad  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice; 

(2)  Said  insured  rdied  thereon  in  good 
faith:  and 

(3)  To  require  the  pajrment  of  the 
additional  premiums  or  to  deny  such 
insured's  entidement  to  the  indemnity 
would  not  be  fair  and  equitable,  such 


insared  shall  be  granted  relief  the  same 
as  if  otherwise  entitled  thereto. 

Requeste  for  relief  under  this  section 
must  be  sidmntted  to  the  Corporation  or 
a  Reinsured  company  in  writing. 


{4084    The* 

The  insurance  contrad  shall  become 
effective  upon  the  acceptance  by  Ae 
Corporation  or  a  Reinsured  company  of 
a  duly  executed  application  for 
insurance  on  a  form  prescribed  by  tiie 
Corporation  or  a  Reinsured  company 
and  payment  of  the  premium  due.  The 
contract  shall  cover  the  irorsery  crop  as 
provided  in  the  policy.  Hie  contrad 
shall  consist  of  the  application,  the 
policy  and  any  amendments  thereto,  and 
the  county  actuarial  table.  Changes 
made  in  the  contrad  shall  not  affed  ite 
continuity  from  year  to  year.  No 
indemnity  will  be  paid  unless  the 
insured  complies  with  all  terms  and 
conditions  of  the  contrad.  The  forms 
referred  to  in  the  contract  are  available 
at  the  applicable  service  offices. 


§408.7   ThS) 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  must 
be  made  by  any  person  to  cover  such 
person's  share  in  the  nursery  crop  as 
owner  if  the  person  wishes  to 
participate  in  the  program.  The 
application  shall  be  submitted  to  the 
Corporation  or  a  Reinsured  company  at 
the  service  o^<ce  on  or  before  the 
applicable  sales  dosing  date  on  file  in 
the  service  office. 

(b)  The  Corporation  or  a  Reinsured 
company  may  discontinue  the 
acceptance  of  any  application  or 
applications  in  any  county  upon  iU 
determination  that  the  insurance  risk  is 
excessive.  The  Manager  of  tlte 
Corporation  is  authorized  in  any  crop 
year  to  extend  the  sales  dosing  date  for 
submitting  applications  in  any  county, 
by  pladng  the  extended  date  on  file  in 
the  applicable  service  offices  and 
pubUshing  a  notice  in  the  Federal 
Register  upon  tlie  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  such 
period  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  A  contract  in  the  form  provided  for 
In  this  subpart  will  come  into  efiied  as  a 
continuation  of  the  contract  issued 
under  such  prior  regulations,  without  the 
filing  of  a  new  application. 

(d)  The  application  for  the  1900  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  I>art  400— General 
Administrative  Regulations  (7  CFR 
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40037. 40a38)  and  may  be  amended 
from  time  to  time  for  Mibeeqoent  crop 
years.  The  provielona  of  the  Nuivery 
Crop  Insurance  Policy  for  the  1980  and 
succeeding  crop  years  are  as  fbUows: 

MtfMvr  Oop /nmtfWKe 

(This  Is  s  ooottnoovs  oontrKt.  Refer  to 

SKtkMlS.) 

NalK  TUs  Is  a  ooatracl  with  Um  Paderal 
Crap  iussieiios  Corparation.  a  United  Suiea 
CowfiuMnt  Afsocy.  The  tetme  of  the 
oootrect  are  pubUahed  la  the  Pedsesl  leiMsr 
oodsr  the  provMoos  of  the  Federal  Rs^slsr 
Act  (44  VS.C.  laoi).  ead  may  not  be  wahrod 
or  varied  In  anv  way  by  the  crop  Ineuranca 
aaant  or  any  ouor  aaant  or  enpioyee  of 
FOC. 

AfreeflWM/ (0  Aisurs.- We  will  provide  the 
laaMranoe  described  tai  this  policy  in  retnra 
far  the  preadiun  and  yo«r  coaaplianoe  with 
AU  provistaas  of  the  crop  insurance 
oootracL 

ThroMbout  this  policy,  "you"  and  ^our" 
ralir  lo  me  tasurad  shown  on  the  accepted 
Apphcalioa  and  "we."  "us."  and  "our"  refer 
tottePederal  Crop  faMnrenoe  Cotporatkn. 
Uakra  the  ooBtsxt  indicates  odMfwise.  uee  of 
the  phval  fara  of  o  word  inchides  tlM 
•ii^alar  and  uee  of  the  singular  form  of  the 
word  inchides  tiie  phiraL 

LbuundOopa 

s.  The  crope  tneured  will  be  all  nnrsery 
crape  pown  in  the  ooonty  in  standard 
nuraery  oontainefs  which  are  bstod  oo  the 
eUfible  plant  Usti^  kwatod  in  the  actuarial 
Uble. 

b.  We  do  not  ineuie  any  nursefy  crape 
whick 

(1)  Ara  Bd  irown  In  standard  norsory 


unless  those  csusee  sn  excepted,  exchided. 
or  limited  1^  the  ectuarial  table. 

b.  We  do  not  inewe  against  any  loM 
caused  by: 

(1)  llM  neflect  mismanatsment  or 
wro^doint  by  vott.  any  member  of  your 
faaiily  or  houseiiold.  your  tenants,  or 


(2)  Ara  not  claseilled  es  woody, 
hertwceoos.  or  foUsfs  landscape  plants: 

(3)  Praducs  dtnis  fruit  or  other  edible  traits 
or  beiiiee; 

(4)Ara|rawBindMfMd: 

(5)  Ara  not  bstwl  on  the  eUgible  plant 
Usttag  located  in  the  actuarial  taMr 

(6)  Have  not  been  inepocted  prior  to 
•ubodssiaa  of  yoer  sppUcation; 

(7)  Ara  inspected  Iqr  ns  snd  determined 
uaacosptabie; 

(•)  Ara  act  grown  in  s  hardineae  looe  listed 
on  the  eMgibla  plant  listing  for  dwse  crope:  or 

(9)  Ara  not  grown  In  accordance  with  the 
productioa  prKtksee  for  which  premimn  ralee 
have  been  eetabUshsd. 

ofLom 


a.  1W  iaswaaes  provided  is  agsiast 
uBevoAdefale  daaugs  rssaltiag  from  the 
following  caasM  occorring  within  ttm 
insurance  period 

(1)  Adverra  weather  condibooe: 

WFbe; 

Oltaieocts: 

(4)F!aatiM ; 

(5)Wildlifs: 

(•)  Barthquaka; 

(7)  Volcanic  sruptioo:  or 

(•)  If  sppbcsbls.  faihira  of  the  iftigBtion 
water  supply  due  to  en  unavoidable  cauee 
uccarrlng  siter  insurance  attachee: 


(2)  The  failura  to  follow  raoogniaed  good 
productioa  practioee  for  nuraeiy  crops; 

(3)  Water  contained  by  any  govaramantaL 
public  or  ptivato  dam  or  raeervoir  protect 

(4)  Pk>odii«  on  any  unit  subiect  to  a  Hood 
or  water  flowage  easement; 

(5)  Fsilura  or  breakdown  of  irrigBtion 
eqvipawnt  or  fsdlitiee: 

(•)  Failura  lo  carry  out  a  good  irrigation 
prai^ioe  for  die  nuraery  crope: 

(7)  Hm  inabiUty  to  market  die  nursery  crop 
as  s  diract  rssnh  of  qnarantina.  boyoon  or 
rafnsal  of  any  entity  to  accept  productioa: 

(8)  Any  loM  of  productioo  due  to  fire, 
wfaera  waade  and  other  forms  of  undei growth 
have  not  bean  ooatroUed:  or 

(9)  Any  cauM  not  specified  in  this  policy  ss 
an  laaared  cauee  of  kMs. 

c  Yon  Bast  not  obtain  any  other  crop 
insurance  under  the  Federal  Crop  Insnranns 
Act  (Multiple  Rsril  Crop  faisuranoe  Policy  or 
Federal  crap  hMBraaoe  Fobcy)  on  the  insured 
crops.  Mora  than  OM  pobcy  will  raault  in  our 
voidii«  the  policies  and  ooUecting  dw 
premium  from  yoesalssidteviolatioBoHhis 
provlsioa  is  faund  by  as  to  have  been 
inadvertent  tf  we  dslsrmine  that  the 
violatioa  was  inadvertent  die  poUcv  widi  the 
aerlieet  date  of  epplicetian  will  be  flw  ooe  in 
forae  and  all  odier  polidee  will  be  void. 
NothiM  in  this  paiayaph  prevento  the 
inewsd  from  obtaining  other  hail  and  Bra 
insurance  not  iesaed  under  dm  Act  and  which 
Is  subiect  to  dw  provisions  of  secdoo  9 


d.  AldMM^  your  violadon  of  s  number  of 
federal  statnlee  inchiding  the  Federal  crap 
Insnranos  Act  amy  cause  canceOatioa 
lanainattofi.  or  voidanoe  of  your  Insaranos 
contract  yoe  ara  apsdflcaUy  diractad  to  dte 
proviaioas  of  Tide  XD  of  dM  Food  Secarity 
Act  of  19M  (Pub.  L  99-198)  and  the 
regulations  promulgstsd  thsreuodsr. 
genarally  referred  to  as  die  sodbostsr. 
swsaqibnster.  snd  ooatroUed  substance 
provisions.  Your  inearanoe  policy  will  be 
cancelled  If  yoe  ara  determined  to  be  in 
violaticB  of  theee  provisiaas.  We  will  recover 
any  and  all  SMmiee  paid  to  you  or  received  by 
yea  and  year  premium  will  be  rafunded. 

X  Nungry  Crop  lUport 

a.  Yoa  must  submit  an  annual  crop  report 
to  as  of  all  of  your  ehgtble  narssry  craps  in 
die  ooanty  by  aait  type,  container  sise. 
number  of  plante  and  wholaeale  price  of 
plante  for  each  saanth  of  the  crop  year.  This 
rsport  BMSt  be  sabaaitted  on  or  befora 
Septeasber  30  preceding  dw  crop  yeer. 

b.  Yoor  crop  report  may  be  teviaed  only 
widioarooneent 

e.  We  mey  determine  all  loeeee  on  the 
baaie  of  taifmatioa  on  your  crop  report  or 
die  invsntofy  as  dstermined  by  us. 

d.  Yoa  auist  designate  seperatdy  any 
inventoiy  which  is  not  Insurabls.  Yoor  snnual 
oop  rsport  will  be  used  as  dte  basis  to 

I  your  premium  snd  the  smount  of 


insurance  for  esch  unit  If  you  do  not  submit 
die  report  by  the  reporting  date,  we  may  elect 
to  determine  die  inventory  for  eech  unit  or 
we  may  deny  liability  on  any  unit  Erron  in 
reporting  units  may  be  corrected  by  us  at  the 
time  of  adjusting  a  loos. 

4.  Amount  of  Insurance  and  Coverage  Level 

a.  The  amount  of  insurartce  and  coverage 
levels  are  contained  in  the  actuarial  table 
and  must  be  elected  on  or  befora  September 
30  prior  to  the  crop  year. 

b.  You  may  change  die  amount  of 
insurance  and  the  coverage  level  on  or  befora 
die  ssles  closing  date  for  diat  crop  year. 

5.  Annual  Premium 

a.  The  annual  premium  is  due  and  payable 
on  or  befora  September  30  preceding  eech 
crop  yeer  and  will  be  earned  in  full  when  die 
policy  baoomes  ^octive. 

b.  Coverage  will  not  begin  if  die  premium 
due  under  this  policy  is  not  paid  when  due 
and  payable. 

c.  The  annual  premium  smounl  for  esch 
unit  is  computed  In  accordance  with  theee 
subsections: 

(1)  Develop  en  inventory  of  sU  eligible 
containerised  crops,  by  type  of  crop  and 
cootataier  sin.  for  each  month  of  the 
propoeed  policy  period. 

(2)  Apply  market  vahies  to  diese  inventory 
numlMra  using  your  wholesale  price  list  If 
you  discount  pricee  published  in  your 
wholesale  prios  list  dis  discounted  prices 
must  be  need  In  calcnisting  martwt  vslues. 
Record  dieee  monthly  values  by  type  of  crop 
on  your  insurance  application. 

(3)  Add  dw  total  BMUthly  market  valuea 
separately  for  eech  type  of  crop  and  divide 
diet  OMothly  total  for  eech  crop  by  die 
number  of  months  hi  ths  crop  yeer  to  get  the 
"Average  Mooddy  Market  Vahtt". 

(4)  Add  dM  Averags  Monddy  Market  Value 
for  eadi  of  the  eUgibM  crope  in  the  unit  to  get 
die  "Yearly  Avaregs". 

(5)  Multiply  dis  Yeerly  Averegs  by  90K  to 
obtain  die  Tteld  Market  Value". 

(8)  Multiply  FieM  Market  Vahie  by  die 

(7)  Multiply  diis  rssult  by  die  spplicable 
preadum  rate  contained  in  the  ectuartal  table. 

A  Amounta  Due  U$ 

s.  Interest  will  aocras  at  the  rate  of  one  and 
one-fourth  percent  {1%%)  simple  interest  per 
calendar  awnth.  or  any  pisrt  diereof,  on  any 
unpaid  balance  due  us.  bteraet  will  start  on 
the  date  diat  notice  is  issued  to  you  for  die 
coUectioo  of  sny  amount  deteradned  to  be 
due.  Intereat  penalties  and  coate  will  be 
chsfgsd  in  scoordanos  widi  SI  U.8.C  3717 
and  4  CFR  102.13.  The  penalty  for  socounte 
mora  dian  90  days  past  das  (31  U.&C 
Sn7(eN2))  Is  six  pwoent  (8%)  per  ennum. 
interest  on  any  amount  dim  as  found  to  have 
been  received  by  yoa  beceuse  of  fraud  or 
misrepreeentatioo  will  start  on  ths  date  you 
received  the  aaaoant  with  the  penalty 
bei^nning  90  days  sftar  the  notice  of  amount 
due  is  israed  to  you. 

b.  All  smounto  paid  will  be  spplied  firat  to 
ooste  snd  penalties,  second  to  accrued 
interest  and  then  to  reduction  of  the 
principal  balance. 


c.  If  «re  determine  that  it  is  necessary  to 
contract  with  a  collection  agency  or  to 
employ  an  attorney  to  assist  in  collection, 
you  ayee  to  pay  all  of  the  expenses  of 
collection.  Those  expenses  will  be  paid 
before  the  application  of  eny  amounto  to 
interest  penalties  or  principal. 

d.  Any  amount  due  us  may  be  deducted 
from  any  indemnity  payment  due  you  or  from 
any  replanting  payment  or  from  any  loan  or 
payment  dae  you  under  any  Act  of  Congress 
or  program  administered  by  the  United  States 
Department  of  Agriculture  or  ita  Agencies 
and  frtmi  any  amounta  due  you  from  any 
other  United  States  Government  Agency. 

7.  Insurance  Period 

Insurance  attaches  on  October  1  and  ends 
for  each  unit  at  the  earliest  of: 

a.  Sale  or  disposal  of  all  or  a  portion  of  the 
crop: 

b.  Final  adjustment  of  the  loss  on  the  part 
of  the  insured  crop  damaged:  or 

&  September  30  of  the  crop  )rear. 

8.  Notice  of  Damage  or  Loss 

In  case  of  damage  or  probable  loss  you 
must 

a.  Provide  sufficient  care  to  protect  the 
crop  from  further  damage: 

b.  Provide  us  with  written  notice  within  72 
hours  of  your  discovery  of  the  loss  and  obtain 
our  written  consent  prior  to: 

(1)  Destroying,  selling  or  otherwise 
disposing  of  any  crop  that  is  damaged:  or 

(2)  Changing  or  discontinuing  yoor  normal 
giowing  practices  with  respect  to  care  and 
maintenance  of  the  insured  crop:  and 

c  Upon  our  request  provide  complete 
copies  of  your  nuraery  crop  wholesale  price 
list  for  the  12-monlh  period  immediately 
preceding  the  loss  and  your  marlieting 
records  for  the  same  poiod. 

A  Claim  for  Indemnity 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
80  days  after  the  earliest  o£ 

(1)  Your  loss:  or 

(2)  September  30  of  the  crap  year. 
b.'We  will  not  pay  any  indemnity  unless 

you: 

(1)  Establish  the  value  of  the  insured  crop 
on  the  unit  and  that  any  loss  of  value  has 
been  directly  caused  by  one  or  more  of  the 
insured  causes  during  the  insurance  period: 
and 

(2)  Furaish  all  information  we  require 
concerning  the  loss. 

c.  The  production  to  count  (containers)  tinll 
be  all  plante  eligible  for  insurance  in  a  unit 

d.  The  indemnity  will  not  exceed  the  lesser 
of: 

(1)  The  amount  of  insurance  applicable  to 
the  unit  less  90%  of  the  value  of  said 
damaged  crop  which  is  marketable  at  any 
time  after  the  loss:  or 

(2)  The  amount  calculated  for  each  unit  as 
follows: 

(a)  Subtract  field  market  value  B  from  field 
market  value  A  (see  section  17)  to  determine 
the  total  amount  of  loss:  and 

(b)  Subtract  therefrom  the  aimual  loss 
deductible. 

e.  Annual  Loss  Deductible  amounta  will  be 
applied  on  an  annual  aggregate  loss 
deductible  basis  for  each  individual  unit 


insured  for  the  crop  year.  Individual  insured 
losses  occurring  on  die  same  unit  during  the 
crop  year  may  be  accumulated  (but  eadfi  loss 
must  be  reported  and  valued  by  us).  The  total 
amount  of  insured  losses  on  a  unit  during  the 
crop  year,  less  tlie  aimual  aggregate  loss 
deductible  applicable  to  that  unit  is  the 
amount  payable  under  this  policy  for  that 
tmit  during  the  crop  year,  as  limited  by  the 
amount  of  insurance  for  tliat  unit 

f.  The  value  of  productioa  of  any  insured 
crop  may  be  determined  on  the  basis  of  our 
field  appraisals  conducted  after  the  end  of 
the  insurance  period. 

g.  If  ]ro«  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  insured  crop  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  the  applicable  Form 
FO-78  or  FCI-78-A.  "Request  To  Exclude 
Hail  And  Fire." 

h.  You  must  not  abandon  any  pari  of  the 
insured  crop  to  us. 

i.  Any  suit  against  us  for  an  indemnity  must 
be  brought  in  accordance  with  tiie  provisions 
of  7  U.S.C  1508(c).  You  must  bring  suit  wiUiin 
12  months  of  the  date  notice  of  denial  of  the 
claim  is  received  by  you. 

j.  An  indemnity  will  not  be  paid  unless  you 
comply  with  all  policy  provisions. 

k.  Under  no  circumstances  will  we  be 
liable  for  the  payment  of  damages 
(compensatory,  punitive,  or  other),  attorney's 
fees,  or  other  charges  in  connection  with  any 
claim  for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  (State  and  local  laws 
to  the  contrary  are  not  applicable  to  this 
insurance  contract).  We  will  pay  simple 
interest  computed  on  the  net  indemnity 
ultimately  found  to  be  due  by  us  or  by  the 
final  judgment  of  a  court  of  competent 
jurisdiction,  from  and  including  the  61st  day 
after  the  date  you  sign,  dale  and  submit  to  us 
the  property  coffl|4eted  PCIC  claim  form. 
Interest  wUl  be  paid  only  if  the  reason  for  our 
failure  to  timely  pay  is  not  due  to  your  failure 
to  provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.&C  611).  and  published  in  die 
Federal  Register  semiannnally  on  or  about 
January  1  and  |uly  1  of  each  year  and  will 
vary  with  each  publicatiofi. 

I.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  sfter  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person  determined  to  be  benefidally  entitled 
thereta 

m.  If  you  have  other  fire  insurance,  fire 
damage  occura  during  the  insurance  period, 
and  yon  have  not  elated  to  exclude  fire 
insurance  from  this  policy,  we  will  be  tiaUe 
for  loss  doe  to  fire  only  for  the  smaller  of  the 
amount 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  vrithout  regard  to  any  other 
insurance:  or 

(2)  By  whicfa  the  loss  frtun  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance.  (For  the  purpose  of  this 
subsection,  the  amount  of  loss  from  fire  will 
be  the  difference  between  the  fair  market 
value  of  the  production  on  the  unit  before  the 
fire  and  after  the  fire). 


10.  Concealment  or  Fraud 

We  may  void  the  insurance  contract  on  all 
crops  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us.  if  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  this  or  any  other  contract  with  us. 
The  voidanoe  will  be  effective  as  of  the 
beginning  of  the  crop  year  with  respect  to 
which  such  act  or  omission  occurred. 

11.  Transfer  of  Right  to  Indemnity  on  Insured 
Shore 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  the  applicable  indemnity.  The 
transfer  must  be  on  our  form  and  approved 
by  us.  Both  you  and  the  person  to  whom  you 
transfer  your  interest  are  joinUy  and 
severally  liable  for  the  payment  of  the 
premium.  The  transferee  has  all  rights  and 
responsibilities  under  the  contract  consistent 
with  the  transferee's  interest 

IZ  Assignment  of  Indemnity 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year.  The 
assignment  must  be  on  our  form  and  will  not 
be  effective  until  approved  in  writing  by  us. 
The  assignee  may  submit  all  notices  and 
forms  required  to  protect  the  insurance 
contract  and  to  claim  an  indemnity. 

13.  Subrogation  (Recovery  of  Loss  From  a 
Third  Party) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  lo  preserve  any  such 
right  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Access  to  Nursery 

Any  person  designated  by  us  will  have 
access  to  the  nursery  for  purposes  related  lo 
the  contract 

15.  Contract  Term.  Cancellation  and 
Termination  Dates 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  cancelled  by  you  for  such  crop 
year  after  insurance  attaches.  Thereafter,  the 
contract  will  continue  in  force  for  each 
succeeding  crop  year  unless  cancelled  or 
terminated  as  provided  in  this  section  or 
unless  the  premium  is  not  paid. 

b.  This  contract  may  be  cancelled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  wnitten  notice  on  or  before  September 
30,  preceding  such  crop  year. 

c.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  September  30  preceding  such  crop 
year  for  the  contract  on  nvhicfa  the  amount  is 
due. 

d.  If  you  die  or  are  judicially  declared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  wiil  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution,  if  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  ttie 
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oonlraci  will  continue  In  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  In  a  partnership  will 
dlMotv*  the  partnerthip  unless  the 
partnerahip  agreenMnt  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  tointly.  death  of  one  of  the 
persons  will  dissolve  the  joint  entity, 
e.  The  canmct  will  terminate  if  no 
premium  is  eaiMd  for  three  consecutive 
years. 

le.  Contract  Cttangea 

We  may  chai^  any  terms  end  provisions 
of  the  oootiMt  from  yMr  to  year.  The  date  by 
which  oooiract  changes  will  be  avaUabie  in 
your  service  olAoe  Is  |une  X  preceding  the 
crop  year. 

17.  Maaning  cj  Ttnna 

a.  "Actuarial  table"  means  the  formt  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
Inspection  in  your  service  office,  and  which 
show  the  smount  of  insurance,  coverage 
levels,  premium  rstes.  practices,  and  related 
Information  regarding  crop  insurance  in  the 

county. 

b.  'VljiKNinloftfWurafic»"means  the  value 

computed  by: 

(1)  multiplyii^  the  YMriy  Average  by  .•  to 
equal  field  market  vahie:  and 

(2)  muMptyiiv  the  reeult  by  the  coverage 


&  "Annual  kma  tieducUbJe  "  means  the 
value  comiwted  by  subtracting  the  maximum 
Hmit  of  liability  from  the  Field  Market  Vahie 
for  that  unit. 

d.  "County"  means  the  county  shown  on 
the  sppiicatk»  and  any  additional  land 
located  In  a  local  prodiicing  area  bordering 
on  the  ooonty  as  snown  by  the  actuarial 
Ubia. 

e.  t>ap  ytar"  meaiw  the  period  beginning 
October  1  and  extending  through  September 
M  of  the  next  calendar  year  and  is 
designated  by  the  year  in  which  the  crop  year 
ends.  (The  1988  crop  year  would  be  from 
October  1. 1087  through  September  30, 1988). 

f.  "Field  Market  Value  Vl    means  the  toUl 
market  value  of  the  Insured  crop  for  the  unit 
involved  (prior  to  the  loss  occurrence)  had 
(he  crop  been  sold  In  your  markets  for  the 
values  which  would  have  been  re^tonably 
expected  In  the  month  which  the  loss 
occurrad  less  \0%  of  such  market  value  to 
eliminate  cosU  for  packing,  shipping  and 
sales  commissions  or  other  expenses  not 
insured. 

g.  "Field  Market  "B"  means  the  total 
market  value  of  the  iiuured  crop  for  the  unit 
involved  in  the  loss  (following  the  loss 
occurrence)  less  10%  of  such  market  value  to 
eliminate  costs  for  pecking,  shipping  and 
•ales  commissions  or  other  expenses  not 
insured. 

h.  "Inaund"  means  the  person  wrho 
submitted  the  application  accepted  by  us  and 
does  not  extend  to  any  other  person  unless 
specifically  Indicated  on  the  application  and 
accepted  by  us. 

L  "/rwuTBc/ craps  "means  the  crops  Insured 
under  the  proviskms  of  this  policy. 

(.  "Loee  ratio  "means  the  ratio  of  indemnity 
to  premium. 

k.  "^U9on  "  means  a  partnership, 
aaeodatioo.  carparatton,  estate,  trust,  or 


other  legal  entity,  and  wherever  appbcabia.  a 
Sute  or  a  political  subdivision  or  agency  of  a 
Slate. 

L  'Service  office"  means  the  office 
■ervldng  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  ofRca  as  may  be  selected  by  you  or 
designated  by  us. 

m.  "Tenant"  means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
crop  or  a  shara  of  the  proceeds  therafrom. 

n.  "Unit"  means  all  growing  locations 
within  a  five  able  radiua  of  the  name  insured 
location  da«lgpiatad  on  your  crop  report. 
Crowli^  looations  outsMe  of  the  five  mile 
radius  of  the  name  insured  locabon  but 
within  the  county  may  be  deeigpatod  in  the 
unit  or  as  s  separate  unit  If  they  are  not 
designated  In  the  unit  or  as  a  separate  unit 
they  will  be  Included  In  the  closest  unit  Usied. 

lA  Deecriptive  Headinge 

The  descriptive  headings  of  the  various 
policy  terms  aitd  conditiona  are  formulated 
for  convenience  only  and  are  not  Intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract 

;A  Determinatioim 

All  determinations  required  by  the  policy 
will  be  made  by  us.  if  you  disagree  with  our 
determinations,  you  may  obUin 
reconsideration  of  or  appeal  thoee 
detetminationa  in  accortlance  with  Appeal 
Regulatlans  (7  CFR  Part  40a  Subpart  |). 

MNoticm 

All  notices  required  io  be  given  by  yo« 
must  be  in  tvritliig  and  received  by  your 
service  office  wittin  the  designated  ttme 
unless  otherwise  provided  by  the  notice 
requirement  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  In 
person  and  confirmed  In  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

21.  Datee,  Reports,  and  Noticee 

To  preserve  your  rights  under  this 
insurance  contract  you  are  required  to  file  a 
number  of  reporU  and  notices  with  us  by 
certain  dates.  The  sctual  content 
requiremenU  and  time  UmlU  of  thoee  reports 
and  notices  are  set  out  elsewhere  In  this 
contract  and  you  must  refer  to  those  sections 
for  those  requirements. 

As  s  convenience  to  you  and  without 
limitation  on  our  rights  urtder  this  contract  a 
short  deecripUoo  of  most  of  the  dales,  raporto 
and  notioas  have  been  compiled  in  this 
section.  Omission  of  any  dale,  report  or 
notice,  or  any  of  the  requirements  thereof, 
from  this  section  does  not  relieve  you  of  the 
requirement  to  comply  with  the  terms  of  this 
contract 

a.  "Application"— h  form  required  by 
Subpart  D  of  Part  400  of  7  CFR  and  each 
Individual  program  regulatiott  The 
application  for  Insurance  form  must  be 
completed  and  filed  in  the  service  office  prior 
to  the  sales  cloeing  date  (contained  In  the 
actuarial  table)  for  the  first  crop  year  for 
which  an  insurance  policy  is  requested  by  the 
Insured. 

b.  "Aeeignment  of  indemnity"—  A  transfer 
of  contract  rights,  made  on  our  form,  and 
effective  whan  approved  by  us.  It  is  the 


arrangement  whereby  you  assign  your  right 
to  an  indemnity  payment  to  any  party  of  your 
choice  for  the  crop  year. 

C.  "Claim  for  indemnity"  (Set.  section  9) — 
A  claim  made  by  the  Insured  for  damage  or 
loss  to  the  insured  crop. 

d.  'X:ontroct  change  <*ite"The  dale  by 
which  PCIC  makes  any  contract  changes 
available  for  inspection  in  the  service  ofTice 
(See:  Section  16). 

e.  "iCrap  report"—  A  report  required  by 
section  3  of  this  contract  This  report 
contains.  In  addition  to  other  information,  the 
report  ot  the  insured's  shara  of  ail  inventory 
of  nursery  crape  in  the  county  whether 
insurable  or  uninsurable  and  must  be  filed  on 
or  before  September  30  prior  to  the  crop  year. 

f.  "Damage,  notice  of"—  (See:  Probable 
loaa.  Notice  of). 

g.  "End  of  insurance  period  Date  of"—  The 
date  upon  which  the  insured's  crop  insurance 
coverage  ceases  (See:  section  7). 

h.  "Insurance  attaches.  Date"—  October  1 
of  the  crop  year. 

I.  "Intent  to  abandon.  Notice  of"—  The 
written  notice  to  the  Corporation  by  the 
insured  indicating  that  because  of  damage 
from  an  insured  cause,  the  insured  has 
decided  to  no  longer  cara  for  the  crop. 

|.  "Probable  loss,  notice  oT'—^  written 
notice  required  to  be  filed  In  the  service 
office  whenever  an  insured  believes  that  the 
nursery  crops  have  been  damaged  to  the 
extent  that  a  loss  is  probable  (See:  section  8). 

k.  "Reporting  dbte"— The  crop  reporting 
date  (contained  in  the  Actuarial  Table)  by 
which  you  are  required  to  report  all  your 
Insurable  and  uninsurable  Inventory  in  the 
county  in  which  you  have  a  shara  at  the  time 
insurance  attaches. 

1.  "Sales  closing  date"— The  date  contained 
in  the  actuarial  Ubie  on  file  in  the  respective 
service  office  which  seU  out  the  final  date 
when  an  application  for  insurance  may  be 
filed  The  sales  closing  date  of  this  policy  is 
September  30 

Done  in  Washington.  DC  on  January  11. 
1980. 

DavMW.Gahrial 

Acting  Manager  Federal  Crop  Insurance 
Corporation. 

[¥9.  Doc  80-1425  Filed  1-23-80:  8:45  am] 
lOOMMt 


7CFR  Part  422 

(Aindt  No.  4;  Ooctot  Na 

Potato  Crop  Ineuranoe  Regutotions 

Federal  Crop  Insurance 


Corporation.  USOA. 
;  Final  nile 


f.  The  Federal  Corp  Insurance 

Corporation  (FCIC)  hereby  amends  the 
Potato  Crop  Insurance  Regulatioiw  (7 
CFR  Part  422).  effective  for  the  1969  and 
succeeding  crop  years  in  all  states,  the 
intended  effect  of  which  is  to:  (1)  Revise 
and  reissue  the  Quality  Potato  Option  to 
make  the  option  continuous  and  to 
define  "acceptable  inspection";  (2)  add  a 


new  Frost/Freeze  Option  to  provide 
coverage  against  frost  and  freeze,  and 
(3)  add  a  new  Processing  Potato  Quality 
Option  as  a  means  of  providing 
insurance  on  potatoes  produced  under 
contract  with  a  processor. 
CFRCnvE  DATC  December  31,  lOSa 

FOR  RmTNm  NtfomsATiON  contact: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Instirance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 

•U^PLUMENTAIIV  WFOWMAnOW.  This 
action  has  been  reviewed  imder  USDA 
procedures  established  by  Departmental 
Regtdation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  imder  those 
procedures.  The  new  stmset  review  date 
established  for  these  regulations  is 
August  1, 1993. 

lohn  Marshall  Manager.  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  nde  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
#100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consiuners. 
individiul  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  efi'ects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  wrill  not 
increase  the  federal  paperwork  burden 
for  incUviduals.  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  R^idatory  Flexibility 
Analysis  was  prepared. 

This  program  Is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  Na 
ia45a 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
wdiich  requires  inteigovemmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  301S.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1963. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  himian  environment  health,  and 
safety,  llierefore.  neither  an 
Environmental  Assessment  nor  an 
Enviroimiental  Impact  Statement  is 
needed. 

FCIC  hereby  revises  and  reissues  the 
Quality  Potato  Option  (7  CFR  422.9)  with 
die  following  changes: 


1.  The  Option  has  been  made 
continuous.  The  insured  no  longer  has  to 
submit  a  new  application  for  each  crop 
year.  All  language  regarding  annual 
submission  of  the  form  has  been 
removed. 

2.  Language  has  been  added  to 
indicate  that  if  both  this  Option  and  the 
frost/freeze  Option  are  in  effect  that 
only  the  Option  which  results  in  the 
least  production  to  coimt  will  be 
considered.  This  language  is  necessary 
to  prevent  the  possibility  of  a  separate 
indemnity  for  each  Option. 

3.  The  definition  of  "acceptable 
inspection"  and  language  designating 
who  may  make  grade  determinations 
has  been  added.  These  additions  are  in 
response  to  an  Office  of  Inspector 
General — ^Audit  (OIG)  comment  which 
re€|uested  that  any  grade  determination 
should  be  made  by  someone  tvith  proper 
training. 

4.  Additiooal  minor  editorial  changes 
have  been  made  to  improve  clarity. 
These  changes  do  not  affect  the  meaning 
or  intent  of  the  provisions. 

FCIC  also  adds  two  new  Options  to 
the  Potato  Crop  Instuance  Regulations 
for  the  1909  crop  year,  as  foUoiws: 

1.  The  Frost/Freeze  Option  (7  CFR 
422.10).  is  a  modification  of  the  frost/ 
freeze  chart  formerly  used  in 
conjunction  with  the  1986  loss 
adjustment  procedures.  This  Option  may 
be  added  to  a  grower's  basic  policy  at 
an  additional  premium. 

2.  The  Processing  Potato  Quality 
Option  (7  CFR  422.11),  may  also  be 
added  to  a  grower's  basic  policy  for  an 
additiooal  premiiun.  This  Option 
provides  quality  adjustment  specifically 
for  pnxxssing  potatoes.  Its  availability 
will  initially  be  limited  to  two  coimties. 
The  current  Quality  Potato  Option  will 
provide  quality  adjustment  for  both 
fresh  and  processing  potatoes  in  other 
selected  coimties.  After  insuring 
experience  is  analyzed,  use  of  this 
Processing  Potato  Quality  Option  may 

On  Friday.  October  28, 1968.  FQC 
published  a  notice  of  proposed 
ndemaking  in  the  FadBtal  Register  at  53 
FR  43719.  to  (1)  revise  and  reissue  the 
Quality  Potato  Option  to  make  the 
option  continuous  and  to  define 
"acceptable  inspection":  (2)  add  a  new 
Frost/Freeze  Option  to  provide  coverage 
against  frost  and  freeze,  and  (3)  add  a 
new  Processing  Potato  Quality  Option 
as  a  means  of  providing  insurance  on 
potatoes  produced  under  contract  with  a 
processor. 

The  puUic  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinioiu  on  the  proposed  rule,  but  none 
were  received  "Therefore,  FCIC  herewrith 
adopts,  without  change,  the  proposed 


riile  published  at  53  FR  43719  as  a  final 
rule. 

Section  422.7(d)16  of  the  Potato  Crop 
Insurance  Regulations  provides  that  the 
earliest  date  by  which  any  change  to  the 
policy  must  be  filed  in  order  to  be 
effective  for  the  1989  crop  year  is 
December  31, 1988.  The  policy 
amendments  herein  were  placed  on  file 
in  all  service  oiTices  in  accordance  with 
this  provision.  Therefore,  good  cause  is 
shown  for  making  these  r^ulations 
effective  on  December  31, 1988,  to 
coincide  with  the  date  such  regulations 
were  on  file. 

List  of  Subjects  in  7  CFR  Part  422 

Crop  insurance.  Potatoes. 

Fioaliule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  ISOl  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Potato  Crop 
Insurance  Regulations  (7  CFR  Part  422). 
effective  for  ^e  1960  and  succeeding 
crop  years,  in  the  following  instances: 

PART  422-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  422  continues  to  read  as  follows: 

Anthoritr  7  U.S.C  ISOa  151& 

2.  Tide  7  CFR  42ZJ9  is  revised  to  read 
as  follows: 


I422J 

(a)  Notwithstanding  the  provisions  of 
subsection  §  422.7(d)9.e.  of  this  part  an 
insured  producer  may,  upon  submission 
to  the  Corporation  or  a  reinsiu«d 
company  and  subsequent  approval  of  a 
Quality  Potato  Option  (Option),  elect  to 
insure  all  insurable  acreage  of  potatoes 
under  this  option.  The  Option  is 
continuous  and  will  remain  in  effect 
until  the  underiyii^  potato  insurance 
policy  (basic  policy)  is  cancelled  or 
terminated  in  accordance  with  die  basic 
policy's  terms,  or  until  the  Option  is 
cancelled  or  terminated  by  the  insured 
or  the  Corporation  in  the  same  manner 
as  the  basic  policy  may  be  cancelled  or 
terminated. 

(b)  For  those  who  elect  to  insure 
potatoes  imder  this  Option,  all 
provisions  of  the  basic  policy  will  apply 
except  those  in  conflict  with  this  Option. 
The  terms  of  the  Option  are: 

UNITED  STATES  DEPARTMENT  OF 
AGRICIILTURE 


Fadafal  Crap  Insuraaoe  Cofporaliaa 

Potato  Crop  Insurance  Policy.  Quality  Potato 
Option 

(This  is  a  continuous  Option.  Refer  to  section 
IS  of  the  Potato  Crop  Insurance  Policy) 


BEST  COPY  AVAIUBLE 
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CoatraclNa- 
AddraM 


CMpYMT 


Na 


88N 

TAX   

1.  Yov  muM  hav*  ■  Fidaral  Orap  I 
FoUlo  Mky  (bMic  policy)  in  fom.  Thia 
QiMlity  Potato  Optioa  (Option)  providos 
gurantood  production  on  a  hundradweight 
(cart)  baaia  aniy. 

r  Tkto  Opiioa  Boat  ba  MfanMad  to  aa  on 
or  bafoaa  tW  aaiaa  doatai  dala  Cor  Um  initial 
crop  yaar  in  arhidi  yon  arialilo  taaura  yonr 
poUloaa  andaf  tbia  Option. 

3.  If  yoa  alact  tliia  Option,  all  aerate  of 

Claloaa  inaurad  undar  Iha  baaic  policy  OMiat 
inauiad  andar  thia  Option  axcapt  loir  any 
•craafla: 

a.  Spadfically  axchidad  by  tba  Actuarial 
Tabio: 

b.  Crown  for  aoad  if  you  alact  to  axcliida 


Qualily  OpMoA 

4.  Prodniction  lo  ooant  ( 
Mbaactloo  O*.  of  tba  baaic  poUcy  will  ba 
furtbar  aiodiflad  aa  foUowa: 

a.  Production  to  ooonL  unharraatad 
appralaad  production.  productiaB  itorad  aftar 


SS 


production  oontaintaig  polaloaa  that  i 
laaa  than  US.  Na  2  >  wiH  bo  datanntaiad  by 
dividint  tha  actual  parcant^i  of  potatoaa 
[UAWal'orbattarbytha 

dov*  flnd  ■Hotiplyiiif  ths  fmuH* 
not  to  onoaad  IjSHi  by  Iha  BHibar  ol  wai^ 
(cwt)  of  aocb  potatoaa;  or 

withotanaooaptoblainapirtionwilbaioe 
paroant  of  tha  poaa  ewt  of  anoh  potatoaa. 
S.  If  yon  baaa  a  Ptaat/n«oae  Pbtato  Option 


productiaik  tha  producHaB  to  I 
baaad  an  Iha  Optian  which  I 
productiOB  to( 

a.AUaaa 
BMHt  ba  awda  by  a  potato  i 
cflftiflad  by  Iha  apphcabh  State  or  Unltad 
Stataa  Dapartnant  of  Agricaltnra.  Howavar,  if 
•ucb  a  gradar  ia  not  availabia  to  aanpia  or 
irada  Iha  potatoaa.  Iha  aaaqiMng  or  padbig 
for  Iha  pwpoaaa  af  Ihia  Option  wtl  ba 
patfonHQ  by  aa. 

7.  Yaar  praniwai  rate  for  Ibia  Option  wiU  ba 
conteinad  tai  tha  Actuarial  Tabla. 

a.  "Accaptabh  bmpaction  "  awana  dMl 
prior  to  aioraga  Iha  potatoaa  ai«  i»alnated  by 
us  and  grada  dataradnatiana  ara  anda  in 
acoordanca  with  aaction  S  of  iMa  Optkm. 

9.  "Ptrxxntage factor" meana tba biatorical 
avaraga  paicniilnga  of  potatoaa  pnding  \iS> 
Na  2  >  or  batlar.  by  lypa.  I 
your  raoerda  aa  aatabhahad  by  aa.  If  at  I 
four  conttaiona  yaaia  of  fooorda  ara  availabia. 
tha  patoantaga  (actor  will  ba  Iha  aimpla 
avaraga  of  Iha  availabte  raoorda  not  to 
axoaad  M  yaari.  If  laaa  than  four  yaara  of 
rocorda  ara  availabia.  tha  paroantaga  factor 
will  be  the  one  contained  in  tha  actuarial 
Ubia.  The  Actxiartal  Tabte  may  provida 
dtHvanl  parraalaga  factora  by  typo. 


Inaurad't  Siptalura 
Date 


Corporation  Repreaantativa't  Signatara  and 
Coda  Number  


Data 


lOata  (Privacy 
Ad) 

Tha  foUowing  atatiinte  are  atoda  to 
accordance  with  tha  Privacy  Act  of  1974  (5 
U.&C  SB2(a)).  Tha  authority  for  laouaating 
information  to  ba  auppliad  on  thia  form  ia  tha 
Faderal  Corp  tnaaranoa  Act.  aa  amandad  (7 
UAC  laoi  ar  aaqi).  or  any  of  the  crop 
inauranca  regulaliana  contained  in  7  CPR  Part 
400a(aaa. 

Tha  tamrawtiaa  raqaaited  te  nacaaary  for 
tha  Padaml  CMp  Inaaranca  Corpomtian 
(FOG)  to  prooaaa  thia  fonn  to  provida 
inanranoa.  dataimina  aligibUity.  datarodna  tha 
conact  partiea  to  the  ayaement  or  canlract. 
collect  pramiuma,  pay  indanutitiaa.  or  other 
I  Iha  Social  Socwtty 
>  te  voianlary  and  no  ndvaroa  action 
will  raault  from  bihire  to  do  aa 

Pmlahing  the  iniaraatioB  raqnbod  by  thia 
form,  other  dtan  the  Social  Security  nambM. 
te  ateo  voteBtary.  howavar.  faUare  to  ftnteh 
the  conact.  oonpiate  inloitonttQB  raqnaalad 
may  raauH  to  raiedioB  of  thto  fora.  ra)acHBn 
of  any  daia  for  todnmoHy.  or  tha  in^gfUhty 
of  any  applicant  (or  inauranca.  Failure  to 
provide  oertata  raqnaated  information  aaay 
raauh  to  approprtete  actioa  being  taken, 
mcmanig  ^■t-apanMi  ma  puHcynwoarfoaiiiui 
toi  ~        " 

conteinad  to  lUa  lam  wtl  ha  need  by 

iKx:« 

I'toiha 

loflhairdnliea.  

The  lulaiaialiim  may  ba  ABsiahad  to  PCIC 
ooBlract  agaociaa  and  contincl  loaa  ad)uatera. 
reinaurad  coaapaniea.  other  U3.  V 
of  Agrtanharai 

Service.  Danartmant  of  fnatlaa.  or  other  State 
^'      iifii  iiiaiinaiinrliilf 


of  diacovary  to  UtifaliaB. 


3.  A  Mw  1 422.ia  the  PhMt/Fteoe 
Potato  Opttoa  and  f  42Z11.  the 
Procesaing  Potato  Quality  Optioa  are 
added  to  read  aa  fottows: 

PART  422-MyTATO  CROP 


•Tka 


lwUJLNe.lte 


14X1.10 

(a)  Notwtthetanding  the  provieions  of 
1 4Z£7(d)0Le.  of  thia  part  an  ineored 
prodacar  nMy,  upon  aubmiaeion  to  the 
Corporatlaa  or  a  rainaored  ooBpany  and 
iubeeqoent  appnwal  of  a  Ptaet-FVeeae 
Potato  Option  (Option),  elect  to  insure 
all  Inaarable  acreage  of  potaloea  under 
this  OptkMi.  The  Option  is  continuous 
and  wiD  renain  in  efbct  untU  the 
■nderiying  potato  inaorance  policy 
(bask  poUcy)  is  cancelled  or  (enninated 


in  accordance  with  the  basic  fwUcy's 
terms,  or  until  the  Option  is  cancelled  or 
terminated  by  the  insured  or  the 
Corporation  in  the  same  manner  as  the 
basic  policy  may  be  cancelled  or 
terminated. 

(b)  For  those  who  elect  to  insure 
potatoes  onder  dtis  Optkm.  all 
provisk»s  of  the  ba^c  policy  wriO  apply 
except  those  in  coofbct  with  this  Option. 
The  terms  of  the  Optioa  ere: 

UNITBD  STATES  DBF  ARTMENT  OP 
AGUCULTUKB 


FOdaaalQnp 

Potato  Crop  bmtmpoe  Policy.  Fnmt/ Praam 
Potato  Optioa 


(Thte  te  a  condnuoua  Option.  Refer  to  aectioB 
IS  of  the  Potato  Crop  laauraBce  i^tlicy) 


I'a 


Contract  Na- 

Addrnee 

Crop  Year 


htenlifiealionNa 

SSN- 


TAX  

1.  You  must  have  a  Federal  Crop  I 
Potato  Poliqr  (baaic  policy)  to  force.  Thte 
Froat-Fkaan  Potato  Option  (Option)  providea 


(cwL)baatooaly. 

rThteOptioai 

orl 


to  aeon 


crap  year  i^wUch  jrou  wiah  to  I 
potatoaa  undar  tUa  Option. 

S.  If  yon  elect  thte  Option,  all  acra^a  of 
potatoaa  inaurad  under  the  baaic  poliqr  Buat 
be  inaured  under  thte  Option. 

4.  if  the  actoarial  tabte  providea  a  date 
after  which  loaa  of  prodnctton  due  to  boat  or 
>  te  not  Inawebla.  thte  OptJon 


ft.  ProdaolieB  to  eonm  for  a 
by  froat  er  haana  will  ba 
applying  the  peroanlai 
following  tobla  to  dw  prodactioB  to 
detaminad  under  the  baaic  policy: 


tha 
tt 


RwuwUol 
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The  adiualad  production  to  oonnt  will  then 
be  oounlad  againat  your  production  guarantee 
to  determine  the  amount  of  loaa.  We  meat 
inapect  the  production  prior  to  barveet  to 
determine  the  emount  of  froat  or  fraoe 
daoMga. 


If  the  froat  or  freeze  damage  ia  determined 
to  be  20  percent  or  more  at  the  time  of 
harvest  you  may  with  our  written 
permission,  destroy  the  crop,  (it  will  be 
considered  a  total  loss)  and  you  will  be 
indemnified  accordingly.  You  may  also  elect 
to  market  or  store  the  crop  and  apply  the 
total  harveated  production  minus  the  froat  or 
freeze  damaged  potatoes  against  the 
guarantee.  This  decision  must  be  made  by 
you  on  the  day  the  potatoes  are  determined 
to  be  20  percent  or  more  frost  or  freeze 
damaged 

8.  If  you  have  the  Potato  Quality  Cation  or 
the  Procesaing  Potato  Quality  Option  and  thia 
Option  in  effect  the  production  to  count  will 
be  baaed  on  the  Option  which  resulta  in  the 
leaat  production  to  count 

7.  Your  premium  rate  for  thia  Option  will  be 
eatabliabed  by  the  actuarial  table. 

Inaured'a  Signature 

Dete   — 

Corporation  Repreaentative'a  Signature  and 
Code  Number  


ition  and  Data  (Privacy 


Date   

CoOociionof  Infi 
Act) 

The  foUowing  atatemente  are  made  in 
accordance  uhth  the  Privacy  Act  of  1974  (S 
U.S.C  552(a)).  The  authority  for  requesting 
information  to  be  supplied  on  thia  form  ia  the 
Federal  Crop  Inaurance  Act  aa  amended  (7 
U.S.C  1501  et  seq.),  or  any  of  the  crop 
inaurance  regulations  contained  in  7  CFR  Part 
400ef  ae^. 

The  information  requested  ia  neceaaary  for 
the  Federal  Crop  Inaurance  Corporation 
(FCIC)  to  procesa  thia  form  to  provide 
inaurance,  determine  eligibility,  determine  the 
correct  partiea  to  the  agreement  or  contract 
collect  premiuma,  pay  indemnitiea.  or  other 
purpoaea.  Fuiniahing  the  Social  Security 
number  ia  vohmtaiy  and  no  adverae  action 
will  reeult  from  failure  to  do  ao.  Furnishing 
the  information  required  by  this  form,  other 
than  the  Social  Seoirity  number,  ia  alao 
voluntary;  however,  failure  to  furnish  the 
correct  complete  information  requested  may 
reault  in  rejection  of  this  form,  rejection  of 
any  claim  for  indemnity,  or  the  ineligibility  of 
any  appUcant  for  inaurance.  Failure  to 
provide  certain  requeated  information  may 
result  in  appropriate  action  being  taken, 
including  suit  against  the  policyholder/debtor 
to  recover  an  indebtedness.  The  information 
contained  in  thia  form  wall  be  used  by 
Federal  Agency  Officer*  and  FQC  employees 
who  have  a  need  for  such  information  in  the 
performance  of  their  duties. 

The  information  may  be  furnished  to  FCIC 
contract  agencies  and  contract  lose  adjnaters, 
reinsured  companies,  other  U.S.  Department 
of  Agriculture  agencies.  Internal  Revenue 
Service.  Department  of  (ustice,  or  other  State 
and  Federal  law  enforcement  agendea  if 
litigation  becomea  neceaaary,  credit  reporting 
agencies  and  U.S.  Government  contract 
collection  agencies,  and  in  response  to  orders 
of  a  court  ma^strate.  administrative  tribunal 
or  oppoaing  counsel  as  evidence  in  the  course 
of  discovery  in  litigation. 


{422.11    Proceaaing  Potato  OuaMy 
OpOoa 

(a)  Notwithstanding  the  provisions  of 
S  422.7(d)9.e.  of  this  part,  an  insured 
producer  may,  upon  submission  to  the 
Corporation  or  a  reinsured  company  and 
subsequent  approval  of  a  Processed 
Potato  Quality  Option  (Option),  elect  to 
insure  aU  insurable  acreage  of  potatoes 
contracted  with  a  processor  imder  this 
option.  The  Option  is  continuous  and 
will  remain  in  effect  until  the  underiying 
potato  insurance  policy  (basic  policy)  is 
cancelled  or  terminated  in  accordance 
with  the  basic  policy's  terms,  or  until  the 
Option  is  cancelled  or  terminated  by  the 
insured  or  the  Corporation  in  the  same 
manner  as  the  basic  policy  may  be 
cancelled  or  terminated. 

(b)  For  those  who  elect  to  insure 
potatoes  imder  this  Option,  all 
provisions  of  the  basic  policy  will  apply 
except  those  in  conflict  with  this  OptioiL 
The  terms  of  the  Option  are: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Faderal  Crop  Insurance  Coqpontion 

Potato  Crop  Insurance  Policy,  Processing 
Potato  Quality  Option 

(Thia  ia  a  continuoua  Option.  Refer  to  aection 
15  ofthe  Potato  Crop  Insurance  Policy) 

1.  You  muat  have  a  Federal  Crop  Inaurance 
Potato  Policy  (baaic  policy)  in  force.  This 
Procesaing  Potato  Quality  Option  (Option) 
provides  guaranteed  production  on  a 
hundredweighl  (cwt)  baaic  only. 

2.  Thu  Option  must  be  submitted  to  us  on 
or  before  the  aale*  closing  date  for  the  initial 
crop  year  in  which  you  wish  to  insure  your 
potatoes  under  thia  Option. 

3.  A  written  contract  muat  be  executed 
with  a  processor  for  the  potato  types  insured 
under  this  Option  and  a  copy  submitted  to  us 
on  or  before  the  acreage  reporting  date  for 
potatoes.  If  you  elect  this  Option,  all 
insurable  acreage  of  the  typies  of  potatoes 
under  contract  with  a  processor  must  be 
insured  under  this  Option. 

4.  This  Option  does  not  apply  to  potatoes 
damaged  by  frost  or  freeze. 

5.  Production  to  count  determined  in 
accordance  ivith  aubsection  9.e.  of  the  policy, 
will  be  further  modified  as  follows: 

a.  Production  to  count  of  unharvested 
appraised  potatoes,  potatoes  stored  after  an 
acceplabale  inapection.  and  potatoes 
marketed  (unleaa  the  potatoes  were  marketed 
to  a  procesaor  for  human  consumption)  which 
grade  lesa  than  U.S.  No.  2  *: 

(1)  For  factors  other  than  those  listed  in 
subsection  (2)  below,  will  be  determined  by 
dividing  the  percentage  of  potatoes  grading 
U.S.  No.  2  *  or  better  by  the  percentage 
factor,  and  multiplying  the  result  not  to 
exceed  IXXX),  by  thie  number  of  cwt  of  such 
potatoes,  on 

(2)  Due  to  internal  defecta,  becauae  of  a 
specific  gravity  of  less  than  1  J)70,  or  have  a 


*Tlie  actuarial  talile  may  provide  for  U.S.  Na  1 
grade  in  place  of  U&  Na  2. 


fry  color  of  No.  3  or  darker  due  to  either  auger 
exceeding  10%  or  sugar  ends  exceeding  19%. 
production  will  be: 

(i)  Zero  for  unharvested  appraised 
potatoes: 

(ii)  Twenty  five  percent  (25%)  of  the  gross 
weight  for  potatoes  stored  after  an 
acceptable  inspection:  or 

6.  All  grade  determinations  for  the 
purposes  of  this  Option  will  be  made  using 
the  United  States  Standards  for  Grades  of 
Potatoes  for  Processing. 

7.  If  you  have  the  Frost/Freeze  Potato 
Option  and  this  Option  in  effect  the 
production  to  count  will  be  based  on  the 
Option  which  results  in  the  least  production 
to  count 

a  All  sampling  and  grade  determinations 
must  be  made  by  a  potato  grader  licensed  or 
certified  by  the  applicable  State  or  United 
State*  Department  of  Agriculture.  However,  if 
audi  a  grader  is  not  available,  aampling  or 
grading  for  the  purposes  of  this  Option  will 
be  performed  by  u*. 

9.  Your  premium  rate  for  this  Option  will  be 
established  by  the  actuarial  table. 

1(X  "Acceptable  Inspection  "  means  that 
prior  to  storage  the  potatoes  are  evaluated  by 
us  and  grades  determined  in  accordance  with 
section  8  of  this  Option. 

11.  "Percentage  Factor"  means  the 
historical  average  percentage  of  potatoes 
grading  U.S.  No.  2  '  or  better,  by  type, 
determined  from  jrour  records  or  established 
by  us.  If  at  least  four  continuous  years  of 
records  are  available,  the  percentage  factor 
will  be  the  simple  average  of  the  available 
records  not  to  exceed  10  years.  If  less  than 
four  years  of  records  are  available,  the 
percentage  factor  will  be  the  one  contained  in 
the  actuarial  table.  The  Actuarial  Table  may 
provide  different  percentage  fadors  by  type. 

Insured's  Signature 

DATE 

Corporation  Representative's  Signature  and 
Code  Number  

DATE 

Collection  of  InfomatioB  and  Data  (Privacy 
Act) 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (5 
U.S.C  5S2(a)).  The  authority  for  requesting 
infonnation  to  be  supplied  on  this  form  is  the 
Federal  Crop  Insurance  Act  as  amended  (7 
U.S.C  ISOl  et  seq.),  or  any  of  the  crop 
insurance  regulations  contained  in  7  CFR  Part 
¥SOetseq. 

The  information  requested  is  necessary  for 
the  Federal  Crop  Insurance  Corporation 
(FCIC)  to  process  this  form  to  provide 
insurance,  determine  eligibility,  determine  the 
corred  parties  to  the  agreement  or  contract 
collect  premiums,  pay  indemnities,  or  other 
puiposes.  Furnishing  the  Sodal  Security 
number  is  voluntary  and  no  adverse  action 
will  result  from  failure  to  do  so.  Furnishing 
the  information  required  by  this  form,  other 
than  the  Social  Security  number,  is  also 
voluntary;  however,  failure  to  furnish  the 
correct,  complete  information  requested  may 
result  in  rejection  of  this  form,  rejection  of 
any  daim  for  indemnity,  or  the  ineligibility  of 
any  applicant  for  insurance.  Failure  to 


.  '  *1  /a     •  •  • 
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provide  oarlaln  nqmttad  InfonMMon  aay 
rMull  in  approprials  acttoa  bstag  taken, 
including  luil  agaiiut  tha  poUcyhoMar/dabtor 
to  recovtr  an  indebladneaa.  The  Infonnalion 
contained  in  Ihii  form  will  b«  used  by 
Fedaral  Agancy  Oflicara  and  FCIC  anploytM 
«kho  hava  a  ncad  for  auch  iaibrmatioa  In  IIm 
ptTformanca  of  their  duttes. 

Tha  inJonnatioa  May  b*  hiraialMd  to  PCIC 
contract  aaandaa  and  contract  k>aa  adtnatars. 
mnaurvd  companlaa.  otbar  U.&  Dapniimaat 
of  Agncullura  agencies.  Internal  Revenue 
Service.  De|>artnient  of  |utti€«.  or  other  Stale 
and  Federal  law  enforcement  agendee  If 
liiigMtion  becomaa  neceaaary.  credit  reporting 
ajiencies  and  U^  Covenunent  contract 
cullection  agenciea.  and  in  reaponae  to  ordera 
of  a  court.  magMtrala.  adminiatrative  tribunal 
or  oppoatng  counael  at  evidence  in  the  cowae 
of  diacovery  in  litigation. 

Done  in  Waahingtoo.  DC  on  Jenuwy  11, 

D.ivU  W.  Gabriel 

Acting  Man«g9r.  FedtraJ  Crop  //wurance 

Corporation. 

[fH  Doc.  8»-1427  Filed  !-»-«( MS  •■) 
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OranQaa  and  QrapeiVwil  Qrawn  In  the 
Lower  Me  Qrande  Valey  in  Ti 


USOA. 


Apicultural  Markatiot  Sarvioa. 
Final  rale. 


;  This  final  rale  imptenenls 
tighter  minimum  site  requirements  for 
fresh  Texas  grapefruit  shipments 
beginning  in  the  1980-00  shipping  season 
and  each  season  thereafter.  Under  a 
proposed  rule,  the  minimum  size 
requirements  for  grapefruit  were  to  be 
tightened  by  prohibiting  the  shipment  of 
any  grapefruit  smaller  than  pack  siia  90 
during  the  period  November  10  through 
January  31  each  season,  starting  in  1900. 
However,  s  one  year  delay  in  the 
effective  date  reflects  current  crop  and 
marketing  conditions  which  make 
implementation  this  year  impractical 
When  implemented,  the  change  is 
expected  to  provide  more  desirable 
siiiss  with  more  acceptable  maturity  and 
flavor  during  the  peak  demand  period  of 
the  shipping  season.  The  change  is 
needed  by  the  Texas  grapefruit  indnetry 
to  help  it  owre  suooessfully  market  Its 
crop. 

I OATK  November  10, 1900. 


Gary  D.  Raamuasen,  Marketing 
Speciabst.  Marketii^  Order 


Administration  Branch.  Frait  and 
Vegetable  Division.  AMS,  USOA.  P.O. 
Box  90450.  Room  2S2S-S.  Washington. 
D.C  20000-0450:  telephone:  (202)  475- 
391& 

Quasi  WMiairr  wfowmatiow:  This 
final  rule  is  issued  under  the  Marketing 
Agreement  and  Marketing  Order  No. 
900.  as  amended  (7  CFR  Part  900). 
regulating  the  handling  of  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas.  The  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  001-074). 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-maior" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  flt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  competibihty. 

There  are  approximately  78  handlers 
of  Texas  oranges  and  grapefruit  subject 
to  regulation  under  the  Texas  dtrus 
marketing  order,  and  approximately 
2.500  orange  and  grapefruit  producers  in 
Texas.  The  increaae  in  the  number  of 
handlers  snd  the  decrease  in  the  number 
of  producers  in  this  final  rale  from  that 
indicated  in  the  proposed  rule  reflects 
more  recent  industry  information.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121  J)  as  those 
having  annual  groaa  revenuaa  for  the 
last  three  years  of  less  than  1600.000, 
and  small  agricultural  service  finns  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  Valley  Qtras  Coonnittee 
(TVCC).  which  administers  the  order 
locally,  imanimously  recommended  at 
ita  meisting  CO  )une  20, 1908.  that  any 
grapefruit  smaller  than  pack  size  90 
(3 Vi  •  inches  in  diameter)  should  be 
prohibited  frtim  being  shipped  to  fresh 
markets  during  the  November  10  through 


January  31.  period  each  season  starting 
with  the  1900-00  season.  A  proposed 
rule  regarding  this  recommendation  was 
issued  September  26. 196a  and 
pubUshed  in  the  Fedaral  Ragistar  (53  FR 
30295,  September  3a  1988).  The 
proposed  rule  provided  that  interested 
persons  could  file  public  comments 
through  October  17, 1960.  No  comments 
were  received. 

On  November  ia  1988.  the  TVCX:  met 
again  and  imanimously  recommended 
that  implementation  of  the  tighter 
minimum  size  requirements  be  delayed 
until  the  1980-00  season.  The  TVCC  now 
reports  that  the  crop  and  marketing 
situation  confronting  the  Texas 
grapefrait  industry  has  changed 
considerably  since  its  )une  meeting.  The 
Texas  grapefruit  sizes  are  unusually 
small  this  season  and  the  juice  and 
products  markets  are  extremely  weak 
becauae  there  are  more  than  enough 
stipplies  to  meet  needs  in  those  markets. 
Hence,  tightening  the  minimum  size 
requirements  at  this  time  would  require 
handlers  to  direct  additional  supplies  of 
small  grapefruit  to  the  already 
oversupplied  juice  and  pcoducts 
markets. 

Allowing  the  use  of  smaller  size  112*8 
in  fresh  markets  this  entire  season  will 
provide  handlers  and  growers  in  the 
production  area  the  opportimity  of 
obtaining  ^eater  returns.  Although  the 
fruit  in  Texas  in  usually  small,  it  has 
already  reached  an  acceptable  level  of 
maturity  and  flavor. 

The  TVCC  believes  that  by  next 
season  growing  and  marketing 
conditions  will  have  returned  to  normal, 
and  thus,  the  tighter  requirements 
should  become  effective  during  the 
November  10  through  January  31  period 
during  the  1900-00  season  anid  each 
season  thereafter. 

Minimum  uu  requirements  for  Texaa 
grapefruit  are  currently  specified  in 
i  906.366.  The  current  regulation 
provides  that  grapefrait  in  fresh 
shipments  be  at  least  pack  size  90  (3%s 
indies  in  diameter),  except  that 
grapefruit  grading  at  least  U.S.  No.  1 
may  be  shipped  if  it  is  at  least  pack  size 
112  (3^  a  inches  in  diameter).  These 
requirements  are  in  effect  on  a 
continuous  basis  from  season  to  season 
unless  changed. 

The  Texas  grapefruit  shipping  season 
extends  from  late  September  through 
May.  The  temporary  prohibition  of 
shipments  to  size  112's  starting  next 
November  18  is  intended  to  provide 
mora  desirable  sizes  with  more 
acceptable  maturity  and  flavor  during 
the  peak  demand  period.  According  to 
the  TVCC.  more  than  enough  larger-size 
fruit  are  usually  available  during  this 


period  to  meet  market  needs.  The  TVCC 
also  indicated  that  this  action  will 
provide  growers  with  an  incentive  to 
hold  the  smaller-sized  fivit  on  the  trees 
longer  to  gain  size,  maturity,  and  flavor 
and  to  provide  the  trade  with  a  mote 
acceptable  product  later  in  the  season 
when  available  supplies  are  diminishing. 

Delaying  the  implementation  of  the 
size  increase  until  mid-November  wrill 
lessen  the  chances  of  any  grower 
hardship  by  allowing  the  shipment  of 
size  112's  imtil  juice  plants  open.  There 
is  no  viable  economic  outlet  for  small- 
sizes  and  cull  citrus  in  the  production 
area  other  than  for  juice  and  products. 
Reinstituting  the  shipment  of  size  122's 
after  January  31  would  ensure  that  there 
are  adequate  suppUes  of  flavorful  fruit 
available  for  fresh  maritet  needs  for  the 
remainder  of  the  season. 

In  addition,  miscellaneous  changes  to 
§  906.365  are  made  to  remove  obsolete 
language  and  update  references  to  the 
U.S.  Standards  For  Grades  of  Oranges 
and  Grapefruit  (Texas  and  States  other 
than  Florida,  California  and  Arizona  (7 
CFR  51.680  through  51.714.  and  7  CFR 
51.620  through  51.653  respectively).  The 
proposed  rule  inadvertently  spedfied 
2%  a  inches  as  the  minimum  size 
requirement  for  pack  size  288.  The  size 
should  have  been  2-6/16  inches  in 
diameter.  Section  900L365(a)(2)  is 
changed  from  the  proposal  to  correctly 
state  a  2-6/10  inch  minimum  size 
requirement 

Section  906.366  is  issued  on  a 
continuing  basis  subject  to  modification, 
suspension,  or  termination  by  the 
Secretary.  The  TVCC  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Texas 
grapefruit  TVCC  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  U.S.  Department  of  Agriculture 
(Department)  reviews  TVCC 
recommendations  and  other  information 
submitted  by  the  TVCC  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
requirements  %vill  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Texas  grapefruit  shipments  to  markets 
in  the  United  States.  Canada,  and 
Mexico  are  regulated  under  this 
marketing  order.  Certain  shipments  are 
exempt  from  the  handling  requirements 
effective  under  the  marketing  order. 
Handlers  may  ship  grapefruit  within  the 
production  area  (the  counties  of 
Cameron,  Hidalgo,  and  Willacy)  exempt 
twm  all  marketing  order  requirements. 
Grapefruit  shipped  in  gift  padcages  of 
not  more  than  500  potrnds  which  are 


individually  addressed  and  not  for 
resale  are  exempt  frtwn  handling 
requirements.  Alsa  grapefruit  shipped 
imder  the  minimum  quantity  exemption 
provisions,  and  for  relief,  diarity.  and 
home  use  are  exempt  under  certain 
conditions.  In  addition,  grapefhiit 
shipped  to  approved  processon  for 
conversion  into  canned  or  frozen 
products  are  not  subject  to  the  handling 
requirements. 

These  tighter  minimum  size 
requirements  for  Texas  grapefiiiit  reflect 
the  TVCCs  and  the  Department's 
appraisal  of  the  need  to  issue  the  rule. 
Delaying  implementation  of  this  rule 
imtil  the  1989-90  season  recognizes 
current  and  prospective  supply  and 
demand  conditions  for  grapefruit  and 
the  TVCCs  views  of  «i^t  is  needed  to 
strengthen  the  marketing  position  of 
Texas  grapefrait  growers  and  handlers. 

Therefore,  the  Department's  view  is 
that  the  impad  of  this  action  will  be 
benefidal  to  producera  and  handlers 
because  it  will  enable  handlers  to  better 
provide  grapefruit  consistent  with  buyer 
requirements.  The  application  of 
minimum  size  requirements  to  Texas 
grapefruit  over  the  past  several  yean 
has  resulted  in  fruit  of  acceptable  sizes 
being  shipped  to  fiesfa  markets. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  be  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule  as 
hereinafter  set  forth  %vill  tend  to 
effectuate  the  declared  policy  of  the  Act 


f 


list  of  Subjects  in  7  CFS  Part  1 

Marketing  agreements  and  orders. 
Texas.  Grapefruit  Oranges. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  906  is  amended  as 
follows: 

PART  906-ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
Pari  906  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31.  as 
amended:  7  US.C.  ein-674. 

2.  Section  906J65  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  and  paragraphs  (a)(2), 
(a)(4),  and  (b),  and  by  removing 
paragraph  (c)  to  read  as  follows: 

Note. — ^This  action  will  be  published  in  the 
Code  of  Federal  Regulations. 


(a)  No  handler  shall  handle  any 
variety  of  oranges  or  ^vpefhiit  grown  in 
the  production  area  unless: 

(2)  Such  oranges  are  at  least  pack  size 
288.  except  that  the  minimum  diameter 
limit  for  pack  size  288  oranges  in  any  lot 
shall  be  2Vis  inches; 


(4)  Such  grappfmit  are  at  least  pack 
size  96,  except  that  the  minimum 
diameter  limit  for  pack  size  96  grapefruit 
in  any  lot  shall  be  3^ia  inches:  Provided. 
That  any  handler  may  handle  grapefruit 
except  during  the  period  November  16 
through  January  31  each  season,  which 
are  smaller  than  pack  size  96,  if  such 
grapefiniit  grade  at  least  U.S.  No.  1  and 
they  are  at  least  pack  size  112.  except 
that  the  minimum  diameter  limit  for 
pack  size  112  grapefruit  in  any  lot  shafl 
be  3-5/16  inchies: 

(b)  Terms  relating  to  grade,  pack  size, 
and  diameter  shall  mean  the  same  as  in 
the  U.S.  Standards  for  Grades  of 
Oranges  (Texas  and  States  other  than 
Florida.  California,  and  Arizona)  (7  CFR 
51.680  through  51.714)  or  in  the  US. 
Standards  for  Grades  of  Grapefniit 
(Texas  and  States  other  than  Florida. 
California  and  Arizona)  (7  CFR  51.620 
through  51.653). 

Dated:  January  ICL  ISaa 
Robert  C  Koaney. 

Deputy  Director.  Fry  it  and  Vegetable 
Division. 

|FR  Doc.  8&-1490  Filed  1-23-80:  8:45  amj 
aSJJNG  CODE  s«i»ef-«i 


7CFRPartM7 
INavel  Orange  Rag.  8841 

Naval  Oi  naias  fiintan  In  Arizona  and 
Destonalad  Part  of  Calf  omiK 
unMunion  or  nanoang 


:  Agricultural  Marketing  Service. 
USDA. 
AcnOK  Pmal  rule. 


R  Regulati<m  684  establishes 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  January  20  through 
January  28, 1989.  Such  action  is  needed 
to  balance  the  supply  of  fiesh  navel 
oranges  with  the  demand  for  such 
oranges  during  the  period  spedfied  doe 
to  the  marketing  situation  coofrtmting 
the  orange  industry. 
OATCS:  Regulation  684  (§  907.904)  is 
effective  for  the  period  January  20. 1900, 
through  January  26. 1909. 
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ITMM  oomtact: 
jaoqiMlyn  R.  Schlatter.  Markatinf 
SfMdalist  Marfcatlng  Ordw 
Administralioa  Branch.  PiV.  AMS. 
U8DA.  Room  2S28-&  P.O.  Box  96456, 
Waahingtoa  DC  aoOSO-dABa;  talepbooe: 
(202)  447-«12a 

auPMjMMMTMiv  agoiiamTioii.  This 
Bnai  nil*  la  laauad  undar  Marketing 
Otdar  907  (7  CFR  Part  907).  as  amended. 
r^ulating  the  handling  of  naval  orange* 
grown  in  Arisona  and  destenated  part  of 
California.  This  order  is  effective  under 
the  A|ricultural  Marketing  Agreement 
Act  (n1987,  aa  amended,  hereinafter 
rafened  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
DepartmanUl  Regulation  1512-1  and  has 
been  determined  to  be  a  "noo-maior" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
oonsidsred  the  economic  impact  of  the 
uae  of  volume  regulatiooa  on  small 
entities  as  well  as  larger  ones. 

The  purpoae  of  the  RFA  is  to  fit 
regulatory  actiooa  to  the  scale  of 
buainess  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
throi^  group  action  of  eaaentially  small 
sntitias  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  California- Arisona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4.086  producers  in 
California  and  Arisona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  thoae 
having  annual  groas  revenues  for  the 
last  three  years  of  less  than  9800.000. 
and  small  agricultural  service  firms  are 
defined  as  those  whoae  groaa  annual 
receipts  are  less  than  9S.800J00.  The 
asalority  of  handlers  and  producers  of 
CaUfonila-Arlaona  naval  oranges  may 
be  classified  as  small  entities. 

Thla  action  la  conaistent  with  the 
Biarketlna  policy  for  1986-80  adopted  by 
the  Navel  Orange  Administrative 
Coounittee  (Committee).  The  Committee 
net  publicly  on  fanuary  17. 1980.  in  Loa 
Angelaa,  California,  to  consider  the 
current  and  prospective  conditlona  of 
supply  and  demand  and  unanimously 
recommended  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
|f«<«^  durirtg  the  specified  week.  The 


Committee  reports  that  demand  for 
navel  oranges  has  improved. 

Based  on  consideratloo  of  supply  and 
market  cooditloas.  snd  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rale  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles. 

Pursuant  to  5  U.8.C  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  sctlon  and  that  good 
cauae  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Fadaral  Psglslsc 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

LM  al  SabM>  >■  7  CF>  P«t  "^ 

Ariaana.  Callfonila.  Marketing 
agreements  and  orders.  Navel  oranges. 

For  the  raasons  set  forth  in  the 
praamble.  7  CFR  Part  907  is  amended  as 
follows: 


^AflT907-NAVEL 

MAMZONAAM 

OPCAUPORMA 


M  AfHZONA  AND  OCMQNATED  PART 


1.  The  authority  citation  for  7  CFR 
Part  907  oontlnuea  to  read  as  follows: 

/lalhsillf  8ecs.1-19.488tot31.ss 
anandad  7  US.C  am-674. 

r  Section  907  JM  is  added  to  read  as 
follows: 

Nala.    This  sactlOB  will  not  appear  in  the 
Cods  of  Fadaral  Regulatiooa. 


|9i7J84    Navall 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  of  (anuary  20. 
1980.  dmn^  )anuary  26. 1980.  an 
established  as  follows: 

(a)  Dtotrict  1: 1.470An  cartons: 

(b)  District  2: 221  A»  cartona: 

(c)  District  3:  unlimited  cartons; 

(d)  District  4:  unlimited  cartons. 


Dated  |anuary  18. 1980. 

Deputy  Dinctor,  Pnut  and  Va§nabh 

Diviuoa. 

(PR  Doc  a»-1530  Filed  1-1»-8B:  8:45  am) 
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ArtofM;  UmNatkM  of  Handtog 

:  Agricultural  Marketing  Service. 
USDA. 

Final  rule. 


If:  Regulation  649  establishes 

the  quantity  of  frwdi  CaUfomla-Arizona 
lemons  that  may  be  shipped  to  market  at 
2804X)0  cartons  during  the  period 
January  22  through  January  28. 1969. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confomting  the 
lemon  industry. 

DATU:  Regulation  640  (|  910949)  is 
effective  for  the  period  January  22 
through  January  28. 1989. 


,  ,„ KTION  OOHTACTS 

Beatrix  Rodriguez.  Marketing  Specialist 
Marketing  Order  Administration  Branch. 
Fft  V.  AMS.  USDA.  Room  2523.  South 
Building.  P.O.  Box  06456,  Washington. 
DC  20060-6456:  telephone:  (202)  447- 
5697. 


rARV  mmmmatmn:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
be«i  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  sction  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 


lemon  marketing  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  a^fcuksjvl 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $S00A)0,  and  small  agricultural 
service  firms  an  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information,  it  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1968-89.  The 
Committee  met  publicy  on  January  17, 
1969,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and  by 
a  12-1  vote  recommended  a  quantity  of 
lemons  deemed  advisable  to  be  handled 
during  the  specified  week.  The 
Committee  reports  that  demand  for 
lemons  is  fair. 

Pursuant  to  5  US.C  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  iwith 
respect  to  this  action  and  that  good 
cause  exists  for  not  pos^Mming  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  FadanI  Ragiatef 
because  of  insufficient  time  between  the 
date  when  Infonnation  became 
availalde  upon  which  this  regulatioa  is 
based  and  the  effective  date  necessary 
to  effiectuate  the  declared  purpoaes  of 
the  Act  Interested  persons  were  given 
an  opportunity  to  submit  infonnation 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  puipoaes  of  the 
Act  to  make  these  regulatory  provlsians 
efCactlve  as  specified,  and  handlen  have 
been  apprued  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  919 

Marketing  agreements  and  orders. 
California.  Arizona  Lemons. 

For  the  reasons  set  forth  In  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 


PART  910-LEIIONS  GROWN  M 
CALVORMA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-1«.  48  Stat  3t  as 
amended:  7  U.SLa  801-674. 

2.  Section  910M9  is  added  to  read  as 
follows: 

Nolo. — ^This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 


9910M6 

The  quantity  of  lemons  grown  in 
California  and  Arizona  whidi  may  be 
handled  during  the  period  January  22, 
1969,  through  January  28, 1989,  is 
established  at  280,000  cartons. 

Dated  January  1&  1989. 
Robert  C  Keeoey, 

Deputy  Dinctor,  Fruit  and  Vegetable 
Division. 

[PR  Doc  89-1519  Filed  1-19-88: 8:45  amj 
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7CFR  Part  1097 
[DA-89-009] 

l«klnthaMawphla,Ti 
Marfcatfng  Area;  Ordar  Terminating 
i>enMn  itwisNin  or  mo  uraer 

AOENCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Termination  of  rule. 


:  This  action  terminates  the 
portion  of  the  fluid  milk  plant  definition 
of  the  Memphis  order  relating  to  pool 
supply  plants.  The  termination  was 
requested  by  Mid-America  Dairymen. 
In&  (Mid-Am),  a  cooperative  aasodation 
that  is  continuing  to  supply  the  fluid 
milk  needs  of  Memphis  distributing 
plants  with  supplemental  shipments  of 
milk  supplies  that  are  associated  with 
other  Federal  order  markets.  The 
termination  is  necessary  to  allow  the 
reserve  milk  supplies  and  supplemental 
shipments  for  fluid  milk  needs  to 
continue  to  be  regulated  under  the 
orders  with  whid^  the  milk  is  currently 
associated  and  to  facilitate  making 
sufficient  supplies  of  milk  available  to 
Memphis  distributing  plants  for  fluid 
use. 

EFFCCnvc  DATC:  January  24. 1969. 
POR  RMTNBI MPOMMTIOII  CONTaCT: 

John  F.  Borovies.  Marketing  Specialist 
USDA/AMS/Daiiy  Division.  Order 
Formulation  Brandi,  Room  2966.  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  447-2069. 
SUmjEMENTAIIV  WyOWMATIOH.  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Termination:  Issued  December 


23, 1988:  published  December  3a  1908 
(53  FR  53002). 

The  Regulatory  Flexibility  Act  (5 
U.S.C  801-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rale 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  will  tend  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  for  the 
market  which  is  the  primary  outiet  for 
their  milk  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  tiierein. 

This  order  of  termination  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Memphis.  Tennessee 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  30. 1988  (53  FR  53002) 
concerning  a  propcraed  termination  of  a 
provision  of  the  order.  Interested  parties 
were  afforded  opportunity  to  file  written 
data,  views,  and  arguments  thoeon.  No 
views  in  opposition  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  infoimaticm.  it  is  hereby 
found  and  determined  that  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  dedared  poUcy  of  the  Act: 

In  S  1087.7,  paragraph  (b)  in  its 
entirety. 

Statement  of  Consideralion 

This  action  terminatea  diat  portion  of 
the  fluid  milk  plant  d^inition  that 
relates  to  pool  supply  plants.  The 
provision  has  been  su^wnded  on  three 
prior  occasions:  October-December 
1966,  Marcb-Oeoember  1967.  and 
January-Decendier  1988.  Such  provisian 
under  die  Memphii  order  regulates  any 
plant  that  ships  in  excess  of  TOAIO 
pounds  of  milk  to  fuUy  regulated 
distributing  |4ants  during  the  montlL 

The  termination  was  requested  by 
Mid-America  Dairymen.  Inc.  (Mid-Am|.  - 
a  oo(H>erative  association  diat  is  making 
supi^emental  shipments  of  aulk  to  meet 
increaaed  fluid  milk  needs  of  plants 
regulated  under  die  Memphis  order. 

The  most  feasible  supply  that  Mid-Aa 
has  available  to  meet  the  continuing 
fluid  milk  needs  of  Memphis  handlers  is 
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located  in  the  heavy  milk  producing 
area  of  southwest  Missouri.  However. 
mi\k  in  such  area  is  associated  with 
Mid-Ami  plants  that  are  regulated 
under  either  the  Southern  Illinois- 
Eastern  Missouri.  Southwest  Plains,  or 
Texas  Federal  orders.  These  plants  sre 
qualified  for  pool  slatua  under  the 
respective  orders  either  on  the  basis  of 
shipments  from  the  plants  to  distributing 
plants  or  on  the  basis  of  Mid-Am's 
marketwide  performance  in  supplying 
milk  to  distributing  plants.  Shipments  of 
milk  from  any  of  such  plants  in  excess 
of  70.000  pounds  per  month  to  Memphis 
distributing  plants  would  result  in 
regulation  under  the  Memphis  order. 
Since  the  Memphis  order  provides  for 
individual-handler  pooling,  minimal 
shipments  that  would  regulate  any  of 
such  supply  plants  would  result  in  a 
reduction  of  returns  to  Mid-Am's 
producers  since  all  of  the  receipts  of 
milk  at  the  supply  plants,  which 
constitute  the  reserve  milk  supplies  of 
other  markets,  would  be  regulated  under 
the  Memphis  order. 

Mid-Am  has  been  relying  on  the 
southwest  Missouri  production  area  to 
supply  Memphis  handlers  since 
September  loea  A  shift  in  regulation  of 
its  supply  plants  has  been  avoided  by 
suspension  actions  during  October- 
December  1966.  March-December  1967 
and  January-December  1968  and  by 
alternating  the  plants  from  which  milk  is 
shipped  during  those  months  when  the 
provision  was  not  suspended.  It  is 
anticipated  that  a  greater  and  continuing 
reliance  on  such  milk  supplies  will  be 
necessary  for  an  extended  period  of 
time  after  the  expiraUon  of  the  current 
suspension.  As  a  result  Mid-Am 
requested  that  the  provision  be 
terminated  effective  |anuary  1. 1966. 

The  Memphis  order  provision  relating 
to  supply  plants  has  been  suspended  for 
all  or  parts  of  the  last  three  years.  In 
addition,  no  supply  plant  was  regulated 
under  the  order  for  a  number  of  years 
prior  to  the  issuance  of  the  previous 
suspension  actions.  Thus,  the  provision 
serves  no  useful  purpose  and  its 
continuance  is  not  necessary  to 
maintain  orderly  marketing  conditions 
under  the  Memphis  order.  In  fact,  such 
provision,  if  allowed  to  operate,  would 
result  in  disorderly  marketing  conditions 
by  pooling,  under  the  order,  the  reserve 
supplies  of  milk  for  other  markets.  This, 
in  turn,  would  inhibit  the  movement  of 
sufficient  supplies  of  milk  that  are 
necessary  to  meet  the  fluid  milk  needs 
of  Memphis  distributing  plants. 
Consequently,  the  provision  should  be 
terminated.  Such  termination  is  effective 
upon  publication  in  the  Fadatal 


and  is  applicable  to  milk  that  Is 
marketed  on  and  after  January  1. 1968. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  are  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  termination  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  the  action 
will  tend  to  assure  that  dairy  fanners 
will  continue  to  have  their  milk  priced 
under  the  order  covering  their  primary 
market  outlet  and  also  to  facilitate 
making  sufficient  suppUes  of  milk 
available  to  Memphis  handlers  for  fluid 
use: 

(b)  This  termination  does  not  require 
of  persoiM  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date,  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views,  or  argtunents  concerning  this 
termination.  No  comments  in  opposition 
were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
pubUcaUon  in  the  Federal  Register. 

list  of  Subjects  in  7  CFR  Part  1667 

Milk  marketing  orders.  Milk.  Dairy 
products. 

It  is  therefore  ordered.  That  the 
following  provision  in  i  1007.7  of  the 
Memphis.  Tennessee  order  is  hereby 
terminated. 

PART  1M7-IMLK  M  THE  MEMPNtS. 
TENNESSEE  MARKETINQ  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1067  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U3.C  am-«74. 

11067.7    lAmended] 

Z  In  1 1067.7.  paragraph  (b)  is 
removed  and  is  reserved. 

Sipwd  at  Washingtoa  DC  on  January  13. 
isae. 

Kaooadi  A.  GiUas, 

AuiMlant  Sectrlary  ofAgriaihvn,  Marketing 
and  Inspection  Service*. 
(PR  Doc  86-1S64  Filed  \-Z^-9»:  8:46  am| 


Final  policy  statement 


NUCLEAR  REQULATORV 


lOCFRPvtsSOandSS 

PoNcy  Statement  on  ttM  Conduct  of 


:  This  policy  statement  is  being 
issued  to  make  clear  the  Commission's 
expectation  of  utility  management  and 
licensed  operatore  with  respect  to  the 
conduct  of  nuclear  power  plant 
operations.  The  Commission  believes 
that  it  is  essential  that  utility 
management  at  each  nuclear  power 
reactor  facility  estabUsh  and  maintain  a 
professional  working  environment  with 
a  focus  on  safety  in  control  rooms  and 
throu^ioat  the  plant  The  Commission 
also  believes  that  each  individual 
Ucensed  bv  the  NRC  to  operate  the 
controls  of  a  nuclear  power  reactor  must 
be  keenly  aware  that  he  or  she  holds  the 
special  trust  and  confidence  of  the 
American  people,  conferred  through  the 
NRC  license,  and  that  his  or  her  First 
responsibility  is  to  assure  that  the 
reactor  is  in  a  safe  condition  at  all  times. 
This  policy  statement  specifically 
describes  the  Commission's 
expectations  of  utility  management  and 
licensed  operatore  in  fulfilling  NRC 
regulations  and  prior  guidance  regarding 
the  conduct  of  control  room  operations. 
The  policy  statement  further  provides 
the  Commission's  endorsement  of 
industry  initiatives  to  enhance 
professionalism  by  both  management 
and  plant  operators. 
■ywciNl  DATe  January  24. 1966. 


KM  nmTNBI  irOWMATION  CONTACT 
Jack  W.  Roe.  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Telephone:  (301)  462-1004. 

aUPeiCMCNTAIIV 


r  Nuclear  Regulatory 
Commission. 


Background 

It  is  essential  that  control  room 
operators  are  (1)  well  trained  and 
qualified.  (2)  physically  and  mentally  fit 
to  carry  out  their  duties,  and  (3) 
attentive  to  plant  status  relevant  to  their 
responsibilities  to  ensure  the  continued 
safe  operation  of  nuclear  facilities.  It  is 
also  essential  that  management  at  each 
nuclear  power  reactor  facility  establish 
and  maintain  a  professional  working 
environment  in  which  the  licensed 
operator  may  be  fully  successful  in 
discharging  his  or  her  safety 
responsibilities. 

On  a  number  of  occasions,  the  NRC 
has  received  reports  and  has  found 
iiutances  of  operator  inattentiveness 
and  unprofessional  behavior  in  control 
rooms  of  some  operating  facihties. 
Reported  instances  include:  (1)  Licensed 
operatore  observed  to  be  apparently 
sleeping  while  on  duty  in  the  control 
room  or  otherwise  being  inattentive  to 
their  license  obligations.  (2)  operators 


using  entertainment  devices  (for 
example,  radios,  tape  playera.  and  video 
games)  in  the  control  room  in  a  way  that 
might  distract  their  attention  from 
required  safety-related  duties,  and  (3) 
unauthorized  individuals  being  allowed 
to  manipulate  reactivity  controls.  Such 
conduct  is  imacceptable  and 
inconsistent  with  the  operatore'  licensed 
duties. 

The  Commission  has  previously 
addressed  its  expectations  of  operator 
conduct  in  Commission  regulations  and 
regulatory  guidance.  Under  10  CFR 
S0.54(k),  "An  operator  or  senior  operator 
licensed  pureuant  to  Part  55  of  this 
chapter  shall  be  present  at  the  controls 
at  all  times  during  the  operation  of  the 
facility."  '  The  continuous  presence  of  a 
senior  operator  in  the  control  room  to 
ensure  that  the  operator  at  the  controls 
is  able  to  perform  the  actions  and/or 
mitigate  an  accident  is  required  by 
{  50.54(m)(2)(iii).  Commission 
regulations  in  10  CFR  Part  55  establish 
standards  for  licensing  nuclear  power 
plant  operators. 

The  Commission  has  addressed 
operator  training  and  qualifications  and 
fitness-for-duty  in  policy  statements.* 
The  policy  statement  on  training  and 
qualifications  endorsed  the  Institute  of 
Nuclear  Power  Operations  (INPO)- 
managed  Training  Accreditation 
Program.  The  policy  statement  on  fitness 
for  duty  endorsed  the  concept  diat  the 
workplace  at  nuclear  power  plants  is  to 
be  drug  and  alcohol  fiee.  Fitness-for- 
duty  rulemaking  is  under  consideration 
by  the  Commission.* 

Guidance  regarding  the  conduct  of 
licensed  operator  and  control  room 
operations  has  been  addressed  in  an 
NRC  Circular  and  in  NRC  Information 
Notices.*  Specifically,  IE  Information 


■  CopiM  of  Titk  10.  Code  of  Federal  Regulation*. 
Part*  0  to  SO  and  Part*  51  to  i99{Kv\*eA\»Maaxy  \, 
isas).  may  Iw  pofduaed  from  the  Superintendeat  of 
Docmaents,  U.S.  Govwiiiiieiit  Printiiig  Office,  by 
caliiog  (SOZ)  275-2080  or  by  writing  to  (be  U.& 
Govenunent  Printtng  Office.  P.O.  Box  37082. 
Waehington.  DC  20n3-7082.  Copte*  may  also  be 
poidiaaed  from  the  NaHooal  Technical  Information 
Servka.  USB  Port  Royal  Road.  Sprii^fieid.  VA 
22161.  A  copy  of  10  CFR  to  available  for  inapection 
and/or  copying  for  a  fee  in  the  NRC  Public 
Document  Room.  2120  L  Street  NW..  Waahingtoa 
DC 

*  Policy  Statement  on  Training  and  Qualificatloa 
of  Nuclear  Power  Plant  Peraoonel  (SO  FR 11147. 
March  20i  198S:  and  ameodad  53  FR  46803. 
November  IS  1888)  and  Policy  Statement  on  Fitneaa 
forDaty  of  Nadear  Power  Plant  ftraoonel  (51  PR 
27921.  Augnat  4. 1886). 

*  Propoaed  Rule  on  10  CFR  Part  26  FitneM-foc^ 
Duly  Programa  (S3  FR  38796.  September  22. 1966). 

*  IE  Circular  81-02.  dated  February  9. 1061: 
InformatioB  Notice  79-2a  Reviaion  1.  dated 
Septeml>er  7. 1979:  Infomiatioii  Notice  8S-S3.  dated 
|uly  12. 198S;  Information  Notice  87-21.  dated  May 
11. 1967:  and  Information  Notice  88-Za  dated  May  5. 
1986  (available  al  the  NRC  Public  Document  Room 
at  2120  L  Street  NW..  Waahington.  IX:). 


Notice  79-2a  Revision  1,  emphasized 
that  only  licensed  operatore  are 
permitted  to  manipiilate  controls  (10 
CFR  5G.54(i))  and  that  a  licensed 
operator  is  required  to  be  present  at  the 
controls  during  facility  operation  (10 
CFR  50.54(k)].  IE  Circular  81-02  provided 
the  following  guidance:  (1)  Knowledge  of 
the  plant's  status  must  be  ensured 
during  shift  changes  by  a  formal  watch 
turnover  and  relief.  (2)  licensed 
operatore  must  be  alert  and  attentive  to 
instruments  and  controls.  (3)  potentially 
distracting  activities  in  the  control  room 
must  be  prohibited.  (4)  access  to  the 
control  room  must  be  limited,  and  fS) 
eating  and  training  activities  should  not 
compromise  operator  attentiveness  or  a 
professional  atmosphere.  Information 
Notice  65-53  reiterated  the  guidance  of 
IE  Circular  81-02. 

In  Information  Notice  87-21.  the  NRC 
informed  all  nuclear  power  reactor 
facilities  and  licensed  operatore  about 
certain  licensed  operatore  observed  to 
be  apparendy  sleeping  while  on  duty. 
The  notice  reaffirmed  the  necessity  for 
high  standards  of  control  room 
professionalism  and  operator 
attentativeness  to  ensure  safe  operation 
of  nuclear  power  facilities.  Further, 
Information  Notice  88-20  reiterated  the 
concern  about  unauthorized  individuals 
manipulating  controls  and  performing 
control  room  activities. 

The  Commission  is  aware  that  the 
industry  has  taken  action  to  foster  the 
development  of  professional  codes  of 
conduct  by  operatore  and  has  worked 
toward  establishing  management 
principles  for  enhancing  professionalism 
of  nuclear  pereoimeL  The  Commission 
believes  that  such  an  operator  code  of 
conduct  developed  by  operatore  and 
supported  by  utility  management  can 
contribute  to  operator  professionalism 
and  commends  the  industry  and 
especially  the  operatore  who 
contributed  to  these  efforts.  The 
Commission  encourages  and  su|q>orts 
the  prompt  and  effective  implementation 
of  these  industry  initiatives  at  each 
licensed  power  reactor. 

The  Commission  has  decided  to  issue 
this  policy  statement  to  help  foster  the 
development  and  maintenance  of  a 
safety  culture  at  every  facility  licensed 
by  the  NRC  and  to  make  clear  its 
expectations  of  utility  management  and 
licensed  operatore  in  fiilfUling  NRC 
regulations  and  prior  guidance  regarding 
the  conduct  of  control  room  operations. 

Policy  Statement 

The  Commission  believes  that  the 
working  environment  provided  for  the 
conduct  of  operations  at  nuclear  power 
facilities  has  a  direct  relationship  to 


safety.  Management  has  a  duty  and 
obligation  to  foster  the  development  of  a 
"safety  culture"  at  each  facility  and  to 
provide  a  professional  working 
environment  in  the  control  room  and 
throughout  the  facility,  that  assures  safe 
operations.  Management  must  provide 
the  leadership  that  nurtures  and 
perpetuates  the  safety  culture.  In  this 
context  the  term  "safety  culture"  is 
defined  as  follows: 

The  phrase  'safety  culture'  refers  to  a  very 
general  matter,  the  personal  dedication  and 
accountability  of  all  individuals  engaged  in 
any  activity  which  has  a  (tearing  on  the 
safety  of  nuclear  power  plants.  The  starting 
point  for  the  necessary  full  attention  to  safety 
matters  is  with  the  senior  management  of  all 
organizations  concerned.  Policies  are 
established  and  implemented  which  ensure 
correct  practices,  with  the  recognition  that 
their  importance  lies  not  just  in  the  practices 
themselves  but  also  in  the  environment  of 
safety  consciousness  which  they  create. 
Clear  lines  of  responsibility  and 
communication  are  estat>lished:  sound 
procedures  are  developed:  strict  adherence  to 
these  procedures  is  demanded:  internal 
reviews  are  performed  of  safety  related 
activities:  above  all.  staff  training  and 
education  emphasize  the  reasons  behind  tlie 
safety  practices  established,  together  with 
the  consequences  for  safety  of  slrartfalls  in 
personal  performance. 

These  matters  are  especially  important  for 
operating  organizations  and  the  staff  directly 
engaged  in  plant  operation.  For  the  latter,  at 
all  levels,  training  emphasizes  the 
significance  of  their  individual  tasks  from  the 
standpoint  of  basic  imderstanding  and 
knowledge  of  the  plant  and  tlie  eqtiipment  at 
their  command,  with  special  emphasis  on  the 
reasons  underlying  safety  limits  and  the 
safety  consequences  of  violations.  Open 
attitudes  are  required  in  such  staff  to  ensure 
that  information  relevant  to  plant  safety  is 
freely  communicated:  «irhen  errors  of  practice 
are  committed,  their  admission  is  particularly 
encotiraged.  By  these  means,  an  all  pervading 
safety  thinlcing  is  achieved,  allowing  an 
inherently  questioning  attitude,  the 
prevention  of  complacency,  a  commitment  to 
excellence,  and  the  fostering  of  both  personal 
accoimtat>ility  and  corporate  self-regulation 
in  safety  matters.* 

Nuclear  power  plant  operatore  have  a 
professional  responsibility  to  ensure 
that  the  facility  is  operated  safely  and 
within  the  requirements  of  the  facility's 
license,  including  its  technical 
specifications  and  the  regulations  and 
ordera  of  the  NRC  Mechanical  and 
electrical  systems  and  components 
required  for  safety  can  and  do  fail 
However,  the  automated  safety  features 
of  the  plant  together  with  the  operator, 
can  identify  at  an  eariy  stage 
degradation  in  plant  systems  that  could 


*  International  Nuclear  Safety  Adviaor)'  Croup 
(INSAC)-3.  Basic  Safety  Principtes  for  Nuclear 
Power  Ptanls. 
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affact  reector  saftty.  TIm  I  . 
taka  action  to  miti«ata  tW  ailMttaa. 
Tharefota.  Bodaar  power  pUal 
operators  on  aack  ibifl  mmX  Imv* 
knomladsa  of  tlioaa  aspects  of  pUol 
status  rtlavant  to  ibek  reaponsibtfttiee. 
maJniain  tkair  workiog  aavkonaMBt  baa 
of  distractiona.  and  using  ait  Ihair 
sanaaa.  be  alart  to  ptavant  or  nsitigata 
any  oparational  problaeu.  Each 
individual  licensed  by  the  NRC  to 
operate  the  controls  of  a  nuclear  power 
reactor  most  be  keenly  aware  that  he  or 
the  holds  the  special  trust  and 
confidenee  of  tlie  Americau  peopla. 
coofefrad  tWou«h  tha  NRC  UceniM.  and 
that  his  or  ker  first  lesponaihility  is  to 
aaaun  tkat  Ike  raectot  is  in  a  sals 
conditioa  at  all  tknaa 

Ike  lolkiwti«  crMaria  raOad  Ike 
CooMisaiea's  eapectatians  caBoataiag 
the  ceodect  ol  operstiaaa  ki  ceotroi 

reactors  consistent  with  10  C7R  8BlM 
and  guidance  provided  in  an  NRC 
Circular  and  Infomation  Notices: 

—Conduct  within  ttie  control  room 
should  always  be  pcoCaaaional  and 
proper,  raflacting  a  safety-asiadad 
apgraack  to  nwtiae  opetatioaa.  Tbs 
operalar  "at  tks  I 
tmnasifctei 
relinquish  their  safety  i 
unless  piopetly  taMe^sd.  kitkwMiig  e 
tiioeoegn  tuniover  eriefBigi  oy  a 
quaMM  operetor. 

—Activities  wftbin  the  eontrol  room 
should  be  performed  with  foiaiality. 
Operator  actions  must  be  in  aooocd 
with  appraved  pcocadoMa.  Vsifaal 
commantratieas  shewld  be  i 


^nw  eontrol  room  of  a  n 
pewer  plant  and  in  particalar  the  area 
"at  the  controls',  must  be  secure  fcom 
Intrusion.  Access  should  be  sitlcdy 
coatroUad  by  a  desipiateri  authofity: 
only  aHlhoffiaad  pefsoaael  shoeM  be 
permitted  to  be  present  in  the  coatoal 
room;  and  regulatory  reatrictiona 
concerning  manipulation  of  the  contfole 
must  be  meiiculoualy  obaetvod, 

—The  operator  at  the  contrala.  and 
the  immedisla  suparviaoc.  muat  be 
continuously  alert  to  plant  cmnditions 
and  ongoing  activitiaa  affecting  plant 
operationa.  including  conditions 
external  to  the  plant  sack  as  grid 
■tability.  metaorological  condiiia 
Changs  in  support  squipaMnt  statas; 
operational  occurrancas  should  be 
anticipated:  alarms  and  eff-nonaal 
conditions  should  be  promptly 
responded  to:  and  problems  affecting 
reactor  operationa  should  be  conectad 
in  a  timely  fashion. 


—ActMtiee  witkte  the  control  room 
should  be  limitod  to  those  aacaaaaiy  for 
the  safs  operatioa  of  the  plant 
ManagesMnl  skeuld  provide  tke 
dkectkMk  faciktiea.  and  raaoarcee 
needsd  to  accosMtodata  activitiea  not 
directly  related  to  plant  operatkins. 

—Activitiaa  outside  Ike  coolrol  room 
with  the  potontial  to  affect  plaat 

and  surveillance,  should  be  ftdly 
coerdinatod  with  tke  control  looas. 
Bflactlve  metkoda  for  comraunicatiaB 
wilk  or  natificadoa  oi  Ike  operator  at 
thecaatrolsskeoklbe 
mainisiBodi 

— VIMllan  racatda  of  pint  ( 
mast  be  cssennly  [ 
maintaiaad  in  accofdaaoe  witk 
reqainawato  for  sock  i 
sufficient  detail  to  provide  a  hdl 
undifslaaiiing  el  opetatianaHy 
significant  ■  a  ItsiB. 

—Tks  working  snvitaaBent  in  Iks 
control  laam  ahaakl  be  lastoisinsrl  to 
itoi 
ridacti 
distractiona  Ikat  ^ 
the  operator's  ahiKly  la  i 
plant  cithraadiblyarvi 
indudiagwi 
relalidtalh 


reducing  environmaatal 
such  se  llgkn  il  alaima 


shoaUhoraelrictad 
theBBsmirto 
sctuattoaofthe 
ooniamaaaaa  Si 

Implaniantatioa  or  ^ificy 

The  CommJssina 
Statement  to 

k'S 


of 


improving  and  I 
operations  in  the  ( 
nuclear  power  pknlB.  Tkn  I 
beUseea  that  udUty  aanagsassnl 
routinely  mealtss  tke  ooadncft  el 
opesndona  at  Ike  plant.  paitiGakriy  in 
the  control  ioob.  and  review  their 

t  and  policies  on  the  conduct 


of 

ol  this  policy  stotsment  to  I 

support  an  snviroament  fcir  | 

conduct 

Nothing  in  this  policy  statement  limits 
the  salkortty  illha  NRC  In  taka 
sppsepriete  salasosaasat  actisa  for 
vielatinas  ol  Ceamiiaawn  raqniremants 
or  on  BMtlsrs  stkarwiss  afiactkig  tke 


safe  operatioa  ol  the  plant  and  thus  dw 
pabhc  health  and  safety. 

Dated  at  RodnnOe.  Marytand  Itiis  171h  dsy 
of  lanuary  ISSO 

Ptor  tlw  Nadear  te|utatary  CommiMio& 
SaMMllChai. 
Stcr&tary  oftkm  Coimminina. 
IFR  Doc  «»-14aa  ntad  1-23-ni  MS  a^ 
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AQBirv:  Fsdvsl  Aviation 
Adndnistratlsa  (FAA).  DOT. 

;  Pinal  special  conditions. 


rTMs  special  conditions  are 
issued  for  the  CASA  Model  CN-239-100 
sirplane.  This  airplane  wifl  have  novel 
or  mnisaal  design  features  sssodated 
with  engine  electronic  oontroBers.  1%e 
eppbcable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
the  engine  electronic  controllers  from 
the  effects  of  hgtitning  and  the 
susceptibility  to  external  radio 
frequency  {RF\  energy  sources.  This 
notice  contains  the  additional  safety 
standards  which  the  Administrator  finds 
necessary  to  ensure  that  the  critical  and 
essential  fumdions  these  oootroDets 
perform  are  maintained. 

1  BMl:  December  13^  IMS. 


I  OOMTACn 

Gene  Vaa^tonlen.  FUgbt  Test  and 
Systems  Braack.  ANM-lll.  Transpott 
Airplane  Directorate,  Aircraft 
Cerdficatian  Service.  FAA.  17900  Pkcffic 
H^way  Soutk.  C-Mm^  Seettle. 
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Cki  May  12. 1907.  Coastraodaaes 
Aetonaalicaa  SJS.  (CASA)  arpied  Cor 
an  amendment  to  their  Type  Ceitfltcate 
No.  A21NM  to  include  the  Model  CN- 
235-100  airplane.  The  CN-235-iao 
airplane,  wkiek  ie  a  derivative  varsiaw 
of  Ike  CN-X9g  eirplene.  is  modmed  to 

incorporate  s  new  version  of  the 

General  Electric  Cn-7A  engine  fjCTT- 
9C).  new  engine  aaoelles.  rekxadon  of 


the  right  forward  door,  and  an  increased 
passenger  capacity. 

Under  the  provisions  of  8  21.101  of  the 
Federal  Aviation  Regulations  (FAR). 
CASA  must  show  that  the  Model  CN- 
235-100  meets  the  applicable  provisions 
of  the  regulations  incorporated  by 
reference  in  Type  Certificate  A21NM,  or 
the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  Model 
CN-235-100.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 

The  type  certification  basis  for  the 
CASA  CN-235-100  airplane  includes 
Part  25  of  die  FAR.  effective  February  1. 
1965.  including  Amendments  25-1 
through  25-54.  and  the  requirements  of 
1 25904  concerning  an  automatic  takeoff 
power  control  system  (ATPCS):  Part  36 
of  the  FAR  effective  December  1. 1960. 
including  Amendments  36-1  through 
current  amendment:  ^>ecial  Federal 
Aviation  Regulation  27,  dated  February 
1. 1974.  including  Amendments  27-1 
through  27-6  (Fuel  Venting  and  Exhaust 
Emissions);  and  the  special  conditions 
contained  herein. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(Le.,  Part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  CN-235-100 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
i  21.16  to  establish  a  level  of  aafety 
equivalent  to  that  established  in  the 
r^ulatioiu. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.2g(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  t  21.17(a)(2). 

lia^tnhig  Protection 

The  CASA  CN-23S-100  airplane  is 
designed  with  engine  electronic 
controllers  which  perform  critical  and 
essential  engine  functions,  such  as  the 
engine  power  turbine  (Np)  overspeed- 
protection.  minimum  power  turbine 
speed  during  ground  operation 
(bottoming  governing  system),  and 
constant  torque  takeoff  system.  These 
controllers  are  susceptible  to  disruption 
to  both  the  command/response  signals 
and  the  operational  mode  logic  as  a 
result  of  electrical  and  magnetic 
interference.  This  disruption  of  signals 
could  result  in  dual  engine  shutdown 
due  to  opening  of  the  engine  ultimate 


overspeed  fuel  cutoff  solenoids.  To 
ensure  that  a  level  of  safety  is  achieved 
equivalent  to  that  of  existing  operating 
airplanes,  special  conditions  are  needed 
which  require  that  the  controllers  will 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  lightning.  To  provide  a 
means  of  compliance  with  the  special 
conditions,  a  clarification  on  the  threat 
definition  for  lightning  is  needed. 

The  following  "threat  definition", 
based  on  SAE  Report  AE4ly-67-3.  may 
be  used  as  a  basis  for  demonstrating 
compliance  with  the  lightning  protection 
special  conditions. 

The  lightning  current  waveforms 
(Components  A.  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A.  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
Tliese  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  the  systems' 
installation  configuration,  materials, 
shielding,  airplane  geometry,  etc 
Therefore,  tests  (induding  tests  on  the 
completed  airplane  or  an  adequate 
simulation)  and/or  verified  analysis 
need  to  be  conducted  in  order  to  obtain 
die  resultant  hitemal  threat  to  the 
installed  systems.  The  propulsion 
control  systems  may  then  be  evaluated 
with  this  internal  threat  in  order  to 
determine  their  susceptibility  to  upset 
and/or  malfunctioiL 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike— Component  A.  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat' and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficientiy  beiow  the 
equipment  "hardness"  level: 

2.  Multiple  Stroke  Flash:  (V4 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as  a 
multiple-stroke.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 


affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
ob)ective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  V^  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps),  all 
within  2  seconds.  An  analysis  or  test 
needs  to  be  accomplished  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation:  and 

3.  Multiple  Burst  (Component  H).  in- 
flight data-gathering  profects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
acconqianying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  direct 
(physical  damage)  effects,  it  is  possiUe 
that  indirect  effects  resulting  fiom  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  required  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consisU  of 
24  random  sets  of  20  strokes  within  a 
period  of  2  seconds.  Each  set  of  20 
strokes  is  made  up  of  20  "Multiple     ~ 
Burst"  waveforms  randomly  distributed 
within  a  period  of  one  miUisecond  The 
individual  "Multiple  Burst"  waveform  is 
defined  below. 

The  following  current  waveforms 
constihite  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  (V^  Component  D), 
and  the  l^ultiple  Burst"  (Component 
H).  These  components  are  defined  by 
the  following  double  exponential 
equations: 

i(t)=io(e---e-«) 

where: 
t= time  in  seconds, 
i  =  cunent  in  amperes,  and 
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Airplane  designs  which  MtiliM  natal 
tkim  and  ■Mchaoical  conouuMl  tad 
control  BMM  ka««  traditkiMlly  beca 
•hom  to  ba  ImmuM  boa  tka  aflKU  of 
RF  MMgy  boa  poand-baaMl 
trani^Maa.  WUk  Um  tnnil  towtanl 
rbvalafctMii 
toil 
.oeaplodwMh 
elactoailc  caiHM^  and  omral  of  tiw 
aiiyla— .that— ityaltWalrrlnito 
RF  energy  muai  be  eatahllekad.  No 
■irivanally  aceapled  frtd^wa  Id  daflae 
the  naxiBMaa  aaany  lavtl  in  whteh 


beam 
Hi*  not  ponlbl*  to  ptadwly  deflna 

the  IF  energy  to  which  the  airplane  wfll 
be  exposed  in  service.  Thera  ia  also 
uncertainty  concerning  the  eflaciivaneaa 
of  airframe  shielding  for  RF  enarfy. 
Furtharmore.  coupling  to  cockpit- 
iiMtalled  equipment  through  the  cockpit 
window  aperture*  ia  uadefined.  Based 
on  surveys  and  analysis  of  existing  RF 
emitter*,  an  adequate  level  ofprolectioa 
axiats  when  compliance  with  tha  RF 
special  coaditioa  ia  sbovwi  with 
tlotZbaUiw: 


1.  A  minimum  RF  threat  af  M0 1 
per  awter  average  eleUik.  ftaU  strength 
from  10  KHi  to  20  CH& 

a.  Tha  threat  asast  be  appKed  to  the 
system  alamants  and  their  aasodatad 
wiriag  harnesses  without  the  benefU  of 
^iH^anM  ahielriing 

b.  Demonstration  of  this  level  of 
protection  is  established  through  systan 
tests  and  analysis. 

X  An  RF  threat  external  to  the 
airframe  of  the  following  field  strengths 
for  the  frequency  ranges  indicated. 


To  estabHeh  tha  aahwa  to  | 
above,  an  1 
s  model  arU.S.( 
Electromagnetic  Owatiatimttf  Aaalysia 
Canter  (BCAC)  data  baaa.  which 
contataM  Ihaeharacteriaties  of  all  VS. 
emittara.  This  analyais  aseaaieif  a 
minionan  separation  diatanca  between 
tha  airplane  and  emtttere  aa  ioHowac  in 
the  airport  enviranowni  X9»  ft  Isr  flxad 
emither*  and  M  ft  far  aMMa  andttara; 
for  tha  alMa-air  enviraanMnt  M  ft  I 
interceptor  aircrall  and  800  It  I 
interceptor  sircrafl;  for  the  | 
envinuMsant  900  ft;  and  for  Iha  sMp4o- 
air  sniiroaaunt  1.000  ft  Tha  reealta  of 
this  analysis  were  then  combined  with 
the  resulto  of  a  stady  of  aadttars  in 
European  couatriaa.  Tha  abo»a ' 
are  thefafcta  beiiavBd  to  repreaant  ina 
worst  case  external  threat  lievels  to 
whkh  an  airplane  would  ba  expoaed  in 
the( 


Notka  af  Proposad  Special  Cooditioaa 
No.  SC-m^^-NU  lot  die  CASA  Model 
CN-23&-1QB  airplane  was  published  in 
the  fmimak  Wa^ttm  oa  ftoveoiber  14. 
1800  (S3  FR  4S771).  CommenU  received 
ware  of  a  darlfyiog  nature  and  have 
bean  Incosporatad  a*  appropriate. 

Under  standard  pracHoa,  the  effective 
data  of  these  Bnal  special  condition 
would  ba  30  day*  after  publics tioa  in 
the  Fedanl  Basilar,  however,  as  the 
intended  type  certification  date  for  the 


CN-S96-100  airplane  is  approximately 
December  15.  ISSa  the  FAA  finda  that 
good  cause  eidstt  to  make  theae  spedal 
conditions  effective  upon  issuance. 


TMa  actian  aflscts  only  certain 
unusnal  ar  Boval  deaign  fsalaraa  an  ana 
modal  aatfaaafaiiBlMM  manotamla 


of  ganaral  appBcaNUly  and  affcaa  only 
the  inaunfaUwei  who  ■■plid  la  tha 


FAA 

tha 


a  and 

Air 
safety.  SalHy 


aftbasal 

UCFBl 

Akcraft  AatatioB 


Accordiagly.  pursuant  lo  tha  authority 
delegated  la  aM  by  dw  Adaiiniatralar. 
the  foOoadni  spsrisl  condMiens  are 
issued  aa  part  af  the  type  cattification 
basis  for  the  CASA  Model  CM-aaS-lOO 
airplane. 

1.  The  avthofity  citation  nir  these 
special  eonditione  is  as  follow  st 

AadMritp: «  U.SJC  13M.  U4a(c).  13U. 
13S4(a).  13SS,  MZl  lhrai«h  M31.  ISQZ. 
1681(bN2).  42  U.S.C  18S7f-ia  4321  et  leq.: 
B.0. 11514: 40  US.C.  10i(g)  (Revised  R*.  L. 
B7-4M.  IsBHaiy  U,  19*3^ 

2.  tjgntiniif  ^ottcttdk 

a.  Each  electronic  system  which 
performs  critical  functions  must  be 
des^od  and  installed  to  ensure  that 
these  critical  functions  are  not  affected 
when  the  airplane  is  expoaed  to 
lightning. 

b.  Ea^  esseatial  function  of  an 
elactronic  system  must  be  protected  lo 
ensure  that  the  essential  hinction  can  be 
recovered  after  the  airplane  has  been 

[  to  ligKHiing  and  prior  to  the 


time  at  which  the  loss  of  that  function 
would  have  a  aignificant  impact  on 
safety. 


c  far  tha  porpoae  of  these  special 
conditions,  the  following  definitions 
apply: 

(1)  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  condition  whidi  would  prevent 
the  continued  safe  flight  and  l^»nd'"g  of 
the  airplane. 

(2)  Essential  Functions,  Functions 
whose  failure  would  contribute  to  or 
cause  a  condition  which  would 
significantly  impact  the  safety  of  die 
airplane  or  the  ability  of  the  fUghtcrew 
to  cope  with  adverse  operating 
conditioiis. 

3.  Protection  fmm  Unwanted  Effects 
of  Radio  Frequency  (RF)  Energy.  Each 
engine  and  propeller  control  system 
which  performs  critical  fbnctioiis  must 
be  designed  and  instaUed  to  ensnre  that 
these  critical  functions  are  not  adversely 
affected  when  the  airplane  is  eiqwsed  to 
high  energy  RF  fields. 

Issued  in  Seattle,  Washington,  on 
Deosad)erl3.1«8. 
Lerajr  A.  KsMi. 

ManagBr,  TnmapmlAiqtlaimDinctorate, 
Airavft  Cettificatioa  Service. 

(FR  Doe.  8»-1472  Filed  l-2»-a0:  •:45  am] 


14  CFR  Pans  21  and  25 


Spadil  CtmtlUtHia,  Poaing  Modal  747- 
400,  FIgM  Dach  naplays  and 


ir:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTtON:  Final  special  condidons. 


r.  These  special  conditioaa  are 
issued  for  the  Boeing  Model  747-400 
airplane  This  airplane  will  have  novd 
or  unusual  design  featarea  asaodated 
with  the  display  of  certain  airplane 
system  information  that  are  not 
addressed  in  the  existing  regnlations.  bi 
addition,  the  propulsion  installation 
requirements  of  Part  2S  do  not  contain 
adequate  standards  by  whidi  to 
determine  an  acceptable  level  of  safety 
for  a  full  anthority  digital  dectrtmic 
control  system  installed  on  a  tranqKHl 
category  airplane.  These  special 
conditions  contain  additional  safety 
standards  whidi  wiO  require  proper 
displays  and  alerts  of  sufficient  capacity 
to  enable  the  crew  to  identify  and 
perform  required  remedial  action  and 
will  also  require  full  authority  digital 
electronic  control  systems  (FADEC)  to 
have  the  level  of  integrity  and  reliability 
of  corrent  hydromechanical  systems. 
The  Administrator  finds  these  special 
conditions  necessary  to  estabhsh  a  level 


of  safety  eqtdvalent  to  that  established 
by  the  airworthiness  standards  of  Part 
25. 

■mcnvK  nnre  December  21.  loea 

RM  ratiim  MRMMATION  COMTACTt 
Gene  Vandemuden.  Flight  Test  and 
Systems  Brandi.  ANM-111,  Transport 
Aiririane  Dfeectorate,  Aircraft 
Certification  Service.  FAA,  17900  Pacific 
Highway  South.  0-68960,  Seattle. 
Washington  96160.  tdej^one  (206)  431- 
2157. 

un 


On  May  17. 1965.  die  Boeing 
Commerdal  Airplane  Company.  P.O. 
Box  3707.  Seatde.  Wadiington  96124- 
2207,  submitted  an  application  to  amend 
Type  Certificate  A20WE  to  include  die 
Boeing  Modd  747-WO  series  airplane. 
This  airplane  is  a  derivative  version  of 
the  existing  Model  747-300  series 
airplane.  The  747-400  will  be  delivered 
with  PW4000.  CF6-80C2.  or  RB211-S24G 
engines  with  full  anthority  digital  engine 
control*.  Maximum  takeoff  gross  wei^t 
will  be  increased  to  870.000  Rm.  Codqiit 
controls  wiU  be  sinqilified  and 
automated  for  operation  by  a  crew  of 
two.  Appropriate  hydraulics,  avionics, 
pneumatic  and  environmait  control 
system  change*  will  be  made.  An 
optional  fiid  tank  is  being  offoed  in  the 
horizontal  tail  section.  Scheduled 
conqdetion  date  for  certification  is 
December  198& 


1. The  Boeing Modej747-400 uses  six 
Cathode  Ray  Tubes  (CRT)  to  display  all 
flight  navigation,  powerplant  and 
systems  information.  The  lower  center 
CRT  is  shared  by  displays  of  seccmdary 
engine  parameter*,  fud  system, 
hydraulic  system,  and  dectrical  system 
information.  The  use  of  shared  display 
space  for  displaying  various  system 
parametera  and  schematics  is  being 
used  on  Boeing  transport  airplanes  for 
the  first  time.  It  is  not  covered  by  the 
current  regdations 

Part  25  of  the  FAR  was  written  prior 
to  the  develt^Moent  of  multipurpose 
cockpit  displays.  Sections  25.1303. 
25.1305.  and  25.1307  list  only  Uie 
required  instruments  because  individual 
gauges  were  all  that  existed  at  that  time. 
With  the  hitrodocticm  of  CRT  displays,  it 
became  possible  to  display  the 
operating  information  from  many 
different  systems  on  a  single  CRT.  This 
display  allows  the  operating  information 
to  be  centralized  and  dis];riayed  in  many 
different  formats.  Some  of  the  operating 
parameters  presented  on  these  displays 
share  the  display  space  with  others  or 
are  not  permanently  displayed.  When 


displajrs  are  shared  or  inhibited,  meana 
to  alert  the  crew  of  parameter 
exceedances  or  other  information 
requiring  crew  awareness  must  be 
provided  so  the  crew  can  take  corrective 
action,  fai  addition  to  alerting  the  crew 
that  corrective  action  is  required  the 
display  must  have  suffident  capadty  so 
that  aO  the  information  needed  by  the 
crew  to  nmduct  safe  operation  of  the 
airplane  can  be  simuhaneonsly 
displayed  In  the  event  of  a  faihire 
condition,  the  data  presented  to  the 
crew  most  be  arranged  and  displayed  in 
a  manner  so  a.s  not  to  cause  confusion. 
The  displayed  parameters  or  alerts  need 
to  be  arrai^Bed  and  edited  in  a  farm  that 
effectivefy  commonicates  to  the 
flightcrew  information  necessary  for 
selection  of  the  appropriate  corrective 
actions  foOowing  a  single  event.  ^ 

condition,  or  combination  of  eventa. 

2.  The  proposed  lYtqralsion  Control 
System  for  the  Boeing  Modd  747-400 
airplane  is  made  up  of:  (1)  A  dad 
channel  FADEC  mounted  on  eadi 
engine's  fan  case;  (2)  an  array  of 
interfiadng  aircraft  computers  which 
provide  data  necessary  for  thrust 
management,  data  validation  and 
reversion  modes;  (3)  power  lever*  in  tha 
aisle  etand:  (4)  the  hydromechanicd 
interface*  on  the  engine*;  (5)  the  power 
supidie*;  and  (6)  the  intoconnecting 
wiring.  While  the  s<rftware  functian 
contained  in  the  engine's  FADEC  haa 
been  validated  to  a  "aiticd"  level  tha 
overall  level  of  integrity  and  reliability 
of  the  installed  propulsion  control 
system  has  not  been  evaluated  to  satiafy 
Part  25  requirements.  Unlike 
conventiond  hydromechanicd  oontrols. 
the  electronic  control  does  not  exhibit  a 
"wear  out"  characteristic  but  rather 
exhibits  an  in-service  failure  rate  which 
may  be  somewhat  random  with  time. 
Tlierefore,  endurance  test*  or  other 
"medianicd''  type  evahiatiaoa  and 
subsequent  tear  downs  do  not  establish 
any  significant  degree  of  implied  or 
inherent  system  design  integrity  a*  ha* 
been  the  ca*e  with  mechanicd  *y*tem* 
previoody  evaluated  in  accordanoe  with 
Part  25.  Iherefore.  current  regnlation* 
do  not  provide  an  adequate  level  of 
safety  for  propoaed  747-400  FADEC 
propulsion  oontrd  systems,  and  spedd 
conditions  are  necessary  to  provide 
system  safety  levds  equivalent  to  those 
that  wodd  be  inovided  by  a 
hydromechanicd  system.  These  spedd 
conditions  woold  require  that  the 
components  of  die  propuldcn  control 
8y*tem  tiiat  are  directfy  associated  with 
setting  thnist  and  continued  safe 
operation  of  each  engine  must 
demonstrate  a  level  of  system  integrity 
and  reliability  commensurate  with 
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cuiTMit  staiKUrds  for  transport  category 
airplanes. 

loTf 


Notice  of  proposed  tpecial  conditions 
Na  SC-88-9-NM  for  the  Boeing  Model 
747-400  airplane  was  published  in  the 
Faderal  RagMer  on  November  18. 1968 
(53  FR  46622).  Conunents  were  received 
from  two  conunenlers. 

One  commenter  is  concerned  that 
insufficieni  simplification  and 
automation  exisU  in  the  747-400  cockpit 
and  that  "an  extensive  Quick  Reference 
Handbook"  would  be  required  to  aid  the 
flighlcrew  during  normal  and  emergency 
operations. 

The  FAA  does  not  agree  that  the 
special  conditions  call  for  such  a 
handbook.  Airplane  system  parameters 
and  procedures  will  be  automatically 
displayed  on  the  CRTs  to  assist  and 
guide  the  flightcrew.  The  requirements 
set  forth  in  me  special  conditions  ensure 
that  this  information  will  be  presented 
clearly  and  correctly. 

The  other  commenter  is  concerned 
that  the  operation  of  the  747-400  with  s 
crew  of  two  may  not  be  safe  based  on 
workload  demands. 

The  747-400  cockpit  controls  and 
displays  are  highly  automated  to  reduce 
pilot  workload.  A  determination  is  made 
by  the  FAA  flight  test  pilots  during  the 
certification  program  as  to  whether  this 
reduction  in  workload  is  sufficient  to 
ensure  safe  operation  with  only  two 
crewmembers.  It  is  based  on  the  cockpit 
design  as  presented  by  the 
manufacturer. 

Typa  CartifkalioB  Basis 

The  type  certification  (TC)  basis  for 
the  Boeing  Model  747-400  series 
airplane  is  proposed  to  be  Part  36  of  the 
Federal  Aviation  Regulations  (FAR): 
Special  Aviation  Regulation  (8FAR)  No. 
27-6:  and  Part  25  of  the  FAR.  as 
amended  by  Amendments  2&-1  through 
25-60.  except  that  the  applicable 
amendment  numbers  for  the  following 
sections  are  those  indicated  as  follows: 
1 25.571  through  Amendment  25-0: 
II  2S.2S1:  25.306.  25.607.  25.657.  and 
25.683  through  Amendment  25-22: 
S  25.1401  through  Amendment  25-26: 
II  25.787  and  25Jn2  through 
Amendment  25-31: 1 25.675  through 
Amendment  25-37:  1 25.1438  through 
Amendment  25-40:  U  25.107.  25.100  and 
25.149  through  Amendment  25-41: 
II  25.331.  25.351.  25.780.  and  25.809 
through  Amendment  25-45:  (  25.772 
through  Amendment  25-46:  and  1 25.785 
through  Amendment  25-50  and  ||  25.366 
and  25.783  through  Amendment  25-63. 
As  proposed,  the  requirements  of  the 
following  sections  do  not  apply  to  this 
type  design  because  the  original 


certiflcatioa  basis,  which  did  not  include 
these  sections,  has  been  determined  to 
be  adequate:  1 1 25.631.  25.832.  2SJS8. 
and  2S.1S29.  The  TC  basis  includes 
special  conditions,  exemptions,  and 
equivalent  safety  findings  which  are 
part  of  the  Model  747-300  series 
certification  basis.  These  exceptions, 
existing  exemptions  and  the  noise  and 
environmental  requirements  are  not 
pertinent  to  these  special  conditions. 
Special  conditions  concerning  flight 
deck  electronic  displays,  overhead  crew 
rest  accommodations,  and  the  reliability 
of  electronic  engine  controls  and  thrust 
management  systems  are  also  being 
considered. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certiHcation  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  1 21.101(bM2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  1 11.40  after  public 
notice  as  required  by  1 1 11-28  and 
11.20(b).  effective  October  14.  ISOa  and 
may  beicome  part  of  the  type 
certification  basis  in  accordance  with 
121.101. 

Under  the  standard  practice,  the 
effective  date  of  these  flnal  special 
conditions  would  be  30  days  after 
publication  in  the  Fadaral  Ragls«ac.  As 
the  intended  type  certification  date  for 
the  Boeing  Model  747-400  is  December 
1968,  the  FAA  finds  that  good  cause 
exists  to  make  these  special  conditions 
effective  upon  issuance. 


This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplanes.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  aad 
25 

Air  transportation.  Aircraft.  Aviatkn 
safety.  Safety. 

The  SpMial  Cooditioos 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  followring  special  conditions  are 
issued  as  pari  of  the  type  certification 
basis  for  the  Boeing  Model  747-400 
series  airplane. 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

AmhofMy:  40  use.  1344. 1348(c).  1352. 
13&4(a).  13&5. 1421  through  1431. 1502. 
1651(bM2).  42  U.S.C  IBSTf-ia  4321  et  seq.: 


E.0. 11514;  40  US.C  10a(g)  (Revised  Pub.  L 
B7-44a.  lanuary  IZ  1989). 

2.  The  required  displays  and  alerts  for 
each  phase  of  flight  must  be  provided  in 
a  timely  manner  and  form  that  enables 
the  crew  to  identify  and  carry  out 
necessary  remedial  actions. 

3.  Sufficient  display  capacity  should 
be  provided  so  that  any  parameter 
display  or  alerting  will  not  suppress 
another  display  or  alerting  that  also 
requires  immediate  crew  awareness 
necessary  for  continued  safe  flight  and 
landing. 

4.  Displays  of  a  parameters  or  alerts 
diat  could  cause  the  subsequent 
activation  of  other  displays  or  alerts 
must  be  presented  in  a  manner  and  form 
to  ensure  appropriate  identification  of 
the  most  significant  hazards  and 
required  ck'.v  actions. 

5.  In  addition  to  the  requirements  of 
II  25.901(c)  and  25.903(b)  of  the  FAR. 
the  components  of  the  propulsion 
control  system  for  each  engine,  both 
airframe  and  engine  furnished,  that 
affect  thrust  in  either  the  forward  or 
reverse  direction  and  are  required  for 
continued  safe  operation,  must  at  least 
have  the  level  of  integrity  and  reliability 
of  a  hydromechanical  system  meeting 
current  airworthiness  standards. 

Issued  in  Seattle.  Washington,  on 
December  21. 19M. 
UroyA.ICaMh. 

Manager,  Traiuport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc  80-1298  Filed  1-23-8B:  8:45  am| 


14  CFR  Parts* 


i;  Amtft  38-81201 


AkwortMnsaa  DIraclivaa;  Boaing 
Modal  787  Sartaa  AkplanM 

AOSNCV:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 

MCnom:  Final  rule. 

■u— iSWT  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires  periodic 
freeplay  checks  of  the  elevator,  and 
replacement  of  worn  elevator  power 
control  actuator  (PCA)  reaction  link  rod 
end  bearings  and  the  PCA  rod  end 
bearing,  if  necessary.  This  amendment  is 
prompted  by  reports  of  excessive  wear 
of  elevator  PCA  rod  end  and  reaction 
link  rod  end  bearings.  This  condition,  if 
not  corrected,  could  lead  to 
unacceptable  airframe  vibration  during 
flight 
cmcnvt  OATK  March  6. 1989. 


:  The  applicable  service 
infonnatkn  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washingtcm  96124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
ran  mirFHDi  mrnmation  contact: 
Mr.  Dan  R.  Bui,  Airframe  Branch,  ANM- 
120S:  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Midway  South.  C- 
68966.  Seattle  Washington  06168. 
supwjmpiTiMtv  mnmaAimiL  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  757  series  airplanes, 
which  requires  periodic  freeplay  checks 
of  the  elevator,  and  replacement  of  worn 
elevator  power  control  fuituator  (PCA) 
reaction  link  rod  end  bearings  and  the 
PCA  rod  end  bearings,  if  necessary,  was 
published  in  the  Federal  Resbter  on 
August  8. 1988  (53  FR  31016).  The  period 
for  public  comment  closed  on  September 
23,1968. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufacturer  suggested  that  the 
wording  <A  the  final  rule  be  changed  to 
clarify  that  terminating  action  consists 
of  replacing  the  old  design  PCA  reaction 
link  rod  end  bearings.  The  FAA  concurs 
and  has  incorporated  this  change  in 
paragraph  D.  of  the  final  rule. 

The  Air  Transport  Association  (ATA) 
of  American  advised  that  based  on 
recommendations  in  Boeing  Service 
Letter  757-SL-Z7-26.  dated  April  1. 1988. 
its  member  operators  have  revised  their 
bearing  lubricaticm  schedule  from  3.000 
hours  ("C-cbeck")  to  IXno  hours.  ATA 
requested  that  the  proposed  compliance 
period  be  changed  so  that  if  lubrication 
of  the  subject  bearings  is  being 
conducted  at  intervals  of  14X10  flight 
hours  or  less,  then  the  initial  check  of 
the  subject  bearings  may  be 
accomplished  witbum  the  next  90  days 
after  the  effective  date  of  the  AD.  or 
prior  to  the  acomiulation  of  4.000  flight 
hours,  whichever  occurs  later,  and 
repetitive  inspections  may  be 
accomplished  thereafter  at  4,000  fB^t 
hour  intervals.  This  would  permit 
inspections  to  be  accomplished  during 
"C-check."  The  FAA  has  considered  the 
request  and  ccmcurs  that  extension  of 
the  compliance  time  will  provide  an 
acceptable  level  of  safety  if  the  bearings 


are  lubricated  at  14100-bour  intervals; 
extending  die  repetitive  inspection 
interval  to  4.000  hours  for  these 
airplanes  wiU  have  no  adverse  impact 
on  safety.  The  final  rule  has  been 
revised  by  adding  a  new  paragraph  A.  to 
address  airplanes  upon  which  this 
schedule  of  maintenance  has  been 
followed.  The  FAA  has  determined  that 
this  change  will  not  increase  the  scope 
of  the  AD.  nor  will  it  increase  the 
economic  burden  on  any  operator. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
changes  previously  noted. 

There  are  approximately  134  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  90  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  30  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labOT  cost 
will  be  $40  per  manhonr.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  (^)erators  is  estimated  to  be 
SlOBXXn. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  die 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefnre,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Execuuve  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaU 
entities,  because  few,  if  any.  Model  757 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  oi  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  1 39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows:  


PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audwrity:  49  U.S.C.  1354(8).  1421  and  1423: 
49  U.S.C  10B(g)  (Revised  Pnb.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

{39.13    [Amandadl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeiag:  A|q>Iies  to  Model  757  series  airplanes 
listed  in  Boeing  Alert  Service  Bulletin 
757-27A0088.  dated  )une  9. 1988. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  pievioaaiy 
accooiplisbed. 
To  prevent  unacceptable  airframe 

vibrations  during  fli^t,  accomplish  tite 

following: 

A.  For  airplanes  on  which  the  elevator 
power  control  actuator  (PCA)  rod  end  and 
reaction  link  rod  end  bearings  are  lubricated 
at  intervals  of  1.000  flight  konrs  or  less,  in 
accordaitce  with  Boeing  Service  Letter  757- 
SL-27-26,  dated  April  1. 1968:  Within  the  next 
90  days  after  the  effective  date  of  this  AO  or 
prior  to  the  accumulation  ofAJOOO  flight  hours 
total  time-in-service,  whichever  occurs  later, 
and  thereafter  at  intervals  not  to  exceed  4iD0 
flight  hours,  perform  an  elevator  freeplay 
check  in  accordance  with  Boeing  Akvt 
Service  BnOetin  757-Z7A008S.  dated  )ime  9l 
1988. 

B.  For  all  other  airplanes:  Within  tlie  next 
90  days  after  tlie  effective  date  of  this  AD  or 
prior  to  die  accumulation  of  3.000  flight  hours 
total  time-in-service,  whichever  occurs  later, 
and  thereafter  at  intervals  not  to  exceed  3.000 
flight  hours,  perfonn  an  rievator  freeplay 
check  in  accordance  with  Boeing  Alnt 
Service  Bulletin  7S7-27A-0086,  dated  )nne  S. 
1988.  « 

C  If  freeplay  exceeds  the  limits  specified  in 
die  service  bulletiii.  before  further  flight, 
replace  elevator  PCA  reaction  link  rod  end 
bearings  and  PCA  rod  end  bearings,  as 
necessary,  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-27 A0086.  dated  )une  8, 
1968. 

D.  TenninatiBg  action  for  the  repetitive 
inspection  requirements  of  paragraph  A  and 
B.  of  this  AD  consists  of  rcplaang  all  old 
design  PCA  reactkn  hnk  rod  end  hearings 
with  improved  bearings  and  subsequent 
successful  completion  of  freeplay  inspection, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  757-27A0086.  dated  )ane  8, 1988. 

E.  An  alternate  means  of  compliance  or 
adjnstmeBt  of  tlie  compHance  time,  which 
provides  an  acceptable  level  of  safety,  OMy 
be  used  when  approved  by  the  Manager. 
Seatde  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — ^Tbe  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (FM!).  who  may  add  any  conunents 
and  then  said  it  to  the  Manager.  SeatUe 
Aircraft  Certification  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  widi  die  reqniieraents  of  this  AD. 
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All  pw*ons  afTactad  by  this  diracUva 
who  hava  not  alraady  racaJved  the 
appropriata  Mrvica  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  96124.  These  documents 
may  be  examined  at  the  FAA. 
NoHhweat  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Waahington.  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  SouUi.  Seattle.  Washington. 

This  amendment  becomes  effective 
March  0.1980. 

b«Md  In  Seattle.  Wathlngton.  on  fanuary 

11.1900. 

DwteO  M.  PwtewM. 

Acting  Manager.  Truntport  Airphn* 
Dinctorat0,  Aircraft  Certification  Service. 
IFR  Doc  t»-1474  nied  1-23-88:  •:45  am| 
t  oooa  4eia-<s-4i 


Mountain  Region.  17900  Pacinc  Highway 
South.  C-«89ea.  SMttla.  Washington 
98100. 


144-AO;  AmdL : 


14  cm  Part  St 
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Ainworthineaa  Ditecttvea;  FoMier 
Medal  F-t7  Sertaa  AkplwMa  In  Mark 
SOOConflguraOon 

AOaMCV.  Federal  Aviation 

AdministraUon  (FAA).  DOT. 

ACnow;  Final  rule. 

au—aairr  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Fokker  Model  F-27  series 
airplanes  in  Mark  500  configuration, 
which  requires  a  one  time  inspection  of 
the  upper  fuselage  cableloom  for  chafing 
and  Insufficient  damping,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  chafing  of  the  electrical 
wiring  due  to  insufficient  clamping  of 
the  cableloom  and  interference  between 
the  cableloom  and  the  cable  ducting. 
This  condition,  if  not  corrected,  could 
lead  to  loaa  of  electrical  power  and 
could  create  a  potential  fire  haxard. 
I OATC  March  S.  1980. 

:  The  applicable  service 

information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1190  N. 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  Eaat  Marginal  Way  South.  Seattle. 
Washington. 

KM  PUMTMM  WWHMUTIOW  OOMTACT: 
Mr.  Mark  Quam.  Standardixation 
Branch.  ANM-113:  telephone  (206)  431- 
1978.  Mailing  address:  FAA.  Morthwest 


__  . TANV  MMMMMTMSC  A 

proposal  to  amend  Part  30  of  the  Federal 
Aviation  Regulations,  to  Include  a  new 
airworthiness  directive,  applicable  to 
Fokker  Model  F-27  series  airplanes  In 
Mark  SOO  configuration,  which  requires 
a  one-time  inspection  of  the  upper 
fuselage  cableloom  for  chafing  and 
insufficient  clamping,  and  repair,  if 
necessary,  was  published  in  the  Federal 
Rei^slar  on  October  2a  1968  (53  FR 
41190). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  14  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  12  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$8,720. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12012.  it  is 
determined  that  this  Tinal  rule  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  28, 
1970)  and  it  is  further  certified  under  the 
criteria  of  die  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($480).  A  final 
•valuation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
dKket. 

lisl  of  SubMs  in  14  CFR  Part  N 

Aviation  safety.  Aircraft 
Adopdoo  oflba  AmwidBMnt 

Accordingly,  punuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  |  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PAWTM    [AMCN06D1 

1.  The  authority  citation  for  Part  38 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4<a).  1421  and  1423: 
49  U.S.C  100(8)  (lUviaed  Pub.  L  97-448. 
lanuory  12. 1983):  and  14  CFK  11 J8. 


188.18    (/ 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  Applies  to  Model  F-27  series 

airplanes.  Serial  Numbers  10823  through 
10682.  in  Mark  SOO  configuration, 
certificated  in  any  cate^ry.  Compliance 
required  as  indicated,  unlesa  previously 
accomplished. 
To  prevent  loss  of  electrical  power  and 

eliminate  a  potential  fire  hazanL  due  to 

chafing  wire  bundles,  accomplish  the 

following: 

A.  Within  00  days  after  the  effective  date 
of  this  AD.  perform  a  one-time  inspection  of 
the  upper  fuselage  cableloom  for  chafing  and 
insufficient  clamping,  and  repair,  if 
necessary,  in  accordance  with  Fokiier  Service 
Bulletin  FZ7/24-77.  dated  |une  7. 198& 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any 
comments  and  then  send  it  to  the 
Manager.  Standardization  Branch.  ANM- 
113. 
C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  iiupections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA.  Inc. 
1199  N.  Fairfax  Street  Alexandria. 
Virginia  22314.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  the 
Seattle  Aircraft  CertiDcation  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effective 
March  6, 1900. 

Issued  in  Seattle.  Washington,  on  )anuary 
11. 1988. 

DhnI  M.  Pedsfsoa. 
Acting  Manager,  Tranaport  Airplane 
Directorate  Aircraft  Certification  Serviom. 
(FR  Doc  88-147S  Filed  1-23-88:  8:45  am) 


14CFRPart39 

(Deeket  Na  88-NM-137-AD;  Amdt  39- 
8121] 

Mrwonranaaa  uvacuvaa;  roKKer 


tz  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


I  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Fokker  Model  F-28  series 
airplanes,  which  requires  relocation  of 
the  instnunent  panel  lighting  ballast 
transformers,  lliis  amendment  is 
prompted  by  reports  of  the  transformers 
overlieating  due  to  inadequate 
ventilation.  This  condition,  if  not 
corrected,  cotild  lead  to  the  transformers 
overheating,  causing  smoke  in  the 
cockpit  and  creating  a  potential  fire 
hazard. 

mutmm  dati:  March  e,  igee. 
anomattl.  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  N. 
Fairfax  Street  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

FON  FUMtTMaR  MPORMATION  CONTACT: 

Mr.  Mark  Quam.  Standardization 
Branch.  ANM-113:  telephone  (206)  431- 
1978.  Mailing  address:  FAA,  Northwest 
Moimtain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 


rANv  wtoiiution:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regtdations.  to  include  a  new 
airworthiness  directive,  applicable  to 
Fokker  Model  F-28  series  airplanes, 
which  requires  relocation  of  the 
instrument  panel  lighting  ballast 
transformers,  was  published  in  the 
Fedecal  Registar  on  October  20, 1988  (53 
FR  41191). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

Alter  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  die  rule  as  proposed. 

It  is  estimated  that  51  airplanes  of  U.S. 
registry'  will  be  affected  by  this  AD,  that 
it  will  take  approximately  24  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 


cost  for  parts  is  $600.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$79,560. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govenunent  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regidatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
because  few,  if  any.  Model  F-28  series 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoptkn  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regtdations  as  follows: 

PART39-{AIIENI)ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C  1354(a).  1421  and  1423; 
48  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11  JO. 

138.13   [Amandad] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  Applies  to  Model  F-28  series 

airplanes.  Serial  Numlwrs  11003  through 
11231. 11991.  and  11982.  certificated  in 
any  category.  Compliance  required  as 
iiKlicated.  unless  previously 
accomplished. 
To  prevent  a  potential  fire  hazard  in  the 

cockpit  accomplish  the  following: 

A.  Within  60  days  after  the  effective  date 
of  this  AD.  relocate  the  instrument  lighting 
ballast  transformers  from  the  glareshield 
panel  and  the  right  hand  cockpit  sidewall  to 
the  left-hand  cockpit  sidewall,  in  accordance 
with  Fokker  Service  Bulletin  No.  F28/33-34, 
dated  June  1. 1988. 

B.  Ail  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 


provides  an  acceptable  level  of  safety,  may 

be  used  wfben  approved  by  the  Manager. 

Standardization  Branch.  ANM-113.  FAA. 

Northwest  Mountain  Region. 

Note  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any 
comments  and  then  send  it  to  tiie 
Manager.  StandardizatiiHi  Brandi.  ANM- 
113. 
C.  Special  flight  permits  may  l>e  issued  in 

accordance  with  FAR  21.197  and  21.199  to 

operate  airplanes  to  a  t>ase  for  tlie 

accomplishment  of  the  modificatioa  required 

by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacttuer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA,  Imx. 
1199  N.  Fairfax  Street  Alexandria. 
Virginia  22314.  These  dociunents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattie,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effective 
March  6. 1989. 

Issued  in  Seattle,  Washington,  on  January 
11. 1989. 
DaneU  M.  Pedersoo. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  88-1476  Filed  1-23-88: 8:45  am| 
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Model  GTCP331-200A.  -200AC.  -2Q0C. 
-200ER.  -250F.  -2S0H,  and  -200P 
AuKWary  Poster  UnWa  Inaialsd  In,  bwt 
Not  Umilad  to.  Boabw  Modal  7S7  and 
767  S«r«aa  Akplanaa,  Ahbua  Modal 
A310  and  A360-600  Sarioa  ikkplanoa. 
and  Certain  Boeing  Model  747  Seriea 
Airplanea  with  Dual  Unlta 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Garrett  Model  GTCP331 
series  Auxiliary  Power  Units  (APU)  with 
a  certain  fan  assembly,  which  currently 
requires  incorporation  of  a  new  fan 
assembly  with  an  improved  fan 
containment  housing.  This  amendment 
requires  revision  to  the  modified  fan 
assembly  configuration.  This 
amendment  is  prompted  by  three 


J- 


S4M 
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uncontalnsd  hiluras  of  Hm  modiflsd  fan 
••Mmbly.  This  condltioa.  If  not 
comcted.  could  lead  lo  addiUooal 
falluiM  and  potential  InfHght  or  pound 
fires. 

I OATV:  February  22, 19881 


;  The  epp^tcable  i 

information  may  be  obtained  froa 
Garrett  Airline  Service  Division,  a 
Division  of  die  Allied-Stgnal  Aeroepaoe 
Company.  Technical  PttbHcations.  Dept 
06-7a  P.O.  Box  29808.  Ptioenlx.  Arizona 
S803&  This  information  mav  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Padfic  I    ^hway 
South.  Soetde.  Washington,  or  3224  Bast 
Spring  Street  Long  Beach.  California. 


kTWN  COMTACn 

Mr.  Roy  McKinnon.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-IML.  FAA. 
Northwest  Mountain  Rsgion.  Los 
Angeles  Aircraft  Certification  Office. 
3229  Bast  Spring  Street.  Long  Beach. 
Callfomla  90800-2425:  telephone  (213) 
988-6247. 


UMI 


ranv  iwPOiwiUTiow;  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  revise  AD  85- 
14-02.  Amendment  39-5571  (52  FR  8945: 
February  27. 1967).  lo  require 
installation  of  an  improved  fan 
containment  housing  on  Gerrett  Model 
GTCP331  Series  APU's.  was  published 
in  the  Federal  Register  on  September  IS. 
1988,  (53  FR  35320). 

Interested  persons  have  been  afforded 
an  opportimity  lo  participate  in  the 
making  of  thia  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

^e  commenter  suggested  the  rule  be 
revised  lo  reflect  the  initial  compliance 
time  as  12  months  after  the  effective 
date  of  the  AD.  instead  of  0  months,  as 
proposed,  in  order  that  this  commenter 
ntay  accomplish  the  subject  retrofit 
within  its  existing  scheduled 
maintenance  times.  The  FAA  does  not 
concur.  The  proposed  compliance  time 
of  6  months  was  determined  based  on 
the  safety  implications  of  this  action,  as 
well  as  parts  availability.  The  FAA  has 
determined  that  8  months  represents  the 
maximum  interval  of  time  allowable  for 
all  affected  airplanes  to  continue  to 
operate  prior  to  the  iiutaUation  of  the 
required  modification  without 
compromising  safety. 

Arter  carehil  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 
It  is  estimated  that  800  APlTs 
installed  on  airplanes  of  U.S.  registry 
will  be  affected  by  diis  Aa  dtat  tt  will 


take  approximately  4  manboete  par  APU 
to  accompUi^  the  required  actkna.  and 
that  the  average  labor  cost  wiD  be  940 
per  manhour.  The  manufacturer  has 
Indicated  that  it  will  supply  reqeired 
perts  St  no  charge  to  operators.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  astteated  to 
betl28,00a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  die 
national  government  and  the  states,  or 
on  die  distribution  of  power  and 
responsibilities  among  die  various  leveb 
of  government.  Therefore,  in  acoordance 
wid)  Executive  Order  12812.  tt  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
Is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  snd 
Procedures  (44  FR  11034;  February  28^ 
1979):  and  It  is  further  certified  under  die 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  signincant 
economic  effect,  positive  or  negative,  on 
a  substantial  number  of  small  entities, 
because  of  the  minimal  cost  of 
compliance  per  APU  ($160).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adopdoo  of  the  Amendraeot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  |  391 3  of  Part  39  of  the  Federal 
AviaUon  Regulations  (14  CFR  39.13)  ss 
follows: 

PARTSt-CAMENOCOl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aalharilr  «  U.&C  13S«(a),  1421  and  1423: 
49  U.&C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12. 1983):  and  14  CFR  t1J9L 


189.18   (Amended] 

2.  By  revising  AD  86-14-02. 

Amendment  39-5571  (52  FR  5045; 
February  27, 1987),  as  follows: 


CaneM 
Canett 


Aii 


I  Ms 


Aiiasaa^  Applies  to  all  GTBC  Models 
GTt3i9n-aooA.  -JooAC  -aooc,  -aoBR. 

-2SaP,  -2S0H.  and  -SOOP  Auxiliary  Power 
Units  (AFU)  witiitan  assembly.  Garrett 
Part  Number  388na(^.  -4.  or  -5. 
installed:  ee  iaetalled  in.  but  not  limiled 
to,  Boeii«  Model  7S7  and  787  series 
airplanes,  Airbes  Model  AaiOand  A300- 
600  series  airplanes,  and  certain  Boeing 
Model  747  series  airplanes  with  deal 
units:  certiflcaled  in  any  category. 
Compliance  is  re<|nired  as  indicated, 
unlaes  already  accompHslwd. 
To  prevent  an  unooatainad  AFU  cooUng 
fan  failure,  ecoooapUah  the  foUowing: 

A.  Upoo  removel  of  the  cooling  fan 
assembly.  Gairett  Part  Number  3662160-3  or 
-4.  from  en  affected  CTCPSSl  seriee 
Auxiliary  IHmer  Unit  (AFU)  for  any  reason: 
or  within  1.000  airplane  hours  time-in-eervice 
alter  August  15, 1066,  or  prior  to  September 
15, 1965.  whichever  conies  first  for  the  Boeing 
Model  757  and  707  series  airplanes:  and 
within  1.000  airplane  hoars  ttme  in  eerrice 
after  April  2. 1967  (the  effective  date  of 
Amendment  39-55n),  for  all  other  airplanes 
with  a  CTC331  series  APU  insUlled 
incorporated  the  new  fan  assembly  with  the 
improved  fan  oonuinroent  housing  as 
specified  in  Section  rA..  "Accomplishment 
Instructions,'*  of  Garrett  Senrloe  Bulletin 
GTCP331 -49-6546,  dated  August  9, 1064. 

B.  Upon  removal  of  the  modified  cooling 
fan  assembly.  C^irTett  Pari  Number  3662160- 
5,  from  an  affected  GTCP331  series  APU  for 
any  reason,  or  within  six  (6)  months  after  tlie 
effective  date  of  this  AD.  whichever  occurs 
first,  for  all  airplanes  with  GTCP331  series 
APU  insuUed.  incorporate  the  latest 
improved  fan  containment  configuration  In 
accordance  with  the  Accomplishment 
Instnictions  of  Garrett  Service  Bulletin 
36eZieO-«»-57ia  dated  November  16. 1967. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Loe 
Angeles  Aircraft  CerUfication  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl).  who  may  add  any 
comments  and  then  send  it  lo  the  Los 
Angeles  AirorafI  Certiflcation  Office, 
FAA  Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  lo 
operate  airplanes  lo  a  maintenance  base  in 
order  to  comply  with  the  requirements  of  diia 
AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
servioa  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  the 
Gafrett  Airline  Service  Division.  A  Division 
of  the  AlUed^Bignal  Aeroepece  Company. 
Technical  PuMicaUona.  Dept  a5-7a  P.O.  Box 
20003,  Ftwenix.  Ariaona  8603a  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900  Pedfk 
H^wey  South.  Seanle,  Washington,  or  at 


3229  East  Spring  Street  Long  Beach. 
California. 

This  amendment  becomes  effective 
February  22, 1969. 

Issued  in  Seattle.  Washington,  on  January 
4,1969. 

LeroyAKeilh.Maaagar. 

Transport  Airplane  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc  60-1473  Filed  1-23-89: 8:45  am) 


OEPARTMENT  OF  ENERGY 

FMtorrt  Enargy  Regulatory 

Commissiofi 

lOocfcet  Na  RII88-2S-0001 
19CniPart37 

GoMrle  D«««nnination  of  Rate  of 
Rolum  on  Common  Equity  for  Public 


January  13, 1969 

AMNCV:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  benchmark  rate  of 
return  on  common  equity  for  public 
utilities. 


r:  In  accordance  with  {  37.5  of 
its  regulations,  the  Federal  Energy 
Regulatory  Commission,  by  its  designee, 
the  Director  of  the  Office  of  Economic 
Policy,  issues  the  update  to  the 
"advisory"  benchmark  rate  of  return  on 
common  equity  applicable  to  rate  filings 
made  during  the  period  February  1, 1989 
throiigh  April  3a  1989.  This  benchmark 
rate  is  set  at  12.^  percent. 
UPtCllvt  date:  February  1, 1989. 

PON  RmTNER  MTOnMATION  CONTACT: 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  (202)  357- 
8283. 


'ARV  mfomiation: 

Benchmaik  Rate  of  Return  on  Common 
Equity  for  Public  Utifides 

On  December  19. 1968.  die  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule  (Order 
No.  510)  concerning  the  generic 
determination  of  the  rate  of  return  op 
common  equity  for  public  utilities. '  In 
several  eariier  rulemaking  proceedings, 
the  Commission  established  a 
discounted  cash  flow  (DCF)  formula  to 
determine  the  average  cost  of  common 
equity  and  a  quarterly  indexing 
procediue  to  calculate  benchmark  rates 
of  return  on  common  equity  for  public 
utilities  and  codified  the  formula  and 
procedure  at  {  37.9  of  its  Regidations.* 
In  Order  No.  510.  the  Commission 
detennined  that  4.3  percent  is  an 
appropriate  expect^  annual  dividend 
growth  rate  for  use  in  the  quarteriy 
indexing  procediue  during  the  12  months 
beginning  February  1, 1989  and  that  0.03 
percent  is  an  appn^riate  flotation  cost 
adjustment  factor  for  that  period. 

The  Commission,  by  its  designee,  the 
Director  of  the  Office  of  Economic 
Policy,  uses  the  quarterly  indexing 
procedure  to  determine  that  the 
benchmark  rate  of  return  on  common 
equity  applicable  to  rate  filings  made 
during  the  period  February  1. 1989 
through  April  3a  1989  is  12.38  percent 

Section  37.9  of  the  Commission's 
regulations  requires  that  the  quarterly 
benchmark  rate  of  return  be  set  equal  to 
the  average  cost  of  common  equity  for 
the  jiuisdictional  operations  of  public 
udities.  This  average  cost  is  based  on 
the  average  of  the  median  dividend 
yields  for  the  two  most  recent  calend^ir 
quarters  for  a  sample  of  99  utilities.  The 
average  yield  is  used  in  the  following 
formula  with  fixed  adjustment  factors 

'  Generic  Determination  of  Rate  of  Return  on 
Common  Equity  for  Public  Utilities.  Order  N.  Sia  S3 
FR  51.752  (Dec.  23. 1988).  45  FERC 1 81 .452  (Dec  1ft 
1988). 

>  18  CFR  37a  (1988).  The  most  recent  adoption  of 
the  DCF  fonnuia  and  quarterly  indexing  procedure 
came  in  Order  No.  488.  S3  FR  3342  (Feb.  5. 1988). 


(determined  in  the  most  recent  annual 
proceeding)  to  determine  the  cost  rale: 
k,  =  1.02  y,  +  4  J3 

where  k,  is  the  average  cost  of  common 
equity  and  Y,  is  the  average  dividend  yield. 

The  attached  appendix  provides  the 
supporting  data  for  this  update.  The 
median  dividend  yields  for  the  99- 
company  sample  of  utilities  for  the  third 
and  fourth  quarters  of  1988  are  7.92  and 
7.85  percent  respectively.  The  average 
yield  for  those  two  quarters  is  7.89 
percent  Use  of  the  average  dividend 
yield  in  the  above  formula  produces  an 
average  cost  of  common  equity  of  12.38 
percent 

This  notice  supplements  the  generic 
rate  of  return  rule  announced  in  Order 
No.  5ia  issued  December  la  1988  and 
effective  on  February  1, 1989. 

List  of  Subjects  in  18  CFR  Part  37 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  37,  Chapter  L 
Tide  18  of  die  Code  of  Federal 
Regulations,  as  set  forth  below,  efiective 
February  1, 1989. 

Richard  P.  CTNeill. 

Director.  Office  of  Economic  Policy. 

PART  37-GENERIC  DETERMNATION 
OF  RATE  OF  RETURN  ON  COMMON 
EQUITY  FOR  PUBLIC  UTILITIES 

1.  The  authority  citation  for  Part  37 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act  16  US.C. 
791a-82Sr  (1962):  Department  of  Energy 
Organization  Act  42  U.S.C  7101-7352  (1982). 

2.  In  S  37.9,  paragraph  (d)  is  revised  to 
read  as  follows: 


§37.9   QusrtertyindeMing 


(d)  Table  of  Quarteriy  Benchmark 
Rates  of  Return.  The  following  table 
presents  the  quarteriy  bendunark  rales 
of  return  on  common  equity: 


Bendwnarti  applicabiMy  period  (t) 


Fahniary  1. 1966  to  Apri  30. 1966 . 

May  1.  1966  to  July  31. 1966 

1 1,  1966  to  OdOtMr  31,  1966l-.. 


Nowambar  1. 1966  to  Januwy  31. 1067.. 

Fetmeiy  1. 1967  to  April  30, 1967 

Mey  1,  1967  to  July  31.  1967 

1 1, 1067  to  October  31. 1967 


Novembar  1  1967  to  JwHieiy  31, 1966.. 

Fatoueiy  1. 1966  to  April  30, 1968 

Mey  1, 1988  to  July  31.  1968. 


August  1,  1968  to  October  31.  1968- 


Dividond 


adpustmeni 
(actor  (a) 


102 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
102 
102 
1.02 
1.02 


Expected 

gnxMb 

a«juslmeni 

(actor  (b) 


4.54 
4.54 
4.54 

4.54 
4.63 
4.63 
4.63 
4.63 
4.36 
4.36 
4.36 


CurrenI 
dMdond 
yield  (Yj 


9.03 
6.37 
7.49 
6.75 
6.44 
6.54 
6.97 
7.46 
7.90 
7.09 
7M 


Cwtol 
oonvnon 
equity  <I0 


13.75 
13.06 
12.16 
11.43 
11.20 
11.30 
11.74 
12^ 
1^42 
12.51 
12J6 


Benc^martl 
raieoi 
i«h»n 


13.75 
13.25 
1275 
12^ 
11^ 
11.30 
1174 
l.f.27 
12.42 
12.51 
12.36 
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m 


91.11 


FetxMvy  1.  I0M  to  Afrt  30i  II 


lar 

1.01 


4J8 
4.39 


(VJ 


7Jt 

7ja 


OhioI 

Non 


12JB 


EXHnrr  2.— UTNJTIES  EXCUJDEO  Pm)M  TW  SaMPIX  PCm  THE  NDID^TED  CkMRTER  CXiE  TO 

THE  DfVIDEItOS  FOR  THIS  QUARTER  OR  THE  PRIOR  THREE  QUARTERS 


[YMr>88  QMrtw«4l 


1Z44 
1&90 


TiCMr  symbol 


ex. 


NalK  TW  Appendix  will  aot  be  pubUabad 
In  Code  ofFkthrai  Raguhtiom*. 


Exhibit  Na  and  Tide 

1  Initial  Mnpia  of  utiUtieo 

2  UtllitiM  exchidad  from  the  Minpie 

for  the  indicated  quarter  due  to 
either  zero  dividends  or  a  reduction 
In  dividends  for  thia  quarter  or  the 
prior  three  quarters 

3  AnnuaHiad  dividend  yields  for  the 

indicated  quarter  for  utilities 
retained  in  the  sampto 
Source  of  Data:  Standard  and  Poor's 
Compustat  Services.  Inc..  Utility 
COMPUSTAT  D  Quarterly  Data 
Base. 


EXHWTl 


(yimunu 


^mt 

TtglSl 

eSs 

ALLEOHENV             TOWER 

AYP 

4aii 

SYSTEM 

AMERICAN           ELECTRC 

AEP 

4011 

ATVAilTC  ENERGY  ac      .. 

ATE 

4aii 

BALTVUORE  QAS  «  ELEC- 

BQE 

4«31 

TWCX 

BLACK  MBX8  CORP  -        .- 

■KH 

4011 

BOSTON  EOISON  CO - 

S8E 

4*11 

CAROUNA       TOWER       ft 

CPL 

4011 

UQKT 

CENTERIOR            ENERGY 

CX 

4011 

CORP 

CENTRAL  a  SOUTH  WEST 

C8R 

4011 

mnp 

CENTRAL  HUOeONQASa 

CNH 

4091 

EL£C 

CENTRAL       U.       PUBUC 

OP 

4831 

SERVKX 

CENTRAL            LOUSMNA 

CNL 

4011 

ELECTRL 

CENTRAL    MAaC    ro«<€R 

CTF 

4011 

CO. 

CENTRAL    VERMONT    PUB 

CV 

4011 

SERV 

OLCORP  INC  ._ — 

CEK 

4091 

Ca>ONNAT1  OAS  a  ELEC- 

CM 

4001 

TRC 

CMS  ENERGY  CORP 

CMS 

4091 

COMMOWXCALTH  EOISON.. . 

one 

4011 

COMMONWEALTH 

CE8 

4091 

ENERGY  SY8TE. 

CONSOUOATEO      EOISON 

EO 

4991 

OF  NY 

OEUMMtVA       POMCR       a 

OEW 

4001 

UQHT. 

EXMMTI-SAMPLE  OP  UT«JTK»- 

Coninued 

\mt 

TlcMI, 

A 

OCTROfT  EOOON  00  ... 

OTE 

4011 

COMMON       RESOURCES 

0 

4091 

•C-VA. 

OPL  iNr 

OPL 

4001 

DUKE  POWER  CO 

OUK 

4011 

OUQUESNELXIHTCO-. 

DQU 

4011 

EASTERN          unincs 

EUA 

4011 

ASSOC 

EMPME    OMTRCT    ELEC- 

BX 

4011 

TRIC. 

pncHeuRQ  QAS  a  elec 

PQE 

4001 

LJQK 

FtORCA            PROGRESS 

PPC 

4011 

CORP. 

«i  nnrniPiHC       

PPt 

4011 

QENBiAL  p^auc  \svu- 

OPU 

4011 

ves. 

GREEN  MOUNTAM  POWER 

QMP 

4011 

CORP 

OSU 

4011 

oa 

HAWAMAN  ELECTRIC  MOS- 

HE 

4011 

HOUSTON         MOUSTRIES 

MOU 

4011 

INC 

1  E  INDUSTRIES  aC 

». 

4001 

KVSMOPOWCnOO 

KM 

4011 

UJNO*  POWER  CO. 

PC 

4091 

afTBWTATE  POWCR  00— 

IPW 

4091 

OWA  RESOURCES  PC 

OR 

4011 

lOWA^UJNOM       QAS       a 

N«Q 

4091 

ELEC 

IPALCO  ENTERPRISES  PC- 

M. 

4011 

KANSAS   CITY   POWER   a 

KLT 

4011 

UQKT 

KANSAS  QAS  a  ELECTRC- 

KQE 

4011 

KANSAS  POWER  S  UOHT- 

KAW 

4001 

KENTUCKVUTVJTKSCO — 

KU 

4011 

LONQ  OLANO  UQHTWQ 
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r.  This  document  gives  ootios 

that  a  Customs  Service  Decision  (C&D.) 
which  held  that  the  movement  of  a 
vessel  on  snother  vessel  from  a 
coastwise  point  to  a  point  on  the  high 
seas  where  the  vessel  is  removed  from 
the  carrying  vessel  and  then  towed  to 
another  coastwise  point  is  considered 
coastwise  trade,  will  remain  unchanged. 
The  C.S.D..  in  accord  with  the  coastwise 
laws  which  provide  that  no  foreign 
vessel  may  transport  merchandise 
between  points  in  the  U.S..  either 
directly  or  via  a  foreign  port,  or  for  any 


fWOMh  of 
«us(Mr-l«gf« 


80790 
19590 


80186 
88590 

21.186 
8O790 


3037S 
20590 
29590 
28589 
17.900 
28000 
37.000 
39579 
10000 
20.979 
17579 
22.000 
34500 
31579 
39.379 
20379 
2O290 
21000 
24500 
53500 
2O000 
29579 
1O730 
20000 
87579 
30579 
31579 
27.790 


MQfMn  O* 

ausnsr4o« 


83579 

80576 


19.629 
10000 
31.686 
29579 
10126 
24  000 
21590 
10000 
2O790 
36579 
3O000 
19590 
10790 
17  000 
20  790 
38.000 
30.790 
34  379 
26590 
20579 
22579 
2O900 
4S790 
16500 
26000 
10000 
23  629 
23.790 
29.129 
30.379 
26500 
22590 
22129 
20629 


^los,  3pd 

0* 


20500 

10000 
33590 
29579 
80590 
24.979 
22526 
16500 
81590 
36500 
3012S 
19379 
21979 
17.790 
21.000 
3O000 
32590 
39.900 
20629 
22.790 
83790 
24.629 
51629 
19579 
29579 
19579 
24579 
27500 
30590 
3^129 
27.750 
23590 
22579 
20126 


part  of  the  transportation,  held  that  the 
carrying  vessel  in  this  kind  of  movement 
must  be  coastwise  qualified.  i.a..  US. 
o«vned.  built  and  properly  documented. 
The  changing  of  the  CS.D..  as  requested 
in  a  petition  for  an  interpretive  ruling, 
would  have  permitted,  insofar  as  the 
coastwise  laws  were  concerned,  the 
carriage  by  a  foreign-built  launch  barge 
or  an  outer  continental  shelf  platform 
iackel  from  a  point  in  the  U.&  to  a  point 
outside  U.S.  territorial  waters  where  the 
jacket  would  be  unloaded  from  the 
barge  and  then  towed  to  an  installation 
site  on  the  U.S.  outer  continental  shelf. 
The  petitioner,  in  its  submission,  had 
contended  that  towing  is  not 
"transportation"  and  a  vessel  is  not 
"merchandise"  for  the  purposes  of  the 
coastwise  laws.  It  noted  that  qualified 
barges  capable  of  launching  a 
deepwater  iacket  are  nonexistent  and  it 
is  economically  impracticable  for 
anyone  to  build  such  a  barge  in  the  U.S. 
becauae  of  competitive  pressures  from 
foreign  marine  fabricators.  Additionally, 
the  petitioner  stated  that  the  previous 
ruling  does  not  serve  to  promote  the 
American  merchant  marine  or  domestic 
shipbuilding  industry  insofar  as  it 
prevents  the  domestic  fabrication 
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industry  from  participating  in  deepwater 
projects. 

Tills  document  after  consideration  of 
the  comments  submitted  in  response  to 
a  proposed  interpretive  rule  published  in 
the  Fadaral  Ragiatar  less  on  June  29. 
1987  (52  FR  24169).  afTirms  Customs 
existing  position. 

TOR  WIRTMBR  IFORMUTIOII  CONTACn 
Paul  G.  Hegland.  Carrier  Rulings  Branch. 
(202-^66-6706). 

r  AMY  MFONMATIONC 


Background 

By  notice  published  in  the  Fadaral 
Re^er  on  June  29. 1987  (52  FR  24169).  it 
was  announced  that  Customs  was 
inviting  public  comments  on  the  issues 
raised  in  a  petition  requesting  that 
Customs  reconsider  its  ruling  in  C.S.D. 
85-9.  published  in  19  Cust.  Bull.  508. 
January  2a  1965.  Cusloms  held  in  CS.D. 
85-0.  that  the  movement  of  a  vessel  on 
another  vessel  from  a  coastwise  point  to 
a  point  on  the  high  seas  where  the 
vessel  is  rem'^ved  from  the  carrying 
vessel  and  then  towed  to  another 
coastwise  point  is  considered  coastwise 
trade.  The  carrying  vessel  in  that  kind  of 
movement  must  be  U.S.  owned,  built. 


and  properly  docamented  pursuant  to  46 
U.S.C.  App.  883.  The  notice  specified 
that  if  the  previous  ruling  were  changed, 
it  would  permit,  insofar  as  the  coastwise 
laws  were  concerned,  the  carriage  by  a 
foreign-built  launch  baige  of  an  outer 
continental  shelf  IQCS)  platform  jacket 
from  a  point  in  the  U,S.  to  a  point 
outside  U.S.  territorial  waters  where  the 
jacket  would  be  unloaded  from  the 
barge  and  then  towed  to  an  installation 
site  on  the  U.S.  outer  continental  shelf.  It 
further  noted  that  the  petitioner 
contended  that  towing  Is  not 
"tran^Mrtation"  and  a  vessel  is  not 
"merchandise"  for  the  purposes  of  the 
coastwise  lawo  In  addition,  the 
petitioner  stated  that  qualified  barges 
capable  of  launching  a  deepwater  jacket 
are  nonexistent  and  it  is  economically 
impracticable  for  anyone  to  build  such  a 
barge  in  the  U.S.  beosuse  of  competitive 
pressures  from  foreign  marine 
fabricators.  The  petitioner  alao  stated 
that  the  previous  Customs  ruling  did  not 
serve  to  promote  the  American 
merchant  marine  or  domestic 
shipbuilding  industry  and  that  it  tended 
to  prevent  the  domestic  fabrication 
industry  from  participating  in  deepwater 
projects.  Petitioner's  arguments  were 
fiilly  9et  out  in  the  notice. 

FubHcLawliO-g2* 

Since  publication  of  the  notice, 
Congrega  has  recognized  the  lack  of 
coastwise-qualified  launch  bargea 
capable  of  Lsunching  deepwater  jackets 
in  Pub.  L 100-329.  Under  Pub.  L  100- 
329,  transportation  on  certain  launch 
barges  of  large  platform  jackets  between 
points  in  the  United  States  at  one  of 
which  there  is  an  installation  or  other 
device  within  the  meaning  of  the  Outer 
Continental  SheU  Lands  Act  (OCSLA) 
would  not  be  deemed  transportation 
subject  to  section  883.  A  launch  barge 
widi  a  carrying  capacity  of  12.000  long 
tons  or  more  which  was  built  or  under 
construction  as  of  the  date  of  enactment 
of  Pub.  L 100-329  and  was  documented 
under  die  laws  of  the  United  States 
could  be  used  to  transport  a  platform 
jacket  which  could  not  be  transported 
on  and  launched  from  a  baige  of  lesser 
capacity. 

Part  of  the  motivation  for  the  launch 
barge  provision  in  Pub.  L 100-329  was 
aSi3. 85-9  (January  28, 1988,  Hearings 
of  the  Subcommittee  on  Merdiant 
Marine.  U.S.  Senate  Committee  on 
Commerce.  Science,  and 
Transportation).  However,  passage  of 
Pub.  L.  100-329  does  not  make  moot  the 
issue  considered  in  this  interpretive 
rubng  The  question  ef  the  apfriicability 
of  the  coastwise  laws  to  dual-mode 
movements  still  exists  with  regard  to  the 
movement  of  platform  jackets  between 


points  other  than  sites  on  the  OCS,  as 
well  as  to  the  movement  of  articles  other 
than  platform  jackets  not  exempted  {ran 
the  provisions  of  section  883  by  Pub.  L 
100-329. 

Analysis  of  Comments 

Seventeen  comments  were  submitted 
in  response  to  the  proposed 
interpretative  rule  published  on  June  29, 
1987.  An  analysis  of  the  conunents 
follows: 

Conunents  Agreeing  with  Petitioner  that 
CS  J).  85-8  ShouM  be  Modified 

All  of  the  commenters  agreeing  with 
the  petitioner  that  CSJ).  85-9  should  be 
modified  gave  economic  or  practical, 
non-legal  reasons  for  doing  so.  These 
aiguments  include  the  claim  that  CSJ). 
85-9  promotes  the  exportation  of  the 
jacket  fabricating  industry  and  the  jobs 
associated  therewith. 

Also  included  in  these  aiguments  is 
the  claim  that  there  are  no  coastwise- 
qualified  launch  barges  capable  of 
launching  the  jackets  required  for 
deepwater  sites.  Sudi  aiguments 
contend  that  diere  is  too  much 
uncertainty  in  the  maricet  to  promote 
construction  of  coastwise-qualified 
barges. 

Another  sudi  contention  is  that 
because  the  use  of  transportation 
alternatives  not  requiring  coastwise- 
qualified  barges,  such  99  the  fabrication 
of  jackets  abroad  or  die  modification  of 
OCS  development  plana,  could  increase 
project  coats  and  risks,  devriopment  of 
the  OCS  may  be  deferred.  This 
consequence,  according  to  the  argument, 
could  damage  the  domestic  fabri^tion 
industry,  ship  building  and  crfhhore 
supply  industries  as  well  as  overaU 
United  States  national  energy  security 
and  the  domestic  oil  industry. 

Three  of  the  commenters  agreeing 
with  die  petitioner  that  CSD.  85-9 
should  be  modified  have  submitted 
virtually  identical  substantial  legal 
arguments  on  the  issue.  These 
commentns  claim  that  the  position  of 
Customs  before  C.S.D.  85-9  was  a 
correct  interpretation  of  the  relevant 
laws  and  should  continue  to  be  the 
position  of  Customs.  Because  a  violation 
of  46  U.S.C.  App.  883  calls  for  a  severe 
penalty,  the  commenters  state  that  it  is 
well  established  that  section  883  should 
be  construed  strictly. 

The  commenters  recount  the  history 
and  evolution  of  the  applicable  statutes, 
46  U3.C  ^p.  883  (enacted  in  1920  as 
the  Jones  Act  and  amended  many  times 
since,  althougjh  its  antecedents  can  be 
traced  back  to  1817)  and  section  316(a) 
(enacted  in  1940  and  recentiy  amended 
by  the  Act  of  May  19, 1966  (Pub.  L ! 
307, 100  Stat  447),  aldioo^  its 


antecedents  can  be  traced  back  to  1886). 
The  commenters  state  that  the  two 
statutes  are  somewhat  similar,  although 
the  prtdiibition  in  section  316(a)  is 
dir«:ted  against  the  towing  vessel  and 
that  of  section  883  is  against  the 
merchandise  transported. 

The  commenters  use  an  Opinion  of 
the  Attorney  General  (30  Op.  Att'y  Gen. 
3  (1919))  to  trace  the  evolution  of  the 
language  of  section  883.  The 
commenters  contend  that  this  Opinion 
of  the  Attorney  General  makes  it  clear 
that  the  "tranqwrtation"  which  was 
prohibited  by  die  predecessor  of  section 
883,  when  it  refers  to  transportation  by 
water,  means  transportation  by  water  in 
vessels.  The  commenters  contend  that 
this  interpretation  is  buttressed  by  a 
word-by-word  and  phrase-by-phrase 
analysis  of  section  883. 

The  conunmters  state  that  diere  were 
no  changes  in  sections  883  and  316(a) 
between  1940  and  the  issuance  of  C&D. 
85-9  warranting  or  necessitating  the 
change  in  Customs  position  made  by 
CSD.  85-6.  There  were  many  consistent 
rulings  with  regard  to  dual-mode 
transportation  issued  by  Customs  darir^ 
this  period,  according  to  the 
commenters.  Further,  there  were  no 
decisions  by  any  courts  interpreting  the 
statutes  or  these  rulings,  although  the 
commenters  describe  an  ordo'. 
subsequently  vacated,  of  the  Uiuted 
States  District  Court  for  the  Eastern 
District  of  Texas,  Beaumont  Division 
(concerning  the  movement  of  a  floating 
drydock  fr«n  Hawaii  to  Texaa  which 
was  described  in  the  Fadatal  Ragislar 
Notice)  which  held  that  the  dual-mode 
transportation  in  diat  case  would  not 
violate  46  U.S.C  App.  316(a)  or  883. 

The  commoiters  note  that  altfaou^ 
Customs  concluded  in  CSJ).  85-8  that 
the  so-called  "Mystical  tranaformation" 
theory  underlying  the  dual-mode 
exception  from  applicability  of  the 
coastwise  laws  made  no  sense.  Customs 
also  recognized  that  the  key  to 
determining  the  applicability  of  section 
883  to  such  movements  was  whether  tiw 
vessel  or  article  was  transported 
between  coastwise  points.  The 
commenters  state  that  the  error  of  CSJ). 
85-9  was  the  omission  of  the  words  "in 
a  vessel"  after  "transportation"  as  the 
key  in  detonining  the  applicability  of 
secticHi  883.  Qmtending  that  the  key 
word  in  the  |rftrase  "or  for  any  part  of 
the  transportation"  in  the  stetute  is  the 
word  "transportation."  the  commenters 
conclude  that  "transportation"  in  tiiis 
phrase  indodes  "merchandise 
transported  by  water  between  points  in 
the  United  States  in  any  vessel. " 

The  ocnnmenters  contend  that  the 
whole  to  whidi  "any  part"  in  the  above 
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phraa*  nhn  Is  **tka  transportadoo  " 
which  ths  oommMilsrs  claim  maans 
"transported  by  water  bttwwn  pointM  in 
th€  Unitad State*  in  a  venel.  "The 
commmtsrs  stats  that  the  tubstitution 
in  the  1820  Act  of  "transportation"  for 
"voysfe"  was  made  because  the 
addition  of  the  phrase  "or  by  land  and 
water"  meant  that  some  transportation 
could  be  done  other  than  by  water  in  a 
vessel  but  that,  where  only  wsler 
transportstion  is  involved, 
transportation  has  the  same  meaning  as 
voyage  previously  had.  "transported  by 
water  in  a  vessel."  Thus,  the 
commenters  contend,  for  section  863  to 
apply  to  an  all-water  movement,  there 
must  be  a  loading  of  pierchandise  in  a 
vessel  at  one  United  Stales  coastwise 
point  and  a  transportation  in  that  or 
another  vessel  to  another  United  States 
coastwise  point  where  the  cargo  is 
offloaded  from  the  vessel 

The  commenters  note  thst  Customs 
has  indicated  that  sections  883  and 
3ie(a)  are  to  be  construed  in  pari 
materia  but  that  each  statute  has  its 
own  application  and  operates  to  the 
exclusion  of  the  other.  The 
transportation  of  merchandise  in  a 
vessel  snd  the  lowing  of  a  vessel  by 
another  vessel  are  two  different  modes 
of  transportation  as.  the  commenters 
state.  Congress  has  recognized  by 
enacting  separate  statutes.  Further, 
these  commenters  contend,  there  Is  no 
legislative  history  to  Indicate  that  the 
statutes  should  not  be  considered  and 
treated  separately  (i.e..  there  is  no 
legislative  history  indicating  that 
transportation  between  coastwise  points 
via  a  non-coastwise  point  in  a  vessel 
should  be  linked  to  towing  by  a  vassal). 

In  examining  Customs  rulings  to 
illustrate  the  spplicability  and 
IntarpreUtion  of  sections  316(a)  and  883. 
the  commenters  dte  Customs  rulings 
holding  that  "for  there  to  ba  a  ooastwisa 
transportation  subfect  to  (sactioo  883). 
there  must  be  a  lading  of  mercfaandisa  at 
one  coastwise  point  and  a 
transportation  of  the  merchandise  to 
another  coastwise  point  where  it  is 
unladen,"  or  similar  words  to  the  same 
elfacL  The  commenters  note  that 
Customs  has  held  that  "a  towing 
operation  is  not  such  a  transportatioo  in 
a  vessel  as  will  give  rise  to  a  penalty 
under  the  first  portioa  of  section  883 
Title  46"  and  that  "(tlhe  prohibition  in 
section  883  is  sppllcable  to  merchandise 
transported  in  this  coastwise  trade  in  a 
noQ-ooastwlsa-qualified  vessel"  There 
is  no  such  transportatioii  by  the  tug 
when  toKving  s  vessel  according  to  the 
commenter.  citing  CSD.  82-74.  Since  in 
the  dual-mode  movement  described  by 
the  petitioner  there  is  no  loading  and 


unloading  of  the  platform  jacket  on  and 
from  the  tug.  but  only  00  and  from  the 
transporting  vessel,  the  commenters 
contend  that  section  883  does  not  spply 
to  such  a  movement 

In  the  dual-mode  movement  described 
by  the  petitioner,  the  commenters 
reiterste.  merchandise  will  only  ba 
carried  between  the  point  in  the  United 
States  St  which  the  platform  jacket  will 
be  loaded  in  the  carrying  vessel  to  s 
point  outside  the  territorial  waters  of  the 
United  States  where  the  pistform  )acket 
will  be  unloaded  from  that  vessel. 
Because  a  towing  operation  is  not 
transportation  in  a  vessel,  the  entire 
transportation  in  a  vessel  is  between  a 
coastwise  point  and  a  non-coastwise 
point. 

Hie  commenters  offer  several 
scenarios  to  help  trace  the  evolution  and 
application  of  section  883  and  to 
illustrate  the  "absurdity"  of  CS.O.  85-0. 
The  commenters  state  that  in  a  dual- 
mode  movement  in  which  a  platform 
iacket  is  transported  in  a  coastwise- 
qualified  vessel  from  s  coastwise  point 
to  a  non-coastwise  point  and  is  towed 
by  a  non-coastwise-qualified  vessel 
fiom  the  latter  point  to  another 
coastwise  point  the  towing  segment  of 
the  movement  would  be  prohibited  by 
46  use.  App.  883.  even  though  it  would 
not  be  prohibited  by  46  U.S.C  App. 
316(s)  and  the  carriage  segment  of  the 
movement  would  not  be  prohibited  by 
46  U.S.C  App.  883.  This,  the  commenters 
state,  is  an  absurd  result  which  follows 
from  failing  to  recognized  the  presence 
of  the  phrase  "in  sny  vessel"  snd  its 
effect  on  the  meaning  of  the  tann 
"transportation." 

Those  ooounenters  on  the  legal 
aspects  of  this  issue  also  contend  that 
Customs  failed,  in  its  issuance  of  C.S.O. 
86-0.  to  follow  its  established  (see  10 
CPR  Part  177)  pnx^ures  for  issuance  of 
a  ruling  whidi  has  the  effect  of  changing 
a  position  of  the  Customs  Service  which 
rmults  in  s  restriction  or  prohibition. 
The  commenters  cits  19  CFR  177.10(cK2) 
which  requires  publication  la  the 
Padatal  Raglalat  of  notice  that  such  a 
change  in  position  is  under  review  and 
that  interestsd  parties  be  given  an 
opportunity  to  ooaunent  on  the 
oorrectnesa  of  the  contemplated  change. 

The  commenters  state  thst  by  the 
issuance  of  CSJ).  85-0.  changing  its 
position  on  the  subject  of  that  CSJ). 
and  treating  the  position  adopted  in  the 
CSJ).  as  the  current  Customs  position. 
Customs  improperly  places  the  burden 
of  modifying  or  changing  the  positon 
back  to  the  one  existibog  before  CSJ). 
8S-0  on  the  petitioner  or  others  who 
would  seek  s  ruling  permitting  a 
movement  which  would  be  prohibited 


under  CSJ).  85-0.  The  commenters 
submit  that  oonunents  on  this  matter 
should  address  the  issue  of  whether  the 
position  of  Customs  before  CS.D.  85-« 
was  correct  or.  if  not  should  be 
modified,  and  the  position  of  the 
petitioner  should  be  approved  based  on 
the  long-standing  interpretations  of 
Customs. 

CommentM  Oppoeing  Modification  of 

asj).as-0 

Several  of  the  commenters  opposing 
modincation  of  CS.D.  85-0  concede  that 
there  may  not  be  coastwise-qualined 
launch  barges  capable  of  launching 
deepwater  platforms  on  the  OCS. 
Another  commenter  states  that 
permitting  the  petitioner's  proposed 
movement  would  not  result  in  any 
benefit  to  United  Stales  shipbuilders  or 
owners:  the  only  benefit  would  be  to 
United  States  manufacturers  of  platform 
Jackets  and  foreign  manufacturers  of 
launch  barges  and  tugs. 

Most  of  the  commenters  opposing  the 
modification  of  CS.D.  85-9  took  the 
position  that  the  economic  arguments, 
including  the  possible  absence  of 
coaslwise-qualifled  launch  barges 
capable  of  launching  deep-water 
platforms,  are  irrelevant  to  Customs 
determination  of  the  applicability  of  dte 
coastwise  laws.  These  commenters 
contend  that  the  proper  forum  for 
consideration  of  such  factors  is  the 
United  States  Congress.  Customs 
responsibility  with  regard  to  the 
coastwise  laws,  seconding  to  these 
commenters.  is  to  enforce  those  laws  as 
written,  regardless  of  the  economic 
dffect  of  s«M:h  enforcement. 

In  this  regard,  several  of  these 
commenters  point  out  thai  there  are 
existing  waiver  mechanisms,  both 
administrative  and  legislative,  which 
could  allow  foreign-built  launch  barges 
to  be  used  for  the  launching  of  United 
States  origin  platforms  on  the  OCS. 
These  commenters  refer  to  the  provision 
for  waiver  of  the  coastwise  laws  in  the 
interest  of  national  defense  under  the 
Act  of  December  27, 1950  (64  SUt  1120). 
and  special  legislation  granting 
partiailar  vessels  the  right  to  engage  in 
the  coastwise  trade.  Granting  the 
petitioner's  request  by  means  of  an 
Interpretative  ruling  instead  of  using  one 
of  these  waiver  mechanisms  would, 
according  to  one  of  these  commenters. 
set  a  harmful  precedent. 

Legally,  most  of  the  commenters 
opposing  modification  of  CS.D.  85-0 
contend  that  the  dual-mode  movement 
which  the  petitioner  proposes  should  be 
permitted.  Is  a  violaticm  of  the  coastwise 
laws  and  the  intent  of  those  lews  which 
Is.  to  protect  and  develop  the  American 


merchant  marine.  In  this  regard,  one 
commenter  refers  to  the  case  of  Port 
Royal  Marine  Corp.  v.  United  States, 
STB  F.  Supp.  345  (SJ).  Ga.  1974).  affd, 
420  U.S.  001  (1075).  as  an  illustration  of 
its  contention  that  46  U.S.C  App.  883 
should  be  construed  broadly  in  the  face 
of  technological  advances  so  as  to 
continue  to  fulfill  its  Congressional 
purpose. 

Several  of  the  commenters  opposing 
modification  of  CSJ).  85-0  state  that  the 
petitioner's  argument  that  a  dual-mode 
movement  is  not  within  the  coastwise 
laws,  would  result  in  a  loophole  in  the 
coastwise  laws.  One  of  these 
commenters  states  that  a  dual-mode 
movement  is  not  different  than  the 
transportation  in  a  vessel  of  cargo  from 
a  United  States  point  to  a  foreign  point 
where  the  cargo  is  unloaded  and  laden 
onto  another  vessel  and  transported  to 
another  United  States  port  Another  of 
these  commenters  points  out  that  under 
the  dual-mode  interpretation  advocated 
by  the  petitioner,  a  rig  could  be  towed 
on  a  non-coastwise-qualified  vessel 
90^0  miles  to  a  platform  installation 
site  100  miles  from  the  United  States 
mainland  and  launched  to  be  towed  nn 
its  own  bottom  the  remaining  Vio  mile. 
A  third  commenter  states  that  the 
petitioner's  construction  of  46  U.S.C. 
App.  316(a)  and  883  requires  a  narrow 
reading  of  those  statutes  which  is 
inconsistent  with  Congressional  intent 
Several  commenters  contend  that  the 
petitioner's  argument  is  faulty  in  the 
assumption  that  the  towage  of  a 
platform  does  not  constitute 
"transportation"  of  merchandise  under 
46  U.S.C  App.  883.  One  of  these 
commenters  dtes  Cornell  Steamboat  Co. 
V.  U.SA.,  321  U.S.  634  (1944).  in  which 
the  Supreme  Court  held  that  towage  was 
induded  within  the  term 
"transportation."  as  that  term  is  utilized 
in  the  Interstate  Commerce  Act 

Another  of  these  commenters.  citing 
Borough  ofBrielle  v.  Zeigler.  170  A.  2d 
780  (1062).  and  In  the  Matter  of  the 
Application  of  Newton  Creek  Towing 
Company.  190  N.Y.S.  866  (1023).  states 
that  "transportation"  is  generally 
defined  as  the  system  or  modes  of 
conveyance  of  persons  or  goods  from 
one  place  to  another  and  has  been 
interpreted  to  include  movement  by 
towing  vessels.  i.e..  tugs. 

One  commenter  contends  that  since 
46  U.S.C  App.  883  provides  that  "no 
merchandise  shall  be  transported  by 
water,  or  by  land  and  water.  *  *  *  or 
for  any  part  of  the  transportation  in  any 
other  vessel  thana  [coastwise  qualified 
vessel]"  (emphasis  supplied  by 
commenter),  the  statute  contemplates 
that  its  provisions  will  apply  where  part 
of  the  transportation  is  eri^ected  by 


modes  of  conveyance  other  than  a 
carrier  vessel  without  exclusion  of 
conveyance  by  towing  for  a  portion  of 
the  movement 

Citiiig  American  Maritime 
Association  v.  Blumenthal.  supra,  32  Op. 
Att'y  Gen.  350  (1920).  34  Op.  Atfy  Gen. 
355  (1024).  and  The  Bermuda.  70  U.S. 
514.  553  (1865),  the  commenter  states 
that  46  U.S.C  App.  883  appUes  where 
goods  are  loaded  at  a  coastwise  point 
unloaded  at  a  foreign  point  and 
reloaded  on  another  vessel  for  a 
coastwise  destination.  The  commenter 
recognizes  that  in  Blumenthal,  46  U.S.C 
App.  883  was  held  not  to  be  applicable 
because  there  was  no  continuity  of 
movement  of  cargo  between  two  United 
States  coastwise  points.  The  commenter 
states  that  the  inference  drawm  from 
Blumenthal  and  set  forth  in  a  final  rule 
of  Customs  in  its  amendment  of  19  CFR 
4.a0b  at  44  FR  42177  (19/9).  that  where 
merchandise  being  transported  by 
vessel  between  coastwise  points  does 
not  undergo  substantial  change  at  an 
intermediate  non-coastwise  point  but  is 
merely  transshipped,  the  shipper's  intent 
should  control,  supports  the 
interpretation  in  CSJ).  85-0. 

The  commenter  states  that  in  the 
situation  described  in  the  proposed 
interpretive  rule,  the  shipper  intends  the 
drilling  jacket  to  move  from  a  United 
States  coastal  point  to  a  point  on  the 
OCS  which  is  subject  to  the  coastwise 
law.  The  commenter  states  that  the 
intended  intermediate  stop  on  the  high 
seas  is  not  a  break  in  the  continuity  of 
the  voyage  that  would  create  two 
separate  non-coastwise  voyages. 
According  to  the  commenter,  the 
lowering  of  the  drilling  jacket  from  the 
barge  to  the  water  for  tow  is  analogous 
to  a  transshipment  where  two  modes  of 
transportation  are  employed  to  achieve 
a  single  coastwise  movement  subject  to 
46  U.S.C  App.  883  and,  as  a  result  a 
violation  would  occur  where  a  non- 
coastwise-qualiHed  vessel  was  used  for 
the  carrying  portion  of  the 
transportation. 

Several  commenters  dispute  the 
petitioner's  arguments  that  the 
coastwise  laws  do  not  apply  to  dual- 
mode  movements  of  the  kind  described 
in  the  notice  because  a  drilling  jacket 
should  be  treated  as  merchandise  when 
carried  on  another  vessel  and  as  a 
vessel  not  "merchandise,"  for  purposes 
of  46  U.S.C  App.  883,  when  being 
towed.  One  commenter  argues  that  the 
launching  of  the  jacket  does  not 
"miraculously"  convert  the  jacket  from 
merchandise  to  a  vessel  in  such  a  way 
to  avoid  application  of  46  U.S.C.  App. 
883,  nor  is  the  launching  of  the  jacket 
from  the  launch  barge  enough  of  an 
interruption  of  the  transportation  to 


remove  the  movement  from  the  confines 
of  that  statute  (dting  American 
Maritime  Association  v.  Blumenthal. 
supra).  Another  commenter  states  that  it 
agrees  with  Customs  position,  which  the 
commenter  states  is  apparent  from 
C.S.D.  85-9,  that  the  drilling  jacket 
described  in  the  proposed  interpretive 
rule  would  be  "merchandise."  for 
purposes  of  46  U.S.C  App.  883,  during 
its  entire  movement  both  while  aboard 
the  carrying  barge  and  while  under  tow. 
A  third  commenter  contends  that  this 
argument  is  faulty  because  the  drilling 
jacket  is  not  a  "vessel"  as  that  term  is 
utilized  in  46  U.S.C.  App.  316(a).  dting 
the  definitions  of  "vessel"  in  1  U.S.C  3 
and  46  U.S.C  App.  801  and  a  number  of 
court  decisions,  as  well  as  other 
authorities.  Because  the  drilling  jacket  is 
not  a  "vessel,"  the  commenter  states,  it 
is  not  within  the  scope  of  46  U.S.C  App. 
316(a). 

One  commenter  disagrees  with  the 
petitioner's  contention  that  maintenance 
of  Customs  current  position  under  CSJ). 
85-0  would  have  "mischievous" 
consequences  because  of  a  conflid 
between  46  U.S.C.  App.  883  and  the 
"vessel  in  distress"  provision  of  46 
U.S.C  App.  316(a).  Because  the  intent  of 
the  coastwise  laws  is  not  to  impede  the 
protection  of  life  and  property  at  sea, 
the  commenter  finds  it  impossible  to 
believe  that  a  tug  operator,  obligated  by 
United  States  and  international  law  to 
come  to  the  aid  of  a  vessel  in  distress, 
would  be  penalized  for  doing  so. 

One  commenter  states  that  CSJ).  85- 
8  was  a  proper  exerdse  of  Customs 
powers  as  an  administrative  agency. 
The  commenter  recognizes  that 
Customs,  as  part  of  the  Department  of 
the  Treasury,  is  an  administrative 
agency  charged  with,  among  other 
things,  the  interpretation  and 
enforcement  of  the  coastwise  laws. 
Further,  the  commenter  states  that 
Customs,  in  the  exerdse  of  its 
rulemaking  powers,  is  subjed  to  the 
principles  of  administrative  law.  Citing 
several  court  cases  in  support  induding 
two  of  the  Supreme  Court,  the 
commenter  states  that  an  administrative 
agency  may  abandon  precedent  in 
certain  situations.  If  an  agency  does 
decide  to  depart  from  precedent  the 
commenter  notes,  it  is  required  to 
explain  its  reasoning  in  doing  so.  The 
commenter  contends  that  Customs 
adequately  explained  its  decision  to 
modify  its  prior  decisions  in  C.S.D.  85-0 
and  that  that  decision  is  therefore  valid. 

Analysis 

With  regard  to  the  contention  that 
Customs  failed  to  follow  its  procedures 
in  issuing  C.S.D.  85-9  and  improperly    . 
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^ftwl  the  bardm  a(  HMdifytef  or 
changing  (hat  poaitioa  back  to  <!■ 
pcMitkm  taken  by  Castoas  biffara  CSJX 
■6-0.  w«  racogniM  that  tht  iSMianca  of 
CAJD.  »-0  may  oot  ha«<tbMBte 
accordano*  with  tha  CaataOH 
procMhma  act  forth  in  1 177.10(cN2). 
CuatooM  RagulaUooa  (19  CFR 
177.lO(cNI)).  Wa  dlaapw  «rtth  Iba 
arguBMot  lha«  CSJX  a5-0  ahftad  Iha 
burdan  of  modifying  or  changing 
Castooa  poaition.  In  oar  raconaidaratioo 
of  CSJ).  85-0  and  our  cooaidaratloa  of 
the  petiUoa  we  have  carafoDy 
conaidared  all  avidanoa  aubnlltad  to  as 
on  the  natter  aa  well  aa  any  other 
pertinent  evidence  or  conaidaratlona  on 
the  proper  interpretation  of  the 
coaitwiae  lawi  with  rafard  to  ihm  immma 
considered  in  CSJ).  8S-0  and  ralaad  by 
the  petitioner.  We  have  not  presnmed 
that  our  poaition  before  the  iaauance  of 
CSJ).  85-0  was  correct  or  incorrect  nor 
have  we  preeumed  Uiat  the  podtioa 
tak«i  in  CSJ).  85-8  is  correct  or 
incorrect  Whether  or  not  CS.D.  85-8 
was  issued  in  accordance  with  OtatoBu 
procedures,  we  beliave  that  these 
rulemaking  procedures  meet  the 
Customs  requirements  set  forth  in  Part 
177. 

With  regard  to  the  various  aoooondc 
arguments  advanced,  there  is  no 
provision  in  the  coastwise  laws  ander 
which  movements  which  would 
otherwise  be  subject  to  those  laws  may 
be  exempt  or  waived  because  of  the 
economic  effect  on  the  shipbuildlag  or 
merchant  marine  industries,  or  any  other 
industries.  Nor  is  there  any  provision  for 
exception  or  waiver  of  thoee  laws 
because  United  States  coastwise- 
qualiflad  veaaels  are  not  or  wiU  not  ba 
available  to  perform  such  movements. 
Accordingly,  considerations  such  as  the 
lack  of  coastwise-qushfied  launch 
barges  and  the  economic  infeasibility  of 
building  such  barges  in  the  United 
States,  ss  well  as  the  direct  and  indirect 
effect  on  the  United  Statea  iacket 
fabricating  and  related  Industries, 
cannot  control  our  inlerprelatioa  of  tha 
coastMfise  laurs. 

As  notod  by  several  commenters. 
there  is  a  statute  under  which  waivws 
of  tha  coastwise  laws  can  be  panted, 
but  only  if  nacaaaary  in  tha  intareat  of 
national  defansa  (saa  tha  Act  of 
Decwnber  27. 1880  (0«  Sut  1120)).  At 
least  one  anch  waiver  has  been  granted 
under  this  law  for  the  transportation  of  a 
large  drtling  and  production  jacket  from 
tha  United  Sutaa  to  a  site  on  the  OC& 
We  are  aware  of  special  le^lativc 
provisions  permitting  speciflcally  named 
vessels  to  be  docmnented  for  the 
coestwrise  trade.  Also,  a  conaidarabla 
number  of  general  provisoa  have  been 


added  to  the  ooaatwiaa  laws  nnder 
which  non-€oastwiaa  ^— Mia 
may  be  used  to  engage  in  acdvWaa 
which  would  otherwise  be  uuaaidarad 
coastwise  trade.  As  noted  above.  Pub.  L 
lOO-Sa,  enacted  on  |«ne  T.  1988.  permits 
the  use  of  certain  non-coastwise 
quaUflad  launch  barges  to  transport 
large  platform  Jackets  from  U.S.  pointe 
to  OCS  sltss  and  launch  them  at  those 
sitae.  We  believe  that  the  proper 
mechanisraa  for  oonatderation  of  the 
economic  and  other  factors  described  in 
the  previous  paragraph  are  legislation 
by  die  Congrees  and/or  Am  w^vor 
provision. 

We  oononr  with  the  oontentton  that  48 
US.C  App.  883  should  be  umstrued 
strictly  becauae  it  impoaes  a  aevera 
penal^.  that  of  forfeitura  of  the 
merchandise  transported  or  a  monetary 
amount  up  to  the  value  thereof.  We  also 
recognize  that  under  the  immediate 
predeceaaor  to  the  1820  Jones  Act  (48 
U.&C  App.  883)  (sectioo  1  of  the  Act  of 
February  17. 1888  (30  Stat  248)).  the 
movement  described  by  the  petitioner 
might  not  have  been  prohibited  (because 
the  1808  Act  prohibited  the 
transports  Uon  of  merchandise  by  water 
between  ports  of  the  United  States,  "or 
for  any  part  of  the  voyage."  in  any 
vessel  not  of  the  United  States), 
depending  on  the  deflnition  given  to  the 
word  "voyage"  (but  see.  28  Op.  Att'y 
Gen.  572.  578  (1012).  discussed  infra). 

Section  27  of  the  Act  of  ]une  5, 1920 
(48  U.S.C  App.  883;  41  Stat.  900.  often 
called  the  {ones  Act),  now  provides,  in 
pertinent  part  that 

No  Bterchaodise  shall  be  tranaportad  by 
water,  or  by  land  and  water,  on  penalty  (tf 
forfeitura  of  the  merchandisa  (or  a  annatary 
■mount  up  to  the  value  thereof  *  *  *). 
between  points  in  the  United  Slatas  *  *  * 
•mbraoad  within  the  coastwis*  taws,  aithar 
dlraciiy  or  via  a  foreign  port  or  far  aay  part 
of  tha  traaapartatian.  ia  any  odiar  vasal  Ihao 
a  vassal  baUl  ta  and  docaawatad  mdm  tha 
laws  af  tha  Uoilad  Steles  aad  owned  by 
parsons  who  are  dtiaana  of  tiia  United 
Steles  *  *  *. 

Our  talaiprstatton  of  tha  parte  of  this 
provision  which  an  applicable  to  a 
dual-aMMla  movement  is  that  Ihay  apply 
to  mardiandiae  transported  by  water,  or 
land  and  water,  betwigen  pointe  in  the 
United  Steles  embraced  within  the 
coastwise  la«vs  in  any  vessel  or  to  any 
part  of  traiMportation  of  marchandiae  by 
water,  or  land  and  water,  between 
points  in  the  United  States  emfaracad 
within  the  coastwise  laws  whan  that 
part  of  the  tranaportetion  is  in  any 
veaaal  (ragardlaaa  of  whathar  or  not  all 
of  tha  transportatian  batwaan  pointe  in 
the  United  States  embrw:ad  withta  the 
coastwise  laws  is  in  a  veaaal).  To 
interpret  the  atetute  to  apply  to 


I  transported  by  vessel 
batwaan  pointe  in  the  United  Stetes 
embraced  within  the  coastwiae  laws  la 
any  Tsasd.  or  to  any  part  of 
transportation  betwiwn  pointe  In  Itm 
United  States  only  when  all  of  the 
tiansportation  te  in  a  vessel  ignores  tin 
changee  made  to  the  1888  Act  in  102D. 

Qeariy,  transportation  by  land  is  not 
transportation  "in  any  vessel."  Yet  fast 
as  clearly,  transportation  by  land  from  a 
point  hi  the  United  States  to  a  foreign  or 
other  non-coastwise  point  snd  by  water 
in  a  non-coastwise-qualified  vessel  from 
that  point  to  a  second  point  in  the 
United  States  would  be  prohibited  by  48 
U3.C  App.  883  as  a  result  of  the 
addition  of  the  words  "or  by  land  and 
water"  in  the  1020  Act  Thus,  it  is  clear 
that  not  all  of  the  transportation  referred 
to  in  the  phrase  "or  for  any  part  of  the 
transportation"  in  the  statute  need  be  in 
a  vessel  for  the  statute  to  be  applicable. 

Another  change  made  in  the  1808  Act 
by  the  1020  Act  was  the  substitution  of 
the  word  "transportation"  for  the  word 
"voyage"  in  the  phrase  "or  for  any  part 
of  the  voyage."  Even  if  the  word 
"voyage"  is  defined  narrowly,  to  include 
only  movemenU  in  a  vessel  so  that  the 
pre-ie20  Act  would  not  apply  to  the 
movement  described  by  the  petition,  it 
must  be  conceded  that  the  word 
"transportation"  has  a  broader  coverage 
than  that  narrow  definition  of  the  word 
"voyage"  (see  Webster's  New 
International  Dictionary  of  the  English 
Language.  2d  Ed.  19S3;  see  also  the  court 
cases  cited  by  the  commenten  opposing 
modificstion  of  CSJ).  85-0  in  which 
towage  U  included  within  the  terra 
'Transportation").  Thus,  the  1920  Act 
broadened  the  "or  for  any  part  of  the 
transportation"  daoae.  It  is  not  apparent 
that,  as  contended  by  three  of  the 
commenters  supporting  modification  of 
CS.D.  85-0,  this  broadening  change  waa 
intended  only  with  regard  to 
transportatioo  by  land  and  water  and 
not  with  regard  to  traiuportation  by 
water  only,  nor  is  this  spparent  from  the 
current  statutory  provision. 

With  regard  to  the  United  States  v. 
1.500  Cords.  More  or  Lees,  faokpine 
Pulpwood.  108  F.Sttpp.  224  (W  J).  Wis. 
1052).  afTd.  204  F.  2d  780  (7th  Cir.  1053). 
Customs  has  taken  the  position  that  the 
1,500  Cords  decisioo  shoald  be  limited 
to  tha  facte  of  the  caae  ia  view  of  the 
limitation  in  the  caae  on  the  application 
of  46  U.S.C  App.  883  to  transportatian  in 
interstate  commarce.  In  any  event 
however,  the  1.900  Cords  caae  is  clearly 
a  court  dedaion  indicating  that  a 
"transportation"  of  marchandiae.  within 
the  terms  of  48  U.S.C  App.  883.  may 
occur  even  though  the  merchandise 
tran^Mrtad  is  not  actually  "in"  the 


vessel  (as  noted  supra,  the  Attorney 
General  in  29  Op.  Att'y  Gen.  572,  so 
stated  with  regard  to  the  predecessor  of 
46  U.S.C.  App.  883).- 

In  oiu*  view,  the  "whole"  to  which  the 
phrase,  "or  for  any  part  of  the 
transportation"  refers  is  simply  defined 
by  the  words  preceding  it  (Le..  "no 
merchandise  shall  be  transported  by 
water,  or  by  land  and  water  *  *  * 
between  pointe  in  the  United 
States  *  *  *  embraced  within  the 
coastwise  laws,  either  directly  or  via  a 
foreign  port").  Thus,  what  is  prohibited 
by  virtue  of  this  clause  of  the  statute  is 
any  part  of  the  transportation  described 
previously  by  the  statute,  including  any 
part  of  transportation  by  water  between 
pointe  in  the  United  States  embraced 
within  the  coastwise  laws  when,  in  the 
words  of  the  statute  following  this 
clause,  that  part  of  the  transportation  is 
"in  any  vessel  other  than  a  [coastwise- 
qualified]  vessel." 

This  interpretation  does  not  as  stated 
by  three  of  the  commenters  contending 
that  CSJ).  85-0  should  be  modified, 
bring  about  the  "absurd"  result  that  a 
towing  vessel  would  be  subject  to  46 
U.S.C  App.  883  whenever  it  engages  in  a 
dual-mode  movement  even  if  the 
carrying  part  of  the  movement  was 
performed  by  a  coastwise-qualified 
vessel  and/or  the  towed  vessel  was  in 
distress.  What  is  prohibited  by  virtue  of 
the  "or  for  any  part  of  the 
transportation"  clause  is  a  part  of 
transportation  by  water  or  by  land  and 
water,  when  the  part  of  the 
transportation  is  "in  any  vessel  other 
than  a  [coastwise-qualified]  vessel."  In  a 
dual-mode  movement,  in  the  segment  of 
the  movement  in  which  the  merchandise 
is  towed  in  the  water,  the  merchandise 
obviously  is  not  transported  in  a  vessel 
although,  as  discussed  above,  that 
segment  of  the  movement  does 
constitute  "transportation." 

The  intention  of  46  U.S.C  App.  883  is 
"to  protect  the  American  shipping 
industry  already  engaged  in  the 
coastwise  trade,  to  provide  work  for 
American  shipyards,  and  to  improve 
and  enhance  the  American  Merchant 
Marine"  [Marine  Carriers  Corp.  v. 
Fowler.  429  F.  2d  702, 708  (2d  Cir.  1970), 
cert  den.,  400  U.S.  1020  (1071)).  Our 
interpretation  of  the  coastwise  laws 
with  regard  to  the  dual-mode  movement 
under  consideration,  as  described  above 
and  as  applied  in  CSJ).  85-0,  is 
consistent  with  this  intention. 

Several  of  the  commenters  supporting 
modification  of  C.S.D.  85-0  limit  their 
argumente  to  the  practical  economic 
side  and  state  that  they  concur  with  the 
legal  and  technical  rationale  offered  by 
the  petitioner.  This  rationale  was 
summarized  in  the  Notice.  The  only 


argument  in  the  petition  which  te  not 
addressed  above  is  that  in  order  for 
there  to  be  a  coastwise  transportation 
within  the  terms  of  46  U.S.C  App.  883, 
there  must  be  a  lading  of  merchandise 
onto  a  vessel  at  one  coastwise  point  and 
an  unlading  of  the  merchandise  from  the 
vessel  at  another  coastwise  point  Since, 
in  the  dual-mode  movement  described  in 
the  Notice,  the  jacket  is  unladen  bom 
the  carrying  vessel  at  a  non-coastwise 
point  the  petitioner  contends  that  there 
can  be  no  coastwise  transportation 
within  the  terms  of  46  U.S.C  App.  883. 

As  pointed  out  above  in  the 
discussion  of  the  "or  for  any  part  of  the 
transportation"  clause  of  46  U.S.C  App. 
883,  §  883  applies  to  the  transportation 
of  merchandise  by  water,  "or  by  land 
and  water."  In  transportation  by  land 
and  by  water  (e.g..  b^  vessel  from  a 
point  in  the  United  States  to  a  point  in 
Canada  and  by  land  from  that  point  to 
another  point  in  the  United  States),  there 
would  not  be  a  lading  of  the 
merchandise  onto  the  vessel  at  one 
coastwise  point  and  an  unlading  of  the 
merchandise  from  the  vessel  at  another 
coastwise  point  Thus,  it  is  clear  that  a 
lading  of  merchandise  onto  a  vessel  at 
one  coastwise  point  and  an  unlading  of 
the  merchandise  from  the  vessel  at 
another  coastwise  point  is  not  always 
necessary  in  order  for  transportation  of 
merchandise  to  be  subject  to  46  VS.C 
App.  883. 

Several  of  the  commenten  opposing 
modification  of  CSJ).  85-0  analogize  the 
dual-mode  movement  described  in  the 
proposed  interpretive  rule  to 
traiuportation  of  merchandise  in  one 
vessel  from  a  United  States  point  to  a 
foreign  port  or  to  a  point  on  the  high 
seas  where  the  meitdiandise  is  landed 
and  then  loaded  onto  another  vessel  or 
transshipped  to  another  vessel  and  fiom 
which  port  or  point  the  merchandise  is 
transported  in  the  second  vessel  to  a 
second  United  States  point  Although 
this  transportation  may  be  somewhat 
similar  to  the  dual-mode  movement 
described  in  the  proposed  interpretive 
rule,  such  transportation  via  a  foreign 
port  is  actually  subject  to  46  U.S.C  App. 
883  by  virtue  of  a  different  clause  of  that 
statute  ("either  directly  or  via  a  foreign 
port").  Such  transportation  involving  a 
transshipment  on  the  high  seas  concerns 
statutory  interpretive  issues  which  are 
different  trom  those  raised  by  the  dual- 
mode  movement  described  in  the 
proposed  interpretive  rule. 

Some  of  the  commenters  opposing 
modification  of  CSJ).  85-0  contend  that 
permitting  the  dual-mode  movement 
described  in  the  proposed  interpretive 
rule  would  create  a  loophole  in  the 
coastwise  laws  which  was  not  intended 
by  the  Congress,  one  comparing  the 


percentage  of  carriage  and  towing  in 
such  a  movement  This  may  or  may  not 
be  so.  Our  determination  as  to  the 
applicability  of  the  coastwise  laws  to 
the  dual-mode  movement  described  in 
the  proposed  interpretive  rule  must 
however,  be  based  on  a  clear  reading 
and  thorough  consideration  of  the  laws 
involved,  not  a  mechanical  wei^iing  of 
the  respective  proportions  of  the 
carrying  and  towing  segmente  in  a  dual- 
modie  movement  or  an  evaluation  of 
whether  a  movement  is  intended  to 
evade  the  coastwise  laws.  We  believe 
that  oiu-  interpretation  reflecte  just  such 
a  reading  and  consideration  of  the 
coastwise  laws. 

Action 

After  careful  analysis  of  the 
commente  and  following  further  review 
of  the  matter,  we  find  that  the  ruling  in 
CS.D.  85-0  should  stand.  That  ruling 
modified  CSJ).  80-06  and  similar 
rulings  so  that  the  movement  of  a  vessel 
on  another  vessel  from  a  coastwise 
point  to  a  foreign  point  or  a  point  on  the 
high  seas  where  the  vessel  is  removed 
from  the  carrying  vessel  and  then  towed 
onward  to  another  coastwise  point  is 
considered  coastwise  trade. 
Accordingly,  the  carrying  vessel  in  this 
kind  of  movement  must  be  coastwise- 
qualified. 

Authority 

This  document  is  issued  under  the 
authority  of  10  U.S.C  66. 1624:  46  US.C 
App.  13, 316(a).  310, 802, 806, 883, 883-1. 
and  46  U.S.C  12106. 

Drafting  Inforaiatian 

The  principal  author  of  this  document 
was  Arnold  L  Sarasky,  Regulations  and 
Disclosure  Law  Branch,  US.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  ite 
development 
Michael  ILLmw. 
Acting  Commissioner  of  Customs. 

Approved:  December  5. 1968. 
fohnP.Stevaoa. 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc  89-1451  Filed  1-23-80: 8:45  am] 


19CFR  Part  152 

DnHabHtty  of  Quota  ChargM; 

sOHdiBuuii  or  boinnMnis 


:  U.S.  Customs  Service, 
Treasury. 

action:  Extension  of  comment  period. 


:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
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idMdnttaMUtyaf 
quota  dMifM.  OmImm  fnpMtd.  ii  a 

noMca  ^Mahad  hi  tkm  Piiiiil 9m  "^ 
(S3  Fit  4ai26)  on  NovMBfar  in  IM 
■II  quota  chaifoo  paid  as  a  praroqalitto 
to  tha  oxportation  of  fotataa 
RMfchandiM  to  Dm  United  States  wiU  ba 
dutlaUa.  rsfafdlass  of  to  whoa  dwy  aia 
paM.  CoauaaDls  tvara  imilsd  frooi  Iha 
public  on  dits  praposaL  Coonants  wars 
to  ba  racaivad  on  or  bafota  lanuary  17. 
1988.  A  raquast  has  baan  raoatvad  to 
axtand  tba  pariod  of  tima  for  coouBants 
an  additional  30  days,  in  viaw  of  ths 
canpiaxity  af  dia  isswss  Invohrsd.  dM 
raquest  Is  bainf  yaatad. 
OATK  Commflnts  will  now  be  accepted 
if  received  on  or  before  February  17. 
1988. 

AOOHna:  Conunents  should  be 
submitted  to  and  may  be  Inspected  at 
the  Resulationa  and  Disdoeure  Law 
Branch.  Room  2118,  U.S.  Customs 
Service.  1301  Constitution  Avenae  NW, 
Washtaifton.  DC  WXZk 

All  conunants  suhatittsd  will  ba 
available  for  public  inspectton  la 
accordance  widi  the  Freedom  of 
hifonnation  Act  (S  U.&a  WUU  1 1.4. 
Treasaiy  Department  Resulations  (»1 
CPU  1.4).  snd  1 101.11(b).  Custaau 
ReguUHons  (19  CFR  10S.11(b)).  between 
ftOO  a.OL  and  4.30  p.m.  on  normal 
business  days,  st  ths  sddresa  above. 
Mil  SMmtaii  aipoi— anon  comtacr 
Thomas  L  Lobred.  Commerdsl  Rulings 

Division,  (an-sae-ms). 

Dated:  laaeeiy  IS.  tSW 


Comm^vkil 
1:45  anj 


Actii^  AuiBtant  Commhai 

OpenKkma. 

|FRDoc»-l«47rUed 


DCPARTllClfT  Of  HEALTH  AND 
HUMAN  SCRVICCt 

Pood  and  Drug  AdminialraMM 

21  cm  Part  130 

Oral  PoasQs  Form  Noar  Afdmol  Druga 
Not  Sublet  to  Carltfleatlon; 


n  Food  and  Drag  Administration. 
:  Final  rule. 


:  The  Food  aad  Drug 

Administration  (FDA)  is  aownding  Um 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  N4obey 
Corp..  Aniaial  Haakb  Oivlaioo.  The 
NAOA  provides  tor  uee  of  Beytril* 
(•nrotknacia)  Tablets  for  the  toaalmaat 
of  eusoeptibU  baotattal  iaioctkaa  in 
dogs. 


Sandra  K.  Woods.  Caatsr  for  Vatariaaiy 
Mediotne  (HFV-114).  Fsod      "^ 
Administietion.  MOO  P  ' 
RockviUe.  MD  Mm 
gwii—iam  ■^nitMSTinir  TliitinT 
Corp..  Antanal  Haahh  Dtvisioo.  P.O.  Box 
39a  Shawnee  Mission.  KS  08201.  Med 
NAOA  140^441  providing  for  use  of 
Baytrll*  (enrofloxadn)  Tablets.  The 
prodoct  is  used  to  treet  bacterial  dermal 
respirstonr,  and  uiinary  tract  infections 
of  dogs.  The  NADA  is  approved  and  the 
regulations  are  amended  by  adding  new 
21  CFR  saOJlX  to  reflect  the  approval. 
The  basis  for  spproval  is  discussed  in 
the  freedom  of  information  summery. 

la  accordance  with  the  freedom  of 
Informatioa  provisions  of  Pert  20  (21 
CFR  Part  aO)  and  I  n4.1l(e)(2)(li1  (» 
CFR  514.11teI2)(H)).  a  summary  of 
safety  and  alfsctivaness  data  and 
information  submitted  to  support 
approval  of  diis  application  may  be  seen 
in  the  Dockets  Manafsmenl  Branch 
(HPA-30B).  Pood  and  Drug 
Admhiistration.  Rm.  4-ez.  5000  Hshers 
Lane.  Rockville.  MD  20057.  from  8  am 
to 4  pm..  Monday  through  Friday. 

Tha  agency  has  carefully  oonsidered 
the  potential  eirvironroental  effects  of 
this  action.  FDA  has  concluded  that  dM 
action  will  not  have  a  sipiificant  impaa 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evideaoe 
supportii^  that  fiadlag.  contained  in  aa 
abbreviated  anviraHnaatal  assesemeat 
may  ba  seen  in  dw  DocksU 
Maaagswint  Branch  (address  above) 
betwaaa  •  ajB.  and  4  p.m..  Monday 
through  PiMay. 

List  of  8ub)acts  ks  a  CFR  Part  518 

Animal  drugs. 

Therefore,  under  die  Federal  Food. 
Dn«.  aad  CoenMtic  Act  and  under 
authority  dskfstad  to  the  Conunissionar 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinery  Medicine.  Part 
520  is  ameaded  as  follows: 

PART  ka»-OfUL  DOSAOC  FOrai 
NEW  AMMAL  OnUQt  NOT  tUUCCT 
TO  CCimnCATIOM 

1.  The  authority  citation  for  21  CFR 
Part  520  contimies  to  reed  ss  foUowr 

Aulhaftir  S«;.  512(1).  (2  SUL  347  (a  UAC 
3iOMi)|:  21  CFR  S.10  and  SCS. 

r  Part  528  is  amended  by  eddiag  a 
1 520412  to  read  as  follow*: 


(b)  j^Mwasr.  8aa  Na.  0008SO  in 
I  nomam  of  this  ohaplar. 

(c)  CamdMoDM  a<usa— (1)  Amtamnt  XS 
mg/kg  (1.13  mg/lb)  of  body  waighl  twice 
daily. 

(2)  Indicathm  for  mm.  Dags  for 
treatment  of  the  following  bacterial 
infections:  deratal  infsctions  (wounds 
and  abscesses)  caused  by  sueceptiMa 
strains  of  Escherichia  coli.  Khbsiella 
pneumoniae.  Proteus  mirabilis.  and 
Staphyhcoccaa  oarras;  respiratory 
infections  (pneumonia.  tonsiHtis, 
rhinitis)  caused  by  susceptible  strflins  of 
Escherichia  coli  and  Staphyiococctts 
aureus;  and  urinary  cjrstitis  caused  by 
susceptible  strains  of  Escherichia  coli. 
Proteus  mirabilis.  and  Staphylococcus 
aureus. 

(3)  LimitaUons.  Treatment  should  be 
ooatioued  for  2  to  3  days  beyond 
cessation  of  clinical  symptoms.  Do  not 
use  for  more  than  10  days.  Safe  use  ia 
breeding  female  dogs  has  not  been 
established  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Dated  lanuary  12.  lasa. 
G«nUa.CuMt. 

Director  Center  for  Veterinary  Medicine. 
|FR  Doc  aa-1444  Piled  1-2»-8e:  B:4S  am) 
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DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

Ottloa  of  AaaMnnt  i 


24  CPR  Parts  207  and  2S5 
IDoelmt  Na  W  88  8848;  Ffl-8S11] 


tolhaPad 

of 


AOCMCV:  Office  of  Assistant  Secretary 
for  Housing— Federal  Housing 
Commissioner.  HUD. 

ACnotc  Pinal  rule. 


I888L811 

(a)  S^edficattons.  Each  tablet 
Goatalns  sithar  &^.  22.7.  or  O&O 
milligrams  of  enrofloxadn. 


:  This  rule  revises  certain 

overly  restrictive  provisions  contained 
In  HUD  regttlatiofu  suthoriztng  FHA  full 
insurance  or  coinsurance  of  existing 
cooperative  housing  proiecta.  Tha 
provisions  relate  to  cooperative 
mortgagor  eligibility,  secondary 
financiiv  limitations  and  the  maxiaram 
refhtancing  mortgage  allowable.  The 
purpoee  of  the  rule  is  to  remove 
unnecessarily  restrictive  program 
participation  requirements. 

DATK  March  0. 1080. 


. STMM  contact: 

James  Hamemick.  OfBce  of  Multifomily 
Housiag  DavefopOMnL  Room  0132. 
Department  of  Housing  and  Urban 
Development  451  Seveadi  Street  SW.. 
Washington.  DC  204ia  telephone  (202) 
7S5-650a  (This  is  not  a  toll-free 
number). 
■UaaLBMWTAAV  innmmnatiom: 

On  June  24. 1905  at  50  FR  2504a  HUD 
revised  its  regulations  concerning  FHA 
insurance  of  mortgages  covering  existing 
multifamily  housing  proiecto  (24  CFR 
207  J2a)  to  express^  indtale 
cooperative  housing  projects.  In  doing 
so,  language  waa  inf.liidad  which,  while 
perhaps  workable  in  connection  wiA 
mortgages  covering  newly  constructed 
or  substantially  rehabilitated 
cooperative  projects,  has  been  shoam  to 
be  inappropriate  for  the  insurance  of 
existing  projects.  Without  the  clarifying 
revisions  contained  in  this  rule,  a 
significant  number  (perhaps  a  majority) 
of  existing  projects  which  would 
normsUy  be  expected  to  utilize  dus  type 
of  FHA  insurance  to  refinance  their 
cooperative  mortgage  debt  might  not  be 
able  to  do  so.  The  revisions  proposed 
herein  are  more  technical  than 
substantive  in  nature  and  are  intended 
to  remedy  this  situation.  They  reflect  no 
new  policies  of  the  Department  but 
rather,  are  designed  to  cany  out  existing 
poUcy  more  effectively. 

The  intent  of  the  1985  revision  was  to 
improve  the  availability  of  section  223(f) 
mortgage  insurance  and  coinsurance  for 
refinancing  existing  cooperative  pn^ects 
and  for  financing  the  purchase  of  an 
existing  rental  project  involving 
conversion  to  cooperative  ownership,  in 
doing  so,  reference  was  made  to  a 
"cooperative  mortgagor",  which  was 
described  as  a  nonprofit  cooperative 
ownership  housing  corporation  or 
nonprofit  cooperative  ownership 
housing  tnsU  where  permanent 
occupancy  of  the  dwellings  is  restricted 
to  members  of  such  corporations  or  to 
beneficiaries  of  such  trusts.  This 
description  was  inadvertently  carried 
over  from  definitions  used  in  HUD'S 
other  programs  for  cooperative  projects 
(e#..  24  CFR  Parts  213, 221  and  238).  The 
restrictive  nature  of  the  italidxed 
language  tracks  statutory  language 
found  in  section  213  of  the  National 
Housing  Act  Insurance  of  mortgages 
covering  existing  multifamily  projects 
are  insiued  under  section  207  of  the  Act, 
which  contains  no  sudi  restrictive 
language,  rather  than  section  213.  During 
the  development  of  handbook 
instructions  for  insurance  and 
coinsurance  of  existiag  cooperatives. 
HUD  found  ^t  this  language  could  be 
interpreted  hi  such  a  way  as  to  render 


many  existing  cooperative  projects 
ineligible  because  they  contain  some 
units  held  by  non-occupant  owners.  To 
mnkp  dear  that  such  projects  are 
eligible,  this  rule  revises  S  207.32a(m)  of 
the  current  regulatioiL 

Another  potential  problem  that  came 
to  light  during  dvelopment  of  handbook 
instructions  concerns  certain  limitaticms 
on  secondary  financing  under  the 
existing  regidations.  1^  transfer  of  an 
individual  cooperative  unit  often 
involves  financing  (share  loans)  outside 
of  the  project  mortgage  financing 
undertaken  by  the  cooperative 
(corporation)  mortgagor.  In  many  states, 
these  individual  unit  or  share  loans  are 
considered  personal  property  loans,  as 
opposed  to  real  property  financing,  and 
as  such  would  not  present  a  problem  in 
terms  of  the  limitations  on  secondary 
financing  under  Parts  207  or  255  of 
HUD's  regulations.  However,  in  some 
states  {e.g.,  California  and  Florida), 
these  loans  made  to  individual 
cooperative  members  may  be  treated  as 
debt  against  ^  property  (project)  and. 
therefore,  the  existence  of  such  loans  . 
could  be  in  violation  of  the  current 
program  regulations.  This  rule  amends 
Parts  207  (S  207.32a(Il(6))  and  255 
(S  255.S04(g))  to  exdude  "share"  or 
"membership"  loans  by  individual 
cooperative  members  bom  limitations 
on  secondary  financing  applicable  to  the 
project  as  a  whole. 

Hnally,  die  rule  adds  a  provision  to 
S  207.32a(d)  requiring  diat  the  maximum 
mortgage  mi  a  cooperative  project  be 
based  solely  on  the  cost  to  finance  the 
existing  indebtedness.  (This  provision 
was  inadvertently  omitted  in  the  1985 
revision  but  appears,  conectly,  in  the 
current  coinsurance  regulation  at 
§  255.203(d)(2).) 

Procedural  Requirements 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agendes,  or  geographic  regitms;  or  (3) 
have  a  siffuficant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

A  Fmding  of  No  Significant  Impact 
«nth  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  5a  which 


implement  section  102(2)(C)  of  the 
National  Eavironmental  Policy  Act  of 
196a  42  U.S.C  4332.  The  Fmding  of  No 
Significant  Impad  is  available  for  public 
inspection  during  regular  business  hours 
at  the  Office  of  the  Rules  Docket  Qerk. 
Office  of  General  Counsel.  Room  1027& 
Department  of  Housing  and  Urban 
Devek>pment  451  Seventh  Street  SW. 
Washi^n.  DC  204ia 

The  cattdog  of  Federal  Domestic 
Assistance  program  numbers  are  14.135 
and  14.137. 

Under  5  U.S.C  806(b)  (the  ReguUtory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rale  arould  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  makes  it  feasible  for  a  limited 
number  of  ooopoatives  to  obtain  the 
benefits  of  FHA  mortgage  insurance  not 
otherwise  available  to  them. 

This  rale  was  Usted  as  item  #  985  in 
die  Department's  Semiannual  Agenda  of 
Regulations  puUished  on  October  24. 
1988  (53  FR  41974. 41905)  pursuant  to 
Executive  Order  12291  aoA  tha 
Regulatory  Flexibility  Act 

List  of  Subjects 

24CFRPaii207 

M(^ile  homes.  Mortgage  insurance. 
Solar  energy. 

24  CFR  Part  255 

Mortgage  insurance.  Coinsurance  of 
multifamily  mortgages. 

Accordingly.  24  CFR  Parts  207  and  255 
are  amended  as  follows: 

PART  2(y7— MULTIFAMH.Y  HOUSING 
MORTGAGE  INSURANCE 

1.  The  authority  dtation  for  Part  207 
continues  to  read  as  follows: 

Authority:  Sees.  207.  211.  Natioaal  Housiag 
Act  (12  US.C.  1713.  msb):  sectioa  nil 
Department  of  Housing  and  UiImii 
Developmeot  Act  (42  U.S.C  3S3S(d)). 

Sections  207.258  and  207.258b  are  also 
issued  under  section  203(e).  Housing  and 
Community  Development  Amendments  of 
1978  (12  U.S.C  170l2-ll(e)). 

2.  Section  207.32a  is  amended  by 
revising  paragraph  (j)(l)  introductory 
text  by  adding  a  new  paragraph  U)(6) 
and  by  revising  paragraphs  (d)  and  (m) 
to  read  as  follows: 


§207.32a    ElgMttyof 


(d)  Maximum  mortgage  amounts- 
property  to  be  refincuMxd.  If  property  is 
to  be  refinanced  by  the  insured 
mortgage  without  a  change  of 
ownership,  or  if  property  is  sold  to  a 
purchaser  who  has  an  identity  of 
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inlMMt  with  tb«  Mller  and  th«  purchaM 
U  to  b«  flnancad  with  th«  Inaurad 
mortfag*.  than  tha  maximuin  mortgaga 
amount  ahail  not  axcaad: 

(1 )  In  tha  caaa  of  a  rmtal  proiact  tha 
graatar  of— 

(i)  70  parcant  of  tha  Conuniaaionar's 
Mtlmata  of  valua  of  tha  proparty;  or 

(ii)  Tha  coat  to  raflnance  the  axiatlng 
Indabtadnaaa,  which  will  conaiat  of  tha 
following  Itama,  tha  eligibility  and 
amounta  of  which  muat  ba  determinad 
by  tha  Commlaaionar 

(A)  Tha  amount  required  to  pay  off 
tha  axiatlng  Indabtadnaaa: 

(B)  Tha  amount  of  tha  initial  depoait 
for  the  reaarve  fund  for  replacementa; 

(C)  Raaaonabla  and  cuatomary  legal. 
organisational  title,  and  recording 
expanaaa,  and  feaa  including  diaoounU 
chariad  by  the  mortgager. 

(D)  Tha  aatlmated  repair  coata,  if  any. 
(B)  Afchitact'a  and  engineer'a  feaa. 

municipal  inapaction  feaa.  and  any  other 
required  profeaaional  or  inapaction  feea. 

(2)  In  the  caaa  of  a  cooperative 
protect,  the  coet  to  refinance  the  exiatlng 
indebtedneaa  aa  defined  in  paragraph 
(d)(lMii)  of  thia  aaction. 

(i)  Secondary  financing.  (1)  Except  aa 
provided  in  paragrapha  (j)(5)  and  (J)(e) 
of  thia  aaction.  when  a  loan  la  made  to 
finance  the  purchaae  of  an  axiatlng 
multifamily  houaing  protect  the 
mortgagor  may  not  Ivave  any  additional 
obligationa  in  connection  with  tha 
transaction  that  exceed  tha  leaser  of: 


(6)  The  Umitationa  on  aecondary 
financing  deacrlbed  in  thia  paragraph  (J) 
do  not  apply  to  loana  taken  by 
individual  cooperative  members  to 
finance  "share"  or  "memberahip" 
purchaaaa  or  unit  transfers. 
•        •        •        •        • 

(m)  Additional  eligibitity 
nquinments  for  cooperative  projects. 
For  those  projects  in  which  the 
mortgagor  is  s  nonprofit  cooperative 
ownerwiip  housing  corporation,  the 
mortgagor  must  require  membership 
eligibility  end  trsnsfer  of  membership  in 
the  cooperative  in  a  manner  approv»d 
by  the  Commissioner 

(1)  The  mortgagor  must  be  regulated 
or  supervised  under  State  laws  or  by  a 
political  subdivision  of  a  State,  or 
agencies  thereof: 

(2)  A  General  Operating  Reserve  must 
be  established  and  maintained,  in 
accordance  «v1th  standards  established 
by  the  Commissioner,  throughout  tha 
period  that  the  mortgage  insurance  ia  in 
force:  and 

(3)  In  the  case  of  the  conversion  of  a 
property  to  cooperative  ownership,  the 
mortgage  will  be  accepted  for  insurenoe 


only  where  the  Commissioner 
determines  that: 

(i)  Tha  conversion  of  the  property  to 
cooperative  ownership  is  sponsored  by 
a  bona  fide  tenants'  organisation 
reprasanting  a  maiority  of  tha 
houaaholda  in  tha  protect 

(11)  Continuation  of  the  property  aa 
rental  housing  is  unnecessary  to  assure 
adequate  rental  housing  opportunitlaa 
for  low  and  moderate  Income  paopla  in 
the  oomraunity*.  or 

(ili)  Cootinuatioa  of  tha  property  aa 
rental  housing  would  have  an 
undesiresble  snd  deleterious  effect  on 
the  surrounding  neighborhood. 

r ARTMS-COINStmANCC FOR TMi  ~ 
PURCNASC  OR  RCFMANCINQ  OP 
EXWTINQ  MULTViUMLV  NOUSMQ 
PROJECTS 

S.  Tha  authority  citation  for  Part  255 
continuaa  to  read  as  follows: 

AaHMillr  Sacs.  ni.  X44.  National  Houaing 
Act  (la  UAC  insb.  msa-a).  tat  7(d). 
Dapaftraani  of  Housing  and  Uri>aa 
DevalopoMnt  Act  (42  U.aC  3S3S(d)). 

4.  Paragraph  (b)  of  I2SS.S  ia  raviaad  to 
read  as  follows:      • 


|MM 


(b)  t^wparattve  Mortgagor"  meana  a 
nonprofit  cooperative  ownership 
housing  corporation  regulated  under 
State  law  and  by  the  lender  under  a 
regulatory  agreement,  and  which 
raqulrea  membership  eligibility  and 
transfer  of  membership  In  s  manner 
approved  by  the  Commissioner. 
•        •        •        •        • 

5.  Section  2S5.S04  is  amended  by 
adding  at  the  end  thereof  the  following 
new  parapaph  (g)  to  read  as  follows: 


(f)  Tha  limitation  on  secondary 
financing  described  in  this  section  does 
not  apply  to  loans  taken  by  individual 
cooperative  members  to  finance  "share" 
or  "membership"  purchases  or  unit 
transfers. 

Date:  fanuary  17. 1' 


DCPARTMENT  OP  THE  TREASURY 

Office  of  Portion  AMOtoConlrel 

SI  CPR  Pwt  8li 

SupplMMnlal  LM  of  8pocWI)r 
I  MoMonIa  (Cubo) 


Fedwal  Regiator  /  Vol  54.  No.  14  /  Ttiesday.  January  24.  1989  /  Rides  and  Regulationg  3447 


:  Offica  of  Foreign  Assets 
Control.  Treasury. 

action:  Notice  of  additiona  to  the  liat  of 
apedally  designated  nationals.    


Genual  Deputy  Auittant  Secretary  for 
HovBing-Federol  Housing  Comwiuioner. 

\n  Doc  W-ISII  Pllad  1-23-ae:  8:46  am) 


:  This  notice  provides  the 
namea  of  firms  that  have  been  added  to 
the  list  of  Specially  Designated 
Nationals  under  the  Treasury 
Department's  Cuban  Assets  Control 
Regulations  (31  CFR  Part  515). 
JtOOlWM  Copies  of  the  list  of  Specially 
Designated  Nationals  are  available  upon 
requeat  at  the  following  location:  Office 
of  Foreign  Aaaeta  Control  1331  G  Street 
NW.  Room  3(n.  Waahington.  DC  2022a 
MM  nrnnmrn  mmmAntm  contact: 
Richard ).  HoUaa.  Chief.  Enforcement 
Diviaion,  Office  of  Foreign  Aasets 
Control  Tel:  (202)  370-040a 
•UPPLMMNTAIIV  WPOWMATION;  Under 
the  Cuban  Assets  Control  Regulations, 
persons  subfect  to  the  furlsdiction  of  the 
United  States  are  prohibited  from 
engaging,  directly  or  Indirectly,  in 
transactions  with  any  nationals  or 
specially  designated  nationals  of  Cuba, 
or  involving  any  property  in  which  there 
exists  an  interest  of  any  national  or 
specially  designated  national  of  Cuba, 
except  as  authorized  by  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  by  means  of  a  general  or 
specific  license. 

Section  515.302  of  Part  515  defines  the 
term  "national,"  in  part  as  (a)  a  subject 
or  citizen  domiciled  in  a  particular 
country,  or  (b)  any  partnership, 
association,  corporation,  or  other 
organization  owned  or  controlled  by 
nationals  of  that  country,  or  that  is 
organized  under  the  laws  of,  or  that  haa 
had  its  principal  place  of  business  in 
that  foreign  country  since  the  effective 
date  (for  Cuba,  12:01  a.m.,  e.s.t,  )uly  8. 
1963).  or  (c)  any  person  that  has  directly 
or  indirectly  acted  for  the  benefit  or  on 
behalf  of  any  designated  foreign 
country.  Section  515.305  defines  the  term 
"designated  national"  as  Cuba  or  any 
national  thereof,  including  any  person 
who  is  a  specially  designated  national. 
Section  515.306  defines  "specially 
designated  national"  as  any  person  who 
has  been  designated  as  such  by  the 
Secretary  of  the  Treasury;  any  person 
who.  on  or  since  the  effective  date,  has 
either  acted  for  or  on  behalf  of  the 
government  of,  or  authorities  exercising 


control  over  any  designated  foreign 
country:  or  any  partnership,  association, 
corporation  or  (Aher  organization  that 
on  or  since  the  applicable  effective  date, 
has  been  owned  or  controlled  directly  or 
indirectly  by  such  government  or 
authorities,  or  by  any  specially 
designated  national.  ScMCtion  515.201 
prolUbits  any  transaction,  except  as 
authorized  by  the  Secretary  of  the 
Treasury,  involving  property  in  which 
there  exists  an  interest  of  any  national 
or  specially  designated  national  of 
Cuba.  The  list  of  Specially  Designated 
Cuban  Nationals  is  a  partial  one,  since 
the  Department  of  the  Treasury  may  not 
be  aware  of  all  the  persons  located 
outside  Cuba  that  might  be  acting  as 
agents  or  front  organizations  for  Cuba, 
thus  qualifying  as  specially  designated 
nationals  of  Cuba.  Also,  names  may 
have  been  omitted  because  it  seemed 
unlikely  that  those  persons  would 
engage  in  transactions  with  persons 
subject  to  the  jurisdiction  of  the  United 
States.  Therefore,  persons  engaging  in 
transactions  with  foreign  nationals  may 
not  rely  on  the  fact  that  any  particular 
foreign  national  is  not  on  the  list  as 
evidence  that  it  is  not  a  specially 
designated  national.  The  Treasury 
Department  regards  it  as  incumbent 
upon  all  U.S.  persons  engaging  in 
transactions  with  foreign  nationals  to 
take  reasonable  steps  to  ascertain  for 
themselves  whether  such  foreign 
nationals  are  specially  designated 
nationals  of  Cuba,  or  other  designated 
countries  (at  present  Cambodia.  North 
Korea,  and  Vietnam).  The  list  of 
Specially  Designated  Nationals  was  last 
published  on  December  10, 1986,  in  the 
Federal  Register  (51 FR  44459).  and  was 
amended  on  November  3, 1988  (53  FR 
44397). 

Please  take  notice  that  section  16  of 
the  Trading  with  the  Enemy  Act  (the 
"Act"),  as  amended,  provides  in  part 
that  whoever  willfully  violates  any 
provision  of  the  Act  or  any  license,  rule 
or  regulation  issued  thereunder 

Shall  upon  conviction,  be  fined  not  nM>re 
than  $50,000,  or.  if  a  natural  person, 
imprisoned  for  not  more  tlian  ten  years,  or 
both:  and  the  officer,  director,  or  agent  of  any 
corporation  who  knowingjy  participates  in 
such  violation  shall  be  punished  by  a  like 
fine,  imprisonment  or  botlt,  and  any 
property,  hmds,  aecurities.  papers,  or  other 
articles  or  documents,  or  any  vessel  togettier 
with  her  tackle,  apparel  furniture,  and 
equipment  concerned  in  such  violation  shall 
be  forfeited  to  the  United  SUtes. 

In  addition,  persons  convicted  of  an 
offense  under  the  Act  may  be  fined  a 
greater  amount  than  set  forth  in  the  Act 
aa  provided  in  18  U3.C  3623. 

AlliBillj .  50  U.&C  App.  5(b)  and  16  US.C 
3823. 


Spedally  Designated  NatMMuls  of  CuIm 

AcefitMty  Shipping  Co..  Ltd.,  171  Old 

Bakery  St.  Valletta,  Malta 
Ace  Indie  Navigation  Co.,  Ltd.,  Malta 
Aimoroa  Shipping  Co.,  Valletta,  Malta 
Caribbean  Mncess  Shipping.  Ltd., 

Limassol  Cyprus 
Caribbean  Queen  Shipping.  Ltd, 

Limassol  Cyprus 
Edyju.  SA..  Panama 
Elshippers,  Inc.,  Monrovia.  Liberia 
Global  Marine  Overseas  Inc.  Panama 
Goamar  Shipping  Co..  S.A.,  Panama 
Lopez,  Quirino  Gutierrez,  c/o  Anglo 

Caribbean  Shipping  Co.,  Ltd.,  7th 

Floor,  Ibex  House.  Miiunies.  London. 

EC3N,UK 
Manzper  Corp.,  Panama 
Naviera  Maritima  de  Arosa,  S.A.,  Paseo 

de  Pereda  36.  Apartado  141,  39004, 

Santander.  Spain 
Pioneer  Shipping  Ltd..  Valletta.  Malta 
Pocho  Navigation  Co..  Ltd,  Limassol 

Cyprus 
Shipley  Shipping  Corp..  Panama 
Temis  Shipping  Co.,  Panama 
United  Fair  Agendas.  Ltd,  1202  Carrian 

Center,  151  Gloucester  Rd,  Wanchal 

Hong  Kong 
Violet  Navigation  Co,  Ltd.  Limassol 

Cyprus 

Property  ia  which  Designated  Natiooals 
of  Cuba  Have  an  Interest 

For  purposes  of  the  prohibitions  in  31 
CFR  Part  515,  there  is  reasonable  cause 
to  believe  that  the  following  vessels 
constitute  property  in  whi(^  a 
designated  national  of  Cuba  has  an 
interest 
ACECHILLY  (Acechilly  Navigation  Co.. 

Malta) 
ACEFROSTY  (Acefrosty  Shipping  Co, 

Malta) 
ALEGRIA  DE  PIO  (Naviera  Maritima  de 

Arosa,  ^ain) 
CARIBBEAN  PRINCESS  (Caribbean 

Princess  Shipping,  Cyprus) 
CARIBBEAN  QUEEN  (Caribbean  Queen 

Shifting.  Cyprus) 
CICLON  (Senanque  Slipping  Co.. 

Cyprus) 
COTTY  (Heywood  Navigation  Corp.. 

Panama) 
CRIOLLO  (Senanque  Shipping  Co, 

Cyprus) 
FLYING  DRAGON  (Flight  Dragon 

Shipping  Ltd..  Malta) 
FRIGO  mSPANIA  (Ace  Indie 

Navigation  Co.,  Malta) 
GRACE  L.  (Elshippers,  Inc,  Liberia) 
HERMANN  (Guamar  Shipping  Co,  SA.. 

Panama) 
HURACAN  (Senanque  ^pping  Co.. 

Cyprus) 
LAS  COLORADOS  (Naviera  Maritima 

de  Arosa.  Spain) 
LAURA  (Aimoros  Shipping  Co,  Malta) 


MAR  AZUL  (Senanque  Shipping  Co.. 

Cyprus) 
PALMA  MOCHA  (Naviera  Maritima  de 

Arosa,  Spain) 
nNO  DEL  AGUA  (Naviera  Maritima  de 

Arosa,  Spain) 
RAHIM  3  (Pioneer  Shipping  Ltd.  MalU) 
ROSE  ISLANDS  (Shipley  Shipping 

Corp.,  Panama) 
TIFON  (Senanque  Shipping  Co.,  Cyprus) 
TULIP  ISLANDS  (Pocho  NavigaUon  Co.. 

Cyprus) 
VIOLET  ISLAr>n)S  (Violet  Navigation 

Co..  Cyprus) 

Date:  January  5. 1988. 
R.  Richard  Newoooih, 
Director,  Office  of  Foreign  Assets  ControL 

Approved  {anuaiy  11. 1988. 
Sahfatate  R.  Martachs. 

Assistant  Secretary  (Enforcement). 

(FR  Doc.  88-1558  Filed  1-19-88;  11:05  am] 


DEPARTMENT  OF  TRANSPOflTATION 

CoaatGuard 

33  CFR  Part  117 

(CGD13  86-19] 

Drawbridge  Operation  RegulaUcns; 
Isttinws  Slough,  OR 

agency:  Coast  Guard  DOT. 
ACTION:  Final  rule. 


I  At  the  request  of  the  Oregon 
Department  of  Transportation  (ODOT), 
the  Coast  Guard  is  changing  the 
regulations  governing  the  bascule  bridge 
across  Isthmus  Slou^,  mile  1.0,  at  Coos 
Bay,  Oregon,  by  requiring  that  24  hours 
advance  notice  be  given  for  bridge 
openings.  This  change  is  being  made 
because  of  a  steady  decrease  in  requests 
for  opening  the  draw.  This  action  will 
allow  ODOT  to  change  the  locking 
mechanism  horn  electrical  to  manual 
resulting  in  a  more  economical,  but 
slower  operation  of  the  draw  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  February  23, 1980. 
FOR  FURTHER  MFOmiATION  CONTACT 
John  E.  Mikesell,  Chief.  Bridge  Section. 
Aids  to  Navigation  and  Waterways 
Management  ftanch.  (Telephone:  (206) 
442-5864). 
SUPPLEMENTARY  RWONMATION:  On 

November  1, 1988.  the  Coast  Guard 
published  a  proposed  rule  (53  FR  44038) 
concerning  this  amendment  The 
Commander,  Thirteenth  Coast  Guard 
District  also  published  the  proposal  in  a 
public  notice  dated  November  10, 1968. 
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In  Mch  notice  interasted  persona  w«re 
given  until  December  16, 1908.  to  •ubntit 
comments. 

DrafUat  Infonnetioa 

The  drafters  of  this  notice  are:  Austin 
Pratt  protect  oRlcer.  and  Lieutenant 
Deborah  R.  Schram.  protect  attorney. 


OEFARTMOfT  OF  HEALTH  AND 


No  oblectioas  to  the  propoeed  rule 
were  received  in  response  to  either 
notice.  The  U.S.  Pish  end  Wildlife 
Service,  the  sole  respondent  expressed 
no  ob)ection  to  the  rule  change. 

I  and  Caftiflcation 


Theee  regulations  ere  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  snd 
proosdures  (44  PR  11094:  February  2A, 
1979).  The  economic  impact  of  this 
proposal  has  been  found  to  be  to 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Navigation  and  marine 
related  interests  will  not  be  significantly 
affected  by  this  final  rule  because  the 
subject  bridge  is  opened  Infrequently  for 
vessels.  The  reasonable  needs  of  these 
interests  will  still  be  met  by  the  changed 
regulations.  Since  the  economic  impact 
of  these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Usl  of  SaMods  bi  SS  CFR  Part  117 

Bridgea. 

RagulattoBS 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  ss  follows: 

PAfIT  lir-ORAWBRIOQC 
OPOUTION  RCQULATIOMt 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

AeMMritr  39  U.&C  400: 40  CPR  1.48:  S3 
CFRias-llt). 

2.  Section  117.979  is  revised  to  read  as 
follows: 

The  draw  of  the  Oregon  State 
secondary  highway  bridge,  mile  l.a  st 
Coos  Bsy.  shall  open  on  signal  if  at  least 
24  hours  notice  is  given. 

Dated:  |anuary  11. 18SB. 
OC  ODaMVM.  Capi,  U9GG. 
AcUn$  Commander.  13th  Coatt  Guard 
DiMtrict 
(FR  Doc  W-1S3S  Filed  l-O-M  a:4S  aai| 


PamNy  Support  AdntMatriHon 
49CmPart23> 


HH8. 


Family  Support  Administration. 
Pinal  rule. 


:  This  regulstion  precludes 
States  from  consimring  individuals  who 
do  not  provide  an  essential  benefit  or 
service  to  a  family  from  being 
considered  to  be  essential  persons  under 
the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program.  Current 
regulations  do  not  limit  the  individuals 
whom  States  msy  include  as  "essential 
persons"  in  payments  under  the  AFDC 
program.  This  clarification  would  ensure 
that  only  those  Individuals  who  are 
sctually  providiM  an  essential  benefit 
or  service  to  the  Mmily  could  receive 
AFDC  payments,  if  not  otherwise 
eligible. 

I OAT9:  January  24. 1909. 

i^TMN  contact: 
Ms.  Diann  Dawson.  Director.  Division  of 
Policy.  OF  A.  Family  Support 
Administratioa.  5th  Floor.  370  L'Bnfant 
Promenade  SW..  Washington.  DC  20447. 
telephone  202-252-5110. 
ANY 


sd  Fotm  of  Ragulalioa 

On  October  5. 1987.  a  Notice  of 
Propoaad  Rulemaking  for  the  Aid  to 
Families  snd  Dependent  Children 
program  was  published  in  the  Fadscal 
WsilsISi  (52  PR  37183-37185).  It  Stated 
that  in  Older  to  be  considered  an 
essential  person  the  individual  must 
provide  sn  essential  benefit  or  service. 


The  Social  Security  Act  at  sections 
402  and  408  and  die  implementing 
regulation  at  1 233.a0(a)(2)(vi)  permit 
States,  at  their  option,  to  include  in  the 
AFDC  grant  benefits  for  "essential 
persons."  Such  individuals  are  not 
eligible  for  AFDC  in  their  own  right  but 
their  needs  are  taken  into  account  in 
determining  the  benefits  payable  to  the 
AFDC  family  because  they  sre 
considered  "essential  to  the  well-being" 
of  an  AFDC  recipient  in  the  family. 

Twenty-four  States  currently  include 
the  option  as  part  of  their  respective 
State  Plans.  A  wide  variety  of 
individuals  are  included  as  essential 
persons.  The  definition  snd  categories  of 
essential  persons  vary  from  State  to 
State,  including  the  following 


—Unemployed  or  incapacitated 

stepparents  living  in  the  home  with 

eligible  diildren  and  the  natural 

parent 
— Individuals  age  18-21  who  are  not 

attending  school: 
— A  relative  necessary  to  provide  child 

care  or  other  services  because  the 

caretaker  is  incapacitated  or 

employed: 
— A  second  natural  or  adoptive  parent 

living  in  the  home: 
— ^The  needy  spouse  of  the  caretaker 

relative: 
— Stepparents  who  work  fewer  than  100 

hours  per  month: 
— An  unmarried  individual  who  has  a 

child  in  common  with  the  caretaker 

relative. 

Since  1943,  Federal  poUcy  has 
recognixed  the  concept  of  the  essential 
person  in  the  AFDC  program.  Such 
benefit  or  service  may  be  provided 
directly  to  a  recipient  or  provided  to 
someone  else  in  the  home  so  long  as  the 
well-being  of  the  recipient  is  thereby 
promoted. 

The  Social  Security  Amendments  of 
1067  (Pub.  L  90-248)  amended  sections 
402  and  406  of  the  Act  to  provide  a 
specific  statutory  base  for  an  essential 
person  policy.  The  implementing 
regulations  permit  States  to  specify 
those  individuals  considered  essential. 
States  are  also  required  to  provide 
recipients  with  the  final  decision  as  to 
whether  individuals  are  in  fact  essential. 
Accordingly,  in  implementing  this 
provision,  the  Department  has  allowed 
States  to  simply  identify  the  categories 
of  individuals  considered  to  be  essential 
in  their  State  plans  without  requiring 
them  to  identify  the  benefits  or  services 
that  such  individuals  specifically  have 
to  provide  in  order  to  be  considered 
essential. 

In  light  of  recent  Congressional 
amendments  to  title  IV-A  of  the  Act 
and  subsequent  changes  which  States 
have  made  in  their  State  plans,  we  have 
re-evaluated  the  current  regulation.  For 
example:  In  1961.  Congress  amended 
section  406(a)(2)  of  the  Act  to  exclude 
students  age  19  to  21  from  the  definition 
of  a  dependent  child.  Some  States  then 
included  such  children  categorically  as 
essential  persons,  without  regard  to 
such  indrvidual's  provision  of  an 
essential  benefit  or  service.  This  is  an 
indication  that  some  States  are  using  the 
essential  person  provision  to  circumvent 
and/or  avoid  Congressional  intent. 

Three  States,  in  particular,  seem  to  be 
using  the  essential  person  provision  to 
extend  benefits  to  19  and  20  year-olds. 
These  States  account  for  an  estimated 
55  percent  of  all  AFDC  essential  persons 
nationwide,  but  72  percent  of  all  AFDC 


essential  persons  aged  19  and  20  live  in 
these  three  States. 

From  another  perspective,  in  these 
same  three  Stotes,  we  estimate  that  45 
percent  of  the  19  and  20  year-olds  living 
in  AFDC  households  who  are  not 
otherwise  receiving  AFDC  benefits  as 
eligible  adults,  are  included  as  essential 
persons.  This  is  in  contrast  to  five  other 
States  that  explicitly  require  the 
provision  of  essential  services,  where 
only  an  estimated  3  percent  of  19  and  20 
year-olds  in  AFDC  households  are 
included  as  essential  persons. 

Data  from  the  years  1961  and  1982 
very  strongly  suggest  that  States  did  in 
fact  shift  older  children  made  ineligible 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1981  (OBRA)  onto  the  AFDC  rolls 
as  essential  persons.  In  1961.  our  data 
showed  4.500  cases  with  individuals 
over  the  age  limit  (for  a  dependent  chUd) 
who  were  not  classified  as  adult 
recipients.  In  1982,  this  figure  was  23.000 
cases — a  fivefold  increase.  Further 
evidence  that  18  to  21-year-oId 
recipients  previously  considered 
dependent  children  were  apparently 
converted  to  essential  person  status  in 
order  to  obtain  additional  Federal  funds 
comes  from  examining  data  from  two 
large  States.  There,  the  1962  figure  for 
the  total  number  of  individuals  over  18 
who  were  not  adult  recipients  was  very 
similar  to  the  1981  number  of  18  to  21- 
year-old  dependent  children.  These  two 
States  accounted  for  about  18.000  of  the 
23.000  cases  nationwide.  Today  they 
continue  to  carry  a  lai^  number  of  18  to 
21  year-olds  as  essential  persons. 

These  same  two  States  are  using  the 
essential  person  provision  to  directly 
shift  the  financial  burden  of  State 
assistance  programs  to  the  Federal 
government  For  example,  one  State 
specifies  that  a  minor  child  Ineligible  for 
AFDC  in  his  own  right  but  who  is 
eligible  for  General  Assistance,  may  be 
considered  to  be  essential.  The  other 
State  includes  eligibility  for  public 
assistance  other  than  AFDC  as  a  factor 
in  determining  essential  person  status. 
These  two  States  account  for 
approximately  45%  of  the  total 
expenditures  for  essential  persons. 

In  addition  to  the  problems  which  we 
identified  regarding  the  categorical 
inclusion  of  broad  groups  of  individuals, 
the  Office  of  Inspector  General,  in  a 
recent  review,  discovered  other 
individual  situations  where  persons  who 
were  in  no  position  to  provide  essential 
benefits  or  services  to  an  AFDC  family 
were  classified  as  essential.  These 
Individuals  included  a  two-year-old  and 
a  drug  addict  In  another  case,  seven 
individuals  were  classified  as  essential 
persons  for  a  single  AFDC  household. 


Discosskn  of  Regulatloa 

Based  on  these  experiences,  it  is  clear 
that  the  needs  of  non-essential  persons 
are  being  covered  under  the  AFDC 
program  as  essential  persons.  Therefore, 
we  are  amending  the  regulation  to 
emphasize  that  in  order  to  be  considered 
an  essential  person,  an  individual  must 
provide  an  essential  benefit  or  senrice. 
In  the  proposed  rule,  essential  benefits 
and  services  were  limited  to  two 
specific  services.  We  have  now 
expanded  the  list  as  a  result  of  public 
comment  to  include  three  other  services 
in  addition  to  the  two  which  were 
previously  listed  in  the  Federal  Register 
on  October  5, 1987,  at  52  FR  37184.  The 
complete  list  of  benefits  or  services 
which  are  considered  essential  are  as 
follows: 

(1)  The  provision  of  child  care  which 
enables  a  caretaker  relative  to  woric  on 
a  full-time  paid  basis  outside  the  home: 

(2)  Care  for  an  incapacitated  family 
member  in  the  home: 

(3)  The  provision  of  child  care  that 
enables  a  caretaker  relative  to  receive 
training  full-time; 

(4)  "The  provision  of  child  care  that 
enables  a  caretaker  relative  to  attend 
high  school  (or  General  Education 
Development  (GED)  classes)  full-time: 
and 

(5)  The  provision  of  child  care  for  a 
period  not  to  exceed  two  months  that 
enables  a  caretaker  relative  to 
participate  in  Employment  Search  or 
another  AFDC  work  program. 

For  purposes  of  (1),  (3),  and  (4)  above, 
the  State  is  free  to  define  "full-time." 
However,  the  definition,  applicable  both 
to  minor  and  adult  caretaker  relatives, 
must  be  consistent  with  the  definition  of 
full-time  that  the  State  uses  for  purposes 
of  the  earned  income  disregards  at  45 
CFR  233.20(a)(ll). 

With  regard  to  (2)  above,  we  note  that 
the  requirements  for  determining 
incapacity  are  similar  to  those  set  out  at 
S  233.g0(c)(l)(iv)  for  a  State  to  find  that  a 
parent  is  Incapacitated  for  AFDC 
purposes.  Thus,  we  expect  that  States 
would  have  little  difficulty  in  making 
incapacity  determinations. 

Moreover,  to  assure  the  likelihood  of 
success  of  these  policies,  we  are  also 
modifying  the  regulation  to  require  that 
a  member  of  the  State  agency 
supervisory  staff  affirm  the  recipient's 
choice  of  essential  person  and  agree, 
based  on  the  evidence,  that  the 
designated  Individual  does  in  fact  meet 
the  definitional  requirements  of  an 
essential  person.  For  purposes  of  this 
determination,  a  member  of  the  State 
agency  supervisory  staff  is  a  person  of  a 
higher  position  or  authority  than  the  first 
line  caseworker  or  income  maintenance 


intake  emptoyee.  Since  the  AFDC  and 
Adult  Assistance  programs  are 
administered  in  a  similar  manner,  we 
have  added  that  change  to  the  Adult 
Assistance  regulation  at 
fi  233.20(a)(2)(vi)  as  well. 

While  we  are  not  proposing  any 
additional  reporting  or  recordkeepii^ 
requirements,  we  would  expect  States, 
pursuant  to  45  CFR  205.60(a)  and 
206.10(aK9)(iii).  to  continue  to  make 
periodic  determinations  that  individuals 
Included  as  essential  persons  meet  the 
definitional  requirements  for  an 
essential  person,  and  maintain 
appropriate  written  documentation  in 
the  AFDC  case  record  of  the  essential 
person  determination.  Appropriate 
documents  might  include  items  such  as 
the  recipient's  request  that  the 
individual  be  Included  as  an  essential 
person,  the  basis  under  which  the 
individual  was  determined  to  be  an 
essential  person,  and  information 
necessary  to  support  the  determination 
(such  as  information  on  the  nature, 
regularity,  and  length  of  service  and  on 
the  capacity  of  the  individual  to  provide 
such  an  essential  benefit  or  service).  In 
a  case  where  more  than  one  individual 
was  to  be  classified  as  an  essential 
person,  such  as  in  a  case  of  severe 
Incapacity,  the  documentation  would 
have  to  Include  justification  of  the  need 
for  more  than  one  essential  person. 

In  the  proposed  rule,  we  solicited 
comments  as  to  whether  a  specific 
regulatory  change  to  further  clarify  this 
policy  would  be  of  value.  We  did  not 
receive  any  comments  on  this  issue.  As 
a  consequence,  no  regidatory  changes 
have  been  made  to  further  describe  this 
dociunentation  requirement 

Finally.  States  would  still  be  five  to 
limit  essential  person  status  to 
categories  of  individuals,  such  as 
grandparents  or  the  needy  spouse  of  a 
caretaker,  but  only  if  such  individuals 
are  actually  providing  an  essential 
benefit  or  service.  Likewise.  States  may 
specify  a  minimum  age  for  classification 
of  an  Individual  as  an  essential  person. 

Discussion  <rf  Comments 

Comments  were  received  from  18 
interested  parties  regarding  the 
proposed  rule  on  the  essential  person 
provision.  The  commenters  include  12 
State  welfare  agencies.  3  County  and 
City  welfare  agencies,  and  3  welfare 
rights  and  legal  groups.  These  comments 
are  discussed  below: 

Comment:  In  the  proposed  rule,  the 
essential  benefits  or  services  are  limited 
to  (1)  the  provision  of  child  care  which 
enables  a  caretaker  relative  to  work  on 
a  full-time  paid  basis  outside  the  home, 
and  (2)  care  for  an  incapacitated  family 
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msonber  in  die  Imxim.  Several 
commenlOT*  nede  •ansetkms  far 
expwidii«  iIm  list  of  servtoas.  Most  of 
their  sooMtioiis  facessd  on  the 
inclusion  of  child  care  so  that  s 
caretaker  could  pertidpate  ia  e  srarfc 
prograai  or  attend  school. 

R»tpon9»:  Having  considered  the 
many  servicee  that  were  rscosuMnded 
for  IndaskMi.  we  have  determined  that 
the  list  of  essential  services  should  be 
expanded.  (See  INseussion  of 
Resalation'*  above.)  h  reviewing  the 
suggestions  for  sddittonal  services,  we 
considered  an  important  foel  of  the 
AFDC  program;  i.e.,  to  promote  recipient 
■elf-euflldency  by  enoooragini  family 
members  to  seek  empiojment  As  s 
conseqeence.  we  sre  sdding  three 
additional  services  to  the  two  that  were 
listed  in  the  proposed  rule  which  wiD 
assist  AFDC  families  in  sehieving  that 
goal  The  additional  services  sre:  (1)  The 
provision  of  child  care  that  enabtm  a 
carstaksr  relative  to  attend  training  foD- 
time,  (2)  the  provision  of  child  care  that 
enables  e  caretaker  rslstive  to  sttend 
high  school  foO-tiffie  or  sttsnd  General 
Edncatioa  Development  (CBD)  desses 
on  s  fall-time  besto.  end  (3)  the 
provisioa  of  child  cere  far  a  period  not 
to  sxceed  two  aioiiths  that  eneMes  e 
caretaker  reletive  to  pertidpete  tai 
Ma|fti>yaif  iM  oearcn  or  worm  pm^wns. 

We  heve  detsrmfaied  that  the 
indusioB  of  en  essential  person  in  the 
AFDC  grant  is  permissibfe  hi  sitoatioas 
(1)  and  (2)  above  only  when  e  caretaker 
is  ia  training  or  ia  hi^  school  on  s  Adl- 
tiBM  basis.  TUs  is  oonsistant  widi  the 
Notice  of  lYopoeed  Rulemaking  diet 
propoeed  considering  s  person  who 
provides  child  cere  wUch  eneMes  e 
caretaker  relative  to  work  on  e  fnU-time 
paid  basis  outside  the  home  to  be  en 
essential  person.  In  edditloa.  the  full> 
time  rsqulfement  enoouragss  family 
members  to  become  self-eofBdent  es 
quickly  es  possible.  For  diis  latter 
reason,  we  hsve  siso  limited  the  period 
of  time  daring  which  en  ssssntisi  person 
can  be  indaded  fai  sitaetion  (S)  sbove  to 
two  aiooths.  Ws  believe  that  this  allows 
suCDdent  time  to  secura  employment, 
yet  discoaiagss  extending  periods  of 
partidpation  ia  Employment  Search  or  a 
work  program  indefinitely. 

Other  suggestions  for  expsnding  the 
essential  person  provision  werr  (s)  To 
indude  celegoricaliy  as  essentisi 
persons  certain  groups  of  individuals 
(such  ss  stepparents)  without 
docuoMnting  thet  they  ere  providing  a 
spedfic  benefit  or  service,  (b)  to 
considsr  ss  an  sesential  service  the 
provlsloa  of  diild  care  that  enables  the 
caretaker  relatave  to  attend  school 
trstaiing,  or  work  oo  a  part-tfaae  besis. 


and  (c)  to  indude  individoals  who 
provids  tataagible  benefits  (e.g.. 
individaals  ii4o  by  their  I 
in  the  hoBM  represent  faaiily  i 
prcoMMe  faadly  nnity.  provide  eoMtienal 
support,  or  provide  psyihologicel 
boiefits)  as  essentisi  persons  Afler  due 
consideration,  we  rejed  these 
suggestions  for  the  following  reasons. 

A  dslerminatian  that  a  specific  benefit 
or  service  is  being  provided  by  the 
essential  person  auist  be  awde  in  every 
case.  The  detsrwinetion  invoivee  two 
parts:  (1)  The  family  identifies  the 
person  nod  benefit  or  service  being 
provided  and  (2)  a  BMmber  of  the  State 
agency  sapendsory  staff  concurs  by 
sfflmdag  the  assistance  unit's  choice  of 
the  sesential  person,  and  by  determining 
if  the  individual  is  needy  end  if  the 
provision  of  the  benefit  or  service  is 
esssntial  (Ia.  it  is  indaded  in  the  list  of 
five  eeeentisi  benefits  or  servicee 
identified  in  INscassion  of  Regulations** 
sbove.) 

Therefore,  to  permit  states  to 
desiywte  certain  categories,  such  as 
stepparents,  to  be  eligible  es  sssential 
persons  without  documentation  diet 
they  era  providiag  a  spedfic  benefit  or 
service  would  negate  mach  of  the  effad 
of  thie  rsgalatfon  and  aDow  individnals 
who  Uve  in  the  home  but  who  do  not 
provide  any  benefit  or  service  to  be 
eligible  as  ssssntisi  persons. 

States  win  continoe  to  be  permitted  to 
limit  essential  persons  to  categories  of 
individuals.  Withfai  such  categories, 
those  individoals  may  be  incfaded  only 
if  they  provide  an  ssssntisi  benefit  or 
service.  For  example,  a  State  may  limit 
essentiel  persons  to  only  grantfaiarents. 
Ilewetei.  the  grsndperent  would  stiU 
have  to  perform  at  leest  one  of  the 
eesential  beneflte  or  services  in  order  to 
be  sn  ssssntisi  person. 

WHh  rsgard  to  work,  school 
sttsndanes.  and  training  on  a  part-time 
basis,  thsra  srs  sbaady  odier 
mechanlsnis  available  for  child  care.  For 
example,  child  cars  could  be  provided 
through  Head  Start  and  sdMoi-based 
progreois.  programs  funded  under  the 
Sodsl  Services  Block  Grsnt  services 
provided  through  s  spedfic  education  or 
training  program  such  as  thejob 
Training  Partnership  Ad  QTPA) 
program,  or  the  child  cara  disregard 
under  4S  CFR  233.20(aKll).  At  Oe  same 
tiaie,  one  of  the  AFDC  program's  maior 
gosls  is  to  foster  independence  bom 
welfsrs.  Consistsnt  with  diet  goal  we 
are  providing  additional  support  to 
those  recipients  who  srs  making  s  fidl 
commitment  toward  self-cufBdency  in 
terms  of  training,  high-school 
attendance  or  GED  equivalent  on  a  full- 
time  basis.  That  adcUtional  support  is 


evidenced  by  including  as  an  essential 
service  the  provision  of  child  care. 

Finally,  in  view  of  the  extreme 
dilBcuIty  of  measuring  whether  a 
particular  individual  provides  eaiotional 
or  psychological  benefits,  we  believe 
thst  indudi^B  such  "faitangible  benefits** 
in  the  list  of  benefits  end  services  would 
result  in  ths  same  abuses  of  the 
essential  person  provision  ss  sre 
cunenUy  taking  place. 

Comatent  One  conunenter  asked  if   , 
the  Stete  would  be  free  to  define  the 
term  "full-time"  for  purposes  of  the 
essential  benefit  or  service. 

Aetponse.'  The  definition  of  fidl-tinie 
in  essential  benefits  snd  services  as  in 
"attendance  in  high  school  (or  CXD)  fuD- 
time".  "work  fuU-time".  and  "training 
full-time**  is  left  to  die  SUtes.  However, 
the  definition,  spplicable  to  both  minor 
end  adult  caretaker  relatives,  must  be 
consistent  wiUi  the  definition  of  full-time 
ss  used  by  the  State  for  purpoeesof  the 
earned  income  disregsrds  st  4S  CFR 
233J0(8X11)  because  Stetes  havs  had  to 
ssteblish  dcdBnitions  of  full-time  work 
snd  school  sttendance  for  comparable 
purposes.  Accordingly,  sny  work,  high 
school  (or  CXD)  sttendance.  or  training 
diet  does  not  meet  die  Stete's  definition 
of  full-time,  would  not  meet  the 
requirement  to  permit  the  indusioo  of  en 
essential  person. 

Comoieot-  One  oommenter  asksd  if 
the  AFDC  grant  inchided  payment  for  an 
essential  person  who  provides  child 
cara  uddch  enables  the  caretaker 
reletive  to  worii  foil-time,  could  child 
care  expenses  also  be  deducted  from  the 
caretaker  relative's  earnings? 

Response:  If  the  AFDC  grant  indudes 
payment  for  aa  essential  person  a* 
described  sbovs,  then  the  Stete  may  not 
dedud  s  child  care  allowance  from  the 
caretaker  relative's  earnings.  The  basis 
for  induding  the  essentisi  person  in  the 
grant  is  die  provisian  of  services — l.e., 
child  care.  To  then  permit  e  deduction 
based  on  the  caretaker  paying  for  the 
same  service  would  clearly  be 
duplicative. 

Comoientr  Two  commenten  asked  if 
the  essential  person  must  bs  related  to 
die  AFDC  child. 

Respoiua:  There  is  no  rsquirement 
that  the  essentisi  person  be  related  to 
the  AFDC  child.  However.  Stetes  may 
choose  to  limit  essentisi  persons  to 
certain  categories  of  relatives,  such  •» 
grandparente  or  stspparents. 

Comment:  One  commenter  died  SSA- 
AT-80-32  (OPA).  which  transmitted  die 
AFDC  final  rule  on  continued  absence, 
and  asked  sbout  the  imped  the 
Essential  Psrsoas  regulation  would  have 
on  the  convicted  offender  provision.  The 
preamble  to  that  final  rule  (45  FR  58125) 


states  that  "the  parent  living  at  home 

but  serving  a  court  imposed  sentence 

may  be  considered  an  essential  person 
*  *  *,, 

Response:  The  parent  who  is  living  at 
home  but  serving  a  court-imposed 
sentence  may  be  considered  an 
essential  person  if  the  Stete  agency 
detennines  that  he/she  provides  one  of 
the  five  essential  beneflte  or  services 
described  under  the  heading 
"Discussion  of  Regulation"  above. 

Comment:  One  commenter  steted  that 
the  definition  of  incapadty  induded  in 
the  regulation  was  too  strict  and 
suggested  that  we  allow  verification 
from  diird  parties  or  a  simple  note  from 
a  physidan  regarding  the  incapadteted 
perscm's  condition  and  the  expeded 
duration  of  the  condition. 

Response:  The  definition  of  incapadty 
in  the  essential  person  provision  is 
consistent  with  the  definition  of 
incapadty  used  for  detennining 
deprivation  at  45  CFR  233.90(c)(l)(iv). 
We  are  adopting  the  evidentiary 
requiremente  for  a  finding  of  deprivation 
due  to  incapadty  as  well  This  should 
ease  the  administrative  btuden  and 
reduce  the  chance  of  error.  Therefore,  if 
an  individual  cannot  esteblish 
incapadty  based  upon  eligibility  for 
OASOI  or  SSI  benefite  due  to  disability 
or  blindness,  then  the  medical  evidence 
must  meet  State  policy  requiremente  for 
esteblishing  incapadty  which  are 
consistent  with  provisions  at  45  CFR 
233J0(c)(l)(iv). 

Comment:  "Two  Stetes  raised  an  issue 
regarding  Federal  Financial 
Partidpation  (FFP)  in  die  following 
situation.  An  alcoholic  parent  lives  with 
but  does  not  care  for  his/her  children 
and  the  caretaker  relative  who  is  not  the 
other  parent.  Currentiy,  both  Stetes 
provide  for  such  a  parent  as  an  essential 
person.  Since  the  parent  does  not 
provide  services  yet  must  be  induded  in 
the  unit  they  asked  how  to  include  the 
parent  and  receive  FFP  as  well. 

Response:  The  current  regulation  at  45 
CFR  20e.lO(aKl)(vii)  requires  Uiat  all 
parente  of  AFDC  dependent  children 
must  be  induded  in  the  assistance  unit 
The  situtetion  in  the  comment  above 
occure  when  someone  other  than  a 
parent  is  considered  the  caretaker 
relative  even  though  a  parent  resides  in 
the  household.  In  this  situation,  if  the 
State  has  determined  that  the  parent  is 
prevented  from  functioning  as  the 
caretaker  relative  because  of  a  physical 
or  mental  condition,  both  the  parent  and 
caretaker  may  be  included  in  the  AFDC 
grant  without  applying  the  essential 
person  provision. 

Comment:  Two  commenters  requested 
that  we  retain  the  current  regulatory 
language  at  45  CFR  233.20(a)(2)(vi). 


These  commenters  stete  that  purauant 
to  the  current  regulation,  when  both 
parente  live  in  the  home  but  are  not 
married  to  each  other  and  have  a  diild 
in  common  living  with  them,  the  second 
parent  could  be  induded  as  an  essential 
person. 

Response:  Both  parente  could  be 
induded  in  the  following  case: 

The  household  consiste  of  two 
unmarried  parente  with  one  common 
child  and  three  other  children  from  the 
mother's  previous  marriage.  The  mother 
and  her  three  children  from  the  previous 
marriage  are  receiving  AFDC  benefits; 
the  man  and  their  conunoon  child  are 
ineligible  for  AFDC  because  there  is  an 
intact  family  and  the  father  is  not 
disabled  or  unemployed.  However,  if  the 
father  is  providing  one  of  the  five 
essential  benefite  or  services,  he  could 
be  induded  as  an  essential  person. 

Regulatory  Procedures 

Executive  Order  12291 

This  final  regulation  has  been 
reviewed  imder  Executive  Order  12291 
and  does  not  meet  any  of  the  criteria  for 
a  major  regiilation.  A  regulatory  inqiad 
analysis  is  not  required  because  the 
regulation  will  not* 

(1)  Have  an  annual  effed  on  the 
economy  of  $100  million  or  more: 

The  Federal  annual  savings  of  these 
regulatory  provisions  are  estimated  to 
be: 


veer 

1988 

$13  (Int  quarter  onty). 

1968 

54. 

1980 

S& 

1981 

57. 

1882 

58. 

(2)  Impose  a  major  increase  in  coste  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agendas,  or  geographic 
regions;  or 

(3)  Result  in  significant  adverse 
effecte  on  competition,  employment 
investment  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  «vith  foreign-based  enterprises 
in  domestic  or  export  marketo. 

Paperwork  Reduction  Act 

There  will  be  no  new  reporting  or 
recordkeeping  requiremente  imposed  on 
the  public  or  the  States  which  would 
require  clearance  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation,  if 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  primarily  affects 


State  governmente  and  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  ihib.  L  9fr-354. 
the  Regulatory  FlexibiUty  Act  is  not 
required. 

Family  and  Federalism 

We  certify  that  this  action  has  been 
assessed  using  the  criteria  and 
principles  set  forth  in  Executive  Ordera 
12806  and  12612. 

While  this  regulation  does  not  have 
any  signiflcant  Federalism  effects,  it 
may  have  a  signiflcant  monetary  effed 
on  certain  families  currentiy  receiving 
AFDC  beneflts  supplemented  by  the 
indusion  of  an  essential  person  in  the 
grant  We  estimate  that  86.000  families 
will  be  affected  by  this  regulation.  The 
AFDC  grants  to  these  families  will  be 
reduced  or.  in  some  cases,  terminated. 

The  focus  of  this  regulation  is  upon 
the  exdusion  of  individuals  who  are  not 
providing  an  essential  beneflt  or  service, 
as  essential  persons.  For  example,  some 
States  have  shifted  19  and  20  year-olds, 
who  were  made  ineligible  by  the 
Omnibus  Budget  Recondliation  Ad  of 
1981,  onto  the  AFDC  rolls  as  essential 
persons  without  any  determination  as  to 
whether  they  are  providing  an  essential 
beneflt  or  service. 

This  regulation  in  no  way  predudes 
individuals,  who  are  providing  one  of 
the  designated  beneflte  or  services,  from 
being  induded  as  essential  persons.  As 
a  consequence,  we  believe  that  this 
regulation  tvill  not  have  a  negative 
impact  on  family  stability.  Moreover, 
because  this  regulation  follows 
Congressional  intent  in  limiting 
eligibility  under  the  AFDC  program  to 
individuals  under  19,  we  believe  that 
any  negative  impad  on  families  with  19 
and  20  year-olds  is  justified  Rnally. 
althou^  AFDC  will  no  longer  cover  the 
needs  of  individuals  who  are  not 
performing  an  essential  benefit  or 
service,  many  of  these  individuals  will 
be  eligible  for  assistance  bom  Slate- 
only  programs. 

In  summary,  then,  we  believe  that  the 
language  in  the  Final  Rule  strikes  an 
appropriate  balance  which  will  prevent 
abuse,  yet  allow  States  the  flexibility  to 
include  those  individuals  who  actually 
strengthen  the  family  by  assisting  faniUy 
membera  in  becoming  self-sufficient 

(Catalog  of  Federal  Domestic  Assistance 
ProgramB  13.780.  Assistance  Payments 
Maintenance  Assistance) 

List  of  Subjeds  in  45  CFR  Part  233 

Aliens.  Grant  programs-social 
programs.  Ihiblic  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  AwfatH  a,  IM*. 
WayMA.8lHlM. 

AdnUmmiratiom. 
Apfirovad  Saptaoibar  IX 19M. 

StcrHary  ofllm  Dtpaitmrntt  ofHmthh  and 
HumamSmnncm. 

FART  nK-COVmAOK  AND 
CONOmONS  OF  CUQMUTY 

1.  TIm  authority  dtation  for  Part  2S3  is 
ravissd  to  rsad  as  follows  and  sD  other 
authority  dtaiions  which  appear 
throughout  Pari  233  ara  raaioyad: 


1 1. 4QX  SOS^  407, 1001. 
not  1«a.  aad  isn  of  Iks  Soda!  Sacarity  Act 
(42  UAC  301.  SItt.  aOOl  007.  Un.  IMS.  13S1. 
•ad  IMS  Mltlk  Md  SmUm  a  of  AiAk  L.  a«- 
114.  M  Slai  Vt  sad  Fwl  XXII  af  AA.  L  i^ 
3B.  M  SlaL  to.  aad  Alb.  L  W-M 
sas.— dPabwHaaoMflogfti 


X.8octlaa233J0ia< 
rsvWnt  paragraph  (aN2Nri)  i 
par^raph  (aNlNrii)  to  laad  aa  feUowK 

I 


(a)  •  •  • 

(2)  •  '  • 

(vl)  For  OAA.  AB.  AFTO.  or  AABD.  if 
tha  Stala  chooaaolo  astaWish  tha  noad 
of  tha  Individual  on  a  boats  that 
raoopiizsm  ss  sssantial  to  his  wall- 
bei^  tha  prassncs  in  tha  hooM  of  othar 
naady  individuals,  (o)spodf^  tha 
parsons  whoso  aoada  wiD  ha  indudad  in 
tha  individual's  naod.  and  (6)  provide 
that  the  dedsion  as  to  whether  any 
individttal  will  be  laoogniaad  as 
ssssntid  to  die  redpiant's  waU-beii« 
shall  rest  both  with  the  radpient.  and  be 
supported  and  concurred  in  by  the 
agency  supervisory  stsff    s  person  ola 
higher  posittoo  or  suthority  than  tha  first 
line  caaaworkar  os  tfff^wvt  malntananoa 
iTitske  swiptnyae 

(vil)  For  AFDC  if  the  Stote  choosss  to 
estsblish  the  need  of  the  indhrldaal  OB  a 
besis  thst  rscofnties.  aa  sassntlsl  to 
his/her  basic  weD-bdi^  die  prsesncis  to 
the  hooM  of  other  needy  imfividuala.  (o) 
spadiy  die  perMHu  whose  needa  will  be 
induded  to  the  indtviduaTs  need,  but 
Uoiited  to  thoee  individuab  who 
fagalarty  provide  at  least  one  of  the 
foOowtag  benefits  or  serviooK  (f)  child 
care  whkh  anablaa  a  carutalrar  ralathro 
to  work  on  a  hB-ttana  basis  outside  the 
hoaae.  (I)  care  for  an  incapedtoted 
family  msabsr  to  the  hoae.  p)  child 
care  that  anablaa  a  oerstaksr  rslatlve  to 
receive  training  on  a  fuD-tiaM  basis  (4) 
child  cara  that  snsblas  s  caretaker 
relative  to  attend  high  school  (or 
General  Bducatton  Dsislopisat  (GBD) 
dasaea)  OB  a  fatt-ttsM  basia.  (5)  cMId 
cere  for  ■  period  not  to  ixcaad  two 
atootha  thet  enables  a  caretaker  rslatlve 


to  paiUdpato  to  EmployBMnt  Seerch  or 
another  AFDC  work  pragraaK  and  [b] 
provide  Ikat  tlM  dadaioB  aa  to  unMdMr 
any  todividual  wlU  be  reoogniasd  aa 
ssssntial  to  Ike  recipient's  weU-betag 
shall  rset  boUi  with  the  redpient.  end  be 
supported  end  concurrsd  to  by  the 
agency  supsrvisory  stofF— a  parson  of  s 
h^her  podtien  or  enthority  ttien  the  first 
line  caseworker  or  inoooie  UMtotenance 
totake  eB^Moyee.  A  parson  wiO  be 
considered  incepedtoted  for  puipoees  of 
the  previous  sentence  when  he  has  a 
phjrsical  or  Buintai  defect,  illness,  or 
iuipehawut  The  iaeepadty  shall  be 
supported  by  nedicel  evidence  and/or 
recorded  testimony  of  s  licensed 
medical  health  care  professional  and 
most  be  of  such  s  deoilitoting  neture  es 
to  reduce  substantiaHy  or  eliminato  his/ 
her  abiUty  to  lupport  or  care  for 
himself /herself  siid  be  expected  to  last 
for  a  period  of  at  leeet  thirty  (30)  daya.  A 
finding  of  eligibiUty  for  OA8DI  or  SSI 
benefits,  based  on  dissbiUty  or 
blindness,  is  aooeptoble  proof  of 
tocapadty.  Thm  dsBaJtinn  of  the  tarm 
tril-ttoM."  eppMcable  toboth  Bdnorand 
adak  caretaker  rslattves.  aa  aaed  above 
to  paregr^ih  (aM2)(rii)(o)  {1\  (1).  and  (4) 
of  thia  sectioo  shall  be  oonaiatant  with 
the  deflnitien  aaed  by  dw  State  for 
purpooee  of  the  earned  income 

disrsgsrds  at  1 23SJ0(aXll). 
•       •       •       •       • 

(PR  Doc  Oa-1400  Piled  l-lA-tO;  MS  am] 
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:  AiWniatration  for  Natba 
Americans  (ANA).  OCBca  of  Hanun 
DevelopeMBt  Servioee.  HHS. 

iFlnalrala. 


13361 


R  The  Admlnlatratton  tor 
Nattva  Americans  is  heratw  providing 
notice  diet  the  toterim  final  rule  widi 
comment  period  amending  4S  CFR  Part 
I  wfaidi  was  pubUskad  at  83  PR 

a  June  X 19M.  is  adopted 
aa  a  final  rule  without  rhangs  The 
totertai  final  rule  emended  me 
rsgulatioas  for  the  Ateiniatration  for 
Native  Americana  to:  (1)  Bstohlish  the 
procoduTss  snd  criteria  by  whkh  ANA 
will  make  a  five-year  demonstration 
grant  to  an  agency  to  Hawaii  to  menege 
a  Ravohriag  Loan  Fund  to  prooMto 
economic  davalopment  ior  Nativo 
Hawaiiaasc  sad  (2)  extend  eligibility  far 


ANA  ftoendel  essistence  to  include 
Nstivo  AoMricen  Fsdfic  Islanders 
(including  American  Samoan  Natives). 

lOATB  July  25. 1988. 


kTMN  OOMTACIS 
Jan  Phalaa.  Adadaiatration  far  Nativo 
Americans.  OCRos  of  Haaan 
Development  Sarvicea,  Dspertment  of 
Health  end  Haman  Servicaa.  Hubert  H. 
Humphrey  Building.  Room  344F.  200 
Independence  Avenue  SW.. 
Washii«toa  DC  20201-0001.  (202)  245- 
7730. 

24, 1908,  the  Deportment  published  an 
toterim  final  rule  withe  80  day  conunent 
period  amending  45  CFR  Part  1338  (53 
PR  238(M).  No  comments  were  received, 
sad  no  changee  have  been  made  to  the 
final  rule. 

The  Office  of  Mensgement  and  Budget 
has  approved  the  inlotmetioo  collodion 
requireamnts  of  this  final  rule  to 
aooordanoa  with  the  Paperwork 
Reduction  Act  The  control  number  to 
OMB  No.  0080-0201. 

Ual  of  Subfads  to  48  CFR  Fart  1S38 


Native  Aamrican  Pacific  blander, 
Nativa  Hawaiian  revolving  loan  fund. 
:developmenL 


FART  U38-NATIVC  AMERICAN 


Accordingly,  the  interim  final  rule 
amending  45  CFR  Part  1338  which  was 
published  st  53  FR  23084-23073  on  June 
21 1988.  is  adopted  as  a  final  rule 
widiout( 


AMSficni  S9owiofy  fPF  fnB9ot9  i)9T9iopo9&ni 


AppnvwK  ] 
CMsK.loiMa. 
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ruRMBranQ  Of  KmiBva  Mfincss  Djf 
ATRTB  Opon  Natoorfi  ArcMtodur* 


r  Federal  Coounnnlcations 
Commission. 

ACnoic  Hnal  rule. 


R  Acting  pursuant  to  the 
regulatory  polidae  established  to  ito 
Third  Computer  Inquiry  (Computer  AT), 
the  Commission  spproved.  with  e  minor 
condition.  ATftT*s  Open  Network 
Architecture  plan.  The  aSsd  of  faH 
ONA  implementotion  should  be  more 
oompetilion  to  the  provisions  of 
enhanced  services,  lower  prices,  and 
more  choices  for  consumers. 


!  Fraeial  Communications 
Commisdon.  1019  M  Street  NW.. 
Wsshii^too.  DC  20564. 
fON  niNTH^  MMMaATiON  CONTACTS 

Charles  Oliver,  PoBcy  and  Program 
Planning  Divieion.  Coannon  Carrier 
Bureau  (202)  632-4047. 

•tIPaUMBITAIIV  ■POWMATIOH  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  (FCC 
86-382).  ad(q)ted  November  17. 1908,  and 
released  December  22. 1988.  The  full  text 
of  this  Commission  deciston  is  available 
for  inspection  and  copying  during 
normal  business  hours  to  the  FCC  Office 
of  Public  Aflairs  (Room  202).  1019  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Intemattonal 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

Order 

1.  The  Memorandum  Opinion  and 
Order,  adopted  November  17. 1968, 
approved,  with  a  nunor  cooditioa,  the 
AT&T  Open  Network  Architecture 
(ONA)  plan  filed  on  February  1. 1966. 
The  Commisdon  estoblished  ATftTs 
ONA  plan  filing  requirement  in  its 
reoondderation  order  in  Phase  I  of  the 
CtNT^Niter/r/ proceeding.  AT&Ts  ONA 
requirements  differ  from  those  for  the 
BOCs.  to  part  because  ATftT.  unlike  the 
BOCs.  participates  to  the  competitive 
maricet  for  interexchange  basic  services. 

2.  The  Commission  found  that  AT&rs 
ONA  plan  adequately  described  the 
manner  to  which  it  planned  to  respond 
to  the  needs  of  competing  enhanced 
service  providers  (ESPs)  for  equal  and 
efficient  access  to  its  basic  services.  The 
Commissioa  also  a|4>roved  ATftTs 
description  of:  (1)  Its  capabilities 
available  to  transport  unbundled  basic 
service  functians;  (2)  its  arrangements 
for  providing  such  transport  m  a 
nondiscriminatoty  mannen  and  (3)  its 
procedures  for  responding  to  requests  of 
the  Bell  Operatii^  Companies  (BOCs) 
and  other  local  exchange  carriers  (LBCs) 
for  new  forms  of  transport  for  other 
basic  functions,  to  sddition,  the 
Commission  antroved  ATftTs 
description  of  its  implementation  of 


Comparably  F.f!ident  Interconnection 
(CEI)  and  tfie  other  noastrudural 
safeguards  for  the  enhanced  services  it 
now  offers  using  facilities  dut  are  not 
collocated  widi  basic  service  facilities.   - 

3.  The  Commission  approved  ATftTs 
treatment  of  its  basic  Aocunet  Packet 
Service  (APS)  as  a  Indldtag  block"  for  a 
number  of  its  enhanced  servtoes.  In 
addition,  the  Commisdon  approved 
ATftTs  proposal  to  use  a  password 
identification  system,  as  weH  as 
administrative  and  managerial 
procedures,  to  comply  widi  the 
Commission's  rules  regarding  customer 
proprietary  network  tofbrraation  (CPNI). 

4.  As  a  condition  of  approval  of 
ATftTs  ONA  plan,  the  Commisaton 
required  ATft*!*  to  comply  with  the  CQ 
requirements  for  nonooUocated 
enhanced  services  for  s  specific  service 
known  as  RE&-ACCESS  that  ATftT  co- 
markets  with  Control  Deta  Corporation 
or.  alternatively,  file  a  stotemoit  with 
die  Common  Carrier  Bureau  widito  00 
days  of  the  rdeaae  of  this  order 
explaintog  why  ATftT  should  not  be 
required  to  comply  urith  tiiese 
requirements  for  REIM-ACCESS. 

Orderfag  Clauses 

5.  It  is  herd>y  ordered,  that  pursuant 
to  secttons  1. 2(a),  4(i)  and  ()).  201. 202. 
203. 205.  218,  and  405  of  die 
Communications  Act  of  1934.  as 
amended.  47  U.S.C  151. 152(a).  154(i) 
and  (j).  201. 202. 203, 205, 218.  and  405. 
and  5  V&C  553.  ATftTs  ONA  plan  is 
approved,  subjed  to  the  conditions 
described  herein.  

6.  It  is  further  ordered,  diet  DYTEL's 
motion  for  leave  to  file  late  comments  is 
granted. 

Federal  Commuiiicatiaas  Commisaiao. 
Donna  R.  Seercy. 
Secretary. 

(FR  Doc  80-1121  Piled  1-23-88:  a-45  am] 
I  coos  sns.et-u 
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FivnisMng  of  Enhnnood  SorvlCM  by 
Cowmunicnttona  Common  Carrleri; 
Bol  OporatinQ  Companiaa*  Ofian 
NotwNMfc  ArcMtoctura  Plana 

Aoatcv:  Federal  Communications 

Commission. 

achon:  Rnal  rule. 


;  Acting  pursuant  to  the 
polides  estoblished  to  its  Third 
Computer  toquiry  (Computer  UI],  the 
Commission  approved  m  part  and 
rejected  m  part  the  Bell  Operating 
Companies'  (BOCs')  Open  Network 


Architecture  plans  and  required  die 
BOCa  to  amend  didr  plans  by  May  10, 
1989.  The  effed  of  frdl  ONA 
implementatioo  should  be  more 
competition  to  the  provisions  of 
enhanced  services,  lower  prices,  and 
more  dioices  far  consiauers. 

Aoonno:  Federal  Communications 
Coiwntasion.  1919  M  Street  NW.. 
Wadiington.  IX:  20654. 

RM IWITNM  MRMWATION  CONTACT 

William  F.  Maher,  Policy  and  Program 
Planning  Divinon.  Common  Carrier 
Bureau  (202)  632-0342. 


TARV  WWWMATIOM.  This  is  S 
summary  of  the  Commission's 
MemoranduB  Ofniiion  and  Order  (FCC 
88-381),  adopted  November  17. 1908,  and 
released  December  22. 1968.  The  fiill  text 
of  this  Commission  decision  is  available 
for  inspsctioB  and  copjring  during 
normal  business  hours  to  the  FCC  Office 
of  Public  Affairs  (Room  202).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  alao 
be  purchased  from  the  Commission's 
copy  contractors,  totemational 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 


Sununaryof 
Order 


Opinion  and 


1.  The  Memorandum  Opmion  and 
Order,  adopted  November  17. 1906. 
conditiooatty  approved  the  Open 
Networic  Architecture  (ONA)  plans  that 
the  Bell  Operating  Conipanies  filed  on 
February  1. 1968.  Among  other  things, 
the  BOCs  C^'A  plans  described 
unbundled  basic  services  forme  by 
enhanced  service  providers  (ESPs),  and 
also  described  BOC  compliance  with 
other  nonstructural  safeguards  that  the 
Commission's  estoblished  to  ito 
Computer  III  proceeding.  Upon 
implementation  by  a  BOC  of  an 
approved  ONA  plan,  the  existing 
separate  subsi^ary  requirements  for  the 
BOCs  enhanced  service  operations  will 
be  removed.  However,  the  Commission 
identified  a  number  of  areas  in  which 
the  plans  are  defident  and  ordered  the 
BOCs  to  amend  their  plans  accordingly 
by  May  19. 1969.  Until  the  Commission 
approves  those  amendments  and  the 
BOCs  implement  their  amended  ONA 
plans,  the  existing  separate  subsidiary 
rules  for  BOC  provisim  of  enhanced 
services  will  remato  to  place. 

2.  The  Commission  approved  the 
BOCs  methods  of  obtaining  ESP  input  m 
designing  their  ONA  plans.  For  future 
input  on  further  development  of  ONA. 
the  Commission  found  the  Information 
Industry  Liaison  Committee  (IILC)  to  be 
an  appropriate  mter-mdustry  forum  and 
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dlrvclsd  Um  BOCs  to  work  throoth  lh« 
DLC  on  a  numtMr  of  iasuM  raquirlng 
further  inlarinduatry  effort. 

9.  TIm  ConuniMkm  gaiMrally 
•pprovsd  UM  of  th«  "coounon  ONA 
oiodci"  offcrvd  by  tha  BOCs  in  thair 
plana.  Under  that  model  BSPa  obtain 
aooasa  lo  optional  ONA  Mrvlcee.  which 
the  BOCs  call  Basic  Service  ElemenU 
(BSBa).  throufh  BOC-providad  access 
links,  which  the  BOCs  call  Basic  Servint 
Arransenients  (BSAs).  The  Cominiaaion 
did  not  require  BOCs  to  allow  BSPs  to 
connect  their  own  loops  or  trunks  to 
BOC  switching  facilities.  The 
Commission  sTso  clarified  that  its 
noodiacrlmlnation  rules  apply  to  all 
basic  ONA  services  regardless  of  their 
classification. 

4.  The  Commission  found  that  the 
BOCs  have  done  a  generally  acceptable 
|ob  of  Identlfyint  initial  ONA  services 
that  they  feasibly  can  provide  in  the 
•hort  term,  using  the  existing 
capabilities  of  ineir  networks.  However, 
because  some  BOCs  have  not  propoeed 
to  offer  some  initial  ONA  services  that 
others  offer,  propoee.  the  Commission 
directed  the  BOCs  to  examine  each 
other's  plans  to  determine  whether  they 
can  sugment  tbalr  initial  sets  of  ONA 
services. 

&.  The  Commission  directed  the  BOCs 
to  continue  working  to  schieve  greater 
uniformity  in  the  nomenclature, 
technical  characteristics,  availability 
and  deployment  of  ONA  services,  and 
noted  topics  that  the  ILLC  could 
consider  in  this  sres. 

6.  The  Commission,  pursuant  to 
section  410(b)  of  the  Communications 
Act.  estabUJshed  a  (oint  conference  with 
Slate  regulatory  commissions  from  the 
seven  BOC  regions  to  set  ss  s  forum  for 
cooperation  and  coordination  among  the 
FCC  and  the  states  on  spedflc  ONA 
issues  of  common  interest. 

7.  The  Commission  siso  preserved  the 
existing  exemption  from  federal  access 
charges  for  ESPs,  ensuring  that  ESPs 
will  continue  to  have  the  option  of  using 
stala-tarifTed  sccass  arrangements  to 
provide  interstate  enhenced  service 
offerings. 

8.  TIm  Commission  generally 
approved  thoee  portions  of  the  BOCs' 
plans  that  provide  for  state-tariffed 
ONA  services  to  be  used  for  intrastate 
enhanced  services  or.  pursuant  to  the 
federal  sccess  charge  exemption,  for 
Interstate  enhanced  services.  However, 
the  Commission  did  not  spprove  that 
portion  of  the  BellSouth  slate  tariffing 
proposal  that  deprived  BSPs  of  existing 
state  access  srrangements. 

9l  The  Commission  required  the  BOCs 
to  esUblish  a  federally  tariffed  B8A 
option  for  ESPs  to  use  for  interstate 
enhanced  services,  which  will  include 


unbundled  interstate  BSEs  provided 
pursuant  to  fuU  federal  tariffing 
principles.  Because  the  Commission's 
existing  Part  00  rules  for  sccess  tarifh 
must  be  modified  to  implement  this 
rsquiremenL  the  Coounissioo 
announced  its  intention  to  initiate  a 
•eparate  rulemaking  to  amend  Part  00. 
Complementary  Network  Services 
(CNSe).  thoee  basic  services  used  by 
consumers  in  coiuiectlon  with  enhanced 
services,  will  continue  to  be  tariffed  at 
the  state  level,  subject  to  existing 
nondiscrimination  requirements. 

10.  The  Commission  required  the 
BOCs  to  provide  three-year  protected 
deployment  schedules  for  their  ONA 
services  snd  to  explain  the  manner  in 
which  they  will  offer  advanced  ONA 
services  through  new  technologies  such 
ss  Signalling  System  *7,  Integrated 
Services  DigiUl  Network  (ISDN),  and 
Intelligent  Network/2.  The  Commission 
sIso  required  the  BOCs  to  incorporate 
ESP  input  on  these  issues  into  their 
network  planning  processes.  In  addition, 
the  Commission  required  the  BOCs  to 
provide  geographic  deployment 
schedulM.  where  feasible,  for  sdvanced 
ONA  services  that  BOCs  will  begin 
placing  in  service  within  three  years. 

11.  The  Commission  also  required  the 
BOCs  to  make  certain  changes  in  their 
implementation  of  the  Customer 
Proprietary  Network  Information  (CPNl) 
requirements  to  protect  the  interests  of 
competing  ESPs.  The  Commission 
permitted  sll  BOCs  except  US  West  to 
file  installation  and  maintenance  reports 
in  s  simplified  format,  because  those 
BOCs  have  provided  sdequate 
sssurances  that  their  internal 
procedures  precluded  discrimination  in 
the  timing  of  installation  and 
maintenance  of  ONA  services.  The 
Commission  lifted  the  quality  reporting 
requirement  for  all  BOCs  except  Bell 
Atlantic  because  those  BOCs  have 
demonstrated  that  they  lack  the  ability 
to  discriminate  in  the  quality  of  their 
ONA  services.  Finally,  the  Commission 
approved  sll  of  the  BOCs'  proposed 
trestment  of  network  information 
diedoeure. 

OwUring  Clause 

12.  It  is  hereby  ordered,  that  pursuant 
lo  section  1.  4(i)  and  (i).  201.  202.  203. 
206. 218,  and  406  of  the  Communications 
Act  of  1934.  ss  smended.  47  U.S.C  151, 
lS4(i)  snd  0).  201.  202.  203.  206.  218.  and 
406.  snd  5  U.S.C.  553.  the  ONA  plans  of 
Ameritech.  Bell  Atlantic.  BellSouth. 
NYNEX.  PacteL  SWBT,  snd  US  West 
are  approved  in  part  snd  rejected  in 
part  subject  lo  the  conditions  described 
herein. 


Federal  CommunicatioBa  Coomiaaion. 

SmcrHory. 
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(oc  ooBtii  m.  fr-iuc  kc  ao-aooi 
I  of  Part  69  of  ma 


r.  Federal  Communication 
Commission. 

;  Pinal  rule. 


:  In  this  Order,  the 
Commission  generally  affirms  its 
decision  regarding  the  new  allocation 
procedures  established  in  the  Part  09 
Access  Charge  rules.  Part  00  has  been 
recently  revised  to  conform  to  the 
Uniform  System  of  Accounts  and  to  the 
Separations  Manual.  This  Order  grants, 
to  s  limited  extent  the  petitions  for 
reconsideration  and  clarification  of  Part 
00  by  revising  the  procedures  applicable 
to  the  local  switching  access  element 
The  Commission  also  revised  the 
procedures  applicable  to  property  Held 
for  Future  Telecommunications  Use  and 
Telecommunications  Plant  Under 
Construction — Short  Term. 

OATK  The  modifications  of  Part  00  of  the 
Commission's  Rules  will  become 
effective  April  1, 1000. 

AOOMM:  Federstion  Communications 
Commission.  Washington.  DC  20554. 


ITNM  contact: 

Diane  Shaw-Gill.  Accounting  and  Audits 
Division.  Common  Carrier  Bureau,  at 
(202)  632-7500 

iuaaiiMBiTAiiv  wrowMaTioit  This  is  a 
summary  of  the  petitions  for 
reconsideration  and  clarification  of  Part 
08.  Amendment  of  Part  60  of  the 
Commission's  Rules  and  Regulations. 
Access  Charges.  To  Conform  It  With 
Part  36.  jurisdictional  Separations 
Procedures,  CC  Docket  No.  87-113,  FCC 
08-400,  sdopted  December  9. 1908.  and 
released  Dwember  12, 1008. 

The  full  text  of  Commission  decisions 
are  available  for  Inspection  and  copjring 
during  normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1010  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  Order  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street  NW.,  Suite 
14a  Washington.  DC  20037  (202)  057- 
300a 


erOrdaroal 

1.  In  this  Order,  the  Commission 
addresses  a  number  of  issues.  It  revises 
its  prescribed  |rfiase-out  schedule  for  the 
discounted  Local  Switching  1  rate 
element  The  former  Part  00  rules 
required  carriers  to  apportion  costs 
between  three  end  office  elements. 
Local  Switching  is  one  of  the  three  end 
office  elements.  Those  rules  also 
provided  the  division  of  Local  Switching 
into  subelements.  Local  Switching  1 
(LSI)  and  Local  Switching  2  (LS2).  The 
new  Part  00  rules  phases-out  LSI.  the 
discount  subelement  w^cfa  reflects  a  35 
percent  discount  This  phase-out  begins 
in  April.  1000  and  ends  in  June.  1093.  On 
reconsideration,  the  Cominission  revised 
the  schedule  for  phasing  out  the  LSI 
subelement 

2.  The  Commission  declined  to  revise 
the  allocation  procedures  for  the 
General  Support  Facilities  (GSF).  The 
new  Part  09  rules,  combine  Land, 
Buildings,  and  Vehicles  and  apportion 
the  investment  portion  of  each  category 
among  the  Interexchange  and  Billing 
and  Collection  categories  and  the  access 
elements  on  the  basis  of  the  combined 
investment  in  COE.  Information 
Origination/Termination  Equipment 
(lOT),  and  Cable  and  Wire  Facilities 
(CAWF),  excluding  Category  1.3  C&WF 
(subscriberline).  "The  Commission 
affirms  its  original  decision  that  the 
inclusion  of  Category  1.3  CAWF  would 
apportion  excessive  GSF  costs  to  the 
Carrier  Common  Line  Element  The 
Commission  also  declined  to  adopt 
other  approaches  suggested  by  two 
parties  for  the  allocation  of  GSF  costs. 

3.  The  Commission  declined  to  revise 
the  new  allocation  procedures  for 
computer  expenses  related  to  Billing  and 
Collection,  llie  new  Part  69  rules  assign 
the  interstate  portion  of  the  Revenue 
Accounting  Expenses  in  the  Customer 
Services  Account  to  the  Billing  and 
Collection  category.  The  computer 
expenses  related  to  Billing  and 
Collection  are  included  in  two  computer 
accounts.  The  new  rules  allocate 
General  Purpose  Computer  Expenses  on 
the  basis  of  the  allocation  of  GSF.  Those 
rules  also  allocate  the  Information 
Management  Expenses  on  the  basis  of 
the  Big  Three  Expenses.  The 
Commission  found  that  any 
modiHcations  of  the  current 
apportionment  procedures  for  computer 
expenses  relateid  to  billing  and 
collection  would  add  undue 
complexities  to  those  procedures. 

4.  The  Commission  clariHed  the 
allocation  procedures  for  Category  4.23 
Central  Office  Equipment  (COE),  All 
Other  Interexchange  Circuit  Equipment 
Circuit  Equipment  that  is  used  in 


oonjnnction  with  a  particular  cable  or 
wire  facility  will  be  assigned  or 
allocated  in  the  same  manner  as  die 
associated  fedlity.  Circuit  Equipment 
that  is  used  with  an  ordinary  subscriber 
line  is  assigned  to  the  Coounon  Line 
element  Circuit  Equipment  that  is  used 
with  a  WATS  access  line  or  a  private    t 
line  is  assigned  to  the  Special  Access 
Element  Circuit  Equipment  that  is  used 
with  trunks  that  connect  end  office 
switches  or  that  connect  end  office  and 
interexchange  switches  is  assigned  to 
Transport  Circuit  Equipment  uses  with 
trunks  that  are  not  classified  as 
"origination"  or  "terminatian'*  for 
purposes  of  the  Part  60  access  charge 
rules  are  assigned  to  the  interexchange 
category. 

5.  The  Commission  declined  to  adopt 
alternative  proposals  for  the  allocaticHi 
of  COE  direct  expenses.  Under  the  new 
Part  00  rules.  COE  direct  expenses  are 
allocated  on  the  basis  of  total  COE 
investment  The  Commission  found  that 
this  is  in  conformance  with  the  Part  36, 
separations  rules  which  allocate  COE 
expenses  between  the  jurisdictions  on 
the  basis  of  total  COE  investment 

6.  The  Commission  declined  to 
exclude  equal  access  investment  from 
the  allocation  factor  for  Other 
Investment  The  Commission  found  that 
the  proposed  modification  of  these  two 
accounts  would  not  have  a  significant 
impact  upon  the  charges  for  the  other 
elements. 

7.  The  Commission  revised  the 
allocation  procedures  for  Property  Held 
for  Future  Telecommunications  Use  and 
Telecommunications  Plant  Under 
Construction — Short  term.  The  new  Part 
69  rules  require  that  the  investment  in 
these  accounts  be  apportioned  among 
the  Interexchange  and  Billing  and 
Collection  categories  and  the 
appropriate  access  elements  in  the  same 
proportion  as  the  associated  investment 
The  Commission  modified  these 
procedures  to  allow  the  allocation  of 
these  accounts  on  the  basis  of  Total 
Plant  In  Service  instead  of  associated 
investment 

8.  The  Commission  declined  to  include 
Telecommunications  Plant  Under 
Construction — Long  Term,  in  the 
definition  of  net  investment  It  allowed 
investment  in  Telecommunications  Plant 
Adjustment  to  be  included  in  the 
definition  of  net  investment  in  those 
limited  cases  in  which  the  Common 
Carrier  Bureau  has  granted  a  waiver  to 
allow  the  inclusion  of  this  account  in  the 
rate  base.  The  Commission  found  that 
such  an  approach  will  ensure  that  Part 
65  and  Part  60  policies  are  consistent 

9.  The  Commission  declined  to 
allocate  gross  receipts  taxes  on  the 


basis  of  taxable  receipts,  finding  that 
the  allocation  of  gross  receipts  taxes  on 
the  basis  of  net  income  is  consistent 
with  the  Part  36  separations  procedures 
w^iicfa  allocate  these  taxes  on  the  basis 
of  net  plant 

10.  The  Commission  dedined  to 
diange  the  aimual  access  tariff  filing 
period  from  armual  to  biennial  finding 
that  such  a  modification  is  outside  the 
scope  of  this  proceeding. 

Regulatory  Flexibility  Act 

11.  The  Commission  certified  tiiat  the 
Regulatory  Flexibility  Act*  is  not 
applicable  to  the  rule  changes  it  adopted 
in  this  proceeding.  In  accordance  with 
the  provisions  of  section  605  of  that  Act. 
a  copy  of  this  certification  wiU  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  at  the 
time  of  publication  of  a  summary  of  this 
Notice  in  the  Federal  Ragifter.  As  part  of 
its  analysis  of  the  new  rules  adopted  in 
this  Order,  the  Commission  considered 
the  impact  of  proposals  on  small 
telephone  companies.  I.e..  those  serving 
50,000  or  fewer  access  lines.*  The  action 
adopted  herein  will  have  a  beneficial 
economic  impact  on  all  such  telephone 
companies  because  the  new  procedures 
will  reduce  administrative  burdens  and 
will  better  reflect  cost-causation 
principles.  The  carriers  will  therefore  be 
able  to  develop  rates  that  better  reflect 
their  actual  costs. 

Paperwork  Reduction  Ad 

12.  The  Commission  analyzed  the  new 
rules  contained  herein  with  respect  to 
the  Paperwork  Reduction  Act  of  1980* 
and  concluded  that  they  will  not  impose 
new  or  modified  information  collection 
requirements  on  the  publia  Therefore, 
implementation  of  the  new  rules  will  not 
be  subject  to  approval  by  the  O^ice  of 
Management  and  Budget  as  prescribed 
by  the  Paperwork  Reduction  Act 


•su.s.cain. 

*  Because  of  the  nature  of  local  exchange  and 
access  service,  this  Commission  has  concluded  that 
small  telephone  companies  are  dominant  in  their 
fields  of  operation  and.  therefore,  are  not  smaU 
entities  as  defined  by  the  Regulatory  FleKibility  Act 
See  NrrS  and  WATS  Mariel  Structure.  93  FCC  2d 
241.  33S-39  (1963).  Thus,  the  Commission  is  not 
required  by  the  terms  of  the  Regulatory  Flexibility 
Act  lo  apply  the  formal  procedures  set  forth  theteia. 
It  is  nevertheless  committed  lo  reducing  the 
regulatory  burdens  on  mmU  tefephone  conpanics 
whenever  poaaible  consistent  witfi  its  other  putiiic 
intetest  responsibilities.  Accordingly,  it  has  cho— 
to  utihre.  on  an  informal  basis,  appropriate 
Regulatory  FlexibiUty  Act  procedures  to  anaJyM  Iks 
effect  of  propoaed  r^uialioas  on  small  letephaae 
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OcdwIasClauM 

13.  Accordingly,  it  is  ordered.  That  the 
Petitions  for  Reconsideration  or 
Clarification  filed  in  these  proceedingt 
ARE  GRANTED  to  the  extent  provided 
herein  and  otherwise  ARE  DENIED. 

List  of  8ub)«:ts  In  47  CFR  Part  M 

Communications  common  carrier. 
Telephone.  Uniform  system  of  accounts. 
Access  charges,  jurisdictional 
separations  procedures. 

Aulborixing  Proviskms 

This  action  is  taken  pursuant  to 
sections  47  U.S.C  lS4(i).  lS4(j).  201.  202. 
203.  20ft.  218.  and  221(c). 

Federal  CommunicaUoM  Commlsekwi. 
Doasa  R.  Seafcy. 
Secretory. 


amended.  47  U.&C  154.  201.  202. 208.  206.  218. 
403. 

2.  Sac  eOJ06  is  aoMndad  by  revising 
para,  (d)  to  read  to  as  follows: 


(d)  During  each  of  the  following  years 
the  LSI  transition  factor  shall  be: 

(1)  From  April  1. 1980  to  June  3a 
1800— .877 

(2)  Prom  July  1. 1000  to  fune  3a  1901— 
4121 

(3)  Prom  |uly  1. 1001  to  June  3a  1992— 
.900 

(4)  Prom  |uly  1. 1902  to  {una  3a  1903— 
.906 

3.  Sec  8a302  is  amended  by  revising 
para,  (b)  to  read  as  follows: 


Part  80  of  Title  47  of  the  Coda  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  80 
continues  to  read: 

Authority:  Sees.  4.  201.  202.  203.  206.  Zlt. 
408.  46  Slal.  1006.  lOTU  1072  1077. 1004.  aa 


(b)  Investment  in  Accounts  2002, 2003 
and  to  the  extent  such  inclusions  are 
allowed  by  this  Commission.  Account 
2006  shall  be  apportioned  on  the  basis  of 
the  total  investment  in  Account  2001. 
Telecommunications  Plant  in  Service. 


In  addition,  the  following  changes  are 
made  to  the  Access  Charge  Rules.  S2  FR 
37.308  (October  a  1987): 


In  1 80.2(g).  add  "and  included  in 
Account  2410"  after  "Manual." 

In  1 80.2(1).  add  "and  included  in 
Accounto  22ia  2220  and  2230"  after 
"Manual." 

In  1 80.2(1)(1).  change  "6223"  to  "623a" 

In  i  80.2(q).  add  "and  included  in 
Account  2110"  after  "Manual." 

In  i  e0.2(r).  add  "and  in  Account  2310" 
after  "Manual." 

In  i  e9.2(dd).  add  ".  WATS"  after 
•FX." 


I88J0S   (AMMntfsdl 

In  I  ee.302(bM3).  change  "2001"  to 
"21ia" 


180408    I/UMndod) 

In  1 8a40a  change  "80.403"  to 
"80404." 

(PR  Doc  80-1123  Filed  1-23-8B:  8:45  am| 
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Proposed  Rules 


VoL  54.  Na  14 

Tuesday,  lanuary  24.  1980 


This  section  of  Vie  FEDERAL  REGISTER 
oonora  noeoes  ■>  ne  puoac  ot  vie 
oraooead  iaeusnoa  of  naas  and 
fagulaliona  The  pwposa  of  ttieee  notices 
is  to  o''"  InSsrastsd  persons  an 
opponumy  to  peraopsM  si  me  nas 
mailing  prior  to  Itie  adoption  of  Itie  final 


OFFICE  OF  PERSONNEL 


5CFR  Part  213 

Bcnaiiuw  D  AppoannmH  Auuiuiny  lOr 


:  Office  of  Personnel 
Management 

:  Proposed  rulemaking. 


r  The  Office  of  Personnel 
Management  published  a  proposed 
regulation  on  May  11. 1982  (47  FR  20264). 
That  regulation  established  a  new 
appointing  authority  in  the  excepted 
service  made  pursuant  to  Schedule  B 
authority  at  5  CFR  213.3202(1).  Following 
the  receipt  of  comments  from  interested 
members  of  the  public  the  final  rule  was 
published  on  August  31. 1962  (47  FR 
38257).  The  regulation  provided  for  the 
filling  of  professional  and  administrative 
career  (PAC)  positions  at  the  GS-5  and 
GS-7  levels  during  the  period  when  the 
Office  of  Personnel  Management  did  not 
have  a  register  of  competitive  eligibles 
to  fill  vacancies  in  those  occupations. 
The  new  Schedule  B  authority  applied 
only  when  agencies  used  external 
recruiting  and  hiring  procedures  to  fill 
sudi  positions.  Since  that  time,  one 
union  has  chaUenged  the  absence  of 
competitive,  job-specific  examinations 
for  all  of  the  approximately  118  PAC 
occupations  which  were  formerly 
examined  under  the  PACE  and  which 
were  subject  to  the  Schedule  B 
authority.  The  United  States  Court  of 
Appeals  for  the  DC  Circuit  [NTEUv. 
Homer.  Nos.  87-«102  &  87-6101)  and  the 
United  States  District  Court  for  the 
District  of  Columbia  (Civil  Action  No. 
84-2573)  have  directed  that  OPM 
conduct  a  notice  and  comment 
rulemaking  proceeding  in  order  to 
supplement  the  rulemaking  record  which 
was  developed  in  1982  to  include  the 
publication  of  the  cost  data  upon  which 
OPM  relied  in  making  its  decision  in 
1962  to  permit  agencies  to  use  Schedule 
B  in  thoae  occupations  where  alternative 


examinations  had  not  been  developed. 
The  reasons,  based  on  various  cost 
factors,  tot  OPM's  decision  not  to 
develop  examinations  in  all  of  the  PAC 
occupations  are  stated  below  under 
"Siq>plenientary  Information."  The 
purpose  of  diis  publication  of  the 
proposed  rule  is  to  provide  an 
Importunity  for  comment  by  interested 
members  of  the  public 

OATi:  Comments  must  be  received  on  or 
before  February  24. 1988. 

AODROS:  Written  comments  may  be 
sent  to  Donald  L  Holum.  Chiet  Staffing 
Policy  Division.  Career  Entry  and 
Employee  Devel(q>ment  Group,  Office  (tf 
Personnel  Management,  1900  E  Street 
NW..  Washington.  DC  20451  ot 
delivered  to  Room  8355. 1900  E  Street 
NW..  Washington.  DC 


kTMN  OONTACTt 
James  S.  Green.  Associate  General 
Counsel  Office  of  General  Counsel 
(202)632-6087. 


rARV  WFOWiATIOM.  Pursuant 
to  the  terms  of  a  consent  decree  which 
was  entered  by  the  U.S.  District  Court 
for  the  District  of  Columbia  on 
November  18. 1981  {Luevano  v.  Devine. 
Civil  Action  No.  79-271),  OPM  agreed  to 
eliminate  the  Professional  and 
Administrative  Career  Examination 
(PACE),  a  general  abilities  test  and  die 
register  of  eligibles  derived  therefixim 
and  to  replace  that  examination  with 
job-specific  alternative  examinations 
for  approximately  118  job  series.  Those 
jobs  are  in  Professional  and 
Administrative  Career  (PAC) 
occupations  at  the  GS-5  and  C^7 
levels. 

OPM  considered  a  number  of  factors 
relating  to  cost  when  it  arrived  at  its 
decision  to  permit  agencies  to  use  a 
Schedule  B  authority  until  OPM  could 
develop  alternative  examinations  to 
replace  the  PACE.  In  1961,  OPM 
anticipated  little  outside  hiring  due  to  a 
government-wide,  employment  freeze 
which  had  been  imposed  by  the 
President  of  the  United  States. 
Reductions-in-force  (RIGs).  due  to 
severe  budget  reductions,  were  also 
declared  and  conducted  at  that  time  and 
in  1982.  For  those  reasons,  cost 
considerations  were  a  prominent  feature 
in  OMP's  cost-analysis  in  determining 
when  and  for  which  occupations  new 
competitive  examinations  should  be 
developed. 


The  emphasis  in  1981  and  1982  was  in 
placement  of  Federal  employees  who 
had  been  the  subject  of  RIFs  into  any 
upcoming  Federal  vacancies.  That  was 
aooomplisbed  tiuough  programs  such  as 
dw  Displaced  Empl^ees  Program  (DEI^ 
and  the  Vcrfuntary  Inter-Agency 
Placement  Program  (VIPP)  wbower 
possible.  Thus,  in  1982.  OPM  anticipated 
that  there  would  be  substantially 
reduced  external  hiring  in  most  Federal 
oociqMtions.  indoding  those  ndudi  had 
been  formerly  filled  through  the  use  of 
the  PACE.  It  was  believed  that  most 
hiring  in  die  PACE  oocupatioos  would 
be  accomplished  tiirou^  internal 
means,  indiiding  promotions,  transfers, 
and  reassignments.  and  that  few 
agencies  would  use  Schedule  B  to  hire 
from  external  sources. 

In  arriving  at  its  decision  to  devdop 
examinations  in  only  those  occupations 
where  die  Federal  government  had  die 
largest  number  of  vacancies  instead  of 
examining  in  all  the  approximatdy  118 
occupations.  OPM  considered  a  number 
of  factors.  Among  those  were  historical 
trends  based  on  the  annual  number  of 
hires  from  the  PACE  register  in  each 
occupation  over  a  six-jrear  period  (1975 
to  1981).  the  overall  hiring  figures  and 
anticipated  hiring  trends  througihout  the 
Federal  government  in  all  occupations, 
the  actual  cost  for  development  and 
implementation  of  the  PACE  which  were 
based  on  OPM's  previous  experience 
with  the  PACE,  and  the  legislative 
budget  allocated  for  examination 
development 

Between  1975  and  1981,  the  annual 
hiring  figures  from  the  PACE  register 
appeared  to  be  steadily  dedining.  For 
example,  in  FY  1978.  over  74)00 
applicants  had  been  selected  bom  the 
PACE  register.  By  FY  1980  however, 
selections  had  decreased  to  4J74.  Based 
on  the  hiring  freeze  mandated  by  the 
President  in  1981.  OnA  anticipated 
hiring  less  than  2.000  em(4oyees  per 
year  after  1982  into  all  of  die  PAC 
occupations.  In  1983.  external  hiring 
through  Sdiedule  B  amounted  to  2XISO 
andL  in  1984.  it  increased  to  4.020  The 
unexpected  increase  was  due  to  a 
subsequent  Presidential  emphasis  on 
hiring  at  the  Department  of  Defense  and 
the  Department  of  the  Treasury. 

Known  costs  for  PACE  research  and 
development  amounted  to  $320000  plus 
an  additional  S80O000  for  four  criterion- 
related  validation  studies,  all  related  to 
the  sin^  PACE  examination.  Those 
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coatt  were  expended  for  Iha  PACE 
between  1073  and  1075.  In  other  words, 
during  that  period.  OPM  spent 
approximately  tlJ  milUoo  on  the 
development  of  the  tingle  PACE 
examination. 

Baaed  on  the  developmental  oosts  for 
the  PACE.  OPM  estimated  in  IQSl  that  it 
would  have  to  allocate  at  least  $S 
million  over  a  four-year  period  (196^ 
1065)  to  develop  tob-apecific 
examine  tiona  for  aeven  of  the  large-fUl 
occupatlona  which  had  been  covered  by 
the  PACE.  That  fisurt  took  into  account 
an  average  coat  oi  $520,000  per 
examination  in  1073  to  1075  dollars 
which  had  to  be  augmented  by  inflatian. 
Thua,  it  was  anticipated  that  a  tingle 
examination  would  coat  tomawbere 
between  $550.000  to  $8004)00  to  develop, 
depending  upon  the  natare  of  the 
examination  required  by  that  specific 
occunetioa  Start-up  coata  alooe  for  the 
development  of  examinationa  for  thoee 
teven  occupations  were  estimated  to  be 
$1.5  million  out  of  the  $5  million 
protected  expenditure.  Actual  start-up 
costs  amounted  to  $1  Jl  oiiUioiL 

The  Office  of  Personnel  Reeearch  and 
Development  (OPRO)  at  the  Office  of 
Personnel  Management  was  responsible 
for  the  development  of  ooatpetitive 
examinations.  OPM*s  total  operetlag 
budget  for  Iha  OPRO  was  $MS.2«0  in  FY 
loei  and  $082J2S  in  FY  1082.  Altho(«h. 
on  everage,  appraxiaietely  one-third  of 
the  budget  of  OPRO  haa  been  devoted 
since  1981  to  the  development  of 
alternative  examinationa  for  the  PAC 
occupations,  it  could  not  possibly  have 
absorbed  the  enormous  costs  which 
would  heve  been  reqaiied  to  develop 
and  implement  100  examinations. 
Furthemore.  in  1081.  OPM  knew  that 
the  OPRO  staff  would  be  reduced  by 
90%  eeriy  in  1082  ea  a  result  of  the 
reductioa-in-force  et  the  OPM.  All 
programs,  including  the  efiort  to  develop 
alternative  examlnatioaB,  sufisfed  by 
those  rsductione. 

Thus,  the  decWon  wee  made  to  see 
Schedule  B  es  an  appointing  authority 
while  OPM  initielly  pursued  the 
developetent  of  oonpetitive  ahemethree 
in  thoee  seven  occupations  which 
historically  had  the  largest  nomber  of 
hires  and  for  which  OPM  anticipated 
significant  hiring  would  continue.  OPM 
concentrated  its  hsailed  resources  on 
seven  oocupstions  which,  in  cootoactloa 
with  the  cooipetitive  examlaatiaa« 
which  had  been  developed  prior  to 
November  1981  la  nine  other  fanner 
PACE  occupetiona.  accounted  for  68%  to 
00%  ol  ell  hires  in  the  PAC  occnpetions. 
The  rsmslning  100  oocnpetkms 


historically  have  accounted  for  no  more 
than  40%  to  45%  of  all  such  hiret. 

In  the  three  year  period  between 
January  1. 1063,  and  December  31. 1965, 
of  the  108  occupationt  for  which  no 
competitive  alteraativet  had  been 
developed.  eight]f-aeven  of  those 
occupetions  had  an  annual  average  of  20 
or  fewer  external  PAC  hires  under 
Schedule  B  throughout  the  Federal 
government.  Of  thoee  eighty-teven 
occupetions.  forty  occupations  had  no 
external  PAC  hires  under  Schedule  B 
during  that  three  year  period.  Seven 
occupetions  hed  en  annual  average  of 
between  21  to  50  total  external  PAC 
hires  throughout  the  Federal  government 
during  that  entire  period  Six 
occupations  had  an  annual  average  of 
between  51  to  100  total  external  PAC 
hires:  three  occupations  had  an  annual 
average  of  between  101  to  200  total 
external  PAC  hires:  and  only  five 
occupations  had  over  200  total  extemel 
PAC  hires  during  all  of  that  sane  period 
in  aU  Federal  agencies.  Of  those  five 
occupations,  four  are  now  covered  by  e 
new  competitive  examination  and  the 
fifth  is  scheduled  to  be  in  the  next  ffoup 
for  examination  developmeoL 

Those  figures  must  be  compared  with 
the  total  number  of  all  PAC  selections 
and  the  total  number  of  employees  in 
the  Federal  workforce  at  that  time.  The 
average  total  for  external  PAC  hires 
under  Schedule  B  during  that  three  year 
period  amounted  to  only  3.306  out  of  an 
average  toUl  of  15,280  for  all  PAC 
selections  and  represented  only  a  small 
fraction  of  the  total  Federal  workforce 
which,  between  1983  and  1985,  averaged 
2  7^  mtiii^^  employeeSt  •»*^«Mt<«w  postal 
workers. 

OPM  estimated.  In  1961.  that  it  would 
have  coet  approximately  $714  million  to 
develop  examinations  (excluding 
operational  costs)  in  the  remaining  100 
occupations  where  OPM  had 
traditionally  done  little  hiring  from  the 
PACE  register.  That  cost  pro|ection.  too. 
was  based  on  prior  PACE  expenditures. 
OPM  had  neither  the  financial  nor  staff 
resources  to  commit  those  expenditures. 

The  following  represent  OPM's  actual 
costs  for  test  development  between  FY 
1981  snd  FY  1987  for  seven  PAC 
occupetions:  Computer  Specialist 
($742J0O):  Tax  Technician  ($744,400); 
Internal  Revenue  Officer  ($647,300); 
Customs  Inspector  ($654.200);  Contact 
Specialist  ($1408.560).  and  Social 
Insurance  Claims  Examiner  end  Social 
Insursnce  Representative  (fHM.100). 
Additional  operating  costs  during  this 
same  period  range  from  $100,000  to 
$300,000  for  each  examination. 


Accordingly,  total  costs  actnally 
expended  by  OPM  for  development  and 
implementation  for  competitive 
examinations  in  those  seven 
occupations  amounted  to  $5,461,450 
between  FY  1981  and  FY  1967. 

It  is  the  intention  of  OPM  to  re-adopt 
its  nnal  nde  previously  adopted  by  OPM 
on  August  SI.  1982  (47  FR  38257).  as 
smended  on  July  6. 1987  (52  FR  25193). 
OPM  intends  to  continue  to  seek  the 
appropriate  means  of  examining  so  that 
examination  development  is 
accomplished  on  an  overall  cost- 
productive  basis.  OPM  will  continue  to 
permit  Federal  agencies  to  utilize 
Schedule  B  at  an  appointing  authority 
while  it  develops  competitive 
examinations  for  the  remaining  PAC 
occupetiona. 

EX),  tan.  Federal  Regdatkm 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regdalory  FlexIbiKty  Ad 

I  certify  that  this  regulation  will  not 
have  e  siyilficant  economic  impect  on  a 
substantial  number  of  small  entitles 
becasue  it  pertains  solely  to  procedures 
for  appointment  of  employees  by 
Fedeial  egendes. 

List  of  Bub)srtslB»CFR  Part  213 

Government  employeee. 
Office  of  Psrsonnel  Management 


Dinctor. 

Accordingly,  OFM  is  repoblishhig  iU 
final  regulation  under  5  CFR  Part  213. 
originally  published  on  August  31. 1982 
(47  FR  382S7)  and  aaiended  on  July  6, 
1967  (52  FR  2S193).  as  s  proposed 
regulation  with  opportunity  for 
commenta.  as  set  forth  bdow: 

PART  213-CXCCPTED  SERVICE 

1.  The  euthority  dtstkm  for  Part  213 
continues  to  read  as  foUowK 

Autbocity:  6  U.S.C  3901  and  3302.  E.O. 
10677.  S  CTR  1964-1968  Comp..  p.  218;  Sectioa 
213.101  also  tssaed  under  5  U&C.  2108: 
Sacttaa  213.102  also  issMd  under  S  U.S.C 
1101  Pub.  L  96-I64,  ssc  3(5):  SectioB 
213.3102  also  tsstisd  SHlsr  »  U.8.C  3301, 3302 
(E.0. 123611.  «7  FR  22831).  3307, 8337(h).  and 
8457. 

2.  Paragraph  0)  of  5  CFR  213.3202  ia 
republished  without  change  to  reed  ea 
follows: 


ftlSigaOS    EnMrs 


CMI 


(I)  Professional  and  administrative 
career  (PAC)  positions  at  the  GS-5  or 
GS-7  grade  level  which  are  subject  to 
the  decree  entered  on  November  19. 
1961,  by  the  United  States  District  Court 
for  the  District  of  Columbia  in  the  civil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271,  which  were  not 
removed  from  coverage  of  the 
Professional  and  Adminstrative  Career 
Examination  (PACE)  prior  to  the 
effective  date  of  the  consent  decree,  and 
which  are  to  be  filled,  under  the 
conditions  described  below,  by 
eppointment  of  individuals  other  than 
those  who  at  the  time  of  sudi 
appointment  already  have  competitive 
status  in  the  Federal  civil  service.  When 
a  Federal  agency  needs  to  fill  a  PAC 
position  that  was  not  removed  from 
PACE  coverage  before  the  consent 
decree  became  effective,  and  the  agency 
has  made  maximum  use  of  priority 
placement  sources  and  has  given 
appropriate  consideration  to  available 
and  qualified  status  applicants,  then 
OPM  may  authorize  the  agency  to  make 
a  new  appointment  under  this 
paragraph.  Such  appointments  shall  be 
authorized  and  made  pursuant  to  such 
Schedule  B  requirements  for  PAC 
positions  as  shall  be  presdbed  in  the 
Federal  Persmmel  Manual  Terms  of  use 
of  this  appointment  authority  shall  be 
established  by  an  appointment  authority 
agreement  to  be  executed  for  each 
position  excepted  from  the  competitive 
service  pursuant  to  this  authority.  The 
eppointment  authority  agreement  will 
remain  in  effect  with  respect  to 
particular  GS-5  and  GS-7  PAC  positions 
only  so  long  as  there  is  no  competitive 
examination  available  to  fill  those 
positions.  Establishment  of  a  register 
under  an  alternative  competitive 
examination  for  any  PAC  position(s)  at 
grades  GS-6  and  GS-7  will  immediately 
terminate  all  agreements  permitting  new 
Schedule  B  appointments  to  such 
position(s)  under  this  authority. 
Individuals  appointed  before 
termination  of  the  agreements  may, 
however,  continue  to  serve  under  diose 
appointments  at  grades  GS-5  and  GS-7 
until  they  are  appointed  to  a  competitive 
position  in  accordance  with  applicable 
civil  service  laws,  rules,  and  regulations. 
An  incumbent  of  a  Schedule  B  PAC 
position  may  be  converted  to  a  career  or 
career-conditional  appointment  under 
the  provisions  of  Executive  Order  12596, 
subject  to  the  conditions  set  out  in 
i315.no  of  this  chapter. 
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DEPARTMENT  OF  AGRICULTURE 
Agricutturailtarlceting  ServiM 
7  CFR  Parts  907  and  90$ 

ExpenoM  and  AoMSMiMirt  Rates  for 
Specified  Marketing  Orders 

AOENCV:  Agricultural  Marketing  Service. 
action:  Proposed  rule. 


T.  This  proposed  rule  would 
authorize  expenditures  and  establish 
assessment  rates  under  Mariteting  Order 
Nob.  907  and  906  for  the  1968-89  fiscal 
year  established  for  eadi  order.  Funds 
to  administer  these  programs  are 
derived  fit>m  assessments  on  handlers. 
OATSS:  Comments  must  be  received  by 
February  3. 1960. 

ADOiHH.  interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Cleric  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  Room  20es-S,  Washington. 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Registsr  and 
will  be  evailable  for  public  inspection  In 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 


ITKM  oohtact: 
Jacquelyn  R.  Sdilatter.  Mariceting 
^)ecialist  Volume  Control  Programs. 
Marketing  Order  Administration  Branch. 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  P.O.  Box  96456.  Room  252S-S. 
Washington.  DC  2009O-6456:  telephone: 
(202)  447-512a 

auwLBNDtTAirr  MFOiwu-noN:  This  rule 
is  proposed  under  Marketing  Order  Noa. 
907  (7  CFR  Part  907)  and  906  (7  CFR  Part 
906),  regulating  the  handling  of 
California-Arizona  navel  and  Valencia 
oranges.  Both  orders  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulations  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 


Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  smail 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibibty. 

There  are  approximately  125  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
imder  the  navel  and  Valencia  orange 
mariceting  orders,  and  approximately 
4.065  producers  of  navel  oranges  and 
3.500  producers  of  Valencia  oranges  in 
their  respective  production  areas.  Small 
agricultural  producers  have  lieen 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3.500X100. 
The  majority  of  California-Arizona 
navel  and  Valencia  orange  producers 
and  handlers  may  be  classified  as  small 
entities. 

Mariceting  orders  require  that 
assessment  rates  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  bom  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  eac^ 
administrative  committee  and  sul>mitted 
to  the  Department  of  Agriculture  for 
approval  Hie  members  of 
administrative  committees  are  handlers 
and  producera  of  the  regulated 
commodities.  They  are  familiar  widi  die 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  direcdy 
affected  persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Becauae 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortiy  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Navel  Orange  Administrative 
Committee  (NOAC)  met  on  December  6, 
1988,  and  unanimously  recommended 
1988-89  fiscal  year  expenditures  of 
$1,247,455  and  an  assessment  rate  of 
$0,025  per  carton  of  navel  oranges,  in 
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compariaon.  1987-46  fiacal ; 
budtalad  txpaDditam  «wf«  tl.114.7tO 
and  Dm  aaaaaaneni  rata  waa  tObOB  par 
carton.  Bxpandttvrt  caataforiaa  in  tlM 
1986-40  budgat  are  6338.830  for  prograai 
adminiatrahon.  flSl.020  for  compUanoa 
actlvitim.  |S83,15S  for  tha  field 
department.  6171 JOO  for  dlract 
expenaes.  and  63.350  for  a  Mlary 
reterva.  AMaMment  InooaM  for  1988-89 
ia  axpactad  to  total  61.087.500,  baaad  on 
•hipmants  of  43.5  million  cartooa  of 
orange*.  Interett  and  incidental  incoma 
i*  aatlmaled  at  6Ba00a  The  NOAC  may 
expend  operational  reaarva  fonda  of 
6108.9SS  to  meet  budgeted  expenaaa. 
Additional  reaerve  funds  may  be  uaad  to 
meet  any  other  unanticipated  deficit  in 
asaesament  income. 

The  Valencia  Orange  Admiaiatrativa 
Cneunittee  (VOAC)  met  on  December  8. 
1988.  and  unanlmoualy  recommended 
1988-89  fiscal  year  expandHoraa  of 
6861.810  and  an  aaaeaamaat  rata  of 
60.028  per  carton  of  Valencia  orangaa.  In 
compahaon.  1987-88  fiscal  year 
budgeted  expendiluiaa  ware  6638.590 
and  the  assessment  rata  «>aa  tOuOOO  par 
cartoo.  Expeaditaia  o»%a§arim  in  tlM 
1988-88  badgat  ara  6188^768  for  proyam 
administratton.  674.380  lor  cowpHanca 
activibaa,  6287025  for  tke  field 
departaMBt.  6184J00  lor  dlract 
expenses,  and  61.880  hr  a  salary 

is  expected  to  total  68884)00  based  on 
ahipoents  of  21  million  cartooa  of 
orangea.  lalaraat  and  nriacaUaaaoaa 
incooM  ia  eetimated  at  6SOil0a  Tha 
VOAC  BMy  expand  oparattoaal  resanx 
funds  of  678JI0  to  meet  bodgsted 
BxpaiiasB.  Additional  reserve  funds  may 
be  used  to  meet  any  other  unanticipated 
deficit  in  assessment  income. 

While  this  proposed  action  would 
irapoaa  soma  addittonal  coats  on 
handlara.  tha  coata  ara  tai  the  form  of 
uniform  asaesaments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producer*.  However,  these 
coats  would  be  significantly  ofTset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order*.  Therefore,  tha 
Administrator  of  tha  AMS  has 
determined  thai  thia  action  would  not 
have  s  significant  economic  impact  on  a 
substantial  number  of  small  entitiaa. 

Based  on  the  foragoii^  it  la  loaad  and 
determined  that  a  coamant  parted  of 
less  than  30  days  is  spprapirata  bacaaaa 
the  budget  and  aasessaient  rate 
approvala  for  both  prograois  need  to  be 
expedited.  The  coounilteas  nsed  to  have 
aufficiant  funda  to  pay  their  axpanaaa, 
which  ara  incarrad  en  a  continuoaa 
basis. 


Ualaf 


Ib  7  ere  Parti  667 1 


Arizona.  California.  Marketing 
agraamanta  and  ofdara,  Naval  Orangea, 
Valencia. 

For  the  reesons  set  forth  in  the 
preamble,  it  is  propoaed  that  new 
II  907.228  and  908.228  be  added  aa 
follows: 

1.  Tha  authority  citation  for  both  7 
CFR  Pana  907  and  808  oontinuaa  to  laad 
aafoUoarK 


.1-ia.«88tatn.as 
;  7  U.8.C  mn-0H. 
S.  New  II  907.228  snd  908.228  ara 
added  to  raad  as  follows: 


p/urr  wy-nAvn.  < 

opcalpohma 


1967.268 

Bxpanaas  of  6l.M7.455  by  the  Naval 
Orange  AthaiaistraUva  Connittee  ara 
authpriaad.  aod  an  aaaaaaaMat  rate  of 
60.025  par  cartea  af  aaaal  oraagsa  ia 
establisbad  fordw  fiacal  year  aadli« 
October  81. 1966.  Unaxpaadad  fanda 
froai  the  1686-86  fiacal  yav  BMy  ba 
carried  over  aa  a  I 


PARTI 

OnOWN  M  AMZOMA  AND 

OOmUTEO  PART  OP  CAUFOMIU 


Expenaaa  of  68e4.8«0  by  the  Valencia 
Orange  Administratlva  Coaunittae  ara 
authorized,  and  an  aaaesamant  rate  of 
60iO28  per  carton  of  Valencia  oranges  is 
eatablished  for  the  fiscal  year  ending 
October  31. 1086.  Unexpended  funds 
from  d>e  1988-80  fiscal  year  may  be 
carried  over  as  a  raaerve. 


•  |.Da]p«s. 

Aaaociata  Dtpoty  Dtndor.  Fruit  aod 
VtgetabM  Division. 
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:  Agricultural  Marketing  Service. 
Propoeed  rule. 


r.  This  action  proposes  tha 
establiafanent  of  final  free  and  restricted 
percentages  for  domestic  inshell 
filberts/hazafarats  for  the  1988-80 
marketing  year  under  the  Federal 
marketing  order  for  fllbarts/hazebiats 
grown  in  Oregon  and  Washington.  The 
propoeed  percentagea  would  spedfy  the 
amounts  of  domestically  produced  - 
filberts/hazelnuts  which  may  be 
marketed  in  dooneatic.  export  and  other 
outleta.  Tha  percentages  ara  intended  to 
stabilize  the  supply  of  domestic  inshell 
filberts/hazelnuts  in  order  to  meet  tha 
limited  dooiestic  demand  for  such 
filberts/hazelnuts  and  provide 
reaaooabla  ratums  to  producers.  Thia 
propoaal  aras  racoauaendad  by  tha 
FUbart/Haaalnut  Marketii^  Board 
(Board),  the  agency  responsible  for  local 
administration  of  the  order. 

OATK  Conmients  must  be  reoeivad  by 
FelMvary  23. 1980w 

Aoonno:  Intaraatad  paiaona  ara  invited 
to  submit  arrittan  onamants  oonceruing 
this  propoaal.  CoaMaants  must  be  sent  ia 
triplicata  to  tha  Docket  Clerk.  F8V. 
AMa  USOA.  Room  a085-a  P.O.  Box 
96450.  Washington.  DC  20000-8458. 
Conunents  should  reference  the  date 
and  page  namber  of  his  issue  of  tha 
Fadwaf  Ifegiitei  and  wiU  be  made 
avaflable  for  public  inapaction  te  the 
Office  of  the  Docket  Clark  during  regalai 
business  hours. 

Tom  Jaooba.  Marketing  Spadalist 
Marketing  Order  Administration  Branch. 
Fruit  and  Vegetoble  Division.  AMS. 
USDA.  Room  2S2S-S.  P.O.  Box  90458, 
Waahington.  DC  20000-6458;  tetephone: 
(202)  47S-512a 

8u»at8MtTaiiv  aiFOwauTioii  This 
proposed  r\de  is  issued  under  Marketing 
Order  and  Agreement  No.  982  (7  CFR 
Part  982).  as  amended.  reguUting  the 
handling  of  filberts/hazelnute  grown  in 
Oregon  and  Washington.  Thte  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1il37.  as 
amended  (7  U.S.C  801-074).  hereinafter 
referred  to  as  the  Ad 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  ha* 
been  determined  to  be  e  ~non-ma)or" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirementa  aet  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Admiiristrator  of  die  Agricoltoral 
Maikathv  Service  (AMS)  haa 
coaaiderad  the  econooUc  impact  of  thte 
proposal  on  saiall  entities. 

The  purpose  of  the  RFA  te  to  fit 
regulatory  actioiu  to  the  scate  of 
business  subject  to  such  actions  in  order 
that  small  businesses  arill  not  be  unduly 


or  disproportionately  bivdened. 
Marketing  orders  issued  pursuant  to  tha 
Act.  and  roles  iasaed  thereunder,  ara 
unique  in  that  they  ara  brought  about 
through  group  action  of  essentteUy  small 
entitiea  action  on  their  own  bduJf. 
Thus,  both  statutes  have  small  entity 
orienteUoo  and  compatibility. 

There  are  approximately  28  handloa 
of  filberte/hazdnute  subject  to 
regulation  under  the  filbert/hazelnut 
marketing  order,  and  approximately 
1.300  producera  in  the  Oregon  and 
Waahington  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  thoee 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  6500.0a  and 
small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipte  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
filberts/hazelnute  may  be  classified  as 
small  entities. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
computer  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  volume 
reguUtion  U  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  aa  preliminary,  interim  final,  and 
final  precentages.  The  in^ell  trade 
demand  esteblishes  the  amount  of 
inshell  filberte/hazelnute  the  market  can 
support  throu^out  the  season  and  the 
percentages  release  the  insheU  trade 
demand.  The  preliminary  percentages 
release  80  percent  of  the  insheU  trade 
demand  in  order  to  protect  against 
underestimates  of  the  crop.  On  or  before 
November  15.  the  Board  must  meet  to 
recommend  to  the  Secretary  final 
percentages  which  release  100  percent 
of  the  inshell  trade  demand  and  IS 
percent  of  the  three  year  average  trade 
acquisition.  The  additional  15  percent 
above  the  100  percent  of  the  inshell 
trade  demand  is  released  to  provide  for 
an  adequate  carryover  into  the  following 
season.  The  Board's  recommendation 
and  this  proposed  rate  are  based  on 
requiremente  specified  in  the  order. 

This  proposed  rale  «vould  restrict  the 
amount  of  domesln.  insheU  filberte/ 
hazelnute  that  can  be  marketed  in 
domestk  markete.  The  doraestk  outleto 
for  this  commodity  are  characterized  by 
limited  demand,  aind  the  establishment 
of  free  and  restoicted  percentages  would 
benefit  the  industry  by  promoting 
stronger  marketing  conditiona  and 
stabilizing  prices  and  sui^iea.  thus 
improving  grower  returns. 

As  provided  in  1 982.40  of  the  order, 
the  Board  meato  prior  to  September  20  of 
each  marketing  year  for  the  purpose  of 


formuteting  ite  marketing  policy  for  that 
year  and  submitting  ite 
recommendations  for  regulation.  If  the 
Board  recommends  volume  regulation,  it 
must  compute  and  annoiuice  an  inshell 
trade  demand  for  that  year  prior  to 
September  20.  The  inshell  trade  demand, 
rounded  to  the  nearest  whole  ninnber. 
equals  the  average  of  the  preceding 
three  "normal"  yean'  trade  acquisitions 
of  inshell  filberts/hazelnuts,  with  the 
provision  that  the  Board  may  increase 
such  estimate  by  no  more  than  25 
percent,  if  market  conditions  warrant 
such  an  increaae. 

On  August  30. 1988.  the  Board 
reviewed  and  adopted  ite  marketing 
policy  and  unanimously  recommended 
the  use  of  volume  control  regulations  for 
the  1988-89  season.  The  Board  computed 
and  announced  an  estimated  inshell 
trade  demand  and  preliminary 
percentages  which  were  caloiteted  to 
release  80  percent  of  the  inshell  trade 
demand  to  the  domestic  inshell  market 

The  preliminary  five  and  restricted 
percentages  make  available  portions  of 
the  filbert/hazelnut  crop  which  may  be 
marketed  in  domestic  inshell  maricete 
[hee]  and  exported,  shelled,  or  disposed 
of  in  nonconqietitive  insheD  outlete 
(restricted)  early  in  the  1988-89  season. 
The  preliminary  free  percentage  is  80 
percent  of  the  established  inshell  trade 
demand,  expressed  as  a  percentage  of 
the  total  supply  subject  to  regulation, 
and  is  based  on  preliminary  crop 
estimates.  The  Board  computed  and 
announced  at  ite  August  30. 1988, 
meeting,  preliminary  free  and  restricted 
percentages  of  16  and  84  percent, 
respectively,  to  release  80  percent  of  the 
inshell  trade  demand.  The  reason  only 
80  percent  of  the  inshell  trade  demand  is 
reteasable  under  the  preliminary 
percentage  te  to  guard  against 
underestimates  of  the  crop.  The 
preliminary  restricted  percentage  is  100 
percent  minus  the  free  percentage. 

The  Board  te  required  to  meet  prior  to 
November  15  to  formally  review  and 
approve  ite  marketing  policy  and 
recommend  to  the  Secretary  for 
approval,  the  esteblishment  of  interim 
final  and  final  free  and  restricted 
percentages.  The  Board  uses  current 
crop  estimates  to  calculate  the  interim 
final  and  final  percentages.  The  interim 
percenteges  are  calculated  in  the  same 
way  as  the  preliminary  percentages  and 
release  100  percent  of  the  insheU  trade 
demand  previously  computed  by  the 
Board  for  the  marketing  year.  T^e  final 
bee  and  restricted  percentages  release 
an  additional  15  percent  of  &e  av«age 
of  the  preceding  three  yeare'  trade 
acquisitions  which  is  uaed  to  ensure  an 
adequate  carryover  into  the  following 
season.  The  final  free  and  reatricted 


percentages  must  be  effective  at  least  30 
days  prior  to  the  end  of  the  marketing 
year  Quly  1  through  June  30).  or  earlier, 
if  recommended  by  the  Board  and 
approved  by  the  Secretary.  In  addition, 
revisions  in  the  marketiiig  policy  can  be 
made  untU  February  15  of  each 
marketing  year.  However,  the  insheU 
trade  demand  can  only  be  revised 
upward. 

The  Board  met  on  November  15. 19881 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
esteblishment  of  final  free  and  restricted 
percentages.  The  Board  decided  that 
market  conditions  were  such  that 
immediate  release  of  the  additional  free 
tonnage  wiU  not  adversely  afiect  the 
1988-80  domestic  insheU  market 
Accordingly,  no  interim  final  free  and 
restricted  percentages  were 
recommended.  The  proposed  marketing 
percentages  are  based  on  the  industry's 
final  production  estimates  and  release 
4,060  tons  to  the  domestic  insheU 
market  The  Oregon  Agricultural 
Statistics  Service  provided  an  eariy 
estimate  of  IBJOOO  tons  total  production 
for  the  Oregon  and  Washingttn  area. 
However,  a  handler  survey  conducted 
by  the  Board  provided  a  more  current 
estimate  of  15.500  tons  total  production 
for  the  area.  Therefore,  the  Board  voted 
to  unanimously  accept  the  more  current 
estimate  of  15.500  tons. 

In  addition  to  complying  with  the 
provisions  of  the  marketing  order,  the 
Board  also  considen  te  U.S. 
Department  of  Agriculture's  Guidelines 
for  Fruit  VegeteUe,  and  Specialty  Crop 
Marketing  Coders  (Guidelines)  when 
making  its  computations  in  the 
mari(eting  policy.  Thu  volume  control 
regulation  provides  a  method  to 
collectively  limit  the  supply  of  insheU 
filberte  avaiteble  for  sale  in  domestic 
markete  The  Guidelines  require  thte 
primary  market  to  have  available  a 
quantity  equal  to  100  percent  of  recent 
years'  sales  in  those  outlete  before 
secondary  market  aUocations  are 
approved.  This  te  to  provide  for  plentiful 
supplies  for  consumere  and  for  market 
expansion  wlule  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  In  order  to  meet  expected 
needs  of  the  trade  and  to  comply  with 
the  Guidelines,  an  increase  of  10  percent 
(417  tons]  has  been  included  in  the 
calculations  used  in  determining  the 
insheU  trade  demand.  The  proposed 
final  percentages,  which  would  release 
100  percent  of  the  insheU  trade  demand 
and  15  percent  of  the  three  year  average 
trade  acquisition,  would  make  availaUe 
125  percent  of  prior  yean*  sales,  thus 
exceeding  the  requiremente  of  the 
Guidelinea. 
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Hiia  dacMoa  «roaid  amend 
proviaiona  of  Uka  thtaa  Florida  milk 
ordari  to  raflact  cwtant  markatlni 
oondittoaa.  Tba  propoaa  chanpia  ara 
baaad  apon  Induatry  prapoaala 
cooaidarad  at  a  pobitc  baarinahaM 
laaaanr  Alfltli  In  Orlando^  Florida. 
Bach  o#  ika  dwaa  erdara  wmld  ba 
amiadid  to  pcovida  a  two  ■wnth  "lock- 
Id"  ifoirisipa  for  pool  dMribatint  planta. 
'  divacakm  Miidla.  and  an 
■K  Ba  CBMpta  on  ovacdna 

, .ArinkaM  o«  othar  ao«uoa 

.'■ilk  raoaipts  iwould  ba  U«Mad  to  bulk 

>:    TWUpp«narid«MdTaHp«BBy 
:«dara  wniM  M  MMBdad  !•  fi^idl  • 
poat  plani  aad  •  aoMiCacfariat  pl«d 
a  ala^a  rool  to  oparata  aa 

Tba  aoatbaaaNni  Florida  ardw  fvoald 
ba  olM«|ad  to  nqrira  Ibat  a  dak* 
farawr  mm  dabwr  10  daya'  paodaction 
to  a  pool  plaoi  in  ordar  for  anob  dairy 
iannar't  milk  to  ba  di»ar<ad  to  nonpool 
plants  aa  paodwiar  adik.  Odiar 
ayacaOaaaaaa  aaaadBants  woald 
dalata  tba  ti  BaxteuB  on  I 


paymanta  to  prodnoara 
obannM  toaanfuiai  tba 
Ploridaafdar  to  odMr  FMarnl  Bilk 
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I  to  fallaot 
curranl  aMrkatinf  conditiona  and  to 
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BtgociattoiM  will  ba  pottod  to  datanntaa 
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rMiv  avoMMTioM:  Tbia 
adminlatraUva  actton  is  povamed  by  tba 
provisioM  of  Saottooa  SOe  and  5S7  of 
Tltla  B  of  die  United  States  Code  and. 
therefore.  Is  excluded  from  the 
requiiemeola  ol  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (S 
U.S.C.  801-612)  requires  the  Afsncy  to 
examine  the  impact  of  a  propoaed  rule 
on  small  entitiea.  Pursuant  to  5  U.S.C 
VXih),  the  Administrator  of  the 
Agricultural  Mariwting  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 
Prior  documents  in  this  proceeding: 
Nottca  of  Hearing:  Issued  January  IZ 
1888:  pvblished  |anuary  IS.  1M8  (S3  FR 

loss). 

Recommended  Decision:  Issued 
September  2. 1988;  published  September 
&  1888  (SS  FR  94708). 


A  public  hearing  was  bald  upon 
propoaed  amendments  to  the  maiketlng 
agreement  and  the  order  regulating  the 
bandUi«  of  milk  in  the  Upper  Florida. 
Tampa  Bay  and  Soutbeaatetn  Florida 
mariwting  araaa.  The  bearing  was  held, 
pursuant  to  tba  proviaioaa  of  dM 
AaricuUaral  Martrat^  Apiiint  Act. 
0007,  aa  Maadad  ^jUlx:.  8p|-07«). 
and^  appilcabk  iJa*  afpm^oa  (7  ' 
(TinAtft  9X0.  at  Qrbndb.  Florida,  on 
lanoary  )Bl  l98fTMfca  bl  each  bearing 
waa  iian*d  90  Fuipinr  12.  "IMI  and 
pubOabed  lanaary  IS.  1986  (S3  FR  lOK). 

Upon  the  boeto  of  die  avidaMsa 
totroducad  at  tin  bsariag  and  die  record 
diareof.  dM  Adadaiatrator  00  September. 
2. 1986.  tQad  with  the  Haarii«  C3arik , ...: 
Unftad  Stotoa  Department  of 
Agricahwa,  bla  rapommeoded  dedaioo 
oootoiniag  ootioa  of  the  opportunity  to    . 
file  written  exceptioas  tberata 

Tba  material  iaaaea,  findings  and     j. 
ooodnalooa.  ruUngv.  end  asaeral 
fladiofi  ck  the  recommended  dedsioo 
are  hereby  approved  and  adopted  and 
are  set  forth  ia  fall  herein,  sabiect  to  die 
laviatao  of  dte  aaveeth  parafraph  of 
I  No.  4  aod  4o  •ddldon  of  two  oaw 
)  attbaaad  of  sMoh  isaua. 

Tba  matatial  teaaaa  oa  tba  taooadtoC 
haering  relate  to:   ' 

1.  Two-BMNidi  ladt-to"  for  ..  i-r..s 
diatribtttiat.planto  nodar  the  dna 
Pk»ldateiik( 

2.DKoraioa 

milk 


S; 


dunelleiida 
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4.  Charges  on  overdue  accounts  under 
die  three  Florida  milk  orders; 

5.  Amendments  to  the  pool  plant 
provisions  of  the  three  Floride  milk 
orders; 

6.  Miscellaneous  amendments  to  the 
three  Florida  milk  orders. 

7.  Regulatory  treatment  under  Upper 
Florida  and  Tampa  Bay  miUc  orders  of  a 
pool  plant  and  a  manufacturing  plant 
under  a  single  roof. 

8.  Regulatory  status  of  an  exempt 
distributing  plant  under  the  Upper  - 
Florida  order;  and 

9.  Miscellaneous  amendments  to  the 
Southeastern  Florida  order. 

FfaMfings  aad  Coaduatoaa 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  reond  thereof: 

1.  Two-month  "lock-in" for 
distributing  planta  under  the  three 
Florida  Olden.  The  orders  should  be 
amended  to  provide  that  a  pool 
distribudng  plant  will  not  shift 
regulation  to  another  Federal  order  until 
the  third  month  ofgreatetfhud  milk  ' 
sales  in  the  marketing  area  of  the  other 
order. 

The  three  Florida  orders  currendy 
provide  that  a  distributing  plant  wUch 
qualifies  aa  a  pool  shall  Im  rqpdatod 
under  dM  ovdar  for  die  amkat  to  wUcb 
dM  pluit'a  dlatribatkm  to  dMrnarkating 
areaitdtoffaataat 

A  rapreaaatativa  of  the  Flotida  Dairy 
ParnMra'  AepOdattaa  aod  Taaqw 
IndapyihutDiatyPiMMMri'AaaodattoB 
proppted  nai  a  dialiibafiilji'plBal 
GoaMam  to  bo.poolid  lindfr  dM  order 
for  dM  toariirt  to  wlidi  II  bad  bean 
prwIoailyxagDlOtod  taitlltta  ddid 
BwadidMtOtoplaBl'ii 


raoeipu  under  ibe  direr  Florida  mtih^j 


•1-: 


. .  iMtfao 
I M  hm  onie^  in  ivkks  tte 
plaati 

couparadsaa  tadlcaiad  Ibat  liBoe  1963. 
foor  dtatribttdng  planta  bsva  sfaifted 
ragulatfaaaaMoglhadttaatteridi  . 
oidars  28  dana.  8odi  ddfts  have  caused 
dietortiaaa  to  dM  Boadt^  market  data 
pobiiahad  by  the  BMiket  adtoiidatrator. 
In  adittioriL  MCfc  eldfb  often  iwaal 
tcMKdanltallainiMlton  lagarding^tha 
plant  dMt  swltcbai  ra^ulatloa  fceai  one 
order  to  another  order.  Wbea  a  plaat 
shKIs  tagulatioa.  the  handler  is 
idaatifiad  aa  the  source  of  increased 
route  salaa  by  pool  handera  to  dM 
marketing  area  of  the  new  order.  Rovte 
aalaa  to  dM  BMikettag  area  of  the  prior 
Bilk  order  by  the  hrader  are  reflocted 
to  incwasadout-of  area  sales  by  pool 
bandars  when  dM  plant  abifto  ^ 
rafalatioa. 


The  shifting  in  plant  regulation  from 
one  order  to  another  order  on  a  month- 
to-month  basis  serves  no  useful  purpose 
and  can  cause  a  number  of 
administrative  problems  for  the  handler 
involved  in  sudi  shifts.  Pot  example,  a 
shift  in  regulation  of  the  plant  can  cause 
a  handler  to  have  problems  in  pooling 
milk  diverted  to  nonpool  plants  iot 
Class  II  use. 

Requiring  that  a  plant  continue  to  be 
regulated  under  an  order  until  the  diird 
month  that  it  has  more  sales  in  the 
marketing  area  of  another  order  will 
minimize  the  number  of  times  that  a 
plant  will  shift  regulation.  Such  change 
will  insure  that  a  plant  which  has 
greater  sales  in  another  order  area  due 
to  some  aberration  in  sales  for  a 
relatively  short  period  will  not  shift  to 
another  order  immediately.  Instead,  the 
plant  will  continue  to  be  regulated  by 
the  order  under  which  the  plant  was 
previously  regulated  until  the  third 
month  in  which  the  plant  has  greater 
sales  in  the  marlceting  area  of  another 
order. 

2.  Diversion  of  producer  milk  to 
nonpool  plants  under  the  three  Florida 
milk  orders.  Seasonal  diversion  limits 
should  apply  on  producer  milk  diverted 
to  funyKxil  plants  for  Class  D  use. 
Cooperative  associations  and 
proprietary  plant  operators  should  be 
permitted  to  divert  producer  milk  to 
amounte  up  to  the  foUowtng  percentagea 
of  milk  physically  received  at  po(^ 
plants  for  which  they  are  dM 
reapoaaiUa  handler  40  peroeat  to   - 
MardHune.  2S.perc(Bnt  to  DecendMr- 
February  and  abpertaat  to  ^y-  _ 
November. 

Under  dMditeellorideordifa.'' 
cooperative  aaaodatioaaend :  . 
prapctetaiy  ^ant  operatoreare 
pennitted  ciniMiUy  todiieil  an  nnonnt 
eqalvaleBt  to  28  percent  of  the  eggregate 
quantity  of  adlk  phyaicaBy  raceived 
from  pradacars  at  a  pool  plant 
I^oponanto  indieated  dkat  onnant 
proviaiooa  allow  up  to  80  peroeat  of 
producer  mfflc  phyaiGaUy  recrived  at 
pool  planto  to  be  diverted  to  noqwol 
plants.  In  dds  regard,  dwy  noted  dtot 
while  cooperative  aModationa  are 
Umitedto  dlvarttog  only  dM  aflk  ^ 
BModMr  piodncera,  dM  order  proidsioas 
alao  permit  a  proprietary  idant  operator 
to  divert  ^)  to  25  percent  of  tte  milk  of 
producers  toodved  at  a  pool  pant  A 
representative  of  SoodMm  MiBc  Salea. 
Inc.,  IBcewiae  pototedout  that  dM 
proposed  UmHa  are  lees  dton  now 
petinitted  under  dM  aaperate  orders. 

The  seaaoaal  diverakm  ttmito  adopted 
hereto  are  identicail  to  dM  uodifled 
diversioa  limns  propoeed  at  the  bearing 
by  proponent  coopeiratlvea.  fa. the  ."  ; 
prcpoaals  contaiiMd  to  the  notice  of 


hearing,  the  proponent  cooperative  had 
specified  the  following  diversion  limits: 
40  percent  in  April,  May  and  June.  30 
percent  in  March  and  20  percent  in  all 
other  months. 

An  exhibit  presented  at  the  hearing  by 
proponent  cooperatives  identified  the 
percent  of  producer  milk  that  such 
cooperatives  had  diverted  on  a  month- 
by-month  basis  tnim  1983  through  1987. 
The  months  of  March-June  were  the 
months  when  the  greatest  amount  of 
milk  was  diverted  and  the  months  of 
July-November  were  the  months  when 
the  least  amount  of  milk  was  diverted. 
The  months  of  December^^ebruary  are 
months  of  somewhat  greater  diversion 
than  the  months  of  July-November. 

The  cooperatives  pointed  out  that  the 
exhibit  represents  the  combined 
diversions  of  proponent  cooperatives  for 
the  three  Florida  milk  orders.  Their 
spokesman  pointed  out  that  the 
individual  cooperatives'  diversions  &t>m 
specific  plants  varied  greatly  from  the 
percentages  shown  on  the  exhibit 

Mmithly  average  divereions  to 
nonpool  plants  by  proponent 
cooperatives  in  the  three  Florida  ordere 
for  the  years  1983  through  1987  as  a 
percentage  of  producer  milk  pooled  by 
proponent  cooperatives  ranged  from  a 
low  of  0  m  August  1967  to  a  hi^  of  7.7  in 
December  1963.  On  the  basis  of  prior 
diversions,  the  percentage  limitations 
adopted  hereto  wiU  fadUtote  the 
handling  of  Biilk  that  is  to  exeeas  of  the 
fhiid  iwmIs  of  handlers.  Further  moie, 
proponent  cooperatives  modifted  at  the 
heaninSihe  diversion  hmite  eet  fordi  to 
Ae  hearing  podce  after  oonadtiqg  with  - 
other  cooperative  aaaoditioaB  serving 
dM  Florida  aMricet».Sudimoihfied 
Itoilta  are-dMperoantaga  diversion  Bartta 
adcqited  herein. 

The  seaaoaal  Boaddy  Umito  en 
divefriont  provided  hereto  represent  e 
Boadify  average  of  27.5  peroant  oa  • 
yearraond  bads.  Tbia  ia  only  2.5 
pertewtagw  poi'tt*  greater  dma  dM  limit 
now  pnrrided  for  a  cooperative  under 
the  order,  it  laconduded.  dMrefiore.  dMt 
dM  diverstoa  hmita  requested  by 
propoaent  oooperativea  of  40  percent  to 
Mardi-Jone.  25  percent  to  Deoambar- 
Febmary  and  20  percent  to  |idy- 
November  are  raasoaable  Umito  aad 
dwuld  ba  adopted. 

Any  milk  diverted  by  a  handtor  to 
excess  of  the  quantity  limitations  shoidd 
not  be  producer  milk.  The  diverting 
handler  dMuM  be  permitted  to 
dedgnate  the  dairy  fanner  ddiveries  to 
noBfOKA  iriante  dmt  would  not  be 
pro^wer  milfc. 

to  the  event  that  the  diverting  handler 
fails  to  designate  wfalch  producer's  mlBi 
was  ove^d^verfiid.  dM  market 
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fmlktu  _ 
dlv«4«d  <krii«  Mdi  BM*  te  lata  «f  •■ 
•niira  d«y's  proAiaH— .  s^wiM  kt 
excluded  flrst  In  detenninlm  wysh  i 
Mould  not  be  praduoer  ailk. 

Prepooeat  ceepereMves  wiflieited  that 
the  mafket  adadaistratar  ehouU 
datennlne  whose  milk  was  over- 
diverted  la  the  eweni  that  the  dlvvrtlaf 
handler  faOs  to  niake  such 
delamlaatioa.  Proponents,  howevec. 
gave  no  Indlcatian  how  the  market 
edmlalslrator  should  make  such 
detemlnatioa  Aooordlngly.  this 
dedslon  sdopts  a  SMthod  that  has  baea 
used  tai  other  Federal  orders  to  oiehe 
sudh  dioice. 

In  ooajunctloo  with  the  seesonel 
dhrerstoa  limits,  proponent  coopetaiwee 
asked  that  the  minimum  mootlny 
delivery  of  10  days'  orodudlon  of  eedi 
producer  to  a  pool  plant  nader  the 
Upper  Florida  aadTaome  Bay  mlBc 
erosrs  and  the  propoeed  10-day 

I  for  the  9uuuieastem  Flattda 
milk  order  (discussed  later  ta  this 
decision)  beflMMHled.  Pimtuneiits 
Indlceted  that  the  piudaBai  wheee 
H  Averted  mey  nov  oe  atne  to  Bieei  lae 
10-dey  rei|ulrsne(rt  n  s  pool  plant 
■wncaee  n^BtwTKjn  to  amwier  rvoerai 
order,  bi  saoh  case,  the  oooperathrse 
prapoeed  diet  adk  delhressd  to  en  oihe 
order  plaait  reieAatsd  by  the  order  that 
had  feguMted  sack  pool  ptaHl  te  Iba 
prior  moalh  shal  be  ( 
meeting  ve  tO-aey  proouction 


both] 

bulk  fluid  Bkllk  products  daet  aia 

recaisad  at  a  i 


mainteinedby 

The 
milk 
peyment  charges  on  aoooants  due 


Plortde  Bilk  ordsrepMeea  late 

■  tads  daelo  die 

tfMLIaaaehafdM 
three  eerieta.  Ibe  (*a«p  far  late 
pejrments  is  ooe-helf  of  oae  penant  for 
eech  BMath  the  payassat  ia  oeardaa.  Ibe 
repreeealalive  far  dM  two  J 
cooperetive  essodatlc 
lateyayiatrhmn  apply  ea  all 
accounts  due  the  i 

end  on  peyments  dueiModuoers  end 
cooperetive  I 
cooperativaai 

ibaaMi 
dwfiial] 
oneand( 
mondtdiaaaaoaallit 


fluid  mOk  pasiarts  that  ie  lacsiiad  at  a 
pool  plant  is  disposed  of  on  routes 
without  ear  loee.  < 

IbecbHvsdaadMt 

Ite 


to  a  pool  pleat  This  adll  J 
shrlnkafla  ta  thoae  aidk  laaaialB  far 
whkA  a  teadlar  ie  aaaslihahrto  tan 
laos  ee  spsa  ae  better  eflaol  the 


Individual  orders  should  not  ( 

btsL 

KdlMdahydJelBiiiltlisetf 


1£ 


lean 


I  ta  adapted 


Jifcifai— I  i<bi  isfcHiiWdaea' 

produeMoa  «o  twa  aoei  pfaafa  ai|^  aot 
UaMe  te  aaaWy  im  adk  that  aiaa 


diverted  to  e  noopool  pleat  aa 
milkifeMardBtMapad 


racaipte 
racelptadiatle 


to  one  ee 

receipts.  In  prorsting  total  j 


paeduds  diet  aae 
Qeseluaeaad 


should  not  be  expected  le  i 

IfahandfarfaUalai 

ttaatft 


monlaa 


hevai 

lttD4 

Theagw.Uif  nefdBlai 
charges  dBt  aBtaady  apply  I 
three Horida  iiiiisauUHia 
large  sataal  by  te  saUdvaIr  1 
chaciBfliflf  Ipanart  af  tei 
(lilltiil  III!)  aadte  fact  dMt  the  chaifs 
ttteftstoflbe 
■  dae^>e.ir«he 
charge  on  asaadae  aacaants  is  to  has* 
an  Impact  on  encouraging  prompt 


peyments.  it  should  be  an  amount  that  is 
more  nearly  what  a  delinquent  handler 
would  be  charged  by  commercial  banks 
for  money  borrowed  for  short-term 
purposes.  Otherwise,  handlers  who  may 
have  flnancial  problems  would  be 
encouraged  to  delay  their  payments, 
knowing  that  the  charge  under  the  order 
is  cheeper  than  borrowing  money 
commercially  st  a  higher  loan  rate. 

The  late-payment  charge  should  be 
established  at  the  rate  of  one  percent 
per  month  of  the  unpaid  balance.  This 
charge  is  only  one-half  the  rate 
propoeed  by  proponents.  The  rate  that 
cooperetives  proposed  was  based  upon 
the  rate  of  interest  charged  by  certain 
credit  card  companies  for  loans 
extended  to  their  customers.  The  rate  of 
1  percent  per  month  on  the  unpaid 
balance  is  more  nearly  representative  of 
the  cost  of  borrowing  money 
commercially  and  should  tend  to 
encourage  the  payment  of  an  obligation. 

In  the  event  that  the  1-percent-per- 
month  charge  on  overdue  eccounts  fails 
to  encourage  prompt  payment  of 
eccounts  by  handlers,  further 
modiflcetion  of  the  late  payment  charge 
provisions  could  be  considered  at  a 
hearing.  For  example,  such  charge  could 
be  epplied  more  promptiy.  Currently, 
late  paymmt  cherges  are  not  applied 
until  die  first  dey  of  the  mondi  after  the 
eccount  is  due.  The  reguletory 
provisions  in  certain  other  Federal  milk 
orders  specifically  provide  that  the 
cherge  well  epply  immediatdy  after  die 
eccount  is  due. 

Late-payment  diaiges  on  all  overdue 
eccounts  should  eccrue  to  the 
edministrative  eiqiense  fund  meintained 
by  the  market  administrator.  In  the 
event  e  handler  ia  delinquent  in  the 

Cyroent  of  an  obligation,  money  must 
spent  by  die  market  administrator  in 
determining  the  amount  of  the  late- 
peyment  charges  and  in  collecting  such 
payments.  The  money  to  cover  the  cost 
of  these  ectivities  comes  from  the 
administrative  assessment  fund.  Thus, 
the  competitors  of  the  noncomplying 
handlers  who  psy  essessments  to  this 
fund  are  beering  the  administrative 
coets  of  deelins  with  the  deUnquent 
handler.  Thernore.  it  is  reasonable  that 
the  lete-peyment  charges  essessed  on 
noncom^S^  handlers  be  used  to  help 
defray  these  administrative  coats. 

PnqKMient  cooperatives  excepted  to 
the  propoeed  amendment  which 
provides  thet  charges  on  overdue 
eccounts  pajrable  to  producers  and 
cooperative  asaodatiQns  shall  accrue  to 
the  admiaiatrative  expeaee  fnad  of  die 
market  adndidstrator.  The  cooperative 
aaeoeietioQS  polatsd  out  diet  ia  die 
pvfDl  produoert  are  aot  paid  OB  a  doiely 
basis,  dM  prodooers  ara  the  "ahorted" 


party.  For  this  reason,  the  cooperative 
associations  believed  that  the  diarges 
on  accounts  that  are  overdue  producers 
and  cooperatives  should  be  remitted  to 
the  producer-setUement  fund.  According 
to  the  cooperative  associations,  this 
would  allow  funds  collected  on  such 
overdue  accounts  to  be  retiuned  to  the 
producers  who  were  the  ones  foregoing 
timelv  payment 

If  the  order  were  amended  to  specify 
that  charges  on  accounts  overdue 
producers  and  cooperatives  be  paid  to 
the  producer-settiement  fund,  in  these 
maikets  where  virtually  all  of  the  milk 
received  by  handlers  is  from 
cooperatives,  it  would  tend  to  reduce 
the  incentive  for  cooperatives  to  insist 
on  timely  payment  from  handlers.  This 
would  detract  from  the  basic  intent  of 
the  late  payment  charge.  More 
importantiy,  as  previously  noted,  money 
must  be  spent  by  the  market 
administrator  in  determining  the  amount 
of  the  late-payment  charges  and  in 
collecting  audi  payments.  The  money  to 
cover  the  cost  of  these  activities  comes 
from  the  administrative  expense  fund. 
Accordingly,  cooperative  assodationa' 
exception  to  having  charges  aa  accounts 
overdue  producere  and  cooperatives 
accrue  to  the  administrative  expense 
fund  is  hereby  denied. 

5.  Amendments  to  the  pool  plant 
provisions  of  the  three  Florida  milk 
orders.  The  pool  distributing  plant  and 
the  pool  supply  plant  provisions  should 
be  emended  to  provide  that  the 
performance  standarda  for  such  plants 
are  baaed  upon  the  fluid  milk  products 
physically  received  at  the  plant  and 
diverted  nom  such  plant  to  a  nonpool 
plant  as  producer  milk. 

The  current  provisions  of  the  three 
orders  base  the  performance  standards 
for  pool  distributing  plants  and  pool 
supply  plants  upon  the  fluid  milk 
products  received  at  a  plant  Proponent 
cooperatives  requested  that  diversions 
to  a  nonpool  plant  be  counted  in 
computing  the  qualification  percentage 
of  the  plant  from  which  such  milk  is 
diverted  during  the  month. 

As  noted  by  proponents,  milk  pooled 
on  the  Florida  maikets  must  move  e 
significant  amount  of  time  to  handlers 
regulated  under  the  orders  to  fill  the 
needs  of  the  marketplace.  This  is 
evident  from  the  Id^  Claas  I  utilization 
of  producer  miUc  in  the  three  markets. 

The  pnqiosed  change  is  sppropriate 
for  the  three  Florida  orders  because  the 
State  is  defidt  in  milk  production.  Sudi 
change  clarifies  the  pool  plant 
qualificatioo  standards  and  will  tend  to 
assure  that  suffident  quantities  of  fhdd 
milk  products  ere  available  to  meet  the 
fluidmilk  requireinents  of  regulated 
handlers.  ■  ■• 


As  provided  herein,  milk  diverted 
from  a  pool  plant  to  a  nonpool  plant  for 
Class  n  use  would  be  included  in  the 
pool  plant's  receipts  for  the  purpose  of 
determining  whether  or  not  the  plant 
meets  the  applicable  pooling  standards. 
It  is  necessary  under  this  procedure  to 
safeguard  against  a  plant  not  meeting 
the  pooling  standards  because  too  much 
milk  was  diverted  from  the  plant 
perhaps  without  timely  knowledge  of 
this  by  the  plant  operator.  Accordingly, 
whatever  quantity  of  milk  diverted  by  a 
cooperative  from  a  pool  plant  that 
would  cause  such  plant  to  become  a 
nonpool  plant  should  not  be  considered 
as  producer  milk.  In  such  event  the 
cooperative  should  be  permitted  to 
designate  the  dairy  fanner  deliveries  to 
nonpool  plants  that  would  not  be 
producer  milk.  Otherwise,  the  milk  last 
diverted  by  the  cooperative  from  the 
pool  plant  in  lots  of  an  entire  day's 
production,  should  be  exduded  first  in 
determining  the  milk  of  dairy  farmers 
that  would  not  be  producer  milk. 

6.  Miscellaneous  amendments  to  the 
three  Florida  milk  orders.  The 
provisions  of  the  three  Florida  orders 
should  also  be  amended  as  follows: 

(1)  The  basic  formula  price  section  of 
the  orders  should  be  amended  to  delete 
a  provision  that  establishes  s  floor  price 
of  $4.33  for  die  basic  formula  price; 

(2)  The  section  of  the  orders  deeling 
with  the  handler's  value  of  milk  for 
computing  the  uniform  price  should  be 
amended  by  removing  the  last 
paragraph  in  such  section.  Sudi 
paragraph  provided  diuing  a  temporary 
period  a  transportation  credit  for  bulk 
fluid  milk  products  received  from  an 
other  order  plant 

(3)  The  plant  location  adjustments  for 
handlers  in  section  52  of  the  orders 
should  provide  thet  the  Class  I  price 
applicable  to  producer  milk  and  other 
source  milk  when  adjusted  by  location 
pricing  shall  not  be  less  than  the  Class  n 
price  for  the  month;  and 

(4)  The  plant  location  adjustments  on 
nonpool  milk  should  be  amended  to 
provide  that  the  uniform  price  when 
adjusted  to  the  location  of  the  nonpocd 
plant  fiom  whidi  the  milk  was  received 
shall  not  be  less  than  the  Class  D  price 
for  the  month. 

The  basic  formula  section  of  the  three 
orders  should  be  amended  to  delete  en 
inappropriate  floor  price  for  the  basic 
formula  price.  The  $4.33  floor  price  is  no 
longer  an  appropriate  price  since  the 
basic  formula  price  at  the  preeent  time  is 
Bdore  than  twice  the  floor  price. 
Accordingly,  ^  $4.33  floor  price  shodd 
be  deleted. 

■  Ibe  paragraph  to  be  removed  fraa 
Section  60  criF  the  orders,  handler's  value 
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of  milk  (or  oompuliag  wolhnB  prio*.  waa 
RUKia  a  proviaioo  of  Um  ordert  for  a 
temporary  period.  Tke  paragraph  was 
added  ie  provide  a  tranapertation  cradil 
through  Fabniary  19gS.  Since  the  period 
in  which  Ihe  tranaportation  credit  was 
available  baa  expired,  the  paramph 
•hould  be  removed  fron  each  ai  the 
three  orders. 

in  the  plant  location  adjustBents  for 
handlers  section  of  Ihe  orders,  a  limit 
should  be  placed  on  the  amount  thai  the 
Qasa  1  price  applicable  to  producer  milk 
and  other  source  milk  shall  be  adjusted 
downward,  likewise,  in  Ihe  plant 
location  adjustments  for  the  uniform 
price  to  producers  and  on  nonpool  milk, 
a  limit  should  be  placed  on  the  amount 
that  the  uniform  price  on  nonpool  milk 
shall  be  adiustad  downward.  In  each 
instance,  the  price  shall  not  be  less  Ifian 
the  Class  II  price  for  the  month.  Such 
limit  is  appropriate  since  the  Qass  n 
price  represents  the  minimum  value  of 
producer  milk  in  a  manufacturing  use. 
Furthermore,  such  change  brings  these 
provisions  of  the  three  Florida  orders  in 
conformity  with  changes  made  in  other 
Federal  milk  orders  at  the  time  of  the 
uniform  classification  changes. 

7.  Regulatory  tnalmeat  under  lh» 
Upper  Florida  and  Tampa  Bay  miA 
orden  of  a  pool  plant  and  a 
manufacturiixg  plant  under  a  tingie  roof. 
The  Upper  Florida  and  Tampa  Bay  milk 
orders  should  be  amended  to  provide 
that  the  term  pool  plant  shell  not  apply 
to  any  building,  premises,  or  fadlitiea. 
the  primary  functien  of  which  is  to  hold 
or  store  bottled  milk  or  milk  prodnots 
(iaciiiaing  fined  milk)  fai  finished  form, 
nor  shell  it  indode  eny  part  of  a  phint  io 
which  the  operations  ere  entirely 
separated  (by  wall  or  other  partition) 
from  the  handliqg  of  piudetjei  ndlk. 

The  cnneiil  provisions  of  (he  Upper 
Florida  andTampe  Bay  orders  de  not 
provide  for  two  hcffities  under  a  single 
roof  Io  operate  es  separate  facilltiat. 
noponent  cooperatives  pointed  oet  that 
the  Southeastern  Florida  mflk  order 
petnils  a  maaiif actei  Ing  pient  to  be 
operated  ae  a  aeparate  fecUity  if  ft  is 


seperaled  by  a  wrall  from  a  fadHty  that 
is  wandling  producer  milk.  1>m 
oeeperaHvee  re^vevted  Ihet  audi 
pieeialBa  be  inoaiporeted  in  the  Upper 
Florida  and  Tampa  Bay  milk  orders. 

Wkea  the  peevMoa  was  adapted  in 
the  fitwrtheaaiera  Plortde  order.  Hie 
findings  ead  oendMloM  Stated: 


MwadU.af( 

I  ke«  s^qMls  saeafda  es  te 
lefsylkaadaUkL 
the  two  parts  of  the  ploal.  (Official 
Uken  of  the  HimI  d«cl«toa  for  dw 
fioutlM«alern  Florida  order  issued  July  11. 
1967  [n  Fit  5S88).) 

Such  provision  has  been  included  la 
the  Southeastern  Florida  order  since 
September  1. 1957.  The  provisiaa  should 
be  adopted  in  the  Upper  Florida  and 
Tampa  Bay  milk  orders  to  provide 
unJormity  emong  the  three  orders.  Tkna. 
a  pool  plant  that  has  a  aeparate 
manuiactnring  facility  will  be  treeted 
the  same  when  shifting  regulatory  statos 
among  the  three  Florida  orders. 

S.  Regulatory  atatus  of  an  exempt 
dntributing  plant  under  the  Upper 
Florida  milk  order.  The  pool  plant 
definition  of  the  Upper  Florida  milk 
order  should  be  modified  to  conform  to 
the  nonpool  plant  definition  of  (he  order. 
Such  definition  provides  that  an  exempt 
distributing  plant  shall  not  be  a  pool 
piaat.  Accordingly,  the  pool  plant 
definition  ahould  spedfy  that  the  term 
"pool  plant"  ahall  not  apply  to  an 
exempt  distributing  plant. 

The  aaafMtol  plant  definiltoa  of  the 
order  idantifiaa  one  category  ef  nonpool 
plant  as  an  "exempt  diatributiag  plant". 
Such  plaat  la  dafinad  as  a  distziUiting 
plant  aparatad  by  a  govenuaeatal 
agency. 

The  pod  pleat  awdiftealtea  adapted 
herein  wo  prapaaad  by  prapooaat 
headapMnafiM 
I  wHl  oasrfona  the  poal  plant 
defbiMian  la  the  aoafxwl  plant 
deBoittaa.  Aoootdingly.  the  pad  plaal 
definition  should  be  diaagad  la  apadfy 
that  the  tens  "pod  plaaT  Aal  aat 
apply  «e  aa  sweaipt  dtetiibattaig  ylaaft. 

9.  MiacellaneouB  amendmenta  to  the 
SoulheoMtem  Florida  milk  order. 

(a)  The  producer  definition  of  (ha 
order  should  be  revised  to  specify  (hat 
milk  of  a  dairy  farmer  must  be  received 
at  a  pod  plant  daring  (he  month  In  oeder 
for  the  dairy  farmer  (o  be  a  prodwoar 
under  the  order. 

Piuuuiiwit  comwratives  requested  the 
modlficatian  of  Ine  producer  definition 
that  is  adopted  herein. 

The  prapoeed  asodificaUan  ia 
approfidaia  aad  siiottkl  be  I 
heraio.  In  Ihe  abaanoe  of  I 
chaaga.  aay  daily  fafaaar 
Grade  A  asOk  oaaM  be  qaakfiad  as  a 
producer  under  Ihe  Soatheaalatn  Florida 
milk  order.  The  i 


Ina 


befaya 


aniiraly  separated  fron 
Mag  aaHlpaaaC  aush 


a^      oravidea  apadldlr  aslaariiiekd^ 


dairy  fdMta  ashaaa  arilk  ia 
a  pod  plant  ragiilatad  by  the 


SouthiMBiani  Harida  ardar  Aaald  be 
produoars  aadar  aach  order,  it  ia 
appropriate  that  Ibe  order  be  aiadifled 
accordia^y. 

<b)  The  Oaas  Ul  prica  aiidl  be 
compiHad  by  odtipiying  the  butterfat 
differential  for  the  month  by  M  and 
BDonding  the  reaull  la  the  nearest  cent. 
The  net  reeult  of  euch  oamputetion  is 
that  Ike  value  ef  eUai  adik  classified  ee 
Claaa  III  is  eflectivdy  aera 

Under  the  current  provisions  of  the 
order,  the  Cless  HI  price  is  determined 
by  multiplying  the  Chicago  batter  price 
by  1.2S.  adding  4  cents  and  maltipljring 
the  result  by  S.5.  This  femwla  results  in 
a  Class  ni  price  that  is  about  00  cents 
above  the  value  of  Class  D  butterfat  in  a 
hundredweight  of  milk  testing  3.5 
percent  butterfat.  This  is  largely  because 
the  butterfat  differential  ander  the  order 
is  based  on  a  yield  factor  of  1.1S 
compared  to  die  1.2S  yield  factor  in  this 
fomnda.  Since  the  valne  of  butteifat  as 
reflected  tim>agh  the  butterfat 
differential  adjustment  to  the  uniform 

[>rice  is  about  BO  cents  per  S.S  pounds 
ower  than  die  Class  ill  price,  the 
cwrent  formida  effectively  results  in  a 
handler  being  charged  about  BO  cents 
per  hundredweight  for  Class  III  skim 
milk. 

f^ponent  cooperatives  requested  (hat 
the  computation  for  (he  Class  HI  price 
be  amended  to  provide  a  tare  value  lor 
aklm  milk  classified  as  Class  m. 

In  the  Soulheastem  Florida  order. 
Class  in  milk  is  all  milk  of  which  the 
skia  milk  portjoaia  disposed  of  for 
fertilizer  or  livestodi  feed  or  dua^ied 
afiar  such  prior  notificatioo  as  the 
market  administrator  may  require.  U  ia 
obvioua  thai  akim  aulk  clasaified  as 
Claaa  III  ia  alao  value  ta  the  haadlac 
Aocoadiagly.  the  order  aheuld  be 
amended  to  provide  for  a  aero  vdue  for 
sUb  aiilk  in  a  Claaa  Ul  use.  The 
battarCal  diOarealid  is  the  amount  that 
the  value  of  a  tenth  of  a  pound  of 
butteifat  axceada  the  value  of  a  tendi  of 
a  pound  of  akin  ailk.  Thua.  to  effect  a 
zero  value  tar  a  huadrwdwej^t  of  akias 
milk  ia  Claaa  UL  *a  Oaaa  HI  prioe 
needs  ta  be  eatoblishad  t  the  butterfat 
diOsrentid  value  in  a  hundredweight  at 
milk  coalaini(«  1.5  percent  butterfat 

KJ  Hw  proviaion  providing  thai  the 
partial  payment  la  pradnceri  ahdl  not 
exceed  jg  par  h— ^adwraighl  should  be 
deleted. 

The  carrant  peavisisas  af  the  order 
provide  that  a  baadlar  sImM  auka  a 
paelid  payaast  la  a  pradaoer  on  or 
bdasa  Iha  aoik  ^  af  the  aHHUi  for  ndft 
reoelved  dwlag  *e  Ant  IS  daya  of  Hie 
month.  Ob  or  beisKS  the  «*  day  of  the 
,  a  handler  Is  saqalMH  la 
ilaai 


for  milk  received  from  the  16tb  day  of 
(he  mon(h  un(il  (ha  las(  day  of  (ha 
mondi.  The  anioun(  of  (he  partial 
paymen(  is  (he  uniform  price  for  (he 
preceding  mon(h  less  (en  percen(.  ba( 
no(  to  exceed  $6.  mulUplied  by  (he 
hundredweigh(  of  milk  received  daring 
(he  (wo  periods  of  (he  mon(hs. 

Proponen(  cooperatives  requested  (ha( 
(he  98  maximum  be  deleled.  They  iio(ed 
(hat  such  rate  is  no  longer  appropriate  in 
today's  maricet  Handlers  in  6^  market 
have  been  paying  in  excess  of  (he 
maximum  ra(e  provided  under  (he  order 
for  a  long  period  of  time. 

As  noted  by  proponent  the  $B 
maximum  is  no  longer  appropria(e  in 
(oday's  market  in  which  the  oniform 
price  under  the  Sou(heas(em  Florida 
Federal  milk  order  ranges  from  $14  (o 
$15  per  hundredwei^t  Accordingly,  (he 
$6  maximum  should  be  deleled. 

(d)  Ten  days'  milk  faoduction  mas(  be 
received  from  a  producer  in  order  for 
milk  of  sudi  producer  (o  be  diverted  (o  a 
ncmpool  plan(  for  Class  D  use. 

The  currenl  order  provisions  define 
producer  milk  as  skim  milk  and  bu(terfa( 
contained  in  milk  diverted  from  a  pool 
plant  to  a  nonpool  (riant  otter  ttian  a 
producer-handler  plant  subject  to 
certain  limitations.  It  is  no(  dear  from 
(he  order  language  whe(her  milk  of  a 
producer  mus(  be  recdved  once  a  m(m(h 
at  a  pool  plan(  (o  be  eligible  for 
diversion  (o  a  nonpod  plan(  or  whe(her 
such  milk  may  be  diverted  (o  a  nonpool 
plant  every  day  after  being  recdved 
once  at  a  pool  plant 

Proponent  cooperatives  reques(ed  (ha( 
(he  Sou(heastem  Florida  milk  order  be 
modified  to  require  that  a(  lead  10  days' 
production  mus(  be  recdved  a(  a  pod 
plan(  in  order  for  milk  da  producer  (o 
be  eligible  for  diversion  as  Class  II  milk 
(o  a  nonpool  plant  The  cooperatives 
noted  that  the  Upper  Florida  and  Tampa 
Bay  milk  orders  currentiy  contain  such 
requirement 

Only  that  milk  genuinely  associated 
with  the  market  shodd  be  eligible  to  be 
diverted  (o  nonpod  plan(s.  A 
requireinen(  tha(  a(  leas(  10  days' 
production  of  a  producer  mns(  be 
physically  received  a(  a  pool  |rian( 
during  (he  mon(h  (o  qualify  any  of  such 
producer's  production  in  (he  same 
month  for  diversion  to  a  nonpool  plan( 
as  producer  milk  shodd  provide 
assurance  (ha(  such  milk  is  genuinely 
assodaled  wi(h  (be  markd  and  still 
permit  (he  necessary  fkBxibilKy  in 
diverting  milk  not  needed  for  fluid  use. 
Such  liidlation  baa  been  in  effed  under 
(he  Upper  Florida  and  Tampa  Bay  milk 
orders  for  a  number  of  years  and  has 
served  to  identify  that  aiilk  associated 
with  such  naikets.  The  lO^y 
production  requirement  under  the 


Sou(he8s(em  Florida  order  adop(ed 
herein  shodd  provide  assurance  (ha(  (he 
milk  of  such  producer  is  associated  with 
(he  Sott(heas(em  Florida  maricet 

RuBags  on  Propoaad  FuMfings  and 
Conciustons 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
cer(ain  in(ere8ted  parties.  These  briefs, 
proposed  findings  and  condusions  and 
(he  evidence  in  (he  record  were 
considered  in  making  the  findings  and 
conclusions  se(  fortii  above.  To  (he 
ex(en(  (ha(  (he  suggested  findinyi  and 
conclusions  filed  by  in(eres(ed  parties 
are  inconsis(en(  wi(h  (he  findings  and 
condusions  se(  forth  herein,  (he 
reque8(s  (o  make  such  findings  or  reach 
such  conclusions  are  deded  for  (he 
reasons  previously  s(a(ed  in  (his 
dedsion. 

Canard  Findings 

The  findings  and  de(ermination8 
hereinafter  sd  forth  supplenient  those 
tha(  were  made  when  tiie  Upper  Florida, 
Tampa  Bay.  and  Southea8(em  Florida 
orders  were  fir8(  issued  and  when  (hey 
were  amended.  The  prerious  findings 
and  de(eniiinatians  are  hereby  ratified 
and  confirmed.  excep(  where  (hey  may 
confUd  wi(h  (hose  sd  f(»tii  herein. 

(a)  The  (en(ative  mariceting 
agreemen(8  and  the  orders,  as  hereby 
proposed  (o  be  amended,  and  all  of  (he 
terms  and  condi(ions  (hoeof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act 

(b)  The  pari(y  prices  of  milk  as 
de(ermined  parsuan(  (o  section  2  of  (he 
Ad  are  no(  reasonable  in  view  of  (he 
price  of  feeds,  availaUe  sufqilies  of 
feeds,  and  o(her  econoidc  conditions 
which  affed  marice(  sa|q>Iy  and  demand 
for  imlk  in  (he  marketiiig  areas,  and  (he 
minimum  prices  specifiMl  in  (he 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  refled 
(he  aforesaid  faciors,  insure  a  sufficieni 
quantity  of  pure  and  wholesoroe  milk, 
and  be  in  (be  public  inierest  and 

(c)  The  (en(ative  markedly 
agreemen(s  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regdate 
the  handling  of  milk  in  the  same  manner 
as.  and  will  be  applicable  ody  to 
persons  in  the  respective  classes  of 
industrid  and  commerdd  activity 
specified  in,  marketing  agreements  upon 
vrhich  a  hearing  has  bean  hdd. 

Rulings  on  Exceptions 

In  arriving  at  die  fint^^^^gp  and 
condusions.  and  the  regnlatory 
provisions  d  this  deddon.  eadi  of  the 
excepti(His  received  was  carefully  and 
fdly  considered  hi  confunction  widi  the 


record  evidence.  To  the  extent  that  tiie 
findings  and  condusions  and  the 
regdatory  provisions  d  this  dedsion 
are  at  variance  with  any  of  tlie 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Maiketiag  Agraement  and  Order 

Aimexed  hereto  and  made  a  part 
hereof  are  (wo  docamen(s,  a  Marketing 
Agreement  regdating  (he  handling  of 
milk,  and  an  Chd^  amending  the  orders 
regulating  the  handling  of  mUk  in  the 
Upper  Florida.  Tampa  Bay  and 
Southeastern  Florida  marketing  areaa. 
which  have  been  dedded  upon  as  the 
detailed  and  appropriate  means  of 
effectuating  (he  foregoing  condusions. 

It  is  hereby  ordered  (hat  this  entire 
decision  and  (he  (wo  documen(s 
annexed  here(o  be  published  in  die 
Federd  Register. 

Deteimination  of  Ftodncer  Approvd  and 
Representative  Period 

September  1988  is  hereby  determined 
to  be  the  representative  period  for  the  ■— 
purpose  of  ascertaining  whether  the 
issuance  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regdating  (he  handling  of  milk  in  (he 
Upper  Florida,  Tampa  Bay  and 
Southeastern  Florida  marlce(ing  areas  is 
approved  or  favored  by  producers,  as 
defined  under  the  (erms  of  the  orders  as 
amended  and  as  hereby  proposed  (o  be 
amended,  who  during  sudi 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
(he  afwesaid  markeiing  areas. 

Lid  of  Sobiecls  fai  7  CFR  Parts  1086.  Itl2 
and  1013 

Milk  marketing  orders.  Milk  Dairy 
products. 

Signed  at  Washington,  DC  on  January  13. 
1989. 

Kenneth  A.  Cilies. 

Assistant  Secretary  for  Marketing  and 
Inspection  Serrices. 

Order  Amending  the  Orders  Regalatiag 
die  Handling  of  Milk  in  the  Upper 
Florida.  Tampa  Bay  and  Saothaastan 
Fkirida  Markieting  Anas 

(This  mder  shall  nd  become  eSiective 
udess  and  until  (he  requirements  of 
S  900.14  of  die  rdes  of  practice  and 
{Hticedure  governing  proceedings  to 
formdate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Detarminationa 

The  findings  and  determinations 
hereinafter  aet  forth  supplement  those 
that  ware  made  when  (he  orders  were 
first  issued  and  when  they  were 
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•roeBdcd  TIm  pfwkMM  I 
detemiinatioas  art  haratqr  rattllad  aad 
oonflrnMd  axoapl  wbara  Ibajr  aay 
oonfUci  with  thoa*  tat  forth  harala. 


^AflT 


(a)  FindingB.  A  public  I 
h«ld  upon  cartaln  propoaad  aaMndmanta 
to  th«  lentaUv*  BMrkatlnt  agraamaals 
and  io  tha  ordara  ragalatinf  Iha  handling 
of  milk  in  dia  Uppar  Florida.  Tampa  Bay 
and  Southeastara  Florida  maikating 
araMt.  Tha  haaring  waa  hald  pursuant  to 
tha  provislona  of  tha  Afrtcultural 
Markating  Agraamant  Act  of  1937,  as 
amanded  (7  U.aC  mn-V4).  and  tha 
applicabla  rulaa  of  practioa  and 
procwlure  (7  CFR  Part  90O). 


Upon  tha  haaia  of  tha  i 
introduoad  at  aucfa  haaring  and  tha 
faoocd  thaiaoC  it  ia  fboad  that 

(1)  Tha  aaid  ordan  aa  haraby 
amandad.  and  all  of  tha  tanaa  and 
conditiona  thafaoC.  will  tand  to 
affactuata  tha  dadarad  policy  of  tha  Act: 

(2)  Tha  parity  prioaa  of  milk,  aa 
dataraiiaad  puraoant  to  aactlon  t  ollha 
Act  ata  aol  raoaoubta  In  vlaw  of  tha 
■ri0a  af  faada.  availahla  aappUaa  of 

jRaaoa.  ao0  otnaf  aoooofluc  ooooiiioQa 
whteh>aaact  HMikat  aapply  aad 
for  mlBc  ia  Iha  Mid  marfcattaif  Maaa 
I  pnoM  ipManMiiB  wm 


In  tha 

onlytopanoaahitfaa 

ofiaduatrialor 


It  la  thaiafcfa  ocdarad  that  oa  a*4 '. 
altar  tha  aOactlva  data  haraot  (ha      '". 
handlli«  of  Bilk  in  tha  Uppar  Florida. 
Taaqia  Bay  and  Southaaa  tarn  Florida 
maiiaHal  aiaw  fhaU  ba  ia  ooafannlty 
to  atHi  in  cooipttaaoa  with  tha  tama  ud 
Gondltioaa  of  tha  ordara,  aa  J 


I  tha  ardars  ooatainad  hi  tha 
tdMMoQiaaiMdbytha 
AifaiiBiatralor  oa  Saptambar  1  nit  and 


pubUalM  In  tha  FMIani  BhjM»  ( 
SapiaM^w  ^  im  |S|  FK  ««iH).  ahaA  Im 
and  «f«f  Ihk  Mi  aitd  proyiaiona  of  thia 
drdar.  ain<M«Wjl)a  Mai».^|^4«lv 
iorth  in  hlfjfeanta,         .  ^  .    ,  .  ^      . ' 


1.  Tha  authority  dtatioa  far  7  CFR 
Parta  10IM,  1011  and  1013  oontinuaa  to 
raad  aa  follows: 


.1-l&«8tatn.aa 
■omimM:  7  UJS-C  «n-a7«. 

X  Ravlaa  i  10(».7  to  rood  aa  fbUowK 


lltM.7 

Bxoapt  aa  providad  In  paragraph  (d)  of 
thla  aactlon.  '>ool  plant"  maana: 

(a)  A  dlatributing  plant  that  haa  route 
dlatributloa.  axoapt  fillad  milk,  during 
tha  month  oif  not  laaa  dmn  80  parcant  of 
tha  total  Grada  A  fluid  milk  producta. 
axcapt  fUlad  milk,  that  ara  physically 
lacaiVad  at  sach  plant  or  divartad  aa 
produoar  mdk  to  a  nonpooi  plant 
purauant  to  1 100S.13.  and  that  haa  routa 
diapoaitioa.  axoapt  fUlad  milk,  in  tha 
markating  araa  duftag  tha  month  of  not 
laaa  than  10  paroani  of  aach  raoaipta. 

(b)  Aaapply  plant  tnm  which  not  laaa 
ttian  80  paroaal  of  tha  total  quantity  of 
Groda  A  tbki  milk  prodada  that  ara 
phyalcalhr  laoahrad  iktMadahy  tannars 
at  auch^nt  or  dhrarlad  aa  produoar 
mift  to  a  iioapool  plant  parsaant  to 

1 1<M.19  d^^  tha  month  ia  afaippad  aa 
fluid  mdk  prodada.  axoapt  mad  milk.  Io 
pool  plants  maatlng  Iha  laquliaamnta  of 
I  lOOaJfa). 

(c)  Apliiirt.  otfmr  thaa  •  dtotriba^ 
pi^  l|Mt  te  bcaM  IB^  BMriiattag 
■mid  aHli  (AaMAwbv  ■  eooainllvt 

MSiiTsri¥r»tiniirtr^^^^ 


grBBoradftha 


•jUaihtl 

cfiaiiafciiiall 

aaaoQiaflaa  ia  raoahrad  at  aoal 
dtati  ilialtwg  plaala  ajtosa  illraotly  i 
fanaa  «r  by  traaafar  IhMB  plaala  of  Iha 
ooopafaMta  aaaodatkm  for  whkb  pooT 
plant  atatua  undar  thla  paravwh  haa 
baan  raqnaatad.  aubiaot  to  tha  bUowtaig 
oondWoBK 

.   (l)Tla»plantlaappro«adbyada|y 
oonatMatad  haaMi  autharitjr  far  Iha 
diapoaitioa  of  Grada  A  milk  fa  dia 
maikating  araae  and 

M  Tha  itedooaaotmHriify  aa  a 
pool  piaiilaBoar  patafrapB(b)of  tUa 
aacMaa  or  aadar  tha  proaiafaaa  of 
,  anothar  IMtoaal  erdar  appHcabfa  to  a 

^iTVifatm  >m1  pfanT  ahall  aol 
apply  to  tha  fbOowfag  pianta: 
(DApfodaeaf^haadlarplanit  > 

W  An  aMaoqtt  dialributh«  plani: 
W  A  dlatributii«  plant  quaUlled 
itopaaNnph(a)< 

lafjlMy 


paatar  quantity  of  fluid  milk  producta. 
axcaiM  flUad  odlk.  la  diapoaadf  of  during 
tha  month  from  aach  plant  aa  routa 
diapoaitioa  in  tha  Burkaling  araa 
re^ilatad  by  tha  othar  ordar  dian  aa 
routa  diapoaitioa  in  this  markating  area: 
Provided.  ThtX  auch  a  dlatributing  plant 
which  waa  a  pool  plant  undar  thia  order 
In  tha  inunadiataly  preceding  month 
ahaH  continue  to  be  aubfect  to  all  of  tha 
proviaiona  of  thia  part  until  the  third 
conaecntive  month  in  which  a  greater 
proportion  of  ita  route  di^MMltion  ia 
made  in  auch  other  marketing  area, 
unleaa  the  other  order  requirea 
regulation  of  the  plant  without  regard  to 
ita  quaU^ing  as  a  pool  plant  undw  thla 
order  and 

(4)  Any  building,  premiaea,  or 
fadlitiea.  tha  primary  function  of  whidi 
ia  to  hold  or  atore  bottled  milk  or  milk 
producta  (indudii«  fillad  milk)  in 
finlahed  form,  nor  ahall  it  induda  any 
part  of  a  plant  fa  which  tha  oparationa 
ara  antirahr  aaparated  fby  wdl  or  other 
partitloo)  ftom  tha  handling  of  produoar 
milk. 

S.  ta  i  lOOaiS.  pan«raph  (b)  la 
raviaad  to  read  aa  fbllowa: 

IS 


(b)  Divartad  from  a  pool  plant  to  a 
noapool  plaat  that  ia  aot  ajaodaoar- 
handfarpfaat.adNaeitothafalowlar  :  = 
oaadHfaBK    '    •     ■•    '  ■    '  ■ 

p)  8aoh  adlh  ahaB  ba  daeiaaiTto  haw 
baaaf«cal«4dbylhad»varifaghaadfar     ' 
atlNiptoMttoarhfcfcdNartodi  vM"  ^  .- 

(2}  WoUawrthan  igda|jf  prodiifcMw-  ^^ 
of  lito  priMhioar  whoaaaukla  dhrarfad  to 
phyakall|r  racahrad  at  a  pool  plaM: 
Providad.  Tlial  aay  dattvary  durfag  tha 
corroat  moeth  fhw  aach  prodaoar  to  an 
other  order  plant  ragulalM  by  the  order 
that  ragnfatad  auch  pool  plant  fa  dm 
prior  month  ahall  ba  oooatod  towards 
meeting  tha  lOnlay  production 
raqutramant! 

(3)  To  tha  axtant  that  it  wottU  raauh  fa 
nonpooi  plant  atotua  for  the  pool  plant 
froB  which  divartad.  milk  diverted  for 
the  aoooant  of  a  oooparativa  aaaodation 
from  the  pad  pfant  of  another  handler 
shall  aof  pa  prodaear  mflk; 

K)  A  coaparadva  aaaodation  nuif    ''  '. 
(fivan  fb#  fto  ateount  dfa  mflk  of  a 
produoar.  The  totol  quantitljr  of  audi 
failk  ao  divartad  by  a  uo6peiatl»B  that"^ ' 
axceeda  the  foBowing  apadflad  ^ 

appliaabla  percentage  <rf  producer  milk    \ 
IhaMha  ooopentlva  aa*6datfaB  canaad  ' 
to  ba  daHvnrad  to  and  phyafaafly 
raodvad  at  poal  plants  dtttag  the  aranth 
shall  not  ba  produoar  mdSk:^ 


(ill)  20  percent  in  July-November 

(5)  The  operator  of  a  pool  plant  other 
than  a  cooperative  aaaodation  may 
divert  for  ita  account  any  milk  of 
producers  that  ia  not  under  the  control 
of  a  cooperative  aaaodatitm  that  ia 
diverting  milk  during  the  month 
purauant  to  paragraph  (b)(4)  of  thia 
section.  The  total  quantity  ao  diverted 
by  the  operator  of  the  pool  plant  that 
exceeds  the  following  apedfied 
applicable  percentage  of  milk  phyaically 
received  at  auch  plant  during  the  month 
that  ia  eligible  to  be  diverted  by  the 
plant  operator  ahall  not  be  producer 
milk: 

(i)  40  percent  fa  March-June, 
(ii)  25  percent  fa  December-February, 
and 
(iii)  20  percent  fa  July-Novemben 

(6)  The  diverting  handler  ahall 
designate  the  dairy  fannera  whoae  milk 
is  not  producer  milk  pursuant  to 
paragraph  (b)  (4)  and  (5)  of  this  section. 
If  the  handler  fails  to  make  such 
designation,  milk  divertml  on  the  last 
day  of  the  month,  then  the  second-to- 
last  day  of  the  month,  and  so  on,  shall 
be  exduded  until  all  diversions  fa 
excess  of  the  prescribed  limit  are 
accounted  for. 

4.  fa  {  1006.4a  paragraph  (b)(6)  is 
revised  to  read  as  follows  and 
paragraph  (b)(7)  is  removad:    , 

•       •       •       •       • 

(ejSkhamiftandbuttatfalfa    i:    . 
ahrinkagaassignadpaisoantto     ■' 
1 1000.41(a)  to  tha  racdpta  qwdfied  fa 
i  100ft4l(ftMZ)  ttid  fa  shrinkage 
specified  Iifi>l006u4l  (14  iadfc).     " 

6.  IbvUa  I  ieo&4l  to  read  as  foOows: 


tolhat'./»'i.-i^."'«' 


puraaaaitoihtAsi 


lltOMI 

For  purpoaes  of  daaaifirfag  afl  akfan 
milk  and  ImMarfat  to  ba  reported  by  a 
handlar  pursuant  to  I  lOO&SOi  dm 
market  adorinistrator  ahall  deteimfaa 
the  following: 

(a)  The  pro  rate  aadgnmant  of 
shrinkage  of  skim  milk  and  buttarfat. 
raapectively,  at  aach  pool  plant  to  tha 
raapacdvaqaantitlaaofsUnadlkaiid  . 
bultailat;  ■ 

. .  (1)  In  ttia  loeeipts  spadfiad  to 
pir^r^ha  (b)  d)  through  (M  of  thia 
Sadloa  on  which  shridcage  fa  aUo^ad 
pursuant  to  audb  paragrapiia;  and 

(2)  fa  odiar  aouroa  idlk  iaot  spactffad 
fa  paragraphs  (b)  (1)  tfarov^  (6)  of  thfa 
sactioa  which  waa  reoaivad  fa  the  form 
of  a  bulk  fluid  BriDc  produd  or  a  bulk 
Add  cream  product      ^ 

(b)  Tha  abrfakaga  of  skfaa  milk  and 
buttarfat  napadivdy.  asdgoed 
pursuant  to  paragraph  (a)  of  ttds  sactioa 


to  the  recdpts  spedfied  fa  paragraph 
(a)(1)  of  this  section  that  is  not  fa  excess 

of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  fa  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  miUc 
received  from  a  handler  described  fa 

i  1006J(c)): 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  fa 

i  1006.9(c).  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  deternuned  from  its 
measurement  at  the  farm,  the  applicable 
percentage  under  this  paragraph  shall  be 
two  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  fa  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  fae  operator  of  the  plant  to  which 
the  milk  is  diverted  purchases  such  milk 
on  the  basis  of  wei^ts  determined  from 
its  measurement  on  the  farm,  the 
api^cable  percentage  under  thfa 
paragraph  shall  be  zero: 

(4)  Plus  1.5  percent  of  the  sldm  milk 
and  butterfat  raapectively,  fa  bulk  fhiid 
milk  produds  received  by  transfer  from 
other  pool  plants 

(5)  Plus  1.5  percent  of  tha  ddm  milk 
and  butterfat  reqiacttvefy,  fa  buft  fldd 
milk  producto  racdvad  by  tranaCBr  fran 
other  order  i^ants,  •»«^Vii»ig  the 
quantity  for  a^ifah  daas  H  daaafficatfan 
fa  reqoastad  by  tha  opafator  of  bofli 
plahta;  . .       v"  :/ 

(6)  Ftes  is  ppaopirt  af  iharitta  niik 
and  buttarfat  nspectjvdy.  fa  fa>0(  Add 
miUt  prodiicfa  saoriyad  from  uoregdatad 
suppfy|tot8.«xdadfag  the  quantity  for 
whidi  CaaaaU  dasaification  faraquaatad 
bydMhandBaRand 

{7)  Laaa  Uperoant  of  ^  skim  milk 
and  buttarfat  raqwctively.  fa  boUc  fluid 
milk  prodai^  tranafenad  to  odfar  plai^ 
that  fa  not  fa  axoaaa  of  iha  raapactiva 
quantitfaa  of  skim  milk  and  buttarfat  to 
which  peroentagea  are  applied  fa 
paragrapha  (b)  (1).  (2),  (4),  (5)  and  (6)  of 
thfa  Sedfan;  and 

:  '  ic)  Tha  quanttty  of  skim  mUk  and 
butterfat  raspacUvdy.  fa  ahrinkaga  ot 
mUk  Itmb  producers  lor.idildii  a 
oooperativaaaaodattea  fa  Ilia  handler     . 
pursuant  to  1 1006J  (b)  and  (<4.  but  not 
fa  axoass  of  0i5  paroant  iof  tha  akfai  mflk 
and  batterCBt  raspactlvaly.  fa  sadi  mflk. 
If  tha  operator  of  die  plant  to  «diich  tha 
milk  to  dabvaaad  purduaea  audi  mUk  on 
tha  baafa  of  waightodatarmfaad  tram  ito 
measuremaat  at  tha  farm,  tha  applfaabfa 
parcantaga  ondar  thfa  parayapb  lor  flia 
GooperaUva  aaaodation  dudl  be  aero. 


flOOCJI   (Amandadl 

(6)  Amend  i  1006.51  by  removing  the 
last  sentence  which  reads  Tor  the 
purpose  of  computing  the  Qass  I  price, 
the  resdting  price  shall  not  be  less  than 
$4J3.- 

7.  Amend  1 1006.52  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

11006.52   Planllocalion 


(c)  The  Class  I  price  resulting  from 
such  adjustments  specified  in  this 
section  shall  not  result  in  a  price  less 
than  the  Class  n  price  for  the  month  and 
the  Class  I  price  applicable  to  other 
source  milk  shall  be  adjusted  at  the 
rates  spedfied  fa  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Cfass  I 
price  shall  not  be  less  than  the  Class  0 
price  for  the  month. 


S1006.M   1  Amandadl 

&  fa  i  1006.ea  paragraph  (h)  fa 
removed. 

9.  fa  1 1006.75,  reviae  paragraph  (b)  to 
read  as  follows: 


11006.75   Plant 


(b)  For  purpoaea  of  computationa    . 
pursuant  to  If  1006.71  and  1006.72.  tha 
unifmm  price  ahaH  be  adfasted  at  the 
rates  set  forth  fa  i  1006.52  apfrficabfa  at 
die  face  tion  of  tha  noiqiod  plant  from 
wfaicfa  tha  milk  was  raodvad,  axoqit 
fliat  die  reauhi^  adfustad  prfaa  ahaO 
not  be  laaa  dian  die  Class  n  price  for  dm 
mondL 

10.  Revfaa  1 100678  to  read  aa  foDowa: 


aaaaad 


■to. 


Any  vqwid  oUigatfaa  of  a  bandar 
pwsaant  to  if  lOOOiTl.  lOO&TS.  lOO&m 
1006J7. 100iU6  or  1008J6  shafl  ba 
facraaaad  by  1  paroeat  for  each  month 
or  portion  dwraof  dial  audi  obUgaltea  fa 
overdue,  subject  to  the  fdlowing 
opaditions: 

(a)  nwaoKiants  payaUa  pdrsaant  to 
thfa  aacflOQ  shall  ba  oooipotad  oioad^ 
on  eadi  uiqiaid  oWgatioa.  whfah  diaO 
induda  any  myaid  chargaa  pis  >faasly 
GOBBpotad  pornant  to  d^  Sadioa: 

(b)  For  the  poipoaaa  of  thfa  aadtee. 
aay  obUgattoe  tfaiit  waa  detaraifaad  at  a 
date  later  dian  preaciibad  by  the  order 
baoiuae  of  a  hamflar'a  foflare  to  aabedl 
a  report  to  die  niarkat  admfafatrator 
when  due  shaD  ba  consfcfarad  to  have 
been  payaUaby  dM  date  it  would  have 
bean  due  if  die  report  had  been  filed 
when  due;  and 

(e)  All  monfaa  coUedad  pursuant  to 
difa  aactfaa  ahdl  ba  paid  to  dw 
adfafafatiaUva  aaaasaBtaat  fond 
mafateinad  by  the  maikd  admfaistralor. 


/  VoL  M.  Ma  14  /  TueMlay.  fumMj  M.  IflM  /  Propowd  Rotet 


^ARTIOIl-IMJCWIMiTiMVABAV      l1*ia.1S 


11.  RaviM  I  lOUJ  to  fMd  M  faUtfWK 

Kxoapt  M  ptovkfod  ia  pangraph  (c)  of 
tkis  f  cHon.  **pooi  plant"  neaiM: 

(a)  A  diatrlbutlng  plant  that  haa  route 
iMtiitwtkiu.  axcapt  nlMa  milk,  during 
tha  month  of  not  Ism  than  SO  percent  of 
the  total  Grade  A  fluid  milk  products. 
except  nilad  milk,  dial  are  phytically 
received  at  auch  plant  or  diverted  as 
producer  milk  to  a  nonpool  plant 
pwwtant  to  1 1012.13.  and  that  has  route 
dispoeltloa.  axcapl  Ued  milk,  in  the 
maikaMng  area  doriog  the  month  of  not 
laaa  Umb  10  percent  of  such  receipts. 

(b)  A  supply  plant  from  which  not  laaa 
than  SB  p«t:8nt  of  the  total  quantity  of 
Grade  A  fluid  mUk  prodcuts  diet  is 
physteallv  recaived  froai  dairy  fanMn 
at  such  piaat  or  diverted  as  produoer 
milk  to  a  iMMipool  plant  pursuaat  to 

1 1012.13  dur^  tha  month  ia  shipped  aa 
flnld  mdk  products,  except  filled  milk,  to 
pool  plants  meeting  the  requirements  of 
iMlUta). 

(c)  The  tam  "pod  plant"  shafl  aol 
app^  to  the  following  plants: 

(1)  A  prodacer-handlar  plant: 
m  A  dl8tribatii«  plant  qoallflad 
pufiMmt  to  pafagrapk  (a)  of  this  sacthai 
which  mala  tha  laqaliements  of  a  Ihgy 
ragHtetad  plant  pamant  to  tna 
provWoBS  of  anotfiar  ordar  issued 
puraoaat  to  the  Act  and  tnm  which  a 
yoalar  qaautlly  of  fhdd  mlik  products, 
except  fuled  milk,  ia  disposed  of  during 
tnaBnan  Irani  i 
diapoaitipBintiwi 
reacted  brIiM  I 
roula  risneslHan  In  dda  i 

which  was  a  pool  plant  under  this  order 
ia  the  hwsdlsMy  prsnsrting  oMialh 
shall  coBtinua  to  be  sublet  to  aU  of  tha 
provisions  of  this  part  until  tha  ttdtd 
coosecutive  mantfa  in  which  a  yeeter 
proportion  of  Its  route  diapoaition  la 
made  In  such  other  ourkating  area, 
unless  the  other  order  requires 
regulation  of  the  plant  without  ragard  to 
its  qualifying  aa  a  pool  plant  under  this 
order,  and 

(3)  Any  buikUi^  prewlsee,  or 
fadliliae.  the  priatary  ftucHon  of  «vhldi 
Is  to  hold  or  Stan  bottled  Bilk  or  milk 
products  (lnchiii«  filled  ndlk)  in  finished 
form,  nor  shaB  it  include  any  part  of  a 
plant  la  which  the  operatioas  are 
entirely  separated  (by  waH  or  other 
partitka)  froa  tha  handllag  of  ysodaoer 
nUlk. 

irin  llOtXll.  pea^wph  (bile     . 
raviaed  lo  lend  as.  lattasas: 


(b)  Diverted  from  a  pool  plant  to  a 
I  plant  thet  ia  not  a  ptedecer- 
,  saNect  to  the  following 


(1)  Soch  adlk  shall  be  deeawd  to  have 
beea  reoalvad  by  the  divartlBg  handler 
at  tha  plant  to  which  diverted: 

(2)  Not  bee  dien  10  days'  prodaction 
of  the  producer  whoee  osilk  is  diverted  is 
physically  received  et  a  pool  plant 
Pnvidmi  That  any  delivery  during  the 
current  sMinth  from  such  produoer  to  an 
other  order  plant  rognlated  by  the  ardar 
that  regulated  each  pool  plant  in  tha 

ith  shall  be  counted  towarde 
I  the  10-day  prodactka 

(3)  To  lbs  extant  that  it  would  reeuh  in 
nonpool  plant  status  for  the  pool  plant 
from  whkh  dlsaited.  mUk  diverted  for 
the  acoeont  of  a  oooparative  association 
bum  tbe  pool  plant  of  another  handler 
sImII  not  oe  ptodaoer  mfflc 

(4)  A  cooperative  asaodation  may 
divert  fcrlts  aooiiunt  tha  ndSi  of  a 
prodooer.  Tbe  total  quantity  of  such  Bilk 
so  diverted  by  a  uiopeiatlve  that 
exceede  the  foUowing  spedfled 
appttoaUe  paeoaBtage  of  producer  mific 
iial  tbe  eoapaiatlee  eseociatloff  ceased 


Id  be  dsHasved  lo  ( 

received  et  pool  plants  dating  the  mooth 

shalaotbepra 

(i)4tpeMenrbil 

(il)2i  percent  la  I 


(5)  Tte  opetalav  of  a  pool  plaiM  ( 
than  a  cooperative  aaeodatioa  may 
divert  fior  its  aoceunt  any  milk  of 
pradaoan  dwt  Is  not  under  dm  coBkol 
of  a  oooparathie  eeeodatkw  that  le . . . 
diverting  adlk  during  dM  month 
putaaaat  to  penr^  (b)H)  of  this 
sectfoa.  The  total  quai^ity  so  diverted 
by  dM  opantor  of  dM  pool  plant  that 
axoaeos  lae  ronowmg  specmea 
appficabla  pei  nwirtage  trf  mdk  physically 
received  at  such,  pbmtdurtoe  me  moodi 
Uiat  ia  efi^Ue  to  be  diverted  by  die 
plant  operator  aneU  not  be  pcoduosf 
milk: 

(1)  40  percent  In  Marcb-luBe. 

(ii)  25  percent  in  December-Februaiy. 
and 

(M)  m  fmtmeU  hi  Jaly-Nuvembei. 

(0)  Tha  awBi  Mi^  limiilw  shaB 
ilirtpiati  Ike  dalnr  tw  ■IMS  whose  mflk 
is  not  peoAaoar  bOi  pareaaat  to 


(b)  H)  owl  (i)  of  this  sectkm. 

MbtoaekesBoh 
Btfk  diverted  oadM  last 
than  Uw  secend-to- 
«t  dM  aMath.  aad  so  ea  shall 
anMl  aO  divaralaaa  ia 
Hmitare 


13.  b  1 1012.411  penpeph  (bKe)  Is 
revised  to  reed  as  follows  and 
paragraph  (bXT)  It  removed: 


(0)  8kia  mflk  and  bottarht  hi 
shrinkage  assigned  pursuant  to 
1 1012.41(a)  to  dw  receipU  spocilied  in 
1 1012.41(aX2)  and  in  shrinkage 
specified  in  1 101X41  (b)  and  (c). 

14.  Reviee  1 101X41  to  read  aa  foUows: 


11012.41 

For  pvpoaea  of  classifying  aU  skim 
mUk  and  botterfat  to  be  reported  by  a 
handler  parsuant  to  I  lOUJa  die 
market  aibaialsliator  ahall  determine 
dwfottowl^ 

(a)  The  pro  rata  assignment  of 
I  of  sUb  Bl&  and  bottetfat 

,  at  each  pod  plant  to  die 
respective  qoantttlae  of  skha  milk  and 
butterfst: 

(1)  In  the  reoslpis  specilled  in 
paragiapha  (bMD  d«ou^  m  of  tfiis 
section  on  which  shrlakaiB  ia  afiowed- 
pursuant  to  such  paragrapha:  and 

(2)  bi  odier  soMToe  Bilk  not  specified 
in  paragraphs-Miy  tlvough  (8)  of  this 
section  wUch  was  rscetved  in  the  fonn 
of  a  bulk  Bald  Bdlfc  product  or  a  bulk 
fluid  creaB  prodact 

(b)  Tbe  shrinkage  of  skim  milk  and 
butterfat  respectively.  iisslgaBrI 
pursuant  te  psragreph  (a)  of  thia  aectian 
to  dm  receipts  specified  in  paragraph 
(aXl)  of  thIa  sectioa  that  Is  not  hi  cxcees 
ofc 

(1)  Two  percent  of  dw  skim  milk  and  ■ 
baMarfat  laapedlsaly.  in  prodaoermilk 
(aicdadhig  milk  divertad  by  the  plant 
operator  to  another  plant  and  mOk 
raoalvad  froB  a  handler  dsaorlbed  in 
|ieiX8(c0; 

(2)  PlatXi  patcent  of  die  skim  milk 
and  bbUBJai.  raspectivefy.  in  milk 
received  tnm  a  handler  described  in 

1 1012J9(c).  except  diet  if  die  operator  of 
the  plaat  to  wMafa  the  milk  is  debvered 
" ;  on  the  baaia  of 
_  I  from  its 

measurement  st  the  farm,  the  applicable 
percentage  uader  this  peragraph  shall  be 
twoparcaat 

(S)  Has  0l5  percent  of  the  akhn  milk 
snid  butteifat  raspectivefy.  in  producer 
mflk  diverted  Ihrni  such  plant  by  the 
plant  operator  to  another  plant  except 
thet  if  me  operator  of  die  plant  to  which 
the  milk  is  diverted  porcbases  soch  milk 
on  the  baais  of  weights  detemiined  than 
its  measaiement  on  the  farm,  the 
applicable  percentege  under  this 
paragraph  Biall  be  sero; 
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(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants: 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  tranafer  from 
otlior  order  planta.  excluding  the 
quantify  for  which  Clasa  D  classification 
is  requested  by  the  operator  of  both 
plants: 

(6)  Plus  1 J  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
aupply  plants,  excluding  the  quantify  for 
which  Claaa  0  claasification  ia  requeated 
by  the  handler  and 

(7)  Leaa  1.5  percent  of  the  akim  milk 
and  butterfat  reapectively.  in  bulk  fluid 
milk  producta  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
quantities  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1).  (2).  (4).  (5)  and  (6)  of 
this  section:  and 

(c)  The  quantify  of  skim  milk  and 
butterfat  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  f  1012.9  (b)  and  (c).  bat  not 
in  excess  of  OJI  percent  of  the  skim  milk 
and  butterfat  raspectivefy.  in  soch  milk. 
If  the  operator  of  die  plant  to  which  die 
mific  is  delivered  pordiases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm,  the  ap^cable 
percentage  under  diis  paragraph  for  tbe 
cooperative  association  shall  be  sero. 


I1012J1    [Aaiended] 

15.  Amend  1 1012.51  by  removing  die 
last  sentence  whidi  reads  Tor  the 
purpoee  of  computing  die  Class  I  price, 
die  resulting  price  shaU  not  be  less  than 
$4.33." 

1&  Amend  1 1012.52  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 


1 1012.52    Plant 


(c)  The  Class  I  price  resulting  from 
such  adiustments  specified  in  mis 
section  shall  not  result  fai  a  price  less 
dian  die  Classn  price  for  dw  month  and 
die  Class  I  prke  applicable  to  odier 
source  milk  shall  be  adjusted  at  tbe 
rates  specified  hi  paragraph  (a)  of  this 
section,  except  that  the  adjusted  Class  I 
price  shall  not  be  leaa  than  tbe  Class  II 
price  for  the  month. 


|1012jM    I 


1 


§1012.75 

producers  and  en  nonpool  i 

(a)  •  •  • 

(b)  For  purposes  of  computations 
pursuant  to  §8  1012.71  and  1012.72.  die 
uniform  price  shall  be  adjusted  at  the 
rates  set  forth  in  \  1012.52  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  resulting  adjusted  price  shall 
not  be  less  than  the  Class  D  price  for  the 
month. 

19.  Revise  §  1012.78  to  read  as  foUows: 


17.  hi  i  1012.00.  paragraph  (h)  is 
removed. 

la.  In  1 10UL7S,  revise  paragraph  (b) 
lo  read  as  follows: 


{1012.70   Ctmrges  on  overdue  I 

Any  unpaid  obligation  of  a  handler 
pursuant  to  SS  1012.71, 1012.73, 101X70, 
101X77, 101X85  or  1012.86  shall  be 
increased  1  percent  for  each  month  or 
portion  thereof  that  such  obligation  is 
overdue,  subject  to  the  following 
conditions: 

(a)  The  amounts  payable  pursuant  to 
thii  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  whidi  shall 
indude  any  unpaid  charges  previousfy 
computed  pursuant  to  this  section; 

(b)  For  the  purposes  of  this  section, 
any  obligation  thiat  was  determined  at  a 
date  later  than  prescribed  by  die  order 
because  of  a  handler's  faUure  to  submit 
a  report  to  the  market  administrator 
w^ien  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  die  repwt  bad  beoi  filed 
wbendue;and 

(c)  AU  monies  collected  pursuant  to 
tUs  section  shall  be  paid  to  the 
administrative  assesraaent  fund 
maintained  by  the  market  administrator. 

PART  1013-IIILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETINQAREA 

2D.  Revise  1 1013.7  to  read  as  followrs: 

11013.7  Peel  plant 

Except  as  provided  in  paragraph  (c)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  that  has  route 
distribution,  except  filled  milk,  during 
the  month  of  not  less  than  SO  percent  of 
the  total  Oade  A  fluid  milk  producta, 
except  filled  milk,  diat  are  iriiysk^Dy 
received  at  such  plant  or  divoted  as 
producer  milk  to  a  nonpool  plant 
pursuant  to  1 1013.13.  and  that  has  route 
dispodtion.  except  filled  miUc.  in  the 
marketing  area  during  the  mcmth  xA  not 
less  than  10  percent  of  such  receipts. 

(b)  A  supply  plant  fiom  which  not  less 
than  SO  percent  of  the  total  quantify  <rf 
(kade  A  flukl  milk  products  diet  is 
physicalfy  received  from  dairy  fumen 
at  sodi  plant  or  diverted  as  prodaoer 
milk  to  a  ntrnpod  plant  pormant  to 

i  1013.13  durhig  dw  mondl  is  shipped  aa 
fluki  milk  products,  except  filled  miflt.  to 


pool  planta  meeting  the  requirementa  of 
f  1013.7(a). 

(c)  The  term  "pool  plant"  shall  not 
apply  to  the  foUowing  planta: 

(1)  A  producer-handler  plant 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  meeta  the  requirements  of  a  fully 
regulated  plant  pursuant  to  the 
provisions  of  another  order  issued 
pureuant  to  the  Act  and  from  which  a 
greater  quantify  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  during 
the  month  from  such  plant  as  route 
disposition  in  the  marketing  area 
regidated  by  the  other  order  than  as 
route  disposition  in  this  mariceting  area: 
Provided,  That  such  a  distributing  plant 
which  was  a  pool  plant  under  this  order 
in  the  immediately  preceding  month 
shaU  continue  to  be  subjed  to  aU  of  tbe 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  ita  route  disposition  is 
made  in  such  other  marketing  area, 
unless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
ita  quaUfying  as  a  pool  plant  under  this 
order;  and 

(3)  Any  building,  premises,  or 
fadUties,  the  pfimaiy  function  of  which 
is  to  hold  or  store  bottled  milk  or  milk 
producta  (including  filled  milk)  in 
finished  form,  nor  shaU  it  taichide  any 
part  of  a  plant  hi  whidi  the  operatioas 
are  entirefy  separated  (by  wdl  or  other 
partition)  from  dw  handling  of  producer 
mifiL 

tL  Revise  1 1013.12  to  read  as  foDows: 

11013.12  PredMCsr. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "producer"  means 
any  person  who  proiduces  milk  in 
compliance  widi  dw  inspection 
requirementa  of  a  dufy  constitated 
healdi  authorify.  wdiich  milk  is  received 
at  a  pool  plant  or  diverted  pursuant  to 

1 1013.13  fiom  a  pool  plant  to  a  nonpool 
plant 

(b)  The  term  "producer"  shaU  not 
include: 

(1)  A  prodocer-handler  as  defined  in 
any  mder  (indoding  this  pcwt)  issued 
pursuant  to  the  Act  or 

(2)  Any  person  with  resped  to  milk 
produced  by  such  person  that  is 
reported  as  diverted  to  an  other  order 
plant  if  any  portion  of  such  person's 
milk  so  moved  is  assigned  to  Class  I 
milk  under  the  provUkins  of  soch  other 
order. 

22.  In  1 1013.13.  peragraph  (b)  ii 
revised  to  reed  as  fdkms: 

11013^10 


un 
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(b)  Diverted  froei  •  pool  plant  lo  a 
nonpool  plant  that  U  not  a  producar- 
handler  plant  aubjact  to  the  following 
Condi  tkma: 

(1)  Such  milk  •hall  ba  deamad  to  hava 
been  received  by  the  diverting  handkr 
at  the  plant  lo  wrhidi  diverted; 

(2)  ^4ot  lata  than  10  day*'  productioa 
of  the  producer  whoaa  oiilk  ia  dlvortad  ia 
physically  received  at  a  pool  plaat 
Provided  Thai  any  delivery  during  ika 
current  month  froin  each  producer  lo  an 
other  order  plant  regulated  by  the  order 
thai  regulated  such  pool  plant  in  the 
prior  month  thall  ba  counted  towarda 
meeting  the  10-day  productioa 
requirement: 

(3)  To  the  extent  that  it  wrauld  reault  In 
nonpool  plant  tlatua  for  the  pool  plant 
from  which  diverted,  milk  diverteid  for 
the  account  of  a  cooperative  ataociation 
from  the  pool  plant  of  another  handler 
•hall  not  ba  producer  miUu 

(4)  A  cooperative  aaaociation  may 
divert  for  ile  aoooont  the  milk  of  a 
producer.  The  total  quantity  of  euch  milk 
•o  diverted  by  a  cooperative  that 
exceed*  the  following  apedfied 
applicable  percentage  of  producer  milk 
thai  the  cooperative  aaaodatioa  caaaed 
to  ba  delivered  to  and  phyalcally 
received  at  pool  planta  during  the  month 
•hall  not  ba  prodiioer  nrilk: 

(i)  40  percent  in  March-|une. 
(li)  2S  percent  in  Decamber-Febniaiy. 
and 
(ill)  20  percent  In  Juljr-Noveraber. 

(5)  The  operator  of  a  pool  plant  other 
than  a  cooperative  aaaociation  may 
divert  for  ile  account  any  milk  of 
producara  that  ia  not  under  the  coalral 
of  a  cooperative  aaaodattoa  that  is 
diverting  odlk  during  the  aaonth 
purvuani  to  paragraph  (bN4)  of  thia 
•action. The  totalquand^ ao diverted 
by  the  operator  of  the  pool  plant  that 
exceeds  the  following  epecifled 
applicable  percaalat*  of  milk  physically 
received  al  Mich  plant  during  the  month 
that  ia  eligible  to  ba  diverted  by  the 
plant  operator  ihaU  not  ba  producer 
milk: 

(i)  40  percent  in  March-|una. 
(ii)  2S  percent  In  DecembeM'ebttMfy. 
and 

(III)  20  percent  In  July-NoveariMn 

(e)  The  diverting  handler  ahall 
designate  the  dairy  (araiers  whoaa  mtik 
is  not  producer  aiUk  pursuant  to 
paragraph  (b)  (4)  and  (5)  of  this  aactioiL 
If  the  handler  fails  to  make  such 
designation,  milk  diverted  on  the  last 
day  of  the  moalh.  then  the  second-to> 
last  day  of  Ihe  month,  and  so  on.  shall 
be  excluded  until  all  dhrerslona  In 
excess  of  the  prescribed  limit  era 
acoountad  for. 


2S.  U  1 101S4a  pniayph  (bMO)  I* 
reviaed  to  rand  aa  fbttows  and 
paragraph  (b)(7)  is  removed: 

•        •        •        •        • 

(b)  •  •  • 

(0)  Skin  ariOc  and  butterfat  in 
shrinkage  assiyied  pursuant  to  1 1013.41 
(a)  to  Ihe  receipU  specified  in  1 101X41 
(a)(2)  and  in  shrinkage  specified  in 
1 1013.41  (b)  and  (c). 

•  a  •  *  • 

24.  Revise  1 1013.41  to  read  as  follows: 


1101X41 

For  puipoaea  of  dasaifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  1 1013.3a  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
raspectively,  a  I  each  pool  plant  to  the 
raspective  quantitiea  of  skim  milk  and 
butterfat: 

(1)  In  the  raoeipts  specified  in 
paragrapha  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraphs;  and 

(2)  ki  odiar  source  milk  not  specified 
in  paragrapha  (b)  (1)  through  (0)  of  this 
section  ariikch  was  raoeivod  In  the  form 
of  a  bulk  Buid  adlk  product  or  a  bulk 
fluid  cream  product 

(b)  The  shrinkage  of  skim  milk  and 
butterfat.  raspectively.  assigned 
punuant  to  parapaph  (a)  of  this  section 
to  the  raoalpts  spacifled  in  paragraph 
(aMl)  of  tUa  aectioa  tfiat  ia  not  in  excess 
of: 

(1)  Two  peroant  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

1 1013J(c|): 

(2)  Pfaa  1 J  percent  of  the  skim  milk 
and  butterfat  respectively,  in  milk 
raoaivad  knm  a  handler  described  in 

I  unSJfc).  ama^  that  if  the  operator  of 
the  plant  lo  which  the  BUk  ia  deltvarad 
purchasas  such  milk  on  the  baets  of 
weighta  determined  from  its 
t  at  dM  fann.  dM  > 


ba  fann.  dM  appBcaUa 
tUe  paragraph  shall  be 


(3)  Phn  OS  peroant  of  dM  aklm  milk 
and  bwttarfat.  raapactivaly,  in  producer 
milk  dhrartad  frm  soch  plant  by  die 
plant  operator  to  another  plant  except 
Uiat  if  dM  operator  of  the  plant  to  which 
Um  milk  ia  divartad  purchasas  such  adlk 
on  dM  basia  of  weights  datarminad  boa 
it  on  dM  farm.  dM 


milk  products  received  by  transfer  from 
other  pool  plants: 

(5)  Pius  1.S  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  tranafer  from 
other  order  plants,  excluding  the 
quantity  for  wiiich  Class  II  classification 
is  requested  by  the  operator  of  both 
plants; 

(6)  Mas  \JS  percent  of  dM  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  classification  is  requested 
by  the  handler,  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
quantities  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1).  (2).  (4).  (5)  and  (6)  of 
this  section:  and 

(c)  The  quantity  of  skim  milk  and 
butterfat.  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  f  l(n3.9  (b)  and  (c).  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  ImsIs  of  weights  determined  from  its 
measurement  at  tlw  farm,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

2S.  In  1 1013.5a  revise  the 
introductory  text  and  paragraph  (c)  as 
follows: 


|1013lM 

Sabfact  to  die  provisions  of  1 1013.52. 
the  Claaa  prices  for  the  month  per 
hMidradweigbt  of  oulk  containing  3.5 
parcent  butterfat  ahaH  be  aa  follows: 

(c)  Ctan  ni  price.  The  Class  HI  price 
•hall  be  computed  as  follows:  Multiply 
the  butterfat  differential  pursuant  to 
1 1013.74  for  the  month  by  35  and  round 
the  result  to  the  nearest  cent 

§101X51    (Anwndadl 

20.  Amend  i  101X51  by  removing  IIm 
last  sentence  whidi  reai^  "For  the 
purpoae  of  ooaiputing  the  Class  I  price, 
the  reauldng  price  shall  not  be  less  than 
I4.3X'' 

27.  Amend  i  101X52  by  adding  a  new 
1  (c)  to  read  aa  follows: 


flOIXtt 


(4)PlnaXS 
andbuttarfat 


afdMridmadli 
in  bulk  fluid 


(c)  The  Claaa  I  price  reaulting  from 
such  adiostments  spedfled  in  this 
aectioa  shall  not  reault  in  a  price  less 
than  the  Ctesa  D  prtoa  for  tlM  mondi  and 
tiM  Claaa  I  price  ap|Hicable  to  other 
>  aaUk  afaaU  ba  adiuslad  at  dM 


rates  specnieu  in  pacagrapn  (a/  of  this 
section,  except  that  the  adjuated  Claaa  I 
price  shall  not  be  less  than  the  Class  H 
price  for  the  month. 

S 101X60   lAasendedl 

28.  In  1 1013.00.  paragraph  (h)  b 
removed. 


fioixn  U 

29.  Amend  §  Un3.73(a)  (1)  and  (2)  by 
removing  the  pkraaa  "but  not  to  exceed 
$8.". 

3a  bi  S  l(n3.7S.  revise  paragraph  (b) 
to  read  as  follows: 


fioixrs 


(b)  For  purposes  of  computations 
pursuant  to  (§  l(n3.71  and  1013.7X  tlie 
uniform  price  shall  be  adfusted  at  the 
rates  set  forth  in  f  1013.52  applicable  at 
the  location  of  the  nonpool  plant  from 
which  the  milk  was  received,  except 
that  the  resulting  adjusted  price  ^11 
not  be  less  dian  the  Class  n  price  for  the 
month. 

31.  Revise  I  lOlXTt  to  read  as  follows: 


g  101X7* 

Any  unpaid  obligation  of  a  handler 
punuant  to  SS  1013.71, 1013.73. 1013.70, 
1013.77,  VMM  or  1013J6  shall  be 
increased  1  percent  for  each  month  or 
portion  thereof  that  such  obligation  is 
overdue,  sub)cct  to  the  fonowmg 
conditions: 

(a)  The  amoonts  payable  pnrsuant  to 
this  secttoB  shril  be  computed  monthly 
on  each  unpaid  obligation,  wMcb  ahaH 
inchide  any  anpaid  chaiges  previously 
computed  parsuant  to  this  section: 

(b)  For  Aa  poipeaaa  af  thia  section, 
any  obtjgatkw  lliat  was  dateromMd  at  a 
date  later  diaa  piaaui^ed  hjr  Ibm  atdae 
becauae  ^a  handlaKs  faflare  to  sabsidl 
a  report  to  the  amikat  adannialrator 
when  due  ahaH  be  conaidered  to  have 
been  payaUaby  the  date  it  woald  haw 
been  due  if  die  report  had  been  filed 
when  due;  and 

(c>  AM  BMniea  callacted  parsaant  to 
this  sactiaa  shall  be  paid  la  dM 
adminiatrativa  asaessBMnt  farad 
maintained  by  the  market  administratar. 

MafKadng  AgraaaMnt  Regulating  tlM 
HamBng  of  hlUk  fai  dM  Upper  Florida. 
Tampa  Bay  and  Soutlwstera  Florida 
hiaikedng  Ainaa 

The  parties  hereto,  in  order  to 
effectuate  the  declared  policy  of  the  Act 
and  in  accordance  with  the  rales  of 
practice  and  procedure  effective 
thereundor  (7  CPR  Part  900),  desire  to 
enter  into  this  marketnig  agreement  and 
do  hereby  agree  that  the  provisions 
referred  to  in  paragraph  I  hereof  as 
augmented  by  the  provisiuns  specified 


in  paragraph  I!  hereof.  shaB  be  and  are 
the  provisions  of  this  marketing 
agreement  as  if  set  out  in  full  herein. 
L  The  findings  and  determinatfons, 
order  reladre  to  handling,  and  die 
provisions  of  ^       Mo       ,  aD 
inclusive,  of  die  order  regnlating  the 
handling  ot  milk  in  the  (  ) 

marketing  area  (7  CTR  Part       *)  wfaidi 
is  annexed  hereto;  and 
IL  llie  foHowing  provisions: 
§  ^Record  of  n^  hammed  and 
authorization  to  correct  typographical 
errore. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled 
daring  the  month  of  September  1988, 
homfredweight  erf  milk  covered  by  this 
marketing  agreement. 

(b)  Aadiorization  to  correct 
typographical  errors.  The  undersigned 
hereby  authorizes  the  Director,  or  Acting 
Director,  Dairy  Division.  Agricultural 
Marketing  Service,  to  correct  any 
typograpldcal  errors  which  may  have 
been  made  in  dds  marketing  agreement 

§  >  Effective  date.  This  marketing 
agreement  shall  become  effective  upon 
the  execiitian  of  a  coonterpart  iMreof  liy 
the  Secretary  in  accordance  with 
i  90ai4{a)  of  the  aforesaid  rules  of 
practice  and  prooedare. 

In  Witness  Whereof.  The  contracting 
handlers,  acting  under  the  provisiona  oiF 
the  Act  for  the  purposes  and  subject  to 
the  limitathuis  herein  contained  and  not 
otherwise,  have  hereonto  set  dieir 
respective  bands  and  seals. 


By 


(Signature) 


(Name) 


fndej 


Attest 

Date  

(PR  Doc.  8»-1528  Filed  1-23-88: 8:45  am] 


9CFRPwt91 

(DeclMtito.  88-047] 

Ports  DM^nalad  for  Exportation  of 


AOENCV:  Animal  and  Plant  Health 
Inspection  Service.  USBA. 
action:  Proposed  rule. 


*  ApfMopttele  part  munber. 

*  Next  coMMMtive  tectioa  iii—6tr. 


;  We  are  psopoeing  to  amend 
the  regulations  concerning  iiupection 
and  handling  of  livestock  (or 
exportation  by  adding  Stevedoring 
Service  of  America  as  an  operator  of  an 
export  ins|>ection  fadlity  at  the  port  of 
SeatUe,  Washington.  We  have 
determinad  that  the  facility  of 
Stevedoring  Service  of  America  meets 
the  requirements  of  die  regulatioas  for 
inclusion  in  the  list  of  export  inspect  ion 
facilities.  This  action  would  add  an 
additional  facility  dmugh  aduch 
animals  may  be  exported.  We  are  also 
proposing  to  corred  tlie  telephone 
nuinber  of  the  operator  of  Seattle's 
existiiv  export  facility.  Sft W  Export  Ltd. 

DATE:  Consideration  will  lie  given  to 
comments  postmarked  or  received  on  or 
liefore  Febraary  &  1900. 
AINNMESSCS:  Send  an  original  and  two 
copies  of  written  comments  to  Helene  R. 
Wright  Regulatory  Analysis  and 
Development  PPD,  AFMS.  USDA. 
Room  886.  Federal  Buildmg.  6505 
Belcrest  Road,  fiyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Numl>er  88-047.  Comments 
received  may  be  inspected  at  USDA. 
Room  1141.  Soudi  Building.  14di  and 
Independence  Avenue  SW.. 
WasUn^aa.  DC  between  8  a  jn.  and 
4:30  p  jn..  Monday  throng  Friday, 
excqfil  holidays. 


Dr.  Geofge  Winder.  Senior  Staff 
Veterinarian.  hnport-Ciqwrt  AainHls 
Staff.  VS.  APMS.  USDA.  Room  7BU 
Federal  Baildii«.  6S0&  Belcrest  Road. 
Hyattavdie.  MD  2B782. 3ei-438-83SX 


We  are  propoaing  to  amend  tiie 
regulatiaiM  in  •  CFR  hrt  91  concerning 
inspection  and  hancfing  of  livestock  for 
exportation  (reCetred  to  below  as  the 
regakrtions).  Parsaant  to  a  request  by 
Stevedoring  Service  of  America,  we  are 
proposing  to  amend  f  tl.l4  by  adding  its 
facffity  as  an  animal  export  inspection 
facility  at  Uie  port  of  Seatde. 
Washington. 

Tlw  regulations  provide  that 
inspection  facdities.  to  be  approved, 
lauat  meet  the  specified  requirements  in 
S  n.l^(4  concerning  materials,  size, 
inspection  implements,  deaning  and 
disinfedfon.  feed  and  water,  access, 
testing  and  treatment  location,  disposal 
of  animal  wastes.  Kiting,  and  office 
and  rest  room  fadhties. 

The  facility  being  operated  by 
Stevedoring  Service  of  America  has 
been  inspected  by  representatives  of 
Veterinary  Secvioes.  and  maeta  the 
requirements  contained  in  1 91.14(c). 


SiTl 


/  Vol  54.  Na  14  /  Ta— <toy.  JanuMy  U,  IMQ  /  Propowd  Rnlw 


'«>! 


/  Vol  S4.  Na  14  /  Twaday.  Imumy  at>  UMP  /  Pwyoaed  BuiM 


T1i«rtfof«,  w«  art  propocing  to  add  the 
facility  oparatad  Iqr  Stavadoring  Sarvica 
of  Aiiiarica.  locatad  at  3615 11th  Avenue 
SW.  Seattle.  WA  98194.  aa  an  animal 
export  inapectlon  facility  at  the  port  of 
Seattle.  Waahington. 


The  telephone  number  of  Seattle's 
existing  animal  export  inspection 
facility,  operated  by  SAW  Export  Ltd.,  is 
incorrectly  listed  in  |  91.14  as  (206)  246- 
2360.  We  are  proposing  to  correct  the 
number  to  read  (206)  241-1837. 

PnUkCoMsaatPafiod 

lamea  W.  Clossar.  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  this 
rulemaking  procedure  should  be 
expedited  Dy  allo%ving  a  IS-day 
comment  period  on  this  proposal. 
Stevedoring  Service  of  America  meeta 
the  raquifuients  contained  in  1 91.14(c) 
for  approval  as  an  animal  export 
inspectioa  facility.  The  addition  of  thia 
fadlity  should  be  made  promptly  in 
order  to  inform  exportera  so  mat  they 
can  make  appropriate  plans  to  export 
their  aninais.  and  avoid  unnecessary 
restrictions  on  the  exportation  of 
animals. 

BxaaHhre  Order  12281  and  Ragulatoty 
Flaidfaillty  Act 

Wa  are  iaauing  thia  propoaad  rule  in 
confbrmanoa  with  Executive  Order 
12201.  and  wa  have  datannlnad  that  it  la 
not  a  "malor  rale."  Baaad  oa  Infomatioa 
compiled  by  the  Department,  wa  have 
dateiBiaad  tlMt  tUa  nila  would  have  aa 
affect  an  iM  economy  of  leea  than  tlOO 
million:  would  not  cauaa  a  maior 
inaaaaa  In  ooata  or  prlcaa  for 
conaumara.  individual  induatriaa. 
federal,  state,  or  local  government 
agencies,  or  geographic  ragiooa;  and 
would  not  cauaa  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abUity  of  United  Stataa-based 
enterprises  to  compete  widi  foreign- 
based  enterprises  in  domaatic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  haa  waived  ita 
review  prooeea  laquired  by  Bxacutivo 
Order  12281. 

The  addition  of  another  animal  export 
inapectlon  facility  at  the  port  of  Seattle, 
Waahington.  would  fadlitata  the  export 
of  livestock  fhMn  the  United  States. 
However,  wa  believe  the  addition  of  thia 
facility  would  have  little  or  no  economic 
impact  on  animal  exportera.  the  matority 
of  whom  are  small  buainaaaaa.  TYm 
primary  impact  would  be  the  increaaed 
convanianoa  of  having  two  animal 
expert  iacUltlaa  fh»  whldi  to  diooae. 


Under  theaa  drcumstancea,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paparwotk  Raumtlon  Act 

The  regulations  in  this  proposal 
contain  no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.35Ole/«09.). 

Executive  Order  1237S 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  ia025  and  is  subfect  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  ofTicials.  (See  7  CPR 
3015.  Subpart  V.) 

Uat  of  Subjects  in  8  CFR  Part  81 

Animal  diseases.  Animal  welfare, 
Exporta.  Humane  animal  handling. 
Livestock  and  livestock  products. 
Transportation. 

Accordingly,  9  CFR  Part  91  would  be 
amended  as  follows: 

FART  81    WHPECTldi  AND 
NANDUNO  OP  UVESTOCK  FOR 
CXPORTATIGN 

1.  The  authority  citation  for  Part  81 
would  oontinua  to  read  aa  foUowa: 


KPARTMCNT  Of  TfUNSPORTATION 


p  a  UAC 106, 112, 113. 114a.  130k 
121. 134b.  1»«C  eiX  613, 614.  eia.  46  U  AC 
400a.  400b.  40  U  AC  1800(d):  7  CFR  247. 2Jt 
aMl3712(d). 


161.14    U 

2.  In  1 81.14.  the  telephone  number  in 
paragraph  (aMl5)(li)(A),  "(206)  248- 
236(r,  would  be  corrected  to  read  1206) 
241-183r. 

3.  Section  91.14  would  be  amended  by 
adding  a  new  paragraph  (a)(l5KiiXB)  to 
read  aa  follows: 

181.14 


(a) '  •  • 

(15)*  ••  .      . 

•        •       •       •       • 

(B)  8<avedarii«  Sarvtoe  of  Amerioa.  saiS 
lltk  AvwHW.  8W..  Saettla.  WA  Oai3«.  (300) 
023-4004. 


Done  la  Waahli^taa.  DC  this  10th  day  of 
lamary  1000. 
isBaa  wf*  desasr. 

AdminJttrolor.  AtiimaJ  and  Pkml  HetJth 
btaptetiem  Strvica. 
(FR  Dec.  06>1406  niad  1-X3-00(  0)46  am) 
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Modal  787 


R  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Propoaad  Rulemaking 
(NPRM). 


r:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
aeries  airplanes,  which  currently 
requires  ijfispection  of  the  elevator  tab 
inboard  hinge  support  structure  to  detect 
fatigue  cracking  which  could  result  in 
vibration  and  possible  flutter.  The  FAA 
has  determined  that  additional  airplanea 
were  manufactured  to  the  same  d«iign 
and  are  subiect  to  the  same  failure.  Thia 
action  would  expand  the  applicability  of 
the  existing  AD  to  require  inspection  of 
additional  affected  airplanes. 

BATB8:  Comments  must  be  received  no 
later  than  March  17. 1980. 

A00IIB8888:  Send  commenta  on  the 
propoeal  in  duplicate  to  Federal 
Aviation  Administration.  Northweat 
Mountain  Region.  Tranaport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthlneaa  Rulaa  Docket  Na  88-NM- 
185-AO.  17000  Pacific  Highway  South. 
C-88866.  Seattle.  Waahington  96166.  The 
applicable  service  information  may  be 
Mtained  from  Boeing  Commercial 
Airplanea.  P.O.  Box  3707.  Seattle. 
Waahington  88124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17000 
Pacific  Highway  South.  Seattle. 
Waahington.  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 


ITION  CONTACTt 
Mr.  Steven  C  Fox.  Airframe  Branch. 
ANM-12a6;  telephone  (206)  431-1923. 
Mailing  addraaa:  FAA.  Northweat 
Mountain  Region,  17900  Pacific  Ifighway 
South.  0-88886.  Seattle.  Washington 
88108. 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoeed  rule  by  submitting  sod) 
written  data,  vtowa.  or  argnmanta  aa 
diey  may  daaira.  Communicationa 
dKMld  Idantify  tfaa  regulatory  docket 

■  and  be  submitted  in  duplicate  to 


AH 


oommunkatioaa 
the  doaing  data 
wiBba 


byl 


iP0Cul8fl 


_  on 

contained  in  Hda  Nalioa  BMy  ba  dianged 
in  light  of  tfaa  commenta  received.  All 
commenta  aubmittad  will  be  avaitaMe. 
both  befbra  and  afkar  die  doaing  date 
for  commauta.  in  the  Rolea  Docket  for 
exenihiatlon  by  interested  persons.  A 
report  SHUiiiiatfafaig  each  PAA/pubUc 
contact  oonoenea  witn  the  substance  of 
this  propoeal  wm  be  fUed  in  tne  Rniea 
Dodiet. 


aoanpaftUv 


A«f 


J  a  nquaat  f»  the  FAA. 

Northwest  MaanOafe  Region.  TVanaport 
AliirfanaDiraclBralai  ANM-108» 
AflanliaK  Ainaasttfaaaa  Rutea  Dediet 
No.  86-NM-18S-AD.  17900  Padfis 
Hi^iwayj 
Waahington  98166. 


On  May  24, 1978.  FAA.  iaauad  AD  76- 
11-06.  Amendment  3ft-aB3Q  (U  FR  22343: 
Jane  3. 1976l.te  lequka  tnapactianof  the 
elevates  tab  inboard  hiJBge  su^iart 
structure  an.  certain  categpriea  of  Boeing 
Mbdlsl  737  airplanea  fo  detect  btigue 
craddng  which  ooi^  cause  vibration 
and  panfble  fhitter. 

As  a  resdt  of  ivoenf  cootine 
ittspectians;.R  Ikas  been  reported  that 
addRkmal  Boeing  Model  737^  airplanea 
have,  the  aame  type  design  and  are 
subjOcflD  the  same  faihus  comfitions  aa 
thoae  idOutiAed  in  A&7V-1I-05. 

Tne  FnA  haa  lovtewou  and  approved 
Boeing  Alert*  Sarvice  Rnfetht  737— 
S5A1020^  Reviafuul,  dated  August  20; 
1976.  whiui  (fesLilbea  inspectlbn  of  tfaa 
eleyatorfab  luboanl  bfaige  aupport 
structure  for  certain  otegoriea  Of  Mbdef 
737tiiiphnes: 

Since  this  oonaltian  b  l&eiy  to  exiat 
or  devenop  on  other  air^anes  of  thia 
aama  type  daaign,  a  revisiou  to  AD  78- 
11-08  la  proposed  which  would  require 
the  inspection  of  the  elevator  tab 
inboard  hinge  snpporf  structure  en  5 
additional  (U.S.-r^tered)  Model  737 
airplanes.  In  aMitimm,  thia  ptopeaal 
contains  several  editorial  changes  to 
conform  with  current  FAA  staiidartb. 

There  ate  approy  innately  401  llodcl 
737  aeaea  aicplanas  af  the  i^Cacted 
iksiga  in  Ae  wosidwide  flaaLM  ia 
estimated  thai  S  addiliaaal  airplaaea  of 
U.S.n^stry  would  be  afieetad  1^  thia 
AD.  th«k  itwoald  take  appfonnnately  Ofr 
mnnhiirs  par  aJrphma  H  arrirmytish  tH 
reqairod  actiana,  and  that  tha  svacaga 
labor  coat  would  be  84ft  par  maaheur. 


impact  af  te  AD  on  U.& 

estimalad  to  bo  tiajBea. 
The 


CMaw.a 

tlw  relative  deflections  are  lest  than  specified 
in  paragraph  C  t>elow.  prior  to  tmikt 
investigate  for  tlw  cause  of  vibration,  in 


witliin  the  next  300  hours  time-in-i 
after  die  effective  date  of  this  AD.  unless 


1261%  It  la 
woddnal 
implieatianato 
(dm 

For  thaaa  reaaana,  tfaa  FAA  baa 
iliiliiBihai  that  Unadaoanant  (^ 
invohnea  ■  psapaaoi  ragnlatea  vriridi  la 
not  mafor  under  Executive  Order  12281 
and  (9  i^BOl  0  s>ia>fiaaBt  rule  pursuant 
to  the  DnjaitaMiiil  elTtaaapartatioa 
Regulatory  Midea  and  Pncedasea  (44 
FR  UOat  PahruMy  ail.  180^:  and  it  la 
farthae  certified  andar  tl»  cateiia  of  the 
Re0ibtaiy  rkgdUiily  Ad  that  Ada 
profoaad  rela.  if  praaialgatprt.  wiU  not 
have  aajgajficanticanrawir  impact, 
paaitiae  or  aegatifva.  on  ■  aubatenlial 

anavModdTaJsiTpiaiipi  aae  ujiiLiaitd 
by  small  entisaa;  A  copy  of  a  draft 
r^gulatoiy  avduatian  pnyani  for  lUa 
action  la  caaOainiaA  in  the  Rq8>BBtasy 
doekat. 

Uar  off  SiA)acto  bi  14  CFR  Part  88 

AviatioD  safely.  Aimafi.; 


Accordingly,  puxsaant  to  the  authonty 
delegated  to  aae  by  Ae  Adminutrator, 
the  Fedoal  A^i^ttao  Admiaistiatian 
proposes  to  amend  1 38.13  of  Part  30  of 
the  ffe(fc«al  Avtofion  Regulafimts  04 
CFR  3811^  as  Callows: 


1.  UK  axtfieBity  dlatiaa  fas  Part  aa 
continnea  to  read  aa  falioara: 


r4»lf.S.C  tSStM.  1421  Old  T4» 
40  U.S.C  100^  (Reviaed  M>.  L  fl7-f« 
lanovy  It  100S):  and  M  CA  If Jft 

S  39.13   lAnMndadl 

2.  Bjf  revising  AD  76-11-06. 
Amendasant  39-2680(41  FR  22343;  June 
3. 1976).  aa  aarendad  1^  Amendme^ 
3»-2667  and  30-2706.  aatoUows: 

tealBasiagMadelTag 

■BDCEaol  tkroagii 
481.  oertificalsA  isaay  eatmarie*. 
TniiylinBiii  ■^lli^lr^  ni  Imliritnii  irfirTT 
pasviouflly  ^*****T"*piithffli 
To  prevent  kazatdoua  flutter  of  the 
ele^nlor/hoRBiotal  stabiloer,  accomplish  the 
following: 

A.  Upon  receipt  ofa  pilof  report  of  - 
vibtali—  i»  the-  langitoiiiual'aaetB  ' 
prior  to  birtlier  flt^iLaocaaipiiak  Oia 


ill  seisicB.andatirt«r>alelhirsaflerw>H» 
exceed  IjOOOhowatiaw  inservira  caadurt 
the  iaspactian  laaaiMd  by  paragrapii  C 
below. 

C  inayact  Iw  cxcaasiv  dsBn  Jw  ot  tlw 
elevator  tab.  ti^  and  left  iMad.  ia 
accotdanca  with  tiia  inspartioa  pmcadutea 
spectlied  ia  SectioB  HL  Part  L  paragraphs  C 
aad  D..  of  Boeing  Alert  Service  BuBetiB  737- 
SSAlOea  tension  1.  dated  Ai«nst  20. 197&  if 
dw  elevatar  tab-to-elevatar  idaffve  defectioa 
exceeds  'Ao  indi.  prior  ID  further  fl^pit, 
modify  tlie  elevator  is  I 
parsjpaph  PL.  balaw. 

D-hiBlrihWiiaafoMafl 
spedfiad  is  Boeiv  Alert  Soavioe  BaaatlB  TV- 
SIAiaao.  ScGUaa  HI  Paet  E.  I 
1976.  Iiw liiiiint  iUBlnllaltoB  of  I 
celBinetclipa.ia< 
actian  for  die  inapectiaa  reqMirenenls  oTllus 

Aa 

K  An  aiteniate  means  of  cenplianoe  or 
adiustmeBt  of  the  oonqdianoe  time,  winch 
pBMides  aft  aaoeptabfe  level  of  salety.  may 
lie  used  wlien  a^fnwi  by  the  Msiwgir. 
Seattle  Ainxafi  CartificatiaBOffica.  FAA. 
NortiiweatMauntsin  Hagjon. 

Nola.^Tha  ia«K8l  sbaMld  be  I 
throng  an  FAA  Mndpal  I 
Inspector  (|%a).«diaakqr  adA  any  coaunento 
and  then  send  it  fa  the  Uaoaflec  Seattle 
Aircraft  Certlflcatton  OfTioe. 

F.  Special  flight  permits  may  be  issued  in 
accardaace  wM  FAR  ZIMT  and  Zt.nate 
operate  airalansahMriwi  cfBeaed  parts  !•  a 


requirements  of  this  AD.  Hie  t 
a  special  flight  peimit  anist  contain  a 
liiniuti0irstatar<ha(  the  aliptaasmaat  be 
opetatad  within  the  linrita  sparTisi  ia  Btoeing 
C^ieration  Manual  BaMalia  70-2. 

All  persona  afiaetad  by  thia  diseotive 
who  have  not  already  received  the 
appropriate  service  dociunents  from  the 
manufacturer  awy  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Wasltiiigtun  96124.  These  documents 
may  be  evamincd  at  the  FAA. 
Nordiwest  Motmtain  Region.  17908 
Pacific  Highway  South,  Seattle, 
Washn«ton.  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  Oeia  i 
Way  South.  Seattle,  Washington. 

issued  in  Seattle.  Washington,  oa  )annary 
aiOOB. 

Dan«BM.Padenoa. 
Acting  Mamngfr.  ThampnrfAitpiam 
Dinetmratti.  Aifoaft  Csrtificotien  Servim, 

(|R  Doc.  0»-M37  Filsd  M3-0itatf  aa4 
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FCDCIUL  TfUPg  COMMWilOM 
16  cm  Part  140 


Ouldaa  for  <trt»aitlalnB 

WIS*  HMfwiiHi^HSHig  rvymaim  ana 
Ocrvteaa 


;  Federal  Trade  CommiMion. 
action:  Extension  of  time  for  public 
comment  on  staff  reconunendationt. 


;  The  Federal  Trade 
CommiMion  has  extended  the  closing 
date  for  comments  on  the  Guides  for 
Advertising  Allowances  and  Other 
Mert^handising  Payments  and  Services 
("Guides")  from  January  24. 1980  to 
February  15, 1960.  The  National  Grocers 
Association  ("NGA")  requested  an 
extension  until  March  15. 1060. 
representing  that  its  annual  meeting 
would  begin  on  January  30, 1980,  and 
that  it  wished  to  defer  submitting  its 
comments  until  it  could  complete  a  post- 
meeting  survey  of  its  members.  The 
Commission  has  determined  to  grant  the 
request  in  part  by  extending  the  public 
comment  period  until  Febnury  15, 1980. 
See  53  FR  43233.  October  28. 1088. 
DATC  Comments  must  be  submitted  on 
or  befora  February  15, 1966. 
AOCMna:  Comments  should  ba 
addressed  to  the  Secretary.  Federal 
Trade  Commission,  eth  Street  and 
Pennayhrania  Avanua.  NWh 
Waahinftao.  DC  a066a  All  coBunants 
should  ba  tebalad  t^uidaa  for 
Advartisinf  AUowancaa". 


FadaralTMdai 

Washta^itoit  DC  2086a  A.  Ray  UvUt. 

(2021  3a6.«04. 

UatafHitjiBlitiMaPtFartlM 

RobtaifOfkfttBMa  Act.  ProBBottooal 
aOowaacaa  and  tanrteaa. 

Bf  difwtioa  of  Um  fimirtiiifni    .  '•• . 
DaaaU  8.  aaik»' :...':■  \  ]:../"•  .' 
Stcniory. 
IFR  Doc  «»-t47«  rUad  l-0.«(  1)45  aaj 


17  cm  Part*  1.  H  n  I4f»  Md  W , 


lyy-f': 


:  Commodity  Fatuiaa  l>adiag 
Commtsalon. 


:  Tha  CoouBodHy  Putaraa 
'nadlaa  OiMnlaatoa  (XotoaUaakm")  la 
pro^oafait  aaMndaMota  to  ita  ralaa 
talattaf  to  lavarafi  1 


permit  additional  participation  in  the 
leverage  business,  as  directed  by 
Congress  in  section  10(c)(2)  of  the 
Commodity  Exchange  Act  ("Act"). 
Futures  Trading  Act  of  1966.  Pub.  L  00- 
641,  section  100. 100  Stat.  3556  (1086). 
The  substance  of  the  current  regulatoiy 
ft'amework  would  be  retained.  Most  of 
the  proposed  rule  amendments  and  the 
few  proposed  new  rules  would  ba  of  a 
procedural  nature  and  would  be 
designed  to  provide  for  a  regulatory 
structure  of  direct  supervision  by  a 
registered  futures  association  under 
Commission  overaight.  Such  a  structure 
would  be  consistent  with  the  other 
regulatory  programs  administered  by  the 
Commission  under  the  Commodity 
Exchange  Act. 

Each  leverage  transaction  merchant 
("LTM")  would  be  required  to  be  a 
member  of  a  registereid  futures 
association,  and  the  registered  futures 
association  would  be  required  to  adopt 
rules  establishing  minimum  financial, 
cover,  segregation  and  sales  practice 
requirements,  and  related  reporting 
requirements.  With  respect  to  each  area, 
these  rules  would  have  to  be  at  least  as 
stringent  as  the  Commission's  standards 
•at  forth  in  Part  31  of  the  rules 
promulgated  under  the  Act  The 
regiaterad  futurea  aaaodatkxi  also 
would  ba  required  to  have  an  arbitratkm 
procedure  to  aattla  leverage  coatomar 
daiaaa  orgrlavancaa. 

The  Commission  would  authoriaa  tha 
National  Pnturaa  Aaaodatioa  ('Tff'A*^  to 
parfortt  tha  fanctioB  of  ptoaessing  tha 
lagistratloa  of  an  LTM  and  Ha 
aaaodatad  paraona  ("APil.  Tha 
CooMiafiao  iMi  praiMoa^  aotfiodxad 
NFA^  a  aartwoTdMiiattdB  ordan  to 
peiwriB  tka  niftftlfcai  of  pcopaaalat  tha 
ragiatratioa  appUeaUoaa  for  aO  otter 
paraona  that  muat  raatotar  aodar  tha  Act 
LTKIa  woaldba  raqafrad  to  tDa  aMntUy 
lapoffta  of  lavaiafa  coBttad  frading 


raporta  of  cloaad-oat  lavara^  contracta. 
widi  tfia  NPA  Inataad  of  witti  tha 
Commission.  Tha  NFA  would  prepare 
summariaa  of  thoaa  reports  for  tha 
Commission.  : 

The  spadUc'axaiiiptlon  piouadura 
!  aurrentl^  M(  fordi  in  Rala^.a4  would 
ba  dalatad.  aiKl  tha  provWaoa  of 
axanptiaoaabaady  nntad  andsr  Rala 
ILM 10  dM  asdatli^  LTMa  wklcb  aia  of 
ganarai  appncaouny  wooia  oa 
Incorporatad  into  tha  rulaa  as 
appropriate.  Um  only  flMjor  funcdoa 
virith  respect  to  leveraga  contracts  for 
which  dia  Comiaiiaian  would  retain  sola 
authority  would  ba  dia  lasiifeMioB  of 
leverage  oommodMea.     •> '-. 

'  BMC  CooBMiita  BMat  oa  suonifttad  on 
or  bafora  March  27.  itlft 


:  Comments  should  be  sent  to 
the  Conunodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20561.  Attention:  Office 
of  the  Secretariat.  Reference  should  be 
made  to  "Amendments  to  Rules  Relating 
to  Leverage  Transactions." 


kTMN  COMTACTi 

Lawrence  B.  Patent  Assistant  Chief 
Counsel.  Division  of  Trading  and 
Maricets,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20561.  telephone  (202) 
254-6055;  David  R.  Merrill.  Senior 
Assistant  General  Counsel.  Office  of  the 
General  Counsel,  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW., 
Washington.  DC  20681,  telephone  (202) 
254-0680;  or  Paul  M.  Architzel,  Chief 
Counsel,  Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20681,  telephone  (202) 
254-60ea 

'ANY 


L  Paparwmk  Raductton  Act  Nodce 

The  annual  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  40  houn  per  LTM. 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  tha  collection  of  information. 
TUs  includes  dia  time  neceaaary  to 
maintain  die  various  recorda,  and  U> . 
prepare  and  flla  tha  appropriate  reports 
required  by  tha  Part  81  eulas . 
promulgated  under  tha  Act  Of  course. 
tUa  boidan  wdlvaiy  firom  firm  to  firm 
basad  on  the  dumbar  of  leverage 
contractaofhrad  and  aold.  tha  number 
of  aettployaaa.  tha  firm's  financial 
condition  and  odiar  factora.  Sand 
oortimanft  regarding  diis  burdan 
astimata  or  toy  other  a^Mct  of  this 
oollaction  of  information,  including  , 
■Hifsafinni  far  ladudag  thta  burdaa^  io 
Joaaph.G.  Sailaxar.  CFTC  (^aaranoa 
Officer.  2033  K  Straat  NW..  Wa«hfa«ton. 
DC  20661;  and  to  Otfioe  of  Management 
.  and  Budget  P^^arwork  Reduction 
Protect  (3086:0129)^  WA^Umtaa  Pp.  . 


k  •  C 


1.  RagJgtratkm.  .  ,    , .  ....  -^  j  , .  . ,  . ,    ^ 

Tha  principal  hdaa  govaralng  Iha 
la^tratioo  of  LTMa  and  their  APs  are 
Rulaa  3.17  and  3.16.  raqiactively  (17  CFR 
3.17  and  3.16  (1966)).  Moat  of  die 
propoaad  aBandnanta  to  thoaa  lulaa  ■ 
would  dianfa  rafsrancaa  frem  the    ' 
Conunission  to  dia  NFA  bacauaa  dio, 
Commission  would  authorlsa  NFA  to 


registration  applications  of  LTMa  and 
Uieir  APs.*  NFA  would  tjierefara  assume 
the  registration  processing  fonction  for 
all  persons  who  must  register  under  the 
Act.  Since  NFA  would  be  specifically 
audiorized  to  perform  die  r^tration 
processing  function.  NFA  would  be 
specifically  named  in  Rules  3.17  and 
3.18,  as  it  is  diroughout  the  Part  3 
registration  rules.' 

The  other  proposed  amendments  to 
the  Part  3  rules  would  eliminate  the 
references  to  die  Commission  in  diose 
rules  where  there  are  currently 
references  to  both  the  NFA  and  die 
Commission.  The  Commission  proposes 
to  amend  Rules  3.2  (notification  of 
registration),  3.21  (fingerprinting 
exenqition).  3.31  (updates).  332  (new 
registiation  requirements).  3.33 
(wididrawal),  and  3.40  and  3.43 
(temporary  licensing  of  APs).  See  abo 
proposed  amendments  to  Rule  31.6(b)(1) 
and  die  introductory  text  of  Rule 
31.13(a).  Dilations  are  propoaad  to  Rule 
3.3.  since  NFA  would  set  regbtration 
fees  for  LTMs  and  dieir  APs  instead  of 
the  Commission,  and  Rule  3.20.  since 
there  are  no  mora  registration  renewals. 
Recent  cfaangea  to  dw  roles  provide  for 
Pfrpetufl  ra^stratton  of  films  and 
annual  tafotraatioo  iqpdate  fiUi^a.  53  FR 
6428  (March  15. 1088). 

ZPartSlRulee 


•  s-*. 


a.  Montoria  Ridaa 


■'♦:■•-  f'^: 


I-  •:-  * 


■»-?•': 


Tha  Goaamiasiaa  pMoaatf  tolMiMa 
Rulaa  311  and  31.2  (17  CPR  31:1  aiM«2 
<1966)).  nridch  iaapoaa  moratoria  bit  dw 
antiy  of  aisw  firms  into  dm  lB^^ara«B ; 
basMuaa  mdMa  a  film  was  so  OB^ai^d 
ca  June  1. 1978  (widi  raqwct  to  leverajge 
eontraeta  involving  gold  and  sUver 
bullion  and  Imlk  ooina)  or  Rabruary  2. 
1979  (with  laqMct  to  levinagB  ooBtracts 
involving  all  pther  commoditiea  upon 
which  leverage  oontracts  could  have 
been  offered  at  that  time.  /.«,  all  but  die 
agricultural  commoditiea  enunmated  in 
the  Act),  raqwcdvely.  Odiar  proviaiona 
of  die  rulaa  which  ralate  to  the 
mocatoria  and  their  treatment  of 
"grandfadiered^  firms.  i.e..  those  firms 


'■t. 


•  n*  Pomtekn  to  «)qilat1i«  IktfMAdlly  air 
"      ~     MflMridit^NFAl«p«fam*an^atooHM 

:  <  -    »MOMriiigfnctfaaforteaMe|4mrL11*Hid 
i.  ::  «-  l>rtrAfS.aytoCfcfc«»«»»iwAP>«fifmiWd 

'     »  ftojBMi  ammOmmtt  tofMtlx 

-.Kt  ■   .•  -gHMraair  ■!■  I»a  I 

-  irtWr»— HWA  #^^lllc■H^  bJK— »  a  to 

'  aishiHniijUOTi  la  «m 


KK-t^r  -f  --r-j^viuK- 


whidi  were  engaged  in  a  levaraga 
business  on  tta  dates  spedfiad  in  dw 
moratoria  rules,  would  also  be  deleted 
Theae  provisions  induda  para^ai^  (c). 
(d)  and  (a)  of  Rule  31  J.  and  paragraphs 
(a)(1)  and  (b)(1)  of  Role  31 A  See  aJso 
proposed  amendment  to  Rule  31.22. 
According,  the  regulatory  fivmework 
for  an  applicant  for  registration  as  an 
LTM  or  an  AP  of  an  LTM  would  be 
comparable  to  the  framework  for  any 
other  applicant  for  registration.  Such 
applicant  would  not  be  pennitted  to 
engage  in  business  requiring  registration 
until  registration  had  been  granted. 

b.  Status  of  Copper  and  Foreign 
Currency  Leverage  Contracts 

The  amendments  to  section  lOof  dw 
Commodity  Rxnhange  Act  enacted  by 
Congress  in  1966Dwda  it  unlawful  for 
any  person  to  offer  to  enter  into,  to  enter 
into,  or  to  confirm  dw  execution  ot  any 
leverage  contract  to  or  widi  a  leverage 
customer  invtrfvhig  any  leverage 
commodity  odwr  than  gold  and  silver 
bullion,  bulk  gold  and  sflver  coins  and 
platinum,  ITiMe  amendmoits  had  the 
effect  of  proiifliitfaig  now  leverage 
contracts  iihtohring  copper,  u^iicfa  had 
bean  ofCerad  fay  International  IVedous 
Metals  Corporation  (IPIiKr).  and  our 
foreign  cnirandaa  (Britiah  pound. 
Dentache  mark.  Jraaneaa  yen  and  Swiaa 
frane)..«irhlch  had  IWan  ofliBred  by 
Monte  fiilei^dobaL  Ltd.  ntiooexl.  on 
aftd  ilMrldiadata  ofaharttnent  of  tha 
Ftatiif6kllifii«  Act  of  1966^  November 
10, 196B.^Caq|raa8  alao  proWdad  diat  tta 
bAn  (Mi  n*w  coppae  and  feiiMHiteraw^ 
levenige  iotfracts  dklnot  a»ct  atqr 
rights  Or  otdfgattona  arising  oat  of  any 
leverage  oontract  involving  any  dt  draae 
commoditiaa  dwt  waa  entered  into  prior 
to  NovmjwrlO.  1966.  Tlw  Commiaakm 
sent  letterato  DPMC  and  Mooex  hi 
November  1986  to  inform  dwm  of  drtae 
amendments  to  the  law  and  to  remind 
them  of  their  (^liytiont  to  service 
leverage  contracta  hivohring  copper  and 
foreign  ieuirandaa,  raqwcdvriy,  entered 
into  prior  to  November  10, 1966, 
induding  provkling  cover  for  such  open 
contracts.  Hw  Commission  proposes  to 
codify  the  atatotory  provUon  and  ita 
November  1969  le^  to  IPMC  and 
Moaax  in  a  new  paragraph  31  J(c). 

Because  of  die  reference  to  November 
la  1986  in  dwt  proviaion.  the 
Commission  alao  propoaea  to  make 
tedinical  amendments  to  dw      .: 
iHtrodutifcHV  text  of  patapaph  (a)  and  to  . 
paragiBilitPb^ofRulaJELS  to  make  dear 
diatdiiacitrre^iaisranoe to  .-.  • 

dw^effeetii^date  of  dda  aadion''  meana 
dw  or^juio/ efliBctive  date  ef  dw  aeetiait. 
April  13,  ueCjSoe  dSso  propoaf^ .  , 
techhi'cdtui>e6dmentotoIUdaar~   '  ..  .    . 


31.1S(bK2)  and  3lil.  Anodwr  propoaed 
tedurical  amendment  to  Rule  31.5  would 
be  tiw  deletion  of  paragraph  (g).  which 
relates  to  die  deidaL  suspension  or 
revocation  of  registration  of  an  LTM  or 
an  AP  of  an  LTM.  The  Commission 
adopted  Subpart  C  of  Part  3  of  its  rules, 
which  applies  to  the  denial  suspension 
of  registration  for  all  registrants, 
subsequent  to  the  adoption  of  the 
leverage  contract  rules  in  1964.  Because 
of  that  and  in  lig^t  of  the  prc^Kwal  to 
audiorize  NFA  to  perform  the 
registration  processing  function  for 
LTMs  and  ^eir  APs.  tihe  Commission 
proposes  to  delete  Rule  31.5(g). 

c.  Definitions 

The  Commission  proposes  to  amend 
the  definition  of  leverage  oommodity" 
in  Rule  31.4(g).  which  currently  includes 
references  to  copper  and  four  foreipi 
currendes.'  IFMC  doaed  out  ite  last 
copper  leverage  contrad  to  November 
1967.  and  Monex  doaed  out  ite  last 
fore^  conency  leverage  oontrad  to 
linpittltnm  Thr  |irn|insnrl  amnnifamiiil 
to  the  leverage  ooraniDdity  definition 
reflecto  the  amendment  to  Section  19  of 
the  Ad  Umidiv  the  offer  and  aala  of 
leverage  contracta  to  tboaa  hwJvhig 
goU  and  sdver  bnlhon.  bulk  gold  and 
ailver  coins  and  platinnm.  Tlw 
rnmmission  has  ■evtewed  aBof  the 
odwr  definltiona  toRnle  914  and 
^TtTliriTr  that  rhangns  rtisiai 
neoesaary  norapproprialaL 

d.  tawaraga  Caounodity  Ra^lslratian 

nwComndaakmprapoaea  to  retain 
for  itadf  dw  jhnctkm  of  procaeaii^ 
apidicatiooa  for  and  y anting  isvarags 
commodity  ngiatratian  under  Ride  31A 
This  is  dw  only  function  uddch  dw 
Commisaion  %wwlld  n 
aa  experience  is  gained  and  leverage 
commodity  legiatntion  becomes  more 
standardized  the  Commiaaion  would 
conaider  amendfaig  dw  ndea  to  audwriie 
NFA  to  register  leverage  nommoditiea. 
The  Commission  alao  propoaea  to  add  a 
new  paragraph  (a)(61  to  Rule  316  whkh 
would  provide  an  atwitinnal  condition 
for  leverage  commodity  ragiatration. 
This  additional  coodidon  wooki  be  dwt 
the  leverage  contrada  beaed  on  the 
leverage  oonnnodity  do  not  indnde 
substantial  characteitettca  of  other 
intereate  auch  aa  optkma.  oartfficalaa  of 
deposito  or  other  regelated  inatiumanta.  - 
The  Commisaion  required  en  extended 
period  of  thne  to  resolve  two  leverage 
oommodity  regjatratjan  1 
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which  ware  aubMqucndy  withdrawn, 
b«cauM  the  leverage  contracts 
contained  an  option  component.  Such 
instnimenta  may  be  extremely  complsx 
and  may  raise  additional  isauea 
regarding  customer  protection. 
Moreover,  such  hybrid  leverage 
instruments  are  not  readily  included 
under  the  present  regulatory  program. 
Of  course,  the  Commission  may  mrther 
consider  inclusion  of  such  instruments 
in  its  leverage  rules  as  the  Commission 
gains  greater  experience  regulating  an 
expanded  leverage  business. 

An  noted  above,  the  cross-references 
to  current  Rule  31.S(c)  and 
"grandfathered"  LTMs  are  proposed  to 
be  deleted  from  paragraphs  (a)(1)  and 
(b)(1)  of  Rule  31.0.  No  leverage 
commodity  registration  would  be 
granted  to  a  person  that  was  not  a 
registered  LTM.  The  Commission  would 
endeavor  to  coordinate  with  the  NPA  so 
that  the  firtt  leverage  commodity 
regiatration  would  be  granted 
simultaneously  with  tfew  granting  of 
registration  as  an  LTM.* 

e.  Financial  Early  Warning  System 

The  Commiaaion  proposes  to  amend 
Rule  n.7(c)  to  delete  the  exception  that 
persons  who  have  sppliad  for 
registration  as  LTMs  are  not  required  to 
send  early  warning  notices  to  the  NFA. 
Such  applicants  s^Mild  be  required  to 
send  such  notices  to  ths  NFA  since  the 
NFA.  and  not  the  Commission,  will  be 
processing  applications  for  registration 
as  an  LTM.  However,  an  LTM  or  an 
applicant  for  registration  as  an  LTM 
would  still  be  required  to  Hie  financial 
early  warning  notices  with  the 
Commission  alsa  PCMs  snd  IBs,  snd 
applicants  for  registration  in  either 
category,  must  do  so  under  Rule  1.12  (17 
CFR  1.17  (1988)).  the  relevant  provisions 
of  which  are  incorporated  by  reference 
in  Rule  31  7(c).  Paragraphs  (a)  and  (b)  of 
Rule  31.7  already  contain  references  to 
the  capital,  cover  and  segregation  raks 
of  s  designated  self-regulatory 
organization  ("DSRO").  and  these 
provisions  would  become  operative 
under  the  Commission's  proposed 
regulatory  framework  for  an  expanded 
leverage  business. 

f.  Cover  and  Segregation 

The  basic  cover  requirements  would 
remain  the  same.  Under  these 
requirements,  at  least  90  percent  of  the 
amount  of  physical  commodities  subfact 
to  open  long  leverage  contracts  and. 
separately,  at  least  90  percent  of  the 
amount  of  physical  commodities  subject 
to  open  short  leverage  contracts,  must 


be  covered  by  the  LTM.  In  addition,  at 
least  25  percent  of  the  amount  of 
physical  commodittas  sab^  to  open 
long  leverage  contracts  must  be  covered 
with  physinls.*  Such  physical  cover 
may  be  sub}ect  to  a  loan  not  exceeding 
70  percent  of  current  market  value. 

The  Commission  remsins  coDoenied 
about  cover  being  held  outside  of  the 
United  States,  and  therefore  it  would 
retain  the  requirement  that  permissible 
cover  consisting  of  futures  contracts  or 
commodity  options  be  limitad  to  those 
hitures  contracts  or  conunodity  options 
which  are  traded  on  or  subject  to  the 
rules  of  a  contract  market.*  Although 
the  Commission  has  adopted  rules  to 
govern  foreign  futures  and  option 
transactions  (52  FR  28080  (August  5. 
1987).  most  of  which  are  codified  at  17 
CFR  Part  30  (1988)).  foreign  futures  or 
foreign  options  to  not  constitute 
permissible  cover  for  leverage  contracts 
and  the  Commission  does  not  propose  to 
amend  Rule  31.8  in  that  area. 

The  Commission  proposes  three 
substantive  amendiiients  to  its  cover 
requirements  to  incorporate  the 
provisions  of  exemptions  granted  to  the 
current  LTMs.  Rule  31.a(a)(2)(U)  would 
be  amended  to  provide  that  permissible 
cover  could  siso  include  one  type  of 
bulk  gold  coins  for  leverage  contracts 
involving  another  type  of  bulk  gold  coins 
on  an  ounce-forounce  baais  if  each  type 
of  bulk  gold  coins  used  as  cover  is  the 
subiect  of  a  leverage  contract  offered  by 
the  LTM.  Similar  treatment  also  would 
be  allowed  for  different  types  of  bulk 
silver  coins.  As  noted,  this  is  consistent 
with  current  Commission  policy.  The 
Commission's  cover  rules  currently 
permit  bullion  to  be  used  as  cover  for 
leverage  coatracts  involving  bulk  coins 
and  vice  versa.  Since  the  bulk  coins  sra 
valued  based  upon  their  metallic  content 
rather  than  their  numismatic  value,  the 
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Commission  believes  that  it  is 
appropriate  to  allow  some  fungibiUty  . 
between  bullion  and  bulk  coins  for 
cover  purposes. 

The  Commission  slso  proposes  to 
codify  two  other  exemptions  which  have 
been  granted  with  respect  to  permissible 
physical  cover  for  long  leverage 
contracts.  These  codifications  would 
appear  as  new  paragraphs  (a)(2Hiii)  and 
(a)(2Hiv)  of  Rule  31.8.  The  current 
paragraph  (a)(2)(iii),  which  contains  the 
permissible  ftitures  cover  for  long 
leverage  contracts,  would  be 
redesignated  as  paragraph  (a)(2)(v). 

One  of  the  proposed  additional  forms 
of  permissible  physical  cover  of  a  long 
leverage  contract  would  be  purchase  of 
the  leverage  commodity  subiect  to  the 
leverage  contract  under  a  two-day 
settlement  procedure,  which  is  the 
normal  cash  market  procedure.  The  LTM 
would  be  considered  covered  from  the 
time  the  purchase  order  is  confirmed, 
even  thou^  the  LTM  does  not  get 
possession  or  control  of  a  warehouse 
receipt  until  settlement  on  the  second 
following  business  day.  Such  a  purchase 
could  not  be  made  frotn  an  affiliated 
firm  of  the  LTM. 

The  other  proposed  additional  form  of 
permissible  physical  cover  of  a  long 
leverage  contract  would  be  a  long  spot 
futures  contact  on  the  leverage 
commodity  subject  to  the  leverage 
contract,  if  the  LTM  has  stopped  a  non- 
transferable delivery  notice  with  respect 
to  that  futures  contract  and  has 
otherwise  complied  with  any 
procedures,  including  payment, 
necessary  for  taking  delivery.  If  those 
conditions  are  met  the  LTM  would  be 
considered  to  have  covered  his 
commitments  to  leverage  customers 
with  physical  cover,  even  though  the 
LTM  doies  not  have  possession  or 
control  of  a  warehouse  receipt  for  two 
business  days.  The  Commission  notes 
that  simply  holding  a  spot  futures 
position  is  considered  to  be  futures 
cover  rather  than  physical  cover,  since 
the  futures  position  could  be  liquidated 
by  sn  offsetting  transaction  prior  to  the 
beginning  of  the  delivery  process. 

In  the  cases  referred  to  in  the  three 
preceding  paragraphs,  the  alternative 
forms  of  cover  set  forth  in  paragraph 
(a)(2Kii)  (bullion  for  coins  and  vice 
versa,  as  well  as  certain  cross-coin 
cover)  vraold  be  allowed,  and  the  LTM 
woidd  be  required  to  maintain  recorda 
of  the  transactions  subiect  to  inspection, 
copying  and  audit  by  the  Commission 
and  a  DSRO.  Also,  liie  Commission 
would  limit  the  smount  of  cover  which 
could  consist  of  pwrcfaases  under  a  two- 
day  sattleaaent  prooadare  or  spot  futures 
contracts  on  wddcB  a  delivery  notice  has 


been  sto{q>ed  to  10  percent  of  the  LIVs 
obligations  on  long  leverage  contracts  in 
each  case.  As  noted,  the  Commission 
has  granted  exemptions  in  these  areas 
so  these  proposed  new  provisioiu  of  the 
cover  rule.  Rule  31 A  are  consistent  with 
existing  Commission  policy. 

The  Commission  is  also  proposing  two 
technical  amendments  to  the  cover  rule. 
Paragraph  (b)  would  be  amended  to 
provide  that  a  DSRO  could  take  action 
against  a  member  LTM  for  not 
maintaining  adequate  cover  in 
accordance  with  the  DRSO's  rules. 
Paragraph  (e)  would  be  amended  to 
include  a  specific  reference  to  Rule 
31.2a  which  is  proposed  to  be  die  new 
rule  that  would  require  any  self- 
regulatory  organization  witii  member 
LTMs  to  adopt  and  enforce  minimum 
cover  requirements  for  its  member  LTMs 
at  least  as  stringent  as  those  of  the 
Commission.'' 

g.  Minimum  Financial  and  Related 
Reporting  Requirements 

The  only  amendments  which  the 
Commission  proposes  to  Rule  31.9.  the 
minimum  capital  requirements  for  an 
LTM.  are  of  a  procedural  native. 
Paragraph  (a)(2)  of  Rule  31.9  would  be 
amended  in  a  manner  similar  to  the 
proposed  amendment  to  Rule  31.8(e). 
The  proposed  amendment  would  include 
a  specific  reference  to  Rule  31.28^  which 
is  the  proposed  new  nde  that  would 
require  any  self-regulatoiy  oiganization 
with  member  LTMs  to  adopt  and 
enforce  mininnim  financial  requirements 
for  its  member  LTMs  that  are  at  lepst  as 
stringent  as  those  of  the  Commission. 
Paragraph  (a)(4)  of  Rule  31.9  would  be 
amended  in  a  manner  similar  to  the 
proposed  amendment  to  Rule  31.8(b). 
The  proposed  amendment  provides  that 
a  DSRO  could  take  action  against  a 
member  LTM  for  non-compUance  wdth 

the  DSRO'S  minimum  financial 

requirements. 

The  third  proposed  amendment  to 
Rule  31.9  would  make  paragraph  (d) 
thereof  conform  to  Rule  1.18  (17  (TR 
1.18  (1988)),  the  comparable  provision 
for  PCMs.  Rule  31.9(d)  requires  an  LTM 
or  an  applicant  therefor  to  make  a 
fonaal  moothly  capital  computation. 
That  rale  currently  requires  that  the 
computation  be  made  available  for 
inspection  by  any  representative  of  the 
Commission,  the  DSRO  of  the  United 
States  Department  of  Justice.  The 
proposed  amendnwnt  would  maintain 
that  required  availability  of  the  monthly 
capital  computation  for  an  LTM.  but  an 


appUcaat  far  registrstioo  as  aa  LTM 
would  only  be  required  to  make  its 
monthly  capital  computation  available 
to  any  representative  of  die  NFA.  which 
will  be  processing  LTM  registration 
applications. 

The  Commission  has  determined  to 
maintain  the  current  $2.5  million 
miniman  adjusted  net  capital 
requirement  for  an  LTM  even  if  a 
regulatory  structure  with  direct 
supervision  by  a  self-regulatory 
oi^ganization  were  adopted.  As  the 
Commission  noted  when  it  adopted  the 
rules  relating  to  leverage  transactions, 
"if  an  LTM  were  to  join  the  exisitng 
registered  futures  association,  the 
National  Futures  Association,  or  any 
other  such  association  which  may  be 
established,  the  LTM's  minimum 
financial  requirement  or  its  minimum 
cover  requirement  would  not  necessarily 
be  lowered."  49  FR  5498,  5512  (February 
13, 1984). 

The  Commission  considered  whether 
there  should  be  an  adjustment  to  the 
LTM  capital  requirement,  but 
determined  not  to  propose  any  such 
adjustment  based  on  its  regulatory 
experience  and  the  off-exchange 
environment  in  which  leverage  contracts 
are  traded.  Hie  Commission  believes 
that  any  increase  in  supervision 
afforded  by  memberahip  in  a  self- ' 
regulatory  organization  does  not  affect 
the  reasons  vihy  the  Commission  set 
financial  requirements  for  an  LTM 
substntially  higher  than  those  for  an 
FCM.  whidi  were  stated  as  follows: 

The  leverage  market  is  assentiaUy  a 
principals'  tuAei,  and  the  purchaser  of  a 
leverage  contract  is  solely  dependent  on  the 
LTM  for  perConnance  in  the  contract  Because 
leverage  contracts  are  not  a  traded  on  boards 
of  trade  designated  as  contract  markets  l>y 
the  CoBuaissioii,  there  is  no  deering 
organization  to  take  the  other  side  of  evwy 
trade,  no  i'CM  guarantee  of  variatioo  margin 
to  tlie  clearing  orgaoizatioa  and  no  clearing 
organization  guaranty  fwid  and  assessment 
power,  nor  is  there  any  established 
secondary  market  for  leverage  contracts. 

Because  the  LTM  laket  the  other  side  of 
every  leverage  contract  entered  into  by  a 
leverage  customer  and  because  the  LTM  is 
the  sole  guarantor  of  performance  on  the 
leverage  contract  an  LTM  may  properiy  be 
viewed  as  w— paraMe  to  the  deariag 
organiution  of  a  contract  market* 
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The  proposed  amendments  to  the 
finandal  rq>orting  requirements  in  Rule 
31.13  are  also  at  a  prooedival  and 
conforming  nature.  As  noted  sbove.  the 
reference  in  the  introductory  text  of 
paragraph  (a)  as  to  where  to  file  an 
application  for  registration  as  an  LTM 
would  be  changed  from  the  Commission 
to  NFA.  Paragraph  (bM2)  would  be 
amended  to  include  a  specific  reference 
to  Rule  31.28,  for  the  same  reasons  that 
a  shnilar  amendment  is  proposed  to 
Rules  31.9(aX2)  and  31.8(e).  Paragraph 
(c)  would  be  amended  to  conform  to  a 
recent  amendment  to  Rule  1.16,  which  is 
cross-referenced  in  Rule  31.13(c).  See  53 
FR  4606.  4612  (February  17, 1988). 

Paragraph  (gK2)  would  be  amended  to 
conform  to  a  recent  amendment  to  Rule 
1.10(d)(2)(ii)  to  accommodate  the 
recently  issued  Financial  Accounting 
Standards  Board  Statement  No.  95 
which  requires  companies  to  file  a 
statement  of  cash  Hows  as  part  of  a  full 
set  of  financial  statements  in  place  of 
the  statement  of  changes  in  financial 
position.  See  53  FR  4606.  4609.  4611.* 
Various  amendments  also  are  proposed 
to  paragraphs  (j),  (k),  (I)  and  (m)  of  Rule 
31.13  to  refer  to  die  NFA  or  the  DSRO. 
as  appropriate,  in  lieu  of  the 
Commission.  Those  provisions  relate  to 
an  LTM's  choice  of  fiscal  year, 
extensions  of  time  to  file  fianandal 
reports,  and  the  availabiUty  of  financial 
reports. 

h.  Disclosure 

The  Commission  is  proposing  certain 
amendments  to  its  disclosure 
requirements  for  an  LTM,  which  are  set 
forth  in  Rule  31.11,  to  take  account  of  the 
fact  that  new  leverage  contracts  are 
now  Imiited  to  those  involving  gold  and 
silver  bullion,  bulk  gold  and  silver  coins, 
and  platinum.  The  reference  to  foreign 
currencies  in  the  firet  paragraph  of  the 
bold-faced  risk  disdosure  statement 
would  be  deleted.  The  cross-reference  to 
Rule  31.4(g)  in  Rule  31.11(aK2Nii)  would 
refer  to  die  revised  Rule  31.4(g)  (1H4). 
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Paragraph  (a)(2)(viii)  would  abo  b« 
amended  to  delete  the  tpedflc  rafarenca 
to  metal  or  coins  in  the  proviaiofi 
rafarring  to  the  poaaibia  naad  for  an 
inspection  or  ataay  at  the  cuatomer'a 
expense.  The  reference  to  metal  or  coins 
presumes  that  there  can  be  other  types 
of  leverage  commodities,  such  as  foreign 
currencies.  Since  new  levaraga  contracts 
involving  such  other  types  of  leverage 
commodities  are  now  prohibited,  a 
specific  reference  to  metal  or  coins  in 
Rule  31.11(a)(2)(vtii)  is  unnecessary. 

The  Commission  alao  propoaaa  to 
amend  Rule  31.11(e)  to  require  LTMa  to 
nie  their  Disclosure  Documents  with  the 
NFA  for  review.  A  copy  of  the 
Disclosure  Document  would  also  need  to 
he  nied  with  the  Commisaoin.  but  NFA 
would  be  authorised  to  perform  the 
review  function. 

The  other  propoaad  amandmenta  to 
Rule  31.11  would  codify  exemptions 
previously  granted  by  the  Commission. 
Rule  31.11(h)  would  ba  amended  by 
adding  a  proviao  that  no  notiflcatloa  to 
leverage  customers  ia  required  if  tht 
LTM  cnangea  its  carrying  charge  rata  by 
leaa  than  one  percent  from  the  rate 
charged  at  the  prior  month-end  and  the 
new  rate  is  made  available  to  leverafa 
cuatomera  by  means  of  a  toll-free 
telephone  call  and  such  availability  la 
set  forth  in  the  LTM*s  Oiadoaura 
Document.  However,  a  cairyiag  chaige 
rata  change  which  amounta 
ctunulatively  to  one  percent  or  mora  aa 
compared  to  the  prior  month-end  would 
continue  to  require  an  LTM  to  notify 
leverage  cuatomera  of  anch  a  change 
within  M  bonra  of  each  a  change  bjf  tint 
daaa  bmU  or  other  at  ianat  aqwtvaJaot 
meana  of  communication. 

The  other  propoaad  aiiiamlBianli  lo 
Rule  31.11  would  be  eat  forth  In  a  new 
paragraph  (1)  and  would  codify  another 
exemption  granted  by  the  Commlaatoo. 
PropoMd  Rule  31.11(1)  would  allow 
thoea  LTMa  which  offer  onfy  long 
leverage  oontracta  to  delete  vartooa 
specific  referencee  to  short  levaraga 
contracta  in  their  Diadoaura  Docamants 
that  are  otherwiae  required  by  Rula 
31.1  *•  Rula  91.11(1X2)  would  provlda 
that  any  LTM  uaiiag  a  DIacloanra 
Document  that  daktaa  or  dtaragarda 
laferenoea  to  snort  lavaraga  contracta 
would  have  to  flia  a  new  Diadoaura 
Document  meeting  all  of  the 
requirements  of  Rule  31.11  at  laaat  30 


calendar  days  before  It  begins  to  offer 
any  short  leverage  contract 

L  Monthly  Reports  of  LTMs 

Rula  31.16  laquiraa  each  LTM  to  fUa  a 
written  report  each  month  stating  the 
total  number  of  open  leverage  contracts 
as  of  the  end  of  the  month  and  the  total 
number  of  leverage  contracts  entered 
into  during  the  month.  (These  are  to  ba 
shown  separately  for  all  customen  and 
for  commerdal  interests,  but  to  date  no 
commerdal  interests  have  appeared  in 
these  reports.)  The  monthly  report  must 
also  show  the  total  number  of  leverage 
contracta  repurchaaed.  reaold.  and 
liquidated  by  the  LTM.  as  well  as  tha 
number  of  deliveries  and  resdssions. 
The  Commission  proposes  to  amend 
Rule  31.16  to  require  the  LTM  to  file  its 
monthly  reports  with  the  NFA  instead  of 
with  the  Coouniaaion.  in  accordance 
with  the  inatructions  and  in  the  format 
spedRed.  NFA  would  prepare 
summariea  of  theae  reporta  for  tha 
Commission.*' 

|.  Separata  LTM  Entity 

The  Commiaaion  propoaaa  to  retain 
the  aubatanoe  of  Rule  31.22.  which 
prohibita  an  PCM  from  offering  to  enter 
inta  entering  into,  or  confirming  dia 
axacation  of.  or  solidting  or  accepting 
ordera  for.  any  leverage  contract  Tha 
Commiaaian  would  retain  thia  provision 
and  propoaaa  to  extend  it  to  include 
introdudi«  brokers  ("IBan  aa  waU.>«  Aa 
noted  above,  tha  pnnriao  to  Rula  31 J2 
whidi  appliaa  widch  appbaa  to 
"grandfatharad"  firma  would  bo  dalalad 
since  It  ia  no  longer  relevant 

Rule  31.22  thatafora  would  require  any 
PCM  or  IB  aaaUng  to  enter  the  lavarags 
baainaaa  to  aat  op  a  aeparata  flm  to 
conduct  LTM  boainaaa.**  Tha 
Coouniaaion  baliavaa  that  a  separata 
entify  requirement  ia  approptiala  baaad 
on  thii  diaparate  nature  of  tlia  financial 
raquliaaiants  applicable  to  PCMa  and 
Da  and  LTMa.  Ina  Commiaalnn  alao 
balievee  diet  diia  stnictare  ia  nacaaaary 
to  parvant  financial  difBcahiaa  d  tha 
LTM  tnn  having  a  dirad  tauad  on  tha 
adlttsted  net  capital  of  tha  PCM  or  dia 
D. 

Hie  Coramiasioo  notes  that  Rulaa 
S.12(fM2)  (it)  and  (tii)  and  S.ia(f)(l)  (H) 
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and  (ill)  prohibit  an  AP  from  being 
asaodated  simultaneously  with  an  PCM 
or  IB  and  an  LTM.  The  Commission 
further  notes,  however,  that  both  Rules 
3.12  and  3.18,  in  paragraphs  (g)  of  each 
rule,  contain  a  procedure  whereby  any 
person  adversely  affected  by  the 
operation  of  each  rule  can  file  a  petition 
for  exemption  from  the  requirements  of 
the  rule. 

k.  Petitions  for  Exemption 

The  Commission  proposes  to  delete 
the  specific  petition  for  exemption 
provision  currently  set  forth  in  Rule 
31.24.  The  Coouniasion  adopted  such  a 
rule  as  part  of  ita  original  niles  relating 
to  leverage  tranaactions  because  it  was 
aatabliahLig  a  major  addition  to  the 
existing  regulatory  structure  under  the 
Act  it  was  aware  that  in  certain 
instancea  the  new  rulea  might  require  an 
ongoing  firm  to  alter  or  amend  its 
current  business  practices,  and  the 
Commission  believed  it  would  be 
dealing  with  a  small  number  of  fiima 
due  to  the  moratoria  nilea.  If  the 
leverage  buainaaa  ia  allowed  to  expand, 
there  wookl  be  no  "grandfathered"  firma 
and  there  could  ba  a  significant  number 
of  new  firma. 

The  Commiaaion  now  haa  aome 
axparianoa  with  dia  ralea  relating  to 
levaraga  tranaactiona  and  propoaea  to 
eodiSf  patitiona  for  exemption  already 
granted  which  are  of  general 
appbcabiUty.  Tha  Commiaaion  dierefora 
doaa  not  bdaiva  diat  it  would  be 
naaaaaary  or  appropriate  to  maintain  tha 
axtf  aasafy  tima-corwaming  spedal 
axanqHlon  pcooadnre  for  an  expanded 
lavaraga  boainaaa.  Tha  Commission 
would  axpad  to  aaa  greater  unifbrmify  If 
the  lavaraga  business  is  expanded  dun 
haa  baan  tta  caaa  widi  die 
"grandfatharad"  flfma.  Howevar.  any 
paroon  involvad  in  the  leverage  buainaaa 
would  hava  whatever  petition  righta  are 
atbrdad  by  tha  Adminiatntiva 
Prooaduia  Act 

L  Carrying  Chaifaa 

Tha  Commiaaion  propoaee  to  amend 
Rula  tLa(b)  regarding  carrying  chargea 
to  take  into  aooount  another  exemption 
grantad  by  tha  Coouniaaion.  Tha 
propoaad  amendment  would  patmit  dia 
coanpoonding  of  carrying  charges  on 
long  levaraga  contracts,  /.a.,  induding  in 
thabaaa  upon  which  carrying  chargea 
aia  aaaaaaad  paavkmafy  aaaMaad  ^t 
■npaid  canying  chaigaa.  If  an  LTM 
compounded  carrying  chargea  on  long 
levaraga  contracta.  it  would  ba 
coiBpMlad  to  pay  ooapound  taitereat  on 
ahart  lavaraga  adnliacta.  As  noted 
above,  die  ralaranca  to  leverage 


conlracia  on  fiareign  cuiffendes  woald  be 
ddatad. 

m.  Quartatly  Raftortteg  Requirement 

Role  31.21  provides  that  eadi  LTM 
muat  file  a  quarteriy  report  setting  forth 
various  infonnattaa  on  each  leverage 
ooalrad  wUch  waa  atthar  repufdiaaad. 
reaold  or  aettled  by  delivaiy  during  the 
quarter,  induding.  with  respect  to  each 
contract  repurchaaed  or  rraold,  the 
profit  or  loas  incurred  by  the  leverage 
cttstoaMT.**  The  Coannrisaion  propoaea 
to  aoMnd  Rule  31.26  to  require  an  LTM 
to  file  iU  quartatly  report  widi  die  fff A. 
instead  of  with  te  Conmdaaion.  In 
accordance  widi  the  instructions  and  in 
die  format  specified  by  die  NFA.  NFA 
would  ba  delagatad  die  function  to 
review  and  anafyn  those  reports.** 

n.  Mandatory  Membership 


Hie  Commiaaion  ptopoaes  a  new  Rule 
31.27  to  provide  Ihnt  anch  paraon 
reqairad  to  regialar  aa  an  LTM  nost 
become  and  ranudn  a  Baoihar  of  a 
registered  futures  aaaeciation  which 
provides  for  BMaabar  LTMa.  udeaa  no 
such  fataaa  aaaoeiatiaa  ia  ae  ragiatend. 
This  role  would  be  one  of  tibe  ki^ 
provisions  aaoaaaary  to  aetaUiah  a 
regulaloiy  atnaclure  lor  LlMa  anl  their 
APs  similar  to  dwt  far  odMr  rsi^alraata 
under  dia  Aot  which  ia  dirad 
supervision  by  a  OSRO  iiadar 
Cowmiaakin  oversight  Undar  currant 
conditions,  the  Coamiaaion  anticqiatas 
diat  NFA  woald  have  dia  diract 
soperviaaty  wwponsibility  for  LlMs. 
althou^  It  is  ooooeivaUa  that  ano^ 


of  oaiilract.|i|r.oi«toKl  chufn  ia  llw  prafil  and 
IommImIiiUm.  Mmm  Md  IMPC  woald.  of  oomtm. 

MMyUoMfiHiliiii^  jasliihylhtC 

wMh  iMpMl  to  Bide  sua.  I 


mac  wM  \m  raqaind  to  Im  in  Ml  oonpliMoe  wUh 
Kidt  aiJS  wdwH  1k»  twtmfUmm  an  no  kmgai 


•  •  Aa  to  titt  MM  of  Ik*  prapMMl  MMidiwiU  to 
part  S  and  oHmt  raiaraoMa  to  appHcatiow  for  LTM 
or  ARof  ■■  tm  rasialraMaa.  ttieic  woald  l>e  a 
to  iVA  te  Rala  SI  JS.  Tlia 
•t  dda  ia  apareynato 

involvad.  u  to  Iha  mm  of  raal*tratioB.  and  Iha  daU 
•irauld  be  oanliaHaad  and  OMtotoinad  with  a  ringle 
cualodian.  avan  if  wallipii  aatf-ragntotorjr 
organizaltoaa  far  Ika  toaMaa*  lia^aaw  ara 


fbtnraa  aaaodatian  canki  baragleh  lail 
widi  a  broad  aalf-ragulatoiy  mandata 
over  dM  feturaa  industry  or  one  whkh  is 
limited  on^  to  the  leven^e  buainesa. 

aDSROPIan 

The  Coamiaakn  alao  proposes  to  add 
a  new  Rale  31.26.  udrich  wottki  be  a 
comtferpart  to  Rale  1.52  (17  CFR  1.52 
(IMS))  IhM  is  appttcable  to  PCMs  and 
IBs.  The  aaoat  fanportant  provision  of 
Rule  31.28  woaM  require  each  self- 
regulatory  organization  with  member 
LTMa  to  adopt  and  enforce  rulea 
praacribing  minimam  finandaL  cover, 
aegregatien  and  aales  practice,  and 
raiatad  reporting  requirements  for  its 
mandier  LTMa,  Tlwae  self-regidatofy 
oiganiaatfon  roqoirements  would  have 
to  ha  the  aaaseas,  or  mora  stringent 
than.  Iha  ralaa  aat  forth  in  Part  31.  Hds 
propoaed  raw.  taken  together  widi 
pn^ioaed  Rule  31JZ7.  farm*  the  basia  for 
the  aeif'raguiatoty  structure  of  LTms 
under  Commission  oversight 

The  aales  practice  requirements  of  the 
self-fegulatoiy  mganizatioo  woidd  be 
required  to  enoonposs  several  of  Aa 
Part  31nde8: 3L3  (general  antifraud); 
31.1D  (rapurchaae  and  resale  of  leverage 
contract!  by  LTMs):  31.11  (diadoaura 
and  oenfinnation  atatements):  31.14 
(raoorOaqdng):  31.15  (porduiaa-ond- 
sale  and  nmraUy  statements  to  leverage 
cuatoasers);  3L17  (records  of  levnnge 
tranaactiona):  31.18  (margin  cafls):  31.19 
(unlawfal  representations);  31.20 
(prohlbittooa  of  guaranteea  against  los^ 
and  81.23  (Baited  liiiit  to  leadnd  first 
leverage  Gonttact).  AH  (rf  those  Part  31 
ndas  wnM  raasatotindiangpd.  «xo^ 
for  raloSLll.  aa  noted  above.  "Aa  sdf- 
reguhAoiy  organization  woidd  ba 
expected  to  assure  diat  aU  LTM  oral 
adidtatiooa  and  pranotiaani  matorial 
adequately  diadoae  die  risks  involved 
with  reqiect  to  leverage  contracta. 

The  aelf-regulatory  organizations 
would  be  allowed  to  aet  dieir  own  fiees 
for  conducting  finandal  and  sales 
pracSoa  mditB,  and  die  Gommtesion 
proposee  to  delete  ito  sdwdde  dT  fees 
for  audits  of  LTMa  set  forth  in  Appendix 
BtoPartSl. 

Rule  31.28  tvould  provide  far  a 
situation  where  there  is  more  dian  one 
sdf-regulatoiy  organization  fat  LTMs.  If 
such  a  situation  ariaaa.  which  the 
Commiaaion  doea  not  preseady  foreaae. 
the  self-regulatory  organizations  codd 
develop  a  joint  auditing  arrangement  to 
provide  for  a  OSRO  to  conduct  the 
auditing  and  monitoring  for  compliance 
with  minimiMB  finandaL  cover, 
segregation  and  sales  practice,  ^ui 
related  reporting  requireraenta.  These 
provisiona  an  alw  modelied  on  dMiaa  ia 


Rula  1.52  appltoabla  to  D8RO  plans  for 
FGMsandfflB. 

p.  Arbitration 

TW  dtird  new  rale  wUch  dM 
CommiMton  is  proposing  would  be  Rule 
31.29.  The  rale  wodd  require  each  self- 
regulatory  ofganisation  with  saamber 
LTMa  to  provida  an  arbitration  or  other 
diipnte  aettlament  prooadura  conaiatent 
widi  the  atandtfds  set  forth  in  Part  180 
of  the  Commiaaon's  rules. 

m.  Related  Matters 

1.  Paperwork  Reduction  Work 

The  Paperwork  Reduction  Act  of  1980 
(TRA"),  44  U.S.C  3501  et  geq.  (1982). 
imposes  certain  requiremente  on  fedierd 
agendea.  induding  the  Commission,  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  infdlmatioa 
as  defined  by  the  PRA.  In  ooagfdianoe 
with  the  PRA.  the  Commisskm  has 
submitted  these  propoaed  rule 
amendments,  and  thev  associated 
information  collection  requirements,  to 
the  Office  of  Management  and  Budget 
("OMB").  This  infbnnation  coQection 
conteins  an  average  response  burden  of 
49  houre  by  24  respondents  for  a  totd  of 
9J2XU0O  btutlen  hours.  The  frequency  of 
response  would  be  daily,  weekly, 
quarterly  and  nmmaHy. 

Persons  wishing  to  oomment  on  me 
information  winch  would  be  required  by 
dieae  propoaad  rule  ■"—■wiMunta  ahould 
contact  Gaiy  Waxman.  Office  of 
Management  and  Budget  Paperwork 
Redn^ion  ftt^ect  (3038-^0IB8)  Room 
3228.  NBOB.  Wadiingtan.  DC  28608. 
f20Z)  389-9918.  Coptea  of  die  information 
ceBBCuOH  anomaaian  lo  uiwd  are 
availaMe  from  |oaeph  G.  Sdazar.  CFTC 
deerance  onoer,  2083  K  Street  NW.. 
Washington.  OC  20681.  (202)  254-0735. 

Z  Bitguhaorj  FlenMiiUfy  Act 

The  Regulatory  Flexibility  Act 
(*1tFA").  5  U.SXI  mietaeq.  (1982). 
requirea  that  agencies,  in  proposing 
rutes.  coosidCT  the  impact  of  those  rules 
on  small  businesses.  The  nile 
amendinento  being  propoaed  herein 
would  affed  LTMs.  The  Commission 
haa  previonsly  detarminad  that  urith 
resped  to  FCMs.  baaad  upon  the 
fidudaty  nature  of  FCM/custo 
relationahipa.  aa  wdl  as  the 
requireaaents  diat  FCMs  meet  i 
financial  requirements,  FCMs  should  be 
exduded  from  the  definition  of  a  small 
entity."  Since  LTMs  have  a  aomewhat 
similar  relationship  with  their  customers 
as  do  FCMs.  and  since  LTMs  have  a 
higher  minimum  financial  requirement 
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than  FCMs.  LTMs  should  blMwke  b« 
•xchidad  firom  the  dtflnitioB  of  a  unall 
tntity.  Tharafora,  pursuant  to  Mctioo 
3(a)  of  tha  RFA.  6  U.&C  a06(b).  tba 
Qiaiiman  cartinaa  that  thaaa  propoaad 
nila  amandmantfl  will  not  bava  a 
atoiiftcant  acooootic  iapact  on  a 
•ubatantlal  luunbar  of  Miall  antltiaa. 
Nonathalaaa.  tha  CoaiiBiaak» 
apadflcally  raquaats  ooounant  on  tha 
impact  thMa  propoaad  rula  amandmanta 
may  hava  on  amall  antitlaa. 

Uat  of  Oabjacta 

IJCFRPartt 

Raporting  and  lacofdkaapint 
raquimnanta. 

17CFRPqH9 

Reporting  and  recordkaapiog 
raquiramanta,  Ragistratkm. 

17CFRPart91 

Cold.  Silver.  Reperttng  and 
raoordkaaptng  raquliananta,  Lavwafa 
Iranaactiona. 

S7CPRParit48 

PVaadom  of  infomatioa.  Coauaiaaioa 
racorda. 

17  CFR  Fart  147 

Sonahlna  Act  CommisalOB  raoofda. 

in  conaklaratioa  of  tha  fof  agoing  and 
puraoant  to  tha  authority  nrr^ainrrf  ta 
aacttooa  tajS)  and  It  oftha  Ti— an  iHtj 
Bxchai^  Act  aa  amandad.  7  DAC 
Uaffl  aad  n  (199>|.  m  v^mrkdbf 
Fab.  L  Na  «9-6n.  190  8M.  MM  (lUt). 
anp  BafMMn  10  DM  aanoniy 
ia  S^C  Mi  and S»^aM 
voaMpiaaloB  bataoy  pfopoaaa  to  i 
Ckaptor  I  af  TItfa  17  ardbtCodaof 


lafTltfaiyaf 
faiblatoiaaa 
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1*  Tna  awwioritpf  cftaUan  fof  ttvi  1 
ooBtfamaa  to  raad  aa  fttOowa: 

AaftaMir:  lectfaM  HaND.  «.«k4k  «a.4d. 

4e.  4C  4»  4L  4L  4k.  4ak  ail  «ak  lb  la.  Ifa)^  KH 
*^  as.  &  a*,  as.  u.  14 17,  aad  It  af  *a 
CssHMdMy  Bxflha^p  Aat  y  U&C  H  to.  1 4 
ts.  ih^  a^  ML  to. «  %  «i  at  i|»  *.  A  ito. 
to.  a»  r.  7a.  4  A  u.  ua.  lis.  ito.  tta-i  m 
mHaaAM. 

A  laollea  14  Ja  propaaadtoba 

aBMBaa«by  laviaiug  paratnpa  (11}  lo 
road  aa  foUowa: 


otyoMtaatfaix  Ite  lam 

(DA 
wMaka 


an  iatrodadng  brokar  or  a  lavaraga 
tranaaction  marchaat  is  a  awban  or 

(2)  if  a  futuraa  coawniaaton  ■arcbant 
or  an  introdudag  brokar  ia  a  BMnbar  of 
mora  than  ooa  salf-ragulatory 
organisatioo  and  such  futures 
ooauaiaaion  merchant  or  iatrodocina 
brokar  is  tha  sublact  of  an  approved 
plan  andar  91-52.  then  a  salf-regulatorv 
organisatioa  dalagatad  tba  raaponaibiUty 
by  such  a  plan  for  monitoring  and 
auditing  such  futurae  rommiesion 
merchant  or  introducing  brokar  for 
oompllanoe  with  the  minimnm  financial 
and  related  reporting  rsquireaeots  of 
the  self-regulatory  oryaniiations  of 
which  the  nituree  commiseioo  merchant 
or  introducing  broker  is  a  member,  and 
for  receiving  the  financial  reports 
neoeasitatea  by  such  minimiun  financial 
and  related  reporting  requirements  from 
such  futures  coounissioo  merchant  or 
introducing  broker  or 

(3)  If  8  leverege  transactioo  merchant 
ia  a  member  of  more  than  one  self- 
ragulatory  organization  and  such 
hvafaga  transaction  merchant  is  the 
sub|ect  of  an  apiffoved  plan  under 

931 J9  of  this  chapter,  then  a  self- 
regtdatory  organlxatioo  delegated  tha 
responaibiUty  by  aodi  a  plan  for 
oionitoriag  aind  aoditidg  aocfa  leverage 
tranaaction  merchant  for  waapbaaca 
with  tha  tjaiimn**  financial,  cover. 
segiegation  and  salae  practloa,  and 
lelatail  lapiafliig  lanwhawiaals  nf  tha 
aaW  lagalatory  inganiiatliim  of  addcb 
tba  Mvarata  tranaacttaB  maraMot  ia  a 


,  apd  for  raoalvtag  the  laporti 
1  by  sacb  ininlmnai  finap^l. 
covar.  sagMHtkin  and  aalaa  pvacdciai, 


4.  Saedoa  U  la  propoaad  torbt 
aa  nUoapa.  ..-.■.;. 


lU  MatokaflaaplMMMitlvlit 
MtoMaAaaMtotaaci 
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Jc)TbaNatfcaidP>rtBraaAaaadatten 
II  ButUy  uN  ragtatraat  oalha 
hi  tba  oaaa  oi  aa  appocaal  for 


If 

^_^  tha 
Act  If  aa  appHcanl  far  M||patraKlfla  aa  aa 
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license  in  accordance  with  93.40  of  this 
part  tha  National  Futures  Association 
may  notify  the  sponsor  only  that  a 
temporary  lioeose  has  been  granted. 

B.  Section  34  io  propoeed  to  be 
amended  by  reviaing  paragraph  (a)  to 
read  as  follows: 


ia4 


\  tofm  aff 


(a)  Amount  offeet—Fhor  brokers. 
Bach  application  for  registretioo.  or  for 
renewal  thereof,  es  e  floor  broker  must 
be  aoooopanied  by  a  fee  of  925. 
•       •       •       •       • 

6.  Section  9.17  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)  to  reed  as  follows:  |  3.17  Registration 
of  leverage  transaction  merchants. 

(a)  Initial  regiatrotion.  (1)  Application 
for  initial  registration  as  s  leverage 
transaction  merchant  must  be  on  Form 
7-K  completed  and  Rled  with  the 
National  Ftatares  Association  in 
accordance  with  the  inatruetioos  thereto 
and  tha  provlaiona  of  1 31.13  of  this 
chapter. 

(2)  Bach  Form  7-R  tiled  in  aocordanoa 
with  dM  reqnireaMnts  of  peragraph 
(aXl)  of  dda  section  most  be 
•OMBpaniad  by  a  Form  t-R*  oonipnted 
fai  aooardanoa  with  dM  iastrucliooe 
I  aaacatod  by  each  aataral 
I  who  ia  a  prfac^Ml  of  tha 
ypUcantsdud  mast  be  aocompaniad  by 
tna  flaysiprhila  of  niat  piiauipal  oa  a ,. 

la      ■  ■  ^^Mj    -■---*  •■■■■■■■I  lia  il  W^  ll,  a 

napotpnni  cam  provinaii  oy  Dia 
Natkma)  FMaraa  Atobdallaa  for  that 

pUipmS*  TDV  pVwvHiQIv^  VH  IBW 

panpapbfaXDdtw^  vrfjr  «P  Wj;  V  '; 

)bo  baa  a  Gtoiaflft  R^  9-lk  or 

tMaaBiaaddir    -  - 


-  \  r  i 
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f  .  : 
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laaai 

tto4 
1a>af  ddt  aadtoa  BMMt  Oa  with  dM 
Natfaaal  PMMaa  Aaaedation  a  Porm  7> 
n,  iiita^liUil hi  oniiiiilinrit  il1ti  iTii 
toatrattiOBa  laoaato^  aaaaaBy  aa  a  date 
•pacBiaa  ay  laa  rsaiioaai  ravaraa 
AaaodatleB.  na  faflan  to  ffla  Iba  I 
7HI  aniaai  laaiir  aoya  naoanag  oaca 
dato  obaB  ba  daaawd  to  bt  a  tuam  far- 
wididnwal  froto  laglatiatliwi  Oa  il .'  ^ 
laasi  nni^  oaya  wnnaaaoiioai  aao 
following  aocbactioB.  if  any,  deemed  to 
be  aaoaaaaiy  by  dw  Coamlaaiaa  or  the 
I  AaaofiathjB.  tha 

laMygraat 
na  toqaaai  ■t.wHaanwattoOtot' 
ragietratiaa.)  <-  :'>••..•■■'!■■■■:/■;■•■< 

7.  Batttod  a.t91e  prapdaad  toba 

(cKS). 


■■«  r. 


(cH4).  (dMl).  (dXS).  (dX4)  and  (dXS)  to 
read  as  fbUowK 


(c)  *  *  • 

(3)  Badi  Form  t-R  filed  in  accordance 
with  the  requirements  of  paragrai^  (c) 
of  this  section  must  be  accompanied  by 
the  fhigerprints  of  die  applicant  on  a 
fingeiprint  card  provided  for  that 
purpoae  by  the  National  Futures 
Association. 

(4)  When  die  National  FMures 
AModation  determines  that  an 
applicant  for  registration  as  an 
associated  person  is  not  unfit  for  sudi 
registration,  it  will  provide  notificatioo 
in  writing  to  the  sponsor  which  has 
made  the  certifications  required  by 
paragraph  (cXl)  of  this  section  that  the 
applteant's  registration  as  an  associated 
parson  is  jrantad  contingent  upon  the 
sponsor  l^ing  or  otherwise  employing 
the  applicant  as  such  within  tfatoty  days. 

(d)  Spacial  temponuy  Jkxnsing  ana 
ngi$tmtionpeooedun§  for  certain 
persona— (1)  Regietration  tennincOed 
within  the  pnoidiMBixtyday».EKoepi 
aaotbarwlaa  provioad  fai  paragrapha 
(dN4)aad(Qofdd8( 
whose  legMratioa  aa  at  aaaodaied 
person  ia  aaiy  capacity  \ 


aMa 

wdi 

aollodwoaiweMyafaB 


to 


of  a  Rxm  A-B.  ciptophitsl  to . 
na  Bwnaonaaa 
.  nafoiOb  ppaoB  lactodto  apiMMa 

certifioattaasstodqg:,^;        .;,.:    lI 

l3)llegi$tiatioii9tiUiaeffKf  Rucapt 
aa  provided  for  ia  pari«npba  (dX4)  and 
(f)  of  tfala  aacdoa.  any  paiaon  whoee 
rqgistratioB  aa  an  aaeodatod  person  to 
any  capadty  ia  atill  to  effsct  and 
becoBM*  aaaodatad  with  a  sponaorlng 
leverage  tranaartinn  men  bant  wlB  ba 
tagletarad  aaan  aaaodatad  paraoa  of 
auch  spadsor  apon  BMiUng  by  that 
apoaaor  to  toe  Natloaal  PMurae 
ApaopiaUoa  of  a  Fbim  t-H  ooavletodta 
.  aoootdaboa  with  dw  iaatracdaaa 
tharpto^  .contalaing  tba  writtea- ' 
certifioatioeaiaqtriBBd  by  paragraph: -7  f 
(4q(1)ofdd8  8action. 

(4)  An  appbcaal  will  not  be  tegistarad ' 
or  jraaled  a  taaqiorary  Uoensa  upon 
maiUng  of  a  property  ooatpletadPonB  t^ 
R  pursuant  to  parai^apb  ^  of  diis 
section  aBdaaaaaoawitoisacooiapafiied 
by  dM  fit^atprtoto  of  dto  appUcaat  «p,a 
fingerprint  ciid  provided  by  Um  ' 
National  Ftaturaa  AaapdaHon  flordMl 
purpoae,  and  a^^applaaMntd  SpOnaor 


Certification  StateaMnt  signed  by  the 
new  spooaor  if  the  apfrficuifs  prior 
redstration  as  an  aaaodated  person  wes 
subfect  to  conditions  or  restrictions. 
{Si  A  temporary  license  granted  in 
accordance  with  paragraph  (d)  of  this 
section  wfll  terminate  five  days  after 
service  iqmn  the  appUont  of  a  notice  by 
the  National  FOtures  Assedation  dmt 
such  person  may  be  foond  sub|ect  to  a 
statutory  disqtialification  firom 
registration. 


I3L20   [AMMnded] 

8.  Section  340  is  proposed  to  be 
amended  by  removing  and  reaerving 
paragraph  (dX2). 

9.  SedioD  S41  is  proposed  to  be 
amended  by  revising  paragraph  (aXl)  to 
read  as  follows  ((a)  totnHtodory  test  is 
republished): 


(a^  Any  pereoa  who  is  required  by  this 
part  to  aoOBit  a  fingerprint  card  may 
file,  or  caasis  to  be  filed,  to  lieu  of  socb 
card: 

(1)  A  JBgiblai  aocante  and  ooaqilete 
pbotooofQ^  of  a  fingerprint  card  wbicb 
lua  baea  sobmittad  to  dM  Federal 
Bareau  of  toveetigatioa  far  idantificadon 
and  apiMopctete  proressing  and  <rf  each 
report  laoord.  and  nototioa  aMde 
avaflaUabyteFlsdatalBtoaaiior   ' 
nvam^gaiHa  win  napaci  to  nat 
'finpnatoleatdtfi 
and  praoBiaiag  I 

tpalipfBCtor^%  dM  Vadoral  Baraaa  of 
hwaaHtaltto  apt  toott  daa  ainety  days 
priof  It  dn  fllh«  wtdi  dw  Natfonal 

Fbiiinto  Asiodalion  of  the  photooppy:  or 

•  .*■■■'•       •       • 

la  SacttoB  >41  ia  propoeed  to  ba 
ameadad  by  iwisiBg  parayapb  (cXD 
totrodudoiy  text  aad  [ttH^  to  read  as 
fbUowK 


ftJt 


tote 


(cXl)  After  dM  filing  of  a  Form  9-R  or 
a  Form  3-R  fay  or  oa  behalf  of  aay 
person  for  the  porpoee  of  peradtting  d^t 
person  to  ba  an  aaaodated  panol|  of  a 
ftitwrti  nffiiHaitffain  laatf  hanl. 
conimodi^  tradiog  adviaor.  ootomodity 
pool  opaisator.  introdadag  broker,  ora 
..  leverege  tranaaction  aMtdmnt  Aat 
fiitures  qpimnission  merdwnt 
commodity  trading  adviaor.  commodity 
poQl.opeiator.  totrododng  broker  or 
ietniniga  tifiaaction  DMi^aat  must 
withto  tiwanliridaya  after  the  oocorrenoe 
of  ^t{w:a|  dto  fcUowtogt  file  a  nodoa  , 
dMTQpfapllb^Nattoaal futures  :.■•■. 
Aasodadop  todieadag:.  >v. :  ■.  r-:>iv.,  ?: 


(2)  Each  person  registered  es.  or 
api^ring  for  registration  as.  a  futures 
commission  merchant  coDunodity 
trading  advisor,  commodity  pool 
operator,  totrododng  broker  or  leverage 
transaction  merchant  most  within 
twenty  dajrs  after  the  termination  of  the 
affiliation  of  a  principal  widi  dM 
registrant  or  applicant  file  a  notice 
thereof  with  the  National  Futures 
Association. 

11.  Secdoo  342  is  proposed  to  be 
amended  by  revising  paragra|riis  (b).  (c). 
(dX2).  (dXS).  (e).  (f)  and  (h)  to  read  as 
foUows: 


fS42 


(b)  Application  for  a  new  ragiatration 
required  under  paragraph  (a)  of  this 
section  nmst  be  on  Form  7-R.  completed 
and  filed  with  the  National  POtnres 
Association  to  accordance  widi  tlM 
instructions  tbereta 

(c)  Notwidtttanding  any  other 
provision  of  dds  part  each  Form  7-R 
filed  to  aocordanpe  widi  perayaph  (b) 
of  this  section  asaal  be  accoeqpaaied  by 
a  Form  9-R.  coaipieted  to  accordance 
widi  dM  tostractioas  diereto  end 
executed  by  each  aataral  persoa  who  is 
a  priadpal  of  the  regislrant  and  who 

.wta  tet  bated  oa  llwi  lagietieal's  iaiti^ 


apiiKeattealarxffiatatiaa  or  aqr 


^ ^ fay  tha  fingmiahits  fMbat 

pmicqNuan  a  Bagatpnaiatio  praaMtoB. 
by  dM  iNattoadl  fttafaa  AaaoctodoB  for 
thatpotpoaa. 
(d)'** 

(2)  Notificatioa  by  dM  Nattond 
Ftetnrea  Aaaodation  of  the  grenting  of 
the  new  registration;  or 

(3)  Five  dteys  after  aervice  upon  the 
re^atrant  of  a  notioe  by  dM  National 
Futures  Asaodation  that  the  registrant 
Buy  be  foaad  eabfed  to  a  statatory 
disqualification  from  regtotratioa. 

(eXl)  Except  where  a  registrant 
choosee  to  fite  an  appbcatioa  pursuant 
.  to  pamraph  (d)  of  diis  sectioa.  if 
applicdbla.  to  tte  event  of  a  chanfs  «s 
deecribedia  para^pbs  (aJW  or  (aXt) 
of  thia  aediaa.  a  aaw  regialratton  will 
not  be  reqaimd  if  the  registrant  anbadte 
a  writtea  notioe  on  Fbrm  3-R  to  the 
National  Futinaa  Aasodation  prior  to 
dw  date  of  such  change  m  ooolTol  (and 
auch  ctomge  does  not  occur  until  the 
registrant  reoeivef  writtea  approval 
from  dM  National  Futures  Association) 
and  indudsi  widi  atich  BodoT  a  Form 
t-H  completedto  accordance  widi  dM^ 
instructions  dierato  and  ewseated  by 
each  aatural^  person  who  ^willf 
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ftrincipal  of  iIm  ragtotrant  Th*  Pom  a-R 
or  mmch  Mch  IndividiMl  nust  be 
■ccompanied  by  Um  BofsiprinU  of  that 
individual  on  •  fbifaffprifil  card  pravkiad 
for  (luit  purpoM  by  Iba  Natlooal  Puturu 
AMociation:  Providtd.  howmvr.  That  a 
flnaerprlnt  card  naad  not  ba  provldad 
under  Ihii  paragraph  for  any  individual 
who  currently  ia  regiatered  with  the 
CommiMion  aa  an  aaaocialed  peraon  or 
floor  broker,  or  ia  a  principal  of  a 
Commiaaion  registrant  from  whom  the 
filings  required  by  this  part  have  been 
made. 

(2)  No  parson  who  submits  written 
notification  In  accordance  with  the 
provlslona  of  paragraph  (e)(1)  of  this 
section  may  bacooM  a  principal  of  such 
registrant  until  that  re^trant  receives  a 
written  confirmation  from  the  National 
Futures  Association  that  such  affiliation 
has  been  approved 

(f)  All  documents  submitted  pursuant 
to  this  section  shall  be  nied  with  the 
National  Futures  Association. 


(h)  Except  as  olharwiaa  provided  in 
this  section,  within  twenty  daya  after 
any  natural  person  becomes  a  principal 
of  an  applicant  or  regiatrant  subsequent 
to  the  filing  of  a  Pom  7-R  in  accordance 
with  the  requirements  set  forth  in 
II  3.10(a).  a.l3(a).  3.14(a).  3.15(s).  or 
3.17(a)  of  this  part  the  applicant  or 
rpgistranl  must  file  a  Form  8-R  with  the 
National  Futurea  Aaaocialkm.  The  Form 
S-R  must  be  completed  by  such 
prinicpal  in  accordance  with  the 
inalruciiona  (hereto  and  must  be 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
for  that  purpose  by  the  National  Futures 
Association.  This  filing  need  not  be 
made  for  any  such  prinicpal  who  has  a 
current  Form  8-R  or  Form  04  on  file  with 
the  Commission  or  the  National  Futures 
Association:  Provided.  That  within 
twenty  days  the  spplicant  or  registrant 
must  notify  the  National  Futures 
Association  of  the  name  of  such  added 

principal  on  Form  3-R. 

•        •        •        •        • 

12.  Section  343  is  propoead  to  ba 
amended  by  revising  paragraphs  (b) 
inlroduclory  text.  (e).  and  (0 
introductory  text  to  reed  as  follows: 

«         •        •        •        • 

(b)  A  request  for  withdrawal  Ikon 
registration  under  thia  section  must  be 
made  on  a  Form  7-W  completed  and 
filed  with  the  National  Futures 
Association  in  accordance  with  tha 
instructions  thereto.  The  request  for 
withdrawal  muat  be  made  by  the  sole 
proprietor  if  the  registrant  ia  a  sole 
proprietorship,  by  a  gsnaral  partner  If  a 


partnership,  or  by  the  preaident  or  chief 
executive  officer  if  a  corporatioo.  and 
must  specify: 
•        •        *        •        • 

(e)  A  request  for  withdrawal  from 
registration  ss  s  futures  commission 
merchant.  Introducing  broker, 
commodity  trading  edvisor.  commodity 
pool  operator  or  leverage  transaction 
merchant  must  be  sent  to  the  Nstional 
Futures  Association,  Registration  Office, 
200  West  Madison  Street.  Chicago, 
Illinois  00600  and  a  copy  of  such  request 
must  be  sent  by  the  registrant,  and  by 
the  National  Futures  Association  within 
three  business  days  of  the  receipt  of 
such  withdrawal  request  to  the 
Commodity  Futures  Trading 
Commission.  Division  of  Trading  and 
Markets.  Registration  Unit.  2033  K 
Street  NW..  Washington.  IX:  20681. 
Within  three  business  days  of  any 
determination  by  the  National  Futuree 
Association  under  ||  3.10(d).  3.13(c). 
3.14(c).  3.15(c)  or  3.17(c)  of  this  part  to 
traat  the  (ailura  by  a  r^strant  to  file  an 
annual  Form  7-R  as  s  request  for 
withdrawal,  the  National  Futures 
Association  shall  send  the  Commission 
notice  of  that  determinatioo. 

(f)  Except  as  otherwise  provided  in 
li  3.ia(dk  3.13(c).  3.14(c).  3.15(c)  and 
3.17(c)  of  this  chapter,  a  request  for 
withdrawal  from  registration  will 
become  effective  on  the  thirtieth  day 
after  receipt  of  such  request  by  the 
National  Futures  Association,  or  earlier 
upon  written  notice  from  the  National 
Futures  Association  (with  the  written 
concurrence  of  the  Commission)  of  the 
granting  of  such  request,  unless  prior  to 
the  effective  dale: 


§SL4a 


13.  Section  3.40  is  proposed  to  be 
emended  by  revising  the  introductory 
paragraph  and  paragraph  (b)  to  read  as 
follows: 

13.40 

irass 

Notwithstanding  any  other  provision 
of  these  regulations  and  pursuant  to  the 
terms  snd  conditions  of  this  subpart,  the 
National  Futures  Association  may  grant 
a  temporary  license  to  any  applicant  for 
registration  as  an  associated  person 
upon  the  contemporaneous  filing  with 
the  National  Futures  Association  of: 


(b)  The  fingerprints  of  the  spplicant 
on  s  fingeiprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose:  and  .     , 


(b)-  *  • 

(1)  A  delamination  by  the  National 
Futures  Association  that  the  applicant  is 
qualified  for  registration  as  an 
associated  person;  or 


PARTSI-LEVCfUQE 
TRANSACTIONS 

15.  The  authority  citation  for  I*art  31 
continues  to  read  as  follows: 

Authority:  7  U.&C  12a  and  23. 
otherwiae  notad. 


131.1    If 

10.  Section  31.1  is  proposed  to  be 
removed  and  reserved. 


14.  Section  S.43  Is 

amended  by  revising 
read  aa  follows: 


lobe 
(b)(1)  to 


|9ia  fmmoviisndrssaivsdl 

17.  Section  31^  is  proposed  to  be 
removM)  and  reserved. 

18.  Section  31.4  is  proposed  to  ba 
amended  by  raviatng  paragraph  (g)  to 
read  as  follows: 

131.4    OeffnMonn. 

•        •        •        •        • 

(g)  "Leverage  commodity"  means  a 
commodity  (gold  bullion,  silver  bullion, 
bulk  gold  coins,  bulk  silver  coins,  or 
platinum)  which  ia  the  subiect  of  a 
leverage  contract  offered  for  purchase  or 
sale,  or  purchssed  or  sold,  by  a 
particular  leverage  transaction 
merchant  the  value  of  which  is  reflected 
in  a  widely  accepted  and  broadly 
disseminated  commercial  or  retail  cash 
price  series  for  cash  market 
transactions,  which  price  seriea 
reasonably  reflects  the  price  for  the 
leverage  commodity  which  the  customer 
can  except  to  pay  or  receive  in  normal 
commercial  or  retail  market  channels, 
including,  if  applicable,  specified 
premiums  or  discounts;  each  leverage 
commodity  is  defined  by  reference  to 
the  following  distinguishing 
characteristics: 

(1)  The  nomiml  size,  composition  and 
tolerable  ranges  of  the  delivery  pack  or 
the  actual  size,  composition  aiul 
tolerable  range  of  the  component  of  the 
delivery  pack: 

(2)  Minimum  guaranteed  quality, 
deliverable  countries  of  origin, 
deliverable  markings  or  imprints,  and 
deliverable  refinera  or  mintr. 

(3)  The  method  of  pricing:  and 

(4)  The  delivery  specifications  or 
alternatives  inducing  type  and  location 
of  delivery  facilities,  packaging, 
transportation,  registration  and 
ssaodated  costs. 


19.  Section  31.5  is  proposed  to  be 
amended  by  revising  paragraph  (a) 
introductory  text  and  paragraph  (b).  by 
removing  paragraphs  (c),  (d).  (e).  and  (g), 
by  adding  a  new  paragraph  (c)  and  by 
redesignating  paragraph  (f)  as  paragraph 
(d)  to  read  as  fcrflows: 


I  SIS 

(a)  On  and  after  April  13, 1004,  it  shall 
be  unlawful  for  any  person: 

*        •        •        •        • 

(b)  On  and  after  April  13. 1964,  it  shall 
be  unlawful  for  any  leverage  transaction 
merchant  to  permit  any  natural  person 
to  become  or  remain  associated  with  it 
as  a  partner.  oHicer  or  employee  (or  in 
any  similar  status  or  position  involving 
similar  functions)  in  any  capacity  which 
involves  tbe  offering  to  enter  into,  the 
entry  into,  or  the  conformation  of  the 
execution  of  a  leverage  contract  with  a 
leverage  customer,  or  the  solicitation  or 
acceptance  of  a  leverage  customer's 
order  (other  than  in  a  clerical  capacity) 
for  a  leverage  c(Hitract.  or  the 
supervision  of  any  person  or  persons  so 
engaged,  if  tbe  leverage  transaction 
merchant  knew  or  should  have  known 
that  the  person  was  not  registered  with 
the  Commission  in  accordance  with 

S  3.18  of  this  chapter  or  that  the  person's 
registration  had  expired,  been 
suspended  (and  the  period  of  suspension 
had  not  expired)  or  been  revoked 

(c)  On  and  after  November  la  1986.  it 
shall  be  unlawful  for  any  peraon  to  offer 
to  enter  into,  enter  into  or  confirm  the 
execution  of  a  leverage  contract  to  or 
with  a  leverage  customer,  or  to  solicit  or 
accept  a  leverage  customer's  order  for  a 
leverage  contract,  or  to  accept  any 
leverage  customer  funds  from  a  leverage 
customer  to  enter  into  or  maintain  a 
leverage  contract,  unless  the  leverage 
commodity  which  is  the  subject  of  the 
leverage  contract  has  been  registered 
with  the  Commission  in  accordance  with 
I  31.6  and  involves  silver  bullion,  gold 
bullion,  bulk  silver  coins,  bulk  gold 
coins,  or  platinum.  This  paragraph  shall 
not  affect  any  rights  or  obligations 
arising  out  of  any  leverage  contract 
involving  any  other  leverage  commodity 
that  was  entered  into,  or  the  execution 
of  which  was  confirmed  before 
November  la  1900. 

***** 

20.  Section  31.6  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1). 
(a)(4]  and  (a)(5).  by  adding  a  new 
paragraph  (a)(6)  and  by  revising 
paragraph  (b)(1)  to  read  as  foDows: 

§31.0 


(1)  The  person  requesting  registratioo 
of  a  leverage  commodity  is  a  registered 
leverage  transaction  merchant 

(4)  The  coounodity  can  be  readily 
purdiased  or  sold  in  normal  commercial 
or  retail  channels  by  leverage  customen 
making  or  taking  delivery  on  a  leverage 
contract: 

(5)  Tbe  terms  and  conditions  of  the 
leverage  contracts  based  on  the  leverage 
commodity  are  consistent  with  the  Act 
and  the  regulations  thereunder,  and  are 
not  contrary  to  the  public  interest  and 

(6)  The  terms  and  conditions  of  the 
leverage  contracts  based  on  the  leverage 
commodity  do  not  include  substantial 
characteristics  of  other  interests,  such  as 
options,  certificates  of  deposit,  or  other 
regulated  instruments. 

(b)  *  *  • 

(1)  Provide  evidence  that  the  person 
applying  for  registration  of  the  leverage 
commodity  is  registered  or  has  appUed 
to  the  National  Futures  Association  for 
registration  as  a  leverage  transaction 

merchant 

«        *        •        •        • 

21.  Section  31.7  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 


(a)* 


§  3t7    Msintsnanc*  of  minimum  financial 
cover  ana  saflraoaMon  rs^nirsments  l>y 
leveraf  trans  action  mrchanta. 

•        *        *         *        * 

(c)  The  requirements  of  §  §  1.12(c). 
1.12(d),  112(e)  and  112(g)  <A  diis  chapter 
shall  apply  to  registered  leverage 
transaction  merdiants  and  to  persons 
who  have  applied  for  registraticMi  as 
leverage  transacbon  merchants,  as  if  in 
those  paragraphs  the  tern  "leverage 
transaction  merchant  or  appbcaut 
therefor"  were  substituted  for  the  phrase 
"applicant  or  registrant." 

22.  Section  31.8  is  proposed  to  be 
amended  by  revising  paragraph 
(a)(2)(ti).  by  redesignating  paragraphs 
(a)(2Hii.MA)  and  (a)  (2){iu)(B)  as 
paragraphs  (a)(2)(v)(A)  and  (aM2MvKB). 
by  adding  new  paragraphs  (a)(2)(iii)  and 
(a)(2)(iv),  and  by  revising  paragraphs  (b) 
and  (e)  to  read  as  follows: 

f3t.S    Cover  Of  leverage  contracts. 

(a)  *  •  * 

(2)  *  *   • 

(ii)  Warehouse  receipts  for  gold 
bullion  in  the  case  of  leverage  contracts 
for  bulk  gold  coins,  bulk  gold  coins  in 
the  case  of  leverage  contracts  for  gold 
bullion,  silver  bullion  in  the  case  (rf 
leverage  contracts  on  bulk  silver  coins, 
bulk  silver  coins  in  the  case  of  leverage 
contracts  on  silver  bullion,  one  type  of 
bulk  gold  coins  for  leverage  contracts 
involving  another  type  of  bulk  g/oid  coins 
on  an  ounce-for-ounce  basis  if  each  type 


of  bulk  gold  coins  used  as  cover  is  the 
subject  of  a  leverage  contract  offered  by 
the  leverage  transaction  merchant 
pursuant  to  registration  under  S  31.6. 
and  one  type  of  bulk  silver  coins  for 
leverage  contracts  involving  another 
type  of  bulk  silver  coins  on  an  oum-e- 
for-ounce  basis  if  each  t>'pe  of  bulk 
silver  coins  used  as  cover  is  the  subject 
of  a  leverage  contract  offered  by  the 
leverage  transaction  merchant  pursuant 
to  registration  under  S  31.6.  which  are 
held  in  commercial  banks  located  in  the 
United  States  or  in  approved  contract 
market  depositories:  Provided.  That  the 
balance  of  the  principal  and  accrued 
interest  on  any  loans  against  such 
warehouse  receipts  does  not  exceed  ~0 
percent  of  the  current  market  value  uf 
the  commodity  for  which  it  represents 
cover. 

(iii)  Purchase,  in  physical  form,  of  the 
leverage  commodi^  subject  to  the 
leverage  contract  or  of  the  same 
alternative  commodities  provided  foi  in 
paragraph  (a)(2}(ii)  of  this  section,  with 
settlement  within  two  business  days 
shall  be  considered  permissible  ccver 
from  the  time  the  purchase  order  is 
confirmed,  even  though  the  leverage 
transaction  merchant  does  not  have 
possession  or  control  of  a  warehouse 
receipt  until  sef'fement-  Provided, 
however.  That  such  purchases  are  not 
made  from  an  affiliated  firm,  and  such 
purchases  at  no  time  constitute  more 
than  19  percent  of  the  amount  of 
physical  comnodities  subject  to  open 
long  leverage  contracts  entered  into 
with  leverage  customers:  .\nd,  provided 
further.  That  the  leverage  transaction 
merchant  maintains,  in  accordance  with 
§  31.14,  detailed  records  of  these 
transactions  which  will  be  subject  tu 
inspection,  copying  and  audit  by  the 
Commission  and  a  designated  self- 
regulatory  organization. 

(iv)  A  long  spot  futures  contract  on  the 
leverage  commodity  subject  to  the 
leverage  contract,  or  of  the  same 
alternative  commodities  provided  for  in 
paragraph  (a)(2)(ii)  of  this  section,  if  the 
leverage  transaction  merchant  has 
stopped  a  delivery  notice  which  is  non- 
transferable with  respect  to  that  futures 
contract  and  has  otherwise  complied 
with  any  procedures,  including  payment 
necessary  for  taking  dehvery.  even 
though  the  leverage  transaction 
merchant  does  not  have  possession  or 
control  of  a  warehouse  receipt  for  two 
business  days:  Provided,  however.  That 
the  amount  of  physical  coaunodilies 
subject  to  such  long  spot  futores 
contracts  at  no  time  constitutes  more 
than  10  percent  of  the  amount  of 
physical  commodities  subject  to  open 
long  leverage  contracts  entered  into 
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with  leverage  customers:  And.  pmvided 
further.  That  ths  Isversgs  transaction 
marchant  maintains,  in  accordance  with 
i  31.14.  detailed  records  of  its  deliveries 
on  futures  contracts,  which  will  be 
subject  to  inspection,  copying  and  audit 
by  the  Commission  and  a  designated 
self-regulatory  organisation. 
•        •        *        •        * 

(b)  Such  Uvarage  transaction 
merchant  must  be  in  oompUanoe  with 
paragraph  (a)  of  this  section  at  all  times 
and  must  be  able  to  demonstrate  such 
compliance  to  the  satisfaction  of  the 
Commission  and/or  the  designated  self- 
regulatory  organiiatloo.  A  leverage 
transaction  merchant  who  Is  not  in 
compliance  with  paragraph  (a)  of  this 
section  or  is  unable  to  demonstrate  such 
compliance  must  laimadiataly  cease 
engaging  In  the  business  of  offering  to 
enter  inta  entering  into,  or  Confirming 
the  execution  of.  any  leverage  contract 
until  such  time  as  the  leverage 
transaction  merchant  is  able  to 
demonstrate  such  oonpUanoe.  Nothing 
in  this  paragraph  (b)  shall  be  construed 
as  preventing  ma  Commisaioo  or  the 
de^gnated  self-regulatory  organisation 
fnm  taking  action  against  a  leverage 
tranaactioo  merchant  for  non- 
oompliaooe  with  any  of  the  provisiaas  of 
this  section. 


(e)  The  requirements  of  paragraphs  (a) 
diroogh  (d)  of  this  section  shall  not  be 
applicable  if  the  leverage  transactiaQ 
merchant  is  s  member  of  a  designated 
self-regulatory  organization  and 
conforms  to  minimum  cover  standards 
and  related  reporting  requirements  set 
by  such  designated  self-regulatory 
organization  in  its  bylaws,  rules, 
regulations  or  resolutions  approved  by 
the  Commission  pursuant  to  Section  19 
of  the  Act  and  i31.2& 

23.  Section  31.9  is  proposed  to  be 
amended  by  revising  paragraphs  (aH2). 
(aM4)  and  (d)  to  read  as  follows: 

(a)  •  •  • 

(2)  The  requirements  of  paragraph  (a) 
of  this  section  shall  not  be  applicable  if 
the  applicant  or  registrant  is  a  member 
of  a  designated  self-regulatory 
organization  and  conforms  to  minimum 
financial  standards  and  related 
reporting  requirements  set  by  such 
designated  self-regulatory  organization 
in  its  bylaws,  rules,  regulations  or 
resolutions  approved  by  the 
Commission  punuant  to  section  19  of 
the  Act  and  I  31.2& 

(4)  A  leverage  transaction  merchant 
who  is  not  in  compliance  with  this 
section,  or  la  unable  to  demonstrate 


such  compliance  as  required  by 
paragraph  (aXS)  of  this  section,  must 
immediately  cease  engaging  in  the 
business  of  offering  to  enter  into, 
entering  into,  or  confirming  the 
execution  of.  any  leverage  contract  until 
such  time  as  the  leverage  transaction 
merchant  is  sble  to  demonstrate  such 
compliance.  Nothing  in  this  paragraph 
shall  be  construed  as  preventing  the 
Commission  or  the  designated  self- 
regulatory  organisation  from  taking 
action  against  a  leverage  transaction 
merchant  for  non-compliance  with  any 
of  the  provisions  of  this  section.  Any 
leverage  transaction  merchant  requbad 
inunediately  to  cease  doing  business 
under  this  paragraph  shall  remain  liable 
on  all  leverage  contracts  previously 
entered  into  until  all  rights  of  and 
obligations  owina  to  the  customan 
'  have  been  I 


thereunder! 


fiilfUled. 


(d)  Each  registered  leverage 
transaction  merchant  and  each  person 
who  has  applied  for  registratioo  as  a 
leverage  tranaactioo  merchant  must 
make  and  kaap  as  a  record  in 
accordance  with  |  31.14  fiormal 
oomputatioos  of  its  adjusted  net  capital 
and  of  its  minimum  financial 
requirements  pursuant  to  this  section  as 
of  the  doee  of  business  each  month. 
Such  computations  must  be  completed 
and  made  available  for  inspection  by 
any  representative  of  the  National 
Futures  Association,  in  the  case  of  an 
applicant  or  of  the  Commission,  die 
designated  self-regulatory  organisation, 
if  any.  or  the  United  States  Department 
of  justice  in  the  case  of  s  registrant 
within  30  days  after  the  date  for  which 
the  computations  are  made,  commencing 
the  firat  month-end  after  the  date  the 
application  for  registration  is  filed. 

24.  Section  31.11  is  proposed  to  be 
amended  by  revising  the  firat  sentence 
of  paragraph  (aKl).  paragraphs  (a)(2Kii). 
(a)(2)(viii).  (ej  and  (hj.  and  by  adding  a 
new  paragraph  (m)  to  read  as  follows: 


1 31.11 

(a)  •  •  • 

(1)  The  following  bold-faced  risk 
disclosure  statement  in  at  least  ten-point 
type  on  the  firat  page  of  the  Disclosure 
Document 

BECAUSE  OF  THE  UNmONCTABLE 
NATUItB  OF  THE  PUCES  OP  PUtOOUS 
AND  OTHEK  METALS.  LEVEKAGE 
CONTVACTS  INVOLVE  A  HWH  OeCREE 
OF  MSK  AND  AKB  NOT  SUITABLB  POt 
MANY  MEMBERS  OF  THE  PUBLIC  *  *  * 

(2) *  •  • 

(ii)  The  distinguishing  diaracteristics 
of  the  contract  and  of  the  leverage 
commodity,  including,  in  particular. 
those  characteristics  of  the  leverage 


commodity  enumerated  in  |  S1.4(g)(1)- 
(4): 

(viii)  A  statement  to  the  effect  that 
other  persons  may  be  unwilling  to  buy 
from  the  leverage  customer  the  leverage 
commodity  that  is  deliverable  on  the 
leverage  contract  without  firat  requiring 
an  inapection  or  assay  at  the  expense  of 
the  leverage  customer  a  statement  to 
the  effect  that  the  leverage  transaction 
merchant  may  be  unwilling  to  accept 
delivery  and  pay  for  such  leverage 
commodity  without  Rrat  requiring  an 
inspection  or  assay  at  the  expense  of  the 
leverage  customer  and  a  description  of 
any  other  requirements  for  the  delivery 
of  a  leverage  commodity  by  a  leverage 
customer  to  a  leverage  transaction 
merchant  in  connection  with  a  short 
leverage  contract 

(eMl)  The  leverage  tranaaction 
merdiant  must  file  with  the  National 
Futures  Association  three  copies  and 
with  the  Commission  at  its  Waahington. 
DC  headquarters,  Attn:  Secretariat  one 
copy  of  the  document  for  each  leverage 
contract  that  it  offera  or  that  it  intends 
to  offer  not  less  than  21  calendar  days 
prior  to  the  date  the  leverage 
transaction  merchant  firat  intends  to 
furnish  the  document  to  a  prospective 
leverage  customer.  The  leverage 
transaction  merchant  must  specify  with 
the  filing  the  date  it  firat  intends  to 
deliver  the  document  to  a  prospective 
leverage  customer 

(2)  Subject  to  paragraphs  (h)  and  (m) 
of  this  section,  the  leverage  transaction 
merchant  must  file  with  the  National 
Futures  Association  three  copies  and 
with  the  Commission  at  its  Washington. 
D.C  headquartera.  Attn:  Secretariat  one 
copy  of  all  subsequent  amendments  to 
the  document  for  each  leverage  contract 
that  it  offera  or  that  it  intends  to  offer 
within  30  calendar  days  after  the  date 
upon  which  the  leverage  transaction 
merchant  Tirst  knows  or  has  reason  to 
know  of  the  defect  requiring  the 
amendment. 

(h)  A  leverage  transaction  merchant 
must  transmit  a  notification  to  each 
leverage  customer  within  24  houra  of 
making  any  change  not  otherwise 
permitted  under  the  contract  terms  set 
forth  in  accordance  with  paragraph 
(aH2)  of  this  section.  A  notification  of 
any  change  in  the  interest  rate  charged 
by  the  leverage  transaction  merchant 
must  also  be  transmitted  to  each 
leverage  customer  within  twenty-four 
houn  of  each  change:  Provided, 
however.  That  no  notification  is 
required  if  the  change  in  interest  rate  is 


less  than  one  percent  from  the  rate 
charged  at  the  prior  month-end  and  the 
new  interest  rate  is  made  available  to 
customera  by  means  of  a  toll-free 
telephone  caU.  and  such  availability  is 
set  forth  in  the  Disclosure  Document 
The  notification  required  by  this 
paragraph  ouut  be  transmitted  by  first 
class  mail  or  other,  at  least  equivalent 
means  of  communication. 

(m)(l)  Notwitbstandiiv  any  other 
provision  of  this  section,  if  a  leverage 
transaction  merchant  is  not  offering  to 
enter  fatto.  entering  into  or  confirming 
the  exectttioQ  of.  soliciting  or  accepting 
a  leverage  customer's  order  for,  or 
accepting  uty  leverage  custoaier  fund* 
bom  a  levoage  cnstoner  to  enter  into  or 
maintain  any  abort  leverage  contract 
the  leverage  transactioa  merchant  may 
delete  or  disregard  refcrenoea  to  short 
leverage  contracts  in  its  Discknure 
Document  as  follows: 

(i)  The  third  sentence  of  the  fint 
paragraph  of  the  required  bold-faced 
risk  disclosure  statement  in  paragraph 
(a)(1)  of  this  section; 

(ii)  The  words  "and  a  short  leverage 
transaction"  in  the  fourth  sentence  of 
the  first  paragraph  of  the  required  bold- 
faced risk  disclosure  statement  in 
paragraph  (a)(1)  of  this  section: 

(iii)  The  words  "and  leverage 
contracts  sold  to  a  leverage  transaction 
merchant  are  re^«8tabtishad  at  the  then 
prevailing  ask  price"  in  the  fifth 
sentence  of  Htm  third  pacagraph  of  the 
required  bold-faced  risk  disclosure 
statement  in  paragraph  (aUl)  of  this 
section; 

(iv)  The  second  sentence  of  the  fifth 
paragraph  of  the  required  boid-fa(xd 
risk  disclosure  statement  in  paragraph 
(a)(1)  of  thia  section; 

(v)  The  words  "or  reaold  to"  in  the 
firat  sentence  of  the  sixth  paragraph  of 
the  required  bold-faced  risk  disclosure 
statement  in  paragraph  (aHl)  of  this 
section; 

(vi)  The  words  "or  resell,"  "and  must 
also  offer  to  resell  any  thort  leverage 
contract  previously  sold  by  a  leverage 
customer."  and  "or  short"  in  the  second 
sentence  of  the  sixth  paragraph  of  the 
required  bold-faced  risk  disclosure 
statement  in  paragraph  (a XI)  of  this 
section; 

(vii)  The  words  "or  resold"  and  "or 
resale"  (twice)  in  paragraph  (a)(Z)(vii)  of 
this  section; 

(viii)  AH  of  the  words  following  the 
first  semicolon  in  para^aph  (a)(2)(viii) 
of  this  section; 

(ix)  The  words  "and  a  representative 
single  short  leverage  contract"  in 
paragraph  (a)(3)  of  thia  section;  and 


(x)  The  urerda  "or  short"  in 
paragraphs  (a)(5)(i)  and  (a)(5)(ii)  of  this 
section. 

(2)  Any  leverage  transaction  nKrchant 
using  a  Disclosure  Document  that 
deletes  or  disregards  references  to  short 
leverage  contracts  as  persutted  by 
paragraph  (nKl)  of  this  section  mast  Sim. 
in  accordance  with  the  provinone  of 
paragraph  (e)(2)  of  this  sectioa  a  new 
Disclosure  Document  meeting  all  of  the 
requirements  of  paragraphs  (a)  through 
(i)  of  this  section  at  least  30  calendar 
days  before  it  begins  to  offer  any  short 
leverage  contract 

25.  Section  31.12  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (k) 
to  read  as  foUows: 

{31.12    SegregaHea 

*        •        *        •        « 

(h)  The  requireasents  at  para^aphs  (a) 
throu^  (g)  (^  this  section  shall  not  be 
appUosble  if  the  leverage  tranaaction 
merchant  is  a  member  of  a  deaipiated 
self-regulatory  oiganisation  and 
oonfonns  to  miaimum  segregation 
standards  and  related  reporting 
requirements  set  l^  sticfa  desi^iated 
self-regulatory  oiganization  in  its 
bjdaws.  rules,  regulations  or  resolutions 
approved  by  the  Commission  pursuant 
to  section  19  of  the  Act  and  {  31.28. 

26.  Section  31.13  is  proposed  to  be 
antended  by  revising  paragraphs  (a) 
introductory  text  (b)(2^  (c).  (g)l2).  (j). 
(k).  (IHU  introductory  text  (l)(lXvti). 
(1)(2).  0)(3).  and  (ra)  to  read  as  follows: 


{31.13 


of 


(a)  Each  leverage  transaction 
merchant  who  files  an  appHcation  for 
registration  with  the  National  Futures 
Association  under  {  3.17  of  this  chapter 
shall  submit  conciurently  with  the  filing 
of  such  applicab'on  either 

•        *        •        *        * 

(b)  •  •  • 

(2)  The  provisions  of  paragraph  (bXl) 
of  this  section  may  be  met  by  any 
person  registered  as  a  leverage 
transaction  merchant  who  is  a  member 
of  a  designated  self-regulatory 
organization  and  conforms  to  minimum 
financial  standards  and  related 
reporting  requirements  set  by  such 
designated  sdf-regulatory  organisation 
in  its  bylaws,  rules,  regulations,  or 
resolutions  and  approved  after  April  13. 
1984  by  the  Commission  pursuant  to 
Section  19  of  the  Act  and  {  31.28: 
Provided,  however.  That  each  such 
registrant  shall  prompdy  file  with  the 
Commission  a  true  and  exact  copy  erf 
each  financial  rq;>ort  which  it  files  with 
such  designated  self-regulatory 
organization. 


(c)  Each  Form  2-FR  which  most  be 
certified  by  an  independent  public 
accountant  in  accordance  with  the 
provisions  of  paragraphs  (a)(1).  (a)(2) 
and  (b)(1)  of  this  section,  must  be 
certified  in  accordance  with  i  1.18  of 
this  chapter,  and  must  be  accompanied 
by  the  accountant's  report  on  material 
inadequacies  in  accordance  with  tlie 
provisions  of  1 1.16(c)(5)  of  this  chapter. 
In  all  other  respects,  the  independent 
public  accountant  shall  act  in 
accordance  with  the  provisions  of  f  1.16 
(except  paragraph  (f)):  Provided, 
however.  That  the  term  "Form  2-FR" 
shall  be  si^tituted  for  "Form  l-FR"  in 
S  1.16(cN5).  the  term  "{  31.9"  shaQ  be 
substitiited  for  the  term  "i  1.17."  the 
term  "leverage  transaction  merchant" 
shaU  be  substituted  for  the  term  "futures 
commission  merchant"  and  "the 
segregation  requirements  of  {  31.12" 
shaD  be  substituted  for  "the  segregation 
requirements  of  Section  4(^2)  of  thie  Act 
and  these  regulations  and  the  secured 
amount  required  of  die  Act  and  these 
regulations." 


(g)  *  •  • 

(2)  Statements  of:  income  (loss);  cash 
flows;  changes  in  ownership  equitjr;  and 
changes  in  liabilities  subordinated  to 
claims  of  general  crediton,  for  the 
period  between  the  date  of  the  most 
recent  statement  of  financial  condition 
filed  with  the  Commission  and  the  date 
for  which  die  report  is  made:  Provided, 
however.  That  for  an  appUcant  filing 
pureuant  to  paragraph  (a)  of  this  section, 
the  period  must  be  the  year  ending  as  of 
the  date  of  the  statement  of  financial 
condition; 
•        •        •        •        • 

(j)  Any  leverage  transaction  merchairt 
wishing  to  establish  a  fiscal  year  other 
than  the  calendar  year  may  do  so  by 
notifying  the  National  Futures 
Association  of  its  election  of  such  fiscal 
year  in  writing,  concurrently  with  the 
filing  of  Form  2-^11  pureuant  to 
paragraph  (a)  of  this  section  or  within  90 
days  of  the  efiective  date  of  this  section, 
but  in  no  event  may  such  fiscal  year  end 
more  than  one  year  from  the  date  of  the 
Form  Z-¥K  filed  punuant  to  paragraph 
(a)  of  this  section  or  more  than  one  year 
fiom  the  effective  date  of  this  regulation. 
A  leverage  transaction  merchant  which 
does  not  so  notify  the  National  Futures 
Association  will  be  deemed  to  have 
elected  the  calendar  year  as  its  fiscal 
year.  A  leverage  transaction  merchant 
must  continue  to  use  its  elected  fiscal 
year,  calendar  or  otherwise,  unless  a 
change  in  such  fiscal  year  is  approved 
upon  written  applicatioa  to  the 
designated  self-re^atoiy  erganisatioo. 


F«<Ur«l  Ritoter  /  Vol.  54.  Na  14  /  Tuetday.  |anu«ry  24.  1989  /  Propo»ed  Rulat 


Federal  Register  /  Vol  54,  No.  14  /  Tuesday.  January  24.  1989  /  Proposed  Rules 


3488 


(k)  In  the  event  any  leverage 
tranMclion  merchani  finds  thai  it 
cannot  file  it*  report  for  any  period 
within  the  lime  specified  in  paragraphs 
(b)  or  (d)  of  this  section  without 
substantial  undue  hardship,  it  may  file 
with  the  designated  self-regulatory 
organization  an  application  for  an 
extension  of  time  to  a  specified  date 
which  may  not  be  more  than  SO  days 
after  the  date  as  of  which  the  financial 
report  was  to  have  been  filed.  The 
application  must  state  the  reasons  for 
the  requested  extension  and  must 
contain  an  agreement  to  file  the  report 
on  or  before  the  specified  date.  The 
application  must  be  received  by  the 
designated  self-regulatory  organization 
before  the  time  specified  in  paragraphs 
(b)  or  (d)  of  this  section  for  filing  the 
report  Within  10  calendar  days  after 
receipt  of  the  application  for  an 
extension  of  time,  the  designated  self- 
regulatory  organisation  shall:  (1)  Notify 
the  leverage  transaction  merchant  of  the 
grant  or  denial  of  the  requested 
extension:  or  (2)  indicate  that  additional 
time  is  required  to  analyze  the  request, 
in  which  case  the  amount  of  time 
needed  will  be  specified. 

(IMI)  In  the  event  a  leverage 
transaction  merchant  Bnds  that  it 
cannot  file  its  certified  financial  report 
and  schedules  for  any  year  within  the 
time  specified  in  paragraph  (b)  of  this 
section  without  substantial  undue 
hardship,  it  may  file  with  the  designated 
self-regulatory  organization  an 
application  for  an  extension  of  time  to  a 
specified  dale  not  more  than  90  days 
after  the  date  as  of  which  the  certified 
Tinancial  report  and  schedules  were  to 
have  been  filed.  The  application  must  be 
submitted  by  the  leverage  transaction 
merchant  and  must: 
•         •        •        *        • 

(vii)  Be  received  by  the  designated 
self-regulatory  organization  prior  to  the 
date  on  which  the  report  is  due;  and 

•  «  •  e  • 

(2)  Within  10  calendar  days  after 
receipt  of  an  appHcation  for  extension  of 
time,  the  designated  self-regulatory 
oi^^ataation  shall:  (i)  Notify  the 
levaraf*  transaction  merchant  of  the 
grant  or  denial  of  the  requested 
extension:  or  (ii)  indicate  that  additional 
time  is  required  to  analyze  the  request, 
in  which  case  the  amount  of  time 
needed  «vill  be  specified. 

(3)  On  the  written  request  of  a 
leverage  transaction  merchant  or  on  its 
o«vn  motion,  the  designated  self- 
regulatory  organization  may  grant  an 
extension  of  time  or  an  exemption  from 
any  of  the  certified  financial  reportiaf 
requirements  of  this  section  eitlier 


unconditionally  or  on  specified  terms 
and  conditions. 

(m)  All  of  the  Poms  2-FR  filed 
pursuant  to  this  section  will  be  public 
Pmvided.  howtvw.  That  if  the  statement 
of  nnancial  condition,  the  computation 
of  the  minimum  capital  requirements 
pursuant  to  1 31.8.  the  schedule  of 
coverage  requirements  and  cover 
provided,  and  the  schedule  of 
segregation  requirements  and  funds  on 
deposit  in  segregation  are  bound 
separately  from  the  other  financial 
statements  (including  the  statement  of 
income  (loss)),  footnote  disclosures  and 
schedules  of  Pom  2-PR.  trade  secrets 
and  certain  other  commercial  or 
financial  information  on  such  other 
statements  and  schedules,  then  such 
other  statements  and  schedules  will  be 
treated  as  nonpublic  for  purposes  of  the 
Preedom  of  Information  Act  and  the 
Government  in  the  Sunshine  Act  and 
Parts  145  and  147  of  this  chapter.  All 
information  on  such  other  statements, 
footnote  disclosures  and  schedules  will 
however,  be  available  for  official  use  by 
any  official  or  employee  of  the  United 
States  or  any  State,  by  any  self- 
regulatory  organization  of  which  the 
person  fiUng  such  report  is  a  member,  by 
the  Nationu  Futures  Asaodatioo  in  the 
case  of  an  applicant  and  by  any  other 
person  to  whom  the  Commission 
believes  disclosure  of  sudi  information 
is  in  the  public  interest  The 
independent  public  accountant's  opinion 
filed  pursuant  to  this  section  will  be 
deemed  to  be  public  infonnatioo. 

27.  Section  31.16  is  proposed  to  be 
amended  to  read  as  follows: 


iai.i« 

(a)  Monthly  activity.  Each  leverage 
transaction  merchant  shall  file  written 
monthly  reports  with  the  National 
Putures  Association  in  the  format 
specified  by  the  National  Futures 
Association,  by  the  tenth  business  day 
of  the  month  following  the  month 
covered  by  the  report  and  shall  include 
the  following  information  separately  for 
each  leverage  commodity  and  each  long 
and  short  leverage  contract: 

(1)  The  total  number  of  leverage 
contracts  that  are  open  as  of  the  close  of 
business  on  the  last  business  day  of  the 
month  for 

(i)  All  customer  accounts,  and 
(ii)  Separately  for  commerdal 
leverage  accounts. 

(2)  The  total  number  of  leverage 
contracts  entered  into  by  leverage 
customers  during  the  mooth  for 

(i)  All  customer  accounts,  and 
(ii)  Separately  for  commercial 
leverage  accounts. 


(3)  The  total  number  of  leverage 
contracts  which  were  repurchased  or 
resold  by  the  leverage  transaction 
merchant  during  the  month. 

(4)  The  total  number  of  leverage 
contracts  which  were  liquidated  by  the 
leverage  transaction  merchant  during 
the  month  {i.e..  as  a  result  of  overdue  or 
unanswered  margin  calls). 

(5)  The  total  number  of  deliveries  on 
leverage  contracts  during  the  month. 

(6)  "Hie  total  number  of  leverage 
contracts  which  were  rescinded  during 
the  month. 

(b)  Pricen.  The  monthly  report  shall 
also  show  the  following  information 
separately  for  each  leverage  commodity 
and  each  long  and  short  leverage 
contract  the  leverage  transaction 
merchant's  last  bid  price  offered  and 
last  ask  price  offered  as  of  the  close  of 
the  business  on  each  business  day. 

28.  Section  31.21  is  proposed  to  be 
revised  to  read  as  follows: 


131^1 

prtorleApdl1S,1W4; 


Nothing  contained  in  these  regulations 
shall  be  construed  to  affect  any  lawful 
activities  that  occurred  prior  to  April  13, 
1964.  All  leverage  contracts  offered  or 
entered  into  on  or  after  April  13. 1964 
shall  be  subject  to  the  terms  and 
conditions  of  these  regulations. 

29.  Section  31.22  is  proposed  to  be 
revised  to  read  as  follows: 


§31.22 
contracts. 

No  futures  commission  merchant  or 
introducing  broker  shall  offer  to  enter 
into,  confirm  the  execution  of.  or  solicit 
or  accept  orders  for  any  leverage 
contract. 

30.  Section  31.25  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

I31.2S    BW  and  ask  prteea;  carrying 


(b)  A  leverage  transaction  merchant 
muiit  apply  a  carrying  charge  rate  on  a 
short  leverage  contract  that  is  within 
one  percent  per  annum  of  the  carrying 
charge  rate  that  it  applies  to  a  long 
leverage  contract.  In  the  case  of  a  short 
leverage  contract  the  leverage  customer 
must  be  credited  with  carrying  charges 
computed  on  the  total  initial  value  of  the 
contract  using  the  bid  price  when  the 
contract  was  executed  plus  any  margin 
deposits  made  by  the  leverage  customer 
in  connection  with  the  contract  and  the 
same  carrying  charge  rate  must  be 
applied  to  the  total  initial  value  of  the 
contract  and  to  the  margin  deposits.  In 
the  case  of  a  loi^  leverage  contract  the 


leverage  customer  must  be  assessed 
carrying  charges  only  on  the  unpaid 
balance  of  the  contract,  which  is  the 
total  initial  value  of  the  contract  using 
the  ask  price  when  the  contract  was 
executed,  minus  any  margin  deposits 
made  in  connection  with  the  contract 
Provided,  however.  That  in  the  case  of  a 
long  leverage  contract  interest  on 
unpaid  carrying  charges  may  be 
assessed  at  the  same  rate  as  the  interest 
rate  component  of  the  carrying  charges 
and.  if  such  an  assessment  were  made 
and  if  the  leverage  transaction  merchant 
offers  short  leverage  contracts,  payment 
of  interest  on  carrying  charges  that  have 
been  credited  to  the  leverage  customer's 
account  and  not  withdrawn  must  be 
made  at  the  same  rate  as  the  interest 
rate  component  of  the  carrying  diaiges. 

31.  Section  31.28  is  prop<Med  to  be 
amended  by  removing  paragraph  (b)  and 
the  designation  for  paragraph  (a), 
redesignating  former  (a)(1)  through  (12) 
as  (a)  through  (1).  and  revising  the 
introductory  text  to  read  as  follows: 

f31J6   Quarterly  reporting  rsquiraiiienL 
Each  leverage  transaction  merchant 
must  file,  in  accordance  nvith  the 
instructions  of,  and  in  the  format 
specified  by,  the  National  Futures 
Association  a  quarterly  report  with  the 
National  Futures  Association  by  the 
fifteenth  business  day  of  the  month 
following  the  quarter  covered  by  the 
report  llie  report  must  list  aU  leverage 
contracts  which  were  either 
repurchased,  resold,  liquidated  or 
settled  by  delivery  by  or  to  the  leverage 
transaction  merchant  during  the  quarter 
and,  with  respect  to  each  leverage 
contract  must  include  the  following 
information: 
***** 

32.  Section  31.27  is  proposed  to  be 
added  to  read  as  follows: 

(31.27    flsnlsterart  hitiaas  aaanriatinn 


Each  person  required  to  register  as  a 
leverage  transaction  merchant  must 
become  and  remain  a  member  of  at  least 
one  futures  association  which  is 
registered  under  section  17  of  the  Act 
and  which  provides  for  the  membership 
therein  of  such  leverage  transaction 
merchant  unless  no  such  futures 
association  is  so  registered. 

33.  Section  31.28  is  proposed  to  be 
added  to  read  as  follows: 

S  31.26 


(a)  Each  self-regulatory  organization 
must  adopt  and  submit  for  Commission 
approval,  nHnt  prescribing  minimum 


financial,  cover,  segregation  and  sales 
practice,  and  related  reporting 
requirements  for  all  its  members  who 
are  registered  leverage  transaction 
merchants.  Each  self-regulatory 
organization  shall  submit  for 
Commission  approval  any  modification 
or  other  amendments  to  such  rules.  Such 
requirements  must  be  the  same  as,  or 
more  stringent  than,  those  contained  in 
this  Part  31  and  the  definition  of 
adjusted  net  capital  must  be  the  same  as 
that  prescribed  in  8  31.9(b)(4). 

(b)  Each  self-regulatory  organization 
which  has  members  who  are  registered 
leverage  transaction  merchants  shall 
have  in  effect  and  enforce  rules 
submitted  to  the  Commission  pursuant 
to  paragraph  (a)  of  this  section  and 
approved  by  Uie  Commission. 

(c)  Any  two  or  more  self-regulatory 
organizations  may  file  with  the 
Commission  a  plan  for  delegating  to  a 
designated  self-regulatory  organization, 
for  any  registered  leverage  transaction 
merchant  w^ch  is  a  member  of  more 
than  one  such  self-regulatory 
organization,  the  responsibiUty  of: 

(1)  Monitoring  and  auditing  for 
compliance  wiA  die  wiinimiim  financial, 
cover,  segregation  and  sales  practice, 
and  related  reporting  requirements 
adopted  by  such  seltregiilatoiy 
organizations  in  accordance  with 
paragraph  (a)  of  this  section:  and 

(2)  Receiving  die  reports  necessitated 
by  such  minimum  financial,  cover, 
segregation  and  sales  practice,  and 
related  reporting  requirements. 

(d)  Any  plan  filed  under  this  section 
may  contain  provisions  for  the 
allocation  of  expenses  reasonably 
incurred  by  the  designated  self- 
regulatory  organization  among  the  self- 
r^ulatory  organizations  participating  in 
such  a  plan. 

(e)  A  plan's  designated  self-regulatory 
organization  must  report  to  that  plan's 
other  self-regulatory  organizations  any 
violation  of  such  other  self-regulatory 
organizations'  rules  and  regulations  for 
which  the  responsibility  to  monitor, 
audit  or  examine  has  been  delegated  to 
such  designated  self-regulatoiy 
otganization  under  this  section. 

(f)  The  self-regulatoiy  organizations 
may,  among  themselves,  establish 
programs  to  provide  access  to  any 
necessary  information. 

(g)  After  appropriate  notice  and 
opportunity  for  conunent  the 
commission  may,  by  written  notice, 
approve  such  a  plan,  or  any  part  of  the 
plan,  if  it  finds  that  die  plan,  or  any  part 
of  it 

(1)  Is  necessary  or  appropriate  to 
serve  the  public  interest 

(2)  Is  for  the  protection  and  in  the 
interest  of  leverage  customers; 


(3)  Reduces  multiple  monitoring  and 
auditing  for  compliance  with  the 
minimiun  financial,  cover,  segregation 
and  sales  practice,  and  related  reporting 
requirements  of  the  self-regulatory 
organizations  submitting  the  plan  for 
any  leverage  transaction  merchant 
which  is  a  member  of  more  than  one 
self-regulatory  organization; 

(4)  Reduces  multiple  reporting  of  the 
information  necessitated  by  such 
minimum  financial,  cover,  segregation 
and  sales  practice,  and  related  reporting 
requirements  by  any  leverage 
transaction  merchant  which  is  a  member 
of  more  than  one  self-regulatory 
organization; 

(5)  Fosters  cooperation  and 
coordination  among  the  self-regulatory 
organizations;  and 

(6)  Does  not  hinder  the  development 
of  a  registered  futures  association  under 
section  17  of  the  Act 

(h)  After  the  Commission  has 
approved  a  plan  or  part  of  one  under 
paragraph  (g)  of  this  section,  a  self* 
regulatory  organization  relieved  of 
responsibility  must  notify  each  of  its 
members  v^ch  is  subject  to  such  a 
plan: 

(1)  Of  the  limited  natiire  of  its 
responsibility  for  such  a  member's 
compliance  with  its  minimnm  financial, 
cover,  segregation  and  sales  practice, 
and  related  reporting  requirements;  and 

(2)  Of  the  identify  of  the  designated 
self-regulatory  oiganizatioo  wfaidi  has 
been  delegated  responsibilify  for  such  a 
member. 

(i)  The  Commission  may  at  any  time, 
after  appropriate  notice  and  opportunify 
for  hearing,  withdraw  its  approval  of 
any  plan  or  part  of  one  established 
imder  this  sectioa  if  such  plan  or  part  of 
one  ceases  to  effectuate  adequately  the 
purposes  of  section  19  of  the  Act  or  of 
this  section. 

(i)  Whenever  a  registered  leverage 
transaction  merchant  holding 
membership  in  a  self-regulatory 
organization  ceases  to  be  a  member  in 
good  standing  of  that  self-regulatory 
organization,  such  self-regulatoiy 
organization  must,  on  the  same  day  that 
event  takes  place,  give  telegraphic 
notice  of  that  event  to  the  principal 
office  of  the  Commission  in  Washington, 
D.C.  and  send  a  copy  of  that  notification 
to  such  leverage  transaction  merchant 

(k)  Nothing  in  diis  section  shall 
preclude  the  Commission  from 
examining  any  leverage  transaction 
merchant  for  compliance  with  the 
minimum  financicil,  cover,  segregation 
and  sales  practice,  and  related  reporting 
requirements  to  which  such  leverage 
transaction  merchant  is  subject 
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(I)  in  the  event  n  pUn  is  not  ni«d  and/ 
or  approved  for  eadi  reftetned  lavaniye 
transaction  merchant  which  is  a  member 
of  more  than  one  self-regulalory 
organization,  the  Cotnmiaaion  may 
design  and.  after  notkv  aad  opportuaity 
for  comment  approve  a  plan  lor  those 
leverage  tranaactioa  merchants  which 
are  not  the  sub)ecl  of  an  approved  plan 
(under  paragraph  (g)  of  this  section), 
delegating  to  a  deaignated  self  • 
regulatory  orgaaization  the 
responsibilities  described  in  paragraph 
(c)  of  this  sectioa 

94.  Section  TL29  is  proposed  to  b* 
added  to  read  as  foHows: 

Each  self-raguUlory  otfaniTattnn 
which  has  members  who  are  registarad 
as  leverage  transartian  merchants  mast 
be  able  to  demonstrate  its  capability  to 
promulgate  rules  and  to  oonduct 
proceedings  which  provide  a  fair, 
equitable  and  expeditious  procedure, 
through  arbitration  or  otherwise,  for  (he 
voluntary  settlement  of  a  leverage 
customer's  claim  or  grievance  brought 
against  any  member  leverage 
transaction  merchant  or  any  employee 
of  a  member  leverage  transaction 
merchant.  Such  rtdes  shall  be  consistent 
with  the  rules  set  forth  in  l*art  180  of  this 
chapter  goreming  contract  market 
arbitration  and  dispute  settlement 
procedures. 


iBIePart' 

3ft.  Appendix  B  to  Pan  31  la  propoead 
to  be  removed. 

PART 
AND 

30.  The  aulhariiy  dutioo  for  Part  M5 
continues  to  read  as  EoUows: 

Aaterihr  Pi^  L  aa-«M. «  9laL  Mt.  hrfx 
L  flO-O. «  8(al.  K.  Aik  L  «-att.  M  S«bL 
1Sei-1S«4  (5  U.S.C  SU):  Sm:.  101(a).  Aik  L. 
B9-«83.  as  Slat.  1360  (7  VS.C.  4aUU:  Pub.  L 
9»-«7a 

37.  Section  14U  ia  propoaed  to  be 
amended  by  rs<>isi^g  psfayaph 
(d)(1)(iMH)  to  raad  as  foHows: 

I14S.I    Dtsclosaps  el  wonpahlc  racerds. 

(d)  •  •  • 
(!)••• 

(i)  *  *  • 

(M)  The  foHowtng  portions,  and 
footnote  disclosures  thereof,  of  the  Form 
2-FR.  proYtded  the  procedure  set  forth 
in  i  31.13(m)  of  this  chapter  is  foHowed: 
The  Statement  of  Income  (Loss),  the 
Statement  of  Cash  Plows,  the  Statement 
of  Chenges  in  Owiieiship  Equity,  the 
Slatrnient  of  Oianges  in  Liabilities 
Subordinated  to  the  Claims  of  General 
Creditors  Pmswant  to  a  Setisfactory 


Subordinala  Agreement  and  the 
accountant's  report  on  material 
inadeqaacies  fOed  under  I  l.ia(c)(S)  of 
t^ttf  chaptac 


PAim47-OPEN  COMMISSION 


38.  The  authority  citatioa  for  Part  147 
continoea  to  read  as  foHows: 


,:Sac31al.PBh.i.»<  <— .gOSUl. 

1241  (5  U.S.C  8ft2b):  Sec  101(a)(11)-  Pub.  L 
93-M3.  as  Stat  1391  (7  US.C.  Mil). 

at.  Seolioa  U7J  is  propoaed  to  be 
amended  by  rtivisiag  paragraph 
(bH4)(iMAH«l  to  read  aa  ibUows: 

|U7J 


W* 

(A)  •  •  • 

{8)  The  foUowiag  portions,  and 
footnote  diadoaures  thereof,  of  the  Form 
2-FR  provided  the  procedura  set  forth  in 
I  31.13  of  this  chapter  is  foUowed:  The 
Statement  of  Income  lU>u).  the 
Statement  of  Cash  Flows,  the  StateoMnt 
of  Changes  in  Ownership  Equity,  the 
Statement  of  Changea  in  Liabilitiaa 
Subordinated  to  the  Qaims  of  General 
Creditors  Pursuaot  to  a  Satisfactory 
Subordination  Agreemeat  and  the 
accountaat's  rsport  on  material 
inadequacies  filed  uader  1 1.M(cMft)  of 
this  chepter, 


lasuMlta 
1980  by  the 


DCaalaaaanrl^ 


SecrHarj  of^  CommiMion. 

(PR  Doc  «»-12M  FIM  1-23-4B:  ■:«»  aaa] 


DEPAir.lKin'  OF  THE  theasurv 


19  CFR  Part  122 


Aircraft 


:  U.S.  Customs  Service. 
Treasury. 

action:  Proposed  rule. 

■MMMir  TMs  dtw.aaMwK  proposes  to 
amend  Hm  Customs  Regutetions 

concerning  the  overflight  exemption 
program  for  private  eiroraft.  If 
exempted,  private  aircraft  arriviag  in  the 
U.S.  from  foreign  coontries  in  me 
Western  HeaUsphera  south  of  the  UA. 


may  overfly  a  Custoou  designated 
airport  along  Ibe  southern  U.S.  border 
and  proceed  to  enother.  typically  more 
interior,  airport  when  Customs 
inspectionaJ  services  are  available.  TJ). 
87-42.  published  in  the  Fadacal  Segieler 
on  March  3a  1967  (S2  FR  MXM7).  set 
forth  interim  regulations  in  1 6.14(f). 
Customs  Regulations  (U  CFR  e.l4(f)). 
modifying  the  overflight  exemption 
program  by  creating  more  stringent 
procedures.  Tboae  interim  regulations 
were  drafted  to  dose  s  loophole  in 
narcotic  interdiction  eftorts  involving  s 
large  volume  of  air  traEBc  traveling  from 
the  direction  of  narcotic  source 
countries.  The  interim  rcfulations  have 
not  yet  been  finalized.  This  document 
proposes  to  amend  the  interim 
regidatioos  by  providing  for  a  fingerprint 
requirement  as  part  of  the  applicatioa 
process  for  all  usual  and  anticipated 
pilots  and  oewmembers  seeking 
overflight  exemptions  for  flights  that  do 
not  involve  air  ^piKiilanro  operations  or 
the  non-emergency  transport  of  persons 
seeking  medical  treatment  in  the  U.S.  If 
adopted,  this  amendment  will  allow 
Customs  to  oonduct  more  thorough 
background  investigations  on  applicants 
and  thus  better  provide  control  over  air 
trafTic  arriving  ^m  the  direction  of 
countries  that  are  ma)or  MXtrces  of 
illegal  drags. 

DATE  Comments  most  be  received  on  or 
before  March  27. 1989. 
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:  Written  commento  (preferably 

in  triplicate)  must  be  submitted  to  and 
may  be  inspected  at  the  Regulations  and 
Disdosure  Law  Branch.  Room  2119.  U.S. 
Customs  Service.  1301  Constitution 
Avenue  NW..  Washington.  DC  20229. 
Comments  relating  to  the  information 
collection  aspects  of  the  proposal  should 
be  addressed  to  Customs,  as  noted 
above,  and  also  to  the  Office  of 
Information  and  Regulatory  Affaire. 
Attention:  Desk  Officer  for  US.  Customs 
Service.  Office  of  Management  and 
Bw^t  Washington.  DC  20503. 


Glenn  Ross.  Office  of  Passenger 
Enforcement  and  Facilitation  (202-566- 
S607). 

-MlVt 


Background 

As  part  of  Customs  efliort  to  combat 
the  problem  of  dnig  smuggling  by  air.  in 
1975  the  Customs  Regulations  were 
amended  to  add  a  new  i  6.14  (19  CFR 
6.14).  that  provides  in  part  tfiat  private 
aircraft  arriving  in  the  U.S.  via  the  U.S.- 
Mexican border  must  provide  a  notice  of 
intended  errival  with  Customs  (T.D.  75- 
201. 40  FR  S3a08).  The  section  farther 
provided  thet  these  private  aircraft  must 


land  at  any  one  of  the  designated    ~ 
airports  near  the  U.S.-Mexican  border. 
Gulf  Coast,  or  Florida  coast  areas.  The 
purpose  of  this  regulation  was  to 
provide  Customs  with  increased 
enforcement  efficiency  by  providing 
tight  control  over  air  traffic  arriving 
from  the  direction  of  countries  that  are 
major  sources  of  illegal  drugs  destined 
for  the  U.S. 

Section  6.14  provided,  however,  for 
exemptions  under  certain  drcumstances 
from  the  requirement  of  landing  at  one 
of  the  designated  airports.  These 
exemptions,  called  overflight 
exemptions,  allow  private  aircraft 
arriving  in  the  U.S.  from  foreign 
countries  in  the  Western  Hemisphere 
south  of  the  U.S.  to  overfly  a  Customs- 
designated  airport  along  the  southern 
border  and  proceed  to  another,  typically 
more  interior,  airport  where  Customs 
inspectional  services  are  available  if 
Customs  approves  of  the  appUcation  to 
do  so. 

In  our  diligence  to  fight  the  national 
epidemic  of  illegal  drugs.  Customs 
recently  conduded  that  the  overflight 
exemption  program  constituted  a 
loophole  in  our  drug  interdiction 
program,  allowing  smugglers  to  engage 
in  "touch  and  go"  or  air  drop  smuggling 
of  illegal  drugs  and  contraband.  'Toud^ 
and  go"  smu^ing  involves  aircraft 
crossing  the  U.S.  border  and  landing  and 
quickly  unloading  illegal  drugs  or 
contraband  before  flying  to  the  airport 
at  which  they  report  for  inspection.  Air 
drop  smuggling  involves  flying  very  low 
over  some  point  between  iJie  border  and 
the  airport  at  which  they  will  report  for 
inspection,  pushing  illegal  drugs  or 
contraband  out  of  the  aircraft  to  be 
retrieved  on  the  ground,  and  continuing 
on  to  the  airport.  Accordingly,  Customs 
published  in  the  Federal  Re^ster  (52  FR 
10047),  on  March  3a  1987.  Treasury 
Dedsion  87-42.  that  set  forth  interim 
regulations  modifying  the  overflight 
exemption  program,  making  it  more 
stringent,  llie  interim  regulations,  which 
allow  only  U.S.  based  companies  or 
individuals  to  apply  for  overflight 
exemptions  and  require  individual 
applications  from  each  pilot  or 
crewmember  intended  to  partidpate  in 
an  overflight  have  not  yet  been 
finalized.  Treasury  Decision  88-12. 
published  in  the  Federal  Register  on 
March  22, 1988  (53  FR  9285).  which 
revised  the  Customs  Regulations 
relating  to  air  commerce,  removed 
i  e.l4(f).  and  set  forth  the  interim 
regulation  in  a  new  { 122.25. 

While  the  interim  regulations  have 
been  in  eflect  Customs  has  determined 
that  requiring  the  fingerprints  of  those 
seeking  overflight  exemptions  would 


improve  the  overflight  exemption 
program.  Customs  ability  to  investigate 
the  background  of  all  overflight 
applicants  would  be  greatly  enhanced 
by  requiring  fingerprints  of  applicants  as 
part  of  the  application  process. 
Accordingly,  Customs  is  proposing  that 
S  122.25,  Customs  Regulations  be 
amended  to  state  that  except  for  flights 
involving  air  ambulance  operations  and 
the  n<m-emergency  transport  of  persons 
seeking  medical  treatment  all  usual  and 
anticipated  pilots  and  crewmembers  on 
flights  applying  for  overflight 
exemptions  must  submit  fingerprints. 
Fingerprinting  of  applicants  will  give 
Customs  another  tool  by  which  to  check 
the  background  of  applicants  and 
thereby  prevent  smuggling. 

Customs  believes  that  me  increasing 
use  of  general  aviaticm  aircraft  to 
smuggle  narcotics  warrants  that  this 
fingerprinting  requirement  be  instituted. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  timely  submitted.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freiedom  of  Information  Ad  (5  U.S.C 
552).  S  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4)  and  §  103.11(b). 
Customs  Regulations  (19  CFR  103.11(b)), 
on  normal  business  days  between  the 
hours  of  900  a jn.  to  4:30  p.m.  at  the 
Regulations  and  Disdosure  Law  Branch. 
Customs  Service  Headquarters,  Room 
2119, 1301  Constitution  Avenue,  NW., 
Washington.  DC  20229. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  of  a  "major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly,  a 
regulatory  impad  analysis  is  not 
required. 

Regulatory  Flexibility  Act  ' 

Under  the  provisions  of  the 
Regulatory  Flexibility  Ad  (5  U.S.C  801 
et  seq.),  it  is  certified,  that  if  adopted, 
this  proposed  amendment  will  not  have 
a  significant  economic  impad  on  a 
substantial  number  of  small  entities. 

Paperwork  Redudkn  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Ad  of  1980  (44 
U.S.C  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington. 


DC  20503,  Attention:  Desk  Officer  for 
U.S.  Customs  Service,  with  copies  to 
Customs  at  the  address  previously 
specified. 

The  collection  of  information  in  this 
regtdation  is  in  S  122.25(c)(5).  Customs 
Regulations  (19  CFR  122i5(c)(5)).  This 
information  is  required  by  Customs  as  a 
means  of  controlling  the  use  of  general 
aviation  aircraft  to  smuggle  narcotics 
horn  countries  south  of  the  U.S.  The 
information  will  be  used  to  enable 
Customs  to  perform  more  thorough 
background  investigations  of  those 
seek^  overflight  exemptions.  The 
likely  respondents  are  individuals  or 
households,  business  or  other  for-profit 
institutions  or  small  businesses  or 
organizations. 

Estimated  total  annual  arrival 
reporting  and /or  recordkeepii^  burden: 
750  hours. 

Estimated  average  annual  burden  per 
respondent  and /or  recordkeeper  Z 
hours. 

Estimated  number  of  respondents: 
375 

Estimated  annual  frequency  of 
responses:  4. 

List  of  Subjects  in  19  CFR  Part  122 

Customs  duties  and  inspection. 
Imports,  Air  carrier,  Airaaft  Airports. 

Proposed  A  iiMualmeuls  to  the 
Repilations 

It  is  proposed  to  amend  Part  122, 
Customs  Regulations  (19  CFR  Part  122) 
as  set  forth  below. 

PART122-AIR  COMMERCE 
REGULATIONS 

1.  The  autfMHity  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301, 19  US.C  86. 1202 
(Gen  Hdnote  11).  1624: 40  VS.C.  ISOO. 

2.  It  is  proposed  to  revise 

1 122.25(cM5)  to  read  as  follotvs: 

{122.26 


(c)  Content  of  request  *  *  * 
(5)  Individual  signed  applications  and 
fingerprints  from  eadi  usual  or 
antidpated  pilot  or  crewmember  for 
aircraft  for  which  an  overflight 
exemption  is  sought  except  for  flights 
involving  air  ambulance  operations  and 
the  non-emergency  transport  of  persons 
seeking  medical  treatmoit  Applications 
must  state  name,  address.  Social 
Security  number.  Federal  Aviation 
Administraticm  certificate  number,  and 
place  and  date  of  birth.  Rngerprints 
must  be  submitted  on  Standard  Form  87; 
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141. 141. 14t 


U.S.  Cuslonu  Service. 
Treasury. 

ACnOM:  PropoMd  rule. 


I  Under  current  Custc 
Regulations,  a  shipment  must  generally 
be  valued  at  tlOOO  or  less  to  qualify  far 
informal  entry  procedures.  This 
document  amends  various  parts  of  the 
Customs  Regulations  to  raise  the  tlOOO 
ceiling  to  tl280. 

Pub.  L  W-57S.  dated  October  30. 19M. 
amended  19  U.S.C  14Qa(aNl)  by 
granting  the  Secretary  of  the  Treasurv 
the  authority  to  Increase  the  infurmal 
entry  limit  from  tZSO  to  $1250  When  the 
Customs  Service  originally  implemented 
the  statutory  change  in  IMS.  it  decided 
to  set  the  maximum  for  inionnal  entry  at 
Siooa  reserving  the  option  to  raise  the 
limit  to  the  statutory  maximum  at  a 
subsequent  time.  Customs  has  now 
determined  that  la  order  to  devote  its 
resources  to  higher  priority,  higher 
valued  shipmenU.  it  is  approprial*  to 
raise  the  limit  for  Informal  entry  lo  the 
statutory  maximum. 

OATI:  Comments  must  be  received  on  or 
before  March  27.  ISW. 
AOOMM:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  and 
Inspected  at  the  Regulations  and 
Disicloaur*  Law  Branch.  Customs 
Service  Headquarter*.  1301  ConsUtuUoo 
Ave..  NW..  Room  2119.  Waahli^ton.  DC 
20229. 


Wilbam  C  RosoO.  Chief.  Bntry  RuUa^ 
Branch.  (202)  SSfl  §»M. 


Background 

All  merchandise  which  is  imported 
into  the  customs  territory  of  the  United 
States  ie  subtect  to  entry  and  rienraece 
procedures.  Section  464(a).  Tariff  Act  of 


19ia  (19  UAC  MM(*n.  preeidaa  that 
tfasnisilpiiisll 

orhisafsatah 

enable  the  CuilnMS  ofliov  lo  delsmtee 
whether  the  merrhandtoe  may  be 
releaaed  from  Cuatoma  cuetody  aad  to 
ascertain  properly  the  duties  oo  the 
merchandise  m  «veU  as  whether  other 
legal  isydrsMBnIa  are  SMt  Part  142. 
Cuatooas  Bapbtiniis  (19  CFR  Part  142). 
i4M.Midpreacribes 
to  moet  Custooa 
entry  transactioaa.  Utese  prooeduraa. 
known  as  Comal  entry  procednres. 
generally  require  the  fiUng  of  Custons 
foras  aa  well  as  conmerdal  documents 
pertaining  to  the  transaction. 

Section  488.  TaiifT  Act  of  1930  (19 
U.S.C  1499).  aa  originally  enacted, 
authoriied  the  Secretaiy  to  praacribe 
rtdes  aad  refalatkins  for.  aatoog  other 
things,  the  dodaratioa  and  entry  of 
shipments  the  aggregate  value  of  which 
did  not  exceed  t2S0.  Regulations  setting 
forth  procedures  for  such  shipments 
were  issued  in  Subpart  C  of  Part  14S. 
Customs  Regulations  (19  CFR  Part  143. 
Subpart  C\.  entitled  "Informal  Entries". 
Informal  entry  procedures  are  less 
burdensoaw  dian  their  formal 
counterparts.  For  example,  with  the 
assent  of  the  district  director  of 
Customs,  merchandise  eligible  for 
informal  entry  may  be  entered  simply  by 
means  of  a  oonunerdal  invoice  which 
contains  a  signed  declaration  by  the 
importer. 

Section  206  of  Pub.  L  96-673.  dated 
October  30, 1964.  amended  section  496 
by  granting,  with  certain  exceptions,  the 
Seoetary  of  the  Treasury  the  suthority 
to  raise  to  $1250  the  maximum  amount 
for  informal  entry  status.  On  )uly  23. 
1965.  Customs  published  a  number  of 
conforming  amendments  in  the  Federal 
Ragistar  (50  FR  29049).  including  one 
raising  the  limit  for  which  informal 
entries  could  be  nied.  However. 
Customs  raised  the  limit  to  only  $1000 
and  prsaerved  the  option  of  raising  the 
caillng  further  until  after  it  could 
evaluate  the  operational  effect  of  this 
increase. 

On  December  16. 1967.  Customs 
published  a  proposal  in  the  Federal 
Ragistar  (52  FR  47729).  to  change  the 
procedures  for  the  clearance  of  cargo 
carried  by  express  consignment 
operators  or  carriers.  One  purpose  of 
this  proposal  was  to  provide  more 
expedited  clearance  procedures  for  the 
processing  of  such  cargo.  In  this 
document  we  proposed  to  increaae  from 
$1000  to  $1250  the  ceiling  for  which 
informal  entry  procedures  oonld  be  used 
for  cargo  carried  by  expreea 
consignment  operator*  or  carriara. 


After  ex 

received  ia  fsspanas  la  tbe  Oeeembor 
1&  1917.  nottes.  aad  vpoo  further 
evaluation  of  the  o^^erational  benefits  of 
rsising  the  inionnal  entry  limits. 
Customs  now  daans  it  sppropriate  to 
increase  the  maxlBram  amount  for 
infoimal  entry  eligibility  to  $1250  for  all 
transacttoits  to  which  the  $1000  limit 
applied.  Customs  experience  indicates 
that  the  revenue  collected  on  informal 
entile*  ia  very  small.  Customs  believes 
Uiat  Increasing  die  ceiling  to  $1250  will 
allow  Customs  Service  personnel  to 
focus  their  sttention  on  higher  valued 
commercial  transactions,  which  tend  to 
be  more  import  sensitive.  In  addition. 
this  change  will  leaaen  the  bunif  n  on 
tanporters  by  allowing  them  to  file 
informal  entries  for  an  additional  group 
of  transactions. 


In  order  to  make  the  less  burdensome 
informal  entry  procedures  available  for 
a  greater  number  of  import  transactions. 
Custoais  proposes  to  amend  various 
sections  of  the  regulations  to  conform 
them  to  the  satutory  limit  for  informal 
entries. 


Before  sdopting  the  proposed 
regulations,  considersbon  will  be  given 
to  any  written  comments  timely 
submitted  to  Custoou.  Comments 
submitted  will  be  svailable  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552),  f  1.4.  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
1 103.11(b).  Customs  R^ulations  (19 
CFR  103.11(b]).  on  regular  business  days 
between  tlw  hours  of  9:00  a  jn.  and  4:30 
pjn..  at  the  Regulations  and  Disclosure 
Law  Branch.  Room  2119.  Customs 
Headquarters.  1301  Constitution 
Avenue.  NW^  Washington.  DC  20229. 

Regnlatory  FlexibMty  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  »eq.)  it  is  certified  that  if  adopted,  the 
proposed  amendment  will  not  have  a 
significant  Impact  oo  a  substantial 
number  of  small  entities  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.8.C.  603 
snde04. 

Executive  Order  lan 

Tbis  document  does  not  meet  the 
criteria  for  a  "mafor  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
Impact  analysis  has  been  prepared. 


Drafting  Information 

The  principal  author  of  this  document 
was  Arnold  L  Sarasky.  Regulations  and 
Disclosure  Law  Brandu  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

list  of  Subjects 

19CFR  Part  141 

Imports. 
19  CFR  Part  143 

Imports. 
19CFR  Part  145 

Postal  Service. 
Proposed  Amendments 

It  is  proposed  to  amend  Parts  141, 143. 
and  145  (19  CFR  Parts  141, 143,  and  145) 
as  set  forth  below. 

PAfrr  141-ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
Part  141  and  the  specific  authority  for 
the  affected  subpart  continues  to  read  as 
follows: 

Autbotitr  19  U.S.C  OB.  1448. 1484. 1024. 
Subpart  F  also  issued  under  19  U.S.C.  1481. 

S  141.92    [Amendedl 

2.  It  is  proposed  to  amend  S  141.82(d) 
by  removing  "$1000"  and  inserting  in  its 
place  "$1250". 

PART  143-CONSUIIPTION 
APPRAfSEMENT  AND  INFORMAL 
ENTRIES 

1.  The  general  authority  citation  for 
Part  143  remains  as  follows: 

Authority:  19  US£.  Oa  1481. 1484. 1484. 
1498. 1624. 

(143.21    (Amendedl 

2.  It  is  proposed  to  amend  $  143.21. 
paragraphs  (a),  (b),  (c),  (f).  (g)  and  (1).  by 
removing  "$1000"  and  inserting  in  its 
place  "$1250". 

S  143.22    (Amendedl 

3.  It  is  proposed  to  amend  i  143.22(c) 
by  removing  "$1000"  and  inserting  in  its 
place,  "$1250". 

9143.23    (Amendedl 

4.  It  is  proposed  to  amend  {  143.23(d) 
by  removing  "$1000"  and  inserting  in  its 
place  "$1250". 

§143.29    (Amsndsdl 

5.  It  is  proposed  to  amend  the 
introductory  text  and  paragraph  (b)  of 
§  143.29  by  removing  "$1000"  and 
inserting  in  its  place  "$1250". 

PART  145-MAIL  IMPORTATIONS 

1.  The  general  authority  citation  for 
Part  145  and  the  specific  authority  for 


the  affected  sections  continue  to  read  as 
follows: 

AallMrily:  19  U.S.C  88, 1202. 1624.  Section 
145.12  also  issued  under  t»  \3SXL  1315. 1484, 
1498;  section  145J5  also  issued  under  19 
U.&C.14 


<14S.12    (Amendedl 

2.  It  is  proposed  to  amend  i  145.12. 
paragraphs  (aM2).  (aN3).  (b)  and  (c)  by 
removing  "$1000"  and  inserting  in  its 
place  "$1250". 

S14S.35    (Amendedl 

3.  It  is  proposed  to  amend  {  145.35  by 
removing  "$1000"  and  inserting  in  its 
place  "$1250". 

S  145.41    (Amended) 

4.  It  is  proposed  to  amend  §  145.41  by 
removing  "$1000"  and  inserting  in  its 
place  "$1250". 

William  von  Raah, 
Commissioner  of  Customs. 

Approved:  (anuary  12.  ISea 
Gerald  Hilsiier, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  89-1446  Filed  1-23-89:  8-.45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamatton 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Amendments 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

action:  Proposed  rule. 

SUNMAltv:  OSMRE  is  announcing  receipt 
of  proposed  amendments  to  the 
Kentucky  permanent  regulatory  program 
[hereinafter  referred  to  as  the  Kentucky 
program]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendments 
are  intended  to  make  the 
Commonwealth's  regulations  consistent 
with  revised  Federal  regulations 
contained  in  30  CFR  Chapter  VII. 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendments 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments, 
and  the  procedures  that  will  be 
following  during  a  public  hearing,  if  one 
is  requested. 

DATIS:  Written  comments  must  be 
received  on  or  before  4:00  pjn.  on 


February  23. 1969.  to  ensure 
consideration  in  tbe  decision  process,  ff 
requested,  a  public  hearing  on  the 
proposed  amendments  will  be  held  at 
10K»  a-m.  on  February  21. 19ea 
Requests  to  present  oraltestiotony  at 
the  hearing  must  be  received  on  or 
before  4:00  p.m.  on  February  a  198a 
Anoiltt9g9.  Written  comaients  and 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  W.  Hord  Tipton. 
Director.  Lexington  Field  Office.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  340  Legion  Drive.  Suite  2& 
Lexington,  Kentucky  40504. 

Copies  of  the  Kentucky  program,  tbe 
proposed  amendments,  a  hating  of  any 
scheduled  public  meetings,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  OSMRE  Lexington  Field 
Office  and  at  the  office  of  the 
Department  for  Surface  Mining 
Reclamation  and  Enforcement  Usted 
below,  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the    - 
proposed  amendments  by  contacting  the 
OSMRE  Lexington  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Lexington  Field 
Office.  340  Legion  Drive,  Suite  2a 
Lexington.  Kentucky  40504. 
Telephone:  (606)  233-7327. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 
Record  Office.  Room  5315  A,  1100  "V 
Street.  NW.,  Washington.  DC  2Q24a 
Telephone:  (202)  343-5492. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Eastern  Field 
Operations.  Ten  Parkway  Center. 
Pittsburgh.  Pennsylvania  15220, 
Telephone:  (412)  g37-282a 
E)epartment  for  Surface  Mining 
Reclamation  and  Enforcen>ent.  ^2 
Hudson  Hollow  Complex,  Frankfort 
Kentucky  40601.  Telephone:  (502)  564- 
6940. 

If  a  pubhc  hearing  is  held,  its  location 
will  be:  The  Hariey  Hotel.  2143  North 
Broadway.  Lexington.  Kentucky  40505. 

FOR  FURTHER  mFORMATION  CONTACT. 

Mr.  W.  Hord  Tipton.  Director,  Lexington 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  340 
Legion  Drive.  Suite  2&  Lexington, 
Kentucky  40504;  Telephone:  (606) 
233-7327. 


L  Backgromd 

The  Kentucky  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  May  la  1962. 
Information  pertinent  to  the  general 
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background,  rtvisions,  modiflcationi. 
and  amendmenU  to  lh«  proposed 
permanent  program  •ubmiMion.  at  well 
aa  the  Secretary's  flndinga.  the 
disposition  of  comment!  and  a  detailed 
explanation  of  the  conditions  of  appoval 
of  the  Kentucky  program  can  be  found  in 
the  May  1&  1W2.  Padsvai  Ragialw  (47  PR 
21«H-2143S).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendnMOts  are  identin«d 
in  30  CFR  917.11. 91MS.  917.m  and 
917.17. 

IL  Macuaslaa  of  Aasaadsaairts 

By  letter  dated  |une  9.  1967.  OSMRE 
notified  Kentucky  of  State  regulations 
thst  must  be  amended  to  be  consistent 
with  reviaed  Federal  regulations. 
OSMRE's  lattar.  pursuant  to  30  CFR 
732.17.  idantlflad  8  changes  nsaded  in 
the  Kentucky  regulatory  program  for 
cultural  and  historic  resources. 

In  responae  to  the  OSMRE  letter 
Kentucky  submitted  on  December  21. 
1988.  (Administrative  Record  Na  KY- 
841 )  proposed  program  amendments  to 
the  cultural  and  historic  resource 
regulations  contained  in  the  Kentucky 
program. 

The  proposed  amendments  modify 
portions  of  the  Kentucky  Administrstivc 
Regulations  (KAR)  Title  406  Chapters  8 
and  24.  Spadflcally.  the  proposed 
amendments  revise  406  KAR  8:010  by 
including  information  on  the  nature  and 
location  of  archaeological  resources  on 
public  snd  Indian  lands  as  confldential 
information,  and  by  adding  a 
requirement  for  a  new  written  findings 
by  the  Cabinet  relating  to  properties 
listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Pisces.  The 
proposed  amendments  revise  405  KAR 
8K)20  to  require  the  inclusion  of 
infurmation  on  cultural,  historic  and 
known  archaeological  resources  in  the 
nHirative  description  of  each 
exploration  and  reclamation  operations 
plan.  The  proposed  amendments  revlae 
(he  permit  requirements  at  405  KAR 
8:030  and  405  KAR  8.-040  to  specify  that 
Kentucky  may  require  the  applicant  to 
identify  and  evaluate  important  historic 
and  archaeological  resources.  In 
addition,  the  proposed  regulations 
require  that  each  plan  contain  a 
description  of  measured  to  be  used  to 
prevent  advene  impacts  to  public  parks 
or  places  listed  on  the  National  Register 
of  Historic  Places  and  allows  tha 
cabinet  to  require  the  applicant  to  utilize 
appropriate  mitigation  and  treatment 
measures.  The  proposed  smendments 
alao  revise  the  Kentucky  Regulations  st 
406  KAR  24.-040  to  permit  the  relocation 
of  cemeteries  if  suthoriiad  by  spplicable 
State  law  or  regulations. 


m.PubHc 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  now 
seeking  comments  on  whether  tha 
smendments  proposed  by  Kentucky 
fully  satisfy  the  criteria  of  30  CFR  732.15 
for  the  approval  of  Slate  program 
amendments.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  those  Issues  proposed  in 
this  rulemaking,  and  Include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "OATIS"  or  at 
locations  other  than  the  Lexington  Field 
Office.  Lexington.  Kentucky,  wrill  not 
necessarily  be  considered  In  the  final 
rulemaking  or  indudad  in  tha 
Administrative  Record. 

Public  Hearing 

Psrsoos  wishing  to  testify  at  a  public 
hearing  should  contact  tha  person  listed 
under  "PON  nmntm  a^oiiaTiOM 
CONTACT"  by  the  cloee  of  business  on 
February  8. 1989.  If  no  one  requests  an 
opportunity  to  testify  at  a  public 
hearing,  a  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  In 
advance  of  the  hearing  will  allow 
OSMRE  ofTicials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specific  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify  and  who  «vish 
to  do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  sudience  who  wish  to 
testify  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE.  Lexington  Field  Office 

contracting  the  person  listed  under 


advance  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  public  meeting  will  be  made  a  part 
of  the  Administrative  Record. 

IV.  Procedural  OetafaiinatkNis 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act-  On  July  12. 
1984,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3. 4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  This  rule  would  not 
Impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act-  Thia  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.SC  3507. 

List  of  SubM  in  39  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
CariCdose. 

Asaistanl  Dirpclor.  Eastern  Field  Operations. 
|FR  Doc.  ae-14ae  Filed  UZ^-».  S:45  am) 
looet  <s« 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

33CFRPart117 

|CQO13a»-01| 

OfMvbfidBa  Oparatton  flagulBtioni; 


UinpQua  Rhfar,  OR 


;  Coast  Guard.  DOT. 
ACTKM:  Proposed  rule. 


swingspan  bridge  across  the  Umpqua 
River,  mile  11.1.  at  Reedsport  Oregon, 
by  requiring  that  two  hours  advance 
notice  be  given  for  bridge  openings  at  all 
times.  The  current  regulations  require 
the  span  to  open  on  signal  between  8 
a.m.  and  4  p.m.  Monday  through  Friday. 
At  all  other  times,  at  least  four  hours 
notice  is  required  for  openings.  This 
proposal  is  being  made  because  of  a 
steady  decrease  in  requests  for  opening 
the  draw.  This  action  should  allow  the 
bridge  to  be  operated  in  a  more 
economical  fashion  and  stiU  provide  for 
the  reasonable  needs  of  navigation. 
OATC  Comments  must  received  on  or 
before  March  10. 1989. 
annncigfa.  Comments  should  be 
mailed  to  Coomander  (ob).  Thirteenth 
Coast  Guard  District  915  Second 
Avenue.  Seattle.  Washington  98174- 
1067.  The  comments  and  other  materiab 
referenced  in  thia  notice  will  be 
available  for  inspection  and  copying  at 
915  Second  Avenue.  Room  3410.  Normal 
ofTice  hours  are  between  7:45  ajn.  and 
4:15  p-m..  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 


CONTACT. "  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 


r:  At  the  request  of  the  Oregon 

Department  of  Transportation  (ODOTT). 
the  Coast  Guard  is  considering  a  change 
to  the  regulations  governing  the 


IkTION  CONTACn 

John  E.  MikesdL  Chief,  fridge  Section. 
Aids  to  Navigation  and  Waterways 
Management  Branch.  (Telephone  (206) 
442-5864). 

SUPPLSMCNTAIIV  mFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  inchide  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in  the 
proposal.  Persons  desiring 
acknowledgement  that  their  coounents 
have  been  received  should  include  a 
stamped,  self-addressed  postcard  or 
envelope.  The  Commander,  Thirteenth 
Coast  Guard  District  will  evaluate  all 
communications  and  determine  a  course 
of  final  action  on  this  ;Ht>posal.  The 
proposed  regulations  may  be  changed  in 
liglit  of  comments  received. 

Dfcffting  Information 

The  (irafters  of  this  notice  are  Austin 
Pra*r.  project  officer,  and  Lieutenant 
Debordh  K.  Schram.  profect  attorney. 

Discussion  of  the  Proposed  Regulations 

The  Oregon  Department  of 
Transportation  has  asked  the  Coast 
Guard  to  approve  a  change  to  the 
operating  regulations  which  would 
require  that  vessels  request  openings  at 
least  two  hours  in  advance  of  the  time 
when  they  wish  to  pass  the  Umpqua 
River  Bridge.  Records  show  a  decline  in 


openings  since  1982.  In  that  year  the 
total  number  of  openings  was  367.  Since 
1982,  the  average  annual  number  of 
openmgs  has  been  sixty.  This 
corresponds  to  only  five  openings  per 
month.  The  proposed  regulation  change 
would  enable  the  bridge  owner  to 
maintain  the  bridge  without  a  draw 
tender  in  attendance  yet  still  serve  the 
reasonable  needs  <A  navigation. 

EooDmnic  Assassnieut  and  GertificatiaD 

These  proposed  regulations  are 
considered  to  be  non-mafor  under 
Executive  Order  1291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regulatory 
poUcies  and  procedures  (44  FR 11034; 
February  28. 1979).  The  economic  impact 
of  this  proposal  is  eiqtected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Navigation  and  marine 
related  interests  will  not  be  significantly 
affected  by  diis  prt^xised  rule  because 
the  subfect  bridge  is  opened  infrequently 
for  vessels.  The  reasonable  needs  of 
these  interests  woald  still  be  met  by  the 
proposed  c^rating  regulation.  Since  the 
economic  impact  df  this  proposal  is 
expected  to  be  minimal  the  Coast 
Guard  certifies  that,  if  adopted,  it  wiU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulatiaas 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499:  49  CFR  1.46;  33 
CFR  1.05-1  (g). 

2.  Secti<Hi  117.893.  paragraph  (a)  is 
revised  to  read  as  follows: 

§117.893    Umpqua  River 

(a)  The  draw  of  the  U.S.  101  bridge, 
mile  11.1.  at  Reedsport.  shall  open  on 
signal  if  at  least  two  hours  notice  is 
given. 
•        *        •        •        • 

Dated:  )aniiary  12. 1909. 

O.C  O'Donovan. 

Capt.  usee.  Acting  Commander.  13th  Coast 
Guard  District 

|FR  Doc.  89-1538  Filed  1-2^-88:  ft4&  aon) 


ENVmONMENTAL  PROTECTKM 
AGENCY 

40CFRPart52 

(FRL-3507-8I 

Approval  and  PromulQation  of 
•mptefnentation  Plans;  Ohio 

AOENCY:  U.&  Environmental  Protectioa 
Agency  (USEPA). 
action:  Proposed  rule. 


:  USEPA  is  proposing  to 
disapprove  a  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  ozone. 
The  requested  revision  for  Steel  City 
Corporation  in  Youngstown.  Ohio 
consists  of  a  proposal  to  meet  the 
current  requirements  for  surface  *-**^*i»^ 
of  miscellaneous  metal  parts  and 
products  as  omtained  in  Ohio 
Administrative  Code  (OAC)  Rule  374S- 
21-00(U)  (3.5  pounds  of  volatile  organic 
compounds  per  gallon  of  coatag. 
excluding  water,  limitation)  uaiag  an 
alternative  emission  control  program 
(bubble)  between  a  spray  coating  line 
and  two  dip  tanks  located  at  the  facility. 
This  revision  request  also  includes  a 
monthly  vohime-wei^ted  average  for 
the  source  Ohio's  rule  currently  requres 
that  this  limit  be  met  as  a  daily  vohiase- 
weigbted  average  for  each  ai^licator. 

USEPA  is  proposing  to  disapprove  this 
revision  because  there  is  insufficient 
documentation  to  support  that 
complying  coatings  for  Steel  City 
Corporation  are  unavailable,  and 
because  there  is  no  documentation 
provided  that  demonstrates  that  the  30- 
day  averaging  period  provision,  in  the 
requested  SIP  revision,  is  as  short  as 
practicable.  As  a  result  of  this  action, 
the  source  remains  sub)ect  to  the  control 
requirements  of  OAC  Rule  3745-21- 
08(U)  and  OAC  Rule  3745-21-04(C)(28) 
which  requires  compliance  with  OAC 
Rule  3745-21-09(U)  by  December  31, 
1982. 

date:  Comments  on  the  requested  SIP 
revision  and  on  the  proposed  USEPA 
action  must  be  received  by  February  23. 
1989. 


:  Copies  of  the  requested  SIP 
revision  are  at  the  following  addresses 
for  review:  (It  is  recommended  that 
interested  parties  telephone  Debra 
Marcantonia  at  (312)  886-8088,  before 
visiting  die  Region  V  Office.) 
US.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street  Cbicaga 

Illinois  60604. 
Ohio  Environmental  IVotection  Agency. 

Office  of  Air  Pollution  Control.  361 

East  Broad  Street.  Columbus.  Ohio 

43216. 


/  Vol.  54.  No.  14  /  Tu— day.  laiwry  24.  1969  /  Proposed  Rulw 


Federal  Register  /  Vol.  54.  No.  14  /  Tuesday.  January  24.  1989  /  Proposed  Rules  3497 


CopiM  of  Um  Tachnlcal  Support 
DocuiiMnt  for  thia  propoMd  rulemaking 
■r*  also  available  from  th«  Region  V 
Office.  Comments  on  this  proposed  rule 
•hould  be  addreaaed  to:  (Flease  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Guleiian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-28).  U.S  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  80804. 


kTIOH  oontact: 
Debra  Marcantonlo.  Air  and  Radiation 
Branch  (SAR-aB).l  U.&  Environmental 
Protectloo  Agency.  Region  V.  Chicago. 
Illinois  80804.  (312)  i 


rMivi 

November  ».  1986.  the  Ohio 
BnvironoMntal  Protectloo  Agsncy 
(OBPA)  submitted  a  site-epecifk:  SIP 
revisioo  request  for  the  miscellaneous 
metal  coetlog  lines  at  the  Steel  Qty 
Corporatioo  in  Youngstown.  Ohio.  Steel 
Qty  is  a  steel  products  manufacturer 
spedallilng  in  small  consumer  products 
such  as  mailboxas.  (anca  poets,  metal 
shelves  and  storage  parts.  Steel  Qty 
paints  theee  products  uekig  three 
surface  ooatiiig  Unee:  a  brmvn  dip  tank 
(KOOS).  a  peen  dip  tank  (KOOS)  and  an 
electroetatic  spray  both  (K004).  known 
aa  the  mailbox  line. 

All  three  Unee  are  subtect  to  the 
requirements  of  OAC  Rule  t745-n- 
O0(U)  for  surface  coating  of 
mlacellaneoua  metal  parts  and  products. 
This  rule  limits  the  VOC  content  of  any 
extreme  performance  coating  used  on 
these  lines  to  3.5  pounds  of  VOC  per 
gallon  of  coating,  excluding  water. 
These  lines  are  alao  subtect  to  OAC 
Rule  3746  -n-0»-04(C)(28)  that  requires 
compliance  with  Rule  3745-21-08^  by 
December  31. 1982.  Additionally.  OAC 
Rule  3745-2-1-08(8)  requires  that  this 
limit  be  met  as  a  dailv  volume-weighted 
average  for  eech  epplicator.  USEPA 
approved  these  rules  •■  meeting  the 
reasonably  available  control  technology 
(RACT)  '  requirement  of  the  Clean  Air 
Act  on  October  31. 1900  (45  PR  72122). 
■nd  |une  29. 1982  (47  PR  28007). 

Through  the  use  of  water-based 
coatings,  the  green  end  brown  dip  tanks 
are  in  compliance  with  this  limit.  The 
average  VOC  content  of  coatings  used 
in  these  lines  since  |ulv  1986  is  2.2 
pounds  of  VOC  per  gallon  of  coating, 
excluding  water.  However.  Steel  City 
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has  been  unsuccessful  in  developing 
complying  coatings  for  the  mailbox  line. 

OEPA  requested  an  alternative 
mission  control  program  (bubble)  for 
Steel  Qty  because  the  source  does  not 
have  complying  coatings  for  its  mailbox 
line.  This  bubble  would  allow  Steel  Qty 
to  offset  the  excess  emissiofis  from  this 
line  with  the  surplus  emission 
reductions  from  the  green  and  brown 
dip  tanks.  The  average  coating  used  on 
the  mailbox  line  has  a  VOC  content  of 
4.5  pounds  of  VOC  per  gallon  of  ooating. 
excluding  water.  Because  more  paint  is 
used  on  each  dip  line  than  on  the 
mailbox  line  on  an  average  day.  under 
normal  operations,  the  averafs  VOC 
content  of  paint  used  in  this  facility 
overall  will  be  less  than  3.5  pounds  of 
VOC  per  gallon  of  coating,  excluding 
water. 

Therefore.  OEPA  requested  the  site- 
specific  RACT  determinatioa  for  Steel 
Qty  to  allow  the  source  to  meet  the 
limitation  of  3.5  pounds  of  VOC  per 
gallon  of  coating,  excluding  water,  on  a 
plant-wridc.  monthly,  volume-weighted 
average  basis  in  lieu  of  the  daily  basis 
specified  in  OAC  Rule  3745-21-08(8). 

The  OBPA  propoees  to  specify  the 
following  allowable  VOC  amisoioo 
limitaboas  for  SImI  Qty's  coatii«  lines 
in  lieu  of  the  requirements  of  OAC  Rules 
3745-21-08(8)  and  3746-21- 

0^UM1M•MU1): 

1.  For  KOOS  (the  electrostatic  spray,  or 
mailbox  line): 

(a)  The  VOC  content  of  any  coating 
employed  in  this  coeting  line  shall  not 
exceed  4.8  pounds  of  VOC  per  gallon  of 
coating  applied,  excluding  water  and 

(b)  The  VOC  content  of  all  coatings 
applied  in  sotirces  K004.  K006.  and  KOOO 
shall  not  exceed  3.5  pounds  of  VOC  per 
gallon  of  coating  applied,  excluding 
water,  on  a  monthly  volume- weigh  ted 
everage  basis. 

2.  Por  K006  and  KOOO  (the  green  dip 
tank  and  brown  dip  tank): 

(a)  The  VOC  content  of  any  coating 
employed  in  this  coating  line  shall  not 
exceed  3.0  pounds  of  VOC  per  gallon  of 
coating  applied,  excluding  water  and 

(b)  The  VOC  content  of  all  coatings 
applied  in  sources  K004.  K006.  and  K006 
shall  not  exceed  3.5  pounds  of  VOC  per 
gallon  of  coating  applied,  excluding 
water,  on  a  monthly  volume- weighted 
average  basis. 

OEPA  issued  a  variance  and  permits 
to  operate  to  Steel  City  Corporation, 
which  include  the  above  emission  limits. 
In  addition,  the  variances  contain 
recordkeeping  and  reporting 
requirements. 

On  April  ia  1986.  USEPA  notified 
OEPA  that  Its  November  2a  1986. 
submittal  for  Steel  Qty  was  deficient  as 


discussed  in  USEPA's  technical  support 
document  dated  March  4. 1986.  OEPA 
submitted  supplemental  information  on 
)une  13. 1986  and  August  18. 1986. 
USEPA  subsequently  wrote  three 
technical  support  docimient  addenda 
dated  |uly  7. 1986:  September  23. 1966: 
and  December  12. 1986. 

This  notice  identifies  two  major 
deficiencies  which  cause  the  revision  to 
be  unapprovable.  However,  if  the  State 
corrects  these  major  deficiencies,  it 
should  also  ensure  conformance  with 
USEPA  requirements  specified  in  the 
following  documents  before  submitting 
the  revision  for  approval  by  USEPA:  (1) 
Appendix  D  of  the  Poat-1987  ozone 
policy,  titled  "Discrepancies  and 
Inconsistencies  found  in  Current  SIFs, 
(2)  a  May  25. 1988.  clarification  to 
Appendix  D  titled  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Defldeneies. 
and  Deviations."  and  (3)  the  ''SIP 
Approvability  Checklisl-Enforceability" 
tvhich  is  attached  to  a  September  23, 
1987.  policy  memorandum  titled 
"Review  of  State  Implementation  Plans 
and  Revisions  for  Enforceability  and 
Legal  Sufficiency."  These  documents 
contain  USEPA  requirements  (largely 
dealing  with  SIP  approvability  and 
enforceability)  whldi  must  be  met  for  a 
site-specific  SIP  revision  to  be  approved. 

Ahamativa  Eaaiaakia  Coolnil  ProfraB 
(BobUe)  Crilsda 

Criteria  for  evaluating  emissions 
trades  (bubbles)  are  contained  in  the 
USEPA's  Emission  Trading  Policy 
Statement  dated  December  4. 1986  (51 
PR  43813).  This  policy  requires  that  any 
emission  reductions  used  in  trades  be 
surplus,  permanent,  quantifiable  and 
enforceable. 

The  use  of  the  weighted-average 
emission  limitation  specified  in  the 
OEPA's  variance  and  permits  to  operate 
ensures  that  all  of  the  reductions  used 
for  the  bubble  are  surplus,  quantifiable, 
and  permanent.  The  reductions  are 
surplus  because  only  the  reductions 
below  the  SIP  allowable  are  used  for 
credit  and  the  reductions  did  not  occur 
prior  to  1984  (which  is  after  the 
monitoring  data  was  collected  for  use  in 
the  approved  ozone  attainment 
demonstration).  This  trade  would  also 
be  enforceable  because  SlP-approved 
compliance  methods  are  contained  in 
the  variance.  Therefore,  the  emission 
trading  policy  requirements  have  been 
satisfied. 

Extended  Avoragiog  Time  Critaiia 

USEPA's  January  2a  1984.  policy 
memorandum,  subject  "Averaging  Times 
for  Compliance  with  VOC  Emission 
Limits",  contains  the  following  criteria 


for  evaluating  VOC  requests  for 
extended  averaging  times.  Also  included 
below  is  USEPA's  evaluation  of  the 
Steel  City  Corporation  revision  with 
respect  to  each  requirement. 

Criterion  1 

Extended  averaging  can  be  permitted 
where  the  source  operations  are  such 
that  daily  VOC  emissions  cannot  be 
determined,  or  where  the  application  of 
RACT  for  each  emission  point  is  not 
economically  or  technically  feasible  on 
a  daily  basis. 

USEPA  s  Evaluation 

The  Steel  City  revision  has  not  met 
this  requirement  because  it  did  not 
document  that  it  is  infeasible  to  achieve 
the  RACT  limit  on  a  daily  basis  through 
the  use  of  complying  coatings. 

Although  OEPA's  June  13, 1986,  letter 
lists  eight  coating  suppliers  contacted  by 
Steel  City,  it  does  not  document  why 
these  suppliers  were  unable  to  provide 
complying  coatings.  The  source  must 
document  that  it  contacted  all  suppliers 
that  could  reasonably  be  expected  to 
provide  coatings  for  the  mailbox  line 
and  that  any  complying  coatings  that 
were  developed  were  tested. 

The  revision  did,  however,  dociunent 
that  the  cost  effectiveness  of  add-on 
control  for  this  source  is  higher  than 
what  USEPA  has  considered  reasonable 
in  the  miscellaneous  metals  control 
technique  guidelines.  Nevertheless. 
USEPA  cannot  approve  this  revision 
without  adequate  doounentation  that 
the  use  of  complying  coatings  is  not  a 
reasonably  available  option  for  Steel 
City.  Further  discussion  of  the  type  of 
demonstration  required  can  be  found  in 
the  Appendix  A  to  the  notice  of 
proposed  rulemaking  on  the  Easco 
Aluminum  action  published  oin 
November  9, 1988  at  (53  FR  45285).  If  an 
adequate  demonstration  is  made  that 
complying  coatings  are  not  available  to 
Steel  City,  USEPA  would  consider  a 
request  for  a  site-specific  RACT 
determination  for  this  source. 

Criterion  2 

The  area  must  not  lack  an  approved 
SIP  and  there  must  not  be  any  measured 
violations  of  the  ozone  standard. 

USEPA's  Evaluation 

Steel  City  is  located  in  Mahoning 
County  which  is  part  of  the  Youngstown 
demonstration  area.  This  is  a 
nonattainment  area  for  ozone.  USEPA 
approved  the  Ohio  ozone  SIP  on 
October  31. 1960  (45  FR  72122).  The 
Mahoning  County  ozone  moniter  did  not 
record  any  violations  for  any  three-year 
period  between  1962  and  1987.  Thus, 
when  the  re  luest  for  redesignation  was 


submitted,  this  criterion  had  been  met. 
However,  based  on  1986-1988 
monitoring  data,  there  was  a  violation  of 
the  ozone  standard  in  this  area.  Hence, 
the  area  may  be  a  candidate  for  a  SIP 
call  under  section  110(a)(2](H],  and  if  the 
State  resubmits  this  request  to  correct 
the  other  problems  identified  in  this 
notice,  that  submittal  must  address 
these  exceedances  of  the  ozone 
standard. 


Criterion  3 


■\- 


A  demonstration  must  be  made  that 
the  use  of  long-term  averaging  (greater 
than  24-hour  averaging)  will  not 
jeopardize  either  ambient  standards 
attainment  or  the  reasonable  further 
progress  (RFP)  plan  for  the  area.  This 
must  be  accomplished  by  showing  that 
the  maxium  daily  increase  in  emissions 
associated  with  monthly  averaging  is 
consistent  with  the  approved  ozone  SIP. 

USEPA 's  Evaluation 

OEPA  has  denumstrated  that  the  use 
of  monthly  averaging  by  this  source  will 
not  jeopardize  the  RFP  plan  for  the  area. 
The  1983  RFP  chart  for  the  Youngstown 
demonstration  area  indicates  a  growth 
cushion  of  42,247  pounds  of  VOC  per 
day.  This  is  more  than  sufficient  to 
cover  Steel  City's  needs  of  470  pounds  of 
VOC  per  day,  which  is  based  on 
maximum  operation  of  all  diree  lines. 
Thus,  when  the  request  for 
redesignation  was  submitted,  this 
criterion  had  been  met  However  as 
stated  previously,  there  has  been  a 
recent  violation  of  the  ozone  standard  in 
this  area.  Thus,  the  previously  approved 
control  strategy  demonstration  may  be 
inadequate,  and  the  existence  of  a 
growth  cushion  is  now  questionable.  If 
tiie  State  resubmits  to  correct  the  other 
problems  identified  in  this  notice,  that 
submission  must  also  address  how  the 
long-term  average  will  not  jeopardize 
either  attainment  of  the  ambient  air 
quality  standard  or  RFP  for  the  area  in 
light  of  the  questionable  status  of  the 
control  strategy  demonstration. 

Criterion  4 

Averaging  times  must  be  as  short  as 
practicable  and  in  no  case  longer  than 
30  days. 

USEPA  '8  Evolution 

Steel  City  Corporation  has  not 
submitted  documentation  to 
demonstrate  that  it  is  not  possible  to 
comply  with  the  limit-contained  in  the 
proposed  revision  using  a  shorter 
averaging  time  than  30  days  (e.g.  7  days, 
15  days,  etc),  USEPA  cannot  approve  a 
SIP  revision  that  includes  a  30-day 
averaging  period  without  such  a 
demonstration. 


Conclusion 

USEPA  is  proposing  to  disapprove  this 
revision  to  the  Ohio  ozone  SIP  for  the 
Steel  City  Corporation  in  Mahoning 
County  because  there  is  insufficient 
documentation  to  support  that 
complying  coatings  for  this  source  are 
unavailable  and  because  there  is  no 
documentation  provided  that 
demonstrates  that  a  30-day  averaging 
period  is  as  short  as  practicable. 

Pursaunt  to  the  provisions  of  5  U.S.C. 
605(b),  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  affects  only  one  source.  In 
addition,  this  action  imposes  no  new 
requirements  on  the  source. 

Under  Executive  Order  12291,  today's 
action  is  not  "major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Autfaofity:  42  U.S.C  7401-7M2. 

Dated:  February  6, 1987. 
ValdasV.Adamkua, 
Regional  Administrator. 

NotK  Thia  document  was  receiv0d  by  tlie 
Office  of  the  Federal  Register  lanaafy  IS, 
1989. 
(FR  Doc  89-1481  Filed  l-2}-«9(  ft45  an] 
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AOCNCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  role. 

SUMMAirr:  The  Service  proposes  to 
determine  two  plants.  Lesquerella 
congesta  (Dudely  Bluffs  bladderprod 
and  Physaria  obcordata  (Dudley  Bluffs 
twinpod),  both  members  of  the  mustard 
family  from  Rio  Blanco  Counfy. 
Colorado,  to  be  threatened  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  Both  qiecies 
grow  on  oil  shale  outcrops  that  are 
primarily  over  a  range  of  approximately 
15  miles  along  two  adjacent  drainages, 
Piceance  and  Yellow  Creeks,  in 
Piceance  Basin.  The  twinpod  also  occurs 
on  two  localities  on  Calamify  Ridge  12 
miles  to  the  west  of  these  two  drainages. 
They  are  known  fiom  five  populations 
each,  two  of  which  occur  together.  Most 
of  these  sites  are  on  public  land 
administered  by  the  Bureau  of  Land 
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ManagcfiMfit.  with  portion*  of  thra* 
Iwtnpod  tilM  along  PIceano*  Craek  and 
CalMMity  RMflB  on  prtvata  and  ana  oiw 
bladdai^od  ail*  wkmft  Yvliow  Oaak  on 
Colorado  DMatan  of  Wildlife  land  No 
Padaral  or  State  law*  protect  th«  two 
•pacles  on  Ihaaa  aitaa.  Within  thm  oil 
•hala  rich  Ptoaancia  BmUi.  tha  Oadlar 
Bluff*  Maddarpod  and  twinpod  oocar  in 
tha  muitiminenil  ail  altela  aane.  an  araa 
conia  Wni  rtd)  dipasite  of  oil  aliala  in 
the  mahoganjr  aaaa  and  aodiom 
minwala.  oahooMte  (aedhun 
bicaitonate)  airf  dawauntte  (a  potoattal 
■oufca  of  ahiiaal  te  tha  aaliiM  aona.  If 
project  daaipte  for  davelopoant  of  theae 
deposite  do  not  lachide  plannlns  f*r 
conaervalkM  af  dwaa  two  —atnrda. 
which  only  occur  bare,  bodi  apacte* 
couk)  ba  ateniflrandy  impacted.  Tlda 
proposal  if  aMda  inal.  would 

by  the  Act  for  Lmquenih 
Phygaria  obcordata.  The  Service 
data  and  comment*  from  the  pubUc  an 
thi*  propoaal. 

OATia:  Comments  from  all  interested 
parties  must  be  racaivad  by  March  Z7. 
1880.  hbHc  haartng  raquaats  most  be 
received  by  March  10.  IMt. 
AMMMMn:  Comment*  and  materials 
cnnceminf  this  propoaal  should  ba  sent 
to  the  State  Supervisor.  U.S.  Pish  and 
Wii4flife  Servtce.  PMh  and  WlMUfa 
Enhancemant  &29-25  V^  Road  Suite 
B113.  Grand  junction  Colorado  81306. 
Comments  and  matariala  moaivad  will 
be  available  for  public  inspection,  by 
appointment,  during  normal 
hours  at  tha  above  address. 


IMMIT 
|ohn 
address 
322-0851) 


at  (he  Cifand  fuuiuuB 
(38BrM8-<T7B  or  PTS 


Backfround 

Two  new  spades  of  wild  mustards. 
LetquereUa  congntn  (Dudley  Bhdb 
bladderpodi  and  Phyaarta  obcordata 
(Dudley  BldRs  twiniMdl.  wese 
dte«n>arad  ia  tatZ  dari^  a  Ooitetk 
Inventory  of  tha  Plcaanre  Baste 
conducted  by  the  Colorado  Natural 
Heritage  lavaniory  (or  the  Bureaa  of 
Land  Maaagemaol  (Bureau:  Tha  Nahua 
Conservancy  1982.  Colorado  Natural 
Areas  Program  1987).  Thay  ware 
subsa<)ueatly  described  by  Dr.  Raad 
Rollins,  an  expert  on  the  mustard  (aaiiiy. 
who  vialled  Ptcaaace  Basin  and 
observed  tham  at  Dudley  Bluffs  ia  1983 
(RollhM  1981  RaUlaa  1984).  Thssc  taro 
herbaceous  pereonials  are  tha  rareat  of 
several  od  abate  plaal  apastes  la  Iha 
Picaance  Baste. 

L  congetta  la  aa  aaUratealy  sbmO 
cuahlonplaa  ao^  1-44 


1.2  inchaa)  in  diaaatar  with  fruitiae 
stems  up  to  1.1  oantteaetars  (OS  ia(^aa) 
tail  Tha  caahton  growth  habM  ia  aa 
adaptotioa  to  aroahw  badlaad  aofla 
which  has  indepandaatly  avolvad  in 
several  unrelated  taxa  te  this  area.  It 
has  saMQ  linear,  anlim.  aiteaiy  laawaa  8- 
13  mmiMiUri  (OlS-.S  iBcha&;  laiM:  farlghl 
yellow  flowaia:  and  rounded  pubaacant 
fruits.  rS-3.5  AilllBatars  (000-014 
Inches)  %vida.  P.  obcordata  is  12-18 
centimeter*  (4.8-7.2  inches)  tall  with 
oblanceolate.  entire  teave*  1.0-1  J 
cantiaisters  ifikA-OA  inchaa)  wide  and 
AJO-^A  laaliaislaiB  (1^8^8.8 techea)  tevg. 
with  a  sihranr  ahaan  daa  to  a  dense 
coverii^  ^  aoariapping.  diah  ahapad 
trichomas.  It  has  yaUow  fkiarers.  7-0 
miUimatan  iO.»-0L4  inchaa)  long,  and 
slightly  Inflated  haart-ahapad 
(oboonlataj  fruMs. 

Theae  two  rare  mustards  pow  oa 
steep,  banwa  autcropa  derived  fataa  a 
mixture  of  calcareous  sandstone  and 
shale  strata  which  are  exposed  along 
draiaagss  Ifaaagh  avoatea  frtxn 
downouttteg  of  atreems  in  the  Ploaaaea 
Baahk  Ths  sarroaodiag  hills  and  mssas 
whloh  si^part  pinyon-)naipsr 
irnndlMds  alsa  csatete  acattarad 
outcrops  afhsMtot  *(  support  L 
congnta.  Thsse  skaU  are  derived  from 
tha  CsQsas  Crasn  Rtear  and  Unite 
Formations  jCashtna  and  Donnell  1974). 
The  rich  ad  ahate  baaving  Green  Rivar 
Formation  formed  as  a  lacustrine 
deposit  in  Lake  Uinta,  formiag  flaa 
textured  ahala.  Later.  Lake  Uinta  ilUad 
writh  sand  aad  silt  dapoaite  which  are 
the  ooaraar  grained  Uinta  Formation.  At 
the  iataflaoe  af  these  two  famations. 
the  lakabad  CMeo  River  Fomatioa 
ahale  intertangues  %vith  the  deUaic  and 
fluvial  laialsliias  and  siltjtoaas  of  Um 
Uinta  FenaaWan.  For  iaslaBca.  at  Um 
type  lacaality  of  the  two  spades,  tha 
hillside  with  the  bUdderpod  aad 
twinpod  te  iormsd  by  sIraU  of  the  Uiate 
Pormatioa  on  the  top  and  the  baaa  with 
the  Thlrtaan  MiU  Ciaek  Toague  of  tha 
Green  River  Pormatiaa  on  the  slope 
(where  moet  of  the  ouiatards  grow  at 
this  site).  Along  Yellow  Creek,  the 
Dudley  Bluffs  bladderpod  and  twtnped 
grow  priiaarily  oa  oatcrapa  of  the  Uiate 
FormatioiL  whasaas  at  Catea^ty  Ridgs 
the  twinpod  grows  on  outcrops  of  the 
Parachute  Creek  Member  of  the  Green 
River  Formation.  Elevational  ranges  for 
these  spectea  are  1880-8010  awlers 
(0140-8644  feet)  far  L  ooagaata  and 
1808-2288  aMters  (ia80-?>44e  teet)  far  P. 
obcordata. 

In  1988  the  ColorMlo  Nabonal  Arses 
Progmsi  ooadaoted  fiakl  work  on  P. 
obcordata  te  dslsraiine  its  rarity  and 
rang*  (Colerada  Natural  Aiaas  Pro^aai 
1987).  Sltas  ef  <.  aw^ssm  ware 
dallnaaied  St  the  sasM  Uow.  Oariaf  dds 


survey,  popatetions  of  both  apedea  were 
fotaid  for  tha  fint  time  along  Yellow 
Creek,  the  oaxt  ihaiai^  weal  of 
PIceanaa  Oaek  aid  aboai  5  autes  away. 
Hie  largest  known  populations  of  both 
species,  approximately  10.000 
individuals  each,  were  discovered 
growing  topdisr  at  the  )unctten  of 
Piceanca  Craek  aad  Ryaa  Gakh.  2  mHea 
north  of  Ondtey  Bhdift.  Aiao  napped 
were  the  previoasly  discovered  sites  of 
P.  obcordata  at  CalaiaHy  Ridge,  die 
western  boandaiy  of  the  Picaaace  Basin 
and  approximately  15  miles  wsat  of 
Piceance  Creels.  These  sites  differ  from 
those  along  Piceance  and  YeDow  Creeks 
by  occurring  along  ridges  st  the  heads  of 
two  drainages  and  on  a  different 
stratum.  No  L  congeata  was  found  at 
Calamity  Ridge.  Afl  naior  drainages  in 
the  Piceance  Basin  were  surveyed,  end 
dieae  two  spedes  were  found  only  along 
Piceance  and  Yellow  Creeks  and  tb* 
twinpod  at  Calamity  Ridge. 

L  Lvtignta  has  five  populations  on 
approximately  SO  total  acres  over  a 
range  of  10  miles.  P.  obcordata.  which 
occurs  on  outcrops  farther  upstream  on 
Piceance  Creek  and  downstream  on 
Yellow  Craek.  has  a  range  of  15  mile*, 
plus  the  two  populations  on  Calamity 
Ridge,  with  a  total  of  five  papulations  on 
approximately  250  acres.  However,  the 
Dudley  Btuffs  and  Ryan  Gulch  sites, 
which  are  only  2  miles  apart  contain  a 
maiority  of  both  spedes. 

The  Dudley  Bluff*  bladderpod  and 
twinpod  occiir  mostly  on  land 
administered  by  the  Bureau,  with  the 
exception  of  portions  of  the  Dudley 
Bluffs  site  on  private  land  and  a  portion 
of  the  YeDow  Creek  sites  on  Colorado 
Division  of  WTIdhfe  land.  The  Bureau 
ha*  designated  the  Federal  portions  of 
the  Dudley  Bhiffs  site  and  one  of  the 
Calamity  Rid^  sites  as  Areas  of  Cridcal 
Environmentel  Concern  (Bureau  of  Land 
Management  19B7a). 

L  congetta  and  P.  obcordata  grow 
either  on  ouUxops  of  the  oil  shale 
bearing  Green  River  Formation  or  the 
overlying  Uinta  Formation,  which  is 
considered  overbiuden  to  the  oil  shale. 
Except  for  the  Calamity  Ridge  sites,  all 
the  occurrences  are  within  the 
multimineral  oil  shale  area.  This  araa  at 
the  center  of  the  Piceance  Basin 
contains  thick,  rich  sections  of  oil  shale 
in  the  mahogany  zone  (and  thick 
overburden  of  the  Uinta  Formation)  and 
also,  in  the  underlying  saline  sone.  the 
sodium  niaerals  nahoolite  (sodium 
bicarbonate)  and  dawsonite  (a  potential 
source  of  ahunina).  L  coageBta  and  P. 
obcordata  are  vutearable  to  impacU 
resulting  fraa  tha  development  and 
extractiaa  of  these  od  ahala  minerals 
lactivilias. 


Federal  action  involving  these  spedes 
began  on  September  27, 1985.  when  the 
Service  published  a  notice  of  review  in 
the  Federal  Register  (45  JFK  39526) 
covering  plant*  being  considered  for 
dassiflcation  as  endangered  or 
threatened.  L  congesta  and  P. 
obcordata  were  included  in  this  notice 
as  category  2  spedes.  Unfortunately,  L 
congesta  was  erroneously  listed  as  L 
condensata,  a  common  species. 
Category  2  comprises  texa  for  which 
information  now  in  possession  of  the 
Service  indicates  that  proposing  to  list 
them  as  endangered  or  threatened 
spedes  is  possibly  appropriate,  but  for 
which  substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file.  The  present 
proposal  is  based  on  more  cturent 
biological  date  from  the  Colorado 
Natural  Areas  Program  (1967). 

Section  4(b)(3)(B)  of  the  Endangered 
Spedes  Ad  (Ad),  as  amended  in  1982. 
requires  the  Secretary  of  the  Interior  to 
nudce  findings  on  certain  petitions 
within  1  year  of  their  receipt.  All  taxa 
conteined  in  the  1965  notice,  induding  L 
congesta  and  P.  obcordata.  were  treated 
as  being  petitioned  on  Odober  11. 1965. 
In  Odober  1966.  Odober  1967.  and 
October  196&  the  Service  made  the  12- 
month  finding  that  the  petition  to  list  L 
congesta  and  P.  obcordata  was 
warranted,  but  precluded  by  other 
listing  actions  of  higher  priority.  The 
present  proposal  constitutes  the  final  1- 
year  finding  requirement  of  section 
4(b)(3)(B)  of  the  Ad  for  this  spedes. 

Summary  of  Factors  Affecting  die 

Spedes 

Section  4(a)(1)  of  the  Endangered 
Spedes  Ad  (16  U.S.C  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lisU.  A  spedes  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Lesquerella  congesta 
Rollins  (Dudley  Bluffs  bladderpod)  and 
Physaria  obcordata  Rollins  (Dudley 
Bluffs  twinpod)  are  as  foUows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Portions  of  the 
multimineral  oil  shale  area,  including 
Dudley  Bluffs,  Ryan  Gulch,  and  Yellow 
Creek,  overlay  oil  shale  deposits  that 
are  potentially  recoverable  by  open-pit 
mining  (Bureau  of  Land  Management 
1964).  file  rest  of  the  area  is  suitable  for 
underground  mining  of  oil  shale.  A  pilot 
protect  for  a  nahcoUte  solution  mine  has 
been  constructed  on  Bar  D  Mesa 


between  Piceance  Creek.  Yellow  Creek, 
and  Ryan  Gulch,  and  a  120,000  tons  per 
year  conunercial  mine,  includUig 
evaporation  pounds  and  a  pipeline,  has 
been  proposed  which  would  cover  254 
acres  (Bureau  of  Land  Management 
1986;  Bureau  of  Land  Management 
1987b).  Currently,  the  Bureau  is 
reserving  the  multimineral  area  fit)m 
commercial  leasing  until  improved 
multimineral  recovery  technology  is 
developed  However,  leases  for 
noncommerdal  research  tracts  not 
exceeding  2,000  acres  will  still  be 
considered  (Bureau  of  Land 
Management  1986;  Bureau  of  Land 
Management  1987a).  Because  of  the 
massive  scale  of  potential  development 
in  the  limited  area  in  which  L  congesta 
and  P.  obcordata  occur,  a  significant 
portion  of  the  habitet  of  these  two  wild 
musterds  would  be  destroyed  and/or 
modified  and  their  range  possibly 
curtailed  if  development  occurs.  Up  to 
100  and  72  percent  of  the  acreages  on 
which  L  congesta  and  P.  obcordata 
occur,  respectively,  could  be  developed 
There  is  already  a  designated  linear 
utility  corridor  for  pipelines, 
transmission  lines,  and  roads  along 
Ryan  Gulch  (Bureau  of  Land 
Management  1987a),  and  potential 
corridora  exist  along  Dudley  Gulch, 
Piceance  Creek,  and  Yellow  Creek 
(Bureau  of  Land  Management  1984).  One 
of  the  Calamity  Ridge  sites  has  been 
bisected  by  a  road  (Colorado  Natural 
Areas  Program  1987). 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  No  detrimental  uses  of  these 
plants  are  known. 

C  Disease  orpredation.  No  threato 
are  known. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  There  are  no 
Federal  or  Stete  laws  protecting  L 
congesta  and  P.  obcoidata  on  Federal 
State,  or  private  lands.  The  Bureau's 
designation  of  one  area  each  at  Dudley 
Bluffs  and  Calamity  Ridge  as  Areas  of 
Critical  Environmental  Concern 
provides  for  priority  management  of  £. 
congesta  and  P.  obcordata)  at  these 
sites.  However,  these  areas  only  proted 
about  20  percent  of  the  already  limited 
habitat  (about  50  acres  for  L  congesta 
and  250  acres  for  P.  obcordata  for  these 
two  species.  The  Act  would  provide 
additional  protection  and  encourage 
active  management  through  the 
"Available  Conservation  Measures" 
discussed  below. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  These 
spedes'  pattern  of  rarity,  being  locally 
abundant  on  small  areas  of  spedalized 
habitet,  makes  them  particulariy 


vulnerable  to  surface  disturbances 
despite  their  high  densities. 

The  Service  has  carefully  assessed  the 
best  sdentific  and  commerdal 
information  available  regarding  the  past 
present  and  fiiture  threats  fac^  by 
these  spedes  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Lesquerella 
congesta  and  Physaria  obcordata  as 
threatened.  These  species  are  restrided 
endemics  with  threats  from  oil  shale 
development  which  could  cause  the  two 
spedes  to  become  endangered  «vithin 
the  foreseeable  future  throu^out  all  or 
a  significant  portion  of  their  range:  thus 
they  are  threatened  spedes  as  defined 
by  the  Act  The  Bureau  has  designated 
two  of  the  areas  as  Areas  of  Critical 
Environmentel  Concern,  whidi  will 
provide  for  priority  management  but 
neither  spedes  is  currently  proteded  by 
any  Stete  or  Federal  legislation.  For 
reasons  given  below,  it  is  not  considered 
prudent  to  propose  designation  of 
critical  habitet 

Qidcal  Habitet 

Section  4(a)(3)  of  the  Act  as  amended 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretery 
designate  any  habitet  of  a  spedes  a^ich 
is  considered  to  be  critical  habitet  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The 
designation  of  critical  habitet  is  not 
considered  to  be  prudent  when  such 
designation  would  not  be  of  net  benefit 
to  the  spedes.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  spedes  at  this  time 
because  no  additional  benefite  would  be 
provided  by  the  critical  habitet 
designation  that  would  not  already  be 
provided  by  listing  under  SO  CFR  424.12. 
Any  impads  to  the  plants'  habitet  also 
would  affect  the  plants  as  rooted 
organisms  and  consequently,  would  be 
addressed  through  consultetion  under 
section  7  of  the  Ad  as  a  result  of  their 
listing.  Protection  of  these  spedes' 
habitet  also  will  be  addressed  through 
the  recovery  process.  The  Bureau  is 
aware  of  the  occurrences  on  their  land 
and  of  ite  obligation  under  section  7  of 
the  Act  Hie  designation  of  critical 
habitet  for  these  spedes  would  not 
increase  the  Bureau's  obligation  under 
the  Act 

Available  ConaervatMo  Measures 

Conservation  measures  provided  to 
spedeb  listed  &s  endangered  or 
threatened  under  the  Endangered 
Spedes  Ad  indude  recognition, 
recovery  actions,  requiremente  for 
Federal  protection,  and  prohibitions 
against  certein  practices.  Recognition 
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individual*.  Tha  Fndanaatad  9pidn 
Act  providaa  for  poiathTa  land 
acquiaition  and  cooparalion  witk  tha 
Statea  aad  ra^Mlaaa  Uwl  raoovary 
aclioM  ba  ca^riad  wM  for  all  lialed 
•paciaa.  Such  actions  arc  initiated  by  tlM 
Sarvica  foUowii^  liaUng.  Tke  protection 
raqikrad  of  FadUral  ^anriii  and  tha 
prohiUtMioa  afataal  tekiag  are 
diacuaaad.  la  part,  balow. 

Ttaj  of  ttM  Act  mt  aaaadad. 
>  Fadard  aganclat  lo  evaluata 
Ihair  actiona  «vith  rvapact  to  any  ipaciaa 
that  ia  propeaad  or  Uatad  aa  endaagarad 
or  Ihraateaad  aad  with  reapact  lo  its 
critical  kabtlaC  if  any  ii  beinn 
daalfnatad.  Rafulationa  inplemanting 
this  intarafancy  cooparattoa  proviaiao 
of  Ika  Act  are  codifiad  at  SO  CFR  Part 
402.  Saction  7(aN4)  ra^uires  Fedaral 
aganctes  to  confar  iaforiiuiUy  with  (ha 
Sarvica  on  any  actioa  that  is  likely  (o 
ieopardiia  tha  continuad  eualanca  of  a 
propoaad  apaciaa  or  result  in  destruction 
or  advaraa  iiiodincation  of  proposed 
critical  habitat  If  a  species  is  listed 
subsequently,  section  7(«)|^l  rttqairea 
Faderal  ananiaes  to  ensure  ihdt 
activities  they  authorize,  fund  ur  carry 
out  are  not  hkely  lo  (eopardize  tha 
continued  existence  uf  such  a  apaciaa  or 
tu  destroy  or  adversely  modify  its 
cntiCMl  habitat.  If  a  Federal  action  may 
adversely  aflact  a  lialed  species  or  Its 
critical  habtUt.  tha  responsible  Fedaral 
agency  aiual  enter  into  consullatioo  with 
the  Service. 

L  oongnta  and  P.  obcarduta  occur 
prlanarily  on  Federal  land  adminiaterad 
by  tha  Buraaa.  Tha  Bureau's 
involveiaenl  cxnild  include  Saction  7 
cofMultulKni  on  mulliminera! 
develop— nt  and  land  exchanges  with 
energy  conpanlaa  lo  bnng  the  privately 
owned  ailaa  into  Fedaral  owmership  and 
protection  (since  Usied  plants  are  not 
protected  on  private  landV  On  both 
Federal  and  private  land,  the  Service 
expects  that  listing  would  elevate  tha 
awaraoes*  of  theae  plants'  status  and 
foster  efforts  aimed  toward  (hair 
conservation. 

1  he  Act  and  its  impfementing 
regulatiaaa  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitiom  of  MCtion  9(rf)(21  of  the  Act. 
implanMlad  by  10  CFR  17  71.  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subfect  to 
tha  jurisdiction  of  tba  United  Stetes  to 
import  or  export  Iraaaport  in  intoratete 
ur  foreign  cumataraa  la  IIm  cooraa  of  a 
( ommarcial  activity.  wU  or  oflar  for  aak 
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stalemaiM  of  "ouittvatad  orifia* 
on  their  containen.  Certate  axcapticna 
can  a^ly  to  afaato  of  Aa  Sarvica  aad 
Stale  c—aanratliwi  apaaciaa.  TW  Act 
and  50  CFR  17.72  alao  provide  for  tba 
iasuance  of  permits  to  carry  out 
othrrwiae  prohibited  activitiaa  involving 
three  tenad  apaciaa  under  cartaia 
drcumslances.  With  ropard  to  L 
congesta  and  P  oboordata.  it  is 
anticipated  that  few.  if  any.  trade 
permits  would  evar  ba  soaghl  or  iaaoad 
since  (heae  species  are  not  common  ia 
cultivatioa  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  pianta  and 
inquu^s  regarding  (ben  laay  be 
addressed  lo  (he  OfTioe  of  Management 
Authority.  U.S.  Fish  and  WikUife 
Service.  PX).  Box  27320.  Waahingtoo.  DC 
2009S-732B  (2aZ/3«3-4eS5). 

Publk  Canments  SoHdted 

The  Service  intends  that  any  fuial 
action  resulting  frooi  this  proposal  will 
be  as  accurHtr  and  as  effective  as 
possible.  Th«>rpfore.  any  comnents  or 
fiom  the  public  other 
I  governmental  agencies,  the 
scientific  community.  iiKluatry.  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
•olicited.  Comments  particularly  are 
sought  concpming: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Letquerella 
conftesta  and  Physaria  obcordota. 

(2)  The  location  of  any  additional 
popijidtions  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  aa  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribu'ion  of  these 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  theae  species. 

Final  promulgation  of  the  regulation 
on  Leaqimnlla  cong^sla  and  Physaria 
obcordota  will  take  into  consideration 
the  comnsents  and  any  additional 
information  received  by  the  Service,  and 
such  oooununications  may  lead  to 
adoption  of  a  final  regulation  that  differs 
from  this  proposal. 

The  EndmiKPred  Species  Act  provides 
for  a  pubhc  heanng  on  this  proposal,  if 
requealad.  Requests  must  be  filed  tvithin 
45  days  of  the  date  of  the  propoaal.  Sach 
reqoeats  amat  be  made  in  writing  and 
addressed  to  the  State  Supervisor.  Fish 


and  WQdMe  Bnbancennnt.  Grand 
function.  Colorado  t«ee  ADDRESSES 
abaveV 

Natkmid  Baviranaonlal  Poicy  Ad 


The  Flah  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Fjivironmental 
Policy  Act  of  1988.  need  not  be  prepared 
In  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  Wri,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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Pwipoaad  Rapilatinn  PwwnalgaBon 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subdiapter  B  of  Chapter 
L  Title  50  of  the  Code  of  Federal 
Regnlationt,  as  set  forth  below: 

PANT  17-[AMENDED1 

1.  The  authority  dtation  for  Part  17 
contiiiues  to  read  as  follows: 


Authority:  Pub.  L  03-206, 87  Stat  884:  Pub. 
L  94-358. 90  Stet  911:  Pub.  L  96-632. 92  Stat 
3751:  Pub.  L  98-lSe,  83  Stat  1225:  Pub.  L  97- 
304. 96  Stat  1411  (18  U.S.C  1531  et  aeq.}:  Pub. 
L  99-825, 100  Stet  3500  (1988),  unless 
otherwise  noted. 

2.  It  is  proposed  to  amend  {  17.12(h) 
by  adding  the  following  in  alphabetical 
order,  under  the  family  Brassicaceae,  to 


the  List  of  Endangered  and  Threatened 
Plants: 


}  17.12 


W 


Stah« 


OKicai 


Usqusra*  ao»va«B»-aaey  BluNs  biadderpod- 
Phyamta  oteoraMs-fXidtoy  BMIs  Iwtnpod 


USA  (CO) 
U.SA(0O) 


T 
T 


Dated:  December  22. 1988. 
Backy  Noctaa  Dunlap. 

AuiBtant  Secretary  for  Fish  and  Wildlife  and 
Parkt. 
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DCPARmCNT  OF  AORICULTURC 


QuotM  for  ItarylMid  (Typ*  32) 

r#aw(TVp«41)and 
(TVpm  t1 «  U)  TobMoo 


r.  Agricultural  SlabiUution  and 
ConMrvation  Service  (ASCS).  United 
Stales  Department  of  Agricultura, 
(USOA). 

ACnONc  Notice  of  Propoeed 
Determination. 


:  The  Secratary  of  Afrkuhure 
ia  required  by  the  Agricultural 
Adjuatment  Act  of  1938.  at  amended,  to 
proclaim  by  March  1. 1980.  national 
marketing  quotas  for  Maryland  (type  S2) 
cigar-filler  (type  41).  and  cigar  binder 
(types  51  i  ft2)  tobaccos  for  the  198B-«a 
IflOIMn.  and  1901-02  marketing  years 
and  the  amounts  of  the  quotas  for  such 
kinda  of  tobacco  for  the  1060-00 
marketing  year.  The  public  is  invited  to 
submit  written  comments,  views  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotaa.  the  conduct  of  referenda,  and 
other  related  matters  which  are 
discussed  in  this  notice. 
OATK  Comments  must  be  received  on  or 
before  February  ia  1M0.  to  be  assured 
of  consideration. 


:  Send  comments  to  the 
Director.  Commodity  Aiuilysis  Division. 
ASCS,  U.S.  Department  of  Agricultura. 
P.O.  Box  2415.  Washington.  DC  20013. 
(202)  447-3391.  All  written  submissions 
made  purauant  to  this  notice  will  be 
made  available  for  public  inspection 
from  8:15  a.m.  to  4:45  p.m..  Monday 
through  Friday,  in  Room  3741.  USOA 
South  Building.  14th  and  Independence 
Avenue.  8W..  Washington.  DC 


UMI 


Robert  Tarcxy.  Agricultural  Economist. 


Commodity  Analysis  Division.  ASCS. 
USDA.  Room  373e-South  Building.  P.O. 
Box  2415.  Washington.  DC  20013.  (202) 
447-«187. 

Maryland  tobacco  growera  have  not 
had  marketing  quotas  since  1965  and 
cigar  binder  tobacco  growera  have  not 
had  marketing  quotas  since  1963;  dgar- 
flUer  tobacco  growera  have  never 
approved  marketing  quotas.  Since  none 
of  these  tobacco  growera  are  expected 
to  approve  quotas  for  the  next  three 
marketing  yeara.  a  Preliminary 
Regulatory  Impact  Analysis  has  not 
been  prepared.  If  growera  of  any  kind  of 
these  tobacco  should  approve  quotas,  a 
Final  Regtdatory  Impact  Analysis 
describing  the  options  considered  in 
developing  the  final  notice  and  the 
impact  of  implementing  each  option 
would  be  made  available  on  request 
from  Robert  Tarciy. 
•UPPUIMNfTAflV  MMMMUnONE  This 
notice  has  been  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
classified  as  "not  major."  The  mattera 
under  cofuideration  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  a  maior  increase  in 
costs  for  consumers,  individual 
industries.  Federal  State  or  local 
governments,  or  geographical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  iimovation.  the 
environment  or  the  ability  of  United 
Statea-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  that  this  notice 
applies  to  are:  Title— Commodity  Loan 
and  Purchases,  Number— lOJMI.  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
A^icultural  Stabillxatlon  and 
Conservatioo  Service  (ASCS)  is  not 
required  by  5  U.S.C  553  or  any  provision 
of  law  to  publish  s  notice  of  proposed 
rulemaking  with  respect  to  the  subfect 
matter  of  mis  notice. 

This  activity  is  not  subfect  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officiala.  See  the  Notice  related  to  CPR 


Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

The  Agricultural  Adjustment  Act  of 
1938.  as  amended  (hereinafter  referred 
to  as  the  "Act"),  requires  that,  with 
respect  to  Maryland  tobacco.  cigar-HUer, 
and  cigar-binder  tobacco,  the  Secretary 
of  Agriculture  must  by  March  1, 1969. 
proclaim  marketing  quotas  for  the  1960- 
90. 1990^91.  and  1901-02  marketing 
yeara  and  determine,  announce  the 
amount  of  the  national  marketing  quota 
in  effect  for  the  1960-00  marketing  year. 

In  addition,  the  Secretary  is  required 
to  conduct  within  30  days  after  the 
proclamation  of  such  national  marketing 
quotas,  referenda  of  farmera  engaged  in 
the  1968  production  of  each  such  kinds 
of  tobacco  in  order  to  determine 
whether  they  favor  or  oppose  marketing 
quotas  for  such  years.  Siiection  312(a)  of 
the  Act  (7  U.S.C  1312(a))  provides  that 
the  Secretary  shall,  not  later  than  March 
1  of  any  marketing  year  with  respect  to 
these  kinds  of  tobacca  proclaim  a 
national  marketing  quota  for  each  of  the 
next  three  succeeding  marketing  yeara 
whenever  the  Secretary  determines  with 
respect  to  such  kinds  of  tobacco— 

(1)  That  a  national  marketing  quota 
has  not  previously  been  proclaimed  and 
the  total  supply  as  of  the  beginning  of 
such  marketing  year  exceeds  the  reserve 
supply  level  therefor, 

(2)  That  such  marketing  year  is  the 
last  year  of  three  consecutive  yeara  for 
whidi  marketing  quotas  previously 
proclaimed  will  be  in  effect 

(3)  That  amendments  have  been  made 
in  provisions  for  establishing  farm 
acreage  allotments  which  will  cause 
material  revision  of  such  allotments 
before  the  end  of  the  period  for  which 
quotas  are  in  effect  or 

(4)  That  a  marketing  quota  previously 
proclaimed  for  such  marketing  jrear  is 
not  in  effect  because  of  disapproval  by 
producera  in  a  referendum:  Provided. 
That  if  such  producera  have 
disapproved  national  marketing  quotas 
for  three  successive  yeara  subaeqiuent  to 
1952,  thereafter  a  national  marketing 
quota  shall  not  be  proclaimed  in 
accordance  with  section  312(a)  which 
would  be  in  effect  for  any  marketing 
year  within  the  three-year  period  for 
which  national  marketing  quotas 
previously  proclaimed  were 
disapproved  by  producers,  unless  prior 
to  November  10  of  the  marketing  year 
one-fourth  or  more  of  the  farmera 


engaged  in  the  production  of  the  crop  of 
tobacco  harvested  in  the  calendar  year 
in  which  such  marketing  year  begins 
petition  the  Secretary,  in  accordance 
with  sudi  regulations  as  may  be 
prescribed,  to  proclaim  a  national 
marketing  qaota  for  each  of  the  next 
three  succeeding  naiketing  years. 

Producera  of  Maryland  (type  32), 
cigar-filler  (type  41).  and  dgar-binder 
(types  51  A  52)  tobaccos  have 
disapproved  national  marketing  quotas 
for  diree  successive  yeara  sabaei^ient  to 
1952.  Quotas  far  these  kinds  of  tobacco 
were  last  proclaimed  for  the  198B-87. 
1987-88.  and  1968-80  marketing  yeara 
(51  FR  21004. 22858).  Producera  of 
Maryland  (type  32).  cigar-filler  (type  41) 
and  dgar-binder  (types  51  &  52) 
tobaccos  disapproved  marketing  quotas 
in  separate  referenda  held  dorii^ 
February  24-27. 1986.  (51  FR  16575). 

Section  312(b)  of  the  Act  (7  U.S.a 
1312(b))  provides  that  the  Secretary 
shall  determine  and  announce,  not  later 
than  the  firat  day  of  March  1980.  with 
respect  to  the  kiirids  of  tobacco  specified 
in  this  notice  of  proposed 
determinations,  the  amount  of  the 
national  maiketiag  quota  which  will  be 
in  effect  for  the  1960-01  marketing  year 
in  terms  of  the  total  qoantity  of  tobacco 
which  may  be  marketed  widch  will 
make  available  during  such  marketing 
year  a  supply  of  each  kind  of  tobacco 
equal  to  thie  reserve  supply  level. 
Section  312(b)  provides  further  that  the 
amount  of  sudi  1969-00  national 
marketing  quota  may,  not  later  than 
March  1. 1969.  be  increased  by  not  more 
than  20  percent  tf  the  Secretary 
determines  that  such  increase  is 
necessary  in  order  to  meet  market 
demands  or  to  avoid  undue  restrictions 
of  marketings  in  adjusting  the  total 
supply  to  the  reserve  supply  level 

SecUon  312(c)  of  the  Act  (7  U.S.a 
1312(c)]  provides  that  within  30  days 
after  national  marketing  quotas  are 
proclaimed  in  accordance  with  section 
312(a)  for  a  kind  of  tobacco,  the 
SeCTHary  skaU  conduct  a  referendum  of 
farmen  engaged  in  the  production  of  the 
crop  of  such  kind  of  tobacco  harvested 
immediately  prior  to  the  holding  of  the 
referendum  to  determine  whether  such 
farmers  are  in  favor  of  or  opposed  to 
such  quotas  for  the  next  three 
succeecbng  marketing  yeara.  If  more 
than  one-third  of  the  farmera  voting  in  a 
referendum  for  a  kind  of  tobacco  oppose 
the  quotas,  such  results  shall  be 
proclaimed  by  the  Secretary  and  the 
national  marketing  quotas  so 
proclaimed  shall  not  be  in  effect  but  the 
results  shall  in  no  way  affect  or  limit  the 
subsequent  proclamation  and 
submission  to  a  referendum  of  national 


marketing  quotas  as  otherwise 
authorized  by  section  312. 

Section  313(g)  of  the  Act  (7  U.S.C 
1313(g])  authorizes  the  Secretary  to 
convert  the  national  marketing  quota 
into  a  national  acreage  allotment  by 
dividing  the  national  marketing  quota  by 
the  national  average  yield  for  the  five 
yeara  immediately  prece<Ung  the  year  in 
which  the  national  marketing  quota  is 
proclaimed,  and  to  apportion  the 
natiooal  acreage  allotment,  less  a 
reserve  not  to  exceed  1  peroeat  therecrf 
for  new  farms  and  for  makiag 
corrections  and  ad|«atiag  inequitiea  in 
old  farm  allotments. 

Proposed  Detemilnation 

Accordingly,  the  Secretary  proposes 
to  make  the  following  detetminaticms 
with  respect  to  Maryland  (type  32). 
tobacco  cigar-fiDer  (type  41),  and  dgar- 
binder  (types  SI  ft  52)  tobacco: 

1.  Hie  amount  of  the  national 
marketing  quota  for  eadi  kind  of 
tobacco  for  the  1980-00  marketing  year. 
With  respect  to  Maryland  (type  32) 
tobacco,  a  national  marketing  quota 
within  a  range  of  25  nrilHon  to  40  million 
pounds  is  proposed.  Widi  req>ect  to 
cigar-filler  (type  41)  tobacco,  a  national 
marketing  quota  within  a  range  of  15 
million  to  25  million  pounds  is  proposed. 
With  respect  to  dgar-binder  (types  51  ft 
52)  tobacco,  a  national  maiketing  quota 
within  a  range  of  1  million  to  3  million  is 
proposed: 

2.  The  converaion  of  the  national 
mariceting  quotas  into  national  acreage 
allotments  and  apportionment  of  the 
national  acreage  allotments,  less  a 
reserve  of  not  to  exceed  1  percent 
among  (rfd  farms: 

3.  Hie  amounts  of  the  national 
acreage  allotments  to  be  resoved  for 
new  farms  and  for  making  correctians 
and  adjusting  inequities  in  old  farm 
allotments;  and 

4.  The  date(s)  or  period(s]  of  the 
referenda  on  quotas  for  determining 
whether  marketing  quotas  will  be  in 
effect  for  the  1960-90. 1990-91,  and  1991- 
92  marketing  yeara  for  Maryland  (type 
32),  cigar-filler  (type  41)  and  dgar-binder 
tobacco,  and  whether  the  referenda 
should  be  conducted  at  polling  places 
rather  than  by  mail  ballot  (See  7  CFR 
Part  717). 

Signed  at  Washington.  DC  on  January  19. 
1989. 
MUtoa  Hertz. 

Administrator,  Agricultural  Stabiliiation  and 

Conservation  Service. 

[FR  Doc.  89-1843  Filed  1-19-88: 3:38  pm) 
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AOBICV:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

AcnotK  Notice  of  proposed 
determinations. 


:  The  Secretary  of  Agricultore 
is  required  by  the  Agricultural 
Adiustment  Act  of  1938,  as  amended,  to 
proclaim  by  March  1. 1968,  national 
marketing  quotas  for  Virginia  son-cared 
tobacco  for  the  1980-00, 1900-01.  and 
1901-02  marketiiig  yean  aiMi  to 
determine  and  aimoiince  the  amounts  of 
the  national  marketing  quotas  for  fire- 
cured  (type  21).  fire-cmed  (types  22-23). 
dark  air-cored  (Types  35-36),  Viqiinia 
sun-cured  (typed  3^  and  dgar-fiiler  and 
cigar-binder  (types  42-44:  53-55)  kinds 
of  tobacco  for  the  1969-00  marketing 
year.  The  poblic  is  invited  to  sulimit 
written  cominents,  views  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacca  the 
conduct  of  the  referendum,  and  other 
related  matters  which  are  discussed  in 
this  notice. 

DATE  Comments  must  be  received  on  or 
before  February  10. 1969,  in  order  to  be 
assured  of  consideration. 

AOORESSES:  Send  comments  to  the 
Director,  Commodity  Analysis  Division. 
ASCS.  U.S  Dqmrtment  of  Agriculture. 
P.O.  Box  2415,  Washington.  DC  20013. 
All  written  submissions  made  purauant 
to  the  notice  will  be  made  available  for 
puUic  inspection  fiora  8:15  aja.  to  4:45 
p.m.  Monday  dvough  Friday,  in  Room 
3741-Sonth  BuikMng.  14th  and 
Independence  Avenue,  SW.. 
Washington.  DC. 


Robert  L  Tarczy.  Agricoltnral 
Economist  Commodity  Analysis 
Division.  ASCS,  Room  3736  Sooth 
Building,  P.O.  Box  2415.  Washington.  DC 
20013.  (202)  447-5187.  The  Preliminary 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Robert  L  Tarczy. 

SUPPLBfKMTMIV  MFOfMMTWN:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  to  im^rfement 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major."  The 
mattera  under  consideration  will  not 
result  in:  (1)  An  annual  efiiect  on  the 
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economy  of  $100  million  or  mora:  (2) 
incrvasM  in  co«(  for  consumer*, 
individual  industriea.  Faderal,  Stale  or 
local  government  agenciea  or  geographic 
regions:  or  (3)  signincanl  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation.  th« 
environment  or  on  the  ability  of  the 
United  States  based  enterprises  to 
compel*  whih  foreign-based  enlerpriae* 
in  domestic  or  export  murkets. 

Th*  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchases:  Number — 10.051.  a*  *el  forth 
in  the  Catalog  of  Federal  Oomeelic 
Assistance. 

It  ha*  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  th* 
Agricultural  Stabilliation  and 
Conservation  Service  (ASCS)  i*  not 
reauired  by  5  U.S.C  5S3  or  any  proviaion 
of  law  to  publish  a  notice  of  propoeed 
mleowkina  with  respect  to  the  eubiect 
matter  of  this  notice. 

Thi*  activity  i*  not  subiect  to  the 
provisions  of  Executive  Order  12372 
which  require*  intergovernmental 
consultation  with  State  and  local 
offldala.  8**  the  Notice  ralated  to  7  CPR 
Pert  sots.  Subftan  V.  publiabed  at  48  FR 
29I1S  Oune  24. 1983). 

The  Afrtcoltural  Adiustment  Act  of 
1998,  a*  amended  (hereinafter  referred 
to  as  the  "Act"),  require*  that  with 
reepect  to  Virginia  sun-cured  tobacco, 
the  Secretary  of  Agricultura  must 
proclaim  by  Much  1. 1988,  the 
respective  national  marketing  quota*  for 
th*  1980-8a  1990-«1.  and  1901-02 
marketing  year*,  bi  addition,  the 
Secretary  ia  required  to  conduct,  within 
30  day*  after  proclamation  of  *uch 
national  marketing  quota*,  a  rafereodum 
of  fanner*  engaged  in  the  1888 
production  of  thi*  kind  of  tobacco  to 
determine  whether  they  favor  or  oppoee 
marketing  quota*  for  such  year*.  For 
Virginia  sun-cured  tobacco  the  1988-80 
marketing  year  ia  the  last  year  of  the 
three  oonaecutive  marketing  year*  for 
which  marketing  quotas  previously 
proclaimed  will  be  in  effect  for  thi*  kind 
of  tobacco. 

The  Secratary  1*  alao  required  (1)  To 
determine  and  announce  the  amount*  of 
th<>  national  marketing  quotas  with 
respect  to  fire-cured  (type  21 ).  fire-cured 
(type*  22-23).  dark  air-cured  (type*  35- 
38).  Virginia  *un-cured.  and  dfar-Rller 
and  cigar-binder  (type*  42-44.  53-A5) 
tobacoo*  for  the  1980-4n  marketing  year, 
(2)  to  convert  *uch  marketing  quota* 
into  national  acr— f*  allotments  and 
announce  the  aDotments;  (3)  to 
apportion  such  allotments,  les*  reeerve* 
of  not  to  exceed  1  percent  of  each  kind 
of  tobaoGO  r»*pectively.  throufh  county 


ASCS  committees  UBOagold  farms;  and 
(4)  to  apportion  the  rwrvas  for  use  in 
(a)  establishing  acreage  allotment*  for 
new  farm*  and  (b)  making  correction* 
and  adjusting  inequities  in  old  farm 
allotments.  The  rt\e  kinds  of  tobacco  to 
which  this  notice  applies  account  for 
approximately  3  percent  of  the  total  U.S. 
tobacco  production. 

Section  312(b)  of  the  Act  (7  U.S.C 
1312(b))  provides  that  the  Secretary 
shall  determine  and  announce,  not  later 
than  the  first  day  of  March  1980,  with 
respect  to  kinds  of  tobacco  specified  in 
this  notice  of  proposed  determination, 
the  amount  of  the  national  marketing 
quota  which  will  be  in  effect  for  the 
1000-90  marketing  year  in  terms  of  the 
total  quantity  of  tobacco  which  may  be 
marketed  which  will  make  availabla 
during  such  marketing  year  a  supply  of 
each  kind  of  tobacco  equal  to  the 
reeerve  supply  level  Section  312(b) 
provide*  further  that  the  amount  of  *uch 
1080-00  national  marketing  quota  may. 
not  later  than  March  1. 1080,  be 
Increased  by  not  mora  than  20  percent  if 
the  Secratary  determine*  that  such 
Incraaae  ia  oeca**ary  in  order  to  meet 
market  demand*  or  to  avoid  undue 
reatrictiona  of  marketing*  in  adjuatlng 
the  total  supply  to  the  reserve  supply 
level 

The  aggregate  reserve  supply  level  for 
the  1088-80  marketing  ye«r  for  the  5 
kind*  of  tobacco  di*cu**ed  in  thi*  notio* 
wa*  determined  to  be  217  million 
pound*  (S3  PR  ItlOO).  The  propoeed 
reeerve  supply  level  for  the  1988-00 
marketlnf  vaar  will  range  between  180 
million  and  2S0  million  pounds.  The 
aggregate  total  eupply  for  the  1908-80 
marketing  year  1*  212  million  pound* 
baaed  on  carryover  of  172  million  and 
production  of  40  million  pound*. 

Section  312(c)  of  the  Act  (7  US.C 
1312(c))  provide*  that  within  30  day* 
after  a  national  marketing  quota  i* 
proclaimed  in  accordance  with  section 
312(a)  of  die  Act  for  a  kind  of  tobacco, 
the  Secratary  shall  conduct  a 
raferendum  of  farmers  engaged  in  the 
production  of  the  crop  of  such  kind  of 
tobacco  harvested  immediately  prior  to 
the  holding  of  the  referendum  to 
determine  whether  such  farmera  ara  in 
favor  of  or  opposed  to  such  quotas  for 
the  next  three  succeeding  marketing 
year*.  If  mora  than  one-third  of  the 
farmera  voting  in  a  referendum  for  a 
kind  of  tobacco  oppoee  the  quotas,  such 
reault*  *hall  be  proclaimed  by  the 
Secratary  and  the  national  marketing 
quota*  *o  proclaimed  shall  not  be  in 
effect  but  the  results  shall  in  no  way 
affect  or  limit  the  subsequent 
prodamatioa  and  subml**ion  to  a 
refarenduD  of  a  nattooal  maiketlng 


quota  us  otherwise  authorized  in  section 
312. 

Section  313(g)  of  the  Act  (7  U.S.C. 
1313(g))  authorizes  the  Secretary  to 
convert  the  national  marketing  quota 
into  a  national  acreage  allotment  by 
diviing  the  national  marketing  quota  by 
the  national  average  yield  for  the  Hve 
years  immediately  preceding  the  year  in 
which  the  national  marketing  quota  is 
proclaimed.  In  addition,  the  Secretary  i* 
authorized  to  apportion  through  county 
committee*  the  national  acreage 
allotment  to  tobacco  producing  farms 
(less  a  reserve  not  to  exceed  1  percent 
thereof  for  new  farm*,  and  for  making 
correctiona  and  adjusting  inequities  in 
old  farm  allotments)  among  old  farm*. 

Propoaad  Delenninafkiii* 

Accordingly,  comment*  ara  requeated 
on  the  follo%ving  propoeed 
determinatioTU  for  the  kind*  of  tobacco 
listed  for  the  1080-00  marketing  year. 

1.  With  reaped  to  fire-cured  (type  21), 
fire-cured  (types  22-23).  dark  air-cured 
(types  35-36).  Virginia  sun-cured,  and 
dgar-filler  and  binder  (type*  42-44: 53- 
55)  tobaccos: 

a.  The  amount  of  the  reserve  supply 
level  within  the  aggregate  range  of  180 
and  250  million  pounds: 

b.  The  amount  of  the  nadooal 
marketing  quota  for  each  kind  of 
tobacco  for  the  1080  00  marketing  year, 
within  an  aggregate  range  of  30  million- 
80  million  pounds:  and 

c.  The  amounts  of  the  national 
acreage  allotments  to  be  reserved  for 
new  farm*,  and  for  making  correction* 
and  adjusting  inequities  in  old  farm 
allotments,  within  the  aggreate  range  of 
100  and  500  acres. 

2.  With  respect  to  Virginia  sun-cured 
tobacco: 

a.  The  date(*)  or  peHod(s)  of  the 
raferenda  for  determining  whether 
quotas  will  be  in  effect  for  the  1980-Oa 
1900-01,  and  1001-02  marketing  yeara 
for  such  kinds  of  tobacco:  and 

b.  Whether  the  referenda  should  be 
conducted  at  polling  places  rather  than 
by  mail  ballot  (See  7  CFR  Part  717). 

Aelharity:  Sec*.  301.  312  and  313.  52  StaL 
38.  ■•  amended.  4A.  *•  amended,  and  47,  at 
amendwl  (7  U.8.C  1301. 1312  and  1313). 

Signed  at  Washiogloa  DC  on  lanuaiy  19 
19aa 

MOloeHmta. 

Adminiatrator,  Agricultural  Stabiliaatioa  and 
Conaervation  Serviot. 
(FK  Doc  8B-1644  Piled  1-19-80:  3J8  pm| 
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aocncy:  Forest  Service,  USDA. 
ACnow;  Notice  of  public  meeting. 


r.  On  January  27. 1989,  the 
Forest  Service  will  host  a  meeting  to 
present  its  plans  for  conducting  an 
assessment  of  the  impacts  of  aircraft 
overflights  on  wilderness  resource*  of 
the  National  Forest  System.  The 
assessment  i*  required  by  the  National 
Park*  OverflighU  Act  of  1987.  The 
public  is  invited  to  attend. 
date:  The  meeting  will  be  held  on 
January  27, 1980,  from  0:00  a.m.  to  12:00 
p.m. 

AOOMKSS:  The  meeting  «vill  be  held  in 
the  Qub  Room  at  the  Rosslyn  Westpark 
Hotel  1900  North  Fort  Myer  Drive. 
Arlington.  Virginia  22209. 
row  RMTHm  MFOMUTKMCONTACr 
William  J.  Makel  National  Coordinator. 
Wilderness  Overflight  Sound  Proiect 
San  Dimas  Technology  Development 
Center.  (714)  500-1267  or  Anne  S.  Fege, 
Recreation  Management  Staff,  Forest 
Service.  USDA.  (202)  447-2422. 
•wnjBMNTARV  WFOWUTIOW.  Section  5 
of  the  National  Parks  Overflights  Act  of 
1987  (16  U.S.C  la-1)  directs  the  Chief  of 
the  Forest  Service  to  conduct  an 
assessment  to  determine  what  if  any, 
adverse  impacts  to  %vildeme8s  resources 
are  associated  with  aircraft  flights  over 
National  Forest  System  wilderness 
areas.  The  assessment  excludes  Alaska 
and  applies  only  to  overflight  of 
wilderness  areas.  It  does  not  apply  to 
aircraft  flights  or  landings  adjacent  to 
National  Forest  System  wilderness 
units.  As  required  by  the  Act  the  Chief 
will  report  the  results  of  the  assessment 
to  Congress  for  its  consideration. 
On  lanuary  27, 1989,  the  Forest 
Service  will  present  its  proposed  plans 
for  conducting  the  assessment.  Items  to 
be  covered  include  the  legislative 
histor>'  of  the  Overflights  Act  the 
composition  and  role  of  the  technical 
steering  committee  that  has  been 
established  to  help  guide  the 
assessment,  plans  for  obtaining  public 
input  in  the  assessment  and  the  time 
schedule  for  conducting  and  completing 
the  assessment.  While  questions  from 
participants  will  be  answered,  the 
purpose  of  the  meeting  is  not  to  receive 
formal  statements  or  testimony  on  the 
impacts  of  flights  over  wilderness. 
Opportunities  for  substantive  input  to 
the  assessment  will  occur  during  the 
assessment  and  will  be  fully  explained 
at  this  meeting.  Interested  and  affected 


organizations  and  persons  have  been 
invited  to  attend  the  meeting,  which  is 
also  open  to  attendance  by  the  general 
public.  It  is  not  necessary  for  those  who 
plan  to  attend  to  notify  the  agency  in 
advance. 

Date:  January  17. 1980. 
Lairy  HeoMMi. 

Associate  Deputy  Chief. 

(PR  Doc.  80-1527  Filed  1-23-80;  8:45  amj 
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DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

A^ncy:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation— 1967  Panel  Wave  8 
Employer  Questionnaire  and 
Authorization  Form 

Form  Number:  EPB-7814  Employer 
Questionnaire  and  Authorization  Form; 
EPB-16,  EPB-17.  EPB-18  Business  Letter 
EPB-18  Respondent  Letter 
Questionnaire  Insert  for  SIPP  7800. 

Type  of  Request:  New. 

Burden:  1,344  hours. 

Number  of  Respondents:  8.064. 

A  vg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  This  survey  provides 
information,  not  previously  available,  on 
employer  contributions  to  the 
respondents'  medical  insurance  plans, 
pension  plans,  and  life  insurance  plans. 

Affected  Public:  Individuals  or 
households:  state  or  local  governments.: 
farms:  business  or  other  for-proflt 
Federal  agencies  or  employees:  non- 
profit institutions:  small  businesses  or 
organizations. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult— 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230.  ^ 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer. 
Room  3208,  New  Executive  Cffice 
Building.  Washington.  DC  20503. 


Dated:  January  la  1988. 
Edward  Mkfaals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

|FR  Doc  80-1536  Piled  1-2^-80:  8:45  am) 
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DOC  has  submitted  to  OMB  for 
clearance  the  foUonving  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation— 1967  Panel  Wave  & 

Form  Number  SIPP-7800  Wave  7 
Questionnaire.  SlPP-85/7803  Reminder 
Card,  and  SIPP-85/7805(L)  Introductory 
Letter. 

Agency  Approval  Number  0807-O42S 
(87  Panel). 

Type  of  Request  Revision. 

Burden:  11.760  houre. 

Number  of  Respondents:  23,520. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  This  survey  provides 
statistics  not  previously  availafaje.  for 
the  Executive  and  Legislative  Branches, 
such  as  multiple  recipiency  of  benefits 
of  major  government  programs  and 
monthly  program  participation  to 
support  policy  analyses.  The  data 
requirements  include  income, 
employment  and  household 
composition,  taxes,  assets,  in-kind 
income,  and  related  subjects  to  estimate 
the  effects  of  Executive  and  Legislative 
decisions. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Francine  Picoult— 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  CXX)  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue  NW_ 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer. 
Room  3206,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  )anuary  18. 1989. 
Edward  Kfichak, 

Departmental  Clearance  Officer.  Office  cf 
Management  and  Organization. 
|FR  Doc  80-1537  Filed  1-23-8B:  8:45  am) 
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Summary 

Pursuant  to  ths  November  23.  IMS 
RecomoMnded  Dvcialoa  and  Order  ol 
lh«  Administrative  Law  fudf*  and  dM 
modification  thereof  by  this  Deciatoo 
and  Ordar.  Data  Syatetna  Engineering. 
Inc.  aka  06B.  bic^  with  an  addresa  of 
1108  Mlacli  Avenue.  Ooeen.  New 
|eney  07712  ia  denied  for  a  period  of 
two  years  from  the  data  hereof,  all 
privilagea  of  participating  In  any 
tranaactlon  involving  conaiodities  or 
technical  data  exported  fhira  the  United 
States  in  whola  or  In  part  or  to  ba 
exported,  or  that  are  othatwiaa  sublact 
to  the  regulationa  (14  CPR  Parts  TBS- 
700):  however,  that  one  hundred  tighty 
(lao)  days  fhwi  the  date  hereof  the 
denial  penod  shall  be  suspended  for  the 
balance  of  the  two  year  term,  and  shall 
be  terminated  at  the  end  of  such  term, 
provided  that  the  Raapondent  haa 
commitled  no  vkriaUona  of  the  Act  the 
Regulations,  or  the  final  Order  entered 
in  this  proceeding- 


The  AL|  originally  made  hia 
Recommended  Dedaioa  and  Ordar  in 
this  case  on  Septembar  23. 1088.  The 
matter  was  ramandad  to  the  AL|  on 
October  21. 1088  in  order  that  he  might 
answer  questiona  poaad  by  the  Remand. 
The  Queatlona  poaad  and  die  ALfs 
anawer*  to  them  appear  in  the  attached 
Recommended  Decision  and  Order  of 
the  AL|.  The  questions  poaed  by  the 
Remand  sought  to  explore  ''ertain 
apparant  Incoosiatendee  between 
certain  findings  made  by  the  AL|  and 
the  Record,  some  inconsistencies 
apparent  within  the  Recommended 
Decision  and  Order  Itself,  and  to  sohcit 
legal  authority  to  support  certain 
statements  made  by  the  AL|  in  support 
of  his  original  Recommendaid  Decision 
and  Order  On  December  23.  the  AL| 
submitted  a  Recommended  [)ecision  and 
Order  identical  to  that  originally  filed, 
adding  only  the  questionB  posed  on 
Remand  and  the  ALfs  answers  to  them. 
Generally  speaking.  1  find  the  ALfs 
answers  to  the  questions  non-responsive 
and  argumentative.  Too  often.  Instead  of 
legal  authority  or  careful  analysis,  only 
condusory  stalementa  are  provided,  llie 
ALI's  answer  to  the  posed  queatlona 
have  done  little  to  assist  the  Under 
Secretary  In  making  a  tuat.  final  dadaton 
in  this  matter. 

The  crucial  question  I  addreaa  in  thia 


Dadaloa  and  Ordar  ia  whether  the 
Raapondant  coaunittad  one  violatloa  of 
the  Act  and  Ragnlation  aa  tha  ALf 
coochidea  oo  paft  28  of  hia 
Recommendao  Dedalon  and  Order,  or 
multiple  separate  violations  of  the  Act 
and  Regulation  as  the  AL)  finds  on  page 
27  of  his  Recommended  Decision  and 
Order.  For  the  reasons  set  out  below.  I 
find  that  then  were  fifteen  separate 
violatloaa. 

The  ALfs  pique  with  Departmental 
Counsel  relates  to  the  failure  by 
Departmental  Counsel  to  set  out  in  a 
form  acceptable  to  the  AL|  the  spadflc 
violations  charged.  Spadfkalhr.  the  AL| 
calls  "an  unusual  manner  of  pUading" 
the  following  charge:  "Thm  Dapailiaaat 
alleges  that  D6B  ooaualtlad  heaHe 
violations  each  of  ||  387.4.  387.S.  and 
387.S  of  the  Ragulatlooa.  for  a  toUl  of 
thirty-aix  violatloaa  of  Um  Ragulatloos 
*  *  "*  Contrarv  to  dia  ALfs  opinion, 
this  simple  En^ish  sanlenoe  ia  not  oao 
subfect  to  gross  misintarprttatlan.  Hm 
Department  has  allegad  that  each  of  the 
sactkma  dted  haa  baaa  vlolalad  twehr* 
times.  Twehra  phia  twehra  phis  twelve 
equal*  thtrty-elx.  Obvioualy  the 
allegations  are  subject  to  proof  with 
respect  to  each  of  the  thirty-aix  ooonta. 
The  fUlags  by  the  Department  during  the 
procaading.  and  aapacially  at  the  doaa 
of  the  procaading.  amply  and  dearly 
detail  the  violations  claioied. 

Whether  It  is  legally  proper  that  one 
particular  shipment  constitute  multiple 
(In  this  case  three)  violations  is  another 
question.  I  iowever.  there  can  be  oo 
doubt  that  die  Regulationa  so  provide, 
and  that  the  Department  believes  that 
each  shipment  in  the  instant  case 
contained  three  violations:  one  for 
actli^  with  knowledge  (|  787.4):  ona  for 
miarepreaentatkm  (|  7S7.5):  and  one  for 
expofllng  without  proper  authorixation 
(I  787.8).  Kven  though  the  AL|  goes  to 
lengths  in  his  Recommended  Dadaion 
and  Order  to  deal  with  six  separate  and 
distinct  transactions,  (identifiisd  as 
shipments  2.  5.  7.  8. 10  and  12 
respectively),  eventually  finding  five  of 
thoae  to  have  been  made  in  violation  of 
the  Regulations  relating  to  Temporary 
Exports,  he  concludes  that  the  Ave 
shipments  constitute  a  single  overall  or 
comprehensive  violatloa.  In  view  of  the 
ALI's  Indicated  bias  regarding  the 
poosibihty  of  multiple  violations  tor  a 
slngla  shipment  It  Is  certainly 
understandable  if  the  AL|  were  to  argue 
that  with  respect  to  each  of  the  five 
shipments  there  was  only  one  violatloa 
per  shipasent  However,  it  is  a  no» 
tequitur  for  the  AIJ.  after  finding 
specifically  that  there  were  five 
separata,  unrelated  ahipmenta.  to 
conclude  that  the  five  represent  one 


tranaactioo.  To  do  aa  the  AL|  would 
have  had  to  dte  facts  connecUnfl  the 
five  shipmsnta  tofethar  aa  a  aeries  of 
shipments  related  to  one  tranaactlon. 
There  is  no  such  finding  in  the  ALfs 
Recommended  Decision  and  Order- 
indeed  the  findings  are  contrary — and 
there  are  no  facta  in  the  record  to 
support  such  a  finding.  At  the  very  least 
I  am  faced  with  a  Reapoodeot  who  haa 
committed  five  separata  violationa  of 
die  Act  and  Regulations  •»  found  by  the 
AL).  and  poasibly  as  many  as  fifteen 
violationa.  again  with  support  by  the 
findings  of  the  AL|. 

It  is  clear  that  multiple  violations  of 
the  Regulations  are  poedble  for  an 
individual  tranaactioo.  Cartainly  Uiare 
can  be  a  diversion  without  authorization 
which  involves  neither 
misrepresentation  or  acting  with  specific 
knowledge  Uiat  authorisation  ia 
required.  If  a  parson  completely 
unknowledgsable  concerning  the  Ad 
and  tha  Ragulationa  carries  a  ooabt>Ued 
produd  on  his  body  to  a  prescribed 
destination  and  delivars  at  that  point  be 
has  neitfiar  acted  wldi  specific 
knowledge  nor  has  ha  misreprasentad. 
However,  he  has  divertad.  So  too. 
hypothetlcals  may  ba  constructed 
involving  other  oaabinatians.  Tha  AL| 
may  not  like  it  but  diat  is  the  law.  in 
most  instances,  the  practical  iSIkX  of 
tha  multiple  violations  is  moat  apparent 
upon  consideration  of  appropriate 
penalties.  The  AL|  would  do  well  to 
enforce  the  law  and  the  regulatkns  aa 
they  are  written  rather  than  to  strain  to 
construe  them  In  such  a  manner  as  to 
achieve  what  he  considere  a  mora 
reasoned  result 

His  stretch  in  the  instant  case  is  a 
perfed  example  of  the  danger  of  this 
type  of  approach:  It  laada  to  internally 
Inconsistent  dadsiona.  Note  diat  die  ALJ 
did  find  that  tha  Respondent  aded  not 
as  a  novice,  but  with  knowle4ge  of  the 
Regulations  (AL|  page  25).  and  that  the 
exports  were  not  of  a  temporary  nature 
(AL)  page  25):  dius  rendering  the  use  by 
the  Respondent  of  its  GTE  license 
number  D00918  on  shipping 
documentations  a  misrepresentation. 
Thua  the  ALfs  own  findings  support 
fifteen  violations,  not  five,  and  certeinly 
not  one.  Notwithstanding  this  fact  I 
cannot  say  for  certain  tliat  the  totality  of 
drcumstances  mandates  s  significandy 
greater  penalty  than  that  impoaed  by  the 
AL).  The  AL)  has  found  spedfically  dtat 
the  Respondent  cooperated  with  the 
authorities  «vith  respcd  to  another 
investigation,  and  took  this  Into  account 
in  setting  his  recommended  penalty. 
However,  a  period  of  greater  than  two 


months  is  appropriate  for  the  ultimate 
denial  of  export  privileges.  I  find  that 
the  appropriate  period  in  this  case 
should  be  six  months.  Hence,  the  ALJ's 
opinion  %vill  be  modified  to  that  extent. 

Hnding 

1. 1  find  that  Respondent  committed 
three  violations  each  with  resped  to 
shipments  numbered  2, 5. 7. 8.  and  IZ 
for  a  total  of  fifteen  violations. 

2.  With  respect  to  each  shipment 
identified  above  the  Respondent 

a.  Made  shipments  that  were  not 
authorized,  in  violation  of  then  S  387.6  of 
the  Regulations; 

b.  Aded  with  knowledge  that  the 
shipmento  wen  in  violation  of  the 
Regulations,  in  violation  of  then  {  387.4 
of  the  Regulations:  and 

c.  Misrepresented  fads  on  shipping 
documents,  in  violation  of  dien  f  387.5 
of  the  Regulations. 

3.  The  findings  are  siqiported  by  the 
Record  and  by  the  spedfic  findings  of 
theAL|. 

4.  The  unsuspended  period  of  denial 
of  export  privileges  is  more  properly  set 
at  180  days  rather  than  00  days. 

Oidsr 

On  November  23. 1988,  the  AL) 
entered  his  Recommended  Decision  and 
Order  in  the  captioned  matter.  That 
Decision  and  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
In  keeping  with  the  Discussion  and 
Findings  above.  I  hereby  modify  the 
Recommended  Dedsion  and  Order  of 
the  ALJ  as  follows: 

A.  The  first  sentence  of  paragraph  II 
of  the  ALfs  Order  (AL)  page  40)  is 
hereby  modified  to  read  as  follows: 
"Commencing  180  days  from  the  date 
that  this  Order  becomes  effective,  the 
denial  of  export  privileges  set  forth 
above  shall  be  suspended,  in 
accordance  with  {  388.16  of  the 
Regulations,  for  the  remainder  of  the 
two  year  period  set  forth  in  paragraph  1 
above  and  shall  be  terminated  at  the 
end  of  that  period,  provided  the 
Respondent  has  committed  no  further 
violations  of  the  Act  the  Regulations,  or 
the  final  Order  entered  in  this 
proceeding." 

B.  The  last  sentence  of  paragraph  III 
of  the  AL)'s  Order  (AL)  page  42)  is 
hereby  modified  to  read  as  follows: 
"Such  denial  of  export  privileges  shall 
extend  only  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  Regulations." 

This  constitutes  final  agency  action  in 
this  matter. 


Date:  )anuaty  13, 1989. 
Paul  Freedenberg. 

Under  Secretary  for  Export  Administration. 

Preliminary  Stetemant 

Appearance  for  Respondent:  Michael  W. 
Beasiey.  Esq..  Bequai  ft  Beasley,  1634  Eye 
Street  NW..  Suite  90a  Washington.  DC  20006. 

Appearance  for  Agencjr  Daniel  C  Hurley. 
)r.,  Esq.,  Attorney-Advisor,  OfRce  of  Export 
Enforcement.  Room  No.  3645,  U.S. 
Department  of  Commerce.  Washington,  DC 
20230. 

On  August  1. 1988,  the  then  Office  of 
Export  Administration,  international 
Trade  Administration.  U.S.  Department 
of  Commerce  ("the  Agency"),  issued  a 
chaiging  letter  against  Re^randent  Date 
Systems  Engineering.  Inc.  ("D^").  This 
letter  was  issued  under  the  authority  of 
the  Export  Administration  Ad  (50 
U.S.CA.An).  241^cHl)  and  Part  388  of 
the  Export  Administration  Regulations 
(codified  at  15  CFR  Parte  368-399)  (die 
"Regulations").*  The  letter  asserte  that 
Respondent  DSE  had  violated  SS  387.4. 
387.5.  and  387.6  of  the  Regulations  for 
each  of  six  exports,  four  to  Greece  and 
two  to  Switzerland,*  of  U.S.-<Migin 
computer  eqiupment  as  temporary 
exporte  under  general  license  CtTE.*  The 
charging  document  did  not  clearly  lay 
out  dte  ads  wfaidi  are  daimed  to 
constitute  each  of  the  vicriations 
charged. 

Agency  Counsel  has  steted  that  the 
nimiber  of  violations  charged  here  is 
now  eighteen,  this  is  not  dear  irom  the 
charging  document  nor  was  it 
adequately  addressed  in  Agency 
Counsel's  Post-Hearing  Brief.  It  is  also 
the  subjed  of  critical  comment  by 
Respondent's  Counsel  in  his  Post 
Hearing  Reply  Brief  at  pp.  4-5.  A  serious 
problem  in  these  proceedings  is  that 
Agency  Counsel  refiises  to  adequately 
lay  out  to  Responsends  or  this  "Tribunal 
just  what  the  violations  are. 


'  Pursuant  to  the  provisions  of  section  15  of  the 
Export  Administration  Amendments  Act  of  1965  (15 
U.S.CA.App.  2414).  the  position  of  Under  Secretary 
for  Export  Administration  was  established  effective 
October  1. 1987.  Proceedings  are  now  initiated  on 
behalf  of  the  Bureau  of  Export  Administration 
within  the  Department  of  Commerce.  The  one  year 
period  for  the  processing  of  these  cases  fixed  by 
those  amendments  applies  to  this  case.  The 
complexity  of  this  record  and  the  delay  caused  by 
the  appeal  to  the  U.S.  District  Court  in  combination, 
constitutes  good  cause  for  the  delay  involved  here. 

*  A  number  of  shipments  which  were  the  basis  for 
charged  violations  in  the  original  charging  letter 
were  listed  in  an  attached  Schedule.  There  are  only 
six  shipments  remaining  in  issue.  The  charges 
stemming  from  se«|uentially  the  first  third,  fourth, 
sixth  and  ninth  shipments  on  that  Schedule  were 
withdrawn.  The  eleventh  shipment  was  withdrawn 
at  the  hearing.  The  fact  that  the  shipments  are  not 
numbered  on  the  scliedule  adds  to  the  confusion. 

'  According  to  the  Regulatioas.  a  General  License 
designated  "GTE"  was  established  to  authorize  only 
temporary  exports  which  met  speciried  designated 
conditions  (15  CFR  371.22). . 


The  charging  letter,  in  one  paragraph, 
asserts  "The  Department  alleges  that 
DSE  committed  12  violations  each  of 
§9  387.4.  387.5  and  387.6  of  die 
Regulations,  for  a  total  of  36  violations 
of  the  Regulations,  each  of  which 
involves  U.S.-origin  commodities 
controlled  under  section  5  of  the  Ad  for 
national  security  reasons." 

Because  of  the  confusion  generated  by 
such  unusual  manner  of  pleading  and 
presentetion  at  the  hearing.  Agency 
Counsel  was  informed  that  "I  would 
also  like  to  remind  you  that  in  the  post- 
hearing  briefs  submissions.  Agency 
Counsel.  I  want  you  to  present  each  and 
every  violation  separately.  I  want  you  to 
lay  out  in  dear  deteil  what  constituted 
each  and  eveiy  violation,  the  separate 
elemente.  proposed  findings,  whatever 
have  you  (m  all  of  them.  I  want  you  to 
know  that  as  I  look  at  these  inadequate 
charging  letters.  I  see  a  possibility  of 
two  violations"  (Tr.  302-303). 

I  am  aware  that  in  administrative 
proceedings  it  is  not  required  that  there 
be  a  precision  of  language  similar  to  that 
utilized  in  criminal  or  other  judicial 
proceedings.  There  must  however,  be 
some  limit  on  how  general  and  non- 
specific the  Agency  and  ite  Counsel  may 
bie.  The  Respondent  is.  of  course. 
entiUed  to  know  the  nature  and  number 
of  chaiges.  In  addition,  this  Tribunal 
must  be  informed  on  what  is  diarged. 
The  Tribunal  should  not  be  required  to 
ascertain  the  numbers  and  contentions 
through  some  Ruble's  Cube  or  other 
puzzle  solving  approach.  I  advised 
Counsel  that  I  saw  the  possibility  of  two 
violations  and  asked  for  darification. 
Whether  it  is  because  of  his  obstinate 
nature  or  because  he  cannot  lay  out  the 
total  number  of  charges  he  contends 
remain  in  the  charging  letter,  I  know  not 
However  since  he  has  not  explained 
each  of  the  charges  which  he  contends 
are  laid,  I  address  a  single  charge  since  I 
no  longer  perceive  the  basis  for  the  two 
which  1  saw  at  the  time  of  the  hearing. 

This  is  not  to  say  that  I  cannot 
construct  less,  more  and  or  different 
possibilities.  However  that  is  not  my 
function.  I  am  also  not  certain  that  they 
are  what  the  Agency  intends  to  charge. 
In  no  case  do  they  add  up  to  the  number 
which  Agency  Counsel  contends  are 
alleged  here. 

As  already  ordered,  from  and  after 
July  1, 1988,  charging  letters  which  do 
not  separately  set  forth  each  alleged 
violation  and  the  applicable  individual 
section  of  the  Regulations  or  law 
violated  will  be  subject  to  dismissal. 

The  Agency  also  asserte  that  these 
shipmente  were  intended  to  satisfy 
existing  sales  contracts,  that  DSE  knew 
that  these  shipmente  actually  required 
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•Hport  liccnM*.  did  not  obtain  uich 
licaiwM.  and  Hied  falaa  and/or 
mialaading  Infonnation  with  the  A^ncy 
ralatint  to  theae  thipmcnta.  On  October 
4. 1900^  ReapondanI  anawarad  tha 
charsing  lattar  and  raqueatad  a  hearing 
purauant  to  tha  Regulationa,  which 
aubaaquently  took  place  on  Septambar 
17,  \9&T  before  the  underaigned 
Adminiatrative  Law  |\idge.  The  record  in 
thia  matter  doaed  on  November  Vk  1M7. 

The  Decision  was  issued  on 
September  23. 1968.  On  October  24. 19881 
the  proceeding  waa  remanded.  Nine 
queationa  were  poaad  to  which 
responaea  are  provided. 

Prooadural  laauaa 

Agency  Counael  attempted  to  file  and 
•erve  an  amended  charging  letter  on 
December  22. 1968.  This  Tribunal  denied 
the  requeat  to  do  so  because  that  device, 
which  raatarts  the  proceeding,  waa 
aimply  unnecessary.  Charges  may  be 
dropped  without  such  a  filing.  The 
charges,  as  presented,  were  already 
stale.  The  Agency  had  over  four  years  to 
inveatigata  them.  In  the  past.  Agency 
Counsel  have  explained  such  delays 
with  representations  of  complicated 
inveatigations  and  late  receipt  of 
infonnation  respecting  the  violutiona. 
Mere  that  certainly  waa  not  the  case. 
The  actions  were  known  at  the  time  of. 
or  shortly  after  the  violations.  This  is 
clear  from  the  advice  given  by  the 
investigating  Agent  while  the 
transactions  were  ongoing. 
Unfortunately  thia  caae  has  become  • 
Serbonian  Bog  of  bureaucratic  delay 
into  which  even  this  Tribunal  has 
baoooM  mired.  The  Agency  may  not  b* 
pamllltd  to  change  direction,  obfuacate 
or  delay  further  the  processing  of  the 
case.* 

For  over  one  full  year  from  the  time 
the  Agency  issued  the  original  charging 
letter.  Counael  for  the  Agency  and 
Raapondent  engaged  in  discovery  After 
notice  to  this  Tribunal  Respondent 
initiated  an  action  in  the  United  Statea 
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District  Court  in  an  attempt  to  obtain 
Judicial  reaolution  of  the  Agency's 
refuaal  to  comply  with  the  Discovery 
Order  issued  pursuant  to  the  Agency 
Regulation  which  stalaa 

anforcemant  by  a  district  court 

of  tha  United  Statea  may  ba 
•omht*  *  *"  (IS  CFR  388J(d)).  The 
matter  was  remanded  to  this  Tribunal 
by  tha  District  Court  without  a 
substantive  diapoaition.* 

In  consequence  of  Agency  CounseFs 
refusal  to  comply  with  the 
Administrative  Law  |udge's  discovery 
order,  and  after  the  ruling  of  the  District 
Court,  this  Tribunal  issued  an  Order  on 
|une  IS.  1967,  citing  the  above 
r«>g(ilation.  directing  that,  as  to  any 
information  that  Agency  Counsel 
refused  to  disclose  to  opposing  Counsel. 
this  Tribunal  would  "taika  particular 
facts  '       *  aa  being  eatablished"  at  the 
hearing.  Thia  Order  waa  issued  in  order 
lo  enforce  this  Tribunal's  previous 
orders  to  cooperate  io  the  discovery 
proceaa.* 

Tha  Agency  has  obtected  to  the 
consequences  of  thai  order,  asserting 
that  "serious  procedural  error"  was 
committed  by  nol  allowing  the  Agency 
to  present  the  testimony  of  a  Special 
Investigative  Agent  for  the  limited 
purpose  of  rebutting  testimony  of  one  of 
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Respondent's  witnesaea.  Thia  is  a 
blatant  miaatatement  ignoring  the  facts 
surrounding  the  ruling. 

Agency  Counsel  waa  fully  aware,  aa 
early  aa  December  12. 1987.  that  tha 
Respondent  Intended  to  present  DSE*s 
president  aa  a  witness.  Agency  Counsel 
cannot  come  to  the  hearing  nine  months 
later,  and  expect  to  preaent  a  witness  to 
rebut  this  testimony  without  giving 
opposing  Counael  notice  of  such  an 
intent  To  allow  such  action  would  be  to 
give  Agency  Counsel  an  unfair 
advantage  of  surprise  due  to  the  relative 
availability  of  such  investigative  agents 
to  Agency  Counael,  particulariy  in  light 
of  the  unavailability  of  such  witnesses 
to  Respondent's  Counsel  in  the 
discovery  process.  Such  advantage  is 
unjustified,  since  it  was  Agency 
Counsel  8  failui^  to  comply  with 
previous  discovery  orders  which  led  to 
the  sanctioning  order.  He  cannot  now 
complain  that  the  testinnony  of  the 
Agent  should  have  been  permitted  at  the 
hearing. 

Fads 

Summary 

Between  Auguat  13. 1961  and  October 
3. 1982  Respondent  is  alleged  to  have 
exported  four  shipments  of  controlled 
US. -origin  computer  equipment  to 
Greece  and  two  shipments  of  U.S. -origin 
computer  equipment  to  Switzerland  as 
temporary  exports  under  general  license 
GTE  when  the  shipments  were  asserted 
to  be  permanent  exports  requiring 
validated  licenses. 

in  connection  lAnth  each  of  the 
shipments.  Respondent  Tiled  Shipper's 
Letters  of  Instruction  (SU)  or  Shipper's 
Export  Declamtions  (SED)  representing 
that  computer  equipment  could  be 
exported  under  General  License  GTE 

The  four  shipments  to  Greece  were 
made  in  response  lo  orders  placed  by 
Alan  Simmons  who  at  the  time  was 
Respondent's  sdles  agent  in  Grettce. 
Respondent  terminated  that  relationship 
in  February.  1962.  at  the  suggestion  of  an 
Agency  Special  Agent  investigating 
Simmons. 

Tba  Particular  ShipoMnts 

Shipment  No.  2 '' 

DSE  Invoice  No.  275  (Agency  Exh.  4B). 
Air  Waybill  dated  August  13. 1961 
(Agency  Exh.  4A),  reflects  the  export  of 
U.S.-origin  computer  equipment  to 
Greece.  According  to  the  schedule  on 
the  invoice,  "Buyer  must  provide  DSE. 


Inc.  with  a  valid  Import  oertificate 
covering  the  above  goods  within  90 
days."  The  price  of  the  goods  is  listad  as 
$5 JOOXn,  with  a  bank  draft  submitted 
for  this  amount  (Agency  Exh.  4C).  dated 
August  12, 1961.  one  day  before  ttie  date 
of  shipment  shown  on  the  Air  Waybill 
Further  evidence  jndica ted  that  DSE's 
bank  notified  DSE  just  one  week  later 
that  coDection  had  been  requested 
(Agency  Exh.  4). 

DSE's  "Shipper's  Letter  of 
Instructions"  ("SLT)  *  (Agency  Exh.  4D). 
which  accompanied  this  shipment  at  the 
time  of  export,  shows  the  full  amount  as 
$5,300.00  and  notes  in  the  "Special 
Instructions"  blodi  that  the  shipment  is 
"CAD",  meaning  "cash  against 
documents",  and  asks  the  freight 
forwarding  agent  to  notify  DSC  of  the 
Air  Waybill  number,  fli^t  number  and 
estimated  tine  of  arrival. 

Shipment  No.  5 

DSE  Invoice  No.  331  (Agency  Exh.  73). 
Air  Waybill  dated  September  24. 1961 
(Agency  Exh.  7A),  to  Greece  reflects  a 
full  purchase  price  of  tlll.450Xn  at  the 
time  of  shipment,  and  that  payment  was 
requested  within  30  days  ("Net  30"). 
DSE  received  payment  less  than  one 
month  later,  the  invoice  having  been 
stamped  "PAID"  on  October  23. 1961. 
The  record  also  includes  a  DSE  credit 
memo  to  Digital  Resources,  LTD.  dated 
December  7, 1961,  providing  a  price 
adjustment  in  the  amount  of  $6,906.00 
(Agency  Exh.  7).* 

Shipment  No.  7 

DSE  Invoice  No.  332  (Agency  ExL  W). 
Air  Waybill  dated  December  14. 1961 
(Agency  Exh.  6A),  reflects,  on  the 
invoice,  the  purchase  price  of  $41,6(X)i)0. 
The  invoice  shows  that  DSE  requested 
payment  within  30  days,  aiul  received 
such  payment  within  three  weeks.  It 
was  stamped  "PAID"  on  December  30. 
1961.*°  DSFs  SLI  reflects  the  full  dollar 
amount  and  contained  Special 
Instruction  to  the  freight  forwarding 
agent  "Notify  shipper  of  AWB#.  FLT# 
and  ETA*  *  *.  This  is  important  as 
buyer  will  collect  upon  arrival,  and  must 
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*  A  Shippar'a  LeMar  of  inatniction  is  a  reultiple- 
copy  document  fomiatted  and  uaed  by  tba  freight 
forwarder  aa  a  Shipper'*  Export  Declaration. 

*  Distal  Reaourcet.  Ltd  was  a  company  operated 
liy  Alan  Simmona.  The  company  and  Mr  Simmoni 
were  found  to  have  violated  it  387.2.  387.4.  387.5 
and  3(r  6  of  the  Regulations  They  were  and  are 
•ubjecl  to  an  export  denial  order.  However  this 
listing  was  subsequent  to  all  of  these  transactions. 
Docket  Noa.  2636-01.  2636-02.  (Order.  February  28. 
1886.  52  FR  7476.  March  4. 1086). 

■■  The  invoice  is  stamped  "December  30. 196Z~ 
which  DSE's  president  testified  was  apparently  a 
mistake,  and  should  have  been  stamped  wilb  tba 
3rear  "19M". 


be  notified"  (Agency  Exh.  8E).  Ilie 
buyer  was  IKgital  Resouroes.  LIV. 

Shipment  No.  8 

DSE  Invoice  Na  332  (Agency  Exh. 
lOB).  Air  Waybill  dated  December  15. 
1961  (Agency  Exh.  lOA).  indicates  the 
full  purdiasa  price  of  l30,40Din  was 
sought  within  30  days  of  the  shipment 
The  evidence  reflects  that  sodi  payment 
was  received  within  duee  weelu  of  diis 
shipment,  the  invoice  being  stamped 
"PAID"  on  December  30. 1961."  D^'s 
worlcsheet  for  this  transaction  reflects  a 
"SALES  ORDER  NO.",  the  purchase 
price  and  the  date  shipped  (Agency  Exh. 
lOE).  The  invoice  did  not  indicate  that 
the  shipment  was  temporary,  the  SU 
indicates  the  full  dollar  amount  and 
states  tha  Special  Instructions  to  the 
freight  forwarding  agent  "Notify  shipper 
ofAWB#,FLT#andETA*  *  '.This is 
important  as  buyer  will  collect  upon 
arrival,  and  must  be  notified"  (Agency 
Exh.  lOG), 

Shipment  Na  10 

DSE  Invoice  No.  362  (Agency  Exh. 
12B).  Air  Waybill  dated  March  24, 1962 
(Agency  Exh.  12A),  diows  that  the 
invoice  requested  a  full  purchase  price 
of  $2,375.00.  Again,  the  invoice  reflects 
that  payment  was  sought  within  30  days. 
The  invoice  is  further  stamped  "PAID," 
with  a  line  drawn  through  the  word.  The 
president  of  DSE  testified  that  payment 
was  not  received.  There  was  no 
evidence  refuting  the  fact  that  the 
shipments  requested  payment  The 
invoice  also  states  "Demo— two  weeks" 
and  was  annotated  as  shipped  as 
demonstration  items  to  Switzerland  (Tr. 
214-215).  Respondent  Exhibit  A  is  the 
manufacturer's  (DATARAM 
Corporation)  invoice  which  states  that 
the  equipment  was  being  sent  to  DSE  for 
a  "30  day  evaluation".  A  telex  was 
presented  from  DSE  stating  that  the  unit 
in  question  was  being  sent  to 
Switzerland  under  GTE  License  as  a 
"demo  unit"  (Resp.  Exh.  B).  A  message 
from  DSE  to  the  consignee  asking  for 
return  of  the  demo  unit  was  also 
presented  (Resp.  Exh.  C).  Further 
evidence  indicates  that  the  items  were 
returned  to  the  manufacturer  (Resp.  Exh. 
E  F,  G,  H.  I).  The  Respondent  presented 
testimony  from  one  of  it's  employees 
concerning  the  details  of  the  return  of 
these  items  (Tr.  290-291).   .. 

Shipment  No.  12 

DSE  Invoice  No.  443  (Agency  Exh. 
14A),  Air  Waybill  dated  October  3, 1962 
(Agency  Exh.  14),  and  invoices  for 
several  pieces  of  equipment.  DSE 


hivoice  Nos.  44a  441,  and  432,  (Agency 
Exh.  14).  14M.  14P)  which  were  not 
included  in  the  August  1. 1961  duuging 
letter."  Respondent's  SED  for  this 
shipment  (Agency  Exh.  14D)  and  otfier 
related  invoices  for  this  shipment 
indicated  that  U.S.-origin  commodities 
valued  at  $234)79JX)  were  being  shipped 
to  Switzerland.  The  evidence  also 
reflects  that  DSE  requested  payment 
within  30  days  and  in  fact  received 
payment  three  weeks  later  on  October,, 
28. 1962.  Invoice  No.  443  is  stamped 
"PAID"  but  the  date  is  illegible  (Agency 
Exh.  14A).  On  S^rtember  16. 1962.  DSE 
applied  for  a  validated  license  (Agency 
&dL  14E)  for  the  equipment  exported  on 
October  3, 1962  under  general  hcenses 
GTE  (  Agency  Exh.  14A,  140).  A  letter 
from  Respondent  to  the  Agency,  dated 
September  16, 1962.  requested  expedited 
action  on  its  permanent  license 
application  (Agency  Exh.  14R)  due  to  the 
fact  the  president  of  DSE  needed  to  take 
this  equipment  (Agency  Exh.  14A.  14|) 
with  him  for  installation  at  that  time, 
which  he,  in  fact  did  prior  to  obtaining 
the  required  validated  license.  The  four 
invoices  introduced  were  also  stamped 
"Goods  for  demonstration.  Import 
Certificate  required  for  purchase." 

Ilie  Regulatioiis 

Section  387.4  of  the  regulations  in 
effect  at  the  time  of  the  alleged 
violations  read  as  follows: 

Acting  with  knowledge  of  a  violation.  No 
person  may  order,  buy,  receive.  conceaL 
store,  use.  sell  loan,  dispose  of.  transfer, 
transport  fimmr*,  fonward.  or  otheri»i«c 
service,  in  whole  or  in  part  any  coounodity 
or  technical  data  exported  or  to  be  exported 
from  the  United  States  or  which  is  otfaerwiae 
subject  to  the  Export  Administration 
Regulations,  with  knowledge  or  reason  to 
Icnow  that  a  violation  of  the  Export 
Administration  Act  or  any  regulation,  order, 
or  license  has  occurred,  is  alwut  to  occur,  or 
is  intended  to  (xxnir  with  respect  to  the  whole 
or  any  part  of  such  transaction. 

Section  387.5  of  the  regulations  read: 

Misrepresentation  and  Concealment  of 
Facts 

(a)  Misrepresentation  and  concealment  No 
person  may  nialie  any  false  or  misleading 


■  *  See  footnote  6.  supra. 


■*  The  Agency  was  not  allowed  to  add  there 
exports  as  separate  cbaigea  lo  its  case.  All  of  these 
were  included  in  one  shipment  made  on  or  abotrt 
October  3. 1982.  as  indicaled  in  the  Shipper's  Export 
Declaration  (Agency  Bxb.  14D).  DSE  Further 
stamped  each  invoice  "Paid  October  26. 1962".  The 
Agency  properly  treats  these  invoices  as  one  single 
shipment. 

With  reaped  lo  Sbipment  No.  12.  a  gualified 
export  licensing  officer  testified  that  a  validated 
Bcense  was  required  for  export  of  the  commodities 
shown  on  the  "Requeat  for  Licenaing 
DetenmnaUon"  (Tr.  102,  Agency  Exb.  14X1.  That 
concluaioo  is  accepted. 


SSlt 
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vpfVMflti 

hlalfy  or  coaomI  any  OMtarial  fact  wbtlhar 
dlraclly  to  th*  Offka  of  Export 
Admintttralton.  tha  Offka  of  Aniiboycort 
Complianca.  any  cuatoma  ofTloa.  or  an  official 
of  any  othar  Unllad  Slalaa  afoncy.  or 
ladtracUy  lo  any  of  (ha  fora^oing  through  any 
oHnf  parwMi  or  fbraign  govaminanl  agancy  or 

ofnCtor^ 

(1)  In  tha  oouraa  of  an  invaaUgation  or 
othar  actkNi  Inatltutad  undar  tha  authority  of 
tha  Export  Admlniatration  Act 

(2)  In  coniMCtion  with  tha  praparation, 
aubmlaaioo.  iaauanoa,  uaa.  or  malntananoa  of 
any  axport  contral  <locun>ant.  aa  dafinad  in 

I  STtU.  or  raatrictiva  trada  practioa  or 
boycott  raqwaat  raport  aa  dafinad  In  |  SaaS: 

(9)  For  tha  purpoaa  of  or  In  oonnacttoa  with 
affactlng  an  axport  from  tha  Unllad  SUtoa.  or 
tha  raaxport  tranaahlpmant  or  divaraloa  of 
any  aoch  axport 

(b)  Sooyw.  Paragraph  (a)  appUaa  lo  all 
rapraaantaUoaa.  atalananla.  and 
oartiflcalkifia  aMda  to.  and  malarial  facta 
coacaalad  froa.  tha  OfBoa  of  Export 
Admtniatratloa.  tha  Offlco  of  AnUboyoolt 
CompUanoo.  and  tha  XJJS.  Caatoaa  Sarvioa.  or 
othar  agendaa  with  raapact  to  aaltara  within 
IhahtriadictloBoflbaaaaganrtaaaDdarlfaa 
auiutaa.  Bxacutiva  Ordara.  and  ragalaHnna. 
ralatlng  to  axpori  cootroL  raatricUva  Irada 
prsctlcoa  or  boycolta.  and  ordan  or  Uoanaaa 
laauad  or  aaUbliahad  ondar  tha  Act 

(c)  lUfirmmnlationt  lo  bo  continuing  in 
offoct:  itotificaUon.  All  wptaaanlattona. 
atataoianta.  and  oartiflcaUona  mada  by  any 
paraon  ara  daamad  to  ba  continuing  In  effact. 
Bvary  paraon  who  haa  mada  any 
rapraaanlaUon.  autamant  or  oartiflcatioa 
nuat  notify,  in  writing  tha  OfHoa  of  Export 
Adndnialration  or  tha  OfRoa  of  Antlboyoott 
ConpUanoa.  aa  wall  aa  any  othar  cognlaani 
agancyllaa).  of  any  changa  of  any  malarial 
fact  or  Intantion  from  that  provioualy 
rapcaaanlad.  atatad,  or  oarttflad.  Soai 
noUflcalioa  ahaO  ba  mada  Hiwnadiataly  upon 
raoaipt  of  any  InfonnaHoa  which  would  load 
a  raaaooabiy  pnidani  paraon  to  baUava  that  a 
changa  of  omlarial  tact  or  Inlantlaa  haa 
oocurrad  or  may  occur  In  tha  fulnra. 

Section  38741  of  tha  rtgulatloiu  rsad: 

Sxpoit  Divenion,  /Uexport 
Transhipment 

Bxcapt  aa  apadflcaOy  anthorliad  by  dw 
Oflloa  of  Export  AdainiatnUoa.  no  paraon 
may  axport  diapoaa  of,  divart  diract  mail  or 
otharwiaa  ahlp.  tranahlp,  or  raaxport 
commodiHaa  or  technical  data  to  any  paraoo 
or  daatlnalion  or  for  any  uaa  In  violaHoa  «f  or 
contrary  to  tha  lama,  provlaiona.  or 
oondJUona  of  any  axport  control  documant 
any  prior  lapraaanlallon.  any  form  of 
nouncatlon  of  prohlUtotloa  againat  auch 
action,  or  any  proviaioa  of  dM  Export 
A«hninlatraUon  Act  or  any  ragulaHol^  ordar, 
or  llcanaa  laauad  undar  tha  Act 

Section  371.22  of  th«  Regulation* 
govenu  th«  uM  of  general  licenae  GTE 
and.  during  the  period  relevant  to  thia 
proceeding,  read  in  part 

n>)  Ttmporary  txpoiU  mAioct  to  gonoraJ 
liconoa  CTB.  Export  daacribad  In  ||  V\J3fb) 
(1)  through  (8)  tattandad  for  lanporaiy  eae 


abroad  (Inchidlng  axporia  for  aaa  In 
Inlamatlonal  watara)  and  prompt  return.  In 
no  caaa  later  than  1  y*mt  after  tha  data  of 
axport  to  tha  Unllad  Suiaa  may  ba  nwde 
under  the  provlaiona  of  thla  ganeral  Hcanaa. 
unleM  raitricted  by  tha  exceptkma  tet  forth 
In  I  STI^c): 

(1)  Uaual  and  raaaonabla  klnda  and 
quantltlaa  of  ooounodltiaa  for  uaa  by  tha 
exporter  or  hia  repreaantative.  agent  or 
employee  la  an  antarprlaa  or  undertaking  of 
the  exporter  approved  by  tha  Oflica  of  Export 
Admlniatration. 

(2)  Coounodltiaa  for  exhibition  or 
damonatratioa  In  Country  Croup  T  or  V  only. 
(Through  July  SI.  ISSl). 

(2)  Commoditiea  for  exhibition  or 
demonatratlon  in  Country  Croup  T  or  V. 
provided  tha  UA  exporter  retain*  tide.  The 
BED  for  thla  type  of  tranaactioo  ahall  ahow 
the  U.&  exporter  aa  ultimate  conaignee.  In 
car*  of  the  peraon  who  will  have  cuatody  of 
the  conunodmea  abroad. 

[fixport  Adminittration  Bulletin,  Na 
222.  August  9. 1962). » 

(3)  Commoditiet  to  be  inspected, 
tested,  or  calibrated,  or  repaired  abroad. 

{c)Bxception».*  *  * 

(3)  U»e  or  diapoeition.  No  commodity 
may  be  exportcNd  under  this  general 
license  with  the  Intent  to  change  the 
registration,  sell  or  otherwiae  diapoee  of 
the  commodity  abroad. 


Agency  Counsel  argues  that  each  of 

the  respondent's  exports  failed  to 

qualify  for  use  of  general  license  GTE. 
and  wera  shipped  in  violation  of 
II  387.4  and  387.0  of  the  Regulations. 
The  Agency  alleges  that  Respondent 
DSB  improperly  used  general  license 
GTE  to  export  these  six  shipments  of 
U.S.-origin  computer  aouipraent  because 
Respondent  DSB  intended  these 
shipments  to  be  sale*  and  knew  that  this 
equipment  was  not  being  exported 
temporarily,  a  prerequisite  for  using  this 
general  license.  It  is  argued  that 
Respondent  knowing  this,  intentionally 
made  fake  and  Baislaeding  stetements  to 
the  Agency  and  other  Goveramental 
buraaus.** 


)  ta  Sw  rualiMiaii  govaralnt 
iCniai 


hr  exhMttan  ar  dHBanaeattea  (Avert 
AdminittroUoomtU»tiaNo.ai.iAT\. 

■«  Par  each  of  the  dripuMMa  Mdw  review  la  I 

CeaiBinriHy  Calrol 


Respondent  DSE  argues  that  the 
exports  in  question  were  not  intended  as 
sales,  but  were  all  properly  shipped  as 
temporary  exports  under  general  license 
GTE  for  testing  and  evaluation 
purposes.  Respondent  contends  that  the 
Agency's  case  must  fail  because  it  did 
not  show  that  Respondent  did  not  Intend 
its  exports  of  computer  equipment  to  be 
temporary  at  the  time  of  export  under 
provisions  of  GTE  license  authority. 
Respondent  contends  that  they  acted 
appropriately  and  that  Agency's  own 
witness  stated  that  the  Regulations  call 
for,  and  recognize  the  need  to  change  a 
temporary  licensing  status  to  provide  for 
permanent  export  when  one  was  not 
originally  contemplated  (Tr.  61-82). 

Fint  Four  Shipments 

Respondent  does  not  dispute  that 
following  customer  testing  and 
acceptance,  some  of  the  equipment 
shipped  required  a  change  in  license 
statna  to  provide  for  validated  licenses 
(Resp.  Brief  at  2-3).  Respondent  claims, 
however,  that  an  investigative  Held 
agent  for  the  Department  of  Commerce 
directed  the  Respondent  not  to  submit 
necessary  changes  to  license  status 
concerning  the  first  four  shipments.  The 
Respondent  contends  that  this  agent, 
then  investigating  Alan  Simmons, 
directed  DSE  not  to  submit  necessary 
changes  to  license  status  because  of 
seiuitive  national  security 
considerations.  That  assertion  is 
accepted  as  true.  However,  I  do  not  find 
that  there  was  credible  evidence  offered 
by  the  Respondent  at  the  hearing  further 
indicating  when  any  of  the  final  sales  of 
these  shipments  occtirred.  other  than 
relying  on  the  original  shipment 
documents  which  indicate  that  final 
sales  were  contemplated  at  the  time  of 
shipment  The  president's  testimony 
rather  reflects  his  misunderetanding  of 
what  constitutes  a  temporary  export 

As  to  Shipment  No.  2.  the  president  of 
DSE,  testified  under  oath  regarding 
Respondent's  conversations  with  the 
consignee,  and  his  agent  in  Greece,  Alan 
Simmons  of  Amber  Company  (Tr.  180- 
190).  The  president  claims  that  the 
annotations  made  on  the  export 
documentation  (e.g.  "PAID")  pertained 
to  invoice  costs,  not  the  costs  of  the 
commodities  >■  (Tr.  184).  Respondent 


womM  be  oefHeaMe  (TV  SS-MSV  Bmm^  for  dM 
ihlpaiiat  Na.  12.  N  waa  MlpBleiad  by  the  partta* 
dMi  vahdalad  MoMMea  wa««  raqakad  for  Hm  U.S.- 
I  dw4i«  the  sertod  wiMa 
I  (Tr-  too). 


^ I  aNeaipl*  lo  aak*  much  of  tiie  tact 

thai  the  ihlpaMnC  Umb  vatuad  at  SSJOO  would  now 
be  worth  andar  IBJOO  and  thaa  aol  raswlra  a 
validated  export  lioena*  ior  a  paiaianant  ahipoMmt 
Thla  la  Irrelevaiit  lo  dw  act*  chariad  hara.  wUdi 
cooatitalad  a  vioUlien  at  dw  daw  H  waa  ooounitted. 


Stands  by  the  docomentation 
annotations  which  indicate  that  then  is 
a  aeed  for  eddltional  docnmentetion  in 
the  event  of  final  export  (Tr.  186). 

There  is  nothing  on  the  record 
indicating  that  a  separate  decision  was 
to  be  BMde  by  Ae  eltimate  consignee  or 
notification  made  to  the  Respondent 
that  this  shipment  was  to  be  purchased 
by  the  coasi^iee  (Tr.  189).  FinaOy. 
Respondent  claims  that  DSE  never 
applied  for  a  validated  export  license  on 
this  shipneot  because  the  Investigative 
Agent  told  him  to  disoontiime  dealing 
ivith  Simmons  due  to  national  sectnity 
reasons  (Tr.  189:  Uevp.  Brief  at  8). 
Though  this  asserttan  is  accepted,  it 
does  not  alter  the  conclusion  that  the 
facts  reflect  a  sales  transaction  from  the 
outset 

As  to  Shipment  No.  5.  the  Respondent 
stands  by  the  marking  on  the  DSE 
invoice  indicating  that  the  commodities 
shipped  were  done  so  for  demonstration 
purposes  (Tr.  192-194:  Agency  ExL  7B). 
The  company  president  testified  that  the 
agent  in  Greece,  had  to  advance 
Respondent's  cost  for  the  demonstration 
equipment  before  it  could  be  shipped  to 
Greece  because  the  Respondent  could 
not  afford  to  obtain  it  from  the 
manufacturer  before  that  time  (Tr.  13&- 
196).  The  circtmtstances  do  not  support  a 
conclusion  other  than  that  this  was  in 
fact  a  sale  financed  by  the  buyer. 

According  to  DSE's  president 
Shipment  No.  7,  was  also  for  test  and 
demonstration  poiposes,  thus 
Respondent  contends  that  these  items 
were  for  temporary  export  (Tr.  199. 
Resp.  Brief  at  10).  The  witness 
contended  that  the  language  on  Invoice 
307,  "Hie  above  goods  sent  and 
invoiced  *  *  *"  did  not  really  mean 
that  commodittes  were  sent  and 
payment  demanded,  but  instead  were 
used  simply  to  satisfy  a  Greek  customs 
fomality  (Tr.  255-256). 

Shipment  No.  6  is  also  idahned  to 
have  been  for  demonstration  purposes 
only  (Tr.  200^201).  The  president  of  DSE 
testified  that  the  cost-related  invoice 
information  annotations  on  the  shipment 
docnments  demonstrated  that  he  relied 
on  the  GTE  temporary  license  (Tr.  202- 
203).  Again,  the  witaess  testified  that  the 
investigative  agent  informed 
Respondent  D^  that  it  was  to  terminate 
all  contacts  with  Simmons  because  of 
national  seciuity  reasons,  and  DSE 
complied  fully  (Tr.  203,  207-206). 

The  Respondent's  arguments  for  each 
of  the  annotations  on  the  di^erent 
docuroentetioc  are  simply  not 
convincing  when  coosidCTed  in  the 
context  of  the  transactions.  It  appears, 
from  a  preponderance  of  the  evidence, 
thai  the  Respondent  did  in  fact  violate 
the  regulations  as  charged  with  respect 


to  diese  shipmento  because  the 
transections  were  in  fact  meant  to  be 
sales  with  some  ri^t  of  return. 

The  Respondent  claims  diat  Shipment 
No.  10  was  returned  to  the  U.S.  vendor 
after  testing  overseas,  and  thus  it  was 
an  entirely  appropriate  GTE-licensed 
transaction  not  requiring  validated 
export  Hoeiwe.  Respondent's  aigumente 
concerning  this  shipment  are  convincing- 
This  shipment  invdved  goods  that  tvere 
claimed  to  be  for  temporary  pntposes 
and  subsequently  retiuned  to  the  United 
States. Tlie  docomentation  end  evidence 
presented  indicate  diat  die  parties         ~ 
intentions  were  to  demonstrate  the 
equipment  This  was  properly 
doctimented.  The  evidence  does  not 
support  a  conclusion  that  diey  were 
already  sold.  I  conclude  tiiat  die 
equipment  was  propetly  exported  under 
the  temporary  Bcense.^* 

The  last  rinpment  in  question. 
Shipment  No.  12,  was  covered  by  an 
export  license  subsequently  approved 
and  validated  by  the  Department 
Respondent  argues  that  this  was 
appropriate  bet^tise  it  was  covered  by 
an  approved  Agency  validated  export 
license  upon  being  accepted  by  the 
customer  af^r  demonstration  and 
testing. 

The  ReqNHident's  president  testified 
that  the  shipping  documentation  stated 
that  the  item  covered  by  Invoice  443. 
was  exported  for  demo  purposes  (TV. 
232-233).  Further,  Respondent  claims 
that  VaUdated  Export  License  Nos. 
64067  uid  64068  subsequently  covovd 
any  pennanent  export  of  the  item  listed 
in  Invoice  443.  The  Respondent  claims 
that  the  demo  model  was  approved  for 
purdiase  later  by  the  omsignee. 
therefore  he  properly  obtained  the 
validated  export  license  for  permanent 
export  of  this  equipment  (and  other 
reliated  equipment  shim>ed  along  widi 
it). 

The  evidence  indicates  tiiat  as  to  this 
computer  eqipment  a  validated  export 
license  was  ariced  for  and  yet  the 
equipment  was  sent  imder  a  GTE 
license.  Thus,  Respondent  knew  what 
the  intentions  was  and  chose  to 
misrepresent  it  in  order  to  expedite  his 
shipment  (Tr.  233-234).*''  The  mere  fact 


'•  While  the  Respondenl  blither  claim*  that  ttie 
Agency  puipoaely  overiooked  this  evidence.  The 
record  6oe*  not  «appor1  diet  a*aeftion.  1  see  it  as  a 
disagreeownl  rtspiifting  the  inteipretatiaa  of  the 
acts. 

■'  Testimoay  was  given  to  the  efiect  that  this 
order  was  for  denonstratioa  purposes,  in  that  if 
there  was  a  defect  in  the  prodact  it  CDuld  be 
retuiaad. 


that  the  shipment  would  have  been  valid 
if  made  imder  die  appropriate  Export 
License  does  not  excuse  Respondent's 
conduct  in  circumventing  the  law.  Nor 
would  the  shipment  have  been  proper 
under  GLV  as  is  now  argued  for  it  was 
Respondent  who  elected  to  make  one 
shipment  tmder  a  number  of  invoices 
which  in  combination  were  not  "de 
minimus"  in  value.  This  shipment  made 
imder  Invoice  Na  443.  was  impn^ier. 
The  fact  that  Respondent  attempted  in 
the  course  of  die  transaction  to  acquire 
the  proper  license,  indicates  that  the 
Respondent  knew  that  the  actions  were 
violations.  Further,  this  shipment  was 
made  after  the  Resfrandent  was  aware 
of  ihe  investigations  into  some  of  its 
previous  transactions. 

The  Agency  also  contends  generally 
that  the  export  control  documoits. 
including  SUm  and  SEDs.  prepared  by 
the  Respondent  contain  false 
refvesentetions,  due  to  the  fact  that  DSE 
knew  that  diese  exports  were  intended 
to  be  shipped  to  complete  sales. 
Respondent  provided  its  general  license 
nuoober  as  CTTE  D60018  for  the  fint  four 
questioned  shipments,  ^pments  Nos.  2. 
5, 7.  and  a  The  fifth  and  sixth 
shipments.  Shipments  Nos.  10  and  12 
listed  general  license  number  GTE 
Dg0916  on  the  SQ)s.  By  listing  Uiese 
license  numbers,  the  Agency  contends 
that  DSE  falsely  represented  that  these 
shipments  were  eligible  for  export  tmder 
these  temporary  licenses,  knowing  that 
these  shipmente  were  ineligible  for  such 
treatment  were  as  part  of  ules 
transactions. 


The  evidence  indicates  that  a 
pennanent  expmts  were  in  tact  made  for 
Shipments  Nos.  2. 5,  7, 8  and  12, 
although  Respondent's  witness  testified 
to  the  contrary.  The  totality  of  the 
circumstances  and  evidence  produced 
on  behalf  of  the  Respondent  does  not 
rebut  die  docnments  presented  by  the 
Agency  which  support  the  oonchision 
that  sales  were  intended  and  made, 
there  has  not  been  credible  evidence 
produced  that  any  of  the  equipment 
shipped  in  the  above  nimibered  exporte 
was  intended  to  be  returned. '  * 


It  was  dear  tnm  tiie  tealimoiiy  of  Kespondeat's 
president  thai  Ihi*  ahipwiait  was  tor  Gaal  sale.  Aa 
with  most  ratal  lalaa.  a  defect  is  the  product  aUoars 
the  buyer  to  return  it  within  a  reasonable  time.  This 
general -ooaaiderstioa  ia  eaauaefcial  tranaactiom  ia 


insuffidenl  to  dasaify  the  transadiaa  as 
"temporary  for  demonstration  pwpoacs   uiiow 
t  371^  of  the  Regnlatiaaa.  wUdi  dearly  does  mf 
cover  exporto  ~*  *  *  with  the  iirieni  to  change  tiw 
registration,  sell,  or  otlierwiee  dispoee  of  the 
commodity  abroad*  15  CFR  371^cH31- 

'*  As  Agency  counsel  points  out  in  his  Reply 
Brief,  evidence  that  cantemporaaeottsly  and 
obiectively  attests  to  DSE's  export  activities  is 
entitled  lo  greater  weight  than  subtective 
explanations  by  an  interested  party.  Reapoodeal 
ignores  the  doomiealaTy  evidnce  introdoced  by  the 
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The  record  reflects  that  DSE  was  not 
a  novice  respecting  the  use  of  general 
license  CTE  and/or  validated  licenses. 
DSE  had  reason  to  know  what  i  371.22 
of  the  regulations  required,  since  it 
applied  for  registration  as  an  exporter  of 
commodities  for  temporary  use  abroad 
under  (he  provisions  of  Section  371.22  of 
the  Regulations  on  September  5, 1978. 
certifying  that  it  "underst(oo|d  and  will 
comply  hilly  with  the  provisions  of 
General  License  CTE."  Respondent  even 
received  a  warning  letter  from  the 
Department  in  May  of  1960  in 
connection  with  its  voluntary  disclosure 
of  the  sale  in  Switzerland  of  two  disc 
controllers  exported  under  general 
license  CTE. 

The  evidence  Is  clear  and  uncontested 
that  the  export  of  the  commodities 
Involved  required  validated  license*.** 
The  real  and  singular  iMua  is  whether 
the  exports  were  "temporary" — I 
conclude  that  they  were  not  A  mera 
right  of  refusal  or  to  cancel  and  return  is 
not  sufficient  grounds  for  labelling  the 
axport  as  temporary.  The  record  hers 
reflects  all  the  ooaaiBon  aspects  of  a  sale 
including  delivery.  That  there  may  have 
been  some  ability  to  negate  the  sale 
does  not  qualify  to  maks  the  transfer 
temporary.  With  respect  to  Shipment 
No.  10,  the  evidence  shows  an  export  for 
demonstration.  The  details  support  the 
oontentioa  that  this  was  a  true 
demonatration  activity  and  no  violation 
is  found  incident  to  that  export 

Though  I  find  that  Respondent 
"knowingly"  exported  this  Ave  items 
improperly,  I  do  not  find  that  the 
violation  was  deliberate  or  willful. 
Rather  the  kind  of  knowledge  and  or 
Intent  found  (and  that  which  applies 
generally  In  these  cases),  is  that 
de8crib«d  by  the  Supreme  Court  in 
United  State*  v.  International  Mineralt 
and  Chemicaiu  Corp..  402  U.S.  558 
(1971).  it  was  held  there  that  even  where 
the  requirement  was  that  the  individual 
"knowingly"  violated  the  statute,  the 
quality  of  the  knowledge  involved 
related  to  a  knowledge  of  the  facts,  not 
the  law,  and  reiterated  the  general  rule 
that  ignorance  of  the  law  is  no  excuse. 
See  alto  United  Statet  v.  Jonat  Brother* 


•ktptMnl*  Mid  a  porttoa  of  a  fiMrtii  tklpiMiil  omI  of 
ika  ttx  thtpoMnla  la  quaatlaa.  (Aency  Raply  Brtaf 
a«  a-S).  WIUi  raapMt  toShipMaM  Na  tt.  I  Hnd  Uiat 
<iia  aata  was  flaal  prior  to  ililpaianL 

■•  Kaapoadawl  did  mM  ooacar  or  tHpulaia  to  dM 
■aad  far  a  vaHdatod  Itoanaa  wMk  raapact  to 
VUffmmm  No.  It.  aa  widi  dw  odtor  ihipaMnta. 
Itowawar.  dM  aMaapt  to  qwaaHoii  dtol 

attaa  waa  aot  oonvtadae.  No  tkowtag  waa 
I  why  dM  Haaw  la»elvd  waa  aol  a 


of  Seattle.  Inc.  368  P.Supp.  783  (COURT. 
1974)  and  Newell.  2  Ocean  Resources 
and  Wildlife  Reporter  (O.R.W.)  Ill, 
(NOAA  1979).  2  OR.W.  366  (NOAA 
App.  1961). 

Findings 

1.  Respondent  Data  Systems 
Engineering  (DSE)  is  a  United  States 
corporation  and  person  within  the 
meaning  of  the  Export  Administration 
Act.  as  amended,  and  the  regulations 
promulgated  thereunder.  50 
U.S.C.A^pp.  2412(c)(1).  15  CFR  Part  30a 

2.  Between  August  1. 1961.  and 
October  3. 1962.  Respondent  exported, 
on  five  occasions,  (the  charged 
Shipment  Nos.  2.  5.  7,  8  and  12) 
Shipments  of  U.S.-origin  equipment  to 
Greece  and  Switaerland  as  temporary 
exports  under  GTE  licenses. 

3.  The  five  exports  were  to  fulfill 
existing  sales  contracts  requiring 
validated  licenses  at  the  time  of 
shipment 

4.  The  existence  of  a  right  to  reject  or 
return  equipment  with  or  without  trial  or 
test  by  the  purchaser  does  not  constitute 
a  "temporary"  export.  A  sale  on 
approval  or  with  a  right  to  refuse  and 
return  does  not  constitute  a  "temporary" 
export  Shipment  for  test  evaluation, 
demonstration  and  the  like  incident  to 
or  in  oontemplatioa  of  a  sale  is  not  a 
"temporary"  export 

5.  The  five  exports  were  not 
temporary  exports  within  the  meening  of 
the  regulations  partlculariy  16  CFR 
S71.22.  The  five  shipments  were  not 
made  prindpelly  for  demonstration,  test 
or  evaluatioa.   

6.  The  use  of  GTE  licenses  for  such 
shipments  under  the  circumstances  was 
improper. 

7.  Respondent  exported  the  five 
shipments  which  it  had  reason  to  know 
required  a  validated  export  license  in 
violation  of  the  regulations. 

6.  The  evidence  presented  does  not 
establish  that  the  export  of  Shipment 
Na  10  under  the  GTE  License  was 
improper.  That  aspect  of  the  charge  is 
DISMISSED  with  pre)udice. 


raapaclnM  wt 
ny  oomnNiaQ 


•laaa  dto  MtiMua  riipirMag  wtiidiar  aaiton  ara 
pmiparty  aa  dw  Sal  la  a  naNar  far  datamiaailMi  bi 
ai 


1  conclude  thet  e  violation  of  the 
Export  Administration  regulation 
I  S71.22  and  incident  thereto,  of 
li  3874. 387  J  and  387.6  occurred.  The 
failure  of  the  Agency  to  spell  out  with 
some  clarity  what  acts  constitute  which 
violations  leads  me  to  find  a  single 
overall  or  comprehensive  violation. 
Contrary  to  Agency  Counsel's 
assertions,  his  Post  Hearing  submission 
was  not  responsive  to  my  request.  I 
shara  Respondent's  Counsel's  assertion 
of  a  Udt  of  clarity  and  disclaim  the 
representetton  tb^t  ills  "self-infUded". 


Upon  examination  of  the  charging  letter 
and  the  evidence  it  appears  that  there 
may  well  be  multiple  violations  inherent 
in  the  alleged  misconduct  recited, 
however  it  is  for  Agency  Counsel  to 
clearly  state  what  they  are  rather  than 
for  this  Tribunal  to  decipher  equivocal 
and  confusing  messages.  It  is  also 
probable  that  the  approach  attempted  is 
substantially  multiplicious  and  the 
sanction  would  be  the  same  regardless 
of  the  tally. 

I  conclude  that  this  company  in  what 
appears  to  have  been  an  attempt  to 
avoid  the  delays  which  bedeviled 
routine  export  licenses,  some  years  ago 
improperly  used  its  GTE  Temporary 
License  to  promptiy  fill  its  purchase 
orders,  fully  intending  to  follow  up  with 
a  validated  license  in  due  course.  That 
was  not  permissible. 

I  spedflcally  disapprove  of  a  civil 
penalty  in  this  case  because  the  costs 
bwne  by  this  company  in  buaines*.  legal 
expenses,  reputation  and  personal 
apprahensioo  has  substantially 
exceeded  what  would  otherwise  be 
appropriate  by  way  of  dvil  penalty 
ben.'*  It  is  also  the  basis  for  Uie 
substantial  suspension  of  the  denial 
period. 

In  arriving  at  the  penalty  set  forth  in 
die  Order  that  foUowrs  I  have  given 
particular  credit  to  the  cooperation 
Respondent  and  its  president  gave  in  the 
lari^  Simmons  investigation. 
Re^mndent  understanding  of  the  credit 
he  would  receive  for  such  participation: 
the  unconscionable  and  unexplainable 
delay  in  initiating  and  completing  these  ■ 
proceedings,  the  Respondent's 

Crecarious  small  business  status  and  the 
ick  of  «villful  intent  Nevertheless,  some 
sanction  is  sppropriate  for  the  GTE 
license  process  was  abused.  Had  the 
proper  validated  licenses  been  timely 
sought  the  identification  and  sanction  of 
Mr.  Simmons  odght  have  been  made 
sooner. 

Ramand  Questkma  aad  Responses 

1.  If  the  charging  letter  was 
"inadequate"  (Recommended  Decision 
and  Order,  page  3).  why  wera  the 
charges  not  dismissed? 

Ans.  Not  every  inadequacy  warranta 
dismissal  The  deficiencies  in  the  style 
and  content  ara  fully  discussed  in  the 
Decision. 

2.  In  li^t  of  the  Department's  post- 
hearing  brief,  pages  4  through  18,  how  is 


■•  Hm  Uck  of  aUadafda  for  d  vil  pcnalliaa  la 
diaaa  caaaa  daapHa  Iha  tpaciAc  audwrteaUan  la 
aacttoa  11(cN4)  of  Ika  1SS6  AaiaiidiMnla.  dM 
Adndaiatradva  OoaJMlcii  raporH  and  adoptod 

lirinmannrtitlana  as  trig  ai  itii  niiSi^li  nf  rt*iTr 
^inrin.  avan  widila  dila  DapaHmam  oomiiUcaM 


it  not  clear  that  the  Department  was 
charging  three  separate  violations  of  the 
regulations  for  each  of  six  shipments? 
Please  refer  to  the  specific  language  of 
the  Department's  post-hearing  brief 
which  fails  to  make  this  method  of 
alternative  pleading  clear. 

Ans.  The  charging  document  which 
initiates  the  proceeding  is  where  the 
separate  and  sufficient  allegations  must 
be  stated.  In  the  charging  letter  of 
August  1. 1966.  the  Respondent  is 
alleged  to  have  committed  thirty  six 
violations  which  are  not  sufficiendy  set 
forth.  In  the  course  of  the  proceedings 
some  of  the  alleged  violations  were 
withdrawn.  The  problem  in 
understanding  just  which  alleged 
violations  were  dropped  and  tiie  effect 
on  what  might  be  termed  the  cross 
violations  was  most  confusing.  This 
cross-referencing  to  sections  of  die 
regulations  omits  allegations  as  to  the 
particular  violative  actions.  The  absence 
of  specific  separate  charging  language 
renders  the  process  confusing  and 
uncertain.  The  direction  at  the 
conclusion  of  the  hearing  to  Agency 
Counsel  to  die  effect  diat  "*  *  *  I  want 
you  to  present  each  and  every  violation 
separately.  I  want  you  to  lay  out  in  clear 
detail  what  constituted  each  and  every 
violation,  the  separate  elements, 
proposed  findings,  whatever  have  you 
on  all  of  them",  was  clear,  unequivocal 
and  proper.  The  post-hearing 
submissions  on  behalf  of  the  Bureau  did 
not  confirm  to  that  reasonable  request 
The  decision  clearly  reflects  the  facts 
found.  The  Agency  did  not  lay  out  each 
charge  separately  in  the  charging 
documents,  as  it  should  have  done.  Nor 
did  its  counsel  do  so  even  when  ofTered 
the  opportunity  to  do  so  after  the 
hearing,  which  in  retrospect  constituted 
an  inappropriate  deference  to  the 
Agency.  The  only  alternative  reasonably 
available  was  to  announce  findings  of 
facts  consistent  with  the  allegations  and 
the  evidence  of  record.  It  is  for  the 
Agency  to  articulate  each  separate 
charge,  if  it  chooses  to  lump  multiple 
acts  in  a  single  charge  that  is  one  of  its 
options.  It  is  not  proper  or  appropriate 
for  this  Tribunal  to  parse  the  record  and 
select  which  violations  may  be 
separately  found.  Because  the 
Administrative  Law  Judge's  decision 
appears  to  lay  out  what  maybe 
considered  as  multiple  violations  it  is 
not  appropriate  to  conclude  that  the 
charging  letter  was  sufficient  to  support 
any  particular  number  of  violations 
more  than  one.  It  must  stand  by  itself. 
As  issued,  it  fails  to  separately  and 
insufficienUy  set  forth  the  sixteen  or  so 
violations  now  claimed. 


3.  On  page  26  and  27  of  the 
Recommended  Decision  and  Order,  five 
specific  shipments  are  found  to  have 
violated  Export  Administration 
Regulations.  In  view  of  this  fact  how 
can  the  conclusion  be  drawn  that  there 
was  one,  "single  overall  or 
comprehensive  violation"  of  the 
Regulations?  Specifically,  were  the  five 
sales  separate  and  distinct  transactions, 
or  were  they  all  part  of  one  transaction 
which  would  support  possibly,  the 
conclusion  reached  on  page  28? 

Ans.  There  were  construed  to  have 
been  so  charged  by  virtue  of  the  failure 
of  the  Agency  to:  specifically  identify 
each  chvge  at  the  outset:  identify  the 
proof  relative  to  each  separate  charge  in 
the  evidentiary  presentation  and  to 
therefore  provide  the  requested 
identification  and  correlation  for  each  of 
the  remaining  duuges.  The  decision 
respecting  whether  to  consolidate  or 
separate  charges  is  to  be  made  at  the 
time  the  proceeding  is  initiated,  the 
generalized  approach  utilized  in  this 
case  has  led  to  "garbage  can"  records 
from  which  findings  and  conclusions  are 
extracted  without  the  connection 
between  pleadings  and  proof  that  is 
necessary  for  proper  initial  adjudication 
and  subsequent  review.  The  conclusion 
on  page  28  is  reiterated  and  reaffirmed. 
If  the  Agency  wishes  to  duuge  multiple 
separate  violations  they  must  be  so 
stated  in  the  charging  document  so  that 
this  Tribunal  the  Respondent  and 
appellate  reviewers,  administrative  and 
judidal.  may  track  die  pleadings  and 
proof. 

4.  Of  what  relevance  is  the  following 
statement  on  page  28  of  the 
Recommended  Dedsion  and  Order  "I 
condude  that  this  company  in  what 
appears  to  have  been  an  attempt  to 
avoid  the  delays  which  be  bedeviled 
routine  export  licenses,  some  years  ago 
improperly  used  its  GTC  temporary 
license  to  promptiy  fill  its  purchase 
orders,  fully  intending  to  follow-up  with 
a  validated  license  in  due  course.'7 
Specifically,  did  the  ALJ  take  into 
consideration  any  facts  which  suggest 
"delays  which  be  bedeviled  routine 
export  licenses"  in  making  his 
Recommended  Dedsion  and  Order? 

Ans.  It  is  my  recollection  that  in  the 
initial  meetings  with  Mr.  Beasley  and 
Mr.  Reed  before  Mr.  Huriey  intervened, 
there  was  some  such  allusion.  It  was 
also  referenced  and  common  knowledge' 
that  there  had  been  lengthly  delays  in 
the  licensing  process  during  the  relevant 
period.  Another  contributing 
cinnmistrance  was.  that  part  of  the 
license  appeal  process  had  been 
transferred  to&is  office  without 
adjudication  responsibillfy  in  1966.  The 


"leave  them  swinging  in  the  breeze" 
attitude  apparent  in  the  handling  of 
those  cases  which  was  even  more 
dilatory  than  that  previously  observed 
as  the  Hearing  Commissioner  and 
Appeals  advisor  over  a  decade  ago.  It 
further  reflected  the  Agency  attitude  and 
practice  on  license  processing  matters, 
the  observation  was  considered  relevant 
because  it  reflected  a  probable 
motivation,  albeit  an  inappropriate  one. 
for  the  Respondent's  conidud  and  was 
consistent  with  the  known  practice  of 
the  Agency. 

5.  Assuming,  arguendo,  that  there 
were  five  specific  and  separate 
violations  of  the  Export  Administration 
Act  would  the  ALJ's  recommended 
penalties  have  been  greater  than  those 
found  in  the  Recommended  Decision 
and  Order? 

Ans.  No.  ( see  infra  p.  28),  where  it  is 
stated  "It  is  also  probable  that  the 
approach  atiempted  is  substantiaUy 
multipidoos  and  the  sanctioos  would  be 
the  same  regardless  of  the  taUy." 

6.  The  ALJ  has  characterized  die 
Department's  action  as  one  of 
"unconsdonable  and  unexplainable 
delay  in  initiating  and  completing  these 
proceedings."  (Page  29)  What  wpeaBc 
rules,  statutes  or  orden  were  violated 
by  the  Department  in  its  handling  of  this 
case?  IHease  be  specific  and  indicate  the 
amount  of  time  that  each  ad  added  to 
the  conduct  of  the  case.  Did  the 
Department  ever  ad  outside  its  legal 
ri^ts?  Ans.  The  quote  is  plural  No 
score  or  time  card  is  maintained  on  the 
problems  with  delays.  Agency  Counsel 
appeared  to  initially  complicate  and 
drag  out  these  relatively  simple 
proceedings.  The  records  in  this  and 
other  proceedings  speak  for  themselve*. 
The  congressional  imposition  of  the  one- 
year  period  for  adjudication  manifests 
the  attitude  and  action  of  that  legislative 
body.  "Justice  delayed  is  Justice  denied" 
is  not  a  trite  remark,  in  these 
international  activities  the  frequent 
three  to  five  year  unexplained  delays  in 
initiating  proceedings  seriously  inhibit 
the  ability  to  develop  a  complete  and 
accurate  record.  Not  charging  this 
Respondent  at  the  same  time  as  Alan 
Simmons,  who  was  charged  neariy  four 
years  prior  to  the  issuance  of  this 
charging  letter,  shows  the  Agency's  lack 
of  diligence,  when  it  is  apparent  that  the 
evidence  used  relating  to  the 
Respondent's  transactions  with  Mr. 
Simmons  were  available  at  that  time. 
The  Agency  aded  outside  its  "legal" 
rights  in  refusing  to  comply  writh  the 
discovery  order  and  in  contending  that 
multiple  violations  were  charged  when 
the  pleadings  did  not  suffidendy 
identify  eadi  of  the  separate  allegations 
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and  Counsel  obdurately  rafuaed  to 
detcribc  them  ■•  dtovded** 

7.  Of  wnttf  n^M  retwmce  m  Mttinf 
penaltim  i«  the  fact  that  the  busiiwn 
invoked  it  a  ainelf  buaineaa  or  the  fact 
thai  it  has  borne  teget  expeneea  and 
other  wbfective  coafa  fn  dafcudlng  Ha 
extra  lefet  activity?  Ana.  Aa  the  kite 
luetfea  Bantemin  Cafdoao  pet  ft  it  ia  the 
duty  of  Imtjiea  "to  weigh  the  effect  of  the 
default  and  adf«at  the  rigor  ef  the 
rame^r  to  the  gravity  of  the  wrong.   All 
of  the  circuimlaneea  aurroundtng  the 
incident  are  lor  eoneioBretion  incniding 
the  natura  and  aiie  of  the  buaineaa,  the 
full  raage  af  coata  incarred.  and  odter 
adverae  aedal  cena^aaweaa.  The  hihtfe 
of  the  Baraau  to  aatabWah  atandarda  for 
deteraiiiMwg  apprapHe»a  pewaltiea  aa  it'a 
pre  dace  aaaa  Adamniatration  indicated  It 
wouM  di>  aimflot  a  decade  agv  (Agency 
Aaseaament  and  Mitigation  of  Ctvil 
Penaltlaa.  t  CFR  Xm.7%-31  constftutaa  a 
■ubataaUak  dblMt  im  the  paaceaa  (7t 
Coluai.  L  Mev.  tCS  t^WmV 

&  Since  the  Recommended  DueiaJBii 
and  Order  fhida  five  aeparele  vioiathMM 
with  kiiuwtadga.  how  can  it  be  said  dMt 
there  waa  aa  wiNfy  iwlant  to  vidaia  tha 
Rxpoft  Adatiaialaatiait  ReguiationaT 

Ana.  A  single  conaelidated  charge 
waa  reund  to  have  been  mada, 
neverttieteaa.  the  premiaet  either  aa 
poeed  or  aa  more  accurately  stated, 
beara  Httie  relevance  la  the  "wilifiil 
intent**  queatiena.  Winrai  viola tiona  are 
cognizable  ander  aec.  tifb)  of  the  atatttte 
and  era  criminally  actionable.  Whether 
there  were  ane  or  one  aundred  separate 
acta  may.  has  little  relevance  to  whether 
they  were  willfal.  Hw  test  to  be  applied 
in  these  eaaea  ia  diacuesed  m  the  fidT 
paragraph  on  Page  2S  and  again  at  page 
29  of  the  decision,  as  weH  as  in  a 
number  of  ether  cases.  The  here 
assertion,  in  a  poet  hearing  submission 
by  Agency  Counsel,  constitutes  neither 
a  legal  ar  factual  basis  for  such  a 
findhig. 

9.  What  legal  authority  exists  for 
excluding  or  disallowing  the  proposed 
testimony  of  a  witness  to  be  culled  for 
the  limited  and  specific  purpose  of 
impeaching  a  prior  witness'  statement 
with  respect  to  a  particalar  matter  of 
fact? 

Ana.  The  drawing  of  inferences  and 
the  exchision  of  witnesses  are  but  two 
of  the  routine  types  of  sanctions  invoked 
for  failure  to  comply  with  discovery 
ordera.  The  sat>ctiona  imposed  here 
were  reasonable  and  appropriate  under 
the  circumstances  (see  infra  pp.  7-^ 


The  situation  which  developed  in  this 
case  waa  foraaeeaWe  and  fosaaaeii. 

oacHaB  TSlL^af  the  Regaastiona  ftS 
CFR  7gM>  pweidaa  for  diaeevary.  The 
hiatory  of  that  pseviaieo  ever  the  past 
fiftean  or  aa  yaan  ia  decumented  h» 
Agency  racard^  A  deciaian  waa 
conacioualy  madktai  about  1977  la  ratect 
the  hardline  apptaach  af  denying 
diacaaafy  in  iavoraiMaarafaach 
oontainad  hi  dM  ahova  dlad  rail  whkh 
ilRuiaaofChril 


Procedurea  ahail  appfy  aahtact  l»  a 
consistency  laal  Rhua  V  la  paiWialarly 
pertinant  Id  Ibe  aUnatki 
The  caaaa  cHed  in  nola  I 
and  3ft-Onkr  af  Kadaaiork  in  TMe  29  ef 
the  United  Stttsa  Cada  AiuotMid. 
Federal  Ralaa  af  Qeii  Procadaaa  aia 
partiadaily  pertinenl.  TW  an^act  af 
discovery  la  alao  tiaalad  in  an 
Adminialradwa  Canfaranoa 
RecoasMandaMan  (Dlaoavaiy  iAAgancir 
AdiudicatiaQ.  1  CFR  396.79-^  aa  wnll  aa 
in  nuaaaraaa  odiet  Qvd  and 
Admialataative  Law  kexts.  The 
comaienta  in  Undarwaad^  A  Gmidk  T» 
Fedbra/ i>sco«wy  Abiar  pd  ad.  V  in 
para.  1 J9  *Tha  Uaa  Of  laaaa  Oiianlad 
Sanctioaa''.whkkiai 
follows  ia  partieulaely  i 

Ms  party  vioiaSsse  < 


prsdasive  saiaB.  AnetiBg  that  a  oaftaia  i 
be  coaaidsBsd  Msehn4  in  favor  ol  the  pasty 
reoMStlng  the  aancrtfl^  The  impact  of  this, 
order  wilTdspend  od  the  issues  tt  covers  and 
can  range  from  the  hanli  squivalenl  of  a 
dismissal  la  the  ehaalsaing  bat  leaa  severe 
prsdusiaa  of  a  minsr  issae. 

When  Agency  Counsel  refbsed  tO' 
comply  wid)  the  discovery  order  he  was 
informed  he  would  not  be  permitted  to 
call  the  particular  witness.  The 
Respondents  explanation  of  the  events, 
including  the  representations  made  to 
him.^  is  the  credlbia  evidence  in  the 
record  which  was  considered  in 
assessing  an  appropriate  penalty.  To 
have  allowed  the  Agency  to  call  the 
sanctioned  witness  in  the  circamatances 
would  have  been  improper.  Particularly 
since  Agency  Counsel  weQ  knew  bom 
Respondents  Counsel  assertions  the 
precise  nature  of  the  testimony  to  be 
offered  on  behalf  of  the  Respondents. 
Before  its  president  testifiedl  [McAlpine 
V.  U.S.  DepL  of  Commerce,  U.S.  DCAK 
No.  A89-214  Civil.  April  21. 19837 
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1.  Far  a  periad  of  two  yean  ftom  the 
dase  ef  the  Rnaf  Agency  action. 
Respondent— Oala  Syatama  Begineering. 
hic..  11«9  Mlacit  Ave..  Ocean.  New 
leraey  07712  and  aV  i 
assignaea.  afllcara, 
repreaentativea.  aganta.  and  eaipioyees 
hereby  are  dsnied  aH  peivileges  of 


participating,  directly  or  indirectly,  in 
any  maruier  or  capacity,  fn  any 
tranaaction  involving  oomnu>dities  or 
technical  data  exported  fttnn  the  United 
States  in  whole  or  in  part  or  to  be 
exported,  or  d»t  are  otherwise  subfect 
to  the  Reguiafiona. 

II.  Commencing  siJity  <fcy»  from  the 
data  that  this  or^  beeames  effective, 
the  denial  of  eiipart  pvMlegea  set  forth 
above  shall  be  suspended,  in 
accordance  writh  Section  398.16  of  the 
Regulafeons,  Csr  the  reHMinder  of  the 
two  year  period  set  forth  in  Mragnph  I 
above,  and  shall  be  temdnntad  at  die 
end  of  dint  period,  proaided  that 
Respandant  baa  eonmittad  no  hirther 
violations  of  die  Act  tke  Biguiationa.  oa 
d>e  final  Order  entered  in  ihia 
proceeding.  During  the  auapenaion 
period  Reapondent  auy  participate  in 
tranaectioBa  invalving  the  eiiport  of 
U.S.-ocigiB  maimoditiea  or  technical 
data  from  the  Uailed  Sta*sa  or  abaoad  in 
accordance  with  the  na^Jaaawnts  of  the 
Act  and  the  Regulatifuia  The  provisions 
of  paragraph  VI  of  thi»  Order  are  alee 
suspended  dunag  the  auapensioo  peciod. 

III.  Participalioo  prohibited  in  any 
such  tranaactioa.  either  ia  the  United 
States  or  abroad,  shali  inchide.  but  not 
be  limited  to.  participation: 

(1)  A*  a  party  or  aaa  repteseDtadve  of 
a  party  to  a  vaUdatad  export  license 
application; 

(it)  In  preparing  or  Hling  any  export 
license  application  or  reexport 
authorization,  or  aoy  document  to  be 
submitted  therewith: 

(iii)  In  obtaining  or  using,  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  seding,  delivering,  storing,  u&ing, 
or  disposing  of.  in  whole  oc  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exportfcd;  and 

(v)  In  the  financing  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

IV.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownerehip, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

V.  All  outstanding  indtviduaf 
validated  export  licenses  in  which 
Respondent  appeare  or  participates,  hi 


any  maimer  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

VL  No  person,  firm,  corporation, 
partnerehip.  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  writhout  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shaU.  with  respect  to  U.S.— origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirecUy,  or  carry  on  negotiaflohs  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  any  related  person  may 
obtain  any  benefit  therefrom  or  have 
eny  interest  or  participation  therein, 
directly  or  indirectly: 

(a)  Apply  for.  obtain,  transfer,  or  use 
any  license.  Shipper's  Ejqxnt 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export  reexport  transahipment  or 
diversion  of  any  commodity  or  tedmical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(b)  Oirder,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  ot  forward, 
transport  finance  or  otherwise  service 
or  participate  in  any  export,  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VII.  This  Order  as  affirmed  or 
modified  shall  become  effective  upon 
entry  of  the  Secretary's  final  action  in 
this  proceeding  pureuant  to  the  Act  (50 
U.SCApp.  2412(c)(1)). 

Date:  November  23. 19e& 
Hugh ).  Dolan. 
Administrative  Law  fudge. 
(FR  Doc.  89-1515  Filed  1-23-86: 8:45  am] 
atLUNQ  oooc  itis-or-n 


The  MCTL  Imptementation,  Technicai 
Advieory  Committee;  ParttaHy  Cloaed 


A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  February  8, 1989. 
9:30  a.m..  Herbert  C.  Hoover  Building. 
Room  1617F,  14th  Sti*eet  and 
Constitution  Avenue  NW.,  Washington, 
DC  The  Committee  advises  and  assists 
the  Office  of  Tedmology  and  Policy 


Analysis  in  the  implementation  of  the 
Militarily  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 
Regulations  and  provides  for  continuing 
review  to  update  the  Regulations  as 
needed. 

Agenda:  Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  Membera  &  Public 
Attendees. 

3.  Introduction  of  Invited  Guests. 

4.  Presentation  of  Papers  or  Comments 
by  the  Public. 

5.  Department  of  Defense  Report  on 
Current  Status  of  MCTL 

Executive  Sesaion 

6.  Discussion  of  matten  propeiiy 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereta 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  memben  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  die  concurrence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  January  13, 1989, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  horn  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  I}etermination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628.  U.S.  Department  of 
Commerce.  Washington,  DC.  For  further 
information  or  copies  of  the  minutes 
contact  Betty  Ferrell.  202-377-2583. 

Date:  January  17, 1988. 
Betty  Anne  FeneU, 

Director,  Technical  Advisory  Committee  Unit. 
Office  of  Technology  and  PoNcy  Analysis. 
[FR  Doc.  89-1529  Filed  1-23-89;  8:45  am] 
aiujNQ  CODE  asto^T-n 


Transportation  and  Related 
Equipment  Tectmical  Advisory 
Committer.  Partialty  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  February  16. 
1989. 9:30  a.m.  Room  1617-F.  U.S. 
Department  of  Commerce.  14th  ft 
Constitution  Avenue  NW.,  Washington. 
DC  The  Committee  advises  the  Office 
of  Technology  ft  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

General  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  Membera  and 
Visitors. 

3.  Presentation  of  Papen  or  Commenta 
by  the  Public 

4.  Discussion  of  Agenda  and  Work 
nan  for  1989. 

5.  Presentation  on  Recent  Changes  to 
the  Export  Administration  Regulations. 

Executive! 


6.  Discussion  of  matten  property 
classified  under  Executive  Order  12356, 
dealing  with  die  U.S.  and  OOOOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available  To  the 
extent  time  permits,  memben  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  stat«iients  may 
be  sulnnitted  at  any  time  before  or  aflo' 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  January  13. 1989, 
pureuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
552b(c)(l)  shall  be  exempt  trom  the 
provisions  relating  to  pubUc  meetings 
found  in  section  10(a)(1)  and  (a)(3).  of 
the  Federal  Ad\nsory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
pubUc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC  For  further 
information  or  copies  of  the  minutes  call 
Betty  Anne  Ferrell  202-377-4959. 
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Dale:  |«nuary  17.  IflM. 

Director  TtchnicaJ  Adviaory  CmnmiUaa  Unit. 
Offkim  of  Tet-hno/ogy  ^  ^licy  Anafyai*. 
|FR  Dw.  M-15W  Pltod  l-a»-Ml  M6  Mil 
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Apfnvw  Of  nwwvo 
ExtWMlOft  of  Zoiw 
Trsoo  ZoftoMoii  Ml 

T( 


NwMlon  CiMfonw  Port  of  Ciiliy 

Pursuant  to  it*  authority  undet  the 
Fomgn  Trxde  Zones  Act  offune  IB, 
1904.  as  amended  (19  U.S.C  81a-«tu|. 
and  the  Foceito-Trade  Zoofea  Board 
Regulations  (15  CFR  Part  400).  the 
Foreiga-Tmde  Zones  Beacd  (the  Beard) 
adopts  the  following  order 

Whereas,  the  Port  ol  Houston 
Authority  (PHA).  Grantee  of  Foreign- 
Trade  Zone  No.  84.  has  applied  to  the 
Board  lor  autliority  to  revise  the  plan 
and  extend  the  authority  for  its  foreign- 
trade  zone  located  in  Harris  County. 
Texas,  withia  the  Houslon  Cosloas  port 
uf  entry; 

Wheseas.  the  application  was 
accepted  for  Hliitg  wa  February  ft,  1968. 
and  notice  inviting  public  coounents 
was  given  in  the  Fadasal  Ragistac  on 
February  18. 1988  (Docket  No.  8-88.  U 
FR4886); 

Whereas,  after  the  apf  Ucattoa  mm» 
f<ied  tha  Board  coaditionally  approved 
three  petroleum  and  cheaical  terminal 
sites,  which  were  processed  as  separate 
uoplications  (Docket  Nos.  20-8B.  41-85. 
7-87); 

Whereas,  an  examiners  coaunittee 
has  investigated  the  application  and 
PHA's  request  to  include  the  three 
foregoing  terminal  sites  in  its  revised 
zone  plan  in  accordance  with  the 
Doanfs  regulations  and  recommends 
approval  wilh  restrictions;  aad. 

Whereas,  the  Board  has  found  that  the 
requiraments  of  the  Foreign-Trade 
Zones  Act.  as  amended,  arid  the  Board's 
regulations  would  be  satisfied  if 
approval  is  given  subiact  to  the 
follo%inng  conditions: 

1.  FTZ  84  sites  shall  be  designated  for 
identification  m  accordance  with 
Appendix  f  of  the  examiners  report. 

2.  The  private  manufacturing  iiites 
(formerly  D-5,  D-8)  are  redesignated 
subzones  (SZ  84  A  SZ  84BI  and 
approved  Cor  a  period  of  f)ve  yeara. 
subject  to  extension. 

3.  The  zone  wilT  contlnua  to  operate 
under  a  centralized  inventory  control 
system  approved  by  Customs,  subfect  la 
exceptions  ailovired  by  Costoou. 


4.  Mannfartming  opacatioas  jneoleing 
steel  or  steel  producta  are  laatiiclBd  to 
items  produced  (or  axpart  otharwiaa 
formaf  entries  shall  be  made  on  any 
foreign  steel  items  prior  to  their  use  in  a 
manufacttiring  process,  and  all  steel  mill 
products  admitted  to  the  zone  shall  be 
licensed  under  the  President's  Steel 
Program,  while  the  program  or  a 
subatitula  proy-aa  ia  i»  effect 

5.  Ftttf  zana  bsaaflfc  fac  bkuding  and 
processing  at  petroleum  and  chasaicsl 
storage  and  blending  sites  shall  be 
available  for  export  aaly. 

8.  Privileged  foreign  status  il9  CFR 
146.86)  shaU  be  elected  for  any  foreign 
merchandise  prior  to  any  blending  or 
processing  operations  at  petroleum  and 
chemical  storage  and  blending  sites. 

7.  The  FTZ  Board's  Executive 
Secretary  shaO  be  notified'  fsr  approval 
prior  tD  tha  commencement  of  any  new 
manufacturing  opera tioos. 

8.  Tha  Oatrict  Dteector  of  Castoms 
shall  be  notiHed  for  approval  prior  to  the 
activation  of  any  zone  site. 

9.  Because  of  tha  nature  of  the  protect. 
PHA.  as  grantee,  should  play  an  active 
and  continous  role  as  overseer  to  ensure 
that  the  zone  project  is  operated  in  the 
public  interest  and  consistent  writh  FTZ 
public  utility  principles. 

10.  Any  further  changes  to  the 
Houston  zone  plan  should  be  presented 
and  reviewed  under  convenlfonul 
requiroMnts. 

Now.  thatefasa.  tha  Board  here^ 
oidars: 

That  the  axtcnsiaM  and  rvviaad  aaoa 
plan  requested  by  the  Cmitee.  indading 
the  three  petrnlaaas  and  dseaical 
terminals,  ia  approved  sobjnct  lo  the 
condiHoaa  liafad  above.  The  grant  does 
not  include  autharity  for  manufacturing 
operatinaa  not  covewd  in  the 
application,  and  tha  Grantee  shall  notify 
the  Boasd  for  approval  prior  to  tha 
comraeacement  of  any  new 
manufacturing  or  assembly  operations. 
The  authority  given  in  this  Order  is 
subject  to  settlement  locally  by  the 
District  Director  of  Customs  and  the 
District  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  fuieigii-trade 
zones. 

Signed  at  Wathingioo.  DC  this  12tii  day  of 
|anua/y  tt&B. 
iMW.Moraa. 

Auistanc*  Secretary  of  Commerce  for  Import 
Adminittntion,  Chairman.  Commiltae  of 
Allemalea,  Foreign-  Tradt  Zaaom  Asand 

Attest: 

Executing  Socratary. 

(FR  Dos.  »-lSai  Filod  W23-Mt  M6  Mtk 

I  tJHB  wis-oa^ 
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AOntCV:  Import  AdministratioR, 
International  Trade  Administration. 
Department  of  Commerce. 

ACnOft  Notice. 


'  On  thv  basis  of  a  petition 
nied  in  proper  form  with  the  U.S. 
Department  of  Cftimnerce.  we  are 
indiating  an  antidumping  duly 
investigation  to  determine  whether 
imports  of  certain  small  business 
telephone  systems  and  subassembiies 
thereof  from  Japan  are  being,  or  are 
likely  ta  be.  sold  in  the  United  States  at 
less  than  fair  vslue.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  thet  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  H>,  a  US;  industry.  If  this 
investigation  proceeds  normaHy,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  February  13,  WBO.  H  that 
determination  is  afftrmotive.  we  wilT 
make  a  preliminary  determination  on  or 
before  June  6. 1989. 
vrtcnvf  DATE  January  24. 1969. 

TON  WMTMCII  MTOMMAIMH  OOMTACt: 

Louis  Apple.  Office  of  Aniidaraping 
Investigations,  knfiort  Adwinistsation. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230:  telephone  (202) 
377-1769. 

sumnuirrAiiv 


ThePetMoo 

On  December  28, 1988,  we  received  a 
petition  filed  in  proper  (arm  by 
American  Telephone  and  Telegraph 
Company  and  Comdial  Corporation  on 
behalf  of  the  domestic  industry  engaged 
in  the  production  of  certain  small 
business  telephone  systems  and 
subassemblies  thereof,  bi  compliance 
with  the  Tiling  requirements  of  19  CFR 
353.36.  petitioners  allege  that  impoctaof 
certain  small  business  telephone 
systems  and  subassemblies  thereof  from 
Japan  are  being,  or  are  likely  to  be.  sold 
in  the  United  Stales  t»lass  than  fair 
value  i«4thin  the  meaning  o£  sectioB  731 
of  tha- Tariff  Act  al  1930.  aa  assended 
(the  Act),  and  thai  tfaeM  inpasto 
materially  injure,  or  theaalao  material 
injury  to.  a  U.S.  induatsy. 

If  any  intasestad  party  aa  dasoibed 
under  poragrayha  tjC)i  ffH.  (PU  or  tn  of 


section  771(9)  of  the  Act  wiahet  to 
register  support  of  or  opposition  to  this 
peUtioo.  please  file  written  notificatioa 
with  the  Comawrce  official  dted  in  the 
"For  Farther  InfonnatioB  Contact" 
sectioo  of  this  notlGe. 

United  StalM  Price  awl  FoniBi  MHket 
Value 

United  States  price  was  based  on  U.S. 
list  prices  to  san>Iy  booses  or 
interconnects.  Petitionefs  deducted 
discounts.  UJS.  import  duties,  ocean 
freight,  and  marine  insurance.  In  an 
ejqiorter's  sales  price  (ESP)  situation,  a 
deduction  was  also  made  for  indirect 
selling  expenses. 

Petitioners  based  foreign  maricet  value 
on  Japanese  retail  prices.  A  distributor's 
margin  was  deducted  to  arrive  at  the 
first  arm's  length  price.  Adjustments 
were  made,  as  appropriate,  for 
differences  in  circumstances  of  sale  b 
an  ESP  aitoation,  a  deduction  was  also 
made  for  indirect  selling  expenses,  in 
certain  cases,  foreign  uMdket  value  was 
also  adjusted  to  reflect  difiieraKes  in 
physical  characteristics  in  the 
merchandise  being  oonqMred. 

Based  on  a  comparison  of  United 
States  price  and  fcweign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  27.3  percent  to  157  J 
percent 

fadtiatkn  of  bvestigatioa 

Under  section  732(cJ  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  containi  infotmatian 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
small  business  telei^one  systems  and 
subassemblies  thereof  from  Japan  and 
found  that  it  meets  the  requirements  of 
section  732(b}  of  the  Act  Therefore,  in 
accordance  writh  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  wdiether 
imports  of  certain  small  business 
telephone  systems  and  subassemblies 
thereof  from  Japan  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  if  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  June  6, 
1969. 

Scope  of  Investigaiion 

The  products  covered  by  this 
investigatiaa  are  certain  small  business 
telephone  systms  and  subaMemblies 
thereof,  currently  classifiable  under 
Harmonaed  Tariff  Schedule  item 
numbers  8517.30.200a  8517  J0.2S0a 
8S17.3a300a  8517.10i)020. 8517.104)04a 


8517.iaO06a  8617.100070. 8517.10AMa 

•si7jaiooa  85i7.9aisoa  85i7  jo.3ooa 

8518.3ai00a  8501404)004, 850440.0008, 

8so4.40Ana  8517  jiAna  8517.8i.002a 

8517 ja4aoa  and  8504.4041015. 

Certain  small  business  telephone 
systems  are  teleidione  systems,  whether 
complete  or  inomqilete,  assembled  or 
unassembled,  with  intercom  or  internal 
calling  capabUity  and  total  non-bloddng 
port  capacities  of  between  2  and  256 
ports,  and  discrete  subassemblies 
thereof  designed  and  dedicated  for  use 
in  audi  systcma.  These  subassemblies 
include: 

(Ij  Telephone  sets  and  consoles, 
consisting  of  dedicated,  proprietary, 
corded  tele|riione  sets  or  consoles.  A 
consde  has  die  ability  to  perform 
certain  functions  induding:  answer  all 
lines  in  tfie  system:  monitor  the  status  of 
other  phone  sets;  and  transfer  calls.  The 
term  telephone  sets  and  consoles  is 
defined  to  include  units  having  any  two 
or  more  of  the  foOowing  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus:  housing;  hand  set;  oord  (line 
or  hand  set):  power  supply;  and 
telephone  set  or  console  circuit  cards. 

(2)  Contnri  and  switching  equqmient, 
whether  denominated  as  a  key  service 
unit,  contnri  unit  or  cabinet/switch. 
Contrd  and  switcUng  equi|nnent 
includes  units  consisting  of  one  or  more 
circuit  cards/modules  (induding 
backiriane  circuit  cardsj  and  connectors 
to  accept  circuit  cards/modules  and/or 
building  wiring,  w^en  imported  or 
shipped  in  die  same  container,  with  or 
without  additional  apparatus. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  Thne  may  be 
incorporated  into  control  and  switching 
equipment  or  teleph<me  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  8uiq>ly 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supf^ing 
DC  power  of  approximatdy  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  been 
exduded  from  this  investigaticm:  (1) 
NonproiMietaiy  industry-standard  ("tip/ 
ring")  telephone  sets  anid  other 
subassemblies  that  are  not  specifically 
designed  and  dedicated  for  use  in  a 
covered  system,  even  tho^h  a  system 
may  be  adapted  to  use  such 
noiq)roprietary  equipment  to  provide 
some  system  functions;  (2)  telephone 
answering  machines  or  facsimile 
machines  integrated  with  telephone  sets; 
and  (3)  adjunct  software. 


NodfiGatioDoriTC 

Section  732(d)  of  the  Ad  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it. 
all  nonprivileged  and  nonproprietary 
information.  We  will  aUow  die  ITC 
access  to  all  privileged  and  business 
proprietary  fadbrmation  in  our  files, 
provided  it  confirms  fai  writfaig  diat  it 
will  not  disdose  such  information  either 
publidy  or  under  Administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

fteliminary  DetwmdnatioB  by  ITC 

Hm  ITC  will  determine  by  Febniary 
13.  isea  udietber  there  is  a  reasonable 
indication  that  imports  of  certain  small 
business  teiqiboiie  systems  and 
subassemblies  thereof  from  Japan 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  its 
determination  is  negstive.  die 
investigation  wiU  be  terminated 
otberwke.  it  wiU  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  pobbdied  pursuant  to 
section  732(cX2)  of  die  Act 
JaaW.ltosa. 

AnJatoHtSeentary  for  Import 
Administration. 

PH  Doc  88-1532  Filed  l-a-aat  8«  ami 
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Duly 


:  Import  Administration, 
International  IVade  Administration. 
Department  of  Commerce. 
action:  Notice. 


On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are   ■ 
initiating  an  antidumping  duty 
investigation  to  detennine  whether 
imports  of  certain  smaU  business 
telephone  sjrstems  and  subassemblies 
thereof  from  Korea  are  being,  or  are 
likely  to  be.  sold  in  die  United  State*  at 
less  dian  fair  value.  We  are  notifying  the 
U.S.  Intematiofial  IVade  Commission 
(ITC)  of  dds  action  so  that  it  may 
detennine  whether  imports  of  this 
produd  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  February  13. 1969.  If  that 
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determination  is  afnmMtive.  we  will 
make  a  preliminary  determination  on  or 
before  |une  6. 1988. 

vracnvi  OATC  January  24. 1989. 

TON  FURTNCR  IWFOWM<ITIOII  CONTACT! 

Louis  Apple.  OfHce  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230:  telephone  (202) 
377-1788. 

ART 


On  December  28, 1988,  we  received  a 
petition  nied  in  proper  form  by 
American  Telephone  and  Telegraph 
Company  and  Comdial  Corporation  on 
behalf  of  the  domestic  industry  engaged 
in  the  production  of  certain  small 
business  telephone  systems  and 
subassemblies  thereof.  In  compliance 
with  the  filing  requirements  of  19  CFR 
353.38,  petitioners  allege  that  imports  of 
certain  small  business  telephone 
systems  and  subassembUes  thereof  from 
Korea  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports 
materially  iniure.  or  threaten  material 
injury  ta  a  U.S.  industry. 

If  any  interested  party  as  described 
under  paragrapha  (C),  (D),  (E),  or  (F)  of 
section  771(9)  of  the  Act  wrishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notiflcatloa 
with  the  Commerce  official  cited  in  the 
"For  Further  Information  Contact" 
section  of  this  notice. 


IMlad  Stales  Price  < 
Value 


I  FonlgB  Marital 


United  States  price  was  based  on  U.S. 
list  prices  to  supply  houses  or 
interconnects.  Petitioners  deducted 
discounts,  U.S.  import  duties,  ocean 
freight  and  marine  insurance.  In  an 
exporter's  sales  price  (ESP)  situation,  a 
deduction  was  also  made  for  indirect 
selling  expenses. 

Petitioners  based  foreign  market  value 
on  Korean  retail  prices.  A  distributor's 
margin  was  deducted  to  arrive  at  the 
first  arm's  length  price.  Adjustments 
were  made,  as  appropriate,  for 
differences  in  drounstances  of  sale.  In 
an  ESP  situation,  a  deduction  was  also 
made  for  indirect  selling  expenses.  In 
certain  cases,  foreign  market  value  was 
also  adiusted  to  reflect  differences  in 
physical  characteristics  in  the 
merchandise  being  compared. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value. 


petitioners  allege  dumping  margins 
ranging  from  5.8  percent  to  93.0  percent. 

Initialioo  of  Investigatioa 

Under  section  732(c)  of  this  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
small  business  telephone  systems  and 
subassemblies  thereof  from  Korea  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  certain  small  business 
telephone  systems  and  subassemblies 
thereof  from  Korea  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  June  8. 
1980. 

Soopa  of  lavesUgatloa 

The  products  covered  by  this 
investigation  are  certain  small  business 
telephme  systems  and  subassemblies 
thereof,  currently  classifiable  under 
Harmonized  Tariff  Schedule  item 
numbers  8517^0.3)00, 8617,302500. 
8517  JOJOOa  8617.100020. 8517.10J)0«a 
8817.10J)06a  8617.10L0070, 8517.104)080 

86i7jaiooa  86i7.9ai5oa  8617  jojooa 

8618.30.100a  880«.40jOOO«.  860C40i)008. 

8S0«.404)0ia  8617  Jl  Ana  8617J1.002a 
8517  Ja400a  and  8504.400015. 

Certain  small  business  telephone 
systems  are  telephone  systems,  whether 
complete  or  incomplete,  assembled  or 
unassembled,  with  intercom  or  internal 
calling  capability  and  total  non-blocking 
port  capacities  of  between  2  and  258 
ports,  and  discrate  subassemblies 
thereof  designed  and  dedicated  for  use 
in  such  systems.  These  subassemblies 
Induda: 

(1)  Teleiriiona  sets  and  consoles, 
consisting  of  dedicated,  proprietary, 
corded  telephone  sets  or  consoles.  A 
console  has  the  ability  to  perform 
certain  functions  including-  answer  all 
lines  in  the  system:  monitor  the  status  of 
other  phone  sets:  and  transfer  calls.  The 
term  telephone  sets  and  consoles  is 
defined  to  include  units  having  any  two 
or  more  of  the  following  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus:  housing:  hand  set:  cord  (line 
or  hand  set):  power  supply:  and 
telephone  set  or  console  circuit  cards. 

(2)  Control  and  switching  equipment, 
whether  denominated  as  a  key  service 


unit  control  unit,  or  cabinet/switch. 
Control  and  switching  equipment 
includes  units  consisting  of  one  or  more 
circuit  cards/modules  (including 
backplane  ciruit  cards)  and  connectors 
to  accept  circuit  cards/modules  and/or 
building  wiring,  when  imported  or 
shipped  in  the  same  container,  with  or 
%vithout  additional  apparatus. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  in(>ut  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  been 
excluded  from  this  investigation:  (1) 
Nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  specirically 
designed  and  dedicated  for  use  in  a 
covered  system,  even  thou^  a  system 
may  be  adapted  to  use  such 
nonproprietary  equipment  to  provide 
some  system  functions:  (2)  telephone 
answering  machines  or  facsimile 
machines  Integrated  with  telephone  sets, 
and  (3)  adjunct  software. 

NottficatioooflTC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  «vlth  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

PreUsBinary  DalaniiiDatkNi  by  ITC 

The  rrC  wrill  determine  by  February 
13, 1980  whether  there  is  a  reasonable 
indication  that  imports  of  certain  small 
business  telephone  systems  and 
subassemblies  thereof  from  Korea 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  be  terminated: 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 


Thi*  notice  is  puliUshed  pursuant  to  section 
732(c)(2|  oflhe  Act. 

JaiNMry  17, 1988. 

laaW.Maiea. 

Assistant  Secretary  for  Import 
AdminisUrttkm. 

(PR  Doc  ae-1533  Piled  1-23-89;  8:45  am) 
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InWation  Of  Aniidumping  OiHy 
eiveeogauon.  cenan  SM 
Telephone  Syatemsand 


:  import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 


r:  On  the  basis  of  a  petition 
filed  in  proper  form  with  tfie  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumphig  dufy 
investigation  to  determine  whether 
importa  of  certain  small  business 
telephone  systems  and  subassemblies 
dwreof  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
lass  dian  fair  valae.  We  are  notifying  the 
U.S.  Intematioiial  TVade  Coamiission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  aialeriaUy  injure,  or  threaten 
materia)  injury  to,  a  US.  indostry.  ff  this 
investigation  proceeds  normafiy.  the  ITC 
will  make  its  preliminary  determinadon 
on  or  before  February  13, 1980.  If  that 
'  determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  June  0 1980 
tPrcciMt  OATE  January  24, 1989. 


iTWN  contact: 
Louis  Apple.  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone  (202) 
377-1788. 

aueeiEMCNTARV  n^onmation: 

The  Petition 

On  December  28, 1988.  we  received  a 
petition  filed  in  proper  form  by 
American  Telephone  and  Telegraph 
Company  and  Comdial  Corporation  on 
behalf  of  the  domestic  industry  engaged 
in  the  production  of  certain  small 
business  telephone  systems  and 
subassemblies  thereof.  In  compliance 
with  the  filing  requirements  of  19  CFR 
353.36.  petitioners  allege  that  imports  of 
certain  small  business  telephone 
systems  and  subassemblies  thereof  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 


value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

If  any  interested  party  as  described 
under  paragraphs  (C),  (D).  (E),  or  (F)  of 
section  771(9)  of  the  Act  wishes  to 
register  support  of  or  opposition  to  this 
petition,  please  file  written  notification 
with  the  Commerce  official  cited  in  the 
FOR  FURTHBI  NIKNMIATION  CONTACT 

section  of  this  notice. 

United  SUIes  Price  and  FoseigB  Market 
Vahie 

United  States  price  was  based  on  a 
U.S.  list  price  to  an  end  user.  Petitionen 
then  deducted  a  supply  house  and 
interconnect  distributor's  margin  to 
arrive  at  the  firat  arm's  length  price. 
Deductions  were  then  made  for  U.S. 
import  duties,  ocean  freight,  and 
insurance. 

Petitioners  based  foreign  market  value 
on  manufacturers'  Hst  (Mice  to  dealers. 
An  end  user  discount  and  distributor's 
margin  was  deducted  to  arrive  at  the 
first  arm's  length  price.  Adjustments 
were  made  for  differences  in 
drcumstanoes  of  sale  to  arrive  at  the 
foreign  market  value. 

Based  on  a  coflqparison  of  United 
Stales  price  and  foreign  market  value, 
petitionen  allege  a  dumping  margin  of 
45.9  percent  «-.  .— 

Initiation  of  faivestigatiaa 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  fortli  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  certain 
small  business  telephone  systems  and 
subassemblies  thereof  from  Taiwan  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  certain  small  business 
telephone  systems  and  subassemblies 
thereof  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
j}roceeds  normally,  we  will  make  oiu* 
preliminary  determination  by  June  O 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  small  business 
telephone  systems  and  subassemblies 
thereof,  currently  classifiable  under 
Harmonized  Tariff  Schedule  item 


numbers  8517.30.2000.  8517.30.2500, 
8517.30.3000.  8517.10J)02O  8517.100040 
8517.10.0050.  8517.10.0070  8517.10.0080 
8517.90.1000.  8517.90.1500.  8517.90J00O 
8518.30.1000,  8504.40^)004,  8504.40.0000 
8504.40i)010,  8517.81.0010,  8517.81.0020 
8517JO400O  and  8504.40X)015. 

Certain  small  business  telephone 
systems  are  telephone  systems,  whether 
complete  or  incomplete,  assembled  or 
unassembled,  with  intercom  or  internal 
calling  capability  and  total  non-blocking 
port  capacities  of  between  2  and  256 
ports,  and  discrete  subassemblies 
thereof  designed  and  dedicated  for  use 
in  such  systems.  These  subassemblies 
include: 

(1)  Telephone  sets  and  consoles, 
consisting  of  dedicated,  proprietary, 
corded  telephone  sets  or  consoles.  A 
console  has  the  ability  to  perform 
certain  functions  including:  answer  all 
lines  in  the  system:  monitor  the  status  of 
other  phone  sets;  and  transfer  calls.  The 
term  telephone  sets  and  consoles  is 
defined  to  include  imits  having  any  two 
or  more  of  the  following  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apperatur  bousing:  hand  set  cord  (line 
or  hand  set):  power  supply;  and 
telephone  set  or  console  circuit  cards. 

(2)  Control  and  switching  equipment 
whether  denominated  as  a  key  service 
unit  control  unit  or  cabinet/switch. 
Control  and  switching  equipment 
includes  units  consisting  of  one  or  more 
circuit  cards/modules  (including 
backplane  circuit  cards)  and  coiuiectors 
to  accept  circuit  cards/modules  and/or 
building  wiring,  when  imported  or 
shipped  in  the  same  container,  with  or 
without  additional  apparatus. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  ntay  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  been 
excluded  fit>m  this  investigation:  (1) 
Nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  and  dedicated  for  use  in  a 
covered  system,  even  though  a  sj'stem 
may  be  adapted  to  use  such 
nonproprietary  equipment  to  provide 
some  system  functions;  (2)  telephone 
answering  machines  or  facsimile 
machines  integrated  with  telephone  sets, 
and  (3)  adjunct  software. 
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NotifkatkNi  oflTC 

Section  732(d)  of  the  Act  requires  ut 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
informution.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  flies, 
provided  it  conflrms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  February 
13. 1989,  whether  there  is  a  reasonable 
indication  that  imports  of  certain  small 
business  telephone  systems  and 
subassemblies  thereof  from  Taiwan 
materially  injure,  or  threaten  material 
injury  to.  a  U.S  industry.  If  its 
determination  is  negative,  the 
investigation  will  be  terminated: 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  lo  section 
732(cH2)ortheAct. 
lunuMPy  17. 1980. 
fan  W.  MaiM. 

Asaislant  Secretary  for  Import 
Administration. 

ire  Doc  8»-1S34  Piled  1-22-80:  8.46  «in| 
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Certain  Vaivea  and  Connecttona,  of 
Braaai  for  Uae  In  nre  Protection 


ReeuKa  of  Antidumping  Duty 


:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 


r.  In  ratponse  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
valves  and  connections,  of  brass,  for  use 
in  Tire  protection  systems  from  Italy.  The 
review  covers  one  manufacturer/ 
exporter  and  one  third-country  reseller 
of  this  merchandise  to  the  United  States 
and  the  period  March  1. 1966.  through 


February  28, 1987.  The  review  indicates 
the  existence  of  dumping  margins  during 
the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value  from  the  previous  final 
results  of  administrative  review  as  best 
information  otherwise  available. 

We  used  the  best  information 
available  for  these  firms  because 
Rubinetterie  A.  Giacomini.  the  only 
manufacturer,  provided  an  inadequate 
response  to  our  request  for  information. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

■mcnvi  OATI:  January  24. 19ea 
worn  FUNTNan  aironMATioii  contact: 
G.  Leon  McNeill  or  Maureen  Flannery, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-3601/2923. 
rARYl 


Badigrauiid 

On  March  1. 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Fedwal  Ragistef  (SO  FR 
83S4)  an  antidumping  duty  order  on 
certain  brass  Are  protection  equipment 
from  Italy.  The  petitioner  requested  in 
accordance  with  {  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review  for  the  period 
March  1. 1988.  through  February  28. 1987. 
We  published  a  notice  of  initiation  of 
the  antidumping  duty  administrative 
review  on  April  22. 1967  (52  FR  13268). 
The  Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

SGope  of  the  Review 

The  United  Slates  has  developed  a 
sjrstem  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1. 
1980.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
•eq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1986.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s).  HTS  items  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 


Imports  covered  by  the  review  are 
shipments  of  certain  valves  and 
connections,  of  brass,  suitable  for  use  in 
interior  fire  protection  systems  from 
Italy.  This  merchandise  consists  of 
single  and  double  clapper  Siamese  Tire 
department  connections  and  pressure 
restricting  valves.  During  the  review 
period,  such  merchandise  was 
classiHable  under  items  680.1420  and 
680.1440  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The 
merchandise  is  currently  classiflable 
under  HTS  item  numbers  8481.80.1050 
and  6481.80.107a 

The  review  covers  one  manufacturer/ 
exporter  and  one  third-country  reseller 
of  this  merchandise  to  the  United  States 
and  the  period  March  1. 1986,  through 
February  28. 1987. 

The  manufacturer.  Rubinetterie  A. 
Giacomini  ("Giacomini"),  provided  an 
inadequate  response  to  our  request  for 
information.  Speciflcally,  Giacomini 
failed  to  provide  a  narrative  on  certain 
variables  listed  in  its  submission 
relative  to  the  Canadian  and  United 
States  prices:  failed  to  provide  model 
match  information  for  each  model  sold 
to  the  United  States:  failed  to  provide 
cost  differences  (material,  direct  labor 
and  factory  overhead)  between  models 
sold  to  the  United  States  and  the 
Canadian  models:  provided  incomplete 
and  inadequate  constructed  value 
information  which  did  not  include  a 
description  of  its  accounting  system, 
direct  labor,  factory  overhead,  selling, 
general  and  administrative  (SG&A) 
expenses,  proflt.  export  packing,  a 
listing  of  all  materials  and  the  amounts 
of  each,  and  the  purchase  price  and 
quantity  of  each  material  used  in  the 
production  of  the  merchandise:  and 
provided  no  explanation  as  to  why  some 
shipment  dates  preceded  sale  dates  in 
its  sales  data  submission.  Therefore,  we 
used  the  best  information  otherwise 
available. 

During  the  previous  administrative 
review,  the  Department  found  no 
margins  for  Giacomini  and  an  85.54 
percent  margin  for  Giacomini's  sales  to 
the  United  States  through  Ganbrook 
Limited  ("Ganbrook").  Since  information 
on  the  record  for  this  review  indicates 
that  Ganbrook  acted  as  an  agent  of 
Giacomini.  the  best  information 
available  for  these  Arms  is  85.54  percent. 

Preliminary  Remits  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exisk 
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Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice,  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  firat  workday 
thereafter.  Prehearing  briefs  and  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  25  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  conunents. 
limited  to  the  issues  raised  in  those 
comments,  may  be  tiled  not  later  than  32 
days  after  the  date  of  publication.  The 
Department  will  pubUsh  the  final  results 
of  the  administrative  review,  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidiunping  duties  based 
on  the  above  margins  shall  continue  to 
be  required  for  these  firms.  For  any 
future  entries  of  this  merchandise  from  a 
new  exporter,  not  covered  in  this  or  the 
prior  administrative  review,  whose  first 
shipments  of  Italian  brass  fire  protection 
equipment  occurred  after  February  28. 
1987,  and  who  is  unrelated  to  any 
reviewed  Arm  or  any  previously 
reviewed  Arm.  a  cash  deposit  of  85.54 
percent  shall  be  required.  These  cash 
deposit  requirements  are  effective  for  all 
shipments  of  Italian  brass  fire  protection 
equipment  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  date  of  publication  of  the  Anal 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.53a. 
|anW.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

Date:  January  12. 1989. 
|FR  Doc.  80-1535  Filed  1-23^-89:  8:45  am) 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcenieni  Of  a  PMQOvnneo 
ovmeinein  on  enpori  umnaano 
Quarantoad  Aeeaaa  Levela  for  Certain 
Cotton  and  Man  Madt  FfcarTeitta 
rrooucia  rroouoaoor  annuiaciuroa  ai 
CoatafUca 

January  17, 1989. 

AOBICV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit 

EFFECTIVE  DATE:  January  26. 1989  and 
February  1. 1989. 

FOR  FUNTNER  INFOMHATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUFFLEMENTAffV  INFORMATION: 

AudMMity:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854):  President's  February  2(L  1986 
announcement  of  a  Special  Access  Program. 

During  negotiations  held  between  the 
Governments  of  the  United  States  and 
Costa  Rica,  agreement  was  reached, 
effected  by  a  Memorandum  of 
Understanding  dated  December  21. 1968. 
to  establish  a  new  bilateral  textile 
agreement  for  cotton  and  man-made 
Aber  textile  products  in  Categories  342/ 
642  beginning  on  June  1. 1968.  and 
extending  through  May  31. 1991.  The 
United  States  Government  will  control 
imports  in  Categories  342/642  at  the 
agreed  level  for  the  Arat  agreement 
period  June  1, 1988  through  May  31, 1989. 

The  agreement  also  establishes 
Guaranteed  Access  Levels  for 
Categories  342/642  for  the  periods  June 
1. 1989  through  May  31, 1990  and  fune  1. 
1990  through  May  31. 1991. 

Beginning  on  February  1. 1989.  for 
goods  to  be  exported  from  Costa  Rica  to 
the  United  States  during  the  period  June 
1. 1989  through  May  31. 199a  U.S. 
Customs  will  .start  signing  the  Arst 
section  of  the  form  n'A-370P  for 
shipments  of  U.S.  formed  and  cut  parts 
in  Categories  342/642  that  are  destined 
for  Costa  Rica  and  subject  to  the 
Guaranteed  Access  Level  established 
for  Categories  342/642.  These  products, 
which  are  assembled  in  Costa  Rica  from 


parts  cut  in  the  United  States  from 
fabric  formed  in  the  United  States,  are 
governed  by  Harmonized  Tariff  item 
number  9802.00.8010.  Interested  parties 
should  be  aware  that  shipments  of  cut 
parts  in  Categories  342/642  must  be 
accompanied  by  a  form  rTA-370P. 
signed  by  a  U.S.  Customs  officer,  prior 
to  export  from  the  United  States  for 
assembly  in  Costa  Rica  in  order  to 
qualify  for  entry  under  the  Guaranteed 
Access  Level. 

A  formal  exchange  of  notes  between 
the  Governments  of  the  United  States 
and  Costa  Rica  will  follow. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbera  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federel  Reguter  notice  53  FR  44937. 
published  on  November  7. 1988).  Also 
see  53  FR  47241.  published  on  November 
22.196& 
lames  H.  Babb. 

Chairman,  Committee  for  the  Jmplemeniatioa 
of  Textile  Agreements. 

Committee  for  tlw  impliniinitatiiwi  of  Textile 


January  17. 1980 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington. 
D.C  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel  tlie  directn-e 
issued  to  you  on  Novemlwr  17. 1988  by  the 
Chairman.  Committee  for  the  Implemenlalioa 
of  Textile  Agreements.  That  directive 
concerns  imports  into  tiie  United  Stales  of 
cotton  and  man-made  fiber  textile  products  in 
Categories  342/642.  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  period  which  began  on  May  27. 
1988  and  extends  through  May  26. 1988. 

Effective  on  January  26. 1989.  you  are 
directed  to  amend  to  247.000  doien  the  limit 
for  Categories  342/642  for  the  new  restntini 
period  begiiuiing  on  June  1. 1908  and 
extending  through  May  31. 190S. 

Textile  producU  in  Categories  342/642 
which  have  been  exported  to  tlie  United 
Stales  during  the  period  May  27, 1988  through 
May  31. 1988  shall  not  be  subject  to  this 
directive  and  are  lieing  deducted  from 
charges  for  goods  imported  during  the  period 
October  1-31. 1988  (342—2.637  dozen:  642— 
2.786  dosen).  As  a  result  you  are  diredrtl  lo 
deduct  2.061  dozen  from  charges  atready 
made  to  Category  342  and  charge  1.673  to 
Category  642.  This  includes  complete  charges 
for  the  import  period  October  1-31. 198& 

Beginning  on  Febritary  1. 1909.  U.S. 
Customs  is  directed  lo  slaii  signing  the  first 
section  of  the  form  ITA-aTOP  for  shipments  of 
U.S.  formed  and  cut  parts  in  Categories  342/ 
642  that  are  destined  for  Costa  Rica  and  re- 
export lo  the  United  Stales  during  the  period 
June  1. 1969  through  May  31. 199a 

The  Committee  for  the  Implementatiun  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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•xcapHoa  lo  Um  rwlaoMUnt  pwivW—  of  S 
U.S.CS83(aNI). 
Stnccrely, 

laMM  K  Babb. 

Chairman,  Commitlaa  for  tim  lmpl»mentatiom 

o(  Texlih  Agrtin»ntM. 

\FR  Doa  a»-13M  FlM  1-0-«(  MS  am) 


ofEapwtVIni 


woven  Apparai  ^wnicis  rram  nera 

lamtary  17.  ISMi 

ikOgnCT.  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

Acnotc  Issuing  a  directive  to  the 

Commissioaer  of  Customs  amending 

export  vise  end  certificatioa 

requirements. 

OATC  January  27.  IQtB. 


Naomi  Freeman.  InlemationsI  Trede 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Aaterilr  Executive  Order  11861  of  March 
3. 1972.  •■  amended:  Section  SIM  of  the 
Agricultural  Act  of  leSS.  a«  aiMnded  (7 
U  S.C  1854):  President*  Pehniary  M,  UM 
•nnouncemetil  of  the  Spedai  t 
■m. 


The  Covemmenta  of  the  United  States 
and  Haiti  reached  agreement  to  amend 
the  existing  visa  and  certification 
requirements  to  extend  coverage  to 
woven  apparel  products  assembled  In 
Haiti  from  fabric  parts  formed  and  cut  In 
the  United  States  which  are  aubtect  to 
bleaching,  acid-washiag,  stooe-weshing 
or  pennapressing  after  aseembly. 

A  copy  of  the  current  bilateral 
agreement  is  svsilabie  from  the  Textiles 
Division.  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Depertment  of 
Bute.  (202)  M7-igee. 

A  description  of  the  textUe  and 
apparel  categories  in  terms  of  HT8 
numbers  is  available  in  the 
CORRELATION:  Textile  and  ApfMrd 
Categories  with  the  Hannoniasd  Tariff 
Schedule  of  the  United  SUlea  (see 
ftiuak  taglalat  notice  SS  PR44BS7. 
published  on  November  7.  IQM).  Also 
aee  S2  PR  eOftS.  published  on  Pebreary 
27.1987. 
iMBsalllehk. 

Chairman.  CoauniUaa  for  Utm  tmphmmntaUon 
of  Textile  Agreamentt. 


>i-ei 


Haltaael 


Depariinenl  of  the ' 
Washlnglon.  DC  2008 

Dear  Mr  CommiMioner  lliis  dkecMve 
amend*,  but  doe«  not  cancel  the  directive 
issued  to  you  on  Februaiy  ia  1987  by  lite 
ChaimMn.  Coounitlee  for  the  ImpiemenUlioH 
of  Textile  Agreements,  establishing  vise  and 
certification  requirements  for  certain  cotton 
and  man-etade  filler  texttte  products, 
preduoed.  Bisaafectefed  or  assembled  ia 
Haiti. 

Effective  on  January  27.  198B.  you  are 
directed  to  permit  entry  under  the  Special 
Access  Prograei  of  woven  appersl  products 
ssssaiblsd  ia  Haiti  fram  fabric  perls  toneed 
snd  cut  in  the  United  Ststes  snd  then 
subjected  to  bleaching,  acid-washing  or 
permapreseteg  in  Haiti  after  assembly  and 
exported  to  the  United  Stales  on  and  after 
lanuary  1. 1908. 

These  prodecta  shall  be  entered  under  the 
Special  Access  Program,  evea  f 
may  not  be  classified  under  NTS  i 
9802006010  of  the  Harmonised  Tariff 


The 

Textile 


ittee  for  the  imp  Ism  station  of 

has  determined  that 
fall  widda  the  foreign  sflairs 
exceptioo  lo  the  rulemaking  provisiens  of  S 
U.S.C  5S3(s)(l). 
Sincerely, 

lames  H  Babb. 

QtairmaB.  OmmittM  for  tho  Imphmentatkja 

of  Textik  Agroementa. 

|FR  Doc  88-1504  Piled  1^23-80c  MS  aaj 


funenonieni  o*  aayuii  vmn  mm 


lanuary  17. 1S88. 

Aomcv:  Committee  for  the 

Implementation  of  Textile  Agreements 

{CTTA). 

ACnosc  Iseeing  e  directive  to  me 
Conunisaioaer  of  Custoa 
export  vise  and  certificetioa 
re^uifsmenta. 

OATC  January  27,  IMt. 


Naomi  Freeman.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel  US.  Department  of  Commerce. 
(202)377-4212. 


Jamaica  from  fabric  parts  formed  and 
cut  in  the  United  States  which  are 
subject  lo  bleaching,  acid-washing, 
stone-washing  or  permapressing  after 
assembly. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles . 
Division.  Bureau  of  Economic  and 
Business  Affairs.  U.S.  State  Department. 
(202)  647-1906. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonised  Tariff 
Schedule  of  the  United  States  (see 
Fedefd  Register  notice  53  PR  44687. 
published  on  November  7. 1966).  Also 
•ee  52  FR  6049.  published  on  February 
27.1967. 
laasss  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  AgreementM. 

I  for  the  faBplementetioa  of  TcxHIa 


lanuary  17. 1888 
Commissioner  of  Customs 


rARV 

Alberity  Bxacutive  Order  11651  of  March 
3. 1972.  as  amended  Section  XH  of  the 
Agricultural  Act  of  198a  as  aassndad  (7 
U.S.C  1864). 

The  GovemmenU  of  the  UnMed  Slates 
and  lamaica  reached  agreeosent  le 
aaiend  the  existing  viss  and  certificetlan 
requirements  to  extend  coverage  lo 
woven  apparel  products  assembled  in 


January  17. 1988 
Commissioner  of  Customs 
Department  of  the  Treasury 
Washington.  D.C  20229 

Dear  Mr.  Commissioner.  This  directive 
amends,  but  does  not  cancel  the  directive 
issued  lo  you  on  Febniary  19. 1967.  as 
amended,  by  the  Chairman.  Committee  for 
tlie  Implementation  of  Textile  Agreements, 
extsblishing  viss  and  ceriification 
requirements  for  certain  cotton,  man-made 
fiber  snd  other  vegetsble  fiber  textiles  snd 
textile  products,  produced,  manufactured  or 
assembled  in  lamaica. 

Effective  on  lanuary  27, 1968.  you  are 
directed  lo  permit  entry  under  the  Special 
Access  Program  of  woven  appsrel  products 
assembled  in  lamaica  from  fabric  parts 
formed  aad  cut  in  the  United  States  and  tiiea 
sub|si^(i  lo  blesching.  scid-washing.  stone- 
wssUng  or  permapressing  in  |amaica  after 
assembly  and  exported  lo  the  United  Statea 
on  and  after  |anuary  1. 1989. 

These  producU  shall  be  entered  under  the 
Special  Access  Program,  even  though  they 
auy  not  be  dssained  under  HTS  number 
9802in.6010  of  the  Harmonized  Tariff 
Schedules. 

The  Committee  for  the  Implementation  of 
Textile  Ayeements  has  determined  that 
these  actions  fsll  within  the  foreign  sffairs 
exception  lo  ttie  rulemaking  previsions  of  S 
U.S.C  863(a)(1). 
Sincerely. 

lames  K  Babb. 

Chairman.  Committee  for  the  httptementatien 

of  Textile  Agreement: 

(PR  Doc  8e-lS06  Filed  1-23-88:  8:48  am] 


DEPAfnUENT  OF  ENERGY 
FMtoral  En«rgy  Regulatory 


-554-001) 


(Docket  Na 


Intont  To  Propara  an  EnvkonnMntai 
Aaaaaamani  for  tiM  APEC  Project  and 
RoQuest  for  Continents  on 
Eiwjro(twiimtall6auaa;iUgon<|iilnQat 
Trananilaaton  Co.  at  aL 

In  the  matter  of:  Algonquin  Gas 
Transmission  (Company.  Docket  No.  CP87- 
S54-001:  CNG  Transmission  Corporation, 
Docket  No.  CP67-5-002  et  aL:  Texas  Eastern 
Transmission  Corporation  and  CNG 
Transmission  Corporation.  Docket  No.  CP87- 
5-003  et  at.:  and  Transcontinental  Gas  Pipe 
Line  Corporatioa  Docket  No.  CP8e-6-00a 
January  19, 1980. 

Summary 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
prepare  an  environmental  assessment 
(EA)  on  the  facilities  proposed  in  die 
above-referenced  dockets  for  the 
Associated  PennEast  Customer  Group 
(APEC)  Project. 

Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  CNG 
Transmission  Corporation  (CNG). 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  and  Algonquin 
Gas  Transmission  Company  (Algonquin) 
are  seeking  certiRcates  of  public 
convenience  and  necessity  under 
section  7(c)  of  the  Natural  Gas  Act  to 
construct  and  operate  a  total  of  217.37 
miles  of  replacement  pipeline.  100.56 
miles  of  pipehne  loop.  4.98  miles  of  new 
pipeline,  27.990  horsepower  (HP)  of 
compression  at  5  new  compressor 
stations,  an  additional  40,600  HP  at  4 
existing  compressor  stations.  10  new 
injection/  withdrawal  wells  and  3 
existing  wells  to  be  reworked  at  2 
existing  storage  flelds.  The  proposed 
facilities  would  be  used  to  transport 
natural  gas  through  the  Texas  Eastern 
and  CNG  pipeline  systems  and 
interconnections  with  Transco  and 
Algonquin  to  provide  service  to 
customers  in  Pennsylvania.  New  Jersey. 
New  York.  Massachusetts.  Rhode 
Island,  CofuiecticuL  Maryland,  and  the 
District  of  Columbia. 

By  this  notice  the  FERC  staff  is 
requesting  comments  on  the  scope  of  the 
analysis  that  should  be  conducted  for 
the  EA.  All  comments  will  be  reviewed 
prior  to  publication  of  the  EA  and 
significant  issues  will  be  addressed. 
Comments  should  focus  on  potential 
environmental  effects,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  mitigate 


impact.  Written  comments  must  be 
submitted  by  February  21, 1989  in 
accordance  with  the  instructions 
identified  at  the  end  of  this  notice. 

Propoeed  Action 

In  the  Commission's  Order  Finding 
Additional  Discrete  Projects,  issued 
September  16, 1968,  the  pending 
applications  encompassed  by  the  APEC 
settlement  proposal  were  determined  to 
be  discrete,  and  therefore  can  be 
processed  independently  fh)m  the 
consolidated  Northeast  open-season 
proceedings.  In  severing  certain  projects 
or  portions  of  projects  for  this 
settlement  the  Commission 
consolidated  the  pending  applications 
into  four  new  projects  for  processing  as 
separate  and  discrete  projects.  Further, 
the  Commission  required  the  projects' 
sponsors  to  modify  the  consolidated 
applications  to  reflect  all  changes  in 
facilities  and  services. 

On  October  3. 1968,  Texas  Eastern 
and  CNG  filed  a  joint  application  with 
die  FERC  in  Docket  No.  CP87-5-003,  et 
al.  to:  remove  215in  miles  of  20-  and  24- 
inch-diameter  pipeline  and  replace  it 
with  36-inch-diaineter  pipeline  along  its 
mainline  pipeline  system  in  southern 
Pennsylvania;  place  344.73  miles  of  20- 
and  24-inch-diameter  pipeline  in  idle 
service;  construct  62.23  miles  of  6-  to  42- 
inch-diameter  pipeline  loops;  construct 
4.0  miles  of  new  36-inch-diameter 
pipeline;  add  28.000  HP  of  compression 
to  3  existing  compressor  stations;  and 
construct  a  new  4,000  HP  compressor 
station.  All  of  the  above-identified 
facilities  will  be  owned  and  operated  by 
Texas  Eastern  except  for  107.43  miles  of 
the  replacement  pipeline  which  will  be 
in  joint  ownership  with  CNG.  The 
estimated  cost  of  facilities  for  both 
Texas  Eastern  and  CNG  is  $455,699,000. 
This  project  represents  a  major 
component  of  facilities  formei4y 
proposed  by  Texas  Eastern  and 
PennEast  Gas  Services  Company  in 
Docket  No.  CP87-e2-000.  On  February 
25, 1987.  the  Commission  issued  a 
"Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the 
Capacity  Restoration  and  Expansion 
Program  and  Request  for  Comments  on 
Environmental  Issues."  for  facilities 
proposed  in  Docket  Nos.  CP87-42-000 
and  001. 

On  October  3. 1966,  CNG  filed  in 
Docket  No.  CP87-5-002  et  al.  to 
construct  7.6  miles  of  30-indi-diameter 
pipeline  loop,  and  3  new  compressor 
stations  totaling  22,800  HP.  CNG  also 
proposed  Miase  I  storage  facilities 
previously  filed  in  Docket  No.  CP87- 
314-000  to  construct  10  new  injection/ 
withdrawal  wells  in  the  Greenlick 
Storage  Pool,  to  reworli  3  existing  wells 


at  the  Sharon  Storage  Pool,  to  construct 
0.98  mile  of  new  coimecting  pipeline,  to 
replace  2.36  miles  of  connecting 
pipeline,  and  to  construct  a  new  1.100 
HP  compressor  station.  Phase  D  and  III 
storage  services  and  facilities  will  be 
analyzed  in  a  later  EA.  The  estimated 
cost  of  facilities  by  CNG  is  $37.271 .13a 

On  October  3, 1988,  Algonquin  filed  in 
Docket  No.  CP87-554-001  to  constiuct 
4.3  miles  of  12-  to  20-inch-diameter 
pipeline  loop  in  4  segments.  The 
proposed  facilities  for  Algonquin  are 
estimated  to  cost  $8,031.00a  The 
facilities  are  identical  to  those  proposed 
in  Dodcet  No.  CP87-654-00a 

On  October  3. 1988,  Transco  filed  in 
Docket  No.  CP90-6-000  to  construct 
28.43  miles  of  20-  to  36-inch-diameter 
pipeline  loop,  and  to  install  12.800  HP  of 
compression  at  an  existing  compressor 
station.  The  proposed  facilities  are 
estimated  to  cost  $44.9  million.  A 
portion  of  these  facilities  had  been 
proposed  in  Docket  No.  CP88-177-00a 

The  purpose  of  the  APEC  expansion 
proposal  is  to  provide  long-term  service 
that  would  commence  in  the  1969-90 
winter  season  and  meet  the  peak  day 
and  winter  seascm  requirements  of  the 
APEC  customers.  Under  the  APEC 
project  Texas  Eastern  would  restore  the 
capacity  of  its  deteriorating  Lines  Nos.  1 
and  2  to  its  certification  capacity  of 
554,282  dekathenns  per  day  (Dtd)  under 
its  Capacity  Restoraticm  Program.  The 
application  by  Texas  Eastern  and  CNG 
would  provide  CNG  with  capacity  rights 
totaling  2254)00  Dtd  in  the  joint 
ownerriiip  of  a  segment  of  Texas 
Eastern's  pipeline.  This  capacity  would 
be  utilized  by  CNG  to  provide  454)00  Dtd 
for  seasonal  sales  to  APEC  customers, 
1004)00  Dtd  for  firm  storage  service  of 
natural  gas  owned  by  the  APEC  and 
other  customers,  and  a  second  phase 
sales  of  804)00  Dtd  to  Washington  Gas 
Light  and  Baltimore  Gas  and  Electric 
CNG  would  additi<maUy  provide 
seasonal  sales  of  1704)00  Dtd  of  natural 
gas,  transported  by  lYansco  to  APEC 
customers.  Transco  would  then  render 
firm.  Imig-term  winter  season 
transportation  service  of  natural  gas  oi 
up  to  1704)00  Dtd  for  6  distribution 
customers. 

Proposed  Fadlitiaa 

The  general  locations  of  the  proposed 
pipdine  and  compression  facilities  are 
identified  in  figures  1  and  2.*  Table  1 


'  Figures  1  and  Z  are  not  Iteiiig  printed  ia  the 
Federal  Regtoler.  biA  copief  are  available  from  rtie 
Commisaioo'i  Pubbc  Reference  Branch  al  |2az)  3S7- 
Slia 
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idmUnM  Um  propoMd  p^tln*  loop 

MCOMfllS.  rspwOMDHlt  pipOlllM.  UM 

Mw  pipoliat.  TiMiMiar  oamatneHam 
fMtuTM  of  iIm  AnC  pffot«c<  aro  th« 
rwnoval  and  rapUccoMiil  of  pipoiino 
MgmanU  on  TtXM  BuUni'a  uncoatad 
Llnaa  No*,  t  and  2  la  aoutWrn 
Rumaylvaiiia.  Taxaa  Baatam  and  CMC 
propoaa  to  abandon  and  ramova  168JI3 
mllea  of  Taxaa  Eaatarn's  20-lnch- 
diameter  pipeline  and  4A.98  mile*  of  Its 
24-incK-dlaiBeter  pipebna.  and  to  Inatall 
ZlbJSn  milea  of  96-inch-diaineter  pipeline 
in  the  tame  pipeline  trench.  The 
deterioration  of  the  unprotected  Texai 
Baatem  pipeline  and  encroachment  of 
populitlion  has  required  a  reduction  in 
operatioaal  pipe  praaauraa  raaultins  in 
the  loaa  of  1S7.745  Did  oattified 
throufbpiil  capadtv  la  its  systaas.  No 
new  pennanant  right-of-way  would  be 
required,  althoath  a  7S4bot-wida 
temporary  working  right-of-way  would 
be  disturbed  during  ooastructioa.  Some 
of  this  temporary  r^t-of-way  would 
extend  beyond  the  edge  of  the 
previously  disturbed  righl-of-way. 

in  addition.  Texas  Eastern.  Algonquin 
and  Transco  propoae  to  construct  17 
pipeltaie  loop  segments  from  8-  to  42- 


Inch  dianelar.  totaling  MOiSO  miles.  The 
pipeline  loop  segments  would  require  a 
7S-  to  lOO-fool-wide  distwbMi 
oonstnictioa  right-of-way  with  a  2S-  to 
Sl^foot-wide  permanent  operatioaal 
right-of-way.  Texas  Eastern  proposes  to 
conatnict  one  now  4J>-raile  pipeline 
seguiant  and  CMC  proposes  to  construct 
10  new  segments  of  gathering  Hnes 
lotaUng  0J8  mile.  N^  pipeline 
segments  wodd  require  s  75-  to  100- 
foot-wide  disturbed  construction  right- 
of-wsy  with  SO  feet  remaining  as  a 
permanent  operational  right-of-way. 

Table  2  ideatlflaa  Um  locattoaa  of  the 
proposed  new  compressor  station  sites 
and  the  additions  to  existing  compressor 
stations.  Texas  Bastem  and  CMC 
propoae  to  oooatmct  5  new  compressor 
stationa  ad|aoant  to  their  existing 
pipeline  sysleais  on  »-  to  TO^cre  sites. 
Texas  Eastern  propoeaa  to  umstiuct  a 
4J0D  HP  couipieaaot  atotien  on 
approximately  SO  acraa  adfaoent  to  its 
pipeline  and  State  Kghway  168  near 
Waynesborg.  in  Greene  CiMittty, 
Pennsylvania.  CNG  would  oonstnict 
three  new  compressor  stations  in 
Pennsyhraais  snd  oite  in  West  Virginia. 
In  Pennsylvania,  the  Ardell  Compresaor 


Station  would  be  located  on  a  S73-acre 
site  in  the  hloshannoo  State  Forest 
ad)acent  to  Lincoln  Highway,  t  mUea 
east  of  the  town  of  Medix  Rua  in  Elk 
County:  the  Crayae  Ciwprassnr  Statioa 
would  be  located  on  a  22-«cre  site  north 
of  Stste  Route  188  near  the  town  of 
Waynesborg.  in  Green  County:  snd  the 
Stateline  Compressor  Station  would  be 
located  near  CNCs  existing  Sharon 
Storage  Pool  in  Potter  County.  In  West 
Virginia,  the  LL  Tookia  Compressor 
Statioa  woald  be  k>cated  on  a  70-acre 
site  west  of  Middle  lalawl  Creek  and 
State  Road  18.  near  the  town  of  West 
Unioa  in  DoddiWIge  County.  Texas 
Eastern  and  Transco  would  expand 
capacity  at  (our  existing  compressor 
ststions  with  no  sdditional  land 
requirements.  CNG  would  drill  and 
connect  10  new  storage  infection/ 
withdrawal  wells  at  their  exiating 
Creenlick  Storaga  Pool  located  ia 
Cliatoo  County.  Pennsylvania  and 
rework  throe  existing  storage  wells  at 
their  axiatiiv  Sharon  Storage  Pool 
located  in  Potter  County.  Pennsylvania. 
Both  of  the  areas  are  dedicated  to 
underground  natural  gas  storage. 


Table  2.— APEC  Project  Compressor  STA-noNS  and  Other  FAOLmES— Continued 
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Constnictioa  Tlmfaig  aad 

The  applicants  propose  to  begin 
construction  of  fedlities  in  the  spring  of 
1989  and  continue  throng  November 
1980.  Texas  Eastern  would  construct  ita 
compression  and  pipeline  facilities  west 
of  the  ConneUsvilie  Compressor  Station 
in  1990.  Pipeline  construction  would 
begin  with  the  clearing  and  gracUng  of  a 
right-of-way  approximately  75  to  100 
feet  wide  to  prepare  a  relatively  level 
strip  to  accommodate  construction 
equipment.  Rotary-wheel  ditching 
machines,  backboes,  or  rippers,  would 
then  excavate  a  trench  deep  enough  to 
provide  the  minimum  depth  of  cover, 
normally  36  inches,  required  by  the  U.S. 
Department  of  Transportation.  Blasting 
would  be  required  when  areas  of 
consolidated  rock  are  encoimtered. 
Texas  Eastern,  CNG,  and  Algonquin 
would  remove  and  conserve  topsoil  in 
all  cropland  areas  in  Ohio,  West 
Virginia,  Pennsylvania,  Massachusetts, 
Rhode  Island,  and  all  areas  in  New 
Jersey.  However,  Transco  proposes  to 
segregate  topsoil  only  in  farmland 
actually  under  cultivation  when  required 
by  landowners,  if  feasible  and 
appropriate. 

After  trenching,  pipe  segments  would 
be  strung  along  the  right-of-way.  bent  to 
conform  to  the  contours  of  the  trench, 
welded  together,  coated,  and  lowered 
into  the  trench.  Backfilling  of  the  trench 
would  use  previously  excavated 
materials.  Topsoil  that  was  conserved 
would  be  replaced  at  its  original 
horizon.  The  right-of-way  would  be 
restored  to  its  original  contours  as  much 
as  practicable,  and  reseeded.  limed, 
fertilized,  and  mulched  in  accordance 
with  erosion  and  sedimentation  control 
plans  filed  with  appropriate  state 
agencies  and  reviewed  by  the  staff. 

Comment  Procedures 

Based  on  a  review  of  the  comments  to 
the  February  25. 1987  notice,  preliminary 


analyses  (rf  the  applicatioas  for  new 
facilities,  and  the  environmental 
infarmatkm  provided  by  the  applicants, 
the  staff  has  identified  several  issues 
which  will  be  spedficaUy  addressed  in 
the  EA.  Commenta  are  solicited  on  the 
following  issues: 

(1)  Alternatives,  route  deviations,  or 
special  construction  techniques  in  areas 
where  residential  devekipmient  has 
encroached  on  the  right-of-way  of  the 
existing  pipeline  segmente  proposed  for 
replacement  or  looping; 

(2)  Alternatives  to  proposed 
compressors  where  new  compressor 
station  sites  may  create  visual,  noise  or 
land  use  impacts; 

(3)  Mitigation,  route  deviations,  and/ 
or  compensation  in  areas  where  the 
proposed  replacement  segmente  or  other 
construction  activities  cross  orchards; 
and 

(4)  Restoration  of  agricultural  lands 
crossed  by  the  proposed  project. 

Commente  are  also  solicited  on  any 
additional  topics  of  environmental 
concern  to  residento  and  others  in  the 
project  area. 

A  copy  of  this  notice  and  request  for 
commente  on  environmental  issues  has 
been  sent  to  Federal,  state  and  local 
environmental  agencies,  parties  in  this 
proceeding,  and  the  publia  All  counties 
in  the  project  area,  and  all  local 
jurisdictions  which  have  eiqierienced 
residential  development  adjacent  to  the 
pipelines  or  compressor  stations,  have 
been  provided  copies  of  detailed  maps 
which  identify  the  location  of  the 
proposed  project  in  their  respective 
areas.  Commente  on  the  scope  of  the  EA 
should  be  filed  as  soon  as  possible  but 
no  later  than  February  21, 1988.  All 
written  commente  must  reference 
Docket  No.  CP87-5-001  and  be 
addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  A  copy  of  the  comments 
should  also  be  sent  to  Mr.  Chris  Zerby. 


Project  Manager.  Federal  Energy 
Re^ilatory  Commission.  Room  7312. 825 
North  Capitol  Street  NE.,  Washington. 
DC  20428.  Commente  recommending 
that  the  FERC  staff  address  specific 
environmental  issues  should  be 
supported  with  a  detailed  explanation  of 
the  need  to  consider  such  issues. 

The  EA  will  be  based  on  the  staff's 
independent  analysis  of  the  proposal 
and,  together  with  the  commente 
received,  will  comprise  part  of  the 
record  to  be  considered  by  the 
Commission  in  this  proceeding.  The  EA 
will  be  sent  to  all  parties  in  this 
prt)ceeding,  to  those  providing 
commente  in  response  to  this  notice,  to 
Federal  and  state  agencies,  and  to 
interested  members  of  the  public.  The 
EA  may  be  offered  as  evidentiary 
material  if  an  evidentiary  hearing  is  held 
in  this  proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 
and  wishing  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene,  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 

Additional  information  about  the 
proposal,  including  detailed  route  maps 
for  specific  locations,  is  available  from 
Mr.  Chris  Zerby.  telephone  (202)  357- 
9111. 

Unwood  A.  Wataaa.  |r.. 
Acting  Secretary. 

|FR  Doc.  80-15M  POed  l-Z>-«9;  8:45  am| 
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IProlect  Na  7534-8021 
Etfwdi  EiWfBy  SystMfi,  bic^ 

January  18. 1989. 

Take  notice  that  Edwards  Energy 
System,  Inc.  permittee  for  the  proposed 
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Inglis  Dam  Hydro  Project  No.  7534.  hat 
requeated  thai  ita  preliminary  permit  be 
terminated.  The  permit  waa  iasued  on 
|uly  31. 1906.  and  would  have  expired 
June  30. 1968.  The  project  would  have 
been  located  on  the  Withlacoochee 
River  in  Levy  County.  Florida.  The 
permittee  citea  that  the  propoaed  project 
ia  not  economically  feuaible  aa  the  baaia 
for  the  aurrender  requeat. 

TIm  permittee  filed  the  requeat  on 
lanuary  3. 1969.  and  the  preliminary 
permit  for  Project  No.  7534  ahall  remain 
in  effect  Ihrou^  the  thirtieth  day  after 
issuance  of  this  notice  unleaa  that  day  ia 
a  Saturday  or  holiday  aa  deacribed  in  18 
CFR  385.2007.  in  which  case  the  permit 
ahall  remain  in  effect  through  the  Drat 
business  day  following  that  day.  New 
applications  involving  thia  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4.  may  be  filed  on  the  next  buaineaa 
day. 

Ua«»ood  A.  Wataoa.  |r.. 
Acting  Secretary. 

|FR  Doc.  80-1557  Filed  1-23-80:  8:45  amj 
I  COOS  a7tr-at-« 


CNQ  Tranemiealon  Cofp.;  ReQuect 
ket  Authodiatton 


January  13. 196B. 

Take  notice  that  on  fanuary  12. 1966, 
CNC  Tranamiaaion  Corporation  (CNC). 
445  Weat  Main  Street.  Clarkaburg.  West 
Virginia.  28302-2450.  Tiled  in  Docket  No. 
CP89-e03-000  a  requeat  pursuant  to 
ii  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Caa  Act  (18  CFR  157.205)  and 
the  Natural  Caa  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  varioua  ahippera  under 
CNG'a  blanket  certificate  iaaued  in 
Docket  No.  CPB8-311-000  pursuant  to 
section  7  of  the  Natural  Caa  Act,  all  aa 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commiaaion  and  open 
to  public  inapection. 

CNC  proposes  to  transport  gas  for 
ahippera  on  an  interruptible  baaia  from 
varioua  receipt  points  on  its  system  to 
various  interconnections  between  CNC 
and  certain  local  distribution  companies 
and  pipelines.  CNC  lists  for  each 


shipper  the  receipt  and  delivery  points, 
the  maximum  daily,  average  daily,  and 
annual  volumes,  as  well  as  the  docket 
number  related  to  the  120-day 
transportation  services  initiated  by  CNC 
(see  attachment  appendix). 

Any  person  or  the  Commission'a  ataff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  ia  filed  within  the 
time  allowed  therefor,  the  propoaed 
activity  shall  be  deemed  to  be 
authorised  effective  the  day  after  the 
time  allonved  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lota  D.  radiall 
Secretory. 
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iMnuary  18,  1080. 

Take  notice  that  on  December  16. 
1968.  Conaumera  Power  Company,  the 
exiating  licensee  for  the  Foote  Plant 
HydroelecUic  Project  No.  2436,  Tiled  a 


CoNipanir  and  CNa 
Coiponmn  tf^  CNQ. 


notice  of  intent  to  Tile  an  application  for 
a  new  license,  pursuant  to  section 
1S(b)(l)  of  the  Federal  Power  Act  (Act), 
16  U.S.C  806.  as  amended  by  section  4 
of  the  Electric  Conaumera  Protection  Act 
of  1986.  Pub.  L  99-495.  The  original 
license  for  Project  No.  2436  was  issued 
effective  April  1, 1962.  and  expires 
December  31, 1983. 

The  project  ia  located  on  the  Au  Sable 
River  in  loaco  County,  Michigan.  The 
principal  worka  of  the  Foote  Plant 
Porject  include  an  earthTill  dam.  40  feel 


high  and  4000  feet  long,  with  a  214-foot- 
long  concrete  spillway;  a  reservoir  of 
1,570  acres  at  water  aurface  elevation 
639.17  feet  m.a.l.:  a  powerhouse  at  the 
dam  with  an  inatalled  capacity  of  9,(X)0 
kW:  a  46-kV  transmission  line 
connection:  and  appurtenant  facilities. 

Pursuant  to  section  15(bK2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28. 1968).  A 
copy  of  this  Docket  can  be  obtained 


from  the  Commission's  Public  Reference 
Branch.  Room  1000.  825  North  Capitol 
Street  NE..  Washington.  DC  20428.  The 
above  infofinatian  as  deacribed  in  the 
rule  is  now  available  from  the  licensee 
at  1945  West  Pamatl  Road.  Jackson.  MI 
49201.  Attn:  Mr.  R.J,  Ford,  telephone 
(517)  788-0156. 

Pursuant  to  section  lS(c)(l)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
exiating  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
UoMuud  A.  Walsua  |r..  • 

Acting  Seaelory. 

|FR  Doc  80-1549  Filed  1-23-8S:  8:46  am] 
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Januaiy  18. 1980. 

On  January  9, 1988.  Jupiter  Industries. 
In&.  successor  to  Jupiter  Corporation 
(Jupiter]  filed  a  proposed  settlement 
agreement  (settlement)  between  Jupiter 
and  Tennessee  Ges  Pipeline  Coo^Mny 
(Tennessee).  The  proposed  settlement 
stems  from  a  1986  order  by  the  Federal 
Power  Comniiaaioa  *  that  required 
Jupiter  to  deposit  in  an  escrow  account  a 
certain  percentage  of  the  Louisiana 
Severance  Tax  it  had  collected  from 
Tennessee  between  1858  and  1965. 
together  with  interest  at  7  percent  from 
the  date  of  coDection.  and  other  monies 
refunded  to  Jupiter,  lie  order  directed 
that  the  amounts  deposited  in  the 
escrow  account  "together  with 
accumulated  interest"  be  retained 
subject  to  further  order  in  Docket  No.  G- 
16679  which  would  direct  disposition  of 
the  funds.  35  FPC  at  1005. 

The  escrow  account  has  continued 
since  1866  and  Jupiter  and  Tennessee 
desire  to  conclude  this  matter  and 
terminate  the  escrow  account.  The 
proposed  settlement  provides  that 
Jupiter  will  receive  the  funds  in  the 
escrow  account  and  pay  Tennessee  the 
sum  of  one  million  nine  hundred  one 
thousand  three  hundred  and  ninety-eight 
dollares  ($1.901.39Bj000).  Tennessee 
agrees  to  waive  any  claim  it  might  have 
to  retain  any  of  the  escrow  money  it 
receives  and  to  jmiss  on  such  refunds  to 
its  customers  by  crediting  such  amounts 
to  its  Unrecovered  Purchased  Gas  Cost 
Account.  The  settlement  is  subject  to  a 
Tmal  non-appealable  Commission  order 


(1)  specifying  the  amount  to  be  paid  by 
Jupiter  to  Tennessee  in  satisfaction  of 
Jupiter's  escrow  obligation:  (2)  Umiting 
Tennessee's  refund  liability  to  its 
customers  to  the  amounts  specified  to  be 
paid  by  Jupiter  to  Tennessee  and  (3) 
approving  the  flow  through  to 
Tennessee's  customers  of  the  amounts 
received  by  Tennessee  by  crediting 
Tennessee's  Unrecovered  Purchased 
Gas  Cost  Account 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  concerning  the 
settlement  should  file  a  protest  or 
petition  to  intervene  in  accordance  with 
the  requirements  of  Rules  211  or  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  or  385.214). 
All  such  filings  should  be  made  not  later 
than  15  days  following  publication  of 
this  notice  in  the  Fedml  Register  and 
should  be  addressed  to  Fed^I  Energy 
Regulatory  Commission.  825  North 
Capitd  St  NE..  Washfaigton.  DC  2042a 
IVotests  will  be  considered  by  die 
Commission  in  determining  the  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene  in 
accordance  widi  Rule  214. 
Linwwtd  A.  Wataoa.  Jr., 
Acting  Secretary. 

(PR  Doc  SB-ISSS  Filed  1-23-89;  8:45  am] 
lOoaesriT-tMi 


■  See  Hw  lnpHtr  Coip.  MKi  Tennenac  Cm 
Pipeline  Co..  35  FPC  1001  (1966). 


Mead  Coqk;  IMaiit  To  Hte  an 
Application  for  a  N«w  UcMM 

January  18, 1989. 

Take  notice  that  on  December  20, 
1988.  Mead  Corporation.  PubUdbing 
Paper  Division,  the  existing  licensee  for 
the  Escanaba  Hydroelectric  Project  No. 
2506.  filed  a  notice  of  intent  to  fUe  an 
application  for  a  new  license,  pursuant 
to  section  15(bHl)  of  the  Federal  Power 
Act  (Act).  16  U.S.C  806.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1966.  Pub.  L.  9»-495. 
The  original  license  for  Project  No.  2506 
was  issued  effective  April  1. 1962.  and 
expires  December  31. 1993. 

The  project  is  located  on  the 
Escanaba  River  in  Delta  tmd  Marquette 
Counties.  Michigan.  The  principal  works 
of  the  Escanaba  Project  include  Boney 
Falls  Dam  (Dam  No.  4).  a  reservoir  of 
170  acres,  and  a  powerplant:  Dam  Na  3. 
a  reservoir  of  146  acres,  and  a 
powerplant;  Dam  No.  2  and  a  reservoir 
of  45  acres;  and  Dam  No.  1,  a  reservoir 
of  125  acres,  and  a  powerplant  The  total 
installed  capacity  of  the  three 
powerplants  is  9.200  kW.  and  each  has 


transmission  Une  connections  and 
appurtenances. 

Pursuant  to  section  15(b)(2)  of  Ute  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  issued  April  28. 1988).  A 
copy  of  this  docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  lOOa  825  North  Capitol 
Stieet  NE,  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  County  Road  426.  Escanaba.  MI 
49829. 

Pursuant  to  section  15(cMl)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  ap|riications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  AU  applications  for 
license  for  this  project  nwst  be  filed  by 
December  31. 1991. 
LinMrood  A.  Wataon.  |r.. 
Acting  Secretary. 

(FR  Doc  80-1550  Filed  1-23-80;  8:45  an) 
;sn7-eMi 
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Janaaiy  18, 1989. 

Take  notioe  diat  on  December  20. 
1988.  Western  Massachusetts  Electric 
Company,  the  existing  licensee  for  the 
Gardners  Falls  Hydroelectric  Project  No. 
2334.  filed  a  notioe  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(bHl)  of  die  Federal  Power 
Act  (Act).  18  U.S.C.  808.  aa  amended  by 
section  4  (rf  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  99^185. 
The  original  license  for  Project  No.  2334 
was  iswed  effective  March  1. 1962.  and 
will  expire  December  31. 1893. 

The  project  is  located  on  the  Deerfield 
River  in  Franklin  County. 
Massachusetts.  The  prtodpal  works  of 
the  Gardners  Falls  Project  include  a 
concrete  gravity  dam  constructed  to 
elevation  33279  feet  NGVD;  a  1.300^oot- 
long  power  canal  to  the  penstock 
beadgates:  a  powerhouse  with  an 
installed  capacity  of  3.580  kW;  a 
transmission  line  connection:  and 
appurtenant  facilities. 

Pursuant  to  section  15(bK2)  of  the  Act. 
the  license  is  required  to  make  available 
certain  information  described  in  Docket 
No.  RM87-7-O0a  Order  Na  496  (Fuial 
Rule  issxied  April  28, 1988).  A  copy  of 
this  Docket  can  be  obtained  from  the 
Commission's  Public  Reference  Branch, 
Room  lOOa  825  North  Capitol  Street. 
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NE..  Washington.  DC  2042A.  The  above 
information  n»  described  in  the  nila  will 
be  available  from  the  licensee  after 
January  31.  1969.  at  WMECO  Madley 
Ser\  ice  Center.  55  Russell  Street. 
Madley.  MA  01035. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  license  applicationa  must 
be  nied  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  proved  must  be  Tiled  by 
December  31. 1991. 
Unwood  A.  Waisoa.  |r.. 
Acting  Secretary. 

|FR  Doc  as-ISSI  Filed  1-23-68;  8:46  am) 
isrn-eMi 


|FTa|act  Mo.  Maa. 


lElactrte 
To  FHa  an  AppMcation 


Co; 
foraNMv 


lanuary  IH  1989i 

Take  notice  that  on  December  19. 
1988.  Wisconsin  Electric  Power 
Company,  the  existing  licensee  for  the 
Pine  Hydroelectric  Pro)ect  Na  2488, 
nied  a  notice  of  intent  to  file  an 
application  for  a  new  Ucense.  pursuant 
to  section  15(bMl)  of  the  Federal  Power 
Act  (Act).  18  U.S.C  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1988,  Pub.  L  99-498. 
The  original  license  for  Project  No.  2488 
was  issued  effective  April  1. 1962.  and 
expires  December  31, 1993. 

The  protect  is  located  on  the  Pine 
River  in  Florence  County.  Wisconsin. 
The  principal  works  of  the  Pine  Project 
include  a  14ft-foot-long  concrete  gravity 
dam.  a  124-foot-long  concrete  spillway, 
and  a  3S6-foot-loag  earth  dikr.  a 
reservoir  of  170  acres:  a  1  JOO-foot-long 
channel  to  two  steal  penstocks;  a 
powerhouse  with  an  installed  capacity 
of  3.800  kW:  a  transmission  line 
connection:  and  appurtenant  facilities. 

Pursuant  to  section  15(bH2)  of  the  Act. 
the  licansee  is  required  to  make 
available  certain  Information  described 
In  Docket  No.  RM87-7^4)0a  Order  Na 
408  (Final  Rule  Issued  April  2a  1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street  NB..  Washington.  DC  20428  The 
above  information  as  described  in  the 
rule  is  now  available  from  ttie  licensee 
at  Real  Estate  Department  Public 
Servica  Building  Room  482.  231  West 
Michigan  Street  Milwaukee.  Wl  53201. 

Pursuant  to  section  1S(cKl)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  fUad  with  U»e  Commission  at  least  24 


months  prior  to  the  expiration  of  the 
existing  license.  All  appUcations  for 
Ucense  for  this  project  must  be  filed  by 
December  31. 1991. 


I  A.  Walsaa.  |r.. 
Acting  Seci*lary. 

|FR  Doc  a»-lSS2  Filed  1-23-H:  8:46  am) 
isnr-eva 
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ft  Ught  Co;  mtanl 
To  Fla  an  Applcalton  for  a  Naw 


)antMry  18.  Ifi 

Take  notice  that  on  December  27. 
1988.  Wisconsin  Power  A  Light 
Company,  the  existing  licensee  for  the 
Rocklon  Hydroelectric  Project  No.  2373. 
filed  a  notice  of  intent  to  Tile  an 
application  for  a  new  license  pursuant 
to  section  15(bHl)  of  the  Federal  Power 
Act  (Act).  18  U.S.C  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  99-405. 
The  original  license  for  Project  No.  2373 
was  issued  effective  April  1. 1962.  and 
expires  December  31. 1993. 

The  project  is  located  on  the  Rock 
River  in  Winnebago  County.  Illinois. 
The  principal  woiis  of  the  Rockton 
Project  include  a  rock-filled,  concrete- 
capped  diversion  dam:  a  control 
structure  with  five  Taintor  gates  at  the 
head  of  a  power  canal:  a  powerhouse 
srith  an  installed  capacity  of  1.100  kW:  a 
transmission  line  connection:  and 
appurtenant  laciiities. 

Punuant  to  section  15(bH2)  of  the  Act 
the  licensee  Is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  Na 
408  (Final  Rule  Issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street  NE..  Washington.  DC  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  the  Valley  Bank  Building,  eth  floor. 
222  West  Washington  Avenue.  Madison. 
Wl  53701. 

Pursuant  to  section  1S(cKl)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  All  appUcations  for 
licansa  for  this  project  must  be  filed  by 
December  31. 1991. 
UBwood  A.  Walaoa.  pr.. 
Acting  Secniary. 

|FR  Doc  8»-lS53  Filed  1-29-88: 8:45  ain| 
\  COM  trtt-t-m 
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lanuary  18. 1988. 

Take  notice  that  on  December  IS. 
1988.  Wisconsin  Public  Service 
Corporation,  the  existing  licensee  for  the 
Sandstone  Rapids  Hydroelectric  Project 
No.  2546.  nied  a  notice  of  intent  to  file 
an  applicaiton  for  a  new  Ucense. 
pursuant  to  section  15(b)(1)  of  the 
Federal  Power  Act  (Act).  16  U.S.C  806. 
as  amended  by  section  4  of  the  Electric 
Consumers  Protection  Act  of  1066,  Pub. 
L  99-495.  The  original  license  for  Project 
No.  2546  was  issued  effective  May  1. 
1965,  and  expires  December  31. 1993. 

The  project  is  located  on  the  Peshtigo 
River  in  Marinette  County.  Wisconsin. 
The  principal  works  of  the  Sandstone 
Rapids  Project  include  a  46-foot-high. 
349-foot-long  concrete  dam  and  spiUway 
section  and  a  2&-foot-high.  420-foot-long 
earthnU  section:  a  reservoir  of  ISO  acres 
at  water  surface  elevation  724.1  feet 
NGVD  datum:  a  powerhouse  with  an 
installed  capacity  of  3,840  kW:  a 
transmission  line  connection:  and 
appurtenant  fadUties. 

Pursuant  to  section  15(b)(2)  of  the  Act 
the  Ucensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  Na 
498  (Final  rule  issued  April  2a  1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street  NE..  Washington.  DC  2042a  The 
above  infomation  as  deacribed  in  the 
rule  is  now  available  from  the  Ucensee 
at  700  North  Adams  Street  Green  Bay. 
Wl  54307-9002. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  appUcation  for  a  new  license  and 
any  competing  Ucense  appUcations  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  Ucense.  AU  applications  for 
Ucense  for  this  project  must  be  Died  by 
December  31. 1991. 
Ltaiwoad  A.  Walsaa.  |r.. 
Acting  Secretary. 

|PR  Doc  88-1SM  Filed  1-23-88: 8:45  am| 
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action:  Notice. 


:  In  compliance  with  die 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  aeq.),  this  notice  announces  that 
the  Information  CoUection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment  The  ICRs  describe  the  nature 
of  the  information  coUection  and  their 
expected  cost  and  burden:  where 
appropriate,  they  include  the  actual  data 
collection  instrument 


kTiON  contact: 
Sandy  Farmer  at  EPA.  (202  382-2740). 

rARVI 


OtBoe  of  Solid  Waste  and  Bneigency 


ACQvniaa  imsar  whib  nwivw 


:  Environmental  ProtecUon 
Agency  (EPA). 


Title:  Notification  of  Hazardous 
Waste  Activity  (EPA  ICR  #0281;  OMB 
#2050-0028).  This  is  a  renewal  of  a 
currently  approved  coUection. 

Abstract-  The  notification  form 
contains  owner  and  operator 
information  for  fadUties  that  handle 
hazardous  wastes.  An  owner  or 
operator  must  submit  this  form  to  EPA 
prior  to  handling  hazardous  wastes  or 
prior  to  handling  new  hazardous  waste 
streams.  EPA  uses  this  information  to 
maintain  an  inventory  of  all  hazardous 
waste  activities  throughout  the  natioiL 

Burden  Statement  The  estimated 
average  pubUc  reporting  burden  for  this 
coUection  of  information  is  3  hours  per 
respondent  per  year.  TUs  estimate 
indudes  aU  aspects  of  the  infonnation 
coUection  induding  time  for  reviewing 
Instructions,  gath«ing  the  data  needed, 
and  submitting  the  notification  form. 

Respondents:  Owners  and  operators 
of  facilities  that  handle  hazardous 
wastes. 

Estimated  No.  of  Respondents:  850. 

Estimated  Total  Annual  Burden  on 
Respondents:  2550. 

Frequency  of  Collection:  One  time. 

Title:  RCRA  Hazardous  Waste  Permit 
AppUcation  Part  A  (ICR  #0262:  OMB 
#2060-0034).  This  is  a  renewal  of  a 
currently  approved  collection. 

Abstract-  The  RCRA  permit 
appUcation  is  used  by  owners  and 
operators  of  hazardous  waste  treatment 
storage,  and  disposal  fadUties  in 
applying  for  permits  as  required  by 
RCRA  Section  3005.  The  permit 
application  is  also  used  to  define  the 
processes  and  the  wastes  that  can  be 
managed  at  the  fadlity  in  interim  status. 
The  appUcation  must  be  revised  if 
certain  changes  are  made  to  an  interim 
status  fadlity. 

Burden  Statement  The  estimated 
average  public  reporting  burden  for  this 
coUection  of  information  is  7.5  hours  per 
respondent  This  estimate  includes  all 


aspects  of  the  information  coUection 
including  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needsd.  and  submitting  the 
forms. 

Respondents:  Owners  and  operators 
of  fadUties  that  handle  hazardous 
waste. 

Estimated  No.  of  Respondents:  765. 

Estimated  TotaJ  Annual  Burden  on 
Respondents:  5745. 

Frequency  of  Collection:  On  occasion. 

Title:  Acddental  Release  Information 
Program  (EPA  ICR  #1331:  OMB  #2050- 
0028).  This  is  a  renewal  of  a  currently 
approved  coUection. 

Abstract  The  Acddental  Release 
Information  Program  (ARIP)  appUes 
trigger  criteria  (death/injury,  large 
releases,  and  frequent  releases  ^ 
chemicals  above  the  RQ)  to  select 
certain  hazardous  substance  releases 
reported  to  the  National  Response 
Center.  FadUties  responsible  for  the 
seleded  releases  are  required  to 
complete  and  return  a  questionnaire 
which  aakM  for  more  detailed 
information  on  the  causes, 
consequences  and  prevention  practices 
in  place  at  the  time  of  the  releases. 

Burden  Statement  The  estimated 
pubUc  reporting  burden  for  this 
coUection  of  informaticm  is  27  hours  per 
respondent  This  estimate  indudes  time 
to  read  the  instructions,  gather  existing 
infoimation,  and  prepare  and  submit  £e 
final  questionnaire. 

Respondents:  Owners/operators  of 
fadUties  witfi  acddental  releases. 

Estimated  No.  of  Respondents:  1425. 

Estimated  Total  Annual  Burden  on 
Respondents:  3a475  hours. 

I^vquency  of  Collection:  On  occasion. 

PubUc  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
coUection  of  information,  induding 
suggestions  for  reducing  the  burden, 
must  be  received  by  January  25. 1968. 

Office  <rf  Administration  and  Reaouroe 
Management 

Title:  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  for 
Federal  and  Federally  Assisted 
Programs  (ICR  #1245:  OMB  #2030- 
0021).  This  is  a  reinstatement  of  a 
previously  approved  coUection. 

Abstract  State  and  local  governments 
receiving  EPA  assistance  wiU  coUed 
information  concerning  needs  for 
replacement  housing  and  replacement 
business  locations  from  persons  whose 
real  property  is  being  acquired  or  who 
are  being  relocated.  Information  wiU  be 
collected  as  acquisition  and  relocation 
progresses,  to  ensure  compUance  with 
Pub.  L  91-64a 

Burden  Statement  The  estimated 
average  pubUc  reporting  and 


recordkeeping  burden  for  this  coUection 
of  information  is  between  1  and  2  hours 
per  respondent  per  year.  This  estimate 
indudes  aU  aspects  of  the  infonnation 
coUection.  induding  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  carrying  out  and 
analyzing  tests,  and  submitting 
appUcations. 

Respondents:  Persons  whose  real 
property  is  acquired  »ad/or  relocated 
bom  dwellings,  businesses,  or  farms  as 
a  result  of  an  EPA  award  of  finandal 
assistance  to  a  State  or  local 
government 

Estimate  No.  of  Respondents:  200. 

Estimated  Total  Annual  Burden  on 
Respondents:  300. 

Frequency  of  Collection:  1  response 
per  year. 

Send  comments  regarding  the  burden 
estimate,  or  any  odier  aqwd  of  this 
coUection  of  information,  including 
suggesticHis  for  reducing  the  burden,  to: 

Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Infoimatioo  Policy 
Branch  (PM-223).  401 M  Street  SW.. 
Washington.  DC  204ea 

and 
Marcus  Peacocli.  Office  of  Management 
and  Budget  Office  of  Infmmation  and 
Regulatory  Affairs,  726  Jaduon  Place, 
NW..  Wellington.  DC  20693. 
(Teleiriione  (202)  395-3084).  _ 


OMB  RespoQses  to  Agancy  PKA 
Cleaianoa  Requests 

EPA  ICR  #1135:  New  Sources 
Performance  Standards  for  the  Magnetic 
Tape  Manufacturing  Industry:  was 
approved  9/23/88:  OMB  #2080-0170; 
ejqiires  9/30/91. 

EPA  ICR  #1051:  NSPS— POrdand 
Cement  Mant  Monitoring  Provisi<ms; 
was  approved  12/9/88:  OMB  #2080- 
0025:  expires  12/31/91. 

EPA  ICR  #0597:  Amendment  to 
Existing  ICR  2070-0024  fw  Tolerance 
Petitions  and  New  Inert  Ingredients:  was 
approved  12/12/88:  OMB  #2070-0024: 
expires  5/31/89. 

EPA  ICR  #0193:  NESHAP  for 
BetylUum  (Subpart  C) — Information 
Requirements:  was  approved  12/16/88; 
expires  12/31/91:  OMB  #2080-0092. 

EPA  ICR  #1058;  NSPS  Munidpal 
Incinerator  Reporting  and 
Recordkeeping  Provisions;  was 
approved  12/16/88;  expires  12/31/91; 
OMB#206(M»4a 

EPA  ICR  #0801.06:  Uniform 
Hazardous  Waste  Manifest  was 
approved  12/16/8&  expires  6/30/89: 
OMB4F2050-0039. 
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Datad:  |an«ary  U.  1««l 
DBvUSdNMn. 

Acting  Diiwetof.  Information  mnd  Htgukrtory 
SysiwvM  Division. 
|FK  Do&  m-\mi  PIM  l-O-M;  •:45  ml 


«  P80-n.-oe7] 


Cotpl;  CNrn  CoMRly,  FL 

f.  Enviromnental  Protection 
Agency  (EPA). 
Notice. 


R  Notice  it  hereby  given  that  ■ 
modincation  to  the  Prevention  of 
SignincenI  Deterioration  (PSD)  permit 
(PSD-FLrOOT)  was  iaaued  to  Florida 
Power  Corporation.  Citrus  County. 
Florida  on  November  30,  IMB.  Tliia 
modification  became  effective  on 
November  3a  1968.  The  PSD  permit  was 
modified  for  the  purpose  of  allowing  the 
company  to  make  changes  to  the  two 
natural  draft  cooling  towers  serving 
units  4  and  5,  and  to  remove  the  natural 
draft  cooling  tower  salt  drift  Hmits  from 
the  National  PolluUnt  Dtacharye 
Elimination  System  (NPDES)  permit  No. 
FL  0030366  issued  on  April  3. 1961.  and 
reissued  on  |une  2S,  1986  and 
incorporate  these  chaages  into  the  P80 
permit 

OATi:  This  action  is  effective  as  of 
November  30. 1968.  the  date  of  iaauanoe 
of  the  PSO  permit  modiflcatton. 

AOONntn:  Copies  of  the  penrit 
application,  preliminary  detenninatioii. 
and  final  determination  and  modified 
PSO  permit  are  available  for  public 
Inspection  upon  request  at  the  fdUewing 
locatiooa: 

U.S.  Environmental  Protacttoo  A^sncy. 
Air  Promsms  Branch.  348  Courtland 
Street  NE..  Atlanta.  Geofgla  30388. 

Bureau  of  Air  Quality  Management, 
Florida  Department  of  Environmental 
Regulation.  Twin  Towers  Office 
BuUding.  2800  Blair  StoM  Roed. 
TaUahaaaee.  Florida  S236»-M0a 


kTWH  OOHTACTt 
Lewis  Negler  or  Wayne  Aroason  of  the 
EPA  Region  IV.  Air  Programa  Branch  at 
the  Atlanta  address  given  above, 
telephone  (404)  M7-2a64:  (PTS)  2S7- 


:  On  May 

11. 1966.  the  Florida  Fower  Corporation 
•ubmilled  an  application  to  EPA  for  a 
permit  modification  to  their  Crystal 
River  Plent  located  in  Cltras  County. 
Florida.  Specifically,  the  permit 
modification  allows  the  ooapany  to 
make  changes  to  the  nstural  dntX 
cooling  towers  ssnring  untta  4  and  S.  In 
addition,  this  modincatiea  ienM>ves  the 


salt  drift  limits  from  the  NPDES  permit 
and  incorporstes  them  into  the  PSD 
permit.  The  preliminary  determination 
was  made  by  the  EPA  Region  IV  Air 
Programs  Branch  on  October  5. 1968. 
Comment  letters  were  received  from 
Florida  Power  Corporation,  HoUins 
Corporation  and  the  Florida  Department 
of  Environmental  Regulations  (DER) 
during  the  public  comment  period. 
Subsequent  to  the  public  comment 
period.  Florida  l^nver  Corporation  and 
Hollina  Corporation  withdrew  their 
comments  submitted  regarding  Public 
Notice  No.  86  FLl4e.  The  Florida  DER 
concurred  with  the  BACT  analysis  and 
had  no  other  comments  regarding  the 
preliminary  determination  and  draft 
permit. 

On  November  3a  1668  EPA  prepered 
the  Final  Determination  and  Permit 
Conditiona.  Theae  conditions  require 
that  each  of  the  two  natural  draft 
cooling  towers  not  exceed  s  totsi 
suspended  particulate  emissions  rate  of 
175  Ib/hr  and  that  each  tower  be  tested 
once  every  five  years.  Unit  4  is  to  be 
tested  initially  no  later  than  Februasry 
17. 19ea.  and  Unit  5  is  to  be  tested  by 
May  1. 1902.  Also,  the  pennittee  is 
required  to  continue  salt  drift  monitoring 
and  expand  and  modify  the  exiating 
monitoring  program. 

The  raodiflcetion  to  the  PSD  permit 
(P8O-FLi-007)  was  issued  on  November 
SO,  19tl.  and  became  effective  on  the 
date  of  issuance  pursuant  to 
i  124.1S(bNS)  of  the  Conaolidated  Permit 
ReguUUons  (45  FR  3329a  May  19. 1980). 
The  effective  date  of  this  permit 
constitutes  final  agency  action  under  40 
CFR  124.19(f)(1)  and  section  307  of  the 
Clean  Air  Act.  for  purpose  of  (udicial 
review.  Under  section  S07(bMl)  of  the 
Act  petitions  for  fudicisl  review  of  this 
sction  must  bs  filed  in  the  United  Ststes 
Court  of  Appeala  for  the  appropriate 
circuit  by  March  27. 1966.  ThU  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  I  307(b)(2)). 


Dair  January  10. 18 
UaA.Diiniiai.m. 

Acting  Ragional  Administrator 

IFR  Doc  aa-14S3  FUad  l-ti-mi  ftSS  I 


FCOCIUL  CMCRQCNCY 
MANAQCKKlfT  AQCNCY 


•ottwOffleeol 


following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
use.  Chapter 35). 

Type:  Existing  Collection  in  use 
without  an  OMB  Control  Number. 

Title:  Behavioral  Analysis  Survey  in 
Suppori  of  Hurricane  Evacuation 
Studies. 

Abstract  The  information  collected 
from  the  behavioral  analysis  survey  will 
be  used  to  develop  relisble  data 
concerning  the  expected  evacuation 
response  of  the  public  vulnerable  to 
hurricane  hazards.  The  data  is  needed 
to  estimate  the  time  necessary  to 
evacuate  the  public  in  the  face  of 
various  hurricane  scenarios. 

Type  of  Respondents:  Individuals  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  burden:  600. 

Number  of  Repsondents:  3.600. 

Estimated  Average  burden  Hours  Per 
Response:  17. 

Frequency  of  Response:  One-Tune. 

Copies  of  the  above  information 
collection  request  snd  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Qearance 
Officer.  Linda  Shiley.  (202)  e4fr-2824.  500 
C  Street  SW..  Washington.  IX:  2047^ 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Qearance  OfTicer  at  the 
above  sddress:  and  to  Francine  Picoult. 
(202)  395-7231,  Office  of  Management 
and  Budget  3235.  NEOa  Washii^ton. 
DC  20503  within  two  weeks  of  this 
notice. 

Date:  |snaary  11. 1900. 
Waaiay  C  Moora. 

Director.  Office  of  Administrative  Support. 
(PR  Doc  8»-1485  Filed  1-Z3-«a  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

INe.86-«] 

I  for  IMMed  Tradbif 
iponuniiy  m* 
\  BlOCfc  EXCfMnQOt  IRC 

Date:  lanuary  A.  1980. 


Board. 


:  Federel  Home  Loen  Bank 
Notice  of  application. 


The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Msnsgsment  end  Budget  the 


r.  The  Midwest  SU>ck 
Exchange,  Inc.  has  filed,  pursusnt  to 
section  U(fKl  KB)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12^-1 
thereundsr.  sppbcstions 
("Apphcetions'')  with  the  Federsl  Home 


Loan  Bank  Board  ("Board")  for  unlisted 

trading  privileges  in  the  following 

securities: 

The  Dime  Savings  Bank  of  New  York. 

Brooklyn.  New  York  (FHLBB  No. 

7837).  Common  Stock.  $1.00  Par  Value 
Home  Owners  Federal  Savings  and 

Loan  Association.  Boston, 

Massaschusetts  (FHLBB  No.  3666). 

Common  Stock.  $.01  Par  Value. 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
seciuities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Comments:  Any  interested  person 
may  inspect  the  ^>plications  at  the 
Board,  and.  within  15  days  of 
publication  of  this  notice  in  the  Federel 
Register,  submit  to  die  Corporate  and 
Securities  Division.  Office  of  General 
Counsel  Federal  Home  Loan  Bank 
Board.  1700  G  Street  f4W„  Washington. 
DC  20552.  «vritten  data,  views  and 
aiguments  bearing  upon  whether  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  the  Applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors.  Following  this  opportunity 
for  hearing,  the  Board  will  approve  the 
Applicatioiw  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  die 
information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  the  Applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 


ITION  OONTACTt 

John  P.  Harootunian.  Assistant  General 
Counsel  for  Securities  Policy,  Corporate 
and  Securities  Division.  Office  of 
General  Counsel  at  (202)  377-6415  or  at 
the  above  address. 

By  the  Federal  Home  Loan  Bank  Board. 
Idm  F.  drixxoid. 
Assistant  Secretary. 
|FR  Doc.  80-1471  Filed  1-23-89: 8:45  am) 


INo. 


ApprovM  of  AppHcanono 


Idf  UnBsted 


Date:  Januaiy  0, 1960. 
AMNCV:  Federal  Home  Loan  Board. 

action:  Notice  of  application. 


r.  The  Philadelphia  Stodi 
Exchange  filed  with  die  Federal  Home 
Loan  Bamk  ("Board")  applications 
("Applicatioiw"),  pursuant  to  section 
12(f)(1)(B)  of  Uie  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12{-1  (17 
CFR  24ai2f-l)  thereunder,  for  unlisted 


trading  privileges  in  the  following 
securities  whidi  are  listed  on  one  ot 
more  national  securities  exchanges: 
Downey  Savings  and  Loan  Association. 

Costa  Mesa.  California  (FHLTO  No. 

6189).  Comon  Stock.  No  Par  Value 
Mercury  Savings  and  Loan  Association, 

Huntington  Beach.  California  (FHLBB 

No.  6649).  Common  Stock.  $1.00  Par 

Value. 

Notice  of  die  Applications  and 
opportunity  for  hearing  was  published  in 
the  Federal  RegMer  on  July  7, 1968.  and 
interested  persons  were  invited  to 
submit  written  data,  views  and 
arguments  within  15  days.  See  Board 
Resolution  No.  88-538.  dated  June  29, 
196&  53  FR  25541  Quly  7, 1968).  The 
Board  received  no  comments  with 
respect  to  the  Applications.  Notice  is 
hereby  given  that  the  Office  of  General 
Counsel  for  the  Board,  acting  pursuant 
to  the  authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
Applications  for  uiluted  trading 
privileges  in  these  securities  on 
December  2a  196& 
SUPMAKNTARV  WrOWIATIOIII  The 
Board  finds  that  the  approval  of  the 
Applications  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exdiange  Commission 
("Commission")  pursuant  to  Section  6  of 
the  Act,  the  PhUadelphia  Stock 
Exchange  is  subject  to  the  provisions  of 
paragraph  (b)  of  that  section,  and  to  the 
Commission's  inspection  autiiority  and 
oversight  responsibility  imder  sections 
17  and  19  of  die  Act  and  the  rules  and 
regulations  thereunder.  Transactions  in 
the  subject  securities,  regardless  of  the 
maricet  in  which  they  occur,  are  reported 
in  the  consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  die  Act  17  CFR  240Aa»-l.  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  Philadelphia  Stock 
Exchange  are  executed  at  prices  which 
are  reasonably  related  to  those 
occurring  in  other  markets.  Further,  the 
approval  of  the  Applications  will 
provide  increased  opportunities  for 
competition  among  brokers  and  dealers 
and  among  exchange  maricets  consistent 
with  the  purposes  of  the  Act  and  the 
objectives  of  the  national  market 
system.  Finally,  the  Board  received  no 
comments  indicating  that  the  granting  of 
the  Applications  would  not  be 
consistent  with  the  maintenance  of  fair 
and  orderi>  markets  and  the  protection 
of  investors. 


Accordin^y.  inusuant  to  section 
12(fKl)(B)  of  die  Act.  tiie  Office  of 
General  Counsel  for  the  Board,  acting 
pursuant  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Applications  for  luilisted 
trading  privileges  in  the  above  named 
securities  on  December  2a  198a 

By  tlie  Federal  Home  Loan  Bank  Board. 
Jolui  F.  GUzzoai. 
Assistant  Secretary. 
[FR  Doc  80-1470  Filed  1-23-80: 8:45  am) 


(No.  AC-761:  FHLBB  He.  26801 
First  FeoerM  SsvinQeano  Loon 


of 

KY;  Final  AcHon; 
Oi  conversion  Appecanon 


Date:  January  11, 1980.  ^ 

Notice  is  hereby  given  that  on 
December  13. 196a  the  Office  of  die 
General  Counsel  of  the  Federal  Home 
Loan  Bank  Board,  acting  pursuant  to  the 
authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
application  of  Rrst  Federal  Savings  and 
Loan  Association  of  Russellville. 
Russellville.  Kentucky  for  permission  to 
convert  to  the  stock  form  of 
oiganization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW.. 
Washington.  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Cincinnati  2000 
Atrium  Twa  221 E.  4th  Street 
Cincinnati  Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
Join  F.  Ghiimm, 
Assistant  Secretary. 
[FR  Doc  8»-1462  Filed  1-23-80;  8:45  am) 


FbMl  Action; 


(NaAC-7«31 

Fountain  Fodoral 

BioonMngKin,  m; 
Approval  of 
Company  AppHcaMone 

Dale:  January  11, 1980. 

Notice  is  hereby  given  that  on 
December  23, 19ea  the  General  Counsel 
and  the  Executive  Director  of  the  Office 
of  Regulatory  Activities  (or  their 
respective  designees),  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Fountain  Federal  Savings 
Bank.  BlocHnington.  Indiana  (the 
"Association")  for  permission  to  convert 
in  the  stock  form  of  organization 
pursuant  to  a  voluntary  supervisory 
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convenkia  dM  •ppUcaltwi  ol 
Cnmcastl*  Podsral  Saviafi  Bank. 
CrMncaatk.  Indiana,  to 

AModatkm. 


By  thcPadwd 
|FR  Doc  «-14as  PIM 1 


Bowd. 


INa.«C-7ni 


AoMOW^  AppfWH  Of 


Dale:  lanuary  11.  ItM. 

Nodca  ia  haraby  givan  that  on 
Decainbar  27.  IQM,  tha  Canaral  CounsaL 
and  tha  Executive  Dtractor  of  tha  Oflica 
of  Regulatory  Activitiee  (or  their 
reipactiva  daeigneaa).  a<^ing  porauant  to 
dalafatad  aathority.  approved  the 
applkatloii  of  Clan  Ridta  8avii«i  and 
Loan  AaaodadoB.  Glen  lUdfa.  New 
larsey  lor  pamriaa*nn  to  ooavett  to  tba 
slock  forai  of  orfanlsatkin  puraoaat  to  a 
voluntary  sitparviaorv  ooovarslon.  and 
tha  application  of  CoUacdva  Bancorp, 
inc.  En  Harbor  Qty.  New  fmmy,  to 
acquire  control  of  Clan  lUd|a  Savings 
and  Loan  Aaaodatiaa. 

By  the  Federal  Hoow  Loeo  Beak  Boerd. 
leter.Cyneai 
AM/alaiHSmontary. 
|FR  Deo.  W-1464  FUad  l-33-«t  MB  aaij 


INakAO-TO: 


NSkltMl 


lA; 


AflMfiiie  AoBrVMMi  of 


By  the 
leteP. 

AMMtant  S»er»»arf. 
pitDocM-lMSniedl 


BMfd. 


MSaai] 


(NaLAC-Tni 


Date:  lanuary  11.  ISSSi 

Notlca  Is  hereby  given  that  on 
Deoembar  sa  IMS.  Iha  OfBca  of  Canaral 
Counael  of  tha  PMaral  Home  Loon  Book 
Board,  acting  pursuant  to  authority, 
delegated  to  the  Canaral  Coanaal  or  his 
deilgnee.  approved  tha  application  of 
Midland  Financial  8avin«i  and  Loan 
Association.  Dae  Motnaa,  Iowa,  for 
pemdaeion  to  convert  to  the  stock  fom 
of  organisation.  Coplaa  of  the 
appllcatien  are  available  for  inapeotion 
at  Ike  Oflloe  of  the  Secretarial  at  die 
Padard  Hoom  Loon  Bank  Board.  1700  C 
Siraot  NW..  Waahksploa.  DC  aieex.  and 
St  tha  Ofllea  of  tfw  Bapacvlsery  Aasnt. 
at  the  Federal  Homa  Loan  Bank  of  Daa 
Molnea.  Mff  Wahuil  Street  Dee  Motoee. 
Iowa  I 


Oonvoroloii  AppBaaa 


Date: 


11. 


Notice  Is  hereby  givan  that  on  fainiaiy 
0, 108B.  tha  Office  of  tfie  Ceneral 
Counael  of  the  Federal  Home  Loan  Bank 
Board,  acting  pwsoant  to  the  aathority 
dalegatod  to  tha  Canaral  Counsel  or  his 
desifoee.  epproved  the  application  of 
United  Federal  Savings  Bank.  State 
CoUaga.  Psi—ylvanla  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  availaMa  for  inapection  at  the  OfBoe 
of  the  Secretaitat  at  tha  Federal  Home 
Loan  Bank  Board.  1700C  Street  NW.. 
Washh^toik  DC  SWt.  and  at  tha  OfBoe 
of  the  Onparvlsory  Agsot  at  torn  Fodaral 
Home  Loen  Bank  of  Plttsbvgh.  One 
Riverfront  Center.  20  Stanvbc  Straai 
Pittsburgh.  Pamwyhrania  1S222-48SB. 

Bjr  the  Federal  Home  Loan  Bank  Board. 
leteF. 


Aulttant  Stcntary. 
(FR  Doc  M-t4M  Filed  1 


AfTseoMfrt  Mx;  30B-011223 
THh:  Transpodfk  Stabilization 


nutim:  American  President  Unea. 
Ltd.:  B»aigiaan  Marine  Corp.  (Taiwan) 
Ltd.:  Hanjin  Sbippii«  Co.  Ltd:  Hyundai 
Merchant  hiarina  Co..  Ltd:  KawsaU 
Klaan  Kalaha.  Ltd:  A.P.  MoOar-Maarsk 
LfaM  MHaol  OSX.  Unaa.  Ltd:  Naptona 
Orient  Unaa.  Ltd:  Nippon  Unar  Systam. 
Ud.:  Nippon  Yoasa  Kalaha  Orient 
Overseas  Cootataier  Una.  Inc.:  Sea-Land 
Service.  Inc:  Yangming  Marine 
Transport  Corp. 

SynoptiK  Notlca  Is  haraby  ghran  that 
ue  rvoervi  wminBe  t.»ninpneewin. 
parsoaai  m  sscoon  aioi  oi  ow  mipping 
Act  of  IBBI  (46  VAC.  app.  ITBl-lTSq 
("the  Act*),  hae  reqoeated  additional 
informattoo  tntn  tha  partlaa  to  tha 
Agreement  m  order  to  oompleta  tiia 
statutory  review  of  Ayvement  No.  603 
011223  as  required  by  the  Act  lids 
ectlon  extends  the  review  period  under 
section  e(c)  of  tha  Act 


ByOdarofdMPedaral 


iC! 

Dated:  )aaaary  18,  mft 
(FR  Doc  W-1M7  FUsd  1 


kttaail 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
folknving  sgreement(s)  pursuant  to 
section  6  of  tha  Shipping  Act  of  1964. 

Interested  parties  msy  Inspect  and 
obtain  a  copy  of  each  agraament  at  tha 
Washli«toa  DC  OfBca  of  the  Federal 
Maiitime  Commlaaion.  1100  L  Street. 
NW..  Room  10325.  Interested  partiea 
may  submit  comaienta  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20673.  within  10  days  aftar  the  data  of 
tha  FadanI  riglilii  in  which  this  notica 
sppears.  The  requiremento  for 
commenta  are  found  in  i  572.603  of  Title 
46  of  tha  Code  of  Federal  Regulations. 
Intarastad  persons  should  consult  this 
section  before  oommuniceting  with  the 

agreement 

Agnwawnf  M>~' 2U-011227 

TiU»:  The  NYK/K  Une/NLS 
Rationalisation  Agreement  in  the  Far 
Bast  (indudii«  )apan)-Puerto  Rico/ 
Viigia  lalands  Trades 

FaiiieK  Nippon  Yusen  Kalsha: 
Kawaaaki  Klsan  Kalaha.  Ltd:  Nippon 
Liner  Sjrstem.  Ltd 

Synopsis:  The  propoeed  Agreement 
would  authoriaa  tha  parties  to  charter 
space,  rationalise  sailings,  and  pool 
revenues  on  cargo  canied  by  the  parties 
in  tha  tradea  from  porta  and  pointa  in 
the  Far  East  (including  Japan)  to  porta 
and  points  in  Puerto  lUco  and  the  U.S. 
Virgin  Islands. 

By  Ordw  of  tha  Federal  Mariliaa 
CommiMioa. 


loaephCI 

Secretary. 
Dated  )amiaxy  IS.  IMIi 

(FRDoc 


FEDERAL  nCSEflVE  SYSTEM 


CtwnQO  M 


The  aotificanta  Hatad  below  have 
applied  under  the  Ckanga  tai  Bank 
Control  Act  (12  VA.C  1817(i))  and 
sactian  225.41  of  tha  Board's  Regulation 


Y  (12  CFR  225.41)  to  acquhv  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the  notices 
are  set  forth  in  paragraph  7  of  the  Act 
(12  U5.C.  1817(iM7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Benk  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofTices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  CommenU  must  be  received 
not  later  than  February  3. 1986. 

A.  FadanI  Raaanre  Bank  of  Clevoland 
(John  J.  Wixted  Jr.  Vk%  President)  1455 
East  Stxdi  Street  Cleveland  Ohio  44101> 

1.  Gene  A.  BatnghnHin.  Paulding.  Ohio: 
to  acquire  an  additional  0.55  percent  of 
the  voting  shares  of  Oakwood  Deposit 
Bank.  Oakwood  Ohia 

a  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  Dr.  Salvador  BonillaSosa  and 
Salvador  Bonilla-Mathe.  both  of  Miami. 
Florida,  to  acquire  up  to  29.9  percent  of 
the  voting  shares  of  Gulf  Bank.  Miami. 
Florida. 

2.  S.J.  SL  Martin.  M.D.,  LaPlace. 
Louisiana;  to  acquire  up  to  14.41  percent 
of  the  voting  shares  of  LaPlace 
Bancshares.  inc.  LaPlace.  Louisiana, 
and  thereby  indirecdy  acquire  Bank  of 
LaPlace  of  St  John  the  Baptist  Parish. 
LaPlace.  Louisiana. 

3.  Harold  V.  Willis.  Manchester. 
Tennessee:  to  acquire  up  to  13.7  percent 
of  the  voting  shares  of  Peoples  Bancorp, 
inc.  Manchester.  Tennessee,  and 
thereby  indirectiy  acquire  Peoples  Bank 
&  Trust  Company.  Manchester. 
Tennessee. 

Board  of  Coventors  of  the  Federal  Reserve 
System.  )amiary  IX  19ea 
BaAan  B.  Lawfey. 
AssocialB  Secretary  of  the  Board. 
|FR  Doc  89-1433  Filed  1-2K88: 8:4S  ara| 


to  Engago  do  Novo  In 


The  company  listed  in  this  notice  has 
filed  an  application  under  {  22S.23(a)(l) 
of  Uie  Board's  Regulation  Y  (12  CFR 
22S.23(aKl))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Heading  Company  Act  (12  U.S.C 
1843(c)(8))  and  9  22S.21(a)  of  Regulation 
Y  (12  (TR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directiy  or 
throng  a  subsidiaiy.  in  a  nonbanking 


activity  that  is  Ksted  in  1 225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
pr(H>osal  can  "reasonably  be  expected 
to  produce  benefita  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  10. 
1966. 

A.  Federal  Reserve  Bank  of  Kansas 
Gty  (Thomas  M.  Hoeing.  Senior  Vice 
President)  B25  Grand  Avenue.  Kansas 
City,  Missouri  64196: 

1.  Drake-Lyman  Bancshares,  Inc. 
Sheridan.  Wyoming:  to  engage  de  novo 
in  selling  any  type  of  insurance  except 
life  insurance  or  annuities  unless  any 
life  insurance  is  credit  related  as 
permitted  bank  holding  companies  with 
total  consolidated  asseta  of  less  than  $50 
million  under  {  22S.25(b)(8)(vi)  of  Oxe 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  iSmiaty  17. 1969. 
Bariian  R.  Lowrey,  ~ 

Associate  Secretary  of  the  Board. 
(Fit  Doc  89-1434  Filed  1-23-8S:  8:45  am] 


First  SMo  Baneorpf  lno.f  ot  bL; 
FomMHono  of,  Ac(|MWtloiw  by« ) 
Han^ea  af  Bwik  HnkBna  ConiBonios 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  tiie  Board's  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  tiie 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the    . 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requesta  a  hearing 
must  include  a  statement  of  why  a 
writien  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted  commenta 
regarding  each  of  these  appKcations 
must  be  received  not  later  than  February 
iai969. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago.  Illinois 
60680: 

1.  First  State  Bancorp,  Ina.  Harwood 
Heights.  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  PB  State  Bank. 
Harwood  Heights,  Illinois,  a  de  novo 
bank. 

2.  Union  Bancorporation,  Defiance. 
Iowa;  to  beome  a  bank  holding  company 
by  acquiring  99.7  percent  of  the  voting 
shares  of  Defiance  State  Batdu  Defiance, 
Iowa. 

a  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street  St.  Louis.  Missouri  63166: 

1.  First  Banks,  Inc.  St  Louis. 
Missouri:  to  acquire  at  least  80.42 
percent  of  the  voting  shares  of  The 
Salem  National  Bank.  Salem.  Illinois. 

2.  South  Gasconade  Investment 
Corporation,  Owensville.  Missouri;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Eagle  Bank  of  Gasconade 
County.  Owensville.  Missouri. 

Board  of  Govemors  of  the  Federal  Reaer\-e 
System,  fanuary  17,  ISBB. 

Baritan  R.  Lowiey. 

Associate  Secretory  of  the  Board. 

|FR  Doc  80-1435  Filed  1-23-88: 8.^  am| 
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Notiot  la  h«r«by  fivm  of  the 
■ubmiMion  of  propoMd  InfonnatkMi 
GoU«ctk>n(t)  to  Um  Offic*  of 
MaiMffHMnt  and  Budtst  (OMB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C  Chapter  3S)  and  under  OMB 
r^ulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  Part  1320). 
A  copy  of  the  propoeed  information 
coUection(a)  and  supporting  documents 
is  available  from  the  agency  clearance 
oflker  listed  in  the  notice.  Any 
comments  on  the  propoeal  should  be 
sent  to  the  OMB  desk  officer  listed  in 
the  notice.  OMB's  usual  prsctice  is  not 
to  take  any  action  on  a  propoeed 
infonnatioa  collection  until  at  least  ten 
working  days  after  notice  in  the  Pedstal 
Re^slar.  but  occaaiofMlly  the  public 
interest  requires  more  rapid  action. 


kTWM  contact: 

Federal  R»terv0  Board  Clearance 
C^ice«<— Frederick  Schroeder— Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551  (202- 
452-3822). 

OMB  Daek  Officer— Cmry  Waxman— 
Office  of  information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  BxecuUve  Office  Building. 
Room  3200.  Washington.  DC  20003  (202- 
395-7340) 

Request  for  OMB  approval  to  revise  the 


1.  Heport  Title:  Reports  of  Condition 
andbioome.  

Agency  Form  Number  FFIEC  031-034. 

OMB  Docket  Number  7100-O03S. 

Frequency:  Quarterly. 

Reportere:  State  member  banks. 

Annual  Reporting  Hourt:  140.000. 

Betimated  A  verage  Houn  per 
Reeponee:  344187. 

Number  of  Reepondenta:  14)01. 

Small  businesses  are  affected. 

General  Deecription  of  Report  This 
informatkm  collection  is  mandatory  (12 
VAC  324)  and  is  given  partial 
confldsatlal  treatment 

State  Biember  banks  are  required  to 
file  detailed  schedules  of  sssets, 
liabilities,  and  capiul  accounts  in  the 
fom  of  a  condition  report  and  summary 
statement:  detailed  schedule  of 
operating  income  and  expense,  sources 
and  disposition  of  income,  and  changes 
in  equity  capital  in  the  form  of  an 
income  statement:  and  a  variety  of 
supporting  schedules.  Dsta  are  used  for 
supervisory  and  monetary  policy 
purposes.  The  proposed  revisions  for 


March  1000  affect  several  Call  Report 
schedules  and  are  being  made  primarily 
to  aid  the  banking  agencies  in 
Identifying  and  monitoring  risks  for 
which  sdequata  data  have  not  been 
available.  These  risks  emanate  In  part 
fh>m  the  ongoing  expansion  of  bank 
powers,  sspedaUy  at  the  state  level 
which  allow  banks  to  make  Investments 
that  were  previously  not  permissible. 
Memorandum  items  covering  sn  area  of 
off-balance  sheet  exposure  for  which  no 
data  are  currently  collected  would  be 
added  at  this  time  to  fill  the  void  prior  to 
the  anticipated  adoption  of  other 
refln«aents  to  off-bislance  sheet  item 
reporting  in  confunction  with  risk-based 
capital  If  approved,  the  propoeed 
revisions  would  be  effective  as  of  the 
March  31. 1080.  report  date. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  |eniiary  IS.  ISSa 
WIHem  W.  tlVllM. 
Secretary  of  the  Board 
(FR  Doc  W-1439  PUed  1-23-68: 8:45  ami 


oli  AoquioMona  by,  and 


1.  Maditon  Bancehoret  Croup.  Ltd.. 
Blue  Bell  Pennsylvania.:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the 
Madison  Bank,  in  organisation.  Blue 
Bell  Pennsylvania,  a  de  novo  bank. 

a  Fadssal  Raesnrs  Baak  of  St  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street  St.  Louis.  Missouri  03160: 

1.  Peoples  Community 
Bancorporation.  Ina.  Bloomsdale. 
Missouri:  to  become  s  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Bloomsdale. 
Bloomsdale.  Missouri. 

C  Fsdecal  Raaarve  Bank  of 
MliaiBspnls  Oames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Hansen  Minnesota,  Inc.  Freeborn. 
Minnesota:  to  become  s  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  Stste  Bank. 
Freeborn.  Minnesota. 

Board  of  Governors  of  the  Federal  ReMfvo 
System.  January  13. 198a 
■eiheia  R.  Lowiey. 
Associate  Secretary  of  the  Board 
|FR  Doc  80-1436  Piled  1-23-8B:  6:45  am) 


The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
1 225.14  of  the  Board's  Regulstion  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
ara  sat  forth  in  section  3(c)  of  the  Act  (12 
U.8.C  1842(c)). 

Bach  application  is  svailable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  sccepted  for 
processing,  it  will  also  be  available  for 
inspection  st  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  tha 
Reserve  Bank  or  to  the  offices  of  tha 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  bearing 
must  include  s  statement  of  why  a 
written  presentation  would  not  sufiloe  in 
lieu  of  a  hearing,  identifying  spedfkaUy 
sny  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  eech  of  these  epplications 
must  be  received  not  Ister  than  February 
9.1900. 

A.  Fateal  Baaarvo  Ba^  of 
pyiaMpMa  (Thomas  K.  Desch.  Vice 
President)  100  North  Oth  Street 
Philadelphia.  Pennsylvania  19106: 


TruatCorp.; 

In 


AoquWttonof 


The  organization  listed  in  this  notice 
has  applied  under  1 225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  Sfqwoval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(cM8))  and  1 225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  sssets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  |  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
Immedlite  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  tor 
processing,  it  will  siso  be  svailable  for 
Inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  grester  convenience,  incressed 
competition,  or  gains  in  efficiency,  that 
outwel^  possible  sdverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 


conflicts  of  interests,  or  unsoiaid 
banking  practices."  Any  request  for  a 
hearing  on  this  question  BMist  be 
accompanied  by  a  stateaient  of  the 
reasons  a  written  presantatioo  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute.  summariTing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  pnqKwal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  9. 
1988. 

A.  Fedetal  Rasanra  Bank  of  Chicago 
(David  S.  lutein.  Vice  President)  230 
South  LaSalle  Street  Chicago.  Illinois 
80090: 

1.  Northern  Trust  Corporation, 
Chicago,  Illinois;  to  acquire  IDA  Asset 
Management  Systems,  Inc  San  Jose. 
California,  and  thereby  engage  in  data 
processing  activities  pursuant  to 
§  225.2S(bM7)  of  die  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )anuary  13. 1980. 
Baiiiaia  R.  Lowiey, 
Associate  Secretary  of  the  Board. 
(FR  Doc  80-1437  Filed  1-23-80;  8:45  am) 


CfMmoa  In  Bank  Controk  AcauMtfon  of 
Sharaa  Of  Banka  or  Bank  HoMbig 

vompanMa;  w.c.  scnrwDar 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Re«iyatioa  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817U)(7)). 

The  notices  are  available  for 
immediate  inqwction  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  tha  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  7, 1989. 

A.  Fadstal  Reserve  Bank  of 
Miaaaapolis  (James  M.  Lyon.  Vice 
i¥esident)  250  Marquette  Avenue, 
Mimnneapolis.  Minnesota  55480: 

1.  W.E.  Schreiber,  Bigfork,  Montana: 
to  acquire  1.48  percent  of  the  voting 
shares  of  Flathead  Holding  Company  of 
Bigfork.  Bigfork.  Montana,  and  thereby 


indirectly  acquire  Flathead  Bank  of 
Bigfork.  Bigfork.  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Jamiary  17, 1980. 
Barbara  R.  Lowiey. 
Associate  Secretary  of  the  Board. 
|FR  Doc  80-1438  Filed  1-23-80:  ft45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


New  Tachniquaa  TnuM  Qranta  lor 
Alcoholl 


:  National  Institute  on  Alcohol 
Abuse  and  Alcoholism. 

action:  Notice  of  limited  competition. 


;  The  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NIAAA)  announces  a  request  for 
applications  entitled,  "New  Techniques 
Small  Grants  for  Alcohol  Researchers." 
Due  to  the  rapid  emei^gence  of  new 
research  technology,  the  ability  of  some 
established  investigators  in  the  alcohol 
community  to  pursue  new  directions  has 
been  impaired  by  the  lack  of  experience 
in  the  most  current  technology.  "Hie 
purpose  of  this  small  grant  program  is  to 
provide  an  opportunity  for  established 
alcohol  researchers  to  acquire  personal 
expertise  in  the  utilization  of  specialized 
techniques  applicable  to  alcoholism 
research.  The  award  is  for  3  to  6  months 
and  a  maximum  of  $354)00.  This  is  a  one 
time  announcement  About  5  to  10 
awards  will  be  made  in  FY  1909.  The 
awards  will  be  made  under  the  authority 
of  sections  301  and  510  of  the  Public 
Health  Service  Act  (42  U.S.C  241  and 
290bb).  The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.273. 

NIAAA  is  limiting  competition  to 
current  grantees  and  investigators  who 
have  had  NIAAA  granto  within  the  past 
3  years.  This  restrictitm  will  enable 
active  alcohol  researchers  to  update 
their  research  skills  and  will  increase 
the  likelihood  of  the  techniques  being 
applied  to  alcohol  research. 

contact:  Additional  information  may 
be  obtained  from:  Hden  M.  Chao.  PhJ).. 
Chief,  Biomedical  Research  Branch. 
Division  of  Basic  Research.  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism.  Parklawn  Building.  Room 


14C-2a  5000  Fishers  Lane,  RockviUe. 
Maryland  208S7,  (301)  443-4223. 
|oaavliR.Laaae. 

Associate  Administrator  for  Management, 

Alcohol  Drug  AbuMe,  and  Mental  Health 

Administration. 

(FR  Doc  80-1524  Filed  1-23-80:  8:45  am| 

;4« 


Padialilc  Acpulrad  branuna  DaAciancy 
Syndronw  (AlOS)  HaaHhCaro 


;  Health  Resources  and  Services 
Administration. 
acnON:  Notice  of  extension  of 
application  due  date. 


:  This  notice  extends  the 
ai^bcation  due  date  for  Pediatric 
Acquired  Immune  Deficiency  Syndrome 
Health  Care  Demonstration  Proiect 
granto  published  in  the  Fadatal  Rogistar. 
December  19, 1988  (53  FR  51011).  The 
application  due  date  is  extended  from 
February  22. 1909  to  Mardi  22. 1909.  The 
address  where  completed  applications 
are  to  be  mailed  remains  the  same  as 
the  acklress  published  in  the  December 
19, 1988  Federal  Remoter  (53  FR  51011). 

Dated:  January  17. 1989. 
lohn  H.  Kabo. 
Acting  Administrator. 
|FR  Doc  80-1445  Filed  1-23-89: 8:45  am) 
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National  inaiiiuiaa  or  iieaiui 


Diviaion  of  Rasaarcli  I 
awanng  o*  ma  uanarai  uaucai 


Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
(GCRC)  Committee.  Division  of 
Research  Resources  (DRR).  Febrtiary  21- 
22. 1909,  at  the  National  Iiratitutes  of 
Health.  Conference  Room  8,  Building  31. 
9000  Rockville  Pike,  Bethesda.  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  February  21  from  8:30  a  jn.  to  0:30 
a  jn.  during  which  time  there  will  be 
commento  by  the  Acting  Director,  DRR: 
and  an  update  on  the  General  Clinical 
Research  Centers  Program  by  Dr.  Judith 
L  Vaitukaitis.  Director,  GCRC  Prcq^ram. 
DRR.  Attendance  by  the  public  wiU  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.  Code  and  sec  10(d)  of  Pub. 
L  92-463.  the  meeting  will  be  dosed  to 
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tb«  public  on  February  21  from  0:30  •  jn. 
to  ftOO  p.m..  and  on  February  22  from 
too  ajn.  to  approximately  4:00  p.m^  for 
the  review.  diacuMioa  and  evaluatioo 
of  Individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
conceminf  individuals  sssociated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasioB  of  personal  privacy. 

Mr.  Michael  Fhiharty.  Public  Affairs 
Specialist.  DRR.  NIH.  Westwood 
Buildinf.  Room  857. 533S  Westbard 
Avenue,  Bethesda.  Maryland  20002, 
(301)  400-5545,  will  provide  a  summary 
of  the  meeting,  and  a  roster  of  the 
committee  members  upon  request  Dr. 
Bela  |.  Culyas.  Executive  Secretary. 
General  Clinical  Research  Centers 
Committee.  (301)  400-0506,  will  furnish 
program  information  upon  request. 

(CaUlog  of  Fsdatsl  DomMtic  Aasislanca 
Proiram  Na  13.333.  Clinical  Rnearch. 
Nattoaal  butitutM  of  Health) 

Dalwl:  lanuary  IX  tssa. 
■elly|.Be««U|a. 

CommtUt*  Management  Officer.  NIH. 
(Fll  Doc.  aB-14S8  ni«d  l-23-a8c  MB  am| 


Of  mMtt^f  eiM 


Of  HMW^ 

Of  JUNVfy  MWdMOOl  iMMMROlOfy 
of  Mo  MNfDf  t 


Pursuant  to  Pub.  L  02-403,  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy  and  Clinical  Immunology 
Subcommittee  of  the  Allergy, 
Immunology,  and  Transplantation 
Research  Committee.  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
February  21-22. 1000.  at  the  Hyatt 
Regency  Bethesda  Hotel  One  Bethesda 
Metro  Center,  Bethesda,  Maryland 
20014. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  0:30  a.m.  on  February 
21,  to  discuss  administrative  details 
relating  to  committee  tmsiness  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  S62b(c)(e). 
Title  5.  US.C  and  sec  10(d)  of  Pub.  L 
02-403.  the  meeting  of  the  Allergy  and 
Clinical  Immunology  Subcommittee  will 
be  closed  to  tiie  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract 
proposals  from  0:30  a.m.  until  recess  on 
February  21.  and  from  8:30  a.m.  until 
ad)oumment  on  February  22.  These 


applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
sudi  aa  patentable  material  and 
persooal  information  concerning 
Individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31, 
Room  7A32.  National  Institutes  of 
Health.  BethaMla.  Maryland  20002. 
telephone  001-400-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Kamal  K.  MittaL  Executive 
Secretary,  Allergy,  bnmunolgoy  and 
Traoaplantatioa  Research  Committee, 
NIAID.  NDi  Westwood  Building.  Room 
3A07.  Bethesda.  Maryland  20002. 
telephooe  (301-400-3528).  will  provide 
substantive  program  infonnation. 

(Catalog  of  Padaral  DooMatic  Aasiatanoe 


Mlcrobtology  and  Infoctioua 
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Haahk) 
Dated  laauary  IZ  ISSO. 


Coauttittm  htanagement  Officer.  NIH. 
(FR  Doc  a»-145«  FUed  l-2»-«e:  8:45  am) 
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Pursuant  to  Pub.  L  02-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
Pebniary  15. 10.  and  17, 1000.  in  Building 
3lC  Conference  Room  0.  at  the  National 
Institutes  of  Health.  Bethesda,  Maryland 
20002. 

The  meeting  will  be  open  to  the  public 
from  0:30  a  jn.  to  10(30  a.m.  on  February 
15,  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  apace  available. 
In  accordance  with  the  provisions  set 
forth  in  sees.  552b(cM4)  and  552b(c)(0). 
Title  5.  US.C  and  sec  10(d)  of  Pub.  L 
02-403.  the  meeting  of  the  Microbiology 
and  Infectious  Diseases  Research 
Committee  will  be  closed  to  the  public 
for  the  review,  disctission.  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
bma  10:30  a.m.  until  recess  on  February 
15,  from  8:30  a.m.  until  recess  on 


February  10,  and  from  8:30  a.m.  until 
adjournment  on  February  17.  These 
applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31. 
Room  7A32.  National  Institutes  of 
Health.  Bethesda.  Maryland  20002. 
telephone  (301-400-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Olivia  T.  Preble,  Executive 
Secretary,  Microbiology  and  Infectious 
Diseases  Research  Committee.  NIAID. 
NDi  Westwood  Building.  Room  3Aia 
Bethesda.  Maryland  20002,  telephone 
(301-400-8200).  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Aasiatance 
fttv«n  Nos.  13455,  Pfaarmacological 
Sdenoes;  13.808.  Microt>iology  and  Infectioua 
Dtssssss  Research,  National  Institute*  of 
Health) 

Dated  January  12. 1980. 
■ettyl-laveri^ia. 

Committee  Management  Officer,  NIH. 
(FR  Doc  aO-1455  PUed  1-23-80: 8:45  am] 
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Pursuant  to  Pub.  L  02-403.  notice  is 
hereby  given  of  the  meeting  of  the 
Transplantion  Kology  and  Immunology 
Subcommittee  of  the  Allergy. 
Immunology,  and  Transplantation 
Research  Committee,  National  Institute 
of  AJlergy  and  Infectious  Diseases,  on 
March  1, 1980,  in  Conference  Room  a 
Building  3lC  at  the  National  Institutes 
of  Health.  Bethesda.  Maryland  20802. 

The  meeting  will  be  open  to  the  public 
from  8:30  a  jn.  to  0  a  jn.  on  March  1.  to 
discuss  administrative  details  relating  to 
committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sees.  552b(cM4)  and  552(c)(e),  Titie  5, 
U3.C  and  sec  10(d)  of  Pub.  L  02-403, 
the  meeting  of  the  Transplantation 
Biolo^  and  Immunology  Subcommittee 


will  be  closed  to  the  public  for  the  ^ 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  0  a.m.  on  March 
1  until  adjournment  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  infonnation 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31. 
Room  7A32.  National  Institutes  of     ' 
Health.  Bethesda.  Maryland  20092. 
telephone  (301-490-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Kamal  K.  Mittal,  Executive 
Secretary.  Allergy.  Immunology  and 
Transplantation  Committee.  NIAID. 
HIH.  Westwood  Building.  Room  3A07. 
Bethesda,  Maryland  20092,  telephone 
(301-496-3528).  will  provide  substantive 
program  information. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  134155.  Pharmacological 
Sciences:  13.856.  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  January  12. 1969. 
Oetty  ).  Beveridge. 

Committee  Management  Officer.  NIH. 
|FR  Doc  8»-14Se  Filed  1-23-89:  8:45  am) 
aUSM  coos  4M»«VM 


DHfWon  Of  Reeoorch  Grants;  Meetingt 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  January 
through  March  1909,  and  the  individuals 
from  whom  summaries  of  meetings  and 
rosters  of  committee  members  may  be 
obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Tide  5. 


U.S.C.  and  sec.  10(d)  of  Pub.  L  92-463. 
for  the  re\'iew,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management  Division  of  Research 
Grants,  Westwood  Building.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20092,  telephone  301-496-7534  «vill 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  ajn.  unless 
otherwise  specified. 


Study  aacSon 


Al«gy  8  Immunology.  t>.  Eugens  2immarman.  Rm.  32a  TaL  301-498-73S0„ 
Baasriology  8  Myootoar-I.  Or.  Tlmoeiy  J.  Hamy.  Rm.  304,  TaL  301-486-7340. 
Oartsitoloar  8  Mycclogy-a,  Dr.  W—  Bmncha.  Jr..  Rm.  308.  Tt  301-49S-7882— 

eadavtaral  MadUna,  Or.  Joan  RUanhouaai  Rm.  438.  TaL  301-486-7100 

doerinotoay.  Or.  MUwal  KnacM.  Rm.  228.  TaL  301-486-7430 
-1,  Or.  AdolplUB  P.  TolMr.  Rm.  3188,  TaL  301-486-7516. 

OioclwmMry-2,  Dr.  AIsk  Uaoouras.  Rm.  318A,  TaL  301-486-7S17 

BioOrgw*:  8  NMural  Ptoduds  CttMnistry.  Or.  ICchasI  Rogera.  Rm.  S.  TaL  301- 

486-7107. 
Vofhutat  ChsmiMy,  Or.  John  a  WoW,  Rm.  2380.  TaL  301-486-7070 
OioPsychology,  Or.  A.  KaMi  Miaiay,  Rm.  220,  TaL  301-486-7058 


r  8  Mmonary.  Or.  Qoitfon  L.  Jotmaon.  Rm.  43SA,  TaL  301-486-7316. 

CardtowascUtar  8  RanaL  Or.  Roaamaiy  Monia,  Rm.  321,  TaL  301-486-7801 

CaSular  Blotogir  and  Phyaiotogy-1.  Or.  Gerald  Gieanhousa.  Rm.  336.  TaL  301-486- 

7386 
CaliSv  Btalogy  and  Phyalology-2,  Or.  Qertiard  Ehranapecfc,  Rm.  304.  TaL  301-486- 
7881. 

Chamcil  Pattiology.  Or.  Edmund  Copeland.  Rm.  353.  TaL  301-486-7078 

Olagnaaac  RaiSologv,  Or.  CaSwrtna  WAngala,  Rm.  219a  TaL  301-486-7660 

Entoainalogy,  Or.  Many  Brodto.  Rm.  333.  TaL  301-486-7348 

r  8  Onmt.  Oonlral-I.  Or.  Soo)a  Kim,  Rm.  203C,  TaL  301-486-7246-. 
r  8  Oiaaaaa.  Conaal-2,  Or.  Honoa  SHaa.  Rm.  340.  TaL  301-486-7246- 
xto  Sdanoat.  Dr.  Ricliafd  Paabody.  Rm.  234,.  TaL  301- 
486-7B4a 

Ei^atmanM  ImwwnoleHy.  Or.  CaKiart  Laina  Rm.  222a  TaL  301-486-7236 

EmMrtmanM  Tharapamioa-I.  Or.  Fay*  CaMoun,  Rm.  221.  TaL  301-486-783S 


1 11wapau8ea-Z  Dr.  Marda  Utaack.  Rm.  2A03,  TaL  301-486-8648. 

,  Or.  Ganaa  V.  Kaaisr.  Rm.  206.  TaL  301-486-7474 

Ganaral  MadUna  A-1.  Or.  HaraU  OmMean.  Rm.  3S4A.  TaL  301-486.7707 

Ganam  Madhsbia  A-2.  Or.  ItalMg  Khan.  Rm.  364a  Tal.  301-486-7140 

Ganaral  MadUna  a  Dr.  OaiMMcOonald.  Rm.  322,  TaL  301-486-7730 

GanaUcs,  Dr.  Oa«id  RemondW.  Rm.  348,  TaL  301-486-7271 

Haarii«g  niiiiiiat.  Dr.  Joaaph  Kimm,  Rm.  1MB.  TaL  301-486-7484 

HamaWogy-l.  Or.  Ctok  turn,  Rm.  3SSA,  TaL  301-486-7506.. 


Hamakitogy-S,  Or.  JanoU  Rlad,  Rm.  366a  TaL  301-486-7506 : 

Human  Osustapmanl  8  Aglng-1.  Dr.  Taraaa  LavMn.  Rm.  303,  TaL  301-486-7025. 


1 8  Aging-ZOr.  Uh*  Quakano.  Rm.  30S.  TaL  301-486-7640-. 

Human  Oawalopmani  6  Aging-3.  Or.  Anila  Soalak.  Rm.  203A.  TaL  301-496-0403 

Human  Cw^ryuluHy  6  Oowatopmant.  Or.  Arthur  Hoveraland.  Rm.  319A,  TaL  301- 
486-7507. 

Immunuluglcal  Sdanoae  Or.  WWaw  Styloa.  Rm.  222A.  TaL  301-496-7780 
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,  Or  Jwfy  RotMrti.  Rm.  349.  Tfl  301-496-7271 

MtacWil  ClwmlNy.  Or  RonM  OubtM.  Rm.  5.  Tal  301-49S-7107 

,  Or  Mlmlw  r^DMTB.  Rm.  436.  T«l  301-496-6251 . 

,  Or.  KMfi  KiMlMa  Am  33aA.  Tal  3O1-M6-70ei 

y.  Or.  CSwwa  T^iiiUM.  Rm  310.  Tal  301-496-7733 

I  Phyoloqy.  *  OwWci-l.  Or.  Kl««n  Satm.  Rm.  236.  T«L  301-496-7163  . 
MnrabM  Ptiy«Mogr.  6  G««Mc»-2.  Or  QwaM  UMti.  Rm  357.  Tal  301-496-7130. 
MoHnlW  «  Omm  BlepHiiici.  Or.  Patrtpa  jm.  Rm  236A.  Tal  M1~4«6-7060 

MoiMuiv  aiaioav.  Or.  zm  m»m,  mk  ssii  ta  3oi-496-763o 

tdolaeulw  Cyiotaay.  O  RvMh  Nayafe.  Mm.  2338.  Tal  aoi-466-7t46 

MaufOlBBKal  Scmncw-l.  Or.  Man  C  ttaoiaaii.  Rm  437B.  Tal  301-406-7276 

NaimlogKil  Sci»nca>  2.  Or  SlM««  OoOi'.  "m.  1 A06.  Tal  301-466-6006 

>  A.  Or  CMhaiim  Woodbwy.  Rm  303A.  Tal  301-466-7S06 

I  B-1.  Or.  JB  /tat  McOoNMl.  Rm  192.  Tal  301-496-7646 

NaiNtoov  B-2.  Or.  Ifiiww  TiMi>iuiiii.  Rm  162.  Tal  30l-466-74a 

NawotogyCOr  KantMh  Naavock.  Rm  232.  Tal  301-466-6601 

Nintr«g  R cH.  Or.  G«tfuOa  UcTmlanA.  Rm  A16.  Tal  301  166  0666 

NMlon.  Or.  M  ban  WHk  Rm  204,  Tal  301-466-7176 

Om  awow  a  MiJcOw  1.  or.  J.  TanaO  lluOiMl  Rm  325.  Tal  301-400-7016 

Orm  Btotov  6  MaaM»<2.  Or.  Ji  TaM6  HoBML  Rm  325.  Tal  301-406-7616 

I  ■  IliMi  liHiTi^t^.  Ma  Hi  rmn.  —  .p~  -.^  ->-  -~  ■~«.. — 


7020. 


7306. 


Rm  A26^  Tal  301- 
Rm  337.  Tal  301- 
Rm  362.  Tal  301-466-7M4 . 
SM,  TaL  301-466-7460- 


PKyMotogy.  or. 

,0r  JOtai 


Rm  2168.  Tal  301-466-7120 

Rm  3398.  Tal  101  «06  7017 

A.  Uno.  Rm  200.  TaL  «>1-466-7676 

Rm  tISA.  Tal  3OW406-7073 

Or.  Ohanm  OMnSaa  Mr  107.  Tal  30t-406-73l6 

Rm  3081  Tal  301  400  6667 
Rm  216^  TaL  301-466-7320 

rtm  154.  Tal  301-466-6723 

Rm  aA47.  TaL  901-400-7660 
Rm  2ia  Tal  301-400-7600  — 

L  3B.  TaL  30V.406-76S7 

3168.  Tal  30V406-n71„ 

Rm  206.  TaL  301-406-7970 

Or.  jaaR  MManan.  Rm  334.  Tal  301 
3001  Tal  301 
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AOSMCV:  Office  of  lh«  Aasistant 
Secretary  for  Health. 

:  Notice. 


BATT  Data.  tlBM  ond  place:  Opea  Public 
Meeting,  Jaauary  20, 1060.  (MX)  o-bl- 
12.-00  nooD  and  2.-0ft  6 JO  pjn.:  Open 
Public  Session,  lanuary  26, 1968,  ia>- 
2A>  p.m.4  Monroe  We«t  Room:  (anuary 
27, 1968.  %aa  ajB.-12A)  noon.  |effei*on 
East  Room;  Washington  Hilton.  1919 
Connecbcut  Avenue.  NW..  Washington, 
DC  20008.  The  entire  meeting  ia  open  to 
the  public 

MM  MMTNBR  BVONOMTMW  COMTACTt 
Written  requests  to  participate  in  the 
Open  Public  Saosion  should  be  sent  to: 
Mary  C  Custer.  PhD..  Executive 
Secretary,  National  Commission  on 
Orphan  Diseases,  SOfX)  Fishers  Lane, 
Pari(  Building.  Room  1-20.  RockviDe.  MD 
20657.  301-443-6156. 


;  The  Department  of  Health 
and  HuflMn  Services  (DHHS)  and  the 
OfTice  of  the  Aasistant  Secretary  for 
Health  are  anrHMincing  a  meeting  of  the 
National  Commission  on  Orphan 
Diseases  scheduled  on  January  26-27. 
1968. 


Afonda: 

Interested  persons  may  present  data, 
information  or  views,  orally  or  in 
writing,  on  issaes  pending  before  the 
Commission  or  on  any  of  the  duties  and 
responsibilities  of  the  Commission  on 
January  26  from  liX)  pjn.  to  2A>  p.jiL 
Those  desiring  to  make  oral 


ptesenlatiooa  should  notify  the  contact 
person  bafors  Jaaaary  2a  1968  and 
submit  a  brief  statement  of  the 
information  they  wish  to  present  to  the 
Commission.  The  request  should  include 
the  names  and  addresses  of  proposed 
participants  and  an  indication  of  the 
approximate  time  required  to  make  their 
coaunents.  Any  person  attending  the 
open  public  session  who  does  not 
request  prior  approval  to  speak  may 
make  an  oral  presentation  at  the 
conclusion  of  the  session,  if  time 
permits,  at  the  chairperson's  discretion. 

Aganrfa-  Opon  Cownaission  Meeting 

The  Commission  will  review  the  final 
draft  of  their  report  to  Coi^ress  and 
approve  and  releaae  the  report.  Copies 
of  the  Executive  Summary  will  be 
available  at  the  meeting.  Written 
requests  for  copies  of  the  Executive 
Summary  should  be  directed  to  the 
Executive  Secretary. 

SUPPUMCNTAIIY  tNTOWMaTtOIC  The 
Commission  meeting  will  be  conducted 
in  accordance  with  the  agenda 


published  in  this  Federal  Register  notice. 
Any  changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting. 

Persons  interested  in  specific  agenda 
itmes  to  be  discussed  in  the  open 
meeting  may  ascertain  from  the  contact 
person  the  approximate  time  of 
discussion. 

A  list  of  Commission  members  and 
the  charter  of  the  Conmiission  will  be 
available  at  the  meeting.  Interested 
persons  who  are  unable  to  attend  the 
meeting  may  request  this  information 
from  the  contact  person.  In  addition, 
summary  minutes  of  the  meeting  will  be 
available  upon  request  from  the  contact 
person. 

This  notice  is  issued  under  10(a)  (1) 
and  (2)  of  the  Federal  Advisory 
Committee  Act  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 
Robert  E.  Windoin, 
Assistant  Secretary  for  Health. 
|FR  Doc  8»-1468  Filed  1-23-80:  &-45  am] 
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IIITP-«6-26e,  NTP-66-2011 

National  ToKlcology  Program;  Flacal 
Year  196tAnntMl  Plan 

The  National  Toxicology  Program 
(NTP)  announces  the  availability  of  the 
NTP  Annual  Plan  for  Fiscal  Year  1968. 
solicits  comments  on  it,  and  urges  all 
interested  persons  to  propose  dmnicals 
for  possible  toxicological  evaluation. 

lie  tenth  NTP  Annual  Plan  consists 
of  two  parts.  First  the  NTP  Annual  Plan 
forFi$cat  Year  1988  (NTP-66-200] 
describes  current  year  NTP  research, 
applied  studies,  methods  development 
and  validation  efforts,  resources  and 
past  year  program  accomplishments 
(Tsbie  of  Contents  follows  this 
announcement).  Second,  the  Review  of 
Current  DHHS.  DOE  and  EPA  Research 
Related  to  Toxicology  [NTP-86-201] 
lists  chemicals  being  studied  by  the 
various  DHHS  agencies,  the  Department 
of  Energy,  and  the  Environmental 
Protection  Agency,  and  describes 
toxicology  research  and  toxicology 
methods  currently  being  developed  by 
these  agencies. 

Background 

The  National  Toxicology  Program 
(NTP)  was  established  within  the  Public 
Health  Service  of  the  Department  of 
Health  and  Human  Services  (DHHS)  in 
November  1978.  The  continuing  broad 
goals  of  the  NTP  are  to  coordinate  and 
strengthen  DHHS  basis  and  applied 
toxicology  research  and  methods 
development  and  validation,  and  to 
provide  toxicological  information  for  use 


by  health  research  and  regulatory 
agencies  and  others  in  protecting  the 
public  health.  Specific  goals  are  to: 

•  Broaden  the  spectrum  of  toxicologic 
information  obtained  on  selected 
chemicals: 

•  Increase  the  numbers  of  chemicals 
studied  within  funding  limits: 

•  Develop  and  validate  a  series  of 
tests  and  protocols  responsive  to 
regulatory  needs: 

•  Communicate  program  plans  and 
results  to  governmental  agencies,  the 
medical  and  scientific  communities,  and 
the  public 

The  NTP  coordinates  selected 
toxicology  activities  of  the  National 
Institute  of  Enviroimiental  HealA 
Sciences.  National  Institutes  of  Health: 
the  Nati(mal  Center  for  Toxicological 
Research.  Food  and  Drug 
Administration:  and  the  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control 

Primary  program  oversi^t  is  provided 
by  the  NTP  Executive  Committee  which 
links  DHHS  health  researdi  institutes 
with  Federal  health  regulatory  agencies 
to  ensure  that  the  basis  and  appUed 
toxicology  research  and  development 
activities  are  responsive  to  regulatory 
and  public  health  needs.  Agencies 
represented  .on  the  Executive  Committee 
are: 

•  Agency  for  Toxic  Substances  and 
Disease  Rc^try. 

•  Consumer  Product  Safety 
CommissioiL 

•  Environmental  Protection  Agency. 

•  Food  and  Drug  Administration. 

•  National  Cancer  Institute. 

•  National  Institute  for  Occupational 
Safety  and  Health. 

•  National  Institute  of  Environmental 
Health  Sciences. 

•  National  Institute  of  Health. 

•  Occupational  Safety  and  Health 
Administration. 

The  NTP  Board  of  Scientific 
Counselors  provides  scientific  oversi^t 
advising  the  NTP  Director  and  the  NTP 
Executive  Committee  on  scientific 
content  and  policy  and  evaluating  the 
scientific  merit  and  overall  quality  of 
NTP  science.  The  members  (Usted  in  the 
1968  Annual  Plan)  are  appointed  by  the 
Secretary,  DHHS.  For  the  purposes  of 
the  Program,  the  NTP  Director,  Dr. 
David  P.  Rail,  reports  to  the  Assistant 
Secretary  for  Health. 

Scientific  activities  are  divided  into 
four  major  program  areas: 
Carcinogenesis;  cellular  and  genetic 
toxicology;  reproductive  and 
developmental  toxicology;  and 
toxicological  characterization.  The  latter 
area  covers  activities  in  cardiac 
cutaneous,  immimologic 
neurobehavioral,  pulmonary  and  renal 


toxicologies,  and  includes  programs  in 
chemical  disposition  and  chemical 
pathology.  Program  and  project  leaders, 
along  with  addresses  and  telephone 
numbers,  are  identified  in  the  1968 
Annual  Man. 

The  chemical  nomination  and 
selection  process  is  integral  to  the 
effective  long-term  operation  of  the  NTP 
with  respect  to  toxicological  studies  of 
chemicals  using  modem  techniques  and 
to  the  development  and  vaUdation  of 
new  assay  methods.  Hius.  the  NTP 
welcomes  nominations  of  chemicals  for 
study  from  everyone.  At  a  minimum,  the 
nominator  should  give  the  name  of  the 
chemical  or  substance,  the  rationale  for 
the  nomination,  and  recommend  the 
type  study(ies]  to  be  considered.  In 
addition,  it  is  desirable,  but  not 
essential  to  supplement  each 
nomination  with  the  following 
information,  if  known: 
L  Chemical  and  physical  properties, 
n.  Production,  use,  occurrence,  and 

analysis  data. 
nL  Toxicology  information. 

IV.  Chemical  disposition  and  stnicture- 
activity-relations. 

V.  Planned  or  ongoing  or  recently 
completed  toxicological  and 
environmental  studies. 

To  receive  the  NTP  Annual  Plan  for 
Fiscal  Year  1968.  and  the  /T 1968 
Review  of  Current  DHHS.  DOE  and 
EPA  Research  Related  to  Toxicology. 
please  write  or  telephone  the  NTP 

Public  Information  Office.  P.O.  Box 

12233,  Research  Triangle  Park.  NC  27708 
(telephone:  (919)  541-3991  or  FTS  629- 
3991). 

Comments  on  the  FY  1968  NTP 
Annual  Plan  are  requested  and 
welcome.  These  should  be  addressed  to 
Dr.  Larry  Hart  National  Toxicology 
Program,  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709  (telephone: 
(919)  541-3971  or  FTS  629-3971). 

Dated:  fanuaiy  17,  ISOOl 
David  P.  Rao. 

Director.  National  Toxicology  Program. 
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OCPARTMCin' or  HOUHNQ  AND 


BUMMaWT  The  proposed  Information 
collection  requirement  described  below 
haa  been  •ubinitted  to  the  Office  of 
Mana^emeot  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  ta 
soUdtiog  public  caaBmenls  on  the 
subifct  proposal 


;  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Conunenta  should  refer  to  the 
profMsal  by  name  and  should  be  sent  to: 
John  Alliaoa.  OMB  Desk  OfBcer.  Office 
of  Management  and  Budget  New 
Executive  OCBce  Building.  Washington. 
DC  20503. 


KTIONOOMTACTt 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urt>an  Development  461  7th  Street 
Southwest  Waahington.  DC  ao«ia 
telephone  (20)  75S-60Ba  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
fran  kfr.  CMsty. 


rMiv  wpowMTion  The 
Departacnt  has  submitted  the  proposal 
(or  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  VAC.  Chapter  SS). 

The  Notice  Usts  the  following 
infbrmatioa:  (1)  The  title  of  the 
infonnatkjo  ooUection  propoeal;  (2)  the 
office  of  the  agency  to  ooOiBct  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  appHcabie;  (5)  what  members 
of  the  public  win  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submisaiona  will  be  required:  (7)  an 
estimate  of  ths  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  inchiding  number  of 
respoodenta.  frequency  of  response,  and 
ho«a*  of  response:  (8)  whether  the 
proposal  is  new  or  sn  extension, 
reinststement  or  revision  of  sn 
information  collection  requirement:  and 
(9)  the  names  and  telcphoae  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  die  OMB  Desk  Office 
for  the  Department 


lOf 

CoMCtton  lo  OMB 


,:  Sactioa  9907  of  tiw  Paperwork 

Redoctton  Act  44  U.&C  9807:  Sactioa  7(d)  of 
the  Departjaeni  of  Houains  and  Urbaa 
Devalopamit  Act  42  U.&C  9596(d). 


t  Office  of  Administration.  HUD. 
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Date:  January  10. 
lohaT.Mafpliy. 

Director,  la  formation  Micy  and  Management 
Divition. 

Proposak  Comprehensive 
Improvement  Assistance  Program 
(CLAP):  Survey  Instrument 

Office:  Housing- 

Description  of  the  Need  for  the 
Information  aad  its  Proposed  Use:  The 
PHAs.  in  performing  the  required 
physical  needs  assessments  on  projects 
proposed  for  comprehensive 
modernization,  will  use  ^e  Survey 
Instrument  to  collect  data  on  project 
conformance  within  the  modernization 
standards. 

Form  Number  HUD-52827. 

Respondents:  State  or  Local 
Governments  and  Noo-ftofit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden:  Survey 
Instnmient — 

Number  of  respondents.  400  X 
Frequency,  of  response,  1  X  Hours  per 
response.  M=  Bwden.  hours.  9A>0l 

Total  Estimated  Burden  Hours:  9JKO. 

Status:  Extension. 

Contact  Pris  Budder,  HUD.  (202)  755- 
e64a  John  AlUson.  OMB.  (202)  395-0880. 

Date:  January  la  ISOa 
|FR  Doc  88-1512  Filed  1-2^-80: 8:45  amj 
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IDodMt  No. 


i9i4:ni-2aosi 


tof  an  Advisory 
woinnaiiaa  on  nouaoiB  for 


R  Office  of  the  Assistant  for 
Housing— Federal  Housing 
Commissioner.  HUD. 
action:  Notice  of  intent  to  establish  an 
Advisory  Committee. 


:  HUD  is  establishing  a 
Committee  on  Housing  for  Handicapped 
Families  pursuant  to  the  provisions  oi 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  App  2).  The  Committee  will 
participate  in  developing  standards  and 
procedures  for  the  reivised  section  202 
program  for  housing  for  handicapped 
families  as  authorized  by  section  162  of 
the  Housing  and  Community 
Development  Act  of  1987. 

The  Committee  will  continue  in 
existence  for  a  period  of  12  months  from 
the  date  its  charter  becomes  effective 
unless  the  diarter  is  sooner  amended  or 
revoked. 


OATC  The  charter  of  the  Committee  on 
Housing  for  Handicapped  Families  shaH 
become  effective  on  the  date  the 
Secretary  of  Housing  and  Urban 
Development  files  it  with  the  Senate 
Committee  on  Banking.  Housing  and 
Urban  Affairs,  and  the  House 
Committee  en  Banking,  nnanoe  and 
Urban  affairs,  whidi  are  the  standing 
committees  of  Congress  hsving 
legislative  jurisdiction  over  the 
Department 


ITMN  CONTACR 

Barbara  Capozzola,  Committee 
Management  Officer,  Room  5168, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW.. 
Washingtoa.  DC  20«ia  Telepbooe:  (202) 
755-512a. 

Margaret  Mihier,  Office  <rf  Housing, 
Room  9106.  Department  <rf  Housing 
and  Urban  Development  451  Seventh 
Stieet  SW..  Washington.  DC  20410. 
Telephone:  (202)  755-6490.  (These  are 
not  toU-fcee  numbers.) 

SUPPLBBBNTARV  OVOmiATION:  PurSHant 

to  the  Federal  Advisory  Comraitttee  Act 
(5  U.S.C  App  2),  HUD  has  determined 
that  the  establishment  of  a  Cibmmittee 
on  Housing  for  Handicapped  Families  is 
necessary,  appropriate,  aiul  in  the  public 
interest  The  Committee's  charter  is 
being  published  with  this  notice. 

The  Committee  shall  participate  in 
developing  distinct  standards  and 
procedures  for  the  section  202  pro-am 
for  housing  for  handicapped  families 
that  reflect  die  differences  between  sudi 
housing  and  the  housing  for  elderly 
families  that  is  also  developed  under 
section  202. 

The  membership  of  the  Committee  is 
planned  to  consist  of  no  more  than  nine 
people.  Members  will  include 
representatives  of  the  disability 
commimity  and  persons  with  experience 
in  providing  boiuing  for  handicapped 
persons. 

The  Committee  tvill  continue  in 
existence  for  a  period  of  12  months  from 
the  date  its  charter  becomes  effective  as 
provided  in  the  Federal  Advisory 
Committee  Act  unless  the  charter  is 
amended  or  revoked  sooner.  All  the 
meetings  of  the  Committee  will  be  open 
to  the  public. 

The  time,  place,  and  agenda  for  the 
first  Committee  meeting  aad  for  each 
subsequent  meeting,  will  be  pubKahed  in 
the  Fedetd  Register  at  least  IS  days 
prior  to  the  oieeting.  At  die  time  the  first 
meeting  is  aimounced,  die  names  of  the 
members  of  the  Committee  will  be 
published. 


Dated:  January  17. 1988. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

for 


Advisory  I 
Hantficapped  Families 

Section  1.  Purpose.  The  purpose  of 
this  document  is  to  establish  a  Charter 
for  an  Advisory  Committee  on  Housing 
for  Handicapped  Families,  as  required 
under  the  provisions  of  the  Federal 
Advisory  Committee  Act  (FACA). 

Section  2.  Authority.  The  Committee 
is  established  by  the  Secretary  pursuant 
to  section  162  of  die  Housing  and 
Community  Development  Act  of  1987 
(P.L  100-242, 101  Stat  1815: 42  U.S.C 
5301)  in  furtherance  of  {  202  of  the 
Housing  Act  of  1959  (Pub.  L  86-372. 73 
Stat  654. 667: 12  U.S.C  ITOlq).  and 
implements  the  determination  of  the 
Secretary  of  Housing  and  Urban 
Development  to  establish  an  Advisory 
Coonnittee  pursuant  to  aection  9(a)(2)  of 
die  FACA. 

Section  3.  Objectives.  Scope  of 
Activities,  aad  Duties,  The  Committee 
shall  participate  in  developing  distinct 
standards  and  procedures  for  the 
allocation  of  finids  and  the  processing  of 
applicaticms  for  loans  and  assistance 
paymenta  under  the  new  program,  as  the 
Secretary  determines  such  standards 
and  prooedures  to  be  appropriate  due  to 
diffwences  between  housing  for 
handicapped  families  and  Odier  housing 
assisted  tmder  section  202. 

Section  4.  Membership.  The 
Committee  shall  be  composed  of  no 
more  than  9  members,  and  shall  indnde 
members  tA  the  disabiUty  community 
and  persons  who  have  been  involved  in 
the  provision  of  housing  for 
handicapped  persons.  The  membera  will 
be  selected  on  the  basis  of  personal 
experience  aad  expertise. 

Section  5.  Appointments.  The 
Committee  members  shall  be  appointed 
by  the  Secretary  to  serve  a  term  of  12 
months  from  the  effective  date  of  the 
charter.  Members  shall  serve  at  the 
pleasure  of  the  Secretary. 

Section  6.  Chairperson.  The 
Qiairperson  shall  be  appointed  by  the 
Secretary.  The  Chairperson  is 
responsible  for 

a.  Establiriring  the  informal 
organization  of  the  Committee  and 
appointing  such  subcomarittees  as 
deemed  necessary: 

b.  Devdoping.  with  the  advice  and 
consent  of  ^e  Committee,  procedures 
for  its  effective  and  effident  operation: 

c  Ensuring  that  procedures  for  public 
partidpation  in  Committee  meetings  are 
establidied  in  accordance  with  the 
FACA: 


SS«2 
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d  Taking  luch  oth«r  actiona  as  may 
be  required  (o  facilitate  the  diachaife  of 
Committee  duties. 

Section  7.  Committ00  OrgoniMoUon. 
The  organisation  and  aaenda  of  the 
Committee  will  be  eetabUshed  at  the 
first  full  meeting  of  the  Committee  on 
Housing  for  Handicapped  Families. 
Once  established,  the  organlsatloa  of 
the  Committee  may  be  inodlfled  when 
deemed  appropriate  by  the  Chairperson. 
Any  subcommittees  appointed  by  the 
Chairperson  shall  be  subordinate  and 
advisory  to  the  Aill  Committee.  Such 
subcommittees  may  meet  at  such  Hmes 
and  places  as  the  subcommittee 
Chairperson  has  spprovad  for  the 
performance  of  Conunittee  business. 
The  rvsuJta  of  all  subcommittee 
meetings  shall  be  reported  to  the  hill 
Committee  for  its  review. 

Section  8.  Shetings.  The  Committee 
wrlll  meet  st  least  twice  during  iU  term. 
The  Committee  Chairperson  may  call 
special  meetings  ss  needed.  The 
Committee  end  any  of  its  subcommittees 
shall  convene  under  the  following 
conditions: 

a.  A  notice  of  each  Committee  or 
subcommittee  meeting  shall  be 
published  in  the  Pedsral  lagMsr  at 
least  15  days  In  advance  of  the  meeting. 
Shorter  notice  is  permissible  in  cases  of 
emergency,  but  the  reason  for  such 
emergency  must  be  reported  in  tba 
notice. 

b.  Detailed  mlnutee  of  each  meeting  of 
the  Coounlttee  shall  be  kept,  and  their 
accuracy  certified  to  by  the  Committee 
Chairperson  and  submitted  to  the 
Secretary  of  HUD  and  filed  writh  the 
Departmental  Committee  Management 
Ofnoer.  The  minutes  shall  include: 

ill  The  time  and  place  of  the  meetlnc 
2)  A  list  of  Committee  members  and 
staff  and  agency  employees  present  at 
the  meeting: 

(3)  A  complete  summary  of  metiers 
discussed  end  the  conclusions  reeched: 

(4)  Copies  of  all  reports  received, 
issaed  or  approved  bv  the  Committee: 

(5)  A  deecrlptloa  of  the  extent  to 
which  the  meeting  was  open  to  the 
public 

(0)  A  deecrlptloa  of  pubito 
participatloii.  including  a  Ust  of 
members  of  the  put>lic  who  ettended  the 
meeting. 

c.  hi  accordance  with  the  PACA.  an 
employee  designated  by  the  Secretary 
will  ettend  every  meeting  of  the 
Advisory  Committee.  The  desl^iated 
employee,  or  his  dssianee.  must  call  or 
approve  the  calUoa  of  each  meeting,  and 
la  authorised  to  edjoum  any  Committee 
■esting  whenever  be  determinee  that 
adjownment  Is  in  the  public  IntereeL 

deetion  a  Support  Servicm.  The 
Assistant  Secretary  for  Housing-Federal 


Housii^  Commissioner  shall,  to  the 
extent  permitted  bv  law  end  subtect  to 
the  svsilablllty  of  funds,  provide  the 
Committee  with  such  sdministratlve 
services,  funds,  facilities.  sUff  and  other 
support  ss  msy  be  necessary  for  the 
effective  performance  of  its  functioiM. 

Section  la  EaUmaltd  Support  and 
Cott  The  Department  estimates  that  the 
operating  coct  of  the  Committee  will  not 
exceed  t21.00a  Including  staff  support 
costs. 

Sectioa  11.  Tirovel  and  Compensation. 
Members  of  the  Committee  will  serve 
without  oompensatioo.  but  are  entitled 
to  be  peid  for  travel  and  subsistence  in 
the  performance  of  duties  on  an  actual 
expense  besis.  as  authorixed  b>-  5  U.8.C 
870a(b). 

Section  12.  Reports.  The  Committee 
shall  submit  s  written  report  to  the 
Secretary,  deecrlbing  its  membership, 
functions  snd  actions  prior  to  its 
larmination.  The  Committee  shall 
sulMnit  other  written  reports  from  time 
to  time  to  the  Secretary  containing  its 
recommends  boos  and  findings. 

Sectioa  IS.  Expiration.  The  Committee 
eetabUshed  under  this  Charter  shall 
terminate  12  months  sfter  the  charter  is 
fUed.  unless  sooner  extended. 

Date:  October  It.  1M& 
Approved: 

S»cn*ary.  Daptutment  ofHouaing  and  Urhan 

DtvmhpamnL 
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;  Bureeu  of  Land  Management 
Interior. 

ACnOM:  Notice  of  meeting— Kingman 
Reeouroe  Aree  Grazing  Board. 


R  The  Kingman  Resooroa  Area 
Graaiiv  Advisory  Board  will  hold  a 
Bieetlng  oa  Teeeday.  March  7.  IMB.  The 
meeting  wiU  start  at  9:00  a.m.  in  the 
Kingman  Resource  Aree  Conference 
Room.  M7S  Beverly  Avenue.  Kingman. 


Hie  agenda  for  the  meeting  WiU 
include: 

1.  Updete  of  the  Bureeu's  Exchange 
Plop  am. 

2.  Status  of  the  Bureau's  Planalng  and 
bviroamental  bnpact  Statements. 

1  Stahis  of  Wildemees  Program. 
4.  Report  on  Range  Improvements  for 
FY  Ml 


5.  Range  Policy  Update. 

6.  Request  for  Advisory  Board 
Expenditures. 

7.  Arrsngements  for  Future  Meetings. 
The  meeting  is  open  to  the  public. 

Anyone  wishing  to  make  oral  or  written 
statements  to  the  Board  is  requested  to 
do  so  through  the  office  of  the  District 
Manager.  2015  West  Deer  Valley  Road. 
Phoenix.  Arizona  85027,  at  least  seven 
days  prior  to  the  meeting  dete. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  In  the 
District  Office  and  be  made  available 
for  public  lnspecti«m  and  reproduction 
(during  regular  business  houn)  within  30 
days  following  the  meeting. 
Headt-lliina, 
Diatrict  Manager. 

Data:  )anua.-y  13.  IMB^ 
(PR  Doc  80-1440  Piled  1-23-80: 8:45  am) 
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:  Bureeu  of  Land  Management. 
Interior. 

acnoic  Notice  of  meeting— Phoenix/ 
Lower  Gila  Resource  Areas  Grazing 
Advisory  Board. 

■WiSllT  The  Flioenbi/Lower  Gila 
Reeource  Areas  Grazing  Advisory  Board 
will  hold  a  meeting  on  Thursday,  March 
9. 198S.  The  meeting  will  start  st  OO) 
sjn.  in  the  Phoenix  District  Office 
Conference  Room.  2015  West  Deer 
Valley  Road.  Phoenix.  Arlzone  85027. 

The  agenda  for  the  meeting  will 
include: 

1.  Update  of  the  Bureau's  Exchange 
Program. 

2.  Status  of  the  Bureau's  Planning  and 
Environmental  Impact  Statements. 

3.  Status  of  Wilderness  Program. 

4.  Report  on  Burro  Captures  in 
Arizona. 

5.  Report  on  Range  Improvements  for 
FY  8a 

8.  Range  Policy  Update. 

7.  Request  for  Advisory  Board 
Expenditiires. 

8.  Airangements  for  Future  Meetings. 
The  meeting  is  open  to  the  public 

Anyone  wishing  to  make  oral  or  written 
statements  to  the  Board  is  requested  to 
do  so  throu^  the  office  of  the  District 
Manager,  2015  West  Deer  VsUey  Road. 
Phoenix.  Arizona  85027,  at  least  seven 
deys  prior  to  the  meeting  date. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  snd  be  made  svailable 


for  public  inspection  and  repsoductjoa 
(during  regular  business  hours)  within  30 
days  foUewing  the  meeting. 

iR.1 


DiMrict  Manager. 

Date:  (aniiary  13. 1980. 
(PR  Doc  80-1441  Filed  1-23-80: 8.-45  an) 
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OpofibiQof  PuMto  Lond  in  Mo  Afifeo 
Couotir  How  Maxleo 

1  Bureau  of  Land  Management 


Interior. 


Notice. 


;  The  United  States  issued  two 
exchange  conveyance  docvments.  One 
to  Wayne  G.  Wallace,  Barbara ). 
Wallace,  and  )araes  B.  Mochoon 
October  17,  IWS.  for  the  surface  and 
mineral  interests  in  ^e  following 
deecribed  land  in  Dona  Ana  Couuity, 
New  Mexico,  pursuant  to  sectimi  206  of 
the  Act  of  October  21. 1908  (43  U.&a 
1716): 

New  Maxioo  Principal  Meridian 

T.  23  S..  R.  3  E.. 

Sec  28.  EV^.  E^WV^.  and  NWVU4W)4. 
Containing  ilOJOO  acres. 

A  second  patent  was  Isaoed  to  Wayne 
G.  Wallace  and  Bartiara ).  Wallace  on 
October  16, 1968.  after  the  payment  of 
an  equalization  fee  of  $128,000.00,  for 
the  surface  and  mineral  Interests  in  the 
following  deecribed  land  in  Dona  Ana 
County,  New  Mexico,  pursoant  te 
sectioo  206  of  the  Act  of  October  21, 
1978  (43  U.S.C  1716): 

New  Mndoo  Principal  MiriAaB 

T.  23  S..  R.  3  £.. 
Sec  28.  SWV«NW%  and  WV%SW14. 
Containing  121X00 1 


In  exchange  for  the  S20A)  acres  of 
land  described  above.  Wayne  C. 
Wallace  and  Barbsn ).  Wallace 
reconveyed  to  the  United  States  the 
surface  estate  in  7.26.96  acres,  in  Rio 
Arriba  County.  New  Mexico.  The 
reconveyed  land  is  described  in  the 
Notice  of  Realty  Action  pobiished  in  the 
Federal  Kagister  on  August  10. 1968, 53 
FR  31764. 

The  pttfpoee  of  die  exchange  was  to 
enable  BLM  to  consolidate  public  land 
on  Superior  and  Delgadito  Mesas  in  Rio 
Arriba  County,  enhradng  the 
opportunities  to  improve  wildlife,  range, 
recreation  and  cultural  management 
The  04000  acres  of  selected  land  are 
located  in  the  desiynated  di^Msal  area 


la  Dona  Ana  County.  The  exchange  was 
consistent  with  the  Bureau's  land  use 
plans  in  both  areas.  The  public  interest 
was  served  through  completion  of  this 
exchange. 

The  values  of  Federal  public  land  and 
the  non-Federal  land  in  the  exchange 
were  appraised  at  $e05.e00X)0  and 
$479,60(DL00.  re^>ectively.  An 
equalization  payment  of  $126.000XX)  was 
paid  to  the  United  States. 

At  9:00  aJD.  on  February  6, 1989.  die 
land  reconveyed  to  the  United  States 
shall  be  open  to  the  operation  of  die 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirraients  of  applicable  law.  AU 
applicadons  received  at  or  prior  to  9M 
a.m.  on  February  6. 1989,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

Dated:  January  8, 198a 
LMtyUWoodaid, 
State  IXrector. 
(PR  Doc  80-1442  Piled  1-23-80;  8:45  am) 


Natiorai  Pork  Sorvteo 

■nMn^nin  who  ana  scenic  mver 
Study!  MA  ond  CTj  Fonninsflon  Mvor 
smoy  ^omnmioei  ewonnB 

Notice  is  hereby  given  in  aocoidanoe 
with  the  Federal  Advisory  Committee 
Act  (Pidi.  L  92-463. 86  Stat  77a  5  U.S.C 
App.  1 10).  that  a  meeting  of  die 
Farmington  River  Study  Coamuttee  wiU 
be  held  Thursday.  February  a  1960. 

The  Committee  was  established 
pureuant  to  Pub.  L  90-59a  The  purpose 
of  die  Committee  is  to  consult  with  the 
Secretary  of  the  Interior  and  to  advise 
the  Secretary  in  conducting  the  study  of 
two  segments  of  die  Farmington  River. 

The  meeting  will  convene  at  7:30  pan. 
at  the  Baikhamsted  Qeraentary  School 
BaiUiaiasted,  Connecticut  for  the 
following  reasons: 

1.  Approval  of  minutes  of  12/15/66 
meeting. 

2.  Report  from  Budget  Working  Group. 

3.  Discussion  of  Resource  Assessment 

4.  Report  from  Water  Resources 
Subcommittee. 

5.  Report  from  River  Conservation 
Planning  Subcommittee. 

a  Opportunity  for  Public  Comment 

7.  Other  business. 

It  is  anticipated  that  about  100  people 
will  be  able  to  attend  the  session  in 
addition  to  the  Committee  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
or  file  written  statements.  Such  requests 


should  be  made  to  the  official  listed . 
below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Public  Affairs  Officer.  National  Psifc 
Service,  North  Atiantic  Region.  IS  State 
St,  Boston.  MA  02109  (617)  565-6887. 
Heraett  a  CaMss.  fr... 
Regional  Director. 

(FR  Doc  80-1486  Filed  1-23-80: 8:45  am) 
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isOQiiODon  or  rwitang 


Nominations  for  the  following 
properties  being  considered  for  listing  ia 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  14. 198&  Pureuant  to  i  6ai3  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127.  Washmgton.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  6,  lOOa 
CmlD.SlMdl. 
Chief  of  Registration.  National  Register. 

CALIFORNIA 

San  FraadsoD  County 

Federal  Reserve  Bank  of  San  Francisce,  488 
Sansome  St.  San  Frandscc  80000000 

COLORADO 

Arapahoe  CoMBty 

Delaney  Bam,  200  &  Chambers  Rd..  Aurora. 
80000010 

Montewia  County 

&w<Aem  M>te/.  101 S.  Fifth  SU  Dokires, 
80000018 

CONNECTICUT 

Hartford  Coaaly 

Southington  Public  Library,  230  Main  St. 

Southingtoa  80000O1S 
Woodruff.  CapL  Samuel,  Houae,  29  Old  Stale 

Rd.,  Southington.  00000014 


Wui^Wl'tS 


[County 

Haddam  Center  Historic  Diethct. 
niL  aloi«  Walkley  Rd.  aadCTlW 
Sayixook  Rd..  Haddam.  80000012 

New  Haven  County 

Shelly  House.  248  Boston  Roct  Rd,  Madlsoa. 
80000(n7 

DELAWARE 

NewCastteCoHrty 

Kingswood  Methodist  Episcopal  Church. 
Fourteenth  and  Claymoat  Sts,  WOnlaglaa. 


Vansant.  fohn  C  Home.  110 
Rd..  Newaric  vicinity.  80080007 
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Umhtahip  WLVSM.  Uw—    KahoboOi  CsimI 
Mtw—n  Shipcarpcntsr  and  MullMrry  Sta.. 


Buckin$ltam  School.  BHckinglMn  sad 
C— •fry  lUfa..  ■ychli^iBt.  MOOOOll 

KINTUXY 


KirtJoy  Houm  (Boom  Comiy  IMA),  M81 
StOBd  CrMk  Rd.  MlOTtbuit  vldnlty. 

MA88ACMUnm 


MnmI  MmmmI  MMohc  Oiflncl.  Roufbly 
bouadad  by  FotmI  9t  and  Mount  PUManl 
Ave..  BmIoo.  MOOOOM 

%VI8CON8IN 


Hoff  Dofortmoot  Sloim,  101-lM  Mala  8C 


Th«  foUowlag  property  waa 
MTonaoualy  Ualad  as  p«ndln|  on  tba  bat 
datad  January  10,  If 

KKNTiKanr 


65  Awl  Offko—Horrotkburg.  (Marctf 
County  MRA)  106  N.  Main  St  Harrodabun 
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NATKNIAL  ARCNIVCS  ANO  RECORDS 


r  National  Archivaa  and  Racorda 
Adminiatratkm.  Offlca  of  Racorda 
Adminiatration. 


:  Notica  of  availability  of 
propoacd  rvcorda  scheduloa:  raquaat  for 
commenla. 


r  Tha  National  Archivaa  and 
Racorda  Adminiatration  (NARA) 
publiahea  notice  at  laaat  once  monthly 
of  certain  Federal  agency  requeata  for 
racorda  dlapoaltkm  authority  (recorda 
achadtdaa).  Racorda  achadulea  identity 
recorda  of  tufTlcient  vahie  to  warrant 
praaervation  In  the  National  Archivaa  of 
Uia  United  Stalea.  Schedulea  alao 
authorixa  aaendea  after  a  apacified 
period  to  dlapoaa  of  racorda  lacking 
admlniatrative.  legal,  raaearch.  or  other 
value.  Notice  ia  publiahed  for  recorda 
■chedulea  that  (1)  propoae  the 
deatruction  of  racorda  not  prevloualy 
authorized  for  diapoaal.  or  (2)  reduce  the 
retention  period  for  recorda  already 
authoriiad  for  diapoaaL  NARA  Invitee 


pttbUc  ooamants  on  tttch  adiadalea.  aa 
raqolred  by  44  U.8.C  S309a(a). 

OATl:  Requeata  for  oopiea  muat  be 
received  in  writing  oo  or  before  March 
la  1910.  Onca  tha  appralaal  of  the 
raoorda  la  ooiBpieted.  NARA  will  aend  a 
copy  of  the  adiedula.  Hm  requeeler  wiU 
be  fiv«B  10  dayt  to  MbBit  oonaenta. 


:  Addreea  requeeta  for  alngle 
copiea  of  achedulea  Identified  in  dila 
notice  to  the  Recorda  Appralaal  and 
Dlaooaltioo  Divlaloo  (NOl).  Nattooal 
Ardilvee  and  Raoofda  Aibnlnlatration. 
Waahli^on.  DC  20408.  Requeeten  muat 
dta  the  control  number  aaaigned  to  each 
achedule  when  requeatlng  a  copy.  The 
control  number  appear*  In  parcntheaea 
Immadlalaly  after  the  name  of  the 
requeatlng  agency. 


ranv  MMMiATioic  Each 
yt  U3.  Government  agendea  create 
biUiona  of  recorda  on  paper,  fllm. 
magnetic  tape,  and  other  madia.  In  order 
to  control  thla  accumulation,  agency 
recorda  managera  prepare  recorda 
achedule*  apadfying  when  the  agency 
no  longer  needa  the  recorda  and  what 
happena  to  tha  recorda  after  thla  period. 
Some  achedulea  are  comprehenaive  and 
cover  all  the  recorda  of  an  agency  or  one 
of  ita  maior  aubdiviaion*.  TlMaa 
comprehenaive  achedule*  provide  for 
the  eventual  tranafer  to  the  National 
Archivaa  of  hlatorically  valuable  recorda 
and  authorixa  the  diapoaal  of  all  other 
racofda.  Moat  achedule*.  however,  cover 
racorda  of  only  one  office  or  program  or 
a  Urm  aeriea  of  record*,  and  many  are 
updatea  of  prevloualy  approved 
achedulea.  Such  achedule*  alao  may 
indude  records  that  are  deaignated  for 
permanent  retention. 

Deatruction  of  recorda  requlrea  the 
approval  of  the  Archlvlat  of  the  United 
Statea.  Thl*  approval  la  granted  after  a 
thorough  atudy  of  the  recorda  that  takea 
into  account  their  admlniatrative  uae  by 
the  agency  of  origin,  the  righta  and 
intereata  of  tha  Government  and  of 
private  peraooa  directly  affected  by  the 
Government'*  actlvitlea.  and  hiatorical 
or  other  value. 

Thia  public  notice  identifie*  the 
Federal  agendea  and  their  aubdiviaion* 
requeatlng  dlspoeitkm  authority, 
include*  the  control  number  aaaigned  to 
each  achedule.  and  briefly  deacribe*  the 
racorda  propoeed  for  diapoaal.  The 
recorda  achedule  containa  additional 
Information  about  the  recorda  and  their 
diapodtion.  Further  information  about 
the  dlepoeition  proceaa  wiU  be  fnmiahed 
to  each  raquaatw. 


1.  Department  of  die  Air  Force  (Nl- 
AFU-iO-S).  RouUm  Mipply  and 


Inventory  record*  for  Air  Force 
commlasarie*. 

2.  Department  of  die  Amy  (Nl-AU- 
m-A).  Routine  and  fadlltatlve  recorda  of 
die  US.  Army  Intelligenoe  and  Security 
Command  relating  to  physical  security 
equipment 

5.  Department  of  tfie  Army  (N1-33S- 
87-4).  Routine  and  fadlltatlve  recorda  of 
US.  Aimy  Stottooa.  ca.  1046-86  (recorda 
relating  to  significant  poUdea, 
procedurea,  and  operations  are 
permanent). 

4.  Central  Intelligence  Agency  (N1- 
26»-80-l).  The  CIA  schadula  ia 
classified  In  the  Interest  of  national 
security  pursuant  to  Executive  Order 
12368  and  is  further  exempt  from  public 
disclosure  pursuant  to  the  National 
Security  Ad  of  1047.  50  U3.C  403(dX3). 
and  die  CIA  Ad  of  1940.  60  U.S.C  403g. 

6.  Department  of  Commerce,  National 
Oceanic  and  Atmoepheric 
Admlnlstratioa  (Nl-370-80-2).  Medical 
examination  files  malntoined  for 
members  of  the  NOAA  Uniformed 
Corpe.  Significant  medical  information 
incorporated  into  an  individual's  offidal 
personnel  folder  (OFF)  ha*  been 
identified  for  permanent  retention. 

a  Farm  Credit  Adminiatration. 
Recorda  and  Projecta  Diviaion  (Nl-103- 
88-1).  Supervisory  Division 
admlniatrative  action  files  which  include 
general  correspondence,  cease  and 
desist  orders,  and  compliance  reports. 

7.  Federal  Emergency  Management 
Agency,  State  and  Local  Programs 
Support  Diredorate  (Nl-311-80-1). 
Summer  Shelter  Survey  Technldan 
Course  student  records. 

8.  National  Archives  and  Records 
Administration,  Office  of  the  National 
Archivaa.  Pacific  Southwest  Region  (N2- 
75-80-1  and  -2).  Accessioned  records  of 
the  Department  of  the  Interior,  Bureau  of 
Indian  Affairs.  Pima  and  Port  Apache 
Indian  Agendas.  Routine  financial  and 
administrative  correspondence,  1903-51. 

9.  Department  of  Health  and  Human 
Service*.  Public  Health  Service.  Alcohol 
Drug  Abuae  and  Mental  Health 
Adminiatration.  National  Institute  of 
Mental  Health  (NIMH)  (Nl-90-88-8). 
Forms.  mosUy  unanswered,  from  the 
1981  NIMH  survey  of  foundation  support 
for  mental  health. 

la  National  Security  Agency  (Nl-457- 
80-6).  This  NSA  schedule  is  classified  in 
the  interest  of  national  security  pursuant 
to  Executive  Order  12358  and  is  further 
exempt  from  public  disclosure  pursuant 
to  the  National  Security  Ad  of  1947.  50 
U.8.C  403(dN3).  end  Public  Uw  86-30. 

11.  Nuclear  Regulatory  Commission. 
Advisory  Committee  on  Nuclear  Waste 
(Nl-431-8ft-l).  Program  and  project 
recorda  of  the  committee,  induding 


copies  of  Waste  Management  Licensing 
Files. 

12.  President's  Commission  on 
American  Outdoors  (Nl -220-89-4). 
Administrative  and  facilitative  records 
of  the  commission. 

13.  Tennessee  Valley  Authority, 
Office  of  Corporate  Services,  Division  of 
Medical  Services  (N1-142-B&-5).  Report 
of  known  or  suspected  occupation- 
related  condition  or  disease  (TVA  Form 
2275). 

14.  Department  of  the  Treasury,  Office 
of  the  Secretary,  Office  of  Tax  Policy 
(Nl-66-68-2).  Legislative  history  files  for 
legislation  of  prime  interest  to  agencies 
other  than  Treasury. 

15.  United  States  Information  Agency 
(Nl-30e-88-6).  Records  concerning 
USIA  exhibits  in  foreign  countries. 

16.  United  States  Intormation  Agency 
(Nl-306-08-7).  Housekeeping  and 
routine  administrative  records  of  the 
Press  and  Publications  Service. 

17.  United  States  Information  Agency. 
Bureau  of  Educational  and  Cultural 
Affairs.  Office  of  the  Assodate  Director 
(Nl-306-8e-4).  Routine  facilitative 
records  and  chronological  files.  Policy 
materials  are  scheduled  for  permanent 
retention. 

18.  Veterans  Administration. 
Department  of  Veterans  Benefits  (Nl- 
15-89-2).  VA  Form  28-0521.  Application 
for  Certified  Rehabilitation  Counselor 
Maintenance. 

19.  Veterans  Administration.  Office  of 
Information  Management  and  Statistics 
(Nl-15-8e-3).  Typescript  ct^ie*  of 
Veterans  Administration  regulation* 
and  procedures  and  VA  Federal  Register 
publications.  (VA  regulations  in  printed 
form  are  already  schedtded  Ux 
permanent  retention.) 

Dated:  )anuary  IB.  1988. 

Dob  W.  WOaoii. 

Archivist  of  the  United  States. 

(FR  Doc  80-1546  Filed  1-23-80: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occiaranoa  Report;  Section 
200  Report  SulNnitted  to  the  Congreea 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-Ona  VoL  11.  No.  2). 

Under  the  Enei^gy  Reorganization  Ad 


of  1974.  which  created  the  NRC.  an 
abnormal  occurrence  is  denned  as  "an 
unscheduled  incident  or  event  which  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  Tlie  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  FR 
10950)  on  February  24. 1977.  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protedion 
against  radioactive  properties  of  source, 
sptecial  nuclear,  and  by-product  material 
are  abnormal  occurrences. 

The  report  to  Congress  is  for  the 
second  calendar  quarter  of  19e&  The 
report  identifies  the  occurrences  or 
events  that  the  Commission  determined 
to  be  significant  and  reportable:  the 
remedial  actions  that  were  undertaken 
are  also  described.  For  the  reporting 
period,  there  were  no  abnormal 
occurrences  at  nudear  power  plants 
licensed  to  operate.  There  were  two 
abnormal  occurrence*  under  other  NRC- 
issued  licenses:  a  significant  breakdown 
in  management  and  procedural  controls 
at  a  medical  facility  and  a  medical 
diagnostic  misadministration. 

There  was  one  abnormal  occurrence 
reported  by  an  Agreement  Stote  (Texas) 
involving  radioactive  material  released 
during  a  transportation  accident 

A  copy  of  the  report  is  available  for 
pubUc  inspection  and/or  copying  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.,  (Lower  Level).  Washington 
DC  20555,  or  at  any  of  the  nuclear  power 
plant  Local  Public  Document  Rooms 
throughout  the  country. 

C<H)ies  of  NUREG/0000.  VoL  11.  No.  2 
(or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082.  Washington.  DC  20013-7082. 
A  year's  subscription  to  the  NUREG/ 
0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purdiased  fivm  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield.  VA  22161. 

Dated  at  Rockville.  MD  this  17th  day  of 
January  1960. 

For  the  Nuclear  Regulatoiy  Commission. 

Samuel  |.  Cfain^ 

Secretary  of  the  Commission. 

|FR  Doc  89-1500  Filed  1-23-60:  a-45  am| 
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Northeaat  Nudear  Energy  Co.; 
Consideration  oflaauance  of 
Amendment  to  FadHty  Operating 
Ucenae  and  Proposed  No  Significant 
Hazards  Consideratton  Determination 
and  Opportunity  for  Hearing 

iOocfcetito.  50-336] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
65,  issued  to  Northeast  Nuclear  Eneigy 
Company  (the  licensee),  for  operation  of 
the  Millstone  Nudear  Power  Station. 
Unit  2.  located  in  New  London  County, 
Connecticut. 

The  proposed  amendment  would 
allow  operation  of  Millstone  Unit  2  for 
Cycle  10.  The  changes  to  the  Technical 
Specifications  (TS)  are  required  to 
reflect  a  revised  safety  analysis  that 
indudes  the  use  of  fuel  designed  and 
fabricated  by  Advanced  Nuclear  Fuels 
Corporation  (ANF).  Fuel  designed  and 
fabricated  by  ANF  has  not  been 
previously  utilized  for  Millstone  Unit  2. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Ad  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operaticm  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequence*  of  an  acddent  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  acddent  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
mai^gin  of  safety. 

As  part  of  the  licensee's  submittal 
dated  November  15, 1988.  the  licensee/ 
(or  NNECO)  has  addressed  the  various 
technical  issues  related  to  the  "No 
^gnificant  Hazards  Consideration" 
criteria  of  10  CFR  50.92.  The  licensee  has 
stated  that  the  proposed  changes  to  the 
TS  would  not 

1.  Involve  a  signiflcani  increase  in  the 
proltability  or  consequences  of  an  acxident 
previously  analyzed. 

ANF  reviewed  all  SRP  Chapter  IS 
accidents  and  transients  to  detennine  wfaicfa 
events  need  to  be  reanalyzed  for  Cycle  la 
assuming  a  mixed  core  or  a  core  containing 
only  ANF  fuel  As  a  result  ANF  reanalyzed 
all  of  the  nonradioiogical  events  currently  in 
Chapter  14  of  the  Millstone  Unit  No.  2  FSAR. 
On  the  basis  of  this  review.  NNECO 
concludes  that  there  is  no  significant  increase 


r<dw«l  Rftolw  /  VoL  »«.  Ng  14  /  Tuwday.  fMMMify  24.  19Mi  /  Woac— 


Federal  Regtoter  /  Vol.  54.  No.  14  /  Tuesday.  January  24.  1989  /  Notices 


3547 


In  dw  prabaMUly  «r  WMM^MMM  •!  My  of 

With  ma<c<  to  cdcalalMl  cow— qiwnMi. 
ANF  ipKincatty  rMMhrHd  tiw  impoet  of  Hm 

•V^BW  on  fOIVVMN  key  pSfBBWWfB  •••OClBWO 

wtlkllM  piaal  rHpMM  !•  iM  ovonl  (lA. 
■■— iHiiit*  ol  oaaM^Maow  wo  aol 
roatrictad  lo  doao  omoommbIs).  TW 
paramciert  analyiod  oil  roiolo  lo  Ao 
boundary  porfcriMOOt  ^n*^  <^  ooddoot.  In 
•U  coaoa.  (Im  vohno  of  IIm  raWvont 
poramotora  raautai  balow  appUcabio 
aoooptnnoo  crttaria  and  thor*  art  bo  tanpocta 
on  llw  pnMacttva  boondartoa.  NNBCO 
thafofara  conclwdaa  iImI  iIm  prapoaad 
■■lanrtiaBt  doao  aot  iinrohro  a  algntflconl 
kncioaao  la  conmoancn  of  any  ovoat 
pra»ioiialy  analyod 

apoclftcally.  both  lano-  and  MMtt-braok 
LOCA  aafoty  anolyaoo  war*  poribnnod  lo 
•upporl  Ikt  pcopoeed  ainamhaaiit  Tha  raaolta 
of  dM  iMfo-brooli  BCCS  analyaia  indtcalod 
that  tho  Hnytiiv  braak  aiaa  la  liM  (U  Idooblo 
andad  ooM  li«  liriUoMaa  (DnXC)l  brMk. 
Tho  mmximmm  pook  dad  iHiiponlMO  (PCT) 
ht  tW  WCLG.  lacladh^  i  iiaititoiMw  ol 
aad^il-cyda  ooooldowa.  lo  tlTTF.  TUo  PCT 
vahM  raaMtea  aridda  tho  BOCS  acseptaaoo 
crttaria  olio CFIt  sa  Appaodb  K. 

Tha  MMll-brook  IjOCA  anolysia  Indtcatod 
tha  bnlttng  braoli  itea,  wtth  •yauaatric  ataan 
paaofolof  taao  paif^n^  to  tao  1.flV  bfoolL 

miT  wttk  0  MPdaHB  local  cliiliMin 
oxldotioa  of  4.17*.  Tho  laoaha  for 

tho  bailtii«  bnak  tteo  oio  aiaiilar  lottM 

,  with  dM 

PCT  ho*«  alWNly  k^Nr  for  I 


KKCS 


colodottoa  of  dM 


chatactariittGS  rMoltlBt  b«Mn  thia  aoddoot 
Spocillcally,  hid  raapoaai  waa  ovolaolod 
atataiat  had  failora  criloria  for  foor  aconofioa. 
aaaamli^  bodi  avaiUbihty  of  ofT-aHo  | 
aao  loaa  of  off-aMa  powar.  laa  hot  i 
power  (HZP)  aoonarlo  widi  looo  of  off-aNo 
power  woo  dotoiadaod  to  bo  dM  I 
In  Ihia  analyaia  froaa  aa  hONBR  atoadpoiaL 
In  no  tcanaiio  avalualad.  howaoar.  dooa  fod 
fallura  occur  at  a  roault  of  poaotratioa  of  tho 
MDNBR  Mfety  Itmlt.  An  HZP  tconorio  with 
ofT-aita  powor  avallabia  waa  datamiood  to 
bo  tha  moat  Hmlting  In  tho  analyaia  from  tho 
•laitdpoint  of  oanlaHlna  mdt.  Howaoar.  again 
this  caaa  dooa  no*  faptaaant  a  aifniflconl 
iacraaaa  In  rnnaaqinaoco  aa  tkora  loaMlac 
■argm  to  tha  fod  caalarliaa  owh  MaH 
Imaximum  U<CR|. 

Finally,  a  non-LXXlA  Iranaiani  avani 
analyaia  waa  alao  parfoinwd  in  aupporl  of 
MItlalofic  Unit  No  2  oparation  with  ANF 
raload  fuel,  and  a  diapoaitioo  of  avonta  for 
Cyda  10  provtdod  in  Um  SAFETY 
ASSeSSMENT.  All  anticipotod  oporational 
occvrrenoaa  woro  ahown  to  r««ult  tn  no 
aigniflcant  incrooaa  In  either  DNB.  foal 
contonina  noit,  dapoaitad  antholpy,  or 
mdiolagical  conaaquoncoo.  Um  poatnlated 
accldanta  were  ■lac  thown  to  in««l  all 
appropriala  accaplaitca  crilaria.  With  roapecl 
to  tiio  rod  oonloftina  malt,  dapoaitod  anthalpy 


and  radioloetod  GoaaoqMoaooo.  tha  rod 
a|actk»  aad  rod  widMkawd  turn  Mtbcridcal 

daa  to  tho  lacrooao  la  rod  worth  idotod  lo  dio 
Incroaao  la  laoldowa  awtdn  aad  alao  doo  to 
dw  lacrooao  to  dw  oBowaMo  radial  pookli« 
factor.  Iluwa»ai. ....  Ihoi 
not  atgnificanl  in  dMt  dwy  do  ad  i 
tha  aooaplanca  critaria  for  doftodtod 
aathalpy,  hd  oaatoriiaa  bmIu  or  off-dto 
doooo  duo  to  fed  faihira.  Wldi  raapoct  to 
DfA  dw  laeraim  ora  ao(  dyiiflcant  In  tfMt 
dioy  do  ad  vtolato  dto  «^  acooptenoo 
critorto.  hi  totaL  dtoroforo.  NNBCX)  ooadadoa 
that  tho  piopoaad  rhan^a  dooa  not  invoivo  o 
significant  Incroaao  la  oaoooqaonceo  of  any 
aocidont  provioualy  anatyaad. 

WIdi  raapoct  to  probabihty  of  Ml  aoddont 
provtoady  aadyiod.  tharo  lo  ao  chanfa  to  tho 
probability  of  oocanonco  of  aay  daoiga  baais 
acddont  Fiwthar,  thoro  an  ao  chaaipo  or 
rairarv  awtdoa  aooodatod  with  tho  proooood 
aiBMHhaoat  diot  will  tocraaaa  dw  probability 
of  OB  aoddant  to  dw  potat  whoro  N  ahoald  bo 


Tkofofora.  to  Ihto  I 

haaaid  coBaldarottna  ia  involvod. 

L  Ooato  dw  poodbillty  of  a  now  or 
diftaraot  Uad  of  ocddant  fron  any 
prwtoaaly  aaalyaod. 

Aa  a  rooah  of  dw  prapoood  oao  of  ANF  hd 
oad  tho  propoood  mooflwaaft.  dtoro  wHI  bo 
no  chaago  to  ptaat  roopoaaa.  Tha  plaal  will 
raapond  for  aU  ovoato  to  a  aaaMT  daOlar  to 
Ihd  pravtouoly  aaalyaod. .  .  .I^only 
ItodtoiiiiiiUiliof 

Ito 


wilhdwi 

I  a  BOW  uaaaalyiad  aoddaat 

hi  addtUoa.  dwra  ia  no  choaga  to  dw 
prohaMMty  of  oocotroBoo  of  aay  dodgn 
aoddoat.  Hhm  aia  alw  aa  chngao  or  BOW 
CaUwai 

diot  will  incraoao  dw  probabtllty  of  oa 
acddanl  or  tronaiont  lo  tha  point  whor*  it 
■hoold  bo  ooMkiarad  to  bo  wtdda  dw  doaign 
,  NNBCO  ooadudoo  that  dw 
I  do  ad  croato  any  iww  or 
difforoat  kind  of  ocddoat  froai  dwoo 
provtoady  analyaod. 

S.  bnrohro  a  dgaiflcant  rodocttoa  to  any 
nwrgte  of  aafaty. 

Aa  dtocaaood  obovo.  tho  aocideni 
roanaljrda  porforawd  to  wfftMTTi  tho  propooad 
chai^a  Inctodad  all  aoaradtologicd  avoats 
oirrantiy  In  Chapter  14  of  the  Millttone  Unit  2 
P8AR.  Tha  analyaia  apadflcally  focoaed  on 
tho  iatpoct  of  thooo  ocddanta  and  tranaionta 
on  key  parametara  ralalod  to  protective 
boundary  porforaMnoo.  On  tha  boaia  of  thia 
roviow.  NNECO  ia  able  to  conclude  that  the 
propooad  aawadnwnt  doea  not  invdvo  a 
significant  raductioa  in  any  margin  of  safdy. 

Spodfically.  aa  diacuaood  abovo.  tho 
propoaod  chaagoa  do  iavolvo  soaw 
nonaigniflcant  change*  in  consoquencea.  Thia 
la  raflactad  In  the  charge  in  aoaw  poraiaatois 
ralallve  to  Tachnicd  Spocificatioa  boaos. 
However,  thoao  change*  are  laigaly  due  to  (a) 
methodology  difforonce*  betwoon  tho 
acudeni  analyaea  perfomed  by  tho  previous 
vendor.  WastinghcMaa.  and  that  of  tho  new 


,  ANP:  (b)  riiiOgBt  to  or  deletion  of  en 
LOO  or  LSSa.  reeddag  to  a  ootresponding 
choice  to  Tachated  Spodftcatton  bases:  and 
(c)  ailaor  dafiftcadona.  Howrvar.  to  all  cases 
wrhere  there  an  Incieases  to  the  limiting 
value  of  a  parameter,  the  value  remaina 
below  the  applicable  safety  limit  and 
therefore  doe*  not  affect  the  ability  of  the 
booftdary  to  perform  It*  function. 

The  changes  In  boundary  parameters, 
diacuaaed  abovo.  nwy  be  auaunarised  es 
follows: 

•  The  Uaiiliag  large  break  LOCA  resohed 
toaPCTdnes  *F.  The  PCT  for  a  12  'F 
redactton  to  priawry  coolant  temperature 
laaultodtaaPCTofaTS  *F.  These  vahws  do 
Bd  tovolve  a  sipiificant  reduction  to  margin 
for  any  acceptance  criterioa. 

•  The  hautiiv  aawll  break  LOQA  resdied 
toe  PCT  of  mi  T.  widi  symmetric  steam 
generator  lube  plugging.  The  PCT  with 
asynunetric  phiggiog  was  sHgbUy  tower. 

)  valaes  do  Bd  invdve  a  reduction  to 


any  aooeptaace  Uadt. 

•  Pod  reepowee  was  evalaatod  for  Iho 
steam  boo  braak  evaats.  to  ao  sccnarto 
evatoatod  was  fad  folkae  cakaUtod  to  occur 
as  a  raoall  of  exooadta«  the  hIDNBR 
aooaptrnKO  Itadt  or  dw  aaxhama  LHCIL 

•  The  rod  etecttoa  and  rod  withdrawd 
from  subcridcal  acddeats  raoull  to  iacraases 
to  relevant  peremsters  dae  to  the  prapoeed 
increase  to  rod  worth  aad  the  iacroase  to  the 
allowable  rmbd  psskh^lsctor.  However,  aa 

itoaaredadtoato 

ido 
rcfitortafer 


rmeh.or 
for  ofT-sMe  doses  dae  to  fad  fdtoia. 

•  AoddantswidiDNBcrilertamayahow 
consoqneaoe  tocrease  due  to  the  need  to  rely 
on  stottslfcd  awdiodologie*.  However,  tftere 
is  BO  rodudtoB  to  dw  margto  of  safety 
bnraeoe  the  9B/W  aooeptaace  criterto  is  met 
todlcaaaa. 

to  somawry.  the  propoaod  aawndment  does 
not  involve  aay  siyiifirant  reduction  in  a 
margin  of  safety  and,  therdore,  doea  not 
tovdve  a  aigniflcant  haiard  consideration. 

The  NRC  stafr  has  reviewed  and 
concura  in  the  licensees  "No  SignificanI 
Hazard  Consideration"  findings; 
therefore,  based  on  the  sbove 
considerations,  the  Commission  has 
made  a  proposed  detenninatioo  that  the 
amendment  request  involves  no 
significant  haxards  oonsiderations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  SO  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  Hnal 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
tmless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 


Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Fetknal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  niillips 
Building.  7920  Norfolk  Avenue. 
Bethesda.  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington,  E)C.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  are  discussed  below. 

By  February  23. 1989.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  nUe  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  llie  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  lo  fffteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  flrst  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  tmder  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opporttmity  to 
participate  fully  in  the  conduct  of  die 
bearing,  including  the  opporttmity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
si^iificant  hazards  considerations,  die 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

If  a  final  determination  is  that  the 
amendment  involves  significant  hazards 
considerations,  any  hearing  held  would 
take  place  before  the  isstiance  of  any 
amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  shotild  drcimutances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  restdt  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  die  amendment  involves  no 
significant  hazards  considerations.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
ShoiUd  the  Commission  take  this  action, 
it  will  pubUsh  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi«quenUy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Sti«et  NW..  Washington.  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptiy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stole  (petitioner's  name  and 
telephone  nimiber).  (date  petition  was 
mailed),  (plant  name),  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  Gerald  Garfield.  Esquire. 
Day,  Berry  and  Howard,  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  November  15. 1988. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dociiment 
Room,  the  Gehnan  Building.  2120  L 
Street  NW..  Washington.  DC  and  at  Uie 
Waterford  Public  Libraiy.  49  Rope  Feny 
Road.  Waterford,  Connecticut  06385. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  lanuary  1900. 

For  the  Nuclear  Regulatory  CoounisKion. 

David  H.  loffe, 

Profecl  Manager.  Protect  Directorate  1-4. 
Division  of  Reactor  Proiects—I/ II.  Office  of 
Nuclear  Reactor  Regulation. 
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OmCC  OF  MANAOfMOrr  AMD 


:  Office  of  Federal  Procurement 
Policy  (OPPP)  Snail  Busineaa 
AdminiatraNoa  (SBA). 


Inlerim  policy  diracthr* 


In  the  FedanI  ■■iliUi  of 
December  29. 1988,  (53  FR  52880)  OPPP 
and  SBA  pubUabed  an  interim  policy 
directive  InpknnenUng  Title  VD  of  the 
"Buaineae  Opportunity  Development 
Reform  Act  of  1988~.  which  eatabtiahea 
th«  Small  Bualnesa  Competitiveneaa 
Demonatratlon  Program.  In  aeveral 
placea  In  the  document,  errora  were 
made.  Thia  conecta  tboae  errora. 


Karen  Maria.  Deputy  Aaaodale 
Administrator.  (202)  386-3300;  or 
WiUUm  Colemaa  Deputy  Aaaodate 
Adainistratar.  (»S)  aiS-MOl. 

1.  Ob  psfi  saaa  in  tb*  flnt  ( 

in  the  paragraph  entitled  t 

the  fifth  line,  delete  "Director"  and 

inaert  "Adniniatrator". 

2.  On  page  52880,  in  the  third  coluauu 
in  the  third  line,  delete  "calagoriea"  and 
inaert  "groupa". 

3.  On  page  83888,  In  the  firat  oohumi. 
delete  "4.  The  Depertment  of  Heahh  and 
Human  Senrloaa.*'  the  aecond  time  It 
appears. 

4.  On  page  52803.  in  the  third  «^^pt 
in  the  third  peragraph  ("IV  A.  S.*!.  ta  the 
fifth  line,  after  "aa".  and  before  "goale" 
inaert  the  following:  "spectfled  in 
paraywph  IV  &  Any  neceaeary 
modifkationa  to  agency  aolicitation 
practlcee  for  the  purpoae  of  achieving 
the  agency's  40  peroenr. 

5  On  page  52804.  in  the  Arst  oohaai, 
delete  linea  19-25.  beginning  with  Iha 
beading  -n.  Refuee  and  Related 
Systems"  and  ending  with 
SICs  421 2'. 


DupuiyAdtumMtratoramdActuii 
AdmiiuMtrotof.  Officm  ofFitdmrat  Pnaummtml 
Policy 


Pursuant  to  ■M:tioa  19(bNl)  of  the 
Secaritiea  Bxchai^  Act  of  1994,  IS 
U.S.C  78^bM1)  ("Act"),  notice  ia  hereby 
given  that  oo  |anuaiy  IZ 198S,  the 
National  Association  of  Securitiea 
Dealer*,  Inc.  ("NASD")  Rlad  with  the 
Securitiea  and  Exchaoge  Conmiaaioo 
("Coauniaaioo")  the  Ptoooeed  rule 
changa  aa  daacribed  in  Itema  L  0.  and  III 
below,  which  Itema  have  been  prepared 
by  the  NASD.  The  NASD  has  designated 
this  propoaal  aa  one  establiahing  or 
changing  a  fee  under  section 
l9(b)(3)(A)(ii)  of  the  Act  which  renders 
the  fee  effactive  upon  the  Coouniaaion's 
receipt  of  thia  filii^  The  CooimiaaJon  ia 
publiahing  this  notice  to  solicit 
comments  on  the  propoeed  rule  change 
from  interested  persons. 

LSetf- 


ine  propoeed  rale  change  to  section 
2(h)  of  Schedule  A  to  the  NASD's  By- 
LawB  raiaaa  the  membership  application 
fee  fron  SBOO  to  t1.500i 

n. 


oCAad 


Far.1W 
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Mtemi 


hi  ita  fibag  with  die  Comaiiaaion.  die 
NASD  indadad  atateasanta  conoarning 
the  purpoee  of  and  basis  for  the 
propoeed  rule  change  and  discussed  any 
comments  it  reoeivcid  on  the  propoeed 
rule  change.  The  text  of  these 
stataaients  may  be  eiamtnad  at  the 
placea  apadfled  in  Ham  IV  below.  The 
NASD  has  prepvad  «nunaria*,  aat 
forth  in  sectiona  (A).  (B).  and  (C)  below, 
of  the  moet  significant  aspects  of  such 
•tatementa. 

A.  S»/f-Hegufatory  OrganixaUoa't 
Slatunent  of  the  Purpote  of.  and 
Statutory  Bomu  for.  th*  Proposed  Ruh 
Chatfge 

The  propoaad  rule  change  to  aoction 
2(h)  of  Schedule  A  to  die  NASD's  By- 
Lawa  raisea  the  memberahip  application 
fee  from  8800  to  Sl.SOa  The  fee  haa  not 
been  ciianged  since  it  was  set  at  8800  in 
1974.  and  has  been  raised  at  this  time  to 
help  defray  the  increaaed  administrative 
coata  of  processing  membership 
applicationa. 


The  propoaad  rule  change  ia 
conaialent  wHh  the  proviaiona  of  aection 
iaA(bNS)  of  the  Act  which  requires  that 
the  nilaa  of  dM  NASD  provide  for  the 
equitable  allocation  of  reaaonable  duea. 
fees,  and  other  chargea  among  member* 
and  isauer*  and  other  paraons  using  any 
fadUty  orvyatam  te  NASD  oparatea  or 
controla. 

A  Self-Reguhtory  OrgonixoUon'$ 
Statement  on  Burden  on  Competition 

Hm  NASD  bdievc*  that  thia  rale 
changa  doaa  not  impoae  any  burden  on 
oonpetttion  not  neceaeary  c 
appropriate  in  furlheranoe  of  the 
iofdteAct 


C.  Self-Reguhtory  Organization'$ 
Statement  on  Comments  on  the 
PropoeedRule  Change  Received  from 
Memben,  Participants,  or  Others 

neither  sobdted  nor 


received. 


The  foregoing  rale  diange  haa  become 
effective  puraaant  to  section 
19(b)(3MA)(ii)  of  the  Act  and 
Bubpanigraph  (e)  of  Rule  l9b-4 
thereunder  in  thet  it  affects  assessments 
and  feea  impoaed  by  die  NASD. 

At  any  time  within  80  days  of  the 
filing  of  aach  propoaad  rale  change,  the 
Cotnniaaion  may  aonunarily  abrogate 
audi  rale  change  if  it  appears  to  the 
Commiaaion  tlMt  each  action  ia 
neceaeary  or  appropriate  in  the  public 
interest  for  the  protedion  of  investors, 
or  otherwise  In  rartherance  of  the 
lof  the  Act 


IV.  Soidattan  af 

Intereated  peraona  are  invited  to 
submit  written  data,  viewa.  and 
arguments  coaoHsiai  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copiee  thereof  with  the 
Secretary.  Securitiea  and  Exchange 
Conwiaaion.  450  Fifth  Street  NW.. 
Waahington.  DC  20640.  Copiea  of  the 
submiaaiona.  all  anbaequent 
amendmenta.  all  written  statementa 
with  respect  to  the  propoeed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  propoeed  rale  change  between  the 
Commiaaion  and  any  person,  other  than 
thoae  Uiat  may  be  widiheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Coramissioo's  PubUc  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inepection  and  copying  at 
the  prindpal  office  of  Uie  NASD.  All 


lidiflniMfik 
numhat  iB  the  captiaai  akm*  I 
he  aubapdtlad  by  I^h*a«y  M. 

Pot  Ih^CanmiuhM.  by  the 
of  liaihar  Regiilalian.  pawl  l» 
delegated  authority.  17  CFS 
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I  fif^mtMair  erike 
J9mA€tSaelic 


from  all  proviaiona  of  the  m»  Act 


*:> 


TtmM^ 


ownerahip  faiterests  in  the  1 

Filing  I 
on( 
November  1^: 

rt.1 


I  ia  aedaMd.  Aiqr  saqoaat  naat  be 
received  by  the  SBC  hy  Seas  pk■^.  on 
February  8i  MIL  ■anneal  a  haafing  in 
writia^  gMat  the  natan  af  yoae 
interest  the  reaaan  ioB  the  nqaaat  and 
the  ts*ueaye»ennteaL  Serve  the 
AppUeaat  wtfk  the  raqaeat  either 
pefaoaally  ar  by  maik  and  alao  send  it  to 
the  Secretary  of  the  SEC  aha*  widi 
proof  of  aervice  by  aflMasit  or;  iior 
lawyers,  by  cjeilMkaifc.  Baqaeat 
notification  of  die  date  erf  a  heara^  by 
WBttag  to  dK  Seadaty  af  die  SBC 

i4dd!nesae*:  Secxelaiy.  SEC«i»5A 
Street  NW.»  Warf^hm  DC 88648. 
Applicant  2508  Lalia  Qaok  Road. 
Riverwooda^  IHinai*8Q8UL 

For  Further  lafatmatiosk  Caatmct 
laraaiy  N.  RubrnstiiB.  Staff  Altorney,  at 
(282)  272-2847.  or  StaphaiittM.  Monacal 
Branch  CUai  at  (W2)  272-8890  (QfBaa 


Division 


MSgttlalfaBt 


jiaa 
apphcaliaa^lhe 
availaUafavalaa 


ortfce 


SBC^ 

contaatadal 
(301) 


hiperaanarlbe 
wh»ca»be 
pnMarjrmnd 


Applcanfa 


i»awUiy-<MMdi 
aabaidiaryef 


andia 

not  empoamaad  t*  engage  ia  n^ 
busineaa  arrnaiiJMal  adivitiea 
unrelated  to  such  poipase.  The 
requested  relief  is  aoi^t  to  permit  the 


indebtedneaa  ("Bonds'!  hi  i 
series  ("Seriaa''^ 

2.  The  Bondi  wflTbe  collateralized 
primarMy  by  martgage  pee^thtwmjli 
cotifieatea  rMtortgagr  Oertifieates^ 
conaia«ngafaitfcar/^encyCtattficate* 
or  noB-AgeBBy  ^%nUca(ee(togetnni 
"Mortgage  GbOateftf^  "Agency 
Certified" me  defined  as  tt>fiiBy- 
■M^Batf  paa^mraagp  niuitgagp-backed 
certificatae  gaanmteedby  the 

fliT— iTnMmt-  BlatfaMiMr  1  Sn  ■  i  ■  i 
^'vwi^B^mn  ivuuunax  IvilAlgHge 

Aa8odatia»rt3ilMA  Cartffiatea")^  (2) 
nuvlgage  parlkipatfiaB  certiABates 
laaaao  by  me  federal  tteme  ^-i**t 
Ktar^age  Gerperaliett  rFMJMC 
Cotificatea").  and  C3>gnaranteed 
mortgage  paa^4roB9^  aacorities  iaaued 
by  me  Ivderax  National  Muilgage 
Aaaedetkm  fTNMA  Certificatea"). 
"Wea  Agency  raitffi)  alee**  art  defined 
as  paee-mroagh  oertncatea  and 
pnnidpatiBR  cerdncates  wfaidi  are 
neither  isaned  nor  guaranteed  by  an 
agency  or  fatstranentalfty  of  the  Uxnted 
otafes  and  wnch  evidence  the  entire 
BBCBviflea  iBferear  in  pools  or  moi^s&ge 
loans  seeuf  ad  by  sfai^  family  (one-to- 
iaar  anil)  leaidtaee*.  Aff  or  a  portion  of 
the  Agency  CMfficates  securing  a 
Senee  ef  Bands  auy  be  hadwd  by 
mertgage  Bsana  that  previde  far 
payawals  dkring  the  farftfal  partfen  of 
their  teem  that  aw  leas  than  the  aetaaf 
amount  of  ptindpal  aad  failereat  payable 
thereon  en  a  levri  disbt  serviee  hasie 
("GPM  CAOIA  CenfficatBs");  h»  adcfitioB 
to  the  I  til  ^|im  CoOateral  dhccdy 
securing  tke  Bonda.  a  Ssfie*  nay  have 
additional  collMnal  wMdk^  may  hidode 
cerUia  coUadieB  acoaanto  and  reeerve 
funds  ae  specified  i»  the  related 
Indenture. 


3.  Each  Series  of  Bonda  wiB  be  iaaaed 
under  the  terma  of  a  separate  IVust 
Indenture  fihe  "hdentnre")  between  the 
Company,  if  the  Bonds  are  issued 
directlyby  theCbrapany.  ore  bank, 
huat  eempany  or  other  fiduciary  acting 
on  bdnlf  of  an  baaer  Thist  (the  "Owner 
Trasteeni  and  Ae  bdenture  Thwtee 
(the  "haleatuw  Thntee").  The 

hdentare*  wifi  be  qoalSed  under  the 
xHmt  hwiiHtui  e  Art  of  inao  wiilg«f  ^n 

appropiiate  exemptkm  is  available. 

4.  hi  the  case  of  each  Seriea  of  Bowk: 
fa)  The  Company  or  the  Owner  Trustee 
(with  resped  to  an  Issuer  Thist)  win 
hold  na  sobetantfat  aasets  other  than 
Mbrtgage  CoDliteral  and  caah;  (b)  the 
Bonds  wiB  be  aacored  by  Martga«r 
Coftateral  or  caah  having  a  collateral 
vahw  determined  under  the  bidentuie^ 

each  payment  (fafe  for  audi  Bonds, 
equal  to  or  greater  than  the  ontslandiiif 
prindpahbatence  of  the  Bonda:  (c) 
dlalributfuus  of  principal  and  hiterest 
received  on  the  Mortgage  Cbttateral 
securing  the  Bonds  and  any  applicable 
reserve  fundi,  phis  reinveatmeat  income 
thereon,  w9f  be  suffkieul  to  pey  all 
interest  on  theBdndb  and  to  retire  each 
class  of  Bonds  by  it*  stated  maturity; 
and  fd)  the  Martgige  CoBatetal  wiU  be 
aaaipied  to  the  faidentare  Thistee  and 
wfflbe  anbiect  to  die  Ben  of  the  rdated 
uMKntare. 

5b  WUhont  the  consent  of  the  holder  of 
each  ontatandbig  Bond  affected  thereby; 
no  party  may  (sf  dbaage  the  sUtad 
maturity  of  theprhw^aloCer  any 
installment  of  bitereat  on.  any  Bond  or 
reduce  the  prindpal  amount  theraoC  dhe 
interest  rate  apedfled  dieraon.  the 
redemptiaa  price  arith  raqiad  thereto  or 
the  earliest  date  on  whidi  sndi  Bonda 
may  be  redeemed  at  die  optian  of  the 
Company  or  the  Owner  Thiatee  (with 
respect  to  an  Esaaer  TVust),  or  change 
any  place  of  payment  where,  or  the  coin 
orcnnency  in  which,  such  Bond  or  any 
interest  thereon  ia  payable,  or  faapair  die 
right  to  institute  suit  Ibr  the  enforoement 
of  certain  proviaions  of  the  hidentaia 
regaidliypayiaeut  (b)  reduce  the 
percentage  of  die  aggregate  amoiHit  of 
the  outstandfag  bonda  ef  audi  Seiiea.. 
the  eoBsent  of  the  holders  of  which  ia 
required  far  any  aach  change,  or  the 
consent  of  Ihr  holdei*  of  udUch  ia 
required  for  any  waiver  of  coB^iliaace 
with  certain  piuviaioii*  dl  the  indenture 
or  of  certain  defaults  thereunder  ^mt 
their  conaeqoencea  as  {Hovided  far  in 
the  Indenture,  (c^modify  die  provisions 
of  the  hdenture  specifying  the 
drEumstanoes  under  udiich  the 
provisions  of  the  hidenture  may  not  be 
changed  without  the  conaent  of  eadi 
outstanding  Bondholder  afiieded 


/  Vol.  54.  No.  14  /  Tuesday.  |anuary  24.  1969  /  Noticet 


Iheraby.  or  Um  proviakMM  of  Um 
IndMiltirt  with  rMpoct  lo  cortalo 
rantcdiM  avallabU  In  th«  tvenl  of 
default,  axcapt  to  Incraaaa  any 
parcanlaa*  spadflad  therein  or  to 
provide  thai  certain  other  provlaiona  of 
the  Indenture  cannot  be  modified  or 
waived  without  the  consent  of  the 
holder  of  each  outstandlna  Bond 
affected  thereby,  (d)  modify  or  alter  the 
provisions  of  the  Indenture  regarding  the 
votii^  of  Bonds  held  by  the  Company  or 
the  Owner  Tnutee.  if  any.  the  manager 
of  the  Bonds,  any  owner  of  the  Company 
or  an  affUiata  of  any  such  party,  (e) 
permit  the  creation  of  any  lien  rankina 
prior  ta  or  on  a  parity  with,  the  lien  of 
the  Indenture  with  respect  to  any  part  of 
Iha  property  subioct  to  the  lien  under  the 
Indenture,  or  terminate  the  lien  of  the 
Indenture  on  any  property  at  any  time 
sub|ect  thereto  or  deprive  the  holder  of 
any  Bond  of  the  security  afforded  by  the 
lien  of  the  Indenture,  or  (f)  modify  anv  of 
the  provisions  of  the  Indenture  in  such 
manner  as  to  affect  the  calculation  of 
the  debt  service  requirement  for  any 
Bond  or  the  rtahls  of  the  Bondholders  to 
the  benefits  of  any  provisions  for  the 
mandatory  rademntion  of  Bonds  of  such 
Series  contained  therein. 

e.  Subject  to  the  conditions  cooUined 
in  the  application,  the  Company  oiay 
sell  or  assign  its  beneficial  interests  (the 
"Beneficial  Interests")  In  an  Issuer  Trust 
The  interests  of  die  Boodholdera  will  not 
be  compnxnised  or  Impaired  by  tha  mW 
of  Benelkial  Interests  in  anv  lasuar 
Trust.  The  sale  of  Benafidal  Intereats  In 
any  Issuer  Trust  will  not  alter  the 
payment  of  cash  Ooivs  under  the 
Indenture,  taiduding  the  smounts  to  be 
deposited  In  the  collection  aooouni  or 
any  reeerve  fund  creeted  under  the 
Indenture  to  support  the  payment  at 
principal  and  Interest  on  the  Bonds. 

7.  Except  to  the  extent  permitted  by 
the  Umited  right  to  substitute  coUatend. 
it  will  not  be  poesible  for  the  Company, 
its  parent  Sears  Mortgage  Securities 
Corporation,  the  BeneRcial  Interest 
holders,  or  the  Owner  Trustee,  if  sny.  to 
alter  the  collateral  initially  pledged  to 
secure  s  Series  of  Bonds,  and  in  no 
event  will  such  right  to  substitute 
collateral  result  in  a  diminution  in  the 
value  or  qualify  of  such  coUateraL 
Although  it  is  possible  that  any 
collateral  substituted  for  collateral 
initially  pledged  msy  have  a  dlffsrent 
prepayment  experience  than  the  original 
oollsteraL  the  interests  of  the 
Bondholders  will  not  be  impaired 
because:  (a)  the  prepayment  experience 
of  any  collateral  will  be  determined  by 
market  conditions  beyond  the  control  of 
the  Company,  its  parent  Sears  Mortgage 
Securitiee  Corporation,  or  the  Owner 


Trustee,  if  any.  which  market  conditions 
are  likely  to  effect  sll  mortgsge 
certificates  of  similar  payment  terms 
and  maturities  in  s  slmilsr  fsshiow  snd 
(b)  the  interesU  of  ths  Company.  iU 
parent  Sears  Mortgage  Securities 
Corporatioa  or  the  Owner  Trustee.  If 
any.  are  not  likely  to  be  greetly  different 
from  Ihoee  of  the  Bondholders  with 
respect  to  collatersl  prepajrment 
experience.  No  Mortgage  Certificates 
may  be  releassd  from  the  lien  of  the 
Indenture  prior  lo  retirement  in  full  of  all 
Bonds  of  any  Series  except  to  the  extent 
permitted  by  the  limited  right  to 
substituts  coUstaral  as  described  herein. 

a.  Subiect  to  the  cooditioas  in  ths 
spplication.  the  Company  may  issue 
Bonds  of  a  Series  which  bear  interest  at 
rates  which  vary  in  relation  to  an  index 
specified  in  the  related  prospectus 
supplement  for  s  Series  of  Bonds. 


AppUcant  agrees  that  if  an  order  Is 
grsnted  It  will  be  expressly  conditioned 
on  the  following: 

A.  Conditiona  Relating  to  tht  Booth 

1.  Each  Series  of  Bonds  will  be 
registered  onder  the  Securibes  Act  of 
1833  (~1983  Act"),  unless  offered  ia  a 
transaction  exempt  from  registrstioa 
under  section  4{2)  of  such  Act 

r  The  Bonds  will  be  "mortgage- 
related  securities"  within  ths  meaning  of 
section  3(sH41)  of  the  Securities 
Exchange  Act  of  1934.  In  addition,  tha 
mortgage  collateral  underlying  tha 
Bonds  wiU  be  limited  to  GNMA 
Certificates.  FNMA  Cartiflcates.  PHLMC 
Certificalee  or  Non-Agency  Certificatea 
aa  deecribed  herein. 

a.  New  Mortgage  Collateral  will  not 
be  substituted  Tor  more  then  40%  of  ths 
aggregate  face  amount  of  the  Mortgage 
Collateral  initially  pledged  to  secure  the 
Bonds.  If  new  Mortgage  Collateral  is 
substituted,  the  substitute  collateral  will 
(1)  Be  of  equal  or  better  quality  than  the 
coUateral  replaced:  (li)  have  similar 
payment  terms  as.  and  a  cash  flow  not 
less  than,  the  collateral  replaced  (ill)  be 
sufficient  to  satisfy  sll  interest  snd 
principal  obligations  on  the  Bonds  when 
due:  (iv)  be  insured  or  guaranteed  to  the 
same  extent  as  the  collateral  replaced: 
(v)  be  similar  in  kind  to  the  substituted 
for  Mortgsge  Certificates:  and  (vi)  meet 
the  conditions  set  forth  in  Conditions 
A|2).  A(4)  snd  A(e).  In  sddition.  a 
substitution  will  be  made  only  if  the 
Bonds  will  continue  to  be  rated  in  the 
rating  cstegory  which  they  originally 
rated  by  the  rating  agency  rating  such 
Bonds.  In  no  event  will  sny  right  to 
substituts  Mortgsge  Collsteral  result  in 
s  diminution  in  the  value  or  quality  of 
such  Mortgage  Collsteral.  New  Non- 


.^gency  Certificates  may  be  substituted 
for  Non-Agency  Certificates  initially 
pledged  as  Mortgage  Collateral  only  In 
the  event  of  a  default  late  payment  or 
other  defect  in  the  Mortgage  Collateral 
being  replaced. 

4.  The  Company  or  the  Owner  Trustee 
(in  the  case  of  an  Issuer  Trust)  will 
pledge  all  Mortgage  Collateral  funds, 
accounts  or  other  collateral  securing  a 
Series  of  Bonds  to  the  Indenture  Trustee 
under  the  related  Indenture  in  order  to 
secure  the  Bonds  and  such  collateral 
will  be  held  at  all  times  by  the  Indenture 
Trustee,  or  s  custodian  on  behalf  of  the 
Indenture  Trustee.  Neither  the  Indenture 
Trustee,  the  custodian,  if  any.  nor  the 
Owner  Trustee  (in  the  case  of  an  Issuer 
Trust)  will  be  an  affiliate  (as  the  term 
"affiliate"  is  defined  In  Rule  405  under 
the  1S33  Act  17  CFR  Z3a406)  of  the 
Company  or  of  the  master  servicer  or 
originating  lender  of  any  mortgage 
underlying  the  Mortgage  Collateral  The 
Indenture  Trustee  will  be  provided  with 
a  firat  priority  perfected  security  or  lien 
Interest  In  anid  to  all  collateral  securing 
the  Series  of  Bonds. 

5.  Each  Series  of  Bonds  will  be  rated 
in  at  least  the  second  highest  bond 
rating  category  by  at  least  one 
nationally  recogiUzed  statistical  rating 
organization  that  is  not  affiliated  with 
the  Company  or  the  Owner  Trustee  (In 
the  case  of  an  Issuer  Trust).  The  Bonds 
will  not  be  "redeemsble  securities" 
within  the  meaning  of  section  2(sX32)  of 
the  1940  Act 

e.  The  master  servicer  of  any 
mortgages  underlying  Non-Agency 
Certificates  that  are  pledged  as 
collateral  will  not  be  an  affiliate  of  the 
Indenture  Trustee,  and.  in  the  event  that 
there  is  no  master  servicer,  no  servicer 
of  such  mortgages  will  be  an  affiliate  of 
the  Indenture  Tnistee.  The  master 
servicer  and  servicer  of  such  mortgages 
Mrill  be  approved  by  FNMA  or  FHLMC 
as  an  "el%ible  seller/servicer"  of 
oonventiMaL  residential  mortgage 
loans.  The  agreement  governing  the 
servicing  of  such  mortgages  shall 
obligate  the  servicer  to  provide 
substantially  the  same  service*  with 
respect  to  those  mortgages  as  it  is  then 
currently  required  to  provide  in 
connection  with  the  servicing  of 
mortgage  loans  insured  by  FHA. 
guaranteed  by  the  United  States 
Veterans  Administration  or  eligible  for 
purchase  by  FNMA  or  FHLMC 

7.  No  less  often  than  annually,  an 
independent  pubUc  accountant  will 
audit  the  books  and  records  of  the 
Company  and  each  Issuer  Trust 
(including  the  books  and  records  of  each 
Indenture  Trustee  as  such  relate  to  each 
Series  of  Bonds)  and  will  report  that  it 
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has  no  evreptioaa  to  I 

sat  {acth  IB  any  stotaaeats  aaia  by  lk» 

f^ninffiQnii  a^rK  *- Tbma4 » 1^ 

^■n^mffmttft wim^ mmimm  ■laaaaBBeacB 

Indenture  Trustee  to  the  rnnilhnldsii.  or 
that  all  such  axceptioas  aae  set  issth  ki 
such  report  and  ia  additioa  will  Mpoct 
oa  wbathat  the  snticipwtad  payasBls  el 
friadpal  and  iatAEeat  OB  the  Msstg^a 
Collateral  rata  tiag  ta  sack  Soiss  of 
Bonds  finntiniiM  tn  hy  »4^||rta  to-  paji 
the  pciadpal  and  iatenst  an  sudi  loads 
in  accordaaca  udtk  tludr  tanas.  Dpon 
completion,  cofiiaa  of  Ikr  aaditor's 
reports  will  be  provided  t»  tha  1 
Trustee. 

g.  Bsnefifdal  and  legal  awaenldp>^ 
all  Maitgata  CoUaianl  dei»a«led  wi^ 
the  ladMitHia  Thialaa  wiil  nBl  hs- 
traasIsBsd  uBiit  such  Ifaae  as  the 
Indenhisa  Tnistea  Mkaaas  such 
Mortgage  CoUataralfaaa  *e  Indeatuse. 

B.  Condithtta  Keimdhg  ta  VathibteRate 
Bomh 

1.  Boads  beadog  iatctasl  at  a  aaciaUa 

rate  will  be  aub|aet  tn. mairfMmwi  JBtSrrsI 

rates  ("iotstast  nia  caps")  aad  ma^  as 
may  oat  baua  niaiflUMa  intanat  I 
(interaslrate  fl8ais).Tks  I 
minimum  interest  rates  may  vary  faaas 
period  to  petiod.  and  ahmys  will  ba 
specifiad  in  the  BeUtadpcosyadaa 
supplement  The  ca^  Daw  ffmamat^  hy 
♦Ka  iH^i^^f^  Mtirtgsy  ^""°*fil  liniriiMi 
such  Series  of  Bowis  (toy  that  adlfa, 
other  coiialeca^iAis  incoBkaeeoaiwed 
thereon  at  die  assaned  Kiaveataieai 
rate  specified  in  the  ralatad  pcoapadus 
supplement  will  be  sufRdent  to  provide 
for  the  full  and  timely  payment  of  the 
Bonds  of  such  Series  (even  if  the  hiterest 

MunnHn  flppnc8uVfr  intemT  rstcs'  for 
each  I 


2.  In  addition  to  tfaoae  mcriiaiiisuis 

Company  or  an  Issuer  Trust  may  utilize 
additional  mechaulsaw  to  ensnee  the 
adequacy  of  the  Mortgage  CbRateraf 
notv^thstandiof  tha  {■■■t*'"^  q{  gtmda 
bearing  interest  at  varfabfe  rates.  Tha 
Company  will  give  the  staff  of  the  SBC 
noticabylaMwofaayr    ' 

mechanisma  hafioir  Iha, 

give  the  staff  an  opportunity  to  niae  am 

C.  Coaditiom  Rehatiag  to  HEMIC 
Election 

l.ffdK 
Series  of 
will 

administratiwa 
incurred  in 
ofi»lMria< 
thaBaadafav 
mei" 


hialsAasaBEMlC.ll 


W  A  *iid  pavtgr.  whose  csedit  ia 
acceptable  to  the  agsn^  nling  die 
Bonds  and  the  Indenture  Thistee.  will 
guaiantjr  tne  payment  of  such  fees  and 
e^pensesj 

(^Oie  or  more  reserve  hnds  wilf  be 
esiaaRsaeQ  fa  proirM^  rer  me  payment 
oi  Mas  antf  ei^enses;  fn  estBotishiitg 
such  Rhm  or  lands,  laawiiiiBBt  fees 
typicaHy  wal  ae  profecle^  assuming 
curreBi  HHRiaaB  scenartoa  re^utreu  by 
uiei^Kiag  agency  at  aw  ameor  ^ne 
issaanea  af  dte-Boada  and  the 
estabtMaaeal  of  audi  reset  sc  fimds. 
ThereaAer,  dw  hdeatuia  Thistee  wiH 

pays 
The  L 

antidpaled  Iowa)  (  , 

will  be  Baaaoaabla  aad  anil  have  bccB 
suGcassfidly  used  iB  tha  past  by  other 
issuers  to^  cakalale  Um  aarnsat  af 


saffieieat  to  pay 
artministratwa  faaa  aad  expenses  and  to 
ensure  dMi  sadk  fends  wiU  be  adcquato 
to  OQvet  fiiture  a^tiwiwigHHifiM^  fees  ""^l 
expenses; 

(e  J  The  Bbwb  wiB  ba  secured  l^ 
Mortgage  CoIIalaral.  the  vahie  of  which 
is  in  excess  at  the  amount  nscasaaty  to 
make  payments  of  princfpaf  and  interest 
Oft  ifaeBemfe.  Skidt  excess  or  a  portion 
thereof  wS  be  appBttd  to  the  payment  of 
aoBBBiBiraiiTa  feas  and  expenses  and 
may  tteasetf  n  UMUuinatiuu  with,  any  of 
tne  afliaf  iBeQoQB  dBSdioaci  nerein.  and 

(d)  The  ewaers  of  tfte  beneftciaf  or 
residual  feterests  of  each  Skries  wiA  be 
per^^siaiiy  naofeparsiMBr  to  tfie 
pravisiaas  or  tne  liKRBtoR  for  the  fees* 
aaa  ewpensas  ei  die  nooerwith^  respect 
te  sad*  S)eriBS  aot  otherwise  payable 
froai  one  of  dto  soasces  dieseribed 


The  Coa^MBy  wig&MBfs  *al  die 
antidpatod  lavel  of  fca*  and  es^eaees 
will  be  Bssa  *aa  sdeqaalsljf  provided 
for  regaiaasaaf  which  af  the  medtodfc 
described  ahsas  fn^mk  swthaJi  nay 
beaeed  ia  aeaibisatfan>  srs  sehHed  by 
the  OMopaay  topra¥idh  fer  dtopayamt 
of  such  fees  aad  ej^eaaesi 

Z.  Iba  afestisB  by  tte  Caavaay  to  be 
treatod  aa  a  mac  wiff  aat  amease  Ae 
levetofdtoaapsiisss  dtot  woold  he 

should  die  Caayaayafeat  fee  a  Series  of 
Bondstobvtrsatodaaa  RBMC  aff 
administrative  fees  and  expenses  ia 

the  Stefes  wit  ha  paid  or  pravidled  fer  m 
a  BManii  saKufectory  to  die  agenqr 
rating  dtoBeadSi 

D.  Caaditiaai  MekOiag.  to  dba  Ttaiufet 
ofBenefiaal  IiUgea»t& 

1.  Applicant  will  nril  nr  sssign 
Benefisali  totoraste  saly  to  ksaerThuts 
in  which  the  hJDftoaas  Calfototal  is 


iRnffea  Iv  n^CiKj  VfVrDl ILfl ICa* 

Beneficiaf  hiteiesta  wfll  be  ncM  to  no 
more  than  100^  investors  wko  are  either 
Matintfanflf  investors  or  ooo* 
inatniiffonal  nvestors  who  arc 
aooefliSitf  investors^  aa  oenneu  ttt 
Rale  sn^  onder  die  1933  Act 
insMUaenai  investors  will  have  sodt 
knawlsii^e  and  experieuu?  in  financial 
and  hasiaess  matters  as  to  be  able  to 
evaluate -the  risks  of  purchasing 
ueaeiKiaf  toanasto  aad  to  umlei  stand 
die  valatilMy  at  totewat  rate  flactaathms 
aa  they  aflect  the  asfee  of  nenga^s. 
moftpsfi  lalhtod  assa  flics  and 
benefidal  inSssssto  thereto.  Noo- 
iasdlBdanal  hnastoes  Witt  he  Baritod  to 
not  mare  thn  ts.  be  muiisd  to 
poRhase  St  feast  SaMtOM  of  sash 
BsaafidalhitoBssto  sad  wil  have  a  net 
I  at  the  tinse  ar  oaachaaa  that 

rofdiov 


and 


pniaaty 

investssavrilk 

ex 


able  to 


toiw  field  of 

caotfea^aatohe 

lidiaii 


personal  and  significant  t 
malriag  i 

Intc 

lei 

and  in\ 

associations,  pension  funds.  < 

benefit  plans,  insurance  companies,  seal 

estate  investment  trusts,  (^len-end 


related 
managemoat 
bereqiaaadto 
purchase  erf  a 


secti<Hkl2id)(^4 

2.  Each  sale  of  a  ] 
will  be  m  a  transaction  ( 
registration  requirements  of  the  193^  Act 
under  sectiaa4U)  thsreaf. 

3.  Each  purchase  of  a  Beneficial 
Interest  will  be  required  to  rqxesent 
qHh  w»  la  BaRBaatRff  avcn  Basaflvctas 
Interest  for  invostaieBtpiapQsaa  aadnot 
fordistiibation.  and  that  it  wflf  hohf 
such  Benefical  toterest  m  its  owa  noaaa 
and  not  as  nominee  for  undisclosed 
investors. 

4.  Each  purchaser  of  a  Beneficial 
toterest  Witt  apae  that  it  1 
such  mtesssA  aafeaa  (^  thi 
purchasei 

purchase  the  BeneflciBi  I 
under  the  terms  of  Conditton  D(l).  (ti) 
after  the  sale  there  wooM  be  no  more 


a5S3 
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than  100  hokkra  of  Bcnendal  IntefMta. 
and  (iii)  the  lulMequent  purchaMf 
•grvet  to  b«  tubiact  to  tha  mom 
repraaantatlona  and  undartakinst  aa  are 
applicabia  to  tha  raaaUiof  purchatar.  In 
addition,  tha  Indanture  relating  to  aach 
iMuar  Tnial  wiU  prohibit  tha  transfar  of 
any  Banafldal  Intarasta  in  any  laatiar 
Thiat  if  thara  would  ba  more  than  100 
ownare  of  Banafidal  Intaraata  at  any 
tima. 

6.  No  ownar  of  a  Banafidal  Intareat 
will  ba  affUiatad  with  tha  Indanture 
Trustea.  any  custodian  of  tha  Mortoaga 
Cartificatas.  or  any  agancy  rating  tha 
Booda  of  tha  relavant  Sariaa. 

Ow  No  hoidar  of  a  controlling  Intaraat  in 
Applicant  (as  tha  term  "control"  is 
daflnad  in  Rula  406  undar  tha  1983  Act) 
will  ba  atniiatad  with  any  custodian  of 
tha  Mortgage  CartiRcalaa  or  any  agency 
rating  tha  Bonda  of  the  relevant  Series. 

7.  If  the  sale  of  Benefidal  Interests 
raaults  in  tha  transfer  of  control  of  an 
Issuer  Trust  (as  tha  term  "control"  ia 
defined  in  Rule  406  under  tha  1933  Act), 
the  relief  afforded  by  anv  order  granted 
on  the  application  would  not  apply  to 
any  subsequent  offerings  of  securities  by 
such  issuer  Trust. 

8.  Applicant  will  not  depoait  in  anv 
Issuer  Trust  Mortgage  Collateral  with  a 
collateral  value,  as  detennlned  under 
the  Indenture,  in  exoesa  of  120%  of  the 
aggregate  prindpal  amount  of  the 
related  Bonds. 

£  Special  Condition 

1.  If  any  of  the  equity  interests  in  the 
Company  are  sold  and  such  sale  raaults 
in  the  tranafar  of  control  (aa  the  term 
"control"  ia  defined  in  Rule  406  under 
the  1S33  Act)  of  the  Company,  the  relief 
afforded  by  any  order  granted  on  the 
application  wo«ild  not  apply  to 
subsequent  Bond  offerings  by  the 
Company  or  any  laauar  Truat 

For  the  Commiaaion.  by  the  Diviaion 
of  Investment  Management,  under 
delegated  authority. 

lai 


Stcntary. 
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DCPARTIiDIT  OF  TWAmFOWTATIOII 


10QOg»4t1| 


:  Ceaat  Guard.  DOT. 


:  Notice  of  availabUity  of  FY  80 
financial  assistanca. 

Wmmumr.  Pursuant  to  Title  40  United 
SUtes  Code  section  13103(c).  the  Coast 
Guard  is  seeking  to  enter  into  financial 
assistance  agreements  with  national 
nonprofit  public  senrica  organisations 
for  national  boating  safety  activities. 
The  Coast  Guard  has  fiscal  year  1900 
funds  available  to  subaidixe  selected 
national  boating  safety  activities.  This 
announcement  seeks  propoeals  for  all 
types  of  proiects  that  will  promote 
boating  safety  on  a  national  level. 
BATia:  Propoeels  must  be  submitted  to 
the  following  addreas  by  1  April  1900. 
AOOMB88B8:  Spadfic  informatioa  on 
organiiatioa  eligibility,  propoaal 
requirements,  award  procedurea, 
financial  administration  procedures  and 
application  forms  (SP  424)  may  be 
obtained  from  Commandant  (G-NAB-6). 
U.S.  Coast  Guard.  2100  Second  Street 
SW.  Washington.  DC  20603-0001. 

MM  nmTMBR  wmtumtkitom  com»cr. 
Mr.  Ladd  Hakes  by  telephone  at  (202) 
287-0064  or  at  U.S.  Coast  Guard 
Headquartera  (C-NAB-5).  2100  Second 
Street  SW.  Waahington.  DC  20683-0001. 
■UPMJMMTAIIV  aPOWMATIOW.  Title  20, 
United  States  Code.  Section  9S04 
establishes  the  Boat  Safety  Account  of 
the  Aquatic  Resources  Trust  Fund.  The 
Coast  Guard  may  awrard  annually  up  to 
6  percent  of  the  available  funds  to 
national  nonprofit  public  service 
organixations  for  national  boating  safety 
activitiea.  Up  to  tl.5004M10  is  available 
for  the  fiscal  year  ending  September  3a 
1900.  Twelve  awards  totaling  tl.000.000 
were  made  in  fiscal  year  1900;  awards 
ranged  from  $104)00  to  t200.000  Nothing 
in  this  announcement  should  be 
construed  aa  committing  the  Coast 
Guard  to  dividing  available  funds 
among  all  qualified  applicants  or 
awarding  any  spadflad  amount 

It  is  antidpatad  that  several  awards 
will  be  Blade  by  the  Chief,  Office  of 
Navigation  Safety  and  Waterway 
Services.  U.&  Coaat  Guard.  Applicants 
must  be  reapooaibla.  nongovernment 
nonprofit  public  service  organisations 
and  must  aatablish  that  their  activitiea 
are.  in  fact  national  in  scope. 

Some  areaa  of  particular  interest 
indude: 

•  Projects  designed  to  help  boet  and 
engine  manufacturen  undentand  and 
comply  with  Coaat  Guard  Boating  Safety 
Standards  and  other  manufacturer 
requirements; 

•  Profacto  that  would  identify  and 
analyse  ha^uds  assodated  with 
personal  walarcrafk: 

•  Protects  to  design  and  develop 
boating  safety  education  media  and 


materials,  induding  computer-assisted 
training  modules,  for  use  in  elementary, 
iunior  high,  and  high  school  dassroom 
settings: 

•  Promts  designed  to  increase 
boatera'  underatanding  of.  and 
compliance  with,  national  requirements 
for  reporting  boating  accidents,  or  which 
would  otherwise  promote  increased 
reporting  of  boating  accidents: 

•  Projects  that  wrould  produce  data 
and  information  on  the  real-worid 
reliability  of  infiatable  personal 
flotation  devices  in  adual  usr, 

•  A  project  that  would  provide  a 
consolidated  review  of  boating  safety 
education  media  currently  available 
from  Federal.  State,  and  other  safety 
sources,  to  determine  which  media  are 
out-of-date  or  in  need  of  revision:  and 

•  Profeds  that  would  produce  needed 
media  on  such  boating  topics  as 
waterekiing  and  towboat  operation,  the 
effects  of  alcohol  on  the  boat  operator, 
heavy  weather/rou^  water  boating. 
houseboat  safety,  boating  accident 
rescue  techniques  for  marine  police  and 
rescue  squads,  high-speed  boat  safety, 
or  other  appropriate  boating  safety/ 
related  topics. 

This  list  should  not  constrain 
submission  of  proposals  addressing 
other  boating  safely  concerns. 
Innovative  approaches  are  welcome. 

The  Boating  Safety  Financial 
Assistance  Program  is  listed  in  Section 
20J)0S  of  the  Federal  Domestic 
Assistance  Catalog. 

Dated  )anuar>- 16. 1980. 
R.T.Nalsea. 

Rear  Admiral.  US.  Coa$t  Guard,  Chief.  Office 
of  Navigation  Safely  and  Waterway  Services. 
|FR  Doc  8B-1S40  Hied  1-23-80:  8:45  ami 


Tranaportatkm 


UMTA  Sactfon  S  and  f  Oram 


r.  Urban  Mass  Transportation 
Administration  (UMTA).  DOT. 

ilCTiOW;  Notice. 

mmmiMt.  The  Department  of 
Transportation  and  Related  Agendes 
Appropriations  Act  190a  Pub.  L  lOfr- 
457.  signed  into  law  by  President 
Reagan  on  September  3a  lOOa 
contained  a  provision  requiring  the 
Urban  Maaa  Transportation 
Administration  to  publish  an 
announcement  in  the  Fadaral 
each  time  a  grant  is  obligated  purauant 
to  sections  3  and  9  of  the  Urban  Mass 
Transportation  Ad  of  1904.  as  amended. 
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The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount  and  the 
transit  property  receiving  each  grant 

This  notice  provides  the  information 
as  required  by  statute. 

MM  HMTMiN  WiTOWMATlOW  CONTACT: 

Edward  R.  Fleischman.  Chief,  Resource 
Management  Division,  Department  of 
Transportation.  Urban  Mass 


Transportation  Administration.  Office  of 
Grants  Management  400  Seventh  Street 
SW.,  Room  9305.  Washington.  DC  2059a 
(202)  366-2053. 

tU^aiCmiTAflV  INfOWMATIOW.  The 
section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  redpients  in  urban  areas. 
Fimding  for  this  program  is  distributed 

Section  3  Grants 


on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Ad 
of  1962.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Tranatt  property 


Conn«iicU  Oipartmeni  ol  Tiaiwiwrtalion.  New  Yofk/SW  Connecticut.. 
ConnacMoM  DapsrtmwK  of  Tran^wrtMion.  New  Yorh/SW  ConnacScut.. 


Connadiaa  Oapaitmani  o(  TranaportaSon.  New  Yoric/SW  Connaciicul.. 
Connacicul  Oapsrtmant  of  Tranaportslian,  New  Yortc/SW  Connecicut- 


ConnacScut  Daparlmant  of  TfanaportaSon.  Naw  Yorti/SW  ConnacScut.. 


Connaciicul  OapafSiwnl  of  Tranapprtaiion,  Naw  Yorti/SW  ConnacScul.. 


ConnacSoa  Dapanmant  of  TranaportaSoa  Naw  York/SW  Connacliciit. 
Naw  Jaiaay  TramN  Cofporalion.  Slalawtda.  NJ.. 
ttaw  Jaraay  TranaM  CoownSon.  StatMrida.  NJ.. 
CNy  of  Camdan.  Camdan.  NJ  „ 


8ou8>Ca»olnaOapartniant  of  Highwaya  and  Public  Tfanaportatian.OrM>98liw»SC- 


Grant  na 


CT-O3m0S7 
CT-0a-O068 

cr-o3-oo6e 

CT-03-0060 
CT-03-O0ei 
CT-09-<»83 
CT-O»m064 
NJ-03-0074 
NJ-(O-0067 
NJ-03-0080 
SC-03-0006 


Grant  tfnounl 


S7je7.soo 

8.997.500 
47,812,500 

i3,aoouoo 

3.750M0 
1.72SA» 
7.312,500 
7M8.750 

7.707.000 
TSjOOO 


12-30-88 
12-30-88 
12-23-88 
12-3048 
12-23-88 
12-30-88 
12-3»a8 
12-21-88 
12-21-88 
12-21-88 
12-30-88 


SECTION  9  Grants 


Tfanaa  property 


Tuacatoosa  County  ParWng  and  Traniit  Autfiority.  Tuaoteoaa.  AL. 
Qty  of  Gadadan.  Gadadan.  AL.. 


Bimingham-JoflarMn  County  Tranaii  AuOwrity.  BimingfiMn.  AL. 

MonlBomaty  Area  Transit  Systam.  MoniBomary.  AL 

Tucaon  Tranalt  AoSMXily.  Tucaon.  AZ.. 


Sacnmanio  Regional  Tranait  OiMrict  Sacramento,  CA. 
Hub  Aiaa  Tranait  AutwrNy.  Yuba  Cily.  CA. 


Sania  Clara  Coun^  Tranaportalion  Agency.  San  Joaa.  CA . 

San  Mateo  County  Traneil  Oiseict.  San  Fianciaoo.  CA 

aty  of  Napa.  Napa,  CA. 


Oay  Aiaa  Rapid  Tranait  Oiafeict.  San  f^randaco,  CA- 
CNy  of  Tonanoa.  Tonanoa.  CA.. 


Grant  na 


CaMomis  D^Mrtmani  of  Tianaportaiion.  Sacramento.  CA- 
I  County.  Qnnd  Junction.  CO . 


HarttordTranallOMrtct  Hartford.  CT . 
Nw»  Hawaii  Tranait  Oialrict,  New  Hawan,  CT . 


Ragjonal  PIsnnino  Agency,  Mariden.  CT. 
AuSnrity.  Oowar.  OE.. 


Oada  Tianaportalion  Agency,  kiami.  FL- 


Oranga-SeminotoOacaols  TranaportaSon  AuSwrity.  OrlMdo, 
I  Oada  Tranaii  Aaanoy.kiami.FL. 


HMiborough  Area  Ragionai  Tranait  AuVwrily.  Twya.  n.~ 

Regional  Tranait  Syatam.  Gainae»aa.  FL-._ 

TaBMiaaaea  Tranait  Audtprity.  Trtfahami.  FL. 


I  County  Area  Traniat  Auttwrily.  Saraaoto.  FL- 


Eaat  Vokiaia  TranaportoSon  Audwrily.  Oaytona  SaacK  FL.. 

aty  of  Auguata.  Auguala.  GA 

Cobb  County.  ASanla.  GA.. 


Oea  Moinee  IHeopcltan  Trarait  Authority.  Oes  Moinaa,  IA. 

Oteddiawfc  County.  Watortoo.  «A 

aty  of  CoraMto.  tows  City.  IA „„ 

Unlweraily  of  Iowa,  lowe  aty.  IA..... 

Iowa  aty  Tranait,  Iowa  City.  IA 

SiOMi  aty  Tranaii  Syatam.  Sioux  City.  IA 

City  of  Oecatur.  Oeealur.  IL.~ 


Btoomington^iloniial  PMIe  Tranait  System,  Bloomingion.  IL. 

Uftm  Parti  Tianall^wtamaPTS).  Rodcford,  H 

)  Tranaii  QaMcl.  Roddord,  IL- 


Fort  Wayne  Pubic  Tranaportaion  Corp..  Fort  Wayna.  IN.. 


I  PubBc  TranaporteSon  Corporation.  LaFayeiie.  IN., 
aty  of  Terra  Haula,  Ten*  Haute.  IN . 


Muncia  Pubtc  Tranaportation  CorporaSoa  Muncia.  IN. 

WAcMa  MieopDHari  Tranait  Audiority.  Wictiita.  KS. 

Jobneon  County  TreneH.  Kanaaa  City.  KS 

TraneN  Audwrity  of  River  Oly.  Louiev«e.  KY 

City  of  Baton  ftouga.  Baton  Rouge,  LA 


AL-aO-X036 
AL-aO-X037 
AL-80-X038 
AL-90-X039 
AZ-80-X021 
CA-80-X313 
CA-aO-X315 
CA-flO-X320 
CA-80-X322 
CA-80>X324 
CA-00-X326 
CA-00-X333 
CA-«0-X336 
CO-«0-)(044 


Qrani  flfflouni 


CT-«>-X12B 
CT-90-X127 
CT-8a-X128 

OE-so-xooe 


FL-80-X101-O2 

FL-90-X117 

FL-80-X118 

FL-80-X119 

FL-00-X120 

FL-aO-X121 

FL-80-X122 

FL-90-X123 

6A-80-X044 

GA-80-X047 

IA-00-X004-01 


IA-80-X0e7-1 


IA-«>-X088 


IA-90-X008 
iA-80-X100 


IA-90-X101 

IL-80-X127 

IL-80-X130 

IL-90-X131 

IL-90-X132 

IN-90-X11S 

M-80-X116 

IN-g0-X117 

IN-80-X118 

KS-90-X03S 

KS-80-X036 

KY-80-X040 

LA-90-X0e9 


sissaso 

43.337 

^748,320 

1,67&887 

6jlM1.e83 

10,457.410 

708.750 

11,271  M8 

2.500.188 

387480 

3a21j072 

ISSMO 

278438 


993uB0O 
44.240 
2,270u086 
2^0OyOOO 
2^23,248 
20.187  J37 
4jB87,32t 


87a8S7 

882.710 

1,221  J7« 

1.701 .521 

1.408307 

487J73 

333578 

881.447 

205343 


818472 
824.2«7 

87.383 
1,331573 

ijasaix) 

1413,311 
4S2400 

1438411 
1.758436 
240400 
4.478317 
1473427 


2-30-Se 
2^30-88 

t'» 
2-30-88 

(•) 
12-30-88 
2-30-88 
2-31^88 
2-30-88 
2-30-88 
2-3IM8 


2-30-88 
2-30-88 


2-31^88 

2-30-88 


2-30a8 
2-3»a8 


I2-3IM8 
2-30-88 


\2-30-m 

12-30-88 

2-30-88 


2-31^48 
2-30.88 


2-30.88 
2-30-88 
2-30a8 
2-30.88 
2-3l^a8 

n 

2-30-88 
2-30-88 
2-30a8 


2-30-88 

»•> 

2-30-88 

2-3U-88 
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SccmoN  9  QMMfre— Oonlnacd 


UMI 


Section  9  Grants— Continued 


Trmii  praporty 


Oly  of  WMHu.  Waunu.  Wl 

KanMtw  Val^r  RagioMi  TrmporWion  AuOwrity.  Ctaflaslon.  WV. 


>  Th*  Sactlon  9  grama  ihoMm  wM)  no  oMoBlion  data  «• 
n  we  ba  oMnalail. 


Grant  na 


wi-go-xioo 

WV-90-X031 


Gnmamounl 


304.740 

«e.io0 


12-30-88 
12-23-86 


baued  On:  January  17. 1968. 
AlfradA-DalMBovi. 
Adminiatrator. 
|FR  Doc  8»-14eo  Piled  1-23-89:  a-45  am) 


OEFARTMENT  OF  TNE  TREASURY 


(TJLM-iai 


ofkidMdinlBroker'e 

C. 


n  \iJ&.  Customs  Service. 
Department  of  the  Tteastny. 
:  General  notice. 


T.  Notice  is  hereby  given  that 
the  Secretary  of  the  Treasury  on 
December  12. 1968,  pursuant  to  section 
Ml.  Tariff  Act  of  193a  as  amended  (19 
U.S.C  l««l).  and  Part  111.74  of  the 
Customs  Regulations,  as  amended  (19 
CFR  111.74).  suspended  the  individual 
broker's  license  No.  73S5  issued  to 
Lawrence  C  Melilli  for  a  period  of  20 
days.  This  action  is  effective  as  of 
February  1. 198a 

Dated:  Januaiy  17. 1988. 
VktarCWaann. 

Director.  Office  of  Trade  Operations. 
(PR  Doc  88-1448  Piled  1-23-88: 8:45  am) 


fTJjL  88-141 


Of  Bennea  Testing  Servtoe.  hia.  88  a 


If:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

:  Conditional  Approval  and 


13(C) 


Accreditation  of  Bennett  Testing 
Service.  Inc  as  a  Commercial  Gauger 
and  Laboratory. 


:  Bennett  Testing  Service.  Inc 
of  Carteret,  New  Jersey,  recently  applied 
under  i  151.13  of  the  Oistoms 
Regulations  (19  CFR  151.13)  for  Customs 
approval  to  gauge  and  sample  imported 
petroleum,  petroleum  products,  organic 
diemicals.  and  vegetable  and  animal 
oils  and  for  CustcuBS  acoeditation  to 
analyze  petroleum  and  petnrieum 
products  for  API  gravity,  sediment  and 
water,  and  distillation  characteristics, 
and  organic  chemicals  lot  identity  and 
composition.  CusttHns  has  determined 
that  Bennett  Testing  Service  meets  the 
requirements  for  conditional  approval 
and  accreditation. 

Therefore,  in  accordance  widi 
i  151.13(e).  Bennett  Testing  Service.  Inc 
P.O.  Box  661  Foot  of  Lafayette  Street 
Carteret  New  Jersey  07006.  is 
conditionally  approved  and  accredited 
to  gauge,  sanqde  and  analyze  the 
products  named  above  in  all  Customs 
districts. 


!  DATE:  January  17. 1969. 

mM8ATI0N  OOWTACfi 
Roger  J.  Crain.  OfBce  of  Laboratories 
and  Scientific  Services,  U.S.  Customs 
Service.  1301  Constitution  Avenue  NW.. 
Washington.  DC  20229  (202-566-2446). 

Dated  Januaiy  17. 1989. 
|okBB.OXouglilin. 

Director.  Office  of  Laboratories  artd  Scientific 
Services. 

(FK  Doc  88-1450  Piled  1-23-89: 8c4S  am) 


VETERANS  ADMINISTRATION 
Geriatrics  end  Qerontology  Advieory 

^^.^m^mIAA^^^u  ■■  ■■■!■■ 

vomnNnee;  BNenng 
The  Veterans  Administration  gives 


01  «« 


notice  under  Pub.  L  92-463  that  a 
meeting  of  the  Geriataics  and 
Geront<rfogy  Advisory  Committee 
(GGAC)  will  be  held  tai  ti>e  Medical 
Center  IKrectors  Conference  Room  at 
the  Houston  VA  Medical  Center.  20OZ 
Holcombe  Hvd..  Houston.  TX  77211  on 
February  7.  igoa  Hie  purpose  of  die 
Geriatrics  and  Gerontology  Advisory 
Committee  is  to  advice  the 
Administrator  and  the  Chief  Medical 
Director  relative  to  die  care  and 
treatment  erf  the  aging  veterans,  and  to 
evaluate  the  Geriatric  Research. 
Education  and  CUnical  Centers 
establiriied  by  die  Department  of 
Medicine  and  Suiyeiy. 

The  meeting  will  convene  at  9:30  a  on. 
on  February  7  and  adjourn  at  3  pjn.  This 
will  be  a  working  session  to  discuss 
future  evaluation  and  to  develop 
strategies  to  assure  that  the  fidd  of 
geriatrics,  both  treatment  and  education, 
are  iriaced  in  die  mainstream  (rf  all  VA 
medical  activities.  The  meeting  is  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  Because  the  capacity  is 
limited,  it  will  be  necessary  for  those 
wishing  to  attend  to  contact  Jacqueline 
Holmes.  Program  Assistant  Office  of 
Assistant  Chief  Medical  Director  for 
Geriatrics  and  Extended  Care.  Veterans 
Administration  Central  OfBce  (phone 
202/233-37B1)  prior  to  February  2, 1989. 

Dated:  Janaiuy  It  1988: 

By  direction  of  tlw  Adniniatrator. 


Roaa  Maria  Pa 

Committee  Management  Officer. 

|FR  Doc  88-1443  Piled  1-23-88C  8946  an| 


C%OfVi 


3557 


Sunshine  Act  Meetings 


undw  tw  "QoMmnwm  in  ttw  SunMnt 
Art"  (fNA.  L  94-409)  5  U SC.   552b(«K3) 


Agency  Meeting 

Pursuant  to  the  provisions  of  the 
'Covui— ■■!  in  the  Sunshine  Act"  (f 
U.S.C  Saab).  notice  is  hereby  given  that 
at  2307  p.m.  en  Tueeday.  lanuary  17. 
19801  the  Board  of  Diroctora  of  the 
Federal  Deposit  buunuce  Corporation 
met  in  cisssd  seesioa  to  consider  (» 
matters  rolatii«  to  the  possibU  doeing 
of  certain  insured  banks:  (2)  matters 
relating  to  an  sssistanre  agreement 
pursuant  to  section  ISfc)  of  the  Federal 
Deposit  bisurance  Act:  (3)  a  request  for 
fioandal  assistance  pursuant  to  section 
lS(c)  of  the  Federal  Deposit  insoraoce 
Act  and  (4)  a  personnel  matter. 

In  caUlng  the  meeting  the  Board 
determined,  on  motion  of  Director  C  C 
Hope.  |r.  (Appointive),  seconded  by 
Dlractas  Robert  L  Clarke  (Comptroller 
of  the  Currency),  coocnrred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  Its 
consideratlan  of  the  matters  on  less  than 
seven  days'  notice  to  the  public  that  no 
earlier  notice  of  the  meeting  was 
practicablr.  that  the  public  interest  did 
not  require  consideratioo  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  cloeed  meeting  by 
authority  of  subsections  (cH2).  (cU4). 
(cM*).  (cM8).  (cH9)(A)(ii).  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  US.C  S62b(cM2).  (cMH  (cMA).  (c)(«). 
(cN9XA)(ii).  and  (c)(9)(B)). 

The  meeting  wss  held  in  the  Board 
Room  of  Hw  FDIC  Building  located  at 
SSO— 17th  Street.  NW.  Washington.  DC 

Dated:  lanuary  1&  IMS. 


Vol  54.  !«».  14 
Tuesday.  Januaiy  24.  Ifl 


Ptderal  Deposit  Insurance  CofporsHon. 

AmMant  ExtcutJvw  Stcntary. 

(Fit  Doc  W-1S47  nisd  l-ia-ao:  S:OB  pa) 


OATK  Weeks  of  January  23.  aa  Fabraaiy 

•^  and  13. 1988. 

pmCK  Commissioners'  Confafw 

Room.  115U  RockviUo  Pike.  RockviUa. 

Maryland. 

tTAtiM:  Open  and  Ooeed 


Weak  I 

Moitday.  famuary  29 

ZrOO 


BriaOaisnj 
(PablicM 


Tumday.  faauaiy  M 

ZJOp-B. 
Briefing  oa  the 
BWR  StaBdard 


ofGIAdtaaoad 
llevtew  IPMbhc 


TAuradby.  AuMMor  J9 

1Oo90am. 

BriaflM  an  Final  Raport  OB  BWR  MARK  1 
r-^t-t— .-«» iT-T"  (TiiVI'-  ilaath^ 
llJOaJB. 

Alflnnatiaa/Dlscussiao  and  Vote  (Public 


Weak  of 

Thunday.  Mtnary  2 

10DOOa.aL 
Pifiodic  Brie(ii«  on  EEO  Pro-ams  (PubUc 

Maeting) 
240  pjB. 


Subaundard  Compooaata  (PuUic 
Maeii^ 
3J0p.B. 
AifiTMMia/niii  ssiiiB  mi  Vols 

klaelingi  (if  needed) 


WaakafI 

Monday.  Fwbmuj  9 


Briefti«  on  Sutus  of  PeMh  Bottom  (PttUk 

Tuetday.  February  7 

2:00  p-m. 
Briefing  on  Final  Rule  Reganling  ttie  Hlgk 
Level  Waste  Manageiaaat  Uoanslag 
Sapporl  System  (Public  I 

Wtdmtday,  F^tntary  $ 
lOdO 


Briefli*  oa  Final  Rde  oa  Pltneaa  for  IMy 
(Pahlk  liaatiag) 

Thrv»doy.  Fabrvary  9 

lOeOOaJB. 
Briefing  on  Futal  Rule  oo  Eariy  Mto 
Peimits:  Standard  Design  Carllficatioa: 


too, 

Briefii«  on  Safety  Goal  laiplemenUllsn 
Plan  (Public  Meeting) 
SJOpJL 
AlBfmation/Diacuaaion  and  Vote  (Pafattc 
Meeting)  (if  needed) 

Week  of  rekcaan  U— Ta 


FHday.  Fahruary  17 

ll:30ajB. 

Amimatleo/DhmtsioB  and  Vole  p^abUc 
Maetlag)  (if  needed) 

Note:  Affiraatiaa  inaainni  are  initiall|r 
scheduled  and  anneawiwd  to  die  pubbc  oa  a 
tine-fMerved  basis.  Supplementary  notice  ia 
provided  in  accordaace  with  the  Sunshine 
Act  as  specific  items  are  identtfled  and  added 
to  the  meetii^  agenda.  If  there  is  no  specific 
subiect  listed  for  afBramtiaa.  Ihia  maaM  tfwi 
no  item  has  as  yet  been  idandfiad  as 
requinng  any  Cnmmissino  vela  oa  tbisdala. 

TO  VERIFY  TJffi  STATUS  OF 

MEETINGS  CALL  (RBCORDINGM«J 

482-0282. 

OOMTACT  PCRMM  PON  MOMB 

■^OIWUTIOII.  William  HiU  (301) 

18BL 

waUmM.IBi.lr, 

Office  of  the  Secretary. 

lanuary  la  IflH. 

(PRDoc.8»-19«l 


Corrections 


Federal  Register 

Vol.  54.  No.  14 

Tuesday.  )anuary  24.  1909 


This  section  of  the  FEDERAL  REGISTER 
contains  edMorial  corrections  of  previously 
putiistted  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  ttte  Code  of  Federal  Regulations. 
Ttwse  corrections  are  prepered  by  ttie 
Office  of  the  Federal  Regisler.  Agency 
prepared  corrections  are  issued  as  signed 
documents  srKi  appear  in  the  appropriate 
document  categories  etseuiliowi  in  ttie 


OCPAIITMENT  OF  AGRICULTURE 

Agrfcutturai  Marketing  ServlM 

7  CFR  Part  1124 

(Docket  Noa.  AO-369-A1C  and  AO-226-A32: 
DA-88-10SI 

IWk  hi  tha  Oragow-Waatilngton  and 
Pugal  Sound4nland  Marfcating  ArMa; 
Ordar  Amamlng  and  Marglng  Ordara 

Correction 

In  rule  document  88-30074  beginning 
on  page  52975  in  the  issue  of  Friday. 
December  30. 1988,  make  the  following 
corrections: 

11124.2    (Cerredadl 

1.  On  page  52976,  in  the  third  column, 
in  S  1124.2.  under  "Washington 
Counties'*,  in  the  last  line,  insert 
"Whatcom"  before  "Whitman '. 

S  1124.7   (Cofradadl 

2.  On  page  52977,  in  the  second 
column,  in  §  1124.7(b)(1).  in  the  fourth 
line,  "is"  should  read  "it". 

S  1124.17    (Correcledl 

3.  On  page  52980.  in  the  third  column, 
in  1 1124.17.  in  the  second  line, 
"nonmilk"  was  misspelled. 

{1124.43   (Corredsdl 

4.  On  page  52984.  in  the  second 
column,  in  9  1124.43(b),  in  the  second 
line.  Insert  "from"  after  "milk". 

{1124.44    (Correcledl 

5.  On  page  52985.  in  the  third  column, 
in  {  1124.44(a)(13)(i).  in  the  second  line, 
"paragraphs"  was  misspelled. 

{1124.S1a    (Correcledl 

6.  On  page  52987.  in  the  Hrst  column, 
in  1 1124.51a(a).  in  the  Tifth  line, 
"pursuant"  was  misspelled. 


1112152  (Cofredadl 

7.  On  page  52987,  in  the  sectmd 
column,  in  §  1124.52(a).  in  the  second 
line,  "determining"  was  misspelled. 

8.  On  the  same  page,  in  the  third 
column,  in  S  1124.52(c).  in  the  last  line. 
"Class  IT  should  read  "Class  lU". 

9.  In  the  same  column,  in  {  1124.52(d), 
in  the  second  line,  "at"  should  read  "to" 
and  in  die  fifth  line,  "t^all"  was 
misspelled. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cofilral 


(Announcement  No.  9081 

CooparaUva  Agraamanta  for  Minority 
and  Othar  Community  Daaad  Human 
Immunodaficiancy  Vinia(HIV) 


Aimouncamant  and  AvaBaliHity  of 
Funda  Ibr  nacal  YaarlBM 

Correction 

In  notice  document  89-395  beginning 
on  page  663  in  the  issue  of  Monday. 
Januaiy  a  1989.  make  the  following 
corrections: 

1.  On  page  663.  in  the  second  column, 
in  the  paragraph  luider  Authority,  in  the 
third  line,  "301f(a)"  should  read 
"301(a)". 

2.  On  page  664,  in  the  second  column, 
in  the  second  complete  paragraph,  in  the 
fifth  line  from  the  bottom,  "The"  should 
read  "This". 

3.  On  page  665.  in  the  first  column,  in 
the  third  paragraph  luider  Evaluation 
Criteria,  in  the  third  line,  "with"  should 
read  "within". 

4.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  second  line  fit>m  the  bottom,  "for" 
should  read  "from". 

5.  On  page  666,  in  the  first  column,  in 
the  ninth  line,  "messages"  was 
missiielled. 

6.  On  the  same  page,  in  the  same 
column,  in  the  fourth  complete 
paragraph,  in  the  second  line,  "order" 
should  read  "other". 

7.  On  page  667,  in  the  first  complete 
paragraph  under  Final  Application,  in 
the  last  line,  "March  14, 1989"  should 
read  "March  24, 1989". 

BNJJNGCOOC  1S0S4t-O 


DEPARTMENT  OF  HEALTH  AND       ^ 
HUMAN  SERVICES 

Food  and  Drug  Adiididatration 

21CFRPart8M 

(Docket  Nol  78N-aa47  et  aLl 

Madical  Davicaa;  Rapropoaad 

Davicaa 

Correction 

In  proposed  rule  doctmient  88-28210 
beginning  on  page  46040  in  the  issue  of 
Tuesday,  November  15. 1988,  make  the 
following  corrections: 

{888.1500    (Corrected] 

1.  On  page  46046,  in  the  second 
cohimn  the  first  CFR  section  number 
should  read  as  it  appears  above. 


2.  On  the  same  page,  in  die  same 
column  the  second  CFR  section  number 
should  read  as  it  appears  above. 


DEPARTMENT  OF  JUSTICE 


Sarvica 

(INSNa1141-8») 

inrvci  Maa  riuyiam 

Correction 

In  notice  document  89-440  begirming 
on  page  861  in  the  issue  of  Tuesday, 
January  10, 1989.  make  the  following 
corrections: 

1.  On  page  862.  in  the  first  page- 
column,  in  the  table,  in  the  entry  for 
California,  the  region  designation  should 
read  "W".  In  the  entry  for  Colorado,  the 
region  designation  should  read  "N". 

2.  On  the  same  page,  in  the  second 
page-column,  in  the  table,  in  the  fourth 
and  sixth  columns,  in  the  entry  for  1-130. 
insert  "A"  and  "X"  respectively. 

SNJJN6  000C  tsssevo 


BEST  COPY  AVAILABLE 
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NUCUEAfl  REQULATORY 


10CniPvta170«Ml171 


RwMion  of  Foo 


Comction 

In  rule  document  8S- 29787  beginning 
on  page  S2832  in  the  iMue  of  Thuraday. 
December  29. 1968.  make  the  following 
oorrectlons: 

1.  On  fMga  S2636,  in  the  first  coluinn. 
in  the  second  complete  paragraph,  in  the 
ninth  line,  after  "|  171.11"  ina«rt  a 
period. 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  seventh  line.  '*um" 
should  read  "used". 

3.  On  page  S283e.  in  Table  111  at  the 
bottom  of  the  page,  the  heading  is 
incorrect  and  should  read  as  follows: 
Table  m— Part  171  Fee  By  Reactor 
Category — Summary 

(Fees  in  MiUions) 

With  Minor  Adiustments  for  Ptants 
West  of  Rockies  or  Westinghouse  Plants 
With  Ice  Condensers  the  Followtnt 
Apply  to  Plant/Containment 

4.  On  the  same  page,  in  the  same 
table,  in  the  first  tabU^olumn.  under 
Type",  remove  "PWIT 1T1 
mucnm  cimmoi 

&.  On  page  S2S4Z  at  the  top  of  the 
page,  remove  "-42-" 

&  On  page  52643.  at  the  top  of  the 
page,  remove  "-43-". 


7.  On  page  S2e4B.  in  the  table  at  the 
lop  of  the  page,  in  the  second  table- 
column,  in  the  fourth  line.  "475"  should 
read  "SSTS":  and  in  the  first  table- 
column,  in  the  fifth  line.  "|.  NSSS  CCE— 
Large  Dry  Containments"  should  read 
"l  NSSS  CE— Laiie  Dry  Containments". 


IITOlSI    I 


8.  On  page  $2800,  in  the  1st  page- 
column,  in  the  1st  table-column,  in  the 
32nd  line,  after  "Inspections:",  insert  ~**: 
and  in  the  46th  line,  make  the  same 
correction. 

9.  On  the  same  page,  in  the  Srd  page- 
column,  in  the  1st  table-column,  in  the 
S2nd  line,  sfter  "chapter"  insert  **; 
except  specific  licenses  authorizing 
redistribution  of  items  that  have  been 
authorized  for  distribution  to  persons 
generally  lincensed  under  Part  31  of  this 
chapter". 

la  On  page  S26S2.  in  1 17031.  in  the 
first  column,  in  footnote  1(a)  of  the  table, 
in  the  second  line,  "or*  should  read  "or". 


rarrALSCRvicc 


Comction 

In  rule  document  88-28448  beginning 
on  page  46883  in  the  issue  of  Tuesday. 


December  13. 198B.  make  the  following 
oorrection: 

On  page  49963.  in  the  third  column, 
and  continuing  on  page  49684  in  the  first 
column,  the  form  headed  FOR  POST 
OFnCE  USE  OATLr  should  read  as 
followrs: 


POP  fOsroffKe  use  ONLY 


II 


(1 
I] 


(1 
II 


TOAOOfCSS 

GIVEN 
l«n  KNOWN  AT 

AOORESS  GIVEN 
MOVEaLEFTNO 

RJRWAfONQ 

ADDRESS 


NO  SUCH  ADDRESS 
OTHER  (SPEOFY): 


NEWAOOSESS 


BOXHOLOER'S 
STREET  ADDRESS 


Poaln«i«i/Osl*  Stamp 


Tuesday 
January  24,  1989 


Part  II 

Department  of 
Education 

Office  of  Special  Education  and 
Rehabiiitative  Services 

Arbitration  Panel  Decision  Under  the 
Randolph-Slieppard  Act;  BHnd  Vendhig 
Faculties 


UMI 


UMI 
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DEPARTMENT  OF  EDUCATION 
Office  of  Speciel  Education  and 


Dated  )anuaiy  17. 1980. 

MMkWMWiU. 

Agsistant  Secretary  for  Special  Education  and 
Rehabilitation  Senricet. 

Arbttralion  Panel  Oedeion  Under  Itie        SynoiMisorAiUtiationPuieiDecisioa 


Wandolpli'Sheppafd  Act;  Bind 


r.  Department  of  Education. 
action:  Notice  of  Arbitration  Panel 
Decision  under  the  RandolphhSheppard 
Act 


:  Notice  is  hereby  given  that  on 
December  18. 1967.  an  arbitration  panel 
rendered  a  decision  in  the  matter  of  the 
State  of  Kansas,  Department  of  Social 
and  Rehabilitation  Services.  Division  of 
Services  for  the  Blind  v.  the  United 
States  Department  of  Transportation, 
Federal  Aviation  Administration.  The 
Kansas  Department  of  Social  and 
Rehabilitation  Services  is  a  '^tate 
Licensing  Agency"  (SLA)  designated  by 
the  Secretary  of  Education.  The  panel 
was  convened  by  the  Secretary  of 
Education  pursuant  to  20  U.S.C  107d- 
1(b).  upon  receipt  of  a  complaint  filed  by 
die  State  of  Kansas  on  August  20, 1966 
(Docket  Na  R-S/86-5). 

Under  this  section  of  the  Act. 
whenever  a  State  Licensing  Agency 
determines  that  a  Fednal  property 
managing  agency  is  failii^  to  comply 
with  the  Act  and  implementing 
regulations,  it  may  file  a  con^aint  with 
the  Secretary,  who  is  then  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 


mONOONTACTt 

George  F.  Arsnow.  Chief.  Vending 
Facility  Brandi.  Division  for  Mind  and 
Visually  Impaired.  Rdiabilitation 
Services  Administration.  Room  323a 
Maiy  R  Switzer  Building.  330  C  Street 
SW..  Washington.  DC  20Z02-2738.  Area 
Code  (202)  732-1317  or  TTY  (202)  732- 
1296.  A  synopsis  of  die  panel's  decision 
is  a|q}ended.  The  full  text  of  die 
arbitration  panel  decision  can  be 
obtained  from  this  contact 


Background 

The  arbitration  record  established 
that  in  1962.  the  Kansas  State  Licensing 
Agency  (SLA)  and  the  Federal  Aviation 
Administration  (FAA)  entered  into  a 
cafeteria  contract  at  the  Air  Route 
Traffic  Cmitrol  Center  (Center)  in 
Olathe.  Kansas  under  the  Randolph- 
Sheppard  Act  (the  Act).  Pursuant  to  this 
contract  the  blind  vendor  assigned  by 
the  SLA  provided  the  services  t)m)ugh 
several  vending  machines  located  in  and 
ad)acent  to  the  cafeteria.  In  late  1963. 
after  the  FAA  determined  that  hot  meal 
service  was  needed  by  its  empl^ees, 
die  SLA  agreed  to  operate  sudi  a 
service  on  a  trial  basis,  in  addition  to 
the  vending  machines.  However,  the 
original  contract  was  not  modified  to 
reflect  this  additicmal  arrangement 

On  May  1, 1985.  die  SLA  notified  die 
FAA  diat  it  was  terminating  the  hot 
meal  service  because  it  was 
unprofiteUe  and  caused  a  reduction  in 
vending  machines  income.  The  FAA 
subsequendy  solicited  bids  from  outside 
ccmtractors  and  on  August  1. 1966. 
awarded  a  hot-meal  cafeteria  contract 
to  fteaktime.  Inc.  which  by  its  terms 
prohibited  Breaktime  from  using  any 
vending  machines  in  ito  cqieration.  In 
making  preparation  for  t^  new  service, 
the  FAA  moved  diree  SLA  vending 
madiines  from  die  cafeteria  to  the 
corridor  leading  into  ^  cafetoia, 
wdiere  two  otho- SLA  madiines  were 
located.  In  additi<m.  the  FAA 
consolidated  the  blind  vendor's  stmage 
space  from  several  small  rooms  to  one 
large  room. 

Arbitration  Panel  Decishtt 

Hie  panel  first  determined  that  the 
FAA  did  not  breach  ito  contract  with  die 
SLA  or  violate  the  Act  by  relocating  the 


vending  machines  and  consolidating 
storage,  space.  On  this  point  the  panel 
found  as  a  fact  that  the  new  space 
assigned  to  the  SLA  was  a  "satisfactory 
site"  ■  under  the  Act  and  regulations. 

Although  it  further  found  that  the  hot 
food  service  provided  by  Breaktime  was 
in  direct  competition  with  the  SLA 
vending  machines,  resulting  in  a 
reductimi  in  inofito  to  the  blind  vendor, 
the  panel  determined  that  such 
competition  was  not  proscribed  by  the 
contract  or  by  the  priority  provisions  of 
the  statute,  llie  panel  spedfically  held 
that  since  Breaktime  was  precluded 
from  operating  vending  machines,  the 
provisions  of  the  Act  at  20  U.S.C  107d-3 
that  require  riiaring  of  income  from 
Cfmpeting  vending  machines  did  not 
apply. 

The  panel  member  who  represented 
the  SLA  dissented.  In  his  opinion,  the 
FAA  violated  the  Act  by  imposing  a 
"limitation"  on  die  SLA's  venu&ng 
madiine  operation,  writhin  the  meaning 
of  20  U.S.C  107(b).*  «vidiout  prior 
approval  of  the  Secretary  of  Education, 
file  dissenting  panel  member  believed 
that  die  reduction  in  blind-vendor  sales 
caused  by  the  Breaktime  cafeteria 
contract  constituted  a  limitation 
imposed  by  the  FAA.  as  did  the 
relocation  of  the  vending  machines  and 
reduction  of  storage  space. 

The  views  expressed  by  the  panel  do 
not  necessarily  represent  the  views  and 
opinion  of  the  Department  of  Education. 

(FR  Doc.  Se-IMI  Filed  1-23-88: 8c4S  am) 


'  SatMaciary  iHe  meao*.  in  pcftincnt  part,  an 
area  fully  acccMifale  lo  vendiiig  fadKly  patron*  and 
conmling  of  a  miniinaai  of  2SB  tqnaic  (ml 
indudHig  atorase.  ao  U.&C  M7a((q  and  34  cut 

»  Under  ttoaactiofc 'Tally  Hwitaiiwuwllw 
ptaoemeBl  or  oparatkM  of  a  (bliad^veraiedl 
vending  facibly  baaed  oa  a  fiadaag  Ikal  aadi 
placeinewt  or  operatioB  would  ad»afaely  afled  ifce 
interesla  of  die  Unilad  Statea  ihaB  lie  i«Hy  luetiiied 
in  writing  to  the  Secretary  |ef  EdncatioB).  «vhe  dMH 
detennine  whether  audi  BmitatioB  i*  {intilied.' 
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XPAimKMT  or  MOUWMO 
MWAN  DfVCLOMKNT 


Office  of  ttw 
lOotfMt  Na  »-e»-1tM; 


:  Office  of  the  Secretary.  HUD. 

:  Notice  of  requeet  for 

■ppitcetione. 


r  HUD-approved  mi 
may  now  apply  for  reservations  of 
Insurance  authority  under  Ihe  Home 
Equity  Conversion  Mortgage  Insurance 
Demonstration  (also  referred  to  as  the 
reverse  mortgase  program).  Under  this 
demonstration.  HUD  will  Insure 
mortgages  on  the  homes  of  elderly 
homeowners,  enabling  them  to  turn  their 
home  equity  into  cash.  A  total  of  2.300 
mortgages  mey  be  insured  through 
September  3a  1901. 

OATC  Applications  from  HUD-approved 
mortgagees  for  reservatioas  of  insurance 
authority  are  now  being  accepted  by 
HUD  Regional  Offices.  To  be  eligible  for 
the  tidtlel  allocation  of  reservations,  s 
mortgagee  must  submit  an  appUcatioa 
by  4  p.m.  on  February  29. 1W0. 
AINNMM:  Applications  should  be  sent  to 
the  Director.  Regional  Office  of  Housing. 
U.&  Department  of  Housing  and  Urban 
Development.  In  the  fe#en  in  eMck  Ihe 


Development. 

mortgages  wiU  be  uilglMiirt. 

Office  addresses  are  Uatad  below: 


Region  k  10  Caaseway  Street.  Roeat  SOt 

Bostoa  MA  0Z222-iaK.  m7-8BB-Sia 
Region  U:  2S  Federal  Plan.  New  Yofk. 

NY  10278-OOM.  21^2a4-Cm 
Region  111:  106  Sooth  7th  Street. 

PhiUdelphia.  PA  10100-3302.  215-807- 

2045 
Region  IV:  75  Spring  Street  Atlenta.  CA 

3O30S-330O.  404-491-4127 
Raglasi  V:  SM  ¥tael  lackseo  Boulevard 

SicMp.iLODio^»u  361  aeeo 

Regloa  VI:  1000  Hirockmorton.  Poet 

Offlee  ■bk  aiOO.  Pert  Worth.  TX 

70113-2906. 017-006-5531 
RmajUm  VU  1109  Grand  Avenee.  Kanaas 

Qty.  MO  04100-240a  010-974-0430 
Region  Vm:  1406  Curtis  Street.  Denver. 

CO  80202-2340.  909-044-4000 
Region  IX:  450  Golden  Gete  Avenue. 

FosI  Office  Box  30003.  Sen  Francisco. 

CA  94102-9440. 415-560-0790 
Region  X:  1321  Seooad  Avenue.  Seattle. 

WA  00101-2060.  200-442^373 
HM  ranTMM  MraiMATIOH  OOMTACTt 
ludith  V.  Mey.  OfRce  of  Policy 
Developoient  end  Reseerch.  Room  0218. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  204ia  (202)  755-6420. 
(This  is  not  s  loU-frve  number. 


The  Home  Equity  Conversion 
Mortgage  Insurance  Demonstratias  «me 
euthorized  by  section  417  of  the  Housing 
and  Community  Development  Ad  of 
1007  (Pub.  L  100-242)  which  edded  a 
new  section  2S5  to  the  National  Heeiii 
Act  (Act).  A  proposed  rule  to  inplMMal 
the  program  was  published  in  the 
Federel  Reglalar  (53  FR  43150)  on 
October  25. 1900.  This  notice  erleae  e«l 
of  I  200.11  of  the  proposed  rule  wkkk 
will  require  a  mortgagee  originating  a 
mortgage  under  section  255  of  the  Afll  te 
have  a  reservation  of  insurance 
authority.  A  reservation  of  insuraaee 
authority  la  an  aasurance  by  the 
Secretary  that  the  Secretary  irfike  able 
to  insure  a  mortgage  which  i 
Secretary's  requirements. 

In  the  proposed  rule.  HUD 

its  Intention  to  invite  lenden  to 

for  reservations  of  IneuraDoe  aBtharily 
prior  to  publicetiooa  of  the  final  nim,  — 
that  it  could  train  HUD-approved 
housing  counseling  agencies  ab«il 
reverse  mortgages  and  their  alteiM 
in  those  areas  where  lenders  plan  te 
originate  morlgagea.  The  purpoee  of  this 
notice  is  te  infoca  morlgaigBee  tkal 
appUcatioos  far  reeervedoos  ere  mmt 
being  accepted  by  their  HUD  Ri^onal 
Office  of  Housing.  Applications  will 
continue  to  tie  accepted  until  all 
leaervatkms  have  bsen  used.  TlMee 
iiiiietlieii  eaa  be  used  to  appff  far 
mortgage  Insarance  only  after  tke  flnal 
wie  JimiMH  rffai  live.  It  is  the  iBalnae 
that  wll  dalH*dae  the  terms  anri 
cooditlons  under  which  HUD  wdleooept 
appttcatiena  far  fasurance.  issue 
commitments,  and  Insure  reverse 
mortgagee. 

t.  Aatldpetad  Ckanflsa  la  tbe  Pled  Rofa 

The  final  rule  will  be  revised  le  Ike 
OKlait  aeadad  to  oonform  to  the 
allocation  and  reeervatioa  prooedaree 

aimnanfed  In  iMs  nntirn  In  srfiitV 

Mm  basis  ef  a  preliminary  review  of  die 
oonuaants  during  the  00-day  puUfc 
comment  period  and  further 
development  of  concepts  in  the 
propoeed  rule,  the  Department  SKpaalS 
that  the  final  rule  wrili  differ  Inm  die 
proposed  rule  as  follows  regardtag  the 
terms  snd  conditions  of  eligible 

"^^Tleflnitioo  of  ••principal  Uisiir 
will  be  darified.  and  it  will  be  osad  to 
calculate  all  payments  to  mnrtfgnrs. 
including  tenure  monthly  paynaala.  TUs 
change  will  have  little  impact  upaa  ikm 
size  of  a  tenure  monthly  peymeat.  kal  ■ 
will  greetly  increese  the  simplicMy  ead 
flexibility  of  FHA-insured  reveiee 
mortgages.  The  propoeed  role  caald  be 


raad  to  suggest  that  FHA  proposed  to 
feHare  three  different  types  of 
■aitflsfliis  In  fact,  any  FHA-insured 
leeerse  mortgage  can  be  more 
eeearateiy  thou^t  of  as  a  line  of  credit 
mortgage  urider  which  the  pattern  of 
payments  may  be  changed  or  varied. 

•  Under  this  reverse  mortgage 
nfrgTT'".  there  Is  a  ui^que  principal  limit 
faraack  mortgage  which  depends  upon: 
(1)  TW  ege  of  the  youngest  mortgagor. 
(I)  die  expected  average  mortgage 
inlarest  rate,  and  (3)  the  value  of  the 
Ityerty.  up  to  the  maximum  mortgage 
[int  for  a  section  203(b)  mortgage  on 
-family  residence  in  the  area. 
I  principal  limit  at  origination  is  the 
amount  that  a  mortgagor  can 
ffsaeive  on  the  first  day  of  a  mortgage 
ami  is  determined  by  using  a  factor 
tatl»  to  be  provided  by  the  Secretary. 
Technically,  it  represents  the  present 
value  of  all  future  peyments  that  a 
SMrtgagor  can  receive,  ^ven  the 
■srtgagor's  age.  interest  rete.  and  house 


9.  Regional  Allocation  of  Reservatkias         6.  Initial  Distribution  of  Reservations 


Hie  principal  limit  increases  each 
■Midi  fay  oae-twelftfa  of  the  expected 
aesiage  mortgage  interest  rate  plus 
psiodic  mortgage  insurence  premium. 
Ite  growing  maximum  principal  limit 
npresenU  the  sum  of  the  present  values 
of  all  past  payments  made  to  the 
mortgagor  pliu  all  future  payments  thet 
the  ssartgagor  may  receive. 

VNmb  the  mortgage  balance  equals 
the  principal  limit  the  mortgagor  cannot 
nceive  any  more  payments,  but  may 
MBMin  in  the  property  until  the 
martgagor  moves,  sells,  or  dies. 

•  A  mortgagor  will  be  permitted  to 
receive  an  initial  payment  under  an 
PHA-insured  reverse  mortgage  up  to  the 
frtndpel  limit  to  pey  off  an  existing 
■artgage.  to  pay  a  contractor  who  has 
■ade  repairs  in  exchange  for  a  lien  to  be 
paid  off  at  closing,  or  for  other  purposes. 

•  Within  the  principal  limit  a 
■HTtgagor  will  have  flexibility  in 
dalermining  the  pettem  of  payments 
ender  e  reverse  mortgage.  For  example. 
•  ■ar%agor  will  be  able  to  combine  a 
Kae  of  credit  with  a  term  or  tenure 
SMI  Ijisgn  or  a  lump  sum  draw  with  a 
taauie  mortgage.  HUD  is  continuing  to 
oansider  whether  limits  should  be 
pieced  on  the  borrower's  choices,  either 
by  rule  or  at  the  lender's  discretion. 

•  HUD  will  permit  shared 
appreciation  between  the  mortgagee  and 

■  for  all  of  the  types  of  reverse 
I  that  can  be  originated  under 
^       ,  as  long  as  the  mortgagee 
I  e  mortgagor  a  comparable 
I  without  shared  appreciation. 


HUD  has  allocated  its  2.500 
reservation  of  insurance  authority  in  lots 
of  SO  among  its  10  Regions  in  proportion 
to  each  Region's  share  of  the  Nation's 
elderiy  homeowners.  The  allocations  are 
as  follows:  Region  I  ISO;  Region  II.  200; 
Region  UL  250;  Region  IV.  500:  Region  V. 
500;  Region  VI.  300;  Region  VII.  150: 
Region  VIII.  100;  Region  IX.  250;  and 
Region  X.  100.  Reservations  may  not  be 
transferred  among  mortgagees  or 
Regions. 

4.  Eligible  Mortgagees 

Any  mortgagee  approved  under  Part 
203  of  Title  24.  Chapter  n  of  the  Code  of 
Federal  Regulations,  except  an  investing 
mortgagee  approved  under  {  203.6.  may 
apply  for  SO  reservations  per  Region.  A 
mortgagee  approved  under  S  203.3.  203.4. 
203.6,  or  203.7  may  purchase,  hold,  and 
sell  mortgages  insured  under  Section  255 
of  the  Act  without  additional  approval 
A  mortgagee  may  apply  for  additional 
reservations  after  its  initial  reservations 
are  used  or  expire. 

5.  AppBcalions 

To  apply  for  a  reservation  of 
iiuurance  authority,  a  mortgagee  must 
submit  a  written  request  stating:  (a)  The 
name  and  address  of  the  mortgagee:  and 
(b)  the  10-digit  mortgagee  identification 
number  confirming  that  the  mortgagee  is 
a  HUD-approved  mortgagee.  Eadi 
application  will  be  for  50  units  in  the 
Region  where  the  mortgagee  applies. 

In  addition,  a  loan  correspondent 
approved  under  section  203.5  must 
provide  evidence  that  all  of  the 
mortgages  that  it  originates  under 
section  255  of  the  Act  will  be  purchased 
by  the  loan  correspondent's  sponsor  or 
sponsors  which  have  been  approved 
under  section  203.  For  each  sponsor,  the 
loan  correspondent  must  provide:  (a) 
The  sponsor's  name  and  address;  (b)  the 
sponsor's  10-digit  mortgagee 
identification  number  and  (c)  a  copy  of 
the  purchase  agreement  which  obligates 
the  sponsor  to  purchase  the  mortgages. 
The  collective  agreements  must  show 
that  all  of  the  mortgages  originated  by 
the  loan  correspondent  will  be 
purchased  if  all  insurance  authority 
resf'rved  by  the  loan  correspondent  is 
used 


Regional  Offices  of  Housing  will  make 
initial  distributions  of  reservations  30 
days  after  the  publication  of  this  notice 
and  will  notify  mortgagees  of  the  results 
of  the  random  drawing.  If  a  Regional 
Office  receives  more  applications  than 
its  allocation  of  reservations,  all 
mortgagees  who  have  applied  during  the 
initial  30-day  application  period  will  be 
placed  on  a  list  according  to  a  random 
drawing.  Reservations  will  be 
distributed  to  mortgagees  starting  at  the 
top  of  the  list.  Mortgagees  who  do  not 
receive  reservations  will  remain  on  the 
list.  Mortgagees  who  apply  after  the  30- 
day  period  will  be  added  to  the  list  in 
the  order  in  which  their  applications  are 
received.  Any  further  reservations  that 
become  available  will  be  distributed 
according  to  this  list 

7.  Expiration  and  Redistribution  of 
Reservatioas 

A  reservation  will  last  for  six  months, 
dating  fix)m  the  effective  date  of  HUD's 
pending  final  rule  implementing  the 
Home  Equity  Conversion  Mortgage 
Insurance  Demonstration  Program.  If  a 
conditional  commitment  has  been 
issued  a  reservation  may  be  extended 
until  the  firm  commitment  for  that 
application  expires.  Mortgagees  that 
hold  reservations  may  apply  for  reverse 
mortgage  insurance  on  the  date  that  the 
final  rule  for  the  demonstration  becomes 
effective.  At  the  end  of  six  months,  the 
Regional  Office  will  recall  reservations 
for  which  a  conditional  commitment  has 
not  been  issued  and  will  distribute  them 
to  the  next  mortgagees  on  the  list  At  the 
discretion  of  the  Director  of  the  Regional 
Office  of  Housing,  a  mortgagee  may 
receive  fewer  reservations  &an 
requested  if  fewer  than  50  are  available 
for  distribution.  If  a  Regional  Office 
does  not  have  a  waiting  list  HUD 
Headquarters  will  reallocate  the 
reservations  to  Regional  Offices  with 
waiting  lists. 

t.  HUD  User  009  Number  for  Mortgagees 
and  Moctgagors 

Mortgagees  who  want  the  names, 
addresses,  and  telephone  numbers  of 
the  HUD-approved  housing  counseling 
agencies  in  their  area  may  call  HUD 
User— (800)  245-2601.  (This  is  a  toU-fi«e 
number.)  About  60  days  after  the 
publication  of  this  notice,  potential 


mortgagors  may  call  this  number  to 
obtain  the  names,  addresses,  and 
telephone  numbers  of  the  participating 
mortgagees  and  the  HUD-approved 
housing  counseling  agencies  in  their 
area. 

Odier  Matters 

This  notice  and  the  rule  with  which  it 
is  associated  do  not  constitute  a  "mafor 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  notice 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  maior 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  marl^ets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  writh  HUD 
regulations  in  24  CFR  Part  SO  whidi 
implement  section  102(2)(C)  of  the 
National  EnvironmeRtal  Policy  Act  of 
1969. 42  U.S.C  4332.  The  FmdLog  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Qerk 
at  the  above  address. 

The  rule  with  which  this  notice  is 
associated  was  listed  as  item  922  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  24. 
1968  (53  FR  41974, 41982)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act.  The  Home 
Equity  Conversion  Mortgage  Insurance 
Demonstration  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

The  collection  of  information 
requirements  contained  in  this  notice 
have  been  submitted  to  OMB  along  with 
the  proposed  rule  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1900.  The  OMB 
clearance  number  is  2528-(n33. 

Date:  )anuary  17. 1989. 
Samuel  R.  Pierce,  ft.. 
Secretary. 
(FR  Doc  80-1510  Filed  1-23-88: 8.-45  amj 
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DEPARTMENT  OF  EDUCATION 
Offloe  Of  SpecW  Education  and 


AfDnfalion  Panel  Dedeion  Under  the 
Handolpti  CTieppaid  All  OllmJ 
Vendbig  FacMUee 


r.  Department  of  Education. 
ACnoH:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act 


:  Notice  is  given  that  on 
October  2a  1987.  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
James  C  Pailanan.  Vendor  v.  Florida 
Department  of  Education.  Division  of 
Blind  Services,  a  "State  Licensing 
Agency"  (SLA)  designated  by  die 
Secretary  of  Education.  This  panel  was 
convened  by  the  Secretary  of  Education 
pursuant  to  20  U.S.C  107d-l(a),  upon 
receipt  of  a  complaint  filed  by  petitioner 
James  C  Paricman  on  July  9. 1981.  as 
amended  on  December  3, 1985.  (Docket 
No.  R-S/82-7). 

Under  this  section  of  die  Act  a  blind 
licensee  who  is  dissatisfied  wiUi  die 
State's  operation  or  administration  of 
the  vending  fadUty  program  may 
reqoest  a  full  evidentiary  hearing  from 
the  SLA.  If  the  licensee  is  dissatisfied 
with  the  State  agency  decision,  the 
licensee  may  file  a  complaint  with  the 
Secretary,  who  is  then  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 


ITKM  CONTACT: 

George  F.  Arsnow.  Chief.  Vending 
Facility  Branch.  Division  for  Blind  and 
Visually  Impaired.  Rehabilitation 
Service  Administration.  Room  3230. 
Mary  E.  Switzer  Building.  Department  of 
Education.  330  C  Street  SW., 
Washington.  DC  20202-2738.  Area  Code 
(202)  732-1317  or  TTY  (202)  732-1298. 


The  full  text  of  the  arbitration  panel 
decision  can  be  obtained  from  this 
source. 

Dated:  January  17, 1989. 
MMieWiw  Win. 

Assistant  Secretay  for  Special  Education  and 
Rehabilitative  Services. 

Synopsu  of  Arbitration  Panel  Dedrion 

/.  Background 

Pursuant  to  a  permit  entered  into 
between  Florida  SLA  and  the  National 
Aenmautics  and  Space  Administration 
(NASA)  under  the  Randolph-Sheppard 
Act  the  complainant  James  Pariiman 
began  operating  a  snack  bar  (vending 
facility  #150)  on  the  diird  floor  of  the 
Kennedy  Space  Center  Headquarters 
building  in  ig6&  From  1975  to  1981, 
competing  vending  facilities  were 
operated  by  Jet  Services,  a  private 
corporation,  consisting  of  a  cafeteria, 
vending  machines  on  the  first  floor,  four 
(4)  machines  on  die  second  floor,  and 
three  (3)  machines  on  the  third  floor. 

In  1981,  the  SLA  obtained  a  permit 
from  the  Space  Center  to  operate  all  the 
snack  bars  and  vending  machines, 
induding  those  previously  operated  by 
Jet  Services.  This  resulted  in  die 
establishment  of  a  new  Randolph- 
Sheppard  vending  facility  #284.  a  lai^ 
vending  machine  route  that  employed 
eight  blind  vendors  and  eight  sighted 
persons.  Portly  thereafter.  Mr.  Parkman 
requested  that  the  vending  machines  on 
the  second  and  third  floors  l>e  assigned 
to  his  fadlity  #150.  The  SLA  agreed  to 
add  the  third  floor  machines  to  his 
facility,  but  left  the  four  (4)  (reduced  to 
three  (3)  since  1984)  machines  on  the 
second  floor  under  the  control  of  the 
new  Randolph-Sheppard  facility  #284. 

//.  Panel  Decision 

The  panel  conduded  that  the  SUA  did 
not  abuse  its  discretion  by  refusing  to 


add  the  disputed  vending  machines  to 
complainant's  vending  facility.  In 
addressing  the  complainant's  claim  that 
the  vending  machines  on  the  second 
floor  assigned  to  facility  #284  were  in 
competition  with  him.  the  panel  agreed 
with  the  SLA  that  nodiing  in  the  Ad 
prohibits  competition  between  blind 
vendors.  Rather,  the  income  sharing 
provisions  of  the  Ad  and  implementing 
regulations  at  34  CFR  395.1  (f)  and  (z) 
apply  only  to  competition  existing 
between  commerdal  vending  concerns 
and  blind  vendors  on  Federal  property. 

Secondly,  the  panel  held  diat  it  lies 
within  the  discretion  of  the  SLA  to 
determine  how  many  blind-vendor 
facilities  it  will  establish  on  a  given 
Federal  property,  as  long  as  the  incomes 
of  the  respective  vendors  are  not 
adversely  affected  as  a  result  The  panel 
spedfically  found  that  nothing  in  the 
Ad  or  implementing  regulations 
guarantees  a  blind  vendor  any  more 
than  a  fair  retiuiL  The  panel  detennined 
that  the  transfer  of  the  disputed 
machines  to  the  complainant  would 
have  disproportionately  benefited  him 
at  the  expense  of  the  other  vendors 
operating  fadlity  #284.  Furthermore,  the 
SAA  had  cushioned  any  negative 
finandal  effects  the  complainant  might 
have  suffered  from  the  establishment  of 
fadlity  #284  by  assigning  to  him  the 
income  from  vending  machines  near  the 
snack  bar  on  the  third  floor. 

For  the  reasons  dted  above,  the  pand 
ui^eld  the  State  hearing  that  dismissed 
complainant's  grievance.  The  views 
expressed  by  the  pand  do  not 
necessarily  represent  the  views  and 
opinions  of  the  Department  of 
Education. 
(FR  Doc.  89-1542  Filed  1-23-88: 8:45  am) 
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Memorandum  of  January  19, 19B9 

Actions  Ck>nceniing  the  Generalized  System  of  Preferences — 
Thailand 


Memorandum  for  ttie  United  States  Trade  Repcesentative 

Porauant  to  sections  502(cH5).  504(aKl).  and  504(c)(3)(B)  and  (C)  of  the  Trade 
Act  of  1974.  as  amended  ("Act")  (19  U.S.C  2462(c)(5).  2464(a)(1)  and  (c)(3)(B) 
and  (C)).  I  am  hereby  acthig  to  modify  the  application  of  duty-free  treatment 
under  Oie  Generalized  System  of  Preferences  (GSP)  currently  being  afforded  to 
certain  products  exported  from  Thailand  and  to  make  findings  concerning  the 
extent  to  which  Thailand  is  providing  adequate  and  effective  means  under  its 
laws  for  foreign  nationals  to  secure,  exercise,  and  enforce  exclusive  rights  in 
intettectual  property,  including  patents  and  copyrights. 

After  considering  two  private-sector  requests  for  review  concerning  the  extent 
to  which  Thailmd  provides  adequate  and  effective  means  of  securing  exclu- 
sive rights  in  patents  and  copyrights,  and  in  accordance  with  section  502(c)(5) 
of  the  Act,  I  have  determined  that  Thailand  does  not  fully  provide  adequate 
and  effective  means  to  secure,  exercise,  and  enforce  exclusive  rights  in 
intellectual  propeity.  Therefore,  piuvuant  to  sections  504(a)(1)  and  504(c)(3)(B) 
and  (C)  of  the  Act  I  have  decided  to  deny  Thailand's  request  for  a  competitive 
need  waiver  on  certain  jewelry  items.  In  addition,  I  revoke  four  competitive 
need  waivers  grai^  to  Thailand  as  part  of  the  1986  GSP  General  Review 
because  I  have  determined  that  these  waivers  are  no  longer  warranted  due  to 
changed  circumstances.  I  also  have  determined  that  calculation  of  Thailand's 
competitive  need  liimt  for  specified  products  imported  during  calendar  year 
1868  shall  be  consistent  with  section  504(c)(2)(B)  of  the  Act  and  implemented 
on  July  1, 1989.  (The  products  affected  by  each  of  these  actions  are  enumer- 
ated in  the  annex  to  this  document)  Finally,  future  requests  for  competitive 
need  waivers  for  Thai  products  will  not  be  looked  upon  favorably  until 
Thailand  provides  adec^iate  and  effective  intellectual  property  protection. 

These  determinations  shall  be  published  in  the  Fedwal  Register. 


THE  WHITE  HOUSE. 
Washington,  January  19,  1989. 
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TSUS 
NUMBER 


HARMO- 
NIZEO 
SYSTEM 
EQUIVA- 
LENT 


DESCRIPTION 


L  MNUL  OF  RCCNJE8TED  OOMFETmVE  NEED  WAIVER 


74014 


7113.11J0 
7113.19.50 
7113.20.50 


jMMkv  of  oraciDua  malala 


R.  REVOCATION  OF  1988  08^ 


REVIEW  COMPEimVE  NEED 


74006 

71iai1.20 

JciMlfy  ale.  sndfMrts 

14014 

0713.31.40 

MunpbMiiat  driad 

13136 

1102.30.00 
1103.14.00 

Rioa  iumI  md  flour 

» 

68842 

8800.19.10 
8639.90.00 
8643.20.00 
8643.30.00 
8643Ja90 
8643.90  JO 
8648.00.00 
0406.10J0 
9406.20J0 
9406.40JO 
9613J0.20 
9613.90.40 

OIlMr  oonnadion  apparatua 

NL  FROOUCTS  SUBJECT  TO  LOWER  COMPEimVE  NEED  UNIT 


72736 

9401.40.00 

FumMura,  woud 

9401.61.80 

NSPF 

9401.88.80 

9403J0J0 

9403.40.90 

9403.50.90 

940a80J0 

53222 

8008.10.20 

Moaaic  Caramic  Floor  T>e 

74821 

6702.90.80 

ArMcW  Rower*  NSPF 

■ 

im  Dec  m-\Tu. 
mat^  coda  n«-o»-M 


|FRDbcM-17Sl 

nat-oi-M 


Pndamation  5836  of  January  28, 1988 

National  Day  of  Prayer  and  Thanksgiving.  1988 

By  die  President  of  the  United  States  of  America 

A  Prodamatiaa 

On  tliis  Bicentennial  of  the  Presidency  of  tlie  United  States  of  America,  it  is 
fitting  to  recall  our  first  President  George  Washington,  who  believed  in  our 
country's  divine  destiny.  He  said.  "No  people  can  be  bound  to  acknowledge 
and  adore  the  invisible  hand,  which  conducts  the  affairs  of  men.  more  dian  the 
people  of  the  United  States." 

As  we  celebrate  this  American  Bicentennial  Presidential  Inaugural  we  cele- 
brate America's  brotheriiood— our  common  ideals,  our  common  kinship,  our 
national  unity.  We  celebrate  America  as  "one  nation  under  God." 

As  I  assume  die  office  of  Resident.  I  am  humbled  before  God  and  »eek  Yfis 
counsel  and  favor  on  our  land,  and  join  with  our  first  President  f^o  said. 
**.  .  it  would  be  peculiarly  improper  to  omit  in  this  first  official  act  my  fervent 
supplications  to  that  Almi^ty  Being  who  rules  over  the  universe.  .  .that  his 
benediction  may  consecrate  to  the  Uberties  and  happiness  of  the  people  of  the 
United  States,  a  govemmoat  instituted  by  diemselves  for  these  essoitial 
purposes." 

NOW.  THEREFORE,  I.  GEORGE  BUSH.  President  of  die  United  States  of 
America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States,  do  hereby  proclaim  January  22. 1989.  a  National  Day  of  Prayer 
and  Thanksgiving  and  call  upon  the  citizens  of  our  great  Nation  to  gather 
together  on  this  day  in  homes  and  places  of  worship  to  pray  in  thank^ving 
for  our  blessings  of  peace.-  fieedom.  prosperity,  and  Independence.  Let  all 
Americans  kneel  humbly  before  our  Heavenly  Father  in  search  of  His  counsel 
and  for  His  divine  guidance  and  wisdom  upon  the  leaders  of  the  United  States 
of  America. 

IN  WTFNESS  WHEREOF.  I  have  hereunto  set  my  hand  diis  twentiedi  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eightyniine.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Rules  and  Regulations 


Federal  Rejister 
VoL  54.  No.  15 
Wedneaday.  lanuary  25.  1989 


TYw  section  of  the  FEDERAL  REGISTER 
contains  regiMory  documents  having 
ganerar  appjcabaty  and  legal  effect,  most 
o(  vvhich  are  keyed  to  and  codHied  in 
the  Code  of  Federal  Regutafons.  wfiich  is 
puMshed  under  SO  tHtes  pmuanl  to  44 

u&c  tsio. 

The  Code  of  Federal  Reguiationa  is  aoU 
by  the  Suparintendant  of  Documents. 
Prices  of  new  boolts  are  isted  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  hMpMHon 
8«rvic« 

7CFRPart31t 

(00Gl(atNa8a-«58] 

Inapacllon  of  Maans  or  Convayanoa, 
naggiQa,  and  Cargo  Moving  Intarslala 
From  Hawaii  Puarto  Rico,  or  the  Vkgln 


r:  Anioial  and  Rant  Health 
Inapcctioa  Service.  U^A. 
ACnONE  Fhial  rule. 


v:  We  are  amending  two 
subparts  in  oar  Hawaiian  and  territorial 
quarantine  notices  with  respect  to 
inspection  requirements  and  the 
kicatian  of  faiqiectian  for  ships,  other 
swfaoe  craft  aircraft,  and  cargo, 
baggage,  and  personal]  eBeda  moving 
from  Hawaii,  Puerto  Rico,  or  the  Virgin 
Islands  of  the  United  States  to  other 
parts  of  the  United  States.  These 
amendments  will  improve  the  efficiency 
of  inspections,  and  consolidate  and 
clarify  the  Department's  regulations  and 
procedures  with  respect  to  these 
inspections.  We  are  also  making 
editorial  changes  to  make  the 
organization  of  the  two  subparts  similar. 
UPlLilVE  OATC  February  24. 19t». 
FOR  FUNTHCR  INFORMATION  CONTACT: 

Mr.  Charles  A.  Havens.  Port  Operations 
Staff.  PPQ.  APHIS,  USDA,  Room  663. 
Federal  Building.  650S  Belcrest  Road, 
Hyattsville,  MD  20782, 301-436-8295. 
aUPPLCMDITARY  aHFORMATKM: 

Backgnnnid 

The  regulations  in  7  CFR  Part  318, 
among  other  things,  quarantine  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands  of 
the  United  States  to  prevent  the  spread 
of  dangerous  plant  diseases  and  insect 
infestations  that  are  new  to  or  not 


widely  prevalent  or  distributed  within 
and  througbont  the  United  States.  The 
two  subparts  we  are  amending  an 
"Hawaiian  Fhrits  and  VegetaMes"  (7 
CFR  318.13  et  seg.y,  and  Traits  and 
Vegetables  From  Puerto  Rico  or  Virgin 
Islands"  (7  CFR  31&5B  et  aeg.). 

We  puUi^ied  in  tfie  Fednal  Register 
on  Febmary  3, 1988  C53  FR  3028-3036, 
Dodcet  Nmnber  84-356),  a  proposal  to 
amend  die  requirements  for  inspection 
of  ships,  vessels,  other  smface  craft  and 
aircrafl,  and  of  certain  cargo,  baggage, 
and  personal  effects  moving  from 
Hawaii,  Puerto  Rico,  or  the  Virgin 
Islands  to  other  parts  of  the  United 
States.  That  proposal  speciHed 
requirements  for  oispection  of  baggage 
moved  frmn  Hawaii,  Puerto  Rico  and  the 
Virgin  Islands  to  other  parts  of  the 
United  States,  darified  requirements  for 
inqwctioB  of  means  of  conveyance  and 
cargo  from  Hawaii,  Puerto  Rico  and  the 
Virgin  Islands,  and  consolidated  vartoos 
requirements  of  the  Hawaii  and  Puerto 
Rico-Virgin  Mands  regulations  to 
improve  organization  of  the  r^^ations 
and  to  aid  enforcement 

Comments 

Our  proposal  invited  die  submisstoo 
of  written  conunents,  whidi  were 
required  to  be  postmarked  or  received 
on  or  before  April  4. 1988.  We  received 
two  comments,  one  from  the  Office  c^ 
Inspector  General  of  the  United  States 
Department  of  Agriculture  and  one  from 
the  Department  of  Agriculture  of  the 
Commonwealth  of  Puerto  Rico. 

The  Office  of  Inspector  General  noted 
that  the  proposed  regulations  do  not 
state  specific  actions  to  be  taken  1^  an 
inspector  «^o  finds  a  passenger  or  an 
artide  to  be  in  violation  of  die 
regulations,  and  suggested  diat  the 
inspedor's  responsibihties  under  these 
circumstances  be  detailed  in  the 
regulations. 

bi  response  to  this  comment  we  are 
making  changes  to  19  318.13-10  and 
318.58-10,  "Inspection  of  baggage,  odier 
personal  effects,  and  cargo".  In 
i  i  318.13-10  and  318.58-10,  die 
proposed  regulations  require  that  a 
person  found  to  be  in  violation  of  the 
regulations  "shall  state  his  or  her  name 
and  address,  and  provide  corroborative 
identification  to  the  inspector."  We  are 
adding  to  this  provision,  each  place  it 
appears,  a  requirement  that  the 
inspector  seize  the  violative  articles, 
and  record  the  name  and  address  of  the 


person  in  vicriatifm  (rf  the  regulations, 
the  nature  of  the  identification 
presented  for  corroboration,  the  nature 
of  the  violation,  the  types  of  articles 
involved,  and  die  date,  time,  and  place 
of  die  violation. 

The  proposed  regulations  state  the 
responsibilities  of  the  inspedor  for 
disposing  of  articles  in  violation  of  the 
regiilations,  in  |i  3iai3-8  and  318.58-8. 
"Articles  and  persons  subfed  to 
inspection." 

Taken  together,  diese  sections  of  the 
regulations  describe  the  mspector's 
responsibility  to  prevent  the  movement 
of  articles  in  violation  of  tiie  regnlations. 
andlo  obtain  die  infonnation  necessary 
for  filing  a  conqilaint  or  assessing  a  dvil 
penalty  against  the  violator.  Proceedings 
for  civil  penalties  or  other  legal  actions 
against  the  violator,  if  any  are  initiated, 
will  be  bandied  in  accordance  with 
applic^ile  Department  procedures  and 
rnlies  of  practice. 

The  Puerto  Rico  Department  of 
Agricuhwe  obfected  to  die  fact  that  the 
proposed  regulations  do  not  deal  with 
the  movement  of  baggage  and  cargo 
from  the  mainland  to  Puerto  Rico,  and 
noted  that  there  are  many  pests  and 
diseases  that  could  move  to  Puerto  Rico 
in  baggage  or  cargo  and  cause  harm  to 
Puerto  Rican  agriculture. 

We  are  not  makifig  any  changes  in 
response  to  this  comment  We  agree  that 
there  are  many  pests,  such  as  dtrus 
canker  and  various  fruit  files,  that  could 
cause  damage  if  moved  to  Puerto  Rico 
from  die  mainland.  However,  movement 
of  artides  that  could  contain  pests  and 
diseases  from  any  other  state  to  Puerto 
Rico  is  regulated  by  7  CFR  Part  301, 
"Domestic  Quarantine  Notices,"  and  is 
outside  the  scope  of  the  proposed 
regulations,  wldch  pertain  to  the 
quarantines  imposed  on  Hawaii.  Puerto 
Rico  and  the  Virgin  Islands,  and  concern 
movements  fiom.  not  to.  those  places. 

Based  on  the  rationale  in  the  proposal, 
we  are  adopting  the  provisions  of  the 
proposal  as  a  final  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "vaafstr  rule."  Based  on  infonnation 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  SlOO 
million;  will  not  cause  a  major  increase 
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in  coals  or  piice*  for  consumer*, 
individual  industries,  federal,  state  or 
local  govemmeni  agencies  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
Slates-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  market*. 

Most  of  the  effects  of  this  rule  will 
apply  to  airlines  and  ship  line*  that  are 
not  small  entities.  Any  effects  on  small 
entities  by  the  rule's  inspection  and 
shipping  requirements  [e.g..  small 
packer*  and  shippers)  *hould  be 
minimMl:  the  rule  doe*  not  prohibit  the 
movement  of  any  products  formerly 
allowed  movement,  and  will  not 
increase  shipping  cost*  to  *mall  entitiee. 
Per*on*  are  not  charged  for  the 
in*pection  of  their  baggage  and  other 
personal  effects  by  an  inspector,  and 
there  i*  no  in*pection  cost  to  shipper* 
and  importer*  of  cargo  with  the 
exception  of  relmbunement  to  the 
Department  for  overtime  hour* 
requested  by  *hipper*  or  importers. 

Under  the*e  circumstance*,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  ReducHosi  Act 

The  regulations  in  thi*  rule  contain  oo 
Information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  198a  u  amended  (44 
U.S.C.  3S01erM9.). 

Executive  Order  US7S 

This  program/activity  i*  listed  in  the 
Catalog  of  Federal  Domeatic  Assistance 
under  No.  10.025  and  is  sub)ect  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
*late  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

list  of  Sub)ects  la  7  CFR  Part  nt 

Agricultural  commodities.  Baggage. 
Cargo.  Guam.  Plant  diaease*.  Plant 
peat*.  Plant*  (Agricultural.  Quarantine. 
Hawaii.  Puerto  Rico.  Tranaportation. 
Virgin  Uland*.  Incorporation  by 
reference. 

Accordingly.  7  CFR  Part  318  i* 
amended  a*  follow*: 

PAirr  31«-HAWAIIAN  AND 
TCRRfTOmAL  QUAfUNTINE  NOnCCS 

1.  The  authority  citation  for  Part  318  i* 
revised  to  read  as  follows: 

AuUnriiy:  7  U.&C  ISObb.  ISOdd.  ISOm. 
laoff.  1S1. 1S2.  ie«a.  167: 7  CFR  ri7  2.51  and 
371J|c|. 


|$18.13s    (Amendadl 

2.  Section  318.13a  i*  amended  by 
removing  paragraph  (b). 

3.  Section  31S.13-3  i*  amended  by 
reviaing  paragraph  (a)  and  by  adding  a 
new  paragraph  (d)  to  read  a*  follow*: 


|S1t.1>-8   CondMonsefi 

(a)  To  any  degtination.  Any  regulated 
artide*  may  be  moved  interstate  from 
Hawaii  in  accordance  with  this  subpart 
to  any  destination  if: 

(1)  The  movement  is  authorised  by  a 
valid  certificate  i**ued  in  accordance 
with  I  318.13-4  (a)  or  (b)  and  the 
movement  complies  with  the  condition* 
of  any  applicable  compliance  agreement 
made  under  |  31&.13-4(d).  or 

(2)  The  movement  i*  exempted  from 
oertiflcate*  or  limited  permit 
requirement*  by  adminiatrative 
instnictions  in  this  subpart 

(d)  Attachment  ofcertificatm  and 
limited  permitB.  Except  as  otherwise 
provided  for  certain  air  cargo  and 
containerized  cargo  on  ships  moved  in 
accordance  with  i  3iai3-ia  each  box. 
bale.  cnte.  or  other  container  of 
regulated  articles  moved  under 
certificate  or  limited  permit  shall  have 
the  certificate  or  limited  permit  ^  .tached 
to  the  outside  of  the  container  Provided 
That  if  a  oertiflcate  or  limited  permit  is 
iaaued  for  a  ahipment  of  mora  than  one 
container  of  for  bulk  product*,  the 
certificate  or  limited  permit  ahall  be 
attached  to  or  stamped  oo  the 
accompanying  waybill  manifest  or  bill 
(rf  lading. 

4.  Section  318.13-8  ia  revised  to  read 
as  follows: 


vessel,  or  other  surface  craft"  is 
inserted. 

c.  In  paragraph  (a)  "Virgin  Islands  of 
the  United  State:"  is  removed  and 
"Virgin  Islands  of  the  United  States."  Is 
inserted,  and  the  remainder  of  that 
sentence  is  removed. 

d.  In  paragraph  (b)  "a  ship,  vessel  or 
other  surface  craft  or  aircraft  in 
Hawaii"  is  removed  and  "an  aircraft 
moving  from  Hawaii  to  Guam,  or  a  ship, 
vessel  or  other  surface  craft  in  Hawaii" 
is  inserted. 

e.  In  paragraph  (b)  "the  ship,  vessel 
other  surface  craft  or  aircraft  before 
arrival"  is  removed  and  "the  aircraft 
moving  from  Hawaii  to  Guam,  or  the 
ship,  vessel  or  other  surface  craft  before 
arrival"  is  inserted. 

ft.  Section  318.13-8  is  revised  to  read 
as  follows: 

|818.1>-«    ArUctaeandparaerasubteclle 


I318L18-8 

For  shipments  of  regulated  articles 
moved  in  accordance  with  this  subpart 
the  following  information  shall  be 
dearly  marked  on  each  container,  or  for 
shipmenU  of  multiple  containen  or  bulk 
product*,  on  the  waybill  manifeat  or 
bill  of  lading  accompanying  the  artides: 
Natura  and  quantity  of  contents:  name 
and  addre**  of  ahipper.  owner,  or 
person  *hipping  or  forwarding  the 
artide*:  name  and  addre**  of  con*ifliee: 
*hipper'*  identifying  mark  and  number. 
and  the  number  of  the  certificate  or 
limited  permit  authorizing  movement  If 
one  wa*  iaaued. 


1 318.18-7    (AMMndedl 

5.  Section  318.13-7  is  amended  aa 
follow*: 

a.  The  heading  i*  changed  to  read 
"Product*  a*  *hip*'  *lore*  or  in  the 
po*ae**ion  of  pa**engera  or  crew." 

b.  In  paragraph  (a)  "ship,  vessel  other 
surface  craft,  or  aircraft"  is  removed 
and  "aircraft  moving  to  Guam.  ship. 


Persons,  means  of  conveyance 
(induding  ships,  other  ocean-going  craft 
and  aircraft),  baggage,  cargo,  and  any 
other  artides.  that  are  destined  for 
movement  are  moving,  or  have  been 
moved  from  Hawaii  to  the  continental 
United  States.  Guam.  Puerto  Rico,  or  the 
Virgin  Island*  of  the  United  State*  are 
*ubiect  to  agricultural  inspection  at  the 
port  of  departure  and /or  the  port  of 
arrival  If  an  inspector  find*  any  artide 
prohibited  movement  by  the  quarantine 
and  regulation*  of  thi*  *ubpart,  he  or 
she.  taking  the  least  drastic  action,  shall 
order  the  return  of  the  article  to  the 
place  of  origin,  or  the  exportation  of  the 
artide.  under  safeguards  satisfactory  to 
him  or  her.  or  otherwise  dispose  of  it  in 
whole  or  part  to  comply  with  the 
quarantine  and  regulations  of  this 
subpart 

7.  Section  3iai3-«  is  revived  to  read 
a*  follows: 

|S1t.13-8 


(a)  Inspection  of  aircraft  prior  to 
departure.  No  person  shall  move  any 
aircraft  from  Hawaii  to  the  continental 
United  States.  Puerto  Rico,  or  the  Virgin 
Islands  of  the  United  State*,  unle**  the 
per*on  moving  the  aircrafi  ha* 
contacted  an  inspector  and  offered  the 
inspector  the  opportunity  to  inspect  the 
aircraft  prior  to  departure  and  the 
inspector  has  informed  the  person 
proposing  to  move  the  aircraft  that  the 
aircraft  may  depart. 

(b)  Inspection  of  aircraft  moving  to 
Guam.  Any  person  who  has  moved  an 
aircrafi  from  Hawaii  to  Guam  shall 
contact  an  inspector  and  offer  the 
inspector  the  opportunity  to  inspect  the 
aircrafi  upon  the  aircrafi's  arrival  in 


Guam,  antes*  the  aircraft  has  been 
in*pected  and  cleared  in  Hawaii  prior  to 
departure  in  accordance  with 
arrangement*  made  between  tfie 
operator  of  the  aircraft  the  Animal  and 
Plant  Heahh  fanpectian  Service,  and  the 
government  of  Guam. 

(c)  Inspection  ofshJpe  aptm  arrivoL 
Any  person  who  has  moved  a  ship  or 
other  ocean-going  craft  &t>m  Hawaii  to 
the  continental  United  States.  Guam, 
Puerto  Rico,  or  the  Vir^  IsImmIs  of  the 
United  Slates  shall  contact  an  inspector 
and  offer  the  inspector  the  opportunity 
to  inspect  the  sh^  or  other  ocean-going 
craft  upon  its  arrival 


H  318.13-10  and  318.13-11    [Ranwesdl 
&  Section*  31&13-10  and  318.13-11 
are  removed. 

1318.13-12    insdalgnalad  aa  j  318.13-10 

■na  nwieeaj 

0.  Section  31&13-12  is  redesignated  a* 
f  31&13-10,  and  is  revised  to  read  aa 
follows: 

I318L13-10 


{•)  Offer  for  iotpectiom  by  aircnfl 
passeggert.  Pssssngsrs  destjnsd  Sot 
movement  by  eiicnft  frees  Hawaii  to 
lliii  I lailinniital  lliiiliiil  ItalBS.  reeitii 
Rico,  orlhe  Vtegitt  Islaads  aClfae  United 
Steles  shaU  offer  dieir  ceny-«n  linmagii 
end  other  pwrsnnal  effiscte  far  inspection 
at  the  ptece  marked  for  sgricultnral 
inspections,  nriiich  wiU  be  locntad  at  the 
airport  security  checkpoint  or  the 
aircraft  boarding  gate,  at  the  time  they  ■ 
pass  through  the  checkpoint  or  the  gate 
Pa*aengen  *haUofiier  their  check-in 
baggage  for  inspection  at  agriaiUural 
inspection  stetions  prior  to  submitting 
their  baggage  to  the  check-in  baggage 
facility.  When  an  inspector  haa 
inspected  and  passed  such  haflgag"  or 
personal  effecta.  he  or  she  *hall  apply  a 
USOA  stamp,  inspection  *ticker.  or 
other  identification  to  such  baggage  or 
personal  effecto  to  indteate  that  such 
baggage  or  personal  efliecte  have  been 
in*pected  and  passed  as  required. 
Passengen  thall  di*do*e  any  fruits, 
vegetables,  plants,  plant  products,  or 
other  articles  that  are  requested  to  be 
disdosed  by  the  inspector.  When  an 
inspection  of  a  passenger's  baggage  or 
personal  effecte  disdoses  an  article  in 
violation  of  the  regulations  in  this  part, 
the  inspector  shall  seize  the  artide.  The 
passenger  shall  state  his  or  her  name 
and  address  to  the  inspector,  and 
provide  the  inspector  with  corroborative 
identification.  The  inspector  shall  record 
the  name  and  address  of  the  passenger, 
the  nature  of  the  identification 
presented  for  corroboratton.  the  nature 
of  the  viotetioii.  the  types  of  articles 


involved,  end  the  date  time,  and  i^ace 
of  the  viotetion. 

(b)  Offer  for  iagpectkm  by  aircraft 
crew.  Aircraft  crew  memben  destined 
for  movement  by  aircnft  froas  Hawaii  to 
the  continental  United  Stetes,  Puerto 
Rico,  or  the  Virgin  Islands  of  tiie  United 
Stetes,  shall  ofier  their  baggage  and 
personal  eSecte  for  wapeti&OD.  et  the 
inspection  stetion  designated  for  the 
employing  airline  not  1ms  than  20 
minutes  prior  to  the  schedided  departure 
time  of  the  aircraft  or  die  rescheduled 
departure  time  as  posted  in  the  public 
areas  of  the  airport  When  an  inspector 
has  inspected  and  passed  sudi  baggage 
or  penonal  effecte.  he  or  she  shall  e^lty 
a  USDA  stamp,  inspection  stidcer,  or 
other  identification  to  the  baggage  or 
personal  effecto  to  indicate  that  sach 
baggage  or  personal  effecto  have  been 
inspected  and  passed  as  required. 
Aircraft  crew  members  shall  disdose 
any  finite  vegetebles,  plants,  ptent 
prodocte  or  odier  artides  that  are 
requested  to  be  disclosed  by  the 
inspector.  When  an  inqiectiaa  of  a  crew 
member's  baggage  or  persmal  effecte 
discloses  an  article  in  viobtiaa  of  the 
regahtions  in  tilte  part  die  inspector 
sball  setee  the  article.  The  crew  1 
shall  stete  his  or  her  name  and  address 
to  the  inspector.  moA  provide  die 
Inspector  with  corroborative 
identificatiaBL  The  tespector  shaU  record 
the  name  and  address  of  die  crew 
measber.  the  natare  ol  die  identification 
presented  for  corroboiation.  the  native 
of  the  violation,  the  types  of  artides 
involved,  and  the  date  tnne.  and  place 
of  the  violation. 

(c)  Baggage  inspection  for  persons 
traveling  to  Guam  on  aircraft.  No 
person  who  hes  moved  from  HawaO  to 
Guam  on  an  aircraft  riiall  remove  or 
attempt  to  remove  any  baggage  or  otfier 
personal  effecto  fitun  the  area  secured 
for  custonw  inspections  before  the 
person  has  oflesed  to  an  inspector,  and 
has  had  passed  by  the  inspector,  his  or 
her  baggage  and  other  p«sonal  efiiecte 
persons  shall  disclose  any  finite 
vegeteUes.  plante  plant  producte  or 
other  articles  that  are  requested  to  be 
disclosed  by  the  bupecttx.  Wb«i  an 
inspection  of  a  person's  baggage  or 
personal  effecte  discloses  an  artide  in 
violation  of  die  regutetions  in  this  part 
the  inspector  shaD  seize  die  article.  The 
person  shall  state  his  or  her  name  and 
address  to  the  inspector,  and  provide 
the  inspector  with  corroborative 
identification.  The  inspector  shall  record 
the  name  and  address  of  the  person,  the 
nature  of  die  identification  presentMl  for 
corroboration,  the  natore  of  the 
violation,  the  types  of  articles  involved, 
and  the  date.  time,  and  place  of  the 
violation. 


(d)  Baggage  acceptance  and  loading 
on  aircraft  No  person  shall  accept  or 
load  any  dieck-in  aircraft  baggage 
destined  for  movement  fitnn  Hawaii  to 
the  continental  United  States,  Puerto 
Rico,  or  die  Virgin  Islands  of  the  United 
States,  unless  a  certificate  is  attached  to 
the  baggage,  or  the  baggage  bears  a 
USDA  stamp,  inspection  sticker,  or 
other  indication  applied  by  an  inspector 
representing  that  the  baggage  has  been 
inspected  and  passed, 

(e)  Offer  for  inspection  by  persons 
moving  by  ship.  No  person  who  has 
moved  on  any  ship  or  other  ocean-going 
craft  fitira  Hawaii  to  the  continental 
United  States.  Puerto  Rico,  Goara.  or  the 
Virgin  blands  of  die  United  States,  shaD 
remove  or  attempt  to  remove  any 
baggage  or  other  personal  effecto  fiom 
the  designated  inspection  area  as 
provided  in  i  318.13-10(h)  on  or  off  the 
ship  or  other  ocean-going  craft  unless 
the  person  has  offered  to  an  inspector 
for  inspection,  and  has  had  passed  by 
the  inspector,  die  baggage  and  other 
personal  efiiecte  Persons  shaD  disclose 
any  finite  vegetables,  plante  plant 
producte  or  other  artides  that  are 
requested  to  be  disdosed  by  the 
inspector.  When  an  inspection  of  a 
person's  beggage  or  personal  effecto 
disdoses  an  artide  in  violation  of  the 
regulations  in  this  part  the  inspector 
shaU  seise  tee  article.  The  person  shall 
state  his  or  her  name  and  address  to  the 
inspector,  and  provide  the  inspector 
with  corroborative  identification.  The 
inq^ector  shall  record  the  name  and 
addrsss  of  the  person,  the  nature  of  the 
idmtification  presented  for 
corroboratian.  the  nature  of  die 
violation,  the  types  (tf  articles  involved, 
and  the  date.  time,  and  place  of  the 
vic^tioa. 

(f)  Loading  of  certain  cargoe*.  (1) 
Except  as  otherwise  provided  to 
paragraph  (f)(2)  of  titis  section,  no 
person  shall  present  to  any  oonunon 
carrier  or  contract  carrier  Cor  movement 
and  no  common  carrier  or  contract 
carrier  riiaO  load,  any  cargo  nonteining 
finite  vegetebles.  or  other  articles 
reguteted  under  this  subpart  diet  are 
destined  for  movement  from  Hawan  to 
the  continental  United  State*.  Puerto 
Rico,  or  the  Virgin  Islands  of  the  United 
States,  unless  the  cargo  has  been  offered 
for  inspection,  passed  by  an  inspector, 
and  bean  a  USDA  stamp  or  USDA 
inspection  sticker,  or  unless  a  certificate 
or  limited  permit  is  attached  to  the  cargo 
as  specified  in  S  318.13-3(d). 

(2)  Cargo  designated  in  paragraph 
(f)(1)  of  this  section  may  bie  loaded 
widiout  a  USDA  stamp  or  USOA 
inspection  sticker,  and  without  an 
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attachpd  certificate  or  limited  permit  if 
the  cargo  it  moved: 

(i)  As  containerized  cargo  on  ships  or 
other  ocean-going  craf)  or  as  air  cargo: 

(ii)  The  carrier  has  on  file 
documentary  evidence  that  a  valid 
certificate  or  limited  permit  was  issued 
for  the  movement:  and 

(lii)  A  notation  of  the  existence  of 
these  documents  is  made  by  the  carrier 
on  the  waybill,  manifest,  or  bill  of  lading 
that  accompanies  the  shipment. 

(g)  Removal  of  certain  cargoe»  in 
Guam.  No  person  shall  remove  or 
attempt  to  remove  from  a  designated 
inspection  area  as  provided  in  I  918.13- 
10(h).  on  or  off  the  means  of 
conveyance,  any  cargo  moved  from 
Hawaii  to  Guam  containing  fruits, 
vegetabiea.  or  other  articles  regulated 
under  this  subpart  unless  the  cargo  has 
been  inspected  and  passed  by  an 
inspector  in  Guam. 

(h)  S^xice  andfacilitin  for  baggos* 
inspection.  Baggage  inspection  will  not 
be  performed  until  the  person  in  charge 
or  possession  of  the  ship,  other  ocean- 
going craft,  or  aircraft  provides  space 
and  facilities  on  the  means  of 
conveyance,  pier,  or  airport  that  «• 
adequate,  in  the  inspector's  judgment, 
for  the  pwf onnanoe  of  inspectiofL 

ia  A  new  I  S18.1S-11  is  MkM  to  tmd 
as  follows: 


a.  In  the  first  sentence  of  paragraph 
(a)  "Before  any  ship,  vessel,  other 
surface  crafl.  or  aircraft  from  Hawaii"  Is 
removed  and  "Before  any  aircraft 
moving  to  Guam  from  Hawaii,  or  any 
ship,  vessel,  or  other  surface  crafi  from 
Hawaii"  is  inserted. 

b.  In  the  second  sentence  of  paragraph 
(a)  the  colon  after  "inspection  area"  is 
replaced  with  a  period  and  the 
remainder  of  that  sentence  is  removed 

13.  Newly  designated  |  318.13-13  is 
revised  to  read  as  follows: 


1 318.88-3    I 


•af318.88-t 


|S18.1>-1S 


by  lie 


If  an  Inspector,  through  an  Inapectkn 
pursuant  to  this  subpart  finds  that  a 
■Mns  of  conveyance  ia  Infested  with  or 
contains  (^nt  pests,  and  the  inspector 
orders  disinfection  of  the  means  of 
conveyance,  then  the  person  in  charss 
or  in  posaesaion  of  the  means  of 
conveyaooa  shall  disinfect  the  means  of 
conveyance  and  its  cargo  in  accordance 
with  an  approved  mediod  conUined  in 
the  Plant  Protection  and  Quarantine 
Treatment  Manual  under  the 
supervision  of  an  inspector  and  in  a 
Bunner  prescribed  by  the  inspector, 
prior  to  any  movement  of  the  means  of 
conveyance  or  iu  cargo.  The  Plant 
Protactloo  and  Quarantine  Treatment 
Manual  is  Incorporated  by  reference. 
For  the  full  identification  of  this 
standard  see  I  300.1.  "MateriaU 
incorporated  by  reference." 

M818>t8-18»SBM»  818.18-17 

818L18-18I 

11.  Sections  318.13-18  through  318.18- 
17  are  redesi^iated  as  818.18-12  dirough 
318.13-18. 

1818.18-18    lAiMiitfsil 

12.  Newly  designated  I  318.13-12  Is 
amended  as  follows: 


Notwithstamtog  any  other 
restrictions  of  this  sub|>art.  articles 
subiecl  to  the  requirements  of  the 
regulations  in  this  subpart  may  be 
moved  if  they  are  moved: 

(a)  By  the  United  States  Department 
of  Agriculture  for  experimental  or 
sdentiflc  purpoees; 

(b)  Pursuant  to  a  Departmental  permit 
issued  for  the  article  and  kept  on  file  at 
the  port  of  departtire: 

(c)  Under  conditions  specified  on  the 
Depertmental  permit  and  found  by  the 
Administrator  to  be  adequste  to  prevent 
the  spreed  of  plant  pests  and  diseases: 
and 

(d)  With  a  Departmental  tag  or  label 
bearing  the  number  of  the  Departmental 
permit  issued  for  the  article  securely 
sttached  to  the  outside  of  the  container 
of  the  article  or  securely  attached  to  the 
article  itself  if  not  in  a  oootainer. 


16.  Section  318.58-3  is  redesignated  as 
I  318.56-2.  the  section  heading  is 
revised  paragraphs  (a),  (b)  and  (c)  are 
redesignated  as  (b)(1).  (b)(2)  and  (b)(3). 
and  a  new  paragraph  (a),  and  new 
heading  for  paragraph  (b)  are  added  to 
read  as  follows: 


181^88-1    U 

14.  Section  318J»-1  is  amended  by 

adding  a  new  paragraph  (f)  lo  reed  es 

follows: 

•        •        •        •        • 

(f)  Certificate.  A  document  signed  by 
an  inspector  certifying  that  a  particular 
ship,  vessel  other  surface  craft  or 
aircraft  or  any  spedfled  lot  or  shipment 
of  fruits  or  vegetables  or  other  plant 
materials,  via  baggage,  parcel  post 
express,  freight  or  oUier  mode  of 
transportation,  has  been  inspected  and 
found  apparently  free  from  artldes  the 
movement  of  which  in  prohibited  by  the 
quarantine  and  reguUtioos  in  this 
subpart  and  from  the  plant  pests 
referred  to  in  said  quarantine:  or  thet 
the  lot  or  shipment  is  of  such  a  nature 
that  no  danger  of  infesUtion  or  infection 
is  involved  or  that  It  has  been  treated  in 
a  manner  to  eliminate  infestation.  A 
cartincate  covering  treated  products 
must  state  the  treatment  applied. 


IS18J8-8 

(a)  Prohibited  movement  Fruils. 
vegetable*,  and  other  products  specified 
in  i  318.56  and  not  eligible  for 
inspection  and  certification  under 

I  316.58-4  or  otherwise  expressly 
authorized  movement  in  the  regulations 
in  this  subpart  are  prohibited 
movements. 

(b)  Regulated  movement.  (1)  Subfect 

to  *  •  * 

•        •        •        •        • 

17.  A  new  i  318.58-3  is  added  to  read 
as  follows: 


f818JS-l    IWliliilil 
15.  Section  318.56-2  is  removed 


I818J8-8    CondMtonsofi 

(a)  To  any  deetination.  Any  regulated 
articles  may  be  moved  interstate  from 
Puerto  Rico  or  the  Virgin  Islands  of  the 
United  States  in  accordance  with  this 
subpart  to  any  destination  if: 

(1)  The  movement  is  authorized  by  a 
vaUd  certificate  issued  in  accordance 
with  I  318.5»-4.  or 

(2)  The  movement  is  exempted  from 
certificate  requirements  by 
administrative  instructions  in  this 
subpart 

(b)  Segregation  of  certified  articlee. 
Artiden  authorized  for  movement  by  a 
certificate  after  treetment  in  eccordance 
with  i  318.58-4(b).  taken  aboard  any 
ridp.  vessel,  other  surfsce  craft,  or 
aircraft  in  Puerto  Rico  or  the  Virgin 
Islands  of  the  United  States,  must  under 
the  supervision  of  an  inspector,  be 
semgsted  and  protected  from 
Infestation  by  any  plant  pest  or  disease. 

(c)  Attachment  of  certificates.  Except 
as  otherwise  provided  for  certain  air 
cargo  and  containerized  cargo  on  ships 
moved  in  accordance  with  i  3ia56-ia 
each  box.  bale,  crate,  or  other  container 
of  regulated  articles  moved  under  a 
certiflcate  shall  have  the  certificate 
attached  lo  the  outside  of  the  container 
Provided,  that  if  a  certificate  is  issued 
for  a  shipment  of  more  than  one 
conUiner  or  for  bulk  products,  the 
certificate  shall  be  attached  lo  or 
stamped  on  the  accompanying  waybill 
manifest  or  bill  of  lading. 

1818.88  8    IWeinevs*! 
I818J8-4    IWUiili  Hillest818J8-8| 
18.  Section  318.58-5  is  removed  and 
I  318.56^  is  redesignated  as  i  318.58.5. 


19.  A  new  i  31&56-4  is  added  to  read 
as  follows: 

fS18J8-4   leeuence  of  certificates. 

An  inspector  may  issue  a  certificate 
for  the  movement  of  regulated  articles 
upon  compliance  with  the  regulations  in 
this  subpart  and  under  either  of  the 
following  conditions: 

(a)  Certification  on  basis  of  inspection 
or  nature  of  lot  involved.  An  inspector 
may  issue  a  certificate  for  fruits  and 
vegetables  designated  in  §  318.56-2(b)(l) 
after  he  has  inspected  them  and  found 
that  they  appear  free  from  infestation 
and  infection,  or  has  determined  without 
an  inspection  that  the  lot  for  shipment  is 
of  such  a  nature  that  there  appears  to  be 
no  danger  of  infestation  or  infection. 

(b)  Certification  on  basis  of  treatment 
Fruits  and  vegetables  designated  in 

i  3ia56-2(b)  may  be  certified  after 
undergoing  an  approved  treatment 
contained  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual  under  the 
supervision  of  an  inspector  and  if  the 
articles  are  handled  after  treatment  in 
accordance  with  all  conditions  that  the 
inspector  requires.  The  Plant  Protection 
and  Quarantine  Treatment  Manual  is 
incorporated  by  reference.  For  the  full 
identification  of  this  standard  see 
i  300.1,  "materials  incorporated  by 
reference."  Treatments  shall  be  applied 
at  the  expense  of  the  shipper,  owner,  or 
person  in  charge  of  the  articles.  The 
Department  of  Agriculture  or  its 
inspector  will  not  be  responsible  for  loss 
or  damage  resulting  from  any  treatment 
prescribed  or  supervised  under  this 
subpart 


1818.58-80    (Redeelgnelsdssf81838-4a) 

20.  Section  318.5e-3c  is  redesignated 
as  I  318.58-ta. 

1318.88-7    (Amended] 

21.  Section  316.56-7  is  amended  as 
follows:  (a)  By  removing  "ships,  vessels, 
or  aircraft"  and  inserting  "ships  or  other 
ocean-going  craft";  (b)  by  adding  the 
phrase,  "or  aircraft  moving  from  Puerto 
Rico  or  the  Virgin  Islands  of  the  United 
States  to  Guam"  after  the  words  "United 
States"  and  before  the  words  ": 
Provided.  That";  and  (c)  by  amending 
the  reference  to  "3ia58-ll"  to  read 
"316.56-12"  in  the  proviso. 

22.  Section  316.56-6  is  revised  to  read 
as  follows: 

f318J8-8    Articles snd persons subfect to 


Persons,  means  of  conveyance 
(including  ships,  other  ocean-going  craft, 
and  aircraft),  baggage,  cargo,  and  any 
other  articles  that  are  destined  for 
movement  are  moving,  or  have  been 
moved  from  Puerto  Rico  or  the  Virgin 
Islands  of  the  United  States  to  any  other 


State.  Territory,  or  District  of  the  United 
States  are  subject  to  agricultural 
inspection  at  the  port  of  departure  and/ 
or  the  port  of  arrival  If  an  inspector 
finds  any  article  prohibited  movement 
by  the  quarantine  and  regulations  of  this 
subpart  he  or  she,  taking  the  least 
drastic  action,  shall  order  the  return  of 
the  article  to  the  place  of  origin  or  the 
exportation  of  the  article,  under 
safeguards  satisfactory  to  him  or  her.  or 
otherwise  dispose  of  it  in  whole  or  part, 
to  comply  widi  the  quarantine  and 
regulations  of  this  subpart. 

23.  Section  3ia56-9  is  revised  to  read 
as  follows: 

S318J8-8    Inspection  of  means  of 
oonvsyance. 

(a)  Inspection  of  aircraft  prior  to 
departure.  No  person  shall  move  any 
aircraft  from  Puerto  Rico  or  the  Virgin 
Islands  of  the  United  States  to  any  other 
State,  District  or  Territory  of  the  United 
States,  except  Guam,  unless  the  person 
moving  the  aircraft  has  contacted  an 
inspector  and  offered  the  inspector  the 
opporttmity  to  inspect  the  aircraft  prior 
to  departure  and  die  inspector  has 
informed  the  person  proposing  to  move 
the  aircraft  thiat  Oie  aircraft  may  depart 

(b)  Inspection  of  aircraft  moving  to 
Guam.  Any  person  who  has  moved  an 
aircraft  from  Puerto  Rico  or  the  Virgin 
Islands  of  the  United  States  to  Guam 
shall  contact  an  inspector  and  offer  the 
inspector  the  opportunity  to  inspect  the 
aircraft  upon  the  aircraft's  arrival  in 
Guam,  uidess  the  aircraft  has  been 
inspected  and  cleared  in  Puerto  Rico  or 
the  Virgin  Islands  prior  to  departure  in 
accordance  with  arrangements  between 
the  operator  of  the  aircraft,  the  Animal 
and  Plant  Health  Inspection  Service, 
and  the  government  of  Guam. 

(c)  Inspection  of  ships  upon  arrival. 
Any  person  who  has  moved  a  ship  or 
other  ocean-going  craft  from  Puerto  Rico 
or  the  Virgin  Islands  of  the  United 
States  to  any  other  State,  District  or 
Territory  of  the  United  States  shall 
contact  an  inspector  and  offer  the 
inspector  the  opportunity  to  inspect  the 
ship  or  other  ocean-going  craft  upon  its 
arrival. 

H  31838-10  and  318.58-14    (Removed) 

§  318.58-1 1  [Wedsslgnated  as  §  318.58-10 


24.  Sections  316.56-10  and  31&58-14 
are  removed,  and  §  316.56-11  is 
redesignated  as  S  318.56-10  and  revised 
to  read  as  follows: 

§318J8-10    Inapoction  of  baggage,  ottiar 
personal  affacISi  snd  cargo. 

(a)  Offer  for  inspection  by  aircraft 
passengers.  Passengers  destined  for 
movement  by  aircraft  from  Puerto  Rico 


or  the  Virgin  Islands  of  the  United 
States  to  any  other  State,  Territory,  or 
District  of  the  United  States,  except 
Guam,  shall  offer  their  carry-on  baggage 
and  other  personal  effects  for  inspection 
at  the  place  marked  for  agricultural 
inspections,  which  will  be  located  at  the 
airport  security  checkpoint  or  the 
aircraft  boarding  gate,  at  the  time  they 
pass  through  the  checkpoint  or  the  gate. 
Passengers  shall  offer  their  check-in 
baggage  for  inspection  at  agricultural 
inspection  stations  prior  to  submitting 
their  baggage  to  the  check-in  baggage 
facility.  When  an  inspector  has 
inspected  and  passed  such  baggage  or 
personal  effects,  he  or  she  shall  apply  a 
USDA  stamp,  inspection  stidcer,  or 
other  identification  to  the  baggage  or 
personal  effects  to  indicate  that  the 
baggage  or  personal  effects  have  been 
inspected  and  passed  as  required. 
Passengers  shall  disclose  any  fruits, 
vegetables,  plants,  plant  products,  or 
other  articles  that  are  requested  to  be 
disclosed  by  the  inspector.  When  an 
inspection  of  a  passenger's  baggage  or 
personal  effects  discloses  an  article  in 
violation  of  the  regulations  in  this  part, 
the  inspector  shall  seize  the  article.  The 
passenger  shall  state  his  or  her  name 
and  address  to  the  inspector,  and 
provide  the  inspector  with  corroborative 
identification.  "The  inspector  shall  record 
the  name  and  address  of  the  passenger, 
the  nature  of  the  identification 
presented  for  corroboration,  the  nature 
of  the  violation,  the  types  of  articles 
involved  and  the  date,  time,  and  place 
of  the  violation. 

(b)  Offer  for  inspection  by  aircraft 
crew.  Aircraft  crew  members  destined 
for  movement  by  aircraft  from  Puerto 
Rico  or  the  Virgin  Islands  of  the  United 
States  to  any  other  State,  Territory,  or 
District  of  the  United  States,  except 
Guam,  shall  offer  their  baggage  and 
personal  effects  for  inspection  at  the 
inspection  station  designated  for  the 
employing  aiHine  not  less  than  20 
minutes  prior  to  the  scheduled  departure 
time  of  the  aircraft  or  the  rescheduled 
departure  time  as  posted  in  the  public 
areas  of  the  airport.  When  an  inspector 
has  inspected  and  passed  such  baggage 
or  personal  effects,  he  or  she  shall  af^ly 
a  USDA  stamp,  inspection  stidcer,  or 
other  identification  to  the  baggage  or 
personal  effects  to  indicate  that  such 
baggage  or  personal  effects  have  been 
inspected  and  passed  as  required. 
Aircraft  crew  members  shall  disclose 
any  fhiits,  vegetables,  plants,  plant 
products,  or  other  articles  that  are 
requested  to  be  disclosed  by  the 
inspector.  When  an  inspection  of  a  crew 
member's  baggage  or  persona!  effects 
discloses  an  article  in  violation  of  the 
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ragulaUons  In  Ihb  put  Hm  impwUir 
•hall  MiM  Um  vtld*.  TIm  craw  mMnbsr 
•hall  atata  hia  or  bar  nsMa  and  addraaa 
to  Iha  inspactor.  and  provida  tha 
Inspactor  with  cocToborativ* 
idantiRcaUon.  Tha  inapackv  aball  raoord 
Iha  nama  and  addraaa  of  tha  craw 
mambar.  tha  natora  of  tha  Idantiflcatkn 
pmanled  for  cofToboratlan.  tha  natura 
of  tha  vkriaHona.  tha  typaa  of  artidas 
tnvolvad.  and  tha  data.  tlaM.  aad  plaoa 
of  tha  violation. 

(c)  Bagtage  Umptction  for^anem 
traveling  to  Guam  on  aircraft.  No 
pareon  who  haa  movad  froaa  Pttarto  Rico 
or  tha  Virgin  Ulanda  of  tha  Unitad 
Stalas  to  Guam  on  an  aircraft  ahall 
ramova  or  attaapl  to  ranova  any 
baggafa  or  othar  paraonal  affacts  from 
Iha  area  aacurad  for  cualoma  inapectiona 
bafore  tha  paraon  haa  offarad  to  an 
inapactor.  and  had  paaaad  by  tha 
Inapactor.  his  or  bar  baggaga  and  othar 
paraonal  affacts.  Peraooa  ahall  dlacloaa 
any  frulta.  vagalablaa.  planta.  plant 
producta.  or  olhar  artidaa  that  ara 
raquastad  to  ba  diacloaad  by  tha 
Inapactor.  Whan  an  inapacHon  of  a 
paraon'a  baggaga  or  paraonal  efTecta 
diadoaaa  an  artida  in  violation  of  tha 
ragulationa  in  this  part  tha  inspactor 
ahall  aaisa  tha  artida.  Tha  parson  ahall 
atala  hia  or  har  nama  and  addraaa  to  tha 
Inapactor.  and  provida  tha  inapactor 
«vith  oorroboraliva  idantiflcation.  Tha 
Inapactor  ahall  racord  tha  nama  and 
addiaaa  of  the  peraon.  tha  natura  of  tha 
idenlincation  preaanted  for 
corroboratkm.  tha  natura  of  tha 
violation,  tha  typaa  of  artidaa  taivohred. 
and  tha  data.  tima.  and  placa  of  tha 
violation. 

(d)  Baggage  accepting  and  loading  on 
aircraft  No  parson  ahall  accapt  or  load 
any  chack-in  aircraft  baggaga  daatinad 
for  movamant  from  Puarto  Rico  or  tha 
Virgin  laUnda  of  tha  Unitad  SUitaa  to 
any  othar  State.  Territory,  or  District  of 
tha  United  Slates,  axoap*  Guam,  unlaaa 
a  cartifkata  ia  attached  to  tha  baggaga. 
or  tha  baggaga  baan  a  USOA  stamp, 
inspactloa  sticker,  or  othar  indicatioa 
applied  by  an  inspactor  raprassating 
that  tha  ba0a«B  has  baas  oOarad  for 
bispactioa  snd  passed  by  sn  hMpactor. 

(a)  Offer  for  inapecUon  by  pertona 
movina  by  thip  No  parsoa  who  haa 
moved  on  any  ahip  or  othar  ooaan-going 
craft  from  Puarto  Rico  or  Iha  Virgin 
Islands  of  Iha  United  Suias  to  sny  othar 
State.  Territory,  or  District  of  the  United 
States  shall  raawva  or  attempt  lo 
ramova  any  bagpigs  or  olhar  paraonal 
effects  from  s  issipistad  laspsction 
araa  aa  provided  la  I  31«Jft-ia(h).  oa  or 
off  tha  ahip  or  othar  ooaaa-foing  craft 


unless  the  parson  has  offarad  to  an 
inspector  foe  Inapactioo.  and  haa  paaaad 
by  the  inapactor.  die  baggage  and  othar 
paraonal  effects.  Parsons  shall  disdoee 
any  fruits,  vagatablas.  plants,  plant 
products,  or  othar  artidaa  that  ara 
requested  to  ba  disdoaed  by  tha 
inspador.  Whan  an  inspection  of  a 
person's  baggage  or  personal  effects 
diadoaea  an  artide  in  violation  of  tha 
ragulationa  in  thia  part  the  Inspedor 
shall  seise  the  artida.  The  parson  shaB 
state  his  or  her  nama  and  address  to  tha 
inspedor.  and  provida  tha  Inspector 
with  corroborstiva  identification.  Tha 
inspector  shall  record  the  name  and 
address  of  the  parson,  die  natura  of  tha 
identification  presented  for 
corroboration,  the  natura  of  the 
violation.  Iha  types  of  artides  involved, 
and  the  data.  tiaa.  and  place  of  tha 
violation. 

(f)  Loading  of  certain  cargom.  (1) 
Except  as  otherwise  provided  in 
paragraph  (fM2)  of  thia  aection.  no 
peraon  ahall  preaeni  lo  any  common 
carrier  or  contrad  carrier  for  movement 
and  no  coaunon  carrier  or  contract 
carrier  ahaU  load,  any  cargo  containing 
fruila,  vegetablea.  or  other  artidaa 
regulated  under  thia  aubpart  that  are 
diatinad  for  movement  from  Puerto  Rico 
or  the  Virgin  Islanda  of  the  United 
States  to  any  other  Stale.  Territory,  or 
Distrid  of  the  United  Steles,  except 
Guam,  unless  the  cargo  has  bean  offered 
for  inspection,  paaaad  by  an  inspactor, 
snd  bean  of  USOA  stamp  or  USOA 
inspediaa  sticker,  or  ulesss  a  certificate 
or  limited  permit  is  sttachad  to  the  cargo 
as  specified  in  |  n&SS-3(c). 

(2)  Cargo  designated  In  paragraph 
(fMl)  of  this  section  may  be  loaded 
without  s  USOA  stamp  or  USOA 
inapedion  aticker  and  without  an 
sttachad  cartlficata  or  limited  permit  if 
tha  cargo  Is  moved: 

(i)  As  containerized  cargo  on  ships  or 
other  ocean-going  craft  or  as  air  cargo: 

(ii)  Tha  carrier  has  on  Ola 
documentary  evidence  that  a  valid 
certificale  or  limited  permil  was  iaaued 
for  the  movement;  and 

(iii)  A  notation  of  the  exiatenca  of 
theae  documenta  ia  made  by  tha  carrier 
on  the  waybill,  manifest  or  bill  of  tading 
that  accompaniea  the  ahipment 

(g)  Removal  of  certain  cargoe$  in 
Guam.  No  peraon  ahall  remove  or 
attempt  to  raaaove  from  a  designated 
inspection  area  aa  provided  in  i  3ia.Sd- 
10(h).  on  vir  off  the  meana  of 
conveyance,  any  cargo  moved  from 
Puarto  Rico  or  the  Virgin  istanda  of  the 
United  States  to  Guam  coatabiing  fruila. 


vegetables,  or  othar  artides  regulated 
under  this  aubpart  unleaa  the  cargo  has 
been  inapacted  and  paaaad  by  an 
inapeclor  in  Guam. 

(h)  Space  and  facilitiea  for  baggage 
inspection.  Baggaga  Inspection  will  not 
be  performed  until  the  person  in  charge 
or  possession  of  the  ship,  other  ocean- 
goins  craft  or  aircraft  provides  space 
and  fadlitiaa  on  tha  means  of 
conveyance,  pier  or  airport  that  are 
adequate,  in  the  inspector's  iudgment 
for  the  performance  of  inspections. 

2S.  A  new  1 318.S8-11  is  added  to  read 
as  follows: 

IS1AM-11 


If  an  inspector,  through  an  inspection 
purauant  to  this  subpart  finds  that  a 
meana  of  conveyance  ia  infealed  with  or 
conlaina  any  plant  pest  and  the 
inapactor  orders  diainfection  of  the 
meana  of  conveyance,  then  the  person  in 
charge  or  in  possession  of  the  means  of 
conveyance  shall  disinfed  the  meana  of 
conveyance  and  ita  cargo,  in  accordance 
with  an  approved  method  contained  in 
the  Plant  Protection  and  Quarantine 
Treatment  Manual  under  the 
auperviaion  of  an  inspector  and  in  a 
manner  prescribed  by  the  inspector, 
prior  to  any  movement  of  the  means  of 
conveyance  or  its  cargo.  The  Plant 
Protection  ahd  Quarantine  Treatment 
Manual  is  incorporated  by  reference. 
For  the  full  identification  of  this 
standard,  see  I  300.1.  "Materials 
incorporated  by  reference." 

|S1tJa-11   IRsdssignstad  ss  %  siua-ui 

20.  Section  31^58-12  is  redesignated 
as  I  31&S8-14. 

27.  A  new  i  318.58-12  ia  added  and 
reserved  ss  follows: 


|S1«J»>ia    IRsearvad] 

28.  Section  3ia58-13  is  revised  to  read 
as  follows: 

I818JS-1S 


Notwithstanding  any  other 
restrictions  of  this  subjwrt,  srticles 
Bubiect  to  the  requirements  of  the 
regulations  in  this  subpart  may  be 
moved  if  they  are  moved: 

(a)  By  the  United  Stales  Department 
of  Apiculture  for  experimental  or 
acientinc  purpoaea; 

(b)  Pursuant  to  a  Departmental  permit 
iaaMd  for  the  artida  and  kept  on  file  at 
the  port  of  departure: 

(c)  Under  conditiona  apedfied  on  the 
Departmental  permil  and  found  by  the 


Administrator  to  be  adequate  to  prevent 
the  spread  of  plant  paste  and  diaeaaes: 
and. 

(d)  With  a  Departmental  tag  or  label 
bearing  the  number  of  the  Departmental 
permit  iasued  for  the  artide  securely 
attached  to  the  outeide  of  the  container 
of  the  article  or  securely  attached  to  the 
artide  itself  if  not  in  container. 

29.  A  new  |  31&58-15  is  added  to  read 
as  follows: 

fn8.S8-l5   Coats  and  diarvsa. 

Plant  Protection  and  Quarantine  shall 
furnish  the  services  of  the  inspector 
during  regularly  assigned  houra  of  duty 
at  the  usual  places  of  duty  without  cost 
to  the  person  requesting  the  services. 
Plant  Protection  and  Quarantine  will  not 
assume  responsibility  for  any  costs  or 
charges,  other  than  those  indicated  in 
this  paragraph,  in  connection  with  the 
inspection,  treatment  conditioning. 
storage,  forwarding,  or  any  other 
operation  inddental  to  the  movement  of 
regulated  artides  under  this  subpart 

30.  A  new  i  318.58-16  is  added  to  read 
as  follows:  , 

i81tM-1«    CancetaMonefeartNlcalaa. 

Any  certificate  that  has  been  issued 
at  authorized  under  this  subpart  may  be 
withdrawn  by  an  inspector  orally  or  in 
writing  if  he  or  she  determines  that  the 
holder  of  the  certificate  has  not 
complied  with  all  conditions  under  the 
regulations  for  the  use  of  the  document 
If  the  cancellation  is  oral,  the  dedsion 
and  the  reasons  for  the  withdrawal  shall 
be  confinned  in  writing  as  promptly  as 
circumstances  allow.  Any  person  whose 
certificate  has  been  withdrawn  may 
appeal  the  decision  in  writing  to  the 
Administrator  within  ten  (10)  days  after 
receiving  written  notification  of  the 
withdrawal.  The  appeal  must  state  all  of 
the  facte  and  reasons  upon  which  the 
person  relies  to  show  that  the  certificate 
was  wrongfully  withdrawn.  As  promptly 
as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  dedsion.  A  hearing  «vill  be  held 
to  resolve  any  conflict  as  to  any 
material  fact  Rules  of  practice 
concerning  a  hearing  will  be  adopted  by 
the  Administrator. 

Done  in  Washington.  DC.  this  19lh  day  of 
January  1988. 

laaMaW.Gkiaaar. 

Adminittrator,  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  a»-1651  Filed  1-24-88: 8:45  am) 
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7  CFR  Parts  725  and  726 

Farm  MarfcaUng  Quotas,  Acraage 
Alotmonta,  and  Production 


AOENCV:  Agrictdtural  Stabilization  and 
Conservation  Service  (ASCS).  USDA. 
action:  Final  rule. 


:  This  final  rule  adopte  without 
chai^  an  interim  rule  that  was 
published  on  October  31, 1988  (53  FR 
43845).  The  interim  rule  amended  the 
regulations  found  at  7  CFR  Parte  725  and 
726  to  implement  provisions  of  the 
Disaster  Assistance  Ad  of  1988  with 
respect  to:  (1)  Crediting  flue-cured  or 
burley  tobacco  undermarketings;  (2) 
determining  1989  effective  burley 
tobacco  marketing  quotas;  and  (3)  the 
lease  and  transfer  of  burley  tobacco 
marketing  quotas  after  July  1. 

;  January  25. 1989. 


^TiON  contact: 

Dennis  Daniels,  Program  Spedalist 
Tobacco  and  Peanute  Division,  ASCS, 
USDA.  P.O.  Box  2415,  Washington,  DC 
20013,  telephone  (202)  382-0200. 
sumsMENrARv  mfonmation:  This  rule 
has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  dassified  as  "not  major."  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  coste  or  prices  for 
consumen.  individual  industries. 
Federal,  State  or  local  govemmente,  or 
geographic  regions;  or  (3)  significant 
adverse  effecte  on  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markete. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loan  and 
Purchases;  10.051,  as  found  in  the    * 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
A^cultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subjed  matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultetion  with  State  and  local 


officials.  See  the  notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Discussum  of  Changes 

This  final  rule  adopU  without  change 
an  interim  rule  which  amended  the 
regulations  found  at  7  CFR  Parte  725  and 
726  to  implement  the  provisions  of 
section  203  of  the  Disaster  Assistance 
Act  of  1988  ("the  1988  Act")  with  respect 
to  the  determination  of  the 
undermarketings  of  the  1988  crop  of 
burley  or  flue-cured  tobacco  that 
otherwise  could  be  claimed  in 
accordance  with  sections  317  and  319  of 
the  Agricultural  Adjustment  Act  of  1938, 
as  amended  ("the  1938  Act").  Section 
203  of  the  1988  Act  provides  that  such 
undermarketings  shall  be  reduced  by  the 
number  of  poimds  for  which  a  disaster 
payment  was  made  on  the  1968  crop  of 
tobacco. 

With  regard  to  burley  tobacca  section 
304  of  the  1988  Act  authorizes  an 
increase  in  the  1989  effective 
undermarketings  from  that  previously 
authorized  if  producers  on  a  farm  have 
undermariceted  the  farm's  1968  effective 
farm  marketing  quota  due  to  a  natural 
disaster  condition.  The  interim  rule 
amended  the  regulations  found  at  7  CFR 
Part  726  to  provide  that  the  1989 
effective  undermarketings  for  qualifying 
burley  tobacco  farms  may  not  exceed 
the  sum  of  the  pounds  of  quota  leased  to 
the  farm  in  1988  and  125  percent  of  the 
1988  basic  farm  mariwting  quota. 

The  interim  rule  also  amended  the 
regulations  at  7  CFR  Part  726  to 
implement  the  provisions  of  section  304 
of  the  1988  Ad  which  amended  section 
319  of  the  1938  Act  with  respect  to  dte 
1988  and  subsequent  crops  of  buriey 
tobacco  to  authorize  the  lease  and 
transfer  of  burley  tobacco  marketing 
quotas  after  July  1  under  certain  natural 
disaster  conditions. 

One  comment  was  received  during  the 
comment  period  which  ended  on 
November  30, 1988.  A  State  farm 
oiganization  urged  adoption  of  the 
interim  rule  as  a  final  ride. 

listo  of  Subjeds  in  7  CFR  Parts  725  and 

726 

Acreage  allotments.  Marketing  quotas. 
Reporting  and  recordkeeping 
requirements.  Tobacco. 

Final  Rule 

PARTS  725  AND  726-(  AMENDED] 

Accordingly,  the  interim  rule 
amending  7  CFR  Parte  725  and  726 
which  was  published  at  53  FR  43845  on 
October  31. 1988,  is  adopted  as  a  final 
rule  without  change. 
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Final  rule. 


r.  ThU  actkNi  MtabHtkM 

MlabU.  NMnr*.  and  tJiport  pwcentajiM 
of  7S  pafoant  2S  parcant  and  0  parcant. 
raapactlvaly.  for  aariialabia  Caltfoniia 
almaada  raoahrad  by  haMMars  dartnt  Hm 
laaa-W  crop  yaar.  wfikk  bagan  |u)y  1. 
1988.  TMa  action  is  taken  under  tha 
mafkaUi^  order  for  almonds  grown  in 
California  and  Is  intended  to  avokl 
unraasooable  nuctuatlona  In  •hlpoMnts 
and  prioaa  in  view  of  projected  record 
large  Cailfomla  and  worldwida  afanond 
supplies. 

I OATK  Fsbr«ary  M.  1988. 


Tha  purpoaa  of  the  RFA  la  to  fit 
regulatory  actions  to  tke  scale  of 
business  subject  to  such  actions  in  order 
that  tmall  businasaes  will  not  be  anduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  Issued  thereunder,  are 
unique  in  that  they  sre  brought  sbout 
throi«h  roup  action  of  aaaentlally  saaQ 
entities  ecting  on  their  own  behalf. 
Thus,  both  ststus  have  saiall  entity 
orientation  and  cooipatibility. 

There  are  an  estimated  t15  handlers 
of  almonds  sublets  to  reguietlon  ander 
the  maiietinf  order  for  CaHfomia 
gliiYff^Mia  during  the  current  season. 
There  are  approxtanataly  7.S00 
producers  In  tha  ragulated  area.  Small 
agrlcuhuml  iwuducart  have  been 
defined  by  the  SaaU  Bualnaaa 
Adminlatratlon  (19  CFK  121.2)  as  thoaa 
having  aisrags  fross  annnni  reeenuea 
for  tha  last  Ihraa  years  of  laaa  than 
gBOOOaa  and  snail  agrfcultaml  aanrlca 
1m  thoaa 


Allan  Balden.  Marketing  SpedeUst. 
Maikatli^  Order  Adminiatratloo  Branch. 
Room  I&25.  South  BulkUng.  F*V.  Ahtt. 
USOA.  P.O.  Box  98466^  Weehinflon.  DC 
200SO-O«a8(  lalephonr.  (2U)  447-«JBl 

final  rule  is  leeued  under  marketing 
•pnament  and  Order  No.  901.  both  ae 
amended  (7  CFK  Part  tOI).  reguUting  the 
handling  of  almonds  grown  in 
California,  heretaafler  lelerred  to  ee  the 
"order."  Hm  order  and  apnanent  are 
effective  under  the  AgriouKuvnl 
Mafietii^  Agreement  Ad  ol  10S7.  aa 
amended  (7  U.S.C.  601-074).  hereinafter 
referred  to  as  the  "Act." 

TMs  tfaiel  rale  has  been  ie»lewad 
under  Executive  Order  122V1  and 
DepertmentsI  Regulation  1S12-1  and  baa 
been  determined  to  be  a  "non-maios^ 
rale  under  criteria  contained  therein. 

Pursuant  to  requirementa  sal  forth  ta 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricuhard 
Marketii^  Scrvloe  (AMS)  has 
unisldered  the  economic  Impact  of  lids 
action  on  sauB  entitles. 


firms  are  defined 

annual  receipts  ars 

The  maioclty  of  handlers  and  produoars 

of  Callfocnia  almonds  OMy  be  daaelfied 

as  small  antltlee. 

This  action  will  require  handlers  ol 
California  almonds  to  withhold,  ee  a 
reserve,  from  normal  domestic  and 
export  markets.  2S  percent  of 
merchantable  almonds  received  from 
growers  during  the  1988-88  crop  year— 
|uiy  1. 1988  through  |une  3a  1988.  The 
remaining  7S  oercant  (the  salable 
percentafs)  off  the  crop  may  be  sold  by 
handlers  in  any  marhet.  Total  1988  crop 
marketable  production  has  been 
projected  to  be  SSOJ  million  kernel 
weight  pound*— which  would  be  the 
third  largest  crop  In  history.  Total ' 
88  crop  year  supplies  (1988  crop 
marketable  pnxhictlon  plus  marketable 
production  carried  In  from  the  1987-88 
crop  year)  are  protected  at  a  record 
large  782.4  mlUioo  kernel  weight 
pounds — 1U  percent  larger  than  last 
yeer's  previous  record  supply  of  702S 
million  kernel  weight  pouinds.  Theee 
protections  are  besed  on  the  moet  recent 
official  ahnond  crop  estimate. 
Worldwide  supplies  for  1988  sre  also 
expected  to  be  a  record  hish.  Domestic 
and  export  trade  demand  for  1980-88  Is 
estimated  st  S30  million  kernel  weight 
pounds. 

Reeerve  almonds  may  be  releesed  to 
the  selable  catagory  at  a  later  date  If  H 
Is  found  that  the  amount  of  ahnonds 
released  by  the  salable  percentage  Is 
insufficient  to  sstlsfy  the  1988-88  trsde 
demand.  Indudlng  deelrable  tiijiofer 
requirements  for  use  during  the  1888-80 
crop  yeer  (i.e..  If  H  eppears  that  the 
releesed  portion  of  nie  1888  croo  wiB  be 
insufficient  to  meet  1888  80  trade 


demand  needs).  This  could  happen,  for 
example,  if  the  crop  should  tall 
slgniflcantly  short  of  protected 
production.  The  Ahnond  Board  of 
California  (Board)  may  then  vole  to 
release  a  higher  percentage  of  reserve 
almonds  to  the  salable  category  to 
pratrlds  adeqtiate  almonds  to  meet  trade 
demand.  Otherwise,  leserve  almonds 
must  be  dhrertad  to  secondary  outlets. 

While  this  rule  oiay  restrld  the 
amount  of  almonds  which  handlers  may 
sell  in  normal  dooiestic  and  export 
markets,  the  salable  and  reserve 
percentages  are  needed  to  lessen  the 
Impact  ol  the  protected  oversupply 
situation  fadog  the  industry  and  to 
promote  stronger  marketing  conditions, 
thus  avoiding  unreasonable  fluctuations 
in  prices  and  supplies  and  Improving 
grower  returns,  lite  reserve  percentage 
Is  designed  to  reduce  the  oversupply 
situation  in  the  industry  in  the  1988-88 
crop  yeer  by  holding  off  the  maiiiet  a 
pereentage  of  the  available  almonds  that 
could  be  added  to  an  siresdy  fully 
supplied  market.  If  the  reserve  were 
zero  and  all  available  California 
almonds  were  salable,  almond  prices,  in 
a  market  which  alreedy  has  record 
supplies  on  hand,  would  be  expected  to 
drop  in  both  domestic  and  foreign 
markets.  Thus,  the  Board's 
recommendation  for  a  25  percent 
reserve  Is  designed  to  effectuate  the 
puipoees  of  the  Ad  by  svoidhig 
unreasonable  fhiduations  in  supplies 
and  prices.  Alsa  the  erection  of  s 
reserve  from  this  year's  crop  may  edd 
market  stability  to  the  1988-80  crop  year 
by  reserying  25  percent  of  this  year's 
productioo  for  shipaient  during  the  1960- 
90  seeson  in  the  event  that  1888 
produdion  is  inadequate  to  fill  that 
season's  trade  demand. 

The  authority  to  establish  salable  and 
reserve  percentages  is  found  in  |  981.47 
of  the  onler.  This  action  is  based  on  a 
recommendation  of  the  Almond  Boerd 
of  Callfoinia.  hereinafter  referred  to  as 
the  "Boerd."  which  is  the  agency 
responsible  for  local  administration  of 
the  order,  and  upon  other  available 
information. 

Pursuant  to  i|  981.47  and  961.49  of  the 
order,  the  Board  based  its 
recommendation  for  salaUe.  reserve, 
and  export  percentages  of  75  percent  2S 
percent  and  0  percent  (0  percent  of  the 
reserve  set  aside  for  export), 
respectively,  on  estimates  of  marketable 
supplies  and  combined  domestic  and 
export  trade  demands  for  the  1968-88 
crop  year.  Tha  Board's  1988  marketable 
produdion  estimate  of  558.8  million 
kernel  weight  pounds  Is  based  on  its 


1988  crop  estimate  of  508.0  million 
kernel  weight  pounds,  minus  an 
estimaled  wel^  loss  of  23.2  minion 
kernel  weight  pounds  resulting  firon  the 
removal  of  inedible  kemeb  by  han<flers 
and  losses  during  manufaduring. 

Trade  demand  is  estimated  at  530.0 
million  kernel  weight  potmds — 180.0 
million  pounds  for  domestic  needs  and 
3704)  million  pounds  for  export  needs. 
An  hivenlory  adjustment  Is  made  to 
account  for  supplies  of  salable  ahnonds 
carried  in  Crom  the  1987-88  crop  year  oo 
July  1, 1988.  Inventory  adjustments  are 
also  made  for  1987-68  crop  year  reserve 
almonds  released  to  the  salable 
category  effective  August  1. 1988  and  for 
supplies  of  salable  almonds  to  be 
carried  over  on  June  3a  1989  for  early 
season  shipment  during  the  1980-80  crop 
year  until  the  1988  crop  is  available  for 
maiicet  After  adjusting  for  available 
inventory,  the  trade  demand  is 
calculated  at  417.8  million  kemd  weight 
pounds,  the  quantity  oi  ahnonds  from 
the  estimated  1988  marketable 
production  necessary  to  meet  trade 
demand.  The  salable  peroentage  of  75 
percent  is  designed  to  meet  that 
demand. 

The  remaining  25  percent  (139.2 
million  kernel  weight  pounds)  of  the 
1988  crop  marketable  production  wiU  be 
withheld  by  handlers  to  meet  their 
reserve  obligatioas.  All  or  part  of  these 
almonds  may  later  be  released  to  the 
salable  category  if  it  is  found  that  the 
supply  made  available  by  the  salable 
percentage  is  insufficient  to  satisfy 
1968-88  trade  demand,  indudlng 
desirable  carryover  requirements  for  use 
during  the  198»-80  crop  year.  The  Board 
is  required  to  make  any 
recommendations  to  the  Secretary  to 
increase  the  salable  percentage  prior  to 
May  15, 1900.  Alternatively,  reserve 
almonds  may  be  sold  by  the  Board,  or 
by  handlers  under  agreement  with  the 
Board,  to  governmental  agendea  or 
charitable  institutions  or  for  diversion 
into  almond  oil.  almond  butter,  animal 
feed,  or  other  outlets  which  the  Board 
finds  are  noncompetitive  with  existing 
normal  markets  for  ahnonds. 

The  order  permits  the  Board  to 
include  normal  export  requirements 
with  domestic  requirements  in  its 
estimate  of  trade  demand  when 
reconunending  the  establishment  of 
salable,  reserve,  and  expprt  percentages 
for  any  crop  year. 

A  tabulation  of  the  estimates  and 
calculations  used  by  the  Board  in 
arriving  at  its  July  2a  1988. 
recoounendation  follows: 
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As  shown  by  the  preceding  table,  for 
the  1988-89  crop  year,  estimated  exports 
are  induded  in  the  trade  demand.  Thus, 
an  export  percentage  of  0  percent  of  the 
reserve  is  established.  Therefore, 
unreleased  reserve  almonds  will  not  be 
eligible  for  export  to  normal  export 
outlets. 

This  action  is  designed  to  help  avoid 
unreasonable  fludnatioiis  in  shipmatts 
and  prices  as  the  almond  industry  faces 
its  largest  total  worldwide  supply  in 
history.  Worldwide  produdion  for  1988- 
89  is  forecast  by  the  Board  at  788.3 
million  kernel  weight  pounds — second 
only  to  last  year's  (1987-68)  record  high 
production  of  871.4  million  kernel  weight 
pounds.  Wmldwide  supply  for  the 
period  September  1, 1988  through  August 
31, 1909,  is  forecast  by  the  Board  at  a 
record  94ao  million  kernel  weig^it 
pounds.  In  addition,  the  projected  1988- 
88  crop  year  domestic  supply  of  782.4 
million  marketable  kernel  wei^t 
pounds  would  be  39.4  percent  larger 
than  the  561.4  million  kernel  weight 
pound  average  of  domestic  supplies  for 
the  last  five  years  (1983-84  through 
1987-88).  This  year's  projected  domestic 
crop  of  580  millicm  kernel  wei^t  pounds 
would  be  the  third  largest  in  history. 

The  1982  Guidelines  for  Fndt 
Vegetable,  and  Spedalty  Crop 
Marketing  Orders  (GukMines)  specify 
that  110  percent  of  recent  years'  sales 
must  be  made  available  to  primary 
markets  each  season.  This  adion  and  an 


earlier  release  of  reserve  almonds  from 
the  1987  crop  (53  PR  28631.  )uly  29. 1988) 
will  provide  an  estioiated  643.2  million 
kernel  weight  pounds  of  CaUfomia 
ahnonds  for  unrestrided  sales  (1968 
crop  salable  produdion  plus  carryin 
from  the  1987  crop)  to  meet  increasing 
domestic  and  world  almond 
consumption  demaruls.  This  amount 
exceeds  the  actual  1987-88  record  for 
delivered  sales  of  California  almoods  tqr 
32S  percent  Thus,  the  Guidelines 
requirement  will  be  met    ~~ 

Interested  persons  were  invited  in  a 
proposed  rule  (53  FR  380S3.  September 
la  1988)  to  submit  their  views  and 
comments  00  this  adioo  during  a  IS-day 
comment  period. 

Eleven  coounents  were  received 
during  the  15-day  comment  period.  Ten 
comments  on  the  proposed  rule  did  not 
support  the  proposed  percentages  for 
salable  and  reserve  categories  for 
California  almonds  in  the  1988-88 
marketing  jrear.  One  comment  from 
Blue  Diamond  Growers,  Inc..  supported 
the  proposed  rale.  Two  of  die  comments 
were  not  filed  in  dired  re^xmse  to  the 
request  for  cosunents  in  the  proposed 
rule,  but  were  letters  to  the  Secretary  of 
Agriculture  concerning  propoeed  salable 
and  reserve  percentages  for  California 
almonds  during  the  1988-88  year.  These 
were  included  by  the  Department  as 
comments  in  opposition  to  the  propoaed 
rule. 

Commenters  on  the  proposed  rule  to 
estaUisfa  salable  and  reeerve 
percentages  for  California  «.  Jionds 
during  the  1988-88  crop  year  were: 
Steven  W.  Easter,  of  Blue  Diamond 
Growers  (Blue  Diamond);  Budge  Brown, 
of  Brown  Enterprises;  Pnuik  S.  Swain. 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA):  Lars  E. 
Johnson,  of  L  B.  Johnson  Afanond 
Orchards;  Gary  Powell,  of  the  Quality 
Nut  Co.:  Ooyd  Angle,  of  Cal-Ahnond. 
Inc;  Robert  G.  den  DuUc  James  G. 
Crecelitts,  of  Monte  Vista  Farming 
Companjr:  Brian  Lei^iton.  counsel  to  the 
Independent  Almond  Handlers 
Association;  Daniel  L  Mallory.  of  the 
Roberts  Ferry  Nut  Co.;  and  Les  Portello. 
of  Portello  Ranch. 

Several  objedians  mibmitted  to  the 
proposed  1988-89  volume  regulations 
were  raised  by  more  than  one 
commenter.  Whoe  objections  hsve  been 
duplicated  by  more  than  one  party,  the 
content  of  audi  ooaunents  are  discussed 
together.  Other  comments  are  addressed 
individnally. 

The  most  prevalent  comment  on  the 
proposed  volume  regulation  for  the 
1968-88  year  concerned  the  percentage 
levels  proposed  for  salable  and  reserve 
categories.  Several  commenters  raised 
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obi«ctiofis  that  tb*  rmrrve  percentage  of 
2S  percent  it  larger  than  required  In  the 
present  market.  Some  conuneniere  also 
assarted  that  no  volume  regulation  at  all 
would  be  the  most  advantageous 
strategy  for  this  year.  One  commenter 
•tated  that  selling  all  svailable  almonda 
without  utilising  a  reserve  might  expand 
markets  for  almonds.  Several 
commenters  felt  that  while  an  almond 
reserve  of  some  percentage  might  be 
useful  this  yesr.  a  reserve  of  25  percent 
would  be  too  large  because  the  actual 
crop  yield  may  tw  below,  perhaps 
significantly  below,  the  latest  official 
Natloaal  Agriculhiral  Statistics  Service 
(NA8R1  eetimale  of  SSO  million  kernel 
weight  pounds.  If  the  crop  should  be 
sm^er  than  the  NASS  estimate,  these 
commenters  stated,  a  2S  percent  reserve 
could  result  in  reduced  supplies  of 
slmonds  available  for  unrestricted  sales, 
causing  the  industry  to  be  unable  to 
fully  satisfy  the  anticipated  trade 
demand,  if  the  percentages  were  not 
revised  later  in  the  aeason.  One 
commenter  staled  that  if  next  year's 
crop  is  also  unusually  large,  which  is  a 
possibility,  then  the  25  percent  reserve 
would  not  be  likely  to  be  released,  and 
would  result  in  excessive  carryover  of 
Inventory  from  previous  years  which 
could  depress  prices,  or  else  the  reeerve 
would  be  disposed  of  in  noncompetitive 
outlets,  causing  a  large  reduction  in 
returns  on  the  25  percent  of  the  crop  that 
had  been  placed  in  reeerve.  Several 
commenters  suggested  that  a  reserve  in 
the  15  percent  range  might  be  sufficient 
lo  provide  s  buffer  against  a  short  crop 
next  year,  while  allowing  for  high  levels 
of  almond  shipments  early  in  this  crop 
year.  (Many  of  the  concerns  raised  by 
the  foregoing  comments  were  discussed 
in  some  detail  at  the  Board's  |uly  20. 
1988.  meeting,  when  the  1988-88  salable, 
reserve  end  export  percentages  were 
recommended.  At  that  meeting,  options 
discussed  included  the  establishment  of 
no  reserve  for  the  1988-88  year,  and  the 
potential  impact  of  such  action  on  the 
market.) 

In  regard  to  the  concern  that  the  crop 
estimate  is  higher  than  actual  crop 
production  may  be  this  year,  the  Board 
monitors  ongoing  developments  in  the 
industry,  induding  such  factors  ss 
whether  the  total  almond  production  in 
the  current  crop  year  will  fall  short  of 
early  season  estimates.  The  Board  has 
the  responsibility  lo  recommend  an 
increase  of  the  salable  percentage  later 
In  the  season  if  It  sppears  that  supplies 
made  available  by  the  initial  free 
percentage  will  be  Insufficient  lo  meet 
Irsde  demand  needs.  The  next  NASS 
crop  estimate  will  be  available  early  In 
198B.  However,  the  Board  need  not  wait 


until  the  early  1988  estimsle.  but  may 
recon>mend  revising  the  salable  and 
reserve  percentages  st  any  time  until 
May  15  of  each  year,  if  other  information 
available  to  the  Board  indicates  such 
revision  is  necessary  to  provide 
sufficient  supplies  to  meet  trade 
demand. 

Other  commenters  felt  that  the 
reserve  of  25  percent  would  be  too  large 
because  there  is  currently  strong  market 
demand  for  slmonds.  Commenters 
stated  that  since  demand  sppears  good 
In  the  industry,  holding  slmonds  in 
reserve  would  be  necessary  and  would 
reduce  sales  at  the  start  of  the  season. 
The  level  of  demand  is  evidenced,  one 
commenter  stated,  by  the  fact  that  Blue 
Diamond  and  Dole  Foods,  two  large 
handlers  of  almonds,  withdrew 
temporarily  from  the  market  in  mid- 
September  to  reassess  the  market 
situation  snd  adjust  their  pricing 
structures.  One  comment  noted  that,  in  a 
press  release  issued  to  explain  why  It 
was  withdrawing  from  the  market  Blue 
Diamond  stated  that  it  anticipates  that 
the  total  California  almond  yield  will  be 
less  than  official  crop  estimates 
(probably  due  to  stress  and  disease 
factors  stemming  from  this  summer's  dry 
growing  conditions)  and  that  almond 
sales  are  currently  brisk. 

Steven  W.  Easter  of  Blue  Diamond, 
however,  in  his  comment  in  support  of 
the  propoeed  salable  and  reserve 
percentages,  wrote  that  if  the  almond 
industry  were  to  release  all  of  the 
available  almond  tonnage  to  the  market 
immediately  without  use  of  the  reserve, 
the  impact  on  growers'  retunu  would  be 
"disastrous."  Use  of  lero  percent 
reserve  st  the  opening  of  the  crop  year 
would  be  very  detrimental  to  almond 
prices.  Mr.  Easter  wrote.  In  his  opinion, 
if  there  were  no  reserve,  monetary 
returns  to  growers  might  not  even  cover 
the  costs  of  almond  production.  He 
added  that  he  also  believes  that  all  of 
the  available  almonds  could  not  be 
sbsorbed  by  the  market  this  year,  and 
that  If  all  available  almonds  were 
markffted.  speculative  buying  of 
almonds  would  occur  st  very  low  prices 
in  an  unstable  market.  Mr.  Easter  added 
that  since  197a  at  least  one  year  in  three 
has  yielded  a  small  almond  crop  with 
consequent  shortages  in  the 
marketplace.  The  use  of  the  reserve  in 
this  yesr  of  excess  supply,  this 
commenter  stated  would  also  provide  a 
buffer  in  the  event  of  a  short  crop  and 
an  undersupplied  market  next  year, 
which  is  a  statistical  poesibility.  aitd 
would  provide  market  stability. 

Another  concern  raiaed  in  comments 
upon  the  proposed  rule  wss  that 
withholding  s  2S  percent  reserve  on  the 


1988-88  almond  crop  would  be 
detrimental  to  small  handlers  and 
Independent  handlers  of  slmonds. 
Several  commenters  ststed  that  as 
small  businesses,  if  they  could  sell  all  of 
their  almonds  quickly  in  the  beginning 
of  the  season  (i.e..  without  volume 
regulation)  they  would  make  more 
money  than  if  they  held  almonds  in 
reserve,  and  thus,  the  proposed  action  to 
hold  a  reserve  would  have  a  signincant 
impact  on  their  business.  However, 
these  comments  do  not  take  into 
account  the  fact  that  if  there  were  no 
volume  regulation,  not  only  the 
commenters'  own  businesses  but  most 
other  small  almond  handlers  would  be 
trying  to  sell  their  almonds  quickly  in 
Older  to  reduce  storage  or  holding  costs. 
Large  handlers  slso  would  continue  to 
aggressively  market  their  almonds,  and 
the  market  would  be  under  the  pressure 
of  record  large  supplies,  driving  down 
prices  received  for  almonds.  Prices 
ukaly  to  be  received  by  handlers  under 
such  rapid  marketing  of  their  almonds 
(i.e..  without  a  reserve)  would  not  be  the 
same  as  prices  with  a  reserve  in  place. 
Without  a  reserve,  prices  would  be 
expected  to  be  significantly  lower  in  an 
oversuppUed  market.  The  advantage 
described  by  a  handler  if  that  handler 
were  able  to  market  all  its  almonds 
immediately,  is  valid  only  theoretically, 
because  in  sctual  practice  most  handlers 
would  likely  follow  the  same  course  of 
action,  and  thus,  no  particular  handler 
would  be  able  to  market  its  abnonds 
immediately  without  stiff  competition 
from  the  rest  of  the  industry  also 
attempting  to  do  so.  While  large 
handlers  traditionally  market  throughout 
the  crop  year,  it  is  reasonable  to  assume 
that  without  regulation,  they  also  would 
seek  to  market  more  of  their  almonds 
early  in  the  crop  year. 

In  a  related  concern,  several 
commenters  state  that  the  price 
improvement  gained  by  the  reserve 
would  have  to  be  quite  high  in  order  to 
compensate  for  the  holding  of  a  reserve, 
because  these  commenters  equate  the 
reserve  to  losing  25  percent  of  their  crop. 
In  actual  practice,  the  25  percent  reserve 
is  not  lost  to  the  market.  Commonly,  a 
portion  of  the  reserve,  snd  in  some 
cases  the  entire  reserve,  is  released  to 
be  freely  salable  later  in  the  season,  as 
the  18  percent  reserve  portion  of  the 
crop  was  released  in  the  1967-88  crop 
year.  Such  releases  may  occur  once  a 
portion  of  an  annual  crop  has  been 
marketed,  and  the  danger  of  a  seriously 
oversupplied  market  early  in  the 
marketing  season,  with  consequent  price 
reductions,  has  passed. 

In  the  event  thst  the  reserve  is  not 
released.  It  would  be  marketed  to  low- 


value  outlets  non-competitive  with 
normal  markets.  While  reserve  almonds 
would  not  likely  be  sold  at  prices 
comparable  with  salable  almonds,  the 
improved  prices  received  for  the  salable 
portion  of  the  crop  and  the  improved 
stability  of  the  industry  are  expected  to 
compensate  for  this  reduction. 

Raising  a  similar  concern,  another 
commenter  stated  that  in  tbe  event  that 
the  25  percent  reserve  is  not  released 
later  in  the  season  or  carried  over  into 
the  next  year,  the  Board  should  prepare 
an  economic  analysis  to  be  certain  that 
the  improvement  in  grower  and  handler 
returns  due  to  the  holding  of  the  25 
percent  reserve  would  be  ^uSident  to 
cover  the  reduction  in  revenue 
represented  by  selling  the  reserve  into 
non-competitive  outlets  such  as  almond 
butter,  oil.  donations  to  educational  or 
charitable  organizations,  eta  The 
Department  antidpates  that  the  Board 
will  review  economic  conditions  as  the 
season  progresses  and  will  make 
recommendations  to  release  reserve 
almonds  as  they  are  needed.  Again,  if 
reserve  almonds  cue  eventually 
disposed  of  into  low-value  outlets,  the 
revenue  gain  on  the  salable  portion  of 
the  crop  would  be  maximized  as  mudi 
as  possible.  This  would  take  place,  for 
example,  if  the  production  surplus 
cannot  be  absorbed  by  the  market  and 
releasing  the  reserve  would  be 
detrimental  to  the  market 

One  comment  concerned  the 
classification  of  this  action  as  a  "mafor" 
or  a  "non-major"  rule.  The  Department 
has.  in  accordance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  found  this  action  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein.  Under  those  criteria,  an  action 
would  be  dassified  as  "major"  if  such 
action  were  expected  to  have  an  annual 
effect  on  the  economy  of  $100,000,000. 
expected  to  cause  a  major  increase  in 
prices  to  consumers  or  cost*  to  industry 
or  expected  to  have  signifirani  adverse 
effects  on  productivity.  em-,}loymenl. 
competition,  investment,  cr  the  ability  uf 
U.S.-based  busmesses  lo  compete  with 
foreign  enterprise.  The  commenter  in  > 
voicing  concern  about  the  "major"  oi 
"non-major"  status  of  the  rule  makes 
certain  calculations  which  the 
commenter  states  show  an  impact  lo  the 
economy  of  more  than  $100,000,000 
which  would  classify  this  action  as 
"major  "  However.  Ihe  oommenier 
arrives  at  this  "impact  figure"  by 
calculating  the  total  dollar  value  ol  ihf> 
reserve  (approximately  139  millim. 
kernel  weight  pounds)  and  equatinfi  thiit 
fiffure  to  lost  revpnue  In  actual  pracitce 
the  reserve  Or>t-*>  noteqtiai  Hisi  rKvenue 
becaujie  such  a  catculaiion  do«w  not 


take  into  account  expected  improved 
returns  for  the  75  percent  salable  portion 
of  the  crop,  or  the  returns  received  for 
the  25  percent  of  the  crop  wfaidi  will  be 
sold  to  low-value  outlets  or  released  to 
the  salable  category  later  in  the  seasoiL 
In  the  event  that  some  or  all  of  die 
reserve  is  transferred  to  the  salable 
category  later  in  the  season,  there  would 
not  be  a  reduction  of  revenue  received 
for  the  reserve,  but  improved  retunu 
would  be  anticipated  for  both  the 
reserve  and  die  initial  salable 
percentage  of  75  percent  of  the  1968-89 
almond  crop.  Therefore,  this  action  will 
not  have  an  impact  of  $100,000,000  on 
the  annual  economy,  but  is  designed  to 
prevent  a  negative  impact  on  the 
alnHHid  industry  due  to  oversupplied 
maricets. 

Regarding  the  remaining  criteria  that 
could  classify  this  action  as  a  "major^ 
rule,  the  estabUshment  of  salable, 
reserve,  and  export  percentages  is  not 
expected  to  cause  a  major  price  increase 
to  either  consumers  or  industry,  but  is 
designed  to  stabilize  both  supplies  and 
prices.  For  the  same  reasons,  the  salable 
and  reserve  percentages  to  be 
established  by  this  action  will  not  have 
an  adverse  effect  on  productivity, 
employment  competition,  investment  or 
the  ability  of  U.S.-ba8ed  businesses  to 
compete  with  foreign  enterprise. 

The  SBA,  in  its  comment  requested 
that  the  Department  conduct  a 
Regulatory  Flexibility  Analysis 
regarding  the  proposed  rule,  showing  an 
economic  analysis  of  the  effects  of  the 
proposed  almond  reserve.  Mr.  Swain  of 
the  SBA  also  stated  that  small  almond 
handlers  could  possibly  lose  part  of 
their  market  share  due  to  the  25  percent 
reserve  limiting  their  ability  to  meet 
contractual  obligations  for  the  year, 
whereas  (his  is  less  likely  to  be  a 
problem  for  larger  handlers  wl>o  marke* 
for  a  cooperative 

With  respect  to  such  potential 
contractual  obligations,  the  almond 
marketing  order  has  been  in  effect  since 
1950  and  many  reserve  percentages 
have  been  established.  Handlers  are 
aware  of  the  marketing  order  and 
program  operations  conducted  under  the 
order,  and  plan  their  business 
operations  accordingly.  Thus,  the 
probability  of  a  large  almond  crop  this 
year,  in  addition  to  the  large  carryover 
from  the  prior  seasoa  would  be 
sufficient  cause  for  handlers  to 
anticipate  ihe  establishment  of  a  reserve 
and  plan  their  business  operations 
arconlinKly  taking  ttiese  factors  tnio 
cunsideratiun 

Section  6nS(b)  uf  iht>  Regulaiury 
Flexibility  Act  provides  inai  a 
HeeutaiofA  FtexiiMiiiy  AfMlytis  is  nor 


necessary  if  die  head  of  an  Agency  haa 
certified  that  a  rule  will  not  have  a 
"significant  economic  impact  on  a 
sufa«tantial  number  of  small  entities." 
That  section  further  requires  the  Agency 
to  provide  a  sucdnct  statement 
explaining  the  reasons  for  such 
certificatioiL  The  AMS  has  considered 
the  economic  impact  of  this  rule  on 
small  entities.  The  majority  of  handlers 
in  the  California  almond  industry  may 
be  classified  as  small  businesses.  Any 
costs  imposed  on  small  businesses  by 
this  action  are  expected  to  be  more  than 
offset  by  the  benefits  derived  therefrom. 
Therefore,  diis  action  is  not  expected  to 
have  a  si^iificant  economic  impact  on 
them.  For  this  and  other  reasons  stated 
herein,  the  Administrator  of  the  AMS 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  meets  the  applicable 
requirements  of  the  RFA. 

Miscellaneous  comments  also  were 
received  concerning  the  perceived 
fairness  or  unfairness  of  the  almond 
mariceting  order  in  general  and  the 
makeup  of  the  industry  representatioa 
on  the  Board  between  members 
representing  the  cooperative  and 
independents.  This  final  rule  only 
concerns  the  establishment  of  salable, 
reserve  and  export  percentages  for 
almonds.  Howevo'.  marketing 
agreement  and  Order  No.  961  regulating 
the  handling  of  almonds  grown  in 
California  are  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended,  and  the  nomine tioo 
and  selection  of  the  members  on  the 
Committee  are  pursuant  to  the 
procedures  that  appear  in  the  provisiooa 
of  the  order. 

After  consideration  of  all  relevant 
material  presented,  induding  the 
Board's  recommendations,  the 
comments  received  and  other  avadaUe 
information,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act 

This  final  rule  ivill  take  effect  30  dajrs 
after  its  publication  in  the  Federal 
Register  and  «vill  apply  to  all  almonds 
received  by  handlers  during  the  1968-80 
crop  year,  which  began  |uly  1. 1968  and 
ends  )ime  30. 1989.  The  30-day  period  is 
intended  to  give  handlers  adequate  tima 
lo  meet  the  requirements  of  this  rule 

list  of  Subjects  in  7  CFR  Part  881 

Almonds.  Calilomia  Marketing 
isreemenis  and  urdfr« 

For  the  reasons  6et  l(*rtn  m  the 
preaniOte.  7  CFR  Pan  HHl  is  amemled  as 
folio  iws 


35M        F««krd  Rasistar  /  Vol.  54.  Na  15  /  Wedn— day.  |«nu«ry  2S.  1969  /  Rules  and  Regulationg 


Federal  Reystar  /  Vol  54.  No.  15  /  Wednesday,  January  25.  1989  /  Rules  and  Regulations        3589 


PART  MI-ALMONOS  QftOWN  M 
CAUrOMMA 

1.  Th«  auihoiity  citation  for  7  CFR 
Part  981  conllnuaa  to  read  as  followt: 

AvdMfHy:  Sks.  1-1«.  M  SI«I  31.  M 

■mmticd  7  u  S.C  am-a74. 


2.  Add  a  new  1 081.236  to  read  as 
follows: 


:  This  Mction  will  not  appvar  In  tha 
•nnual  Code  of  Fadaral  Ragulatioro. 


The  salabla,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  |uly  1. 1988.  shall  be  7S 
percent  25  percent  and  0  percent 
respectively. 

Dalad  (anuary  !&  19*8 

Dinclor.  Frvit  and  VafHobh  DivitJon. 
|FR  Doc  W-18S2  ntod  \-24-m  a:45  sinj 

MS  Mt 


NUCLEAM  RCOULATONV 


•1 


10 


r  eoMlyt  AvenMMy  of  I 
Cofweniino  AppNcetloo  ov  AMMy 


Neclaaf  Regulatory 
Cominissloik 

NoMcaoTAvailabUity. 


;  The  Nuclear  Regulatory 
Commission  (NRC)  is  announang  (he 
availability  of  a  publication  which 
provides  guidance  to  an  applicant  in 
meeting  the  low-level  waste  (LLW) 
disposal  facility  quality  assurance 
requirements  in  10  CFR  Part  61. 
AOOM88C  Copies  of  NUREC-1293.  may 
be  purchased  by  caUing  the  U.S. 
Government  Printing  Office  on  (202) 
27S-2080  or  2171  or  by  wnling  to  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  P.O.  Box 
37082.  Washington.  DC  20013-7062. 
PON  aUHTMMR  MMM8AT10M  OOHTaCTS 
Clayton  L  PIttiglio  fr..  Division  of  Low- 
Lavt»l  Waste  Management  and 
Oerommlssioning.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  US 
Nuclear  Regulatory  Commission. 
Washington.  DC  ZOMS  Telephone:  (3011 
402-3436 

ausiiBssaiinni  mroiissa'nosi:  This 
document  providmk  gnidanca  to  an 


applicant  in  meeting  the  quality  control 
(QC)  requirement  ol  10  CFR  61.12(i).  The 
regulation  requires  that  a  license 
application  for  an  LLW  disposal  facility 
include  a  deacriptlon  of  the  QC  program 
to  be  applied  to  determining  the 
proposed  characteristics  of  the  disposal 
site.  The  regulation  also  requires  a  QC 
iwogram  during  design,  construction, 
opantion.  and  closure  of  the  land 
disposal  facility  and  the  receipt 
handling,  and  emplacement  of  waste. 
Audits  and  managerial  controls  must  be 
Included  in  the  QC  program.  The 
propose  of  the  managerial  controls, 
audits  and  QC  program  required  by  10 
CFR  61 12(j)  is  to  ensure  s  planned, 
organized,  and  documented  approach  to 
meeting  the  performance  obfectivesaiMl 
the  technical  requirements  of  10  CFR 
Part  61.  The  requirements  stated  in  10 
CFR  61.12(i)  provide  the  bases  for 
developing  a  QA  program  and  the 
guidance  provided 

The  document  provides  guidance  to 
an  applicant  for  the  development  of  an 
acceptable  quality  assurance  program 
using  eighteen  cnteha  that  are  similar  to 
the  criteria  developed  for  Appendix  B  of 
10  CFR  Part  aa  Although  Appendix  B  of 
10  CFR  Part  SO  is  not  a  regulatory 
requtremenU  for  an  LLW  disposal 
facility,  the  criteria  that  were  developed 
for  10  CFR  Part  SO  are  basic  to  any  QA 
program.  Sooia  of  the  criteria  addressed 
here  are  identical  to  criteria  addressed 
in  10  CFR  Part  SO;  some  of  the  criteria 
•ddressed  here  have  been  modified  to 
address  an  LLW  disposal  fadUty. 

This  document  provides  QA  guidance 
for  the  design,  construction,  operation 
and  closure  of  those  structures,  systems, 
and  components  as  well  as  site 
characterisation  activities  necessary  to 
meet  the  regulatory  raquirements. 

Detad  at  RockvUle.  Maryland,  this  ITth  day 
of  lanuary  inBi 
For  iIm  Nuclear  Ragulatory  Coamisskm. 

Chiff.  DivtMkm  ofUm-UvJ  WoUa 
ManagnMnl  and  DecommiaMioning.  Office  of 
Nuchar  hiotenol  Safety  and  Safeguonk. 
|FR  Doc.  8»-l407  FUad  1-M-M:  ft45  am) 


action:  Final  rule. 
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1181 
PA-80 


;  This  amendment  adopts  a    ' 
new  Airworthiness  Directive  (AD), 
applicable  to  Piper  PA-60  series 
airplanes,  which  requires  a  one-time 
inspection  of  the  cabin  door  for  proper 
rigging,  installation  of  cabin  door 
placards,  and  modification  of  the  cabin 
door  latching  system  by  Installation  of  a 
door  ajar  warning  system.  The  FAA  has 
learned  of  twelve  accidents/incidents  in 
which  it  has  been  reported  that  the 
upper  cabin  entry  door  opened  in  flight. 
The  actions  of  this  AD  will  help  insure 
that  the  upper  cabin  door  is  property 
secured  to  preclude  possible  loss  of 
control  of  the  airplane. 
■WtCTIVl  OATI:  February  24, 1968. 

Compliance:  Required  within  the  next 
100  houre  time-in-service  after  *he 
effective  date  of  this  AD.  unless  already 
accomplished. 

AOOMSaat:  Piper  Service  Letter  (SL) 
98a  dated  February  7. 1965,  Piper 
Maintenance  Manual  (Part  Number  761 
732).  Revision  IR86092a  dated 
September  2a  198a  and  Piper  Service 
Bulletin  (SB)  600-74.  dated  )uly  3. 197a 
may  be  obtained  from  the  Piper  Aircraft 
Corporation.  2926  Piper  Drive.  Vero 
Beach,  Florida  3296a  telephone  (407) 
567-4381.  Information  regarding  Air 
Continental's  Supplemental  Tjrpe 
Certificate  (STC)  SA1327GL  may  be 
obtained  from  Air  Continental.  Inc..  One 
Continental  Drive.  Norwalk,  Ohio  44857; 
telephone  (419)  666-3086/1-600-321- 
4406.  This  information  also  may  be 
examined  at  the  Rules  Docket.  FAA. 
Office  of  the  Assistant  Chief  Counsel 
Room  155a  601  East  12th  Street  Kansas 
aty.  Missouri  MlOa 


Federal  Aviation 
Administration  (FAA).  DOT. 


kTNM  contact: 
Mr.  Charles  L  Perry,  Aerospace 
Engineer.  ACE-120A.  Atlanta  Aircraft 
Certification  Office.  1666  Phoenix 
Parkway.  Suite  210C  Atlanta.  Georgia 
30349.  telephone  (404)  991-28ia 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulatioiu  to  include  an  AD 
requiring  a  one-time  inspection  of  the 
cabin  door  for  proper  riggin*' 
installation  of  main  cabin  door  placards, 
and  modification  of  the  cabin  door 
latching  system  by  installation  of  a 
warning  system  on  all  Piper  PA-60 
series  airplanes  was  published  in  the 
Fadacal  tagtotat  on  September  ia  1986 
(53  FR  36065).  The  proposal  resulted 
from  twelve  accidents/incidents  since 
1080  involving  cabin  door  openings  on 
these  series  airplanes.  The  FAA  has 
determined  that  these  incidents  and 
accidents  were  caused  by  failure  to 
insure  that  the  door  was  clc>sed  and 


latched  prior  to  takeoff,  improper  door 
latching  due  to  misrigging.  or  a  lack  of 
attention  to  the  maintenance  of  the 
mechanical  condition  of  the  door 
latching  system.  Further  investigation 
has  shown  that  in  addition  to  the  rigging 
instructions  available  in  the  Piper 
Maintenance  Manual  for  these 
airplanes.  Piper  has  issued  other  service 
information  pertaining  to  the  cabin  door 
latching  system.  Specifically,  Piper 
issued  SB  600-74,  dated  July  3, 197a 
which  provides  instructions  for 
installation  of  a  placard  on  the  D-ring 
door  handle  that  will  indicate  the 
direction  of  handle  rotation  for  latching/ 
locking  the  door.  In  addition,  this  SB 
provides  iiutructions  for  installation  of 
index  decals  to  indicate  the  position  of 
the  latching  pins.  Piper  also  issued  SL 
96a  dated  February  7. 1965,  that 
announces  the  availability  of  an 
Entrance  Door  Ajar  Warning  System. 
This  system  will  alert  the  pilot  when  the 
door  is  not  secured  by  providing  a 
warning  light  on  the  instrument  panel 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal  Thirty-four  commenters 
responded.  Twenty-nine  of  the 
commenters  were  from  the  same 
company  and  submitted  identical 
statements.  These  comments  expressed 
support  of  the  proposed  AD  indicating 
they  had  experienced  several  incidents 
where  the  upper  cabin  door  came  open 
in  flight  They  pointed  out  that  their 
company  is  the  holder  of  an  STC  that 
coven  the  installation  of  a  dual  switch 
door  ajar  warning  system  for  Piper 
Models  PA-60-000/601  airplanes.  Their 
STC  door  ajar  warning  light  system  was 
evaluated  and  considered  satisfactory. 
Therefore,  the  FAA  has  determined  that 
this  STC  which  specifies  the  installation 
of  a  cabin  door  ajar  warning  system  in 
accordance  with  Air  Continental  Inc. 
Kit  Na  10001.  no  revision,  dated  June  a 
198a  is  an  optional  means  of 
compliance  with  part  of  the  proposed 
AD  for  Model  PA-60-eOO/eOl  airplanes 
and  it  is  hereby  incorporated  without 
further  notice. 

Of  the  five  (5)  remaining  commenters. 
one  commenter  supports  an  annual  full 
inspection  of  the  door  latching 
mechanism,  a  cabin  door  placard,  and  a 
requirement  that  a  reliable  "door  onsafe 
warning  system"  be  installed  in  all  Piper 
PA-60  series  airplanes.  This  commenter 
indicated  that  Piper's  current  door 
warning  system  is  not  optimal  since  the 
door  latch  pin  may  become  worn  and 
may  not  property  engage  the  plunger  on 
the  switch  so  that  a  false  door  warning 
is  given.  As  noted,  the  commenter 
considered  that  the  one-time  inspection 
of  the  rigging  of  the  door  latching 


mechanism  is  insufficient  and  that  it 
should  be  part  of  every  annual 
inspection.  This  inspection  was  not 
proposed  annually  by  the  FAA  because 
it  is  specified  in  the  Maintenance 
Manual  and  mandated  by  FAR  43. 

The  commenter  also  said  the 
estimated  cost  of  compliance  with  the 
AD  would  be  far  less  than  the  estimated 
cost  of  $850  because  Piper  has  reduced 
the  cost  of  their  modification  kit  This 
cost  reduction  is  reUeving  in  natuje  and 
will  not  have  an  adverse  effect  on  small 
entities. 

Another  commenter  said,  "if  the 
micro-switch  breaks,  the  pilot  would  get 
a  false  indication  that  the  door  was  in  a 
safe,  locked  position."  He  also  stated 
that  PA-60  pilots  should  rely  upon  their 
own  eyes  during  a  proper  preflight 
inspection.  This  commenter 
recommended  changes  to  the  door 
dosing  procedure  shown  on  the 
checklist  The  commenter  felt  that 
"aviatora  caimot  be  placarded  or 
annunicated  against  unsafe  behavior." 
The  FAA  realizes  the  aucro-switch 
could  fail  as  the  commenter  suggested. 
However,  the  light  would  not  be 
annunciated  ynhen  the  door  is  normally 
open  prior  to  closing  the  door  for 
operating  the  airplane  and,  therefore, 
should  be  noticed  by  the  pilot  As  this 
commenter  furdia'  suggests,  the  pilot 
should  be  alert  to  an  onlatdied  door. 
The  proposal  is  not  being  changed  in 
view  of  these  comments. 

Another  commenter  suggested  that  the 
installation  of  a  door  ajar  warning 
system  be  left  to  the  discretion  of  the 
owner/operatOT  until  and  unless  an 
extremely  reliable  device  is  available  at 
a  price  of  approximately  $125.  The  FAA 
has  learned  that  the  price  of  the  kit  has 
been  reduced  to  this  price  range.  As 
noted  previously,  this  is  relieving  in 
nature  and  will  not  have  an  adverse 
effect  on  small  entities.  The  proposal  is 
not  being  changed  in  view  of  this 
comment 

Another  commenter  said.  "Regarding 
modification  and  installation  of  a  door 
ajar  warning  system  for  the  Aerostar,  I 
think  it  would  be  a  burden  of 
inconvenience  to  have  such  a  system 
installed  and  a  waste  of  money  for  such 
a  system.  J  believe  the  placards  on  the 
airplane  are  sufficient  for  any  competent 
pilot  to  close  and  secure  the  cabin 
door."  The  FAA  agrees  that  if  the  pilot  is 
attentive  to  details,  the  placards  should 
be  sufficient  to  assure  that  the  pilot 
properly  closes  and  secures  the  door. 
However,  in  view  of  the  number  of 
reported  accidents/incidents,  additional 
safeguards  will  provide  an  ina-eased 
level  of  safety.  Tlierefore,  the  proposal 


is  not  being  changed  in  view  of  these 
comments. 

Another  commenter,  who  operates  a 
JPA-60-601P  airplane,  respond  that  the 
AD  is  reasonable  and.  very  likely  the 
pro\i8ion8  of  the  AD  would  increase 
safe  operation  of  these  airplanes. 
Therefore,  the  commenter  had  no 
objection  to  the  profKised  ruling  and 
supports  and  FAA  position.  This 
commenter  reviewed  the  docket  file  on 
this  proposal  and  discussed  the  action 
with  other  interested  parties.  As  a  result 
of  the  investigation  and  supporting 
evidence  |»esented  by  the  FAA.  the 
commenter  supports  this  FAA 
rulemaking  effort  The  commenter  also 
supports  the  FAA's  efforts  to  make 
aviation  safer  for  all  concerned  parties. 

Accordingly,  the  above  changes  have 
been  incorporated  into  this  final  rule 
along  with  minor  editorial  clarifications. 

Comments  on  the  FAA  determination 
of  cost  were  noted  with  the  above 
comments  on  the  proposal  Piper  has 
reduced  the  cost  of  their  kit  and 
accordingly,  the  FAA  estimate  has  been 
revised  downward.  This  cost  reductioo 
is  relieving  to  the  owner  and/or 
operator  and.  accordingly,  has  no  effect 
on  the  issuance  of  this  AD. 

Accordingly,  the  proposal  is  adopted 
with  the  changes  noted  above.  The  FAA 
has  determined  that  this  regulation 
involves  approximately  IJOBO  airplanes 
at  an  approximate  one-time  cost  of  $445 
for  eadi  airplane,  or  a  total  one-time 
fleet  coat  of  $453J0a  The  cost  of 
complying  with  the  proposal  is  so  small 
that  it  will  not  have  a  significant 
financial  impact  on  any  small  entities 
owning  the  affected  airplanes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  die 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Tlierefore,  in  accordance 
wiUi  Executive  Order  1261Z  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Therefore.  I  certify  diat  this  action:  (1) 
Is  not  a  "major  role"  under  Executive 
Order  12201:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
2a  1979):  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 


BEST  COPY  AVAILABLE 


/  Vol.  5<.  Ng  15  /  W>dn— day.  |anu«ry  25.  1MB  /  Rdw  md  lUgulatkw 


lb*  RmIm  Dock«t  at  tW  locatioa 
provldad  under  the  caption  < 

IM  •!  SaUMli  ki  M  ere  Part  » 


Air  tranaportation.  Aifcraft  Avtatkn 
•afety.  Safety. 

AcoorcHngfy.  pomant  to  tha  authority 
dalagalad  lo  om  by  tha  Adminiatrator, 
tha  Fedaral  Avtatkn  Adtolaiatratlon 
amends  I  «1S  of  Part  3t  of  tha  PAR  as 
folio  wa: 


pAur 


I 


1.  Tha  authority  dution  for  Part  30 
continuaa  to  read  aa  (ollowa: 


I «  VSC  \»t(m\  1421 
«  U.a.C  M^a)  (lUwteed.  Pak.  L 
Unuary  U.  1«3|;  aad  14  CTlt  lUa 


IMLtS    U 

r  By  adding  tha  fbdowlnt  naw  AD: 

PIFBR  (ABROeTAII):  AppHM  lo  PA-aO  Mftoa 
(ail  HTtal  awnbaral  alrplaMa  eerttflcaled 
laanyaal 

le  next  100 


74.  dated  laly  X  tSTa. 

(e)  Modify  the  cahta .  ., 

by  the  taatoOatloa  of  a  doer  atar  waralat  ^* 
■•  prescribed  la  Ike  InlorwetteM  iMed  la 
either  parapeph  (cKD  or  (cRn  as  I 

(1)  Piper  SerrteaUtlar 
7. 19H.or 

limiippiia  mill  Type  ( 


SAiaZTCl  laaaed  le  Air  I 

which  spadllss  KM  Na  MOtl.  ae  ravWom 

dated  |MM  tk  law  (fv  Model  PA-aa  am/Ml 

sirplaaes^ 

|d)  Ahplaaea  aay  be  flown  hi  accordance 
wMh  PAR  n.ia7  to  e  loeattoa  where  this  AO 
BMy  be  acBooipUehed. 

(•i  An  eaeivaleM  aMthod  of  ooapltaMa 
wMh  this  Aa  If  Bsed.  BHel  be  ^proved  by 
the  Menefw.  AllealB  Alrcrafl  Cartifkallea 
Office.  ACB-liaA.  MM  Phiiali  ^ihway. 
Suite  noC  Atlanta.  CA : 


All  pataona  aflactod  by  thia  dkactiva 


UMtaOIMI 

'ootainooi 


may  obUin  oopiaa  of  Iha  i 
refanad  to  haf«tn  upon  raqaaat  lo  tha 
PIpar  AifcrafI  Corporatkm. : 
Drive.  Varo  Baarh.  Florida  329aa 
telephono  (407)  567-4301:  or  Air 
ContioaataL  Inc.  One  Coalinanlal 
Driva.  Norwalk.  Ohio  44867.  lolepbona 
1-«IO-«Z1-440B/(419)  aat-30M(  or  OMy 
anaayaa  theaa  docamanta  at  tha  FAA. 
Ollica  of  tha  Aaalataal  CoaaaaL  Rooea 
lasa  fOl  Bast  12th  Straat  Kanaaa  Qty. 
hUaaoari  Mioe^ 


This  aaandmsnt  bacoaaa  afhcUva  as 
February  24.  IMSl 

laaoad  hi  ITsnsss  City.  Missoori  on  |snaary 

Actimg  Muimttm.  SmtoKAifphm  Dtr&c*onttt. 
Aircnfi  CmtifiemUm  Sarhot. 

(Fit  Doc  »-198S  PUed  t-M-Me  MB  e«| 


MCPNNrtTt 


I 


:  Padaral  AvUtlon 
Adminiatratioo  (FAA).  DOT. 
tPlMlrala. 


:  The  nature  of  thia  Fedaral 
Action  is  to  alter  tha  transition  area  at 
Des  Moines.  Iowa,  by  increasing  th« 
radius  of  tha  TOO-foot  tranaltiou  area 
from  fiftaan  (18)  milas  to  twanty  (20) 
milaa.  This  action  aitaninatas  tha  naad  to 
incraaaa  Mfaihnam  Vsctoring  AMtndss 
(MVA)  eaoaad  by  thaapytbcationofa 
naw  BMlBod  for  datamnnng  tha 
alsvatioii  of  tha  gsoaral  taiiain. 

I MTT  OSOl  o-tx..  A(>ril  8. 1900. 


Lawia  G.  Baip.  Airapaoa  SpaciaUst 
TtafBc  hianafsaant  and  Airspaoa 
Branch.  Air  Trafflc  Divisioa  ACS-«4a 
PAA.  Central  Region.  001  East  12th 
StraaU  Kansas  Qty.  Missouri  64100. 
Talapboaa  (816)  42e-M0e. 

changa  has  baan  made  In  tha  matbod  for 
avahiadng  tha  elevation  of  general 
larrain.  In  tha  paat.  tha  ganval  tarrain 
had  baan  dataiuiinad  by  lariaw  of 
qoad^angla  charts.  Tha  current  method 
uaas  tha  contour  Unaa  of  sactiooal  charts 
to  vari^f  tha  tarrain  elevations.  Thia 
matbod  results  in  higher  KfVA'B.  This 
action  will  btcreaso  the  radius  of  tha 
Das  Moinas.  Iowa.  TOO-fbet  tranaition 
area  fh>m  flflaan  (15)  miles  to  twanty 
(20)  milaa  and  eltnlnates  the  need  to 
Increasa  tha  MVA  of  2.500  feet  witUn 
this  radius.  This  action  will  provide 
ample  area  for  descent  to  tha  final 
approach  intercept  at  a  reaaonabia 
aititada.  Section  71.161  of  Part  71  of  dw 
Fedaral  Aviation  Regulations  was 
rapobUahad  bi  FAA  Handbook  7400l6O 
dated  Janaary  4. 1908. 


On  pi«a  4B274  of  tha  Pa 
dated  htovaaabar  a  1086  (53  PR  45274). 
tha  Federal  Aviation  Aihafattatratinn 

Rulemaking  which  woold  amand 
1 71.181  of  Part  71  of  the  Fedaral 


Aviation  Regulations  so  as  to  ahar  tha 
transition  area  at  Des  Moines,  Iowa. 
Intereeted  parsons  ware  taivitad  to 
participata  to  this  ralaoiaking 
proceeding  by  submitting  written 
eoawients  on  the  proposal  to  tha  FAA. 
No  objections  were  received  es  a  reeoH 
of  the  Notica  of  Propoeed  Roleraaking. 

The  FAA  has  determined  that  this 
reguletion  only  involves  sn  established 
bixly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operating 
current  It  tharefora  (1)  is  not  a  "major 
rule"  under  BxecuUve  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11094:  February  20^  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  tha  anticipated 
impact  is  so  mfaiimaL  Since  thia  is  a 
routine  matter  that  will  only  affect  air 
trafflc  procadoras  and  air  navigation.  It 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  mmiber  of  small  entities 
andar  the  criteria  of  the  Regulatory 
FlaxibflHyAct 


Uotof 


hMCrePartTl 


Aviation  safety.  Ttansition  areas. 

•  aflk 


Accordingly,  pursuant  to  tha  authority 
dds^lad  to  ma.  Part  71  of  tha  FAR  (14 
CFR  Part  71)  is  amandad  as  tbttows: 

PART  TI-OESIQNATION  OP  FCOeiAL 
AMWAVt.  AREA  LOW  nOUTCS, 


1.  Tha  aathority  dtotion  for  Part  71 
continaaa  to  read  as  foOowK 

Aattaritr  4B  \}&XL  1241(a).  iaS4(a).  ISIOc 
Bxacutive  Order  10M4: 48  U&C  108(g) 
(Revised  Pub.  L  •P-44ii  )an«ary  12. 1983)c  M 
CFR11J8L 


171.161    (AMMntfatfl 

2.  By  amending  1 71.181  as  foDows: 

Dss  Moiasa,  Iowa 

That  airspace  extending  upward  {rom  TOBt 
above  the  surface  vrithin  a  23-aile  radius  of 
the  Das  Motnas  Munidpal  Airport  ASR  radar 
sils  (latitude.  41*3r2B~N:  laogitade. 
083*3ri(rW). 


This  auisndmsnt  bacomas  affective  at 
0001  uXc  April  6. 1886. 

Issued  In  KanaM  Oty.  Missouri,  on  |anuaiy 
9.1980. 

aMMeLNewhen. 
Managar,  AirTnffk  Dhrisitm. 
|FR  Doc  »-18M  PUed  l-a4-«(  8:45  aa) 


Federal  Ragbter  /  Vol  54.  No.  15  /  Wednesday.  January  25,  1989  /  Rtiles  and  Regulations 


3591 


14  CFR  Part  71 

(Airapaoa  Docfcal  Na  88-ASO-181 

Revocatton  of  Transition  Aree;  Foraat, 


r  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Fuial  rule. 


:  This  amendment  revokes  the 
transition  area.  Forest  MS.  The 
traiuition  area  was  established  to 
accommodate  instiimient  fUght  rule 
(IFR)  operations  at  the  Forest  Munidpal 
Airport.  At  the  time  the  transition  area 
was  established,  a  nonfederal 
Nondirectional  Radio  Beacon  (NDB) 
with  a  Standard  Instrument  Approadi 
lYocedure  (SIAP)  had  been  planned  for 
the  airport  The  airport  authority  has 
since  abandoned  plans  to  commission 
the  NDB  and  to  publish  a  NDB  SIAP. 
8PP8HH>B  OATC:  0001  U.T.C.  May  4. 
1980. 

POR  RmTHm  ■yOWMATIOII  CONTACT: 
lames  G.  Walters.  Airspace  Section. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7646. 
rANYl 


Histafy 

On  October  27, 1908,  the  PAA 
proposed  to  amend  Part  71  of  the 
Federal  AviaUoo  Regulations  (14  CFR 
Part  71)  to  revoke  the  Forest 
Mississippi  Ttansition  Area  (53  FR 
43447).  The  transition  area  was 
originally  established  to  accommodate 
IFR  operations.  A  nonfederal  NDB  was 
planned  to  support  a  standard 
instrument  approach  procedure  (SIAP) 
to  the  Forest  Munidpiil  Airport  The 
Airport  Authority  has  since  abandoned 
plaiis  to  commission  the  NDB  and  to 
publish  a  NDB  SIAP.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
pn^MMal  were  received.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.eD  dated  January  4. 
196a 

Tha  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Forest  Mississippi.  Transition  Area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore,  (1)  is  not  a  "major 


rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Polides  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjects  fai  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

A dnpHnn  nf  th*  AmwivlwMwif 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— 0E8IQIIAT10N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  dtation  for  Part  71 
continues  to  read  as  follows: 

Aothotlty:  40  U.S.C  1348(a).  1354(a).  ISlft 
Executive  Order  10854: 48  U.S.C  10e(g) 
(Revised  Public  Law  97-448.  (anuaiy  12. 
igeah  i4  ctr  ii.8a 

171.181    (Amandad] 

2.  Section  71.181  is  amended  as 
follows: 

Focoel.  MS  (Ramoved] 

Issued  in  East  Point  Georgia,  on  (anuary 
iai98B. 

WimaniD.Wood. 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc  80-1597  Filed  1-24-80;  845  am] 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


27CFRPart7 

(TA  ATF  288;  Raf:  Nottca  Noa.  808, 810, 
811] 

Uae  Of  the  Terme  "Cereal  Beverage," 

■war  Bvar,     Aiconoi*rraa,     nun 
AieohoWCt**  and  "Rethieed/Ltw 
Alcohol**  In  the  LabeRnQand 
Auvei  uaaiy  oi  ann  i 


AOCNCV:  Bureau  of  Alcohol  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treastuy. 

ACTION:  Treasury  decision,  final  rule. 


:  The  Bureau  of  Alcohol 
Tobacco  and  Firearms  (ATF)  is  issuing 
this  final  rule  clarifying  in  the 
regulations  that  malt  beverage  products 
containing  less  than  one-half  of  1 
percent  (.5%)  alcohol  by  volume  shall  be 
designated  labels  and  in  advertisements 
as  "malt  beverage,"  or  "cereal 
beverage,"  or  "near  beer."  Further,  ATF 
is  incorporating  into  the  regulations  ATF 
Rul.  84-1,  concerning  the  use  of  the 
terms  "reduced  alcohol"  and  "low 
alcohol"  for  malt  beverages  containing 
less  than  2.5  percent  alcohol  by  volume, 
and  ATF  Rul.  85-11,  concerning  the  use 
of  the  terms  "non-alcoholic"  for  malt 
beverages  containing  less  than  0  J 
percent  alcohol  by  volume,  and 
"alcohol-fiee"  for  malt  beverage 
products  ccmtaining  no  alcohol 
ATF  believes  that  diese  new 
regulations  will  provide  industry 
members  with  specific  guidelines 
concerning  the  use  of  the  above- 
mentioned  terms  in  order  to  better 
inform  consumers  as  to  the  identity  of 
such  products  containing  reduced,  little, 
or  no  alcohol 

cncECTIVE  DATE  February  24. 198a 
RM  RiWTIKW  aiRMMATIOII  CONTACTt 

Jim  Ficaretta.  (202)  566-7626. 
TARVI 


Background 

Section  105  (e)  and  (f)  of  the  Federal 
Alcohol  Administration  Ad  (FAA  Ad). 
27  U.S.C  205(e)  and  (f).  provides,  in 
general  terms,  that  malt  beverage 
labeling  and  advertising  shall  not 
contain  any  statement  whidi  is  false, 
deceptive,  misleading,  or  is  likely  to 
mislead  the  consumer  regarding  the 
product  In  addition,  section  10S(e)  and 
(f)  authorizes  the  Secretary  to  prescribe 
such  regulations  as  will  provide  the 
consumer  with  adequate  information  as 
to  the  identity  and  quality  of  the  malt 
beverage  product  except  that 
statements  of,  or  statements  likely  to  be 
considered  as  statements  ot  alcohol 
content  of  malt  beverages  are  prohibited 
imless  required  by  State  law. 

Regulations  which  implement  these 
provisions  are  set  forth  in  27  CFR  Part  7. 
In  that  regard,  \%  7.29(a)  and  7.54(a) 
prohibit  false  and  misleading  statements 
in  the  labeling  and  advertising  of  malt 
beverages.  Sections  7.22(a)  and  7S2fb) 
provide  that  a  dass  designation  must 
appear  on  the  labels  ol  and  in  the 
advertising  of,  all  malt  beverages. 

Sections  7.26  and  7.29(f),  respectively, 
prohibit  statements  of  actual  alcohol 
content  or  statements  likely  to  be 
considered  as  statements  of  alcohol 
content  from  appearing  on  labels  of 
malt  beverages,  imless  required  by  State 
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law.  SiBiUar  prohibiUoaa  axtol  in 
1 7M(c)  for  lb*  advaflWnf  alBMh 
baveragts. 

Tha  term  "aMlt  bavan 
in  Mction  117(aN*)  of  t^  'AA  Ad.  27 
U3.C  211(aN7).  and  its  laplaaaattat 
ragiilatloa.  27  CFR  7.ia  rafars  to  a 
baverag*  aiada  by  akoiMlic 
faraMnUlkm  froa  spadflc  BMtariala. 

Ncithar  tha  law.  nor  tha  rafulattooa. 
contain  any  rafaranoa  to  a  aiinlaiaa 
leval  of  aloihol  ooolaat  bafora  a  prodact 
It  conaidarad  a  "imIi  bavataffs."  TIm 
lagialabva  hialory  of  tha  PAA  Act 
daariy  showa  that  CaagraM 
intantionally  oaiittad  any  i 
■Icoholk  contant  boai  If 
ordar  to  bring  all  BMlt  bavsr^w  wlthia 
tha  purviaw  of  tha  statate.  raaarrilsM  of 
alcohol  coolant  In  that  rsfMd.  Iha 
report  of  tha  Conualtlaa  on  Ways  and 
Maans  of  tha  Padaral  AJoohol  Conliol 
Bill  itatad:  "Tba  dafinitian  of  atatt 
bavsragas  *  *  *  ia  a  tachnical  ooa 
dasignad  to  covar  tha  bavaraga  Dfoducts 
of  tha  brawing  industry  and  incfudas 
•uch  products  ragsrdlass  of  tbair 
alcoholic  contant."  HJt  Rap.  Na  1S42. 
on  H.it  8870,  74th  Coi^.  1st  Sasa.  16 
(I»M). 

Notic9NaeOO 

On  August  \2, 19M.  ATF  p«ihlishad  a 
notica  of  propoaad  rulamaking  (Nodoa 
No.  eoa  51  FR  28836)  addraaslB^  fes  pari 
tha  usa  of  tha  word  "light"  (Ula)  In  tha 
labahng  and  advsrtislng  of  aloohoUc 
bawragaa.  Tha  Buraau  also  proposad  to 
Incorporata  into  tha  rsgulatioos  ATF 
RuL  64-1  (A.T.P.  QJl  1164-2. 39).  This 
ruling  pannittad  mah  bavarags  producis 
containing  lass  than  2J  paroant  alcohol 
by  voluma  to  ba  labaiad  and  advardaad 
as  a  "Yadocad  akohor  or  low  aloohor 
malt  bavaraga. 

As  Btantiooad  tai  ATP  RnL  64-1.  dia 
laglslatlva  history  of  tha  PAA  Act 
Indicatas  that  Coogrsas  was  conoamad 
arith  prohibittna  ■tatomants  of  alcoholic 
strangth  In  tha  labaling  and  advartising 
of  man  bavaragaa.  Inaa.  tha  Ihuaaa 
baliavaa  dmt  white  dia  statute  prohiMte 
stalemsnte  which  rsprsaant  Iha  omII 
baveraga  as  batng  h%h  to  akohol 
content,  it  would  not  pradada 
stalamanto  arhich  hidicate  dMt  Mm 
alcohol  contant  of  tha  OMlt  baaarags  is 
balow  dM  ranga  of  alcohol  eootont 
foand  In  ragater  auh  bavaragaa. 

Tha  cooMsal  partod  for  Nodoa  Na 
600  doaad  on  Novaaabar  la  1666.  bat 
was  raopsnad  fear  daya  teter  on 
Novambar  14,  arlUi  dte  pabMcadon  of 
Notica  No.  611  (91  PR  41686).  Iha 
conansnl  parlod  finally  daaad  an 
Dacambar  31. 1668c  wttk  ATP  I 


anothar  notioa  of  propotsd  rulamaking 
addraasii«  dte  light-*  iaaaa  waa 
nscasssry.  Bach  nodca  waa  pabHshad  In 
Um  Padssri  Ra^ster  on  |aaa  17. 1666 
(Notica  Na  880.  S3  PR  2M76).  Howavar. 
dM  propoaal  In  Nottca  Na  660  to 
incorporate  AIT  RuL  64-1  toto  dw 
ragalabons  is  baing  sd<k«sssd  in  diis 
final  rate. 

Anatnia  of  CommantB—Tteducad/Low 
AkohoT 

In  raaaonaa  to  Nottca  Na  66a  ATP 
racaived  flva  conunants  on  tha  '^um| 
raducad  akohol"  Issua.  Two 
conunantars  wara  in  favor  of 
Incorparadag  ATP  RuL  64-1  into  dia 
ragutetloos.  Ona  of  thoaa  conunantera. 
tha  Baar  Instituto.  reprasants  37  U.S. 
braatan  adw  ptodaoa  ovar  62  paroant  of 
dm  baar  said  ka  dte  Unilad  Sutaa.  Tha 
adMT  cownanter.  Iha  Padaral  Tiada 
Commission  (FTC),  sapportad  ATPs 
propoaaL  "bacausa  it  will  fadUtata 
tfnmftd  labaMng.  incraaaa  consumer 
Infonnatteo,  and  Ihaiafafa  laaprova 
marfcal  aUkiancy." 

Two  conunantars  oppoaad  dw 
incorporation  of  ATF  RuL  84-1  into  the 
ragutetions.  Ona  of  tha  two  conunantars 
failed  to  die  a  ressoa  while  the  other 
baUavad  dw  tenna  low  alcohoT  or 
''raduosd  alcohol''  should  ba  aOowad. 
"only  after  tha  anactmant  of  a 
raquiramani  that  all  mah  baveraga 
tebals  must  disdoaa  tha  alooltol  contant 
of  die  product**  Howavar.  ATF  babavaa 
that  such  disdoeura  requires  legistedva 
action. 

The  fifth  conunant  araa  sabmitted  on 
bahalfofCardiMlBrawar 
8A^  brewer  of  Moussy.  s  malt  I 
containing  less  than  one  half  of  i 
parcant  (.9«)  alcohol  by  volama.  In  Ihab 
padttoo  to  dia  Bureau.  inidaBy 
discussed  in  Nottca  No.  6ia  Cardinal 
Brewery  requested  that  among  other 
things,  the  term  "low  sicohol"  be  limited 
to  null  bavaragas  oootaining  an  alcohol 
contant  above  M  paroant  by  voliuna. 
but  below  A  percent 

Altho««h  such  lavate  of  akohol 
contant  tvould  be  considered  "low." 
ATF  believes  Uie  term  "low  alcohoL"  as 
defined  by  Cardinal  Brewery,  te  too 
restrictive.  As  noted  in  ATP  RuL  64-1. 
die  aloahol  ooirtaBt  af  rsgnlarsult 
beverages  faUs  ariddn  Um  range  of  3.9  to 
9i)  percent  alcohol  by  volume.  Thus, 
malt  bavamfS  products  containing  less 
dian  2.9  paroant  alcohol  by  volume  have 
a  substantially  loarar  alcohol  content 
and  may  ba  accarataly  daacrlbad  as 
"low  skohoT  or  "raducad  alcohol"  malt 


ovar  800  ( 
Having  carafally  analyaad  dM 
lis.  dM  r 


dwt 


,  with  dda  final  r^a.  bmH 
beverage  products  contoining  lass  than 
2.9  parosnt  alcohol  by  volume  auy  ba 
labaiad  and  advaitisad  aa  a  "low 


alcohol"  or  "reduced  slcohoP  malt 
beverage.  Accordingly,  with  Um 
effective  date  of  diis  final  rule.  ATP  RuL 
64-1  (and  cotraapooding  htdaatry 
Circular  #84-6)  is  superseded. 

Further,  labeling  and  sdvertising  for 
reduced  alcohol  or  low  alcohol  malt 
beverages  may  include  statements 
comparing  the  alcohol  content  of  the 
reduced  or  low  alcohol  product  to  the 
alcohol  content  of  any  other  (malt) 
beverage,  provided  they  are  truthfuL 
accurate,  spadfic  and  not  misleading. 
Comparadva  statements  regarding  malt 
beverages  may  not  refer  to  the  actual 
sicohol  content  of  either  of  the  products 
being  compared. 

NotietNiknO 

On  October  3a  1666.  ATF  published 
Notica  Na  610  in  Um  Federal  Ragtetar 
(91  PR  36666)  propoeing  to  Incorporate 
into  regutettons  ATF  Rul.  85-11  (A.T  J. 
QA.  1666-3. 42).  concerning  the  use  of 
the  terms  "non-alcoholic"  and  "alcohol- 
free"  to  the  labeling  end  sdvertising  of 
malt  bavaragaa  contoining  teas  than  .9 
percent  aloehol  by  vohune.  SpedfkaDy. 
the  Buraaa  prepoaed  that  only  malt 
beverage  producto  containing  no  alcohol 
caald  ba  tebeted  or  adverttaed  as 
"slcohol-fraa"  Farther,  saalt  beverages 
tebeled  or  advertised  as  "non-alcoholic" 
must  Indude  the  statement  "contains 
less  dian  09  parcant  alcohol  by 
volume."  to  direct  canioncttan  widi  dMt 
term,  to  readily  tegihis  arinttng  and  on  a 
completely  oontraattng  background.  ATP 
believed  dHsa  lagatettona.  if  adopted  aa 
propoaed.  amnU  provide  consamcrs 
with  batter  inlorflsatton  aa  to  dM  identity 
of  sMJt  bavsragi  products  contoining 
litde  or  no  aloolMiL 

in  Notica  Na  6ia  dM  Baraaa  alao 
propoasd  to  clarify  to  tha  regutettons 
that  bmJI  bs»siagea  containing  teae  than 
3  paroant  alcohol  by  vohune  shall  baar 
dM  daas  daaignsHnn  "mah  bavaraga." 
"cereal  bsasrags,"  or  "near  baar."  and 
not  "baar."  on  tebate  and  to  advartiaing. 
TUa  araa  adihssssd.  to  aooM  dsgrsa.  to 
Rev.  RnL  97-321. 1867-2.  CB.  mi  which 
allowad  dM  term  "near  beer"  to  ba  aaad 
to  tebeUng  and  advartiaing  of  mah 
beveragBa  contoining  leoa  than  .9 
percent  aloobol  by  votenM.  Thaa,  aa 
preacribed  by  regutetion  (i  7.24(d)).  only 
malt  beverage  products  contoiidng  at 
least  .5  percent  alcohol  by  volume  may 
use  Um  deaigatton  "beer." 

R  shodd  atee  be  noted  dMt  to  Notica 
Na  610  ATP  soHdted  comments  on  s 
petition  H  received  on  behalf  of  Cardtoal 
Braapary  PHboarg  (prevtonsly 
mentioned).  The  petitioner  requested,  ss 
sn  ahemative  to  diadoeure  of  actual 
alcohol  content  on  tebete  of  and  to  the 
advartising  oi  mah  beverages,  the 


establishment  of  two  catagories  for  malt 
beverages  containing  less  than  .5 
percent  akohol  by  volume — 

(a)  "Alcohol-free"  for  mall  beverages 
containing  alcohol  at  or  below  .05 
percent  by  volume,  andb 

(b)  "Non-akohoUc"  or  "Low  aloobol ' 
for  malt  beveranes  contaioing  mora  than 
.05  percent  alomol  by  volume,  but  leaa 
than  .5  percent  alcohol  by  volume. 
Cardinal  Brewery  believed  that  some 
differentiation  should  be  made  betaraen 
malt  beverages  with  only  trace  amounts 
of  akohol  and  thoae  urith  greater 
amounts. 

Analysia  ofCoaanenta — "Aicohoi-Pive'' 

The  oommant  period  for  Notice  Na 
610  closed  on  January  28. 1967.  with  the 
Bureau  receivtog  a  total  of  seven 
comments.  Five  conunenters  supported 
the  Bureau's  proposal  regarding  tha  term 
"alcohol-free."  Twro  conunenters. 
toduding  the  petitioner  Cardinal 
Breafery,  objected  to  ATFs  proposed 
definition  of  "alcohol-free."  Bodi 
commenters  believed  that  ATF  should 
define  the  term  to  the  same  manner  that 
the  Food  and  Drug  Administration 
(FDA)  had  defined  "sah-faae."  La..  FDA 
has  alloared  de  minimia  (trace)  amounts 
of  salt  to  "salt-free"  foods  (sea  21  CFR 
10646).  Ftirther,  one  of  the  (two) 
conunenters  noted  that  FDA  has  issued 
propoaad  ragutetions  alloaring  de 
minimia  quantities  of  cholesterol  to 
foods  tebeled  aa  "choleaterol  free"  (51 
FR  42564;  November  24. 1966). 

Sindaily.  both  commenters  believed 
that  de  minimia  amounts  of  alcohol 
should  be  permitted  to  "alcobd-frae" 
producto. 

However,  as  pointed  out  to  Notice  Na 
6ia  ATFs  prornaed  definition  of 
"alcohol-free"  ia  consistent  with  FDA's 
policy  that  alcohol  free  dairas  on  tebds 
of  food  (indading  "non-akohobc" 
beverages)  that  contato  alcohol  render 
the  food  ndsbranded  under  the 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  and  are  subjed  to 
regutetory  action.  As  stated  to  FDA's 
testimony  given  at  a  congressional 
bearing  held  to  Washington.  DC  on  May 
iai986— 

*  *  *  FDA  has  toteipreted  die  claim 
"alcohol-frae''  wilni  applied  to  dealcohoBssd 
beveragas  to  iaqiiy  Miat  tlia  alcdioi  lias  been 
OHBpieteiy  reawved.  Siaoe  that  is  not  totally 
poartlila.  we  ahjaet  laths  ass  olthis  claim 
even  though  the  trace  aaKNBUa  thai  auiy 
remain  in  tiiaae  prodaols  are  not  aigaificaBi 
from  a  health  atandpotnt 

In  addition  to  the  above,  one 
commenter  noted  that  use  of  the  term 
"alcohol-frae."  as  defined  by  Cardinal 
Brewery.  "*  *  *  would  oonttaittct  dm 
publk  peroeptton  of  the  meaning  of  the 
word  'free'  and  wKwld  affirmatively 


mislead  the  public  mio  believing  that  the 
product  contoins  absohitdy  no  akdid 
whatsoever."  This  comment  reflects  the 
views  of  the  Bureau  as  well. 

Thus,  AFT  is  adoptmg  die  definition 
as  proposed  to  Notice  No.  610.  to  that 
only  malt  beverage  inoducts  containing 
no  alcohol  may  be  tebeled  or  advertised 
as  "akobol-free." 

"Non-Alcoholic" 

Six  commenters  addivssed  dw  use  of 
the  term  "non-alcdidic."  Four 
conunenters  supported  the  definition, 
and  the  accompanying  qualification 
statement  ("contoins  less  than  09 
percent  alodid  by  vdume"),  propoeed 
by  ATF. 

Anodier  cominenter  believed  that  the 
Bureau's  proposed  qualification 
statement  einphasizes  the  "negliglbiUty 
of  dM  alcohol  rather  than  the  existoooe 
of  alcohoL"  As  an  alternative,  the 
commenter  suggested  the  following 
statement  accompany  the  term  "non- 
alcdiolic"— "ALERT,  this  produd  is  not 
alcohol  free  and  may  contato  .5% 
akohoL"  AFT.  however,  believes  the 
qualification  statement  as  proposed  to 
Notice  No.  610,  fully  protects  the 
consumer  adio  sees  a  produd  tebeled  as 
"non-alcoholic"  from  being  nusled 
regarding  the  presence  of  trace  amoimts 
of  akohd  to  the  product 

The  sixth  cmnmenter  was  the 
petitioner  Cardtoal  Brewery.  In  addition 
to  that  stated  earlier.  Cardinal  Rrewery 
contented  that  their  propoeed  definitians 
were  based  iqwn  similar  restrictions 
that  FDA  has  imposed  on  produds 
containing  sodium.  Howrever,  as 
mentioned,  while  FDA  has  establiriied 
de  minimis  tevete  of  sodinm  for  'low 
salt"  and  "salt  free"  products,  no  snch 
levete  have  been  established  for 
dealcoholized  beverages  under  their 
{urisdiction.  such  as  dealcoholized  wine. 
As  stated  to  dieir  testimony  at  the  May 
1986  hearing,  referred  to  euiier, 
"*  *  *  oar  policy  on  the  use  of  the 
terms  'alcohol-free'  and  'non-alcoholic* 
is  consistmt  writh  die  current  policy  of 
[AFT]  for  the  use  of  these  daims  on  dw 
labete  of  malt  beverages." 

ATF  believes  dial  the  proposate  made 
to  Notice  No.  610,  regarding  dw  use  of 
the  terms  "alcohol-free"  and  "non- 
alcoholic," adaqnatdy  protad  the 
consumer  from  recdving  any  false  or 
misleading  inqxession  concerning  dw 
meaning  of  these  terms  and  is,  therefore, 
adopting  dw  ragutetions  as  proposed. 
Accordingly,  anth  the  effective  date  of 
this  final  rate.  ATF  RuL  85-11  (and 
corresponding  Industry  Circular  #85-13) 
is  superseded 


Deaignation  of  Malt  Beveragea 
Containing  Leaa  Than  One-Half  of  1 
Percent  Alcohol  by  Volume 

Under  the  FAA  Act  and  ite 
implementing  regulstion,  27  CFR  7.10. 
the  terra  "malt  beverage"  is  defined  to 
mean  a  beverage  made  by  doohoUc 
fermentation  firom  specifk  materials. 
Ndther  the  tew,  nor  the  regutetions. 
contato  any  reference  to  a  minimum 
level  of  alcohol  content  before  a  product 
is  considered  a  "malt  beverage." 

As  noted  to  Notice  No.  610,  the 
legislative  history  of  the  FAA  Act 
dearly  shows  that  Congreas 
mtentiooally  omitted  any  ndnimmn 
alcohoUc  content  from  the  defmition  to 
order  to  bring  all  malt  beverages  withto 
the  purview  of  the  statote,  regardless  of 
alcohol  content.  Thus,  any  product 
which  meets  the  above  definition  of  a 
"mah  beverage"  may  bear  that 
designation  on  its  labd  or  to  ite 
advertising. 

However,  the  regutetions  at  27  CFR 
7.24(d)  prohibit  any  produd  containing 
less  than  one^ialf  of  1  percent  akohd 
by  volume  from  bearing  the  designation 
"beer,"  "ale."  "porter."  etc  This 
regutetion  reflects  historic  trade  and 
consumer  recognition  that  the  reference 
to  a  product  as  a  "beer"  means  that  the 
produd  contains  not  less  than  .5  percent 
alcohol  by  volume.  Section  7.24(d)  te 
also  consistent  with  section  5QS2(a)  of 
the  toternal  Revenue  Code  of  1988.  and 
ite  implementing  regutetim.  27  CFR 
25.11. 

Malt  beverage  products  containing 
less  than  .5  percent  alcohol  by  volume, 
on  the  other  hand,  have  historically 
been  referred  to  to  the  regutetions  and 
to  ruling  (e.g..  Rev.  RuL  57-322)  as 
"cered  beverage"  or  "near  beer."  This 
was  discussed,  at  length,  to  Notice  Na 
6ia  To  summarise.  ATF  proposed  that 
malt  beverage  products  containing  less 
than  .5  percent  akohd  by  vohune  shaQ 
bear  the  dass  demgnation  "mah 
beverage."  "cared  beverage,"  or  "near 
beer."  to  accordance  with  Rev.  RuL  57- 
322,  if  the  desipiation  "near  beer"  is 
used,  both  words  must  appear  to  the 
same  siae  and  styte  of  type,  to  tlw  same 
color  of  ink.  and  on  the  saaw 
back^onnd. 

In  reaponse  to  Notice  Na  610.  the 
Bureau  received  one  comment 
addressing  the  issue  of  designs  tions  for 
malt  beverages  containing  less  than  .9 
percent  dcohol  by  volume.  Tlw 
commenter  imposed  the  Bureaa's 
restrictions  on  dw  use  of  the  term 
"beer,"  lindtii«  it  to  a  product 
containing  not  leas  thaoi  .5  percent 
alcohd  by  vdume.  Basically,  the 
commenter  believed  that  such  a 
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restriction  is  unnecessary,  and  is  likely 
to  harm  consumers  by  depriving  them  of 
product  information.  For  example, 
consumers  seeking  substitutes  for  beer 
may  decide  not  to  purchase  a  "near 
beer"  or  "cereal  beverage,"  based  on  the 
assumption  that  the  latter  products  are 
significantly  different  in  smelL  taste,  etc. 
frooi  "beer"  when,  in  fact  they  may  not 
be. 

It  should  be  noted  that  in  their 
petition.  Cardinal  Brewery  had  also 
requested  the  definition  of  "beer"  be 
amended  to  include  malt  beverages 
containing  less  than  .5  percent  alcohol 
by  volume.  However,  that  request  was 
previously  denied,  besed  on  tne  reasons 
presented  in  Notice  No.  610. 

ATF  maintaina  that  the  currant 
definition  of  "beer"  reflects  historic 
trade  and  consumer  recognition  of  a 
product  containing  not  less  than  .5 
percent  alcohol  by  volume.  Similarly, 
the  terms  "near  beer"  and  "cereal 
beverage"  reflect  historic  trade  and 
consumer  recognition  of  a  product 
containing  less  than  A  percent  alcohol 
by  volume.  Further,  the  restriction  on 
the  use  of  the  term  "beer,"  as  prescribed 
in  rsgulatioas  issued  pureuant  to  the 
FAA  Act  is  consistent  with  the  term  as 
defined  in  regulations  issued  pursuant  to 
the  faitemal  Revenue  Code.  Therefore, 
ATF  is  adopting  the  regulations  as 
proposed  in  Notice  No.  6ia  In  addition, 
the  provisions  of  Rev.  Rul.  57-322. 
relating  to  the  use  of  the  term  "near 
beer."  are  being  incorporated  into  the 
rMulations.  Aooordiiwly,  with  the 
•flectiva  data  of  this  mial 


57-322  is  superseded. 


il  rule.  Rev.  RuL 


In  compliance  with  Executive  Order 
12291.  ATF  has  determined  that  this 
flnal  rule  ia  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  tlOO  million  or  mora: 

(b)  A  maior  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  state,  or  local  government 
agencies,  or  geographic  redone:  or 

(c)  Significant  adverse  affect  on 
competition,  employment  investment 
productivity,  innovatloo.  or  on  the 
ability  of  United  Statae-basad 
enterprises  to  compete  with  foraign- 
besed  enterprises  in  domestic  or  export 
markets. 


FlaidfaUlty  Act 

Hie  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.&C 
6IM)  are  not  applicable  to  this  final  rule 
because  it  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 


will  not  impose,  or  otherwise  cause,  a 
signiflcant  increase  in  reporting, 
recordkeeping,  or  other  complisnce 
burdens  on  a  substantial  number  of 
small  entities.  The  flnal  rule  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  hereby  certifled  under  the  provisions 
of  section  3  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  e06(b))  that  this  Rnal  rule 
will  not  have  a  signiflcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Papafwwfc  Raondios  Aat 

The  collections  of  Information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504(h))  under  control  number  1512- 
0482.  The  estimated  average  burden 
associated  with  the  collections  of 
information  in  this  flnal  rule  is  1  hour 
per  respondent  or  recordkeeper. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  C^ef,  Information  Programs 
Branch.  Room  7011,  Bureau  of  Alcohol. 
Tobacco  and  Flrearma.  1200 
Pennaylvania  Avenue  NW..  Washington. 
DC  2022S,  and  to  the  Office  of 
Informatloo  and  Regulatory  Affaira, 
Offloa  of  Management  and  Budget 
Washington.  DC  20603.  Attention:  Desk 
Officer  for  the  Bureau  of  Alcohol 
Tobacco  and  Flrearma. 


Copies  of  the  petition,  the  notices  of 
proposed  rulemaking,  all  written 
coounenta.  and  thia  final  rule  will  be 
available  for  pubUc  Inspection  during 
normal  b«isiness  hours  at:  Office  of 
Public  Affaire  and  Disclosure.  Room 
4412.  Ariel  Rioa  Federal  Building.  1200 
Pennsylvania  Avenue  NW..  Washington. 
DC 

Dnfttag  lofonnatioa 

The  euthor  of  this  document  is  )ames 
P.  Picaretta,  Wine  and  Beer  Brandt 
Bureau  of  Alcohol  Tobacco  and 
Firaarma. 

UatelS  ■>|iUslpa7CFRParty 

Advertising,  Beer.  Consumer 
protection.  Distoms  duties  and 
inspection.  Imports,  snd  Labeling. 


PART7-{AaKN0C0I 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  7  continues  to  raad  as 
follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  7.24  is  amended  by 
adding  two  new  sentences  at  the 
begiiming  of  paragraph  (d)  to  read  as 
follows: 


|7.»4 


and  type. 


(d)  Products  containing  less  than  one- 
half  of  1  percent  (.5%)  of  alcohol  by 
volume  shall  bear  the  class  designation 
"malt  beverage,"  or  "cereal  beverage," 
or  "near  beer."  If  the  designation  "near 
beer"  is  used,  both  words  must  appear 
in  the  same  size  and  style  of  type,  in  the 
same  color  of  ink.  and  on  the  same 
background.  *  *  * 

Par.  3.  Section  7.28  is  amended  by 
designating  the  existing  text  as 
paragraph  (a),  and  adding  new 
paragrapha  (b).  (c),  and  (d)  to  read  aa 
follows: 

tlM   tmttduM  ciemsnt. 

(a)  •  •  • 

(b)  The  terms  "low  alcohol"  or 
"reduced  alcohol"  may  be  used  only  on 
malt  beverage  products  containing  less 
than  2.5  percent  alcohol  by  volume. 

(c)  The  term  "non-alcoholic"  may  be 
used  on  malt  beverage  products, 
provided  the  statement  "contains  less 
than  OJ  percent  (or  .5%)  alcohol  by 
volume"  appeare  in  direct  conjunction 
with  it  in  readily  legible  printing  and  on 
a  completely  contrasting  background. 

(d)  The  term  "alcohol-free"  may  be 
used  only  on  malt  beverage  products 
containing  no  alcohol 

Par.  4.  Section  7.29  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
existing  paragraph  (f)  to  read  as  follows: 

•  74» 


Authority  and 

Pari  7 — Labeling  and  Advertising  of 
Malt  Beverages  is  amended  as  follows: 


(f)  Uteofwonh  'Strong",  "full 
Mtrtutgth".  andumilar  words.  '  '  *  This 
does  not  preclude  use  of  the  terms  "low 
alcohol"  "reduced  alcohol,"  "non- 
alcoholic" and  "alcohol-free,"  in 
accordance  with  1 7.2B  (b).  (c).  and  (d). 

Par.  5.  Section  7M  is  amended  by 
adding  a  new  sentence  st  the  end  of 
existing  paragraph  (c)  to  read  as 
follows: 


|7J4 


(c)  Alcohol  content  *  *  *  This  does 
not  preclude  use  of  the  terms  "low 
alcohol"  "reduced  alcohol,"  "non- 


alcohotic."  and  "alcohol-free."  as  used 
on  labela,  in  accordance  with  f  7.20  (b), 
(c),  and  (d). 

•        •       •       •       • 

Signed:  December  16, 1988. 
Stephen  E.  fUniiis. 

Director. 

Approved:  lanuary  4. 1980. 
Sahratof*  R.  Martacha. 
Assistant  Secretary  (Enforcement). 
|FR  Doc.  80-1488  Filed  1-24-80;  8:45  am] 


ENVmOIWrntTAL  PROTECTIOII 
AGENCY 

40CFRPartt1 

|FRL-3S0t-«;  Docket  NOu  AMTM] 

NaUofMl  Enriaaion  Standaids  tor 
Hnantoua  Afer  PolulantB;  Datogalfofi 
of  AuVMifty  to  llw  SM*  of 
Itoportoiawtofltoluril 

EfiVwOMiMdlsl  Control 


;  Environmental  Protection 
Agency. 

action:  Delegation  of  authority. 


I  Section  112(d)  of  die  Clean 
Air  Act  permits  EPA  to  delegate  to  the 
states  the  authority  to  implement  and 
enforce  the  standards  set  oat  in  40  CFR 
Part  61.  National  Bodssions  Standards 
for  Hazardoua  Air  PoUutanta  (NESHAP). 
On  Auguat  20. 1987,  the  State  of 
Delaware  Department  of  Natural 
Resources  aaid  Environmental  Control 
(DNREC)  reqoeated  delegation  ci 
authority  for  an  additional  NESHAP 
source  category  to  implement  and 
enforce  NESHAP  regulatiooa  for 
Equipment  Leaks  of  Bensene.  The 
benzene  NESHAP.  aa  delegated,  will  be 
incorporated  by  reference  to  40  CFR 
Part  61.  Subparts  A. ).  and  V  Quly  1. 1987 
revision).  EPA  granted  the  request  on 
November  la  1067.  with  the 
underatanding  that  EPA  will  retain  full 
responsibility  for  the  application  of  the 
benzene  NESHAP  to  Texaco  Refining 
and  Marketing.  Inc.  (TEXACO),  until  die 
current  litigation  widi  EPA  ia  concluded. 
Certain  proviaions  that  addreaa 
standard  setting  and  waiver  of 
compliance  have  not  been  delegated. 
Those  provisions  are  cited  at  40  CFR 
61  J».  61.11. 61.12(d).  61.13(h).  61.14(g). 
61.16  and  61.244.  The  State  has  die 
authority  to  inylement  and  enforce  the 
NESHAP  regulation  for  Equipoiant 
Leaka  of  Banaene  aa  of  the  date  of  the 
{^blication  of  this  notice. 
WWCIH»8  OATe  January  25.  I960. 

■OOW888M.  Copies  of  the  delegation 
and  accompanying  documents  are 


available  for  inspection  during  noimal 

business  hours  at  the  following 

locations: 

U.S.  Environmental  Protection  Agency. 
Region  m.  041  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Attn:  Joseph  W.  Kunz. 

State  of  Driaware,  Department  of 
Natural  Resources  and  Environmental 
Control  80  Kings  Highway.  P.O.  Box 
1401,  Dover,  Delaware  19901. 


FOR  RMTNBI MNMMATMN  CONTACT: 
Kelley  Yost  of  EPA.  Region  m  above, 
telephone  (215)  597-2740. 
SUPPLBMNTARV  MRNMUTKM:  The 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
PNREC)  was  delegated  the  auUiority  to 
enforce  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  promulgated  by  EPA.  Notice 
of  that  delegation  was  published  at  43 
FR  6771  (Febniaiy  15, 1978).  They  also 
requested  and  were  delegated  authcvity 
for  several  other  NE91AP  source 
categories  for  which  EPA  published 
notifications  at  44  FR  70465  (December 
7, 1979).  47  FR  17089  (April  27, 1962),  and 
51  FR  12144  (April  a  1986). 

On  August  24. 1987,  the  Secretaiy  of 
The  Deleware  Department  of  Natural 
Resources  and  Environmental  Control 
submitted  a  letter  to  EPA  Region  m. 
requesting  ddegation  of  the  benzene 
NESHAP.  The  following  letter  was  sent 
to  Delaware  on  November  10. 1987. 
delegating  authority  for  the  benzene 
NESHAP. 

Mr.  Robert  R.  Fk«ndi. 

Manager,  Air  Resources  Section.  Delaware 
Departtnmt  of  Natural  Resourxxs  & 
Environmental  Control.  P.O.  Box  HOI. 
Dover.  Delaware  199tH 

Dear  Mr.  Fkcacfa:  This  letter  responds  to 
your  August  2A,  198T  reqaest  to  EPA  for 
delegatioQ  danthocity  to  the  Delaware 
Departmeat  of  Natural  Resooroes  a 
EnviTOfuaental  Control  (DNREC)  to  enfotoe 
the  National  Eabssion  Standards  for 
Hazardous  Air  PoUutants  (NESHAP)  for 
Equipment  Lealis  of  Benzene,  40  CFR  Part  61. 
Subparts  A ),  and  V  (collectively  referred  to 
as  the  benzene  NESHAP). 

We  have  reviewed  the  pertinent  laws,  rales 
and  regulations  of  ttw  State  of  Delaware  and 
have  deterauned  tiiat  ttiey  coatmue  to 
provide  adequate  and  effective  prooedares 
for  Implementation  and  enforcing  dw 
NESHAP.  Therefore.  EPA  delegates  primary 
authority  for  implementation  and 
enforcement  of  tlie  lienzene  NESHAP,  as 
delegated,  will  be  mcorporated  by  reference 
to  40  CFR  SobparU  A ).  and  V  as  of  July  1. 
1987. 

Tliis  delegation  will  becgme  effective  upon 
puUicatian.  by  EPA  in  tlie  Fedsni  Baglslst. 
At  that  time,  certain  conditions  and 
exceptions  to  this  delegation  will  be  set  forth. 
This  delegation  is  granted  with  the 
underatanding  that  EPA  will  retain  faH 
responsibility  for  the  applicatioo  of  the 


benzene  NESHAP  to  Texaco  Refining  and 
Marketing.  Inc.  (Texaco),  in  Delaware  Qty. 
until  all  current  EPA  litigation  pertaining  to 
Texaco  for  benzene  NESHAP  is  resolved  ia 
federal  courts. 

This  Notice  now  sets  forth  the  conditions 
and  exceptions  to  this  delegation  of 
responsibility  for  the  benzene  NESHAP  to 
Delaware.  The  following  provisions  of  the 
NESHAP  regulations  are  excepted  from  this 
delegation,  and  EPA  retains  exclusive 
authority  for  their  application: 

a.  Detennination  of  wiietlier  actioaa 
intended  to  l>e  taken  constitute  ooastructioa 
or  modification  of  a  source  subject  to  a 
standard  (40  CFR  61j06). 

b.  Waiver  of  oomplianoe  from  ntisting 
sources.  (40  CFR  61.11) 

c.  AUowaooe  of  alternative  means  of 
compbanoe.  (40  CFR  6L12(d)) 

d  Approved  of  specified  on  altenativa 
emission  testing.  (40  CFR  61.13(h)) 

e.  Approval  of  specified  or  alternative 
monitari^  reqairenents.  (40  CFR  VLiMgU 

f.  Determinatioa  of  public  availabiiity  of 
infonnation  (40  CFR  61.16) 

g.  Allowance  of  use  of  alternative  saeans  af 
emission  hautatian.  (40  CFR  61.2M) 

Enforcement  of  the  NESHAP  regnlatioo  far 
Equipment  Lealcs  of  Benzene  in  the  State  of 
Delaware  wrill  primarily  be  the  responsibilitjr 
of  the  DNREC 

Pursuant  to  section  112(d)(2)  of  the  Clean 
Air  Act  42  U.S.C  7412(d)(2).  EPA  retafaia 
authority  to  enforce  any  NESHAP  standard 
wlienever  such  enforcement  is  dttaitd  l>y  liw 
EPA  to  be  necessary  to  cany  oot  tiie 
purposes  of  the  dean  Air  Act  Where  die 
Department  determines  tliat  sach 
enforcement  is  not  fieasibie  and  so  notifies 
EPA  wlien  the  DNREC  acts  In  a  numner 
inconsistent  with  tlie  tenn  of  this  delegatiaa. 
U.S.  EPA  will  exercise  its  concurrent 
enforcement  authority,  pursuant  to  section 
113  of  the  Clean  Air  Act  as  amended.  wiA 
respect  to  sources  within  tlie  State  of 
Ddaware  subiect  to  NESHAP  I 

The  retorting  provisians  of  40  CFR  eiJiM 
requiring  sources  to  make  sobmisaion  to  the 
EPA  will  be  satisfied  only  by  making  such 
suboiissian  to  both  the  DNRBC  and  to  EPA 
Region  DL 

The  DNREC  and  VS.  EPA  Region  m  wil 
develop  a  system  of  ooammntcatiaB  sidBciaa 
to  guarantee  that  each  office  is  always  faly 
informed  regardiag  the  inlerptetatiaa  of 
apiriicabie  regulatioos.  In  Instaanea  aihem 
there  is  a  conflict  between  a  DNRBC 
interpretatian  and  Federal  inlerptetatiaa  of 
applicable  regulations,  the  Fedwal 
interpretatioo  must  be  applied  if  it  is  oHMe 
stringent  dian  diat  of  dw  DNREC  This 
system  of  eomiwunicatioH  will  insore  that 
Imtfa  agencies  are  Inforawd  on: 

a.  The  current  comptianra  status  of  i 
sources  in  die  State  of  Dataware, 

b.  The  interpretatiao  of  applicable 
regulationa: 

c  The  deaciiption  of  sources  and  ( 
inventory  data:  and. 

d.  Applications  for  compliance  test  waivers 
and  approval  of  waivers  for  matters  where 
EPA  retains  authority  for  such  waivers 
pursuant  to  dus  delegation. 
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Prom  time  to  time  when  appropdal*.  Ih* 
3NREC  will  rtviM  iU  NESIiAP  ragulatiom  to 
I  the  proviaiona  of  Federal 

I  and  newly  promulgalMi 
raguUlkma  for  NESHAP  pollutant  aourca 
calcgorict. 

If  the  DIreclor  of  the  Air  Management 
Divialon.  or  other  appropnale  staff  at  EPA 
Ration  UI.  detenninM  that  a  DNREC  program 
of  enforcing  or  implementing  the  NESHAP 
rMulattona  ia  inMla<)uate.  or  is  not  being 
effectively  carried  out.  this  delegation  may  t>e 
revoked  in  whole  or  in  part.  Any  such 
revocalloa  ahall  be  effective  aa  of  the  dale 
apedfled  In  a  Notice  of  Revocation  to  the 
DNRBC 

Thia  delegation  la  effective  upon 
publication.  There  it  no  requirement  that  the 
DNREC  notify  the  US.  EPA  of  iU  acceptance. 

Unleaa  US.  EPA  receive*  from  the  DNREC 
written  notice  of  obiectiona  within  (en  (10) 
days  of  publication  of  thia  notice,  the  DNREC 
wiU  be  deemed  to  have  accepted  all  of  the 
terma  of  the  delegation. 

The  Office  of  Management  and  Budget  haa 
exempted  thia  delMation  of  authority  from 
the  requiremenU  of  aection  3  of  Executive 
Order  12291. 

AMinrilr  Sectloa  112(d).  dM  Clean  Air  Act 
42  U  &C  7412(d). 

Date:  fanuary  12. 1988. 


Ragiooal  Adminiatrator. 

|FR  Doc  8»-iaW  Piled  1-24-tt  a:48  am) 
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Deparlxnent  of  the  Interior. 
Final  nil*. 


;  These  final  regulation* 
implement  the  provisions  of  the  Age 
Discrimination  Act  of  197S,  and  the 
gover.iment-wide  regulations  published 
in  the  Federal  Ragialer  on  June  12, 1979 
(44  FR  3376B.  |une  12. 1979)  The  Age 
Discrimination  Act  prohibits 
discrimination  on  the  basis  of  age  in 
programs  and  activities  receiving 
Federal  financial  assistance. 

The  Age  Discrimination  Act  contains 
exceptions  which  permit,  under  certain 
circumstances,  continued  use  of  age 
distinctions  or  factors  other  than  age 
that  may  have  a  disproportionate  effect 
on  a  particular  age  group.  The  Act 
excludes  from  its  coverage  most 
employment  practices  except  for 
programs  funded  under  the  public 
services  employment  titles  of  the  |ob 
Partnership  Training  Act.  The  Act 
applies  io  persons  of  all  ages. 


These  final  regulations  are  designed 
to  guide  the  sctions  of  recipients  of 
financial  assistance  from  the 
Department  of  the  Interior  (DOI).  They 
discuss  the  responsibilities  of  DOI 
recipients  and  the  investigation, 
conciliation  and  enforcement 
procedures  DOI  will  use  to  ensure 
compliance  with  the  Act. 

MWtTlVl  OATI:  February  24, 1969. 


kTMM  COMTACTt 
Chariena  D.  Hutchinson.  Office  for 
Equal  Opportunity.  Department  of  the 
Interior.  Washington.  DC  20240.  or 
phone  (202)  343-3443  (voice)  or  (202) 
343-3434  (TDD). 


I.  Backpound 

In  November  1975.  Congress  enacted 
the  Age  Discrimination  Act  (42  U.S.C 
6101  et  $eq.)  as  part  of  the  amendments 
to  the  Older  Americans  Act  (Pub.  L  94- 
135)  The  Age  Discrimination  Act  was 
amended  by  the  Civil  Rights  Restoration 
Act  of  1968  (Pub.  L  100-256). 

The  Act  prohibits  discrimination  on 
the  basis  of  age  in  programs  or  activities 
receiving  Federal  financial  assistance. 
The  Act  prohibits  recipients  of  Federal 
flnancial  assistance  from  taking  actions 
that  result  in  denying  or  limiting 
services  or  otherwise  discriminating  on 
the  basis  of  age.  The  Act  contains 
exceptions  which  limit  the  general 
prohibition  against  age  discrimination. 
The  Act  permits  the  use  of  age 
distinctioiu  which  are  necessary  to  the 
normal  operation  of  a  program  or  to  the 
achievement  of  a  statutory  obiective. 
The  Act  applies  only  to  programs  or 
activities  in  which  there  is  an 
intermediary  (recipient)  standing 
between  the  Federal  financial 
assistance  and  the  ultimate  beneHciary 
of  that  assistance.  The  Act  does  not 
apply  to  progranu  of  direct  assistance 
(such  as  the  National  Parlis  System)  in 
which  Federal  assistance  flows  directly 
and  unconditionally  from  the  Federal 
government  to  the  individual 
beneficiary.  In  accordance  with  the  Act. 
the  Secretary  of  the  Department  of 
Health.  Education  and  Welfare  (now  the 
Department  of  Health  and  Human 
Services  (HHS))  issued  government- 
wide  regulations  to  guide  the 
development  of  agency  specific 
regulations  by  each  Federal  agency  that 
administers  programs  of  Federal 
financial  assistance.  (44  FR  33788.  |une 
12.  IflTB.  codified  at  45  CFR  Part  90). 
TiMee  ffaial  regulations  are  intended  to 
ba  oonsistent  with  HHS'  govemment- 
«vide  regulations.  These  Rnal  regulations 
were  spproved  by  HHS  on  August  la 
1968. 


The  Civil  Rights  Restoration  Act  of 
1967.  Pub.  L  100-259  (CRRA).  was 
enacted  on  March  22. 1988,  subsequent 
to  the  publication  of  these  rules  as 
proposed  regulations.  The  CRRA.  among 
other  matters,  amends  the  Age 
Discrimination  Act  of  1975,  and  other 
civil  rights  statutes,  to  deHne  the  term 
"program  and  activity"  to  mean  all  of 
the  operations  of  specified  entities.  For 
State  and  local  governments,  only  the 
department  or  the  agency  that  receives 
the  aid  is  covered.  For  private 
corporations,  if  the  federal  aid  is 
extended  to  the  corporation  as  a  whole, 
or  if  the  corporation  is  prinicipally 
engaged  in  providing  education,  health 
care,  housing,  social  services  or  parits 
and  recreation,  the  entire  corporation  is 
covered.  If  the  federal  aid  is  extended  to 
only  one  plant  or  geographically 
separate  facility  of  other  private 
businesses,  only  that  plant  is  covered. 
For  other  entities,  established  by  two  or 
more  of  the  entities  listed  in  the  statute, 
the  entire  entity  is  covered  if  it  receives 
any  federal  aid.  The  CRRA  leaves  in 
effect  the  enforcement  structure  and 
adds  no  new  language  to  the  fund 
termination  provision  of  the  Age 
Discrimination  Act.  The  CRRA  contains 
a  provision  which  leaves  intact  the 
current  exemption  from  coverage  by  the 
civil  rights  laws  for  "ultimate 
beneficiaries"  of  federal  flnancial 
assistance  such  as  farmers  who  receive 
assistance  under  commodity  programs 
or  other  comparable  programs. 

DOI  published  proposed  regulations  in 
the  Fsdwal  Register  on  October  21, 1987, 
(52  FR  39243.  October  21. 1967). 
Publication  of  the  proposed  rule  was 
followed  by  a  30  day  comment  period. 
Comments,  suggestions,  and 
recommendations  were  requested  by 
November  20, 1967.  No  comments  were 
received. 

In  order  to  be  consistent  with  HHS' 
government-wide  rule  (45  CFR  Part  90). 
several  sections  of  the  proposed  rule 
have  been  revised.  The  last  sentence  of 
1 17.335(a)(1).  "Compliance  Procedures" 
has  been  deleted  to  ensure  consistency 
with  45  CFR  Part  90.  Section  17.335(b) 
has  been  revised  to  more  precisely 
reflect  the  degree  of  "pinpointing" 
required  by  the  Age  Discrimination  Act 
and  to  make  this  section  consistent  with 
the  government-wide  rule. 

Section  17.303(b)  'Definition ".  has 
been  corrected  to  include  "or  the  use  of 
any  policy,  rule,  standard,  or  method  of 
administration. "  This  portion  of  the 
definition  was  inadvertently  omitted 
from  the  proposed  rule. 

In  addition  to  publishing  specific 
regulations  consistent  with  the 
government-wide  regulations,  the 


following  actions  will  be  taken  by  DOI 
to  implement  the  Act: 

1.  DOI  will  report  annually  to  the 
Congress  through  HHS  on  its 
compliance  and  enforcement  activities. 

2.  DOI  will  provide  written  notices  to 
its  recipients  concerning  their 
obligations  under  the  Act.  Technical 
assistance  will  be  provided  to  recipients 
where  necessary  and  educational 
materials  will  be  made  available 
explaining  the  rights  and  obligations  of 
beneficiaries  and  recipients. 

3.  DOI  vnW  establish  a  procedure  for 
processing  complaints  of  alleged  age 
discrimination.  The  complaints  process 
will  entail  an  initial  screening  by  DOI 
after  consultation  with  the  recipient,  if 
necessary,  to  determine  whether  the 
complaint  meets  the  criteria  in  SS  17.3ia 
17.311.  and  17.331  before  referral  to 
mediation.  DOI  will  send  appropriate 
notices  to  complainants  and  recipients 
of  their  rights  and  obligations  under  the 
Act.  All  complaints  covered  by  the  Act 
will  be  refenred  to  the  Federal  Mediation 
and  Conciliation  Service  (FMCS)  for 
mediation. 

4.  DOI  will  evaluate  the  effiectiveness 
of  its  regulations  30  months  after  their 
effective  date.  The  residts  of  this 
evaluation  will  be  published  in  the 
Federal  Ragistar  for  public  conunenL 

Section  90.31(f)  of  HHS'  government- 
wide  regulations  (44  FR  33768.  June  12. 
1979).  reqidres  each  Federal  agency  to 
publish  an  appendix  to  its  Hnal  age 
regulations  containing  a  list  of  each  age 
distinction  in  a  Federal  statute  or  in 
regulations  affecting  financial 
assistance  administered  by  the  agency. 
DOI  has  determined  that  statutes  and 
regulations  which  govern  DOFs 
programs  of  financial  assistance  do  not 
contain  age  distinctions.  Therefore,  an 
appendix  listing  are  distinctions  in 
statutes  and  regulations  governing  DOI 
financial  assistancee  programs  is  not 
published  with  these  final  regulations. 

This  final  rule  is  divided  into  the 
following  major  categories:  General: 
Standards  for  Determining  Age 
Discrimination:  Responsibilities  of 
Recipients:  and  Investigation, 
Conciliation,  and  Enforcement 
Procedures. 

The  "general"  section  of  these 
regulations  explains  the  purpose  of 
DOI's  age  discrimination  regulations     - 
and  defines  terms  used  throughout  the 
rule. 

Each  recipient  of  Federal  financial 
assistance  must  sign  an  assurance  that 
it  will  comply  with  the  Act  and  these 
regulations. 

The  general  and  specific  prohibitions 
against  discrimination  on  the  basis  of 
age  are  covered  in  {  17.310  of  this  rule. 


The  exceptions  to  those  prohibitions  are 
set  forth  in  {  17.311. 

The  rule  contains  several  exceptions 
which  limit  prohibitions  against  age 
discrimination.  Section  17.311  of  the 
regulations  permits  the  use  of  age 
distinctions  which  are  based  on 
reasonable  factors  other  than  age. 
Section  17.311(a)  of  the  regulations 
defines  two  terms  which  are  essential  to 
an  imderstanding  of  those  exceptions: 
"Normal  operation"  and  "statutory 
objective."  "Normal  operation"  means 
the  operation  of  a  program  or  activity 
without  significant  changes  that  woiidd 
impair  its  ability  to  meet  its  objectives. 
"Statutory  objective"  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal,  State. 
or  local  statute  or  ordinance  adopted  by 
an  elected  legislative  body. 

Recipients  of  DOI  funds  also  are 
permitted  to  take  an  action  otherwise 
prohibited  by  the  Act  if  the  action  is 
based  on  "reasonable  factors  other  than 
age."  The  action  may  be  taken  even 
though  it  has  a  disproportionate  effect 
on  persons  of  different  ages.  According 
to  the  regulations,  however,  the  factor 
other  than  age  must  betu'  a  direct  and 
substantial  relationship  to  the  program's 
normal  operation  or  to  the  achievement 
of  a  statutory  objective. 

This  rule  sets  forth  the  duties  of  DOI 
recipients.  DOI  recipients  are 
re^Mnsible  for  ensuring  that  their 
programs  and  activities  are  in 
compliance  with  the  Act  and  DOI 
regulations. 

Where  a  primary  recipient  extends 
financial  assistance  to  subrecipients.  the 
primary  recipient  must  notify 
subrecipients  of  their  obligations  imder 
the  regiilations.  DOI  recipients  must  also 
inform  beneficiaries  of  the  protections 
provided  by  the  Act  and  these 
regulations. 

This  final  rule  establishes  the 
procedures  DOI  will  use  in  its 
investigation,  conciliation,  and 
enforcement  activities.  These 
procediues  reflect  the  procedural 
requirements  included  in  HHS' 
government-wide  regulations. 

Section  17.332  introduces  mediation 
into  the  complaints  process  for  age 
discrimination.  DOI  will  refer  all 
complaints  covered  by  the  Act  to  the 
FMCS.  which  was  designated  by  the 
Secretary  of  HHS  to  manage  the 
mediation  process. 

Complainants  and  recipients  are 
required  to  participate  in  the  effort  to 
reach  a  mutually  satisfactory  mediated 
settiement  of  the  complaint  Mediation 
may  last  no  more  than  60  days  fivm  the 
date  DOI  first  receives  the  complaint. 
No  further  action  will  be  taken  by  DOI 


in  connection  with  a  successfully 
mediated  complaint 

DOI  will,  however,  investigate 
complaints  that  are  imresolved  after 
mediation  or  are  reopened  because  the 
mediation  agreement  is  violated. 

Finally,  the  regulations  permit  DOI  to 
disbiuse  viathheld  funds  to  an  alternate 
recipient.  The  alternate  recipient  most 
be  in  compliance  with  the  regulations 
and  must  demonstrate  the  ability  to 
achieve  the  goals  of  the  program  for 
which  the  funds  were  originally 
extended. 

D.  Regulatory  Procedures 

Impact  Analysis  Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules.  A  major  rule  is  defined 
in  the  Order  as  any  nile  that  has  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more,  or  certain  other 
specified  effects.  Hie  administrative  and 
procediual  regulations  implementing  the 
Age  Discrimination  Act  are  not  major 
rules  within  the  meaning  of  the 
Executive  Order  because  they  will  not 
have  an  effect  on  the  economy  of  $100 
million  or  more  or  otherwise  meet  the 
threshold  criteria. 

Regulatory  FJexibHity  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  rules  and  paperworii 
reqturements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  smaU 
entities.  &nall  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  nonprofit  organizations,  and  small 
governmental  entities.  The  impact  of 
tfiese  regulations  on  small  entities  is 
minimal  because  an  economic  impact 
such  as  termination  of  funding  will 
occur  only  in  those  very  limited 
instances  where  the  small  entity  fails  to 
comply  with  the  statutory  and 
regulatory  prohibition  concerning  age 
discrimination. 

Paperwork  Reduction  Act 
(Recordkeeping  and  Reporting 
Requirements) 

The  information  collection 
requirements  contained  in  { 17.323  have 
been  approved  by  the  Office  of 
Management  and  Budget  undo-  44  U.S.C 
3501  et  seq.  and  assigned  clearance 
number  1084-0027. 

National  Environmental  Policy  Act 

Because  these  regulations  are 
administrative,  legal,  and  procedural  in 
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nature,  they  will  not  have  a  aigniBcaat 
efTect  on  the  quality  of  the  banan 
environment  and  are  cataflorically 
exckidad  froa  the  NBPA  IVooaaa,  See 
SIO  DM  2.  Appendix  1. 

Authonhip  Statamtnt 

The  principal  autkor  of  Ihia  Raal 
rulemaking  docmnent  ia  Ckariene  D. 
Hulchinaoo  of  the  Oflioe  for  Equal 
Opportunity.  U.&  Department  of  the 
Interior. 

Dale:  November  16. 1«& 
RkkVwtm. 

AMsmlant  SucrHary.  n»Ucy.  Bm^^  oad 
Adminitlmlion. 

Uel  of  Subiocta  fai  43  CFR  Part  17 

Qvil  right*.  Handicapped. 

The  Department  of  the  Interior  add*  a 
new  Sabpart  C  to  43  CFR  PaH  17  as  set 
forth  I 


PART  17-(AMENDCO| 

ic  WiiiaiQitiSwiaiaam 


ofA«a 


17jn    WhattaAepafpoaeaflheAte 
DiKriMinatiaa  Act  of  MTST 

17J01    WhalietkepiHpaaaafDOraafS 
dtocrtelnallaa  ragulaltoMT 

17402   T»  what  III  u>M  I  d»  these 
■ejiliHiiawOyT 

17408    DallBltioM. 


17410    RmIm  asainet  apa  diacrtntealten. 
17411 


17411    BerdMafprooL 
17413 

tkieriy. 
17414    A«i  distlKtiaiM  oaolatead  hi  DOI 

lefvlatioaa. 
17418    Afflmtattva  action  by  redptaots. 


lafDOII 

17420  CoMfal  raapoMibiMaa. 

17421  ^4otlcalo•« 
baaaAciariaa. 

17422  Assaraaca  of « 
radpiant  maKmant  of  a«i  diliactiona. 

17423  biformalloa  ooOactioa  raquiraments. 


17430  Complianca  reviews. 

17431  Complatnts. 

17432  Madlatioa. 

17433  hnresUfatlaB. 

17434  PrTrJiitriUna  i^lail  irTtailililitrn  trr 
ratalialion. 

17435  Compllanoa  prooadura. 

1743S  Haarinsa,  (tociaJona.  poal-tetninatioa 


17437    Kaaiadial  actkM  l>y  rariptanta. 
17.338    Altemata  fund*  disburMl  procadure. 
17430    ExkavvMon  of  •dn^ntatraltva 


:  Afi  DIecriarfaation  Act  of  IfTS. 
••  amandad.  42  VS.C. mOl  »tmq^4S CPR 
PartOSi 


The  A«B  Diecriminatkm  Act  of  1875. 
as  amended,  is  designed  to  prohibit 
discrisiinstion  on  the  basis  of  age  in 
programs  and  activities  receiving 
Federal  financial  asaistaooe.  The  Act 
also  peimiu  federally  sssisled  programs 
and  activities,  and  redpieota  of  Federal 
funds,  to  cootiBue  to  use  certain  age 
distlnctiaas  and  factors  otiier  than  age 
which  emet  the  requirements  of  the  Act 
and  these  regaiations. 


I17J01    WhellsMei 


•  elOOIisi 


The  peipose  of  theee  rsgelatioos  is  to 
set  out  DOTs  policies  end  procedures 
under  the  A«s  Discriminetiaa  Act  of 
1975  and  the  fsneral  efs  discrimiaetiao 
rspileHons  et  45  CFR  Psit  gg  The  Act 
and  the  fsneral  lepiletions  prohibit 
discriaiiMtion  oa  the  besis  of  age  <■ 
[■iUfMis  or  activities  reoeivieg  Federal 
financial  assistance  The  Act  nd  the 
gsMral  isgelslinns  permit  fsdsraUy 
asaiated  prnmesm  mmI  ectlvlties.  sad 
rodpieBta  of  FedsMl  ftesdo.  to  cootiHM 
to  uae  age  dJatiectioaa  end  factors  other 
than  ags  which  sseet  the  rsyiirements  of 
the  Act  and  its  impiementii^ 
regnlaiians. 
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(e)  The  Act  and  these  rafeleliofis 
apply  to  eech  D(H  redpieia  end  lo  each 
program  or  activity  operated  by  the 
recipient  which  reoeivee  or  benefits 
from  Federal  financial  assistanre 
provided  by  DOL 

(b)  The  Act  and  these  raguletiona  do 
not  apply  to: 

(1)  An  i«s  distinction  contained  in 
that  part  of  a  Federal.  SUte  or  local 
statute  or  ordinance  edopted  by  an 
elected,  general  pnipoee  legisletive  body 
which: 

(i)  Providee  eny  benefits  or  aasiatanoe 
to  persons  besed  on  egs:  or. 

(ii)  BsUbbshes  aiterie  for 
pertidpation  In  age-related  terms;  or. 

(iii)  Describes  intended  benefldariee 
or  target  yroape  ia  age-relaled  termr.  or 

(2)  Any  euiphiymeut  practice  of  any 
employer,  empkrjrment  agency,  or  labor- 
management  ioint  appreaticeshlp 
training  program,  except  for  eny 
program  or  ectfvity  receiving  Federal 
finandal  assistance  for  public  service 


employment  under  the  |ob  Partnenhip 
Training  Act  (29  U.S.C  1S01  el  aeg.). 


I17J03 

As  ased  in  theee  regulations,  the  tem: 

(s)  "Act"  means  die  Age 
Discrimination  Ad  of  1975.  as  amended 
(Title  III  of  Pub.  L  94-135). 

(b)  "Action"  means  any  act  activity, 
policy,  rvle.  standard,  or  method  of 
administration:  or  the  use  of  any  policy, 
rale,  stsndard.  or  method  of 
administration. 

(c)  "Ags"  means  how  old  s  person  Is. 
or  the  munber  of  yean  from  the  date  of 
a  person's  birth. 

(d)  "Age  distinction"  means  any 
action  asing  age  or  an  age  related  term. 

(e)  "Age-related  term"  means  a  word 
or  words  which  necessarily  imply  a 
particttlar  age  or  range  of  ages  (for 
example,  "dbildren."  "adalt."  "older 
persons."  but  not  "student"). 

(f)  "Discrimination"  means  unlawful 
treatment  besed  on  age. 

(g)  *lX)r  oteens  the  United  States 
Deportment  of  the  Interior. 

(h)  "Federal  finandal  assistance" 
Bseens  any  pant,  entitlement  loan, 
cooperative  agreement  oontrad  (other 
than  a  procurement  oontrad  or  a 
contract  of  insoranoe  or  guaranty),  or 
any  ether  atrnngement  by  which  the 
agency  provides  or  otherwise  mafces 
avefleUe  assistance  in  the  farmof: 

(l)FWnds; 

(2)  Sarvicea  of  Federal  personnel: 

(S)  Reel  and  personal  property  or  any 
interest  hi  or  use  of  propsity.  faichiding: 

(i)  Transfen  or  Isasss  of  property  far 
less  then  Csir  sasihet  value  or  for 
rednced  considef  ation;  and 

(U)  lYoceeds  from  a  subsequent 
transfer  or  leeae  of  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government   ' 

(i)  "PMCS"  means  the  Federal 
Mediatian  and  Conciliation  Service. 

(J)  "Redpienr  means  any  Bute  or  its 
political  subdivision,  any 
instrumentality  of  a  State  or  Its  political 
subdivision,  any  public  or  private 
agency,  institntiofi.  orgaoixation.  or 
other  entity,  or  any  person  to  which 
Federal  assistance  is  extended,  directly 
or  through  another  redpient  Recipient 
indudes  any  successor,  assignee, 
transferee,  or  subredpient  but  exdudes 
the  ultimate  benefidary  of  the 
assistance. 

(k)  "Secretary"  means  the  Secretary  of 
the  Department  of  the  Interior  or  his  or 
her  designee. 

(1)  "Subredpient"  means  any  of  the 
entities  in  the  definition  of  "redpient"  to 
which  s  redpient  extends  or  passes  on 
Federal  finandal  assistance.  A 
subredpient  is  generally  regarded  as  a 


recipient  of  Federal  financial  assistance 
and  has  all  the  duties  of  a  recipient  in 
these  regulations. 

(m)  "United  States"  means  the  fifty 
states,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands.  American 
Samoa,  Guam.  Wake  Island,  the 
Commonwealth  of  the  Northern 
Marianas,  and  the  territories  and 
possessions  of  the  United  States. 
Standards  for  Detefmining  Age 
Discrimination 


{17410 

The  rules  stated  in  this  section  are 
limited  by  the  exceptions  contained  in 
117.311. 

(a)  General  rule.  No  person  in  the 
United  States  shall,  on  the  basis  of  age. 
be  excluded  from  pertidpation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  finandal 
assistance. 

(b)  Specific  rules.  A  redpient  may  not 
in  any  program  or  activity  receiving 
Federal  finandal  assistance,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  use  age  distinctions  or 
take  any  other  actions  which  have  the 
effect  on  the  basis  of  age,  of: 

(1)  Excluding  individuals  frvm. 
denying  them  the  benefits  of.  or 
subjecting  them  to,  discrimination  under 
a  program  or  activity  receiving  Federal 
finandal  assistance:  or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(c)  The  specific  forms  of  age 
discrimination  listed  in  paragraph  (b)  of 
this  section  do  not  necessarily  constitute 
a  complete  list 

§17,311    Eiosptions  te  the  nriee  against 

(a)  Definitions.  For  purposes  of  this 
section,  the  terms  "normal  operation" 
and  "statutory  objective"  shall  have  the 
following  meaning: 

(1)  "Normal  operation"  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(2)  Statutory  objective"  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal.  State, 
or  local  statute  or  ordinance  adopted  by 
an  elected,  general  purpose  legislative 
body. 

(b)  Exceptions  to  the  rules  against  age 
discrimination:  Normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  {  17.310 
if  the  action  reasonably  takes  into 
account  age  as  a  fador  necessary  to  the 
normal  operation  or  the  achievement  of 


any  statutory  objective  of  a  program  or 
activity.  An  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity,  if: 

(1)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics;  and 

(2)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity:  and 

(3)  The  other  characteristic(8)  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and 

(4)  The  other  characteristic(8)  are 
impractical  to  measure  directly  on  an 
individual  basis. 

(c)  Exceptions  to  the  rules  against  age 
discrimination:  Reasonable  factors  other 
than  age.  A  redpient  is  permitted  to 
take  an  action  otherwise  prohibited  by 
i  17.310  which  is  based  on  a  factor  other 
than  age,  even  though  that  action  may 
have  a  disproportionate  effect  on 
persons  of  different  ages.  An  action  may 
be  based  on  a  factor  other  than  age  only 
if  the  factor  bean  a  dired  and 
substantial  relationship  to  the  normal 
operation  of  the  program  or  activity  or 
to  the  achievement  of  a  statutory 
objective. 

$17,312    Burden  or  proof . 

The  burden  of  proving  that  an  age 
distinction  or  other  action  falls  within 
the  exceptions  outlined  in  S§  17.311(b) 
and  17,311(c).  is  on  the  recipient  of    . 
Federal  financial  assistance. 

S 17413   Spedai  benefits  for  chMrsn  and 
me  eioeny. 

If  a  redpient  operating  a  program 
provides  special  benefits  to  the  elderly 
or  to  children,  such  use  of  age 
distinctions  shall  be  presiuned  to  be 
necessary  to  the  normal  operation  of  the 
program,  notwithstanding  the  provisions 
of  S  17  Jll. 

{17,314    Ago  dMinctions  contained  In  DOi 
regulations. 

Any  age  distinctions  contained  in  a 
rule  or  regiilation  issued  by  DOI  shall  be 
presumed  to  be  necessary  to  the 
achievement  of  a  statutory  objective  of 
the  program  to  which  the  rule  or 
regidation  appUes,  notwithstanding  the 
provisions  of  §  17.311. 

9 17,315    Afth  Illative  action  by  recipients. 

Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient  may  take 
affirmative  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  in  the  recipient's 
program  or  activity  on  the  basis  of  age. 


Duties  of  DOI  Redpients 

$17,320   General  rssponsiMMies. 

Each  DOI  recipient  has  primary 
responsibility  to  ensure  that  its 
programs  and  activities  are  in 
compliance  with  the  Act  and  these 
regulations,  and  shall  take  steps  to 
eliminate  violations  of  the  Ad.  A 
recipient  also  has  responsibility  to 
maintain  records,  provide  information, 
and  to  afford  DOI  access  to  its  records 
to  the  extent  DOI  finds  necessary  to 
determine  whether  the  redpient  is  in 
compliance  with  the  Act  and  these 
regulations. 


{17,321    NoUeete 


(a)  Where  a  redpient  extends  Federal 
fiiiandal  assistance  from  DOI  to 
subredpients.  the  redpient  shall  provide 
the  subredpients  written  notice  of  their 
obligations  under  die  Ad  and  these 
regulations. 

(b)  Each  redpient  shall  make 
necessary  information  about  the  Ad 
and  these  regulations  available  to  its 
program  benefidaries  in  order  to  inform 
them  of  the  protections  against 
discrimination  provided  by  the  Ad  and 
these  regulations. 

{ 17J22 

(a)  Each  redpient  of  Federal  finandal 
assistance  from  DOI  shall  sign  a  written 
assurance  as  spedfied  by  DOI  that  it 
will  comply  with  the  Act  and  these 
regulatioiu. 

(b)  Recipient  assessment  of  age 
distinctions.  (1)  As  part  of  a  compliance 
review  under  {  17.330  or  complaint 
investigation  under  { 17.331,  DOI  may 
require  a  redpient  employing  the 
equivalent  of  15  or  more  employees  to 
complete  a  written  self-evaluation,  in  a 
manner  specified  by  the  responsible 
Department  official  of  any  age 
distinction  imposed  in  its  program  or 
activity  receiving  Federal  financial 
assistance  from  DOI  to  assess  the 
recipient's  compliance  with  the  Act 

(2)  Whenever  an  assessment  indicates 
a  violation  of  the  Act  and  the  DOI 
regulations,  the  redpient  shall  take 
corrective  action. 

If ,029    mfofmanon  covacoon 


Each  recipient  shall: 

(a)  Keep  records  in  a  form  and 
containing  information  which  DOI 
determines  may  be  necessary  to 
ascertain  whether  the  recipient  is 
complying  «vith  the  Act  and  these 
regulations. 

(b)  Provide  to  DOL  upon  request, 
information  and  reports  which  DOI 
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determines  are  neceasary  to  i 

whether  (he  recipient  la  complying  with 

the  Act  and  theee  regolationa. 

(c)  Pemit  reeaoMblc  accaee  by  DOI 
to  the  booka,  reoorda.  accotinta,  and 
other  recipient  facllltiea  and  aourcas  of 
information  to  the  extent  DCM 
determiiMt  naoanary  to  aaoartahi 
whether  the  redplenl  ia  complying  with 
the  Act  and  theee  regulations. 

(d)  The  information  coHection 
requirement*  contained  in  this  section 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  »t  9eq.  end  asaiyried  clearance 
number  1064-0027.  The  information  wiH 
be  collected  and  used  to  asaess 
recipients'  compliance  with  the  Act. 
Response  is  required  to  obtain  a  benefit. 

(e)  Public  reporting  harden  for  thia 
information  la  eatimated  to  average  • 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed:  and 
completing  and  reviewing  the  collection 
of  InibfMHon  Send  comments 
regarding  this  burden  estioMte  or  any 
other  aspect  ol  diis  coUectioB  of 
informs tioo.  Including  suggestions  lor 
rsdudng  the  burden,  to:  Departmental 
Clearance  OfTicer.  U.S.  Department  of 
the  Interior.  18th  and  C  Streets.  NW.. 
Wasirii«ton.  DC  2aZ4a  Mail  Stop  2242; 
and  the  Office  of  Information  and 
Regulatory  Affairs.  OCRos  of 
Managenent  and  Budget  Washington. 
DC  20603. 

Investigatkm.  CoodHatioa.  aod 
Enfoccaaasatl 


Itr. 

(a)  DOI  may  conduct  oompUanoa 
reviews  and  pre-sward  reviews  of 
recipients  or  use  other  similsr 
procedures  that  will  permit  it  to 
investigste  end  correct  violations  of  the 
Act  snd  these  regulations.  DOI  may 
conduct  these  review*  even  in  the 
abssnos  of  a  complaint  againat  a       « 
reclplanl.  The  reviews  may  be  as 
comprehensive  as  necessary  to 
determine  wtiether  s  violstion  of  the  Act 
and  these  regulations  has  occurred. 

(b)  If  a  oomptianoe  review  or  pre- 
award  review  Indicatee  a  violation  of 
the  Act  or  these  regulations.  DOI  will 
sttempt  to  secure  voluntary  compliance 
«vith  the  Act  If  voluntary  ooanpliance 
cannot  be  achieved.  DOI  will  eiiaiige 
for  enforcement  as  dascribad  is  1 17  J35. 


117.331 

(s)  Any  person,  individually  or  as  a 
member  of  a  class  or  on  behalf  of  others, 
may  fila  a  complaint  with  DOL  alleging 
discrimlnstion  prohibited  by  the  Act  or 
these  rsfulatioas  baaad  on  an  action 


uccuiilag  on  or  sfler  |«ly  1. 1979.  A 
complaint  moat  be  filed  within  180  days 
from  the  dale  the  oonplainaat  had 
knowledge  of  the  alleged  act  of 
discrimination.  For  good  canae  shown, 
however.  DOI  may  extend  this  ttme 
limit 

(b)  DOI  win  consider  the  data  a 
complaint  Is  filed  to  be  the  date  upon 
which  the  complaint  sufficiently  meets 
the  criteria  for  acceptance  as  described 
in  paragraphs  (a)  and  (cKD  of  dria 
section. 

(c)  DOI  will  attempt  to  facilitate  the 
filing  of  complaints  wherever  poeeible. 
Inchiding  taking  the  following  measures: 

(1)  Acceptiitg  as  a  sufficient 
complaint,  any  written  statement  which 
identifies  the  parties  hivohred  snd  the 
date  the  complainant  first  had 
knowledge  of  the  alleged  violation, 
deecribes  generslly  the  action  or 
practice  complained  of.  and  i*  signed  by 
the  complainant. 

(2)  Freely  permitting  a  complainant  to 
adid  information  to  the  complaint  to 
meet  the  requirements  of  s  sufficient 
complaint  as  described  in  paragraphs 
(s)  uad  (cMl)  of  this  section. 

(S)  Notifyfa>g  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
under  the  complaint  procedure, 
indnding  the  ri^t  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure. 

(4)  Notifying  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  DOI  lor 
information  and  assistance  regarding 
the  complaint  resolution  process. 

(d)  DOI  will  return  to  the  complainant 
any  complaint  outside  the  jurisdiction  of 
these  regulations,  and  will  state  the 
reason(s)  why  it  is  outside  the 
Jurisdiction  of  these  regulations. 

(a)  ReferraJ  of  complaints  for 
mediation.  DOI  will  promptly  refer  to 
the  FMCS  all  sufBdent  complaints  that 

(1)  Fall  widiin  the  Jurisdiction  of  the 
Act  snd  these  regulations  unless  the  age 
distinction  complained  of  Is  dearly 
wlthia  an  exception:  and. 

(2)  Contain  all  Information  necessary 
for  farther  procaaaing. 

(b)  Both  the  complainant  and  the 
redpient  shall  partkipate  in  tha 
medlatioa  proeess  to  the  extent 
necessary  to  reach  an  agreement  or 
make  an  informed  judgment  that  an 
agreement  is  not  possible. 

(c)  If  the  complainant  and  the 
redpient  reach  an  ayaassent  FMCS 
shall  prepare  a  written  statement  of  the 
agreement  and  have  the  complainant 
and  the  redpient  sign  it  The  FMCS  shall 
send  tha  agreement  to  DOL  DOL 
however,  retains  the  right  to  monitor  the 


recipient's  conpHance  with  the 


(d)  The  FMCS  shaU  proted  the 
confldentiahty  of  all  information 
obtained  in  the  course  of  the  mediation 
process.  No  mediator  shall  testify  in  any 
adjudicative  proceeding,  produce  any 
document  or  otherwise  disdose  any 
information  obtained  in  the  course  of 
the  mediation  process  without  prior 
approval  of  tha  head  of  the  mediation 
agency. 

(e)  DOI  will  use  the  mediation  process 
for  s  maximum  of  60  days  after 
receiving  s  complaint.  Mediation  ends  if: 

(1)  80  days  elapse  from  the  time  the 
complaint  Is  Tiled;  or 

(2)  Prior  to  the  end  of  diat  80  day 
period,  an  agreement  is  reached;  or  , 

(3)  Prior  to  the  end  of  that  80  day 
period,  the  FMCS  determines  that  an 
agreement  cannot  be  reached. 

(f)  The  FMCS  shall  return  unresolved 
complaints  to  DOL 


I17.S33 

(a)  Informal  Investigation.  (1)  DOI  wdll 
investigate  complaints  that  are 
unresolved  after  mediation  or  are 
reopened  because  of  a  violation  of  a 
mediation  agreement 

(2)  As  part  of  the  initisl  investigation. 
DOI  will  use  informal  lact  flnding 
MfftlMwl*,  IncMing  Joint  or  separate 
discussions  with  the  complainant  and 
redpient  to  establish  the  facts,  and.  If 
possible,  settle  the  complaint  on  terms 
that  are  mutually  agreeable  to  the 
parties.  DOI  may  seek  the  assistance  of 
any  involved  State  program  agency. 

(3)  DOI  will  put  any  agreement  in 
writing  and  have  it  signed  by  the  parties 
and  an  authorized  offidal  at  DOL 

(4)  The  settiement  shall  not  affect  the 
operation  of  any  other  enforcement 
effort  of  DOL  induding  compliance 
reviews  and  iirvestigsUon  of  other 
complaints  which  amy  Involve  the 
recipient 

(5)  The  settlement  Is  not  s  finding  of 
discrimination  against  a  redpient 

(b)  Formal  inreatigation.  If  DOI 
cannot  resolve  the  complaint  throu^ 
informal  means,  it  will  develop  formsl 
findings  through  further  investigation  of 
the  complaint  If  the  Investigation 
indicates  a  violation  of  these 
regulations,  IXM  will  stiempt  to  obtain 
vi^untary  compliance.  If  DOI  cannot 
obtain  voluntary  compliance,  it  will 
begin  enforcement  as  described  bt 
I17J36. 

117.334 


(a)  Attempts  to  assert  a  tight 
protected  by  the  Act  or  Uwsa 
regulations;  or 

(b)  Cooperates  in  any  mediation, 
inquiiy.  hearing,  or  other  part  of  DOFs 
investigation,  conciliation,  and 
enforcement  process. 


A  redpient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 


I17J38 

(a)  DOI  nay  enforce  the  Ad  and  these 
regulations  throng: 

(1)  Termination  of  a  recipient's 
Federal  finandal  assistance  from  DO! 
under  the  pro-am  or  activity  Involved 
where  the  redpient  has  violated  the  Ad 
or  these  regulations.  Tha  detcormination 
of  the  redplent's  violation  may  be  made 
only  after  a  redpient  has  had  an 
opportunity  for  a  hearing  on  die  recard 
befora  an  administrative  law  Judge. 

(2)  Any  other  means  aothoiisM  by 
law  indnding  hot  not  limited  to: 

(i)  Referralto  die  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  tha  United  States  or  obUgatioos 
of  the  redptent  created  by  the  Ad  or 
these  regnlatioaa. 

(ii)  Use  of  any  requirement  oC  or 
referral  to,  any  FederaL  State  or  local 
government  agency  that  will  have  the 
eftect  of  correcting  a  violation  of  the  Ad 
or  these  regnlatioiis. 

(b)  DOI  will  hmit  any  termfaiation 
under  1 17.335(aMl)  to  die  particular 
recipient  and  particalar  program  or 
activity  or  part  of  audi  program  or 
activity  DOI  finds  in  violation  of  these 
regulatioas.  DOI  will  not  base  any  part 
of  a  termination  on  a  finding  with 
respect  to  any  program  or  activity  of  the 
redpient  that  does  not  receive  Federal 
finandal  assistance  from  DOL 

(c)  DOI  will  take  no  action  under 
paragraph  (a)  of  this  section  until: 

(1)  Th(B  Seaetaiy  or  his/her  designee 
has  advised  the  redpient  of  its  failure  to 
comply  with  the  Act  and  these 
regulations  and  has  determined  that 
voluntary  compliance  cannot  be 
obtained. 

(2)  Tlurty  days  have  elapsed  after  the 
Secretary  or  his/her  desl^iee  has  sent  a 
written  report  of  the  circumstances  and 
grounds  (tf  the  action  to  the  committees 
of  Congress  having  legislative 
jurisdiction  over  the  Federal  program  or 
activity  involved.  The  Secretary  or  his/ 
her  designee  will  file  a  report  whatever 
any  action  is  taken  under  paragraph  (a) 
of  this  section. 

(d)  DOI  also  may  defer  granting  new 
Federal  finandal  assistance  from  DOI  to 
a  redpient  when  a  hearing  under 

§  17  J35(a)(l]  u  initiated. 

(1)  New  Federal  finandal  assistance 
from  DOI  indudes  all  assistance  for 
which  DOI  requires  an  ai^lication  or 
approval  including  renewd  or 
continuation  of  existing  activities  or 


authorixatioo  of  new  activities,  during 
the  deferral  period.  New  Federal 
financial  assistance  from  DOI  does  not 
indude  increases  in  funding  as  a  result 
of  changed  computation  of  formula 
awards  or  assistance  approved  prior  to 
the  beginning  of  a  hearhig  under 
fi  17.335(a)(1). 

(2)  DOI  will  not  begin  a  deferral  until 
the  redpient  has  received  a  notice  of  an 
opportonity  for  a  hearing  under 
f  17.335(a)(1).  DOI  will  not  continue  a 
deferral  for  more  than  80  days  unless  a 
hearing  has  begun  within  that  time  or 
the  time  for  beginning  the  hearing  has 
been  extended  by  mutual  consent  of  the 
redpient  and  the  Secretary.  DOI  wiO  not 
continue  a  deferral  for  more  than  30 
days  after  the  dose  of  the  hearing, 
unless  the  hearing  results  in  a  finding 
against  the  redpient 

f  17.336   llaarlngs. 


Certain  DOI  procedural  provisions 
appbcabie  to  Tide  VI  of  die  CtvU  Rights 
Act  of  1964  apply  to  DOFs  enforcement 
of  these  regulations.  Ihe  procedural 
provisions  of  DOFs  Tide  VI  regulations 
can  be  foimd  at  13  CFR  17.8  diroa^ 
17.10  and  43  CFR  Part  4.  Sulqiart  L 


{17.337   RamadWaetfenbyi 

Where  DOI  finds  a  redpient  has 
discriminated  on  the  basis  of  age,  the 
redpient  shall  take  any  remedial  action 
that  DOI  may  require  to  overcome  the 
effects  of  the  discrimination.  If  another 
redpient  exercises  omtrol  over  the 
redpient  that  has  discriminated  DOI 
may  require  both  redpients  to  take 
remedial  action. 


917.338   Ansmatafunds 


(a)  When  DOI  withholds  funds  fiom  a 
redpient  under  these  regulations,  where 
permissible  the  Secretary  may  disburse 
the  withheld  funds  direcUy  to  an 
alternate  redpient  under  the  applicable 
regulations  of  the  bureau  or  office 
providing  the  assistance. 

(b)  The  Secretary  will  require  any 
alternative  redpient  to  demonstrate: 

(1)  The  ability  to  comply  with  these 
regulations;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  audiorizing  die 
program  or  activity. 

S17.339    Exhaustion  of  admMstialiva 


(a)  A  complainant  may  file  a  dvil 
action  following  the  exhaustion  of 
administrative  remedies  under  the  Act 
Administrative  remedies  are  exhausted 
if: 

(1)  180  days  have  elapsed  since  the 
complainant  filed  the  complaint  and 


DOI  has  made  no  finding  with  regard  to 
the  conqilaint;  or 

(2)  DOI  issues  any  finding  in  favor  of 
the  redpient 

(b)  If  DOI  fails  to  make  a  find^ 
within  180  days  or  issues  a  finding  in 
favor  of  the  redpient  DOI  will: 

(1)  Prompdy  advise  the  complainant 
of  this  fact; 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  dvil  action  for 
injunctive  reBe^  and 

(3)  Inform  the  complainant 

(i)  That  he  or  she  may  bring  a  dvd 
action  only  in  a  United  States  distrid 
court  for  the  distrid  in  which  the 
redpient  is  found  or  transacts  business; 

(ii)  That  a  ciMnplainant  prevailing  in  a 
dvil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  induding 
reasonable  attorney's  fees,  but  that  the 
complainant  must  demand  these  costs  in 
the  complaint 

(ill)  That  before  commencing  the 
action  the  complainant  shall  give  30 
days  notice  by  registered  mail  to  the 
Secretary  of  HHS.  the  Attorney  General 
of  the  United  States,  the  Secretary  of  die 
Interior,  and  the  redpient; 

(iv)  That  the  notice  must  state:  the 
aUeged  violatton  of  the  Act  the  relief 
requested;  the  court  in  which  the 
complainant  is  bringing  the  action;  and 
whether  or  not  attonrey's  fees  are 
demanded  in  the  event  the  complainant 
prevails;  and 

(v)  That  the  complainant  may  not 
bring  an  action  if  the  same  allied 
violation  of  the  Ad  by  the  same 
redpient  is  the  sul^ect  of  a  pending 
action  in  any  court  of  the  United  ^tes. 

(PR  Doc  89-Mm  Filed  1-24-60;  8c45  an) 


COMMISSION 

47CFRPart73  r 

[MM  DodNl  Na.  86-144;  FCC  86-4231 


AOEMCv:  Federal  Communications 
Commission. 

:Flnalrule. 


R  This  Order  amends  1 73.511 
of  the  Commission's  Rules  concerning 
minimum  power  requirements  for 
noncommercial  educational  FM 
Stations.  It  is  needed  to  make  these 
requiremmts  correspond  with  similar 
requirementa  recendy  revised  for 
commercial  Class  A  radto  stations. 


FMkffsl  RafUter  /  Vol.  54.  No.  15  /  Wednesday.  January  25.  1969  /  Rule»  and  Regulatloiw 


Fadaral  Ragiater  /  Vol  54.  No.  15  /  Wednesday,  January  25.  1999  /  Rules  and  Regulationa        3603 


MPICIIV  DATK  January  25, 1909. 
AOOHUa:  Federal  Conununications 
CommiMion.  Waahington.  DC  20554. 
MM  niNTHni  MKMMATMM  COMTACT: 
Rita  McDonald.  Policy  and  Rule* 
Divialon.  Masa  Media  Bureau  (202)  254- 
3394. 

ranvi 


Ordv 

Adopted:  Decembar  22. 1988:  RelaaMd: 
Junuary  18, 1980. 

In  the  mailer  of  review  of  technical 
parameter*  for  F>rl  allocation  rule*  of  Part  7S. 
Subpart  B.  FM  broadcast  (Utiona. 

1.  This  action  originates  in  an  earlier 
Commission  decision  in  Docket  86-144. 
(See  Memorandum  Opinion  and  Order 
in  MM  Docket  No.  80-144.  FCC  88-152. 
53  FR  1704a  May  13. 1968)  which 
changed  the  minimum  powrer 
requirements  for  Class  A  commercial 
radio  broadcast  facilities  and. 
accordingly  amended  i  73.211  of  the 
Commission's  Rules.  Correspondingly. 

i  73.511  of  the  noncommercial  FM  radio 
rules  should  have  been  revised  at  the 
same  time  because  the  definition  of  a 
class  A  station  is  the  same  whether  the 
station  is  commercial  or  noncommercial. 
However,  revision  of  |  73.511  was 
inadvertently  omitted  In  the  earlier 
decision.  This  Order  corrects  that 
oversight  and  pursuant  to  the  Agency'a 
oversight  function,  and  |  73.511  is 
amended  accordingly. 

2.  This  Order  makes  no  substantive 
changes  which  impose  additional 
burdens  or  remove  provisions  relied 
upon  by  licensees  or  the  public  and. 
accordingly,  we  conclude,  for  the 
reasons  set  forth  above,  that  this 
revision  will  serve  the  public  interest. 

3.  Because  this  amendment  does  not 
Impose  any  additional  burdens,  and 
ralaes  no  issue  upon  which  public 
comment  would  serve  a  meaningful 
purpose,  good  cause  exists  for 
dispensing  with  the  notice,  comment 
and  effective  date  proviaions  contained 
in  the  Administrative  Procedure  Act. 
See  5  use.  553  (b)  and  (d). 

4.  Because  a  general  notice  of 
proposed  rule  making  is  not  required, 
the  Regulatory  Flexibility  Act  does  not 
apply. 

5.  The  amendment  contained  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements:  and  will 
not  increase  or  decreaae  burden  houn 
imposed  on  the  public 

8.  Therefore,  it  is  ordered,  that 
purauant  to  sections  4  and  303  of  the 
Communications  Act  of  1934.  as 


amended  (47  U.S.C  154  and  309).  Part  73 
of  the  FCC  Rules  and  Regulations  is 
hereby  amended  as  set  forth  below, 
effective  upon  publication  in  the  Federal 
Ragbtar. 

Usl  of  Subjacts  la  47  CFR  Part  73 

Radio  broadcasting. 
Rule  Aiaodmanto 
47  CFR  Part  73  Is  amended  as  follows: 

^AIIT7t-(AMEN0C0) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aulkacitr  47  U.S.C  IM  and  303. 

2.  Section  73.511  Is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


irajii 


(a)  No  new  noncommercial 
educational  station  will  be  authorized 
with  less  power  than  minimum  power 
requirements  for  commercial  Class  A 
facilities.  (See  |  73.211.) 

Federal  Communications  Coouniasioa. 
Daaaa  I.  Saaicy. 

SecrfUiry. 

|FR  Doc  80-1572  Filed  1-24-80: 8:46  an) 

tans-at-a 


(MM  Docket  Na  87-474; 
887t,mM8181 


aprlngdala.  AR  and  Aurora.  Carlfwga. 

AOSMCV:  Federal  Communicatioos 
Commission. 

I  Final  rule. 


:  This  document  grants  two 
proposals  to  modify  existing  facilities  at 
Springdale.  Arkansas,  and  Aurora. 
Carthage  and  WiUard.  Missouri,  as  set 
forth  infra  (see  Supplementary 
Information).  With  this  action,  the 
proceeding  is  terminated. 
ariWCTIva  OATC:  March  3. 1960. 


ikTMM  contact: 

Nancy  (oyner.  Mass  Media  Bureau.  (202) 
634-6530. 


:  This  Is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-474. 
adopted  November  28. 1980.  and 
released  January  18. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 


Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commisson's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

The  Commission,  at  the  request  of 
Moran  Broadcasting  Company, 
substitutes  Channel  285C2  for  Channel 
285A  at  Springdale.  Arkansas,  and 
modifles  the  license  of  Station 
KCIZ(FM)  to  specify  operation  on  the 
higher  powered  channel.  Channel  285C2 
is  allotted  to  Springdale  with  a  site 
restriction  27.3  kilometers  northwest  of 
the  community  at  reference  coordinates 
36-19-47  and  94-22-55.  In  order  to 
accommodate  the  upgrade  at  Springdale. 
It  Is  necessary  to  substitute  Channel 
250A  for  Channel  285A  at  Carthage. 
Missouri,  and  modify  the  license  of 
Station  KRGK(FM)  accordingly.  Channel 
250A  is  allotted  to  Carthage  at  the 
current  licensed  site  of  Station 
KRGK(FM)  at  reference  coordinates  37- 
10-58  and  94-21-35.  Additionally,  at  the 
request  of  Aurora  Broadcasting.  Inc. 
Channel  283C2  is  substituted  for 
Channel  281A  at  Aurora.  Missouri,  and 
the  license  of  Station  KELE(FM) 
modified  accordingly.  Channel  263C2  is 
allotted  to  Aurora,  with  a  site  restriction 
20.9  kilometen  northeast  of  the 
community  at  reference  coordinates  37- 
03-51  and  93-30-46.  In  order  to 
accommodate  the  Aurora  modification.  » 
Channel  286C2  is  substituted  for 
Qiannel  283A  at  WiUard,  Missouri,  as 
requested  by  Aurora  Broadcasting.  Inc 
Channel  2aeC2  is  allotted  to  WiUard  at  a 
restricted  site  11.0  kilometers  west  of 
the  community  at  reference  coordinates 
37-19-35  and  93-32-47.  The  Carthage. 
Missouri  substitution  set  forth  above  is 
also  required  to  accommodate  the 
WUIard  upgrade.  Channel  263A  at 
WiUard.  Missouri  was  made  available 
for  filing  applications  in  Report  Number 
Na  W-30  which  opened  on  December 
18, 1987  and  closed  on  January  26. 1966. 
The  Public  Notice  announcing  the 
acceptance  of  applications  for  WiUard 
indicated  the  possibility  of  an  upgrade 
in  Docket  No.  67-474.  Thus,  since  public 
notice  of  the  channel  upgrade  was  given, 
the  Conunission  will  not  open  another 
window  for  the  Class  C2  channel  at 
WiUard.  Missouri. 

list  of  SubJacU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(AMENOeOJ 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  XU. 


173.202    [ 


I 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Ariumsas. 
with  respect  to  Springdale,  by  deleting 
Channel  285A  and  adding  Channel 
285C2. 

3.  Section  73.202(b).  the  Table  of  FM 
AUotments  is  amended  under  Missouri, 
with  respect  to  the  conununities  Usted 
below,  as  foUows:  Aim>ra — remove 
Chaimel  281A  and  add  nm^wMtl  2B3C2; 
Carthage— remove  Channei  285A  and 
add  Channel  250A;  WiUard— remove 
Channel  283A  and  add  Channel  288C2. 
Federal  Communicatioos  Coaaussioa. 


Deputy  Chief.  PoUcf  omdRulet  Diviaion, 
Man  Media  Bureau. 

(FR  Doc  80-1580  FUad  1-24-88;  8i45  an] 


47  CFR  Part  73 

(MM  Oockal  No.  87-589:  RM-8038;  RM- 
•S18,MI-8318] 

Radto  Broadcaatlng  Sarvteaa;  Anna, 
CtvtoloplMr.  Harrfci,  N.  and  Urtatvat. 
MO 

AOCNCv:  Federal  Cooununicationa 
Commisaioo. 

:Fuialmle. 


f.  This  docament  substitutes 
Channel  243C2  for  Channel  224A  at 
Anna,  lUinois.  and  modifies  the  license 
of  Station  WRA)(FM)  to  specify 
operation  on  the  higher  class  channel,  as 
requested  by  Union  Broadcasting,  faic 
( "petitianer").  Tlw  restricted  site 
coordinates  for  Channel  243C2  at  Anna 
are  S7-22r31  and  89-26^1.  Missouri 
Bible  Study  Group  and  Illinois  Bible 
Study  Group  filed  a  consolidated 
counterproposal  requesting  aUotment  of 
Channel  243A  to  Christoirfier.  Illinois 
and  L4itesville.  Missouri.  In  addition. 
Bluff  Qty  Broadcasting.  Inc.  fUed  a 
counterproposal  requesting  aUotment  of 
Channel  243A  to  Herrin.  lUinois.  The 
three  proposals  are  mutuaUy  exclusive. 
However,  the  need  for  a  community 
comparison  is  not  necessary,  since 
channels  are  available  for  aU  three 
communities.  This  action  allots  Channel 
278A  to  Christopher.  Ulinois  with  a  site 
restriction  of  3.6  kilometers  (2.2  miles) 
southeast.  Channel  224A  to  Herrin. 
IlUnois.  and  Channel  286A  to  LntesviUe, 
Missouri.  The  coordinates  for  Channel 
278A.  Christopher  are  37-57-56  and  89- 
00-^  the  coordinates  for  Channel  224A. 
Herrin  are  37-48-12  and  89-01-36.  and 
the  coordinates  for  Channel  286A. 
LutesviUe.  Missouri  are  37-18-01  and 
89-58-52.  With  this  action,  this 
proceeding  is  terminated. 


DATES:  Effective  March  3, 1986.  The 
window  period  for  fiUng  applications  for 
Channel  278A  at  Christopher.  Chaimel 
224A  at  Herrin.  and  Channel  286A  at 
LutesviUe  wiU  open  on  March  6. 1989. 
and  close  on  April  5. 1989. 
FOR  FURTHER  N»ORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)634-6530. 


SUPPLEMENTARY  MFORMATNM:  This  is  a 

summary  of  the  Conunission's  Report 
and  Order.  MM  Docket  No.  87-599. 
adopted  November  3a  1988,  and 
released  January  18, 1989.  The  fuU  text 
of  this  Commission  decision  is  avaUable 
for  inspection  and  copying  during 
normal  business  hoius  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  die  Coounission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART73-(AIIENDED] 

1.  The  audMwity  citation  for  Part  73 
continues  to  read  as  foUtnvs: 

Authority:  47  U.S.C  154,  303. 

S73.202   (Amemtedl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  for  Dlinois  by 
adding  Channel  243C2  at  Anna,  and 
deleting  Channel  224A.  by  adding 
Channel  278A  at  Christop^.  by  adding 
Channel  224A  at  Herrin  and  by  adding 
Channel  286A  at  LutesviUe.  Missouri. 


Slevel 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc  88-1568  Filed  1-24-89;  8:45  am] 

SNJJNa  COOC  «71».«1HI 

47CFRPart73 

(MM  Docket  Na  88-143;  RM-61591 

Radio  Broadcaattng  Sanrioas;  Cloquat 
and  Grand  Marais,  MN 

AQENCV:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


I  This  dociunent  substitutes 
FM  Channel  283C1  for  Ounnel  26SA  at 
Cloquet,  Minnesota,  in  response  to  a 
petition  filed  by  WKLK,  Inc  We  shall 
also  modify  the  Ucenae  of  Station 
WKLK-FM  to  specify  operation  on 
Channel  263C1  in  Ueu  of  Channel  265A 


in  accordance  with  {  1.402(g)  of  the 
Commission's  Rules.  The  coordinates  for 
Channel  263C1  are  46-45-40  and  92-22- 
12.  To  accommodate  the  substitution  of 
channels  at  Cloquet  it  is  necessary  to 
substitute  Channel  237C  for  Channei 
263C  at  Grand  Marais.  Minnesota. 
Timothy  D.  Martz  is  the  applicant  for 
Channel  263C  at  Grand  Marais 
(870906MK)  and  in  comments  filed  in 
this  proceeding  has  agreed  to  the 
substitution  of  chaimels  at  coordinates 
47-59-13  and  90-24-12.  In  accordance 
with  Conunission  policy,  we  wiU  retain 
the  applicants'  filing  protection  for 
Channel  236C  when  he  amends  to 
specify  Channel  237C  since  the  class  of 
channel  is  equivalent.  With  this  action, 
this  proceeding  is  terminated. 

EFFECnvC  DATE  March  3, 1986. 


liTION  CONTACR 
Kathleen  Scheuerie.  Mass  Media 
Bureau.  (202)  634-653a 


rARY  RgQRMATWNl  This  is  a 
summary  of  die  Commission's  Report 
and  Order.  MM  Docket  No.  88-143. 
adopted  December  9, 1968,  and  released 
January  18, 1989.  The  fuU  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  houn  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

List  of  Subjacta  in  47  CFR  Part  73 
Radiobroadcasting. 

PART73-^AIIENOEDI 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


:47U.S.C154.303. 


§73.202    (AaMKdadl 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  under  Miimesota  is  amended 
by  deleting  Channel  265A  and  addii^ 
Channel  283C1  at  Cloquet  and  by 
deleting  Channel  263C  and  adding 
Channel  237C  at  Grand  Marais. 

Federal  Communicatioos  Commiasion. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division. 

Masa  Media  Bureau. 

(FR  Doc  80-1573  Filed  1-24-80;  M&  aa) 

aauNG  CODE  S7i>-st-a 


Ftdmnk  Ragtotor  /  Vol.  54.  Na  15  /  Wednesday.  |anuary  25.  196Q  /  Rule«  and  RegulaHoni 


IMi  Ooolnl  No.  M-n:  III»41I71 


■iuoMnga.  to 

AOmcv:  Federal  Communicaliont 
Commission. 

:  Final  rule. 


r.  The  Commission,  at  the 
request  of  Dakota  Broadcasting.  Inc.. 
substitutes  Channel  229C2  for  Channel 
232A  at  Brookings.  South  DakoU.  and 
modifies  its  license  for  Station  KCKG  to 
specify  operation  on  the  higher  powered 
channel.  Channel  229C2  can  be  allotted 
to  Brookings  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  its  current  transmitter  site.  The 
required  mileage  separations  are  met 
based  on  the  recent  modification  of 
Station  KKRC-FKTs  license  at  Sioux 
Falls.  South  Dakota,  to  specify  operation 
on  Channel  279C2  in  lieu  of  its  present 
Channel  Z28A  in  MM  Docket  88-165. 
The  coordinates  for  this  allotment  are 
North  Utitude  44-18-13  and  West 
Longitude  96^4e-ia  With  this  action, 
this  proceeding  is  terminated. 

i  OATK  March  3. 1988. 


iTiON  contact: 
Leslie  K.  Shapira  Mass  Media  Bureau. 
(202)  e34-653a 

tUPVUINMTAIIV  WfONMATION.  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-72. 
adopted  December  9. 1968.  and  released 
January  1&  1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  8S7-380a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

List  of  SubiMts  in  47  CFR  Pari  73 

Radio  broadcasting. 

PART  7»-|AMEII0eDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AttdMirily:  47  U.S.C  1M.  309. 


ITSJOS    lAmandadl 

2.  SecUon  73.202(b).  the  FM  Table  of 
Allotments  for  Brookings.  South  Dakota, 
is  amended  by  deleting  Channel  232A 
and  addii^  Channel  229C2. 


Federal  Communlcationa  Commisston. 


Deputy  Chief.  Polky  and  RuJee  Division. 

Mas*  Media  Bureau. 

(PR  Doc  8»-1S70  Filed  1-24-80: 8:45  am) 


47  cm  Part  73 

IMM  Oeolwl  Na.  •7-441;  MMitS) 

Radtol 


:  Federal  Conununicatioos 
Commission. 

:  Final  rule. 


;  This  document  allots  Channel 
2e6C2  to  Pinedale.  Wyoming,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Connie  Lyn  Carder.  The 
channel  can  be  allotted  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements,  at 
coordinates  42-51-64  and  100-51-48. 
With  this  action,  this  proceeding  is 
terminated. 

OATn:  Effective  March  3. 1989.  The 
window  period  for  Rling  applications 
will  open  on  March  6. 1980.  and  close  on 
April  S.  1980. 

HM  mmnmm  wtowmation  contact 

Patricia  Rawlings.  (202)  634-6530. 
tumjumHTMCf  wrowMATioii:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-441. 
adopted  November  3a  1968,  and 
released  |anuary  1&  1980.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230j.  ;919  M 
Street  NW..  Washington.  DC  Tha 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

List  of  Subiwts  in  47  CFR  Part  73 

Radio  broadcasting. 

PAflT73-(AMENOeDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AuHMMttr  47  U.8.C  1S4. 309. 


ITSJOt    lAwandsdl 

2.  Sectkm  73.202(b).  tha  Table  of  FM 
Allotments,  is  amended  under  Wyoming 


by  adding  Channel  28eC2  to  Pinedale. 
Wyoming. 


Deputy  Chief.  Micy  and  Rules  Division, 
Mass  Media  Bureau. 
|FR  Doc  ae-1571  Filed  1-24-00:  8:45  am| 
ioowsnt-ev« 


QCNCRALSCRVICE8 
ADMINISTRATION 

4t  CFR  Part  553  and  Appandbi  A 

(APO2i0ai2  CHOC  801 

Qanaral  Sanrtoaa  AdmMttratlon 
AoquiaWon  Ragulatton;  AvaMabMty  of 
Q8A  Fonn  3501  Conoaming 
SoMcWalion  Provlaiona  and  Appawdte  A 
Concfwlng  Contracting  OfWca 


:  Ofiice  of  Acquisition  Policy. 
GSA. 

action:  Final  rule. 


:  The  General  Services 

Administration  Acquisition  Regulation 
(GSAR)  Chapter  5.  is  amended  to  revise 
section  55X370-3501  to  illustrate  the 
August  1988  edition  of  the  GSA  Form 
3501.  Solicitation  Provisions  (Sealed  Bid) 
and  to  revise  Appendix  A  to  reflect 
current  Contracting  Office  Assignment 
Codes.  The  intended  effect  is  to  provide 
procedures  and  guidance  to  GSA 
contracting  activities. 

■mcnVE  OATI:  February  3. 1969. 


ution  contact: 
Ms.  Marjorie  Ashby.  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)523-3822. 

•umnKNTANV  wtnmumOM:  This  rule 
was  not  published  in  the  Federal 
Register  for  public  comment  because  the 
rule  is  establishing  internal  agency 
guidance,  which  has  no  impact  on 
offerors  or  contractors.  The  Director. 
Office  of  Management  and  Budget 
(OMB).  by  memorandum  dated 
December  14. 1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certines 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  'The  rule  simply 
revises  GSA's  internal  operating 
procedures.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
The  rule  does  not  contain  information 
collection  requirements  that  are  subject 
to  OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C  3501  et  seq). 
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List  of  Subjects  in  «  CFR  Part  553 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Part  553  and  Appendix  A  continues  to 
read  as  follows: 

AuHiority:  40  U.S.C.  48e(c). 

Edilotial  Note:  The  form  mentioned  above 
and  Appendix  A  are  illustrated  and  made  a 
part  of  the  regulation.  However,  the  form  and 
Appendix  A  are  not  illustrated  in  the  Federal 
Rsgiater  or  the  Code  of  Federal  Regulations. 
Individual  copies  may  be  obtained  from  the 
Office  of  GSA  Acquisition  Policy  and 
Regulations  (VP).  18th  and  F  Streets  NW.. 
Washington.  DC  20405. 

Dated:  January  13. 1989. 

RkbaidlLHopflil. 

Associate  Administrator  for  Acquisition 
Policy. 

FR  Doc  80-1544  Filed  1-24-80;  a-45  am] 


DEPARTMENT  OF  COMMERCE 
Nattonel  Ooeenic  and  Atinmplieric 


50  CFR  Parte  61 1  and  675 
(Oocfcal  No.  81131-9019] 

Qroundfleh  Of  the  Bering  See  and 
Aletitien  lalanda;  Fofeign  Flehing 


r.  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Final  notice  of  initial 
specifications  of  groundfish  for  1989; 
reapportionment  of  reserves;  request  for 
comments. 


;  NOAA  annotinces  final 
specifications  of  total  allowable  catches 
(TACs)  and  initial  domestic  annual 
harvest  (DAH)  and  reserve  amounts  for- 
each  category  of  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands  (BSAI) 
area  for  the  1966  fishing  year.  This 
action  also  reapportions  some  of  the 
reserve  to  U.S.  fishing  vessels  working 
in  Joint  ventures  with  foreign  processing 
vessels  (JVP)  and  solicits  comments  on 
this  reapportionment.  The  initial 
specification  of  the  total  allowable  level 
of  foreign  fishing  (TALFF)  is  zero. 

This  action  is  necessary  to  establish 
harvest  limits  for  groundfish  in  the  1989 
fishing  year.  This  action  is  based  on 
public  comments,  the  best  available 
information  on  the  biological  condition 
of  groimdfish  stocks,  the  socioeconomic 
condition  of  the  fishing  industry,  and 
consultation  with  the  North  Pacific 
Fishery  Management  Coimcil  (Council) 
at  its  meeting  of  December  5-4. 1968. 
The  intended  effect  of  this  action  is  the 
conservation  and  management  of 
groundfish  resources  in  the  BSAI  area. 


DATES:  Effective  at  0901  Greenwich 
Mean  Time  (GMT  or  0001  Alaska 
Standard  Time  (AST))  on  January  1. 

1989  through  0900  GMT  on  January  1. 

1990  (2400  AST.  on  December  31. 1989) 
or  until  changed  by  subsequent  notice  in 
the  Fadecal  Register. 

Comments  on  the  reapportionment 
part  of  this  notice  are  invited  until 
February  3. 1989. 

ADDimi.  Send  comments  to  Steven 
Pennoyer.  Director.  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668.  Juneau.  AK  99602-1668. 
FOR  RIHTHBI  MTONMATION  contact: 
Jay  J.C.  Ginter.  Fishery  Management 
Biologist.  NMFS.  907-586-7229. 


Groundfish  fisheries  in  the  BSAI  area 
are  governed  by  Federal  regulations  (at 
50  CFR  611 J3  and  Part  675)  wdiich 
implement  the  Fishery  Management 
nan  for  the  Groundfish  Fishery  in  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  FMP  was  developed  by  the 
Council  and  approved  by  the  Secretary 
of  Commerce  (Secretary)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

The  FMP  and  implementing 
regulations  require  the  Secretary,  after 
consultation  with  the  Council,  to 
annually  specify  the  TAC  initial  DAH. 
and  initial  TAUFF  for  each  target 
species  and  the  "other  species"  category 
as  soon  as  practicable  after  December 
15  (§  675.20(a)(6)).  The  sum  of  the 
species'  TACs  must  be  within  the 
optimum  yield  (OY)  range  of  1.4  million 
to  2.0  million  metric  tons  (mt) 
(§  675.20(a)(2)).  For  1969.  this  sum  of 
TACs  is  equal  to  2.0  million  mt  as 
indicated  in  Table  1. 

A  notice  specifying  preliminary  initial 
TAC  reserve.  DAH.  and  TALFF 
amounts  for  the  1989  fishing  year  was 
pulished  on  November  29. 1968  and 
comments  were  invited  until  December 
23, 1988  (53  FR  47998).  Eight  written 
comments  were  received  and  are 
summarized  and  responded  to  below.  In 
addition,  oral  comments  were  heard  and 
public  consultation  with  the  Council 
occurred  during  the  Coimcil's  December 
5-9, 1988  meeting  in  Anchorage,  Alaska. 
Coimcil  recommendations  made  at  this 
meeting  account  for  differences  between 
the  preliminary  specifications  and  those 
published  in  this  notice. 

Hie  specified  TACs  for  each  species 
are  based  on  the  most  recent  biological 
and  socioeconomic  information.  The 
Coimcil,  its  Advisory  Panel  (AP),  and 
Scientific  and  Statistical  Committee 
(SSC),  at  their  September  and  December 
1988  meetings,  reviewed  current 
biological  information  about  the 
condition  of  groundfish  stocks  in  the 


BSAI  area.  This  information  was 
compiled  by  the  Council's  BSAI 
groundfish  Plan  Team  and  presented  in 
the  1988  resource  assessment  document 
(RAD).  The  Plan  Team  annually 
produces  such  a  document  as  the  first 
step  in  the  process  of  specifying  TACs. 
The  RAO  contains  a  review  of  the  latest 
scientific  analyses  and  estimates  of 
each  species'  biomass  and  other 
biological  parameters.  From  these  data 
and  analyses,  the  Plan  Team  estimates 
an  acceptable  biological  catch  (ABC)  for 
each  species  category. 

A  summary  of  preliminary  ABCs  for 
each  species  for  1969  and  other 
biological  data  from  the  1968  draft  RAO 
were  provided  in  the  notice  of 
preliminary  1968  specifications  (53  FR 
47996,  November  29, 1966).  The  Plan 
Team's  revised  ABCs  were  reviewed  by 
the  SSC  AP.  and  CouncU  at  its 
December  1968  meeting.  Revisions  were 
made  based  on  the  SSCs  review  to 
produce  the  Council's  final  ABC 
estimates.  The  Council  then  developed 
its  TAC  recommendations  to  the 
Secretary  based  on  the  final  ABCs  as 
adjusted  for  other  biological  and 
socioeconomic  considerations.  For  each 
species  category,  the  recommended 
TAC  for  1966  is  equal  to  or  less  than 
that  species'  final  ABC  Therefore,  the 
Secretary  finds  that  the  recommended 
TACs  are  consistent  with  the  biological 
c(»dition  of  groundfish  stocks. 

A  principal  consideration  for  the 
Council  in  developing  its  1989  TAC 
recommendations  was  assuring  that  the 
simi  of  the  species  TACs  did  not  exceed 
the  maximum  OY  of  two  million  mt.  The 
Secretary  finds  also  that  the 
recommended  TACs.  to  the  extent 
possible  under  the  maximum  OY  limit, 
are  consistent  with  socioeconomic  goals 
and  objectives  of  the  FMP. 

Apportioament  of  TAC 

As  required  under  {  6753)(aK3}.  the 
amount  of  TAC  for  each  species  initially 
is  reduced  by  15  percent  The  stun  of 
these  15  percent  amounts  is  designated 
as  the  reserve.  This  reserve  is  not 
species-specific  and  any  amount  of  the 
reserve  may  be  reapportioned  to  a  target 
species  or  the  "other  species"  category 
dtuing  the  year,  provided  that  such 
reapportionments  do  not  result  in 
overfishing  (S  675.20(a)(3)). 

The  remaining  85  percent  of  TAC  is 
the  initial  TAC  (ITAC).  This  amount  is 
apportioned  between  DAH  and  TALFF 
such  that  TALFF,  for  each  target  species 
and  the  "other  species"  category  at  the 
begiiming  of  the  year,  equals  the  ITAC 
minus  DAH.  For  1969.  initial  TALFF  is 
zero  for  all  species  because  the  DAH 
equals  ITAC 
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Each  DAH  ai 
apportioned 

component*.  fVP  and  #M  i 
doHMattc  aMiiMl 
calatory  wkldi  indudaa  U  J. 
that  procsaa  thair  catch  onboard  or 
dehvar  it  to  US.  Mk  proa 
the  intent  of  the  doanealic 
preference  amandmaata  to  Ike 
Magnuaon  Act  (Pub.  L  ••-««).  |VP 
equal*  DAH  ainaa  DAP.  in  oouuHation 

with  the  Council,  the  Wllal  aia t*  of 

DAP  and  fVP  are  datenniMd  by  dM 
Director.  Alaika  Region.  NMFS 
(Regioiwl  Director).  Th*  initial  DAP  and 
JVP  amount*  for  each  taifM  apacia*  and 
the  "otiMT  apaciea"  catanory  a^ual  the 
actual  DAP  and  |VP  of  the  pravion*  yaar 
plus  any  additional  amount*  th* 
Regional  Director  proiects  wiU  b*  asad 
by  the  US.  tiahit^  industry  during  Ika 
coming  year,  subjact  to  a^^ilabla  TAC 
and  aoooauMxIatkNi  of  DAP.  Tlii* 
projection  i*  baaed  on  the  lata**  raliabls 
informaUon  that  i*  availabla.  including 
induatry  Mirvey*.  marlMt  data  and  the 
•tated  inteotiooa  of  U.&  fiahing  Iwlastnr 
lapreaanlattva*  (1 67I.20(aN«)).  Tba  BmI 
TAC*.  ITAC*.  reaarv*.  and  initial 
apportionment*  of  groundfiah  batwaan 
DAP  and  |VP  in  the  BSAl  area  for  IQM 
are  given  in  Table  1  of  thia  notice. 


IVPSpHt  A( 

AmendmanI  11  to  the  FMP  establiahad 
a  procedure  for  splitting  the  initial  JVP 
apportionment  of  pollock  for  each 
■ubarea  into  two  part*  (S2  PR  49900. 
Dacambar  S.  1987).  Thi*  rule 
(i  a7SJ0(b)(3))  providad  for  Part  One  to 
be  available  for  harvest  by  the  JVP 
fishery  on  |anuary  15  and  Part  Two  to 
be  withheld  until  April  IS.  The  inHial 
)VP  for  pollock  in  1909  i*  amaB  relattv* 
to  comparable  amount*  In  198T  and 
1900.  bi  anticipation  of  thi*  dacrsaaad 
initial  JVP  amount,  the  Council,  at  K* 
September  1988  meeting,  recoanaaodad 
*u*peo*ion  of  the  tplit-apportionmant 
rule  for  1999  with  the  |VP  directed 
flrfiery  for  pollock  to  besin  on  January 
15.  The  Secretary  ha*  takan  thi*  action 
by  emaigency  rule  effectiva  fannary  18 
throt^  April  15. 1909  (53  FR  SIOc 
January  0. 1000).  Thartfora.  the  tettlal 
JVP  for  poflock  in  Table  1  U  avaflable 
for  directed  fiahing  on  January  15. 


Thi*  action  m^aa  an  tnMal 
reapporttaameatt  fraai  fssarva  to  JW 
under  autbority  of  |  i9SJa(bNt)(i)-  Thi* 
reapporlioamant  aabliacla  a  tatai  of 
4.n»  mt  from  vaaarwa  and  add*  It  to  the 
JVP  rpaciaa  cat 

Arrawtoolb  ftoandar— 900  at:  1 
mt;  and  "albar  i 
Table  r  Spai 
reapportioned  amount*  from  Om  i 


are  apadaa  wbiob  are  likely  to  b* 
harveated  incidentally  dustog  fVF 
directed  Aabing  for  other  spsda*.  a 
which  have  TAG*  that  are  not  wcpected 
to  be  MDy  need  by  DAP  fiaberiea.  Baaed 
on  paal  exparienca.  NMFS  anticipate* 
that  this  reapportionment  will  not  Hmit 
DAP  fiaUi^  in  any  way.  The  pwpaae  of 
thi*  reapportionment  ia  to  pnivida  fVF 
fiaherie*  with  the  option  to  retain  thia 
bycatcb  which  ethanndaa  would  have  to 
be  treated  in  the  anas  naaasr  as 
prohibited  speoiea  and  be  diacardad. 

Dtiw4ad  FMdng  Prohiblltoa 

Whan  the  Regional  DirMSlar 
determinea  that  the  amount  of  the  TAC 
of  any  target  species  or  of  the  "other 
•pedes"  cataiiory  remaining  during  the 
fiehing  year  ia  nece**ary  in  other 
groundfiah  fUhofles.  1 07S.20(aK7) 
direct*  the  Secretary  to  prohibit  furfher 
directed  Rahing  for  that  apecie*. 
Directed  fUhing  i*  defhied  at  i  075.2  but 
generally  allows  a  tlahermaa  to  reUin 
bycatches  of  that  spedes  up  to  20 
percent  of  the  catch,  take,  or  harveat  or 
to  20  percent  of  the  fiab  or  fiah  product* 
onboard  hi*  ve*aaL  Such  retoined 
bycatches  are  counted  againat  tba 
remaining  TAC  for  that  apedea.  The 
purpoee  of  thia  proviaion  i*  to  minlmiae 
the  waato  of  groundfl*h  leeource*  from 
required  diecarding  by  alowiog  the 
harveat  rate  of  any  groundfiah  apede* 
aa  ita  total  catch  approaches  it*  TAC 
However,  when  the  catch  of  a  apedea 
reache*  iU  TAC  (or  JVP.  for  example), 
any  further  bycatchea  of  it  may  not  be 
reUined  and  must  be  treated  in  Ibe 
same  manner  aa  a  prohibMod  apedea 
(I  675J0(a)(8)). 

The  Regional  Diredor.  Alaaka  Ragioa 
ha*  detaimioed  that  the  aaaunt*  of 
certain  groundfiah  •pedea  apportiooed 
to  DAP  and  JVP  are  inauffidant  lor 
direded  Qahiog  without  exoeaalve  waata 
later  ia  the  fiahing  year  from  diacaid  a* 
"prahibitad  apedea"  and  that  tbeae 
amounU  are  naceeaaiy  lor  bycatcb  in 
fiaheriaa  for  other  youndfi>h  *pede*. 
Tbeae  apede*  and  the  amount* 
naceaaaiy  for  bycatcb  la  other  Baberiee 
areaalbUowa: 


DAP 

•ubarea. 
|VP  arrowtooth  flooadar. 

fVP  sqirid 

IVP-odwr 


TOO  at 
25  art. 
SjBSSart. 


DAP 

Bering  Sea 

flailing  ler 

and  "other 

and  Alautien 

remainder  of  the  flahiag 


faredyeAsbtodw 
•BdfVP  direded 


Eight  letters  of  coonnent  were 
received  on  the  preUodnary  1999 
apecffication*  publi*hed  November  29, 
1988  (53  FR  47998).  Mo*t  comment*  were 
affected  by  the  Couaidl'*  action*  at  iU 
December.  1908  meeting.  In  aununary. 
commenter*  expre**ed  one  of  two  basic 
concern*,  either  that  eetimate*  and 
apportionments  of  DAP  were  infiated 
and  would  harm  JVP  interest*,  or  that 
DAP  could  harveat  the  entire  TAC  and 
that  premature  reapporticumeni  of 
reaerve  or  DAP  to  fVP  would  harm  DAP 
intereata.  Commenter*  focused  almost 
exdusively  on  the  apportionment  of 
pollock  bi  the  Bering  Sea  subarea. 
Comments  snd  rssponses.  therefore,  are 
summarized  below  according  to  these 
two  besic  concerns. 

Comment  1:  The  1.34  mlUion  mt  TAC 
for  pollock  in  the  Bering  Sea  aobarea 
can  be  fully  harvested  by  the  growing 
DAP  fleet.  The  MMPS  projection  of  the 
1900  DAP  harvest  of  pollock  is 
suffldently  hi^  to  justify  prohibiting 
JVP  direded  fishing  for  this  spede*  until 
the  second  half  of  the  fiahing  yoar.  The 
Coundl  recommendation  for  Initial  DAP 
pollock  in  the  Bering  Sea  aabarea  is  only 
about  01  percent  of  the  NMFS-projected 
DAP  harvest.  If  the  enHre  "reserve"  (i.e., 
15  percent  of  the  Bering  Sea  aabarea 
pollock  TAC)  for  thia  apede*  were 
reapportioned  to  DAP.  the  total  would 
amount  to  only  73  percent  of  the 
projected  harveat  There  ia  no 
juatification  for  an  initial  JVP  that 
allows  JVP  direded  fishing  for  this 
apedea.  The  procedure  uaed  by  the 
Council  to  provide  lor  50.000  at  of 
poUock  in  th*  Bering  Se*  aubare*  for 
JVP  direded  fiebiag  wa*  inappropriate 
and  violatea  the  requirement  to  apedfy 
DAP  before  JVP.  If  imptemented.  the 
Cowdl'a  recoouaeodation  createa  a  riak 
that  DAP  wMl  run  out  of  fiah  (pollockl 
before  the  end  of  the  fiahing  year.  NMFS 
ahould  aot  auke  any  early-year 
leapportioamante  from  reaerve  to  JVP  to 
pieaervo  the  ability  at  the  DAP  aedor  to 
harveat  poUock  throughout  Uie  year  up 
toiteTAC 

Respoiwe:  TWrs  is  ae  question  of  the 
rspid  growth  in  barveeting  and 
proceeaing  capadty  of  the  DAP  aedor. 
The  anmial  DAP  harvest  of  groundfiah 
off  Alaska  geaeraUy  ha*  increaaed  an 
avec^s  of  70  percent  from  1961  through 
1907.  The  1900  total  groaadfish  harvest 
Is  likdy  to  be  about  80  peroeat  greater 
than  that  in  liV.  ia  tWMtt  yM 
of  dds  powtb  has  occanod  in  the  1 
See  aidaana  atd.  apedfically.  iraa 
poUock. 
To  estioMte  DAPiatveds  tai  a 


surveys  domestic  groundfish  processors 
on  their  processing  capacity  and 
intentions  for  the  coming  year.  Hits 
survey  indude*  *hore-based  and 
floating  processors  and  new  operations 
planned  for  the  coming  year  but  not  yet 
operational.  Due  to  the  uncertainty  of 
new  and  planned  processing  operations. 
NMFS  forecaste  or  projection*  of  DAP 
harveate  in  the  coining  year  tend  to 
liberally  favor  DAP.  For  example,  the 
NMFS  survey  performed  in  November 
1907,  for  the  1988  fishing  year  resulted  in 
a  projeded  DAP  pollock  harvest  from 
die  Bering  Sea  subarea  of  614.162  mt 
The  actual  DAP  poUock  harvest  from 
this  area  in  1968  is  likely  to  be  about 
526.162  mt  or  about  86  percent  of  the 
original  projection.  The  Alaska  Region 
refines  ite  projeded  DAP  harvest 
throughout  the  year  with  subsequent 
inaeason  surveys  and  reapportions 
surplus  DAP  to  JVP,  if  indicated. 

The  projeded  DAP  harvest  of  Bering 
Sea  subarea  pollock  in  1900.  based  on  a 
November  1968  survey  of  processors,  is 
1.34Z193  mt  The  Council  apparently 
was  skeptical  that  domestic  processors 
could  adually  achieve  this  level  of 
production  which  represents  an  increase 
in  production  equivalent  to  2.4  time* 
that  in  1968.  In  addition,  the  Council 
noted  that  initial  NMFS  projections  in 
the  past  have  been  about  20  percent 
higher  than  actual  performance. 
Decreasing  the  1989  projection  by  this 
proportion  produces  an  estimated  DAP 
harvest  of  poUock  m  the  Bering  Sea 
subarea  of  about  1.0744)00  mt  Based  on 
public  testimony,  the  Council  further 
reduced  thi*  eetimate  to  1.045.585  mt 
This  is  a  decrease  from  the  NMFS 
projection  of  about  22  percent  but  stiU 
provides  for  DAP  growth  of  neariy  two 
times  the  likely  1988  harvest  of  poUock 
in  the  Bering  Sea  subarea.  Moreover, 
reapportionments  from  reserve  to 
poUock  DAP  in  this  area  could  be  made 
later  in  the  year  up  to  an  amount 
equivalent  to  the  TAC  Such 
reapportioiunente  could  make  an 
additional  201,000  mt  of  pollock 
available  to  DAP  fisheries.  This  would 
increase  the  total  poUock  DAP  in  the 
Bering  Sea  subarea  to  1.246,585  mt  or 
almost  2.5  times  the  likely  catdi  in  ige& 
NOAA  has  determined  that  the 
Councils'  recommended  spedfication  of 
DAP  for  poUock  in  the  Bering  Sea 
subarea  is  consistent  with  the  Magnuson 
Act  because  it  provides  ample 
opportunity  in  1989  for  domestic 
processors  to  achieve  their  probable 
production  of  poUock  products,  based  on 
a  comparison  of  1988  NMFS  projections 
with  actual  1988  production.  Therefore. 
NOAA  considers  the  CouncU'a 


recommendation  to  be  defensible  and 
appropriate. 

The  Alaska  Region  wUl  be  refining  its 
projections  of  the  DAP  harvest  of 
poUock  (and  other  spedes)  during  the 
1909  fishing  year  based  on  in  season 
surveys  of  domestic  processor  intentions 
and  capacity.  The  Secretory  wUl  publish 
reapportionmente  based  on  these 
revised  data  as  provided  trader 
§  675.20(b).  It  is  unUkely  that  DAP 
harvesters  wUl  use  the  entire  potential 
DAP  (initial  DAP  plus  later 
apportionmente  from  reaerve)  before  the 
end  of  the  1969  fishing  year. 

Comment  2:  ^portionmento  to  DAP 
should  be  made  in  a  manner  that  is  fair 
and  equitable  to  JVP  fishermen. 
RequesU  of  the  DAP  sedor  (from  the 
NhffS  survey  of  domestic  processing 
capadty  and  intentions)  should  be 
criticaUy  reviewed  and  verified. 
Reevaluations  should  be  made  quarteriy 
to  determine  the  probabiUty  of  surplus 
DAP.  and  reapportionment  to  JVP 
should  be  more  timely  to  aUow 
unintermpted  operations. 

The  DAP  sedor  requeste  indude  25 
processor  vessels  w^ch  are  not 
currently  operating.  Many  of  these 
planned  operations  are  unlikely  to 
materialize  because  of  difficulty  in 
securing  finandng  and  shipyard 
commitments.  The  NMFS  should 
intensively  review  such  projeds  using 
more  realistic  aasunqitions.  Not  doing 
this  resulte  in  inflated  projections  of 
DAP  capadty  whidi  unfa^  exdudes 
American  fishermen  in  joint  venture 
operations  from  the  groundfish  fisheries. 
Inflated  projections  also  result  from 
"doublenlipping"  on  the  survey 
response.  The  DAP  survey  lacks  • 
transparency  which  prevents  eflFective 
commenting  and  rebuttal  of  domestic 
processing  claims. 

The  OY  limit  should  be  raised  by 
emergency  Secretarial  rulemaking.  Not 
raising  this  limit  and  accepting  l^e  DAP 
request*  at  face  value  wiU  exdude  at 
least  50  percent  of  the  90  to  125  U.S. 
catcher  vessels  woiidng  in  joint 
ventures  fiom  the  fishery,  because  they 
do  not  have  a  domestic  market  for  their 
catch.  This  dislocation  constitutes  a 
socio-economic  emergency.  The  rapid 
capitalization  of  the  DAP  fleet  also 
indicates  a  need  to  raise  the  OY  limit  in 
combination  with  a  moratorium  on  new 
entry  into  the  fishery. 

The  JVP  fishery  has  100  percent 
observer  coverage  on  aU  vessels 
receiving  JVP  catches.  This  observer 
coverage  provides  a  source  of  data 
important  to  the  biological  assessment 
of  the  stocks  and  monitoring  of  catch 
rates.  This  data  base  wiU  be  lost  if  JVP 
operations  are  forced  to  leave  before 


implementation  of  adequate  observer 
coverage  in  the  DAP  fleet  If  20  percent 
observer  coverage  is  considered 
adequate,  then  20  percent  of  the  OY 
should  be  earmari^  for  JVP. 

Response:  NOAA  i*  likewise 
concerned  with  the  accuracy  of  ite 
surveys  of  domestic  processing  needs 
and  the  impad  of  DAP  apportionmente 
on  JVP  harvesters.  It  is  for  these  reasons 
that  NOAA  thoroughly  scrutinizes  the 
resulte  of  those  surveys  and  endeavors 
to  accurately  assess  domestic  processor 
needs  and  balance  fairiy  the  statutory 
requirement  to  accommodate  DAP 
processors  whUe  recognizing  the  needs 
of  JVP  fishermen. 

Estimates  of  groundfish  harveste  by 
planned  (but  not  currendy  operational) 
DAP  operation*  are  arguably  the  most 
uncertain.  Another  uncertainty  arises 
from  survey  responses  that  indicate  the 
production  of  diFTerent  kinds  of  fish 
producto  at  the  same  time,  an  unlikely 
event  due  to  logistical  or  marketing 
impracticaUties.  The  Alaska  Region 
accounte  for  these  and  other 
uncertainties  in  formulating  ite 
projections  by  discounting,  sometinies 
by  significant  amounts,  d^  domestic 
processor  requeste  from  die  *urvey.  In 
addition.  NKffS,  in  preaenting  ite 
projections,  cautions  die  Coundl 
regarding  diese  uncertainties  and  to 
fi^at  extent  they  have  been  accounted 
lot.  The  Coundl  may  further  adjust  the 
NMFS  projections,  based  on  this 
information  and  public  testimony,  in 
formulating  ite  recommendations  to  the 
Secretary.  AU  information  and  survey 
resulte  presented  to  the  Coundl  are 
pubUc  and  avaUable  for  comment  and 
rebuttal  The  responses  of  individual 
firms  cannot  be  made  public  because  of 
the  need  to  preserve  ^  confidentiaUty 
of  private  businesses. 

On  several  previous  occasions,  the 
Coundl  has  considered  changing  the 
upper  limit  to  the  OY  range.  Ite  most 
recent  conaideration  wa*  in  1998  when 
the  CouncU  developed  a  draft 
environmental  impad  statement  (DEIS). 
After  reviewing  the  DEIS,  the  Council 
dedded  against  making  a 
recommendation  to  the  Secretary  to 
amend  the  FMP  in  this  regard. 

ClassificatkMi 

This  action  is  authorized  under  SO 
CFR  611.93(b)  and  675.20  and  complies 
with  Executive  Order  12291.  The 
Assistant  Administrator  for  Fisheries 
finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment  on  the  reapportionment  part  of 
this  notice.  As  immediate  effectiveness 
of  this  action  is  necessary  to  benefit 
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Table  2-Reapi>ortionment  of  Reserve:  Revised  1989  Total  Allowable  Catch  (TAC)  and  Apportionmeiits  of  Groundfish 

Bi  the  Bering  Sea  and  Aleutian  Islands  Area'— Continued 
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Federal  Building.  709  West  Ninth  Street. 
Juneau,  Alaska. 


50  CFR  Palters 
(Ooefcat  Mb.  tliai-BOlB-l] 

QroundfWi  of  Mb  BBiIng  Sbb  and 


:  National  Marine  nsheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  prohibition  on  receipL 


v:  NOAA  announces 
prohibitions  on  receipt  by  foreign 
processors  in  the  Exclusive  Economic 
Zone  (EEZ)  of  poUock  taken  in  directed 
flsheries  for  pollock  in  the  Bering  Sea 
Subarea.  This  action,  taken  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Groundfish  Rshery  of  die 
Bering  Sea  and  Aleutian  blands  Area 
(FMP).  limits  joint  venture  processi^ 
(JVP)  to  the  amount  of  peUod(  specified 
for  JVP.  assures  optimum  use  of 
groundfish.  and  pnmwtea  ofderly 
conduct  of  die  groondfish  fisheries. 
OATIft  Effective  lOCn  GJ4.T.,  January 
21. 1980  (0100  Alaska  Standard  Time. 
January  21. 1989).  Comments  will  be 
accepted  diroo^  February  3. 1909. 
AOONBIi.  Comments  should  be  mailed 
to  Steven  Pennoyer,  Director.  Alaska 
Region.  National  Marine  PMieries 
Service,  P.O.  Box  1668.  Juneau,  Alaska 
99802.  or  be  delivered  to  Room  453. 


ktmncontacr 
Pat  Peacock,  Fishny  Management 
Specialist,  NMFS.  907-686-7230. 
SUBBIIMMTAIIV  BWONMATION.  The 
FMP.  which  governs  the  groundfish 
fishery  in  the  EEZ  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  is  implemented  by  rules  appearing 
at  50  CFR  611.93  and  Part  675.  An 
emergency  interim  rule  (54  FR  418. 
January  6, 1980)  estabUdied  one  JVP 
pollock  seascm  in  1980,  starting  January 
IS  and  reversed  Amendment  11  to  the 
FMP  (52  FR  45086,  December  3. 1987). 
which  divided  the  JVP  poUodc  season 
into  two  parts  for  die  1968  and  1989 
fishing  seasons. 

For  other  actions  in  1989  concerning 
JVP  poUodc  in  the  Berii^  Sea  Subarea. 
see  the  Notice  of  Spedfications  for 
groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  published  elsewhere  in 
todays's  Fodaial  Ragistar. 

Notice  of  Closure  to  DIracted  Flshii^ 

Under  1 675.20(aK7).  die  Regional 
Director  (RD)  has  determined  that  43,415 
mt  of  pollock  out  of  the  93,415  mt  JVP 
apportionment  for  this  species  in  the 
Bering  Sea  subarea  will  be  needed  for 
bycatch  in  other  JVP  fisheries  (i.e.. 
Pacific  cod,  yellowfin  sole,  rock  sole, 
and  "oUier  flatfish*^.  To  preserve  this 
bycatch  amount  for  oUier  JVP  fisheries, 
it  is  necessary  that  foreign  processors 


must  cease  receiving  pollock  at  1000 
GMT,  January  21, 1980  (0100  Alaska 
Standard  Time)  caught  by  U.S. 
fishermen,  wiien  the  RD  estimates  50.000 
mt  of  pollock  will  have  been  delivered 
to  forei^  processors.  Directed  fishing  is 
defined  in  {  675.2. 

Classification 

The  action  is  taken  under  the 
audiority  of  50  CFR  675.20(a)(7)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries  finds  fw  good  cause  diat  it  is 
impractical  and  contrary  to  the  pidilic 
interest  to  provide  prior  notice  and 
opportunity  for  comment  Immediate 
effectiveness  of  this  notice  is  necessary 
to  prevent  die  harvest  of  pollock  fiom 
exceeding  the  JVP  amoanL 

Interested  persons  are  invited  to 
submit  comments  in  writing  to  the 
address  above  for  15  days  after  the 
effective  date  of  this  notice. 

List  of  Sul^eds  is  89  CFR  Part  675 

Fish.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Aalkmtltr-WUSXLimn  etteg. 
Dated:  JaoMry  11 1901 
RkfaaidKSdMdOT, 

Director  of  Office  of  Fisheries  Conservation 

and  Management,  National  Marine  Ksfieries 

Service. 

(FR  Doc.  09-1007  Filed  1-19-00: 4:32  pm) 
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TNS  tMtton  Ol  »w  FEDERAL  REGISTER 
oomainc  noMoM  to  «w  puMc  ol  lh« 
prapoMd  inusnov  ct  nilM  end 
wqutoWom.  The  puipow  ol  tfWM  noSoss 
«  lo  gKi«  Irilwutod  pariofw  an 
oppoftunity  to  psfttdpcM  In  Sw  futo 
making  prtor  to  9m  adoption  ol  ttw  inil 
rutaa. 

DCPARTMCHT  OF  AORtCULTURC 

■r  ■  „  ^  ■  ■  ■    i  ■  ■  ^  ■    *   *      ■-■-*-_*■  — 

rwniOTv  nofne  AiHfiinisii  biiuii 
7  cm  Parts  1*44  and  1951 


:  Farmer*  Hohm  Adminiatration. 
USDA. 
actiom:  Propoaed  rule. 


:  The  Farmer*  Home 
Administration  proposes  to  amend  ila 
regulation*  to  provide  for  asaeaaing 
individual  borrowera  a  97X10  fee  when 
the  Agency  must  process  an 
uncollectible  item.  This  action  is  taken 
lo  Implement  an  Office  of  Management 
and  Budget  (OMB)  Circular  A-129 
requirement  that  agencies  as*e*a 
Interest,  penalties,  and  administrative 
costs.  The  effect  of  this  action  will  be  to 
compensate  the  Agency  for  the  cost  of 
processing  an  uncollectible  item. 
OATtS:  Comments  are  due  on  or  before 
March  27. 1988. 


:  Submit  written  commenta 
in  duplicate  to  the  Chief.  Directivea  and 
Forms  Management  Branch.  Farmer* 
Home  Administration.  U.S.  Department 
of  Agriculture.  Room  034S,  South 
Agriculture  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC  20250.  All  wrritten 
comments  made  pursuant  lo  Ihia 
publication  will  be  available  for  public 
inapection  during  r(>gular  work  hour*  at 
the  above  address. 


IT10M  contact: 

William  |.  French.  Financial  and 
Management  Analysis  Staff.  Farmers 
Home  Administration.  USDA.  Room 
M34.  South  Agriculture  Building  14th 
Street  and  Independence  Avenue.  SW.. 
Washington.  DC  202S0.  Telephone  (202) 
475-4741. 

SUrWJMSItTAItY  wroiwiATtow; 

Claaaiflcatioa 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 


Fadaral  Ragistar 
Vol.  S4.  No.  IS 
Wednesday.  |anuaiy  2S.  It 


Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291.  and 
haa  been  determined  to  be  nonmafor. 
becauae  there  will  not  be  an  annual 
effect  on  the  economy  of  tlOO  million  or 
more:  a  major  increaae  in  cost  or  prices 
for  consumers,  individual  industrials. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions:  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
baaed  enterprises  in  domestic  or  export 
markets. 

Envirooniantal  Impact  Statsmaai 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  194a 
Subpart  G  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  maior 
Federal  sction  significantly  sffecting  the 
quslity  of  the  human  environment,  and. 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1909.  Pub. 
L  91-19a  an  Environmental  Impact 
Statement  is  not  required. 

Rsgulalory  Flsxibllity  Ad 

The  Administrator.  Farmers  Home 
Administration.  USDA.  has  determined 
that  thia  action  will  not  have  a 
significant  economic  impact  on  a 
substsntisi  number  of  small  entities 
because  it  only  desis  with  the 
assessment  of  a  fee  on  individual 
borrowers  allowing  the  Government  to 
capture  its  costs  of  processing 
uncollectible  items. 

inliyvwnmantsi  Cooaultatioo 

This  sctivity  is  not  subiect  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  «vith  State  and  local 
officials. 

Prograois  Affsctsd 

These  changes  affect  the  following 
FmHA  programa  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

ia404  Emergency  Loana 

10.400  Farm  Operating  Loana 

10.407  Farm  Ow-nership  Loans 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 
10410  Soil  snd  Water  Loans 
10.417  Very  Low-Income  Housing 

Repair  Loans  and  Grants 
10.428    Economic  Emergency  Loans 


Discusslaa 

The  Fanners  Home  Administration  is 
required  by  OMB  Circular  A-129  to 
assesa  interest,  penalties,  and 
administrative  costs  on  delinquent 
accounts  in  accordance  with  the  Debt 
Collection  Act  of  1962.  The  Agency  has 
not  paaaed  the  cost  of  processing 
uncollectible  items  on  to  the  borrower  in 
the  past  however,  it  has  been 
determined  that  it  is  not  fiscally 
responsible  for  the  Agency  to  continue 
to  absorb  these  losses.  We.  therefore, 
are  proposing  to  charge  a  fee  of  S7J00  to 
individual  borrowers  for  each 
uncollectible  item  which  will  only  cover 
our  costs  of  processing  the  item. 

List  of  Siibiacts 

7  CFR  Part  1944 

Home  improvement  Housing  and 
community  development  Low  and 
moderate  income  houaing.  Mobile 
homes.  Mortgages.  Rural  housing  and 
subsidies. 

7  CFR  Part  last 

Account  servicing.  Accounting. 
Collection  of  loan  payments  & 
depositing  payments  through  the 
Concentration  Banking  System  (CBS). 
Financial  institutions.  Credit  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  community 
development  Low  and  moderate  income 
housing  loans— Servicing. 

Therefore,  as  propoaed.  Chapter  XVII 
of  Title  7.  Code  of  Federal  Regulationa. 
is  amended  ss  follows: 

PAim»44-MOUSlllO 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

AMhotity:  42  U.S.C  14Sa  6  US-C.  301. 7 
CFR  2.23.  7  CFR  2.70. 

Subpart  A— Sactton  502  Rural  Houaing 


2.  Exhibit  D  to  Subpart  A  ia  amended 
by  revising  item  12  to  read  as  follows- 

Exhibit  D  of  SubpaH  A— Rural  Houaing 
Applicant  Interview 


has  been  charged  lo  the  borrowers  account 
payment  will  be  applied  lo  the  outstanding 
administrative  cost  first.  If  for  any  reason  a 
payment  cannot  be  made  on  time  the 
borrower  should  immediately  contact  the 
local  County  OfRoe. 
•        •        *        •        • 

PART  t951-SERVICIIIQ  AND 
COU^CnONS 

3.  The  aothorily  dtatkn  for  Part  1961 
continues  to  read  aa  follows: 

AiMharilr  7  U.S.C  1988. 42  VJS.C.  14aa  S 
U.S.C  301.  7  CFR  2.23.  7  CFR  2.70 

Subpart  A— Account  Servicing 

4.  Section  196141  is  smended  by 
revising  paragraph  (e)(4)  to  read  as 
follows: 


12.  Monthly  Payment:  Regular  payments 
must  be  made  on  or  before  the  due  date. 
Nonnally.  payments  will  be  applied  first  to 
unpaid  interest  and  the  balance  to  principal. 
If  a  noninleresi  accniing  administrative  cost 


11951.9 


(e)  •  •  • 

(4)  If  an  uncdlectible  Hem  is  received, 
the  nnance  Office  will  reverse  the 
amoont  from  the  borrower's  accoant  and 
a  new  Form  FmHA  451-20,  Tisjisaction 
Record.'*  reflecting  tbe  onooUectible 
amoont  wiO  be  prepared.  The  Farm 
FmHA  451-20  will  be  mailed  to  die 
County  Office.  The  ancoUectible  ttem 
with  a  transadttal  memorandam  will  be 
sent  to  the  Coonty  Office.  Tbe  County 
Office  will  return  the  nncollectible  check 
to  the  borrower  after  it  is  fully 
redeemed.  The  bwiuwer  will  aiake 
payment  by  sewiing  a  new  check  and  a 
new  payawnt  coapon  to  the  Finance 
Office.  There  wiD  also  be  a  S7J0O 
noninterest  accruing  administrative  cost 
charged  to  the  borrower's  accoimt  for 
unooOectibie  items  doe  to  insafficient 
funds.  Therefofe,  die  borrower's 
payment  for  the  ancoUectible  item 
shooM  be  for  the  regular  payment 
amount  phis  the  administrative  cost. 

5.  Section  1951.10  is  amended  by 
revising  the  introdoctory  text  lo  read  as 
follows: 

S  1961.10 

Employees  receiving  payments  on  OL, 
EO.  SW  codes  "24."  EM  for  Subtitle  B 
purposes.  EE  operating-type,  and  other 
production-type  hMn  accounts  wiU 
select  in  accordance  with  the  provisions 
of  this  section,  die  accoant(s)  to  which 
such  payment  will  be  applied.  All 
payments  on  OL  and  EM  loans 
approved  on  or  before  December  31. 
1971.  win  be  credited  by  die  Fmance 
OfTice  first  lo  any  administrative  costs, 
then  to  unpaid  billed  interest  and  then 
to  principal.  All  payments  on  all  other 
loans  including  OL  and  EM  loans 
approved  after  December  31. 1971.  wiD 


be  credited  first  to  any  administrative 
costs,  to  a  portion  of  interest  which 
accrues  dining  the  deferral  period,  to 
interest  accrued  to  the  date  of  the 
pajrment  and  then  to  principal,  in 
accordance  with  the  terms  of  the  note. 
This  section  only  applies  after  the 
County  Superviaor  determines  the 
amount  of  proceeds  that  will  be  released 
for  other  purposes  in  accordance  with 
the  annual  plan  (Form  FmHA  431-2)  and 
Form  FmHA  1962-1. 

6.  In  S  1951.11,  current  paragraphs 
(d)(l)(i)  and  (d)(lHii)  are  redesignated  as 
paragraphs  (dMl)(n)  and  (d)(lKni). 
respectivriy,  and  a  new  paragraph 
(d)(l)(i)  is  added  to  read  as  follows: 

S1»S1.11    Appicattonof 


(d)  Finance  Office  handling. 
(1)  •  •  • 

(i)  Payments  wiD  be  applied  first  to 
satisfy  any  administrative  costs. 


SvbpmH 

Servicing  and  CoWactlon  of  Singia 

Famly  Houaing  Ljoan  Accounia 

7.  In  §  1951.309,  current  paragraphs 
(b)(l)(i).  (b)(l)(ii),  (b)(l){iii)  and  (b){lKiv) 
are  redesignated  as  psFBgrairiis  (b)(l)(ii). 
(b)(l)(iii).  (b)(l)(iv)  and  (bMlKv). 
respectively,  and  a  new  peragra|rii 
(b)(l)(i)  is  added  to  read  as  follows: 

{1951.309    RacaMnaandvplyins 


(b)  -  •  * 
(1)  •  •  * 
(i)  Administrative  cost 

Dated:  October  3. 1988L 
Vance  LClaik. 

Administrator.  Farmers  Home 
Administration. 

(FR  Doc  80-1583  FHed  1-24-89: 8:45  am) 
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14  CFR  Part  71 

[/Vrspaea  Oecfcat  Mo.  99-ASO-l] 

ProposadRavlaionofTraneMonAioo; 
Athana,GA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

■ummaiiy:  This  notice  pn^Mses  to  revise 
the  Athens,  Georgia,  transition  area. 


This  revision  will  increase  the  transition 
area  radius  from  9  to  11.5  mites  lo 
provide  additional  controlled  airspace 
for  aircr^  executing  Standard 
Instmment  Approach  Procedures 
(SLAFs)  utilizing  the  Athens.  Georgia. 
VHF  Omnidirectional  Range  (VOR).  It 
will  also  correct  the  airport  name  and 
the  airport  geopaphical  position 
coordinates. 


OATCK  Comments  must  be  received  on 
or  before  March  1. 1980. 

AOONC09C9:  Send  comments  on  the 
proposal  in  triphcate  to:  Federal 
Aviation  Administration.  ASO-53a 
Manager.  AirqMoe  and  ftocedures 
Branch.  Docket  No.  89-ASO-1.  P.O.  Box 
20630.  Adanta.  Georgia  3a32a 

The  official  docket  may  be  examined 
in  die  Office  of  die  Regional  Counsel. 
Room  052. 3400  Norman  Berry  Drive. 
East  Point  Georgia  30344.  telephone: 
(404)  763-7646. 

KM  RMTNei  WrOWMATION  CONTACT: 

James  G.  Walters.  Airspsce  Section. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Divisioa  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7646. 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factnal  basts 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reaaoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeranauticat  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communicationa  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statemmt  is  made: 
"Comments  lo  Airspace  Docket  No.  89- 
ASO-l."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  cominenler. 
All  conununications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the.  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel.  Room  652. 3400 
Norman  Berry  Drive.  East  Point.  Georgia 


:c^.'\h'^ 
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30344.  both  befora  and  aflar  (ha  dosing 
data  for  commenla.  A  report 
summarizing  each  subatantiva  public 
contact  with  FAA  paraonnel  concerned 
with  this  rulemaking  will  be  flUed  in  the 
dockat 

AvailabHtyQfNPMrs 

Any  peraon  may  obtain  a  copy  of  this 
Notice  of  Propoaed  Rulemaking  (NPRM) 
by  submitting  a  requaat  to  the  Federal 
Aviation  Adminiatration.  Manager. 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division.  P.O.  Box 
20636.  Atlanta.  Georgia  3032a 
Comunications  must  identify  the  notice 
number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  appUcation 
procedure. 

ThePropoaal 

The  FAA  ta  conaiderlng  an 
amendment  to  |  71.181  of  Part  71  of  the 
Federal  Aviation  Administration  (14 
CFR  Part  71)  to  revise  the  Athens. 
Georgia,  transition  area.  The  radius  of 
the  transition  area  would  be  Increased 
from  9  to  11.5  miles  to  provide 
additional  controlled  airspace  for 
aircraft  executing  standard  instrument 
approach  procedures  utilizing  the 
Athens.  Georgia.  VOR.  The  airport  name 
would  be  corrected  from  Athena 
Municipal  to  Athena/Ben  Eppa  Airport. 
Alao,  a  minor  correction  would  be  made 
to  the  airport  geographical  position 
coordinates.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  740aeD 
dated  fanuary  4. 1968. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involvea  an 
established  body  of  technical 
regulationa  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore.  (1)  is  not  a  "maior  rule"  under 
Executive  Order  12291:  (2)  ia  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  28. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  aa  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  la 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
crtterta  of  the  Regulatory  Flexibility  Act 

Uat  of  SubiMto  ia  14  CFR  Part  71 

Aviatlop  aafaty.  Tranaition  area. 


Thm  Piopoaad , 

Accordingly,  pureuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  C7R  Part  71)  as  follows: 

PART  71— OESMMATION  OP  ROOUL 
ANIWAVt,  AREA  LOW  NOUTCS. 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AiUbartty  «  U.8.C  134a(a).  13S4(a).  ISIft 
Bxacutive  Ordw  10854: 40  U.aC  10a(g) 
(Rtviied  Public  Law  07-449.  January  1Z 
1983):  14  CFR  llOa 


171.181    (Amantfad) 

2.  Section  71.181  is  amended  as 
follows: 

AlhsM.  GmksU  IKaviMd) 

That  air*pac«  extending  upward  fron  TOO' 
above  tiie  surface  within  an  ll.S-mile  radius 
of  Alheiu/Ben  Eppa  Airport  (Lat. 

33*9eu'N..  tons-  aa'is-ae'W). 

Issued  in  Bast  Point  Caorgia.  on  January 
11. 1080. 

tfVUUaai  D.  Wood. 

Acting  Manager.  Air  Traffic  Diviaion, 
Southern  Region 

(PR  Doc.  80-1602  Filed  1-M-«e:  8:45  am) 
aajum  coot  4sia-t»^ 


14  CFR  Part  71 

(AlrepMa  Oeclwt  No.  8»-ACE-M] 

Propoeed  DeeiQnetiofi  of  TranaWon 
Arse;  Upton,  IA 


v:  Federal  Aviation 
Administration  (FAA).  1X)T. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


:  This  Notice  proposes  to 
designate  a  700-foot  transition  area  at 
Tipton.  Iowa,  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Mathews  Memorial  Airport.  Tipton. 
Iowa,  utilizing  the  Cedar  Rapids 
VORTAC  as  a  navigational  aid.  This 
proposed  action  will  change  the  airport 
status  from  VFR  to  IFR. 
OATU:  Comments  must  be  received  on 
or  before  February  27. 1960. 
AOOneaaaa:  Send  conunants  on  the 
proposal  to:  Federal  Aviation 
Administration.  Manager.  Traffic 
Management  arui  Ainpaca  Branch,  Air 
Traffic  Division.  ACE-64a  601  East  12th 
Street  Kanaaa  City.  Missouri  04106. 
Telephooa  (816)  426-3406 

The  offidal  docket  may  be  examined 
at  tha  Office  of  the  Assistant  Chief 


CounseL  Central  Region.  Federal 
Aviation  Administration.  Room  1558. 
601  East  12th  Street  Kansas  Qty. 
Miaaouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager.  Traffic 
Management  and  Airapace  Branch.  Air 
Traffic  Division. 


MM  PUWTMaw  mnmumom  contact: 
Lewis  G.  Earp.  Airspace  Specialist 
Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-54a 
FAA.  Central  Region.  801  East  12th 
Street.  Kansas  City.  Missouri  64106, 
Teleirfione  (816)  428-3406. 


ComoMnts  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airepace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  601  East  12th 
Street  Kansas  City.  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  dale  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

AvaUabUity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Traffic 
Management  and  Airspace  Branch.  601 
East  12th  Street  Kansas  City.  Missouri 
64106.  or  by  calling  (816)  426-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMS  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  FAA  is  considering  an 
amendment  to  Subpart  G.  i  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
71.181)  by  designating  a  700-foot 
transition  area  at  Tipton.  Iowa.  To 
enhance  airport  usage,  a  new  instrument 
approach  procedure  is  being  developed 
for  the  Mathews  Memorial  Airport 
Tipton.  Iowa,  utilizing  the  Cedar  Rapida 
VORTAC  as  a  navigational  aid.  This 
navigational  aid  will  provide  new 
navigational  guidance  for  aircraft 
utilizing  the  airport.  The  establishment 


of  a  new  instrument  approach  procedure 
based  on  this  navigational  aid  entails 
designation  of  a  transition  area  at 
Tipton.  Iowa,  at  and  above  700  feet 
above  ground  level  within  which  aircraft 
are  provided  air  traffic  control  service. 
Transition  areas  are  designed  to  contain 
IFR  operations  in  controlled  airspace 
during  portions  of  the  terminal  operation 
and  while  transiting  between  the 
terminal  and  en  route  environment  The 
intended  effect  of  this  action  is  to  insure 
segregation  of  aircraft  using  the 
approach  procedure  under  instrument 
flight  rules  (IFR)  and  other  aircraft 
operating  under  visual  flight  rules  (VFR). 
This  action  will  change  the  airport 
status  from  VFR  to  IFR. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
196& 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  IS  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Re^atory 
Policies  and  Procedures  (44  FR  11034: 
February  28. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjacto  In  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

PART  71— OESIQNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  ISIO: 
Executive  Order  10654: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

f  71.181    (Amendedl 

2.  Section  71.181  is  amended  as 
follows: 


Tipton.  Iowa 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  the  Mathews  Memorial  Airport 
(41*4S'52'N.  91*09'15"W). 

Issued  in  Kansas  City.  Missouri  on  January 
9. 1989. 

Claienoe  E.  NewlMfii. 
Manager,  Air  Traffic  Division. 
|FR  Doc.  89-1600  Filed  1-24-89: 8:45  am] 
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14  CFR  Part  71 

(Airapaoa  Docket  No.  88-AGL-15] 

Propoeed  Alteration  to  Tranaition 
Area;  Menoniinee.  Ml 

AOENCv:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


P.  This  notice  proposes  to  alter 
the  Menominee.  MI,  transition  area  to 
accommodate  existing  Standard 
Instrument  Approach  Procedures 
(SIAPs)  to  Menominee-Marinettee  Twin 
County  Airport  Menominee,  MI.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  in  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  March  3, 1989. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel.  AGL-7.  Attn:  Rules  Docket  No. 
88-AGL-15, 2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  6001& 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
RM  FURTHER  INRMMATION  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-7360. 
8UPPI.EMENTARV  INFORMATION:  ~ 

Comments  Invited 

Interested  parties  are  invited  to  ~ 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  Usted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AGL-15".  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
spedfied  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA,  Great  Lakes  Region.  Office  of 
Regional  Counsel.  2300  East  Devon 
Avenue,  Des  Haines,  Illinois,  both 
before  and  after  the  dosing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  «vith  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  a.  the  docket. 

AvailabiHtyofNFRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591.  or  by  calling 
(202)  426-805&  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  whidi 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near 
Menominee.  MI. 

The  present  transition  area  is  being 
modified  to  accommodate  existing 
SIAPs  to  Menominee-Marinetle  Twin 
County  Airport.  The  alterations  will 
consist  of  a  size  reduction  to  the  existing 
control  zone  extensions  and  returning 
that  portion  of  airspace  back  to  the 
public. 
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AerooauUcal  map*  and  charts  will 
reflect  the  defined  areas  wrhidi  will 
enable  other  aircraft  to  drcuamavifate 
the  area  in  order  to  oonply  with 
applicable  visual  llisht  rale 
requireoMfits. 

Section  Tl.in  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740000  dated  lanaaiy  4. 
1008. 

The  FAA  has  determined  that  this 
proposed  regulation  only  inovhres  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cutrenL  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  28. 1978):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  ia 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Ual  of  8ub)acto  Ib  14  CFt  Part  71 

Aviation  safety.  Transitioa  m 

IDS  Propoeed 


Accordingly,  pursuant  to  the  aothortty 
delegated  to  me.  the  Federal  Aviation 
Administratioa  propoees  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— (AMENOCOI 

1.  The  suthority  citation  for  Part  71 
continues  to  read  as  follows: 

AutlKMttr  «  U  S.C  134«<a).  1S94(a).  ISIflC 
Execuliv*  Ord«r  taSM.  40  U  S.C  10e(«) 
(Revised  Pvh.  L  97-«4a.  |«aiMry  12.  MBS):  14 
CFR  11.8a 


171.101    (AMended) 

2.  Section  71.101  is  smended  as 
follows: 

llisnMlsii.MUKevisedl 

Hwt  ■irspeoa  extending  upward  from  TOO 
feel  above  the  tmrlmcm  witiila  a  SJ  mile 
reditu  of  the  Menominee-Mahaelte  Twin 
County  Ainxirt  (let  M'oras'N,  lai«. 
srariB'W.)  within  I  nUlea  eech  tide  of  the 
352*  Iteanng  from  the  airport  exiendins  hum 
llM  6.S  mile  radius  to  UA  mOm  aorth  of  dw 
airport,  within  3  nilas  each  aids  of  the  212* 
lieering  from  the  eirporl  extending  from  the 
&S  mile  radius  to  8J  miles  southwest  of  the 
sirporl 


Issued  in  Des  Plaines.  Illinois,  oa 
12.10ML 

Teddy  W.  ■uKhMB. 
Ma/iqger.  Air  Traffic  Diwiutm. 
|FR  Doc  a»-1S80  Filed  1-14-Mc  »46  am) 


14  CFR  Part  71 


I 


a4  TranaMon 


OR 


:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 

;  Notice  of  propoeed  ndemaking. 


R  This  notice  proposes  to 
amend  the  Lakeview.  Oregon.  Transition 
Area.  Additional  1.200  foot  area  is 
needed  to  encompaas  oontroUad 
airspace  associated  with  holding  at 
Goose  NDB  Lakeview.  Oregon  to 
accommodate  climbing  in  the  holding 
pattern  by  Turbofet  aircrafL 
OAiaa:  Coaunents  must  be  recalved  on 
or  before  March  10. 1900. 
AOOaaaaoa:  Send  comments  on  the 
proposal  to:  Manager.  Airspace  8 
System  Management  Branch.  ANM-430, 
Federal  Aviation  Administrstion. 
Docket  No.  OO-ANM-23. 17000  Pacific 
Highway  South.  C-OOMO.  Seattle. 
Washington.  98160. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  st  the 
same  address. 

An  informal  docket  may  alao  be 
examined  during  normal  business  hours 
St  the  sddress  listed  above. 


Robert  L  Brown.  ANM-53S.  Federal 
Aviation  Administratioa  Docket  No.  OO- 
ANM-23.  17900  Pacific  Highway  South. 
C-08000.  Seattle.  Washington  OOlOa 
Telephone:  (200)  431-253S. 
rARVI 


Comments  Invilad 

Interested  parties  are  invited  to 

fsrticipale  in  this  propoeed  ralemaking 
y  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
CommenU  tliat  provide  tlie  factual  baais 
supporting  the  views  end  suggestions 
presented  are  particuiarty  helpful  in 
developing  reesoned  regulatory 
decisions  on  the  proposal  Comotents 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposal 
Communication  should  identify  the 
airspace  docket  and  be  submitted  to  the 
sddress  listed  above.  Conunenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  e  self- 


addraassd.  stamped  postcard  on  which 
the  foflowtag  statement  is  made: 
"Commeirts  to  Airspace  Docket  Na  08- 
ANM-23".  The  poatcard  will  be  date/ 
time  stamped  and  retamed  to  the 
commenter.  All  oooununications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  dianged  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
%vith  this  rulemaking  will  be  filed  in  the 
docket 

AvaiUbilityorNPRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace* 
System  Management  Brandt  17900 
Pacific  Highway  South.  G-00000,  Seattle. 
Washington.  9816& 

Communications  must  identify  the 
notice  number  of  this  NFRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circtilar  11-2 
which  describes  the  application 
procedure. 

niaPropoaal 

The  FAA  is  considering  an 
amendment  to  (  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  to  accommodate  dimbing  in 
the  Goose  NTO  (Lakeview.  Oregon) 
holding  pattern  by  turbojet  aircraft  This 
area  will  be  depicted  on  aeronautical 
charts  enabling  pik>ts  operating  in 
Visual  Flight  Rules  conditions  to 
circumnavigate  the  area  and  avoid 
conflicting  with  aircrafi  operating  on 
instrument  Fli^t  Rules  dearances. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  74004ID  dated  January  4. 
1900. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  tedinical 
regulations  for  tvhich  frequent  and 
routine  amendment  are  necessary  to 
keep  them  operationally  current  It 
therefore— (1)  Is  not  a  "major  rula" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Rcq^ulatory 
Polides  and  Procedures  (44  FR  11094: 
February  2&  1879):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 


evaluation  as  the  anticipated  impact  is 
so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traRic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Sub}«ots  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Tlia  Proposed  Amendment 


Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amepd  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIQNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  ARSPACE.  AND 
REPORTMQ  POINTS 

1.  The  authority  dtation  for  Part  71 
continues  to  read  as  follows: 

Authofitr.  40  U.8.C  1348(a).  1354(a).  1510: 
Executive  Order  10854: 49  U.S.C  108(g) 
(Itevised  Pub.  L  07-44a  )anuaiy  12. 1083):  14 
CFR  11.80. 

171.101    (Amandedl 

2.  Section  71.181  is  amended  as 
follows: 


On  the  eighth  line  after  "RBN".  Change  the 
period  to  a  semi-colon  and  add  the  following: 

"and  that  airspace  within  an  area  bounded 
by  a  line  lieginning  at  Latitude  42*22'00', 
longitude  120'41'00'.  to  Latitude  42*22*00*. 
longitude  120*12*00*.  to  latitude  41'48*00'. 
longitude  120*12*00*.  to  latitude  41*48*00*. 
longitude  120*41*00*.  to  l>eginning." 

Issued  in  Seattle.  Washington,  on  January 
laiOOO. 
Tmimfe  M.  k^mm^L  Ir 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  80-1801  Filed  1-24-80: 8:45  am) 

saxam  ooM  4SS1-1S-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMatration 

21  CFR  Part  163 

[DodMt  fto.  80P-0297/CP] 

Cacao  Producta;  Propoaai  To  Amand 
DiasianoanM  oi  raanuiy 

AOCNCV:  Food  and  Drug  Administration. 
action:  Proposed  rule. 


amend  the  U.S.  standards  of  identity  for 
certain  cacao  products.  The  proposed 
amendments  woidd  provide  for  the  use 
of  safe  and  suitable  nutritive 
carbohydrate  sweeteners,  neutralizing 
agents,  and  emulsifiers;  reduce  the 
current  minimiun  milkfat  content  and 
eliminate  the  current  "nonfat  milk 
solids-to-milkfat  ratios"  in  certain  cacao 
products.  The  agency  is  also  proiKwing 
to  update  the  language  and  format  of  the 
standards  and  to  provide  for  optional 
ingredient  labeling  reqturements.  The 
proposed  amendments  respond 
principally  to  a  dtizen  petition 
submitted  by  the  Chocolate 
Manufacturers  Assodation  of  the  United 
States  of  America  (CMA).  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers,  and.  to  the  extent 
practicable,  will  achieve  consistency 
with  the  Codex  standards. 
DATE:  Comments  by  March  27. 1900.  The 
agency  proposes  that  any  final  rule  that 
may  be  issued  based  upon  this  proposal 
bea>me  effective  00  days  after  date  of 
pubUcation  of  the  final  rule  in  die 
Fedeial  Register. 

ADOmoo.  Written  comments,  data,  or 
information  to  die  Dockets  Management 
Branch  (FHA-305).  Food  and  Drug 
Administration.  Rim.  4-62,  5600  lashers 
Lane.  Rockville.  MD  20857. 


(TIONCONTACn 

Arthur  R.  Johnson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HIT-414), 
Food  and  Dni^  Administration.  200  C  St 
SW.,  Washington.  DC  20204. 202-485- 
0112. 


:  The  Food  and  Dnig 
Administration  (FDA)  is  proposing  to 


L  Advance  Notices  of  Proposed 
Rulemaking 

In  the  Federal  Register  of  December  2. 
1985  (50  FR  49398  and  49405),  FDA 
published  two  advance  notices  of 
proposed  rulemaking  (ANPR's)  that 
offered  interested  persons  the 
opportimity  to  comment  on  the 
desirability  of,  and  need  for,  adopting 
the  Codex  Alimentarius  standard  for 
Chocolate  (Codex  standard  87-1981)  and 
the  Codex  Alimentarius  standard  for 
Cocoa  Powders  (Cocoas)  and  Dry 
Cocoa — Sugar  Mixtures  (Codex 
standard  105-1981).  The  comment  period 
for  the  notices  ended  January  30. 1988. 
At  the  request  of  CMA.  n)A  extended 
the  comment  period  90  days  to  April  30. 
1986.  and  subsequently,  for  an 
additional  30  days  to  May  3a  1906. 

n.  Comments 

Ten  letters,  containing  one  or  more 
comments,  were  received  from 
ingredient  distributors,  a  consultant  and 
CMA.  Six  letters  were  in  response  to  the 
chocolate  ANPR  and  foiu*  were  in 


response  to  the  cocoa  powders  ANPR. 
The  comments  generally  opposed  the 
adoption  of  the  Codex  standards,  but 
CMA  did  submit  a  dtizen  petition 
proposing  to  amend  theU.S.  standards 
for  cacao  products  (21  CFR  Part  163)  to 
incorporate  certain  aspects  of  the  Codex 
standards  for  chocolate  and  cocoa 
powders.  Several  conunents  suggested 
changes  similar  to  those  recommended 
in  the  CMA  petition,  while  others 
addressed  issues  outside  the  scope  of 
the  ANPR's. 

The  agency  has  reviewed  the  CMA 
petition  and  the  comments  received  in 
response  to  the  ANPR's  for  chocolate 
and  cocoa  powders  and  has  concluded 
that  it  would  be  in  the  best  interest  of 
consumers  to  propose  to  amend  the  US. 
standards  to  incorporate  some  of  the 
changes  suggested  by  CMA  and  by 
those  commenting  on  the  ANPR's.  The 
agency  believes  that  these  proposed 
changes  will  achieve,  to  the  extent 
practicable,  consistency  with  the  Codex 
standards  for  chocolate  and  cocoa 
powders. 

The  agency  is  also  taking  this 
opportimity  to  propose  a  number  of 
other  changes  audi  as  (1)  adding  a  new 
§  163.5  Methods  of  analysis  (21  CFR 
163.5)  which  will  eliminate  repetition  in 
the  cacao  standards,  (2)  deleting  the 
outdated  ingredient  listings.  (3)  updating 
the  Official  Methods  of  Analysis  of  the 
Association  of  Offidal  Analytical 
Chemists  (AOAC)  dtations.  and  (4) 
updating  the  format  and  language  of  the 
standards.  The  FDA-initiated  changes 
will  be  discussed  under  the  heading 
"Other  Changes." 

The  CMA-requested  changes,  the 
grounds  given  in  support  thereof,  the 
comments  received  to  the  two  ANPR's. 
and  the  agency's  responses  are 
discussed  below. 

in.  Chocolate  Manufacturers 
Assodation  Petition 

The  Chocolate  Manufacturers 
Association  of  the  United  States  of 
America,  7900  Westpark  Dr..  McLean. 
VA  22102.  requested  in  a  petition  dated 
July  8, 1986,  tiiat  FDA  amend  tiie 
standards  of  identity  for  cacao  nitwt  (21 
CFR  163.110),  chocolate  liquor  (21  CFR . 
163.111),  breakfast  cocoa  (21  CFR 
163.112).  sweet  chocolate  (21  CFR 
163.123).  milk  chocolate  (21  CFR 
163.130).  buttermilk  chocolate  (21  CFR 
163.135).  skim  milk  chocolate  (21  CFR 
163.140),  and  mixed  dairy  product 
chocolates  (21  CFR  163.145)  to 
accomplish  four  major  changes.  The 
changes  would..(l)  provide  fbr  the  use  of 
additional  nutritive  carbohydrate 
sweeteners  in  chocolate.  (2)  permit  the 
use  of  specified  neutralizing  agents  in 
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an? 


Iha  preparatioa  of  cacao  niba.  (3) 
the  miRiimni  milkfal  cowlaat  of 
chocolate  prodacti  and  Himinate 
cumnl  nonfat  irilk  toHda-lo-aiilkfat 
ratio  ia<|atiainenta.  and  (4)  yarmit  tiM 
uaa  of  safe  and  Mitabla  omiWfjring 
ingradiants  in  additkM  to  thoaa  now 
permitted. 

A.  Nutritin  Carbohydratt  Smftetenen 

CMA  raqtMStad  that  PDA  aoMnd  tW 
tlandaida  of  idantitjr  for  awoot 
chocolata  (|  163.123)  and  milk  cfaocoiata 
(i  163.130)  to  (1)  raplaca  tka  tana 
"optioaal  sacdMrina  iapadienta''  tvitk 
tha  tenga  '^atriUve  caitiolqpdralo 
swaetanen"  whararar  it  appaan.  (2) 
include  in  iha  lial  of  pamittad 
■weatenera  cane  or  boat  aafar.  partly 
refined  aagars  (aoft  eafara),  aahydroua 
dextrose,  daxtroaa  monoliyikata. 
modified  gluocaa  syrap.  dried  Modified 
glucoae  ayfup.  elwcoae  ayiap.  dried 
glucose  sytup.  mictoae.  fnicloae  ^rnip. 
dried  fructoae  lynip.  lactoae.  hydrolysed 
lactose  (acid  or  anzysM),  honey,  and 
maple  syrup,  and  (3)  permit  the  specified 
sweeteners  to  be  usad  alaoa  or  in 
combinations  of  two  or  nofo  and 
remove  the  quantitative  Moiitatians  on 
the  peraiitted  sweeteners  listed  in  the 
standards.  One  comment  oa  the  ANFK 
for  cocoa  powders  also  requested  that 
fructoee  be  included  in  the  permitted  Ust 
of  sweeteners. 

The  grounds  givsn  by  CMA  for  these 
requested  chaises  are  as  foUoars:  Tha 
current  U.S.  standards  for  sweet 
chocolate  and  milk  chocolate 
(I1 163.123  and  163.130)  permit  only 
sucrose  and  some  forms  of  dextrose  snd 
com  syrup  ss  optionsl  nutritive 
carbohydrate  sweeteners.  P^irthermore, 
these  current  U.S.  standards  placa 
quantitative  Hmitatlons  on  ths  ratios  of 
such  ingredients.  CMA  stated  that  it  is 
not  aware  of  any  reason  why  other 
nutritive  carbohydrate  sweeteners 
should  not  be  used  in  these  chocolate 
products,  nor  of  any  basis  for  restricting 
the  proportions  or  quantities  of  any 
particular  nutritive  carbohydrate 
sweetening  ingredients. 

CMA  further  stated  that  since  the 
cho€»late  standards  wars  initiaHy 
promalgsted  over  40  years  aga  vailoas 
foms  of  equally  satisfactory  new 
carbohydrste  sweetening  fn^enients 
have  become  coBimerciMly  available.  It 
pointed  out  that  advances  in  food 
technology  have  enabled  awnufacturers 
of  checoiale  to  utilise  theee  swseteners 
in  the  production  of  prodncts  heving  s 
wide  vsriety  of  lextares  and  taste 
properties.  CMA  argaed  that  allowance 
for  the  uae  of  such  new  Ingredients, 
many  of  which  are  permitted  in  other 
■landardized  foods,  would  provide  the 
consumer  with  s  wider  vsri«ty  of 


products  I^Nn  which  to  choose. 
Moreover,  the  sdditionai  cai  aofayui  ats 
sweeteners  would  faidade  all 
sweeteners  peimiWed  by  the  Codex 
Alirasntarius.  as  set  forth  in  the  Codex 
stsndsrd  for  chooolala.  CMA  also 
srgued  that  permitting  tha  use  of  the 
additional  nutritiva  carbohydrate 
sweeteners  in  the  manufactore  of 
chocolate  may  provide  an  advantage  to 
manufacturers  in  the  fbreseeeble  future, 
with  resulting  benefit  to  the  consumer. 
The  agency  apaes  in  principle  with 
the  CMA  propoaal  to  permit  the  use  of 
sdditionsl  nutritive  carbohydrate 
sweeteners  in  choooiste  prodocts. 
thereby  allowing  aianwfacturers  to  avail 
themselves  of  more  innovative 
technology.  However,  rather  than 
•pecifying  the  additional  nutritive 
carbohydrate  sweeteners  in  the 
standards  as  suggested  by  the  ooaunento 
and  CMA.  PDA  is  praposlag  to  aaend 
the  staadaids  for  sweet  chocolate  and 
milk  cbooolate  (f|  108.123  and  101130). 
snd.  by  cross  fsfeianca.  the  standards  of 
identity  for  buttsmdlk  cbooolate 
(i  163.135).  skim  milk  chocolate 
(1 163.140).  mixed  dairy  product 
chocoUtes  (1 103.141).  swast  cocoa  and 
vegetable  fat  (olhar  than  cacao  fat) 
coatiM  (1 103.180).  sweet  chocolate  and 
vegetaue  fat  (other  than  cacao  fat) 
coatii«  (1 163.153).  and  aiilk  chocolata 
and  vegetable  fat  (other  than  cacao  fat) 
coatii«  (1 103.156).  to  identify  the 
sweeteners  by  functional  youp 
designation.  La.,  as  safe  and  suitable 
"(n)utritive  carbohydrate  sweeteners" 
and  to  require  spedfic  ingredient  listing 
by  common  or  usual  name  on  product 
labels  in  accofdanoe  arith  the  applicabla 
sections  of  Psrt  101  (21  CFR  Part  101). 
The  agency  believes  that  permitting  the 
use  of  safe  and  suitable  inpedients  of  a 
particular  fnnctioaal  category  will 
minimise  any  futuie  need  to  amend  tlie 
standards  to  provide  for  additional 
specific  ingredients,  snd  that  the 
benefits  resulting  from  this  action  wfll 
be  passed  on  to  the  consumer. 

B.  NeutraJmng  Agents 

CMA  reqaested  that  FDA  amend  the 
stendards  of  identity  for  cacao  nibs 
(1 163.110).  choooUte  Hqaor  (1 103.111). 
breakfast  ooooa  (1 103.112).  sweet 
chocolete  (|  103.123).  and  aUlk 
chocolate  (1 103.130)  to  provide  for  the 
optional  use  of  phosphoric  add.  dtric 
add.  and  £-taMaiic  add  as  aaatralining 
agents  within  spsdflsd  liarite  of  ase. 

The  grounds  given  by  CMA  tor  this 
requested  amembnent  are  as  follows: 
U.S.  standarda  allow  only  the  use  of 
alkalies  as  pH  adfasting  agents.  Alkalies 
are  necessary  in  the  production  of 
certain  types  of  chocolate,  but  even  with 
the  most  csutious  processing 


procedures,  ft  is  difScuH  to  control 
exactly  the  amount  of  alkali  to  be 
added.  It  is  important  to  do  so  because 
the  desired  flavor  and  function  are 
achieved  oiriy  arhen  the  alkalittity  is 
within  a2  pH  units  of  the  optiaram  pH. 
CMA  sts  ted  that  the  use  of  the 
neutralizing  agents  requested  will 
ensure  consistent  pH  levels. 
functionality,  flavor,  and  consumer 
accepUbility  in  the  producto  produced. 
Moreover,  according  to  CMA.  the 
requested  neutralizing  agents  are 
identical  to  those  aow  permitted  in  the 
Codex  standard  for  cocoas.  In  addition. 
CMA  asserted  that  exacting  control  over 
the  raw  materials  (cocoa  beans,  nibs)  by 
permitting  the  use  of  neutralizing  agento 
to  mainUin  a  specific  pH.  functionality, 
and  flavor  will  result  in  a  cost 
advantage  to  tha  mannfactnier.  who  wiH 
be  able  to  ase  a  wider  variety  of  raw 
materials,  resulting  altimatebr  hi  sn 
economic  benefit  to  ths  oonsaner.       v 

The  agency  believes  CMA's  request 
has  merit.  The  three  adds  spedfied  as 
neutralizing  agents  by  CMA  are 
generally  recognized  as  safe  (GRAS) 
and  are  liated  among  the  GRAS 
substances  in  21  CFR  Parts  182  and  101 
(phosphoric  sdd  (i  182.1073),  dtric  add 
(1 182.1033).  and  L-tartaric  add 
(1 184.1000)).  They  are  also  listed  in 
current  Food  Chemicals  Codex 
specifications.  Accordingly.  FDA  is 
proposing  to  amend  the  standards  for 
cacao  niba  (1 103.110).  chocolate  liquor 
(1 103.111).  and  braakfeat  cocoa 
(i  103.112).  and.  by  croea  referenoe.  the 
standards  for  sweet  diooofete 
(1 163.123)  and  nrilk  chocolate 
(i  163.130).  to  provide  for  the  three  adds 
as  neutraliziog  agents. 

C  Mnumom  MiOfat  Content  and  MUk 
Solids  to  Milkfat  Ratio 

CMA  requested  diat  FDA  amend  the 
standards  of  identity  for  milk  chocolate 
(1 163.130).  buttermilk  chocolate 
(i  163.13S),  skim  mfflc  chocolate 
(1 163.140).  and  mixed  dairy  prodod 
chocolates  (|  163.145)  to  change 
references  to  the  milkfat  levd  from  3.66 
present  to  339  percent  and  to  eliminate 
the  required  nonfat  milk  solids-to- 
milkfat  ratios. 

CMA  stated  several  reasons  in 
support  of  the  requested  aaandaeRls. 
The  U.S.  standard  for  milk  chocolate 
mandates  that  "finished  milk  chocolate 
contain  not  leea  than  3.06  pescent  by 
weight  of  mHkfaL"  CMA  asserted  diat 
because  this  level  is  seven  percent 
hi^  than  dM  level  of  milkfet  found 
natiirally  in  whole  milk,  naaufactnrers 
of  milk  chocolate  must  add  butterfat  to 
their  formulattons  to  comply  with  the 
standard.  Consequently,  it  suggested 


that  if  the  Bulkiat  reqalMaeat  for  aiOk 
chocolate  is  retfansd  to  "not  Icssthaa 
3.39  percent."  milk  chocolate  could  be 
made  from  commercially  available 
whole  nilk  aritk  no  additianal  batlerfet 
required,  and  consistency  would  be 
achieved  between  the  standsod  for  milk 
chocolate  and  die  U.S.  standaid  for  milk 
(21  CFR  131.110). 

CMA  stated  that  the  amount  of 
milkfet  required  for  milk  chocolate 
represents  a  limitation  on  the 
manufacture  of  milk  chocolates  widi 
greater  than  12  percent  milk  solids  (12 
percent  being  the  niini»)mn  toiai  mi\}f 
solids  content  required  by  the  staadasd) 
because  more  butterfat  bum!  be  added 
when  the  solids  are  increased  above  12 
percent  to  maintain  the  current  ratia 
CMA  asserted  that  if  the  required  nonfat 
milk  solids-to-BlUist  ratios  were 
removed,  more  flexibility  in  the  types  of 
producte  manufactured  would  be 
available,  and  greater  choice  would  be 
given  to  the  consumer.  Moteever.  CMA 
stated  that  removal  of  the  ratto 
requirement  is  consistent  with  the 
Codex  standards. 

CMA  hvdier  stated  diet  aldumgh 
many  chocolate  prodacte  do  not  require 
a  hi^er  milk  solids  «^pqtgnt.  for  some 
products,  particularly  those  coated  with 
milk  chocolate,  a  sli^tly  more  firm 
chocolate  having  less  susceptibility  to 
heat  is  desirable.  For  other  products,  a 
hi^er  milk  solids  content  widioot  a 
proportional  increase  in  milkliat. 
enhances  palatability  and  mouth-feeL 
.  On  the  other  hand,  the  richer,  higher 
{     milkfat  chocolates,  produced  in 

accordance  %vith  the  U.S.  standards,  are 
also  highly  desirable.  Adoption  of  the 
requested  aorendmento  arill  penait 
manufacturen  to  meet  consumer  needs 
by  produdng  certain  products  widi  a 
high  milk  solids  content  At  the  saoM 
time,  those  manufacturen  desiring  to 
make  chocolates  in  conformance  with 
the  minimum  requiremento  of  the 
standards  could  do  so. 

The  agency  believes  that  the  CMA 
requeste  have  merit  and  are  consistent 
with  FDA  policy  and  efforte  to  provide, 
where  appropriate,  technological 
flexibili^.  Accordingly.  FDA  is 
proposing  to  lower  &  required 
minimum  level  for  miUifat  to  "not  less 
than  3.39  percent"  or  "less  than  3.39 
percent",  as  appropriate,  and  to  delete 
the  requiremente  for  the  "nonfat  milk 
solids^o4nilkfet  ratto"  in  the  standards 
for  BBiUc  chocolate  (|  163.130).  buttermilk 
chocolate  (|  163.135).  skim  milk 
chocolate  (|  163.140).  and  mixed  dairy 
product  chocolates  (|  163.145). 

D.  Emulsifying  Ingredients 

CMA  requested  that  FDA  amend  the 
standards  of  identity  finr  sweet 


chocolate  (|  103.123)  and  adk  chocehite 
(1 103.130)  to  provide  for  the  use  of  safe 
and  suitabte  emulsifying  ingredienta  In 
an  amoant  not  to  exceed  IJ)  percent  in 
the  finished  food.  Comments  on  the 
ANPR  for  chocolate  suggested  indodii^ 
the  additional  enmlsifiers  listed  in  the 
Codex  standard. 

The  grounds  ghren  by  CMA  for  this 
requested  amenihnent  are  as  follows: 
The  U.S.  standards  permit  onfy  specified 
emulsifien  as  optional  ingredienta  in 
sweet  chocolate  ud  milk  chocoUite. 
CMA  asserted  that  diese  requiremeuto 
are  unnecessarily  restrictive,  reflect  the 
outdated  use  of  "strict  recipes,"  and 
inhibit  innovation  and  the  introduction 
of  new  food  techntriogies  in  the 
chocolate  indostiy.  CMA  argued  that 
permitting  the  use  of  safe  and  suit^>te 
emulsifien  is  consistent  with  FDA's 
policy  of  providing  food  manufacturen 
with  more  flexibilify  regarding  their  use 
of  permitted  optional  ingredients. 
Examples  of  food  standards  where  FDA 
has  adopted  a  "safe  and  suitable"  policy 
for  optional  ingredienta  include 
standards  of  identify  for  fruit  butters, 
jellies,  preserves,  and  related  producte 
(21  CFR  Part  150):  cheeses  and  related 
cheese  producte  (21  CFR  Part  133); 
bakery  producte  (21  CFR  Part  13^  and 
frozen  desserto  (21  CFR  Part  135).  In 
addition,  the  Codex  standard  for 
chocolate  provides  for  the  use  of 
emulsifien  not  permitted  by  the  U.S. 
standards  (50  PR  «3g8).  CMA  aigued 
that  while  it  would  be  possible  to  simply 
conform  to  the  Codex  Ust  utilizing  the 
"safe  and  suitable"  approach  is 
preferable  because  it  would  allow  the 
chocolate  manufacturer  to  use  more 
innovative  technologies  as  they  become 
available  widioot  die  necessify  for 
formal  amendment  of  the  standards. 
The  agency  agrees  with  the  CMA 
pn^xMal  to  empkqr  die  safe  and  suitable 
approach  relathtg  to  emulsifying 
ingredienta  in  dracolate  producto, 
thereby  allowing  mmufecturere  to  avafl 
to  themselves  of  more  innovative 
technology.  However,  radier  than  list 
the  specific  emulsifying  ingredienta  in 
the  standards  as  suggested  by  the 
comments,  FDA  is  proposing  to  identify 
the  permitted  ingredienta  as  safe  and 
suitable  emulsifying  agento  in  die 
standards  of  identify  for  sweet 
chocolate  ({ 163.123)  and  milk  chocolate 
(1 163.130),  to  retain  die  maximum 
combined  use  level  of  not  more  than  \JQ 
percent  to  prevent  possible  abuse,  and 
to  require  listing  of  the  specific 
emulsifier  used  in  the  food  in 
accordance  with  the  requirementa  of 
applicabfe  sections  of  the  labeling 
regulations  in  Part  101. 

The  agency  notes  that  not  all  of  the 
emulsifien  listed  in  the  Codex  standard 


for  chocolate  are  permitted  for  use  to 
foods  in  this  country.  Spedficalfy. 
polyglycerol  polyridnoleate.  sorbitan 
tristearate,  and  ammonium  sahs  of 
phosphatidtc  adds  have  not  been  listed 
by  FDA  for  use  in  food  and  are  not 
GRAS  or  subject  to  a  prior  sanction. 
Therefore,  they  are  not  considered  safe 
and  suitable  for  use  in  chocolate 
producto. 


iV. 

FDA  is  proposing  to  make  several 
additional  changes  to  the  standards  of    . 
identify  for  cacao  producta  in  Part  163. 

1.  FDA  is  proposing  to  insert  new 
1 163.5  Methods  of  analysis  to  avoid 
repetitive  listing  of  the  methods  for 
determining  cacao  fet  or  cacao  shell 
content  and  is  deleting  the  reference 
dtations  to  the  individual  ■*anA»m||f 

2.  FDA  is  also  propoeing  to  update  die 
format  and  t^'^fagp  to  the  standards  of 
identify  for  cacao  nibs  (|  163.110). 
chocolate  liquor  (|  163.111).  breakfast 
cocoa  (103.112).  cocoa  (i  163.113).  low- 
fat  cocoa  (which  FDA  is  proposing  to 
correct  editoriaUy  to  read  "knvfet 
cocoa")  (i  163J14).  ooooa  tvidi  dioctyl 
sodium  suUbaocdnate  for  manufecturiiv 
(1 163.117).  sweet  chocolate  (|  163.123). 
milk  chocolate  (|  163.130).  buttermilk 
chocolate  ({ 163.135).  skim  milk 
chocolate  ({ 163.140).  mixed  dairy 
product  chocolates  (|  163.14^.  sweet 
cocoa  and  vegeteUe  fat  (odier  dian 
cacao  fat)  coating  (which  FDA  is 
proposing  to  rename  "chocolate  flavor 
coating")  (|  163.150).  sweet  chocolate 
and  vegetabfe  fet  (other  than  cacao  fat)^ 
coating  (adiidi  FDA  is  proposing  to 
rename  "sawet  chocolate  and  vegetabfe 
fat  coatiag")  ({  163.153).  and  milk 
chocdate  and  vegetabfe  fat  (other  than 
cacao  fet)  coating  (which  FDA  is 
proposing  to  rename  "mittc  chocofete 
and  vegetobfe  fet  coating")  (1 163.1S& 
Where  eppropriate.  the  agency  is 
providing  for  the  use  of  safe  and 
suitable  optional  ingredienta  by 
functional  category  and  requiring  label 
declaration  of  the  ingredienta  used  to 
accordance  with  Part  101.  FDA  believes 
that  adopting  this  approach  to  the  cacao 
producto  standards  will  benefit 
consomere  because  manufacturen  wiU 
be  able  to  prodnoe  a  wider  variety  of 
high  qualify  producto  and  will  be  able  to 
avail  themaelves  of  the  advantages  of 
modern  technological  innovation  as  wefl  . 
as  of  added  flexibility  to  produc:! 
formulation.  The  safefy  and  suitabilify 

of  the  ingredienta  chosen  from  a 
functional  category  are  governed  by  the 
definition  of  "safe  and  suitaUe"  m  21 
CFR  130.3(d)  to  conjunction  with 
appropriate  food  additive  and  GRAS 
regulations  to  Parte  17Z 162,  and  184  (21 
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can  Parts  17Z 182.  and  184).  including 
the  good  manufacturing  practica 
ragiHations  in  1 1 17Z5. 182.1.  and  184.1 
(21  CFR  172.S.  182.1.  and  184.1). 

3.  Tha  current  U.S.  standards  for 
chocolate  liquor  (i  183.111).  sweet 
chocolate  (|  163.123).  and  milk 
chocolate  (|163.130)  provide  for  the 
optional  use  of  dried  cereal  malt  extract, 
ground  coffee,  and  ground  nut  meats  as 
sessoning  ingredients.  No  provision  for 
these  ingredients  is  made  in  the  Codex 
standards.  FDA  believes  that  these 
In^edients  era  seldom  used  in  the 
preparation  of  chocolate  or  milk 
chocolate  and  would  mora  likely  be 
used  in  confectionery  products  not 
included  under  the  cacao  products 
standards.  Accordingly,  the  agency  is 
proposing  to  delete  specific  mention  of 
these  if^gredients  from  the  list  of 
optional  ingredients.  Their  presence, 
when  used  in  a  confectionery  product 
would  be  listed  in  the  ingredient 
statement  of  the  product  in  accordance 
with  the  applicable  sections  of  the 
labeling  regulations  in  Pari  101  of  this 
chapter. 

4.  The  current  U.8.  standards  provide 
for  the  use  of  honey,  molasses,  brown 
sugar,  and  maple  sugar  as  optional 
seasoning  ingredients.  FDA  proposes  to 
delete  specific  mention  of  these  bom  the 
present  list  of  optional  ingredients 
because  they  will  be  included  under  the 
proposed  amendment  as  safe  and 
suitable  nutritive  carbohydrate 
sweetners. 

5.  The  current  U.S.  standards  for 
chocolate  Uquor  (|  183.111(a))  and 
braakfast  cocoa  (1 163.112(a))  cite 
OfRdal  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists  (AOAC).  13th  Ed.  (1980). 
Section  13X01.  'Tat  in  Cacao  Products, 
Knorr  Tube  Method."  as  the  prescribed 
method  for  the  determination  of  fat 
content.  This  1925  method  is  outdated. 
Therafore.  FDA  is  proposing  to  dte  the 
newer,  currently  used  method  in  the 
AOAC  14th  Ed.  (1984).  Sections  13XB^ 
13.033.  "Pat  in  Cacao  Products,  Soxhlet 
Extraction  Method."  as  the  prescribed 
method  for  the  determination  of  fat 
content.  The  adoption  of  the  newer 
method  was  a  joint  effort  by  the  AOAC 
and  the  Office  of  Intematiooal  du  Cacao 
et  du  Chocolat  (OICC).  The  method  was 
collaboratively  studied  in  1970  and  is 
cited  in  Analytical  Methods  of  the 
OICC  8A/1972.  and  in  the  Codex 
standards. 

K  The  US.  standard  for  sweet  cocoa 
and  vegetable  fat  (other  than  cacao  fat) 
coatii^  (1 163.150)  does  not  provide  for 
the  optional  use  of  chocolate  liquor  as 
sn  ingredient  FDA  believes  it  is 
sometimes  desirable  to  formulate 
oonfsctiooaiy  coalings  to  contain  soma 


chocolate  Hqoor.  Therefore,  PDA  is 
proposing  to  amend  1 163.150  to  provide 
for  the  optional  use  (Mf  cocoa  alone  or  in 
combination  with  chocolate  Uquor. 

In  additioa  ''Sweet  cocoa  and 
vegetable  ttt  (odier  than  cacao  fet) 
coating"  is  not  generally  used  in  the 
industry.  FDA  believes  that  the  term 
"chocolate  flavored  coating"  is  mora 
appropriate  for  a  product  containing 
both  cocoa  and  chocolate  as 
characterising  flavora  and  is  proposing 
to  amend  the  standard  accordingly. 

7.  The  U.S.  standards  for  sweet  cocoa 
and  vegeUble  Eat  (other  than  cacao  fat) 
coating  (|  163.150).  sweet  chocolate  and 
vegetable  fat  (other  than  cacao  fat) 
coating  (1 163.153).  and  milk  chocolate 
and  vegetable  fat  (other  than  cacao  fal) 
coating  (|  163.155)  describe 
confectionery  coatings  prepared  with 
vegetable  fats  with  required  melting 
points  either  higher  or  lower  than  that 
for  cacao  fat.  FDA  is  awara  that 
advances  in  the  technology  for  food  fats 
have  resulted  in  various  ut  formulations 
and  processing  techniques  that  will 
allow  the  production  of  suitable 
coatings,  with  the  desired  physical 
properties,  within  the  parameten  of  the 
standards  without  specification  of 
melting  points  of  the  fat  and  oil 
componenU  used.  Thus.  FDA  believes 
that  the  melting  point  restrictions 
imposed  by  the  standards  ara  outdated 
and,  therefore,  proposes  to  remove  them. 

Based  on  past  correspondence  with 
the  ccmfectionery  industry  the  agency 
believes  that  manufacturen  recognize 
and  underatand  that  the  vegetable  fat 
referred  to  in  these  standards  is  not 
cacao  fat  Accordingly,  in  the  Interest  of 
providing  for  shorter  names,  FDA  is 
proposing  to  delete  the  phrase  "other 
than  cacao  fat"  in  the  names  of  the 
standards  for  these  vegetable  fat 
coatings.  The  agency  believes  that  label 
declarations  of  the  vegetable  fat  source 
or  the  common  or  usual  name  of  the  fat 
ingredients,  as  required  by  applicable 
sections  of  Part  101.  will  have  more 
meanings  to  the  consumer.  Accordingly. 
FDA  is  proposing  to  require  listing  the 
common  or  usual  name  of  each 
ingredient  in  accordance  with  Part  101 
of  this  chapter. 

V.  Eoooonk  bapacl 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354.  5  U.S.C 
601).  FDA  has  reviewed  this  proposed 
rule  to  determine  the  impact  on  small 
businesses.  The  proposed  rule  provides 
increased  flexibility  to  the  producer, 
relaxes  the  recipe-type  requirements, 
and  permits  the  use  of  certain  safe  and 
suitable  optional  ingredients.  FDA 
certifies  that  this  action  will  not  have 


significant  economic  impact  on  a 
suMtantial  number  of  small  entities. 

VL  Envfaomnantal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statemmit 
is  required. 

Vn.  Rsquast  for  Coaunants 

Interested  persons  may,  on  or  before 
March  27. 196a  submit  to  the  DockeU 
Management  Brandi  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
ara  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

list  of  Subiacts  in  21  CFR  Part  183 

Cacao  products.  Chocolate.  Food 
grades  and  standards. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
autlKWity  delegated  to  the  Commissioner 
of  Pood  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that 
Part  163  be  amended  as  follows: 

PART  16»-CACAO  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
Part  163  is  revised  to  read  as  foUows: 

Antfaortty:  Sees.  401. 701(e).  52  SUt.  1046.  70 
Stat.  919  as  amended  (21  U&C  341. 371(e)): 
21  CFR  5.10  and  SA. 

2.  Section  163.5  is  added  to  Subpart  B 
to  read  as  follows: 


fl83A   Methods di 

Shell  and  cacao  fat  content  in  cacao 
products  shall  be  determined  by  the 
following  methods  of  analysis 
prescribed  in  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a).  Copies  may  be 
obtained  from  the  Association  of 
Official  Analytical  Chemists.  1111  North 
19th  St.  Suite  2ia  Arlington.  VA  22209. 
or  may  be  examined  at  Oie  Office  of  the 
Federal  Register.  1100  L  St.  NW.. 
Washington.  DC  20406. 

(a)  Shell  content— 12th  Ed.  (1975). 
sections  13.010-13.014.  under  the 
heading  "Shell  in  Cacao  Nibs— Official 
Final  Action."  pages  206-2ia 


(b)  Fat  content— 14th  Ed.  (1964). 
sections  13.032-13.033,  under  the 
heading  "Fat  in  Cacao  Products— 
Soxhlet  Extraction  Method— Pmal 
Action."  pages  242-243. 

3.  Section  163.110  is  revised  to  read  as 
follows: 

1163.110   Cacao  nRM. 

(a)  Description.  (1)  Cacao  nibs  is  the 
food  prepared  by  removing  the  shell 
from  cleaned,  citred.  dried,  and  cracked 
cacao  beans.  The  cacao  shell  content  is 
not  more  than  1.75  percent  by  wei^t 
calculated  on  an  alkali-Eree  basis,  as 
determined  by  the  method  prescribed  in 
{ 163.S(a). 

(2)  The  cacao  nibs,  or  the  cacao  beans 
from  which  they  are  prepared,  may  be 
processed  by  heating  with  one  or  more 
of  the  optional  alkaU  ingredients 
specified  in  paragraph  ^)(1)  of  this 
section. 

(3)  The  cacao  nibs,  or  the  cacao  beaiu 
from  which  they  were  prepared,  as 
appropriate,  may  be  further  processed 
with  one  or  more  of  the  optional 
neutralizing  agents  specified  in 
paragraph  (b)(2)  of  this  section. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Alkali  ingredients.  Bicarbonate, 
carbonate,  or  hydroxide  of  ammonia, 
potassium,  or  sodium,  or  carbonate  or 
oxide  of  magnesium,  added  as  such  or  in 
aqueous  solution.  For  each  100  parts  by 
weight  of  cacao  nibs,  used  as  such  or 
before  shelling  from  the  cacao  beans, 
the  total  quantity  of  alkali  ingredient 
used  is  not  greater  in  neutralizing  value 
(calculated  from  the  respective 
combining  weights  of  the  alkali 
ingredients  used)  than  the  neutralizing 
value  of  3  parts  by  weight  of  anhydrous 
potassium  carbonate. 

(2)  Neutralizing  agents.  Phosphoric 
acid,  citric  acid,  and  I-tartaric  acid, 
added  as  such  or  in  aqueous  solution. 
For  each  100  parts  by  weight  of  cacao 
nibs,  used  as  such  or  before  shelling 
from  the  cacao  beans,  the  total  amount 
of  phosphoric  acid  used  is  not  greater 
than  0.5  part  by  weight  expressed  as 
PiOk.  The  total  amount  singly,  or  in 
combination,  of  citric  acid  and  ^-tartaric 
add  is  not  greater  than  1.0  part  by 
weight 

(c)  Nomenclature.  The  name  of  the 
food  is  "cacao  nibs."  "cocoa  nibs,"  or 
"cracked  cocoa." 

(1)  When  the  cacao  nibs,  or  the  cacao 
beans,  are  processed  with  alkali 
ingredients  spedfied  in  paragraph  (b)(1) 
of  this  section,  the  name  of  the  food 
shall  be  accompanied  by  the  statement 
"Processed  widi  alkali"  or  "Processed 

with ,"  die  blank  being  filled  in 

with  the  common  or  usual  name  of  ^ 


spedfic  alkali  ingredient  used  in  the 
food. 

(2)  When  tfie  cacao  nibs  or  the  cacao 
beans  are  processed  with  neutralizing 
agents  specified  in  paragraph  (b)(2)  of 
this  section,  the  name  of  the  food  shall 
be  accompanied  by  the  statement 
"Processed  with  neutralizing  agent"  or 

"Processed  with ,"  the  blank 

being  filled  in  with  the  common  or  usual 
name  of  the  spedfic  neutralizing  agent 
used  in  the  food. 

(3)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  shall  precede  or 
follow  the  name  without  intervening 
printed  or  graphic  matter. 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  optional 
ingredients  used  in  the  food  shall  be 
declared  on  the  label  as  required  by 
applicable  sections  of  Part  101  of  this 
chapter. 

4.  Section  163.111  is  revised  to  read  as 
follows: 

{163.111    CtMCoMai^Mer. 

(a)  Description.  (1)  Chocolateliquor  is 
the  solid  or  semiplastic  food  prepued 
by  finely  grinding  cacao  nibs.  The  fat 
content  of  the  food  may  be  adjusted  by 
adding  one  or  more  of  the  optional 
ingredients  ^>ecified  in  paragraph  (bMl) 
of  this  section  to  the  cacao  nibs. 
Chocolate  Uquor  contains  not  less  than 
50  percent  nor  more  than  58  percent  by 
weight  of  cacao  fat  as  determined  by  the 
method  prescribed  in  §  163.5(b).  When 
milkfat  is  added,  the  prescribed  method 
of  analysis  is  not  appUcable.    - 

(2)  Optional  alkali  in^edients 
specified  in  paragraph  (bK2)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  the  chocolate  Uquor 
under  die  conditions  and  limitations 
specified  in  { 163.110(bKl).  Any  alkaU 
ingredients  used  in  the  preparation  of 
the  cacao  beans,  cacao  nibs,  or  ground 
cacao  nibs  from  which  the  chocolate 
Uquor  is  prepared,  or  from  any  cocoa 
added  in  the  preparation  of  such 
chocolate  liquor,  shaU  be  considered  as 
optional  ingredients  in  the  finished 
chocolate  Uquor. 

(3)  Optional  neutralizing  agents 
specified  in  paragraph  (bH3)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  the  diocolate  Uquor 
under  the  conditions  and  limitations 
specified  in  S  163.110(b)(2).  Any 
neutralizing  agents  used  in  the 
preparation  of  the  cacao  beans,  cacao 
nibs,  or  ground  cacao  nibs  from  which 
the  chocolate  Uquor  is  prepared,  or  from 
any  cocoa  added  in  the  preparation  of 
such  diocolate  liquor,  shaU  be 


considered  as  optional  ingredients  in  Ihe 
finished  chocolate  liquor. 

(4)  Chocolate  liquor  may  be  spiced, 
seasoned,  or  fiavored  with  one  or  more 
of  the  ingredients  listed  in  paragraphs 
(b)(4).  (b)(5],  and  (b)(6)  of  this  sedion. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used. 

(1)  Cacao  fat  and  cocoas  (breakfast 
cocoa,  cocoa,  or  loivfat  cocoa)  or  any 
mixture  of  two  or  more  of  these. 

(2)  AlkaU  ingredients.  Bicarbonate, 
carbonate,  or  hydroxide  of  ammonia, 
potassium,  or  sodium  or  carbonate  or 
oxide  of  magnesium,  used  as  such  or  in 
aqueous  solution. 

(3)  Neutralizing  agents.  Phosphoric 
acid,  citric  acid,  and  L-tartaric  acid, 
used  as  such  or  in  aqueous  solution. 

(4)  Spices,  natural  and  artificial 
fiavorings.  and  other  seasonings  that  do 
not  impart  a  fiavor  that  imitates  the 
flavor  of  chocolate,  milk,  or  butter. 

(5)  Butter  or  milkfat 

(6)  Salt 

(c)  Nomenclature.  The  name  of  the 
food  is  "chocolate  Uquor."  "chocolate." 
"unsweetened  chocolate."  "bitter 
chocolate."  "baking  chocolate." 
"cooking  chocolate,"  "chocolate 
coating,"  or  "unsweetened  chocolate 
coating." 

(1)  When  any  optional  alkaU 
ingredient  specified  in  paragraph  (bK2) 
of  this  section  is  used,  induding  those 
used  in  the  preparation  of  the  cacao  nibs 
and  cocoas  bxm  which  the  diocolate 
UqucM-  was  prepared,  the  name  of  the 
food  shaU  be  accompanied  by  the 
statement  "Processed  with  alkaU"  or 

"Processed  with ,"  die  blank  being 

filed  in  with  the  common  or  usual  name 
of  the  specific  alkaU  ingredient  used  in 
the  food. 

(2)  When  any  optional  neutralizing 
agent  specified  in  paragraph  (b)(3)  of 
this  section  is  used,  including  those  used 
in  the  preparation  of  the  cacao  nibs  and 
cocoas  from  which  the  chocolate  liquor 
was  prepared,  the  name  of  the  food  shall 
be  accompanied  by  the  statement 
"Processed  with  neutralizing  agent"  or 

"Processed  with ."  the  blank  being 

filled  in  with  die  common  or  usual  name 
of  the  specific  neutralizing  agent  used  in 
the  food. 

(3)  When  one  or  more  other  spices, 
seasonings,  or  flavorings  spedfied  in 
paragraph  (b)(4)  of  this  section  is  used 
in  the  chocolate  liquor,  the  label  shaU 
bear  an  appropriate  statement  e.g, 

"Spice  added,"  "flavored  with ."  or 

"with added."  the  blank  being  fiUed 

in  with  the  common  name  of  the  spice, 
seasoning,  or  flavoring  used,  in 
accordance  with  §101.22  of  this  chapter. 
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(4)  When  two  or  more  of  the 
■talementt  wt  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate  but  not  misleading. 

(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
rnnditions  of  purchase,  the  statements 
prescribed  in  this  paragraph,  showring 
optional  ingredients  used,  shall  precede 
or  follow  the  name  without  intervening 
printed  or  graphic  matter. 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  optional 
ingredients  used  shall  be  declared  on 
the  label  as  required  by  applicable 
sections  of  Part  101  of  this  chapter. 

5.  Section  163.112  is  revised  to  read  as 
follows: 


%HXU1 

(a)  Description.  (1)  Breakfast  cocoa  is 
the  food  prepared  by  pulverizing  the 
material  remaining  after  part  of  the 
cacao  fat  has  been  removed  from  ground 
cacao  nibs.  Breakfast  cocoa  contains  not 
less  than  22  percent  by  weight  of  cacao 
fat  as  determined  by  the  method 
prescribed  in  |ie3.S(b). 

(2)  Optional  alkali  Ingredients 
specified  in  paragraph  (b)(1)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  breakfast  cocoa  under 
the  conditions  and  limitations  specified 
in  1 163.110(b)(1).  Any  alkali  ingredients 
used  in  the  preparation  of  the  cacao 
beans,  cacao  nibs,  or  ground  cacao  nibs 
from  which  the  breakfast  cocoa  is 
prepared  shall  be  considered  as  optional 
ingredients  in  the  finished  breakfast 
cocoa. 

(3)  Optional  neutralising  agents 
specified  in  paragraph  (b)(2)  of  this 
section  may  be  iised  as  such  in  the 
preparation  of  the  breakfast  cocoa 
under  the  conditions  and  limitations 
specified  in  |l63.110(b)(2).  Any 
neutralizing  agents  used  in  the 
preparation  of  the  cacao  beans,  cacao 
nibs,  or  ground  cacao  nibs  from  which 
the  breakfast  cocoa  is  prepared  shall  be 
considered  as  optional  ingredients  in  the 
finished  breakfast  cocoa. 

(4)  Breakfast  cocoa  may  be  spiced, 
seasoned,  or  flavored  with  one  or  more 
of  the  inpedients  listed  in  paragraphs 
(bNS)  and  (b)(4)  of  this  section. 

(b)  Optional  Ingredients.  The 
following  safe  and  suitable  Ingredients 
may  be  used. 

(1)  Alkali  ingredients.  Bicarbonate, 
carbonate,  or  hydroxide  of  ammonia, 
potassium,  or  sodium  or  carbonate  or 
oxide  of  magnesium,  used  as  such  or  in 
aqueous  solution. 

(2)  Neutralizing  agents.  Phosphoric 
acid,  citric  acid,  and  ^-tartaric  add. 
used  as  such  or  in  aqueous  solution. 


(3)  Spices,  natural  and  artificial 
flavorings,  and  other  seasonings  that  do 
not  impart  a  flavor  that  imitates  the 
flavor  of  chocolate,  milk,  or  butter. 

14)  Salt. 

(c)  Nomenclature.  The  name  of  the 
food  is  "breakfast  cocoa,"  or  "high  fat 
cocos**' 

(1)  When  any  optional  alkali 
ingredient  specified  in  paragraph  (b)(1) 
of  this  section  is  used,  including  those 
used  in  the  preparation  of  the  cacao  nibs 
from  which  the  breakfast  cocoa  was 
prepared,  the  name  of  the  food  shall  be 
accompanied  by  the  statement 
"Processed  with  alkali"  or  "Processed 

with ,"  the  blank  being  filled  in  with 

the  common  or  usual  name  of  the 
specific  alkali  ingredient  used  in  the 

food. 

(2)  When  any  optional  neutralizing 
agent  specified  in  paragraph  (b)(2)  of 
this  section  is  used,  including  those  used 
in  the  preparation  of  the  cacao  nibs  from 
which  die  breakfast  cocoa  was 
prepared,  the  name  of  the  food  shall  be 
accompanied  by  the  statement 
"Processed  with  neutralizing  agent"  or 

"Processed  with ,"  the  blank  being 

filled  in  with  the  common  usual  name  of 
the  specific  neutralizing  agent  used  in 
the  food. 

(3)  When  one  or  more  of  the  spices, 
seasonings,  or  flavorings  specified  in 
paragraph  (b)(3)  of  this  section  is  used 
in  the  breakfast  cocoa,  the  label  shall 
bear  an  appropriate  statement.  e.g.. 

"Spice  added."  "flavored  with ."  or 

"with added."  the  blank  being  filled 

in  with  the  common  name  of  the  spice, 
seasoning,  or  flavoring  used,  in 
accordance  with  1101.22  of  this  chapter. 

(4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate  but  not  misleading. 

(5)  Whenever  die  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 
or  follow  the  name  written  without 
Intervening  printed  or  graphic  matter. 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  optional 
ingredients  used  shall  be  declared  on 
the  lable  as  required  by  applicable 
sections  of  Part  101  of  this  chapter. 

6.  Section  163.113  is  revised  to  read  as 
follows: 


breakfast  cocoa  in  1 163.112.  except  that 
the  cacao  fat  content  is  less  than  22 
percent  but  not  less  than  10  percent  by 
weight,  as  determined  by  the  method  in 
1 163.5(b). 

(b)  Nomenclature.  The  name  of  the  ^ 
food  is  "cocoa"  or  "medium  fat  cocoa." 

7.  Section  163.114  is  revised  to  read  as 
follows: 


1163.114    L0wlal( 

(a)  Detcription.  Lowfact  cocoa  is  the 
food  diat  conforms  to  die  deHnition  and 
standard  of  identity,  and  is  subject  to 
the  requirements  for  label  declaration  of 
optional  ingredients,  for  breakfast  cocoa 
in  1 163.112.  except  Uiat  die  cacao  fat 
content  is  less  than  10  percent  by 
wei^t  as  determined  by  the  method  in 
1 163.5(b). 

(b)  Nomenclature.  The  name  of  the 
food  is  "lowfat  cocoa". 

6.  Section  163.117  is  revised  to  read  as 
foUows: 

|1C$.117    Cocoa  wWidtoctyl 


(a)  Description.  Cocoa  with  dioctyl 
sodium  sulfosucdnate  for  manufacting 
is  the  food  additive  complying  widi  the 
provisions  in  i  172.520  of  this  chapter.  It 
conforms  to  the  definition  and  standard 
of  identity,  and  is  subject  to  the 
requirements  for  label  statement  of 
optional  ingredients,  for  breakfast  cocoa 
in  1 163.112.  or  for  cocoa  in  1 163.113,  or 
for  lowfat  cocoa  in  1 163.114,  except  that 
the  food  additive  contains  dioctyl 
sodium  sulfosucdnate  (complying  with 
the  requirements  of  1 172.610  of  this 
chapter,  induding  the  limit  of  not  more 
than  0.4  percent  by  weight  of  the 
finished  food  additive). 

(b)  Nomenclature.  The  name  of  the 
food  additive  is  "cocoa  widi  dioctyl 
sodium  sulfosucdnate  for 
manufacturing"  to  which  is  added  any 
modifier  of  the  word  "cocoa"  required 
by  the  definition  and  standard  of 
identity  to  which  die  food  additive 
otherwise  conforms.  When  the  food 
additive  is  used  in  a  fabricated  f^Dod.  the 
words  "for  manufacturing"  may  be 
omitted  from  any  declaration  of 
ingredients  required  under  1 101.4  of  this 
chapter. 

9.  Section  163.123  is  revised  to  read  as 
follows: 


I  i6a.ii3 

(a)  Description.  Cocoa,  or  medium  fat 
cocoa,  is  the  food  that  conforms  to  the 
definition  and  standard  of  identity,  and 
is  subject  to  the  requirements  for  label 
declaration  of  optional  ingredients,  for 


f  163.123 

(a)  Description.  (1)  Sweet  chocolate  is 
the  solid  or  semiplastic  food  prepared 
by  intimately  mixing  and  grinding 
chocolate  liquor  with  one  or  more 
nutritive  carbohydrate  sweetners  and 
one  or  more  optional  ingredients 
specified  in  paragraph  (b)  of  this 
section. 


(2)  Sweet  chocolate  contains  not  less 
than  15  percent  by  weight  of  chocolate 
liquor  complying  with  the  requirements 
of  1 163.111  and.  if  used,  contains  less 
than  12  percent  by  weight  of  total  milk 
solids. 

(3)  Semisweet  chocolate  is  sweet 
chocolate  that  contains  not  less  dian  35 
percent  by  wei^t  of  chocolate  liquor 
complying  with  the  requirements  of 

1 163.111. 

(4)  Cacao  fat  content  is  determined  by 
the  method  prescribed  in  { 163.5(b). 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Cacao  fat 

(2)  Nutritive  carbohydrate  sweeteners. 

(3)  Spices,  natural  and  artificial 
flavorings,  and  other  seasonings  that  do 
not  impart  a  flavor  that  imitates  the 
flavor  of  chocolate,  milk,  or  butter. 

(4)  Dairy  ingredients. 

(i)  Cream,  milkfat.  butter. 

(ii)  Milk,  concentrated  milk, 
evaporated  milk,  sweetened  condensed 
milk. 

(iii)  Skim  milk,  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk. 

(iv)  Concentrated  buttermilk,  dried 
buttermilk. 

(5)  Emulsifying  agents,  used  singly  or 
in  combination,  the  total  amount  of 
which  does  not  exceed  1.0  percent  by 
weight. 

(c)  Nomenclature.  (1)  The  name  of  the 
food  is  "sweet  chocolate,"  "sweet 
chocolate  coating,"  "semisweet 
chocolate,"  "semisweet  chocolate 
coating."  "bittersweet  chocolate,"  or 
"bittersweet  chocolate  coating."  as 
appropriate. 

(2)  When  optional  alkalizing 
ingredients  are  used  in  the  preparation 
of  the  chocolate  liquor  or  the  cacao  nibs 
from  which  the  chocolate  liquor  was 
prepared,  the  label  shall  bear  the 
statement  "Processed  with  alkali"  or 

"Processed  with ."  the  blank  being 

filled  in  with  the  common  or  usual  name 
of  the  specific  alkali  ingredient  used  in 
the  food. 

(3)  When  optional  neutralizing  agents 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao  nibs  from 
which  the  chocolate  liquor  was 
prepared,  the  label  shall  bear  the 
statement  "Processed  with  neutralizing 

agents"  or  "Processed  with ."  the 

blank  being  filled  in  with  the  common  or 
usual  name  of  the  specific  neutralizing 
agent  used  in  the  food. 

(4)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 


or  follow  such  name  without  intervening 
printed  or  graphic  matter. 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  optional 
ingredients  used  shall  be  declared  on 
the  label  as  required  by  applicable 
sections  of  Part  101  of  this  chapter. 

10.  Section  163.130  is  revised  to  read 
asfollows: 


Sie3.130 

(a)  Description.  (1)  Milk  chocolate  is 
the  solid  or  semiplastic  food  prepared 
by  intimately  mixing  and  grinding 
chocolate  liquor  with  one  or  more  dairy 
ingredients  and  one  or  more  optional 
ingredients  specified  in  paragraph  (b)  of 
this  section. 

(2)  Milk  chocolate  contains  not  less 
than  10  percent  by  weight  of  chocolate 
liquor  complying  with  the  requirements 
of  i  163.111,  not  less  than  3.39  percent 
by  weight  of  milkfat  and  not  less  than 
12  percent  by  weight  of  total  milk  solids. 

(b)  Optional  ingredients.  The 
foUowing  safe  and  suitable  ingredients 
may  be  used. 

(1)  Cacao  fat 

(2)  Nutritive  carbohydrate  sweeteners. 

(3)  Spices,  natural  and  artificial 
flavorings,  and  other  seasonings  that  do 
not  impart  a  flavor  that  imitates  the 
flavor  of  chocolate,  milk,  or  butter. 

(4)  Dairy  ingredients. 

(i)  Cream,  milkfat.  butter. 

(ii)  Milk,  concentrated  milk, 
evaporated  milk,  sweetened  condensed 
milk. 

(iii)  Skim  milk,  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk. 

(5)  Emulsifying  agents,  used  singly  or 
in  combination,  the  total  amount  of 
which  does  not  exceed  1.0  percent  by 
weight. 

(c)  Nomenclature.  (1)  The  name  of  the 
food  is  "milk  chocolate"  or  "milk 
chocolate  coating." 

(2)  When  optional  alkali  ingredients 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao,  nibs  fitim 
which  the  milk  chocolate  was  prepared, 
the  label  shall  bear  the  statement 
"Processed  with  alkali"  or  "Processed 

with ,"  the  blank  being  filled  in  with 

the  common  or  usual  name  of  the 
spedfic  alkali  ingredient  used  in  the 
food. 

(3)  When  optional  neutralizing  agents 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao  nibs  from 
which  the  milk  chocolate  was  prepared, 
the  label  shall  bear  the  statement 
"Processed  with  neutralizing  agents"  or 

"Processed  with ,"  the  blank 

being  filled  in  with  the  common  or  usual 
name  of  the  specific  neutralizing  agent 
used  in  the  food. 


(4)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously 
as  to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 
or  follow  such  name  without  intervening 
printed  or  (;raphic  matter. 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  optional 
ingredients  used  shall  be  declared  on 
the  label  as  required  by  applicable 
sections  of  Part  101  of  this  chapter. 

11.  Section  163.135  is  revised  to  read 
as  follows: 

S  163.135    Buttemlk  clwcoUrte. 

(a)  Description.  Buttermilk  chocolate 
is  the  food  that  conforms  to  the  standard 
of  identity  for  milk  chocolate.  S  163.130, 
except  that: 

(1)  The  optional  dairy  ingredients  are 
limited  to  sweet  cream  buttermilk, 
concentrated  sweet  cream  buttermilk,  or 
any  combination  of  two  or  more  of 
these. 

(2)  The  finished  buttermilk  chocolate 
contains  less  than  3.39  percent  by 
weight  of  miU(fat  and  not  less  than  12 
percent  by  weight  of  sweet  cream 
buttermilk  solids. 

(b)  Nomenclature.  The  name  of  the 
food  is  "buttermilk  chocolate." 
"buttermilk  chocolate  coating."  "sweet 
cream  buttermilk  chocolate."  or  "sweet 
cream  buttermilk  chocolate  coating." 

(c)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  optional 
ingredients  used  shall  be  declared  on 
the  label  as  required  by  applicable 
sections  of  Part  101  of  this  chapter. 

12.  Section  163.140  is  revised  to  read 
as  follows: 

§163.140    Stdm  mM  ctMCOlate. 

(a)  Description.  Skim  milk  chocolate 
is  the  food  which  conforms  to  the 
standard  of  identity  for  milk  chocolate, 
S  163.130,  except  that: 

(1)  The  optional  dairy  ingredients  are 
limited  to  skim  milk,  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk, 
and  any  combination  of  two  or  more  of 
these. 

(2)  The  finished  skim  milk  chocolate 
contains  less  than  3.39  percent  by 
weight  of  milkfat  and  not  less  than  12 
percent  by  weight  of  skim  milk  solids. 

(b)  Nomenclature.  The  name  of  the 
food  is  "skim  milk  chocolate,"  "skim 
milk  chocolate  coating,"  "sweet  skim 
milk  chocolate,"  ro  sweet  skim  milk 
chocolate  coating." 

(c)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  optional 
ingredients  used  shall  be  declared  on 
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the  kibal.  M  raquirtd  ^r  •ppUcAbte 
MctkMU  of  Put  101  of  llki*  chaptar. 
IX  SMtioa  ltX145  is  NviMd  to  iMd 

■tibUowa: 

iiOiMi  iHitfiMiipiiiiiiiiri^mufciM. 

(•I  Dmcriptiom,  Mixad  dairy  product 
diocolata*  ara  tha  foods  that  oonfocm  to 
the  ■tandard  of  identity  for  nilk 
chocoiata,  1 163.130.  axcapl  that 

(1)  Tka  optional  daiiy  in|r«dianls  for 
each  of  the  bods  aia  mixtnras  of  two  or 
more  of  tha  toOowiag: 

(i)  Any  dairy  ingrediants  or    •  - 
combination  of  such  ingredients 
specified  in  1 163.13a 

(iilAnydehylariiiiHier 
coiaNnattnn  ef  such  tegradients 
■pedfiad  in  i  163.135. 

(iii)  Aay  dairy  iooedlanis  ar 
combination  of  such  ingredieala 
specified  in  |  ie3.14a 

(2)  The  fFnishsit  mixed  dairy  product 
chooelates  shall  contain  not  laaa  than  12 
percent  by  fveigbt  of  total  sdlk  solids  of 
the  specinc  dairy  ingredients  used  and 
may  contain  less  than  3.30  percent  by 
weight  of  milkfst  The  quantity  of  each 
compooent  used  in  any  suck  mixture  is 
such  that  no  component  contributes  kss 
than  one  third  of  the  weigM  of  the  total 
miU(  solids  contributed  by  that 
component  need  fen  largest  proportion. 

(b)  Nomenclature.  The  name  of  the 
food  is  'choootata"  or  "^chocolate 
coating.'*  preceded  by  the  (Assigfiatlon  of 
the  type  of  milk  ingredients  used  ee 
preecrioao  in  peragrapti  fa|  ot  IMe 
section  to  eroer  of  prsooenMuioe  by 
weight.  e.g..  ■niR  eno  slons  mnk 
chooototo". 

(c)  Laoet  tncHmtion.  The  common  or 
usual  naaie  of  each  of  the  optiona) 
ingredients  used  shall  be  declared  en 
the  label,  as  raqMired  bv  applicable 
sections  of  PSrt  101  of  this  diapter. 

M.  Section  169.180  Is  fSTised  to  reed 
BS  follows: 

'■■■ore 


{ViOpdonaiiaBnHitmH  (1) 
cocoa,  cocoa,  lowial  cocaa. 

(2)  Ckacolato  Uipiav. 

(3)  Sals  smI  suitable  vsgstabto 
derived  aila,  lata,  and  stearina  i 
than  cacao  fat  The  lata,  ed« 
may  be  hydraasBetod. 

|c)  Nommmdatiue.  iWaame  of  the 
food  is  "chocolste  flavor  coating"  sweet 
cocofi  and  vegetable  fat  coating,"  or 
"aweet  cocoa  and  isgstobls  ist  fetfier 


lefeadiafll 

lueedshanbei 
itaired  by  the  appttcaUe 
I  ef  Part  101  ef  IUb  chaotor. 
15.  Section  163.153  is  revised  tosMd 
asloUows: 


|i«im 


(si  DeaeripUom.  Sweet  chocolate  and 
vagetablB  and  tat  coating  conforms  to 
the  definitioB  end  standard  of  identity 
for  sweet  chocolate  in  i  163023,  except 
that  In  the  preparation  of  tha  product, 
one  or  a  combination  of  two  or  more 
optional  innedients  specified  in 
paragraph  ^)  of  this  section  is  used. 

(b)  Optional  ingredieats.  Safe  and 
soitabls  vegetsbie  derived  oils.  hts.  and 
steartos  other  than  cacao  fsL  The  fSits. 
oils,  snd  stearins  may  be  hydrogenated. 

(c)  Nomenclature.  The  name  of  the 
food  is  "swaet  chocolste  snd  vegetable 
fat  coating"  or  "sweet  chocolate  and 
vegetable  fat  (other  than  cacao  fist) 
coating" 

(d)  Labefmg.  Hie  common  or  osoal 
name  of  each  of  the  optional  ingredients 
used  shall  be  declared  on  the  label  ss 
retpuseB  by  eppHceble  ssctnne  of  Part 
101  of  this  ehepter. 

1&  Sectioa  169.155  is  revised  to  read 
as  follows: 


sws 


1 166.160  CUBfinHiiaaisi  isa*i». 

coatiMg  le  tbe  ised  ttiaS  cpaiDfie  to  die 

■■■m  Ol  lOeBBiy  mm 

f  ma23.  caoa^  dtol: 
t1)  hi  dto  pespaialtoa  of  dto  product 
cocoa  or  a  mixture  of  cocoe  and 
chocalato  l^aar  ie  aaad  to  such  quantity 
that  the  r 

cac 
free  I 

(2>  to  ito  piepai  aiiesu  eae  ar  a 
combiwatton  ef  tw  er  i 
ingmristi  ipiritif  topaiagiapfc(b)of 
thki  section  is  used. 

(3)  The  requirement  to  1 169.12S(sK^ 
limiUng  Ike  total  aylk  soMa  to  12 
peroant  by  weigkt  dsas  nat  apfly. 


(•) 
vegeuUe  ist  eaaMit  caafasBS  to  dto 
itondardafldsBtttyiar 
to  1 160.13a  cacapt  tfMl 
aftk«piiiaH.aM« 
of  tere  er  SMse  of  Ike 
to 
paragrapk  (k)  ef  lUa  aacttaB  to  aaad. 

suitoble  vegetoble  derived  oils.  fets.  an 

fst  end  atoariae  BMy  ke 

M  Nomencioturm.  Tka 
food  to  "itolk  chacolato  a 
fatcoetk«''er'lBdk 
vagetaUe  ist  (otkar  tkaa  cacao  tot) 
coatii«.'* 

(dllaMN^Tke 
naaseefeackeflka 
used  shaO  be  declared  oa 


Iby 
lOleftfda 


of  Part 


Dated  fSnoaiy  13,  MM. 


Acting  Director.  Center  for  Food  Safety  m 

AppJiedNutritioa. 

(HI  Doc  l»-ta«  PUod  t-as-«i(  6t4S  aai) 


Orugl 

21 CFR  Part  1316 


Administrstion  (DeA)i  ] 

ACTION:  Notice  of  proposed  ralemoking. 

OOHHaNfVt  The  ubA  proposed  to 
implement  s  provision  of  the  Chemicel 
DiversioB  end  "nefflcUng  Act  of  1668 
winca  exempto  oerrato  emptoirees  of  Qie 
DBA  freas  civil  prosecetion  m  tne  event 
that  they  make  an  oiantfam  Ixed 
disclosure  of  information  relsrred  to  in 
parapaph  (c)fI)of  seetiennOof  the 
Controlled  Substonces  Act  (21  U.S.C 
830). 

OAmWiiUea 

must  be 
1960. 


aadob^ectkins 
er  befete  hiarch  27. 


I  and  OB|ections 
should  be  subaiWed  to  qutotnplicate  to 
the  Adtointotrator.  E^eg  Brfmi:.enient 
Administration.  United  States 
Departmeat  of  fuetfce;  1406 1  Street. 
NW..  Wasnugloa.  DC  28697,  Alteiitionr 
DBA  Fedsrai  Re^sler  ReprescntetiTe. 

KM  WNTMBt  aiPOaMMIOM  COMTACT: 

G.  Tboasos  GitheLCSuef:  State  and 
Industry  Section.  Office  of  Diversion 
Control.  Drug  Enfivcemenl 
Admkiistratiaa.  1406 1  Street  NW, 
Washington.  DC  20537  (202-633-1214. 

Chemicai  Dtoaratoa  Md  Trafficfciag  Ad 
of  1066  fPab^  L.  100-660)  I 
although. 

by  a  JJHiaaaia  of  toJBfatina  ia 
viotottoa  of  sadfaa  910  ef  dw  ContooUcd 
Substances  Act  aay  briag  a  del)  ecttott 
^mm  toe  Mtotoka  tm  apptepiiato 
rettet  a  cMft  actian  aay  aot  be  braugkl 
against  investigativa  ar  law  sufcaussiHl 
peraonnel  ef  Ike  DBA  who  Bsaka  sock  a 
disdaaaM.  Ike  DBA  fads  it  aaceseary 
to  ctoii<p  ttto  piuilsiim  ef  Ike  Act  by 

"Invastimifva  asrseaaer  and ' 


The  Administrator  of  the  DEA  hereby 
certifles  that  this  proposed  rule  will 
have  no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601,  et  seq.].  This  rule  is  not  a 
major  rule  for  the  purposes  of  E.0. 12291 
of  February  17, 1981.  Pursuant  to 
sections  3(c)(3)  and  3(e)(2)(C)  of  E.O. 
12291,  this  proposed  rule  has  been 
submitted  for  review  to  the  Office  of 
Management  and  Budget 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612  and  it 
has  been  determined  that  the  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

list  of  Subfects  to  21  CFR  Part  1316 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration.  Drug  traffic  control. 
Research,  Seizures  and  forfeiture. 

For  reasons  set  out  above.  Title  21, 
Code  of  Federal  Regulations,  Part  1316  is 
proposed  to  be  amended  as  follows: 

PART  1316— ADMINISTRATIVE 
FUNCTIONS,  PRACTICES  AND 
PROCEDURES 

Part  1316  is  amended  by  adding  a  new 
Subpart  F  consisting  of  §S  1316.91  and 
1316.92  to  read  as  follows: 

Subpart  F— Exemption  From  CivN 
ProeecuOen  tor  InveetlgeOve  and  Law 
Enforcement  PersoiNwt  of  toe  Drug 
Enforcement  AdmMetration 

dec 

131&91    Definitions. 
1316.92    Exemption. 

Suttpart  F— Examption  From  CivN 
Proaacution  for  Invastigatfve  and  Law 
Enforcamant  Paraonnai  of  the  Drug 
Enforcamant  Adndniatratton 

Authority:  21  U.&C.  830.  S71(b) 

{131641    DeflnWona. 

As  used  in  this  part  the  following 
terms  shall  have  the  meaning  specified: 

(a)  The  term  "investigative  personnel" 
includes  DEA  management  Diversion 
Investigators,  attorneys,  analysts  and 
support  personnel  employed  by  the  Drug 
Enforcement  Administration  who  are 
involved  in  the  processing,  reviewing 
and  analyzing  of  declarations  and  other 
relevant  documents  or  data  relative  to 
regulated  transactions  or  are  involved  in 
conducting  investigations  inititated 
pursuant  to  the  receipt  of  such 
declarations,  documents  or  data. 

(b)  The  term  "law  enforcement 
personnel"  means  Special  Agents 
employed  by  the  Drug  Enforcement 
Administration. 


S1316J2    Exen^Oon. 

(a)  Any  person  who  is  aggrieved  by  a 
disclosure  of  information  in  violation  of 
subsection  (c)(1)  of  section  310  of  the 
Controlled  Substances  Act  (21  U.S.C. 
830)  may  bring  a  dvil  action  against  the 
violator  for  appropriate  relief. 

(b)  Notwithstanding  the  provision  of 
paragraph  (a)  of  this  section,  a  civil 
action  may  not  be  brought  under  such 
paragraph  against  investigative  or  law 
enforcement  personnel  of  the  Drug 
Enforcement  Administration. 

Date:  January  13. 1988. 

fohnCLami. 

Administrator.  Drug  Enforcement 
Administration. 

|FR  Doc.  8»-lS14  Filed  1-24-88: 8:45  am] 


DEPARTMEirr  OF  THE  INTERIOR 
Mincran  Manage  mant  Sarvlca 
30CFRPart206 

ABOWincai  for  futimttawUnmrw  tittimt^ 

v^^w^^ wv^ v^^^p^p  v^^v    ^v«w«a  ^^^^v  ^^wuaaea  w   ^^^^^PUi^Pv 

Tranaportation  and  Gaa  Prooaasing 

AOENCV:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  request  for  comments, 
extension  of  public  comment  period. 


:  Hie  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  on  its  Notice  of  Request  for 
Comments,  which  was  published  in  the 
Federal  Register  on  November  28, 1988 
(53  FR  47829).  concerning  whether 
extraordinary  cost  allowance  provisions 
should  be  developed  for  its  oil,  coal,  and 
geothermal  product  value  regulations.  In 
response  to  requests  for  additional  time, 
the  MMS  will  extend  the  comment 
period  from  January  27, 1989,  to  March 
15, 1989. 

DATES:  (Comments  must  be  received  by 
4.-00  p.m.  m.s.t.  March  15, 1989. 

AOORESS:  Written  comments  should  be 
sent  to:  Minerals  Management  Service, 
Building  85.  Denver  Federal  Center.  P.O. 
Box  25165,  Mail  Stop  662,  Denver, 
Colorado  80225,  Attention:  Dennis  C 
Whitcomb. 

FOR  FUflTHEl*  IMTOnHATION  CONTACT: 

Dennis  C.  Whitcomb,  Chief,  Rules  and 
Procedures  Branch,  telephone  (303)  231- 
3432,  (FTS)  326-3432. 

Dated:  Januarj' 18, 1989. 
Jeny  D.  Hill. 

Associate  Director  for  Royalty  Management. 
|PR  Doc.  89-1566  Filed  1-24-89;  8:45  am] 
BILLING  CODE  4310-UR-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

in«.-3506-51 

Approval  and  Promulgation  Of 
Imptamantation  Plana;  Mtooto 

AQENCV:  U.S.  Environmental  Protection 

Agency  (U^PA). 

ACTION:  Proposed  rulemaking. 


:  USEPA  is  proposing 
disapproval  of  a  revision  to  the  Illinois 
State  Implementation  Han  (SIP)  for 
ozone.  The  revision  pertains  to  the 
disapproval  of  an  Alternative  Control 
Strategy  (ACS  or  bubble)  for  Kmeger 
Ringier.  Incorporated  (Knieger  Ringier). 
USEPA's  action  is  based  upon  a  SIP 
revision  request  which  was  submitted 
by  the  State  to  satisfy  the  requirements 
of  Part  D  of  the  Clean  Air  Act  (Act). 
DATE:  Comments  on  this  revision  and  on 
the  proposed  U^PA  action  must  be 
received  by  February  24. 1909. 

AOIMESSES:  Copies  of  the  SIP  revision 

are  available  at  the  following  addresses 

for  review:  (It  is  recommended  that  you 

telephone  Randolph  O.  Cano,  at  (312) 

886-6036,  before  visiting  the  Region  V 

oflice.) 

U.S.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Brandi. 

230  South  Dearborn  Street  Chicaga 

Illinois  60604. 
Illinois  Environmental  Protection 

Agency.  Division  of  Air  Pollution 

Control  2200  Churchill  Road. 

Springfield.  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  Gary  Gulezian. 
Chief,  Regulatory  Analysis  Section.  Air 
and  Radiation  Branch  (5AR-26).  U.S. 
Enxnronmental  Protection  Agency. 
Region  V.  230  South  Dearborn  Street 
Chicago,  Illinois  OOetM. 
FOR  FURTNBI  INfDWMATION  CONTACT: 
Randolph  O.  Cano,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
(312)  888-6036. 
SUPPLEMENTARY  MFOfHtATION:  Under 

section  107  of  the  Act,  USEPA  has 
designated  certain  areas  in  each  State 
as  not  attaining  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone.  See  43  FR  8962  (March  3. 1978) 
and  43  FR  45993  (October  5. 1978).  For 
these  areas.  Part  D  of  the  Act  requires 
that  each  State  revise  its  SIP  to  provide 
for  attaining  the  primary  NAAQS  by 
December  31. 1982  (in  certain  cases,  by 
December  31, 1987.  for  ozone  and/or 
CO).  These  SIP  revisions  must  also 
provide  for  attaining  the  secondary 
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NAAQS  at  ■con  at  piacHcablt.  The 
requirements  for  an  approval  SIP  ai« 
described  in  a  "General  PrMiabia"  far 
Part  D  rulemakings  published  at  44  FR 
20372  (April  4. 1979).  44  FR  388t9  Raly  2. 
1979).  44  FR  50371  (Auguat  21.  i97ft).4« 
FR  53701  (Saptaabar  17. 187H  aad  44 
FR  87182  (November  23, 1979). 

Oa  DacaBber  8.  MM.  the  Slata  of 
Illinois  submitted  to  USEPA.  aa  a 
proposed  revlaka  lo  the  UliMiia 
SIP.  an  ACS  far  Kraeger  Ringiar.  TMt 
ACS  is  in  tW  fans  of  a  Slala  Opafatinf 
Permit  wUck  «Ma  iaaMd  May  2. 1«i^ 
and  expire*  either  on  |aac  SOi  19MI  or  aa 
the  data  dMl  rainatattattoa  of 
Rotogravwe  Preaa  21  ia  coaasMaoed  ia 
Ulinoia.  whichever  dale  is  earkar. 

nia  ACa  if  approead  by  USEPA. 
would  allow  Kia^pr  RIagiar  to  axoaad 
State  imliilnn  IMtafarila  iwaiili 

baUndi«  the  iaoaaaa  abova  aHowabIa 
eaiiaaiaaa  with  the  eaiiaaioa  ladactkia 
from  the  ahaldowa  of  Ha  Rotaaavara 
Press  21.  This  haa  haa  baaa  laiocalad  to 
Augusta.  Georgia. 


Kraafsr  Ringiar.  bicorparated. 
operate*  a  plant  in  Chicago.  BUoois, 
which  prints  paperback  books.  One  part 
of  the  printing  process  is  the  application 
of  varnish  to  the  book  covers.  Knieger 
Ringiar  carrently  operates  Varnish 
Coath^  Machhw  888,  which  is  aabfect  to 
Rule205(n)(l)(C]  '  for  paper  coating. 
This  rule  Hmits  the  Vofatile  Organic 
Compoomd  (VOC)  content  of  coatiaga 
used  on  this  Rne  to  not  more  thae  2.9 
pounds  of  VOC  per  gaRon  of  coating, 
excludiag  walar.  The  average  adaal 
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■tr  I  lyhawi  111  M  Blfois  ^  liiilililrmift  Cod> 
(35  lAQ.  nit  ACS  to  wrinM  m  •  i»wtowe«  to  Ik* 
lAC  nfftiWwn  Tin*  muhiin  fcfiMt  !•  Mt  pwt 
of  the  MMte  SVTtaMiM.  th*  ACS  l«  I 
Iwattonl— itii  — i>w|aw< 
itM  ratMUUMW.  la  Ika  S». 
•yatra  M  tka  SIP 


VOC  eanlant  of  coatlagB  I 

line  ia  M  poanda  of  VOC  par  galfan  of 

coalii«.  aad  the  aiairiBiam  actaal  VOC 

content  ia  4.2  puMds  of  VOC  i 

of  coating. 

In  order  to  offset  the  ei 
from  the  vamiah  coaler.  Kruafer  Ringiar 
requested  a  bubble  betweea  the  vamiah 
coaler  and  a  printing  preaa  tint  has 
bean  reaayved  froas  the  Chkafo  plant. 

The  Ilhaois  EavironnMntal  Protection 
Agency  (lEPA)  issued  a  peraOt  for  this 
source,  sabtect  to  the  falUwaiag 
conditions: 

1.  Kraeger  Riagier  shaQ  coeiply  with 
the  fbUowiag  liraiU  in  lieu  of  Rule 

a.  Volatile  organic  Baterini  emiasioos 
from  Vamiah  Machine  885  shaD  act 


exceed  a  total  of  121  tons/jreer. 
Coatphanca  with  thia  kmtt  ahaU  ha 
deteraiined  faoai  a  raaoiag  total  of  52 

week*  of  oniesioaa  data. 

b.  Coathigi  aa  apptked  at  Varaiah 
Machine  888  shaiaol  have  vatatHa 
organic  material  siaiaeinne  ia  exeeaa  of 
4.2  poMMla  per  gaBoa  of  total  csating 
(13.1  paaada  par  gaUoa  ef  coating 

Bolide),  rpaiy" arith  thia  Uaut  shall 

be  deteraiiaed  oa  a  weekly  baiia. 

c  Voletile  organic  BMterial  aaiiasions 
from  Varnish  Machhw  885  ihaU  not 
exceed  a  total  of  970  Iba/day. 
Compliance  with  this  limit  shall  be 
determined  by  allocating  weekty 
volatile  organic  material  emissions  in 
proportion  to  daily  operation. 

2.  Knieger  RJngier  shell  maintaht  the 
following  records  for  Varaieh  Mechhw 
865  to  enable  compliance  with  the  limits 
in  Condition  2  to  be  determined. 

a.  DaUy  leooeds  ef  the  opatatiag 
hours. 

b.  Weekhrra«etdaaf( 
(including  thinning  solvent) 
consumption:  and 

c.  Periodic  records  of  the  composition 

coatiaga  aa  reoeiaed. 

On  December  8. 1986,  Illinois 
reqoested  USEPA  to  revfee  its  SIP 
similariy. 

USEPA  Bvahiathia  of  the  Propooad 


have  aero  eaiisafens  end,  therefore,  have 
no  credit  avatlaMe.  h  addition,  bubble* 
in  l(ie*e  eree*  mo*t  prodoee  progress 
toward  attaiument,  which  atean*  in  the 
case  of  babble*  setanitted  to  USEPA 
after  December  4. 1886.  e  redectimt  of  at 
least  20  percent  in  the  remeining 
emissions. 

Krueger  Ringier's  bubble  is  based  on 
credit  from  the  shutdown  of  a  printing 
press  which  was  removed  from  the 
Chicago  plant  in  1984.  Knieger  Ringier 
submitted  its  bubble  appKcation  to 
Illinois  Environmental  Protection 
Agency  (lEPA)  on  December  la  1985. 
Ulinoia.  ht  sabmittii^  the  ACS  revision, 
calculated  the  emissions  from  the 
source,  as  if  the  emission  reduction  from 
the  shutdown  of  Rotogravure  Press  21 
were  cecditable.  Howevar,  hecanac  the 
shutdown  of  the  printing  press  occurred 
prior  to  the  applicatioa  far  trade,  no 
credit  ia  avaUabk  from  this  source,  and 
the  ACS  is  not  approvable. 

The  actual  and  allowable  emissions 
by  which  lEPA  determined  the  bubble  to 
be  approvable  are  summarized  below. 

(1«Na/VCAR) 


^^ynBTiB  wC  I - ^ 

bubhiaa  am  coataiiMd  hi  USEPA'* 
December  4. 1966.  Biaieaiona  Tradiag 
Policy  StataBMnt  (ETP^  (51  FR  43614). 
Thia  policy  aUlaa  that  oaly  ladactiaaa 
wfatek  are  aarphM.  aaforcaable. 
permanent  and  qaaatifiable  can  be  aaed 
la  aa  aadaaioa  trade. 

To  detanaine  the  qaeatity  of 
raductioaa  that  are  wupliM.  the  State 
maat  first  aatahkah  aa  appropriate 
emission*  baseliae  The  baseline  for  aay 
source  ia  the  product  of  thsae  factors- 
emission  rate,  capacity  utilization,  aad 
hours  of  operation.  For  a  source  located 
in  a  nonattainraent  area  lacking  an 
approved  demonstration  of  attainment, 
the  basehne  is  the  lowest  of  aetoel,  SIP- 
allowaMe.  or  RACT-allowable 
emission*.  The  beeehne  is  cakolated 
using  the  actoal  eawseioB  rate.  SIP  Hrait 
or  RACT  Kmit.  whichever  i*  lowest  as 
of  the  date  of  application  to  trade,  end 
the  lawar  af  actaal  aad  aMowahfa 
capacity  atikrahoa  aad  hean  of 
oparetioa.  Actual  valuaa  for  theee 
factors  are  generally  beeed  on  the  2 
years  of  operation  preceding  the 
source's  application  to  trade,  unless 
another  2-year  period  is  shown  to  be 
more  representative  of  actual 
operations.  Sources  which  were  shot 
down  prior  to  the  appHcatien  to  trade 
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The  "before  bubble"  actual  and 
allowable  emissions  aad  the  "after 
bubble"  allowable  enasaiooa  are  ba*ed 
on  1980  and  1961  solids  usage.  The 
"after  bubble"  actual  emissions  are 
based  on  expected  production  and  do 
not  represent  a  regulatory  limit. 

Weekly  Averagfaig 

Guidance  for  evaluation  of  requests 
for  long-term  (greater  than  24-hoar) 
averaging  is  gives  ia  a  ]aaaary  20. 1984, 
mcBCvaadaBi  titled  "Averaging  Time  for 
Coaipkaaoe  with  VOC  Emisaion  Limits," 
and  a  |aaaary  2a  1987.  mcmorandnaa 
titled  TlBhiminntinr  of  Economic 
Feasibility."  Theae  state  that  long-term 
aven^iag  can  be  penaitted  if  it  is  not 
possihle  to  keep  accarate  daily  records, 
or  compkance  on  a  daily  basis  ia  not 
feaaible.  The  )anoary  20. 1964. 
■wawramhua  contains  the  following 
-  additional  oiteria  for  approval  of  a 
longer  averaging  time: 

1.  Averaging  timea  must  be  as  short  aa 
practicable  Md  in  no  case  longer  than 
30  day*. 

2.  A  demonstration  must  be  made  thet 
the  use  of  long-term  averaging  will  not 


leopardize  either  attainment  of  ^e 
ozone  standard  or  the  reasonable 
further  pragreaa  plan  for  the  aaea. 

3.  Sources  in  areas  lacking  appioved 
SIPs  cannot  be  considered  for  longer 
term  averages,  until  the  SIP  has  been 
revised. 

Kni^r  Ringier  believes  that  areeldy 
averagtiQ  is  jiutiTied  becauae  it  is 
extremely  difficalt  to  keep  accurate 
daily  records.  However,  Knieger  Ringier 
has  not  adequately  explained  «vhy  It 
would  be  infeasible'tokaqi  daily 
records,  in  addition,  weekly  avecagfag 
cannot  be  allowed  in  the  Chicago  area, 
while  it  lacks  ao  approved  oxaae  SIP.  It 
should  be  noted  thsrt  on  kfay  28. 198a 
USEPA  notified  the  Governor  of  Illinois 
that  the  Ozone  SIP  for  this  area  «s 
substantially  inadequate  to  assure 
attainment  of  the  NAAQS.  Further,  on 
October  17. 1988  (53  FR  40415).  USEPA 
disapproved  the  Ozone  SIP  for  (he 
Chicago  area. 

Consistency  With  USEPA  Palky 


The  babble  dee*  not  nwet  Ae 
requirement*  of  USEPA'*  Deceibei  8. 
1988,  ETPS  because  it  grants  cre^  for 
pre-application  ■hutdman  in  a 
nonattaimnest  awe  laddng  an  approved 
attasmaeat  demoaatratiMi.  fai  addition,  it 
does  not  satisfy  USEPA's  poliiy  on  long- 
term  averagiiQ.  The  bubble  provides  no 
permanent  enforceable  emission  limit 
because  a  Stale  operating  permit  whidi 
has  a  limited  life  is  the  bai^  for  the 
bubble.  If  USEPA  were  to  approve  this 
bubble,  the  SD>  revision  would  expire 
upon  expiration  of  this  operating  permit 
at  which  time  the  federally  enforceable 
emission  limit  for  the  soorce  woidd  be 
the  underlying  SIP  requirements.  (See 
Bethlehem  Steel  Corporation  v. 
Gorsuch.  742  F.2d  ia28t7th  Cir.  198i).) 

This  notice  identifies  ma|or 
deficiencies  which  cause  .diemwisiim  to 
be  unapprovable.  However,  if  the  State 
corrects  these  maierdefioieBciea.  it 
should  also  ensure  conformance  with 
USEPA  requireaients  specified  in  IIm 
following:  (1)  Appendix  D -of  the 
proposed  Post-1987  ozone  poUcy,  titled 
"Discrepancies  and  Inconsistencies 
Found  in  Current  SXF*",  (2)  a  May  2S, 
1988,  clarification  to  Appendix  D  titled 
"Issues  Relating  ia  VOC  Ragulation 
Cutpointa,  Deficiencies,  and 
Deviations",  and  (a)  the  "SIP 
Approvability  Checldist-Enforceability". 
which  is  attached  to  a  September 23. 
1987.  policy  memorandum  titled 
"Review  of  State  faipleraentation  Plans 
and  Revisioiw  for  EnforceabiHty  and 
Legal  Sufficiency,"  before  resubmitting 
the  revision  for  approval  by  USEPA. 
These  documents  contain  U^PA's 


Tequirenwnts  {largely  dealing  with  SIP 
approvability  and  enforceabUity)  which 
must  he  met  fare  site^apectfic  SIP 
revision  to  be  approved. 

iPiit|BiMilBWiiii«lctiig  KtJHmm 

For  the  above  cited  reasons.  USEPA 
proposes  to  disapprove  the 
incorporation  of  an  ACS  for  Kraeger 
Ringier  into  the  Dlinais  SIP.  PuUic 
comment  is  solicited  on  the  propeaed 
SIP  revision  and  on  US^A^  proposed 
rulemaking  action.  Pubic  raiments 
received  by  the  date  indicated  above 
will  be  considered  in  the  development  of 
U^PA's  final  rulemaking  action. 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  et  seq..  USEPA  must  assess 'flie 
impact  of  any  final  rule  on  sbmU 
entilies.  If  this  ACS  is  finally 
disapproved,  it  will  not  have  a 
significant  ecoamnic  kapsct  im  a  iarge 
number  of  small  entities.  Only  a  aiq^ 
entity,  Krueger  Ringier.  is  involved. 

Under  Executive  Older  122S1.  iku* 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  .(Ohffi)  for-oevi^v. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Hydrocaii)ons. 
Incorporation  by  Reference, 
Intergovernmental  relations.  Ozone. 

NolK  IncorporBtion  by  i^erenoe  of  Ike 
State  Implementation  Plan  for  tiie  State  of 
Illinois  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1S82. 

Audwrity:  42  U.S.C.  7401-764^ 

Dated:  Januaiy  12, 1980. 
VaMaaV.Adankus. 
Hegiooal  Adminiabvtor. 
IFR  Doc  aS-lSOOf  Oed  l-S^-SS:  8:45  ao^ 
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[Dodiat  Ho.  PEHA-€SS6] 

Proposed  Fteod  Davalian 
Datauiikuitions;  Pemisytvanlsj 
CorrecthMi 

AQENCV:  Federal  Emergmcy 

Management  Agency. 

ACTION:  Proposed  rule;  correction. 

SUMNiARV:  This  document  corrects  a 
Notice 'elf  Proposed  Determiaations  of 
base  (M6-year)  flood  elevations 
previously  pabli*faed  at  SS  FR  40105  on 
October  13, 1986.  This  correction  notioe 
provides  a  mere  accurate  representation 
of  the  Flood  insurance  Study  and  Flood 


Insurance  Rate  Map  for  the  Toaraafaip  af 
Jackson.  Butler  County.  Pennsylvania. 


John  L  Matticks.  Chief.  Risk  Studies 
Division.  Federal  Insuanre 
Administration.  Federal  Emergency 
Management  Agency,  Wariiiagtoa.  DC 
20472.  (202)  646-2767. 

Federal  Eroetgem^  Jdanagement 
Agency  gives  notioe  of  the  coreectioo  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  far 
selected  locations  in  the  Township  of 
Jackson.  Butler  County,  Pennsylvania, 
previously  published  at  53  FR  40105  on 
October  33, 1988,  in  acoordanoe  with 
aection  110  of  the  Flood  Disaster 
Protection  Aot  of  li^  (ftib.  L.  98-224). 
87  Stat  986.  which  added  aectian  1363  to 
iie  National  Flood  Insarance  Act  of 
1968  (Title  XIH  of  the  Housing  and 
Urban  Development  Act  of  1968  (PA.L. 
•0-488)).  42  U.S.C  4001-4128,  and  44 
CFR  Part  47. 


Last  of  Suhfoct*  fa  44  CFR  Put  67 

Flood  insurance,  Floodplains. 

PART«7-(MIBI0Eiq 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  40m  et  seq.. 
Jleorganization  Plan  Na  3  of  18^  RO.  12127. 

On  page  40105.  in  die  October  13. 1968 
issue  of  Federal  ffiigirtei.  the  entries 
■under  Jaduoa  (Township).  BuHer 
County,  are  corrected  to  read  as  foUoarc 


"SS' 


Sotf06  Of  SocKtng  wid  locflton 


Breakneck  Cmek 
At  conNuence  «•■« 
0.1 


lin*on.  CtNinnan  oi  tie  Ta«i«l«p  ol  Jackson 
Bowd  of  Sxianaofs.  BuMr  CoHMy.  RO  #2. 
1 16063. 


9*GMOt 


issued:  jMMiary  1&  1989. 
Harold  T.  Dutyaa. 

Administrator.  Federal  Insurance 
Administration. 

(FR  Doc.  Sa-lSaO  Filed  1-24-88:  8:45  am| 
isris 
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yirpnia;  coffacoon 

r  Federal  Emergency 
Manasement  Agency. 

;  Proposed  rule;  correction. 


:  This  document  coirecto  a 

^4oHc•  of  Propoeed  Modifled 
Determination*  of  bate  (100-year)  flood 
elevations  previously  published  at  53  FR 
40111  on  October  13. 196S.  This 
correction  notice  provides  a  more 
accurate  representation  of  the  revised 
Flood  Insurance  Rate  Map  for  the  Town 
of  Appalachia.  Wise  County.  Virginia. 
POM  MlinNai  MraNMATMM  CONTACT 

John  L  Matticks.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-2754. 
•UPPUMMTMIV  WPOWMATIOW  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Modified 
Determination  of  base  (100-year)  flood 
elevations  for  selected  locations  in  the 
Town  of  Appalachia.  Wise  County. 
Virginia,  previously  published  at  53  FR 
40111  on  October  13, 1988.  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  99-234). 
87  Stat.  9ea  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90^448)).  42  U.S.C  4001-4128.  and  44 
CFR  e7.4(a). 

Ual  nf  Sobiacto  in  44  CFR  Part  67 
Flood  insurance,  Floodplains. 

PARTtT-CAMEHOEO]    • 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Awlinfily:  42  U  S.C  4001  el  aeq.. 
RMfsaniialioa  PUn  No.  3  of  197S.  B.0. 12127. 

On  page  40111.  in  the  October  13. 1988 
issue  of  Fadaral  Register,  the  entries 
under  Appalachia.  Town.  Wise  County. 
for  Looney  Creek,  are  corrected  to  read 
as  follows: 


Issued  lanuary  1*.  1989. 
HmMT.Omym 

Adminittrator.  Federal  Insurance 
Adminiatralion. 

(FR  Doc  89-1579  Piled  1-24-88: 8:48  ami 
oooc  t7w-n-« 


DePARTMEIfT  OF  HEALTH 
HUMAN  SERVICES 


Offtoo  Of  Human  Davatopmant 


45  CFR  Part*  13M.  13M.  1397.  and 
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D^^opmantal  DiaabMtla*  Program; 

Cofracoon 

AOSNCV:  Office  of  Human  Development 

Services.  HHS. 

action:  Notice  of  proposed  rulemaking: 

correction. 


n  The  Administration  for 

Developmental  Disabilities  is  correcting 
an  error  in  1 1386.32(a)  of  the  Notice  of 
Proposed  Rulemaking  (NFRM)  which 
appeared  in  the  Fodacai  Ragietar  on 
December  7. 1988  (53  FR  48332).  Tlie 
preamble  stated  that  we  were  proposing 
the  same  change  regarding  financial 
status  reports  in  i  1386.32(a)  as  was 
proposed  in  1 1386.23(0).  This  change, 
however  was  not  made  in  1 1386.32(a). 
OATC  The  comment  period  remains  the 
same.  Commentors  have  until  Februaiy 
6, 1989  to  submit  comments. 
APPfifWWf  Please  address  comments 
to:  Commissioner.  Administration  on 
Developmental  Disabilities.  Room  5300 
(Regulations),  Wilbur ).  Cohen  Building. 
330  Independence  Avenue  SW.. 
Washington.  DC  20201.  Attention:  Ms. 
Elsbeth  Porter  Wyatt. 

It  would  be  helpful  if  agencies  and 
organizations  submitted  comments  in 
duplicate.  Two  weeks  after  the  close  of 
the  comment  period,  comments  and 
letters  will  be  available  for  public 
inspection  in  Room  530a  Wilbur  |. 
Cohen  Building.  330  Independence 
Avenue  SW..  Washington.  DC  20201. 


Monday  through  Friday.  9«)  a jn.  to  4«» 

p.m.  telephone  (202)  245-7719. 

PON  mmrmm  wpowmation  contact 

Elsbeth  Wyatt.  (202)  245-7719. 
MIPPLIMBfTAIIV  MPORMMTION:  On 
December  7. 1988,  the  Department 
published  an  NPRM  proposing 
amendments  to  45  CFR  Parts  1385, 1386. 
1387,  and  1388  to  implement  the 
Developmental  DisabiUUes  Assistance 
and  Bill  of  Rights  Act  AmendmenU  of 
1987  (42  U.S.C.  8000  et  seq.). 

The  NPRM  proposed  standards  for 
determining  whether  a  State  has  used 
Federal  funds  to  supplement  and  not 
supplant  State  and  local  funds.  It  also 
proposed  to  establish  a  peer  review 
process  for  the  evaluation  of 
applications  under  the  University 
Affiliated  Program  and  made  other 
clarifying,  technical,  and  conforming 
changes.  The  proposed  regulatory 
language  for  S  1386.32(a)  was 
inadvertently  omitted. 

The  preamble  stated:  "in  i  1388.32 
Periodic  reports:  Basic  State  grants,  we 
are  proposing  to  make  the  same  change 
regarding  financial  status  reports  as  we 
proposed  in  i  1386.23(c).  OHDS  will 
continue  to  require  quarteriy  reports  and 
will  implement  this  requirement 
administratively  through  an  OHDS 
Program  Instruction  rather  than  through 
language  in  the  regulations.  The  new 
language  proposed  in  paragraph  (a) 
continues  the  requirement  that  the  State 
agency  must  sulnnit  financial  status 
reports  but  deletes  the  regulatory 
language  specifying  a  time  period  for 
submittal." 

The  following  correction  is  made  In 
f  1386.32(a)  of  the  NPRM  published  in 
the  Federal  Register  on  December  7. 
1968  (53  FR  49332). 

PART  1396-(AMENOED) 

1.  Section  1386.32(a)  in  the  first 
column  on  page  49335  is  revised  to  read 
«s  follows: 


11388.32 


Stat* 


(a)  The  Governor  or  the  appropriate 
State  financial  Officer  must  submit 
financial  status  reports  on  the  programs 
funded  under  this  subpart  according  to  a 
frequency  interval  which  will  be 
specified  by  OHDS.  In  no  case  will  such 
reports  be  required  more  frequently  than 

quarteriy. 

•        •        •        •        * 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numt)er  l3.83tt-Developmental 
Disabililie*  Basic  Support. 


Aivrowad:  January  18, 1988. 
laaMs  B.  Lanaa. 

AcUngJhpvty  Aseisteal  Seontaryfar 
Information  Mtd  Resources  MonagemenL 
(FR  Doc  89-1063  Filed  1-24-88;  9M  aid] 

t4iafr«Mi 


FEDERAL  COMMUNICATIONS 


47CFRPart73 

[MM  Oockat  Na.  88-185,  RM-82S8,  RM- 


Monlgoinaiy,  Dunbar  and  Mount  Qay- 
"WV 


R  Federal  Communications 
CommissioiL 

ACTION:  Proposed  rule. 


:  This  document  requests 
comments  on  two  mutually  exclusive 
proposals  for  the  use  of  Channel  227 A. 
(1)  Upper  Kanawha  Valley 
Broadcasters.  Inc..  seeks  the  allottment 
of  Channel  227A  to  Montgomery,  West 
Virginia,  as  a  first  local  FM  service 
(Option  I).  (2)  Donald  MUU  d/b/a  West 
Virginia  Rural  Radio  Company,  seeks 
the  substitution  of  Channel  227A  for 
vacant  but  unapplied  for  Channel  2S4A 
at  Mount  Gay-Shamrook.  West  Virpnia. 
in  order  to  accomplish  the  substitution 
of  Channel  233B1  for  Channel  233A  at 
DuiUiar.  West  Virginia,  and  the 
modification  of  its  coiutruction  permit 
for  Station  WBES^^  at  Dunbar 
(Option  n).  To  accomplish  the  Dunbar 
upgrade  an  alternative  plan  is 
considered  for  tfie  deletion  of  Channel 
234A  from  Mount-Gay  Shamrock 
without  benefit  of  a  replacement 
channel  (Option  HI).  The  community  of 
Dunbar  could  receive  its  first  wide 
coverage  area  FM  service.  Channel 
233B1  at  Dunbar  requires  a  site 
restriction  of  13.1  kilometers  (8.2  miles) 
northeast  of  the  city  at  coordhiates  38- 
27-34  and  81-3»-17.  Channel  227A  at 
Montgomery  requires  a  site  restriction  of 
6.5  kilometers  (4  miles)  west  of  the 
community,  at  coordinates  39-09-47  and 
81-23-40. 

i>AT8S:  Comments  must  be  filed  on  or 
before  March  la  1980,  and  r«ply 
comments  on  or  before  March  27, 1986. 
AOONCSSM:  FederalCooimunications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Jefirey  R.  Batten. 
Manager,  Upper  Kanawha  Valley 
Broadcasters,  Inc.  1028  First  Avenue. 
Montgomery.  West  Virginia  25138 


(Petitioner  for  Mon^omery,  West 
Viigina);  and  Leonard  S.  Joyce,  Esquire. 
Blair,  Joyce  ft  Silva.  1825  K  Street  NW.. 
Washington.  DC  20006  (Counsel  for 
proponent  at  Dunbar,  West  Virginia). 
PON  fuhthcr  mponmatmn  contact 
Patricia  Rawlings.  (202)  634-6530. 
•UPP1H8BNTAIIV  MPONMATNM:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making,  MM 
Docket  No.  88-185,  adopted  December  2. 
19e&  and  released  January  18. 1989.  The 
fiill  text  of  this  Comraiasion  decision  is 
available  for  inspection  and  copjring 
during  normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Street  NW^  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractors.  Intematicmal 
Transcription  Service.  (202)  857-380a 
2100  M  Street.  NW..  Suite  14a 
Washington.  DC  20037. 

Provimons  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  q^ly  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideratioB  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commiasion  proceedings,  such  as  this 
one.  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
prooedives  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communications  Commisaion. 

Steve  Kanriaer. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc  89-1575  Filed  1-24-89;  8:45  am] 

BILIJNQ  cooc  S7ia-ei-ii 


DEPARTMENT  OF  DEFENSE 

Dapartmanl  of  tha  Air  Fofoa 

4«CFRChi«M8r53 

Air  Foroa  Syatema  Command  Fadaral 
AcquiaMon  Jtagulation  Supplemoat: 
ContracUog  by  NogotiaMon 

AOENCT  Department  of  the  Air  Force, 

DoD. 

action:  Proposed  rule:  withdrawal. 


n  On  September  14, 1087,  the 
Department  vSlhe  Au- Ferae  published 
(at  52  FR  8499Z)  a  prepoaed  Toie  to 
amend  CSiapler  53  of  Tide  48  of  the  Code 
of  Federal  Regulations  by  adding  the  Air 


Force  S^ems  Command  (AFSC)  Federd 
Acqaisition  Regulation  as  Appendix  B, 
consisting  of  Parts  AFSC  5315, 
Contracting  by  Negotiation,  and  AFSC 
5352,  Solicitation  Provisions  and    - 
Contract  Gauses.  It  has  been 
determined  that  these  parts  apfriy  to 
other  departmaits  within  the 
Department  of  Defense  and  should  be 
incorporated  into  the  DOD  FAR 
Supplement  The  Air  Force  has 
submitted  a  case  to  tiie  DAR  Council  far 
consideratioiL 
date:  January  25, 1988. 

FOH  PURTMBI  MPOfOHATION  CONTACT 

Ms.  Hazel  Stevens.  HQ  AFSC/PKCP. 
Andrewfs  AFB  MD  20334-5000, 
telephone  (301)  981-4022. 

SUPPLEMENTARY  MFOmunON: 
Therefore,  the  Department  of  the  Air 
Force  has  withdrawn  the  proposal  to 
amend  Tide  48  of  the  Code  of  Federal 
Regulations,  Chapter  53,  by  adding 
Appendix  B  to  include  AFSC  5315  and 
Part  5352. 
Patsy ).  Coanet. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  88-1681  Filed  1-24-86: 8:45  am] 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Porta  503  ami  5S2 

(GSARNoHoa  5-221] 


GenarM  Sorvicea 
Acquiaition  Ragulatton; 


Conflicts  of  Interaat 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Proposed  rule. 


:  This  notice  invites  comments 
on  a  proposed  change  to  the  General 
Services  Administration  Regulation 
(GSAR)  that  would  revise  Subpart  503.2 
which  deals  with  contractor  gratuities  to 
Government  employees  to  provide 
agency  procedures  for  dealing  with 
violation  of  the  Gratuities  clause;  add 
section  503.404  to  prescribe  a 
solicitation  provision  and  contract 
clause  on  contingent  fees  for  use  in 
acquisitions  of  leasehold  interests  in 
real  property;  revise  section  503.570 
which  deals  with  contractors  referring  to 
contracts  awarded  by  GSA  in 
commercial  advertising  n  a  manner 
%vhich  indicates  the  product  or  service  is 
endorsed  by  the  Government  revise 
Subpart  503.7  whidi  deals  widi  voiding 
and  rescinding  contracts  to  revise 
agency  procedures:  add  sections 


Fadwal  Rasblar  /  Vol.  54.  No.  15  /  Wednetday.  January  25.  1969  /  Proposed  Rule» 


552.209-4  and  552.203-5  to  provide  the 
text  of  the  Contingent  Fees  provision 
■nd  clause  for  use  in  acquisitions  of 
leasehold  interests  in  real  property  and 
would  revise  section  552.209-70  to 
amend  the  Restriction  on  Advertising 
clause. 

OATl:  Comments  are  due  in  writting  on 
or  before  February  24. 1980. 
AOOMM:  Comments  should  be 
addressed  to  Ms.  Marjorie  Ashby.  Office 
of  GSA  Acquisition  Policy  and 
Regulations  (VP).  18th  ft  F  Street.  NW.. 
Room  4020.  Washington.  DC  20405. 
pom  wiwTiwi  wmomumoM  eom»cr. 
|im  Drummond.  Office  of  GSA 
Acquisition  Policy  and  Regulations. 
(202)  566-1224. 


Fadawl  Regbtoi  /  Vol  54.  No.  15  /  Wednesday.  January  25.  1989  /  Proposed  Rules 


A.  Background 

The  Director,  Office  of  Management 
and  Budget,  by  memorandum  December 
14, 1964,  exempted  certain  agency 
procurement  regulations  from  Executive 
Order  12291.  This  exemption  applies  to 
this  proposed  rule. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  aeq. 
because  it  implements  the  Federal 
Acquisition  Regulation  (FAR)  by 
providing  agency  procedures  for  dealing 
with  violations  of  the  Gratuities  clause 
and  for  voiding  and  rescinding  contracts 
under  FAR  Subpart  3.7.  Hie  proposal 
also  makes  minor  changes  to  the 
existing  policy  on  contractor's  referring 
to  GSA  contract  awards  in  commercial 
advertising.  In  addition,  the  proposed 
rule  supplements  the  FAR  by  codifying  a 
provision  and  clause  on  contingent  fees 
for  use  in  contracts  for  the  acquisition  of 
heaaehnid  interests  in  real  property.  The 
provision  and  clause  recognixe  real 
estate  agents  or  brokers  as  being  a  bona 
fide  employee  or  agency  in  line  with  real 
estate  industry  practices.  Therefore. 
Initial  Regulatory  Flexibility  Analysis 
has  not  been  prepared.  Comments  have 
invited  from  small  buainesa  and  other 
interested  parties. 

C  Papecwotk  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Sub)Kts  in  «  CFR  Put  8t3  and 
SSL 

Government  procurement. 

:t  is  proposed  that  48  CFR  Parts  503 
and  552  be  amended  as  follows: 


1.  The  authority  citation  for  48  CFR 
Parts  503  and  552  continues  to  read  as 
follows: 

Aulkarity:  40  U.S.C  48e4c). 

PART  80»-(AMCNOC01 

Subpart  903.1-Contraelor  QratuWea 
lO  uovnninwfii  I'vraonnvi 

2.  Section  503.203  is  revised  to  read  as 
follows: 


SOtJOS    lta|Mirttng 


Employees  shall  immediately  report 
any  suspected  violation  of  the  Gratuities 
clause  to  the  contracting  officer,  the 
Assistant  Inspector  General  for 
Investigations  or  the  Regional  Inspector 
General  for  Investigations  and  to  the 
Deputy  Standards  of  Conduct  Counselor 
in  accordance  with  GSPMR 106- 
735.202(e)(4).  The  report  must  outline 
circumstances  which  indicate  the 
Gratuities  clause  has  been  violated  and 
include  all  pertinent  documents.  The 
Office  of  Inspector  General  will 
investigate  and.  if  appropriate,  forward 
a  report  and  recommendation  to  the 
Department  of  Justice  and/or  the  OfTice 
of  Acquisition  Policy,  and/or  the  OfTice 
of  Ethics  and  Civil  Rights. 

3.  Section  503.204  is  revised  to  read  as 
follows: 


(a)  The  Associate  Administrator  for 
Acquisition  Policy  or  a  designee  shall 
make  determinations  under  FAR  3.204. 

(b)  The  Associate  Administrator  or 
designee,  after  coordinating  the  matter 
with  legal  counsel,  may  initiate 
proceedings  under  FAR  3.204(a)  by 
notifying  the  contractor  that  action 
against  the  contractor  for  a  violation  of 
the  Gratuities  clause  is  being 
considered.  Notice  must  be  provided  by 
means  of  a  letter  sent  by  certified  mail 
to  the  last  known  address  of  a  party,  its 
counsel,  or  agent  for  service  of  process. 
In  the  case  of  a  business,  notice  may  be 
sent  to  any  partner,  principal  ofRcer, 
director,  owner  or  co-owner,  or  foint 
venture.  If  no  return  receipt  is  received 
within  10  calendar  days  of  mailing, 
receipt  will  be  presumed. 

(c)  The  contractor  shall  have  30 
calendar  days  to  exercise  its  rights 
under  FAR  3.204(b).  unless  an  extension 
is  granted. 

(d)  The  Associate  Administrator  or 
designee  may  refer  a  matter  to  an 
agency  fact-flnding  official  designated 
by  the  Chairman  of  the  GSA  Board  of 
Contract  Appeals,  if  a  determination  is 
made  that  there  are  disputes  of  fact 
material  lo  making  a  determination 
under  FAR  3.204(a).  Referrals  for  fact- 


fmding  will  not  be  made  in  cases  arising 
from  a  conviction  or  indictment  as 
defined  in  FAR  9.403.  If  a  referral  is 
made,  the  fact-finding  official  shall: 

(1)  Afford  the  contractor  the 
opportunity  to  dispute  material  facts 
relating  to  the  determinations  under 
FAR  3.204(a)  (1)  and  (2). 

(2)  Conduct  the  proceedings  under 
rules  that  are  consistent  with  FAR 
3.204(b). 

(3)  Schedule  a  hearing  within  20 
calendar  days  of  receipt  of  the  referral. 
Extensions  may  be  granted  for  good 
cause  upon  the  request  of  the  contractor 
or  the  agency. 

(4)  Deliver  written  fmdings  of  fact  to 
the  Associate  Administrator  or  designee 
(together  with  a  transcription  of  the 
proceedings,  if  made)  within  20  calendar 
days  after  the  hearing  record  closes.  The 
fmdings  must  resolve  any  material 
disputes  of  fact  by  a  preponderance  of 
the  evidence. 

(e)  The  Associate  Administrator  or 
designee  may  reject  the  findings  of  the 
fact-finding  official  only  if  they  are 
determined  lo  be  cleariy  erroneous  or 
arbitrary  and  capricious. 

(f)  In  cases  arising  from  conviction  or 
indictment,  or  in  which  there  are  no 
disputes  of  material  fact,  the  Associate 
Administrator  or  designee  shall  conduct 
the  hearing  required  by  FAR  3.204(b). 

(g)  If  it  is  determined  that  the 
Gratuities  clause  has  been  violated,  the 
contractor  may  present  evidence  of 
mitigating  factors  to  the  Associate 
Administrator  or  designee,  either  orally 
or  in  writing,  in  accordance  with  a 
schedule  established  by  the  Associate 
Administrator  or  designee.  The 
Associate  Administrator  or  designee 
shall  exercise  the  Government's  right 
under  FAR  3.204(c)  only  after 
considering  mitigating  factors. 

Subpart  S03.4—Contin9afit  F«M 

4.  Section  503.404  is  added  to  read  as 
follows: 


Subpart  503.5-OllMr  invropar 


(a)  The  contracting  officer  shall  insert 
the  provision  at  552.203-4,  Contingent 
Fee  Representation  and  Agreement,  in 
solicitations  and  contracts  for  the 
acquisition  of  leasehold  interests  in  real 
property. 

(b)  The  contracting  officer  shall  inwri 
the  provision  at  552.203-5.  Covenant 
Against  Contingent  Fees,  in  solicilHiMinii 
and  contracts  for  the  acquisition  ot 
leasehold  interests  in  real  proppri\ 


5.  The  text  of  section  503.570  is 
removed  and  the  section  title  is  revised 
to  read  as  foUowK 

80S.S70    Advertiains. 

6.  Section  503.570-1  is  added  to  read 
as  follows: 

S03.S70-1    Foley. 

Contractors  shall  not  refer  to 
contracts  awarded  by  GSA  in 
commercial  advertising  in  a  manner 
which  states  or  implies  that  the  product 
or  service  provided  is  approved  or 
endorsed  by  the  Government  or  is 
considered  by  the  Government  to  be 
superior  to  other  products  or  services. 
This  policy  is  intended  to  avoid  the 
appearance  of  preference  by  the 
Government  toward  any  product  or 
service. 

7.  Section  503.570-2  is  added  to  read 
as  follows: 


vaSTO-i   Contract! 

The  contracting  officer  shall  insert  the 
clause  at  552.203-70,  Restriciton  on 
Advertising,  in  solicitations  and 
contracts  for  supplies  or  services  when 
the  contract  amount  is  expected  to 
exceed  the  small  purchase  limitation. 

Subpart  503.7— Voicing  and 
naaclncBng  Contracta 

503.700    (Rwnovodl  ^ 

&  Section  503.700  is  removed.    - 

9.  Section  503.702  is  revised  to  read  as 
follows: 

503.702  DofMUons. 

"Notice"  means  a  letter  sent  by 
certified  mail  to  the  last  known  address 
of  a  party,  its  counseL  or  agent  for 
service  of  process.  In  the  case  of  a 
business,  such  notice  may  be  sent  to  any 
partner,  principal  officer,  director, 
owner  or  co-owner,  or  joint  venture.  If 
no  return  receipt  is  received  within  10 
calendar  days  of  mailing,  receipt  will  be 
presumed. 

"Voiding  and  rescinding  official" 
means  the  Associate  Administrator  for 
Acquisition  Policy  or  a  designee. 

803.703  [Romovod] 

10.  Section  503.703  is  removed. 

11.  Section  503.705  is  revised  to  read 
as  follows: 


503.705 

(a)  Where  a  contract  has  been  tainted 
by  fraud,  bribery,  conflict  of  interest,  or 
similar  misconduct,  the  contracting 
officer  should  consult  with  counsel  to 
determine  if  the  Government  has  a 
common  law  remedy  such  as  avoidance, 
recision,  or  cancellation.  Alternatively, 
the  matter  may  be  referred  to  the 


voiding  and  rescinding  official  imder 
FAR  3.705.  if  there  has  been  a  final 
conviction  for  any  violation  of  18  U.S.C 
201-224. 

(b)  The  contracting  officer  may 
pos^ne  a  decision  to  exercise  the 
Government's  common  law  right  to  void, 
rescind,  or  cancel  a  contract  pending 
completion  of  legal  proceedings  against 
a  contractor. 

(c)  A  referral  to  the  voiding  and 
rescinding  official  should  identify  the 
final  conviction  and  include  the 
information  required  by  FAR  3.705(d)  (2) 
through  (5).  The  contracting  officer 
should  coordinate  the  referral  with  the 
Office  of  Inspector  General  to  ascertain 
if  a  debarment  referral  is  contemplated. 

(d)  The  voiding  and  rescinding  official 
shall  review  the  referral  and  coordinate 
the  matter  with  assigned  legal  counsel 
and  the  contracting  activity.  If  a 
determination  is  made  to  declare  void 
and  rescind  a  contract  and  to  recover 
the  amounts  expended  and  the  property 
transferred,  the  voiding  and  rescinding 
official  shall  issue  the  notice  required  by 
FAR  3.705,  and  conduct  the  hearing 
contemplated  by  FAR  3.705(c)(3).  If  the 
voiding  and  rescinding  official 
determines  that  there  is  a  genuine 
dispute  of  material  fact  regarding  the 
agency  decision,  the  voiding  and 
rescinding  official  shall  refer  the  matter 
to  the  fact-finding  official  designated  by 
the  Chairman  of  the  GSA  Board  of 
Contract  Appeals.  Such  a  referral  wiU 
be  made  if  there  is  a  dispute  of  fact  that 
relates  to: 

(1)  The  contracts  affected  by  the  final 
conviction  giving  rise  to  the  proposed 
action. 

(2)  The  amounts  expended  and 
property  transferred  by  the  Government 
under  the  contracts  covered  by  the 
proposed  action. 

(3)  The  identity  and  value  of  any 
tangible  benefits  received  by  the 
Government  under  the  affected 
contracts. 

(e)  If  a  referral  for  fact-finding  is 
made,  the  fact-finding  official  shall: 

(1)  Afford  the  contractor  the 
opportunity  to  dispute  material  facts 
relating  to  503.704(d)  (1)  throu^  (3). 

(2)  Conduct  the  proceedings  under 
rules  that  are  consistent  with  FAR 

3.705(c)f3). 

(3)  Schedule  a  hearing  within  20 
calendar  days  of  receipt  of  the  referral. 
Extensions  may  be  granted  for  good 
cause  upon  the  request  of  the  contractor 
or  the  agency. 

(4)  Deliver  written  findings  of  fact  to 
the  voiding  and  rescinding  official 
(together  with  a  transcription  of  the 
proceeding,  if  made)  within  20  calendar 
days  after  the  hearing  record  closes.  The 
findings  must  resolve  any  material 


disputes  of  fact  by  a  preponderance  of 
the  evidence. 

(f)  The  voiding  and  rescinding  official 
shall  not  issue  the  agency's  final 
decision  under  FAR  3.705(e)  until  receipt 
of  the  fact-finding  official's  report  if 
any.  The  voiding  and  rescinding  official 
may  reject  the  findings  of  the  fact- 
finding official  only  if  they  are 
determined  to  be  cleariy  erroneous  or 
arbitrary  and  capricious. 

(g)  In  actions  in  which  it  determined 
there  are  no  material  disputes  of  fact 
relating  to  the  determinations  required 
by  FAR  3.705(d)(2).  (4)  and  (5).  the 
voiding  and  rescinding  official  wrill 
conduct  the  hearing  contemplated  by 
FAR  3.705(c)(3). 

(h)  The  final  decision  must  be 
coordinated  with  the  contracting 
activity  and  a  copy  of  the  decision 
provided  to  the  activity. 

PART  552— (AMENDEOl 

Subpart  552.2— Text  Of  ProvWons  and 
Clauses 

12.  Section  552.203-4  is  added  to  read 
as  follows: 


As  prescribed  in  S03.4O4(a),  insert  the 
following  provision: 


CoDtiiigent  Fee  I 
Agreement  (XXX  ItSS) 

(a)  Representation.  The  Offeror  represents 
tliat  except  for  full-time  Iwaa  fide  employees 
working  solely  for  the  offeror  or  Ixma  fide 
established  real  estate  agents  or  brokers 
maintained  by  the  Offeror  for  tlie  purpose  of 
securing  business,  the  Offeror^ 

(Note:  The  Offeror  must  check  tlie 
appropriate  Ixixes.  For  interpretatioa  of  tite 
tenn  "bona  fide  employee  or  agency,"  see 
paragraph  (b)  of  the  Covenant  Against 
Contingent  Fees  clause.) 

(1) lias, has  not  employed  or 

retained  any  perscm  or  company  to  solidl  or 
obtain  this  contract  and: 

(2) has. has  not  paid  or  agreed  to 

pay  to  any  person  or  company  employed  or 
retained  to  solicit  or  obtain  this  contract  any 
commission,  percentage,  brokerage,  or  other 
fee  contingent  upon  or  resulting  from  the 
award  of  this  contract 

(b)  Agreement  The  Offeror  agrees  to 
provide  information  relating  to  the  alwve 
Representation  as  requested  by  the 
Contracting  OfRcer  and.  when  subparagraph 
(a)(1)  or  (aH2)  is  answered  affirmatively,  to 
promptly  submit  to  the  Contracting  Officer — 

(1)  A  completed  Standard  Fonn  119, 
Statement  of  Contingent  or  Other  Fees,  (SF 
119):  or 

(2)  A  signed  statement  indicating  that  the 
SF  119  was  previously  submitted  to  the  same 
contracting  office,  including  the  data  and 
applicable  solicitation  or  contract  number. 


BEST  COPY  AVAILABLE 


/  Vol.  SI  Na  15  /  Wtdnwdiy.  Imuwy  25.  19W  /  Propoted  Rriet 


and  rapra— nHin  iImI  iIm  prior  SF  11»< 
lo  Ihia  ofTmr  or  qtKMalton. 

(BMlafprovWoa) 

13.  SKtioo  SUJOS-«  !•  Mkbd  to  rMd 

MfeUoWK 


Aa  prMcrttMd  is  Sin^40«(b).  iaMrt  lh« 
following  clauar. 

i(XXX 


(a)  Tka  Coattacler  «wwTMila  that  no  | 
or  afMKjr  Ims  baaa  anployad  or  ralaiaiid  to 
aoUcil  or  obtato  Ite  oaMraa  apoa  aa 
aginmaal  or  andiilindlin  for  a  coaUofml 
fao.  axoapt  a  bona  Ada  anipioyM  or  aftncy. 
For  braach  or  violation  of  ihia  warranty,  tha 
Covcmment  (hall  have  tha  right  to  annul  this 
contract  widMMrt  MabilHy  or.  in  ita  dlacratloa. 
lo  daduct  fraai  itm  eoalracl  prtaa  or 
coosldafattaa  or  odtorwiM  rwowv  Uw  Ml 
amount  of  tha  contingaat  laa. 

(b)  "Bona  nda  ampioyaa  or  agancy.**  aa 
uaad  in  (hit  clauaa.  ■•■■■  Hoaaiaad  raal 
aalata  agantr  or  brokars  having  listing*  on 
proparty  for  rant,  is  aooordanca  «»ilk  ganaral 
bosiness  practica.  who  bava  not  obtaioad 
such  license  for  tha  sole  purpose  of  effircting 
this  contract,  that  naithar  axarts  nor  propoaaa 
to  axatl  tanpropar  infhianca  to  solidt  or 
obtain  Government  contracts  nor  holds  itself 
out  as  being  abia  to  obUin  any  Govanunant 
contracts  or  contracts  Ihroogh  improper 
influanca. 

•tUwHioginl  ho."  m  —ad  hi  dHa  daoaa. 
mesns  any  commission,  parcaataga. 
brokerage,  or  other  fee  that  ia  contingent 
upon  tha  suooaaa  that  a  porwn  or  ooacara 
has  In  securing  a  Covsrwaaot  contract. 

"hnpropar  hdhwca."  aa  nod  hi  this 
claaaa.  aMano  any  hiflnanca  that  faMhwao  or 
lends  lo  iadara  a  CoeanHMnl  amployoa  ar 
officer  to  givo  eonaMvatlaa  ar  to  ad 
regarding  a  Covsr— sni  eonlroct  on  any 
basis  other  than  Iha  aorito  of  Iho  BMltar. 
(End  of  clause) 

14.  8gctk»  561203-70  it  rtviMd  lo 
r«ad  M  foUowK 


M1109-70 

As  ptMcritod  in  803.570-2.  inanrt  the 
followint  ciaina; 


The  Contractor  shall  not  refer  to  contracts 
swarded  by  Iha  UnHadStotoaCuuiMMiil  to 
coBMisrcial  sdiiwtishig  to  snch  a  aisnaar  aa 
to  sUto  ar  imply  that  tha  prodnct  or  sorvioa 
provided  is  approved  or  tdoHad  by  any 
slement  at  tha  Fadaral  Conawmant  or  ia 
considarad  by  ito  GovamnMBl  to  bo  sopattor 
lo  other  prodncto  or  oarvieaa.  Any 
advortioaaaal  by  iha  Contractor,  toctodiog 
prioo-off  ooopona.  arhkh  rafar  to  a  siilUwy 
raaala  activity  shall  conUto  the  Ibllowing 


poid  for  aar  spoMaMd  to  wiMla  or  to  part,  by 
any  atoaant  of  tha  United  Stataa 
Government 

(Endofdnaaa) 

Dated:  lanoory  IX,  NMi 
WiAwdaHapllB. 

AaModatgAAnwiMtratorforAcquiMitiott 

Policy. 

|FR  Doc.  ••-1543  Filed  l-24~a0:  tM  am| 


DCFARTMCNT  OF  OCFCNK 

Dipwl lof«wAlrF»w 

dtCFRPvtSSIS 

•IttwAlrFoffeo 


:  Department  of  the  Air  Force. 
OOD. 
ACnOMC  Propoaed  rule:  withdrawaL 


;  On  March  4. 1987.  the 
Department  of  the  Air  Force  published 
(at  52  PR  8800)  a  proposed  rule  to 
supplement  FAR  Subpart  ISA  Price 
Negottotion,  to  set  forth  Air  Force  policy 
on  the  segregation  of  recurring  and 
nonrecurring  coats  for  lupport 
equipment  items.  During  the  public 
comment  process  it  was  recommended 
that  the  change  applied  to  other 
departments  within  the  Department  of 
Defense  and  should  be  recommended 
for  iDcorporatioo  into  the  DOD  FAR 
Suppleaient  Tbe  Air  Faroe  agreed  with 
the  recommendation  and  submitted  a 
case  to  the  DAR  Council  for 
consideratioii. 

DATO:  January  25, 1989. 

TOR  FMITNM  MMIMATIOH  OOHTACTt 
Mai.  Rob  Gocka.  SAF/AQCP.  Rooos. 
4C251,  Pentagon.  Washington.  DC 
20330-IOOa  telephone  (202)  807-8822. 

OUPPIMMMTMIT  M^ONMATWIK 
Therefore,  tha  Department  of  the  Air 
Force  has  withdrawn  tha  propoaed  rule 
at  section  6315^102.  of  Chapter  53. 48 
CFR.  subiact:  Segregation  of  racurring 
and  nonracorring  coats  (or  support 
equipment. 
Patsy  |.  Cannar. 

Air  Amc*  Pkdml  Rtgialar  Lioimm  Officer. 
|FR  Doc  S»-iei5  FtM  l-as-Ok  MS  am| 
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contains  documents  ottier  ttian  rules  or 
proposed  rules  ttiat  are  oppicabte  to  the 
pulilc.  Notices  of  hearings  and 
investigalions.  committee  meetings,  agency 
dedstons  and  ruMngs,  delegstions  of 
authority,  flng  of  petitions  and 
apptcations  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 


UndorR«vlMrbyth« 
and  Budget 


AQoncy  Forni 

Officoof 

(0MB) 

DCX:  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Sheets.  Pillowcases,  and 
Towels. 

Form  Number  MQ-23X. 

Type  of  Request  New. 

Burden:  90  hours. 

Number  of  Respondents:  30. 

A  vg  Hours  per  Response:  45  minutes. 

Needs  and  Uses:  The  U.S. 
Government  has  a  clear  need  for 
information  on  the  domestic  production 
of  broadwoven  fabrics  to  monitor  textile 
agreements  with  foreign  coimtries.  The 
users  of  these  data  are  Government 
agencies,  business  firms,  and  trade 
associations  for  making  production, 
investment  and  trade  poUcy  decisions. 

Affected  PuMia  Businesses  or  other 
for-profit. 

Frequency:  Qtiarteriy. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Francine  Picoult 
39&-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-32n, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer. 
Room  3206,  New  Executive  Office 
Building.  Washington.  DC  20503. 


Dated:  January  IA  1988. 
Edward  Mkhab, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(PR  Doc  8B-162S  Rled  1-24-89;  8:45  am] 
BOUNQ  OOK  aSIS-TMi 


Agoncy  rorni  unoor 
Officoof  Mansgoment 
(OMB) 


nOVWWDy  IIW 

and  Budget 


DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwoii  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1990  Decennial  Census — 
Precensus  Local  Review  Recanvass. 

Form  Number  D-10BA. 

Type  of  Request-  New. 

Burden:  20.948  hours. 

Number  of  Respondents:  eS4,619. 

A  vg  Hours  Per  Response:  2  minutes 
(approximately). 

Needs  and  Uses:  This  survey  will 
provide  local  and^tribal  governments  the 
opportunity  to  participate  in  a  program 
to  review  preliminary  housing  unit  and 
special  place  counts  before  Census  Day. 
As  required,  enumerators  recanvass 
selected  geographic  areas  with 
discrepancies  to  identify  possible 
coverage  or  geographic  coding  problems. 
The  data  are  used  by  the  Census  Bureau 
to  improve  its  address  files  before  the 
actual  census  is  taken. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Francine  Picoult 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue,  NW. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington.  IX:  20503. 


Dated:  January  19. 1989. 
Edward  hficfaals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
(PR  Doc  89-1826  Filed  l-24-«8: 8:45  am] 
■MJJN8  000E  MH  gr  H 


Agency  Fonn 
Office  of 
(OMB) 


and  Budget 


DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Report  of  Building  or  Zoning 
Permits  Issued  and  Local  Public 
Construction. 

Form  Number  C-404. 

Agency  Approval  Number  0607-0004. 

Type  of  Request  Revision. 

Burden:  29,436  hours. 

Number  of  Respondents:  104,400 
monthly:  8xioo  annual 

Avg  Hours  per  Response:  15  minutes 
(monthly);  25  minutes  (annual). 

Needs  and  Uses:  This  data  collected 
fit>m  state  and  local  officials  on  new 
construction  authorized  by  building 
permits  provide  one  of  the  few  monthly 
measures  of  economic  activity  available 
for  small  geographic  areas.  The  series 
on  housing  authorizations,  a  component 
of  the  index  of  leading  economic 
indicators,  is  also  used  to  estimate 
housing  starts. 

Affected  Public  State  or  local 
governments. 

Frequency:  Monthly  and  Atmually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Flvncine  Picoult 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622. 
14U)  and  Constitution  Avenue.  NW.. 
Washington.  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 


/  VoL  54.  No.  15  /  Wadnwday,  laiiuMy  25.  laeB  /  Notic— 
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Dmtmk  lanuary  19l  IMii 

Department  C/mtmo*  Of/lear.  Ofpof  cf 

Stanagemen*  and  Onanaatwn. 

|FR  Doc  aB-ieZ7  PIM  1-M-«ft  ftiS  am] 


Of  Ej^orti 
wl  WoloUd  Tot  Eiiulpmowt  Ttcto^col 


A  meeting  of  the  Compoter 
Peripheral*.  Components  and  Related 
Test  Equipmeal  Technical  Advisory 
Conunittee  will  be  held  Feb.  14. 1989  at 
9:30  a.in..  Herbert  C  Hoover  Building. 
Room  leiTF.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  The  Committee  advises  die  OfRce 
of  Technok^y  and  Policy  Analysis  witfi 
respect  to  technical  quasdoos  widdi 
afTect  the  level  of  export  controls 
applicable  to  computer  peripherals  and 
related  test  equipment  or  technology. 


and 


meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  die 
classified  materials  listed  in  5  U.S.C 
SS2b<cHl)  shall  be  exempt  from  the 
provisions  relating  to  pabllc  meetings 
found  in  section  10(aHl)  and  (aM3).  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  dMreof  will  ba  open  to  dia 

public. 
A  copy  of  dM  Notka  olDstarminatiaa 

to  close  meetings  or  portions  of  aiaetiags 
of  die  Committee  is  svailable  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Raoords  laspaction 
Padlily.  Roan  flSZt.  US.  Departnant  of 
Commerce.  Washington.  DC  For  furd»er 
information  or  copies  of  the  minutes  call 
Betty  Femll.  n^-^TT^wea. 


ANV 


General  Session 

1.  IntroducdOBof] 
Visitors. 

2.  Introduction  of  Invited  Guests. 

3.  PresenUUon  of  Papers  or  CommenU 
by  the  Public. 

4.  Approval  of  Minutes. 

5.  Review  of  Membership. 

9.  Discussion  of  G-COM  Regnletions. 

7.  Discussion  of  Graphic 
Workstation— Flow  Chart 

8.  Discassion  of  Optical  Disk  Drive 

PropoeaL 

9.  Discussion  of  Disk  Packs. 

Executive  Session 

la  Discussion  of  matters  properly 
classified  under  Executive  Order  12350. 
dealing  with  die  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto 

The  neetiiv  will  be  open  to  the  public 
and  a  limited  number  of  seaU  will  be 
available.  To  die  extent  lime  permits, 
members  of  die  public  may  present  oral 
statemenU  to  die  Cosnaaittee.  Written 
staleflsenU  may  be  submitted  at  any 
time  before  or  after  die  meeting  and  can 
be  directed  to:  Technical  Support  Staff. 
Office  of  Technology  *  Policy  Analysis. 
Room  4089. 14th  9  Constitution  Avenue, 
NW..  Washington.  DC  2023a 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
die  delegate  of  die  General  Counsel, 
formally  determfaied  en  Janoary  10. 1999. 
pursuant  to  section  10(d)  of  die  Federal 
Advisory  Conunittee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 


Dale: 


17. 


Director.  Technicol  Advisory  Committae  UmiL 
Office  of  Technology  and  Policy  Anatyis. 

|FR  Doc  89-162S  FUsd  1-24-aft  •>»  ami 


DEPARTyCMTOF 
MTCfWATIONAL  TRAM 


10-291-9991 


Duty 

AMWTT  IntemsHonal  Tnde 
Administration,  import  Administration. 
Department  of  Commerce. 

ACnoic  Notice  of  final  results  of 
countervailii^  duty  administrative 
review. 


;  On  April  27, 1999.  die 

Department  of  Commerce  published  the 
praliminary  resulU  of  its  administrative 
review  of  the  couniervading  duty  order 
on  certain  iron-metal  castings  from 
Mexico.  We  hsve  now  completed  that 
review  and  determine  the  total  bounty 
or  grant  to  be  0.01  percent  ad  valorem 
for  die  period  April  1. 1993  dirough 
December  31. 1993. 9i03  percent  o</ 
valorem  for  the  period  |anvary  1. 1994 
through  December  31. 1994.  and  ai9 
percent  od  valorem  for  the  period 
January  1. 1996  through  December  31. 
1985.  The  Department  considers  any  rate 
less  than  0.50  percent  od  vaJrem  Xohede 
minimis. 


On  April  27. 1999.  die  Department  of 
Commerce  ("the  Department") 
published  in  die  Federal  Registsr  (53  FR 
15093)  the  preliminary  results  of  its 
sdministrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  cstt'f^  from  l^xico  (40  FR 
0834:  March  2. 1903).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  widi  sectfon  751  of 
the  Tariff  Act  of  1930  Cnhe  Tariff  AcT*). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Mexican  iron-netal 
construction  castings  ("castings"), 
including  manhole  covers,  rings  and 
frames,  catch  basin  pales  and  frames, 
deanout  coven  and  grates,  meter  boxes 
and  valve  boxes.  Thne  castings  are 
commonly  called  municipal  or  public 
works  castings.  During  the  review 
period,  such  merchan^se  wss 
dassifleble  under  items  9B7J0BSIK 
657  JKOa  657.2540  and  067.2&50  of  die 
Tariff  Schedules  of  die  United  States 
Annotated.  This  merchandise  is 
currendy  dassifisble  under  items 
7320.90.90  and  7325.10^)0  of  die 
Harmonized  Tariff  Schedule 

The  review  covers  the  period  April  1. 
1963  through  December  31. 1905  and  the 
following  programs:  (1)  FOMEX:  (2) 
state  tax  incentives  (3)  Article  15  of  the 
General  Law  of  Credit  Institutions  and 
AuxiUary  Organizations:  (4)  CEPROFI; 
(5)  FONEl:  (0)  FOGAIN;  (7)  CEDI:  (0) 
NDP  preferential  discounts:  (9) 
Bancomext  loans:  (10)  FOMIN:  (11) 
FIDEIN:  (12)  import  duty  reductions  and 
exemptions:  (13)  delay  of  paymenU  on 
loans:  and  (14)  delay  of  payments  to 
PEMEX  of  fuel  charges. 


I  oarri:  January  25. 1999. 

PONMATION  contact: 
Paul  McGarr  or  Bernard  Carreau,  Office 
of  Countervailing  CompUance. 
International  Trade  Administration.  U.S. 
Department  of  Conunerce,  Washington, 
DC  20230;  telephone:  (202)  377-2780. 


Analyrfs  ef  Cnwisnta  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  Municipal  Castings 
Fair  Trade  Committee  and  other 
domestic  producers  ("the  petitioners"), 
and  Maquiladora  San  Diego.  Zaragoza 
Castings,  and  Fundidora  de  la  Frontera 
("the  respondents"). 

Comment  1:  The  petitionera  contend 
that  special  bank  accounts  for  export 
earnings  which  receive  interest  benefits 
and  devaluation  protection  are 
countervailable  because  these  accounts 
are  available  only  to  exporters. 

Deportment 's  Position:  We  disagree. 
The  "spedaP  bank  eccounts  for  export 
earnings  are  connected  to  the  dual 
exchange  rate  system  instituted  by  the 
Mexican  government  at  the  end  of  190C. 
The  bank  eccounts  are  not  a  new 
feature  of  the  system.  Under  the  dual 


exchange  rale  system,  expoileis  BHwt 
convert  their  dollar  earnings  into  pesos 
at  the  controlled  exchange  rate.  Ikirausc 
the  controlled  rale  is  lower  than  the 
"free"  rate,  die  system  actually  works  to 
the  detriment  rather  than  the  benefit  of 
exporters.  In  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Certaim 
boa-htetal  Constructiom  Omiings  from 
Af ex/co  (March  1 1983. 48  »  9934)^  we 
found  that  this  dual  exchan^  rate 
system  is  not  countervailable. 

The  peso  amounts  in  these  beak 
accounts  are,  effectrrriy,  indesiedto 
dollars  because  they  earn  iatefest  eqaal 
to  die  rate  of  devalaation  of  dM 
controlled  rate  phw  the  sveri^  interest 
rate  few  deposits  in  the  Eurodeilar 
market  (UBOR -t- 1)l  If  expertefs  were 
allowed  to  bohl  their  export  eMidi«s  hi 
doHar  accoanta.  dtey  coaM  earn  an 
equivalent  return  with  interest  at 
comparaUe  dollar  rates.  In  fact  any 
company  lecated  within  Mexico  can 
open  a  dottar  acoaiMt  which  avne 
intersat  at  the  rate  ef  LIBOR -t- 1.  widi 
the  depoeite  not  cenverted  into  pesos 
until  the  date  ef  withdraw^  Fot  these 
reasoas.  we  reaffirm  our  pasitian  in  the 
final  detefminatioa  to  this  case  dwt  this 
program  is  not  ooantervailaUe. 

Coinjnen/^^The  pedtionen  contend 
diat  there  were  exports  into  the  U^ted 
Steles  daring  die  review  poind  thnw^ 
Laredo.  Texas  that  were  not  accounted 
for  by  any  of  the  producers, 
manufacturers  or  exporters  identified  in 
the  qiiMtionnaire  response.  The 
petitionera  believe  diat  die  total 
countervailable  benefite  cannot  be 
determined  until  aH  such  producers, 
manufacturen  and  exporten  ara 
identified,  and  the  benefite  received  by 
each  determined. 

Department's  Position:  We  disagree. 
In  our  questionnaire,  we  requested  date 
covering  all  exporto  of  the  subject 
merchandise  to  die  United  Stetes.  As  is 
sometimes  the  case  where  there  are 
many  small  companies,  a  100  percent 
response  rate  is  not  always  possible.  In 
this  case,  the  Mexican  government  could 
not  identify  all  exporters  from  ito  export 
statistics  because  some  exporters  ship 
under  a  basket  category  export  code. 
For  each  of  the  three  periods  covered  in 
this  review,  we  received  company 
responses  covering  a  portioii  of  total 
exporte  which  we  consider  sufftdent  for 
our  final  resuhs  of  review.  In  none  of  the 
three  review  periods  did  exporte 
imported  through  Laredo  equal  even  one 
percent  of  total  exporte. 

Comment  3:  The  petitioners  contend 
that  the  Department  having  found  that 
one  company  in  the  state  of  Bafa 
California  del  Norte  used  state  tax 
incentives,  made  no  effort  to  determine 


tiie  use  of  state  tax  benefite  by  other 
exporten  kwated  in  dMt  slate. 

Department's  Peekion:  We  disagree. 
We  verified  two  of  the  three  respondent 
exporten  located  in  Baja  California 
del  Norte.  One  received  dte  level  of 
benefite  that  waarqiarted  in  the 
questionnaire  re^onsfc  The  second,  as 
a  cooperative,  does  not  have  payndled 
employees  and  thus  does  not  qualify  for 
an  exemption.  Because  we  cannot  verify 
all  firms,  we  must  determine  the 
accuracy  of  the  response  based  on  those 
firms  verified.  Since  vertification 
demonstrated  that  in  the  questionnaire 
response  the  verified  firms  had  reported 
aH  benefits,  we  briieve  it  is  reasonable 
to  assume  that  the  third  firm,  whidi 
reported  in  die  questionnaire  response 
that  it  received  no  benefits,  did  not 
recdve  benefite  under  this  program. 

Comment  4:  The  respondente  contend 
that  the  Department  must  revoke  the 
countervailing  dufy  order  on  certain 
iron-metal  construction  rastings  tnaa 
Mexico.  Effective  April  23, 1985,  the  date 
of  the  Underetaading  between  the 
United  Slates  and  Mexico  Regarding 
Subsitfies  and  Countervailing  Duties 
C^he  Understanding^,  the  United  States 
Trade  Representative  designated 
Mexico  **a  country  under  the 
Agreement"  as  defined  in  section  701  of 
die  Tariff  Act  of  1990.  Since  Mexico  is 
now  a  "country  under  the  Agreement" 
section  701  entitles  Mexico  to  a 
determination  by  the  international 
Trade  Commission  TTC")  that  the 
subjed  merchandise  materially  injures 
or  threatens  material  injury  to  a  United 
States  industry  produdng  a  like  product. 
Pursuant  to  section  701,  Ae  Department 
cannot  impoas  coantersailing  duties  on 
aagr  Berchandise  from  Mexico  without 
an  affirmative  ITC  injury  determinatian. 
Since  the  ITC  has  indicated  dial  it  does 
not  have  the  authority  to  conduct  an 
injury  investigation  on  merchandise 
already  subject  to  an  outetanding  order, 
the  Department  should  revoke  this 
order. 

Departmeat's  Position:  As  we 
explained  in  die  final  resulte  of  the  last 
administrative  review  of  this  order  and 
in  several  other  final  resulte  notices,  we 
believe  that  we  lack  the  authorify  to 
revoke  any  countervailing  dufy  order  on 
Mexican  producte  on  the  basis  of  the 
Underetanding.  See.  e.g.,  Certain  Iron- 
Metal  Construction  Castings  from 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review  (51  FR 
9698,  March  20. 1986).  Portland 
Hydraulic  Cement  tmd  Cement  Clinker 
from  Mexico:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  (51  FR  44501,  December  10. 
1986).  and  Portland  Hydraulic  Cement 
and  Cement  Clinker:  Final  Results  of 


Countervailing  Duty  Admtnis'ruitx  «• 
Aev/ew  (53  FR  18325.  M«y  23   1968) 

CoiTiAien/ 5:  The  respondents  tnitinum 
that  the  Departmeni*s  contention  lii^i 
the  injury  provi»ion  of  the 
Understanding  affiects  only 
countervailing  duty  orders  issued  Hftr't 
April  23. 1985  is  in  error  In  a  recent 
Court  of  International  Trade  ("CIT'  | 
decision.  Cementos  Anahuac  del  Colfu. 

SA.  V.  United  States.  12  CIT Slip 

Op.  80-58  (May  12, 1998).  the  err 
determined  that  after  the  erf>n;iivf  daW 
of  the  Underetanding.  counlervHilinfi 
duties  could  onfy  be  imposed  on 
Mexican  merchandise  following  nn 
affirmative  ITC  injury  delermimiiioM 
regardless  of  whether  ihe  counipi^Hilinii 
dufy  order  was  issued  before  or  afiei  iii« 
effective  date  of  the  Understanding  1  \w 
err  remanded  the  review,  msiruciinn 
the  Department  to  follow  secUon  701 
radier  dian  section  303  of  the  Tarifl  Ad 
The  Department  should  do  the  samr  m 
this  case. 

Department 's  PoeiUon.  Th«  CIT  • 
dedsioB  in  Cemelos  Anohuoc  dtfl  C>:io 
SJl.  V.  United  States  {'Anohuoc  1 1 
applies  only  to  Portland  Hydraulic 
Cement  and  Cement  Clinker  from 
Mexico:  Final  Results  ofAdminmHuinv 
Review  of  Countervailing  Duly  Oritur 
(50  FR  51732:  December  ]&  1995).  «»hidi 
covered  the  period  July  1. 1993  throti^ 
December  31. 1993.  Moreover,  we  «re 
afqiealing  the  Anohuoc  I  dedskm 

The  respondente  ignore  an  even  mm^ 
recent  decision  in  the  cement 
proceeding.  Cementos  Anahuac  del 
Gelfo.  SA.  V.  United  Stoles.  Slip  Op  6»- 
75,  Uane 9. 1998).  {-Anohuoc II  \  which 
sopports  our  position  diat  die 
Underetanding  does  not  require  an 
affirmative  injury  determination  for 
Mexican  countervailing  duty  orders 
issued  before  April  23, 1965. 

Comment  ft-  Tlie  respondents  contend 
that  even  if  the  Department  continues  to 
believe  that  section  303  applies  to  this 
case,  the  Department  most  still  revoke 
this  coontervailing  defy  order  becauae 
section  303(a)(2)  requires  an  affirmative 
injury  determination  fordufy-frce 
pnoducts  from  a  country  widb  which  the 
United  States  has  an  international 
obligation.  Although  the  Department  has 
interpreted  the  phrase  "international 
obligatiao"  to  refer  onfy  to  the  General 
Agreement  on  Tariffs  and  Trade 
("GATT"),  die  OT  found  in  Anahuac  I 
and  the  respondente  agree,  that  the 
UnderstmiKng  also  constitutes  such  an 
international  obligation.  Because  the 
subject  merchandise  entere  free  of  dufy. 
section  303(a)(2)  rather  dian  section 
303(a)(1)  applies  to  this  case.  Under 
similar  drcomstances  in  three  previous 
countervailing  dufy  proceedings.  Certain 
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Fastemen  from  India  (47  FR  44129). 
Carbon  Steel  Wire  Rod  from  Trinidad 
and  Tobago  (SO  FR  19611).  and  Certain 
Sciseon  and  Sheart  from  Brazil  (50  FR 
11927).  th«  Department  determined  or 
preliminarily  determined,  that  it  did  not 
have  the  authority  to  impose 
countervailing  duties  without  an 
affirmative  ITC  injury  determination. 
The  same  reasoning  applies  to  this  case. 

Department  t  Poeitian:  As  explained 
In  our  response  to  Comment  S,  we  are 
appealing  the  Anahuac  I  decision. 
Additionally,  the  CTTs  decision  in 
Anahuac  II  supports  our  position.  In  the 
three  cases  dted  by  the  respondents,  the 
exporting  countries  were  CATT 
members  and  the  merchandise  was 
duty-free  during  the  potential 
assessment  period.  None  of  these  cases 
is  analogous  to  the  present  case  because 
Mexico  was  not  s  member  of  the  GATT 
at  the  time  the  duly-ftee  castings 
covered  by  this  review  were  imported. 
See  alsa  Portland  Hydraulic  Cement 
and  Cement  Clinker  from  Mexico:  Final 
ResulU  of  Countervailing  Duty 
Administrative  Review,  (S3  FR  18325. 
May  23. 1968). 

However,  with  Mexico's  accession  to 
the  GATT  on  August  24. 1966.  the  United 
States  has  an  "international  obligation" 
to  provide  an  Injury  test  under  section 
303.  which  prohibits  the  imposition  of 
countervailing  duties  absent  such  a  lest 
on  duty-free  merchandise  entered  into 
the  United  Stales  after  the  dale  of 
Mexico's  accession  to  the  GATT.  We 
are  currently  pursuing  means  by  which 
an  injury  determination  could  be  made 
concerning  imports  of  Mexican  castings 
entered  on  or  after  August  24. 1986.  the 
dale  of  Mexico's  accession  to  the  GATT. 

Final  Results  of  Review 

After  considering  all  of  the  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  0.01  percent  ad  valorem 
for  the  period  April  1. 1963  through 
December  31. 1963.  a09  percent  od 
valorem  for  the  period  January  1. 1964 
through  December  31.  1964.  and  0.18 
percent  ad  valorem  for  the  period 
January  1. 196S  through  December  31. 
1965.  The  Department  considers  any  rale 
less  than  OSO  percent  lo  be  de  minimis. 

The  Department  will  instruct  the 
Customs  Service  lo  liquidate,  without 
regard  lo  countervailing  duties,  all 
shipments  of  this  merchandise  exported 
on  or  after  April  1. 1963  and  on  or  before 
December  31. 1965. 

The  Department  will  also  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act.  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 


after  the  date  of  the  pubUcalion  of  this 
notice.  This  deposit  waiver  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.SC.  1675(aMl)J 
and  19  CFR  355.ia 


ordered  (see  also  52  FR  22512.  June  12. 

1967). 

Fra^W.CrssL 

Director.  Statutory  Import  Programa  Staff. 

(Fit  Doc.  80-1646  Filed  1-24-89:  8:45  am| 
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laeW. 

Aasittant  Secretary  for  Import 
Adminiatration. 

lanuary  IS,  I960. 

|FR  Doc  80-1660  Piled  1-24-80: 8:45  am) 
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BliMoraM  Slon*  CwMar;  DMWon  on 
Applcatton  for  OulyfrM  Entry  of 

SCMmmc  HWininieni 

This  decision  is  made  pursuant  lo 
section  e(c)  of  the  Educational 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  8»-eS1. 
80  Slat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5-00  p.m.  in  Room  1523.  U.S. 
Department  of  Commerce.  14lh  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  Number:  8»-222.  Applicant: 
Bluegrass  Stone  Center.  Lexli^oa  KY 
40604.  Instrument  Uthotripler.  Model 
HM4.  Manufacturer.  Domier 

Medizinlechnili.  West  Germany.    

Intended  Use:  See  noHce  at  53  FR  23781. 
June  24. 1988. 
Comments:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  available  in 
the  United  States  at  the  lime  it  was 
ordered  (August  21. 1967).  Reasons  for 
this  Decision: 

Although  Medslone  International.  Inc. 
Costa  Mesa.  California  mdnufactures  a 
comparable  device,  it  was  not  approved 
for  general  use  by  the  Food  and  Drug 
Administration  at  the  lime  of  order  of 
the  foreign  article. 

Our  consultants  at  the  National 
Institutes  of  Health  have  advised  us 
with  respect  lo  this  application  that 
there  were  no  linown  approved 
domestic  instruments  available,  at  the 
time  of  order,  which  were  equivalent  lo 
the  foreign  article. 

We  know  of  no  other  instrument  that 
was  being  manufactured  in  the  United 
Stales  which  was  of  equivalent 
scientific  value  to  the  foregin  instrument 
for  the  purposes  for  which  it  was 
intended  to  be  used  at  the  time  it  was 


IMvwatty  Of  CaMomia.  Of  aM 
Cotmrndamd  PocWon  on  Appicatlon» 
tor  Oifly-FrM  Entry  of  Sciontific 
NWirunMfm 

This  is  a  decision  consoHdated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Pari  301). 
Related  records  can  be  viewed  between 
&30  a.m.  and  5  p.m.  in  Room  2841.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC 

Docket  Number  88-176.  Applicant. 
University  of  California.  San  Diego.  La 
JoUa.  CA  92093.  Instrument  Cardiac 
Ventricular  Volume  Measuring  Device 
Via  Conductance.  Model  SIGMA-5. 
Manufacturer  Leycom,  The 
Netheriands.  Intended  Use:  See  notice  at 
53  FR  20152.  )une  2. 1966.  Reasons  for 
this  Decision:  The  foreign  instrument 
continuously  measures  ventricular 
(heart)  volume  by  analysis  of  five 
segmented  signals  from  an  impedance 
catheter.  Advice  Submitted  By:  The 
National  Institutes  of  Health.  September 
16.1968. 

Docket  Number  8ft-152.  Applicant: 
University  of  California.  San  Diego.  La 
Jolla.  CA  92003-0106.  Instrument:  Two 
(2)  Microelectrode  Microdrives. 
Manufacturer  Narishige  ScientiHc 
Instrument  Lab.  japan.  Intended  Use: 
See  notice  at  53  FR  17093.  May  13. 1968. 
Reasons  for  this  Decision:  The  foreign 
instrument  provides  high  mechanical 
stability  using  a  single-piece  electrode 
positioning  device  that  is  skull  mounted 
and  adjustable  in  x.  y.  and  z 
coordinates.  Advice  Submitted  By:  The 
National  Institutes  of  Health.  September 
15.1988. 

Docket  Number  88-163.  Applicant: 
Eastman  Dental  Center.  Rochester.  NY 
14620.  Instrument:  Dental  Implant 
Components.  Manufacturer 
Nobelpharma.  Sweden.  Intended  Use: 
See  notice  at  53  FR  17095.  May  13. 1988. 
Reasons  for  this  Decision:  The  foreign 
instrument  provides  optimum  geometric 
structure  and  titanium  purity  for  success 
in  osseoinlegration.  Advice  Submitted 
By:  The  National  Institutes  of  Health. 
September  6. 198& 

Docket  Number  88-143.  Applicant: 
University  of  Oklahoma.  Nurman.  OK 
73019.  Instrument:  Reflex  Microscope 


with  Software.  Manufactarer  Reflex. 
United  Kingdom.  Intended  Use:  See 
notice  at  53  PR  1510a  April  27. 1908. 
Reasons  for  this  Decision:  The  foreign 
instiunent  can  digitise  shape 
coordinates  in  three  dimensions  without 
physical  contact  with  a  precisiaa  of  0.02 
mm  in  the  horizontal  plane.  Advice 
Submitted  By:  The  National  Institutes  of 
Health.  September  8. 1918. 

Docket  Ntunber  86-132.  Applicant 
U.S.  Department  of  Energy.  Argoane.  IL 
6043»-461Z  Instrumeat  Laser.  Model 
HD-300.  Maaufacturer  Lumonics,  Inc. 
Canada.  Inteoded  Use:  See  notice  at  53 
FR  15099.  April  27, 1968.  Reasons  for 
this  Decision:  The  foreign  instrument 
provides:  (1)  microprocessor  controlled 
scanning.  (2)  repetitioB  rates  to  lOOHz. 
(3)  95  percent  beam  polarization,  and  (4) 
a  typical  linewidth  of  0.002nm.  Advice 
Submitted  By:  The  National  Institutes  of 
Health,  September  6. 1988. 

Docket  Number  88-138.  Applicant 
Cornell  University.  Ithaca.  NY  14853. 
Instrument  Research  Irradiator,  Model 
Ganunacell  1000.  Manufacturer  Atomic 
Energy  of  Canada.  Ltd..  Canada. 
Intended  Use:  See  notice  at  53  FR  15100, 
April  27. 198a  Reasona  for  this  Decisioa: 
The  foreicB  instrument  provides  a 
statienafy  1200  corie  oesium  scarce  and 
low  external  surface  radiation  (ai  to  0.3 
mrem/hr).  Advice  Submitted  By:  The 
National  Institutes  of  Health.  September 
6.1988. 

Docket  Number  88-141.  Applicant 
University  of  Wisconsin-Madison. 
Madison.  WL  Instrument  Laser 
Scanning  Confocal  Microscope  System. 
Manufacturer  MRC  Lasersharp,  United 
IGngdom.  Intended  Use:  See  notice  at  53 
FR  ISloa  AprU  27, 1988.  Reasons  for 
this  Decision:  The  foreign  instrument 
provides  scanned  laser  beam  confocal 
optics  and  computer-aided  three 
dimensional  image  processing.  Advice 
Submitted  By:  The  National  Institutes  of 
Health.  September  6. 1968. 

Docket  Number  88-117.  Applicant 
University  of  Cabfomia.  La  Jolla.  CA 
92003.  Instrument  Primate  Chairs  and 
Surgical  Implant  Components. 
Manufacturer  The  Workshop. 
University  of  Oxford.  United  Kingdom. 
Intended  Use:  See  notice  at  53  FR  15102. 
April  27. 1968.  Reasons  for  this  Decision: 
The  foreign  article  is  a  restraint  chair 
providing  high  stability  for  maintaining 
placement  of  neurological  electrode 
implants  in  primates.  Advice  Submitted 
By:  The  National  Institutes  of  Health. 
September  6, 1988. 

Docket  Number  88-e5lR.  Applicant 
Texas  A&M  University.  College  Station; 
TX  77843-3256.  Instrument 
Fluorescence  Lifetime  Spectrometer. 
Manufacturer  Edinburgh  Instnunents, 
Ltd..  United  Kk^dom.  Intended  Use:  See 


notice  at  53  FR  1811,  January  2Z  1988. 
Reasons  for  this  Decision:  "The  foreign 
instrument  provides  time-completed 
single  photon  cotmting  operating  m  the 
pulsed  Kght  mode.  Advice  Submitted  By: 
The  National  Institutes  of  Health, 
September  6, 1980. 

Docket  Number  87-297.  Af^dicant 
University  of  Vermont  Boriington,  VT 
05401.  Instrument  Rve  Syringe 
Quenched  Flow  Module.  Manufacturer 
Biologic  France.  Intended  Use:  See 
notice  at  52  FR  42026.  November  2. 1967. 
Reasons  for  this  Decision:  The  foreign 
instrument  provides  independent 
stepper  motor  control  of  five  syringes 
allowing  double  mixing  and  quenching, 
programmable  mixing  ratios,  and 
millisecond  dead  time.  Advice 
Submitted  By:  The  National  Institutes  of 
Health.  September  21. 1988. 

Docket  Number  88-181.  Applicant 
Virginia  Commonwealth  University. 
Richmond.  VA  23298-0551.  Instrumeat 
Microfbrge.  Model  lbff-83. 
Manufacturer  Narishige  Scientific 
Instrument  Laboratory,  Japan.  Inteoded 
Use:  See  notice  at  53  FR  20153,  June  2. 
1988.  Reasons  for  this  Decision:  The 
foreign  instrument  provides:  (1)  separate 
heating  and  cooling  control.  (2)  precise 
micromanipulator  positioning,  aind  (3) 
fire  polishing  at  60Qx  magnification. 
Advice  Submitted  By:  T^  National 
Institutes  of  Health.  September  6. 198& 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Health  advices 
that  (1)  the  capabilities  of  each  of  the 
foreign  instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  a]:q>aratu8  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument 

We  know  of  no  other  instrument  or 
apparatus  being  manuDactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Crasl. 

Director,  Statutory  Import  Programs  Staff 
(FR  Doc  80-1647  Filed  1-34-80;  8:45  am) 


Unhforsity  Of  Utah,  Of  aL;  AppBcations 
for  Duty-Free  Entry  of  Scientific 
litstniments 

Pursuant  to  section  6(c4  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  80-651;  80  Stat  897;  15  CFR  Part  301). 
we  invite  comments  un  the  question  of 


whether  instruments  of  equivalent 
scieirtific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  wtthm  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
DC  2023a  Apphcations  may  be 
examined  between  8:30  ajn.  and  5  pan. 
in  Room  2841,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW..  Washington.  DC 

Docket  Number  88-120R.  Applicant 
University  of  Utah,  Purchasing 
Department  151  Annex  Building.  Sah 
Lake  City,  UT  84112.  Instrument 
Scanning  Electron  Microscope.  Model 
Camscan  Series  2.  Manufacturer 
Cambridge  Scanning  Co..  Ltd..  United 
Kingdom.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Fedecal  Registar  of  April  27. 196& 

Docket  Number  80-015.  Applicant 
University  of  California  at  Berkeley. 
Purchasing  Department  2405  Bowditch 
Street  Berkeley.  CA  9472a  Instrument 
Electron  Microscope,  JEM-1200EX. 
Manufacturer  JEOL.  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  primarily  for  the  study  of 
specialized  nucleoprbtein  structures 
involved  in  the  control  of  higb-precision 
DNA  transactions  such  as  site-specific 
recombination.  DNA  replication  and 
gene  expression,  both  prokaryotic  and 
eukaryotic  systems.  The  experiments  to 
be  conducted  will  include  studies  on  the 
following: 

1.  Site  specific  recombination  of 
bacteriophage  2. 

2  Initiation  of  replication  of 
bacteriophage  Z 

3.  Determining  subonit  arrays  in  DNA 
replication. 

4.  Measurement  of  stereostrncture  of 
knots  and  catena nes  produced  by  site- 
specific  recoml>inatioa, 

5.  The  form  of  supercoiled  DNA 
[papilloma  virus), 

a  State  of  viral  minichromosomes 
from  ceUs  arrested  at  cell  metaphase. 

7.  Visualization  of  replication 
intermediaries  of  viral  DNA. 

In  addition,  the  instrument  will  be 
used  on  a  one-to-one  basis  in  the 
training  of  graduate  students  and  post- 
doctoral feUows.  Application  Received 
by  Commissioner  of  Customs:  October 
2a  198a 

Docket  Number  89-Oia  Applicant 
Louisiana  State  University  Medical 
Center  m  New  Orleans,  1901  Perdido 
Street  New  Orieans.  LA  70112. 
Instrument  Electron  Microscope,  CM- 
10/PC  Manufacturer  N.V.  Philips,  The 
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Nelheriands.  Intended  Use:  The 
instninMnt  wUl  b*  used  for  the  foUowing 
ivoearch  punxMea: 

1.  Study  of  the  presence  and 
distribution  of  neural  elements  in 
articular  structures  and  corneal  wound 

healing. 

2.  Examination  of  structure-function 

relationships  in  structural  membrane 
proteins  using  bdellovibrios  bacteria  as 
a  developmental  model  system  and  as  a 
highly  sensitive  probe. 

3.  Study  of  periodontal  cell 
attachment  between  bone-normal  root, 
bone-diseased  root  and  bone-root 
planed  diseased  root  in  the  presence 
and  absence  of  microbial  products. 

4.  Mapping  the  central  locations  of 
primary  afferent  synopses  from  the 
dental  pulp  and  assessing  their 
relalionshipa  with  trigeminothalamic 
relay  cells. 

5.  Investigation  of  cardiac 
hypertrophy  in  cultured  cardiac 
myocytes,  particularly  the  possibility  of 
constructing  a  ventricular  cardiac 
myocyte  tissue  culture  system  based  on 
heart  muscle  cells  from  spontaneously 
hyperteiuive  rats. 

&  Microstrucniral  investigation  of 
dental  alloys  used  for  restoration  and 
prosthetic  devices. 

Application  Received  by 
Commissioner  of  Customs:  October  28, 
1968. 

Docket  Number  80-017.  Applicant 
Tulane  University.  Delta  Regional 
Primate  Research  Center.  Three  River 
Road.  Covington.  LA  70433.  Instrument: 
Electron  Microscope,  Model  JEM- 
1200eX/SEG/DP/DP.  Manufacturer 
JEOU  Ltd..  Japan.  Intended  Use:  The 
instrument  will  be  used  to  examine 
animal  and  human  tissues  both  in  in 
vivo  and  in  vitro  druing  infectious 
disease  research.  Studies  will  include 
examination  of  the  organisms  and  the 
cells  affected.  The  instrument  will  also 
be  used  from  time  to  time  to  teach 
electron  microscopy  techniques  to 
undergraduate  and  graduate  students. 
Application  Received  by  Commissioner 
of  Customs:  October  31, 1988. 

Docket  Number  SIMnS.  Applicant 
National  Institute  for  Occupational 
Safety  and  Health.  Division  of  Physical 
Science  and  Engineering.  MRSa  4676 
Columbia  Parkway.  Cincinnati.  OH 
45226.  Instrument  Electron  Microscope. 
Model  )EM-100CXU.  Manufacturer 
JEOL  Ltd..  Japan.  Intended  Use:  The 
instrument  will  be  used  to  examine 
samples  from  industrial  hygiene  surveys 
and  asbestos  abatement  projects  for  the 
presence  of  asbestos  fibers.  Application 
Received  by  Commissioner  of  Customs: 

November  2. 1988. 
Docket  Number  89-019.  Applicant 

VA  Medical  Center.  4150  Qement 


Street  San  Francisco,  CA  04121. 
Instrument  Spedophotometer.  Model 
SF-^1.  Manufacturer  HiTech  Scientific 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  study  the 
rapid  kinetic  process  in  biological 
systems  in  order  to  deflne  the  transport 
and  enzyme  mechanisms  by  a  kinetic 
approach.  Application  Received  by 
Commissioner  of  Customs:  November  2. 
1988. 

Docket  Number  80-oea  Applicant 
University  of  Utah,  Purchasing 
Department  151  Annex  Building.  Salt 
Lake  City.  UT  84112  Instrument 
Electron  Microscope.  Model  H-60O-3. 
Manufacturer  Hitachi  Scientific 
Instruments.  Japan.  Intended  Use:  The 
instrument  will  be  used  for  research 
which  concerns  the  organization  of  the 
vertebrate  retina.  Application  Received 
by  Commissioner  of  Customs: 
November  2  1988. 

Docket  Number  B^-fOl.  Applicant 
University  of  Nebraska-Lincoln.  Center 
for  Agricultural  Meteorology  and 
Climatology.  242  Chase  Hall.  Lincoln. 
NE  68563-0728.  Instrument  Infrared  Gas 
Analyzer.  Model  BOOB.  Manufacturer 
Advanced  Systems.  Inc.  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  the  exchange  of 
carbon  dioxide  between  vegetated 
surfaces  and  the  atmosphere  in  order  to 
develop  improved  understanding  of 
surface  transfer  processes  controlling 
the  flux  of  carbon  dioxide.  In  addition, 
the  instrument  will  be  used  for 
educational  purposes  in  the  courses 
Agronomy  888,  980  and  Agricultural 
Engineering  880.  980.  Doctoral 
Dissertation.  Application  Received  by 
Commissioner  of  Customs:  November  2. 
1088. 

Docket  Number  80-022  Applicant 
U.S.  Department  of  Commerce.  National 
institute  of  SUndards  and  Technology. 
Building  222.  Room  A121.  Gaithersburg. 
MD  20800.  Instrument  Time-of-Flight 
Secondary  ion  Mass  Spectrometer. 
Manufacturer  Kratos  Analytical  United 
Kii^om.  Intended  Use:  The  instrument 
will  be  used  for  the  following  studies: 

1.  investigation  of  the  heterogeneous 
distribution  of  light  elements  (lithium, 
beryllium,  boron)  within  individual 
micrometer-size  aribome  particulates. 

2.  Study  of  the  ability  to  fingerprint 
individual  micrometer-sized  airborne 
particulates. 

3.  Mapping  of  the  distributions  of 
organic  species  and  polymer  on  surfaces 
and  in  biological  tissue  while  minimizing 
damage  produced  by  the  primary  ion 
beam. 

Application  Received  by 
Commissioner  of  Customs:  November  8. 
1908. 


Docket  Number  80-023.  Applicant 
U.S.  Department  of  Energy.  Aigonne 
National  Laboratory.  0700  South  Case 
Avenue.  Argonne.  IL  60430-4812. 
Instrument  Fragment  Mass  Analyzer. 
Manufacturer  Broker  Analtische 
Mesatechnik.  West  Germany.  Intended 
Use:  The  iiutrument  will  be  used  in  the 
study  of  nuclear  reactions  induced  by 
beams  from  the  ATLAS  heavy-ion 
accelerator  to  separate  nuclear  reaction 
products  from  the  primary  accelerator 
beam  and  to  disperse  them  at  the  focal 
plane  by  mass/charge.  Application 
Received  by  Commissioner  of  Customs: 
November  8. 1968. 
Pk^W.CnaL 

Director.  Statutory  Imparl  Programs  Staff. 
|FR  Doc  aO-lOM  Filed  1-24-80:  B:4S  am] 


TMao  A  ft  M  UnhMraHy.  St  aL; 
Cuiwoldaiod  Docialon  on  Apt 
for  Ouly-Free  Entry  of  SdMittflc 


This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  80-651. 80  Stat  807: 15  CPU  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5KX)  p.m.  in  Room  2841. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC 

Docket  Number  W-2Z7.  Applicant 
Texas  A  &  M  University.  College 
Station.  TX  77843.  Instrument  Gas 
Isotope  Ratio  Mass  Spectrometer. 
Manufacturer  CJS  Sciences.  Ltd.,  U.K. 
Intended  Use:  See  notice  at  S3  PR  30084. 
August  10. 1968.  Reasons  for  this 
Decision:  The  foreign  instrument 
provides  a  guranteeid  internal  precision 
of  0.015  per  mil.  an  automatic  cryo-cool 
inlet  for  sample  volumes  down  to  6.0  fil 
and  a  multi-sample  manifold  driven  by 
the  data  system.  Advice  Submitted  By: 
National  Bureau  of  Standards, 
September  19, 1988. 

Docket  Number  88-240.  Applicant 
Research  Foundation.  State  University 
of  New  York.  Stony  Brook.  NY  11794. 
Instrument  Micromanipulator. 
Manufacturer  Narashige,  Japan. 
Intended  Use:  See  notice  at  53  FR  31077. 
August  17. 196&  Reasons  for  this 
Decision:  The  foreign  instrument 
provides  hydraulically  driven,  vibration- 
free,  independent  movements  in  three 
dimensions  with  2J0  fun  increments. 
Advice  SubmiUed  By:  National 
institutes  of  Health.  September  27. 196a 

Docket  Number  88-225.  Applicant 
National  Bureau  of  Standards, 
Gaithersburg.  1^  20809.  Instrument  FTI 


Spectrophotometer  System,  Model 
DA3.ie.  Manufacturer  BOMEM,  Inc. 
Canada.  Intended  Use:  See  notice  at  S3 
FR  30064,  August  la  1968.  Reasons  for 
this  Decision:  The  foreign  instrument 
provides  an  unapodized  resolution  of 
0.02  cm~ '  and  a  spectral  range  of  200  to 
SaOOO  cm~  *.  Advice  Submitted  By: 
National  Institutes  of  Health.  September 
27,1968. 

Docket  Number  88-188.  Applicant 
University  City  Science  Center. 
Philadelphia,  PA  19104.  Instrument 
Mortar  and  Pestle  Mill  System  with 
Accessories.  Manufacturer  The  Pascal! 
Engineering  Co.,  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  53  FR  20154, 
June  2. 1986.  Reasons  for  this  Decision: 
The  foreign  instrument  extracts 
submitochondrial  particles  with  electron 
transfer  comonents  from  muscle  tissue. 
Advice  Submitted  By:  National 
Institutes  of  Health,  September  6, 1968. 

Docket  Number  88-199.  Applicant 
Duke  University  Medical  Center. 
Durham,  NC  27710.  Instrument  Mass 
Spectrometer,  Model  NM70S. 
Manufacturer  VG  Analytical.  Ltd.. 
United  Kingdom.  Intended  Use:  See 
noUce  at  53  FR  19064.  June  1. 1988. 
Reasons  for  this  Decisioiu  The  foreign 
instrument  provides  (1)  continuous  flow 
FAB,  (2)  resolution  to  SO  OOa  and  (3) 
scan  speed  to  0.1  seconds  per  decade. 
Advice  Submitted  By:  National 
Institutes  of  Health.  September  21. 198& 

Docket  Number  88-165.  Applicant 
Thomas  Jefferson  University, 
Philadelphia.  PA  19107.  Instrument 
Flash  Photolysis  Device.  Manufacturer 
Gert  Rapp.  West  Germany.  Intended 
Use:  See  notice  at  53  FR  1832a  May  23, 
1988.  Reasons  for  this  Decision:  The 
foreign  instrument  provides  focussing 
optics  and  pulse  shaping  optimized  for 
initiating  contractile  events  in  muscle 
fibers.  Advice  Submitted  By:  National 
Institutes  of  Health.  September  21. 198& 

Docket  Number  88-220.  Applicant 
Howard  Hughes  Medical  Institute. 
Upton,  NY  11973.  Instrument  Double 
Crystal  Monochrometer,  KMA-15. 
Manufacturer  Kohzu  Seiki,  Co..  Ltd.. 
Japan.  Intended  Use:  See  notice  at  53  FR 
23781,  June  24, 196&  Reasons  for  this 
Decision:  The  foreign  instrument 
provides  a  tunable  angle  range  of  4.5'  to 
70*  with  constant  height  and  a  double 
crystal  Advice  Submitted  By:  National 
Institutes  of  Health,  September  21, 1988. 

Docket  Number  88-217.  Applicant 
Thomas  Jefferson  University, 
Philadelphia,  PA  19107.  Instrument 
Myograph-Microfluoromety  System. 
Manufacturer  Dr.  K.  Guth.  West 
Germany.  Intended  Use:  See  notice  at  S3 
FR  22886.  June  17. 1968.  Reasons  for  this 
Decision:  The  foreign  instrument 
provides  a  force  transducer  with  a 
sensitivity  of  1.0  mg  with  low-drift  and  a 


linearity  range  of  at  least  3  mm.  Advice 
Submitted  By:  National  Institutes  of 
Health.  September  21. 198a 

Docket  Number  88-088R.  Applicant 
U.S:  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27771. 
Instrument  Mass  Spectrometer.  Model 
90.  Manufacturer  Finnigan  MAT.  West 
Germany.  Intended  Use:  See  notice  at  53 
FR  602a  February  29. 1988.  Reasons  for 
this  Decision:  The  foreign  instrument 
provides  a  (1)  resolution  to  50  000.  (2) 
mass  range  to  175  000  amu,  and  (3) 
continuous  flow  FAB  capability.  Advice 
Submitted  By:  National  Institutes  of 
Health.  October  4, 196a 

Docket  Number  88-068R.  Applicant 
University  of  Illinois  at  Chicago, 
Chicago.  IL  60680.  Instrument  Mass 
Spectrometer,  Model  MAT  90. 
Manufacturer  Finnigan  MAT,  West 
Germany.  Intended  Use:  See  notice  at  S3 
FR  1812.  January  22. 198a  Reasons  for 
this  Decision:  The  foreign  instrument 
provides:  (1)  Extended  mass  range  to  10 
000  amu,  (2)  scan  rates  to  0.01  seconds 
per  decade,  and  (3)  continuous  flow  FAB 
capability.  Advice  Submitted  By: 
National  Institutes  of  Health.  October  4. 
198a 

Comments:  None  received. 

Decision:  Approved.  No  instnmient  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Bureau  of  Standards  and  the 
National  Institutes  of  Health  advise  that 
(IJ  the  capabilities  to  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 

Frank  W.CraaL 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  89-1649  Filed  1-24-89:  a-45  am| 
■UMO  COK  3S1S-0S-M 


National  Ocoanic  and  Atmosptieric 
Administration 

Mid-Atiantic  Fisltery  ManagenfMnt 
Council;  Pulillc  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTKM:  Notice  of  public  hearings  and 
request  for  comments. 


hearings  to  allow  for  input  on 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fisheries 
(FMP). 

DATES:  Written  comments  will  be 
accepted  until  March  31. 1989.  All 
hearings  will  begin  at  7in  p.m.  and  will 
be  tape  recorded  with  tapes  filed  as  the 
official  transcript  of  the  hearing.  The 
hearings  are  scheduled  as  follows. 

1.  February  22. 1960.  Pocomoke. 
Maryland 

2.  February  27. 1980,  Pomona.  New 
Jersey 

3.  March  1. 1989.  Galilee.  Rhode  Island 

4.  March  a  1989.  Cape  May  Court 
House.  New  Jersey. 


;  Comments  may  be  mailed 
to  John  C  Bryson.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council.  Room  21ia  Federal  Building. 
300  South  New  Street  Dover.  DE 19901. 
The  hearings  will  be  held  at  the 
following  locations: 

1.  Pocomoke — Pocomoke  Days  Inn.  Rt 
13  South.  Pocomoke,  MD 

2.  Pomono— Stockton  State  College. 
Pomona.  NJ  ^ 

3.  Galilee — Dutch  Inn.  Great  Island 
Rd..  Galilee.  RI 

4.  Cape  May  Court  House — Cape  May 
County  Extension  Office. 
Dennisville  Rd..  Cape  May  Court 
House,  NJ. 


The  Mid-Atlantic  Fishery 
Management  Council  will  hold  public 


rARV  MRMaUTMNC  The  FMP 
was  developed  and  implemented  to 
reverse  the  decline  in  the  abundance  of 
the  surf  clam  resource.  While  the  FMP 
has  successfully  achieved  this  goal,  the 
industry  remains  overcapitalized.  The 
moratorium  on  entry  imposed  in  1977 
did  not  act  as  a  significant  check  on 
effort,  as  vessel  owners  increased  the 
fishing  power  of  their  vessels  to  deal 
with  the  constraints  of  a  management  ^ 
regime  centered  around  a  limitation  on 
fishing  time.  Currently,  vessels  are 
limited  to  several  6  hour  trips  per 
quarter.  In  an  effort  to  alleviate  the 
problems  and  inefficiencies  in  the 
fishery,  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  initiated 
consideration  of  a  management  scheme 
involving  an  allocation  of  the  resource 
quotas  among  participants  in  the  fishery. 
This  proposal  became  known  as 
Amendment  8  to  the  FMP.  The 
development  of  this  amendment  has 
been  closely  watched  by  the  industr\'.  In 
accord  with  section  302(h)(3)  of  the 
Magnuson  Act.  interested  industry 
members  have  been  afforded  many 
opportunities  to  participate  in  this 
development  process.  The  many  options 
originally  considered  as  management 
alternatives  have  been  weighed  and 
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coiuiderad  by  Ih*  Councfl  and  Miremed 
to  ■  point  whan  tho  hMfwitoy  cm  focos 
on  ■  coRipraMfisi^w  HMtw^mMin 
prograin  for  cuinnMint. 

Th«  industry  and  other  intamted 
members  of  Hm  pvblk  era  iavHad  to 
give  their  thoMitits  In  writiBS  or  at  the 
public  heeiinfs  listed  abeve  oa 
Amendment  8  which  pratmas  to:  (1) 
Revise  the  existing  veaaei  pansit 
requirement  (2)  create  an  allocatifla 
pmmit  requirement:  (3)  create  a  peraiit 
for  thoae  who  buy.  receive,  and  prooeaa 
surf  dams  or  ocean  quabogs:  (4)  allow 
the  NMFS  to  establish  fees  for  the 
permits;  (S)  combine  the  three  surf  clam 
management  areas;  (6)  initiate  a  vessel 
allocation  system  coastwide  for  both 
surf  dams  and  ocean  quahogs;  (7) 
remove  all  surf  dam  and  ocean  qaf 
effort  limitatKNis:  (8)  reduce  the  surf 
clam  minimtun  sue  to  4.7S*:  (0)  prawid* 
that  the  aurf  dam  minimum  siae  Umit 
may  be  tuapended  on  a  year  to  year 
basis  under  certain  conditkiaa:  (10) 
provide  that  dealers  and  procesaofs 
must  make  their  reports  available  fbr 
inspection  by  authorized  officers  or 
desiffiated  NMFS  employees:  (11) 
initiate  a  requirement  that  all  surf  dam 
and  ocean  quahog  cages  must  be  tagged 
from  the  time  the  surf  dams  or  ocean 
quahogs  are  placed  into  the  cage:  (12) 
prohibit  shucking  surf  dams  or  ocean 
quahogs  at  sea:  (13)  allow  the  Regional 
Director  to  require  that  vessd  owners  or 
operators  notify  NMFS  before  a  vessel 
departs  the  dock  on  a  trip  to  herueel  mmt 
dams  or  ocean  quahogs  and  bafate  Ike 
vessel  reaches  the  dock  from  a  trip  on 
which  surf  dams  or  ocean  quahogs  were 
cai^t:  (14)  remove  the  moratorium  oa 
the  entry  of  new  vessels  into  the  Mkl- 
Atlantic  surf  dam  fiahery:  and  (It) 
allow  the  Regional  Director  to  authoriie 
experimental  fishing  not  otherwise 
authorized  by  the  regulations  for  the 
collection  of  fishery  data. 

Dated:  faiMiary  It.  MM. 
MchaidiiBAiilii. 

Director  of  Office  of  FiahtrMt  Cmwui  lutmn 
and  MaitagmMttL  NoUontl  A#(ifme  fleaartef 
SanicB. 
|FR  Doc  «e-MM  med  1-as-Me  »4ft  ami 


DOAflTMENT  OF 


January  It.  ISM. 

The  U8AF  Scientific  Advisory  Beerd 
Human  Systems  Division  Advisory 
Croup  wiH  meet  at  Wright-Pa ttersen 
AFD.  OH  on  March  a.  1«i  from  MB 


.  to  S:90  p.m.  and  on  Marck  t.  Ign 
frtim  ttt)  a.m.  to  2K)0  p  jr..  in  Seem  Mi. 
Buildiiv  14. 
The  peipeee  of  the  1 


wiUbe 


protects  tela  ting  to  the  adaiieas  of  tke 
Hnmen  Systems  Division. 

The  meeting  ooooenis  amtters  listed 
in  section  8B2b(c)  of  Tide  S.  United 
Statea  Code,  specifically  subparagraph 
(1)  thereof,  and  acoordinfly.  wiH  be 
dosed  to  the  public. 

For  further  information,  contact  the 
Scientific  Adviaory  Board  Secfetariat  at 
202-007-4648. 
Patsy  |.CoMMr. 

Air  Force  Federal  Ragmtw  Liamm  Offioar. 
(FR  Doc  8B-1A35  Filed  l-St-ME  %M  am] 


USAF  Sdenttflc  Advtoory  Board 


)amiafy  18. 18M 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Electronic 
Combat  will  meet  on  February  O-Mi 
lOM  from  8:00  a.m.  to  MM  pjn.  at  the 
Pentagoa  Washington.  DC  2033a 

The  purpose  of  this  meetteg  is  to 
review  the  requirements  for  and  the 
status  of  Air  Force  Electronic  Coariwt 
programs.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  S52b(c)  of  Title  S. 
United  States  Code,  specifically 
sui>paragraph  (1)  thereof,  and 
accordingly  will  be  doaed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Boerd  Secretariat  at 
(202)  807-4648. 
Patsy  |.  Coooar. 

Air  Force  Faderal  Regitar  LJaiaon  Otficar. 
|FR  Doc  8B-1B34  Filed  l-a«-M:  8:45  am) 


OCPARTMENT  OF  EOUCATIOII 


;  Department  of  Education 
I  Notice  of  proposed  information 
collection  requests. 

•iMMMir  The  Director.  Office  of 
Information  Resources  Management 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwoii  Reduction 
ActoflOia 

OATn:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  nonul  review 
period  would  adversely  affect  the  public 
taiterest  Apprevel  by  the  Office  of 


ManageBMBl  and  Badget  (OMB)  has 
been  requested  by  Fobmery  21.  liM. 
AOOiWSSn:  Written  comments  should 
be  addressed  to  the  Office  of 
biformation  and  Regulatory  Affairs^ 
Attention:  ftm  Houser.  Desk  Officer. 
Depertment  of  Education.  Office  of 
ManagesMnt  and  Budget.  728  )ackson 
Place.  NW..  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  2B60S. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  K  Webster. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 
Offl«a»  Buildiog  3.  Washington.  DC 


HTNWOONTACn 
Margaret  &  Webster.  (202)  7S2-3eiS. 

3517  of  the  Paperwork  Redaction  Act  of 
1800  (44  U3.C  Ckepter  SS)  requires  that 
the  Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  Public  reporting 
burden  for  this  collection  of  informatioa 
is  estimated  to  average  31  minutes  for 
response,  induding  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  partidpation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  coilectioa  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  dMigetions. 

The  Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requesU  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested.  e.g.. 
new.  revision,  extension,  existing  or 
reinstatement  (2)  title:  (3)  frequency  of 
collection:  (4)  the  affected  public  (5) 
reporting  burden:  and /or  (6) 
recordkeeping  burden:  and  (7)  abstract 
OMB  Invites  public  comment  at  the 
address  spedfied  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  spedfied  above. 

Dated:  lanoery  ISi  ISSa. 
CHtaslLUoa. 

Director  for  Office  of  Infomtotioa  Retoarcea 
Managaatant 

Office  of  Educstjoosl  ff  esssrc 
bapcovaaBent 

Type  of  Review:  Expedited. 
Title:  hitegratad  Qwshty  Control 
Measarssaant  ftotscL 


Abstract  This  study  will  determine 
the  error  rate  in  swards  of  student  aid. 
assess  the  effectiveness  of  prior 
initiatives  to  reduce  errw  rates  and 
identify  new  initiatives  to  reduce  error 
rates.  The  Department  will  use  the 
information  to  compare  actual  award 
and  disbursement  amounts  calculated 
by  the  finandal  institution  with  those 
calculated  on  the  basis  of  the  best 
available  data. 


Additional  Information:  An  expedited 
review  is  requested  for  this  new 
measurement  project  to  allow  adequate 
time  to  collect  data  from  approximately 
3500  students  prior  to  the  end  of  the 
Spring  term.  This  information  collection 
is  required  for  the  Department  to  comply 
with  the  Financial  Integrity  Act  in  order 
to  measure  the  accuracy  of  student  aid 
programs. 

Frequency:  One  time  only. 


Affected  Public:  Individuals  or 
households:  businesses  or  other  for- 
profit  non-profit  institutions;  small 
businesses  or  organizations 

Reporting  Burden: 
Responses:  \\JOS». 
Burden  Hours:  5,676. 

Recordkeeping: 
Recordkeepers:0. 
Burden  Hours:  0. 
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Landing  Inatitution  Record  Foob 

I  ^*L?2!*^?  '^if  ^"^  reported  error  in  the  Stafford  Loan 
i^w?^  ?!J5  certification,  but  limited  data  uaa  gathered  on  loan 
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'pj   it«as  incltuiad  in  th«  four  quMtlonnair«s  and  thraa 
^rttfeation  form,  mxm   Ju«tifl«d  by  th«  •«v«n  MJor  project 
obj«ctiv««.  Exhibit  II-3  linJw  ••<*  obj«ctiv«  to  its 
corr««ponding  rM««rch  questions,  ■•thod  of  analysis,  priory 
data  nasds,  and  sourcss  of  data.  Thus,  ths  sxhibit  provides  an 
overall  pictura  of  ths  data  rsquirssants  of  sach  project 
objective. 


Public  reporting  burden  for  this  coll«ctionT*}7^5~i^?"  ^J.-. 
estimated  to  average  31  sinutes  per  response  injjvding  the  time 

for  reviewing  instructions,  searching  "i«<^i  »^ -jj^*  f ?f  ^"!;d 
gathering  and  maintaining  the  data  needed,  *  «  «>»Pl«Jin9  J^ 
rJiillinl   the  collection  of  information   SeKc  comments  regarding 

this  burden  estimate  or  any  other  aspect  on^*..£?iJ  hniS2n  to 
information,  including  suggestions  for  f«<3"cingthi8d  burden,  to 
the  O.S.  Department  of  Education,  Jn^Si^jSion  Management  and 
compliance  Division,  Washington,  D-C-  J"f2-4651,  and  to  the 
Office  of  information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Mashington,  D.C.  2i5f3. 
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whether  error  persists  in  the  Title  IV  programs 
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PROJECT  OBJECTIVE  2: 


To  cslaMtoli  wkcthcr  patterns  and  trends  of  error  exist  ttot  point  to  proMems  across  t>e  Title  H 
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PROJECT  OBJECTIVE  3: 
To  McaMre  Ike  cflecit  of  profartoail  JadfOMat  on  Title  IV  aid  rcdpicals 
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PROJECT  OBJECTIVE  7: 

To  describe  the  effects  of  proposed  corrective  actkms  on  improving 

quality  i«  tlie  delivery  of  Federal  student  aid 
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DEPAfrmENT  OF  ENERGY 

Record  of  Oedeion;  Supeccoiwiiictlnfl 
Super  CoHdef 


;  Department  of  Energy  (DOE). 
action:  Record  of  decision; 
Superconducting  Super  ColUder  (SSC). 


:  DOE  has  decided  to  proceed 
with  the  SSC  and  that  the  location  of  the 
SSC  ivill  be  in  Ellis  County.  Texas.  DOE 
will  prepare  a  Supplemental 
Environmental  Impact  Statement  (EIS) 
prior  to  construction  of  the  SSC. 
KM  RMTMCR  mrOIIMATIOII  eONTACT: 
Dr.  Wilmot  Hess,  Chairman.  SSC  Site 
Task  Force.  Office  of  Energy  Research. 
ER-65/GTN,  U.S.  Department  of  Energy. 
Washington,  DC  20S45. 

Dedsioa 

DOE  has  decided  to  proceed  with  the 
SSC  and  select  the  site  proposed  by  the 
state  of  Texas  as  the  location  for  the 
SSC.  The  Texas  site  is  located  in  Ellis 
County,  about  25  miles  south  of  Dallas 
and  35  miles  southeast  of  Fort  Worth. 

DOE  has  determined  that  this  site  is 
the  location  that  will  best  meet  its  goal 
to  permit  the  highest  level  of  research 
productivity  and  effectiveness  of  the 
SSC  at  a  reasonable  cost  of 
construction  and  operation,  with 
minimal  adverse  effect  on  the 
environment.  Prior  to  construction  of  the 
SSC  DOE  will  prepare  a  Supplemental 
EIS  to  further  analyze  impacts  at  the 
Texas  site  based  on  site-specific  design, 
and  assess  alternative  measures  to 
mitigate  potentially  adverse  impacts. 

Basis  for  Dedsioa 

This  Record  of  Decision  has  been 
prepared  pursuant  to  the  Council  on 
Environmental  Quality  "Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (NEPA)"  (40  CFR  Part  1500).  and  the 
"DOE  NEPA  Guidelines"  (52  FR  47662. 
December  15. 1987). 

The  Texas  site  was  selected  as  the 
preferred  alternative  for  location  of  the 
SSC  in  November  1988  and  was 
identified  as  such  in  the  final  EIS 
Superconducting  Super  Collider, 
December  1968  (DOE  EIS-0138).  In 
addition  to  the  information  considered 
in  selecting  the  preferred  alternative, 
DOE  has  considered  the  final  EIS  and 
issues  raised  in  comments  on  the  final 
EIS,  and  has  determined  that  the  Texas 
proposal  remains  superior  from  an 
overall  standpoint 

The  Texas  site  provides  the 
opportunity  to  construct  the  collider 
tunnel  in  a  uniform,  well-characterized 
geologic  medium.  The  chalk  and  marl  in 
which  the  tunnel  will  be  constructed  are 


essentially  impermeable.  The  average 
tunnel  depth  is  relatively  shallow,  about 
150  feet.  The  site  presents  minimal 
construction  risk. 

Ample  regional  resources  exist  at  tfie 
Texas  site  to  support  the  SSC.  The  local 
communities  can  provide  extensive 
housing,  services,  and  employment 
opportunities  for  workers'  families.  The 
site  is  easily  accessible.  There  is  a 
skilled  high-technology  and  construction 
labor  pool  in  the  area.  Coordination 
between  stat^  and  local  governmental 
units  is  effective.  A  high  level  of  public 
support  for  the  project  is  present. 

Environmental  regulatory 
requirements  can  be  met.  The  potential 
for  adverse  environmental  impacts  at 
the  Texas  site  is  small,  and  there  is  a 
substantial  potential  to  mitigate  any  of 
the  few  potentially  long-  and  short-term 
adverse  impacts.  The  potential 
disturbance  to  a  small  area  of  wetlands 
could  be  feasibly  mitigated.  About  30 
miles  of  new  roads,  25  miles  of  road 
upgrades,  and  5  miles  of  new  powerlines 
would  be  required  at  the  Texas  site,  but 
the  site  provides  enough  flexibility  for 
locating  these  facilities  that  long-term 
adverse  impacts  are  not  expected. 

The  regional  conditions  at  the  Texas 
location  would  not  pose  adverse  effects 
on  the  construction  or  operation  of  the 
SSC  The  climate  is  favorable  for 
construction  schedules,  and 
underground  vibrations  from  nearby 
activities  would  not  pose  a  problem.  The 
Texas  site  could  adequately  support  the 
SSC  needs  for  electricity  and  water. 

There  are  no  scheduling  problems 
anticipated  from  land  acquisition  at  the 
Texas  site.  An  estimated  420  ownerships 
would  be  affected,  which  would  result  in 
about  175  relocations. 

The  life-cycle  cost  estimate  for  the 
Texas  site  is  expected  to  be 
approximately  $10.8  billion,  which  was 
among  the  lowest  at  the  seven 
alternative  sites.  Aldiough  there  are 
inherent  uncertainties  in  predicting  costs 
for  this  project  at  any  site  over  the  25- 
year  operating  period,  possibly  in  the 
range  of  10  percent,  the  projected  life- 
cycle  cost  for  the  Texas  site  is 
consistent  widi  the  DOE  construction 
estimate  for  the  SSC.  As  explained  in 
the  final  EIS,  neither  the  no  action 
alternative  nor  the  programmatic 
alternatives  would  accomplish  the 
mission  of  the  SSC  Most  tedmical 
alternatives  were  determined  to  be  not 
feasible;  technical  alternatives  that  were 
feasible  were  not  expected  to  have 
environmental  consequences  vdiich 
would  be  significantly  different  from 
those  associated  with  the  conceptual 
design  for  the  SSC 


Background 

The  purpose  of  the  SSC  and  its 
associated  national  laboratory  facility 
will  be  to  investigate  die  structure  of 
matter  at  a  more  fundamental  level  than 
is  presently  possible.  This  will  provide 
the  capability  for  the  US.  to  maintain 
worid  leadership  in  hi^  energy  physics. 

The  SSC  will  be  the  largest  scientific 
instrument  ever  built  The  major  feature 
of  the  facility  will  be  an  oval  tunnel 
about  53  miles  in  circumference.  The 
tunnel  will  contain  approximately  10.000 
superconducting  magnets  which  will 
focus  and  guide  two  beams  of  protons 
(subatomic  particles).  The  beams  will  be 
accelerated  in  opposite  directions  to 
velocities  near  die  speed  of  light  and 
then  made  to  collide  at  energies  of  up  to 
40  trillion  electron  volts.  The  collisions 
are  expected  to  create  smaller 
subatomic  particles  which  will  be 
analyzed  to  determine  their  character. 

Construction  of  the  SSC  is  anticipated 
to  be  completed  during  the  late  1990's. 
The  SSC  is  expected  to  remain  in 
operation  for  25  to  30  years  after 
construction.  After  completion  of  its 
useful  life  it  will  be  decommissioned. 
Additional  NEPA  review  will  be 
completed  prior  to  a  decision  to  either 
(1)  &(pand  SSC  facilities  into  future  use 
areas;  or  (2)  decommission  the  facility. 

Research  and  development  for  the 
SSC  project  has  been  conducted  as  a 
national  scientific  effort.  In  1986.  the 
Ontral  Design  Group  of  Universities 
Research  Association.  Inc.  prepared  a 
"(Conceptual  Design  Report"  which 
concluded  that  the  SSC  was  technically 
feasible  and  that  cost  and  schedule 
estimates  were  acceptable.  In  January 
1987,  the  President  proposed 
construction  of  the  SSC  to  Congress. 
DOE  established  a  Site  Task  Force 
(STF)  in  February  1987  to  oversee  many 
of  the  site  selection  functions  and 
evaluate  proposed  sites  for  Ae  SSC 

In  April  1987  DOE  issued  an  Invitation 
for  Site  Proposals  (ISP)  for  the  SSC  The 
ISP  included  the  procedures  for 
selection,  qualification  criteria,  technical 
evaluaticm  criteria,  and  cost 
considerations.  Using  an  evaluation 
process  which  included 
recommendations  fit>m  the  National 
Academy  of  Sciences  and  the  National 
Academy  of  Engineering,  seven  best 
qualified  site  proposals  were  announced 
by  DOE  in  January  1968.  These  seven 
best-qualified  site  pn^xwals.  analyzed 
in  the  EIS  as  the  seven  reasonable  siting 
alternatives,  are  located  in  Arizona. 
Colorado.  Illinois,  Michigan,  North 
Carolina.  Tennessee,  and  Texas. 

DOE  issued  an  Advance  Notice  of 
Intent  to  prepare  the  SSC  EIS  (52  FR 
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16304.  May  4, 1987).  followed  by  ■ 
Notica  of  Intent  (53  FR  1821.  January  22. 
1968).  Scoping  meetings  were  held  near 
each  of  the  seven  sites.  DOE  issued  the 
draft  FJS  in  August  1968.  The 
Environmental  Protection  Agency  (EPA) 
Notice  of  Availability  (53  Fit  34148. 
September  2. 1968)  announced  a  45-day 
public  review  and  comment  period  on 
the  draft  EIS  During  that  time,  public 
hearings  were  held  near  each  of  the 
seven  sites.  DOE  received  oral  and 
written  comments  from  approximately 
5.700  commenters. 

On  November  la  1988.  the  Secretary 
of  Energy  selected  the  Texas  proposal 
as  the  preferred  alternative  for  the 
location  of  the  SSC.  Selection  of  the 
preferred  alternative  considered  the 
Hndings  presented  in  "SSC  Site 
Evaluations.  A  Report  by  the  SSC  Site 
Task  Force."  November  1988  (DOE/ER- 
0302).  snd  the  snalysis  of  the  sites  in  the 
draft  EIS.  The  Secretary  of  Energy  also 
considered  input  from  meetings  with  the 
•even  state  proposers  snd  the  DOE 
t^ergy  Systems  Acquisition  Advisory 
Hoard,  in  addition  to  issues  raised  in 
ix>mments  submitted  by  tite  public  and 
government  agencies  on  the  draft  EIS. 

DOE  issued  the  final  EIS  in  December 
1988.  The  EPA  Notice  of  Availability  for 
the  final  EIS  was  published  on 
December  18. 1988  (53  FR  50688). 

Ahatnadvas  Coneidstad 

Four  different  types  of  alternatives 
were  considered  by  DOE  for  this  project 
and  evaluated  in  the  EIS.  These  were: 
(1)  Technical  alternatives:  (2) 
programmatic  alternatives:  (3)  the  no 
action  alternative:  and  (4)  site 
alternatives. 

Technical  AJ tentative* 

DOE  considered  using  different  beam 
composition,  energy,  and  luminosity. 
DOE  siso  considered  using  conventional 
magnets,  wsrm  superconducting 
magnets,  and  alternative 
superconducting  magnets.  DOE  is  still 
considering  the  potential  for  feasible 
alternatives  to  the  design  of  detectors 
and  experimental  areas,  and  injector 
configurations.  Feasible  alternatives 
developed  will  be  identified  in  the 
Supplemental  EIS. 

Programmatic  Alternative* 

DOE  considered  using  other 
accelerators,  international  collaboration 
for  the  SSC  and  delay  of  constructing 
the  project. 

No  Action  Alternative 

DOE  considered  the  consequences  of 
a  decision  not  to  site,  construct,  and 
operate  tha  SSC 


Site  Altemativea 

The  seven  best  qualifiad  sites 
identified  by  DOE  in  January  1988  were 
analysed  as  the  only  reasonable  siting 
alternatives.  The  alternative  sites  sre 
located  in  Arizona.  Colorado.  Illinois. 
Michigan.  North  Carolina.  Tennessee, 
and  Texas. 
BnvifonmantaHy  Prafsrabia  Aheraadvaa 

Two  of  the  alternatives  assessed  in 
tha  EIS  are  believed  to  be 
environmentally  preferable:  (1)  The  no 
action  alternative:  and  (2)  the  Texas  site 
alternative. 

The  no  action  alternative  would  result 
in  the  least  amount  of  surface  and 
subsurface  environmental  effects  of  any 
alternative  considered  in  the  EIS. 
However,  the  no  action  alternative  is 
rejected  by  DOE  because  it  would 
jeopardize  the  future  of  the  U.S.  high 
energy  physics  program.  The  operation 
of  the  SSC  is  a  vital  component  of  future 
U.S.  basic  research  efforts  in  high 
energy  physics.  The  lack  of  this 
instrument  would  erode  U.S.  world 
leadership  in  this  field. 

Of  the  siting  alternatives,  the  Texas 
site  alternative  is  felt  to  be 
environmentally  preferable.  The  final 
EIS  indicates  that  the  adverse  ecological 
impacts  would  be  less  at  the  Texas  site 
compared  to  the  other  six  site 
alternatives.  The  selected  Texas  site  has 
already  been  highly  modified  through 
the  extensive  development  of  land  for 
pasture  and  farming,  snd  has  s  high 
potential  for  mitigation  of  adverse 
impacts. 

Mltiyttoo 

DOE  has  considered  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  construction 
and  operation  of  the  SSC  at  the  Texas 
site.  As  shown  in  the  final  EIS. 
construction  and  operation  of  the  SSC  at 
this  site  would  result  in  the  least  amount 
of  signifkant  sdversa  environmental 
impacts  which  could  not  be  mitigated. 
Residual  adverse  impacts  include:  Use 
of  a  small  fraction  of  the  excess  surface 
water  capacity;  disturbance  of  about  3 
acres  of  wetlands:  relocation  of  about 
17S  parties:  snd  impacts  from 
construction  of  about  30  miles  of  new 
roads.  25  miles  of  road  upgrades,  and  5 
miles  of  new  powerlines.  It  may  be 
possible  to  further  mitigate  these 
residual  impacts  through  modifications 
to  the  final  site  design.  Design  mitigation 
measures  will  be  identified  and 
analyzed  in  the  Supplemental  EIS. 
Beneficial  impacts,  besides  the 
knowledge  to  be  gained  from  operation 
of  the  SSC  include  increased  job 
opportunities  during  both  construction 


and  operation  of  the  SSC  and 
secondary  socioeconomic  benefits  to 
local  businesses  and  the  community. 

DOE  is  committed  to  implement 
mitigation  measures  required  by  DOE 
policy,  law.  or  regulation,  as  identified 
in  the  final  EIS.  In  addition.  DOE  will 
determine  through  the  Supplemental  EIS 
the  potential  for  three  additional  types 
of  mitigation:  (1)  Design-controlled 
elements  (those  included  in  the 
conceptual  design  for  the  SSC  and/or 
included  in  the  Texas  proposal):  (2) 
flexibility  in  placement  of  the  collider 
ring  and  other  surface  facilities:  and  (3) 
the  possibility  for  development  of 
additional  mitigation  measures  to 
further  reduce  residual  impacts 
identified  in  the  SSC  EIS.  The 
Supplemental  EIS  will  identify  measures 
to  mitigate  site-specific  adverse  impacts, 
such  as  for  fire  ant  control. 

FkMdplain/Wedaiids  Statament  of 
Findings 

Pursuant  to  Executive  Order  11988. 
"Floodplain  Management."  Executive 
Order  1199a  "Protection  of  Wetlands." 
and  10  CFR 1022.  "Compliance  With 
Floodplain/Wetlands  Environmental 
Review  Requirements."  DOE  has 
incorporated  a  fioodplain/wetlands 
assessment  «vithin  the  final  EIS  (Volume 
I.  Chapter  5;  and  Volume  IV, 
Appendixes  7  and  11).  The  final  EIS 
contains:  (1)  A  complete  description  of 
the  proposed  action  at  the  Texas  site, 
including  maps  of  Hoodplain  and 
wetland  areas;  (2)  assessment  of  the 
positive  and  negative  environmental 
effects  of  the  proposed  action  upon 
floodplain  and  wetland  areas:  and  (3)  a 
discussion  of  possible  alternatives 
which  would  lessen  or  avoid  adverse 
impacts  to  fioodplains  and  wetlands. 


Floodplaina 

Ellis  County.  Texas  is  included  in  the 
national  floodplain  mapping  program  of 
the  Federal  Emergency  Management 
Agency.  Using  the  SSC  conceptual 
design,  certain  of  the  project  facilities 
(about  10  acres  total)  and  some 
projected  future  use  areas  (about  70 
acres  total)  would  fall  within  the  100- 
year  Hoodplain  boundary  of  South  Prong 
Creek.  Chambers  Creek.  Baker  Branch. 
Mill  Branch,  and  an  unnamed  tributary 
to  Chambers  Creek.  Access  roads  would 
cross  the  stream  channels  of  Red  Oak 
Creek  and  Big  Onion  Creek. 

DOE  has  considered  alternative 
means  to  mitigate  adverse  impacts  to 
floodplains.  In  addition  to  not 
constructing  the  SSC  at  the  Texas  site, 
the  final  EIS  considers  the  flexibility  of 
relocating  either  the  collider  tunnel  or 
related  surface  facilities  to  avoid 


encroachment  upon  floodplains: 
construction  of  benns.  levees  or  other 
structures:  channel  diversion:  and 
construction  of  bridges  or  culverts  for 
access  roads. 

Construction  of  the  SSC  at  the  Texas 
site  would  not  conflict  with  state  or 
local  floodplain  protection  standards. 

Wetlands 

DOE  has  determined  that  it  is 
probable  that  construction  of  the  SSC  at 
the  Texas  site  will  encroach  upon  a 
small  amount  of  wetland  areas.  The 
wetlands  affected  include  both  natural 
areas  and  constructed  stock  ponds. 
About  3  acres  of  wetlands  would  be 
disturbed  if  the  facility  is  constructed 
according  to  the  conceptual  design. 
These  areas  have  been  previously 
degraded  from  a  natural  condition  by 
grazing  and  soil  erosion.  In  addition,  up 
to  about  37  acres  of  wetlands  could  be 
affected  by  construction  at  identified 
future  expansion  areas. 

Operation  of  the  SSC  should  not 
impact  existing  wetlands,  but  could  add 
additional  wetland  areas  due  to 
construction  of  a  400-acre  evaporation 
pond.  DOE  has  considered  alternative 
means  to  mitigate  adverse  impacts  to 
wetlands.  In  addition  to  the  option  not 
to  construct  the  SSC  at  the  Texas  site, 
the  final  EIS  addresses  the  potential  for 
relocating  surface  facilities  to  avoid 
wetland  areas:  using  bridges  for  access 
roads:  constructing  erosion  control 
measures;  using  responsible 
construction  practices:  and  replacing 
lost  wetlands. 

Supplemental  Assessment 

The  Texas  site  offers  great  potential 
for  flexibility  in  adjusting  both  the 
overall  layout  of  the  collider  ring  and 
location  of  surface  facilities  along  the 
ring.  Site-specific  impacts  to  floodplain 
and  wetland  areas  potentially  affected 
by  the  SSC  will  be  assessed  in  the 
Supplemental  EIS  after  initial  site  layout 
and  facility  design  are  determined.  DOE 
will  modify  the  &ial  design  of  the 
facility  to  avoid  floodplain  and  wetland 
areas  to  the  extent  practicable. 

Construction  of  ancillary  facilities, 
such  as  access  roads  and  utility  lines, 
and  diposal  of  tunnel  spoils,  could 
disturb  small  areas  of  floodplains  or 
wetlands.  Because  the  exact  location  of 
these  activities  has  not  yet  been 
determined,  site-specific  impacts  and 
mitigation  required  will  be  assessed  in 
the  Supplemental  EIS.  At  the  Texas  site 
about  550  acres  will  be  disturbed  by 
constructing  ancillary  facilities.  DOE 
anticipates  that  access  roads  and  utility 
lines  can  be  located  to  avoid  wetlands 
and  to  minimize  encroachment  upon 
floodplains.  Spoils  disposal  will  be  in 


existing  quarries  and  is  not  expected  to 
affect  either  floodplains  or  wetlands. 

The  final  EIS  indicated  the  potential 
for  adverse  impacts  to  floodplains  or 
wetlands  if  construction  occurs  in  the 
future  development  areas.  DOE  will 
prepare  additional  NEPA  documents  if 
specific  uses  are  proposed  for  these 
areas.  Site-specific  impacts,  and 
potential  mitigation  for  adverse  effects, 
would  be  determined  at  that  time. 

Concliisinn 

Based  on  careful  consideration  of  the 
environmental  impacts  associated  with 
the  proposed  action  and  alternatives  as 
analyzed  in  the  SSC  EIS.  comments 
received  on  the  EIS,  and  the  anticipated 
benefits  and  costs  associated  with  the 
proposed  action  and  its  various 
alternatives,  the  DOE  has  decided  to 
proceed  with  the  SSC  at  the  site 
proposed  by  the  State  of  Texas. 

Issued  at  Washington.  DC  on  January  18. 
1968. 

lohn  8.  Hemngloa, 
Secretary  of  Energy. 
(FR  Doc  89-1689  Filed  1-24-68: 6:45  am] 


OTnCV  Of  rossa  CfMi^y 

Coordinating  SuboommittM  on 
Potrolaum  Sloraga  A  Transportation. 
CmiNiiillaa  on  Palrotoum  Storaga  A 
Transportation,  National  Patroleuni 
Council;  Opan  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Coordinating  Subcommittee  on 
Petroleum  Storage  and  Transportation  of 
the  Committee  on  Petroleum  Storage  & 
Transportation  of  the  National 
Petroleum  Council 

Date  and  Time:  Tuesday,  February  21, 
1989, 1:00  pjn.:  Wednesday.  February  22. 
1969,  &-00  a  jn. 

Platx:  National  Petroleiun  Council, 
Conference  Room.  1825  K  Street  NW.. 
Suite  60a  Washington,  DC 

Contact-  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil 
Energy  (FE-l),  Washington.  DC  20585. 
Telephone  202/586-4695 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Review  draft 
volumes. 

Tentative  Agenda: 
— Opening  remarks  by  the  Chairman 

and  Government  Cochaiiman. 
— Review  the  drafts  of  Volume  L 

SujTuno/y  and  Volume  n.  j^ystejn 

Dynamics. 


— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Subcommittee  on  Petroleum  Storage  ft 
Transportation  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderiy  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Subconunittee  will  be  permitted 
to  do  so,  either  before  or  after  the  ~ 

meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Ms. 
Margie  D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  1E-I9a  DOE  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC  between  the 
hours  of  9K)0  ajn.  and  4K)0  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  OC  on:  Januaiy  19, 
1988. 

).  Allen  Waovlar. 
Assistant  Secretary  Fossil  Energy. 
(FR  Doc  88-1688  Filed  1-24-88: 8:45  am) 


Office  of  Nuclear  Energy 

Certification  of  the  Radtological 
CondWon  of  Tisenljf  smx  Privale 
propemes  Locaiea  ■!  ■nywooo, 
RoctieHe  Partt,  and  Lodli  NJ 

JMSENCV:  Office  of  Remedial  Action  and 
Waste  Technolog>'.  DOE. 
action:  Notice  of  certification. 


;  The  Department  of  Energy 
has  completed  radiological  survejrs  and 
taken  remedial  action  to  decontaminate 
10  properties  in  Rochelle  Park.  New 
Jersey;  8  properties  in  Lodi.  New  Jersejr: 
and  8  properties  in  Maywood,  New 
Jersey.  The  properties  were  found  to 
contain  quantities  of  radioactive 
material  from  thorium  processing 
activities  conducted  at  the  former 
Maywood  Chemical  Works. 

FOR  HMTHBI BMMMIATION  CONTACT: 

J.J.  Fiore,  Director,  Division  of  Facility 
and  Site  Decommissioning  Projects. 
Office  of  Remedial  Action  and  Waste 
Technology.  U.S.  Department  of  Energy. 
Washington.  DC  20545.  (301)  353-5272. 
8tl»tEMENTAirr  wrOWMATION.  The 
Department  of  Energy  (DOE).  Office  of 
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Nnclear  Btoarnr.  Office  of  RencdisI 
Action  and  W«««e  T^dHMtogy.  DhrisJon 
of  Facility  and  Site  DKOMmteateniMg 
Proiect^  h—  Uinikiiiw>led  e  lewdiel 
aclioo  pro*«rt  !■  Il»  Mijrwood.  Naw 
leraey.  aw  w  yeH  ol  a  ipactaPy 
aadMriaKl  laaaardl  mm!  dtvelepiMiit 

protect  rrW  Owgy  — ^  ^•**'    _ 
AppropriettoM  Act  Dsr  FY  MM).  The 
ultimate  oNaclhre  el  dM  pfOfraM  ia  to 
maiwe  d*«  any  praportiee  contaminated 
as  a  feeell  of  acMviUee  el  Ika  former 
Maywood  Clmmicel  Wofks  can  be 
certified  to  be  witbie  caneni 
rMHelegicel  geidaMMe  andappHcable 
standards  established  le  psatact  tbe 
general  fMbMc 

The  Maywood  Chemicel  Works  wes 
founded  in  tSH.  In  1916.  Ilw  eompeny 
begain  processiiig  tbortam  from 
monazite  sand  for  ose  in  manfaetorfng 
gas  mantlss  for  vailous  Mghtfng  devices. 
The  company  continDsd  iMs  work  mtH 
1960^  Process  wastes  fhm 
menufsctnrtng  oparatlons  were  pumped 
to  an  arae  wrest  of  the  phnt  (now 
dividsd  by  Roots  17).  Subesqusally. 
aoma  of  the  contaminated  westes 
migramd  onto  ad|ecent  properties  on 
Orave  Avenoe  and  Mffkwey  In  Rocfieiie 
Park. 

Over  a  period  of  time,  some  of  the 
residues  from  the  processing  eperetiaaa 
were  moved  fro*  the  oompeay's 
property  aad  uaed  ae  Uadfttt  ia  nearby 
low-lying  arses.  The  ccmtsmination  at 
the  Devison  and  Latham  properties  in 
Maywood  resulted  from  the  use  of  fill 
taken  from  the ' ' 
Works. 

Unlike  the  Psiissn  end  Ul 


propertiee  hi llsinosd.  N  is  not 
-tahihoaettaptep 


for  certain  hoa*  Aa  ptepatHee  in 
were  contamhMlad.  Accesdfaig  to  aa 
area  raaident  fiU  from  an  unknown 
■oorce  waa  brought  to  Lodi  and  spread 
over  large  portions  of  the  previously 
low-lying  and  swaeipy  eree.  Fbr  severel 
reesooa.  however,  a  more  plausible 
explanation  is  that  the  contamination 
migrated  along  a  drainage  ditch 
originatifv  oa  the  Maywood  Oiemical 
Works  propetty.  It  can  be  seen  from  oM 
photographs  and  tax  aups  of  the  area 
that  the  course  of  s  previously  existing 
streem  known  as  LodI  Brook,  which 
originated  at  the  Conner  Maywood 
Chemical  Wosks.  gsnerally  coincides 
with  the  path  of  contamination  in  Lodi. 
The  brook  was  subsequently  replaced 
by  a  storm  drain  system  »9  the  aree  was 
developed.  Secondly,  samples  taken 
from  LodI  properties  Iiioicete  eievateo 
concentrations  of  a  series  of  elements 
luwwn  as  rare  earths.  Rare  earth 
elements  ere  typlceRy  feoid  in  monazite 
sands,  wfakk  also  hwhidelhui  lam  IWs 
type  ef  aend  waa  bedsleck  et  dm 


Mayweed  Chandrel  Wefka.  and 
elevated  levels  ere  known  to  exists  in 
the  bypredect  el  the  extraction  ptocesa. 
Third,  the  retio  off  thotlem  to  otf»r 
radionecMes  foand  hi  LodI  is 
comparable  lo  the  redo  el  dioae  foend  in 

Maywood  and  RocheHe  Fsrk.  And 
nnally.  ka^  thne  rssMenis  of  Led!  rscaM 
chemicel  odors  hi  end  eroend  die  brook 
in  Lodi.  end  heve  seen  steem  rMng  off 
the  water.  Hieee  obaervetiona  saggeet 
discharges  of  contaminants  occurring 
upstream. 

In  t954.  die  Atooric  Eneigj 
Commission  (AEC)  issued  a  license  h> 
the  Maywood  Chemical  Works  to 
possess,  proosss.  sianafiBCtnT.  and 
distrionte  rsdioectrve  materials.  Tnis 
license  allowed  mannfacturhig  aetiviles 
to  continue  under  the  Atomic  Energy 
Actof1«»4. 

The  Slepen  Chemical  Compeny  (now 
called  the  Stepan  Company  (SC)) 
purchased  hlsywoed  Cksaical  Works  ia 
1960.  The  Stepan  Company  itself  has 
never  been  involved  in  the  maaafactare 
or  processing  of  sny  rsdieectiee 
materlala. 

In  1981.  the  SC  wes  issued  an  AEC 
radioactive  materials  storage  license. 
Bssed  on  AEC  inspections  of  snd 
information  related  to  the  pvaparty  on 
the  western  side  of  Route  17.  the  SC 
agreed  to  take  lemediel  ectkm  in  Ifwt 
area  and  began  in  1999  to  clean  ap  pfles 
of  thoriaai  waste.  As  resah.  residues 
snd  tailings  on  the  property  west  of 
Route  17  (referred  to  es  the  BaBod 
property)  were  parttally  stobiUied,  Proa 
1986  to  1988.  the  Stepen  Company 
moved  caalsminsted  BMlariai  from  west 
of  Reato  17  to  vartoaa  places  oa  the  site. 

At  the  le^peet  of  die  SC  a 
radiological  sareey  of  Ihe  company's 
property  east  of  Route  17  waa  awde  by 
the  ABC  ia  1988.  Baesd  OB  the  findings 
of  dM«  survey,  clssrsace  was  panted 
for  unrestricted  releese  of  the  prspsrty. 
At  the  dae  of  the  SMwey.  hoeiever.  the 
AEC  was  not  aware  of  waato  matariai 
still  present  west  ef  Roato  17.  Is  lato 
198a  a  resldanl'a  report  that  dto  area 
weal  of  Roato  17  wee  csatssiiaated 
initiatod  s  series  of  radiolegica) 
cheracterizations  thai  idstlffiiii 
conumhalsd  ereaa  ia  Maywood.  Lodi. 
and  RocheHe  Park.  New  Inaey. 

The  snadSBsal  of  ths  MM  Qiergy  end 
Wetar  Appraprtattoas  Ael  aadMsiaad 
DOE  to  conduct  a  dscaataadaatiaa 

four  sites  throughout  the  nation, 
including  die  site  of  dm  farmer 
Mayweed  Chandcal  Wotka  and  its 
vicinity  ptoparltos  la  the  Deroeghs  of 
Maywood  ead  Lodi  sad  Tenaship  of 
RocheHe  Park.  New  |ssae] 
action  at  these  properties  is 


performed  aader  Ike  disedioa  of  the 
Formerty  Utihaed  Silas  itemediel  Action 
Program  (PUSRAP).  a  DOB  effort  to 
identify,  decontaminate,  or  otherwise 
control  sites  where  low-level 
radioective  contaminetlon  (exceeding 
current  guideKnes)  remeins  from  either 
the  earfy  yean  of  the  nation's  atomic 
energy  program  or  conmiercial 
operations  causing  conditions  that 
Congress  has  mandated  DOE  to  remedy. 

On  the  basis  of  the  19M 
Congresstonal  aalhorisation.  DOE 
developed  e  remedial  ectioa  plan  to 
remove  tbe  ooalaniaalion  from  28 
vicinity  propertiee  to  Meywood.  Lodi. 
and  RocheHe  Park.  New  leraey.  The  first 
priority  liar  die  remedial  actwn  was  to 
remove  cjontaminated  materials  from 
residential  properties,  end  then  from 
commercial  properties.  These  melerials 
are  stored  at  the  Maywood  Interim 
Storage  Stte.  These  28  properties 
represent  the  Tirst  group  of  properties  for 
which  removal  actions  were  taken  under 
the  Maywood  project 

DOE  coordinated  its  activities  with 
the  New  (etsey  Department  of 
EnviisnaisntBl  Protodton.  Um  Borough 
of  Maywood.  the  Doroa^  of  Lodi.  and 
the  Townahip  of  RocheHe  l^ark. 

From  May  19M  to  Nevembcr  1986.  d»e 
28  properties  were  dscontominsled. 
Post-remediel  ection  surveys  heve 
demonstreted  end  DOE  has  certified 
that  radiological  conditions  on  the 
affected  piupeities  are  consistent  wHh 
applicable  criteria  and  that  the  use  of 
the  28  properties  presents  no 
rediokigical  hazard  to  the  general  public 
or  to  site  eccapanta.  These  findings  are 
supported  by  tbe  DOE  Certificatioa 
Docket  for  the  Bswedial  Action 
Perforated  at  Properties  in  Maywood. 
RocheUe  Psrk.  and  Lodi.  New  {ersey.  in 
igM  and  1986.  Accordingly,  these 
properties  are  releaaed  from  the 
Fornerly  Utihiad  Sites  Reawdtal  Actioa 
Program. 

The  certificatioa  docket  wiH  be 
available  for  review  between  9e80  a.m. 
and  4:00  pjn..  Mortday  through  Friday 
(except  Federal  holidays),  in  the 
Department  of  Energy  Aiblic  Rearfmg 
Room  k>cated  in  Room  1B-T90  of  the 
Forrestal  Bailding.  1000  Independence 
Avenue  SW..  Washington.  DC  The 
certification  docket  will  also  be 
available  at  the  Maywood  Riblic 
Library.  459  Maywood  Avenue. 
Maywraod.  New  Jersey  07607. 

The  Departatent  of  Energy,  through 
the  Oak  ibdfls  Operatioas  Office. 
Technical  Sstvioaa  Diviaioa.  baa  issued 
theioUewh^stolsmsBt 


SUtament  of  C^attificatioo:  Twenty-Six 
Properties  AtMtdaled  with  tbe  Fonner 
IMaywood  Chemical  Works 

The  U.S.  Department  of  Energ}'.  OaV.  Ridge 
Operations  Office.  Technical  Services 
Division,  has  reviewed  tite  radiological  data 
obtained  following  remedial  action  at  the  28 
subject  properties.  Based  on  this  review,  DOE 
has  certiried  that  the  properties  listed  below 
are  in  compliance  with  all  applicable 
decontamination  criteria  and  standards.  This 
certincation  of  compliance  provides 
assurance  that  use  of  the  properties  will 
result  in  no  radiological  exposure  above  DOE 
criteria  and  standards  to  members  of  the 
general  public  or  to  site  occupants. 
Accordingly,  tbe  following  properties  are 
released  from  tbe  Formeriy  Utilized  Sites 
Remedial  Actioa  Program: 
Parcel  1  located  on  454  Davison  Street, 

Borough  of  Maywood.  identified  as  Blodk 

124A.  Lots  22.  23. 
Parcel  2  located  on  46S  Davison  Street. 

Borough  of  Maywood,  identified  as  Block 

123,  Lots  18,  la  20A. 

Parcel  3  located  on  460  Davison  Street. 
Borough  of  Maywood.  identiHed  as  Block 

124.  Lots  24.  25. 

Parcel  4  located  on  464  Davison  Street 

Borough  of  Maywood,  identified  as  Block 

124.  Lots  28.  27. 
Parcel  5  located  on  468  Davison  Street 

Borough  of  Maywood,  identified  as  Blod( 

124,  Lots  2a  29. 
Parcel  6  located  on  459  Latham  Street 

Borough  of  Maywood.  identified  as  Block 

124.  Lots  18. 19. 
Parcel  7  located  on  461  Latham  Street 

Borough  of  Maywood,  identified  as  Block 

124.  Lots  16 17. 
Parcel  B  located  on  467  Latham  Street 

Borough  of  Maywood.  identified  as  Block 

124.  Lots  14. 15. 
Parcel  9  located  on  Ballod  Associates 

property  (up  to  the  toe  of  the  Route  17 

embanlunent).  Township  of  RocheUe  Parlu 

identified  as  Block  18.  Lot  1.  and  Block  19A, 

Lotl. 
Parcel  10  located  on  10  Grove  Avenue, 

Tonvnship  of  RocheUe  I>ark.  identified  as 

Block  17.  Lots  42.  43. 
Parcel  11  located  on  22  Grove  Avenue. 

Township  of  Rochelle  Park,  identified  as 

Block  17,  l^ts  48,  4a 
Parcel  12  located  on  26  Grove  Avenue, 

1  ownship  of  Rochelle  Park,  identified  as 

Block  17.  Lots  50.  51. 
Parcel  13  located  on  30  Grove  Avenue, 

Township  of  Rochelle  Park,  identified  as 

Block  17,  Lots  52.  53. 
Parcel  14  located  on  34  Grove  Avenue, 

Township  of  Rochelle  Parii,  identified  as 

Block  17,  Lots  54.  55. 
Parcel  15  located  on  38  Grove  Avenue, 

Township  of  Rochelle  Park,  identified  as 

Block  17,  Lots  56,  57. 
Parcel  16  located  on  42  Grove  Avenue, 

Township  of  Rochelle  Park,  identified  as 

Block  17.  Lots  58.  59. 
PHPcel  17  located  on  86  Park  Way,  Tonvnship 

of  Rochelle  Park,  identified  as  Block  17. 

Lots  36.  37.  38.  39B. 
Parrel  18  located  on  90  Park  Way,  Township 

of  Rochelle  Park,  identified  as  Block  17. 

I.otfc  39A,  4a  41. 


Parcel  19  located  on  58  Trudy  Drive,  Borough 

of  Lodi,  identified  as  Block  176G,  Lot  15. 
Parcel  20  located  on  59  Trudy  Drive,  Borough 

of  Lodi.  identified  as  Block  176H,  Lot  5. 
Parcel  21  located  on  61  Trudy  Drive,  Borough 

of  Lodi.  identified  as  Block  1761,  Lot  6. 
Parcel  22  located  on  64  Trudy  Drive.  Borough 

of  Lodi,  identified  as  Block  176L  Lot  3. 
Parcel  23  located  on  3  Hancock  Street, 

Borough  of  Lodi.  identified  as  Block  176H, 

Lot  4. 
Parcel  24  located  on  121  Avenue  F.  Borough 

of  Lodi.  identified  as  Block  223A.  LoU  60. 

61. 
Parcel  25  located  on  123  Avenue  F,  Borough 

of  Ijodt  identified  as  Block  223A.  Lots  60. 

63. 
Parcel  26  located  on  50  Avenue  C,  Borough  of 
^  Lodi.  identified  as  Block  212,  I^U  11, 12. 13. 

Dated:  December  21, 1988. 

|.E.Baubbtz. 

Acting  Director.  Office  of  Remedial  Action 
and  Waste  Technology.  Office  of  Nuclear 
Energy,  US.  Department  of  Energy. 
|FR  Doc.  8&-1600  Filed  1-24-88: 8:45  am] 


Federal  Energy  Regulatory 
ConMnlssion 

(Oocfcel  Noa.  CP88-S88-000,  el  aL] 

TrunkHne  Gas  Company,  et  aM  Natural 
Gas  CartHicata  FMngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tiunkline  Gas  Company 

[Docket  No.  CP89-586-000] 
lanuary  13. 1989. 

Take  notice  that  on  January  10. 1969. 
Tnmkline  Gas  Company  (Trunkline). 
P.O.  Box  1642  Houston.  Texas  77251- 
1642  filed  in  Docket  No.  CP89-  586-000  a 
request  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas   . 
imder  its  blanket  certificate  issued  in 
Docket  No.  CP86-586-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  transport 
natural  gas  for  Unicorp  Energy,  Inc. 
(Unicorp).  a  marketer,  pursuant  to  a 
transportation  agreement  dated 
November  1. 1988.  Trunkline  explains 
that  service  commenced  December  9. 
1988.  under  S  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-1575.  Trunkline 
further  explains  that  the  peak  day 
quantity  would  be  100.000  dekatherms. 
the  average  daily  quantity  would  be 
40.000  dekatherms,  and  that  the  annual 
quantity  would  be  14.600.000 
dekatherms.  Trunkline  explains  that  it 


would  receive  natural  gas  for  Unicorp's 
account  at  points  of  receipt  in  Illinois. 
Louisiana,  Texas  and  offshore 
Louisiana.  Trunkline  slates  that  it  would 
transport  and  redeliver  the  natural  gas 
to  Consiuners  Power  Company  in 
Elkhart  Indiana. 

Comment  date:  February  27. 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Line  Company 

(Docket  I4o.  CP89-577-O00I 
(anuary  13, 1980. 

Take  notice  that  on  |anuary  10  1980. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  147a  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-577-000  a 
request  pursuant  to  i  157.205  of  Ihe 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  LaSER  Marketing 
Company  (LaSER),  a  marketer  of  natural 
gas,  imder  United's  blanket  certificate 
issued  in  Docket  No.  CP88-6-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  103X00  MMBtu  of 
natural  gas  per  day  for  LaSER  fiom 
receipt  points  located  in  Louisiana. 
Mississippi  and  Texas  to  delivery  points 
located  in  Alabana.  Florida,  Louisiana. 
Mississippi  and  Texas.  United 
anticipates  transporting  on  an  average 
day  103,000  MMBtu  and  an  annual 
volume  of  37,595,000. 

United  states  that  the  transportation 
of  natural  gas  for  LaSER  commenced 
October  25, 1968.  as  reported  in  Docket 
No.  ST89-14O7-O0a  for  a  IZOniay  period 
pursuant  to  §  284.223(a)  of  the 
Commission's  Regidations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CP8fr-6-000. 

Comment  dote:  February  27. 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP89-585-000| 
(anuarj- 13. 1989. 

Take  notice  that  on  January'  10. 1969. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP89- 
585-000,  a  request  pursuant  to  i  157.205 
of  the  Commission's  Regidations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Amoco  Production  Company 
(Amoco)  under  its  blanket  certificate 
issued  in  Docket  No.  CP87-1 15-000 
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purmMit  to  MctioM  7  of  the  Nbl«ral  Cm 
Act  all  M  MMra  fuHy  Mt  forth  in  the 
raquesi  on  fUa  with  the  Commtmitm  and 
open  to  pobiic  Inspection. 

Tennessee  ziz.:  rt  that  purraent  lo  s 
transportetion  agreement  dated  October 
25.  ins,  as  amended,  it  woaM  transport 
natiwal  gas  for  Aomico.  a  prodiicer.  from 
pehrts  of  rsoslpt  leealsd  Offshore 
Louiiiana  and  in  the  slolee  of  Arhsfl 
Louisiana.  New  York  and  Texas  to 
various  delivery  points  locatsd  in 
multiple  states.  Tennc 
that  the  maximum  daily  qssntily  of 
natarai  gss  thai  vroald  ba  traasportwl 
far  AsMwa  woaU  ba  aoOkOQO 
dekathenaa. 

Tenneaaae  lodicatas  that  tt 
GomoMaoad  the  trssipnrtatian  of 
natural  gas  lor  Asmco  on  Novsabsr  1. 
IIM,  aa  lanortsd  tai  Docket  Na  8T- 
107e-«00i  far  a  U»day  petiad  paisasBl 
la  1 2M.223(a)  of  tba  Caawiasiaii's 
RiipiliHiai  (U CPR  aMJ23(s)). 

QMnsMNf  db«s.-Pebraary  27,  Mta.  fai 
sccordanoe  wMk  Slanaafd  rarayapa  C 
St  the  end  of  this  notice. 

4.T 


Gas 

IDockat  Na  CPaB-57S-000| 
January  ISL  NSa 

Tsks  notice  that  on  Janoary  10.  MHi 
Taxes  Gas  Ttansnlssion  Coiporation 
(Texas  Gas).  3800  Frederics  Strset. 
Owensboro.  Kentocfcy  42301,  filod  in 
Docket  Na  CFBt-STS-OOO  a  reqosst 
parsoant  to  II 1S7J06  and  2M.223  of  tba 
Commission's  Reaalations  onder  the 
Nstarsl  Gas  Act  ror  sathorlzation  to 
provida  an  intemiptible  transportation 
service  for  Energy  Buyers  Service 
Corporation  (BBergy  niyers/  onder  the 
bisnfcef  osrtixicata  issaed  in  Docket  No. 
CPB0-68B-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  sll  as  more  fuHy 
set  forth  in  the  request  on  file  with  the 
Conunission  and  open  lo  pabHc 
inspection. 

Texas  Gas  requests  authorization  to 
transport  en  a  peak  day  op  lo  10.mO 
K^Btu  of  natural  gas  ror  Ehergy  Buyers, 
with  sn  estimated  sverage  deily 
quantity  of  1.800  MMBtu.  Oa  an  annual 
bssis.  Energy  Buyers  estimates  a  volume 
of  up  to  2,000X100  MMBtu.  The  ultimate 
consumer  of  the  gss  would  be  Energy 
Bwyars  as  Lake  Side  Haspital.  et  aL 

It  is  slated  tkst  transporUlion  service 
for  Paeigy  Buyers  coaunsnced 
Nosassbar  23,  MM.  andsr  iie  IZIVday 
period  salaaMtIc  proaislons  of 
i  2M.223(s) of  dw Caainiisslons 
RepdatioiBS.  as  rsporled  in  Docket  Na 
STaa-iaoL 

Commttit  dote:  February  27.  MM.  in 
accordance  with  Standard  l^ragraph  G 
at  the  end  of  this  notice. 


NataalCas 
IDsckal  Ne^  CN»-I79-«M) 
laoeatylXIMa 

Take  notice  that  on  fsiaiary  11. 1MK  * 
Carnegie  Natural  Gas  Coaipany 
(Applicaot).  too  Regis  Avenue. 
Ptttsbucgh.  Psnnsyhfsnia  1523ft.  filed  in 
Docket  Na  CPI7-473-004.  a  petition  la 
amend  the  certificate  of  pubHc 

Docket  Na  CPV-CTS-OOA  en  laaaary  14. 

1988  so  as  to  authorise  Applicant  lo 
saoetitate  two  alternative  delivery 
points  for  one  ptettously  suthorised 
delivery  point,  sll  ss  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  lo  public 
inspection. 

Applicant  proposes  to  smend  the 
certificste  issaed  to  Applicant  by 
Conunission  order  of  fiimiaty  14. 1088,  in 
Docket  No.  CPB7-473-a00.  to  substitute 
two  eltemetive  delfvery  points,  station 
2037  in  Pickaway  County,  Ohio 
(Pickaway  delivery  point),  and 
measuring  station  1275  at  Waynesbuig 
in  Greene  County.  Rannsytvania 
(Wsynesbufg  delivery  point)  far 
meesuriag  slatisn  OV.  dH  Hooksr 
delivery  point  ss  points  of  delivery  from 
AppAcant  to  CohMhia  Gaa  d  OWa  Inc. 
(Columbia  Gas  of  OU»\ 

It  is  indicated  thet  the  Commission,  by 
order  dated  January  14, 1808,  authoriiea 
Applicant  to  seB  nstursi  gas  for  resale 
on  a  firm  basis  to  Cohaibia  Gas  of 
Pennsylvania.  Inc  and  Cohuabia  Gas  of 
Ohio.  II  is  further  indicated  that  the 
Commission  conditioned  Applicant's 
aathorisation  for  service  to  Cohuabia 
Gas  of  OMo  apoB  the  receipt  by  Texas 
Eastern  Trsnsaiission  Corporation 
fTaxaa  Bastsm)  of  eppropriate 
sutbuiisatlaw  to  deliver  gas  to  AtipHcant 
w  wm  rfloonf  cwiiwry  pont. 

Applicant  stataa  dist  since  the 
issaanoa  of  dM  osrtificate.  conatoadion 
Iv  Colaasbia  Gaa  of  Ohto  of  a  new  Mae 
to  serve  its  Cohaabos.  OMo  Biarket 
wUcfa  intarconnecta  with  the  Texas 
Baston  systan  rsquiraa  lacation  of  the 
dattvary  point  for  Cotuartiia  Gas  of  Ohio 
si  s  different  delivery  point  AppticanI 
further  statoa  dMt  as  psrt  of  dM  general 
restmclaring  of  Texas  Eastern's  saiss 
and  Iransportstion  services.  Texaa 
Eastern  has  sgissd  to  designste 
deMvartas  to  Cohuabia  Gas  of  Ohia  far 
ApphcanTs  aew  deiivtry  poial  far  sales 
service  lo  Appiicent  at  measuring 
station  2887  at  PIcfcaway.  Ohia  It  is 
submtttsd  that  Applicanto  sales  to 


•  TIm  patMoa  to  tmmud  mm»  \wmMnd  f«r  fHtag  on 

f  »i  jv  •(  Oa  CHMriHiM't  airiM  US  era 
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rtlmg  data  m  the  dale  oa  wUdi  tha  (aa  ia  paid. 


Colurabis  Gss  of  OMa  in  turn,  would  be 
msde  from  this  delivety  point  Applicant 
submits  that  this  station  is  in  the 
process  of  design  sad  construction  by 
Cohuabis  Gas  of  Ohio  sad  would  ba 
operational  in  the  near  future. 

AppHcanl  statoa  thai  prtor  to 
AppNeanf  s  being  eble  to  sMke  the  sale 
lo  Columbia  Gas  of  Ohio  at  die 
Pickawsy  delivery  point  the  new 
station  must  be  oonstmctad  by 
Cohuabia  Gas  of  Ohia  and  Um 
Pickaaray  dehvery  paint  muet  be  added 

10  Applicant's  service  agrecawnt  widi 
Texas  Bastem.  It  is  indicated  dtot 
ceilificato  suthority  arast  be  granted  to 
both  Carnegie  and  Texas  Bastem  to 
utilise  that  point  as,  respectively,  a  sales 
point  for  Ihe  sate  from  Applicant  to 
Columbia  Gas  of  Ohia  and  a  delivery 
point  far  dw  dsliveiy  fram  Texas 
Esstem  to  Applicant  Appicantsabaats 
that  it  is  haparattve  that  alternative 
oenvery  ponns  do  specmeo  m  uiuei  ro 
protect  itself  from  any  further  delays  in 
coBUBendof  sales.  Applicaat  requests 
thai  the  Commission  amend  its  order  to 
allow  deliveries  to  ba  nads  at  the 
ahsmaliva.  exialiag  dehvsry  poiat  diet 
Applicant  has  Texas  Eastern  at 
Waynesbnrg.  Applicant  states  thai  the 
adcfition  of  the  Waynesburg  delivery 
point  would  not  require  any  additional 
filings  t^  Texaa  Eastam.  Apphcanl 
furdier  stales  diat  die  addition  of  diis 
delivery  point  stoaU  provide  Applicant 
widi  the  opportnnity  to  uoiiuiience  ssles 
to  Columbia  Gas  of  Ohio  on  an  interim 
bssis  antii  authorixatioa  for  Texas 
Caslsin  to  add  the  Pickaway  delivery 
point  to  Applicant's  service  agrccsaent  is 
granted. 

Applicant  requests  thst  the  time  by 
which  sales  service  to  Columbia  Gas  of 
Ohio  must  commence  be  extended  to  a 
dato  no  earlier  than  three  months  from 
the  dale  on  which  Ihe  Conanission 
issues  an  order  authorizing  the 
Amendment.  Applicant  indicated  that 
the  Commission  order  required  sales 
service  related  to  the  construction  of 
facilities  to  commence  within  one  year 
from  the  dato  of  the  Comanssion's  order. 

11  is  indicated  diat,  atdwagh  Uie 
construction  authorized  in  the  order 
related  solely  to  the  proposed  service  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
Applicant  wishes  lo  ensure  thai  its 
certificate  to  serve  Cehibia  Gas  of 
Ohio  would  not  expire  before  sales  can 
coRHnence. 

Comment  date:  February  3. 1988,  in 
accordance  with  tiie  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


CPanhandfa 


Pipe  une 


IDodiet  Na  CPBa.«ei-000| 
Janvary  17.  IBSa 

Take  notioe  that  on  January  10, 1980, 
Psnhandle-fiastetn  Pipe  Line  Company 
(PanhoMitoJP.O.  Box  UMZMouston. 
Texas  772S3-1642.  filed  in  Oooketife. 
CP89-581-000a  request  pursuant  to 
S  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  284.223)  for  auUiorily  to  provide 
inlerruptible  tran^iortalion  service  for 
Mountain  Iron  and  Supply  Company 
(Mountain  iron),  a  marketer  of  natural 
gas,  under  Panhandle's  blanket 
transportation  certificate  aodmrity 
issued  November  2D,  1987.  in  Docket  No. 
CP8&-«85-a00.  all  as  more  fully  set  fordi 
in  Ihe  appHcation  which  is  en  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  states. it  will  receive  the 
gas  at  various  existing  points  on  its 
system  in  the  States  of  Texas. 
Oklahoma.  Kansas.  Colorado,  Wyoming 
and  Illinois  and  deliver  the  gas  for  die 
account  of  Mountain  iron  to  Central 
Illinois  Light  Oimpany  in  Tazewell 
Edgar.  Moohne,  Douf^as.  Vermillion, 
Logan.  Champeign.  Sangamon.  Peoria 
and  Knox  Counties.  Illinois. 

Panhandle  proposes  to  transport  up  to 
300  dt  of  gas  per  peak  day  and 
approximate^  100  dl  and  38J00  dt  of 
gas  per  average  day  and  annually, 
respectively. 'Panhandle  states  that  the 
transpoftatioB  service  commenced 
under  the  lao-day  aulomatic 
authorization  of  S  284.223(a)  of  the 
Commission's  Regulations  on  December 
1. 1988,  pursuant  to  a  transportation 
agreement  dated  October  14, 1988, 
Panhandle  notified  the  Commission  of 
Ihe  commencement  of  the  transportation 
8er\'ice  in  Docket  No.  ST89-1S73-00a 

Comment  date:  March  3. 1909.  in 
accordance  with  Standard  Paragraph  G 
at  the  end-of  this  notioe. 

7.  Nofdwin  Natural  Gas  Company. 
Division  of  Bofon  Corp. 

[Dooket  Ma  CWD  SSO.SD0] 
January  17. 1MB. 

Take  notioe  that  on  January  10. 1980, 
Northern  Natural  Gas  tympany. 
Diviskm  of  Baron  Coip.,  (Northern),  1400 
SmiUi  Staet  PjO.  Box  1188,  Houston. 
Texas  77251-1188.  filed  in  Docket  Na 
CP89-580-aoa  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  lo 
transport  natural  gas  on  behalf  of  Oxy 
USA  Ina  (Oxy).  a  producer  of  natural 
gas,  under  its  blaidcet  certificate  issued 
in  Docket  No.  CP86-435-008  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 


more  fuUy  set  forth  in  the  request  on  file 
widi  the  Commission  and  open  for 
public  inspection. 

Northern  stales  that  it  would 
transport  natural  gas  for  Oxy  from 
points  of  receipt  located  oEFshore 
Louisiana,  Mississippi  and Texasand  in 
the  state  of  Texas.  Northern  further 
steles  that  the  points  of  ddivery  would 
be  located  ofi^shore  Louisiana  and  Texas 
and  in  the  states  of  Louisiana  and 
Texas.  Northern  indicates  that  the 
maximum  daily  volume  of  natural  gas 
that  would  be  traasportad  for  Oxy 
would  be  SftOOO  MMBtu. 

Northern  states  that  it  coaunenoed^he 
transportation  of  natural  gas  for  Omy  on 
November  21. 198&  as  reported  in 
Docket  Na  8TBe-1410-88a  for  s  120Klay 
period  pntaoant  to  \  284.22a(a)  of  the 
Commisston's  Regnlatians  (18  C7S 
284.223(a). 

Comment  date:  Mardi  3, 1988,  in 
accordance  with  Standard  Parapaph  G 
at  the  end  of  this  notioe. 

8.  Williaaw  Natoral  Gas  Cooqiany 

(Dooket  Nd  Cn».55»-a(B| 

lanuaiy  17, 1918. 

Take  notice  that  on  January  6, 1988, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  CMdahoma  741(n, 
filed  in  Docket  No.  CP8O-5S»-000  a 
request  pursuant  to  §i  157 JQ5  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Ad  for 
authorization  to  provide  for  The  Quaker 
Oate  Company  (Quaker)  under  WNG's 
blanket  oeitifiGate  issued  in  Docket  No. 
CP86-631-000{Mixsuant  to  section  7  of 
the  Natural  Gas  Act  ail  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

WM^  requeste  authorization  to 
transport  on  an  interzuptible1>asis,.up 
to  a  maximum  (d  2.000  Mhffltu  of  natural 
gas  per  day  for  Quaker  from  various 
receipt  points  in  Colorada  Kansas, 
Oklahoma,  Texas  and  Wyoming  to 
various  delivery  pointe  on  WNG's 
pipeline  system  located  in  Missouri. 
WNG  antidpates  transporting  XJBM 
MMBtu  on  aa  average  day  and  7304100 
MMBtu  on  an  annual  basis. 

WNG  states  diat  the  transportation  of 
natural  gas  for  Quaker  commenced  on 
September  25, 1988,  as  reported  in 
Docket  No.  STB9-1571-000.  for  a  120^y 
period  pursuant  to  $  2B4.2Z3(a)(1)  of  the 
Commission's  Regulations  aiad  the 
blanket  certificate  issued  to  WNG  in 
Docket  No.  CP8&<631-00e.  ¥VNG 
proposes  to  continue  diis  service  in 
accordance  with  {§  284.221  and  2IM.223 
of  the  Commission's  Regulations. 


Comment  date:  March  3, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Trankline  Gas  Company 

(Dodiet  No.  CPBB-547-aaO] 
January  17,  iMBi 

Take  notioe  that  on  January  6. 1988, 
Triinkline  Gas  Coaipany  (TranklineJ. 
P.O.  Box  1842,  Houston,  Texas  77251- 
1642,  filed  in  Docket  Na  CPaO-647-080  s 
request  porsnsnt  to  §  157.206  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Ad  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Entrade  Corporation  (Entrade).  a 
marlceter  of  natiual  gas.  under 
Trunkline's  blanket  oettificate  issued  in 
Docket  Na  C788-586-000  pursuant  to 
section  7  of  die  Natural  Gas  Act  all  as 
more  fiiUy  set  forth  in  the  request  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Specifically.  Trunkline  requests 
authority  to  transport  up  to  7j000  Dt  per 
day,  on  an  intemiptible  basis,  oo  behalf 
of  Entrade.  pursuant  to  s  Transportation 
Agreement  dated  Sqitember  20. 1988 
(Agreeement).  Trunldine  states  that  the 
Agreement  provides  for  Trunkline  to 
receive  gas  on  behalf  of  Entrade  at 
various  existing  pointe  of  receipt  on  ito 
system  and  deliver  snbiect  gas.  less  fuel 
and  unaccounted  for  line  loas.  to 
Consumers  Power  Company  in  Elldiart 
County,  Indiana.  I%ak  day  and  average 
day  transportation  quantities  are  both 
estimated  to  be  7.000  Dt  and  based 
thereon,  the  annual  tramqiortation 
quantity  is  expeded  to  be  2.5SSj000  Dt 
Trunkline  advises  that  the  sen  ice 
commenced  on  Odober  4. 1088,  as 
reported  m  Docket  Na  S18»-0633-00a 
pursuant  to  S  284.223(a)  of  the 
Commission's  Regulationa. 

Comment  date:  March  3. 1888.  in 
accordance  arith  Stmnlanliteagraph  G 
at  the  emi  of  this  notioe. 

18.  Texas  Gas  TrsnsanssM 

|Docl(et  No.  GPBS-Sn-OOH 
Januaiy  17. 1989. 

Take  notice  that  on  January  10. 
Texas  Gas  Transmission  Co^matioo 
(Texaa  Gas).  3800  Fredenca  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP89^581-000  a  request 
pursuant  to  §S  57.206  and  284.ZZ3  of  Ihe 
Commission's  Regulations  nnder  the 
Natural  Gas  Act  for  authorizatioB  to 
provide  an  intemiptible  transportation 
service  for  Southern  Gas  Company,  bic 
(Southern)  under  the  blanket  certificate 
issued  in  Docket  No.  CPB8-886-a00 
pursuant  to  section  7  of  die  Natural  Gas 
Act  ail  as  more  fully  set  forth  in  the 
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raquesi  on  flie  with  the  Commiuion  and 
open  to  public  inspection. 

Texas  Gas  requests  authorisation  to 
transport  on  a  pealc  day  up  to  ZOaooO 
MMBtu  of  natural  gss  for  Southern,  with 
an  estimated  average  daily  quantity  of 
2a000  MMBtu.  The  ultimate  consumer  of 
the  gas  has  been  identified  by  Southern 
as  various  end-users  behind  Western 
Kentucky  Gas  Company. 

Transportation  service  for  Southern 
commenced  November  24. 1986.  under 
the  120-day  automatic  provisions  of 
I  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  Na 
STBO-1379. 

Comment  date:  March  3. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Dated  Gas  Pfpa  Uaa  Conpany 

(Docket  No.  CPa»-63a-O00| 
January  17, 1980. 

Take  notice  that  on  January  5. 1986. 
United  Gas  Pipe  Line  <:ompany  (United). 
Post  Office  Box  1478.  Houston.  Texas 
77251.  flied  in  Docket  Na  CPB6-S38-000 
a  request  pursuant  to  i|  157.206  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.206)  for  authorisation  to  transport 
natural  gas  for  Graham  Marketing 
Company  (Shipper)  under  the  blanket 
certificate  issued  in  Docket  No.  CP86-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  it  proposes  to 
transport  for  Shipper  1234100  dt  on  a 
peak  day  123J00  dl  on  an  sverage  day 
and  45.1144)00  dt  on  an  annual  basis. 
United  also  states  that  pursuant  to  a 
Transportation  Agreement  dated 
November  0. 1988  between  United  and 
Shipper  (Transportation  Agreement) 
proposes  to  transport  natural  gas  for 
Shipper  from  points  of  receipt  located  in 
various  counties  in  Louisiana.  The 
points  of  delivery  snd  ultimate  points  of 
delivery  ere  located  in  multiple  state. 

United  further  states  that  it 
commenced  their  service  November  9. 
1966.  ss  reported  in  Docket  Na  ST86- 
13SO-00a 

Comment  date:  March  3. 1980.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


12.  Ts 


I  Gas 


IDockat  No.  Cn»-541-4)00| 
January  17,  IMB. 

Take  notice  that  on  January  5. 190a 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houstoa 
Texas  772S2.  filed  in  Docket  Na  CPIO- 


541-OOa  a  request  pursuant  to  1 157,206 
of  the  Commission's  Regulations  under 
the  l^tural  Gas  Act  (18  CFR  157.206)  for 
authorization  to  transport  natwal  gas 
for  ainton  Gas  Marketing.  Inc.  (Ointon) 
under  its  blanket  certificate  issued  in 
Docket  Na  CP67-115-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
Inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  October 
25. 1966.  it  would  transport  natural  gss 
for  Clinton,  s  marketer,  from  points  of 
receipt  located  offshore  Louisiana  and 
in  the  states  of  Texas.  Louisiana  and 
New  York.  Tennessee  further  states  that 
the  point  of  delivery  would  be  located  in 
the  state  of  Louisiana.  Tennessee 
indicates  that  the  ultimate  delivery  point 
of  the  natural  gas  would  be  the  state  of 
Ohio.  Tennessee  states  that  the 
maximum  daily  quantity  of  natural  gas 
that  would  be  transported  for  Qintoo 
would  be  lejOO  dekatherms. 

Tennessee  Indicates  that  it 
commended  the  transportation  of 
natural  gas  for  CHnton  on  December  1. 
1966.  as  reported  in  Docket  Na  STB9- 
1427-000.  for  a  120-day  period  pursuant 
to  I  284.223(a)  of  the  Regulations  (16 
CFR  264.223(a)). 

Comment  date:  March  3. 198a  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notica 

la.  Nuilhwaal  PIpaMna  Cotporatioo 

(Docket  Na  Cn0-M7-OOO) 
January  17.  1988l 

Take  notice  that  on  January  0. 1966, 
Northwest  Pipeline  Corporation 
(Northwest).  296  Chipeta  Way.  Salt  Lake 
aty.  Utah  84106,  filed  in  Docket  Na 
CP89-5e7-000  a  request  pursuant  to 
1 157.206  of  the  Commission's 
Regulatioas  under  the  Natural  Gas  Act 
(16  CFR  157.206)  for  suthorization  to 
transport  natural  gas  for  Weyerhauser 
Company  (Weyerhauaer).  an  end-user  of 
natural  gas.  under  Northwest's  blanket 
certificate  issued  in  Docket  Na  CP8e- 
578-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspectioa 

Northwest  proposes  to  transport  up  to 
38.3701000  MMBtu  equivalent  of  natural 
gas  on  a  peak  day.  300  MMBtu 
equivalent  on  an  sverage  day  and 
1204)00  MMBtu  equivalent  on  sn  annual 
basis  for  Weyerhauser.  It  is  stated  that 
Northwest  would  receive  the  gas  for 
Weyerhauser's  account  st  various 
existing  points  on  Northwest's  system 
and  would  deliver  equivalent  volumes  at 


existing  interconnectiona  between 
Northwest  and  Cascade  Natural  Gas 
Corporation.  Washington  Natural  Gas 
Company  and  Northwest  Natural  Gas 
Company  in  Washington  and  Oregon,  it 
is  asserted  that  the  service  would  be 
effected  using  existing  facilities  and  thai 
no  construction  of  facilities  would  be 
required,  it  is  explained  that  the 
transportation  service  commenced 
November  24. 1966,  under  the  self- 
implementing  authorization  of  I  264.223 
of  the  Commission's  Regulations  as 
reported  in  Docket  No.  STBO-1317. 
Comment  date:  March  3. 1666.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  NortlMtB  Natutal  Gas  Conpany 

(Docket  Na  CPa»-«S0-OOO| 
January  17,  IMS. 

Take  notice  that  on  January  9. 198a 
Northern  Natural  Gas  Company 
(Northern).  1400  Smith  Street  P.O.  Box 
118&  Houston.  Texas  77251-1188.  filed 
in  Docket  No.  CPBB-55e-000  a  request 
pursuant  to  ||  157.206  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  intemiptible 
basis  on  behalf  of  Union  Texas 
Petroleum  Corporation  (Union  Texas 
Petroleum),  a  producer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  Na  CP8e-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of  Union 
Texas  Petroleum  between  numerous 
points  of  receipt  and  delivery  located  in 
offshore  Louisiana,  offshore  Texas. 
Louisiana.  Texav  and  offshore 
Mississippi. 

Northern  further  states  that  the 
maximum  daily,  average  and  annual 
quantities  that  it  would  transport  oo 
behalf  of  Union  Texas  Petroleum  would 
be  SaOOO  MMBtu  equivalent  of  natural 
gas.  22.500  MMBtu  equivalent  of  natural 
gas  and  ia9S04)00  MMBtu  equivalent  of 
natural  gas.  respectively. 

Northern  indicates  that  in  Docket  No. 
STB9-14ia  filed  with  the  Commission 
on  December  22. 1966.  it  reported  that 
transportation  service  on  behalf  of 
Union  Texas  Petroleum  had  begun  under 
the  120-day  automatic  authorization 
provisioiu  of  i  284.223(a). 

Comment  date:  March  3. 198a  in 
accordance  «vith  Standard  Paragraph  G 
at  the  end  of  this  notice. 


lS.Nottbwest 

(Docket  Na  Cn»  MS-OOPJ 

January  17. 198B. 

Take  notice  that  on  January  a  198a 
Northwest  Pipeline  Corporation 
(Northwest).  296  Chipeta  Way.  Salt  Lake 
City.  Utah  8410a  filed  in  Docket  Na 
CP8B-565-000  a  request  pursuant  to 
S  157.206  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
tcansport  natural  gas  for  Ball-Incon 
Glass  Packaging  Corporation  (Ball- 
Incon).  an  end-user  of  natural  gas.  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP86-57B-00a  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  t^n 
to  public  inspection. 

Nordiwest  proposes  to  transport  up  to 
4,000  MMBtu  equivalent  of  natural  gas 
on  a  peak  day,  80  MMBtu  equivalent  on 
an  average  day  and  30,000  MMBtu 
equivalent  on  an  annual  basis  for  BaU- 
Incon.  It  is  stated  that  Northwest  would 
receive  the  gas  for  Ball-Incon's  account 
at  various  existing  points  on 
Northwest's  system  and  would  deliver 
equivalent  volumes  at  existing 
interconnections  between  Northwest 
and  Washington  Natural  Gas  Company 
in  Washington.  It  is  asserted  that  the 
service  would  be  effected  using  existing 
facilities  and  that  no  construction  of 
facilities  would  he  required.  It  is 
explained  that  the  transportation  service 
coBunenced  November  24, 1988,  under 
the  self-implementing  authorization  of 
S  284.223  of  the  Commission's 
Regulations  as  reported  in  Dodcet  No. 
ST8B-1321. 

Comment  date:  March  3, 1968.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

la  Southern  Natural  Gas  Company 

(Docket  No.  CPS»-^71-000| 
January  17, 1989. 

Take  notice  that  on  January  a  198a 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202.  filed  in  Dodcet  Na 
CP88-571-000  a  request  pursuant  to 
iS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  lo 
tranipert  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  lo  transport 
natural  gas  for  Rangeliae  Coiporation 
(Raageline)  pursuant  toAate  Schedule 


IT.  Southern  explaina  that  service 
commenced  November  4. 198a  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Dodcet  Na 
STB9-1543.  Southern  explains  that  die 
peak  duty  quantity  would  be  15.500 
MMBtu.  the  average  daily  quantity 
would  be  5,150  MMBtu.  and  that  the 
annual  quantity  would  be  14l7a7SO 
MMBtu.  Southern  explains  that  it  would 
receive  natural  gas  for  Rangeline's 
accoimt  at  existing  receipt  points  in 
Louisiana,  offshore  Louisiana,  Texas. 
Mississippi,  offshore  Texas,  and 
Alabama  for  delivery  at  various  delivery 
points  in  Mississippi. 

Comment  date:  March  3. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Southern  Natural  Gas  Company 

(Docket  No.  CP8»-S73-000| 
January  17. 1988. 

Take  notice  that  on  January  9, 1989, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham. 
Alabama  35202,  filed  in  Docket  Na 
CP89-573-000  a  request  pursuant  to 
§S  157.205  and  284.223  of  the 
Connnission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000  pursuant  to  secticm  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport 
natural  gas  for  Sonat  Marketing 
Company  (Sonat)  pursuant  to  Rate 
Schedule  FT.  Southern  explains  that 
service  commenced  November  1, 1988. 
under  $  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  D<x:ket  No. 
ST89-1S48.  Southern  explains  that  the 
peak  duty  quantity  would  be  1,000 
MMBtu,  the  average  daily  quantity 
would  be  200  MMBtu.  and  that  the 
annual  quantity  would  be  73,000  MMBtu. 
Southern  explains  that  it  would  receive 
natural  gas  for  Sonat's  account  at 
receipt  points  in  Louisiana,  offshore 
Louisiana,  Texas,  Mississippi,  offshore 
Texas,  and  Alabama  for  delivery  at  a 
delivery  points  in  Alabama. 

Comment  date:  March  3. 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

la  Williams  Natucal  Gas  Company 

(Docket  NO..CP89-551-000] 
January  17, 1969. 

Take  notice  that  on  January  6, 1989, 
Williams  Natutal  Gas  Company  (WNC). 
P.O.  Box  328a  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP8e-551-000  a 


request  pursuant  to  |i  157.205  and 
284.223(2Xb)  of  die  Commission's 
Regulati<ms  under  the  Natural  Gas  Ad 
for  authorization  to  transport  gas  for 
Kansas  Industrial  Energy  Supply 
Company  (Kansas  Industrial),  under 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP8&-631-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

WNC  states  that  it  would  transport 
on  an  intemiptible  basis,  up  to  a 
maximum  to  15.000  MMBtu  of  natural 
gas  per  day  for  Kansas  industrial  WNG 
states  that  various  receipt  points  would 
be  located  in  Kansas,  Missouri, 
Oklahoma.  Texas  and  Wyoming  and  the 
delivery  points  would  be  on  WNCs 
pipeline  system  in  Kansas.  WNG 
indicates  that  the  total  volume  of  gas  to 
be  transported  for  Kansas  Industrial  on 
a  peak  day  would  be  154)00  KA4Btu:  on 
an  average  day  would  be  154)00  MMBtu: 
and  an  annual  basis  would  be  S,47ijO0O 
MMBtu.  WNG  indicates  it  would 
perform  the  proposed  transportation 
service  for  Kansas  Industrial  pursuant  to 
a  service  agreement  dated  August  IS. 
198a  between  WNG  and  Kansas 
Industrial 

WNG  states  that  it  commenced  the 
transportation  of  natural  gas  for  Kansas 
Industrial  on  November  ia  198a  as 
reported  in  Docket  No.  ST89-1378-000 
for  a  120-day  pericxl  pursuant  to 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  WNG  states  that  it 
proposes  to  continue  this  service  in 
accordance  with  §§  284.221  and  284.223. 

WNG  also  states  that  it  has  no 
knowledge  of  any  agency  relationship 
under  whidi  a  local  distribution 
company  or  an  affiliate  of  Kansas 
Industrial  will  receive  natural  gas  on 
behalf  of  Kansas  Industrial 

Comment  date:  March  3, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Northern  Natural  Gas 
Division  of  Enron  Corp. 

[Docket  Na  CP8»-SS3-000| 
January  17. 19H9. 

Take  notice  that  on  January  11. 198a 
Northern  Natural  Gas  Company. 
Division  of  Enron  Ckirp.,  (Northern)  1400 
Smith  Street  P.O.  Box  118a  Houstoa 
Texas  77251-118a  filed  in  Docket  Na 
CPS9-S93-00a  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  auUiorizatifw  to 
transport  natutal  gas  on  bdialf  of 
Seagull  Marketing  Services.  Inc. 
(Seagull),  a  marketer  of  natural  gaa. 
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under  Northern's  blanket  certificate 
iMued  in  Docket  Na  CP8e-'«35-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Northern  proposes  to  transport  up  to 
22a000  MMBtu/day  for  Seagull. 
Northern  states  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

Northern  further  states  that  the 
maximum  day.  average  day.  and  annual 
transportatin  volumes  would  be 
approximately  22a000  MMBtu.  166UX)0 
MMBtu  and  80.30a000  MMBtu. 
respectively. 

Comment  date:  March  3. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


m  OMMk  Cm  TVansmissinn  Systaui 

■Docket  No.  CP8B-80S-OOO) 
lanuary  17.  IttB. 

Take  notice  thai  on  January  12. 198a 
Oiark  Gas  Transmission  System 
(Oiark).  1700  Pacific  Avenue.  First  City 
Center.  Dallas,  Texas  75201.  filed  in 
Docket  No.  CPBO  504  000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  compression  facilities, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  snd  open  to  public 
Inspection. 

Oiark  claims  that  in  February  1982.  il 
began  operating  three  820  horsepower  2- 
stage  compressor  units  at  the  Price 
Compressor  Station,  located  adjacent  to 
its  mainline  in  Pope  County.  Arkansas, 
it  is  asserted  that  this  station  is  used  to 
compress  natural  gas  produced  from 
«vells  connected  to  the  Price  Lateral.  It  is 
further  asserted  that  after  compression, 
the  gas  is  transported  through  the  Price 
Lateral  for  delivery  into  Ozark's  20-inch 
main  transmission  line.  Ozark  claims 
that  due  to  the  significant  decrease  in 
production  of  wells  connected  to  the 
Price  Lateral  continued  operation  of 
three  compressor  units  at  the  Price 
Compressor  Station  is  no  longer 
necessary  or  economical.  II  is  alleged 
that  abandonment  of  one  of  the 
compressor  units  at  the  Price  Lateral 
and  would  not  have  an  adverse  effect  on 
Ozark's  shippers.  It  is  istated  that  in 
contrast  (o  the  situation  at  the  Price 
Station.  Ozark  has  a  demonstrable  need 
for  additional  compression  on  the  Tobey 
Lateral,  in  Franklin  County.  Arkansas 
where  it  currently  operates  two  820 
horsepower  compressor  units  at  the 
Tobey  Compressor  Station. 

It  is  requested  that  the  Commission 
grant  pern.anenl  abandonment  authority 


pursuant  to  section  7(b)  for  one  of  the 
compressor  unlU  (Unit  No.  34098)  at  the 
Price  Compressor  Station.  II  is  asserted 
that  the  proposed  abandonment  would 
not  affect  Oiark's  sbility  to  provide 
service  to  its  two  firm  shippers,  nor 
would  it  affect  the  producers'  sbilitv  to 
deliver  the  remaining  gas  into  Ozark.  Il 
is  alleged  that  by  abandoning  and 
relocating  the  820  horsepower 
compressor  unit  Ozark  would  be  able  to 
operate  its  system  more  efficiently  and 
increase  iu  ability  to  provide  efficient 
service  at  the  Tobey  Lateral. 

Comment  date:  February  7. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

a.  Nortliwast  Pipeline  Corporatloa 

(Docliel  No.  CPW-OOO-OOO) 
January  IS,  1989. 

Take  notice  thai  on  January  12. 1988. 
Northwest  Pipeline  Corporation 
(Northwest).  296  Chipela  Way.  Sail  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP8B-800-000  a  request  pursuant  to 
il  157.206  and  284.223  of  the 
Commission's  Regulations  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-578-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  Union  Oil 
Company  of  California  (Union  Oil),  all 
as  more  fully  set  forth  in  the  request  on 
file  %vith  the  Commission  and  open  to 
public  inspection. 

Northwest  proposes  to  transport 
natural  gas  for  Union  Oil  pursuant  to  a 
transportation  agreement  dated  October 
11, 1968.  Northwest  explains  that  service 
commenced  November  3. 1988.  under 
I  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
STSe-IOOa  Northwest  further  explains 
that  the  peak  day  quantity  would  be 
12.500  MMBtu.  the  average  daily 
quantity  would  be  3.700  MMBtu.  and 
that  the  annual  quantity  would  be 
l,37a000  MMBtu.  Northwest  explains 
that  il  would  receive  natural  gas  for 
Union  Oil's  account  from  the  Ignacio 
Plant  receipt  point  in  La  Plalta  County. 
Colorado,  the  North  Douglas  Creek 
receipt  point  in  Rio  Blanco  County. 
Colorado  and  the  Sumas  receipt  point  in 
Whatcom  County.  Washington  and 
would  redeliver  the  gas  to  the  Union  Oil 
l^rachute  Plant  delivery  point  in 
Garfield  County.  Colorado. 

Comment  date:  March  6. 1980.  in 
accordance  with  Standard  l^ragraph  G 
at  the  end  of  this  notice. 

22.  Soudian  Natural  Gas  Company 
{Docket  No.  CPae-670-000| 
lanuary  18. 1988. 

Take  notice  thai  on  January  9. 1980. 
Southern  Natural  Cas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 


Alabama  350Z-2S63.  filed  in  Docket  No. 
CP8O-4S7O-000  a  request  pursuant  to 
i  157.206  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.206)  for  authorization  to 
transport  gas,  on  a  firm  basis,  for  ARCO 
Oil  and  Cas  Company,  a  Division  of 
Atlantic  Richfield  Company  (Arco). 
under  Southern's  blanket  certificate 
issued  in  Docket  No.  CP88-316-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act  sll  as  more  hdly  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Southern  stales  that  it  would  perform 
the  proposed  transportation  service  for 
ARCO,  a  producer,  under  Southern's 
Rate  Sdiedule  FT.  pursuant  to  a  service 
agreement  dated  Gk:tober  11. 1988. 
Southern  further  states  that  the  service 
agreement  is  for  a  primary  term  through 
March  31, 1989.  with  successive  terms  of 
one  month  thereafter  unless  cancelled 
by  either  party.  Southern  expects  to 
transport  SaOOO  Mcf  of  gas  on  both  peak 
and  average  days  and  according  thereto. 
1&2S0.000  Mcf  would  be  transported  on 
an  annual  basis.  Southern  proposes  to 
receive  gas  on  behalf  of  ARCO,  at  a 
point  of  interconnection  between  the 
facilities  of  Matagorda  Offshore  Pipeline 
System  (MOP)  and  ARCO  located 
offshore  Texas  and  deliver  the  gas  to  a 
point  of  interconnection  between  the 
jointly  owned  facilities  of  Southern  and 
others  near  the  terminus  of  MOP  in 
Refugio  County.  Texas.  Southern 
explains  that,  as  a  Joint  owner  in  MOP. 
it  is  entitled  to  40  percent  of  MOFs 
capacity  and  would  use  such  capacity  to 
transport  ARCO's  gas.  Finally.  Southern 
advises  that  the  transportation  service 
commenced  on  November  1, 1968.  as 
reported  in  Docket  No.  ST8»-1545-O0a 
pursuant  to  (  284.223(a)(1)  of  the 
Commission's  Regulations. 

Comment  date:  March  6. 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

23.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP8»-aO2-00O| 
January  18. 1900. 

Take  notice  that  on  January  12. 1989. 
Colorado  Interstate  Gas  Company 
(GIG).  Post  Office  Box  1067.  Colorado 
Springs.  Cdorado  80044.  filed  in  Docket 
No.  CP80-402-000  a  request  pursuant  to 
ii  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Union  i>acific  Resources  Company 
(Union  Pacific)  under  CIG's  blanket 
certificate  issued  in  Docket  No.  CP86- 
580.  el  al.,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

CIG  proposes  to  transport  for  Union 
Pacific  SOXXn  Mcf  of  natural  gas  on  a 
peak  day.  45.000  on  an  average  day  and 
16.425  Mcf  on  an  annual  basis.  CIG 
states  that  il  would  perform  the 
transportation  service  for  Union  Pacific 
under  QC's  Rate  Schedule  TI-l  for  a 
primary  term  extending  until  September 
1. 1990,  and  continue  on  a  monthly  basis 
thereafter.  CIG  indicates  that  it  would 
receive  the  gas  at  several  points  in 
Sweetwater  and  Uinta  Counties. 
Wyoming  and  Kearny  County.  Kansas, 
for  delivery  at  a  point  in  Moore  County, 
Texas. 

Il  is  explained  thai  the  service 
commenced  under  the  automatic 
authorization  provisions  of  i  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-342-00a 
CIG  indicates  that  no  new  facilities 
would  be  necessary  to  provide  the 
subject  service. 

In  its  request  for  authorization.  CIG 
also  petitions  the  Commission  for  a 
waiver  of  the  120-day  limit  on  self- 
implementing  transportation  imposed  by 
{  284.223(a)(1)  of  the  Commission's 
Regulations.  CIG  states  that  it  has  been 
advised  by  Union  Pacific  that  due  to 
administrative  burdens.  Union  Pacific 
was  unable  to  return  a  signed  copy  of 
the  service  agreement  to  CIG  in  a  timely 
manner.  CIG  states  that  it  therefore  was 
unable  to  comply  with  {  284.223(c)(3)  of 
the  Regulations  for  the  completion  of  the 
prior  notice  request  CIG  reasons  that 
the  potential  hardship  to  shippers  in 
interrupting  the  transportation  service 
outweighs  the  potential  benefit  of 
adherence  to  the  120-day  limitation  in 
S  284.223(a)(ll  of  the  Regulations. 
Comment  date:  March  6, 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

24.  United  Gas  Pipe  Une  Compeny 

(Docket  No.  CPBB-561-O0OJ 

January  18. 1988. 

Take  notice  that  on  January  a  1969, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas.  77251- 
147a  filed  in  Docket  No.  CP89-561-00a 
request  pursuant  to  §{  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  nattiral  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-6-00a  pursant  to 
section  7  of  the  Natural  Gas  Act  for 
Texican  Natural  Gas  Company 
(TexicanJ.  a  marketer,  all  as  more  fidly 
set  forth  in  the  requests  on  file  with  the 
Commission  and  open  to  public 
inspection. 


United  proposes  to  transport  up  to  a 
maximum  of  la  300  MMBtu  of  natural 
gas  per  day  for  Texican  from  the 
existing  interconnection  between  United 
and  the  production  facilities  in  Houma 
Field.  Lafourche  Parish.  Louisiana,  to 
other  specific  delivery  points  also  in  the 
state  of  Louisiana.  United  anticipates 
transporting  up  to  10,300  MMBtu  on  a 
peak  day  and  average  day.  3,750.500 
MMBtu  annually  for  Texican.  United 
explains  that  service  commenced 
December  1. 198a  under  §  284.223(al  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-1273. 

Comment  date:  March  a  19ea  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

25.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP88-606-O0OJ 
Januaiy  18, 1909. 

Take  notice  that  on  January  13. 1989. 
Natural  Gas  Pipeline  Company  of 
America  (NaturalJ,  701  East  22nd  Street 
Lombard.  Illinois  6014a  filed  in  Docket 
No.  CP8e-608-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  International  Paper  Company 
(IPC),  an  end-user,  under  the  blanket 
certificate  issued  in  Docket  No.  CP85- 
582-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  all  as  more  fiilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  states  that  pursuant  to  a 
transportation  agreement  dated  October 
3. 198a  under  iU  Rate  Schedule  ITS.  it 
proposes  to  transport  for  IPC  up  to 
40.000  MMBtu  per  day  equivalent  of 
natural  gas  (plus  any  additional  volumes 
accepted  pursuant  to  the  overrun 
provisions  of  Natural's  Rate  Schedule 
ITS).  Natural  states  that  it  would  receive 
the  gas  at  existing  receipt  points  in 
Texas,  offshore  Texas.  Oklahoma.  Iowa. 
Kansas,  and  offshore  Louisiana,  and 
that  it  would  transport  and  deliver  the 
gas  for  ITS'  account  to  MidVen  Pipeline 
Company  in  Cass  County.  Texas. 

Natural  advises  that  service  under 
§  284.223(a)  commenced  November  23. 
198a  as  reported  in  Docket  No.  ST89- 
172a  Natural  further  advises  that  it 
would  transport  15.000  MMBtu  on  an 
average  day  and  5,475.000  MMBtu 
annually. 

Comment  date:  March  a  198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2a  WilUams  Natural  Gas  Company 

(Docket  No.  Ca>80-575-000] 
Januaiy  1&  1980. 

Take  notice  that  on  January  a  1980. 
Williams  Natural  Gas  Company 
(Williams).  PX).  Box  328a  Tulsa. 
Oklahoma  74101.  filed  in  Docket  Na 
CP80-575-000  a  request  pursuant  to 
S  §  157.205  and  284.223  of  Uie 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Natural  Gas 
Gathering  Company  of  Texas.  Inc 
(NGGCT).  a  marketer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Williams  proposes  to  transport  on  an 
intemiptible  basis  for  NGGCT  up  to 
12.000  MMBtu  of  natural  gas  on  a  peak 
day.  approximately  12.000  MMBtu  on  an 
average  day,  and  43804)00  MMBtu  on  an 
annual  basis.  Williams  states  that  it 
would  transport  this  gas  from  various 
receipt  points  in  Kansas  to  various 
deliverly  points  on  Williams'  system  in 
Kansas.  Williams  explains  that  service 
commenced  under  the  automatic 
authzorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-1184-000. 

Comment  date:  March  a  198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

27.  Soutfaem  Natural  Gas  CoBopany 

(Docket  No.  CP80-S95-000| 
(anuaiy  la  198a 

Take  notice  that  on  January  12. 1989. 
Southern  Natural  Gas  Company 
(Southern)  P.O.  Box  2563.  Birmingham. 
Alabama  35303-2563.  filed  in  Docket  Na 
CP89-59&-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Qievron  U.SA.  Inc  (Chevron) 
under  the  authorization  issued  in  Docket 
No.  CP88-316-000  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  would  perform  the  proposed 
transportation  service  for  Chevron,  a 
producer  of  natural  gas.  pursuant  to  a 
service  agreement  dated  October  12, 
198a  under  Southern's  Rate  Schedule  IT. 
It  is  stated  that  the  term  of  the  service 
agreement  is  for  a  primary  term  of  one 
month,  to  continue  and  remain  in  effect 
for  successive  terms  of  one  month 
unless  cancelled  by  either  party. 
Southern  proposes  to  transpoi  t  on  a 
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p««k  day  up  to  aOuBM  MMBhK  oe  an 
averag*  day  saooo  MMBtu:  and  on  an 
annual  basis  laSSCOOO  MMBtu  of 
natural  gas  for  Chevron.  Soatfwm 
proposal  to  rscaivs  Hm  fss  at  Mystang 
Uland  Block  IHL  oflUMrs  Tsxaa  for 
transportatian  to  tha  tntarconnactton 
betwaan  Iha  ioimtiy  o«nMd  faciHtiss  of 
Southsm  sad  odMfs  with  the  X>  inch 
pipalina  of  Cbaaasi  hidiistriss  naar  the 
termiaos  of  iIm  Malsgatds  Ofbhors 
Pipeline  systsn  naarTlvoll.  Rsfagio 
County.  Texas.  Southeni  ssserts  that  no 
new  facUMaa  are  required  to  implement 
the  ptopossd  ssnrtce. 

OoMlhsfn  stelBS  iMt  It  would  perform 
•uch  trsnapoftstkwi  ssrrtes  for  Ckevron 
pursuant  to  its  Rate  Schedule  IT.  It  is 
further  ststad  that  Soadiern  stay  agree 
from  time  to  time  to  dtsoount  the  rate 
chsrged  Chevron  for  trsnsportstioa 
■ervices  ia  accocdancs  wi«b  the 
proviaiona  of  Rale  acbsJats  FT.  H  is 
explained  that  Iks  prapassd  ssnrios  is 
curtsnlly  bsiof  psifowiisd  pfsssnt  to 
ths  U»d»y  srtf-liiliMiHHug 
provisioos  of  1 2M.22a(aNl)  of  the 
Regulstioas.  Seuthsni  casMiiswsd  such 
•slf-impisflMStiBg  sssvlss  OB  NowsBwcr 
12.  \mk  as  mportsd  \m  Docket  N& 

STw-taas-oaa 

Cbm/nsaf  dbscr  Msrch  t.  IMtl  in 
acGOfdanea  with  SCandsRl  PSragrapn  C 
at  the  end  of  I 

AANK 

lOodiatNaL 
lanuary  1&  It 

Talie  aotka  dist  on  Isnssry  Ml  MM, 
ANR  Pipeline  Compsay  (ANR).  500 
Rensisssncs  Center.  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CPmSBD-aoO 
a  reqaest  p«rs«isnt  to  1 157.200  of  ttte 
Commissiou's  Rsgulatlans  under  the 
NstsrsI  Gas  Act  (M  CFK 1S7 JOO)  for 
authorisation  to  prettds  s 
trsnsportstion  service  for  PSL  he  (PSI) 
a  marketer,  onder  ANR't  blanket 
certificate  tssoed  in  Docket  No.  CPBB- 
saa-OW  parsuant  to  section  7  of  the 
Nstaral  Gas  set  sH  ss  omre  billy  sst 
forth  ia  the  request  which  is  on  Ale  with 
ths  Conuaission  snd  opsn  to  public 
inspection. 

ANR  states  Inet  ths  transportation 
ssnriee  woaM  W  proviosd  potsosnt  to  s 
trsnsportstion  sgrsemsnt  dstsd 
Oiptoaihsi  22.  MOO.  wherein  ANR  would 
to  traaaport  ep  to  25.000  dekatherms  per 
day  of  aalaral  gaa  on  an  intemiptible 
baais  far  PSL  ANR  hrlher  ststes  Ihst  it 
woald  rsceive  the  fss  st  cxistiog  points 
of  receipt  hicated  in  onshore  snd 
offshore  Looisisns  snd  Texss.  snd  in 
Ksnsas  snd  OaMhoaw  snd  redelivery 
the  gss  for  rito  seoount  of  PSI  st  existing 


intsrooanectians  lecsted  in  the  i 
Kseeas.  Ofcishs«a  sad  Ts 

ANR  stales  thst  it  ( 
for  PSI  uadsr  I  aOC22a(a)  oa  October  20. 
1900.  aa  reported  la  Docket  Ho.  STm- 
706. 

CiMnoien<  dbte;  Merch  0^  lOOa  ia 
accotdaace  with  Stoaderd  Pstagiaph  G 
a(  ths  snd  of  this  i 

20.  Tsxaa  Gas' 

IDodwtNa.) 


Take  aodee  Ikel  ea  laaaery  la. : 
Texes  Gee  TreasBissioa  Cesporstioa 
(Texss  Gee)  3000  Piodsrica  Stiest. 
Owensboro.  Ksntacky  42301.  fUsd  in 
Docket  No.  CP0»-OO4-000  s  rsqusst 
pursuant  io  1 157.206  of  the 
Comarissiea's  RsBelalions  aader  the 
NslursI  Gss  Act  (10  CFR  157.205)  lor 
authorization  to  transport  natural  gss 
under  its  bisnket  suthorization  issued  in 
Docket  No.  CPOO-006-000  pursuant  to 
■ectioa  7  of  ths  Natural  Gas  Act  sll  ss 
more  fully  set  forth  io  the  request  wUch 
isoaiUe' 
lopabUel 

Texas  Gee  prapeees  to  I 
ostursi  gss  oa  ea  iaSsnsptihfo  basis  for 
Chevioa  USA.  IBC  CCWvroa).  Ts 
Gss  sxpiaiae  thai  the  ssrvica 
conisBced  Dscsmbsr  \.  MOO 
I  2a4.223(e)  of  Iks  CesHdssiea's 
Regulstioas.  as  lepoded  ia  Docket  No. 
STBO-iaOS.  Texas  Gas  ptoposss  to 
transport  on  s  psak  day  sp  to  3&XI00 
MMBtu;  oa  an  average  day  up  to  MUSOO 
MMBtiK  and  on  aa  snaosl  bsisis  up  to 
7.117J00  MMBtu.  Tsxas  Gas  proposes  to 
receive  the  sabiect  gss  from  varioua 
points  of  rsceipt  in  Louisiana.  Kentucky. 
Texas.  Ofhhors  Looisisna.  Tennessee. 
Illinois.  Ohio,  snd  faidiane  end  redeliver 
ths  vohmes  to  Texas  Eestem 
Trsnsmission  Cerporstion. 

Comment  data:  Merch  0.  MBO,  in 
sccordance  with  Slanderd  Parsgrspb  G 
al  the  end  of  this  notice. 

SO.  Texas  Gee  T^easarise 

(Docket  No.  CTM  StS  OOOt 
lenasiy  19i  lOMi 

Take  aetfee  tins  ea  foaaary  13.  It 
Texas  Gas 'naasadssioa  Ceipmetion 
(Tsaus  GesW  3000  PVedefica  Street 
Owensboro^  Ksntacky  42an.  fifod  la 
Docket  No.  CPOO  010  flOOs  loqvest 
pursuant  to  1 157  JOO  of  Ike 
Commission's  Rsgalattoas  uadsr  the 
Natural  Gas  Act  (10  CFR  157.206)  lor 
suthoriution  to  provide  sn  interruptible 
trsnsporUtion  service  for  OXY  USA  lac 
(OCY).  under  the  bisnket  certificate 
issued  in  Docket  Na  CPOO-eoo-OQO 
pursuant  to  section  7  of  Ike  Natural  Gas 


Act.  sH  ss  more  folly  set  forth  hi  the 
request  Ihst  is  on  flle  with  the 
CoBuaission  snd  open  to  pobMc 
inspection. 

Texss  Gss  states  thst  pursuant  to  a 
Iransportatton  agreement  dated 
November  11, 1000.  under  its  Rate 
Schedule  IT.  it  proposes  to  transport  iq> 
to  10.000  MMBtu  per  dsy  equivslent  of 
natural  gas  for  OXY  from  points  of 
receipt  hsted  in  Exhibit  "B "  of  ths      < 
sgreement  to  delivery  points  listed  ia 
Exhibit  **C.  which  transportation 
service  involves  iniercoanections 
betweea  Texae  Gas  sad  varieas 
transporters.  Texss  Gss  sdvises  that  the 
ultimate  consumer  of  the  gas  is 
Occidental  Chemical 

Texas  Gas  sdvioes  Ikat  service  aader 

1008.  ss  reported  in  DocklTNo.  STOO- 
1387.  Texss  Gas  fortksr  advioss  that  it 
would  transport  10.000  MMBlu  on  sn 
sverage  day  snd  3350,000  M^Otu 
annusUy. 

Comment  dote:  March  %,  1000,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

SI.  Neitksn  Nekml  Gee  Cempaay. 
DivisieaefbeaCeip. 

(Docket  No.  Cn»-«5S-0a0| 
)aauai>  IS,  IflSO. 

Take  aotice  that  ea  Jeaoery  Ol  1000, 
Northern  Natural  Gas  Coaipeay. 
Division  of  Baron  Corporatioa 
(Nortkem).  1400SaiMh  Street  P.O.  Box 
1188.  Hoastaa  Texee  77251-1100  filed  in 
Docket  No.  CPB80  OOP  e  reqoest 
pursuant  to  f  1 157.206  snd  284.223  of  the 
Commission's  Regalstions  onder  the 
Natural  Gas  Act  (10  CFR  157.206)  for 
suthorisation  to  tisnsport  nstural  gas  on 
behelf  of  PSI.  Inc..  onder  the  certificate 
issued  in  Docket  No.  CPB6-435-000 
pursuant  to  ssctiea  7  of  Ike  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Noftkeni  states  Ikat  H  proposes  to 
trsaspert  up  to  SAOOO  MMBtu  of  netursi 
gas  per  dsy  lor  PSL  kic  on  a  peak  day. 
37.500  MMBte  on  an  average  day  and 
18.250.000  MhOto  snnusny.  under  Rste 
Schedule  IT-1.  This  service  wss 
reported  to  the  Commission  in  STBO- 
1526-OOOL  Northern  farther  states  that 
constractSon  of  fodtities  will  not  be 
required  to  provide  the  proposed 
service. 

Comment  dale:  March  b.  1989.  in 
sccordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


32.  Nocthsm  Nstutal  Gss  Company. 
Division  of  Enron  Corp. 

(Docket  No.  CPI»-606-000) 
January  19, 1989. 

Take  notice  that  on  January  13, 1909, 
Northern  Natiu^l  Gas  Company. 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street  Houston.  Texas  77002. 
Tiled  in  Docket  No.  CP00-00&-000  a 
request  pursuant  to  §§  157.205  and 
284.223  of  the  Conunission's  Regulations 
(18  CFR  157.205  and  284.223)  for 
authorization  to  transport  natural  gas 
for  Helmerich  ft  Payne.  Inc.  (HftP),  a 
producer,  pursuant  to  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000  and  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Northern  requests 
authority  to  transport  up  to  100  billion 
Btu  of  natural  gas  per  day  on  an 
interruptible  basis  on  behalf  of  HftP 
pursuant  to  an  inteituptible  contract 
dated  December  1. 1988.  Northern  states 
that  the  transportation  agreement 
provides  for  Northern  to  receive  gas 
from  various  existing  points  of  receipt 
on  its  system  in  (Mdahoma,  Texas. 
Kansas.  Minnesota,  and  North  Dakota 
and  to  redeliver  the  gas  into  the 
facilities  of  various  downstream 
transporters  in  the  states  of  Texas, 
Kansas  and  Iowa. 

Northern  indicates  it  would  provide 
the  service  for  a  primary  term  of  five 
years  from  the  date  of  initial  delivery 
and  fit>m  month  to  month  thereafter 
unless  terminated  by  either  party  upon 
thirty  days  written  notice  to  the  other 
party.  Northern  states  that  it  would 
charge  the  rates  under  its  Rate  Schedule 
IT. 

It  is  indicated  that  the  estimated 
maximum  daily  volume,  average 
volume,  and  annual  volumes  would  be 
100  billion  Btu.  75  billion  Btu,  and  36.500 
billion  Btu.  respectively.  Northern  states 
it  commenced  a  120-day  transportation 
service  for  H&P  on  December  1. 1968.  as 
reported  in  Docket  No.  ST89-151»-000. 

Comment  date:  March  6, 1969,  in 
accordance  with  Standard  Paragraph  G 
al  the  end  of  this  notice. 

S3.  Florkia  Gas  Ttansmisskm  Company 
and  Soutksm  Natural  Gss  Company 

(Docket  Na  CPB7-415-002] 
January  19, 1989. 

Take  notice  that  on  December  29. 
1968.  Florida  Gas  Transmission 
Company  (FGT)  P.O.  Box  1188.  Houston 
Texas  77251-1188,  and  Southern  Natural 
Gas  Company  (SNG)  P.O.  Box  2563, 
Birmin^am.  Alabama  35202-2S63. 
(Applicant(s)).  as  successors  in  interest 


to  Citrus  Interstate  Pipeline  Company 
(CIPCO).  filed  in  Docket  No.  CP87-415- 
002.  an  amendment  pursuant  to  SS  157.7 
and  157.14  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.7  and  157.14],  requesting 
authorization  to  construct  and  operate  a 
total  of  approximately  52.5  miles  of  30- 
inch  pipeline,  consisting  of  51.3  miles 
and  0.6-mile  segments,  together  %vith 
metering  and  appurtenant  facilities,  all 
as  more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Ai^licants  state  that  the  proposed 
pipeline  (Mobile  Bay  Pipeline)  is  the 
pipeline  proposed  previously  herein  by 
CIPCO  (Docket  No.  CP87-415-000)  and 
is  designed  to  connect  reserves  to  be 
produ^  in  the  vicinity  of  Mobile  Bay. 
Applicants  state  that  the  Mobile  Bay 
Pipeline  would  extend  from  a  point  near 
Bayou  La  Batre.  Mobile  County. 
Alabama  on  the  west  bank  of  Mobile 
Bay,  where  it  would  connect  with  the 
tailgate  of  the  gas  processing  plants  of 
Mobil  Oil  Exploration  and  I¥oducing 
Southeast  Ina  (MOEPSl)  and  the  plants 
proposed  to  be  constructed  by  Jubilee 
Pipeline  Company  (Jubilee)  and  ^ell 
Offshore  Ina  (Shell),  to  points  on  FGTs 
24-inch  and  30-inch  mainlines, 
approximately  seven  miles  west  of 
Citronelle,  all  in  Mobile  County, 
Alabama.  Further,  the  Mobile  Bay 
Pipeline  would  also  connect  to  the  gas 
processing  plant  to  be  constructed  by 
Exxon  Corporation  (Exxon),  to  be 
located  west  of  the  junction  of  Fowl 
River  and  East  Fowl  River, 
approximately  3  miles  north  of 
MOEPSI's  plant  near  the  west  bank  of 
Mobile  Bay.  Applicants  state  that  the 
metering  facilities  would  be  located  at 
the  tailgates  of  the  MOEPSl.  Shell,  and 
Exxon  plants  and  at  the  interconnect 
with  the  FGT  system.  (Jubilee  has 
proposed  to  construct  and  operate  the 
metering  facilities  to  be  located  at  the 
tailgate  of  its  plant.) 

Applicants  assert  that  the  Mobile  Bay 
Pipeline  would  connect  gas  reserves  to 
be  produced  generally  from  the  Mobile 
and  Viosca  Knoll  Areas,  Federal 
Offshore  Alabama.  Applicants  state  that 
estimates  of  proven  and  probable 
reserves  in  the  Mobile  Bay  Area  range 
frt>m  3.5  Tcf  to  10  Tcf.  It  is  anticipated 
that  over  1.000  MMcf/d  be  produced 
within  a  few  years  from  the  deep 
Jurassic-Norphlet  formation  alone. 
Estimates  of  the  shallow  Miocene 
production  currently  indicate  a 
maximum  production  of  443  MMcf/d. 
Applicants  state,  and  proven  and 
probable  resenes  are  now  estimated  at 
680  Bcf. 

Applicants  state  the  proposed  pipeline 
is  designed  to  transport  550  Mcf  of 


natural  gas  per  day.  and  initial 
throughout  for  the  proposed  system  is 
expected  to  be  approximately  350 
MMcf/d  in  19ga  increasing  to  full  design 
capacity  by  1992. 

Applicants  assert  that  the  total 
estimated  cost  of  the  Mobile  Bay 
Pipeline  is  $35.77  million.  Applicants 
state  that  the  facilities  are  scheduled  to 
be  constructed  and  in  service  by 
October  1, 1990  assuming  all  regulatory 
approvals  are  received  before  October  1. 
1909. 

No  new  rates  or  services  are  proposed 
by  Applicants,  and  each  would  render 
transportation  services  for  shippers 
requesting  such  under  the  terms  and 
conditions  of  its  respective  FERC  Gas 
Tariff. 

Applicants  state  that  the  Mobile  Bay 
Area  is  expected  to  prove  a  significant 
source  of  long-term  domestic  gas 
supplies  in  the  near  future,  and  the 
proposed  pipeline  would  provide 
facilities  to  move  this  gas  to  markets  of 
Applicants  and  to  other  pipeline 
systems  for  distribution  to  markets 
throughout  the  country:  construction  of 
the  line  would  encourage  further 
development  of  the  reserves  in  the 
Mobile  Bay  Area. 

Comment  date:  March  6. 1909,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S4.  Texas  Eastern  Tkaasaasskn 
Corporation  and  ANR  Pipdine  Company 

(Docket  No.  CP89-511-000| . 
January  19. 1989. 

Take  notice  that  on  December  30, 
1988,  Texas  Eastern  Transmission 
Corporation.  P.O.  Box  2521.  Houston. 
Texas.  77252-2521,  and  ANR  Pipeline 
Company,  500  Renaissance  Center, 
Detroit  Michigan  48243  (Applicants) 
filed  in  Docket  No.  CP89-^ll-000  an 
application  pursuant  to  S  157.7  of  the 
Commission's  Regulations  (18  CFR 
S  157.7)  requesting  authority  to  construct 
and  operate  natural  gas  pipeline 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission,  and  open  to  public 
inspection. 

Applicants  request  that  the 
Commission  issue  a  certificate  of  public 
convenience  and  necessity  authorizing: 
(1)  Texas  Eastern's  construction,  in  two 
phases,  and  the  operation  of  pipeline 
facilities  to  be  used  in  the  transportation 
of  up  to  approximately  600.000  dth  per 
day  of  natural  gas  from  the  Mobile  Bay 
Area:  (2)  joint  and  undivided  ownership 
by  Texas  Eastern  and  ANR  of  those 
pipeline  facilities:  (3)  establishment  of  a 
new  point  of  delivery  under  an  existing 
exchange  arrangement  between  Texas 
Eastern  and  ANR:  (4)  approval  of  a  new 
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traiMportotfcM  MTaniMiwnt  wtwMti 
Taxat  Battorn  and  ANR  and/or  ANR's 
tranaportation  taatomart  parmlttinf  the 
radalWafy  to  ANVt  •yttam.  throosh 
Taxaa  Eaatam'a  axiitins  ayalam.  of 
volume*  tranaported  throosh  ANR'a 
capacity  in  tha  propoMd  pipeline:  (B) 
roiled-ln  rale  twatmant  for  the  portion 
of  the  fadlMet  to  be  owned  by  Texas 
Eaatem;  (6)  conatniction  and  operation 
by  ANR  of  an  interconnection  wiUi 
exiating  Taxaa  Eaatern  facilitie*  in  Waat 
Canoll  Pariah.  Louiaiana:  and  (7)  the 
propoaed  rates  to  be  ntiHied  by  ANR  for 
transportation  aervicea  provided  through 
ANR'a  capacity  in  the  proposed 
pipeline. 

Applicants  propose  the  conatmction 
and  operation  of  a  204-mile.  30-inch 
pipeline,  to  be  operated  by  Texaa 
Eaatern.  extending  from  existing  and 
future  Mobile  Bay  treating  plants,  in 
Mobile  County.  Alabama  to  Texas 
Eaatam'a  exiathig  main  Hne 
tranamission  ayateai  at  its  Kosciusko 
Compressor  Station  tai  central 
Mississippi,  bi  order  to  match  the 
anticipated  development  of  Mobile  Bay 
Area  leserves  with  available  pipeline 
capacity.  Applicants  propose  to 
construct  the  facilities  in  two  phases. 
Applicants  stale  that  the  proposed 
Phase  I  facilities  would  have  a 
maximum  capacity  of  approximately 
40a000  dlh  of  aatMral  gas  par  day  and 
the  propoaad  PiMaa  H  lacililies  would 
provide  additional  capacity  of 
approximately  208.000  dth  of  natural  gas 
per  day.  Applicants  request  that  the 
Phase  I  facilities  be  approved  in  time  for 
their  Installatioa  prior  to  April  1. 1902. 
the  protected  data  for  operation  of  the 
Exxon's  Mobile  Bay  plant.  Applfcaots 
also  request  approval  of  the  Phase  U 
facilities  for  start-up  on  April  1.  T9M. 

Applicants  state  that  they  would  own 
the  proposed  facilities  in  undivided 
interests.  During  Phase  L  Texas  Eastern 
and  ANR  wovM  have  tlM  riglM  to  ase  up 
to  aoaoOO  dth  and  lOOOOO  dth. 
respectively,  of  the  available  daily 
capacity.  Tlie  200.000  dth  per  day  of 
additional  capacity  provided  by  Phaae  11 
conatmction  would  be  ahared  equally 
between  AppKcants.  bringing  Texas 
Eastern's  share  of  die  capacity  to 
400000  dth  per  day  and  ANR's  to 
200.000  dth  per  day. 

Applicants  also  seek  approval  of 
certain  transportation  and  exchange 
arrangementa.  Volumes  that  ANR 
transports  to  Kosciusko  through  its 
capacity  in  the  piopoaed  facilities  would 
be  redelivered,  at  ANR's  election,  to 
ANR's  systea  by  transportation  or 
exchange,  rsqukring  authorization  for  the 
amendment  of  an  existing  exchange 
arrangement  and  an  agreament  for  the 


initiation  of  s  new  transportatfcm 
senricc.  hnpiementation  of  the  latter 
agreement  would  require  authorization 
for  ANR  to  construct  sn  interconnection 
and  related  facilities  between  the 
syatema  of  Texas  Eastern  and  ANR  in 
West  Carroll  Parish.  Louisiana  (West 
Carroll  Interconnection).  Applicants 
stale  that  a  significant  amount  of  the 
natural  gas  produced  from  a  Mobile  Bay 
Area  requires  onshore  treating  to 
become  pipeline  quality. 

Applicants  atate  they  are  willing  to 
coimect  their  proposed  facilities  to 
existing  or  future  treating  plants  in  the 
Mobile  Bay  Area  as  well  as  to  other 
sources  of  gas  produced  in  the  Mobile 
Bay  Area.  Applicants  designed  the 
propoaed  fadUties  to  terminate  at  the 
planned  Exxon  PlanL  but  are  requesting 
authority  to  connect  the  propoaed 
fadlitiea  to  both  exiating  and  future 
treatii^  plants  located  in  that  vicinity. 
AppUcanta  state  thai  negotiationa  are 
currently  underway  with  prodocere  in 
the  Mobile  Bay  Area  for  tha  aoquiaitian 
of  reserves  that  would  be  available  Cor 
ayatea  aupply  and/or  tranaportation 
through  the  proposed  pipeline.  As  these 
negotiations  result  in  the  eaeculian  at 
commitments  of  sacb  volumes. 
Applicants  will  notify  tha  Commission 
by  supplementing  this  Application. 

Applicants  stale  tha  estimated  costs 
of  tha  proposed  ieiatly  owned  Phase  I 
and  Phaaa  U  facilities  are  tlSXaOTJXO 
and  S27 JflOJOa  reapactively.  for  an 
estimated  tatal  coat  of  timMOffJOBO,  The 
cost  of  proposed  interconnection 
facilities  for  which  ANR  seeks 
authoriiatkM.  which  are  to  be 
constnictad  as  part  of  Phase  U.  is 
estkMtod  to  be  t483j00a 

Texas  Eastern  staled  that  the  primary 
use  of  the  propoeed  faciUlies  would  be 
for  the  delivery  of  natural  gai  purchased 
for  its  sjrsten  supply  to  meet  existing 
certiDcaled  service  obligations.  Texas 
Eastern  states  it  maintains  an  aggressive 
gas  acqaisitioa  pragam  in  sn  effort  to 
offset  axpacted  dehverability  deFiciency 
end  views  the  Mobile  Bay  Area  reserves 
as  an  important  source  of  the  gas 
supplies  it  will  require  to  satisfy  the 
demands  of  its  custooien.  To  the  extent 
that  the  capacity  in  the  proposed 
facilities  is  not  folly  utilised  for  tha 
purchMa  of  system  supply,  Texas 
Eastern  also  ««ould  provide,  on  an  open 
access,  noa-dlschnunatory  basis,  finn 
and  intatraptible  transportation 
purauant  to  its  Rate  Schedules  FT-1  and 
rr-l.  as  sock  rale  schedules  shall  exist 
from  time  to  time  in  the  future. 

ANR  states  it  is  an  "open  access" 
transporter  and  has  been  issued  a  Part 
284  blanket  certificate.  ANR  would 
utilize  Hs  capacity  in  the  proposed 


facilities  to  provide  bansportation 
services  for  existing  and  potential 
transportation  customen  that  desire  to 
purchase  Mobile  Bay  Area  gas  reserves. 
ANR  also  would,  ss  the  need  shses. 
utilize  such  capacity  to  meet 
raquiretnents  for  sales  services. 

AppUcanU  stale  that  Texas  Eastern 
does  not  propose  to  establish  any  new 
services  or  rates,  other  than  the 
transportation  arrangement.  For  the 
volumes  expected  to  be  purchased  for 
Texas  Eastern's  system  supply.  Texas 
Eastern  proposes  to  utilize  its  sales  rate 
scKsdales  and  related  sales  rales,  as 
they  exist  at  tha  tiase  vohioMS  are 
put  chased  and  sold.  Texas  Eastern 
states  it  would  provide  firm  and 
intemiptible  transportation  service 
pursuant  to  its  then  cfiactive  Rate 
Schedules  FT-1  and  IT-1  and  Ike 
general  tetma  and  caaditioos  of  its 
FERCCas  Tariff. 

Texas  Eastern  raqnasls  a  Commission 
determination  that  Tcxaa  Bastara  may 
roll  its  share  ol  tha  cost  of  constructing 
and  operating  the  ptoposad  Mobile  Bay 
facilities  inio  tha  coat  ci  service  of 
Texas  Esstetn's  rats  caaes  filed  after  the 
new  pipeline  facilitias  are  buih.  Texas 
Eastern  believes  that  reUad-in  trentnwnt 
is  appropriate  becauae  a  subaiantial 
portion  of  Texas  Eaatern's  capacity  in 
the  proposed  facilities  will  be  used  for 
Texas  Eastern's  system  supply 
purchases  and  the  remainder  is  Hkely  to 
be  used  for  the  transportation  of 
volumes  purchased  from  suppliera  in  the 
Mobile  Bay  Area  by  Texas  Eastern's 
customers. 

ANR  proposes  to  establish  s  new  rate, 
in  its  Volume  1-A  Tariff,  which  would 
be  applicable  to  transporation  services 
performed  through  the  facilities 
proposed  in  this  application.  ANR  also 
proposes  that  the  new  facilities  to  be 
jointly  owrned  with  Texas  Eastern  will 
comprise  a  new  area  of  its  system  to  be 
known  as  the  Mobile  Bay  Area.  ANR 
further  proposes  that  the  costs 
associated  with  such  facilities  would  be 
incremental  and  unbundled  from  all  of 
its  existing  services  and  its  existing 
rates.  ANR  proposes  to  render  non- 
discriminatory transportation  services 
for  others  through  its  share  of  the 
capacity  at  the  rates  shown  in  Exhibit  P, 
to  the  application,  which  rates  wrould  be 
made  a  part  of  its  FERC  Gas  Tariff 
Volume  No.  1-A.  Both  firm  and 
interruptible  transportation  would  be 
made  available  to  prospective  shippere, 
purauant  to  Rate  Schedules  FTS-1,  FTS- 
2  and  ITS  of  ANR's  Volume  1-A  Tariff. 
ANR  proposes  no  changes  to  any  of  its 
existing  rates  in  view  of  the  above- 
descri^Nl  incremental  rate  and  in  view 
of  the  iJBCt  that  the  cost  sssocialed  witb 


the  proposed  West  Carroll 
Interconnection  to  be  constructed  in 
ANR's  existing  Mainline  Area  is 
minimal. 

ANR  states  that,  since  it  does  not 
intend  to  utilize  its  capacity  in  the 
proposed  Mobile  Bay  Area  to  transport 
gas  purchased  for  its  system  supply  to 
serve  its  sales  for  resale  customers,  the 
costs  of  its  shared  Mobile  Bay  Area 
facilities  and  operations  diouU  not 
affect  its  existing  sales  rates.  ANR 
reserves  the  right  to  otilize  its  capacity 
for  any  certificated  service  and  api^y 
such  costs  acoofdin^y  in  a  future  rate 
proceeding. 

Applicants  state  they  have  observed 
that  in  addition  to  serving  their  needs, 
the  route  propoaed  also  provides  the 
potential  for  satisfying  the  requirements 
of  other  markets  for  Mobile  Bay  Area 
productaoo  that  may  be  substantiated  as 
part  of  the  "open  season"  proceeding. 
Applicants  stale  that  to  their  knowledge, 
the  pipebae  proposed  herein  is  the  only 
one  that  will  connect  the  Mobile  Bay 
Area  to  Texas  Eastern's  system,  provide 
the  opportunity  for  connections  to 
pipelines  owned  by  United  Gas  Pipe 
Line  Company  (United).  Florida  Gas 
Transmission  Company  (Florida  Gas) 
and  Tennessee  Gas  Pipeline  Company 
(Tennessee),  and  provide  access  to  the 
Mobile  Bay  Area  for  ANR  and  its 
customers. 

Applicants  submitted  an  analysis  of  a 
pipeline  that  would  follow  the  same 
route  as  that  proposed  by  Applicants 
and  which  would,  with  relatively  small 
modiGcations  to  the  Applicants' 
proposal  permit  (a)  the  delivery  of 
LOOaoOO  dth  per  day.  (b)  deliveries  to 
United.  Florida  Gas  and  Tennessee,  in 
addition  to  those  proposed  to  Texas 
Eastern  and  ANR.  and  (c)  all  the 
efficiencies  of  a  lai^  capacity  facilify, 
including  reduced  rates. 

Additional  delivery  capacity  of  up  to 
400.000  dth  per  day  (above  the  000.000 
dth  per  day  in  Applicant's  proposal) 
could  be  created  by  the  installation  of 
48.7  miles  of  36-iadi  pipe  on  the 
southern  end  of  Applicant's  proposed 
route  (in  substitution  for  the  30-inch  pipe 
Applicants  proposed  to  use  in  that 
segment)  and  construction  of  various 
measurement  and  interconnection 
facilities.  The  total  cost  of  such  a  protect 
is  estimated  to  beSZOZJSOSjOOO. 
approximately  $21.4  million  more  than 
the  cost  of  Applicants'  proposed 
facilities. 

Applicants  state  that  they  believe  that 
fadhties  far  which  they  authorize 
provide  an  efficient  an  efficient  and 
cost-elbctive  means  of  satisfying  their 
needs  aad  those  of  their  customers. 
Neverdwiess.  shoidd  the  Commissioo 
oorchide  that  for  economic. 


environmental  or  otbnr  reasons  the 
needs  of  the  AppHcants  and  other 
securing  natural  gas  in  the  Mobile  Bay 
Area  are  best  met  by  the  construction  of 
a  single,  lai^e  capacity  pipeline  facility. 
Applicants  believe  that  consideration 
should  be  given  to  the  route  and 
facilities. 

Comment  date:  February  9. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

35.  Transcontinental  Gas  Pipe  line 
Corporation 

(Dodcet  No.  CP8B-S2»-000| 
lanuary  19, 198S. 

Take  notice  that  on  December  30, 
1988,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396.  Houston.  Texas  772S1.  filed  in 
Docket  Na  CP8e^523-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA).  as  amended,  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
(1)  operation  of  Transco's  existing 
onshore  pipeline  (2)  transportation  of 
natural  gas  througb  the  on^ore  pipeline. 
(3)  construction  and  operation  of  a 
proposed  pipeline  from  a  gas  treatment 
plant  to  be  owned  by  Exxon 
Coiporation  (Exxon),  and  (4) 
construction  and  operation  of  proposed 
compression  facilities  to  be  associated 
with  the  Exxon  gas.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  states  that  in  1967  it 
constructed  a  124-inile.  30-inch  diameter 
pipeline  from  the  tailgate  of  Mobil  Oil 
Expforation  ft  Producing  Southeast  Inc.'s 
(MOEPSl)  treatment  plant  near  Coden. 
Alabama,  to  an  interconnection  with 
Transco's  existing  main  pipeline  system 
near  Butler,  Choctaw  County,  Alabama 
(Onshore  Pipeline).  Transco  states  that 
it  constructed  the  Onshore  Pipeline 
pursuant  to  section  311(a)(1)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
Transco  states  that  because  it 
constructed  the  Onshore  Pipeline 
pursuant  to  section  311(a)(1),  all  gas 
transported  through  such  pipeline  must 
be  "on  behalf  of  either  a  local 
distribution  company  or  an  intrastate 
pipeline.  Transco  states  that  because  (1) 
it  is  concurrently  filing  an  application 
for  a  certificate  of  public  convenience 
and  necessity  to  construct  and  operate 
pipeline  facilities  primarily  in  the 
ofli^ore  Mobile  Bay  area  (Offshore 
Pipeline),  and  (2)  oUier  companies  have 
indicated  their  intention  to  deliver  gas 
into  the  Onshore  Pipeline,  Transco  must 
seek  certificate  authority  to  operate  the 


Onshore  Pipeline  and  transport  gas 
through  same  to  ensure  that  once  the  gas 
reaches  the  Onshore  Pipeline,  Transco 
will  have  all  requiute  legal  authority  to 
transport  all  gas  thnxi^  the  Onshore 
Pipeline. 

Transco  further  stales  that  in  addition 
to  the  Onshore  Pipeline  for  which  it  is 
concurrently  filing  an  application,  there 
are  other  current  and  potential  sources 
of  gas  to  be  transported  throngh  the 
Onshore  Pipeline:  (1)  Gas  owned  by 
MOEPSl  and  other  small  interest  ownera 
in  the  Maty  Ann  Field  in  Mobile  Bay  is 
currently  being  transported  through  the 
Onshore  Pipeline  purauant  to  section 
311(aHl)  of  the  NGPA.  (2)  In  Docket  No. 
CP88-646-000  Jubilee  Pipeline  Company 
filed  an  application  with  the 
Commission  for  a  certificate  of  public 
convenience  and  necessity  to  construct 
and  operate  a  pipeline  in  the  Mobile  Bay 
area.  Such  apfriication  proposed  that  the 
Jubilee  pipeline  intercoiuiect  with  the 
Onshore  PipeUne.  (3)  Other  companies 
may  propose  that  their  pipelines  also 
interconnect  with  the  Cinshore  Pipeline. 

Transco  requests  authority  to  operate 
the  Onshore  Pipeline  pursuant  to  section 
7(c)  of  the  NGA  and  to  transport  gas 
through  the  Onshore  Pipeline  for  those 
shippen  which  request  transportation 
services.  Transco  states  that  it  wrould 
render  such  transportatian  services 
purauant  to  its  existing  Rate  Schedules 
IT  (intemiplible)  and  FT  (firm). 

"Transco  further  states  that  Exxon  has 
reserves  within  a  block  of  twenty-five 
(25)  state  and  federal  leases  in  the 
Mobile  Bay  area.  Transco  states  it  has 
had  the  opportunity  to  review  geological 
data  on  15  of  Exxon's  25  leases,  and 
Transco's  preliminary  calculations 
indicate  total  potential  reserves  in  place 
of  2.8  Tcf  for  those  15  leases,  with  2J 
Tcf  net  to  Exxon's  working  interest  in 
those  blocks.  Transco  slates  that  Exxon 
plans  to  build  a  gathering  line  to  collect 
the  gas  from  such  blocks  and  move  it  to 
a  treatment  plant  which  Exxon  will 
build  onshore  to  remove  sulphur  from  its 
gas.  Transco  states  that  it  requests 
authority  to  construct  and  operate  three 
and  one-half  miles  of  24-inch  diameter 
pipeline  to  connect  the  tailgate  of  the 
Exxon  plant  to  the  Onshore  Pipeline  and 
transportation  service  pursuant  to  its 
existing  Rate  Schedules  IT  and  FT. 

Transco  states  that  compression 
would  also  be  needed  to  enable  the  gas 
from  the  Exxon  plant  to  move  into 
Transco's  mainline  system  near  Butler. 
Alabama.  Accordingly.  Transco 
requests  authority  to  construct  and 
operate  such  compression  facilities. 

Transco  states  that  it  seeks 
authorization  to  move  Mobile  Bay 
offshore  volumes,  and  any  other 
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supplies  which  may  raquirs  section  7(c) 
•ulkority.  to  market.  By  the  instant 
application.  Transco  seeks  section  7(c) 
authority  to  operate  its  Onshore  Pipeline 
without  the  "on  behslf  oF'  limitation 
prescribed  by  section  311(a)(1)  of  the 
NCPA.  Compared  (o  other  proposals. 
Transco  states  thai  its  Onshore  Pipeline 
ib  the  only  logical  choice  to  move  gas 
from  the  Mobile  Bay  area  to  interstate 
pipeline  systems  in  the  United  States 
because  the  Onshore  Pipeline  is  already 
built.  Transco  asserts  that  it  would  not 
be  economically  efflcient  for  the 
Commission  to  authorize  other 
expensive  and  duplicative  facilities 
when  the  Onshore  Pipeline  is  already  in 
place  and  ready  to  provide  the 
necessary  transportation  service. 
Accordingly.  Transco  submits  that  the 
public  convenience  and  necessary 
requires  that  Transco's  requested 
authorisations  be  granted. 

Comment  dote:  February  8. 1968.  In 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Pipe  Una  Coopany 

(Deckel  No.  CPW-SIS-OOOl 
lanuaiy  Ml  19Ml 

Take  notlca  that  on  Dacamber  90, 
1988.  Chandelaur  Pipe  Line  Company 
(Chandeleur).  P.O.  Box  7141.  San 
Francisco.  California  »«120-7141,  filed  in 
Docket  No.  CP8»-«1»-a00  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  oertifk:ate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  new 
offshore  pipeline  facilities  as  well  as 
onshore  compression,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Chandeleur  states  that  it  operates  an 
existing  offshore  pipeline  system  which 
consists  of  approximately  80  miles  of  12 
and  10-inch  main  transmission  Une 
along  with  an  11-mile  12-inch  diameter 
lateral.  It  is  indicated  that  the  main  line 
extends  from  Main  Pass  area  block  41 
(MP  41).  ofbhoc*  Louisiana  to  a 
terminus  at  Chevron  Oil  Company's 
(Chevron)  Pascagoula  Refinery  at 
Pascagoula  Mississippi.  It  is  further 
indicated  that  the  lateral  extends  from 
Mobile  area  block  881  (Mobile  881)  to 
the  vicinity  of  the  main  line  in  Mobile 
902.  Chandeleur  notes  that  the  lateral, 
although  certificated,  is  currently 
unconnected  to  the  main  line. 
Chandeleur  explains  that  it  uses  its 
system  to  transport  approximately 
173.000  Mcf  per  day  for  its  two 
transportation  customers.  Chevron  (an 
affiliate)  and  Mississippi  Power  and 
Light  Company.  Chandeleur  states  that 


it  has  no  authority  to  sell  gas  and  is 
exclusively  a  transporter. 

Chandeleur  proposes  to  undertake  a 
three-phase  extension  of  its  existing 
system  in  order  to  transport  for  its 
existing  shippers  reserves  being 
developed  in  new  fields.  It  is  indicated 
that  the  specific  facilities  are  as  follows 

•  Phase  1: 7.4  miles  of  20-inch  lateral 
extending  from  the  terminus  of  the 
existing  11 -mile  lateral  in  Mobile  861  to 
an  interconnection  with  anticipated  1990 
production  in  Mobile  907. 

•  Phase  II:  29.8  miles  of  20-inch 
pipeline  from  Mobile  907  to  Mobile  961 
to  be  constructed  in  1901  consistent  with 
the  anticipated  timing  of  Mobile  961 
area  production. 

•  Phaae  III:  KV.8  miles  of  20-inch 
pipeline  from  Mobile  861  to  Pascagoula. 
This  phase  would  be  constructed  in  1902 
and  would  enable  the  transportation  of 
sour  gas  from  offshore  to  a  processing 
plant  onshore  which  would  extract 
carbon  dioxide  and  sulphur. 

Chandeleur  states  that  it  would 
operate  its  existing  snd  the  proposed 
extensions  in  accordance  with  the 
provisions  of  Order  Na  500.  Chandeleur 
insists  that  such  operations  would 
promote  the  Commission's  policies  as 
embodied  in  Order  Nos.  436  snd  SOa 
Chandeleur  states  that  the  fact  that  it  is 
exclusively  s  transporter  would  allow 
maximum  flexibility  to  potential 
shippers. 

Chandeleur  notes  that  it  has  been 
issued  a  blanket  certificate  parsuant  to 
i  284J01  and  that  it  will  shortly  request 
s  blanket  certificate  pursuant  to 
i  157.201  of  the  Commission's 
Regulations.  Chandeleur  explains  that 
these  sctivities  are  likely  to  affect 
transportation  on  its  system  and 
ultimately  %vill  have  a  bearing  on  the 
subject  application. 

Chandeleur  states  that  the  timing  of 
the  subject  application  has  been  based 
on  its  interpretation  of  the  Commission's 
order  in  Docket  No.  CP88-57O-00a 
which  estsblished  a  time  frame  for 
applications  involving  transportation  of 
gas  out  of  the  Mobile  Bay  area. 
Chandeleur  indicates  that  its  application 
has  been  made  out  of  an  abundance  of 
caution  so  that  Chandeleur  would  not  be 
precluded  from  requesting  suthority  to 
construct  facilities  in  the  future  due  to 
failure  to  comply  with  the  Commission's 
order  in  Docket  No.  CP88-670-00. 

Comment  date:  February  9. 1980.  in 
aocordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


37.  Panhandla  Eastam  Pipe  Una 
Company 

(Docliel  No  CPe»-8M-O0Ol 
January  19. 1988. 

Take  notice  that  on  January  10, 1968, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-589-000  a  request  pursuant  to 
ti  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  for  Amgas.  Inc.  (Amgas  or 
Shipper),  a  shipper  and  marketer  of 
natural  gas.  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Panhandle  requests  authority  to 
transport  up  to  4,000  dekathernis  (dt)  per 
peak  day.  on  an  intemiptible  basis,  on 
behalf  of  Amgas  pursuant  to  a 
transportation  agreement  dated 
September  19. 1988,  between  Panhandle 
and  Amgas.  Panhandle  states  that  the 
transportation  agreement  provides  for 
Panhandle  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system 
in  Texas.  Oklahoma.  Kansas.  Colorado, 
Wyoming  and  Illinois.  Panhandle  states 
that  it  «vill  then  transport  and  redeliver 
subject  gas,  less  fuel  used  and 
unaccounted  for  Une  loss,  to  Central 
Illinois  Light  Company  (CILCO)  in 
Tazewell  County,  Illinois,  it  is  stated 
that  Shipper  estimates  that  average  day 
and  estimated  annual  quantities  would 
be  2.000  dt  and  730,000  dt.  respectively. 
It  is  stated  that  service  under 
I  284.223(a)  commenced  on  December  1. 
1988,  as  reported  in  Docket  No.  ST8ft- 
1513.  Panhandle  stales  that  no  new 
facilities  nor  expansion  of  existing 
facilities  are  required  to  provide  this 
service. 

Comment  date:  March  6, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

St.  Soutfaarn  Natural  Gas  Coa^Mny 

(Docket  No.  CP8»-617-000| 
January  19. 198a 

Take  notice  that  on  December  30 
1968,  Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563, 
Birmingham.  Alabama  35202-2563,  filed 
in  Docket  No.  CP88-517-00a  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  construct,  install  and 
operate  certain  pipeline  facilities,  all  as 
more  fully  set  forth  in  the  application  on 


file  with  the  Commission  and  open  to 
public  inspection. 

In  the  application.  Southern  requests 
authorization  to  construct  a  pipeline  and 
appurtenant  measurement  facilities  to 
provide  access  on  its  system  to  gas 
supplies  to  be  produced  in  Main  Pass 
Area  Blocks  252  and  254,  offshore 
Louisiana.  Specifically,  the  facilities 
would  include  approximately  34  miles  of 
12-inch  pipeline  extending  from  a 
production  platform  to  be  constructed 
by  Shell  Onshore,  Inc.  (Shell)  in  Main 
Pass  Block  252.  to  the  existing  facilities 
of  Southern  located  at  Shell's  platform 
in  Main  Pass  Block  289.  Southern  also 
proposes  to  construct  approximately  4.9 
miles  of  6-inch  pipeline  from  a  subsea 
tap  interconnecting  owned  by  Hughes 
Eastern  Petroleum  Inc.  (Hughes 
Eastern),  in  Main  Pass  Block  254.  In 
addition.  Southern  plans  to  install  a 
receiving  station  on  the  Shell  Main  Pass 
Block  252  platform  and  on  the  Hughes 
Eastern  Block  254  platform.  Southern 
states  that  the  proposed  facilities  would 
be  used  to  obtain  access  to  gas  supplies 
located  in  an  around  Main  Pass  Area 
Blocks  252  and  254.  Southern  states  that 
such  access  would  benefit  Southern's 
customers  by  making  additional  gas 
supplies  available  and  it  would  impact 
the  producers  in  this  area  by  providing  a 
means  to  interconnect  their  gas  reserves 
with  an  interstate  pipeline  system. 

Comment  date:  February  9, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

39.  Southam  Natural  Gas  Company 

(Docket  No.  CP89-513-000] 
January  19. 1988. 

Take  notice  that  on  Deoember  29. 
1988,  SouthemNatural  Gas  Company 
(Southern)  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP89-513-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  as 
amended,  and  the  rules  and  regulations 
of  the  Federal  Energy  Regulatory 
Commission  (Commission)  seeking  a 
certificate  of  public  convenience  and 
necessity  authorizing  Southern  to 
construct,  install  and  operate  certain 
facilities,  all  as  more  fully  described  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  this  application  is 
being  submitted  in  conjunction  with  the 
joint  filing  of  Southern  and  Florida  Gas 
Transmission  Company  (Florida)  in 
Docket  No.  CP87-41 5-002,  wherein 
Southern  and  Florida  request  issuance 
of  a  certificate  of  public  convenience 
and  necessity  authorizing  them  to 
construct,  install,  and  operate  the 


facilities  initially  proposed  by  Citrus 
Interstate  Pipeline  Company  in  the 
vicinity  of  Mobile  Bay,  Alabama,  in 
Docket  No.  CP87-415-000.  Specifically, 
to  ensure  access  for  their  customers  to 
the  vast  natural  gas  reserves  of  Mobile 
Bay,  Southern  and  Florida  are  proposing 
to  construct  approximately  52  miles  of 
30-inch  pipeline  together  with  metering 
and  appurtenant  facilities  extending 
from  a  point  near  various  existing  and 
proposed  onshore  gas  processing  plants 
near  Bayou  La  Batre,  Alabama,  on  the 
west  bank  of  Mobile  Bay  to  a  point  of 
interconnection  with  Florida's  interstate 
pipeline  system  and  the  facilities 
proposed  herein  by  Southern  near 
Citronelle,  Mobile  County,  Alabama 
(Mobile  Bay  Pipeline). 

Southern  states  that  it  requests  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction, 
installation,  and  operation  of  the 
facilities  hereinafter  specified  to 
complete  its  pipeline  facilities  fit)m 
Mobile  Bay  to  its  existing  pipeline 
system.  Such  facilities  would  extend 
from  the  terminus  of  the  Mobile  Bay 
Pipeline  in  Mobile  County  to  Southern's 
Enterprise  Compressor  Station  in  Clarke 
County,  Mississippi.  Specifically, 
Southern  proposes  to  construct,  install, 
and  operate  a  compressor  station, 
consisting  of  two  2,000  horsepower 
reciprocating  compressor  units  and 
necessary  appurtenances,  a  receiving 
station,  and  approximately  86  miles  of 
24-inch  pipeline  which  would  extend 
from  the  proposed  Mobile  Bay  Pipeline 
to  Southern's  Enterprise  Compressor 
Station.  The  capacity  of  the  proposed 
facilities  is  300  MMcf  per  day.  Southern 
states  further  that  the  construction  and 
operation  of  the  proposed  receiving 
station  and  compressor  station  would 
have  no  significant  adverse  impact  on 
the  quality  of  the  human  environment 

Southern  states  the  present  and  future 
public  convenience  and  necessity' 
require  the  construction,  installation, 
and  operation  of  the  facilities  proposed 
herein  because  its  plan  for  direct  access 
to  its  existing  pipeline  system  from 
Mobile  Bay  would  provide  benefits  for 
both  its  sales  and  transportation 
customers.  With  further  decreases  in 
this  general  system  supply  expected  in 
the  future,  the  substantial  volumes  of 
natural  gas  in  the  Mobile  Bay  area 
would  help  ensure  that  Southern  has  an 
opportunity  to  attract  adequate  supplies 
to  fulfill  the  merchant  services 
demanded  by  its  customers.  Southern 
states  that  direct  access  to  the  Mobile 
Bay  gas  reserves  is  equally  important  to 
its  transportation  customers.  Such 
customers  rely  on  diversity  of  supplies 
in  undertaking  the  responsibility  for 


their  gas  supply  and  the  facilities 
proposed  herein  in  conjunction  with  the 
Mobile  Bay  Pipeline  make  the  Mobile 
Bay  reserves  as  accessible  as  any  other 
supply  source  on  Southern's  pipeline 
system.  Additionally,  since  Southern  is 
an  open  access  transporter  under  both 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  and  Order  No.  50a  the 
Mobile  Bay  reserves  would  be  readily 
accessible  to  all  shippers — Southern's 
customers,  their  customers,  the 
interstate  pipelines  with  which  Southern 
intercormects,  and  all  of  the  shippers 
connected  to  those  pipelines. 

Southern  states  that  its  applications 
filed  in  Docket  No.  CP87-41S-002  for  the 
proposed  Mobile  Bay  Pipeline  and  in 
this  proceeding  to  extend  said  pipeline 
to  its  existing  system  offer  a  cost 
effective  proposal  for  linking  the  Mobile 
Bay  reserves  with  the  country's  natural 
gas  markets  and  nationwide  pipeline 
grid.  A  direct  connection  with  Mobile 
Bay  would  help  ensure  economical  and 
reUable  natural  gas  service  well  into  the 
future. 

Southern  states  that  this  application  is 
being  submitted  in  conjunction  with  the 
joint  filing  of  Southern  and  Florida  in 
Docket  No.  CP87-45-002  in  order  to 
extend  Southern's  pipeline  facilities 
from  Mobile  Bay  to  its  existing  system. 
Southern  requests  that  the  Commission 
evaluate  the  joint  application  and  this 
application  in  tandem  and,  accordingly, 
requests  that  the  Commission 
consolidate  the  two  dockets  into  one 
proceeding. 

Additionally,  Southern  stateslhat 
Southern  Florida,  and  Tennessee  Gas 
Pipeline  Company  (Tennessee)  have 
filed  with  the  Commission  in  Docket  Na 
CP80  464  000  a  Joint  application  to 
construct  and  operate  certain  facilities 
in  the  Mobile  Bay  area.  As  stated 
therein,  the  three  parties  consider  that 
application  as  their  primary  and 
preferred  proposal  for  consideration  by 
the  Commission  during  the  "open 
season"  for  Mobile  Bay  pipeline 
facilities  it  established  in  Docket  No. 
CP88-57(M)0a  To  ensure  eligibility  for 
construction  as  provided  in  that 
proceding,  however.  Southern  has  filed 
this  application  as  well  as  that  in  Docket 
No.  CP87-415-002.  Upon  receipt  by 
Southern,  Florida,  and  Tennessee  of  the 
authorization  requested  in  Docket  No. 
CP89-464-O0a  Southern  states  it  will 
«vithdraw  this  application. 

Comment  date:  February  9. 1980,  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice 
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■M.  TaxM  Eaalara  Tr«n«mi««too 
CorporaUoo 

|l)ock«l  No.  Ci>»4ia-000| 
]»nwuy  \%  ISSBi 

T<<k«  aetlo*  that  on  Deceinber  30, 
mtia.  Texas  Bastcm  Transinission 
Corporation  (Applicant).  P.O.  Box  2S21. 
Houston.  Texas  772S2  filad  an 
application  pursuant  to  aactioo  7(c)  of 
tiie  Natural  Gas  Act  as  amended,  and 
i  157.7  of  t»>e  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
thereunder,  for  a  Certiricale  of  Public 
Convenience  and  Necessity  authorizing 
Applicant  to  construct  and  operate 
facilities  to  transport  up  to  2S7.(X)0  dth 
per  day  of  natural  gas  for  Applicant's 
system  supply  from  the  Mobile  Bay  Area 
to  Applicant's  exislinK  and  proposed 
pipeline  facilities,  all  as  more  fully  sat 
forth  in  tha  application  which  is  on  fUe 
with  the  Commission  and  open  to  pablic 
inspection. 

Applicant  proposes  a  profect  to 
construct  and  operate  facilities  to  permit 
the  transportation  of  natural  gas  from 
the  Mobile  Bay  area  to  tha  terminus  of  a 
proposed  24-inch  line  located  in  Viosca 
Knoll  Area  Block  203. 

Applicant  requests  authorization  to 
construct  and  operate  facilities  required 
to  connect  additional  sources  of  natural 
gas  to  be  used  for  Applicant's  system 
supply: 

(a)  55  miles  of  24-inch  pipeline, 
together  with  relalad  facilities, 
extending  from  tha  location  of  existing 
and/or  future  Mobile  Bay  treating 
plants,  located  onshore  near  the  West 
side  of  Mobile  Bay  to  the  terminus  of 
Applicant's  proposed  pipeline  to  be 
located  in  Viosca  Knoll  Area  Block  203. 
offshore  Louisiana. 

(b)  9.0  miles  of  12-inch  pipeline, 
together  with  related  facilities, 
extending  from  the  above  proposed  24- 
inch  line  in  Mobile  Area  Block  867. 
offshore  Alabama  to  Mobile  Area  Block 
azi.  offshore  Alabama. 

(c)  11.15  miles  of  24-inch  pipeline 
looping  of  AppHcant's  existing  Line  No. 
40-B-3  from  Mnin  Ph<is  Block  95. 
offshore  Louisiana  to  Applicants  24- 
inch  line  No.  40-B. 

(d)  Measurement  facilities  and  a 
compression  facility  of  up  to  4.000 
horsepower  to  ba  located  at  the  tailgate 
of  ewistii^  and/or  future  treating  plants, 
located  on  the  Wast  side  of  Mobile  Bev. 

Applicant  anticipates  that  additioaal 
reserves  from  Mobile  Bay  and  adiaoeat 
areas  will  be  identiried  and  made 
available  as  pipelines  are  extended  into 
these  areas. 

Applicant  states  that  a  significant 
amount  of  the  natural  gas  produced  from 
the  Mobile  Bay  Area  Is  heavy  sulphur 
gas  and  therefore  requires  onshore 


treating  to  become  pipeline  quality.  The 
only  currently  operating  onshore 
treating  facility  in  the  Mobile  Area  is 
owned  and  operated  by  Mobile  Oil 
Exploration  and  l>roducing  Southeast. 
Inc.  (MOEPSI)  and  located  on  the  West 
side  of  Mobile  Bay.  Considerable 
additional  treating  capacity  will  be 
required  for  the  development  of  the 
Mobile  Bay  Area  reserves.  As  indicated 
in  the  Petition  for  Declaratory  Order 
Tiled  in  Docket  No.  C180-27-00a  Exxon 
proposed  to  construct  s  natural  gas 
treating  plant  which  would  also  be 
located  on  the  West  side  of  Mobile  Bay. 
Applicant  anticipates  other  treating 
plants  also  will  be  constructed  within 
the  immediate  vicinity  of  the  existing 
MOEPSI  and  planned  Exxon  plants. 
Applicant  stales  it  is  willing  to  connect 
its  proposed  fscilities  to  any  tresting 
plant  locatsd  in  this  general  area. 
Applicant  sUtes  it  designed  the 
proposed  facilities  to  terminate  at  the 
planned  Exxon  treating  plant  but 
requests  authority  to  connect  the 
proposed  facilities  to  both  existing  and 
future  treating  plants  located  in  that 
vicinity. 

In  addition,  applicant  states  reserves 
have  been  discovered  in  the  Mobile  Bay 
Area  that  do  not  require  onshore 
processing  to  make  them  pipeline 
quality.  Applicant's  proposed  route 
would  provide  access  to  most 
discoveries  already  made  in  the  area, 
including  both  treated  gas  and  gas  not 
requiring  treatment.  Applicant  proposed 
to  construct  facilities  to  connect 
reserves  owned  by  Standard  Oil 
Production  Company  (Standard  Oil)  in 
Mobile  Bay  Area  Block  821.  Reserves 
underlying  this  block  are  estimated  at 
over  130  Bcf  and  would  require  only 
minor  treatment  at  the  platform  to  make 
it  pipeline  quality.  Applicant  ststes  it  Is 
negotiating  with  Standard  Oil  regarding 
the  Mobile  Ares  Block  821  reserves  and 
is  continuing  negotiations  with  other 
producers  in  the  Mobile  Bay  area. 

Applicant  states  that  delivery  into  ito 
system  of  the  volumes  of  natural  gas  to 
be  purchased  from  Mobile  Bay  Area 
producers  would  be  accomplished  by 
the  construction  of  a  S5-miIe.  24-inch 
pipeline  extending  from  the  location  of 
future  Mobile  Bay  treating  plants  on  the 
west  side  of  Mobile  Bay  in  Mobile 
County.  Alabama  to  the  proposed 
terminus  of  Applicant's  24-inch  pipeline 
in  Vioaca  Knoll  Area  Block  203. 
Applicant  states  that  construction  of  the 
proposed  facilities  would  commence 
upon  receipt  of  suthorization  from  the 
Commission.  Applicant  proposes  to 
complete  construction  in  sufTident  time 
to  commence  service  by  November  1. 
1981.  Tha  proposed  facilities  would  have 
a  design  capacity  of  approximately 


287.000  dth  of  natural  gas  per  day. 
Applicant  would  Tinance  the  proposed 
facilities  initially  from  funds  on  hand  or 
short-term  borrowings.  Permanent 
financing  would  be  undertaken  as  part 
of  Applicant's  overall  long-term 
Tinancing  program  at  a  later  date. 

Applicant  slates  that  Mobile  Bay  gas 
reserves  sre  s  significant  and  important 
source  of  future  domestic  gas  supplies 
and  their  instant  proposal  would  allow 
AppUcant  to  extend  facilities  to  this 
long-term  source  of  supply  and  thereby 
expand  its  portfolio  of  dedicated  natural 
gas  reserves  which  would  be  utilized  by 
Applicant  to  meet  existing  ceriiHcated 
service  obligstions.  Applicant  projects 
thst  by  1981  the  annual  deliverability 
available  from  reserves  committed  to  it 
would  be  approximately  120  Bcf  less 
thsn  its  700  Bcf  estimated  market 
requirements.  Applicant  would  require 
approximately  11  Tcf  of  annual  reserves 
to  meet  current  certificated  sales 
obligations  thus  indicating  a  far  greater 
deliverability  deficiency.  Apphcant 
states  thsl  it  maintains  an  aggressive 
gas  acquisition  program  in  an  effort  to 
offset  this  expected  deliverability 
deficiency  and  views  the  Mobile  Bay 
Area  reserves  as  an  important  source  of 
the  gas  supplies  it  would  require  to 
satisfy  the  demands  of  its  customers. 
At  such  times  as  the  capacity  of  the 
proposed  facilities  is  not  fully  utilized. 
Applicant  states  it  also  would  provide. 
on  an  open  access,  non-discriminatory 
basis,  intemiptible  transportation 
pursuant  to  its  Rate  Schedule  FT-L  as 
such  rate  schedule  shall  exist  from  time 
to  time  in  the  future. 

Applicant  does  not  propose  to 
establish  any  new  services  or  rates  in 
this  application.  Because  the  volumes  to 
be  moved  through  the  proposed  facilities 
sre  expected  to  be  purchased  for 
Applicant's  system  supply.  Applicant 
proposes  to  utilize  its  existing  rate 
schedules  as  applicable  and  related 
rates,  as  they  exist  at  the  time  the 
services  are  rendered.  To  the  extent  that 
the  facilities  are  not  fully  utilized  to 
provide  system  supply  gas.  Applicant 
states  it  would  siso  provide  interruptible 
transportation  service  pursuant  to  its 
then  effective  Rale  Schedule  IT-L 

Applicant  proposes  that  the  costs 
associated  with  this  project  be  treated 
for  rate  purposes  on  s  roUed-in  basis  to 
be  included  in  the  cost  of  service  of 
Texas  Eastern's  subsequent  rate  cases 
filed  after  the  new  facilities  are  built. 
Applicant  feels  incremental  treatment  is 
inappropriate  because  Applicant 
proposes  to  utilize  these  facilities  for 
acquisition  of  additional  system 
supplies  that  would  benefit  all  sales 
customers  of  Applicant.  Applicant's 


proposed  facilities  would  provide  a 
readily  available  system  that  would 
make  possible  the  delivery  of  significant 
volumes  of  Mobile  Bay  Area  natural  gas 
into  the  interstate  natural  gas  market 

Applicant  submits  that  construction  of 
the  proposed  facilities  would  be  an 
effective  and  cost-efficent  method  of 
expanding  Applicant's  pipeline  system 
to  the  benefit  of  its  customers,  and  the 
proposed  24-inch  line  is  a  normal  and 
logical  extension  of  Applicant's  existing 
and  proposed  gas  supply  facilities  whidi 
would  extend  into  an  area  where 
Applicant  currently  has  no  facilities  and 
adds  an  additional  advantage  of 
assuring  continued  heavy  utilization  of 
Applicant's  existing  offshore  Main  Pass 
System. 

Applicant  states  that  the  proposed 
pipeline  could  provide  interruptible 
transportation  opportunities  for 
AppUcant's  existing  or  new  customers, 
thus  allowing  these  customers  access  to 
a  nvider  variety  of  natural  gas  sources. 

Applicant  states  that  the  route 
selected  for  the  proposed  pipeline  was 
selected  to  avoid  potentially 
environmentally  sensitive  areas.  The 
pipeline  follows  s  route  which,  within 
engineering  feasibility  parameters, 
maximizes  envirorunental  protection. 
Applicant  states  that  installation  and 
operation  of  the  proposed  facilities  will 
not  have  a  significant  environmental 
impact  and  granting  the  requested 
authorization  will  not  constftute  a  maior 
federal  action  significantly  affecting  the 
quality  of  the  human  envirooment 

Comment  date:  Pebruaiy  8, 1988.  in 
aooofdance  with  Standard  Paragra|rfi  F 
at  the  end  of  this  notice. 

ital  Gas  Pipe  Line 


41.' 

Cotpontloii 

(Docket  No.  CP8B-«2Z-000| 
January  18.  IIMB. 

Take  notice  that  on  December  30, 
1968.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transoo).  Post  Office  Box 
1396,  Houston.  Texas  77251,  filed  in 
Docket  No.  CP80-522-000.  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  (NGA).  as 
amended,  and  the  Rides  and  Regulations 
of  the  Federal  Energy  Regulatory 
Commission  (Commission),  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  (1)  construction 
and  operation  of  certain  pipeline  and 
compression  facilities,  and  (2) 
transportation  of  natural  gas  through 
such  facilities,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Conomission  and  open  to  public 
inspection. 

Specifically,  Transco  is  applying  for  a 
certificate  to  construct  and  operate 


certain  pipeline  and  compression 
facilities  which  would  enable  the  new 
gas  reserves  which  have  been 
discovered  in  the  Mobile  Area.  Viosca 
Knoll  Area  and  Main  Pass  Area  East 
Addition,  offshore  Alabama,  to  move  to 
markets.  Transco  proposes  to  construct 
and  operate  the  following: 

(1)  17.97  miles  of  24-indi  diameter 
pipeline  from  an  onshore 
interconnection  with  Transco's  existing 
pipeline  near  Coden.  Mobile  County. 
Alabama  to  a  junction  platform  to  be 
constructed  by  Transco  in  Block  109, 
Mobile  Area.  Transco  would  construct 
and  operate  separation  and  dehydration 
facilities  on  such  junction  platform.  The 
facilities  described  in  this  Paragraph  (1) 
will  be  hereinafter  referred  to  as  the 
"Phase  I  facilities".  Transco  plans  to 
construct  the  Phase  I  faalities  during  the 
1969  construction  season.  It  is 
anticipated  that  producers  and/or  others 
would  construct  gathering  lines  to  bring 
gas  to  the  junction  platform  from  Blocks 
109. 906.  and  96a 

(2)  27.07  miles  of  20-inch  diameter 
pipeline  from  the  Block  109  junction 
platform  to  a  junction  platform  to  be 
constructed  by  Transco  in  Block  206. 
Viosca  IGioIl  Area,  and  1,200  HP  of 
onshore  compression.  Transco  would 
construct  and  operate  separation  and 
dehydration  fadlities  on  such  junction 
platform.  The  facilities  in  this  Paragraph 
(2)  will  be  hereinafter  referred  to  as  tbie 
Phase  n  facilities".  Transco  plans  to 
construct  the  Phase  D  facilities  during 
the  1990  construction  season.  It  is 
anticipated  the  producers  and/or  others 
will  construct  gathering  lines  to  bring 
gas  to  the  junction  platform  from  Blocks 
203, 200,  and  294,  Viosca  Knoll  Area  and 
from  Block  187,  Main  Pass  Area  East 
Addition. 

(3)  30.74  miles  of  20-inch  diameter 
pipeline  from  the  Block  206  junction 
platform  to  a  junction  platform  to  be 
constructed  by  Thinsco  in  Block  249, 
Main  Pass  Area  East  Addition  and 
11.000  HP  of  onshore  compression. 
Transco  would  construct  and  operate 
separation  and  dehydration  facilities  on 
such  junction  platform.  The  facilities 
described  in  this  Paragraph  (3)  will  be 
hereinafter  referred  to  as  the  "Phase  ID 
facilities".  Transco  plans  to  construct 
the  Phase  III  facilities  during  the  1991 
construction  season.  It  is  anticipated 
that  producers  and/or  others  would 
construct  gathering  lines  to  bring  gas  to 
the  junction  platform  frt>m  Block  280. 
Main  Pass  Area  East  Addition  and 
Block  698,  Viosca  Knoll  Area. 

Transco  states  that  the  maximum 
capacity  of  Hiase  I  under  the  pressure 
conditions  shown  in  Exhibit  G  of  this 
proceeding  is  231.235  Mcf  per  day;  that 
the  maximum  capability  of  Phase  D 


(including  the  Phase  I  facilities)  under 
the  pressure  conditions  shown  in  Exhibit 
G  is  457.100  Mcf  per  day.  and  that  the 
maximum  capability  of  Phase  UI 
(including  the  Phases  I  and  11  facilities) 
under  the  pressure  conditions  shown  in 
Exhibit  G  is  515.507  Mcf  per  day. 

Transco  states  that  the  estimated 
facilities  cost  of  Phase  I  is  $23.12&884.  of 
Phase  UI  is  S21.5653n:  and  of  Phase  U 
is  $29,445,689,  for  a  total  project  cost  of 
$74,138,444.  Transco  states  that  the 
proposed  facilities  would  be  financed 
initially  through  short-term  loans  and 
funds  on  hand,  and  permanent  financing 
would  be  undertaken  as  part  of 
Transco's  overall  long-term  financing 
program  at  a  later  date. 

Transco  further  states  that  it  would 
transport  gas  for  others  through  subject 
facilities.  Transco  states  it  is  willing  to 
transport  for  all  shippers  requesting 
service.  Transco  states  that  it  does  not 
currentiy  know  the  identity  of  all 
shippers  for  which  it  would  render 
transportation  services  because  such 
shippers  may  be  a  mix  of  (1)  the 
producers  that  own  the  reserves 
discovered  in  the  offshore  areas 
described  above.  (2)  local  distribution 
companies.  (3)  pipeline  companies.  (4) 
end  users,  and  (5)  marketers.  Transco 
states  it  would  provide  such 
transportation  services  pursuant  to  its 
existing  Rate  Schedules  IT 
(interruptible)  and  FT  (firm). 

It  is  stated  that  Phases  L  D  and  III  of 
the  proposed  facilities  would  enable  the 
new  gas  reserves  which  have  been 
discovered  in  the  offshore  areas 
described  (all  commonly  referred  to  as 
the  "Mobile  Bay  Area")  to  move  to 
markets.  The  gas  discoveries  in  the 
Mobile  Bay  Area  have  been  described 
as  some  of  the  most  potentially 
significant  discoveries  in  the  Lower  48 
States  during  the  past  20  years.  Proven 
and  probable  gas  reserves  in  such  area 
are  estimated  to  be  approximately  5.4 
trillion  cubic  feet  Producers  in  the 
Mobile  Bay  area  are  now  nearing  the 
stage  where  they  will  be  ready  to 
conmierce  production  of  their 
substantial  gas  reserves.  Transco  stales 
that  its  proposed  Phases  L  U  and  III 
would  enable  such  reserves  to  flow  to 
markets  in  a  timely  manner.  Transco 
states  that  because  of  declining  drilling 
in  recent  years,  gas  reserves  in  the 
United  States  are  depleting:  therefore,  it 
is  stated  that  the  Mobile  Bay  supplies 
will  be  a  signficant  and  timely  addition 
to  reserves  available  for  gas  customers 
in  the  United  States.  Transco  submits 
that  the  public  convenience  and 
necessity  require  that  Transco's 
requested  authorizations  be  granted. 
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Comment  dote:  Februanr  8, 1000.  in 
Mccordanos  with  Standard  Paragraph  P 
■t  th«  and  of  thia  noUca. 


42.  Florida  Gaa 

Soolham  Nataaal  Caa  Coaoipaay 


(Docket  Na  CPm  «e<  000| 
lanuary  14. 1988. 

Taka  notica  that  on  Daoanbar  21. 
iges.  Florida  Caa  Tranamiaaion 
Company  (FCT).  P.O.  Box  ItW. 
Houaton.  Taxaa  77251-1188.  Southam 
Natural  Caa  Company  (SNC).  P.O.  Box 
2563.  Birmingham.  Alabama  35202-2503. 
and  Tenneaaaa  Caa  Pipelina  Company 
(TCP).  P.O.  Box  2511.  Houaton.  Taxaa 
77252.  (Applicant(s)).  filed  in  Dockat  f4a 
CP88-404-000  pursuant  to  MCtiona  7(b) 
and  7(c)  of  the  Commiaaion't 
Re)|ulationa  under  the  Natural  Caa  Act. 
for  authorization  to  construct  and 
operate  certain  pipeline  and  relatad 
facilitiea  and  approval  to  acquire  and 
abandon  certain  leaseholds,  all  as  more 
fully  set  forth  in  the  application  which  ia 
on  nle  with  the  Commission  and  open  to 
public  inapection. 

Southern  and  Tennesaee  propoaa  to 
construct  and  operate  a  total  of 
approximately  S2J  milea  of  30-inch 
pipeUne.  conaiating  of  51.3  miles  and  as- 
mile  Mgnienta.  together  with  metering 
and  appurtenant  facilities,  in  Mobile 
County,  Alabama  to  connect  resenres  to 
be  produced  in  the  vicinity  of  Mobile 
Bay.  The  proposed  pipeline  (Mobile  Bay 
Pipelina)  would  axtand  from  a  point 
near  Bayou  La  Batre.  Alabama  on  tha 
west  bank  of  Mobile  Bay.  where  it 
would  connect  with  tha  tailgate  of  the 
gas  prooeaaing  plants  of  Mobile  Oil 
Exploration  and  Producing  Southeaat 
Inc.  (MOEPSI)  and  tha  plants  proposed 
to  be  oonstmcted  by  jubilee  pipeline 
Company  and  Shell  Offshore  Ina.  to 
pointa  on  FCTs  24-inch  and  30-inch 
mainlinaa.  approximately  seven  milea 
west  of  Qtronelle.  all  in  Mobile  County. 
Alabama.  Tha  Mobile  Bay  Pipelina 
would  alao  connect  to  the  gas 
processing  plant  to  be  conatructed  by 
Exxon  Corp.  (Exxoo).  to  be  located  weat 
of  the  junction  of  POwl  River  and  East 
Fowl  River,  approximately  3  miles  north 
of  MOBPSl's  plant  near  ttie  weal  bank  of 
Mobile  Bay. 

The  Mobile  Bay  Pipeline  la  propoaad 
to  connect  gas  reserves  to  be  produced 
generally  from  the  Mobile  Bay  and 
Viosca  Knoll  Areas,  offshore  Alabama. 
Applicanta  state  that  eatimatea  of 
proven  and  probable  reserves  in  the 
Mobile  Bay  Area  range  from  3JS  Tcf  to 
10  Tcf.  and  it  la  anticipated  that  over 
1.000  MMcf/d  may  be  produced  within  a 
few  years  from  tha  deep  lurassic- 
Norphlet  formatlOQ  alone.  Eatimatat  of 


the  shallow  Miocene  prodactton 
currently  indicata  a  maxiaiam 
production  of  443  MMcf/d.  Applicants 
state,  and  proven  and  probabla  reaervea 
are  now  aatimalad  at  680  Bcf. 

Apyliconts  slate  tha  ptopoaad  pipeline 
ia  daaignad  to  tranaport  800  MMcf  of 
naturalgaa  per  day.  with  throughpat 
available  to  the  propoaed  system  in  the 
first  full  year  of  pnxhiction  expected  to 
be  approxiaMtdiy  310  MMcf/d. 
Increaaing  to  over  800  MMcl/d  by  Ibe 
third  full  year  of  production. 

The  toUl  eatimated  cost  of  tha  Mobile 
Bay  Pipeline  ia  847.1  million.  TCP 
propoaes  to  finance  its  portion  from 
general  funda  and/or  revolving  credit. 
SNG  stataa  its  exact  plan  of  Ritancing 
has  not  been  delennined.  Applicants 
stale  that  the  facilities  are  scheduled  to 
be  conatructed  and  in  service  by 
October  1. 1980  aaauming  all  regulatory 
approvala  are  received  before  October  1. 
1868. 

Apphoottts  abo  request  approval  of 
the  following  activities:  (1)  For 
Tennessee  and  Southern  to  abandon  by 
lease,  and  PGT  to  acquire,  a  total  firm 
capacity  of  the  Btu  equivalent  of  300 
MMcf/d  in  the  Mobile  Bay  Pipeline:  (2) 
for  FCT  to  abandon  by  lease,  and 
Southern  and  Tennessee  to  acquire,  a 
total  firm  capacity  of  the  Btu  equivalent 
of  600  MMcf/d  in  a  portion  of  FCTs 
system  west  of  tha  FCT-Moblle  Bay 
PIpehne  interconnection;  (3)  for 
Southern  and  Tennessee  to  include  in 
their  respective  rate  bases  aa  gas  plant- 
in-service  the  lease  payments  paid  to 
FCT  for  such  capacity  and  their 
contributions  in  aid  of  coiutniction  and 
related  taxes  paid  to  FCT  for 
reimbursement  of  tha  costs  of  certain 
facilities  required  by  FCT.  in  connection 
with  such  leases:  siul  for  FCT  to 
include,  as  accredit  to  ita  rate  baae.  auch 
lease  payments:  (4)  for  Southern's  and 
Teiuiesaee's  investment  in  the  Mobile 
Bay  Pipeline  and  leaaed  capacity 
(including  related  facilities)  in  FCTs 
lines  to  receive  roUed-in  trestment  for 
rate  purpoaes:  (5)  for  the  cost  free 
exchange  of  leases,  covering  150  MMcf/ 
d  of  capacity,  between  FCT  and 
Southern  and  between  FCT  and 
Tennessee:  (6)  for  FCT.  Southern,  and 
Tennaasee  to  construct  and  operate 
certain  interconnecting  facilities — by 
Southern  with  FCT  at  Franklinton. 
Louisiana;  by  Tennessee  with  FCT  at 
Cames.  Mississippi:  and  by  FCT  with 
the  Mobile  Bay  Pipelina.  and  with 
Southern  and  Tennessee:  and  (7)  pro- 
granted  abandonment  and  reacquisition 
of  tha  laaaad  capacity  upon  termination 
of  the  Lease  Agraaaaents  between  the 
partiea.  In  additian.  if  approval  ia 
required.  FCT  roquaats  authorizatioo  to 


back-flow  gna  weat  of  tha  propoaed 
FGT-Mobila  Bay  Pipeline  interconnect 
locatad  in  Mobile  County.  Alabama. 

With  regard  to  the  propoaed  leases  of 
capacity.  FCT  propoaes  to  lease  firm 
capacity  in  a  portion  of  its  system  to 
Southern  and  Tenneaaee.  The  reapecUva 
capaoily  righta  to  be  leaaed  by  PGT 
woald  equal  Southern's  and  Tknnesaaa's 
unlaased  capacity  in  tha  propoaed 
Mobile  Bay  Pipeline  of  308  MMcf/d 
each.  Although  PGT  would  continue  to 
operate  the  facilities.  Southern  and 
Tennessee  propose  to  move  gas 
purchased  for  system  supplies  and  to 
render  open  access  transportation 
services  by  means  of  their  leaaed 
capacity  in  FCTs  line.  Southern  would 
lease  capacity  from  FCT  between  the 
propoaed  FGT-Mobile  Bay  Pipeline 
intercoimact  and  the  propoaed  FCT- 
Southem  interconnect  at  Franklinton, 
Louisiana:  while  Tennessee  would  leaae 
capacity  batwean  the  propoaed  FCT- 
Mobile  Bay  Pipeline  inlerconaact  and 
the  propoaed  PGT-Tennessee 
intercoaaect  at  Cames,  Mississippi. 

It  is  proposed  that  in  exchange  for  the 
leaae  Iqr  FCT  of  ISO  Mbfcf/d  capacity 
each  to  Southern  and  Tenneaaee.  they 
would  each  lease  150  MMcf/d  of  firm 
capacity  (a  total  of  300  MMcf/d)  to  PCT 
in  the  Mobile  Bay  Pipeline,  and  in 
exchange  for  FCTs  leaae  of  an 
additional  150  MMcf/d  each  to  Southern 
and  Tennessee,  they  would  each  pay 
FGT  the  sum  of  SB  million,  for  a  total  of 
$16  Bullion. 

No  new  rates  or  services  are  propoaed 
by  Applicants,  and  each  would  render 
transportation  services  under  the  terras 
snd  conditions  of  its  respective  FERC 
Cas  Tariff. 

Applicants  state  that  the  Mobile  Bay 
Area  is  expected  to  prove  a  signiricant 
source  of  long-term  domestic  gas 
supplies  in  the  near  future,  and  the 
proposed  pipeline  would  provide 
facilities  to  move  this  gas  to  other 
pipeline  systems  for  distribution  to 
markets  throughout  the  country. 

Applicants  state  that  approval  of  the 
iiutant  proposals  would  allow  the 
Mobile  Bay  Area  gas  to  be  made 
available  both  to  shippers  and  to  sales 
customers  of  each  Applicant  on  a 
competitive  basis,  which  should 
maximize  its  efTicient  allocation.  By 
using  existing  facilities  to  the  fullest 
extent  possible.  Applicants  assert,  the 
cost  of  making  Mobile  Bay  gas  available 
is  reduced,  resulting  in  a  lower  overall 
cost  St  the  burner  tip.  If  the  proposals 
herein  are  approved.  Applicants  assert 
they  would  realise  a  net  capital 
investment  benefit  of  from  $25  to  $30 
million  each,  which  would  accrue  to  the 
ratepayers  of  each  ApplicanL  Further. 


Applicants  submit  that  ^  utilization  of 
existing  fJscilities  minimtzes  the 
construction  of  new  {acilities.  thereby 
reducing  the  isapact  on  the  envinnment. 

Comment  date:  February  9. 1989.  in 
aocordaooe  with  Standard  Pwagraph  F 
at  the  end  of  this  notice. 

43.  Gateway  Pipeline  Company 
|i9ocket  Na  CPn-«71-O00) 
January  19, 1989. 

Take  notice  that  on  December  22. 
1986,  Gateway  Pipeline  Company 
(Gateway)  600  Travis,  Honston.  Texas 
77002.  filed  in  Docket  No.  CPe9-«71-000. 
an  application  pursuant  to  section  7(c) 
of  thie  Commission's  Regidations.  for  a 
certificate  of  puUic  convenience  and 
necessity  antliorizing  Gateway  to 
construct,  own.  and  operate  a  natural 
gas  pipeline  and  appurtenant  facilities 
under  dte  optional  procedares  contained 
therein,  all  as  more  fuHy  set  forth  in  die 
application  wtiidi  is  on  file  with  die 
Commission  and  open  to  public 
inspection. 

Specificany.  Gateway  filed  an 
applicatioTi  requesting  authorization  to 
construct  and  operate  a  total  of 
approximately  2S.75  miles  cX  30-inch  and 
20-inch  diameter  pipeline  in  Mobile 
County.  Alabama.  Pvrsuant  to 
S  157.103(f)(1)  of  the  Commission's  Rules 
and  Regidattans.  Gateway  requests 
pregranted  authority  to  abandon  any 
facilities  authorized  under  this 
certificate  application  that  Gateway 
determines  are  ao  k}ager  needed  upon 
the  termination  of  Gateway's 
contractual  obligatioas  underlying  the 
service.  Gateway  states  that  ^  purpose 
of  this  proposed  pipeline  is  to  transport 
natural  gas  produced  in  the  Mobile  Bay 
Area  from  gas  treatment  plants  to 
United  Gas  Pipe  Line  Company's 
(United)  interstate  pipeline  system. 

Ga'eway  proposes  to  construct  die 
pipeline  and  related  facilities  in  order  to 
provide  open-access  transportation 
service  for  all  potential  shippers  of 
Mobile  Bay  Area  gas.  Gateway  states 
that  the  proposed  pipeline  would 
connect  natural  gas  treatment  plants  in 
Mobile  County,  Alabama,  with  United's 
existing  Lirette,  Louisiana,  to  Mobile. 
Alabama,  30-inch  pipeline  at  a  point  in 
Mobile  County.  The  estimated  cost  to 
construct  these  facilities  if  financing 
$20,413,000.  Gateway  proposes  to 
finance  this  proposed  construction  using 
funds  on  hand.  Gateway  states  that 
additional  compression  facilities  are  not 
anticipated  %» the  expected  pressures 
from  oach  of  the  three  treatment  plants 
wMwld  be  safficieat  to  deliver  gas  into 
Unitad's  system. 

Gateway  states  llMt  on  May  13. 1888, 
it  filed  an  applieation  under  section  7(c) 


of  die  NGA  in  Docket  No.  (788-^93-OOa 
requesting  authorization  to  construct 
and  operate  approximately  25.75  miles 
of  30-indi  and  20-inch  diameter  pipeline 
plus  related  facilities.  Sinoe  then,  the 
Commission  has  anoounced  its  intention 
to  examine  die  Gateway  protect  and 
several  other  proposed  Mobile  Bay  Area 
pipelines  in  1988.  if  their  certfficate 
applications  are  completed  by 
December  30, 1968.  Gateway  states  it 
remains  convinced  that  its  7(c) 
application  filed  in  Docket  No.  <788- 
393-000  represents  an  economic 
ahemative  for  transporting  Mobile  Bay 
Area  gas  voiooaes  to  the  ftetion's 
pipeline  grid.  Gateway  believes  diat  the 
optional  certificate  procedores  would 
provide  an  expeditious  alternative  for 
constructing  the  proposed  pipeline  as  it 
wiU  hasten  what  otherwise  owy  be 
lengthy  consideration  of  its  current 
abbreviated  7(c)  certificate  applicatioii. 

Ahbough  Gateway  states  it  iaieods  to 
build  only  one  pipeline  in  the  Mobfle 
Bay  Area,  Gateway  emphasizes  that  this 
optional  certificate  application  is  aot 
intended  to  prefuibce  or  delay 
Gateway's  application  pending  in 
Docket  Na  CP88-a83-«0a  ^ 
concntrendy  applying  for  and  seddag 
an  (^ytioaal  oertificaie  along  with  the 
traditional  7(c)  application.  Gateway 
states  it  intends  to  maintain  both 
certificate  options  while  permitting 
expeditious  Commission  review  and 
action  in  each  docket.  Gateway  states 
that  upon  approval  of  the  profect  in 
either  docket,  Gateway  will  withdraw 
its  application  ia  the  pending  docket. 

Comment  date:  February  9. 1989,  ia 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  inlervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AH  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceediag  or  to  partk^Mte  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  fiu'dier  notice  diet,  pursuant  to 
the  authority  contained  in  and  subied  to 


jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conrnussion  by 
sections  7  and  IS  of  the  Natural  Cas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedtire.  a  hearing  will  be  held 
without  furdwr  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubKc 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  oidess  odierwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (16 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Cas  Act  (16  CFR  157.205)  a 
protest  to  the  request  if  no  protest  is 
filed  within  the  time  allowed  dierefbr. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caafadl. 
Secretary. 

(FR  Doc.  89-1671  Filed  \-2A-ta.  &45  jmb) 
BiLUNG  cooc  crir-OMi 


(Oocket  No.  Rfa»-5»-«>01 

Florida  Gas  Transminion  Co4 
Propowd  Chm98s  In  Rata 
Ch^ges 

January  19. 19S9. 

Take  notice  that  on  )anuary  13, 1909. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff.  Vohmie 
Nos.  1. 2.  and  3.  pureuant  to  section  4  of 
die  Nahiral  Gas  Act.  15  U.S.C.  717(c) 
and  the  Commission's  regulations 
thereunder  to  reflect  a  maior  rate 
increase  as  d^ined  in  16  (7R  154;63.  to 
be  effective  February  13. 1909. 

FGT  states  diat  this  filing  is  one  of 
four  interrelated  proposals  that  FCT  is 
filing  concurrently  to  provide  self- 
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implMiMnting.  op«n-aooMS 
transportation  and  to  rattnictura  Its 
rate*  and  contractual  ralatlonshipa  with 
its  customers.  PGT  states  that  it  has 
filed  in  Docket  Na  CP8B-5S5  for  a 
blanket  certificate  pursuant  to  Order 
r4os.  43e  and  80a  and  Subpart  C  of  the 
Commission's  Rsgulations.  and  for 
approval  of  new  transportation  Rale 
Schedules  PT8-1.  PTT-l  and  ITS-l.  FGT 
stales  that  it  also  has  filed  in  Docket 
Nos.  CPeS-179.  0t  a/.,  to  permit  its 
customer*  to  establish  appropriate 
certificated  levels  of  service,  including 
daily  and  annual  contract  quantities  for 
firm  service.  FGT  stales  that  all  existing 
customers  will  be  permitted  to 
renominate  levels  of  contract  quantities 
and  D-2  billing  determinants  by  March 
15. 1989.  luriadiclional  sales  service  will 
be  provided  pursuant  to  revised  Rales 
Schedules  C  and  I  and  a  new  Rate 
Schedule  SCS  for  ciutomers  purchasing 
less  than  11.00aOOO  thenns  of  natural 
gas  on  an  annual  basis. 

FGT  stales  that  it  siso  has  filed  in 
Docket  Na  (789-650  for  a  blanket 
certificate  of  public  convenience  and 
necessity  to  make  Intemiptible  sales  of 
natural  gas  in  interstate  commerce  to 
on-  and  off-system  customers  pursuant 
to  a  new  Rate  Schedule  ISS-1. 

FGT  states  that  the  rates  and  charges 
filed  in  this  docket  are  baaed  on  the 
overall  coat  of  service  for  the  test  period 
consisting  of  actual  experience  for  the 
twelve  owmths  ended  September  30. 
1968.  ad|usted  for  known  and 
measurable  changes  through  |uiw  30. 
1989.  FGT  states  that  the  ming  reflect* 
an  Increaae  in  the  total  cost  of  service 
for  both  (uriadictional  and 
nooiurisdictional  service,  excluding 
purchase  gaa  costs,  of  spproximately 
631.8  million. 

FGT  states  that  it  has  continued  the 
historical  practice  of  cost  allocation 
embodied  in  Opinion  Nos.  811  and  811- 
A  issued  on  February  18. 1972  and 
January  19, 1973,  respectively.  However. 
FGT  states  that  it  has  adopted  the 
modified  fUed  variable  method  for  coat 
classification  and  rale  design. 

FGT  states  that  the  propoeed 
restructured  rates  being  filed  are 
designed  to  comply  with  the  ratemaking 
principles  embodied  in  Order  Nos.  438 
and  aoa  Finn  turisdictlonal  sales  and 
transpoftatfon  will  incfaide  demand/ 
ooniBodlty  rate  design.  Rates  for 
jurisdictional  preferred  intemiptible 
sales  and  traiuportation  will  include  a 
commodity  cbargs  and  an  Entitlement 
Charfs  to  recover  a  portion  of  the  fixed 
chaifes  aaeodated  with  this  service. 

PGT  states  that  altho«^  it  does  not 
propose  time-dlffersntlatod  rates,  it  has 
induded  seasonally-diflerenttated 


maximum  daily  contract  quantities  for 
each  customer  receiving  firm  service. 

FGT  ststes  that  It  alao  has  submitted 
revised  tariff  sheete  to  make  its  election 
under  1 1S4.310(d)  of  the  Commission's 
Regulations  to  utilise  a  unit  of  sales 
methodology  in  its  PGA  clause  because 
it  is  more  appropriate  in  an  open  sccess 
environment.  These  tariff  sheete  also 
include  the  revised  definition  of  gas 
costs  thai  is  currently  pending  before 
the  Commission  in  the  Stipulation  and 
Agreement  filed  by  FGT  in  Docket  No. 
RPe9-44-00a  which  would  permit  FGT 
to  recover  through  ite  PGA  mechanism  a 
portion  of  the  fixed  charge  allocation  of 
take-or-pay  costs  flowed  through  by 
FGTs  upstream  supplier.  Southern 
Natural  Gas  Company. 

FGT  states  that  it  also  has  submitted 
a  pro  forma  tariff  sheet  which  would 
establish  s  new  section  28  to  the 
General  Terms  and  Conditions  of  ite 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  which  would  permit  FGT  to  revise 
its  iurisdictional  sales  and 
transportation  rales  to  reflect  increases 
or  decreases  in  the  Federal  income  tax 
rate. 

The  Company  states  that  o(q>ies  of  the 
filing  have  been  mailed  to  each  of  ite 
customers  purchasing  gas  and  receiving 
transportation  services  under  its  FERC 
Gas  Tariff,  to  its  affected  direct  sales 
customers  and  to  interested  State 
Commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NB.. 
Washington.  DC  20428.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  38SJn4  and  38&211). 
All  such  motions  or  protests  must  be 
filed  on  or  before  {anuaiy  27. 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestante  parties  to 
the  proceeding.  Any  person  wishing  to 
become  s  party  must  file  s  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Uawoad  A  Wstssa.  |r.. 
Acting  Secretary. 

|FR  Doc  W-iaSZ  FilMi  1-M-M(  8:45  am| 
isnv*«-a 


filed  Substitute  Alternate  Forty-third 
Revised  Sheet  No.  5A  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 

Natural  stales  that  this  tariff  sheet  is 
being  filed  to  correct  a  typographical 
error  reflected  on  Alternate  Forty-third 
Revised  Sheet  No.  SA  included  in  its 
original  Hling  on  December  30, 1988. 
NaturaF states  that  the  total  rate  as  filed 
did  not  change  as  a  result  of  this 
calculation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission'  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1980)).  All  such  motions  or 
proleste  should  be  Hied  on  or  before 
January  28. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Tile  with  the 
Commission  and  are  available  for  public 
inspection. 
Lin  wood  A  Watson.  |r.. 
Acting  Secretary. 
(FR  Doc  80-1672  riled  1-24-89: 8:45  am] 
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IDoawt  No.  CI86-2»^1I 


Exteoelon  of  a  Blankel  Llnilletf>Tenn 


Tenn  CeclMlcaAa 


lanuary  18, 1989 

On  January  9, 1969,  Naturd  Gaa 
PipeUne  Company  of  America  (Natural) 


January  19. 1968. 

Take  notice  that  on  fanuary  9. 1988, 
Odeco  Oil  &  Gas  Company  (Odeco)  of 
P.O.  Box  6178a  New  Orleans.  Louisiana 
70161,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  ite  blanket 
limited-term  abandonment  and  blanket 
limited-term  certificate  with  pregranted 
abandonment  in  Docket  No.  CI85-2-9- 
010  to  extend  such  authorization  for  an 
unlimited  term,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

By  order  issued  March  31, 198&  in 
Docket  No.  CI8S-685-003,  et  ai..  the 
Commission  extended  Odeco's  blanket 
limited-term  abandonment  and  blanket 
limited  term  certificate  «vith  pregranted 
abandonment  for  a  term  exphing  March 


31, 1969.  The  Commission  also 
consolidated  Odeco's  authorization  in 
Docket  No.  C187-776-000  pertaining  to 
the  sale  of  contractually  uncommitted 
gas  in  Docket  No.  CI85-29-010  and 
extended  it  for  a  term  expiring  March 
31, 1989.  Odeco  now  seeks  to  extend 
such  authorizations  for  an  unlimited 
term. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  7, 1989,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20428,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Odeco  to  appear  or  to 
be  represented  at  the  hearing. 
Linwood  A  Watson.  Jr., 
Acting  Secretary. 

|FR  Doc  89-1673  Filed  1-24-88;  a-45  am) 
aaiMQ  OOK  srir-si-M 

(Dociwt  Na  CI89-154-000] 

SImN  Offshore,  kio;  Petition  for 
Declaratory  Order 

January  18, 1989. 

Take  notice  that  on  December  5, 1988, 
Shell  Offshore  Inc.  (SOI)  filed  a  petition 
requesting  the  Commission  to  issue  a 
declaratory  order  stating  that  it  has  no 
jurisdiction  over  certain  facilities  SOI 
proposes  to  construct.  Those  facilities 
consist  of  a  bundle  of  pipelines  that  will 
deliver  sour  gas  produced  from  the 
Norphlet  formation  underiying  Blocks 
113  and  132  in  the  Northwest  Gulf  Unit 
area  of  Mobile  Bay  in  Alabama  state 
waters  (Fairway  Field)  to  an  onshore 
gas  treating  facility  which  wiU  l>e 
constructed  and  operated  by  SOI  in 
South  Mobile  County,  Alabama.  In  the 
future,  SOI  may  extend  the  Fairway 
Field  system  to  gather  gas  from  other 
nearby  leaseholds  in  Alabama  state 
waters.  SOI  contends  that  the  facilities 
are  gathering  facilities  under  section 
1(b)  of  the  Natural  Gas  Act  (NGA)  and 
are  therefore  exempt  from  the  certificate 
requiremente  of  section  7(c)  of  the  NGA. 
Further,  SOI  contends  that  the  facilities 
perform  a  gathering  function  under  the 


primary  fimction  test  set  forth  in 
Farmland  Industries,  Inc^  23  FERC 
1 61,063  (1983).  SOI  requests  expedited 
consideration  of  ite  petition  because  of 
the  relationship  between  the  subject 
facilities  and  the  proceedings  in  Docket 
No.  CP86-57O-O00. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
proleste  should  be  sutHoitted  to  the 
Federal  Energy  Rej^atory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register.  All  protests  will  be 
considered  by  the  Commission  but  will 
not  serve  to  make  protestante  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Copies  of  the  petition  are  on  file  with 
the  Commission  and  available  for  public 
inspection. 
IJnwood  A  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  89-1674  Filed  1-24-89;  8:45  am| 
BNJJNQ  cooE  nn-ot-m 


(Docket  Na  RP89-S2-000] 

West  Texas  Gattiering  Co;  Tariff  Filing 

January  18, 1989. 

Take  notice  that  on  January  10, 1989, 
West  Texas  Gathering  Company. 
("West  Texas")  550  WesUake  Paric 
Blvd.,  Suite  170,  Houston,  Texas  77079, 
submitted  for  filing  Original  Sheet  Nos. 
1-37  of  ite  FERC  Gas  Tariff,  Revised 
Original  Volume  No.  2.  The  Tari£f  filing 
sets  forth  rates,  terms  and  conditions  for 
gas  transportation  service. 

West  Texas  states  that  its  tariff  filing 
is  designed  to  open  access  to  West 
Texas'  services,  within  the 
contemplation  of  Part  284  of  the 
Commission's  Regulations,  18  CFR  Part 
284.  West  Texas'  tariff  filing  sets  out 
transportation  rates  which  include 
minimum  and  maximum  rates 
separately  identifying  cost  components 
attributable  to  transportation  and 
gathering  costs,  includes  a  cost  basis  for 
rates,  and  expresses  rates  on  an  MMBtu 
basis,  all  as  required  by  the 
Commission's  Regulations. 

West  Texas  states  that  these  tariff 
sheets  are  filed  to  be  made  effective  on 
January  10, 1969.  West  Texas  has 
requested  such'waiver  of  the 
Commission's  regulations  as  may  be 
required  in  order  to  permit  the  proposed 
effective  date. 


On  January  10. 1989.  West  Texas 
petitioned  the  Commission  for  waiver  of 
the  filing  fee  required  by  Part  381  of  the 
Commission's  Regulations.  18  CFR  Part 
381.  to  be  submitted  with  West  Texas' 
open  access  tariff  filing  of  January  10. 
1989. 

West  Texas  originally  filed  ite 
application  for  authority  to  commence 
open-access  transportation  and 
accompanying  tariff  sheete  on 
November  21. 1988.  The  Commission 
accepted  the  filing  feet  but,  by  order 
dated  December  21, 1988,  rejected  West 
Texas'  tariff  filing,  citing  numerous 
technical  inconsistencies  with 
Commission  policy  and  regulations. 
West  Texas  states  that  the  refiling  of  ite 
open  access  tariff  is  in  the  nature  of  a 
nonsubstantial  amendment  to  ite  initial 
November  21, 1988  filing,  as  defined  in 
S  381.110  of  the  Commission's 
Regulations,  18  CFR  381.110. 

West  Texas  poinU  out  that  it  is 
subject  to  "economic  hardship" 
sufficient  to  justify  waiver  of  the  filing 
fee  for  its  tariff  filing.  West  Texas  slates 
that  it  is  a  small  company  depending  on 
revenues  from  gathenng  services  and 
that  requiring  West  Texas  to  pay 
another  filing  fee  for  its  January  10  filing 
would  place  an  undue  and 
disproportionate  burden  on  West  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regidatory  Comimssion,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1909)).  All  such  motions  or 
proleste  shouJd  be  filed  on  or  before 
January  26, 1909.  Proteste  will  be 
considered  by  the  Commission  in 
determining  Oie  ap{»opriale  action  to  be 
taken,  but  will  not  serve  to  make 
protestante  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubbc 
inspection. 
linwood  A  Wataoo,  |r.. 
Acting  Secretary. 
[FR  Doc  89-1675  Filed  1-24-80;  845  am) 
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IProfact  Na  2S2S^ 


Wisconsin  PubHc  Service  Cofp4  inlefil 
To  Fie  an  AooWcatlon  for  a  New 
License 

January  19. 1989. 

Take  notice  that  on  December  15. 
1988.  Wisconsin  Public  Service 


St74 
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Corporation,  the  exisliog  license*  for  lb« 
Caldron  Falls  Hydroelectric  Project  No. 
2525.  nied  a  notice  of  intent  to  Tile  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act).  16  U.S.C  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  9»^«85. 
The  original  license  for  Project  Na  2525 
was  issued  effective  May  1. 1965.  and 
expires  December  31. 1993. 

The  project  is  located  on  the  Pesbtigo 
River  in  Marinette  and  Oconto  Counties. 
Wisconsin.  The  principal  works  of  the 
Caldron  Falls  F>roject  include  a  30-foot- 
high.  1.2S0-foot-long  concrete  dam:  a 
reservoir  of  l.lflO  acres  at  elevation 
9621)  feet  NGVD:  two  10-foot-diameter 
steel  penstocks;  a  powerhouse  with  an 
Installed  capacity  of  6.400  kW.  a 
substation  and  transmission  line 
coruieclion;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM«7-7-00a  Order  No. 
496  (Ftatal  Rule  issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street  NE..  Washington.  IK:  20428.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  700  North  Adams  Street.  Green  Bay. 
Wl  54307-8002. 

Punoant  to  section  lS(cH1)  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  license  applications  most 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1901. 


LtawoodA.Wi 

Acting  Secretary. 

|FR  Doc  8»-167«  Filed  l-24-«8t  ft45  um\ 
i«msn?-«v« 


T« 


The  protect  is  k)cated  on  the  Peshtigo 
River  in  Marinette  County.  Wisconsin. 
The  principal  works  of  the  Peshtigo 
Pro^t  include  a  20-foot-high.  357.5-foot- 
long  concrete  gravity  dam:  a  reservoir  of 
460  acres  at  elevation  603  feel  NGVD:  a 
powerhouse  with  an  installed  capacity 
of  564  kW:  a  transmission  line 
connection;  and  appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  No. 
496  (Final  Rule  issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  lOOa  825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  700  North  Adams  Street.  Green  Bay. 
WI  54307-9(X)2. 

Pursoant  to  section  15(cHl)  of  the  Act. 
each  appHcalion  for  a  new  license  and 
any  competing  license  applications  must 
be  Tiled  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  Tiled  by 
December  31. 1991. 
Unwood  A.  Watsaa.  Jr., 
Acting  Secretary. 

|FR  Doc.  m-\ffrr  Piled  1-24-00;  S:45  am) 
t  OOM  trw-svn 


Fof  A  New 


lanuary  19. 

Take  notice  that  on  December  15. 
198a  Wisconsin  PubUc  Senrice 
Corporation,  the  existing  licen— •  for  th« 
Peshtigo  HydioeUctric  Project  No.  2581. 
nied  a  notice  of  Intent  to  Tile  an 
application  for  a  new  Heenae.  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act).  16  U.S.C.  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  9»-l95. 
The  original  license  for  Project  Now  2S81 
was  issued  effective  May  1. 1905.  and 
expires  December  31. 19B3. 


Ip^afect  Mft.  gB7T. 


WIeoonsin  PuMe  Service  Corp.;  Intent 
To  Fae  An  ApaieaHon  For  A  New 


lanuary  Ml  Uaa 

Take  notice  that  oo  December  IS. 
1088.  Wisconsin  Public  Service 
CorporatiMi.  the  existing  licensee  for  the 
Johnson  Falls  Hydrodectric  Project  No. 
2522.  Tiled  a  notice  of  intent  to  file  an 
applicatioo  for  •  new  license,  pursuant 
to  section  lS(bMl)  of  the  Federal  Power 
Act  (Act).  16  US.C  808.  as  amended  by 
section  4  of  the  Electric  Consumers 
ProtecUon  Act  of  1986,  Pub.  L  90-496. 
The  original  license  for  Project  No.  2522 
was  issued  effective  May  1. 1965,  and 
expires  December  31. 1993. 

The  project  is  located  on  the  Peshtigo 
River  in  Marinette  County,  Wisconsin. 
The  principal  works  of  the  |ohnson  Falls 
Project  include  a  SOO-foot-long  dam  with 
a  concrete  section  and  an  earthflll 
section:  a  reservoir  of  13aS  acres  at 
elevation  814.0  feet  NGVD:  a 
powerhouse  with  an  installed  capacity 
of  3,520  kW:  a  substation  and 
transmission  line  connection:  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(21  of  the  Act. 
the  licensee  is  required  to  make 


available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  No.         ! 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000. 825  North  Capitol 
Street.  NE..  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  700  North  Adams  Street.  Green  Bay. 
WI  54307-9002. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  Tiled  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  Tiled  by 
December  31. 1991. 
LtawBoJ  A.  Walsoik  |r.. 
Acting  Secretary. 

|FR  Doc.  ae-1878  Filed  1-24-89:  8:45  am) 
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Wleconem  PubNc  Service  Corp^  Intent 
to  FMe  an  Application  for  a  New 


I  Prated  No.  2433. 


lanuary  10. 198B. 

Take  notice  that  on  December  15. 
1988,  Wisconsin  Public  Service 
Corporation,  the  existing  licensee  for  the 
Grand  Rapids  Hydroelectric  Project  No. 
2433.  Tiled  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  809  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986,  Pub.  L  99-495. 
The  original  license  for  Project  No.  2433 
was  issued  effective  August  1. 1965,  and 
expires  December  31, 1993. 

The  project  is  located  on  the 
Menominee  River  in  Marinette  County. 
Wisconsin  and  Menominee  County, 
Michigan.  The  principal  works  of  the 
Grand  Rapids  Project  include  a  dam 
with  a  24-foot-high,  490-foot-long 
concrete  section  and  a  9(10- foot -lonj? 
earthTill  section;  a  reservoir  of  3tN)  acres 
at  elevation  864.75  feet  NGVD:  a  3.200- 
foot-long  power  canal:  a  powerhouse 
with  an  installed  capacity  of  7,02U  kW;  a 
substation  and  transmission  line 
connection:  and  appurtenant  facilities. 

Pursuant  to  section  1S(b)(2)  of  the  Act, 
the  licensee  is  required  to  make 
available  certain  information  described 
In  Docket  No.  RM87-7-000,  Order  No. 
486  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000,  825  North  Capitol 
Street  NE,  Washington,  DC  20426.  The 
above  information  as  described  in  the 


rule  is  now  available  from  the  licensee 
at  700  North  Adams  Street.  Green  Bay. 
WI  54307-9002. 

Pursuant  to  section  15(c)(1)  of  the  Act. 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Uawood  W.  Walsoa.  |r.. 
Acting  Secretary. 
[PR  Doc  86^1679  Piled  1-24-80;  8:45  am] 
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ii  iu|eci  no.  Z9V9,  wwoonaeij 

wiiconim  ruoec  service  vorp^  wiieni 
To  Fie  an  Application  for  a  New 


{anuary  10. 1080. 

Take  notice  that  on  December  15. 
1988,  Wisconsin  Public  Service 
Corporation,  the  existing  licensee  for  the 
High  Falls  Hydroelectric  Project  No. 
2505,  Tiled  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Pub.  L  99-495. 
The  original  license  for  Project  No.  2595 
was  issued  effective  April  1, 1962.  and 
expires  December  31. 1993. 


The  project  is  located  on  the  Peshtigo 
River  in  Marinette  County,  Wisconsin. 
The  principal  works  of  the  High  Falls 
Project  include  a  38-foot-high.  878-foot- 
long  concrete  dam  with  earth  dikes 
extending  1,425  feet  east  and  2.600  feet 
west  from  the  dam:  a  reservoir  of  1,670 
acres  at  elevation  897.0  feet  NGVD;  a 
powerhouse  with  an  installed  capacity 
of  7,000  kW;  a  substation  and 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000.  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000, 825  North  Capitol 
Street.  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  bom  the  licensee 
at  700  North  Adams  Street  Green  Bay. 
WI  54307-9002. 

Pursuant  to  section  15(c)(1)  of  the  Act 
each  application  for  a  new  license  and 
any  competing  license  ai^lications  must 
be  filed  with  ttie  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
Unwood  A.  Watson,  fr. 
Acting  Secretary. 

[PR  Doc  89-1680  Filed  1-24-89;  8:45  am] 
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Office  Of  Hearinge  and  Appeals    . 

Caaes  Fied;  Waek  of  December  16 
Through  December  23, 1968 

During  the  Week  of  December  16 
through  December  23, 1968,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 
Inadvertently  omitted  bom  earlier  listes 
have  also  been  included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  commenta  . 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 
lanuary  17, 1080. 
GeotgB  B.  Bmaay. 
Director,  Office  cf  Hearings  and  Appeals. 


List  of  Gases  Received  by  the  Office  of  Hearinqs  and  Appeals 
(Week  o(  Oeoember  16  through  Oecamber  23, 19681 


DM* 

CaaeNa 

TypeofaubmiMion 

Oac  16, 1988  ~ 

(Vmi  UMa  rivpntalinn,  Rraam|^K)«i(^  MC 

nR272-21 
KFA-0248 

KRZ-^wes 

Request  tar  ModMicalion/ReaciSMin.  H  graMwt  Tlta  Nowerwbsr 
14.  1988  Oeciaion  and  Orttar  issued  to  Con*  Mas  Cotpomian 
(Case  Na  RFi!/2-22264)  kvouW  be  resdndad  «id  «w  tnn 
iMMld  receive  a  refund  in  Ihe  crude  oi  rilund  proceeiing. 

Appeal  of  an  intafmabon  Request  OeniaL  N  granted:  The  Wowxn 
bar  14.  1988  Freedom  o(  mtormalion  Request  Denial  iaauad  by 

rescinded  and  Anthony  Mochanical  Conkactor  wotid  reoeMe 
access  to  intomwlion  regaidng  ttte  bid  subnanad  by  Consofe- 
dated  Design,  mc. 

Ok.  10.1988 

Ow.21,  1988 

AMhony  Mechanical  Conkactor,  Kansas  Qiy,  KS.„. 

OC 

Inlertoculory.  H  granted.  The  Office  of  Hearings  and  Appoala 
would  amend  the  Apri  27,  1984  Propceed  Remedial  Order 
(HRO-0230)  issued  to  Compton  Corporaiion  and  Grate*  Corpo- 
rsMon  to  dsmiss  Gralex  Corporation  as  a  party  in  the  proceiad- 

ing. 

/  VoL  M.  Na  U  /  Wadneiday.  JaMary  25,  MUB  /  NotkM 
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Refund  AfvucATiONa  Rscci>«o 


ruminfr^urt 

fVOWMO 

11/as/w 

j^ .gau,,,,. 

nQ»1-4M. 

U/tM» 

WidNra/OMiftaM*.. 

R01-4M. 

11/aa/M 

OKC/OUtfiQHW.... 

RQ12-4«1 

12/16/W 

OwMOiniMidl 

RFZ72-7916t 

tMou^t  ta/ 

ipftHMOM* 

•■■M^ 

a/« 

•WMA 

RF272- 
781?«. 

12/16/W 

RF307-7tM 

tifougM2/ 

•ppiKaMra 

Vmm^ 

23/M 

MOMMd> 

Rf307-73M 

12/1A/M 

AMnHc  RicNtaiil 

Rf30«-7S4« 

tmu^  12/ 

Co.,  appieailona 

•tfough 

23/M 

rMMMA 

RFllM-TSTti 

I2/1«/M 

MMMNp  gi  nutmtt. 

RF3M-S7* 

tt*ou^12/ 

iBptcliow 

traugh 

23/M 

fM0MWl 

W3M  6W. 

t2/1«/W 

jOT«iaiCa.lHe.. 

nms-A 

12/1*/M 

nF313-< 

12/19/M 

Mm-tCwCiM 

RF300-10644. 

12/ia'M 

nC27>-1& 

la/M/M 

Aflnmi/NawVotL. 

RQS1-4a2. 

12/aO/M 

Amoo»N/Nm» 
Yo*. 

nQssi-4n. 

R0U«  AMPLICATIONS  RKeVCO— 

ConiMMd 


Nsma»i«Mi« 

0«l»_ 

0fl8»Wtf 

CIMNDl 

12/aO/M 

Inc. 

nF913-& 

12/20/86 

OMwOriCo . 

nF313-6 

12/20/86 

Eoonooo.  Mc 

RF31V7. 

12/20/M 

CMo-tCmM* 
S««m  SMian. 

RF91VA 

ta/21/M 

M«NW»Oawti - 

RFS1>«i 

12/21 /M 

C6pNalOIOa.lnc. 

RF313-10. 

12/21/M 

OooparOICo 

HF31V11. 

12/71 /M 

Svvinii. 

RF300- 10849 

12/21/M 

waanWaOdl 
S«VK»»2. 

RnOO-1O0«. 

12/21/M 

B«»tc*BayOaCo. 

RF314-3. 

12/21/M 

OaMOlC».lw:..... 

RF914-*. 

12/22/M 

PNxkida. 

nF914-(. 

12/22/M 

KtaMOICo 

nF313-12. 

|FR  Doc  8»-ia«7  Filed  1-2«-8lk  tM  »m\ 


Oil 

Through  DMambar  SO,  19M 

During  the  Week  of  December  23 
thitiuflh  December  3a  19ea  the  appeaU 
and  apphcatlonB  for  other  relief  listed  in 
the  Appendix  to  thia  Notice  were  filed 
with  the  Office  of  Heahnga  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  nrsl.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Eneigy.  Washington.  DC  20585. 
Geofya  Hb  BHBMsy. 

Director.  Offiea  of  Hmtringt  and  Appeal: 
|«m|iry  17.  tfl 


UtT  or  Cases  Received  BY  THi  Office  OF  HCARMOS  AND  APPEALS 

fWaah  o(  Oac  23  8«raM^  Oac  30. 18M1 


Dec  27. 10M~ 

Oae.28.i9M~ 
Oac  30.  ISM- 


TX.. 


Nk 


KFA.OCM 

KK-OIM 
KFA-02S1 


_L 


Typa  ol  tubMMaMon 


A«pa«  at  m  MoNnaton  R«|uaal  OanaL  N  Gcaniad  Tba  Nov.  7.  1908. 
Fraadom  oi  intorntatton  Raquaai  OanW  laauad  by  tha  CtMa(  ol  FOI  and 
Pmrnof  Ada.  ««ouU  ba  raaondad  and  naiaapn  0  Aaamlai  would 
to  mionnaaon  ratafeng  to  Mr.  Joaa  Airaoias  aSagaaona 
aMbuiad  to  OOE/Mbuquarqua  Oparalnna  OMca  am- 
Mf .  Roy  Chavaz. 
to  8ia  naporang  RaqMiamanis.  tt  Gfanlad:  Oaan  Paeotaum 
Co'.  Inc  woUd  no  tongar  ba  raquaad  to  Ma  term  EIA-782B  TltiaSen/ 
Mo(«Ny  Paaolaum  Product  Salaa  RapoH" 
oi  m  totonwllon  RaiaMM  OaraoL  H  Graniad:  Tha  Oac  9.  19M. 
Ffaadow  ol  mioHwaaon  Raquaai  Oanwl  woUd  ba  raacwdad  and  Barton 
J  Ditnalaw  ol  SlanlORt  UnwaraNy  arotM  nacaiiin  acoaaa  to  a  cowtolato 
copT  of  Edwvd  TaMar's  Cowwantt  on  Via  BaMia  Thanwonudaaf 
Malory.  Aug.  14.  1962. 


Refund  Appcations  Received 


UMI 


NwwolrakMri 

OBto_ 

ol  Mland 

CaaaNo 

10/21/87 

Ram  Fwal  Coip........ 

RF300-1004e 

10/21/87 

do 

RFsoo-ioeeo 

10/21/87 

L&RlOBlnaOSCo 

RF300-10M1 

7/S/M 

AP  Pfopona.  Inc 

RF272-75187 

7/S/M 

*■■  1*011  "•^ 

RF272-7S1M 

-12/23/M 

Mwphy  01  Ralund. 

RF30O-70O 

tvough  12/ 

appkcaaona 

Virough 

30/68 

faowMd. 

RF30»-717 

12/23/M 

Aaanac  RfchHald 

RF304-7Sn 

•wougli  12/ 

Ca.appacMona 

•wou^ 

30/M 

fttOCMMQ. 

RF3O4-70O3 

t2/23/M 

EnonRalund. 

RF307-7300 

awoug^  12/ 

appHcaaona 

•wou^ 

30/M 

faoakfod 

RF307-T382 

12/27/M 

Monmou8«  CoOaga 

RF272-75in 

12/27/M 

Coiwale.  Inc 

RF272-7817». 

Refund  Appications  Received— 
ConliniMd 


ftonn  analuid 

om_ 

olraM»d 

CaaaNo 

yziZTim 

Chanpas  E-Z  Qa 
#33 

RF272-75179 

Miztim 

CKWMlE-ZQO. 
#43 

RF272-7S1M 

y2IZTI9» 

BoMofd  Raady 
Mb  Co 

RF272-75181 

12/27/M 

RF30O-10647 

12/27/M 

ThfwMSaraoa 
SiaaoA 

RF31V13 

12/29/M 

waa'sEZQo 

RF 272-75189 

12/30/M 

BUiailli  Bro. 

RF272-33338 

1  .  Conakucaon 

12/30/M 

QoM  Bond  BuMMg 

RF272-03111. 

Refund  Appications  Received— 
Continued 


NMnaolralund 

DBto 

pfocaadHig/nania 

Case  140 

faoawao 

olralim 
apphcabon 

12/30/M 

n«a  L.E.  Mayara 
Co 

¥272-04347 

12/X/M 

Las  vaga*  Pawmg 
Conainjcaon. 

RF272-74755 

) 

12/30/M 

Afundat  AiphaN 
Products. 

RF272-74858 

12/30/M 

MacMMans MobS  . 

RF272-75190 

12/30/M 

SOS  Tnick  Stop. 

Inc. 

RF314-5. 

12/30/M 

CLK  Aaaoc  Ltd 

nF313-14. 

lof  PropoBOd  OBdsionand 
OrdBr;  Partod  olJuly  4  through 
-2,19M 
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During  the  period  of  July  4  through 
December  2, 1988,  the  proposed  dcNcision 
and  order  auimnarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Eneigy 
with  regard  to  an  application  for 
exception. 

Under  die  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  nvithin  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  conaent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  propoaed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  fiill  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 
Monday  through  FMday,  between  the 
hours  of  1  p-m.  and  5  p  jn..  except 
Federal  holidays, 
(anuary  17, 1089. 
George  B.  Braaaay. 

Director,  Office  of  Hearings  and  Appeals. 
Guam  Energy  Office,  Uf  28/88,  KEF- 
0167 

The  Guam  Energy  Office  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Institutional 
Conservation  Program  (iCP),  10  CFR 
Part  455.  If  the  exception  request  were 
granted.  Guam  would  receive  an 
exception  from  the  requirement  of  10 
CFR  Part  455,  that  buildings  eligible  for 
grants  under  the  ICP  be  heated  or  cooled 
by  mechanical  means.  On  November  28, 
1968,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 


tentatively  determined  that  the 

exception  request  be  granted. 

(FR  Doc  80-1685  Filed  1-24-80:  a-45  am] 
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laauancaof  Par isinns  anil  Oiirtwrs 
wveii  oi  iiwwniiM*  i#  mrougn 
NOVOMDOr  Id.  ivBS 

During  the  week  of  November  14 
through  November  1&  1988,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Enetgy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Remedial  Order 

Interamtinetttal  Oil  Company,  Inc.,  11/ 
16/88,  KRO-0B60 
Intercontinental  Oil  Company,  Inc. 
filed  a  Notice  of  Objection  to  a  Proposed 
Remedial  Order  (PRO)  that  the  DOE'S 
Economic  Regulatory  Administration 
(ERA)  issued  to  the  firm  on  October  6, 
1967.  The  firm  did  not  however,  file  a 
Statement  of  Objections.  In  the  PRO,  the 
ERA  found  diat  tiie  firm  had  committed 
violations  of,  inter  alia,  10  CFR  212.131 
(the  certification  rule),  §  21Z.183  (die 
crude  oil  resale  rule),  and  $  212.186  (the 
layering  rule).  After  reviewing  the  PRO 
and  the  firm's  Notice  of  Objection,  the 
DOE  concluded  that  the  PRO  stated  a 
prima  facie  case  of  regulatory  violations 
that  were  not  rebutted  by  die  Notice  of 
Objection.  The  DOE  further  concluded, 
however,  that  the  miscertification 
portion  of  the  PRO  did  not  contain 
sufficient  findings  to  support  the  full 
violation  amount  sought.  Accordingly, 
the  DOE  remanded  this  portion  of  die 
PRO  to  the  ERA  and  issued  the 
remainder  of  the  PRO  as  a  final 
Remedial  Order. 

Petition  for  Special  Redreu 

Maryland  11/15/88,  KEG-0035 

The  DOE  issued  a  Decision  and  Order 
concerning  die  Petition  for  Special 
Redress  filed  by  the  State  of  Maryland. 
Maryland  sou^t  approval  to  use 
Stripper  Well  funds  for  a  project  which 
the  DOE'S  Assistant  Secretary  for 
Conservation  and  Renewable  Eneigy 
held  to  be  inconsistent  with  the  terms  of 
the  Stripper  Well  Setdement  Agreement. 
The  DOE  approved  the  State's  proposal 
to  use  $49,500  for  the  Howard  County 
Department  of  Public  Works'  Water  and 
Energy  CfHuervation  Pro^ara,  a  project 
to  inspect  plumbing  fixtures,  repair 
water  leakis.  and  install  water  saving 


retrofit  kits  in  low  income  and  elderly 
residences.  The  D(%  determined  that 
the  residences  would  use  less  water, 
saving  eneigy  which  would  otherwise  be 
used  by  Howard  County  and  its  citizens 
to  pump,  purify,  and  heat  water.  The 
DOE  also  found  that  the  project  was 
timely  and  part  of  a  well-balanced 
resUtutionaiy  plan.  In  conclusion,  the 
DOE  found  that  Maryland's  program 
was  permissible  under  the  terms  of  the 
Settlement  Agreement  and  OHA 
precedent.  Accordingly.  Maryland's 
Petition  for  ^)ecial  Redress  was 
approved. 

Refund  Applicatioas 

Alpo  Petfoods,  Inc,  et  ai,  11/14/88. 
RF272-19843,  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  nine  Applications  for  Refund 
submitted  in  the  crude  oO  refund 
proceeding.  The  DOE  determined  that 
each  applicant  had  waived  its  rights  to  a 
Subpart  V  crude  oil  refund  when  it  filed 
for  a  refund  from  the  Surface 
Transporters  Escrow  account  created  by 
the  Stripper  Well  Setdement  Agreement. 
Accordingly,  the  DOE  concluded,  each 
applicant  was  ineligible  to  receive  a 
Subpart  V  crude  oil  refund. 
Aminoil  U.S^^  Inc/Amerada  Hess 
Corporation  et  al..  11/16/88.  RF139- 
178  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  12  Applications  for  Refund 
filed  in  the  Aminoil  U3A.,  Inc.  special 
refund  proceeding.  In  considering  the 
Applications,  the  DOE  noted  that  all  of 
the  applications  were  filed  over  three 
years  after  the  deadline  established  in 
the  Aminoil  proceeding.  The  DOE  found 
that  the  applications  were  filed  by  firms 
and/or  a  representative  with  experience 
before  the  DOE  and  that  eleven  of  the 
applications  were  incomplete  upon 
filing.  Under  these  circumstances  and 
because  the  proceeding  is  approaching 
completion,  the  applications  weie 
denied. 

AminoiJ  U.S.A.,  Inc/Evans  Oil  &  Gas. 
Inc.  Williams  Gas  Service,  11/15/ 
88  RF139-100.  RF139-177 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Evans  Oil  &  Gas,  Inc.  and  Williams 
Gas  Service  in  the  Aminoil  U.SA..  Inc. 
special  refund  proceeding.  Evans  was  a 
direct  purchaser  of  Aminoil  products 
and  made  a  demonstration  of  injury 
which  showed  that  it  absorbed  Aminoil 
price  increases,  including  any 
overcharges,  in  an  amount  in  excess  of 
its  maximum  volumetric  refund.  After 
examining  the  firm's  application  and 
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•upporting  docunMntation.  the  DOB 
condudM  that  Evans  should  receive  a 
refund  of  Sn8.S04.  representing  $406,686 
in  principal  and  $312,806  in  interest. 
WiUiama,  an  indirect  purchaser  of 
Arainoil  products  resold  by  Evans, 
stated,  as  the  basis  for  its  claim,  price 
increaoes  which  were  alleged  to  have 
been  implemented  by  Evans  (rather  than 
Aminoil)  prior  to  both  the  period  of 
Federal  price  regulations  and  the 
Aminoil  consent  order  period.  Since 
these  alleged  price  increases  could  not 
havt  constituted  violations  and.  in  any 
case,  were  not  Aminoil  increases,  the 
Williams  claim  was  denied. 
Arnold  A.  Spindler.  et  aL  11/18/88, 
RF272-33619,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  16  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973.  through  January  27. 
1961.  Each  applicant  used  petroleum 
products  for  various  activities,  including 
farming,  manufacturing,  and  heating 
public  school  facilities,  and  each 
determined  its  volume  claim  either  by 
consultina  actual  purchase  records  or  by 
reasonably  estimating  its  consumption. 
Each  applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  by  the  DOE  to  have  been 
iniured.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $1,487. 
Atlantic  Richfield  Company /Belen 
Butane  Supply.  Inc.,  11/17/88, 
RF304-687 
The  DOB  issued  a  Decision  and  Order 
concerning  on  Application  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  procaediM  by 
Belen  Butane  Supply.  Inc..  a  reseller. 
The  applicant  requested  a  refund  based 
on  purchases  of  2ae47  JIO  gallons  of 
ARCX)  propane.  The  applicant  did  not 
attempt  to  demonstrate  iniury  and 
elected  to  limit  its  refund  to  41%  of  its 
full  volumetric  allocation  of  the  ARCO 
consent  order  funds.  The  refund  granted 
in  this  Decision  was  $7,832  (96,222  in 
principal  and  $1,610  in  interett). 

Atlantic  Richfield  Company/ 

Commieeionen  of  Berk  County  et 
al..  11/18/88.  RF304-901.  et  al. 
The  DOB  issued  a  Decision  and  Order 
concerning  66  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  As 
end-users  of  reseller/retailers  claiming 
refunds  of  less  than  tSjOOO  In  principal 
••ch  applicant  was  presumed  to  have 
bean  Iniured  by  ARCO's  alleged 
overcharges.  After  examining  the 
applicationa  and  supporting 
documenUtion.  the  DOE  determined 


that  the  finns  should  receive  refunds  of 
$74,241  ($5&9e2  in  principal  and  $15,250 
in  interest). 

Atlantic  Richfield  Company/Earl  R. 
Kimble  et  al..  11/14/88,  RF304^75. 
etol. 
The  DOE  issued  a  Decision  and  Order 
concerning  nine  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  All 
of  the  applicants  documented  the 
volume  of  their  ARCO  purchases  and 
were  resellers  or  retailers  requesting 
refunds  of  less  than  $5,000.  Therefore, 
each  applicant  was  presumed  injured. 
The  refunds  granted  in  this  Decision 
tutulled  $1,901  ($1,582  in  principal  and 
$409  in  interest). 

Central  Louisiana  Electric  Co.  et  ai,  11/ 
14/88.  RF272-27830.  et  al. 
The  DOE  issued  a  Decision  and  Order 
denying  12  Applications  for  Refund  in 
the  crude  oil  refund  proceeding.  Each  of 
the  applicants  was  a  utility  which  also 
participated  in  the  Stripper  Well 
Utilities  Escrow.  In  receiving  money 
from  the  Stripper  Well  Utilities  Escrow, 
each  of  the  applicants  signed  an 
irrevocable  waiver  which  rendered  it 
ineligible  to  participate  in  any  future 
refund  proceedings  involving  crude  oil 
monies,  including  the  OHAs  Subpart  V 
crude  oil  refund  proceeding. 
Accordingly,  the  12  Applications  for 
Refund  were  denied. 
Boston  Utilities  Commission.  City  of 
Holyoke  Cos  0-  Electric  Dep'U 
Taunton  Municipal  Lifting 
District  11/17/88,  RF272-880e. 
FR272-8815.  FR272^474 
The  DOE  approved  Subpart  V  crude 
oil  refunds  for  three  municipal  utilities 
in  the  business  of  supplying  electrical 
power  and/or  natural  gas.  The  DOE 
considered  comments  which  contended 
that  the  utilities  were  state  entities,  and 
that  state  entities  could  only  receive 
refunds  pursuant  to  the  portion  of  the 
Stripper  Well  Settlement  Agreement 
that  reserved  80%  of  the  fund  for 
governmental  agencies.  The  DOE  found 
that  there  was  no  showing  that  the 
applicants  were  state  entities  and  that, 
in  any  event,  the  states  did  not  waive 
their  right  to  direct  restitution  with 
respect  to  their  own  purchases  of 
refined  products.  The  refunds  approved 
totalled  $4eaS3. 

Exxon  Cotporation/Daniels  Oil 
Company.  Inc.  Roy  A.  Breaud. 
Kunkle  Oil  Co..  11/14/88.  RF307- 
2124.  FR307-24e7.  FR307-2588 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  Bles  in  the  Exxon  Corporation 
special  refund  proceeding.  The 
applicants,  wholesale  distributors  of 


Exxon  products,  each  had  an  allocable 
share  in  excess  of  $5,000.  Each  applicant 
was  eligible  to  receive  as  its  refund  the 
larger  of  $5,000  or  40%  of  its  allocable 
share  up  to  $50,000.  Each  applicant  was 
granted  a  refund  of  $5,000  plus  interest. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $17,040  ($15,000  in  principal 
and  $2,040  in  interest). 
Exxon  Corporation/George  Hodak  et 
al..  11/18/88,  FR307-2303.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  nine  Applications  for  Refund 
files  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Exxon  products.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$ia078  ($8,816  in  principal  and  $1,262  in 
interest). 

Exxon  Corporation/Shark  Hills  Exxon 
et  al..  11/16/88.  FR307-3700.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  72  Applications  for  Refund 
files  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Exxon  products.  The 
I)OE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$Sa556  ($44,228  in  principal  and  $6,328 
in  interest). 

Exxon  Corporation/William  Ferguson  et 
al..  11/14/88.  FR307-1652.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  36  Applications  for  Refund 
files  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Exxon  products.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$41,873  ($36,631  in  principal  and  $5,242 
in  interest). 
Gary's  Shell  Service.  Lindsey  Oil 

Corporation.  11/14/88.  FR272-90Q5. 
FR27a-9168 
The  DOE  issued  a  Decision  and  Order 
denying  two  Applications  for  Refund 
files  in  connection  with  the  Subpart  V 
crude  oil  refund  proceeding.  Each 
applicant  was  either  a  reseller  or  a 
retailer  during  the  period  August  19, 
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1973  through  January  27, 1981.  Because 
neither  of  the  applicants  demonstrated 
that  it  was  injured  due  to  crude  oil 
overcharges,  both  were  ineligible  for  a 
crude  oil  refund. 
Getty  Oil  Company/DeMeyers  Service 

Station.  11/17/88.  RF265-2683 
DeMeyers  Service  Station  (DeMeyers) 
filed  an  application  for  Refund  seeking  a 
portion  of  the  fund  obtained  by  the  DOB 
through  a  consent  order  entered  into 
with  the  Getty  Oil  Company.  DeMeyers 
documented  the  volume  of  the  Getty 
motor  gasoline  which  it  purchased 
indirectly  through  the  Don  Sheetz  Oil 
Company,  a  Getty  jobber.  Utilizing  the 
procedures  outlined  in  Pioneer  Corp./ 
E.I.  du  Point  de  Nemours  »  Co..  14  DOE 
1 85,190  (1986),  we  calculated  DeMeyers' 
allocable  share.  The  total  amount  of  the 
refund  approved  in  this  Decision  and 
Order  is  $1,714  ($832  in  principal  and 
$882  in  interest). 
(Jetty  Oil  Company/Rays  Shelly 

Station.  11/18/88.  RF265-2638 
Rays  Skelly  Station  (Rays)  filed  an 
Application  for  Refund  seeking  a  portion 
of  the  fund  obtained  by  the  DOE  through 
a  consent  order  entered  into  with  the 
Getty  Oil  Company.  Rays  documented 
the  volume  of  Getty  motor  gasoline 
which  it  purchased  indirectly  through 
the  Roger  Oil  Company,  a  Getty  jobber. 
Utilizing  the  procedures  outlined  in 
Pioneer  Corp./RI.  du  Point  Nemours  & 
Co..  14  DOE  1 85.190  (1986).  we 
calculated  Ray's  allocable  share.  The 
total  amount  of  this  refund  is  $4,190 
($2,034  in  principal  and  $2,156  in 
interest). 
Glen  TofsrudetoL.  11/18/88.  RF272- 

33510.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  13  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27. 
1961.  Each  applicant  used  petroleum 
products  for  various  activities  including 
farming,  manufacturing,  and  heating 
public  school  facilities,  and  each 
determined  its  volume  claim  either  by 
consulting  actual  purchase  records  or  by 
reasonably  estimating  its  consumption. 
Because  each  appHcant  was  an  end-user 
of  the  products  it  claimed,  it  was 
presumed  by  the  DOE  to  have  been 
injured.  The  sum  of  the  refunds  granted 
in  this  decision  is  $2,796. 
Gulf  Oil  Corporation /Belcher's  Grocery 

Store  et  al..  11/17/88.  RF300-1458. 

etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  17  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 


application  was  approved  using  a 

presumption  of  injury.  The  sum  of  the 

refunds  granted  in  tUs  Decision  is 

$26,649. 

Gulf  Oil  Corporation/Blue  Ridge 

Transfer  Co..  Inc..  etal.  11/16/88. 

RF300-4100.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  154  Applications  for  Refund 
submitted  in  the  Gidf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presomption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$8214)37. 

Gulf  Oil  Corporation/Guardian  Oil 
Corporation  et  ai.  11/17/88,  RF300- 
1547.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  seven  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Each  application  was  approved  using  a 
presimiption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$122,713. 

Gulf  Oil  Corporation /Guilbeau,  Inc.,  et 
al..  11/17/88,  RF30a-800,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  38  Applications  for  Refund  in 
the  Gulf  Oil  Corporation  special  refund 
proceeding.  Each  application  was 
approved  using  a  presumption  of  injury, 
file  sum  of  the  refunds  granted  in  this 
Decision  is  $74,617. 

Gulf  Oil  Corporation/Guy  W.  Wardet 
aL  11/14/88.  RF300-2800.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  85  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Dedsicm  is 
$115,297. 

Gulf  Oil  Corporaticm/Jos.  Dibattista. 

Polar  Industries.  Inc..  Standard  Oil 

of  Connecticut,  Inc..  11/15/88. 

RF300-10568.  RF300-10Se9.  RF300- 

10570 
The  DOE  issued  a  Supplemental 
Order  concerning  three  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Each  of  these  three  applicants  had 
previously  received  $5,000  in  principal. 
See  Buckley  and  Scott,  et  ai,  18  DOE 
\  85.067  (1988).  Because  the  earlier 
Decision  and  Order  failed  to  refund 
interest  on  that  amount  each  of  the 
applicants  received  $1,328  in  interest  in 
the  Supplemental  Order. 
Gulf  Oil  Corporation /Lil  Roundup  et  ai. 

11/17/88.  RF300-880.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  47  Applications  for  Refund  in 


the  Gulf  Oil  Corporation  special  refund 
proceeding.  Each  application  was 
approved  using  a  presumption  of  injury, 
llie  sum  of  the  refunds  granted  in  this 
Decision  is  $69,219. 

Gulf  Oil  Corporation/M.G..  Inc.  et  aL. 
11/18/88,  RF300-a03.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  48  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$53,670. 

Gulf  Oil  Corporation/Nugent's  Cen. 
Ser.,  Inc..  etal..  11/18/88.  RF300- 
5269.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  99  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$166,711. 

Gulf  Oil  Corporation /Tuck 's  Chevron 
Service  et  oL  11/14/88.  RF300-7500. 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  63  Applications  for  Refund 
submitted  in  the  Golf  Oil  Corporation 
special  refund  proceeding.  Eadi 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$123,978. 

Hardin  County,  Highway  DepL  et  al.. 
11/16/88,  RF272-16175.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  48  applicants  based 
on  their  res{>ective  purchases  of  refined 
petroleimi  products  during  the  period 
August  19. 1973  through  January  27, 
1961.  Each  applicant  documented  its 
purchase  volumes  either  by  actual 
purchase  records  or  by  reasonable, 
conservative  estimating  procedures. 
Because  each  applicant  was  an  end-user 
of  the  products  purchased,  it  was 
presumed  to  have  been  injured.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$18,445. 

Jenkins  Oil  Co.  et  al..  11/18/88.  RF272- 
61332.  etal 

The  DOE  issued  a  Decision  and  Order 
denying  25  Applications  for  Refund  filed 
in  the  crude  oil  refund  proceeding.  Each 
applicant  was  a  reseller  or  retailer 
during  the  period  August  19, 1973 
tlut>ugh  January  27, 1981.  Because  none 
of  the  applicants  demonstrated  that  it 
was  injured  due  to  the  crude  oil 
overcharges,  each  applicant  was 
ineligible  for  a  crude  oil  refund. 
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Kniepk»  Ttvcking.  Inc..  H  aJ..  11/19/96, 
RF272-M9ia.  Bt  al. 

The  DOE  iMued  ■  Decision  and  Order 
approving  30  Applications  for  Refund 
filed  in  the  crude  oil  refund  proceeding. 
The  DOE  found  that  the  applicants,  aU 
end-users,  met  the  eligibility 
requirements  by  supplying  their  actual 
or  estimated  purchase  volume 
information  for  their  conunerdal  or 
agricultural  activities.  The  DOE  granted 
the  applicants  a  total  refund  of  IB3.894. 
Madison  County.  Highway  Department 
et  ai.  11/15/88,  RF272-15353.  et  al. 

The  DOE  issued  a  Decision  and 
Order,  granting  refunds  from  crude  oil 
overcharge  funds  to  10  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
19S1.  Each  applicant  calculated  Its 
volume  claim  either  by  consulting  actual 
purchase  records  or  by  estimating  its 
consumption.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $40,169. 
Marlene  C.  Clark  et  ai.  11/15/88, 
RF272-30440.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  IS  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973.  through  January  27. 
1981.  Each  applicant  used  petroleum 
products  for  various  activities  including 
farming,  manufacturing,  and  heating 
public  school  facilities,  and  each 
determined  its  volume  claim  either  by 
consulting  actual  purchase  records  or  by 
reaaonably  estimating  its  consumption. 
Each  applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  injured.  The  sum  of  the 
refunds  granted  in  this  Decision  is 

McCreery  Aviation  Company.  Inc.,  et 
al..  WlUldS,  RF272-15615,  et  al. 
The  DOE  Issued  a  Decision  and  Order 
concerning  11  Applications  for  Refund 
filed  in  the  crude  oil  refund  proceeding. 
The  applicants,  resellers  of  petroleum 
products,  failed  to  demonstrate  that  they 
were  injured  by  alleged  crude  oil 
overcharges.  Accordingly,  all  11 
applications  were  denied. 
MCO  Holding*,  Inc.  MGPC.  Inc/Butane 
Power  and  Equipment  Co..  Eighty- 
Eight  Oil  Co..  McPher$on  Propane. 
RF312-1.  RF312-2.  RF312-3 
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The  DOB  iasued  a  Decision  and  Order 
granting  refunds  from  the  MCO  Holding, 
Inc/MGPC  Inc.  consent  order  fund  to 
Butane  Power  and  Equipment  Co. 
(BuUne),  Eighty-Eight  Oil  Co.  (Eighty- 
Eight),  and  McPherson  Propane 
(McPherson).  Each  firm  was  a  reseller  of 
MGPC  NCLs  and  NGLPs  with  an 
allocable  share  greater  than  S5.000. 
According  to  the  procedures  established 
in  MCO  Holding.  Inc.,  17  DOE  1 8&.690 
(1988),  a  reseller  with  an  allocable  share 
greater  than  fS.000  may  elect  to  receive 
80  percent  of  its  allocable  share,  or 
(5,000  may  elect  to  receive  60  percent  of 
its  allocable  share,  or  S5,000,  whichever 
is  greater,  without  making  a  detailed 
demonstration  of  Injury.  For  both  Butane 
and  Eighty-Eight.  60  percent  of  their 
allocable  share  was  greater,  for 
McPherson  $5,000  was  greater. 
Accordingly,  the  applicants  were 
granted  a  total  refund  of  $45,995  ($4a487 
in  principal  and  $5,506  in  interest). 
Robert  /.  Lothspeich.  William  Moehrle., 
11/14/88.  RF272-75066.  RF272-75067 
The  DOE  issued  a  Supplemental 
Decision  and  Order  to  Robert  J. 
Lothspeich  (Lothspeich)  and  WiUiam 
Moehrle  (Moehrle)  in  the  crude  oil 
refund  proceeding.  In  Pepsi  Cola 
Bottling  of  BennetUville.  18  DOE1 
85.000  (1968),  the  DOE  granted 
Lothspeich  and  Moehrle  refunds  based 
on  (heir  purchases  of  petroleum 
products.  However,  these  applicants  had 
prevously  been  granted  refunds  for  the 
same  volumes  in  Steven  E  Schroeder, 
Case  No.  RF272-30000  (August  18. 1988). 
Therefore,  the  DOE  rescinded  the 
duplicate  refunda  panted  in  the  Pepsi 
Decision. 

Standard  Oil  Co.  (Indiana)  Colorado 
Vichers  Energy  Corp. /Colorado,  11/ 
15/98.  RF2S1-12Z  RQl-478 
The  DOE  issued  a  Decision  and  Order 
granting  the  Motion  for  Modification 
and  second-stage  refund  application 
filed  by  the  State  of  Colorado  in  the 
Standard  Oil  Co.  (Indiana)  special 
refund  proceedings.  Colorado  requested 
permission  to  use  its  previously 
approved  $64,261  in  Amoco  II  funds,  and 
$151,380  in  Vickers  funds,  for  the  State's 
Oil  Inspection  Unit.  The  Unit 
investigates  complaints  by  Colorado 
residents  about  the  quality  of  the  liquid 
fuela  they  uae.  The  Unit  tests  the  fuel 
and  takes  any  necessary  action  against 
the  supplier  to  correct  any  problems  that 
are  found.  The  funds  would  buy  new 
testing  equipment  for  the  Unit  to 
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increase  the  accuracy  of  the  tests.  The 
second-stage  monies  would  supplement 
not  supplant,  the  Unit's  current  level  of 
funding.  The  DOE  found  that  this 
program  provided  restitution  to  injured 
consumers  of  petroleum  products. 
Accordingly,  Colorado's  requests  were 
granted. 

Suburban  Propane  Gas 

Corporation/Monarch  Service 
Station,  11/16/88,  RF2»-5S 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Monarch  Service  Station,  a  purchaser 
of  reflned  petroleum  products,  in  the 
Suburban  Propane  Gas  Corporation 
special  refund  proceeding.  According  to 
the  procedures  set  forth  in  Suburban 
Propane  Gas  Corporation,  18  DOE 
1 85,382  (1967),  Monarch  was  found  to 
be  eligible  for  a  refund  based  on  the 
volume  of  product  it  purchased  from 
Suburban.  The  total  refund  approved  in 
this  Decision  is  $13  ($148  in  principal 
and  $27  in  interest). 

Vanguard  Petroleum  Corp..  11/14/88, 
RF272-67019 

The  DOE  issued  a  Decision  and  Order 
denying,  on  two  independent  grounds,  a 
reseller's  Application  for  Refund  in  the 
crude  oil  Subpart  V  refund  proceeding. 
First,  the  DOE  found  that  the  applicant 
had  waived  its  right  to  a  Subpart  V 
crude  oil  refund  by  signing  a  waiver  and 
release  and  receiving  a  refund  in  the 
Resellers  Escrow.  Second,  The  DOE 
found  that  the  applicant  failed  to 
demonstrate  that  it  was  unable  to  pass 
through  the  effects  of  crude  oil 
overcharges  to  its  own  customers. 

W  6  F  Manufacturing  Company.  11/16/ 
88,  RF272-10774 

The  DOE  issued  a  Dedsion  and  Order 
granting  an  Application  for  Refund  Hied 
by  W  a  F  manufacturing  Company,  a 
purchaser  of  refined  petroleum  products, 
including  paraffin  and  microcrystalline 
waxes,  in  the  Subpart  V  crude  oil  refund 
proceeding.  W  &  F  was  found  to  be 
eligible  for  a  refund  based  on  an 
estimated  purchase  volume  of  6,356,721 
gallons.  The  total  refund  approved  in 
this  Decision  is  $1,271, 

CnideOUEnd-Ui 


The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders: 
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CassNa 
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No.a< 

AppicaiNs 
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Rslwid 

RF272-17fi00 
nFZ72-a315 

11/16/88 
11/18/86 

97 
26 

S33333 

SS.341 

WalHtauly  Hoapait  ai  aL        _ _ 

Dumissals 

The  following  submissions  were 
dismissed: 

Name  and  Case  No. 

Adee  Tower  Apartments,  Inc. — RF272-28634 
Best  Oil  Company— RF307-4678 
Cacioppo  Sennce  Station— RF304-3404 
Chiquita  Brands,  Inc.— RF272-74819 
Don's  Exxon  Service— RF307-252 
Grand  Rapids  Veterans  Taxicab  Company — 

RF270-2S16 
Greg's  ARCO— RF304-3502 
Howard's  Butane-Propane— RF304-1183, 

RF304-1234.  RF30«-13ia  RF304-1353 
K  Mart  Corp.— RFZ72-140S2 
Ken  Lockes  Exxon  Service — RF307-1005 
Petrolane  Transport  Petrolane.  Inc. — RF304- 

675 
Tennessee  Valley  Authority— RF304-e407 
University  Aico  Station— RF304-6543 
W  Jt.  Grace  ft  Company— RI^2-30e36 
Witco  Chemical  Coip.— RF307-4444,  RF307- 

5390 

Copies  of  the  fiill  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-^34. 
Forrest^  Buildi^  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  pjn.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management-  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
Geofge  B.  Braanay. 

Director,  Office  of  Hearings  and  Appeals. 
fanuary  17, 1980. 
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ENVmONMENTAL  PROTECTION 
AGENCY 

inH.-3908-7] 

iranavar  Of  iiamo  iMpanniafn  or 


AOCNCv:  Environmental  Protection 

Agency. 

action:  Notice  of  transfer  of  data  and 

request  for  comments. 


r:  The  Environmental  Protection 
Agency  (EPA)  will  transfer  to  the  U.S. 
Department  of  Justice,  Antitrust 
Division,  information  which  has  been 
submitted  to  the  EPA  under  section  3007 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  as  part  of  the 
National  Survey  of  Hazardous  Waste 


Treatment  Storage,  Disposal  and 
Recycling  Facilities  (TSDR  Survey). 
Some  of  the  information  may  have  a 
claim  of  business  confidentiality.  The 
Department  of  Justice  has  requested 
EPA  to  provide  selected  data  from  the 
TSDR  Survey  to  assist  the  Department 
in  investigating  whether  a  proposed 
acquisition  may  violate  federal  antitrust 
laws.  The  specific  data  EPA  proposes  to 
transfer  to  the  Antitrust  Division 
consists  of  capacity  data  for  facilities 
that  use  incineration,  and/or  use 
hazardous  waste  as  fuel  to  manage 
hazardous  waste.  Such  facilities  may 
include  industrial  boilers,  industrial 
fiimaces,  and  cement  kilns  which  may 
bum  hazardous  waste  as  fuel,  as  well  as 
incinerators.  The  transfer  of  the 
confidential  data  submitted  to  EPA  will 
occur  no  sooner  than  February  6, 1969. 


:  Comments  should  be  sent 
to  Dina  Villari.  Document  Control 
Officer.  Office  of  Solid  Waste, 
Information  Management  Staff  (OS- 
312).  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW..  Washington. 
DC  20900.  CommenU  should  be 
identified  as  'Transfer  of  Confidential 
Data." 


KTMN  OONTACT: 

Dina  Villari.  Document  Control  Officer. 
Office  of  Solid  Waste.  Information 
Management  Staff  (OS-312).  US. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  2046a 
(202)  382-467a 


ranv 

Transfer  of  Data 

The  Hazardous  and  Solid  Waste 
Amendments  (HWSA)  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  enacted  on  November  8. 1984, 
require  the  Agency  to  promulgate 
regulations  that  restrict  the  land 
disposal  of  hazardous  waste.  Land 
disposal  restrictions  may  be  delayed 
under  a  national  capacity  variance 
based  upon  EPA  determination  of 
inadequate  capacity  of  alternative 
treatment/recovery  technologies  and  the 
quantity  of  restricted  waste  being  land 
disposed.  Data  to  be  used  in  this 
determination  include  data  derived  frt>m 
the  National  Survey  of  Hazardous 
Waste  Treatment  Storage,  Disposal, 
and  Recycling  Facilities  (TSDR  Survey), 
collected  under  the  authority  of  section 
3007ofRCRA. 


The  Department  of  Justice  has 
requested  EPA  to  provide  selected  data 
frt>m  the  TSDR  Survey  to  assist  the 
Department  in  investigating  whether  a 
proposed  aquisition  may  violate  federal 
antitrust  laws. 

The  information  proposed  to  be 
transferred  to  the  Antitrust  Division  of 
the  U.S.  Department  of  Justice  (AD/ 
DOJ),  is  a  subset  of  the  TSDR  Survey 
consisting  of  capacity  data  for  facilities 
that  use  incineration  and/or  use 
hazardous  waste  as  fuel  to  manage 
hazardous  waste.  Such  facilities  may 
include  industrial  boilers,  industrial 
furnaces,  and  cement  kilns  which  may 
bum  hazardous  waste  as  fiieL  as  well  as 
incinerators.  Data  to  be  provided 
includes  capacity  data  of  all  hazardous 
waste  management  activities  at  the 
facility. 

In  accordance  with  40  CFR  2.209(c)(3). 
EPA  is  issuing  this  notice  to  infoini 
submitters  of  TSDR  Survey 
questionnaires  and  any  related  follow- 
up  data  that  EPA  may  transfer  to  AD/ 
DOJ  information  claimed  to  be 
confidential  business  informabon 
relating  to  capacity  at  facilities  with 
incinerators,  industrial  boiler*,  and 
industrial  furnaces  burning  hazardous 
waste. 

The  Antitrust  Division  has  agreed  to 
limit  disclosure  of  confidential  business 
information  to  employees  of  the 
Department  of  Justice  involved  in  its 
investigation  as  provided  for  in  40  CFR 
2.209(c)(5).  EPA  has  determined  that 
such  assurances  meet  the  requirements 
of  its  rules  for  transfer  of  confidential 
business  information. 

Date:  fanuary  10. 1989. 
lonathoa  rannmi, 
Acting  Assistant  Administrator. 
(FR  Doc  89-1586  Filed  1-24-60: 8:45  am| 


(OPP-00272;  Fm.-350»-2] 

FIFRA  Scientific  Advisory  Panel;  Opan 


iMKNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


R  There  will  be  a  1-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  to  review  a  set  of 
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•dtntific  iMue*  being  considered  by  the 
Agency  In  connection  with  the  Special 
Review  of  cerbofuran:  ■  tet  of  scientific 
Issues  being  considered  by  the  Agency 
on  a  Standard  Evaluation  Procedure 
(SEP)  on  Terrestrial  Field  Dissipation 
Studies:  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  the  peer  review  classiflcalions  of 
the  pastickles  Cinch  as  a  Clasa  O 
oncogen  and  parM|uat  as  a  Claaa  B 
oncogea  An  informational  briefing  will 
be  provided  for  the  Panel  on  the  FIFRA 
88  amendment  as  well  as  changes  that 
will  be  needed  for  Part  158. 
OATK  The  meeting  will  be  held  on 
Wednesday,  Februaty  IS.  1MB  from  8:30 
a.m.  to  4.-00  pjs. 

AOONOS:  The  meeting  «riU  be  hdd  at 
Environmental  Protection  Agency.  Rm. 
niZ  Cryatal  MaU  Building  No.  2. 1821 
leffeiWMi  Davis  Highway.  Arlington.  VA 
2X201. 


. ATION  oomtact: 

By  mail  Robert  a  |aeger.  Executive 
SecreUry.  FIFRA  Scientific  Advisory 
Panel.  Office  of  Pesticide  Programs  (TS- 
reoC).  401  M  St..  SW.  Washington.  DC 
2018a 

OfBoe  locatian  and  telephone  number 
Rm  1121.  Crystal  MaU  Building  No.  2. 
Arlington.  VA.  (709-617-4880). 

:The 


agenda  for  the  meetina  is: 

1.  Review  of  a  set  of  scientific  issues 
in  connection  with  the  Agency's 
preliminary  determination  to  cancel  all 
granular  carbofuran  products  used  on  all 
sites.  The  Agency  has  made  a 
determination  that  the  use  of  carbofuran 
will  result  in  unreasonable  adverse 
effects  to  birds  on  all  sites.  In  weighing 
the  risks  and  benefits,  the  Agency 
reviewed  a  number  of  options  other  than 
cancellation  to  reduce  the  risk  to  birds. 
Among  these  measures  were  additional 
precautionary  labeling  regarding  the 
hazard  to  birds,  limiting  carbofuran  use 
to  certain  months  of  the  year.  Umiting 
application  geographically,  and 
implementing  a  risk  reduction  program. 
The  Agency  evaluated  these  measores 
and  determined  that  they  would  not 
adequately  mitigate  the  risk. 

2.  Review  of  a  set  of  scienliric  issues 
in  connection  with  the  Agency's 
Standard  Evaluation  Pro^dures  for 
Terrestrial  Field  Dissipation  Studies. 
This  SEP  is  to  be  used  as  an  aid  for  the 
Environmental  Fate  and  Ground  Water 
Branch  data  reviewers  in  their 
evaluations  of  the  terrestrial  Held 
dissipation  studies  submitted  by 
registrants  in  suppoH  of  pesticide 
registration.  Tarteatrial  fWd  diaalpatkM 
studiaa  are  reqntrad  by  40  CFR  laaJSO 
in  support  of  registration  of  an  and  uaa 
prodact  intanded  lor  tetrestrial  ■■•  or 


domestic  outdoor  use  (as  defined  by 
Subdivision  N  Guidelines)  and  to 
support  registration  of  a  manufacturing- 
use  product  which  ntay  also  be  legally 
used  to  formulate  such  an  end-use 
product.  Section  1.84-1  in  Subdivision  N 
Guidelines  describes  this  study  and 
provides  a  protocol  for  conducting  it. 

3.  Review  of  a  set  of  scientiHc  issues 
in  connection  with  the  Agency's 
classiflcation  of  the  peer  review  of 
Cinch  as  a  Class  D  oncogen  (inadequate 
evidence).  The  cUsaiflcation  of  Cinch 
was  based  on  the  weight  of  evidence 
that  there  was  no  subsUntial  biological 
evidence  of  tumor  formation  in  either 
the  rat  or  mouse  study  and  the  doeing  in 
both  was  inadequate  for  determining 
oncogenic  potential  of  Cinch. 

4.  Review  of  a  set  of  scientific  issues 
in  coonection  with  the  Agency's 
classiflcation  of  the  peer  review  of 
paraquat  as  a  Class  E  oncogen  (no 
evidence).  The  classiflcation  of  paraquat 
as  a  Class  E  oncogen  was  based  on  no 
evidence  of  carcinogenic  effects  in 
female  Fischer  344  raU  and.  at  best, 
equivocal  evidence  of  carcinogenicity  in 
male  Fisher  344  rats.  It  was  concluded 
that  this  equivocal  evidence  could  not 
be  associated  with  oral  expoaura  but 
was  possibly  the  result  of  dermal 
exposure. 

5.  bt  addition,  the  Agency  may  present 
status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  documents  relating  to  items 
1-4  may  be  obtained  by  contacting:  By 
mail:  Information  Services  Branch. 
Program  Management  and  Support 
Division  (TS-7S7C).  OfTice  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  SL.  SW.  Waahington.  DC 
20480 

Offlce  location  and  telephone  number 
Rm  1006.  Crystal  Mall  Building  No.  2. 
1921  Jefferson  Davis  Highway. 
Ariington.  VA..  (703-557-2805). 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Robert  B.  Jaeger  at  the  address  or 
telephone  number  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  conflrm  the  Panel's  agenda. 
Interested  persons  are  permitted  to  file 
such  statements  before  the  meeting.  To 
the  extent  that  time  permiU  and  upon 
advance  notice  to  the  Executive 
Secretary,  interested  persons  may  be 
permittad  by  the  chairman  of  the 
Sdantific  Adviaory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  ownmenta  for 
consideration  by  tbe  PaneL  but  oral 
stataments  before  the  Panel  are  limited 
to  approximately  8  minalea.  Since  oral 
stataoMnts  will  be  permittad  only  aa 
time  permits,  the  Agency  urges  the 


public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Information 
submitted  as  a  comment  in  response  to 
this  notice  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  without  prior  notice.  The 
public  docket  will  be  available  for 
public  inspection  in  Rm  238  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  All  statements  will  be 
made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Panel. 
Persons  wishing  to  make  oral  and/or 
written  statements  should  notify  the 
Executive  Secretary  and  submit  ten    . 
copies  to  a  summary  no  later  than 
February  8. 1989.  in  order  to  ensure 
appropriate  consideration  by  the  Panel. 


Dated:  Januaiy  17.  II 
Susaa  F.  Vogt. 

Acting  Assistant  Administrator  for  Pesticidet 

and  Toxic  Substances. 
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FEDERAL  COMMUNICATIONS 


PuMIc  kifoniMtion  CoHodlon 
R«quir«nMnt  Subrntttadlo  Offic*  of 
ManagMMot  and  Budgot  for  ftovlow 

lunuary  17. 1988. 

On  November  16. 1988.  the  Federal 
Communications  Commission  submitted 
the  following  information  collection 
requirement  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501  et  seq]  In  error  the 
Commission  did  not  publish  a  notice  in 
the  Federal  Register  at  the  time  of 
submission.  This  notice  is  being 
published  to  provide  the  public  with 
proper  notice  of  the  submission. 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-380a  2100  M  Street 
NW..  Suite  140.  Washington.  IX:  20037. 
Persons  wishing  to  comment  on  this 
information  collection  should  contact 
Eyvette  Flynn.  Office  of  Management 
and  Budget  Room  3235  NBOa 
Wasfaii«ton.  DC  20603.  (202)  308-3785. 


Copies  of  these  coaunents  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Doris  Bern.  Federal 
Communications  Commission.  (202)  632- 
7513. 

Comments  already  received  by  OMB 
on  this  information  collection  are 
currently  being  reviewed.  Only  new 
comments  need  be  submitted  to  OMB 
for  this  review.  OMB  has  extended  the 
deadline  for  comments  since  this  notice 
was  not  published  at  the  time  it  was 
submitted  to  OME 

<MfB  Number  None. 

TiUe:  Amendment  of  Part  22  of  the 
Commission's  Rules  to  Revise  Certain 
Filing  Procedures  for  Mobile  Services 
Division  Applicationa. 

Action:  New  coUection. 

Respondents:  Businesses  (including 
small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  158.400 
•  responses;  52.272  total  hours:  20  minutes 
each. 

Needs  and  Uses:  Application  forms 
are  used  by  common  carrier  applicants 
(telephone  companies,  radio  and  other 
miscellaneous  carriere)  to  request 
authority  to  construct  or  modify  a  radio 
station  or  assign  or  transfer  a  permit  or 
license.  Such  filings  are  required  by  law 
under  the  provisions  of  the 
Communications  Act  and  FCC  Rules. 
Part  22.  The  change  to  microfiche  results 
from  acute  lack  of  space  and  the  labor 
intensive  paper  records  storage  and 
retrieval  system.  The  use  of  microfiche 
win  not  only  provide  a  better  storage 
and  retrieval  system  but  will  also 
provide  a  more  secure  method  of 
protecting  records. 

Federal  CooMBunicatiaiM  Cemaiission. 

Doans  R.  Sesrcjr. 

Secretary. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-819-0R) 

AmandnMnt  to  Notioa  Of  a  M^jor 


AOCNCV:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alaska  (FEMA-B13-DR).  dated  March 
11. 1988.  and  related  determinations. 
DATED:  January  17, 1989. 
RM  mfrrNcn  wtromsATiow  contact: 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 

Management  Agency.  Washington.  DC 
20472  (202)  646-3614. 


Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Alaska,  dated  March  11. 
1988,  is  hereby  amended  to  include  the 
following  type  of  assistance  for  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  fai  his  declaration  of  March  11. 
1988: 

North  Slope  Borough  for  Public  Assistance 
for  certain  eligible  costs  of  Eariy  Childhood 
Education  {at^Uties  not  eligible  under 
Department  of  Educatioa  programs. 
Grant  CI 


Associate  Director.  State  and  Local  Programs 

andSt^tport  Federal  Emergency 

Management  Agency. 

(Catalog  of  Federal  Dotnestic  Assistance  Na 

83.516.  Disaster  Assistance.) 
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(FEMA-819-OR1 

Major  Disattar  and  Related 
DaterminaMona;  IMnola 


:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


r.  Thia  is  a  notice  of  the 
Presidential  dedaratimi  of  a  majw 
disaster  for  tbe  State  of  Illinois  (FEMA- 
819-DR).  dated  January  13. 1989.  and 
related  determinations. 
dated:  January  13. 1989. 


iTNMCONTACR 

Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3614. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  dated  January  13, 1989,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  tte  State  of  Illinois  resulting 
from  severe  storms  and  tornadoes  beginning 
on  January  7. 1989,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act  (Public  LiSw  93-288.  as  amended  by 
Public  L.aw  10&-707).  I  therefore  declare  that 
sucli  a  maior  disaster  exists  in  the  State  of 
Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
affected  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  Puldic  Law  93-288.  as  amended  l>y 


Public  L.aw  100-707,  for  Public  Assistance 
will  be  limited  to  75  percent  of  total  eligil>le 
costs  in  the  designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
her^y  appoint  Ronald  Buddecke  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have 
been  affected  adversely  by  this  declared 
major  disaster.  Edwards.  Wabash. 
Wayne,  and  White  Counties  for 
Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83-516.  Disaster  Assistance.) 
Kdiert  H.  Moffffis, 

Deputy  Director.  Federal  Emergency 
Management  Agency. 
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FEDERAL  MARITIME  COMMISStON 
AgraMnant(s)  FMad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  1032S.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  IX^ 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200085-001. 
Title:  Port  of  Portland  Terminal 
Agreement 
Parties: 

Port  of  Portland 
Pacific  Commerce  Line  (PCL) 

Sy/rops/s:  The  Agreement  provides 
that  PCL  will  exercise  its  option  to 
extend  the  term  of  Agreement  No.  224- 
200085,  a  terminal  use  agreement  for 
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one  year.  The  Agreement  also  provides 
for  a  chanfe  in  lumber  rates  pursuant  to 
the  basic  agreement. 
Agnement  No:  224-200206-001. 
Title:  Georgia  Ports  Authority 
Terminal  Agreement. 
Parties: 

Hapag-Uoyd  A.C..  Gulf  Contsiner 
Line  B.V.  and  Compagnie  Generate 
Maritime  (referred  to  collectively  as 
Sagumax)  Georgia  Ports  Authority 
(GPA) 
Synop&iM:  The  Agreement  provides  a 
schedule  of  rates  Saqumex  will  pay 
GPA  for  rail  loading  and  unloading.  The 
Agreement  also  provides  a  stack 
utilization  fee  and  computer  service 
charge  Hapag-Uoyd  will  pay  GPA. 

Agreement  No.:  224-2002ia 

Title:  Port  Authority  of  New  York  and 
New  fersey  Terminal  Agreement. 

Parties: 

Port  Authority  of  New  York  and  New 
fersey  (Authority) 

Hapag-Uoyd  (America),  bic  (HL) 

Synoptis:  The  Agreement  provides 
that  the  Authority  will  pay  HL  S25.00  per 
import  container  and  $50.00  per  export 
container  unloaded  from  or  loaded  on 
HL's  vessels  at  a  marine  terminal  in  the 
Port  of  NEW  York/New  Jersey  (Port). 
The  payment  applies  only  to  loaded 
containers  for  which  HL  is  required  to 
pay  a  railroad  for  transportation  by  rail 
to  or  from  points  more  than  280  miles 
from  a  terminal  within  the  port  and  have 
a  prior  or  subsequent  move  by  water 
through  a  marine  terminal  in  the  Port 

Agreement  No.:  224-200211. 

Title:  Port  of  Charleston  Terminal 
Agreement. 

Parties:  Southeast  Atlantic  Cargo 
Operations  (SACO)  and  Smith  and  Kelly 
(SK). 

Symtpsia:  The  Agreement  provides 
that  SACO  will  furnish  SK  with 
supervision,  labor  and  equipment  to 
perform  marine  terminal/stevedoring 
services  at  the  Port  of  Charieston  and 
elsewhere  at  such  rales,  terms  and 
conditions  as  may  be  agreed  upon  by 
the  parties  when  SK  requests  such 
services  and  equipment  from  SACO. 

By  Order  of  the  Federal  Maritime 
Comnlsaion. 

Dalad:  |«nu«ry  IS.  ISM. 
losephCMolUag, 
Secniary. 
|FR  Doc  W-ia33  Piled  1^24-88;  •:4ft  am| 


OCPAIITMOfTOP  HCALTN  AND 
HUMAN  SCRVICCS 

Food  and  OruQ  AdmMalriHofi 
(Oeckat  N»  MN-OOISl 

Drug  Export;  Tandam' Icon*  HBaAO 
AawyTaotKMs 

Food  and  Drug  Administration. 
Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hybritech.  Inc.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
Tandem*  Icon*  HBsAg  Assay  test  kits 
to  Australia.  Austria.  Belgium.  Canada. 
Detunark.  the  Federal  Republic  of 
Germany.  France.  Iceland.  Ireland.  Italy. 
The  Netheriands.  Norway.  Portugal, 
Spain.  Sweden.  Switzerland,  and  The 
United  Kingdom. 

aooNOS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (1{FA- 
306).  Food  and  [)rug  Administration.  Rm. 
4-62.  5600  Fishers  Une.  RockviUe.  MD 
20657,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  AmandmenU  Act  of  1966  should 
also  be  directed  to  the  contact  person. 

MM  MNTNW  MMnMATNM  CONTACT: 

Boyd  Fogle.  Jr..  Center  for  Biologies 
Evaluation  and  Research  (HPB-120). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20657.  301- 
295-6191. 

•upnMMMTAiiv  wyowauTiow;  The  Drug 
Export  Amendments  Act  of  1666  (Pub.  L 
00-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.G  362))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  thai  are  not  currently  approved  in 
the  United  Stales.  The  approval  process 
is  governed  by  section  902(b)  of  the  act 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
602(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3MA) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 


application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Hybritech.  Inc..  11095  Torreyana  Rd.. 
San  Diego.  CA  92121-1104  has  Tiled  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
Tandem*  Icon*  HBsAg  Assay  test  kits 
(Murine  Monoclonal  Antibodies  to 
Hepatitis  B  Surface  Antigen 
Immunoconcentration — EIA).  to 
Australia.  Austria.  Belgium.  Canada. 
Denmark,  the  Federal  Republic  of 
Germany,  France,  Iceland,  Ireland.  Italy. 
The  Netherlands,  Norway.  Portugal. 
Spain.  Sweden.  Switzerland,  and  The 
United  Kingdom.  The  Tandem*  Icon* 
HBsAg  Assay  test  kits  contain  an 
enzyme  immunoconcentration  assay 
intended  for  the  qualitative  detection  of 
hepatitis  B  surface  antigen  (HBsAg)  in 
human  serum  and  plasma,  and  as  a 
HBsAg  confirmatory  assay  used  for 
confirmatory  neutralization  of  Tandem* 
Icon*  HBsAg  Assay  reactive  specimens. 
The  application  was  received  and  filed 
in  the  Center  for  Biologies  Evaluation 
and  Research  on  December  23. 1968. 
which  shall  be  considered  the  filing  date 
for  purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  arKl  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  6.  I960,  > 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  602, 
Pub.  L  99-660  (21  U.S.C.  362))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  under  21  CFR  5.44.    . 

Dated:  (anuary  S.  1988. 

Director.  Office  of  Compliance.  Center  for 
Biologies  Evaluation  and  Research. 
(FR  Doc  89-1904  Piled  1-24-80;  0:48  am) 
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I  Program;  Scbadule  of  Umlta 
on  Home  HaoNk  Agency  Coata  Per 
VMR  ror  woai  nopomig  panocw 
Beginning  on  or  Aflor  July  1, 19M; 
CorrecHon 

AOCNCV:  Health  Care  Hnancing 
Administration  (HCFA).  HHS. 

ACTKNC  Notice  with  conmient  period; 
correction. 


:  In  the  October  18. 1988  issue 
of  the  Fedaid  Regisier  (FR  Doc.  88- 
23906)  beginning  on  page  40771.  we  set 
fordi  an  updated  schedule  of  limits  on 
hone  health  agency  costs  that  may  be 
reimbtused  under  the  Medicare 
program.  This  updated  schedule  of  limits 
applies  to  cost  reporting  periods 
beginning  on  or  after  July  1. 1968. 
Although  editorial  corrections  of  the 
notice  were  prepared  by  the  Office  of 
the  Federal  Register  and  issued  on 
November  15. 1968  (53  FR  46015).  the 
preamble,  wage  index,  and  addendum 
contain  several  technical  errors.  This 
notice  corrects  those  errors. 


kTMN  CONTACtt 

Ann  Pash.  (301)  966-4601. 
SU^MAKNTARV  MrONMATION. 

We  are  making  the  following 
corrections  to  the  October  18. 1988 
document: 

1.  On  page  40771.  in  the  third  column, 
in  die  sixth  line  in  the  summary. 
"scheduled"  is  changed  to  read 
"schedule**. 

2.  On  page  40772.  in  the  second 
coluRuu  in  the  fifth  line,  "extension" 
should  read  "section". 

3.  On  page  407791  in  the  table,  in  the 
middle  column,  the  first  entry  under 
"Wage  index"  (that  is.  the  value  for 
Houston,  TX)  ^MHild  read  1.0666. 

4.  On  page  40782,  in  the  table,  in  the 
first  column,  the  tenth  entry  under 
"Wage  index"  (that  is,  the  value  for 
Washington.  DC-MD-VA)  should  read 
1.1965. 

5.  On  page  40785.  in  the  addendum, 
the  fourteenth  entry  from  the  bottom  in 
the  last  column  under  "Percentage 
change"  (that  is,  the  percentage  change 
for  Gainesville.  FL)  should  read  28.531. 

(Catalogue  of  Federal  Domestic  Assistance 
Prograsu  Na  13.773;  Medicare  Hospital 
Insurance) 

Dated:  )anuary  18, 1988. 
lames  E.  Lstsoa, 

Acting.  Deputy  Assistant  Secretary  for 
Infomiatioa  and  Resource  Management 
(FR  Doc  89-1654  Piled  1-24-89;  8:45  am| 


Health  Resources  and  Services 
Administration 

Final  Fundbig  Preferences  for  Granta 
for  Gertalrte  Education  Centers 

The  Health  Resources  and  Services 
Administration  announces  the  final 
funding  preferences  for  Grants  for 
Geriatric  Education  Centers  which  will 
be  used  in  addition  to  other  criteria  in 
making  grant  awards  in  Fiscal  Year 
1989. 

To  be  eligible  for  a  grant  under 
section  780(a)  (formeriy  section  788(d)) 
of  the  PHS  Act  the  applicant  must  meet 
the  requirements  of  a  health  professions 
school  as  defined  by  section  701(4), 
program  for  the  training  of  physician 
assistants  as  defined  in  section  701(8)  or 
a  schod  of  allied  health  as  defined  in 
section  701(10).  Applicants  conducting 
projects  to  be  administered  in  other 
types  of  organizational  settings  will  be 
considered  for  geriatric  education  center 
grants  under  section  301  of  the  PHS  Act. 

All  applicants  must  be  located  in  the 
United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands.  Guam.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands  (the 
Republic  of  Palau),  the  Republic  of  the 
Marshall  Islands,  or  the  Federated 
States  of  Micronesia. 

Grants  may  be  awarded  to  support 
the  improvement  and  development  of 
collaborative  arrangements  involving 
several  health  professions.  These 
arrangements,  called  Geriatric 
Education  Centers  (GECs)  are 
established  to  facilitate  training  of 
medical,  dental,  optometric  pharmacy, 
podiatria  nursing,  and  appropriate 
allied  health  and  public  health  faculty, 
students,  and  practitioners  in  the 
diagnosis,  treatment  and  prevention  of 
diseases  and  other  health  problems  of 
the  aged.  Proiects  supported  imder  these 
grants  may  address  any  combination  of 
the  statutory  purposes  below: 

(a)  Improve  the  training  of  health 
professionals  in  geriatrics: 

(b)  Develop  and  disseminate  curricula 
relating  to  the  treatment  of  the  health 
problems  of  elderiy  individuals; 

(c)  Expand  and  strengthen  instruction 
in  methods  of  such  treatment; 

(d)  Support  the  training  and  retraining 
of  facul^  to  provide  such  instruction; 

(e)  Support  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  such 
treatment;  and 

(f)  Establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 


provide  students  with  clinical  training  in 
geriatric  medicine. 

Grant  supported  projects  may  be 
designed  to  accomplish  the  statutory 
purposes  in  a  variety  of  ways, 
emphasizing  multidisciplinary.  as  well 
as  discipline  specific  approaches  to  the 
development  of  geriatric  education 
resources.  For  example: 

•  Health  professions  schools  within  a 
single  academic  health  center,  or  a 
consortium  of  several  educational 
institutions,  may  share  their  educational 
resources  and  expertise  through  a 
Geriatric  Education  Center  to  extend  a 
broad  range  of  multidisciphnary 
educational  services  outward  to  other 
institutions,  faculty,  facilities  and 
practitioners  within  a  geographic  area 
defined  by  the  applicant. 

•  Institutions  with  limited  geriatric 
education  resources  and  traditional 
linkages  with  geographic  areas  with 
substantial  geriatric  education  needs 
^may  seek  to  establish  Geriatric 
Education  Centers  designed  to  enhance 
and  expand  the  capability  of 
collaborating  professional  schools  to 
serve  as  a  geriatric  education  resource 
for  such  areas. 

•  Projects  may  support  the 
development  of  Geriatric  Education 
Centers  designed  to  focus  on 
multidisciplinary  geriatric  education 
emphasizing  high  priority  services  and 
hi^  risk  groups  among  the  elderiy. 
minority  aging,  or  other  special 
concerns. 

After  a  peer  review  group,  as  required 
by  section  789(a)(2)  of  the  Act. 
composed  principally  of  non-Federal 
experts,  makes  recommendations 
concerning  each  applicatioii.  the 
Secretary  will  consult  with  the  National 
Advisory  Council  on  Health  Professions 
Education,  established  in  section  702  of 
the  Act  with  respect  to  such 
applications.  The  Secretary  will  decide 
which  applications  to  approve  by 
considering,  the  following: 

(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  described  in  42 
CFR57J904: 

(2)  The  adequacy  of  the  qualifications 
and  experience  of  the  staff  and  faculty: 

(3)  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  the 
proposal  in  a  cost-effective  manner  and 

(4)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  assigning  merit  scores  to  approved 
proposals,  peer  reviewers  will  give 
special  consideration  to  the  following: 

•  Projects  which  will  provide  training 
for  faculty  from  four  or  more  health 
professions,  at  least  one  of  which  must 
be  allopathic  or  osteopathic  medicine. 
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with  rctpect  to  the  treatment  of  health 
problems  of  the  eideriy  by 
multidisciplinary  teama  of  health 
profeMionals. 

•  Projects  which  currently  have  or 
plan  to  provide  for  a  high  degree  of 
areawide  collaboration. 

•  Projects  which  provide 
organizational  or  other  arrangements  for 
participation  by  (he  social  and 
behavioral  science  disciplines. 

Proposed  funding  preferences  were 
published  in  the  Federal  Registar  of 
October  7. 1968  (FR  39528)  for  public 
comment.  One  comment  was  received 
during  the  30-day  comment  period. 

The  respondent  expressed  concern 
with  the  importance  of  the  development 
of  multidisciplinary  geriatric  programs 
to  enhance  the  education  of  health  care 
providers  in  stales  which  do  not  have 
schools  of  medicine  or  osteopathy  and 
that  preference  be  given  to  those 
institutions  (with  or  without  medical 
schools)  that  can  develop/demonstrate 
a  model  for  the  delivery  of  geriatric 
education  to  rural  and  frontier  health 
practitioners. 

The  CEC  program  guidelines  do  not 
limit  the  scope  of  funded  projects  to 
Slates  or  institutions  with  medical 
schools,  and  some  existing  centers  are 
administratively  based  in  other  types  of 
professional  schools  or  organizational 
settings.  However,  the  peer  review 
process  required  by  the  authorizing 
legislation  carefully  considers  the 
probable  availability  of  resources  which 
are  critical  to  the  feasibility  of 
conducting  projects  identified  under 
section  780(a)  of  the  PHS  Act,  (formerly 
section  788(d)  of  the  Act).  Successful 
applicants  have  involved  resources  from 
many  health  professions,  including 
medicine,  through  a  wide  range  of 
collaborative  arrangements  between 
academic  health  centers,  other 
education  institutions,  community 
organizations  and  health  facilities,  in 
some  cases  covering  all  or  portions  of 
several  States.  The  Health  Resource* 
and  Services  Administration  believes 
that  projects  responding  to  the  needs  of 
rural  elderly  should  include  allopathic  or 
osteopathic  medicine  as  a  participating 
discipline. 

Therefore,  the  proposed  funding 
preference  will  be  retained  as  follows: 

In  determining  the  order  of  funding  of 
competing  applications  which  have  been 
recommended  for  approval  a  funding 
preference  will  be  given  to  applications 
for  projects  which  will  offer  training 
involving  four  or  more  health 
profession*,  one  of  which  must  be 
allopathic  or  osteopathic  medicine.  In 
addition,  the  priority  scores  of  approved 
applications  will  be  significantly 


improved  for  each  of  the  criteria  listed 
below: 

•  Applications  which  identify 
minority  faculty  or  scholars  with 
expertise  in  minority  aging  with 
substantial  roles  in  carrying  out  the 
project.  (Only  individuals  already 
employed  or  recruited  may  be  included.) 

•  Application*  documenting  formal 
linkages  (such  as  subcontracts,  clinical 
teaching  afTiliation  agreements,  etc.) 
with  predominantly  minority 
educational  institutions  or  health 
facilities  to  accomplish  specific  aspects 
of  the  project  protocol  (e.g.,  involving 
minority  faculty,  students,  or 
practitioner*,  developing  curricula  or 
expanding  teaching  concerning  minority 
elderly,  providing  trainees  with 
experience  in  caring  for  minority  elderly, 
etc.). 

•  Competing  continuation 
applications  or  other  applications  from 
existing  GECs  which  contain  progress 
reports  documenting  that 
underrepresented  minority  enroUees 
(i.e.,  have  participated  or  committed  to 
participating  in  a  focused/intensified 
CEC  training  program  of  40  hours  or 
more)  were  equal  to  or  greater  than 
representation  of  those  minorities  in  the 
general  population,  or  have  increased 
annually  for  at  least  three  years. 

This  program  is  listed  at  13.969  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  i*  not  subject  to  the  provisioiu  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  |anuary  18,  Iflas. 
|ahnH.Kalso. 
Acting  Administrator. 
[PR  Doc  8B-1S02  Filed  l-24-a»,  8:45  am) 
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ProfMdOfMl  NufM  TrahWMhip  Qrants 

The  Health  Resources  and  Service* 
Administration  announces  the  final 
special  consideration  for  the 
Ftofessional  Nurse  Traineeship  Program 
which  will  be  used  in  making  grant 
awards  in  Fiscal  Year  1960. 

Section  830  of  the  Public  Health  ' 
Service  Act  authorizes  grants  for 

(1)  Traineeships  to  prepare  registered 
nurses  in  masters'  degree  and  doctoral 
degree  programs  which  educate  such 
nurses  to  serve  as  nurse  administrators, 
nurse  educators,  nurse  researchers  or 
other  professional  nursing  specialties 
determined  by  the  Secretary  to  require 
advanced  education:  and 

(2)  Traineeships  to  educate  nurse* 
for  practice  as  nurse  midwive*. 


To  be  eligible  to  receive  support  an 
applicant  must  be  a  public  or  nonprofit 
private  institution  providing  registered 
nurse*  with  full-time  advanced 
education  leading  to  a  graduate  degree 
in  eligible  professional  nursing 
specialties,  or  a  public  or  nonprofit 
private  school  of  nursing  or  entity  which 
prepares  registered  nurses  to  practice  as 
nurse  midwives.  The  nurse  midwife 
program  must  be  approved  by  the 
American  College  of  Nurse  Midwive*. 

Special  Consideration 

The  Secretary  shall  give  special 
consideration  to  applications  for  nurse 
practitioner  traineeship  programs  which 
conform  to  guidelines  established  by  the 
Secretary  under  section  822(a)(2)(B)  of 
the  PHS  Act. 

An  additional  special  consideration 
was  published  in  the  Federal  Register  of 
October  11. 1988  (53  FR  39648)  under 
Program  Announcement  for  Nurse 
Anesthestist  Traineeship  Grants  and 
Professional  Nurs«  Traineeship  Grants, 
for  public  comment.  Two  comment* 
were  received  during  the  30-day 
comment  period. 

One  comment  expressed  support  of 
the  proposed  special  consideration 
concerning  the  enrollment  of  minority 
graduate  nursing  students  but  was  also 
concerned  with  the  requirement  that 
eligible  trainees  be  engaged  in  full  time 
study.  Section  830  of  the  Public  Health 
Service  Act  which  governs  these 
traineeships  was  recently  extended  and 
amended  by  the  Nursing  Shortage 
Reduction  and  Education  Extension  Act 
of  1988  (Title  VU  Pub.  L  100-607).  The 
new  authority  provides  traineeship 
assistance,  not  only  for  full  time 
students  but  also  for  students  who  are 
enrolled  at  least  half  time  in  programs 
offering  a  master's  degree  in  nursing. 

Another  comment  requested  a  change 
in  the  authority  for  Professional  Nurse 
Traineeships  to  specify  that  CertiHed 
Registered  Nurse  Anesthetists  (CRNAs) 
in  master's  degree  and  doctoral  degree 
programs  be  eligible  for  support.  CRNAs 
may  be  eligible  for  traineeship  support 
under  the  current  legislation  if  enrolled 
in  participating  master's  degree  and 
doctoral  degree  program  which  educate 
registered  nurses  to  serve  as  nurse 
practitioners,  nur*e  admini*trator*, 
nur*e  educator*.  nur*e  researchers  or 
other  nursing  specialties  determined  by 
the  Secretary  to  require  advanced 
education. 

Since  neither  of  the  comments 
specifically  addresses  the  proposed 
special  consideration  concerning 
enrollment  of  minority  graduate  nursing 
students,  the  special  consideration  as 
proposed  will  be  retained  as  follows: 
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Special  consideration  will  be  given  to 
schools  which  currently  enroll  minority 
students  or  can  demonstrate  an  increase 
in  eiuollment  of  minority  graduate 
nursing  student*. 

The  Department  believes  that 
continued  efforts  must  be  made  to 
increase  the  number  of  minority 
students  in  schools  of  nursing. 

A  school  will  be  considered  as  having 
met  special  consideration  criteria  if  it 
can: 

(1)  Demonstrate  a  three  year  average 
enrollment  of  minority  students  in  the 
graduate  nursing  program  in  excess  of 
the  national  average;  or 

(2)  Demonstrate  an  increase  in  the 
eiut)llment  of  full-time  graduate  minority 
student*  a*  of  October  15  in  the  current 
school  year  from  the  number  enrolled 
full-time  as  of  October  15  in  the 
preceding  school  year. 

This  program  is  listed  at  13.358  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provision*  of 
Executive  Order  12372, 
Inteigovemmental  Review  of  Federal 
Program*  (a*  implemented  through  45 
CFR  Part  100). 

Dated:  January  18, 1980. 
loin  H.  Kolso, 
Acting  Administrator. 
(FR  Doc  8»-lS63  Filed  1-24-8B;  8:45  am) 
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PropoMd  Av^MobMy  of  FundbiQ  tor 
Grants  tor  FY  19M  TwpitoCI 
AaaMaiieo  tar  SMrvtoas  to  RafiMMas  * 
In  Local  Ar«M  Of  HM)  NMd 


n  Office  of  Refugee  Resettlement 
(ORK).  FSA.  HHS. 

action:  Notice  of  proposed  availability 
of  funding  for  grant*  for  FY  1960 
targeted  assistance  for  service*  to 
refugees  *  in  local  areas  of  high  need. 


:  This  notice  announce*  the 
proposed  availability  of  fund*  and 
award  procedures  for  FY  1989  targeted 
assistance  project  grants  for  services  to 
refugees  under  the  Refugee  Resettlement 
Ptoffam  (RRP).  These  grant*  are  for 


■  in  addilioa  lo  pHsom  adaUlttd  to  tfw  United 
States  ••  refufaee.  etigibilily  for  taigitod  aeeistance 
include*  CuImii  and  Haltiui  antnots.  certain 
Ameratiana  IftMn  VieliiaB  tviio  are  admitted  to  the 
U.S.  as  immigrMita.  aad  certain  Ameraaiana  from 
Vietnam  who  m«  U.&  dttsene.  (See  aection  II  of  Uiis 
^    'jtflioi  on  "Authoitsalian.'')  The  tenn  "Vefufee." 
if    |9||ite  this  noHoe  for  convenieiioe.  i*  intended  to 
«  •  v^pMipaas  Midi  addUioaal  peraoM  who  are  eligible 
ls>artiri|wf  in  rufHfii  pragraa  servicea.  indudin* 
liie  larfeted  aaaietanoe  program. 


service  provieion*  in  localities  with 
large  refugee  population*,  high  refugee 
concentration*,  and  high  u*e  of 
assistance,  and  where  q>ecific  needs 
exist  for  supplementation  of  currently 
available  resources. 

This  notice  proposes  that  the 
qualification  of  coimtie*  for  the  targeted 
assistance  program  (TAP)  be  based  on 
refugee  and  entrant  arrivals  during  the 
period  from  calendar  year  (CY)  1983 
through  fiscal  year  (FY)  1968.  Under  this 
proposal,  no  new  counties  qualify  for 
targeted  assistance,  and  28  counties 
which  previously  received  targeted 
assistance  grants  on  the  basis  of  arrivals 
during  FY  1960-1962  no  longer  qualify 
but  would  be  allocated  FY  1989  funds  to 
permit  an  orderiy  phaseout  of  their 
targeted  assistance  programs. 
DATE:  Comments  on  the  proposals 
contained  in  this  notice  must  be 
received  by  February  24. 1989. 
ADDWCII.  Address  written  comments,  in 
duplicate,  to:  Bill  F.  Gee,  Director,  Office 
of  Refugee  Resettlement  Family  Support 
Administration,  370  LTofant 
Promenade,  SW..  WasUngton,  DC  20447. 
FOR  RMTMBR  NIRMMATION  CONTACT: 
Ron  Munia,  (202)  252-4550.  or  Dr.  Linda 
W.  Gordon.  (202)  252-4568. 

APnJCATKM  OEADUNE:  Applications 
from  State*  for  grant*  imder  this  notice 
must  be  received  on  time. 

An  application  will  be  considered  to 
be  received  on  time  under  either  of  the 
following  two  drcmnstances: 

A.  The  application  was  sent  via  the 
U.S.  Postal  Service  or  by  private 
commercial  carrier  not  later  than  45 
days  after  publication  of  the  final  notice, 
unless  it  arrives  too  late  to  be 
considered  by  the  reviewers. 
(Applicants  are  responsible  for  assuring 
that  the  U.S.  Postal  Service  or  private 
commercial  carrier  dates  the  application 
package.  Applicants  should  be  aware - 
that  not  all  post  offices  or  private 
commercial  carrier*  provide  a  dated 
postmark  unless  specifically  instructed 
to  do  so.) 

B.  The  application  is  hand-delivered 
on  or  before  the  closing  date  to  the 
Office  of  Grants  Management  FSA.  6th 
floor.  901  D  Street  SW.,  Washington.  DC 
20447.  Hand-delivered  applications  will 
be  accepted  during  the  normal  working 
hours  of  8.'00  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (excluding  Federal  legal 
holidays)  up  through  the  closing  date. 

Late  applications  will  be  returned  to 
the  sending  agency. 

To  be  considered  complete  an 
application  package  must  consist  of  a 
signed  original  and  two  copies  of 
Standard  Form  424,  Parts  I  through  IV. 
QRANT  WtOUJATlONt:  FY  1980  grants  will 
be  subiect  to  new  HHS  regulations  on 


Grants  Administration  in  46  CFR  Part 
92.  These  regulations  were  published  in 
the  Federal  Re^ster  of  March  11. 1968. 
and  became  effective  October  1. 1968. 
Part  92  is  the  HHS  version  of  OMB 
Circular  A-102  Common  Rule. 

SUPPLEMENTARV 


L  Purpose  and  Scope 

This  notice  annoimces  the  proposed 
availabilify  of  funds  for  grants  for 
taigeted  assistance  for  services  to 
refugees  in  counties  where,  because  of 
factors  such  as  unusally  large  refugee 
populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance,  there  exists  and  can  be 
demonstrated  a  specific  need  for 
supplementation  of  resources  for 
services  to  this  population. 

A  total  of  $34,0524)00  in  FY  1980  funds 
is  available  for  targeted  assistance 
imder  the  FY  1989  appropriatioiu  for  the 
Department  of  Health  and  Human 
Services  (Pub.  L  10&-436). 

The  Conference  Report  on 
appropriation*  read*  as  follows  with 
respect  to  the  taigeted  assistance  funds 
(H.  Rept  100-88a  p.  28): 

The  amount  agreed  to  includes  tlO.S31  JXn 
for  12  months  of  additional  special  taigeted 
assistance  to  Dade  County  acfaoob  and 
Jadcson  Memorial  HospitaL  For  other 
taigeted  assistance  grantees  Itw  cnnfetencie 
agreement  provides  additional  funding  at  the 
current  rate  of  operatioas  through  fis<al  year 
1980. 

Subsequent  to  the  Ccmference  Report 
the  amounts  appropriated  were  reduced 
1.2%. 

Of  that  funds  available,  $10,404,700 
(the  $10,531X100  referred  to  in  die 
Conference  Report  minus  the  1.2% 
reduction)  will  be  awarded  for  the  Dade 
Counfy  sdiools  and  Jackson  Memorial 
Hospital;  $400A)0  will  be  awarded  to 
Massachusetts  for  the  Lowell  school 
system  which  has  received  a  recent 
influx  of  refugees  and  has  demonstrated 
a  specific  need  for  supplementation  of 
available  resources  for  services:  and  the 
remaining  $23,247,300  is  proposed  for 
allocation  as  set  fordi  in  this  notice. 

Except  as  specified  in  diis  notice, 
requirements  regarding  the  use  of  the  FY 
1989  taigeted  assistance  funds  remain 
unchanged  from  those  applied  to  FY 
1989  targeted  assistance  funds  as  set 
forth  in  a  notice  to  States  of  March  4. 
1988. 

The  purpose  of  targeted  assistance 
grants  is  to  provide,  throu{^  a  process  of 
local  planning  and  implementation, 
direct  services  intended  to  result  in  the 
economic  self-sufficiency  and  reduced 
welfare  dependency  of  refugees  throti^ 
job  placements. 


/  VoL  S4.  Na  15  /  Wedn— <Uy.  Imaaiy  25.  198Q  /  NotJcas 


Fwfawl  Regtolar  /  Vol.  54.  No.  15  /  Wednesday.  January  25.  1989  /  Notices 


Th«  larptcd  aasiaUno*  praenm 
raflects  tb*  raquiramenU  of  McUon 
412(cM2MB)  of  the  Imaigratkm  and 
NatkMMbty  Ad  (IMA),  as  aroendad  by 
(he  Raft^M  AaaisUnc*  Extension  Act  of 
1986  (Pub.  L.  9»-fl06).  which  provtdea 
that  targeted  assistance  grants  shall  be 
made  available  ID  primarily  for  the 
purpoae  of  facilitating  refugee 
employment  and  achievement  of  seif- 
Bufnciency.  (ii)  in  a  manner  that  does 
not  supplant  other  refugee  program 
funds  and  that  assures  that  not  less  than 
95  percent  of  the  amount  of  the  grant 
award  is  made  available  to  the  county 
or  other  local  entity." 

Services  funded  under  targeted 
assistance  are  re<H>lred  to  focus 
primarily  on  those  refugees  who.  either 
becauae  of  their  considerable  and 
protected  use  of  public  assistance  or 
continued  difficuly  in  securing 
employment,  constitute  a  major 
resettlement  problem  for  the  affected 
jurisdiction  which  cannot  be  addressed 
without  additional  services.  In  order  to 
assure  sufficient  emphasis  on  service  to 
appropriate  dients,  each  State  would  be 
re<iuirad  to  assure  that,  for  each 
qualified  local  area,  cash  assistance 
recipients  (time-eligible  and  time- 
expired  redpienU  under  any  program  of 
the  Slate  or  locality)  would  make  up  a 
percentage  of  the  FY  19m  targeted 
assistance  clientele  which  is  not  lees 
than  the  Bute's  fhial  FY  1967 
dependency  rate. 

Funds  awarded  under  this  program 
are  intended  to  help  hil fill  the 
Congressional  intent  that  "employable 
refugees  should  be  placed  on  jobs  as 
soon  as  poaaible  after  their  arrival  in  the 
United  Statea"  (section  412(aMl)(B)  of 
the  INA).  Therefore  at  least  8S«  of 
targeted  aaaistance  funda  would  be 
required  to  support  projecU  which 
directly  enhance  refugee  employment 
potential,  have  specific  employment 
objectivea,  and  are  designed  to  enable 
renifBea  to  obtain  Hiba  with  less  the  one 
year's  participation  in  the  targeted 
aaaistance  program.  Innovative 
approaches  to  thia  oblecttve.  including 
strategies  which  addraaa  the 
employment  potential  of  more  than  one 
wage  earner  in  a  hooaebold  unit 
simultaneoualy.  wovld  be  encouraged. 
Longer-term  activitlaa  of  general  or 
rcmedtal  adocatiaa  whkh  were  not 
directed  toward  the  achievement  of  a 
specific  employment  objective  within 
less  than  one  year  would  be  outside  the 
scope  of  the  targeted  asaiatance 
prograai.  and  TAP  fanda  could  not  be 
uaed  far  thoaa  purpoaes  Bxaiplesof 
sach  actlvitlM  not  inlaoded  to  be 
supported  by  TAP  fciads  would  Inchida 
adult  basic  edtwatloa.  praparatloa  lor  a 


high  school  equivalency  dtploeaa.  and 
general  English  language  training  which 
is  not  job  focused. 

In  order  to  meet  extreme  and  unusual 
needa.  up  to  15%  of  a  local  area's 
allocation  could  be  uaed  for  services 
which  are  not  directed  toward  the 
achievement  of  a  specific  employment 
objective  in  less  than  one  year  but 
which  are  eeaential  to  the  adjustment  of 
refugees  in  the  community,  provided 
such  needa  are  clearly  demonstrated 
and  such  use  is  approved  by  the  Stale, 
or  by  ORR  in  the  caae  of  State- 
administered  local  programs. 

A  State  could  request  a  waiver  in 
order  to  be  able  to  allow  a  county  to  use 
OKire  than  15%  for  non-employBMnt- 
rclated  services.  ORR  would  approve 
such  a  request  only  in  the  moat  extreme 
drcumatanoes  of  need. 

Cases  in  which  a  oonnty  plan 
contained  prapoaed  program  activities 
not  allowable  under  section  VL  below, 
could  be  entertained  by  a  State  only 
where  extreme  and  unuaual  need  exists 
and  is  cleariy  demonstrated  in  the 
county's  proposed  plan.  Such  caaea 
would  be  oonaidered  to  involve  a 
cbai^  in  program  scope  or  objectives 
and  would  therefore  be  subject  lo  ORR 
prior  approval. 

The  award  of  funds  to  States  under 
this  notice  would  be  contingent  upon  the 
completeness  of  a  State's  application  as 
described  in  section  VUL  below. 

n.  Authocixatlon 

Targeted  aaaistance  projects  are 
funded  under  the  authority  of  sectton 
412(cM2)  of  the  hnmigration  and 
Nationality  Act  (INA).  as  amended  by 
the  Refugee  Aaaistance  Extenaton  Act  of 
19i6  (Pub.  L  g»-a05).  S  U.S.C  1522(c): 
section  801(a)  of  the  Refugee  Educatton 
Assistance  Act  of  1980  (Pub.  L  96-422). 
8  U.S.C  1522  nota.  insofar  as  it 
incorporatea  by  reference  with  respect 
lo  Cuban  and  Haitian  entranU  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA.  as  cited  above:  section 
564(c)  of  the  Foreign  Operations.  Export 
Financing,  and  Related  Programs 
Appropriationa  Act.  198a.  as  included  in 
the  FY  1988  Continuing  Resolution 
(Pub.L.  100-202).  insofar  as  it 
incorporatea  by  reference  with  respect 
to  certain  Ameraatana  from  Vietnam  the 
authorities  pertaining  to  aasiatance  for 
refi^ae  established  by  section  412(c)(2) 
of  the  INA.  as  cited  above,  including 
certain  Anwraatana  from  Vietnam  who 
are  U.S.  dtiiena.  as  provided  under  tide 
U  of  the  PofvlgB  OpmtioM.  Bxportiag 
Finandnf.  and  Rdatad  PragraiM 
Approprtattona  Act.  1888  (Puk.  L  too- 
4«). 


01.  Eligible  Gtantaaa 

The  Director  of  ORR  propoaes  to 
determine  the  eligibihty  of  counties  for 
inclusion  in  the  FY  1988  targeted 
assistance  program  (TAP)  aa  described 
in  section  V  of  this  notice. 

The  following  requirements,  which 
have  previously  applied  to  TAP,  would 
continue  to  apply  with  respect  to  FY 
1969  awrards: 

Eligible  grantees  would  be  thoae 
agencies  of  State  governments  which 
are  respoitsible  for  the  refugee  program 
under  45  CFR  400.5  in  States  containing 
counties  %vhich  qualify  for  FY  1969 
targeted  assistance  awards.  The  use  of 
targeted  assistance  funds  for  services  to 
Cuban  and  Haitian  entrants  would  be 
limited  to  States  which  have  an 
approved  State  plan  under  the  Cuban/ 
Haitian  Entrant  Program  (CHEP). 

The  State  agency  would  submit  a 
single  application  on  behalf  of  all  county 
governments  of  the  qualified  counties  in 
that  State.  Subsequent  to  the  approval 
of  the  State's  application  by  ORR.  local 
targeted  assistance  plans  would  be 
developed  by  the  county  government  or 
other  designated  entity  and  submitted  to 
the  State. 

A  Stale  with  more  than  one  qualified 
county  would  be  penaitted.  bat  not 
required,  to  determine  the  allocatton 
amount  for  each  qualified  county  within 
the  State. 

Applications  submitted  in  response  to 
this  notice  would  not  be  subject  to 
review  by  State  and  areawide 
clearinghouses  under  Executive  Order 
12372.  "Inlergovemmental  Review  of 
Federal  Programa." 

rv.  Qualificatioa  and  Allocation 
Fmuinia 

The  Director  of  ORR  proposes  that  a 
new  basis  be  adopted  for  the  FY  1988 
TAP  to  determine  which  counties 
qualify  for  awards  and  in  what  amount 

Formula  Used  to  Date 

The  Department  has  used  a  two-stage 
formula  for  qualification  for.  and 
allocation  of.  TAP  funds  since  the 
inception  of  the  refugee  targeted 
assistance  program  in  FY  1983.  The  first 
stage  of  the  formula  defines  the 
qualification  of  counties  for  TAP 
through  the  use  of  four  equally-weighted 
criteria  which  were  selected  to 
collectively  indicate  local  conditions 
and  problems  which  die  program  was 
intended  to  address. 

In  order  to  qualify  for  TAP  funds,  a 
county  (or  group  of  adjacent  counties 
within  die  saaM  Standsrd  Metropolitan 
SlatiMical  Are*,  or  SMSA)  was  required 
to  be  above  the  medtan  or  ebove  a 
specified  cutoff  point  of  jurisdictions  for 


which  data  were  reviewed  in  three  of 
the  four  following  criteria:  (1)  The 
number  of  refugees  placed  in  the  county 
during  FY  1980-1982:  (2)  the  ratio  of  the 
overall  county  population  to  the 
refugees  in  item  (1),  above:  (3)  the 
number  of  refugees  in  the  county  who 
were  receiving  cash  assistance  under 
the  programs  of  aid  to  families  with 
dependent  children  (AFDC)  and  refugee 
cash  assistance  (RCA)  on  October  1. 
1982:  and  (4)  the  ratio  of  refugees  in  item 
(3)  to  the  number  of  refugees  in  item  (1). 
A  county  which  placed  above  the  cutoff 
point  in  any  three  of  the  above 
categories  was  determined  to  be 
qualified  lo  apply  for  targeted 
assistance  funds  and  was  included  in 
the  list  of  qualifying  localities  for 
determination  of  its  targeted  assistance 
allocation. 

The  median  for  Criterion  1,  above, 
was  2.066.5.  The  median  for  Criterion  2 
was  244.5.  The  cutoff  point  for  Criterion 
3  was  1,000.  The  cutoff  point  for 
Criterion  4  was  established  at  50%,  the 
approximate  national  average 
dependency  rate.  Counties  which  met 
three  of  the  four  criteria  qualified  for  the 
program. 

"The  second  stage  of  the  formula 
consisted  of  the  number  of  refugees  in  a 
qualified  county  who  had  been  in  the 
U.S.  36  months  or  less  and  who  were 
receiving  AFDC  or  RCA  on  October  1, 
1982.  Some  adjustments  were  made  for 
Stale-to-State  differences  in  assistance 
programs.  These  adjusted  figures  on  the 
use  of  assistance  then  comprised  the 
formula  base  for  the  allocation  of  funds. 
(A  more  detailed  description  of  this 
formula  was  published  in  the  Federal 
Register  of  June  3. 1983.  48  FR  2498&) 

'Targeted  assistance  related  to  the 
needs  of  Cuban  and  Haitian  entrants 
was  based  on  county  populations  of 
entrants  who  also  arrived  during  FY 
1980-1982.  (See  the  Federal  Register  of 
July  27, 1983,  48  FR  34127.) 

'The  results  of  these  formulas  provided 
the  basis  for  the  allocation  of  TAP  funds 
during  each  fiscal  year  in  which  such 
funds  were  appropriated — FY  1983, 1984, 
1985, 1986,  and  1988. 

Proposed  Revised  Formula 

More  than  9  years  have  passed  since 
the  first — and  more  than  6  years  since 
the  last— of  the  arrivals  during  FY  1980- 
1982  (October  1, 1979-September  30, 
1982)  on  which  TAP  has  been  based  to 
date.  More  dian  $27a000.000  in  TAP 
funds  have  been  provided  to  address  the 
needs  of  those  refugees  and  entrants. 

The  Director  believes  that  it  is  no 
longer  appropriate  to  make  TAP  funds 
availaUe  on  the  basis  of  the  needs  of 
refugees  and  entrants  who  arrived 
during  the  period  October  1, 1979- 


September  30. 1982.  and  proposes  that 
the  qualification  of  counties  for  FY  1989 
TAP  fiinds.  and  the  allocation  of  those 
funds,  be  based  on  needs  related  to 
more  recent  arrivals. 

For  the  FY  1980  targeted  assistance 
program,  the  Director  proposes  to  base 
county  eligibility  and  funding  on  refugee 
and  entrant  placemento  daring  CY 1983- 
FY 1988,  on  die  receipt  of  AFDC.  RCA. 
and  general  assistance  (GA)  by  time- 
eligible  refugees  and  entrants  as  of 
March  31, 1988  (the  most  recent  county 
data  available  to  ORR).  and  on  cash 
assistance  dependency  rates  as  of 
September  30. 1987  (ORR's  most  recent 
final  dependency-rate  data).  The  same 
four  criteria  used  previously,  including 
the  same  cutoff  points,  would  be  applied 
to  this  new  information.  As  before,  a 
county  would  have  to  meet  three  out  of 
the  four  criteria  in  order  to  continue  to 
qualify. 

The  Director  proposes  the  following: 

1.  Counties  not  continuing  to  qualify 
for  TAR  A  currently  participating 
county  which  no  longer  qualifies,  and 
whose  present  project-period  end-date, 
as  specified  in  the  FY  1988  TAP  grant 
award  and  any  subsequent  no-cost 
extensions,  is  earlier  than  September  30, 
1989,  would  be  provided  with  a  final 
TAP  allocation  in  order  to  implement  an 
orderly  phaseout  of  its  targeted 
assistance  program.  This  phaseout 
allocation  would  not  be  intended  to  fund 
all  current  contracts,  activities,  or 
programs  within  a  county  through 
September  30. 1989,  but  rather  to  permit 
an  orderly  reduction  and  termination  of 
TAP.  No  allocation  would  be  made  to  a 
county  whose  project-period  end-date  is 
September  30, 1989.  or  later.  For 
counties  with  project-period  end-dates 
between  October  1, 1988.  and  September 
30, 1989,  allocations  would  be  based  on 
the  existing  formula  and  would  be 
prorated  on  the  basis  of  the  number  of 
months  between  the  project-period  end- 
date  and  September  30, 1989. 

2.  Counties  continuing  to  qualify  for 
TAP:  The  allocation  to  a  currentiy 
participating  county  which  continues  to 
qualify  would  be  based  on  the  number 
of  initial  placements  in  the  counfy 
during  CY  1983-FY  1988  multiplied  by 
the  State's  time-eligible  *  dependency 
rate  as  of  September  30, 1987,  after 
taking  into  account  the  counfy's  present 
project-period  end-date.  The  result  of 
this  procedure  would  then  be  used  to 
determine  each  counfy's  share  of  the 


funds  available  for  those  counties  that 
continue  to  qualify.  We  believe  that,  in 
the  absence  of  additional  data,  the 
number  of  initial  placements  and  the 
time-eligible  dependency  rates  provide 
good  indicators  of  relative  need.* 

3.  Counties  not  currently  participating 
in  TAP:  No  counfy  not  currentiy 
participating  in  TAP  has  been  found  to 
meet  at  least  three  out  of  the  four 
proposed  criteria. 

V.  Proposad  AUocadons 

ORR  has  screened  data  on  all 
coimties  that  have  been  receiving 
awards  for  targeted  assistance  since  FY 
1983  and  on  all  other  counties  that  could 
potentially  qualify  for  TAP  funds  based 
on  the  criteria  proposed  in  this  notice. 
The  same  medians  and  cutoff  points 
which  were  used  previously  were 
applied  to  this  more  recent  information. 

Anafysis  of  these  data  indicated  that 
no  new  counties  would  meet  at  least 
three  of  the  four  criteria,  that  26  counties 
which  have  previously  received  targeted 
assistance  grants  would  no  longer 
qualify,  and  that  15  counties  would 
continue  to  qualify. 

Table  1  provides  a  list  of  the  proposed 
qualifying  counties,  the  number  of 
placements  in  those  counties,  and  the 
proposed  funding  based  on  each 
counfy's  portion  of  the  total  arrivals  in 
the  qualifying  counties,  after  taking  into 
consideration  the  counfy's  project- 
period  end-date  based  on  its  current 
TAP  funding. 

Although  Table  1  shows  an  amount 
for  each  county,  the  Director  proposed, 
in  the  case  of  a  State  which  contains 
more  than  one  qualified  county,  to 
continue  to  permit  the  State  to 
determine  (in  accordance  with  the 
requirements  set  forth  in  this  notice)  the 
appropriate  allocation  of  the  State's 
targeted  assistance  award  among  the 
qualified  counties  in  the  State.  The 
Director  sees  this  as  continuing  ORR's 
practice  of  providing  as  mudi  authority 
and  flexibility  as  possible  to  States  in 
determining  the  relative  needs  of  the 
qualified  counties  within  a  State.  Thus 
each  State,  as  in  the  FY  1988  TAP. 
would  be  responsible  for  determining  an 
appropriate  and  equitable  basis  for 
allocating  the  funds  among  the  quahfied 
counties  in  the  State  and  for  including  in 
ita  application  for  approval  by  ORR  a 


'rbe  tenn  "tim«.«ligible"  means  refugees  in  their 
first  31  months  in  the  U.S..  the  time-period  for  whkJi 
States  could  claim  cash  and  medical  assistance 
costs  against  ORR's  grants  to  the  States  as  of  the 
end  of  FY  1987.  'Time-expired"  refers  to  refugees 
who  have  lieen  in  the  U.S.  more  than  31  month*. 


*  More  specific  data  might  include  the  estimaled 
county  populatioos  of  refugees  who  amvcd  during 
CY  19(»-FY  laas  and  actual  numbers  of  time- 
expired  refugees  who  are  receiving  cash  assistance 
However,  it  is  not  possible  to  eslimale  county 
refugee  populations  reliably  because  of  lack  of 
county-level  Informatioa  on  secondary  migration. 
Data  arc  not  universally  available  on  lim  receipt  af 
cash  assistmwe  by  time-expired  lefinww 
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dcacripiion  of  this  allocation  baiii  and 
the  data  to  be  uaed 

Table  2  provide*  a  list  of  the  currently 
participating  counties  that  would  no 
longer  qualify,  the  number  of  placements 
in  those  counties,  and  the  proposed 
funding  based  on  the  existing  formula, 
after  taking  into  consideration  the 
county's  current  profect-period  end-date. 
Under  this  proposal,  the  closeout 
allocation  for  each  of  these  counties 
would  be  (he  amount  shown.  A  State 
with  more  than  one  TAP  county  could 
not  adiust  these  closeout  allocations 
among  counties  without  the  prior 
approval  of  ORR. 

Table  3  provides  State  totals  for  the 
allocations  proposed  in  Tables  1  and  2. 

The  following  is  a  more  detailed 
description  of  Tables  1  and  2: 

Columns  A-G  are  common  to  both 
tables.  Col.  A.  representing  Criterion  1. 
shows  total  initial  placement*  of 
refugees  and  entrants  by  county 
according  to  the  ORR  Refugee  Data 
System  and  data  on  Cuban  and  Haitian 
entrants  maintained  by  ORR's  Florida 
OfTice  in  Miami.  The  cutoff  point  for 
Criterion  1  is  2.066.5.  Col.  B  consists  of 
the  Census  Bureau's  1965  estimates  of 
total  county  populations.  Col.  C. 
representing  Criterion  2.  consists  of  the 
county  population  in  Col.  B  divided  by 


the  number  of  initial  placements  in  Col. 
A.  Col.  C  may  thus  be  interpreted  as 
persons  per  refugee.  The  cutoff  point  for 
Criterion  2  is  244.5:  figures  smaller  than 
244.5.  showing  greater  concentrations  of 
refugees,  meet  this  criterion.  Col.  D. 
showing  States'  dependency  rates  of 
time-eligible  refugees,  comprises 
Criterion  4;  the  cutoff  point  is  50%.  Col. 
E  represents  Criterion  3;  it  shows  the 
number  of  time-eligible  refugees 
receiving  assistance  under  the  following 
programs  as  of  March  31. 1968:  Aid  to 
families  with  dependent  children 
(AfDC).  refugee  cash  assistance  (RCA), 
and  general  assistance  (GA).  The  cutoff 
point  is  1.000.  A  figure  indicating  less 
than  1,000  ("<  1.000")  or  more  than  1.000 
(">  1.000")  represents  an  estimate: 
actual  data  would  be  substituted  in  the 
final  notice  if  provided  by  the  State  or 
county.  If  a  county  which  is  proposed 
for  phaseout  would  meet  Criterion  3  by 
including  in  its  cash  assistance  count 
time-expired  AFDC  and  GA  recipients 
who  arrived  in  the  U.S.  no  earlier  than 
CY  1983.  the  Director  proposes  to  count 
such  recipienU  if  the  State  or  county 
provides  this  information  by  no  later 
than  the  closing  date  for  comments  on 
this  notice.  Col.  Vindicates  the  number 
of  criteria  met.  and  Col.  G  the  current 
proiect-period  end-date. 


As  indicated  previously,  for  each 
county  that  would  continue  to  qualify 
for  TAP,  the  county's  number  of  initial 
placements  (Col.  A)  was  multiplied  by 
the  State's  dependency  rate  (Col.  D)  to 
determine  relative  funding  weights 
among  these  counties.  These  weights 
were  then  adjusted  according  to  the 
number  of  months  between  each 
county's  current  project-period  end-dale 
and  March  31. 1991.  the  project-period 
end-date  proposed  in  this  notice.  This  is 
reflected  in  Table  1.  Cols.  G-l. 

For  counties  that  would  not  continue 
to  qualify,  the  proposed  phaseout 
allocation  is  the  amount  which  the 
existing  formula  would  yield  when 
adjusted  according  to  the  number  of 
months  between  each  county's  current 
project-period  end-date  and  September 
30. 1969,  the  end-date  proposed  in  this 
notice  to  provide  an  orderly  phaseout  of 
TAP  in  these  counties.  This  is  reflected 
in  Table  2.  Cols.  C-I. 

The  basic  intent  of  the  proposed 
targeted  assistance  program  remains:  To 
concentrate  available  funds  in  those 
areas  where  there  are  appreciable 
numbers  of  unemployed  and  dependent 
refugees  on  whose  behalf  special  self- 
support  efforts  are  required. 


Jam  1.— lAHoeTEO  Assistancc  Countics  Proposco  for  Continuation 


• 

AffMwi  Jw 

1903-Sapl 

1600 

(Ai 

1066       1 
Canau*     > 

OufMU 

toooi 

m 

r'opuiaaon 
rata 

(C) 

Paroani 
fMCMng 

Nwiter 

NwltMTOt 

cnianamst 

FY  1066 

proiKt— 

panodantf- 

AfldHonsI 

mofMha  10 

Mar  31. 

1061 

M 

PVQpossd 

m 

County  snit  SlalK 

AlamwtB.  CA 

fnym.  CA       

•7J11 
•4J4S 

'sojeo 

•  15.640 
•4.066 

•  10.163 
•6.576 
•  4.616 

•  13.066 
•2 JOS 
•7.403 
•3.001 
•4.361 

•33.701 

1.16S7- 

5600 

8,106  7 

2.1227 

6620 

3.1337 

1.5760 

4163 

13665 

1.3714 

'667^ 

6704 

4714 

1.4766 

1.7*4.0 

•103.1 

'  1107 
'  1000 
'  133.2 
'  217  0 
'200  6 

*  1646 
'006 

*  106.6 
466.3 
'684 
2470 

'  10O1 

'  llli 

*  104.0 

•n.i 

•771 
•77.1 
•77.1 

•n.i 

•77.1 
•77.1 

•  77.1 
•77.1 
•736 

•  736 
'66.1 
•601 

40.2 
'OOJ 

•MOO 

•3323 

•13.408 
•3.362 

•  1.403 
•2.175 
•1J06 

•  1.404 
•3.460 

•  1.001 
•1346 
•1.040 
•1.000 
•3JM 
•1J04 

3/31/66 
3/31/66 

24 

24 
24 
24 

24 

24 
24 
24 
24 

12 
12 
20 
16 
16 
04 

S96S.119 
610.071 

toa  AavUm.  CA..„ 

Orwi9*.CA .. 

tmmmm,  CA 

Ssn  Oisaa  CA. 

8«i  FrwHNCA  CA             

4          3/31/69 
4 1        3/31/66 
4 1        3/31/66 
4 ,        3/31/66 
4  1        3/31/89 

6.354,351 
2.010.066 
516.897 
1.261.589 
1.207.567 

San  JoaquM.  CA 

S«MC^a.CA         

3/31/89 
3/31/69 
3/31/90 
3/31/90 
7/31/09 
9/»/89 
9/30/89 
3/31/60 

562.346 
1.651.324 

SuHok  MAS             

166.711 
449.194 

355.059 

tlmnmi  MM        

363.607 

Hmm  VoA.  NV _ — 

KM^/OnahoMMt.  WA... 

1.173.201 
1.001.136 

ToM _- 

ITtJOt 

M.1170 

14O0 



40.040 

16.702.060 

I O  »  aia  M  ol  a  SOM*  wdicaiii  eouMy  maais  9m  ortMrton. 

Tasli  2.— Tamqeteo  Assistancc  Countics  Proposco  for  Phascout 


UMI 


- 

1000 
(A) 

Census 

.    PI 

PopuMon 
raao 

Nurnbar 
fVOCMnQ 

m 

NuHitoarol 
cvilaha  nwi 

FY  1900 

protsd— 

panodantf- 

monOw  to 

Sapl  30. 

1969 

tH» 

nropoMO 
•Hocsfeon 

m 

CouMvanrtSMsac 

Contra  Coala.  CA _ 

SMO 

71M 

1300.3 

•77.1 

010 

1 

3/31/66 

6 

064.416 

Fmimni  Ragbtar  /  Vol.  54.  No.  15  /  Wednesday.  )anuary  25.  1960  /  Notices 
TABtE  2.— Tarqeteo  Assistance  Counhties  Proposb)  for  Phaseout— Continued 


AmvaisJan. 

19e3-Sapl 

1968 

tA) 

1965 
Census 
Bureau 
astomate 

(000) 

(B) 

PopulaSon 
ratio 

(C) 

Percent 
receiving 

(0) 

Number 
receiving 
assistance 

(E) 

NunSMrof 
cntena  fuel 

(F) 

FY  1968 

protect — 

period  and- 

dale 

(6» 

AOSaonrt 

niontfiB  lo 

SeplSO. 

1969 

(H) 

phaseoul 

aSocaSow 

m 

Marc  ad.  CA 

RiMr«da/San       Bamar- 
dbiaCA..     ._    ._    _ 

1.613 

•2.512 

1.600 

'2.926 

552 

'3.255 

976 

325 

1.661 

•12.660 

1.664 

1.971 

•3.170 

1.210 

1.431 

1.024 

322 

•4.088 
6J17 
2.530 
9.078 

'3.675 
1.533 

'3.619 

'2.111 

156.7 

1906.7 

3056 

1372.1 

1,125.2 

1.753.1 
754.1 
723.1 
614.6 

5.600.7 
367.0 

1.031.7 

1.321.5 
806.4 

tana 

5RA.5 

507.0 

1.295.6 

1,637.4 

578J 

2.794.7 

1.105.4 

157.6 

625.1 

523.5 

'67i 

7S0J) 
'166.9 

466.6 
2.036.4 

536l6 

772j6 
2.224.9 

484.6 

442.4 
'209.2 

S2a4 

415.7 

eK.i 

583.7 
545.4 

1.574.5 
266.1 
259.2 

'226.6 
3074 
300.6 

'102.6 

'226.0 
248.0 

•77.1 

'77.1 

'77.1 

37.3 

45.4 

45.4 

45.4 

45.4 

•54.4 

■   30.4 

41.6 

16.8 

31 J 
23.8 
24J3 
24.3 
24.3 
43.9 
38.8 
41.2 
14J 
17.5 

=  27.7 
277 

'65.5 

966 

960 
626 
742 

<  1.000 
'>  1.000 

<  1,000 

<  1.000 

429 

•>  1.000 

547 

216 

779 

549 

549 
549 
591 
'>1.0U) 
363 
'1.304 
141 
179 
693 
296 

2 

'2 
2 
1 

'2 

3/31/86 

3/31/88 
3/31/89 

12/31/88 
5/31/89 
3/31/89 
3/31/89 
3/31/90 
3/31/90 
6/30/89 

12/31/88 
6/30/89 

3/31/90 
6/30/89 
7/31/89 
7/31/89 
7/31/89 
9/30/89 
12/31/86 
12/31/80 
4/30/60 
1/31/89 
3/31/90 
3/31/90 
3/31/89 

6 

6 
6 

9 

4 

: 

3' 

■     8 
3 

196.996 

64.221 

46.136 

149.404 

100J990 

13.262.988 

51.649 

?tw<alaw.  CA- 

Dawnar.  CO .    . 

BPOaard.  FL 

Oada.FL 

iMitiinoiiyft  Ft 

Patm  Baach.  FL 

Honolulu.  HI 

1 

2 
1 

Cooli/Kana.R. 

SadgiMi.KS 

Orla«w.  lA ._ ,.„ 

257.603 

184.158 

41.936 

Montgomary/Prinoa 
Goorgaa.  MO 

1 

Jackson.  MO     

FtTT-    MJ              

3 
2 
2 
2 

23J066 

6.204 

^■<«t^    M.I 

61.566 

Urion,  NJ __ 

1 
2 
2 
2 
1 
1 
2 
21 

12J63 

- 

Mania.  TX _  _    — 

SaNLAa.  UT 

AcCn^^,  VA    

! 

107^00 
01400 

FfMt"   VA        

^ 

Piarea.WA 



0 

TZJOTt 

Ptwaaou  total 

75.266 

29.582.1 

393.2 

17.560 

14Aa9j040 

Notes.— The  propoaed  aMocaSon  tor  Oade  County.  Florida,  includes  $10,404,700  (or  Jackson  Memorial  Hospital 
schools  Th«  is  the  amount  specified  in  the  Conference  Report  on  the  FY  1969  flHS  appropriation  (Pub.L  100-436)  leas 
($10,531,000  minua  1^%).  The  amounts  are  $5,675,300  lor  Jackson  Memonal  and  $4,729,400  for  the  Dade  County  schools. 

An  astariifc  (')  to  the  led  of  a  figure  indie atei  county  meets  that  criterion. 
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Table  3.— Proposed  Targeted  assist- 
ance Allocations  by  State:  FY  1989 


Proposed  ASocalion  t>y  Stale: 
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Note.— The  proposed  aUocation  lor  Florida  itv 
ckjdes  $10,404,700  lor  Jackson  Memorial  Hospitai 
(Mtam)  and  the  Dad*  County  (Uami)  pubbc  schools. 
(See  note  to  Table  2 ) 

VL  Allowable  Activities  and  Client 
Prioritizatioa 

At  least  85%  of  a  county's  F\  1989 


targeted  assistance  funds  would  be 
required  to  support  activities 
permissible  under  section  412(c)  of  the 
INA  which  have  specific  employment 
objectives  and  are  directly  related  to 
aiding  refugees  in  finding  and  retaining 
jobs  within  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  Examples  of  these  activities 
are:  Job  development'  job  placement; 
job-related  and  vocational  English: 
shori-term  job  training  specifically 
related  to  opportunities  in  the  local 
economy:  on-the-job  training:  business 
and  employer  incentives  (such  as  on-site 
employee  orientation,  vocational  English 
training,  or  bilingual  supervisor 
assistance):  and  business  technical 
assistance.  Strategies  which  address  the 
employment  potential  of  more  than  one 
wage  earner  in  a  household  unit 
simultaneously  would  be  encouraged. 
Longer-term  activities  of  general  or 
remedial  education  which  are  not 
directed  toward  the  achievement  of  a 
specific  employment  objective  within 
less  than  one  year  would  be  outside  the 
scope  of  this  part  of  the  targeted 
assistance  program,  and  the  85%  TAP 
funds  could  not  be  used  for  those 


purposes.  Examples  of  such  activities 
not  intended  to  be  supported  by  these 
85%  funds  would  include  adult  basic 
education,  preparation  for  a  high  school 
equivalency  diploma,  and  general 
English  language  training  which  is  not 
job  focused.  These  types  of  activities 
could,  however,  be  supported  with  the 
15%  funds  described  below. 

Up  to  15%  of  a  local  area's  allocation 
could  be  used  for  other  services  which 
are  permissible  under  section  412(c)  of 
the  INA  and  which  are  identified  and 
demonstrated  in  the  county  plan  to  be 
essential  services  in  addressing  extreme 
'  and  unusual  needs  of  the  refugee 
population  in  the  targeted  assistance 
area  even  though  they  do  not  have  the 
specific  objective  of  job  placement 
within  less  than  one  year.  Subject  to 
State  review  and  approval,  a  maximum 
of  15%  of  the  allocation  amount  for  each 
area  could  be  used  in  funding  these 
services. 

In  the  event  that  a  State  wished  to 
grant  a  local  area's  request  to  allocate 
more  than  15%  of  its  funds  for  such  non- 
employmont-related  ser\icps,  the  State 
would  be  required  to  obtain  formal  prior 
approval  by  the  Director  of  ORR.  Only 
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lh«  moat  extranM  n««ds  would  b« 
considerad  adequal*  justification  for  a 
local  araa  to  uae  mora  than  15%  of  its 
TAP  funds  for  these  services.  In  order  to 
justify  the  provision  of  service  for 
extrame  and  unusual  needs,  a  county 
plan  would  have  to  identify  the  target 
population,  demonstrate  clearly  the 
nature  and  extent  of  the  needs,  and 
describe  how  the  use  of  more  than  15% 
of  its  targeted  assistance  funds  to 
address  such  needs  would  contribute  to 
the  adjustment  of  the  refugee 
population. 

Services  funded  under  TAP  would  be 
required  to  focus  primarily  on  those 
refugees  who.  either  because  of  their 
considerable  and  protracted  use  of 
public  assistance  or  continued  difficulty 
in  securing  employment,  constitute  a 
major  resettlement  problem  for  the 
affected  jurisdiction  which  cannot  be 
addressed  without  additional  services. 
In  order  to  ensure  sufTicient  emphasis  on 
services  to  appropriate  clients,  each 
State  would  be  required  to  provide  an 
assurance  in  its  application  to  ORR  that, 
for  each  qualified  local  area,  cash 
assistance  recipients  (time-eligible  and 
time-expired  recipients  under  any 
program  of  the  State  or  locality)  would 
make  up  a  percentage  of  the  FY  1989 
targeted  assistance  clientele  which  is 
not  less  than  the  State's  final  FY  19S7 
dependency  rate  as  determined  by  ORR. 

This  client  prioritisation  requirement 
does  not  apply  to  the  1S%  funds 
described  above. 

VII.  Appttcatkn  and  Implai— ntaMon 


Under  the  FY  1989  targeted  assistance 
program,  as  in  FY  198a  States  would 
apply  for  and  receive  grant  awards  on 
behalf  of  qualified  counties  in  the  State. 
A  single  allocation  would  be  made  to 
each  State  by  ORR  on  the  basis  of  an 
approved  State  application.  The  State 
agency  would,  in  turn,  receive,  review, 
and  determine  the  acceptability  of 
individual  county  targeted  assistance 
plans. 

Although  funding  for  educational 
services  in  Dade  County.  PL  and 
Lowell.  MA.  and  for  medical  services  at 
Jackson  Memorial  Hospital  is  part  of  the 
appropriation  amount  for  targeted 
assistance,  the  scope  of  activities  for 
those  projects  would  be 
administratively  determined. 
Application  for  those  funds  would 
therefore  not  be  subject  to  provisions 
contained  in  this  notice,  but  to  other 
requirements  which  would  be  conveyed 
separately. 


vm. 

1\m  proposed  State  application 
requirements  for  grants  for  the  FY  1988 


targeted  assistance  program  are  as 
follows  (apphcations  are  not  requested 
until  publication  of  the  final  notice): 

States  that  are  currently  operating 
under  approved  management  plans  for 
their  FY  1988  targeted  assistance 
program  and  wish  to  continue  to  do  so 
for  their  FY  1988  grants  may  provide  the 
following  in  lieu  of  resubmitting  the  full 
FY  1986  or  1968  approved  plan: 

The  Slate's  application  shall  provide: 

A.  Assurance  that  the  State's  FY  1988 
management  plan  for  the  administration 
of  the  targeted  assistance  program,  as 
approved  by  ORR.  will  continue  to  be  in 
full  force  and  effect  for  the  FY  1980 
targeted  assistance  program,  subject  to 
any  additional  assurances  or  revisions 
required  by  this  notice  which  are  not 
reflected  in  the  previous  plans.  Any 
proposed  modifications  to  the  approved 
plan  will  be  described  separately  in  the 
apphcation  and  are  subject  to  ORR 
review  and  approval. 

B.  Timetables  for  awarding  funds  to 
the  local  areas  consistent  with  the 
conclusion  of  services  under  the  FY  1988 
program  as  modified  by  carry-forward 
requests  of  FY  1964-1988  targeted 
assistance  funds.  Service  oeriods  can  be 
for  up  to  eighteen  months  but  must 
conclude  by  no  later  than  March  31. 
1901. 

C  A  line  item  budget  and  justification 
for  State  administrative  costs  limited  to 
s  maximum  of  5%  of  the  total  award  to 
the  Slate. 

D.  Revised  information  and 
description  of  any  proposed  plan 
modifications.  Any  proposed  changes 
must  address  and  reference  all 
appropriate  portions  of  the  FY  1966  and 
1988  application  content  requirements  to 
ensure  complete  incorporation  in  the 
State's  existing  management  plan. 

E.  ThiM  paragraph  applies  only  to 
State*  administering  the  program 
locally.  States  that  have  administered 
the  program  locally  or  provide  direct 
service  to  the  refugee  population  (with 
the  concurrence  of  the  county)  must 
submit  a  program  summary  to  ORR  for 
prior  review  and  approval.  The 
summary  must  include  s  description  of 
the  proposed  services:  a  justincation  for 
the  projected  allocation  for  each 
component  Including  relationship  of 
funds  allocated  to  numbere  of  clients 
served,  characteristics  of  clients, 
duration  of  training  and  services, 
projected  outcomes,  and  cost  per 
placement.  In  addition,  the  program 
component  summary  should  describe 
sny  snciUary  services  or  subcomponents 
such  as  day  care,  transportation,  or 
language  training. 

F.  This  paragraph  applies  only  to 
States  with  two  or  more  countiea 
receiving  targeted  assistance  fundr.  As 


in  FY  1986.  a  State  with  two  or  more 
local  areas  which  qualify  for  the 
program  may  choose  to  determine 
respective  county  allocations.  If  the 
State  chooses  to  determine  county 
allocations  differently  from  the 
allocations  of  FY  1988.  the  State  should 
provide  a  description  of  the  State's 
proposed  allocation  plan.  The  allocation 
approach  should  be  based  upon  existing 
FY  1988  funds.  FY  1984-1986  funds 
carried  forward,  and  indicators  of 
refugee  need  for  targeted  assistance 
services.  The  application  should  contain 
a  description  of  the  allocation  approach, 
data  used  in  its  determination,  and  the 
calculated  allocation  amount  for  each 
county.  States  are  encouraged  to  revise 
allocation  formulas  to  assure  adequate 
funding  to  all  eligible  counties  for  the 
duration  of  the  grant  such  that  targeted 
assistance  activities  within  the  State 
conclude  simultaneously.  The  allocation 
formula  is  subject  to  ORR  approval.  If^ 
the  State  chooses  not  to  determine 
county  allocation  amounts,  it  will 
provide  the  allocations  which  will  be 
specified  in  the  Hnal  notice. 

G.  Assurance  that,  for  each  qualified 
local  area,  cash  assistance  recipients 
(time-eligible  or  time-expired  recipients 
under  any  program  of  the  State  or 
locality)  will  make  up  a  percentage  of 
the  FT  1989  Targeted  assistance 
clientele  no  less  than  the  State's  final  FY 
1987  dependency  rate,  as  determined  by 
ORR,  unless  a  waiver  of  this 
requirement  is  granted  by  ORR. 

IX.  Review,  Technical  Assistance,  and 
Award  Praoadura 

Applications  will  be  reviewed  on  a 
non-competitive  basis  to  determine 
acceptability.  Such  determinations  will 
be  based  on  the  completeness  of  the 
submission,  satisfactory  progress  by  the 
grantee,  the  receipt  of  required  program 
and  flnancial  reports,  and  ORR's 
determination  that  continued  funding  is 
in  the  best  interest  of  the  Government. 
The  Department  will  provide  technical 
assistance  to  the  applicant  if  it  is 
necessary  in  order  to  develop  a  proposal 
which  warrants  the  award  of  funds  at 
the  proposed  allocation  amount  and  if 
such  assistance  is  requested  by  the 
applying  State  agency.  Final 
determination  as  to  the  acceptability  of 
applications  is  at  the  discretion  of  the 
Director  of  ORR. 

X.  RaportiDg  Raquiramanls 

FY  1906  TAP  granU  must  be  tracked 
separately  from  previous  TAP  grants, 
both  financially  and  programmatically. 
For  the  FY  1986  program.  Slates  are 
required  to  submit  semiannual  reports 
and  one  final  report  as  in  previous  yeara 
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on  the  services  provided  in  each 
targeted  area.  States  are  required  to 
report  on  the  number  of  fob  ^cements 
and  retentions,  cash  assistance 
recipients  placed  on  j<^  costs  per 
placement,  and  other  items  specified  in 
the  "Reporting  Requirements  for 
Targeted  Assistance  Grants  for  Services 
for  Refugees  in  Local  Areas  of  High 
Need."  OMB  No.  0670-0)42.  expiration 
date  February  28, 19B1.  Semiannual 
reports  covering  activity  tfirough 
September  30  and  Mardi  31  of  each  year 
are  due  on  November  30  and  May  31  of 
each  year.  A  final  cumulative  report  is 
due  120  days  after  the  end  of  the  full 
grant  period. 

Dated  )anuaiy  18. 1968. 
BillP.Gea. 

Director.  Office  of  Refugee  Resettlement 
(PR  Doa  88-1824  Piled  1-24-8B:  8:45  am) 
aajJNe  cooc  <is6  d<  m 


DEPARTyENT  OF  THE  INTERIOR 


StotemwHonlhtEactMngeofLand 
iiiiwaaiB  Ni  unas  Of  me  Arctic 
waiiuiiai  rWKK  wno  nvsaiYe 


r.  National  Park  Service,  Interior. 
action:  Notice  of  intent 


f.  The  National  Park  Service 
(NFS)  is  begirming  preparation  of  a 
legislative  environmental  impact 
statement  (LEIS)  for  Gates  of  the  Arctic 
National  Park  and  Preserve.  The 
purpose  of  the  environmental  impact 
statement  is  to  evaluate  a  proposed  land 
exchange  agreement  between  the 
National  Park  Service  and  the  Arctic 
Slope  Regional  Corporation.  Nunamiut 
Corporation,  and  City  of  Anaktuvuk 
Pass.  The  land  exchange  agreement 
involves  existing  wilderness  land  and 
will  require  ratification  by  Congress. 

This  legislative  environmental  impact 
statement  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4331  et  seq.] 
and  its  implementing  regulations  at  40 
CFR  Part  1500.  Preparation  of  the  LEIS 
will  follow  the  procedures  outlined 
under  40  CFR  1506.8  for  the  legislative 
statement  required  by  statute  to  be 
included  with  a  l^slative 
recommendation  to  Congress. 

The  purpose  of  the  land  exchange 
agreement  is  to  provide  improved 
summertime  subsistence  access  by 
allowing  greater  use  of  all-terrain 
vehicles  (ATV)  on  specific  lands  within 
the  park  in  exchange  for  development 
interests  on  certain  native-owned  lands 


within  the  park.  In  generaL  the 
agreement  recommends  the  a<^ustment 
of  current  wUdemess  boundaries  by 
removing  approximately  74JBO0  acres 
fixHn  existing  wilderness  and  requesting 
designation  of  17 JOO  new  acres; 
establishes  permanent  limits  on  the  use 
of  ATVs  by  qualified  subsistence  users 
from  Anaktuvuk  Pass  on  approximately 
158.600  acres  of  park  land;  provides 
improved  recreational  access  for  the 
general  public  across  approximately 
120.300  acres  of  native  land  to  federally- 
owned  lands  within  the  park;  and    ^ 
protects  park  related  values  on 
approximately  127,100  acres  of  ASRC 
and  Nunamiut  lands  by  conveyance  of 
conservation  easements  and  surface 
development  rights. 

Alternatives  to  the  proposed  action 
include  taking  no  action  (leaving  the 
linear  ATV  easements  of  the  existing 
1963  Xhandler  Lake"  Land  Exchange 
Agreement  in  effect);  a  modification  of 
the  proposed  alternative  involving  a  fee 
simple  exchange  of  specific  federal 
tracts  and  native  lands;  and  taking 
administrative  action  to  modify  park 
boimdaries  and  expand  authority  for 
ATV  use  on  all  lands  obtained  by  the 
NPS  under  the  Chandler  Lake 
Agreement 

Interested  groups,  oiganizations, 
individuals,  and  government  agencies 
are  encouraged  to  comment  on  the 
proposal  at  anytime. 

A  draft  statement  is  expected  to  be 
available  for  public  review  by  June  1989. 
A  formal  public  comment  period  with 
hearings  will  follow  the  release  of  the 
draft  legislative  environmental  impact 
statement. 


RM  niRTHEII  WrOWMATION  CONTACT: 

Paul  F.  Haertel,  Associate  Regional 
Director,  Resource  Services,  National 
Park  Service,  2525  Gambell  St..  Room 
107,  Anchorage,  Alaska  99503-2892. 
Telephone:  (907)  257-2684. 

Dated:  December  7, 198& 
Richard  |.  Stenmaik, 
Acting  Regional  Director,  Alaska  Region. 
|FR  Doc.  88-1630  Filed  1-24-89;  a45  am) 

aaXMO  CODE  4310-70-11 


Draft  Colorado  Rhrer  Management 
Plan  and  Environmentsl  Assessment, 
Grand  Canyon  National  Park,  AZ; 
Extension  of  Public  Review  Period 

summary:  The  Notice  of  Availability  of 
the  Draft  Colorado  River  Management 
Plan  and  Environmental  Assessment 
Grand  Canyon  National  Park,  was 
announced  in  the  Federal  Register,  Vol. 
53,  No.  228,  Monday,  November  28, 198& 
The  public  review  period  for  the  Plan 


and  Assessment  has  now  been  extended 
to  January  20, 1989. 

AOONtSSCt:  Comments  on  the  Plan  and 
Assessment  or  requests  for  copies 
should  be  addressed  to  the 
Superintendent  Grand  Canyon  National 
Park.  P.O.  Box  129,  Grand  Canyon.  AZ 
86023. 

Date:  December  16, 1988. 
W.LowaiWyia. 

Acting  Regional  Director,  Western  Region. 
(PR  Doc  88-1864  POed  1-24-88: 8:45  an| 

)  COOK  4SW-M-II 


AvaaaDany  oi  nan  of 


TX 

Notice  is  hereby  given  in  accordance 
with  (  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Paric  Service  has  received  from  Mesa 
Limited  Partnership,  a  Plan  of 
Operations  fw  continued  operations  of 
existing  gas  wells.  Lake  Meredith 
Recreation  Area.  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  fiom 
the  publication  date  of  this  notice  in  the 
Office  of  the  Superintendent  Lake 
Meredith  Recreation  Area,  P.O.  Box 
1438,  Fritch,  Texas;  and  the  Southwest 
Regional  Office,  National  Park  Service. 
1220  South  St  Francis  Drive.  Room  347. 
Santa  Fe,  New  Mexico.  Copies  are 
available  from  the  Southwest  Regional 
Office.  P.O.  Box  728,  Santa  Fe,  New 
Mexico  87504-0728.  and  will  be  sent 
upon  request. 

Date:  January  12. 1989. 
Ridiard  Marks. 

Acting  Regional  Director.  Southwest  Region. 
|FK  Doc.  89-1629  Filed  1-24-88: 8:45  am) 
8IUJN6  COOC  43ie-7S-« 


INTERNATIONAL  TRADE 
COMMISSION 

llnvastigabon  Na  731-TA-429 
)1 


Mechanic  al  Transfer 


AOEMCV:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 


:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
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■ntidumpinn  invettigalion  No.  731-TAr- 
4»  (Prvhmlnary)  under  Mction  73S(a)  of 
th«  Tmritt  Act  of  1830  (If  U.S.C 
1«7Sb(a))  to  (WtamtaM  vvhefhar  Ump*  to 
■  reaaoiwbW  tndioatton  tlial  an  tndoatiy 
in  the  United  StalM  is  nMtertally 
ti^urad.  or  ia  thrMtened  wtth  malertal 
tniury.  or  tW  eMabliiimMnt  of  aa 
Industry  In  tha  United  Statea  is 
materially  retarded,  by  reaaon  of 
imports  from  )ap«n  of  mechanical 
transfer  pseasas.  ■  provided  for  in 
subheadliv  MtlM-OO.  MlOmoa 
»M2.40.Oa  8462.9a00  and  84flS.04  JO  of 
the  Hannoniiad  Tariff  Schedules  of  the 
United  State*,  that  are  alleged  to  be  sold 
in  the  United  SUtaa  at  laae  than  lair 
value.  Aa  provldad  in  section  733(a).  tha 
Couuniaaioo  nuat  oomplate  preliminaqr 
antidwap4i«  tpveetigatinaa  ia  4S  days, 
or  in  this  case  bv  February  27. 1900. 

For  further  iofeffmation  ooncamtaig  tiM 
conduct  of  thia  lBvaati«atioa  and  rulaa  of 
genecal  apphcettoa.  oonaiilt  the 

r Miaainn's  Ralaa  of  Praotioa  and 

Procadnre.  Pwt  30r.  auttpwta  A  and  B 
(19  Cnt  r^vt  IBT).  aad  Part  an.  aabpatia 
A  throu^  E  (10  C7R  Part  201). 

I  OATl:  January  12. 1900. 


Brian  Walters  (202-2S2-rU»).  Offlca  of 
Investigations.  US.  International  Trade 
Commission.  SOO  E  Street  SW..  Room 
015-M.  Washington.  DC  20430.  Haarinr 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  20Z-2S2- 
1810.  Persons  tvlth  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  2ae-282-100a 

Backgmund—Thi*  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  January  12. 1900.  by  Veraon 
Division  of  Albed  Products  Corporatian. 
Chicago.  IL  the  United  Aulo  Workei*  of 
America,  and  the  United  Steelworkers 
of  America  (AFL-CIO-CLCl. 

Participation  m  thm  mvmtigirtioa. — 
Persons  wishing  to  partidpalB  in  tfais 
investigation  as  parties  must  file  an 
entry  of  appearance  writh  the  Sacaetary 
to  the  Commission,  as  provided  in 
I  201.11  of  the  Commission's  rules  (19 
CFR  201  .n).  not  leter  then  seven  (7) 
days  after  publication  of  this  notice  in 


*  Par  purpo«e«  o<  thii  invrati^ilian.  lh«  Mm 

~— chanical  tnnalOT  pr raian  to  aolaaattc 

n«Ui-lor«taf  wiiliw  Iwiih  «>Mk  aMtHpti  ill* 

■uitoM  w  wiiick  Sw  wM^etna  la  i 

•laHm  toatotion  by  •  I 

•ynchroataad  with  IW  | 

lauiiiilirl  ■■  aiii  tiaiM  m  psrti  itliTrlT  '—-— 

•otaly  or  prtaapdUy  with  iImm  I 


the  Fedanl  Bs^slst.  Any  entry  of 
•ppeeranoa  filad  aftei  this  date  will  be 
referred  to  Iba  Chahnian.  who  will 
determbw  whether  to  accept  the  lata 
entry  for  good  cauae  shown  by  the 
person  daatring  to  fHe  the  entry. 


Puisa— t  to  I  «n.ll(d)  of  the 

riiwBiiiiiia'i  Mias  (10  cm  m.ii(d)). 

die  Seepatary  wlU  prepare  aaanrtoaltat 
containing  the  aaasea  and  addMSsae  <rf 
all  paiaoBB.  ar  tbeir  ispsaaantattaas. 
wtiD  aia  parttes  to  thia  inveati«atien 
upon  the  eiqiiratiaa  of  the  pasted  lor 
niing  entriea  of  appaatanm.  la 
•coocdaaoa  wtik  H  SH-Kto)  and  IVJ 
of  the  nilaa  (It  GPR  a01.1i(c)  and  aOT  J), 
each  dooaaant  filad  by  a  party  to  the 
investigation  must  be  served  aa  all  other 
partias  la  tha  invaatisatkia  (as  ideatifiad 
by  the  aeiwioe  Uat).  and  a  oertificate  of 
servioe  must  accompany  tiie  document 
The  Secretary  will  not  accept  a 
docaoMot  fw  filing  without  a  oertificate 
ofaareiM. 

Limitad  (Utrhwnn  of  buMimtm 
proprietary  information  under  a 
proteetivm  oadar.— Pursuajit  to  |  207.7(a) 
of  the  Commisaion's  rules  (18  CFR 
2a7.7[»)  as  amended  by  S3  PR  33041 
(August  29. 1900)).  the  Secretary  will 
make  available  business  proprietary 
information  gathered  in  this  preliminary 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  dajrs  after  the  publication  of 
this  notice  in  the  Padaral  Bagistar.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  partie* 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order  The  Secretary  wit!  not 
accept  any  aabmtssion  by  partiaa 
containing  bosineas  propiietary 
Informalioo  without  a  certificate  of 
service  indicating  that  it  has  bean 
served  on  all  the  parties  that  are 
authorized  to  receive  auch  inforaiatioo 
under  a  protective  order. 

Conference. — ^The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  oonferenoe  in  connection 
with  this  invaatigation  for  8:30  ajn.  on 
Friday.  February  3. 190a  at  the  UJB. 
International  Trade  Commission 
Building.  500  E  Street  SW..  Washington. 
DC  Partiea  wishing  to  participate  in  the 
confaranoa  shonld  contact  Brian  Walters 
(202-2Sa-n9B)  not  later  than 
Wednaaday.  Pebniary  1. 1009,  ta  artange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  antidumping  duties 
in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  alhKatad 
one  hour  wttldn  which  to  make  an  oral 
presentation  at  the  conference. 


Written  submiMMi'ooM. — Any  person 
may  submit  to  the  Commiasion  on  or 
before  February  7, 1900.  a  written  brief 
ooataining  information  and  arguments 
pertinent  to  the  subject  of  the 
investigatioa  as  provided  infflOT.lS  of 
the  Commiasion's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  t14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  i  201.8  of  the  roles  (10 
CFR  201  J).  All  written  submissions 
except  for  business  pcoprietaiy  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a  jn.  to  5rL5 
pjn.)  ia  theX3fRce  of  the  SocreUiy  to  tha 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pagaa  of  such  suianisaions  must  be 
clearly  labeled  "Buainess  Proprietary 
Information."  Business  proprietary 
subBlsaioDS  andxaouaatsXar  business 
proprietary  treatqient  muat  conform 
with  thaisMBhiBBiiatiom  mijO  and 
207.7  of  the  Commission's  ndes  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information, 
pursuant  to  |  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a]) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  vvritten  comments  on  such 
information  no  later  than  February  10, 
1908.  Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs. 

AudMMitjr.  Ttiia  investigation  is  l>eing 
conducted  under  authority  of  the  Tariff  Act  of 
1980.  title  VH.  This  notice  it  published 
pursuant  to  i  207.12  of  the  (DominiMion's 
rules  (It  cm  107.12). 

By  ordsr  of  tiie  Conuniasioa. 

issued:  lanuary  19. 1910. 

Secrrtary. 

(Fit  Doc  80-1070  Filad  V-2«-a0:  ftSS  am) 
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The  following  Applicotions  seek 
approval  to  coinoHdate.  purchase, 
merge  lease  operating  ri^s  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 


eliminations,  and  securities  issuances) 
may  be  involved. 

'The  applications  are  governed  by  49 
CFR  1182.1. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certification.  Failure  seasonable  to 
oppose  will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 


The  findings  for  these  applications  are 
set  forth  at  48  CFR  1182.6  MC-F-19295. 
filed  November  22. 1988.  I^ter  L 
Picknelly.  Sr.  (Picknelly)  (1776  Main 
Street.  Springfield.  MA  01103)— 
Control — Coach  Builders.  Ina  (Coach 
Builders)  (2273  Main  Street  Springfield, 
MA  01107).  Representative:  James  M. 
Bums.  935  Main  Street,  Suite  304, 
Springfield,  MA  01101.  Picknelly,  a 
noncanier  individual  seeks  authority  to 
acquire  control  of  Coach  Build«a  (MC- 
205751).  a  motor  common  carrier  of 
passengers,  through  ownership  of  100 
percent  of  the  common  stock  of  Coach 
Builders.  Picknelly  owns  43.2  percent  of 
the  common  stock  of  Peter  Pan  Bus 
Lines.  Inc.  (MC-61016).  a  motor  common 
carrier  of  passengers. 

Coach  Builders  has  filed  an 
application  in  No.  MC-205751  for 
common  carrier  authority  to  transport 
passengers  over  irregular  routes,  in 
charter  and  special  operations,  between 
points  in  the  United  States.  Coach 
Builders  holds  temporary  authority 
under  No.  MC-20S751  (Sub-No.  E-1  TA) 
to  transport  passengers,  in  charter  and 
special  operations,  between  points  in 
Connecticut,  Massachusetts,  New 
Hampshire,  and  New  York,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
United  States.  Because  Picknelly,  upon 
acquiring  control  of  Coach  Builders,  will 


be  a  noncarrier  individual  in  control  of 
two  or  more  carriers,  his  acquisition  of 
control  of  Coach  Builders  is  subject  to 
our  jurisdiction. 

Decided:  January  17, 1989. 

By  the  Comniission,  Motor  Carrier  Board, 
Meint>er8  Baines,  Guyton,  and  Hodge. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  89-1607  Filed  1-24-89;  8:45  am] 

saxate  cooc  7ais-si-a 

IFlnanoe  Docket  Ha  31273  <] 

PWDonai  iiiiaiyiuu|i,  wic^coniroi 
Extnipllon;  tht  Ptrniian  Corp.  D/B/A 
Wttttm  CM  Trantportation,  Inc. 

AOENCV:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


r.  In  Finance  Docket  No.  31273, 
the  Commission  is  granting  an 
exemption,  nunc  pro  tunc,  under  49 
U.S.C  10505  from  the  prior  approval 
requirements  of  49  U.S.C  11343  for  the 
acquisition  by  National  Intergroup.  Inc. 
(Nnj,  through  it  wholly  owned 
subsidiary,  NO  Holdings,  Inc.  of  the 
Permian  Corp.  d/b/a/  Western  Oil 
Transportation,  Inc.  (TPC),  a  carrier 
operating  imder  Certificate  No.  MC- 
115001.  In  Finance  Docket  No.  31274,  an 
exemption  under  section  10505  from  the 
prior  approval  requirements  of  section 
11343  is  granted  for  the  continuance  in 
Control  by  Nil  of  Permian  Operating 
Limited  Partnership  (POIP).  In  No.  MC- 
FC-83265,  the  transfer  of  the  operating 
rights  of  TPC  and  POLP  under  49  U.S.C 
10926  is  granted  through  publication  of  a 
notice  in  the  ICC  Register. 
ItATts:  These  exemptions  and  transfer 
approval  will  be  effective  on  February 
24, 1969.  Finance  Docket  Nos.  31273  and 
31274,  petitions  to  stay  must  be  filed  by 
February  6, 1989,  and  petitions  for 
reconsideration  must  filed  by  February 
14, 1889.  In  No.  MC-FC-83265.  protests 
must  be  filed  by  February  14, 1989.  Send 
pleadings  referring  to  Finance  Docket 
No.  31273,  or  No.  MC-FC-83265  to: 

(1)  Office  of  the  Secretary,  Cases 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 


■  This  proceeding  embrace*  Pinance  Docket  Na 
31274.  Notional  Intergroup.  Ii*c — Continunoce  in 
Control  Exemption —  Permian  Operating  limited 
Partnership;  and  Na  MC-FC-S3266.  The  Permian 
Corp.,  Inc. — Trans^  Exemption— Permian 
Operating  Limited  Partnerthip. 

Tliete  ca«e«  were  originally  docketed  as  No.  MC- 
F-18S18,  National  Intergroup.  Inc. — Control 
Exemption — The  Permian  Corp.  d/b/a/  Western 
Oil  Transportation  Co..  Inc.  and  No.  MC-F-18S30. 
The  Permian  Corp.  d/b/a  Western  Oil 
Transportation  Co..  Inc.  Transferor  and  Permian 
Operating  Limited  Partnership,  Transferee. 


(2)  Petitioner's  representative:  Mike 
Cotten,  P.O.  Box  1148,  Austin,  Texas 
78767 


NM  RIRTMDI  MRNHiATIOM  CONTACT: 
Joseph  H.  Dettinar,  (202)  275-7246.  (TDD 
for  hearing  impaired:  (202)  275-1721.) 


Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  calL 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone  (202) 
289-4357/4359.  (Assistance  for  tite 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided  Januaiy  12, 1960. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley,  and  PliiUips. 
Nonta  R.  MoGee. 
Secretary. 
(FR  Doc.  89-1606  Filed  1-24-89: 8:45  am) 


DEPARTMENT  OF  JUSTICE 

Lodolno  of  Cofiaant  Daeraa  Purauant 
to  CItttt  Wtltr  Adi  Bfodhttd)  KY,  tl 


In  accordance  with  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  December  27, 1968,  a 
proposed  Consent  Decree  in  United 
States  V.  City  ofBrodheod.  Kentucky 
and  Commonwealth  of  Kentucky.  Civil 
Action  No.  88-331,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Kentucky.  The 
Complaint  filed  by  the  United  States 
sought  injimctive  reUef  and  the 
assessment  of  civil  jjenalties  under  the 
Clean  Water  Act.  as  amended  (the  Act), 
against  the  City  of  Brodhead.  Kentucky. 
Tie  Complaint  alleged  that  the  Gty 
discharged  pollutants  from  its  sewage 
treatment  plant  in  violation  of  its 
National  P'ollutant  Discharge 
Elimination  System  (NPDES)  permit  and 
the  Act 

Under  the  proposed  Consent  Decree, 
the  City  will  pay  a  civil  penalty  of 
$2,500.  The  Decree  requires  the  City  to 
undertake  numerous  remedial  measures 
to  ensure  that  it  complies  tvith  the  Act  in 
its  operation  of  its  sewage  treatment 
plant 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fivm  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division.  U.S. 
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DepwtiMBt  of  liMtto*.  P.a  BOK  7«11. 
Ben  FniMin  StaHon.  WMbtagton.  DC 
20044.  and  should  rtfor  to  United  Simtm 
V.  Qty  of  Drodh— d.  Kentucky,  et  aL  D.]. 
Ret  fl0-»-l-l-aaB. 

"Hie  propoeed  Comeni  Decree  mejW 
examined  at  any  of  the  following  ofHoe*: 
(1)  The  United  Slataa  Attenwy  for  the 
Eastern  District  of  Kantuoky.  Limestone 
and  Barr  Streets.  Peiirtli  Ploor. 
Uxii^lan.  Kaatusfcr-  W  «ha  UA 
EnviroMMfrtal  PivftrntiaoA^mef. 
Region  4.  345  Coaftland  Street  NB.. 
Atlanta.  Geonia:  aad  W  da 
EnviraanMotal  BaioioHnanl  Secttaa. 
Land  ft  Natural  Baeuianss  Diietaiaa.  US. 
DepartBMnt  of  |asttaa.  l«k  * 
Pennsylvania  Avaaee.  NW.. 
Washington.  DC  Copiea  of  die  profMead 
Decree  may  be  obUlaad  by  mail  boas 
the  Enviranmantal  niiiiii— snt  Sacttaa 
of  the  Departmeot  of  |ustk«.  Land  and 
Natural  Resources  Division.  P.O.  Box 
7611.  Ben^min  Franklin  Station. 
Washington.  DC  2004«-7B11.  or  in 
person  at  the  U.S.  Department  of  )ustk» 
Building.  Room  1517.  lOdi  Street  and 
Paonaylvania  Avaoua.  NW.. 
Washington.  DC  Any  request  for  a  copy 
of  the  proposed  Consent  Deorae  shndd 
be  accompanied  by  a  check  for  copying 
costs  totalling  BUOftaiO  par  page) 
payable  to  Ihillad  Statea  ^ 


tMalment 


Amittont  Attomty  CmnroL  Land  »  Nattml 
Retourct^DiviBion. 


|FR  Doc  a»-i*u  nud  1 


•c45aai| 


Kt. 


In  acoofdanoe  with  Depaftment 
policy.  28  CFR  sa7.  notice  is  hereby 
given  that  on  December  27.  IMS.  a 
proposed  Cooaant  Decree  in  United 
Stalm  w.  City  of  WheelwrighL  Kentucky 
and  ComnHmweahh  of  Kentucky.  Civil 
Action  No.  88-430.  was  lodged  with  the 
United  States  Diatrtct  Court  for  die 
Eastern  District  of  Kantuoky.  The 
Complaint  filed  by  the  United  States 
sought  iniunctive  relief  and  the 
assessment  of  dvil  penalties  under  tba 
Clean  Water  Act.  as  amended  (the  Act), 
against  the  City  of  Wheelwright. 
Kentucky.  The  Complaint  alleged  that 
the  City  discharged  pollutants  from  its 
sewage  treatment  plant  in  violation  of 
its  National  Pollutant  Discharge 
Eliminatkm  System  (NPDES)  permit  ami 
the  Act. 

Under  the  propoaed  Conaent  Decree, 
the  City  will  pay  a  civil  penalty  of 
S2J00.  The  Decree  requires  the  City  to 
undertake  numerous  remedial  measures 
to  ensure  that  it  oonpliee  with  the  Act  in 


ItsoperaHoaofUii 
plant 

The  Depa«Mal  ef  Jastiae  sdD  I 
for  a  period  of  dilrty  (30)  daps  fcantka 
data  of  this  publication  comments 
concemii^  the  proposed  Consent 
Decree.  Comooents  should  be  addressed 
to  the  Assistant  Attorney  General.  Land 
and  Nahiral  Resources  Division.  U3. 
Department  of  |ustioe.  P.O.  Box  7611. 
Ben  Franklin  Station.  WasUnglon.  DC 
20044.  and  should  refer  to  United  Statee 
V.  C/ty  Of  Wheohnight  Kentucky,  et  at.. 
D.|.  Ref.  90-fr-1-8-MtB. 

The  proposed  Conaent  Decree  may  be 
examined  at  any  of  the  following  uffkes. 
(1)  The  United  Statea  Attorney  far  dw 
Eastern  District  of  Kentacky.  Liunstune 
and  Barr  Straela.  Pourth  FlooK 
Lexington.  Kantacky:  (2)  the  US. 
Environmental  Aotaetiaa  AfHcy. 
Region  4.  MS^Caartlaiid  Straat  NB.. 
Atlanta.  GMCgia:  and  (S)dw      __ 
Eoviroomental  Bnioraamsnt  Saedoa. 
Land  k  Natanl  Rasouross  Division.  US. 
DepaitiBSt  of  fusttas.  lOdi  8 
PennsyWaBia  Jkweaaa.yw. ' 
DC  Coptae  af  lbs  psspaaad 
be  obtained  by  aiad  from  the 
Envlfonawiitil  Balbroamaat  Section  at 
the  Departaaant  sf  fasttea.  LsmI  and 
Natural  RaaeaioasDMsiaa.  PX).  Ban 
7811.  Baotaarie  Plaidiiiii  Statteo. 
Waahi^laa.  DC  M8II  711 L  or  in 
persoa  at  dM  US  DapartOMnt  of  lustioa 
BuUdii^  Beom  1817.  lOdi  Street  and 
Peonayhaiiis  Avoooe.  NW. 
WaskkaiMauOC  Any  rsqaaat  for  a  oapy 

be  aeosaMatadby  a  ebaok  for  copying 

costs  toiaiini  tiJO  fBBilO  par  pafi) 

paynUs  4a  njallad  Blatas  •Riaiaii.- 

■sgsrHI       li. 

AMtiattmt  Attormy  Gemerol.  Lami»Natmi 

RetomveB  Dhmiem. 

(FR  Doc.  W-1614  Piled  V-84-8ft  •m  aai| 


NMDrMng. 


Bradtardjl 


PA: 
or  MMMenQBDon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  (19  U.S.C  2273)  as  amended 
by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418).  an  investigation  was  initialed 
on  November  1ft.  1988  in  response  to  a 
worker  petition  dated  November  14. 
1968  and  filed  on  behalf  of  workers  and 
former  workers  engaged  in  contract 


drillteg  at  HAS  DriUii«.  Bradford. 
Peimsylvania. 

Tlwa  tMia  no  i^affant  HftS  Drilling 
since  1984— almost  a  year  prior  to 
October  1. 1886.  dv  aarlicBt  peaeible 
impact  dale.  Cooaequantly  furtner 
investigatian  in  this  case  would  serve  no 
purpose:  and  the  invaetigation  haa  been 
terminated. 

Signed  at  Washington.  DC  this13lh  day  of 
lanuary  isn. 


Director.  Office  of  TrodBAd/ustmenI 

Astutance. 

|FR  Doc.  88-1S18  Filed  1-24-80;  8:46  ami 


rrA-«-tui74] 

Hydrtl  Col.  riDuaton.  tX;  Tanmnailon 

off 


At  to  section  221  of  the  Trade 

Act  of  1974.  an  hivestigation  was 
initiated  on  November  1&  1988  in 
response  to  a  worker  petition  received 
on  November  1&  1988  whidi  was  filed 
by  the  United  Steelworkers  of  America. 
Local  No.  sam  on  behalf  of  workers  at 
Hydril  Company.  Houston.  Texas. 

All  workers  were  separated  from  the 
subfect  plant  more  than  one  year  prior 
to  the  date  of  the  petition.  Section  228  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  arofker  whose  last 
separation  occurred  anre  than  one  year 
before  die  date  of  dm  petition. 
Consequently,  further  iavestigatian  in 
this  caae  would  serve  no  puqmee.  and 
the  ioveatigatioo  has  been  letminated. 

Si^Md  at  ¥Vaaiaailaa.«C  this  13th  day  af 
laoaary  1988 

.M.I 


Ditwetor.  Offieei^Trede  Adjtmtatenl 

AaaitUmoB. 

(FR  Doc  88-1819  Filed  1-M-8B:  8c46  am) 


By  an  application  dated  November  la 
1988.  Local  #406  of  the  United  Auto 
Workers  together  with  company 
officials  roqueated  administrative 
reconsideration  of  the  Department's 
negative  determinatioo  on  the  subiect 
petition  for  trade  adjustment  assistance. 
The  initial  petition  was  filed  by  the 
sub)ect  local  on  behalf  of  workers  at 
Newcor.  Inc  Bay  Qty.  Michigan.  The 
denial  notice  was  signed  on  October  14. 
1988  and  published  in  the  Federal 


Ragistsr  on  November  17, 1988  (53  HI 
46500). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
detennination  complained  of  was 
erroneous; 

(2)  If  it  appears  diet  Uie  determination 
complained  of  was  based  on  a  mistake 
in  the  detennination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Office,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  at  Newcor  produce 
capital  equipment — automated  welding 
machinery  for  the  auto  and  electronic 
industries.  Bookings  or  sales  increased 
in  1967  compared  to  1966  and  in  the  first 
seven  months  of  1986  compared  to  the 
same  period  in  1987.  Production 
declined  substantially  in  1987  compared 
to  1966.  The  first  seven  months  of  1988 
saw  an  increase  in  production  over  the 
same  period  in  1967. 

The  union  claims  that  sales  and 
production  of  capital  machinery  at 
Newcor's  Bay  City  plant  declined 
steadily  since  1984.  The  union  states 
that  the  Department  did  not  consider 
lost  work  to  Newcor  Canada  and  to 
ARP-LAS  Europe  or  foreign  owned 
domestic  auto  manufacturers'  resistance 
to  buying  US.  produced  capital 
machinery. 

The  Department's  denial  was  based 
on  the  fact  that  there  was  increased 
sales  and  production  of  capital 
machinery  at  Newcor's  plant  in  Bay  City 
in  the  first  seven  months  of  1988 
compared  to  the  same  period  in  1987. 
Although  sales  increased  in  1987 
compared  to  1966.  production  declined 


as  die  backlog  of  orders  was  reduced 
The  Department  conducted  a  survey  of 
the  one  company  soliciting  a  lai^  bid 
from  Newcor  in  1967.  The  survey 
showed  that  the  bid  was  awarded  to 
another  domestic  manufacturer.  The 
value  of  the  bid  was  large  in  relation  to 
the  Bay  City's  annual  sales  volume 

A  review  of  the  investigation  file 
shows  that  Newcor  Canada  produced 
equipment  only  for  die  Canadian  market 
and  that  the  subject  firm  and  Newcor 
Canada  did  not  compete  for  the  same 
projects.  Also.  ARP-LAS  Europe  is 
Newcor's  manufacturing  representative 
for  Europe  and  there  is  no  competition 
between  ARP-LAS  Europe  and  Bay  City. 
Finally,  there  is  no  purpose  in  collecting 
data  back  to  1964  which  is  prior  to  the 
relevant  period  of  the  petition.  Section 
223(b)(1)  of  die  Trade  Act  does  not 
allow  certification  of  workers  separated 
more  than  one  year  prior  to  the  date  of 
the  petition,  which  in  this  case  is  August 
1,1988. 

A  review  of  the  findings  on  the 
Department's  bid  survey  would  not 
support  a  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  4th  Day  of 
lanuary.  1989. 

Robert  O.  Deslongchamps, 

Director.  Office  of  Legisiotion  and  Actuarial 
Services.  UIS. 

|FR  Doc.  8»-1621  Filed  1-24-88: 8:45  am| 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

ITA-W-224>741 

SuniniH  08  A  Gas.  Bradford,  PA; 
Terminatfon  of  Inveaagation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  (19  use  2273)  as  amended 
by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418).  an  investigation  was  initiated 
on  November  18, 1988  in  response  to  a 
worker  petition  dated  November  14. 
1988  and  filed  on  behalf  of  workers  and 
former  workers  engaged  in  the 
production  of  crude  oil  and  natural  gas 
at  Summit  Gas  &  Oil  Bradford. 
Pennsylvania. 

The  retroactive  provisions  of  section 
1421(aMl)(B)  of  die  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (OTCA)  do 
not  apply  to  woricers  who  were  eligible 
to  be  certified  iot  benefits  under  the 
Trade  Act  prior  to  the  implementation  of 
the  retroactive  provisions. 

There  were  no  layoffs  at  Summit  Gas 
A  Oil  since  1984 — several  years  prior  to 
November  14, 1967,  one  year  prior  to  the 
date  of  the  petition  and  the  earliest 
possible  impact  date.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  13(h  day  of 
lanuary  1988. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc  89-1620  Filed  1-24-88: 8:45  amj 
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UBRARV  OF  CONQRCSS 
National  FMm  Praaarvatlon  Board; 


:  Ubrary  of  Congress. 
ACnOM:  Notice  of  meeting. 

MNNUirr  This  notice  announces  the 
first  meeting  of  the  National  Film 
Preservation  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  in 
accordance  with  Pub.  L  100-44A. 
DATE  January  23. 1889, 10:30  a.m. 
ADONlMc  Mumford  Room.  James 
Madison  Memorial  Building.  Library  of 
Congress.  First  Street  and  Independence 
Avenue.  SB..  Washington.  DC  20640. 
MM  njRTNM  MPOMIATWII OOMTACT: 
Office  of  the  General  Counsel.  Library  of 
Congress.  Washington.  DC  20640. 
telephone  (202)  707-0316>. 

meeting  is  open  to  the  pubU& 

The  National  Film  Preservation  Act  of 
1888  (2  U.S.C  178)  created  the  National 
Film  Registry  at  the  Library  of  Congress 
for  the  purpose  of  registering  fUms  that 
are  culturally,  historically,  or 
aesthetically  significant  The  National 
Film  Preservation  Board,  also  created  by 
the  Act.  is  composed  of  13  individuals, 
each  selected  by  the  Librarian  of 
Congress  from  13  organizations  or 
institutions  identified  in  the  Act.  The 
Board  meets  at  least  twice  a  year  to 
nominate  to  the  Librarian  up  to  2S  films 
a  year  for  inclusion  in  the  National  Pthn 
Registry.  This  is  the  first  meeting  of  the 
Board. 

Dated:  lanuary  11.  19Ml 
AftfM>|.Uak. 

Ex0cuth»  Otficar.  Office  of  The  Librarian. 
(PR  Doe.  »-M1«  Pllwl  1-24-a0:  a:43  ami 
I  COOS  Mia-*«-a 


NATIONAL  roUNOATION  OF  TME 
ARTS  AND  THE  HUMANmCS 

AQancy  bifonnallofi  Coflacllon 


r  National  Endowment  for  the 
Humanities. 

Notice. 


;  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

OATK  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  February  24. 1888. 

AOOMMBt:  Send  comments  to  Mrs. 
ingrid  Reyes  Management  Assistant. 
National  Endowment  for  the 
Humanities.  Administrative  Services 
OfTice.  Room  202. 1100  Pennsylvania 
Avenue.  NW.  Washington.  DC  20506 
(202-780-0233)  and  Mr.  |im  Houser. 
OfTice  of  Management  and  Budget.  New 
Executive  OfTice  Building.  728  Jackson 
Place.  NW..  Room  3208.  Washington.  DC 
20503  (202-395-7316). 


KM  MMTNCn  MMMMATIOM  OOtfTACT 
Ms.  Ingrid  Reyes.  National  Endowment 
for  the  Humanities,  Administrative 
Services  Office.  Room  202. 1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20608  (202)  788-<)233 
from  whom  copies  of  forms  aitd  support 
documents  are  available. 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form:  (2)  the  agency  form  number  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out:  (4)  who  will  be  required  or 
asked  to  report:  (5)  what  form  will  be 
used  for.  (6)  an  estimate  of  the  number 
of  hours  needed  to  fill  out  the  form. 
None  of  the  entries  are  subject  to  44 
U.S.C.  3504(h).  ^ 

Category:  Extension 
1.  Title:  Division  of  State  Progranu: 
Guidelines  for  Exemplary  Award 
Proposals 
Form  Number  3130-0114 
Frequency  of  Collection:  Annually 
Respondents:  State  humanities  councils 

applying  for  funding 
Use:  Application  for  benefits  by  stale 
humanities  councils  to  be  used  to 
produce  humanities  projects  of  an 
imaginative,  exemplary  nature  which 
could  serve  as  models  to  other  state 
councils.  Information  will  be  used  by 
reviewers,  panelists  and  the 
Endowment's  chairman  to  determine 
eligibility  for  funding 
Estimated  Number  of  Respondents:  23 
Frequency  of  Response:  Annually 
Estimated  Hours  for  Respondents  to 
Provide  Information:  120  hours  per 


respondent  or  2760  total  hours  for  all 

respondents 
Estimated  Total  Annual  Reporting  and 

Recording  Burden:  3220 
SuaaaHMatts. 

Assistant  Chairman  for  Administration. 
|FR  Doc  80-1617  Filed  1-24-8S:  8:45  am| 
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NUCLEAR  REGULATORY 


I 

SoMllMni  CaWomia  Edtoon  Co.,  and 
San  Olago  Qaa  and  Etodrtc  Co,  San 
I  StaMon,  Unit  No.  1; 


FlndbtQ  of  No  StBtdflcanl 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  ai.  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Statioa  Unit  No.  1.  located 
in  San  Diego  County,  California. 

Enviroamantal . 


Identification  of  Proposed  Action 

The  proposed  amendment  is  a  request 
to  change  the  power  supply  for  motor- 
operated  valve  MOV-356  from  motor 
control  center  3  to  the  battery-supplied 
Uninterruptible  Power  Supply.  MOV- 
356  is  the  inlet  valve  to  reactor  coolant 
loop  "C'  in  the  emergency  core  cooling 
recirculation  system. 

7^  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  change  the  power  supply  to  MOV-358 
to  eliminate  a  single  failure  vulnerability 
in  the  power  supply  arrangement  for  the 
recirculation  system  and  thereby 
improve  reliability  and  safety. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does  . 
it  involve  a  new  or  different  kind  of 
accident.  Consequently,  any  radiological 
releases  resulting  from  an  accident 
would  not  be  significantly  greater  than 
previously  determined,  llie  proposed 
amendment  does  not  otherwise  affect 


routine  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  ra(fiological 
environmental  impacto  associated  with 
the  proposed  amendment.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Fedaral  Ragislar  on  December  13. 1988 
(53  FR  50143).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station.  Unit 
No.  1.  dated  October  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendment.  The  NRC  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
sta  tinmen*  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  7, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC  20555.  and  at  the  General  Library, 
University  of  California,  P.O.  Box  19557, 
Irvine.  California  92713. 


Dated  at  Rockville.  Maryland,  this  17th  day 
of  January  198B. 

For  the  NmcIcst  Regulatory  Comminion. 
GeaiSsW.Kaigklaa, 

Director.  Project  Directorate  V.  Division  of 
Beoctor  Projects— m,  IV,  V  and  Special 
Pn^ects,  Office  of  Nuclear  Reactm- 
Regulation. 

(FR  Doc  80-1637  Piled  1-2«-«B:  8:45  am) 
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Soulham  CaMomia  Edtoon  Co.  artd 
San  Diogo  Gaa  and  Elactrte  Co..  San 
Onofra  NudaarQOTaraMng  Station, 
Unit  No.  1;  Environmantal  AaaaaaaMnt 
and  Findbig  of  No  Signiflcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al^  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station.  Unit  No.  1,  located 
in  San  Diego  County,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  is  a  request 
to  raise  the  allowable  diesel  generator 
load  from  5250  iCW  to  6000  KW.  The 
loading  is  currentiy  limited  because  the 
diesel  generators  have  piston  skirts  that 
have  a  propensity  to  crack.  The  licensee 
proposes  to  change  the  piston  skirts  to  a 
new  design  that  does  not  have  this 
problem,  and  thereby  restore  the  diesel 
generat(HS  to  their  fiill  power  rating  of 
6000  KW. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  raise  the  allowable  diesel  generator 
load  from  5250  KW  to  the  design  rating 
of  6000  KW. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident.  Consequently,  any  radiological 
releases  resulting  from  an  accident 
would  not  be  significantly  greater  than 
previously  determined.  The  proposed 
amendment  does  not  otherwise  affect 
routine  radiological  plant  efiluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 


significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environoaental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideratioo  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  December  14, 1988 
(53  FR  50340).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofi«  Nuclear  Generating  Station.  Unit 
No.  1.  dated  October  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the 
proposed  amendment.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

FuHling  of  No  Siyaficant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  tlie  application  for 
amendment  dated  November  11. 1988. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC  20555.  and  at  the  General  Library. 
University  of  California.  P.O.  Box  19557. 
Irvine,  California  92713. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  January  1980. 


STOt 
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TaiMWMM  Valsy  Auttwrtty; 
Envtronwwntol  iU«— ■wnt  and 
FIndtoig  ofNo  Stgntflcant  Impact 

The  U.S.  Nuclear  Regulatory 
CommiHion  (the  Commission)  is 
considering  issuance  of  a  temporary 
exemption  from  the  requirements  of 
I  Sa4e(a)(1)  to  10  CFR  Part  SO  to  the 
Tennessee  Valley  Authority  (the 
licensee)  for  the  Sequoyah  Nuclear 
Plant.  Units  1  and  2.  The  units  are 
located  at  the  licensee's  site  in  Hamilton 
County.  Tennessee.  The  exemption  was 
requested  by  the  licensee  in  its  letter 
dated  November  3, 1968  and 
supplemented  by  letters  dated 
December  2  and  S,  198S. 

BBvinmBMiiUl  AaaMamaol 

Identification  of  Propo$«d  Action 

Th*  exemption  would  allow  the 
licensee  relief  from  the  provisions  of 
I  sa4e(aMl).  for  the  entire  operating 
Cycle  4  for  both  units,  with  respect  to 
the  requirement  that  the  Emergency 
Core  Cooling  System  (ECCS)  cooling 
performance  analysis  for  an  operating 
nuclear  power  reactor  be  calculated  on 
a  plant-specific  basis  using  an  approved 
ECCS  evaluation  model  and  plant 
operating  conditions.  The  current 
calculated  ECCS  performance  for  the 
Sequoyah  Nuclear  Plant  including  the 
approved  Upper  Head  Injection  (UHI) 
Calculation  Model  for  the  facility,  as 
referenced  in  1 15.4  of  the  Sequoyah 
Final  Safety  Analysis  Report  (FSAR).  is 
not  based  on  the  actual  operating 
conditions  for  the  current  operating 
Cycle  4  for  Unit  1  and  there  are 
corrections  needed  to  be  made  to  the 
UHI  calculation  model.  This  will  be  true 
for  the  Unit  2  for  upcoming  operating 
Cycle  4  which  is  presently  scheduled  to 
begin  on  or  about  March  31, 1968.  The 
relief  would  allow  operation  of 
Sequoyah  Units  1  and  2.  in  their 
respective  operating  Cycle  4.  without  an 
ECCS  performance  analysis  using  an 
approved  UHI  calculation  model  and 
plant  operating  conditions.  Because  both 
unlU  will  have  the  UHI  system  In 
operation  during  operating  Cycle  4,  the 
rcCS  performance  analysis  for  both 
units  for  Cycle  4  would  have  to  Include 
an  approved  UHI  calculation  model 


without  errors  to  be  In  conformance 
with  10  CFR  90.4e(a)(l).  Operating  Cycle 
4  for  Unit  1  began  in  November  1988  and 
for  Unit  2  is  scheduled  to  begin  on  or 
about  March  31. 1980. 

In  its  application  dated  November  3. 
1968  for  relief,  the  licensee  stated  that  it 
would  submit  for  operating  Cycle  5  a 
calculated  ECCS  cooling  performance 
analysis  using  approved  non-UHl 
models  and  Cycle  5  and  beyond  plant 
operating  conditions.  The  licensee  is 
planning  to  remove  the  UHI  system 
during  the  Cycle  4  refueling  outage,  prior 
to  operating  Cycle  5,  for  each  unit.  The 
Cycle  4  refueling  outages  are  scheduled 
for  early  and  late  1990  for  Units  1  and  2. 
respectively.  Unit  1  is  currently  in 
operating  Cycle  4.  and  Unit  2.  is  in 
operating  Cycle  3  with  the  Cycle  3 
refueling  outage  scheduled  to  begin  in 
January  1989.  Therefore,  the  relief 
requested  is  an  exemption  for  each  unit 
for  operating  Cycle  4  until  their  restart 
for  operating  Cycle  5. 

The  Commission,  in  its  letter  dated 
October  26. 1968,  granted  a  temporary 
exemption  to  the  above  provisions  of 

1  50.4e(a)(1)  for  Unit  1.  This  temporary 
relief  was  granted  until  the  licensee 
submitted  to  NRC  the  ECCS  cooling 
performance  analysis  for  Unit  1  using  an 
approved  UHI  model  and  actual  plant 
operating  conditions  for  Cycle  4.  but  not 
later  than  May  31. 1980.  The  licensee 
had  requested  this  temporary  relief  in  its 
letter  dated  September  19. 1988  because 
it  did  not  have  an  approved  ECCS 
calculation  for  actual  plant  conditions 
for  operating  Cycle  4  for  Unit  1.  This 
was  because  of  required  Technical 
Specification  (TS)  changes  in  the  UHI 
system  that  would  change  the  water 
delivered  to  the  reactor  coolant  system 
during  an  accident.  The  licensee 
requested  the  temporary  relief  to  allow 
Unit  1  to  startup  and  operate  in 
operating  Cycle  4  before  the  ECCS 
performance  analysis  was  completed. 
The  licensee  has  now  requested  the 
same  TS  changes  in  the  UHI  system  for 
Unit  2  that  would  also  change  the  water 
delivered  to  the  reactor  coolant  system 
during  an  accident.  Therefore,  relief  is 
needed  from  10  CFR  50.46(a)(1)  for  Unit 

2  to  allow  the  unit  to  startup  and 
operate  in  operating  Cycle  4  because,  as 
for  Unit  1.  the  licensee  does  not  have  an 
acceptable  UHI/ECCS  analysis  for  Unit 
2  for  operating  Cycle  4. 

Since  the  above  relief  was  granted  for 
Unit  1.  the  licensee  has  reassessed  the 
resources  necessary  to  perform  the 
required  UHI/ECCS  analysis  for  both 
units  in  operating  Cycle  4  and  concluded 
that  the  performance  of  the  UHI/ECCS 
analysis  for  only  one  cycle  creates  a 
significant  hardship.  The  licensee  stated 
that  the  resources  directed  toward  the 


performance  of  a  UHI/ECCS  analysis 
are  inconsistent  with  its  plans  to  remove 
UHI  at  Units  1  and  2  and  would  delay 
the  availability  of  resources  needed  to 
support  the  UHI  deletion  from  the  units 
and  could,  therefore,  delay  the 
implementation  of  UHI  deletion  until 
later  than  the  presently  scheduled  Cycle 
4  refueling  outages  for  the  units. 
Additionally,  the  licensee  stated  that  the 
performance  of  the  UHI/ECCS  analysis 
is  a  poor  utilization  of  its  resources,  as 
well  as  NRC  resources  in  reviewing  the 
UHI/ECCS  analysis,  because  of  the  age 
of  the  UHI  model.  The  UHI  model  is  not 
currently  available  for  use  and  would 
require  extensive  resources  to  verify 
and  validate  the  model  on  the  current 
Westinghouse  Corporation  computer 
system  and.  therefore,  the  resources 
directed  at  the  UHI/ECCS  analysis 
would  be  directed  toward  "old" 
methodologies  and  technologies.  The 
licensee  further  stated  that  Sequoyah  Is 
the  last  commercial  plant  utilizing  the 
UHI  design  in  this  country  and  this 
would  force  the  licensee  to  bear  by  itself 
the  full  burden  for  these  resource 
expenditures. 

During  the  duration  of  the  relief 
granted  by  the  exemption  the  heat  flux 
hot  channel  factor.  Fo(z)  will  be  limited 
to  a  value  of  2.15  as  compared  to  the 
current  value  of  2.237  in  the  Sequoyah 
Units  1  and  2  Technical  SpeciHcations. 
By  letters  dated  September  21  and 
December  2. 1988.  the  licensee  proposed 
changes  to  the  Technical  Specifications 
to  reduce  the  Fq(z)  to  2.15  for  Units  1 
and  2,  respectively. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  required  to 
permit  the  licensee  to  continue 
operation  of  Unit  1  beyond  May  31, 1989 
and  for  operating  Cycle  4  for  both  Units 
1  and  2.  The  restart  for  Unit  2  from  its 
Cycle  3  refueling  outage  is  presently 
scheduled  for  on  or  about  March  31, 
1989. 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  the  requested 
exemption,  the  relief  from  the  above 
requirement  of  10  CFR  50.46(a)(1)  would 
permit  the  licensee  to  use  evaluations 
based  on  sensitivity  studies  to 
demonstrate  during  operating  Cycle  4 
for  both  units  that  the  calculated  peak 
cladding  temperatures  (PCTs)  remain 
below  the  acceptance  criterion  (2,200  *F) 
of  10  CFR  5a45(b)(l).  Provisions  of  10 
CFR  50.46(a)(1)  require  that  ECCS 
performance  be  calculated  with  an 
acceptable  calculation  model.  The  intent 
of  the  requirement  Is  to  ensure  that  the 
PCTi  during  a  postulated  accident  do 
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not  exceed  2JM  *F.  The  licensee  has 
submitted  the  results  of  calculations 
with  PCT  penalties  that  demonstrate 
that  the  limiting  PCT  for  both  uniU 
resulting  from  the  reduced  minimum 
delivered  UHI  water  volume  Is  below 
the  regulatory  limit  Also,  the  licensee 
has  accepted  operating  restrictions  on 
the  heat  flux  hot  channel  factor  and 
steam  generator  tubes  plugged  for  both 
units  in  operating  Cycle  4  to  provide  an 
additional  PCT  margin  of  greater  than 
100  T.  This  margin  offsets  any 
uncertainties  of  the  licensee's  sensitivity 
studies  and  ensures  compliance  with  the 
10  CFR  50.46  PCT  acceptance  criterion. 
Consequently,  neither  the  probability  of 
accidents  nor  the  radiological  releases 
from  accidents  will  be  increased.  With 
regard  to  other  potential  radiological 
environmental  impacts,  the  proposed 
exemption  does  not  increase  the 
radiological  effluents  from  the  facility 
and  does  not  increase  the  occupational 
exposure  at  the  facility.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  exemption  involves 
systems  located  within  the  restricted 
areas  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Therefore,  the  proposed  exemption 
does  not  significantly  change  the 
conclusions  in  the  licensee's  "Fmal 
Environmental  Statement  Related  to  the 
Operation  of  Sequoyah  Nuclear  Plant 
UniU  1  and  2."  (FES)  dated  February  21. 
1974.  The  Conunission  concluded  that 
operation  of  the  Sequoyah  units  will  not 
result  in  any  environment  impacts  other 
than  those  evaluated  in  the  FES  in  its 
letter  to  the  licensee  dated  September 
17, 1980  which  granted  the  facility 
operating  license  DPR-77  for  Unit  1. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
.  connection  with  the  "Tma\ 
Environmental  Statement  Related  to  the 
Operation  of  the  Sequoyah  Nuclear 
Plant  Units  1  and  2."  dated  February  21. 
1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  the  licensee's 
supplemental  letters  that  support  the 
proposed  exemption.  The  NRC  staff  did 
not  consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  details  with  respect  to  this  action, 
see  the  licensee's  request  for  an 
exemption  dated  November  3, 1988  and 
the  supporting  information  in  the 
licensee's  letters  dated  December  2  and 
5. 1988,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  Gelman  Building,  2120 
L  Street  NW..  Washington,  DC,  and  at 
the  Chattanooga-Hamilton  County 
Bicentennial  Library.  1001  Aroad  Street 
Chattanooga.  Tennessee  37402. 

Dated  at  RockviUe.  Maryland  this  13th  day 
of  Januaiy  1989. 

For  the  Nuclear  Regulatory  Commission. 

Suumw  Black, 

Assistant  Director  for  Projects,  TV  A  Projects 
Division,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  89-1639  Filed  1-24-88: 8:45  am| 
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Stendsra  Review  Ptan  for  tne  Review 
of  Sefety  Anelysis  Reports  fOr  Nucleer 
Power  Plants;  Issuance  and  AvaNabWty 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  published 
revisions  to  section  6.5.2.  "Containment 
Spray  as  a  Fission  Product  Cleanup 
System,"  and  section  6.5.4,  "Ice 
Condenser  as  a  Fission  Product  Cleanup 
System,"  and  has  issued  a  new  section 
6.5.5,  "Pressure  Suppression  Pool  as  a 
Fission  Product  Cleanup  System."  of 
NUREG-0800,  "Standard  Review  Plan 
for  the  Review  of  Safety  Analysis 
Reports  for  Nuclear  Power  Plants,"  LWR 
Edition  (SRP). 

The  revision  of  SRP  section  6.5.2 
(Revision  2)  eliminated  overly 


conservative  assumptions  in  estimating 
the  effectiveness  of  post-accident  fission 
product  removal  by  containment  spray 
system.  SRP  section  0.5^4  (Revision  3) 
was  revised  to  incorporate  the  pH  range 
specified  in  SRP  section  6J.2.  Revision 
2,  for  recirculating  solutions.  New  SRP 
section  6.5.5  (Revision  0)  resolved  an 
inconsistency  in  NRC  regulatory 
guidance  by  giving  credit  to  pressure 
suppression  pools  at  post-accident 
fission  product  cleanup  systems  in 
boiling  water  reactors. 

A  Notice  of  Availability  and  Request 
for  public  and  industry  comments  on 
SRP  sections  6.5.2  and  6.5.5  was 
published  in  the  Fedcnl  Regislsr  on 
April  6. 1987. 

llie  revised  and  new  SRP  sections  are 
effective  immediately.  A  copy  will  be 
available  in  the  Commission's  Public 
Document  Room  within  two  weeks. 
Copies  of  the  revised  and  new  SRP 
sections  or  of  the  complete  Standard 
Review  Man.  NUREG-Oeoa  Accession 
No.  PD-81-920199  are  available  for 
purchase  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Springfield,  Viiynia  22161: 
telephone  (703)  487-46Sa 

Dated  at  Rodiville.  Maryland  this  11th  day 
of)anuatyl9e8. 

For  tiie  Nuclear  Regulatory  Coimniasion. 
Fkank  P.  GiHaipis. 

Director,  Program  Management,  Policy 
Development  and  Analysis  Staff.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  89-1636  Hied  1-24-8S:  8:45  ara) 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AOENCV:  Offlce  of  Personnel 
Management 

action:  Notice. 


:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A.  B. 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI. 
Exceptions  from  the  Competitive 
Service. 

RM  FURTNER  WyOmtATlOW  CONTACT: 
Leesa  Martin,  (202)  632-0728. 
SUPPLEMENTARY  INRNMATION:  The 

Offlce  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  December  28, 1988  (53  FR 
249).  Individual  authorities  established 
or  revoked  under  Schedule  A.  B.  or  C 
between  December  1, 1968,  and 
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DMMntMT  n,  1900.  appear  in  a  Ualint 
below  Future  notice*  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  tiMreefter.  A 
oonaoUdaled  Ustiof  of  all  authorities 
win  be  pubUshed  M  ol  |une  3a  of  eMh 

year. 


No  Schedale  A  MiHioHtles 
estabUslMd  or  revoked  durin| 
December. 


No  Schedule  B  autfioritiet 
established  or  revoked  during 
December. 


DeportiMM  of  AgriaJttm 

One  Bxacotive  Assistant  to  the 
Assistant  Secretary  for  Pood  and 
Consumer  Services.  Effective  December 
mi98B. 

IMtpoftintnt  Of  Couuntfct 

One  Confidential  Assistant  to  the 
Director.  Office  of  Business  Liaison. 
Effective  December  2. 1908. 

One  Congressional  Liaison  SpedaHst 
to  the  Deputy  Assistant  Secretary  for 
Concessional  Affairs.  Effective 
December  lA.  1968. 

One  Private  Secretary  to  the  Director 
for  Minority  Business  Development 
Agency.  Effective  December  28. 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  the  National  Oceanic  and 
Atmospheric  Administration.  Effective 
December  29, 1900. 

One  Special  Assistant  to  the  Director 
General  of  the  U.S.  Foreign  Commercial 
Service.  Effective  December  3a  1988. 

One  Executive  Assistant  to  the  Under 
Secretary  for  Export  Administration. 
Effective  December  sa  1988. 

D^partmrnat  of  DofoM* 

One  Personal  and  Confidential 
Assistant  to  the  ludae.  U.S.  Court  of 
Military  Appeals.  Effective  December 
14.11 


Dtpartment  of  Education 

One  Confidential  Assistant  to  th« 
Assistant  Secretary  for  Educational 
Research  and  Improvement.  Effective 
December  14. 1988. 

One  Staff  Assistant  to  the  Aseistant 
Secretary  for  Educational  Research  and 
improvement  Effective  December  14. 
1988. 

One  Special  Assistant  to  the  Director 
for  the  Office  of  Inter-govemmental  and 


Interagency  Affeirm.  Effective  December 
14.1988. 

flUpui  tmuit  ofBotrgy 

One  Secretary  (Confidential 
Aseistant)  to  the  General  Counsel. 
Effective  December  1(k  1988. 

One  Director  to  the  Deputy  Assistant 
Secretary  and  Staff  Director  for  the 
Office  of  Special  Protects.  Bflw:tiv« 
Deoeoiber  &  1988. 

Dtpartmen*  of  Health  and  Human 
Smrvicm 

One  Special  Assistant  to  the  Deputy 
Cowmiseioner  for  Policy  and  External 
Affairs.  Effective  December  9. 1988. 

Oae  Confidential  Assistant  to  the 
ExacuHwt  AMietant  to  the  Secretary. 
Bffacthra  Daoamber  14. 1988. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  LegisleHon. 
Effective  December  ia  If 


DeportmmH  of  Interior 

Onsf  Departmental  Couuiiitlaa 
Management  Officer  to  the  Deputy 
Assistant  Secretary  for  IHillcy  and 
Analysis.  Effective  December  23. 1988. 

Department  of/uetice 

One  Confidential  Assistant  to  the 
Aseistant  Attorney  Generel  for  the 
Office  of  Legislative  Affairs.  Effective 
December  14. 1988. 

One  Special  Assistant  to  the  Director 
for  the  Office  of  Public  Affairs.  Effective 
December  14. 1988 

Department  of  Labor 

One  Deputy  Liaison  Officer  to  the 
Assistant  Secretary  for  the  Office  of 
Congressional  AOairs.  Effective 
December  9, 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  the  Office  of 
Coogressiooal  Affairs.  Effective 
December  9, 1988. 

One  Legislative  Analyst  to  the 
Assistant  Secretary  for  the  Office  of 
Csi^HilnnsI  Affairs.  Effective 
Deoembar  28. 1988. 

One  Senior  Liaison  Officer  to  the 
Asslslsnt  Secretsry  for  the  Office  of 
Congressional  Affairs.  Effectiva 
December  28. 1988. 

Department  of  Troneportation 

One  Special  Assistant  to  the  Director 
for  tfie  Office  of  Commerciel  Space 
Transportation.  Effective  December  7, 
1988. 

One  Special  Assistant  to  the 
Administrator  for  the  Federal  Aviation 
Administration.  Eflisctive  Oacembar  14a 
1988. 


One  Congressional  liaison  Officer  to 
the  Director  for  the  Office  of 
Congressional  Affairs.  Effective 
December  23. 1988. 

Department  of  Treaaury 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Public  Affairs 
and  Public  Liaison.  Effective  December 
18. 
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AcOom 

One  Special  Assistant  to  the 
Asaodate  Director.  Effective  December 
8.11 


Commieaion  on  Civil  Righta 

One  Spwdai  Aseistant  to  the 
Commissioner.  Effective  December  IB, 
1988. 

International  Trade  Commisaion 

One  Staff  Assistant  (Legal)  to  a 
Coamiaaiaiier.  Kflautive  December  S> 
1988. 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  December  7, 
1988. 

One  Staff  Assistant  (Legal)  to  a 
Commissioner.  Effective  December  14, 
1988. 

Office  of  Science  and  Technology  Policy 

One  Public  Information  Assistant  to 
the  Director.  Effective  December  19. 
1968. 

5ino//  Business  Administration 

One  Special  Assistant  to  the  Director 
of  Private  Sector  Initiatives.  Effective 
December  19. 198& 

Securities  and  Exchange  Commission 

One  Staff  Assistant  to  the  Regional 
Administrator.  Effective  December  23. 
1988. 

United  States  Information  Agency 

One  Special  Assistant  to  the  Director 
for  the  Office  of  International  Visitors. 
Effective  December  8, 1968. 

United  States  Tax  Court 

One  Secretary  (Confidential 
Assistant)  to  a  Judge.  Effective 
December  9. 1988. 

U.S.  Office  of  PeraooiwI  Management.' 


Director. 

Aiitharitr  S  U.S.C.  SSOl.  3902:  E.0. 10BS6.  S 
cut  19B4-1SM  Comp..  P.  Z1S. 
|FR  Dec.  ••-M32  FIM  1-44-60:  MS  am] 


SECURITfES  AND  EXCHANGE 
COMMISSION 

(RstoM*  Na  34-26470;  Fte  Na  8R- 
MBS-88-17] 

S«H-R«gulatory  Organtaattont;  MBS 
CiMring  Corp^  PropoMd  RtriaCtianga 
RcgardhiQ  Elaction  of  Diractofato 
MBSCCs  Board  of  Diradors 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  786(b)(1).  notice  is  hereby  given 
that  on  November  16. 1988,  MBS 
Clearing  Corporation  Hied  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

A  new  Section  4A.2  has  been  added  to 
MBSCCS  By-Laws  providing  for  a 
Nominating  Committee,  composed  of 
officers  or  partners  of  Participants,  to 
choose  nominees  for  the  Board  of 
Directors.  In  addition,  a  new  Section  3.2 
has  been  added  directing  the 
Nominating  Committee  to  select 
candidates  with  a  view  towards  fair 
representation  of  a  cross  section  of 
Participants.  Section  3.2  also  allows 
Participants  to  directly  nominate 
candidates  by  filing  a  petition  signed  by 
at  least  five  Participants. 

n.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of.  and 
Statutory  Basis  for.  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  hi 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  assure  Participants  fair 
representation  in  the  selection  of 
Directors  and  administration  of 


MBSCCs  affairs.  This  is  accomplished 
by  the  addition  to  the  By-Laws  of  a  new 
Section  4A.2  which  provides  for  a 
Nominating  Committee,  composed  of 
three  members  who  are  partners  or 
officers  of  Participants,  to  choose 
nominees  for  the  Board  of  Directors,  and 
a  new  Section  3.2  which  directs  the 
Nominating  Committee  to  select 
candidates  with  a  view  toward 
providing  fair  representation  for  the 
interests  of  a  cross  section  of 
Participants.  Section  3.2  also  provides  a 
mechanism  allowing  Participants  to 
make  nomination  directly  by  filing  a 
petition  signed  by  at  least  five 
Participants.  Coi^orming  modifications 
are  also  made  in  existing  Section  3.1. 

In  Release  No.  24046  (File  No.  600-22) 
dated  February  2, 1987  the  Securities 
and  Exchange  Commission  (the 
"Commission")  granted  MBSCC 
temporary  registration  a\  a  clearing 
agency  under  section  17A  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  (the  "Act").  In  that  Release, 
the  Commission  stated  that  it  expected 
MBSCC  as  a  condition  to  permanent 
registration,  to  file  proposed  Ride 
changes  designed  to  satisfy  the 
requirement  of  section  17A(b)(3)(C)  that 
a  clearing  agency's  rules  assure  fair 
representation  to  its  participants  in  the 
selection  of  ito  directors  and 
administration  of  its  affairs.  The 
proposed  rule  changes  are  intended  to 
satisfy  that  requirement 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

nL  Date  of  Efiactiveiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registar  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
oiganization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  SoBdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  irvith  tiie 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
Copies  of  such  filing  will  also  l>e 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
references  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  15, 1980. 

For  the  Conmiission  by  the  Division  of 
Maricet  Regulation,  pursuant  to 
delegated  authorify. 

Dated:  January  18. 1969. 
leoathaaCKatz, 
Secretary. 
[FR  Doc  89-1657  Filed  1-24-80: 8:45  am) 


[RaL  Na  34-28471;  Rte  Na  SO  MOO  81  181 

awf  iiaguiMory  orgMnuawoiw;  mos 
Ctowlng  Corp.!  FHngof 


Divi0ion 

Pursuant  to  section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  November  25. 1988.  MBS 
Clearing  Corporation.  Clearing  Divisioa 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  D  and  III  below, 
which  Items  have  been  prepared  by  the 
Self-Regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  posons. 

L  Sdf-Regulatory  Organiaatkin'a 
StateBMnt  of  the  Tenoas  of  Substance  of 
the  Propoeed  Rule  Change 

The  proposed  dianges  to  the  Rules  of 
the  Clearing  Division  of  MBS  Clearing 
Corporation  ("the  Corporation")  include: 
(1)  Provisions  for  reporting  of 
settlements  to  the  Corporation  by  both 
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partiM  to  ui  SBOTradK  M , 
for  dMlii«  with  silMHom  wbw*  the 
infbmwtkM  submirtod  by  both  pwttM 
doM  no«  airw.  or  oM  pw<y  bite  to 
submit  MttlMMnt  iniofiMtlani  and  (3) 
modlAcatlons  to  Dm  SBO  Cath 
AdluttiMnt  (fofmeriy  known  as  the  SBO 
Ajnoiiind  Value  Adjustment ).  including 
addition  of  Broker  Adiustments  to  be 
paid  or  received  by  the  Dealers  Involved 
in  an  SBO  Trade  reaulting  from  the 
netting  of  tranaactiona  or^nally  entered 
throu^  e  Broker. 

(1 )  Two  Sided  Rapmting  and 
Componaon  of  SBO  Trade*.  Article  D. 
Rule  0.  Sectioo  2.  is  amended  to  require 
the  receiving  Participant  submit  its 
receive  ticket  or  a  report  of  settlement 
through  the  Corporation's  computer 
system  (collectively  referred  to  as  Ml 
"SBO  Seltlenent  N«(iflcatioo")  upon 
settlement  of  an  SBO  transaction, 
containing  the  same  information  that 
currently  is  required  from  the  delivering 
Participant.  Provisions  that  required  the 
delivering  and  receiviag  ParticipanU  to 
verify  the  Notification  of  Settlement 
Report  or  submit  a  Withhold  Instruction 
are  deleted  as  no  longer  applicable 
under  the  two-sided  reporting  system.  A 
ftew  subparagraph  (a)  of  Section  2 
requires  the  Corporation  to  cancel  the 
SBO  Trade,  furnish  the  dehvering  and 
receiving  Participants  with  a 
Notification  of  Settlement  Report,  and 
completely  or  partially  delete  the  SBO 
Trade  from  the  Participants'  respective 
fhirchase  and  Sales  Reports.  Open 
Commitment  Reports  and  Market 
Margin  Differential  Reports,  if  the  SBO 
Settlenent  NotiRcalions  submitted  by 
the  two  Participants  agrees. 

(2)  Failure  to  Return  Agreeing  Reports 
of  SBO  Tradee.  A  new  subparagraph  (b) 
of  Article  II.  Rule  A.  Section  2  requires 
the  Corporation  to  furnish  the  delivering 
and  receiving  Participants  with  an 
Uncompared  Adviaory  Report  if  the 
information  in  the  SBO  Settlement 
Notification  does  not  agree  or  if  only 
one  Participant  submits  an  SBO 
Settlement  Notification,  and  provides 
that  the  SBO  Trade  will  not  be  deleted 
from  the  reports  unUl  agreeing 
settlement  information  has  been 
submitted  or  the  Participant  that  has 
submitted  unmatched  settlement 
information  deletes  it.  Article  U.  Rule  S. 
Section  2  and  a  provision  of  the  new 
Section  2(b)  of  Rule  S  make  clear  that 
SBO  Contra-Side  Participants  will 
continue  to  be  sabfect  to  Market  Margin 
Differential  reqtrirements  until  they  have 
submitted  agreeii^  SBO  Settlement 
Notifications.  Article  IL  Rule  8.  Section 
2.  is  amended  to  provide  that  if  the 
delivering  and  recaiving  ParticipanU 
have  not  returned  agreslng  SBO 
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RapaHsoaa. 
DelinqueM  S 
avaUaUa  as  provkbd  ia  tke  Prooadurw. 
Referenoaa  to  tha  diacontlauad  monthly 
SBO  Fail  Report  are  detetwL  Artick  V, 
Rule  3.  is  aaanded  to  expraasly 
authortea  iIm  Corporatkai  to  Aw  or 
otherwise  saoctioo  a  Participant  tlMt 
has  Dol  tteely  loapoaded  t»oa 
Uncompoiod  Adwiaary  Report. 

(3)  SBO  Caah  AdjmtimenL  Arttcio  B. 
Rule  3.  Section  4  baa  been  substantially 
roviaed.  Section  4  will  make  it  clear  that 
the  SBO  Cash  Adiuatmont  (formerly  the 
SBO  Amortised  Value  Adiuatment)  will 
not  be  apptiod  to  Brokers  wkoee  SBO 
Trades  net  to  a  Nat-Out  Trade  (fanoeriy 
a  Zero  SBO  Trade).  Instead,  the  SBO 
Cash  Adfustment  of  each  Deeler  on 
whose  behalf  the  Broker  has  acted  will 
include  a  Broker  Adtuatmant  equal  to 
the  SBO  Market  Differential  multiplied 
by  the  percentage  by  which  the 
amortized  value  of  Securities  delivwod 
or  received  by  the  Deeler  is  greater  or 
less  than  the  quantity  originally  reported 
to  the  Corporation  by  the  Broker 
following  the  Trade  Date.  The  SBO  Cash 
Adluslraent  will  also  include  any  Hnes 
or  interest  imposed  on  the  Participant. 
Section  4  is  further  amended  to  remove 
from  the  Rules  speciric  time  frames  for 
the  delivery  of  the  Cash  Adiustment 
Report  and  for  the  payment  of  SBO  Cash 
Adjustments.  Those  time  frames  will 
now  be  speciHed  in  the  Procedures. 

n.  Setf-Cafolatery  Organixatfaia's 
Statanairt  of  Hm  PnmoM  of.  aad 
Statotofy  Basis  for.  iha  Plupoaad  RoU 
Changs 

In  its  filing  with  the  Commission,  the 
self-regulatory  organisation  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
The  text  of  these  statements  may  be 
examined  at  the  places  speciDed  in  Item 
IV  below.  The  self-regulatory 
organisation  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  stalanienta. 

(Al  Item  3.  Self-Regulatory 
Organization  a  Statement  of  the  Purpose 
of  and  Statutory  Batia  for,  the  Proposed 
Rule  Change 

The  propoeed  Rule  changes  generally 
are  intended  to  •oooaMMiale  an 
enhancement  of  the  Corporation's  SBO 
System  and  to  conform  the  terminology 
of  the  Rules  to  current  usage. 
Capitalised  terms  herein  have  the 
meanings  ascribed  to  them  in  tha 
Corporation's  Rules. 


(1)  Two-aidml  Baponing  and 
Comparison  of  SBO  Trades.  Under  the 
currant  Rulaa.  aettleiiionU  of  SBO 
Tradaa«ra  procaaaod  aa  loOowa:  (a) 
Both  the  delivering  and  receiving 
Participants  are  furnished  delivery/ 
recelvo  tkk«ts  at  the  time  their  netted 
SBO  Trade  ia  reportad.  (b)  Following 
settlenaot  the  deUvaiteg  Participant 
returns  its  detivery  ticket  to  the 
Corporation,  reporting  settlement  of  the 
SBO  Trade  and  deacribing  the  Eligible 
Securities  deliverod  (c)  On  the  next 
Business  Day.  the  Corporation  delivers  a 
Notification  of  Settlement  Report  to  both 
the  delivering  and  receiving  Participants 
based  on  the  information  submitted  by 
the  delivering  Partidpant.  (d)  Before  the 
end  of  the  next  Business  Day:  (i)  If 
neither  Partidpant  has  submitted  a 
Withhold  Instruction  (indicating  that  the 
hkjtificatlon  of  Settlement  Report  is 
erroneous),  the  Corporation  deletes  both 
sides  of  the  SBO  Trade  from  the 
Participants'  Open  Commitment 
Reports;  or  (ii)  If  either  Participant  has 
submitted  a  Withhold  Instruction,  the 
SBO  Trade  continues  to  be  reflected  on 
the  Open  Commitment  Reports  of  both 
Participants  until  the  discrepancy  is 
resolved. 

The  proposed  Rule  changes  require 
that  both  the  delivering  and  the 
receiving  Participants  submit  an  SBO 
Settlement  Notification,  either  by 
returning  their  deli  very /receive  tickets 
or  by  entering  reports  of  settlements 
through  the  Corporation's  computer 
system.  The  Corporation  will  compare 
the  SBO  Settlement  Notifications  and,  if 
the  information  contained  therein  agrees 
within  a  prescribed  range,  will  cancel 
the  SBO  Trade  (wholly  or  in  part)  on  the 
next  Business  Day  and  reflect  such 
canoellatioo  on  the  Participants' 
Notification  of  Settlement  Reports, 
Purchase  and  Sale  Reports.  Open 
Commitment  Reports  and  Market 
Margin  Differential  Reports. 

(2)  Failure  to  Return  Agreeing  Reports 
of  SBO  Trades.  If  SBO  Settlement 
Notifications  do  not  agree  within  the 
prescribed  tolerances  or  if  the 
Corporation  has  received  an  SBO 
Settlement  Notification  from  only  one 
SBO  Contra-Side  Participant,  it  will 
furnish  both  Participants  with 
Uncompared  Advisory  Reports,  Open 
Commitment  Reports  and  Market 
Margin  Differential  Reports  that 
continue  to  reflect  the  SBO  Trade,  until 
it  has  received  SBO  Settlement 
Notifications  that  do  agree  within  the 
prescribed  tolerances.  If  a  Participant 
does  not  promptly  respond  to  an 
Uncompared  Advisory  Report,  it  will 
also  receive  a  Delinquent  SBO  Advisory 
Report  (replacing  the  currant  SBO  Fail 
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Report).  In  order  to  deter  late 
submlMion  of  settlement  reports,  the 
proposed  Rule  rhangss  taiclude  an 
express  previaion  for  fining  or  otimwiae 
sanctioniag  a  Participant  that  has  not 
made  timely  response  to  an 
Uncompareid  Advisory  Report  with  any 
fines  reflected  in  its  Delinquent  SBO 
Advisory  Report 

(3)  SBO  Cash  Adjustment  The  current 
Rules  require  that  the  Corporation 
calculate  an  SBO  Amortised  Value 
Adjustment  which  is  owed  by  or  to  a 
delivering  or  receiving  Partidpant  in 
order  to  compensate  for  any  difference 
in  the  amortized  value  of  Securities  that 
was  originaDy  reported  to  the 
Corporation  following  the  Trade  Date 
and  the  amortized  value  of  Securities 
actually  delivered  at  settlement.  The 
propoeed  Rule  changes  add  to  elements 
to  the  formula  for  calculating  the  SBO 
Amortized  Value  Adjustment:  (i)  A 
Broker  Adjustment  (discussed  below) 
and  (ii)  at  the  Corporation's  option,  any 
fines  or  interest  imposed  on  the 
Participant  The  SBO  Amortized  Value 
Adjustment  wiU  be  renamed  the  SBO 
Cash  Adjustment  and  will  be  reported 
and  payable  as  prescribed  in  the 
Procedures. 

The  Broker  Adjustment  is  intended  to 
address  the  situation  of  a  broker  whose 
SBO  transactions  have  resulted  in  a  Net- 
Out  lYade  (formerly  referred  to  as  a 
Zero  SBO  "rrade),  in  which  the  Broker 
has  no  delivery  or  receive  obligation. 
Under  the  current  Rules,  a  Brdcer,  like 
any  other  Partidpant,  would  be  required 
to  pay  or  entitled  to  receive  an  SBO 
Cash  Adjustment  even  though  all 
deliveries  and  receipts  of  Securities  are 
being  made  by  the  Dealers  on  whose 
behalf  he  is  acting.  The  proposed  Rule 
changes  coned  this  by  requiring  that 
the  Corporation  calculate  a  Broker 
Adjustment  which  will  be  included  in 
the  SBO  Cash  Adjustment  to  be  paid  by 
or  to  the  delivering  and  receiving 
Dealere  on  whose  behalf  the  Broker  has 
adad.  The  Broker  Adjustment  is 
calculated  in  the  same  maimer  as  the 
SBO  Cash  Adjustment  that  otherwise 
would  have  been  payable  by  the  Dealen 
had  no  Broker  been  involved  in  the 
transaction. 

The  proposed  Rule  changes  are 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act"),  in  that  they  facilitate  the  prompt 
and  accurate  setdement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  ^liaced  on 
competition  as  a  result  of  the  proposed 
Rule  changes. 


(C)  Self-RegalatoFy  Orgimization's 
Statement  on  Comments  ou  the 
ProposedRule  Change  Received  From 
Members.  Porticipaats  or  Others 

The  Corporatiaa  has  not  received 
comments  on  the  proposed  Rule  changes 
from  Participants.  However,  the 
Corporation  has  kept  Partidpants 
informed  about  development  and 
implementation  of  its  enhancement  of 
the  SBO  System  dutMigh  several 
Administrative  Bulletins,  and  no 
comments  regerding  the  matters 
addressed  in  the  Bidletins  have  been 
received. 

The  text  and  a  summary  of  the 
proposed  Rule  changes  %vill  be 
distributed  to  all  Participants  shortly 
after  the  submiaeion  of  this  Form.  The 
Corporation  will  notify  the  Securities 
and  Exdiange  Commission  upon  receipt 
of  any  written  comments. 

m.  Date  of  EfFocdveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conwnission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  widun  such  kmger  period  (i) 
as  the  Conuaisaion  may  dnignate  up  to 
90  days  of  soch  date  if  it  finds  such 
longer  period  to  be  appro|xiate  and 
publiahes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  n^  change  be 
disapproved. 

IV.  SoBdlatten  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  aiul 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
sj^bmission,  all  subsequent  amendments. 
Ml  written  statements  with  resepct  to 
tpe  proposed  rule  change  that  are  filed 
Iwith  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  52.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubic  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
Copies  of  such  filings  will  also  be 
available  for  in^>ection  and  copying  at 
the  principal  o^ice  of  the  above- 
referenced  self-regulatory  organization. 


All  submission*  should  refer  to  File  No. 
SR-KffiS-88-19  and  should  be  submitted 
by  February  15, 1980. 

For  the  commisaien,  by  the  Division  of 
Market  Regidation.  pursuant  to 
delegated  authority. 

Dated:  )anuary  IS,  1988. 
loaadMaG-Kats. 
Secretary. 
(PR  Doc  ae-1668  Filed  1-24-88;  S:45  ami 
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Set!  negulrtory  Organlftiona; 
ibytha 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Ad  of  1934, 15 
U.S.C.  78s(bMl).  notice  is  hereby  given 
that  on  f4ovember  23. 1968,  the 
Munidpal  Securities  Rulemaking  Board 
("Board")  filed  with  the  Securities  and 
Exchange  Commissiao  a  proposed  rule 
change  as  described  in  Items  I.  U.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Otganisation's 
Stateannt  of  the  Tenas  of  Substance  of 
the  Proposed  Rule  ( 


(a)  The  Municipal  Securities 
Rulemaking  Board  is  filing  amendments 
to  rule  G-35  relating  to  arbitration  and 
amendments  to  rule  A-16  relating  to 
arbitration  fees  and  deposits  (hereafter 
referred  to  as  the  "proposed  rule 
change").  The  Board  requests  that  the 
Commission  delay  the  effectiveness  of 
Section  36  of  rule  G-35,  relating  to 
predispute  arbitration  agreements,  for  a 
period  of  three  months  following  the 
date  of  Commission  approval  in  order  to 
allow  dealers  to  revise  their  customer 
account  a^eements  to  include  the 
required  disclosures. 

In  general  the  proposed  rule  change  is 
intended  to  improve  the  efficiency  of  the 
arbitration  process:  to  extend  the 
benefits  of  simplified  arbitration 
procedures  to  controversies  not 
involving  more  than  $10,000:  to  define 
public  and  industry  arbitrators;  to 
provide  additional  information 
concerning  aibitratora'  backgrounds  to 
parties  to  arbitration  proceedings;  to 
codify  the  affirmative  disdosure 
obligations  of  arbitrators:  to  improve 
pre-hearing  discovery  processes:  to 
require  that  a  verbatim  record  of 
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proceeding*  be  kept:  to  provide  for  the 
publication  of  arbitration  awards:  and  to 
require  certain  diacloaurea  to  be 
provided  to  customer*  retarding 
predispule  arbitration  agreements. 


II.  SetfReguUlory  Organiiation's 
Stolsmsnl  ol  dM  Purpose  of.  and 
Slaiulory  Basis  for.  tba  Proposed  Rula 


A.  Self- Regulatory  OrganixaUon'a 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

(s)  A  Uniform  Arbitration  Code  (the 
"Uniform  Code")  was  developed  by  the 
Secuhtiea  industry  Conference  on 
Arbitration  ("SICA").  which  is 
composed  of  representstives  of  th« 
Board,  nine  other  self-regulatory 
organisations,  four  public  members,  snd 
the  Securities  Industry  Association.  The 
Uniform  Code,  ss  implemented  by  the 
various  self-regulstory  organiiations. 
has  established  s  uniform  system  of 
srbitration  procedure*  throughout  the 
securities  industry.  The  proposed  rule 
change  is  intended  to  conform  the 
provisions  of  the  Board's  arbitration 
code,  contained  in  rule  C-3S.  and 
arbitration  deposits  snd  fees,  contained 
in  rula  A-10.  to  recant  amendments  to 
the  Uniform  Cod*  approved  by  SiCA. 

(i)  Arbitrators 

(A)  Definition  of  public  and  industry 
arbitrators.  Section  12(c)  of  th* 
propoeed  rule  change  would  prohibit 
persons  currently  employed  In  the 
securities  industry,  or  employed  during 
the  last  three  years,  from  scting  ss 
public  arbitrators.  The  propoeed  rule 
change  would  retain  industry  members 
retired  for  more  than  three  year*  as 
public  srbitrators,  but  the  Board  will 
grant  a  challenge  for  cause  to  any 
customer  who  is  concerned  about  the 
possible  bias  of  such  arbitrators. 

The  proposed  rule  change  would 
remove  from  the  public  arbitrator  pool 
attorneys  who  spent  more  than  20 
percent  of  their  work  effort  within  the 
previous  two  yeare  as  municipal 
securities  underwriter's  counsel  or 
representing  dealers  in  securities-related 
litigation  or  arbitration  matters 
involving  public  customer*.  Securities 
lawyers,  accountants  and  other 
professionals  who  devote  "substantiaP 
work  effort  (30%  or  more  of  work  effort) 
to  other  municipal  securities  dealer 
activities  will  continue  to  set  ss  public 
arbitrators:  however,  customers,  will  be 
granted  a  challenge  for  cause  if  they  are 
cxmcemed  about  any  poesible  bi(M.  The 
Board  has  included  this  in  section  8(c)  of 
the  proposed  rule  change. 


(B)  Notice  of  appointment  of 
arbitrators.  Since  January  IMS,  the 
Board  has  ssked  arbitralore  to  complete 
an  Arbitrator  Profile  Form,  which 
includes  extensive  employment  history 
and  much  mora  background  information 
than  previously  was  obtained.  The 
proposed  rule  change  would  state  that 
this  more  complete  informslion.  ss  well 
as  other  informs  tion  discussed  in 
subsection  (C)  below,  be  provided  to  the 
parties  within  eight  business  days  of  the 
initial  hearing.  The  proposed  rule 
change  to  section  8(b)  of  the  Code  also 
would  state  that  a  party  may  make 
further  inquiry  of  the  Director  of 
Arbitration  concerning  the  background 
of  any  arbitrator. 

(C)  Required  disclosure  by 
arbitrators.  Section  13  of  th*  Coda 
would  incorporate  the  specific  scope  of 
disclosures  that  are  provided  in  the 
American  Bar  Association/American 
Arbitration  Association  Code  of  Ethics 
for  Arbitrators  in  Commercial  Disputes 
Into  its  dlsdoaura  requirements  for 
arbitrators. 

Th*  propoeed  rule  change  alao  would 
Stat*  that  arbitralore  must  make  a 
reasonable  effort  to  inform  themselves 
of  any  of  the  enumerated  interests  or 
relationships  and  that  the  obligation  to 
diaclos*  such  Intereet*  or  relationship* 
is  a  continuing  duty  throughout  tba 
arbitration  procass. 

(D)  Disqualification  or  other 
disability  of  arbitrators.  Section  14  of 
the  Code  would  sUta  that,  after 
commencement  of  th*  fint  hearing,  but 
prior  to  rendering  an  award,  if  an 
arbitrator  should  become  disqualified, 
refuae  or  be  unable  to  discharge  his 
duties,  the  remaining  arbitratore  either 
may  request  that  another  arbitrator  be 
appointed  or  continue  with  the  hearing 
and  determination  of  the  case.  If  a  party 
obiects  to  the  remaining  arbitratora 
continuing  with  the  caae.  the  Director  of 
Arbitration  would  appoint  a  new 
arbitrator  to  the  panel.  The  proposed 
rule  change  also  would  suthorize  the 
Director  of  Arbitration  to  appoint  a  new 
arbitrator  if  an  arbitrator  become* 
disqualified  after  appointment  but  prior 
to  Ih*  first  hearing.  This  would  codify 
the  Board's  current  procedure. 

Section  8(b)  of  the  Arbitration  Code 
allows  parties  to  request  s  peremptory 
challenge  within  five  business  days  after 
notification  of  the  identities  of  the 
arbitrator*.  As  discussed  sbove,  section 
14  state*  that,  if  an  arbitrator  should 
become  disqualified,  refuse  or  be  unable 
to  discharge  his  duties,  either  before  the 
initial  hearing  or  at  any  time  before  the 
rendering  of  the  award,  a  new  arbitrator 
may  be  appointed  The  proposed  rule 
change  would  clarify  that,  if  a 


replacement  arbitrator  it  appointed  less 
than  five  business  days  prior  to  the 
hearing  date,  the  parties  have  only  until 
the  hearing  date  to  consider  whether 
they  wish  to  exercise  s  peremptory 
challenge.  While  the  five  business  day 
period  would  be  shortened  in  certain 
cases,  the  proposed  rule  change  should 
expedite  the  processing  of  claims  when 
a  vacancy  occura  on  the  hearing  panel 
and  a  replacement  arbitrator  is  chosen 
by  holding  the  case  to  its  initial  hearing 
date. 

(ii)  Diacovary 

(A)  Document  production  and 
information  exchange.  The  proposed 
rule  change  would  add  a  new  provision 
to  the  Code  (Section  22)  setting  forth  a 
procedure  for  document  production  and 
information  exchange.  The  section 
would  allow  any  party  to  serve  a 
written  request  for  information  or 
documents  upon  snother  party  20 
business  days  or  more  after  service  of 
the  Statement  of  Claim  by  the  Director 
of  Arbitration  or  upon  service  of  the 
Answer  by  the  Director  of  Arbitration, 
whichever  is  earlier.  The  parties  must 
serve  the  request  on  all  parties  and  file 
it  with  the  Director  of  Arbitration.  If  a 
party  objects  to  all  or  part  of  a  request 
for  information  or  documents,  it  must 
make  such  objections,  in  writing,  within 
15  calendar  days  from  the  date  of 
service.  Any  response  to  objections 
must  be  served  on  all  parties  and  filed 
with  the  Director  of  Arbitration  within 
10  calendar  days  of  receipt  of  the 
objection.  If  there  are  no  objections, 
these  requests  must  be  satisfied  within 
30  calendar  days  from  the  date  of 
service. 

In  addition,  prehearing  conferences 
may  be  held.  Such  conferences  allow 
parties  to  meet  prior  to  the  hearing  to 
discuss  any  matter*  which  would 
expedite  the  arbitration  proceeding, 
including  the  exchange  of  documents, 
identification  of  witnesses  and  briefing 
of  contested  issues.  The  proposed  rule 
change  would  provide  that,  at  the 
request  of  an  airbitrator,  or  at  the 
diacretian  of  the  Director  of  Arbitration, 
a  prehearing  conference  would  be 
sdieduled  The  conference  may  be  held 
by  telephone  and  would  be  presided 
over  by  a  Board  staff  member.  The  staff 
person  would  seek  to  achieve  agreement 
among  the  parties  to  any  open  discovery 
issue.  Any  issues  raised  at  the 
prehearing  conference  that  are  not 
resolved  may  be  referred  by  the  Director 
of  Arbitration  to  one  of  the  arbitratore 
for  decisioii. 

With  the  agreement  of  a  majority  of 
the  arbitration  panel,  the  Director  of 
Arbitraticm  may  appoint  one  member  of 


the  panel  to  decide  all  unresolved 
information  and  document  issues.  The 
arbitrator  would  be  authorized  to  issue 
subpoenas,  doect  appearances  of 
witnesses  and  production  of  documents, 
set  deadlines  on  behalf  of  the  panel  and 
issue  any  other  ruling  that  will  expedite 
the  arbitration  process.  These  issues 
would  be  resolved  without  a  hearing 
unless  the  arbitrator  calls  one.  The 
arbitrator  also  may  refer  any  issue  to 
the  full  panel  for  a  decision. 

The  proposed  rule  change  also  would 
require,  at  least  10  calendar  days  prior 
to  the  fint  scheduled  hearing  date,  that 
all  parties  serve  on  eadi  other  copies  of 
documents  and  the  identities  of 
witnesses  they  intend  to  present  at  the 
hearing  as  part  of  their  direct  testimony. 
The  arbitratore  may  exclude  from  the 
arbitration  any  documents  not 
exdianged  or  witnesses  not  identified. 

(B)  Subpoenas  and  power  to  direct 
appearances.  The  propoeed  rule  change 
would  mnend  section  23  of  the  Code 
regarding  subpoenas  and  the  power  of 
arbitfatora  to  diract  the  appaaranoes  of 
associated  persons  of  dealers  to  require 
all  parties  to  provide  a  copy  of  any 
subpoena  issued  to  the  other  parties. 

(iii)  Record  of  Proceedings 

Section  27  would  require  a  verbatim 
record  by  stenograiriier  or  tape 
recording  of  all  arbitration  hearings  to 
be  made.  If  a  party  elects  to  have  the 
record  tranacribed.  the  cost  of  such 
transcription  would  be  borne  by  the 
party  making  the  request  unless  the 
arbitratore  direct  otherwise.  The 
arbitratora  also  may  direct  that  the 
record  be  transcribed,  with  the  cost 
borne  by  the  Board. 

(iv)  Arbitration  Awards 

Section  31  of  the  Code  states  that 
awards  riiall  be  m  writing  and  signed  by 
a  majority  of  the  arbitrators.  The 
proposed  role  change  would  provide 
that  an  award  must  be  prepared  by  the 
arbitratora  and  would  contain  (1)  die 
names  of  the  parties;  (2)  a  summary  of 
the  issues  in  controversy,  the  damages 
and/or  other  relief  requested,  the 
damages  and/or  other  relief  awarded 
and  a  statement  of  any  other  issues 
resolved:  and  (3)  the  names  of  the 
arbitratore  and  die  signatures  of  those 
arbitratore  concurring  in  the  award  The 
proposed  rule  change  would  state  that 
summary  information  contained  in  the 
award  shall  be  made  publicly  available 
in  accordance  with  the  policies  of  the 
Board. 

Board  arbitration  awards  would 
contain  a  characterization  of  the  dispute 
invdved  as  summarized  by  the 
arbitrators,  The  Board's  publication 
policy,  induded  in  the  Board's 


Arbitration  Policies  cmd  Interpretations, 
provides  for  the  public  availability  of 
the  awards  except  for  the  names  of 
parties  who  are  public  customen  (unless 
the  customer  agrees  to  the  disclosure  of 
his  identity)  and  the  names  of  the 
arbitrators.  If  a  party  wishes  to  review 
prior  awards  rendered  by  the  arbitratora 
assigned  to  the  party's  current  case, 
such  awards  will  be  made  available  to 
that  party. 

(v)  Disclosure  Regarding  Predispute 
Arbitration  Agreements 

In  response  to  die  Commission's 
concerns  about  predispute  arbitration 
agreements  as  expressed  in  Chairman 
Rudar's  July  8. 1988  letter  to  die  Board, 
the  proposed  rule  change  would  set 
forth  requirements  for  using  such 
agreements  with  customers.  The 
proposed  rule  diange  would  require  the 
predispute  arbitration  clause  to  be 
highli^ted  and  preceded  by  specific 
hjfll^t^t^  disdosure  langiiage  which 
explains  that  arfaitralioa  is  final  and 
binding  «i  die  parties;  diat  the  parties 
are  waiving  their  right  to  seek  remedies 
in  court:  that  discovery  in  arbitration  is 
limited:  that  the  award  need  not  contain 
factual  fi«yiing«  and  legal  reasoning:  that 
appeals  of  awards  are  strictly  limited: 
and  that  the  arbitration  panel  will 
indude  a  nanority  of  persons  who  were 
or  are  affiliated  with  a  dealer.  The 
Board  believes  such  disclosure  clearly 
and  condsely  describes  arbitration  and 
its  effect  on  customen  who  agree  to 
arbitrate  disputes. 

In  addition,  the  proposed  rule  change 
would  require  the  agreement  to  indude 
a  statement  immediately  preceding  the 
signature  line  that  the  agreement 
contains  an  arbitration  clause.  Also,  it 
would  require  a  dealer  to  give  a  copy  of 
the  arbitration  agreement  to  the 
customer,  who  must  acknowledge 
receipt  on  the  agreement  or  on  a 
separate  document  The  proposed  rule 
change  would  apply  only  to  new 
agreements  signed  by  an  existing  or  new 
customer  of  a  dealer  three  months  after 
the  effective  date  of  the  proposed  rule 
change. 

(vi)  Other  Amendments  to  the 
Arbitration  Code 

(A)  Simplified  arbitration  for  small 
claims.  The  proposed  rule  change  would 
raise  the  limit  on  the  size  of  daims 
eligible  for  simplified  arbitration 
procedures  for  public  customere  from 
$5,000  to  $ia000.  Under  the  simplified 
procedure,  cases  are  dedded  by  a  single 
arbitrator,  often  without  a  hearing.  Hie 
increase  from  $5,000  to  $10,000  in  section 
34  of  the  Board's  Code  would  increase 
the  number  of  cases  eligible  for 
processing  under  this  expedited 


provision  and  allow  many  more  cases  to 
be  determined  quickly,  with  fewer 
arbitratora.  The  proposed  rule  change 
also  would  be  adopted  for  industry 
small  claims  under  section  35. 

(B)  Composition  of  arbitrator  panels. 
The  proposed  rule  change  also  would 
revise  section  12  which  provides  that 
customer  daims  exceeding  S500.000 
must  be  decided  by  a  panel  of  five 
arbitrators,  instead  of  the  usual  three. 
Five  arbitrator  panels  cause  inordinate 
administrative  costs  and  delays  the 
condusion  of  these  cases  without 
providing  substantial  benefits.  The 
proposed  rule  diange  would  eliminate 
the  five-menri>er  panel  requirement  and 
allow  the  Director  of  Arbitration  to 
exerdse  discretion  in  appointing  panels 
of  either  three  or  five  arbitratora  in  all 
cases  in  whidi  the  daims  exceed 

$io.ooa 

(C)  General  denial  by  respondenL 
Section  5(b)(2)(i)  states  diat  a 
respondent  who  pleads  only  a  general 
denial  as  an  answer  may  be  barred, 
upon  written  obiectioa  by  (he  adversary 
party  to  the  Director  of  Arbitration 
before  the  hearing  and  in  the  discretion 
of  the  arbitrators,  from  presenting  the 
facts  or  defenses  not  induded  in  sudi 
party's  answer  at  the  hearing.  The 
proposed  rule  change  would  delete  the 
requirement  that  the  objection  must  be 
made  to  die  Director  of  Arbitration  in 
writing  prior  to  the  bearing,  leaving  it  up 
to  the  arbitratora  to  determine,  i^xm 
objection  by  a  party,  whether  any 
additional  facts  or  defenses  may  be 
offered 

(D)  Administrator  fee.  The  proposed 
rule  change  also  would  revise  rule  A- 
16(4)  which  provides  that  a  $25 
administrative  fee  is  retained  in  an 
arbitration  case  that  is  settled  or 
withdrawn  prior  to  the  firat  hearing 
session.  Such  fiees  assist  in  defraying 
certain  administrative  costs  assodated 
with  processing  arbitration  claims. 
Because  of  increasing  costs  of  the 
Board's  arbitration  program,  the 
proposed  rule  change  would  increase 
the  fee  retained  to  $50.  The  proposed 
rule  diange  also  would  state  that  the  fee 
does  not  apply  to  customer  small  daims 
so  that  the  entire  filing  fee  may  be 
returned  to  these  customen  upon 
setdement  of  their  disputes. 

(b)  The  Board  has  adopted  the 
proposed  rule  diange  pursuant  to 
section  15B(b)(2)(C)  and  15B(b)(2)(D]  of 
the  Securities  Exchange  Act  of  1934. 
Section  15B(b)(2)(C]  requires  in 
pertinent  part  that  the  Board's  rules  be 
designed 

to  promote  just  and  eqwtable  principles  of 
trade  *  *  *  to  remove  impediiaenU  to  and 
perfect  tite  mechanism  of  a  free  and  open 
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Swtkm  ISBfbNZND)  ctatM  that  tha 
Bovd  shalL  if  it  damu  ■pproprfate 
provida  for  tha  atbitraHon  of  claioM.  diapulaa. 
and  cottrowafaiaa  ralatln(  lo  traoaactioaa  in 
municipal  Mcnritiaa:  Providad.  howavar.  That 
no  paraoB  odiar  tlMn  a  OMnldpal  aacarlttaa 
brokar.  aranklpal  aaciirltiaa  daalar.  or  pataon 
aaaocialad  «HUi  aadi  a  aiankipal  ■aoiriHaa 
brakar  or  oranicipal  aacarittaa  daalar  aay  ba 
ooaipaUad  to  MfaaUl  to  Midi  arbitnttaa 
axoapl  al  kla  Inalaaoa  and  in  acoordanoa  widi 
■action  29  of  Ihia  tltla. 

A  Self-Regulatory  Organixation't 
Statement  on  Burden  on  Competition 

The  Board  doe*  not  believe  that  the 
propoaed  rule  change  will  effect  any 
burden*  on  competition  in  the  municipal 
Mcurttie*  industry  becauw  the  proptMed 
rule  change  will  be  equally  applicable  to 
•U  participants  in  the  industry. 

C  Self-Regulatory  Organixation'B 
Statement  on  Comments  on  the 
Propoaed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  did  not  solicit  comments  on 
the  proposed  rule  change.  One  comment 
was  received  regarding  the  disdosura 
rule  for  predispute  arbitration 
agreements.  The  Board  revised  its  rule 
to  address  the  oommentator's  concern. 
The  propoaed  rule  change  was  the 
subject  of  extensive  discusskms  by 
8ICA  which  spprovad  tha  provisions  as 
part  of  the  Uniform  Code. 
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Within  35  days  of  the  date  of 
publication  of  this  notice  in  the 
Ragtsiar  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  lo  which  the  self-regulatory 
organixation  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  lo  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdUtioa  of  Comments  * 

Interested  persona  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 

The  proposed  rule  change  represents 
significant  modifications  in  the  current 
rules  for  arbitration  proceedings 
administered  by  the  Board.  On 
September  10. 1067.  the  Commission 
wrote  to  SICA.  of  which  the  Board  is  a 
member,  in  order  lo  request  that  it 


consider  a  wide  range  of  changes  to  iu 
Uniform  Code.  Since  that  time.  SICA  has 
developed  new  rulas  lo  respond  to  many 
of  the  issues  raised  in  the  Commission's 
letter.  The  proposed  rule  change  is 
intended,  in  large  part  lo  conform  the 
Board's  arbitration  rules  to  the  new 
SICA  rules.  The  Commission  has  asked 
the  Board  to  make  a  number  of, 
generally  minor,  amendments  to  the 
proposed  rule  change  to  mora  fully 
oonfom  the  Board's  arbitration 
provisions  to  tha  SICA  Uniform  Coda. 
The  Commission  underatands  that  its 
recommendations  will  be  considered  at 
tha  Board's  next  regular  meeting,  and.  if 
approved  by  tha  Board,  that  the 
proposed  rule  change  will  be  amended 
accordingly. 

The  Coounission  encourages  comment 
on  any  aspect  of  the  proposed  rule 
change.  In  addition,  tha  Commission 
requests  specific  comment  as  follows. 

The  Board's  proposed  rule  change 
diffen  in  certain  respects  from  the  SICA 
Uniform  Coda.  In  particular,  comment  is 
sought  on  tha  Board's  proposed  public 
and  industry  arbitrator  definitions  as 
they  would  apply  lo  attorneys  and  other 
professionals.  The  Uniform  Code  defines 
as  an  industry  arbitrator  an  attorney, 
accountant  or  other  professional  who 
has  devoted  twenty  percent  or  more  of 
his  or  her  professional  work  effort  lo 
securities  industry  clients  within  the  last 
two  years.  Section  12(c)  of  the  Board's 
proposed  rule  change  would  establish  a 
narrower  definition  of  tha  sort  of 
professional  representation  that  would 
disqualify  a  person  from  serving  as  a 
public  arbitrator.  Section  12(c)  would 
remove  from  the  public  arbitrator  pool 
only  attorneys,  and  only  those  who  have 
spent  more  than  20  percent  of  their  work 
effort  within  the  previous  two  yean  as 
municipal  securities  underwriter's 
counsel  in  securities-related  litigation  or 
arbitration  mattera  involving  public 
customera.  On  the  other  hand,  the  Board 
proposes,  in  section  B(c)  of  the  proposed 
rule  change,  lo  give  customers  a 
challenge  for  cause  to  arbitraton  who 
are  securities  lawyers,  accountants  and 
other  professionals  who  devote  30 
percent  or  more  of  their  work  effort  to 
municipal  securities  activities  *  of 
securities  industry  clients.  The 
Commission  specifically  seeks  comment 
as  to  whether  the  proposed  definitions 
of  public  and  industry  arbitrators, 
together  with  the  right  lo  challenge  for 
cause,  are  adequate  to  assure  the 
independence  of  public  arbitraton  from 
any  perception  of,  or  actual,  influence 


from  the  securities  industry.  We  also 
invite  comment  as  to  whether  the 
appropriate  balance  has  been  struck  by 
the  Board  bet%veen  the  need  for 
impartial  arbitrators  and  the  need  for 
industry  expertise. 

The  Commission  also  seeks  comment 
on  the  provisions  of  section  22  of  the 
proposed  rule  change  governing 
discovery.  In  particular,  proposed 
section  22  does  not  explicitly  provide  for 
the  taking  of  depositions.  Rather,  the 
section  permits  arbitraton  to  issue  any 
ruling  which  will  expedite  the 
arbitration  proceedings.  The 
Commission  underatands  this  to  include 
the  ability  to  order  depositioiu. 
Comment  is  specifically  sought  as  to 
whether  a  party  should  be  able  lo  have 
the  arbitraton  order  depositions  in  a 
particular  case  if  he  can  demonstrate  to 
them  that  a  deposition  is  necessary  to 
develop  his  case  or  that  he  caimot 
obtain  equivalent  information  from 
documents  alone. 

Section  31  of  the  proposed  rule  change 
establishes  standards  for  the  content 
and  public  availability  of  arbitration 
awards.  We  invite  comment  as  lo 
whether  these  standards  provide 
investora  with  sufficient  ability  lo 
evaluate  the  arbitration  system  in 
general  and  the  records  of  particular 
arbitraton. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for    , 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  15, 1969. 

For  the  commiMion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  17. 1968. 
iG. 
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Secretary. 
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Salf-Aagulatory.Organizationa; 
Propoaad  Rula  Changa  by  National 
Asaociation  of  Sacuritiaa  Daalera,  Inc. 
Relating  to  NASD  Aaaeaamant  on 
Mambara  Conducting  a  Bualnaaa  in 
U.S.  QovanMnant  Securitiaa 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  December  29. 1988  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  pereons. 

1.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  to  section 
1(b)  of  Schedide  A  to  the  Association's 
By-Laws  imposes  an  assessment  of  .25% 
on  the  annual  gross  income  from 
transactions  in  U.S.  Covemment 
securities  on  NASD  members  whose 
books  and  records  and  financial 
operations  regarding  transactions  in  U.S. 
Government  securities  will  be  examined 
by  the  Association  pursuant  to  the 
Government  Securities  Act  of  1986. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  And 
Statutory  Basis  for.  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  amendmet  to  Section 
1(b)  of  Schedule  A  to  the  Association's 
By-Laws  imposes  an  assessment  of  .25% 
on  the  annual  gross  income  from 
transactions  in  U.S.  Government 
securities  on  NASD  membere  whose 
books  and  records  and  financial 
operations  regarding  transactions  in  U.S. 
Government  securities  will  be  examined 
by  the  Association  purauant  to  the 


Government  Seciuities  Act  of  1988. 
Reflecting  the  expansion  of  the 
Association's  regulatory  responsibilities, 
the  new  assessment  is  designated  to 
ensure  that  the  Association's 
assessments  on  gross  income  are 
imposed  fairly  on  all  members  and  fairly 
reflect  the  costs  of  membership. 

With  the  addition  of  section  15C  to  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  the  amendment  of 
section  15A(f)(2),  the  NASD  was 
assigned  responsibility  for  examining 
the  books  and  records  and  financial 
responsibility  of  NASD  member  firms 
with  respect  to  their  business  in  U.S. 
Government  securities.  This  includes 
not  only  those  firms  newly  required  to 
become  NASD  membera  by  section  15C 
of  the  Exchange  Act,  but  all  NASD 
membere  doing  a  business  in  U.S. 
Government  seciuities  (excluding  only 
the  approximately  175  NASD  membere 
that  will  be  examined  by  another  Self- 
Regulatory  Organization).  As  a  result, 
the  NASD  is  currently  responsible  for 
examining  the  U.S.  Government 
securities  activities  of  843  firms. 

In  enacting  the  Govenunent  Securities 
Act  of  1986,  Congress  cleariy  stated  that 
NASD  surveillance  of  the  books  and 
records  and  financial  responsibility  of 
its  membere  with  respect  to  their 
transactions  in  U.S.  Government 
securities  is  necessary  to  address  "*  *  * 
specific  weakness  in  the  existing 
regulatory  framework."  Congress  also 
specifically  referenced  "the  recent 
failures  of  several  government  securities 
dealera."  S.  Rep.  No.  426, 99th  Cong..  2d 
Sess.  1  (1986).  Ln  response  to  this 
Congressional  mandate,  and  based  on 
its  experience  in  this  area  to  date,  the 
NASD  determined  that  it  must  employ 
all  of  the  resources  it  utilizes  in  the 
regulation  of  the  financial  responsibility 
and  recordkeeping  of  its  memberehip 
generally.  Manpower  models, 
examination  modules,  and  estimates  of 
resource  expenditure  necessary  to 
examine  the  U.S.  Government  securities 
activities  of  its  member  firms  were 
developed  accordingly.  Cost  elements 
included  additional  examining 
personnel,  supporting  personnel  and 
facilities,  and  a  pro  rata  allocation  of 
general  administrative  costs,  including, 
for  example,  training  and  legal  support. 
On  the  basis  of  this  analysis,  an 
estimate  of  the  minimum  expenditure  for 
the  enterprise  was  developed  and  a  rate 
calculated.  It  is  estimated  that  with  the 
application  of  the  annual  assessment 
credit  the  NASD  will  recover 
approximately  $1.5  million  of  the  $1.7 
million  it  will  expend  in  1989.  like  all 
NASD  income  assessments  and  the 
annual  assessment  credit  this  rate  will 
be  reevaluated  annually  and.  as 


experience  is  gained,  it  may  be 
appropriate  to  alter  the  rate. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(5)  of  the  Seciuities  Exchange  Act 
of  1934,  which  requires  that  the  rules  of 
the  Association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  membera 
and  issuere  and  other  persons  using  any 
facility  or  system  the  Association 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  this  rule 
change  does  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  proposed  rule  change  was  filed 
initially  on  September  21, 1968,  as  part 
of  SR-NASD-86-41,  in  conjunction  with 
a  number  of  fee  changes.  Comments 
were  neither  solicited  nor  received  by 
the  NASD,  Comments  objecting  to  the 
assessment  were,  however,  received  by 
the  Commission  from  Shearson  Lehman 
Government  Securities,  Inc.  ("SLGIS"). 
Merrill  Lynch  Government  Securities. 
Inc..  Aubrey  Lanston  &  Co.,  Inc.. 
Discount  Corporation  of  New  York,  and 
County  NatWest  Government  Securities. 
Inc.  These  comments  were  forwarded  to- 
the  NASD.  In  order  to  consider  these 
conmients.  the  NASD  temporarily 
withdrew  the  government  securities 
assessment.  Thereafter,  additional 
comments  were  received  by  the  NASD 
from  the  Government  Securities  Brokere 
Association  ("GSBA"),  a  trade 
association  representing  government 
securities  interdealer  broken.  Copies  of 
these  letten  are  attached.  The  role 
change  proposed  herein  is  a  re-filing  of 
that  part  of  the  rule  change  initially 
proposed  in  SR-NASD-66-41  relating  to 
the  U.S.  Government  securities 
assessment. 

All  of  the  conunentatore  asserted  that 
the  NASD's  proposed  assessment  was 
too  high  and  reflected  the  Association's 
lack  of  understanding  of  the 
peculiarities  of  the  U.S.  Government 
securities  marketplace.  SLGSI  argues, 
for  example,  that  an  assessment  in  the 
amount  of  .25%  on  annual  gross  income 
derived  from  transactions  in  U.S. 
Government  securities  is  excessive 
because  memben  that  conduct 
transactions  in  U.S.  Government 
securities  (i)  do  not  require  the  same 
extent  of  regulation  as  is  required  for 
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tranMctioM  in  ethar  prodacts.  aad  (M) 
do  not  uUltM  NASO  MrvioM  to  tfaa 
Mm*  axtent  as  do  other  BMinbars. 
8LCSI  charactarim  ito  totduatry  aa  ona 
domlnatod  by  aopiiiatlGatad  liwtitutions 
with  ready  acoaas  lo  all  nacaaaary 
Informalloo.  At  tha  Mine  lim«.  SLCSl 
•Ingests  that  "manipuiaiiv*  practivca 
•ra  virtiMlty  eliminalad  in  a  market 
whoaa  anonaoua  tiaa  pradudaa 
domlnaaoa  by  a  slnfla  brokar  or  daalar." 
Thus.  SLCSl  appaare  to  ba  affulnc  that 
a  lower  (and  preaumably  a  leM 
expensive)  level  of  regulatory  effort  la 
required  hi  the  U.S.  Govenunent 
aecuritlas  OMrkatplaca. 

CSBA  iiimiti  that  aaaeaamants  on 
its  membara  ■  shoald  be  lower  than  the 
assessment  imposed  on  other 
government  securities  firms  because  ito 
membera  "sre  exposed  to  end  aaata 
fewer  markets  or  customer  risks,  do  not 
Isks  positions,  do  not  make  markets, 
snd  trsnsact  busineaa  with  only 
spproximately  sixty  (60)  accounts  sll  of 
whom  are  NASO  members."  As  further 
evidence  that  its  members'  sssessment 
should  be  significantly  lower.  CSBA 
notes  that  the  proposed  assessment  of 
its  memben  (sUted  by  CSBA  to  sverage 
SaaOOO  with  the  spplication  of  the  90% 
assessment  credit)  is  significantly  higher 
than  tha  expense  incurred  by  CSBA 
memben  for  complete  audits  by  their 
independent  accountants. 

Congresa'a  mandate  to  tha  NASD,  as 
expressed  in  the  legislative  history  of 
the  Government  Securities  Act  and  in 
the  Exchange  Act  itself  (st  section 
lSA(f)(2)).  is  lo  provide  regulation  and 
surveillance  of  the  books  snd  records  of 
its  memben  engaged  in  the  US. 
Covemment  securities  business.*  Thus, 
ss  previously  noted,  the  NASO  will 
examine  not  only  those  firms  newly 
required  to  become  registered  punuani 
to  section  ISC  of  the  Exchange  Act  but 
■11  NASO  memben  doing  a  business  in 
U.S.  Covemment  securities  (sxduding 
only  tha  approximately  175  NASO 
memben  that  will  be  examined  by 
another  Self-Ragulatory  OtganixaUon). 
Hius,  punuant  to  tha  Covemment 
Sectuitles  Act.  the  NASO  is  required  to 
assuoM  the  responsibility  of  exsmiiUng 


•  NAB  Mar  ma  adTtMd  by  a  I 

i  Mmi  Umt*  ara  a  Wat  af  tU  I 

I  hiMrdaalar  brakara.  Vm  CMA  lanar 
I  a  eaavartaoa  dMrt  af  NASD  aaaaaaoMNa 

CeaanaMoi  loiairfa^ar  haakan.  TW  NAM)  iMa 
Slacaaaad  Ma  ab^cOoaa  la  «ba  ptaiiaaa  aaaartjlag 
Sm  eampviaon  dtarl  wllti  a  rapTMaaUHva  af 
CSBA. 

•  mXM  m  Na  lattw  aMaa  SMimitii  *ai  NAM) 


parMMMi  lo  McUaa  ua  al  *a  tutMagB  Act  TlM 
propoMd  ruJ*  chanea  doaa  not  cawlalu  Mcb  aa 
aaaaie**"*- aor  daaa  any  oHmt  part  af  WHMa  A  a( 
lliaNA»aH.a«a. 


the  U  A  CovaiMBant  saca»Waa  acthrWaa 
of  s  group  that  cotrantty  iadadaa  StS 
firms. 

It  la  tiaa.  aa  aaaartad  by  tba 
commentators,  dMt  the  US.  CovemaienI 
securitiee  market  la  pfteartly  a 
wholesale  market  dontaiatad  by 
institutional  investors.  Nooethelees.  die 
NASO.  ss  noted  sbove.  is  required  by 
Congresskmal  mandate  to  examfaia  all 
of  its  Biembers  engaged  in  the 
government  secvrities  busineea, 
regardlees  of  firm  slse  or  the  particular 
nature  of  their  business.  If  diatinctioa 
should  be  made  in  the  NASD's 
regulatory  mandate  among  (i)  thoaa 
flrms  whose  books  snd  records  with 
respect  to  their  business  fai  US. 
Covemment  securities  the  NASD  will 
sxsmine  (ss  urged  by  CSBA).  or  (ii) 
between  those  firms  snd  the  other  over- 
the-counter  memben  (as  urged  by  all 
commentaton).  such  distinctions  should 
have  been  made  by  Congress  when  it 
adopted  the  Government  Securities  Act 
of  190A.  Therefore,  in  acoofdanca  with 
its  usual  practice  in  establishing 
member  fees  and  assessments,  tha 
NASD  proposes  to  assess  all  NASD 
memben  doing  a  business  in  US. 
Govenunent  securities  for  the  coet  of 
regulsting  that  activity  without 
discriminating  among  these  members. 

It  is  this  practice  that  the 
commentaton  obiect  to  fundamentally. 
Thus,  for  example.  SLCSl  argues  that 
the  assessment  is  exc<'*ssive  because 
institutional  investore  in  US. 
Government  securities  would  not  utilise 
the  srbitration  services  offered  by  the 
Associstion.  The  NASD  Arbitration 
Department,  however,  is  s  necessary 
sdjunct  to  the  NASD's  regulatory 
services  snd  is  intended  as  s  service  to 
sll  memben  snd  the  investing  public 
The  NASO  is  not  simply  sn  suditor  or  sn 
arbitration  forum  seeking  psyment  for 
services  delivered  incrementally.  The 
NASO  is  s  regulatory  enterprise  and  lias 
estsblishad  the  proposed  assessment 
rate  of  s  level  sufTicient  to  maintsin  that 
enterprise.  As  such,  the  cost  of 
supporting  that  enterprise  is  properly 
sUocated  to  all  NASO  memben.  The 
NASD  should  not  be  asked  to  develop 
assessments  on  an  incremental  cost 
basis  for  each  member. 

The  commentaton  further  assart  that 
the  NASD's  proposed  sssessment  is 
luifsir  because  it  is  six  times  greater 
than  the  New  York  Stock  Exchange's 
("NYSE")  assessment  of  XM2%  on 
FOCUS  gross  revenue.  Unlike  the  NYSE, 
the  NASO  Is  registered  ss  s  "national 
securitias  aaaociatioo"  under  section 
ISA  of  tha  Exchenge  Act  and  is  required 
to  regulate  the  activitiee  of  all  registered 
broker/daalara  that  deal  widi  die  pubUc 


TiMrafbra.  Um  NASD  balievas  diat  its 
proposed  sssessment  fee  structure 
should  not  be  compsred  to  that  of  t^ 
NYSE,  as  die  NASD's  regulatory 
responsibilities  and  infrastructure  are 
substantially  diffierent  from  that  of  the 
NYSE. 

In  further  response  to  the 
commentators,  tiie  manpower  analysis 
underlying  Uie  proposed  sssessment 
wss  reexamined.  In  particular,  the 
NASO  reexamined  die  amount  of 
manpower  required  for  a  typical  field 
examination,  and  concluded,  baaed  on 
its  experience  to  date,  that  the  analysis 
reflected  s  conservstive  sssessment  of 
the  effort  needed  to  carry  out  iU 
regulatory  responsibility  with  respect  to 
the  U.S.  Government  securities  firms, 
including  the  six  interdealer  brolien 
repreaentad  by  CSBA.  Purthar.  aa  noted 
sbove.  NASO  estimates  diet  there  will 
be  a  slight  shortfall  NASD  estimates 
that  it  will  expend  approximately  $1.7 
million  in  this  effort  during  1069.  while, 
with  the  spplicstion  of  the  annual 
assessment  credit  it  will  recover 
approximately  $1.5  million  of  that  cost 
Again,  as  previously  noted,  this  fee,  like 
all  NASD  fees  and  the  annual 
assessment  credit  will  be  evaluated 
annually  and  may  be  revised  ss 
experience  is  gained. 

nLDalaaf 
RulaChaiq 

Action 

Widiin  35  days  of  die  data  of 
publication  of  this  notice  in  the  I 
Regislas  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Tinds  such 
longer  period  to  be  sppropriate  and 
publishes  its  reasoiu  for  so  Trnding  or  (ii) 
ss  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  spprove  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


aadTlBMngior 


IV.  SoHdtatteo  of 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  tha 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  sll  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  propoaed 
rule  change  between  the  Commission 
and  any  person,  other  dian  thoae  diat 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  15. 1989. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  punuant  to 
delegated  authority.  17  CFR  200.30- 
3(a)(12). 

Dated:  lanuary  18.  laaa. 
Hmalhaa  G.  Katx. 

Secretary. 

(PR  Doc  80-1660  Filed  1-24-80;  8.-45am| 
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Propoaad  Rula  Ctwnoa  by  Naw  Yortc 
Slock  ExchanoaL  Inc.  RaMina  to 

AaeAikah«4v^Ma»aa  «ki0  ^-^ ■■— ■—  M^^m  U^^m 

OrQ^ninllon  wid  Slstutofy 

Punuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  US.C  78s(b)(l).  notice  is  hereby 
given  that  on  December  30, 1968,  the 
New  York  Stock  Exchange.  Inc.  (the 
"Exchange"  or  "NYSE")  filed  wridi  die 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  IL  and  IU 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Salf*Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  fees  for 
processing  member  organization  and 
option  trading  right  holder  applications 
and  "statutory  disqualification" 
applicants.  Amendments  to  Rules  311 
and  346  will  authorize  the  new  fees. 

n.  Seif-Ragulatory  OrganiiaHon's 
Statement  of  the  Puipose  of.  and 
Statutory  Basis  for.  the  Propoead  Rule 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 


the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  amend  Exchange  rules  to 
authorize  fees  for  processing  new 
member  organization  and  option  trading 
right  holder  applications  and  applicants 
subject  to  a  "statutory  disqualiRcation" 
as  defined  in  section  3(a)(39)  of  the  Act 
These  fees  are  intended  to  offset  in 
part  the  cost  to  the  Exchange  of 
processing  the  applications  and  will  be 
effective  upon  Commission  approval  of 
the  filing,  "rhe  proposed  fees  for 
processing  of  new  applications  are  as 
follows: 

Clearing  oiganiTations $20,000 

Introducing  organizations 7.500 

Non-Public  floor  professionals 2.500 

Option  trading  right  holders 2.500 

The  fee  woidd  be  payable  upon 
submission  of  a  new  application  and 
would  not  apply  to  successor 
organizations,  e^.,  convenion  of  a 
partnerehip  to  a  corporation,  new 
organization  resulting  from  a  merger,  or 
reorganization  of  an  existing 
organization  or  an  individual  member 
incorporating.  In  cases  where  an 
applicant  is  classified  in  more  than  one 
of  the  above  categories,  the  higher  fee 
category  will  apply. 

The  Act  prohibits  a  person  subject  to 
a  statutory  disqualification  [i.e.,  a 
suspension  or  bar  by  the  Commission  or 
another  exchange  or  being  convicted  of 
certain  criminal  activities)  from  being 
associated  with  a  broker/dealer  unless 
specific  appUcation  to  the  Commission 
for  such  association  is  made  by  the  self- 
regulatory  organization  ("SRO")  on 
behalf  of  the  broker/dealer.  Such 
application  is  made  by  the  SRO  after 
investigation  cf  the  facts  surrounding 
the  request. 

When  a  member  organization  seeks 
approval  to  remain  or  become 
associated  with  a  pereon  subject  to  any 
statutory  disqualification,  the  Exchange 
will  impose  a  $1,000  fee  for  processing 
the  request 

(b)  Statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(4)  permitting 
the  ndes  of  an  Exchange  to  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
memben,  issuen  and  other  persons 
using  its  services. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  and  new 
fees  will  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Cliange  and  Timing  for 
Commission  Action 

Widiin  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  sudi 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rale  diange,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Pereons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiftii  Street  NW., 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifdi  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  IS,  I960. 


'••■> 


3712 


/  Vol  54.  No.  18  /  Wedn-day.  Itaufy  1&,  1960  /  Notlcw 


Federal  Rggbtw  /  Vol  S4.  No.  IS  /  Wednesday.  January  25.  1960  /  Notice* 


3713 


Por  tha  CoMUMtaa.  by  dw  OMitoa  of 
Mariwi  lUeulAUon.  purMml  to  Jilapifd 
•uihority. 

Stcntary 
DatMl:  luiuary  17.  ISte. 

|PR  Doc  »-1610  FIM  1^M-M(  *4»  Mi| 


Yoft  tloeli  Cxc»wno«>  ine^  Order 
Approv<nfl  Propoeed  Wule  Ctmn§» 

On  September  27.  IMS.  the  New  York 
Slock  Exchtinte.  Inc.  ( "NYSB"  or 
"Exchange")  •ubmiltad  to  the  Securlttoe 
end  Exchange  ConuniMion 
("GMnmlaaion").  pursuant  to  Mction 
19(bN1)  ander  the  Securitiea  Exchange 
Act  of  1994  ("Act")  '  and  Rule  19b-4 
thereunder.  *  a  proposed  rule  change  to 
amend  the  Exchange's  proxy  rules  for 
member  organinlions  as  set  forth  in 
NYSB  Rule  4Sa  "Restriction  on  Giving 
of  Proxies." 

The  proposed  rule  change  was  noticed 
In  Securities  Exchange  Act  Release  No. 
Zeitn.  S3  FR  401S0  (October  13. 1908).  No 
comments  were  received  on  the 
proposed  rule  change. 

Ine  Exchange  states  that  the  purpose 
of  the  proposed  rule  change  is  to  amend 
the  Exchange's  current  proxy  rules  by 
allowing  a  member  firm  acting  as 
investment  manager  of  an  ERISA  Plan, 
under  specified  circumstances,  to  vote 
proxies  in  accordance  with  ita  ERISA 
Plan  nduciary  responsibilities. 

Currently.  NYSE  Rule  4Sa 
"Restrictions  on  Giving  of  Proxies." 
states  that  no  member  organization  shall 
give  a  proxy  to  vote  stock  registered  in 
its  name,  or  in  a  nominee  name,  unless 
the  member  organization  ii  the 
beneficial  owner  of  such  stock,  except 
as  permitted  pursuant  to  NYSE  Rule 
452.*  Under  NYSE  Rule  4S2.  ■  member 


•MU4.C7tMbM1)|1sa2). 

■iycnia«iNi>^|isse) 

•  IMa  iM-a  of  Km  Act  MkiM  tMMAcidI  o««iwr 
for  purpoMS  el  iIm  Mpwliat  la^atrMMaU  of 
McttoiM  U  (d)  Md  13  (a)  ol  Ika  Ad  ••  •lUtM'  voUoa 
powar  (llli  larHiH  Ik*  puist  to  vol*  or  lo  direct  IIm 
vo4lns  of  Mtch  MowMyl  mmd/ot  liivMtnMnI  po««r 
(inclMMi^  dM  peww  to  dlifMM.  or  10  aiMcl  Hw 
dtapooiUoa  of  Mch  Mcartty).  SocikM  (dim  of  Itdt 
I3d-a.  Iwwovof.  nwidoo  ikol  "a  awmbar  of  a 
nattoaal  martHii  iiiafciaei  ihall  not  bo  diiiiJ  to 
IM  a  bMHilctal  aMMT  af  MiMttlaa  ImM  dtoactljr  ar 
hidkwdty  ky  M  aa  kakair  af  aMMMT  panaN  aaWy 
bocauaa  Midi  aiiBibir  la  dM  raoaid  Iwidar  of  Mtdi 
•acurf Uoa  aad.  panmirt  to  tka  ntlaa  of  tack 
osclMMga.  BMy  dhaal  dM  «aia  af  MKh  MOwMaa. 

or  atotto»a  dtol  awy  alJad  lahalaalla^  Ika  ri^aa  or 
tOtmm  of  dM  Iwidara  of  dM  aacwMaa  to  ba 
■d.  M  la  adtoratoa  fNohidBd  ky  dw  Mlaa  af 


would  be  permitted  to  vote,  at  the 
direction  of  the  benefkial  owner,  when 
the  member  orfaniaatkia  i*  holdiag 
securities  as  execalor  or  trustee  with 
authority  to  a  vote  or  when  proxy 
material  is  sent  lo  the  benefidel  owners 
of  securities  in  the  OMmbers'  custody, 
the  beneficial  owners  did  not  respond; 
and  the  propoaal  ia  inconsequential. 

In  an  interpretive  letter  dated 
February  23. 1968.  the  Pension  and 
Welfare  BeneflU  Adminiatration 
("PWBA")  of  the  Depertaent  of  Lebor 
("Department")  set  forth  ita  views 
regarding  proxy  voting  by  fiduciaries  of 
employee  retireioent  plans  subject  to  the 
Employee  Retirement  Income  Security 
Act  of  1994  ("ERISA "}.  *  In  the 
interpretive  letter,  the  Depertment 
stated  that"  .  .  .  the  fiduciary  act  of 
managing  plan  assets  which  are  shares 
of  corporate  slock  would  include  the 
voting  of  proxies  appurtenant  to  those 
shares  of  slock. "  The  Department  staled 
iu  position  that  with  reepect  to  the 
specific  issues  presented  by  the  facts  of 
the  particular  inquiry  set  forth  in  the 
request  for  interpretation  (/.«..  a 
proposal  to  change  the  state  of 
incorporation  of  a  corporation  in  which 
a  plan  owned  shares,  and  a  proposal  to 
rescind  "poison  pill"  arrangentents).  the 
decision  as  lo  how  proxies  should  be 
voted  are  fiduciary  acts  of  plan  asset 
management.  The  Department  concludes 
that,  to  the  extent  that  the  plan  permits 
a  named  fiduciary  to  appoint  an 
investment  manager  to  manage,  acquire 
and  dispose  of  plan  assets,  and  the 
named  fiduciary  has  not  expressly 
reserved  the  voting  rights  to  itself,  there 
would  be  an  ERISA  violation  if.  during 
the  duration  of  such  delegation,  any 
person  other  than  the  investment 
manager  were  to  make  the  decision  how 
to  vote  any  proxy  with  respect  lo  shares 
o«vned  by  the  plan.* 


•  Sm  t.akor  OaparttooM  LoMar  ea  PNny  Volias 
By  PUa  Wdatlartat.  dolad  Pok.  13.  ISSSl  SNA 
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rwlaa  sovamlas  Iba  ceadact  of  piati  offlciab  aad 
olhan  wko  aaardaa  diacrattanary  aadiorily  or 
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'  Sactton  «>2(cM3)  of  ERISA  ctalaa  ikal  a  plaa 
aiay  provida  SmI  a  aaatod  Hdaotofy  aay  apsoM  aa 
In^MlaiwifiaiSW  W"»S*"  *»  awaafi  plaa 
aaaata.  Saciton  «B(aN2)  of  BIII8A  provtdM  Ikal  all 
aaaate  of  aa  onpleyaa  kanalH  piaa  atoat  ba  kaU  to 
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In  light  of  the  Department's  views 
with  respect  to  proxy  voting  by  plan 
investment  managers,  the  Exchange 
believes  that,  should  a  member 
organization,  designated  as  an 
investment  manager  to  manage  plan 
asaeta.  follow  the  restrictions  set  forth  in 
Exchange  Rule  450  regarding  the  voting 
of  proxies  by  member  organizations.  H 
may  be  in  violation  of  its  fiduciary 
responsibilities  under  Title  I  of  ERISA. 
Accordingly,  the  Exchange  proposes  to 
amend  Rule  4S0  in  order  to  clarify  the 
appropriate  procedure  to  be  followed  by 
Exchange  member  Tirms  where  a  conflict 
of  duty  could  arise  as  a  result  of  the 
Exchange's  current  rule.  More 
specifically,  the  Exchange  proposes  to 
add  a  provision  to  Rule  450  which  would 
state  that  "|n|otwithslanding  the 
foregoing  (the  current  provisions  of  Rule 
450|.  any  member  organization, 
designated  by  a  named  fiduciary  as  the 
investment  manager  of  slock  held  as 
assets  of  an  ERISA  Plan  that  expressly 
grants  discretion  lo  the  investment 
manager  to  manage,  acquire,  or  dispose 
of  any  plan  asset  and  which  has  not 
expressly  reserved  the  proxy  voting 
right  for  the  named  Tiduciary.  may  vote 
the  proxies  in  accordance  with  its 
ERISA  Plan  fiduciary  responsibilities." 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6,  and  the  rules 
and  regulations  thereunder.  More 
specifically,  the  Commission  believes 
that  the  voting  of  proxies  by  a  member 
organization  in  accordance  with  its 
ERISA  Plan  fiduciary  responsibilities 
under  the  conditions  specified  in  the 
proposal  is  consistent  with  the  investor 
protection  policies  embodied  in  section 
6(b)(5)  of  the  Act.  We  note  that  in  voting 
proxies  as  a  plan  fiduciary,  an 
investment  manager  must  consider 
those  factors  which  would  affect  the 
value  of  the  plan's  investment  and  is 
prohibited  from  subordinating  the 
interests  of  participants  and 
beneficiaries  in  their  retirement  income 
to  unrelated  objectives.*  In  addition,  the 
Commission  notes  that  the  Exchange's 
proposal  will  clarify  the  Exchange's 
policies  with  respect  to  the  voting  of 
proxies  by  Exchange  member  firms 
where  a  conflict  of  duty  otherwiae  could 
arise  between  the  policies  set  forth  in 


the  Exchange's  nile  and  ERISA 
guidelines.  Accordingly,  the  Commission 
notes  that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  Uie  Act 
in  that  it  will "  *  *  *  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulation  *  *  *  and  facilitating 
transactions  in  securities." 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act^  that  the 
proposed  rule  change  is  approved. 


For  the  rrMiiiiasluii.  by  the  Division  of 
Market  Regulatioa  parsuanl  to  delegated 

authority.* 

Dated:  January  Ifli  Man 


Secretary. 

|FR  Doc  a»-ieil  Filed  1-24-19  8:45  am| 


Self -ftoguMory  Orgenizations;  FMng 
scweiieee  of 
HUH  wfieiiBe  ny  franae^mn 


Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934.  ("Act"). 
15  U.S.C  7Ss(b)(l).  notice  is  hereby 
given  that  on  December  29. 1988,  the 
Philadelphia  Stock  Exchange,  Inc. 
( "Phlx"  or  "Exchei«e")  filed  «vith  die 
Securities  end  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  oii^nization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-; 

Stalement  of  the  Tenns  of  Substence  of 

the  Propeeed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  the  "Exchange"),  pursuant  to 
Rule  19b-4  of  the  Siecurities  Exchange 
Act  of  1934  ("Act"),  submitted  a 
proposed  rule  change  amending  the 
Phlx's  Schedule  of  Dues,  Fees  and 
Charges  as  follows.' 

1.  Increase  options  transaction  charge 
respecting  registered  options  traders 
and  specialists  in  equity  options,  index 
options  and  foreign  currency  options 
from  five  cents  to  six  cents,  seven  cents 
to  eight  cents  and  five  cents  to  six  cents 
respectively  per  contract  as  noted. 
Increase  the  options  transaction  charge 


tooMoor 
■acMoii«a«cN3). 


dwaatkarilytoi 
of  aaaala  of  Mm  plaa  la  dalasBlad 

Iwiiiitwiai  atoaagwapawaii 


*  Sar  DapanoMfM  Lr«1«r.  »upro  note  4.  al  301.  noto 
4.  and  ■ccowpanyii^  Itxl.  The  named  fiduciary 
would  be  re«ponsibl«  for  monitoring  daciaiont  made 
and  actiont  taken  by  inveatawnt  maaageii  with 
ratard  lo  proxy  voting. 


*  15  U.&C  78a  (bH2)  (1982). 

•  17  CFK  ain.30-3(aM12)  (1SB6). 

■  A  copy  of  the  adtedvie  of  fee*  is  available  from 
the  Phlx  or  I 


for  other  thaaeegietered  optioas  trsders 
and  spedaliat  fat  varying  amounts. 

2.  Increese  aamial  floor  trading  poet 
rentab  from  one  thousand  dollais  to  one 
tiioussnd  tMN>  hundred  fifty  dollars 
aimoally  per  trading  post 

3.  Increase  initiation  fee  and 
membership  and  participation  transfer 
fees  from  one  thoussnd  end  two 
hundred  dOUers  respectivdy  to  mie 
thousand  five  hundred  and  three 
hundred  dollars  respectively. 

4.  InitiBte  e  new  floor  facility  fee 
applicable  to  floor  members  and  foreign 
currency  options  participants  not  renting 
floor  trading  posts  at  the  rate  of  six 
hundred  and  twenty  five  dollars 
annually  (i.e..  fifty  percent  of  floor 
trading  post  rental). 

5.  Initiate  e  new  execution  services 
and  communicetion  charge  of  one 
hundred  doUars  per  month  per  receiver/ 
output  device  for  telephones  and  other 
communicetion  equipment  on  the 
trading  floors  utilized  for 
communicetion  with  odier  market 
centers  for  trade  execution  purposes. 

n.  Self-Regulatory  Oiganliation's 
Statement  of  the  Puipoee  of.  end 
Statutory  Basis  for,  the  Proposed  Rule 
Chenge 

In  its  filing  with  the  Commission,  the 
self-reguletory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rale  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  end  (C)  below,  of  the 
meet  significsnt  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  PHLX  Schedule 
of  Dues.  Fees  and  Charges.  The 
amended  schedule  increases  the  options 
transaction  charge  amongst  registered 
traders  and  specialists  for  the  first  time 
since  the  PHLX  began  trading  equity 
options  in  June  1975,  index  options  in 
liecember  1963,  and  foreign  currency 
options  in  December  1982  respectively, 
lite  increase  in  trading  post  rental  is  the 
first  since  the  PHLX  occupied  its  present 
facility  in  July  1981.  The  increase  in 
initiation,  membership  and  participation 
transfer  fees  is  the  first  since  October 
1983.  In  each  of  these  instances  the 
increased  fees  are  necessary  to  recover 
significantly  increased  costs  attendant 
to  providing  existing  members  and 


participants  with  services  necessary  to 
the  conduct  of  business  on  the 
Exchange. 

The  initiation  of  new  charges 
respecting  a  floor  facility  fee  and 
execution  services/communication 
charges  are  being  undertaken  at  this 
time  in  order  to  ^iriy  allocate 
significantly  increased  costs  attendant 
to  providing  existing  members  and 
participants  with  services  necessary  to 
the  conduct  of  business  on  the  floor  of 
the  Exchange. 

R  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  tiie 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

DL  Date  of  EOedivenees  of  the 
Propoeed  Rule  rhsnge  aad  Timing  for 
Commissioo  AdioB 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exdiange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  thst  such  sction  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  SoUdtatkMi  ef  CeoBBaents 

Interested  pesons  are  invited  to 
submit  writien  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  writien  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
acoordancx  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  E)C 
20549.  Copies  of  such  filing  will  also  be 
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available  for  inapectton  and  copying  a( 
tha  principal  ofHce  of  the  above- 
menlionad  aalf-regulatory  organiiation. 
All  aubmisaiont  ahould  refer  to  File  No. 
SR-NYSE-8&-20  and  should  be 
•ubmitted  by  February  1&.  1989. 

For  the  CommiMion.  by  th«  Diviiion  of 
Marfcal  Ratulatton.  punuant  to  delaaalad 
authority. 

Dated:  |anuary  IS.  IStSi 
iCKali. 


S»cntary. 

(PR  Doc  S»-iei2  Filed  1-a«-S8s  MS  am| 


Now  ic-i«7ii(  rat  Na  tii-MTai 


NanfOffl  vMDW  MHWRy  utv 


lanuary  tS^  1919. 

AMMCV.  Securitiea  and  Exchange 

Commiaaion  ("SEC'). 

ACTKM:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

/Ipp/icont- The  Hartford  Variable 
Annuity  Life  Inaurance  Company- 
Variable  Account  "A"  ("Applicant"  or 
"Variable  Account  "A""). 

Relevant  1940  Act  Sections:  Order 
requeated  under  aection  8(f). 

Sumwary  of  Application:  Applicant 
seeks  an  order  under  section  8(f)  of  the 
1940  Act  declaring  that  it  haa  ceased  to 
be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  June  2. 1968  and  amended  on  Auguat 
23. 1988  and  December  27. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  ia  ordered,  the  application 
will  be  granted.  Any  intereated  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requeats  must 
be  received  by  the  SEC  by  5:30  p-nu  on 
February  13. 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  raaaon  for  the  request  and 
the  issues  you  contest.  Serve  Applicant 
with  the  requeat.  either  personally  or  by 
mail  and  also  send  it  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
affidavit,  or.  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

aBW— T  Secretary.  SEC  480  5th  Street. 
NW..  Waahington.  DC  20649.  Hartford 
Ufa  Insurance  Companies,  P.O.  Box 
,  Hartford.  Connecticut  08104-2980. 
RTMM  w^OWMATlOW;  Qndy ). 
Rose.  Financial  Analyst  (202)  272-2068 
or  Qifford  B.  Kirsch.  Special  Counael 
(202)  273-2081  (Office  of  Inaurance 
Products  and  Legal  Compliance). 


rANV 

Following  is  a  summary  of  the 
application;  the  complete  application  ia 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  Commerical  copier  (800)  231-3282 
(in  Maryland  (301)  252-4300). 

AppUcant'a  Repceeantatioa 

1.  Applicant  a  unit  investment  trust, 
is  a  separate  account  which  was 
establiahed  under  the  laws  of  the  State 
of  Connecticut.  The  application  states 
that  Applicant  filed  a  Form  N-6B-2  on 
July  ia  1960.  Applicant  slates  that  a 
regiatration  statement  on  Form  S-6.  filed 
on  July  10, 198a  became  effective  on 
November  4. 198a 

2.  On  March  31. 1968.  Variable 
Account  "A",  sponsored  by  Hartford 
Variable  Annuity  Life  Insurance 
Company,  transferred  all  its  assets  and 
liabilities  to  Separate  Account  Twa  a 
unit  inveatment  trust  sponsored  by 
Hartford  Life  Insurance  Company. 

3.  All  dedaions  and  actiona  taken  to 
transfer  the  assets  and  liabilities  of 
Variable  Account  "A"  were  ratifled  and 
approved  on  September  3a  1985.  by  the 
Board  of  Directora  of  the  Hartford 
Variable  Annunity  Life  Insurance 
Company. 

4.  The  application  atalea  that  the 
transfer  was  pursuant  to  an  Order  of 
Exemption  under  the  Investment 
Company  Act  of  194a  File  No.  812-8882 
and  a  No-Action  Letter.  Ref.  No.  IP-1-88. 

5.  Hartford  Life  Insurance  Company 
assumed  all  expenses  relating  to  the 
transfer  of  Variable  Account  "A"  to 
Separate  Account  Two.  sponsored  by 
Hartford  Life  Inaurance  Company. 

8.  Applicant  has  no  other  debts  or 
liabilities  outstanding  and  ia  not  a  party 
to  any  litigation  or  administrative 
proceeding. 

7.  Applicant  has  no  securityholdera 
and  is  not  now  engaged  in  any  business 
activities. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
Iwiartiaa  C.  KaH. 
Secntary. 
[Fit  Doc  a0-ie65  Filed  1-24-49: 8:45  am) 


Applicant:  Hartford  Variable  Annuity 
Life  Insurance  Company— NQ  Variable 
Account  ("Applicant"  or  "NQ  Variable 
Account"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  under  section  8(f)  of  the 
1940  Act  declaring  that  it  has  ceased  to 
be  an  investment  company. 

Filing  Date:  The  application  was  Tiled 
on  June  2, 1968  and  amended  on  August 
23. 1968  and  December  27, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
February  13, 1969.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
Interest,  the  reason  for  the  n-KjuiiSt,  and 
the  issues  you  contest.  Serve  Applicant 
nvith  the  request,  either  personally  ur  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
affidavit,  or.  for  lawyere,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADOWW;  Secretary,  SEC.  450  5th  Street. 
NW..  Washington.  DC  20549.  Hartford 
Life  Insurance  Companies,  P.O.  Box 
2999,  Hartford,  Connecticut  06104-2999. 


Na  IC-197S8;  Me  Noi  811-«1i81 


Nwtford  VarlaM^Annutty  LH* 


January  18, 1988. 

AMNCV:  Sectirities  and  Exchange 

Commission  ("SEC'). 

ACTMM:  Notice  of  Application  for  an 

Order  under  the  Inveatment  Company 

Act  of  1940  (the  "1940  Act"). 


ft-noN  contact: 
Cindy  ).  Rose,  Financial  Analyst  (202) 
272-2058  or  Clifford  E.  Kirsch.  Special 
Counsel  (202)  272-2061  (Office  of 
Insurance  Products  and  Legal 
Compliance). 

tUPMUMNTIMIV  mkmmation: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (303)  252^4300). 

Appttcaofa  RapraaantatfcMM 

1.  Applicant,  a  unit  investment  trust, 
is  a  separate  account  which  was 
established  under  the  laws  of  the  State 
of  Connecticut  The  application  states 
that  Applicant  filed  a  Form  N-8B-2  on 
March  3a  1961.  Applicant  states  that  a 
registration  statement  on  Form  S-6.  filed 
on  March  3a  1961.  became  effective  on 
February  28. 1962. 

2.  On  March  31. 1988.  NQ  Variable 
Account  sponsored  by  Hartford 
Variable  Annuity  Life  Insurance 
Company,  transferred  all  its  assets  and 
liabilities  to  Separate  Account  Two.  a 
unit  investment  trust  sponsored  by 
Hartford  Life  Insurance  Company. 


3.  All  dedaions  and  actions  taken  to 
transfer  the  assets  and  liabUities  of  QP 
Variable  Account  were  ratified  nd 
approved  on  September  3a  1965  by  the 
Board  of  Directors  of  the  Hartford 
Variable  Annuity  Life  Inaurance    . 
Company. 

4.  The  application  states  that  the 
transfer  was  pursuant  to  an  Order  of 
Exemption  under  the  Investment 
Company  Act  of  104a  Pile  No.  812-6682 
and  a  No-Action  Letter  Ref.  No.  IP-1-88. 

5.  Hartford  Life  Insurance  Company 
assumed  all  expenses  relating  to  the 
transfer  of  NQ  Variable  Account  to 
Separate  Account  Two.  sponsored  by 
Hartford  Company. 

a  Applicant  has  no  debts  or  otfier 
liabilities  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

7.  Applicant  has  no  security  holders 
and  is  not  now  engaged  in  any  business 
activities. 

For  the  Commission,  by  the  Division 
of  investment  Management  pursuant  to 
delegated  authority. 
Jonathaa  G.  Katx. 
Secretary. 
|FR  Doc  89-1656  Hied  1-24-88:  8:45  am) 


OEP  ARTMCNT  OF  TRANSPORTATION 
Offlov  of  llw  Socfatiry 


;  SubniMala  to  OMB  on 
Jwwwy  18,1989 


r:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 

AcnOM:  Notice. 


r:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  January  18. 1969.  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  Oiapter 
35). 


vnoN  contact: 

John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requirements  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
2059a  teleplrane.  (202)  360-4735.  or  Gary 
Waxman  or  Sara  Faircbild.  Office  of 
Management  and  Budget  New 
Executive  Office  Building.  Room  3228. 
Washington.  DC  20503,  (202)  395-7340. 


-ANV 
Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwoiic  Reduction  Act  of  1980. 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  iubmitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial  approval  or  for  renewal  under 
that  Act  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirements  must  be  renewed  at  least 
once  every  three  years. 

information  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  offidals 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
commenta,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  offidals  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
January  18. 1909. 

DOT  Afo:  3168. 

OMBNo:Ne\». 

Administration:  Urban  Man 
Transportation  Administration  (UMTA). 

Title:  Control  of  Drug  Use  in  Mass 
Transportation  Operations. 

Need  for  Information:  The  information 
is  necessary  to  property  monitor  the 
effectiveness  of  the  program  and  to 
ensure  compliance  with  the  rule. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  build  a  data 
base  to  help  determine  continuing  need 
for  the  rule. 

Frequency:  Semi-annual,  annually, 
monthly. 

Burden  Estimate:  376.205.  ~ 

Respondents:  State  or  local 
Governments,  businesses,  or  other  for 
profit  non-profit  institutions,  and  small 
businesses  or  organizations. 

Form(s):  None. 

A  verage  Burden  Hours  Per 
Respondent  112.5. 

DOT  Na- 3109. 


OAffiyVo;  2100-0009. 

Administration:  Office  of  the 
Secretary.  Tariffs  Division. 

Title:  Part  221 — Construction. 
Publication.  Filing  and  Posting  of  Tariffs 
of  Air  Cairien  and  Foreign  Air  Carriers. 

Need  for  Information:  Section  403. 
Federal  Aviation  Act  of  1956.  as 
amended,  requires  that  all  air  carriera 
and  foreign  air  carriers  file  with  the 
DOT,  and  post  for  public  inspection, 
tariffs  containing  fares,  rates  and 
chaiges  which  apply  to  international  air 
transportation. 

Proposed  Use  of  Information:  Tariffs 
filed  are  used  by  carriers,  travel  agents. 
DOT.  odier  government  agencies  and 
general  public  to  determine  the  fares, 
rates  and  charges  for  international  air 
transportation. 

Frequency:  As  necessary. 

Burden  Estimate:  2.229.373. 

Respondents:  Air  carriers  and/or  their 
agents. 

FormfslN/A. 

A  verage  Burden  Hours  Per 
Respondent:  5  houra.  34  minutes. 

DOT  No:  3170. 

OM^ATo:  2137-0039. 

Administration:  Research  and  Spedal 
Programs  Administration. 

Title:  Hazardous  Materials  Inddent 
Reports. 

Need  for  Information:  Hazardous 
Materials  Inddent  Reports  are  used  and 
needed  for  evaluation  of  the  adequacy 
of  the  hazardous  materials 
transportation  standards  as  set  forth  in 
the  regulations  for  their  transportation. 

Proposed  Use  of  Information:  The 
reports  are  used  to  evaluate  the 
adequacy  of  existing  regulations  for  the 
packaging,  marking  and  labeling  of 
hazardous  materials:  exemptions  to  the 
regulations:  etc.  so  as  to  determine 
what  dianges.  if  any.  are  needed. 

Frequency:  On  occasion  of  reportable 
incident 

Total  Estimated  Burden:  SJBB3  houre. 

Respondents:  Carriers  of  hazardous 
materials. 

Form  Numberfs):  Department  of 
Transportation  Hazardous  Materials 
Incidmt  Report  (DOT  F  580ai). 

Estimated  A  verage  Per  Respondent- 1 
hour. 

DOT  No:  Sin. 

OMB  No:  ZldlS^-W2». 

Administration:  Federal  Railroad 
Administration. 

Title:  Control  of  Alcohol  and  Drug  Use 
in  Railroad  Operations. 

Need  for  Information:  To  deter  use  of 
alcohol  or  drug  involvement  in  railroad 
operations. 

Proposed  Use  of  Information:  FRA 
and  the  railroad  industry  uses  this 
information  to  determine  the  extent  of 
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Um  alcohol  and  drug  problena  and  to 
omail  tha  wktoapraad  naa  of  aloaM 
aaddn^r 

nw^uincy:  Racordkaaptn^  On 
Occasion.  Monthly. 

BurdmrBBtimate:  139370  Hours  (1st 
Ysaii  111.186  Hours  (Sahsequsnt 
Ysars). 

RmpondtntM:  440  RaUroads. 

Fom(»):  FRA-P^aOiTS  and  FRA-P- 
918a74. 

Average  Burdtn  Houn  Fat 
Rmpoodent:  11  Hours  for  rsporting 
burdsn  and  279  hoars  for  rsoordksaping 
burdon. 

ZX>rAb:S17X 

OA#5AtoLN«w. 

Attniniatration:  Federal  Avtation 
Administration. 

Title:  Security  Programs  for  Foreign 
Air  Carriers. 

Need  for  Information:  This 
amendment,  which  requires  foreign  air 
carriers  to  submit  a  written  security 
program  to  the  FAA  for  the 
Administrator's  approval,  will  snsura 
that  adequate  security  measures  are 
being  implemented  by  foreign  air 
carriers  that  land  or  take  off  in  the 
United  States.  The  purpose  of  the 
amendment  is  to  raduoe  fatalitias  and 
property  damage  attributable  to  acts  of 
criminal  violence  and  air  piracy. 

Propoeed  Use  of  Information:  To 
ensure  that  adequate  security  measures 
are  being  implemented  by  foreign  air 
carriers  that  land  on  take  off  in  the 
United  States. 

Frequency:  One  time. 

Burden  Ettimate:  17,700  hours. 

Respondents:  Foreign  Air  Carriers. 

Form(ap  None. 

A  verage  Burden  Houra  Far 
Raapondent  100  hours. 

DOT  No:  3173. 

OM5  A/a-213O-0O3& 

Adminiatration:  Federal  Aviation 
Administration. 

Title:  Notice  of  Landing  Area 
Proposal. 

Need  for  Information:  FAR  Part  157 
requires  that  each  person  who  intends  to 
construct,  activate  a  runway  or  taxiway. 
or  change  the  status  of  an  airport  to 
public  use.  shall  notify  the 
Administrator.  This  action  is  necessary 
to  help  to  ensure  aviation  safety  through 
current  and  updated  information. 

Propoaed  Use  of  Information:  The 
information  will  provide  advice  as  to  the 
effect  the  proposal  will  have  on  existing 
airports  and  on  the  safe  and  efficient 
use  of  airspace  by  aircraft.  It  will  be 
used  for  aeronautical  charting  data  and 
for  a  national  airport  system  plan. 

Frequency:  As  required. 

Burden  Eatimate:  2280  hours  snnually. 

Reapondenta:  Anyone  who  intends  to 
construct  a  runway,  activate  a  runway 


or  taxiway.  or  change  the  status  of  an 
alrpofl 

Pbiw(a):  FAA  Pom  7400-1. 

Averaae  Burden  Houra  Far 
ReapondenL-  It  is  estimated  that  It  takas 
an  average  of  45  minutes  to  complete  the 
form. 

DOTNa-nri. 

OMVMv  2128-0614. 

Adminiatration:  Federal  Hi^way 
Administration. 

Tith:  Utility  Acooounodatioa  Pobdea. 

Need  for  Information:  For  FHWA  to 
fulfill  its  statutory  obligatioo  rsgsrding 
otiUty  ass  of  right-of-way  on  Foderal-aid 
highway  protects. 

Propoaed  Uae  of  Information:  For 
FHWA  to  review  and  approve  State 
highway  agendas  utility  accommodation 
polides. 

Frequency:  After  initial  submission, 
submission  on  3  to  5  year  cycle  ss 
needed. 

Burden  Eatimate:  2J00. 

Reapondenta:  State  highway  agendas. 

fonn^«>N/A. 

A  verage  Burden  Houra  Per  Reaponae: 
260  hours  per  respondent 

DOT  No:  3175. 

OMBAb.  2125-0631. 

Adminiatration:  Federal  Highway 
Administratkm. 

Title:  Alternate  Procsdurss  for 
Procassi^  Utility  or  Railroad 
Adiustments. 

Need  for  Information:  For  FHWA  to 
meet  its  statutory  obiiflatians  to  | 
and  approve  Slate  Hi^way  i 
applications  for  sitemate  proosduies  for 
processing  utility  or  railroad 
adiustments. 

Propoaed  Uae  of  Information:  For 
FHWA  to  determine  the  State  highway 
agendes  polides  and  procedures  for 
handling  utility  or  railroad  adjustments. 

Frequency:  On  occasion 

Burden  Estimate:  80  hours 

Reapondenta:  State  highway  agendes 

Formfap  N/A 

A  verage  Burden  Houra  Per 
Reaponaea:  40  hours  per  respondent 

Issued  in  Washingtoo.  DC  on  )anuary  18, 
1980. 

Kebert  f.  Wfeeas. 
DinctoroflnfonnaUon  Rsaourca 
Management 
|FR  Doc  88-1642  Piled  l^M-88: 8:45  am] 


Air  Cantor 
Qdurtng 


lanuary  13, 1988. 

The  following  applications  for 
certificates  of  public  convenience  and 


necessity  and  foreim  air  carrier  permits 
were  fHad  undw  8«ibpart  Q  of  the 

Department  of  Transpoitatkn's 

Procedural  Regulstions  (See  14  CFR 
302.1701  at  aeq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  sat  forth 
below  for  each  appUcatian.  Following 
the  answer  period  DOT  may  prooesa  tha 
application  by  expedited  procedures. 
Sodi  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

DockatNa  81606 

Date  Piled  January  9. 196a 
Due  Date  for  Anawera,  Conforming 
Appiicationa.  or  Motion  to  Modify 
Scope:  February  6, 1969. 

Deacription:  Application  of  Pakistan 
International  Airlines  Corporation, 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations,  requests 
an  amendment  to  its  foreign  air  carrier 
permit  to  add  Madrid.  Spain  as  an 
intermediate  point  of  its  current  U.S.- 
Pakistan route. 
PkyOisT.Kaylar. 

Chief,  Documentary  Servicaa  Diviaion. 
(FR  Doc.  a»-1880  Filed  l-M-aSc  8:45  an] 


I<Mar86-1-66( 


1 


CarlHIcata  Auttiorlly 


I  Department  of  Transportation. 
ikCnONc  Notice  of  order  to  show  cause. 


;  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Trump  Shuttle. 
Inc.  fit  and  awarding  it  a  certiHcate  of 
public  convenience  and  necessity  to 
engage  in  domestic  scheduled  air 
transportation  of  persons,  property,  and 
mail 

OATIS:  Persons  wishing  to  file 
obiections  should  do  so  no  later  than 
February  2. 1968. 

AOOIWSOIS:  Obiections  and  answers  to 
obiections  should  be  filed  in  Docket 
45021  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 


kTMN  contact: 
Mrs.  lanet  A.  Davis.  Air  Csrrier  Fitness 
Division  (P-56,  Room  6401).  U.& 
Department  of  Transportation.  400 


Seventh  Street  SW..  Washington,  DC 
20590.  (202)  366-9721. 

Dated:  Janiuiy  18, 1988. 
Cragofy  8.  Dole, 

Assistant  Secretaiyfor  Policy  and 

International  Affairs. 

[FK  Doc.  88-1641  Filed  1-24-80: 8:45  am) 


[Dodiat  375S4) 

Ordar  AdlusUng  tha  Standard  Foreign 
Far*  Laval  Indai 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Pub.  L  96- 
192.  requires  that  the  Department  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adiusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operation  costs  per  available 
seat-mile.  Order  60-2-09  established  the 
first  interim  SFFL  and  Order  86-12-24 
set  the  currently  effective  two-month 
SFFL  applicable  through  January  31, 
1989. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  February  1, 
1989.  we  have  projected  nonfuel  costs 
based  on  the  year  ended  September  30. 
1988  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest 
experienced  monthly  fiiel  cost  levels  as 
reported  to  the  Department 

By  Order  89-1-28  fares  may  be 
increased  by  the  following  factors  over 
the  Odober  1. 1979.  level: 

Atlantio— 1.1738 

Latin  American — 1.2346 

Padfio— 1.6510 

Canada— 1.2426 

For  further  information  contact:  Keith  A. 
Shangraw  (202)  368-2439. 

By  tlie  Department  of  Transportation. 

Dated  January  18. 1988. 
Gregory  S.  Dole. 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
(FK  Doc  88-1640  Filed  1-24-88;  8:45  am] 
aajjNQ  COOS  4sis.aMi 


Fadaral  Aviation  Administration 
(ACIIa43.19-1A] 

Propoaad  RavWon  of  Advisory 
CirculM>  (AC)  43.13-1A;  AcoaptaMa 
Mothoda.  Tachniquas,  and  Practicas, 
Aircrallinapoctlon  and  Rapair 


:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  FAA  ia  solidting  comments  on 
the  proposed  revision  to  AC  43.13-lA. 


widely  used  by  the  aviation  community 
as  guidelines  and  acceptable  practices 
for  aircraft  inspection  and  repair. 
Comments  are  requested  from  the  public 
regarding  required  revisions,  changes, 
corrections,  and  inclusion  of  new  or 
diff^erent  information. 
date:  Comments  must  be  received  on  or 
before  April  28, 1989. 
ADDRESSES:  Mail  or  deliver  comments 
and  suggestions  to:  Federal  Aviation 
Administration,  Aviation  Standards 
National  Field  Office,  Engineering  and 
Manufacturing  Branch,  Airman's  Record 
Building,  Room  203,  Attention:  AVN- 
110,  P.O.  Box  25062, 6500  S.  MacArthur, 
Oklahoma  City,  Oklahoma  73125. 
Comments  mailed  or  delivered  must  be 
identified  with  "AC  43.13-lA." 


FOR  RIRTNER  WTORSUTION  CONTACT: 
Mr.  Geoige  Torres,  AVN-lia  at  the 
above  address,  telephone:  (405)  686- 
4374. 

SUPPLEMENTARY 


r:  This  notice  announces  a 
proposed  revision  to  AC  43.13-lA 


Comments  inviiad 

Interested  persons  are  invited  to  make 
comments  and/or  recommendations  as 
to  changes  and  the  kinds  of  information 
they  would  like  to  see  incorporated  in 
this  revision.  All  communications 
received  on  or  before  die  dosing  date 
for  comments  will  be  considered  before 
revising  the  AC  Comments  may  be 
inspected  at  the  above  address,  in  Room 
203,  weekdays,  except  Federal  holidays, 
between  6M)  a.m.  and  4-JO  p.m. 

Commentors  wishing 
acknowledgement  of  receipt  of  their 
comments  must  submit,  with  their 
conmients,  a  self-addressed  stamped 
postcard  bearing  the  statement:  "AC 
43.13-lA."  The  card  will  be  dated  and 
returned  to  the  sender. 

Types  of  comments  solidted  include: 

1.  Noted  errors — typographical  or 
data. 

2.  Suggested  inclusion  of  new 
material. 

3.  Suggested  additional  chapters  or 
addition  of  latest  state-of-the-art 
technology. 

4.  Suggested  clarification  or  rewrite  of 
existing  material 

Discussion  of  the  Proposed  Advisory 
Circular 

Advisory  Circular  43.13-lA  contains 
acceptable  methods,  techniques,  and 
practices  for  aircraft  inspections  and 
repairs  used  by  the  aviation  industry  in 
the  absence  of  manufacturer's 
instructions.  This  AC  widely  used  by 
the  general  aviation  industry,  was  last 
revised  in  1972.  In  1966,  proposal  was 
made  to  revise  this  document  in  two 
phases.  Phase  L  correction  of  errors  and 
deletion  of  obsolete  material  was 


completed  in  1988  and  identified  as 
Change  3.  This  AC  with  Change  1.  2. 
and  3  incorporated,  is  now  available 
from  GPO  under  stock  number  050-007- 
00606-3  at  a  price  of  $18.  Phase  n  will  be 
a  completed  revision  of  the  present 
document  It  will  also  incorporate 
information,  but  not  t>e  limited  ta 
composites,  lighter  than  air  airships  (hot 
air  balloons),  sailplanes/gliders, 
helicopters,  avionics,  and  new 
technologies. 

This  AC  was  developed  for,  and  is 
used  extensively  by  the  aviation 
community.  Therefore,  it  has  a 
significant  influence  on  aviation  safety. 

To  assure  its  contents  are  accurate 
and  current  industry's  input  and 
expertise  are  needed.  '^ 

RicfaatdCHaU, 
Manager.  Regulatory  Support  Division. 

Issued  in  Oldaiioma  City.  Oklahoma  on 
December  16. 198& 
|FR  Doc  89-1603  Filed  1-24-88: 8:45  am] 


Propoaad  Advisory  Circular  21-PCIIC; 
Production  CaiUfltaUuii  MultlnaUuiiai/ 
MuMcorponrta  Consortia 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 


:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  21-PCMC  Production 
Certification  Multinational/ 
Multicorporate  Consortia  for  review  and 
comments.  The  proposed  AC  21-PCMC 
provides  information  and  guidance 
concerning  an  acceptable  means,  but  not 
the  only  means,  of  demonstrating 
compliance  with  the  requirements  of  the 
Federal  Aviation  Regulations  (FAR)  Part 
21,  Certification  Procedures  for  Prtxlucts 
and  Parts. 

DATE:  Conunents  submitted  must 
identify  the  proposed  AC  21-PCMC  file 
number  P8-220-133.  and  be  received  by 
February  27, 1989. 


:  Copies  of  the  proposed  AC 
21^'CMC  can  be  obtained  from  and 
comments  may  be  returned  to  the 
following:  Federal  Aviation 
Administration,  Production  Certification 
Branch,  AIR-220.  Aircraft 
Manufacturing  Division.  Aircraft 
Certification  Service,  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 


FOR  FURTHER  WTORMATION  CONTACT 

Diana  Smith,  Production  Certification 
Branch,  AIR-22a  Aircraft 
Manufacturing  Divisioa  Room  333, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration.  600 


S711 
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lnd«p«nd>«c«  Avwum.  SW.. 
Waskii^toii.  DC  206m  (HB)  2tff-9an. 


Hm  propoMd  AC  n-PCMC  provfcln 
tnfomMtkm  and  deacribes  criteria  lo  be 
emphatiaad  in  evahiating  and  approving 
th«  quality  control  tystan  of  a 
mullinationai  or  nratticorporata 
consortium  seeking  a  production 
certincate  (PC). 

riiwiiiili  ImrHai 

Interested  persons  are  Invited  to 
comment  on  tt»e  proposed  AC  ZI-PCMC 
listed  in  this  notice  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire  lo  the  aforementioned 
specific  address.  All  communications 
received  on  or  before  the  closing  date 
for  rnwBssnts  specified  above  will  be 
considered  by  the  Director.  Aircraft 
Certtfkatioa  Service,  before  isauing  the 
final  AC 

Comments  received  on  the  propoaed 
AC  21-PCMC  may  be  examined,  before 
and  after  the  comment  closing  date,  in 
Room  333.  FAA  Headquarters  Building 
(FOB-lOA).  800  Independence  Avenue. 
SW..  Washington.  DC  20601.  between 
8:30  a.m.  and  4:30  pja. 

Issum)  in  Wsahlngton.  DC  oo  Decaaibsr  29. 

isaa. 

A^tlBllCgSBlSilM. 

Acting  Manager.  Aircraft  Manufacturing 

DiviMton. 

(Pit  Doc  a»-iaM  PIM  t-M-H(  8:45  am| 


DEPARTMCNT  OF  TNI  TNCASURV 


IDslsaaMon  Ortfar  Na  4  (Rev.  1t)| 


Aomcv:  Internal  Revenoe  Service. 
Treasury. 

:  Delegation  of  authority. 


\  Regional  Inspcctora  are 
delegated  authority  to  Issue  a  "{ohn 
Doe"  summons  in  which  the  proper 
name  or  names  of  ttie  taxpayer  is  not 
identified  because  it  is  unknown  or 
unidentifiable.  The  text  of  the  delegation 
order  appears  below: 

WPVmcrm  OATK  lanuary  26, 1860. 

MN  I'UMTMIII  M^ORMAIMM  COKtMSti 
lamea  Hardy.  IJS.-OA.  Room  8008. 1111 
Constitutioa  Avemia.  NW..  Washiagton. 


DC  aoaa«:  Telapkoa«  (202)  I 

(no«  a  loU-free  teleplMoe  n—har). 

Chiaf.  Opnmtmmt  Am^ftia  Bronck. 
OidirNo.4(Bav.tt| 

Effective  dale:  1- 


AatherilytolsMMS 


■aMa«.to 


1(a)  The  aMtliotitiea  graalad  to  tha 
CommiasioiMr  of  Intanial  Ravenua  by  26 
CFR  301.7B(»-l(b).  301.7003-1. 30L7604- 
1  and  3O1.700S-l(a)  and  the  Mthoritiaa 
conUlned  in  Section  7100  of  the  Internal 
Revenue  Code  of  1964  and  vested  in  the 
Conunisaioner  of  Intetnal  Revenue 
Service  by  Treasury  Department  Order 
Na  150-10  lo  issue  summonses;  to  set 
the  time  and  place  for  appearance:  to 
serve  summonses;  to  take  testimony 
under  oath  of  the  person  summoned:  to 
receive  and  examine  books,  papers, 
records  or  other  data  produced  in 
compliance  with  the  aunaona;  to 
enforce  summonses:  lo  apply  for  court 
orders  approving  the  service  of  John  Doe 
Summonses  issued  under  Section  7a00(f) 
of  the  bitemal  Revenue  Code:  lo  apply 
for  court  orders  suspending  the  notice 
requirements  in  the  case  of  summonses 
issued  onder  Section  7008(g)  of  the 
Internal  Revenue  Coda:  and  under 
SecUon  760e(iN2)  of  the  bilemal    - 
Revenue  Coda:  nay.  when  requested, 
certify  lo  third-party  recon&ecpers  that 
no  action  to  quash  has  been  timely 
initialed  or  that  the  taxpayer  has 
consented  lo  the  examination  of  the 
records  summonsed,  are  delegated  to 
the  officers  and  employees  of  the 
Internal  Revenue  Service  specified  in 
paragraphs  1(b).  1(c).  and  1(d]  of  this 
Order  and  subiect  to  the  limitations 
stated  in  paragraphs  1(b).  1(c).  1(d).  5. 
and  6  of  this  Order. 

1(b)  The  authorities  to  issue 
summonses  and  to  perform  the  other 
functions  related  thereto  specified  in 
paragraph  1(a)  of  this  Order,  are 
delegated  to  all  District  Directors  and 
the  following  officers  and  employees, 
provided  that  the  authority  to  issue  a 
summons  in  which  the  proper  name  or 
names  of  the  taxpayer  or  taxpayers  is 
not  identiried  because  unknown  or 
unidentiriable  (hereinafter  caUed  a 
")ohn  Doe"  sammons)  may  be  exercised 
only  by  said  officers  and  employees. 

(1)  inspection:  Director.  Inlcmal 
Security  Division  and  Regional 
Inspectors. 

(2)  Intematioiiai:  Depaty  Assistant 
Commissioner  and  Directors,  OfTices  of 
Compliance  and  Foreign  Programs. 

(3)  District  Criminal  Investigation: 
Chief  of  Division,  except  this  authority 


inslreamlinaddtotricis  is  Uraited  to  the 
District  Director. 

(4)  District  Collsctieo  Activity:  Chief 
of  Division,  except  this  aatbotity  in 
streamlined  districU  is  liatitad  to  the 
District  Director. 

(5)  District  Examination:  Chief  of 
Division,  except  this  authority  in 
streamlined  districts  is  limited  to  the 
District  Director. 

(6)  District  Employee  Plans  and 
Exempt  Organizations:  Chief  of  Division. 

1(c)  The  authorities  to  issue 
summonses  except  "John  Doe" 
suranonses.  and  to  perform  other 
functions  related  thereto  specified  in 
paragraph  1(a)  of  tliia  Order,  are 
delegated  to  the  following  officers  and 
employees: 

(1)  Inspection:  Assistant  Regional 
Inspectors  (internal  Security)  and  Chief. 
Investigations  Branch. 

(2)  Assistant  Commissioner 
(International):  Criaunal  Investigation 
Special  Agents:  Collection  Group 
Managers:  and  Examination  Case 
Managers  and  Group  Managers. 

(3)  District  CHsainiBl  Investigatian: 
Assistant  Chief  of  Division;  and  Special 
Agents. 

(4)  District  Collection  AcUvity: 
Assistant  Chief  of  Division:  Group 
Managers. 

(5)  District  Bxaminattan:  Case 
Managers.  Groap  Mansgers  and.  in 
streamlined  districts  Chieb, 
Examination  Section. 

(6)  District  Employee  Plans  and 
Exempt  Organizations:  Group  Managers. 

1(d)  The  authority  to  issue  summonses 
except  "John  Doe"  sumsaonses  and  to 
perform  the  other  functions  related 
thereto  specified  in  paragraph  1(a)  of 
this  Order  is  delegated  to  the  following 
officers  and  employees  except  that  in 
the  instance  of  a  summons  to  a  third 
party  witness,  the  issuing  officer's  case 
manager,  group  aianager,  or  any 
supervisory  official  above  that  level,  has 
in  advance  personally  authorized  the 
issuance  of  the  summons.  Such 
authorization  shall  be  manifested  by  the 
signature  of  the  authorizing  officer  on 
the  face  of  the  original  and  all  copies  of 
the  summons  or  by  a  statement  on  the 
face  of  the  original  and  all  copies  of  the 
summons,  signed  by  the  issuing  officer, 
that  he/she  had  prior  authorization  to 
issue  said  summons  and  stating  the 
name  and  title  of  the  authorizing  official 
and  the  date  of  authorization. 

(1)  Assistant  Conunissioner 
(International):  Internal  Revenue 
Agents:  Attorneys.  Estate  Tax;  Eatale 
Tax  Examiners:  Revenue  Service  and 
Assistant  Revenue  Service 
Representatives:  Tax  Auditors;  and 
Revenue  Officers;  CS-0  and  above. 


(2)  District  Collection:  Revenue 
Officers.  GS-O  and  above. 

(3)  District  Examination:  Internal 
Revenue  Agents:  Tax  Auditors: 
Attorneys.  Estate  Tax:  and  Estate  Tax 
Examiners. 

(4)  District  Employee  Plans  and 
Exempt  Organizatioiis:  Internal  Revenue 
Agents:  Tax  Law  Specialists;  and  Tax 
Auditors. 

(e)  Each  of  the  officers  and  employees 
referred  lo  in  paragaphs  1(b),  1(c].  and 
1(d)  of  this  Order  may  serve  a  summons 
whether  it  is  issued  by  him/her  or 
another  official. 

(f)  Revenue  Represenatives.  GS-5  and 
above,  aides  of  Revenue  Officers.  GS-5 
and  above,  and  Revenue  Officers,  who 
are  assigned  to  the  district  Collection 
activity  may  serve  any  summons  issued 
by  the  officers  and  employees  referred 
to  in  paragraphs  1(b).  1(c)  and  1(d)  of 
this  Order. 

(g)  Tax  Fraud  Investigative  Aides. 
GS-5  and  above,  who  are  assigned  to 
the  district  Criminal  investigation 
activity  may  serve  any  summons  issued 
by  the  officers  and  employees  referred 
to  in  Paragraphs  1(b)  and  1(c)  of  this 
Order. 

2.  Each  of  the  officers  and  employees 
referred  to  in  paragraphs  1(b),  1(c),  and 
1(d)  of  this  Onder  authorized  to  issue 
simunonses.  is  delegated  the  authority 
under  28  CFR  301. 7e02-l(b)  to  designate 
any  other  officer  or  employee  of  the 
Internal  Revenue  Service  referred  to  in 
paragraph  4(b)  of  this  Order,  as  the 
individual  before  whom  a  person 
summoned  pursuant  to  Section  7602  of 
the  Internal  Revenue  Code  shall  appear. 
Any  such  other  officer  or  employee  of 
the  Internal  Revenue  Service  when  so 
designated  in  a  summons  is  authorized 
to  take  testimony  under  oath  of  the 
person  summoned  and  to  receive  and 
examine  books,  papers,  records  or  other 
data  produced  in  compliance  with  the 
summons. 

3.  Internal  Security  Inspectors  are 
delegated  the  authority  under  26  CFR 
301.7603-1  to  serve  summonses  issued  in 
accordance  with  this  Order  by  any  of 
the  officers  and  employees  of  the 
Inspection  Service  referred  to  in 
paragraphs  1(b)(1)  and  1(c)(1)  of  this 
Order  even  though  Internal  Security 
Inspectors  do  not  have  the  authority  to 
issue  summonses. 


4(a).  The  authorities  granted  to  the 
Commissioner  of  Internal  Revenue  by  26 
CFR  301.7602-1(3),  and  301.7605-1  (a)  to 
examine  books,  papers,  records  or  other 
data,  to  take  testimony  under  oath  and 
to  set  the  time  and  place  of  examination 
are  delegated  to  the  officers  and 
employees  of  the  Internal  Revenue 
Service  specified  in  paragraphs  4(b)  and 
4(c)  of  this  Order  and  subject  to  the 
limitations  stated  in  paragraphs  4(c)  and 
6  of  this  Order. 

4(b)  General  Designations 

(1)  Inspection:  Director,  Internal 
Security  Division;  Directw.  Internal 
Audit  Division:  Regional  Inspectors; 
Internal  Auditors;  Management 
Auditors:  Internal  Security  Inspectors; 
Investigators  (Internal  Security);  and 
Internal  Security  Assistants. 

(2)  District  Criminal  Investigation: 
Assistant  Chief  of  Division:  and  Special 
Agents. 

(3)  International:  Deputy  Assistant 
Commissioner  (International).  Special 
Agents;  Case  Managers:  Group 
Managers.  Internal  Revenue  Agents; 
Estate  Tax  Attorneys;  Estate  Tax  Law 
Cleriu;  Estate  Tax  Examiners;  Revenue 
Service  and  Assistant  Revenue  Service 
Representatives;  Tax  Auditors;  and 
Revenue  Officers. 

(4)  District  Collection  Activity: 
Assistant  Chiefs  of  Division;  Revenue 
Representatives  and  Office  Collection 
Representatives. 

(5)  District  Examination:  Internal 
Revenue  Agents:  Tax  Auditors;  Estate 
Tax  Attorneys;  Estate  Tax  Law  Clerks; 
and  Estate  Tax  Examiners. 

(6)  District  Employee  Plans  and 
Exempt  Oiganization:  Internal  Revenue 
Agents:  Tax  Law  Specialists;  and  Tax 
Auditors. 

(7)  Service  Center  Revenue  Agents; 
Tax  Auditors;  Tax  Examiners  in  the 
correspondence  examination  function: 
and  Special  Agents. 

4(c)  District  Directors,  Service  Center 
Directors,  Regional  Inspectors,  and  the 
Chief  of  Investigation  Branch.  Internal 
Security  Division,  may  redelegate  the 
authority  under  4(a)  of  this  Order  to 
student  trainees  (Revenue  Officer), 
student  trainee  (Accounting  Student 
Trainee).  Audit  Accounting  Aides.  Tax 
Fraud  Investigative  Aides,  aides  or 
trainees  (Internal  Auditor)  and  student 
trainees  (Internal  Security  Inspector), 
provided  that  each  student  trainee  or 


aide  shall  exercise  said  authority  only 
under  the  appropriate  supervision  of  a 
Revenue  Officer,  Tax  Auditor.  Revenue 
Agent,  Special  Agent.  Internal  Auditor, 
or  Internal  Security  Inspector,  as 
applicable. 

5.  Under  the  authority  granted  to  the 
Commissioner  of  Internal  Revenue  by  26 
CFR  301.7622-1,  the  officers  and 
employees  of  the  Internal  Revenue 
Service  referred  to  in  paragraphs  1(b). 
1(c).  l(d],  and  4(b)  and  4(c)  of  this  Order 
are  designated  to  administer  oaths  and 
affirmations  and  to  certify  to  such 
papers  as  may  be  necessary  under  the 
internal  revenue  laws  and  regulations 
except  that  the  authority  to  certify  shall 
not  be  construed  as  applying  to  those 
papers  or  docimients  the  certification  of 
which  is  authorized  by  separate  order  or 
directive. 

(a)  Revenue  Representatives  and 
Office  Collection  Representatives 
referred  to  in  paragraph  4(b)(4)  of  this 
Order  are  not  designated  to  administer 
oaths  or  to  perform  the  other  functions 
mentioned  in  this  paragraph,  except  that 
Revenue  Representatives.  GS-5  and 
above,  are  authorized  to  certify  the 
method  and  mannn-  of  service,  and  the 
method  and  manner  of  giving  notice, 
when  performed  the  functions  and 
duties  contained  in  paragra|rfi  1(f)  of  this 
order. 

(b)  Tax  Fraud  Investigative  Aides. 
GS-5  and  above,  referred  to  in 
Paragraph  4(c)  of  this  Order  are  not 
designated  to  administer  oaths  or  to 
perform  the  other  functions  mentioned 
in  this  paragraph:  except  that  the  Tax 
Fraud  Investigative  Aides,  GS-5  and 
above,  are  authorized  to  certify  die 
method  and  manner  of  service,  and  the 
method  and  manner  of  giving  notice, 
when  performing  the  functions  and 
duties  contained  in  Paragraph  1(g)  of 
this  Order. 

6.  The  authority  delegated  herein  may 
not  be  redelegated  except  as  provided  in 
paragraph  4(c). 

7.  Delegation  Order  No.  4  (Rev.  18). 
effective  October  31. 1987.  is 
superseded. 

Date:  January  13. 1988. 

Approved: 
Micfaael ).  Mutphy. 
Senior  Deputy  Conunissioner. 
(PR  Doc  80-1623  Filed  1-24-88;  8:45  am] 
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Sunshine  Act  Meetings 


Vol.  S4.  No.  IS 
Wednesday,  lanwary  23^ 


TN»  McSon  d  tw  FEDERAL  REGISTER 

undw  •••  "OtfttmiMt^t  In  Ww  SmiNnc 
Act-  (Pub.   L   •4-400»  5  U&a   5S2b<«M3) 


laniMry  It.  It 

The  following  notice  of  meeting  is 
publi»hed  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  04-409.  5  U.S.C.  S52B: 

TNM  AND  fUkCa:  10:00  a.m..  lanitary  2S. 
1989. 

PlACa:  82S  North  Capitol  Street.  NE.. 
Room  09OA.  Washington.  DC  20420. 

tTATUt:  Open. 

MikTTUM  TO  M  COMW—De  Agenda. 

Nola.— Iteint  titled  on  the  agenda  may  be 
deleted  without  htrthar  notice. 


CONTACT  MMON  KM  I 
iNrowMATiow:  Linwood  A.  Watson.  |r.. 
Acting  Secretary.  Telephone  (2Q2)  357- 
8400. 

This  ia  a  list  of  matters  to  b« 
considered  by  the  Commission.  It  docs 
not  include  a  listing  of  all  papers 
relevant  to  the  itema  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Roon. 

CoamqI  ^nvec  A^hms 

kMMA  Meeting— fanuory  25.  lOBB,  Re^uiar 
Meeting  (UkOO  ajn.) 

CAP-1. 
ProiMl  No.  64Sfr^)0a  VilUge  of  CrMO 

Island.  New  York 
CAP-r 
Docket  No.  HB09-7S-1-002.  Alabama 
Pmw  Con  petty 
CAP-3. 
Protect  No.  10&a4-an.  Morth  Coast 
liavelopmant  Coatpany.  Inc. 
CAP-4. 
Protect  No.  7306-004.  WJ4.  Lewis  A 
Associates 
CAP-«. 
Protect  No.  eiS-OOa.  Pacific  Caa  *  Elsclric 
Company 
CAP-S. 

Protect  No.  7287-008.  foseph  M.  Keating 
CAP-7. 
Protect  Na  n7IM)02.  Merced  IrrisHtion 
District 
CAP-8. 
Protect  No.  2144-007.  Qly  of  Seattle. 
Washington 
CAP-0. 
Docket  No.  EltS»-1-00a  Wisconsin  Power 
A  Light  Company 
CAP-ia 


Docket  Noe.  BRS8-W4-oea  Ems-«»-<X» 
sad  BRW-an-OOOi  SoedMTii  Compeay 
8enrieoa.lnc. 
CAF-11. 
Docket  Na  EFW-aOftl-OOa  United  States 
Department  of  Energy — BonneviUa 
Power  Administration 
Docket  No.  ER8»-53-00a  Southern 
Cahfemia  Ediaon  Company 
CAP-IX 

Docket  No.  BKSa  568  OOP.  WtSS  588  OOP. 
ER8»-M9-000.  EM8-S07-aOO  and  EM8- 
688  OOP.  Aaiencan  Electric  Power 
Compaaias 
CAP-13. 
Docket  Na  EL83-24-O0e,  Seminole  i3actric 

Cooperative.  Inc. 
Docket  No  ER84-379-006.  Florida  Power 
and  Light  Company 
CAP-14. 
Docket  Na  EM8^433-O0a  Central 
Louisiana  Eleclrtc  Company 
CAP-IS. 
Docket  No.  ERa8-«9»-0(X).  Kanawha  Valley 
Power  Company 
CAP-18. 
Docket  No.  ERa8-S06-00a  Canal  Electric 
Company 
CAP-17. 

Docket  Na  ERSB-7V-000.  Northern  States 
Po«*er  Co■^>any  (Mianesotal 
CAP-IA 
Docket  No.  ELa»-2-000.  Qty  of  Pi^tua.  Ohio 
V.  Dayton  Power  and  Light  Company 
CAP-19. 
Docket  No.  EL8O-3-0Qa  South  Carolina 
Public  Service  Authority.  Central  Electric 
Power  Cooperative.  Inc.  and  Mid- 
Caroiina  Electric  Cooperative.  Inc.  v. 
Soutli  Carolina  Electric  S  Cat  Company 

Coosanl  Miscallaiwowt  Agenda 

CAM-1. 
Docket  No.  RM88-28-000.  Revision  of  Pilii« 

Fees  For  Natural  Cat  Rate  and  Tariff 

Pilings 
CMA-Z. 

Docket  Noa.  RM8A-14-002  and  RM88-1 V 

001.  Interpretation  of.  and  Hegulatkias 

under.  Section  5  of  the  Outer  CoMinental 

Shelf  Lands  Act  (OCSLA)  Goveraii^ 

Transportation  of  Natural  Gas  by 

Interstate  Natural  Gas  Pipelines  on  the 

Outer  Continental  Shelf 
CAM-3. 
Docket  Na  GPB7-74-O0a  CMC 

Devclopatent  Company 
CAKM. 
Docket  Na  SAS7-2-a01  Pogo  Producli« 

Company 
Docket  No.  SA87-3-003.  Mobil  Exploration 

and  Producing  North  America.  Inc.  and 

Mobil  Producing  Texas  A  New  Mexico 

Inc. 
Docket  No.  SA«7-e-003.  Shell  Offshore  Inc. 

and  Shell  Oil  Company 
Docket  No.  SA87-ie-003.  Columbia  Gas 

Development  Corporation 
Docket  No.  SA87-28-0(».  Samedan  Oil 

Corpora  tkm 


Docket  No.  SA87-«>-aQ8.  San  Exploration 
and  Production  Company 
CAM-S. 

Docket  No.  SA87-48-001.  Pan  Eastern 
Exploration  Company 
CAM-A. 
Docket  No.  SA8A-8-001.  Crosslex  Pipeline 
Partners,  Ltd.  d/b/a  Croastex  PipeHne 
Company 
CAM-7. 
Docket  Na  SA87-W-O01.  TW  Lowaiaaa 
Land  and  Bxploralioa  Coatpany  and 
LLOXY  HoMinga.  Inc. 
Docket  No.  SA87-40-001.  Forest  Oil 

Corporation 
Docket  No.  SA87-47-0Ot.  FMP  Operating 
Company 
i>/\M  a. 

Omitted 
CAM-8. 
Docket  Na  R87-2O-00a  Ted  True.  Inc.  and 
TedW.Troe 

Ceaasnt  Gas  Agenda 

CAG-1. 
Docket  Na  RP88-227-005.  Paiirle  Pfpeline 
Company 
CAG-2. 
Docket  No.  RPS»-2»-00a  Tenneaaee  Gas 
Pipeline  Company 
CAG-X 
Docket  No.  RPB0~4»-OOO.  Transweslero 
Pipeline  Company 
CAG-4. 

Docket  No.  RP89-49-O0a  National  Fuel  Gas 
Supply  Corporation 
CAG-5. 
Docket  No.  RP88-iai-007.  El  Paso  Natural 
Gas  Company 

CAC-e. 

Docket  No.  RP88  88  94  014.  Natural  Gas 
Pipeline  Company  of  America 
CAG-7. 
Docket  No.  RP88-1S7-(n2.  Columbia  Gas 
Transmission  Corporation 
CAG-A 
Docket  No.  RPaB-47-000.  Naharal  Gas 
Pipeline  Company  of  America 
CAG-8. 
Docket  No.  TASB-l-lft-OOO  and  001.  Texas 
Gas  Transmission  Corporation 
CAG-10. 
Docket  Noa.  TA8S-1-17-000  and  001.  Texas 
Eastern  Transmission  Corporation 
CAG-11. 

Docket  Nos.  TQe»-l-23-000  and  OOi. 
Eastern  Shore  Natural  Gas  Cmapany 
CAC-12. 
Docket  No.  TQ8»-2-«3-aOO,  Carnegie 
Natural  Gas  Company 
CAG-13. 
Docket  No.  TQ88-2-22-00a  CNG 
Transmission  Corporation 
CAG-14. 
Docket  No.  TQ8e-3-21-O0a  Columbia  Gas 
Transmission  Corporation 
CAG-15. 
Docket  No.  RP8A-206-003.  Alabama- 
Tennessee  Natural  Gas  Company 


CAG-IA 

Docket  Nos.  RP85-122-015  and  RP87-30- 
020,  Colorado  Interstate  Gas  Company 
CA(3-17. 
Docket  No.  RP85-122-014,  Colorado 
Inleratale  Gas  Company 
CAG-IA 
Docket  Nos.  RP82-55-039  and  RP87-7-04S. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-ig. 
Docket  No.  RP8A-217-008.  CNG 
Transmission  Corporation 
CAC-2a 
Docket  No.  RPB5-20A.4M2.  Northern 
Natural  Gas  Company.  Division  of  Enron 
Corp. 
CAG-21. 
Docket  Nos.  RP85-58-026  and  TA8S-1-33- 
015,  El  Paso  Natural  Gas  Company 
CAG-22. 
Docket  Na  RP88-lS2-«n.  Ges  Research 
Institute 
CAG-23. 
Docket  No.  RP8»-14-0Q2.  biler-City 
Minnesota  Pipelines,  Ltd.,  Inc. 
CAG-Z4. 
Docket  No.  RPB7-1S-028,  Trunkline  Gas 
Company 
CAG-2S. 
Docket  No.  RP83-«3-02a  Trunkline  Gas 
Company 
CAG-2e. 
Docket  No.  RP88-239-008.  TrunkHne  Gas 
Company 
CAG-27. 
Docket  Nos.  TQ8B-1-55-002  and  TQ68-1- 
55-002.  Questar  Pipetine  Company 
CAC-28. 
Docket  Na  CP8e-578-0ia  RP85-13-027. 
RP8(M7-0ie.  and  TQ88-2-37-024. 
Northwest  Pipeline  Corporation 
CAG-29. 
Docket  No.  ST85-1397-00Z.  Kansas  Power 
and  Light  Company 
CAC-30. 
Doc)(et  Nos.  RP8»-09-001  and  RP88-241- 
003.  Panhandle  Eastern  Pipe  Line 
Company 
CAG-31. 
Docket  Nos.  RP89-10-001  and  RP88-240- 
003,  Panhandle  Eastem  Pipe  Line 
Company 
CAG-32. 
Docket  No.  RP88-8»-«03.  Panhandle 
Eastem  Pipe  Line  Company 
CAG-33. 

Omitted 
CAG-34. 
Docket  Na  RP8A-207-007.  Columbia  Gas 
Transmission  Corporation 
CAG-35. 

Omitted 
CAG-36. 

Omitted 
CAG-37. 
Docket  No.  RPB8-106-002.  Northern 
Natural  Gas  Company.  Division  of  fSxmm 
Corp. 
CAG-38. 

Omitted 
CAG-39. 
Docket  No.  RP88-«4-013.  Natural  Gas 
,    Pipeline  Company  of  America 
CAC-4a 
Omitted 


CAG-41. 

Omitted 
CAG-«^ 
Docket  No.  RP87-61-005.  Eastem  Shore 
Natural  Gas  Company 
CAG-43. 
Docket  No.  RPB8-287-083.  South  Ceoigia 
Natural  Gas  Company 
CAG-44. 

Omitted 
CAG-45. 
Docket  Nos.  CPa6-678-018  and  RP8S-13- 
024,  Northwest  Pipeline  Corporation 
CAG-46. 
Docket  Nos.  TA83-l-37-00a  TA83-2-37- 
003,  TA84-1-37-0O4.  TA84-2-37-010, 
TA85-1-37-004,  TA85-2-37-022  and 
RPB2-S6-021.  Northwest  Pipeline 
Corporation 
CAG-«7. 
Docket  No.  TQ89-1-29-001. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-48. 
Docket  Nos.  RP88-S3-003  and  RPSS-WMKM. 
Questar  Pipeline  Company 
CAG-49. 
Docket  No.  RP86-32-014.  Williams  Natural 
Gas  Company 
CAG-SO. 
Docket  No.  RP80-97-058.  Tennessee  Gas 
Pipeline  Company 
CAG-51. 
Docket  No.  RP8&-2S»-003.  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-52. 
Docket  No.  RP8S-259-006.  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-53. 
Docket  No.  RP88-21 1-004,  CNG 
Transmission  Corporation 
CAG-54. 
Docket  No.  RPB2-114-013.  Williams 
Natural  Gas  Company 
CAG-55. 
Docket  No.  RP88-81-009.  Texas  Eastem 
Transmission  Corporation 
CAG-56. 
Docket  No.  RP88-115-006.  Texas  Gas 
Transmission  Corporation 
CAG-57. 
Docket  No.  RP89-»-002.  Panhandle  Eastem 
Pipe  Line  Company 
CAG-&8. 
Docket  Nos.  RP88-80-010  and  RP88-251- 
004.  Texas  Eastem  Transmission 
Corporation 
CAG-59. 
Docket  No.  RP89-1 1-002,  Trunkline  Gas 
Company 
CAG-60. 
Docket  No.  RP88-201-005.  East  Tennessee 
Natural  Gas  Company 
CAG-61. 

Omitted 
CAG-62. 

Omitted 
CAG-63. 
Docket  Nos.  RP83-58-000.  RP86-«3-O0a 
RP86-114-O0a  RP87-17-00a  RP88-S&- 
000,  RP88-21(MXn  and  RP88-229-00a 
Southern  Natural  Gas  Company 
CAG-64. 
Docket  No.  ST8S-3758-O00.  Arida  Energy 
Resources,  a  Division  of  Arkla.  bic. 


CAG-65. 
Docket  Na  STBA-SfiOS-OOa  Gutf  South 
Pipeline  Company 
CAG-66. 
Docket  No.  STB8-580«-O0a  Acacia  Natural 
Gas  Corporation 
CAG-67. 
flocket  No.  STB8-S632-0a0.  Red  River 
Pipeline  Company 
CAG.48. 
Docket  No.  CP88-42-00I.  Kansas  IVmer 
and  Light  Company  v.  WilKama  Natural 
Gas  Company 
Docket  No.  CPB1-28-00Z.  WilliaaM  Natural 
Gas  Company 
CAG-ee. 
Docket  Nos.  CP87-479-O10  and  CPS7-480- 
007.  WyomingCalifomia  l>ipeline 
Company 
CAG-70. 
Docket  No.  CP87-396-001.  Consumera 
Power  Company 
CAG-71. 
Docket  No.  CP87-506-a01.  ArUa  Eaeigy 
Resources,  a  Division  of  Arkla,  Inc. 
CAG-72. 
Docket  No.  CP81-22&-00e.  Great  Lakes  Gas 
Transmission  Company 
CAG-73. 
Docket  No.  CP88-e96-001.  Midwestern  Gas 
Transmission  Company 
CAG-74. 
Docket  No.  CP88-700-001,  Windward 
Energy  and  Marketing  Company  and 
ARCO  Oil  and  Gas  Company 
CAG-75. 
Docket  Nos.  CPB7-1S0-001  and  CPB7-187- 
001,  United  Gas  Pipe  Line  Company 
CAG-76. 

Docket  No.  CP88-397-O02.  Great  Lakes  Gas 
Transmission  Company 
CAG-77. 

Omitted 
CAG-78. 
Docket  No.  CP8S-93-O00.  Williams  Natural 
Gas  Company 
CAG-79. 

Omitted 
CAC-aO. 
Docket  No.  CP8A-137-00a  ANR  Pipeline 
Company 

CAG-81. 
Docket  No.  CP60-79-OD4  and  t3>70-242-0a2. 
Arkla  Energy  Resources,  a  Drvision  of 
Arkla,  Inc. 
CAG-82. 
Docket  No.  CP88-486-00a  Chnarrun 
Transmission  Company 
CAG-83. 
Docket  No.  CP89-363-00a  Falcon  Seaboard 
Pipeline  Company 
CAG-84. 
Docket  No.  CPa0-267-OOO.  Atlantic 
RichHeld  Company  and  Intaico 
Aluminum  Corporation 
CAG-85. 
Docket  Nos.  RP8B-13-001  and  003. 
Mississippi  River  Transmission 
Corporation 
CAG-Se. 
Docket  No.  RPB7-3O-002.  Colorado 
Interstate  Gas  Company 
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CAC-v. 
Dockat  N(M.  CPM-Sat-OOS.  RPa6-10«-010 
and  RPV-W-Oir.  ColonKlo  IntenUto 
Cat  Company 

/.  Ucenttd  Protect  Matttn 

P-1. 
RatroacUva  AppUcatkm  of  Ordar  No.  4M. 
ftula  on  Waivar  of  Cartiflcation  PunuanI 
to  the  Claan  Watar  Act.  Reconakieration 
of  ratnMcNva  application  of  Ordar  No. 
46«.  inlarprating  waivar  provision  of 
water  quality  cartiflcation  raquiramantt 
of  Saction  401(aMl}  of  tha  Claan  Watar 


H.  BhctHc  Ral0  Molten 

ER-1. 
Reaarvad 

MacallanaoMa  Atanda 

M-l. 
Docket  Na  FA8S-63-a0Z.  Loi«  bland 
Lighting  Company.  Concerning  certain 
nuclear  plant  accounting  JMuea. 
M-2. 

Reserved 
M-S. 
Reaerved 

/.  Pipeline  Rate  Motion 

RP-1. 
Docket  Na  RPaa-228-OOS.  Tanneaaaa  Gas 
Pipeline  Cooapany.  Coooaming  D-2 
chargaa  and  D-Z  nominatlona. 

RP-«. 

(A)  Dockal  Na  RPSa-l-OOI.  North«veat 
PIpaUna  Corporation.  Concaming  direct 
billing  of  PGA  suroharga  aooounl 
balancea. 

RP-«. 

(B)  Dodwt  Na  TA8»-l-ft-00a  8aa  Robin 
PIpallna  Conpany.  Concaming  waivar  of 
the  surcharge  raquireoaent  and  direct 
billing  propoaaL 

//.  Producer  Molten 

d-l. 
Reaerved 

m.  Pipeline  Certiftcate  fatten 

CP-1. 


LlmvoadA.Wataoa.lr.. 

Acting  Secretary. 

(PR  Doc  89-1683  Filed  1-23-88;  Mtt  ain| 
imn-e%-m 


I  tAP«TV  AMD  NMI.TN 

lanuary  19l  1880. 

TNM  AND  OATB  KMO  •.m..  Thunday. 
lanuary  28. 1980. 

MACa:  Room  eoa  1730  K  Streat  NW.. 
Washington.  DC 

■TATUftOpen. 

Commission  wriU  consider  and  act  upon 
tha  following: 

1.  Amber  Coal  Company.  Dockal  Na  KENT 
88-138.  (Isaues  ioduda  cooaideration  of 
poaaibia  railaf  bom  a  daiaull  order.) 


Any  person  Intending  to  attend  this 
meeting  who  requires  special 
accessibiUty  features  and/or  auxiliary 
aids,  such  as  sign  language  interpieters. 
must  inform  the  Commission  in  advance 
of  those  needs.  Subiect  to  29  CFR 
270e.l50(a)(3)  and  270e.l80(d). 
CONTACT  MNSON  POR  MOM 

WPomiATiow:  lean  Ellen.  (202)  86»- 

5629/(202)  588-2873  for  TDD  Relay. 

loanKEUaB. 

Agendo  Clerk. 

|FR  Doc  8»-17S8  Filed  1-23-88: 2:58  pm| 


i  AND  DATft  IIKX)  •JR..  Monday. 
January  3a  1989. 

PIACC:  Marriner  S.  Ecdes  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington.  DC  20551. 
•TATUK  Closed. 

MATTmtTOI 


1.  Prapoaad  electronic  payment  processor 
pilot  program  within  die  Federal  Reaarva 
System. 

r  Proposals  regarding  lite  Board's 
parformanca  management  program. 

3.  Psrsonnel  actions  (appointments, 
promotions,  asaignmaots.  roasstenmenls.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  MRMN  TON  HONl 

WPOmiATiON;  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  lanuary  23. 198a 
WilHaai  W.  WUoa. 
Secretary  of  the  Board. 
|FR  Doc  8»-1734  Filed  1-23-80: 11:30  an) 


Certification  of  Cloaed  Meeting 

The  Executive  Director,  in  accordance 
with  section  3(fKll  of  the  Government  in 
the  Sunshine  Act  (5  U.S.C  552b(f)(1)  and 
the  Board's  rules  issued  under  that  Act 
(22  CFR  Part  1302).  hereby  certifies  that 
the  Board  meeting  of  February  6. 198a  at 
which  will  be  discussed  matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government,  may  properly  be  closed  to 
the  public  on  the  basis  of  the 
exemptions  set  forth  in  the  Board's  ndes 
in  22  CFR  13024  (c)  and  (h). 


Dated  January  12. 1980. 

Deputy  Executive  Director. 

(FR  Doc.  89-1752  Rlad  1-23-80: 12:U  pmj 
■LUNQ  cooc  eits-et-n 


AND  DATK  9K)0  a.m.  February  8. 
1989. 

PLACC  The  Park  Hyatt  Hotel.  24th  and 
M  Streets  NW..  Washington.  DC  20037. 

VTATUS:  Closed,  pursuant  to  5  U.S.C. 
552(b)(c)(l)  22  CFR  1302.4  (c)  and  (h)  of 
the  Board's  rules  (42  FR  938&  March  12. 
1977). 

MATTBW  TO  M  OONSMMMO:  Matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government. 


CONTACT  PBItON  FON  ADOmONAL 
WPONHaTIONi  Mark  G.  Pomar,  Deputy 
Executive  Director.  Board  for 
International  Broadcasting.  Suite  400. 
1201  Coiuiecticut  Avenue  NW.. 
Washington.  DC  20038. 
Mark  G.  Poasar. 
Deputy  Executive  Director 

(FR  Doc  80-1753  FUed  1-23-49: 12:12  pm] 
1 0001  siM-avii 


UMTB>  STATM  ITIWNATIONat  T1MD« 


>  DATI:  Wednesday.  February  8, 
1988  at  3:30  p.m. 

PlACi:  Room  101. 500  E  Street  SW.. 
Washington.  DC  20438. 
BTATUK  Open  to  the  public. 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  Complaints. 

5.  Inv.  Na  731-TA-426/428  (P)  (Certain 
Telephone  Systems  and  Subassemblies  from 
Japan.  Korea,  and  Taiwan)— briefing  and 
vote. 

9.  Inv.  No.  731-TA-234  (Final— Court 
Remand)  (Carbon  Steel  Structural  Shapes 
from  Norway) — brieflng  and  vote. 

7.  Inv.  No.  731-TA-207  (Final— Court 
Rennand)  (Cellular  Mobile  Telephones  and 
Subassemblies  Thereof  from  )apan) — brieflng 
and  vote. 

a  Any  items  left  over  from  previous 
agenda. 


UNrm  STATCS  MTBINATIONAL  TNAOC 


I  AND  DATE  Wednesday.  February 
15. 1989  at  12:00  p.m. 
PLACC  Room  101,  500  E  Street  SW.. 
Washington.  DC  20436. 
tTATUK  Open  to  the  public 
MATTmS  TO  M  CONSHMRSO: 

1.  Agenda. 
2.ML(iutes. 

3.  Ratifications. 

4.  Petitions  and  Complaints. 

5.  Inv.  No.  701-TA-29e  (P)  (Fresh.  Chilled, 
or  Frozen  Pork  from  Canada) — briefing  and 
vote. 

8.  Any  items  left  over  from  previous . 
agenda. 

CONTACT  PfROON  PON  MOM 
WMOWMaTlON.  Kenneth  R.  Mason. 
Secretary.  (202)  252-lOOa 
Kannalfa  R.  Maaoa. 

Secretary. 
January  17. 1980. 

(FR  Doc  88-1709  Filed  1-23-89: 8:45  amj 


NATNMAL  TRANSMMTATION  SAPCTV 


!  AND  OATC  9:30  aon..  Wednesday. 
February  1. 1989. 

PLACC  The  Board  Room.  Hghth  Floor. 
800  Independence  Avenue  SWn 
Washington.  DC  20594. 
•TATUftOpen. 


CONTACT! 
■MOWMATION;  Kenneth  R.  Mason. 
Secretary.  (202)  252-1000. 
KamMth  L  Maaoik 

Secretary. 
January  17, 1988. 

(FR  Doc  89-1709  Filed  1-23-89: 10:45  am] 


MATTBW  TO  K  coNsneico: 

1.  Aircraft  Accident  Report  Trans- 
Colorado  Airlines.  Inc.  Fairchild  Metro  III. 
SA2Z7.  AC  NearC.  Bayfield  (Durango), 
Colorada  January  19, 1988. 

2.  Revision  to  Existing  System  of  Board 
Review  of  Brief  ReporU  of  Highway 
Accidents. 

3.  Aircraft  Accident/Incident  Summary 
Report- TWA  Flight  758.  Boeii«  787.  Soott  Air 
Force  Base,  Belleville.  Illinois.  August  22. 
1987. 


kTKM  CONTACTS 
Bea  Hardesty,  (202)  382-6525. 
BaaHatdaaly. 

Federal  Register  Liaiaon  Officer. 
January  19. 1980. 

(FR  Doc  89-1735  FUed  1-23-89: 11:39  am] 


Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  04-409.  that  the 
Seotfities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  23, 1989. 

A  dosed  meeting  will  be  held  on 
T^iesday,  January  24, 1989,  at  10  a.m. 

The  Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsiUe  for 


the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  mors 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)  (4).  (8).  (9HA)  and  (10)  and  17 
CFR  200.402(a)  (4).  (8).  (9Ki)  and  (10). 
permit  consideration  of  the  sdiedulmi 
matters  at  a  closed  meeting. 

Commissioner  Schapira  as  duty 
officer,  voted  to  consider  the  items  Hsted 
for  the  closed  meeting  in  cloaed  session. 

The  subject  matter  of  the  cloaed 
meeting  sdieduled  for  Tuesday.  January 
24. 1989,  at  10  a  jn.,  will  be: 

institution  of  injunctive  actiona. 
Settlement  (rf  injunctive  actioa 
Formal  orders  tk  investigation. 
Instittttion  of  administrative  proceeding  of 
an  enforcement  nature. 
Order  compelling  teatimony. 

At  times  dianges  in  Commission 
priorities  require  alteraticms  in  the 
sdieduling  0^  meeting  times.  For  further 
information  and  to  ascertain  what  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contoct  Holly 
Smidi  at  (202)  272^210a 
Jonadiaa  G.  Kalx. 
Secretary. 
January  la  198a 
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TIM  MdkMi  ol  ttw  FEDERAL  REGISTER 
oonMna  adNoiW  oow^ctiow  ol  pravtoualy 
puMirirt  PtmMmiM,  RuI*.  PiupoMd 
Rul».  «nd  NeiM  ttaoummm  and  xetow 
ol  iho  Cod*  ol  rodiril  Roguytani. 

OMoo  ol  »•  Fodml  RogMw.  A^mcy 


docufnoms  And 
dooimwN 


in  ttw  a^profiimt* 

tn  tho 


DEPARTMCNT  OF  AQMCULTUME 


tCFR  Parte  Sit  Mii 
lDoclMlMa^t»««1Pl 


Corrac/ion 

In  proposed  rule  document  8B-297V4 
beginning  on  page  52179  in  the  iaaue  of 


Tuesday.  OaoMBwr  27. 1M 

following  corrections: 

1.  On  pafe  saso,  In  tKc  firrt  oolwiiii. 
in  the  Mth  line,  after  "requirements'*, 
insert  "foT. 

2.  On  page  52183,  in  the  third  column, 
in  the  laai  o— iplele  parapwpii.  la  iM 
last  line,  beiora  "to"  insert  "wHtkim  1J 
hours  and  from  80' F'. 


DCPAimiENT  OFTME  INTERtOR 

|Ofl-«43-0»4214-11;  0P»  088. 0M-U31B1 

i«fl 


Vol.  M.  No.  IS 

Wedneaday.  fanuary  25.  IflV 


1.  On  page  71.  in  the  first  column, 
under  "Sec.  11,  that  portion  described  a« 
follow:"  in  the«»h  Hue,  "»«  M'E.,- 
should  read  "39'02'30'E.." 

2.  On  the  same  page  and  in  the  same 
column,  also  under  "Sec.  11  ***."  in  the 
12th  line,  "of  the  SWV4*'  should  appear 
onlyoooe. 

3.  On  the  same  page  and  in  the  same 
column,  in  the  lust  paragraph,  in  the  first 
hne.  "1980"  should  read  "1989." 

HUJMOCOOf  iait-«i-o 


Comction 

In  notice  doaimant  aft^OMS  begianteg 
on  pa«i  7a  in  the  isaw  of  Toeaday, 
fanuary  2.  IMa  asake  the  Cotiowiag 
conacti 


W«dnMday 
January  25,  1989 


Part  II 


UMI 


Department  of 
Energy 


Economic  Regulatory  Adminiatration 


10  CFR  Part  500  et  aL 

Powerplant  and  Industrial  Fuel  Use  Act 

of  1978;  Notice  of  Proposed  Rulemaking 


STM  Ftdhwl  Rilrt»f  /  Vol  M.  No.  IS  /  Wednexiay.  ]anuuy  Zk  W&B  /  Propoted  Rulet 


FwtenJ  Ragfalar  /  Vol.  54.  No.  15  /  Wednoday.  January  25.  1989  /  Proposed  Rules 3727 


DCFAfrrMCNT  OP  ENERGY 

10  cm  Part*  800.  SOI.  SOS,  504, 809 
andSIO 

rpwajplant  and  Induttrlal  Tual  Uaa  Act 
of  1979 


;  Economic  Regulatory 
Adminiatration.  DOE. 
ACnotc  Notice  of  proposed  rulemaking. 


:  The  Economic  Regulatoiy 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  proposing  to  amend 
the  regulations  implementing  the 
Powerplant  and  industrial  Fuel  Use  Act 
of  1978  (FUA  or  the  Act).  The  ERA 
proposes  to:  (1)  Incorporate 
Congressional  amendments  to  certain 
FUA  aectiona  into  the  regulations:  (2) 
reviae  and  update  the  fuel  price  and 
inflation  indices  used  in  the  cost  test 
calculations  supporting  exemptions 
based  on  a  lack  of  alternate  fuel  at  a 
coat  which  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum:  (3)  clarify  how  to  calculate 
the  fuel  price  when  a  petitioner 
proposes  to  bum  natural  gas  by 
permitting  the  petitioner  to  use  the  price 
of  naturalgas  directly  or.  alternatively, 
to  use  the  price  of  an  equivalent  Btu 
value  of  low  sulfur.  No.  6  residual  fuel 
oil  for  the  required  price  computation, 
and  (4)  revise  and  update  Ihe  ad/gas 
savings  estimates  used  in  determining 
eligibility  for  an  exemption  based  on 
cogeneratlon. 

Mora  spedDcally.  the  ERA  propoeee 
to  incorporate  amendments  to  the  FUA 
as  a  result  of  Adk.  L.  100-42  (May  27. 
1987)  whteh  fWBoved  the  applicability  of 
the  FUA  to  all  but  baseload  electric 
powerplants.  In  addition.  ERA  proposes 
to  update  and  revise  the  critarla  and 
indices  used  in  the  ooal  test  to  asora 
accuntely  reflect  significantly  changed 
circumstances  in  protected  fuel  use  and 
fuel  pricing  patterns.  This  notice  seeks 
comments  on  the  proposed  revisions. 

OATia:  Written  comments  from 
interested  parties  must  be  submitted  on 
or  before  March  13. 1988. 


I  All  comments  should  be 
addressed  to  Ellen  Russell.  OfTice  of 
Fuels  Programs,  Economic  Regulatory 
Administration.  Department  of  Energy. 
Room  3F-004. 1000  Independence 
Avenue  SW..  Washington.  IX:  20685. 
(202)586-9824. 


r..  Waahington.  DC  a099ii. 
(KB)  l99-99aC 

Anthony  |.  Como  (Office  of  Fuob 
Programs).  Economic  Regulatory 
Administration.  Department  of 
Energy.  Room  3F-007.  Porrealai 
Buil<Ui^  1000  Independence  Avaaiio 
SW..  Washington.  DC  20585.  (VQ 
588-5935. 

Steven  E.  Ferguson  (Office  of  Ciaral 
Counsel)  Department  of  Energy.  Room 
6B-144.  Forrestal  Building.  1009 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  1 
rMivi 


ITION  COMTACT: 

Ellen  Russell  (Offke  of  Fuels  Programs). 
Economic  Regulatory  Administration. 
Department  of  Energy.  Room  3F-084. 
Forrestal  Building.  1000  Independence 


I.  Bscliground 
n.  Pro|>Mals 

A.  CetMral 

a  Definitions  (Part  SOO) 
C  Adminittratlva  Procedam  i 

Uons  (Pan  SOI) 
D.  Cotsfierstion  Oil-Cas  Savings  (Part  HB) 

B.  Cost  Calculation  and  Pasl  Prioa  < 
Utiona  (Appendix  II  to  Pat  M*| 

1.  Coal  of  Calculation  for  Petit 
po«ii«  the  Use  of  Natural  Gas 

2.  Fuel  Price  and  inflation  Indioas 
ilL  Procedural  Matters 

A.  Wfitten  Coomentt 

a  Section  102  of  the  National  Envtronmca- 

tal  Paiicy  Act  (NEPA) 
C  Regulatory  FlexibiUty  Act 
D.  BaacuUse  Ordv  12291 
a  Papal  wofk  Reduction  Act  of  1918 


LBackgrouBd 

Ob  May  21. 199r.  Pub.  L  100-4S 
(Powerplant  and  iadustrial  Fuel  Uae  Act 
•f  1970.  AaaBdnMBts)  repealed 
aacMons  of  the  Act  and  amended ' 
aections.  Repealed  were  section 
New  Maiar  f^Daiiting  Installal 
section  302.  Existing  Major  Fuel-1 
Installations:  section  401.  Authority  to 
ProUbil  Use  of  Natural  Gas  in  Certain 
Boilers  Used  for  Space  Heating;  sacttoa 
40Z.  (Prohibition  on  Use  of  Natural  Gaa 
for  Decorative  Outdoor  Lighting:  secttan 
405.  Authority  to  Restrict  Increased  Uaes 
of  Petroleum  by  Existing  Powerplaats: 
Title  5.  System  Compliance  OptioasE 
and.  section  801.  Coal  Reserves 
Disclosure.  Section  201  was  amended  by 
prohibiting  the  construction  or  operatkM 
of  new  baseload  electric  powerplaats 
without  the  capabihty  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source.  In  addition  the  Congress 
added  a  coal  capability  self-certification 
procedure  for  declaring  new  units  to  ba 
alternate  fuel  capable. 

The  original  statute  was  enacted 
following  severe  shortages  of  natural 
gas  in  the  interstate  market  in  the  udolar 
of  1978-1977.  At  the  time.  Congress 
sought  to  reduce  oil  imports,  and  to 
conserve  natural  gas  and  oil  for  usaa 
other  than  electric  utility  generation  or 


Ike  conunerical  generation  of  steam.  In 
Older  to  achieve  its  purpose.  FUA 
pfohibited  the  use  of  oil  and  natural  gas 
la  new  major  fuel  burning  installations 
(MFBI)  and  powerplants  unless  ERA 
granted  an  exemption  for  such  use. 

(The  most  recent  guidelines  for  filing 
exemption  petitions  are  contained  in  the 
ragalattons  issued  November  30. 1981. 
(49  PR  50822.  December  7. 1981).  They 
dWRne  (1)  MFBI.  electric  powerplant 
mgrnrrntinn  and  other  pertinent  terms 
(Fart  500);  (2)  describe  the  prohibitions 
applicable  to  new  powerplants  and 
MFBI's  and  set  forth  eligibility  and 
evidentiary  requirements  for  obtaining 
aneapttons  from  such  prohibitions  (Part 
Uny,  (3)  describe  the  cost  calculation 
taf  uired  for  certain  exemptions  under 
FUA  (Part  503.  Subpart  B):  (4)  prescribe 
rvias  relating  to  exemptions  available 
(ttvt  504);  and  (5)  provide 
administrative  procedures  for  applying 
far  exemptions  (Part  501).  Since  the  1981 
rriamaking.  the  administration  of  the 
Act  has  proceeded  with  a  minimum 
aaaiber  of  amendments  and  adverse 
oamments  from  industry.) 

The  purpose  of  this  notice  of  proposed 
rals  making  is  threefold.  First,  the  major 
afiact  of  the  FUA  amendment  is  that  the 
Act  no  longer  applies  to  industrial 
facilities  or  non-baseload  electric 
powerplants.  Therefore,  the  ERA  is 
soliciting  comments  on  proposed 
lapdatory  language  which,  when  issued 
in  a  final  document,  will  bring  the 
regulations  into  conformity  with  the 
laipislative  changes  imposed  by  Pub.  L 
189-42.  A  method  by  which  electric 
utiBties  can  use  the  legislatively 
ioiliated  alternate  fuel  capability  self- 
oartification  provision  for  new  baseload 
petverplants  is  also  proposed. 

Second.  ERA  seeks  public  comment 
OB  Ha  proposed  changes  to  calculations 
■aad  for  the  cost  test  exemptions.  Over 
the  jrears  of  administering  the  provisions 
of  Ike  Act.  the  ERA  has  noted  that  the 
paraaneters  and  methodologies  here 
proposed  to  be  revised  have  become 
outdated  due  to  the  development  of 
extensive  ail/gas  fuel  switching 
capability,  and  by  the  growing 
cooiparabihty  of  the  prices  of  low  sulfur 
residual  oil  and  natural  gas  when  these 
faris  compete  in  the  same  market.  ERA 
alaa  proposes  to  reassess  and  revise  the 
parameters  and  indices  used  in  the  fuel 
prioa  computation  methodology  set  forth 
in  Appendix  U. 

Third,  a  state-by-state  estimate  of  oil 
and  flBS  savings  which  may  be  expected 
to  ba  aavad  per  kilowatt  hour  (kWh)  of 
aladricity  d^placed  by  cogenerated 
dadricity  is  offered  for  comment. 

Damestic  energy  markets  have  been 
fundamentally  altered  since  the  1978 


enactment  of  FUA.  Phased  decontrol  of 
natural  gas  has  resulted  in  a  significant 
surplus  of  natural  gas  available  to  the 
interstate  market  In  addition,  the  use  of 
natural  gas  in  new  electric  powerplants 
can  enable  utilities  to  make  cost- 
effective  decisions  on  future  capacity.  It 
also  provides  potential  new  mariietB  for 
domestic  oil  and  gas  producers. 

The  amended  HJA  offers  added 
flexibility  to  utilities  while  preserving 
the  "coal  option"  for  new  baseload 
electric  powerplants.  This  is 
accomplished  by  repeal  of  the 
prohibition  against  the  use  of  oil  or  gas 
contained  in  section  201  of  Uie  original 
statute,  and  substitution  of  a 
requirement  that  new  baseload 
powerplants  be  capable  of  using  coal  or 
another  alternate  ^1  as  a  primary 
energy  source.  Utilities  whidi  do  not 
wish  to  construct  "alternate  ftiel 
capable"  units  may  still  petition  for 
exemptions,  as  provided  by  the  1978 
Act. 

During  the  past  two  years,  the  ERA 
has  seen  a  very  significant  Increase  in 
the  number  of  exemption  petitions  and 
certifications  filed  by  owners/operators 
of  gas-fired  combine  cycle  units.  Tliese 
new  hi^  efficiency  combined-cycle 
powerplants  may  be  the  technology  of 
choice  for  future  capacity  additions. 
Such  capacity  can  be  added  more 
rapidly  and  in  smaller  increments  than 
direct  coal-fired  capacity,  whit^  results 
in  significant  savii^  to  consumers 
during  construction.  Subsequently,  if 
economic  conditions  warrant  a  coal 
gasifier  could  be  added  to  audi  plants, 
either  on-  or  off-site,  to  produce  clean 
synthetic  coal  gas  that  could  be  used  in 
the  combined-cycle  powerplant 

Advances  in  gas  combustion  turbine 
technology  have  made  it  possible  for 
powerplant  owner/operators  to  install 
efficient  gas  turbines  that  could  be 
altered  at  a  later  date  if  a  decision  were 
then  made  to  add  a  gasifier  to  run  the 
combustion  turbine  on  clean,  medium- 
Btu  synthetic  gas  derived  fiom  coal.  This 
type  of  combustion  turbine  is,  for 
purpose  of  the  amended  Act  "alternate 
fuel  capable";  that  is.  the  turbine  itself 
can  be  altered  to  a  later  date  by 
installing  different  tubing,  nooles. 
ducts,  vanes,  etc,  so  that  it  is  capable  of 
handling  the  larger  volumes  of  medium- 
Btu  coal  gas. 

Changes  in  energy  markets  and  the 
convergence  of  the  per  million  Btu  cost 
of  low  sulfur  residual  oil  and  natural  gas 
have  also  caused  the  parameters  and 
methodologies  used  in  the  FUA  cost  test 
regulations  to  become  outdated  and  in 
need  of  diange.  These  changes, 
particulariy  as  they  pertain  to  the  fuel 
price  computation  set  forth  in  Appendix 
II  to  Part  504  and  referenced  in  1 503.8. 


stimulated  the  ERA'S  effort  to  reexamine 
the  methodology  of  this  computation. 
Further,  the  National  Coal  Association 
(NCA)  specifically  requested  ERA 
commmce  a  rulemaking  to  revise  the 
indices  contained  in  Appmdix  D.  The 
NCA  asserts  that  the  indices  used  in  the 
fuel  price  computation  required  for 
exemption  purposes  are  outdated  and 
inaccurate,  and  that  reliance  on  them 
would  neither  appropriately  reflect 
present  fiid  price  patterns  nor  provide  a 
suitable  basis  for  reasonable  fuel  price 
projections.  In  addition,  ERA  has  found 
that  currendy  available  data  indicate 
that  a  substantially  close  pricing 
relationship  has  developed  between 
imported  petroleum  and  natural  gas  in 
the  competitive  industrial  nurkets.  Such 
a  relationship  did  not  exist  what  the 
initial  criteria  for  the  fuel  price 
computation  were  adopted.  This  parity 
of  pricing  has  persuaded  ERA  to 
connder  timfltifyiag  the  cost  exemption 
requirements  by  permitting  cost 
comparisons  to  be  made  between  coal 
and  the  actual  fuel(s)  a  petitioner 
proposes  to  use,  and  to  reassess  and 
revise  the  parameters  and  indices  used 
in  the  fuel  price  computation 
methodology  set  fordi  in  Appendix  0. 

n.  Propoaals 

Major  substantive  changes  to  the 
regulations  are  described  below. 

A.  General 

1.  Industrial  Facilities 

Throughout  these  regulations,  die  ERA 
proposes  to  remove  all  reference  to  new 
or  existing  major  fuel  burning 
installations,  installations,  MFBL 
process  life,  and  refinery  operations. 

2.  Powerplants 

ERA  proposes  to  remove  all  reference 
to  intermediate  load  and  peakload 
powerplants.  However,  it  should  be 
noted  that  the  1987  FUA  amendments 
did  not  affect  the  status  of  cogenerating 
"industrial"  facilities  which  qualify  as 
powerplants  under  the  Act  If  more  than 
half  of  the  electricity  generated  by  such 
a  facility  is  sold,  it  qualifies  as  a 
powerplant  and  is  subject  to  the 
prohibitions  contained  in  the  Act 

B.  Definitions  (Part  SOO) 

1.  Capability  to  Use  Alternate  Fuel 

An  important  element  of  the  recent 
FUA  amendments  was  die  redefining  of 
a  unit's  coal  or  alternate  fuel  capablUty. 
Under  the  current  rules  a  new  facility  is 
coal  or  cdtemate  fuel  capable  if  it  has 
the  ability  to  physically  sustain 
combustion  of  an  alternate  fuel.  and.  If 
adequate  space  exists  for  am>ropriate 
pollution  control  or  fuel  handling 


equipment  for  the  use  of  the  alternate 
fuel.  In  addition,  the  alternate  fuel  must 
be  available  to  the  operator  when  the 
faciUty  becomes  operational. 

The  definition  proposed  herein  is 
taken  from  the  FUA  ameiMlnient.  A 
powerplant  is  now  to  be  considered 
alternate  fuel  capable  if  it  has  the 
inherent  design  diaracteristics  to  permit 
the  addition  of  equipment  (including 
pollution  devices)  to  render  the  unit  coal 
or  alternate  fuel  capable,  and  if  it  is  not 
physically,  structurally,  or 
technologically  precluded  from  using 
coal  or  another  alternate  fuel  as  its 
primary  energy  source. 

This  "coal  capability"  is  not  to  be 
interpreted  to  mean  that  the  tmit  is 
capable  of  using  coal  or  another 
alternate  fiiel  on  Its  Initial  day  of 
operation. 

Example:  A  natural  gas  fired 
combined-cycle  cogeneratlon  facility 
would  be  considered  "coal  capable"  if 
the  unit  were  physically,  structurally, 
and  technically  capable  of  being 
modified  at  a  fiiture  date  to  bum  an 
alternate  fuel  such  as  gasified  coaL 

2.  Various  de&iitions  are  deleted  or 
changed  to  conform  with  the  provisions 
of  the  FUA  amendments.  In  most  cases, 
this  involves  dianges  or  deletions 
assodated  with  ixidiistrial  facilitie*,  and 
intermediate  load  and  peakload 
powerplants. 

C  Administrative  Procedures  and 
Sanctions  (Part  501) 

Part  501  has  been  simplified  and. 
where  appropriate,  certain  sections  of 
the  cunent  rules  have  been  consolidated 
or  combined  to  eliminate  provisioDS  or 
requirements  whidi  are  repetitious  or 
which  experience  has  shomm  to  be 
unnecessary. 

1.  General  Provisions  (Subpart  A) 

In  S  501.6,  ERA  proposes  to  remove 
the  requirement  that  orders,  notices,  or 
other  documents  be  served  by  certified 
mail. 

For  exemption  requests,  the  ERA 
proposes  to  retain  its  requirement  that 
an  original  and  fourteen  (14)  copies  of 
the  request  be  filed  However.  ERA  will 
require  mly  an  original  and  three  (3) 
copies  of  certification  requests. 

The  ERA  is  proposing  to  remove  the 
procedures  for  determining  the 
commerdal  unmarketabllity  of  fuels.- 
This  language  related  mainly  to 
industrial  facilities  no  longer  subject  to 
FUA.  Since  FUA's  1978  enactment  no 
electric  powerplant  has  submitted  a 
request  that  the  fuel  consumed  by  the 
powerplant  be  determined  to  be 
commerdally  unmarketable  and 
therefore  an  "alternate  fuel". 
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IRA  hM  pwpoesd  to  add  ■ 
subparagraph  (b)  to  1 501 J  (Bfhcthra 
data  of  orders  or  ruiM)  takan  from  the 
amended  Act  which  requires  that  for 
purposes  of  section  201  of  the  Act  no 
order  issued  by  BRA  will  take  effect 
until  all  approvals  rsquired  by  State 
regulatory  authorities  ralatint  to  the 
Gonstnictioa  of  such  facilities  have  been 
obtained. 

The  sddresses  for  the  filing  of 
documents  and  the  locatioa  of  the  public 
reading  room  for  reviewing  or  copying 
documents  have  been  updated. 

2.  Exemptions  and  Certifications 
(Subpart  F) 

The  FUA  amendments  provide  for  a 
certification  procadura  to  meet  the 
alternate  fuel  capability  requirement  of 
the  new  section  201(a).  Section  501.81  of 
these  proposed  rules  Implements  that 
provision  by  requiring  that  the  following 
information  be  submitted  in  addition  to 
the  alternate  fiiel  certification  signed  by 
a  duly  authorixed  representative  of  the 
company:  (1)  A  description  of  the 
planned  facility  including  the  sixe  of  the 
propoeed  unit(s)  and  process  used 
(combined-cycle,  simple-cycle,  etc).  (2) 
the  owner/operator  (rf  the  facility,  and 
(3)  the  facility's  location.  For 
cogsnaration  facilities  filing  self- 
oeriifications.  the  document  is  to  include 
the  name  of  the  uHlity  that  will  be 
purchasing  the  generated  electricity. 

D.  Cogeneration  Oil/Cat  Savingt  (Part 
8031 

The  BRA  Is-proposing  to  replace  a 
table  of  aatintated  ragiooal  oil  and  gas 
saviafs  attributable  to  eloctridty 
backad  off  Ibe  grid  by  cofsaaratioa  with 
a  coaqiarabla  table  by  stata^  Whan  the 
ragkMal  table  was  created  in  IMO  it 
contained  data  forecasts  for  190a.  The 
proposed  table  contains  current,  not 
protected,  data. 

R.  Co»t  Calculation  and  Fual  Pricm 
Computationa  (Appendix  11  to  Part  504) 

Under  FUA.  a  facility  shall  be  granted 
an  exemption  to  use  oil  or  natural  gas  on 
the  basis  of  cost  when  coal  or  another 
alternate  fuel  will  not  be  available  at  a 
coat  which  "tiaaed  upon  the  best 
practicabia  estimates,  does  not 
substantially  exceed  the  cost,  ss 
determined  by  rule  by  the  Secratary.  of 
using  imported  petroleum  *  *  *"  (FUA 
sections  211(a).  212(a).  911(a).  S12(a). 
providing  ooet-based  exemptions,  and 
section  103(a)(aO).  definite  "cost"). 

With  respect  to  the  fuel  coat 
compoaents  of  the  cost  calculations,  the 
currant  regulations  provide  the 
equatieos  and  futura  fuel  price  indices 
for  computing  the  price  of  delivered 
the  Hfstime  of  s  facility. 


Whan  an  applicant  propoaes  to  use 
natural  gas,  the  regulations  requlra  that 
the  fuel  coet  computation  for  the 
proposed  fuel  must  employ  the  cost  of 
an  squivalent  energy  use  of  No.  6 
residual  fuel  oil  However,  since 
adoption  of  the  cost  calculation 
regulations,  domestic  energy  prices  In 
general  ceased  rising  and  then  declined 
under  the  impact  of  declining  worid 
petroleum  prices,  increasing  supplies, 
steady  efficiency  Improvements  in 
energy  use,  and  deregulation  of  natural 
gas  prices.  As  s  result,  eariier 
protections  of  futura  coal  and  oil  prices 
used  for  cost  comparisons  in 
spplicatlons  for  exemptions  ara 
outdated  and  need  revision. 

The  ERA  believes  that  market  forces 
also  have  essentially  eradicated  the 
eariier  price  gap  that  represented  the 
undervslustion  of  nat\iral  gas  relative  to 
petroleum  when  natural  gas  prices  wera 
constrained  by  binding  price  ceilings  at 
the  wellhead.  Therefore,  BRA  now 
proposes  that  the  price  of  the  primary 
fuel  to  be  Uaed  in  the  new  facility,  either 
natural  gas  or  petroleum,  be  used 
directly  in  the  fuel  cost  computations. 

1.  Cost  Calculation  for  Petitions 
Proposing  the  Use  of  Natural  Gas 

The  current  requirement  is  that,  for 
purposes  of  the  cost  cakulatioa  natural 
gas  be  priced  st  the  Btu  equivalent  price 
of  Na  8  residual  fuel  oil.  This  was 
adopted  originally  to  avoid  biasing  the 
cost  comparison  between  gas  and  coal 
by  employing  an  arbitrarily  low  natiiral 
fas  prica  when  binding  wellhead  price 
oellkags  held  natural  gas  prices  below 
the  energy^ulvalent  price  of  imported 
petroleum.  The  ERA  now  believes  that 
market  and  regulatory  changes  have 
essentially  eliminated  the  former 
disparity  between  the  prices  of  oil  and 
natural  gas. 

The  Natural  Gas  Policy  Act  of  1878 
(NGPA)  (15  U.S.C  717b)  decontrolled 
high  cost  gas  snd  sUowed  gradually 
rising  prices  for  gas  developed  from 
"new"  sources.  Under  the  NGPA 
provisions,  on  fanuary  1. 1965.  wellhead 
price  controls  wera  removed  from 
approximately  half  of  all  natural  gas 
supplies.  Even  befora  partial  decontrol 
natural  gas  price  increases  had 
dampened,  and  some  decline  had  begun 
under  the  combined  pressure  of 
weakening  worid  oil  prices,  and  the 
increase  In  domestic  competition 
between  oil  and  natural  gas,  and  among 
gas  suppliers.  Under  continuous 
pressura  of  market  forces,  natural  gas 
prices  continued  falling  after  partial 
decontrol.  The  eariier  undervaluation  of 
natural  gas  ralative  to  imported 
petroleum  prices,  sttributaMe  to 
fvellhead  ceiling  prices,  has  vanished.  In 


recent  veara  the  price  of  natural  gas  at 
the  wellhead  has  sctually  declined  in 
response  to  the  decline  in  the  prices  of 
crude  oil  snd  its  products  with  which 
natural  gas  competes. 

Evidence  of  the  changes  in  oil  prices 
relative  to  gas  prices  is  clear.  The 
sverage  landed  cost  of  crude  oil  imports 
(in  current  dollara)  declined  from  $36J>2 
per  barrel  in  1981  to  $13.07  per  barrel  in 
October  of  1988.  The  average  wellhead 
price  of  natural  gas,  after  rising  steadily 
for  more  than  10  years,  peaked  at  $2.70 
per  Mcf  in  June  1984,  and  fell  to  $1.54 
per  Mcf  in  September  of  1988,  while  the 
average  price  delivered  to  steam-electric 
utility  plants  fell  from  $3.88  per  Mcf  in 
July  1984,  to  $2.12  per  Mcf  in  September 
1966.  In  1960  and  1961.  the  delivered 
price  of  residual  fuel  oil  to  steam- 
electric  utility  plants  was  almost  twice 
that  of  natural  gas  on  an  equivalent 
energy  basis,  but  in  October  1966,  the 
gap  had  disappeared,  with  the  delivered 
price  of  natural  gas  actually  greater  by 
$a054  per  MMBtu. 

There  is  now  demonstrated 
competition  between  natural  gas  and 
residual  fuel  oil  in  which  many  fscilities 
with  dual  capability  switch  back  and 
forth  between  the  two  fuels  based  on 
very  small  changes  In  their  relative 
prices.  The  capability  for  substitution 
between  the  fuels  both  in  the  short-  and 
long-run  will  prevent  uncoiwtrained 
swings  in  the  price  of  one  fuel  relative  to 
the  other. 

The  ERA  now  believes  that  for 
electric  utility  and  Industrial  users,  the 
price  of  nstural  gas  is  no  longer 
artificially  too  low  to  permit  valid 
comparisons  under  FUA  and.  therefore, 
the  real  price  of  No.  6  residual  fuel  oil  is 
no  longer  a  necessary  surrogate  in  the 
fuel  price  computation  for  an  exemption 
to  use  natural  gas.  Accordingly,  the  ERA 
now  proposes  that  s  petitioner 
requesting  an  exemption  to  use  natural 
gas  should  use  the  price  of  the  fuel  that 
will  actually  be  used  rather  than  price 
an  equivalent  energy  value  of  Na  8 
residual  fuel  oil. 

As  an  alternative  to  this  proposal. 
ERA  will  consider  and  requests 
comments  on  retaining  the  current 
regulations  for  an  exemption  requesting 
permission  to  use  natural  gas,  although 
in  view  of  the  evidence  concerning  the 
radical  changes  in  the  domestic  energy 
market  the  ERA  believes  this  to  be  an 
inferior  course  of  sction. 

2.  Fuel  Price  snd  Inflstion  Indices 

Under  the  current  regulations. 
Appendix  II — Fuel  Price  Computations 
provides  the  equations  and  parametera 
needed  to  compute  the  price  of  delivereil 
fuels  snd  inflation  indices  used  in 


computing  the  cost  of  using  an  alternate 
fuel  in  Parts  503  and  504.  Two  options 
are  now  provided  for  accounting  for  the 
impact  of  fuel  price  escalation:  Option  1 
(paragraph  (b))  allows  use  of  the  price 
and  inflation  indices  contained  In 
Tables  D-l  and  0-2  of  Appendix  II  of 
the  regulations:  Option  2  (paragraph  (c)) 
employ*  an  annuity  premium  added  to 
the  price  of  oil  to  account  for  projected 
escalation  in  oil  prices  as  compared  to 
changes  over  time  in  alternate  fuel 
prices.  The  ERA  proposes  the  following 
changes  to  Option  1.  and  also  proposes 
to  eliminate  Option  2. 

Proposed  Option  J:  Appendbc  II  of  the 
regulations  (paragrai^  (a))  indicates 
that,  from  time  to  time,  the  ERA  will 
change  the  parametera  qMcified  in 
paragraphs  (bM4)  and  (cX4)  and  in 
Tables  D-l  and  0-2.  Haviiig  noted  the 
substantial  changes  in  energy  markets 
and  the  economy,  the  ERA  proposes  to 
update  the  fuel  price  and  inflation 
indices  in  these  tables.  For  this  purpose, 
the  BRA  evaluated  the  prelections  made 
by  several  forecasten  and  concluded 
that  the  DC^s  Energy  Information 
Administration  (EIA)  base  case,  or  mid- 
range,  forecast  is  the  best  practicable 
estimate. 

As  this  forecast  is  published  annually 
in  the  EIA's  Annual  Energy  Outlook 
(AEO),  the  ERA  proposes  that  the  fud 
price  and  inflation  indices  be  npdated 
yearty  with  the  publication  of  the  AEO. 
However,  the  nlevant  set  of  pcuameten 
for  a  specific  petition  for  exemption  wiU 
be  the  set  In  effect  at  the  time  the 
petition  is  submitted  or  die  set  in  effect 
at  the  time  a  decision  Is  rendered, 
whichever  is  more  favorable  to  die 
petitioner. 

Forecasts  published  by  the  EIA  ' 
typkaUy  extend  for  an>roximately  15 
years.  Therefore,  the  ERA  also  is 
soliciting  comments  on  a  proposal  to 
freeze  the  fuel  and  inflation  indices  at 
the  level  reached  in  the  final  year  of  die 
projection  and  extend  them  at  that  level 
throughout  the  remaining  useful  life  of 
the  proposed  unit  As  the  ERA  is 
proposing  that  the  petitioner  be  allowed 
to  compare  the  cost  of  coal  with  the  cost 
of  the  fuel(s)  planned  to  be  used  in  the 
unit  the  ABO  price  projections  (per 
milbon  Btu)  for  distillate  oil  low  sulfur 
residual  oil,  natural  gas  and  steam  coal 
are  the  relevant  fuels  to  be  used  in 
calculating  the  indices. 

The  ERA  is  further  proposing  that 
petitionera  planning  to  use  more  than 
one  fiiel  in  a  powerplant  compute  a 
weighted  average  fuel  cost  for  each  fuel 
proposed  to  be  used  throughout  the  life 
of  the  unit(s)  as  described  below. 

The  following  is  an  example  of  the 
proposed  changes  to  Option  1:   ' 


The  equation  to  use  in  calculating  the 
annual  price  index  for  each  fuel 
(distillate  oil  residual  oil,  natural  gas. 
and  steam  coal)  is: 


EQ  D-l         |%=     


P. 


where: 

PXtaThe  fuel  price  index  for  each  fuel  in. 

yearL 
Pi^^Prioe  of  fuel  in  year  L 
P,=Price  of  6iel  in  base  year. 

The  fuel  prices  Pi  and  P,  used  in 
equation  BQ  II-l  are  to  be  taken  from 
the  current  Annual  Energy  Outlook. 

The  equation  to  use  in  calculating 
annual  inflation  indices  is: 


BQD-Z         IX,< 


where: 


ex. 

G3S. 


IX|sThe  Inflation  index  for  year  L 
GX«-The  NIPA  GNP  price  deflator  for  year  L 
GX.'^The  NIPA  GNP  price  deflator  for  the 
base  year. 

When  computing  annual  inflaticm 
indices,  the  petitioner  is  to  use  die  Base 
Case  NationJal  Macroeconmiic 
Indicatora  (NIPA  GNP  Moe  Deflator) 
contained  in  die  EIA's  cuirent  ABO.  If 
necessary,  the  petitiooer  aiust  rebase 
the  projection  to  the  same  year  used  for 
the  fud  price  projections.  For  exanq^ 
die  1968  ABO  projects  die  price  deflator 
in  1982  doUais:  diis  must  be  rebased  to 
the  year  in  which  die  pedtkm  is  filed. 
The  methodology  used  to  rebase  die 
faiflation  faidioes  must  follow  standud 
statistical  procedures  and  must  be  fully 
documented  within  the  petition.  This 
index  wiU  remain  frozen  at  the  last  year 
of  die  ABO'S  ptojection  for  dw 
remainder  of  the  unit's  useful  life. 

Using  the  equations  D-l  and  0-2  with 
the  1968  BIS  fuel  price  projections  and 
NIPA  GNP  price  deflators,  die  foUowing 
sample  fuel  price  and  inflation  indices 
were  computed: 


^ 

OMi- 

RmW- 

•Ml 

S»P>Q 

Naknt 

CiMl 

•CPX) 

Ion 

isas 

1.000 

1.129 
1.4S8 

ijao 

2.100 
2.1S0 

IMO 
1.078 
1.42S 

iai6 

Z156 
2.156 

XJXO 
IMO 
1.411 
1.881 
2.2S7 
2.257 

1.000 
1425 

\mi 

1.143 
1.188 
1.188 

1.000 

1980 

1.110 
1.341 

«MM 

1.587 

laso 

?nia 

IMO 

fiiel  to  be  burned.  The  petitioner  must 
also  estimate  the  proportion  of  each  fuel 
to  be  burned  over  the  useful  life  of  the 
unit(s).  With  these  proportions  and  the 
annual  fuel  price  for  eath  fuel  to  be 
used,  the  petitioner  must  compute  a 
weighted  average  fuel  price  for  each 
year  of  the  unit(s)  operation.  The 
methodology  used  to  calculate  the 
weighted  average  fuel  price  must  follow 
standard  statistical  procedures  and  be 
fiilly  documented  within  die  petition. 

Proposed  Option  2:  Since  publication 
of  the  current  regulations  (December  7. 
1981).  die  ERA  has  received  petitioiia  for 
exemptions  based  on  cost  for  80  units. 
An  examination  of  these  petitions 
reveals  that  nooe  trnfAaytd  the  Option  2 
fiiel  price  oonqnitation  provided  1^ 
paragraph  (c). 

The  ERA  believes  diat  since  Option  2 
has  not  been  used  by  petitionera  and 
since  it  is  proposing  to  make  Option  1 
more  reflective  <rf  oianghig  energy 
markets.  Option  2  is  no  Xoofia  necessary 
and  should  be  eliminated.  "Hie  BRA  also 
is  soliciting  comments  on  this  proposaL 

OL 


When  planning  to  uae  t%vo  or  more 
fuel  in  the  proposed  unit(s).  the 
petitioner  must  use  EQ  0-3  (found  in  the 
regulatory  text  at  the  end  of  this  notice) 
to  compute  the  annual  fud  price  to  each 


A  Written  Comments 

Interested  persons  are  invited  to 
participate  in  tins  proceeding  Iqr 
submitting  written  data,  views,  or 
arguments  with  nspetH  to  die  proposed 
rulemaking  to  the  Office  of  Fiida 
Programs.  Dodcet  Na  BRA  R-86-1. 
Boonomic  Regdatoiy  Administration. 
Department  of  Energy.  Room  SH-OTO. 
1000  independence  Avenue.  8W.. 
Washington.  DC  2068S.  Coamsnts  BMy 
also  be  hand-delivered  between  the 
houn  of  8  aja.  and  4:30  pjiu  Monday 
throng  Friday. 

Conunents  should  be  identified  on  the 
outdde  ot  the  envelope  and  the  face  of 
the  documents  submitted  to  DOE  with 
the  designation  "Amendments  to  FUA 
Regulationa".  Fifteen  copies  shoald  be 
submitted. 

B.  Section  102  <rfthe  National 
Environmental  Policy  Act  (fWA) 

The  environmentd  impact  of  the  Fiid 
Use  Act  was  addressed  in  the 
programmatic  Environmentd  Impact 
Statement  (OOE/EIS-00381)  pubbshed 
in  April  1979.  The  existing  regulations 
woe  published  on  December  7, 1981  (40 
FR  56872).  after  it  was  determined  diet 
those  final  regdations  did  not  constitute 
a  major  federal  action  significantly 
affecting  the  human  environment 

The  proposed  dianges  to  the  FUA 
regdations  bring  the  language  of  the 
regulations  into  line  widi  die  amended 
FUA  regarding  the  fuel  price  and 
inflation  indices  used  in  the  cost 
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[fonialawlMatt 
it  ptop—a d  to  bam  aataial  fis  ta  a 
powwrplawt  ttaea  iMs  NOPR  addraMa* 
Um  appHcaUlHy  af  Iha  FUA  Id  all  bal 
baiaiaad  psarstpbate  and  updataa 
cartain  ceaipulatioaal  paraaMlan  and 
pficiog  fenniiaa.  alraadjr  avahwiad  in 
Iha  propanuaatic  BS.  tha 
enviromnantal  impaci  of  tha  ptopoasd 
amandmantt  Mb  within  tha  acopa  of 
tha  pia<>ioua  BIS  and  its  impianicnting 
niba.  Thna.  liiaaa  aoMndmanta  do  not 
conatitata  a  matat  fcdaral  action 
•igntflcantijr  afnctfas  Ilia  human 
env  li  uiunant  and  naitnar  an 
environmantal  aaaessment  nor  a 
•upplamantal  to  tha  axlatlnf  EIS  b 
required. 

C  R»gukitory  FliUbilHy  Act 

Tha  Rafubtory  PlaxibiUty  Act  (Pub.  L 
gS-3S4.  M  StaL  11M.  S  U.S.C  sn 
(Seplaobar  19. 1980))  requirat  Iha  DOE 
to  daacriba  Iba  aconoaiic  Impact  that  a 
propoaad  rub  would  have  on  small 
antitbs  or  to  oartify  that  the  rule  would 
not  have  a  signiflcaal  aconowb  impaci 
on  a  substantial  number  of  small 
entiliaa. 

Since  tha  proposed  nnes  reflect  a 
reduction  in  the  universe  affected  by  the 
FUA  and  only  dianfe  certain 
paramalen  ahaaifji  defined  in  tha 
exlstint  lapibttnni  the  DOE  has 
determtnad  that  this  proposed  rule  will 
not  natattvaly  Impact  firma  that  are 
"small  entltbs~  wilMn  tha  meaning  of 
the  Regablory  Fbxlbaity  Act 
Accorii^.tbs  DOE  cartiAas  that  thb 
propoaad  rata  b  not  Ukaly  to  have  a 
significant  lapact  oa  a  subataaMal 
nuoOiar  of  sbmU  antitba  within  tha 
meaning  of  Ihal  Act 

D.  Aracatf  **  OMbr  JJ»r 

Bxacatiya  Qrdar  UZn  (46  FR 13193. 
February  19, 1991)  laquiiaa  an  aaaacy  to 
prepare  a  regnbtoiy  impact  analysis  for 
any  propoaad  aH|er  rab.  At  the  Hme  tha 
existing  iiigalalluaa  arara  published,  the 
Office  of  Maa^aaaanl  aad  Budgat 
waived  the  ia«riraa«Ms  af  aacboaa  3. 4. 
andrafl 


•ad  E.Pmpmwerka»dueti»mActaf 

The  Inforraation  coDection 

reqairemants  contained  in  10  CFR  Parts 
SOa  SOI.  509.  and  504  of  the  existing 
regulations  have  received  Office  of 
Management  and  Budget  (OMB) 
approval  under  control  number  1003- 
0073.  The  informatioo  collection 
requirements  contained  In  10  CFR  Parts 
503  and  504  of  the  propoaad  regubttons 
will  ha  aant  to  tha  OKA  for  lavbw 
under  the  provisions  of  the  Paparwotfc 
Reduction  Act  of  19891  as  amended  (Pub. 
L  90-611).  As  required,  specific 
informatiaa  ragsfding  tha  oolbction 
faqahsaiMrti  b  piuiidwi  balow.  Thb 
laqueat  knoam  aa  "A  Raviaion  to  dia 
Regubttans  taMbBntbg  tha 
Puwafpbnt  and  Indaatfial  Fuel  Use  Act 
of  1978."  proposes  to:  (1)  Incorporate 
Congressional  amendinents  to  certain 
FUA  sections  into  the  regulations;  (2) 
revise  and  update  the  fuel  price  and 
infbtioo  indices  used  in  the  cost  test 
calculations  supporting  exemptions 
based  on  the  lack  of  alternate  fuel  at  a 
coat  which  does  not  substantially 
excaad  tha  cost  of  uaing  importad 
petroleum;  and  (3)  clarify  how  to 
calculate  tha  fuel  price  wrhen  a 
petitioner  proposes  to  bum  natural  gas 
by  permitting  the  petitioner  to  use  the 
price  of  natural  gas  directly  oc 
altematiTaiy.  to  nae  tha  price  of  an 
equivabnt  Btu  vahia  of  low  sulfur.  No.  0, 
residual  fuel  oU  for  the  required  price 
tumpu tattoo.  These  changes  are 
neceiaary  to  assure  that  data  submitted 
under  FUA  rubs  are  presented  in  a  more 
useful  tonnat  Owners  or  operators  of 
basatoad  powatptants  must  subodt  the 
informattoo  laqubad  in  iMs  regubtlon  in 
order  to  obtain  an  exemption  from  the 
FUA.  Thm  total  annual  burden  estimate 
oo  laspoodanU  far  tha  Informatiao 
ooBactloo  raquhamant  of  thb  propoaad 
rubbZOhova. 

19CnPac«s9n.MB. 


i  and  indasliy,  BecMc  power 
plants.  Bnargy  uwiaar»atbn.  Natunl 
gas.  Petroleum.  Reporting  and 


In  iiiMbitaiBlliai  iif  Iha  fniiifliiin| 
Ckaplar  a  IMa  19  of  rtia  Code  of 
Padetal  Ragabtiaoa  b  propoaad  to  ba 
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Admiaiatrattr.  Bamomic  Rtuhtotr 
Adminmtrotion. 

For  raaaaoB  aat  aat  in  1 
Parts  8081  m.  Mil  101  Ma  and  ai9  of 
Ckaplar  fl.  Titb  W  af  Ika  Coda  if 


MUT 

1.  TIm  aolhority  citation  for  Part  500  b 
ravisad  to  read  as  foUows: 

Amhority:  Department  of  Eiternr 
Oiganixattoa  Act  Pub.  L  S6-t1. 91  Slat  565 

(42  U.8.C  7161  alaaf-k  Piwplsnt  and 
ladasMd  PUal  Uas  Aot  af  um  Pub.  L  •»- 
e2a  tS  9tst  SMS  (4t  li&C  sm  at  se«.): 
Enafgy  S«:wity  Act  Alb.  L  8a-2M.  M  Stat. 
611  (42  U.&C  Vm  a/ SS9.):  E.a  UOa  42  Fit 
46287.  SepWaAsr  14^  1677. 


2.  By  revising  the  definitions  of 
"action"  in  1 500.2  to  read  as  follows: 

"Action"  aieaas  a  prohibitton  by  rule 
or  order,  b  accordance  arith  sections 
301  (b)  and  (c)  of  FUA:  any  order 
granting  or  daajring  aa  exemption  in 
accordance  with  sectioos  211. 21Z  311. 
and  312  of  FUA:  a  aiodiricatioo  or 
resdsswo  of  any  soch  order,  or  rulr.  an 
inlafpretatbo:  a  aotba  of  viobtion;  a 
remedial  order  and  btarpretiva  nding: 
or  a  rulemaking  undertaken  by  DOE. 

3.  By  revising  tha  definition  of 
"Capability  to  use  alternate  fuel**  in 
I  500.2  to  read  as  follows: 

"Capability  to  use  alternate  fiiel."  for 
the  purposes  of  TItb  D  prohibitiona 
rebtii^  to  oonstiuctioB  of  new 
powarpbnts.  means  the  powecpbnt  to 
be  constructed: 

(1)  Has  sutiidant  inherent  desi^i 
characteristics  to  panM  the  addition  of 
equipment  (including  all  nacassary 
pollution  device^  aaoBsaary  to  render 
such  electric  powerpbnt  capabb  of 
using  coal  ar  another  altonate  fuel  as 
its  primary  anaqgy  aoureec  and 

(2)  b  not  physically,  stracturally.  or 
technoloibailir  pracfaidad  from  asing 
coal  or  another  allemnle  fuel  as  its 
priaaiy  ( 


Capability  to  use  coal  or  another 
alteraate  fuel  abaB  not  be  inteipreted  to 
require  any  soch  powerpbnt  to  be 
ln»wifit<«t»ly  abb  to  use  coal  or  another 
ahemate  foal  as  Hs  primary  energy 
source  on  Hs  initial  day  of  operation. 


4.  By  addii«  tha  delnitbn  of 
"Cartificatian"  b  |  M0l2  to  read  aa 
follows: 

tbrtiflcattoa"  SMana  that  document, 
signed  by  aa  afBdal  af  tba  coopany. 
notarbad.  Md  aabarillBd  to  DOE.  which 

have  tha  "ca^bttty  to  aaa  aharaato 
fual"(aadaAaadharain). 

5.  By  revising  the  definition  of 
"cogeneration  facility"  in  |  S00.2  to  read 
as  follows: 


"Cogeneration  facility"  means  an 
electric  powerplant  that  produces: 

(1)  Electric  power  and 

(2)  Any  other  form  of  useful  energy 
(such  as  steam,  gas  or  heal)  that  is.  or 
will  ba  used,  for  induslriaL  commercial, 
or  space  heating  purposes.  In  addition, 
for  purposes  of  thb  definition,  electricity 
generated  by  the  cogeneration  facility 
must  conslitote  mora  than  five  (5) 
percent  and  less  than  ninety  (90)  pnoent 
of  the  useful  energy  output  of  the 
facility. 

Nela.    Any  cogenerstion  facility  sdling  or 
exchanging  less  than  fifty  percenMSO*)  of  the 
faculty's  generated  ebcUidty  is  coosidiRed 
an  industrial  oogsnerator  and  is  exempt  from 
the  fuel  use  prohibitions  of  FUA. 

8.  By  revising  die  deflnilion  of 
"combined  cyde  unit"  in  |  S00.2  to  read 
as  follows: 


"Combined  cycb  unit"  means  an 
electrb  poarer  generating  unit  that 
consisb  of  a  cmnbination  of  one  or  more 
combustion  turbine  unite  and  one  or 
more  steam  turbine  unite  with  a 
substantial  portion  of  the  required 
energy  input  of  the  steam  turt>ine  nBlt(s) 
provided  by  the  exhaust  gas  from  the 
combusti(m  turbine  unit(s).  Substantial 
amounte  of  suppbmentd  firing  for  a 
steam  turbine  or  araste  heat  boUer  to 
improve  thermal  af&dency  adll  not 
affect  a  unit's  cbssification  as  a 
combined  cycb  unit 

7.  By  revising  the  definition  of  "Cosb" 
in  1 500.2  to  read  as  follows: 

"Cost"  means  total  costs,  both 
operating  and  capiteL  incurred  over  die 
estimated  remaining  useful  life  of  an 
electric  powerpbnt.  discounted  to  the 
present,  pursuant  to  rules  established  in 
Parte  503  and  504  of  these  regulations. 
•        •        •        •       • 

8.  By  revbing  the  definition  of  "Design 
capability"  in  |  500.2  to  read  as  follows: 

"Design  capability"  defined  in  section 
103(a)(7)  of  FUA.  shall  be  determined  as 
follows: 

(1 )  Boiler  and  associated  generator 
turbines.  The  design  fuel  heat  input  rate 
of  a  steam-electric  generating  unit  (Bto/ 
hr)  shall  be  the  product  of  the 
generator's  namepbte  rating,  measured 
in  kilowatts,  and  3412  (Bto/kWh). 
divided  by  the  overall  boilei^turbine- 
generator  unit  design  efficiency 
(decimal);  or  if  the  generator's 


namepbte  does  not  have  a  rating 
meastued  in  kilowatts,  the  product  of 
the  generator's  kilovolt-amperes 
namepbte  rating,  and  die  power  factor 
namepbte  rating:  and  3412  (Bto/kWh). 
divided  by  the  boiler  lurbine-generator 
unit's  design  efficiency  (decimal).  (The 
number  3412  converts  kilowatt-hours 
(absolute)  into  Btu's  (mean).) 

(2)  Combustion  turbine  and 
associated  generator.  The  design  fuel 
heat  input  rate  of  a  combustion  turbine 
(Btu/hr)  shall  be  die  product  of  ite 
namepbte  rating,  measured  in  kilowatts, 
and  3412  (Btu/kWh).  divided  by  dw 
combustion  turbine-generator  unit* s 
design  efiBdency  (dM±aal).  adjusted  for 
pealdng  service  at  an  ambient 
temperature  of  50  degrees  Fahrenheit  (15 
degrees  Cebius)  at  the  unit's  elevation. 
(The  number  3412  converts  kilowatt- 
hours  (absolute)  into  Btu's  (mean).) 

(3)  Combined  cycle  unit  The  design 
fuel  beat  input  rat  of  a  combined  cycb 
unit  (Btu/hr)  shall  be  the  summation  of 
the  iKToduct  of  ite  generator's  namepbte 
ratiM.  measured  in  kilowatts,  and  3412 
(Btu/kWh).  divided  by  die  overall 
combustion  turbine-generator  unit's 
efficiency  (dedmal).  adjusted  for 
peaking  service  at  an  ambient 
temperature  of  59  de^ees  Fahrenheit  (IS 
degrees  Cebius)  and  at  the  unit's 
evaluation,  plus  the  product  of  Ae 
maximum  fuel  heat  input  to  any 
8un>lemental  heat  recovery  steam 
generator Amiler  in  gallons  or  pounds 
per  hour  and  the  fuel's  heat  content  If 
the  generator's  namepbte  does  not  have 
a  rating  measured  in  kilowatte.  the 
product  of  the  generator's  kilowatt- 
anqieres  namepbte  rating  and  power 
factor  namepbte  rating  must  be 
substituted  for  kilowatte  (The  number 
3412  converts  kilowatt-hours  (absolute) 
into  Btu's  (mean).) 

9.  By  removing  the  definitions  of 
"Existing  major  fuel  burning 
installation ",  "Installation".  "Major  fuel 
burning  installation".  "New  major  fuel 
burning  installation",  and  "MFBI"  from 
S500.2. 

la  By  removing  the  definition  of 
"Intermediate  load  powerplant"  and 
"Peakload  powerplant"  from  S  500.2. 

11.  By  revising  the  definition  of 
"Nonboiler"  in  §  500.2  to  read  as 
follows: 


12.  By  revising  the  definition  of 
"Primary  energy  source'  in  f  SOn  2  to 
read  as  follows: 


"Nonboiler"  means  any  powerplant 
which  b  not  a  boiler  and  consiste  of 
either  a  combustion  turbine  unit  or 
combined  cycb  unit 


"Primary  energy  source"  means  the 
fuel  or  fueb  used  by  any  existing  or  new 
electric  powerplant  except: 

(1)  Minimum  amounte  of  fuel  required 
for  unit  ignition,  stertap.  testing,  fiame 
stebilization.  and  control  uses.  ERA  has 
determined  that  unless  need  for  a 
greater  amount  b  demonstrated,  twenty- 
five  (25)  percent  of  the  total  annual  Btu 
heat  input  of  a  unit  shall  be 
automatically  excluded  under  this 
paragraph. 

(2)  Minimum  amounte  of  fuel  required 
to  alleviate  or  prevent 

(i)  Unanticipated  equipment  outages 
as  defined  b  i  501.191  of  diese 
regubtions;  and 

(ii)  Emergencies  direcdy  affecting  the 
public  health,  safety,  or  welfare  that 
would  result  &t>m  electric  power 
outages  as  defined  in  i  501.101  of  these 
regubtions. 

Nola/-(l)  Any  fuel  exdnded  under  the 
provisioos  of  paragraph  (1)  of  lUs  definitioa 
is  in  addition  to  any  fud  audiorised  to  be 
used  in  any  order  granting  a  fad  ndxtures 
cxemptioa  under  Puts  503  and  SM  of  lliMe 
rales.  The  excbsion  of  fuel  under  paragraph 
(1),  together  widi  the  audiotity  for  sudi 
additive  lieataMBt  shall  apply  to  any 
jariadictional  fadhty.  regardless  of  %»faed>er 
or  not  it  had  received  an  order  granting  an 
exeaq>tion  as  of  the  date  diese  rales  are 
pronulgated 

(2)  If  an  auxiliary  unit  to  an  electiic 
pownnplant  consumes  fad  only  for  the 
auxiliary  functions  of  unit  ignition,  startup, 
testing.  Oame  stabilizatioa.  and  oUier  contrd 
uses,  its  use  of  mininnun  amounts  tH  natural 
gas  or  petroletua  is  not  prohibited  by  FUA. 
The  measurement  of  sudi  minimum  amounts 
of  fiid  is  discussed  in  >4MacNito(/ E/tectnc 
Cooperative,  el  d..  InterpreUtion  1960-42  (45 
FR82S72.Decl5.1960). 

13.  By  revising  die  definition  of 
"Prohibitton  Order"  m  1 500.2  to  read  as 

follows: 

•        •        *        •        • 

"Prohibition  mder"  means: 

(1)  An  order  issued  pursuant  to 
sectton  301(b)  of  die  Act  that  prohibite  a 
powerplant  from  burning  natural  gas  or 
petroleum  as  ite  primary  energy  source; 
or 

(2)  An  order  issued  pursuant  to 
section  301(c)  of  the  Act  that  prohibite 
excessive  use  of  natural  gas  or 
petroleum  in  mixtures  btuned  by  a 
powerplant  as  ite  primary  energy  source. 
***** 

14.  By  revising  the  definition  of  "Rated 
capacity"  in  1 500.2  to  read  as  follows: 


1.i3AjlAVA  ';=.jj  i'.; 
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lUlad  capadly"  for  the  puipoM  of 
datemiiyiv  raductkM  ia  tb*  ralMl 
capacity  of  an  axlating  powaiplant 
moans  doaign  capacity,  or.  at  the 
•laction  of  tha  facility  ownar  or 
oparator.  tha  actual  maximum  suatainad 
anargy  output  par  unit  of  tlma  that  could 
ba  producad  maaaarad  in  power  output 
vxpraaaad  in  kflowatta.  par  unit  of  tina. 


IS.  By  reviainf  tha  daflnitkm  of 
"RaconatructSoa"  In  |  800.2  to  read  aa 
foUowK 
•        •        •        •        • 

"Raoooatructloa*'  means  the  foHowing: 

(1)  Bxoapt  as  provided  In  paragraph 
(2)  ol  this  daflnitloa.  reoonstructioo  shall 
ba  found  to  have  taken  place  whenever 
the  capital  expendlturea  for 
refefMehment  or  ■odtflcation  of  an 
electric  powerplant  on  a  cumulatlva 
basis  for  the  current  calendar  year  and 
pwT^#«^  ralendar  year,  are  e<|«al  to  or 
greater  than  fifly  (W)  peroeiH  of  tha 
capital  ooats  of  an  aoulvalent 
replacement  unH  of  me  same  capodty. 
capable  of  burning  the  same  Amm. 

(2)  rMwUhalaadti^  pataraplk  W  ^ 
thia  dateittoo.  nceaattwtkm  shdl  MX 

ft^B  $t^^^^A  ^>  ^Mws  ^^k^n  i^^^M  w^^^^tfVflP 

(H  Hm  capMal  expaMVtaras  for 
reftoMalHBeat  or  modtHcatioB  of  an 
eloctifc  powerplant  on  a  cumulatlva 
basis  for  tha  cwrent  calendar  year  and 
pracadlng  calendar  year,  are  not  greater 
than  alfllity  (80)  paroaiU  of  tha  capHal 
ooats  of  aa  equivalent  replacement  unit 
of  the  same  capacity,  capable  of  hnrning 
the  sasaa  bmla  and  tha  aait  as 
refurtlsliiil  or  SMdlflad.  will  not  have  a 
greater  fuel  coneumptton  capability  than 
the  unit  it  replacaa: 

(U)  Hm  unit  being  refurbished  or 
modified  waa  dMtroyod  in  whole  or 
subetantial  part  In  a  plant  accident  and 
tha  mM.  m  refurbished  or  modified,  will 
not  have  a  greater  faal  coaauaptkn 
capability  than  the  unit  it  replaces;  or 

(iii)  Refurbishment  or  modification  of 
tha  unit  is  undarUken  primarily  for  tha 
purpoee  of  increasing  fuel  burning 
efHdency  of  the  unit,  and  will  not  result 
in: 

(A)  Increaaad  remaining  aaeful  plant 
life,  or 

(B)  inrraaaait  tola)  annual  faal 

IS.  By  removing  tha  daflnitioo  of 
Refinery  eparaUaa**  from  1 10&2. 

17.  By  r«vWi«  tfw  dafliiitiaa  of  "SHe 
limitation"  ia  1 81012  to  read  as  loHowa: 

*^le  Itanitation"  awana  a  specific 
physical  limiUtion  associatad  with  a 
particvtor  alto  Ikai  ralatea  to  the  aaa  of 
an  altoraato  ImI  aa  a  ptimary  energy 
source  lor  tlie  powerplant  such  as: 


(1)  InicaaaalhlHty  to  altamato  fuels; 

(2)  Lack  ot  tiaaaporutioo  faoilitiea  (or 
altamato  fiiala; 

(3)  Lack  of  adequate  land  for  {adlltias 
fui  the  heniUii^  use  and  stnragt  nf 
alternate  fuels; 

(4)  Lack  of  adequate  land  or  fadlltias 
for  the  control  or  dlspnaal  of  wastea 
from  such  powerplant  Including  lack  of 
land  for  poUutioo  control  equipment  or 
devices  neceeaafy  to  aaaore  compliance 
withappbcaMa 


(5)  Lack  of  an  adaqaato  and  reliable 
supply  of  water.  iacMiag  weter  for  use 
In  compliaaoe  with  applicable 


PaH  801  la  propsiii  to  be  eneadad  as 


FARTiOt-IAIKNOCOl 

1.  Ite  aalbarity  dtotloB  for  Pert  801  la 
I  to  reed  ea  IbOowK 

lafl 


OigMiiBttaa  Act  Nb.  L  «-«.  tl  But  886 
(«  U  JX.  TWl  at  esq.):  Niiiipiit  ead 
faidMaMai  PM  Use  Aal  ef  MTft  Nh.  L  88- 


OOL  81  gtot  S8M  HI  ItaC  8881  el  esq.): 
bwr^  geemtto  Aat  P^hk  l.88'88C8ir 
811  (42  UJjC  8^1  e(  seq.):  IA  188a  «  ni 
rU.1877. 


|g»l.t 

2.  By  lemovtng  the  reference  "and 
MFBTs"  to  I  801  J(a). 

S.  By  revtelBg  liOLa  to  reed  as 
foUowec 


18814 

(a)  DOB  will  aarve  all  orders,  notioaa 
IntsipietoMoM  or  other  documents  that 
it  to  reqeired  to  serve,  persooally  or  by 
mail  irlTiT  otherwise  provided  in  tkeas 
regulatioaa. 

(b)  DOe  wUl  ooaaider  service  upon  a 
petitiooer's  duly  authoriaad 
representative  to  be  service  upon  the 
petitioner. 

(c)  Service  by  mail  to  effective  upon 
maiUng. 

4.  By  removing  |  S01.7ta)(12). 
ft.  By  redaaiTMtlng  I  801.nsNlS)  es 
I  801  J(e)(U). 
g.  By  levtaing  1 801.7tb)  aa  follows: 


|gii.7 


1 


(b)Numbtrof(hamaatMtob0fiM. 
(1)  A  pedlioaer  must  file  an  executed 
original  and  fourteen  (14)  copies  of  ell 
exempUoo  requests  submitted  to  ERA. 
For  certiflcatioa  requests,  an  original 
and  tlirae  (3)  copies  shall  be  submitted 

(2)  Where  the  petKiener  requeato 
confldaMlel  iMMalel  aeae  or  eU  of 

and  eleven  (11)  copiee  ef  dw 
confidential  document  and  three  (3) 


copies  of  the  docuaMat  with  confidential 
BMterial  delated  nraet  ba  filed 
7.  By  revising  i  501.0  as  follows: 


fggU    Cftoctfvedeteoferderseri 

(a)  Wlien  ERA  issues  a  rule  or  order 
imposing  a  prohibition  or  granting  an 
exemption  (or  permit)  uMter  FUA.  the 
rule  or  order  will  be  effective  sixty  (80) 
days  after  publication  in  the  Fadacal 
Regtetar.  unless  it  to  sUyed  modified, 
suspended  or  rssdnded. 

(b)  If  the  appropriate  State  regulatory 
suthoriiy  has  not  approved  a 
powerplant  for  which  a  petition  or 
certificatkm  has  been  filed  such 
exemptioa  to  the  extent  it  applies  to  the 
prohibition  under  section  201  of  FUA 
shall  not  take  effect  until  aH  ai^rovals 
required  by  such  State  regulatory 
authority  which  relate  to  constnictton 
have  been  obtained 

&  By  revising  i  501.10  to  read  as 
follows: 


|8»l.1i   Os«srel| 

if  there  to  eny  conflict  or 
inconstotency  between  the  provisions  of 
thto  pert  end  eny  odtar  provisions  or 
perte  of  dito  chsipter.  except  for  general 
prooederea  whidi  are  unique  to  Part  515 
of  thto  chapter,  the  provisions  of  this 
part  will  control  with  respect  to 
procedare. 

t.  By  revisii«  |  501.11  to  reed  as 
follewrs: 


1881.11    iiiiiiitorWto 

Send  all  petitions  aad  written 
conunoaicatiana  to  tha  following 
address:  Eooaoaiic  Regulatory 
Admintotration.  Office  of  Fuels 
Programs.  Coal  and  Electricity  Division. 
Mail  Code  RC-22. 1000  Independence 
Avenue.  SW,  Waahii^ton,  DC  20685. 

la  By  revtoing  1 501.12  to  read  as 
follows: 


|881.tt 

DOE  win  make  available  at  the 
Freedom  of  Information  reading  room. 
Room  lElOa  1000  Independence 
Avenue.  SW..  Washington.  DC  for 
public  inspection  and  copying  any 
information  required  by  statute  and  any 
taifbrmation  that  ERA  determines  should 
be  made  available  to  the  public 

11.  By  reviaii^  |  501.14  to  read  as 
follows: 

|881.U   MeMcetoliwhuamsKei 

A  copy  of  eay  prapoaed  rale  or  order 
that  impoaes  a  proUbiHon.  order  that 
laH>oa<is  a  prahibitioa.  or  a  petition  for 
an  exemption  or  permit  shall  be 
transmittad  for  comssaats  if  any.  to  the 
Admininstrator  and  the  appropriate 
Regional  Adainiatrator  of  tha 


Environmental  Protection  Agency  (EPA). 
The  Administrator  of  EPA  shall  be  givra 
the  same  opportimity  to  comment  and 
question  ss  u  given  other  Interested 
persons. 

12.  By  revtoing  I  S0L31(a)  to  read  as 
follows: 


1801.13    WrMtont 

(a)  New  facilitie*.  Except  as  may  be 
providad  elsewhere  in  thto  regulations. 
ERA  shall  provide  s  period  of  at  least 
forty-five  (45)  days,  commencing  with 
publication  of  the  Notice  of  Acceptance 
of  Petition,  or  in  the  case  of  certification 
exemptions.  Notice  of  Acceptance  and 
availability  of  Certificatton.  in  the 
Federal  Register  in  accordance  with 
I  501 .63(a).  for  submission  of  written 
comments  concerning  a  petition  for  an 
exemption.  Written  commenU  shall  be 
made  in  accordance  mth  1 501.7. 

13.  By  revising  1 501.33(a)  to  reed  as 
follows: 


1801.33   Requeeltare 

(a)  New  facilities.  In  the  case  of  a 
petition  for  an  exemption  under  Title  II 
of  FUA.  any  interested  person  may 
submit  a  written  request  that  ERA 
convene  a  public  hearing  in  accordance 
with  section  701  of  FUA  no  later  than 
forty-five  (45)  days  after  publication  of 
either  the  Notice  of  Acceptance  of  a 
petition,  or  in  the  case  of  a  certification 
exemption,  the  publication  of  the  Notice 
of  Acceptance  of  Certification.  This  time 
period  may  be  extended  at  the 
discretion  of  ERA. 


14.  By  revising  1 501.35(b)  to  read  aa 
foUours: 

iSOlJS   PubBcfia. 


(b)  Availability.  The  public  file  shall 
be  available  for  inspection  at  Room 
1E190. 1000  Independence  Avenue.  SW.. 
Washington.  DC  Photocopies  may  be     ■ 
made  available,  on  request  The  diarge 
for  such  copies  shall  be  made  in 
accordance  with  a  written  schedule. 

15.  By  revtoing  1 501.51  (a),  (b)(2)  and 
(3).  (dM2)(ii).  and  (3)  to  read  as  follows: 


1801.81    PretiMtienabyordar-extoOno 

'  niarvunang  awi—uofia  ano 


(a)  ERA  may  prohibit  by  order  the  use 
of  petroleum  or  natural  gas  as  a  primary 
energy  source  or  in  amounte  in  excess  of 
the  minimum  amount  necessary  to 
maintain  raUability  of  operation 
consistent  with  reasonable  fuel 
effidency  in  an  electing  powerplant  it 

(1)  That  facility  has  not  been 
identified  es  a  member  of  a  category 


subjed  to  a  final  rule  at  the  time  of  the 
issuance  of  such  order  and 

(2)  The  requiremento  of  1 504.6  have 
been  met 

(b)*** 

(2)  Pursuant  to  secticm  701  of  FUA. 
prior  to  the  issuance  t^a  final  order  to 
an  electing  powerplant  ERA  shall 
publish  a  proposed  order  in  the  Federal 
Registar  together  with  a  statement  of  the 
reasons  for  the  order.  In  the  case  of  a 
proposed  order  that  would  prohibit  the 
use  of  petroleum  or  natural  gas  as  a 
primary  energy  source,  the  finding 
required  by  former  section  301(bKl)  of 
the  Ad  shall  be  pnbUshed  with  such 
proposed  order. 

(3)  ERA  shall  provide  a  period  for  die 
submission  of  written  comments  of  at 
least  three  months  after  the  date  of  the 
proposed  order.  During  thto  period  the 
recipient  of  the  proposed  order  and  any 
other  interested  person  must  submit  any 
evidence  that  they  have  determined  at 
that  time  to  siqiport  their  respective 
positions  as  to  each  of  the  findings  that 
ERA  is  required  to  make  under  former 
section  301(b)  of  the  Act  A  proposed 
order  recipient  may  submit  additional 
new  evidence  at  any  time  prior  to  die 
close  of  the  public  comment  period 
which  foUows  publication  of  the 
Tentative  Staff  Analysto  or  prior  to  the 
dose  of  the  record  of  any  public  hearing, 
whichever  occurs  later.  A  request  by  the 
proposed  order  redpient  for  an 
extension  of  the  three-month  period  may 
be  granted  at  ERA'S  discretion. 

(2)  •  •  • 

(ii)  Suffident  information  for  ERA  to 
make  the  findings  required  1^  former 
section  301(b)  of  FUA. 

(3)  If  ERA  determines  to  accept  the 
request  ERA  shall  publish  a  proposed 
order  in  the  Federal  Register  together 
with  a  statement  of  the  reasons  for  the 
order. 

SSOUB    f Ranuwed  and  raaarvadi 

Itt  By  removing  and  reserving 
§501.56. 

17.  The  heading  for  Subpart  F  to 
revised  to  read  as  follows: 

Subpart  F—Exemptione  and 
CertMcatfone 

la  By  revising  §  501.60(a)(1).  (2).  and 
(3)  to  read  as  follows: 


fsoijge 

(aXl)  If  the  owner  or  operator  frfaru  to 
construct  a  new  baseload  powerplant 
and  the  unit  will  not  be  in  compliance 
with  the  prohibition  contained  in  section 
201(a)  of  FUA.  dito  subpart  estabbsbes 
the  procedures  for  filing  a  petition 


requesting  a  temporary  or  permanent 
exemptioa  under,  respedively.  sections 
211  and  212  of  FUA. 

(2)  Self-certification  alternative.  If  the 
owner  or  operator  plans  to  construd  a 
new  baseload  powerfrfant  end  the  unit 
will  be  in  compltance  writh  the 
prohibitions  contained  in  section  301(a) 
of  FUA,  this  subpart  esteUishes  the 
procedures  fm  the  filing  of  a  self- 
certification  under  sedioa  201(d)  of 
FUA. 

(3)  If  the  petitioner  owns,  operates  or 
controto  a  new  powerplant  thto  subpart 
provides  the  procedures  for  filing  a 
petition  requesting  extemion  of  a 
temporary  exemption  granted  under 
sections  211  or '311  of  FUA. 


19.  By  adding  a  new  1 50L01  to  read 
as  follows: 


fSOljgl 

(a)  A  sdf-certifieatioo  filed  under 
section  201(d)  of  FUA  should  indude  the 
f(dlowing  infbrmatiaa: 

(1)  Owner  name  and  addreaa. 

(2)  Operators  name  end  address. 

(3)  nant  location  and  address. 

(4)  Plant  omfiguration  (combined 
cyde.  simple  cyde.  topping  cyde.  etc) 

(5)  Design  capadty  in  megawatta 
(MW). 

(6)  Name  of  utility  purchasing 
electridty  fitmi  the  proposed  facility  and 
percent  of  total  ou^t  to  be  sold 

(7)  Date  unit  to  expeded  to  be  iriaced 
in  service. 

(8)  Certification  by  an  officer  of  the 
company  or  his  des^nated 
representative  certifying  that  the 
proposed  facility: 

(i)  Has  sufficient  inherent  design 
characteristics  to  permit  the  additicm  of 
equipment  (inducfing  all  necessary 
pollution  devices)  necessary  to  render 
sudi  electric  powerplant  capable  of 
using  coal  or  another  alternate  fuel  as 
ite  primary  energy  source:  and 

(ii)  Is  not  physically,  structurally,  or 
technologically  preduded  from  using 
coal  or  another  alternate  fuel  as  its 
primary  energy  source. 

(b)  A  self-certification  filed  pursuant 
to  S  501.61(a)  shall  be  effective  to 
establish  compliance  with  the 
requirement  of  section  201(a)  of  FUA  as 
of  the  date  filed 

(c)  ERA  will  publish  a  notice  in  the 
Fedarel  BegMv  within  fifteen  days 
redting  that  the  certification  has  been 
filed 

(d)  ERA  will  notify  the  owner  or 
operator  within  60  dsjrs  if  supporting 
dooumeatatton  to  needed  to  verify  the 
certification. 

28.  By  revtoing  1 501.63(a)(2)  to  read 
as  follows: 
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(2)  BRA  will  notify  the  ■pproprial* 
Slats  sfsncy  having  apparent  primary 
authority  to  permit  or  regulate  the 
constrvctlon  or  operation  of  a 
potwerplanl  that  an  exemption 
proceeding  haa  commenced  and  will 
consult  with  this  agency  to  the 
maximum  extent  practicable.  Copies  of 
all  aoospted  petitions  alao  will  be 
forwarded  to  BRA.  as  provided  in 
1 801.14(a). 
•        •       •       •        • 

21.  By  revtshig  |  mnM  to  rsad  as 
follows: 


A  Notks  of  Avsilability  of  any  draft 
BIS  will  bs  published  in  tlM  Fadatal 
Ra^slv  and  comments  Ihereoe  will  also 
be  aoBdlsd.  Interested  persons  may 
request  s  hearing  on  any  draft  EIS.  Such 
heariag  mual  bs  rsqusstsd  within  thirty 
(30)  days  of  publicatioa  of  the  Nolios  of 
AvsUabUity  of  the  draft  BlSs 

22.  By  reviaing  I  501  Jl(d)  to  read  as 
followrs: 

fitijn 


(d)  BRA  mav  design  any  terms  and 
conditiofie  induded  in  any  temporary 
•xemption  ieeosd  or  cxtandsd  andsr 
section  211  of  PUA.  to  snsora.  among 
other  thiofi.  that  upon  sxpirstion  of  the 
exemption  die  persons  and  povwsrplant 
covered  by  the  exemption  vrill  comply 
with  the  applicable  prohibitions  under 
FDA.  For  purposes  of  the  provision,  the 
subsequent  grant  of  a  permanent 
exemption  to  the  eub|ect  unit  shall  bs 
deemed  complianos  with  sppUcabIs 
prohibitions. 

23.  By  revising  1 801.108(c)  to  read  as 
follows: 

fMI.IOS    nUtfssMsn^ 

•  •  •  •  • 

(c)  ERA  will  servs  the  rule  or  order 
granting  or  denying  the  request  for 
modification  or  reecission  upon  the 
requester,  or.  if  the  sction  was  initisted 
by  ERA.  upon  the  owner  or  operator  of 
the  affectsd  powerplant.  ERA  will 
publish  a  notice  of  the  issusnce  of  s  rule 
or  order  modifying  or  resdndlng  a  nils 
or  order  in  the  Paoaral  UmfftHm. 

24.  By  revising  |  801.190  to  read  ss 
followrs: 


|»1.1M 

(a)  If  a  person  opera  tea  a  powerplant 
covered  by  any  of  the  prohibitiona  of 
Titles  n.  UL  or  IV  of  PUA.  I  801.191  of 
this  subpart  eetablishes  procedures  to 


bs  followed  for  the  uss  of  minimum 
amounts  of  nstural  gaa  or  pstroleum 
under  FUA  section  103(sMl5HB)  in  order 
to  sUeviate  or  prevent  unanticipated 
equipment  outages  snd  emergencies 
directly  sffscting  the  public  heslth. 
safety,  or  welfare  that  would  result  from 
electric  power  outages. 

(b)  Explanatory  note:  If  s  parson 
operatee  a  rental  boiler  as  a  powerplant 
covered  by  any  of  the  prohibitions  of 
Titles  IL  111.  or  IV  of  PUA.  hs  msy  bs 
sble  to  use  the  provisions  of  this  subpart 
for  the  emergency  uss  of  natural  gas  or 
petroleum. 

25.  By  revising  |  801.101(a)  to  rsod  as 
follows: 


^mf^ 


Usool 


« 


lOHaNilMaisIl 
(a)  In  the  event  of  the  occurrence  or 
imminent  occurrence  of  an  eutarfincy. 
or  of  the  occurrence  or  imminent 
occurrence  of  an  unanticipated 
equipment  outage  in  the  unit  an  owner 
or  operator  of  s  powerplant  is 
sutomatically  permitted  to  uae  the 
minimum  amounts  of  natural  gas  or 
petroleum  in  the  unit  or  In  a  sabstituts 
unit  to  prevent  or  slleviats  dis  outsfs  or 
to  prevent  or  alleviate  the  emergency  if 
he  ooopbes  with  procedures  contained 
In  paragraph  (b)  of  this  section. 


24.  By  removing  snd  rsssrvtng 
§801.101 

Pert  808  is  propossd  to  be  amended  as 
follows: 


PART 


FAOUTCt 


1.  The  authority  dtatioo  for  Part  808  Is 
revised  to  rsad  ss  follows: 

AathsfUr  Department  of  Energy 
Ot^nisaboa  Act  Pub.  L  96-ei.  91  StaL  886 
(42  UAC  7101 H  ttq.)i  Powerplant  and 
bidaatHal  Pteel  Use  Act  of  197*.  Pub.  L  96- 
aaa  92  sue  3219  (42  U.&C  9301  *(  M9.): 
bieny  Secarlty  AcL  Pub.  L  9»-2»«.  9«  Sut 
911  (42  US.C  9701  H  a0Q.\i  B.0. 1209.  42  FR 
49297.  September  IS.  1977. 

2.  By  revising  the  heeding  of  Subpart 
A  to  leed  ss  fbllowre: 

tUIPART  A-OENERAL  PROMBmON 

S.  By  revising  i  808.1  to  reed  aa 
follows: 


flOlLl 

This  subpart  sets  forth  die  statutory 
prohibition  imposed  by  the  Act  upon 
new  powerplants.  The  prohibition  in  the 
subpart  applies  to  sU  new  beseload 
electric  powerplants  unless  sn 
exemption  hss  been  granted  by  ERA 
under  Subparts  C  snd  D  of  this  part 


Any  person  who  owns,  controls,  rents, 
leases  or  operates  a  new  powerplant 
which  is  subject  to  the  prohibition  may 
bo  subject  to  sanctions  provided  by  the 
Act  or  these  regulations. 

4.  By  revising  I  503.2  to  read  as 
follows: 


Section  201  of  the  Act  prohibits, 
unless  sn  sxemption  hss  been  granted 
under  Subpert  C  or  D  of  this  part  sny 
new  electric  powerplant  from  being 
constructed  or  operated  as  a  beseload 
powerplant  without  the  capability  to  use 
coal  or  another  alternate  fiiel  as  a 
prtmaiy  energy  aource. 


5.  By  removing  end  raservtng  §8013. 

4.  By  removing  the  footnotes  and 
revisiiM  die  definition  for  "IXt"  In 
1 80M(b)(4)  and  by  revising  (dN4)  to 
reed  99  follows: 


DCt-  biflatioa  Index  value  for  year  I  (see 
Appendix  0  to  Part  80«  for  method  ef 

(d)  •  •  • 

(4)  The  discount  rate  (k)  for  analyses 
la  2.0%  or  that  which  is  computed  as 
spedfled  in  Appendix  L  The  method  of 
computing  the  Inflation  index  (DC)  is 
shown  In  Appendix  n  to  Part  504.  ERA 
«vill  modify  these  specified  rates  from 
time  to  time  as  required  by  changed 
conditions  after  public  notice  and  an 
opportunity  to  comment.  However,  the 
relevant  set  of  spedRed  rates  for  a 
spedflc  petition  for  exemption  will  be 
the  set  in  effect  st  the  time  the  petition 
is  submittsd  or  the  set  in  effect  at  the 
time  a  dedsion  is  rendered,  whichever 
set  is  more  fsvorable  to  the  petitioner. 

7.  By  revising  1 503  J(a)  to  read  as 
follows: 


(a)  Application.  To  quahfy  for  an 
exemption  except  in  the  case  of  an 
exemption  for  cogeneration  units, 
section  213(c)  of  the  Act  requires  a 
demonstration  that  despite  reasonable 
good  faith  efforts,  there  is  no  alternative 
supply  of  electric  power  available 
within  a  reasonable  distance  at  a 
reasonable  coat  without  impairing  short- 
run  or  long-run  reliability  of  service.  If  a 
petitioner  in  unable  to  demonstrate  that 
there  is  no  sitemsts  supply  during  the 


first  year  of  operation.  ERA  will 
conclude  that  the  abaence  of  the 
proposed  powerplant  will  not  impair 
short-term  reliability  of  service,  and  as  a 
result  will  not  grant  the  exemption.  Such 
action  would  not  impair  long-term 
reliability  of  service,  since  a  petition 
may  be  submitted  for  a  powerplant  that 
would  begin  operation  in  a  subsequent 
year. 
•        t        •        *        • 

&  By  revising  {  503.9(a)  to  read  as 
follows: 

fiOtJ   Use  of  wixturss  general 

^  for  certain  permanent  ' 


(a)  Criteria.  To  qualify  for  a 
permanent  exemption,  except  in  the 
case  of  an  exemption  for  fuel  mixtures, 
section  213(a)(1)  of  the  Act  requires  a 
demonstration  that  the  use  of  a  mixtive 
of  natural  gas  and  petroleum  and  an 
ahemate  fuel  for  which  an  exemption 
under  10  CFR  503.38  (Fuel  mixtures) 
would  be  available,  would  not  be 
economically  or  technically  feasible. 

9.  By  revising  S  503.10(a)  to  read  as 
follows: 


liOS.10   Ussoffhiidbsdbsd 


(a)  ERA  finding.  Except  in  the  case  of 
an  exemption  for  fiiel  mixtures,  ERA 
may  deny  permanent  exemptions 
authorized  under  section  212  of  the  Act 
if  ERA  finds  on  a  site-specific  or  generic 
basis  that  use  of  a  method  of  fluidized 
bed  combustion  of  an  alternate  fiiel  is 
econnaMrallyend  technically  feesible. 
•        •       •       •       • 

la  By  revt^g  f  S03.11(a)  to  read  as 
follows: 


fioa^ii 


(a)  Criteria  To  qualify  for  a 
permanent  exemption  for  lack  of 
alternate  fuel  supply,  site  limitations, 
environmental  requirements,  or 
inadequate  cepital.  section  212(a)  of  die 
Act  requires  a  demonstration  that  one  of 
these  exemptions  would  be  available  to 
any  reasonable  alternative  site  for  the 
fadlify. 

11.  By  revising  1 503.13(a)  introductory 
text  (b)(1).  end  (b)  to  read  as  follows: 

§s0S.i3   EnvlroMnsntal hnpect SM^^rie. 

(a)  All  petitions  for  permanent 
exemptions  must  contain  the  following 
infofmatioK 

(1)  A  desoriDtkm  of  the  facilify. 
including  site  location,  and 


surroundings,  altemative  site(s).  the 
fadiify's  current  proposed  (^rations, 
its  fuel  capability  and  its  poUntion 
abatement  systems  and  equipment 
(inducting  those  systems  and  equ^ment 
necessary  for  all  fiiel  scenarios 
considered); 
♦        •        •        ♦        •■ '  •  ■ 

(b)  Fqr  exemptions  for  cogeneration. 
the  infonnation  enumerated  below  is  to 
be  submitted  in  lieu  of  the  information 
required  by  paragraph  (a)  of  this  section. 
However,  submission  of  the  following 
infonnation  merefy  establishes  a 
rebuttable  presumption  that  the  grant  or 
denial  of  the  exemption  would  have  no 
significant  environmental  impact  ERA 
may,  in  imfividual  cases,  during  the 
course  of  the  administrative  proceeding, 
detemune  that  additional  environmental 
information  is  required.  In  sudi  cases, 
the  petitioner  will  be  required  to  submit 
the  information  described  in  paragraph 
(a)  of  this  sectioBu 


12.  By  revising  §  503.14  to  read  as 
follows: 

$503.14   FMIsseerett 

Prior  to  submitting  a  petition  for  a 
permanent  exemption  for  lack  of 
alternate  fuel  suppfy,  site  limitations, 
inadequate  capital,  or  state  or  local 
requirements,  a  petitioner  must  perform 
a  fuels  search  by  examining  the  use  of 
conventional  soUd  coal  as  a  primary 
energy  source  at  the  site  under 
consideratioa.  and  at  reasonable 
altemative  sites.  Where  a  petitioner 
believes  that  its  use  of  such  coal  would 
be  infeasible,  however,  and  where  ERA 
and  the  petitioner  can  reach  accord,  it 
may  evaluate  use  of  a  diffierent  alternate 
fiid  in  yee  of  solid  ooel.  A  petitioner  of 
these  exemptions  mint  demonstrate  for 
any  fuel  examined  that  he  would  quaUfy 
for  an  exemption. 

13.  Bjf  revising  §  503.20(b)  to  read  as 
follows: 

SS03.20   Pwpoae  and  scope. 

(b)  This  subpart  establishes  die 
criteria  and  standards  which  owners  or 
operaton  of  new  powerplants  who 
petition  for  a  temporary  exemption  must 
meet  to  sustain  their  burden  of  proof 
under  the  Act 


14.  By  revising  S  S03.21(a)(4)  to  read 
as  follows: 

1503.21    Lack  Of  aNemate  fuel  supply. 


(4)  No  alternate  po%ver  supply  exists, 
as  required  under  1 503il  of  these 
regulations. 


S  503.21   lAmendedl 

15.  By  removing  §  503.21(c)  and  by 
redesignating  {  503.21(d)  as  S  503.21(c). 

1&  By  revising  {  503.22(a)(3)  to  read 
as  follows: 

9503.22    SMelmttatioa 

(a)  •  •  * 

(3)  No  alternate  power  supply  exists, 
as  required  under  {  503.8  of  these 
regulations. 

***** 

17.  ^  revising  {  503.23  (b)(8)  and 
(d)(l)(ii)  to  read  as  follows: 


applcaMs  enwirenmenlal 


(b)  •  •  • 

(8)  No  alternate  power  supply  exists, 
as  required  under  f  S03il  of  these - 

regulations.  :"•  :-.-• 

(d)  •  •  • 
(1)  *  *  * 

(ii)  No  alternate  power  supply  exists, 
as  required  under  S  503.8  of  these 
regulations. 

18.  By  revising  §  503.24(a)(3)  to  read 
as  follows: 


§503.24   Fulweuaeeti 

(a)  *  *  * 

(3)  No  alternate  power  supply  exists, 
as  required  under  $  503.8  of  these 
regulations. 

19.  By  revising  |  S03.25(a)(3)  to  read 
as  follows: 


SS03.2S 

(a) 

(3)  No  alternate  power  supply  exists. 
a»  required  under  {  503.8  of  these 
regulations. 

2a  By  revising  I  S03.31(a)  (3)  and  (5) 
to  read  as  follours: 


S90331    tackof 

lOwsareefuseMWe. 


(a) *  •  * 

(3)  No  alternate  power  supply  exists, 
as  required  under  §  503.8  of  these 
regulations: 

(5)  Alternate  sites  are  not  available, 
as  required  under  §  508.11  of  these 
regulations. 

21.  By  revising  §  503.32(a)  (3)  and  (^ 
to  read  as  follows: 
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(3)  No  altwiMle  power  supply  txtels, 
•t  raqulrad  undw  |  MAM  of  tliMe 
n^ulatkMM. 

•  •        •        •        • 

(5)  Alternative  eHet  are  not  available, 
as  required  under  1 808.11  of  these 
regulatlona. 

•  •        •        •        • 


iniLjt  u 

22.  By  removing  I  503.S2(c). 

23.  By  revlsiiv  I  803.33(a)  (2)  and  (4) 


(2)  No  alternate  powrer  syply  exleta. 
es  required  under  |  iOM  of  Imm 
regulatk»e; 
•        •        •       •       • 

(4)  Ahemativo  ellea  are  not  available, 
as  required  under  1 809.11  of  theee 
regulatlona. 

14.  By  revieii«  |  IQ9.S4(a)(2).  (c)  (g) 
(10).  and  (dXl)  (U)  and  (111)  to 


applHfeto  aMipannMMM  rafHkwMnlik 

(2)  ReuoMbla  allMMtive  aitaa. 
which  wovld  permit  the  use  of  alternate 
fueb  in  nnipllaTe  wMh  epiillcable 
PedetaJ  or  stale  environmental 
requireaMnts,  aM  not  available. 


exists 


(g)  No  altsmata  | 
asrsqulredi 

regulations; 


(10)  Ahematlve  aftae  are  not 
available,  at  required  under  1 808.11  of 


(d)  •  •  • 

(!)••• 

(ii)  No  alternate  power  supply  exists, 
as  required  under  |  SOSJ  of  tlieee 
regulatlona: 

(iH)  Alternative  sites  ere  not 
evellabla.  as  required  undw  1 808.11  of 
these  regulatlone;  and 

28.  By  revlehig  |  80848(e)(2) 
Introductory  text.  (3).  and  (S)  to  read  as 
foUovre: 


IMlM   I 

(a)  •  •  • 

(2)  The  additional  capital 
re  teed: 


(3)  No  ahamative  power  sopply 
exists,  as  required  under  |  iois  of  these 
regulations; 

•  •        •        •        • 

(8)  Ahemativa  sHaa  ara  net  availabla. 
as  required  under  |  803.11  of  theee 

fogulatlana. 

•  •       •       •       • 

A  By  revisii^  1 808J6(a)  (4)  through 
(0)  and  by  addli«  (7)  as  follows: 


Tamje.— State  EamMTcs  of  0«7Qas 

8AVMQ8  ATTMMITA8LE  TO  ELECTmO 

TY  Backed  off  the  Qmo  by  Coqen- 
EWATWN   ConHnuad 


I 


arlaaaifatHto 


(•)• 


(4)  The  petitioner  is  not  entitled  to  an 
exemption  for  lack  of  aheraata  faal 
supply,  site  Umltatloa  Miho— wital 
requirements,  or  inability  to  obtain 
adequate  oepital  at  the  site  of  tha 
propoaad  powarplaat  or  at  any 
reaaonabte  aharaatlva  stta  farlka 
ahamato  ftMl(8)  ( 


(8)  At  dm  propossd  site  end  avarr 
reasoneble  ahematlve  site  where  the 
aetitioiier  ie  not  entitled  to  an  exemptloo 
(or  lack  of  ahamate  feel  supply,  site 
BmitetJoau  siiwlinwental  reqaii— its, 
or  inabdity  to  obtain  adaqnate  capital, 
the  petitioner  nevertheless  would  be 
barnd  at  each  such  proposed  or 
alternate  site  from  baraing  an  alternate 
Ibd  by  reason  of  a  State  or  local 


OMa- 


(0)  No  ahemate  power  Mpply  axlata. 
as  reqoitad  under  1 808J  oc^Hmm 
rsguladona;  and 

(7)  Use  of  adxturee  ie  not  leeeible.  aa 
required  under  1 8084  of  dteee 
ra^ilationa. 
•       •       •       •       • 

27.  By  rovlsiag  i  808J7  to  laad  aa 


f 


Tams.— Stati  EgnrMATBS  or  Or/Qa* 

aaWWOi  Al  l»fUTA«U  TO  ElCCTMCh 

TV  Backed  OF^  im  Qmo  iv 

mATKM 


oa^am 

wjSa, 


1.000 
7JD00 
74100 
IJOOO 
7J0O 
4.700 

<7ao 


000 

IjOOO 
000 

too 

000 

7JI0O 
MO 

7jooe 

7J0O 


Bki/Mih 


7J00 


7J00O 
IJOOO 

7m» 

TJOt 
<700 

Tjooe 

4.700 


Tjooe 
7jooe 

41700 


TJOOO 


IJOOO 


i(kWli) 
.ladstamtae  on/gas 
I  wtib  alsclridty  k»«JMd  off 

Iherld: 

1.  Locate  kfiMiaalppi  aa  Ike  above  laUe. 
7W  oil/fM  aaviiVi  far  MMsaippi.  aooordteg 
to  the  table  «i  «0  Bte/kWk 

2.  Ike  eami^  ad/gaa  savlagi  attribMtal>le 
ta  alacMcHy  becked  flir  gw  ffrtd  by  yoer 
eagnsfetar  ie:  LOOOuOOO  kWkxOOO  Blu/ 
k%Vh-000iO0aO0OBle. 

28.  By  revising  I  80848(aM3)  to  read 
as  fellows: 


(3)  No  aheraata  power  sopply  exists, 
as  required  under  1 808J  of  thoe 
regulatlona. 


2ft  By  removing  If  808J8  (b)  and  (d). 
and  radeeignatiiv  ||  B08J8  (c)  and  (e) 
as  II  S08J8  (b)  and  (c).  reepecthrely. 
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(I 

30.  By  removing  and  reserving 
f  508.39. 


I 


§803.40    (f 

31.  By  removing  and  reserving 
i  903.4a 

1803.41    (Removed  and  ReaarvadI 

32.  By  removing  and  reserving 
I  503.41. 


1803.42  (Removed  and  Reeervedl 

33.  By  removing  and  reserving 
{503.42. 

5503.43  (Rsmoved  and  Reeervedl 

34.  By  removing  and  reserving 
1503.43. 

Part  504  is  proposed  to  be  amended  as 
follows: 

PART  S04-EXI8T1IIQ  POWERPIANTS 

1.  The  authority  citation  for  Fart  504  is 
revised  to  read  as  follows: 

Aulkarity:  Department  of  Oietgy 
Oiguiization  Ad.  IHib.  L  fl»-«l.  91  Stat  S6S 
(42  US.C  7101  et  seq.):  Po««enitant  and 
industrial  PUbI  Use  Act  of  ig7«.  Pub.  L  05- 
020. 92  Stat  3200  (42  U.S.C  am  H  seq.): 
Eaeigy  Security  Act  Pub.  L  00-201 9«  Stat 
Oil  (42  V&C.  8701  et  aeq.);  E.0. 1209. 42  FR 
48287.  September  IS,  1977. 


fSOCI    (RsawvadandRaaofvadl 

2.  By  removing  and  reserving  1 504.1. 

3.  Appendix  11  to  Part  504  is  revised  to 
read  as  follows: 


OtoPart 


(a)  Introduction.  This  appendix  provides 
the  equations  and  parameter*  needed  to 


•pedfy  the  price  of  delivered  fuels  used  in 
computing  the  cost  of  using  an  imported 
petroleum  (approximated  by  pricing  distillate 
oil.  low  sulfur  residual  oil.  or  natural  gas)  and 
the  cost  of  using  an  alternate  fuel  (coal)  in 
Parts  503  and  504  of  these  regulations.  The 
delivered  price  of  the  fuel  to  be  used  to 
calculate  delivered  fuel  expenses  most  reflect 
(IJ  tbf  price  of  each  fuel  at  the  time  of  the 
petition:  (2)  the  effects  (rf  6iture  real  price 
increases  for  each  fuel:  and  (3)  a 
substantially  exceeds  premium.  The  ^ 
delivered  price  of  an  alternate  fiiel  used  to 
calculate  delivered  fuel  expenses  must  reflect 
the  petitioner's  delivered  price  of  the 
altmiate  fuel  and  the  effecto  of  real  increases 
in  the  price  of  that  alternate  fiiel.  Paragraphs 
(b).  (c),  (d)  and  (e)  beknv  provide  die 
procedure  to:  (1)  Account  for  protected  real 
increases  in  fuel  prices:  (2)  calculate  die 
inflation  index:  (3)  account  for  proiected  real 
increasM  in  fuel  prices  urhen  planning  to 
bum  more  than  one  fuel:  and  (4)  account  for 
projected  real  increases  in  tlw  price  of  the 
alternate  fuel  Table  n-1  of  this  appendbc 
(See  paragraph  (b))  contains  exanqile  fiwl 
price  and  inflation  indices  baaed  on  die  ktest 
data  appearing  in  die  Energy  faifonnatian 
Administratian's  (ElA)  Anmul  Enetgy 
OuUook  [ABO). 

The  fuel  price  end  inflatkm  iadioea  wffl 
change  yearly  widi  die  publication  of  Ike 
A&3.  Revisions  shall  become  effective  after 
final  publication.  However,  die  relevant  eel 
of  parameters  for  a  specific  petitiaa  for 
exenqition  will  be  die  set  in  effect  at  die  dme 
die  petition  is  submitted  or  die  set  in  efiiect  at 
the  time  a  decision  is  rendered,  wfaidiever  is 
more  favorable  to  the  petitioner. 

(b)  Computation  of  Fuel  Price  md  Inflation 
Indicet.  (1)  die  Petitioner  is  responsible  for 
computing  the  annual  fiiei  price  and  inflation 
indices  by  using  Equation  0-1  and  Equation 
11-2,  respectively. 


EQD-liK 


PX.= 


p. 


where: 

PX,=The  fuel  price  index  for  each  fuel  ta 

yearL 
Pi=Price  of  fuel  in  year  I. 
P.=Price  of  fuel  fai  base  year. 
EQII-2is: 


a.= 


ex. 


where: 

IXi=Tlie  inflation  index  in  year  L 
CX,=The  NIPA  GNP  price  deflator  for  year  I. 
GX.=The  NIPA  GNP  price  deflator  for  the 
base  year. 

(2)  The  parameters  to  be  used  in  EQ  D-l 
are  the  Base  Case  fuel  price  proiectioas  found 
in  EIA's  current  AEO. 

(3)  When  computing  annual  inflattoa 
indices,  the  petitioner  is  to  use  die  Base  Case 
National  Macroecooonic  indicators  (NIPA 
GNP  Mce  Deflator)  mnt^if^  in  eia's 
current  A£)Ot  If  neceasary.  tke  petitioner  Buist 
rebase  die  protection  to  die  aaaw  year  ased 
for  the  fuel  price  pnieclioos.  For  exaavte.  in 
1900  A£0  proiecto  dM  price  deftator  in  1002 
dollars:  diis  SHSt  be  rebesed  to  Ike  ycer  in 
which  die  petition  is  filed.  The  melkodofagy 
used  to  rebese  the  inflation  indioes  sMst 
foUow  standard  statistical  procedaies  and 
must  be  fully  docamaiited  wHkta  the  petition. 
This  index  wiB  renuto  froaen  at  Ike  last  year 
of  die  A£IO^  proiection  for  tke  remainder  of 
die  nnH'(s)  useful  life. 

(4)  Table  D-l  is  provided  as  an  example  of 
Ike  applicatian  of  equatiooB  D-l  and  0-2. 
This  table  contains  aanaal  fuel  indioes  far 
distillate  oU.  low  suHur  residual  oil  natural 
gas,  and  ooaL  It  abo  cowtahis  annual 
inflation  indices.  These  values  were 
computed  from  information  oonteined  to 
Table  A3  and  Table  All  of  EIA's  Annual 
Energy  Outlook.  1988. 


Table  H-1  .— f>RicE  and  Inflation  Indices  for  Use  m  the  Cost  Calculations 


Year 


1008.. 
1007. 
1000. 
1000. 
1900. 
1001. 
1000. 


1006. 
1000. 
1007. 
1000. 
1000- 


(DPX) 


1.000 
1.058 
Mt83 
1.129 
1.180 
1.230 
1.326 
1.458 
1.804 
1.725 
1.820 
1.811 
1.988 
2.078 
^160 
2.160 
^100 
^180 
2.180 
£180 
£180 
£160 
2.100 


(RPX) 


1.000 
1X124 
1.024 

^Jon 

1.135 
1.178 
1£88 
1.429 
1Ji84 
1.710 
iai8 
ia98 
1.951 
£060 
£155 
£155 
£156 
£155 
£156 
£155 
£155 
£156 
£156 


km  gas 

|G«0 


1.000 
1.071 
0J04 
1.0to 
1.087 
1.130 
1^77 
1.411 
1.581 
1.751 

lasi 

£067 
£162 
£257 
£257 
£257 
£257 
£257 
£257 
£257 
£257 
£257 


CoallCPX) 


1.000 
1.012 
1.019 
1.025 
1.037 
1.050 
1.000 
1.007 
1.112 
1.130 
1.143 
1.156 
1.181 
1.188 
1.188 
1.188 
i.lOB 
1.100 
1.100 
1.16S 
1.168 
1.100 
1.168 


(IX) 


1.000 
1.030 
14)6S 
1.110 
1.157 
1£10 
1£72 
1.341 
1.417 
1.500 
1587 
1.678 
1.771 
1464 

lan 
ia80 
ion 

1.980 
1.960 

iseo 

1.860 
lOOO 
1.960 
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ANOlNFLATKM 


KM  UK  M  TMC  COST  CALCULATIONS-CorMinuad 


200*.. 

K^•.. 


li)  Futi  Prie9  ComptHation—Singif  AmJL 
(1)  The  d«it»wwl  prim  of  th«  propoMd  futl  H> 
b«  bunMd  (FPBi)  WMl  raftoct  lh«  raal 
••caUllon  r«<«  of  IW  pnifMcd  fu*!.  a 
•ubalantially  axoMda  pramlum.  and  mual  b« 
compulad  with  Equation  1^. 

EQU-318: 


Fra, '  Prtca  of  Ik*  prapoaml  fael  (dtatilUta  oil. 

low  tulfur  re*idua>  oH.  or  natural  faa)  in 

yoar  i. 
Mra-Th«  currant  dahwrad  marhal  prtea  of 

tfka  propoaad  nial. 
PXi-Tha  Am!  prica  liidax  valua  in  yaw  i. 

cowpmiad  with  Equation  U-1. 
PKIM  -  A  rahatantlariy  axoacdi  Maiuaa  of 

01  A)  par  barral  of  oU  aqotwalwl  tflJBO 

par  SJT  MMBTU)  addad  to  tha  price  of 

tha  ^tal  to  ba  bur«ad. 
(d)  fW/  Pntm  Cttrnfttdotiom    Uon  Thoa 
Om  fWZ  WIms  pbaaint  to  aaa  BMta  Ikan 
OM  iuai  la  Um  pMBoaad  uiMia).  Iha  poUltoaar 


•>«> 


•»« 


t.1M 

rias 


NaMU 


iMaiflaa 


nsr 

22ST 


Coal(CPX) 


Wednesday 
January  25,  1989 


(00 


1.M 


11 


APF>Tha  oifTent  iMAat  prica  of  tlw 

altemale  fuel  (fob.  the  facility). 
APX,  =  The  altemale  fuel  price  index  value 
for  year  i.  computed  with  Equation  IM. 


m  l^uatieM  O-i  ami  M/mfim  B-S  >o 
calculate  tha  annual  liMl  prioa  of  aMk  hwl  to 
ba  uaed  Tha  patittonar  *•■  wist  aatiaMie 
tha  proportion  of  aadi  fiiai  to  ba  bunwd 
annually  »««r  tha  uaafy  Ma  «f  *•  uiiiMa). 
With  thaaa  proportioM  mi  ikm  iiijirMaa  PART  SOt— (REMOVCO] 

annual  fuel  pricaa  for  aack  ImL  IIm  partliawar 
mual  cootpuie  an  annual  «wl^|itod  avarafa 
fuel  price.  The  methodolocy  Mad  to  cakubto 
tito  w«i(hlad  averate  fuel  price  mual  fonow 
■Imdarrt  ttaliatical  procedures  and  be  fully 
documented  within  the  petition. 

(e)  rtie/  Prif»  Compatatioit—AhemotB 
Fbel.  TW  daWaarad  prioe  of  altefTMte  fael 
|PPA()  iMat  wflact  the  real  aacalatian  rata  of 
altaroato  ImI  and  auiat  ba  coanputed  wilb 
EqualiaalM. 
ES»4lK 


PrA.-AFPMAI% 
PPA,«Tlw  prioa  of  the  allamata  Atet  In  y«ar 


For  the  reaaoos  aet  out  in  the 
preamble.  Part  508  of  Chapter  II.  Tide  10 
of  the  Code  of  Federal  Regulations  ia 
proposed  to  be  reiooved  as  set  forth 
above. 

PART  SIS-PROMBmONS  ON  SALE 
AND  DinECT  SOISTRUL  USE  OF 
NATURAL  GAS  FOR  OUTDOOR 
UQHTINQ 

For  the  reasons  set  out  io  the 
prMinble.  Part  516  of  Chapter  U.  THle  10 
of  the  Code  of  Federal  Regidations  is 
proposed  to  be  reoioved  as  set  forth 
above. 
|PR  Doc  BB-mZ  Piled  1-24-89: 8:45  am| 


Part  III 


Department  of 
Health  and  Human 
Services 


Agency  For  Toxic  Subctances  and 
Disease  Registry 


Heatth  Effects  of  Medical  Waste;  Request 
for  Comments  and  Information 


UMI 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Subetencee  end 


He<|iieii  for  i»oninieni>  ana 
■iiuiiiwuuii  on  me  neMin  ciiecis  of 


AOCNCV:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Request  for  comments  and 
information. 


:  The  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  is  interested  in  obtaining 
existing  and  available  information  and 
research  findings  related  to  the  potential 
public  health  effects  of  medical  waste 
for  a  report  on  the  health  effects  of 
medical  waste. 

OATC:  Comments  concerning  this  notice 
must  be  submitted  by  May  1, 1989. 

ADOllgtl:  Comments  or  information 
concerning  this  announcement,  or 
inquiries  about  the  study,  should  be 
submitted  to:  Dr.  Maureen  Y.  Lichtveld. 
Chairperson,  Medical  Waste  Group. 
O^ce  of  the  Associate  Administrator. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Chamblee,  F-38. 1600 
Clifton  Road  ME..  Atlanta.  Georgia 
30333,  Telephone:  (404)  488^204  or  FTS 
236-4204. 
SUPPUEMCNTARV  MFOmiATKNt:  This 

Study  is  mandated  by  section  11009  of 
the  Medical  Waste  Tracking  Act  of  1988 
(Pub.  L  100-582).  which  amended  the 


Solid  Waste  Disposal  Act  The  Medical 
Waste  Tracking  Act  states: 

Health  inpacU  Report 

Within  24  months  after  the  enactment  of 
this  section,  the  Administrator  of  the  Agency 
for  Toxic  Substances  and  Disease  Registry 
shall  prepare  for  Congress  a  report  on  the 
health  effects  of  medical  waste,  including 
each  of  the  following: 

(1)  A  description  of  the  potential  for 
infection  or  injury  from  the  segregation, 
handling,  storage,  treatment,  or  disposal  of 
medical  wastes. 

(2)  An  estimate  of  the  number  of  people 
injured  or  infected  annually  by  sharps  and 
the  nature  and  seriousness  of  those  injuries 
or  infections. 

(3)  An  estimate  of  the  number  of  people 
infected  annually  by  other  means  related  to 
waste  segregation,  handling,  storage, 
treatment  or  disposal,  and  the  nature  and 
seriousness  of  those  infections. 

(4)  For  diseases  possibly  spread  by  medical 
waste,  including  Acquired  Immune 
Deficiency  Syndrome  and  hepatitis  B.  an 
estimate  of  what  percentage  of  the  total 
number  of  cases  nationally  may  be  traceable 
to  medical  wastes. 

Medical  waste  is  defined  by  the 
Medical  Waste  Tracking  Act  as  any 
solid  waste  (solid,  liquid,  or  gasses 
phase)  which  is  generated  in  diagnosis, 
treatment  or  in  the  production  or  testing 
of  biologicals.  Medical  waste  does  not 
include  any  hazardous  or  household 
waste  listed  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  and  implementing  regulations. 

ATSDR  is  soliciting  any  existing  and 
available  relevant  information  for  the 
preparation  of  the  report  on  the  health 
effects  of  medical  waste.  Specifically, 
the  Agency  is  requesting  any 


information  on  the  potential  for  infection 
or  injury  from  medical  waste  of  health 
care  providers,  janitorial  workers,  refuse 
workers,  sanitation  workers,  morticians. 
waste  site  clean-up  (remedial)  workers, 
emergency  response  personnel  (fire  and 
police),  and  the  general  public.  Sources 
of  generation  of  medical  waste  of 
interest  to  ATSDR  include  hospitals, 
clinics,  HMOs,  physicians'  offices, 
dentists'  ofHces,  medical  laboratories, 
veterinary  offices  and  clinics, 
biomedical  research  (academy  and 
industrial)  and  manufacturing  facilities, 
funeral  homes,  in-home  medical  care 
(e.g.  insulin  users)  and  other  facilities 
relevant  to  the  defmition  of  medical 
waste.  In  addition  to  the  sources  of 
generation  of  medical  waste.  ATSDR 
solicits  relevant  information  related  to 
the  transportation,  storage,  disposal 
(incineration,  autoclaving.  disinfection, 
landfilling,  radiation,  and  sanitary 
sewer,  etc.),  and  release  to  the 
environment  of  medical  waste.  Where 
available,  the  information  should 
describe  the  total  study  population,  rate 
of  injury  or  infection,  how  the  injury  or 
infection  was  determined,  and  how  the 
information  was  collected.  Additionally, 
the  Agency  is  soliciting  any  information 
concerning  the  number  of  people  injured 
or  infected  by  sharps  annually  and  the 
nature  and  seriousness  of  those  injuries 
or  infections. 

Dated  January  18, 1989. 
lamm  O.  Mason. 

Administrator,  Agency  for  Toxic  Substances 

and  Disease  Registry. 

[PR  Doc.  89-1565  Filed  1-24-89:  &45  amj 

■UJNa  COOC  «1«0-70-M 


1989 


UMI 


.f<~»  t<* 


,    J-   I. 


UMI 


n  1 


Wednesday 
January  25,  1989 


Part  IV 

Environmental 
Protection  Agency 


Preliminary  Determination  To  Cancel 
Registrations  of  Cartx>fiiran  Products; 
Availability  of  Technicai  Support 
Document  and  Draft  Notice  of  Intent  To 
Cancel 


S744 


P«d«d  Raslslw  /  Vol.  84.  No.  15  /  Wednesday.  January  25.  1989  /  Noticee 


/  VoL  Si  No.  15  /  Wedngsday.  |anuary  25.  1989  >  Notkee 


3745 


ENVHHNMKNTAL  mOTECHON 
AGENCY 


from  8  ajn.  to  4  p.in..  Monday  through 
Mdiy.  excluding  legal  bolkfaya. 


riaiiiiln»¥  Detamynatton  To  Cancel 

ReQielfallone  of  Caifeotaran  Froducta 
AvaaaoaRy  oi  lecnracai  Nippon 
DocunMfN  ana  uran  Nooce  oi  aiieni 
To  Cancel 

a—wcv.  Environmental  Protection 

Agency  (EPA). 

AcnOMc  Notice  of  preliminary 

determination. 


:  Thie  Notice  sets  forth  EPA't 
preliminary  determination  regarding  the 
continued  registration  of  pesticide 
products  containing  granular  carbofuran 
and  sets  forth  the  Agency's  assessotent 
of  the  risks  and  benefits  associated  with 
the  pestiddal  uses  of  granular 
carbofuran.  This  Notice  announces  the 
Agency's  preliminary  determination  to 
cancel  all  registrations  of  granular 
carbofuran.  In  addition,  this  Notice 
announces  the  availability  of  the 
Carbofuran  Special  Review  Technical 
Support  Document  and  the  Draft  Notice 
of  intent  to  Cancel.  The  Technical 
Support  Document  and  accompanying 
scientific  reviews  constitute  the 
technical  documents  in  support  of  die 
action. 

OATI:  Written  comments  must  be 
received  on  or  before  March  27. 1980. 


:  Submit  thsaa  cofriea  ef  wrrtttea 
comments,  bearing  the  document  control 
number  "OPP-a0QQ0/48A.'*  by  mail  let 
Public  Docket  aad  Preadam  of 

Information  Section.  Piald  Opefattewe 

Division  (TS-787C>.  Office  of  Pesticide 

Programs.  Bhvtronmental  Protection 

Agency.  4n  M  Street  8W.. 

Washington.  DC  »«« 
In  person  bring  comments  to:  Room  230. 

CM  «2. 19S1  fefhrson  Davie  M^nway. 

Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  Notice  may  be 
cidimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'Conrid<fntial  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  CBI  may  be 
publicly  disclosed  by  EPA  tvithout  prior 
notice  to  the  submitter.  The  carbofuran 
public  docket  which  contains  all  non- 
CBI  written  comments  and  the 
correspondence  Index,  will  be  available 
for  public  inspection  and  copying  in  Rm. 
236  at  the  Viifiiiia  addraas  ^ven  above. 


By  mail:  Jay  Ellenberger.  Speaial  Review 

Branch.  Registration  Division  (TS- 

7e7C),  Office  of  Pesticide  PMgrama. 

401  M  Street  SW..  Washinglaa.  DC 

20480 
Office  location  and  telepbonej 

Room  1008.  CM  #2. 1921  Jc 

Davis  Highway.  Arlington.  VA  22202. 

(703-057-7400). 

Copies  of  the  Carbofuran  lachnieal 
Support  Document  and  draft  Notice  of 
Intent  to  Cancel  are  available  boaa  the 
contact  person  at  the  address  given 
above. 


ranv  MraMiATNMt  litis 
Notice  is  organlied  into  iia  aoMa  UnH  I 
is  the  Introduction  and  psovidaa 
background  information  related  la 
carbofuran  and  the  initialion  ef  the 
Special  Review  of  all  graaalar  predicts. 
The  availability  of  the  Technical 
Support  Document  and  the  draft  Notice 
of  Intent  to  cancel  are  also  diasussed. 
Unit  II  provides  discussion  of  < 
background.  Unit  III  summarii 
avian  risk  assessment  the  benefits 
assessment  and  the  risk/benefit 
aBalysi&  lafDmation  related  la  ik» 
haaard  to  iMmans  from  all  for 
of  carbofuran  and  its  alternatives  is  also 
provided.  Procedures  related  to  the 
referral  to  the  U.S.  Department  of 
Agrieultaie  and  the  Scientific . 
Mnal  ase  diecaesed  in  Unit  IV. ' 
Notice  concludes  with  Units  V  and  VI 
sonmaiiilni  the  opportunity  fa 
comment  and  the  availability  af  I 
public  docket  respectively. 

1.  lotroductioa 

Carbofuran  is  the  common  name  for 
2.9-ddiydto-2.2-dimethyl-7-benaofuranyl 
nathylcarbaawte.  FMC  Corporatloa  ia 
the  major  producer  and  holds  11 
registrations.  PMC  formulates 
carbofuran  as  a  2.  3,  5, 10,  and  IS 
percent  active  ingredient  (ai)  gnnular 
product.  These  products  iiiclude 
Furadan*  20.  3G.  50.  lOG.  and  ISG. 
FMC  also  markets  a  4  pound  ai  per 
gallon  flowable  formulation,  a  75 
percent  wetlable  powder,  and  75,  85, 
and  90  percent  ai  formulation 
intermediates.  At  present,  the  tacbnteal 
formulation  is  not  federally  regiatafad. 
All  granular  carbofuran  products 
marketed  in  the  United  States  have  been 
classified  for  restricted  use  based  on  the 
risk  to  avian  species. 

On  September  3a  1985,  EPA  iaaaad  a 
Notice  which  initialed  the  Special 
Review  of  all  mnular  producta 
containing  caroofuran.  and  whiah 
detailed  the  bases  for  the  Ageragr's 


decision.  (This  document  is  also  referred 
to  as  Position  Document  1  or  PD 1,  50  FR 
41938).  EPA  determined  that  granular 
carbofuran  products  met  or  exceeded 
the  risk  criterion  existing  at  that  time  for 
acute  avian  toxicity  described  in  40  CFR 
ie2.11(a)  (3)(i)(B)(2).  This  criterion 
provided  that  a  Special  Review  shall  be 
conducted  if  a  pesticide  "occurs  as  a 
raaidBe  immediately  following 
application  in  or  on  the  feed  of  an  avian 
species,  representative  of  the  species 
likely  to  be  exposed  to  such  feed  in 
amounts  equivalent  to  the  average  daily 
intake  of  such  representative  species,  at 
levels  equal  to  or  greater  than  the 
subacute  dietary  LCm  measured  In  avian 
teat  animals  as  specified  in  the 
Registration  Guidelines." 

The  EPA  also  determined  that 
granular  carbofuran  met  or  exceeded  the 
risk  criterion  existing  at  that  time  for 
population  effects  described  in  40  CFR 
182.11(a)(3)(ii)(C).  This  criterion 
provided  that  a  Special  Review  shall  be 
conducted  if  the  use  of  a  pesticide  "can 
reasonably  be  anticipated  to  result  in 
significant  local,  regional  or  national 
population  reductions  in  nontarget 
arganisms,  or  fatality  to  members  of 
endangered  species." 

At  that  time,  the  Agency  had 
proposed  new  criteria  for  initiating  a 
Special  Review  on  a  specific  pesticide. 
which  would  consider  a  pesticide  for 
Special  Review  when  its  use  results  in 
**ieaidnes  of  the  pesticide  product  or  its 
ingredients,  impurities,  metabolites,  or 
other  degradation  products  in  the 
environment  of  nontarget  organisms  at 
levels  which  equal  or  exceed 
aancentrations  acutely  or  chronically 
toxic  to  such  organisms  ***.** 
Available  laboratory  and  field  data 
indicated  that  granular  formulations  of 
aarbofuran  met  or  exceeded  this 
proposed  criterion.  This  risk  criterion  is 
aow  in  effect  and  supersedes  the  old 
risk  criteria.  In  either  case  the  Agency 
determined  that  carbofuran  met  or 
exceeded  the  Special  Review  criteria, 
aad  the  Agency  would  have  initiated  a 
Special  Review  regardless  of  which 
critarioa  was  in  effect 

Based  on  information  received  in 
public  comments  and  on  additional 
aoalyses  performed  since  the  Special 
Review  process  began.  EPA  has  made  a 
preliminary  determination  to  propose 
cancellation  of  registrations  of  granular 
products  containing  carbofuran.  EPA's 
position  and  a  sununary  of  the  rationale 
andertying  that  position  are  set  forth  in 
this  Notice.  The  basis  for  EPA's  action  is 
aaplalaad  more  fully  in  the  Carbofuran 
1  Review  Tedmical  Supper* 
It  Copies  of  the  Technical 
Sapport  Document  are  available  upon 


request  from  the  contact  person  listed  at 
the  beginning  of  this  Notice.  The 
Technical  Soppoct  Decwaent  abo 
contains  referencea.  background 
information,  aad  other  faioraurtion 
pertinent  to  dM  legislKation  af  peetieide 
producta  cantaiainggranalar 
carbofaran. 

In  additiOB.  copies  of  a  draft  Notice  ai 
Intent  to  Cancel  gianalar  carbofaran 
products  are  also  available  frea  the 
contact  person  Ksted  above  Prepasation 
of  dM  draft  Notice  ol  Intent  to  Cancel  is 
required  by  4aCni  15131(1^^  This 
draft  Notice  ia  being  forwarded  to  the 
Scienlific  Advieory  Panel  (SAP)  aad  the 
Secretary  of  Afncaitare  to  pemut  their 
review  of  the  Agency's  action.  The  draft 
Notice  of  Intent  to  Caacel.  along  with 
the  Carbofaran  Technical  Support 
DocuBwnt  and  other  notices  and 
analyses  prepared  pursuant  to  40  CFR 
154.31,  will  be  sent  to  all  re^strants  aad 
applicants  fer  legisttation  of  pesticide 
products  containing  granular 
carbofuran.  The  draft  Notice  of  Intent  to 
Cancel  is  not  now  legally  effective  but  is 
intended  only  to  provide  a  basis  for 
comment  by  the  SAP.  US.  Departaient 
of  Agriculture,  registrants,  and  the 
public.  The  draft  Notice  indkcates  that 
registrants  or  distributors  wilt  not  be 
allowed  to  sell  aiul  distribute  existing 
stocks  of  cancelled  products.  Also.  EPA 
will  not  alTow  the  use  of  such  existing 
stocks.  The  draft  Notice  also  iKscusses 
requesting  a  cancellation  or  denial 
hearing  after  issuance  of  a  final  notice 
of  intent  to  cancel.  Comments  on  the 
draft  Notice  of  Intent  to  Cancel,  this 
Notice,  and  the  Technical  Support 
document  must  be  filed  within  60  days 
of  the  issuance  of  this  Noti'ce. 


ILLagal 

A.  The  Statute 

A  pesticide  product  any  be  sold  or 
distributed  in  the  United  States  only  if  it 
is  registered  or  exesopt  from  registration 
under  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (7  U.S.C  136  et  seq.).  Before  a 
product  caa  be  registered 
unconditionally  it  must  be  ^lown  that  it 
can  be  used  without  "unreasonable 
adverse  effecto  an  the  environment" 
(HFRA  section  3(cM5»,  that  is.  without 
causing  "any  unreasonable  risk  to  man 
or  the  enviramaeiit.  taking  into  acconnt 
the  economic  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)}.  The 
burden  of  proving  that  a  pesticide  meets 
this  standard  tor  registration  is.  at  all 
times,  on  the  proponent  of  initial  or 
continued  cegistratioa.  If  ai  any  time  the 
Agency  determines  diat  a  pesticide  ao 
longer  meets  this  standard  for 


registration  then  the  Adaiaistrator  any 
cancel  diia  registration  under  section  6 
ofFlFRA. 

R  The  Spt€ioi  Rtview  Procen 

The  ^lecial  Review  process,  formerly 
called  the  Rnbnttable  Ptesomption 
Against  Registration  (RPAR).  is  a 
mechanism  hy  whidi  the  Agency 
coiects  infennation  on  the  risks  and 
benefits  associated  with  the  ases  of 
pesticides  to  deterniiae  whctbei  any  use 
causes  anreasenable  adverse  effects  to 
human  health  or  the  environaient  The 
Special  Review  process  is  current^ 
governed  by  40  CFR  Part  154. 

Throng  IIm  Special  Review  process 
the  Agency:  (1)  Announces  and 
describes  the  Agency's  risk  concerns 
regarding  pestifidfil  use  based  on 
certam  liak  criteria;  (2)  establidies  a 
public  docket;  {%)  propooes  a  regulatory 
decision;  (4)  solicits  conwaenls  from  the 
public  on  tbe  proposed  decision  and 
issues  concetning  the  Special  Review; 
(5)  responcb  to  significaDt  comments 
from  the  Secretary  of  Agriculture  and 
the  SAP;  and  |6)  makes  a  final 
regulatory  decision  based  on  a 
balancing  of  risks  and  benefits 
associatMl  with  a  pesticide's  use. 

Issuance  of  this  Notice  means  that  the 
Agency  has  assessed  the  potential 
adverse  effects  and  benefits  associated 
with  the  ase  of  pesticide  products 
containing  granular  carbofuran  and  that 
the  Agency  has  preliminarily 
determined  that,  unless  the  terms  and 
conditions  of  registration  are  modified 
as  proposed  m  this  Notice,  the  risks 
from  granular  carbofuran  oatweigh  the 
benefits  of  its  continued  use. 

C.  Other  Statutes 

In  considering  this  action  under 
FIFRA.  EPA  is  mimtful  of  other  statues 
intended  to  protect  birds.  The  Migratory 
Bird  Trea^  Act  (VffiTA)  prohibits  the 
taking,  except  by  permit  ef  individual 
migratory  binfe  (16  U.S.C  703). 
Regulations  promulgated  pursuant  to  the 
MBTA  Ust  the  oiigratocy  birds  which  are 
protected  by  the  Act  (50  CFR  iai3).  The 
MBTA  prohibits  unpermitted  taking  "by 
any  means  or  in  any  manner"  dH  the 
protected  bird  species.  Case  law  holds 
that  even  unintentiooal  kills  of  birds  by 
pesticide  poisoning  is  prohibited  by  the 
MBTA.  More  than  20  species  of  birds 
protected  by  the  MBTA.  More  than  20 
species  of  birds  protected  by  the  MBTA 
have  been  reported  killed  by  carbofiuan. 
Indeed,  in  one  incident,  a  carbofuran 
manufacturer  was  convicted  of  violating 
the  MBTA  for  causing  the  deaths  of  a 
number  of  birds  exposed  to  a 
wastewater  pond  containing  carbofuran. 

A  similar  provision  in  the  Bald  and 
Golden  Eagle  Protection  Act  (BGEPA) 


prohibits  takings  of  bald  and  golden 
eagles  (16  U.S.C  668).  The  Endangered 
Species  Act  (ESA)  prohibits  takings  of 
species  designated  by  the  Department  of 
Interior  as  endangered  or  threatened  (1ft 
ViSJC  1538(c)).  A  number  of  bald  eagle 
kiUs  due  to  carbofuran  have  been 
reported  and  the  Fish  and  Wildlife 
Service  has  determined  that  the 
continued  survival  of  several 
endangered  species  is  Uueatened  by 
carbofiiran  use  (see  Unit  U  of  this 
document).  Taken  toother,  the 
provisioftt  of  these  three  statutes 
prohibiting  unpermitted  bird  kilts 
underiine  society's  concern  with 
needless  destruction  of  wildlifie  and 
provide  additional  suniort  for  EPA's 
proposed  action  en  caibofairan. 

m.  Sunnary  of  Risk  and  Benefit 

Petenniiuitieiis  ano 
Regulatory  Actwns 

A.  Risk  Concerns 

To  evaluate  the  hazard  to  birds  from 
grandular  carbofuran  in  this  Technical 
Support  Document,  the  Agency 
evahiated  the  risk  to  birds  bawd  on  ft) 
laboratory  data  on  acute  avian  toxicity: 
(2)  exposure:  (3)  estimated  risk;  (4)  field 
studies:  (5)  bird  kill  incidents;  (6) 
population  effects;  and  (7)  toxicity  and 
risks  of  the  ahematives. 

Based  on  laboratory  data,  the  Agency 
concluded  that  carbofuran  is  acutely 
toxic  to  birds,  and  that  a  single  granule 
may  kill  a  small  bird.  Based  on  an 
analysis  of  whether  birds  would  be 
present  when  carbofuran  is  applied,  the 
Agency  determined  that  birds,  including 
endangered  species,  are  expected  to  be 
present  at  the  time  of  application.  Field 
and  agricultural  engineering  studies 
confirm  that  at-planting  application  of 
granular  pesticides,  including 
carbofuran.  results  in  granules  exposed 
on  the  soil  surface.  Dietary  exposure 
occurs  from  direct  ingestion  of  granules 
and  contaminated  soil  invertebrates 
such  as  earthworms.  Predatory  birds 
may  be  secondarily  exposed  to 
carbofuran  by  feeding  on  contaminated 
vertebrates  such  as  small  birds. 
Residues  in  wildlife  cordirm  that  both 
direct  and  secondary  poisonings  from 
carbofuran  have  occurred. 

The  Agency  has  described  avian  risk 
from  granular  carbofuran  by  comparing 
avian  acute  toxidty  data  (number  of 
granules  equal  to  an  LDm  dose)  to 
exposure  (number  of  granules  exposed 
per  unit  area).  This  ratio  indicates  that 
all  registered  uses  of  granular 
carbofuran  pose  a  high  risk  to  birds  for 
acute  toxicity.  Field  studies  confirm  the 
Agency's  conclusion  that  bird  mortality 
is  expected  when  the  expected  amount 
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of  carbofuran  granulM  an  availabto  for 
avian  consumpiion. 

Th«  Agancy  aaaaaaad  6  fkid  atudlaa 
conductad  al  11  bcatkina  thai 
Invaattfatad  th«  lose  of  birds  from  lab«l- 
diracted.  •oil-incorporated  uae«  of  lOC 
and  15G  applied  aa  band  and  in-furrow 
applicaliona  and  lOG  uaing  specialixed 
equipment.  Commonly  practiced 
techniques  for  soil  incorporation  of 
granules  were  used.  Application  of  1 
and  4  lb  ai/A  resulted  in  approximately 
the  same  level  of  avian  mortality.  Both 
direct  and  secondary  poisoning 
occurred.  The  Agency  coiwluded  that 
bird  mortality  following  the  label- 
directed  use  of  granular  carbofuran  may 
be  a  frequent  and  regular  occurrence. 
Furthermore,  the  magr^itude  of  the  acute 
mortalities  could  be  more  heavily 
influenced  by  the  numbers  of  binds 
entering  treated  fields,  than  by  the 
extent  of  incorporatloD  of  granulea  or 
application  rata. 

Bird  kUl  incidents  from  <Urect 
carbofuran  poiaonlng  have  occurred  in 
several  crops  in  various  areas  of  the 
country  and  Canada.  The  types  of  birds 
varied  and  included  both  migratory  and 
nonmlgratory  birds.  Bird  mortality  was 
frequently  associated  with  at-planting 
application,  but  has  occurred  with  other 
uses  at  other  times  of  the  year.  Direct 
poisonii^  of  birds  has  caused  over  40 
separate,  reported  bird  kill  incidents 
involving  one  to  over  2J0O0  birds.  More 
than  half  of  these  reported  incidents  are 
associated  with  carbofuran's  use  on 
rice. 

Secondary  poisoning  incidents  have 
also  occurred  and  involved  bald  eagles, 
red-tailed  hawks,  red-shouldered  hawks, 
northern  hairiers  (marsh  hawks),  and 
other  birds  of  prey.  Such  species  are 
attracted  to  dead  and  dying  smaller 
birds  and  small  mammals  affected  by 
granular  carbofuran. 

Birds  of  prey  species  commonly 
produce  only  a  few  young  per  year  and 
are  slow  to  reach  sexual  maturity.  Thus, 
the  death  of  each  individual  of  these 
species  can  have  important 
consequences  for  a  population.  A 
computer  model  of  a  small  breeding 
population  of  bald  eagles  that  had 
experienced  several  mortalities  due  to 
granular  carbofuran  was  used  to 
illustrate  this  point.  If  the  rate  of 
carbofuran-relaled  mortality  observed 
in  this  population  remains  constant  the 
model  predicted  that  the  small  breeding 
population  will  remain  static  over  a  10- 
year  span,  even  under  ideal  breeding 
conditiona.  At  secoodary  mortality  rates 
slightly  hasher  than  thoae  obaarved  in 
this  population,  the  model  predicted  that 
the  breeding  numbers  could  decrease 
over  the  short  span  of  the  model. 


The  Agency  believes  that  direct  and 
Moondary  bird  kill  incidents  that  have 
been  reported  underestimate  the  number 
of  incidents  actually  taking  plao* 
because  of  the  problema  asaodatad  with 
the  reporting  of  bird  kills  and  with 
carcass  removal  by  predators. 
Populatioiu  of  declining  or 
endangered  species  may  be  present  in 
areas  where  carbofuran  is  appUed.  The 
Agency  cited  documented  population 
declines  of  the  red-shouldered  hawk, 
loggerhead  shrike.  Held  sparrow. 
Henslow's  sparrows,  artd  other*. 
Statistically  significant  declines  have 
been  measured  for  several  species. 

While  the  Agency  does  not  consider 
granular  carbofuran  to  be  the  sole 
causative  factor  in  the  decline  of  the 
bird  species  discussed,  carbofuran  is 
one  of  the  most  highly  toxic  pesticides 
to  which  these  birds  are  exposed.  Given 
iU  widespread  uae  in  agriculture, 
carbofuran  is  likely  to  be  responsible  for 
bird  deaths  in  these  species.  The 
Agency  concluded  diat  granular 
carbofuran  can.  therefore,  be  an 
important  additive  factor  in  the  declines. 

The  Division  of  Endangered  Species 
and  Habitat  Conaervatioa  (DESHC)  of 
the  Fish  and  Wildlife  Service  indicated 
in  the  Biological  Opinion  dated  July  2. 
1967.  for  carbofuran.  that  the  Aplomado 
falcon.  Attwaters greater  prairie- 
chicken,  and  Aleutian  Canada  goose 
were  the  bird  species  ieopardixed  by  the 
use  of  carbofuran.  To  avoid  (eopardy  to 
thne  species,  DESflC  indicated  that  the 
Ott  of  carbofuran  should  be  eliminated 
in  certain  areas.  The  use  of  carbofuran 
in  certain  areas  is  already  prohibited  to 
protect  the  Attwater's  greater  prairie- 
chicken.  Aleutian  Canada  goose,  and 
Kem  primrose  sphinx  moth.  DESHC  also 
indicated  that  the  bald  eagle,  whooping 
crane,  and  Mississippi  sandhill  crane 
may  be  adversely  affected.  DESHC 
recommended  prohibiting  the  use  of 
carbofuran  in  certain  areas. 

The  Agency  compared  the  risks  of 
granular  carbofuran  to  representative 
avian  species  to  the  risks  posed  by  its 
alternatives  Since  the  greatest  risk  of 
granular  pesticides  to  avian  wildlife 
may  result  from  direct  exposure, 
especially  ingestion,  the  Agency 
compared  the  acute  toxicity  (in  terms  of 
the  number  of  granules  equivalent  to  an 
LDm  dose)  to  estimates  of  exposure  (in 
terms  of  the  number  of  granules  exposed 
and  available  to  birds  per  unit  area)  for 
carbofuran  and  its  alternatives.  Hiis 
comparison  is  expressed  as  the  number 
of  LDb*s/square  foot  of  treated  ground. 
Based  on  this  analysis  it  appears  that 
carbofuran  generally  poses  a  greater 
risk  to  birds  than  the  alternatives. 


B.  Additional  Considerationg 

The  Agency  evaluated  information 
concerning  the  haxard  to  humans  from 
carbofuran  and  iU  major  alternatives. 
Based  on  the  available  data,  carbofuran 
does  not  appear  to  pose  a  chronic 
human  health  hazard  because  it  has  not 
shown  positive  oncogenic,  teratogenic 
or  reproductive  effects.  Existing  data 
indicate  no  adverse  chronic  health 
effects  associated  with  the  alternatives 
although  the  data  bases  are  incomplete 
for  many  effects  so  definitive 
conclusiorts  cannot  be  drawn.  The 
Agency  has  required  additional  studies 
to  complete  the  data  bases.  Based  on 
data  on  acute  health  effects,  the  acute 
oral  hazard  of  carbofuran  is  the  same 
order  of  magnitude  as  fonophos. 
phorate.  and  terbufos.  but  is  less  than 
aldicarb,  and  greater  than  the  other 
alternatives  examined. 

The  Agency  also  evaluated  the 
potential  for  ground  water 
contamination  from  carbofuran.  The 
environmental  fate  data  indicate  that 
carbofuran  is  highly  mobile  and  has  a 
potential  to  leach.  Simulation  modeling 
with  the  Pesticide  Root  Zone  Model 
support  this  hypothesis.  The 
environmental  fate  data  indicate  that 
under  low  pH  and  low  temperature, 
residues  of  carbofuran  could  persist 
after  leaching  into  the  ground  water. 
Since  these  conditions  are  not 
widespread  in  the  United  States,  most 
leaching  of  carbofuran  will  probably  not 
result  in  significant  concentrations  at 
the  wellhead.  Ground  water  conditions   . 
of  low  pH  and  low  temperature 
generally  exist  in  the  Northeast,  where 
monitoring  data  indicate  that  New  York. 
Massachusetts,  and  Maryland  show  the 
highest  and  most  frequently  found 
residues  in  ground  water.  The  highest 
level  found  was  71  parts  per  billion  and 
was  found  in  a  well  near  corn  and 
potato  fields  in  Maryland.  Other  studies 
suggest  that  carbofuran  may  also  be 
found  in  surface  waters  that  may  be 
used  for  drinking  water.  The  Agency 
will  require  registrants  to  amend  their 
labels'  current  ground  water  advisory 
statement  in  an  effort  to  further  reduce 
the  potential  of  ground  water 
contamination  for  carbofuran  use. 

C.  Determination  of  Benefits 

The  Agency's  benefit  analysis 
examined  in  depth  the  following  use 
sites:  Held  com.  sorghum,  soybeans, 
rice,  peanuts,  tobacco,  cotton, 
cranberries,  pineseed  orchards,  and 
sunflowers.  The  Agency  reviewed  the 
pests  associated  with  these  crops, 
methods  of  application,  agricultural 
practices,  and  chemical  and 


f»6mm\  Rigliter  /  Vot  5«.  Wo.  IS  /  Wednesday,  faiwaiy  25w 


/ 


3747 


nonchenucak  atoetaatives.  bi  the 
Techaical  Supfurt  DocuncaL  the 
Agency  abo  aougfat  to  identify  aewty 
emogng  iategrcted  pest  managenent 
(1PM)  attategies  tkal  awy  have  an 
impact  CD  the  hrtnre  benefit  of 
catfaeftiiaa  vm.  While  the  potential 
iaipacts  of  these  strategies  OB  the 
quanlilBttvr  benefits  eatiaMte*  were  not 
caladatad.  EPA  no«es  that  they  do 
prcscat  poisattai  altcnative  agricahnral 
practices. 

Approximalely  7  la  10  rnilbos  pounds 
of  active  ii«redieiu  (lb  ai)  of  aU 
caibofimk  fanwilatiena  are  used  on  a 
variety  of  agriciilturai  caops  aad  forestry 
sites  per  year,  with  approximately  6  to  0 
millioD  lb  ai  of  the  aiuiual  usage 
accounted  for  hj  the  granular 
formulationa.  About  68  perccBt  of  aU 
carbo6iraa  use  is  on  com.  14  percent  on 
soighum.  S  petccnt  on  soybeans.  2 
percent  on  lioe.  5  percent  OR  peanuts, 
and  2  percent  on  tobacco^  Alao.  less 
than  1  percent  is  used  aa  each  of  the 
foUowiog  sites:  cotton,  cranberries, 
sunflowers,  and  pineseed  orchards. 
These  usca  encompass  over  95  percent 
of  the  granular  carbofuran  usage  and 
about  as  percent  of  all  carbofuran 
formulation  aaage. 

If  carbo&iran  is  not  available  for 
treatment  of  the  18  sites,  the  Agency 
estimated  and  annual  grower  impact 
that  ranged  from  approximately  $22.6  to 
$33J0  mtllian.  The  largest  economic 
impact  fiwn  cancellation  of  granular 
carbofuran  would  be  for  rice  since  ao 
registered  alternatives  are  available  for 
control  of  the  rice  water  weevil.  The 
Agency  estimates  that  the  grower 
impact  would  be  $12.2  milHon  annually; 
a  $6.1  miUion  decrease  in  Federal 
deficiency  payments  to  rice  growers 
would  indicate  a  net  loss  to  society  of 
$6.1  million. 

Com  is  die  major  use  site  for 
carbofuran.  and  cost-effective, 
efficacious  ahematives  are  available. 
No  changes  in  costs  of  production, 
yields,  or  revenues  would  be  expected. 
The  com  insecticide  market  is  highly 
competitive,  and  viable  alternatives 
with  similar  pesticide  performance 
would  be  available  at  comparable  cost 
per  acre. 

The  carbofuran  market  for  field  com 
has  been  declining  since  1978.  Current 
usage  is  approximately  one-third  the 
level  it  was  in  1978.  Carbofuran  has  lost 
its  market  share  primarily  to  terbufos 
and  chlorpyrifos.  By  1986,  the  market 
share  held  by  carbofuran  dropped  to 
less  than  15  percent.  In  terms  of  acre 
treatments,  it  ranked  fourth  oat  of  the 
five  nsaiar  oacn  insecticides.  The 
re  as  ens  far  the  dedine  are  not  dear,  but 
cooid  incknle  fas*  ol  effedivcnesa. 
spectnmi  of  coatroL  and  otbets. 


Carfaoforaa  is  applied  to  an  estimated 
185  acre*  of  nonflooded  cranberries  in 
Washington  and  Oregon  to  eontrot  the 
black  vine  weevit  larval  stage.  Because 
of  the  soil  or  the  terrain  of  the  ficMs, 
these  cranberry  acres  are  not  dibed  for 
flooding.  Flooding  can  be  a  cuharal 
method  for  contrcriling  die  weevfl. 
Carbofaraft  is  the  only  mscctiude 
registereo  for  control  of  oie  larvM  stage 
wlnie  Qccpffiate  is  registered  for  the 
control  of  the  adolt  stage  of  thrs  pest. 
The  impact  on  cranberries,  exchidtng 
acephate,  is  expected  to  occur  over  a  7- 
year  period  due  to  the  perennial  natnre 
of  the  crop.  OveraR  impacts  could  be 
approximately  $7  million  to  S7.7  milKon 
over  the  7  years  or  $1X)  to  $1 J  milKon 
armuaRy. 

For  the  VS.  sorghum  industry, 
cancellation  would  generally  not  have 
an  adverse  effect  on  the  over^  sorglmm 
industry  (at  most  $0.4  to  $0,9  million 
annual^i  or  on  consumers.  In  years  of 
high  {^inck  bag  infestations,  whidi 
occur  every  5  to  10  years,  aimual 
localized  income  redactions  conld  range 
ftom  $7.4  to  $0,3  aaiUion  in  eastern 
Kansas  ifaldicarb  is  used  as  aa  at- 
plenting  altemative.  However,  this 
estimate  of  ia^pact  does  sot  consider  the 
foliar  treatments  diat  wo<dd  be 
availaUe  far  ase  when  infestations 
actoally  oocor.  Foliar  treatments  awy 
not  always  provide  adequate  control 
because  of  praUems  widi  treatment 
timing,  limited  availability  of  scoats. 
and  chinch  bug  reinfestatioiis. 

For  the  remaining  crops,  the  Agency 
does  not  anticipate  ma^  impacts.  The 
overall  economic  impact  from 
cancellation  is  not  expected  to  result  in 
significant  changes  in  either  production 
costs  or  outputs. 

The  Agency  also  evaluated  aspects  of 
carbofuran  use  that  are  not  easily 
quantifiable.  For  example,  only  one 
carbamate  (trimethacarb)  would  be 
available  for  com  powers  who  rotate 
oiganophosphate  and  carbamate 
insecticides  to  delay  development  of 
resistance  in  soil  pests.  The  Agency 
recognizes  that  some  cross-resistance 
with  orgaaophosphates  could  occuir 
because  both  afiect 
acetylcholinesterase.  Also,  carbofuran 
has  residual  and  systematic  properties 
and  a  broad  spectrum  of  cootroL  It 
should.be  noted  that  repeated  use  of 
carbofuran  may  lead  to  an  apparent 
increase  m  soil  microbial  populations 
that  are  capable  of  reducing  its 
eSectiveness. 

D.  Risk/Benefit  Analysis 

There  are  three  basic  cations  for 
regulating  the  uses  of  carbofuran: 


Option  1 — Continantion  of  registration 

«without  changes. 
Option  2— Continuation  of  registrations 

with  modifications  to  the  terms  and 

coaditioas  of  registration,  and 
€>^km  »— CaoceHation  of  registration. 

Adopti'on  of  Option  1  would  be 
appropriate  only  when  the  Agency  has 
concluded  that  the  level  of  risk  is 
acceptable  compared  to  the  benefits  of 
use  and  that  further  risk  redaction 
measures  are  not  necessary  to  assure 
that  the  use  of  the  pesticide  meets  the 
statutory  standard  for  continued 
registration.  Adopti'on  of  Option  3  would 
be  appropriate  when  the  Agency  has 
concluded  that  the  risks  from  a  use 
outweigh  the  benefits  of  that  use  and 
that  the  risks  caimot  be  mitigated  to  an 
acceptable  level  when  compared  to  the 
benefits  by  any  measures  short  of 
cancellation. 

Option  2  is  appropriate  when  the  risks 
of  a  pesti'cide's  use  can  be  reduced  to  a 
level  where  the  benefits  of  use  outweigh 
the  risks.  This  risk  reduction  is 
accomplished  by  modifying  the  terms 
and  conditions  of  the  pesticide's 
registration.  EPA  has  considered  various 
modifications  for  regulating  the  uses  of 
carbofuran:  these  modifications  are 
evaluated  fully  in  the  Technical  Support 
Document  and  are  summarized  here. 

1.  Adding  label  precautionary 
statements.  The  Agency  considered 
requiring  additioiuJ  precautionary 
labeling  regarding  the  hazard  to  birds 
bom  the  use  of  carbofuran.  However, 
the  additional  labeling  would  not 
significandy  mitigate  the  hazard  to 
birds.  Carbofuran  is  already  a  restricted 
use  pesticide  on  the  basis  of  the  avian 
hazard  and  limited  in  use  only  to 
certified  applicators  or  persons  under 
their  dkect  supervision.  Extensive 
envinmaieatal  hazard  warning 
statements  already  appear  on  the  label 
and,  despite  such  label  statements,  bird 
kiU  incidents  still  have  occurred. 

2.  Umitiag  application  to  certain 
months.  The  Agency  considered  limiting 
carbofuran  application  to  certain 
months  because  most  of  the  bkd  kill 
incidents  occurred  during  the  major  use 
seaaoa  from  April  to  June.  EiiBunating 
the  use  of  carbofuran  during  any 
particular  season  of  the  year  would 
eliminate  the  bird  kills  in  direct 
proportion  to  use.  Carbofuran  must  be 
applied  during  a  certain  season  to  he 
effective,  and  eiimirwting  its  use  at  that 
time  of  year  would  essentially  result  in 
cancellation. 

3.  Limiting  applicatioa  to  certain 
geographic  areas.  Dec  sue  c  most  of  the 
bird  kiU  incidents  involved  waterfowl, 
the  Agency  considered  limitnig 
carfaoinran  apptication  la  areas  outside 
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thoM  that  constitut*  the  maior 
waterfowl  migration  flyways.  By  not 
allowing  carbofuran  application  in  those 
aivas.  the  risk  to  these  migrating 
waterfowl  and  birds  within  the  flyway 
could  be  reduced.  However,  eliminating 
the  use  of  carbofuran  in  the  flyways 
would  also  affect  a  large  portion  of  the 
usage  of  carbofuran.  In  addition,  exact 
boundariaa  of  these  flyways  cannot  be 
readily  defined. 

4.  FMC  Corporation'*  ri»k  reduction 
program.  FMC  Corporation,  the  maior 
registrant  of  carbofuran.  proposed  a  risk 
reduction  program  that  included  several 
measures  to  reduce  the  avian  haiard. 
The  maior  points  of  FMC  Corporation's 
program  are  as  follows: 

a.  Reduce  percent  ai.  Voluntarily 
remove  carbofuran  ISC  from  the  market, 
but  retain  the  Federal  registration. 
Carbofuran  lOG  would  remain  as  the 
formulation  with  the  highest  percent  ai 
until  FMC  has  demonstrated  that  the 
avian  hazard  from  ISC  la  at  an 
acceptable  level. 

b.  Reduce  application  rate  in  corn. 
Reduce  maximum  application  rate  for 
com  from  4  to  1  lb  al/A  baaed  on  a  40- 
Inch  row  space. 

c  Subetilute  "T"  band  for  band 
applications.  "T'  band  is  an  application 
method  combining  band  and  in-furrow 
application.  When  using  In-furrow 
appllcatioa.  granules  are  dropped  Into 
the  furrow  and  covered  with  soil.  When 
using  band  application,  granules  are 
applied  as  a  7-inch  band  on  the  soil 
surface  and  are  then  Incorporated  Into 
the  soil.  "T'  band  appllcatioa  Is  a 
modiHed  form  of  band  application, 
which  may  leave  as  little  as  a  4-lnch 
band,  depending  on  the  application 
equipment. 

d.  Conduct  research.  Begin  studies  to 
detftrmine  If  changes  such  as  modifying 
the  release  rate  or  size,  shape,  and  color 
of  granule  could  further  reduce  risk. 

e.  Aid  equipment  research.  Aid 
research  on  new  farm  equipment  which 
would  result  in  greater  incorporation  of 
granules  and  subsidize  growers  for  the 
purchase  of  new  equipment  If  It  la 
developed. 

f.  Implement  educational  program. 
Implement  an  educational  program  to 
educate  growers  on  the  proper  use  of 
carbofuran  to  reduce  avian  hazard. 

g.  Provide  funding  for  endangered 
species.  Provide  fl JOOOOO  over  the  next 
5  years  for  endangered  species 
relocation  and/or  to  purchase  or 
preserve  critical  habiUt. 

5.  Agency's  analysis  ofPMCs 
program.  Ilia  Agency  evaluated  each 
tint  of  FMCs  profnun.  as  discuaaed 


a.  Reduce  the  percent  ai.  Such  a 
reduction  would  temporarily  eliminate 


the  hazard  from  1SG.  However,  the 
documented  hazard  from  lOC  would  still 
remain.  Also,  application  of  lOG  resulta 
in  approximately  50  percent  more 
granules  than  from  ISO.  A  single  granule 
of  IOG  can  be  lethal  to  small  birds. 

b.  Reduce  application  rate  in  com. 
Assuming  the  typical  3S-inch  row  space, 
rate  reduction  from  4  to  1  lb  al/A  would 
result  in  a  maximum  of  72  percent  fewer 
granules  applied.  Although  this  would 
reduce  the  number  of  granules  applied, 
field  studies  indicate  that  application  of 
1  lb  ai/A  would  still  poee  a  high  risk  to 
birds. 

c.  Substitute  "T"  band  application. 
Based  on  studies  with  band  and  in- 
furrow  application,  estimates  Indicate 
that  a  4-inch  "T'  band  would  result  in  43 
percent  fewer  granules  remaining 
unincorporated  than  would  occur  with  a 
7-lnch  band  application. 

While  T"  banding  may  reduce  the 
number  of  granules  exposed  on  the  soil 
surface,  it  would  not  be  expected  to 
result  in  a  proportional  reduction  in 
avian  mortalities.  Birds  were  killed  in 
field  studies  using  band  application  at  4 
and  1  lb  al/A  and  in-furrow  application 
at  1  lb  ai/A.  Because  'T"  band 
application  would  be  expected  to  result 
in  a  number  of  granules  exposed  on  the 
soil  surface  between  the  numbers 
resulting  from  in-furrow  application  at  1 
lb  al/A  and  at  4  lb  ai/A.  "V  banding  is 
expected  to  result  in  mortalities  within 
the  range  of  mortalities  obeerved  in 
these  field  studies. 

d.  Conduct  research  and  aid  in 
research.  Research  regarding 
reformulation  of  granular  carbofuran 
products  and  developing  new  farm 
equipment  has  the  potential  to  result  in 
a  formulation  less  attractive  to  birds 
and  may  result  In  fewer  unincorporated 
granules.  However,  the  Agency  does  not 
know  if  risk  reduction  would  occur,  and 
if  so,  to  what  extent. 

e.  Implement  educational  program. 
Educating  users  in  the  proper 
application  of  carbofuran  would  result 
in  greater  assurance  of  compliance  with 
risk  reduction  measures  and  would 
probably  help  to  ensure  that  carbofuran 
is  applied  properly.  However,  field 
studies  and  bird  kill  Incident  data 
Indicate  that  proper  application  of 
carbofuran  results  in  birds  being  killed. 

f .  Provide  endangered  species  funding 
and  relocation.  In  limited  slhiations 
such  as  with  dicofoL  the  OES  has 
accepted  funding  and  relocation  as  a 
way  to  offset  the  impact  to  endangered 
species. 

However,  the  Aplomado  Falcon  has 
already  been  relocated  from  Mexico  into 
Texas  as  an  attempt  to  reintroduce  it 
into  lU  historic  range,  which  happens  to 
be  an  area  of  carbofuran  use. 


•.  The  Agency's  risk  reduction 
program  and  analysis.  The  Agency 
explored  whether  a  modified  risk 
reduction  program  developed  by  FMC 
Corporation  would  result  in  sufficient 
risk  reduction.  The  maior  points 
analyzed  by  the  Agency  are  as  follows: 

a.  Cancellation  of  ISG.  As  opposed  to 
temporarily  removing  15G  from  the 
market.  ISG  would  be  cancelled.  IOG 
would  remain  as  the  formulation  with 
the  highest  percent  ai. 

b.  Reduce  application  rate  in  all 
crops.  In  addition  to  requiring  FMCs 
rate  reduction  for  com.  rate  reduction 
would  be  required  on  other  crops  as 
well. 

c  Requiring  in-furrow  of^lication 
only.  In-furrow  application  would 
remain  as  the  only  registered 
application  method  for  carbofuran. 

As  discussed  under  FMCs  program, 
ehminating  ISG  would  remove  the 
hazard  from  15G.  The  lOG  formulation 
would  be  applied  using  in-furrow 
application,  which  results  in  the  greatest 
degree  of  soil  incorporation  of  all  the 
carbofuran  application  methods. 

However,  the  documented  hazard 
frt>m  IOG  would  remain.  Although  fewer 
granules  would  be  applied  by  using  the 
lOG  formulation  in  combination  %vith 
rate  reduction  and  in-furrow  application, 
field  studies  indicate  that  rate  reduction 
to  1  lb  ai/A  and  in-furrow  application 
may  well  result  in  mortality  levels 
comparable  to  those  resulting  from 
banded  application  at  higher  rates.  Also, 
a  lib  ai/A  limit  for  other  crops  may  not 
be  efficacious. 

7.  Comparison  of  the  two  programs. 
The  two  risk  reduction  programs  were 
initially  compared  by  calculating 
exposure  reduction  in  terms  of  the 
number  of  granules  remaining 
unincorporated  on  the  surface  of  the  soil 
and.  therefore,  available  to  birds. 

The  number  of  granules  of  IOG  and 
ISG  that  are  available  to  birds  on  the 
soil  surface  from  carbofuran  application 
are  conservatively  estimated  as  follows: 


Table  1.— Estimates  OF  THE  NutMBER  OF 
Granules  Available  to  Birds 


ESMTIMKI 

number  of 
granulM 

■vaiMbtolo 

bMspw 

so* 

loa  4  ii  M/A.  7-incli  band 

2.648.000 

IOG.  4  K  sl/A.  7-tncK  iMnd — — 

1.788.000 

If  either  risk  reduction  program  were 
implemented,  the  number  of  granules 
available  on  the  surface  of  the  soil 
would  decrease.  Table  1  compares 
estimates  of  the  number  of  granules  tfiat 
would  be  readily  available  to  birds  on 
the  surface  of  treated  fields: 


^opoMd  uM  program 

NMi*aro< 
arsnulaa 
paraow 

Change 

wOffI 

currant 

uaa 
pattam 

Flic  ftografK 
ISG-Vokmlary 

tlMpOTiiOffl »_ 

IOG.  4  1)  ai/A  7-inch 

hMd   

2.648.000 
862,000 
337.000 

-f  880.000 
-1.106.000 
-1.431,000 

100. 18>  ai/A  7-inch 
i0G,lbai/A«4nch 

EPA  Program: 
156-Suapanaion/ 

106.4t»ai/A7.inGh 
100, 1  ■>  al/A  7-inch 
106. 1  b  ai/A  m- 

lumtm 

2.648/)00 

662.000 

86.000 

+880.00Q 
-1.106.000 
-1,673X100 

These  estimates  indicate  that  the 
number  of  exposed  granules  would  be 
reduced.  However,  these  estimates  do 
not  consider  the  number  of  granules 
available  below  the  surface.  Birds  may 
consume  below-surface  granules  v^ile 
foraging  for  seeds,  grit,  or  invertebrates. 
This  is  one  reason  why  reducing  the 
number  of  exposed  granules  would  not 
be  expected  to  result  in  a  proportional 
reduction  in  avian  risk. 

The  available  field  data  do  not 
indicate  that  the  reduction  in  potential 
bird  poisonings  is  proportional  to  the 
reduction  of  Ae  numbier  of  granules. 
Although  the  field  studies  were 
performed  at  different  application  rates 
with  different  application  methods, 
sites,  and  locales,  avian  mortality  for 
direct  carbofuran  poisoning  occurred  in 
all  studies  and  up  to  60  days  after 
application.  Secondary  poisoning 
occurred  as  well.  The  data  indicate  that 
the  number  of  ganules  remaining  would 


still  result  in  approximately  the  same 
level  of  avian  mortality  as  occurs 
following  current  appUcatioa  methods. 
As  discussed  eariier,  one  grannie  of 
either  IOG  or  ISG  is  sufficient  to  kill  a 
small  bird.  Therefcwe,  risk  reduction  in 
the  probability  of  birds  consuming  a 
sugle  granule  is  necessary  for 
substantial  risk  reduction  to  occur. 

Field  data  are  available  for  the 
following  combinations  of  formulation 
and  application  methods: 


Fonnutakon 

Aspicason 

IOG  and  156. 

7-inch  band  ai  4  and  1  ft  ai/A. 
iTKtoraw all  b ai/A. 
SpaoMsad  aqMipmaNi  al  25  fe 
ai/A. 

106  and  ISO. 

106 _..  „     .  . 

These  data  are  plotted  in  the 
following  Figure  1: 
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These  estimated  number  of  granules 
remaining  unincorporated  on  the  surface 
of  fields  is  plotted  against  the  number  of 
birds  killed  per  100  acres  of  seardied 
area.  The  resulting  curve  is  not  a 
regression,  and  a  correlation  coefficient 
was  not  calculated.  The  purpose  of 
representing  the  studies  in  this  way  is  to 
show  a  possible  relationship  between 
the  exposure  of  granules  on  the  soil 
surface  and  the  rate  of  avian  mortality. 
Since  these  data  are  essentially  not 
statistically  comparable,  they  may  not 
be  used  to  establish  a  quantiHable 
relationship.  Figure  1  shows  that  the  rate 
of  bird  poisonings  is  roughly  constant 
within  the  data  points  available.  In 
other  words,  application  of  lOG  at  1  lb 
ai/A  in-fiuTow  resulted  in  roughly  the 
same  rate  of  poisonings  as  ap^cation 
of  lOG  at  4  lb  ai/A  using  a  7-indi  band, 
even  though  the  former  application 
resulted  in  an  estimated  lOOXXn 
granules  per  acre  and  the  latter  2A 
million  granules  per  acre. 

If  in-fiuTow  application  at  1  lb  ai/A  is 
used,  very  few  granules  per  square  foot 
could  remain  on  top  of  the  soil 
(excluding  m)iUes).  These  granules 
would  be  concentrated  in  the  seed  rows. 
However,  these  few  granules  are  of 
concern  because  field  studies  showed 
avian  mortality  under  these  application 
conditions.  A  possible  explanation  is 
that  birds  do  not  encounter  these 
granules  by  chance  but  may  be  attracted 
to  them  because  they  are  similar  in 
appearance  to  grit. 

Data  are  not  available  to  estimate  the 
potential  bird  poisoning  rate  below  the 
lOG  1  lb  ai/A  in-furrow  application 
scenario.  Thus,  while  it  is  possible  that 
some  combination  of  lower  application 
rates  and  changed  application 
techniques  could  resiUt  in  substantial 
reductions  in  the  rate  of  bird  poisonings, 
EPA  lacks  the  data  to  determine  an 
acceptable  combination  and  whether  or 
not  that  combination  is  efficacious. 

The  Agency  therefore  concluded  that 
while  net  reductions  in  the  number  of 
granules  available  to  birds  would  likely 
result  from  decreasing  application  rates 
and  changing  the  methods  of 
application,  the  field  studies  indicate 
that  the  remaining  number  of  9«nules 
would  still  be  expected  to  result  in 
roughly  comparable  rates  of  direct  avian 
mortality,  even  with  applications  of  lOG 
carbofuran  reduced  to  as  low  as  1  lb  ai/ 
A  using  in-fiuTow  application. 

K  Risk/Benefit  Analysis  of  Regulatory 
Cations 

The  Agency  has  concluded  that  if  the 
registrations  of  carbofuran  products 
were  continued  without  restriction 
(Option  1),  the  risks  to  birds  resulting 
from  carbofuran  application  would 


exceed  the  benefits  associated  with 
carbofuran  use. 

The  Agency  has  evaluated  amending 
the  terms  and  conditions  of  registration 
(Option  2)  by  modifying  labeling  to 
include  additional  precautionary 
language,  limiting  application  to  certain 
geographic  areas  or  certain  months  of 
the  year,  or  by  imposing  risk  reduction 
measures  through  various  risk  reduction 
programs.  The  Agency  has  determined 
that  none  of  these  measures  would 
adequately  reduce  the  risk  to  birds  to 
bring  the  risks  and  benefits  of 
carbofuran  use  into  balance. 

As  a  result  the  Agency  considered 
cancellation  (Option  3),  which  would 
eliminate  the  hazard  to  birds  from 
carbofuran  exposure  from  these  sites. 
To  evaluate  cancellation,  an  in-depth 
risk/benefit  analysis  on  10  sites  of 
application  was  conducted. 

The  following  crop-by-crop  discussion 
notes  whether  there  have  be«n  bird  kills 
associated  with  field  studies  or  incident 
reports  linked  to  the  application  of 
carbofuran  in  a  specific  crop.  Details 
pertaining  to  these  kills  are  described  in 
the  Agency's  Technical  Support 
Document 

Exposure  is  often  comparable  among 
sites,  and  bird  kills  associated  with  one 
site  strongly  suggests  that  kills  also  will 
be  associated  with  sites  having  similar 
exposure.  When  EPA  lacks 
documentation  of  kills  for  a  given  site, 
this  does  not  necessarily  reflect  a  true 
absence  of  kills  associated  with  the  use 
of  carbofuran  at  that  site.  Rather,  the 
lack  of  systemic  observations  for  that 
site  and  the  lack  of  an  effective  system 
for  reporting  and  verifying  bird  kUls 
associated  with  pesticide  use. 

1.  Com.  Species  diversity  and 
population  levels  are  high  in  com  fields 
and  may  include  endangered  species 
such  as  the  Aleutian  Cuiada  goose  and 
Mississippi  sandhill  crane  and  other 
species  such  as  waterfowl,  marsh  and 
shorebirds,  upland  same  birds,  and 
passerines.  Researchers  have 
documented  birds  using  com  fields 
throughout  the  crop  cycle  for  a  range  of 
activities,  including  feeding,  resting, 
nesting,  and  brood-rearing.  Since 
carbofuran  may  be  applied  both  at- 
planting  or  postemei^gence,  any  of  these 
activities  may  occur  at  the  time  of 
application. 

Birds  will  mainly  be  exposed  to 
carbofuran  granules  on  the  soil  surface. 
Agricultural  engineering  and  field 
studies  confirm  that  application  of 
granular  pesticides,  including 
carbofuran,  applied  at-planting  results 
in  granules  exposed  on  the  soil  surface. 
This  is  of  concern  because  data  from 
acute  toxicity  testing  indicate  that  one 


granule  can  provide  a  sufficient  dose  to 
kill  some  small  birds. 

The  Agency  estimated  the  number  of 
LOsos/sq  ft  for  songbirds,  upland 
gamebirds,  and  waterfowl  based  on 
current  product  label  information,  which 
resulted  in  a  minimum  of  6  and  a 
maximum  of  2211  LDs*s/sq  ft.  These 
estimates  suggest  that  the  use  of 
granular  carbofuran  in  com  poses  a 
potential  risk  to  birds.  Field  studies 
indicate  that  avian  mortality  occurred  at 
estimated  risk  levels  as  low  as  6  LDs»s/ 
sqft 

In  addition  to  the  bird  mortality 
documented  in  the  field  studies, 
mortality  has  also  been  documented  as 
reported  bird  kill  incidents.  Direct 
poisoning  has  resulted  in  killing 
waterfowl,  songbirds,  and  other  species 
from  carbofuran  application  in  several 
states.  Secondary  mortality  to  birds  of 
prey  such  as  haivks,  bald  eagles,  and 
others  has  also  occurred  in  the  field 
studies  and  as  secondary  kill  incident 
reports. 

Because  of  its  widespread  use  on 
com,  the  Agency  is  concerned  about  the 
potential  impact  on  populations  of 
declining  birds,  which  may  be  exposed 
by  either  direct  (m-  secondary  poisoning. 
Population  declines  of  the  red- 
shouldered  hawk,  loggerhead  shrike, 
and  other  birds  of  prey  and  small  birds 
such  as  the  field  sparrow  have  been 
documented. 

While  the  Agency  does  not  consider 
granular  carbofuran  to  be  the  sole 
causative  factor  in  the  decline  of  the 
bird  species  discussed,  carbofuran  is 
one  of  the  most  highly  toxic  pesticides 
to  which  these  biids  are  exposed.  Given 
its  widespread  use  in  com,  carbofuran  is 
likely  to  be  responsible  for  bird  deaths 
in  these  species.  The  Agency  concluded 
that  granular  carbofuran  can,  therefore, 
be  an  important  additive  factor  in  the 
decline  of  these  birds. 

Carbofuran  is  applied  as  a  preventive 
treatment  when  seeds  are  planted  to  4.5 
to  5.5  million  acres  of  com  or  5  to  7 
percent  of  the  U.S.  com  crop  per  year. 
Carbofuran  is  used  |Himarily  to  control 
the  com  rootwoim  and  com  borer 
complexes.  Usage  has  been  declining 
and  is  approximately  one-third  of  the 
1978  level.  By  1988.  the  market  share 
held  by  carbofuran  dropped  to  less  than 
15  percent,  where  in  terms  of  acre 
treatments,  carbofuran  ranked  fourth 
out  of  the  five  major  com  insecticides. 
These  insecticides  are  terbufos, 
chlorpyrifos,  fonofos,  carbofuran,  and 
phorate. 

The  Agency  evaluated  data  that 
indicated  that  several  efficacious 
altematives  such  as  terbufos  and 
chlorpyrifos  are  available  and  are  of 
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comearabU  cosL  Aki 
■valUl>U  both  for  um  at-plMillat.  Ihs 
mot  I  nai  nm  — «h>d  of  a^fkkMtkm. 
and  latar  to  ika  saaoaa  wban  peat 
problaM  acJMaHy  eeeMr.  No  d^aranoa 
in  yMd  was  dMBoaslratad  batwaan 
carboruraa  and  Ms  ahanallvaa.  and  tha 
■cononiic  taapMi  of  caacaUation  ia 
nagligibla.  Aba  Aahl  data  ■■pporl  dM 
concluataa  that  tartwrfaraa  a|ipaaf«  to 
I  basard  tban  Iba 


al 

Carbofafwi  baa  a  bimd  ifMctraaa  of 
control  and  raaidual  systemic  propertias. 
which  makaa  it  aMradiva  ta  oartain 
growers.  Cartiafuraa  is  ooa  of  only  two 
carbamala  paatictdas  avaUabla  for 
rotation  batwoea  of«anophoapbatas  and 
cartMmates  la  com  to  delay  rastetaaca 
in  sod  paats.  Tba  A«eacy  racognius  tbat 
•ome  croaa-raaistanoa  with 
organopboaphataa  could  occar  bocauaa 
both  affect  acatylcbobnestcraae.  U 
■houid  be  noted  that  repe^tted  use  of 
carbufuran  may  lead  to  an  appawt 
increase  in  soil  microbial  populationa 
capable  of  radadog  its  aflectivcneaa. 

Because  less  hasardous.  etncacioas 
sitematives  of  coeBparable  coat  are 
avaUabia.  Iba  Agency  concluded  thai 
the  risk  to  birds  outweighs  the  minor 
benefits  and  proposes  cancelling 
carbofuran  use  on  com. 

2.  Sorghum.  Birds  sach  as  aiarsh  and 
shorebirds.  game  birds,  songbirds,  and 
waterfowl  are  expected  to  be  in 
■orshura  fields  al  the  time  of  carbufuran 
application.  Endantered  species  that 
may  be  exposed  Include,  the  Attwater's 

Caler  prairie-chicken.  Aplomado 
con.  and  the  whooping  crane.  In  one 
case,  iwttooping  cranes  bad  to  be  driven 
away  from  a  sorghum  field  treated  with 
granular  carbofuran. 

The  Agency  estimated  the  number  of 
LOtos/sq  ft  for  songbirds,  upland  game 
birds,  and  waterfowl.  Tbe  estimated 
values  rangetNmiii  S  to  1033. 

Bird  kills  are  likely  to  occur  in 
•orghum  ss  sorghon  Holds  at  planting 
time  are  similar  to  com  fields  at  planting 
time. 

Carbofuran  is  spplied  to 
approximately  040000  to  tXH  million 
acres  of  aorghum  or  4  to  12  percent  of 
the  acres  planted.  It  is  primerily  appMad 
at-planting  to  control  later  infeststtons 
of  chinch  bug  and  greenbug. 

For  giaanbag  control,  pesticides  may 
be  applied  al-planting  as  a  preventive 
treatment  or  later  in  the  teaaon  If 
probleaM  with  yeenbugs  sriae.  Several 
altemativaa  are  available,  but  lerbufoa 
ia  most  likely  to  be  used  In  terms  of 
product  performance,  terbufos  appears 
to  be  eqanUy  efhcthra. 

Most  yaan  wi«k  aaeaMl  paal 
Infestalioaa  are  not  expected  to  have  aa 
adverse  iaH»act  oo  puaiufs.  Darint 


years  of  Mfbditedi  bug 
every  5  to  10  yaars.  both 
inoaaaaa  aad  ytaU 
Incarrad  Willi  tteMW 
at-planting  traafti 
treetmenU  are  available. 

Ow^aw  baa  raoaiviad  coaaiderable 
IPM  alteatioa.  Due  to  the  relatively  low 
return  on  aorghaai  a  Duaber  of  pest 
iiiinagasiiinl  aad  oultivatiaa  pr«ctioaa 
have  already  beao  incotporatod  into 
sofghum  LulWi  to  reduce  tba  need  for 
peaticida  i^liratinn  Nooa  of  thaaa 
practices  wUl  fylataly  replace  tbe  aaa 
of  insecticides  ea  aofghum.  but  tbey  will 
help  reduoe  tbe  nuaUiar  of  applications 
and  tba  aaoount  of  iasectlcides  used. 

The  Agency  concluded  thai  the  risk  to 
birds  outweighs  tbe  auiiar  banafils  and 
therefore  propoees  to  cancel  Iba  use  of 
carbofuran  on  sorghum. 

3.  Soybean*.  Birds  tbat  are  expected 
to  be  praaeni  at  application  include 
walarlowl  marab  and  shore  birds,  game 
apadoa.  and  SMMbirds.  Endangered 
spedas  expededto  be  present  al 
application  include  tbe  bald  aafla. 
wboopiot  crane,  and  Mississippi  crane. 
The  range  of  estiuMled  UW/sq  ft  for 
songbirds,  upland  gamebirds.  and 
waterfowl  are  6  to  2104.  which  are 
values  tbat  suggest  that  carbofuran 
poeee  s  potential  risk  to  birds. 

Hie  use  pettem  and  thus  the  risk  is 
similar  to  com.  A  bird  kill  incident 
aasodated  with  com  and  soybean  fields 
wss  reported  snd  tovohred  25 
wateifowl.  Mue^ays.  gracUes.  and 
killdear. 

Carbofuran  is  applied  to 
approxiniately  2ld000  to  2804)00  acrea 
Of  soybeans  or  less  tban  1  percent  of  the 
U.S.  soybean  crop.  It  is  used  mainly  to 
control  the  Mexican  bean  beetle.  In  the 
maiority  of  the  soybean-pioducing 
slates,  the  Mexican  bean  beetle  is  not  a 
major  pest  and  is  only  of  ma|or  concern 
in  some  of  the  southeestem  states. 
Becsuse  carbofuran  to  appHad  al- 
planting.  it  is  uncertain  whether  enough 
carbofuran  will  be  pceaent  in  tbe  plant 
to  control  an  inleatatien  at  pod  aet  and 
flU.  the  critical  sta^aa  of  Mexican  bean 
beetle  tofeetotion.  Thus,  consultants  and 
extension  entenwlogtots  in  tbe  maiority 
of  the  loybean  piodacing  stalea 
recommend  the  aae  of  foliar  sprays  later 
in  the  season  to  control  the  Mexican 
bean  beetle.  The  uae  of  restotant 
varieties  of  soybeans,  early  planting, 
and  crop  rotation  are  alao 


of  tbe 


Alternatives  are  availabla  at-planting 
and  as  foliar  sprays  blar  in  dM  sesson. 

Efficacy  data  indieala  that  viaMe 
alternatives,  incfading  disalfatan  and 
terbufoa.  are  available  and  asa  net 
expected  to  have  adverse  impacts  on 
production  coats.  Overall  agyepato 


impods  are  iinpadad  to  be 
•aowHing  to  lasa  than  1 
UJ^iHrnvalaeofaoyba 

Tha  A«RKy  prapoaaa  to  oanoal  Ae 
use  on  soybeans  bacanaa  the  hazard  to 
bir^  outwaigbs  the  minor  benefits. 
4.  Aice.  Rica  ftelda  offer  attractive 
haWtot  to  na^r  lypM  of  birds,  induding 
migratory  watatfowl.  Diverse  water 
species  sre  expected  to  be  preeent  when 
carbofuran  to  applied,  and  hawk  spedes 
ai«  known  to  search  rice  fields  for  prey. 

EPA  estimated  the  number  of  LOsos/ 
sq  ft  for  songbirds,  upland  gamebirds. 
and  waterfowl.  These  values  range  from 
13  to  281  and  saggest  that  carbofuran 
poaes  a  potential  risk  to  representative 
bird  groups. 

The  20  repoiled  bird  kill  inddents 
which  have  occurred  on  rice  corroborate 
the  asaertion  that  the  use  of  carbofuran 
on  rice  poees  s  high  risk  to  birds.  These       I 
20  incidents  are  over  half  of  all  reported 
bird  kill  tnddents  assodated  with 
carbofuran.  These  inddents  indude 
dired  and  secondary  waterfowl  kill 
incidents.  The  munbers  of  killed  birds 
range  from  1  to  ISO.  A  field  study  was 
conducted  in  rice,  but  a  quantitative 
analysto  could  not  be  conduded  due  to 
Isck  of  important  information  on  the 
extent  of  tbe  treabnents  and  the 
performance  of  carcass  searches. 

Carbofuran  to  applied  to 
approximately  319ino  acres  in 
Anansas.  California.  Louisiana. 
Mississippi.  Texas,  and  Missouri,  or 
about  10  percent  of  the  U.S.  rice  acreage, 
to  con^  the  rice  water  weevil. 

Carbofuran  to  the  only  pestidde 
registered  to  control  tbe  rice  water 
weeviL  a  nu|or  pest  of  rice  in  all 
growing  regions,  and  treatment  varies 
among  CaUfomia  and  southern  rice- 
growing  states.  All  control 
recommendations  are  based  on  annual 
population  monitoring. 

Since  no  altamstive  chemical  controto 
are  available,  past  coatrol  ooato  would 
decrease  by  approximalely  $8.50  per 
acre  or  about  4  percent  of  the  total 
variable  operath^  coats  in  the  Delta  and 
3  percent  in  CaUCaraia  from  cancellatian 
of  thto  uaa.  Conaidaring  the  savings  from 
not  ^plying  caHtofafan  or  any  other 
pestidda.  as  well  as  the  value  of  a  7 
petcent  yiakl  laas.  tha  annual  net 
revenue  loss  to  approximately  (12.2 
milUoo  or  10  percent  of  the  net  farm 
income  of  the  impaftod  acres.  Some 
marginal  rice  growers  who  normally  rely 
on  carbofuran  may  be  forced  out  of 
business. 

Gowemawnl  paysMats  under  tbe 
current  UA.  Oapartaant  of  Agriculture 
farm  pragraai  wouU  ^acreaaa  by  S8l1 
millioa  booaaaa  of  loarar  production. 
SubtracMag  tha  rednoad  govemoient 


paynMnto  ($6.1  mtUion)  &xMn  the  rice 
industry  iinpact  [jtiZZ  million)  ruuks  in 
an  estinata  of  the  net  toss  to  society  of 
$8.1  million. 

The  Agency  is  unaware  of  any 
measures  which  would  reduce  the 
hazard  from  carbofuran  use  on  thto  site. 
Because  of  risks,  as  exemplified  by  the 
number  of  reported  bird  kill  inddents  in 
rice,  the  risks  outweigh  the  beaefits  an 
this  site.  As  a  result,  the  Agency 
proposes  to  caned  thto  use. 

However.  EPA  recognises  that  there 
are  no  chemical  altemativaa  carrently 
regtolcrad  far  use  to  control  the  riee 
water  wwevil  and  only  limitad 
infomation  pertahung  to  the  availabdtty 
and  efficacy  <A  nen-^emical 
alternatives.  Thus  the  substantial  risks 
assodated  with  carbofuran's  uae  auist 
be  weighed  against  the  substantial 
benefits.  Because  tha  A^/mcy  to 
concerned  about  the  lack  of  chemical 
alternatives  for  control  of  the  rice  water 
weevil  as  well  as  the  risks  assodated 
with  carbofuran's  use.  the  Agency 
requesto  comments  on  the  fwowing 
issues: 

(1)  The  extent  of  usage  of  carbofuran 
to  control  the  rice  water  weevil; 

(2)  The  economic  impacts  that  would 
result  from  cancellation  of  carbofuran's 
use  on  rice: 

(3)  The  potential  for  other  pesticides 
being  regtotend  to  oontrol  die  rice  water 
weevil  particularly  efficacy  testing  of 
such  pestiddes; 

(4)  The  potential  foe  aon-cbeaucal 
control  BMthods.  induding  draining  ctf 
fields  and  bioloffcal  control  organisms, 
to  control  the  rice  water  weevil 
(particularly  efficacy  testing  of  such 
methods):  and. 

(5)  The  availability  of  bird  kill 
informatton  on  rice  fields  outside  of 
California,  and  any  information  whidi 
would  assist  the  Agency  in  interpreting 
the  apparently  extensive  bird  kiUs 
particular  to  that  state. 

5.  Peanuts.  An  endangered  species, 
the  Attwater's  greater  prairie  chicken, 
along  with  upland  game  and  songbird 
species  are  expecteid  to  be  present  at 
application.  Field  studies  were  not 
available,  and  no  bird  kill  incidents 
were  reported.  The  estimated  LOsos/sqs 
ft  for  songbirds,  upland  gamebirds.  and 
waterfowl  ranged  from  3  to  2832. 

Approximately  136.500  acres  of 
peanuto  or  9  percent  of  the  total  crop  are 
treated  with  carbofuran  to  control 
insecto  and  nematodes.  Efficacious 
alternatives  are  available  for  both  uses. 
The  generally  higher  rate  of  application 
for  nematode  control  leads  to  higher 
treatment  costs,  particularly  if  aldicarb 
or  fenamiphos  are  used.  The  overall 
annual  change  in  insect  and  nematode 
control  costa  if  carbofuran  were  not 


available  would  not  exceed  $4i)  million. 
The  total  variable  costs  of  peanut 
production  would  increase  4  to  6  percent 
for  altematrve  insecticides  and  7  to  11 
percent  for  altamative  ncsMtaddea. 
Based  on  estimated  risks  and  the 
minor  benefits,  the  Agency  concluded 
that  tba  riak  outweighs  the  benefits  and 
proposes  to  cancel  die  use  of  carbofuran 
on  peanuts. 

6.  Tobacco.  Nximerous  spedes  of  birds 
may  be  present  when  carbofuran  is 
applied  to  tobacco  fields.  Tobacco  fields 
tend  tobe  ■■nil,  thereby  providing  a 
high  ratio  of  "e<^"  habitat  to  field  area. 
Edge  habitat  wmild  tend  to  have  hi^ 
leveto  of  bird  activity,  induding  nesting, 
rearing,  and  foraging. 

Extremely  high  values  of  LD^os/sq  ft 
have  been  estimated  for  songbirds, 
upland  gamebirds.  and  waterfowl  The 
range  is  from  114  to  3150  which 
represents  the  hii^est  ranye  of  values 
calculated  for  all  10  crop  sites,  with  the 
exception  of  pineseed  orchards. 

Use  of  all  caibofiwan  formulations  has 
been  declining  in  lecent  years  in 
tobacco.  Aiquoximately  204X10  to  404)00 
acres  are  treated  each  year,  or  3  to  6 
percent  of  the  crop.  A  review  of  efficacy 
data  indicate  that  effective  alternatives 
are  available,  induding  etboprop  and 
fensulfothion.  and  yields  of  thone  acres 
normally  treated  would  not  be 
significantly  reduced.  The  flowable 
cwrbofiiran  formulation  is  the  preferred 
alternative  This  formulation  may  also 
pose  a  hazard  to  birds,  but  at  thto  time 
field  study  data  are  not  available  to 
evaluate  the  hazard.  These  data  are 
being  required  through  tbe  reregistration 
process. 

A  change  bom  granular  to  flowable 
carbofuran  would  increase  per  acre 
costs  by  approximately  $11  to  $20  per 
acre,  which  is  less  than  1  percent  of 
annual  variable  production  costs.  A 
total  annual  production  cost  impact 
ranging  from  $220,000  to  $800,000  to 
estimated  for  the  current  granular 
carbofuran  user.  Less  than  a  1  percent 
variable  production  cost  increase  for  3 
to  6  percent  of  the  U.S.  tobacco  crop 
may  result,  but  should  not  affect  tobacco 
prices.  Output  effects  an  not  expected 
at  the  commodity  or  retail  level 

Because  of  tbe  minor  benefits,  the 
Agency  concluded  that  the  hazard  to 
birds  outweighs  the  benefits  of  use  and 
proposes  cancellation  of  granular 
carbofuran  on  tobacco. 

7.  Cotton.  Cotton  represents  less  than 
1  percent  of  both  the  granular  and  total 
carbofuran  usage.  Approximately  304100 
acres  are  treated  (primarily  in  Texas). 
Marshbirds  and  songbirds  along  with 
the  endangered  species,  the  Mississippi 
sandhill  crane  and  the  Aplomado  falcon, 
may  be  exposed  when  carbofuran  is 


applied.  Tbe  estimated  LDk«s/sq  ft  for 
the  three  representative  bird  groups 
range  from  6  to  527.  Thto  range  suggests 
that  carbofuran's  application  to  cotton 
sites  poses  a  potential  risk  to  avian 
species. 

Carbofuran  to  used  in  cotton  for 
preventive  control  of  thrips.  However, 
thto  use  to  controversial  because  some 
research  indicates  that  thto  pest  causes 
damage  that  reduces  yield,  while  other 
research  indicates  that  it  does  not. 

Both  at-planting  and  foliar  treatmento 
are  available.  Cancellation  would  result 
in  aggregate  farm  level  impacto  totaling 
$1204)00.  at  most  Adverse  economic 
impacU  are  not  expected  to  occur  for 
either  the  cotton  industry  or  other 
interrelated  sectors  of  the  economy. 

The  Agency  conduded  tbat  tbe  rtok 
outweighs  tbe  minor  benefiu  and 
proposes  to  cancel  the  use  on  this  site. 

8.  Cranberries.  Birds  are  expected  to 
be  present  at  the  time  that  carbofuran  is 
applied  to  cranberries.  Carbofriran 
poses  a  very  high  risk  to  songbirds, 
upland  gamebirds.  and  waterfowl  as 
suggested  by  the  Agency's  estimated 
numbers  of  LDUs/sq  ft  for  thto  site.  The 
estimated  values  range  from  86  to  1052. 

Cranberries  represent  less  tban  1 
percent  of  both  the  granular  and  total 
carbofuran  usage.  Approximately  400  lb 
ai  are  affiled  to  185  acres  of  nonflooded 
cranberries  in  Washington  and  Oregon. 
While  only  carbofuran  is  registered  for 
use  on  non-flooded  cranberries  to 
control  tbe  larval  stage  of  the  black  vine 
weevil  acephate  to  an  efficadous 
insectidde  for  the  control  of  the  adult 
stage  of  thto  pest.  Major  annual  impacto 
without  considering  acephate's  use  are 
estimated  to  be  $1.0  to  $1.1  million  ($74) 
to  S7.7  million  over  7  years). 

The  Agency  has  determined  that  the 
risks  outweigh  the  benefits,  and 
therefore  proposes  to  cancel  this  use. 

9.  Pineseed  orchards.  A  variety  of 
birds  including  predator  spedes  are 
expected  to  be  present  at  the  time  of 
application.  Although  no  bird  kill 
incidents  were  reported,  a  field  study 
evaluated  the  effectiveness  of 
specialized  application  equipment.  The 
Agency  concluded  that  the  equipment 
did  result  in  a  high  degree  of 
incorporation,  but  birds  mortalities  still 
occurred  ranging  from  0.4  to  1.4  birds 
per  acre. 

The  LDsos/sq  ft  analysis  for  pineseed 
orchards  resulted  in  the  highest  values 
of  all  of  the  crops  analyzed.  Ihe 
minimum  and  maximum  LD&os/sq  ft 
ranged  from  438  to  10.002  for  the  three 
representative  bird  groups. 

Pineseed  orchards  also  represent  less 
than  1  percent  of  both  granular  and  total 
carbofuran  usage.  Only  5  percent  or  less 
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of  the  laOOO  acTM  of  mature  teed 
producing  pine  orchards  are  treated 
with  l.a00  to  7.500  lb  ai.  Um  on  young 
seed  orchards  is  more  important  (20  to 
SO  percent  of  the  acres),  although  usage 
is  still  estimated  to  be  less  than  100  lb 
•i.  Aggregate  annual  economic  impacts 
would  be  no  higher  than  tll.OOa  which 
represents  a  2  to  S  percent  increase  in 
production  costs. 

Because  of  the  minor  benefits 
associated  with  carbofuran's  use  on  this 
site,  the  Agency  proposes  cancellation. 
ia  Sanflowen.  Many  types  of  birds, 
including  waterfowl,  game  birds, 
songbirds,  and  other  species  are 
expected  to  be  present  when  carbofuren 
is  applied  to  this  site.  These  birds  are 
expected  to  frequent  sunflower  fields 
and  border  areas  for  feeding,  nesting, 
cover,  brood-rearing,  and  boddlng. 
Neither  field  studies  nor  bird  kill 
incidents  were  available. 

The  LDM/sq  ft  analysis  indicated  a 
minimum  of  6  and  a  maximum  of  13M 
lor  the  three  representative  bird  groups. 
All  of  these  are  high  enough  to  suggest 
potential  risk  to  each  bird  group. 
Because  of  the  similarity  of  this  site  to 
the  other  site*,  such  as  com.  the  risk  is 
expected  to  be  similar. 

Sunflowera  account  for  less  than  1 
percent  of  both  granular  and  total 
carbofuran  usage.  Prom  1  to  5  percent  or 
1&400  to  106J00  U.S.  acres  are  treated 
with  18,400  to  121.100  lb  ai  annually. 
Over  the  last  few  years,  mora  cost- 
effective  rescue  traatmenU  ara  replacing 
the  use  of  at-planning  insecticides  such 
as  granular  carbofuran.  No  adverse 
impacts  are  expected  for  either 
sunflower  producera  or  consumera. 
Because  of  the  minor  benefit*,  the 
Agency  concluded  that  high  risks, 
especially  as  compared  to  the 
alternatives,  outweigh  the  benefits  of 
use  and  proposes  cancellation. 

11.  Othr  sites.  Cartrafuran  is  also 
registered  for  use  on  sites  that  were  not 
examined  with  the  same  degree  of 
intensity.  The  risk  from  use  on  these 
sites  is  anticipated  to  be  similar  to  the 
risks  from  use  on  com. 

Regarding  benefits,  s  review  of  the 
potential  alternatives  for  these  sites 
indicated  that  registered  alternatives  are 
not  available  for  the  following: 
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The  Agency  did  not  receive  comments 
during  the  P0 1  comment  period 
regarding  the  benefits  of  use  on  these 
sites.  Thus,  the  Agency  assumes  the 
beneHts  are  negligible,  although  no 
alternatives  are  registered,  and  proposes 
cancellation. 

A  review  of  the  potential  alternative* 
of  the  other  crop*  indicated  that 
alternatives  that  may  be  used  either  at- 
planting  or  as  foliar  treatments  are 
available.  Thus,  the  Agency  has 
determined  that  the  hazard  outweighs 
the  minor  benefits  and  proposes 
cancellation  of  these  remaining  minor 
uses  of  carbofuran. 

F.  Conclusions 

The  Agency  proposes  to  cancel  the 
registrations  of  all  granular  products 
containing  the  active  ingredient 
carbofuran.  The  Agency  has  evaluated 
several  risk  reduction  measures  and  has 
concluded  that  the  avian  hazard  of 
granular  carbofuran  outweighs  the 
benefits  of  continued  use.  The  Agency 
recognizes  that  while  the  substantial 
risks  outweigh  the  substantial  benefits 
associated  with  the  use  of  carbofuran  on 
rice,  additional  information  pertaining  to 
carbofuran's  risks  and  benefits  and  on 
this  site  would  be  desireable. 
Additionally,  the  Agency  requests  the 
submission  of  any  efficacy  data  on 
carbofuran  and  its  alternative*. 

G.  Proposed  Regulatory  Actions 

The  Agency  proposes  to  cancel  all 
granular  products  containing  carbofuran 
that  are  registered  for  all  crops. 

IV.  Procadural  Matters 

As  required  by  FIFRA  sections  6(b) 
and  2S(d).  and  40  CFR  154.31(b).  EPA 
has  transmitted  copies  of  a  draft  Notice 


of  Intent  to  Cancel  based  on  this  Notice, 
together  with  the  support  documents,  to 
the  Secretary  of  Agriculture  and  the 
Scientific  Advisory  Panel  for  comment. 
EPA  will  publish  any  comments 
received  from  the  Secretary  or  the  Panel, 
and  EPA's  responses,  in  the  Notice  of 
Final  Determination. 

V.  Public  Commeiit  Opportunity 

The  Agency  is  providing  a  OO-day 
period  for  the  public  to  comment  on  this 
Notice  and  on  the  Carbofuran  Special 
Review  Document.  Comments  must  be 
submitted  by  March  27. 1960.  All 
comments  and  information  should  be 
submitted  in  triplicate  to  the  address 
given  in  this  Notice  under  Aooncss.  The 
comments  and  information  should  bear 
the  Identifying  notation  OPP-30000/48A. 
All  comments,  information,  and 
analyses  which  come  to  the  attention  of 
EPA  may  serve  a*  a  basis  for  final 
determination  of  regulatory  action 
during  the  Special  Review. 

VL  PubUc  Docket 

The  Agency  has  established  a  public 
docket  (OPP-30000/46A)  for  the 
Carbofuran  Special  Review.  This  public 
docket  will  include  (1)  this  Notice;  (2) 
any  other  notices  pertinent  to  the 
Carbofuran  Special  Review;  (3)  non-CBl 
documents  and  copies  of  written 
comments  or  other  materials  submitted 
to  the  Agency  in  response  to  this  Notice, 
and  any  other  documents  regarding 
carbofuran  submitted  at  any  time  during 
the  Special  Review  process  by  any 
person  outside  the  government:  (4)  a 
transcript  of  all  public  meetings  held  by 
the  Agency  for  the  purpose  of  gathering 
information  on  carbofuran;  (5) 
memoranda  describing  each  meeting 
held  during  the  Special  Review  process 
between  Agency  personnel  and  any 
person  outside  government:  and  (6)  a 
current  index  of  materials  in  the  public 
docket. 

Dated:  |anuary  S.  1969. 
|alwA.Moof«, 

Acting  Deputy  Administrator. 

|FR  Doc  89-1584  Filed  1-24-89:  8:45  am| 
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Support  ActivMiM  and  UnkaQM 


:  EmpioynMnt  and  Training 
Adminiitralion.  Labor. 
ACnOM:  Notice:  raqueal  for  comment*. 


R  The  Department  of  Labor's 
Employment  and  Training 
Administration  hat  completed  the  flrat 
stage  of  its  review  of  apprenticeship. 
This  included  a  public  discussion  of  five 
broad  issues  surrounding  expansion  of 
the  apprenticeship  concept  of  training. 
This  is  the  second  focus  paper,  designed 
to  examine  specific  issues  and  options 
in  more  detail.  The  first  focus  paper, 
published  in  the  Fodaral  Roflalw  of 
October  14.  IMS.  announced  a  series  of 
three  focus  papers.  This  paper  combines 
the  second  and  third  paper*.  It  examines 
ways  to  overcome  barriers  to  expansion 
of  apprenticeship  through  appropriate 
support  activities  and  better  program 
linkages.  The  term  "expansion"  means 
expansion  of  the  apprenticeship  concept 
of  training,  it  encompasses  expansion 
outside  the  current  occupational 
boundaries,  as  well  as  improvement  ta 
and  potential  expansion  of.  the 
traditional  apprenticeship  program. 

OATI:  Public  comment  is  sought  on  the 
effectiveness  of  the  ntelhods  suggested 
for  overcoming  barriers  to  expansion, 
including  the  feasibility  and 
appropriateness  of  the  support  activities 
and  linkage  options  described  in  this 
focus  papar.  Public  comment  is  also 
welcome  on  alternative  methods  for 
overcoming  barriers  to  expansion. 
Comments  must  be  received  by 
February  24. 1968. 

•ODIWW  Comments  shall  be  mailed  to 
lames  D.  Van  Erden.  Director.  Bureau  of 
Apprenticeship  and  Training.  Room  N- 
4649.  200  Constitution  Avenue  MW.. 
Washington.  DC  20210. 


(kTMM  contact: 
lames  D.  Van  Erden.  Director.  Bureau  of 
Apprenticeship  and  Training.  OfTice  of 
|ob  Training  Programs.  Employment  and 
Training  Administration.  Telephone 
(202)  53S-0MO  (this  is  not  a  toll-free 
number). 

Siffted  at  Washington.  DC  this  tlMh  day  of 
January,  19W. 

Ammtant  SecrHary  i^  Labor  for  Bmphyment 
and  Training. 


Support  Acdvittas  and  I  ink  afsa 

Background 

Publication  of  an  issue  paper 
exploring  expansion  of  the 
apprenticeship  concept  (S2  FR  45804. 
December  2. 1967)  launched  the 
Apprenticeship  2000  review.  The 
purpose  of  the  review  is  to  determine 
the  role  of  the  apprenticeship  system  in 
meeting  America's  future  needs  for  a 
skilled  work  force.  A  short-term 
research  effort  to  support  the  review 
was  announced  in  the  Fadafal  Raflslar 
on  June  S.  1988  (53  FR  20386). 

"The  public  response  to  the  issue  paper 
has  been  analyzed,  and  the  results  were 
published  in  the  Federal  Ragtalar  on 
September  2. 1968  (53  FR  342S0).  The 
analysis  of  the  public  response  found 
overwhelming  support  for  the 
apprenticeship  concept  as  a  method  of 
training  skilled  workers.  There  was  also 
significant  consensus  that 
apprenticeship  should  be  expanded,  but 
within  certain  limits  and  without 
sacrincing  quality.  The  first  focus  paper 
presented  alternative  models  for 
apprenticeship  and  examined  measures 
for  deHning  quality  in  apprenticeship 
programs  (53  FR  4032^.  October  14. 
1988). 

For  discussion,  this  second  focus 
paper  assumes  that  some  significant 
level  of  expansion  of  the  apprenticeship 
model  will  occur,  and  asks  how  to 
accomplish  such  expansion.  The  details 
of  the  program  structure  needed  to 
support  expansion  will  be  developed 
following  analysis  of  public  comments 
and  research  results.  However,  such 
further  efforts  will  conform  to  several 
basic  principles.  These  include:  equal 
access  for  employers  and  equal 
opportunity  for  all  workers;  employer- 
based  training:  portability  of  worker 
credentials:  formal  recognition  of 
identifiable  skill  competencies:  and 
maximum  flexibility,  within  a  structured 
base,  to  adapt  training  to  work  place 
needs. 

Expansion  includes  two  parts: 
Strengthening  the  traditional 
apprenticeship  program,  without 
changing  its  basic  character,  and 
establishing  a  separate  program,  based 
on  the  most  effective  and  successful 
characteristics  of  apprenticeship,  but 
modified  to  fit  the  changing  economic 
environment.  Public  comment  is  sought 
on  the  appropriate  support  and  linkage 
activities  necessary  for  an  effective 
expansion  of  apprenticeship  to  occur. 
Comment  is  also  sought  on  how  these 
activities  should  be  organized  and 
carried  out. 


Framework  for  Expansion 


1.  Current  Apprenticeship  Programs 

There  is  strong  support  for  the  current 
apprenticeship  programs  which  produce 
well-rounded,  multi-skilled  ioumey 
workers  primarily  in  the  construction 
and  manufacturing  industries.  The 
private  sector  financing  structure  and 
the  delivery  system  for  these  traditional 
programs  have  worked  well  over  the 
years,  with  government  and  education 
providing  appropriate  support  activities. 
These  programs  should  be  preserved, 
but  strengthened,  where  needed,  to  keep 
pace  with  technological  changes  and  to 
be  responsive  to  workers'  needs  for 
upgrade  training  and  retraining.  They 
should  also  expand  because  of  the 
continuing  need  for  skilled,  versatile 
workers  in  traditional  apprenticeable 
occupations. 

The  first  focus  paper  presented 
alternatives  for  improving  and 
expanding  traditional  apprenticeship 
programs.  The  alternatives  included:  A 
career  ladder  approach  to  journey  level 
completion,  worker  certification, 
periodic  assessments,  and  institution  of 
a  formal  appeals  process.  This  focus 
paper  does  not  reach  conclusions  on 
these  issues.  It  does,  however,  assume 
that  the  traditional  apprenticeship 
program  will  be  expanded  within  some 
limits.  It  also  assumes  that  some 
changes  to  existing  regulations  will  be 
made  to  improve  the  current  system. 
Such  changes  will  be  consistent  with  the 
basis  principles  for  expansion,  and  will 
assure  a  minimum  standard  of  quality  in 
training. 

2.  Structured  Work-Place  Training 

The  first  focus  paper  presented  the 
concept  of  a  separate  program  based  on 
the  successful  characteristics  of  the 
traditional  apprenticeship  program.  No 
single  proposal  for  such  a  program  is 
proposed  here.  Therefore,  this  paper 
does  not  address  details  of  any  potential 
separate  training  program.  However,  a 
separate  training  program,  based  on  the 
elements  and  concepts  of 
apprenticeship,  is  being  explored.  To 
advance  the  discussion,  commentators 
should  assume  that  a  separate  program 
will  be  developed,  in  line  with  the  basic 
principles  mentioned  above. 

A  structured  work-place  training 
program,  based  on  the  successful 
elements  of  apprenticeship,  is  one 
possible  option  for  programs  which 
might  better  suit  employers'  needs  for 
specialized  skills  outside  of  the 
construction  industry,  or  for  skills  that 
can  be  mastered  in  periods  different 


Fwlwd  Ragbtor  /  Vol.  54.  No.  15  /  Wednesday.  January  25.  1989  /  Noticee 


3757 


from  traditional  programs.  A  work-place 
training  program  could  also  be 
responsive  to  workers'  needs  for 
flexibility  and  portability  in  training  and 
retraining,  and  could  encourage  career 
ladder  alternatives.  It  might  also  include 
some  of  the  features  (rf  traditional 
apprentioethip  programs,  audi  as 
structured  on-tbe-iob  training  with 
related  iiutruction:  and  industry-based, 
voluntary  approach  to  training: 
registration  of  priMrams;  and  recognition 
of  results.  Some  of  the  features  m^t  be 
different  from  the  current  apprenticeship 
system.  These  differences  m^t  include 
a  separate  program  structure  and 
separate  terminology,  career  ladder  or 
modular  approaches  to  training  (for 
example,  recognized  results  less  than 
journey  level  or  building  skill 
competencies  over  time),  and 
certification  of  skill  competencies. 

Need  for  Apprenticeship  Models 

Employers  of  all  types  and  sizes  will 
need  employees  with  stronger  basic 
skills  as  well  as  better  skills  required  by 
new  technologies.  Yet  private  sector 
investment  in  training  has  been 
insufficient  The  most  common  form  of 
employee  training  is  informal.  Much  less 
frequent  is  a  more  structured  method  of 
training.  Only  about  10  percent  of 
employees  receive  any  formal  training 
from  their  employers.'  In  addition,  small 
employers,  who  will  need  to  train 
employees  most  are  die  least  able  to 
make  such  a  training  investment. 

Recent  research  at  the  University  of 
Pittsbui^b  (Ml  bow  learning  skills  are 
acquired  found  that  programs  that  are 
successful  in  teaching  thinking  and 
learning  skills  share  many  of  the 
elements  of  apprenticeship.  Like 
apprenticeship,  the  programs  whidi 
were  studied  "encourage  student 
observation  and  commentary  *  *  *  allow 
skill  to  build  up  bit  by  bit,  yet  permit 
participation  even  for  the  relatively 
unskilled,  often  as  a  result  of  the  social 
sharing  of  tasks  (and)  are  organized 
around  particular  bodies  of  knowledge 
and  interpretation  *  *  *  rather  than 
general  abilities."  ' 

Apprenticeship  has  added  benefits. 
For  the  employer,  apprentices  are 
productive  wage-earners  while  they  are 
learning.  In  addition,  the  classroom 
instructor,  the  on-the-job  mentor,  and 
the  employer  all  can  review  and 
contribute  to  an  apprentice's  progress  in 
training.  For  the  employee, 
apprenticeship  offers  the  opportunity  to 
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earn  wages  vAaie  learning  a  skill 

A  strength  of  apprenticeship  in  diis 
country  has  always  been  that  it  is  a 
voluntary  program  devek^ied. 
supported,  and  carried  out  by  industry, 
with  minimal  government  regulation. 
Apprenticeship  works  because,  in  the 
industries  in  v^icb  it  operates. 
enq>loyers,  unions  and  employees  are 
convinced  that  apprenticeship  is  in  their 
self-interest 

Barriers 

Despite  employers'  needs  for  skilled 
workm  and  the  advantages  of 
structored  training,  the  number  of 
employers  who  register  apinenticeship 
programs  has  been  relatively  small 
Th«efore,  there  are  assumed  to  be 
barriers  to  employers'  use  of 
apprenticeship  to  meet  their  needs. 
S<Hne  of  these  barriers  are  not  specific 
to  apprentioeship.  but  apply  to  overall 
employer  investment  in  traiining.  Among 
the  barriers  to  investment  in  training, 
and  in  an>renticeship.  are: 

•  Cost— lYaining  can  be  expensive 
This  is  particolarly  true  for  smaU 
employers  training  relatively  few 
employees.  Apprentioeship  programs 
can  involve  start-up  costs,  time  spent 
instructing  by  on-the-job  trainers, 
deferred  productivity,  and  costs  related 
to  classroom  instruction. 

•  Perception  of  union  control— The 
perception  in  the  general  employer 
community  is  that  ap(H«ntioeship  is  a 
training  program  for  the  construction 
and  manufacturing  industries,  used  only 
for  the  (wganized  trades.  In  fact 
apprenticeship  can  be  used  for  many 
occupations  in  a  wide  range  of 
industries.  The  majority  of  aj^roved 
programs  are  now  in  the  non-union 
sector. 

•  Pear  of  "pirating"— Many  say  that 
the  cost  of  apprenticeship  might  not  be 
considered  |Mt>hibitive  if  there  were 
some  assurance  that  apprentices — in  the 
later  stages  of  their  training,  when  they 
are  more  productive — and  completers 
were  not  hired  by  firms  that  do  not 
invest  in  training. 

•  Lack  of  support  structure-^klany 
current  apprenticeship  program 
sponsors  are  individual  employers  not 
covered  by  collective  bargaining 
agreements.  Many  sponsors  of 
traditional  programs,  however,  are 
covered  by  sudi  agreements.  Hie  latter 
have  a  structure  to  support  the 
development  and  implementation  of 
apprenticeship  programs  desigjied  to 
meet  established  standards.  These  Joint 
Apprenticeship  and  Training 
Committees  (JATCs)  operate 
apprenticeship  trust  funds,  which  share 
the  costs  of  administration  of 


apprenticeship  programs  by  all 
participating  employers.  The  absence  of 
a  support  structure  may  inhibit 
significant  expansion  among  new 
employers  or  employers  not  subject  to  a 
collective  bargaining  agreement  This 
may  be  particularly  true  for  small 
employers  who  wiU  experience  most  of 
the  job  growth  and  will  do  most  of  the 
training. 

*  Government  involvement — Many 
employers,  even  entire  industries,  will 
not  participate  in  a  program  that  has 
any  degree  of  government  involvement 
Ai^Menticeriiip  is  a  cooperative  national 
training  system  in  which  business,  labor, 
education,  and  federal  and  state 
governments  all  have  a  role  a  play.  The 
aversion  to  government  programs  may 
be  at  work  with  some  employers,  even 
though  apprentioeship  is  a  program  in 
whidi  die  role  of  government  is 
relatively  non-intrusive. 

OvetxxHtting  Barrien 

There  are  many  options  for 
overcoming  possiUe  bairiers  and 
increasing  an  employer's  motivation  to 
sponsor  an  apprentioeship  program. 
Some  of  these  activities  are  ongoing  in 
the  apprenticeship  system,  and  might  be 
adapted  to  any  expansion  of  — 

apprentioeship.  Others  represent 
activities  that  woidd  be  new  to  die 
apprentioeship  system.  The  categories 
presented  below  are:  (1)  Support 
activities.  (2)  Hnkages.  and  (3) 
appropriate  roles  for  the  federal  and 
state  governments. 

1.  Support  Activities 

Apprenticeship  support  activities, 
performed  by  the  Bureau  of 
^prenticeship  and  Training  (BAT)  and 
the  State  Apprenticeship  Councils 
(SACs),  include:  Promotion,  technical 
assistance,  registration  and  certification, 
and  various  oversight  activities.  This 
paper  seeks  comments  on  which  of 
these  activities  would  be  critical  to 
improvement  and/or  expansion  of 
apprenticeship,  wliat  the  objectives  of 
the  activities  diould  be,  and  how  they 
should  be  accomplished.  Commentators 
may  also  wish  to  include  suggestions  for 
additional  activities. 

•  Promotion.  The  promotion  of 
apprenticeship  programs  has 
traditionally  been  a  function  of  the  BAT. 
Promotion  is  also  a  function  of  the  state 
apprenticeship  agencies,  recognized  by 
the  Secretary  of  Labor  for  federal 
purposes.  Promotion  encourages 
enlisting  new  program  sponsors  and 
greater  participation  by  existing 
sponsors.  Promotional  efforts  at  the 
national,  state  and  local  levels  have 
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includad  diract  pcfx 

written  matoriak  and  to  a  laaaar  axtaat 

radio  and  taiavMoo  public  farvica 

announcamaota. 

Excapl  for  tba  military  and  certain 
public  Mclor  ioba.  uicceM  in  markatlag 
apprantiottthip  outaide  the  traditional 
building  and  manufactahns  trades  haa 
b««n  limited.  In  ncanl  years,  federal 

[tromotional  efforts  have  also  been 
imited.  How  important  will  promotion 
be  in  effort*  to  broaden  apprenticeship 
effectively  in  both  the  tra(Utional  areas 
and  in  new  octaipations  and  industries? 

•  Technical  asu'stance.  BAT  and 
state  staff  provlda  technical  assistance 
to  potential  and  existing  program 
sponsor*.  Staff  assist  sponsors  in 
developing  the  structured  on-the-job 
trainfaig  oorapaoent.  securing 
appropriate  related  theoretical 
instruction,  developing  affhmative 
action  plans,  and  in  various  aspects  of 
ongoing  programs.  The  availability  and 
expertise  of  staff,  especially  outside  the 
traditional  skilled  trade  areas,  however, 
varies  from  one  location  to  another. 

The  avaflabdHy  and  quality  of 
technical  asaialanca  nny  be  a 
signifieant  sapyati  fcnction  needed  for 
expansion.  What  should  be  the 
obfaoHvaa  of  todmlcal  assistance  tai  an 
expansion  effart.  and  whoaa 
responsibility  is  iff  Should  efforts  be 
directed  to  spedilc  sponaors.  or  should 
there  ba  a  iMta  systematic  national 
effort  to  davalap  and  make  accessible 
curricula  for  a  wida  range  of 
occupatiaaa?  Are  there  othar  agendas  or 
organizations  which  might  tk»9  provlda 
tedinical  assistance? 

•  Regittration/Certification/ 
Accreditatioa.  in  support  of 
apprenticeship  prapaaw.  the  BAT  and 
theaACsfiglUHbothi 
and  new  afipwMcai 
in  BAT  slataa.  a^  !■  aona  SAC  alatas. 


certiflaa  that  i 

standards  far  laglstraition  The 

apptantica.  opan  campletion.  reoaivas  a 

certiRcala  af  caapialiaa  from  die  BAT. 

or  the  SAC  or.  tai  aaaa  stataa.  bodk 

Thua.iBaiietlhBi»iiBOi 


cartflficatian  aysSsai  for  afvraatteeshlp 
prMrams. 

This  systaai  alsafiatraHoa  and 
certification  doas  aei  aaaare  portabiUty 
of  skill  racnpiitkw  bacaiiaa  a  woikar's 
certiflcata  fraai  aaa  atata  auiy  not  ba 
accepted  in  anedier  atata.  Farthannora. 
the  certifkataaaly  attaats  to  oomnlation 
and  doas  not  aarva  to  infann  aa^ployafs 
of  the  spadflc  OMvatanclaa  achiavad. 
To  promota  tha  pdadpia  of  portability, 
should  currant  praoeduiaa  ba  rhanytd  to 
provide  univatsal  racognition  for 
program  sponsors  and  for  individual 
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training  raaHlts?  Van.  bow  ahoald  (Us 
ba  acronylkhad?  Csmmintatets  sJMtuid 

of  registratioay«sttifieaitea  ia  needed  if 
the  answer  ia  yea.  sImmM  pofliona  of  (ka 
process  ha  deiafsled?  If  a&  which 
entitiaa  should  ba  iowalwad.  aad.  nndsr 
what  cinnuaalaBoasf 

•  SpecMl  imcagaiUon.  Now  the 
major    soaw  say  aaily— beaaflts  lor  an 
employer  of  registering  an 
apprenticeship  program  are  the  lowered 
wage  rates  permitted  under  Davis- 
Bacon,  and  the  ability  to  iw|aire  relalad 
training  "off  the  dock."  wiUnat 
compensnttBM  An  there  ways  of 
iniiiiiiM«*»«iauigHMifTahwofbotii 
registratian  approval  aad  oartification  of 
completion  theft  wmM  provide  saough 
additional  inoantiva  for  eiapkiyeB  to 
develop  tmd  regisler  apprenticeship 

iiiigiaaMr  For  exaogile.  national  awards 
for  excellence  in  appaanticaafaip  could 
fooBS  attention  on  its  contribotions  to 
national  paaducthrlty  end  tenerale 
industry  pride  in  treining 
accoapliahBienta.  Or.  are  diera  means 
of  helping  ladBsniwi  to  use  dietr 
apprentlcaaidp  pffoyams  as  a  "sdUng" 
techn^ae.  aach  BS  aolD  daelars 
displaying  tiwir  aadnnics'  treining 
cartificatea  in  asndca  iaiisitaieiilBT 

•  Dmihueif  tftem.  Apprenticeship  is 
an  industry-based  training  program. 
Privafta  aaipkiyars.  rtther  on  their  own 
iniUativa  ar  ihiaaih  a  ooUactive 

apprantlcesUp  progrems.  (Locel.  state 
and  federal  gavarwianta.  iacfaading  die 
military,  also  operate  regiatarsd 
apprenticaehip  prapsuna.)  As  SMndoned 
above,  the  ladi  ef  e  support  strocture  or 
delivery  ayalHi  nay  he  e  barrier  to 
expensl—  wi  sppi  satire  ship.  Under  die 
JATC  model  employers  who  lack  the 
resooraes  le  tmia  en  dMir  own  cea 

prograt  IVirthBnnePii.  eaiployes 
inlarealB  an  rapBaaanted  in  dadsion- 
mak^  abet  the  spsiatiaa  ct  dw 
appraatioeehip  piapem.  Is  providing 
assistance  in  toiHing  delivery  systeau 
crudal  to  expansion  of  appraattcesliip 
and  broader  worii-plnce  training 
programs?  SheaU  aCfarts  he  inade  ta 
dupTicata  the  |ATC  aMdet?  tf  sa  who 
should  provide  dds  < 
government  adncatkm.  < 
odiers?FiHJIy.tfHchk 
shoddMbefbcaaedaai 
occupations  as 

employers,  ar  ea  aM  potential  L 
including  dMae  ia  dw  treditieaal 
appraatioeehip  Iradea? 
•  Provide  ItmitB  to  i 
work-place  Ira      _  ,  _ 
Employara  or  aasoriaHeaa  coald  receive 
loans  to  pay  far  the  iaMial  ooals  of 
developing  and  implementing 


la  provided. 


apprentieaship  propams.  The  amount  of 
such  loans  ooidd  ba  baaed  on  soma 
combination  of  aandiar  of  epprentices. 
skili  level  of  the  eocapation.  and  length 
of  training. 

•  Subeidiae  dm  ooete  of  related 
instruction,  ftafviding  dasaroom  training 
related  to  the  skiMs  being  learned  on  Hie 
job  is  eseentlel  to  the  aacoess  of 
apprenticeship  and  is  a  requirement  for 
registration.  Related  instruction  is 
sonw times  paid  for  solely  by  the  state, 
or  in  confunctlen  with  federal  vocational 
education  funds.  However,  who 
provides  related  instruction  and  who 
pays  for  it  varies  from  state  to  state. 
Some  states  have  dieir  own  methods  of 
providing  funds  for  related  instruction. 
California,  for  example,  throni^  the 
"Montoya  Law."  provides  monies  to 
apprenticeship  program  sponsora 
through  the  education  system,  for 
related  and  supplenental  instruction. 

•  Heip  lower  the  costs  of  doing 
business.  Among  the  possibilities  for 
using  apprenticeship  to  lower  business 
costs  is  In  the  area  of  lower  insurance 
rates.  Apprenticeship  includes  safety 
training  and  strict  niles  of  supervision 
while  learning.  It  is  logical  to  believe, 
and  there  is  some  evidence  to  suggest, 
that  apprentices  and  journey  workers 
trained  through  apprenticeship  have  a 
lower  acddent  rate  on  the  job.  If  this  is 
shown  to  be  true  in  spadRc  industries, 
then  the  insurance  industry  might  lower 
specific  rates  (e.g..  workers' 
compensation)  based  on  apprenticeship 
safety  training. 

•  Contract  prefereaoe.  At  times,  in 
specific  circumstance^,  preference  in  the 
award  of  federal  or  state  contracts  has 
been  given  to  nnns  that  exhibit  certain 
characteristics  or  undertake  certain 
activities.  Preference  on  certain 
contracts  could  be  reserved  for  firms 
that  hire  apprentices  or  structured  work- 
place trainees  in  certaia  occupations. 

2.  Linksgps 

Apprenticeriup  programs  over  the 
years  have  developed  linkages  with 
other  programs,  particularly  with  the 
education  system,  and  also  with  parts  of 
the  employment  and  training  system. 
Although  there  are  many  creative 
apprenticeship  knkages  with  a  variety  of 
organizations,  these  linkages  have  not 
been  universally  adopted 

Employers  receive  no  direct  federal 
funds  for  sponsorship  of  appientkeship 
prograau.  However,  many  federal  state, 
and  local  funds  are  spent  on  education, 
employment  and  training,  and  related 
programs.  These  resources  can  be  used 
to  lower  the  costs  of  training  for 
apprenticeship  program  sponsors. 
Operating  in  this  way.  linkages  can  be 


significant  incentives  for  program 
sponsors. 

Apprenticeship  linkages  are 
conceivable  with  a  great  number  and 
variety  of  organizations  at  state  and 
local  levels.  The  kinds  of  linkages  that 
can  develop  and  flourish  will  depend  on 
the  purpose,  perspective  and  leadership 
of  existing  organizations.  Barriers  to 
successful  coordination  can  be 
formidable,  but  the  potential  benefits 
may  make  the  effort  required  to 
establish  linkages  extremely 
worthwhile,  linkage  activities  should 
increase  the  ability  of  apprenticeship 
programs  both  to  produce  skilled 
workers  and  to  serve  populations  that 
are  different  from  the  ciurent 
apprenticeship  populations. 

The  specific  objectives  of 
apprenticeship  linkage  activities  indude 
the  following: 

•  To  provide  for  coordinated 
employment  and  training  and  education 
programs  that  produce  the  maximum 
value  for  the  dollars  invested; 

•  To  increase  the  likelihood  that 
women,  minorities,  immigrants  and 
youth  will  be  able  to  enter  and  succeed 
in  apprenticeship; 

•  To  raise  the  visibility  and 
awareness  of  apprenticeship;  and 

•  To  improve  the  quality  of 
apprenticeship  through  such  methods  as: 

•  Better  related  instruction:  and 

•  Valid  competency  tests. 
Commentators  are  asked  to  consider 

what  kinds  of  linkages  with  the 
following  organizations  or  programs  will 
help  meet  these  objectives. 
Commentators  are  specifically  asked  to 
suggest  additional  organizations  which 
might  be  the  focus  of  linkage  efforts  for 
a  specific  purpose,  and  how  such 
linkages  might  best  be  established. 

•  Education.  Linkages  with  education 
are  among  the  most  frequent  kind  of 
links  for  apprenticeship  programs 
because  of  the  requirement  for  related 
instruction.  However,  the  details  of  how 
a  related  instruction  program  is 
developed  and  conducted  vary 
considerably  from  state  to  state  and 
among  apprenticeship  sponsors.  Among 
the  other  links  that  could  strengthen  the 
apprenticeship  program  and  whidi  are 
operated,  to  varying  degrees,  are:  School 
to  apprenticeship  programs; 
development  of  ciirricula  and 
instructional  materials;  instructor 
training;  associate<legree  programs, 
which  combine  apprenticeship  training 
and  college  study;  membership  in 
sponsoring  organizations  to  represent 
workers,  if  no  union  active  in 
apprenticeship;  and  linkages  with 
assessment  and  evaluation  services. 

•  fob  Training  Partnership  Act 
C/TPA).  The  prevalence  of  higher-paying 
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skilled  occupations  in  the 
apprenticeship  system  makes  it  an 
attractive  link  for  programs  like  fTPA 
which  are  evaluated,  in  part,  by 
partidpants'  outcomes  after  completion. 
Pre-apprenticeship  programs  operated 
by  JTPA  sponsors  are  a  fairly  common 
method  of  providing  the  economically 
disadvantaged  the  necessary  support 
and  background  to  gain  access  to 
apprenticeship.  Other  kinds  of  links 
with  JTPA  could  indude  using  the 
Private  Industry  Coundls  to  increase  the 
visibility  of  apprenticeship  in  the 
employer  community,  and  conducting 
upgrade  training  or  retraining. 

•  Job  Corps.  Many  Job  Corps  Centers 
already  have  strong  linkages  to 
apprenticeship  through  their  pre- 
apprenticeship  programs,  largely  in  die 
building  trades.  Can  these  successful 
models  be  duplicated  for  other 
occupations? 

•  Federal-State  Employment  Service 
system  (ESJ.  The  State  Employment 
Service  is  used  most  frequentiy  today  by 
apprenticeship  sponsors  for  testing  and 
selection.  In  the  past.  ES  has  operated 
apprenticeship  information  centers,  and 
some  states  have  recently  reinstituted 
this  activity.  The  first  focus  paper 
presented  for  comment  the  idea  that 
occupational  performance  tests  could  be 
used  before  completion  of 
apprenticeship.  At  the  national  level  die 
United  States  Employment  Service's 
(USES's)  expertise  in  testing  could  make 
it  a  valuable  partner  for  apprenticeship. 
Under  federal  BAT  guidance,  and  with 
industry  direction  and  involvement. 
USES  might  develop  or  adapt  such 
performance  tests  or  design  others  to 
assess  and  document  the  performance  of 
apprentices.  Another  option  might  be  to 
use  USES  to  develop  methods  of 
assessing  applicants'  experience  so  they 
can  begin  their  apprenticeship  above  the 
entry  level. 

•  Economic  development 
organizations.  In  recent  years  there  has 
been  a  growing  awareness  among  public 
and  private  economic  development 
practitioners  of  the  importance  of  the 
human  capital  factor  in  private 
investment  dedsions.  Most  states  now 
indude.  at  least  in  a  general  way. 
employment  and  training  in  their 
economic  development  plans  for 
strengthening  the  business  climate  and 
deating  jobs  for  their  residents. 
However,  most  state  coordination 
strategies  in  this  area  are  still  evolving. 
Because  registered  apprenticeship 
programs  are  evidence  of  a  commitment 
to  developing  and  maintaining  a  skilled 
work  force,  they  can  be  a  particulariy 
attractive  development  tool  Links  with 
economic  development  organizations, 
such  as  chambers  of  commerce,  and 


state  and  local  government  economic 
development  agendes.  might  include: 
Aggressive  marketing  of  apprenticeship 
as  evidence  of  a  skilled  work  force  in 
the  state;  and  promoting  apprenticeship 
in  the  small  business  community,  while 
helping  to  tailor  programs  to  their  needs. 

3.  Federal/State  Roles 

Administration  of  the  national 
apprenticeship  system  is  a  mix  of  solely 
federal  joint  federal-state,  and  mosUy 
state  administration.  In  23  states,  the 
BAT  direcdy  administers 
apprenticeship.  In  the  27  states  where 
dired  administration  of  apprenticeship 
is  delegated  to  a  state  agency,  the  role  of 
the  BAT  varies  widely,  from  only 
minimal  involvement  in  some  state 
activities  to  a  substantial  role  in  others. 

While  this  diversity  provides  options 
and  flexibility  to  the  states,  it  also 
results  in  differences  and 
inconsistendes  in  program  registration 
and  certification  procedures  among 
states.  Thus,  the  current  administrative 
structure  needs  review  to  examine 
options  needed  to  support  an  expanded 
and  improved  national  apprenticeship 
system.  Some  of  the  issues  raised  are 
long-standing.  Recommendations  for 
resolution  of  these  issues  could 
appropriately  be  made  regardless  of  any 
expansion  efforts.  Following  are  some 
areas  where  change  to  the  current 
federal/state  relationship  and  roles 
might  be  considered. 

•  Afinimum  state  level.  Current 
federal  regulations  do  not  prescribe  any 
minimum  level  of  state  activity  required 
for  recognition.  In  at  least  several  states, 
the  SAC  serves  essentially  as  a 
registration  agency,  with  BAT  staff 
performing  all  the  administrative 
functions.  Some  maintain  that  this  adda 
a  cumbersome  layer  of  bureaucracy 
with  no  real  benefit  to  the  program 
sponsors  or  the  apprentices. 
Accordingly,  should  there  be  minimum 
requirements  for  the  level  of  effort  as  a 
condition  for  recognition?  If  sa  what 
criteria  should  be  used  in  establishing 
the  minimum  state  level  of  effort? 

•  Participation  by  all  states.  Several 
respondents  to  the  broad  issue  on 
government  role  suggested  establishing 
a  federal-state  apprenticeship  system 
modeled  after  the  federal-state 
unemployment  insurance  (UI)  system.  In 
the  UI  system,  state  agendes  receive 
federal  administrative  grants  and 
employers  receive  tax  credits  against 
their  federal  unemployment  tax  if  the 
state  enacts  an  unemployment  insurance 
law  that  conforms  with  federal 
requirements.  For  employers  to  receive 
tax  credits,  the  state  law  must  meet 
requirements  of  the  Federal 
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raqakvMirts  te  TUk  Ul  af  dw  Social 
SmvHjt  Act  AldMM^  state 
liiilliilpaliin  in  lk>  UI  qntem  is 
llnnffstlflly  takmtwtj.  iM  flnancial 
liiilBfWsatf  f  SMck  that  all  stalaa 
participate  in  the  system. 

A  similar  arrangement  or  variations  of 
such  an  anavfaoMnt  are  oooceivable  for 
the  s^mtanHoeship  ayaiem.  Of  couree. 
any  altaioaUve  ca«ild  ckaoge  the  present 
federal-alata  sirvcture  by  adding  moce 
or  less  federal  0¥afa%hL  On  the  other 
hand,  it  waidd  pwaaota  astabUahinent  of 
a  nattanal  iadarakatate  apfwenticeship 
•yatMn  uiUike  the  hybrid  structure  tiMt 
now  exists.  Is  a  iederal-atate 
sppreatioaahip  ^staas  sMKleled  after  the 
Ul  system,  or  sobm  other  modal,  a 
deairahlc  aoalT  If  so.  what  should  be  the 
minimum  bderal  raquirements  for  state 
participation? 

•  Coiuisteocy  among  Blam-tha 
focus  papers  have  examined  isauaa 
about  quality,  accreditation  and 
portability  of  apprenticeship.  Does  there 
need  to  be  more  unifomiity  among  the 
states  in  apprenticeship  program 
operations?  Or.  does  the  unique 
economic  environment  of  each  state 
argue  for  diversity?  If  uniformity  is 
important,  is  it  more  important  in  some 
areas  than  others:  tor  example,  in 
apprenticeable  occupations,  program 
standards,  program  registration  and 
approval  procedures,  curriculum,  or 
some  other  area? 

•  Procedural  Mofeguorda.  Current 
federal  regulations  do  not  provide  for 
potential  program  sponsors  to  be 
advised  of  the  reasons  for  denial  of 
program  registration.  There  are  no 
appeal  rights  for  potential  program 
sponsors  in  BAT  states  and  in  many 
SAC  states.  The  right  to  appeal  an 
adverse  ffaidtaig  is  basic  to  most 
govemrnenl  programs.  Should  it  be 
included  in  apprenticeship  programs?  If 
so.  what  are  the  appropriate  levels  for 
appeal? 

•  OrtnighL  The  BAT  conducts 
annual  ooanptiance  reviews  of  SAC 
operatons  for  oonsistency  with  federal 
regalations.  The  Swretary  of  Labor  snay 
derecogoixe  a  SAC  which  faib  to 
comply  with  federal  regulations,  after 
opportaiyty  far  uwi  active  action.  In  fact, 
no  SAC  haa  ever  been  invohaterily 
darooopuaed.  in  large  part  this  is 
became  thia  sanction  is  viewed  as  too 
extreme,  coosidariag  the  voiMitary 
natusa  at  alato  participation,  la 
deroGOiBilion  to*  Strang  a  tool  for 


fostering  compMaaoa?  If  faoad  wMi  «Ue 
action.  waoM  a  SAC  dweaa  to^t««"<  ^ 
business  fsr  "ladaaal  pinpoaas**  ratbaf 
than  comply  with  fadatnl  lagdatiensT 
Itbanattooal 


I  would  always  be 

an  aptfon  availnbia  to  the  SacreCaiy. 
there  way  be  kafkttim  actions  to  enaaia 
SACs  isnipty  avMli  federal  raiaa.  One 
suggeatad  altanatiae  is  a  periodic 
lacartiilcatianafSACa.  Another  ia  to 
satahiieii  piatn  ifeiin  for  rontine  leiiiaw 
and  appmed  af  slate  law  and 
regalatory  ckannaa  related  to  the 
delegation  of  fedaral  fanctiona.  Are 
thaae  viaUa  options  and/or  are  there 
others? 

•  Other.  Suggestions  have  been  made 
that  additional  efforts  are  nsadad  to 
clarify  raepoctive  raapoosibditiaa  in 
states  where  apprantioaahip  is  fointtf 
administered  by  the  BAT  and  the  SAC 
However.  In  25  of  dte  2T  SAC  states, 
responsibilitiaa  are  aatabUahad  in 
written  aipseassnts.  However,  many  af 
thaae  may  be  little  mare  than  a  paper 
exeraiaa.  What  mere  should  be  done  to 
clarify  the  federol/stote  roles?  Are  there 
additional  steps  that  might  provide  more 
structure  to  existing  processes? 

Summary  of  Public  Comments 
Requested 

ETA  is  presenting  for  oomasent  many 
specific  qwestions  smd  issues  related  to 
vnrioos  ways  of  overooaidng  any 
barriers  to  axpaaaian  of  the 
apprantieaahip  ooacapt  of  training.  The 
general  tntsgerise  inckide:  L  Support 
Activitiaa.  IL  Link^aa.  and  Ul.  Federal/ 
State  Rofea.  Many  oonunentotors  will 
not  want  to  addrees  aH  the  issues  and 
qnestions  piesented.  and  ETA  welcomes 
responses  to  selected  questions.  For 
ease  in  leepondiag.  a  summary  of  the 
questions  is  provided  bafow. 
Commentators  are  requested  to  follow 
the  order  presented  and  key  their 
reeponses  to  the  nambers  listed  below. 

Issue  I — Support  Activities 

A.  PabMc  comaient  is  sought  on  the 
mix  of  activitaea  baled  below  that  will 
beat  auppart  expansion  of 
apprenticaship.  ShoaM  the  mix  be 
different  fer  expanaion  of  the  traditional 
program  Ihaa  for  enpansioa  under  a 
sti«cturad  work-plaoe  training  program? 

•  Promattan 


•  R^istralfon/oeftification/ 
accreditalton 


•  DeHvaiyi 

•  Loans 

•  Help  subsidiie  related  instruction 

•  Lower  coste  of  doing  business 

•  Contract  preference 

B.  Af«  there  other  aapport  acUvities 
that  wonid  ba  affecUva  in  overcoming 
bairiars  to  sxpansion? 

C  Who  abonid  andertake  the  various 
activities  necessary  lor  expansion? 
BAT?  Stales?  Bducation?  Business?  How 
should  these  activltiee  be  implemented? 

Issue  U— linkages 

A.  Public  comment  is  sought  on  the 
degree  to  which  strengthened  or 
additional  linkages  are  needed  to 
improve  or  expand  apprenticeship 
programs  and  on  how  such  linkages 
should  be  undertaken. 

B.  What  other  organizations  will  be 
most  important  to  improvement  and 
expansion  of  apprenticeship?  What 
should  be  the  nature  of  the 
apprenticeship  system's  relationship 
with  them? 

System  HI— Federal /State  Roles 

A.  Minimum  state  level.  Should  there 
be  minimum  requiremeots  for  the  level 
of  state  effort  as  a  oondilioo  of 
racog^tion  by  the  Secretary? 

E  Participation  by  all  states.  Is  a 
federal/state  apprenticeship  system  in 
wMdi  all  states  participate  a  desirable 
goal?  If  sa  how  can  this  goal  be 
accomplished  and  what  should  be  the 
minimum  requirements  for  state 
participation? 

C.  Consistency  among  states.  Is 
uniformity  among  states  important?  If 
so.  in  what  areas  is  unifbmnty  most 
important — apprenticeable  occupations, 
program  standards,  program  registration 
and  approval  procedures,  curriculum, 
other? 

D.  Procedural  Scfeguords.  Should 
there  be  minimum  requirements  for 
notification  and  rights  to  appeal  adverse 
decisions  on  program  registration? 

E.  Oversight  How  can  BAT  best 
foster  coanpliaaoe  of  the  SACs  with 
federal  regulations?  What  other  options 
to  derecognition  are  viable  for 
compliance  purposes.  Le.,  periodic 
recertincatioa  regular  review  of  law 
and  regulatory  changes? 

F.  Other.  What  more  should  be  done 
to  clarify  the  federal-stale  roles? 
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r.  Office  of  Personnel 
Management. 

:  Final  rule. 


R  The  Office  of  Pefsonnal 
Management  (OPM)  is  Issuing  a  final 
rule  establishing  criteria  and  conditions 
under  which  agencies  may  consider 
using  temporary  help  service  firms  for 
meeting  short  term  temporary  work 
needs.  We  are  issuing  the  rule  to 
respond  to  agencies'  reouests  for 
flexibility  to  provide  public  services  and 
to  maintain  productivity.  The  effect  of 
this  rule  will  be  to  give  agencies  an 
optional,  additional  tool  for  meeting 
short  term  needs  which  has  long  been 
available  to  other  public  and  private 
organisations. 

BATB  February  24. 1800. 

ITMM  CONTACT 
Thomas  O'Connor.  (202)  eS3-«M7. 

mmnammnun  www— atiow.  On 
October  17. 1968,  OPM  published  (at  53 
FR  40640)  proposed  regulations  which 
would  pomit  agendas  to  use  temporary 
help  services  in  certain  situations.  The 
policy  is  intended  to  benefit  the  public 
agencies,  and  employees:  services  to  the 
public  will  be  maintained,  managers  can 
keep  up  timely  operations,  and 
employees  may  more  reedily  get  time  off 
for  dependent  care,  family  emeigendes, 
extended  recovery,  or  othisr  important 
personal  situations.  In  preparing  the 
final  regulations,  we  considered 
careful^  the  more  than  SO  responses 
received  during  the  coounent  period. 
While  we  have  maintained  the  basic 
approach  of  the  proposal,  we  have  made 
many  changes  in  response  to  the 
concerns  of  agencies.  Federal  employee 
organizations,  temporary  help  firms,  and 
other  organizations  and  Individuals. 

We  appreciate  the  concerns  raised  by 
Federal  employee  unions  and  by  some 
other  commenters  regarding  such 
matters  as  the  employer-employee 
relationship,  supervision,  costs,  and 
OMB  Circular  A-7e  requirements.  We 
want  to  address  those  matters  in  detail 
first  and  wrill  cover  other  comments  in 
the  section  analysis.  Some  responses 
ssked  about  operational  and  advisory 
matters  which  would  not  be  included  in 
a  rule.  In  accordance  with  regular  OPM 
practice,  we  will  address  those  matters 


through  the  Federal  Personnel  Manual 
System. 

L  btroductioa 

What  these  regulations  would  permit 
is  simply  this— the  occasional  use  of  a 
private  sector  temporary  for  a  few  days 
or  weeks  when  an  employee  needs  to  be 
absent  or  an  agency  is  faced  with  an 
Immediate,  critical  need  which  cannot 
be  met  readily  through  temporary 
appointment  procedures.  A  temporary 
help  service  firm  specializes  in  having 
personnel  on  tap  to  stap  into  a  fob 
quickly. 

The  uaa  of  outside  hdp  is  a  long- 
standing practice  in  every  other  type  of 
organizatiao  in  the  United  States: 
private  companies;  dty,  county,  and 
State  governments:  and  even  Federal 
agencies  which  are  independent  of  the 
general  personnel  system,  such  as  the 
Federal  Reserve  System  and  the 
Tenneesee  Valley  Authority.  The 
Government  of  Canada  has 
administratively  authorized  use  since 
IQOa 

in  all  of  those  organizations,  the 
situatioo  is  the  same.  The  outside 
temporaries  are  legally  the  employees  of 
a  temporary  help  firm,  which  exerdses 
overall  control  of  their  activities  from 
hiring  through  terminatioa  The  client 
contracts  with  the  firm  for  services, 
gives  the  lanporartoa  aasigned  a  brief 
orientation  and  work  tasks,  and  reviews 
the  work  product  There  is  no  employer^ 
empkiyee  relationship  created  with  the 
client 

lliese  regulations  simply  transfer  this 
idea  to  the  Federal  sector.  They  will 
make  outside  temporaries  available  to 
Federal  agmdes.  at  their  option,  but  in 
a  more  restricted  and  controlled  way 
than  other  organizations  use  them. 

in  our  capadty  as  the  Federal  agency 
authorised  by  statute  to  administer, 
execute,  and  enforce  the  laws  governing 
the  dvU  service  under  5  US.C 
1109(eN5).  we  believe  such  use  is  proper. 
There  is  no  statutory  prohibitioQ.  The 
guidance  and  opinions  of  the  past  (baat 
known  as  the  i%lleni-MondeUo  onteloas 
after  the  two  Gaaeral  Counsels  of  the 
former  Qvil  Service  Commission  who 
prepared  them),  which  placed  the  eee  of 
temporary  help  services  under  the 
general  ben  against  contracting  for 
personal  services,  must  give  wey  to  a 
new  interpretation  based  on  court 
dedsions.  the  statutory  definition  of  a 
Federal  supervisor,  evolving  experience, 
and  the  now-established  role  which 
temporary  help  services  perform.  This 
rule  reflects  thst  new  interpretation  and 
it  amends  the  Pellerd-Mondello 
opinions  with  respect  to  the  use  of 
temporary  help  service  firms. 


Qearly,  the  policy  is  not  meant  to 
solve  permanent  recruitment  needs,  pay 
problems,  or  other  uiuelated  matters,  as 
some  commenters  believed.  We  believe 
the  policy  should  be  viewed  in  terms  of 
the  immediate,  short-term  needs  it  seeks 
to  sddress,  and,  where  the  policy  is 
used,  we  believe  it  will  provide  an 
opportunity  for  agendes  and  employees 
to  |udge  how  the  use  of  these  services 
function  in  practice. 

We  will  keep  the  poUcy  under  review 
and  are  prepared  to  make  changes 
«vhere  need  is  indicated.  We  plan  to 
make  a  full  review  of  the  pobcy  in  2  to  3 
years,  and  will  evaluate  it  for  further 
continuation. 


n. 

For  a  number  of  years,  we  have 
received  many  individual  suggestions 
from  Federal  agendes  and  from  private 
firms  that  the  Government  should  be 
able  to  use  the  same  services  that  are 
available  to  private  sedor 
organizations. 

In  1986.  the  President  issued  Executive 
Order  12552.  which  requires  agendes  to 
improve  the  quality,  timeliness,  and 
effidency  of  public  services.  We 
established  the  Personnel  Diredors 
Productivity  Task  Force  at  that  time  to 
identify  inqiediments  to  modem 
personnel  management  in  Federal 
agendes.  For  a  wide  variety  of  reasons, 
induding  mafor  changes  in  the  netional 
work  force,  employers  are  fadng 
increasii^y  difficult  staffing  challenges. 
These  are  described  in  the  recently 
completed  ''Qvil  Service  2000"  study, 
whidi  provides  a  protection  of  future 
labor  market  conditions  and  agency 
needs  through  the  end  of  this  century. 
While  some  items  in  the  report  require 
further  discussion,  it  is  clear  we  must 
begin  to  address  those  challenges  now. 

The  spedfic  impetus  for  developing 
the  new  temporary  help  policy  came 
from  the  Task  Force's  recommendations. 
We  believe  we  have  taken  a  reasonable 
and  prudent  approach  to  the 
recommendations,  an  approach  which 
seeks  to  recognize  the  needs  of  agencies 
and  employees,  it  should  be  noted  that 
use  of  temporary  help  services  is 
entirely  optional  with  each  agency,  is  a 
supplement  to  an  agency's  own 
personnel  and  resources,  and  is 
permitted  only  in  narrowly  defined 
circumstances.  Because  the  policy  is 
optional  and  because  use  is  restrided  to 
situations  which  are  difficult  to 
forecast— for  example,  individual 
employee  needs  for  dependent  cere. 
fanaUy  emergencies,  or  extended 
recovery — we  have  not  profected  any 
numerical  estimates  of  the  extent  to 


which  agendes  may  dect  to  use  these 
services. 

The  thrust  of  the  proposal  is  to  clarify 
previous  legal  or  policy  concerns  so  that 
Federal  agencies  may  use,  in  a  proper 
manner,  services  long  available  to  other 
employers.  The  Federal  Government 
will  be  the  last  significant  employer  to 
begin  using  those  services. 

nL  H»  iaiplnyai  nnJo>ea 


A  permanent  civil  service  is  a  vital 
componmt  of  all  modem  governments. 
The  Federal  civil  service  performs  a 
wide  variety  of  essential  activities  for 
our  Nation,  in  ttw  Federal  Government 
a  comprehensive  system  of  legal 
obligations,  rights,  restraints,  and 
benefits  encompasses  and  uniquely 
characterises  Pederel  employees.  This 
sjrstem  is  necessary  to  assine  the  dired 
control  of  the  basic  machinery  of  the 
Government  and  to  proted  the  integrity 
of  the  dvil  service. 

When  the  wotk  of  an  agency  is 
performed  by  a  contractor  ra^er  dian 
by  Federal  employees,  the  gensral 
guidance  is  tliat  the  agency  must  avoid 
creating  an  ewployei  employee 
relatioMhip  with  the  contradoi'a 
employees  becanae  those  employees 
were  not  hirad  under  the  system  (rf  dvil 
service  laws.  This  means  an  agency  may 
not  recruit  teat  aelect  reward,  reassign, 
grant  leave  to.  disciplme.  or  separate,  a 
temporary  hel^  servioe  contractor's 
employees.  Tlia  contractor  must  perform 
these  actions  because  the  contractor  is 
the  employer.  (This  does  not  preclude  a 
temporary  he^  servioe  employee  from 
applying  for  and  being  hired  Iqr  a 
Fedwal  agsncy  Cor  dvil  service 
employment) 

We  have  reviewed  the  legal  and 
policy  restraints,  resulting  from  the  dvil 
service  empk^raant  laws,  on  the  ability 
of  agencies  to  contrad  for  temporary 
help  services.  Under  OPM's  previous 
guidance,  such  contracts  have  not  been 
allowed  because  they  were  understood 
to  create  an  employer-employee 
relationship  without  observing  the  legal 
requirements  for  dvil  service 
emplovment 

While  the  definition  of  what 
constitutes  dvil  service  employment  is 
in  statute  (S  U.S.C  2105).  the  former 
Civil  Service  Conunission  interpreted 
that  definition  in  1967  and  1968  in  its 
Federal  Personnel  Manual  Letters  300-8 
and  300-12  (the  Pellerzi-Mondello 
opinions)  to  agendes.  That  guidance  has 
been  applied  in  Comptroller  General 
rulings,  in  court  decisions,  and  in  the 
Federal  Acquisition  Regulation. 

The  statutory  teste  in  5  U.S.C  2105  for 
identifying  a  Federal  employee  are 
whether  the  individual  worker  is 


perfbnning  an  authorized  Federal 
function,  is  supervised  by  a  Federal 
offidal  or  employee,  and  is  appointed 
formally  to  the  civil  service  l^  an 
authorized  Federal  offidal  or  employee. 
While  outside  t«nporaries  would  be 
doing  Federal  worii.  they  would  neither 
be  supervised  (they  woMild  receive 
technical  instructions)  nor  appointed  by 
Federal  offidals  or  emi^yees.  within 
the  meaning  of  section  2105: 

1.  Abaence  of  Supervision 

A.  Universal  Practice 

For  all  other  employers,  public  end 
private,  use  of  outside  temporaries  does 
not  present  a  question  thst  the 
temporaries  ndght  be  the  employees  of 
the  dient  The  role  of  die  temporary 
help  servioe  firm  is  weD  established  and 
dear  cat  and  the  temporaries  are 
legalfy  ite  employees. 

Typically,  for  example,  a  dient  will 
give  roogh  drafts  ta  and  review  the 
typed  producto  of.  a  typist  from  a 
temporary  help  firm.  Yet  this  type  of 
relationship  lias  never  been  judged 
sidfident  evidence  of  supervision  to 
make  die  dient  the  employer  of  die 
temporary.  Supervision  is  s  broad 
activity  consisting  of  many  significant 
authorities  and  responsibilities  toward 
employees,  induding  performance 
appraisal  and  accountability — it  is  far 
more  than  one  individual's  assigning 
work  to  anodier. 

B.  Statutory  Definition 

While  5  VS.C  2105  does  not  define 
supervision,  in  1978  die  Civil  Service 
RdTorm  Ad  added  a  definition  of  a 
Federal  supervisor  at  5  U.S.C 
7103(aHlO).  It  reeds,  in  pertinent  part 

(10)  supervisor  means  an  individual 
employed  by  an  agency  having  authority  in 
the  interest  of  tiie  sgency  to  hire,  direct 
assign,  promote,  reward,  transfer,  furlough. 
laytA  raosIL  saspend.  discipline,  or  remove 
employees,  to  adjust  their  grievances,  or  to 
effectiveiy  reconinend  sadi  action,  if  the 
exercise  of  ttie  authority  is  not  merely  routine 
or  clerical  in  nature  but  requires  the 
consistent  exercise  of  independent 
judgment  *  *  * 

The  statute  cleariy  states  the  broad 
scope  and  full  range  of  activities  which 
typifies  s  superview's  relations  with, 
and  control  over,  employees.  A  Federal 
agency  would  not  poform  these 
supervisory  activities  with  resped  to 
outside  tenqxiraries;  the  temporary  help 
firm  would. 

2.  Absence  of  Appointment 

Recent  case  law  interpreting  5  U.S>.G 
2105  makes  dear  that  Federal 
employment  cannot  exist  in  the  absence 
of  a  foimal  appointment  An 
appointment  is  a  consdous.  deliberate 


act  by  an  agency  to  initiate  an 
employer-employee  relationship. 
Further,  a  contract  issued  by  a 
contracting  or  procurement  authority  is 
not  an  appointment  made  by  an  official 
with  authority  to  appoint  as  the  law 
requires. 

Section  2106  expressly  goes  beyond 
the  common  law  employer-employee 
relationship  and  requires  more  than  just 
the  supervisory  relationship.  All  three 
criteria  of  that  law  most  be  satisfied  in 
order  for  an  individual  to  be  a  Federal 
employee  within  ihe  meaning  of  the 
statute.  See  Costner  v.  United  States. 
665  F.  2d  1016, 1021  (Ct  CI.  1961):  also. 
United  States  v.  Testan.  424  U.S.  392 
(197^  Lodge  1858.  American  Federation 
ofGorenunent  Employees  v. 
Administrator,  National  Aeronautics 
and  Space  Administratioru  580  F.  2d  486 
(DC  Cir.  1978).  cerL  denied,  438  U.S.  927 
(1978):  Bakery.  United  States.  614  F.  2d 
283  (Ct  CI.  1980):  National  Treasury 
Employees  Union  v.  Reagan,  663  F.  2d 
239  (DC  Qr.  1981): //omer  V.  i4c(wto.  803 
F.  2d  687  (U.S.C.A.  Fed.  Cir.  198^  and 
Watts  V.  OPM.  814  F.  2d  1576  (U.S.C.A. 
Fed.  Cir.  1987). 

To  quote  just  two  of  those  cases,  the 
court  In  Costner  signlficanUy  noted. 

an  abundance  of  Federal  fuBctioii  and 
.  supervision  will  not  make  up  for  lack  of  ■■ 
appointment 

In  Homer,  the  court  fully  examined 
the  appointment  question  and  said. 

It  is  well  established  that  an  appoinlncnt 
is  necessaiy  for  a  person  to  hold  a 
Government  position  and  l>e  entitled  to  its 
benefits. 

IV.  Responses  to  Other  Freqnant 

Commenta 

A.  Oversight 

Agency  expenditures  will  be  subied 
to  the  full  range  oi  internal  controb  and 
oversight  Inspedor  general  reviews. 
and  audits  which  apply  to  every  servioe 
contract  An  agency  contracting  ofiioer 
is  responsible  for  seeing  to  the  proper 
performance  of  the  contrad.  Each 
agency  is  responsible  for  using  these 
services  to  advance  the  work  of  the 
agency  and  for  weighing  program  needs 
against  costs.  Agency  adherence  to  our 
regulations  is  subjed  to  review  under 
our  regular  comphance  and  evaluation 
activities. 

B.  The  Federal  Procurement  System 

Several  comments  suggested  adding 
security,  suitability,  liability,  and  otho- 
requiremente  which  already  are 
provided  for  in  the  comprehoisive 
Federal  procurement  system.  Agency 
use  of  thiese  services  wrill  be  a 
procurement  rather  than  a  personnel 
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iiMin«gein«nl  matter  and  «•  tuch  ia 
■ubiect  to  all  of  tha  contracting  lawa.  tfia 
Pedaral  Acauititlon  Roulation.  and  tha 
polidat  of  llM  Offlca  of  Pedaral 
Procurement  Policy  and  tha  General 
Servkae  Adailnittration  which  apply  to 
every  other  purchaee  of  good*  or 
•ervicaa  f^Mn  the  private  eector. 
Under  thoee  legal  and  policy 
requirementa.  tha  Pedaral  procurement 
lyttem  provide*  for  fair  and  open 
competition  among  tntereeted  flms  and 
for  selecting  the  flra  whoae  eervlcee 
will  provide  the  graateat  value  to  tha 
Government  at  the  lowest  total  coet.  Tha 
procurement  tyetem  also  requires 
special  consideration  for  small  or 
disadvantaged  businesses,  for  women- 
owned  businesses,  for  handicapped 
activities,  and  for  affirmative  action  by 
Pederal  contractors  to  employ  disabled 
and  Vietnam  era  veterana. 

CCoels 

Concern  was  cxprasaed  over  coats, 
especially  tha  salaries  twhich  firms 
would  pay  to  the  outside  temporaries. 
We  have  explored  the  cost  of  using 
these  services  and  there  are  many 
factors  to  coosidar 

—The  fees  an  agency  will  pay  are 
determined  by  the  contractiniB  process 
which  favors  the  lowest  bidder  who  can 
do  the  |ob  best. 

— Under  Federal  procurement 
regulations,  an  agency  contracting 
officer  must  certify  that  tha  price  is  fair 
and  reasonsble. 

— The  large  number  of  firms  makes  for 
a  very  competitive  situation  for  the 
buyer. 

—Fees  vary  by  company,  locality,  and 
occupation. 

—Temporary  help  firms  bUl  cUanto 
only  for  services  actually  used.  Clients 
do  not  pay  for  holidays,  vacations,  side 
leave,  or  other  absences  of  the  firm's 
employees.  From  those  fees,  the  firm 
pays:  The  salaries  and  benefits  of  its 
employees;  the  costs  of  recruiting, 
testing,  hiring,  and  training  aa  well  aa 
maintaining  a  ready  referral  pool  for 
instant  placement;  overhead:  and  profit 

— ^The  salaries  temporary  help  firms 
pay  are  sununariiad  by  locality  and 
occupation  in  a  Department  of  Labor 
news  report  dated  May  24, 1988,  and  a 
more  comprehensive  industry  wage 
survey.  Bulletin  No.  2313.  dated 
September  1988.  Interested  parties  may 
wish  to  consult  thoee  publications. 

Like  any  other  private  activity, 
temporary  help  firms  have  the  right  to 
set  the  pay  of  their  employees.  Agencies 
will  need  to  be  sensitive  to  Pederal 
employee  concerns  in  a  situation  where 
the  total  compensation  a  firm  would  pay 
to  its  employees  would  exceed  that  of 


Pederal  employees  for  comparable  work 
under  similar  conditions. 

D.  Cott  EffKtivene»$ 

It  should  be  noted  that  io  every 
instance,  each  agency  will  be 
rsspooalbla  for  daddtog  whether 
temporary  help  sarvicea  are  worth  tha 
ooeL  Our  policy  simply  will  make  using 
such  sarvices  a  poeaibillty  for  agendas 
to  consider    ■  use  which  is  limited  to 
certain  defined  situations  and  to  vary 
short  p«lods  nailed  out  in  regnlatioos. 

In  higb-ooat  localitias.  agendea  may 
well  oonchide  that  temporary  help  fees 
are  not  affordable  in  all  but  tha  most 
crodal  situations.  The  need  to  meet  a 
statutory  deadline,  to  respond  to  a  court 
order,  to  provide  timely  services  to 
veterans,  to  dispense  benefits  to  the 
elderly,  and  to  assist  farmers  and  smaU 
businesses,  are  representative  of  the 
dally  tasks  agencies  must  be  prepared  to 
perform  thnw^  their  resources.  Before 
using  outalda  temporaries,  each  agency 
must  weigh  each  Indhrkhial  situation 
and  oooaidar  tha  relaUve  coats  of 
altenativaa.  the  Importance  of  the  work 
to  be  done,  the  need  to  maintain  basic 
Covarament  oparatkMis,  the  rights  of  the 
pubUc.  and  tha  personal  needs  of  its 
employaaa. 

B.  OMB  Circuiar  A-7B  and  Contracting 
RaquJramentg 

Since  OMB  is  respoosible  for  Circular 
A-TS,  wa  obtained  its  sdvlce  to  respond 
to  the  following  comments: 

1.  Coaunant  The  authority  delegated 
by  this  regulaboo  muat  still  comply  with 
the  requirements  of  OMB  Qrcnlar  A-76. 
Before  contracting  out  for  temporary 
employees,  agendes  must  conduct  the 
ooet  analyses  required  for  an  A-7B 
study.  Decisions  to  fill  position 
vacandes  through  a  temporary  help  firm 
cannot  be  made  on  an  ad  hoc  basis, 
aspedally  where  the  potential  exists  for 
the  agency  to  incur  increased  costs. 

Responae:  Circular  A-TO  cost  analysis 
requirements  do  not  apply  to  the  use  of 
temporary  employees  under  the 
conditions  set  by  this  regulation.  A-TS 
requires  cost  comparisons  of 
Government  operated  commercial 
activities  with  10  or  more  full-time 
equivalent  employees.  Because  this 
R^ulation  only  allows  the  use  of  outside 
temporaries  when  an  agency  cannot 
locate  Federal  employees  in  s  timely 
manner  to  do  the  work,  there  is  no 
competition  between  agendes  and 
private  firms  for  the  work  and  no  basis 
to  make  a  cost  comparison. 

2.  Comment  The  proposal  is  contrary 
to  the  concept  of  career  appointments 
which  is  inherent  in  the  Federal  system. 

Reaponao:  To  preserve  the  career 
appointment  process,  i  300J03(c)  has 


been  amended  to  specifically  prohibit 
use  of  temporaries  where  career 
appointinent  should  be  made. 

3.  CoaunenL-  Federal  parsoonel 
prindples  in  assanoa  p«nit  agendes  to 
coBtract  oat  spedflc  types  of  work  when 
certain  critarla  are  mat.  such  as  thoee 
coBtalnad  in  Circular  A-7B.  OnCs 
regulation  is  fai  oonflid  with  these 
pitedples  in  diat  it  allows  agendes  to 
cootrad  out  podttona.  as  distinguished 
from  specific  types  of  work. 

Aaaipones:  Qioilar  A-TB  sets  the  basic 
policy  for  axacutive  agendes  to 
detvmine  wnether  comaaardal 
activitlas  shovdd  be  performed  by 
Federal  employees  or  by  privste 
contractors.  There  is  no  conflict 
between  Circular  A-70  and  Pederal 
persomel  polldes  and.  in  these 
drcomstancea.  there  is  no  spadal  bar  to 
contracting  out  the  work  an  individual 
performs  aa  diatinct  firon  contracting  out 
an  entire  function.  The  oontracting 
procedure  agendes  would  follow  does 
not  turn  work  or  poeitioas  over  to  a 
oontrador.  instead,  a  oootractor  Is 
obligated  to  provide  brief  fill  tai  or  back 
up  services,  only  at  such  times  as  an 
agency  may  request  In  oadi  Instance, 
an  agency  must  first  detefinina  that  no 
empM^^aes  or  qualified  candidates  are 
immediately  available.  Agendes  should 
use  Pederal  empfoyees  to  the  maximum 
extent  possible.  The  contracting 
procedure  referred  to  is  found  in 
Subpart  18.5  of  die  Pederal  Acquisition 
Regulation  and  is  used  regularly  by 
agnides  to  address  poedble  foture 
needs  for  goods  and  services  which 
cannot  be  predicted. 

4.  Comment  The  advisability  of  using 
contract  temporaries  is  questionable, 
since  pay  disparities  between  workers 
doing  the  same  work,  side-by-side,  will 
increase  ^  already  serious  morale 
problems  of  the  current  Federal  work 
force. 

Responae:  The  outside  temporaries 
will  accomplish  work  that  cannot  be 
accomplished  by  the  existing  Federal 
staff;  therefore,  their  use  shauld  not 
harm  morale.  Without  thank  the  work 
would  not  be  done  in  a  timely  manner 
and  would  remain  for  Federal  workers 
to  do  at  some  foture  time.  Also,  outside 
temporaries  do  not  have  the  benefits 
that  come  with  full-time  Pederal 
employment  For  further  information  on 
this  point  please  refer  to  the  earlier 
discussion  in  the  supplementary 
information  on  costs  and  cost 
effectiveness. 

5.  Comment  OPM  should  limit  the  use 
of  outside  temporaries  to  cartahi 
situations  and  dutiea.  l.e..  typing  and 
filing.  Such  workers  should  be 
prohibited  kam  dealing  with  the  public 
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and  working  in  areas  where  security 
clearances  are  necessary,  and  the  firms 
should  be  limited  to  payments  that  do 
not  exceed  step  5  of  the  grade  of  the 
worker  whose  duties  are  being 
performed  by  the  outside  temporary. 

Response:  It  is  not  necessary  to 
restrict  outside  temporaries  to  particular 
positions.  Federal  managers  may  use 
outside  temporaries  for  a  variety  of 
tasks  only  when  work  cannot  be 
accomplished  with  Federal  employees. 
To  be  sure,  there  are  many  Federal  work 
assignments  which  could  not  be  Tilled  by 
outside  temporaries.  It  would  be 
unreasonable  to  expect  outside 
temporaries  to  step  into  most  middle 
and  upper  level  jobs  and  have  them  hit 
the  ground  running.  There  is  no  need, 
however,  to  ban  unlikely  use  and.  at  the 
same  time,  second-guess  agencies  on 
individual  situations  where  outside 
temporaries  would  be  feasible. 

An  agency  must  specify  in  the 
contract  the  capabilities  and,  if  any,  the 
security  dearance  requirements  of  the 
woricers  the  firm  is  required  to  provide. 
If  an  individual  does  not  meet  die 
performance  requirements  the  agency 
has  specified,  the  firm  will  assign  a 
qualified  replacement 

Concerning  the  suggested  limit  on  pay 
levels,  please  see  the  eariier  discussion 
of  costs  and  cost  effectiveness. 

V.  Section  Analysb 

Here  is  a  summary  of  the  key  changes 
we  have  made  in  the  final  regulation. 
Since  the  changes  are  based  on  the 
comments,  we  generally  will  not 
describe  each  individual  comment. 

A.  Regulatory  Agenda  and  Regulatory 
Flexibility  Act 

We  did  not  list  development  of  the 
regulation  in  the  last  agenda  because  at 
the  time  of  our  agenda  submission,  we 
had  no  decided  on  a  regulatory 
approach.  We  have  substantially 
expanded  our  statement  in  the 
regulation  concerning  the  application  of 
the  Regulatoiy  Flexibility  Act. 

B.  Authority  Citation 

We  added  5  U.S.C.  1103(a)(5)  to 
indicate  that  we  are  acting  in  our 
capacity  as  the  agency  responsible  for 
the  administration,  execution,  and 
enforcement  of  the  dvil  service  laws. 

C.  Section  300501 

We  clarified  the  definitions  of 
temporary  help  service  firms  and  private 
sector  temporaries  and  added 
definitions  for  parental  and  family 
responsibilities  (m  place  of  maternity 
leave).  Federal  supervisor,  critical  need, 
and  local  commuting  area.  We  did  not 
add  individual  consultant-type  services 


to  the  temporary  help  service  firm 
definition  because,  among  other 
reasons,  those  services  may  be  acquired 
under  the  procurement  laws  or  under  5 
U.S.C.  3109. 

D.  Section  300.502 

The  reference  to  the  Senior  Executive 
Service  (SES)  in  our  proposed 
regulations  was  meant  simply  to  identify 
those  agencies  within  the  scope  of  our 
regulations  and  not  to  suggest  it  would 
be  appropriate  to  use  temporary  help 
services  to  perform  SES  work. 
Therefore,  for  darity,  we  have  excluded 
SES  positions  from  coverage.  We  also 
have  added  an  exdusion  against  using 
outside  temporaries  for  managerial  and 
supervisory  work  in  the  competitive 
service,  since,  like  the  SES.  sudi  work 
would  entail  control  over  Federal 
employees  and  programs.  Lastly,  the 
proposal  included  agencies  with 
excepted  Schedule  A.  B,  and  C 
positions.  We  are  eliminating  Schedule 
C  because  it  would  not  be  appropriate  to 
use  outside  temporaries  because  of  the 
confidential  relationship  required  for 
those  positions. 

E.  Section  300503 

We  have  dropped  the  concept  of 
specific  permitted  use  situations  in  the 
proposal  for  agency  relocations,  phase 
downs,  and  shortage  category 
recruitment  needs.  Those  situations 
implied,  rather  than  required,  some  sort 
of  spedal  need  and  raised  unrelated 
issues.  Rather  than  listing  the  situations 
where  use  is  permitted,  we  have  taken 
instead  a  generic  approach.  We  have 
added  a  more  focused  agency  critical 
needs  situation  which  parallels  the 
empolyee  needs  situation.  Thus,  we 
have  neither  endorsed  nor  exduded 
particular  situations,  but  have  defined 
the  kind  of  situation  in  which  use  may 
be  appropriate.  Both  situations,  taken 
together,  will  present  occasions  for 
temporary  help  usage  as  an  alternative 
to  short  term  temporary  appointment 
and  provide  a  rational  place  for  those 
services  within  the  overall  Federal 
resources  management  picture. 

We  have  dropped  the  open-ended 
special  circumstances  category  from  the 
employee  needs  situation,  added  a 
restriction  on  use  t^en  civil  service 
recruitment  for  permanent  employment 
should  be  conducted,  and,  at  the 
recommendation  of  a  veterans' 
organization,  added  references  to 
veterans'  preference,  disabled  veterans, 
and  FPM  chapter  316  temporary 
appointment  requirements. 

The  proposal  received  overwhelming 
support  from  Federal  agendes,  although 
Uiey  favored  expanded  usage  such  as 
lengthening  the  45  workday  limit  and 


suing  outside  temporaries  for  vacations. 
Since  this  is  a  new  situation  for  most 
agendes.  we  have  decided  not  to 
expand  the  usage  and  to  proceed  with  a 
Umited  approach  until  more  experience 
has  been  gained. 

F.  Section  300.504 

We  have  made  the  following  changes: 
(1)  Stressed  that  outside  temporaries 
shall  not  be  considered  or  treated  as 
Federal  employees  and  shall  not  be 
regarded  as  performing  a  personal 
service:  (2)  changed  the  area  for 
applying  the  45  workday  fimit  on  an 
outside  temporary  ftom  nationwide  to 
the  local  commuting  area:  (3)  added 
authority  for  an  agency  to  grant  a  one- 
time, 20  workday  extension  to  let  the 
same  outside  temporary  continue,  in 
maternity  situations  only:  (4)  added  an 
overall  120  day  cap  on  any  one  situation 
and  provided  authority  for  OPM  to 
permit  appropriate  extensions:  (5)  and. 
added  instructions  that  Federal 
agendes.  just  like  every  other 
organization  using  temporary  help 
services,  are  expected  to  give 
orientation,  assign  tesks.  and  review 
work  products. 

C.  Section  300.505 

Reminds  agencies  that  a  variety  of 
other  means  may  be  available  for 
meeting  short-term  needs. 

n  Section  300506 

Reminds  agencies  of  procurement    ' 
requirements.  There  is  no  requirement 
for  imposing  civil  service  qualification 
standards  (such  as  those  in  Civil  Service 
Handbook  X-118)  for  Federal 
empolyment  on  private  sector 
employees.  We  have  noted  that  agencies^ 
must  specify  the  obligations  a  contractor 
is  required  to  meet  including  the  types 
and  levels  of  skills  to  be  provided. 

/.  Section  300.507 

Alerts  agendes  that  basic  records  tvill 
need  to  be  kept. 

Each  agency  will  be  responsible  for 
deciding  whether  to  use  temporary  help 
firms  and  for  using  them  as  they  would 
any  other  management  alternative  to 
advance  the  work  of  the  agency.  As  in 
other  management  actions,  an  agency 
should  weigh  program  needs  against 
relative  costs.  Each  agency  will  be 
responsible  for  observing  the  conditioiu 
and  criteria  of  these  regulations. 

E.0. 122S1.  Federal  Ragulatioo 

After  a  careful  review  of  the  proposed 
rulemaking,  including  the  analysis  set 
forth  below  for  purposes  of  the 
Regulatory  FlexibiUty  Act  OPM  has 
determined  that  this  is  not  a  major  rule 


/  Ubi  IC  Nol  It  /  Wtdaw^By.  )«mMy  aMMt  /  »»»-  — < 


lorth* 
12881.  Fadwal 


Kk)«il.O. 


I  ctftify  that  tbcM  i 
luiv«  a  •ignificant  aconwntc  Iwpirt  ••  • 
subtlantial  number  of  amall  mtitiM  for 
the  following  rvaaona: 

1.  OPM  ia  not  ragitalHi%  aataMiayng 
critsria  for  partiripatkwi  oi.  or  li|iM<m 
requimaatB  inrMlm  taoord  k— pit  m 
reportii^  Oik  HMdl  or  othar  antMaa. 
OPM  ia  ragMlat^  tit*  oaaduct  of 
Fadaral  ^ndftt  IB  avoid  Mm 
devalopniant  of  aa  aoiyleyar  a^ployaa 
ralatioaahip  abould  Ihay  alact  la  waa 
outaida  tawporary  help. 

2.  Tha  raqutraiBenla  aa  anOly  wdll 
have  to  abaflrvo  will  coom  about  thiouih 
an  aftncy-initiated  contrartiag  prooaaa 
undar  the  already-aatabUabad.  aUtutory 
Federal  procoremaot  ayateai  «vych 
appliea  to  aO  contiactara  providiag 
gooda  and  aervicaa  to  tha  CovernoMiit 
TTie  only  entitiaa  aflected  vvould  be 
thoae  who  seek  and  win  a  oontracL 
Thoae  antitiea  may  be  viewed  aa 
receiving  a  beneficial  eoonomir  impart, 
but  we  have  no  way  of  iorecaatiat  how 
many  firms  will  compete  or  which  onea 
will  win  contracta. 

3.  Our  regulations  da  aat  fa^aira 
agencies  to  uae  private  temporary  help 
firms.  Use  ia  entirely  optional  with  each 
agency. 

4.  Our  regulations  will  provide  an 
additional  tool  for  ageaciea  to  conaider 
using  in  very  limited  drcumataooea — 
emergency  and  critical  aaeda  aituationa. 
which  by  their  nature  are  unpredictable 
OPM  has  no  basis  for  predicting  when 
an  ageitcy  will  elect  to  uae  thia 
alternative  in  light  of  the  many  other 
variablea  aad  auemativea  which  may  or 
may  not  Im  present  in  any  particular 
situation. 


Uat  ol  SaMacIa  ha  8  era  Part  at* 

Administrative  practice  and 
procedure.  Covemmcnt  employees. 

U.&  Oflke  of  Pwsotuwl  Mwsiiiaiiat 


Dinclor. 

Accordu^ly.  OPM  ia  iaautaig  final 
rulaa  ta  aoMad  ft  era  Net  3W  aa 
fobowa: 

PAirr  300-€MPU>YMENT  (QCMCfUU 

1.  The  a«<hor^  dtaHen  for  Part  300  is 
■eviaed  to  read  as  follows: 

AMtfMrily:  S  US.C.  MC*.  SS2.  3301.  3302: 
B.0. 10877. 3  era.  tSM-MM  Gaa^L.  p^i  21A 
I  otbarwiM  noted. 


•o.&cnai. 


5  U AC  lloaiaNS). 
Sac  SOOiaos  also  Issusd  undsr  8  US£.  1104. 

2.  Subpart  E  ia  added  to  read  aa 


aooaoi 

SOaMS    Covenga. 

30OJ0S    CooditioMferiMiatprfvala 


PraMUliaa  oa  aaipaiyai-aiiiployea 


SOBlIOI  throN^h  3IXU04  also  I 

Lf  s  VA.C.  sacs.  ran.  7204. 7701:  EXX. 
11471,  3  era.  IMO-WTOCbaip..  pagi  MB. 


IMMOI 

(a)  A  "temporary  help  aordaa  ftm"  ia 
a  private  sector  entity  which  quickly 
provides  other  organixationa  with 
specific  servieea  parfenaad  bjr  its  pool 
and  employaea.  poaaasaiatttie 
appropriate  work  skiib.  far  brief  or 
intermittent  perioda.  The  fim  ia  the 
legaRy  reaponaihle  employer  and 
naintaina  that  relationship  during  the 
time  its  employees  are  aasigned  to  a 
ehent.  The  firm,  not  the  client 
ofgonixation.  recruits,  tests,  hires,  traina. 
assigns,  paya,  provides  benefits  aad 
leave  to.  and  aa  necessary,  addresses 
performance  prohlema.  dtadptinea.  and 
terminates  its  employees.  Among  other 
employer  obllgationa.  the  firm  is 
responsible  for  peyroB  deductions  and 
payment  of  income  taxat.  social  security 
(FRA).  unemployment  [nsurance.  and 
workers'  compensation,  and  shall 
provide  required  Habitlty  insurance  and 
bonding. 

|b)  "Private  sector  temporaries"  or 
"outaide  temporaries"  are  those 
employees  of  a  temporary  help  service 
firm  who  are  supervised  and  paid  hjf 
that  Arm  and  whom  that  Brm  assigns  to 
various  client  organixj>tions  who  have 
contracted  for  the  temporary  uae  of  their 
skills  when  required. 

(c)  'Tarental  and  family 
reaponsibilities"  are  defined  in  chapter 
030  of  the  Federal  Personnel  Manual  and 
include  situationa  such  aa  abaeaca  (or 
pregnancy,  childbirth,  child  care,  aad 
care  for  elderly  ar  iafirm  parents  oc 
other  dependents. 

Ml  A  "Federal  supervisor"  <d  Faderal 


employaaa  ia  defined  hi  8  U8.C 
nOi(aXie)aa 

an  iadividaal  aaployad  Ml  an  agsacy  kaviag 
authority  ia  tha  intersal  of  the  agnqr  >•  hire, 
direct,  assign,  praaote.  reward,  transfer, 
furlough,  layoff,  recatt.  suapead.  discipHiie.  er 
remova  essployeea.  to  adiast  thatr  grievancaa. 
ar  la  sMst^ivaty  racaaMBsad  saek  actkm.  If 
dw  eaetdaa  af  the  aadmNy  ia  not  I 
rouUMardaiicaiiBi 
oonsistaat  aaaiciaa  af  I 
liirigaisnl  '  '  * 
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(e)  A  "critical  neecT  ia  a  aadden  or 
anaxpeeted  oocoiTence:  an  emergeocy;  a 
preaaing  necessity:  or  an  exigency.  Soch 
occaaions  are  characterized  by 
additional  work  or  deadlines  required 
by  statute.  Bxeeotive  order,  court  order, 
regalation.  or  formal  directive  from  tiie 
head  af  an  agency  er  subordinate 
oflMal  aatheriaed  to  take  final  action  on 
behdf  of  the  agency  head.  A  recurring, 
cyclical  peak  workload,  by  itself,  is  not 
a  critical  need. 

(f)  A  "local  commuting  area"  ia 
deftatod  in  Part  351  of  thia  chapter. 


ragalmtons  appfy  to  dw 


competitive  aervioe  and  to 
and  B  in  the  excepted 
fi^itBtiena  shall  Bot  ha 


(•) 


or 


(b)  For  the  work  of 
supervisory  positions. 

f 


An  agency  may  entorinlaa  caatract 
or  other  proearasaent  artaageaaaat  with 
a  temporary  help  service  firm  for  tha 
brief  or  intermittent  use  of  the  skills  of 
private  sector  temporaries,  when 
reqaired.  and  may  call  for  thoae 
aanricea.  subject  to  these  conditions: 

(a)  One  of  die  foHowing  short-term 
situationa  exiats — 

(1)  An  employee  is  absent  for  a 
temporary  period  because  of  a  personal 
need  including  emergency,  accident 
illness,  parental  or  family 
responsibilities,  or  maadatory  iary 
service,  but  not  including  vacations  er 
other  circumstances  which  are  not 
shown  to  be  compelling  in  the  judgment 
of  the  agency,  or 

(2)  An  agency  nuat  carry  out  work  for 
a  temporary  period  whidi  cannot  be 
delayed  in  the  judgment  of  the  agency 
because  of  a  critical  need. 

(b)  The  need  cannot  be  awt  with 
current  empleyaea  ar  thraagh  the  direct 
appoialaaeal  af  tcaH>orary  employees 
within  the  time  available  by  tha  daia. 
aad  for  Um  durattoa  of  tina.  help  la 
needed.  At  minimum,  thia  should  inchide 


an  agency  determination  that  there  are 
no  qualified  candidates  on  the  applicant 
supply  file  and  on  the  reemployment 
priority  list  (both  of  which  must  provide 
preference  for  veterans),  and  no 
qualified  disabled  veterans  with  a 
compensable  service-connected 
disability  of  30  percent  or  more  under  5 
U.S.C.  3112.  wfho  are  immediately 
available  for  temporary  appointment  of 
the  duration  required,  and  that 
employees  cannot  be  reassigned  or 
detailed  without  causing  undue  delay  in 
their  regular  wori(.  In  instances  where  a 
need  is  foreseeable,  as  when  approval 
of  employee  absence  is  requested  well 
in  advance,  an  agency  may  have 
sufficient  time  to  follow  the  temporary 
appointment  recruiting  requirements, 
including  veterans'  preference  in 
chapter  310  of  the  Federal  Personnel 
Manual  to  determine  whether  qualified 
candidates  are  available  by  the  date 
needed  and  for  the  length  of  service 
required, 
(c)  These  services  shall  not  be  used: 

(1)  In  lieu  of  the  regular  recniitmeht 
and  hiring  procedures  under  the  civil 
service  laws  for  permanent  appointment 
in  the  competitive  civil  service,  or 

(2)  To  displace  a  Federal  employee. 

S300.S04    ProNMtiowonamptoyar- 


No  employer-employee  relationship  is 
created  by  an  agency's  use  of  private 
sector  temporaries  under  these 
regulations.  Services  furnished  by 
temporary  help  firms  shall  be  performed 
by  their  employees  who  shall  not  be 
considered  or  treated  as  Federal 
employees  for  any  purpose,  shall  not  be 
regarded  as  performing  a  personal 
service,  and  shall  not  be  eligible  for  civil 
service  employee  benefits,  including 
retirement.  Further,  to  avoid  creating 
any  appearance  of  such  a  relationship, 
agencies  shall  observe  the  following 
requirements: 


(a)  No  one  employee  of  a  temporary 
help  firm  may  work  at  an  agency  within 
its  local  commuting  area  for  more  than 
45  work-days  in  a  O-month  period.  For 
departments,  the  45  day  limit  applies  to 
the  bureau,  service,  or  other  major 
organizational  element  at  the 
headquarters  level  of  the  department. 
Provided  a  situation  in  S  300.503(a)  of 
this  subpart  continues  to  exist,  an 
agency  may  secure  a  different  individual 
from  the  firm  or.  provided  it  can  show 
that  termination  would  cause  significant 
delay,  an  agency  may  request  OPM  to 
authorize  the  extension  of  the  same 
individual  for  a  specified  period.  An 
agency  may  authorize  the  extension  of 
the  same  individual  for  one  period  not 
exceeding  20  workdays  wdien  needed  for 
maternity  absence. 

(b)  An  agency's  use  of  private  sector 
temporaries  shall  not  exoeed  an  overall 
duration  of  120  calendar  days  in  any  one 
individual  situation  under  i  300.503(a)  of 
this  subpart  OPM  may  extend  that  time 
limit  for  a  period  not  to  exceed  120 
calendar  days,  in  the  interest  of  good 
administration  in  circumstances  it 
determines  to  be  appropriate. 

(c)  Individual  employees  of  a 
temporary  help  firm  providing 
temporary  service  to  a  Federd  agency 
may  be  eligible  for  competitive  civil 
service  employment  only  if  appropriate 
civil  service  hiring  procedures  are 
applied  to  them. 

(d)  Agencies  shall  train  their 
employees  in  appropriate  procedures  for 
interaction  with  private  sector 
temporaries  to  assure  that  the 
supervisory  responsibilities  identified  in 
paragraph  (a)  of  {  300.501  of  this  subpart 
are  carried  out  by  the  temporary  help 
service  firm.  At  the  same  time,  agencies 
must  give  technical,  task-related 
instructions  to  private  sector 
temporaries  including  orientation, 
assignment  of  tasks,  and  review  of  work 
products,  in  order  that  the  temporaries 


may  properiy  perform  their  services 
tmder  the  contract 


S300.S0S   RatatlonaMporctvl 


Agencies  continue  to  have  full 
authority  to  decide  to  meet  their 
temporary  needs  by  a  number  of  means 
including  appointing  individuals  as  civil 
service  employees,  details, 
redistribution  of  work,  overtime,  in- 
house  pools,  and  the  on-call  authority. 

(300306    naquirewiawts of pr ocuraaiaal 

(a)  Agencies  must  follow  the  Federal 
procurement  lauvs  and  the  Federal 
Acquisition  Regulation,  as  applicable,  in 
procuring  services  fitmi  the  private 
sector. 

(b)  Agencies  riiould  make  full  use  of 
the  provisions  of  the  Federal 
procurenient  system  to  make  clear  that 
die  firm  is  the  legally  responsible 
employer  and  to  specify  the  obligations 
the  firm  will  have  to  meet  to  provide 
effective  performance  including  such 
matters  as  the  types  and  levels  of  skills 
to  be  provided,  dieadlines  for  providing 
service,  liability  insurance,  and.  when 
necessary,  security  requirements.  The 
Federal  procurement  system  also 
requires  contractors  to  comply  with 
affirmative  action  requirements  to 
employ  and  advance  in  en^losrment 
qualified  disabled  and  Vietnam  era 
veterans  as  pro\ided  in  41  CFR  Part  00- 
250,  and  with  public  policy  programs 
including  equal  employment 
opportunity,  handicapped  employment 
and  small  businesses. 

S  300.507    Documentation. 

Agencies  are  required  to  maintain 
basic  records  to  establish  that  use  of 
temporary  help  services  is  consistent 
with  these  regulations.  Specific 
instructions  wiU  be  provided  through  the 
Federal  Personnel  Manual  System. 
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TitlaS— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  89-8  of  December  21, 1988 

Detennination  Under  Section  702  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1988  and  1989  (Public  Law 
lOfr-204) 


|FR  Doc  ao-ifles 

Filed  1-24-aB;  4:47  pm] 
BJllinii  code  3ig»-01-M 


Memorandum  tot  the  Secretary  of  State 

Pursuant  to  Section  702  of  the  Foreign  Relations  Authorization  Act  Hscal 
Years  1988  and  1989  (Public  Law  100-204).  I  hereby  determine  that,  with 
regard  to  the  United  Nations, 

— ^the  consensus  based  decision-making  procedure  established  by  General 
Assembly  Resolution  41/213  is  being  implemented  and  its  results  respected  by 
the  General  Assembly, 

— progress  is  being  made  toward  the  50  percent  limitation  on  seconded 
employees  of  the  Secretariat  from  any  one  member  state  as  called  for  by 
recommendations  55  and  57  of  the  Qt)up  of  High  Level  Intergovernmental 
Experts  to  Review  the  Efficiency  of  the  Administrative  and  Financial  Func- 
tioning of  the  United  Nations  (Group  18);  and 

— the  15  percent  reduction  in  the  staff  of  the  Secretariat  as  called  for  by 
recommendation  15  of  the  Group  of  18  is  being  implemented  and  that  audi 
reduction  is  being  equitably  applied  among  the  nationals  on  such  staff. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  publish  it  in  the  Federal  Registw. 


THE  WHITE  HOUSE. 
Washington.  December  21.  1988. 
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Rules  and  Regulations 


TMs  Mcion  of  the  FEDERAL  REGISTER 
oonWns  nguMory  docuiwms  hawing 
gwwral  appicabMly  and  togal  •Had.  moat 
01  wNch  ara  kayad  to  and  codKad  in 
tha  Ooda  of  Fadaial  nHjiiBloni.  wNcti  ia 
pufaMwd  undar  SO  Mtaa  purauani  to  44 
U&C.  1510. 

Tha  Coda  of  Fadaral  RaguMona  ia  aold 
by  Vta  Suparinlandanl  of  Documanla. 
Piioaa  of  naw  boolia  tn  Mad  In  tha 
im  FEDERAL  REGISTER  iaaua  of 


DEPARTMENT  OF  AGRICUtTURE 


MwHpw  FMnly  Homing  Bofrowgn, 
■no  uram  fwcipiMiis 


:  Fanaeta  Hoiae  Admiaiateation, 
USDA. 

Acnoic  Find  rale. 


:  lite  Fannera  Home 
.Admtidatration  (FteHA)  aoaenda  ita 
regulatiaaa  go*enung  tbe  Management 
aad  Sapenriaioa  of  liaUple  Family 
Hooaiog  Lan  And  Gnat  RadiiteBlB  to 
incorporate  pmyiaiona  of  tha  Tax 
Refonn  Act  of  l986i.  Una  action  pennita 
owners  of  Rural  Rental  Housing  (RRH) 
proiecta  receiving  tax  credits  additional 
time  to  market  the  anita  to  attract 
tenants  meeting  tax  credit  income 
requirementa  when  vacancies  cxiat  or 
occur.  Alao,  thia  action  is  needed  to 
inform  PmHA  staff  members  of  their 
responsibilities  with  regard  to  the  Tax 
Reform  AcL 

The  FtaiHA  alao  araenda  dw  aaoM 
regnlationa  to  establiali  authorizatkm  for 
FmHA  to  transfer  nnused  rental 
assistance  (RA)  without  a  borrowei's 
consent,  but  with  right  of  appeal 
VPttiiwi  OATC  Februaiy  27.  Igflft 
ran  niRTMei  wromiATioii  contact 
Ernest  W.  Harris.  Loan  Specialist, 
Multiple  Family  Houaing  Servicing  and 
Property  Management  Diviaion.  Fanners 
Home  Administration.  Room  5321. 14th 
and  Independence  Avenue.  SW.. 
Washington.  DC  2025a  Telephone:  (202) 
382-1613. 


TARY  MMMMATIONC  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291.  and  has  been 
determined  "non-major**.  It  wiU  not 


result  in  an  annaal  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geogra|duc  regions,  or 
significant  adverse  effects  on 
competition,  emptoyment  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  f(H«ign-based  enterprisea 
in  domestic  or  export  maricets.  In 
addition,  this  action  doea  not  involve 
any  of  the  deaignated  categories  for 
"reserved  nonmajor"  actions. 

Environmental  taapad  Statamant 

This  docament  has  been  reviewed  in 
accordance  with  7  CFR  Part  19Mi 
Subpart  G,  "Environmental  Prog^wn.** 
FmHA  has  determined  that  diis  action 
does  not  constitute  a  major  Federal 
action  significantly  affeclii^  the  qnaHty 
of  the  human  environment  and  in 
aocofdanoe  witfi  the  National 
Environmental  Policy  Act  of  1909,  Pub. 
L.  01-190.  an  Environmental  Impact 
Statemeitf  is  not  required. 

Intafgovemmental  Rawiew 

Thia  program/activity  ia  liated  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  numbers  ia405. 10.411. 10415  and 
ia427  and  is  subject  to  the  provisions  of 
Executive  Ordo'  12372  whidi  requires 
intergovernmental  consultation  widi 
State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V.  48  FR  29112,  June  24. 
1963). 

Geneid  Infoiniation 

1.  Before  passage  of  the  Tax  Reform 
Act  of  1986,  RRH  borrowers  were  able 
to  report  operating  "losses"  on  their 
investment  in  RRH  projects  due 
primarily  to  accelerated  depreciation 
and  mortgage  interest  paid  on  such 
properties.  Such  "losses"  could 
legitimately  be  apiriied  against  other 
income  fw  individual  income  tax 
purposes.  The  Tax  Reform  Act  of  1988 
replaces  this  type  incentive  with  tax 
credits.  Section  515(p)  of  the  Housing 
Act  of  1949  has  been  amended  to  reflect 
the  provisions  of  the  Tax  Reform  Act  of 
1986.  This  amendment  to  the  regulaticm 
implements  the  amendment  to  ^ 
Housing  Act  of  1986  setting  fcnlh 
conditions  regarding  renting  of  the 
project  under  which  borrowers  may 
qualify  for  the  tax  credit  without  undue 
penalties  caused  by  FmHA  occupancy 
requirements.  This  amendment  further 
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provides  safeguards  for  higher  mcome 
tenants  who  may  be  displaced  by  the 
borrower'a  dection  to  receive  tax  credit. 
Finally,  ttiis  amendment  will  not  affect 
projects  not  receiving  tax  credit 
consideration  and  will  not  materially 
affect  existing  tenant  selection  criteria. 

2.  fai  administering  the  rental 
assistance  (RA)  program,  the  FtoiHA  has 
experienced  two  concerns.  First  there 
has  been  limited  RA  appropriation  to 
meet  the  total  RA  need  nationwide. 
Second,  in  some  instances  a  few 
pn^ects  have  not  needed  or  utilized 
their  foil  RA  allotment  on  a  sustained 
basis.  Tins  dtantge  will  permit  the  FmHA 
to  transfer  svstained  unused  portions  of 
RA  allocations  to  other  projects.  a» 
provided  for  in  the  rental  assistance 
agreement  Form  FtnHA  1944-27.  to  fully 
utilize  availaMe  RA  funds.  Such 
decisions  would  be  appealable  by  tbe 
bwrowcr. 

Segdatory  Flndbility  Ad 

The  Administiator.  Farmers  Home 
AdninistntiaB.  (FkaHA)  USDA.  has 
determined  that  this  action  wiU  not  have 


a  Significant  econenuc  mipact  on  a 
substantial  noraber  of  small  entities,  h 
provides  duection  to  rural  rental 
houaing  borroweis  receiving  tax  credita 
witfi  r^ard  to  tenant  selection, 
establiriies  authority  fior  the  FmHA 
State  Director  to  trainsfer  unused  rental 
assistance  and  informs  FknHA  staff  of 
their  responsibilities  with  respect  to  the 
aforementioned  changes. 


On  June  8. 1988.  FknHA  published  in 
the  Federal  Rei^ater  (53  FR  21480)  a 
proposed  rale  giving  interested  parties 
until  August  8. 1968,  to  submit 
comments.  A  total  of  five  conunents 
were  received  in  response  to  the 
proposed  rule.  Three  comments  were 
from  the  public  sector  and  the  other  two 
were  from  FtoiHA  field  office  staff. 

All  commentors  expressed  opposition 
to  the  tax  credit  provisions  in  general 
and  to  the  provision  regarding  the  six- 
month  vacancy  period  before  renting  to 
other  eligible  tenants  in  particular. 
While  the  (^position  is  understood  by 
the  Agency,  the  inclusion  of  these 
provisions  is  statutory  and  not  just  an 
administrative  requirement. 

Two  commentors  suggested  "*  *  * 
threat  to  financial  viability  *  *  *" 
should  be  defined  and  they  stated  their 
opposition  to  leaving  tbe  decision  on 
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Ihia  mailer  lo  Ihe  discrelion  of  the 
FmHA  DistncI  Director  (D.D.).  The 
Agency  agrees  and  has  responded  to 
this  expressed  concern  by  including  in 
Ihe  regulatory  language  a  description  of 
nnancial  conditions  in  a  proved  that 

deHnes threat  lo  financial 

viability 

One  commentor  suggested  that  any 
action  taken  by  Ihe  0.0.  to  require 
occupancy  by  lax  credit-ineligible* 
ahouid  be  covered  by  the  appeals 
pweesa  as  provided  by  FmHA 
Instruction  IQOO-B.  The  Agencv  agree* 
and  an  amendment  in  the  regulatioo 
pertaining  to  thoee  units  under  tax 
credits  will  reflect  this. 

One  commentor  suggested  that  before 
transferring  RA.  the  project  should  be 
operating,  at  least,  at  a  break-even  cash- 
flow position  for  six  months  and  the 
project  should  have  a  waiting  list 
showing  Ihe  ability  of  the  project  to 
maintain  a  stable  financial  position.  Hie 
Agency  doe*  not  believe  that  this  1*  a 
valid  argument.  It  is  not  the  intent  of  the 
Agency  to  involuntarily  transfer  RA 
from  a  project  which  cieariy  needs  the 
RA  already  assigned  lo  that  project  The 
intent  is  to  transfer  RA  from  thoee 
projects  where  it  is  not  needed, 
specifically  where  the  owner  has 
demonstrated  a  lack  of  eligible  tenants 
and/or  applicants  who  need  iL 

One  commentor  suggested  that  at 
least  Ave  RA  units  reeuiin  unused 
before  FmHA  consider*  a  transfer.  The  ' 
Agency  believe*  that  a  threshold  of  five 
(S)  unused  RA  unit*  I*  too  high  because 
of  the  large  number  of  projects  that  have 
less  than  five  (5)  rental  assistance  units, 
yet  are  not  using  part  of  thoee  units.  The 
Agency  addressed  this  issue  by 
changing  the  regulation  to  provide  that 
the  Stale  Director  may  transfer  the 
number  of  unused,  minus  et  least  cos. 
This  will  provide  some  degree  of 
flexibility. 

One  commentor  suggested  that  upon 
transfer  of  units  from  a  project  the 
owner  should  have  the  nrst  choice  of 
reassignment  of  the  units  to  one  of  that 
owners  other  projects,  the  second 
choice  to  Ihe  discretion  of  the  District 
Office  in  which  the  uniU  are  located, 
then  lo  the  Stale  Office,  etc  The  existing 
regulation  authorizes  the  Stale  Director 
to  decide  where  any  transferred  units 
are  lo  be  reassigned  lo  meet  the  greatest 
need.  The  Agency  believes  that  this 
policy  should  not  be  changed 

Flaslly.  the  two  FmHA  employees 
expressed  their  belief  thai  unused  RA 
should  be  transferred  regardless  of 
whether  the  RA  sgreemeni  is  on  Form 
FmHA  1044-27  or  otherwise.  While  Ihe 
Agency  fully  understands  this  line  of 
thought  this  is  not  legally  defensible 
since  earlier  versions  of  the  RA 


agreement  contained  specific  language 
which  would  not  permit  Ihe  Agency  lo 
carry  out  this  action. 

list  of  Subjects  la  7  CFR  Part  llSi 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  Community  Development 
Loan  programs — Housing  and 
Community  Development  Low-  and 
moderate-income  housing — Rental. 
Reporting  requirements. 

Accordingly.  Chapter  XVUI.  Title  7. 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PAirr  ItSO-QOffflAL 

1.  The  authority  citations  for  Part  IfOO 
continues  lo  read  as  follows: 
AwHisrtH'  42  U.&C  14aik  7  CFR IXS.  LTa 


of  MuMpla  Fandly  Nouaing 


2.  Exhibit  B  lo  Subpart  C  is  amended 
by  revising  paragraph  VI.  D.  2.  e.  (1).  by 
redesignatif^  paragraphs  VI  E  and  F  as 
paragraphs  VI  F  and  C.  respectively, 
and  by  adding  a  new  para^aph  VI E  lo 
feed  as  follows: 

KxMUl  B  af  tobpMt  C-MiAlpla 


VI.  lUnUng  Prvadun 

•  •        •        •        • 

D.*  •  • 
1.  •  •  • 
*.  •  •  • 

(1|  The  borrower  or  mananement  agent  will 
request  that  each  prospective  tenant  provlda 
this  Infotmation  on  •  voluntary  iMsis  to 
enable  aMmilodng  of  compliance  with 
Psdaral  laws  prohlbitina  dtacnininaiioa. 
When  the  sppUcant  does  no(  provide  this 
Infonnaiioo.  the  rental  agent  will  oMipleto 
this  Iten  based  on  personal  obeervatioa  or 
MiTnaoM. 

•  •         •         •         • 

B.  Tdx  Crmht  Compliance.  The  Tax  Reform 
Act  of  1916  peraits  certain  RXH  bonowsrs  to 
fsoslve  tax  credits  for  low-Income  howslni 
pietstis  if:  ao  percent  or  more  of  the  anils  ars 
Bccupted  by  very  low-incomc  tenants  whose 
annual  sdlusled  income  it  SO  percent  or  less 
of  the  area  aMdtan  sroes  iocoeM.  or  40 
peroaat  or  aure  of  nie  units  are  occupied  by 
tenants  wttoee  annual  adiusted  tnoone  is  60 
percent  or  less  of  the  area  median  groes 
Income. 

1.  BUglbte  borrowers  with  protscts 
qualified  lo  receive  lax  cradiU  will  follow  Ihe 
tenant  selectlop  criteria  of  paragraph  VI  F  of 
this  Exhibit  except  that  tenant  selsctioa  nay 
be  postpoosd  until  appiicanis  for  occupancy 
are  available  whoee  oocapeacy  will  allow 
borrowers  to  neet  their  tax  credit 
requlraaaants. 

2.  The  boriower  eiay  be  required  lo  rent  to 
other  eUglMe  applicants  when  the  District 


Director  determines  that  vacancies  of  at  least 
•in  months  duration  exist,  and  that  such 
vacancies  threaten  the  nnancial  viability  of 
Ihe  project  to  Ihe  extent  that  current  income, 
plus  any  remaining  initial  operating  capital, 
and  any  funds  from  other  borrower  sources 
are  no  longer  adequate  to  pay  operating  and 
maintenance  costs,  pay  debt  service  and  fund 
the  reserve  account  as  scheduled.  This 
delcrmination  must  be  in  Ihe  form  of  a 
written  notificalion  to  Ihe  borrower.  The 
borrower  must  be  advised  of  their  appeal 
rights  on  units  designated  for  tax  cr^its  as 
specified  in  Subpart  B  of  Pari  1900  of  this 
chapter  (Example:  For  38  units  of  a  4S-unit 
project  designated  for  tax  credits,  the  appeal 
applies  when  the  borrower  is  required  by  the 
Distnct  Director  to  rent  one  or  more  of  these 
3S  units  to  other  eligible  applicants. 

3.  Borrowers  requesting  Internal  Revenue 
Ser\ice  (IRS)  tax  credits  in  an  existing  project 
must  honor  the  remaining  period  of  a  tenant's 
lease  and.  unless  material  noncompliance  or  .^ 
other  good  cauae  to  terminate  occupancy  as 
described  in  paragraph  XIV  A  of  this  Exhibit 
exists,  renew  the  tenant's  lease  or  establish 
other  mutually  acceptable  housing 
arrangements. 
•         •        •        •        • 

3.  In  Exhibit  a  paragraph  VII D  is 
amended  by  changing  the  reference 
'paragraph  VI  F  of  this  Exhibit"  to  read 
"paragraph  VI C  of  this  Exhibit." 

4.  In  Exhibit  B-1.  paragraph  No.  3  is 
amended  by  adding  a  new  item  h  to 
read  as  follows: 


ExybitB-lorSabpMtl 

PIm  Raqidfemeats  for  PtaHA  HuMple 

FMriiyHoiiiimPiDtads 

•       •       •       •       • 

>.•  *  • 

h.  in  projects  receiving  Ux  credits,  wiuit 
will  the  policy  be  toward  renewal  of  leases 
with  higher  income  tenants  when  borrowers 
ars  concerned  with  renting  to  low-income 
tenants,  so  as  not  to  jeopardise  their  tax 
credits? 


6.  In  Exhibit  E,  paragraphs  XI B 1  b 
and  2  b  are  amended  by  changing  the 
reference  "paragraph  VI E  of  Exhibit  B" 
lo  read  "paragraph  VI F  of  Exhibit  a" 

A.  In  Exhibit  E.  paragraph  XI B  4  is 
amended  by  changing  the  reference 
"paragraph  VI E  3"  to  read  "paragraph 
VI F  3." 

7.  Exhibit  E  to  Subpart  C  is  amended 
by  adding  a  new  paragraph  XV  B  5  c  to 
read  as  follows: 

ExyUt  B  el  Sobpart  C-Bantal 


XV.    Suspending  or  Tranafem'ng  Existing 
Rental  Aatittance  Agreements. 

a*  •  •  • 
$.•  •  • 

c  If.  sfler  the  end  of  the  initial  year  of  a 
Rental  Aaaialance  Agreement.  Ihe  borrower 
has  not  used  a  portion  of  Ihe  RA  units  for  any 


ensuing  consecutive  12-monlh  period,  the 
Stale  Director  may  transfer  the  number  of 
unused  units,  minus  at  another  project.  This 
would  apply  only  if  the  current  agreement  is 
on  Form  FmHA  1944-27  and  when: 

(1)  The  borrower  has  made  the  efforts 
described  in  paragraphs  5a  (2)  (i).  (ii)  and  (iii) 
lo  market  the  project  to  tenants  needing  RA. 

(5)  The  transfer  will  be  completed  in 
accordance  with  paragraph  XV  A  2  of  this 
Exhibit. 


Date:  November  8. 1968. 
VaacsLClaifc. 

Administrator,  Farmers  Home    < 
Administration.  1 

|FR  Doc.  8»-1741  Filed  \-2&-».  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION 
13  cm  Part  128 

ProcurwiMfrt  Automated  Soure* 
Systwn 

AOINCV:  Small  Business  Administration. 
action:  Final  rule. 


n  The  Small  Business 
Administration  (SBA)  hereby  amends  its 
regulations  relating  to  the  collection  of 
fees  and  distribution  of  user  guides  in 
connection  with  the  Procurement 
Automated  Soim%  System  (PASS).  The 
purpose  of  these  amendments  is  to 
facilitate  an  expansion  of  the  number  of 
users  which  had  previously  been  limited 
by  certain  contract  provisions,  llie 
primary  effect  of  these  changes  will  be 
to  free  the  expansion  of  PA^  from  the 
constraints  of  the  Agency's  budget 
process,  while  retaining  the  Agency's 
own  access  to  the  system  and  its  control 
over  fundamental  decisions  related  to 
the  operation  of  the  system. 
DATES:  Effective  lanuary  26. 1989. 
KM  RMTNBI  INrOWaUTlOW  CONTACT 
Jonathan  H.  Mertz  (202)  653-6635. 
•UPPLBKNTAflY  INFOmUTKM:  On 

November  23. 1988.  SBA  published  the 
proposed  rule  with  a  15  day  comment 
period.  (53  FR  226)  No  comments  were 
received. 

Under  current  procedures  the  SBA 
maintains  a  Procurement  Automated 
Source  System  (PASS)  through  a  private 
contractor  and  allows  small  and  large 
businesses  and  government  agencies 
direct  access  to  the  system.  This  rule 
reflects  a  restructuring  of  the  contract 
fee  arrangements  for  the  PASS  system. 

Under  previous  provisions,  the 
contractor  received  a  monthly  base  user 
interface  fee.  and  a  fixed  fee  per  user  for 
any  users  above  the  number  allowed 
under  the  base  user  interface  fee,  both 
paid  by  the  Agency.  The  number  of  base 


users  was  set  and  the  number  of 
additional  users  was  theoretically 
unlimited.  Under  the  former  provisions 
of  the  contract  Agency  fimding  levels 
would  restrict  the  ultimate  number  of 
system  users. 

This  rule  eliminates  the  requirement 
that  all  user  receipts  be  credited  to  the 
agency  and  makes  the  contractor 
responsible  for  all  accounts  receivable 
and  collection  duties.  The  rule  also 
reduces  the  number  of  manuals  required 
to  be  distributed  to  each  new  user  from 
two  to  one. 

Compliance  with  Exei»tive  Onler  12291. 
Executive  Order  12612.  die  Repilatory 
Flexibility  Act  (5  VSXl  601,  et  seq.)  and 
the  Paperwotk  Reduction  Act  (44  U.S.C 
Ch.35). 

Executive  Order  12291 

For  the  purposes  of  E.0. 12291.  SBA 
has  determined  that  this  rule  is  not  a 
major  nde  because  it  will  not  have  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  or  cause  a  major 
increase  in  costs  for  consiuners, 
individuals,  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  businesses  to  compete  with 
foreign-based  businesses  in  domestic  or 
export  maiicets.  The  total  anticipated 
PASS  budget  is  $1.2  million  for  fiscal 
year  1989  and  the  number  of  additional 
users  are  estimated  at  150.  Assuming 
normal  use,  the  additional  users  will  be 
expected  to  generate  approximately 
$43,200  per  year  in  user  fees.  This 
assumes  the  cturent  user  fee  rate  of  $24 
per  hour  of  usage.  This  is  well  below  the 
$100  million  annual  floor  specified  by 
E.0. 12291. 

Executive  Order  12612 

This  rule  will  not  have  federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  EO.  12612. 

Regulatory  Flexibility  Act 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  ef  se?.). 
SBA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
direct  effects  of  this  rule  will  be  on  the 
PASS  contractor  and  on  those  users  who 
will  receive  one  fewer  training  manuals. 
Additionally,  most  PASS  users  are  not 
small  businesses. 

Paperwork  Reduction  Act 

This  rule  will  not  impose  any 
reporting  or  recordkeeping  requirements 
which  would  be  subject  to  Ihe 


Paperwork  Reduction  Act,  44  U.S.C.  Ch. 
35. 

List  of  SubjecU  in  13  CFR  Part  125 

Government  procurement.  Small 
business.  Technical  assistance. 

For  reasons  set  forth  aix>ve.  Title  13. 
Part  125  of  the  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  12S-{AMEN0E0] 

1.  The  authority  citation  for  part  125 
continues  lo  read  as  follows: 

Authority:  Section  610(a)  of  Pub.  L  100-202. 
101  Stat.  1339.  sees.  5(b)|6).  8  and  15  of  the 
Small  Business  Act  72  Stat.  384.  as  amended 
(15  U.S.C.  631.  et  seq.).  31  U.S.C.  9701. 9702. 96 
Stat  1051). 

S12S.10    [AflMndedl 

2.  Section  125.10(b)  is  amended  by 
removing  from  the  sentence  which 
begins  "The  conb-actor  will  bill  the  ^A 
*  *  *"  the  phrase  "minus  any  fees  it 
collects  fit>m  non-SBA  users,"  and 
substituting  in  the  sentence  beginning 

"Each  PASS  ID  entiUes the 

phrase  "one  PASS  User  guide"  for  "two 
PASS  User  Guides." 

Dated:  December  21. 1988. 
James  AImmmw, 
Administrator. 
(FR  Doc  89-1770  Filed  1-25-89:  8:45  am| 


DEPARTMENT  OF  TRANSPORTATION 

14CFRPart39 

tOecfcet  No.  St-CE-ao-AO;  AmdL  M-611t| 

mtm aHalaa  ■  ■  ■    ftia  ■  ntii  ■■  ■      ^mtM^^ 

All  ivm  uimvM  Mrvcmm,  ihiiuii 

jvmrwn  moom  21111  ana  jvuifwn 
Modal  3101  (mdudM  Modtl  3100) 


AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  British  Aerospace 
(BAe)  PLC  Model  HP137  Mkl.  )elstream 
Model  200.  and  Jetstream  Model  3101 
(includes  Model  3100)  airplanes,  which 
requires  initial  and  repetitive 
inspections  of  the  wing  spar  fuselage 
attachment  fitting  shear  angles  for 
cracks,  and  repair  thereof  when 
detected.  Grades  have  been  found  in  the 
shear  angles  necessitating  a  reduction  in 
the  previous  inspection  threshold 
specified  by  the  manufacturer.  The 
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inapectloiM  and  rapair  ■padfted  tn  this 
AO  will  preclude  stnictural  failure  of  tba 
wing. 

OATK  February  28. 1980. 
coawuimCB.  As  prascribad  in  tfaa  body 
of  the  AO. 

AOSMHtn:  BAa  Alart  Servioa  Bulletin 
(ASB)  Ifltstream  57-A-|Aa80144.  dated 
June  14. 1988.  and  Servioa  Bulletin  (SB) 
57-)M5303.  dated  |una  14. 1988. 
applicable  to  this  AD  may  be  obtained 
from  British  Aeroapace  PLC  Maaatar. 
Product  Support  Civil  Aircraft  Diviakm. 
Prestwick  Airport.  Ayrshire.  ICA9  2RW. 
Scotland:  telephone  44  292  79888:  or 
British  Aerospace.  Inc.  Librarian.  Box 
17414,  Dulles  international  Airport. 
Washington.  DC  20M1;  telephone  (708) 
435-9100.  This  information  may  also  ba 
examined  at  the  Rules  Docket  PAA. 
Office  of  the  Aaaistant  Chief  CoonaeL 
Room  1558. 801  East  12th  Straat  Kansas 
City.  Missouri  84108. 


Mr.  Ted  Bbina.  Aircraft  Certification 
Office.  AEU-loa  Buropa.  Africa,  and 
Middle  East  Office.  FAA.  c/o  American 
Embassy.  8-1000  Brussels.  Belgium; 
telephone  (322)  513.38.30:  or  Mr.  |ohn  P. 
Dow.  Sr..  FAA.  ACE-loe.  801  East  12th 
Street  Kansas  Qty.  Mlaaouri  84108: 
telephone  (818)  428-8032. 

propoaal  to  amend  Part  30  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  AO  requiring  repatitlva  inapactioaa  of 
the  wing  spar  fuaelage  attachment  fitting 
shear  angles  for  cradn.  and  rapair 
thereof  when  detected,  on  certain  British 
Aeroapace  PLC  Modal  HP137  MKL 
letstream  Model  200.  and  latstraam 
Model  3101  (includes  Model  SlOO) 
airplanes  was  published  in  tba  Padanl 
Ragtalar  on  September  3a  1988  (59  FR 
38299).  The  proposal  resulted  froa  a 
fleld  report  that  during  routine 
maintenance  on  a  BAa  |etstraam  aarfaa 
airplane,  a  crack  was  detected  on  the 
shear  angle  of  the  left  and  right  hand 
wing-to-fuselage  main  wing  spar 
attachment  fitting.  The  manufacturer 
had  previously  determined  an  Inapactkn 
interval  of  the  shear  angle  baaed  upon 
fatigue  testing.  Conseooently.  becauae  of 
this  field  report  Britiafa  Aeroapace  (BAa) 
PLC  issued  ASB  )etstreara  S7-A- 
|Aa80144.  dated  |une  14. 1988.  which 
reduces  the  inspection  threshold.  Thia 
bulletin  describes  initial  and  recurring 
visual  inapections  of  the  shear  angle  of 
the  left  and  right  hand  main  wing-to- 
fuselage  atta^mant  fitting,  (fye 
penetrant  inspections  if  cracks  are 
suspected,  remedial  measures  In  the 
event  cracks  are  found,  and  corrective 
measures  to  prevent  such  cracks,  in 
addition.  BAe  issued  SB  S7-|Mft30S. 
dated  June  14. 1988.  permitting  optional 


insUllatioQ  d  naw  alMar  aaglaa.  whkh 
eliminate  the  repetitiva  inapaction 
requirement  of  ASB  57-A-{Aa80144. 

The  Civil  Airworthiness  Authority 
(CAA).  which  has  responsibility  snd 
authority  to  maintain  the  continuing 
airworthineaa  of  tbeaa  airplanes  in  the 
United  Kingdom  (UK).  cUsaified  ASB 
57-A-JA880144  and  the  actions 
recommended  therein  by  the 
manufacturer  es  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes. 

On  airplanes  operated  under  CAA- 
UK  registratioa  this  action  has  the  same 
effect  as  an  AD  on  airplanes  oartiflad  for 
operation  in  the  United  Statea.  Hm  PAA 
reUes  upon  the  certification  of  the  CAA- 
UK  combined  with  FAA  review  of 
pertinent  documentation  in  finding 
compliance  of  the  design  of  these 
airplanes  with  the  applicable  United 
States  airworthiness  requirements  and 
the  airworthiness  and  conformity  of 
products  of  this  deaign  certificated  for 
operation  in  the  United  States. 

The  FAA  examined  the  available 
information  related  to  the  iaauance  of 
ASB  leUtream  57-A-{A880144.  dated 
June  14. 1988.  and  the  mandatory 
classification  of  this  Service  BuDetin  by 
the  CAA-UK.  and  conchided  that  the 
condition  addreaaed  by  ASB  Jetstream 
57-A-IA880144.  dated  |une  14. 1988.  U 
an  unaafe  condition  that  may  exist  on 
other  airplanea  of  d>is  type  certificated 
for  operation  in  the  United  States. 
Accordingly,  the  FAA  propoeed  an 
amendment  to  Part  30  of  the  FAR  to 
include  and  AO  on  this  sabfect 

interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal  No  comments  or  objections 
were  received  on  the  propoaal  or  the 
FAA  determinatian  of  the  related  coat  to 
the  public.  Therefore,  the  proposal  is 
adopted  without  change  except  for 
minor  editorial  darificationa. 

The  FAA  has  determined  that  Ibia 
regulation  involvaa  approximately  140 
airplanes  at  an  approximate  annual  coat 
of  t03  for  each  airplane,  or  a  total 
annual  fleet  cost  of  tlSjOOO.  The  coat  ol 
compUanoa  with  tba  prapoaad  AO  ia  ao 
small  that  the  expenae  of  complianoa 
will  not  be  a  significani  financial  impact 
on  any  small  entitiea  operating  tbaae 
airplanes. 

The  regulatlona  adopted  herein  will 
not  have  subatantial  direct  effects  on  the 
statea.  on  the  relationaliip  between  the 
national  govemment  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govemment.  Therefore,  in  accordance 
with  Executive  Order  12812.  It  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  "maior  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Polides 
and  Procedurea  (44  FR  11034:  February 
28. 1979):  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  nexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
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List  of  Subiacts  in  14  CFR  Part  at 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  AflMndment 

Accordingly,  pureuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  dtation  for  Part  30 
continnea  to  read  aa  follows: 

AaiMrilr  «  US.C  1354(a).  14Z1  and  1423: 
48  VS.C.  108(g)  (RevisML  Put*.  L  97-440. 
lanaary  12.  UBS):  and  14  CFR 11  Ja 

2.  By  adding  the  following  new  AO: 


. (BAa)  nCi  AppUas  to 

Modal  HP  137  MkL  lelstrsam  Model  aoa 
aMl  letstraaai  Model  3101  (includes 
Model  SlOO)  (all  serUl  number*) 
alrpiancfl  certiflcated  in  any  categofy. 

riaapllinf  Requirad  as  indicaled  in  Ike 
body  ol  the  AD  after  tiM  effactiva  date  of  this 
AD.  aniass  already  accomplished. 

To  prevent  reduction  of  itrength  of  the 
nMin  wing  spar  attachment  stntctura. 
aooaapliah  the  following: 

(a)  Upon  the  accaaiulatioa  of  AXKO  landings 
or  within  the  next  400  landings,  whichever 
oocars  latar.  and  thereafter  at  intervala  of 
2J)00  landings,  visaally  or  dye  penetrant 
inspect  es  rsqoirsd.  the  Part  Number  (P/N) 
ISTOTBOa  and  P/N 19707B100  shear  angles  for 
cracks  aa  described  in  BAe  Alert  Service 
BoUetia  (ASB)  |etetream  S7-A^AM0144. 
dated  Iwm  14.  lOM.  aactioo  2. 
ACCOMFUSHMBNT  INSTRUCTIONS. 

(1)  ff  a  crack  ia  deiecled  that  is  1%  inch  (37 
mai)  In  total  length,  or  1  inch  (2S  nun) 
vertically  or  luiijai,  prior  to  further  flight 
modify  tlw  aitpiane  in  accordance  with  BAe 
Modificatioa  |MS303.  dated  )une  14. 1908,  by 
raplacii«  the  shear  angles  with  P/N 
137078125  and  P/N  t3707Bl2B  shear  anslea. 

(2)  If  a  crack  is  detected  that  is  less  than  1 
inch  vertically  or  m  inch  toUl  length,  re- 
inspect  tlw  shear  angles  ttiereafter  at 
intervals  not  to  exceed  100  landings,  and 
prior  to  an  additiooal  400  landings  modify  the 
airplane  in  accordance  wfth  BAe 
ModiflcaHon  )M5303.  dated  lune  14.  lOSS. 


(b)  If  no  record  of  lar.dings  is  available.  1 
hour  lime-in-service  equals  2  landings  may  be 
used  in  determining  the  compliance  times  in 
this  AD. 

(c)  The  inspections  described  in  paragraph 
(a)  above  are  not  required  whnt  the 
sirplane's  left  and  right  shear  angles  have 
been  modified  by  BAe  Modification  )M5303, 
dated  June  14.  lOOa 

(d)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  he  accomplished. 

(e)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Aircraft  Certification  Office,  AEU- 
lOa  Europe.  Africa,  and  Middle  East  (Office, 
FAA.  c/o  American  Embassy.  B-100a 
Brussels.  Belgium. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  ftitish 
Aerospace  PLC  Manager.  Prpdud 
Support,  Civil  Aircraft  Division. 
Prestwick  Airport  Ayrshire.  1CA9  2RW. 
Scotland:  or  E^tish  Aerospace.  Inc., 
Librarian,  Box  17414,  Dulles 
International  Airport  Washington.  DC 
20(M1:  or  may  examine  these  dociunents 
at  the  FAA.  Office  of  the  Assistant  Chief 
Counsel  Room  1558. 601  East  12th 
Street  Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective  on 
Februaiy  26.  igea 

Issued  in  Kansas  City,  Missouri,  on  January 
0.1900. 


I L.  Tankeslay, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc  ae-150e  Filed  1-2S-8S:  8:45  amj 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rooo  wno  unig  MHiNnvVflUon 

21CFRPwt73 
(Docket  Nag7C-«379] 

Cof  ilh  niBlluf I  of  EffOctive  Dete  lor 
Cerbenle  VIoM 


r:  Food  and  Drug  Administration. 
ACTION:  Final  rule:  confirmation  of 
effective  date. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
eRiedive  date  of  November  22, 1968,  for 
the  final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  carbazole  violet  for  coloring 
contact  lenses. 

vncuw  OA-m  Effective  date 
confirmed:  November  22, 1968. 


SW..  Washington,  DC  20204. 202-472- 
5690. 

suPfUEMDrrARV  itiroiwiATioii:  In  a 
notice  published  in  the  Fedoal  Register 
of  Odober  21, 1988  (53  FR  41322),  FDA 
amended  the  color  additive  regidations 
by  adding  t  73.3107  (21  CFR  73.3107)  to 
provide  for  the  safe  use  of  carbazole 
violet  for  coloring  contact  lenses. 

FDA  gave  interested  persons  until 
November  21, 1988,  to  file  objections  or 
requests  for  a  hearing  on  this  final  rule. 
The  agency  received  no  objections  or 
requests  for  a  hearing.  Therefore,  FDA 
condudes  that  the  final  rule  published  in 
the  Fadeial  Registar  of  October  21, 1968, 
should  be  confined. 

List  of  Sul»jeds  in  21  CFR  Part  7S 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  701, 706. 
52  Stat  1055-1056  as  amended,  74  Stat 
399-407  as  amended  (21  U.S.C  371, 376)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  October  21. 
1968,  final  rule.  Accordingly,  the 
regulation  promulgated  thereby  became 
effective  November  22. 1988. 

Dated:  January  18, 1989. 
JohaMTa^, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc  80-1711  Filed  1-25-89: 8:45  amJ 


21  CFR  Part  73 
(Docket  Na  87C-02S3] 

Conflrmalion  of  Effective  Dete  for 
Ctwofniuni  Cobeit  Ahiminunt  Oxide 

AOCNCV:  Food  and  Drug  Administration. 
ACnON:  Final  rule:  confirmation  of 
effective  date. 


:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  November  22, 1968,  for 
the  final  rule  that  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  chromiiun-cobalt-aluminum 
oxide  for  coloring  contact  lenses. 
CPFECnvc  OATC  Effective  date 
confirmed:  November  22, 1988. 


ITION  CONTACT: 

Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  Street 


TOR  PURTMn  mronumoH  contact: 

Mary  W.  Lipien.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drag  Administration.  200  C.  St.  SW.. 
Washington,  DC  20204, 202-472-5690. 
SUPPLEMENTARV  WTOIIATIOM.  In  a 
notice  published  in  the  Federal  Register 
of  Odober  21, 1988  (52  FR  41324),  FDA 


amended  the  color  additive  regulations 
by  adding  S  73.3110a  (21  CFR  73.3110a) 
to  provide  for  the  safe  use  of  chromium- 
cobalt-aluminum  oxide  for  coloring 
contad  lenses. 

IDA  gave  interested  persons  until 
November  21, 1968,  to  file  objections  or 
requests  for  a  hearing  on  this  final  rule. 
The  agency  received  no  objections  or 
requests  for  a  hearing.  Therefore,  FDA 
concludes  that  the  final  rule  published  in 
the  Federal  Register  of  October  21, 1988, 
should  be  confirmed. 

List  of  Subjecto  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Ad  (sees.  701. 706. 
52  Stat  1055-1056  as  amended.  74  St^. 
399-W7  as  amended  (21  U.S.C  371.  376)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  October  21. 
1968.  final  rule.  Accordingly,  the 
regulation  promulgated  thereby  became 
effective  November  22, 1988. 

Dated:  January  18, 1980. 
John  M.  Taylor.  ^ 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc  60-1712  Filed  1-25-89:  &45  am| 
;4« 


21  CFR  Part  520 

Oral  fVtaana  Form  New  Aninwl  Dnioa 
woi  aUDfeci  so  i»etuimeuoii; 
lOtrale. 


AQ0ICV:  Food  and  Drug  Administration. 
action:  Final  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  refled 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  Norder  Laboratories,  providing  for 
the  safe  and  effective  additional  uses  of 
diethylcarbamazine/oxibendazole 
chewable  tablets  in  dogs  for  removal 
and  control  of  whipworms  and  ascarids. 

EFFECnvC  DATC  January  26. 1969. 
TOR  FURTHER  RITORMATION  CONTACT: 
Marda  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20657,  301-443-3430. 


fARV  NMMHSATiON:  Norden 
Laboratories.  Lincoln.  NE  68501.  is  the 
sponsor  of  NADA  136-483,  providing  for 
use  of  Filaribits'  Plus  Chewable  Tablets 
(diethylcarbamazine/oxibendazole)  in 
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th«  pravmtton  of  inCacHon  with 
Dirofiiaria  immitia  (heartiMtmii  dlMcae) 
and  Ancyiottoma  caninum  (hookwotm 
infecUeo)  In  dogi.  Nortkn  has  fliad  two 
•upplemental  NAOA't  providing  for 
additional  imm  of  tba  drag  for  reBoval 
and  control  of  TrichuhM  vulpia 
(whipworm  infection)  and  for  tha 
ramoval  and  control  of  matuia  and 
inunatura  atagea  of  inlntinal  ToKOoan 
cania  (ascarid  infection)  in  doga.  The 
supplemental  NADA's  un  approved  and 
21  CFR  S2a623(c)(2)  is  revised  to  reflect 
the  approvals.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summaries. 

In  accordance  with  the  heedum  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  I  S14.11(eM2Hii)  (21 
CFR  514.11(eM2Mii)).  the  sunuaaiy  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  these  applications  may  be 
seen  in  tha  Dockets  Management  Branch 
(HFA-306).  Food  and  On« 
Administration.  Room  4-«Z.  SOOO  Fishers 
Une.  Rockville.  MD  20857.  from  0  a jn. 
to  4  p.m..  Monday  through  Friday. 

The  agency  haa  carefully  conaidered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
sifl^flcant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m..  and  4 
p.m..  Monday  through  Friday. 

list  of  Subiacia  in  n  era  PMt  IH 

Animal  drugs. 

Therefore,  under  the  Federal  Pood. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drags  and  redeteaated  to 
the  Center  for  Veterinary  Meoidne.  Part 
520  is  amended  as  follows: 

PART  IM-ORAL  OOtiMIE  FOfM 
NEW  AMMAL  OmiQt  NOT  SUBJECT 
TOCEimFICATION 

1.  Tha  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Aalharilr  Sec  S12(i).  82  Mat  947  (21  U&C 
3aob(i)):  Zl  CFR  5.10  and  8.89. 

2.  Section  S2a623  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 


|M0.«2>    WsWiytB 

oattandaaalaaliaa 


MaiifelBiB 


(heartwonn  disease)  and  Aacj^tmtoma 
caninum  (hookworm  infection)  and  for 
removal  and  cootral  of  Trichurm  rulpia 
(wMpwosm  infection)  and  mature  and 
imiaatura  stagaa  of  intestinal  Toxocaro 
ooais  (ascarid  infection). 

Dated:  Isnaaryiaiwai 
Canyi-Oassl. 

Director.  Centarfor  Veterinary  MetUcina. 
|FR  Doc  80-1720  FUad  1^29-8ac  8:45  am) 

t4« 


21  cm  Part  sn 

Naar  Animal  Druga  for  Uaa  In  Anbiwl 


r:  Pood  and  Drug  Adndnistration. 
ACnOMc  Pinal  rule. 


r  Tha  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drag  regulations  to  remove  those 
portions  of  the  rmulations  reflecting 
approval  of  two  new  animal  drug 
applications  (NADA's)  held  by 
Coantrymark.  Inc.  Tha  NADA's  provide 
for  (1)  the  use  of  Type  A  medicated 
articles  containing  Oil  and  19l2  grams  of 
pyrantel  tartrate  per  pound  for  aaUag 
l^pe  C  medicated  swine  feeds  to  be 
used  as  anthelmintics,  and  (2)  the  use  of 
Type  A  medicated  articles  containing 
four  concentrations  of  equal  amounts  of 
tylosin  and  sulfamethazine  for  making 
Type  C  medicated  swine  feeds  to  be 
used  in  accordance  with  21  CFR 
558.e90(fH2Kii)-  Elsewhere  in  this  issue 
of  the  Fadacal  Ragistar.  FDA  is 
withdrawing  approval  of  the  NADA's. 
i  DATC  February  0. 1980. 


feflOM  OONTACfS 

Mohaauaad  L  Sharar.  Cantar  for 
Veterinary  Medicine  (HFV-2ie).  Food 
and  Drug  Administration.  5000  Pishen 
Lane.  Rockville.  MD  20857. 801-449- 
3183. 


removes  21  CFR  5SB.48S(aX24)  and 
reserves  it  for  future  use.  and  the  firm's 
drug  labeler  code  from  21  CFR 
5itB30(b)(10).  which  reflects  approval 
of  the  NADA's. 

List  af  SoNacts  la  a  era  Pait  m 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I>ugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  SS»-NEW  ANIMAL  DHUQS  FOR 
USE  M  ANIMAL  PECOS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Aalhariir  Sac  812. 82  StaL  9*9-351  (21 
USXl  980b):  21  CFR  8.10  and  5.89. 


ic)  •   •  • 

(2)  indicationa  for  uaa.  For  prevention 
of  infection  with  DriofHaria  immitia 


run  wtnmukvtim.  In  a 

notice  publidwd  elsawhete  in  this  issue 
of  tha  Fadml  Rsglslw.  FDA  is 

withdrawing  approval  of  NADA's  138- 
343  and  lS8-M0held  by  Countrymark. 
Inc.  (formerly  Ohio  Fanaen  Grain  and 
Supply  Association).  The  NADA's 
provide  for  (1)  the  use  of  Type  A 
medicated  articles  containing  0.6  and 
10.2  grams  of  pyrantel  tartrate  per  pound 
for  making  T>pe  C  medicated  swine 
feeds  to  be  used  as  anthalmintica.  and 
(2)  the  use  of  Type  A  medicated  articles 
containing  four  concentrations  of  eqnal 
amounts  of  tyloein  and  sulfamethazine 
for  making  Type  C  medicated  twine 
feeds  to  ba  uaad  in  accordance  with  a 
CFR  55a.630(rM2)(ii).  This  document 


1568.488   (Amandadl 

2.  Section  568.485  Pyrantel  tartrate  is 
amended  by  removing  paragraph  (a)(24) 
and  reserving  it  for  future  use. 


1868.838    1  Amended! 

3.  Section  558.630  Tyhain  and 
aulfamethaxine  is  amended  in  paragraph 
(b)(10)  by  removing  drug  sponsor  code 
No.  tl26430.". 

Dated:  (anuary  18. 1980. 
GefaMI.C«asl. 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc  80-1818  PUed  1-28-80: 845  am)  * 


DEPARTMENT  OF  TRANSPORTATION 

CooatOuard 

SSCFRPartS 

(CO  88-1121 

CtMoga  m  Noma  and  Location  Of 

lol  tba  Port 


:  Coast  Guard.  DOT. 
Final  rule. 


r:  This  rulemaking  amends  the 

name  and  location  of  the  Muskegon 
Captain  of  the  Port  OfRce.  The 
Muskegon  Captain  of  the  Port  OfTice  is 
moving  to  Grand  Haven.  Michigan,  and 
will  thereupon  be  called  Captain  of  the 
Port  Grand  Haven.  This  move 
consoUdates  several  staffs  to  implement 
an  organizational  change.  The 
boundaries  of  the  Captain  of  the  Port 
Zone  do  not  i ' 


I  a«fC  lanuary  28. 1088. 
POMOATiON  contact: 
Mra.  lanice  C  fackson.  Project  Manager. 
Office  of  Marine  Safety.  Security  and 
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Environmental  Protection,  t^ephone 
(202)  287-038a  Normal  working  hours 
are  between  7i)0  a  a.  and  3:30  p.nL 
Monday  through  Friday,  except 
holidays. 

of  proposed  raleraaldng  was  not 
prepared  for  this  regulation.  This 
amendment  relates  to  agency 
organization  and  is  exempt  from  the 
notice  of  proposed  rulemaking 
requirements  in  5  ILS.C  S33(b).  Since 
this  change  has  no  sebstantive  effect, 
good  cause  exists  to  make  it  effective  in 
less  than  30  days  after  publicatian. 
under  5  LLS£.  S33(d).  The  rulemaldng 
merely  changes  the  name  and  location 
of  the  Office  of  the  Muskegon  Captain  of 
the  Port  There  will  be  no  effect  on  dte 
public  since  the  boundaries  of  the 
Captain  of  the  Port  Zone  will  not 
change.  The  Grand  Haven  Captain  of 
the  Port  will  continue  to  poform  the 
same  marine  safety  functions  at  the  new 
facility. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this 
rulemaking  are  Mrs.  Janice  C  Jackson. 
Project  Manager.  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection:  and  Lieutenant  Commander 
Don  M.  Wrye.  Protect  Council  Office  of 
Chief  Counsel 

Discussion:  The  U.S.  Coast  Guard  wiU 
move  Captain  of  the  Port.  Group 
Muskegon  and  ESMT  Muskegon  to 
Grand  Haven.  Michigan.  This  move  is  a 
follow-on  to  implementing  an 
organizational  change. 

Regulatory  Evaluation:  This  flnal  rale 
is  exempt  from  te  provisions  of 
Executive  Order  12291  since  it  pertains 
to  matters  of  agency  organization  as 
provided  in  section  1(a)(3)  of  the  Order. 
It  is  considered  to  be  nonsignificant 
under  DOT  regulatory  policies  and 
procedures  (44  FR 11034:  February  26. 
1979).  The  economic  impact  of  this  final 
rule  has  been  found  to  be  so  minimal 
that  further  evaluation  is  unnecessaiy. 
Coast  Guard  marine  safety  activities  in 
tills  area  wifl  not  be  affected  by  this 
rulemakhig.  The  Captain  of  the  Port 
Grand  Haven.  Michigan.  wiH  carry  out 
the  functions  previously  perfcMmed  by 
the  Captain  of  the  Port  Muskegon, 
Mdiigen.  Snce  the  impact  of  this  final 
rule  is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  it  wiH  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  hi  S3  CFR  Part  3 

Organization  and  Functions 
(Govenunent  Agencies). 

In  consideration  of  tiie  preceding.  Part 
3  of  Title  33  (rf  the  Code  of  Federal 
Regulations  is  amended  as  follo«vs: 


PART  3-[AMENDE0I 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Autfaatfty:  14  U.SX1 633: 40  CFR  1.45. 1.46. 

$3.45-00   [Amendedl 

2.  Section  3.45-80  is  amended  by 
removing  the  word  "Muskegon**  in  the 
section  heading,  and  in  paragraphs  (a) 
and  (b).  and  adding  the  words  "Grand 
Haven"  in  its  place. 

Dated:  January  18. 1980. 
M4.Sdhira. 

Captain.  US.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Enviroaaieatal  Protection. 
(FR  Doc  88-18S0  Filed  1-25-88: 8:45  am] 


33  CFR  Part  117 
(CGDS-88-0541 


AOCNCV:  Coast  Guard.  DOT. 
action:  Final  rule. 


:  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  County  of  Pamlica  North  Carolina, 
and  the  County  of  Craven.  North 
Carolina,  the  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  tile  U.S.  17  drawbridge  across  the 
Neuse  River  at  mile  337  in  New  Bern, 
North  Carolina,  by  farther  restricting  the 
number  of  bridge  opemags  during 
weekday  rash  houre.  This  change  is 
being  made  to  alleviate  vehicular  traffic 
congestion  caused  by  the  steady 
increase  in  recreational  traffic  on  die 
Neuse  River  during  the  boating  season 
and  the  resulting  increase  in  bridge 
openings.  The  Coast  Guard  is  making 
similar  changes  to  the  regulations 
governing  the  operation  of  the 
drawbrici^  across  the  Trent  River,  mile 
OA  on  U.S.  7a  in  New  Bern.  North 
Carolina.  The  changes  to  this  regulation 
are  to  the  extent  practical  and  feasible, 
intended  to  provide  for  regulariy 
scheduled  drawbridge  openings  lo  help 
reduce  motor  vehicle  traJEfic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 
EFFECnVf  OATI:  These  regulations 
become  effective  on  February  27. 196S. 
FOR  RIRTHM  MRMMATION  CONTACH 

Ann  &  Deaton.  Bridge  Administrator. 
Fifth  Coast  Guard  District  431  Crawford 
Street.  Portsmouth.  VA  23704-5004.  (804) 
396-6222. 

suaaicMENTAiiv  mvormation:  On 
September  2a  1966.  the  Coast  Guard 
published  a  notice  of  proposed  - 


rulemaking  in  tfie  Federal  Re^ster  (S3 
FR  36471)  concerning  the  bridge  across 
the  Neuse  River  in  New  Bern.  North 
Carolina.  The  Commander,  Fifth  Coast 
Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated 
September  16. 198a  In  the  notice  of 
proposed  rulemaking,  interested  persons 
were  given  until  November  4. 1986.  to 
submit  comments.  In  the  public  notice, 
interested  persons  were  given  until 
October  21, 1988.  to  submit  comments. 
Four  comments  were  received. 

Oialliug  infocmation 

The  drafters  of  these  regulations  are 
Linda  L  Gilliam,  Project  Officer,  and 
LCDR  Robin  K.  Kutz.  Proiect  Attorney. 

Discussion  of  Comments 

The  North  Carolina  Department  of 
Transportaticm.  the  County  of  Pamlica 
North  Carolina,  and  the  County  of 
Craven.  North  Carolina,  requested  that 
the  U.S.  17  drawbridge  across  the  Neuse 
River  at  mile  33J  in  New  Bern.  North 
Carolina,  be  regulated  to  restrict 
openings  from  6:30  a.m.  to  8:30  a.m.  and 
from  4A)  p.m.  to  6:00  p.m..  Monday 
through  Friday,  with  the  exception  of  an 
opening  at  7:30  ajn.  and  at  5A)  p jn.  for 
any  vessels  waiting  to  pass  through  the 
bridge.  The  request  also  included  the 
preservation  of  the  current  requirement 
that  from  May  24  to  September  &  on 
Sundays  and  Federal  holidays, 
drawbridge  openings  be  restricted  from 
2.-00  p jn.  to  7iXi  p-OL,  except  for 
openings  at  4:00  pjn.  and  6M)  pjn.  for 
any  vessels  waiting  to  pass.  This  request 
was  made  as  a  result  of  the  steady 
increase  in  pleasure  craft  traffic  on  the 
Neuse  River,  resulting  in  excessive  draw 
openings,  which  are  causing  vehicular 
traffic  congestion  on  US.  17  during 
weekday  and  evening  rush  hours  for 
motorists  traveling  to  and  fiom  the 
Cherry  Point  Naval  Aviation  Depot 

A  proposed  rule  restricting 
drawbridge  openings  during  the 
requested  timeframe  was  publiriied  in 
tiie  Federal  Register  (53  FR  36471)  on 
September  20. 1966.  and  the  proposal 
was  announced  in  a  PubHc  Notice  dated 
September  16. 1966.  Comments  were 
solicited  through  November  4, 1968.  and 
four  comments  were  received.  Two 
comments  supported  the  extended 
weekday  morning  and  afternoon 
closures.  The  two  other  comments  were 
received  fitim  a  private  boatowner  and 
the  Fairfield  Harbour  Yacht  Qub.  both 
opposing  the  Sunday  and  Federal 
holiday  restrictions  that  begin  on  May 
24  and  run  through  September  6.  The 
comments  of  the  two  opponents  to  the 
rule  have  been  oonsid«cd  and  it  is  felt 
that  continuing  the  May  24  through 
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Seplefnb«r  8  rettrictions  for  drawbridge 
openinjii  on  Sundays  and  Federal 
holiday*  should  inconvenience  boaters 
very  little.  This  restriction  was  initially 
published  in  the  Fadaral  Rsilslei  (37  FR 
S29S)  on  March  14. 1972.  and  for  sixteen 
years  it  has  remained  in  effect  without 
obiection.  Consequently,  the  Coast 
Guard  believes  these  restrictions  are  not 
unduly  burdensome,  and  this  provision 
shall  remain  untouched  in  the  final  rule. 

FadaraUam  Asaesamant 

This  action  has  been  analyxed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  detennined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  Although  the  rule  does 
impact  both  the  town  of  New  Bern  and 
the  State  of  North  Carolina,  specifically 
the  Department  of  Transportation, 
which  operates  the  bridgis.  the  effect  on 
state  and  local  operations  is  minimal 
and  entirely  poaitive. 

Ecooomk  A man!  and  Cartiflcatfaa 

These  regtilations  are  considered  to 
be  non-maior  under  Executive  Order 
12291  of  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
these  regulations  are  not  expected  to 
have  any  effect  on  commercial 
navigation  or  on  any  businesses  that 
depend  on  waterbome  transportation 
for  successful  operations.  Since  the 
economic  impact  on  these  regiilations  is 
expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

list  of  SoMedi  IB  n  CFR  Part  117 

Bridges. 

Ragulatkm 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PAKT  117-1MAWW«0QE 
OPCRATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Aalharity:  33  U.8.C  4M:  40  CFR  1.4A:  33 
CFR  li»-1(i). 

2.  Section  117.823(a)  is  revised  to  read 
as  follows: 


(a)  The  draw  of  the  U.S.  17  bridge, 
mile  33.7.  at  New  Bern: 

(1)  Need  not  open  from  6:30  a.m.  to 
6:30  a.m.  and  from  4:00  p.m.  to  6:00  p.m., 
Monday  through  Friday,  for  pleasure 
vessels.  However,  the  draw  shall  open 
at  7:30  a.m.  and  5.-00  p.m.,  for  any  vessel 
waiting  to  pass. 

(2)  Need  not  open  from  2.O0  pjn.  to 
7K)0  p.m.  from  May  24  through 
September  8.  on  Sundays  and  Federal 
hohdays.  for  pleasure  vessels.  However, 
the  draw  shall  open  at  4:00  p.m.  and  6:00 
p.m..  for  any  vessel  waiting  to  pass. 

(3)  Shall  always  open  on  signal  for 
public  vessels  of  the  United  States,  State 
or  local  vessels  used  for  public  safety, 
tugs  with  tows,  vessels  in  distress. 

(4)  Shall  open  on  signal  at  all  other 

times. 

•        •        •       •       • 

Dated  lanuary  10, 1988. 
AlXIraad. 

Raar  Admiral  US  Coati  Guard  Commander. 

Fifth  Coatt  Guard  DitUicL 

(FR  Doc  88-1851  Filed  1-2S-8B:  8:45  an) 


NAUONAL  ARCHIVES  AND 
A0IMMST1IAT10N 

36CFRPart122t 


r.  National  Archives  and  Records 
Administration  (NARA). 
I  Final  rule. 


delays  in  shipping  records  to  the  Federal 
records  centers,  because  records  first  go 
to  a  central  staging  area,  where  their 
transfer  is  often  delayed.  Delinquent 
notices  from  the  centers  stating  that  the 
90  days  had  passed  and  that  the  agency 
must  resubmit  its  paperwork  often 
ooaaed  in  the  mail  with  the  actual 
records  being  sent  to  the  centers. 
Amending  this  time  limit  will  eliminate 
uimecessary  paperwork  and  oonfusion 
for  the  Federal  records  centers  and  the 
agencies,  and  allow  sufficient  time  for 
overseas  agencies  to  transfer  their 
records  to  the  appropriate  FRC  This 
change  is  being  issued  as  a  final  rule, 
because  it  affecU  only  Federal  agencies 
and.  since  it  relaxes  requirements  which 
are  beneficial  to  the  agencies,  it  is 
important  to  implement  the  change  as 
soon  as  possible. 

This  rule  is  not  a  mafor  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1961.  As  required  by  the 
Regulatory  Flexibility  Act  it  is  hereby 
certified  that  this  rule  will  not  have  a 
signiflcant  impact  on  small  business 
entities. 

List  of  Subieds  in  36  CFR  Part  1226 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  XII  of  Title  36  of  the 
Code  of  Federal  Regulations  is  amended 
asfoUowK 

PART  lat-WSPOSmON  OF 


:  The  National  Archives  and 
Raoofds  Administration  is  revising 
i  1226.152(f)  to  increase  from  90  to  120 
days  the  time  allowed  for  agencies 
located  ouUide  the  continental  United 
States  to  transfer  their  records  to  the 
Federal  records  centers  after  receipt  of 
the  annotated  SF 135.  This  wiU  eliminate 
unnecessary  paperwork  and  confusion 
for  the  Federal  records  centers  and  the 
agencies,  and  allow  sufRdent  time  for 
overseas  agencies  to  transfer  their 
records  to  the  appropriate  FRC 

I OATK  January  26. 1969. 


Jolm  Conatance  or  Nancy  Allard  at  202- 
523-6214  (FTS  823-6214J. 

was  recently  completed  to  determine 
whether  changing  the  time  limit  for 
agencies  located  outside  the  continental 
United  States  to  transfer  their  records  to 
Federal  records  centers  would  be 
beneficial  to  the  agencies  and  the 
centers.  It  was  determined  that  some 
overseas  offices  have  experienced 


1.  The  authority  citation  for  Part  1226 
continues  to  read  as  follows: 

Aaterilr  44  U.S.C  2101-2111. 2901-2908, 
3101-3107.  3301-3314. 

2.  Section  122&152  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

11226.152 


(f)  The  physical  transfer  of  records  to 
a  records  center  should  be  accomplished 
as  soon  as  possible  after  the  agency  has 
received  the  annotated  copy  of  the 
Standard  Form  135.  If  NARA  has  not 
received  the  shipment  within  90  days 
after  transmittal  of  the  annotated  SF  135 
to  the  agency  (120  days  for  agencies 
located  outside  the  continental  United 
States),  it  will  return  the  SF  135  to  the 
agency.  The  agency  will  then  have  to 
resubmit  the  accewioning  paperwork. 
•       •       •       •       • 

Dated:  fanuary  11. 1988. 
DoaW.Wilsaii. 
Archivist  oftht  United  Statat. 
|FR  Doc.  80-1882  Filed  1-2S-8B:  8:45  ami 

[WM-at-a 


ENVMONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

|Fm.-34S7-Sl 


TSPPl6n 


of  Stat* 
Ptafw,  MontMM;  BuMo 


AOmcv:  Environmental  Protection 
Agency  (EPA). 
Acnon:  Final  rule. 


:  EPA  today  is  modi^ng  ttie 
March  4.  igoa  conditions  in  the 
Montana  State  Implementation  Plan 
(SIP)  for  attainment  of  the  primary 
particulate  standard  in  the  Butte 
nonattainment  area.  EPA  is  approving 
the  measures  that  were  developed  to 
reduce  emissions  from  unpaved  roads 
and  an  open  copper  mine  owned  by 
Washington  Construction.  These  were 
the  primary  sources  of  the  particulate 
emissions  in  the  Butte  nonattainment 
area  at  the  time  of  the  nonattainment 
designation.  However,  studies  indicate 
that  wood  smoke  is  the  probable  cause 
of  the  recent  violations.  EPA  is. 
therefore,  requiring  the  State  to  address 
residential  wood  combustion  as  part  of 
the  Butte  TSP  Control  Plan.  The  State 
has  the  option  of  replacing  the  Butte  TSP 
SIP  with  a  PM-10  SIP;  the  wood  smoke 
problem  will  then  be  addressed  under 
PM-10.  (See  52  FR  24634  for  PM-10  SflP 
requirements.] 

UPBCIlVt  OATf:  This  action  will  be 
effective  on  February  27, 1909. 
anniH88t8.  Copies  of  the  submittals  are 
available  for  public  inspection  between 
8:00  ajn.  and  4M)  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 

Region  VIII.  Air  Programs  Branch. 

Denver  Place.  Suite  50a  990 18th 

Street.  Denver,  Colorado  80202-2405 
Environmental  Fhx)tection  Agency. 

Public  Information  Reference  Unit. 

Waterside  Mall.  401  M  Street  SW.. 

Washington.  DC.  20460 
TOR  niRTNCII  INRNMIATKNI  CONTACT: 

Lee  Hanley.  Air  Programs  Branch, 
Environmental  Proiection  Agency. 
Denver  Place.  Suite  Soa  909  18th  Street, 
Denver.  Colorado  80202-2405.  (303)  293- 
1762. 

the  Montana  Air  Quahty  Bureau  (AQB) 
dividpd  the  Statp  inio  VHnoas  control 
regions  and  dMSMfied  ihe  air  quality  of 
cHch  nvMNi  .1*  :»'u<iin«d  by  the  1977 
t.U-rtn  All  A- 1  AiiieriOments  One  such 
rptfiitn  WMs  ii't'  r.i.Ni  puriion  of  Butte 
whirh  Wits  nrt»siii»^l  nmiattatnrnent  oi 
Ihr  NhIioimI  AnUv.'nt  Air  Quality 
StHnilMrd  (N  \AQS|  secondary 


particulate  standard.  (See  43  FR  8962, 
March  3, 1976)  Classification  was  made 
using  October  1976  to  September  1977 
particulate  data  collected  at  Greeley 
High  School  which  showed  a  geometric 
mean  of  79  ug/m'  as  well  as 
exceedances  of  the  24-hour  secondary 
standard.  The  Butte  nonattainment 
boundary  was  drawn  by  the  AQB  using 
air  quality  modeling  information 
provided  by  the  EPA  and  PEDCO  (1977) 
and  knowledge  of  4he  various  sources  of 
dust  in  Butte. 

The  AQB  submitted  the  contitil  region 
mformation  to  EPA  on  January  6. 1976. 
EPA  reviewed  the  information  and 
changed  the  designation  from 
nonattainment  of  the  secondary 
standard  to  nonattainment  of  both 
secondary  and  primary  NAAQS 
particulate  standards  based  on  data 
collected  throu^  the  end  of  1977.  (See 

44  FR  45420.  August  2. 1979,  and  45  FR 
14036.  March  3. 1980.) 

On  April  24. 1979.  the  Butte  SIP  for 
attaiiunent  of  the  primary  standard  was 
submitted  to  EPA  and  included  a 
request  for  delay  in  submission  of  the 
secondary  standard  plan  for  18  months. 
The  SIP  identified  fugitive  emissions 
from  paved  roads  and  the  open  pit 
copper  ndne  owned  by  the  Anaconda 
Copper  Company  as  the  cause  of  the 
TSP  problem.  An  analysis  using  the  1977 
emission  inventory  and  an  acceptable 
diffusion  model  demonstrated  that  a 
strategy  to  contitH  fugitive  dust 
emissions  would  attain  the  annual 
primary  standard  by  1962.  The  State 
was  proceeding  to  develop  a  regulation 
to  control  re-entrained  dust  from  paved 
streets  for  an  estimated  redaction  of  8 
ug/m». 

EPA  gave  conditional  approval  of  the 
April  24  submittal  on  March  4,  I960. 45 
FR  14036.  contingent  upon  the 
development  and  adoption  of  a  revised 
airborne  particulate  rule  and  submission 
of  a  demonstration  that  the  estimated 
reductions  will  be  achieved.  That  rule 
was  to  be  submitted  to  EPA  by  February 
15, 1961;  H  was  to  be  implemented  so  as 
to  achieve  the  standard  by  December 
1982. 

In  a  separate  action  on  March  4, 1980, 

45  FR  14072,  EPA  proposed  approval  of 
the  18  month  extension  for  the 
submission  of  a  revised  particulate  rule. 
That  action  was  finalized  on  September 
23. 1980. 45  FR  62982.  in  which  EPA 
approved  a  schedule  calling  for  the 
ddoption  and  submissin  of  an  airt>ome 
particulate  rule  by  February  15, 1981. 

Studies  which  followed  indicated  that 
the  airborne  particulate  rule  was 
inappropriate.  Therefore,  the  State 
proposed  a  new  schedule  specifying 
submittal  of  an  effective  plan  by 
September  30. 1982.  A  plan  was 


submitted  on  February  10. 1983. 
accompanied  by  a  request  for 
redesignation  of  the  Butte  TSP  (primary 
and  secondary)  nonattainment  area.  The 
submittal  included  (1)  a  schedule  for 
street  sweeping  and  paving  committed 
to  by  the  Butte-Silver  Bow  local 
government  and.  (2)  a  commitment  by 
the  State  to  issue  a  permit  to  Anacoiida 
limiting  emissions  from  their  mining 
operation.  Internal  EPA  review  of  this 
submittal  led  to  a  requirement  that  the 
actual  permit  become  part  of  the  Plan. 

On  April  15. 1963,  a  permit  was  issued 
to  Anaconda  which  specified  emission 
controls  and  operating  limits  predicted 
to  maintain  compliance  with  the  primary 
standard  under  all  foreseen  mining 
scenarios.  A  copy  of  the  permit  was 
submitted  to  EPA  on  April  18. 1963.  and 
is  part  of  the  Butte  TSP  Plan.  On  June  7. 
1983,  the  State  submitted  a  document 
clarifying  their  authority  to  enforce 
conditions  of  the  permit. 

Nfining  operations  at  Anaconda 
ceased  in  April  1962.  The  mine  (Berkeley 
Pit)  was  flooded  with  minimal  plans  for 
additional  mining.  The  deterioration  of 
the  access  roads  and  the  poor 
economics  of  the  mining  industry'  made 
reopening  of  the  mine  highly 
improbable.  Indefinite  curtailment  of  all 
mining  activities  took  place  in  )une  1963. 
Anaconda  continued  to  maintain  the 
facility. 

In  addition  to  the  conditions  of  the 
permit  on  the  Anaconda  operations, 
other  parts  of  the  February  1983 
submittal  were  reviewed  to  determine 
the  adequacy  of  the  attainment 
demonstration.  The  review  centered 
primarily  on  the  State's  choice  to 
demonstrate  compliance  using  the 
Industrial  Source  Complex  Long  Term 
(ISCLT)  dispersion  model.  The  model 
assumed  mining  would  continue  and 
included  the  conditions  contained  in  the 
Anaconda  air  quality  permit.  Also,  the 
model  used  meteorologicai  data, 
temperature  and  wind  data,  from  the 
Alpine  site  which  is  close  to  the  mine. 

Various  future  mining  and  control 
strategy  scenarios  were  modeled.  Two 
city  activity  levels  (based  on  population) 
were  evaluated  and  controls  on  the 
anticipated  emissions  defined  as  Level  I 
and  Level  0.  Level  I  is  with  no  controls, 
and  Level  11  is  with  10%  TSP  controls 
achieved  by  street  sweeping  in  the 
nonattainment  area.  The  mine  scenario 
evaluated  three  levels  of  controls  on  the 
mining  activity:  one  consisted  of  50% 
control  on  the  active  storage  and 
crusher  dump:  the  second  assumed  70% 
control  on  haul  roads;  and  the  third 
assumed  both  controlling  strategies 
together.  Stripping  ratio  and  total  mining 
output  were  also  varied  so  as  to  develop 
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various  optiona.  (Stripping  ratio  ia  tha 
voiuma  of  ovarburden  to  tha  voluma  of 
ore.) 

Other  permanent  changes  in  mining 
activity  include  mining  only  in  the  East 
Pit  and  watte  dumping  only  in  the 
Hillcreat  aite.  The  East  Pit  it  northeatt 
of  (he  nonatlainment  area.  The  change 
in  the  mining  location  from  the  previous 
site  which  waa  northwest  of  the  Greeley 
site  will  have  a  significant  effect  on  the 
nonaltainment  area.  The  wind  direction 
in  the  Butte  area  it  northwest  to 
southeast.  Mining  originally  waa 
northwest  of  the  Greeley  High  School. 
Moving  tha  mining  activity  to  the  east 
reduces  the  fugitive  emission  impact  on 
the  nonattainment  area. 

Tha  result  of  the  modeling  analysis 
demonstrated  that  with  the 
implementation  of  all  permit  conditions, 
the  Butte  nonattainment  area  would 
achieve  the  primary  annual  NAAQS  for 
particulates. 

The  State  concentrated  its  modeling 
effortt  on  the  primary  annual  ttandard 
tinea  it  was  the  initial  cause  of  the 
nonattainment  designation.  The  primary 
24-hour  ttandard  had  not  appeared  to  be 
a  problem  in  the  ttudiet  conducted  or  in 
the  monitoring  data. 

After  extentive  ttudy  on  the  modeling 
analyaia.  tha  monitoring  data  and  the 
Anaconda  permit.  EPA  advised  the 
State  on  May  dO,  1985  of  itt  conclusion 
that  an  attainment  demonttration  had 
only  provided  for  the  primary  ttandardt. 
The  State  retponded  on  |une  21. 1965. 
that  it  withed  to  revise  its  February  la 
1983  submittal  by  requesting  approval  of 
the  primary  TSP  Plan  and  redetignation 
for  attainment  of  the  primary  ttandarda. 

Aa  EPA  proceeded  to  procett  the 
State'a  requett  EPA  wat  informed  that 
violationt  of  the  primary  24-hour 
ttandard  had  occurred  lor  the  first  time. 
(The  violation  occurred  in  December 
1965.1 

The  Anaconda  permit,  that  ia  one  of 
the  primary  control  ttrategies  to  the 
Bulte  TSP  Plan,  had  alto  undergone 
tome  changet.  In  October  1965. 
Wathington  Conttruction  of  Mittoula, 
Montana  purchased  the  Butte  mining 
interest  of  Anaconda's  partner 
company.  Atlantic  Richfield  Corporation 
and  announced  intentions  to  resume 
mining  activity.  In  December  1965,  the 
Anaconda  permit  wat  trantferred  to 
Wathington  Conttruction.  therefore 
binding  them  to  the  tame  operating 
permit  conditiont  which  were  impoted 
on  Anaconda.  In  |uly  1986,  Wathington 
Conatruclion  retumed  mining  operationt 
in  Butle. 

At  a  meeting  on  May  20, 1986.  EPA 
and  the  State  agreed  that  the  request  for 


redesignation  of  the  Butte 
nonaltainment  area  could  not  be 
approved  because  of  the  violations  in 
1966. 

On  May  7. 1886.  the  State  submitted  a 
letter  and  a  study  indicating  that  the 
sources  of  the  particulate  emission  have 
changed  since  the  February  la  1963 
plan  was  developed.  The  1968  study 
demonstrated  that  the  violations 
occurred  in  the  winter  months,  and  that 
the  primary  source  of  the  remaining 
particulate  problem  is  from  residential 
wood  combustion.  Based  on  the  State'a 
statistical  analysis.  EPA  agrees  that 
wood  smoke  is  the  most  probable  source 
of  the  winter  violations.  Since  the 
violations  that  occurred  were  of  the  24- 
hour  primary  TSP  standard,  the  State  is 
now  required  to  do  short-term  modeling. 

On  May  14. 1967.  EPA  proposed 
approval  in  the  modifications  of  the 
March  4. 198a  conditions  in  the 
Montana  TSP  SIP.  The  comment  period 
doaed  on  July  13. 1967:  no  conmients 
were  received. 

EPAActioB 

EPA  is  approving  the  control  strategy 
submitted  to  meet  the  conditiont  in  the 
March  4. 1980  conditional  approval,  as 
well  as.  modifying  the  conditional 
approval  to  require  the  Stale  to  address 
the  wood  smoke  problem.  The  controls 
that  are  being  approved  include 
sweeping  and  flushing  of  Continental 
Drive,  paving  and  partial  paving  of  18 
streets,  and  the  permit  to  Waahington 
Construction  Company  (formally  the 
Anaconda  Minerals  Company  oermit). 

The  EPA  revised  the  particulate 
matter  standard  on  |uly  1. 1967  (52  FR 
24634)  and  eliminated  the  TSP  ambient 
air  quality  standard.  The  revised 
standard  is  expressed  in  terms  of 
particulate  matter  with  a  nominal 
diameter  of  ten  micrometers  or  less 
(PM-10).  However,  at  the  State's  option, 
EPA  will  continue  to  process  TSP  SIP 
revisions  which  were  in  process  at  the 
time  the  new  PM-10  standard  was 
promulgated.  In  the  policy  published  on 
|uly  1. 1967.  (p.  24679,  column  2)  EPA 
stated  that  it  would  regard  existing  TSP 
SIPs  as  necessary  interim  particulate 
matter  plans  during  the  period  preceding 
the  approval  of  State  plans  specifically 
aimed  at  PM-ia  If  the  TSP  SIP  revision 
is  judged  to  include  more  stringent 
provisions  than  are  in  the  existing  TSP 
plan.  EPA's  general  policy  would  be  to 
approve  it.  It  is  EPA's  iud^ent  that  the 
regulations  in  this  action  would  Increase 
the  stringency  of  the  TSP  plan  and  are 
therefore  likely  to  retult  in  better  control 
of  PM-10  at  well.  Thus.  EPA  it 
approving  the  modificaliont  to  thit  TSP 
SIP. 


EPA  it  modifying  the  March  4, 1980 
conditional  approval  by  requiring  the 
Slate  to  conclutively  determine  whether 
the  recent  violationt  are  due  to  wood 
smoke  emissions.  Once  a  determination 
is  made,  a  new  control  strategy  will 
have  to  be  incorporated  into  the  Butte 
TSP  Plan. 

Under  Section  307(b)(1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
thit  action  mutt  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  dayt  from 
publication).  Thit  action  may  not  be 
challenged  later  in  proceedingt  to 
enforce  itt  requirements  (See  section 
307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Ust  of  Subfacts  in  46  CFR  Part  B 

Air  pollution  control.  Particulate 
matter.  Incorporation  by  reference. 

^4ols.— Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  Stale  of 
Montana  wat  approved  by  the  Director  of  the 
Federal  Register  on  |uly  1. 1982. 

Date:  September  26. 1968. 
Laa  M.  Thooiaa. 
Adminiatrvlor. 

Part  52  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-(AMENOEOI 
Subpart  BE— Montana 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.&C  7401-7642. 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(21)  to  read  as 
follows: 

f  S2.1370    ManttRcatton  of  pian. 

(c)  *  *  * 

(21)  Revisions  to  Montana  TSP  SIP  for 
Butte  were  submitted  by  Governor  Ted 
Schwinden  on  February  la  1963. 

(i)  Incorporation  by  reference — 

(A)  State  of  Montana  Air  Quality 
Control  Implementation  Plan,  Chapter 
5C  Butte,  adopted  January  14. 1963. 

(B)  Air  quality  Permit  »1749  for 
Anaconda  Minerals  Company  filed 
March  2&  1963. 

|FR  Doc.  ae-1787  Filed  1-25-69: 8:45  am| 

aajJNacoosi 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt73 

[MM  Ooetot  Na  88-31;  RM-8682.  RM-5S46, 
RM-6978,  RM-6168.  Rll-e384.  RM-6386] 

Radto  Broadcasting  SarvlCM:  Motcow, 
Ohio;  Paris,  Ksntucfcy.  sic.) 

AQINCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


v.  This  document  substitutes 
Channel  246C2  for  Channel  244A  at 
Somerset,  Kentucky,  and  modifies  the 
license  of  Station  WSEK(FM)  to  specify 
operation  on  the  higher  class  diannel.  as 
requested  by  First  Radio.  Inc.,  at 
coordinates  37-07-06  and  84-36-44.  This 
action  also  alloU  Channel  245A  at  Dry 
Ridge,  Kentucky.  Cify  reference 
coordinates  for  this  allotment  are  36-40- 
54  and  64-35-1&  In  addition.  Channel 
293A  is  allotted  to  WUliamstown. 
Kentucky,  «vith  a  site  restriction  at 
coordinates  36-37-15  and  84-35-45.  The 
proposal  to  allot  Channel  296A  to 
Moscow.  Ohio,  is  denied.  A 
counterproposal  to  upgrade  Station 
WCOZ  at  Paris.  Kentucky,  is  denied. 
Channel  281C2  is  substituted  for 
Channel  261A  at  Winchester,  Kentucky, 
and  the  license  of  Station  WFMI(FM)  is 
modified  to  specify  (^ration  on  the 
hi^er  class  channel  at  coordinates  36- 
06-00  and  84-29-65.  Channel  237A  is 
substitiited  for  261A  at  Carrollton. 
Kentucky,  and  the  license  of  Staticm 
WIKI(FM)  is  modified  to  specify 
operation  on  the  new  channel  at 
coordinates  36-36-23  and  85-12-44. 
Channel  296A  is  substitiited  for  Channel 
237A  at  Fahnouth.  Kentiicky,  and  Uie 
license  of  Station  WIOK  is  modified  to 
specify  operation  on  the  new  diannel  at 
coordinates  36-43-15  and  64-22-27. 
With  this  action,  this  proceeding  is 
terminated. 

OATit:  Effective  January  27. 1989:  The 
«vindow  period  for  filing  applications  for 
Chaimel  245A  at  Dry  Ridge  and  Chaiuel 
293A  at  Williamstown  will  open  on 
January  30, 1989.  and  dose  on  March  1. 
1989. 

MM  RIRTWR  MTONMATION  OONTACR 
Nancy  J.  Walls,  (202)  634-6530. 

6UW1  ffMBITAWY  WgOWMATIOM.  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-31, 
adopted  December  8, 1966.  and  released 
December  13, 1986  Tbe  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street.  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART73-(AMENDED]     -^ 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303. 

S73.202   [Amandad] 

2.  S  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Kentucky 
by  adding  Channel  246C2  and  removing 
Channel  244A  at  Somerset;  adding  Dry 
Ridge.  Channel  245A:  adding 
Williamstown.  Channel  293A;  adding 
Channel  261 C2  and  removing  Channel 
261A  at  Winchester  adding  Channel 
237A  and  removing  Channel  2B1A  at 
Carrollton;  and  adding  Chaimel  29eA 
and  removing  Channel  237A  at 
Fahnouth. 


Deputy  Chief.  Policy  aadRulea  Dhrisioit. 
Mau  Media  Bureau. 
(FR  Doc.  8B-1817  Filed  1-25-89: 8:45  am] 
I COK  t7ii-ti-« 


47CFRPart73 

IMM  Oeawt  Na  86-165;  RM-5810] 

Radto  Broadcasting  Ssrvices;  Onawa, 
IA.andVsnnMton,SO 


n  Federal  Communications 
Commission. 
action:  Fmal  rule. 


t:  The  Commission,  at  the 
request  of  Bamco,  substitutes  Channel 
272C1  for  Channel  272A  at  Onawa, 
Iowa,  and  modifies  its  permit  for  Station 
KOOO  to  specify  operation  on  the 
higher  powered  channel.  Channel  272C1 
can  be  allotted  to  Onawa  in  compliance 

with  the  Commission's  minimnin 

distance  separation  requirements  and 
can  be  used  at  Station  KOOO's  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  42-01-41 


and  West  Longitude  96-11-11.  In 
addition,  the  Commission  substitutes 
Channel  292A  for  Channel  272A  at 
Vermillion,  South  Dakota,  and  modifies 
the  license  of  Station  KVRF  to  specify 
the  alternate  Class  A  channel  Channel 
292A  can  be  allotted  to  Vermillion  in 
compliance  with  the  Conunission's 
minimum  distance  separation 
requirements  and  can  be  used  at  Station 
KVRFs  present  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  42-47-32  and  West  Longitude 
97-00-03.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  March  6. 1980. 


FOR  niRTNER  INTOWMATION  CONTACR 
Leslie  K.  Shapira  Mass  Media  Bureau. 
(202)634-6530. 


ATKNC  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-195, 
adopted  November  29, 1988,  and 
released  January  19, 1980.  The  full  text 
of  this  Commission  dedsion  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  6t>m  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  8S7-380a 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMEN0ED] 

1.  The  authorify  dtation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 


§73J02  lAnModadl 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  is  amended  by  revising  the 
entry  for  Onawa.  Iowa,  by  deleting 
Channel  272A  and  adding  Channel 
272C1.  and  revising  the  entry  for 
Vermillion,  South  Dakota,  by  deleting 
Channel  272A  and  adding  dhannel 
292A. 

Federal  Communicaliont  Commission. 

Deputy  CAief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doc.  39-1821  Filed  1-2S-88: 8:45  am] 
aaiMo  COOK  tni-ot-a 
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OmUBcmtkm  O&k*.  FAA.  Northwest 
Mooatain  Ragioa.  tno  EHt  MwtiiMl 
Way  Sooth.  Soattia,  Waddagtoo. 

POR  MUTIMM  MMNIMTIOM  OONTACIS 

Mr.  Maik  1.  FBTinL  Syttams  and 

auipmant  Branch.  ANM-1306; 
epbooa  (ZM)  431-1M4.  Mailfais 
■ddrasa:  Seattla  Aircraft  CartiflcatkNi 
Offica,  FAA.  North  waat  Moantaht 
RegkMi.  17S00  Pacific  Highway  South.  C- 
aasas.  Seattla.  Waahii^toa  Mias. 

AHVI 


747 

R  Fadatal  Aviatioa 
Adnaii^atiatioa  (FAA).  OCT. 

;  Notice  of  Propoeed  RuleaMldag 
(NPRMV 


lis  Invited 

Interested  persons  are  farvitod  to 
partidpato  in  dM  aMkiag  off  the 
pgQpoaad  rale  by  sabay tting  each 
wrfttoB  data,  views,  or  amHaeats  aa 


they  My 

should  identify  the 

Mdbe 
the 


UndoBboalsto 
wa-AU 


I  llie  switch 

operatic  band  autaide  die  stabiliser 
men  band.  This  propoaal  is  prompted 
^  reports  that,  even  though  dM 
stabidasr  controls  have  been  set  within 


sals  operating  liadla 
horiaontal  stabiliaer  has  caueed 
sufficient  niovement  when  trim  is  sat  at 
the  end  of  the  "green  bend"  to  cause  the 
talwoff  warning  alam  to  sound  daring 
talceoff.  This  condition,  if  not  oocracted. 
could  lead  to  unnecessary  refected 
takaofls  and  the  coneaquent  Ugh 
potential  for  airplane  incidents  and 
accidanta. 

OMWt:  Coounents  most  be  received  no 
later  than  March  20. 190gL 

propoeal  in  duplicate  lo  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorete.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  aS-NM- 
IflD-AO.  17B00  Padflc  Highway  South. 
C-eesee.  Seattle.  Washington  08168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  08124.  This  information 
may  be  examined  at  the  FAA, 
Northivest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 


^_, lula.lteL .- 

ooatatawd  tai  this  Notfoa  Bif  ha  I 
in  li^  of  dM  ooaHHoto  raeeivad.  AU 
oonaents  submitted  will  be  availahla. 
boUi  befara  awl  aftor  die  daaing  date 
for  oomments.  in  the  Rulee  Oockal  lor 
examination  by  interested  persoos.  A 
report  suaunarizing  eech  FAA/pubiic 
contact  coooemed  with  the  sabataiica  of 
this  propoeal  will  ba  filed  in  Um  Rules 
Docket 


AealahOlyafNFIM 

Any  person  may  obtain  a  copy  of^ds 
Notice  of  Proposed  RaleoMkiag  (NFItM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Ragioa.  Traaspott 
Airplane  Directorate.  ANM-108. 
Attentton:  Aiiwuilhineee  Roles  Docket 
No.  gg-NM-lflg-AD.  17900  Padflc 
H^way  South.  C-e008BL  Seettle. 
Washington  98108. 


Iliere  have  been  several  reports  of 
operators  of  Boeing  Model  747  series 
airplanes  experiendng  false  alarms  of 
the  takeoff  warning  system  during 
takeoff,  even  thoj^  the  stabiliaer 
controb  are  set  within  safe  operating 
limits.  SeversI  of  these  incidents 
resulted  in  refection  of  the  talieoff  et 
high  speeds.  It  has  been  determined  that 
the  stabilizer  limit  switch  actuation 
point  was  reached  due  to  air  loading  of 
the  horizontal  stabilizer,  causing  the 
alarm  to  activate,  while  the  stabilizer 


trim  indicator  was  still  within  the 


The  FAA  has  reviewed  and  approved 
Boeii«  Service  Bulletin  747-27-^2228. 
Revision  1.  dated  October  28, 1984. 
which  describes  procedures  to  replace 
the  stabiliaer  Unit  switch  assembly 
mouBtiag  brackets  with  new  brackets 
that  aMva  the  switch  ectuation  points 
outside  the  sUbiUier  green  band. 

Since  diis  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  replacement  of  the 
stabilizer  switch  assembly  mounting 
brackets  in  accordance  with  the  service 
bulletin  previously  described. 

Tbere  are  approxiaialely  330  Model 
747  series  airplanes  off  the  affected 
doaigB  in  the  ararfdwide  fleet  h  is 
estimalad  that  137  hlodsl  747  aitphnas 
of  U.S.  registry  woaM  be  aflisctad  by  diis 
AaUMtM< 
17  J  sMiihoan  par  akplaM  to 


IbeftO 
looal  of  parts 
I  to  faa  in  per  ahplana. 
dietotalooet 
impact  of  Iba  AD  aa  US.  operators  is 
satimatad  ta  be  gNBM2. 

The  regulations  proposed  herein 
arould  not  have  substantial  dired  effects 
on  the  states,  on  the  relationship 
between  the  national  govemoMnt  and 
the  states,  or  on  the  d^tribution  of 
power  and  respooaibflities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  lo  warrant  the  preparation 
of  a  Federalism  Assessment 

For  dieee  reasons,  die  FAA  has 
deteraiinad  that  this  docunwnt  (1) 
involves  a  propoeed  regulation  which  is 
not  ma)or  under  Executive  Order  12201 
and  (2)  is  not  a  siyiificant  rule  pursuant 
to  the  Depertsaent  of  Tranaportation 
Regulatory  Polidas  and  Procedures  (44 
PR  11034:  February  28. 107S):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Ad  diet  diis 
proposed  rule,  if  promuigsted.  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket 


:r. 
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List  off  Subjects  hi  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Tne  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  1 39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  3ai3)  as  follows: 

PART  9»-(  AMENDED] 

1.  The  authority  dtation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1354(a).  1421  and  1423: 
40  US.C  106(g)  (Revised  Pub.  L.  97-44a 
lanuaiy  IZ 1003):  and  14  CFR  11  JO. 


138.13    ( 


1] 


2.  By  adding  the  following  new 
airworthiness  directive: 

Applies  to  Model  747  series 
aiiplanes,  as  hstad  in  Boeing  Service 
Bulletin  747-27-222&  Revision  1.  dated 
October  20. 1004,  certificated  in  any 
category.  Compliance  required  within  ttie 
next  10  months  following  tlie  eChctive 
date  of  tills  AD.  unless  previously 
accomplislied. 

To  prevent  reiected  takeoffa  aa  a  result  of 
false  talieofr  warnings,  accoapliah  tlw 
following: 

A  Replace  the  stabilizer  limit  switch 
aseeml>ly  mounting  brackets,  in  accordance 
with  Boeing  Service  Bulletin  747-27-2220. 
Revisioa  1.  dated  October  20, 1004. 

&  An  alternate  means  of  compliance  or 
adjustment  of  die  compliance  time,  wtiicfa 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (FMI).  who  may  add  any  comments 
and  tiien  send  it  to  the  Manager.  Seatde 
Aircraft  Certification  Office. 

C  Special  flight  permits  may  be  issued  in 
aboordanoe  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  tlie  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  firom  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commerdal 
Airplanes.  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Padfic  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 


Issued  in  Seattle,  Washington,  on  January 
11, 1900. 

Danell  M.  Padersoo. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  00-1740  Filed  1-20-00;  0:45  am) 
saxsio  coot  <sis  u  u 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Adminiotration 

21  CFR  Part  106 

[DeckatNagTIMMOa] 

aiiaiH  rmniuia  aacroDioiogwai 


1  Food  and  Drug  Administration. 
lYoposed  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  proposing,  as 
required  by  the  Drug  Enfcwoement 
Education,  and  Control  Ad  of  1986  (Pub. 
L  9»-670).  to  revise  its  infant  formula 
regulations  with  resped  to  record 
retention,  microbiological  and  nutrient 
testing,  manufacturer's  audits,  and 
consumer  ounplaints.  The  prop<Med 
revisions  would  result  in  new,  more 
detailed  record  retention  provisions  for 
the  infant  formula  industry  and  would 
help  ensure  a  safe,  wiiolesome.  and 
sanitary  sole  source  of  nutrition  for 
infants. 

OATIS:  Comments  by  March  27, 1989. 
Proposed  compliance  date  for  all 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  in 
interstate  commerce  or  prepared  from 
raw  materials  shipped  in  interstate 
commerce  is  60  days  after  date  of 
publication  of  the  final  regulation. 
•DOHtOO.  Written  comments  to  the 
Dockets  Management  Brandi  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62, 5600  Hshers  Lane,  Rockville.  MD 
20657. 


ITKM  contact: 

Nicholas  Duy,  Center  for  Food  Safety 
an  J  Applied  Nutrition  (HFF-204),  Food 
and  Drug  Administration.  200  C  St  SW.. 
Washington.  DC  20204.  202-245-3177. 


LBadcgruund 

In  1978,  a  major  manufacturer  of 
infant  formulas  reformulated  two  of  its 
soy  products  by  discontinuing  the 
addition  of  salt  This  reformulation 
resulted  in  the  manufacture  of  products 
containing  an  inadequate  amount  of 
chloride,  an  essential  nutrient  By  mid 
1979,  hypochloremic  metabolic  alkalosis. 


a  sjmdrome  associated  with  chloride 
deficiency,  had  been  diagnosed  in  a 
substantial  number  of  infants.  Most  of 
the  cases  resulted  from  prolonged  and 
exclusive  use  of  these  soy  infant 
formulas. 

After  reviewing  the  matter.  Congress 
determined  that  to  improve  protection 
of  infants  using  infant  formula  products, 
modifications  of  industry's  and  FDA's 
recaU  procedures  were  needed  In 
addition,  greater  regulatory  control  over 
the  formulati(Hi  and  production  of  infant 
formulas  was  needed.  Accordingly, 
Congress  passed,  and  the  (Resident 
signed  into  law  on  September  26. 198a 
the  Infant  Fonnula  Ad  of  1980  (Pub.  L 
96-356).  The  Infant  Formula  Ad  of  1980 
(the  1960  ad)  is  codified  in  section  412 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Ad  (the  ad)  (21  U.S.C  350s).  In  1962. 
FDA  implemented  the  infant  formula 
recall  procedures,  as  prescribed  for  in 
section  412(d)  of  the  act  by  establishing 
Subpart  D  of  21  CFR  Part  7  (see  47  FR 
18832:  April  3a  1982).  In  1982.  FDA  also 
inqileniented  the  Infant  Formula  Quality 
Ccmtrol  lYocedures.  as  provided  for  in 
section  412(a)(2)(D)  of  die  act  by 
establiriung  21  CFR  Part  106  (see  47  FR 
17016;  April  2a  1962).  In  1965.  FDA 
further  implemented  the  1980  ad  by 
establishing  Subparts  B,  C  and  D  in  21 
CFR  Part  107  legarding  Infant  Fonnula 
Labeling.  Exempt  Infant  Formula,  and 
Nutrient  Requirements  for  Infant 
Formula,  reflectively  (see  50  FR  1833. 
January  14. 1965:  SO  FR  45106  October 
3a  1965:  and  SO  FR  48183.  November  22, 
1965). 

More  recentiy.  Congress  amended 
section  412  of  the  ad  as  a  provision  of 
the  Drug  Enforcement  Education,  and 
Control  Ad  of  1966  (Pub.  L  99-570)  to 
address  recent  concerns  expressed  by 
Congress  and  consumers  about  the 
Infant  Formula  Ad  of  196a  The 
President  signed  the  amendments  on 
October  27. 1986  The  1966  amendmenU 
require  the  agency  to  publish  regulations 
concerning  current  good  manufaduring 
practices  and  quality  control  procedures 
for  infant  formula  and  regulations  for 
the  maintenance  of  recoitis  assodated 
with  these  practices  and  procedures, 
induding  consumer  complaint  files. 

The  1966  amendments  significantiy 
enlarge  FDA's  authority  to  require  the 
retention  of  records  and  to  make  such 
records  available  to  agency 
representatives.  Spedfically,  the 
amendments  provide  for 

1.  The  retention  of  all  records  ^ 

necessary  to  demonstrate  compliance 
with  good  manufacturing  practices  and 
quality  control  procedures  prescribed  by 
the  Secretary  under  paragraph  (2)  (of  the 
amendments]  induding  records 
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containing  tb*  mults  of  all  lMtia( 
requirwl  under  pam^vph  (2KB) 
[Pvamptw  (2)  and  (2)(B)  nSm  to  good 
manuacturina  practtcaa  and  qnaUty 
control  prooeduraa  dttemiiMa  to  ba 
necesaary  by  the  Secratary,  and  tpadfy 
teating  for  aacb  requirad  nutriant  in  aach 
batcb  prior  to  diatribudoo.  tha  raniarty 
•chaduiad  testing  during  tba  ahalf  Ufa  of 
the  infant  fomuU.  tba  taating  and  l»- 
proceaa  cootrola  daalgned  to  prevent 
adulteration  of  each  batch,  and  the 
conduct  of  regularly  echeduled  audita  to 
deiennine  cooipllanca  with  good 
manufacturing  practicea  and  quality 
control  procadurea.): 

2.  The  retention  of  all  oartiflcatkiiM  or 
guaranteaa  of  analyaia  by  pramix 
•uppliarK 

3.  The  retentifHi  by  a  premix  supplier 
of  all  records  necessary  to  confirm  the 
accuracy  of  all  premix  cartifkationa  and 
guaranteaa  of  analysis; 

4.  The  retention  of— 

a.  All  records  pertaining  to  tka 
microbiological  quality  and  purity  of 
raw  materials  used  in  infant  formula 
powder  and  in  finished  infant  formula, 
and 

b.  All  records  pertaining  to  food 
package  materials  which  show  that 
such  materials  do  not  cause  an  bifant 
formula  to  be  adulterated  within  tha 
meaning  of  section  410a). 

5.  The  retention  of  aD  records  of  the 
results  of  regularly  scheduled  audits 
conducted  purtoant  to  tba  requirements 
preecribed  by  the  Sacretaiy.  and 

0.  The  retention  of  an  complaints  and 
the  maintenance  of  files  with  respect  to. 
and  the  review  of.  complaints 
concerning  Infant  fdrmolas  whidi  may 
reveal  the  poeaibia  axlstenoe  of  a  hanrd 
toheahh. 

No  comparable  provisions  existed  in 
the  prior  law.  In  adopting  the  1980 
amendments.  CoagrH*  recognliad  that 
the  retention  of  reoofda  by 
manufactoere  and  aooeee  oa  tha  part  of 
the  egency  to  such  records  are  of  critical 
importance  in  aseuring  that  iBfant 
formulas  are  safe  and  have  bean 
manafactnred  in  an  appropriata  maanar. 
The  amaiidmenta  give  FDA  brood 
authority  to  require  the  retention  of  and 
acceae  to  reootda.  JnchkHng  "alT 
records  of  certain  types.  It  la  for  this 
reason  the  agency  baa  decided  to 
propoea  regulations  coooeming  theea 
record  retention  requirements. 

Tha  1980  amendments  to  tha  Infant 
Formula  Act  alao  impoae  eddltlonal 
oblations  on  the  agency  cuucarnlng  tha 
promulgatloa  of  ragulatkna  eatabUahing 
various  other  requirements  pertaining  to 
infant  formulae.  Bacaoee  of  thaee 
addltfaMwl  nliMtstlnni  the  agency  is  alao 
propoaing  certain  microbiological  laeting 


requirements  and  guidelinee  for  uee  in 
determining  when  particular 
microorganisms  are  present  at  a  lavri 
that  may  result  in  an  adulterated 
product  requirements  for  additional 
nutrient  testing  and  manufacturer's 
sudits,  and  requirements  concerning 
consumer  complaints.  The  agency  also 

i>lans  to  publish  a  second  proposal  at  a 
ater  data  to  further  amend  the  infant 
formula  regulations  concerning  current 
good  mandfacturing  practices  and 
quality  control  proceduree  aa  required 
by  the  1900  amendment*. 


n.  Ovarvtow  of  the 


Eatnlstirm 


The  agency  is  proposing  to  amend  its 
existing  regulations  concerning  infant 
formula  (21 CFR  Part  100)  to  reflect  the 
statutory  changes  conceining  the 
retention  of  records,  including  consumer 
complaint  files  and  the  need  to  test  for 
potential  microbiological  contaminants 
in  powderad  infant  formula.  The 
proposed  regulations  mirror  the  broad 
authority  Congress  provided  the  agency 
in  this  area. 

Tha  propoacd  regulations  pertain  to 
records  concaming  (1)  tha  verification  of 
the  presanoe  of  raquiiad  nutrients  in 

infant  formula  in  aooordance  with 

section  412(i)  of  the  Act  and  in  21  CFR 
107.loa  (2)  specific  nutriant  taatli« 
results  at  tha  tbul  product  st^e":  (3) 
prendx  certlficatlona  or  guaranteaa:  (4) 
microbiological  quality  and  purity  of 
raw  materials  in  powdered  infant 
formulae  and  in  finiahad  infant  formulae; 
(9)  food  packaging  materials;  (0) 
manufacturer's  audits,  and  (7) 
complaints.  Each  aspect  of  the  propoead 
regulations  is  discussed  below. 

m. 


QHiHy  aBB  nsHy  af 


Raw 

Fonnila 

A.  Background 

The  1900  amamknents  require  tha 
retention  of  "aU  records  pertaining  to 
the  microbiological  quality  and  purity  of 
raw  materials  uaad  in  infant  formula 
powder  and  in  finiahad  Infant  formula." 
This  portion  of  tha  1900  amendments 
provides  authority  to  review,  cvahial*. 
and  copy  aU  raoords  oontaining 
microbiological  testing  results  for  raw 
materials  ussd  in  the  manufacture  of 
powdered  Infant  formula  and  tha  laeting 
results  for  finished  infant  formula,  both 
powdered  and  liquid.  The  1900 
amendments  also  provide  PDA  tha 
authority  to  review,  evahiata.  and  copy 
records  containing  the  spedficatioas 
used  by  an  infant  formula  manufacturer 
to  evaluate  the  results  of  its 
microbiological  tasting.  In  aetablishli^ 


these  requirements.  Congress  recognized 
that  infant  formula  ia  a  special  category 
of  food  that  needs  stringent  safeguards 
that  must  include  criteria  to  determine 
its  microbiological  quality  and  purity. 
Stringent  microbiological  safeguards  are 
neceaaary  because  infant  formula  ia 
often  the  only  eource  of  nourishment  for 
an  infant  and  infants  are  far  more 
sensitive  than  adults  to  many  foodbome 
microorganisms  or  their  toxins.  (An 
infant's  high  degree  of  sensitivity  is  dua 
to  such  factors  as  an  underdeveloped 
immune  system,  high  gastric  pH.  and 
unstable  bowel  flora.) 

B.  Powdered  Infant  Formala 

Powdered  infant  formulae,  unlike  tha 
liquid  products,  are  not  packaged  in 
hermetically-sealed  containers  and  then 
heated  (cooked)  until  the  product  is 
commercially  sterile.  Accordingly,  the 
low  microbial  levels  that  are  routinely 
achieved  for  liquid  products  cannot  be 
attained  for  powdered  products. 
Therefore,  manufacturers  of  powdered 
infant  formulas  rely  primarily  on  a  lack 
of  molature  to  prevent  microbial  growth 
in  the  product 

Prior  to  the  1000  amendments  and  the 
regulatioa  propoaed  herein  to  implement 
these  aHieadments.  tha  agency  has  not 
had  the  authority  to  require  testing  or 
obtain  aooees  to  the  testing  records  of 
tha  powdered  products,  fine  Good 
Manufactariog  Practice  Regulations  for 
Thermally  Procasaed  Low-Add  Foods 
Packaged  fai  Heimeticany  Sealed 
Containers  (21  CFR  Part  113)  contain 
testing,  recordkeeping,  and  access 
requirementa  coooeming  the  commercial 
sterility  of  the  liquid  product) 
Consequently,  in  tha  past  there  have 
been  occasions  vrfwra  infants  ***^^"»«  ill 
as  a  raault  of  microbial  contaminatiao  of 
the  powdered  product'  Conditkna 
conducive  to  microbial  growth  occur 
whan  the  microbial  level  preeent  in  the 
dry  formula  ia  exoeadva  and  tha  dilutod 
product  ia  not  refrigerated  as  instructed 
on  tha  label  For  theee  reaaooa.  thna  la 
a  need  to  require  manufacturers  to  test 
and  evaluate  the  microbial  quality  of  the 
finished  powdered  infant  formulas. 

lUs  raquirement  of  the  proposed 
regufatlons  is  based  on  the  premise  thst 
testing  powdered  formula  at  die  final 
produd  stage  is  sufficient  to  determine 
when  raw  materials  containing 
excessive  levels  of  microbial 
contandnatioo  are  need  in  the 
manufacture  of  powdered  infant  foimufa 
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or  when  a  powdered  formula  hae 
inadvertently  become  microbiologically 
contaminated  during  processmg. 

C  Microbiohgioal  Testing 
RequirementB  for  Fowdered  In^t 
Formula 

In  dedding  which  microorganisms 
powdered  infant  formula  manufacturers 
should  test  for.  the  agency  has  reviewed 
and  evaluated  data  and  information 
concerning  the  potential  for 
microbioleqgical  contamination  in  infant 
formula.  This  review  inchided  the 
studies  on  Microbiological  Quality  of 
Dry-Kfilk  Mixes  and  Milk  Substitute 
Infant  Formulas;  Microbiological 
Guidelines  and  Sampling  Plans  for  Dried 
Infant  Cereals  and  FH>wdered  Infant 
Formula  from  a  Canadian  National 
Microbiological  Survey;  and  the  report 
&t>m  the  International  Commission  on 
Microbiological  Specifications  for 
Foods.  1974.  as  presented  in  the  book 
"Microofganism*  in  Foods  2."  Chapter 
m  In  light  of  the  review.*  the  agency 
has  concluded  that  manufacturers  must 
test  for  those  pathogenic 
microorganisms  that  have  been  found  in 
infant  formula  and  raw  materials  used 
for  infant  formula  and  those 
microoi^ganisms  that  have  been 
assodated  with  manufacturing  practices 
that  enhance  bacterial  growth.  These 
microorganisms  indude  Salmonella 
species.  Listeria  monocytogenee, 
Escherichia  coli,  Staphylocoocas 
aureus.  Bacillus  cereus,  and  Clostridium 
perfringens  as  well  as  those 
microorganisms  detected  by  an  Aerobic 
Plate  Count 

The  studies  and  information  reviewed 
by  the  agency  do  not  mention  the  need 
to  test  for  L  monocytogenes.  However. 
FDA  has  in  routine  testing  begun  to 
detect  L  monocytogenes  in  milk  and 
milk  products.  This  organism  represents 
a  potential  life-threatening  situation  if 
present  in  infant  formula  and.  therefore, 
has  been  induded  among  tboee  for 
which  testing  would  be  required. 

The  agency  has  identified  in  Table  I 
the  levels  for  each  of  ttw  above 
microorganisms  at  which  a  health 
concern  may  arise.  This  concern  can  be 
particularly  alarming  when  infant 
formufa  containing  excessive  microbial 
levels  is  alao  mlsoaad  by  consumer* 
who  do  not  strictly  follow  the  directions 
for  preparation  and  use  given  on  eadi 
container. 


Table  I.— iNFANT  Formula 

MiCROeKNJOGICAL  GUUELINES 


U§imia  mono)fclogenm~ 

CKfwrictiit  col — - — ~ 
Slaiihfitococem 


OosihdiuM  fi9rtfinff9ns.. 
f^enbc  pleiB  oount_ 
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■1.000 

■1.000 

1*10.000 


Kern  = 


ol  units  avnptoil;  M  is  on  a  par 


'FaM  tm  it  any 

unil 

ttw  value  (M). 

■rWslMli  2or 

nioif 

uniti  ewoad  100  orga- 

ninna/gram  or  any 

uns 

•aoaada 

tta  MUM  (M). 

*  Fails  teat  if  3  or  more  unis  ok 

w«l  1.000  ofoa- 
ffw  vakie  (hQ. 

nnma/gram  or  any 

UM 

awcoodi 

*  -PrapoMd  Microbiolosical  Crttatte  for 
Powdered  Dry-Milk.  Milk-OenvedL  and  Milk 
Subsiitute  IbImM  FomailM":  copy  on  file  with  iIm 
Dockets  Maa^MNHt  Brandi  (addroM  abowe). 


The  agency  intends  to  treat  these 
levels  as  guidelines  for  manufacturers' 
use  in  determining  when  particular 
microorganisms  are  present  at  a  level 
that  may  result  in  an  atfailterated 
product  The  agency  has  dedded  to  use 
these  levels  as  giudeline*  rather  than 
propose  tolerances  because  sdentific 
understanding  of  microbial  food 
contamination  is  evolving  qiuckly  in  this 
area  and  the  methodology  far  identifying 
microorganisms  is  also  imdergoing  rapid 
change.  The  proposed  testing 
requirement  for  potential 
microbiological  contaminants  and  the 
levels  given  above  are  consistent  with 
(1)  the  standard  adopted  by  the 
International  Commission  on 
Microbiological  Specifications  for  Foods 
of  the  Food  and  Agrictdtural 
Organizatioo  of  the  United  Nations  and 
the  Worid  Health  Organization,  and  (2) 
results  frxMn  FDA  and  Canadian  Surveys 
as  given  in  the  reports  referenced  above. 

The  agency  has  also  dedded  upon  the 
sampling  plan  and  the  analytical 
methods  that  it  will  use  in  applsring  the 
microbiological  gniddines.  It  is 
important  for  manufacturers  to  have  this 
information  because  microbiological 
testing  results  depend  upon  the  methods 
used.  The  methodology  to  be  used  by 
FDA  is  standard  for  testing  this  food 
dass  for  these  microorganisms  and 
utilizes  a  statistically  acceptable  sample 
size. 

The  methodology  that  FDA  will  be 
using  when  sampling  infant  formula 
products  is  given  in  the  Bacteticriogical 
Analytical  Manual  (BAM).  Oth  Edition 
(1984),  and  subsequent  revisions, 
published  by  the  Assodation  of  Offidal 
Analytical  Chemists.  1111  North  19th  St. 
Suite  2ia  Arlington.  VA  22200.  except 
for  the  method  for  L  monocytogenes. 
The  method  for  L  monocytogenes  is 
available  at  the  Dockets  Management 
Branch  (address  above)  and  will  be 
included  in  the  next  edition  of  BAM.  For 
Salmonella,  FDA  will  use  the 
methodolo^  described  in  Chapter  7. 


BAM.  The  sample  preparation 
procedures  described  in  paragraph  1. 
Section  C  of  Chapter  7  will  be  used.  For 
£co/i,  FDA  will  use  the  methodology   - 
described  in  Chapter  5,  BAM:  for  & 
aureus,  the  methodology  described  in 
Chapter  14.  BAM:  for  B.  cereus,  the 
methodology  described  in  Chapter  16, 
BAM;  for  C.  perfringens.  the 
methodology  described  in  Qiapter  17, 
BAM;  and  for  the  Aerobic  Plate  Count 
the  methodology  described  in  Chapter  4, 
BAM. 

D.  Lot  Testily  for  Potential 
Microbiological  Contamination 

The  proposed  regulation  contains  the 
requirement  that  manufacturers  test 
each  lot  of  powdered  infant  formula  for 
each  of  the  microorganisms  identified  in 
Table  I.  However,  the  proposal  also 
provides  manufacturers  the  opportunity 
to  identify  alternate  approaches.  In 
offering  an  alternate  approach,  a 
manufacttver  would  have  to  Justify  why 
each  lot  of  powdered  infant  formula 
^otdd  not  be  tested  for  each  identified 
microorganism.  (For  example,  stringent 
raw  material  specifications  and  in- 
process  heating  of  the  product  may 
routinely  result  in  levels  of 
microorganisms  significantly  below  the 
levels  identified  above.  In  this  case,  spot 
checking,  checking  of  one  or  more 
indicator  microorganism,  or  some  other 
procedure  may  be  sufficient  to  confirm 
the  microbiological  quality  for  each  lot 
of  final  product.)  To  suppori  the 
alternate  approach,  a  manufacturer 
would  also  have  to  submit  a  complete 
description  of  quality  control 
procedures,  current  good  manufacturing 
practices,  raw  material  specifications, 
processing  procedures  and 
specifications,  and  test  results 
demonstrating  a  history  of  meeting  these 
criteria.  In  addition,  the  manufacturer 
would  have  to  justify  how  the  alternate 
testing  proposed  is  sufficient  to  assure 
the  microbiological  quality  of  the 
finished  product 

Appropriate  types  of  testing  and 
testing  frequency  will  vary  depending  on 
manufacturing  procedures.  Thus,  more 
specific  identification  of  information 
needed  to  obtain  agency  agreement  is 
not  possible.  If  the  agency  does  not 
agree  with  the  manufacturer's 
recommendation  that  it  is  not  necessary 
to  test  for  each  microorganism  in  each 
lot  the  agency  will  notify  the 
manufacturer  of  that  decision. 

The  1986  amendments  spedfically 
require  tlmt  all  records  pertaining  to  the 
microbiological  qualify  and  purify  of 
raw  materials  used  in  powdered  infant 
formula  and  in  finished  infant  formula 
be  retained  as  required  by  S  106.100(m). 
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Accordingly.  tb«  propoMl  calb  for  the 
r«t«nUon  of  all  racords  raUtcd  to 
raquirtd  tttting  for  1  y««r  afltr  the 
•xpiration  of  Um  sImIi  life  of  Um  infant 
fomula  or  9  yoart  from  th«  date  of 
manufactura.  whichever  is  greater. 

S.  Microbial  Quality  of  Row  Material* 

The  afancy  la  profMMinf  to  raquira 
microbial  taating  of  the  Anal  product 
only.  The  agency's  rationale  for  placing 
requirements  on  the  final  product  rather 
than  raw  materials  is  based  on  the  fact 
thai  the  level  of  microbial  contamination 
in  raw  materials  may  or  may  not  be 
indicative  of  the  microbial  level  in  the 
final  product  Potential  microbloloaical 
contamination  mav  be  introduced  by 
raw  materials  or  through  Improper 
proceseing  or  holding  procedures.  Pinal 
product  testing  would  determine 
microbiok^lical  oontamlnadoo  from  all 
of  these  sources.  However,  some 
manufacturers  may  find  it  in  their  best 
interests  to  test  aiid  evaluate  the 
microbial  quality  of  the  raw  material  as 
well  as  the  final  product  Although  the 
agency  ia  not  propoaing  to  require  raw 
material  microbiological  testing,  the 
agency  is  proposing  that  when  the 
manufacturer  performs  such  testing,  the 
manufacturer  must  maintain  the  records 
of  the  testing  and  mustpemlt  FDA 
access  to  the  records.  Tiiis  rsqulrenent 
will  allow  PDA  to  evaluate  the  results  of 
the  testing  in  the  context  of  the 
processing  procedures  and 
spedflcatioas  used  by  the  manufacturer 
and  will  help  identify  any  potential  or 
real  contaminatloB  problsms 

IV.OMplilirii 

Um  ISn  amendments  require  "the 
retentioa  of  all  complaints  and  the 
malntaoanoe  of  fUee  with  respect  ta  and 
the  review  of.  complaints  coitcemlng 
infant  formulas  which  may  reveal  the 

Gible  existence  of  a  hatard  to 
th."  The  agsncy  proposes  to  define  a 
ooasplaint  as  any  alkfstlon,  written  or 
verbeL  expreesing  dlssartsfactloo  with 
the  product  for  any  reaaon  that  may 
reveal  the  poealble  existence  of  a  haxard 
Id  health,  inchidlng  complaints  about 
appearance,  taste,  odor,  and  quality. 
FDA  is  narrowing  thla  deflnitloa  to 
excfaide  oorrespoodenoe  shout  price, 
package  siie  or  shape,  or  other  matters 
thst  could  not  poeslbiy  reveal  the 
existence  of  a  haiard  to  health.  FDA 
believes  that  thia  deflnltloo.  even  with 
its  quallflcatk»s  is  sufficiently  broed  to 
aaaure  the  pcotectkm  of  the  piiblic 
health  beceuss  it  rsquires  investigation 
of  all  aUsfStloas  that  may  reveal  the 
poaalble  existence  of  s  hasard  to  health. 


FDA  is  also  proposlnc  that  complainU 
be  seperated  into  two  clssses;  (1)  those 
compieints  whkfa  indicata  that  an  infant 


became  ill  from  consuming  the  product 
or  that  the  infant  required  treatment  by 
a  physician  or  health  care  provider,  and 
(2)  thoee  complaints  that  may  involve  a 

Gssible  existence  of  s  haiard  to  health 
t  do  not  refer  to  an  infant  becoming  ill 
or  to  the  need  for  a  physician's  care.  The 
agency  believes  that  classifying 
complaints  in  this  manner  vvlll  assist  in 
identifying  oomplainto  that  call  fbr 
PDA's  most  intensive  review,  and  will 
expedite  PDA's  identiflcatloa  of 
potential  health  problems. 

Moreover,  the  agency  is  proposing  to 
require  that  manufacturers  maintain  a 
deelgnated  file  for  complaint  records. 
The  propoeed  regulations  provide  that 
each  complaint  file  must  contain  the 
name  of  the  infant  formula,  lot  number, 
name  of  the  complainant  copy  of  the 
complaint  all  correspondence  with  the 
coinpialoant  and  all  aaaodalad 
mamifacturlng  records  and  complaint 
investlgstion  records  necessary  to 
evaluate  the  cooaplaint  Hie  regulations 
would  also  require  that  the  oonplaint 
file  inchide  the  manufacturer's 
evaluations  and  findings  concerning  the 
complaint  and  a  notation  of  the  actions 
taken  to  follow  up  on  any  complaint  that 
identified  a  poeeible  existence  of  e 
haaard  to  health.  FDA  believes  it  is 
critical  that  Informatloa  regarding 
serious  health  effects  be  investigated 
and  praoptfy  reported  to  FDA. 
Aocordlngfy.  PDA  will  immediately 
initiate  its  own  inveettgetloa  into  this 
matter.  Under  existing  rsgulatkms. 
manufacturers  must  promptfy  notify 
PDA  whenever  they  have  knowledge 
thet  an  infant  formula  ouy  present  a 
haaard  to  human  health.  In  this 
rulemaking,  the  agenqr  is  proposing  a 
spectflc  reqaireasent  that  BMnofacturers 
must  notify  FDA  within  15  days 
whene»er  an  invaatlgstioa  indicates 
there  is  a  reeaooable  probebllify  of  e 
casual  relatioashlp  between  an  infant's 
death  aad  the  oooaamptioa  of  an  infant 
(otmula.  The  notifcatlon  shall  be  within 
15  days  of  rsoeivlng  such  iafofmatlon. 
Moreover,  the  propoeed  rsgnlatlons 
provide  thet  wtien  e  manuiactursr  does 
not  conduct  sn  investtgatioB  of  a 
complaint  the  complaint  file  must 
include  en  explanation  of  why  no 
inveetigation  was  conducted  and  the 
name  ^  the  reeponsible  individual 
■MkkSf  IIm  dadaion  not  to  investigate. 

tha  agsncy  believes  all  the  foregoing 
propoeed  requirements  coooemlng  the 
maintenance  of  a  complaint  file  are 
assent!  si  to  ensure  the  collection  of  the 
informatloo  neossssry  to  provide  an 
evaluation  of  the  significance  of  a 
consumer  complaint  snd  to  determine 
whether  a  haaard  to  health  may  exist 
These  criteria  are  oooslslent  with 


agency  requirements  concerning 
consumer  complaints  on  drugs,  medical 
devices,  biologies,  and  cosmetics. 

V.  Retaotioa  of  Records  Damoiistratfaig 
CoaapUanoa  WUh  Good  Manufacturing 
Practioee  and  Qualify  Control 


The  1980  amendments  require 
manufacturers  to  test  for  (1)  all  required 
nutrients  in  each  batch  of  infant  formula 
prior  to  distribution  to  ensure 
compliance  with  section  412(b)(3)(C)  of 
the  act  and  (2)  vitamins  A.  Bi.  C  and  E 
at  the  "final  product  stage"  in  order  to 
ensure  that  eech  batch  of  Infant  formula 
is  in  compliance  wth  section 
412(b)(3)(A)  and  412(1)  of  the  act.  The 
amendments  also  call  for  testing  to 
verify  the  shelf  life  of  the  infant  formula 
as  a  means  of  ensuring  compliance  with 
section  412(b)(2)(B)(ii)  of  the  act.  The 
propoeed  regulations  would  classify 
records  containing  the  results  of  all 
these  tests  ss  "necessary"  records  and. 
accordingly,  require  the  retention  of  all 
the  test  results.  FDA  would  need  access 
to  theee  records  containing  test  results 
in  order  to  determine  whether  standard 
procedures  and  practices  have  been 
followed  during  the  manufacture  of 
infant  formula  and  to  determine  the 
cause  of  any  obeerved  deviations  in 
nutrient  concentrations. 

The  1906  amendments  also  require  the 
retentioa  of  aU  certifications  and 
guarantees  of  analyses  by  premlx 
suppliers  end  all  records  necessary  to 
oooflim  the  accuracy  of  the  analyses 
made  to  provide  the  basis  of  premix 
certification  and  guarantees  for  the 
period  of  time  required  by  |  lO0.1OO(m). 
Premlx  manufacturers  routinely 
maintain  a  record  of  the  purity  of  the 
nutrient  or  ingredient  the  amount  of 
each  nutrient  or  ingredient  added  to  a    ' 
premlx.  and  the  analytical  testing  results 
necessary  to  verify  the  addition  of  the 
correct  amounts  and  purity  of  each 
nutrient  The  agency  is,  therefore, 
proposing  that  it  is  necessary  to  retain 
all  of  thne  recorda  and  make  them 
evellable  for  PDA  review  and 
evaluation  upon  request  The  review  of 
all  of  theee  records  is  necessary  to  be 
certain  that  a  premix  has  been  properfy 
prepared. 

Moreover,  the  1900  amendments 
provide  that  manufacturers  must  retain 
records  to  demonstrate  completion  of 
regulariy  scheduled  audits  as  required 
by  section  412(b)(4)(AHv)  of  die  act. 
Accordingfy.  the  agency  is  proposing 
that  manufacturers  maintain 
documentation  establishing  that 
regularly  scheduled  audits  by 
appropriately  trained  individuals:  (1) 
Are  conducted;  (2)  essurs  compliance 
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with  current  good  manufacturing 
practices  and  qualify  control 
procedures:  and  (3)  follow  the  firm's 
complete  audit  ptans  and  proceduree. 

Without  such  information  the  agency 
would  not  be  able  to  ascertain  when  or 
if  manufacturers  are  conducting  audits 
properiy. 

VL  Raoocds  Psttainfa^  to  Chaniical 
Contaminants 

The  agency  is  also  concerned  about 
potential  chonical  contaminants  which 
may  cause  an  infant  formula  to  become 
adultereted.  For  this  reason,  and 
becanae  retention  of  chemical 
contaminants  records  is  involved,  the 
agency  considered  indading.  in  this 
"record  retention"  propoaaL  a 
requirement  that  manufacturers  conduct 
tests  for  potential  chemical 
contaminants  and  that  the  results  of 
these  tests  be  retained  and  made 
available  for  FDA  review.  However, 
after  reviewing  the  isaues  involving  the 
establiahment  of  current  good 
manufacturing  practices  to  control 
potential  chemical  contaminants,  the 
agency  has  concluded  it  would  be  more 
appropriate  to  address  the  issues  in  the 
prop<Mal  on  current  good  manufacturing 
practices  qualify  control  that  the  agency 
expects  to  issue  in  the  near  future. 

Vn.  MisoaOanaous  Records 

The  1966  amendments  require  the 
retention  of  all  records  that  pertain  to 
food-packaging  materials  and  that  show 
that  such  mat^ials  do  not  cause  an 
infant  formula  to  be  adulterated  by 
virtue  of  the  fact  that  the  formula 
contains  an  unsafe  food  additive  (widiin 
the  meaning  of  section  402(eX^C)  of 
the  act).  Any  available  information  that 
indicates  whether  food-packaging 
materials  do  or  do  not  result  in  the 
presence  of  unapproved  food  additives 
in  infant  formula  is.  by  neoessify. 
required  to  be  retained  and  available  for 
FDA  review.  The  propoeed  regulationa. 
accordingfy.  contain  this  requirement 

Vm.  rimilHeas  of  Releiillea  ami 
Maintenanoe  of  Reoonb 

The  1906  amendments  also  require 
that  records  be  retained  for  at  Irast  1 
year  after  the  expiration  of  the  shelf  life 
of  the  products.  'The  agency  is  proposing 
to  require  record  retention  for  at  least  1 
year  after  the  expiration  of  the  shelf  life 
of  the  product  or  3  years  horn  date  of 
manufacture,  whichever  is  greater.  The 
3-year  limitation  makes  this  proposed 
requirement  consistent  with  the  record 
retention  requirement  in  21  CFR  113.100 
for  thermally  processed  low-acid  foods 
packaged  in  hermetically  sealed 
containers. 


DL  EnviroaaieBlal  faopad 

The  agency  has  determined  under  21 
CFR  2si4(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Eoonomic  Impart 

In  accordance  with  the  Regulatory 
Flexibilify  Act  (Pub.  L  90-354)  and 
Executive  Order  12291,  the  economic 
effects  of  this  proposed  rule  have  been 
analyzed.  This  proposed  rule  merely 
implements  the  requirements  of  the  1966 
amendments  and  will  not  generate  costs 
beyond  those  necessitated  by  the 
amendments. 

Therefore,  FDA  certifies  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibilify  Act  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
derive  from  this  action.  Further,  in 
accordance  with  Executive  Order  12291. 
FDA  certifies  that  this  proposed  rule 
will  not  result  in  a  major  rule  as  defined 
by  that  order. 

XL  Paperwork  Raducliun  Ad  of  1900 

Section  106.100  of  this  proposed  rule 
contains  collection  of  information 
requirements.  As  required  by  section 
3S04(h)  of  the  Paperwork  Reduction  Act 
of  IgiBO,  FDA  has  submitted  a  copy  of 
this  proposed  rule  to  the  Ofike  of 
Management  and  Budget  (OMB)  for  its 
review  of  this  collection  of  information 
requirements.  Odier  oiganizations  and 
individuals  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to 
FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMa  Rm.  3200.  New  Executive  Office 
Bldg..  Washington.  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

Xn.  Comments 

Interested  persons  may,  on  or  before 
March  27. 1909.  submit  to  the  Dockets 
Management  ftancfa  (HFA-306).  Food 
and  Drug  Administration.  Rm.  4-62. 5600 
Fishers  Lane.  Rockville,  MO  20057, 
written  comments  regarding  this 
proposal  TWo  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nun^>er  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


List  of  SubJecU  in  21  CFR  Part  100 

Food  grades  and  standards.  Infants 
and  children.  Nutrition,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  it  is  proposed 
that  Part  106  be  amended  to  read  as 
follows: 

PART  106— MFAHT  FORMULA 
CNIAUTY  CONTROL  PROCEDURES 

1.  The  authority  citation  for  21  CFR 
Part  106  is  revised  to  read  as  follows. 

Authoriiy:  Sees.  41Z  701(a).  52  StaL  lOSS. 
94  StaL  1190  (21  U.S.C  350a.  371(a)):  Zl  CFR 
5.1a  5.11. 

2.  Section  106.100  is  revised  to  read  as 
follows: 

Subpart  C    nacorda  and  Haporta 


S  106.100 

(a)  Every  manufacturer  of  infant 
formula  shall  maintain  the  records 
specified  in  this  regulation  in  order  to 
permit  the  Food  and  Drug 
Administration  to  verify  that  each 
manufacturer  is  in  compliance  with 
section  412  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act).  Such  records 
shall  indude  those  which  pertain  to: 

(1)  Nutrient  premixes; 

(2)  Quality  control 

(3)  Final  product  nutrient  testing 
results: 

(4)  Distribution: 

(5)  Microbiological  qualify  and  purify 
of  raw  materials  and  in  finished  infant 
formula: 

(6)  (Reservedl 

(7)  Manufacturer's  audits  of  current 
good  manufacturing  practices  and 
quality  control  procedures:  and 

(8)  Complaints. 

(b)  The  manufacturer  shall  maintain 
all  records  that  pertain  to  food- 
packaging  materials  and  that  show  that 
such  materials  do  or  do  not  cause  an 
infant  formula  to  be  adulterated  within 
the  meaning  of  section  402(a)(2XC)  of 
the  act. 

(c)  The  manufacturer  shall  maintain 
all  records  that  pertain  to  nutrient 
premixes.  Such  records  shall  indude, 
but  are  not  limited  to: 

(1)  All  results  of  testing  conducted  to 
ensure  that  each  nutrient  premix  is  in 
compliance  with  the  premix  certificate 
and  guarantee  and  specifications 
provided  by  the  premix  supplier. 

(2)  All  certificates  and  guarantees 
given  by  premix  suppliers  concerning 
the  nutrients  required  by  section  412(i) 
of  the  act  and  {  107.100  of  this  chapter. 

(3)  The  results  of  any  testing 
conducted  by  the  premix  supplier  to 
confirm  the  accuracy  of  all  certificates 
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and  gu«r«nt«M  concerning  nutriml 
premixe*  for  infant  formulas.  Such 
racorda  shall  Induda: 

(I)  The  results  of  tests  conducted  to 
determine  the  purity  of  each  nutrient 
required  by  section  412(i)  of  the  act  or 
1 107.100  of  this  chapter  and  any  other 
nutrient  listed  on  the  label: 

(li)  The  weight  of  each  nutrient  added: 

(iii)  The  results  of  any  quantitative 
tests  conducted  to  determine  the  amount 
of  each  nutrient  certified  or  guaranteed: 
and 

(iv)  The  results  of  any  quantitative 
tests  conducted  to  identify  the  nutrient 
levels  present  when  nutrient  premixes 
exceed  their  expiration  date  or  shelfUfa 

(retest  date). 

(d)  The  manufacturer  shall  maintain 
all  records  necessary  to  assure  proper 
nutrient  quality  control  in  the 
manufscture  of  Infant  formula  products. 
Such  records  shall  include  the  resulu  of 
any  testing  conducted  to  verify  that  each 
nutrient  reauired  by  section  412(i)  or 

1 107.100  of  this  chapter  is  present  in 
each  batch  of  Infant  formula  at  the 
appropriate  concentration.  This 
requirement  pertains  to  ineredients  in- 
process  batch  and  finished  product  from 
the  time  of  manufacture  through  its 
expiration  date. 

(e)  The  manufacturer  shall  maintain 
all  records  necessary  to  assure  required 
nutrient  content  at  the  "final  product 
stage."  Such  records  shall  include,  but 
are  not  limited  lo.  testing  results  for 
vitamins  A.  Bi  (thiaminel.  C  and  E  for 
each  batch  of  infant  formula.  "Final 
product  stage"  means  the  point  in  the 
manufacturing  process  prior  to 
distribution  at  which  the  infant  formula 
is  homogenous  and  not  subject  to  further 
d^adation  from  the  manufacturing 
process. 

(f)  The  manufacturer  shall  maintain 
all  records  perUining  lo  distribution  of 
the  Infant  formula.  Such  records  shall 
Include,  but  are  not  limited  to  sufficient 
information  and/or  data  necessary  to 
effect  and  monitor  recalls  for  the 
products  in  accordance  vvith  Part  7, 
Subpart  D  of  this  chapter. 

(g)  The  manufacturer  shall  UMintain 
all  recorda  pertaining  to  the 
microbiological  quality  and  purity  of 
raw  materials  and  finished  powdered 
infant  formula.  Such  records  shall 
include,  but  are  not  limited  to.  test 
resulto  for  SatmonelJa.  Liataria 
monocytogene*,  Eachencfiia  coli. 
BacHluM  canuM.  Cloeiridium 
perfringen*.  Staphylococci  aureus,  and 
the  Aerobic  Plate  Count  for  each  lot  of 
powedered  infant  formula.  If  a 
manufacturer  wishes  to  demonstrate  lo 
FDA  that  a  given  powdered  Infant 
formula  need  not  be  tested  as  required 
under  liiis  paragraph,  the  manufacturer 


may  request  an  exception  from  the 
requirement. 

(1)  Any  request  for  exception  must 
include  the  following  information: 

(i)  The  raw  material  microbiological 
specifications: 

(ii)  The  details  of  in-procets  heetlng 
and  other  processing  procedures  that 
may  affect  the  microbiological  quality  of 
the  prodtKt: 

(iii)  All  other  quality  control 
procedures  and  current  good 
manufacturing  practices  affecting  the 
microbiological  quality  of  the  product; 

(iv)  All  tests  resulu  that  pertain  to 
compliance  with  published 
microbiological  guidelines  for  infant 
formula:  and 

(v)  An  alternate  quality  control 
program  and  a  justification  that  the 
testing  proposed  by  the  manufacturer  is 
sufficient  to  assure  the  microbiological 
quality  of  the  product. 

(2)  The  Center  for  Food  Safety  and 
Applied  Nutrition  will  review 
information  submitted  by  an  infant 
formula  manufacturer  under  paragraph 
(gMl)  of  thia  section.  On  the  basis  of 
such  review  end  other  Information 
available,  the  Center  for  Food  Sefety 
and  Applied  Nutrition  may  accept  or 
reject  the  manufacturer's  contention  that 
testiiM  for  each  microorganism 
Identined  In  paragraph  (g)  of  this 
section,  in  each  lot.  is  not  necessery. 

(3)  If  after  completing  its  review  of  all 
information  submitted,  the  Center  for 
Food  Safety  and  Applied  Nutrition 
concludes  that  testing  each  lot  for  each 
microorganism  identified  in  paragraph 
(g)  of  this  section  is  necessary,  the 
Center  will  so  notify  the  manufacturer 
and  specify  the  reasons  therefore. 
Within  the  10  working  days  following 
the  receipt  of  this  notiflcation.  the 
manufacturer  may  request  under  1 10.75 
of  thia  chapter  lo  have  the  decision 
reviewed  by  the  Office  of  the 
Commissioner  of  Food  and  Drugs.  A 
determination  by  the  Director  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition  that  Is  not  sppealed  becomae  a 
final  agency  decision. 

(4)  AJfter  a  final  decision  by  the 
Director  of  the  Center  for  Food  Safety 
and  Applied  Nutrition  or  by  the  Office 
of  the  Commissioner  on  the 
microbiological  testing  requirements,  the 
manufacturer  shall  comply  with  this 
decision  or  the  product  will  be 
considered  to  be  sdulterated. 

(h)iReservedl 

(i)  The  manufacturer  shall  maintain  all 
recorda  pertaining  to  regulariy 
scheduled  audiU.  Such  records  shall 
contain  the  information  and  data 
necessary  to  assure  compliance  with 
current  good  manufacturing  practices 
and  quality  procedures  identified  In 


Parts  loe.  107. 100. 1ia  and  113  of  this 
chapter.  The  records  must  include 
written  assurances  from  the 
manufacturer  that  regularly  scheduled 
audits  by  appropriately  trained 
individuals  are  being  conducted  and 
that  the  complete  audit  plans  and 
procedures  f^r  the  firm  have  been 
followed.  The  actual  written  reports  of 
the  audits  need  not  be  made  available. 
U)  The  manufacturer  shall  maintain 
records  of  procedures  describing  the 
handling  of  all  written  and  oral 
compliants  regarding  infant  formula. 
Each  manufacturer  shall  follow  these 
procedures  and  shall  include  in  them 
provisions  for  the  review  of  any 
complaint  Involving  an  infant  formula 
and  a  determination  as  to  the  need  for 
ao  Investigation  of  a  possible  existence 
of  a  haxai^  to  health. 

(1)  For  purpoaes  of  this  section,  every 
manufacturer  shall  interpret  a  complaint 
as  any  communication  that  contains  any 
allegation,  written  or  verbal,  expressing 
dissatisfaction  with  a  product  for  any 
reason  that  may  concern  the  possible 
existence  of  a  hazard  to  health  including 
complaints  about  appearance,  taste, 
odor,  and  quality.  Correspondence 
about  prices,  package  size  or  shape,  or 
other  reasons  that  could  not  possibly 
reveal  a  possible  existence  of  a  hazard 
to  health  shall  not  for  compliance 
purposes,  be  considered  s  complsint 
and  therefore  need  not  be  made 
available  to  an  FDA  investigator. 

(2)  When  there  is  s  possible  existence 
of  a  hazard  to  health,  the  manufacturer 
shall  conduct  an  investigation  into  the 
validity  of  the  complaint  Where  such  an 
investigation  is  conducted,  the 
manufacturer  shall  include  in  the  record 
the  determination  of  a  poaaible 
existence  of  a  hazard  to  health,  or  lack 
thereof,  and  basis  for  the  determination. 
Where  such  an  investigation  Is  not 
conducted,  the  manufacturer  shall 
Include  In  the  record  the  reason  that  an 
investigation  was  found  to  be 
unnecessary  and  the  name  of  the 
responsible  person  making  such  a 
determination. 

(3)  When  there  is  a  reasonable 

Essiblllty  of  a  causal  relationship 
tween  the  consumption  of  an  infant 
formula  and  an  infant's  death,  the 
manufacturer  shall  conduct  an 
investigation  and  ahall  notify  the  agency 
as  required  in  i  10e.120(b)  within  15 
days  ol  receiving  such  information. 

(4)  The  manufacturer  shall  maintain  in 
a  designated  file  all  records  pertaining 
lo  complaints.  The  manufacturer  shall 
aeparate  the  files  Into  two  classes: 

(1)  Those  complaints  that  allege  that 
the  infant  became  HI  from  consuming  the 
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product  or  required  treatment  by  a 
physician  or  health  care  provider, 

(ii)  Those  complaints  that  may  involve 
a  possible  existence  of  a  hazard  to 
health  but  do  not  refer  to  an  infant 
becoming  ill  or  the  need  for  treatment  by 
physician  or  a  health  care  provider, 

(5)  The  manufacturer  shall  include  in 
a  complaint  file  the  following 
information  concerning  a  complaint 

(i)  The  name  of  the  infant  formula: 

(ii)  The  lot  number 

(ii)  The  name  of  complainant 

(iv)  A  copy  of  the  complaint  or  a 
memo  of  the  telephone  conversation  or 
meeting  and  all  correspondence  with  the 
complainant 

(v)  All  the  associated  manufacturing 
records  and  complaint  investigation 
records  needed  to  evaluate  the 
complaint 

(vi)  All  actions  taken  to  follow  up  on 
the  complaint  and 

(vii)  All  findings  and  evaluations  of 
the  complaint 

(6)  The  manufacturer  shall  maintain 
the  files  regarding  infant  formula 
complaints  at  the  establishment  where 
the  infant  formula  was  manufactured. 
processed,  or  packed.  The  manufacturer 
may  alternatively  maintain  such  files  at 
one  other  facility  if  all  records  required 
by  this  section  for  a  manufacturer  are 
readily  available  for  inspection  at  that 
one  other  facility. 

(k)  The  manufacturer  shall  make 
readily  available  for  authorized 
inspection  all  records  required  under 
this  part  or  copies  of  such  records. 
Records  shall  be  available  at  any 
reasonable  time  during  the  retention 
period  of  the  establishment  where  the 
activities  described  in  such  records 
occurred.  (Infant  formula  complaint  files 
may  be  maintained  at  one  other  facility 
for  each  manufacturer  if  all  required 
records  are  readily  available  at  that  one 
other  facility.)  These  records  or  copies 
thereof  shall  be  subject  to  photocopying 
or  other  means  of  reproduction  as  part 
of  such  inflection.  Records  that  can  be 
immediately  retrieved  from  another 
location  by  electronic  means  shall  be 
considered  ss  meeting  the  requirements 
of  this  paragraph. 

(1)  ReooKU  required  under  this  part 
may  be  retained  either  as  original 
records  or  as  true  copies  such  as 
photocopies,  microfilm,  microfiche,  or 
other  accurate  reproductions  of  the 
original  records.  Where  reduction 
tedbniques.  such  as  microfilming,  are 
used,  suitable  reader  and  photocopying 
equipment  shall  be  readily  available. 

(m)  Production  control  product 
testing,  testing  results,  complaints,  and 
distribution  records  necessary  to  verify 
compliance  with  Parts  106, 107, 109. 110. 
and  113  of  this  chapter,  or  other 


appropriate  regulations  shall  be  retained 
for  1  year  after  the  expiration  of  the 
shelf  life  of  the  infant  formula  or  3  years 
from  the  date  of  manufacture,  whichever 
is  greater. 

(n)  The  manufacturer  shall  maintain 
quality  control  records  that  contain 
sufficient  information  to  permit  a  public 
health  evaluation  of  any  batch  of  infant 
formula. 

Dated:  January  18, 1968. 
Frank  E.  Young, 

Commissioner  of  Food  and  Druga^ 
OtisR.Bowaa. 

Secretary  of  Health  and  Human  Services. 
(FK  Doe  80-1721  Filed  1-25-88: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26CFRPart1 
(EE-159-M,  160-M] 

Exdee  and  Inooaie  Taxes;  401(k) 
AiranQenienla  Under  the  Tax  Refomi 
Act  of  1986  and  Nondtocrlmination 
Rec|uirenienta  for  Employee  and 
Matching  ContrttMitions 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 

ACnON:  Correction  to  notice  of  proposed 
rulemaking. 


This  document  contains  a 
correction  to  the  Federal  Registar 
publication  for  Monday.  August  8, 1968, 
at  53  FR  29719  of  the  notice  of  pnqwsed 
rulemaking.  The  proposed  rules  relate  to 
cash  or  deferred  arrangements 
described  in  section  401(k)  of  the 
Internal  Revenue  Code  of  1966,  and 
nondiscrimination  rules  for  employee 
contributions  and  matching 
contributions  made  to  employee  plans 
contained  in  section  401(m)  of  the  Code 
by  the  Tax  Reform  Act  of  1966. 
FON  ranTNER  MPOnMATION  CONTACR 
Williams  D.  Gibbs.  Office  of  the 
Assistant  Chief  Counsel  Employee 
Benefits  and  Exempt  Organizations. 
202-377-0372  (not  a  toll-fr«e  number). 


Background 

On  August  8, 1968,  proposed  rules 
relating  to  cash  or  deferred 
arrangements  and  nondiscrimination 
rules  for  employee  contributions  and 
matching  contributions  were  published 
in  the  Federal  Registar  (53  FR  29n9). 
The  amendments  were  proposed  to 
conform  the  regulations  to  changes  in 
die  applicable  tax  law  made  by  the  Tax 
Reform  Act  of  1986. 


Need  for  Correction 

As  published,  the  proposed  riiles 
contain  a  typographical  error  which  may 
prove  to  be  misleading  and  is  in  need  of 
correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  rules  (EE-158-86. 160-86). 
which  was  the  subject  of  FR  Doc  88- 
17721  (53  FR  29719),  is  corrected  as 
follows: 

Paragraph  1.  On  page  29734.  tiie  third 
column,  eleventh  line  from  the  bottom  of 
the  page,  the  word  "foUo«ving"  is 
removed. 
DaleaCooda. 

Chief  Regulations  Unit  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc  89-1816  Filed  1-25-88;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33CFRPart165 
(CGO  05-SS-OI] 

Regulated  Navigation  Area.  Hampton 
~         ,VA 


AOCNCV:  Coast  Guard.  DOT. 

ACnoN:  Notice  of  proposed  rulemaking. 


v:  The  Coast  Guard  is 
considering  revising  the  regulated 
navigation  area  in  33  CFR  165.501  for 
Hampton  Roads.  Virginia,  to  provide 
special  operating  requirements  for  the 
Qizabeth  River  ferries  using  the  dodi  to 
be  constructed  at  the  foot  of  High  Street 
in  Portsmouth.  Virginia.  The  restrictions 
are  designed  to  ensure  the  safety  of  the 
passengers,  the  ferries,  and  other 
vessels  navigating  the  area. 

DATES:  Comments  must  be  received  on 
or  before  February  24. 1986. 
snnnmEI.  Comments  and  other 
materials  should  be  mailed  to 
Commander  (mpv),  Fifth  Coast  Guard 
District  431  Cra«vford  Street 
Portsmouth.  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copyii^  at 
the  offices  of  the  Commander.  Fifth 
Coast  Guard  District  in  Room  40eA.  431 
Crawford  Street  Portsmouth.  Virginia. 
Normal  office  hours  are  between  8A) 
ajn.  and  4:30)  p.nL^  Monday  through 
Friday,  except  Federal  holidays. 
Comments  may  also  be  hand^lelivered 
to  this  address. 


niONCONTACn 

Lieutenant  D.T.  Ormes.  Port  and  Vessel 


S7B0 


Fackral 
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Safety  Branch.  Fifth  CoMt  CMrd 
DUtrict  431  Crawford  StrMt 
PortsoKNith.  Virginia.  237O4-80M.  (8M) 


'Airrt _--- 

lnl«r««ted  p«raon«  ara  Invited  to 
partlcipata  In  thla  ralamaking  by 
■uboiittli^  writtcD-vtewa.  data,  or 
arfumanta.  Paraona  aubailttlng 

ooauMnla  ahoald  tnchida  thair  nawM 

and  addraaaaa.  tdantify  tfaia  aottoo  (CCD 
05-80-01).  and  tha  apaciftc  aactioa  of  tha 
propoaal  lo  which  thair  coniiaina  apply, 
and  itva  tha  raaaona  for  aach  ooaflMaL 

Oraraot  biformatkia 

Tha  draftara  of  thla  noMca  ara  LT  DlT. 
Omaa.  PlotKl  Offloar.  Port  and  Vaooal 
Safaty  Brwich.  Fifth  Com*  Cwd 
DIatrkt  iMi  CAFT  lt|.  RaWaf.  Profact 
Attoraay.  Fifth  Coati  Caard  Dlatotct 
Li«al8tafL 


If  adopted  thia  propoaal  wovld  tanpoaa 
oparatliM  raatrictloaa  oo  foniaa  bahif 
oparatad  for  Iha  Tkiawatar 
Tranaportattan  DIatrtct  Conuniaaioo 
(TRT)  that  will  uaa  a  naw  dock  bolM 
oaoalnwted  by  tha  City  of  PuHMOiith. 
•Ii^ali  11  lb  I  't  '  -""iT  "■ — •  •^- 
Diatrict  BiVtoaar  far  tha  Norfolk  DIaMct 
U.&  Amy  Corpa  of  BiflDaara. 
ooodMioaad  Ika  iHMBHa  of  a  paralt  far 
tha  ooMlncttaa  of  Hh  deck  on  ttw 
Coaat  Goanft  approval  of  ipadfic  plana 
for  tha  aafa  operation  of  tha  dock.  TlUa 
propoaal  wiO  knplaieiH  that  condition. 

Poor  boafc  raatricdona  ara  propoaed. 
The  raetrictiona  ara  deaigped  to  ( 
tha  aafaty  of  the  paaaenfara.  tha  I 
and  other  vaaaali  aavifatiat  the  i 
First  aao  of  the  dock  wiU  be  reatrktad 
to  vaaaela  baint  oparatad  as  ftniea  far 
TRT.  Second,  the  feniaa  will  not  ba 
allowed  to  raowin  moored  to  the  dock 
when  large  veeaela,  auch  as  atrcrafk 
carriers,  and  hqaefled  petroleoa  faa 
carriara  transit  tha  EUsaboth  Mvar. 
Third,  tha  fatriee  will  only  be  aBuwed  lo 
tie  up  long  enough  to  embark  and 
disembark  paseengara.  They  will  not  bo 
allowed  to  raraain  at  the  dock  walttaig 
for  a  predelennined  departura  time.  And 
fourth.  wh«n  a  fairy  is  tied  vp  to  tha 
dock,  the  master  or  anclber  licensed 
oflloar  aiaal  be  in  the  pilothooee  and 
prepared  to  immedlataly  get  the  vsasal 
underway  or  atop  pesasngar  loeding. 


)  raetrictiona  ara  necessary 
bacaoaa  of  the  confined  natura  of  tha 
Southern  Branch  of  the  BUiabeth  River 
in  the  immediate  vicinity  of  the  new 
dock.  This  situation  is  compounded  by 
tha  occasional  rafting  of  vessels  at  tha 
^4orfolk  ShipbulMtaig  and  Drydock  Co 
facilitiaa  on  the  eastam  bank  of  the 


Since  the  dock  ia  beii«  penaitted  for 
ferry  oparationa,  the  propoeel  raatricts 
the  use  of  the  dock  to  vaeeels  being 
operated  as  ferries  by  TRT. 

The  raatrlctions  on  mooring  ferrtea  to 
the  dock  during  the  transit  of  large  naval 
vaeeela  and  liqaafled  petroleum  gas 
carriers  ara  neoeeaary  due  to  the  Dmitad 
maneuvering  sbiiily  of  th*.se  vessela. 
These  vessels  and  their  accompanying 
tugboats  and  escorts  would  be 
hampered  by  the  praaenoe  of  a  fatry  at 
the  dock,  and  the  farry  would  be  et  riek 
if  moored  to  the  dock  during  andi  a 


Decause  of  the  axpoaed  neton  of  the 
dock,  the  ferriee  will  only  be  permitted 
to  otay  at  the  dock  for  the  ttane 
neoeeaary  to  conduct  paeeenMr 
oparationa.  Thia  maasura  ia  designed  to 
limit  the  haxarda  poeed  to  vaeeela 
transiting  the  srea  by  the  ferries  moored 
at  the  dock.  The  dockii^  fadUtiaa  at 
Wataraida  in  Norfolk  and  Portskk  in 
Portsmouth  provide  adequate  hdlitiae 
for  the  faniaa  to  r— sin  aworad  dnrtaf 
craw  iosl  braoka.  while  waiting  far  tha 
next  adtodatod  naa.  and  ovarnlghL 


The  reqairaaant  far  the 
another  boeneed  officer  to 
pitothooaa  while  moored  at  the  dock  ie 
bek«  impoeed  to  aMara  that  the  farry 
will  be  abla  to  raapoad  to  any 
davekipii^  situationa.  One 
the  location  ia  tha  iliagg  to 
fh»  tha  wake  of  poaaing  vaaaela.  By 
ramainiag  hi  Bm  pitothoqae  the  maatet 
or  ether  ItoaMod  ofBoar  wll  bo  abfa  to 
menMor  ether  veeeel  traffic  In  the  area. 
oondnct  any  needed  communications  by 
radio,  and  if  nacaaaary  take  action  to 
provide  far  the  aafaty  of  the 


Itobe 
Executive  Order  122*1 


Department  of  Tranaportation  ragnlatoty 
policies  and  procoduree  (44  PR  11094. 
February  20^  1979).  The  economic  impact 
of  thie  propoeal  ia  expected  to  be  so 
minimal  that  a  full  ragalatory  avahmtioo 
ia  unnecessary.  This  proposal  only 
impoaes  minimum  restrictions  on  how 
the  ferry  will  operate  at  tha  new  dock 
being  constructed  at  the  foot  of  High 
Street  Theee  reetrictiona  ahookl  not 
have  any  affect  on  the  economic 
viability  of  its  operation. 

Since  the  impact  of  this  propoaal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entitiaa. 


Thia  action  has  bean  thorou^ily 
raviawed  by  the  Coeat  Guard  and  it  has 
been  determined  to  be  excluded  from 
farther  environmental  documentetion  in 
accordance  with  section  2B2c  of 
Commendant  Inatruction  (COMDTINST) 
M1M7S.1B. 


This  nilemaking  haa  been  analyiad  in 
aooordanoa  with  the  priacipfai  and 
criteria  oonteined  to  Exacatlva  Order 
12912  and  it  haa  been  determined  thet 
thia  ralemaking  doea  not  have  aufflciant 
hderaUsm  implications  to  warrant  tho 
preparation  of  a  Fedetenem 


Uil  «f  Subtecto  to  »  CFR  Part  MB 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measorsa.  Veasela.  and 
Weterweye. 


In  conaideration  of  the  foregoing,  the 
Coast  Guard  propoaes  to  amoad  Part  106 
of  Titfa  SS.  Cods  of  Federal  Rcgttlatkms 
asfoUows: 


1.  The  aothortty  citation  far  Part  168 
itinaae  to  read  as  follows: 


:  39  UAC  U25  smI  USI:  M 
U.8.C  m:  49  Cni^  anrf  n  era  14K-1W. 

•iM-tl 


2.  Sactka  16BJ01  ia  amended  by 
adding  paragrapha  (d)(ll)(iv).  d(U)(v). 
and  (d)(13)  to  read  aa  foOowa: 


(d)  A^ukKMMw:  *  *  * 

(11)  Rettricdong  on  Vaase/  Operations 
During  AJrcrofi  Carrier  and  Other  Large 
NaveJ  Veeeel  Ttaneitt  of  the  Elizabeth 
River.  *  •  ' 

(Iv)  Notwithstanding  paragrafrfi 
(dMllXO  of  diis  section,  a  vesael  may 
not  remain  moorsd  st  the  Ehxabeth 
River  Ferry  dock  at  the  foot  of  High 
Street  in  Portsmouth.  Virginia,  when  the 
dock  is  within  a  safety  zone  for  a  naval 
aircraft  carrier  or  other  large  naval 
veaaeL 

(12)  RestricUont  on  Veaeel  Operations 
During  Liquefied  Petroleum  Com  Carrier 
Movements  on  the  Chesapeoiie  Boy  and 
Elizabeth  River.   *  '  * 

(v)  Notwithstanding  paragraph 
(d)(12Mi)  of  this  section,  a  vessel  may 
not  remain  moored  at  the  Elizabeth 
River  Perry  dock  at  the  foot  of  High 
Street  in  Portsmouth.  Virginia,  when  tha 
dock  is  within  a  safely  zone  for  a 
Uquefted  petroleum  gas  carrier. 
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(13)  Restrictions  on  the  use  of  the 
Elizabeth  River  Ferry  dock  at  the  foot  of 
High  Street.  Portsmouth,  Virginia. 

(i)  No  vessels,  other  than  ti^oae  being 
operated  as  a  ferry  for  the  Tidewater 
Tkansit  Transportation  District  may 
embark  or  disembark  passengers  or 
otherwise  moor  at  the  Elizabeth  River 
Ferry  dock  at  the  foot  of  Hi^  Street 
Portsmouth.  Virginia. 

(ii)  Any  vessel  being  operated  for  the 
Tidewater  Transit  Transportation 
District  may  not  moor  at  the  dock  longer 
than  necessary  to  embaric  pasaengers 
waiting  transportation  or  disembuk 
passengers  already  aboard  the  vessel 

(iii)  Tlie  master  or  anodier  authorized 
lioenaed  officer  must  remain  in  the 
pilothouse  and  be  prepared  to  get  the 
vessel  underway  immediately  or  take 
other  actions  necessary  to  ensure  the 
safety  of  the  vessel's  passengers, 
wrtienever  a  vesael  is  moored  at  the 
docL 
•       •       •       •       • 

Dated  Januaiy  13, 1989. 
AJLBiaed. 

Rear  Admiral  US.  Coast  Guard,  Coaunander, 
Fifth  Coast  Guard  District 
(FR  Doc  99-18U  Filed  1-25-89;  9>4S  am] 
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40CFRFart61 
lilD  FWL  2999  71 


Of  ■vuioas 


andlOtC 


n  Environmental  Protection 
Agency  (EPA). 

ACTMM:  ftopoaed  rule  and  notice  of 
public  hearing. 


r:  The  purpoae  of  this  proposed 
rule  is  to  add  Mediods  1088  and  lOeC 
*Determination  of  Arsenic  Content  in 
Ore  Samples  from  Nonferrous  Smelters" 
to  Appendix  B  of  40  CFR  Part  61.  These 
methods  are  being  proposed  as 
alternative  test  methods  to  Method  lOOA 
at  the  request  of  ASARCO.  In&  The 
request  was  made  to  preclude  a 
financial  hardship  on  the  company  by 
the  analytical  equipment  required  in 
Method  106A  and  to  allow  the  use  of 
standardized  company  procedures  that 
are  similar  to  Method  106A. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opporttmity  for  oral  presentation  of 
data,  views,  or  aiguments  concerning 
the  pn^MMed  rule. 


AATO:  Comments.  Comments  must  be 
received  on  or  before  April  11, 1980. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  Public 
hearing  by  February  16, 1989,  a  public 
hearing  will  be  held  on  Mardi  13. 1980 
beginning  at  lOM)  a.m.  Persons 
interest^  in  attending  the  hearing 
should  call  Foston  Curtis  at  (919)  541- 
1083  to  verify  that  a  hearing  will  be  held 

Request  to  Speak  at  Hearirtg.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  February  16, 1960. 
AOOMtgn:  Corrunents.  Coramenta 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131).  Attention:  Docket  Number  A- 
68-12,  U.S.  Environmental  lYotection 
AgeiM^,  Soudi  Conference  Center,  Room 
4. 401 M  Street  SW.,  WasUngton,  DC 
2048a 

Public  Hearing,  if  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laboratory,  Researdi  Triangle  Park, 
Nordi  Carolina.  Persons  interested  in 
attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify 
Foston  Curtis,  Emission  Measiuvment 
Brandi  (MD-19),  US.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Canine  27711.  tdephone 
(019)  541-1083. 

Docket  Dod(et  Na  A-86-12. 
containing  materials  rrievant  to  this 
rulemaking,  is  available  for  public 
inspection  and  oqiying  between  8:00 
a  jn.  and  4A)  pjn.,  Monday  throu^ 
Friday,  at  EPA's  Central  Docket  Sectioa 
South  Conference  Center,  Room  4, 401 M 
Street  SW.,  Washington.  DC  204ea  A 
reasonable  fee  may  be  charged  for 
copying. 

PON  RMTim  MPORMATION  CONTACT: 
Foston  Curtis  or  Rog«'  T.  Shigehara 
Emission  Measurement  Brandi  (MD-19). 
Technical  Support  Division.  US. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  (919)  541-1063. 
ANY 


L  Tlw  Rulemaking 

Proposed  Mediods  108B  and  lOOC  will 
allow  applicable  sources  to  use 
procedures  that  in  certain  cases,  are 
less  e:q)en8ive  and  easier  to  use  than 
the  existing  Method  108A.  Method  108B 
is  an  instrumental  method  that  is  very 
similar  to  Method  108A:  Method  lOeC  is 
a  colorimetric  procedure  that  has  been 
recognized  for  use  by  the  American 
Society  for  Testing  and  Materials.  The 
methods  have  been  used  extensively  by 
ASARCO  Incorporated  as  part  of  their 
ore  evaluation  program.  They  have 
requested  that  these  methods  be 
accepted  as  alternatives  to  Method  106A 


and  have  submitted  information 
describing  the  methods  in  detail  and 
data  to  establish  their  validity.  This 
request  is  based  on  ASARCO's 
successful  use  of  the  methods  and  their 
desire  to  avoid  a  financial  hardship 
being  placed  on  their  two  laboratories 
throv^  the  purdtase  of  accessory 
equipment  for  Method  106A.  This 
proposal  will  primarily  affect  ASARCO. 
but  other  applicable  sources  «vithin 
primary  copper  smelters  may  choose  to 
use  these  methods. 

This  rulemaking  does  not  impose 
emission  measurement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard  or  make  it  more 
stringent  Rather,  the  rulemaking  will 
add  alternative  test  methods  of  t^iich 
they  are  already  subiect 

n.  Aihnliiistialiv*  Requireaienta 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  pn^ioeed 
revisions  in  accordance  with  section 
307(dH5)  of  the  Qean  Air  Act  Persons 
wishii^  to  make  oral  presentations 
should  contact  EPA  at  Ae  address  given 
in  die  AOONESace  section  of  this 
pr^mble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  widi  EPA  before,  during,  or 
within  30  days  after  the  hearing.  Written 
statements  aiiould  be  addmsed  to  the 
Central  Docket  Section  address  given  in 
the  A00NCS9CS  section  of  this 
preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  woridng  hours  at  EPA's  Central 
Docket  Section  in  Washington.  DC  (see 
I  section  of  this  preamble). 


B.  Docket 

The  docdcet  is  an  oiganized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considerd  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principcd  purposes  of 
the  docket  are  to:  (1)  Allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and  (2)  serve 
as  die  record  in  case  of  judicial  review 
(except  for  interagency  review 
materials)  [Section  307(d)(7)(A)]. 

C  Office  of  Managerrtent  and  Budget 
Review 

Executive  Order  12291  Review.  Under 
Executive  Order  12291,  EPA  must  judge 
whether  a  regulation  is  "major"  and, 
therefore,  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  This 
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nileiMkiat  would  not  rssiih  in  sny  of 
Um  sdwrM  Koooaik:  tlTtcta  Ml  fortli  in 
SMtkm  1  of  Um  Order  ■«  grooods  for 
nndin«  •  "imKit  rulo."  H  will  not  h«v« 
•fi  anniMil  effect  on  th«  •conomy  of  9100 
million  or  more,  nor  will  it  roMilt  in  a 
Biafor  incresM  in  coats  or  pricaa.  TiMra 
will  ba  no  algniftcant  advaraa  affacts  on 
oompatltkm.  anployraant  invaatmant, 
productivity,  innovation,  or  on  tho 
ability  of  U.S.-baaad  antarpriaaa  to 
Gooipata  with  foraign-baaad  antaiprists 
in  domastic  or  axport  markats. 

D.  RtgukHory  Fkxibility  Act 
CompHance 

rufaaant  to  tba  provistena  of  S  US.C 
e06(bK  I  baraby  cartlfy  that  diia  attMihad 
nila.  If  promulfBtad.  will  not  hava  any 
aconomic  impact  on  hmU  antitiaa 
because  no  additional  ooats  will  ba 
incurrad. 

Thia  rulemakli^  doaa  not  oonUia  any 
informatioa  coUaction  raqalraoMnts 
aublact  to  OMB  laviaw  aodar  tha 
Paperwork  RadwrttoB  Act  of  199a  44 

u.s.casin«««a9. 


UMaf 


iB«lCriP««91 


Air  poOution  control  Aabastoa. 
Afwnlc  BarytUum.  Haiaidous 
matariala.  Marcury.  ud  Vtaiyl  chlorida. 


Dale:  laMary  ia 
Oaal.aay 

Actu^AmhtontAdKtMttratorforAJrand 
KouiotMM. 

It  ia  propoead  that  40  CFR  Part  91  b« 
amandad  aa  idUows: 

PAIIT9t-(AMD«)CO] 

1.  Tha  authority  for  40  CFR  PSft  91 
contiauaa  to  read  aa  follows: 

Alheiltj  SMnioos  101.  IIZ  114. 118.  and 
am  of  the  aeen  Air  Act  ea  emeMled  (42 
UAC  7401.  74tJ.  7414.  741*  and  TSOI). 


191.194   U 

2.  bi  1 91.19«(dX2).  "ooodmct  miaaloo" 
in  the  first  sentence  la  corractad  to  read 


I  •1.174  lAiiiimiii 

i.  In  I  ei.l74(fX2).  -Method  109^"  in 
tha  second  sentence  ia  ravissd  to  rsad 
"Method  109A.  109a  or  lOOC" 

4.  In  1 91.174(fM31.  "Ri"  la  dM 
equation  la  corrected  to  read  11^'* 


S.  By  addii«  Madiods  19«  I 
to  Appendix  B  aa  follows: 

— Tasi 


J.  AppliaMlity  and  Principh 

1.1    Appitcabtfity.  nia  awthad  sppMis  la  tha 
detemioaMoe  of  laortsak  aiawiic  (As) 
conlani  of  process  ore  and  rsvarbaratory 
BMlto  samples  (roaa  nonfsrraes  sawltars 
and  other  sowcos  as  spedftsd  la  the 
lesulsWcws,  flsaylss  msHli  la  aa 
OMljrtlGal  ooMJSiMratioa  rsalsr  «Ma  M 
M  As/sd  BMy  bo  aaalyaad  by  Ihle 
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a.U    HyAochloffcAddlHCn. 
Coooaatralad.  HANDLE  VVrm 
CAUTION. 

U    Analysts. 

SX1    Walor.  SaaM  as  In  Section  11.1. 

iXX    Slock  Arssntc  Slaadard.  \Si  m%  As/mL 
Dissolve  1  JaOS  g  of  prioMry  grMls  A«Ob 
(dried  at  MK'C)  in  s  400-ml  beaker  with 
10  ml  of  HNOb  end  S  ail  of  HO.  Cover 
with  s  wslch  glass  snd  heel  fenlly  until 
dissolution  is  complste.  Add  10  ml  of 
HNOb  sad  »  ml  of  HOG.,  eraporsle  10 
straag  haws  of  HCXX  and  rednce  to 
aboat  ao  ml  of  voluaw.  CooL  add  100  mi 
af  walsr  aad  100  ml  of  HCL  aad  tranafsr 

CHUIivaly  to  a  1-Utar  volaawtric 
.  Dilate  to  voIuom  with  wslsr  and 


Arsantc  boend  la  ors 
is  Hberaled  by  sad  diassttoa  ead 
aaalyaad  by  nam*  atonic  sbeorptioa 
gaactropboioaMtiy. 

lAppomtm 

S.1    Saaipis  Prsperadoa. 

2.1.1  TeOoa  Beakers.  IMVad. 

2.1.2  Cfadaalad  PIpets.  S-eU  dlspossblSi 
2.14    Credaalsd  Cyltndsr.  ao-mL 

X.1.4    Vohonetric  Plask.  100«L 

a.lJ    Aaalytical  Balance.  To  aweswe  within 

aimg. 
X\M    HotPlela 

11.7    NrchkvieAddPSaBeHaod 
12    Analysis. 
Ill    Spectrophotometer.  Bqeipped  with  ea 
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Unless  odierwise  spedlUd  oee  j 
ChsmirsI  Sodety  (ACS)  recant  yade  (or 
squivsleal)  chsmicala  thronghouL 
U    Sempie  Preparstioo. 
11.1    Wetar.Deioniasd  distilled  to  meet 

Amsricea  Sodety  for  Testing  snd 

Metariala  Speciflcetion  D 1109-74.  Type 

1 
114    NitHc  Acid  (HNa).  ConosBlraled 

HANDLE  WITH  CAUTION. 
114    Hydroflaoric  Add  (HF).  Coocenlrated. 

HANDLS  Wmt  CAUTION. 
114    PaRyoricAcid(HCIO.).70P««aaL 

HANDLE  WITH  CAUTION. 
Heto.    Bscsaaa  of  its  caustic,  biyeecopic. 
and  dsflegrattag  aatura.  ass  extreme  cars  ia 
kandUi«  HOO..  Keep  seperato  boai  water 
snd  cxtdiiable  amlarials  to  prevent  vifarous 
svoletiaa  of  bssL  aponlaaeous  ooaUwstion. 
or  expioeioa.  Heet  solstioos  ooniainiag 
Haa  only  in  hoods  specifically  designed  lor 
HOOt. 


144    Aostylene.  Suitable  quality  for  stomic 

sbsorption  snalysis. 
114    Air.  Suitsbis  quality  for  atomic 

sbsorption  snalysis. 
124    Quahty  Assurance  Aadil  Seaiplea. 

Same  ee  in  Method  10SA.  Section  111 

4L  Prvceoun 

4.1    Semple  Collection.  Seme  as  in  Method 
lOOA.  Section  4.1. 

Sampe  Preparation.  Weigh  100  to  1000 
mg  of  Tincly  pulvenzed  aampls  to  the 
nee  rest  0.1  mg.  Transfer  the  sample  lo  a 
ia0-ml  Teflon  beaker.  Diaaolve  the 
sample  by  edding  IS  ml  of  HNOt.  10  ml 
of  HO.  10  ml  of  HF.  and  10  ml  of  HdOi 
hiihe  exect  order  as  daecribed.  and  let 
stand  lor  10  minutes.  In  s  HCKX  fiune 
hood,  heat  aa  a  hot  plate  aalil  1-2  sri  af 
HCXX  remain,  then  cooL  Add  20  ml  of 
weter  and  10  ml  of  HCL  Cover  end  wenn 
snlil  the  soluble  sells  srs  in  solation. 
CooL  and  tranafer  quantitatively  to  a 
100^  volumethc  flask.  Dilute  to  the 
Bierk  with  water. 

SpecUaphelemslet  Preparattca.  Saase  ee 
ia  Metiaid  UNA.  Section  44. 
44    Prapaiatiaa  of  Standard  Solutioaa. 
44.1    PIpet  1.  S.  la  and  25  ml  of  the  stock  As 
solution  into  seperate  lOO-ml  flesks.  Add 
2  aa  of  HdOk  10  ml  of  Ha  and  dihite  to 
lbs  mark  with  water.  This  uriU  provide 
standard  concentrations  of  10.  SO,  100, 
aad  280  p%  hMJaA.  For  lower  level 
arsenic  samples,  use  Method  108C 
Meesurs  Ihe  standard  sbeorfoances 
liw  reagent  blenk.  Check  these 

frequently  egainet  the  blenk 
a  analysis  to  snsura  that 
drift  has  not  occurred. 
Prepere  e  standard  curve  of 
sbeorbeaoe  verses  coocentretion. 
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(Wa>a.    For  inatrumenU  equipped  with 
direct  oonoentratioa  teadout  devices, 
preperatioa  of  a  standard  curve  will  not  be 
neoeesaiy.)  In  all  caaes.  follow  calibratioa 
and  oparatianal  procedures  in  Ihe 
manafacturar's  instruction  manual  Maintain 
s  Isboralory  log  of  sU  calibratians. 
44    Analysis. 


44.1    nrsnidr  flafmliiilhia  Dslsii^as  Ihs 
absorbanca  of  each  sample  aaiag  dto 
blank  aa  a  reference.  If  ttie  sai^e 
ooaoaatratioa  falls  oateide  the  rai^  of 
-  the  caUfaration  curve,  make  an 
spfwtipnMv  QinniOD  wnn  zpcioun 
HOa/W  peroeat  HQ  (prapated  by 
dUaliBg  2  ml  ooaosatralad  HCn.  aad  10 
■1  caaeeakalad  HQ  to  100  ari  with 
water)  eo  that  the  fiaal  ooKsatraliaa 
islls  within  tha  laaoB  of  the  oarva.  Ftasi 
tito  carve,  detemiae  the  As 
concentration  In  eech  semple. 

444    Mendatory  Check  for  MatrbcBfEsctsoa 
the  Arsenic  Reenhs.  Seme  as  hi  Medwd 
12.  Sactioo  144. 40  CFR  Part  SO 

444    Audit  enelysie.  Seme  aa  hi  Mednd 
108A.Sectiao444. 

&  Calculation 

Seme  as  in  Method  lOBA.  SecUaa  1 
ABMiognphf 

Seme  as  hi  hMhod  108A.  BfbBography. 
-n  I       I     If     ef  i 


hApplioabiatfamdPtiiiciph 

1.1    AppttnWRy.lhlBSMted  applies  to  the 

conteatofpnoasi 

mette  samplee  hvB  I 
and  other  eouroea  aa  apadSed  hi  tte 
regolatiaas.  This  nwthod  la  appUcahfe  to 
samples  having  an  aaalytiGal 
concentraliaa  lees  then  M  fig  Aa/ad. 
14    Principle.  AteeaicbaiBdia  ere  1 
is  Mbesslsd  by  acid  illomtliin  mat 
enalyied  by  Ihe  aMiybdenam  Mae 
photaaetricpracadure. 


11    Sample  Preparatiaa  aad  DistOIatiaa. 
11.1    Anelytical  Balance.  To  BMeewe  to 

wMhtaOilBig. 
114    BilissiiijiiFlaak.30Oa»L 
2.14    Hot  Plate. 
2.14    DistiUetion  Apperatus.  Na  8, 

American  Society  for  Testing  aad 

Materials  (ASTM)  ESQ;  detailed  hi  Figure 

lOOC-1. 
114    Graduated  CyHnder.  SOmL 
114    Psrchhaic  Add  Fteme  Hood. 
24    Analyaia. 
24.1    Fhotoneler.  Capable  of  BMasuriiv  at 

660  im* 
244    Volumetric  Flasks.  SO- and  lOO-mL 

3.Reagenta 

Ualeea  otherwise  specified  aae  ACS  reagent 

grade  (or  equiveient  cheaycele)  Ouoaghout 

S.l    Sample  neperelion. 

114    Wetar.DeioniBeddistiBedtomeet 
ASTM  Spedficetion  D 1193-74.  lype  1 
When  h^  concentrations  of  organic 
awtter  ere  not  eicpected  to  be  present. 


the  aaalyat  may  omit  the  KMaQ.  test  for 

oxidizable  organic  matter. 
114    Nitric  Add  (HNQi).  Concentrated 

HANDLE  Wim  CAUTION. 
114    Hydrofluoric  Add  (HF).  Concentrated. 

HANIX£  WITH  CAUTION. 
114    Sulfuric  Add  (HtSOi).  Concentrated 

HANDLE  WITH  CAUTION. 
114    Prechloric  Add  (HCXU  70  Percent 

HANDLE  WITH  CAUTION. 
Noto.    Because  of  iUcaastic.  hygroscopic 
snd  deflagrating  natare.  aee  extreme  care  fai 
handling  HCIOt.  Keep  eeperate  from  water 
end  oxidizable  materiab  to  prevent  vigorous 
evohition  irf  heat,  spontaneous  combustion, 
or  explosioa.  Heet  sohUona  ooatahaag  HCKX 
oaly  in  hoods  specificsUy  dssigiBd  fsr  HOg. 
114   HydrochhaicAdd(HCU. 

Concentrated.  HANDLE  WITH 

CAUTION. 
S.IJ'    Dihite  Hydrochloric  Add  Add  one 

part  coBcentratiuB  HQ  to  nine  peits 

114    t^pfkadneSalfBteHra^h-HtSai. 

114    PotassiBmBtamids(KBH- 

11.10    Broayaa  Water.  Sataaated 

12    Analysis. 

34.1    Water.  SeoM  ee  hi  Section  11X 

344    Meth^  Orange  Sofartion.lgj%ter. 

124    AnmMniamMolybdeteSoiutian.Bg/ 
Uter.  Diaeohre  04  g  (NHthMfQM.tfiiO  hi 
water  hi  a  100«d  vohnaetiic  flask,  and 
dSnte  to  the  marfc.  This  solutiaB  shall  be 
freehly  prepared 

344    Standard  ArasnicSohitian.  10  m  As/ 
■L  Diaaolve  OLlsao  g  of  ASA  hi  100  ad 
HQ  tai  a  l-Uter  vohoMtric  fleak.  Add  200 
ail  of  water.  cooL  dilute  to  the  maik  with 
water,  aad  B^x.  TVsnsfsr  100  ad  (tf  this 
-  sohitian  to  a  l^ter  volumetric  Beric  add 
40  ml  HCL  oooL  dilute  to  die  maik.  and 
mix. 

344    Hydrazine  Sulfate  Sofaaion.1g/hter. 
dissohre  Ol  g  of  (NIfch*l^SOt  in  weter. 
end  dilute  to  100  nd  in  a  volumetric  Bade 
This  solution  rimll  be  freshly  prepered. 

124    PstassiaB  Bnmate  (KBrOk)  Sointion. 
OJB  PeroaaL  Dieaolve  04  g  KBtOb  hi 
water,  and  dihite  to  1  bter  with  water. 

34.7    Ammoohaa  Hydroxide  (NHiOH). 
Cmcentrated 

344    Boiling  Granules. 

344    1/1  Hd/Wster.  Dihite  equal  parte 
concentrated  HQ  with  water. 

4.  Procedure 

4.1    Sample  Preparation  and  DistiBatian. 

4.14    Wei{^  14  g  of  finely  pulverized  sample 
to  the  nearest  Ol  oig.  Transfer  tfw 
sample  to  e  30Oad  Erimmeyer  flaak  ead 
edd  15  ml  of  HNOi.  4  ml  na  2  ml  HF.  S 
ml  HCIU.  end  IS  ml  IkSa.  hi  a  HQO. 
fume  hood,  heat  on  a  hot  plate  to 
decompose  the  sample.  Then  heat  while 
swirhng  over  an  open  flame  until  dense, 
white  fuaws  evolve.  CooL  add  15  ad  of 
water,  swirl  to  hydrate  the  KSOi 


coaylelely.  aad  add  several  boihag 
manalsa.  Coal  to  roam  t^au^vat^ia. 
4.14    AddlgafKBr.lghydradnesulfata. 
aad  SO  ml  HCL  Immediately  ettach  the 
distiEaOan  head  with  1 
dipifaesidesnBfartaa! 

1 2S  ad  af  water  end  2 
.  Keqi  the  yadaated 
lineheakarafcoU 
weter  deriag  dietMeHnn  Dtotdl  mad  the 
te^Mratare  of  the  vapor  hi  the  flaA 
reaches  107  *C  When  distiiialion  ie 
complete,  remove  the  flask  from  the  hot 
plate,  end  etmahaneonsly  wesfa  dewa 
the  side  ena  with  water  es  it  is  reawved 
bom  dw  cylinder. 
4.14    If  the  expected  arsenic  content  is  in  the 
range  af  04030  to  OHO  percent  ddate  the 
dietdlBto  to  tte  S»ad  marie  of  dm 
cj^indsr  with  walsr.  stopper,  aad  mix. 
IVaaafsr  a  &»ad  ahqael  to  a  SOmI 

:  flaek.  Add  18  ad  of  water  and 
.  Place  the  Beak  on  shot 
Igsirtlyantdthel 
Ithecokrafamthyii 
hKbcatar  persists  apoa  ths  addHion  of  1- 
2  drape.  Cool  the  flask  to  roam 

A^^^Ma^^^i^kOBa^^     ^^^M^^^ft^^^  ^^^^t  ^^  aL^ 

yellow  cokir  of  die  taidicatar  widi 
drapwiee  additiana  of  NHiOH.  Brii« 
badi  to  dto  red  oaka  by  drapwiee 
edditiaa  of  ddate  Ha  aad  add  10  ad 
■  Proceed  with  ttei 


Hiadw 
Aac 


section  44. 
4.14    If  the  expected 

range  of  04002  to  ObOOlO 
transCer  eidtor  dm  entira 
or  dte  aMaanred  remaining  dietdlate  from 
above  to  a  2SOad  beeker.  Wash  the 
qfBnderarithtwosMceasiiepoitioosof 
ooacaatrated  HNGb.  addhig  each  porton 
to  the  dwtdlate  ki  dm  beaker.  Add  4  ad 
ofoanoenliatedHCIO..e 
ead  cover  urith  a  flat 
sli^itly  to  one  eide.  Bod  gendy  on  e  hot 
plete  imtil  the  vohane  is  redaoed  to 
approxiautely  10  mL  Add  3  ml  af  HNG^ 
and  omtinue  the  evaporation  until 
HOOt  is  refluxing  on  the  beaker  cover. 
Cool  briefly,  riaae  dm  aoderside  of  the 
watch  glass  and  the  inside  of  the  beaker 
Witt  aboia  1-6  ml  of  water,  cover,  end 
coatfawe  the  evaporatioa  to  expel  aU  but 
2mlofdieHCIO.. 
Note. — If  the  solution  eppeara  doady  due 
to  e  small  emount  of  entimony  rtietilliail  ever, 
add  4  ml  of  1/1  HQ/water  and  S  ml  of  water, 
cover,  end  weim  gently  until  dear.  If 
doodinees  persists,  edd  5  ad  of  HNOb  end  2 
ml  HiSOt.  Continue  the  evaporation  of 
volatile  edds  to  soluhiliie  the  entimony  untd 
dense  white  hones  (dHiSGh  nppear.  Retain 
at  least  1  ad  of  die  lUOt.  To  dm  2  ad  of 
HCIO.  acdntion  or  1  ad  of  die  I^SO.  solution, 
add  IS  nd  of  water,  bofl  gently  for  2  minates. 
and  tlien  oooL  Proceed  with  the  molybdennm 


UMI 
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blue  color  d»vlop«niH  by  MulrailslM  ttM 
•olultoa  diractly  ta  Um  bo«k«r  |uai  to  tho 
y«llow  IfMbcalor  ooior  by  dropwiM  MkUllofi 
or  NH.OK  liisl  brtM  bMk  Um  r«d  eoUtr  by 
dropwiM  addllloa  oi  dlhil*  HCL  Trantfar  th« 
•oiullon  to  a  90-«l  vohimaMc  (Uak.  and  nna« 
IIm  bookar  auccaaalvaly  with  10  mJ  of  dllutt 
HCL  IbUowad  by  Mvaral  aiiMll  poiilona  of 
walar.  Al  this  point  Dm  voiuma  of  tolutlon  tn 
tha  lUak  ahould  ba  no  mm  llun  40  ml. 
ConliiMM  with  tha  oolar  dsvalopaMni  aa 
iaacribad  in  Mctio«  4X 
4J    Analyala. 

4X1    Add  1  ml  of  KBKX  aolution  to  Iha  fhak 
and  haal  on  a  low-tawparatura  hot  piata 
to  about  SO  'C  to  oxidtxa  Iha  aracnic  and 
■Mthyl  orange.  Add  5.0  ml  of  ammonium 
molybdata  aohitlon  to  th«  wann  aolutlon 
and  mU.  Add  Z.0  ml  of  hydraiina  sulfala 
■dullon.  dilula  until  th«  tolution  comaa 
within  tha  nack  of  tha  flaak.  and  mix. 
Ptaoa  In  a  400-ml  baakar.  SO  percanl  full 
of  boiling  walar  for  10  mlnulaa.  Enough 
hMl  ■Mial  ba  awppliad  to  prevent  tha 
wal«r  bath  from  cooling  much  below  tha 
boiling  polni  upon  inMrting  Iha 
volumalrlc  flaak.  Remove  the  flatk.  cool 
lo  roon  lemparature.  dilute  to  Ihe  mark, 
and  miK. 
4X2    Tranafer  a  aultabla  portion  of  tha 
rafaranoa  tolutlon  to  an  abaorplion  call 
•nd  ad|uat  tha  photometer  lo  the  initial 
Mttln^  iMtag  a  light  band  centered  at  060 
MB.  WbUa  maintaining  this  pholoaatar 
1  take  the  photometric 
of  tha  calibratloa  aoiutkNM 
foUotvad  by  tha  aamplaa. 
O    Praparalkm  of  Calibration  Curve. 
Tranafar  1 A  2JX.  4  a  sa  12JX  ISA  and 
aOiO  ml  of  alandard  araanlc  aolulion  (10 
|tg/ml)  lo  aach  of  lavan  SO-ml  volumetric 
llaaka.  Dtluta  to  20  ml  with  dilute  HCl. 
Add  ooa  drop  of  methyl  orange  aotutktn 
and  natitrallaa  lo  Iha  yallow  color  with 
(kwwtoa  additioa  of  NH.OH.  |uai  bring 
bacK  lo  tha  rad  color  by  dropwlaa 
addition  of  dilula  HCl.  and  add  10  ml  in 
axceaa.  Proceed  with  the  color 
davalopaiant  aa  deacribed  In  Section  4.2 
Hot  Ika  pkotometric  reading*  of  Iha 
coMraHon  aolulion*  againal  ^  Aa  par  90 
■I  af  aolutlon.  PVom  the  curve,  dalarmlna 
Ibe  A*  concentration  in  each  aampte. 
4.4    Audit  Analyai*  Same  aa  In  Method 
10SA.  Section  4.5J. 

A  Cakuhlion 
8aaM  aa  la  Method  lOSA.  Saclloa  S. 
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:  Health  Care  Financing 
AdminlstraUon  (HCFA).  HHS. 

action:  Propoaad  rul«. 


We  are  propoaing  to  establish 
■  relative  value  guide  for  uae  in  all 
carrier  localities  in  making  payment  for 
anesthesia  services  furnished  by 
physicians  under  Medicare  Part  B.  This 
proposal  would  implement  section 
4048(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1967.  The 
proposed  relative  value  guide  is 
designed  to  ensure  that  payments  using 
the  guide  do  not  exceed  the  amount  that 
would  have  been  made  under  the 
current  payment  system.  Although  the 
statute  requires  that  the  uniform  relative 
value  guide  be  effective  for  services 
furnished  on  or  after  January  1. 196B,  we 
are  proposing  lo  delay  tha  eflactiva  date 
until  March  1.19ML 

BATl:  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5tt)  p.m.  on 

February  27. 1988. 

aoonns:  Mail  comments  to  the 
following  address:  Fiaalth  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  BERG-480-FC  P.O.  Box 
28676.  Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addreaaaK 

Room  SOO-G.  f  lubert  H.  I1umphrr>- 

Building.  200  Independence  Ave..  SW.. 

Washington.  DC  or 
Room  132.  Est  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-480-P.  CommenU  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
Room  308-C  of  the  Department's  offices 
al  200  Independence  Ave.,  SW.. 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7800). 


lames  Menas.  (301)  986-4507. 


fARVI 

LBackgroood 

Under  our  current  regulations  (42  CFR 
405.552  and  405.553).  anesthesiology 
services  personally  furnished  by  a 
physician  are  reimbursed  on  a 
reasonable  charge  basis  under  Part  B  of 
the  Medicare  program  (Supplementary 
Medical  Insurance).  In  addition, 
payment  on  a  reasonable  charge  basis 
under  Medicare  Part  B  can  be  made  lot 
the  physician's  persona!  medical 
direction  that  he  or  she  furnishes  lo  a 
qualified  individual  (for  example,  a 
certified  registered  nurse  anesthetist 
(CRNA)). 

As  a  condition  for  reasonaSU;  i.haige 
payment,  the  physician  may  noi  tiirect 
more  than  four  concurrent  aneitihebia 
procedures  at  a  time,  must  be  physically 
present  in  the  operating  suite,  and  may 
not  perform  any  other  services  during 
the  same  period  of  time.  In  addition  to 
these  requirements  and  prohibitions,  the 
physician  is  required  lo  perform  several 
personal  services  to  the  patient  before, 
during,  and  after  the  procedure  such  as 
examining  the  patient  and  personailv 
participating  in  Ihe  most  demanding 
parts  of  the  procedure. 

Medicare  carriers  processing 
anesthesia  claims  calculate  ihe 
reasonable  charge  for  anesthesia 
services  based  on  Ihe  following: 

•  Base  value  units  assigned  lo  tht; 
specific  procedure  performed  Iha  I 
represent  the  value  of  all  anesthesia 
services  except  the  value  of  Ihe  hcIuhI 
lime  spent  administering  the  Hneaihc*!.* 

•  Time  units  that  represent  Ihe 
elapsed  period  of  time  fnim  wh^r  tfir 
anesthesiologist  prefMres  Ihf  pmIkm  i  I  >< 
induction  and  ending  when  ihe 
anesthesiologist  is  nn  lon>t)  i  >••  t>*°iM>ii.ii 
attendance  lo  the  pHiit-m  1  h«*  cdn i»T 
allows  no  more  than  one  time  unit  I<m 
each  IS  minute  lnter\  hI 

•  The  carrier  may  Hlt>«>  .%>v.  hhi'Ii'm-i 
units  that  take  inio  an  uuni  i«pi*ci.i' 
(actors  such  as  the  tt^tr  ur  ptiv«ir>i* 
rnndition  of  the  palier^t  AImmi*  hs 
percent  of  the  cami'i*  rt**  <>unixr 
mndiHer  units 

The  sum  oi  ihesv  uinik  •<>  ninlri-iM  u  \i\ 
tlie  lesser  of  ihe  indix  xlual  phv«in'iii'» 
cuslomar)'  charge  conv»*r<«ion  f/ir'n*  oi 
the  prevailing  chary*-  r.i>nvcr«tun  IdLioi 
and  compared  with  the  liilli-d  chdrg«;  to 
arrive  at  Ihe  reasonalde  cluirge  for  ihf 
physician's  anesthPBiM  service  llie 
individual  physician's  ciii^iomark-  <  Ii.iih* 
conversion  factor  i«derii»»fl  from  il  • 
physician's  billed  chctrgcs  and 
underlying  hrise  time.  hihI  if 
appropriate,  modifier  uiiii!<  11.i 
prevailing  charge  (inversion  (.ti  lur  i> 
computed  by  arraying  the  anekihesii^ 
customary  charge  conversion  fai  tnis  in 


ascending  order  and  weighting  each  by 
the  frequency  of  services  on  wiucfa  it 
was  based.  An  actual  amount  in  the 
array  that  is  high  enough  to  include  the 
customary  charge  conversion  factors  of 
the  anesthesiologists  who  perform  at 
least  75  percent  of  the  cumulative 
services  determines  the  prevailing 
charge  conversion  factor. 

When  the  anesthesiologist  medically 
directs  oonourent  anesthesia  services, 
the  amount  of  reaaonable  charge 
reimbursement  depends  on  whether  the 
anesthetist  under  medical  direction  is  or 
is  not  the  employee  of  the 
anesthesiologist  and  the  number  of 
concurrent  anesthesia  services 
performed.  The  number  of  base  units  are 
reduced  by  la  25.  or  40  percent 
depending  upon  whether  twa  three,  or 
four  concurrent  procedures  are 
perfomed.  If  the  anesthesiologist 
performs  the  entire  service  personally  or 
medically  directs  concuirent  services 
using  his  or  her  employee  (anesthetist), 
one  time  unit  for  each  15  minute  interval 
is  allowed.  If  the  anesthetist  is  not 
employed  by  the  anesthesiolagist.  the 
carriOT  allows  no  more  than  one  tioM 
imit  for  each  30  minute  interval  rather 
than  one  unit  for  each  15  minutes. 

In  cases  in  which  a  physician  directs 
more  than  four  coocuirent  prooedares, 
all  the  reasonable  and  necessary 
preanesthesia  services  personally 
furnished  by  the  physician  up  to  and 
including  mduction  of  the  patient  qualify 
for  reasonable  charge  reimbursement 
Those  services  furnished  subsequent  to 
induction  of  the  patient  are  considered 
physician  services  to  the  provider  and 
are  payable  to  the  provider  on  a 
prospective  pajroaent  basis  if  the 
services  are  furnished  to  an  inpatient  of 
a  boapital  diat  is  subject  to  the 
prospective  paysMnt  system  or  on  a 
reasonable  cost  basis  for  ail  other 
hospitak.  Section  831Z.1G  (rf  the 
Medicafe  Carriers  Manual  (HCFA  Pub. 
14-3)  further  specifies  that  payment  for 
these  preanesthesis  services  is  limited 
to  three  base  units  plus  one  time  unit  for 
induction  if  the  induction  was 
personally  performed  by  the  physician. 
No  further  time  units  are  recognized  for 
any  of  the  concurrent  procedures. 

On  December  22, 1987,  the  Omnibus 
Budget  Reconciliation  Act  of  1967  (Pub. 
L  100^209)  was  enacted.  Section  4048(b) 
of  Pah.  L 100-203  requires  the  Secretary, 
in  consuhstion  with  groups  representing 
physicians  who  furnish  anesthesia 
services,  to  establish  a  relative  value 
guide  for  use  in  all  carrier  localities  in 
making  payment  under  Medicare  Part  B 
for  physician  anesthesia  services 
furnished  on  or  after  January  1. 1969. 
The  provision  is  to  be  budget  neutraL 


The  guide  must  be  designed  to  result  in 
pajrmnits  that  do  not  exceed  the  amount 
of  the  expenditures  that  would  have 
occurred  absent  this  provision  of  the 
law.  This  proposed  rule  would 
implement  the  provision  of  section 
4048(b)  of  Pub.  L 100-203. 

n.  Provisions  off  this  Proposed  Role 

A.  SeJection  of  Relative  Value  Guide 
and  Coding  Issues 

In  processing  anesthesia  claims, 
earners  currently  have  the  authority  to 
choose  the  relative  vahie  guide  they  use 
for  assigning  base  units  to  anesthesia 
services.  The  principal  relative  value 
guides  in  use  at  this  time  include  various 
versions  of  the  American  Society  of 
Anesthesiologists'  (ASA)  Relative  Vahie 
Guide,  particulariy  the  1967, 1970.  and 
1973  versions  of  that  guide;  the  1964  or 
the  1909  Califomia  Relative  Vahie  Scale 
(CRVS);  various  State  guides;  and 
charge-based  relative  value  guides. 
These  guides  assign  anesthesia  relative 
value  base  units  to  surgical  procedtves. 
Because  of  diis,  our  carriers  require 
physicians  to  report  the  anesthesia 
service  using  the  surgical  procedure 
codes  from  the  Physicians  Current 
Procedural  Terminology,  Fourth  Edition, 
or  commonly  referred  to  as  CPT-4. 

The  CPT-4  also  includes  an 
anesthesiology  coding  system  developed 
by  ASA  that  categorizes  anesthesia 
procedures  by  body  part  There  are  17 
broad  categories  ranging  from 
anesthesia  procedures  on  the  head  to 
anesthesia  (Mocedures  associated  with 

miscellaneous  procedures.  These   . 

categoiies  are  composed  of 
approximately  248  codes.  This  compares 
with  up  to  4200  soigical  procedure  codes 
under  which  carriers  currently  classify 
anesthesia  services. 

ASA  has  also  developed  s  relative 
value  guide  to  complement  the  CPT-4 
anesthesia  codes  which  assign  a  specific 
number  of  base  units  to  each  of  the  248  - 
codes.  ASA'S  relative  value  guide  also 
provides  for  the  use  of  modifier  units  for 
physical  status  and  additional  units  for 
qualifying  circumstances.  In  addition. 
ASA'S  rdative  value  guide  provides 
base  unit  values  for  pulmonary  function 
testing  and  therapeutic  and  diagnostic 
services.  However,  the  CPT-4  codes 
assigned  to  these  services  represent 
medical  and  suigical  services,  not 
anesthesia  services.  Therefore,  we  are 
proposing  not  to  establish  relative 
values  for  these  categoiies  of  service. 

Some  carriers  currently  recognize 
additional  payments  beyond  the  current 
anesthesia  fee  for  specialized  forms  of 
monitoring,  such  as  intra-arteiial, 
central  venous,  and  Swan-Ganz.  Under 
the  CPT-4  coding  system,  these  services 


are  reported  by  medical  or  surgical 
codes.  Under  the  adoption  of  the 
imiform  relative  value  guide,  we  would 
allow  carriers  to  continue  with  their 
current  policies.  Carriers  who  do  not 
currently  recognize  additional  payment 
for  specialized  forms  of  monitoring 
would  maintain  their  current  practice. 
We  are  concerned,  however,  that  the 
continuation  of  this  practice  will  result 
in  payment  poUdes  that  are  not  uniform 
for  services  that  represent  an  integral 
part  of  the  anesthesia  service  for  a 
surgical  patient.  Therefore,  we  are 
requesting  comments  on  the  option  of 
not  recognizing  separate  reasonable 
charge  payments  for  specialized 
monitoring.  Rather,  payment  for 
specialized  numitoring  would  be 
included  through  the  anesthesia 
conversion  charge  factor. 

The  Department  signed  an  agreement 
with  tfie  American  Medical  Association 
(AMA)  on  February  1, 1983  that 
permitted  the  Medicare  and  Medicaid 
programs  to  use  the  AMA's  copyrighted 
CPT-4  for  repKJfting  physicians'  services. 
It  was  the  understanding  of  the  parties 
involved  that  use  of  the  CPT-4 
anesthesia  codes  would  be  implemented 
unless  experience  indicated  conversion 
was  inappropriate.  HCFA  was  to 
conduct  analysis  and  research  to 
determine  whether  die  conversion  from 
CPT-4  surgical  codes  to  CPT-4 
anesthesia  codes  would  result  in  higher 
program  expenditures.  Although 
preliminary  research  describing 
variation  in  carrier  anesthesia  payment 
practices  was  conducted  under  a 
contract  awarded  by  HCFA  to  a 
research  firm.  HCFA  has  not  completed 
a  full  assessment  of  the  impact  of  the 
carriers'  conversion  to  the  CPT-4 
anesthesia  codes  on  program 
expenditures.  We  believe  that 
enactment  of  section  4048(b)  of  Pub.  L. 
100-203  provides  us  with  the  opportunity 
in  implementing  a  uniform  relative  value 
guide  to  convert  to  CPT-4  anesthesia 
codes  without  increasing  program 
expenditures. 

We  have  discussed  the  choice  of  the 
relative  value  guide,  as  well  as  possible 
alternatives,  with  representatives  of 
ASA.  We  are  proposing  to  select  the 
1988  ASA  Relative  Value  Guide  as  the 
uniform  guide  to  be  used  for  making 
payment  under  Medicare  Part  B  for 
several  reasons.  First  of  all,  the  1988 
ASA  Relative  Value  Guide  is  linked  to 
the  CPT-4  anesthesia  codes.  All  other 
relative  value  guides  are  linked  to  the 
suigical  procedures.  Also,  the  number  of 
procedure  codes  under  this  system  is 
significantiy  less  than  under  the  current 
system,  and  this  sim|difies  program 
administration. 
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A  furtbOT  advantage  of  Iha  19M  ASA 
RelaHva  Valua  Cuida  is  thai  iti  dasign 
lends  itself  to  determining  relative  value 
units  for  new  procedures.  Because  tKe 
ASA  guide  is  more  oriented  to  grouping 
surgical  procures  or  body  systems 
rather  than  oriented  to  the  specific 
surgical  procedure  furnished,  a  relative 
value  ordinarily  can  be  assigned  to  s 
new  procedure  based  on  the  existing 
relative  value  unit  for  the  code  in  the 
surgical  procedure  group  or  body  system 
category  that  is  most  comparable  to  the 
new  procedure. 

However,  in  adopting  this  relative 
value  guide,  we  would  reduce  the 
number  of  base  units  assigned  to  all  lens 
surgery  to  four  units.  Under  the  currant 
ASA  guide,  lens  surgery  has  s  units 
value  of  six.  On  October  7. 1968.  we 
published  a  final  notice  in  which  we 
uniformly  reducad  the  number  of  base 
units  for  cataract  surgery  from  eight 
units  to  four  uniU  (51  PR  35093).  We 
plan  to  continue  this  policy.  Also,  In  the 
nnal  notice,  we  had  reduced  the  number 
of  base  units  for  Iridectomy  anesthesia 
to  four  units.  Under  ASA's  system. 
Iridectomy  anesthesia  would  be 
reported  under  "Anesthesia  for 
procedures  on  eye:  not  otherwise 
specified."  This  category  of  services  is 
currently  assigned  a  base  unit  of  five 
units.  We  are  requiring  carriers  to 
continue  to  reoogniie  four  base  units  for 
iridectomy  snesUtesia  and  for 
physicians  to  identify  iridectomy 
anesthesia  separately  from  other 
anesthesia  procedures  on  the  eye. 

In  addition,  for  reasons  discussed 
below,  no  modifier  units  wrould  be 
recognised  under  the  uniform  relative 
value  guide.  Ordinarily.  ASA  revises  its 
relative  value  guide  annually.  While  we 
are  proposing  to  adopt  ASA's  1988 
Relative  Valua  Guide,  as  modified,  we 
are  reserving  the  right  to  accept  or  reject 
future  revisions  made  to  the  guide  by 
ASA  and  to  modify  existing  relative 
values  for  technological  changes  or 
other  reasons. 

The  relative  value  guide  is  set  forth  in 
the  Appendix  to  this  proposed  rule. 

Although  we  are  proposing  to  adopt 
the  ASA'S  rslative  value  guide,  we  are 
concerned  that  die  decrease  in  the 
number  of  codes  to  report  anesthesia 
services  would  lead  to  a  lose  of  coding 
information  and  carriers  would  be 
unable  to  make  proper  coverage 
decisions  in  all  cases.  For  example,  use 
of  surgical  codes  currently  allows  s 
carrier  to  Identify,  at  the  front  end.  both 
surreal  and  anesthesia  services 
assodatad  with  cosmetic  surgery.  This 
capability  is  laasanad  to  some  degree 
with  the  movement  to  anaethesla  codas. 
However,  this  problem  may  be  dealt 
with  in  different  ways.  To  ensure  that 


snasthasia  sarvicas  have  not  bean 
Inappropriately  paid,  we  could  require 
the  carriers  to  conduct  poetpeyment 
reviews.  For  services  furnished  on  or 
after  April  1. 1988.  section  1842(p)  of  the 
Act,  as  added  by  section  202(g)  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1988.  requires  physicians  to  include  the 
appropriate  diagnosis  code  on  their  bills 
or  Part  B  claims.  We  expect  that  the 
inclusion  of  diagnosis  codes  with  bills  or 
claims  would  allow  the  carriers  to  better 
identify  noncovered  anesthesia  services 
if  we  adopt  the  use  of  CPT-4  anesthesia 
codes.  While  we  are  proposing  the  use 
of  CPT-4  anesthesia  codes,  we  are 
considering  requiring  the  continuation  of 
the  use  of  CFT-4  suigical  codes  to  report 
anesthesia  services.  We  invite  comment 
on  the  extent  to  which  the  CPT-4 
anesthesia  codes  could  be  modifled  to 

ftrevent  inappropriate  coding  or 
ragmentalion  of  services  and  more 
readily  permit  the  detection  of 
noncovered  services.  We  are  also 
interested  in  receiving  comments  on 
whether  the  adoption  of  the  CPT-4 
anesthasis  codes  will  lessen  or  enhance 
our  ability  to  eliminate  the  use  of  time 
units  (see  discussion  below). 

In  proposing  to  use  the  1988  ASA 
guide  with  the  described  modifications. 
we  considered  a  number  of  alternatives. 
We  considered  adopting  the  1988  ASA 
Relative  Value  Guide  but  assigning  the 
values  to  the  surgical  codes.  We  believe, 
however,  that  on  balance  adoption  of 
both  the  anesthesia  coding  system  and 
the  relative  value  guide  is  perferable 
because  it  simplifies  the  coding  system. 

We  also  considered  developing  a  new 
base  unit  relative  value  guide  from  the 
relative  value  guides  currently  used  by 
carriers.  The  guide  would  have  been 
developed  from  the  most  commonly 
used  guide  or  a  composite  of  commonly 
used  guides.  However,  adoption  of  this 
option  would  have  required  us  to 
develop  our  own  guide  and  that  would 
not  have  been  feasible  given  the  time 
constraints  imposed  on  us  by  the 
requirements  of  section  4048(b)  of  Pub. 
L  100-209.  In  sddition.  ASA  is  strongly 
opposed  to  this  option  because  it  would 
continue  the  use  of  surgical  codes 
instead  of  anesthesia  codes  to  describe 
anesthesia  services. 

We  also  considered  adopting  the 
complete  ASA  1988  Relative  Value 
Guide,  including  the  use  of  modifier 
units  and  units  for  qualifying 
circumstances.  Modifier  units  are 
allowed  based  on  the  patient's  physical 
status  (for  example,  one  unit  is  added  if 
the  patient  has  a  severe  systemic 
disease).  Additional  units  are  allowed 
for  qualifying  circumstances,  such  as  for 
patients  of  extreme  age  (for  example. 
one  additional  unit  is  sddad  if  the 


patient  is  over  age  70).  for  unusual  risk 
factors  (for  example,  use  of  total  body 
hypothermia  or  controlled 
hypertension),  or  for  less  than  optimum 
operative  condition  (for  example,  under 
emergency  conditions). 

We  have  discussed  the  use  of  modifier 
units  with  ASA  and  are  not  adopting - 
modifier  units  as  included  in  the  1968 
ASA  Guide.  As  noted  previously,  under 
ASA's  system,  different  levels  of 
modifier  units  may  be  recognized  based 
on  the  patient's  physical  status.  The  use 
of  modiTier  units  under  these 
circumstances  appears  to  be  subjective 
and  difficult  for  carriers  to  validate  In  a 
claims  review  operation  without 
substantial  cost  and  effort.  ASA  has 
proposed  to  refine  the  circumstances 
under  which  modifier  units  are 
recognized,  and  has  drawn  up  revised 
guidelines  that  define  more  precisely  the 
specific  patient  conditions  that  warrant 
modifier  units.  For  example,  two 
additonal  units  would  be  added  if  the 
patient  had  a  myocardial  infarction  less 
than  three  months  before  the  operation. 
One  additional  unit  would  be  added  if 
the  patient  had  unstable  angina.  ASA 
also  recommended  the  elimination  of 
modifier  units  for  induced  hypertension 
or  hypothermia  and  suggested  that  the 
age-risk  requirement  for  modifier  units 
be  raised  from  age  70  to  75. 

We  believe  that  the  elimination  of 
modifier  units  would  not  have  a 
substantial  adverse  effect  on  individual 
anesthesiologists.  Currently,  about  35 
percent  of  carriers  do  not  recognize 
modifier  units,  and  anesthesiologists  in 
these  carriers'  areas  would  not 
expenence  any  change.  Second,  the 
proportion  of  total  anesthesia  units 
associated  with  modifier  units  is 
relatively  minor  with  ASA's  proposed 
changes,  the  proportion  should  be  less 
than  10  percent  of  total  units.  Third, 
whether  modifier  units  are  included  is 
significant  only  if  there  are  substantial 
differences  in  the  distribution  of  patients 
among  anesthesiologists.  This  would 
occur  only  If  some  anesthesiologists  sea 
a  very  different  mix  of  patients 
undergoing  the  same  surgical 
procedures,  for  example, 
anesthesiologists  who  consistently  see 
patients  with  angina  and  other 
conditions  qualifying  for  modifier  units 
more  than  other  anesthesiologists  In  the 
area.  Differences  in  the  mix  of  patients 
undergoing  surgery  are  already  largely 
accounted  for  by  differences  in  base  and 
time  units.  Although  ASA  strongly 
believes  that  anesthesiologists  In  some 
hospitals,  particularly  teaching 
hospitals,  do  see  patients  more  likely  to 
have  severe  systemic  disease  and 
possibly  more  advanced  age  within  a 
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surgical  category,  we  currently  do  not 
have  evidence  that  this  is  the  case  to 
any  substantial  degree. 

We  also  believe  it  would  be  difficult 
to  preserve  budget  neutrality  under 
ASA's  proposed  modifier  unit  system. 
This  is  because  each  carrier  would  have 
to  estimate  the  number  of  modifier  units 
that  It  would  have  allowed  if  ASA's 
modifier  unit  policy  had  been  used  to 
process  claims  during  1968. 

Finally,  we  are  concerned  with  the 
precedent  that  modifiers  could  establish 
for  other  specialities  with  respect  to 
Medicare  patients.  For  example, 
surgeons  could  argue  that  Medicare 
cases  should  be  charged  higher  amounts 
because  that  are  longer  and  more 
complex  than  non-Medicare  cases. 

Another  alternative  we  considered 
was  to  adopt  the  1986  ASA  Relative 
Value  Guide  only  as  it  pertains  to  base 
units  and  to  allow  each  carrier  to 
continue  its  current  modifier  unit  policy. 
We  believe,  however,  that  this  would 
only  continue  the  variations  among 
carriers  with  respect  to  their  policies  on 
modifier  units,  and  that  this  alternative 
would  be  inconsistent  with  the  statutory 
requirement  that  we  develop  a  uniform 
relative  value  guide. 

Still  another  approach  would  be  to 
develop  a  relative  value  guide  that 
would  recognize  only  base  units.  Under 
this  approach,  no  time  or  modifier  units 
would  be  recognized  and  payment  for 
anesthesia  services  would  be  based 
only  on  reasonable  charge  conversion 
factors  and  base  units.  Under  this 
system,  we  would  create  a  new  system 
of  relative  value  units  from  the  sum  of 
the  uniform  base  unit  and  the  average 
time  unit  for  the  anesthesia  procedure. 

Then  are  a  number  of  considerations 
that  would  justify  elimination  of  time 
units.  First,  the  starting  and  ending 
points  of  the  anesthesia  time  interval 
are  not  sharply  defined,  but  are  decided 
by  the  anesthesiologist.  For  example, 
anesthesia  time  starts  when  the 
anesthesiologist  begins  to  prepare  the 
patient  for  the  induction  of  anesthesia  in 
the  operating  room  and  ends  when  the 
anesthesiologist  no  longer  is  in  personal 
attendance  to  the  patient.  Also,  our 
current  policy  on  time  units  allows  the 
anesthesiologist  an  additional  time  unit 
for  any  portion  of  time  that  exceeds  the 
allowable  time  unit.  For  example,  if  an 
anesthesiologist  personally  performs  a 
procedure  which  lasts  an  hour,  he  or  she 
would  be  allowed  one  unit  for  every  15 
minutes,  resulting  in  four  time  units. 
However,  if  the  same  procedure  took  61 
minutes,  the  anesthesiologist  would 
receive  an  additional  unit  thus  resulting 
in  five  time  units. 

In  fact  our  current  policy  on 
recognizing  time  units  was  the  focus  of  a 


recent  study  conducted  by  the  Office  of 
the  Inspector  General  (OIG).  (Copies  of 
this  report  entitled  "Medicare  Part  B 
Payments  for  Unexpended  Physician 
E^orts  Relating  to  Anesthesia  Services" 
(A-07-88-00080  issued  on  August  9. 
1988)  can  be  obtained  by  writing  to  the 
Office  of  the  Inspector  General.  330 
Independence  Avenue  SW., 
Washington,  DC  20201.)  Based  on  the 
study,  OIG  recommended  the  following 
options  to  change  the  current  time 
policy: 

•  Pay  for  actual  time  expended,  rather 
than  treating  all  fractional  units  as 
whole  units.  That  is  65  minutes  would 
equal  four  and  one-third  time  units 
instead  of  five  units. 

•  Round  all  Pactional  units  do%vn  to 
the  next  lower  whole  unit.  That  is. 
disregard  all  fractional  time  units  (for 
example,  any  amount  of  time  between 
61  and  74  minutes  would  equal  four 
units  instead  of  five  units). 

Another  alternative  considered  by 
OIG  that  would  make  anesthesia 
payments  more  commensurate  with  the 
effort  expended  would  be  to  pay  only 
for  those  fractional  units  in  excess  of 
one-half  as  whole  units.  That  is.  any 
fraction  equal  to  or  less  than  one-half 
time  unit  (seven  and  one-half  minutes) 
would  be  disregarded  (for  example.  65 
minutes  would  equal  four  units,  but  68 
minutes  would  equal  five  units). 

We  believe  that  elimination  of  time 
units  would  be  consistent  «yith  the  way 
in  which  we  pay  for  other  physicians' 
services.  We  do  not  ordinarily  pay 
surgeons  additional  amounts  based  on 
the  time  it  takes  to  perform  the  surgery. 
Surgeons  bill  and  receive  payment  that 
does  not  vary  with  the  length  of  the 
surgery.  In  our  view,  there  is  no  policy 
or  operational  reason  why  the  same 
principle  should  not  apply  to  anesthesia 
services.  While  we  have  decided  to 
retain  the  use  of  time  units  at  this  time 
for  purposes  of  implementing  the 
uniform  relative  value  guide,  we  are 
considering  the  alternatives  discussed 
above  which  would  limit  the  potential 
for  inappropriate  use  of  time  units  for 
billing  purposes.  We  are  specifically 
requesting  comments  on  these 
alternatives.  We  will  initiate  more 
aggressive  monitoring  of  the  accuracy  of 
time  reporting  in  the  future.  Moreover, 
we  are  announcing  our  intention 
(subject  to  publication  of  another 
proposed  rule)  to  eliminate  the  separate 
time  unit  element  of  the  anesthesia 
payment  system  within  two  years  of  the 
effective  date  of  the  final  rule 
implementing  the  uniform  relative  value 
guide.  The  elimination  of  time  units  will 
be  the  subject  of  a  separate  notice  of 
proposed  rulemaking  and  comments 
submitted  in  response  to  that  proposed 


rule  will,  of  course,  be  carefully 
considered  before  fmal  implementation 
of  a  revised  time  unit  policy.  Assuming 
that  the  ASA  Relative  Value  Guide  is 
adopted  as  proposed,  we  will  carefully 
consider  whether  modifications  of  that 
guide  are  needed  to  facilitate  the 
elimination  of  time  units  (for  example, 
by  some  limited  expansion  of  the 
number  of  codes).  If  the  evidence 
suggests  that  elimination  of  time  units  is 
feasible  only  with  the  use  of  CPT-4 
surgical  codes,  a  conversion  back  to  the 
use  of  those  codes  will  be  proposed  in 
order  to  achieve  the  goal  of  eliminating 
time  units  (for  example,  because  the 
statistical  variation  in  the  average  time 
for  procedures  collapsed  in  the  248 
anesthesia  codes  is  too  large). 

As  noted,  adoption  of  ASA's  current 
relative  value  guide  will  require  that 
each  carrier  crosswalk  its  surgical  codes 
to  the  anesthesia  codes  that  are  used  by 
the  ASA  guide.  ASA  has  furnished  us 
with  a  table  that  crosswalks  the  CPT-4 
surgical  codes  to  the  anesthesia  codes. 
For  example,  the  CPT-4  anesthesia  code 
00100,  anesthesia  for  procedures  on 
integumentary  system  of  head  and/or 
sahvary  glands,  including  biopsy, 
subsumes  the  following  CPT-4  surgical 
codes:  15780. 1579a  15791. 1582a  158Z1. 
15822, 15823, 15824, 15826, 1582a  1584a 
15842, 15845.  We  will  make  this  table 
available  to  the  carriers  to  assist  them 
in  carrying  out  the  coding  conversion. 

B.  Budget  Neutrality 

Section  4048(b)  of  Pub.  L 100-203 
provides  that  the  uniform  relative  value 
guide  is  to  be  designed  so  as  to  result  in 
Medicare  payments  for  anesthesia 
services  not  exceeding  the  amount  that 
would  have  occurred  under  the  current 
system  of  reimbursement  In  order  to 
comply  with  this  statutory  requirement 
we  would  require  that  carriers  adjust 
their  customary  and  prevailing  charges 
during  the  proHle  update  process  for 
1989.  Customary  and  prevailing  charges 
would  be  computed  as  if  the  1988  A^ 
Relative  Value  Guide,  without  modifiers, 
had  been  used  to  process  claims  for 
services  furnished  during  the  12-month 
period  ending  June  3a  198&  This  is  the 
12-month  period  that  is  used  to  update 
the  customary  and  prevailing  charges  on 
January  1, 1989.  There  are  some  carriers 
that  are  unable  to  make  this  adjustment 
as  part  of  the  profile  update  process 
because  time  and  modifier  units  are 
merged.  We  would  require  these  carriers 
to  make  the  adjustment  based  on  a 
representative  sample  of  anesthesia 
services. 

The  prevailing  charge  as  limited  by 
the  Medicare  economic  index  (MEI) 
would  be  adjusted  by  the  ratio  of  the 
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unadiusttd  ptavaiilng  cJMr««  under  lh« 
n«w  tystMi  to  Dm  anadtwtad  pr*vaiUns 
charfe  uadar  tba  old  tystaa. 

Example 

The  prevaillna  charga  convanion 
factor  a*  llmilad  bv  Um  MEl  ia  taiX  The 
unadiust«d  pravalUaa  ckarga  oeavantoo 
factor,  that  Is,  tha  TStk  paroantita  of  tha 
customary  charfs  amy  under  the  prior 
system.  U  tsa  The  revlaed  "byd|al 
neutral"  onadtusted  prevaUing  ckarge 
conversion  factor  is  calculated  at  133. 
The  "budiet  neutral"  MEl  adiualed 

(travailing  charge  is  calculated  as 
ollows: 


Revised  naximum  allowable  actaal 
charges  (MAACs)  would  be  calculated 
by  multiplying  tha  previous  year's 
MAAC  by  the  ratio  of  the  updated 
customary  charge  determined  under  the 
carrier's  previous  svstam  to  the  uodated 
customary  charge  determined  under  the 
uniform  relative  value  guide. 

C  Delay  in  the  BfftcUv  Date  of  the 
Uniform  Rehtiv  Valao  Guide 

We  are  proposing  to  delay  tha 
implementation  of  the  uniform  relative 
value  guide  until  March  1. 1980.  Thus, 
for  aervices  furnished  on  or  after 
January  1. 1989  and  before  March  1. 
1989.  anesthesia  services  would 
continue  to  be  paid  on  the  basis  of  CFT- 
4  surgical  codas  and  under  the  carrier's 
relative  value  guide.  The  carriers  would 
update  customary  and  prevailing  charge 
conversion  factors  on  January  1. 1988  in 
the  usual  manner. 

We  are  propoeing  the  delay  to  allow 
the  carriers  additional  time  to 
recalculate  budget  neutral  customary 
and  prevailing  charge  conversion 
factors.  In  addition,  since  HCPCS  will  be 
updated  in  March  1989.  the  delay  would 
also  enable  carriers  to  implement  the 
coding  chaine  and  the  budget  neutral 
conversion  factors  st  the  same  time.  If 
we  were  to  adopt  the  statutory  effective 
date,  then  our  proposal  would  be 
implemented  in  two  steps:  that  is  the 
uniform  relative  vahie  guide  wroaM  be 
implemented  on  January  1. 1988  and  die 
coding  revisions  on  March  1. 1988.  We 
behave  that  the  additional  time  will 
provide  for  a  mora  orderly  transition 
between  the  corrent  system  and  tha 
uniform  system. 

The  oontfaiuation  of  the  current 
system  for  an  additional  two  montha 
would  not  adversely  affect 
anesthesiologists  or  Medicare 
benefldarias.  Since  the  aniforai  lalathra 
value  galde  ia  to  ba  implemented  hi  a 


budget  neutral  fashion,  the  aggregate 
payment  under  the  ciurent  system  in 
January  and  February  1988  should  not 
differ  from  paymanU  that  would  hava 
been  aMde  under  the  unifot*  relative 
value  guide. 

D  Updating  the  IMifom  Relative  Vain 
Guide 


One  of  the  iaaoes  aseociated  with  our 
adopting  a  uniform  relative  value  guide 
is  the  process  by  which  the  reletive 
value  guide  is  reviewed  and  revised. 
The  ASA  hes  edvised  us  thet  they  make 
only  minor  annual  revisions  to  the 
Relatlva  Value  Guide  and  our  analysis 
coftflrms  this  fact  For  exampla.  the  1988 
Relative  Value  Guide  lists  only  seven 
codes  for  which  the  bese  unit  vahias 
have  been  changed  from  the  1887 
version  and  four  drcumstanoes  for 
which  procedure  code  deecriptions  hava 
changed. 

It  would  be  necessary  to  assign  base 
units  to  newprocedures  as  they  are 
developed.  The  nature  of  the  CPT-4 
anesthesia  codes  is  such  that  when  new 
procedures  are  davalopad.  the  coding 
system  generally  would  assign  the  new 
procedure  to  the  body  part  code  with 
which  it  is  most  closely  associated.  If 
there  is  no  existing  code  that 
appropriately  desoibes  s  new 
procedure,  the  carriers  would,  through 
their  medical  consultants,  establish  a 
local  code  and  relative  value  base  units. 
We  would  review  that  carriers' 
practices  with  those  procadaraa  every 
three  years  and  establish  unifom 
relaUve  base  units. 

HCFA  may.  of  course,  propose 
modiflcadons  to  existing  ralatlva  value 
units  bacauae  of  changes  in  technology 
or  for  other  reaaons.  For  example,  the 
technology  involved  with  a  given  code 
may  change  end  support  s  leductioo  in 
the  base  units  sssigned  to  the  code.  As 
noted,  we  believe  that  tha  number  of 
revisions  ol  this  nature  will  not  be 
significant  on  an  annual  baaia.  Also,  we 
do  not  expect  that  the  magnitude  of 
these  revisions  woald  ba  enough  to 
affect  tha  customary  and  prevailing 
charge  conversion  factors. 

The  baae  unit  adjustments  would  ba 
similar  to  the  cataract  and  irtdactomy 
aneethesie  base  unit  adjustment  we 
made  in  October  198a  We  aroold 
announca  theee  adjustmaals  dvough 
publicatton  in  the  PadanI  la^ilw  at 
proposed  and  final  notioae  as  raqairad 
under  Uie  reguUtiooa  at  |  «a8Jei(h). 
which  concern  the  eatabUskaeat  of 
spadal  raasonabta  charge  HniMs  for 
physkian  servlcaa.  A  systaoMtic 
adjustment  to  caatoaary  and  prevaihag 
charge  faetor*  may  ba  raqidrad  only 
when  the  cumulative  number  of 


revisions  to  the  relative  value  units 
supports  such  en  sdjustment. 

in.  Regulatory  Impact  Stataweol 

A.  Exeeutive  Order  ti29t 

Executive  Order  12291  (E.0. 12291) 
requires  ue  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
propoeed  rule  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is.  that 
would  be  likely  to  result  in— 

•  An  annual  effect  on  the  economy  of 
tlOO  million  or  more; 

•  A  major  increase  in  coets  or  pricee 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovetion.  or  on  the 
ablHty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Section  1842(b)  of  the  Act  requires 
that  any  relative  value  guide  we  propose 
as  s  basis  for  paying  anesthesiologists 
must  be  implemented  in  such  a  way  as 
not  to  result  in  payments  to 
anesthesiologists  for  services  provided 
to  Medicare  patients  that  are  higher 
than  tha  amounts  they  are  currently 
receiving.  In  section  ILB.  of  this 
preamble,  we  explain  how  we  would 
Implement  this  provision  to  comply  with 
that  requirement  Because  we  are 
required  to  maintain  budget  neutrality 
with  respect  to  anesthesiology 
payments,  we  do  not  expect  any 
economic  impact  to  follow  from  this 
proposed  rule.  Therefore,  thie  rule  would 
not  meet  any  of  the  criteria  described  in 
E.0. 12291  for  a  major  rule.  and. 
accordingly,  we  have  not  prepared  a 
regulatory  impact  analysis. 

B.  Reguiatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  tha  Regulatory  Flexibility  Act 
(UFA)  (5  U.S.C  601  thro««h  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  all  anesthesiologists  are 
treated  as  sasall  entities. 

As  explained  in  our  discussion  of  E.O. 
12291.  section  404a(b)  of  Pub.  L  100-^03 
reqaiiee  the  Secretary  to  implement  the 
new  relative  valae  guide  for  determining 
anesthesiology  payment  in  a  manner 
that  will  not  remit  in  any  change  in 
payaMnts  to  anesthasidiogists.  Thus,  die 
proposed  rule  should  have  no  economic 
impact  on  aaasthasielogists.  For  this 
reason,  we  have  determined,  and  the 


^■ 


Secretary  has  certified,  that  a  regulatory 
flexibility  analysis  is  not  necessary. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  proposed  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  SO  beds  located  outside  of  a 
Metropolitan  Statistical  Area. 

We  are  not  preparing  a  rural  impact 
stetement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitels. 

IV.  Other  Raquirad  Infocmatioa 

A.  Public  Comment  Period 

In  adopting  substantive  rules,  we 
ordinarily  publish  a  notice  of  proposed 
rulemaking  in  the  Federal  Ra^star  with 
a  eo-day  period  for  public  comment  as 
required  under  section  1871(b)(1)  of  the 
Act  Section  4039(g)  of  Pub.  L 100-203. 
however,  provides  that  we  may  issue 
regulations  on  an  interim  or  other  basis 
as  may  be  necessary  to  implement 
certain  provisions  of  Pub.  L 100-203 
relating  to  Medicare.  We  believe  that 
this  express  legislative  authority  is  fully 
applicable  here  with  respect  to 
implementation  of  section  4048(b)  of 
Pub.  L 100-203.  Consequently,  in  order 
to  implement  the  provisions  of  section 
4048(b)  by  March  1. 1989,  we  are 
shortening  the  period  for  comment  to  30 
days. 

As  previously  discussed,  section 
4048(b)  requires  that  we  implement  a 
uniform  relative  value  guide  for  use  in 
making  payment  for  physician 
anesthesia  services.  This  provision  also 
requires  that  in  developing  the  relative 
value  guide,  we  consult  with  groups 
representing  physicians  who  nimish 
anesthesia  services.  We  have  acted 
expeditiously  within  the  compressed 
time  frame  imposed  by  Congress  to  meet 
with  physician  anesthesia  groups,  to 
solicit  their  input  on  the  design  of  the 
relative  value  guide,  and  to  discuss  with 
them  the  numerous  options  that  have 
come  under  consideration.  We  have  also 
sought  to  expedite  the  process  of 
internal  agency  consideration  of  the 
draft  rule  through  the  use  of  shortened 
time  frames.  Notwithstanding  these 
efforts,  implementation  of  the  relative 
value  guide  with  a  60-day  comment 


period  would  prevent  publication  of  a 
final  rule  by  the  proposed 
implementation  date  of  March  1. 1988. 
We  therefore  believe  that  shortening  the 
public  comment  period  from  60  days  to 
30  days  is  both  necessary  for  the 
required  execution  of  agency  functions 
and  in  the  best  public  interest 

We  will  consider  all  comments  that 
we  receive  by  the  date  and  time 
specified  in  the  "Date"  section  of  this 
preamble.  Because  of  the  large  number 
of  comments  that  we  normally  receive 
during  a  comment  period,  we  are  unable 
to  adoiowledge  or  respond  to  each 
comment  individually.  However,  we  will 
respond  to  comments  in  die  preamble  to 
the  final  rule. 

B.  Paperwork  Burden 

This  proposed  rule  does  not  impose 
information  collection  requirements. 
Consequentiy,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501-3511). 

List  of  Subjects  hi  42  CFR  Put  486 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  406,  Subpart  E  would  be 
amended  as  set  forth  below. 

PART  40S-fEOERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 


for  Determination 

for  Sforvicos  or 


Subpart 
of 


1.  The  authority  citation  for  Subpart  E 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1814(b).  1832. 1833(a). 
1842  (b)  and  (h).  1861  (b)  and  (v).  1862(a)(14), 
1886(8).  1871. 1881. 1886. 1687.  and  1868  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302. 1395flb)).  1395k.  1395r(c).  1395u  (b)  and 
(h).  1395X  (b)  and  (v).  139Sy(a)(14).  13a5cc(a). 
1395hh.  1395rr.  1395ww.  1395xx.  and  13S5zz) 
and  section  4048(b)  of  Pub.  L 100-203  (42 
U.S.C  139SU  note). 

2.  Section  405.553  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§405.553    RaasonaOle  dMrQea  tor 


(a)  General  rule.  In  determining 
reasonable  charge  payment  for 


anesthesiology  services  that  meet  the 
conditions  in  i  405.552(a).  the  carrier 
follows  the  rules  in  paragraph  (b)  or  (c) 
of  this  section,  as  applicable,  and  the 
rules  in  paragraph  (d)  of  this  section. 
•        «        *        •        • 

(d)  Use  of  a  uniform  relative  value 
guide—  (1)  General  rule.  For  anesthesia 
services  fiimished  by  an 
anesUiesiologist  on  or  after  March  1. 
1988.  the  amount  of  payment  for  the 
service  is  determined  based  on  a 
uniform  relative  value  guide. 

(2)  Selection  of  a  uniform  relative 
value  guide.  The  uniform  relative  value 
guide  used  is  the  1988  American  Society 
of  Anesthesiologists'  Relative  Value 
Guide  except  that — 

(i)  The  number  of  base  units 
rec(^piized  for  anesthesia  services 
furnished  during  cataract  or  iridectomy 
surgery  is  four  units; 

(ii)  Modifier  units  are  not  recognized: 
and 

(iii)  Base  imits  associated  with  other 
than  the  Physicians'  Current  Procedure 
Terminology.  Fourth  Edition  (CPT-4) 
anesthesia  codes,  such  as  those 
associated  with  medical  or  surgical 
services,  are  not  recognized. 

(3)  Updating  the  uniform  relative 
value  guide— {i]  New  procedures.  For 
new  procedures,  the  carriers  establish, 
through  their  medical  consultants,  a 
local  code  and  number  of  base  units. 
The  number  of  base  units  for  a  new 
anesthesia  procedure  is  determined  by 
assigning  to  the  new  procedure  the 
number  of  base  units  of  the  most 
comparable  existing  anesthesia 
prooedure  code  in  the  appropriate  body 
system  or  part  category.  Every  three 
years.  HCFA  reviews  the  carriers' 
practices  with  those  procedures  and 
establishes  uniform  relative  value  base 
units  for  the  new  procedures. 

(ii)  Revisions  to  current  procedures. 
Adjustments  to  the  number  of  base  units 
for  current  anesthesia  procedures  nuy 
be  made  under  the  provisions  ol 
§  405.502(h),  which  set  forth  die 
procedures  for  determining  spedHi 
reasonable  charge  limits  for  physiitiMn 
services. 

(Catalog  of  Federal  OonxsiM  AssisUimj> 
Program  No.  13.7-4.  Medimre— 
Supplementary  .Medical  inFiirHnop; 

Dated:  October  31. 1988. 
William  L.  Ropei. 

Administrator.  Health  Corf  Fm.  'ncii^ 
Admi/iistration- 

Approved:  0«><:ecno(>r  B  \9» 
(Ms  R.  Bowon 
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ACnOH:  Proposed  rule. 


42  CFR  Parts  40S,  410. 412. 413.  and 
482 


ofOwMtod 


Nurae 

Aomcv:  Health  Care  Finandng 
Adminismtion  (HCFA).  HHS. 


\n  We  are  propositi^  to  revise 
the  Medicare  regulatioas  to  allow 
certifled  registered  nurse  anesthetists 
(CRNAs)  to  receive  Medicare  payment 
for  the  anesthesia  services  and  related 
care  they  furnish.  Id  addition,  this 
proposed  rule  sets  forth  the  fee 
schedules  that  would  be  used  to  make 
payment  for  the  services  of  CRNAs. 
except  for  the  services  of  CRNAs  in 
certain  rural  ho^tals.  which  would  be 
paid  on  a  reasonable  cost  basis.  This 


proposal  which  would  be  effective  for 
services  furnished  on  or  after  lanuary  U 
1989.  would  iaapteaienl  section  93^0  of 
the  Onmibas  Budget  Reconciliation  Act 
of  1986.  as  amended  by  section  4004  of 
the  Omaibas  Budget  ReconciUatiaa  Act 
of  1988,  as  amended  by  section  4084  of 
the  Omnibus  Budget  Reconciliation  Ad 
of  1987.  section  411(iN3)  of  the  Medicare 
Cdtiistrophic  Coverage  Act  of  1988,  and 
section  608(c)  of  the  Family  Support  Act 
of  1988. 
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OATC  Commenta  will  b«  contiderad  if 
we  receive  them  at  the  approprialt 
■ddreM,  as  provided  below,  no  later 
than  S-in  p.m.  on  March  27. 1968. 
AOomM:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services, 
Attention:  BEROI23-P.  P.O.  Box  28070. 
Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  300-G.  Hubert  H.  Humphrey 
Building.  200  Independence  Ave..  SW.. 
Washington.  DC 

Room  132.  East  High  Rise  Building. 
6325  Security  Boulevard,  Baltimore. 
Maryland. 

When  commenting,  please  refer  to  file 
code  BERC-423-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.,  SW.. 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone  202-245-7800). 
TON  rmtmhi  mfonmation  contact: 
James  Menas,  (301)  966-4507.  CRNA  Fm 
Schedules. 

George  Morey.  (301)  966-4653. 
Definition  of  CRNA. 

LB«ckgro«ind 

Under  the  current  regulations,  which 
are  located  at  42  CFR  405.552  and 
406.553.  anesthesiology  services 
personally  furnished  by  a  physician  are 
paid  on  a  reasonable  charge  basis  under 
Part  B  of  the  Medicare  program 
(Supplementary  Medical  Insurance),  in 
addition,  payment  may  also  be  made  on 
a  reasonable  charge  basis  for  the 
personal  medical  direction  that  a 
physician  furnishes  to  a  certified 
registered  nurse  anesthetist  (CRNA). 

If  the  physician  directs  an  anesthesia 
procedure  that  involves  a  CRNA  who  is 
employed  by  the  physician,  the 
reasonable  charge  is  determined  as  the 
least  of  the  physician's  customary 
charge  conversion  factor,  the  prevailing 
charge  conversion  factor,  each  of  which 
is  multiplied  by  the  number  of  allowable 
units,  or  the  physician's  actual  charge. 
The  number  of  allowable  units  is  the 
sum  of  the  base  units  assigned  to  the 
anesthesia  procedure,  time  units  that 
represent  the  elapsed  time  of  the 
anesthesia  procedure  (limited  to  no 
mora  than  one  time  unit  for  each  15 
minutes  of  anesthesia  time)  and 
modifier  units  that  take  into  account 
special  factor*,  such  as  the  age  or 


physical  conditk>n  of  the  patient,  if  the 
physician  bills  and  the  caiTier 
reoogniiat  modifier  units. 

If  a  physician  furnishes  medical 
direction  on  an  anesthesia  procedure 
that  involves  a  CRNA  who  is  not 
employed  by  the  physiciaa  the 
reasonable  charge  is  also  determined  as 
the  least  of  the  physician's  customary 
charge  converaion  factor,  the  prevailing 
charge  conversion  factor,  each  of  which 
is  multiplied  by  the  number  of  allowable 
units,  or  the  physician's  actual  charge. 
However,  in  these  cases,  the  number  of 
allowable  units  is  the  sum  of  the  base 
units  assigned  to  the  anesthesia 
procedure,  time  units,  which  are  limited 
to  no  more  than  one  time  unit  for  each 
30  minutes  of  anesthesia  time,  and 
modifier  units,  if  the  physician  bills  and 
the  carrier  recognizes  modifier  units. 

When  the  CRMA  is  not  employed  by 
the  physician,  the  cost  of  the  CRNA's 
services  is  reimbursed  to  the  hospital  on 
a  reasonable  cost  basis  for  anesthesia 
services  furnished  to  hospital  inpatients 
or  outpatients  or  to  the  ambulatory 
surgical  center  (ASC)  as  part  of  the 
facility  fee  for  anesthesia  services 
furnished  to  ASC  patients.  Thus,  the 
difference  in  Medicare  payment  to  the 
physician  between  a  medically-directed 
anesthesia  procedure  involving  a  CRNA 
who  is  the  physician's  employee  and  a 
medically-directed  anesthesia  procedure 
involving  a  CRNA  who  is  not  the 
physician's  employee  is  two  time  units 
per  hour  multiplied  by  the  appropriate 
converaion  factor.  Therefore,  although 
the  CRNA  service  is  not  identified 
separately  on  a  physician's  bill  or  claim, 
our  current  policy  estimates  the  Part  B 
payment  for  a  CRNA's  service  at  two 
time  units  per  hour  multiplied  by  the 
appropriate  converaion  factor. 

n.  Summaiy  of  N«w  LagislatkM 

On  October  21. 1966.  the  Omnibus 
Budget  Reconciliation  Act  of  1966  (Pub. 
L  90-600)  was  enacted.  The  provisions 
of  section  9320  of  Pub.  L  99-500  made 
the  following  changes  (which  are 
reHected  in  sections  1832(a)(2)(B). 
1833(a)(1)(H)  and  (1).  and  1861(s)(11) 
and  (bb)  of  the  Social  Security  Act  (the 
Act))  that  affect  Medicare  payment  for 
the  services  of  nurse  anestlietists: 

•  Effective  with  services  furnished  on 
or  after  January  1, 1980,  direct 
reimbursement  is  provided  for 
anesthesia  services  and  related  care 
furnished  by  CRNAs.  subject  to  Sute 
licensure  aiid  nurse  anesUietist 
certifying  body  requirements. 

•  Medicare  pays  80  percent  of  the 
lesser  of  the  actual  charge  or  the  fee 
schedule  amount  for  anesthesia  services 
and  related  care  after  the  Part  B 
deductible  has  been  met  Assignment  is 


mandatory  in  order  for  CRNAs  to 
receive  payment  for  these  services,  and 
violatora  are  subfect  to  civil  monetary 
penalties. 

•  The  Secretary  is  directed  to 
establish  a  fee  schedule  for  CRNA 
services,  using  a  system  of  time  units,  a 
system  of  base  and  time  units,  or  any 
other  appropriate  methodology.  The 
initial  fee  schedule  must  be  based  on 
audited  data  from  cost  reporting  periods 
ending  in  Federal  fiscal  year  (FY)  1965. 
and  must  be  adjusted  annually  by  the 
percentage  increase  in  the  Medicare 
Economic  Index,  in  order  to  be  effective 
on  January  Ist  of  each  year.  The  fee 
schedule  can  be  national  or  adjusted  for 
geographic  areas. 

•  No  hospital  that  presents  a  claim  or 
request  for  payment  for  services  of  a 
CRNA  may  treat  any  uncollected 
coinsurance  amount  imposed  with 
respect  to  such  services  as  a  bad  debt  of 
the  hospital. 

•  The  reasonable  cost  pass-through 
provision  ends  effective  for  CRNA 
services  furnished  to  hospital  inpatients 
after  December  31, 1968. 

•  The  initial  fee  schedule  must  be  set 
so  that  total  payment  for  CRNA 
services,  plus  the  applicable 
coinsurance  in  FY  1988,  equals 
estimated  total  amounts  that  would 
have  been  paid  in  1980  if  the  services 
were  included  as  inpatient  hospital 
services.  The  Secretary  is  also  directed 
to  adjust  physician  charges  for  medical 
direction  or  the  fee  schedule  amounts,  or 
both,  to  ensure  that  total  payments  plus 
coinsurance  for  all  these  services  in  1980 
and  1900  do  not  exceed  the  amounts  that 
would  have  been  paid  absent  this 
legislatiorL  If  this  results  in  reductions  in 
physician  reasonable  charges,  a 
nonparticipating  physician  may  not 
charge  more  than  125  percent  of  the 
reduced  prevailing  charge  plus  (in  the 
fint  year)  half  the  difference  between 
his  or  her  actual  charge  in  the  previous 
year  and  125  percent  of  the  reduced 
prevailing  charge.  Violatora  are  subject 
to  sanctions. 

In  addition,  section  9320  of  Pub.  L  90- 
500  added  a  new  paragraph  (11)  to 
section  1861  (s)  of  the  Act  to  provide 
specifically  that  "services  of  a  certified 
registered  anesthetist  (as  defined  in 
subsection  (bb))"  are  among  the  medical 
and  other  health  services  that  are 
covered  under  Part  B  of  Medicare. 
Section  1861(bb)(l)  of  the  Act  states  that 
"services  of  a  certified  registered  nurse 
anesthetist"  means  anesthesia  services 
and  related  care,  furnished  by- a  CRNA. 
that  the  nurse  anesthetist  is  authorized 
to  perform  as  such  by  the  State  in  which 
the  services  are  furnished.  Section 
1861(bb](2)  of  the  Act  states  that  the 
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term  "CRNA"  means  a  CRNA  licensed 
by  the  State  who  meets  such  education, 
training,  and  other  requirements  relating 
to  anesthesia  services  and  related  care 
as  the  Secretary  may  prescribe.  Section 
1861(bb)(2)  of  the  Act  further  authorizes 
the  Secretary,  in  prescribing  these 
requirements,  to  use  the  same 
requirements  as  those  established  by  a 
national  organization  for  the 
certification  of  nurse  anesthetists. 

On  December  22, 1987.  the  Omnibus 
Budget  Reconciliation  Act  of  1967  (Pub. 
L 100-203)  was  enacted.  The  provisions 
of  section  4064  of  Pub.  L 100-203,  which 
amended  sections  1833  (I)(2)  and 
(l)(5)(A)  of  the  Act,  made  the  following 
changes  to  the  CRNA  fee  schedule 
legislation  established  by  section  9320  of 
Pub.  L  99-509: 

•  The  initial  fee  schedule  could  be 
developed  from  "other  data  as  the 
Secretary  determines  necessary"  in 
addition  to  using  FY  1985  cost  report 
data. 

•  The  CRNA  payment  based  on  the 
fee  schedule  can  be  made  to  an 
ambulatoiy  surgical  center  as  well  as 
the  CRNA.  the  hospital,  or  physician 
group. 

In  addition  to  the  changes  made  by 
section  4064  of  Pub.  L 100-203.  section 
4048(a)  of  Pub.  L 100-203  amended 
section  1842(b)  of  the  Act  to  provide  that 
in  determining  the  reasonable  charge  of 
a  physician  for  medical  direction  of  two 
or  more  CRNAs  for  anesthesia  services 
furnished  on  or  after  April  1. 1988  and 
before  January  1, 1991.  the  number  of 
base  units  recognized  for  each 
concurrent  procedure  is  reduced  by — 

•  Ten  percent  in  the  case  of  medical 
direction  of  two  CRNAs: 

•  Twenty-five  percent,  in  the  case  of 
medical  direction  of  three  CRNAs;  and 

•  Forty  percent  in  the  case  of  medical 
direction  of  four  CRNAs. 

On  July  1. 1968.  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L.  100-360)  was  enacted.  Section 
411(i)(3)  of  Pub.  L  100-360  made 
technical  amendments  to  section  4064  of 
Pub.  L 100-203  to  provide  that — 

•  The  term  "CRNA."  as  prescribed  by 
the  Secretary,  also  includes  an 
anesthesiologist  assistant  (section 
1861(bb)(2)  of  the  Act):  and 

•  With  respect  to  QRNA  services,  the 
amounts  paid  would  be  80  percent  of  the 
least  of  the — 

— Actual  charge: 

— Prevailing  charge  that  would  be 
recognized  if  the  services  had  been 
performed  by  an  anesthesiologist  or 

— Fee  schedule  amount  (section 
1833(a)(lKH)  of  the  Act). 

On  October  13. 1988.  the  family 
Support  Act  of  1988  (Pub.  L  100-485) 
was  enacted.  Section  608(c)  of  Pub.  L 


100-485  amended  section  9320  of  Pub.  L 
99-509  to  allow  certain  hospitals  that 
are  located  in  a  rural  area  (as  defined 
for  purposes  of  section  1886(d)  of  the 
Act)  to  continue  to  be  reimbursed  on  a 
reasonale  cost  basis  for  CRNA  services 
during  calendar  years  1989. 1990.  and 
1991. 

To  qualify  in  1989.  a  rural  hospital 
must  establish  before  April  1, 1989  to  the 
satisfaction  of  the  Secretary  that — 

•  It  employed  or  contracted  with  a 
CRNA  but  not  more  than  one  full-time 
equivalent  CRNA  as  of  January  1, 1968; 

•  It  bad  a  voliune  of  250  or  fewer 
surgical  procedures,  including  inpatient 
and  outpatient  procedures,  requiring 
anesthesia  in  calendar  year  1987;  and 

•  Each  CRNA  employed  by  or  under 
contract  with  the  hospital  has  agreed 
not  to  bill  under  Medicare  Part  B  for 
professional  services  furnished  at  the 
hospital. 

To  qualify  in  1990  or  1991.  a  rural 
hospital  must  establish  before  the 
begiiuiing  of  the  calendar  year  that  Tn 
the  prior  year  it  did  not  furnish  more 
than  250  surgical  procedures  including 
inpatient  and  outpatient  procedures 
requiring  anesthesia  services. 

These  provisions  are  to  be 
implemented  so  as  to  maintain  budget 
neutrality  consistent  with  section 
1833(l)(3)oftheAct 

m.  Provisioiis  of  this  Proposed  Rule 

A.  Services  of  a  CRNA  or  an 
Anesthesiologist  Assistant 

To  implement  the  provisions  of 
sections  1861(8)(11)  and  (bb)  of  the  Act 
we  are  proposing  to  make  two  changes 
in  the  regulations  on  coverage  of 
medical  and  other  health  services  in  42 
CFR  Part  401.  Subpart  B.  Specifically, 
we  are  planning  to  revise  §  410.10  by 
adding  "services  of  a  CRNA  or  an 
anesthesiologist  assistant"  to  the  list  of 
medical  and  other  health  services  in  that 
section.  In  additon.  we  are  proposing  to 
add  a  new  {  410.66  to  define  the  terms 
"CRNA".  "anesthesiologist  assistant" 
and  "anesthetist." 

We  are  proposing  to  define  "CRNA" 
as  a  registered  nurse  who  is  licensed  as 
a  professional  registered  nurse  by  the 
State  in  which  he  or  she  practices,  and 
either — 

•  Is  currently  certified  by  either  the 
Council  on  Certification  of  Nuree 
Anesthetists  or  the  Council  on 
Recertification  of  Nurse  Anesthetists;  or 

•  Has  graduated  within  the  past  18 
months  fhim  a  nurse  anesthesia  program 
that  meets  the  standards  of  the  Council 
on  Accreditation  of  Nurse  Anesthesia 
Educational  Programs  and  is  awaiting 
initial  certification. 


This  definition  relies  on  certification 
by  either  of  the  two  nationally 
recognized  certifying  bodies  for  nurse 
anesthetists,  and  thus  reflects  the 
provision  of  section  1861(bb)  of  the  Act 
that  authorizes  the  use  of  requirements 
established  by  a  national  organization 
for  the  certification  of  nurse 
anesthetists. 

Although  we  are  proposing  this 
definition  of  CRNA,  we  recognize  that 
there  are  other  interpretations  of  section 
1861(bb)  of  the  Act  which,  if  adopted, 
would  require  use  of  a  more  restrictive 
definition  of  that  term.  In  particular,  the 
phrase  "certified  registered  nurse 
anesthetist  licensed  by  the  State"  in 
section  1861(bb)(2)  of  the  Act  could  be 
read  to  mean  that  the  anesthetist  must 
be  licensed  by  the  State  as  a  CRNA 
rather  than  only  as  a  registered  nurse. 
Moreover,  the  statutory  reference  to  a 
certified  registered  nurse  anesthetist 
could  be  interpreted  to  exclude  from  the 
definition  those  persons  who  are  not 
actually  certified.  Such  an  interpretation 
would  not  for  example,  allow  nurse 
anesthetists  who  have  completed  the 
CRNA  training  but  have  not  passed  the 
required  certification  examination  to  be 
classified  as  CRNAs  for  Medicare 
purposes. 

While  we  considered  use  of  the  more 
restrictive  definition  of  CRNA.  we  are 
not  now  proposing  to  adopt  it  We 
believe  use  of  this  definition  would  be 
inconsistent  with  the  intent  of  Congress 
ip  enacting  section  1861(bb)  of  the  Act 
and  with  current  anesthesia  practice. 
With  respect  to  the  issue  of  licensure, 
our  information  indicates  that  fewer 
than  10  States  currenUy  license  CRNAs 
as  such.  The  remaining  States  license 
registered  nurses  and  either  employ  one 
of  a  variety  of  means  to  officially 
sanction  the  practice  of  anesthesia  by  a 
nonphysician  or  have  no  formal  process 
by  which  they  authorize  nurses  to  give 
anesthesia.  If  we  were  to  require 
CRNAs  to  be  licensed  as  such  by  the 
State,  individuals  who  are  now 
functioning  as  CRNAs  but  practice  in 
States  that  do  not  specifically  license 
CRNAs  could  not  be  considered  CRNAs 
under  Medicare  and  would  not  be 
permitted  to  administer  anesthesia  in 
Medicare  participating  hospitals  and 
ASCs.  We  doubt  that  Congress  intended 
section  1861(bb)  of  the  Act  to  achieve 
this  result.  Thus,  with  respect  to 
licensure,  we  are  proposing  to  require 
only  that  the  individual  be  licensed  as  a 
professional  registered  nurse  by  the 
State  in  which  he  or  she  practices  or 
meet  any  other  licensure  requirement 
the  State  imposes  with  respect  to 
nonphysician  anesthetists. 
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With  regard  to  the  Mcond  issu*.  wa 
believe  it  is  pcnnissible  under  Mction 
1861(bb)  of  (he  Act  for  indhrkhtals  to  b* 
considered  CRNAs  under  Medicare 
even  if  they  are  In  fsct  not  certified. 
Several  considerations  persaided  ns  not 
to  propose  s  deffaiition  of  CRNA  based 
on  an  interpretation  of  the  law  requiring 
actual  certfication.  First  we  have  been 
advised  that  ths  Council  on  Cartifkation 
of  Nurse  AnasthetisU  recognises  ss 
"certiAcation-eligibla"  those  registered 
nurses  who  have  graduated  within  the 
past  24  months  from  a  nurse  anesthesia 
program  that  meets  the  Council's 
standards,  but  have  not  yet  passed  the 
required  cartification  examination.  We 
siso  note  that  the  |oint  Commission  oa 
Accreditstion  of  Healthcare 
Organisations  QCAHO)  accreditation 
standards  permit  oertification-eligible 
nurse  anesthetists  to  furnish  services 
under  the  same  degree  of  supervision  as 
CRNAs.  It  was  also  stated  to  us  that  the 
laws  of  many  States  permit  certification- 
eligible  nurse  anesthetists  to  function  as 
CRNAs  for  specified  time  periods, 
usually  ranging  between  12  and  24 
months  in  length. 

If  we  were  to  sdopt  a  definition  of 
CRNA  that  excluded  oertiikadon- 
eligible  nurse  anesthetists,  we  would  be 
estsblishing  a  definition  that  is 
inconsistent  with  existing  practice  in  the 
nursing  profession,  with  the  standards 
of  the  JCAHO.  and  with  the  nurse 
practice  sets  of  many  States.  There  is  no 
indication  in  the  legislative  history  of 
18ei(bb)  of  the  Act  that  Congress 
specifically  intended  such  an 
inconsistency.  Therefore,  we  are 
proposing  to  recognise  certiflcatian- 
eiigible  nurse  snesthetists  ss  CRNAs  for 
a  period  of  18  months  following  their 
graduation  from  an  approved  nurse 
anesthesia  program. 

Because  of  the  existence  of  sitemative 
interpretations  of  section  1801(bb)  of  the 
Act  we  ere  particularly  interested  in 
receiving  public  comment  on  wMcfa 
interpretation  should  be  followed  in  the 
implementing  regulations. 

We  are  proposing  to  define  an 
"anesthesiologist  assistanr  as  an 
individual  who  is  permitted  by  State  law 
to  administer  anesthesia  and  has 
successfully  completed  a  six-yeer 
progress  for  aneslhesioiogist  assistants, 
two  yoara  of  which  consist  of 
specialised  scadsmic  and  clinical 
training  in  anesthesia  and  who  is  under 
the  direct  supervisioa  of  an 
anesthesiologist  who  ie  physicslly 
present  This  delMtioa  is  the  same  as 
that  cunenUy  set  fssdi  in  dM  Medicare 
conditions  af  partidpstion  for  hospitals 
at  I  482.S2(a)(S).  To  ensure  that  these 
definitions  are  applied  consistenUy.  we 


would  revise  1 482.52  (sN4)  and  (a)(5)  to 
refiect  die  addition  of  dte  new  i  410188. 

In  addition,  we  are  proposing  to 
define  the  term  "snesthetist"  to  include 
both  snesthesiologist  sssistants  snd 
CRNAs.  The  use  of  this  term  represents 
a  cleer  and  convenient  meens  of 
referring  to  both  types  of  practitionera. 

A  General  Method  of  Payment 

Effective  with  services  furnished  on  or 
sfter  lanuary  1, 1980.  ss  required  by 
section  1833(aM1)(H)  of  the  Act. 
payment  for  the  services  of  s  CRNA  is 
made,  after  the  Part  B  deductible  has 
been  met  st  80  percent  of  the  least  of 
the— 

•  Actual  charge: 

•  Prevailing  charge  that  would  be 
recognised  if  the  services  had  been 
performed  by  an  anesthesiologist:  or 

•  Fee  schedule  amount 

C  Development  of  a  Fee  Schedule 
1.  Background 

Section  1833(IHl)  of  die  Act  requires 
the  Secretary  to  estsblish  a  fse  schedide 
for  die  services  of  CRNAs.  la 
establishing  the  fee  schedule,  section 
1833(1)14)  of  the  Act  provides  that  the 
Secretary  may  use  s  system  of  time 
units,  s  system  of  base  and  tisM  units,  or 
sny  appropriate  methodology.  The 
Secretary  may  also  establish  s 
nationwide  fee  schedule  or  adjust  the 
fee  schedule  for  geographic  sreas. 

In  addition,  under  section  1833(I)(3MA) 
of  the  Act.  the  initial  fee  schedule  is  to 
be  established  in  such  a  way  as  to 
ensure  that  the  estimsted  total  smount 
paid  under  the  fee  schedule,  plus  the 
applicable  coinsurance  amounts,  will  be 
equal  to  the  amount  that  would  have 
been  paid  had  the  services  been 
included  as  inpatient  hospital  services. 
Furthermore,  section  1833(I)(3)(B)  of  the 
Act  provides  that  the  Secretary  must 
reduce  the  prevailing  charges  of 
physicisns  for  medical  direction  of 
CRNAs.  or  the  flee  schedule  amount  or 
both,  to  the  extent  necessary  to  ensure 
that  the  estimated  total  amount  that  will 
be  paid,  plus  the  applicable  coinsurance 
amounts,  will  not  exceed  the  total 
amount  that  would  have  been  paid 
absent  this  provision.  This  limitstion  is 
needed  because  physicians  who  employ 
CRNAs  have  been  reimbursed  for  CRNA 
services  through  the  reasonable  charge 
allowance,  and  effective  January  1. 198B. 
payment  for  all  CRNA  services  will  be 
through  the  fee  schedule.  Since  the 
smoonts  paid  on  a  per  service  basis  to 
physicians  for  the  CRNAs  they  employ 
sre  generally  less  than  the  amounts 
recognised  as  inpatient  hospital  coats, 
this  adjustment  is  needed  to  ensure  that 
we  do  not  pay  more  under  the  CRNA  fee 


schedule  than  we  would  have  paid 
absent  the  new  provision. 

The  difference  in  Medicare  payment 
between  the  hospital-emplojred  and 
physician-employed  CRNAs  is  due 
primarily  to  the  different  payment 
methodologies.  The  hospital  is 
reimbursed  for  CRNA  services  on  a 
reasonable  cost  basis,  which  is  related 
to  the  actual  cost  of  the  services. 
CRNAs  who  are  employed  and 
medically  directed  by  anesthesiologisis 
are  paid  as  part  of  the  physician's 
reasonable  charge  payment  Since  TucdX 
year  1973.  physicians'  reasonable  charge 
payments  have  been  constrained  by  the 
Medicare  economic  index.  Moreover, 
the  basic  method  of  paying  physicians 
for  their  CRNA  costs  (that  is, 
recognizing  two  additional  time  units 
per  hour)  was  not  established  based  on 
a  statistical  analysis  of  CRNA  salary 
costs. 

2.  Structure  and  Geographic  Basis  for 
Fee  Schedules 

In  determining  the  basic  framework 
for  the  fee  schedule,  we  believe  thst  K  is 
desirable  to  construct  a  system  similar 
to  that  used  for  anesthesiologists  (that 
is,  s  system  based  on  time  and  base 
units).  Since  we  are  proposing  to 
establish  a  uniform  relative  value  guide 
for  anesthesia  services  (see  the 
proposed  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register),  as 
required  by  section  4048  of  Pub.  L  100- 
203.  under  which  we  are  also  proposing 
to  eliminate  modifier  units,  we  are  also 
proposing  not  to  recognize  modifier 
units  in  determining  payments  for  CRNA 
services.  We  believe  that  use  of  the 
same  type  of  system  for  anesthesia 
services  furnished  by  CRNAs  and 
anesthesiologists  would  be  simpler  for 
carriers  to  administer.  Thus,  the  CRNA 
fee  schedule  payment  would  be 
determined  by  multiplying  an 
appropriate  converaion  factor  by  the 
sum  of  the  base  unit  for  the  anesthesia 
procedure  and  the  time  units.  For 
CRNAs.  one  time  unit  would  be  allowed 
for  each  15  minutes  of  anesthesia  time. 

As  noted  in  the  proposed  rule  on  a 
uniform  relative  value  guide  for 
anesthesia  services,  it  is  our  intention 
(subject  to  publication  of  another 
proposed  rule)  to  eliminate  the  separate 
time  unit  element  of  the  anesthesia 
payment  system  within  two  years  of  the 
effective  date  of  the  final  rule 
implementing  that  guide.  We  are  also 
considering  alternatives  discassed  in  the 
proposed  rule  on  a  uniform  relative 
value  guide  for  anesthesia  services 
furnished  by  physicians,  which  would 
limit  the  potential  for  inappropriate  use 
of  time  units  for  billing  purposes.  The 


elimination  of  time  units  will  be  the 
subject  of  a  separate  proposed 
rulemaking  document  and  comments 
submitted  in  response  to  that  proposed 
rule  will,  of  course,  be  carefully 
considered  at  that  time. 

Our  current  policy  on  recogniziiig  time 
units  as  a  component  of  payment  for 
physician  anesthesia  services  was  the 
focus  of  a  recent  study  conducted  by  the 
Office  of  the  Inspector  General  (OIG). 
(Copies  of  this  report  entitled  "Medicare 
Part  B  Payments  for  Unexpended 
Physician  Efforts  Relating  to  Anesthesia 
Services"  (A-O7-8&-O00e0  issued  on 
August  9. 1968)  can  be  obtained  by 
writing  to  the  Office  of  the  Inspector 
General.  330  Independence  Avenue  SW. 
Washington.  DC  20201.)  Based  on  the 
study.  OIG  recommended  the  following 
options  to  change  the  current  time 
policy: 

•  Pay  for  actual  time  expended,  rather 
than  treating  all  fractional  units  as 
whole  units.  That  is.  65  minutes  would 
equal  four  and  one-third  time  units 
instead  of  five  imits. 

•  Roiuid  all  fractional  units  down  to 
the  next  lower  whole  unit.  That  is. 
disregard  all  fractional  time  units  (for 
example,  any  amount  of  time  between 
61  and  74  minutes  would  equal  four 
units  instead  of  five  units). 

Another  alternative  considered  by 
OIG  that  would  make  anesthesia 
payments  more  commensurate  with  the 
effort  expended  would  be  to  pay  only 
for  those  fractional  units  in  excess  of 
one-half  as  whole  units.  That  is,  any 
fraction  equal  to  or  less  than  one-half 
time  unit  (seven  and  one-half  minutes) 
would  be  disregarded  (for  example,  65 
minutes  would  equal  four  units,  but  68 
minutes  would  equal  five  units). 

We  are  proposing  to  structure  the 
CRNA  fee  schedule  on  an  individual 
State-level  basis  because  there  are 
significant  differences  among  States  in 
terms  of  CRNA  salaries  and  malpractice 
rates.  Using  a  national  or  regional  fee 
schedule  could  cause  an  unnecessary 
redistribution  of  payments.  We 
considered  establishing  CRNA  payment 
rates  by  carrier  locality.  However,  we 
do  not  have  data  available  on  CRNA 
payment  rates  on  a  county-wide  basis 
that  would  allow  construction  of 
payment  rates  by  locality.  Thus,  we  are 
proposing  payment  levels  on  a  State- 
level  basis. 

We  note  that  there  are  significant 
differences  in  payment  rates  of  hospital- 
employed  CRNAs  depending  on  whether 
they  are  medically  directed  by  an 
anesthesiologist  or  working  under  the 
general  supervision  of  the  surgeon.  As  a 
result  we  believe  it  is  appropriate  to 
construct  separate  fee  schedules  for 
CRNAs  working  under  the  medical 


direction  of  an  anesthesiologist  and  for 
CRNAs  working  only  under  the  general 
supervision  of  the  surgeon.  This  latter 
group  of  CRNAs  have  more 
responsibility  and  higher  average 
earnings  than  CRNAs  woildng  with 
medical  direction.  Thus,  we  believe  it  is 
appropriate  to  compute  the  rates 
separately  on  the  basis  of  whether  or 
not  the  CRNA  is  medically  directed. 

Based  on  the  American  Association  of 
Nurse  Anesthetists'  (AANA's)  armual 
membership  survey,  we  estimate  that 
there  are  approximately  16.000  CRNAs 
in  full-time  practice  of  the  21,000  CRNAs 
registered  with  AANA.  Of  the  full-time 
CRNAs.  about  45  percent  are  employed 
by  hospitals  or  universities,  36  percent 
by  physicians,  and  10  percent  practice 
independeiitly.  The  remainder  of  CRNAs 
are  employed  by  the  military  or  woric 
under  other  arrangements.  We 
considered  the  following  two  sources  of 
earnings  data  in  establishing  the  fee 
schedule  for  medically-dire^ed  CRNAs 
and  noiunedically-directed  CRNAs: 

•  The  annual  earnings  membership 
surveys  conducted  by  AANA  (the  most 
recent  survey  reflects  1986  calendar 
year  practice  and  income 
characteristics). 

•  A  special  survey  of  hospitals 
claiming  CRNA  pass-through  costs 
conducted  by  our  fiscal  intermediaries 
during  the  first  quarter  of  1988.  The 
HCFA  survey  obtained  infonnaticm  from 
hospitals  on  total  hours  and  direct 
anesthesia  houra  reported  by  CRNAs 
during  the  hospital's  cost  reporting 
period  begiiuiing  in  Federal  fiscal  year 
1965. 

We  have  chosen  to  use  the  AANA 
survey  data  because  it  separates  data 
based  on  whether  a  CRNA  is  or  is  not 
medically  directed.  The  HCFA  survey 
did  not  capture  this  informaticm.  WhUe 
HCFA's  restdts  on  the  national  average 
earnings  for  hospital-employed  CRNAs 
on  a  per  case  basis  were  similar  to  the 
results  of  AANA's  aimual  survey 
(HCFA's  data  were  about  10  percent 
higher),  wide  variations  at  the  State 
level  indicate  that  the  AANA  survey 
results  are  preferable  in  establishing 
State-level  rates.  The  AANA  survey 
data  distinguish,  at  the  State  level, 
between  medically-directed  CRNAs  and 
notunedically-directed  CRNAs. 

We  believe  the  AANA  survey  data 
are  valid  and  reliable  because — 

•  We  have  no  reason  to  believe  there 
is  any  bias  in  the  survey  results 
particularly  since  the  survey  was  not 
conducted  for  the  piupose  of 
constructing  a  fee  schedule,  but  rather  is 
an  ongoing  aiuiual  membership  survey; 
and 

•  At  a  national  level,  after  adjusting 
for  fringe  benefits,  the  data  are 


comparable  (actually  lower)  to  HCFA's 
results. 

In  using  the  AANA  salary  survey  to 
develop  the  State-level  fee  schedule  for 
medically-directed  CRNAs.  certain 
adjustments  were  made,  as  described 
below. 

Step  1.  Updating  die  1986  Earnings  to 
1989  Level— Data  from  AANA's  Annual 
Memberehip  Surveys  show  that  the 
national  average  aimual  rate  of  increase 
in  CRNA  salaries  from  1982  throu^ 
1966  was  approximately  six  percent  We 
are  proposing  to  use  thiis  rate  of  change 
to  approximate  the  rate  of  increase  in 
CRNA  salaries  through  1966.  Projecting 
this  rate  of  change  throuj^  1969  would 
require  an  increase  of  19  percent  (that  is. 
1.06  X  \JM  X  14)6)  over  1986  average 
earnings. 

Step  2.  Fringe  Benefit  Adjustments— 
The  value  of  fringe  benefits  is  not 
reported  on  the  AANA  survey.  Fringe 
benefits  include  items  such  as  the  value 
of  pension  costs.  FICA  taxes,  and 
employee  health  insurance.  (We  note 
that  the  value  of  vacation,  sick,  aiui 
hoUday  time  is  included  in  the  survey's 
reported  salary  amounts.)  We  are 
proposing  to  use  20  percent  of  the  1986 
national  average  salary  or  income  of 
CRNAs  as  a  reasonable  approximation 
of  the  costs  of  fringe  benefits  incurred 
by  hospitals  for  their  CRNA  employees, 
fliis  is  the  fringe  benefit  factor  that  was 
initially  used  in  determining  the  costs  to 
hospitals  for  the  services  of 
nonphysician  anesthetists  furnished  on 
or  after  October  1, 1964.  (See  the  August 
31. 1964  prospective  payment  system 
final  rule  (49  PR  34794).) 

Step  3.  Billing  Costs— We  believe  an 
allowance  shouJd  be  made  for  the  billing 
costs  that  will  be  incurred  by  CRNAs  or 
their  employers  (Uiat  is.  hospitals)  who 
must  now  begin  to  separately  identify 
and  bill  the  Part  B  carrier  for  CRNA 
services.  Based  on  estimates  of  billing 
costs  provided  by  AANA  from  costs 
incurred  by  independendy  practicing 
CRNAs  that  bill  non-Medicare  patients, 
we  are  proposing  to  increase  salaries 
and  fririge  benefits  by  seven  percent  to 
account  for  billing  costs. 

Step  4.  Corutracting  a  Conversion 
Factor — ^The  annual  earnings  figures 
resulting  from  the  adjustment  in  Steps  1 
through  3  above  were  translated  into  a 
conversion  factor  by — 

•  Dividing  the  adjusted  average 
annual  CRNA  compensation  by  the 
average  annual  anesthesia  case  load 
performed  by  a  full-time  medically- 
directed  CRNA  (649  cases)  to  derive 
average  per  case  earnings:  and 

•  Dividing  this  figure  by  the  average 
of  11.6  units  per  case  (the  total  of 
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■v««t«  How  ap*  bM«  iMtti  p«r  eM«)  to 
compute  •  oonvtnioo  factor. 

Th*  avarag*  6M«  hMd  of  MB 
•oMlhatlcs  waa  raportad  in  tha  IBM 
AANA  aurvay.  Tha  Caatar  for  Haalth 
Ecooooilca  Raaaarch  (CHER),  a  private 
nonprofit  health  care  reaaarch 
organisation,  fumiahad  ua  with  tha 
following  information: 

•  Hm  average  number  of  oaaa  and 
time  unite  par  case  (that  ia.  Medicare 
and  non-Medicare)  Involving  a  CKNA 

(llAunlU).  ^       ,.  . 

•  The  average  number  of  iMwe  and 
time  units  per  Medicare  caaa  involving 
an  aneathesiologiat  who  medically 
directs  his  or  her  CRNA  employeea  (12.1 
units). 

•  The  average  time  per  Medicare  caaa 
involving  an  aneatheaiologist  who 
direcU  his  or  her  CRNA  employees  (101 
minutes). 

The  latter  two  Itema  (12.1  units  and 
101  minntes)  are  uaed  in  Appendix  B  of 
this  document  to  compute  conversion 
factors  for  physidan-emplojred 
medically-difected  CRNAs. 

The  CHER  statiatica  were  calculated 
from  data  coOacted  during  the  fall  of 
1966  as  part  of  the  Anesthesia  l>ractice 
Survey.  The  purpose  of  this  survey  was 
to  gather  information  on  the  practice 
patterns  and  case-mix  characteristics  of 
CRNAs  and  anesthasiolagists.  The 
Anesthesia  Practice  Survey  wras 
designed  by  CHER  and  funded  under  a 
cooperative  agreement  with  HCFA. 

Separata  samples  of  CRNAs  and 
anaathaaiologisU  were  selected  for  the 
Anesthesia  Practice  Survey.  Each  was  a 
proportional  random  sample,  stratified 
by  regional  and  urban/rural  location,  to 
ensure  an  adequate  geographic 
repreaentation.  Overall  S29 
anesthesiologists  and  520  CRNAs  were 
interviewed. 

An  altantative  data  source  we 
considered  was  a  survey  on  anesthesia 
cases  conducted  by  the  accounting  firm 
of  Touche  Ross  lor  AANA  during  the 
first  quaHer  of  tB6B.  The  Touche  Ross 
survey  estimated  that  the  average 
number  of  base  and  time  units  per 
anesthesia  case  involving  a  CRNA  is 
lao  units  and  the  average  number  of 
base  and  time  units  per  Medicare 
anesthesia  caae  Involving  a  CRNA  is 
11.3  units.  We  are  not  proposing  »o  nae 
the  Touche  Rosa  data  since  they  are 
limited  to  eight  hoapiuls  and  thus  are 
not  aa  lapraeentative  aa  tha  CHER  data. 
Step  S.  Malpractice  Adjustment— The 
fee  schedule  con  version  factor 
computed  in  Step  4  was  further  adfusted 
to  reflect  the  cost  of  malpractice 
insurance  hwurrad  by  hospitals  for  their 


CRNA  empkiyeaa.  Dala  on  Slala 
maipractica  piaaiiams  far  CRNAs ' 
used  for  thie  purpoaa.  Tha  Stala-laval 
malpractice  premiums  were  obtained 
from  St  Paul  Plre  and  Marina  Inaurance 
Company,  the  largest  carrier  of 
malpractice  faisurance  for  CRNAs.  We 
computed  a  State-leTel  malpractice 
premhun  per  unit  by  dividing  the  current 
State-level  malpractice  premium  by  the 
product  of  the  national  average  number 
of  anesthetics  administered  by  CRNAs 
and  tha  average  total  units  per  case.  The 
malpractice  adjustment  was  made  after 
all  the  other  adjustments  because  it 
reflects  current  malpractice  rates. 

The  conversion  factors  that  result 
from  these  computations  are  set  forth  in 
Appendix  A.  The  CoUowtng  example 
illustratas  tha  appUcatJan  of  the 
methodology  as  daacrOied  in  Stepa  1 
throu^  5  to  cakulaU  the  medicaily- 
directed  hoapital  amployad  CKNA  rata 
for  Alabama 

Example  1 
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ployed  CRNAs 


or  after  lanuary  1.  M681  The  (oltow*ng 
example  ilhnlrataa  tha  calcdatian  of  Ihe 
physician-employed  medtcafty-direcled 
CRNA  rata  for  Alabama. 


isea    CRNA 
(stos7  >  toaa). 

Another  source  of  data  need  to 
eslabliah  the  CRNA  fee  seheduk  ia 
tniarmation  fc<an  physiciaB  aasployed 
CRNA  aiisngnmsnta  Aa  notad  above,  if 
a  physician  employs  and  medically 
directs  a  CRNA.  two  time  units  per  hour 
approxiinataa  Medicare's  payaMnt  for 
the  CRNA  aervica.  ki  Appendix  B  af  thia 
document  we  list  the  CRNA  rates  for 
physidan-emipleyed  CRNAs  conpnted 
from  the  1966  participating  physician 
prevallmg  charge  oonverakm  factors  and 
the  average  time  per  case.  The  IfBB 
particpating  physician  prevailing  charge 
conversion  factors  represent  a  one 
percent  increaee  over  the  comparable 
1668  prevailing  charge  conversion 
factors  due  to  the  provisions  of  section 
4042  of  Pub.  L.  100-203  (section 
1842(b)(4)  of  the  Act),  which  provides 
for  a  one  percent  increase  in  the 
Medicare  economic  index  for 
physidana'  sacvices.  other  than  servicea 
of  primary  care  physicians,  furnished  on 
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CnNAs  (S12.90  X  101/30)/(12.1). 

Because  of  diflerences  in  program 
payments  between  pfaystdaivemployed 
and  hospital-employed  CRNAs  whose 
servicee-are  medically  directed,  we 
considered  establishing  two  different 
State-level  CRNA  fee  schedules  for 
medically-dtTected  CRNAs.  However, 
we  are  not  making  such  a  proposal 
because  we  believe  that  it  could  result 
in  shifts  in  practice  arrangements  that 
would  increase  program  payments 
without  any  change  in  service  quality. 
Moreover,  as  a  general  policy,  we 
believe  thai  the  fee  schedule  payments 
for  like  services  should  be  the  same  and 
should  not  vary  according  to 
empU^ment  arrangements. 

We  also  considered  setting  a  single 
State-level  rate  for  medically-directed 
CRNAs  (both  hospital-employed  and 
physician-employed)  based  on  practice 
costs  of  medically-directed  hospital- 
employed  CRNAs  only.  Under  this 
approach.  Medicare  payments  for  CRNA 
services  to  physicians  who  employ  and 
medically  direct  CRNAs  would  increase 
over  the  amounts  previously  recognized. 
However,  this  approach  would  be 
budget  neutral  with  regard  to  the 
payments  that  would  be  made  if  CRNA 
services  were  paid  as  inpatient  hospital 
services.  Overall,  however,  Medicare 
payment  for  CRNA  services  would 
increase.  To  maintain  overall  budget 
neutrality,  we  estimate  that  all 
anesthesiologists'  medical  direction 
payments  would  need  to  be  reduced  by 
approximately  14  percent  if  the  fee 
schedule  «vere  based  solely  on  practice 
costs  of  medically-directed  hospital- 
employed  CRNAs.  Alternatively,  if  only 
medical  direction  payments  for 
anesthesiologists  who  medically  direct 
their  own  CRNA  employees  were 
affected,  the  reduction  would  be 
approximately  30  percent.  (We  refer  the 
reader  to  Appendix  C  for  a  detailed 
example  of  the  medical-directian 
adjuatnient4 


We  do  nat  bekeva  that  Con^esa 
eavlslaaad  adtoatmants  to  asedfcat 
direction  p^rmants  of  thia  BMgnitade 
whan  it  eaactad  the  CRNA  faa  aehedi^ 
legislatioa.  particalaffly  tha  pwwriiioas  ef 
section  iaaa(l)(3)m  af  tha  Act 
Moraovar.  aa  diaraasod  above.  ( 
subsequently  anactod  reducttoas  te 
anestlMsta  paymento  foreoncarrent 
BudicaUy-directed  procedares  under 
section  4046  of  Pub.  1. 100-209. 

We  alao  coasidered  establishing  a 
single  rate  by  blending  the  hospital  and 
physidaa  CRNA  data  weighted  by  the 
proportion  of  diffsfcat  enqilojmwnt 
practJcaSi  In  Mending  hospital-eniployed 
and  physidan-eBployed  CSNA  rates, 
we  wodd  weight  eadi  portion  of  the 
rate  because  aiora  CRNAs  an  emplojrcd 
by  hospitals  than  are  employed  by 
physkiana.  Bxcludiag  CINAs  who  are 
not  iiiadif  slly  rtirrctrdi  natianalfy. 
appiosiinaHy  36  peroant  of  aaedttcaUy- 
directed  CRNAs  an  anplograd  by 
hospitals  and  42  percent  an  eas^ayed 
by  physicians.  These  wei{^U  are  based 
on  data  in  AANA's  1986  Annual  Survey 
pertaining  to  fidl-time  CRNA  practice 
arrangeniaBtak  Wei^tBig  produces  a 
single  Mended  Stato4evel  aiedicaHjf- 
directed  CRNA  rate  that  ia  estimated  to 
be  budget  neutral  overall,  liewever.  the 
resultant  rates  are  less  than  those  based 
solely  on  data  from  medically<iirected 
hoqntal  esqtlojrment  practice 
arrangcneata.  Uader  this  proposal,  no 
reduction  woidd  be  aude  in  physicians' 
medical  direction  payments. 
Collectively,  hospitals  that  employ 
CRNAs  whose  services  an  medically 
directed  woald  experience  an  18  percent 
reduction  in  their  pajmienta  for  OlNAs. 
Medicare  payawnta  for  anesthesia 
services  furnished  by  CRNAs  who  are 
employed  and  medicaUy  directed  by  an 
anesthesaologist  would  increase  by  45 
percent.  However,  since  the  CRNA  fee 
schedule  payment  is  made  on  an 
assignment-related  basis,  the  CRNA  fee 
schedule  payment  may  be  less  than  the 
amount  that  the  anesthesiologist  could 
have  collected,  if  the  claim  were  not 
assigned,  from  the  bemficiary. 

We  also  considered  estaMishing  a 
single  rate  by  Mending  the  hospital  and 
physician  CRNA  data  by  wei^Ms  of  79 
percent  and  21  percent  respectively. 
Under  this  optica,  rcdoctione  in  the 
CRNA  fee  schedule  would  be  incurred 
by  hospitals  and  CRNAs  and 
adjustments  to  medical  direction 
allowances  would  be  incurred  by 
anesthesiolo^sts.  We  estimate  that 
hospitals  that  employ  CRNAs  whose 
services  are  medicaUy  directed  would 
experience  a  nine  percent  reduction  in 
payawnta.  Anunnita  for  anesthesta 
services  famishad  by  CRNAs  udw  we 


both  eaplayad  and  awdically  directed 
by  phyaiaana  would  Increase  by  61 
percent  To  account  for  this  increase  in 
CRNA  payments,  medical  direction 
allowances  of  all  anesAesiologista 
would  be  reduced  by  seven  percent  Set 
fortti  below  Is  a  table  that  shows  the 
options  for  the  CRNA  Pee  Schedule/ 
Medical  Direction  Adjustments: 


Level  of  CRNA  Fee 

Sdtsdule 


sasa. 
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7ja 
ao 


We  are  propostug  to  establish  a  sin^ 
blended  rate  that  weighs  medically- 
directed  hospital-employed  CRNA  data 
at  58  percent  and  medically-directed 
physician-employed  QINA  data  at  42 
percent  Adaption  of  tfiis  methodology 
results  in  no  adjustment  being  made  to 
physicians'  medical  direction 
allowances. 

The  results  of  the  blended  fee 
schedule  for  CRNAs  working  nnder  the 
medical  direction  of  an  mesthesioiogist 
are  listed  in  Appendix  D  of  this 
document  The  following  example 
illustrates  Ae  ap|riication  of  the  blended 
rate  methodology  for  Alabama. 

EXAMPIfS 

Nattonal   hospitU cwptoyed  CRNA    SBpercenl 


Nalionat  phyaician-wnploywl  CRNA    42 

perc6»Ma08. 
Ho«piW-emptoyed    mecCcal^r-drect-    Si  1.30. 

ed  CRNA  rata  (kom  exampto  1)- 
Riyiiiiwi  wwploywl  wmScUiif  Jfc«cl-    S3.5S. 

ed  CRNA  rate  (fmn  aMsmpto  2) 
Bimled       rate       (.SSkSIIJOH-    SSXK. 

(.42XS3.59). 

As  mentioned  above,  section  4048  of 
Pub.  L  100-203  requires  the  Secretary  to 
develop  a  uniform  relative  value  guide 
for  determining  reasonable  charges  for 
anesthesia  services.  This  provision  is 
being  implemented  through  a  separate 
rulemaking  document  Section  4048  of 
Pub.  L.  100-203  requires  that  the  uniform 
relative  value  guide  be  designed  to 
ensure  that  Medicare  program  payments 
would  not  exceed  the  anuMint  of 
paymeata  that  would  otherwise  occur. 
To  achieve  this  result,  carriers  would 
need  to  adjust  thar  prevailing  charge 
convereion  factors.  Because  of  this 
adjustment  it  would  be  necessary  to 
recalculate  medically-directed  CRNA 
payment  rates  after  the  final  rule  on  the 
uniform  relative  value  guide  is  puMished 
in  the  Federal  Regisler. 


3.  CRNAs  Who  Are  Not  Medically- 
Directed 

AANA's  1966  anaual  memberehip 
survey  collected  data  on  State  mean 
income  and  case  load  for  CRNAs  whose 
services  are  not  awdically-directed.  In 
total  AANA  collected  data  on  610  full- 
time  CRNAs  who  are  functioning 
without  medicd  direction  by  a 
physician.  Two-ttnrds  of  those  CRNAs 
are  independently  practicing  while  the 
remaining  one-third  are  employed  by 
hospitals.  The  mnnber  of  responses  at 
the  State-level  was  aot  sufficient  to 
establish  State-specific  rates  from  the 
AANA  data.  Rather,  we  established  the 
State-level  rate  for  CRNAs  who  are  not 
medically  directed  by  analyzing  the 
relationship  between  tlie  national  cost 
per  case  of  fnH-time  CiWAs  who  are  not 
medically  directed  and  full-time 
hospital-employed  CRNAs  who  are 
medically-directed,  and  applying  this 
ratio  to  the  State-level  rates  for 
medically-directed  CRNAs.  The  AANA 
data  show  that  the  average  cost  per  case 
for  full-time  medically-directed  hospital- 
employed  CRNAs  and  nonniedically- 
directed  CRNAs  are  S72J)0  and  S105jOO 
respectively.  Because  of  the  budget 
neutrality  provision  associated  with 
rural  hospitals  that  apply  for  reasonable 
cost  paymenU  for  CRNAs.  it  was 
necessary  that  we  adjust  the 
nonmedically-directed  rate.  After  this 
adjustment  (See  discasston  below  in 
section  IIL  D.  of  this  preamble),  the 
nonmedically-directed  cost  per  case  was 
reduced  to  $B9l00.  The  nonmedically- 
directed  CRNA  coat  per  case  is  37.5 
percent  greater  than  the  hospital- 
employed  medically-directed  CRNA  coat 
per  case. 

The  proposed  State-level  conversion 
factors  for  nonmedically-directed 
CRNAs.  which  are  listed  in  Appendix  E 
of  this  document  reflect  this  37.5 
percent  differential  (that  is.  the  factors 
in  Appendix  E  equal  the  factors  in 
Appendix  A  multiplied  by  37.5). 

D.  Coatinuation  trf  Reasonable  Cost 
Payments  for  Rural  Hospitals 

Section  9320  of  Pub.  L  99-^509  was 
amended  by  section  60e(c)  of  Pub.  L. 
100-485  to  allow  certain  hospitals 
located  in  rural  areas  to  continue  to  be 
reimbursed  on  a  reasonable  cost  basis 
for  CRNA  services  during  calendar 
years  1989, 1990.  and  1991.  To  quabfy  in 
1986,  a  rural  hospital  must  establish 
before  April  1. 1986  to  the  satisfaction  of 
the  Secretary  that — 

•  As  of  January  1, 1988,  it  employed 
or  contracted  with  a  CRNA  but  not  more 
than  one  full-time  equivalent  CRNA; 
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•  In  1987.  it  bad  a  voIuom  of  250  or 
fewer  surgical  prooadures,  including 
inpatient  and  outpatient  procadurea. 
requirina  ana«tbe«ia  Mrvice*:  and 

•  Eacn  CRNA  employed  by  or  under 
contract  with  the  hospital  has  agreed 
not  to  bill  under  Medicare  Part  B  for 

Crofeasional  servicas  furnished  at  the 
ospital. 

To  qualify  in  IfNO  or  1981.  a  rural 
hospital  must  establish  before  the 
beginning  of  the  respective  calendar 
year  that  in  the  prior  year  it  did  not 
furnish  mora  than  2S0  surgical 
prooeduraa,  including  inpatient  and 
outpatient  procedures,  requiring 
anesthesia  services. 

We  are  proposing  to  define  a  full-time 
equivalent  anesthetist  aa  one  or  more 
anesthetists  who  in  total  work  no  mora 
than  2.080  hours  per  year.  Tbaea  hours 
represent  total  hours  at  the  hoapital  and 
include  time  spant  in  furnishing 
anesthesia  services  to  patients  and 
general  services  to  the  hoapital.  We  are 
also  proposing  to  define  "surgical 
procedures  requiring  anesthesia 
services"  as  thoaa  prooadures  in  which 
the  anasthaaia  is  administered  and 
monitorad  by  a  qualified  nonphysidan 
anesthetist,  a  physician  other  than  the 
primary  surgeon,  or  an  intern  or 
resident. 

Aa  required  by  section  9320(k)  of  Pub. 
L.  n-909  (as  enacted  by  section  a00(c) 
of  Pub.  L  100-486),  a  rural  area  would 
be  defined  in  the  same  way  it  is  dafinad 
for  purposes  of  the  inpatient  hospital 
prospective  payment  system  (that  is. 
section  1886(d)  of  the  Act).  That 
definition  is  sat  forth  at  1412^2(0  and 
provides  that  a  rural  area  is  any  area 
outside  of  a  Metropolitan  Statistical 
Area  (MSA),  a  New  England  County 
Metropolitan  Statistical  Area,  as  defined 
by  the  Executive  Office  of  Management 
and  Budget  or  the  New  England 
counties  deemed  to  be  parts  of  urban 
areas  under  section  801(b)  of  the  Social 
Security  Amendments  011983. 

Under  section  1886(d)(8)(B)  of  the  Act 
hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  MSAs  ara 
considered  to  be  located  in  one  of  the 
adfacent  MSAs  if  certain  standards  are 
met.  (These  requirements  are  explained 
in  greater  detail  in  the  September  30. 
1968  Hnal  rule  on  the  inpatient  hospital 
prospective  payment  system  (53  FR 
38480).)  Since  for  purposes  of  payment 
under  section  188e(d)  of  the  Act.  these 
hospitals  are  no  longer  classified  as 
rural,  we  are  proposing  that  these 
hospitals  alao  would  not  qualify  as  ntml 
hospitals  under  section  0320(k)  of  Pub.  L 
OiMiOe  and  would  not  be  eligible  to 
continue  to  receive  reimbursement  on  a 
reasonable  cost  basis  for  CRNA  sarvica 
during  1080.  lOOa  and  1991. 


The  legislatk»  also  requires  that  thia 
provision  ba  imptemantad  so  as  to 
maintain  budget  neutrality  conaistant 
with  section  1833(l)(3)  of  the  Act.  For 
purposes  of  budget  neutrality,  we 
assumed  that  hospitals  in  which  CRNAs 
are  medically  directed  would  not  qualify 
for  continuation  of  reasonable  cost 
payments.  We  sssumed  that 
anasthaaiokadsts  who  medically  direct 
at  least  two  CRNAs  would  never  furnish 
fewer  than  125  medically  directed 
procedures  par  CRNA. 

We  uaed  the  results  of  the  HCFA 
survey  described  sbove  to  estimate  the 
number  of  hospitals  that  would  qualify 
for  continuation  of  reasonable  cost 
payments  for  CRNA  services.  From  the 
HCFA  survey  daU.  we  identified  531 
rural  hospitals  that  could  qualify  for 
reasonable  coat  psyro^inta  (If  we 
extrapolate  this  finding  to  all  rural 
hospitals  who  claimed  pass-through 
costs,  we  estimate  that  the  total  number 
of  hospitab  that  would  quali^  is  757.) 

Tha  AANA  provided  us  witn  data  on 
the  number  of  hospitals  in  which  a 
CRNA  who  is  not  medically  directed 
practices  full-time  at  only  one  hospital. 
This  equals  610  hospitals.  It  was 
tharafora  necessary  to  identify  which  of 
tha  631  rural  hoapiuls  had  one  full-time 
equivalent  CRNA  who  fumiahad  250  or 
fewer  cases  in  calendar  jraar  1988  (that 
ia.  the  year  for  which  we  have  AANA 
survey  data).  Tha  critarioo  we 
establisbad  for  identifying  a  fnll-tima 
equivalent  CRNA  was  a  CRNA  who 
reported  working  between  1500  and  2500 
total  hours  at  the  listed  hospital  on  the 
HCFA  survey  and  who  worked  400  or 
fewer  hours  of  direct  anesthesia  time. 
(According  to  our  methodology.  400 
hours  equates  to  250  anesthesia  cases.) 
Of  the  531  rural  hospitals,  we  identified 
43  hospitals  or  8.1  percent  of  the  total  as 
qualifying  r\iral  hospitals  with  one  full- 
time  equivalent  CRNA. 

According  to  the  AANA.  the  average 
number  of  anesthesia  cases  furnished  by 
a  full-tima  CRNA  who  is  not  medically- 
directed  is  541  and  the  average  1986 
salary /groas  income  is  S67.021.  The 
average  coat  per  case  of  these  CRNAs  is 
9106.  We  adjusted  these  numbers  to 
sccount  for  the  CRNAs  who  work  full- 
time  St  s  rural  hospital  that  is  expected 
to  apply  for  payment  on  a  reasonable 
cost  basia  Of  the  610  listed,  we  estimate 
49  (8.1  percent)  will  qualify  and  apply 
for  reasonable  cost  payments.  We 
estimate  that  the  average  number  of 
anesthesia  cases  furnished  by  a 
qualifying  rural  hospital  will  ba  159.  ' 
This  estimate  is  based  on  the  average 
number  of  anesthesia  cases  determined 
from  the  direct  anesthesia  hours 
reported  by  tha  CRNA  on  the  HCFA 
survey  form.  Tha  revised  average  cost 


par  case  of  nonmadically-directad 
CRNAs  is  999.00,  s  5.7  percent  decrease. 

We  will  review  the  rural  hoapitals 
that  elect  reasonable  costs  for  CRNA 
services  furnished  in  1989  and  make 
appropriate  adfustments  if  naceasary.  in 
lanuary  1990  to  tha  conversion  factora 
for  CRNAs  who  are  not  medically 
directed.  We  will  be  unable  to  make 
those  adiustments  before  January  1, 1900 
for  tha  following  reasons.  As  hospitals 
will  have  until  April  1, 1989  to  make  the 
election  of  reasonable  coat 
reimbursement  we  wiU  not  receive  the 
data  on  qualified  rural  hospitals  until 
sometime  after  April  1, 1089.  Alaa  any 
adiustments  we  might  make  will  have  to 
be  first  published  as  a  notice  in  the 
Federal  Register.  We  believe  it  would  be 
most  practical  to  set  forth  all 
adjustments  to  the  CRNA  oooversion     ^ 
factors  that  might  be  necessary  in  a 
single  notice  published  )ust  prior  to  the 
January  1. 1090  update  for  CRNA 
conversion  factors. 

E.  Updating  the  Fee  Schedule  for  Yean 
After  1989 

For  calendar  years  beginning  with 
January  1. 1090,  we  would  update  the 
CRNA  fee  schedule  by  the  percentage 
increase  in  the  Medicare  economic 
index,  as  required  by  section  1833(1  )(2) 
of  the  Act  Section  1833(1)(3)(B)  of  the 
Act  also  requires  the  Saicretary  to  adjust 
the  CRNA  fee  schedules  in  1990  to 
ensure  that  Part  B  payments  do  not 
exceed  what  would  hJave  been  paid  if 
the  CRNA  fee  schedules  were  not 
enacted.  We  would  monitor 
expenditures  for  CRNA  services  in  1980 
to  verify  the  accuracy  of  the  estimates 
used  to  construct  the  initial  fee 
schedules  and  make  appropriate 
changes,  as  necessary,  effective  «vith 
anesthesia  services  furnished  on  or  sfter 
January  1. 1990. 

F.  Relationship  of  Payment  Under  the 
Fee  Schedule  to  Payment  to  Physicians 
far  the  Medical  Direction  of  CRNAs 

For  services  furnished  on  or  after 
January  1, 1989,  if  a  physician  medically 
directs  an  anesthesia  procedure 
involving  CRNAs.  the  carrier  would,  in 
determining  the  reasonable  charge  for 
the  procedure,  allow  no  more  than  one 
time  unit  for  each  30  minutes  of 
anesthesia  time.  One  time  unit  for  each 
15  minutes  would  be  allowed  only  if  the 
physician  personally  performs  the 
anesthesia  procedure.  Consequently,  if 
the  physician  medically  directs 
concurrent  anesthesia  procedures  and  is 
the  employer  of  the  CRNA.  two  separate 
payments  would  be  made  to  the 
physician,  that  is,  a  medical  direction 
payment  for  the  physician's  service  and 


a  payment  under  the  CRNA  fee  schedule 
for  the  CRNA's  service.  Assignment  is 
mandatory  for  the  CRNA's  service. 

We  are  proposing  to  amend  1 405.553 
to  revise  the  method  of  payment  to 
physicians  who  medically  direct 
CRNAs. 

Under  section  1833(1)(3)(B)  of  the  Act 
the  Secretary  may  reduce  either  the 
medical  direction  reasonable  charge 
payment  or  the  CRNA  fee  schedule 
payment  or  both,  to  ensure  that  the 
estimated  total  amount  paid  for  medical 
direction  and  CRNA  services  in  1980 
and  1990  do  not  exceed  tfie  amotmts  that 
would  have  been  paid  if  section  9320  of 
Pub.  L  99-500  had  not  been  enacted.  As 
noted  above,  we  are  not  proposing 
reductions  in  medical  direction 
allowances. 

Under  the  statute,  for  services 
furnished  during  the  twelve-month 
period  beginning  January  1, 1980.  a 
physician  may  not  charge  the 
beneficiary  more  than  the  limiting 
charge  plus  one-half  of  the  amount  by 
wlriai  die  physician's  actual  cbarges^or 
the  service  for  the  previous  12-month 
period  exceeds  the  limiting  charge.  The 
limiting  charge  is  125  percent  of  the 
prevailing  charge  for  the  service  after 
the  medical  direction  adjustment  Since 
we  are  not  proposing  to  adjust  physician 
medical  direction  allowances,  the 
special  charge  limit  would  not  apply. 

C.  Supervision  of  CRNAs  by  Physicians 
Other  Than  Anesthesiologists 

In  die  preamble  to  die  March  2, 1983 
final  rule  entitled,  "Payment  for 
Physician  Services  Furnished  in 
Hospitals,  Skilled  Nursing  Facilities,  and 
Comprehensive  Outpatient 
Rehabilitation  Fadlities."  we  noted  that 
anesthesia  payment  rules  apply  to  any 
physician  who  furnishes,  directs,  or 
supervises  anesthesia  services 
regardless  of  the  physician's  practice 
specialization  or  board  certification  (48 
FR  8826).  The  preamble  to  that 
document  also  noted  that  the  directing 
physician  frequently  is  the  surgeon  who 
is  performing  the  surgical  procedure  for 
which  the  anesthesia  is  required.  Thus, 
in  some  hospitals  and  ambulatory 
settings,  we  have  recognized  the 
practice  in  which  the  stugeon  assumes 
responsibilify  for  direction  of  the 
anesthesia  service. 

Actual  carrier  practice  for  paying 
surgeons  who  medically  direct  CRNAs 
varies.  Some  carriers  include  a  payment 
for  the  surgeon's  anesthesia  services 
with  the  surgical  service  allowance. 
Other  carriers  pay  a  separate  amount 
for  the  surgeon's  anesthesia  service. 

In  a  1987  HCFA  survey  of  carrier 
medical  consultants  concerning  the 
propriety  of  the  surgeons'  anesthesia 


practice  patterns,  the  overwhelming 
consensus  of  the  carriers'  medical 
directors  was  diat  a  surgeon  caimot 
appropriately  provide  the  level  of 
oversigjit  needed  to  medically  direct  a 
CRNA  and  also  perform  surgery.  We 
also  believe  that  a  surgeon  cannot 
perform  all  the  activities  required  for 
anesdiesiology  services  related  to 
medical  direction  under  f  405.552,  while 
concurrendy  performing  surgery.  For 
example,  i  405.552(a)(2)  sp^ifically 
requires  that  a  physician  involved  in 
medical  direction  not  perform  any  other 
services,  such  as  surgery,  while  the 
physician  ia  involved  in  medical 
direction.  This  requirement  could  not  be 
met  by  a  surgeon  who  is  performing  an 
operative  procedure.  Therefore,  we  are 
proposing  that  effective  January  1, 1989, 
medicalairection  payments  could  not  be 
made  to  a  surgeon  who  conciurenUy 
supervises  CRNAs  and  performs 
surgery.  The  payment  of  a  separate 
reasonable  charge  for  medical  direction 
of  anesthesia  services  is  not  a 
widespread  practice.  We  note,  however, 
that  to  the  extent  a  surgeon  employs  or 
contracts  with  a  CRNA,  die  surgeon  is 
entitled  to  receive  the  CRNA  fee 
schedule  payment  effective  on  or  after 
January  1, 1989,  for  services  the  CRNA 
furnishes. 

We  recognize  that  State  law  may 
require  a  surgeon  to  supervise  the 
services  of  a  CRNA  while  surgery  is 
performed,  and  that  this  supervision  is 
explictdy  permitted  under  die  hospital 
conditions  of  participation  at 
f  482.52(a)(4)  and  the  conditions  for 
coverage  of  ambulatory  surgical 
services  at  |  41&42(b)(2).  However,  we 
believe  that  it  would  be  inappropriate  to 
pay  for  such  services  of  a  surgeon  as 
medical  direction  because  we  believe 
the  requirements  of  §  405.552  would  not 
be  met  The  oversight  of  a  CRNA's 
services  by  a  surgeon  is,  in  our  view,  a 
qualify  control  function  that  represoits 
a  service  to  the  provider  of  the  type 
described  m  f  40S.480(a)  or  an 
ambulatory  surgical  center  facilify 
service. 

We  also  recognize  diat  CRNAs 
provide  anesthesia  services  associated 
with  therapeutic  services,  such  as 
electroshock  therapy,  and  anesthesia 
services  associated  with  diagnostic 
radiology  services,  such  as  magnetic 
resonance  imaging  and  computerized 
axial  tomography  scans.  We  are 
proposing  that  medical  direction 
payments  not  be  made  to  a  radiologist 
or  psychiatrist  who  furnishes  nominal 
supervision  of  the  anesthesia  services 
since  we  do  not  believe  these  services 
meet  the  medical  direction  requirements 
under  S  405.552.  As  in  the  case  of 
supervision  of  anesthesia  services  by 


the  operating  surgeon,  oversight  of 
anesthesia  required  for  electroshock 
therapy  or  diagnostic  radiology,  when 
furnished  in  a  provider  setting, 
represents  a  service  to  the  provider. 

H.  Other  Conforming  Regulations 
Changes 

Section  18330)(5)(C)  of  die  Act 
requires  that  a  hospital  that  files  a  claim 
or  a  request  for  payment  for  the  services 
of  a  CRNA  may  not  use  any  uncollected 
coinsurance  amount  for  a  CRNA  service 
as  a  bad  debt  We  are  proposing  to 
revise  {  413.80  td  implement  this 
provision. 

/.  Related  Care  Furnished  by  CRNAs 

Anesthesiologists  furnish  specialized 
forms  of  monitoring,  such  as  the 
insertion  of  intra-arterial  lines,  central 
venous  pressure  lines,  and  Swan  Ganz 
catheters  during  surgical  procedures. 
The  majorify  of  carriers  recognize 
separate  payments  for  these  services  in 
addition  to  payment  for  the  anesthesia 
service.  Also,  anesthesiologists  provide 
other  services,  such  as  pain 
management  services,  for  which  the 
carriers  recognize  separate  payments. 
CRNAs  also  furnish  specialized 
monitoring  activities  and  other  services 
not  direcUy  connected  to  the  anesthesia 
service  associated  with  the  surgical 
service. 

We  are  not  recognizing  additional 
payments  for  these  services  because 
payment  for  these  services  has  been 
factored  in  the  CRNA  conversion  factor 
rates.  As  noted,  we  used  salary/income 
data  from  the  AANA  that  reflects 
payment  for  all  anesthesia  and  related 
charge  services.  If  we  recognized 
separate  payments  for  these  services, 
we  would  be  allowing  duplicate 
payments. 

IV.  Regulatory  Impact  Statemeitf 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is.  that 
will  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  employment  investment 
productivify,  innovation,  or  on  the 
abilify  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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Pub.  L  9»-M9  adds  Mction 
1833(1  M3KB)  of  the  Act  which  provtdM 
that  the  Secretary  mutt  reduce  the 
prevailing  chargat  of  phyticiana  for 
medical  direction  of  CRNAs.  or  the  fee 
schedule  amount,  or  both,  to  the  extent 
neceaaary  to  ensure  that  the  eatimated 
total  amount  that  will  be  paid  for  CRNA 
aervicas.  plus  the  applicable 
coinsurance  amounta,  will  not  exceed 
the  total  amount  that  would  have  been 
paid  absent  thla  proviaion. 

In  aaction  U1.C  of  thia  document,  we 
explain  how  our  proposed  payment 
methodology  would  maintain  the  aame 
payment  levels,  in  the  aggragate,  to 
CRNAs,  hospitals,  and  physicians  that 
they  would  have  received  under  the 
present  payment  methodologies. 
Because  we  would  maintain  budget 
neutrality  with  respect  to  these 
payments,  we  do  not  expect  any 
aggregate  economic  impact  that  would 
meat  any  of  the  B.0 12291  criteria  to 
rasult  from  this  proposed  rule. 
Therefore,  we  have  not  prepared  an 
initial  regulatory  impact  analysis. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  aoi  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  aubslantial 
number  of  amall  entitiea.  For  purpoaea  of 
the  RFA.  we  do  not  consider  individuala 
or  State  to  be  amall  entitiea.  but  we  do 
conaidar  hoapitala.  phyaicians.  and 
C3tNAa  to  be  small  entities. 

We  are  preparing  an  initial  regulatory 
flexibility  analyaia  for  thia  propoaed  rule 
bacauaa  of  the  large  number  of 
hoapitala.  phyaiclana.  and  CaiNAa  that 
could  potentially  be  affected,  and  the 
aigniflcance  and  potential  controversy 
of  theae  provtsiona. 

Section  1102(b)  of  the  Act  requirea  the 
Secretary  to  prepare  a  regulatory  impact 
analyaia  if  a  propoaed  rule  may  have  a 
aigniflcant  impact  on  the  operationa  of  a 
aubatantial  number  of  small  rural 
hospitals.  Such  nn  analyaia  muat 
conform  to  the  proviaiona  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  amall 
rural  hoapital  aa  a  hoapital  with  fewer 
than  SO  bade  located  of  a  Metropolitan 
Statiatical  Area. 

Wa  are  not  preparing  a  rural  hoapital 
impact  statement  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  have  a 
significant  economic  Impact  on  the 
operationa  of  a  aubatantial  number  of 
amall  rural  hoapitala. 


1.  Fee  Schedule  Methodology 

We  are  propoaing  to  eatabliah  the 
CRNA  fee  schedule  for  medically- 
directed  CRNAs  by  blending  the 
amounts  paid  to  hospitals  for  their 
employee  CRNAs  with  estimated  Pari  B 
paymenU  for  CRNAs  employed  by 
physiciana.  The  blended  rate  would  be 
established  by  weighting  the  hospital 
rata  by  ase  and  the  physician  rate  by 
a42.  fliis  would  result  in  an  18  percent 
reduction  in  Medicare  payments  to 
hospitals  for  CRNA  services.  Medical 
direction  payments  would  not  be  made 
to  a  surgeon  who  concurrently 
supervises  CRNAs  and  performs 
surgery. 

2.  Impact  on  Hospitals 

According  to  fiscal  year  1865  cost 
reports.  2.750  hospitals  claimed 
reasonable  costs  for  servics  furnished 
by  CRNAs.  Of  that  number,  04  percent 
were  rural  hospitals  and  36  percent 
were  urban  hospitals. 

Section  00e(c)  of  Pub.  L  100-485 
allows  qualified  rural  hospitals  to 
continue  to  be  paid  on  a  reaaonable  coat 
baaia  for  CRNA  aervlcea.  To  qualify,  the 
rural  hoapital — 

•  Muat  have  employed  or  contracted 
with  a  CRNA.  but  not  more  than  one 
full-time  equivalent  CRNA.  aa  of 
lanuary  1. 1968:  and 

•  Must  have  had  a  volume  of  250  or 
less  surgical  procedures,  including 
inpatient  and  outpatient  procedures, 
requiring  anestheaia  services  in  1987. 

In  addition,  each  CRNA  employed  by  or 
under  contract  with  the  hospital  must 
have  ayaad  not  to  bill  under  Part  B  for 
profesaional  services  furnished  at  the 
hospital.  We  estimate  that  almost  760 
rural  hospitals  will  qualify  under  this 
provision. 

Hospitals  who  employ  CRNAs  whose 
services  are  medically  directed  by 
anesthesiologists  would  experience  an 
18  percent  reduction  in  paymenta  for 
CRNA  aervicea.  Theae  hospitals  may 
continue  to  bill  for  services  of  CRNAs 
and  experience  thia  loaa.  Others  may 
transfer  the  risk  in  payment  reductions 
associated  with  the  CRNA  fee  schedule 
to  CRNAs  by  reducing  their  payments  to 
CRNAs  for  services.  Still  other  hospitals 
may  choose  to  end  the  CRNAs' 
employment  relationship  with  the 
hospital  and  allow  the  CRNAa  to  bill 
directly.  The  amount  by  which  a 
hoapital  ia  able  to  reduce  ita  payment  to 
CRNAa  for  services,  the  hospital's 
Medicare  patient  volume,  and  the 
degree  that  the  hospital  wiahes  to 
exerciae  control  over  its  CRNAs  would 
be  among  the  factors  that  ultimately 
determine  whether  hospitals  continue  to 


employ  CRNAs  and  bill  for  CRNA 
services. 

3.  Impact  on  Physicians 

•.  Anesthesiologists.  Under  this 
proposed  rule,  anesthesiologists  who 
medically  direct  CRNAs  would  not 
experience  any  reduction  in  Medicare 
medical  direction  allowances. 

b.  Surgeons.  Under  this  proposed  rule, 
medical  direction  payments  would  not 
be  made  to  a  surgeon  who  concurrently 
supervises  CRNAs  and  performs 
surgery.  The  payment  of  a  separate 
reasonable  charge  for  medical  direction 
anesthesia  services  is  not  a  widespread 
practice.  Thus,  we  believe  that  only  a 
small  number  of  practicing  surgeons 
would  be  affected  by  this  change.  We  do 
not  have  data  available  as  to  their 
number  or  the  speciHc  reduction  in 
payments  that  would  result  from  this 
change.  We  note  that  to  the  extent  a 
surgeon  employs  or  contracts  with  a 
CRNA,  the  surgeon  is  entitled  to 
received  the  CRNA  fee  schedule 
payment,  effective  on  or  after  January  1. 
1968,  for  services  the  CRNA  furnishes. 

4.  Impact  on  CRNAs 

As  noted  in  section  I1I.C  of  this 
preamble,  no  reduction  would  be  made 
in  physicians'  medical  direction 
payments  while  hospitals  who  employ 
CRNAs,  collectively,  would  experience 
an  18  percent  reduction  in  their 
payments  for  CRNAs.  The  effect  of  the 
18  percent  reduction  on  the  hospital- 
employed  CRNAs  is  discussed  in  section 
B.2.  of  this  impact  statement. 

Currently,  hospitals  that  use 
independently-practicing  CRNAs  who 
are  not  medically  directed  are  paid  on  a 
reasonable  cost  basis.  Under  this 
proposed  rule,  hospitals  or  CRNAs 
would  be  paid  on  the  basis  of 
nonmedically-directed  payment  rates. 
These  rates  are  based  on  data  supplied 
by  the  AANA  or  CRNAs  whose  services 
are  not  medically  directed.  Thus,  the 
rates  are  designed  to  approximate 
current  hospital  costs  of  obtaining  the 
service  of  CRNAs  contracting 
independently. 

5.  Alternatives  Considered 

Section  III.C.  of  this  preamble 
includes  a  complete  discussion  of  the 
alternatives  considered  and 
explanations  of  why  those  alternatives 
were  not  chosen. 

V.  Other  Required  Information 

A.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  that  we  normally 
receive  on  a  proposed  rule,  we  are  not 
able  to  acknowledge  or  respond  to  them 


individually.  However,  we  will  eonsider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Date" 
section  of  this  preamble,  and  we  will 
repsond  to  the  comments  in  the 
preamble  to  the  final  rule. 

B.  Effective  Date  of  the  Fee  Schedule 

Section  9320  of  Pub.  L  99-509  requires 
that  we  implement  a  fee  schedule  for 
CRNAs  effective  with  services  furnished 
on  or  after  January  1, 1988.  However,  we 
are  first  publishing  the  fee  schedule  in 
proposed  form  to  allow  full  public 
participation  and  comment  before 
publication  of  the  final  fee  schedule. 
Since  we  will  not  publish  the  Hnal  fee 
schedule  before  the  statutorily  required 
effective  date  of  January  1, 1969,  we 
have  issued  a  program  instruction  to  our 
Medicare  carriers  describing  the  interim 
procedures  for  payment  for  CRNA 
services  effective  January  1, 1989. 

We  plan  to  issue  the  final  rule  on  the 
fee  schedule  for  the  services  of  CRNAs 
as  soon  as  possible  following  the  end  of 
the  comment  period  and  our  evaluation 
and  consideration  of  the  comments  we 
receive.  When  we  do  publish  the  final 
fee  schedule,  it  will  be  retroactively 
applied  to  all  services  furnished  on  or 
after  January  1, 198a 

C.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requirements; 
therefore,  it  does  not  come  under  the 
provisions  of  the  Paperwoi4i  Reduction 
Act  of  1980  (44  U.S.C.  3501  through 
3511). 

UstofSubiecU 

4Z  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  cm  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42CFRPart412 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities,  kidney  diseases. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  482 

Hospitals.  Medicaid,  Medicare. 
Reporting  and  recordkeeping 
requirements. 


42  CFR  Chapter  IV  would  be  amended 
aa  set  forth  below: 

CHAPTER  IV— HEALTH  CARE  miANCtNQ 
ADHmiSnunON,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

L  Part  405,  Subpart  E  is  amended  as 
follows: 

PART  40S-fEOERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DI8ABLE0 

Subpart  E— Criteria  for  Determination 
of  Reaeonalile  Charaea: 
iieNiiDwvenieni  lor  services  of 
tioepiiai  Niieriw,  iisiiaeniSi  ana 
Supervieing  l*liysicians 

A.  The  authority  citation  for  Subpart  E 
is  revised  to  read  as  follows: 

Audiarity:  Sees.  1102, 1814(b).  1832, 1833(a), 
1842  (b)  and  (h).  1861  (b)  and  (v).  1862(a)(14). 
1886(a).  1871. 1881. 1886,  and  1887  of  the 
Social  Security  Act  as  amended  (42  U.S.C 
1302, 1395f(b).  1385k.  13951(a),  1395u  (b)  and 
(h),  1395X  (b)  and  (v),  1395(a)(14).  1395cc(a). 
139Shh.  1385rr,  1395ww,  and  1395xx). 

B.  In  {  405.502,  the  introductory  text  of 
paragraph  (a)  is  republished  and  a  new 
paragraph  (a)(ll)  is  added  to  read  as 
follows: 

S  40S.502   Criteria  for  dclei  mining 


(a)  Criteria.  The  law  allows  for 
flexibility  in  the  determination  of 
reasonable  charges  to  accommodate 
reimbursement  to  the  various  ways  in 
which  health  services  are  furnished  and 
charged  for.  The  criteria  for  determining 
what  charges  are  reasonable  include: 

(11)  In  the  case  of  services  furnished 
by  a  certified  registered  nurse- 
anesthethist  or  an  anesthesiologist 
assistant  payment  is  made,  after  the 
Part  B  deductible  is  met,  based  on  80 
percent  of  the  least  of  the — 

(i)  Actual  charge; 

(ii)  Prevailing  charge  that  would  be 
recognized  if  the  services  had  been 
performed  by  an  anesthesiologist;  or 

(iii)  Fee  scjiedule  amount,  as 
described  in  $  405.553. 

C.  Section  405.553  is  revised  to  read  as 
follows: 

{405.553    Reasonalila  ctwrges  for 


(a)  General  rules. 

(1)  In  determining  reasonable  charge 
payment  for  anesthesiology  services 
thdt  meet  the  conditions  in  §  405.552(a). 
the  carrier  applies  the  provisions  in 
paragraph  (b)  of  this  section  for 
physicians  and  the  provisions  in 
paragraph  (c)  of  this  section  for 


anesthetists,  as  defined  in  1 410.66  of 
this  chapter. 

(2)  Payment  is  made  for  anesthesia 
services  furnished  by  the  following 
individuals: 

(i)  A  physician  with  or  without  the 
assistance  of  an  anesthetist 

(ii)  An  anesthetist  receiving  medical 
direction  who  is  employed  by,  or  under 
contract  to — 

(A)  A  physician: 

(B)  A  hospital;  or 

(C)  An  ambulatory  surgical  center, 
(iii)  An  anesthetist  who  furnishes 

anesthesia  services  or  related  care 
without  medical  direction. 

(3)  In  determining  reasonable  charges 
for  anesthesia  services  furnished  by  a 
physician,  the  carrier  allows  for  the 
following  time  units,  banning  from  the 
time  the  physician  or  anesthetist  begins 
to  prepare  Uie  patient  for  induction  of 
anesthesia,  and  ending  when  the  patient 
may  be  safely  placed  under 
postoperative  supervision  and  the 
physician  or  anesthetist  is  no  longer 
needed  in  attendance: 

(i)  For  services  that  are  performed  by 
a  physician,  including  cases  in  which 
both  an  anesthetist  and  the  physician 
furnish  services  to  a  single  patient  no 
more  than  one  time  imit  for  each  15 
minute  interval  or  fraction  thereot 

(ii)  For  services  that  are  medically 
directed  by  a  physician,  no  more  than 
one  time  unit  for  each  30  minute 
interval  or  &w:tion  thereof. 

(b)  Services  furnished  by  a  physician. 
The  carrier  determines  the  amount  of 
payment  for  physician  anesthesia 
services  under  the  reasonable  charge 
rules  for  physician  services  in  providers 
set  forth  at  \  405.551  and  the  general 
reasonable  charge  rules  set  forth  at 

§§  405.501  throu^  405.506. 

(c)  Services  furnished  by  anesthetists 
on  or  after  January  1, 1989— (1)  Amount 
of  payment  For  services  furnished  on  or 
after  January  1. 1989.  the  carrier 
determines  the  amount  of  payment  for 
anesthetist  services  based  on  the  least 
of  the— 

(i)  Actual  charge; 

(ii)  Prevailing  charge  that  would  be 
recognized  if  the  service  had  been 
performed  by  a  physician:  or 

(iii)  Fee  schedule  amount  which  is  the 
product  of  the  applicable  conversion 
factor,  as  described  in  paragraphs  (c)(2) 
through  (c)(6)  of  this  section,  and  the 
sum  of  the  base  and  time  units  per  case. 
For  services  involving  an  anesthetist 
the  carrier  allows  no  more  than  one  time 
unit  for  each  15  minute  interval  or 
fraction  thereof. 

(2)  Fee  schedules.  HCFA  establishes 
separate  State-level  fee  schedules  for — 
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(i)  Aa—Uillils  wImm  MTvloM  an 
madicany  dlractad:  and 

(U)  AjMStbalisis  whoa*  Mrvioas  aia 
not  madkally  dlracted. 

(3)  Calculation  of  convertJon  focton 
for  anmthetJMta  who  an  medicaJty 
dinciBd-{f)  Hotpitol-inphy^ 
onMthetutM.  HOFA  oompotet  Stata- 
■pactflc  b«M  salary  amounts  for 
iiMdIoally-diraclad  hospital  anploysd 
anasthatlsts  from  the  1988  American 
Association  of  Nursa  Anastkatists 
snnual  mambarship  ssrvay  aa  foUoaw 

(A)  TW  beaa  saiaiy  a»o«ts  sf« 
adtusiad  to  laflact  an  aliowaaca  for 
fringa  baMfUs  awi  an  ailowanoa  for 
billing  costs,  and  opdalsd  by  aa 
inflalkn  factor  to  IMa 

(B)  TIm  ad|ustad  amounts  aia  divided 
by  tha  product  of  tha  satiaiatad  oatiooal 
svaraas  aumbar  of  anas  thesis  rsiss 
fumlsned  by  e  full-tims  aadicsUy- 
directed  hospital-employed  anaathatlst 
and  the  sstisMted  averafls  number  ef 
base  and  time  unlU  per  snesthesis  ceae. 

(C)  HCFA  compotes  Stata-spedBc 
amounts  for  malpractice  expeosee  and 
adds  those  amounts  to  the  State  specific 
ed|«sted  amounts  derived  In  paragraph 
(c)0XI1(B)  of  thU  section.  The  resultant 
■mounts  are  coosidered  to  be  State- 
spedflc  conversion  factors  for 
medically-directed  hospital-employed 
snesthetlsts. 

(il)Phynichin-eaV>foyed  anettheUstB. 

HCFA  uwiputes  State-specific 
cooveraioa  factors  for  medlcaBy* 
directed  physician-employed 
anesthetists  ee  follows: 

(A)  MuMply  (be  looellty  prevadins 
chiufe  eoBfeerslea  factor,  eo  edjuetod  by 
the  Medicare  economic  iadsx.  for 

UMMDMM  MnnOM  01  pSr1ICipsinl( 

physicieM  by  the  eversfe  Hme  per 
anes*esie  caee  dMded  by  30  minates. 
(If  diara  ere  maMpla  looaMes  wMdB  a 
State,  or  more  than  ana  catrler  eer^ree  e 
Slete,  e  statfa.  8to«t 

r  pertidpeting  physidaa 
haneieepplled.) 
mmissrfliaiams 
roll 


(B)DI 


physician  who  medically  directs  and 
empk^  the  CRSA. 

(W)  CaJe^atian  of  arndknUydinctad 
conwtiam  faeton. 

Hie  appUeabfa  Statospaciac 
caavaisioa  factors  ier  eaesihsfleti  wki 
are  Bwriirelly  diractod  ere  hesed  oa  a 
bfaMl  of  M  peroeat  of  the  hospitei- 
._   oavarsiea  factor  ead  42 
I  ef  the  pkysideo^aiployed 
convarsiea  factor  oakalatod  under 
parapaphe  tclOXO  e«l  (cNSXU)  of  diie 
section,  respectivehf. 

(4)  CakulaUon  of  convtnioa  focton 
for  aamHitUtla  wko  an  mot  mtdieoUj 
dirmMd. 


The  SUie-spedlic  oonversioa  factors 
for  snesthetlsts  who  are  not  mediraHy 
directed  are  derived  from  the  Slate- 
specMc  medicenjr-olrectea  noepttal~ 
employed  snesthatist  conversion 
factors,  ss  calculsted  In  paragraph 
(cKSIO)  of  this  section.  nndtipHed  by 
137.S  percent. 

(5)  UpdaUag  the  fM  $chedultM. 

For  servicae  fendshed  In  calendar 
yeers  after  IMS,  the  fee  schedules 
spplicabie  to  esch  yesr  sre  the  previous 
year's  schedule  updated  by  the 
percentage  Incresse  In  the  Medicare 
economic  index  for  that  year. 

(8)  Adfasting  the  fee  tchedvles. 

Tile  fee  sdMdales  may  be  sdjusted  for 
services  furnished  on  or  efter  fannsry  1, 
mo  to  reflect  data  that  are  more 
sccurate  than  the  dots  ased  to  construct 
the  initial  fee  schedules. 

(7)  Kecipteirte  of  fee  tchedule 
paymeaU. 

Fee  schedule  peyments  ere  mede  to 
the  aneethetist  who  furaishes  dM 
service,  or  to  a  haspilsi.  pfaysidea.  or 
smbulstory  sanicel  oeaisr  with  wkkh 
the  snetthctist  hss  an  employment  or 
contractus!  srrangeinent  ^st  provides 
for  these  payments  to  be  made. 

IL  Fart  410  is  smended  ss  foHows: 

PART  410— tUPPLEMENTARY 
MEDICAL  MSURANCC  <Syq  BENEFITS 

A.  Tbe  eadwity  dtatton  far  Part  4tB 
oontinuee  to  i 


.  TIOS.  18BL  IBS.  tSSBi, 
tamfr).  M  sad  fee).  1V1.  end  1«n  oTAe 

'Actfau.s.cii 


a  bi  1 4iaia  Um  introductory  text  is 
repebWshsi.  poragpapk  (o)  is 
redesignated  as  parafpaph  (p),  < 
new  paiagiaph  (a)  Is  edded  to  i 

foUo 


I410J0 

Subject  to  the  conditions  end 
limitatiaiis  opacified  in  1 410L12. 
"medical  and  odmr  heelUi  services'* 
includes  the  foDo«rlnf  ssrvlcse: 

(o)  Services  of  s  certified  registered 
nurse  sneethetist  or  aa  aaesthesiologist 
sssistanL 


C  In  1 419.1S.  the  biti  uduclui  y  text  of 
paragraph  (s)  is  republished  and 
parsgraph  (aM2)  is  revised  to  i 
folfasva: 

leiiitt 

(s)  flosiiccoadiitioBS.  The  medicsl  and 
other  heakh  senrioes  specified  in 
1 4iaiO  are  cosarad  by  Medicaia  Pert  B 


only  If  they  are  not  excluded  under 

Subpert  C  of  Part  406  of  this  chapter. 

and  if  Uksy  meet  die  following 

conditions: 

•       •       •       •       • 

[1]  By  whom  tke  aerrioee  meat  be 
fumiehed  The  servloes  must  be 
furnished  by  s  fscility  or  other  entity  ss 
ipoctfled  hi  If  4iai4  duoogh  4IOj08, 

D.  A  new  1 41tM0  is  sdded  to  resd  as 
follows: 


(a)AasicfiiJa 

Medkare  Pnt  B  pays  for  snesthesta 
services  end  related  care  furnished  by  a 
certified  re^stered  nurse  snvstnetist  or 
en  enesthesiologiet  sseistant  who  is 
legally  authoriied  to  perform  the 
services  by  the  Stete  in  vrhidi  the 
seiviuee  ere  famisned. 

(b)  Definitions. 

Far  purpoees  off  this  part — 

"Aneethesiologiat  aetietant "  means  a  ' 
penon  who— 

(1)  Is  pennUted  by  SUte  law  to 
administer  anesthesia;  and 

(2)  Has  successfully  completed  a  six- 
yesr  program  for  anesthesiologist 
assistants  of  which  two  years  consist  of 
specialised  academic  and  diakal 
training  in  snesthciis 

MoeslAefMl"  includes  both  aa 
anesthesiologist  assietoat  ead  a  certified 
registeiad  nurse  anesthetist. 

"Certified  registered  nurse 
anesthetist" meaiiM  s  registered  nurse 
who  is  licensed  by  the  State  in  whidi 
the  nurse  practices  as  a  pmffpssioeel 
registered  nurse  and  meets  any  other 
Ucensare  requirements  the  Stale 
imposes  with  respect  to  aonphysidaa 
anesthetists,  and  either — 

(1)  Is  cunandy  certified  by  either  the 
Council  on  Certificetion  off  Nurse 
Anesthetists  or  the  Council  on 
Recertification  of  Nurse  Anesthetists:  or 

(2)  Haegradaetad  within  the  past  18 
months  from  a  aarse  aaesthesie  program 
that  meets  the  etandaids  off  the  Councd 
on  Accreditation  of  Nurse  Anesthesia 
Educational  Programs  and  is  awaiting 
iaitial  certiricetkm. 

m.  Part  4UiB  amended  as  follows: 


PART  412-PfK>8PECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 


B.  In  1 412.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

I41L1    Soopeefpert 

(a)  Purpose.  This  part  implements 
section  18a6(d)  of  the  Act  by 
establishing  a  prospective  payment 
system  for  inpatient  hospital  services 
furnished  to  Medicare  beneficiaries  in 
cost  reporting  periods  beginning  on  or 
after  October  1, 1963.  Under  the 
prospective  payment  system,  payment 
for  the  operating  costs  of  inpatient 
hospital  services  furnished  by  hospitals 
subject  to  the  system  (generally,  short- 
term,  acute-care  hospitals)  is  made  on 
the  basis  of  prospectively  determined 
rates  and  applied  on  a  per  discharge 
basis.  Payment  for  other  costs  related  to 
inpatient  hospital  services  (capital- 
related  costs,  kidney  acquisition  costs 
incurred  by  hospitals  with  approved 
renal  transplantation  centers,  direct 
costs  of  medical  education,  and  the 
costs  of  qualified  nonphysician 
anesthetists'  services,  as  described  in 
S  412.113(c))  is  made  on  a  reasonable 
cost  basis.  Additional  payments  are 
made  Tor  outlier  cases,  bad  debts,  and 
indirect  medical  education  costs.  Under 
the  prospective  payment  system,  a 
hospital  may  keep  the  difference 
between  its  prospective  payment  rate 
and  its  operating  costs  inctirred  in 
furnishing  inpatient  services,  and  is  at 
risk  for  operating  costs  that  exceed  its 
payment  rate. 
•        •       •        •        • 

C.  In  {  412.2.  die  introductory  text  of 
paragraph  (d)  is  republished  and 
paragraph  (d)(5)  is  revised  to  read  as 
follows: 


9412.2 


of  payment. 


A.  the  authority  citation  for  Part  412 
continues  to  read  as  follows: 

AuthiMttr  Sks.  1102. 1U2. 18U(e).  l«n. 
and  1888  of  Hh  Sadal  Saowity  Act  <42  U-SuC 
1302. 1320S-1. 1386g(e).  1306hh.aad  UOBww). 


(d)  Excluded  costs.  The  following 
inpatient  hospital  costs  are  excluded 
from  the  prospective  payment  amounts 
and  paid  for  on  a  reasonable  cost  basis: 

•       •        •       •       • 

(5)  The  costs  of  qualified 
nonphysician  anesthetists'  services,  as 
described  in  §  412.113(c). 

***** 

D.  In  §  412.n.  the  intioductory  text  of 
paragraph  (b)  is  republished  and 
paragraph  (b)(8)  is  revised  to  read  as 
follows: 

§412.71    Determination  of  tMse  year  costs 
***** 

(b)  Modifications  to  base-year  costs. 
Prior  to  determining  the  hospital-specific 
rate,  the  intermediary  will  adjust  the 
hospital's  estimated  base-year  in  patient 
operating  costs,  as  necessary,  to  include 
malpractice  insurance  costs  as 


described  in  1 413.55  of  this  chapter,  and 
exclude  the  following: 

***** 

(8)  The  costs  of  qualified 
nonphysician  anesthetists'  services,  as 
described  in  §  412.113(c). 

•        «        *        *        *       ' 

E.  In  S  412.113.  paragraph  (c)  is 
revised  to  read  as  follows: 


{412.113 
reeeoneirie  ooet  beeiSa 


(c)(1)  Anesthesia  services  of  hospital 
emphyed  nonphysician  anesthetists. 
For  cost  reporting  periods  beginning  on 
or  after  October  1. 1964  throu^  any  part 
of  a  cost  reporting  period  occurring 
Jbefore  January  1. 1969.  payment  is 
determined  on  a  reasonable  cost  basis 
for  anesthesia  services  provided  in  the 
hospital  by  qualified  nonphysician 
anesthetists  (certified  registered  nurse 
anesthetists  and  tmesthesiology 
assistants)  employed  by  the  hospital  or 
obtained  under  arrangements. 

(2)(i)  For  cost  reporting  periods,  or  any 
part  of  a  cost  reporting  period,  beginning 
on  or  after  January  1, 1969  through  any 
part  of  a  cost  reporting  period  occurring 
before  January  1, 1992.  payment  is 
determined  on  a  reasonable  cost  basis 
for  anesthesia  services  provided  in  a 
hospital  by  qualified  nonphysician 
anesthetists  employed  by  the  hospital  or 
obtained  under  arrangement  if  the 
hospital  demonstrates  to  its 
intermediary  prior  to  April  1, 1969  that  it 
meets  the  following  criteria: 

(A)  The  hospital  is  located  in  a  rural 
area  as  defined  in  i  412.62(f)  and  is  not 
deemed  to  be  located  in  an  urban  area 
under  the  provisions  of  S  412.64(b)(3). 

(B)  The  hospital  must  have  employed 
or  contracted  with  a  qualified 
nonphysician  anesthetist,  as  defined  in 
S  410.66  of  this  chapter,  as  of  January  1. 
1986  to  perform  anesthesia  services  in 
that  hospital.  The  hospital  may  employ 
OT  contract  with  more  than  one 
anesthetist:  however,  the  total  number 
of  hours  of  service  furnished  by  the 
anesthetists  may  not  exceed  2,080  hours 
per  year. 

(C)  The  hospital  must  provide  data  for 
its  entire  patient  population  to 
demonstrate  that,  during  calendar  year 
1987.  its  volume  of  surgical  procedures 
(inpatient  and  outpatient)  requiring 
anesthesia  services  did  not  exceed  250 
procedures.  For  purposes  of  this  section, 
a  "surgical  procedure  requiring 
anesthesia  services"  means  a  surgical 
procedure  in  which  the  anesthesia  is 
administered  and  monitored  by  a 
qualified  nonphysician  anesthetist,  a 
physician  other  than  the  primary 
surgeon,  or  an  intern  or  resident. 


(D)  Each  qualified  nonphysician 
anesthetist  employed  by  or  under 
contract  with  the  hospital  has  agreed  in 
writing  not  to  bill  on  a  reasonable 
charge  basis  for  his  or  her  patient  care 
in  that  hospital. 

(ii)  To  maintain  its  eligibility  for 
reasonable  cost  reimbursement  under 
paragraph  (c)(2)(i)  of  this  section  in 
calendar  years  1990  and  1991.  a 
qualified  hospital  must  demonstrate 
prior  to  January  1  of  each  respective 
year  that  for  the  prior  year  its  volume  of 
surgical  procedures  requiring 
anesthesia  service  did  not  exceed  250 
procedures. 

IV.  Part  413  is  amended  as  follows: 

PART  413-PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT:  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1122. 1814(b).  1815. 
1833(a).  1861(v).  1871. 1881.  and  1886  of  the 
Social  Security  Act  as  amended  (42  U.SXI 
1302. 1320a-l.  1395f(b).  139Sg.  13951(a). 
1385x(v).  lagshh.  1395rr.  and  ISSSww). 

E  In  §  413.1.  paragraph  (b)  is 
amended  by  dianging  the  reference  in 
the  first  sentence  from  "paragraj^  (c) 
through  (e)"  to  "paragraphs  (c)  through 
(f)"  and  a  new  paragraf^  (f)  is  added  to 
read  as  follows: 

§413.1    Introduction. 


(f)  Services  of  qualified  nonphysician 
anesthetists.  For  cost  reporting  periods, 
or  any  part  of  a  cost  reporting  period, 
beginning  on  or  after  January  1. 1989. 
costs  incurred  for  the  services  of 
qualified  nonphysician  anesthetists  are 
not  reimbursed  on  a  reasonable  cost 
basis  unless  the  provisions  of 
§  412.113(c)(2)  of  this  chapter  apply. 
These  services  are  paid  under  the 
special  rules  set  forth  in  §  405.553  of  this 
chapter. 

C.  In  §  413.80,  paragraph  (a)  is  revised 
and  a  new  paragraph  (h)  is  added  to 
read  as  follows: 

§413J0    Bad  debts,  charity,  and  courtesy 


(a)  Principle.  Bad  debts,  charity,  and 
courtesy  allowances  are  deductions 
from  revenue  and  are  not  to  be  included 
in  allowable  cost;  however,  except  for 
anesthetists'  services  described  under 
paragraph  (h)  of  this  section,  bad  debts 
attributable  to  the  deductibles  and 
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COillM 

undcrtei 


tmm 


{h)Bxctptkm. 

Bad  debt*  ■rising  from  ssrvioss  for 
■nesUMtisto  paid  under  a  f«k  tchadul*. 
at  described  in  1 4064(83  of  this  chapter, 
are  not  raimtnirsable  under  the  program. 

V.  Part  462  is  amended  as  foDows: 

WAKT  46i    COWOITIOIIl  0P_ 
PAimCIPATION  FOR  NOOTfTAtt 

A.  The  authority  dtatioa  for  Part  4tt 
ooatlnaae  to  reed  as  followrs: 


Alhwlty  Sms.  1102. 1814(aM0).  1461  (•). 
(a  (k).  If).  (vNiNG).  and  (1).  1S64.  isn.  1883. 
I888L  t«0a(aNS4).  aMi  1«8|«|  of  «M  Sociirf 
Security  Ad  (42  VS.C  1302. 1386f|«N4). 
1386X  (•).  (0.  (111.  U).  (*Ml)(t».  •«»  («).  134Baa. 
isashh.  ISSMt  1386WW.  UnMaRSH.  and 
13O0d|a)). 

a  In  1 482.S2.  the  introductory  text  of 
paragraph  (a)  is  republished  and 
p«n«r«phs  (alH)  and  (aKft)  are  revised 
to  read  as  follows: 


I49UI  CmmrntH 
AiNolwelB  servleee. 


(s)  Staadard:  OrganiMatioH  and 
Btaffing.  The  organization  of  anesthesia 
services  must  be  appropriete  to  the 
scope  of  the  servfcas  offered. 
ABeweaM  otsi  oe  aoimmvivivQ  uy 
oidy— 
•        •       •       «       • 

(4)  A  certified  registered  nurse 
■nesthettst  (CaiNA).  as  deflMd  to 

I  41(MM(b)  of  this  chapter,  who  is  ander 
the  •upervision  of  the  operating 
practitioner  or  of  an  aneslhesiolagist 
who  is  immediataJy  available  if  needed: 
or 

(5)  An  anesthesinlngy  sssistant.  as 
defined  In  1 4iaM(b)  of  this  cheplsr. 
who  to  ander  the  direct  aMpervtoiea  of 
an  anesthesk>kigis(  who  to  physicaUy 
present 
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An  Mampla  a<  ttito  rilnSnioB  to  prowWad  iar 
tiM.  TNa  ~ 


IIR 


8.94 
9.88 
U8 

cto 


GS^^K     4^a^^      4<^Hk --■•--        -«-    - 

«nbw  WW    iww  prvvaHng  cnBTpS 

m  Alabama  ia  S1Z90.  Tha  aaliwaiad  1988  ocmm.- 
aion  lador  lor  CRNA  aarvicaa  «M)uk>  ba: 

101) 

($1240  X  -12.1=^13.90  per  unit 

90 

In  States  with  more  than  one  prevail- 
ing charga  locality  for  anestiiimia  aerv- 


icea  or  with  andtiple  carriera.  we  com- 
puted tlic  CRNA  converaion  factor  by 
calculating  weighted  average  State- 
level  prevailing  charge  oonversioa  fac- 
tora.  These  converrioo  Eactora  are 
beaed  on  gie  cairiers'  cairent  beae  anit 
ayatema  which  vary.  Sectioa  SOM  of 
Pub.  L.  100-203  reottirea  thai  HCFA  de- 
velop a  uniform  relative  value  guide  to 
pay  for  anesthesia  aervicea  fumiahnl 


on  or  after  January  1.  1988.  Expendi- 
tures under  the  uniform  relative  value 
guide  must  be  no  different  than  ex- 
penditurea  under  the  previoes  ayatema. 
To  obtain  tlua  result,  carrier  prevailing 
charge  conversion  factors  must  be  aa- 
iusted.  In  the  final  rule.  «*e  wHl  advise 
the  carriers  liow  to  calculate  tiw  cam- 
version  factois  for  medically-directed 
CRNAs  based  on  the  adjusted  prevail- 
ing charge  conversion  factera. 
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Appendix  D— 6lenoco  Conversion  Fac- 
tors        FOR         MEDICAU.Y-OIRECTEO 

CRNAs 

(indolars] 


10.48 
8.08 
&11 
7.43 
9l83 
7.87 
8J0 
7J4 
7.41 
9.22 
8.39 
8.92 
6.11 
9.78 
850 
7.88 
7.11 
7.73 
7M 
8.71 
7S9 
7.40 
SS2 
7.34 
(') 
8.77 
9.54 
S48 

10.00 
7.16 
8^ 
7.78 
8.62 
7.14 
8.29 
S83 
7.18 
7.74 
7.06 
7.37 
7.41 
S93 
8.74 
9.11 


Kentucky-. 
Loueiane- 


Nawwia. 


New  MMQOO*. 

Nmv  Yofk. 


a  1 1 1  liSi  ^^MM^fa^ 


Appendix  D— Blended  Conversion  Fac- 
tors FOR  MEOICAU.Y-OIRECTEO 
CriNAs— Continued 


Appemmx  E— Conversion  Factors  for 
Nonmedcally-Oirecteo  CRMAs— 
Continued 


[indo8am] 


[indoBaml 


Utah. 


Vermont.. 


8.50 
7J9 
6J6 
7.79 
0.94 
7.28 
9S4 


■The  earner  tar  1 
guidetar 
drflerant  1 

beae  unS  vakiee  are  aigisfc'anSy  higher  and  8s 
prevenng  cfisrge  oomwrwm  factor  s^nfKanSy 
loww  than  lor  oSMr  canlars.  Bacauee  of  Siis.  we  are 
unabto  to  lumiah  a  meaningM  CRNA  cowwrsion 

laCKW    lOr    HWHNi|]|fL    WV   «M   pmWBS   •   DMnOKI 

rate  in  Hw  linil  nito  bttSMl  on  ttw  pfonvso  thai  ifl 
cifriofB,  inducing  Iho  Mnsinippi  cwnor,  wril  havo 
cUculatBd  mmoA  conwTrton  fadofs  to  te  ubmI 
unctar  the  unitomi  ivIatM*  value  guids  for  pricing 
anwihosM  aonMoas  fcjmiihatf  on  or  aflar  Januvy  1, 
1969. 


Massachuseos.. 


Nevada. 


nmv  Jersey- 


NewYoik____ 
NOW)  waraana. 
North  Dakota  » 
Ohio 


carrier,  wril  have      Oregon.. 


Appendix  E— Convbision  Factors  for 

NOMilEOICAIXY-OlRECTED  CRNAs 


SouSiCareina- 

SouttiOAoto— 

Te 

Texas.. 

UtWi.... 


[indolars] 


Vermont.. 


Alaska- 


Araorw.. 


Arkansas- 


CaWomHi. 
Colorado- 


ConnacScut- 
Delaware  — 


Dtttnct  of  Columlxa.. 
Florida 

Georgia 


Kanaas— . 
Kentocfcy- 


Mwyiand.. 


1S.54 
15.53 
13.99 
13.53 
16.75 
13.90 
14.60 
19.23 
12.41 
15.32 
14j88 
14.45 

10.09 
16.97 
15.90 
14.16 
1^76 
13.70 
14.93 
11.84 
12.95 


Wyonvng.. 


1205 
15.52 
iai8 
<•) 
16.23 
16.67 
15.08 
16.61 
13.23 
13.78 
12S3 
14J8 
12.78 
13.72 
15J0 
1918 
19S8 
1141 
13.62 

lais 

1&18 
1«92 
16.58 
14.74 
13.23 
11J2 
13.49 
12.77 
1^69 
18.99 


■The  carrier  lor  Miniii^sippi  uses  a 
guide  tor  anenSwsis  serwces  Siat  i 
drffersnl  from  oSiw  carriw  ratatow  Mlua  gwdaa.  its 
iMse  unit  vahMS  are  lignifKanay  higgler  and  jW 
prevaihng  clwrge  conversKin  factor  snvfcsrWy 
lower  itian  lor  oSwr  carriers.  Bacauaa  of  Siis.  we  am 
unable  to  furnish  a  meaningM  CRNA  cowmieon 
factors  tar  Misiisiiippi  We  «hI  prowda  a  blandad 
rate  «  the  final  rule  based  on  Sw  premise  Swt  a* 
carriers,  indudmg  Sw  MrsMwppi  earner.  otS  have 
cataulatad  revised  conversnn  factors  to  be  uaed 
under  Sw  unifomi  reialMe  vakw  guKto  lor  pnong 
wiesStesia  services  furrashed  on  or  after  Jenuaiy  1. 
1969. 

(FR  Doc  80-1093  Filed  1^25-80: 8:45  am) 
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ltd  Eva  and  El 


r:  Health  Care  PiModng 
Administration  (HCFA).  HHS. 

:  Propoeed  rule. 


\  In  accordance  with  taction 

...  J(a)  of  the  Omnibus  Reconciliation 
Act  of  1967,  this  proposed  rule  would 
revise  the  payment  provisions 
concerning  outpatient  hospital  services 
furnished  in  connection  with  ambulatory 
surgical  procedures  for  certain  qualified 
eye  hospitals  and  eye  sod  ear  hospitals. 
Ws  ars  proposing  that  for  coat  reporting 
parioda  bes^nnlng  on  or  after  October  1. 
1968  and  before  October  1. 198a  the 
blended  payment  amount  applicable  to 
these  hospitals  would  remain  at  75 
percent  of  the  hospital-specific  amount 
and  25  percent  of  the  ambulatory 
surgical  center  amount 
BAtl:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
addkess.  as  provided  below,  no  later 
than  S:00  pjB.  on  March  27. 1989. 
aooiMM:  Mail  comments  to  the 
foUowii^  address:  Heslth  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  BERC-8(n-P.  P.O.  Box  28678. 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  delivar  your 
comments  to  one  of  the  following 
addresaes: 
Room  309-G.  Hubert  H.  Humphrey 

Building.  200  independence  Ave..  8W.. 

Washington.  DC 
Room  132.  Bast  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

In  commenting,  please  refer  to  fUe 
code  BBRC-601-P.  Comments  received 
timely  will  be  available  for  public 
Inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeka  after  publication  of  this 
document  in  Room  309-G  of  the 
Depertment's  offices  at  280 
Independence  Ave..  SW..  Washington. 
DC  on  Monday  through  Friday  of  each 
week  from  8:30  ajn.  to  5.-00  p.m.  (phone: 
202-245-7890). 

MH  MNffNBI  MTOMMATION  OONTACR 
Unda  McKanna.  (301)  98e^«53a 

rANVI 


Section  9343(a)  of  the  Ooudous  Budget 


ReoondUaUoa  Act  of  1986  (Pub.  L  99- 
509).  enacted  on  October  21. 1986,  set 
forth  s  new  methodology  to  be  used  in 
determining  Medicare  pavment  for 
facility  services  furnished  in  a  hospitsi 
on  an  outpatient  basis  in  connection 
with  covered  ambulatory  surgical  center 
(ASC)  procedures  that  are  spedfled  by 
tlie  Seoetary  in  accordance  with  section 
16S3(i)(lXA)  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  416.65.  Section 
•548(a)  of  Pub.  L  99-609  amended 
section  1833(aX4)  of  the  Act  and  added 
a  new  section  16S3(iX3)  to  the  Act  to 
provide  that  for  hoispital  cost  reporting 
periods  beginning  on  or  after  October  1. 
1967.  payment  for  outpatient  fadUty 
services  in  the  aggregate  is  to  be  based 
on  s  comparison  between  two  amounts. 
The  payment  is  the  lesser  of  the 
following: 

•  The  amount  for  the  services  that 
would  be  paid  to  the  hospital  under 
section  1833(s)(2)(B)  of  the  Act  (that  is. 
the  lower  of  the  hospital's  reasonable 
costs  or  customary  charges  for  the 
services,  reduced  by  the  applicable 
deductible  and  coinsurance  amounts). 

•  An  amount  based  on  s  blend  of— 
— ^The  amount  that  would  be  paid  to  the 

hospital  for  the  services  under  section 
1633(sM2)(B)  of  the  Act  (referred  to 
below  as  the  hospital-specific 
amount):  and 
— ^The  amount  that  would  be  paid  to  a 
freestanding  ASC  for  the  same 
procedure  in  the  same  geographic 
area,  in  accordance  with  section 
1833(iM2KA)  of  the  Act  which  is  equal 
to  80  percent  of  the  standard  overhead 
amount  reduced  by  the  applicable 
deductible  amount  (referred  to  below 
as  the  ASC  payment  amount). 

Section  1833(i)(3)(B)  of  the  Act  as 
sdded  by  section  9343(a)  of  Pub.  L  90- 
509.  provided  that  for  coat  reporting 
periods  beginning  on  or  after  October  1. 
1967  but  before  October  1. 1968,  the 
blended  amount  is  based  on  75  percent 
of  the  hospital-specific  amount  and  25 
percent  of  the  ASC  payment  amount 
attributable  to  the  procedure.  For  cost 
reporting  periods  beginning  on  or  after 
October  1. 1986,  the  blended  payment 
amount  is  based  on  SO  percent  of  the 
hospital-specifk;  smount  snd  50  percent 
of  the  ASC  payment  amount 

We  publlahed  a  final  rule  in  the 
Federal  Reveler  on  October  1. 1987  (52 
FR  36765)  to  implement  the  revised 
payment  methodology  for  hospital 
outpatient  ASC  procedures.  The 
regulations  implementing  this  policy  are 
set  forth  st  42  CFR  413.11& 


n.  Now  Lsgisladoa 

Section  40e8(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L  100- 
203),  enacted  on  December  22. 1967. 
amended  section  lS33(i)(3)(B)(ii)  of  the 
Act  to  provide  certain  hospitals  a  two- 
year  extension  of  the  blended  payment 
amount  applicable  for  cost  reporting 
periods  beginning  in  Federal  riscal  year 
(FT)  1968.  The  extenson  of  that  blended 
payment  amount  (that  is,  75  percent  of 
the  hospital-speciflc  amount  and  25 
percent  of  the  ASC  payment  amount) 
applies  to  eye  hospitsls  snd  eye  snd  ear 
hospitals  that  meet  certain  criteria 
discussed  below  snd  is  effective  for  cost 
reporting  periods  begiiming  on  or  after 
October  1. 1966  and  before  October  1. 

ig9a 

Section  406e(a)(2)  of  Pub.  L  100-203 
amended  section  1833(i)(3)(B)(ii)  of  the 
Act  to  provide  that  a  hospital  may  make 
an  application  to  the  Secretary  for  an 
extension  of  the  blended  payment 
amount  (75  percent  of  the  hospital- 
speciHc  amount  and  25  percent  of  the 
ASC  payment  amount)  if  it 
demonstrates  that  it — 

•  Specializes  in  eye  services,  or  eye 
and  ear  services,  as  determined  by  the 
Secretary: 

•  Receives  more  than  30  percent  of  its 
total  revenues  from  outpatient  services: 
and 

•  Was  an  eye  specialty  hospital  or 
eye  and  ear  specialty  hospital  on 
October  1. 1967. 

m.  Provisions  of  litis  Proposed  Rule 

To  qualify  as  an  eye  specialty  hospital 
or  an  eye  and  ear  specialty  hospital 
under  section  40e6(a)  of  Pub.  L  100-203. 
a  hospital,  in  addition  to  making  an 
application  as  discussed  below,  would 
have  to  meet  certain  qualifying  criteria. 

One  of  the  criteria  that  a  hospital 
would  have  to  meet  to  qualify  for  the 
extension  of  the  FY  1968  blended 
payment  amount  (that  is.  a  blended 
amount  based  on  75  percent  of  the 
hospital-speciHc  amount  and  25  percent 
of  the  ASC  payment  amount)  is  that  it 
must  specialize  in  eye  services  or  eye 
and  ear  services.  We  considered  using 
outpatient  data  for  determining  whether 
a  hospital  specializes  in  providing  eye 
services  or  eye  and  ear  services. 
However,  we  believe  that  the  types  of 
services  that  a  hospital  provides  to  its 
inpatients  represent  a  more  valid  and 
reliable  picture  of  the  types  of  services  it 
generally  provides,  including  services  to 
its  outpatients.  Since  inpatient  services 


generally  comprise  a  larger  part  of  a 
hospital's  total  operation  than 
outpatient  services,  we  believe  that  the 
use  of  inpatient  data  would  be  a  more 
accurate  identiHer  of  a  hospital's 
specialty.  In  addition,  we  believe  that 
the  completeness  and  quality  of  the 
diagnostic  information  for  inpatient 
services  is  far  superior  to  that  for 
outpatient  care.  Furthermore,  we 
reiterate  the  belief  that  the  inpatient 
area  itself  is  the  best  representation  of  a 
hospital's  specialty  area. 

Under  the  Medicare  pro-am. 
payment  for  most  inpatient  hospital 
services  is  made  at  a  predetermined 
specific  rate  for  each  hospital  discharge. 
All  discharges  are  classified  according 
to  a  Ust  of  diagnosis-related  groups 
(DRGs).  By  examining  the  DRGs  into 
whidi  a  hospital's  Medicare  discharges 
are  classified,  we  can  ascertain  the  type 
of  inpatient  hospital  services  the 
hospital  furnishes.  DRGs  36  through  48 
relate  to  diseases  and  disorders  of  the 
eye,  and  DRGs  49  through  74  relate  to 
diseases  and  disorders  of  the  ear,  nose, 
and  throat  We  believe  that  a  hospital 
that  has  more  than  60  percent  of  its 
Medicare  discharges  classified  into  the 
DRGs  relating  to  diseases  and  disorders 
of  the  eye,  or  ear,  nose,  and  throat 
clearly  specializes  in  eye  procedures  or 
eye  and  ear  procedures  and  thus  could 
qualify  as  an  eye  specialty  hospital  or 
an  eye  and  ear  specialty  hospital  for 
purposes  of  section  1833(i)(3)(B)(ii)  of 
the  Act 

The  second  criterion  that  a  hospital 
would  have  to  meet  to  qualify  for  the 
extension  of  the  FY  1988  blended 
payment  amount  is  that  it  receives  more 
than  30  percent  of  its  total  revenues 
&t>m  outpatient  services.  For  purposes 
of  these  provisions,  we  would  consider 
revenues  to  be  a  hospital's  gross  charges 
as  defined  for  the  purpose  of  Medicare 
reimbursement.  That  is,  gross  charges 
are  the  regular  rates  established  by  a 
provider  for  services  furnished  to 
beneficiaries  and  other  charge-paying 
patients.  We  believe  that  charges  should 
be  related  consistently  to  the  cost  of  the 
services  and  applied  uniformly  to  all 
patients — inpatients  and  outpatients. 

The  third  criterion  would  be  that  a 
hospital  must  have  been  an  eye 
specialty  hospital  or  an  eye  and  ear 
specialty  hospital  on  October  1, 1987. 
liierefore.  we  would  use  the  data 
available  for  a  hospital's  cost  reporting 
period  beginning  on  or  after  October  1, 
1666  and  before  October  1, 1987  to 
determine  if  the  hospital  would  meet  the 
necessary  criteria.  Whereas  the  statute 
is  silent  with  respect  to  the  period 
during  which  the  hospital's  outpatient 
revenues  must  represent  30  percent  of 


its  total  revenues,  section 
1833(i)(3)(B)(ii)  of  the  Act  requires  that  a 
hospital  demonstrate  it  was  an  eye 
specialty  hospital  or  an  eye  and  ear 
specialty  ho^iital  on  October  1, 1087. 
llius,  we  believe  it  is  fiilly  consistent 
and  appropriate  to  apply  the  outpatient 
revenue  test  during  the  cost  reporting 
period  when  the  hospital's  specialty  is 
determined. 

Hospitals  seeking  to  qualify  for  the 
two-year  extension  of  the  FY  1988 
blended  payment  rate  under  the  criteria 
described  above  would  be  required  to 
submit  an  application  to  the  Secretary. 
We  would  require  that  a  hospital  submit 
its  request  in  writing  to  its  fiscal 
intermediary  by  [60  days  from  the  date 
of  publication]  or  the  start  of  the 
hospital's  costreporting  period 
beginning  on  or  after  October  1, 1988. 
whichever  is  later.  As  discussed  above, 
in  determining  whether  a  hospital 
qualifies  for  an  extension,  the 
intermediary  would  use  data  available 
from  cost  reporting  periods  beginning  on 
or  after  October  1, 1986  and  before 
October  1, 1987.  Upon  completion  of  its 
determination,  the  intermediary  would 
notify  the  hospital  and  the  appropriate 
HCFA  regional  office  <A  its 
determination. 

A  hospital  that  meets  the  three 
criteria,  and  has  its  application 
approved,  would  be  eligible  for  an 
extension  of  the  FY  1988  Mended 
payment  amount  imder  {  413.118  for 
cost  reporting  periods  beginning  on  or 
after  Gk:tober  1, 1988  and  before  October 
1, 1990.  We  are  proposing  that  each 
hospital  that  qualifies  for  the  extension 
would  have  the  extension  granted 
retroactive  to  its  first  cost  reporting 
period  beginning  on  or  after  October  1, 
1988.  The  blended  payment  amount 
would  be  equal  to  the  sum  of  75  percent 
of  the  hospital-specific  amount  and  25 
percent  of  the  ASC  payment  amount 
For  cost  reporting  periods  beginning  on 
or  after  October  1, 199a  the  blended 
payment  amount  for  eye  and  eye  and 
ear  hospitals  would  be  equal  to  the  sum 
of  50  percent  of  the  hospital-specific 
amount  and  50  percent  of  the  ASC 
payment  amount  (which  is  the  blended 
payment  amoimt  applicable  to  all 
hospitals  not  eligible  for  the  extension 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1. 1988). 
We  note  that  hospitals  that  qualify  for 
the  extension  would  continue  to  be 
subject  to  the  payment  principle  in 
§  413.118(c)  that  provides  that  the 
aggregate  amount  of  payments  for 
facility  services  that  are  related  to  ASC 
procedures  furnished  by  a  hospital  on 
an  outpatient  basis  is  equal  to  the  lesser 
of— 


•  The  hospital's  reasonable  costs  or 
customary  charges:  or 

•  The  blended  pajrment  amount 
We  are  proposing  to  amend 

S  413.118(d)  to  implement  the  special 
payment  provisions  for  eye  specialfy 
hospitals  and  eye  and  ear  specialfy 
hospitals  required  by  section  4088(a)  of 
Ihib.  L.  100-203.  We  would  also  revise 
an  incorrect  statutory  citation  in 
S  413.118(a)  so  that  paragraph  (a) 
correctiy  states  that  {  413.118 
implements  sections  1833(a)(4)  aiul  (iX3) 
of  the  Act 

IV.  R^nbtoiy  Impact  Statemaat 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  EO. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
ccMupetition.  employment  investment 
productivity,  innovation,  or  on  the 
abilify  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  not  meet  the 
$100  miUion  criterion  nor  do  we  believe 
that  it  would  meet  the  other  E.0. 12291 
criteria.  Therefore,  this  proposed  rule  is 
not  a  major  rule  under  E.0. 12291,  and 
an  initial  regulatory  impact  analysis  is 
not  required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  an  initial 
regulatory  fiexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612)  unless  the  Secretary 
certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  all  physicians  are 
treated  as  small  entities. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  proposed  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  803 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area. 


Fsdaral  Riirt«r  /  Vol.  M.  No.  Itt  /  Thuraday.  January  26.  1999  /  Proposed  Rulw 


Bated  on  Um  daflnition  of  spacialtv 
hoapital  Ml  forth  in  this  propoaed  rule, 
wa  hava  idantifiad  IS  hotpitalt  that 
would  Qualify  as  aithar  aye  ipadalty 
hoapitals  or  aya  and  aar  spacialtv 
hospitals.  Although  tha  affects  of  the 
statute  and  this  proposed  rule  may  have 
a  significant  effect  on  those  hospitals 
that  qualify  as  spaciaify  hospitals,  we 
believe  that  tha  number  of  hoapitals  that 
would  qualify  represent  a  small  fraction 
of  all  small  rural  hoapitals  and  of  all 
hoapitals.  Thus,  because  affected 
hoapitals  do  not  represent  a  substantial 
number  either  of  all  small  rural  hospitals 
or  all  hoapitals.  the  Secretary  certifles 
that  a  regiulatory  flaxibilitv  analysis  and 
a  analysis  of  tha  effecU  of  this  rule  on 
small  rural  hoapitals  is  not  required. 


V.  Other  Raquirad  Info 

A.  Paperwotk  Rmhtction  Act  ^ 

This  propoaad  rule  contains  no 
Informatioa  collection  requirements: 
therefore,  it  does  not  come  under  the 
provisions  of  tha  Paperwork  Reduction 
Act  of  1980  (44  U.&C  SSOl  through 
3S11). 

B.  Commenta 

Because  of  tha  targe  number  of  items 
of  corraapondenca  we  normally  receive 
oo  a  propoaed  rule,  we  sre  not  able  to 
acknowle^e  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
that  we  receive  by  the  date  and  time 
specified  in  the  "Data"  section  of  this 
preamble,  and.  we  will  respond  to  the 
comments  in  the  preamble  of  that  rule. 

Uel  ef  8ub)act8  in  a  CFR  Past  41* 

Health  fadlitias.  Kidney  diseases. 
Medicare.  Reporting  and  recordkeeping 
raquiremants. 

42  CFR  Part  413  would  be  amended  as 
sat  forth  below: 

PAMT  411    PHICIPLM  OF 


\  PAVMCNT  FOR 


1.  The  audiorify  citation  for  Part  413  is 
rtviaad  to  read  as  follows: 


,  not  1122.  i«i4(b).  ins, 
i»4a)  sod  (i).  ian(v).  isn.  lam,  and  laae 

of  tha  Social  Security  Act  ••  ammdMl  (42 

usr.  laoi  isaoa-i,  lassfib).  laseg.  i38ei(a) 

and  (i),  VaMyV  13S6hh.  1386ir.  and 

lanww). 

2.  In  1 41S.11&  paraoraph  (a)  is 
reviaad:  the  spelling  of  the  word  "data " 
in  paragraph  (c)(2)  is  corrected  to  read 
"data":  tha  spelU^i  of  the  word 
•^asonble"  in  paragraph  (d)(l)(i)  U 
corrected  to  read  "reasonable": 


paragraph  (d)(2)  is  revised:  and  a  new 
paragraph  (d)(3)  is  added  to  read  as 
follows: 


FEOCfUL  COMMUMICATIONS 


141X114 

lia 


Ate 


(a)  Basis  and  scope.  This  section 
implements  sections  1833(aM4)  and  (i)(3) 
of  the  Act  and  establishes  the  method 
for  determining  Medicare  payments  for 
services  related  to  covered  ambulatory 
surgical  canter  (ASC)  procedures 

Crfbrmed  in  a  hospital  on  an  outpatient 
sis.  It  does  not  apply  to  services 
furnished  by  an  ASC  operated  by  a 
hoapital  that  has  an  agreement  with 
HCFA  to  be  paid  in  accordance  with 
i  416.30  of  this  chapter.  (For  rMuIations 
governing  ASCa  sea  Part  416  of  this 
chapter.) 
•       •       •       •       • 

{6)  Blended  payment  amount  *  *  * 

(2)  Except  as  provided  in  paragraph 
(dM3)  of  this  section,  for  coat  reporting 
peviods  beginning  on  or  after  October  1, 
IMS,  tha  blended  payment  amount  is 
equal  to  SO  percent  of  the  hoapital- 
spacific  amount  and  80  percent  of  the 
ASC  payment  amount. 

(3)  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1908 
and  before  October  1, 196a  the  blended 
payment  amoont  is  equal  to  75  percent 
of  the  hoapital-spedfic  amount  and  25 
percent  of  the  ASC  payment  amount  for 
a  hoapital  that  makes  an  application  to 
its  fiscal  intermediary  and  meets  the 
followring  requirements: 

(i)  More  than  60  percent  of  the 
hoapital's  inpatient  hoapital  discharges. 
as  described  in  1 412.60  of  this  chapter, 
occurring  during  its  cost  reporting  period 
beginning  in  Federal  fiscal  year  1987.  are 
classified  in  diagnosis-related  groups  36 
through  74. 

(ii)  During  its  cost  reporting  period 
beginning  in  Federal  fiscal  year  1987, 
more  than  30  percent  of  the  hospital's 
total  revenues  is  from  outpatient 
services. 

(Catalog  of  Domestic  AMlslanca  Progranw 
^4o.  13.773.  Medicare-Hoapilal  insurance:  and 
^4o.  13.774.  Medlcara-Supplementary  Medical 
Insurance) 

Dated:  October  4.  IflSS. 
Wittaoi  L.  Ropar, 

Adminiulrator.  HwalUt  Core  Financing 
Administration. 

Approved:  Daoambor  6,  IflH. 

OlisR.lowea. 

Secretory. 

(FR  Doc  80-1004  Fllad  1-25-80:  MS  am) 
)  coot  4iaa.«v«i 


47CFRPvt73 

(MM  Doekat  No.  67-t;  FCC  tO-SiSl 

BrosdcMt  Servtoac;  AuttwftuUoii  of 
Um  of  MuMpto  vyndwonoiM' 

mnamniar*  vy  mm  ^«wsi^>^*< 
snniona 

AOiNCY:  Federal  Communications 

Commission. 

AcnoM:  Proposed  rule  tmnination. 


;  The  Commission  concludes 
that  current  transmitter  synchronization 
technology  is  still  in  a  developmental 
phase,  and  that  it  would  therefore  be 
inappropriate  to  issue  proposed 
technical  rules  at  this  time.  However, 
the  Commission  will  continue  to 
authorize  individual  AM  broadcast 
stations  to  conduct  synchronous 
operations  on  an  experimental  basis. 
AOOnnt:  Federal  Communications 
Commission.  Washington.  DC  20554. 

ran  raRTNn  MraMMTiON  contact: 

lames  E.  McNally,  Jr..  Mass  Media 
Bureau.  (202)  632-0e8a 
•UmMHNTARV  wrowMTiON;  This  is  a 
summary  of  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  87-6,  adopted  November  8, 1968 
and  released  January  13, 1980.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  notice  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  (202)  857-3800.  2100  M  Street. 
NW..  Suite  14a  Washington.  DC  20037. 
Regulatory  Flexibility.  In  accordance 
with  section  e05(b).  an  Initial  Regulatory 
Flexibility  Analysis  is  not  required 
because  no  rule  amendments  are 
proposed  herein.  Consequently  this 
action  «vill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Summary  of  tha  Memorandum  Opinion 
and  Older 

1.  On  March  3. 1987.  the  Commission 
released  a  Notice  of  Inquiry  ("Inquiry") 
to  solicit  information  relevant  to  the 
development  of  appropriate  technical 
standards  for  the  operation  of 
synchronous  AM  transmitters  (See  52 
FR  8065.  published  March  16, 1987). 
Having  carefully  considered  the 
comments  filed  in  response  to  the 
Inquiry,  the  Commission  concludes  that 
current  transmitter  synchronization 
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technology  does  not  warrant  continuing 
this  proceeding  to  the  rule  making  stage 
at  this  time. 

2.  Synchronous  broadcasting  is  the 
use  of  tha  two  or  more  geographically 
proximite  transmitters  broadcasting 
identical  programming  on  the  same 
radio  frequency  to  enhance  or  extend 
the  coverage  of  an  AM  station.  Because 
the  individual  service  areas  of  the 
transmitters  will  usually  overlap  to 
some  extent  mutual  interference  will 
occur,  but  can  be  minimized  by 
precisely  synchronizing  the  carrier 
frequency  or  phase  between  them. 

3.  The  Inquiry  noted  that  conventional 
methods  of  enhancing  or  extending  AM 
station  service  areas  (e.g.,  increasing 
transmitter  power,  charging  a 
directional  antenna  pattern,  or 
relocating  the  station]  were  often' 
precluded  because  of  congestion  in  the 
AM  service  and  difficulty  in  protecting 
signals  of  other  stations.  The  use  of 
supplemental  carefully  placed, 
synchronous  transmitters  thus  appears 
to  offer  an  effective  and  economical 
way  of  improving  service  to  geographic 
areas  that  are  pooriy  served  by 

■conventional  AM  stations.  However,  the 
use  of  synchronous  AM  transmitters 
poses  a  number  of  complex  technical 
and  administrative  questions.  These 
include  intra-system  and  inter-system 
interference  criteria  as  well  as  various 
licensing  and  eligibility  requirements. 
The  Commission  requested  comment  as 
to  the  most  appropriate  method  for 
calculating  the  interference  effects  of 
multiple  synchronous  transmitters.  The 
Inquiry  encouraged  testing  to  obtain 
data  and  practical  test  results  based  on 
actual  field  experience.  The  Commission 
also  requested  comment  on  appropriate 
power  limitations  for  synchrtmous 
transmitters. 

4.  In  addition  to  the  technical  issues, 
the  Commission  raised  questions 
pertaining  to  potential  licensing  and 
eligibiUfy  requirements.  For  example, 
comment  was  requested  on  whether 
there  should  be  limits  on  the  extent  to 
which  coverage  could  be  augmented, 
and  if  synchronous  operation  should  be 
permitted  only  in  those  areas  within  a 
station's  normaly  protected  contour. 
Additionally,  the  Commission  sought 
comment  on  whether  synchronous 
transmitters  should  be  authorized  only 
to  the  original  "parent"  AM  station 
licensee,  and  whether  synchronous 
transmitters  should  be  counted  for 
purposes  of  determining  compliance 
with  the  multiple  ownership  "rule  of 
twelve"  and  local  ownerriiip  "duopoly" 
rules. 

5.  In  response  to  the  Inquiry,  the 
Commission  received  twenty-two 
comments  and  one  reply  comment 


Many  of  these  comments  expressed 
optimism  over  the  potential  benefits  of 
synchronous  transmitters,  but  others 
enumerated  a  variefy  of  technical  and 
operational  difficulties.  Comments  on 
the  effects  of  technical  characteristics 
on  intra-system  signal  protection  ratios 
were  expressed  ody  in  general  terms. 
Experiences  with  pitigram  distribution 
equalization  seemed  encumbered  with 
difficulties,  and  in  several  cases 
problems  were  encountered  in  achieving 
synchronization. 

6.  The  matter  of  inter-system 
interference  criteria  received 
considerable  comment  Generally,  the 
parties  reconunended  that  synchronous 

°  transmitters  be  afforded  protection 
similar  to  that  provided  die  primary 
station,  and  that  such  transmitters  not 
be  used  to  extend  the  interference 
contour  of  the  parent  station.  There  was 
a  consensus  that  syndironous 
transmitters  should  be  regarded  simply 
as  extensions  of  the  primary  transmitter, 
and  as  such,  comply  with  aU  current 
regulations. 

7.  Agreement  was  also  noted  in  the 
matter  of  the  timiriinum  output  power 
appropriate  for  synchronous 
transmitters,  the  general  conclusion 
being  that  the  maximum  power  of  a 
syndhronous  transmitter  should  not 
exceed  the  power  of  the  primary  station. 
One  oommenter  suggested  that  a 
minimum  power  of  100  watts  be 
required  and  that  the  radiation 
efficiency  of  synchronous  transmitter 
antenna  systems  meet  a  minimum 
standard.  However,  another  disputed 
this  view,  arguing  that  allowing  very  low 
power  levels  would  be  consistent  with 
the  Commissimi's  policy  in  conferring 
post-sunset  authorify.  "Iliere  was  a 
consensus  among  the  commenters  on 
many  of  the  various  licensing  and 
eligibiUfy  issue  raised  in  the  Inquiry.  All 
agreed  that  synchronous  transmitters 
should  be  authorized  only  to  the 
licensees  of  the  primary  station,  that 
they  should  not  be  counted  for  purposes 
of  determinng  compliance  with  multiple 
ownership  regulations  and  that 
application  of  "duopoly"  restrictions 
would  be  inappn^Miate.  since 
synchronous  transmitters  were  logical 
extensions  of  the  primary  station. 

8.  In  sum.  the  Inquiry  appears  to  have 
been  useful  in  soliciting  direction  on 
eligibiUfy  and  authorization  issues 
associated  with  the  use  of  synchronous 
transmitters,  but  less  successful  in 
resolving  some  of  the  tedinical  issues. 
Therefore,  the  Commission  concludes 
that  while  this  proceeding  has  produced 
additional  beneficial  information 
concerning  synchronous  AM 
transmission,  remaining  technical 
uncertainties  appear  to  preclude 


meaninghd  rub  making  activify  at  this 
time.  The  record  indicates  the  use  of  a 
variefy  of  different  approadies  to 
achieving  transmitter  syncfaronizatioa 
each  wiA  varying  degrees  of  success. 
More  importantly,  no  particular 
approach  to  synchronization  emerged  as 
being  consistenUy  efficacious,  even  in 
the  absence  of  economic  considerations. 
The  record  does  mention  several 
emerging  technologies  that  may  provide 
an  economical  and  effective  means  of 
achieving  phase  synchronization. 
However,  none  of  these  have  yet  been 
tested  in  conjunction  writh  AM 
broadcast  operation.  Because  the 
appUcabiUfy  of  die  various  current  and 
new  technologies  to  the  unresolved 
technical  issues  related  to  AM 
transmitter  synchronization  may  take 
some  years  to  determine,  it  appears  that 
the  prudent  course  of  action  is  to 
terminate  this  proceeding  without 
action.  Notwithstanding  this  action,  the 
Commission  wiU  continue  to  issue 
e)q>erimental  authorizations  to  AM 
station  Ucensees  who  wish  to 
investigate  further  the  potential  benefits 
of  synchronous  operation.  AcctHtiingfy. 
pursuant  to  authorify  contained  in 
Sections  4(i)  and  303  of  the 
Communicatiims  Act  of  1934.  as 
amended,  it  is  ordered  that  MM  Dodcet 
No.  87-6  is  terminated. 
OoHna  R.  Searcy, 
Secretary. 

list  oT  Subiacts  in  47  CFR  PM  73 

Radio  Broadcasting. 
(FR  Doc  86-1576  Filed  1-2S-80;  8:45  am] 


47  CFR  Part  73 

(MM  Dockat  Na  86-661.  RM-6467] 

Fruilhurst,AL 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  filed  by  Steven 
L  Gradick.  seeking  the  aUotment  of  FM 
Channel  274A  to  I^thurst  Alabama,  as 
that  commimify's  first  local  broadcast 
service.  Reference  coordinates  for  this 
proposal  are  33-4S-57  and  85-28-06. 
OATCS:  Comments  must  be  filed  on  or 
before  Mardi  13, 1989.  and  reply 
comments  on  or  before  March  28. 1980. 

ADDlWIi.  Federal  Communications 
Commission.  Washington.  DC  20654.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 


BEST  COPY  AVAILABLE 
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p«UtioMr.  ■«  foUovKS:  Stev*  Cradick. 
P.a  Box  32.  U  Fint  Avmmm  WMt 
Pniithunt.  AL  38202. 

Nancy  loyiMr.  Mm  MMiia  BvMik  (JK) 
03«-«53a 

dlPP^MMNTMIV  W^ONHAYIOIK  niM  IS  ■ 
■uniflMnr  of  the  CoomiMton'*  Notice  of 
Propoeed  Rde  Making.  MM  Docket  No. 
88-591.  adopted  November  SO.  1988.  and 
releMed  iMHiary  It.  ItMi  TIm  Ml  text 
of  thia  Commiaaion  dedakm  ia  available 
for  inspection  and  copying  during 
nonnal  beaineaa  iKNtra  in  die  POC 
DockeU  Branch  (Room  230).  1019  M 
Street.  NW..  WaaMnglon.  DC  IV 
coinf>le«e  text  of  this  decision  may  alao 
be  purchased  from  the  Commiseion's 
copy  contractors,  toteraational 
Tranacription  Service.  (aOt)  867-3800, 
2100  M  Street  NW..  Suite  !«. 
Washington.  DC  20087. 

Provisions  of  the  Regolatoiy 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shooM  note 
that  from  the  time  s  Notice  of  Propoeed 
Rule  Making  is  issued  until  the  matter  is 
no  hmger  sm>)ect  to  Coaamisaion 
consideration  or  court  review.  aB  ex 
parte  contacts  are  prohibited  in 
Commissioo  proceedfaigs.  soch  as  this 
one.  which  involve  channel  alkrtments. 
See  47  CFR  1.1204(b)  for  rales  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  ftUng 
procedures  for  Gomaiants.  see  47  CFR 
1.415  and  1.42a 

LM  of  Subfacts  la  47  CFR  PM  71 

Radio  broadcasting. 
Pedarall 


Deputy  Chief,  Mky  and  RuJet  Divition. 

Mo»a  Media  tmmam. 

(FR  Doc  80-1823  VOmd  l-ZS^Hc  8:45  Mai 
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RFadsral 
CoBuaisskm. 

I  ftopoaad  rale. 


unicationa 


r  Hiis  document  requests 
comments  on  a  petitloB  filed  by  William 
B.  Grant  seeking  the  allotment  of 
Channal  MIA  to  Wetompka.  Alabama. 
as  that  oomnunily'a  llrat  kical  FM 


coordinates  for  dria  prapoaal  are  S2-88- 
40  and  88-11-68. 

OAtn:  Comments  must  be  filed  on  or 
before  March  13, 1980.  and  reply 
comments  on  or  before  March  28, 1980. 
AOOMM:  Federal  Communications 
Commission.  Washington.  DC  20654.  In 
addition  to  filing  coounents  with  the 
FCC  intereatod  partiaa  should  serve  the 
petitioner,  as  foUowa:  William  &  Grant 
Route  1.  Box  4008.  York.  AL  30625. 


Nancy  loyMr,  Mna  Madia  Baraan.  (202) 
e34-863a 

sa— acy  of  die  Commlaaion's  Notioe  of 
Propoeed  Rale  Makii«.  MM  Docket  Na 
88-608,  adopted  November  SO,  1988,  and 
relaaaad  laaMiy  M,  1980.  The  fall  text 
of  this  Commiasien  decision  is  evailable 
for  inspection  and  copying  during 
normal  business  hoars  in  the  FCC 
Dockata  Brwwh  (Room  230),  1919  M 
Street  NW^  Washington.  DC  Ine 
complete  text  of  tMa  dadaion  may  also 
be  purchased  from  the  Commiseion's 
copy  contractors.  International 
Transcription  Servtoe.  (202)  867-8800, 
2100  M  Street  NW..  Solto  14a 
WashtavtoB.  DC  n»7^^ 

Provisiona  of  the  Regulatory 
Flexibility  Act  of  1900  do  not  apply  to 
inia  pfoceegn^. 

Membera  of  ttie  pablic  should  note 
that  from  the  time  a  Notice  of  Propoeed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  sobfect  to  Commission 
consideratioB  or  ooort  review,  all  ex 
parte  contacts  are  prohibited  in 
CoBunissioB  proceedings,  suoi  as  this 
one.  which  Involve  channel  allotments. 
See  47  CFR  1.12D4(b)  for  rales  governing 
permissible  ex  parte  contoct 

For  information  regaitsng  proper  filing 
procedures  for  comments,  see  47  CFk 
1.415  and  14201 

list  of  SuHods  IB  47  CFR  Part  71 

Ratfto  broadcasting. 

Federal  ComauBiGaUaos  ConuniMiaa. 


Deputy  Chief,  fioheymadXiUmDivkion. 

Mou  Media  Bureau. 

(PR  Doc.  88-1825  Piled  l-25-«(  89«S  ami 
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r.CA 

r.  Federal  Cortmimicationa 
Commission. 
ACTMNK  Propoaad  raia. 


R  This  document  requests 
Its  on  a  petition  filed  by  fay 
Stevens,  seeking  the  allotment  of  FM 
Channel  261A  to  Dunsmuir,  California, 
as  that  community's  fust  local  broadcast 
service.  Reference  coordinates  for  this 
proposal  are  41-12-30  and  122-16-1& 

OAlia:  Comments  most  be  filed  on  or 
before  March  13. 1900,  and  reply 
comments  on  or  before  March  28, 1980. 


;  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  commenta  with  the 
FCC  Interested  parties  should  serve  the 
petitioner's  oounseL  as  follows:  William 
L  Zawila.  Eaq..  12560  Brookhurst  Street 
Suite  A.  Garden  Grove.  CA  8284a 

PON  RMTHM  MPOMIATIOH  CONTACT: 
Nancy  Joyner,  Maaa  Media  ftveao.  (202) 
034-«5Sa 

summary  of  the  Commiseioa's  Notice  of 
Propoaed  Rale  Making.  MM  Docket  No. 
88-582.  adopted  November  sa  1988,  and 
relaaaed  )aauary  19. 1980.  The  full  text 
of  this  Coaunisaion  dscision  is  available 
for  inspection  and  copying  during 
normal  buainess  boon  in  die  FCC 
Dockets  Brandi  (Room  23),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's  — 
copy  contractors.  International 
Tranacription  Service.  (202)  8S7-380a 
2100  M  Street  NW..  Suite  14a 
Waahii^on.  DC  20037. 

ProviakMS  of  the  Rcgulatoiy 
Flexibility  Act  of  1980  do  not  apply  to 
thia  proceeding. 

Mentben  of  the  pnblic  ahoakl  note 
that  fram  the  time  a  Notioe  of  Propoeed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  conn  review,  all  ex 
parte  contacts  are  prohibited  in 
Commiasion  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  l,1204(b)  for  rules  governing 
permissible  ax  parte  contact 

For  infomation  regarding  proper  filing 
procedures  for  coounents.  see  47  CHI 
1415  and  142a 


iiB«7CFRPM7S 

Radio  broadcasting. 
Federal  ( 


Dapati  Chief,  BolkyemdRuieeDMaiom. 

Matt  Media  Bureau. 

(FR  Doc  88-1822  FUed  l-2i-8ie  »46  sm| 


•'•j*'.  ij*« ; 


Federal  Regi»ter  /  Vol  54.  No.  16  /  Thtireday.  January  28,  1989  /  Proposed  Rtilea 


47  CFR  Part  73 

Radto  Broadcasttng  Servicea;  Othelo, 
WA 


;  Federal  Communications 
Commission. 
action:  Proposed  rule. 


f.  This  document  requesto 
comments  on  a  petition  by  P-N-P 
Broadcasting.  Inc.  proposing  the 
substitution  of  Channel  248C2  for 
channel  24eA  at  Othello.  Washington 
and  modification  of  ito  construction 
permit  for  channel  249A  to  specify 
operation  on  the  higher  class  channel 
llie  substitution  can  be  made  consistent 
witii  the  Commission's  minimum  spacing 
requiremente  from  Othello's  reference 
coordinates  (40-0-38  and  119-10-00). 
Concurrence  of  the  Canadian 
government  must  be  obtained. 

0AT8S:  Commenta  must  be  filed  on  or 
before  Mardi  13. 1900.  and  reply 
commenta  on  or  before  March  28. 1980. 


;  Federal  Communications 
Commission.  Wariiington.  DC  20554.  In 
addition  to  filing  commenta  widi  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  tbeir  counsel  or 
consultant  as  follows:  Duane ).  Polich. 
President  P-N-P  Broadcasting.  Inc 
0235  N£  175th.  BotfielL  WA  98011 
(Petitioner). 


iTWN  contact: 

Patricia  Rawlings.  (202)  634-653a 


rARV  wrowMATiON.  This  is  a 
simmiary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-504.  adopted  November  sa  1968,  and 
released  January  19. 1980.  The  full  text 
of  this  Commission  decision  u  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docketa  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fit>m  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street  NW..  Suite  14a 
Washington,  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

MemS^  of  the  public  should  note 
that  bam  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subiect  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacta  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  commenta.  see  47  CFR 
1.415  and  1.420. 

list  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commniiications  Commission. 


Steve! 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc  80-1826  Filed  1-2S-89:  &-45  amj 
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WY 


r:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


r:  This  document  requesta 
commenta  on  a  petition  by  Jessica 
Longston  proposing  the  reallotment  of 
vacant  and  unapplied  for  VHP 
Television  Channel  9  to  Casper, 
Wyoming  from  Sheridan.  Wyoming.  Hie 
allotment  can  be  made  to  Casper  in 
compliance  with  Section  73.610  of  the 
Commission's  Rules  with  a  site 
restriction  of  23.7  kilometers  (14.7  miles) 
southwest  of  the  city  at  coordinates  42- 
44-33  and  106-33-58.  The  proposal  could 
provide  Casper  with  iU  fifth  commercial 
television  service.  This  proposal  is  not 
affected  by  the  freeze  on  television 
allotments,  or  applications  therefor. 


IMTE8:  Commenta  must  be  filed  on  or 
before  March  13. 1960,  and  reply 
commenta  on  or  before  March  28. 1960. 
ADOWiOt.  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filbig  commenta  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Ridiard  R. 
Zaragoza.  Esquire,  Fisher.  Wayland. 
Cooper  h  Leader.  1255  23rd  Street  NW.. 
Suite  eoa  Wariiington.  DC  20037 
(Counsel  for  petitioner). 

RM  RMTHOI  MPOMNATION  contact: 

Patiida  Rawlings,  (202)  634-653a 
SUmOKNTARV  MFONMATKNC  This  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Doclcet  No. 
68-595,  adopted  November  30. 198&  and 
released  January  19. 1969.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docketa  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-360a 
2100  M  Street  NW..  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1900  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frt>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacta  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1415  and  1.420. 

List  of  Subiecto  in  47  CFR  Part  73 
Television  broadcasting. 

Federal  Communications  Commission. 

Sieve  KaoiiiMr.  • 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
|FR  Doc  80-1824  Filed  1-2S-89: 8:45  am| 
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of  «w  FEDERAL  REOffTER 

•  or 
to  «w 


•uVwftty, 
ol 


0( 

«ng  of 


DCPAimiCHT  OF  AOraCULTVM 


U8DA. 


t  Pood  wid  Nutritioo  Suvics. 


Node*. 


lllllo  DOtiOO  lufUfBM  uM  pobUc 

of  Um  annual  adfuataMfrts  to  the 
raimburMmant  ratas  for  maah  aarrod  In 
tha  Summar  Pbod  Sarvtoa  PropaB  lor 
Chikiran.  Tbaaa  adiwtBaBta  ivflact 
chai^aa  in  tha  Consainar  Prioa  hidax 
and  ara  ramdrad  by  tha  sUtata 
gowarninf  tba  no^wn. 

I  dah:  Jannaiy  1.  If 


Robart  M.  BMila.  CUat  PDb»  and 
Profraoi  DavalopoMBt  Branch.  Child 
Nutrittoo  Dhriskn.  Food  and  Natritfoo 
Sarvioa.  U^  DapartaaiU  of  Ar*c«ltiira. 
Alaxandria.  Vliginia  22302.  (708)  786- 
3020L 


Thia  nottca  has  baan  rtvlaarad  1 
Exacutlva  Ordarl22n  and hs 
dasslflad  a*  not  major  bacauaa  It  will 
not  hava  an  annoal  afbct  on  tha 
sconony  of  tlOO  million,  will  not  cauaa 
a  malar  Incraaaa  in  coats  or  prtess  for 
consunars.  individual  indastriss. 
FadaraL  Suta  or  local  fovarsBMBt 
agandaa.  or  faotraphic  latioaa.  and  will 
not  hava  lignlRcant  adveraa  affacta  on 
cooipatitlon.  employment,  inveatment 
pro<hictivity.  innovatioo  or  on  tba  ability 
of  U.8.-baaad  antarprisaa  to  compata 
with  foraign-basad  antarprisas  in 
dooMstic  or  export  markets. 

This  action  la  not  a  rule  as  defined  by 
tha  Regulatory  Flexibility  Act  (5  U.S.C 
801-612)  and  thua  la  exempt  from  the 
provisioos  of  that  Act  In  sccordanoa 
with  the  Paperwork  Reduction  Act  of 


1980  (44  U.&C  8807).  no  i 


hava  bean  iadndad  Ibat  ai«  siiNact  to 
approval  froa  tha  Onioa  of  Mana0smant 
andBodgst 

TUa  program  is  listed  In  tha  Catalog 
of  Federal  Doaaatic  Assistanoe  aadar 
Na  MiUOand  is  subiact  to  tha 
provistans  of  Exocutlva  Qrdsr  12372 
whidi  raquiras  intafgovaranwtal 
consultatioo  with  State  and  local 
offldals.  (7  CFR  l^nt  SOIS.  Suboait  V. 
and  final  lula  related  notice  p«iolishad  at 
48  PR  29114.  June  21 1988). 


Tha  terms  used  fai  this  Noltoe  shaD 
hava  tba  meaning  ascribad  lo  thaai  in 
tba  ragulatioos  govaraing  tha  Si^BMr 
Pood  Sanrka  Piopaai  for  OiUdrsn  (7 
CFR  Part  228). 


Pursuant  to  section  13  of  tfia  National 
School  Lunch  Act  (42  US.C  1701)  and 
tha  ragulatkma  governing  the  Summer 
Food  Sarvtae  Pr^nsi  for  Chikban  (7 
CFR  Part  229).  notice  is  hereby  given  of 

meals  served  to  chikhaa  psrtlrtpating  hi 
the  Summer  Food  Service  Program  for 
Children  dar1i«  tha  1989  PragrasL 
Adiustments  ara  baaed  on  changes  in 
the  food  away  from  hooM  series  of  the 
Consumer  Price  index  for  AO  Urban 
Consumers  for  the  period  Novambar 
1967  thro(«h  Novambar  1898.  Tha  new 
reimbursement  rates  In  cents  aia  as 
follows: 


MrMaalliWbi 


il 


.ITUO 
.   48.7S 


Adanusnauva  voaif 

aervad  at  nral  or 


tJS 
17j80 


b.   For 

typaa  of  aitaa: 

Oraakfaat- 


at   othar 


Lonch  or  Sapper. 


7M 
S.78 


Tha  total  amount  of  payments  to  State 
agendea  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  raimborsamant  ratas  and  the 
number  of  meals  for  each  type  served. 


The  above  reimbursement  rates,  before 
being  rounded-off  to  the  nearest  quarter- 
cent  represented  a  4.30  per  cent 
increase  during  1089  (from  118.6  in 
November  1967  to  123.7  in  November 
1988)  in  the  food  away  from  home  series 
of  the  Consumer  Price  index  for  AD 
Urban  Consumers,  published  by  die 
Bureau  of  Labor  Statistics  of  the 
Department  of  L«bor.  The  change  in  the 
index  values,  as  compared  to  index 
values  published  in  tlie  Notice  for  die 
preceding  yaar.  are  doe  to  the  general 
rabasing  of  tha  Consumer  Mca  Index  by 
tha  Bursaa  of  Labor  SUttstics. 

AaiMritr  Saca.  &  n  and  M.  NalioMi 
School  Lanch  Act  aa  aaModad  (42  UXC 
1788. 1781  and  1781a). 

Dale:  laaaary  Uk 


Adininittnttut,  Axxf  omr  NutrilioH  Sai  vAa 
(FR  Doc.  8»-t878  Pyad  l-a-aac  8«  ami 


lSar«tos.U8DA. 


t  nonce  oi  oanganoii. 


r.  Tha  Ragiooal  Forester  of  the 
Padfic  Northwaet  Ragion  of  tb*  Poreat 
Service  haa  rlalafslarl  authority  lo 
Forest  Soperviaars  to  issue  eesement 
raaarvatkna  la  dM  Boraau  of  Land 
Msnagesaant  for  coaati  aUiim  and  aaa  of 
roads  under  aatbortty  of  die  Pedaral 
I<and  Policy  and  Bdaaagament  Act  of 
October  21. 1976  (43  U3.C  1761).  The 
delegation  is  being  issued  in  a  Regional 
supplement  to  chepler  2730  of  the  Forest 
Svvica  Manual  the  principal  soaroa  of 
internal  diiactiaa  lo  Foreat  Service  line 
and  staff  officers. 


I IMTK  This  delegation  was 
affective  on  January  0, 1980.  the  date  the 
directive  was  signed. 

PON  MRTM^  MmWATMN  CONTACT: 

Questions  about  the  exerdse  of  this 
delegation  may  be  addressed  to  Eugene 
Fontenot  Leader  Rights-of-Way.  Padfic 
Northwest  Region.  Forest  Service. 
USDA  319  SW  Pine  Street  P.O.  Box 
3623.  Portland.  Oregon  97208.  Telephone: 
(303)326-2021. 


Dated  Januaiy  ia  1880. 
Richard  A.  Fanrno. 
Deputy  RegUmctt  Wongter. 
[FR  Doc  80-1757  Filed  l-Z»-80;  8;«5  ani] 


suppisMeal 
statement 


IflBviaai 


■P^ 


of  die  National  BBviBOMBflBlal  Mky 
Ad  of  1988;  die  Council  on 
Environmwari  Qufity  OddelliRS  t46 
UK  Pail  180B9.sodlheSidl  ^^ 

ConsarvatioB  Service  dridAKS  {7  CFR 
I^art  68^  Ihe  Sod  Gonsarvatten  Servioa. 
U.S.  Department  of  Agricidtore.  gives 
notice  aiat«a  __ 

tishdng 
prepared  I 


preparatian  and  sewiew  af  a 
aupjdemeBtai  airtrnNawtal 
statement  are  neededlor  dds  pasjeoL 

Notioeirflnleriltol 


The  supfdemeala]  prqiecl  ooaoerBS  a 
plan  fori 

undercaaaidsration  fm  \ 
obiactives  jndude  i 
meaaures.  Ghaaael  work,  dikes, 
floodwalls,  and  dams. 

A  draft  supplemental  envisonmenlal 
impad  statement  will  be  prepared  and 
circulated  for  review  by  agendes  and 
the  public.  The  Soil  Conservation 
Service  invKes  paradpation  and 
consultation  of  agendes  and  individuals 
that  have  spedal  expertise,  legd 
jurisdidion.  or  interest  in  the 
preparation  of  the  drarft  aapplcmental 
environmental  impad  statement 
Meefiqgs  have  been  held  wtth  various 


resousoe  4genc;y  jMNSonnal  to  ifetermine 
the  scope  of  the  evaOoafion  of  (he 
proposed  action.  Further  infomialSon  on 
the  proposed  action,  orfdanned 
meetings  may  be  obtained  fram  IMKn 
n  ffmsiifc  tlaliirMiwiiiniiaiial  alllii 

4151. 

Date:  January  18, 1980. 
RoOIb  N.  Swank, 
State  Conservationist 

(This  activity  is  listed  in  the  Catalog  of 
Federal  vaaneSnc  Asatttanoe  wider  rio. 
10804— Watershed  ProtartJaa  aadWiBJ 
Preventioo— and  is  sahjed  to  tbeproviskms 
of  Executive  Order  12372  wiuch  requires 
intergovenunaatal  onaiiiltmiga  widi  Stale 
and  local  officials.) 

|FR  Doc.  80-1887  Filed  1-25-88:  «A5aaiJ 
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FocHly  in  BoniciOiCA 

ParsuaHt  TOusmHhOriry  uuoer  the 
Forei^-Trade  Zones  ^TZ)  Atd  of  |une 
18,188«.  a•«alellded(«0JSXl«l•- 
61u).  and  the  FTZ  Baasd  fdw  Soasdl 
Regids8ians  ttf  CFR  ftit  408},  i 


mattflcl 

After  fwsidnmtinn  «t  Ihe  JaRpMcation 
of  the  City  of  OaHmiJ.  Calilaema, 
grantee  of  FTZ  56.  filed  with  the 
POreign-lYade  Zones  Board  (the  Board) 
on  OckAier  16, 1967,  requesting  spedal- 
purpose  sidnone  status  for  die  veUde 
processing  (non-raamdiBCtoring)  facility 
of  Maada  Motors  of  America  (Gentsal), 
Inc  in  Banida.  Caliiamia.  mijactint  to 
the  Saaftandsoo-OaUand  Customs 
part  (tf  entry,  the  Board.  &idiag  thai  the 
requirements  of  the  Foreign-Tnde 
Zones  Aot  as  amended,  and  the  Board's 
regulations  ate  satisfied,  and  that  4b£ 
proposal  is  in  Jthe  puUic  interest 
approves  the  appBcafion. 

The  Secsetary  of  XjOBUBoioe,  OS 
Chairman  and  Executive  Officer  of  die 
Board,  is  hereby  aiifcoriaed  to  issuer 
grant  of  authority  and  appropriate  Board 
Order. 

Grant  Of  Arthwily  To  Bsubish  a 
Foreign-Trade  Sul»ooe  at  the  Maada 
Facility  in  Benkaa.  CA 

Whereas,  by  an  ad  of  Congress 
approved  June  18, 1934,  an  Ad  To 
provide  for  the  establishment  o|>eration. 
and  maintenance  of  foreign-trade  zones 


in  ports  of  entry  of  the  United  States,  to 
e>qieAte  and  encourage  foreign 
commerce,  and  for  othisr  puqioses.*'  as 
amended  tI91JLS.C  81a-61u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  airthurixed  and  empowered  to 
grant  to  ooiporalions  'die  privilege  of 
estabB^hing,  opaatiiig.  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  edtiy  under 'die  jurisdiction  of 
the  United  States: 

Whereas,  '(he  Board's  regidations  (15 
CFR  400J04)  provide  for  Ihe 
establishment  Of  spedal^Hupose 
sdbzones  when  exisfing  zone  fadCties 
cannot  serve  the  qwdfic  use  involved, 
and  adiere  a  ^gmficant  pidilic  benefit 
wffl  result; 

Whereas,  theGty  of  OaAdand, 
California,  grantee  of  Foreign-Trade 
Zone  No.  56.  hasaaade  apptLatiuutfited 
October  16, 1967,  FTZ  IXicket  22-87. 62 
FR  41344^  iadbe  aad  psaper  foBB  to  dw 
Board  IsramiHri^  «a  estafaWi  a 
spedal-porpose  subzone  at  the  vehicle 
accessorization  (non-manufacturing) 
facility  of  Mazda  Motors  of  America 
(Central),  inc  in  Benida.  Catifamia. 

M^eneaSi  notioe  i^  saidapplicatioa 
has  been  given  and  puUished.  and  hill 
opportunity  has  been  afforded  aD 
interested  parties  to  be  heard;  and. 

Whereas.  Aainaadhsi  fsmd  thai 
the  requirements  of  the  Ad  and  the 
Board's  regulations  are  satisfied: 

Now.  therefore,  in  accordance  with 
the  ap|dicaf(ion  fied  October  16, 1867, 
tne  tjoaso  nerAiy  ouflionaes  nie 
establishment  of  a  subzone  at  ihe 
Mazda  &cilily,  designated  on  the 
records  of  (be  Boacd  as  Forngn-Trade 
SubzMie  No.  56A  at  the  location 
mentioned  aibove  and  mote  particulariy 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subjed  to  the 
provisions  and  restrictions  of  the  Ad 
and  regulations  issued  (heTeunder.  to  tb-: 
same  extent  as  thoii^  the  same  were 
fully  setf<Hlh  herein,  and  also  to  the 
foDowingexpress  conditions  and 
limitations: 

Activattcmof  die  subztme  shall  be 
commenced  within  a  reasonable  time 
from  (be  date  of  issoanoe  of  the  y^nt 
and  prior  thereto  the  Grantee  shaO 
obtain  all  necessary  ponits  from 
FederaCstate.  and  munidpal 
authorities. 

Officers  and  employees  of  the  United 
States  shaH  have  free  and  unrestrided 
access  to  and  throughout  (he  foreign- 
trade  subzone  in  (he  performance  of 
their  official  duties. 

The  grant  ahall  not  be  construed  to 
reUeve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  (he 


F«d«al 


/  Vol  S4.  Na  18  /  ThurxUy.  lamury  2a.  1960  /  NoUce» 


/  Vol  .54.  Ng  16  /  Thursday.  January  2fc  latB  J  ^to^ces 


coiutnictkm.  operation,  or  maintenance 
of  said  Mibione.  and  in  no  event  ahall 
the  United  States  be  liable  therefor. 

The  irant  is  further  subiect  to 
•ettlement  locally  by  the  District 
Director  of  Custom*  and  the  Army 
District  Engineer  with  the  Grantees 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  insUUation  of  suitable 
facilities. 

In  Witnen  whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Offioer  at  Washington.  DC  this  ISth  day 
of  January.  1968.  pursuant  to  Order  of 
the  Board. 

Foraiiit-TrMto  Zones  Board 
laaW.MMaa, 

A—ialantSecntary  of  Commerce  for  Impert 
AdminuUo*iom,  Qtaitmoe.  CommiUee  of 
Alternate*. 
Attest: 

|oka|.DaNa(la.|r, 
Executive  Secretary. 
|FK  Doc  8»-lS38  FUei  1-2S-80:  •:45  amj 


|OrdarMaL4t1| 

•  t7A.FilMMr.IIA 


Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  1& 
1834.  as  amended  (18  US.C  Sla-Slu). 
and  the  Foreiyi-Trade  Zones  Board 
Regulations  (15  CFR  Part  400).  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  Order 

Whereas,  on  June  2a  I860,  the 
Foreign-Trade  Zones  Board  by  Order 
Na  100  (45  FR  434S5)  issued  a  grant  to 
the  MassachusetU  Port  Authority 
(Massport).  grantee  of  the  Forei^-Trade 
2^oe  27.  authoriiing  the  establishment 
of  a  special-purpose  subsone  at  the 
Sterlingwale  Corporation's  textile 
manufacturing  facility  in  Pall  River. 
Massachusetts,  designated  Foreign- 
Trade  Subsone  No.  27 A: 

WhenoM.  Massport  advised  the  Board 
on  February  1Z 1888.  that  tone 
procedures  are  no  longer  needed  at  the 
facility,  and  requests  voluntary 
relinquishment  of  the  subsone:  and. 

Whereas,  the  request  has  been 
reviewed  by  the  FTZ  Staff  and  the 
Customs  Service,  and  approval  has  been 
recommended: 

Now.  Therefore,  the  Foreign-Trade 
Zones  Board  terminates  the  status  of 
Subsone  Na  27A  effective  this  date. 


SignMl  at  Wsthington.  DC  this  19th  day  of 
lanuory.  1980. 
Foreign-Trada  Zones  Board 
lanW.MasM^ 

Aseialant  Secretary  of  Commerce  for  Impart 
Adminiatratkm.  Chairman.  Conunitteeof 
AJtematet. 

Anest 

)ote|.DsrealB.|r.. 

Executive  Secretary. 

|FR  Doc  89-1936  Filed  1-2S-8B:  8:45  soul 


|(M8rN».422| 

YOlUnnry  IWIIWIBUUII  Of  rOfW^ir 

Trad*  Slibmw  27«,  Oumey,  MA 


Punuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  )une  18. 
1834.  as  amended  (18  VJS.C  81a-«1u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (IS  CFR  Part  400).  the 
Foreign-Trade  Zones  Board  has  adopted 
the  followfing  Order 

Whereas,  on  December  2. 1863.  the 
Foreign-Trade  Zones  Board  by  Order 
No.  234  (48  FR  55304)  issued  a  grant  to 
the  Massachusetts  Port  Authority 
(Massport).  grantee  of  Foreign-Trade 
Zone  27.  authorizing  the  establishment 
of  a  special-purpose  subsone  at  the 
General  Dynamics  shipbuilding  facility 
in  Quincy.  Massachuaetts.  designated 
Foreign-Trade  Subzone  Na  27B; 

Whereas.  Massport  adviaed  the  Board 
on  February  12. 1888.  that  the  company 
no  longer  requires  zone  procedures  at  its 
facility,  and  requests  voluntary 
relinquishment  of  the  subnme:  and. 

Whereas,  the  request  has  been 
reviewed  by  the  FTZ  Staff  and  the 
Custoois  Service,  and  approval  has  been 
recommended: 

Now.  Therefore,  the  Foreign-Ttade 
Zones  Board  terminates  the  status  of 
Subzone  No.  27B  effective  this  date. 

Sigaed  at  Woshii^taa.  DC  lUs  19lh  day  of 
lanuory.  1998L. 
Foreisn-'IVada  Zonoa  Board 
IsaW.Mares. 

Aaeittant  Secretary  of  Commerce  for  Import 
AdminiMtrotion.  Chairman.  Committee  of 
Altematt*, 

Attrtt: 

|aha|.DaPMe.|r, 

Executive  Secretary. 

(re  Doc  89-1837  Fdod  1-25-49:  8:45  sffi| 


COMMrrTEEFORTHE 
MPLEMENTATION  OF  TEXTKf 


I  of  Export  ViM  I 
C9iUBii8iun  n8^Mlr8iii8nl9  Uiid8r  ftm 


January  19,  1989l 

AMMCv:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
export  visa  and  certification 
requirements. 


[  DATI:  January  27, 1968. 

POMIATION  contact: 

Diana  Solkoff.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apffn],  VS.  Department  of  Commerce. 
(202)  377-4212. 

rjMvi 


Aalhatily.  Executive  Order  11861  of  March 
S.  197Z.  a«  amended  Section  204  of  the 
Agricultural  Act  of  1966,  at  amended  (7 
U.&C  1854):  Bilateral  Cottoa  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  February 
13. 1988.  as  anended. 

The  Governments  (tf  the  United  States 
and  the  United  Mexican  States  reached 
agreement  to  amend  the  existing  visa 
and  certification  requirements  to  extend 
coverage  under  the  Special  Regime  to 
woven  apparel  products  assembled  in 
Mexico  frttm  fabric  parts  formed  and  cut 
in  the  United  States  which  are  subject  to 
bleaching,  add-washing,  stone-washing 
or  permapressing  after  assembly. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Dixision.  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State.  (202)  047-1886. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  MTS 
numbere  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Ragistar  notice  53  FR  44937. 
published  on  November  7, 1888).  Also 
see  53  FR  32421.  published  on  August  25. 
1966. 


ILLsvta. 

Acting  Chairman.  Coaimitleeforthe 
Implementation  of  Textile  Agnements. 


lordw 


ofTaxfila 


January  19i  1989. 

CommisBioner  of  Cuttoms. 
Department  of  the  Treasury. 
Wanhinglon.  DC  20229. 

Dear  Mr.  CofflmiMionar  Tliit  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  August  22. 1968,  aa 
amended,  by  the  Chairman,  Conunittee  for 
the  Implementation  of  Textile  Agreements, 
establishing  visa  and  certification 
requirements  for  certain  cotton  and  man- 
made  fiber  textile  products,  prodpced. 
manufactured  or  assembled  in  Mexico. 

Effective  on  January  27, 1989,  you  are 
directed  to  permit  entry  under  the  Special 
Regime  of  woven  appsi<  pseiueN 
assembled  in  Mexico  from  fabric  parts 
formed  and  cut  in  the  United  States  and  then 
subfected  to  bleaching,  acid-washing,  stone- 
washing  or  permapressing  in  Mexico  after 
assembly  and  exported  to  the  United  States 
on  and  after  January  1, 1989. 

These  products  may  be  entered  under  the 
Special  Regime  nrra  thsuflh  <hf  J  wsf  astte 
classified  under  i  ITB  mmjtn  V«rin«n9  mf 
the  Harmonized  Tanff  "'•''H"'* 

The  Committee  for  the  implementation  of 
Textile  Agreements  has 'determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  to  the  rulemaliing  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Ronald  L  Levia 

Acting  Chairman,  Cammitliee  far &e 
Implementation  of  Textile  Agreements. 
[FR  Doc  89-1796  Hlad  l-2&-a9: 6:45  anj 
OOKM 


DEPARTMENT  OF  DEFENSE 
OaportiMnt  or  «w  Anoy 

mtVNf  8ciMI08  BOHri^MoHONOf 


In  accordance  with  section  10(aJ(2)  of 
the  Federal  Adviaary  CoMaitlee  Act 
(Pub.  L  92-463). •naiiiiiiiMirtt is aade 
of  the  following  Committee  Meeting. 
Name  of  the  Committee:  Army  Science 

Board  (ASB). 
Dales  of  Meeting:  M-17  FehnMry  M86. 
Time: 

0800-1100  hours.  16  February  (Open) 

1300-1330  hours.  iClosedJ 

1330-1700  houn.  tOpen) 

0800-1200  hours,  17Frfmiary  (Qpen) 
Place:  The  Pentagon.  Waehingloa.  DC 
Agenda:  The  Army  Science  Board's 
independent  review  of  a  product 
improvement  program  for  the  Ml  Tank 
Kvill  hold  its  initial  meeting.  It  will 
consist  of  briefings  and  discussions  on 
the  Ml  Tank  Block  2  and  Block  3 
plaimed  improvements  of  electronic 
hardware  and  software.  Ihe  qpen 
portions  of  the  meeting  are  open  to  the 
public.  Any  interested  person  may 
attend,  appear  before,  or  fife  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  oommittee. 
The  closed  portions  of  the  meeting  are 


closed  to  the  public  in  accordance  with 
section  552b(c)  of  Tide  5.  U.S.C.. 

and  Tide  5,  U.S.C  Appendix  2, 
subsection  ia(i).  Hie  ASB 
AQnMfH0lfatree  vRlcer.  Saiiy  ^nT ai  iiei 
may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 


Administrative  Officer,  Army  Science  Board. 
(PR  Doc- 8»-t886  Filed  1-25-88:  a-45  am] 

DEPARTMENT  OF  EDUCATION 


ti  Department  en  Edncation. 
action:  Notice  of  proposed  information 
collection  requests. 

r:  Ike  Director.  <MBce  cf 
I  Aeaanraes  Management 
inwitea  oeamemte  «n  proposed 
informatian  oalleotian  aeqnests  «s 
requind  by  the  Paperwwik  Seduction 
ActWttaa 


:  Aa  «xpediled  neview  baa  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  woald  adversely  sJEect  the  public 
inteiesL  Appraval  by  ^e  Office  4>f 
Management  and  Budget  lOMBi  has 
been  requested  by  Eebsuaiy  3. 1989. 
Aooncsscs:  Yfritten  comments  sboidd 
be  addressed  to  the  Cfflce  of 
bifonnalion  and  Regnlalory  MEairs. 
Attention:  Jim  Housei:,  Desk  Officer. 
Oepaitmeiltef  education,  OfRce  o/f 
Management  and  Budget.  726  Jackson 
WaoeNW..Room  8886.  New  gxecufive 
OffioelhuldiRg.  WariMHgtwa,  DC.  aosn. 


anformation  collection  requests  should 
ItoMaiwini  I R  Webster. 
.480Marylaad 
Avenae  SW«  Room  SBZt,KegiaBal 
Office  BwUkag a.  M'nihinntnsL  DC 
20202. 

FOH  Hmn—  ■WBWMATION  CONTACT: 
Margaret  B.  Webster  (202)  732-3915. 
WUfPLBMBlTimt  wrowMATlON.  Section 
3517  of  the  Paperwork  Reduction  Act  of 
M08i44  IL&C  3Si7)  requires  that  the 
Dinecior  ei  the  Office  of  Management 
and  Budget  (OMB)  provide  interested 
agencies  and  persons  an  eariy  and 
meaningful  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 


public  participation  in  the  approval 
process  would  defeat  the  pufpeae  at  the 
jaieraation  collection.  visiUte  Stale  ar 
Federal  law,  or  substantially  inlr  iTi  m 
with  any  agency's  ability  to  perferm  its 
statutory  obligations. 

The  Director,  Office  of  lafamatton 
Resources  Management  pablishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
For  each  proposed  infmiitatioii 
collection  request,  grouped  by  office, 
this  notice  oontaina  the  SoAewing 
information:  (1)  Type  of  Review 
aeqoesled.  e^  near.  mrisMn.  extension, 
existing.  «r»eimstateBaBt:  (2)  Title:  (3) 
Fretueacy  <if  ooynrtian:  m  The  affected 
public  M  Aepw«ii«  and/or 
Raoardkrecping  buaden;  and  (6)  Abstract 
Because  an  expedited  review  by  OMB  is 
requested,  the  infianBatiao  collection 
Bequest  is  also  included  as  an 
attacSimefit  to  (his  sotioe. 

Dated:  laaowy  23. 1988. 

Oinalerfer  Office  of A^eanatien  Restiunjfa 
MaaagemenL 

and 


Improvement 

Type  of  Review:  Expedited 

T7//e;  Survey  on  Library  Services  to 
Children  In  PubCc  Libraries 

AbstracL- This  survey  is  used  by  public 
libraries  to  provide  information  on 
their  library  services  to  children. 
IbeOfficeof  library  Programs  uses 
■lis  mMHnation  in  lutnre  planning 
at  Inrary  een^oes. 

Additional  Information:  The  National 
Cealer  far  Edacation  Statistics  is 
reqaestiag  an  «Hpedi«ed  review  in 
order  to  psovide  natiaml  data  on 
children's  services  to  determine  the 
anpwtpiiatPTBs  af  aanndments  to 
Hie  libraiy  Service*  aad 
GanatnictiaB  Ad  prior  io  its 
reauthgrizatiaa  is  1888.  This  data 
also  is  urgently  needed  for  a  White 
House  Conference  on  Libraries  and 
Information  Science. 

Frequency:  Nonrecurring 

Affected  Publia  State  or  local 
governments 

Reporting  Burden: 
Responses:  813 
Burden  Hours:  407 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 
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UNITED  tTATO  OCPAKTMOCT  OT  EDUCATION 

rANrncMTABV 


orrKtor 


for 


to  p«Nk  IftnriM. 
dM  avaOibiUty 
•opkndi 


forte 
TlM  pwpoM  or  tfw 
wmm  of  MnrioM  for 
nadii«i  win  bo  OMd  10 


ii  10  otaiB 
goidi  orrom  10  iaprevo 


by  tho  Omoo  of  Ubnry  PratraM  is  tho  OTTico  of  Educotioaal 
US.  DopoftBoat  of  Edocttioa.  It  hio  booa  rovirwod  by  a  groap  of 

iadadiat  library  odocaion  aad  pracdtkMon,  aad  opprovod  by  tho 

aad  Badttt  (OMB).    Wo  ottiaoio  that  k  wffl  tako  aa  avonfo  of  30 

form,    ir  yoa  havo  aay  coawoati  lotaidiat  thh  octimta  or 

.^.  of  this  nrvoy.  aoad  thoa  le  tko  U  J.  OoparttMat  of  Edacatioa,  lafocaatioa 

lad  f>-r"f^  DivWoa,  WMhiatloa.  or.  20202-46S1.  aad  to  tho  Omeo  of 

RodaetiM  Projoec  OhO  Nambor  ltSO-No«.  Washiaftoa. 


by  tha  Childroal  Ubfariaa  or  dM  pofsoa 

ya««  oU  aad  aador  (tdi  giadors  aad  bolow)  ia 

aboat  iadividBal  libnriM  rather  dua  Ubrary 

loaity  it 


WhUo  yoar  partkipaiioa  k  voluatary.  yoar  cooporotioa  it  aoodod  to  nako  tho  rotahs  of  this 
•arvay  ni«|inhoMin.  aocaratt,  aad  tiMly.  Tbo  iaforaaiioa  coOodod  win  bo  proioaNd  ai 
■tsiataiod  natiitiGi  oaly.  with  ao  iadividaany  Idoatifyiat  iaformtioa. 


Tho  larvay  b  boiat  oiaductod  by  oar  coatiacior.  W«Mat,  a  laooarch  flm  ia  RoclcviUe. 
Maryhad,  asiaf  tho  FM  Wwcinaii  Sarvoy  SyMoa  (FKSS).  Aeeordiat  lo  FRSS  practice,  Westai 
Ml  toad  yoa  a  loport  of  tho  tarvoy  fiadiafi  whoa  dkoy  ■"ITtflV^ 

Wo  waald  nTfTTTttf  yoar  coapNciat  tho  qaottioaaaira  aaq  rMapilt  it  to  Wonat  wirttta  tiwi 
^^a.  V  y«a  hava  My  piiilnii  abooi  dw  larvoy.  nlWMK4"|"'t"  L««^  Womi^  Sarvoy 
MMOtN.  m  te  Nl-rraa  WoiM  aoabor  (MO)  m-ntll  *  Pfey  NMh.  tho  NGB  Projoct 
Omow te FltSi.  at (208)  1S7-47S4.  Vow cooporatioa  iiidM 


WAMmCTOM.OLC  30JN 
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•  of 

CoHsctton 

I  Department  of  Education. 
:  Notice  of  Propoaed  Informatioa 
Collection  Requeata. 

■UMMnnr  The  Dirvctor.  Offioa  of 
Information  Reaourcaa  Managatnant 
invite*  commenti  on  tha  propoaad 
Information  collection  requaaU  aa 
required  by  the  Paparwork  Raduction 
Act  of  19aa 

OATIS:  Interested  peraons  ara  invltad  to 
aubmit  commenU  on  or  bofora  Ftbniofy 
27.1980. 

AOONnMS:  Written  commanta  ahouM 
be  addreaaad  to  tha  OfTica  of 
Information  and  Regulatory  Affair*. 
Attention:  ;im  Houaer.  Deak  Officar, 
Department  of  Education,  Office  of 
Management  and  Budget  720  Jackaon 
Place.  NW..  Room  3206.  New  Executlva 
Office  Building.  Waahington.  DC  20603. 
Requeata  for  copiea  of  the  propoaad 
information  collection  requeata  ahould 
be  addreaaed  to  Margaret  B.  Webater. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 
Office  Buildii^  3.  Washington.  DC 
20202. 


KTiOM  contact: 
Margaret  E.  Webater  (202)  732-3015. 


rARV  wpOWMATWir  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1900  (44  U.S.C.  Chapter  35)  requirea  that 
tha  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  proceaa 
would  defeat  the  purpoae  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency'a  ability  to  perform  ita 
atatutory  obligationa.  The  Director, 
Office  of  Information  Resources 
Management,  publishes  this  notice 
containing  propoaed  Information 
collection  requests  prior  to  submiaaioo 
of  theae  requests  to  OMB.  Each 
propoaed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested.  e.g.. 
MW.  raviaion,  extenaion.  exisUng  or 
reinstatement:  (2)  Title:  (3)  Frequency  of 
collection:  (4)  The  affected  public  (5) 
Reporting  burden:  and/or  (6) 
Recordkeeping  burden;  and  (7)  AbatracL 
OMB  invitee  public  comment  at  tha 
addreaa  specified  above.  Copiea  of  tha 
requeata  ara  available  from  Marfaret 
Webater  at  tha  addreaa  specified  above. 


Dalad:  |«nuary  23. 19M. 
CarioaU.IUoe. 
Director  for  Offioa  of  Imfotmetiom  Rmottrcm 

Offioa  of  Educattead  I 


Type  of  Review:  Seym 

Title:  NaHonal  Houaehold  Education 
Survey  (NHES)  School-based 
Component  Field  Teat 

Frequency:  Three  lime*  only 

Affected  Public:  State  or  local 

govemmenta.  Non-profit  inatitutiooa 

Reporting  Burden: 
Ra$pomm:90 
Bunhn  HdurK  9¥i 

Rmsordkeeputg: 
Recordkeepert:  0 
Burdn  Houtk  0 

Atelract  TUs  fMd  teat  of  NHES  wiU 
obtain  lists  of  enrolled  student* 
from  a  sample  of  achools  and 
collect  a  limited  aet  of  atudent 
ideatificatioa  iafonnation  that  ia 
needed  to  aample  and  contact 
student*  to  determine  their  dropout 
statua.  The  Department  will  uae  thia 
infoimatioa  to  aaeeea  the 
methodological  feasibility  of  the 
propoeed  acfaool-baaed  approach  in 
the  eatimation  of  dropout  ratea  and 
to  develop  and  evaluate  die 
methodology  for  the  first  full-acale 
NHES. 

Office  of  Pu*>*aiiilaffy  ffihsrallnii 

Type  of  Review:  New 

Title:  1900  National  Postaeoondarjr 
Education  Student  Aid  Study 

Frequency:  Triennial 

Affected  Public  Individual*  or 

households;  non-profit  ln*titution*: 
*mall  bu*ine**e*  or  organizationa 

Reporting  Burden: 
Response*:  1272 
Burden  Hours:  1960 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

AbetrocL  Thia  data  collected  by  thi* 
*tudy  will  provide  the  Office  of 
Poataecoodary  Education  a  atudent- 
based  infomatioo  ayatem  for 
atudent  finanr*f'  aid  and  will  aaaeaa 
the  diatribution  and  uae  of  financial 
aid. 

Office  of  Poataeooodaiy  Edncatioo 

Type  of  Review:  Extenaion 

Title:  Summary  DaU  Sheet/liatint  Form 
for  Perkina  Loan 

Frequency:  Annually 

Affected  Public:  Individual*  or 
houaeholds:  State  or  local 
governments:  Federal  agencie*  or 
employees;  Non-profit  iiutitutions 

Reporting  Burden: 
Responses:  57 


Burden  Hours:  855 
Recordkeeping: 

Recordkeepers:  i>7 

Burden  Hours:  4.56 
AbetrxKt  The  Summary  Data  Sheet  and 
Uating  Form  will  be  uaed  by  the 
Departmeat  to  compile  and  publiah 
an  official  Directory  of  deaignated 
low-income  elementary  and 
aecoodary  achooU. 


Oifkaef 

Type  of  Review:  Reinetatement 

Title:  Performance  Report  for  Training 
Program  for  Special  Program*  StaiR 
and  Laadnrship  Personnel 

Frequency:  Annually 

Affected  PMic:  Non-profit  inatitotiona 

Reporting  Burden: 
Responses:  12 
Burden  Hours:  66 

Recordkeeping: 
Recordkeepers:  12 
Burden  Hours:  1 

Abstract  The  Non-profit  institutions 
which  have  participated  in  the 
Training  Prcqgram  for  Special 
Program*  Staff  and  Leaderahip 
Personnel  are  to  eubmil  theae 
report*  to  the  Department.  The 
Department  uae*  the  information  to 
aaaea*  the  accomplishment*  of 
project  goala  and  objectives,  and  to 
aid  in  elective  program 
management 

(Fit  Doc  8»-18Se  Filed  1-«-aa:  8.-45  am) 


Nottoa  of  PrapoMd  luforinallon 
Coiaction  naquaita 


;  Department  of  Education. 
;  Notice  of  Propoaed  Information 
Collection  Requeata. 

BUMWllT  The  Director.  Office  of 
Information  Resources  Management 
Invitee  commenta  on  propoaed 
information  collection  requests  as 
■required  by  the  Paperwork  Reduction 

Act  of  loea 

DATn:  An  expedited  review  ha*  been 
requeeted  in  accordance  with  the  Act 
aince  allowing  for  the  normal  review 
period  would  adveraely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  ha* 
been  requeated  by  02/21/80. 
AOONOMa:  Written  commenta  ahould 
be  addreaaed  to  the  Office  of 
Information  and  Regulatory  Affair*. 
Attention:  Jim  Houser.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Bndget  720  |ackaon 
Place  NW..  Room  3206.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requeata  for  copiea  of  the  propoaed 
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information  collection  requests  should 
be  addi«**ed  to  Margaret  B.  Webster. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  5624,  Regional 
Office  Building  3,  Washingtoin  DC 
20202. 

ran  ruRTHai  wrownaTioti  contact. 
Margaret  &  Webster  (202)  732-3915. 
SUPPiOMNTAllv  wtowmation:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1960  (44  UAC  3517)  require*  that  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  provide  interested 
agencies  and  persons  an  early  and 
meaningful  opportunity  to  comment  on 
information  collection  request*.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  subatantially  interfere 
with  any  agency'*  ability  to  perform  its 
statutoiy  obligations. 

The  Director.  Office  of  Information 
Resources  Management  publishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
For  each  proposed  information 


collection  request  grouped  by  onice. 
this  notice  contain*  the  following 
information:  (1)  Type  of  review 
requested,  e.g..  new.  revision,  extension, 
existing,  or  reinstatement  (2)  Title;  (3) 
Frequency  of  collection;  (4)  The  affected 
public;  (5)  Reporting  and/or 
Recordkeeping  burden;  and  (6)  Abstract 
Because  an  expedited  review  by  OMB  is 
requested,  the  information  collection 
request  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  |anuary  23. 1989. 

CarhMU.Rke. 

Director  for  Office  of  Information  Resources 
Management 

Office  of  Postsecondary  Education 

Type  of  Review:  Expedited 

Title:  Application  for  Centers  for 
International  Business  Education 
Program 

Abstract:  This  form  will  be  used  by  non- 
profit institutions  to  apply  for 
funding  under  the  Centers  for 
International  Business  Program.  The 
Department  uses  the  information  to 
make  grant  awards. 

Additional  Information:  A  February  21. 
1909.  publication  date  for  the  Notice 


Inviting  Applications  for  New 
Award*  in  the  Federal  Register  is 
scheduled.  Unless  thi&  publication 
deadline  is  met  respondents  will 
not  have  time  to  establish  Center 
Advisory  Councils,  and  undertake 
extensive  planning  in  conjunction 
with  these  Councils,  as  required 
under  the  eligibility  section  of  the 
authorizing  statute.  Furthermore,  it 
will  be  impossible  to  complete  the 
lengthy  selection  process  of  new 
grantees  and  issue  grant  awards 
nvithin  the  timeframe  for  the  year 
1980  funding  cycle.  In  accordiance. 
with  the  terms  of  the  legislation, 
three-year  awards  are  scheduled. 
This  submission  contains  the 
standard  form  ^-424.  Federal 
Assistance  Face  Sheet 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  60 
Burden  Hours:  2.100 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

BNJJNS  ooK  4ao*-ei-« 
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In»tru«t  !••«•    for   Pmrt    III 


r-tAf»c  fcur— n    ff*r    titts   ••ll««tt«M  •»    iitr»<  *•!  loti    l» 


ICRMNaM-tM] 


r«wiM4M«   tiM  — ti— tfo  •t    ki*tfmmtxmi\.      ••««i  •o«^oi*   r«««r<iii.tt 
this  b««rtf*n  ••!   BityV  •«•»  •th-r  aa^Mt   sf   this  ••ll«tt»«««  •» 
infonMtiM.    in.  1  mIM   •wM**tiM««    for   r*«w«in«   ti»i»   b«.r««f..    !• 
tiM  D,^_    t_.    i    ■r^liVATii-.    InfoTMtion  ItonocMwnt    ona  Cm» !*••«€• 
OiwisiM.  mmmmim^fm.   OC.    2020a-4Mli    •«»«  «•  tho  Offio.  •# 

tot    •»«  •w«««t,    ^o^ortiwrli   N**MtiW«  ^ojoot    1»40   •>■>•. 

»in«t*M,    O.C.    aSMM. 
■•for*   »ro^rin«   tho  o^liootion^rrotiwo.    on  af>»lteont    orMMia 
roo«   oorofMlly  oil    ki»mtr*—ti»mJ7y^   »oorotorf   roooaMnOo    tl»ot    you 
••fitfully  ooAOitfor   tho  owthorni«<TT^»»*««»«»  »•«•   »»*  Cowioro   tor 
■MiiMoo  mn^  IntorfMtioMt  M«»ootio#»  ^o«raa.   oo   you  o<^rooo  tito 
•oXootion  oritorto   tho  Soorotary  «iM«   to  o«ol««oto  tl»o  o^**  *••>*«'**•  • 

Tho  norrotiwo   ottOMltf- - 

1.      Sovin  oith  OM  otootrooti    thot    io.   •  ouaM^Tof^ho  pro«M>»«« 

»ro}o«ti  I  11 

a.      In  or^or   to  ••loslioh  olt«tkility  Mn«or  .^L  ^o«ro«.    tho 

•##lioont    ohowltf   inol««4o: 

(•)      Tho   «oto   tho  Contor  Atfvioory  Cownoil   «os  ootoaiiohoO. 

(hi     A  list   of   tho  wowhoro  of    tho  Contor  A«wioory  ComwoI   •«»<  • 

tfooori^tion  of    thoir  o«o«o«i«   or   othor  of f tliottono,    ono         |  I      A 

(•>      A  «oooriM*on   of    tho   »lonnin«  artiioh  aoo   or   oill    h«    w«*nXil«<l 

^rior    to    tho   ostoollBlMont    of    tho  Contor    for    ini«.  not  tonol    •m.w^oo 
oonoornina   tho    oooao   of    tho   oonlor    •   otttivilio*   ••«•   »ho 
its    pre^roMO. 
ibo    tho   rro#ooo«  Contor   for    Intornot lonol    Buoinooo 
■«uoation   in   ii«ht   of   oa«h  of   tho  aoioction  oritorto   in  tho  orOor 
in  «hioh   tho  critoria  aro    liato«.      Ooooriho    tho   activitio*    »»♦. 
arovooo    to  eorry   on    in  oo«h    yoar   af    tho    throo- yoar    funain*  uyalo 
wn«or    tho    -^ion  «r\^rotion-    aootlon  of    yo«r   opalieatton 
A.      Inoiu^o   any  «nMv^rtinont    inforMtlon   thot   aifht    aooi>t    ino 
Sooratary   in  r^Xvigl^  tha  ay^iiaatiaM. 
•OM  MiMfeor 
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tor  IMuoM  CbUrm  for  nacal  Ymt 
1M9. 

Purpose:  Provides  grants  to  State 
educational  agencies  (SEAs)  to  assist 
Local  educational  agencies  (LEAs)  to 
provide  si4>plemental  educational 
services  to  meet  the  special  needs  of 
eligible  refugee  children. 

Deadhne  for  TransmiUai  of 
Application:  April  21, 1989. 

Deadline  for  bitergoveaimattal 
Review  Comments:  June  21, 1989. 

Applications  Available:  Apfilication 
packages  will  be  available  on  |aiHiary 
28. 19ia  The  Office  of  Klingval 
Education  and  Minority  Laagaages 
Affairs  will  bmiI  ^>plicatiaD  fbrflw  and 
progran  infonaation  packages  to  all 
SEAs. 

Riads  A  vaibdile:  SlSJOSAXL 

Project  Period:  12  Months. 

Programmatic  Information:  An  ^A 
may  apply  for  a  grant  if  it  meets  the 
eligibility  requirments  contained  in  34 
CFR  538.2.  To  be  eligible  for  a  grant,  and 
SEA  must  submit  a  count  of  refugee 
children  eli^ble  for  assistance  under  the 
Transition  Program  for  Refugee  Children 
conducted  in  the  month  of  March.  1988. 

Applicable  Regulations:  (a)  The 
regulations  govemiog  the  Transition 
PFogram  for  Refugee  Children  in  34  CFR 
Part  538,  as  published  in  the  Federal 
Regtofr  on  Oecenber  2a  1986  (53  FR 
52818),  (b)  Regulations  governing  the 
Refugee  Resettlement  Program  in  4S  CFR 
Part  400,  and  to  the  extent  provided  in 
34  CFR  538.3(a)(2),  and  (c)  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Parts 
76. 77. 79.8a  and  85. 

For  Appiicaiioas  or  Information 
Contact  Jonathan  Chang,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  US.  Department  of 
Education.  400  Maryland  Avenue  SW^ 
(Room  5088).  Mary  E.  Switzer  Building. 
Washington,  D.C  20202-8641. 
Telephone:  (202)  732^708. 

Program  Authority:  8  U.S.C.  1522. 
(Catalog  of  Federal  DomesUc  Assistance 
Number  84.146.  Transition  Program  for 
Refugee  Children) 

Dated:  fanvary  18, 1M9. 
AUdaCoro, 

Acting  Director.  Office  (^ Bilingual  Education 
and  Minority  Languages  Affairs. 
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Dovokm^Miit  af  a 


:  Department  of  Education. 
action:  Notice  of  soUdtatioii  of 
Comments  on  devetopment  of  a  common 
financial  reporting  fbnn. 

SUMMAHv:  The  Secretary  provides 
notice  that  the  Department  of  Education 
is  soliciting  comments  concerning  the 
implementation  of  section  483(aKl)  of 
the  Hi^er  Edncation  Act  of  1965,  as 
amended  (HEA).  Section  483(aHl) 
provides  diat  the  Secretary  shaU 
prescribe  a  common  financial  reporting 
form  to  be  used  to  determine  the  need 
and  eUg^biBty  of  a  student  for  financial 
assistance  under  the  major  student 
financial  assistance  programs 
authorized  by  Title  IV  of  the  HEA  fntle 
IV,  HEA  programs). 

OATC  Comments  must  be  received  on  or 
befane  March  16. 198a 
AOOSttO:  AU  nomifls  conoeming  this 
notice  should  be  addressed  to  Mr. 
Stephen  D.  Carter,  GfaieC  Analysis 
Section.  PeU  Grant  Branch.  Division  of 
Policy  and  Pragram  Development  Office 
of  Stndent  Financial  Assistaoce.  US. 
DqiartaMnt  of  Edncation.  480  Maryland 
Avenue  SW.,  (Room  4S1A.  ROfr-S). 
Washington.  DC  88202-5443. 
yOW  WMITMBt  — ■QWA I  lOW  COWTACtt 
Ms.  Julie  Laurel  Program  Analy«t  Pell 
Grant  Branch,  Division  of  Policy  and 
Program  Development  Office  of  Stodent 
Financial  Assistance,  US.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  (Room  4318  RO&-3),  Washington. 
DC  20202-5443.  Teleiriione  (202)  732- 
4888. 


:  Section 

483(a)  of  the  HEA.  20  U.S.C  1090(a), 
requires  the  Secretary  to  develc^  a 
common  financial  reporting  form  to  be 
used  in  determining  the  need  and 
eligibility  of  a  student  for  financial 
assistance  under  the  major  Title  IV, 
HEA  programs.  These  programs  include 
the  Pell  Grant  Supplemental  Education 
Opportunity  Grant  Stafford  Loan. 
College  Work-Study,  Income  Contingent 
Loan,  and  Perkins  Loan  programs.  As  in 
prior  years,  the  form  shall  be  known  as 
the  Application  for  Federal  Stiident  Aid 
(AFSAJ. 

The  Secretary  is  not  considering  any 
major  changes  to  the  1990-91 AFSA 
except  the  inclusion  of  Stafibrd  Loan 
data  elements.  The  Secretary  is, 
however,  requesting  public  comment 
concerning  the  1990-^  AFSA.  The 
Secretary  is  especially  interested  in 
comments  concerning  the  following: 

1.  The  design  of  the  form. 

2.  Hie  clarity  of  the  instructions. 


3.  The  bmden  on  the  applicant 
population  of  filling  oat  the  information 
on  die  form  and  methods  for  keepii« 
this  iMwden  at  a  miniaian. 

4.  The  utility  on  dw  AFSA  a  small 
number  of  daU  denwnts  which  would 
eliminate  the  need  fer  separate 
applications  for  Stafford  Loans. 

invitation  to  I 


Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  1990-^  AFSA. 
To  obtain  a  copy  of  a  draft  in  the  1990- 
91  AFSA.  call  1-800-333-4638  (INFO), 
toll-free. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  pablic 
inspection,  during  and  after  the 
comment  period,  in  Room  4318,  ROB-3 
7tb  and  D  StreeU  SW..  Washington.  DC 
20202-^443.  between  the  hours  of  8:30 
a  jn.  and  AHO  pjn.,  Monday  through 
Friday  of  eadi  week,  except  Federal 
holidays. 

Dated:  Jaauaiy  23,  tSMi 

KennMh  0.  WUlihaai, 

Assistant  Secretary  for  Foslaecottdary 
Educatioa. 


(Catalog  of  Federal  DaaMstic  AnisUaoe 
Numliere:  MJtV  Supplemeatal  Educatiaaal 
Opportunity  Craat  Prograoi:  «4i>32  Stafidnl 
Loan  Program:  84.033  College  Worlt-Study 
Program:  84je38  Reriuaa  lioan  Piopmai.  a*JK3 
Pell  Grant  Program:  84X163  Income  Contingent 
Ix>an  Program) 

(FR  Doc  89-1862  Filed  1-2S-89: 8:45  aai| 


DEPARTMENT  OF  ENERGY 
Economic  Haatiloton  , 


QuMaiM Enorgy Cor^  otH. 

agency:  Economic  Regulatory 
Administration.  Department  of  Eneigy. 
ACTION:  Notice  of  jMoposed  consent 
order  and  opportumty  for  public 
comment. 


StlMMAWY:  The  Economic  Regulatory 
Administration  (ERA)  announces  a 
proposed  Consent  Order  between  the 
Department  of  Energy  (DOE)  and 
Quintana  Energy  Corporation.  Quintana 
Refinery  Co..  and  Qubitana 
Petrochemical  Company  (hereinafter 
collectively  referred  to  as  "Quintana"). 
The  agreement  proposes  to  resolve 
matters  relating  to  Quintana 's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  January  1, 1973  through  January 
27. 1981.  If  this  Consent  Order  is 
approved,  Quintana  shall  pay  a  total  of 
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$3.80a00O  within  Rflecn  dayt  of  ih* 
efTactivw  data  of  tb*  ConMOt  Outer. 
DOB'S  OfRc*  of  HMrings  and  AppMU 
(OHA)  will  b«  petiUoned  to  implmiMnt 
Special  Refund  Prooeduraa  pursuant  to 
10  CFK  Part  SOS.  Subpart  V.  in  which 
proceedings  any  persons  who  claim  to 
have  suffered  injury  from  Quintana's 
alleged  overcharges  would  have  the 
opportunity  to  submit  claims  lor 
paymaoL 

Pursuant  to  10  CFR  206.1901.  ERA  will 
receive  written  comments  on  the 
propoaed  Consent  Order  for  thirty  (90) 
days  following  publication  of  this  nolka. 
ERA  will  consider  all  comments 
received  from  the  public  in  determining 
whether  to  accept  the  settlement  and 
issue  a  final  Order,  renegotiate  the 
agreement  and  issue  a  modified 
agreement  as  a  flnal  Order,  or  reject  the 
settlement.  DOETs  final  decision  will  be 
published  in  the  Federal  Regielar.  along 
with  an  analysis  of  and  response  to  the 
significant  written  comments,  as  well  as 
any  other  considerations  that  were 
relevant  to  the  final  decision. 


kTwsi  contact: 
Dorothy  Hamld.  Economic  Regulatory 
Administration.  Department  of  Energy. 
1000  Independence  Avenue  8W.. 
Washif^ton.  DC  20606.  (202)  SOO^IOr. 


L  Raeohition  of  Rsgulalory  IssuM 

0.  Da««fmination  of  Reaionable  SeltlMMnI 

Amounl 
UL  Tanas  and  Conditlom  of  the  Consent 


L  Raaohittea  of  Regulatory 

Quintana  Is  a  petroleum  refiner 
subject  to  the  audit  jurisdiction  of  ERA 
to  dstermine  compliance  with  the 
Federal  Petroleum  Price  and  AUocatioa 
Regulations.  During  the  period  covered 
by  this  proposed  Order  (January  1. 1973 
through  January  27. 1081).  Quintana 
engaged  in.  among  other  things,  the 
production,  importation,  refining,  and 
sale  of  crude  oil:  and  the  sale  of  residual 
fuel  oil  txu  tor  gasoline,  middle 
distillates,  aviation  fuel,  propane  and 
other  refined  petroleum  products. 

□LA  conducted  an  audit  of  Quintana's 
compliance  for  the  period  beginning  in 
January  1078  through  December  19ea 
During  this  audit.  ERA  identified  certain 
areas  In  the  pricing,  refining,  and  sales 
of  crude  oil  In  which  it  believed  that 
Quintana  had  failed  lo  comply  with  the 

requirements  of  the  Federal  price  and 

allocation  regulations. 
On  June  24. 1988.  ERA  Issued  to 

Quintana  a  Proposed  Remedial  Order 

(PRO)  to  the  Qulntana-Howell  Joint 


Venture  (hereinafter  Joint  Venture),  a 
Texas  Joint  venture  composed  of 
Quintana  ReHnery  Co..  and  Howell 
Corporation,  which  (grated  refineries 
in  Corpus  Christie  and  San  Antonio. 
Texas.  TIm  PRO  alleged  violations  of  10 
CFR  211.06  (b)  and  (h)  and  i  206.202  as  a 
result  of  the  Joint  Venture's  significant 
understatement  on  its  entitlements 
reports  of  its  receipts  of  controlled  tier 
crude  oil  at  the  two  refineriea.  during  the 
period  April  1978  through  December 
198a  Specifically.  ERA  alleged  that 
during  this  period  the  Joint  Venture 
failed  to  correctly  report  the  volumes  of 
controlled  ber  certlficatioo  associated 
with  substantial  vohunes  of  its  crude  oil 
receipts  at  the  two  refineries.  Instead, 
the  Joint  Venture  reported  such  volumes 
as  uncontrolled  crude  oil.  ERA  alleges 
that  the  Joint  Venture's  actions 
circumvented  and  contravened,  or 
resulted  in  the  circumvention  and 
contravention  of.  the  requirements  of  the 
Entitlements  Prooram.  As  a  remedy  for 
these  alleged  violations,  the  fVoposed 
Remedial  Order  seeks  to  recover  jointly 
and  severally  from  Quintana  and 
Howell  Sia322348.  which  is  the  amount 
of  Joint  Venture's  reduced  poet- 
entitlement  crude  costs.  With  interest. 
Quintana's  interest  in  the  Joint  Venture 
represents  approxlmataly  644  millioa 
plus  interest  of  approximately  69 
fluillioo:  Howell  Corporatioo's  share  of 
the  total  HabiUty.  66.4  million  plus 
interest  of  neariy  610  million,  would  not 
be  resolved  by  this  Consent  Order. 


The  settlement  calls  for  Quintana  to 
pav  63.8  million,  to  discharge  in  full  its 
obligationa  under  the  price  and 
allocation  regulations.  Under  the  terms 
of  the  propoeed  Consent  Order,  only  the 
liability  of  Quintana  would  be  resolved. 
Ihe  other  partner  to  the  Joint  Venture. 
Howell  Corporatioa  continues  to  be 
liable  for  the  remaining  principal  sum  of 
approximately  65-4  million,  plus  interest. 
ERA  took  into  consideration  for 
settlement  purposes,  the  fact  thai 
Quintana  benefitted  from  these 
transactions  only  in  the  amount  of 
approKtmalely  64J)  million,  and  that  the 
case  is  in  its  relatively  eariy  stages  of 
litigation.  Moreover,  inasmuch  as 
Quintana  took  affirmative  steps  to  end 
the  types  of  transactions  which 
subsequently  came  into  dispute, 
significant  amounts  of  overcharges  that 
may  have  occurred  were  estopped.  In 
addition.  Quintana  was  not  the  orincioal 
manager  of  the  transactions  which  did 
occur  due  to  the  Joint  Venture.  FJIA  has 
preliminarily  agreed  to  the  settlement 


amount  after  considering  the  factual 
aspects  related  to  the  various  issues, 
assessing  the  litigation  risks  associated 
with  establishing  the  alleged 
overcharges,  and  considering  the  benefit 
to  the  public  from  a  significant 
settlement  of  the  issues  which  would 
take  years  of  continued  litigation  to 
resolve. 

Based  on  all  of  these  considerations. 
ERA  has  tentatively  concluded  that  the 
resolution  of  these  matters  for  $3.8 
million  is  an  appropriate  settlement  and 
in  the  public  interest. 

m.  Terms  and  CondltkNis  of  the  Consent 
enter 

If  the  Consent  Order  is  made  final. 
Quintana  will  pay  DOE  $3.6  million 
within  fifteen  (15)  days  of  the  effective 
date  of  the  Consent  Order. 

ERA  will  petition  OHA  to  implement 
Special  Refund  Procedures  under  the 
provisions  of  Subpart  V  of  the 
regulations.  In  these  proceedings.  OHA 
would  develop  procedures  for  the 
receipt  and  evaluation  of  applications 
for  refund  in  order  to  distribute  the 
settlement  monies.  To  ensure  that  OHA 
has  sufficient  information  to  evaluate 
the  claims,  the  proposed  Consent  Order 
requires  that  Quintana  provide  customer 
identification  and  purchase  volume 
information  to  OHA  upon  request. 

Quintana  and  DOE  mutually  release 
each  other  from  claims  and  actions 
arising  under  the  subject  matters 
covered  by  the  proposed  Consent  Order. 
The  proposed  Order  does  not  affect  the 
right  of  any  other  party  to  take  action 
against  Quintana.  or  of  Quintana  or  the 
DOE  to  take  action  against  any  other 
party. 

Submtseion  of  Written  ComnMots: 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusio.n  of 
the  public  review  process,  of  which  this 
Notice  is  a  part. 

Interested  parties  are  invited  to 
submit  written  comments  concerning 
this  propoaed  Consent  Order  lo: 
Quintana  Consent  Order  Comments. 
RC-30.  Economic  Regulatory 
Administration.  1000  Independence 
Avenue  SW..  Washington.  DC  20585.  Ail 
comments  received  by  the  thirtieth  day 
following  publication  of  this  notice  in 
the  Fodaral  Ragistar.  will  be  conniJered 
before  determining  whether  to  adopt  the 
proposed  Consent  Order  as  a  final 
Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additioful 
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comments.  It  after  considering  the 
comioeats  it  has  received.  ERA 
determines  to  issue  tlie  praposed 
Coaseot  Order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effective  by  publicatioa  ol  a  notice  in 
theFedanlRegtetet 

Any  informatiao  or  data  considered 
r^infidnntial  by  the  person  submitting  it 
must  be  identified  as  suchin  accordance 
with  the  provisions  of  10  CFR  aQ5il(f). 


I  in  Wasteiflon.  DC  ea  laaoaiy  la 

1989. 
MiHoaCLDMn. 

Chief  Commtel  for  Eafotvtment  Lkigatioa. 
Economic  Regulatory  AdminittMtiait. 

ViOBeeni  vioer 

/.  Introductioa 

101.  This  Ceneent  Older  is  entered 
into  between  Quintana  Eneiy 
Corporation,  Quintana  Refmeiy  Co.,  and 
Quintana  PetndMnical  Camprnw/ 
(hereinafter  collectively  refarrad  to  as 
"Qointana ")  and  the  United  States 
DepartHMnt  of  Baergy  (~DOE~).  Except 
as  otherwise  provided  herein,  this 
Consent  Order  settles  and  flmMy 
resolves  all  civil  and  administrative 
clainu  and  disputes,  whedier  or  not 
heretofore  aaaerted,  between  IIm  DOE, 
as  hereinafter  defined,  and  Qwintena,  as 
hereinafter  defined,  relating  to 
Quintana's  oomptianoe  widi  tlie  federal 
petroleum  price  and  allocation 
regutetions,  as  hereinslker  defined, 
during  the  period  fanuary  1, 1973, 
through  January  27, 1961  (aU  6ie  matters 
settled  and  resolved  by  this  Consent 
Order  are  referred  to  hereinafter  as  "tlie 
matters  covered  by  this  Canscnt 
Order"). 

//.  Jurisdiction.  Regulatory  Authority 
and  Definitions 

2m.  TlmM  Coaaent  Order  is  entered 
into  by  the  DOE  pursuant  to  the 
authority  confencd  span  it  by  sectioos 
301  and  S03  of  the  DepHtment  of  Energy 
Organtzatian  Act  ( 'DOB  Act"),  42  US.C 
7151  and  7193,  Executive  Order  No. 
12006. 42  FR  46267  (1977):  Executive 
Order  No.  1203a  43  FR  4067  (1978):  and 
10  CFK  206.190). 

202.  The  BoonoBic  Regulatory 
Administration  ("ERA")  was  created  by 
Section  206  of  the  DOE  Act  42  U.S£. 
713a  hi  Delegation  Na  0204-4,  the 
Secretary  of  Energy  delegated 
re^HNiaibility  for  the  administration  of 
the  federal  petroleim  price  and 
allocation  regulations  to  the 
Administrator  of  the  ERA.  In  Delegation 
No.  0204-4A.  die  Administrator 
delegated  to  the  Special  Counsel 
authority  to  audil  the  compliance  of 
refiners,  inrledieg  Quintans,  with  the 
federal  petroleun  price  aad  allocation 


regulatioos  and  to  take  appropriate 
enforcement  ections  based  upon  snch 
audits. 

203.  For  puqioses  of  this  Consent 
Order,  the  phrase  "federal  petrolenai 
price  and  allocartian  regulations"  means 
all  statutory  reqnirements  and 
administrative  r^ulations  and  orders 
regarding  tlie  pricing  and  allocation  of 
crude  oil.  refined  petroleum  producta. 
natural  gas  liquids,  and  natunl  gas 
liquid  products,  inrhiding  the 
entitlements  and  mandatory  oil  imports 
programs,  administered  by  the  DOE.  The 
federal  petrofeom  pace  and  allocation 
regulations  indnde  (without  limitatM^n) 
the  pricing,  allocation,  reporting, 
certification,  and  recordkeeping 
requirements  imposed  by  or  under  the 
Economic  Stabilization  Act  of  1970,  ibe 
Emergency  Petroleum  Allocation  Act  of 
1973,  the  Federal  Energy  Administration 
Act  of  1974,  Presidential  Proclamation 
3279,  an  applicable  DOE  regulations 
codified  in  6  CFR  Parts  130  and  ISO  and 
10  CFR  Parts  206. 2ia  211. 212.  and  213, 
and  an  rules,  rulings,  guidelines, 
inteipretations.  duificationa.  manuals, 
decisions,  orders,  notices,  forms,  and 
subpoenas  relating  to  the  pricing  and 
aUocation  of  petroleum  products.  The 
provistons  of  10  CFR  205.100]  and  the 
definitions  under  the  federal  petroleum 
price  and  allocation  regulations  shall 
apply  to  this  Consent  Order  except  to 
the  extent  inconsistent  herewidL 
Reference  herein  to  "^OE"  indndes, 
besides  the  Department  of  Energy,  the 
Cost  of  living  Conncfl,  ihe  Federal 
Energy  Office,  the  Federal  Energy 
Administration,  the  Office  of  ^)ecial 
Counsel  fOSC"),  ttie  Economic 
Regulatory  Administration  and  aH 
predecessor  and  successor  agencies. 
References  in  this  Consent  Chder  to 
"Quintana"  shril  inchide:  (1)  Quintana 
Energy  Corporation,  Quintana 
Petrodieraical  Company,  Quintana 
Refinery  Co.,  and  afl  of  Aeir 
subsidiaries  and  affiliates,  except  the 
entity  of  Ae  Quintana-Howeil  Joint 
Venture,  (2)  aH  of  Quintana's  petroleuin- 
related  activities  as  refiner,  producer, 
operator,  working  interest  or  rcqralty 
interest  owner,  reseller,  retafler,  natural 
gas  processor,  or  otherwise,  and  (3) 
except  for  put  poses  of  Artide  IV,  infra, 
Quintana's  directorB,  officers,  and 
employees. 

///.  Facts 

The  stipulated  facts  upon  which  this 
Consent  Order  is  based  are  as  falhiws: 
30L  Daring  6w  period  covered  by  this 
Consent  Order.  Qointana  was  a 
"refiner,"  "producer,"  and  'Yeseller"  as 
-  those  terms  are  defined  in  the  federal 
.petioleun  price  and  aUocatian 
regulations  «id  was  subiect  to  the 


jurisdiction  cf  the  DOE.  Quintana 
engaged  in,  among  other  things,  the 
production,  importation,  sale,  and 
refining  of  crude  oil.  tlie  sate  of  residual 
fuel  oil  motor  gasoline,  middle 
distillates,  aviatian  ftwl,  propane,  and 
other  refined  petroleum  products. 
302.  DOE  conducted  an  audit  to 
determine  Quintana's  compliance  with 
the  federal  petroleum  price  and 
aUocation  regulations.  During  tiie  course 
of  the  DOE'S  audit,  the  enforcement 
proceedings  instituted  by  the  DOE  and 
the  negotiations  that  led  to  this  Consent 
Order,  the  DOE  raised  certain  issues 
with  respect  to  Quintana's  applicatioa 
of  the  federal  petrolwim  price  and 
allocation  regulations.  The  DOE  has 
taken  an  administrative  enforcement 
action  against  Quintana.  through  the 
issuance  of  a  iVoposed  Remedial  Order 
on  June  24. 1968.  Quintana  maintained, 
however,  that  it  had  calculated  its  costs, 
detemined  its  prices.  soU  its  crude  oil 
and  petrolenm  prodncts.  and  operated  in 
aU  other  respects  in  aooofdanoe  with  the 
federal  petroleoB  price  and  aUocatian 
regulatiana.  The  DOE  and  Qmntana 
have  Jiisgreed  in  several  respects 
conceniqg  the  proper  appiicatian  of  the 
federal  petraieam  price  and  aUocatian 
regnlatians  to  Qniikana's  activities  with 
respect  to  the  msflm  covered  by  tUs 
Consent  Order,  and  each  has  asserted 
iU  behef  that  its  respective  legal  and 
factud  positians  on  the  matters  resolved 
by  dns  Consent  Order  are  aaeritarious. 
These  positions  nvere  emphssiaed  in  die 
intensive  review  and  exdiange  of 
information  oondnded  during  the  audit 
and  subsequent  settlement  negotiation 
process.  However,  in  order  to  avoid  the 
expense  of  profracted  and  complex 
litigation  arid  the  (fisraption  of  its 
orderly  business  finctions,  Quintana 
has  agreed  to  enter  into  this  Consent 
Order.  The  DOE  believes  this  Consent 
Order  constitutes  a  satisfactory 
resolution  of  the  matters  covered  herein 
and  is  in  the  public  interest 

IV.  Remedial  Provisiau 

401.  In  fidl  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order 
and  in  lieu  of  aU  other  remedies  which 
have  been  or  might  be  sou^  by  the 
DOE  against  Quintana  for  such  matters 
under  10  CFR  205.1991  or  otherwise. 
Quintana  shall  pay  a  total  »'"«■"'♦  of 
three  million  eight  hundred  *K^^ttml 
dollars  ($3,800,000)  to  the  DOE  in  tiie 
manner  specified  in  para^vph  402. 

402.  The  payment  pursuant  to 
paragraph  401  shall  be  nude  withia 
fifteen  (15)  days  of  the  effective  date  of 
the  Consent  Order  by  wire  transfer  in 
accordance  with  instructions  fiimishiiil 
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to  QMlalaoa  by  tb*  DOB  la  a  Uaialy 
mannar. 

«n.  Paymeala  aMda  by  (>ilalaiia 
purauaat  to  thto  Cooaaal  Ordar  thall  ba 
dtaMbotad  by  Iba  DOB  purauanl  to  Iha 
•pedal  rafund  pcocaduraa  pcaacrtbad  by 
10CFR  Part  XK.  SubfMrt  V. 

V.  /«MMa  Rg»o/v9d 

801.  All  panding  and  potential  dvU 
and  admlnlatratlva  daims.  wfaathar  or 
not  known,  damands.  llabiliUat.  cauaa* 
of  acUon  or  other  prooeedinft  by  the 
DOB  againet  Quintana  refardiiM 
Quintana't  compliance  with  and 
oblitatloas  under  the  federal  petroleom 
price  and  allocation  raaulatiooa  during 
tba  period  ooverad  by  this  Consent 
Ordler.  wbatbar  or  not  heretofore  raised 
by  sn  issue  latter.  Notice  of  Probable 
Violatioa.  Notice  of  Propoaed 
DIsallowanca.  Propoaed  Remedial 
Order,  Remedial  Order,  action  in  court 
or  otherwise,  induding  DOE'S  claim 
against  Quintana  as  ■  |oint  venturer  in 
the  Quintana-Howell  |otnt  Venture,  are 
reeolved  and  extinguished  as  to 
Quintana  by  this  Consent  Order.  This 
Cooseot  Older,  however,  does  not 
resolve,  extinguish,  or  otherwise  affed 
DOE'S  claims  against  any  other  party, 
except  as  follows:  (1)  The  DOB  agrees  to 
reduce  the  prindpal  amount  of  iU  claim 
•gainat  Howell  Corporatiaa  as  a  joint 
venturer  in  the  QuinUna-Howell  |olnt 
Vratuia.  as  sat  forth  in  Section  VII(A)  of 
the  |une  24. 1988  Propoeed  Remedial 
Order  (at  41-42).  from  tia322.M8.00  to 
SS.407  J0&44:  the  interest  on  this  reduce 
aaaount  accmed  through  April  30. 1988 
toUls  tajntMlJOa  and  (2)  DOE  agrees 
that  It  will  not  seek  to  obuln  s  (udgment 
againat  the  Qalntana-Howell  |oinl 
Venture  entity,  provided  that  the 
liability  of  Howell  Corporation  and  its 
subaldiariaa.  or  the  DOE'S  sbility  to  sue 
Howall  Coiporatioa  and  iU  subsidiaries. 
Is  not  reduced,  resolved,  or  extinguished 
in  any  manner  as  a  result  of  the  DOE'S 
agreement  to  not  seek  to  obtain  a 
ludgment  against  the  Quintana-Howell 
loint  Venture  entity,  and  provided 
further  that  if  a  Mpnant  is  obtained 
•gainst  the  Quintana-Howell  )oint 
Venture.  DOB  agraaa  not  to  anfocca  such 
(odgnant  against  Quintana. 

sot  (a)  Except  as  otherwise  provided 
hereia  compliance  by  Oolntana  with 
this  Consent  Order  shall  be  deemed  by 
the  DOB  to  constitute  full  complianoe 
for  administrative  and  dvil  purpoaas 
with  all  federal  petroleum  price  and 
•Hqcatio"  regulations  for  matters 
ooverad  by  this  Consent  Order.  In 
consideration  for  parfbrmanoe  as 
required  under  this  Consent  Order  by 
Quintana.  the  DOB  hereby  releases 
Quintana  oompletely  and  for  all 
porpoeea  from  all  administrative  and 


dvil  M^cial  daioM,  demands.  liabUities 
or  cauaes  of  action,  inchiding  without 
limitation  claims  for  dvil  penaltiea.  that 
the  DOE  has  asserted  or  might 
otherwiee  be  able  to  assert  against 
Qaintana  before  or  efler  the  dete  of  thb 
Consent  Order  for  elleged  violations  of 
the  federal  petroleum  price  and 
allocation  regulations  with  resped  to 
matters  covered  by  this  Consent  Order. 
The  DOE  will  not  Inltiale  or  proeecute 
any  such  administrative  or  dvil  |udldal 
matter  against  Quintana  or  cause  or 
refer  sny  such  matter  to  be  initiated  or 
prosecuted,  nor  will  the  DOE  or  its 
successors  directly  or  Indirectly  sid  in 
the  Initistion  of  sny  such  sdministrstivs 
or  dvil  iudicial  mstter  against  Quintana 
or  participate  voluntarily  in  the 
proeecution  of  such  actions.  The  DOE 
will  not  assert  voluntarily  in  any 
administrative  or  dvil  fudicial 
proceeding  that  Quintana  has  violated 
the  federal  petroleum  price  and 
allocation  regulations  with  respect  to 
the  matters  covered  by  this  Consent 
Order  or  otherwise  take  any  action  with 
respect  to  Quintana  in  derogation  of  this 
Consent  Order.  However,  nothing 
contained  herein  shall  predude  the  DOE 
from  defending  the  vslidity  of  the 
federal  petroleum  price  and  allocation 
regulations. 

(b)  The  DOE  will  not  seek  or 
recommend  any  criminal  fines  or 
penalties  based  on  information  or 
evidence  presently  in  its  possession  for 
the  ms  Iters  covered  by  this  Consent 
Order,  provided,  however,  that  nothing 
in  this  Consent  Order  predudes  the 
DOE  from  (1)  seeking  or  recommending 
such  criminal  fines  or  penalties  if 
information  subsequently  coming  to  its 
attention  indicates,  either  by  itself  or  in 
combination  with  information  or 
evidence  presently  known  to  DOE,  that 
s  criminal  violation  may  have  occurred 
or  (2)  otherwise  complying  with  its 
obligstions  under  law  with  regard  to 
forwarding  information  of  poesible 
criminal  violations  of  law  to  appropriate 
authorities.  Nothing  contsined  herein 
may  be  construad  as  a  bar.  estoppel  or 
defense  sgainst  any  criaoinal  or  dvil 
action  brought  by  an  agency  of  the 
United  States  other  than  the  DOE  undar 
(i)  sedion  210  of  the  Economic 
SUbilization  Ad  of  1070  or  (ii)  any 
statute  or  regulation  other  than  the 
fisdaral  petroleum  price  and  allocation 
ragulations.  Finally,  this  Consent  Order 
does  not  preiudice  the  rights  of  sny  third 
party  or  Quintana  in  any  private  action. 
Including  an  action  for  contribution  by 
or  against  Quintana. 

(c)  Quintana  releases  the  DOE 
oompletely  end  for  all  puipoees  from  all 
administrative  and  dvil  (udidal  daims. 


liabilitiea.  or  causes  of  sction  thsl 
Quintana  has  asaartad  or  may  otherwise 
be  sble  to  assert  against  the  DOE 
relating  to  the  DOE'S  administration  of 
the  federal  petroleum  price  and 
allocation  regulationa.  This  release, 
however,  doM  not  preclude  Qulntsna 
from  ssserthsg  any  factual  or  legal 
position  or  srgument  as  a  defense  to  any 
action,  claim,  or  proceeding  brought  by 
the  DOE,  the  United  States,  or  sny 
agency  of  the  United  Stales.  Nor  does  it 
preclude  Quintana  from  asserting  a 
defense,  counterclaim  or  offset  to  any 
adion.  claim  or  proceeding  brought  by 
any  other  person. 

(d)  Quintana  hereby  releases  any  and 
all  daims  that  Quintana  may  have  for 
refunds  of  crude  oil  overcharges 
pursuant  to  any  spedal  refund 
procedures  implemented  pursuant  to  10 
CFR  Part  205.  Subpart  V. 

503.  (a)  Within  thirty  (30)  days  after 
the  Effective  Date  of  this  Consent  Order. 
Quintana  and  the  DOE  will  Tile  or  cause 
lo  be  nied  sppropriate  pleadings  and 
will  take  all  other  steps  necessary  to 
withdraw  all  claims  and  dismiss  with 
prejudice  all  proceedings  against 
Quintana  covered  by  this  Consent  Order 
then  pending  before  the  DOE's  Office  of 
Hearings  and  Appeals  or  the  Federal 
Energy  Regulatory  Commission  and  to 
dismiss  with  prejudice  any  court 
proceeding  then  pending  against 
Quintana  involving  an  appeal  from  or 
seeking  review  of  a  decision  by  the 
OHA  or  the  FERC  in  any  such 
proceeding. 

(b)  Within  Hfteen  (15)  days  after  the 
execution  of  the  Consent  Order  by  both 
parties.  DOE  agrees  to  join  with 
Quintana  in  written  notification  to 
DOE'S  Office  of  Hearings  and  Appeals, 
the  Federal  Energy  Regulatory 
Commission  and  any  appropriate  court 
of  the  fad  of  such  execution,  which 
notice  shall  request  that  said 
administrative  or  jodidal  tribunal  stay 
all  further  action  against  Quintana  in  the 
proceedings  covered  by  this  Consent 
Order  until  such  time  as  DOE  provides 
notice  to  said  tribunals  that  the  Consent 
Order  has  become  effective  or  has  been 
withdrawn  pursuant  to  Article  IX  of  this 
Consent  Order. 

504.  Execution  of  this  Consent  Order 
constitutes  neither  an  admission  by 
Quintana  nor  a  finding  by  the  DOE  of 
any  violation  by  Quintana  of  any  statute 
or  regulation,  llie  DOE  has  determined 
that  It  is  not  appropriate  to  seek  to 
impose  dvil  penalties  for  the  maltera 
covered  by  this  Consent  Order,  and  the 
DOE  will  not  seek  any  such  civil 
penalties.  None  of  the  payments  or 
expenditures  made  by  Quintana 
pursuant  to  this  Consent  Order  ere  to  be 


considered  for  any  purpose  as  penalties, 
fines,  or  forfeitures  or  as  settlement  of 
any  potential  liability  for  penalties, 
fines,  or  forfeitures. 
-  505.  Notwithstanding  any  other 
provision  herein,  with  respect  to  the 
matten  covered  by  this  Consent  Order, 
the  DOE  reserves  the  right  to  initiate  an 
enforcement  proceeding  or  to  seek 
appropriate  penalties  for  any  newly 
discovered  regulatory  violations 
committed  by  Quintana,  but  only  if 
Quintana  has  concealed  facts  relating  to 
such  violations.  The  DOE  also  reserves 
the  right  to  seek  appropriate  judicial 
remedies,  other  than  full  rescission  of 
this  Consent  Order,  for  any 
misrepresentation  of  fact  material  to  this 
Consent  Order  during  the  course  of  the 
audit  or  the  negotiations  that  preceded 
this  Consent  Order  or  upon  discovery  of 
information  that  is  materially 
inconsistent  with  the  information  which 
has  been  furnished  by  Quintana  vpoa 
which  this  agreement  is  based. 

VI.  Recordkeeping,  Reporting  and 
Confidentiality 

001.  Quintana  shall  maintain  such 
records  as  are  necessary  to  demonstrate 
compliance  with  the  terms  of  this 
Consent  Order  and  records  related  to 
Quintana's  purchases,  sales,  exchanges 
or  other  transfers  of  crude  oil  during  the 
period  January  1, 1978,  through  January 
27. 1961.  To  assist  DOE  in  the 
distribution  of  the  monies  paid  pursuant 
to  this  Consent  Order,  Quintana  shall 
also  retain  sales  volume  data  and 
customere'  names  and  addresses 
regarding  its  sales  of  crude  oil  and 
refined  petroleum  products  for  the 
transactions  covered  by  this  Consent 
Order  until  thirty  (30)  days  after  final 
distribution  by  DOE  of  such  monies.  If 
requested,  Quintana  shall  make  such 
information  available  to  DOE.  Except  as 
othemvise  provided  in  this  paragraph, 
upon  timely  payment  to  DOE  of  the 
amount  required  to  be  paid  under 
paragraph  402  of  this  Consent  Order, 
Quintana  is  relieved  of  its  obligation  to 
comply  with  the  recordkeeping 
requirements  of  the  federal  petroleum 
price  and  allocation  regulations  relating 
to  the  matters  settled  by  diis  Consent 
Order. 

802.  Except  for  formal  requests  for 
information  regarding  other  firms 
subject  to  the  DOE's  information 
gathering  and  reporting  authority. 
Quintana  will  not  be  subject  to  any 
audit  requests,  report  orders,  subpoenas, 
or  other  administrative  discovery  by 
DOE  relating  to  Quintana's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations  relating  to  the 
matten  settled  by  this  Consent  Order. 


603.  The  DOE  will  treat  the  sensitive 
commercial  and  financial  information 
provided  by  Quintana  pursuant  to 
negotiations  which  were  conducted  with 
resped  to  this  Consent  Order  or 
obtained  by  the  DOE  in  its  audit  of 
Quintana  and  related  to  matters  covered 
by  this  Consent  Order  as  confidential 
and  proprietary  and  will  not  disdose 
such  information  unless  required  to  do 
so  by  law,  induding  a  request  by  a  duly 
authorized  committee  or  subcommittee 
of  Congress.  If  a  request  or  demand  for 
release  of  any  such  information  is  made 
pursuant  to  law,  the  DOE  will  claim  any 
privilege  or  exemption  reasonably 
available  to  it  The  DOE  will  provide 
Quintana  with  ten  (10)  days  actual 
notice,  if  possible,  of  any  pending 
disclosure  of  such  information,  unless 
prohibited  or  preduded  bom  doing  so 
by  law  or  request  of  Congress.  The  DOE 
will  retain  the  audit  information  which  it 
has  acquired  during  its  review  of 
Quintana's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  in  accordance  with  the 
DOE's  established  records  retention 
procedures.  Notwithstanding  the 
otherwise  confidential  treatment 
afforded  such  information  by  the  terms 
of  this  Consent  Order,  the  DOE  will 
make  such  information  available  to  the 
Department  of  Justice  ("DOr*)  in 
response  to  a  request  pursuant  to  the 
DOJ's  statutory  authority  by  a  duly 
authorized  representative  of  the  DOJ.  If 
requested  by  the  DOJ.  the  DOE  shall  not 
disclose  that  such  a  request  has  been 
made.  Nothing  in  this  paragraph  shaU  be 
deemed  to  waive  or  prejudice  ai^  rigjit 
Quintana  may  have  independent  of  this 
Consent  Order  regarding  the  disdosure 
of  sensitive  conunerdal  and  financial 
information. 

VII.  Contractual  Undertaking 

701.  It  is  the  understanding  and 
express  intention  of  Quintana  and  the 
DOE  that  this  Consent  Order  constitutes 
a  legally  enforceable  contractual 
undertaldng  that  is  binding  on  the 
parties  and  their  successore  and  assigns. 
Notwithstanding  any  other  provision 
herein,  Qtuntana  (and  its  successors  and 
assigns)  and  the  DOE  each  reserves  the 
right  to  institute  a  dvil  action  in  an 
appropriate  United  States  distrid  court, 
if  necessary,  to  secure  enforcement  of 
the  terms  of  this  Consent  Order,  and  the 
DOE  also  reserves  the  right  to  seek 
appropriate  penalties  and  interest  for 
any  failure  to  comply  with  the  terms  of 
this  Consent  Order.  The  DOE  will 
undertake  the  defense  of  the  Consent 
Order,  as  made  effective,  in  response  to 
any  litigation  challenging  the  Consent 
Order's  validity  in  which  the  DOE  is 
named  a  party.  Quintana  agrees  to 


cooperate  with  the  DOE  in  the  defense 
of  any  such  challenge. 

VIII.  Final  Order 

801.  Upon  becoming  effective,  this 
Consent  Order  shall  be  a  final  order  of 
DOE  having  the  same  force  and  effect  as 
a  remedial  order  issued  pursuant  to 
section  503  of  the  DOE  Act  42  UJS.C 
7193,  and  10  CFR  205.igffi.  Quintana 
hereby  waives  its  ri^t  to  administrative 
or  judidal  review  of  this  Order,  but 
Quintana  reserves  the  right  to 
participate  in  any  such  review  initiated 
by  a  third  party. 

IX.  Effective  Date 

901.  This  Consent  Order  shall  become 
effective  as  a  final  order  of  the  DOE 
upon  notice  to  that  effed  being 
published  in  the  Federal  Reglstar.  Prior 
to  that  date,  the  DOE  wrill  publish  notice 
in  the  Federal  Ragistar  that  it  proposes 
to  make  this  Consent  Order  final  and.  in 
that  notice,  will  provide  not  less  than 
thirty  (30)  days  for  members  of  the 
public  to  submit  written  comments.  The 
DOE  will  consider  all  «vritten  comments 
to  determine  whether  to  adopt  the 
Consent  Order  as  a  final  order,  to 
withdraw  agreement  to  the  Consent 
Order,  or  to  attempt  to  renegotiate  the 
terms  of  the  Consent  Order. 

902.  Until  the  Effective  Date,  the  DOE 
reserves  the  right  to  withdraw  consent 
to  this  Consent  Order  by  written  notice 
to  Quintana,  in  which  event  this 
Consent  Order  shall  be  null  and  void.  If 
this  Consent  Order  is  not  made  effective 
on  or  before  the  one  hundred  fifbeth 
(ISOth)  day  following  execution  by 
Quintana,  Quintana  may,  at  any  time 
thereafter  until  the  Effective  Date, 
withdraw  its  agreement  to  this  Consent 
Order  by  written  notice  to  the  DOE,  in 
which  event  this  Consent  Order  shall  be 
null  and  void. 

L  the  undersigned  a  duly  authorized 
representative  of  Quintana.  hereby 
agree  to  and  accept  on  behalf  of 
Quintana  the  foregoing  Consent  Order. 

Dated:  January  1. 188B. 

H.  P.  Riley. 

Vice  President.  Quintana  Energy  Corporation. 
Qjintana  Refinery  Co^  Quintana 
Petrochemical  Company. 

I.  the  undersigned,  a  duly  authorized 
representative  of  DOE  hereby  agree  to 
and  accept  on  behalf  of  the  DOE  the 
foregoing  Consent  Order. 

Dated:  January  9, 1989. 

Miitmi  C.  Loraox. 

Chief  Counsel  for  Enforcement  Litigation, 
Economic  Regulatory  Administration. 
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laniMiy  21.  UMl 

la  aooordanoe  willi  tha  National 
KnvifouMfitai  Policy  Act  of  1999  and 
th«  Fadarai  Bnaf|y  Ragidatofy 
Coauniaaioa's  (Coi— liiiioo'*) 
ragulaliofia.  18  CFR  Part  390  (Ordar  No. 
489.  52  FR  47807).  tha  OfTica  of 
Hydropower  Uceiwlng  has  reviewed  tha 
appUcatkMi  for  minor  licanM  for  the 
propoaad  Number  1  Hydro  Unit  located 
on  the  Holyoka  Canal  Syatam.  oo  tha 
Connecticut  River,  in  Holyoka. 
Hampden  County.  MaMachaeetta.  and 
hat  prepared  an  EnvironaMBtal 
Aseaaaoaant  (BA)  for  the  propoead 
protect  la  die  BA.  the  CoouniMion'e 
•taflf  haa  analyiad  the  potential 
environmental  impacts  of  the  proposed 
protect  and  has  cooduded  that  approval 
of  liie  proposed  protect  would  not 
constitute  a  maior  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  (he  BA  are  svsilabie  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  officas 
at  925  North  Capitol  Street  NB.. 
Washington.  DC  20498. 
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TrMiawiJaalon.  Inr : 
Chnnoaa  In  RatM  and  Tariff 


laniMiry  IS.  It 

Take  notice  that  on  December  22. 
1999.  Granite  State  Gas  Tranamisaion. 
Inc  (Granite  State).  120  Royall  Street 
Canton.  Massachusetts  02021  tendered 
for  filing  with  the  Commission  tha 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff.  First  Revised  VoIuom 
No.  1  and  Original  Volume  Na  2 
containing  changes  in  rates  and  other 
tariff  provisions  for  effectiveness  on 
December  7. 1968  and  January  1. 1080: 


ForBffactiv 


Fint  Revited  Volume  No.  1 

TwentySacond  Revised  Shaat  Na  7 
Bight  Revised  Sheet  Na  7-A 
Third  Revised  Sheet  Na  14 
Sixth  Revised  Sheet  No.  89 
Third  Revised  Sheet  No.  90 
nfth  Revised  Sheet  Na  70 
Third  Revised  Sheet  No.  70-A 
Fourdi  Revised  Sheet  Na  71 
Third  Revised  Sheet  Na  71-A 
Fourth  Revised  Sheet  Na  72 
Third  Revised  Sheet  Na  73 
Third  Revised  Sheet  Na  74 
Fifth  Revised  Sheet  Na  75 
Third  Revised  Sheet  Ho.  75-A 
Second  Reviaad  Sheet  Na  7S-B 
Pint  Reviaad  Sheet  Na  75-C 
Fourth  Revised  Sheet  Na  78 
Second  Revised  Sheet  Na  77 
Pint  Revised  Sheet  No.  77-A 
Original  Sheet  Na  77-B 
Second  Revised  Sheet  Na  82 
Third  Revised  Sheet  Na  112 
Second  Revised  Sheet  Na  116  ' 

Original  Volume  No.  2 

Ninth  Revised  Sheet  No.  27 

Far 
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Fint  Raviaad  Volume  Na  1 
Twenty-Third  Revised  Sheet  No.  7 

According  to  Granite  State  the  rate 
changes  and  revised  tariff  provisions  are 
submitted  in  compliance  with  an  order 
of  the  Commission  issued  November  23. 
1988  approving  a  settlement  in  Docket 
No.  RP87-87-000.  Granite  State  further 
states  that  the  rate  filing  in  Docket  No. 
RPB7-87-000.  originally  filed  on  August 
20. 1987.  reflected  its  increased  costs  for 
service  to  Bay  Stste  Gas  Company  (Bay 
Slate)  and  Northern  Utilities.  ln& 
(Northern  Utilities)  resulting  from  the 
expanded  operations  approved  in 
Docket  No.  CPB7-39-000  to  import  and 
purchase  Canadian  gas  from  Shell 
Canada  Limited  (Shell)  for  system 
supply- 
It  is  further  stated  that  the  settlement 
certified  to  the  Comaiission  contained 
two  levels  of  a  jurisdictional  cost  of 
service  because  of  a  phasing  of  the  Shell 
deliveries  during  an  initial  interim 
period  on  an  Interruptible  basis, 
followed  by  s  period  during  which  Shell 
will  make  firm  daily  deliveries.  Alsa 
according  to  Granite  Slate,  the 
settlement  propoeed  jurisdictional  rates 
for  cost  of  service  based  on  different 
cost  allocation  methods:  Granite  State's 
historical  method  and  an  allocation 
based  on  a  systemwide  costs.  Granite 
State  further  stales  tlial.  in  the  order 
approving  the  sattleaaent  issued 


November  23. 1968.  the  Commission 
directed  Granite  Stale  to  adopt  the 
systemwide  cost  allocation  procedure 
and  to  implement  this  method  with  rates 
affective  December  1. 1988. 

In  its  compliance  filing.  Granite  Stale 
proposes  to  implement  the  requirements 
of  the  settlement  on  December  7. 1988. 
According  to  Granite  State  the 
compliance  rates  are  based  on  the 
settlement  rates  for  the  period  during 
which  Shell  provides  fuU  firm  daily 
service  to  Granite  State  and  the 
inauguration  of  such  firm  service 
commenced  December  7. 1988. 

According  to  Granite  State  copies  of 
its  filing  were  served  upon  its 
custaasers.  Bay  Stale  and  Northern 
Utilities,  and  the  regulatory 
coBunissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  sections 
211  and  Z14  of  the  Commission's  Rules 
of  Practice  and  l>rocedure  (18  CFR 
385.211.  386.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  27. 1980.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  Mrve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  s  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lin  wood  A  Watsen.  |r.. 
Acting  Secretary. 

|FR  Doc.  8»-1870  Filed  1-25-88:  8:45  am] 
I  coot  srir-si-ii 


(Oecfcal  Na  T086-4-S1-oeO) 
QraalLakaaQasTi 


In  FERC  Qm  Tariff 


January  18, 1988. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  January  12. 1980,  tendered  for  niing 
Seventeenth-A  Revised  Sheet  Nos.  57(i) 
and  S7(ii)  and  Fifth-A  Revised  Sheet  Na 
57(v)  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  Na  1. 

Great  Lakes  states  that  Seventeenth-A 
Revised  Sheet  Nos.  57(i)  and  57(ii)  and 
Fifth-A  Revised  Sheet  No.  57(v)  refiect 
revised  current  PGA  rates  for  Itie  month 
of  January,  1980.  The  tariff  sheets  are 
being  filed  in  this  oul-of  cycle  PGA  to 
reflect  the  latest  astiaiatad  gas  cost »» 


provided  to  Great  Lakes  by  its  sole 
supplier  of  natural  gas,  TransCanada 
Pipelines,  Limited  ('TransCanada"). 
These  pricing  arrangements  were  the 
result  of  contract  renegotiation  between 
each  of  Great  Lakes'  resale  customera 
and  the  supplier. 

Great  L^es  requested  waiver  of  the 
notice  requirements  of  the  provisions  of 
i  154  JOO  of  the  Commission's 
regulations  and  any  other  necessary 
waivers  so  as  to  permit  the  above  tariff 
sheets  to  become  effective  on  January  1. 
1999  in  order  to  implement  the  gas 
pricing  agreements  between  Great 
Lakes'  resale  customera  and 
TransCanada  on  a  timely  basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  27. 1968.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Unwood  A  WalsoQ.  fr.. 
Acting  Secretary. 
(FR  Doc  80-1871  Filed  1-25-80;  8:45  am) 

lOOOKSnT-SVH 


(Deckal  Na  TQ99-1-91-901  and  TF99-1- 
51-0011 


QraaA  Lakao  Qao  TranamiaakM  Coi; 

I  in  FERC  Qm  Tariff 


January  19. 1980. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  January  IZ 1968.  tendered  for  filing 
Second  Substitute  Sixteenth  Revised 
Sheet  Nos.  57(i)  and  57(ii)  and  Third 
Substitute  Third  Revised  Sheet  No.  57(v) 
to  its  FERC  Gas  Tariff,  Firat  Revised 
Volume  No.  1. 

Great  Lakes  states  that  no  November 
23. 1966.  Great  Lakes  Gas  Transmission 
Company  ("Great  Lakes")  filed  with  the 
Federal  Energy  Regulatory  Commission 
("Commission")  six  copies  of  Substitute 
Sixteenth  Revised  Sheet  Nos.  57(1)  and 
57(11).  and  Second  Substitute  Third 
Revised  Sheet  No.  57(v)  to  Great  Lakes 
FERC  Gas  Tariff.  Firat  Revised  Volume 
No.  1.  These  tariff  sheets  reflect  an  Out 
of  Cycle  PGA  to  revise  the  PGA  rates  for 
the  months  of  November  and  December. 
1966  and  January.  1989  based  on  the 


latest  estimated  gas  costs  as  provided  to 
Great  Lakes  by  its  sole  supplier  of 
natural  gas.  TransCanada  Pipelines 
Limited  ("TransCanada"). 

Great  Lakes  states  that  on  January  6. 
1960,  the  Commission  accepted  these 
tariff  sheets,  effective  November  1, 1968, 
subject  to  refund  and  review  in  the 
succeeding  annual  PGA.  and  further 
subject  to  Great  Lakes  refiling  to  make 
corrections  for  an  arithmetic  error  in  the 
Group  2  rate  calculation  and  a 
recalculation  of  the  current  adjustment 
In  order  to  implement  these  corrections. 
Great  Lakes  is  filing  herewith  Second 
Substitute  Sixteen^  Revised  Sheet  Nos. 
57(1)  and  57(ii)  and  Third  Substitute 
Third  Revised  Sbeel  No.  57(v)  to  Great 
Lakes  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

Great  Lakes  requested  waiver  of  the 
notice  requirements  of  the  provisions  of 
1 154.300  of  the  Commission's 
regulations  and  any  other  necessary 
waiven  so  as  to  permit  the  above  tariff 
sheets  to  become  effective  on  November 
1. 1966  in  order  to  implement  the 
requested  corrections. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  intitest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  27. 1960. 

Protests  will  be  considered  by  the 
Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection. 
Unwood  A  Watsoo.  |r.. 
Acting  Secretary. 

(FR  Doc  80-1872  FUed  1-25-80;  8:45  am) 
I  oooc  SnT'SI-M 


(Dockal  Na  TA80-1-45-002] 

Intai  City  MlnnBSOti  nncBnos  Ltd.. 

January  19, 1988. 

Take  notice  that  on  January  12. 1989, 
Inter-City  Minnesota  Pipelines  Ltd,  Inc. 
("Inter-City")  245  Yorkland  Boulevard. 
North  York.  Ontaria  Canada  M2J  iRl. 
submitted  for  filing  Substitute  Thirty- 
fint  Revised  Sheet  No.  4  to  Volume  No. 
1  of  its  FERC  gas  tariff. 

Inter-City  states  the  filing  is  made  in 
compliance  with  the  Commission's  order 
issued  in  this  proceeding  on  October  31. 
1986  That  order  required  Inter-City  to 
recalculate  its  income  taxes,  interest 
rates  and  monthly  interest  payments. 


Inter-Clty  states  that  copies  of  the 
filing  have  t>een  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  Nortii  Capitol  Street  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AU  such 
motions  or  protests  should  be  filed  on  or 
before  January  27, 1960.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene: 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  fUe-with  the 
Commission  and  are  available  for  public 
inflection, 
unwood  A  WatsoB.  Jr.. 
Acting  Secretary. 

[PR  Doc.  80-1875  Filed  1-25-88: 8:45  am) 
SB  I  we  coca  snT^eHB 

[Pro|act  Na  2908  VlrQhiial 


I  Co;  imam  To  Flo  an 

Appllcathin  for  a  tta»  I  irsiMa 

January  23. 1980. 

Take  notice  that  on  December  15. 
1966.  Potomac  Edison  Company,  the 
existing  licensee  for  the  Shenandoah 
Hydro  Station  Hydroelectric  Project  Na 
2500.  filed  a  notice  of  intent  to  filie  an 
application  {ot  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act).  16  U.&C  806,  as  amended  by 
section  4  of  the  Electric  Consumera 
Protection  Act  of  1966,  Pub.  L  99-495. 
The  original  Ucense  for  Project  No.  2509 
was  issued  effective  April  1. 1962.  and 
expires  December  31. 1993. 

The  project  is  located  on  the  South 
Folk  of  the  Shenandoah  River  in  Page 
County,  Virginia.  The  principal  works  of 
the  Shenandoah  Hydro  Station  Project 
include  a  concrete  gravity  dam.  about  15 
feet  hi^  and  495  feet  long:  a  reservoir  of 
small  pondage;  a  powerhouse  witii  an 
instaUed  capacity  of  662  kW;  a 
transmission  line  connection:  and 
appurtenant  facilities. 

Purauant  to  section  15(b)(2)  of  the  Act 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-00a  Order  Na 
496  (Tmal  Rule  issued  April  26, 1966).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Conunission's  Public  Reference 
Branch.  Room  1000, 825  North  Capitol 
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Street  NE.  WaahinfUm.  DC  2006.  The 
above  tnlonnaUaa  aa  daacribad  in  tlM 
rula  la  now  availabU  from  the  Uoanaae 
at  Downavilla  PIka.  Hi«aratown.  MD 
n74a 

Pttrwuit  to  mtOtm  ia(cNl)  of  tha  Act 
each  appUcatioo  for  a  new  lioeoaa  and 
any  ooa|MMot  Ucanaa  application*  muat 
Uad«vilhte< 


be  AM  «vilh  1^  Coauniaaioo  at  Uaat  24 
nxMiiha  prtor  to  Iha  axpiratioa  of  the 
exiaUi«  Itoanaa.  All  appUcatkwa  for 
licMiaa  for  Ihia  pro^Mt  mM  ba  fitod  by 
Decambar  n.  1901. 


M$am| 


Lefea 

Smcntaty. 

\n  Doc  M-MN  rUed  1 

l•n^e•-■ 


ID 
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iMMMryiaMML 

Take  noUca  that  on  )anuary  13. 198B. 
Taxaa  Caa  Tranamiaaion  Coiporatloo 
(Texaa  Cm)  twdared  for  fUkif  the 
fbUow«i«  laviaad  tariff  sheet*  to  ite 
PERC  Gas  Tarift  OrigiMU  VohiBa  No.  1: 

First  Revised  Sheet  No.  140 
First  Reviaed  Sheet  No.  14B 
First  Rsviaad  Sheet  No.  14P 
First  Raviswl  Shaa«  No  14C 

Texas  Gas  states  that  this  fliint  is 
made  to  reflect  the  allocation  of 
Tennessee  Caa  PIpeliae  Company's 
levlsed  take.or^ay  deowod  surchaiv* 
during  the  six-oioath  amorlixatioo 
period  lanuary  1  throMch  |une  sa  IMS  to 
Texas  Cas's  do«rastreora  customers. 
The  niii^  oomplies  with  a  September  7. 
19n  order  in  this  docket  whteh  allows 
Texas  Caa  to  track  any  modificattons 
which  Ike  Commission  may  approve  and 
lepresaata  a  reduction  in  ila  moalhly 
chai«e  from  t38ik404  to  iBS^SSt.  Texaa 
Gas  raaarvaa  the  right  to  revlsa  tha  Oling 
as  nacasaay  to  reflect  any  aKMllfkations 
made  by  the  CoauBiaskm  or  as  required 
by  any  appellate  courl  The  propoaad 
eRactive  data  of  the  tariff  sheets  Uslad 
above  is  February  1. 198B. 

Copies  of  this  filing  have  been  served 
upon  Texas  Cas's  (urisdlctionai  and 
nonturisdictiaoal  salee  cuslomers  and 
interested  state  coomiasioas. 

Any  parson  deairing  to  be  heard  or  to 
protest  said  filing  should  Bio  a  mottoo  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commiaston.  82S 
North  Capitol  Street  NE.,  Washingtoa 
DC  2042&  In  accordance  with  Rule*  Zll 
and  214  of  the  Commlssiim's  Ralaa  at 
Practica  and  Procedure  (It  CTR  SgS.211 
and  S8L214).  All  such  motioas  or 


proteets  shouki  he  filed  on  or  before 
lanuary  27.  ItaSi  Prolaets  wil  be 
considarad  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proleetants  parties  to  the  procoadfatg 
Any  person  wiahing  lo  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fUif«  are  on  file  with  the 
Commiasion  and  are  available  for  public 
inspection. 
liBweodAWelssa.|u 
Aclin§Smcntofy. 

(Fit  Doc  a»-l«r3  Piled  1-»-«(  MS  amf 
leriKeMS 


I  infesteni  Area  Ixiwer 
Admlnistratioa  DOB. 
ilCllOii.  Notice  of  an  extension  of  Power 
Rale*  and  Transmission  Rates — Pwkar- 
Davia  Project  Rate  SchedulaajP-P2. 
PD-fTl.  FD-NFTX  and  PD-FCn. 

WUmmmrr.  Notice  is  given  of  Rate  Order 
No.  WAPA-30  of  the  Deputy  Secretary 
of  Energy  extending  for  S  yoers  the  Rate 
Schedule*Pp-F2.  PD-m.  FD-MTI. 
andPD-FCTl. 

Mr.  Eari  W.  Hodga.  AsaiatanI  Area 
Manager  for  Rower  Marlwtlng.  Boulder 
Qty  Area  OfTioe,  Weatem  Area  Rawer 
Adminiatration.  P.O.  Box  20a  Boulder 
aty.  NV  8B00S.  (7tK)  477-3255,  or  Mr. 
Conrad  kAlIer.  Western  Area  Power 
Adminiatration.  P.O.  Box  340Z.  Golden. 
CO  80401.  (309)  231-1S3S. 

to  the  Deportment  of  Energy 
Organinlion  Act  42  U.S.C  7101-7352 
(Supp.  !V  1881).  the  power  marketing 
function*,  as  vested  in  the  Bureau  of 
Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902.  43  US.C  372. 
0t  $eq.  (1976).  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1999. 43 
U.&C  48Sh(c)  (1976).  and  the  acts 
specifically  applicable  to  the  proHct 
were  tranafeired  to  the  Department  of 
Energy  (DOBV 

By  Amendment  No.  1  to  Delegation 
Order  No.  0204-106.  effective  May  3a 
1966  (51  FR  19744.  May  3a  1996).  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  on  a  noaexdesive  baaia  lo 
develop  power  and  transmisaioo  rales  lo 
the  Administrator  of  the  Weatara  Aran 


Power  Adminlslretion:  (2)  the  suthority 
on  s  nonexclusive  besis  to  confirm, 
approve,  and  place  such  rates  in  effect 
on  an  interim  besis  to  the  Under 
Secretary  of  the  Department  of  Bneigy; 
and  (3)  the  authority  on  an  exclusive 
basis  to  confirm,  approve,  and  place  In 
effect  on  a  final  basis,  remand,  or 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 

On  October  27. 1968.  the  Secretary  of 
Energy  issued  a  notice  (DOE  N  1110.29). 
which  has  the  effect  of  amending 
Delegation  Order  No.  0204-108  by 
transferring  the  authority  to  place  rales 
into  effect  on  en  interim  basis  from  the 
Under  Secretary  of  the  Department  of 
Eneigy  to  the  Deputy  Secretary  of  the 
Department  of  Energy  (Attachment  A  of 
this  notice.) 

Western  is  developing  these  rates  in 
accordanoe  with  Reclamation  law.  DOE 
Tinancial  reportiag  polidaa.  procedures, 
and  methodology  (DOE  Order  No  RA 
6120.2  (September  2a  1979)):  and  the 
procedures  for  public  participatioo  in 
rate  adiaatments  found  at  lOCFR  Part 
903  (1987).  aa  amended. 

I\>wer  repajrment  stu(fies  and  other 
analyses  indicate  that  the  existing  rates 
are  sufficient  to  maintain  the  Hnancial 
integrity  of  the  Parker-Davis  Project  (1^ 
DP),  and  will  provide  sufficient  revenues 
to  recover  all  operation,  maintenance, 
and  replacement  costs  for  the  F-DP 
through  the  cost-evaluation  period 
ending  September  sa  1992.  Further, 
revenues  since  the  project  was  placed 
into  commercial  service  have  been 
suflicient  to  satisfy  the  repayment  to  the 
Treasury  of  the  United  States,  with 
interest  of  all  Federal  funds  advanced 
to  the  P-DP  for  the  construction  of  the 
P-DP's  features,  including  the  assumed 
obligations  of  other  electrical  facilities 
associated  with  the  reclamation  of  lands 
and  treaties  of  the  United  States  with 
the  Republic  of  Mexican  States. 

In  accordance  with  10  CFR  903.23.  the 
Administrator  of  Western  has 
determined,  on  the  basis  that  this  action 
does  not  affect  the  existing  rales,  that  a 
consultation  and  comment  period  is  not 
needed,  nor  is  there  any  need  for  public 
information  or  comment  forxmu.  Notice 
of  the  propoaed  rate  extension  was 
published  at  53  FR  46306.  November  3a 
1966.  The  extension  of  the  existing  rates 
is  expected  to  be  placed  in  effect  on  an 
interim  baais  on  Januaiy  1. 1989,  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  and  will  be  forwarded  to  the 
PERC  for  approval  on  a  final  baais. 
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Issued  at  Washii«ton.  DC  December  22, 
1988. 

lassphP.SelgBds^ 
DapulySecniaqr- 

Attadunent  A 

Subfect-  Authoritie»  and 
RespoHBibiUUm  of  the  Deputy  Secretary 
and  Under  Secretary 

(DOE  N 1110291 
EXPIRE&  10-«7.«^  10-27-6a 

Joseph  F.  Salgado,  as  Deputy 
Secretaty  of  Enaigy  is  designated  Chief 
Operating  0£Bcer  of  die  Department  All 
authorities  and  feqNnslbilities  assigned 
by  any  Departmental  directive  or 
Delegatioa  Order  to  the  Under 
Secretary,  except  thoae  identified  below, 
are  hereby  assigned  to  the  Oepaty 
Secretaiy.  As  Chief  Operatfaig  Officer 
the  Deputy  Secretary  wiU  functioD  as 
Acquisition  Executive  for  aU  naior 
systems  aoqaisitioiis  and  wiD  chair  the 
Energy  System  AoqirisitioB  Advisory 
Board  (ESAAB). 

Donna  R.  FItqpatrick  has  been 
appointed  Under  Secretaiy  and  will  as 
required  by  Section  202  of  the  DCK 
Organiiattao  Act  bear  primary 
responsibility  for  energy  conservatian. 
In  addition  the  Under  Secretary  will 
serve  as  a  member  of  the  Eneigy  System 
Acquisition  Advisory  Board  and  «riU 
oversee  activitiea  of  the  Office  of  Policy. 
Planning  and  Analysis  which  will 
continue  to  develop  and  coordinate 
policies  that  crosscut  multiple 
Departmental  elements  and/or  have 
broed  Department-wide  implicatioaa. 

Secretarial  Officers  will  continue  to 
be  responsible  for  developing  and 
promulgating  policies  dealing  with  their 
operations  and  to  assure 
implementation  of  Department-wide 
policy  decisions. 

This  Notice  supersedes  DOE  N  110ai8 
dated  5-21-85,  on  the  roles  and 
responsibilities  of  the  Under  Secretaiy, 
DOE  N  1100.19  dated  5-21-85.  on  the 
reporting  relationship  of  the  Office  of 
Policy.  Planning  and  Analysis  to  the 
Deputy  Secretary.  DOE  N  lliai7  dated 
11-12-ea  on  designation  of  the 
departmental  acquisition  executive. 
DOE  1110.26  dated  5-16-88  with  respect 
to  designation  of  the  Under  Secretary, 
Joseph  F.  Salgado  and  the  Assistant 
Secretary.  Conservation  and  Renewable 
Energy.  Donna  R.  Fitzpatrick  in  acting 
capacity  as  Deputy  Secretory  and 
Associate  Under  Secretary  respectively, 
and  DOE  N  1110.27  dated  7-22-86  on 
designation  of  the  Associate  Under 
Secretary  as  a  member  of  the  Energy 
System  Acquisition  Advisory  Board. 


Appropriate  revisions  to 
Departmental  directives  will  be  made  to 
reflect  these  actions. 
)ohn  S.  Herringlon, 
Secretary. 
December  22, 1988. 

Pursuant  to  ^  Department  of  Energy 
OiganlMtion  Act  42  U.&C  7101-7352 
(Si^ip.  IV 1981).  dw  power  marketing 
functtens.  is  vested  in  the  Bureau  of 
Reclamation  (Reclamation)  under  the 
Reclamatinn  Act  of  1902. 43  VJSX:.  372. 
eteeq.  (IflTB).  as  amended  and 
suppliBaiented  by  subsequent 
enactments,  partiadarly  secticm  9(c)  of 
the  Reclamation  I¥o)ect  Act  of  193a  43 
U.S.C  48Sb(c)  (1976).  and  the  acta 
specifically  applicable  to  the  pnqect 
were  traiMEBfred  to  the  Deptutmoit  of 
Energy  (DOE). 

By  Amendment  No.  1  to  Delegatioa 
Older  Na  0204-106.  effective  May  3a 
1966  (51  FR  19744.  May  sa  1966).  the 
Secretaiy  of  Enetgy  delegated  (1)  The 
authority  on  a  nonexclusive  basis  to 
develop  power  and  transmission  rates  to 
the  AdninistiatDr  of  the  Western  Area 
Power  Administration  (Western);  (2)  the 
authority  aa  a  nonexclusive  basis  to 
cmifiim.  approve,  and  place  such  rates 
in  effect  on  an  interim  basis  to  the 
Under  Secretaiy  of  the  Department  of 
Eneigy:  and  (3)  the  authority  on  an 
exclusive  basis  to  confirm.  amMove.  and 
place  in  effect  on  a  final  basis,  remand, 
or  disapprove  such  rates  to  the  Federal 
Eneigy  Regulatory  Commission. 

On  Octi^ier  27. 196a  the  Secretaiy  of 
Eneigy  issued  a  notice  (DOE  N  1110.29) 
whidi  has  the  effect  of  amending 
DeL^ation  Order  No.  0204-106 1^ 
transferring  the  authority  to  place  rates 
into  effect  on  an  interim  basis  &x>m  the 
Under  Secretary  of  the  Department  of 
Eneigy  to  the  Deputy  Secretaiy  of  the 
Department  of  Eneigy. 

Western  is  developing  these  rates  in 
accordance  with  Reclamation  law;  DOE 
financial  reporting  policies,  procedures, 
and  methodology  (EXH  Ordo-  No.  RA 
6120.2  (September  2a  1979));  and  the 
procedures  for  public  participation  in 
rate  adjustmenta  found  at  10  CFR  Pari 
903  (1967),  as  amended. 

Background 

The  Parker  Dam  Project  was 
authorized  by  section  2  of  the  Rivers 
and  Harbors  Act  of  August  30, 1935  (49 
Stat.  1039),  and  the  Davis  Dam  Project 
was  authorized  April  2a  1941.  by  the 
Acting  Secretary  of  the  Interior  under 
provisions  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485.  et  seq.).  The 
Parker-Davis  Project  (P-DP)  was  formed 
by  the  consolidation  of  the  two  {Hojecta 
under  the  terms  of  the  act  of  May  28. 
1954  (68  Stat.  143). 


Parker  Dam.  which  creates  the  Lake 
Havasu  Reservoir,  is  located  on  the 
Colorado  River  between  Arizona  and 
California.  155  miles  downstream  from 
Hoover  Dam.  The  dam  was  constructed 
by  Reclamation,  partially  with  funds 
advanced  by  the  Metropolitan  Water 
District  (MWD)  of  Southern  California. 
Under  contract  MWD  is  entided  to  one- 
half  of  the  net  energy  generated  Da\is 
Dam.  which  creates  tlw  Lake  Mohave 
Reservoir,  b  located  on  the  Colorado 
River  between  Arizona  and  Nevada.  67 
miles  downstream  bom  Hoover  Dam. 
The  P-DP  is  operated  in  conjunction 
with  other  hydroelectric  installations  in 
the  Colorado  River  Basin. 

Construction  of  Parker  Dam  was 
authorized  for  the  purpose  of  controlling 
floods,  improving  navigation,  regulating 
flow  of  the  streams  of  die  United  States, 
providing  for  storage  and  delivery  of  die 
stored  waters  thereot  reclamation  of 
public  lands  and  Indian  reservations, 
other  beneficial  uses,  and  the  generation 
of  electric  energy  as  a  means  of 
financially  aiding  and  assisting  such 
undertakings. 

Davis  Dam  was  constructed  to 
provide  reregutation  for  the  fluctuating 
water  releases  from  Lake  Mead  at 
Hoover  Dam.  from  houriy  to  seasonal,  to 
facilitate  water  deliveiy  for  downstream 
irrigation  requirements,  for  ddiveiy  of 
water  beyond  the  boundary  of  the 
United  States  as  required  by  the 
Mexican  Water  Treaty,  and  for  the 
generatioo  of  electric  eneigy  as  a  means 
of  financially  aiding  and  ''■T'T*'"g  such 
undertakings. 

Discussion 

Power  repayment  studies  (PRS)  and 
other  analyses  indicate  that  the  existing 
rates  are  sufficient  to  maintain  the 
financial  integrity  of  the  P-OP.  and  will 
provide  sufficient  revenues  to  recover 
all  operation,  maintenance,  and 
replacement  costs  for  the  P-DP  through 
the  cost  evaluation  period  ending 
September  3a  1992.  Further,  revenues 
since  the  project  was  placed  into 
commercial  service  have  been  sufficient 
to  satisfy  the  repayment  to  the  Treasuiy 
of  the  United  States,  with  interest  of  all 
Federal  funds  advanced  to  the  P-DP  for 
the  construction  of  the  P-DFs  features, 
including  the  assumed  obligations  of 
other  electrical  facilities  associated  with 
the  reclamation  of  lands  and  treaties  of 
the  United  States  with  the  Republic  of 
Mexican  States. 

Operating  revenues  for  fiscal  year 
1987  were  approximately  $24.2  million, 
while  average  estimated  operating 
revalues  for  the  first  5-future  years  (FY 
\9m-¥X  1992)  are  approximately  $20 
million.  Revenues  are  impacted  by  two 
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facton:  (1)  The  amount  of  mIm  (kWh) 
and  (2)  th«  ratM  for  auch  aal«a.  Saiaa  for 
fiscal  yean  1988  through  2008 
(termination  of  current  contracta)  are 
baaed  on  Ann  power  and  tranamiaaioQ 
contractual  commitments.  The  power 
and  tranamiaaioa  rates  now  in  effect  are 
sufficient  to  recover  the  costs  of 
producing  and  transmitting  power  and 
energy.  Additionally,  all  federally 
funded  construction  of  P-OP  facilities 
haa  been  recovered  with  appropriate 
interest 

The  FKS  on  which  the  rate  extension 
ia  based  differs  in  the  treatment  of 
hitura  rapUceroents  from  the  PRS  on 
which  the  current  rates  are  based.  While 
the  previous  ratesetting  PRS  proiected 
repUcementa  for  the  entire  term  of  the 
study,  the  PRS  for  the  rate  extension 
profacts  replacementa  for  the  5-future- 
year  coat  evaluation  period  only. 
Addittooally.  since  1983,  several  evento 
have  occurred  that  are  now  reflected  in 
the  FVS  prepared  for  the  rate  extension. 
First,  bm  replacement  sales  were  made 
utiUtiiv  Western's  Boulder  City  Area 
Offloa's  transmission  system  with  the 
revenues  th»  those  saiaa  aharad  among 
protects.  Secondly,  the  P-OP  is  repaid,  in 
part  due  to  fuel  replacement  sales 
revenues  aa  well  aa  salea  greater  than 
expected  resulting  from  surphis  water. 
Lastly,  surplus  revenues  are  used  during 
the  ft-year  coat  evaluation  period  tb 
repay  budgeted  investments,  snd 
thersaftcr  are  transferred  to  snother 
protect  ss  required  by  law. 

Beginning  In  flacal  year  1883.  revenues 
to  the  Boulder  City  Area  resulting  from 
the  settlement  of  s  Joint  intra-Westem 
proiecta  agreement  (Salt  Lake  Qty  Area 
and  Boulder  Qty  Area)  have  been 
allocated  to  both  the  P-DP  and  Pacific 
Northwest-Padfic  Southwest  Inlertie/ 
Southern  Division  (Intertie).  This  has 
resulted  in  spproximately  30  percent 
(30%).  or  910502344.  of  the  net  revenues 
to  the  Boulder  City  Area  being  allocated 
to  the  Intertie  and  transferred  in  FY 
1988.  This  allocation  is  prsdicated  on 
the  basis  that  both  the  P-OFs  snd  the 
Intertie's  transmission  systems  are 
utilized  proportionately  to  effect 
economy  anergy  transactions  within  the 
Boulder  Qty  Area. 

The  PRS  utilises  budget  data  to 
protect  the  first  5-future  years  of 
operation,  maintenance,  and 
replacement  coats  for  both  Reclamation 
and  Western.  The  FY  1982  operation 
and  maintenance  (0*M)  budget  amount 
was  reduced  by  the  amount  of 
"extraordinary  0*M  expenaes"  to 
determine  the  FY  1983-FY  2042  level  of 
OAM  costs.  Budgeted  replacement 
amounts  were  used  in  the  PRS  for  the 


cost  evaluation  period  ending 
September  3a  1902  (FY  1902).  Beginning 
in  FY  1903.  no  further  replacements 
costs  are  forecast  through  the  end  of  the 
repayment  analysis  (FY  2042).  Exclusion 
of  future  replacements  coats  beyond  the 
ooat-evaluation  period  would  prevent  a 
presently  unnecessary  rate  increaae  for 
this  protect  that  has  been  repaid. 

Also,  the  PRS  reflects,  in  FY  1903.  a 
transfer  of  15.484.801  to  the  Lower 
Colorado  River  Basin  Devetopment 
Fund:  from  FY  1904  through  FY  2004  an 
annual  transfer  of  92J27 J38:  and  from 
FY  2006  through  FY  2042  (end  of  study) 
an  annual  transfer  of  91.840.998.  Hiese 
transfers  represent  the  "surpluses"  of 
revenues  after  all  operation, 
maintenance,  replacement  costs,  and 
completion  of  repayment  requirements 
for  P-OP  have  been  satisfied,  and  are 
required  by  section  403  of  the  Colorado 
River  Baain  Protect  Act.  as  amended. 

Order 

in  view  of  the  foregoing  and  pursuant 
to  tlie  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm 
and  approve  for  a  period  effective 
fanuary  1. 1980.  a  5-yaar  extension  of 
existing  Rate  SchedtJw  PD-F2.  PD-FT2. 
PD-NFR.  and  PD-FCr2  for  wholesale 
firm  power  rates  and  the  firm  and 
ooofGm  transmission  rates  for 
Western's  Parker-Oavis  Protect 

Iseued  in  Washington.  DC  December  22. 


loMph  F.  Salgado. 
DBfiuty  Secretary. 

Schedule  ofRatee  for  Wholesale  Firm 
Power  Service:  Rate  Schedule  PD-F2 

Effective 

The  first  day  of  the  flrst  full  billing 
period  beginning  on  or  after  December 
15.1983. 

Available 

In  the  area  served  by  the  Parker-Davis 
Protect 

Applicable 

To  wholesale  power  customers  for 
general  power  service  supplied  through 
one  meter  st  one  point  of  delivery, 
unless  otherwise  specified  by  contrsct 

Character  and  Conditions  of  Service 

Three-phase  alternating  current  at  00 
hertz,  delivered  and  metered  at  the 
voltages  and  points  of  delivery  specified 
in  the  power  service  contract 

Monthly  Rate 

Capacity  Charge:  9U7  per  kilowatt  of 
billing  demand. 


Energy  Charge:  4.28  mills  per 
kilowatthour  for  each  kilowatthour 
scheduled  or  delivered,  not  to  exceed 
the  delivery  obligation  under  the  power 
service  contract. 

Billing  Demand:  The  billing  demand 
will  be  the  greater  of  (1)  the  highest  30- 
minute  integrated  demand  established 
during  the  month  up  to.  but  not  in  excess 
of.  the  delivery  obligation  under  the 
power  service  contract  or  (2)  the 
contract  rate  of  delivery. 

Billing  for  Unauthorized  Overruns 

For  each  billing  period  in  which  there 
is  s  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
ftrm  capacity  and/or  energy  obligations, 
such  overrun  shaU  be  billed  at  ten  timea 
the  above  rates. 

Adjuatments 

For  Transformer  Losses.  If  delivery  is 
made  at  transmission  voltage  but 
metered  on  the  low-voltage  side  of  the 
transformer,  the  meter  readings  will  be 
increased  2  percent  to  compensate  for 
transformer  loaaes. 

For  Power  Factor.  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery  of 
between  96  percent  lagging  and  95 
percent  leading. 

Schedule  of  Rates  for  Firm 
Transmission  Service:  Rate  Schedule 
n>-FT2  (Supersedes  Rate  Schedule  PD- 

nj 

Effective 

The  first  day  of  the  first  full  billing 
period  begiiming  on  or  after  December 
15.1983. 

Available 

In  the  area  served  by  the  Parker-Davis 
Protect  transmission  facilities. 

Applicable 

The  firm  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  Parker-Davis  Protect 
system  st  points  of  interconnection  with 
other  systems  and  transmitted  and 
deUvered.  less  losses,  to  points  of 
delivery  on  the  Parker-Davis  Protect 
system  specified  in  the  service  contract 

Character  and  Conditioru  of  Service 

Tranamiaaion  service  for  three-phase 
alternating  current  at  80  hertz,  delivered 
and  raeterad  at  the  voltages  and  points 
of  delivery  specified  in  t^  service 
contract 
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Rate 

$7.56  per  kilowatt  per  year,  payable 
monthly  at  the  rate  of  $.83  per  kilowatt 
for  the  greater  of  each  kilowatt 
contracted  for  or  delivered  at  the  point 
of  delivery  during  that  month,  as 
specified  in  the  service  contract 

Adjustments 

For  Reactive  Power.  None.  There  shall 
be  no  entitlement  to  transfer  of  reactive 
kilovoltamperes  at  points  of  delivery, 
except  when  such  transfers  may  be 
mutually  agreed  upon  by  contractor  and 
contracting  officer  or  their  authorized 
representatives. 

For  losses.  Power  and  energy  losses 
incurred  in  coimection  with  the 
transmission  and  delivery  of  power  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract 

Schedule  of  Rates  for  Transmission 
Service  of  Colorado  River  Storage 
Project  (CRSP)  Power  And  Energy:  Rate 
Schedule  PD-FCT2  (Supersedes  Rate 
Schedule  PD-T2) 

Effective 

The  first  day  of  the  first  fall  billing 
period  beginning  on  or  after  December 
15. 1963. 

Available 

In  the  area  served' by  the  Parker-Davis 
Protect  transmission  facilities. 

Applicable 

To  Colorado  River  Storage  Project 
(CRSP)  Southern  Division  costomers 
where  CRSP  capacity  and  energy  are 
supplied  to  the  Pariier-Davis  Project 
system  by  CRSP  at  points  of 
interconnection  with  the  CRSP  system 
and  for  transmission  and  delivery,  less 
losses,  to  Southern  Division  customers 
at  points  of  delivery  on  the  Parker-Davis 
Project  system  specified  in  the  service 
contract 

Character  and  Conditions  of  Service 

Transmission  service  for  three-phase 
alternating  current  at  60  hertz,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract 

Seasonal  Rate 

$3.78  per  kilowatt  of  the  maximum 
allowable  rate  of  delivery  made 
available  at  each  point  of  delivery 
during  each  seaaon  as  specified  in  the 
service  contract  payable  monthfy  at  the 
rate  of  $0.63  per  kilowatt 

Adjustments 

For  Reactive  Power.  None.  There  shaU 
be  no  entidement  to  transfer  of  reactive 
kilovoltamperes  at  points  of  delivery, 


except  when  sudi  transfers  may  be 
mutually  agreed  upon  by  contractor  and 
contracting  officer  or  their  authorized 
representatives. 

For  Losses.  Power  and  energy  losses 
incurred  in  coimection  with  the 
transmission  and  delivery  of  power  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract 

Schedule  of  Rates  for  Nonfirm 
Transmission  Service:  Rate  Schedule 
PD-NFT2  (Supersedes  Rate  Schedule 
PD-T3) 

Effective 

The  first  day  of  the  first  full  billing 
period  beginning  on  or  after  December 
15. 1983. 

Available 

In  the  area  served  by  the  Parker-Davis 
Project  transmission  facilities. 

Applicable 

To  nonfinn  transmission  service 
customers  where  capacity  and  energy 
are  supplied  to  the  Parker-Davis  Project 
system  at  points  oi  interconnection  with 
other  systems,  transmitted  subject  to  the 
availability  of  transmission  capacity, 
and  delivered  less  losses  to  points  of 
delivery  on  the  Pai^er-Davis  Project 
system  specified  in  the  service  contract 

Character  and  Cmiditions  of  Service 

Transmission  service  on  an 
intermittent  basis  for  three-phase 
alternating  current  at  60  hertz,  delivered 
and  metered  at  the  voltages  and  points 
of  delivery  specified  in  the  service 
contract 

Rate 

1.4  mills  per  kilowatthour  of  the 
sdieduled  or  delivered  kilowatthours  at 
the  point  of  delivery,  pursuant  to  the 
contract  payable  monthly. 

Adtustments 

For  Reactive  Power.  None.  There  shall 
be  no  entitlement  to  transfer  of  reactive 
Idlovolt-amperes  at  points  of  delivery, 
except  when  such  transfers  may  be 
mutually  agreed  upon  by  contractw  and 
contracting  officer  or  their  authorized 
representatives. 

For  Losses,  Power  and  energy  losses 
incurred  in  connection  with  the 
transmission  and  delivery  of  power  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract 

(FR  Doc  89-1878  Filed  1-25-88: 8:4&am] 
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(TWO  N)  and  9IBIS  WMar  PMMIon 

Underttw  Claan  Walar  Ad 

;  Enviroiunenta)  Protection 
Agency  (EPA). 

action:  Notice  of  aflotment 


r.  This  notice  sets  forth  the 
State  allotments  of  fiscal  year  (FY)  1980 
funding  for  the  municipal  wastewater 
treatment  works  construction  grants 
program  and  the  state  revolving  fund 
capitalization  pants  program  under  the 
Clean  Water  Act  (the  Act).  On  August 
19, 1988.  in  Pub.  L 100-404  Congress 
appropriated  $941  million  in  funding  for 
the  construction  grants  program  (Titie  II) 
and  $041  million  for  die  state  revolvii^ 
fund  capitalization  grant  program  (Title 
VI).  After  national  set-asidM  for  Indian 
Tribes  and  the  Marine  Estuary  Reserve 
are  subtracted  from  the  construction 
grants  allotment  the  remaining  amounts 
are  allotted  in  accordance  with  section 
205(c)(3)  of  the  Act  as  amended  by  Pub. 
L  100-4. 

Throu^  promulgation  of  this  notice 
the  requirements  of  the  Act  are  fulfilled 
and  tiie  public  is  notified  of  the  amounts 
made  available  to  the  States  for  grants 
to  construct  municipal  wastewater 
treatment  works  and  to  capitalize  the 
State  water  pollution  control  revolving 
funds.  This  notice  also  explains  an 
adjustment  to  the  allotment  formula  in 
section  205(c)(3)  necessitated  by  laws 
affecting  the  funding  status  of  the  former 
Trust  Territories  of  the  Pacific  Islands. 

FOR  RMTHER  MPORMATMN  CONTACTt 

K4r.  Leonard  B.  Fitch.  Program 
Management  Branch,  Municipal 
Construction  Division.  Office  of 
Municipal  Pollution  Control.  (202)  382- 
585& 


Pub.  L 100-404  appropriated  and 
made  available  $941  miUion  for 
construction  grant  funds  (Tide  II)  and 
$941  million  for  state  revolving  flond 
capitalization  grant  funds  (Title  VI)  for 
fiTCal  year  1966.  Two  national  set-asides 
(Marine  Estuary  and  Indian  Tribes 
Reserves)  are  subtracted  fitMn  the 
amount  available  for  the  construction 
grants  allotment  prior  to  allotment  to  the 
States.  Finally,  adjustments  to  States* 
allotments  are  made  to  reflect  the 
decreased  amount  of  funding  provided 
to  the  Federated  States  of  Micronesia 
and  the  Republic  of  the  Marshall  Islands 
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(formerly  pert  of  the  Trust  Territorieo  of 
the  Pacific  Islands).  The  national  set- 
asides  and  the  adjustments  necessitated 
by  the  change  in  status  of  the  former 
Trust  Territories  are  explained  twiow. 
The  amount  of  FY  1980  funding  that  is 
made  available  to  each  State  is  listed  in 
the  table  at  the  end  of  this  notice. 

Marine  EeliMfy 

Section  206(1)  of  the  Act  provides  that 
prior  to  making  allotments  among  the 
States,  the  Administrator  shall  reserve 
one  and  one-half  percent  of  sums 
appropriated  for  FY  1960  for 
Gonstniction  grants  to  addresa  water 
quality  problems  in  marine  bays  and 
estuaries.  In  accordance  with  this 
proviakm.  one  and  one-half  percent 
(tl4.11U)00)  of  the  IMl  million 
available  for  construction  grant 
allotments  is  set  aside  prior  to  allotting 
funds  to  the  individual  States.  Section 
206(1)  further  stipulates  that.  "Of  the 
sums  reserved  under  this  subsection, 
two-thirds  shall  ba  available  to  addresa 
water  quality  problems  of  marine  bays 
and  estuaries  subiect  to  lower  levels  of 
water  quality  due  to  the  impacts  of 
discharges  from  combined  stonn  water 
and  sanitary  sewer  overflows  from 
adiacent  urban  complexea.  and  one- 
third  shall  be  available  for  the 
implementation  of  section  320  of  this 
Act  relating  to  the  national  estuary 
program."  Funds  set  aside  for  these 
purpoees  available  for  obligation  until 
September  30i  1980i  ^ 

Indian  Tribea 

Section  518(c)  of  the  Act  provides  that 
the  Administrator  shall  reserve  one-half 


of  one  percent  of  the  sums  appropriated 
for  FY  1988  for  construction  grants  to 
make  wastewater  treatment  grants  to 
Indian  tribes.  These  funds  are  available 
for  grants  to  develop  waste  treatment 
management  plans  and  to  construct 
sewage  treatment  works  to  serve  Indian 
tribes.  In  accordance  with  this 
provision,  one-half  of  the  one  percent 
($4,706,000)  of  the  SMI  million  available 
for  allotment  is  set  aside  prior  to 
allocating  funds  to  the  States. 

Tkust  Tenitaty  Ad|asfi6Bt 

In  Pub.  L  9»-0S8.  Congress  approved 
a  Compact  of  Free  Asaociation  for  the 
Trust  Territories'  members  and  directed, 
for  transition  purposes,  that  the  Truat 

Territories  receive  in  FY  1988 

amount  not  to  exceed  25  per  oentiun  of 
the  total  amount  aporopriated  for  *  *  * 
(infrastructure)  for  flscal  year  1986."  At 
the  effective  date  of  this  allotment  the 
Republic  of  Palau.  a  member  of  the  Trust 
Territories,  is  yet  to  implement  a 
Compact  of  Free  Association.  To  cover 
this  contingency.  Pub.  L  98-239.  section 
ia6(h)(2)  states  that  "Upon  the  effective 
date  of  the  Compact  the  laws  of  the 
United  States  generally  applicable  to  the 
Trust  Territory  of  the  Pacific  Islands 
shall  continue  to  apply  to  the  Republic 
of  Palau  and  the  Republic  of  Palau  shall 
be  eligible  for  such  proportion  of  Federal 
assistance  as  it  would  otherwise  have 
been  eligible  to  receive  under  such  laws 
prior  to  the  effective  date  of  the 
Compact  as  provided  in  appropriations 
Acts  or  other  Acts  of  Confess."  To 
comply  with  both  Pub.  L  9»-858  and 
Pub.  L  98-238  it  is  necessary  to  decrease 
the  Trust  Territories'  allotment  share 


from  the  appropriation.  Funds  that 
otherwise  would  have  been  allotted  to 
the  Trust  Territories  are  redistributed  to 
the  remaining  States  and  Territories  in 
proportion  to  their  respective  shares  of 
the  appropriation.  Because  the  amounts 
allotted  to  the  Trust  Territories  for 
construction  grants  (Title  II)  and  for 
capitalisation  of  state  revolving  funds 
(Title  VI)  are  different  the  adjusted 
formula  for  Title  II  State  allotment  is 
different  from  the  Title  VI  State 
allotment.  This  redistribution  is 
accomplished  by  the  new  allocation 
shares  shown  in  the  column  titled 
"Allotment  Formulae  After  Trust 
Territory  Adfustments"  in  the  table  at 
the  end  of  this  notice.  The  actual 
allotments  resulting  from  the  adjusted 
allotment  shares  are  shown  in  the 
column  titled  "State  Allotment"  The 
table  at  the  end  of  this  notice  lists  the 
amount  of  funding  made  available  to 
each  State  for  the  two  programs. 
Advices  of  allowance  for  these 
allotments  have  been  issued  by  the  EPA 
Comptroller  and  these  allotments  are 
available  for  obligation  until  September 
3a  198a  After  September  3a  199a 
unobligated  balances  will  be  reallotted 
in  accordance  with  the  Act  and  EPA 
regulation  40  CFR  35.2010.  Grants  from 
the  allotments  may  be  awarded  as  of  the 
date  that  advices  of  allowance  were 
is.<iued  to  the  Regional  Administrator  by 
the  Compboller  of  EPA. 

Dated:  January  19. 198a 
UoM-HMaMa. 

Adminiatrator. 
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fonumiii  nwvniion  i^Mcy  SNmanwin 

AOBlCv:  EnvirtMunental  Protection 
Agency. 

;  Propoeed  policy  statement 


r:  The  Environmental  Protection 
Agency's  progress  over  the  last  18  years 
in  improvfaog  environmental  quality 
through  its  media-specific  poUution 
control  programs  has  been  substantial. 
However.  EPA  realizes  that  there  are 
limits  as  to  how  much  environmental 
improvement  can  be  achieved  under 
thMe  programs,  wdiich  emphasize 
management  after  pollutants  have  been 
generated.  EPA  believes  that  further 
improvMumts  in  enviroiunental  quality 
can  be  achieved  by  redudin  or 
eliminating  disdiarges  and/or  emissions 
to  the  enviroiunent  through  the 
implementation  of  source  reduction  and 
environmentally-sound  recycling 
practices. 

EPA's  proposed  policy  encourages 
organizations,  facilities  and  individuals 
to  fully  utilize  source  reduction 
techniques  in  order  to  reduce  risk  to 


public  health,  safety,  welfare  and  the 
environment  and  as  a  second 
preference,  to  use  enviroiunentally 
sound  recycling  to  achieve  diese  same 
goals.  IndustriaJ  source  reduction  can  be 
accomplished  through  input  substitution, 
product  reformulation,  process 
modification,  improved  housekeeping, 
and  cmsite.  closed  loop  recycling. 
Although  source  reduction  is  preferred 
to  other  management  practices,  the 
Agency  recognizes  the  value  of 
environmentally  sound  recycling,  and  is 
committed  to  promoting  recycling  as  a 
sound  prefierraoe.  above  treatment 
control  and  di^io«aL 

EPA  believes  pollution  preventimi 
throu^  source  reduction  and 
environmentally  sound  recycling  is 
highly  desirable,  and  that  as  a  Nation 
there  are  many  opportimities  in  source 
reduction  and  recycling  that  we  have 
not  yet  pursued.  However,  we  recognize 
that  while  there  is  still  mudi  progess  to 
be  gained,  the  extent  to  m^cfa  we  can 
prevent  pollution  also  has  limitations, 
and  that  safe  treatment  storage  and 
disposal,  for  poUution  that  couldn't 
reasonably  be  reduced  at  the  source  or 
recycled.  wiU  continue  to  be  important 
components  of  an  enviroiunental 
protection  strategy.  Source  reduction 
and  recycling  will  not  totally  obviate  the 


need  for  or  the  importance  of  these 
processes.  Individuals  as  well  as 
industrial  facilities  or  organizations  can 
practice  source  reduction  and  rec>'cling 
through  changing  their  consumption  or 
disposal  habits,  their  driving  patterns 
and  their  on-the-job  practices. 

EPA  firmly  believes  that  all  sectors  of 
our  society  must  work  together  to  ensure 
continued  environmental  protection. 
Today's  notice  commits  EPA  to  a 
preventive  program  to  reduce  or 
eliminate  the  generation  of  potentially 
harmful  pollutants.  The  Agency  has 
established  a  PoUutiiHi  Prevention 
Office  which  together  with  EPA's  media- 
specific  offices  will  develop  and 
implement  this  program.  An  Ad\isory 
Committee  of  senior  Agency  managers 
will  help  direct  EPA's  p<rflution 
prevention  program  and  will  assure  the 
participation  of  the  entire  Agency  in  this 
important  mission.  EPA  also  believes 
that  State  and  local  government  must 
play  a  primary  role  in  encouraging  this 
shift  in  the  environmental  priorities  of 
all  sectors  of  industry  and  the  public. 

Today's  notice  also  commits  B>A  to 
working  with  States  to  develop  and 
implement  specific  strategies  and 
technical  assistance  programs  to 
encourage  commercial  and 


FadMsl  Km^atm  I  VoL  54.  Na  16  /  Thursday.  )inu«ry  26.  1969  /  Notice* 


Federal  Regbter  /  Vol.  54.  No.  16  /  Thursday.  January  26.  1989  /  Notices 


manufacturing  ioduatriea.  the 
agricultural  aactor  and  the  genaral 
public  to  reduce  the  amount  of  pollution 
generated. 

There  are  varying  views  aaiong 
representatives  of  industry,  p«blic 
interest  groups,  state  and  local 
governments  and  others  over  the  role  of 
recycling  in  poUwtion  prevenlioa.  The 
Agency  believes  that  source  reduction 
(including  closed-loop,  in-plant 
recycling)  can  reduce  risk  and  should  be 
implemented  in  a  cost  effident  manner. 
It  is  genersUy  preferred  over  other 
management  approaches.  The  Agency 
also  iMlieves  that  out-of-loop  and  off- 
site  recycling,  when  properly  conducted, 
also  offers  the  potential  for  significant 
economic  benefils  and  reduced  risk. 
With  the  publication  of  this  proposed 
pollution  prevention  policy,  the  Agency 
would  like  to  specifically  request 
comment  on  the  role  of  environmentally 
sound  recycling  tai  the  pollution 
prevention  program.  Other  comments  on 
this  policy,  sndon  the  steps  necessary 
to  implement  It  effectively  are  Invited. 
OATIS:  EPA  urges  interested  parties  to 
comment  on  thbs  notice  in  writing.  The 
deadline  for  submitting  written 
comments  is  April  2B.  1988. 
AOOMSWS:  All  comments  must  be 
submitted  in  triplicate  (original  and  two 
copies)  to:  EPA  RCRA  Dodiet  (Room 
SE-201)  (mail  code  OS-^305).  401  M 
Street  SW..  Wsshingtoo.  DC  2IM6a 
Piece  the  docket  number  #F-a8-8RRP- 
FFFFF.  on  your  comments. 

For  further  information,  contact: 
Gerald  Kotas.  Director.  Pollution 
PrevenUon  OfBce.  Office  of  Policy. 
Planning  and  Evaluation.  401 M  Street 
SW..  Waaii^ton.  DC  ZOSea  (202)  3»- 
433S:  or  lames  Lounsbury.  Office  of 
Solid  Waste  (OS-«B).  401  M  Street  SW.. 
Washington.  DC  204ea  (202)  382-4807. 

PoUutkm  PrevsolkM  PoHcy 


This  policy  statement  Is  organised  ss 
follows: 

I.  Background 

II.  EPA's  Pollution  Prevention  Policy 
III    Development  of  EPA's  Multi-Media 

Pollution  Prevention  Program 

/.  Background 

EPA  has  made  subetantial  progresa 
over  the  last  18  years  in  Improving  the 
quality  of  the  environment  through 
implefoentation  of  media-specific 
pollution  control  programs.  Not 
withstanding  past  progress,  there  are 
economic  technologicai.  and 
institutioaal  Umits  on  how  much 
improvement  can  be  schieved  under 
these  progrsms.  which  emphasize 
management  after  pollutants  have  tieen 


Cnerated.  As  early  as  1976,  EPA 
ilieved  the  nation  could  not  continue 
to  reduce  threats  to  human  health  and 
the  environment  while  utilising  only 
better  methoda  of  control,  treatment  or 
disposal. 

In  practice,  waste  management 
activities  by  both  the  regulatory  and  the 
regulated  cooununity  have  largely 
focused  on  treatment,  control  and 
(hsposal  as  specified  in  EPA's  maior 
statutes,  and  to  a  lesser  extent  on 
recycling.  Although  each  of  these 
techniques  is  appropriate  in  a 
comprehensive  waste  management 
strstegy,  govenunent  and  industry  are 
beginniag  to  realize  that  end-of-pipe 
pollution  controls  alone  are  not  enough. 
Significant  amounts  of  waste  containing 
toxic  constiloents  continue  to  be 
released  into  the  sir.  land,  and  water, 
despite  stricter  pollution  controls  and 
skyix)cketing  waste  management  coats. 

There  is  increasing  evidence  of  the 
economic  and  environmental  benefits  to 
be  realized  by  reducing  waste  st  the 
source  rsther  than  managing  such  waste 
sfler  it  is  prodoced.  Elimination  of  tons 
of  pollutant  discharges  can  be  combined 
with  cost  savings  estimated  from  the 
cost  of  pdhition  control  facilities  that 
did  not  have  to  be  built;  reduced 
operating  costs  for  pollution  control 
facilities:  reduced  manufacturing  costs: 
and  retained  sales  of  products  that 
might  otherwise  have  been  taken  off  the 
market  as  environmentally 
unacceptable. 

Today's  policy  statement  commits 
EPA  to  s  program  that  reduces  sU 
environmentally  harmful  releases.  EPA's 
experience  with  its  current  programs 
has  shown  that,  notwithstanding  the 
substantial  gains  that  have  been  made 
in  limiting  enviroooiental  pollution, 
media-specific  programs  have  some 
inherent  limitations.  Efforts  to  control  or 
trest  pollutants  subsequent  to  their 
gensrstian  or  production  can  sometimes 
result  in  transfers  of  these  pollutants 
from  one  environmental  medium  to 
another,  where  they  may  continue  to 
present  a  hazard.  In  addition,  once  these 
pollutants  have  been  produced  or 
generated  sosse  pioportion  of  those 
releases  will  have  an  impact  on  the 
environment  however  effective  the 
control  or  management  techniques.  The 
preventive  approach  of  today's  policy 
statement  provides  s  wsy  to  more 
effectively  respond  to  these  remaining 
problems. 

EPA  believes  that  all  sectors  of  our 
society  onist  work  together  to  ensure 
continued  environmental  protection. 
EPA  is  committed  to  working  with 
individuals  and  organizatioas  (both 
public  and  private)  to  make  source 
reductioB  and  as  a  second  preference. 


environmentally  sound  recycling,  the 
major  focus  of  future  environmental 
protection  strategics.  In  particular.  EPA 
believes  that  State  and  local 
governments  must  play  a  primary  role  in 
encoura^ng  this  shift  in  the 
environmental  priorities  of  ail  sectors  of 
industry  snd  the  public. 

Some  programs  within  EPA  have 
already  adopted  measures  to  promote 
source  reduction  and  recycling.  For 
example,  the  Office  of  Water  has 
adopted  effluent  guidelines  that  have 
resulted  in  flow  reductions  snd  product 
substitutions.  The  rapid  phasing  down 
of  lead  in  gasoline  by  EPA's  Office  oH 
Air  and  Radiation  Programs  is  another 
attempt  to  reduce  polhition  at  the 
source.  Nevertheless,  much  of  the  past 
focus  in  these  programs  has  been  on 
pollution  control  rather  than  pollution 
prevention.  It  is  necessary  st  this  time  to 
resssess  EPA's  programs  in  light  of 
today's  policy  statement  and  redirect 
them  accordingly. 

The  term  "waste  minimization", 
which  EPA  has  previously  used  in 
reference  to  source  redwiion  and 
recyldng  activities  in  its  hazardous 
waste  program,  has  been  replaced  in 
today's  poUcy  statement  by  the  phrase 
"pollution  prevention".  Through 
eliminating  a  term  that  may  be 
perceived  as  closely  tied  to  RCRA.  EPA 
is  emphasizing  that  the  policy  has 
applicability  beyond  the  RCRA 
hazardous  waste  contest  EPA  stresses 
that  the  poUcy  focuses  primarily  on  the 
prevention  of  pollution  through  the 
multi-media  reduction  of  pollutants  at 
the  source.  In  addition,  in  order  to 
obtain  additional  benefits  of  avoiding 
releases  to  the  environment  EPA's 
pollution  prevention  program 
secondarily  promotes  environmentally 
sound  recycling. 

//.  EPA  '$  Pollutiott  Prevention  Policy 

EPA's  proposed  policy  encourages 
organizations,  facilities  and  individuals 
to  fully  utilize  source  reduction 
techniques  in  order  to  rsduce  risk  to 
pubUc  health,  safety,  welfare  and  the 
environment  and  as  s  second  preference 
to  use  environotentelly  sound  recycling 
to  achieve  these  same  goals,  indastriel 
source  reduction  can  be  accomplished 
through  input  substitution,  product 
reformulation,  process  modification, 
improved  housekeeping,  and  on-site, 
closed  loop  recycling.  Although  source 
redaction  is  preferred  to  other 
management  practices,  the  Agency 
recognizes  the  value  of  environmentally 
sound  recycling,  snd  is  committed  to 
promoting  recycling  as  s  second 
preference,  above  treatment  control  and 
disposal 
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EPA  believes  pollution  prevention 
through  source  reduction  and 
environmentally  sound  reduction  is 
hi^ly  desirable,  and  that  as  a  Nation 
there  are  many  opportunities  in  source 
reduction  and  recycling  that  we  have 
not  yet  pursued.  However,  we  recognize 
that  while  there  is  still  much  progress  to 
be  gained,  the  extent  to  which  we  can 
prevent  pollution  also  has  limitations, 
and  that  safe  treatment  storage  and 
disposal  for  pollution  that  co^dn't 
reasonably  be  reduced  at  the  source  or 
recycled,  will  continue  to  be  important 
components  of  an  environmental 
protection  strategy.  Source  reduction 
and  recycling  will  not  totally  obviate  the 
need  for  or  the  importance  of  these 
processes.  Individuals  as  well  as 
industrial  facilities  or  oi:ganization8  can 
practice  source  reduction  and  recycling 
through  changing  their  consumption  or 
disposal  habits,  their  driving  patterns 
and  their  on-the-job  practices.  EPA 
believes  that  developing  and 
implementing  a  new  mutli-media 
prevention  strategy,  focused  primarily 
on  source  reduction  and  secondarily  on 
environmentally  soimd  recycling,  offers 
enormous  promise  for  improvements  in 
human  health  protection  and 
environmental  quaUty  and  si^iificant 
economic  benefits. 

///.  Development  of  EPA 's  Multi-Media 
Pollution  Prevention  Program 

EPA  has  initiated  development  of  a 
comprehensive  pollution  prevention 
program  to  implement  this  pollution 
prevention  policy  throughout  the  Agency 
programs,  whether  they  affect  air.  land, 
surface  water,  or  ground  water.  Q'A  has 
established  a  Pollution  Prevention 
Office  which  together  with  the  Agency's 
media-specific  offices  will  develop  and 
implement  this  program.  EPA  will 
develop  an  overall  Agency  pollution 
prevention  strategy,  as  well  as 
coordinate  strategies  among  EPA's 
program  and  regional  offices.  An 
important  emphasis  of  these  strategies 
will  be  on  educational,  technical 
assistance  and  funding  support  to  make 
it  easier  to  build  these  programs  into  the 
public  and  private  sectors.  An  Advisory 
Committee  of  senior  Agency  managers 
will  help  direct  EPA's  pollution 
prevention  program  and  will  assure  the 
participation  of  the  entire  Agency  in  this 
important  mission.  As  part  of  this 
program.  EPA  will  establish  mechanisms 
for  avoiding  or  mitigating  the  generation 
and  cross-media  pollution  prevention 
program  will  focus  on  several  key 
components.  These  include: 
•  The  development  of  institutional 
structures  within  each  of  EPA's 
media-specific  and  regional  offices 
to  ensure  that  the  pollution 


prevention  philosophy  is 
incorporate  into  every  feasible 
aspect  of  internal  EPA 
decisionmaking  and  planning: 

•  The  support  of  State  and  local 

pollution  prevention  programs.  EPA 
believes  that  State  and  local 
agencies  are  more  aware  of  the 
problems  facing  the  commercial  or 
manufacturing  industries,  or 
consumers,  than  the  federal 
government  Indeed,  a  few  States 
have  already  formally  recognized 
the  importance  of  multi-media 
pollution  prevention.  One  of  EPA's 
primary  goals  is  to  help  States 
develop  their  own  pollution 
prevention  programs: 

•  The  development  of  an  outreach 

program  targeted  at  State  and  local 
governments,  industry  and 
consumers,  designed  to  effect  a 
cultural  change  emphasizing  the 
opportunities  and  benefits  of 
pirilution  prevention: 

•  The  creation  of  incentives  and 

elimination  of  barriers  to  pollution 
prevention: 

•  The  development  of  a  multi-media 

clearinghouse  to  provide 
educational  and  technical 
information.  This  includes  the 
support  of  research,  development 
and  demonstrations  necessary  to 
provide  relevant  data;  and 

•  The  (x>llection.  dissemination  and 

analysis  of  data  for  the  purpose  of 
evaluating  national  progress  in 
mutU-media  pollution  prevention. 
EPA  bdieves  that  the  development  of 
a  comprehensive  multi-media  pollution 
prevention  policy  offers  enormous 
promise  for  improvements  in  human 
health  protection  and  environmental 
quality.  Because  the  focus  of  pollution 
prevention  is  on  greater  efficiency  in  the 
use  of  materials  and  processing  of 
products,  its  implementation  could 
additionally  result  in  significant 
economic  benefits. 

There  are  significant  opportunities  fiH' 
industry  to  reduce  the  generation  of 
waste  at  the  source  through  cost- 
effective  changes  in  production, 
operation,  and  raw  materials  use.  Such 
changes  offer  industry  substantial 
savings  in  reduced  raw  material,  waste 
management  and  liability  costs  as  well 
as  help  protect  the  environment 

lliere  are  varying  views  among 
representatives  of  industry,  public 
interest  groups,  state  and  local 
governments  and  others  over  the  role  of 
recycling  in  pollution  prevention.  The 
Agency  believes  that  source  reduction 
(including  closed-loop,  in-plant 
recycling)  can  reduce  risk  and  should  be 
implemented  in  a  cost  efficient  manner. 


It  is  generally  preferred  over  other 
management  approaches.  The  Agency 
also  beUeves  that  out-of-loop  and  off- 
site  recycling,  when  properly  conducted, 
also  offers  the  potential  for  significant 
economic  benefits  and  reduced  rislL 
With  the  publication  of  this  proposed 
pollution  policy,  tiie  Agency  would  like 
to  specifically  request  comment  on  the 
role  of  environmentally  sound  recycling 
in  the  pollution  [wevention  program. 
Other  comments  on  this  oolicy,  and  on 
the  steps  necessary  to  implement  it 
effectively  are  invited. 
LeeM.' 


January  19. 1980. 
(FR  Doc.  89-1794  Tiled  1-2&-89:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  tar  ConeoMated 
Media  Com,  lnc.,etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appicani.Cflyand 

RteNa 

MM 

Na 

A.  Mette-Com.  met. 
UtinctVMM.  OH. 
B.EdwsfdAtoi 

BPH-871231ML 
BPH-«e0107MV 

BPH-880107NL 

8e-«70 

SciMMMCher. 
Uhnc»mee.OH 
C.  Thomas  Lsrton. 

UMclwwte.OK 

issue  Heading  and  Applicanl(st 

1.  Comparative.  A.  &  C 

2.  Ultimate.  A.  a  C 

n. 


AfipicanL  CHy  and 
Stale 

FleNa 

MM 

Oochai 
Na 

A.  OMn-Oumeyar 

BPH-S70e2eMC 

es-577 

Bittmors  Forest. 

NC. 

aNaliooat 

BPH-870e31MF 

Cofnmunicsbons 

Industhes.  Inc. 

BMmore  Forest 

HO. 

CRaKal 

ePH-e70831MG 

Cornvnunicatons. 

Inc.,  DriVnofS 

Forest.  NC 

i 

0.  Ernest  J.  PhiKps, 

BPH-sToeaiMH  I 

Ml.  BWmofe  Forest 

1 

NC 

! 
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AfnAMMLOiiraM 

MaN» 

£  ittwiy 

A 

»»V«70*3«MI 

MmmFv 
NC 

lont 

•»«-«70ntMJ 

- 

NC 
ftMdOM»«FM. 

mc.aMw* 

FofMlNC 
HShyland 

■PH.470M1IM 
■PH.470U1ML 



Compiny.  MtMOM 
FffwiNC 

■MMMForMt 
NC 
J  UMHd 

■PN-«7t»3iMU 

NC 

1 
Inc. 

Ml. 

»H-«70Wtl« 

toe.  MMon 
FwMtNC 
I  OHon 
Cwwwuwcl 

1 

BPH-tnMOIMC 

„_„__ 

FOOTLNC 

M-HMMngv 

ROW 
1 

8PH-470M1MF 



F«rwl.NC 

/mw*  Hmtding  and  Applioonta 

1  Silt  Availability:  CC 
2.  MiarvprMMilation.  C 
3  AU  Haxard.  I 
4.  Comparativ*.  A-O 
k.  Uhlmala.  A-O 

IIL 


tmfoirt^m^ 

naNa 

i|l 

A  A  «M«iw  Moa  d/ 
b/aFHea 

Companir.  OamMa. 

8  ■oona 

Cewpawy.  Oaw^a. 
WV. 

VH-«7ll2Ma 

a 

■Ph-«71124MV 

•».«7f 

Amu*  Hmtding  and  Appticanl(»f 

1.  Comparativa.  A.  B 

2.  UiltaMla.  A.  B 


IV. 


^WUcaptCwyaiK 

naNa 

MM 

Nb. 

0ldT0M(.MMMi 

B  PanobacM  MMn 
MaaaaOMToMi^ 

BPH47i(tMM0 

M-87S 

/M4W  Haodin$  and  Applicontit) 

\.  Comparaliva.  A.  B 
2.  UllimaM.  A.  B 

2.  Purauant  to  Mction  SOB(e)  of  the 
Communicationa  Act  of  1934.  •• 
amended,  the  above  applicationa  have 
been  deeignated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardixed  and  is  set  forth  in  its 
entirely  under  the  corresponding 
headings  at  51  FR  1S947.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  isaoe  in  question  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardixed 
iasue  in  this  proceeding,  the  fuO  text  of 
the  issue  and  tha  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copjring  during  normal 
business  hours  in  the  POC  DMkets 
Branch  (Room  230).  1919  M  Street  NW..  ■ 
Washington  DC.  The  complete  text  may 
also  be  purchased  fron  the 
Commlseioa's  duplicating  contractor. 
IntematioiMl  Traiiscrlption  Services. 
Inc.  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  S57-3800). 
W.laaGay. 

AuiatonI  Chief.  Audio  Sarvicm  Division, 
A4oaa  Mfdia  Bunou. 

|FR  Doc  aS-taZT  Piled  1-2S-M:  ft4S  ami 
•rts-at-a 


In  accordance  with  sectioa  10(aM2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Msew.  Board  of  ViaHora  (BOV)  for  tha 
■■ergsncy  Maaagsniant  Institvte  (EMI). 

CMm  ajfMmdnr  PMraary  1»-17. 1M9. 

Phct:  FSdsial  tostgsnry  Managamant 
Agancy.  Natioaal  BaMrgncy  Training  Canlcr. 
Emargancy  Managamant  Inatilula. 
Coofareaoa  Room.  Building  N.  Emmitaburg. 
Maryland  21727. 


Time:  Febniary  IS— 4:30  a.m.  to  S;00  p.m.. 
February  10— 4dO  ajB.  to  &00  pjD..  February 
17—4:30  a.m.  to  Agenda  Completioo. 

Ptopoead  Agendo:  Elaction  of  Chair  and 
Vice  Chair  for  CY 198B.  statua  reports  from 
the  BOV  task  force*  on  Core  Curriculum  and 
Evaluation  Syalemt  Procedure*,  preparation 
of  the  1988  Annual  Report,  and  working 
saaaiona. 

The  meeting  will  be  open  to  the  public 
with  approximately  ten  seats  available 
on  a  first-come,  first-eerve  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  the 
Office  of  the  Superintendent  Emergency 
Management  Institute.  Office  of 
Training.  16625  Soutii  Seton  Avenue. 
Emmitsburg.  Maryland  21727  (telephone 
number.  301-447-1251)  on  or  before 
fanuary  31. 1988. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Director's  Office.  Office  of  Training. 
Federal  Emergency  Management 
Agency.  Building  N.  National  Emergency 
THiining  Center,  Emmitsburg.  Maryland 
21727.  Copies  of  the  minutes  «vill  be 
available  upon  request  30  days  after  the 
meeting. 

Dated  )anuary  9. 1989. 
Dave  I 


Director.  Office  of  Training. 
(FR  Doc  88-1749  Filed  1-2^-89;  8.-45  am| 
I  coot  *7ia-oi-« 


FEOCflAL  HEOMTION  AND 
C0NCIUAT10N  SEftVICE 


:  Federal  Mediation  and  . 
Conciliation  Service. 
action:  Notice. 

Notice  ia  hereby  given  in  accordance 
wiUi  5  U.S.C.  4314(c)(4)  of  the 
appointment  of  the  following  persons  to 
serve  as  members  of  this  agency's 
Performance  Review  Board. 

)ohn  Truesdale.  Executive  Secretary. 

National  Labor  Relations  Board. 

Chairman 
Charles  R.  Barnes,  Executive  Director. 

National  Mediation  Board 
Michael  D.  Nossaman.  Assistant 

General  Counsel  Federal  Labor 

Relations  Authority 

Dated:  lanuary  18. 198a 
Kay  McMunsy. 
Direclor. 
|FR  Doc  89-1727  Filed  l-2S-88t  8:45  am] 
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FEOOML  RE8CIIVE  SYSTEM 


This  notice  corrects  a  previous 
Fedacd  Itoslalar  notictf^  Doc.  89-617) 
published  at  page  1445  of  the  issue  for 
Friday.  January  IS.  1980. 

Under  tiw  Federal  Reserve  Bank  off 
Adanta.  the  comment  period  for  Bamett 
Banks,  Inc.  is  amended  to  end  on 
February  26, 1989. 

Board  of  Governors  of  the  Federal 
Reserve  System.  Jaimary  19, 1669. 

Associate  Secretary  cfthe  Board, 

[FR  Doc  89-1830  Filed  1-25-69: 6.-45  amj 


QamA-Baughman 


9t  A;  Chang*  In 

oft 


of  Banka  or  Bank  HoMng  CompMriw 

The  aotificants  listed  below  have 
applied  under  Ifae  Change  in  Bank 
Control  Act  (12  U5.C  1817(j))  and 
§  255.41  of  the  Board's  Regulation  Y  (12 
CFR  22M1)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 

UAC  iei70K7))- 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofGces  of  the  Board 
of  Governors.  Interested  persons  may 
express  dieir  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  (rf 
Governors.  Comments  must  be  received 
not  later  than  February  9, 1980. 

A.  Fadstal  Kaaanw  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street  Cleveland.  Ohio  44101: 

1.  Gene  A.  Baughwan.  Mary  Ann 
B<inghitmn  and  Tbe  Baughman  Tile  Co- 
iner Paulding.  Ohio:  to  acquire  up  to  15 
percent  of  the  total  shares  outstanding 
of  Oakwood  Deposit  Bank.  Oakwood. 
Ohio. 

B.  Federal  Reserve  Bank  of 
Minneapolis  Qames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Robert  Reiter.  Jack  Schaffer.  and 
Keith  Hein;  to  each  acquire  33.33  percent 
of  the  voting  shares  of  Balaton  Agency. 
Inc.,  Balaton.  Minnesota,  and  thereby 
indirectiy  acquire  Farmers  &  Merchants 
State  Bank  of  Balaton.  Balaton. 
Minnesota. 

C  FadanI  Raaanra  Bank  off  Kanaas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 


President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64196: 

1.  John  L  and  Phyllis  Ary,  Canon  City. 
Colorado:  to  acquire  5.35  percent  of  the 
voting  shares  of  Pueblo  Bancorporation. 
Pueblo.  Colorado,  and  thereby  indirectly 
acquire  Pueblo  Bank  ft  Trust  Company. 
Pueblo,  Colorado. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  TribUe,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  7S222: 

1.  James  F.  Eubanks,  II,  Houston. 
Texas:  to  acquire  60X16  percent  of  the 
voting  shares  of  Alvin  Bancshares.  Inc 
Alvin.  Texas,  and  thereby  indirectly 
acquire  Alvin  State  Bank.  Alvin.  Texas. 

Board  of  Governors  of  tlie  Federal  Reaerve 

System,  lanuary  19. 1988. 

Jennifer ).  JelMsen, 

Associate  Secretary  of  the  Board. 

(FR  Doc  89-1831  Filed  1-25-88:  8:45  am) 
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Exoal  BaneoiPt  Inc4  Aniuiallion  of 

Conipany  Enflasaoln  I 


The  organization  listed  in  this  notice 
has  appl^  under  1 225.23(aK2)  or  (f))  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  at  (f))  for  the  Board's 
approval  under  aection  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(cH8))  and  §  225.21(a)  of  Regulation 
Y  (12  OH  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  i  225  25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availaUe  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  vieuvs  in  writing  on  the 
question  whether  consummation  of  the  - 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects.  sudi 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  die  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  16. 
1989. 

A.  Federal  Reserve  Bank  of  Boelon 
(Robert  M.  Brady.  Vice  President)  800 
AUantic  Avenue.  Boston.  Massadiusetts 
02106: 

1.  Excel  Bancorp,  Inc  Quincy, 
Massachusetts:  to  acquire  MAC 
Investment  Services,  Inc..  Braintree, 
Massachusetts,  and  thereby  engage  in 
portfolio  investment  advise  to  financial 
institutions  pursuant  to  §  225.2S(b)(4)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System,  lanuary  19. 1988. 

Jemiifer  |.  Joliasan. 

Associate  Secretory  of  the  Board. 

|FR  Doc  89-1832  Filed  1-2S-89:  8:45  am) 
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The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
in^>ection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
16,198a 


A.  Federal  Rasatva  Bank  of  I 

(Robert  M.  Brady,  Vice  President)  600 
Atiantic  Avenue.  Boston.  Massachusetts 
02106: 


/  Vol  SI  Na  18  /  Thur»d«y.  |Mu«ry  2».  1969  /  Noticw 


].  Fint  Baatx  Bancoqt,  Inc.. 
Lawr«nc«.  MatMchuMtts,  and  PIrat 
Bm«x  NH  Bancoq),  Inc.  Windham.  New 
Hampahira:  to  aoquira  100  percent  of  the 
voting  tharea  of  Fortune  Guaranty 
Savinga  Bank.  Windham.  New 
Hampahira.  In  connection  with  thia 
application.  Pint  Bsaex  NH  Bancorp, 
Inc  haa  alao  appliad  to  become  a  bank 
holding  company.  Commenta  on  thia 
application  muat  be  received  by 
Febniary  13. 1988. 

B.  Fadawl  Kmwh  BmA  of  Ni»  Yotfc 
(William  L  Rutledge.  Vice  Preaident)  S3 
Uberty  Street  New  York.  New  York 
100«5: 

1.  Bridge  Bancorp,  Ina, 
Bridgehampton.  New  York;  to  become  a 
bank  by  acquiring  100  percent  of  the 
voting  sharae  of  Tlie  Bridgehampton 
National  Bank.  Bridgehampton.  New 
York. 

C  Federal  Raeanre  B«ik  of 
pyiado^Mo  (Thomaa  K.  Dew:h.  Vice 
Preaident)  100  North  «th  Street 
Philadelphia.  Pennaylvania  19106: 

/.  Regent  Banctharee  Corp.,  CSierry 
HilL  New  {eraey:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  tharea  of  Regent 
NaUonal  Bank.  Philadelphia. 
Pennaylvania. 

0.  Federal  leearri  Ba^  of  floTeland 
(John  |.  WUted.  |r.  Vice  Preaident)  1455 
Beat  Sixth  Street  Qeveland.  Ohio  44101: 

1.  Capital  Holding*.  Inc..  Sylvania. 
Ohio:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  ■haraa  of  Capital  Bank.  National 
Aaeociation.  Sylvania.  Ohio. 

2.  Commonwealth  Trust  Company, 
Butler.  Kentucky:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  tharea  of  The 
Farroera  Bank.  Butler.  Kentucky. 
Commenta  on  thia  application  muat  be 
received  by  February  13. 10881 

B.  Federal  Reaerve  Boak  of  8t  Loolo 
(Randall  C.  Sumner.  Vice  Preaident)  411 
Locuat  Street  St  Louia.  Miaaouri  63168: 

/.  County  Bancorporation.  Inc.. 
lackaon,  Miaaouri:  to  acquire  at  least  80 
percent  of  the  voting  tharea  of  Capital 
Bank  ft  Truat  Company  of  Clayton. 
Claytoa  Miaaouri.  Commenta  on  thit 
application  muat  be  received  by 
February  13. 1088. 

Z  Fir$t  State  Banctharee.  Inc,  St 
Charlea.  Miaaouri:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  tharea  of  Flrtt 
State  Bank  of  St  Charlea.  Miaaouri.  St 
Charlea.  Miaaouri. 

P.  Podoral  Raaonre  Bank  of 

iM.LyamVloo 

/.  Dickineoa  Bancorporation.  Inc., 
Dicklnaoo.  North  Dakota;  to  become  a 


bank  holding  company  by  acquiring 
7Z96  percent  of  the  voting  tharea  oi 
Liberty  National  Bank  and  Truat 
Company,  Dickinaon.  North  Dakota. 

Board  of  Covcraort  of  the  Federal  Reaerve 
Syatam.  lanuaiy  18,  IMS. 

Aaeociote  Secretory  of  the  Board 

|FR  Doc  W-1833  Piled  1-2S-M:  M5  amj 
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To 


PNC  Financial  Corp..  PilUburgh. 
Ptnnaylvania  ("Applicant"),  haa 
applied,  purauant  to  taction  4(cM8)  of 
the  Bank  Holding  Company  Act  (12 
U.&C  1849(c)(8))  and  f  225.23(a)  of  the 
Board't  Ragolation  Y  (12  CPR  22S.23(a)). 
for  permiaaion  to  engage  through  PNC 
Securitiea  Corp..  Inc.  Pitttbur^ 
Pennaylvania  ("Company"),  in  the 
offering  of  inveatment  adviaory  aervicea 
in  conjunction  with  tecuritiea  brokerage 
aervicea  to  both  retail  and  InaUtutlooal 
cuatomora  ("full-aervioe  brokataga'T. 
Company  would  conduct  the  propoeed 
activity  oo  a  nationwide  batit. 

Cooqtany  currently  engagea  in  the 
activitiae  of  underwriting  and  dealing  in 
tocuritiet  that  ttate  member  banka  are 
permitted  to  underwrite  and  deal  in 
under  the  Claaa-Staafall  Act  ("bank- 
eligible  aecuritiet")  and.  to  a  limited 
degree.  Company  alao  engagea  in 
underwriting  and  dealing  in  certain 
bank-ineligible  tecuriHet.  See  PNC 
Financial  Corp..  73  Federal  Reaerve 
Bulletin  742  (1967).  Under  thit  Order. 
Company  ia  tubject  to  certain  retrictiona 
detigned  to  minimise  conflicta  of 
interettt  and  other  adverae  effecta. 
Company  alao  providea  diacount 
brokerage  aervicea  at  permitted  by 
I  225J8(bMl5)  of  Regulation  Y  (12  CFR 
2252S(bKl5)). 

The  Board  hat  previoutly  approved 
the  provition  of  full-tervice  brokerage 
activitiea  in  Bank  of  New  England 
Corporation.  74  Federal  Reserve  Bulletin 
700  (1008)  l"BNEC).  See  alao  Signet 
Banking  Corporation,  75  Federal 
Reaerve  Bulletin  M  (1080).  Unlike  theae 
previoualy  approved  activitiea. 
Applicant  propoaea  to  provide  to  retail 
cuttomert  full-tervice  brokerage 
tervicet  without  limitation  at  to  the 
typea  of  tecuritiet  offered,  including 
tecuritiea  that  may  be  underwritten  or 
dealt  in  by  Company. 

Section  4(c)(8)  of  the  BHC  Act 
providet  that  a  bank  holding  company 
may  engage  in  any  activity  which  the 
Board  haa  determined  to  be  "ao  doaely 
related  to  banking  or  managing  or 


controlling  banka  aa  lo  be  a  proper 
incident  thereto."  PNC  Financial 
believea  that  itt  propoeed  tecuritiet 
activitiea  are  cloeely  related  to  banking 
eaaentially  for  the  reatont  previoualy 
ditcutaed  by  the  Board  in  previous 
Ordert  regarding  timilar  activitiea.  See. 
e.S»  National  Weetmineter  Bank  nC  72 
Federal  Reaerve  Bulletin  564  (1986): 
BNEC,  74  Federal  Reaerve  Bulletin  800 
(1986). 

In  determining  whether  an  activity 
meeU  the  tecond,  or  proper  incident  to 
banking  teat  of  taction  4(cKe).  the  Board 
muat  conaider  whether  the  performance 
of  the  activity  by  an  affiliate  of  a 
holding  company  "can  reatonably  be 
expected  to  produce  benefita  to  the 
public  tuch  at  greater  convenience, 
increated  competition,  or  gaina  in 
efficiency  that  outweigh  poeaible 
advmae  effects,  such  as  undue 
concentration  of  resources,  decreaaed  or 
unfair  competition,  conflicta  of  interesta, 
or  unaound  banking  practicea." 

Applicant  contenda  that  Company's 
conduct  of  the  propoeed  activity  will  not 
result  in  any  signiRcant  adverae  eCfecta, 
primarily  for  the  reaaooa  set  forth  by  the 
Board  in  previoua  Ordera  regarding 
similar  activities.  Applicant  maintaina 
that  iU  proposal  it  tubstantially  aimilar 
to  thoae  previously  approved  by  the 
Board,  and  Applicant  believea  that  the 
commitments  made  in  previoua 
propoaala  ahould  addreaa  the  potential 
for  any  adverae  effects  arising  from  the 
propoeed  activity. 

Any  commenta  or  requeata  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wilea. 
Secretary,  Board  of  Governors  of  the 
Federal  Reaerve  System.  Washington. 
DC  20651.  not  later  Uian  February  22. 
1989.  Any  request  for  a  hearing  on  thia 
application  must  comply  with  |  282.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

Thia  application  may  be  inapected  at 
the  officea  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Qeveland. 

Board  of  Govemort  of  t)t€  Federal  Reaerve 
System.  January  23. 1988. 

Aamxiate  Secretary  of  the  Board. 

|PR  Doc  88-1835  Hied  1-25-88;  8:45  am] 
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To 


The  companica  liated  in  this  notice 
have  filed  an  application  under 
i  225.23(aMl)  of  the  Board's  Regulation 
Y  (12  CFR  22S.23(aMl))  for  the  Board's 
approval  under  section  4(cK8)  of  the 


FodHsl 
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Bank  Holding  Company  Act  (12  U&C 
1843(c)(B))  and  1 225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  commence  ot  to 
engage  de  novo,  either  directiy  or 
through  a  subaidiary.  in  a  nonbanldng 
activity  that  it  listed  in  1 225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  ia  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bonk  indicated.  Once  the 
appUcatloQ  baa  boon  accepted  for 
processiag.  it  will  alao  be  available  for 
inspection  at  the  officea  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  wrhetfaer  coosummation  of  the 
propoaal  can  "reasonably  be  expected 
to  produce  benefita  to  the  public  such 
as  graater  convenience,  increaaed 
competition,  or  gains  in  efficiency,  that 
outweigh  possiUe  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicta  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  16, 1989. 

A.  Federal  Reserve  Bank  of  Clevriand 
(John ).  Wixted.  Jr..  Vice  President]  1455 
East  Sixth  Street  Cleveland.  Ohio  44101: 

1.  Society  Corporation.  Cleveland. 
Ohio:  to  engage  de  novo  through  ita 
subsidiaiy.  Society  National  Trust 
Company,  in  organization.  Naples. 
Florida,  in  acting  as  investment  or 
financial  advisor  pursuant  to 
1 22S.2S(b)(4)  of  die  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
the  Collier  County  and  the  State  of 
Florida. 

B.  Federal  Reaerve  Bank  of 
Mlnnoapnlit  (James  M.  Lyon.  Vice 
President)  250  Marqactte  Avenoe. 
Minneapolis,  Minnesota  55480: 

1.  Perham  State  Bancshares,  Peiham. 
Minnesota:  to  engage  de  novo  in  making 
loana  to  ita  common  stockholders 
punuant  to  1 225.25(bl(l)  of  the  Board's 
Regulation  Y.  These  activities  wiU  be 
conducted  in  Periiam.  Miimesota. 


Board  of  Governors  of  the  Federal  Reserve 

System.  Jannary  18. 198B. 

lanaifarMnlBitBa. 

Aatociate  Secretary  of  the  Board. 

[FR  Doc  80-1834  Filed  1-25-8B:  8:45  am) 


DEPARTMENT  OF  NEALTM  AND 


OI  HiO  nsiVPiovH  OI 
sPrapooodTlltelV-AI 


:  Department  of  Health  and 
Human  Services.  FSA. 
action:  Notice  of  hearing. 


r:  The  date  of  the  hearing  to 
rconsider  the  disapproval  of 
Tennessee's  State  Plan  Sidnnittal  Na 
ES-AP-88-2  noticed  in  53  FR  47767. 
November  25, 1968,  has  been  dianged. 

DATES:  The  hearing  is  rescheduled  for 
lOKX)  a.m.  on  February  17, 1989. 

ADOnciWI.  The  hearing  will  be  held  in 
Room  905. 101  Marietta  Tower,  comer  of 
Marietta  and  Spring  Streets.  Atlanta. 
Georgia. 


Thomas  D.  Horvath,  Senior  Attorney, 
Departmental  Appeals  Board. 
Department  of  Health  and  Human 
Services,  Room  451-F.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue,  SW.,  Washington.  DC  20201. 
Telephone  Number  (202)  ^5-0013. 

Alexander  CTeitz. 
Presiding  Officer. 
Date:  lanuary  19. 1889. 

(FR  Doc.  88-1785  Filed  1-2S-88(  8:45  am) 
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Food  and  Dmg  Administration 

Countrymark,  hie;  Wittidraival  of 
Approval  of  NAOA's 


f.  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  two  new  animal  drug 
applications  (NADA's)  held  by 
Countrymark.  Inc  The  NAOA's  provide 
for  the  use  of  (1)  pyrantel  tartrate  IVpe 
A  medicated  articles  for  malmg  Type  C 
medicated  swine  feeds,  and  (2)  tykrain/ 
sulfamediazine  Type  A  medicated 
articles  for  making  l^pc  C  medicated 
swine  feeds.  Hie  firm  reqaested  die 
withdrawal  of  approval 


MIONCOHTACIt 
Mohammad  L  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  RodcviUe.  MD  20857. 801-449- 
3183. 

Countrymark.  Inc  (formerly  Ohio 
Farmers  Grain  and  Supply  Association). 
4565  Cohmibtts  Pike,  Rt  23  North. 
Delaware.  OH  43915-1288.  is  the 
sponsor  of  NADA's  13»-0«0  ud  128-343 
which  were  originally  approved  October 
1&  1965  (SO  FR  42156)  and  June  18. 1986 
(50  FR  25218).  respectively.  NADA  139- 
940  iMovides  for  the  use  of  Type  A 
medicated  articles  containing  9j6  aad 
192  grams  of  pyrantel  tartrate  per  poond 
for  making  Type  C  medicated  awine 
feeds  to  be  uaed  as  anthelmintics,  and 
N^)A  138-343  provides  for  the  use  of 
Type  A  medicated  articles  containing 
four  concentratiais  of  equal  amounto  of 
tylosin  and  sulfamethazine  for  making 
Type  C  medicated  swine  ieedsto  be 
used  in  aooordanoe  widi  21  CFR 
558.630(f)(2Kii). 

In  letters  dated  June  2, 1988.  the 
sponsor  requested  the  withdrawal  of 
approval  of  the  NADA's  becauae  the 
producta  are  no  longer  marketed. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sac  S12(e).  62 
Stat  34^^41^  (21  U.S.C  380He)))  and 
under  authority  delegated  to  the 
CommissJoper  of  Food  and  Drags  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  594). 
and  in  accordance  with  \  514.115 
Withdrawal  of  approval  of  Ofqilications 
(21  CFR  514.115).  notice  ia  given  that 
approval  of  NADA's  138-040  and  138- 
343  and  all  supplements  thereto  is 
hereby  withdrawn,  effective  February  6^ 
1989. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federd  Register.  FDA  is 
removing  21  CFR  55&48S(aN24)  and 
reserving  it  for  future  use.  and  the  firm's 
drug  labeler  code  No.  "026439"  from  21 
CFR  558.630(b)(10). 

Dated:  ]anuar>- 1&  19ea 
Gefahi  B.  Gnest 

Director.  Center  for  Velerinary~Medicine. 
[FR  Doc.  88-1820  Filed  1-25-88: 8:45  am) 


Food  and  DniQ  AdnrirastraHon 

Tha  Dow  CtMinlcal  Co4  WWidrawal  of 
Approval  of  NAOA 

AOENCV:  Food  and  Drug  Administratian. 
ACTION:  Notice. 


RThe  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
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approval  of  a  naw  animal  drug 
application  (NAOA)  held  by  The  Dow 
Chemical  Co.  The  NADA  provides  for 
use  of  a  Type  A  medicated  article 
containing  soeiene  and  roxareone  for 
making  Type  C  medicated  chicken 
feeds.  The  firm  requested  withdrawal  of 
approval. 

I OATK  February  6. 1980. 

IkTION  oomtact: 
Mohammad  1.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-2ie).  Pood 
and  On«  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
3183. 

gUPPiMMNTMIV  a^OWMATIOSt  The  Oow 
Chemical  Ca.  P.O.  Box  1706.  Midland. 
MI  4864a  is  the  sponsor  of  NAOA  36- 
082  which  was  originally  approved  by 
letter  of  August  28. 1967.  The  NAOA 
provides  for  use  of  the  type  the  Tyoe  A 
medicated  article  Zoamlx*  N  which 
contains  28  percent  soalene  and  10 
percent  roxareone  in  making  TVpe  C 
medicated  chicken  feeds.  The  feeds  are 
used  as  an  aid  for  the  prevention  and 
control  of  caecal  and  intestinal 
coccidiosis  and  as  an  aid  in  stimulating 
Mwth.  Increasing  feed  efficiency,  and 
nr  Improving  pigmentation. 

b  a  letter  dated  May  16. 1986.  the 
sponsor  requested  withdrawal  of 
approval  of  the  NAOA  and  waived 
opportunity  for  hearing  because  (he 
prodtict  is  no  longer  being  marketed. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  S12(e).  82 
Stat.  345-547  (21  U.SC  38Ub(a)))  and 
under  authority  delegated  to  tha 
Commissioner  of  Food  and  Drati  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  S.84). 
and  In  accordance  with  |  514.115 
Withdrawal  of  approval  of  applicationM 
(21  CFR  514.115).  notice  is  given  that 
approval  of  NADA  36-862  and  aU 
supplements  thereto  is  hereby 
withdrawn,  effective  February  6. 198a 

Dated:  |«n  m  IflMi 
OaraU6.C«MMt 

Dinclor.  Ctnfrfor  VHerinary  M&dkim. 
IPR  Doc  a»-17ie  FlUd  i-ZS-aac  ft4S  amj 

[«« 


Ne.810-09161 


Ol 

Of 


Food  and  Drv«  Administration. 
Notice. 


:  The  Food  and  Drag 

Administrailon  (FDA)  ia  announcing  the 
avaibbility  of  a  revised  guideline 
prepared  by  the  Center  for  Biologies 
Evaluation  and  Research  for  the 


collection  of  Platelets.  Pheresis  prepared 
by  automated  procedures  using  a 
currently  approved  instrument.  The 
guideline  is  intended  for  use  by  blood 
collecting  facilities  that  prepare 
platelets  Dy  this  method. 
AMMn66S:  The  guideline  may  be  seen 
at  and  comments  submitted  to  the 
Dockets  Management  Branch  (HFA- 
306).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857.  Requests  for  a  copy  of  the  revised 
guideline  to  the  Biologies  Information 
Staff  (HFB-a06).  Building  20.  Room  B-16. 
8800  Rockville  Pike.  Bethesda.  MD 
20862.301  496  9608. 
fOn  fUNfTMW  MKMHATION  CONTACT: 
loaeph  Fratantoni.  Center  for  Biologies 
Evaluation  and  Research  (HFB-ISO). 
Food  and  Drug  Administration.  8800 
RockviUe  nke.  Bethesda.  MD  20862. 
301-400-2577. 

Fadanl  IU#alar  of  October  27. 1061  (46 
FR  S2430).  FDA  announced  tha 
availability  of  a  guideline  for  the 
collection  of  Platelets.  Pheresis  prepared 
by  mechanical  pheresis  using  a  currently 
spproved  instrument  Platelets.  Pheresis 
is  a  licensed  biological  product  that  may 
be  prepared  using  automated  equipment 
In  an  approved  bliDod  bankira  facility. 
FDA  made  the  guideline  available  to 
recommend  criteria  for  donor  safety  and 
to  help  ensure  that  final  platelet 
products  were  safe  and  effective.  In  the 
Fadaral  ■  i^ il  i  f  of  April  2. 1064  (40  FR 
13070).  FDA  announced  the  svailsbiHty 
of  a  (hraf)  revised  guideline  intended  to 
replace  tha  or^^nal  guideUne  made 
available  In  1061.  The  draft  revised 
guideline  differed  from  the  original 
guideline  in  several  ways,  including  a 
revised  standard  for  Platelets.  Pheresis, 
a  provision  for  donation  of  platelets  for 
a  specific  recipient  and  removal  of 
some  recommended  platelet  testing  and 
procasaing  procedures  during  donation 
periods. 

In  the  1064  notice.  FDA  also 
announced  a  2-day  public  workshop  to 
discuss  issues  concerning  platelets. 
Public  comments  received  on  the  draft 
revised  guideline  were  discussed  during 
the  public  workshop  held  on  May  22  and 
23. 1984.  The  draft  revised  guideline  has 
been  revised  further  ss  s  result  of 
comments  received.  Since  1964  FDA  has 
approved  new  instrumentation  and 
separation  techniques,  and  has 
implemented  additional  testing  for 
assuring  the  safety  of  blood  products. 
Thaaa  rhangtis  are  reflected  in  the 
revlMidpaiaeline. 

In  addition,  the  current  revised 
guideline  differs  from  the  Apni  1964 
draft  revised  guideline  with  respect  to 
recommendations  such  as  the  donor 


deferral  time  interval  after  aspirin 
ingestion,  an  increase  in  the  maximum 
number  of  platelet  collections  from  a 
donor  In  any  1  year,  and  revised 
labeling.  .... 

FDA  is  making  available  the  revised 
guideline  under  21  CFR  10.90(b).  which 
provides  for  the  use  of  guidelines  to 
outline  procedures  or  standards  of 
general  applicability  that  are  acceptable 
to  FDA  for  a  subiect  matter  that  falls 
within  the  laws  administered  by  FDA. 
Although  guidelines  are  not  a  legal 
requirement  s  person  may  be  assured 
that  in  following  an  agency  guideline  the 
procedures  followed  and  standards  used 
will  be  acceptable  to  FDA.  A  person 
may  also  choose  to  use  alternative 
procedures  or  standards  for  which  there 
It  scientific  rationale  even  though  they 
are  not  provided  for  in  a  guideline.  A 
person  who  chooses  to  use  procedures 
or  standards  different  from  procedures 
or  standards  in  a  guideline  may  discuss 
the  matter  further  with  the  agency  to 
prevent  an  expenditure  of  resources  for 
work  that  FDA  may  later  determine  to 
be  unacceptable. 

Copies  of  the  revised  guideline  have 
been  distributed  to  blood  bank 
establishments  and  plasmapheresis 
centers  that  have  pending  or  approved 
license  applications  to  prepare  Platelets. 
Pheresis  using  pheresis  instruments  for 
which  the  Center  for  Biologies 
Evaluation  and  Research  has  acceptable 
data. 

Requests  for  a  copy  of  the  revised 
guideline  should  be  sent  to  the  Biologies 
Information  Staff  (addreaa  above). 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  written 
comments  on  the  revised  guideline.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Conunents  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  0  a.nL 
and  4  p.m..  Monday  through  Friday. 

Dated  )anu«ry  18. 1988. 
|oteM.Taylar 

AsMxiate  CommitsionerforRegulatorf 

Affain. 

IFF  Doc.  88-171S  Piled  1-25-88: 8:45  amj 
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Food  and  Drug  Administration. 
Notice. 
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r.  The  Food  and  Drug 
Administration  (FDA)  Is  announcing 
that  Ciba-Geigy  Corp..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ^V^nelhylW-i[l-oxo-0- 
octadecenyl)f^hrdne  as  a  corrosion 
Inhibitor  for  lubricants  with  incidental 
food  contact 


ITKM  CONTilCR 

Andrew  D.  Laumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St 
SW..  Washington.  DC  20204. 202-472- 

S6ea 

die  Federal  Food.  Dni^  and  Connetic 
Act  (sec  40e(bX5).  72  Stat  1786  (21 
U.&C  348(bN5))).  notice  U  given  that  a 
petition  (FAP  9B4124)  has  been  filed  by 
Ciba-Geigy  Coip..  Tluee  Skyline  Dr., 
Hawthorne.  NY  10532.  proposing  that 
1 1783570  Lubricants  with  iacidental 
food  contact  (21  CFR  178.3570)  be 
amended  to  provide  for  the  safe  use  of 
A^methyi-^-(l-oxy-»- 
octadecenyllgi^dne  as  a  corrosion 
Inhibitor  for  lubricants  with  the 
Incidental  food  contact 

The  potential  environmental  impact  of 
this  action  Is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  In  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Ragistar  in  accordance  with  21 
CFR  25.40(c). 

Dated  January  13, 1888. 
Richard ).  Roak. 

Acting  Director.  Center  for  Food  Safety  aitd 
Applied  Nutrition. 
(FR  Doc  80-1713  Filed  1-25-89:  &-4S  am] 
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HiMis  AO;  FHng  of  Food  AddWvo 


r:  Food  and  Drug  Administration. 
Acnow  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Huels  AG  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  S-aminomethyI-3,5,5- 
trimethylcydobexylamine  as  a  cross- 
linking  agent  for  use  in  epoxy  resins 
complying  with  the  indirect  food 
additive  regidations. 
MM  FUnTMR  MKMMAT10N  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 


Drug  Administration.  200  C  St  SW., 
Washington.  DC  20204. 202-472-660a 
iilPH  JMiiff  AWV  BPOIIATIOM.  Under 
the  Federal  Food.  Drug  and  Coametic 
Act  tsec.  40e(bM5).  72  Stat  1786  (21 
U.S.C  348(bX5))),  notice  is  given  that  a 
petition  (FAP  0B4116)  has  been  filed  by 
Huels  AG.  P.O.  Box  132a  D-4370  Marl 
Federal  Republic  of  Germany,  proposing 
that  { 175.300 /tes/nocis  and  polymeric 
coatings  (21  CFR  175.300)  be  amended  to 
provide  for  the  safe  use  of  3- 
aminometiiyl-35.5- 
trimethylcyclohexylamlne  as  a  cross- 
linking  agent  for  use  in  epoxy  resins 
comirfyh^  with  1 175.300(bH3MviU). 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  die 
agency  finds  that  an  environmental 
Impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  inqwct  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  die 
Fedacal  Regisler  in  accordance  with  21 
CFR  25.40(c). 

Dated  January  13. 1880. 
RklMd|.Raak. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc  8»-1714  Filed  1-25-80: 8:45  am] 
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%  Food  and  Drug  Administration. 
Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Economics  Laboratory,  Inc. 
(now  Ecolab.  Ina).  to  provide  for  the 
safe  use  of  decanoic  add.  octanoic  add. 
a  mixture  of  1-octanesulfbnic  add  and  1- 
octanesulfonic-2-sulfinic  add.  and  die 
condensate  of  four  moles  of 
poly(oxyethylene)poly(oxypropylene) 
block  oopolymers  widi  one  mcrie  of 
ethylen^amine  as  conqxments  of 
sanitizing  solutions  to  be  used  on  food- 
processing  equipment  and  other  food- 
contact  artides.  This  notice  makes  dear 
that  the  sanitizing  solution  also  contains 
lactic  acid,  phosphoric  add,  and  FDftC 
Yellow  No.  5,  and  that  die  mixture  of  1- 
octanesulfonic  add  and  !• 
octanesulfonio-2-sulfinic  add  also 
contains  l,2-octanedi8ulfonic  add. 


MiON  contact: 
Richard  R  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C  ^ 


rANV  wroiWATion  In  a 
notice  published  in  die  Fodacri  Regbtar 
of  Mardi  a  1985  (46  FR  0521).  FDA 
announced  that  a  petition  (FAP  5H3842) 
had  been  filed  by  Economics 
Laboratory.  Inc  St  Paul  MN  55102  (die 
name  and  address  of  the  company  have 
been  changed  to  Eo^b.  Inc  Ecolab 
Center.  St  Paul  MN  55102).  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
decanoic  add.  octanoic  add.  a  mixture 
of  1-octanesulfonic  add  and  1- 
octanesulfonic-2<«alfinic  add.  (OSA 
mixture),  and  die  condensate  ai  four 
moles  of 

poly(oxyediylene)poly(oxypropylene) 
block  copolymers  with  one  mole  of 
ethjrlencdiamine  as  components  of 
sanitizing  solutions  to  be  used  on  food 
processing  eqidpment  and  other  food- 
contact  artides.  Subsequentiy.  Ecolab. 
Inc  amended  the  petitkm  and  indicated 
the  presence  of  1,2-octanedisulfonic  add 
in  the  OSA  mixture. 

This  notice  makes  dear  that  this 
ingredient  is  in  tlie  sanitizing  scdution 
and  that  this  solution  also  cwitaint 
FD&C  Yellow  No.  5.  lactic  add.  and 
phosphoric  add.  components  which 
w«e  also  not  listed  in  die  original 
notice  of  filing. 

The  agency  has  carefully  ctmsidered 
the  potential  environmental  effects  erf 
this  action.  FDA  has  oondud«l  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
sis^iificant  impact  and  die  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch.  Food 
and  Drug  Administration.  Rm.  4-62. 5600 
Fishers  Lane.  RockviUe.  MD  between  9 
a  jn.  and  4  pjn..  Monday  through  Friday. 
Under  FDA's  regulations  imiriementing 
the  National  Environmental  Policy  Act 
(21  CFR  Part  25).  an  action  of  diis  type 
would  require  an  environmental 
assessment  under  21  CFR  25.31a(a). 

Dated  January  13, 1088. 
RkhHd|.Raak. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutritioa. 

[FR  Doc  88-1819  Filed  1-«-8Bc  8:45  aai] 
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r:  Food  and  Drug  Administration. 
action:  Notice. 
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r.  Th»  ¥996  aad  Onif 

Administration  (FDA)  it  announcins 
thai  Fuji  Oil  Co.  LUL.  has  filed  a  pcUtioo 
(GRASP  aC0348)  propodag  to  ainnn 
that  cocoa  buttar  subsXituIas  from 
safllower  oil  and  sunflower  oil  ar« 
gmerafly  recognixad  m  saft  (GKAS)  for 
ua«  mM  direct  human  food  tngrvdients. 
OATB  CoouDenU  by  March  27. 1980. 
flirr— T-  Wrttlra  oosHMoU  to  the 
OodMto  TliaijiiMi'  Bnach  (liFA- 
306).  Food  aad  Dnf  AdMaMrelioa.  Rm. 
4-eL  aeoo  Fiahan  Lane.  ReckviUa.  MD 
20tt7. 


Managaeiam 
4  p.m.  Moodair 


l.awr«aoa  |.  lie.  Caatw  far  Food  Seiat* 
and  AppUed  NeMMoa  (HFF-SM).  Food 
and  Drug  Administration.  200  C  SL  SW, 
Washii««oii.  OC  anOl  a02-4a»-6487. 

th«  Fadaral  Food.  OMg.  eed  Ciiseisrtr 
Act  (SM^  «a(bMS|.  72  9UL  t7M(21 
U.S.C  Ma(bN»)U  and  Ike  iipiliMnwi  far 
afflimatiao  el  CBA8  alalua  Id  I  imat 
(21  ere  ITOaei.  aodoe  is  #«•■  Ikel  Fu|i 
Oil  Col.  Ud,  •-L  HacMnaiKbe. 
Mlnami  ku.  Osaka  S42  MP*">  baa  filed  s 
petltloe  |C«ASPtCWIH  leupesiing  that 

oil  and  aaaOeerar  eil  be  sMfsd  es 
GRAS  far  uae  es  diesct  basaaa  food 
ingradiaiXa^.  1W  peNMse  has  beae 
placMi  ae  diapUy  al  the  Dodwts 
Manasament  Branch  addrsas  sbowe^ 

Apy  ■etitirwi  Ibal  aMots  die 
requiieBMwts  eudioed  ia  H  170JD  sod 
ITOJfi  (21  CFB  ITtUOand  i79Mi  ia  filed 
by  the  i#anry.  Tbars  is  ao  pniiing 
revisw  al  the  adequacy  of  dele  to 
supfiort  a  CRAS  ooaduaion.  ThuM.  the 
filing  of  a  pcUtioo  for  CRAS  attrauUio 
should  not  tie  ixUarpreled  as  a 
preliaiiaary  indicatioe  of  aultabUity  Car 
GRASet&rautlaa. 

The  petentlal  anviraaoMBta]  impact  of 
this  actioa  is  beiaf  reviewed.  If  the 
agaocy  Ands  that  an  aovtroomealal 
impact  stataaBeal  la  aoi  r«<)uired  and 
this  petitioD  laaalts  ia  a  regaletion.  the 
notice  of  avedabiUty  of  the  afBDcy's 
finding  of  DO  f^'"^^"*  iatpact  aad  the 
evidence  siippiiliag  UMt  ladiag  will  be 
published  with  the  regulation  In  the 
Fadaral  Regiatar  in  accordance  with  21 
CFR  2S.40(c). 

IiMorasled  perwma  aMy.  oa  or  bafses 
March  27  1980.  Review  the  petitien  and/ 
or  file  ooanaMets  (two  oepiaa,  Idontined 
with  the  docket  number  taead  ia 
brackets  ia  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (eddreas  abeve). 
Comments  should  indude  any  available 
information  that  would  be  helpful  in 
determining  whether  the  subatanees  are, 
or  are  net.  CRAS  for  tbe  propoaed  uae. 
A  copy  of  the  petition  and  received 
coounents  may  be  seen  in  the  Dockets 


PkidBy. 


Acting  Umetoe.  CwmltrforFmf^SmfHyand 
IFR  I>ac  «e-t7ir  Piad  vai-«K  MS  ami 


Food  aad  Dtyg  Adaiinlitrattea 
Neltea. 

:  TW  Food  aad  Dn^ 
AdmtnistratiQB  IfDAi  is  SHnneariag 
that  a  petitiflB  (GRASP  aCOMZ)  has 
beaa  filed  on  behalf  of  Takeda  Chemical 
Imlastncs.  Lui.  propoaiag  to  arfirm  that 
urease  aasyiae  derived  froa 
LociobouJJuM  fenaenUuM  be  afiimed  as 
generally  recognized  as  safe  (CRAS)  aa 
a  direct  human  food  ingredient 
OATl:  Comments  by  March  27, 1980. 

aawnft  Writtea  oeaMaaaU  le  the 
DockeU  Management  Braacb  (WA- 
306).  Pood  aad  On«  Adaiaietretkn.  Rsa. 
4-62.  seOO  Fishers  Lane.  Rockville.  MD 
20657. 

son  suafTMBR  aieowaMiTiOM  oomtact: 
loAnn  Ziyad.  Center  tar  Peed  Seialy 
and  Applied  Nutrition  (HFF-334).  Food 
and  Dwii  Afcihiliti  attna.  «0C  St  9M^ 
Washington.  DC  20201 

the  Federal  Food.  Drug,  and  Coaetabc 

Act  (sec  4a0(bMH  72  SUt  1786  (21 

U.8.C  348(bNSU)  aad  tbe  tepdadeaa  far 

affliMitiiiHelCBASetateatattmJt 

(21  ere  tTOJBL  aatkie  ia  giwea  Ibat  a 

petition  (CJtA»  80044  bee  been  filed 

on  baii^  ef  Tebeda  Chendcd 

IndMlifae.  Ltd.  e/o  1730  Bbede  lafaad 

Ave. NW, WiiHiiMlii  DC  1 

propeeiag  that  I 

from  nonpathefleaic  and  i 

£ocio6actiliu* /trrBHalBai 

CRAS  far  oae  ea  a  direct  I 

ingrediaat  le  | 

ethfioeibei 

bevs 

'at  I 


I  ia  21  era  tTBJO 
and  170.35  is  filed  by  da  Sfsary.  Tbese 
U  no  preflbng  Paview  eftbe  eda^Mcy  ef 
daU  to  iapport  a  CRAS eaadasiaa. 
Thus,  lbs  fillig  el  a  peliliaB  far  GRAS 
affirmatiea  abeaM  aal  be  lateiiaeted  es 
a  pnliarinary  iadicaMaa  oleaitebiiity  for 
GRASi 


The  potealial  < 
this  actiea  ia  baktg  reviewed,  tf  Ibe 
agency  finda  Ibat  an  aaviieaairntal 
iaipact  ateteawat  is  aot  lequiied  and 
this  petiliea  saaalla  la  a  ragalattoa.  the 
noUce  el  eveiabiHy  el  tbe  apanri's 
finding  el  Be  iipdfieaal  tepad  end  Ibe 
evioaaoa  seppofting  Ibet  ■aeag  wia  be 
published  with  the  regulation  ia  tbe 
Fadaari  Beifalar  ia  aooerdwioe  widi  21 
CFR  25^0). 

lalBrealad  paraoaa  laay.  en  or  beloie 
Mercb  27. 1080.  ssvisw  Ibe  petitioa  and/ 
or  file  oomaMBAs  (two  copies  tdenttfied 
with  the  docket  number  found  in 
brackets  in  the  heediag  of  Ibis 
documeatj  with  the  Dockets 
Manag—ant  Braaoh  (addnes  above). 
Coaiasaata  ahoHki  iaclude  eay  avails^ile 
informatioB  that  wooid  be  heipfui  ia 
detemiaiqg  whether  tbe  awbstaaoe  ia»  or 
is  not.  GRAS  tar  tbe  prapeaad  «iae.  A 
copy  ol  the  petitiao  ead  saoeieed 
comments  aey  be  eeen  in  tiw  Oecketa 
Manageaoent  Branch  between  0  < 
4  p.m..  Monday  throiigh  Friday. 

Dated  laawary  IS.  twa. 
Richard  |.  Roi*. 

AcUjig  Director.  Ceater for  Food  Safely  ami 
Appftdj  Nuts  ittoiL 
|FR  Doc  W-1718  Piled  1-B-8ft  8:43  am] 


Pood  and  Drag 

Notice* 


:  This  notice  annouaces  a 
forthcoming  meetii)g  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  &e 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MRgraM:  The  following  edvleoty 
committee  meeting  is  announced: 

Circulatory  System  Devices  Panel 

Aite,  tieae.  and  piaoe.  February  fiL 
1989.  8:30  a.m..  Rm.  703A-727A  Hubert 
IL  Hweiphwy  Bldg..  300  Independenoe 
Ave.  SW..  Waibingtan.  DC 

Type  of  mmeUmgamd  contact  penoa. 
Open  public  baahag.  0JO  a  A.  to  10c30 
ajn.:  open  eoaadtlae  diacuaaion.  10:80 
a.m.  to  2:30  p.aL:  deaed  cofwetee 
delibetaOeaa. 2J0pja.  le 4 pau  Kcsdi 
Lusted.  Ceaiar  far  Devioes  ead 
Radioiofical  Haakh  (HPZ-eo|.  Feed 
and  Drug  Adminislratieau  87S7  Georgia 
Ave..  Silver  Spring.  MD  SORIOi  301-427- 
7504. 

Genera/ /bnc/MA  «fli»e  cammktae. 
Theee— iWeewwieaa  eadeealuetes 


available  data  on  the  safety  and 
effectiveness  of  medical  devices 
currently  in  use  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing. 
Interested  persoiu  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shodd  notify  the 
contact  person  before  January  30. 1989. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
conimittee  will  discuss  an  industry 
presentation  of  the  use  of  doppler 
ultrasound  in  the  characterization  of 
prosthetic  heart  valves,  and  premaiket 
approval  applications  (PMA's)  for  a 
pulse  generator  system  and  a  patent 
ductus  arteriosus  occluder. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information 
regarding  the  PMA's  listed  above.  This 
portion  of  die  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion.  (3)  a  dosed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  pubUc  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  conunittee  chairperson 
determines  will  facilitate  die 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  die  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations. 


to  videotape,  film,  or  otherwise  record 
FDA's  puUic  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisoiy  committees  shall 
be  conducted,  insofar  as  is  practical  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attendii^  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  fit>m  the  contact  person 
the  approximate  time  of  discussioiL 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are  - 
available  fitHn  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  fixim  the  Freedom  of 
Information  Office  (HFI-^),  Food  and 
Drug  Administration.  Rol  12A-16, 5600 
Fishers  Lane,  Rockville,  MD  20657, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62. 5600  Fishers  Lane.  Rockville.  MD 
20657,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Qiief  Coimsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  "Hie  Federal 
Advisor}'  Committee  Act  (FACA),  as 
amended  by  the  Government  in  ^e 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  dosed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 


a  trade  secret  commercial  or  finandal 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disdosuie  of  which  would  be  a 
deariy  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes: 
information  on  the  premature  disclosure 
of  which  would  be  likely  to  significanUy 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certein  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  dosed,  where  necessary  and  in 
accordance  with  FACA  criteria,  indude 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  oniy  if  their  premature 
disdosure  is  likely  to  significantiy 
frustrate  implementetion  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commerdal  or  financial 
information  submitted  to  the  agency: 
consideration  of  matters  involving 
investigatoiy  files  compiled  for  law 
enforcement  purposes:  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disdosure  would  constitute  a  dearly 
tmwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisoiy 
committee  meetings  that  ordinarily  shall 
not  be  dosed  indude  the  review, 
discussion,  and  evaluation  of  general 
predinical  and  clinical  test  protocob 
and  procedures  for  a  dass  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  dass  of  marketed 
drugs  or  devices;  review  of  date  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public 
presentation  of  any  other  date  or 
information  that  is  not  exempt  from 
pubUc  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  notebly  deliberative 
sessions  to  formulate  ad\ice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independenUy 
justify  dosing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  Uie  Federal  Advisoiy 
Committee  Act  (Pub.  L  92-463. 86  Stet 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  fanuaiy  13. 1960L 

Acting  Cowmissioner  of  Food  and  Drugs. 
(FR  Doc  89-1710  Filed  1-23-89:  4.<»  pmj 
aaiMG  cooc  4««>-ei-a 


/  VoL  S«.  N*.  le  /  Tkundqr.  )Muary 


Fadml 


A  Vol  54.  No.  16  /  ThuBtiuM lilWip^aBw  1980/  Notto»»»^- 


Nollo*  to  hmnk/f  fNm  that  pwwMirt 
t«  MdkNi  IS  of  Nb.  L  M^^S.  Um 
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A^MtaiftMlilMi'S  PMMW  AdVfMfJT 

CommiNM  Im*  bMa  ttUd  wMk  iw 
UbfMT  of  Coi^WK  Ciwdl  1 
Graduate  Medical  Bdwatfaik 

Coptaa  ara  availaUa  lo  Hm  p«ibUc  lor 
ianpactioa  at  the  Library  afCaapwa 
Newspaper  and  Cwnaol  IWtodlcal 
Raadii^  Room.  Room  mn  ThoaM* 
leflanoD  BuUdlag.  Sacood  Siraal  aad 
Independeace  Avauaa.  SS.  Waahlagtom 
DC  or  waakdayt  batwaaa  9e00  ajn.  aad 
4:30  pun.  at  tba  Oapartoant  of  Health 
and  Human  Servicat.  OapartoMst 
Library.  HHS  North  Buildiof,  Rooa  C- 
400.  330  Indapaadence  Aveuoa.  SW.. 
Washinslon.  DC  telephone  (202)  245- 
0791.  Copies  may  be  obtained  from:  Dr. 
Donald  L  Weaver.  Executive  Secretary, 
Council  on  Graduate  Medical  Education. 
Health  Reaourcas  and  Sarvioea 
Administration.  Room  4C-28.  Farilawn 
Building.  8800  Ptahar*  Lane.  RockviQe. 
MaryUnd  88867.  Tafepbooe  (301)  443- 
619a 


Dated  |anuary  19k  II 
lackla  1.  Baaat. 
Aifvmory  CommiUte  Moaagaamnt  Offiemr. 

tmsA. 

(FR  Doc  W-1731  FOsd  >-»-«  M»  sail 


Section  727  of  tba  Public  Haakh 
Service  Act  (42  U3XI 294)  authorizaa 
the  Socralary  af  ttoaltb  and  Human 
Sarvicaa  lo  aaUbliah  a  Federal  program 
of  student  loan  insurance  for  graduate 
stodanU  in  health  orofeaaions  schools. 

A.  Section  8ai3(aM4)  of  tha  program's 
Implementing  regulations  (42  CFR  Part 
ea  previously  4S  CFR  Part  126)  provides 
that  the  Secretary  will  announce  tha 
Interest  rate  in  effect  on  a  qaarlerly 
basis. 

Tha  SacTCtary  araiounoaa  that  for  Iha 
period  endii«  March  31. 1888.  three 
interest  rates  ara  In  aUscI  for  loana 
exacalad  Uwot^  Iha  Haalth  Edwatloa 
AssisUnce  Loan  (HEAL)  prograas. 

1.  For  loans  made  bafora  January  Z7. 
1081.  tha  variable  interest  rate  is  11  V% 
percent.  Using  tha  regulatory  formula  (4S 
CFR  186.18(a)  (2)  and  (8))  in  aflact  piior 
to  lanvary  27. 19S1.  tha  Sacaatary  would 
normally  compute  the  vafiable  rata  for 


thto  qawtar  by  Badli«  the  sum  arUM 
Bxad  annual  rala  (7  panaal)  aad  a 

subtracting  SJO  percent  from  the 
average  bond  equivalent  rate  of  81 -day 
\]A.  IVaaanry  biHs  for  tha  precedhig 
calendar  quurlar  (748  parcant).  and 
rouading  the  result  (11/40  peroant) 
upward  to  the  nearest  %  percent  (11  V% 
percent).  However,  the  regulatory 
formula  also  providea  that  tha  aoaual 
rata  of  tha  variaUa  lolaraat  rate  lor  a  3- 
moBlh  pmiad  ahall  ba  reduced  lo  tha 
highaal  oaa-aigbth  of  1  yarconl  which 
would  raaail  is  •■  avanga  anaiisl  rata 
not  ka  aiMaaa  af  U  paraaM  far  (ha  18- 
moadl  partod  oonciadad  by  Ihaaa  8 
montha.  Baoaaaa  tha  average  rata  of  the 
4  ^avtata  aadb«  March  81.  t98a  to  not 
in  axoaaa  af  11  fafoaat  than  to  no 
naceaalty  far  radadng  tha  iatanat  rate. 
For  the  previooa  8  qaarlara  tha  vartable 
Inlereat  at  the  amnial  rate  vraa  aa 
follows:  gH  percent  for  the  qoartar 
endhig  )mie  30.  )888(  t9  percent  for  Hie 
quarter  ending  September  30. 1888:  and 
10^  percent  for  the  quarter  ending 
December  31. 196& 

2.  For  variabto  rate  loaos  executed 
during  the  pariod  of  |anuaty  27. 1981 
through  October  21. 1888.  the  ioteraat 
rate  to  11V%  paraanL  Uaiag  the  regulatory 
foriMla  f«2  CFK  80Ll8(aMl8U  in  effect 
for  that  Una  period,  tha  Saoatary 
computea  tha  maximaa  iailereat  rate  at 
tha  h«g<i«n*iig  of  each  calendar  quarter 
by  determiniag  the  average  bond 
equivalent  rale  (or  the  91-day  US. 
Treasury  hiUa  daring  the  preceding 
qaartar  (7  J8  percent):  adding  3.S0 
percent  (11.48  percent);  and  rounding 
that  figara  to  the  next  higher  one-eighth 
of  1  percent  (11 H  percent). 

8.  For  fixed  rate  loans  executed  during 
the  period  of  January  1. 1986  through 
March  81. 198a  and  lor  variable  rate 
loans  executed  oq  or  alter  October  22. 
1985.  the  interest  rate  to  11  percaaL  The 
Health  Profaasiona  Training  Aaatotance 
Act  of  1888  (Pwb.  L  89-1291  eMCted 
October  22. 1986.  aasendari  the  formula 
for  calculating  the  intaraat  rate  by 
changing  S.S  pafoeot  to  8  par  cant  Using 
the  ragnlatory  fonwJa  (42  CFR 
eo.13(aK2)).  the  Secretary  computea  the 
maxinMaa  interest  rate  el  the  beginning 
of  each  calendar  quarter  by  determining 
the  average  bond  equivalent  rate  for  the 
91 -day  U.S.  Tieesury  biSs  during  the 
precadtng  quarter  (7.88  percent):  adding 
3i)  percent  (10J8  percent)  rounding  that 
flgura  to  the  next  higher  one-eighth  of  1 
percent  (11  percent). 


Dated  I 
lehaKI 

Acting  Adminia 

|FR  Dee.  88-1788  Ned  1-S-88C  845  am) 
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(CaiaiagofFedtrall 

U.MB.  Haeidi  Bdaeatioa  Assistance  Loses) 


in  acoaadaKa  with  aaction  10(aM2|  of 
tha  Padaral  Adviaary  Coounittea  Act 

of  the  fottosv^  NattoMi  Adviaary 
bodiea  acfaadalad  to  Baal  daring  the 
month  af  Fahraaty  ItBBt 

/VaaMrNatJMtelAdvteanrrnaarilon 
tha  NatiaMi  Heahh  Sarvioa  Cocpa. 

Date  and  Time:  February  ZD-tZ,  1988. 
6:30a.m.-'&0BpJB. 

Place:  Hyatt  Regaacy  Hotel  Oae 
Metro  Ceater.  Detheada.  Maryland 
20614. 

The  atoettng  to  apen  to  the  public 

fti/poaea;  Tha  Coicfl  wfR  adviae  and 
mal(e  epproprtate  raooaBiwnuationa  an 
the  National  Health  Scf»i»je  Corpa 
(^ft1SC)  program  as  mandated  by 
legiatatioB.  It  wlH  alao  review  and 
comment  on  proposed  rogotatlana 
promulgated  by  the  Secretory  uader 
provision  of  the  legtolation. 

Agenda:  fne  agenda  will  include  a 
Bureau  and  Division  update;  orientation 
to  the  Public  Health  Service  structure 
and  fuTtctioD  for  new  members:  speakers 
from  the  Council  on  Gradnate  Medical 
Education.  Indian  Health  Service. 
American  Medical  Student  Aasodation. 
Amencan  insurance  Association  and 
other  topics  of  interest  to  the  Council.  A 
site  vuit  may  be  scheduled  for  Tuesday 
afternoon.  February  21. 

Anyone  requiring  information 
regarding  the  8ub{ect  Council  should 
contact  Anna  Mae  Voigt  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  Room  7A-39, 
Parklawn  Builcfing,  5600  Ftohera  Lane. 
Rockville.  Maryland  206S7.  Telephone 
(301)  443-147a 

Name:  Subcommittee  on  Medical 
Education  IVogram  and  Financing  of  the 
Council  on  Graduate  Medical  Education. 

r/aML-  Fehniwy  22. 196a  6:00  mjo-SitO 
p.m. 

Place:  Washif^loo  Hilton  and 
Towers.  1919  Connectical  Avenue.  NW.. 
Waahii^oa.  DC  2800a 

Pirpoee:  Tha  subcoaimitlce  identifiea 
the  toaaet  and  probletns  in  cunaat 
methods  of  finanring  and  support. 
Assesses  tha  iaylirationa  of  ahernative 
Tmancing  policiea  on  medical  education 
pragraiM.  service  delivery,  coat 
casitainnseBt.  phyaician  supply  A 
distribution,  and  shortages  aad  exceaaf  % 
of  phyaidana. 


Analyzes  extoting  information  and 
data  on  current  and  allamative  nedical 
education  programs  of  hoapitala.  schooto 
of  medidoa  and  oateopathy,  and 
accrediting  bodies:  federal  policies 
regarding  medical  education  programa; 
and  their  inqiact  on  the  aupply  and 
distribution  of  physicians. 

Agenda:  Agatda  items  include: 
Presentetion  and  discussion  of  direct 
graduate  medical  coat  paymente  to 
nonhospital  iponsors  of  graduate 
medical  education  programs.  Panel 
presentetion  and  diacusaion  of  the 
Medicare  iiulirect  teaching  ad)ustmenL 
Preaentetion  and  discussion  c^  Medicare 
payment  to  teaching  i^ysicians. 

Anyoite  requiring  information 
regarding  the  subject  Subcommittee 
should  oontect  F.  Lawrence  Qare,  MJ). 
Subcommittee  Principal  StatF  Liaison, 
Divtoion  of  Medicine,  Bureau  of  Health 
Professiona,  Room  4C-ia  Parklawn 
Building.  S600  Ftohera  Lane.  Rodcville, 
Maryland  80657  Telephone  (301)  445- 
6328. 


Name:  Subcommittee  on  Physician 
Manpower  of  the  Council  on  Graduate 
Medical  Education 

Time:  February  22. 196a  6  a  jn.-5  pjn. 

Place:  Washington  Hilton  and 
Towera,  1919  Connecticut  Avenue  NWn 
Washington.  DC  20000. 

Open  for  entire  meeting. 

Purpose:  The  subcommittee  reviews 
and  analyzes  currently  applicable 
studies  of  under  and  overaupply  of 
physician  manpower  giving  special 
attention  to  number  and  distribution  of 
specialists,  primary  care  physicians  and 
residenta.  It  also  is  concerned  with 
studies  and  recommendations  regarding 
the  number  of  undergraduate  medical 
studento  as  weU  as  the  need  for 
improving  physician  manpower  date. 

Agenda:  Agenda  items  include: 
Discussion  of  Subcommittee  priority 
activities  and  preliminary  action  plan. 
Presentetion  and  discussion  of  approach 
for  physician  specialty  requiremento 
modeling. 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contect  Jerald  M.  KatzoS, 
Subcommittee  Principal  Staff  Liaison, 
Division  of  Medicine.  Bureau  of  Health 
Professionala.  Room  4C-18,  Parklawn 
Building.  5600  Ftohera  Lane.  Rockville, 
Maryland  20657.  Telephone  (301)  443- 
6326. 

Name:  ComicU  on  (kaduate  Medical 
Education 

Time:  February  23,  lOea  8:30  a  jn.-4 
p.in. 

Place:  Washington  Hilton  and 
Towers.  1919  Connecticut  Avenue  NW., 
Washington,  DC  20000. 


Open  for  entire  meeting. 

Purpose:  Provides  advice  and 
recommoidationa  to  tha  Secretary  and 
to  the  Committees  on  Labor  and  Human 
Resources,  and  Finance  of  dte  Soiate 
and  the  Committees  on  Baei:gy  and 
Commerce  and  Ways  and  Meana  of  the 
House  of  Representedvea,  with  respect 
to  (A)  the  aupply  and  dtotribution  of 
physicians  in  the  United  Stetes;  (B) 
current  and  future  ahortages  of 
physicians  in  medical  and  surgical 
specialties  and  subspecialties;  (C)  issues 
relating  to  foreign  medical  grachiates; 
(D)  appropriate  Federal  policies 
reganhng  (A).  (B).  and  (C)  above;  (E) 
approi«iate  efforto  to  be  carried  out  by 
medical  and  osteopathic  scho^  public 
and  private  hospitato  and  accrediting 
bodies  regarding  matten  in  (A),  (B),  and 
(C)  above;  (F)  d^dendes  in  the  needs 
for  improvemento  in.  existing  date  bases 
concerning  supply  and  distribution  of. 
and  training  programs  for  physicians  in 
the  United  Stetes. 

Agenda:  The  Coundl  will  receive  and 
discuss  the  reports  firom  ito  two 
Subcommittees  and  ito  future  direction 
and  agenda.  The  Council  will  also 
receive  legislative  updates  from  Health 
Resources  and  Service  Administration. 
Health  Care  Ftaumcing  Administration, 
and  the  Veterans'  Administration.  Dr. ). 
Jarrett  Clinton,  Director,  Bureau  of 
Health  Professions,  will  discuss  public 
health  issues. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contect  Dr.  Donald  L  Weaver.  Executive 
Secretary.  Council  on  Graduate  Medical 
Education.  Health  Resources  and 
Services  Administration,  Room  4C-ia 
Parklawn  Building.  5600  Flshera  Lane, 
Rockville.  Maiyluid  20657.  Telephone 
(301)  443-6190. 

Agenda  Items  are  subject  to  change  as 
priorities  dictete. 

Date:  January  19, 198S. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
[FR  Doc  89-1730  Filed  1-2S-88;  8:45  am) 
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Nanofiai  iiwuiuias  oi  naann 
National  CMicar  Instiliite:  Iteatkia  of 

■^^■awa^aaa  ^v^aaaaF^n   aaa^FaaaAaa^ag  aav^r^aaaa vgp  ^va 

tha  DsvalopnMntni  Tlwrspcutfcg 
Contract*  Ravtota  Commltl— 

Punuant  to  Pub.  L.  92-463,  notice  to 
hereby  given  of  die  meeting  of  the 
Developmental  Therapeutics  Contracto 
Review  Committee,  National  Canco' 
Institute.  National  Institutes  of  Health, 
February  a  196a  H(^iday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 


Thto  meeting  wiU  be  open  to  die 
public  on  February  9  from  6  ajn.  to  6:30 
a.m.  to  discuss  admintotrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  proviaioos  set 
forth  in  sections  552b(c)(4)  and 
55^(c)(6).  Title  5.  U.S.C  and  aection 
10(d)  of  Pub.  L  92-463.  the  meeting  wiO 
be  dosed  to  the  public  on  February  9 
from  6:30  aon.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  oontrad  propoaato.  The 
proposato  and  the  diacussions  could 
reveal  confidential  trade  secreto  or 
commerdal  property  audi  as  patentebte 
material  and  perstmal  information 
concerning  individuato  assodated  with 
the  proposals,  disdosure  of  which 
would  constitute  a  deariy  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Win^«d  Ijmaden,  die 
Committee  Management  Officer, 
National  Cancer  Institate,  Bnikhng  31, 
Room  IQA-oa  National  institutes  of 
Health,  9000  Rockville  Pike.  Bediesda. 
Maryland  20692  (301-406-5706).  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  memben  upon 
request 

Dr.  Edward  R  Allen.  Executive 
Secretary,  Develcqmiental  Therapeutics 
Contracto  Review  Committee,  National 
Cancer  Institate,  Westwood  Building. 
Room  805.  National  Institates  of  Health. 
Bethesda.  Maryland  20802  (301-49&- 
7575)  will  provide  substantive  program 
information,  upon  request 

Dated  Janosiy  18. 1988. 
Betty  J.  Bavaridga, 

Committee  Management  Officer.  NUt 
(FR  Doc  89-1603  Filed  1-2S-8B:  8:45  imj 
sajMB  oooc  ins  SI  a 


National  Cancar  bwtHula;  Maadngsof 
tha  National  Cancor  Advlaory  Board 

Pursuant  to  Pub.  L  02-463,  notice  to 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  February  6-7, 
1989.  Building  3lC  Conference  Room  a 
6th  Floor.  National  Institates  of  Health, 
9000  Rockville  Pike.  Bethesda.  Maryland 
20692.  Meetings  of  the  Subcommittees  of 
the  Board  will  be  held  at  the  times  and 
places  listed  below.  Portions  of  the 
Board  meeting  and  ito  subcommittees 
will  be  open  to  the  public  to  discuss 
issues  relating  to  committee  business  aa 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

Portions  of  the  meeeting  will  be  dosed 
to  the  public  as  indicated  below  in 
accordance  with  the  provtoions  set  forth 
in  sections  552b(c)(4]  and  552b(c)(6}. 


,J'       ,':    W**lW>'>M      >!\ttJi:Uf 
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Tttl*  S.  U.&C  and  Mctlon  1Q(d)  of  Pub. 
L  01-463.  for  the  ravtow,  dtacusaion  and 
evaluation  of  Individual  frant 
appiicaliona.  Th«M  application*  and  the 
diacuHiona  could  ravaal  confidantiai 
trad*  aacrats  or  cominarcial  prooarty 
such  at  patantabia  malarial  and 
paraonal  information  ooncaminf 
individuala  aMOcialad  with  tha 
appiicaliona.  tiia  diacloaura  of  which 
would  conatilule  a  cJaariy  unwarranlad 
Invaaion  of  peraonal  proparly. 

Tha  Subcommiltaa  on  Planning  and 
Budget  will  be  doaed  to  tha  public  as 
Indlcatad  below  in  aocordanca  with  Um 
proviaioaa  aat  forth  in  aaction 
SSlMcH^KB).  Tltia  ft.  U.S.C  and  taction 
10<d)  oTPub.  L  82-«a3.  to  diacuaa  the 
Ifleo  PraaidanUal  Budget 

Mrs.  Winifred  |.  Umaden.  Conunittee 
Management  OfDcar.  Netional  Cancer 
Inalilul*.  9000  RockviUe  PIka.  Building 
31.  Room  lOAOg.  Netionel  bistltules  of 
Heelth.  Bethesda.  Maryland  20882.  (301/ 
406-4708).  wiU  provide  a  summary  of  the 
meeting  and  roalers  of  the  Board 
■lambers.  upon  requeat 

Nam*  ofCommittf:  Subcommittee  on 
Cancer  Canters. 

Extculive  Secntary:  Ms.  |udith 
Whalen.  Building  31.  Room  IIAIS. 
Betheede.  MD 10882  (301/486-6515). 

Dat9  ofM—Ung;  February  ft. 

Placm  ofMmting:  BuUding  SIC 
Conference  Room  7. 

Optiu  3  p.m.  to  adtoumment 

Afnda:  Cootinua  die  aubcoounittee's 
review  of  die  cancer  centers  progress. 

Now  of  Conunittf:  National  Cancer 
Advisory  Boerd 

Sxecutiv  Sacntary:  Mrs.  Berbers 
Bynum.  Building  31.  Room  lUAOS. 
Bethesda.  MD  20002  (301/406-6147). 

Data  ofMetUng:  February  8  and  7. 

P/oce  of  Meeting:  Building  3lC 
Conference  Room  8. 

Open:  February  8^  8:30  a.m.  to  receea: 
February  7. 1:00  p.m.  to  adtoumment 

Agenda:  Reports  on  activities  of  the 
President's  Cancer  Panel;  the  Director's 
Report  on  the  Nstional  Cancer  Institute: 
Subcommittee  Reports:  snd  New 
Business. 

Name  of  Committee:  AIDS 
Subcommittee. 

Executive  Secretary:  Dr.  )oyoe 
O'Shaughnessy.  Bulkting  31.  iUwm 
11A23.  Betheede.  MD  20802  (301/406- 
3906). 

Dale  of  M—ting:  February  & 

Phoe  of  Meeting:  Building  31C 
Conference  Room  7. 

Open:  Immediately  following 
adtoumment  of  NCAB  meeting. 

Agenda:  Update  on  AIDS  acUvities  for 
the  Institute. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 


Executive  Secretary:  Ms.  Judith 
Whalen.  Building  31.  Room  11A19. 
Bethesda.  MD  20802  (30l/406-ft51S). 

Date  of  Meeting:  February  8. 

Place  of  Meeting:  Building  31C 
Conference  Room  8. 

Cheed  Smeion:  February  6— Vt  hoar 
doeed — following  sdioummeni  of  the 
NCAB  meeting  this  subcommittee 
meeting  will  be  doeed  to  the  public  for 
spproximataly  30  a&inutes. 

Cloeure  Reaeon:  Discussion  of  the 
President's  Budget 

Open:  Februery  6— immedietely 
following  doeed  seesion  of  this 
subcommittee  meeting. 

Agenda-  To  discuss  snd  plan  other 
budget  matters. 

Name  of  Committee:  Subcommittee  on 
Special  Actions  for  GranU. 

Executive  Secretary:  Mrs.  Barbare  S. 
Bynum.  Building  31.  Room  10A08. 
Bethesda.  MD  20802  (301/406-6147). 

Date  of  Meeting:  February  7. 

Plac*  of  Meeting:  Building  3lC 
Conference  Room  8. 

Cloeed  8:30  a.m.  to  12:00  noon. 

Agenda:  Review  and  diacussion  of 
individual  grant  applicetions. 

Name  of  Committee:  Subcommittee  on 
Minority  Manpower  Development 

Executive  Secretary:  Dr.  Vincent 
Cairoli.  Executive  Ptaxa  North.  Room 
232&  Rockville.  MD  20082  (301/406- 
8880). 

Date  of  Meeting:  February  7. 

Place  of  Meeting:  Building  3lC 
Conference  Room  7. 

Open:  February  7— IflO  pjn.  to 
adtoumment. 

Agenda:  To  discuss  polidas  snd 
potential  changes  regarding  recruitment 
plans  for  under-represented  minorities 
on  institutional  training  grants. 

{Catakg  ofFedervl  DometiK  AMsistance 
Pntram  Numbtrt:  13.382.  Prated  granU  la 
cancer  coostnictinn;  I3je3.  Praiecl  sranl*  in 
cancer  ceuM  and  prewnitcn:  13  3M.  Praiecl 
grants  In  cancer  dclaclion  and  dia|pK>«i«: 
ISJSft.  Protect  grania  In  cancer  treatment 
\Xam,  Protect  grants  ia  cancer  biology: 
13  je7.  Protect  p*a\M  ia  cancer  center* 
wtpport:  13J0t.  Protect  granU  in  cancer 
reeeardi  manpowar.  and  13.308.  Protect 
grania  and  contmcU  In  cancer  control.) 
Dated  January  1S^  tSSa 

Committee  Managetnent  Officer.  NIH. 
(FR  Doc  M-1MM  Piled  1-M-Me  8:45  aai| 


National  Center  for  Nursing  Research. 
March  15-17. 1960.  Building  31. 
Conference  Room  7.  National  Institutes 
of  Hesllh.  Bethesds.  Maryland  20882. 

This  meeting  will  be  open  to  the 
public  on  March  15  from  MO  a.m.  to 
110)  sjn.  Agenda  items  to  be  discussed 
will  include  the  report  of  the  Director. 
NCNR:  NRRC  Chsirman's  Report:  snd 
the  Executive  Secretary's  Report. 
Attendance  by  the  public  will  be  limited 
to  space  svsiUble. 

In  accordance  with  the  provisions  set 
forth  in  sections  S52b(cK4)  and 
552b(cM8). Title  5.  US C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  doeed  to  the  public  on  Merch  15  from 
11  A)  a.m.  to  recess.  Msrch  16  from  9:00 
SJB.  to  recess,  and  March  17  from  OKX) 
s.m.  to  sdtourament  for  the  review, 
discussion,  snd  evsluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  conPidential 
trade  secrets  or  commercisl  property 
such  ss  patentable  material,  and 
personal  Information  conceming 
individuals  associated  with  the 
epplicatioos.  the  disdosure  of  which 
would  constitute  e  deerly  unwarranted 
Invasion  of  personal  privacy. 

Dr.  Eileen  Raizen.  Executive 
Secretary.  Nursing  Science  Review 
Committee.  National  Institutes  of 
Health.  Building  31.  Room  5B19. 
Bethesda.  Maryland  20802.  (301)  406- 
0472,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request. 

Dated  (anuary  18. 1900. 

Conimillee  Management  Officer.  NIH. 
|PR  Doc  a»-180S  Filed  1-2S-88:  8:4S  am| 
i«Ms-*i-a 


Nattonal  Heart,  Lung,  and  Blood 
InetWiMe:  MeetlnQ  of  ttie  neeeMch 


o(  ttM  NurelnQ 


Pursuant  to  Pub.  L  02-463.  notice  ia 
hereby  given  of  the  meeting  of  the 
Nursing  Sdeoce  Review  Committee. 


Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Research  Manpower  Review  Committee. 
National  Heart  Lung,  and  Blood 
Institute.  National  Institutes  of  Health, 
on  February  26-2&  1988.  at  the  Hyatt 
Regency  Bethesda.  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20614. 

This  meeting  will  be  open  to  the 
public  on  February  26.  from  8  p.m.  to 
approximately  9:30  p.m.  to  discuss 
administrstive  detsils  and  to  hear 
reports  conceming  the  current  status  of 
the  National  Heart  Lung,  and  Blood 
Institute.  Attendance  by  the  public  Is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(cM4)  and 


S52b(c)(6).  Title  5.  U.S.C..  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  February  27 
from  approximately  8  a.!n.  tmtil 
adjournment  on  February  28,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  appUcatioiu.  These 
applications  and  the  discussions  could 
reveal  conHdential  trade  secrets  or 
commercial  property  such  as  patentable 
material  end  personal  information 
concerning  individuals  assodated  with 
the  applications,  the  disdosure  of  which 
would  constitute  e  dearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Conununicatioiu  and  PubUc  Information 
Branch.  National  Heart  Lung,  and  Blood 
Institute.  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20602.  (301)  406-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 
If  Dr.  Kathryn  Ballard.  Executive 
Secretary,  NHLBL  Westwood  Building. 
Boom  550,  Bethesda,  Maryland  20882, 
(301)  406-7361.  will  furnish  substantive 
program  infomation. 

ICaUlog  of  Federal  DoBMstie  Assistance 
Pragraai  Noa.  13437.  Heart  and  Vascular 
diseases  Reaaardi:  13.838,  Lang  Diseases 
Research:  and  13430.  Blood  Diaaases  aed 
fteeources  Research.  National  Institutes  of 
Health.) 

Dated:  Janoaiy  18, 1988. 
ia(ty|.BavaridgB. 

Committee  Management  Officer.  NIH. 
ini  Doc  88-1808  Piled  1-25-88;  8:45  an] 


ismoiHi  nwv^  uvipt  mm  mioa 
In8tltiit>.  Il88ll»u  of  ttw  CInleilTrWs 


Pursuant  to  Pub.  L  92-463.  notice  is  . 
hereby  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee. 
National  Heart  Lung,  and  Blood 
Institute,  February  26-2&  1980,  at  the 
Hyatt  Regency  Bethesda,  One  Bethesda 
Metro  Center,  Bethesda,  Maryland 
20814. 

The  meeting  will  be  open  to  the  public 
on  Febraary  28,  from  0:30  p  jn.  to 
approximately  7:30  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
hmited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C..  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  February  28 
from  approximately  7:30  pjn.  to  recess, 
and  from  8.-00  a.m.  on  February  27,  to 
adjournment  on  February  28,  for  the 


~ -A    .  ^   \-    !■■ 

review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commerdal  property  such  as  patentable 
material,  and  personal  information 
conceming  individuals  associated  with 
the  applications,  the  disdosure  of  wHUch 
would  constitute  a  deariy  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Terry  BeUicha,  Chief. 
Commtmications  and  Public  Information 
Branch,  National  Heart.  Lung,  and  Blood 
Institute,  Building  31,  Room  4A-21, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  die  Committee  members. 

Dr.  David  M.  Monsees,  Jr..  Contracts. 
Clinical  Trials  and  Training  Review 
Section.  Divisicm  of  Extramural  Affairs, 
National  Heart,  Long,  and  Blood 
Institute,  Westwood  Building,  Room 
550B.  Bethesda,  Mai^dand  20692,  (301) 
496-7361,  will  furnish  substantive 
program  informatioit 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13437.  Heart  and  Vascular 
Diseases  Research:  13438,  Lung  Diseases 
Research:  13439.  Blood  Diseases  and 
Resoiaoes  Research  National  Institutes  of 
Health.) 

Dated  JaBMiy  1&  19881 

Betty  l-Bevaridga. 

Committee  Management  Officer,  NIH. 
(FR  Doc  80-1807  Filed  1-2S-88;  8:45  am| 
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National  hwllUito  on  Aging;  MoolingB 

Piusuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  meetings  of  the  Naticmal 
Institute  on  Aging. 

These  meetings  will  be  open  to  the 
public  to  disaiss  administrative  details 
for  afqiroximately  one-half  hour  at  the 
beginning  of  the  first  session  of  the  firat 
day  of  the  meetings.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  dosed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
and  section  10(d)  of  Pub.  L  92-463.  for 
the  review,  discussion,  and  evaluation 
of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commerical  property 
such  as  patentable  material,  and 
personal  information  conceming 
individuals  assodated  with  the 
applications,  the  disdosure  of  which 
would  constitute  a  deariy  imwarranted 
invasion  of  personal  property. 

Ms.  June  C.  McCann,  Conunittee 
Management  Officer,  National  Institute 
on  Aging,  Building  31.  Room  5G05, 


National  Institutes  of  Health.  BeUiesda. 
Maryland,  20892.  (301/496-9322),  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request 

Other  information  pertaining  to  the 
meetings  can  be  obtained  from  die 
Executive  Secretary  indicated 

Name  of  Committee:  Gerontology  and 
Geriatrics  Review  Committee. 
Subcommittee  A. 

Executive  Secretary:  Dr.  Walter 
Spieth,  Dr.  Maria  Mannarino.  Building 
31,  Room  5C12.  National  Institutes  of 
Health.  Bethesda.  Maryland  20802, 
Phone:  301/406-0866. 

Dates  of  Meeting:  March  8-0. 196a 

Place  of  Meeting:  Building  31, 
Conference  Room  6,  National  Institutes 
of  Healdi.  Bediesda.  Maryland  20802. 
Phone:  301/406-0666. 

Open:  March  8, 8:30  ajn^— 0:00  a  jn. 

Closed:  March  8. 8:00  a  jn.  to  recess. 
March  9, 9M)  am.  to  at^oumment 

Name  of  Committee:  Gerontology  and 
Geriatrics  Review  Cmnmittee, 
Subconmuttee  B  and  C 

Executive  Secretary:  Dr.  David 
Lavrin,  Subcommittee  B,  Dr.  James 
Harwood,  Subcommittee  C  Building  31 
Room  5C12,  National  Institutes  of 
Health,  Bethesda,  Maryland  20882. 
Phone:  301/496-0888. 

Dates  of  Meeting:  Mardi  14-15, 1988. 

Place  of  Meeting:  Building  31, 
Conference  Room  8.  National  Institutes 
of  Health.  Bethesda.  Maryland  20802. 

Open:  March  14. 8:30  to  WOO  ajn. 

Closed  March  14, 9:00  ajn.  to  recess. 
March  15, 9:00  to  adjournment 

(Catalog  of  Federal  DooMalic  Aaaistaaee 
Program  Na  13488^  Agii^  Bast  an  h  Natknal 
Institutes  of  Health.) 

Dated:  January  18, 1988. 
Betty  {.Bevaridga, 

Committee  Management  Officer.  NIH. 
(FR  Doc  88-1810  Filed  1-25-88;  8:45  am] 


Nationallnstituto  Of  Diibolw  and 
DigostivoandKidntyl 
ssooong  or  mo  Nanonai  i 
DigosUvoand  Kidnoy  I 
Advisory  Cound  and  Hs 

Pursuant  to  Pub.  L.  92-463.  notioe  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  suboMnmittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  Febraary  22  and  23, 1989. 
Conference  Room  6.  Building  31, 
National  Institutes  of  Health.  Bethesda. 
Maryland.  The  meeting  will  be  open  to 
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the  public  Febniaiy  22  from  8:30  ajn.  to 
12  noon  and  again  oo  Ptbruary  23  from  1 
p.m.  to  adtoumm«nt  to  diacuM 
■dminUtrativa  datalla  ralaling  to 
Council  butineaa  and  apodal  raporta. 
Attendance  by  the  public  will  be  limitad 
to  space  available. 

In  accordance  with  the  proviaiona  set 
forth  In  aectiona  5S2b(cM4)  snd 
5S2b(cHe).  Title  5.  U.8.C  and  sectioo 
10(d)  of  Pub.  L92-M3.  the 
aubcommlttee  and  full  Council  nee  ting 
will  be  doeed  to  the  public  for  the 
review,  diacuaaioo  and  evaluation  of 
individual  frant  applications.  The 
following  subcommittees  will  be  cloaed 
to  the  public  on  February  22  from  1  pjn. 
to  recess:  Diabetes.  Endocrine  and 
Metabolic  Dlaeaaes:  Digsstive  DiseasM 
and  Nutrition;  and  Kidney.  Urologic  and 
Hematologic  Diseases.  The  full  Coundl 
meeting  will  be  doeed  oo  February  23 
from  8:30  a.m.  to  approximately  12  noon. 

These  deliberations  could  reveal 
confidential  trade  secreU  or  commercial 
property,  such  aa  patentable  materiala. 
a.'id  personal  information  concerning 
individuals  assodated  with  the 
appllcaUons,  disclosure  of  which  would 
constitute  s  dearly  unwarranted 
invasion  of  personal  privacy. 

Further  inifonnation  concerning  the 
Coundl  meeting  may  be  obtained  from 
Dr.  Walter  Stolx.  Executive  Secretarv. 
National  Diabetes  and  Digestive  and 
Kidney  Diaeaaes  Advisory  CoundL 
NIDDK.  Westwood  Building  31.  Room 
867.  Betheeda.  Maryland  20892.  (301) 
488-7277. 

A  summary  of  the  meeting  and  roster 
of  the  awmbers  may  be  obtained  from 
the  Committee  l^lanagement  OfTlce. 
fOlDOK.  Building  31.  Room  0A10. 
National  Inatitutes  of  Health.  Betheeda, 
Maryland  20802.  (301)  488-8017. 

(Catalog  of  Pedsral  Dooiastlc  Assistance 
Pnpwm  Na  \IMT-MB,  Dtebetss.  Bndocriiw 
■ad  Metabolic  Dtseesec  DIgseUve  Dtesases 
and  Nwtiitioa;  and  Kldnmr  Dtasases.  Urology 
•ad  It— alolngy  RMeerck.  National 
lasUtutas  of  Health). 
Dated:  Jeauaty  la  19M. 


CommiUm  Manatewnt  Offictr.  N!H. 
|PR  Doc  M-inS  Piled  1-2S-M:  tiSS  as) 
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Pursuant  to  Pul».  L  62-I63.  notice  is 
hereby  given  of  meetings  of 
Subooasmitteee  a  C  and  D  of  the 
National  Diabetes  and  Digestive  and 


Kidney  Diseases  Spedal  CranU  Review 
Committee.  National  Institute  of 
Diabetee  and  Digestive  and  Kidney 
Diseases  (NIDDK). 

These  saeetings  will  be  open  to  the 
public  to  discuss  administrative  deuUs 
at  the  begtwniwg  of  the  first  session  of 
the  first  day  of  the  meetings.  Attendance 
by  the  public  will  be  limited  to  spece 
available.  Notice  of  the  meeting  rooms 
will  be  poeted  in  the  hotel  lobby. 

Theee  meetings  will  be  doeed  to  the 
public  ss  indicated  below  in  sccordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  562b(cMe).  Title  S.  U.S.C 
and  sectioo  10(d)  of  Pub.  L  02-403,  for 
the  review,  discussion,  and  evaluation 
of  Individual  reeearch  grant 
applicatioos.  Discussion  of  these 
appUcationa  could  reveal  confidential 
trade  secrets  or  commerdal  property, 
such  as  patentable  material  and 
personal  Information  concerning 
individuals  assodated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Edith  Wynkoop.  Committee 
Management  Officer.  NaUonal  Institute 
of  Disbetes  and  Digestive  and  Kidney 
Diseases.  Nstional  Institutes  of  Health. 
Building  31.  Room  OAIO.  Betheeda. 
Maryland  20802.  301-488-0017.  will 
provide  summariea  of  the  meetings  and 
roaters  of  the  committee  members  upon 
request  Other  Information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Comnuttae:  National 
Diabetes  snd  Digestive  and  Kidney 
Diseasee  Special  Grants  Review 
Committee.  Subcommittee  B. 

Executive  Secretary:  |udith  M. 
Podskalny.  Westwood  Building.  Room 
417A.  National  Institutes  of  Health. 
Betheeda.  Maryland  20802.  Phone:  301- 
486-7841. 

Datee  of  Meeting-  February  23-24. 
1980. 

Place  of  Meeting:  Hyatt  Regency.  One 
Betheeda  Metro  Center,  Betheeda. 
Maryland  20614. 

Open:  February  23. 1:00  p.m.-l:30  pjn. 

Cheed  February  23. 1:30  p.in.  to 
recaea:  February  24,  MO  a  jn.  to 
adtoummenL 

Naate  of  Committee:  National 
Diabetea  and  Diasstivc  and  Kidney 
Diseases  SpodalGrants  Review 
Committee.  Subcommittee  C 

Executive  Secretary:  Tommie  Sue 
Tralka.  Westwood  Building,  Room  417, 
National  Institutes  of  Health.  Betheeda. 
Maryland  20892.  Phone:  301-496-883a 

Datee  of  Meeting:  March  8-7, 1080. 

Phce  cf  Meeting:  Holiday  Inn  Crowne 
Plasa.  1780  RockviUe  Pike.  RockviUe. 
Maryland  208S2. 


Open:  March  6,  S:30  a.m.-9:30  a.m. 
Cloeed:  March  0. 9:30  a.m.  to  recess: 
March  7,  MO  a.m.  to  adjournment. 

Name  of  Committee:  Notional 
Diabetes  and  Digestive  and  Kidney 
Diseases  Spedal  Grants  Review 
Committee.  Subcommittee  D. 

Executive  Secretary:  William  E. 
Elzinga.  Westwood  Building.  Room  421. 
National  Institutes  of  Health.  Betheeda. 
Maryland  20092.  Phone:  301-496-7546. 

Date  of  Meeting:  February  la  1969. 

Place  of  Meeting:  Betheeda  Marriott, 
5151  Pooka  Hill  Road.  Betheeda. 
Maryland  20814. 

Open:  February  10,  8:30  a.m.-6:00  a.ni. 

Closed:  February  la  MO  a.m.  to 
adjoununent 

Dated:  lamiary  II.  19Ml 
getty  BovoiUiS. 

Committee  Management  Officer,  NIH. 
|FR  Doc  8B-180e  Filed  l-ZS-SB:  •:4S  an) 

I  coot  «MS-si-a 


ofttw 


me  nwivw  oi 


NnpcovOHMnl  QfMN 


for 


Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  March  6-8. 1909.  convening  each  day 
at  8:30  a.m.  in  the  Board  Room  of  the 
National  Library  of  Medicine.  Building 
38.  8600  RockviUe  Pike,  Bethesda, 
Maryland,  and  the  meeting  of  the 
Subcommittee  for  the  Review  of  Medical 
Library  Resource  Improvement  Grant 
Applications  on  March  7  from  3  p.m.  to  4 
p.m.  in  the  5th-Floor  Conference  Room 
of  the  Lister  Hill  Center  Building. 

The  meeting  on  March  8  will  be  open 
to  the  public  from  6:30  to  approximately 
11:00  a.m.  for  the  discussion  of 
administrative  reports  and  program 
developments.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  writh  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(e).  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  regular 
meeting  and  the  subcommittee  meeting 
will  be  dosed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  as  follows: 
The  regular  meeting  on  March  8  from 
approximately  lltt)  aja.  to  5  pjn.,  and 
on  March  9.  from  8:30  a.m.  to 
adjoumroent;  and  th^  subcommittee 
meeting  on  March  7  from  3  to  4  p.m. 
These  applicatioiu  and.the  discussion 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
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patentable  material,  and  personal 
information  concerning  individuals 
assodated  with  the  applications, 
disclosure  of  which  would  constitute  a 
dearly  unwarranted  invasion  of 
personal  privacy. 

Dr.  Roger  W.  Dahlen,  Executive 
Secretary  of  the  Committee,  and  Chief, 
Biomedical  Information  Support  Branch. 
Extramural  Programs.  National  Library 
of  Medicine.  8600  RockviUe  Pike, 
Bethesda,  Maryland  20894.  telephone 
number  301-406-4221.  will  provide 
summaries  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13J79-^edical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  lanuaiy  18. 1988. 
Betty  |.  Bevaridgs, 

Committee  Management  Officer,  NIH. 
(FR  Doc  88-1811  Filed  1-25-80;  8:45  am] 
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Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service  has  taken  the 
following  action  with  regard  to  permit 
applications  duly  received  according  to 
Section  10  of  the  Endangered  Spedes 
Act  of  1973.  as  amended.  16  U.S.C  1539. 
Each  permit  listed  as  issued  was  granted 
only  after  it  was  determined  that  it  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  the 
disadvantage  of  the  endangered  species; 
and  that  it  will  be  consistent  with  the 
purposes  cmd  policy  set  forth  in  the 
Endangered  Spedes  Act  of  1973.  as 
amended. 

Additional  information  on  these 
permit  actions  mdy'be  requested  by 
contacting  the  Office  of  Management 
Authority.  P.O.  Box  27329.  Washington, 
DC  20036-7239.  telephone  (202/343- 
4955)  between  the  hours  of  7.^45  a  jn.  to 
4:15  pjn.  weekdays. 

October 

LEMSIP-New  York  Univ. 

Med.  Ctr. 730563  0»-30-88 

Bilbie.  David  F..„ 730485  10-03-88 

San  Diego  ZooL  Sodety  -~.  730503  10-03-88 

Hantig.  Ferdinand  Ferco.-.  725887  18-08-88 

Sayers. ).  Hanley  )r 730755  10-12-88 

Hawthorn  Circus  Corp 730854  10-12-68 

Hawthorn  Circus  Corp 730655  10-12-88 

Hawthorn  Circus  Coip 730856  10-12-88 

Carpluk.  William  A 730810  10-13-88 


Dunn,  Robert  E 730602 

Greenbuig.  Dwight  A.  | 730330 

Hawthorn  Circus  Coip 730858 

Palombitt  Ryne 730847 

Kansas  City  Zoo 730795 

Rio  Grande  Zool.  Park 730871 

Persinger.  Gerald  D 730601 

Bambart  Leslie  Irvin  >>......  731575 

Cincinnati  Zoo..~ 731473 

Gomez,  Dennis 731580 

Herrera.  )ose  Fernando 731578 

Hawthorn  Circus  Corp 731467 

Hawthorn  Circus  Corp 731471 


November 


10-13-88 
10-13-86 
10-13-88 
10-19-66 
10-21-68 
10-21-88 
10-25-88 
10-28-68 
10-28-88 
10-28-88 
10-28-88 
10-31-88 
10-31-88 


Ringling  Bros.-Bamum  ft 
Bailey .»..«.......« 

Butler.  Daniel  Y.~ 
Oberly.  )ack„ 


Cindnnati  Zoo 

Doty.  Don  W 

)ohn8on.  Ernest  L...... 


732088 
732078 
727187 
732182 
732181 
729787 


December 

Teach.  Dave 731158 

Mtchard.  Peter  C 728131 

Rogers.  Donald  L 733581 

Boulton.  )ames  A — — „ —  732379 

Zoo  Atlanta 731901 

Exotic  Paws.  Inc 732780 

Fontenot  Dallas ).  )r 732797 

Torgerson.  Thomas  B 727375 

EG  a  G 883011 


11-03-88 
11-15-88 
11-21-86 
11-22-88 
11-22-88 
11-23-88 


12-01-88 
12-01-88 
12-01-88 
12-01-86 
12-05-88 
12-08-66 
12-12-66 
12-16-68 
12-30-88 


Date:  January  16, 1988. 
RJC  Robinson. 

Chief  Branch  of  Permits  Office  of 

Management  Authority. 

|FR  Doc.  88-1868  Filed  1-25-89;  8:45  am) 
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The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  spedes.  This  notice  is 
provided  pursuant  to  Section  10  (c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531.  et  seq.): 

PRT-734003 

Applicant  Richard  M.  Schubot.  Avicultural 
Breeding  and  Research  Center. 
Loxahatchee.  FL 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
pair  of  captive  hatched  Hawaiian 
(=nene}  geese  [Nesochen  [=Branta) 
Sandvicensis)  from  the  Sedgewick  Co. 
Zoo  &  Botanical  Gardens.  Wichita, 
Kansas  for  the  purpose  of  enhancement 
of  propagation. 


PRT-734321 

Applicant  KnoxviUe  Zookigical  Park. 
KnoxviUe.  TN 

The  applicant  requests  a  permit  to 
import  one  male  Asiatic  lion  [Panthera 
leo  persica)  from  Zoo  Negara  Hulu 
Kelang.  Selangor.  Malaysia,  for  captive 
breeding  purposes.  The  lion  was  captive 
bom  at  Zoo  Negara. 

PRT-734323 

Applicant  Cincinnati  Zoo.  Cincinnati.  OH 

The  applicant  requests  a  permit  to 
import  one  pair  of  wild-caught  Asian 
elephants  [Elephas  maximus]  from 
Malaysia  for  purposes  of  educational 
exhibition  and  captive  propagation. 

PRT-734332 

Applicant  AAZPA  Species  Survival  Plan  for 
Nack  Rhino  c/o  Ed  Manuka.  Cincinnati 
Zoo 

The  applicant  requests  a  permit  to 
import  one  wUd-cau^t  female  black 
rfaiiio  [Diceros  bicomis  minor]  from  the 
Natal  Parks  Board.  South  Africa,  for 
captive  breeding  in  accordance  with  the 
guidelines  set  fwth  by  the  AAZPA. 
Game  Conservation  International  and 
the  Natal  Parks  Board.  The  rhino  will  be 
placed  with  La  Coma  Ranch.  McAllen. 
Texas,  for  captive  breeding. 

raT-734124 

Applicant  University  of  Texas  Science  Pariu 
Smithville.TX 

The  applicant  requests  a  permit  to 
import  35  blood  samples  of  2  ml  each 
taken  from  wild  peregrine  falcons  [Folco 
peregrinus)  during  banding  procedures 
in  YellowduiiFe.  Canada,  to  be  used  for 
DNA  studies. 

Docimients  and  other  information 
submitted  with  these  appHcations  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K.  Street  NW.. 
Washington.  DC  20005,  or  by  writing  to 
the  Director.  US.  Offia  of  Management 
Authority,  P.O.  Box  27329,  Central 
Station,  Washington.  DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submittiog  written  views,  arguments,  or 
data  to  the  Diredor  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  January  18, 198a  _ 

RJCRobiBSOB, 

Chief,  Branch  of  Permits.  U3.  Office  of 
Management  Authority.  — 

(FR  Doc  88-1666  Hied  1-25-88: 8:45  am] 
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WHow  CrMk  Land 
SubooQuanl  Activity 


:  Bureau  of  Land  Management. 
Interior.  Suaanville  District  Eagle  Lake 
Resource  Are*.  Suaanville,  Califomia. 
ACnOM:  Plan  Amendment  for  the  Willow 
Creek  Land  Use  Plan  and  Subsequent 
Activity  Flans  for  the  Eagle  Lake  Basin. 


I  Pursuant  to  43  CFR  1601.3 
and  40  CFR  1801.7.  notice  is  hereby 
given  that  the  Eagla  Lake  Resource  Area 
of  the  Suaanville  District  Bureau  of 
Land  Management  Suaanville. 
California,  will  review  the  Willow  Creek 
Land  Use  Plan  as  it  pertains  to  the  Eagle 
Lake  Basin,  which  may  result  in  a  land 
usa  plan  amendment  Activity  plans  in 
the  Fagls  Lake  Basin  are  scheduled  for 
completion  following  the  land  use  plan 
review. 


DATn:  Land  ua*  plan  amendment 
recommendation*  for  the  Willow  Creek 
Land  Use  Plan  will  be  developed  by 
March  1. 1980.  and  final  revisions  to  the 
plan,  including  public  input  and  analysts 
by  an  interdisciplinary  team,  are 
scheduled  for  completion  by  Jiuie  30. 
1980.  FUial  environmental  analysis  of 
the  amendments  is  scheduled  for 
completion  by  )uly  31. 1980.  Activity 
planning  for  the  Eagle  Lake  Basin  is 
scheduled  for  comiMtion  by  September 

saioea 

MN  WWTMHI  MraRMATWH  OOMTACT: 
Richard  H  Stark.  Jr..  Eagle  Lake 
Resource  Area  Manager,  Bureau  of  Land 
Management  Eagle  Lake  Resource  Area 
Office.  2S48  Riverside  Drive.  Suaanville, 
California  SBlSa  Telephone:  (918)  257- 
0456. 

•UmflMMTiMT  WWIfUTIOIt  The 
Eagle  Lake  Resource  Area  administers 
Federal  land  and  resources  in  Lassen. 
Plumas,  and  Sierra  counties  in 
Califomia.  and  Modoc  county  in 
Nevada.  Tlw  plan  amendment  and 
activity  plana  will  address  both  the 
public  land  and  the  private  land  with 
reserved  Federal  minerals  in  Lassen 
county.  California  within  the  Eagk  Lake 
Basin.  Caneral  i**a*s  identified  by  the 
Resource  Area  Staff  include:  livestock 
grazing,  vegetation  manipulation 
projects,  timbar  and  woodland 
resources,  aoo***.  recreation 
management  water  quality,  and 
enda^ered  species  in  the  basin.  The 
interdisciplinary  team,  which  will 
complete  the  amendment  and  the 
activity  plans,  will  consist  of  specialists 
in  the  field*  of  range  management 
botany,  soils,  wildlife,  recreation,  visual 
resourca*.  fon*try.  watershed,  fire 


Opportunities  for  public  input  and 
comments  will  be  announced  through 
the  media,  a  mailing  list,  and  personal 
contact  An  open  house  will  bis 
scheduled  so  that  interested  publics  can 
contact  the  interdisciplinary  team  for 
infonnation  and/or  to  bring  forth  their 
concerns. 


I AZ  0a0-0i(  4111-11;  AZA 
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n  Bureau  of  Land  Management. 
Interior,  Suaanville  District  Grazing 
Adviaory  Board.  Suaanville.  Califomia. 
ACnOK  Notice  of  meeting. 


r  Notice  is  hereby  given  that 
the  Suaanville  District  Gruing  Advisory 
Board,  created  under  the  Secretary  of 
the  Interior's  discretionary  authority  on 
May  14. 1986.  will  meet  on  March  3. 
1980. 

The  meeting  will  begin  at  lOKW  a.m.  at 
the  Suaanville  District  Office,  of  the 
Bureau  of  Land  Management  706  Hall 
Street  Susanvill*.  Califomia. 

The  agenda  on  March  3.  will  include  a 
report  on  progrea*  of  range  improvement 
work  for  fiscal  year  1980.  an  update  on 
the  Alturas  Integrated  Resource 
Management  Plan,  an  update  on  the 
Wild  Horse  and  Burro  Program,  an 
update  on  the  Nevada  water  rights 
situation,  an  update  on  the  Eagle  Lake 
Basin  Plan,  an  update  on  the  High  Rock 
situation,  a  film  on  the  Productivity  Pilot 
Program,  and  a  discussion  of  other  items 
as  appropriate. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3:00 
p.m.  and  4:30  p.m.  on  March  3, 1969,  or 
file  a  written  statement  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager.  Bureau  of  Land 
Management  706  Hall  Street 
Suaanville.  Califomia  96130,  by 
February  24. 190B.  Depending  on  the 
number  of  persona  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  establiahad. 

Summary  minila*  of  th*  Board 
meeting  will  be  Maintained  in  the 
District  Office,  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  foUofving  the  meeting. 
Robert  |.  Shacvs. 
Acting  DiMtrict  Momagar. 
(FR  Doc  a6-17a  PUsd  l-2S-8ac  8^45  am) 


Summary:  The  Notice  of  Realty  Action 
in  Fadaral  Ragistar  document  87-21473. 
Vol.  52.  No.  18a  published  on  Thursday, 
September  17, 1967,  on  page  3S1S0.  is 
hereby  corrected  as  follows: 

Under  T.  11  S^  R.  9  E..  mcs  10  through  26. 
all.  should  read  sees.  10  to  15.  incl..  tecs. 
21  to  2B.  iitcl.  alL 

•ecs.  35. 36.  unleaied  porliona  should 
l>e  corrected  to:  sec  35.  unleased 
portions  of  EWES«.  SW  V4NEV«. 
WWSE%;  sec  96.  unleased  portions  of 
WV%WH.  SEV^NWK.  NEV4SW%. 

Under  T.  14  8..  R.  9  E..  sec  S3  should  be 
followed  by:  NH.  NHSVfc.  8E^SWV<». 
SEW. 

Under  T.  15  S..  R.  9  E.  sec  30  should  be 
followed  by:  lots  1  to  4.  ind..  EV^. 
EVkWV%. 

Under  T.  12  S..  R.  10  E.  sec  18  shouM  be 
followed  by:  loU  1  to  4.  incl..  E^/i.  EHWVi. 
except  for  mineral  patent  02-79-0009  in  the 

Summary:  The  Notice  of  Realty  Action 
in  Fadaral  Register  document  86-19664, 
Vol.  53.  No.  170.  published  Thurwlay. 
September  1, 1966,  on  page  33879. 
column  1.  is  hereby  corrected  as  follows: 

Under  T.  8  N..  R. »  &.  sac  1  should  read: 
lot  2.  SWV^NE^^  WVkSEW: 
HMuiR.1 


District  Manager. 
Dale:  lanuary  13. 1980. 

|FR  Doc  80-1722  Plied  1-25-80:  8:45  am| 
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lanuary  10, 1980. 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease 
COC43241  for  lands  in  Weld  County. 
Colorado,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
and  royalties  accruing  from  October  1, 
1986,  the  date  of  termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  SSiW  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
thia  Fadaral  Ragistar  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1020,  as  amended. 
(30  U.S.C  188).  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  affective  October  1. 1986. 


■  ^i^..:r 


Federal  Rogiatw  /  Vol.  54.  No.  16  J  Thursday.  January  26,  1988  /  Notices 


3863 


subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  conceming  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  236-1772. 
AogeUoa  Vaivsrda, 

Acting  Chief,  Fluid  Minerals  Adjudication 
Section. 

(PR  Doc  80-1702  Piled  1-25-80: 8:45  am) 
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MM  846  09  <736-11 

New  Mazlco;  FHng  of  PM  of  Siwey 

January  6, 1980. 

The  plats  of  survey  described  below 
are  on  open  file  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management  Santa  Fe,  New  Mexico, 
pending  official  filing.  Effective  at  lOM) 
ajn.  on  February  17, 1969.  these  plats 
will  be  officially  filed. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  and  the  survey  of  tracts  37- 
43,  Township  6  South.  Range  19  West 
NMFM.  NM.  This  survey  was  requested 
by  the  Regional  Forester.  Southeastern 
Region,  USPS.  Albuquerque.  New 
Mexico. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boimdary.  a  portion  of  the  subdivisional 
lines  and  the  subdivision  of  section  24, 
Township  14  North.  Range  12  West 
NMPM.  NM.  This  survey  was  requested 
by  the  District  Manager,  Albuquerque 
Diatrict  Albuquerque,  New  Mexico. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  27.  Township  25  South.  Range 
24  East  NMFM.  NM.  This  survey  was 
requested  by  the  District  Manager. 
Roswell  District  Office.  RosweU,  New 
Mexico. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  noilh 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  adjusted  record  meanders 
of  a  portion  of  the  right  bank  of  the 
Nortfi  Fork  of  the  Canadian  River  in 
sections  1  and  4.  portiona  of  the 
approximated  1872  left  bank,  the  survey 
of  partition  lines  in  sections  1  and  4.  the 
survey  of  portions  of  the  1872  medial 
line  of  the  avulsed  portion  of  the  North 
Fork  of  the  Canadian  River  in  sections  1 
and  4,  and  the  survey  of  lots  in  section  4. 
Township  11  North.  Range  3  West  IM. 
OK.  This  survey  was  requested  by  the 
BLM  Area  Manager.  OUJahoma 
Resource  Area  Headquarters.  Oklahoma 
City.  Oklahoma. 


The  supplemental  plat  numbering  an 
omitted  lot  in  section  32.  Township  15 
North,  Range  13  West  IM.  OK.  This  plat 
was  requested  by  BLM  records. 

The  supplemental  plat  numbering 
omitted  lots  in  section  33,  Township  19 
South.  Range  16  East  NMPM.  NM.  This 
plat  was  requested  by  BLM  records. 

These  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office.  Bureau  of 
Land  Management  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet 
KsaeyR.WIIIiamsaB, 
Acting  Chief,  Branch  of  Cadastral  Survey. 
[PR  Doc  80-1726  Filed  1-25-89;  8:45  am] 


[AZ-021-06^4211-13;  A-1698S] 

Reelty  Action;  Exchmge  Of  PuMe  and 
Private  tends  in  Mohave  County,  AZ 

lanuary  13, 1988. 

AOCNCv:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  exchange  of  land. 


fi  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  Barton 
Walker  BelL  The  United  States 
transferred  74U0  acres  in  Mohave 
County  and  Barton  Walker  Bell 
conveyed  12.392.28  acres  in  Mohave 
County. 


kTMM  CONTACTS 

Angela  MogeL  BLM  Arizona  State 
Office.  P.O.  Box  16563.  Phoenix.  Arizona 
85011.  (802)  241-6534. 


TARV  eVORMATMN:  On 
November  10. 1988,  the  Bureau  of  Land 
Management  issued  Patent  No.  02-80- 
0008  and  Deed  No.  AZ-69-002,  pursuant 
to  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976. 
The  patent  transferred  the  followiqg 
described  land: 

Gila  and  Sah  River  Meridian,  Arixona 
T.20N..R.21W.. 
Sec  2a  EV^W)^.  I4E%NW%SWM. 
SVhNVWWV^NWMSWt4,  SVU4WV4 

SW%,  SE%: 
Sec32.NV^ 

The  areas  described  comprise  637  JO  acres 
in  Mohave  County. 

The  deed  transferred  the  following 
described  land: 

<»la  and  Salt  Rh/er  MeridiaB.  Arizona 

T.19N..R.21W, 
Sec  31.  k>U  2. 4. 7  and  0. 

The  area  described  comprises  103.80  acres 
in  Mohave  County. 


In  exchange  the  surface  in  the 
following  described  land  was  conveyed 
to  the  United  States: 

Gila  and  Salt  Rivar  Meridian.  Aiizooa 
T.  18  N..  R.  11  W.. 

Sec  1.  lots  1  to  4,  incl..  SV^NVi.  SVi; 

Sec  3.  loU  1  to  4.  incl..  SViNVi.  SVk. 

Sec.  4.  lots  1  and  2,  St^NE^.  SEV4: 

Sec  9.  all: 

Sec  10.  all: 

Sec  11,  all: 

Sec  12,  all; 

Sec  13,  all; 

Sec  14.  all: 

Sec  17.  NH.  NKSWK.  SE%: 

Sec  21,  N^NEV^,  WVi.  SEV4; 

Sec  24.  all; 

Sec  25.  all; 

Sec  29.  all: 

Sec  31.  lots  1  to  4,  incl.  EVi.  EViWVi. 
T.16N..R.12W., 

Sec  21.  WVU4E%.  WV^  SEK; 

Sec  23,  NV4.  EV4SWy4.  CJWViSW^.  SEVi; 

Sec  25,  E^  EViN^V*.  SWV4: 

Sec  27,  NE%,  NE%I<JW%,  SVUMWU: 

Sec  29.  SW%NEy4,  NEMNWV^.  S^NW%. 
SWV^,  WViSE^; 

Sec  33.  NEV^NEM.  S^^NE^^  NV^Vfc, 
SEV^SEVi. 
T.  16%  N..  R.  11  W., 

Sec  33,  E^  SViNWK.  SWK. 

The  areas  described  comprise  "i^torn 
acres  in  Mc^ve  County. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  exchange  of 
public  and  private  land. 

The  land  conveyed  to  the  United 
States  in  this  exchange  will  be 
administered  by  the  Bureau  of  Land 
Management 
lalmT.Mens, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[PR  Doc  80-1724  Piled  1-25-80;  8:45  am| 


ICA-«40-O0-:  CA  7154  WRI 

Terminalion  of  Smal  Trad 
CleeeHication  Na  <29;  CeMemie 

'  AOOtCV:  Bureau  of  Land  Management 
Interior. 

action:  Temiination  of  Small  T^act 
Classification. 


v:  This  action  tominates  Small 
Tract  Classification  No.  629  in  its  _ 

entirety  which  classified  public  land  for. 
disposition  pursuant  to  the  Small  Tract 
Act  of  193&  The  Small  Tract  Act  of  1936 
was  repealed  by  the  Federal  Land  Policy 
and  Management  Act  90  Stat  2743, 
dated  October  21, 1976.  therefore,  the 
classification  is  moot  Removal  tk  the 
classification  will  allow  an  exchange  of 
lands  with  the  Nature  Conservancy  to 
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•cqulra  habitat  for  IhiMtaMd  and 

endangarad  spaciM. 

MTK  ludy  Bowan,  BLM  California 

State  Offica.  2800  Cottata  Way.  Room 

E-2M1.  Federal  Office  Building. 

Sacramento,  California  968aS,  (910)  97B- 

4815. 

1.  Pursuant  to  the  authority  delegated 
by  Appendix  1  of  Bureau  of  Land 
Management  Manual  1203  dated  April 
14, 1087.  Small  Tract  ClaMification  Ma 
029  is  hereby  terminated: 


T.  e  Sw.  R.  22  E^ 
Sw.  31.  lols  S  thftMgh  26.  inclusive: 
Sac  32.  lots  1  tluDugh  SA.  Inclusive. 
TIm  area  dMcrilied  contains  23141  acres  in 

Riversida  County. 

2.  The  classification  segregated  the 
public  landa  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
United  States  mining  laws,  but  not 
leasing  under  the  mineral  leasing  laws, 
pursuant  to  the  Act  of  |une  1. 1038  (52 
Stat  800;  43  U.S.C  082a).  as  amended. 
The  Small  Tract  Act  of  1830  was 
repealed  by  section  702  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1970  (00  Stat  2780):  the 
classification  therefore  no  longer  serves 
a  uaeftil  purpoee. 

a.  Aooordingiy  at  lOajn.  on  February 
22. 1980.  the  lands  daacribed  In 
paragraph  1  will  be  opened  to  operation 
of  the  exchange  provisiona  of  FLPMA. 
but  not  the  other  public  land  laws,  nor 
minii«  laws,  subiect  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals  and  classifications,  and  the 
requirements  of  applicable  law. 

Dated:  lanuary  13. 1080. 
BdHaslay. 

StafDinctor. 

(PR  Doc.  aB-172S  PUmI  1-2S-40C  8:43  am) 
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lAZ  048  00  4780-111 

Artnrai;  FMng  Of  PM*  of  Survey 

January  IS,  1980. 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arisooa  State  Office.  Phoenix. 
Ariiona.  on  the  datea  indicated: 

A  plat  representing  a  dependent 
reaurvey  of  a  portion  of  the 
subdivlaional  lines,  and  a  portion  of  the 
subdivision  lines,  and  the  survey  of  a 
portion  of  the  subdivision  lines  and  a 
metes-and-bounds  survey  in  section  22. 
To%vnship  8  North.  Range  5  East  Gita 
and  Salt  River  Meridian.  Arizona,  was 
accepted  October  3. 1988.  and  was 
offidally  filed  October  8, 198& 


Thia  plat  waa  prepared  et  the  request 
of  the  U&  Forast  Sarvkse.  Region  Three. 

A  plat  rapraaaoting  a  aurvey  of  a 
portion  of  me  subdiviaioaai  linaa  and 
the  survey  of  subdivWooa  in  section  9. 
Townaldp  SO  North.  Range  5  Bast  Gila 
and  Salt  River  Meridiaa.  Arixona.  was 
accepted  October  3. 1908.  and  waa 
otBdaUy  filed  October  8. 1988. 

This  plat  waa  prepared  at  the  request 
of  the  U.8.  Forest  Service.  Grand 
Canyon  National  Park. 

A  plat  (in  two  sheets)  representing  a 
dependent  resurvey  of  portions  of  the 
south  and  west  boundaries  of  the  San 
Rafael  Del  Valle  Land  Grant  and 
portk»a  of  the  subdivisiooal  lines,  and 
the  survey  of  sabdiviaions  in  sections  10 
and  21.  and  the  metes-and-bounds 
surveys  of  lot  5.  section  10.  and  parcels 
A  and  B.  section  21.  and  in  the  San 
Rafael  Del  Valle  Land  Grant  in 
Township  23  South.  Range  22  East  Gila 
and  Salt  River  Meridian.  AitHma.  was 
accepted  October  3. 1908.  and  was 
officially  filed  October  8, 1988. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management 
Arizona  State  Office. 

A  supplemental  plat  showing 
amended  lotting  created  by  the 
cancellatiaa  of  the  unpatented  mineral 
surveys  in  section  4.  Township  14  North. 
Rai«e  9  Wast  CUa  and  Salt  River 
Meridian.  Ariaona.  waa  accepted 
October  5. 1900.  and  was  officially  filed 
October  5. 1988. 

A  aupplaasental  plat  showing 
amended  lottings  created  by  the 
cancellation  of  the  unpatented  mineral 
surveys  in  section  33.  Township  15 
North.  Rene  9  Weat  Gila  and  Salt 
River  Meridian,  Arixona.  waa  accepted 
October  5, 1988,  and  was  officially  filed 
October  5, 1988. 

A  suppleoMntal  plat  showing 
amended  lottings  created  by  the 
cancellation  of  the  unpatented  Kyeke 
Millsite.  Mineral  Survey  45ae-B  in 
section  29,  Township  15  North.  Range  9 
West  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  October  5. 1908. 
and  was  officially  filed  October  5. 198a 

These  plaU  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management  Phoenix  District  Office. 

A  supplemental  plat  showing 
amended  lotting  of  previously 
segregated  mining  claims  in  section  4. 
Towmhip  10  North.  Range  3  East  Gila 
and  Salt  River  Meridian.  Arizona,  was 
accepted  November  29. 1988,  and  was 
officially  filed  November  3a  108& 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management 
Lands  and  Minerals  Operations. 

A  plat  (in  three  aheets)  representing  a 
depaindenl  resurvey  of  portions  of  the 
south  boundary,  aubdivisional  lines. 


Homestead  Entry  Survey  373.  Tract  D 
Exemption  of  Homestead  Entry  Survey 
373.  and  the  dependent  reaurvey  of  the 
subdivision  of  sections  28  and  33:  and  a 
survey  of  subdivlsioo  of  sections  21. 22. 
27,  and  33.  and  a  survey  of  lot  1,  section 
33,  in  Township  22  North,  Range  8  East 
Gila  and  Salt  River  Meridian.  Arizona, 
was  accepted  December  13, 1988.  and 
was  officially  filed  December  22. 1008. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service,  Coconino 
National  Forest 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the 
public  for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
OfTice.  Bureau  of  Land  Management 
P.O.  Box  10603,  Phoenix.  Arizona  85011. 
laoMaMCaBey, 

Chief.  Branch  of  Cadastral  Survey. 
JPR  Doc  a»-1723  Filed  1-25-80: 8:45  ami 
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RooRy  Aclioiit  Loooo  of  Pinoc  Lonoo 


The  following  public  landa  in  the 
PIceanoe  Baain.  Rio  Blanco  County. 
Colorado  have  been  found  suitable  for 
lease  to  Colorado  State  University  for 
disturbed  land  reclamation  reaearch. 
and  will  be  so  classified  under  the 
Recreation  and  Public  Purposes  Act  as 
amended  (43  U.S.C  880  et  seq.). 


Sixth  Principal  I 

T.  2  &.  R.  08  W..  KC  4.  lots  0.  la  and  15-18 
inclusive.  A  portion  of  the  above  parcel 
containing  SO  acres  mora  or  less. 

Leasing  the  surface  of  these  lands 
does  not  conflict  with  current  or 
proposed  uses.  Leasing  is  consistent 
with  the  Piceance  Basin  Resource 
Management  Plan  and  would  be  in  the 
public  interest 

The  lease,  when  issued,  would  be 
subfect  to  the  following  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  tn  the 
appUcable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  existing  rights,  leases,  and 
reservations  of  record. 

Publication  of  this  notice  <n  the 
Federal  Bagiatar  segregaies  the  pubhc 
lands  from  all  otherforms  of 
appropriation  upder  the  public  land 
laws  and  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
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and  Public  Purposes  Act  and  the  mineral 
leasing  acts. 

For  a  period  of  45  days  from  die  date 
of  publication  of  this  notice  in  the 
Federal  Registar.  interested  persons  may 
submit  coomients  to  the  District 
Manager.  Craig  District  Bweau  of  Land 
Management  456  Emerson  Street  Craig. 
Colorado  81625.  In  the  absence  erf  any 
adverse  comments,  this  realty  ection 
will  become  a  final  determination  of  the 
Department  of  the  Interior  and  die 
classification  will  become  effective  00 
days  from  the  date  of  publication  of  this 
notice. 

Further  infonnatioa  can  be  obtained  from 
the  White  River  Reaowce  Area  (303)  878- 
3801. 


I- 

District  Manager. 

(FR  Doc  88-1781  Filed  1-38-88;  8:45  am] 


COO  010  09  8700-11;  COO-40S111 


ofPiMcLando 


The  following  pidilic  lands  near 
Rangely.  Colorado,  heve  been  found 
suitaMe  for  lease  to  Rio  Blanco  County 
for  a  historio-Baaument  to 
ooaunemorate  the  discovery  oil  and  gas 
well  drilled  in  the  Chevron  Rangely  Oil 
Field,  and  will  be  so  classified  under  the 
Recreation  and  Public  Purpoaes  Act  es 
amended  (43  US.C  809  et  seq.). 

SixihPriBdpdl 


T.  2  N..  R.  102  W..  sec  Sa  BKSEM 
NWKNWKSE^.  WV%SW14NB14NWKSEK. 
A  portion  of  the  shove  parcel  containing  1 
acre  more  or  less. 

Leasing  the  surface  of  these  lands 
does  not  conflict  with  current  or 
(Moposed  uses.  Leasing  is  consistent 
with  the  White  River  Resource  Area 
Management  Framework  Plan  and 
would  be  in  the  public  interest 

The  lease,  when  issued,  would  be 
subject  to  die  following  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  the 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  existing  rights,  leases,  and 
reservationa  of  record. 

3.  All  minerals  and  the  right  to  mine 
and  remove  the  same  are  reserved  to  the 
United  States. 

Publication  of  tfiis  notice  in  the 
Federal  Reglslsf  segregates  the  public 
lands  from  all  other  fonns  of 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Purpoaes  Act  and  the  mineral 
leasing  acta. 

I 


For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
FedanI  Registor.  interested  persons  may 
submit  comments  to  the  Disfrict 
Manager.  Craig  District  Bureau  of  Land 
Management  455  Emerson  Street  Craig. 
Colorado  81625.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  e  final  determination  of  the 
Department  of  the  Interior  and  die 
classification  will  become  effective  00 
days  fiom  the  date  of  pubication  of  thia 
notice. 

Further  information  can  be  obtained  from 
the  White  River  Resource  Area  (303)  878- 
3601. 

Wffian  |.  Pttlford.    — 

District  Manager. 

|FR  Doc  80-1782  Filed  1-25-80: 8:45  am) 


noaMy  Action;  Olroct  Sate  Of  PuMte 


The  following  described  public  lands 
have  been  examined  and  ident^ed  as 
suitable  for  direct  sale  under  Section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C  1713) 
at  not  less  than  the  appraised  fair 
market  value  (rf  $10.0004)0. 

Sixth  Principal  Mariifian.  Calaiada 

T.  1  N..  it  102  W..  sec  8.  lot  13.  Cootainiiv 

2.45) 


To  resolve  an  inadverteni 
unauthorized  use  and  occupancy  of  the 
lands,  this  parcel  would  be  offered  for 
sale  to  the  adjacent  landowners  and 
occupants,  Mr.  and  Mrs.  Robert  Cott  of 
Rangely,  Colorado. 

Sale  is  consistent  with  the  White 
River  Resource  Area  Management 
Framework  Man  and  would  be  in  the 
pubHc  interest  The  lands  are  not 
needed  for  any  resource  program  and 
are  not  suitable  for  management  by  die 
Bureau  or  another  Federal  department 
or  agency. 

The  patent  when  issued,  would  be 
subject  to  the  following  conditions: 

1.  All  existing  rights,  leases,  and 
reservations  of  record: 

2.  All  minerals  and  the  right  to 
explore,  prospect  for,  mine,  and  remove 
same  are  reserved  to  the  United  States: 

3.  Righto-of-way  for  ditches  and 
canals  are  reserved  to  the  United  States. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  the  general  mining  laws,  and  the 
mineral  leasing  acts,  except  lot  sale  as 
described.  Segregative  effect  will 
terminate  upon  patent  issuance  or  270 


days  from  publication  in  the  Federal 
Registar,  whichever  occurs  first 

For  a  period  of  45  days  from  die  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons  may 
aubmit  comments  to  the  Distiict 
Manager,  Craig  District  Bureau  of  Land 
Management  455  Emerson  Stivet  Craig, 
Colorado  81025.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  a  final  determination  of  die 
Department  of  Interior  and  the  lands 
will  be  offered  for  sale  00  days  from  the 
date  of  this  notice. 

Furttier  inforaiation  can  be  olitained  from 
the  White  River  Resource  Area  (303)  875- 
3801. 

WUBan  |.  Pulfoid.  .^ 

District  Manager. 

|FR  Doc  88-1763  Piled  1-25-eS:  845  am) 


(OR-130-08-4212-14;  QP9-1031 
Nolico  Of  Rerily  Action;  Oregon 

Bureau  of  Land  Management 


Interior. 
action:  Notice. 


:  The  following  described  land 
in  Chelan  County  is  suitable  for  direct 
sale  under  Section  203  of  die  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C  1713,  at  no  less  dian  ita 
appraised  fair  market  value  at  $7,50000. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication  of 
this  notice. 

T.27N..  R.23E.  WM..  Section  ft  Lot  ia 
comprising  3.75  acres. 

This  land  is  being  offered 
noncompetitively  to  James  and  Audrey 
Van  De  Mark  in  order  to  resolve  a 
longstanding  inadvertent  occupancy 
trespass.  It  is  not  suitable  for 
management  by  another  Federal  agency 
and  no  significant  resource  values  will 
be  affected  by  ite  disposal.  The  sale  is 
consistent  with  BIM»  planning  for  the 
land  involved  and  will  serve  the  public 
interest 

DATES:  For  a  period  of  45  days  bom  Hie 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  commento  to  the  District 
Manager,  Bureau  of  Land  Management 
Spokane  District  Office,  E.  4Z17  Main, 
Spokane,  WA  99202.  In  die  absence  of 
timely  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 


rARv  mnmumoH.  The  land 
described  is  hereby  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
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from  sal*  under  the  above  died  •tatute. 
fnr  270  days  or  until  title  transfer  is 
completed  or  the  segrafation  is 
terminated  by  publication  in  the  Fedaial 
IMMar.  whichever  occurs  first. 

Tne  pa  lent  when  issued,  will  contain 
a  reaervation  to  the  U.S.  of  all  minerals 
and  the  right  to  construct  ditches  and 
canals.  The  patent  will  also  be  subject 
to  an  existing  right-of-way  and  the 
reservation  of  section  24  of  the  Federal 
Power  Act  Detailed  information 
concerning  these  reservations  as  well  as 
specific  conditions  of  the  sale  sr* 
available  for  review  at  the  above 
address. 

Duuicl  Manager. 
DaiK  January  IS.  IMB. 

IFR  Doc  W-17M  PIM  1-3ft-«0:  ft4S  mb| 


11-11:  OK  NM 


,  Coinanclw  County,  OK 

r:  Bureau  of  Land  Management, 
Interior. 

ACnOM:  Notice  of  realty  action: 
Recreation  and  Public  Purpoaes  (RAPP) 
Act  daaaification:  Oklahoma. 

■UMMSirr  The  following  described  land 
has  been  examined  and  found  suitable 
for  dassiflcation  for  oonvcyance  under 
the  provisions  of  the  Recreation  and 
Public  Purpoaes  (RlkPP)  Act  as  amended 
(43  U.S.C  889  et  seq.) 


T.  3  N.  R.  11 W.. 

Sk.  19k  NHNEH. 
CunUiining  10 1 

The  land  was  examined  In  response  to 
RAPP  application.  Serial  Number  OK 
NM  8888a  filed  by  the  Medicine  Park 
Board  of  Education  propoalng  to  use  the 
land  for  an  athletic  held,  a  picnic  area, 
recreational  community  events,  and 
ecosystem  area  for  the  sdence  protects. 

Tti*  land  Is  not  needed  for  Federal 
purposes.  Conveyance  la  consistent  with 
current  BLM  land  use  planning  and 
would  be  In  the  public  interest. 

The  patent  when  Issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reaervations: 

1.  Proviaiona  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
appliatble  regulations  of  the  Secretary 
of  Interior. 

L  All  minerals  shall  be  reserved  to  the 
United  SUtes.  together  with  the  right  to 
prospect  for.  mine,  and  remove  the 
minerals. 

pubUcalioo  of  this  Notice  in  the  I 


the  land  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws.  Induding  the 
general  mining  laws,  except  for  lease  or 
conveyance  under  the  Recreetion  and 
Public  Purposes  Ad  and  leasing  under 
the  mineral  leasing  laws.  The  segregate 
effed  will  terminate  upon  issuance  of  a 
patent  18  months  following  the  issuance 
of  this  Notice,  or  upon  publication  of  a 
notice  of  termination.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
Notice  in  the  Fedetal  Regislar  interested 
persons  may  submit  comments 
regarding  the  proposed  conveyance  or 
dassiflcation  of  the  land  to  the  Bureau 
of  Land  Management.  Distrid  Manager, 
Tulsa  District  Office.  96S22-H  E.  47th 
Street  Tulsa.  OK  74145.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director  who  may  vacate  or  modify  this 
realty  action.  In  the  abaence  of  any 
adverse  comments,  the  dassiflcation 
will  become  effective  00  days  from  the 
date  of  publication  of  this  Notice. 

mi  mMfTNM  MPOIMATION  OONTACT: 
Paul  Tanner.  Area  Manager,  or 
Jacqueline  Grattoa  Program  Leader. 
Oklahoma  Resource  Area.  (406)  231- 
5401. 


Diatrict  Monagar. 

(Fit  Doc  a»-l7m  Piled  1-2S-«8: 8:46  an| 
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HIT  880  88  M18  881 

Utah  Vamal  OMrtet; 


Interior. 


Bureau  of  Land  Management 


I  Notice  of  Intent  to  Develop  a 
Resource  Management  Plan  and 
Environmental  Impact  Statement  for  the 
Diamond  Mountain  Resource  Area. 


f.  The  Diamond  Mountain 
Resource  Area  of  the  Utah  Vernal 
District  is  undertaking  s  resource 
management  planning  effort  and 
environmental  impact  statement 
scheduled  for  completion  In  1902.  The 
approved  Resource  Management  Plan 
(RMP)  will  provide  overall  management 
direction  for  approximately  15-20  years. 
Necessary  amendments  to  the  approved 
plan  will  keep  the  document  cxirrent  and 
viable.  Public  comment  will  be  soUdted 
throughout  the  planning  process. 


r  ANY  MFONMATIOMC  The 
Diamond  Mountain  RMP/EIS  is  needed 
to  consolidate,  modify,  update,  and 
expand  the  dedslons  in  the  existing 
Browns  Park.  Diamond  Mountain,  and 


Ashley  Creek-Duchesite  Management 
Framework  Plans  (MFPs)  completed 
during  the  period  1977  through  1979.  The 
RMP  will  bring  forward  valid  existing 
dedsions  from  these  MFPs, 
incorporating  dedsions  fh>m  MFP 
amendments  and  other  approved 
planning  documents  developed  since 
1979.  The  RMP/EIS  will  also  incorporate 
needed  dedsions  relating  to  policy  and 
regulatory  changes  Initiated  or  enaded 
since  1978. 

The  Diamond  Mountain  Resource 
Araa  is  responsible  for  management  of 
BLM-administered  lands  and  minerals 
on  approximately  OSSJXX)  acres  in 
Daggett  and  Duchesne  Counties  and  that 
portion  of  Uintah  Counfy  west  of  the 
Green  River.  These  counties  are  located 
in  northeastern  Utah. 

The  RMP  will  coordinate  management 
of  federal  lands  administered  by  the 
Bureau  within  the  resource  area  «vith  the 
management  of  the  State  of  Utah;  the 
Ute  Indian  Tribe:  federal  agendes  such 
as  the  National  Park  Service.  U.S.  Forest 
Service,  and  Bureau  of  Indian  Affairs;  as 
well  as  other  counfy  and  private 
entities.  It  will  coonlinate  management 
of  the  federal  sub-surface  mineral  estate 
with  the  private  or  other  non-federal 
surface  owner.  It  wrill  also  coordlante 
management  with  adjoining  BLM 
districts  in  both  Wyoming  and  Colorado; 
as  well  as  the  Price  Resource  Araa 
(Moab  District),  the  Bear  River  Resource 
Area  (Salt  Lake  City  District),  and  the 
BookcUffs  Resource  Area  (Vernal 
District)  within  Utah. 

Issues,  problems,  and  concerns  arising 
since  the  completion  of  the  MFPs  in  1979 
have  been  grouped  into  the  following 
broad  categories: 

(1)  Access  and  transportation  needs 

(2)  Mineral  leasing  and  development 

(3)  Spedal  management  areas 

(4)  Multiple-use-balance  between  land 
uses  (oil/gas.  mining,  livestock  grazing, 
timber  harvest,  rights-of-way)  and 
resource  protection  (archeology, 
paleontology,  wildlife  habitat  soil/ 
water/air/vegetation,  threatened  and 
endangered  plants  and  animals.) 

Spedal  management  needs  have  been 
tentatively  identified  for  Browns  Park. 
Pariette,  Red  Mountain,  Castle  Cove. 
Cowboy  Bench.  Leere  Canyon,  Uintah 
Mountain  South  Footslopes,  and  Nine 
Mile.  Areas  of  Critical  Environmental 
Concern  (ACEC).  therefore,  are  being 
studied  for  these  lands.  Public 
nominations  are  being  solldted  to 
identify  appropriate  ACECs.  Comments 
on  the  8  tentatively  proposed  ACECs  or 
nominations  on  new  ones  should  be 
submitted  to  the  team  leader. 
Nominations  must  indude  s  map  as  well 
as  a  discussion  on  why  an  ACEC  is 


necessary  and  what  spedal 
manasement  would  be  proposed. 

Public  participation  is  b^ng  sou^t  at 
this  initial  stage  in  die  plamuog  process 
to  ensure  the  RMP/EIS  addresses  all 
issues,  problems,  and  concerns  from 
anyone  interested  in  the  management  of 
the  resource  area. 

Initial  scoping  for  the  environmental 
impact  statement  took  place  during  the 
month  of  November  with  public 
workshops,  an  introductory  mailing  and 
a  media  release. 

Comments  and  input  will  be  solidted 
throughout  the  RMP/EIS  process, 
however,  initial  i^^  on  issues  or  ACEC 
nominations  to  be  oonsidensd  should  be 
submitted  to  the  team  leader  by 
February  28, 1969. 

Formal  public  partldpation  will  be 
requested  again  for  review  of  the  draft 
RMP/EIS  (1991)  and  proposed  RMP/ 
Fuial  EIS  (1992).  Notice  of  availabilify  of 
these  documents  will  be  published  at 
the  appropriate  Items. 

The  RMP  will  be  developed  by  an 
interdisdplinary  team  composed  of  BLM 
resource  specialists.  The  team  wiU  have 
a  team  leader  and  qiecialists  in  realfy, 
wildUfe  (including  threatened  and 
endangered  animals),  forestry,  fire 
management  archaeological  and 
paleontological  resource  protection, 
minerals,  soil/water/aii,  range,  and 
vegetation  (induding  threateneid  and 
endangered  plants). 

ran  RMTNn  mfommtion  oohtaci: 
Penelope  Smalley.  Team  Leado'.  Bureau 
of  Land  Management  Vernal  Distrid 
Office.  170  Soutfi  500  East  VemaL  UT 
8407&  Phone:  (801)  78»-1362  duiti«  the 
houn  of  7:45  a  jn.  to  4:30  p  jn..  Monday 
thorugh  Friday. 

Dated:  Januaiy  17, 198B. 


Acting  State  Dinetor. 

(PR  Doc  80-1786  Filed  1-25-88;  8:45  am] 


(CO-010-09-4320-02] 

CraiQ,  Colorado  Advtoopy  CouncN 


Time  and  Date:  March  8, 1980.  at  10  a  an. 

Place:  BLM-Craig  Distrid  Office,  455 
Emerson  Street  Craig,  Colorado. 

Status:  Open  to  public;  interested 

persons  may  make  oral  statements 
at  10:30  a  jn.  Summary  minutes  of 
the  meeting  will  be  maintained  in 
the  Craig  District  Office. 

Matters  To  Be  Considered: 

1.  Elections  of  Officers 

2.  Recreation  2000 

3.  Weed  Control 


4.  Distrid  Riparian  Plan 
Contact  Fenon  for  Mmv  Information: 
Maty  ftessley.  Ctaig  Distrid  Office. 
455  Emerson  Street  Craig.  Colorado 
8162&-1120.  Phone:  (308)  824-6261. 
Dated-  January  20, 1988. 
WllliaB|.Pullbnl. 
District  Manager. 

(FR  Doc  88-1865  Filed  1-2S-88: 8:45  am] 
tC00i«t 


AvalatWy  of  Plan  of  Opor aUuiia  and 
Envlronwatitai  Aaaaaamam  Cowtlnuad 
Opaw  Uoiia.  FronMar  Oaophyalcal  Co, 
no  TMelnl  NaUoiMl  PTMarvo.  TX 

Notice  Is  hereby  given  in  accordance 
with  section  9.52(b)  (rf  Title  36  of  ttie 
Code  of  Federal  R^gulatioiis  that  die 
National  Park  Service  has  received  from 
Frontier  Geophysical  Co.,  a  Man  of 
Operations  for  oondoding  a  geophysical 
exploration.  Lanoe  Rosier  Unit  Kg 
Thicket  National  Preserve.  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  pablic  review  and 
comment  for  a  period  of  90  days  from 
the  pubUcation  date  of  tUs  notice  in  the 
Office  of  the  Superintendent  Big  Thicket 
National  Preserve,  3766  Kfilam, 
Beaumont  Texas;  and  the  Soudiwest 
Regional  Office.  National  Paric  Service, 
1220  South  St  F^ands  Drive.  Room  347, 
Santa  Fe,  New  Mexico.  Copies  are 
availaUe  from  the  Southwest  Regional 
Office.  P.O.  Box  726,  Santa  Fe,  New 
Mexico  67504-0728.  and  will  be  sent 
uponieqnest 

Date:  Januaiy  12.  igea 
RkhaidMaiks. 

Acting  HegioaaJ  Director.  Soutitwest  Regioa. 
(FR  Doc  80-1857  Filed  1-25-88;  845  am] 
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Caneaiadon  of  a  Nodoo  of  InlanI  to 


Stataniant 


r:  Notice  is  hereby  given  that 
the  National  Paiic  Service  is  cancelling 
the  notice  issued  in  the  Fodanl  Ragislar 
of  September  12. 1980  (45  FR  60495).  for 
the  preparation  of  an  Environmental 
Impact  Statement  on  the  New  River 
Gorge  National  River.  A  General 
Management  Man.  with  an 
Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact  was 
issued  November  11. 1982. 

RM  RMTHni  WrOWMATIOli  CONTACT 

Jacob  Hoogland.  Chief,  Environmental 
Compliance  Division.  National  Park 


Service.  US.  Department  of  the  Interior. 
Room  12ia  ledi  and  C  Streets  NW.. 
Washington.  DC  2024a  telephone  (202) 
343-2163. 

Date:  January  IS,  ISSa 
CaiaU  D.  Panan. 
Associate  Director,  /Vanning  and 
Development  National  Park  Senrice. 
[FR  Doc.  89-1855  Filed  l-2S-a8;  8:45  am] 
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Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Thursday.  January  26, 1989,  at 
1:30  pjn..  in  the  Executive  Conference 
Room  at  the  National  Capital  Planning 
Commission,  1325  G  Street  f^W., 
Washington,  DC 

The  Commission  was  established  by 
Pub.  L.  99-652.  for  tiie  purpose  of 
advising  the  Secretary  of  the  Interior  or 
the  Administrator  of  the  General 
Services  Administration,  depending  on 
which  agency  has  jorisdidian  over  the 
lands  invdved.in  die  matter,  on  pobqr 
and  iHocedures  for  estabUshment  of 
(and  proposals  to  estabbdi) 
commemorative  works  in  the  Distrid  of 
Columbia  or  its  environs,  as  well  as 
such  other  matters  concerning 
commemorative  wcwks  in  the  Nation's 
Capital  as  it  may  deem  appropriate.  The 
Commission  evaluates  eadi  memorial 
proposal  and  oaakes  reoommendatioiis 
to  the  Secretary  or  the  Administratar 
«vith  resped  to  appn^itiateness,  site 
location  and  design,  and  aerves  as  an 
information  focal  point  for  those  seekli^ 
to  ered  memorials  on  Federal  land  in 
Washington.  DC  or  its  environs. 

The  memben  of  the  Commission  are 
as  follows: 

William  Penn  Mott  Jr.  Chairman. 

Diredor.  National  Park  Service. 

Washington,  DC 
George  M.  White,  Archited  of  die 

CapitoL  Washington,  DC 
Honorable  Andrew  J.  Coodpaster. 

Chairman,  American  Battie 

Monuments  Commission,  Washingtoo. 

DC  . 
J.  Carter  Brown,  Chairman,  Commission 

of  Fine  Arts.  Washington,  DC 
Glenn  Urquhart  Chairman,  National 

Capital  Planning  Commission. 

Washington,  DC 
Honorable  Marion  S.  Barry,  Jr.,  Mayor  of 

the  Distrid  of  Columbia,  Washington. 

DC 
John  Alderson,  Administrator,  General 

Services  Administration,  Washington. 

DC 
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Honorabto  PMnk  Cariuod.  Secretary  of 

Defense.  Weehington.  DC 

The  puipoee  of  the  meetinf  will  be  to 
review  and  take  action  on  the  following: 

L  Women  in  MiliUry  Service 
MeoMria]  to  honor  women  who  have 
■erved  in  the  Aimed  Force*  of  the 
United  State*,  autboriaed  by  Pub.  L  W- 
eia  November  tt.  1986^ 

—Review  of  Criteria  for  the  Deaign 
Competition: 

a.  Memorial  Detign  Requirement*  and 
Limitation*. 

b.  Prceentatioo  Reaulrement*. 

IL  Con*ideratioo  of  poiidee  relating  to 
the  reoopoitioo  of  private  contribution* 
to  memorial*,  museum*,  and  other 
cultural  fadlitie*  on  public  land*  in  the 
National  Capital,  a*  originally  propoeod 
by  the  National  Capital  Planning 
Commi**ion. 

Dale:  |anuary  17.  IMB. 


lUgionai  Dindor.  Natkmal  Capital  lUghn. 
IFK  Doc  8a-188S  Filed  1-2S-«0:  •:4S  amj 


MTDItTAIl  COMMDICI 


Co; 

^__  Km*, 

and  OMBwa  CountwSi  III 

Applicant  ha*  Bled  a  notice  of 
exemption  under  40  CFR 11S2  Subpart 
f—Sxmnpt  Abandonments  to  abandon 
31 JS  milae  of  raiUine*  between:  (1) 
mllapoat  16B3  at  Penn  )unction.  Grand 
Rapid*.  ML  and  milepost  101.40  at 
Muakagoo.  Ml:  and  (2)  between  milepoet 
1 J  at  Mama.  MI  and  milepoet  &0  at 
Coopersville.  ML  The  Unee  are  in  Kent. 
MuekMon.  and  Ottawa  Coontlea.  Ml. 

AppUcant  ha*  certified  that:  (1)  No 
local  traffic  ha*  moved  over  the  line*  for 
at  laaat  2  years:  (2)  any  overhead  traffic 
on  the  linee  can  be  rerouted  over  other 
linM:  and  (3)  no  fbtmal  complaint  filed 
by  a  u*er  of  rail  eervlce  on  tlic  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  euch  u*er)  regarding 
cassation  of  service  over  the  line*  either 
i*  pentttng  widi  the  Commi**ion  or  with 
any  U.8.  Dl*trlct  Court  or  ha*  been 
decided  In  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  ha*  been 
notified  in  writing  at  leaat  10  day*  prior 
to  the  fUii^  of  dii*  notice. 

A*  a  condition  to  u*e  of  thi* 
exemption,  any  employee  affected  by 
the  abandonment  *hall  be  protected 
under  Ongon  Short  Line  R.  Co.— 
Abandonment— Goehen,  360  LCC  91 
(1970).  To  addre**  whether  thia 


condition  adequately  protect*  affected 
employeea.  a  petition  for  partial 
revocation  under  40  U.&C  10606(d) 
muet  be  filed. 

Provided  no  formal  expreaaion  of 
intent  to  file  an  offer  of  financial 
a**i*tanoe  ha*  been  received,  thi* 
exemption  will  be  effective  on  February 
25. 1880  (unlee*  *tayed  pending 
reconaideration).'  Petition*  to  *tay  that 
do  not  involve  environmental  i**uea,* 
formal  expre**ion*  of  intent  to  file  an 
offer  of  financial  a**i*tance  under  40 
CFR  llS2.27(c)(2).*  and  traU  uee/rail 
banking  atatement*  under  40  CFR 
11S2J0  muet  be  filed  by  February  6. 
1000.*  PititioD*  for  recoo*ideration  and 
requeet*  for  public  u*e  condition*  under 
40  CFR  1162J6  muet  be  filed  by 
February  IS.  1960  with:  Office  of  the 
Secretary.  Caee  Control  Branch. 
Interetate  Commerce  Commi**ion. 
Washington.  DC  60423. 

A  copy  of  any  petition  filed  with  the 
Commieaion  *hould  be  tent  to 
epplicant'*  repreeentative:  Kevin  M. 
Shey*.  Weiner.  McCaffrey.  Brodaky.  ft 
Kaplaa  PC  13S0 New  York  Ave..  NW.. 
Suite  60a  Waahington.  DC  20006^707. 

If  the  notice  of  exemption  contain* 
fal*e  or  misleading  information.  u*e  of 
the  exemption  i*  void  ab  initio. 

Applicant  ha*  filed  an  environmental 
report  which  addre**ee  environmental 
or  energy  impact*,  if  any.  from  thia 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  a**e**ment  (BA).  SEE 
wiU  i**ue  the  EA  by  January  31. 1966. 
Intereeted  person*  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115.  Interetate  Commerce  Commi**ion. 
Waahington.  DC  20423)  or  by  calling 
Cari  Bauach.  Chief.  SEE  at  (202)  275- 
7310.  Comment*  on  environmental  and 
energy  coocem*  must  be  filed  within  15 
days  after  the  EA  become*  available  to 
the  public 

Environmental  public  use.  or  trail 
uee/rail  banking  condition*  will  be 

*  TIris  to  Iha  anMUvt  ^la  (or  pwyoMS  of 
contM—iWwi  of  Hw  ifiwcttoii 

*  A  May  will  bo  raotteaiy  looMd  by  liM 
CowilwlMi  la  ilioao  pfoooodiasi  whora  an 
lafonaod  daciataii  oa  oavlfoaaaalai  iMiiaa  (wiMOtar 
Miaad  by  a  partir  or  bv  Mm  flocaoa  of  bargy  and 

HIVW6^BB66I  Wk  iV  ■HBpSHBSWI  ■nOT«^BllOll| 

oaaaoi  bo  bm4o  prior  !•  Mm  oUactlva  data  of  tbo 
aotlcaofowaitiMoo  Sm  E)t»mpUim  of  Om-of- 
StrrictKailUmt,*  LCCJd  «e  (1SSS).  Any  antily 
aaahln*  a  atoy  lii»ot»lBS  awirlioi— olol  coacama  la 
mroiiraead  lo  ilia  Ma  tmmmm  aa  aooa  aa  poaalbia  la 
ordor  lo  ponall  Ikta  Coaioaiilnn  to  raviow  aad  aci 
oa  Uw  roquart  boforo  iho  offadlvo  data  of  Itiia 
ounaptlon. 

*  Set  ExmnpL  of  Kail  Abondonmmitl  Offart  of 
Fiman.  Afdtl,  4  LCCJd  IS*  (1*S7).  oad  Ifawl  nilaa 
piW'f'-Ttf  tn  Ttif  riiwri  taiMw  ■*  Paraaitui  n 
t9S7  |SX  Pit  4SM0-«SMS). 

«  Tha  Cooualaaioa  avUI  accept  a  lalo-fUod  trail  oae 
atoiaoMnt  ao  loas  aa  H  ratalm  tMriadteUoa  to  do  aa 


Imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  |anuary  IB,  1980 

By  the  Conunission.  Jane  F.  MackaH. 
Director.  Office  of  Proceedings. 
Nateta  R.  McCee. 
Secretary. 
IFK  Doc  80-1736  Filed  l-ZS-SB:  8:4S  am) 


(Doekat  Na  AB-66  (8ub4to.  267X)] 


ON 

Applicant  has  filed  a  notice  of 
exemption  under  46  CFR  1152  Subpart 
F— Exempt  Abandonments  to  abandon 
Its  14.72-mile  line  of  railroad  between 
milepost  44.78  at  Freeport  and  milepost 
56.50  at  Urichaville,  in  Tuscarawas  and 
Harrison  Counties.  OH. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  govenunent  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  300  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employee*,  a  petition  for  partial 
revocation  under  40  U.S.C  10605(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
aasistance  has  been  received,  this 
exemption  will  be  effective  on  February 
25. 1986  (unles*  *tayed  pending 
reconaideration).  Petition*  to  *tay  that 
do  not  involve  environmental  i**ue*,' 


■  A  suy  will  ba  rouiinaiy  laauod  by  dw 
CominlMtow  In  thoaa  prooaadinsa  whaia  an 
infonoed  dadakm  on  anvlronnMntal  iaaoaa  (whether 
ralaed  by  a  parly  or  by  iha  Section  of  Eoeisy  and 
Eavlfoamcni  In  itt  independent  InveatigalionI 
caaoot  be  made  prior  lo  the  effeclive  date  of  the 
itotlce  of  exemption.  Se»  Sxtrntion  of  Oul-of-Servici 
Rail  Unm.  4  LCC  2d  400  (1SS*).  Any  entity  seeking 
a  atay  involving  enviroMnental  ooncama  i« 
ancowaged  to  file  it*  roqooit  at  aooa  a*  poaail>le  in 

ConlHMcd 
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formal  expres*ions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(cH2).*  and  trail  use/rail 
banking  statements  imder  49  CFR 
1152.29  must  be  filed  by  February  6, 
1909.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  15, 1969,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Patricia  Vail 
CSX  Transportation.  Inc.  500  Water 
Street,  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandomnent 

The  Section  of  Energy  and 
Enviroiunent  (SEE)  will  prepare  an 
environmental  a**e**ment  (EA).  SEE 
will  issue  the  EA  by  January  31. 1909. 
Jntere*ted  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115.  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Cari  Bausch.  Chief.  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Enviroiunental  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decisioiL 

Decided:  January  18, 1989. 

By  tl>e  Commission.  Jane  F.  MackalL 
Director,  Office  of  Pnx^edings. 
Norata  R.  MoGaa. 
Secretary. 
(FR  Doc  80-1737  Filed  1-25-80: 8:45  am] 


DEPARTMENT  OF  JUSTIC£ 

LodQifiQ  of  Conaant  Dacraa  Purauant 
to  tno  CofnpfOlMfMivo  EnvwoniiMntai 

Act 

In  accordance  with  Department 
policy,  28  CFR  5a7,  notice  is  hereby 
given  that  on  January  5, 1969,  a 


order  to  permit  thia  Commiaaion  to  review  and  act 
on  the  requeat  before  the  effective  date  of  thia 
exemption. 

*  See  ExenipL  of  Hail  Abandomnent — Offers  of 
Finan.  AuitL.  4  LCC  2d  164  (19S7).  and  Anal  rules 
published  in  the  Fadatal  Ragiatar  on  December  22. 
1987  (52  FK  40440-48446). 

*  The  Commiaaion  «viU  accept  a  late-filed  trail  use 
atatement  ao  long  aa  it  retains  iurisdiclion  lo  do  sa 


proposed  Consent  Decree  in  United 
States  V.  The  B.F.  Goodrich  Company 
ail  J  The  BOC  Group.  Inc..  Civil  Action 
No.  89-0005-P(CS),  was  lodged  with  the 
United  States  District  Coiul  for  the 
Western  District  of  Kentucky.  The 
Complaint  filed  by  the  United  States 
sought  injunctive  relief  and  response 
costs  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  as  amended  (the  Act), 
against  the  B.F.  Goodrich  Company  and 
The  BOC  Group,  Ina  The  Complaint 
alleged  that  the  defendants  disposed  of 
wasted  and  hazardous  substances  at 
two  sites  which  appear  on  the  National 
Priorities  List  ("NPL").  promulgated 
pursuant  to  the  Act  The  Complaint 
further  alleges  that  releases  of 
hazardous  substances,  pollutants  and 
contaminants  have  occurred  at  the  sites 
and  have  contaminated  surface  and 
subsurface  soils  at  the  sites  and 
groundwater  under  the  sites. 

Under  the  proposed  Q>nsent  Decree, 
the  defendants  wiU  be  liable  for  EPA's 
past  response  costs  of  $386,061.98.  will 
implement  the  remedy  selected  by  EPA 
through  a  remedial  design/remedial 
action  plan,  and  will  conduct  any 
operation  and  maintenance  functions 
connected  with  the  remedy. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Cmnment*  *hould  be  addressed 
to  the  A*si*tant  Attorney  General,  Land 
and  Natural  Resources  Division.  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington.  DC 
20044,  and  should  refer  to  United  States 
V.  The  B.F.  Goodrich  Company  and  the 
BOC  Group.  Inc..  D.J.  Ref.  90-11-2-414. 

The  proixwed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Western  District  of  Kentucky,  510  W. 
Broadway.  10th  Floor.  Louisville. 
Kentucky:  (2)  the  U.S.  Environmental 
Protection  Agency,  Region  4, 345 
Coiulland  Street  NE,  Atlanta,  Georgia; 
and  (3)  the  Environmental  Enforcement 
Section,  Land  &  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
10th  A  Pennsylvania  Avenues,  NW. 
Washington,  DC  Copies  of  the  proposed 
Decree  may  be  obtained  by  mail  fi^m 
the  Environmental  Enforcement  Section 
of  the  Department  of  Justice,  Land  and 
Natural  Resource*  Division,  P.O.  Box 
7611.  Benjamin  Franklin  Station, 
Washington,  DC  20044-7611,  or  iri 
person  at  the  U.S.  Department  of  Justice 
Building,  Room  1517, 10th  Street  and 
Pennsylvania  Avenue,  NW,  Washington. 
DC  Any  request  for  a  copy  of  the 
proposed  Consent  Decree  should  be 
accompanied  by  a  check  for  copying 


costs  totalling  $5.20  ($0.10  per  page) 
payable  to  "United  States  Treasurer." 
Roger  |.  Manuila. 

Assistant  Attorney  General.  Land  ^Natural 

Resources  Division. 

(FR  Doc  80-1706  Filed  1-2S-80:  ^45  am) 


Lodging  of  Conaant  Dacraa 
to  ttio  CioMi  Watar  Act;  UnHad 
V.  IMropoMan  St  Loida 
Diatrict.ataL 


In  accordance  with  Departmental 
policy,  28  CFR  5a7.  notice  is  hereby 
given  that  on  December  2a  1988.  a 
proposed  Consent  Decree  in  United 
States  V.  Metropolitan  St  Louis  Sewer 
District,  et  oL  ("MDS")  Civil  No.  88- 
543-C-4,  wa*  lodged  with  the  United 
State*  District  Court  for  the  Eastern 
Diatrict  of  Mi**ouri.  The  proposed 
Consent  Decree  arises  from  a  dvil 
action  filed  on  March  22, 1988  under  the 
aean  Water  Act  33  U.S.C  1251  et  seq. 
The  complaint  alleged  that  the 
Metropolitan  St  Louis  Sewer  District 
("MSD")  had  violated  the  Qean  Water 
Act  by  discharging  pollutants  and 
omtaminants  from  its  Bissell  Point 
Sewage  Treatment  Plant  and  from 
several  sewer  interceptor  lines  without 
a  National  Pollutant  Discharge 
Elimination  System  Permit  ("NPDES 
Permit")  issued  pursuant  to  section  402 
of  the  Clean  Water  Act  33  U3.C  1362. 
The  complaint  also  alleged  that  MSD 
had  violated  the  Clean  Water  Act  at  a 
number  of  its  other  sewage  treatment 
facilities  by  discharging  pollutants  or 
contaminants  in  violation  of  the  NFDES 
Permits  lor  those  facilities.  The  consent 
decree  requires  MSD  to  construct  the 
facilities  believed  necessary  to  achieve 
compliance  with  the  Clean  Water  Act  at 
all  of  its  sewage  treatment  plants  and 
sewer  interceptor  lines  and  to  pay  a 
dvil  penalty  of  $10aO0O  to  the  United 
States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  Land  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  2053a  and 
should  refer  to  United  States  v. 
Metropolitan  St  Louis  Sewer  District,  et 
oL  DJ  Ref.  90-5-2-1-595. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of 
Missouri,  812  North  Seventh  Street 
Kansas  City,  Kansas  661(n.  Copies  of 
the  Consent  Decree  may  be  examined  at 
the  Environmental  Enforcement  Section. 
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Land  and  ^4«tur•l  Resources  Diviiioo. 
DeparUnent  of  |uaUc«.  Room  1748,  Ninth 
Street  and  Pennsylvania  Avenue.  NW^ 
Washington.  DC  2063a  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  plaaaa  enclose  a  check  in  the 
amount  of  SS.10  (10  cants  per  page 
reproductioQ  coat)  payable  to  the 
Treasurer  of  the  United  States. 
DonMA-Can. 

Actii9  Aa»mtont  Attormy  Cmteml.  Land  and 
NaUirol  Bmotucm  Divkioa. 
in  Doc  W-17M  nM  1-4S-I8(  ft46  am) 


to  ttw  NaHonal 
Aelolll 


OSI/Mctwofk 

Notice  is  hereby  given  that,  pursuant 
to  section  0(a)  of  the  National 
Cooparatlve  Research  Act  of  1964. 15 
UAC  «01  •*  #«9  ("the  Act"),  the  09I/ 
Network  Manaflenent  Forum,  (the 
"FoniiB**)  has  fUad  an  additional  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  diadoaing  additiona  to  its 
membcrehip.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extendii^  the  protections  of  section  4  of 
the  Act  limiting  the  recovery  of  antitrust 
plaintiffis  to  actual  damages  under 
specUled  drcumstancea. 

On  October  21. 1000,  the  Forum  filed 
its  original  notiflcatloa  pursuant  to 
sectloa  OCa)  of  the  Act.  The  Depertment 
of  Justice  published  a  notice  in  the 
Fmiami  tafftHm  pursuant  to  section  0(b) 
of  the  Ad  on  December  &  lOOa  SO  PR 
40B1S. 

The  idenUties  of  the  addiHonal  parties 
to  the  venhwe  are  given  below: 


CEC  Pimey  Ttlecoaununlcatioas  Lid..  Stoks 

Wofta  P.O.  Box  SS.  Ttiephona  Road 

CovanlTT.  CVS  IHJ.  aigb    ' 
Nippon  Tilsgwpli  and  Tale 

10-lt7A  0-11  MMoriClw  S  ( 

Mesaalteo-flht.  Tokyo  IMi  I 
MQ  Tsimiii—MifatlnM  701  Ooath  IXtk 

Stoeei  Ariii«t<».  VA  mas.  USA 
Micfolel  Uaiiled.  nOMOl  West  Coofsia 

Street.  Vsocouver.  British  ColumbU  V8B 

BCaCenMie 


N««»faftd9i  Nstworiu  Corporattoa.  000  Mafcfc 
Road.  Ra  Box  laooa  KMWta.  Ontario  K2K 
2C.  Canada 

Tillwsf  Talacommunlcatioaa. 
HuJtaditikoa.  CH-ae»4.  Bwritaariand 

PliUifW  TaleB—iaiHratlrMi  and  Data 
.  8-17SML  Malta.  Swadaa 


Coinpviroi.  A  divishM  at  Modcomp.  an  AEG 

Coaapany.  2N  Ethan  AUen  Hi«lnvay. 

RidfedeldCT  00077.  USA 
NCR  Corporation.  1700  South  Patterson 

Boulevard.  Daytoa  OH  45478.  USA 
Bull  S.A.  00  Rt  de  Versaillet-BPS. 

LxMivedannea.  7043a  Phince 
Prints  Conpular.  Inc  800  Old  Connecticut 

Path.  PMainahaak  MA  01701.  USA 
Telindus  N.V,  Geldaaaaksabaan  336.  Leuvan 

3090.  Belgiain 
SieoMfis  AG.  Otto-Hahn-Rtng  0.  D-800a 

lt<unich  as.  Germany 
Kokosai  Denshia  Dsnws  Co.  Ltd..  KDD 

Kamifukeoka  RAD  Labs.  3-1-15  Ofcara 

Kamifokeoka-aM.  Saitama.  380.  |apen 
Tolwatch.  1141  Hswks  PNght  Court  El 

Dorado  Hills.  CA  06080.  USA 
Tsch  Nel  Deta  Praducta.  Uaiited.  0  Haslmere 

Way.  Banbury.  Oxen  OXlO  flTY.  England 
NEC  America.  Inc.  0  Old  Sod  Faroi  Road. 

Melville.  NY  11747.  USA 
Racal-MUfo.  P.O.  Box  407044.  PL  Lauderdale. 

PL  S334O-7044.  USA 
CNCP  Tsleco— nteatfcws.  330  Bloor  Street 

West— ISth  PVwr.  Toronta  Ontario  MBX 

2W0,  Canada 
NIxdorf  Cooipator  Engineering  Corporation. 

2630  Mission  Cotlefs  Boulevard.  Senta 

aafa.CA  06064.  USA 
Gonial  Technokigy  Canter.  Contei  Plan 

Buildia«.  3015  Lse  Jackson  Highway. 

Fairfax.  VA  22093-3346.  USA 
Spider  Systems  Ltd..  66  Bennington  Road. 

Edfaibargh.  EHB  5|Q.  Bngland 
Fuiitsu  America.  Inc..  3066  Orchard  Drive. 

San  |oaa.  CA  95134-3017.  USA 

loesph  H.  WldaMT. 

Dinctor  ofOpanHionM.  Aadtniai  Divmoa. 

|PR  Doc  00-1706  PUed  1-36-60: 0:45  am] 


OCFARTMDfT  OF  LAMU 


AotfJTFA); 


tfJTf 
(MA) 


;  bnploymant  and  Training 
AdmiolatratiaB.  Labor. 

:  Notice;  request  for  comments. 


»:  For  PragvwB  Year  (FY)  1900 

(July  1. 100»-|ua*  M^  im»>  t^ 
Department  of  Labor  will  retain  the 
same  basic  methodology  for  aetting 
Indian  and  Native  Amerkwi  (INA) 
performance  standards  that  was 
previously  adopted  lor  and  implemented 
during  FY  1967  (July  1. 1067— June  3a 
1000).  Thia  metfaodolagy  continues  in 
use  for  the  onmnt  period  in  FY  1000 
(July  1. 1900— June  Sa  1000).  This  notice 
describes  certain  Uailad  changes  in 
these  moikl  based  procedures 
anticipated  (or  FY  1009.  INA  grantees 


and  other  interested  parties  may  offer 
comments  for  review  and  consideration 
by  the  Department  prior  to  its  issuance 
of  the  PY 1900  planning  instructions 
scheduled  for  February,  1909.  Any 
further  changes  based  on  comments 
received  in  response  to  this  notice  and 
accepted  by  the  Department  will  be 
incorporated  into  the  PY  1909  planning 
iiutructions. 

DATis:  Effective  date:  July  1. 1909. 

CoavanetitK  Interested  persons  are 
invited  to  submit  comments.  Comments 
must  be  received  by  the  Department  of 
Labor  no  later  than  February  9. 1969. 


I  Comments  must  be  addressed 
to  the  Assistant  Secretary  for 
Employment  and  Training.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  202ia 
Attention:  Clayton  Johnson.  Room 
N5637. 


iTiON  contact: 
Clayton  Johnsoiu  Telephone:  202-539- 
0685  (Hiis  is  not  a  toll-free  number). 


rARV  ■»0l— ATlOll  Section 
401  of  the  Job  Training  Partnerahip  Act 
(JTPA)  establishes  federally-funded 
employment  and  training  programs  for 
Indians  and  Native  Americans  (DMA)  to 
ameliorate  serious  unemployment  and 
economic  disadvantages  among 
members  of  their  communities.  JTPA 
section  106  requires  the  Secretary  of 
Labor  to  formulate  performance 
standards  applicable  to  grantees 
designated  to  operate  these  Section  401 
programs.  JTPA  section  401(h)(2)  further 
specifies  that  "Recipients  of  funds  under 
this  section  shall  establish  performance 
goals,  which  shall  to  the  extent  required 
by  the  Secretary,  comply  with 
performance  standards  established  by 
the  Secretary  pursuant  to  section  106". 
Department  of  Labor  (DOL)  regulations 
at  20  CFR  632.11(d)  identify  performance 
standards  as  one  of  fourteen 
responsibility  tests  that  INA  grantees 
must  meet  for  redesignation.  This  notice 
sets  forth  the  performance  standards  for 
JTPA  section  401  INA  programs 
beginning  with  Program  Yeer  (PY)  1900 
(July  1. 1900— June  3a  1990). 


In  accordance  with  legal  requirements 
referenced  above,  performance 
standards  have  been  in  use  for  INA 
grantees  since  1963  through  each  of  the 
program  periods  up  to  the  present. 

1.  Required  Perfonaance  Measure*.  In 
consultation  with  grantee 
representatives,  the  Department  has 
established  and  utilized  three  required 
performance  measures  as  follows: 


•  Entered  Employment  Rate  (ESR) — 
the  percentage  of  total  terminees  placed 
in  unsubsidized  employment. 

•  Positive  Termination  Rate  (PTR)— 
the  percentage  of  total  terminees  who 
entered  unsubsidized  employment  plus 
those  achieving  certain  other  outcomes 
including  return  to  full-time  school 
completion  of  a  major  level  of 
education,  or  successful  completion  of 
other  planned  participant  activity. 

•  Cost  per  Positive  Termination 
(CPT) — total  positive  terminations 
divided  into  total  training  funds  (minus 
administrative  costs  and  conmiunity 
benefit  costs). 

The  EER  measure  reflects  the 
employment  orientation  of  all  JTPA 
programs.  The  PTR  measure  recognizes 
that  many  INA  program  participants  live 
in  areas  with  severely  depressed 
economies  and  limited  opportunities  for 
employment  Thus,  besides  helping 
participants  find  employment 
immediately  after  teimination.  another 
important  goal  for  INA  programs  is  to 
enhance  longer  term  employability  by 
assisting  them  to  return  to  school  or 
participate  in  other  training  or  planned 
activities.  The  CPT  measure  emphasizes 
that  funds  must  be  used  cost  effectively. 
A  fourth  measure  available  to  grantees 
on  an  optional  basis  is  the  Commimity 
Benefit  project  (CB).  These  projects  are 
monitored  separately  by  the 
Department.  Participants  and  costs 
involved  in  Commtmity  Benefit  Projects 
are  excluded  in  calculating  grantee 
performance  on  the  three  reqtured 
measures  {EER,  FTR,  CPT). 

Z  Previous  "Past  Performance" 
Method  for  Setting  Grantee  Standards. 
Prior  to  PY  1907.  the  method  used  to  set 
individual  grantee  standards  was  to 
take  the  grantee's  performance  level  on 
the  given  measure  in  a  previous  year 
and  apply  that  fixed  number  in  advance 
as  the  minimum  standard  for  the 
upcoming  program  period.  This  meant 
that  grantees  were  locked  into 
standards  based  on  the  previotis  year's 
performance  without  taking  into  account 
changes  occuring  in  clientele  served  and 
other  local  conditions  affecting 
outcomes  achieved.  Grantees  who 
performed  at  high  levels  in  the  previous 
year  were  held  to  high  standards  evep 
though  their  conditions  may  have 
changed.  Accordingly,  a  number  of  l^A 
grantees  ended  up  unable  to  meet  sudi 
standards  because  their  performance 
did  not  match  the  prior  year's  higher 
levels.  Conversely,  those  grantees  who 
had  performed  at  lower  levels  in 
previous  yean  had  much  easier 
standards  with  little  incentive  to 
improve  from  one  year  to  the  next  This 
old  approach  was  used  during 
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Transition  Year  1964  and  through 
Program  Yean  1904, 1985  and  1986. 

3.  Development  and  Adoption  of 
Model-Based  Approach.  From  the 
inception  of  performance  standards,  the 
Department's  aim  has  been  to  establish 
a  imiform  and  objective  method  for 
setting  individual  grantee  standards  so 
as  to  reflect  each  grantee's  performance 
results  in  relation  to  its  clientele 
characteristics  and  to  certain  local 
conditions  for  its  own  service  area.  The 
statistical  technique  known  as  multiple 
regression  cmalysis  is  the  technical 
procedure  through  which  such  a 
modeling  approach  can  be  developed 
and  applied.  This  same  technique  has 
been  and  is  the  basic  method  used  to 
develop  and  update  performance 
standards  for  the  mainline  JTPA  Title 
DA  programs  operated  by  Uie  States  and 
local  service  delivery  areas.  This  same 
approach  is  also  being  used  to  set 
standards  for  other  JTPA  employment 
and  training  programs  such  as  Job  Corps 
centere  and  the  JTPA  Section  402 
Farmworker  program  grantees. 

Over  a  period  of  several  years  (PY 
1904-85-86)  this  type  of  approach  was 
under  development  for  INA  programs 
including  periodic  consultation  with 
grantee  representatives.  PY  1987  was  the 
first  year  in  which  statistical  models 
were  adopted  and  implemented 
successfully  for  the  three  required  INA 
performance  measures.  Essentially  the 
same  models  with  some  minor  changes 
are  presently  in  use  for  the  current  PY 
1908  period. 

Basic  Modding  Approach 

Beginning  with  PY  1987,  performance 
standards  for  INA  program  grantees 
have  been  set  through  the  use  of 
multivariate  adjustment  models 
developed  for  each  of  the  three  required 
performance  measures  (EER,  PTR.  CPT). 
This  modeling  approach  examines  the 
statistical  relationships  (via  multiple 
regression  analysis)  between  program 
outcomes,  terminee  characteristics,  and 
local  economic  conditions  in  order  to 
identify  the  important  factors  which 
influence  each  performance  measure. 
Some  factore  are  found  to  be  associated 
with  better  performance  and  other 
'actora  are  related  to  weaker 
performance.  Models  are  then 
developed  that  quantify  the 
relationships  between  the  various 
factora  so  that  specific  adjustments  can 
be  calculated  for  each  grantee  on  an 
individualized  basis.  Adding  up  the  net 
effect  of  all  factors  in  the  model  for  each 
performance  measure  (EER,  PTR.  CPT) 
provides  each  grantee  with  its  own 
individually  adjusted  performance 
standards. 


As  an  example  of  how  adjustments 
work  for  factors  included  in  the  models, 
take  the  case  of  various  educational 
levels  among  the  terminees  in  a 
grantee's  program.  If  the  grantee  serves 
a  higher  proportion  of  school  dropouts, 
then  the  entered  employment  rate 
proves  to  be  lower  on  the  average  and 
the  model  yields  somewhat  easier 
standards  for  that  grantee.  On  the  other 
hand,  if  a  grantee's  program  serves  a 
higher  proportion  of  high  school 
graduates,  then  the  model  produces 
somewhat  higher  entered  employment 
rate  standards. 

In  summary,  the  adjustment  model 
approach  offers  these  advantages: 

•  It  allows  allows  standards  to  be  set 
consistently  and  equitably  for  all 
grantees  by  accoimting  for  a  variefy  of 
factors  affecting  performance. 

•  It  reduces  inducements  for 
concentrating  on  easier  to  serve 
participants  since  grantees  who  may 
practice  "creaming"  will  be  held  to 
stricter  performance  standards. 

•  It  provides  grantees  with  a  useful 
tool  in  the  planning  process  by 
projecting  performance  targets  based  on 
their  own  unique  terminee 
characteristics  and  local  conditions. 

•  It  involves  no  disincentives  for 
superior  performance  since  grantees  can 
be  rated  as  superior  performere  in  one 
year  without  making  their  standards 
more  stringent  in  the  subsequent  year. 

In  additicm  to  the  above 
considerations,  the  model-based 
standard  setting  process  provides  INA 
grantees  and  the  Department  of  Labor 
with  objective  criteria  for  assessing 
program  performance  on  several  key 
outcomes.  Thus,  well-managed  programs 
should  do  better  than  the  models  predict 
while  pooriy  managed  programs  can  be 
expected  to  do  worse. 

Selection  of  Modding  Factor* 

The  following  criteria  have  been  used 
to  determine  which  factors  are  included 
in  the  models. 

•  Management  practices  have  been 
excluded  because  they  are  regarded  as 
within  control  of  program  managers,  not 
beyond  their  control 

•  There  must  be  some  variations 
among  grantees  on  the  factor. 

•  The  relationship  between  the  factor 
and  the  performance  measure  makes 
intuitive  sense. 

•  The  factor  is  strongfy  related  to  the 
performance  outcome. 

•  The  factor  is  objective  and  easily 
quantifiable. 

•  For  local  economic  conditions, 
published  sub-state  level  data  is 
available  nationwide. 
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Facton  appMrini  in  tht  models  use 
thiM  oMiB  lypM  of  data  inclMling 
twmiaM  okaractutotke.  proiram 
charactariatioa.  and  aarrioe  area 
diaraclariiMoa  (local  ooooooiic 
coodMtaM).  For  Iha  FY  1910  aMKleis, 
data  haa  bean  aaad  froa>  the  Indian 
Annual  Statea  Reports  (ASRa)  submitted 
by  panteea  for  ftogrem  Yeers  1084. 
1916. 19M  smI  1M7.  Tbeee  reports 
contain  infonaetloa  from  eeoi  grentee 
on  outcomee  eckieved.  sereloes  received 
by  luiminona  tarminee  duracteristics 
and  related  fiacal  data.  Data  for  local 
economic  factors  hava  been  drawn  from 
reports  published  by  the  Bureeu  of  the 
Census  and  tbo  Bureeu  of  Labor 
Statistics. 

The  foUowiaa  14  (actors  have  bem 
selected  for  Inousion  in  one  or  more  of 
the  three  models  for  the  INA 
performance  meesures  in  PY 1980: 
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Of  the  14  factors  listed  in  the  table 
above.  13  of  them  have  been  used  in  the 
previous  models  for  PY  1087  and/or  PY 
1986.  The  one  factor  being  introduced 
for  the  first  time  in  these  PY  1980  models 
is  the  Local  Area  Unemployment  Rate 
(LAUS)  that  la  being  added  to  the  BER 
model  as  discussed  below.  Althougti  a 
number  of  other  possible  (actors  were 
examined  in  developing  these  PY  1080 
models,  the  factors  shown  above  proved 
to  be  ttia  ones  that  make  the  largest 
contribution  to  the  model't  predictive 
ability.  Also,  retention  of  these  factora 
in  the  PY  1080  models  make  them 
broadly  consistent  with  the 
corresponding  models  for  the  given 
measures  in  PY  1987  and  PY  1988. 
Certain  other  changes  in  tiie  particular 
models  for  PY  1080  are  reviewed  below. 

Entend  Employment  Rata  (EER)  Model 

The  PY  1080  model  lor  the  BER 
measure  contains  s  total  of  11  factors.  10 
of  which  appeered  in  the  PY  1088  EER 
model,  hmat^  the  facton  retained  are 
■ix  terminee  characteriatica  (Aged  14-n. 


School  dropouts.  Students.  Welfere 
redpieals.  lottati  nBemployed.  and 
Not  in  the  labor  toroe).  Three  service 
area  characteriatica  are  alao  carried 
over  from  the  pravioua  PY  1008  EER 
model  end  these  are  Employment  in 
manufacturiUK  Employment  in  farm, 
forestry,  and  flshaiiee;  and  Average 
earnings  in  the  trade  industry. 

Tribal  Govmnrntent  status  continues 
to  appear  im  the  PY  1999  mod^  for  all 
three  peifoaoance  measures  Just  as  it 
did  ia  all  three  models  for  PY  1997  and 
PY1999,  lliis  (actor  recognises  that 
reservatiaii  grantaea  (La.,  thoae  tribal 
groups  having  a  reoogniied 
Govenoaent-to-Governraent  relationship 
as  defined  by  the  Bureeu  of  Indian 
Affairs)  can  be  expected  to  face  more 
serious  benien  that  can  hamper 
performenoe  on  eech  of  the  required 
meeaures. 

Two  factors  that  appear  in  the  PY 
1088  BER  model  era  being  deleted  from 
the  PY  1080  model  for  this  meesure.  One 
is  "Percent  of  Populatioo  Living  in 
Urban  Arees"  tvfaich  was  put  into  the  PY 
1088  model  to  distinguish  between 
grantees  l(Kated  in  more  urt>anixed  or 
mora  rural  areas.  However,  this  urban 
population  vartable  makes  en 
inCT>nt<>qyi>"*<»'  contribution  to  the  PY 
1080  model  and  is  therefore  being 
dropped. 

The  odier  (actor  being  deleted  is  the 
INA  anemploymenl  rata  which  was 
added  to  the  PY  1088  EER  model  by  the 
Depertaient  in  response  to  grantees' 
concerns  about  severe  unemployment  in 
a  number  of  areas.  In  the  absence  of  any 
other  appropriate  data  source,  local  data 
for  this  (actor  was  calculated  through  an 
ad  hoc  approach  of  combintag  Indian 
unemployment  deta  from  the  1980 
Census  with  current  area  unemployment 
statistics.  This,  however,  led  to  apparent 
discrepancies  for  some  grantees  and 
raised  questions  as  to  data  reliability. 

Therefore,  this  factor  will  be 
discontinued  pending  availability  of  an 
acceptable  nationwide  data  source 
based  on  standard  definitions  and 
uniform  ooUectkm  methods.  A  new 
factor  to  ha  added  to  the  PY  1080  EER 
modal  is  the  Locel  Aree  Unemployment 
Rate  (LAUS).  Examination  of  this 
vartable  disdoaea  that  it  la  the  best 
existing  indicetor  of  relative  )ob 
oppcrttinities  available  within  the  local 
labor  mariwt  areas  served  by  INA 
grantees.  Local  data  for  this  fsctor  will 
be  drawn  from  the  current  local  area 
unemployment  statistics  compiled 
regularly  by  the  Bureau  of  Labor 
Statistics  on  s  natiooMride  basis.  This 
factor  is  expected  to  reflect  changes  in 
unemploynient  levels  and  local 
economic  trends  thst  may  occur  from 


one  yeer  to  the  next  within  the  grantees' 
service  areas. 

Positive  Termination  Rate  (PTR)  Model 

As  shown  in  the  preceding  table,  the 
PY  1080  PTR  model  will  contain  five 
factora  which  include  Aged  14-21: 
School  Dropouta;  Long-tarm 
Unemployed:  Employed  in  Farm. 
Forestry,  and  Fiabariea;  and  Tribal 
Government  Status.  All  five  of  these 
factora  appeered  in  the  PY  1088  PTR 
model  However,  two  factora  that  were 
in  the  PY  1088  PTR  models  are  being 
dropped.  One  of  these  is  the  "Percent 
studenU"  whidi  is  being  omitted 
because  iU  statistical  influence  is 
insignificant  in  the  modeling  process. 
The  other  factor  being  dropped  is 
"Percent  not  in  Labor  Force"  which  the 
data  shows  as  being  oppoeite  to  iU 
expected  effect  (i.e..  PY  1088  PTR  model 
showed  terminees  not  in  Isbor  force  as 
being  sli^tly  harder  to  achieve  a 
positive  termination:  PY  1080  modeling 
data  showed  such  terminees  as  being 
slightly  easier  to  obtain  a  poaiUve 
termination). 

Cost  per  Positive  Termination  (CPT) 
Model 

The  PY  1080  model  for  the  CPT 
contains  eight  factors  each  of  which 
were  also  included  in  the  PY  1088  CPT 
model.  Among  these  are  the  three 
teminee  characteristics:  Females.  Aged 
14-21.  and  Students.  Two  program 
characteristics  are  also  retained  and 
these  are  the  Average  Weeks 
Participated  and  Tribal  Government 
Status.  The  other  remaining  facton  in 
the  CPT  model  are  the  three  local 
economic  conditions  which  are  Percent 
employment  in  farm,  forestry,  and 
fisheries;  Average  earnings  in  the  trade 
industry,  and  Percent  of  families  with 
incomes  below  the  poverty  level. 

Two  terminee  chsracteristics  ir\cluded 
in  the  previous  PY  1068  CPT  model  have 
been  (hopped  iMcause  both  factors  (i.e.. 
Percent  of  terminees  who  are  long-term 
unemployed  and  Percent  of  terminees 
iK>t  in  tlie  labor  force)  no  longer  operate 
in  the  expected  maimer  (Le,  somewhat 
more  expensive  to  serve).  Instead,  based 
on  the  total  pragrem  data  analyzed, 
terminees  with  these  characteristics  are 
shown  as  being  slightiy  less  expensive 
to  serve  which  appeara  counter- 
intuitive: therefore,  these  previous 
factora  have  been  deleted  from  the  PY 
1980  CPT  model 

Additional  Modeling  Results 

In  developing  the  models  for  PY  1080. 
special  attention  has  been  given  to  re- 
examining the  question  of  whether 
program  activi^  factora  ("program 


mix")  ought  to  be  included.  Praviondy. 
for  the  PY  1087  and  PY  1088  standerds. 
the  D^artmeBt's  position  haa  been  thet 
program  mix  is  a  matter  that  fatts  within 
management  control  and.  hence,  should 
be  left  out  of  the  models.  However, 
some  grantees  have  expressed  concern 
that  performance  standards  dscourage 
the  use  of  Qessroom  Training  because  it 
is  more  expensive  even  thoo^  needed 
and  approprtate  for  a  number  of  INA 
participants. 

In  consideration  of  such  concerns,  the 
model  beikteg  process  for  PY  1880 
specifically  addressed  the  question  of 
hew  program  activity  factors  would 
operate  if  they  were  added  to  the 
models.  Based  on  progiam  data  reported 
by  all  grantees  over  Ike  last  several 
years,  the  average  dfstribntion  of  MA 
partidpanCs  by  program  activity  levels 
isasfattows: 
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The  above  data  ahows  substantially 
the  same  pattern  over  the  three  program 
yean  except  for  the  trend  toward 
increased  use  of  On-the-job  Training. 

The  detailed  data  analysis  completed 
as  part  of  the  modeling  process  shows 
that  of  the  five  program  activities.  On- 
the-job  Training  is  the  most  effective 
and  cost  efficient  metiiod  of  placing  INA 
terminees  in  unsubsidized  em|rfoyment. 
Contrary  to  some  expectations. 
Classroom  Training  turns  out  to  be  the 
next  most  effective  and  cost  efficient 
approach  to  pceparmg  terminees  for 
unsubaidized  jobs.  Work  Experience 
and  Community  Service  Employment 
prove  to  be  the  least  eSiective  and  most 
costly  activities. 

What  this  means  in  terms  of  including 
program  mix  in  the  models  is  that  those 
grantees  using  higher  proportions  of  On- 
the-job  Training  and/or  Classroom 
Training  would  end  up  getting  more 
stringent  performance  standard  (ix.. 
hi^er  EERs  and  lower  CPTs).  This 
would  be  the  opposite  of  the  desired  and 
expected  results;  therefore,  to  include 
program  mix  in  the  models,  would  likely 
lead  to  discouraging  rather  than 
encouraging  ^eater  use  of  Classroom 
Training  in  contrast  to  more  expensive 
and  less  effective  use  of  Woric 


Experience  and  Community  Service 
Employment 

In  li^t  of  these  results,  and  since  a 
choice  of  pceyam  activity  continues  to 
be  a  key  managsment  dedaion.  the 
Department  sees  little  reason  to  iadude 
program  mix  in  the  BMMMe.  In  fact 
indusion  of  ptogram  mix  in  6w  models 
based  on  the  above  resnlto  might 
become  a  negative  influence  leading  to 
lesser  use  of  Classroom  Training. 

Departure  Points 

The  modek  described  above  describe 
how  performance  standards  can  be 
adjusted  for  each  grantee  to  reflect 
diaracteristics  of  terminees  served  and 
of  the  local  econon^.  As  part  of  the 
modeling  process,  it  is  also  necessary  to 
establish  an  overall  level  of 
performance  around  which  adjustmento 
are  made  for  die  various  factora 
induded  m  each  model  These  overall 
levels  are  letened  to  as  departure 
points.  The  departure  points  for  each 
measure  are  based  on  the  national 
average  perfbrmanx  levels  compded  for 
ell  grantees  during  a  given  period,  hi  the 
case  of  the  PY  1987  and  PY  1988  models, 
this  period  has  been  one  program  year 
from  whicfa  data  was  most  recently 
available. 

However,  further  analysis  has  shown 
that  using  only  one  program  year  as  the 
period  for  determining  the  departure 
pointo  can  lead  to  problems  if  there  are 
significant  shifis  up  or  down  m  the 
national  averages  frtm  one  particular 
year  to  die  next  In  order  to  moderate 
this  possible  situation,  the  departure 
paints  for  the  PY  1989  models  will  be 
based  instead  on  national  averages  over 
the  most  recent  three  program  years  for 
which  data  is  available.  'This  practice 
has  the  desired  effect  of  avoiding  or 
minimizing  abrupt  shifts  in  departure 
points  for  the  models  from  year  to  year. 

End  of  Transition  Period 

At  the  time  the  new  model-based 
process  was  introducedi  the  Department 
established  a  two  year  transition 
timeframe  (PY  1967  and  PY  1968)  during 
which  grantees'  standards  would  be 
calculated  partially  by  model 
adjustmente  and  partially  by  a  past 
performmioe  weight  for  each  measure. 
The  purpoee  was  to  provide  a  way  of 
accommodating  for  changes  involved  in 
moving  frtMn  the  old  past  performance 
approach  for  setting  grantee  standards 
to  the  new  adiustment  model 
methodology.  For  PY  1987.  die  weights 
for  past  performance  ranged  from  31% 
for  the  CPT  and  34%  for  the  PTR  to  44% 
to  the  EER.  For  PY  1988.  the  past 
performance  weights  were  reduced  to 
25%  on  each  measure  thereby  raising  the 
modd  adiustment  weights  to  75%.  For 


PY  1999.  the  models  will  no  longer 
include  a  past  performance  weight  since 
the  transition  phase  is  over. 

Acceptable  Performance  Ranges 

The  edjustment  modeb  and  departure 
points  described  above  are  used  to  set 
performance  goeb  individually  for  each 
INA  grantee.  Following  proceduies 
previously  estabhsbed  for  PY  1987  and 
PY  1988,  a  range  of  eoceptaUe 
performance  will  be  calculated  around 
the  performance  goel  far  each  measure 
in  the  PY  1980  modelmg  cdcniations 
consisting  of  three  levds: 

•  A  recommended  performance  goal 
that  reflecta  the  adjustmente  for 
termiiiee  characteristics  and  other  local 
factora  for  the  particular  grantee. 

•  An  exemplary  performance  level 
above  the  goal. 

•  A  Minimally  acceptable  level 
below  the  goal  which  represents  the 
minimum  performance  the  grantee 
should  meet 

The  size  of  ranges  between  minimum, 
goal  and  exemplary  levels  depend  upon 
the  relative  size  of  the  grantees' 
program.  Smaller  grantees  have  wider 
performance  ranges  than  larger 
grantees,  reflecting  the  fact  that 
statistics  can  fluctuate  more 
substantially  M^en  there  are  fewer 
numbera  of  partidpants  being  served. 

By  using  these  ranges  of  acceptable 
performance,  rather  than  a  single  level 
trie  pcifoiuMtnce  standards  can 
admowledge  that  there  are  other  facton 
affecting  performance  that  are  not 
captured  by  the  models  and  that  may  be 
outside  management  control. 

Experience  Widi  the  PY  1087  Modria 

There  has  been  a  continuing  pattern 
of  improved  performance  among  INA 
grantees  on  each  of  the  three  measures 
over  the  last  several  program  yean.  This 
same  pattern  continued  in  PY  1987 
which  mariced  completion  of  the  firet 
program  year  In  virhich  model-based 
standards  have  been  used  to  assess 
grantee  performance.  For  information 
purposes,  the  following  data  display  the 
relative  proportions  of  INA  grantees 
achieving  the  various  levels  of  final 
results  for  PY  1987. 
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As  can  be  noied.  th«  proportions  of 
grantees  achieving  the  better 
performance  ratings  is  relatively  high 
and  tends  to  exceed  by  some  margin  the 
expected  distribution  of  grantees  which 
is  about  15  percent  exemplary,  about  IB 
percent  below  minimum  and  the 
remainder  above  the  minimum  and/or 
goal  levels.  Thus,  the  model-generated 
levels  did  not  impose  overly  stringent 
performance  standards  on  the  INA 
grantees  during  PY  1967.  In  fact,  the 
number  of  grantees  missing  their 
standards  was  significantly  less  in  PY 
1967  under  the  modeling  approach  than 
under  the  old  past  performance  method 
used  in  PY  1964.  PY  1965.  and  PY  1966. 

PY  IMt  Planiyag  Instnictkwa 

The  Department  expects  to  provide 
performance  standards  worksheets 
based  on  the  models  described  herein  so 
that  grantees  can  use  the  projected 
levels  in  their  planning  estimates  for  PY 
1969.  As  previously  indicated,  planning 
instructions  will  furnish  guidance  to 
grantees  on  the  specific  provisions 
outlined  in  this  notice  together  with  any 
further  changes  that  may  be  adopted  for 
PY196e. 

SigHMl  at  Washifwloo.  DC  this  mh  day  of 
DacMBlMr  196a. 
■ofcsHs  T.  laaas. 
Aa»i$tant  Stcntory  of  Labor. 
(PR  Doc  W-ian  Pltod  l-2S-a8c  »«S  aasj 


NATIONAL  COmmSIOM  ON 


The  Natiooal  Commissioo  oo  Childrea 
waa  created  by  Pub.  L 100-203. 
December  22. 1967  aa  an  amendment  to 
the  Social  Security  Act.  The  purpoae  of 
the  law  is  to  establish  a  bipartiaan 
Commission  directed  to  study  the 
problems  of  children  in  tha  araaa  of 
health,  education,  social  sarvicea. 
inoaae  security,  and  tax  policy. 

TIm  powers  of  the  Commission  are 
vested  in  Commissioners  consisting  of 
30  voting  members  as  follows: 

1.  Twelve  members  appointed  by  the 
President 

2.  Twelve  members  appointed  by  the 
Speaker  of  the  Houae  of 
Repreaaotativea. 

3.  Twelve  members  appointed  by  the 
President  pro  tempore  ol  the  Senate. 

This  notice  announces  the  first 
masting  of  the  National  Commission  on 
Children  to  be  held  in  Washington.  DC 

Time:  12K)0  pm-3;30  pm.  Monday. 
February  6.  II 


Place:  12.-00  pm-l:30  pm.  U.S.  CapitoL 
Room  H-137: 1:30  pm-3:30  pm.  U.S. 
Capitol.  Room  S-126. 

Status:  12.-00  pm-1:30  pm.  Executive 
Session  (Closed):  1:30  pm-3:30  pm.  Open 
meeting. 

Agenda:  Discussion  of  the 
Commission's  future  agenda. 

Contact  feannine  Atalay,  Telephone: 
(202)224-0472. 

Dale:  January  23. 1980. 
faha  a  RockafsUar  IV, 

Chainnan.  National  Committion  on  Childnn. 
(PR  Doc  8»-18m  Plied  1-23-80: 8:45  am) 


NATIONAL  RMJNOATION  ON  THE 
ARTS  AND  THE  NUMANmCS 


IHirsuant  to  section  10(aM2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  02-403).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Danca/FIlm  Video 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  oo  February  14. 1966. 
from  0A>  a jn.-6.-00  p.m..  February  15. 
1960  from  OM)  a  jn.-6A)  pjn..  and 
February  16. 1960  from  0A)  ajiL-6s00 
pjn.  at  the  Nancy  Hanka  Center.  1100 
Pennsylvania  Avenue.  NW.,  Room  716. 
Waahii^on.  DC  20606. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  16, 1960  from 
2300-OA)  pjn.  The  topics  for  discussioo 
will  begiddelines  and  poUcv  iasoea. 

The  remaining.sessions  oi  this 
meeting  on  February  14.  lOOB,  from  OA) 
•jn.-6iA)  pjn..  Febciiary  IS.  1960  from 
•dOO  ajn.-MO  pja..  and  February  16^ 
106B  from  9b00  ajn.-2n)  pjB.  are  for  the 
pofwiaa  of  Panel  review,  diacussion. 
evaluatioii.  and  recoounendatioo  oo 
appUcatiooa  for  financial  assistance 
under  the  Natiooal  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicanta.  In  aooordanoe  with  the 
determinatioo  of  the  Chairman 
pubUshad  in  the  riiiisiniglilii  if 
February  13. 19ea  these  sessioiM  will  ba 
dosed  to  the  public  pursuant  to 
subaectioa  (cN4).  (6)  and  (9)(B)  of 
section  SS2b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  diaabillty,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
WaahL^oo.  DC  20606,  202/662-5532. 
TTY20Z/6e2-<5406at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtafaied  hxm  Ms. 


Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20606.  or  call  202/682-5433. 
January  19, 1989. 
YvaMsM.1 


Director.  Council  and  Panel  Operationa, 
National  Endowment  for  the  Arta. 
(PR  Doc  ae-17ee  Filed  1-25-80:  &45  am) 
icoos  rasKSMi 


Daav*  M***  Af'W'ry  fmm;  MOMng 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Design  Advancement/ 
Organizations  Section)  to  the  National 
Council  on  the  Arts  wUl  be  held  on 
February  14, 1960,  from  9:00  a.m.-8.-00 
pjn.,  February  15, 1960  from  9:00  a.m.- 
7:30  p.m.,  February  16, 1960  from  9:00 
ajn.-5:30  p.m.,  and  February  17. 1960 
from  OM)  ajn.-5:00  p.m.  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  17. 1960  from 
1  A>-5:00  p.m.  The  topics  for  discussion 
will  be  guidelines  and  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  February  14,  I960,  frtmi  9:00 
ajn.-eA)  pjn..  Febniary  15. 1980  from 
9:00  ajn.-7:30  pjn..  February  16, 1960 
from  9d0  ajn.-5:30  pjn.  and  February 
17, 1960  from  9eOO-1  A)  pjn.  are  for  the 
purpoae  of  Panel  review,  discussion, 
evaluatioii.  and  recommendation  on 
appUcationa  for  financial  aasistance 
under  the  Natiooal  Foundatioa  on  the 
Arts  and  the  Humanities  Act  of  1965.  aa 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Fadaral  Ragistar  of 
February  13. 196a  these  sessions  wrill  be 
dosed  to  the  public  pursuant  to 
subsection  (cH4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  spedal  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Spedal  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
WaahLagton.  DC  20606. 202/662-5532. 
TTY  202/662-5406  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  frx>m  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
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Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
lanuary  19. 1969. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(PR  Doc  89-1767  Filed  l-2&-8e:  ft45  ain| 
eauaa  oooc  7M7-oi-«i 

Muaie  Advlaory  Panal;  HactiiiO 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  02-483),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Centers  for  New  Music 
Resources/Services  to  Composers 
Section)  to  the  National  Coundl  on  the 
Arts  will  be  held  on  Febniary  15, 1989 
from  MO  a.m.-5:30  p.m..  in  Room  M-14 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  die  public  on  Febniary  15. 1989  from 
2:00—3:00  pjn.  The  topics  for  discussion 
will  be  guidelines  and  policy  issues. 

The  remaining  sessions  of  this 
meeting  on  February  15. 1960  from  9:00 
a.m.— 2:00  pjn.  and  3M)-5:30  pjn.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  Natiooal  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  tha  agency  by  grant 
applicants.  In  accordance  with  the 
determinatioB  of  the  Chainnan 
published  in  the  Federal  Register  on 
February  13.  I960,  these  sessions  will  be 
dosed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Tide  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  S^iecial  Conatituendes, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506, 202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  firom  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  Cor  the  Arts.  Washington, 
DC  20506,  or  call  202/882-5433. 
lanuaiy  la.  1989, 

Director.  Caumdlaitdninei  Operations. 

NmtionalEitdMivmmlfei'llteArts. 

(PR  Dec  88-1708  niad  WaS-88E  8:45  aa) 

HUMO  COOK  7SS7-OMI 


Viaturi  Arts  Advisory  Puntti  MteetinQ 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Ad  (Pub. 
L  92-483),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Art  in  Public  Places 
Section)  to  the  National  Coundl  on  the 
Arts  will  be  held  on  February  14-15, 
1989  from  9:00  a.m.-8:00  pjn.  and 
February  16  fitun  9:00  a.m.  to  SKU  pjn.  in 
room  730  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20508. 

This  meeting  is  for  die  purpose  of 
Panel  review,  (fiscussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  die  National 
Foundation  on  die  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
detenninatkm  ol  the  Chainnan 
published  in  die  Fadaial  Ragistar  of 
February  13.  I960,  this  meetiiig  will  be 
closed  to  the  public  pursuant  to 
subaedions  (c)(4).  (6)  and  {9XB)  of 
section  S52b  of  Tide  5.  United  States 
Code. 

Further  information  widi  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endovvment  Cor  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5433. 
lanaaiy  19. 1980L 

Ywnne  M.  Sabine. 

Director.  Cmmcil  and  Pangl  Operations. 
Notional  Endowment  for  the  Arts. 

[PR  Doc.  80-1780  Filed  1-2S-89;  8:45  am] 
iujHa  eoec  79>F.eMi 


NUCLEAR  REQULATORV 


Advisory  CommlltM  on  RMCtor 
SafSguards,  Subcoramittss  on 


^ — » — ■ 
nSVISSQ 

The  Fadacal  Ragistar  published 
Tuesday,  {anuary  17, 1909  (54  FR 1805) 
contained  notice  of  a  meeting  of  the 
ACRS  Sttbcomnittee  oa  Medianical 
Components  scheduled  for  FMday. 
Janoary  27. 1988.  The  starting  time  has 
been  changed  to  ftSO  ojn.  uatil  the 
conclusion  ofbosaest  instead  of  2:60 
p.m.  All  the  odiet  iteow  pertaining  to 
this  meetmg  reoiaiB  die  same  as 
previously  published. 


Date:  )anuary  19. 1989. 
MortiM  nT.  LibaiKin. 
Assistant  Executive  Director  for  Project 
Review. 

|FR  Doc.  89-1812  Filed  1-25-88;  8:45  ain| 
aaxMccoac  tsss  si  11 


Advisory  Conwntttoa  on  Bsactor 
SsfoguonlSt  SubcoiiMiiUlss  on 
Aujdlary  and  Sscondsry  Syslsais; 
Meettno:  Canoslalion 

^we^^^0  ww  *gB9  ^^^ve  ^^^^pw^vs^^pw 

The  ACRS  Subcommittee  meeting  on 
Auxiliary  and  Secondary  Systems 
scheduled  to  be  held  on  January  27. 1909 
has  been  cancelled.  The  notice  of  this 
meeting  was  previously  published  in  the 
Federal  Regitfler  on  Tuesday.  January  17. 
1969  (54  FR  1808). 

Date:  )aauary  19. 1988. 
Mortoa  W.  Libafkia. 
Assistant  Execmtire  Director  for  Pn^ect 
Review. 

(FR  Doc  89-1813  Filed  1-25-89:  &45  ami 
■NJJNG  CODE  7SaS-ei-M 


HydrauNc  Plisnoniona!  Haanng! 


The  Fedatrf  Ragistar  published 
Wednesday.  January  1&  1966  (54  FR 
2008)  contained  notice  of  a  meeting  of 
the  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  scheduled  for 
January  23. 19601  This  meeting  has  been 
cancelled. 

Dale:  January  1&  1980. 
Morton  W.  LOMriun. 

Assistant  Executive  Director  for  Project  ■ 

Review. 

[FR  Doc.  89-1814  Filed  1-2S-80: 8:45  amj 

aajJNG  CODE  Tsas-oi-M 


Advisory  CoRsnRlas  on 
SsfOguards  (ACfIS)  and 
vomnmiw  on  ivucioBr 


(ACNW); 


In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  fuU 
Committee,  and  of  the  ACNW,  die 
following  preKminary  sdiednle  b 
published  to  rrilect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  Kst  of  proposed 
meetings  published  December  28, 1966 
(53  FR  52531).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 


S07t 


P«4«al 
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th«  Tmdtni  lUfialar  approxiiiiatoly  IB 
days  (or  more)  prior  to  th«  m««tinf.  It  to 
•xpectad  that  Maaiona  of  ACRS  full 
Cominittaa  and  ACNW  maatinga 
daaignatad  by  an  aateriak  (*)  will  ba 
opan  in  wbola  or  in  part  to  tlia  public 
ACRS  full  Committaa  and  ACNW 
maatinga  bagin  at  8:90  a.in.  and  ACRS 
Subcommittaa  maatinga  usually  begin  at 
8:90  a jn.  Tha  tima  whan  itama  liatad  on 
the  aganda  will  ba  diacuaaad  during 
ACRS  full  Commiltea  and  ACNW 
maatinga  and  when  ACRS 
Subcommittee  meetinss  will  start  will  ba 
publiahad  prior  to  each  meeting. 
Information  aa  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
reacbeduleid.  or  whether  changes  have 
been  made  in  the  agenda  for  the 
February  1960  ACRS  full  Committee  and 
the  ACNW  meetings  can  be  obtained  by 
a  prepaid  telephone  call  to  be  Office  of 
the  Executive  Director  of  the  Committee 
(telephone  301/482-7286.  ATTN: 
Barbara  |o  White)  between  7:30  a  jn. 
and  4:15  pan..  Eastern  Time. 

ACRS  Suboonmlttea  Meetings 

Human  Facton,  fanuary  26. 1980. 
Bethesda.  MD.  The  Subcommittee  will 
review  the  Human  Factors  Reaearch 
Program  Plan. 

Mechanical  Components.  January  27. 
1980.  I9etheada.  MD.  The  Subcommitee 
will  review  the  propoaad  raaolution  of 
Generic  laauea  70.  "PORV  Reliability." 
and  04.  "Low  Tanperature  Over 
Praaauia  Pro(actk»."  and  other  related 
matters. 

Safety  Raeearch  Program,  February  8. 
1080.  Bethesda.  MD.  The  Subcoasmittae 
«vill  diacuaa  tha  ongoing  and  propoaad 
NRC  Safety  Reaearch  program  aiid 
budget 

Babcock  »  Wilcox  Reactor  Plants, 
February  22-23, 1980.  Sacramento.  CA. 
The  Subcommittee  will  discuss  the 
lessons  learned  from  the  approximately 
2-year  shutdown  of  Rancho  Seco  that 
occurred  following  the  December  \t, 
1965,  overcooling  event.  Topics  include 
monitoring  the  extended  start-up 
program,  aa  well  as.  plant  and 
organliational  changes  as  a  reault  of  the 
restart  effort 

Occupational  and  Environmental 
Protection  Syttems.  March  1-2.  I960. 
Betheada.  MD.  The  Subcommittee  will 
diacuaa  the  general  status  of  emergency 
planning  for  nuclear  power  plants. 

Thermal  Hydraulic  Phenomena. 
March  7. 1080  (pjn.  only)  (tentative). 
Bethesda,  MD.  The  Subcommittee  will 
review  tha  NRC  sUfTs  proposed  final 
Policy  Statement  on  additional 
applicationa  of  laak-before-break 
technology. 

General  Electric  Reactor  Plants 
(Peach  Bottom  Restart  J.  March  8, 1980 


(tentative).  Bethesda.  MD.  The 
Subcommittee  will  review  the  proposed 
restart  plan  for  the  Peach  Bottom  Plant. 

Materials  and  Metallurgy,  March  15- 
16. 1080.  Columbus.  OH.  TSe 
Subcommittee  will  review  the  degraded 
piping  program,  including  NDE  and 
aging  of  centrifugally  cast  stainless  steel 
piping  material. 

Improved  Li^t  Water  Reactors, 
March  21-22. 1980.  Bethesda.  MD.  The 
Subcommittee  will  review  the  SER  and 
Chapter  5  of  the  BPRI ALWR 
Requirements  Document. 

Auxiliary  and  Secondary  Systems, 
March  23, 1060.  Bethesda.  MD.  The 
Subcommittee  will  review  the  adequacy 
of  the  propoaed  staffs  plans  to 
implement  the  recommendations 
resulting  from  the  Fire  Risk  Scoping 
Study. 

Limerick  2,  March  28, 1960, 
Philadelphia.  PA.  The  Subcommittee 
will  review  Limerick  2  for  a  low  power 
operating  license. 

Joint  Materials  and  Metallurgy/ 
Structure  Engineering,  March  29, 1960. 
Bethesda.  MD.  The  Subcommittee  will 
review  the  propoaed  amendment  to  the 
preaaurized  thermal  shock  (PTS)  rule 
updating  the  formula  given  in  the  PTS 
rule  for  calculating  the  level  of  radiation 
embrittlement  in  reactor  vessel  beltline 
and  the  stafTs  position  on  reactor 
support  embrittlement 

Maintenance  Practices  and 
Procedures,  March  30i  MOO.  Bethesda. 
MD.  The  Subcommittee  will  review  the 
propoeed  maintenance  rule. 

Materials  and  Metallurgy,  April  27. 
lOOa  Pelo  Alto.  CA.  The  Subcommittee 
will  discuss  the  status  of  the  following 
matters:  eroaion/corToaion  of  pipes, 
hydrogen/water  chemistry,  zinc 
addition  to  primary  coolant  loop  and  its 
effects  on  materials,  decontamination 
effects  on  materials,  and  other  related 
matters. 

General  Electric  Reactor  Plants 
(ABWRJ,  May  10-11. 1080.  Bethesda. 
MD.  The  Subcommittee  will  continue  its 
review  of  the  CE  ABWR.  The 
Subcommittee  will  also  preview 
Chapters  1. 8.  a  11. 1Z  13. 14  and  17  of 
the  GE  ABWR  SAR. 

Materials  and  Metallurgy,  May  24. 
1080.  Bethesda.  MD.  The  Subcommittee 
will  review  low  upper  shelf  frticture 
energy  concerns  of  reactor  pressure 


AC/DC  Power  Systems  Reliability, 
Date  to  be  determined  (February/ 
March).  Betheada,  MD.  The 
Subcommittee  will  review  the  propoaed 
resolutloa  of  Generic  Issue  128. 
"Electrical  Power  Reliability." 

Extreme  External  Phenomena.  Date  to 
be  determined  (February/March). 
Bethesda.  MD.  The  Subcommittee  %vill 


review  planning  documents  on  external 
events. 

Instrumentation  and  Control  Systems, 
Date  to  be  determined  (March), 
Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  resolution  of 
Generic  Issue  101,  "Break  Plus  Single 
Failure  in  BWR  Water  Uvel 
Instrumentation." 

Advanced  Pressurized  Water 
Reactors.  Date  to  be  determined 
(March).  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  licensing 
review  bases  document  being  developed 
for  Combustion  Engineering's  Standard 
Safety  Analysis  Report-Design 
Certification  (CESSAR-DC). 

Instrumentation  and  Control  Systems, 
Date  to  be  determined  (March/April), 
Bethesda.  MD.  The  Subcommittee  will 
review  the  implementation  status  of  the 
ATWSrule. 

AdvaiKed  Pressurized  Water 
Reactors,  Date  to  be  determined  (April). 
Bethesda.  MD.  The  Subcommittee  will 
discuss  the  comparison  of  IVAPWR 
(RESAR  SP/90)  design  with  other 
modem  plants  (in  U.S.  and  abroad). 

Plant  Operating  Procedures.  Date  to 
be  determined  (spring).  Bethesda,  MD. 
The  Subcommittee  wiH  review  the  status 
of  the  NRC  program  on  Technical 
Specifications  update.  Also,  to  review 
anonymous  letter  to  Ms.  E.  Weiss 
(Union  of  Concerned  Scientists),  dated 
September  27. 1088.  on  Technical 
Specifications  inadequacies. 

Regulatory  Policies  and  Practices, 
Date  to  be  determined  (May).  Bethesda. 
MD.  The  Subcommittee  will  review  the 
propoaed  rule  on  nuckear  plant  license 
renewal 

Decay  Heat  Removal  Systems.  Date 
to  be  determined  (May/)une).  Bethesda. 
MD.  The  Subcommittee  will  review  the 
proposed  resolution  of  Generic  Issue  23. 
"RCP  Seal  Failures." 

Decay  Heat  Removal  Systems,  Date 
to  be  determined.  Bethesda.  MD.  The 
Subcommittee  will  explore  the  iaaue  of 
the  use  of  feed  and  bleed  for  decay  heat 
removal  in  PWRs. 

Thermal  Hydraulic  Phenomena.  Date 
to  be  determined.  Bethesda.  MD.  The 
Subcommittee  will  discuss  the  status  of 
Industry  Best-Estimate  ECCS  Model 
submittals  for  use  with  the  revised 
ECCS  Rule. 

Auxiliary  and  Secondary  Systems. 
Date  to  be  determined.  BeOiesda.  MD. 
The  Subcommittee  will  discuss  the:  (1) 
criteria  being  used  by  utilities  to  design 
Chilled  Water  Systems.  (2)  regulatory 
requirements  for  Chilled  Water  Systems 
design,  and  (3)  criteria  being  used  by  the 
NRC  staff  to  review  the  Chilled  Water 
Systems  design. 
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/oint  Core  Performance/Thermal 
Hydraulic  Pheimmena,  Date  to  be 
determined.  Bethesda.  MD.  The 
Subcommittee  will  review  the 
implications  of  the  core  power 
oscillation  event  at  LaSalle.  UAit  2. 

ACRS  FuD  Committae  Meetings 

34dth  ACRS  Meeting.  February  9-11. 
1980— Items  are  tentatively  scheduled. 

*  A.  Nuclear  Safety  Research  Program 
^0|peii>— Discuss  proposed  ACRS  annual 
report  to  the  U.S.  Congress  regarding  the 
NRC  safety  research  program. 

•E  Severe  Accident  Policy  for  Future 
L  WRs  ^qpe/i>— Briefing  by  NRC  sUff 
regarding  implementation  of  severe 
acxident  policy  for  future  lightwater 
reactors. 

*C  NRC  Regulatory  Process  and 
Philosophy  fC^n)— Discuss  proposed 
ACRS  consideration  of  NRC  regulatory 
processes  and  policies. 

*D.  Human  Factors  (Open)— Briefixig 
by  NRC  staff  regarding  revised  Human 
Factors  Research  Program  nan. 

•E.  Decay  Heat  Removal  (Open— 
Briefing  and  discussion  regarding  Staff's 
response  to  ACRS  comments  related  to 
the  proposed  resolution  of  Generic  Issue 
90.  "Improved  Reliability  of  RHR 
Capability  in  PWRs". 

*F.  Resolutloa  of  Generic  Issues 
(Open)— Review  and  report  on  proposed 
resolution  of  Generic  Issue  70.  "PORV 
Reliability"  and  94.  "Low  Temperature 
Overpressure  Protection". 

*G.  NRC  Safety  Goal  Implementation 
Plan  (Open)—Oi»caas  proposed  ACRS 
report  regarding  the  proposed  Staff  plan 
for  implementing  the  NRCs  Safety  Goal 
Policy. 

*H.  Appointment  of  New  ACRS 
Members  (Open/Closed)— Dixms 
qualificattoos  of  candidates  proposed 
for  consideration  as  ACRS  members. 

*L  Anticipated  ACRS  Activities 
(Qpen)—Oi»cuMS  anticipated  ACRS 
subcommittee  activities  and  items 
propoaad  for  consideratiion  by  the  full 
Committee. 

*  J.  SECY  88-325  Additional 
Applications  of  LetA-Bef ore-Break 
Technology  (Open}-Oi»aa»  potential 
AGRS  review  of  subject  proposed  NRC 
Policy  Statement 

*iC  ACRS  Subcommittee  Activities 
(Open)—HMt  and  discuss  reports  of 
cognizant  ACRS  subcommittee 
chairman  regarding  the  status  of 
assigned  activities. 

*L  Containment  Design  Criteria 
(Open}—Di»atBa  proposed  ACRS  action 
regarding  development  of 
recommendations  for  containment 
design  criteria. 

347th  ACRS  Meeting.  March  0-11. 
1900 — Agenda  to  be  announced. 


348th  ACRS  Meeting.  April  6-«.  1960— 
Agenda  to  be  announced. 

ACNW  Full  Committee  Meetings 

7th  ACNW  Meeting.  February  22-23. 
1909:  Items  are  tentatively  scheduled. 

1.  NRC  Staff  Briefing  on: 

1.1  Status  of  NRCs  Review  of  DOE'S 
Yucca  Mountain  Site  Characterization 
Plan(SCP) 

1.2  NRCs  Review  Plan  for  their  review 
oftheSCP 

1.3  IX^s  Design  Acceptability 
Analysis  (DAA)  for  the  Exploratory 
Shaft  Facility  (ESF):  and  of  DOE'S  5 
Study  Plans  for  the  E^ 

2.  State  of  Nevada  comments  on  the 
Consultative  Draft  Site  Characterization 
Man 

3.  Greater  than  Class  C  Wastes 

4.  ACNW  periodic  meeting  with  the 
Commissioners 

8th  ACNW  Meeting.  March  22-23. 
1969— Agenda  to  be  announced. 

9th  ACNW  Meeting,  April  26-28, 
1989 — ^Agenda  to  be  announced. 

Date:  )anuaiy  19, 1968. 
JohnCHoyla. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  8B-1815  Filed  1-25-68: 8:45  am] 


OFFICE  OF  THE  FEDERAL  REGISTER 


bwtltule  In  Tehwen  end  the 
CoordbwUon  Cound  for  North 
Amertcen  Affelrs 

AOENCv:  Office  of  the  Federal  Register 

(NARA). 

action:  Notice  of  availability  of 

agreements. 


:  The  American  Institute  in 
Taiwan  has  concluded  a  number  of 
agreements  with  the  Coordination 
Council  for  North  American  Affairs  in 
Older  to  maintain  cultural,  commercial 
and  other  unofBdal  relations  between 
die  American  people  and  the  people  on 
Taiwan.  The  Director  of  the  Federal 
Registar  is  publishing  the  list  of  these 
agreements  on  behalf  of  the  American 
Institute  in  Taiwan  in  the  public  interest 
iUiriffMriiTsnr  iNronnATiow;  Cultural 
commercial  and  other  unofficial 
relations  between  the  American  people 
and  the  people  on  Taiwan  are 
maintained  on  a  nongovernmental  basis 
through  the  American  Institute  in 
Taiwan  (ATT),  a  private  nonproflt 
corporation  created  under  the  Taiwan 
Relations  Act  (Pub.  L  96-8: 93  Stat  14). 
The  Coordination  Council  for  North 
American  Affairs  (CCNAA)  is  its 
nongovernmental  Taiwan  counterpart 


Under  section  1(a)  of  the  Act 
agreements  concluded  between  the  AIT 
and  the  CCNAA  are  transmitted  to  the 
Congress,  and  according  to  sections  6 
and  10(a)  of  the  Act  such  agreements 
have  full  force  and  effect  under  the  law 
of  the  United  States. 

The  texts  of  the  agreements  are 
available  from  the  American  Institute  In 
Taiwan,  1700  North  Moore  Street  17th 
floor,  Ariington,  Virginia  22200.  For 
further  information  contact  Joseph  Kyle 
at  this  address,  telephone  (703)  52S- 
8474. 

FoUo%ving  is  a  list  of  agreements 
between  ATT  and  CCNAA  wfaidi  were 
in  force  as  of  December  31. 1088. 

Dated:  |anuaiy  13. 198B. 
loseph  B.  Kyla. 
Corporate  Secretary  and  Program  Officer. 

Dated:  )anuary  23. 1980. 
Martha  LGirard. 

Acting  Director.  Office  <^  the  Federal 
Register 

Agreements  Concluded  Between  the 
American  Institute  In  Taiwan  and  the 
Coofdination  Councfl  for  North 
American  Affairs  as  of  December  31. 
1988 

Aviation 

Air  transport  agreement  with 
exchange  of  letters.  Signed  at 
Washington,  IX  March  5, 1900:  entered 
into  force  March  5, 1960 

Agreement  implementing  air 
transport  with  exchange  of  letters. 
Signed  Mardi  31, 1961:  entered  into 
force  March  31, 1961 

Civair  memwandum  of  understanding, 
signed  at  Washington  and  Arlington 
October  15. 1961;  entered  into  force  on 
October  15. 1981 

Revision  of  Article  VI  of  air  transport 
agreement  of  March  5. 1980.  Revision 
signed  in  Taipei  on  May  8. 1966;  entered 
into  force  May  8. 1986 

Aeronautical  equipment  and  services 
agreement  with  four  annexes.  Sigited  at 
Washington.  DC  October  23. 1981  and 
Ariington  September  24, 1961;  entered 
into  force  December  1. 1981 

Educational  and  Cultural 

Implementing  agreement  financing 
certain  educational  and  cultural 
exdiange  programs.  Exchange  of  letters 
at  Taipei  April  14  and  June  4. 1979; 
entered  into  force  June  4. 1979 

Agreement  concerning  the  Taipei 
American  School.  Signed  and  entered 
into  force  on  February  3. 1963 

Privileges  and  Immunities 

Agreement  relating  to  privileges  and 
immunities  of  courier  systems.  Signed  at 
Washington  and  Ariington  December  31. 
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197B  and  laauaiy  7.  MHk  < 
fOTM  iMMMry  7.  IttO 

•gTMiMiiL  SigMd  Odobsr  a. 
•nierad  into  fafo*  Oetobsr  S.  IMi 

AMewixm  I  to  tito  apMSMBl  on 
privilsges,  exsmpttons.  and  taunanlbas. 
Signed  at  WsshiMlnn.  DC  )iwnsty  11 
laae;  ontsfsd  into  foras  January  12. 19M 

Protocttan  of  infoctoatfon  opuonHnL 
8«|pad  isytooibsi  U,  M61;  laliii i  into 
foroe  aiiptotobaf  U.  liSl 

Trade  and  Commerce 

Toxtik  ^rMBonL  Si^od  Howaibar 
1S.19a2:( 
1&  1982  (• 
ootoxtUaa) 

Ttxtila  affsomant  Signsd  at 
Wathingtoo.  DC  on  luly  18. 1986: 
entered  into  force  Jwy  18. 1886 
Supersedes  textile  apuaasnt  of 
November  16. 1982 

Bxchanfe  of  letters  signed  October  ac 
1978;  entered  into  force  October  24. 1979 

BUatarol  trade  spswiMt  (conoeming 
torifb).  Bxdtoats  of  lotlsts  dgnod 
Deoembor  81. 1861:  snlorod  luto  hroe 
December  31. 1961 

Agrseoent  oonosming  exports  of  rioe 
from  Taiwan.  Bxchaaas  of  letters  on 
March  1. 1884:  entered  into  force  on 
March  1.1864 

Agreessent  reiatiag  to  expert 
performance  roquirsuMnls.  Bxchaufs  of 
Utters  St  Washii^ton,  DC  October  8. 
1988;  entored  into  force  Oetobsr  a  1886 

AyeesMWt  on  beer,  tvine  and 
cigarettes.  Signed  St  Washington.  DC  on 
December  U.  1888:  entsrsd  into  force 
December  IZ 1886 

AgrseuMut  conneming  Imde  to  certain 
ma<±ine  toola.  Signod  at  Waohiagton. 
DC  on  DeosoriMr  18k  1888(  sntered  Into 
force  December  IS.  1886 

Agreement  relatlna  to  salo  of  Stetaa  of 
Liberty  coins.  Sipied  at  Washtegton.  DC 
on  March  S.  and  Apra  28. 1868:  sntorod 
into  force  April  23, ' 


Scientific  Cooperatioo 

Agreement  to  further  sdontiflc  and 
scholarly  cooperatioo.  Exchange  of 
letters  at  Arlii^ton  Sspliwhw  4. 1880( 
entered  into  forae  Osptsmhsr  4. 1880 

Ionospheric  and  observatioo  and 
reporting  agreement  Signed  November 
26.  iflaa  entered  into  force  Noventber 
26.1980 

Extension  of  ionoepneric  obasrvatwn 
and  rsportii^  sgrsemenL  Signod  in 
Taipei  on  October  1. 1887;  entered  into 
force  October  1. 1967 

Agreement  on  inforrastion  exchange 
end  cooperation  on  nodear  matters. 
Sipied  on  May  12  and  Ai^iut  3. 1963: 
entered  into  force  on  August  3. 1983 


analysis.  Si^isd  on 
January  27. 1963:  ani 
January  27. 1863 


risk 
28. 1863  aw 

into  force  on 


on  Juno  34  and  m 
force  on  |un 

Guldoiinss  for  a  oooponlhM  ( 
in  the  biouMdical  sdenoes.  Signed  ( 
May81.186i 
21.1864 

Aauontent  relating  to  Hm 
ostobllohBsnt  of  a  Jotet  I 
conimittse  on  civil  nuclear  cooperation. 
Signed  on  October  3. 1864;  sntarod  into 
force  on  Oetobsr  a.  1964 

AgpseBsnl  roialtaig  to  participation  la 
severe  imdear  acddent  research 
ptogromo.  Sined  on  October  IZ 1864; 
entered  into  foeoe  on  October  U 1864 

Extension  until  October  12. 1880  of  dw 
penKspoDOB  m 


progresM.  signed  at  WasMagten.  DC 
Mertch  16  and  Manb  28. 1886  anared 
taito  force  Merch  22. 1988 

CutdeHaes  for  a  cooperative  ptugrem 
hi  food  hiilene.  Staoed  on  Januiny  26, 
1888;  entered  faito  foroe  January  26 188S 

Cuidstinee  for  a  Cooperative  Progrem 
hi  AtBoapberte  Reeearch.  Signed  and 
entsvsd  into  forde  enhley  4. 1887 

Guidelines  for  e  Cooperative  ftngew 
in  tbenysloal  SdsBoea.  fllgaed  end 
entered  Into  force  on  March  10. 1887 

Agreement  relating  to  pertidpetion  hi 
tho  bitemational  l>lpii«  bispity 
Rssearch  Group.  Sipiad  on  April  10, 
1867  and  May  18. 1967.  Entered  into 
force  on  May  \h,  VHP 

Agreement  for  o  Cooperetive  Prelum 
in  the  Sola  and  Bxchangs  of  Tochnic^ 
Scientific  end  Engineering  Inforawtien. 
Signed  end  sntersd  into  rorce  on 
Novead>erl7.1887 

.  Guidehaee  far  a  Cooperative  Progreoi 
in  die  EiniiMimenlsl  Sdeness  Signsd 
end  sntared  toto  foree  on  Neveadter  3. 
1867 


inl 

entered  tototoroe  on  Auguet  34, 1987 

Extension  of  1880  Cooperative  I 
Affiwwt  1pMdatWashfaMton.DC 
March  la  1887:  ellectlve  Mardi  la  1887 

Ceidslines  lor  e  Coepsiatise  Progreai 
in  the  Agricultural  Sciences.  Sipmd  on 
Januery  1&  1888  and  January  26, 1888. 
Bntered  taito  faroe  on  laonary  36 1886 

Second  Agreeaont  between  the 
American  Institute  in  Taiwan  and  tha 
Coordination  Coundl  for  North 
American  Affairs  for  Procurement  of 
Equipment  for  the  Taiwan  Synchrotron 
Radiation  Research  Center.  Signed  at 
Washington.  DC  December  21. 1886 
Entered  into  force  December  21. 1908 


Maritime 

Agreement  on  tonnafe  measurement 
of  ships.  Signed  on  May  13  and  26. 1983; 
entered  into  force  on  May  36, 1983 

Govefning  international  fioherics 
agreement  with  nnnexas  Signed  June  7, 
1982:  entered  faito  force  fane  7. 1882 

SOLAS  sffnemsnt  (oonoemfag 
uninterrupted  marttlBW  trade  end  the 
sefsty  of  ttfs  at  see),  with  exchei«e  of 
letters.  Signed  in  Arltagton  August  17. 
1862  and  in  Wasnaigtoi^  DC  Soptember 
7, 1882;  entered  into  force  September  7, 
1962 

Ayeemsnt  oo  sefety  of  lib  et  sea. 
with  exchange  of  lettCTS.  Signed  et 
Washington.  DC  January  22. 196S; 
antered  into  force  January  31. 1965 

liUeiuatiisisI  Triwfntiqu  for 
prevention  of  poUution  fraoi  ships  with 
exchange  of  letters.  Signed  et 
Washington.  DC  January  22. 1985: 
ontorsd  into  fores  January  31. 1885 

Load  linae  ay  eemeni  widi  exchange 
of  letters.  Signed  at  Woshi^ton.  DC 
March  3B^  1888;  entered  into  force  April 
iai886 
jFRDocM-tTWI 
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Pursuant  to  section  18(bXl)  of  the 
Securities  Bxchai^  Act  of  193115 
US.C  78s(bXl).  notice  is  hereby  given 
diet  on  November  16 1088.  the 
American  Stock  Bxchango.  In& 
CAbox'I  filed  wldi  die  Securities  and 
Rxchangs  CoauBisoion  the  proposed  rule 
change  as  dsscribed  fa)  IteaM  L  U.  and  lU 
below,  wbich  ItesM  have  been  prepared 
by  the  AsMx.  The  Coanaission  te 
publishing  this  notloe  to  soUdt 
comments  on  ths  proposed  rate  change 
from  interested  persons.* 


'  bkibil  A.  tHikil 


llMmiafike 


L  Solf-Ragulatory  Organization's 
StalsnMnt  of  the  Tenns  of  Substance  of 
the  Propoeed  Ride  Change 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  Amex  and  at  the 
Commission. 

IL  Self-Regulatary  Organisation's 
SUtomont  of  the  Puqwse  of.  end 
Statutory  Basis  for.  the  Proposed  Rule 


•vatUbk  for  iMpKttM  !■  Iht  PMbNc  RalbrMM 
Bnack  •!  CowataitM  kMO^MrtMs  to  t 
DC 


In  its  filing  with  the  Commission,  the 
Amex  indhaded  stetements  conoeming 
the  purpose  of  end  basis  for  the 
propoeed  rule  change  and  discussed  any 
oommente  it  received  on  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  prc^KMed 
rule  change.  The  text  of  these 
stetements  may  be  examined  at  the 
places  specified  fai  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspecte  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Propoeed  Rule 
Change 

(1)  Purpose 

The  American  Stock  Exdiange  is 
proposing  to  amend  Exchange  Rules  and 
procedures  which  govern  the 
administration  of  securities  industry 
arbitration.  Rules  and  amendments  to 
the  Uniform  Code  of  Arbitration  similar 
to  those  proposed  by  the  Exchange  have 
been  approved  by  SICA. 

New  Rule  427  requires  that  all  pre- 
dispute  arbitration  dauses  must  be 
bi^ighted  and  spedfies  the  information 
that  must  be  induded  in  such  dauses.  In 
addition,  the  proposed  rule  requires  that 
the  agreement  must  contain  a  statement 
calling  the  customer's  attention  to  the 
fact  that  a  pre-dispute  arbitration  clause 
is  induded. 

The  Exchange  is  proposing  to  indude 
in  the  disdosure  rule  tUscussed  above  a 
provision  which  predudes  broker^ 
dealers  from  induding  in  customer 
agreements  any  condition  which  limits 
or  contradids  the  rules  of  any  ^O. 
liffiita  the  abiUty  of  any  party  to  file  an 
.  arbitaation.  or  limits  arbitrators'  ability 
to  make  an  award. 

Rule  602  will  list  the  factors  for 
determining  who  is  to  be  deemed  an 
industry  arbitrator,  thus  clarifying  the 
limitations  on  who  may  serve  as  a 
public  arbitrator,  and  specifying  the  type 
of  information  regarding  each  proposed 
arbitrator's  back^und  that  must  be 
provided  by  the  Exchange  to  parties.  It 
is  also  proposed  that  a  new  Rule  603  be 
edited  settuig  forth  the  disdosures  to 


be  made  by  each  arbitrator  prim  to  and 
while  serving  on  a  panel. 

New  Rule  607  sets  forth  a 
comprdiensive  pre-hearing  procedure 
governing  such  matters  as  the  exchange 
of  information  by  parties  and  the  use  of 
pre-hearing  conferences  or  preliminary 
hearings  to  resolve  certain  matters 
unrelated  to  the  roerite  of  the  case.  By 
specifying  precise  procedures  for 
resolving  discovery  and  other 
administrative  disputes  before  the 
hearing,  end  establishing  penalties  for 
failure  to  exchange  infonnation  before 
the  hearing,  this  proposed  rule  will 
enable  parties  to  more  easily  gaui 
access  to  materials  in  the  possession  of 
their  adversaries  and  will  eiqiedite  the 
arbitration  fnocess  by  ensuring  diat  at 
the  commencement  of  the  hearing,  the 
parties  and  the  panel  will  be  able  to 
address  the  merita  of  the  case. 

Rule  610  wiU  vxpaoA  the  form  and 
content  of  the  written  arbitration  award 
to  provide  more  detailed  information. 
Pursuant  to  the  amendment,  the  award 
must  identify  the  parties  and  contain  a 
summary  of  die  iMues  involved,  the 
relief  souriit.  the  issues  resolved,  the 
amount  on  any  award  or  other  reUef 
granted,  the  names  of  the  arbitrators 
and  the  signatures  of  the  arbitrators 
concurring  in  the  award.  The  proposal 
requires  that  the  summary  information 
contained  in  the  awards  must  be  made 
publidy  available. 

Rule  612  nvill  be  amended  to  require 
that  a  record  be  kept  of  every  hearing. 
Currendy,  no  record  is  required  unless 
requested  by  the  arbitrators  or  a  party. 
Under  the  proposed  new  rule,  either  a 
stenographic  record  or  tape  recording 
must  be  kept  but  need  not  be 
transcribed  unless  requested  by  the 
arbitrators  or  a  party.  Any  party  making 
such  a  request  will  bear  the  cost  of  the 
transcription.  This  amendment  will 
codify  procedures  already  implemented 
by  the  Exchange. 

A  number  of  further  procedural 
modifications  are  being  proposed.  These 
modifications,  designed  to  further 
darify.  expedite  and  make  more 
effident  numerous  aspecta  of  the 
arbitration  process,  are  as  follows: 

•  Amend  Rule  602  to  set  forth  more 
comprehensive  procedures  for  repladng 
an  arbitrator  amoved  from  a  panel  for 
any  reason  following  commencement  of 
the  first  hearing  session.  In  such  a  case, 
a  replacement  will  be  appointed  only  if 
a  party  raises  an  objection  to  the 
continuation  of  the  proceeding  with  only 
the  remaining  panelists. 

•  Amend  Rules  605, 619  and  620  to 
provide  for  service  of  all  pleadings  other 
than  tiie  Statement  of  Claim  by  the 
parties  themselves  rather  than  by  the 
Exchange,  and  to  clarify  that  a  party 


need  not  file  a  written  obfection  prior  to 
the  hearing  in  order  to  request  that  an 
adversary  who  has  submitted  only  a 
general  denial  as  an  answer  be 
preduded  fiom  presenting  any  facts  or 
defenses  at  the  hearing. 

•  Amend  Rule  606  to  (Movide  that 
where  adjournment  of  a  hearing 
scheduled  in  connection  with  s 
simplified  proceeding  is  requested,  die 
party  making  the  request  ivill  not  be 
required  to  pay  an  adjournment  fee. 

•  Amend  Rule  606  to  provide  that  all 
parties  must  be  given  copies  of  any 
subpoena  issued  in  connection  widi  an 
arbitration. 

•  Amend  Rule  618  to  define  the  term 
"hearing  session."  set  forth  the  total 
forum  fees  which  arbitrators  may 
determine  to  be  diaigeable  to  parties, 
clarify  the  arbitrators'  discretion  to 
award  other  costs  and  expenses 
pursuant  to  the  parties'  agreement,  and 
establish  a  fee  for  a  pre-hearing 
conference. 

FinaUy,  Rule  602  et  seq.  will  be 
renumbered  accordin^y  to  allow  for  the 
insertion  of  the  recommended  new  rules. 

(2)  Basis 

The  proposed  rule  change  is 
consistMit  with  sections  6(bH4)  and 
6(b)(5)  of  die  Act  in  diat  die 
amendments  to  the  Exchange's  rules  and 
procedures  governing  the  administration 
of  securities  industry  arbitration  provide 
for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  the  Exchange's  members  and 
issuers  and  other  persons  using  ita 
fadlities,  and  that  they  are  designed  to 
promote  just  and  equitable  principles  of 
trade  and  proted  investors  and  the 
public  interest  by  improving  the 
administration  of  an  impartial  forum  for 
the  resolution  of  disputes  relating  to  the 
securities  industry. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  wnll  impoae 
no  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  wrritten  comments  were  solidted 
or  received  with  resped  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Relator  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


f  r  . 

F>iiwl  IbK^tkm  /  VoLl%  No.  !•  /  Tlwiwday.  Jmuiy  26.  1980  /  Noticw 


90  dayt  of  radi  date  If  H  flndi  I 
lonair  prkid  to  b*  appfopttala  and 
publithM  its  rMMM  for  to  BDdiat  or  (U) 
••  to  which  the  Ab«x  ooaMota.  lh« 
Commiwton  will: 

(A)  By  order  approv*  anch  prapoaad 
rule  chaaga,  or 

(B)  Insutula  procaadinai  to  dateimlna 
whatbar  tha  propoaad  nua  cbaofa 
should  ba  disapfwovad. 

Tha  CommiMion  ancoura^aa  conunaot 
on  any  aspect  of  tha  propoaad  rula 
change,  including  tha  propoaad  olfBCtWt 
data.  In  addition,  the  CommiMioa 
raqoaats  apeciflc  comment  aa  foUowK 

1.  The  piopoaad  rule  change 
repreaants  ■Ipiifloant  nodtficatioaa  in 
the  cunant  rulaa  for  aiUtratioa 
prooaediiigi  aiiiniHlatared  oy  the  Ahmx. 
On  September  la  MM,  the  Commiaaioa 
wrote  to  the  SaourMaa  biduatry 
Coofeienoe  on  Arbitnilion  ("SICA'*)  in 
order  to  raqoeat  that  it  consider  e  wide 
range  of  changes  to  its  Uniform  Coda  of 
ArMtratioa.  which  waa  llfst  da^elepad 
in  1977  by  81CA  in  order  to  preoMla  a 
uniform  syatam  of  aiMtration 
procedures  throughout  the  securities 
industry.  The  membership  of  81CA  is 
composed  of  rapraaanlativaa  of  tha 
Amex.  nine  other  SROa.  fear  pobbc 
members  and  the  Sacuritlaa  Indastry 
Asaodatkm.  Since  raoahring  the 
September  1997  lettar.  SKA  baa 
developed  new  rulee  to  reapond  to  many 
of  the  issues  raised  in  tha  Coauaiaaiaa'a 
letter.  In  addition,  on  |aly  a  198t.  tha 
Commisaion  wrote  to  each  of  the  SROa 
that  administers  an  arbHratton  | 
reqoestlag  that  they  cooaidar  the  I 
raised  by  their  members'  oaa  of 
mandatory  predlsputo  arbitratton 
clauses.  Proposed  einemliiienta  to  six  of 
the  Amax's  arbitration  rules  contained 
in  this  filing  respond  to  issoea  raised  in 
the  September  la  1987  and  |aly  a  1988 
letters.  Accordii^y.  it  is  with  particular 
interest  that  the  Commission  solicits 
comment  on  the  smendments  to  those 
six  Amex  Rules  802. 80S.  807. 814. 818 
and  427.  These  rules  deal  with  tha 
definitions  of  public  and  induatry 
arbitrator*,  the  dlsclocure  of  arMtrator 
biographical  information  and  potential 
conflicts  of  interest,  the  discovery 
process,  the  preservation  of  a  record,  the 
conlenia  and  public  availability  of 
arbitratka  awards  and  diadoaore  in 
connection  with  the  use  of  predispute 
arbitration  clauses.  Comment  is  sought 
as  to  whether  these  propoeed  rule 
changea  will  approprtately  protect 
Inveetors  and  the  public  interest 

2.  In  particular,  prepoeed  Amex  Rule 
807.  concerning  prehearing  proceedinfS. 
doaa  not  axplkitly  provide  lor  the  taktaig 
of  dapoaltiOBS  Rather,  tha  Rule  pamits 


arbMratore  to  iaaw  a^r  rabof  wUdi  will 
expedite  the  arbltratloa  prooasdinp 
The  Commissioa  aadarstanda  tfala  to 
include  the  abiUty  to  order  depoaltkHia. 
CoaHMBl  la  spadficallv  sooaht  as  to 
whether  a  parly  ahooM  ba  able  to  have 
tha  atMtoators  order  dapoalttaBa  Id  a 
partlcukr  oaaa  If  ha  caa  dsBOOolrBto  to 
them  ttiat  a  dapoaHtoB  Is  nacassafy  to 
develop  Ua  oaaa  or  that  ha  ooanot 
obtain  equivaJant  tarforaMtton  from 
documeals  ahaa. 

S.  CoiMOBt  to  ako  sollcltod  oa  the 
propoaad  aiMBdMBt  to  Abbx  Role  802. 
which  daHnaa  pablle  and  indiictry 
arbitratora.  CoaMMat  la  specifically 
soafhl.  Brat,  aa  to  whether  the  standarda 
sat  eat  la  tka  rale  era  adequate  to  aaaore 
the  ladapaadanoa  of  pubbe  arbitratora 
fron  any  paroaptMB  of  nnhMaoa  or 
actual  Inflaanoa  froai  tha  aacofMaa 
industry,  and  second,  aa  to  whathai  tha 
balance  strack  batwaaa  tha  aaed  far 
imoartial  arbitrators  and  tha  aaod  for 
induatnr  axpartlaa  haa  baaa  propaiiy 
made  throat  Ika  aaa  of  a  aoMty  of 
puooc  araoaaora  ano  a  mmomy  oi 
industry  arbttratora.* 

4.  Comment  la  alao  soaght  on  whathai 
Amex  Rule  818.  which  aatabtehaa 
standarda  for  tha  oonlaot  and  pobiic 
availability  of  arbitratton  awarda. 
provldae  laaeators  with  saffldent  abiUty 
to  evahiato  tha  arbitratton  systen  ia 
ganeaaL  aa  wall  as  the  ablUty  to  lavlaw 
the  pest  experience  of  partiailar 
arbitratora  who  hava  bean  aalactad  to 
hear  thair  parttoolar  caaea. 

5.  In  adcttdoa.  ooomant  la  aolidtad  on 
propoeed  new  Amex  Rale  427.  which 
mandatea  aew  diadoaoraa  to  be  ueed  in 
connection  with  any  prediaputo 
arbitration  clauaas  and  alao  prohibits 
tha  use  of  arbitration  dauaea  to  hadt  tha 
typaa  of  relief  available  to  taveatora  in 
airoitratioo.  In  partiailar.  doae  the 
propoaad  rula  adaqaately  fbcoa  invaatar 
attention  on  the  axiatance  and  mnanini 
of  predispute  arbitration  clauses  and 
otherwise  addreas  the  coocema 
somaadiag  tha  aaa  of  theae  claaaai. 

8.  Finally,  oonaiant  la  specifically 
soUdted  on  the  propoeed  aatandment  to 
Amex  Rule  880.  TUa  rale  change 


croea  and  lldnl-pafty  daimaats  and 
sperlfiea  ooata  tliat  may  ba  aaoaeeed 
agaiaat  parUaa.  Tha  ooaibiyBed  effect  of 
theee  chaagaa  haa  tha  potential  to 
incraaaa  signifloaotly  dte  fees  and  ooata 
that  coold  ba  sssaassd  by  tha  arbitrators 
against  a  single  party  to  aa  arbitration 
pmraeding  Coaaaent  is  solidtad  on 
whether  rach  feea  aa 
reasonable. 


■tolan  ihoirfd  b«  advtMd  *•<  liH 


Interested  paraona  are  invited  to 
subaiit  anittan  data,  views  and 
arguments  concaming  tha  foragoiag. 
Persons  making  written  submissions 
should  file  six  oopiea  thereof  with  the 
Secretary,  Sacuridea  and  Kxchange 
Conimisaion.  450  Fifth  Street  NW.. 
Washington.  DC  20649.  Copies  of  the 
submisston.  all  sobeequent  amendments, 
all  written  statamenta  with  respect  to 
the  propoeed  rule  diange  that  are  filed 
with  the  Conunission,  and  all  writtea 
oomawinioatioBa  ralatlBg  to  the  proposed 
rule  change  batwean  tha  Comadaaion 
and  any  parson,  other  than  thoae  that 
may  ba  withheld  from  dM  public  ia 
acoordanoa  adth  tha  provlaiona  of  5 
U3.C  552.  wUl  ba  availabU  for 
inspection  and  copying  to  the 
Commisaion's  Public  Raierence  Section, 
450  Fifdi  Street  I4W..  Waslih«toa  DC 
206481  Copiaa  of  such  lUhBg  wiU  alao  be 
avallaUa  for  laapactiun  and  copying  at 
the  principal  olBoe  of  tha  Aowx.  All 
submissions  should  refsr  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  Pebraary  la  UI89l 


For  aw  riaaaliilon.  by  dw  Divisioa  of 
Maritat  ■sgaistlea.  pstsaaal  to  delsgsled 
aaaMimy. 

Dated  laooary  19. 1989. 
InaiHuaCKali. 
SsGialBfjr. 
(FR  Doc  ao-ises  FIM  l-«-«0;  Iptt  aail 
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Purauant  to  section  19(bMl)  of  die 
Secorltiee  Exchange  Act  of  1934. 15 
M&XL  78s(bKl).  notice  is  beraby  given 
that  on  lanoary  8^  19801  MBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exchange  Commission  the  propoeed  rule 
change  as  described  in  Items  1.  n  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
CoBunisaioo  is  publishing  this  notice  to 
solidt  comments  on  the  proposed  rule 
change  from  totereatad  persons. 

L  Setf-Jtagolatory  Organlxation's 
Stotsmsat  of  the  Tenns  of  Sabetanoe  of 
tlM  Propoaad  Rale  Change 

The  propoeed  rule  change  consists  of 
the  following  edditions  to  die  Fee 
schedule  for  the  Depodtory  Division 
(the  "Depodtory")  of  MBS  Cleering 
Corporation  ("MBSCC"): 


/  Vol  54.  No.  16  /  Tharaday.  January  26.  1968  /  Noticea 


Schedule  of  Fees  foa  Couaterm. 
Safekeeping  Services 


-1-1  Tl  1- 

Fee 

Caih«lras«n/ou« ... 

S7J»/ww*. 

SeouriSas              drtMiy/rsoaipl 

iZSOaach. 

(FHUylC;  FNMA.  T«M,  fMn. 

bondi|. 

SicMiiw  ion  dmoat  at  wiS  ol 

5.00  each. 

narth^ 

Sis  OipcNaofy^ 


to 
Fund  aie 


to  el  kmto  mowoHianls  to/ftom  the 


n.  SeV-Kagdalory  Organisation's 
StalanMnt  of  the  Pmpoaa  of,  and 
Statuloty  Basis  far,  the  Proposed  Rale 


In  its  filing  with  the  Commission,  the 
self-regulatory  organizatioD  included 
statements  concerning  the  purpose  of 
and  basis  for  die  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  spedfied  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Re^Iatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  set  fees  for  certain  services 
provided  by  the  Depository. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  equitable  allocation 
of  reaaonabie  dues,  fees  and  other 
charges  among  the  Depository's 
Partidpants. 

(B)  Seif-Reguhtary  Organization'a 
Stotemeat  oa  Burden  on  Competition 

MBSCC  does  not  bdieve  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  ndthcr  solidted  aor 
received. 

m.  Date  af  Effactivanaaa  of  tha 

for 


subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-«. 

At  any  time  within  60  days  of  the 
filing  of  such  propoeed  rule  change,  die 
Coramisaion  may  summarily  abr^te 
audi  rule  change  if  it  appears  to  the 
Comadaaion  that  sadi  action  ia 
neaeaiaaiiyatsippnfnaHit'm  the  ptAAic 
Intereat,  far  dM  protection  (rf  investors, 
or  otherwise  in  fartherance  of  the 
porpoaea  (rf  die  Secarities  Exchange  Ad 
of  1934. 

IV.  SoBdtaiion  of  Conunenls 

Inteiestad  persona  are  atvited  to 
submit  written  data,  views  and 
aigamenta  concerning  the  foregoing. 
Peraona  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Sccuritiea  and  Rxdmnge 
Commission.  450  FifUi  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  aubaequent  amendments, 
all  written  stateaients  with  resped  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Coaimission 
and  any  person,  other  than  those  that 
may  be  witUield  fiom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  5K.  will  be  available  for 
inspection  and  copying  in  die 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  prindpal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  SR- 
MBS-89-1  and  should  be  submitted  by 
February  16.  loea 

For  the  Commission  by  tiie  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
autlrority. 

Dated:  January  19, 1989. 
laoatfan  G.  iCalx. 
Secretary. 
IFR  Doc  a»-18«9  Hied  1-25-88: 8.-45  am| 


Action 

The  foregoing  rule  change  has  become 
effective  piuwiant  to  section  19(bM3)  (rf 
the  Securities  Exchange  Act  of  1934  and 


Salt  flaQuiatory  OrBanliatJonaj 
Appacaiiona  tor  unasiaa  iiaciiy  ■ 
P1IVI0988  and  of  Opportunity  for 

Incorporatad 

lanaaiy  18, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  widi  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(fHl)(B)  of  the 
Securities  Exchange  Ad  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  ftdlowing 
securities: 


Borden  Chemical  ft  Plastics.  LP. 

Depositary  Units  (FSe  No.  7-4144) 
HnbbeU.  Inc.  Class  B  Common  Stock. 

$54)0  Par  Vabe  (File  No.  7-4145) 
Healthvest  Inc.  Shares  of  Beneficial 

Interest  No  Par  Value  (File  Na  7- 

4146) 
Service  Metchandise  Company.  Inc 

Common  Stock.  S^SO  Par  Value  (FQe 

No.  7-4147) 
McClatchy  Newspapers.  Inc  Class  A 

Common  Stock.  ILOI  Par  Value  (File 

Na  7-414^ 
RAC  Income  Fund.  Inc^  Common  Stodu 

$.01  Par  Vahie  (File  Ho.  7-414^ 
RPS  Realty  Trust.  Shares  of  Beneficial 

Interest.  $.10  Par  Vahie  (FUe  Na  7- 

4150) 
Baroid  Corporation.  Common  Stock.  $.10 

Par  Vahie  (File  No.  7-4151) 
Monarch  Capital  Corporation.  Common 

Stodc  $1  J»  Par  Vahie  (File  No.  7- 

4152) 
NL  Industries,  Inc.  Common  Stock.  $.125 

Par  Vahie  (File  Ho.  7-4153) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  7. 1986. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exdiange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  appHcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  tite  Conunission.  by  tiie  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
autliority. 
looadtanCKalx. 
Secretary. 
(FR  Doc  aB-175«  Filed  l-ZS-to;  8:45  am| 


IReL  Na  34-aM7«;  Re  Na  SR-NASD-99-41 

Solf'Rojtdafwry  ftrpaniratinna,  rWno 
and  Ordar  Granting  Accateratod 
Approval  10  napoaao  niBawianga  ny 

Dcaton,  inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(bKl).  notice  is  hereby 
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given  that  on  January  17. 1960.  the 
National  Aasociation  of  Secuiitiea 
Dealer*.  Inc.  ("NASO"  or  "Aasociation") 
filed  with  the  Securiliet  and  Exchange 
Conuniaaion  ("Commiaaion")  the 
propoaed  rule  change  deacribed  in  Ilema 
I.  U.  and  III  below,  which  Items  have 
been  prepared  by  the  NASD.  The 
Conuniaaion  ia  publiahing  thia  notice  to 
aolicit  conunenta  on  the  proposed  rule 
change  from  intereated  persona. 

L  Sdf-Ragulatocy  Offanisaliaa'a 
StatMBMil  of  the  Tanna  of  Subataaoa  of 
lb*  Propoaad  Rule  Change 

The  following  ia  the  full  text  of  a 
propoaed  change  to  Section  c3.(B)  of  the 
Rules  of  Practice  and  Procedures  for  the 
NASO's  Small  order  Execution  System 
("SOBS")  and  an  additkm  to  the 
facilities  description  of  SOES.  The  rule 
change  shall  be  effective  for  a  period  of 
90  days  to  permit  coiuideration  by  the 
Commission  of  approval  of  the  propoaed 
modification  on  a  permanent  baaia. 
which  will  be  the  subject  of  a  separata 
rule  filing.  Material  to  be  deleted  is  In 
brackets;  material  to  be  added  is 
iulicixed. 

(B)  SOES  will  accept  both  market  and 
limit  orders  for  execution!:  however, 
limit  orders  not  immediately  executed 
due  to  price  will  be  returned  to  the 
SOES  order  entry  finnj.  Orders  may  be 
preferenoed  to  a  specific  SOES  market 
maker  or  may  be  unpreferenced.  thereby 
resulting  in  execution  in  rotation  against 
SOBS  market  makers. 

The  following  la  the  fiiU  text  of  a  new 
section  of  the  SOES  facilities  description 
approved  in  filing  SR-NASD-«4-^a6: 

SOES  Limit  Order  Procening 

Am  indicatmi  in  the  Rtdee  of  Practice 
and  Procedure  for  the  Small  Order 
Execution  Svetem  ("SCXS")  the  eytem 
will  accept  both  market  and  limit 
orders.  An  order  which,  because  of 
price,  cannot  be  immediately  executed 
will  be  stored  in  the  system.  Order  entry 
firms  may  enter  day  orders,  good-till- 
cancelled  orders,  good-till-date  orders 
and  fill  or  kill  orders  at  prices  which  are 
away  from  the  current  market  Such 
orders  may  be  preferenced  as  with  any 
other  SOES  order.  Orders  may  be 
entered  notwithstanding  the  existence 
of  special  conditions  including  locked 
and  crossed  markets:  no  quote  or  closed 
quote  amditions;  a  hck  of  market 
makers  in  NASDAQ/NMS  securities  or 
market  maker  exposure.  If  the  security 
is  suspended,  there  is  a  one  sided  Inside 
market  there  are  not  market  makers  In 
a  NASDAQ  security  other  than  a 
national  market  system  security  or  the 
limit  price  is  not  reasonably  related  to 
the  market  such  special  amditions  will 
cause  the  order  to  be  rejected. 


Limit  orders  will  become  executable 
at  such  time  as  the  inside  quote  in  the 
NASDAQ  System  is  equal  to  or  better 
than  the  limit  price.  Executable  orders 
will  be  executed  on  a  first-in  first-out 
basis  for  as  long  as  the  inside  quote 
remains  equal  to  or  better  than  the  limit 
price.  Orders  not  executed  due  to  price 
movement  will  remain  in  the  SOES  limit 
order  file.  Unexecuted  limit  orders  in 
the  system  will  be  purged  either  by  their 
terms,  by  execution,  prior  to 
commencement  of  trixling  of  the 
securities  ex-dividend  or  by  the  NASD 
on  a  periodic  basis  as  set  forth  in  the 
SOES  Users  Guide.  A  new  Users  Guide 
for  Limit  Orders  will  be  distributed  to 
SOES  participants  and  is  incorporated 
herein  by  reference.  This  document  will 
become  a  part  of  the  general  SOES 
Users  Guide  upon  its  next  reprinting. 

n.  Salf-Rafulatary  OrfanisatkHi's 
Statananl  of  the  Puipoaa  of.  and 
Stalutacy  Baaia  for,  tba  Piopoead  Riila 


In  its  filing  with  the  Commission,  the 
NASD  Included  statements  concerning 
the  purpose  of  and  basis  for  the 
propoaed  rule  change  and  discusaed  any 
conunenta  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statementa  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  aununaries.  aet 
forth  in  sections  (A).  (B).  and  (C)  bekm. 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgaitixotion's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  SOES  is  to  improve 
the  efficiency  of  execution  of 
transactions  in  NASDAQ  securities 
through  the  use  of  data  processing  and 
communications  techniques.  The 
addition  of  bmit  order  storage  and 
execution  capability  increases  the 
efficiency  and  capacity  of  the  system  to 
achieve  this  end. 

The  SOES  limit  order  processing 
capability  serves  the  purpose  of 
providing  members,  and  in  particular 
members  not  having  proprietary  systems 
with  such  capabihty.  with  the  ability  to 
enter  and  store  limit  orders.  The  system 
does  not  Impose  priorities  for  executioo 
of  customer  limit  orders  vis-a-vis 
members'  proprietary  transactions. 
Members  are.  therefore,  responsible  for 
ensuring  that  customer  limit  orders  are 
handled  in  a  manner  consistent  with 
members'  obHgationa  to  their  custoners. 
The  NASO  believes  that  thoae 


obligations  are  as  set  forth  in  Notice  to 
Members  85-12  dated  Febrary  15. 1965. ■ 

The  NASD  ia  cognizant  of  the  need  to 
ensure  that  the  capacity  of  the  NASDAQ 
System  is  sufficient  to  handle  the 
volume  of  orders  that  will  be  generated 
by  thia  enhancement  to  SOES.  The 
NASD  will  monitor  capacity  cloaely 
during  the  eariy  implementation  phaae 
of  the  limit  order  enhancement  in  order 
to  detect  potential  capacity  limitations. 

The  statutory  basis  for  the  further 
development  and  implementation  of 
SOES  is  found  in  sections  llA(a)(l)(B) 
and  (C)(i).  lSA(b)(6).  and  17A(a)(l)  (B) 
and  (C)  of  the  Act.  Section  llA(a)(l)  (B) 
and  (C)(i)  set  forth  the  Congressional 
goal  of  achieving  more  efficient  and 
effective  market  operations  and  the 
economically  efficient  execution  of 
transactions  through  new  data    ' 
processing  and  communications 
techniques.  Section  15A(b)(6)  requires 
that  the  rules  of  the  Association  be 
designed  to  "foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  ta  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market" 
Section  17A(a)(l)  (B)  and  (C)  set  forth 
the  Congressional  goal  of  reducing  costs 
involved  in  the  clearance  and  settlement 
process  through  new  data  processing 
and  communications  techniques.  The 
NASO  believes  that  the  modifications  to 
SOES  will  further  these  ends  by 
providing  enhanced  mechanisms  for  the 
efficient  and  economic  execution  and 
clearance  of  limit  orders  in  over-the- 
counter  securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  does  not  anticipate 
that  the  proposed  rule  change  will 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purpoaes  of  the  Act 


•  H  is  liw  CHMiyMiM't  peaittM  dMl  M*  of  the 
liaril  onlir  lUt  doM  Ml  ia  My  «My  alter  tiM 
MadMy  ntiMiMoM  of  iMibw  finM  cocMitieni 
wMk  l«i»  BJ.  HMm  a  Co,  hK- Sccuriii«* 

I  Ad  Mill  III  Na  tamr  Uvly  e.  1808).  In 
Cammimttm  b«lte»M  llMt  •ntoring  • 
•  Ik*  !■•  doM  aol  aliaoiv*  ih«  nrm 
ip*  to  «H««  fall  oomplMDca  with  the 
ntiMeaHpMi  of  Hm  HuOem  dKinon.  Inciuding 

I  to  MMM  liMI  III*  finn  eithOT  diacioM  or 
I  tnm  Uadtos  attoad  of  it*  own  CMalaaian' 


V^j^^. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
rule  change  contained  in  this  filing. 


in.  Data  of  ECfadivaoasa  of  tha 
Proposed  Ruh  Change  and  Timing  ier 
Comiission  Action 

The  NASD  has  requested  that  the 
Conmissioa  find  good  cause  pursnant  to 
section  19(b)(2)  of  the  Act  for  approving 
the  proposed  ride  diange  on  a 
temporary  basis  prior  to  the  thirtiedi 
day  after  publication  in  the  Federal 
RagislsB.  and  in  any  event  before 
Januaiy  20. 196B,  the  secfaeduled 
commencement  date  for  die  SOES  Emit 
order  processing  fiinctkin.  The 
Assodatioo  believes  that  the 
enhancement  to  the  SOES  system  will 
benefit  Bcmbeis  and  their  pobbc 
customers  by  providing  an  aatonated 
'  method  of  processing  limit  orders  for  all 
SCSS  partidponts  that  will  be 
coaaparable  to  proprietary  systems  now 
utilized  by  some  member  firms.  The 
NASO  contessplates  an  orderly 
introdoction  of  the  enhancement  through 
the  ose  of  a  phase-in  beginning  on 
lanoaiy  20,  IBM,  of  only  those  securities 
having  NASDAQ  symbob  beginning 
with  tha  letter  "A."  with  an  ecpansion  to 
the  remainder  of  SOES  securities  only 
after  an  initial  test  period  that  is 
contemplated  to  last  approximatriy  two 
weeks.  Tha  NASD  does  not  believe  that 
the  enhanoeaaent  will  result  in  muhie 
sti«ss  on  the  capacity  erf  the  NASDAQ 
System  or  SOES  and  that  the  ability  to 
maintain  stared  orders  will  increase  the 
efficiency  of  the  system  by  eliminating 
the  need  to  constantly  re-enter  orders 
for  execution.  The  NASD  contemplates 
no  operational  problems  resulting  bom 
the  enhancement  and  therefore  believes 
that  good  cause  exists  for  accelerating 
the  effectiveness  of  the  rule  change  prior 
to  lannaiy  20. 1996,  during  the 
Commisaion'a  consideration  of  the 
permaneift  rule  proposal  covering  diis 
modification  to  SOESu 

The  Commission  is  concerned  that  the 
hmit  order  file,  as  propoaed.  does  not 
permit  the  crossing  of  limit  orders  that 
are  entered  between  the  spread.  Indeed, 
serious  questiooa  appear  to  be  raised 
under  Sections  llA  and  ISA  of  the  Act 
by  the  fiASO  instatutionaliaing  a  qrstem 
whereby  castonms  are  predoded  from 
interacting  with  one  another. 
Neverthaleao,  soWy  for  porpose  of  the 
pilot  and  in  recognition  of  the  need  for 
the  NASD  to  enhance  automation,  mtd 
based  on  the  NASD's  representation 
that  it  will  proaptly  oqilore  daring  the 


pilot  period  means  of  enhancing  the 
limit  order  file  system  to  accommodate 
the  crossing  of  soch  order.*  the 
Commission  has  conchided  that  it  will 
not  institute  proceedings  to  disapprove 
thia  proposed  pilot. 

The  Commission  nevertheless  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and. 
in  particular,  tiie  requirements  of 
sections  llA(aHl)(B),  15A(bK6)  and 
17A(aXl)  (B)  and  (C)  and  the  rules  and 
regulations  tbereimder.  Hie  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
diat  accelerated  approval  and  the 
implementaHon  of  ttie  modification  to 
SOES  sdiedt^d  to  occur  on  January  20. 
1989.  wiD  benefit  public  investors  by 
providing  limit  order  storage  and 
execution  capabilities  diat  wiD  result  in 
more  efficient  haniffing  of  customer 
orders,  llie  Commission  notes  that  the 
NASD  wiD  shortiy  file  a  proposed  rule 
change  seeking  permanent  approval  of 
the  limit  order  enhancement  to  SOES 
and  that  such  a  proposal  wrill  be 
published  for  public  comment  prior  to 
any  Commission  action  on  the  proposal. 
The  Commission  also  notes  ttiat  the 
limit  order  file  as  proposed  was  viewed 
favorably  by  the  Regulatory  Review 
Task  Force  commissioned  by  the  NASD, 
which  endorsed  the  limit  order  file  as  an 
important  first  step  toward  providing 
improved  investor  access  to  the 
NASDAQ  market  and  improving  mariiet 
liquidity.'  The  Commission  believes  that 
the  benefits  of  approval  of  the 
temporary  rule  diange  outweigh  any 
potential  adverse  eOiects  during  the 
period  of  the  rule  diange's  effectiveness. 

IV.  SoBdIatiaa  of  Conunenta 

Interested  persons  are  invited  to 
submit  written  date,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissimis 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20548.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 


altoB  belwraea  loaepfa 
Hardinaii.  Prewdrnt.  NASD,  and  Richard  ICetduiin. 
Director.  Division  of  Market  Regulations.  SEC  on 
lanuary  1&  19SS. 

^  Report  of  rite  Special  CoMniMec  of  rtte 
Regulaloty  Revtoa  Task  Ftaot  M  the  Qoalily  of 
Maritels.  My  M— >  P^  *••  The  rnaiwiaainB  nolea. 
iMmever.  thai  dw  Task  Force  called  for  die  file  to 
include  a  capatlillty  to  execute  olTsetling  buy  and 
sell  orders  at  die  same  price  at  or  inside  the  liest  l>id 
and  ask. 


with  respect  to  the  proposed  rule  change 
that  are  filed  with  die  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  in 
the  principal  office  of  the  NASD.  AU 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  16. 1980. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act  diat  die 
proposed  rule  change  be.  and  hereby  is. 
approved  for  a  period  of  90  days. 

For  the  Comnnasion.  by  the  Oivisiaa  of 
Market  Regulation,  punnant  to  dekgaled 
authority.  17  CFR  200JO-3(aH12|. 

Dated:  Jaanary  la  198a 
fonaduBCKalz. 
Secretary. 

|FR  Doc  89-1848  Filed  1-25-aft  a-45  amj 
SKiJNO  cooe  aais  ai  ■ 


IReL  Na  34-26474;  Ha  NOl 
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Sdf  RoQuMory  < 

Proposed  Rula  CtMnQaa  By  Naar  York 

Steele  Exchangtt,  mc  rHYSE*! 


tlw  Adninlatration  of  Swurtty  inrtualry 


Pursuant  to  section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  October  14. 1968.  the  New 
York  Stock  Exchange.  Inc.  ("NYST*) 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC^  or  "Commission") 
the  proposed  rule  changes  as  described 
in  Items  L  0  and  ID  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  Amendment  No. 
1,  submitted  by  the  NYSE  on  )anuary  6. 
1989.  and  subsequendy  amended  by 
letters  received  on  January  18  and  19, 
1989.  makes  additional  changes  to  the 
Exchange's  Rules  under  the  proposed 
rule  changes  and  the  statements  of 
purpose  concerning  the  proposed  rule 
changes.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
persons.' 


■  Exhtbil  A.  which  cotaiaa  the  leal  of  the 
proposed  amended  and  new  wbttralioo  rules,  ik 
available  for  inspection  in  the  Public  Rrferencr 
Brancn  at  Cmmiiiiiwjn  henaQvailvfs  in  Mrrfsn injctovi. 
DC 
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L  Self-ltafiilalafy  OtfMiiatloa's 
Statamwt  ef  Iko  Thim  of  SulMtanoe  of 
tho  PiopoMd  Riiio  ehoay 

The  proposed  amendments  to  rules 
001  and  012  require  that  the  parties  to 
arbitration  serve  pleadings  upon  each 
other  after  the  New  York  Stock 
Exchange  serves  the  Statement  of  Claim 
upon  the  Respondent(s).  The  parties  will 
be  required  to  supply  sufficient  copies  of 
the  pleadings  for  the  use  of  the 
arbitrators  and  other  parties.  Rule  812 
will  state  how  pleadings  must  be  served 
The  proposed  amendments  to  Rule  Q07 
set  forth  the  criteria  for  classifying 
arbitrators  as  securities  or  public  The 
proposed  amendments  to  Rule  608 
require  that  parties  be  supplied  with 
background  information  on  each 
arbitrator  assigned  to  a  matter.  The 
Director  of  Arbitration  will  be  allowed 
to  fill  vacancies  on  panels  when 
arbitrators  become  unable  to  serve  prior 
to  the  first  hearing  session.  The 
proposed  amendments  to  Rule  810 
provide  a  more  detailed  statement 
concerning  arbitrator  disclosure 
requirements.  The  proposed 
amendments  to  rule  811  allow  a  hearing 
in  progress  to  continue  when  s  vacancy 
has  occurred  in  a  panel  If  a  party 
obfects  to  continuing  without  a 
replaosment  arbitrator,  the  Director  of 
Arbitration  will  be  allowed  to  appoint  a 
new  arbitrator.  The  proposed 
amendments  to  Rule  819  enlarge  the     • 
scope  of  the  discovery  process  svailable 
in  vbitration.  The  provisions  of  deleted 
Rules  620  and  636  will  be  incorporated 
into  this  rule.  The  proposed  amendments 
to  Rule  623  require  that  a  verbatim 
record  of  each  arbitration  be  made.  The 
propossd  amendments  to  Rule  627 
requira  that  the  arbitrators'  award 
include  a  summary  of  the  issues  in 
controversy,  and  the  damages  and  ralief 
requested  and  awarded.  Tfa«  rule  wrill 
also  requira  that  summary  arbitration 
data  be  made  publicly  available.  The 
proposed  amendments  to  Rule  629 
deffane  a  hearing  session  and  state  the 
costs  of  a  pre-hearing  conference.  The 
rule  will  allow  the  aroitrators  to 
determine  who  shall  bear  the  costs 
applicable  to  the  arbitration.  The 
adoption  of  New  Rule  637  will  set  forth 
the  requirements  for  using  pre-dispute 
arbitration  agreements  with  customers. 

n.  9tU-Rmwuimtory  Onanixatian's 
Statamaol  of  the  Puipoee  of.  and 
Sututary  Basis  for,  the  Ptoposad  Rule 
Changaa 

In  iu  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpoae  of 
and  basis  for  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 


examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organisation  has  prepared  summaries, 
set  forth  in  sections  (A).  (B)  and  (C) 
beknw.  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  OiganixaUon'e 
Statement  of  the  Purpose  of  and 
Statutory  Boei*  for,  the  Propoeed  Rule 
Changes 

The  proposed  rule  changes  sre  based 
for  the  most  part  on  proposals 
developed  by  the  Securities  Industry 
Conferance  on  Arbirtration.  The 
proposed  changes  are  consistent  with 
sections  e(bM4)  and  (5)  of  the  Act  in  that 
they  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  the  Exchange's  membera 
and  issuers  and  other  persons  using  its 
facilities  snd  in  that  they  promote  just 
and  equitable  principles  of  trade  by 
insuring  that  members  and  member 
organisations  and  the  public  have  an 
impartial  forum  for  the  resolution  of 
their  disputes.  In  general,  the  proposed 
rule  changes  are  intended  to  improve 
the  effidmcv  of  the  arbitration  process; 
to  expedite  the  service  of  pleadings  in 
arbitration  proceedings;  to  provide 
additional  information  concerning 
arbitrators' background  to  parties  to 
arbitration  proceedings:  to  codify  the 
affirmative  (Uscloeore  obligations  of 
arbitrators;  to  require  that  parties  pay 
deposits  upon  the  filing  of 
Counterclaims.  Cross-Claims,  and  Third- 
Party  Claims;  to  improve  pre-hearing 
discovery  processes  and  provide  pre- 
hearing conferences;  to  require  that  a 
verbatim  record  of  proceedings  be  kept; 
and  to  clarify  the  authorify  of  arbitratora 
or  the  Director  of  Arbitration  to  assess 
fees  and  costs  or  to  refund  deposits. 

The  purposes  of  the  proposed  rule 
chaiwes  are  to: 

•  Save  administrative  time  and  costs 
by  requiring  that  the  parties  serve  most 
pwadings  upon  each  other  and  supply 
the  Exchange  with  sufficient  copies  of 
pleadings  for  distribution  to  the  parties 
and  arbitrators.  Under  the  existing  rules, 
the  Exchange  serves  sU  pleadings. 
Under  the  new  procedures,  the 
Exchange  will  serve  only  the  Statement 
ofaaim.(Rule612) 

•  Avoid  confusion  regarding  the 
service  by  pleadings  by  defining  how 
service  may  be  properly  effected, 
namely  by  mail  overnight  mail  service 
or  other  means  of  delivery.  (Rule  612) 

•  Praise  customer  confidence  in 
arbitration  by  codifying  criteria  for 
arbitrator  classification  which  «vill 
insura  that  no  public  arbitrator  is 
perceived  to  have  a  dose  affiliation  with 
the  securities  industry  by  excluding 
individuals  with  close  securities 


industry  ties,  individuals  who  have 
spent  s  substantial  part  of  their  business 
careen  in  the  securities  industry, 
registered  investment  advisere  and 
othen  who  may  Im  perceived  to  have 
dose  lies  with  the  securities  industry. 
(Rule  607) 

•  Avoid  sdfoumments  and  promote 
knowledgesble  use  of  peremptory 
challenges  and  challenges  for  cause  by 
requiring  that  the  parties  be  given  full 
diadosure  of  the  arbitrators' 
backgrounds,  including  ten  (10)  years 
business  history,  as  well  as  any 
disdosures  made  by  arbitratora 
purauant  to  Rule  810.  (Rule  606) 

•  Cut  down  on  last-minute 
adjournments  by  allowing  the  Director 
of  Arbitration  to  appoint  a  replacement 
arbitrator  in  instances  in  which  a 
vacancy  occura  after  the  arbitrator  has 
been  appointed  but  before  the  first 
hearing  session.  At  the  present  time,  a 
party  may  refuse  to  go  forward  on  the 
scheduled  date  because  the  party  was 
not  given  the  required  eight  (8)  business 
days'  notice  of  the  name  and  affiliation 
of  a  replacement  arbitrator.  (Rule  608) 

•  Provide  guidance  to  arbitratora 
about  the  types  of  relationships  that 
nay  create  conflicts  of  interest,  and 
insura  that  accurate  disdosures  made 
by  the  arbitratora  are  provided  to  the 
parties  by  incorporating  the  conflict  of 
interest  and  disclosure  provisioiu 
contained  in  the  Code  of  Ethics  for 
Arbitrators  in  Commercial  Disputes  into 
the  arbitration  rules.  (Rule  810) 

•  Eliminate  the  time  and  cost  inherent 
in  rehearing  an  arbitration  matter  by 
allowing  the  Director  of  Arbitration  to 
fill  a  vacancy  in  a  panel  which  has 
already  begun  to  hear  the  matter.  The 
current  rules  require  that  the  Director  of 
Arbitration  obtain  the  consent  of  the 
parties  to  either  appoint  a  new 
arbitrator  or  continue  with  the 
remaining  arbitrators,  thus  effectively 
sllowing  either  party  to  obtain  a  re- 
hearing by  withlH)l(Ung  its  consent.  The 
rule  will  provide  that  unless  a  parfy 
requests  a  replacement  arbitrator,  the 
matter  will  go  forward  with  only  the 
arbitratora  remaining.  (Rule  811) 

•  Help  the  parties  resolve  all  open 
discovery  disputes  and  better  prepare 
for  the  first  hearing  session  by 
expanding  the  discovery  process  in 
arbitration.  The  amendments  provide  a 
iwocedura  in  which  the  parties  begin  the 
discovery  process  by  exchanging 
information  requests  and  attempting  to 
resolve  their  discovery  disputes 
voluntarily.  If  this  proves  fruitless,  the 
parties,  aribtratora  or  the  Director  of 
Arbitration  may  refer  this  dispute  to  a 
pre-hearing  conference.  The  Director  of 
Arbitration  will  appoint  an  individual  to 
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preside  over  this  conference,  which  may 
be  held  by  telephone  conference  call, 
and  the  presiding  individual  will  seek  to 
achieve  agreements  among  the  parties 
regarding  the  pre-hearing  process 
including,  but  not  limited  to,  the 
exchange  of  information,  exchange/ 
production  of  documents,  stipulation  of 
facts,  identification  of  certain  witnesses, 
identification  and  briefing  of  issues  and 
any  other  related  open  matten.  If  the 
conference  is  unsuccessful  an  arbitrator 
will  be  appointed  to  dedde  the 
unresolved  issues.  The  arbitrator  may 
issue  subpoenas,  direct  appearances  of 
witnesses,  direct  the  production  of 
documents  and  depositions,  and  set 
deadlines  and  issue  any  other  ruling 
which  will  expedite  the  hearing  and 
pennit  any  party  to  develop  fiiUy  its 
case.  This  may  be  done  by  the 
submission  of  papere  or  by  a  hearing. 
The  arbitrator  may  refer  any  issues  to  a 
full  panel  The  amendments  will  also 
require  that  parties  be  informed  of  all 
outstanding  subpoenas  and  that  parties 
exchange  witness  lists  ten  (10)  days 
before  the  scheduled  hearing  date.  We 
antidpate  that  these  procedures  will 
bring  an  end  to  adjournments  based  on 
discovery  disputes.  Session  costs  and 
expert  witness  fees  will  be  saved  (Rule 
619) 

•  Provide  for  a  suffident  record  for 
review  by  requiring  that  a  verbatim 
record  be  made  of  eadi  arbitration 
hearing.  The  cost  of  transcription  shall 
be  borne  by  the  party  or  parties  making 
the  request  for  the  transcription  unless 
the  arbitratora  direct  otherwise.  The 
&cchange  currently  provides  a 
stenogr^hic  reporter  at  each  hearing 
and  will  continue  to  do  so.  (Rule  623) 

•  Assure  the  parties  that  the 
arbitratora  have  considered  all  the 
issues  raised  and  damage  daims  made 
by  requiring  that  the  arbitration  award 
state  a  summary  of  the  issues,  damages 
and  relief  requested  and  awarded,  li^e 
summary  will  indude  the  names  of  the 
arbitratora  and  also  will  indude  the 
names  of  parties  unless  a  public 
customer  requests  in  writing  that  his/her 
name  be  deleted.  By  indudhig  such  a 
summary,  the  parties  will  have  a  better 
underatamttng  of  the  dedsioo  and  a 
greater  confidence  in  the  process.  The 
New  York  Stock  Exchange  will  also 
make  the  awards  and  any  opinions 
issued  in  connection  therewith  publidy 
available.  This.  too.  will  bolster  the 
parties'  confidence  in  the  arbitration 
process.  (Rule  627) 

•  Eliminate  any  confusion  regarding 
the  potential  cost  of  arbitration  by 
defining  a  hearing  session  as  a  meeting 
between  the  parties  and  arbitratora  that 
lasts  less  than  four  (4)  houre  and  by 


allowing  the  arbitratora  to  assess  costs 
against  the  party  they  deem  appropriate. 
"Tae  amendment  will  also  change  the 
minimum  deposit  required  where  no 
money  amount  is  daimed  from  $100  to 
$200  and  state  ttie  cost  of  a  pre-hearing 
conference.  The  amendment  will  also 
require  that  parties  pay  deposits  upon 
the  filing  of  cotmterclaims.  cross-daims 
and  third-party  claims,  all  of  which  may 
ultimately  be  assessed  against  a  single 
party.  These  changes  will  help  to  bcKtter 
distribute  the  costs  of  arbitrations 
amongst  its  usera.  (Rule  629) 

•  Insura  that  ciutomera  are  aware  of 
the  existence,  nature  and  effect  of  pre- 
dispute  arbitration  clauses  by  requiring 
that  such  agreements  be  highlighted  by 
the  broker/dealer  and  acknowledged  by 
the  customer.  The  arbitration  clause 
must  indude  statements  to  the  effect 
that  arbitration  is  final  and  binding  and 
that  'Am  parties  are  waiving  their  i^t  to 
a  court  and  jury  trial  that  pre- 
arbitration  discovery  is  generally  more 
limited  than  court  proceedings,  diat 
arbitratora'  awards  may  not  include 
factual  findings,  that  the  right  to  appeal 
is  strictly  limited  and  that  a  panel  of 
arbitratora  will  indude  a  minority  of 
arbitratora  who  are  affiliated  widi  Ae 
securities  industry.  The  rule  will  also 
require  that  the  disdosure  language  be 
included  and  hi^^ili^ted  Because  of  the 
HighlighHi^  requirements  and  the  fact 
that  the  disdosure  of  the  existrace  of 
the  arbitration  a^eement  must  appear 
immediately  preceding  the  signature 
line,  the  Exchange  did  not  believe  its 
necessary  to  require  a  separate  initialing 
of  the  arbitration  agreement  (Rule  637) 

•  Insure  that  all  arbitration  clauses  do 
not  contain  conditions  which  limit  or 
contradict  the  rules  of  a  self^egulatory 
organization  of  which  the  broker-dealer 
is  a  member.  The  rule  will  also  prohibit 
limitati(Mi8  on  the  ability  of  a  parfy  to 
file  a  daim  or  the  arbitratora  to  make  an 
award  Tlius,  for  example,  parties  will 
not  be  able  to  abbreviate  statutes  of 
limitations  or  designate  hearing  sites 
whidi  are  not  in  accordance  with  SRO 
rules.  (Rule  637) 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  New  York  Stock  Exchange  does 
not  believe  that  the  proposed  rde 
changes  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
proposed  Rule  Changes  Received  from 
Members.  Participants  or  Others 

The  Exchange  did  not  solidt 
comments  on  the  proposed  rule  changes. 


Three  lettera  were  received  from 
member  organizations  (copies  are 
attached).  Rule  637  was  modified  to 
address  ttie  concerns  expressed  in  these 
letters,  namely,  the  requirement  of  a 
separate  initialing  of  the 
admowledgement  of  an  arbitration 
clause  was  deleted 

DL  Data  of  EffeGthreoess  of  Hm 
Proposed  Rule  Changes  and  Thafaig  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registar  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate,  up  to 
90  days  of  such  date  if  it  finds  sodi 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will 

(a)  By  order  af^rove  such  proposed 
rule  changes,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved  Specifically,  the 
New  York  Stock  Exchange  proposes  to  ^. 
make  effective  Rules  606, 818, 819, 623.  ^ 
607. 811  and  827  upon  Commission 
approval  of  these  proposed  rule  changes 
(except  for  Counterclaims  and  Third- 
Party  Claims  that  were  previously  filed). 
The  proposed  provisions  of  Rules  801. 
812  and  629  will  only  apply  to  cases 
filed  after  Commission  approval  oi  the 
proposed  rule  change.  The  propoaed 
provision  of  Rule  637  will  be  effective 
120  days  from  the  date  of  Commission 
approval  of  this  rule. 

IV.  Solidtation  of  Comments 

The  Conunission  encourages  comment 
on  any  aspect  of  the  proposed  rule 
change,  induding  the  pr(^>osed  effective 
date.  In  addition,  die  Commission 
requests  specific  comment  as  follows: 

1.  The  proposed  rule  change 
represents  significant  modifications  in 
the  current  rules  for  arbitration 
proceedings  administered  by  the  NYSE. 
On  September  10. 1968.  the  Commission 
wrote  to  the  Securities  Industry 
.Conference  on  Arbitration  ("SICA")  in 
order  to  request  that  it  consider  a  wide 
range  of  changes  to  its  Uniform  Code  of 
Arbitration,  which  was  first  developed 
in  1977  by  SICA  in  ordo'  to  promote  a 
uniform  system  of  arbitration 
procedures  throughout  the  securities 
industry.  The  membership  of  SICA  is 
composed  of  representatives  of  the 
NY%  nine  other  SROs,  four  public 
members  and  the  Securities  Industry      ^ 
Assodation.  Since  receiving  the 
September  1987  letter.  SICA  has 
developed  new  rules  to  respond  to  many 
of  the  issues  raised  in  the  Commission's 
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letter.  In  addMon.  oa  July  •.  MM  tk* 
ComfniMkM  wrrota  to  Mcii  of  *•  SROi 
that  administer*  an  arbMraMon  | 
requeatint  that  tbay  oooaidar  Hm  I 
raiMd  by  Ihair  aambara'  mm  of 
mandatory  pradiaputa  arbitratkM 
dauaaa.  Propoaad  amenriianta  to  i 
of  the  NYSTa  arbitration  nika 
contained  in  thia  filing  reapond  to  it 
raiaed  in  tha  Septambar  la  1987  and 
)uly  8. 1999  lattar*.  Aooofdinriy.  It  ta 
with  particular  interaat  that  na 
Conunisaion  aolicits  coaunanl  on  tha 
amaDdmanta  to  thoaa  Mv«n  NYSE  Rulaa 
907. 601 9ia  619. 923, 827  and  637.  Thaa* 
lulaa  daal  with  tha  definitiooa  of  public 
and  induatry  aibitratora.  tha  diadoaura 
of  arbitrator  biopaphical  infotmatioD 
and  potential  cooflicta  of  intaraat  tfa« 
discovery  procaaa.  tha  preaarytioii  of  • 
record,  the  oontanta  and  public 
aveilabUlty  of  arbitration  awarda  and 
diadoaura  in  ooonaction  with  the  uaa  of 
prediapute  arbitration  clause*.  Comniant 
to  sought  as  to  whether  these  propoaad 
rule  Pangea  will  appro(»1ately  prolact 
inveator*  and  tha  public  iotereat 

2.  Comment  ta  alao  sohdted  oo  the 
propoaad  amendment  to  NYSE  Rule  607. 
which  daflnaa  public  and  taidaatry 
arbitrator*.  NYSE  Rule  607  ihoald  ba 
read  taairtfiar  widi  the  NYST* 
"Guideteies  for  the  Oaaaiflcatioa  of 
Arbttratora."  which  la  also  contained  In 
the  rale  filing-  Comment  ia  spedllcaUy 
sought  first  aa  to  whether  the  standards 
set  out  in  the  rule  and  accompanying 
guidelinaa  are  adequate  to  assure  die 
independence  of  pobUc  arbitrators  from 
an  perception  of  influence  or  actual 
influence  from  the  securities  indnstry. 
and  seoood.  aa  to  whedtor  tha  balance 
struck  between  the  need  for  impartial 
arbitrators  and  the  need  for  industry 
expertiae  baa  been  properly  made 
through  the  oaa  of  a  maiority  of  pobHc 
arbitrator*  and  a  minority  c^  biduatry 
arbitrator*.*        

S.  Amended  NYSE  Rule  619  enlargea 
die  scope  of  the  discovery  [ 
available  in  arbitration,  and 
incorporates  the  provisiona  of  old  NYSE 
Rules  620  and  698.  On  behalf  of  die 
arbitration  panel  amended  NYSE  Rule 
619  authorfaes  a  single  arbitrator  to 
issue  aubpoenaa,  direct  appearance*  of 
witness sa  and  production  of  documenta 
or  depoaitiona,  aet  deadlinea  and  issue 
any  other  luUng  which  will  expedite  the 
arbitration  proceeding  or  ta  necessary  to 
permit  any  party  to  develop  fully  ita 
case.  Coauiant  ia  aoHdted  on  whether 
the  Rule  is  adequate  to  allow  partiea  to 
resolve  diaputaa  in  a  timely  way  and 
develop  their  i 


*  CamiMfitara  ihould  ba  whrlwd  dial  rtM 
•Undardt  for  public  and  IsJiwIry  aiMraien  SMy 
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4.  Coamsant  ia  alao  aoaght  on  whether 
NYSE  Rale  927.  wMch  eatabUahes 
standard*  for  the  content  and  public 
availability  of  arbitration  awaida. 
providaa  invaatora  with  auffidant  ability 
to  evanMta  the  arbitration  system  in 
general,  a*  wafl  aa  the  abnity  to  review 
tha  paat  experience  of  partlcalar 
arbitrator*  who  have  been  selected  to 
hear  their  particular  cases. 

8.  in  addidon.  comment  is  soHdted  on 
proposed  new  NYSE  Rule  637.  which 
mandates  new  disdoaures  to  be  used  in 
connection  with  any  predispute 
arbitration  dauaaa  and  also  prohibits 
the  use  of  arbitratioo  dauaes  to  limit  the 
typea  of  relief  available  to  inveators  in 
arbitration.  In  particular,  doea  the 
propoaad  rule  adequately  focus  investor 
attentfoa  on  tha  axietaiioa  and  meaning 
of  ptadiapato  arbitration  dauaes  and 
othatwiae  addraaa  theooBoania 
surrounding  the  oae  of  tbaae  clan*e*T 

6l  Finally,  comment  is  spedficaUy 
aoUdted  on  the  propoaed  amendment  to 
NYSE  Rule  620.  Thia  rule  change 
aaaaoaa*  forum  fee*  against  the  counter. 
crtM*  and  third-parly  claimant*  and 
apedfia*  cost*  that  may  be  assassad 
against  partiea.  Tb*  combined  effed  of 
theae  ohsngas  haa  the  potential  to 
increase  siyiificantly  dm  l*aa  and  coats 
that  could  be  assMisd  by  the  arbltratot* 
agaiast  a  aiagla  party  to  an  arbitration 
proceeding.  Coammnt  ia  aoudtod  on 
whether  each  faaa  and  chargea  are 
reaaonabla. 

Intoraated  petoona  are  Invited  to 
aubmit  written  data,  view*  and 
argument*  concerning  the  foregoing. 
Person*  making  written  aobmisaiona 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  4S0  Fifth  Street  NW^ 
Washington.  DC  20649.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  propoead  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Comniission 
and  any  person,  other  than  thoaa  that 
may  be  withheld  from  the  public  in 
accordance  with  the  proviaiona  of  8 
U.S.C  582.  wiU  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
480  Fifth  Street  NW..  Waahington.  DC 
70549.  Copies  of  such  RHng  will  alao  be 
available  for  inapection  and  copying  at 
the  prindpal  office  of  Uie  NYSE.  All 
submiaaiotta  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  16, 1061 


Market  Rafulalioa. 
authority. 
leaathaaCKals. 
Secretary. 
Daled  lamiary  Ml 


by  the  Divisiua  of 
todilnilad 
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mvaa^^  ano  or  uppnrvMRy  mr 


lanuary  !•.  1*09. 

The  above  named  national  sacuritiea 
exchange  haa  filed  applicationa  with  the 
Securitiea  and  Fvrhange  Commission 
pursuant  to  sectioo  12(fKlHB)  of  the 
Secaritie*  Exchange  Act  of  1034  and 
Rule  12f-l  thereunder,  for  onliated 
trading  privilege*  in  the  following 
eecuritie*: 

Banco  Bilbao  Vizcaya.  SA^  American 

Depoaitary  Sharea  (File  No.  7-4154) 
Mnniveat  Fund,  Inc.  Common  Share*. 

110  Par  Vahie  (File  No.  7-4155) 
Hong  Kong  Telecommonicationa.  Ltd., 

American  Depositary  Shares  (File  No. 

7-n») 
ACM  Government  Spectrum  Fund.  Inc. 

Common  Stock.  lO^n  Par  Vahie  (TOe 

No.     7-4157) 
Blackstone  Income  Trust  Inc  Common 

Stock.  90.01  Par  Value  (FUe  No. 

7-4158) 
Galaxy  Carpet  MQla.  Inc.  Common 

Slock.  90.01  Par  Value  (File  No. 

7-4150) 
New  America  High  Income  Fund,  Inc 

Common  Stock.  SOXn  Par  Value  (File 

No.  7-4160) 
Nuveen  N.Y.  Munidpal  Value  Fund.  Inc 

Common  Stock.  9ioi  Par  Value  (File 

No.  7-4161) 
Schafer  Value  Trust  Inc  Common 

Stock.  gOin  Par  Value  (File  Na 

7-4162) 
Shawmut  National  Corporation. 

Common  Stock.  90j01  Par  Value  (File 

No.  7-4163) 
Homefed  Corporation.  Common  Stock. 

90.01  Par  Value  (Fde  No.  7-4164) 
Wellman.  Inc  Common  Stock.  gOin  Par 

Value  (File  No.  7-4165) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  10. 1989. 
written  data,  views  and  arguments 
concerning  the  shove-referenced 
application.  Persons  desiring  to  make 
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written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington.  DC 
20541  Following  this  opportunity  for 
hearing,  the  Commiaaion  «vill  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  ordwiy  markets  and  the  protection 
of  investor*. 

For  ttie  Coounissioa.  by  the  Division  of 
Market  R^ulatioa  pursuant  to  delegated 
authority. 

iCKalt. 


Secretary. 

(FR  Doc.  89-1756  Filed  1-25-80: 8:45  am) 


IRai  Na.  IC-19791;  (911-5418)] 
Aiiwrfcwi  CgpNsi  PnnMSanai  inc^ 


January  11 1989. 

808NfT  Securitiea  and  Exchange 

Commitsion  ("SEC). 

ACTKM:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  '1940  Ad"). 

Af^licanL  American  Capital  Prime 
Series,  Inc 

Relevant  1940  Act  Section:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  lanuary  1 1991 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordned.  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pan.,  on 
February  13, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
attomeya.  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
iUlUl»68i8,  Secretary.  SEC  450  Fifth 
Stivet  NW..  Washington.  DC  20549: 
Applicant  2800  Poat  Oak  Blvd.. 
Houston.  Texas  77061 


kTMM  contact: 

Paul ).  Heaney.  Financial  Analyst  (202) 
272-3421  or  Brion  R.  Thompson.  Branch 


Chief  (202)  272-3016  (Office  of 
Investment  Company  Regdation). 

following  is  a  summaiy  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  conunerdal  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant'a  Repraaentationa 

1.  On  December  21. 1967,  Applicant 
filed  Form  N-8A  to  register  under  the 
1940  Ad  as  an  open-end,  diversified 
management  investment  company.  On 
December  21, 1967,  Applicant  also  filed 
Form  N-lA  under  the  Seoirities  Ad  of 
1933.  but  such  registration  statement  did 
not  become  effective  and  Applicant 
never  made  a  public  offering  of  its 
securities.  Applicant  is  a  corporation 
incorporated  under  the  law  of  the  State 
of  Maryland  and  intends  to  file 
dissolution  documents  with  the  State  of 
Maryland. 

2.  Applicant  does  not  have  any  assets 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings.  Applicant  has  no 
shareholders  and  is  not  now  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affair*. 

For  the  Commission,  by  the  Division  of 
Investment  ManagemenL  pursuant  to 
delegated  autliority. 

looadwii  G.  Katz. 

Secretary. 

(FR  Doc  89-1845  Filed  1-2S-89: 8:45  am) 

atLUNQ  OOOC  SS1S-S1-M 

(RoL  No.  IC-18784/812-68871 

HT  inalQiit  FundaiOtaL;  AppHcalion 

January  19, 1989. 

AQCNCV:  Securities  and  Exchange 

Commission  ("SEC'). 

ACTKM:  Notice  of  application  for 

exemption  imder  the  Investment 

Company  Ad  of  1940  (the  "1940  Ad"). 

Applicants:  HT  Insight  Fimds.  Inc 
("HT  Insight")  and  Lazard  Freres  ft  Co. 
("Uzard"). 

Relevant  1940  Act  Sections: 
Applicants  seek  approval  of  an 
exchange  offer  under  section  11(a). 

Summary  of  Application:  The 
Applicants  seek  an  order  to  permit  HT 
Insight  to  offer  shares  of  front-end  load 
fimdB  in  exchange  for  shares  of  no-load 
funds,  or  any  low  load  fund  that  may  be 
offered  in  the  future,  at  net  asset  value 
plus  the  applicable  sales  charge  and  that 
any  order  issued  be  applicable  to  any 
similar  HT  Insight  investment  portfolios 


that  may  be  offered  by  Lazard  Freres  in 
the  future. 

Filing  Dates:  The  Application  was 
filed  on  January  21 1968  and  amended 
on  July  11.  September  11 1968  and 
January  3. 1969.  A  supplemental  letter 
was  filed  on  January  11 1961 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordned.  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn..  on 
February  11 1986.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing.by 
writing  to  the  Secretary  of  the  SEC 

AOOWgW;  Secretary.  SEC  450  Fifth 
Sti«et  NW.,  Washington.  DC  20541  IfT 
Insight  Funds,  Inc.  Irene  Pelliconi.  One 
Rockefeller  Plaza.  New  York.  NY  10020. 


rARV  WWOHMATIOIl  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  256-4300). 


POR  WRTMBI MF0IHIAT10N  CONTACT: 
Fran  PoUack-Matz.  Staff  Attorney  (202) 
272-7714  or  Karen  L  Skidmore.  Branch 
Chief  (202)  272-3023.  Division  of 
Investment  Management 

Applicants*  Representations 

1.  HT  Insight  is  an  open-end 
investment  company,  registered  under 
the  1940  Act  which  currently  has  five 
portfolios  with  different  investment 
objectives.  These  five  portfolios  are  the 
HT  Insight  Government  Fund 
("Govenunent").  HT  Insight  Cash 
Management  Fund  ("Cash").  HT  Insight 
Tax-Free  Money  Market  Fund  ('Tax- 
Free").  ifT  Insight  (kmvertible  Fund 
("Cunvertible").  and  HT  Insight  Equity 
Fund  ("Equity")  (collectively  the 
"Funds",  individually  a  "Fund"). 
Government  Cash  and  Tax-Free 
(collectively.  "Money  Market  Funds") 
are  offered  at  their  respective  net  asset 
value  without  imposition  of  a  sales  load 
(each  Money  Market  Fund  and  each 
future  HT  Insight  portfolio  offered  at  net 
asset  value  without  a  sales  load,  a  "No- 
Load  Fund").  Convertible  and  Equity  are 
offered  at  their  respective  net  asset 
value  plus  a  sales  load  (Convertible. 
Equity  and  any  future  HT  Insight 
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portfolio  told  wfilh  ■  mIm  load  m  Mt 
forth  in  the  then  currant  procpectiw. 
"Load  Fund."  Any  Loan  Fund  that  may 
b«  ofiwad  fron  tima  to  tlna  in  Iha  futwa 
with  a  Mlaa  load  laaa  than  Iha  taiaa 
load  of  tha  Load  Fand  into  which  tharts 
ar«  axchangad.  a  "Low-Load  Puod.") 

2.  Harris  Trwt  and  Savinga  Bank 
("Harrla  Tnut").  aa  minoia  sUtt- 
charterad  bank  and  ragiatarad 
invettmant  adviaar.  ia  HT  Inaight's 
Inveatmant  Adviaar.  Purauant  to 
advisory  contract!  with  aach  of  tha 
Funda.  Harris  Trust,  in  accordanca  with 
HT  Insight's  statad  invaatmant 
obiectlves.  poUdas  and  raatrictioos. 
fiiraishas  invastmant  and  policy 
direction  in  connection  with  tha  daily 
portfolio  management  of  each  Fund, 
transmits  purchase  and  sale  orders  and 
selects  brokers  and  dealers  to  axacula 
Fund  tranaactions  on  behalf  of  HT 
Insight.  Lasard  Frarea.  a  filew  Yai)i 
partnership  and  registered  broker- 
dealer,  is  HT  Insight's  administrator  and 
principal  underwriter.  Additionallv, 
Laxard  maintains  a  continuous  pabbc 
offering  of  the  Funds'  shares  at  their 
respective  airrent  offiering  prices. 

3.  The  five  current  P^ds  have  a  plan 
adopted  pursuant  to  Rule  12b-l  ondar 
the  Act  (the  -Service  Plan").  Tha  Service 
Plan  providee  that  aach  F\ad  will  bear 
the  ooeta  and  expenaea  in  connection 
with  advertising  and  marketing  the 
Funda'  shares  and  pay  the  feee  of 
financial  institutions  (which  may 
include  banksK  securitiee  dealers  and 
other  industry  professionals,  such  as 
investment  advisers,  accountants  and 
estate  planning  firms  (coUactivaly. 
"Service  AgenU")  for  sarvidng  activities 
at  a  rate  up  to  0.25%  per  annum  of  the 
value  of  the  Funds'  average  daily  net 
assets.  Harris  Trust,  however,  may  fron 
time  to  time  in  its  sole  discretion 
volunteer  to  bear  all  or  a  part  of  the 
costs  of  such  fees.  From  their  inception 
to  the  present,  none  of  the  Funds  baa 
made  any  payments  pursuant  to  the 
Service  Plan. 

4.  The  Exchange  Offer  would  permit 
certain  written  or  telephonic  exchanges 
among  the  Funda.  Each  exchange  would 
be  subfect  to  a  minimum  axchanga 
amount  equal  to  the  minimum  initial 
investment  of  the  Fund  into  which  the 
exchange  is  to  be  made  or  the  siinlmaa 
subsequent  investment  of  the  Fund  into 
which  the  exchai^  ia  to  be  made  if  the 
Inveaior  had  previoualy  made  the 
minimum  Initial  invaetment  ia  tha  Fund 
into  which  the  exchange  is  made 
Applicants  have  reserved  tha  right  to 
limit  the  number  of  Mmee  sharea  may  be 
exchangad  between  funda.  to  redact  any 
telephone  exchangs  order  or  otharwiae 
to  modify  or  diaoootinue  exchaofi 


privileges  at  any  tima.  bat  will  give 
shareholders  at  laaal  90  days  aotioa.  In 
addition,  any  sales  Utaratare  manHtiniag 
the  existence  of  the  exchange  offer  will 
disclose  (i)  the  amount  of  any  noasinal 
admlniatrative  fee  or  rodamptioa  fae 
that  would  be  iBfMMod  at  tha  time  of  tha 
exchange  and  (ii)  since  the  Applicanta 
bava  raaarrad  in  tha  pfoapactaa  tha  right 
to  change  the  terms  of  or  terminate  the 
exchange  offer,  that  the  exchange  oiler 
is  subject  to  termination  and  its  tarma 
are  subiect  to  change. 

5.  Specifically,  the  Exchange  Offer 
would  permit  the  ofEar  of  shuaa  ia  any 
Load  Ftad  in  exchanga  for  aharaa  ol  any 
No-Load  Fund  or  Low  Load  Fond  at  net 
asset  value  phu  the  appMoable  sslaa 
load.  The  appUoabla  s^aa  k>ad  is  equal 
to  a  parcants^s  no  paatar  than  the 
excess,  if  any.  of  the  rale  of  tha  sales 
load  applicable  to  sharea  of  the  Load 
Fund  in  the  abaance  of  an  exchange 
over  the  total  rate  of  any  sake  IomI 
previously  paid  on  the  exchanged  sharea 
(the  "PropoiMd  Bxchaaae  Offer").  In 
calculating  any  such  aalaa  load,  whan 
an  inveetor  svrhengss  laaa  than  all  ot 
his  sharea  in  a  particular  Fund,  the 
shares  on  which  the  higbeat  sales  load 
was  previously  paid  wtil  be  daaiMd  to 
have  been  eirrhsi^ti  first  Additionally, 
if  any  sharea  that  are  evriiangiiri  ware 
acquired  through  the  reinvestment  of 
dividends  or  capital  gains  distributions, 
such  shares  will  be  deemed  to  have 
been  sold  with  s  sales  load  equal  to  the 
sales  load  previously  paid  on  the  sharss 
on  which  the  dividend  was  paid  or 
distribution  made.  No  administrative  or 
redemption  fee,  or  deferred  sales  load 
will  be  charged  at  this  time  by  HT 
Insight  or  Laxard  in  connection  urith  any 
Exchange  Offer  and  any  iKNninal 
administrative  fee  or  sdieduled 
variation  thereof  that  may  be  chained  in 
the  future  will  be  applied  uniformly  to 
all  offerees  of  the  class  specified. 

t.  Lasard  sells  sharea  primarily  on  a 
wholeaale  basis  through  unaffiliated 
brokers  and  dealers,  all  of  whom  are 
members  of  the  Nstional  Association  of 
Securities  Dealers.  Inc.  ("NASD"),  for 
distribution  through  their  retail  network. 
Because  of  the  poeaibility  that  brokers 
or  dealers  may  utilise  the  exchange 
privilege  as  s  msans  of  gsnarating 
oommissiooa.  lhaae  brokars  and  oaalais 
have  represented  in  their  agraasaent 
with  Lasard  Freree  that  they  will  not 
solicit  sharsholders  on  an  individual 
basis  except  on  the  infrequent  oocaaion 
when  circumstances  sugpest  that  an 
exchangs  would  be  in  the  beat  interests 
of  the  individual  shaiebaldsr  and  the 
shareholder  haa  raqneeted  that  tha 
exchange  be  made.  The  ssafority  of 
Information  about  the  exchanga 


privilege  will  be  directed  to 
shareholders  of  the  Funds  in  each 
Fund's  annual  and  periodic  reports  and 
in  various  other  oonuaunicationa. 
Additionally,  brokers  and  dealers  wiU 
not  reoeiva  advice  from  Laiard  as  to  tha 
suitability  of  an  investment  in  a  Fund  or 
the  advisability  of  axcfaan^es  amoiV  tha 
Funds. 

7.  Upon  Jseaanca  af  the  reqaeeted 
exemptiva  order.  Applicants  will  bmU  to 
each  brokar  or  dealer  flim  a  letter 
annoiinring  the  exchange  program, 
•Uting  the  Applicants'  and  the  SECs 
concerns  and  reminding  all  such 
participants  and  their  representatives  of 
their  responsibilities  under  theta'  cunant 
contract  with  Laxard,  federal  securitiea 
laws  and  the  Rulea  of  Fair  Practice.  In 
eddition,  the  Applicants  heve  evailable, 
throo^  the  transfer  agent  of  the  Funds, 
a  method  of  identifying  exchanges 
where  e  commission  is  paid  to  a 
registered  representative.  Applicants 
will  monitor  saeh  information  to 
determine  if  exchange  activity  by  aiw 
particular  representative  appears  tobe 
excessive  or  not  in  the  best  interests  cf 
the  shareholder  and,  in  the  event  that 
such  determineUon  is  made,  the 
Applicants  arUl  notify  tiM 
representative's  compliance  ofRoers  for 
their  review. 

Applicants' Legal  ConcJuatona 

1.  The  Exchange  Offer  is  equitable.  If 
the  full  sales  loed  were  not  charged,  the 
exchanging  shareholder  would  be 
inequitably  benefitted  bacauae  he  would 
not  pay  the  salee  load  that  an  investor 
purchttring  directfy  into  a  Low-4ioad  or  a 
Load  Fund  would  pay. 

2.  The  purpose  of  the  Exchange  Offer 
is  to  provide  greeter  investment 
flexibilify  to  sharehoklers  whoee 
investment  obfectives  heve  changed 
The  Exchange  Offer  also  prevents 
shareholders  from  circumventing  sales 
loads  by  purchasing  shares  of  a  No-Load 
Fund  and  subeequentiy  exchanging  them 
for  shares  of  a  Low-Load  or  a  Load 
Fund 

S.  The  Exchange  Offer  is  consistent 
with  the  moet  recentfy  proposed  Rule 
lla-3  under  the  1940  Act 


If  the  requested  order  is  granted 
Applicants  agree  to  comply  with  the 
following  ooniditions: 

1.  The  AppHcants  will  comply  with 
the  provlakms  of  revised  propoeed  Rule 
lla-3  under  Ute  liMO  Act  es  currentiy 
stated  and  aa  it  may  be  adopted  and 
modified  in  the  future. 

2.  Any  vaiiationa  in  aalas  charges  on 
sales  of  sharea.  by  means  of  exchisnge  or 
otherwise,  will  be  effectuated  in 
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accordance  with  Rule  22d-l  under  the 
1040  Act 

3.  The  Applicants  will  comply  with 
Rule  12b-l  as  adopted  and  as  it  may  be 
modified  in  the  future. 

4.  Any  future  offers  of  exchange 
among  the  Funds  will  be  subfect  to  the 
representations  and  conditions 
described  in  the  Apiriication. 

For  the  Commission,  by  tlie  Division  of 
Investment  Msnagement  under  delegated 
autliority. 

loMthan  G.  Katz, 

Secfvlao'. 

[FR  Do&  80-1846  Rled  l-2S-«9: 8:4S  am| 


(RsL  Ha  IC-1f7«l;  glS-TOWl 

aMwo  rarnoao  tneaaio**  a  vsocn  runo 
ana  miaaiy  i  rana  runo;  Mppacaiiofi 


;  Securitiea  and  Exdiange 
Caounission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicant  Metro  Portfolio  Investor's 
Stock  Fund  (1k4etro  Fund")  and  Fidelify 
Trend  Fund  ("Trend  Fund",  collectively 
with  Metro  Fund  referred  to  as  the 
"Applicanta") 

Relevant  1940  Act  Sections:  Order 
requested  under  section  17(b)  of  the  Act. 

Summary  <rf  Application:  Applicants 
seek  an  order  to  permit  the  proposed 
acquisition  by  Thend  Fund  of 
substantiaUy  all  of  the  assets  of  Metro 
Fund. 

FHing  Date:  The  application  was  filed 
on  August  4. 1908  and  amended  on 
January  13, 1900. 

Hearing  or  Notification  of  Hearing:  If 
no  bearing  is  ordered  the  application 
will  be  granted  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  most 
be  received  by  the  SEC  by  5:30  pjn.,  on 
February  13,  lilO0.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.'  along  witii 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADWtM.  Secretary.  SEC.  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant  82  Devonsire  Street  Boston, 
Massachusetts  02100. 
ran  MMTMR  MPONMATION  CONTaCT: 
Cecilia  C  Kaliah.  Staff  Attorney  (202) 
272-3095  or  Karen  L,  Skidmore.  Branch 


Chief  (202)  272-3023  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 
SUPMSMOITAIIV  MRMMATION: 
Following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the  SECs. 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  Metro  Fund  and  Trend  Fund  are 
registered  under  the  Act  as  open-end 
diversified  management  investment 
companies. 

2.  In  accordance  with  the  approval  of 
the  boards  of  directors  of  Trend  Fund 
and  of  Metro  Fund  Applicants  intend  to 
enter  into  an  Agreement  and  Plan  of 
Reoiganization  and  Liquidation  (the 
"Agreement").  The  Agreement  provides 
that  upon  the  satisfaction  of  certain 
terms  and  conditions,  on  the  date  of  the 
exchange  (the  "Exchange  Date"),  Trend 
Fund  is  to  acquire  all  of  the  assets  of 
Metro  Fund  in  exchange  for  which 
Metro  Fund  is  to  receive  shares  of  Trend 
Fund.  The  number  of  shares  of  Trend 
Fund  to  be  issued  in  exchange  for  Metro 
Fund's  assets  is  to  be  determined  on  the 
basis  of  the  aggregate  value  of  the 
assets  of  Metro  Fiuid  transferred  to 
Trend  Ftmd  and  the  net  asset  value  per 
share  of  Trend  Fund,  both  fixed  as  of  the 
close  of  business  on  the  New  York  Stock 
Exdiange  on  the  business  day  next 
preceding  the  Exchange  Date  and 
determined  in  accordance  with  the 
valuation  procedures  described  in  lYend 
Fund's  current  prospectus.  Metro  Fund 
will  distribute  the  lYend  Fund  shares  to 
the  Metro  Fund  shareholders  on  a  pro 
rata  basis  in  liquidation  of  Metro  Fund 
Following  such  liquidation,  Metro  Fund 
will  file  an  application  with  the 
Commission  pursuant  to  Section  8(f)  of 
the  Act  to  terminate  its  registration  as 
an  investment  company  under  the  Act 
and  %vill  be  dissolved  in  accordance 
with  the  laws  of  Massachusetts 
applicable  to  business  trusts. 

3.  The  Agreement  provides  that  Trend 
Fund  will  not  be  assuming  the  liabilities 
of  Metro  Fund.  The  Agreement  also 
provides  that  to  the  extent  that  any 
liabilities  may  not  be  discharged  prior  to 
the  Exchange  Date,  Metro  Fund  will 
retain  cash  or  Trend  Fund  shares  in  such 
amount  as  it  estimates  to  be  necessary 
to  pay  any  such  liability.  Metro  Fund 
expects  to  discharge  all  of  its  knoMm 
liabilities  and  obligations  prior  to  the 
Exchange  Date.  In  addition,  Metro 
Fund's  investment  adviser  has  agreed  to 
assume  the  expenses  of  Metro  Fund  in 
excess  of  2.25%  of  average  daily  net 
assets.  Thus,  Applicants  represent  that 
Metro  Fund  will  not  in  fact  be  required 


to  retain  any  cash  or  Trend  Fund  shares 
to  pay  liabilities  of  Metro  Fund 

4.  The  Agreement  is  conditioned  on 
the  holders  of  at  least  a  majority  of  the 
outstanding  shares  of  Metro  Fund 
approving  the  Agreement  and  the 
transactions  contemplated  therein  and 
on  Metro  Fund  and  Trend  Fund 
obtaining  all  consents,  permits,  and 
orders  of  federal,  state  and  local 
regulatory  authorities  (including  those  of 
the  Commission)  necessary  for  the 
constAnmation  of  the  transactions 
contemplated  by  the  Agreement  As 
required  under  the  Agreement  Metro 
Fund  received  a  favorable  ruling  from 
the  Internal  Revenue  Service  on 
December  16, 1988  as  to  tiie  federal  tax 
consequences  of  the  proposed 
transactions. 

5.  The  principal  underwriter  of  Metro 
Fund  is  ndeUty  Distributors  Corporation 
("Distributors").  The  investment  adviser 
for  Trend  Fund  is  Fidelity  Management 
ft  Research  Company  ("FMR"). 
Distributors  is  under  common  control 
with  FMR  both  of  them  being  wholly- 
owned  by  FMR  Corp. 

Applicants'  Legal  Conclusions 

1.  FMR  is  an  affiliated  person  of 
Distributors.  FMR  is  also  an  affiliated 
person  of  Trend  Fund  by  virtue  of  its 
being  the  investment  adviser  of  Trend 
FuikI.  Thus,  Trend  Fund  may  be  deemed 
an  affiliated  person  of  Distributors,  the 
principal  underwriter  of  Metro  Fund 
because  they  both  may  be  deemed  to  be 
under  common  control.  The  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act  because  it 
conforms  to  the  requirements  of  Rule 
17a-8  under  the  Act  but  for  the  fact  that 
Rule  17a-8  does  not  specifically  apply  to 
transactions  between  investment 
companies  which  may  be  affiliated 
solely  by  reason  of  the  fact  that  the 
investment  adviser  of  one  such 
investment  company  and  the  principal 
underwriter  of  the  other  are  under 
common  control.  Therefore,  ttie 
acquisition  by  Trend  Fund  of  the  assets 
of  Metro  Fund  may  be  prohibited  by 
Section  17(a)  of  the  Act  as  a  purchase  of 
securities  or  other  property  by  an 
affiliated  person  (Trend  Fund)  of  the 
principal  underwriter  (Distributors)  of  a 
registered  investment  cofnpany  (Metro 
Fluid),  and  such  acquisition  may  only  be 
effected  by  obtaining  an  exemptive 
order  fitxn  the  SEC  pursuant  to  Section 
17(b)  of  the  Act.  The  proposed 
transaction  conforms  to  the  standards 
set  forth  in  Section  17(b)  of  the  Act. 

2.  For  the  following  reasons,  the  terms 
of  the  proposed  transaction  are  fair  and 
do  not  involve  overreaching  on  'he  part 
of  any  person  concerned. 
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a.  Th«  teroM  of  th«  propoMd 
transaction  wara  Indepandantiy 
avalualed  and  unanimoualy  approvad 
by  both  th«  board  of  tnistaca  of  Matro 
Fund  and  the  board  of  truataa*  of  Trand 
Fund.  Nona  of  the  truateaa  of  Metro 
Fund  has  any  past  or  present  afllUatlon 
with  Trend  Fund.  Distributors  or  FMR 
and  none  of  the  trustees  of  Trend  Fvod 
hit*  any  past  or  present  affiliation  with 
Metro  Fund. 

b.  The  propoaad  transaction  is  fair  to 
the  shareholders  of  each  of  Metro  Fund 
and  Trend  Fund  because  the  acquisition 
of  Metro  Fund's  asaeU  by  Trend  Fund  is 
to  be  accooipUahad  on  the  basis  of  the 
aggrefate  value  of  the  assets  of  Metro 
Fund  to  be  acquired  by  Trend  Fund  and 
the  net  asset  value  of  the  shares  of 
Trend  Fund  to  be  issued  In  exchange 
therefor,  with  both  the  aggregate  value 
of  the  assets  of  Metro  Fund  and  the  net 
asset  value  of  the  shares  of  Trend  Fund 
bring  determined  In  accordance  with  the 
same  violation  procedures— thoee 
described  In  Trend  Fund's  current 
prospectus. 

c.  The  transaction  will  benefit  the 
shareholders  of  Metro  Fund  by  virtue  of 
the  lower  expcnae  ratio  of  Trend  Fund 
and  the  flexibility  and  areatar  diversity 
in  investment  In  a  portfolio  of  Trend 
Fund's  site. 

d.  The  shareholders  of  Trend  Fund 
will  benefit  from  the  transaction  through 
an  increase  in  the  value  of  Trend  Fund's 
net  assets,  as  well  as  an  Incraaae  in 
Investment  diversification  of  Trend 
Fund  through  such  increase  In  net 
assets,  without  Incurrina  the  transaction 
costs  usually  associated  with  the 
acquisition  of  additional  securities. 

3.  The  propoaad  transaction  is 
consistent  with  the  policy  of  each 
registered  inveslmeni  company 
oonoamed.  The  Investment  objectiva  of 
Matro  Fund  and  Trend  Fund  are 
consistent  and  the  inveatment  portfoboa 
of  the  ApplicanU  will  be  subatantlally 
compatlbia  at  the  time  of  the  propoaad 
transaction. 

Applicants'  Coiidltioii 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  Impoaition  of  the 
following  condition: 

The  proposed  transaction  will 
conform  to  the  requirements  of  Rule 
17a-S  under  the  Act  to  the  extent  that  (1) 
the  board  of  trustees  of  each  of  Metro 
Fund  and  Trend  Fund,  including  a 
maiority  of  the  trustees  of  each  such 
Fund  who  are  not  interested  persons  of 
such  Fund,  shall  have  determined  that 
participation  in  the  transaction  Is  in  the 
best  interest  of  such  Fund,  after  tailing 
into  account,  among  other  things,  that 
the  interesU  of  the  existing  shareholders 
of  such  Fund  will  not  be  diluted  as  a 


result  of  effecting  the  transaction,  and 
(2)  such  findings,  and  the  basis  upon 
which  the  findings  were  made,  shall 
have  been  recorded  fully  in  the  minute 
books  of  each  of  Metro  Fund  and  Trend 
Fund. 

For  ihe  CotnnuMiun.  by  th«  Divitiun  of 
Investment  ManagemenL  under  delegated 
authority. 
|Tni1*T-  "  "-'- 
Stcntary. 
January  \%  19801 
(Fit  Doc  «-ia47  niad  1-2S-8K  »«•  aai| 
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in  th«  OMltar  of:  Damson  Oil  Covporatloo. 
Coounoa  StodL  t^n  Par  Value:  tlOO 
Cumulaliv*  Canvertit>l«  Preferred  Slock. 
g1  J»  Pw  Value.  S2J0  Cumulative  Convertible 
Pr«rerT«d  Slock.  $1  A)  Par  Vahw.  Aaerican 
Slock  Exchange 


January  19. 1< 

Damson  Oil  CorporaUoD 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securitiee  Exchange  Act  of  1994  and 
Rule  12da-2(d)  promulgated  thereunder, 
to  remove  the  above  specified  security 
from  Ustlng  and  registra  Jon  on  the 
American  Stodi  Exchange  ("AMEX^) 

The  raaaons  alleged  in  the  spplicatiao 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Tradii^  in  the  Company's  Common 
Stock  has  been  suspended  on  the  Ahmx 
since  December  7.  lOM.  The  Company 
understands  that  primarily  due  to  the 
reduced  market  price  of  the  Common 
Stock  further  dealings  on  the  AMEX  for 
the  Common  Slock  and  the  Preferred 
Stock  have  become  Inadvisable.  The 
Company  understands  that  it  also  does 
not  otherwise  fully  meet  all  of  the 
financial  guidelines  of  the  AMEX  with 
respect  to  the  continued  listing  of  such 
securities  on  the  AMEX. 

The  Company  interuls  to  have  the 
Common  Stock  and  the  Preferred  Stodi 
traded  in  the  over-the-counter  market 
and  be  reported  in  the  "pink  sheets"  or  If 
the  Company  so  qualifies  to  be  included 
in  the  National  Association  of  Securities 
Dealers  Autonuted  Quotation 
("NASDAQ")  System 

Any  interested  person  may.  on  or 
before  February  ia  1989.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  4S0  Fifth 
Street  NW..  Wsshington.  DC  20649.  facts 
bearing  upon  whether  the  applicatloa 


has  been  made  in  accordance  writh  the 
rules  of  the  Exchange  and  what  terms.  If 
any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commiasioa.  by  the  Divlsioa  of 
Market  Regulation,  pursuanl  to  delegated 
authority. 

iC. 


Secfttory. 

|FR  Doc  89-1786  Filed  1-2S-89;  •:45  am) 
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The  above  numbered  economic  infury 
declaration  is  hereby  amended  to 
include  contiguous  counties  and  to 
extend  the  filing  period.  Section  120  of 
Pub.  L  100-580  (11/88)  provides,  inter 
olio,  that  areas  affected  by  an  eoooomic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
be  a  disaster  by  the  President  Secretary 
of  Agriculture,  or  the  Administrator  of 
the  Small  Business  Administration.  This 
amendment  adds  the  contiguous 
counties  of  Los  Angeles.  Riverside.  San 
Bernardino,  and  San  Diega  in  the  State 
of  California,  and  extenda  the  filing 
period  to  give  economic  injury  disaster 
victims  in  those  counties  at  least  4 
months  in  which  to  request  EIDLs.  The 
termination  date  for  filing  EIDL 
applications  is  May  31. 1986,  and  the 
interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent 

(Catalog  of  Federal  Domeclic  Aasistanoe 
Program  r4oa.  SS002  and  50009.) 
Data:  Januaiy  la  1989. 


Adtnini»tnU>r. 

|FR  Doc  89-1773  Filed  1-25-89:  8:45  am) 
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#11 


Loan  ATM 

The  above  numbered  economic  injury 
declaration  is  hereby  amended  to 
Include  contiguous  counties  and  to 
extend  the  filing  period.  Section  120  of 
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Pub.  L 1OO-S0O  (11/88)  provides,  inter 
alia,  that  areas  affiected  by  an  economic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
be  a  disaster  by  the  President  Secretary 
of  Agriculture,  or  the  Administrator  of 
the  Small  Business  Administration.  This 
amendment  adds  the  contiguous 
counties  of  Los  Angeles,  Riverside.  San 
Bernardino,  and  San  Diego,  in  the  State 
of  California,  and  extencb  the  filing 
period  to  give  economic  injury  disaster 
victims  in  those  counties  at  least  4 
months  in  which  to  request  EIDLs.  The 
termination  date  for  filing  EIDL 
applications  is  May  31. 1969,  and  the 
interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent 

(Catalog  of  Federal  DooMStic  Assistance 
Program  Noa.  88002  and  58006.) 
Date:  January  18, 1909. 


Administrator. 

(FR  Doc  8»-1774  Filed  1-25-89;  8:45' am) 
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State  of 


The  above  numbered  economic  injury 
declaration  is  hereby  amended  to 
include  contiguous  counties  cuid  to 
extend  the  fULog  period.  Section  120  of 
Pub.  L 100-660  (11/88)  provides,  inter 
alia,  that  areas  affected  by  an  economic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
be  a  disaster  by  the  President  Secretary 
of  Agriculture,  or  the  Administrator  of 
the  Small  Business  Administration.  This 
amendment  adds  the  contiguous 
counties  of  Cook,  Grundy,  Kane, 
Kankakee,  Kendall,  in  the  State  of 
Illinois,  and  Lake  County  in  the  State  of 
Indiana,  and  extends  the  filing  period  to 
give  economic  injury  disaster  victims  in 
those  counties  at  least  4  months  in 
which  to  request  EIDLs.  Economic  Injury 
Declaration  #609500  is  assigned  to  the 
State  of  Indiana.  The  termination  date 
for  filing  EIDL  applications  is  May  31, 
1986,  and  the  interest  rate  for  eligible 
small  businesses  and  small  agricultural 
cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  58002  and  59008.) 
Date:  January  18. 1889. 


Administrator. 

(FR  Doc  80-1775  Filed  1-25-89;  &45  am] 
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Loan  Area  #2329] 


Illinois  Dadaration  Of  Diaaster  Loan 
Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  13, 1989, 
I  find  that  the  counties  of  Edwards, 
Wabash.  Wayne  and  White,  in  the  State 
of  Illinois,  constitute  a  disaster  loan 
area  due  to  damages  from  severe  storms 
and  tomaifoes  beginning  on  January  7. 
1989.  Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  tiie  close  of 
business  on  March  17, 1989.  and  for 
economic  injury  until  the  close  of 
business  on  October  13. 1986,  at  the 
address  listed  below: 

Disaster  Area  2  Office,  Small  Business 
.  Administration,  120  KalphMcGill 
Blvd.,  14th  PL,  AUanta,  Georgia  3030& 

or  other  locally  announced  locationa.  In 
addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Clay. 
Gallatin.  Hamilton.  Jeffierson.  Lawrence. 
Marion,  Richland,  and  Saline,  in  die 
State  of  Illinois,  and  Gibson,  Knox,  and 
Posey  Counties,  in  Oie  State  of  Indiana, 
may  be  filed  until  the  specified  date  at 
this  location. 

The  interest  rates  are: 
Homeowners  With  Credit  Available 

Elsewhere— &XX)0% 
Homeowners  Without  Credit  Available 

Elsewhere— 4.000% 
Businesses  With  Credit  Available 

Elsewhere — &000% 
Businesses  and  Non-Profit 

Organizations  Without  Credit 

Available  Elsewhere — 4.000% 
Businesses  and  Non-Profit 

Organizations  (EIDL)  Without  Credit 

Available  Elsewhere— 4.000% 
Others  (Including  Non-Profit 

Organizations]  With  Credit  Available 

Elsewhere— 6.125% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  232912,  and  for 
economic  injury  the  numbers  are  670900 
for  the  State  of  Illinois  and  671000  for 
the  State  of  Indiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006.) 

Date:  January  18, 1989. 
Bernard  Kulik. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc  89-1771  Filed  l-2fr-89: 8:45  am] 
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(Declaration  of  Economie  Iniury  I 

Loan  Araaa  (BOg  #8670.  C701 6  6702; 
Amilt#1] 

Montana  and  Contiguoua  Counttaa  in 
tita  Statoa  of  Wyoming  and  idalio; 
Dadaration  of  Diaastar  Loan  Araa 

Economic  Injury  Disaster  Declaration 
#6670  is  hereby  amended  to  include 
contiguous  counties.  Section  120  of  Pub. 
L 100-590  (11/88)  provides,  inter  alia. 
that  areas  affected  by  an  economic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
be  a  disaster  by  the  President  Secretary 
of  Agriculture,  or  the  Administrator  of 
the  Small  Business  Administration.  This 
amendment  adds  the  contiguous 
counties  oi  Broadwater.  Carter. 
Chouteau,  Custer,  Deer  Lod^  Garfield. 
Glacier,  Golden  Valley.  Jefferson.  Judith 
Basin.  Lake,  Lincobt  Meagher.  Mineral 
Musselshell.  Petroleum.  Pondera, 
Ravalli,  ^ver  Bow.  Sweet  Grass.  Teton. 
Treasure,  and  Yellowstone,  in  the  State 
of  Montana;  Bonner.  Clark,  Clearwater. 
Idaho,  Lemhi,  and  Shoshone  Counties  in 
the  State  of  Idaho;  and  Campbell  and 
Sheridan  Counties  in  the  State  of 
Wyoming.  Any  other  contiguous 
counties  tliat  are  not  listed  here  have 
already  been  included  in  other 
declarations.  Applications  may  be  filed 
until  die  specified  date  at  the  previously 
designated  location. 

Economic  Injury  Declaration  #670100 
is  assigned  to  diose  contiguous  counties 
in  the  State  of  Wyoming  and  #670200 
for  die  State  of  Idaho.  The  terminatioo 
date  for  filing  EIDL  applications  is  July 
20. 1989,  and  the  interest  rate  for  eligible 
small  businesses  and  small  agricultural 
cooperatives  is  4  percent 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  50008.) 
Date:  January  18.  igea 


Administrator. 

(FR  Doc  89-1776  Filed  1-2S-89: 8:45  amj 


(OadaraHonef 

Loan  Araa  (EN)L)  #6662; 


#11 


of 


Loan  Area 


Economic  Injury  Disaster  Declaration 
#6662  is  hereby  amended  to  include 
contiguous  counties.  Section  120  of  Pub. 
L.  100-590  (11/88)  provides,  inter  alia. 
that  areas  affected  by  an  economic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
be  a  disaster  by  the  President  Secretary 
of  Agriculture,  or  the  Administrator  of 
the  Small  Business  Administration.  This 


/  Vol  51  Na  10  /  Thuraday.  Imury  28.  IQW  /  Notic— 


•mendniMil  adds  Um  ooaUguou* 
countiM  of  Atlantic  and  CumbarUnd.  tn 
th«  Statt  of  N«w  larMy.  Appllcatlooa  for 
•conomic  ln|ury  ht>m  MnaU  busineaaM 
locatad  in  thoaa  contifuoua  countiM 
may  b«  fUad  until  the  apadflad  data  at 
the  pravioualv  dasifnatad  location.  Tha 
tanninalion  data  for  filinf  EIDL 
•pplicationa  ia  |una  23. 198S.  and  tha 
Intaraal  rata  for  aUflbla  amall 
butioasaaa  and  small  sfricultural 
oooparativas  is  4  paroanL 

(Catalof  of  Padaral  DooMaUc  Aasistanca 
I  Noa.  8«m  and  9«oa.) 


Datr.  lanuaiy  \M,  11 


Adminiatrator. 

(PR  Doc  m-\rrr  FUad  l-n-Mc  •:4s  am] 


a(  Coooomia  Intufy 


#11 


Of 


Economic  In|ury  Diaaatar  Dadaratioo 
#M12  ia  hereby  amended  to  Include 
contlfuoua  counties  and  to  raopen  the 
filinf  period  for  4  montha.  Section  120  of 
Pub.  L  100-WO  (11/ae)  provide*,  inter 
alia,  that  araaa  affected  by  an  economic 
injury  diaaater  include  counties 
contiguous  to  the  counties  detenntnad  to 
be  a  diaaster  by  the  President.  Secretary 
of  Agriculture,  or  the  Administrator  of 
the  Small  Buainess  Administrstion.  This 
amendment  adds  the  contiguous 
counties  of  Bronx.  Naaaau.  Orange. 
Putnam,  and  Rockland,  in  State  of  New 
York:  Fairfield  County,  in  the  State  of 
Connecticut  and  Bergen  County  in  the 
Slate  of  New  fersey.  and  reopens  tha 
filing  period  to  give  economic  injury 
disaster  victims  in  those  counties  the 
opportunity  to  request  EIDLs.  Economic 
Injury  Declaration  #008300  is  assigned 
to  thoaa  contiguous  counties  in  the  State 
of  Connecticut,  and  for  the  State  of  New 
Jersey  the  number  assigned  it  BOQIOO 
The  termination  date  for  filing  EIDL 
applications  is  May  31. 1908.  and  tha 
Intaraat  rata  for  eligible  small 
businesses  snd  small  agricultural 
cooperatives  is  4  percent 

(Catalog  ol  Federal  Domestic  AsslsUnce 
Program  No*.  80002  and  90000.) 
Data  January  It,  Ifl 


0:46  am) 


Adnuiiitlralor. 

IFF  Doc.  80-1770  Hied  1 


Economic  Injury  Disaster  DacUratlon 
•0044  is  hereby  amended  to  Include 
contiguoua  counties  and  to  extend  tha 
fUiiM  pviod.  Section  120  of  Pub.  L  100- 
SeoTll/at)  provides,  inter  alia,  that 
•raas  affected  by  an  aoonomic  Injury 
dlsaater  Include  counties  contiguous  to 
the  counties  determined  to  be  a  diaaster 
by  the  Preaident  Secretary  of 
Agriculture,  or  the  Administrator  of  the 
Small  Business  Administration.  This 
amendment  adda  the  contiguoaa 
oounties  of  Bronx  Naaaau.  Orange. 
Putnam,  and  Rockland,  in  State  of  New 
York;  Fairfield  County,  in  the  Slate  of 
Connecticut,  and  Bergen  County  in  the 
State  of  Now  |arsey,  and  extends  the 
Ming  period  to  give  economic  injury 
dlsaater  victims  in  those  counties  at 
least  4  months  In  which  to  raquaot 
EIDLs.  Economic  Injury  DacUratlon 
♦oeoeoo  is  aaalgnad  to  thoaa  oootiguoua 
countlaa  in  the  State  of  Connecticut  and 
for  tha  State  of  New  fersay  tha  number 
assigjwd  is  OeVTOa  The  termination  date 
for  fliing  EIDL  applications  is  May  31. 
ine.  and  the  interest  rate  for  eligible 
small  buainassas  and  small  agricultural 
cooperatlvea  is  4  percent 

(Catalog  of  Federal  Domestic  Assistance 
Pro9«m  Nos.  80002  and  SOOOO.) 
Dale:  January  14  1000. 


0:45  am] 


Administrator. 

(FR  Doc  00-1770  Filed  1- 


The  above  numbered  economic  injury 
declaration  is  hereby  amended  to 
include  contiguous  counties  and  to 
extend  the  filing  period.  Section  120  of 
Pub.  L  100-SOO  (11/88)  provides,  inter 
alia,  that  areas  affected  by  an  economic 
injury  diaaater  include  counties 
contiguous  to  the  counties  determined  to 
be  a  diaaster  by  the  President.  Secretary 
of  Agriculture,  or  the  Administrator  of 
the  Small  Business  Administration.  This 
amendment  adds  the  contiguous 
counties  of  Herkimer.  Lewis.  Madison. 
Oswego,  and  Otsego,  in  the  State  of 
New  York,  extends  the  filing  period  to 
give  economic  injury  disaster  victims  in 
those  counties  at  leaat  4  months  in 


which  to  request  EIDLs.  Tha  tannination 
data  for  filing  EIDL  applicationa  la  May 
31. 1088.  and  the  interest  rate  for  aUgibIa 
small  buainesses  and  amall  agricultural 
cooperatives  is  4  percent 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S0002  and  80000.) 
Dale:  January  10.  It 


Adminittrotor. 

(FR  Doc  00-1700  Filed  1-25-00;  0:45  ami 


IDadarMlan  af  EaonoMla  inlunr 
toon  Aroo  fE»L)  #8187:  AmiL  #1] 


The  above  numbered  economic 
declaration  is  hereby  amended  to 
include  contiguous  counties  and  to 
reopen  the  Tiling  period  for  4  months. 
Section  120  of  Pub.  L  100-680  (11/08) 
provides,  inter  alia,  that  areaa  affected 
by  an  economic  injury  diaaater  include 
counties  contiguous  to  the  counties 
determined  to  be  a  disaster  by  the 
President  Secretary  of  Agriculture,  or 
the  Administrator  of  the  Small  Buslnaao 
Administration.  This  amendment  adda 
the  contiguoua  counties  of  Bladen. 
Bruiuwick.  Columbus.  Craven.  Duplin. 
Jonas.  Pamlico,  and  Sampson,  in  tha 
State  of  North  Carolina,  and  reopens  tha 
filing  period  to  give  economic  injury 
disaster  victims  in  those  counties  the 
opportunity  to  request  EIDLs.  The 
termination  date  for  filing  EIDL 
applications  is  May  31. 1088.  and  the 
interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent 

(Catalog  of  Federal  Domestic  Assiatance 
Program  Noa.  50002  and  50008). 
Date:  January  18. 1000. 


Adminittrotor. 

|FR  Doc  Oe-1701  Filed  1-25-80: 0:45  am| 


#21 


Of  Coofioiiite  wtj^^  I 
(CKX.)  #0«S5. 0000  0  0800; 


South  Dakota 

Countlaa  In  tna 


and  Contiguoua 
Stataaof 
of 


LoanArao 

Economic  Injury  Disaster  Declaration 
#88S5  is  hereby  amended  to  include 
contiguous  counties.  Section  120  of  Pub. 
L  100-500  (11/88)  provides,  inter  alia, 
that  areas  affected  by  an  economic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
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be  a  disaster  by  the  President  Secretary 
of  Agriculture,  or  the  Administrator  of 
die  &nall  Business  Administration.  This 
amendment  adds  the  contiguous 
counties  of  Haakon.  Harding..  Lyman, 
Mellette,  Perkins.  Shannon,  Stanley, 
Washabaugh,  and  Ziebach,  in  the  State 
of  South  Dakota;  Dawes  and  Sioux 
Counties  in  the  State  of  Nebraska;  and 
Crook.  Niobrara,  and  Weston  Counties 
in  the  State  of  Wyoming.  One 
contiguous  county  in  the  State  of 
Montana  has  been  included  in  the 
declaration  for  that  State.  Applications 
for  economic  injury  from  small 
businesses  located  in  contiguous 
counties  in  the  States  of  South  Dakota 
and  Wyoming  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Applications  for  economic  injury  from 
small  businesses  located  in  contiguous 
counties  in  the  State  of  Nebraska  may 
be  filed  until  the  qiedfied  date  at: 
Disaster  Area  3  Office,  Small  Business 
Administration,  2306  Oak  Lane,  Suite 
110,  Grand  Prairie.  Texas  75051. 

Economic  Injury  Declaration  #668600 
Is  assigned  to  those  contiguous  counties 
in  the  State  of  Nebraska  and  #668000 
for  the  State  of  Wyoming.  The 
termination  date  for  flling  EIDL 
applications  is  June  13. 1868.  and  the 
interest  rate  for  eUgibte  small 
buainesses  and  small  agricultural 
cooperatives  is  4  percent 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  50002  and  SOOOO.) 
Date:  January  10.  lOOa 


AdminiBtrolor. 

(FR  Doc  00-1702  Filed  1-25-00;  0:45  am) 


(DOU  #8886*  8788; 


#11 


WMMdna  and  ConUououa  Countlaa  in 
ttw  Mala  Off  Mahot  Oadaralion  of 


Economic  Injury  Disaster  Declaration 
#0665  is  hereby  amended  to  include 
contiguoua  counties.  Section  120  of  Pub. 
L 100-580  (11/88)  provides,  inter  alia. 
that  areas  affected  by  an  economic 
injury  disaster  include  counties 
contiguous  to  the  counties  determined  to 
be  a  disaster  by  the  President  Secretary 
of  Agriculture,  or  the  Administrator  of 
ttie  Small  Business  Administration.  This 
amendment  adds  the  contiguous 
counties  of  Big  Horn,  Carbon,  Hot 
Springs.  Lincoln.  Natrona.  Sweetwater, 
and  Washakie,  in  the  State  of  Wyoming, 
and  Bonneville,  nemont  and  Teton 
Counties  in  the  State  of  Idaha  thus 
giving  economic  injury  disaster  victims 


in  those  cotmties  the  opportunity  to 
request  EIDLs.  Those  Montana  counties 
that  are  contiguous  coimties  are  covered 
as  primary  counties  in  the  declaration 
for  that  State.  Applications  may  be  fUed 
until  the  specified  date  at  the  previously 
designated  location. 

Economic  Injury  Declaration  #670000 
is  assigned  to  tiiose  contiguous  counties 
in  the  State  of  Idaho.  The  termination 
date  for  filing  EIDL  applications  is  July 
6. 1989.  and  the  interest  rate  for  eligiUe 
small  businesses  and  small  agricultural 
cooperatives  is  4  percent 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  50002  and  50006.) 

Date:  January  10, 190a 


Administrator. 

(FR  Doc  80-1703  Filed  1-25-09: 0:45  am) 
I  oooc  satt-st-M 


(Uoanaa  No.  03104-0066] 

TWawatar  Induatrial  Capital  Corn^ 
Surrandar  of  Ucanaa 

Notice  is  hereby  given  that  Tidewater 
Industrial  Capital  Corporation  (TICC), 
Suite  1424,  Crestar  Bank  Building, 
Norfolk,  Viisinia  23510.  has  swrendered 
ite  License  to  operate  as  a  small 
business  investment  company  under  the 
Small  Business  Inveotment  Act  of  1958, 
as  amended  (Act).  TICC  was  Ucoised  by 
the  Small  Business  Administration  on 
February  13, 1962. 

Under  the  authority  vested  by  the  Act 
and  punuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
of  the  License  was  accepted  on  January 
13, 1969.  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefiom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  SO^ni,  Small  Business 
Investment  Companies) 

Dated:  January  17. 1000. 
Robert  CUnabany. 
Deputy  Associate  Administrator  for 
Investment 

(FR  Doc.  09-1784  Filed  1-25-09:  ft45  am) 
OftiMB  oooc  aa>s-si-M 


Raoion  VI  Adwiaorv  Counel  Maafiiin 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  El  Paso,  will  hold  a  public  meeting  at 
94)0  a.m.  on  Thursday,  February  9. 1989 
at  the  Texas  Commerce  Bank — 
Downtown,  201 E.  Main  Thist 
Conference  Room.  5th  Floor.  El  Paso, 
Texas,  to  discuss  such  mattera  as  may 
be  presented  by  membera,  staff  of  the 


U.S.  Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
John  E.  Scott  District  Director.  U.S. 
Small  Business  Administration.  10737 
Gateway  West  Suite  320.  El  Paso.  Texas 
79935. 915/541-7676. 

Dated:  January  19. 1900. 
Jeannette  M.  PauH. 

Acting  Director,  Office  of  Advisory  Councils. 
(FR  Doc.  89-1772  Filed  1-25-80: 0:45  am) 
aiLUNG  cooE  soas-oi-M 


DEPARTMENT  OF  TflANSPORTATION 

I  Boaiai  Aviauon  Aonanioii  auuii 

Adviaory  Circulan  Tumovar  Prolaction 
of  Oocuiianta  During  Emargancy 
Landhig  in  Part  23  Airpianaa 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  and 
request  for  comments. 


f.  This  notice  announces  the 
availability  of  and  request  for  conunenta 
on  a  proposed  AC  which  provides 
infmmation  and  guidance  concerning 
turnover  protection  of  occnpante  during 
emergency  landing  in  Part  23  airplanes. 

OATC:  Commente  must  be  received  on  or 
before  March  27, 1968. 

ADONCII.  Send  all  commente  on  the 
prtqmsed  AC  to:  Federal  Avtation 
Administration,  Small  Airplanes 
Directorate.  Aircraft  Certification 
Service.  Standards  Office  (ACE-110). 
601  East  12th  Street  Kansas  Qiy. 
Missouri  64106. 


kTMN  CONTACTt 
Edward  A.  Gabriel  Aerospace  Engineer 
Standards  Office  (AC-110).  Small 
Airplane  Directorate.  Aircraft 
Certification  Service,  Federal  Aviation 
Administi^tion,  601  East  12th  Stivet 
iCansas  City.  Missouri  64106:  commercial 
telephone  (816)  426-6941  or  FTS  867- 
6941. 


:Any 

person  may  obtain  a  copy  of  this 
proposed  AC  by  writing  to:  Federal 
Aviation  Administration.  Small  Airplane 
Directorate.  Aircraft  Certification 
Service.  Standards  Office  (ACE-110). 
601  East  12th  Sti«et  Kansas  Qty. 
Missouri  64106. 

Commente  invited 

Interested  parties  are  invited  to 
submit  commente  on  the  proposed  AC 
Commenters  must  identify  AC  23.561-X, 
and  submit  commente  to  the  address 
specified  above  All  written  commente 
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racaived  on  or  befert  Um  ckMiog  date 
for  comments  will  be  ooiwidated  bv  the 
FAA  before  iseuing  the  final  AC  The 
proposed  AC  and  oomments  received 
may  be  inspected  at  the  Standards 
Offloe  (ACB-110).  Room  1680.  Federal 
Office  Building.  OOl  Bast  12th  Street. 
Kansas  City  Missouri,  between  the 
hours  of  7:30  s.m.  snd  4:00  p.m. 
weekdays,  except  Federal  holidays. 


Section  23.5«1(d)  reouires  that  the 
airplane  structure  be  designed  to  protect 
the  occupants  in  a  complete  turnover,  if 
it  is  not  established  that  s  turnover  is 
unlikely  during  an  emergency  landing.  A 
requirement  siadlar  to  the  present 
I  23.501(d)  rule  has  been  in  the 
airworthlMss  ragolaUons  dating  back  to 
the  mid-1980s.  At  the  time,  snd  lor  at 
least  s  decade  later,  virtually  all 
airplanes  were  eauipped  with  s 
conventions!  Isnding  gear  with  a 
tailwheeL  a  configuration  obviously 
prone  to  turnover  during  hard 
decleration.  Subaequently.  the  tricycle 
landing  gear  became  the  most  common 
type.  Trie  tricycle  landing  gear  is 
inherently  resistant  (o  turnover  during 
normal  operations,  and  it  became 
generally  accepted  that  low-wing 
airplanes  with  a  tricycle  landing  gear 
did  not  need  to  be  evaluated  for 
occupant  protection  during  a  turnover. 
Higb-wiof  aiipUnss.  regardless  of 
landing  gear  type,  were  generally 
thought  to  have  adequate  structurs  to 
protect  the  occupants  during  s  turnover. 

Recent  studies  utilizing  the  FAA 
Accident/Incident  Data  System  show 
that  low-wing  tricycle  gear  Part  23 
airplanes  turn  over  during  emergency 
landing  conditions  (including 
undershoot,  overshoot,  takeoff  and 
emergency  landing  foUowring  takeoff, 
loss  of  diractionsi  control,  etc)  with 
sufficient  frequency  that  new  type 
designs  should  be  investigated  to 
determine  if  turnover  is  likely  during 
•uch  conditions.  Subsequently. 
I  23.Ml(d)  wss  changed  by  smendment 
23-30  to  Part  23  of  the  Federal  Aviation 
Regulations  (FAR)  (effective  0/14/80)  to 
reflect  the  results  of  diese  studies. 

AcconUf^.  the  FAA  Is  proposing 
and  requeeting  coounents  on  AC  23J01- 
X  which  will  provide  sn  scceplable 
means  of  compliance  with  the 
requirements  of  I  23.Sei(d)  of  Part  23  of 
the  FAR. 

tuned  In  Kansas  City.  Missouri,  fanuary  9. 


Of 

Of 


;  Fsderal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions.  


DoaCI 

Acting  Manager.  Small  Airplane  Directorate. 
A  irLraft  Certification  Service. 

jFH  Doc  «-t7«7  PIM  l-«-Mt  kSSaml 


:  Pursuant  to  FAA's 
rulentaking  provisions  governing  the 
spplication.  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Pari 
11).  this  notice  conUins  s  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  end  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  swareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  sctivities.  Neither  publication 
of  this  notice  nor  the  iochision  or 
omission  of  information  in  the  sununary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
OATC  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  sod  must  be  received  on  or 
before  February  15. 1900. 
AOCNMOO:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administrstion.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  Na .  000 

Independence  Avenue.  SW.. 
Washii^ton.  DC  20601. 

pom  mwi—  wPOwiaTioM  comtact 
The  petition,  any  coounents  received, 
snd  B  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  availaUe  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Hesdquarters  Building  (FOB  lOA). 
000  Independence  Avenue.  SW., 
Washington.  DC  20S91:  telephone  (202) 
2e7-313Z 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  1 11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC  on  January  19. 
1989. 

Dwiae  Doaakaa  HaU. 

Manager.  Program  Management  Staff.  Office 
of  the  Chief  Couneel. 

Petibons  for  Exaaipttaa 

Docket  No.:  23290 

Petitioner  Air  Transport  Association  of 

America  

Regulations  Affected:  14  CFR  121.301(d) 

and  121.311(0 
Deecription  of  Relief  Sought-  To  extend 

Exemption  No.  4290B  that  allows 


required  flight  sttendantfs)  to  be 
located  at  the  mid-cabin  Hight 
attendant  station  during  takeoff  and 
landing  on  B-7B7  aircraft  operated  by 
petitioner's  member  airlines  and  other 
similsriy  situated  Part  121  certificate 
holders  who  may  apply  for  approval 
from  the  Principal  OiMRations 
Inspectors.  Exemption  No.  42006  will 
expira  on  March  31. 1900. 

Docket  Na:  23*77 

Petitioner  Experimental  Aircraft 
Association  

Sections  of  the  FAR  Affected:  14  CFR 
103.1  (a),  (e)(1).  and  (eH4) 

Description  of  Relief  Sought-  To  extend 
Exemption  No.  3704,  as  amended,  that 
allows  individuals  authorized  by  the 
petitioner  to  operate  powered 
ultralights  at  an  empty  weight  of  not 
more  ^an  330  pounds,  that  have  a 
power-off  stall  speed  of  not  more  than 
29  knots  calibrated  airspeed,  and  with 
another  occupant  for  the  purpose  of 
Hight  instruction.  Exemption  No.  3784. 
as  amended,  will  expire  on  June  30. 
1900. 

Docket  No.:  23001 

Petitioner  General  Motors  Corporation 

Sections  of  the  FAR  Affected  14  CFR 
21.197 

Description  of  Relief  Sought  To  allow 
certain  aircraft  to  be  flown  with  the 
Haps  in  the  up  position  under 
specified  conditions. 

Docket  No.:  25103 

Petitioner  Air  Wisconsin,  In& 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(B)  and  121.370 

Description  of  Relief  Sought  To  extend 
Exemption  No.  4003  that  allows 
petitioner  to  use  on  its  British 
Aerospace.  Fokxer,  and  Short 
Brothers.  Ltd..  aircraft  certain  engines, 
components,  and  spare  parts  that 
have  been  manufactiuvd.  overhauled, 
repaired,  tested,  or  inspected  by 
persons  outside  the  United  States  who 
do  not  hold  U.S.  airman  certificates. 
Exemption  No.  4003  will  expire  on 
May  31. 1980. 

Docket  Noj  25173 

Petitioner  Airlift  International  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.370 

Description  of  Relief  Sought  To  extend 
Exemption  No.  4790  that  allows  the 
original  equipment  manufacturers  and 
foreign  repair  stations  certificated  by 
die  Qvil  Air  Authorities  of  their 
respective  countries  to  perform 
maintenance,  preventive  maintenance, 
and  alterations  outside  the  United 
States  on  engines,  components,  and 
spare  parts  of  the  petitioner's  F-27/ 
FH-227  aircraft  Exemption  No.  4708 
will  expire  on  )une  30, 1900. 


Docket  No.:  25*33 

Petitioner  Ralei^  Jet  Charter     

Sections  of  the  FAR  Affected- 14  CFR 
25.eS3(d).  121.312(b).  and  135.100 

Description  of  Relief  Sought-  To  allow 
petitioner  to  operate  its  Gulfstream  G- 
IISW  (N40e0P)  aircraft  without 
complying  with  the  seat  firebiocking 
requirements  until  one  of  its  other 
Gulbtream  aircraft  is  in  compliance 
with  the  firebiocking  requirements. 

Docket  No.:  2S74S 

Petitioner  Popular  Rotorcraft 
Association 

Sections  of  the  FAR  Affected:  14  CFR 
ei.42(a)(2) 

Description  of  Relief  Sought-  To  allow 
the  establishment  of  guidelines  and 
the  training  and  rating  of  pilots  in 
experimental  gyroplane  aircraft 

Docket  No^- 23356 

Petitioner  Clarke  Outdoor  ^>raying 
Company.  Inc.  

Regulations  Affected:  14  CFR  91.39(c) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  Na 
4300  that  allows  petitioner,  under 
certain  conditions,  to  cany  passengers 
in  restricted  category  aircraft 

GRANT,  January  12. 1980,  Exemption 
No.  SOW 

Docket  NOJ2SOS3 

Petitioner  Crew  Pilot  Training    

Sections  of  the  FAR  Affected- 14  CFR 
01.03(d)  (2)  and  (3):  61.157(d)  (1)  and 
[zy,  and  Appendix  A  of  Part  61 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4730  that  allowed  petitioner  to  use  the 
FAA-approved  visual  simulatora  to 
meet  certain  training  and  testing 
requirements  of  the  FAR.  Exemption 
No.  4730  expired  on  November  30, 
190& 

GRANT,  January  13, 1080,  Exemption 

No.  son 

Docket  No~- 25517 

Petitioner  Japan  Air  Lines  Company. 
Ud. 

Sections  of  the  FAR  Affected- 14  CFR 
01.27(0),  01.173(c)  and  (d).  and  45.11; 
and  Part  43,  Appendix  B,  paragraphs 
(a)  and  (d) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
operate  without  keeping  an  FAA  Form 
337  on  board  its  aircraft  which  have 
been  modified  by  installation  of  fuel 
tanks  in  the  passenger  or  baggage 
compartment  Also,  to  allow  operation 
of  petitioner's  U.S.-regi8tered  aircraft 
without  having  an  identification  plate 
secured  to  the  fuselage  exterior  and. 
with  respect  to  its  U.S.-regi8tered 
aircraft  manufactiued  before  March  7. 
1988,  without  displaying  the  aircraft 
model  designation  and  builder's  serial 
number  on  the  aircraft  exterior.  In 


addition,  to  extend  this  relief  to  all 
Part  121  operators. 
PARTIAL  GRANT.  January  6. 1080, 
Exemption  No.  5006 

Docket  NOJ23BS3 

Petitioner  Singapore  Airlines.  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
01.27(c).  91.173(c)  and  (d),  and  45.11: 
and  Part  43,  Appendix  B.  paragraphs 
(a)  and  (d) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
operate  widtout  keeping  an  FAA  Form 
337  on  board  its  airoaft  which  have 
been  modified  by  installation  of  fuel 
tanks  in  the  passenger  or  baggage 
compartment  Alsa  to  allow  operation 
of  petitioner's  U.S.-registered  aircraft 
without  having  an  identification  plate 
seemed  to  the  fuselage  exteriw  and, 
with  respect  to  its  U.S.-registered 
aircraft  manufactured  before  Mardi  7, 
1900.  without  displaying  the  aircraft 
model  designation  and  builder's  serial 
number  on  the  aircraft  exterior.  In 
addition,  to  extend  this  relief  to  all 
Part  121  operators. 

PARTIAL  GRANT,  January  A  108^ 
Exemption  No.  5008 

Docket  No.:  25275 

Petitioner  Department  of  the  Air  Force 

Sections  of  the  FAR  Affected:  14  CFR 
91.104 

Description  of  Relief  Sought/ 
Disposition:  To  aUow  aerial  refueling 
operations  between  3.000  feet  mean 
sea  level  (MSL)  and  12.000  feet  MSL 
without  regard  to  visual  flight  rules 
cruising  altitudes. 

DENIAL,  December  22, 1088.  Exemption 
No.  5012 

Docket  Nos  25245 

Petitioner  United  States  Air  Force 

Sections  of  the  FAR  Affected:  14  CFR 
91.24(b) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4633B  to  continue  to  operate  its 
aircraft  without  operating  the 
aircraft's  transponder  and  to  expand 
the  area  affected  by  such  operations. 

PARTIAL  GRANT,  December 30. 1988, 
Exemption  No.  4633C 

Docket  No  J  25030 

Petitioner  Pan  Am  Express.  Inc. 

Sections  of  the  FAR  Affected- 14  CFR 
93.123: 93.125:  and  93.129 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4777  which  allowed  Pan  Am  to 
conduct  Separate  Access  Landing 
System  commuter  operations  and  two 
additional  operations  in  four  of  five 
high  density  hours  at  JFK 
International  Airport,  and  to  obtain 
authorization  for  two  additional 
operations  in  the  1700  local  timeframe 
and  that  the  submission  requirements 


specified  in  Part  11,  Section  25(bMl), 
of  the  regulations  be  waived. 
PARTIAL  GRANT,  December  28, 1088, 
Exemption  No.  4777 A 

Docket  No.:  2S72A 

Petitioner  Jet  Express.  Inc 

Sections  of  the  FAR  Affected:  14  CFR 
93.123: 93.125:  and  93.129 

Description  (^  Relief  Sougjht/ 
Disposition:  To  conduct  two 
additional  commuter  operations  in 
two  of  the  five  high  density  hours  at 
JFK  International  Airport  The 
additional  slots  urill  be  used  only  by 
short  takeoff  and  landing  aircraft 
using  separate  access  procedures. 

GRANT,  December  28. 1988,  Exemption 
No.  5004 

(PR  Doc.  80-1745  Filed  1-25-80;  ft45  am] 
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Pursuant  to  section  10(aX2)  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L  02-403: 5  U.S.C  App.  I),  notice  is 
hgeby  given  for  die  first  meeting  of 
RTCA  Special  Committee  188  on  User 
Requirements  for  Future  Airport  and 
Terminal  Area  Communication. 
Navigation,  and  Surveillance  Systems  to 
be  held  February  10-17. 1900.  in  die 
RTCA  Conference  Room.  One 
McPherson  Square,  1425  K  Street  NW.. 
Suite  50a  Washington.  DC  20005. 
commencing  at  0-.30  a  jn. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks:  (2) 
review  of  Commitiee  Terms  of 
Reference,  RTCA  Paper  No.  458-08/ 
SC168-1;  (3)  briefing  on  Final  Report  of 
RTCA  Special  Committee  155  (SC-155): 
(4)  briefbig  on  recommendations  of 
ICAO  FANS;  (5)  briefing  by  Industry 
Task  Force  on  Airport  Capacity 
Improvement  and  Delay  Reduction;  (0) 
establishment  of  Workhig  Groups;  (7) 
WoiUng  Groups  meet  the  separate 
sessions;  (8)  reports  of  Woridng  Groups: 
(9)  other  business;  and  (10)  date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  die  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Street  NW..  Suite  50a 
Washington.  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
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Enwtrofwnanlal  ImpMl 


lanuary  lA.  198a 

*«nicv:  Faderal  Highway 
Administration  (FHWA).  DOT. 
:  Notice  of  inlanL 


r.  Th«  FHWA  is  issulns  this 
notica  to  advisa  the  public  that  It  is 
preparing  a  Supplement  to  the  Final 
Rnvironmental  Impact  Statement  for  tha 
Ontral  Artery  (V-«)/Thlrd  Harbor 
Tunnel  (1-00)  fttifacl  in  Boaton. 
Maaaachuaatta.  Ilia  subject  of  tha 
supplement  is  the  proposed  South 
Boston  Haul  Road  an  early  construction 
mitigation  measure  for  the  Artery/ 
Tunnel  Protect 

MN  MMfTMMI  M^ONMATKM  COSITACT: 
Mr.  Alexander  Abnakla.  Project 
Managar.  Central  Artery /Third  Harbor 
Tunnai  Project  Federal  Highway 
AdministratkMi.  Tranaportation  Systems 
Center.  56  Broadway.  10th  Floor. 
Cambridta.  MA  0n42.  Telephone:  (817) 
494-2310. 

Ms.  Martha  Bailey,  Manager.  Planning 
and  Environment  Central  Artery /Third 
Harbor  Tunnel  Project  Massachusetts 
Department  of  Public  Works.  One  South 
Station.  Boeton.  MA  OZlia  (617)  861- 
0113. 

Mr.  Walter  Kudlick.  rapreeentatlve  for 
Bechtel/Panaas  BHnckarboff. 
Management  Consultant  Central 
Artery /Third  Harbor  Tunnel  Project. 
One  South  SUtion.  Boston.  MA  02110 
(017)  061-0161. 

FHWA.  In  cooperation  with  tha 
Massachuaetts  Department  of  Public 
Works  (MDPW).  la  prepartng  e 
Supplemaot  to  tha  Final  Bavironmental 
Impact  Statement  (FEIS)  which  will 
addreas  a  propoaal  to  build  a  Haul  Road 
in  South  Boaton.  Tha  Haul  Road  is 
planned  to  be  built  before  construction 
begins  on  the  extension  of  Interstate 
highway  MK)  through  South  Boston. 

1  he  approved  Final  BIS  for  the 
Artery /Tunnel  Project  Is  dated  August 
16.  1006  (FHWA-MA-E1S-82-02-F). 
Copies  of  the  FEB  are  available  for 
examlnallon  at  tha  Aftary /Tunnel 
Project  Oflloa  at  One  South  Station. 


Boaton.  MA  oniO  and  at  the  FHWA.  56 
Broadway  10th  Floor,  Cambridge,  MA 
02142.  Hm  propoaad  hnprovamants  to  (- 
03  and  1-00  as  described  in  tha  FHS 
include  generally: 

•  The  cooatructkm  of  a  widened  (from 
six  to  eight  lanes)  and  depressed  Central 
Artery  (1-03)  from  tha  Maaaachuaatta 
Turnpike  (1-00)  bitarchange  on  the 
Southeast  Expressway  (1-03)  to  the 
Gilmore  Bridge  area  in  Charlestown. 

•  The  construction  of  a  four-lane 
Third  Harbor  Turmei  (1-00)  from  the 
Southeast  Expreasway  (i-03)  and 
present  taminus  of  the  Maaaachnsatts 
Turnpike  Extenaion  (1-00)  just  south  of 
the  Central  Artery  (1-03)  Boeton.  to 
Logan  Airport  and  Route  lA  in  East 
Boaton  via  the  waterfront  industrial  area 
of  South  Boaton  and  Boston  Harbor. 

Tha  FEIS  identified  construction  haul 
roads  as  an  element  of  the  Artery/ 
Tunnel  Project  which  would  be 
developed  further  during  the  design 
phase  to  mitigate  the  potentially 
negative  effects  of  construction.  The 
South  Boeton  Haul  Road  is  tha  first  such 
haul  road  and  an  early  phase 
construction  mitigation  measure  for  the 
Artery /Tunnel  Project.  The  Haul  Road 
would  provide  a  two-lane  commercial 
vehicle  roadway  through  an  existing 
conaolidated  rail  corporation 
(CONRAIL)  depressed  railroad  section 
and  adjacent  vacant  land  in  South 
Boston.  The  Haul  Road  would  extend  in 
a  nortb-south  direction  between 
Dorchester  Avenue  and  Congress  Street 
with  access  to  the  Massport  Haul  Road 
via  Congress  and  B  Streets. 

The  principal  purpose  of  tha  Haul 
Road  is  to  provide  a  truck  route  for 
construction  vehicles  generated  by  tha 
Artery /Tunnel  Project  in  the  South 
Boston  Industrial  waterfront  area.  Early 
construction  contracts  for  major 
portions  of  the  Artery /Tunnel  Project 
will  require  large  numbers  of  trucks  for 
hauling  construction  materials, 
equipment  and  excavated  material  to 
and  from  the  project  sites.  Other 
commercial  vehicles  would  be  permitted 
to  use  tiie  Haul  Road.  Including  those 
which  now  use  residential  streets  in 
South  Boston,  as  well  as  trucks  serving 
other  construction  projects  and 
industrial  activities  in  the  South  Boston 
waterfront  area. 

Letters  daachblng  tha  propoaad  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Fedfral.  State  and  local 
agencies,  and  to  other  organizations  and 
citisens  who  have  previously  expressed, 
or  are  known  to  have,  an  interest  in  this 
proposal.  Public  meetings  have  been 
held  concerning  the  proposed  action  and 
others  will  ba  scheduled  to  be  held  in 
South  Boston.  A  public  hearing  on  the 
SEIS  for  tha  Haul  Road  will  ba 


scheduled  in  early  1060.  Tha  draft  SEIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  tha  public 
hearing.  No  formal  Federal  scoping 
meeting  will  be  held.  Previously 
identified  cooperating  Federal  agendea, 
however,  will  continue  to  be  involved  in 
this  capacity.  Project  briefings  are  being 
conducted  for  all  cooperating  agencies. 
To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Dowsstic  Assistance 
Prograin  Number  2OJ06.  Highway  Planning 
and  Conttnictioo.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovemnienlal  consultation  on 
Federal  Programs  and  acthrilies  apply  to  this 
program.) 

Issued  oo:  January  \%,  IMM. 
Alaxaadar  AhMida. 

Protect  Manager.  Ontral  Artery  (l-a3)/Third 
Harbor  Tunnel  (1-90)  Project  Cambridge. 
MoBsochueettt. 
|FR  Doc  8»-t700  Filed  1-25-80:  6:45  am| 
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In  accordance  with  40  CFR  211.0  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FllA) 
has  received  a  request  for  a  waiver  of 
compliance  with  a  requirement  of  its 
safety  standards.  The  individual  petition 
is  described  below,  including  the  party 
seeking  relief,  the  regulatory  provision 
involved,  and  the  nature  of  the  relief 
being  requested. 

Long  iaiand  RaU  Road 

Waiver  Petition  Docket  Number  P&-68-0 

Tha  Long  Island  Rail  Road  (URR) 
requests  a  waiver  of  compliance  with  a 
provision  of  the  railroad  power  brakes 
regulation  (49  CFR  Part  232).  i  232.13(a). 
concerning  intermediate  terminal  air 
brake  teats  of  passenger  traina,  which 
requires,  among  other  things,  that  before 
the  train  proceeds,  an  "(i)nspector  or 
trninman  must  determine  if  brakes  on 
rear  car  of  train  properly  apply  and 
release."  Tha  URR  seeks  this  waiver  for 
its  fleet  of  M-1/M-3  "Metropolitan"  self- 
propelled  passenger  transit  cars.  These 
cars  are  deHned  as  MU  locomotives  in 
the  Locomotive  Safety  Standards  (49 
CFR  I  229.5(1)). 
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The  URR's  juatificaUon  ia  that  the  M- 
l/M-3  paaaenger  cars  "are  among  the 
most  sophisticated  rail  vehiclaa 
operated  under  (40  CFR  Part  232).  These 
electric  powered,  pasaengef^carrying 
MU  locomotives  are  eqidpped  with  a 
brake  indicator  system  vvlrich  aoppliea 
the  following  infonnation  to  the 
engineer 

•  That  continuity  of  train  line  control 
for  both  service  and  eraeigency  braking 
is  complete. 

•  That  the  brake  pipe  ia  diaiged  on 
every  car. 

•  That  the  air  brake  ia  appUed  on 
every  car. 

•  That  the  air  brake  fa  released  on 
every  car. 

•  That  every  hand  brake  on  the  train 
is  released. 

"Other  informaticm  ia  supplied  to  the 
train  by: 

•  The  brake  pipe  gauge  found  on 
every  car. 

•  The  brake  cylinder  gauge  found  on 
every  car. 

•  The  local  brake  indicator  ligbts 
found  on  every  car. 

"The  brake  indicator  system  found  on 
these  can  utilizes  an  in-train.  train-lined 
electrical  circuit  which  monitors  air 
pressure  on  the  individual  trucka  of  the 
train.  The  system  is  designed  fail  safe' 
The  electrical  circuit  muat  be  complete 
and  energized  prior  to  the  brake 
indicator  light  system  diaplaying  the 
condition  c^  the  brakea  (either  applied 
or  releaaed.)" 

The  URR  ia  "confident  that  the  brake 
indicator  systems  found  on  the  M-l/M- 
3  trains  meet  or  exceed  (Part  232) 
requirements.  The  accuracy  and 
redundancy  of  theae  gauges,  coupled 
with  the  ability  to  monitor  the  entire 
train  braking  system,  far  suipasses  the 
current  visual  on/off  rear  car 
observation  now  standard  on  most 
railroads."  The  railroad  statea  that  ita 
procedures  and  brake  indication 
systems  comply  with,  and  exceed,  the 
requiremenU  of  49  CFR  i  232.13(a). 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  aince 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  parties  desire 
an  opportimity  for  oral  comment  they 
shodd  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (here. 
Waiver  Petition  Docket  Number  PB-88- 


6)  and  muat  be  submitted  in  triplicate  to 
the  Docket  Qerk.  Office  of  Chief 
Counsel  Federal  Railroad 
Administration,  Nassif  Building.  400 
Sevendi  Street  SW.,  Washington.  DC 
20590.  Commimications  received  before 
March  14, 1980  will  be  conaidered  by 
FRA  before  final  {udpnent  ia  taken. 
Cfllhmenta  received  after  that  date  will 
be  conaidered  as  far  as  practicable.  All 
written  communicationa  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  ajn.  to  5  pjn.)  in  Room  SZOl, 
Nassif  Building.  400  Seventh  Street  SW., 
Washington.  DC  2050a 

Issued  in  Waahingloa.  DC  on  JaBuaiy  17. 
i9ea 

).W.  Wakh. 

Associate  AdmuuBtmtor  for  Safoty. 

(PR  Doc.  80-1733  Filed  1-2S-80: 8:45  am) 


PMiioiMi  n^nwwy  iranic  saraiy 
AdmMatration 

(Oo«*ai  Nol  EX68-1;  Nodee  SI 


Motor  VoMcIo  Sofoty  stondiwls  Noo. 
106  and  111 

This  notice  extends  a  temporary 
exemption  previously  granted  General 
Motors  Coiporation  ("CM")  tot  two 
Cadillac  models  to  the  additional 
Cadillac  models. 

On  Ai«u8t  18, 1988,  NHTSA  granted 
NHTSA  Exemption  88-1  to  General 
Motors  Corporation  (53  FR  31411).  This 
exemption  applies  to  no  more  than  2500 
Cadillac  Seville  and  Eldorado  passenger 
can  manufactured  between  August  1, 
1988,  and  August  1, 1989,  and  to  not 
more  than  2500  such  vefaides 
manufactured  between  Auguat  1, 1980, 
and  August  1, 199a  Exemption  88-1 
excuses  these  vehides  from  compliance 
with  the  requirements  of  49  CFR  571.108 
Motor  Vehide  Safefy  Standard  No.  108 
Lamps,  Reflective  Devices,  and 
Associated  Equipment,  that  they  be 
equipped  with  front  and  rear  side 
marker  lamps  and  reflectors,  and  diat 
their  headlamps,  stop  lamps,  and  turn 
signal  lamps  meet  the  |riiotoaietric 
requirements  of  the  standard.  It  also 
excuses  such  vehides  from  compliance 
with  paragraphs  S5.2.1  and  S5.4.2  of  49 
CFR  571.111  Motor  Vehicle  Safefy 
Standard  No.  Ill  Rearview  Mirrors. 

TLe  basis  of  the  petition  was  that  in 
the  absence  of  an  exemption.  CM  would 
otherwise  be  prevented  from  selling  a 


motor  vehide  whose  overall  level  of 
safefy  is  equivalent  to  or  exceeds  the 
overall  level  of  safefy  of  nonexempted 
motor  vdiides  (15  U.S.C  1410(aKl)(0). 
implemented  by  40  CFR  555.5  anid 
555.6(d)).  SpedficaUy.  GM  wished  to 
institute  a  factory  delivery  program  for 
two  of  its  cars,  similar  to  programs 
established  by  European  manufacturera 
where  Americans  purchase  vehides 
conforming  to  the  Federal  motor  vehicle 
safefy  standards.  The  vefaides  covered 
by  GM's  factory  delivery  program  would 
be  European  dtizens  either  visiting  this 
country  or  working  temporarily  here, 
who  would  export  the  vehides  to  their 
home  countries  at  the  condusion  of  their 
stay.  Other  than  Standards  Noa.  108  and 
111,  the  vehides  could  be  built  to  both 
European  and  U.S.  safefy  regulationa, 
but  relief  was  needed  from  those  two 
standards  in  order  to  implement  the 
factory  delivery  program. 

On  November  0, 1988.  CM  wrote 
NHTSA  asking  whether  the  exemption 
mi^t  be  broadened  to  indude  the 
Cadillac  DeVille  and  Fleetwood  cars, 
with  the  imderstanding  diat  the  2500 
vehide  per  year  limit  would  not  be 
exceeded  as  a  result  of  this  indusion.  In 
their  U.S.  versimn,  these  vefaides  are 
substantially  aimilar  in  compliance  with 
Standarda  Noa.  100  and  111  to  the  onea 
previouriy  exenq>ted  (with  the  exception 
diat  the  DeVille  and  Fleetwood 
replaceable  bulb  headlamps  use  HB3 
and  HB4  light  sources,  whereas  those  of 
the  Seville  and  Qdorado  used  HBls). 
Exempted  Devilles  and  Fleetwood  can 
would  meet  ECE  photometries,  as  do  the 
Seville  and  Eldorado,  "using  the  H4 
bulb".  Given  the  facts  that  the 
noncompliances  would  be  identical,  and 
diat  GM  would  otherwise  be  unable  to 
sell  the  vehides.  the  agency  has  dedded 
to  grant  GM's  request  and  to  amend  the 
terms  of  Exemption  88-1. 

Accordingly,  the  terms  of  Exemption 
88-1  are  amended  to  indude  the 
Cadillac  DeVille  and  Cadillac 
Fleetwood  models  with  the  Cadillac 
Seville  and  Cadillac  Eldorado  models, 
with  the  proviso  that  the  total  number  of 
exempted  vehicles  sold  thaU  not  exceed 
2500  in  either  of  the  two  years  diat  the 
exemption  is  in  effect 

(15  U.S.C  1410:  delegation  of  authority  at  49 
CFR  1.50) 

Issued  on  January  23. 1980. 
Diane  ICSlasd, 
Administrator. 
(FR  Doc.  80-1853  Filed  l-2S-«a:  8:45  amj 
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forT< 


Th*  PwiUmt  Motor  Cv  Compwiy. 
Ud..  of  ByflMt  Sumy.  England,  ha* 
petltionad  for  a  tamporary  axamptioo 
from  the  pasalva  raatralnt  laquiraoianta 
of  Motor  VehicU  Safety  Standard  Na 
206.  Occupant  Rmtraint  Syttama,  oo  tha 
basis  "that  oompHanna  would  cauaa  [it) 
•ubatantlal  ocooomlc  hardship  and  that 
(It]  has.  In  food  feith.  attempted  to 
comply  wltti  (the|  standard  from  which 
it  requests  to  be  exempted"  (15  US.C 
1410(aMlMA)). 

Notice  of  receipt  of  the  pelitioo  is 
published  in  acoordanoo  with  the 
regulations  of  the  National  Highway 
Traffic  Safety  Administration  on  this 
subject  (40  CFR  Part  555)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  {ud^aent  concerning  the 
merits  of  this  petition. 

Panther  manufacture*  the  Kallista.  a 
roadster  In  the  style  of  the  1990*8.  In  th* 
12  month  period  October  1087-M  it 
produced  215  such  oasaenger  car*. 
Saanyong  Motors  of  Korea,  a  motor 
vehlde  manufacturer,  holds  an  80% 
interest  In  Panther.  The  toUl  motor 
vehicle  production  of  Saanyong  in  1007 
was  4000  uniu.  Because  the  combined 
total  of  Panther  and  Saanvong  vehicle 
production  did  not  exceed  10.000  units  in 
the  year  preceding  the  filing  of  the 
petition.  Panther  I*  eligible  to  apply  for  a 
temporary  exemption  on  the  basic  that 
compliance  would  cau*e  it  substantial 
economic  hardship. 

Petitioner  requests  a  2-year  exemption 
from  the  passive  restraint  requirements 
of  Standard  No.  200  which  Iwcome 
effective  for  convertibles  such  as  the 
Kallista  manufactured  on  and  after 
September  1.  lOOOi  The  company  U 
Involved  in  a  feaaibllity  *tudy  of  an 
airtMg  *y*tem.  and  ha*  determined  that 
certain  major  vehicle  component*  will 
have  to  be  modified  to  incorporate  it. 
These  involve  changes  to  the  steering 
wheel,  roodlflcaiton  to  the  steering 
column  to  accommodate  the  steering 
wheel  the  development  of  knee  bolster* 
to  abaorb  energy  end  limit  femur  loads, 
the  development  of  mounting  positions 
of  an  accelerator  sensor  and  to 
determine  "trigger  level  (Le..  utilise 
several  vehicles  to  determine  firing 
level)",  the  installation  of  an  electronic 
module,  and  seat  development  to 
prevent  submarining.  Computer 
modeling  would  be  validated  by  sled 
testing,  and  subsequently  a  slow  spaad 
crash  tesL  "Rough"  road  tests  would  be 
required  to  "duck  for  sensor  closure 


threehdd".  Prototype*  would  follow, 
and  finally  validatkm  with  the  final 
production  *y*tem.  The  company 
eatlmate*  that  the  above  would  take  at 
least  24  months  and  coat  9004)00  Pounds 
Sterling  (tOOOAX)  at  tl  JO  to  the  Pound). 
Panther  has  experienced  a  loas  on 
ordinary  activities  after  taxation  for  the 
financial  year"  of  slightly  over  1X)00000 
Pounds  Steriing  in  eech  year  from  1904 
through  1907. 

Failure  to  receive  an  examption  would 
result  in  ito  withdrawal  from  the 
American  market  creating  a  "significant 
financial  penalty".  It  intends  to  comply 
at  the  end  of  the  exemption  period. 
Petitioner  argued  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  the  objectives  of  the 
National  Traffk  and  Motor  Vehicle 
Safety  Act  in  that  its  withdrawal  from 
the  American  market  would  render  it 
unable  to  provide  "very  necessary  parts 
and  service  back-up"  to  existing  ownere 
of  Panther  cars. 

Interested  persons  are  invited  to 
comment  on  the  petition  by  Panther 
Motor  Car  Company.  Ltd..  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to 
Docket  Section.  Room  5100.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  8W.  Waahlngton. 
DC  2069a  It  Is  requested  but  not 
required  that  five  copiee  be  submitted. 

AU  comments  received  before  the 
doee  of  business  on  the  comment 
closing  date  below  will  be  considered. 
The  petition  and  supporting  materials 
and  all  comments  received  are  available 
for  examination  In  the  docket  both 
before  and  after  the  closing  date. 
Comments  received  after  the  closing 
date  will  also  be  filed  and  will  be 
considered  to  the  extent  practicable. 
Notice  of  final  action  will  be  published 
in  the  Federal  Raglslar  pursuant  to  the 
authority  indicated  below. 
Comment  closing  date:  February  V, 

looa 

(IS  US.C  141ft  deteiitliona  of  authority  at  40 
CFJt1J0and801.«| 

Issued  on:  )an«iary  19.  IMO. 
BaffyFaMoa. 

Asaociotf  Adminutrator  for  Ruhmakwg. 
(FR  Doc.  »-173t  Plied  1-2ft-M(  MS  am) 


DVAIUMCNT  OF  THE  TREASURY 


SubniMod  to  0MB  for 


Date:  January  23. 1i 

The  Department  of  Treasury 
submitted  the  following  public 


information  collection  requlrement(s)  to 
OMB  for  review  and  dearairae  under 
the  Paperwork  Reduction  Act  of  lOOa 
Pub.  L  96-611.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treaaury  Department 
Qearance  Officer.  Department  of  the 
Treasury,  Room  2221 15th  and 
Pennaylvanla  Avenue.  NW.. 
Washington.  DC  2022a 

Internal  Rovamia  Sarrk* 

OMB  Number  New. 
Form  Number  8811. 
Type  of  Review:  New  Collection. 
Title:  Information  Return  for  Real 
Estate  Mortgage  Investment  Conduits 
(REMlCs). 

Dencription:  Fonn  8811  will  be  used  to 
collect  the  name,  address,  and  phone 
number  of  a  representative  of  a  REMIC 
who  can  provide  broken  with  the 
correct  Income  amounts  that  the 
broker's  dients  must  report  on  their 
income  tax  returns.  It  Is  estimated  that 
there  are  some  1000  REMICs  currently  in 
existence. 

Respondenf:  Businesses  or  other  for- 
profit 

Ettimated  Number  of  ReepondentK 
lAXX 

Estimated  Burden  Hour*  Per 
Reeponae/ Recordkeeping: 
Recordkeeping:  3  hours  50  minute*. 
Learning  about  the  law  or  the  form.  18 
minutea. 

Preparing,  copying,  assembling,  and 
•ending  the  form  to  IRS  22  minutes. 
Frequertcy  ofReeponae:  Taxpayer 
must  only  file  once  for  each  obligation 
Issued. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  4310  hours. 
OMB  Number  1545-0e6a 
Form  Number  23. 
Type  of  Review:  Extension. 
Title:  Application  for  Enrollment  to 
Practice  Before  the  Internal  Revenue 
Service. 

.Description:  The  Information  relates 
to  the  granting  of  enrollment  status  to 
Individuals  admitted  (licensed)  by  the 
Internal  Revenue  Service  to  practice 
before  the  Internal  Revenue  Service. 

Respondent*:  Individuals  or 
households. 

E*Umated  Number  of  Re*pondentM: 
2.000. 

Ettimated  Burden  Hour*  Per 
Reeponee:  1  hour. 

Frequet}cy  ofReeponae:  One  time 
filing. 

Estimated  Total  Retorting  Burden: 
2.000  hours. 
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Clearance  Officer  Garrick  Shear — 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571,  llli  Constitution 
Avenue,  NW.,  Washington.  DC  20224 

OMB  Reviewer  Mllo  Sunderhauf— 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  HoOaad. 

Departmental  Reports  Managment  Officer. 
(PR  Doc  88-1839  Filed  1-25-88: 8:45ain| 

•ajJNQ  OOOC  4SW-SS-II 

Office  of  the  Secretary 


lo  De|>aitineiil  Circular 
1-091 


I 


Treaaury  Nolea,  Seriee  E-1996 

Washington.  January  IZ 1988. 

The  Secretary  announced  on  January 
11. 1989,  that  the  interest  rate  on  the 
notes  designated  Series  E-1996. 
described  in  Department  Circular — 
PubUc  Debt  Series-^o.  1-89  dated 
January  5. 1989,  will  be  9V4  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  9V4  percent  per  annum. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 
(FR  Doc.  88-1707  Filed  1-25-88: 8:45  ain| 
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Sunshine  Act  Meetings 


Vol  S4.  Na  16 
Tkuraday.  January  a.  IMS 


TNi  Mdton  of 


Acf 


««•  FEDERAL  REOOTER 
Of  maawiga  puoaanaa 
»)•  "Oowanwnani  in  «w  SunaMna 
(Pub.   L  »4-409)  5  U  ac.   562b(aK3). 


FANMI 

Ragular  Maatlnga 

■UMMAMy:  Notlca  la  haraby  givan 

purauant  to  th«  Governmanl  In  the 

Sunahina  Act  (5  U.S.C  5S2(aH3)).  that  no 

furtbar  ragulariy  achadulad  maatings  of 

tha  Pann  Cradit  Adminlatration  Board 

(Board)  will  ba  bald  until  a  quorum  of 

tha  Board  ia  constitutad.  At  auch  tima  ■ 

notica  In  tha  Padaral  Raglatat  will  ba 

publiahad. 

TOR  WiRIIMR  WmOmmMWU  OONT ACT. 

David  A.  HilL  Sacratary  to  tha  Farm 

Credit  Adminlatration  Board.  1501  Farm 

Cradit  Driva.  McLean.  Virginia  22102- 

5000  (709)  86»-«003. 

AOORUt:  Farm  Credit  Administration. 

ISOl  Farm  Credit  Drive.  McLean. 

Virginia  22102-500a 

Data:  fanuary  23, 198a 
DavUA.HiO. 

Stcntory.  Farm  Cndit  Adminutntion  Board. 
|FR  Doc.  a»-1943  Pliad  l-M-M  3:37  pn| 
lana-ava 


January  Z3, 1< 

FCC  To  Hold  Open  Commiasion 
Meeting.  Monday,  January  90.  1989 

Tha  Federal  Communlcatlona 
CommlMion  will  hold  an  Open  Meeting 
on  the  aubjecta  liatad  below  on  Monday. 
January  3a  1800,  which  ia  scheduled  to 
commence  at  2:00  p.nu  in  Room  SSO.  at 
1018  M  Street  NW..  Washington.  DC 

Agenda.  Item  No»  and  Subject 

Caiwra^l— Title:  Aiaandmant  of  Praouancy 
AUocatlon  and  Aviation  Sarvlcas  Rulaa 
(Partt  2  and  87)  to  provtda  frequendaa  for 
uaa  by  commarcial  ipaoa  launch  vahldaa. 
Sununary:  The  Coounlulon  will  con*id«r 
whatliar  to  adopt  a  Notlca  of  Propoaad  Rule 
Makli^  to  amand  parta  2  and  87  of  tlia 
CoouniMion'a  Rules  oonoamlng  tha  uaa  of 
fraquanclM  tn  tlta  2310-^380  MHz  band  for 
laUnwtry  oparatlooa  by  mem  Cevamnunt 
antitiaa  with  fully  oparaMonal  oaaunarclal 
■paoa  launch  vatilciea. 

Coauaon  Carrlar— 1— Tllla:  In  tha  Matter  of 
Policy  and  Rulas  concerning  Rates  for 
Oaailnant  Carrlart.  CC  Docket  No.  87-313. 
iaaunary:  Tha  Commlaalon  will  conaldar 
furtltar  action*  ragardirtg  th«  rt^lallon  of 


rates  for  dominant  cairiar  inlarslaia  baaic 
■arvloa  offerings  (prtoa  caps). 
Mass  Media— 1— Title:  Amendment  of  the 
Coaunlsskm's  Rulas  Ragardlng  tha 
Salectkm  from  Competing  Applicants  for 
New.  AM  FM  and  Televisioa  Sutiooa. 
Bummary:  T>>a  Commission  will  coostder 
whether  to  InlUtata  a  proceeding  to 
oooaldar  Inproving  the  Ucenaiag  prooeaa 
for  new  AM  FM  and  televisioa  statkxis. 

This  meeting  may  be  contintied  the 
following  work  day  to  allow  the 
Commlaaion  to  complete  appropriate 
action. 

Additional  information  oonoeming 
this  meeting  may  be  obtained  from 
Audrey  Spivack.  OfRca  of  Public 
Affairt.  telephone  number  (202)  032- 
8080. 

Issiisd:  January  23. 1989. 
Federal  Coomunlcatioaa  Coounisskm. 

Secretary. 

|FR  Doc  89-1946  Filed  l-24-68(  3:53  pn) 


OAT1  MM  TWK  Tuesday.  January  31. 

1900. 10:00  a.m. 

PiACK  80  E  Street  ^A^r..  Washington. 

DC 

STATUS:  This  meeting  will  be  doaed  to 

tha  public 

ITOMI 


Compllancs  matters  pursuant  to  2  U.S.C 
|437g. 

Audita  conducted  punuant  to  2  U.8.C  1 4S7g. 

1 436(b).  and  Title  26.  U.S.C 
Matter*  concerning  participation  In  dvll 

actions  or  proceeding*  or  arbitration. 
Internal  personnel  rules  and  proosdures  or 

matters  affecting  a  particular  employee. 


I  TO  CONTACT  FOR 
Mr.  Fred  Eiland.  Information  Officer 
Telephone:  202-370-3155. 
Marjorie  W.  bHBOM. 
Secretary  of  the  Commiuion. 
FR  Doc  89-1940  Filed  1-24-66: 3:33  pm) 
I  coea  c/it-at-M 


NMLTN 


January  23,  It 

TWO  AND  DATK  lOM)  6.m.,  Thursday. 
January  20. 1800. 

MACS:  Room  OOa  1730  K  Street  NW.. 
Waahington.  DC 


•TATUO:  Qoaed  (Purauant  to  5  U.S.C 
552b(cXlO)l. 


to  the  previotishr  announced  item,  the 
Commlaaion  wiU  oonaider  the  following 
in  doaed  aeaaion: 


S.  Lincoln  Sand  &Crayel  Co.  Dodkei  N& 
LAKE86-67-M 

It  was  determined  by  a  unanimous 
vote  of  Commlaaioners  that  this  item  be 
induded  on  the  agenda  and  that  it  be 
held  in  doaed  aeaaion. 


ITMM  contact:  Jean 
Ellen  (202)  053-5029/(202)  500-2073  for 
TDD  Relay. 
laeaH.1 


Agenda  Clerk. 

(FR  Doc  69-1915  Filed  1-64-66:  2:27  pm| 


0V0I1  OOARD  OP 


I  AND  OATK  lOKX)  a  jn^  Wedneaday. 
February  1. 1900. 

PIACC:  Marriner  S.  Bodes  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Street 
NW..  Washington.  DC  20651. 

•TATUO:  Qosed. 

MATTIRO  TO  M  CONOWRHDC 

1.  Federal  Reaervs  Bank  and  Branch 
director  appointment*. 

2.  Proposed  electronic  payment  processor 
pilot  program  within  the  Federal  Reserve 
System.  (Thi*  item  wa*  originally  announced 
for  a  doeed  meeting  on  January  30. 1980.) 

3.  Personnel  action*  (appointment*, 
promotion*,  assignment*.  rea*slgnment*,  and 
salary  action*)  involving  Individual  Federal 
Reserve  Sy*tem  employee*. 

4.  Any  item*  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  I 
MPORMATKMC  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p jn.  two  business 
days  before  this  meeting,  for  a  recorded 
annoubcement  of  bank  and  bank 
holding  company  applications  acheduled 
for  the  meeting. 

Date:  January  24. 1086. 
WiUaaW.WUaa. 
Secretary  of  the  Board. 
(FR  Doc  69-1947  Filed  1-24-66;  3:37  pm| 
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Federal  Register 
Vol.  54,  No.  16 

Thursday,  January  26,  1968 


Thia  section  o«  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presideniial,  Rule,  Propoaad 
Rule,  and  Notice  documents  tnd  volumes 
of  the  Code  of  Federal  Regulalions. 
Tbeae  correctiona  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  correctiona  are  iaaued  aa  signed 
documertis  and  appear  in  ttte  appropriate 
document  categories  elsewtiere  in  the 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPwtt1 
IFRL-$40MI 


Ah- 

go||iiftwti;Momm^  North  Prttoti  ond 
Wyumbiy,  Oologalion  of  Aultiuf  ily 

Correction 

In  rule  document  80-28050  beginning 
on  page  50524  in  the  iaaue  of  FMday. 


December  10. 1988,  make  the  following 
correction: 

S61M   (Corractadl 

On  page  50528.  in  §  61X)4(c),  in  the 
table,  in  the  entry  for  "M  Asbestos"  in 
the  column  headed  "WY".  insert 
footnote  reference  1  after  the 
parenthetical  asterisk. 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  ManagtiiMfit 

(NM410-3110-10-7201-GP94104;  NM  NM 
•85331 

loMMooo  Of  Minoral  Exchango 
Convsyanoo  OocunMfil;  Now  Mexico 

Correction 

In  notice  document  09-205  appearing 
on  page  070  in  the  issue  of  Monday. 
January  9, 1980,  make  the  following 
correction: 


In  the  second  column,  under  New 
Mexko  Principal  Meridian,  the  seventh 
and  eighth  lines  should  read  '•Sec.  12. 
SV4SW%.  NEy«SE'/4,  and  SW%SEWi:~. 
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OCPAITTMDIT  or  LABOn 
OooupaMoMl  Saf^  and  HmMi 


|OeelMtNaC-«l| 

Safaly  and  HaaMi 

Miinoinnniliitlir--T:' ' 

Voluntary  Ouldalnn 

AMMCv:  OccupatioiMl  Safety  and 
Health  Administratioa  (OSHA). 
Department  of  Labor. 
ACnOH:  iMuance  of  voluntary 
guideline*. 

am—anT  The  Occupational  Safety  and 
Health  Administration  (OSHA)  if 
iMulng  Mfety  and  health  program 
management  guideline*  for  uae  by 
employer*  to  prevent  occupational 
injurie*  and  ilhieeae*. 

The  language  in  the*e  guideline*  i* 
general  ao  that  it  may  be  broadly 
applied  in  general  industry,  ahipyard*. 
marine  terminal*,  and  longshoring 
activitie*  regardle**  of  the  size,  nature, 
or  complexity  of  operation*. 
Construction  activitie*  are  not 
addre**ed  here  because  they  are 
already  covered  by  Subpart  C  of  the 
Construction  standard*.  29  CFR  Part 
192S. 

The  guidelines  consist  of  propam 
elemenU  which  represent  a  distillation 
of  applied  safety  and  health 
management  practice*  that  are  «*ed  by 
employers  who  are  *uoca*aful  in 
protecting  the  *afety  and  health  of  their 
employee*.  These  program  element*  are 
advocated  by  many  aafety  and  heahh 
profesaiooals  and  conaultant*.  They 
were  strongly  endorsed  by  individuals, 
corporations,  profeesional  association*, 
and  labor  repraaantathras  who 

reaponded  to  the  OSHA  request  for 

comments  and  Inlbrraation.  53  FR  20790. 
published  on  |uly  15. 19e& 
VMCnva  OATK  January  2S.  1909. 
aOn  fURTMM  MraMSATWH  OOMTACTt 
laniM  F.  Foster.  Office  of  Inforniation 
and  Consumer  Affairs.  Occupational 
Safety  and  Health  Admini*tration.  U.S. 
Department  of  Labor.  200  Conatitution 
Avenue  NW..  Room  N3637.  Washington. 
DC  20210.  Telephone:  (202)  523-«151. 
anv 


L  Background 

Over  their  year*  of  experience  with 
enforcing  the  provisions  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C  051  »t  $«q.).  OSHA 
representative*  have  noted  a  strong 
correlation  between  the  application  of 
sound  management  practices  in  the 
operation  of  safety  and  health  programs 
and  a  low  Incidence  of  occupational 


injuries  and  illnesss*.  Where  effective 
safety  and  haahh  management  i* 
practiced,  infury  and  iUne**  rate*  are 
*igniflcantly  le**  than  rate*  at 
comparable  worksite*  where  eafety  and 
health  management  i*  weal(  or  noa- 
exietent.  (See.  for  example.  "DOL  Safety 
Program*  Cut  Worker*  Comp  Costa.** 
Good  Newt.  Oldahoma  Department  of 
Labor.  October  S.  1968.  p.  1.:  and 
Michael  B.  Nave.  **Impact  of  Volualary 
Compliance  and  Compliance  Inspection 
Program*  on  Experience  Rates  among 
Small  Employer*  in  California.'* 
Doctoral  Theais.  Oregon  State 
University.  1987.) 

As  a  result  of  this  awareness.  OSHA 
increased  emphasis  on  management 
practices  in  several  of  the  Agenc/a 
programs.  Standards,  including  notably 
the  Hazard  Communication  Standard 
(29  CFR  1910.1200).  began  speciflcally  to 
require  management  programs.  An  early 
OSHA  standard  requiring  safety  and 
health  management  programs  in  the 
construction  industry  was  recently 
clarified  and  reafTirmed  by  the  issuance 
of  OSHA  Instruction  STD  3-1.1.  OSHA 
also  Uutituted  programs  to  encourage 
voluntary  improvement  of  safety  and 
health  management.  These  included 
informational  pamphlets  and 
consultation  service*  to  a**i*t  in  tbe 
development  of  management  programs 
for  small  businesses. 

In  addition,  in  1982  OSHA  began  to 
approve  wrarksite*  with  exemplary 
safety  and  health  management  program* 
for  participation  in  the  Voluntary 
Protection  Pragranu  (VPP).  Safety  and 
health  practice*,  procedure*,  and 
recordkeeping  at  participating  worksite* 
have  been  carefully  evaluated  and 
monitored  by  OSHA.  The»e  VPP 
worksite*  generally  have  loat-workday 
ca*e  rata*  that  range  from  one-fifth  to 
one-third  the  rate*  expenenced  by 
average  worksite*  (Unpublished 
statistics.  U.S  Department  of  Labor. 
OSHA.  1988) 

Further,  most  participating  sites  report 
improved  employee  morale  and 
productivity  as  a  by-product  of  their 
safety  and  health  management 
activities. 

Bdsed  upon  the  success  of  VPP  and 
positive  experience  with  other  safety 
and  health  program  initiatives  and  in 
order  to  broaden  the  information 
available  to  OSHA  from  other  sources. 
OSHA  published  a  request  for 
comment*  and  information  on  )uly  15. 
1988.  that  included  possible  language  for 
Safety  and  Health  Program  Guideline* 
which  would  be  applicable  to  general 
industry,  shipyard,  and  longshoring 
activities  (53  FR  28790).  That  request 
inadvertently  omitted  reference  to 


marine  terminals,  to  which  the 
guidelines  are  also  intended  to  apply. 

bi  response  to  several  requests,  on 
September  1. 1988.  OSHA  extended  the 
original  six-weeli  comment  period  for 
another  month,  to  September  2a  1988 
(53  FR  33823).  In  addition,  on  September 
8. 1988.  OSHA  announced  a  public 
infonnation-gathering  meeting  to  be  held 
on  October  6, 1968.  at  the  OSHA 
Training  Institute  in  Des  Plaines.  Illinois 
(59  FR  34780). 

OSHA  received  54  comment*  from 
individuals,  labor  representatives,  trade 
asaocialions.  professional  safety  and 
health  a»*ociation*  and  societie*.  *afety 
and  health  consultants,  and  Federal  and 
State  agencies.  Thirteen  commentors 
presented  information  and  comments  at 
the  public  meeting. 

n.  Summary  of  Public  Response 

In  the  July  15. 1968.  request  for 
Information  and  conunent.  under  the 
haading.  "Issues  for  Discussion"  (53  FR 
28796).  OSHA  asked  questions 
concerning  Five  maior  areas:  the  nature 
of  the  risk  from  inadequate 
management;  the  value  of  safety  and 
heahh  programs:  suitable  language  for 
safety  and  health  management 
guidance:  appropriate  methods  for 
educating  employers:  and  incentives  for 
effective  management. 

There  was  no  rew  information 
received  concerning  either  the  nature  of 
the  risk  or  the  value  of  safety  and  health 
programs,  but  many  commentors 
expressed  the  belief  that  safety  and 
health  program  management  malies  a 
maior  impact  on  loss  prevention.  During 
the  public  meeting.  OSHA  was  informed 
that  the  VPP  Participants'  Association 
might  be  able  to  obtain  information 
concerning  costs  and  benefits  of 
effective  safety  and  health  management 
through  its  membership  (Tr.  pp.  75-76). 

As  a  means  of  educating  employers. 
one  commentor  suggested  videotaping 
model  safety  and  health  programs  to 
help  small  businesses  (Exh.  3-37). 
Another  commentor  advised  a  major 
outreach  effort  using  all  types  of  media 
to  reach  employers  (Exh.  3-46). 

Suggested  incentives  for  effective 
management  included  tax  breaks  (Exh. 
3-33)  and  incentives  similar  to  those 
offered  by  the  VPP  (Exh.  3-37).  One 
commentor  suggesting  the  tax  breaks 
acknowledged  that  they  might  be 
difficult  to  administer  fairly  (Exh.  3-36). 
Another  commentor  proposed  the  use  of 
the  guidelines  by  compliance  officers  to 
determine  whether  or  not  to  do  a  partial 
or  comprehensive  inspection  (Exh.  3-27). 

Most  respondents  offered  comments 
and/or  suggestions  on  the  subject  of 
suitable  guidance  language.  Several. 


however,  also  expressed  a  preference 
that  the  guidance  from  OSHA  take  the 
form  of  a  mandatory  standard  rather 
than  of  voluntary  guideline*  (Exhs.  3-14. 
3-17.  3-22.  3-26,  3-28). 

Almost  all  the  commentors  endorsed 
the  concept  that  effective  safety  and 
health  management  is  the  decisive 
factor  in  ensuring  worker  safety  and 
health  (e.g..  Exhs.  3-4.  3-23.  3-36.  3-37. 
3-45. 3-46).  Three-fourths  of  the 
respondents  specifically  endorsed  the 
issuance  of  guidelines.  A  few 
respondenta  objected  to  the  proposal 
because  of  expected  cost,  anticipated 
impact  on  diversity  and  innovation,  or 
the  possibility  of  confusion  resulting 
from  the  issuance  of  voluntary 
guidelines  by  a  regulatory  agency  (e.g.. 
Exhs.  3-41.  3-44,  3^50). 

Most  respondents  indicated  that  the 
guidelines  are  generally  applicable 
regardless  of  industry  type,  size,  or 
nature  of  activity  (e.g..  Exhs.  3-28, 3-^). 
Several  commentors  recommended 
greater  detail  and  specificity  regarding 
duties,  responsibilities,  and  program 
guidance  (e.g.,  Exh.  3-29);  others  stated 
that  greater  specificity  would  inhibit 
necessary  flexibility  (e.g.,  Exh.  3-12). 
Although  some  proposed  reorganization 
of  the  guidelines  (e.g.,  Exhs.  3-7, 3-16. 3- 
22. 3-31.  3-32),  there  seemed  to  be 
agreement  that  the  guidelines  as 
suggested  are  generally  applicable  and 
complete. 

Many  respondents  strongly 
maintained  that  the  guidelines  should 
specify  that  safety  and  health 
management  goaU  and  operational 
activities  should  be  set  forth  in  writing, 
regardless  of  how  small  the  business 
may  be  (Exhs.  3-3a  3-35. 3-37,  3-49, 3- 
51). 

Several  commentors.  including  both 
organized  labor  respondenta. 
maintained  that  compUance  with  the 
guidelines  ought  to  be  mandatory  (Exhs. 
3-14. 3-17, 3-22, 3-26).  The  majority 
maintained  that  they  should  not. 

Several  commentors  provided  safety 
and  health  program  manuals  and 
materials  and  suggested  that  the 
guidelines  include  appendices  for 
industry  groups  or  examples  of  adequate 
programs,  or  "question  and  answer" 
examples  similar  to  those  in  the 
"Recordkeeping  Guidelines  for 
Occupational  Injuries  and  Illnesses" 
developed  by  the  Bureau  of  Labor 
Statistics  (Exhs.  3-13. 3-20.  3-21,  3-30. 
3-35.  3-43,  3-45,  3-46). 

UL  Issues  and  Rationale  for  Their 
Resolution 

A.  General  Issues 

Although  commenters  almost 
unanimously  supported  the  concept  of 


safety  and  health  program  management 
they  raised  several  general  issues  and 
proposed  various  changes  to  the 
language.  The  general  issues  were: 
(1)  Whether  OSHA  publication  of 
guidelines  would  be  useful;  (2)  whether 
a  different  organization  of  the 
management  program  elementa  would 
promote  their  use;  (3)  whether  the 
guidelines  should  be  mandated  in  the 
form  of  a  rule;  (4)  whether  a  task  group 
should  be  formed  to  determine  tfie 
content  of  the  guidelines  or  appendices 
to  the  guidelines;  and  (5)  whether 
various  aspects  of  a  safety  and  health 
management  program  should  be  in 
writing. 

1.  Usefulness  of  the  Guidelines 

A  few  respondenta  stated  that  safety 
and  health  program  guidelines  would  be 
of  no  value  or  even  counter-productive. 
These  respondents  stated,  "We  see  no 
reason  for  issuance  of  guidance  *  *  *" 
(Exh.  3-12);  *"  *  *  guidelines,  when 
issued  by  a  regulatory  agency  can  create 
confusion  with  respect  to  compliance 

issues (Exh.  3-41):  and  ••*  *  * 

guidehnes  are  unnecessary  and  put 
companies  with  comprehensive,  long- 
standing performance-based  programs 
at  risk  in  being  forced  to  comply  with 
the  very  specific  prescriptive  language 
as  proposed*'  (Exh.  3-19). 

Most  of  the  respondents  expressed  the 
belief  that  the  guidelines  describe 
policies,  procedures,  and  practices 
which  are  essenttal  to  effective  safety 
and  health  protection  and  that  diey  are 
sufficiently  performance-oriented  that 
they  can  be  met  by  a  variety  of  methods. 
OSHA  believes  that  the  criteria 
described  are  not  unreasonably 
prescriptive  and  that  they  are  unlikely  to 
conflict  with  effective  programs  already 
in  place.  They  are  not  being 
promulgated  as  enforceable  rules  but 
are  being  issued  as  guidelines  to  assist 
employers  in  their  efforta  to  maintain 
safe  and  healthful  woik  and  working 
conditions. 

In  addition.  OSHA  has  observed,  and 
most  commenters  agree,  that  a 
significant  number  of  worksites, 
particularly  medium  and  small 
businesses,  often  lack  the  professional 
resources  to  develop  adequate  safety 
and  health  management  practices  and 
programs  on  their  own.  In  many  larger 
worksites,  some  program  elements  are 
heavily  emphasized  while  other 
important  aspects  are  neglected.  After 
careful  consideration  of  the  record  and 
in  light  of  the  above,  OSHA  concludes 
that  safety  and  health  management 
guidelines  will  not  be  unnecessarily 
burdensome  and  will  assist  employers 
in  their  efforts  to  provide  safe  and 
healthful  employment. 


2.  Organization  of  the  Guidelines 

Some  commenters  suggested  different 
methods  of  organizing  the  elements  of 
the  guidelines  or  presented  safety  and 
health  manuals  in  use  at  their 
operations  which  were  organized 
differently.  One  respondent  stated  that 
since  some  of  the  most  useful  material  in 
the  notice  requesting  comment  (53  FR 
26790)  was  in  the  discussion  of  the 
guidelines,  the  suggested  language 
should  be  expanded  to  include  that 
material  in  the  final  guidelines.  A 
suggested  revision  of  the  guidelines  was 
attached  to  the  conunent  {Exh.  3-22). 
This  point  of  view  was  supported  by 
another  comment  *****  the 
information  currently  contained  in  the 
background  section  of  the  July  15 
preamble  should  be  condensed  into  an 
introduction  to  the  guidelines  *  *  * 
OSHA  should  use  (the  analysis 
explaining  the  reasons  for  innhiHii^ 
each  provision  of  the  guidelines]  in  the  ^ 
body  of  the  guidelines  to  ensure  that  the 
goals  and  objectives  of  the  guidelines 
will  be  communicated  to  employers" 
(Exh.  3-46). 

OSHA  recognizes  diat  effective 
programs  can  be  organized  and 
presented  in  a  variety  of  ways  and  that 
significantly  different  terminologies  and 
approaches  are  used  by  safety  and 
health  professionals  and  loss  control 
managers.  While  these  differences  often 
appear  to  be  great  initially,  upon 
examination  by  the  Agency  diey  are 
fivquently  found  to  address 
substantially  the  same  components  and 
objectives. 

Since  the  responses  to  the  request 
indicate  that  the  program  elementa  were 
generally  understood,  the  basic 
organization  of  the  elements  as 
presented  in  the  request  for  conunenta 
has  been  retained  in  the  final  version. 
OSHA  has.  however,  incorporated  some 
of  the  background  and  explanatory 
materials  into  the  guidelines  to  assist 
the  employer*s  comprehension  of  the 
objective  of  each  action  recommended 
by  the  guidelines.  In  addition.  OSHA 
has  added  a  Commentary  following  the 
guidelines  themselves.  The  Commentary 
incorporates  and  expands  on  much  of 
the  explanatory  material  from  the  notice 
requesting  comment 

Another  commentor  questioned 
whether  management  commitment  is 
appropriately  described  as  a  program 
element  (Exh.  3-44B).  OSHA  agrees  with 
the  observation  that  management 
commitment  is  not  a  program  element  in 
the  same  sense  that  woriisite  analysis, 
hazard  prevention  and  control,  and 
training  are.  However,  the  eight  actions 
described  under  the  title  *'Management 
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Coounitinmr  art  spedfic  program 
activitiM  which  diracUy  indicate 
maiMgement  commiUnent.  At  the  taiiM 
llnM.  cominents  received  on  the  nature 
and  Importance  of  employee 
Involvement  in  an  effective  safety  and 
health  program  (Bxhe.  3-17.  y-2l.  3-37. 
3-43)  auneet  that  auch  involvement 
merits  oearar  emphasis.  OSHA  has 
therafora  decided  to  modify  the  element 
title  to  raad.  "Management  Commitment 
and  Employee  involvement." 

3.  Mandatiiig  the  Guidelines 

Several  commentors  atated  that  the 
guideline*  should  be  mandated  and 
enforced  as  a  rule.  For  example.  "In  our 
view.  OSHA  has  the  authorl^  under  the 
Oocupatiooal  Safety  and  Health  Act  of 
1970  to  issue  ragulations  mandating 
worksite  safety  and  health  committees 
and  broader  workplace 
programs  *  *  *  we  strongly  urge  the 
Agency  to  make  this  initiative  a  priority 
for  regulatory  action  *  *  *"  (Exh.  3-17): 
"*  *  *  Instead  of  a  guideline.  OSHA 
lahould  develop)  a  negotiated 
performance  sUndard  *  *  *"(Exh.3- 

uy. a  (safety  and  health 

manageoientl  program  is  (the| 
*  *  *  basic  responsibility  (of 
empioyenj  and  they  should  be  required 

to  do  so  through  rsgulation (Exh. 

3-22):"*  *  *  workplace  health  and 
aafe^  programs  an  so  vital  that  they 
shouM  be  mandatory,  not  voiimtary  as 
cumntly  proposed  *  *  *"  (Exh.  3-26): 

they  should  be  proposed  as  a 

atandaid  *  *  *  the  action  could  booat 
the  Issue  of  occupational  safety  and 
health  out  of  needless  conflicts  snd 
confusion  to  a  higher  order  of  national 
coherence"  (Exh.  3-28).  On  the  other 

hand,  other  respondenU support 

the  guideline  versus  the  standard 

approach (Exh.  3-16): 

management  commitment  can 

not  be  mandated (Exh.  3-3): 

"*  *  *  we  recommend  that  no  attempt 
be  made  to  enforce  the  guidelines  as  if 

they  wera  a  rule (Exh.  3-5): 

encourage  the  Agency  to  issue 

these  guidelines  ss  sdvisories  only" 
(Exh.  3-11). 

After  considering  written  comments 
and  oral  presentations  made  at  the 
information-gathering  meeting.  OSHA 
has  decided  to  issue  voluntary  safety 
and  health  program  guidelines  rather 
than  a  mandatory  standard.  A  period  of 
experience  with  published  program 
guidelines  will  undoubtedly  produce 
rafinements  in  methods  and  practices, 
as  well  as  provide  evidence  to  indicate 
whether  further  action  by  the  Agency  is 
requirsd.  ihiblicatioo  of  guidelines  does 
not  prevent  the  Agency  from 
undertaking  regulatory  action.  If  found 
to  be  needed  at  some  future  date. 


4.  Task  Croup  Consideratioa  of  the 
Cuidellnas 

Several  commenton  favored  the 
formation  of  a  task  group  representing 
the  affected  constituencies  and  sub|ect 
matter  specialists  to  refine  and  further 
elaborate  the  guidelines  (Exhs.  3-23. 3- 
35).  It  was  alao  suggested  that  a 
bibliography  of  literature  on  safety  and 
health  management  be  developed  and 
attached  to  the  guidelines  (Exhs.  3-aO. 
S'IS.  3^M.  3-62). 

OSHA  welcomes  sU  information  and 
voluntary  efforts  designed  to 
supplement  these  guidelines  for  use  in 
special  industry  groups,  special  riak 
operations,  small  businesses,  and  any 
other  applications.  The  Agency 
rscognises  the  value  of  these 
supplementary  sctions  but  will  not 
delay  publicatioa  of  the  guidelines  while 
awaiting  their  completion.  After 
publication.  OSHA  will  consider  how 
best  to  utilise  the  offere  of  assistance  in 
compiling  supplementary  materials. 

5.  Written  Safety  and  Health  Guidance 

A  number  of  respondents  strongly 
urged  that  safety  and  health  programs 
be  supported  by  written  guidance  in  all 
cases.  "Communication  of  authority, 
responsibility,  and  accountability  to 
various  parties  must  be  written  to 
prevent  confusion  and  uncertainty" 
(Exh.  3-35).  The  program  will  be 
underatood  better  and  managera  can  be 
held  accountable  more  readily,  if  the 
specific  elements  of  the  employer's 
program  are  set  forth  deariy  in  wrritlng" 
(Exh.  3-«0).  "(A|  truly  effective  safety 
program  can  (not)  be  maintained  unless 
it  is  reduced  to  writing.  Underatandings 
and  practices  are  too  easily  confused 
(considering)  cultural  differences, 
personnel  retirements,  transfers,  etc." 
(Exh.  3-61).  This  point  is  reinforced  by 
OSHA's  experience  that  almost  all  of 
the  worksites  obeerved  to  have 
excellent  safety  and  health  programs 
have  written  guidance  covering  such 
issues  as  policies,  practioas.  procedures, 
emergency  plans,  posted  signs,  and 
performance  objectives. 

OSHA  has  noticed,  however,  that 
some  businesses,  usually  small  ones 
with  less  complex  operations  snd/or 
potential  hazards,  effectively 
communicate  policies  and  procedures 
orally  and  through  example.  It  is  not 
obvious  at  what  level  of  complexity,  or 
at  what  sixe  of  operation,  written 
guidance  becomes  necessary,  nor  which 
particular  processes  within  various 
operations  require  it. 

For  these  reasons.  OSHA  has  retained 
in  the  final  guidelines  the  language 
providing  for  Hexibility  in  the  uae  of 
written  guidance  but  has  added 


information  oo  the  benefits  of  written 
guidance. 

B.  Specific  Issues 

Issues  dealing  with  the  substance  of 
the  guidelines  were:  (1)  whether 
employees  should  be  involved  in  the 
structure  and  operation  of  the  program 
and  in  decisions  which  affect  their 
safety  snd  health,  (b)(1)(ii):  (2)  whether 
the  sjrstem  to  encourage  employees  to 
report  conditions  that  appear  hazardous 
should  include  the  concept  of  protection 
from  reprisal.  (b)(2)(ii):  (3)  whether  the 
term  "competent  persons"  should  be 
used.  (b)(2)(i):  (4)  whether  "a  deariy 
communicated  disdplinary  system" 
should  be  spedfied.  (b)(3)(i):  (5)  whether 
employers  can  be  expected  to  ensure 
understanding  of  rules,  responsibilities, 
and  procedures  by  members  of  jheir 
organizations,  (b)(4):  (6)  coordination 
with  other  OSHA  instrudions 
concerning  safety  and  health 
management:  (7)  providing  guidance  on 
recordkeeping:  arid  (8)  miscellaneous 
darifications. 

1.  Employee  Involvement 

Some  respondents  felt  that  OSHA's 
language  on  employee  involvement. 
(b)(1)(ii).  was  too  weak.  "(Tjhe  central 
element  of  worksite  programs  should  be 
safety  and  health  committees  with 
worker  partidpation  *  *  *  mandated 
by  law "  (Exh.  3-17).  "OSHA  should 
require  that  workers  be  allo«ved  to 
participate  in  all  phases  of  the  program" 
(Exh.  3-26).  Othera  felt  that  the  language 
implied  a  transfer  of  dedsion-making 
authority  to  employees  from  employer. 
"Employera  should 
determine  *  *  *  whether  decision- 
making in  this  area  will  be 
shared  *  *  *  or  whether  it  would 
unduly  interfere  with  the  responsibility 
to  ensure  a  safe  workplace"  (Exh.  3-49). 
"Caution  is  urged  as    *  *  *  to  the 
'decision-making*  aspects  of  employee 
involvement  *  *  *  [T]he  employer  is 
resporuible"  [Exh.  3-51).  Another  group 
felt  that  OSHA  shoukl  not  spedfy 
employee  involvement  (Exhs.  3-37, 3- 
43).  Other  commenton  agreed  with  the 
OSHA  concept  of  employee  involvement 
in  decision-making  and  suggested  added 
specifications  such  as  advising 
employee  involvement  in  all  of  the 
suggested  possible  arras  of  employee 
participation  (Exhs.  3-14.  3-26).  Most 
testimony  at  the  public  meeting  which 
addressed  this  point  also  supported 
OSHA's  choice  of  language  (Exh.  3-4: 
Tr.  pp.  17.  24.  and  36). 

OSHA  has  decided  to  retain  the 
proposed  language  with  slight  revision, 
and  with  the  addition  of  a  dause  that 
explains  its  intent.  (See  (c)(1)(4).)  OSHA 


agrees  that  responsibility  for  decision- 
making lies  with  the  employer,  it  has 
found,  howrever,  that  employee 
involvement  in  dedsions  affecting  their 
safety  and  health  results  in  better 
management  decisions  and  more 
effective  protection.  OSHA  has. 
therefore,  added  explanatory  language 
in  its  Commentary  on  the  guidelines  to 
make  clear  its  intention  to  advise  that 
employee  not  make  decisions  but  that 
they  be  included  in  the  process  on 
dedsion-making  on  matters  which  affect 
their  health  and  safety. 

2.  Employee  Reports  of  Hazards 

Some  commentors  felt  that  OSHA 
provisions  for  employee  reports  of 
hazards.  (b)(2)(ii).  were  inadequate.  One 

commentor  stated  that [a 

worksite]  where  employees  know  that 
management  wants  to  be  made  aware  of 
safety  issues  and  will  take  action  to 
correct  them,  and  even  solicits  such 
suggestions,  is  a  better  place  to  work" 
(Exh.  3-29).  OSHA's  own  experience, 
refleded  in  the  VPP  requirements, 
indicates  a  dear  need  for  a  system 
under  which  employee  reports  of  safety 
and  health  concerns  are  encouraged, 
protected  from  reprisal,  and  given  an 
appropriate  response  in  a  reliable  and 
timely  fashion.  OSHA  agrees  that  a 
similar  provision  should  be  a  part  of 
these  guidelines  as  well.  Accordingly,  a 
separate  provision  to  that  effect  has 
been  included  in  the  section  dealing 
with  worksite  analysis. 

3.  Use  of  the  Term  "Competent  Person" 

Several  respondents  questioned  the 
use  of  the  term  "competent  persons." 
(b)(2)(i).  to  describe  the  need  for 
expertise  and  experience  in  the  condud 
of  periodic  worksite  analysis  (Exh.  3- 
46).  No  one  disputed  whether  persons 
conducting  the  analysis  should  be 
competent  but  questioned  whether  the 
term  "competent"  mi^t  be 
misunderstood  in  view  of  the  many 
different  risk  situations  and  conditions 
possible  in  various  workplaces  and 
given  that  the  term  has  specific  meaning 
in  maritime  and  construction  standards. 

Since  the  performance  ob)ective  of  a 
worksite  analysis  is  defined  in  the 
phrase  "so  that  all  hazards  and  potential 
hazards  are  identified."  OSHA  agrees 
that  it  is  not  necessary  to  state  the  need 
for  competence  by  persons  who  perform 
the  work.  That  need  is  implidt.  "The 
emi^asis  on  competence  was  induded 
initially  because  many  processes, 
equipment,  and  substances  in  use  at 
worictites  may  pose  hazards  beyond  the 
recognition  of  the  employer  and 
employees  at  the  site.  This  point  is  made 
clear  in  paragraph  (c)(2)(ii)  and  the  term 
"competent"  has  been  removed.  A 


discussion  of  the  relative  competence 
needed  for  the  various  approaches  to 
worksite  analysis  is,  however,  induded 
in  the  Commentary. 

4.  Disdpline 

The  proposed  guidelines  called  for  "a 
deariy  communicated  disdplinary 
system"  as  one  of  the  sub-elements  for 
hazard  prevention  and  control  (b)(3)(i). 
One  reqiondent  suggested  that  such  a 
system  is  more  logically  a  part  of 
training.  Others  questioned  whether  it 
should  be  contained  in  the  guidelines  at 
aU.  For  example.  "*  *  *  it  is  not  within 
OSHA's  jurisdiction  to  dictate  employer- 
employee  relations.  Secondly,  it  has 
been  our  experience  that  all  too  often 
the  'careless  worker'  is  blamed.  In 
almost  every  instance  we  have  been 
able  to  identify  external  causes  that 
contributed  to  workers's  'unsafe' 
behavior,  such  as  hazardous  conditions 
*  *  *  production  quotas/time  pressure, 
inadequate  training,  etc."  (Exh.  3-26). 
On  the  other  hand,  some  commentors 
felt  ^t  OSHA  had  not  emphasized 
disdpline  enough.  For  example.  ***** 
the  guidelines  [should]  be  more  dired 
and  also  detail  a  compulsory 
disdplinary  system  or  stracture  *  *  *  to 
avoid  vagueness,  to  establish 
consistency  and  fairness  *  *  *  and  to 
take  the  onerous  load  off  those  who 
would  othewrise  be  loath  to  be  so  strict" 
(Exh.  3-10).  "[The  guidelines]  should 
indude  *  *  *  the  concept  ttiat  all 
employees  have  certain  responsibilities 
regar^ng  health  and  safety  which  if  not 
exerdsed  adequately  will  result  in  some 
type  of  disdplhiary  action"  (Exh.  3-20). 

In  the  revised  final  venion  of  the 
guidelines.  OSHA  refers  to  enforcement 
of  safe  work  procedures  through  a 
dearly  communicated  disdplinary 
system  where  necessary  to  the  control 
or  prevention  of  hazards.  (See  paragraph 
(c)(3)(i).)  OSHA  views  this  reference  to 
enforcement  through  a  disdplinary 
procedure  as  an  indispensable  piece  of  a 
whole  approach  to  safety  and  health 
protection.  Based  on  OSHA's  experience 
and  in  li^t  of  tfie  record,  the  Agency 
concludes  that  there  is  little  possibility 
of  effective  safety  and  health  protection 
without  carefully  designed  rules  for  safe 
and  healthful  practices  that  cover  ail 
personnel,  from  the  site  manager  to  the 
hourly  employees.  Since  those  most 
involved  with  activity  which  coold 
expose  them  to  hazards  are  often  the 
hourly  employees,  it  makes  good  sense 
to  involve  them  in  the  establishment  of 
safe  work  practices  and  safe  work  rules 
88  was  discussed  at  the  public  meeting 
(Tr.  pp.  117-118).  Once  these  woric 
practices  are  established  and  those  who 
are  expected  to  follow  them  underatand 
why  it  is  important  to  follow  them,  it  is 


OSHA's  experience  that  there  is  little 
need  to  utilize  a  corrective  disciplinary 
system  to  ensure  that  they  are  foUowtKL 

When  safe  work  practices,  dearly 
underatood  and  fairly  enforced 
disdplinary  procedures,  and 
management  accountability  go  hand-in- 
hand,  there  is  little  opportunity  to  push 
workers  into  taking  short  cuts.  OSHA  is 
not  in  any  way  suggesting  harah  or    - 
punitive  measures  in  lieu  of  the 
elimination  or  control  of  physical 
hazards.  OSHA  condudes  that  an 
organizational  disdpline  exists  for  all 
levels  of  personnel  at  a  worksite  and 
believes  that  die  application  of  that 
system  to  safety  and  health  program 
activities  is  an  important  and 
appropriate  concern  for  OSHA  in  the 
provision  of  safety  and  health 
management  guidelines.  Therefore,  the 
language  concerning  disdpline  and 
enforcement  is  retained  in  paragraphs 
(c)(3)(i)  and  (c)(4)(ii).  An  elaboration  of 
its  rationale  is  included  in  the 
Commentary. 

5.  Ensuring  Understanding 

Several  commenton  objected  dut 
employera  can  never  perfectly  ensure 
that  aU  employees  underatand  all  rules, 
responsibilities,  and  procedures.  They 
recommended  that  the  words  "ensure 
underetanding"  be  deleted  from  the 
guidelines  and  suggested  using  language 
similar  to  that  provided  in  one  comment, 
that  "*  *  *  all  employees  should  be 
provided  with  training"  (Exh.  3-54). 

It  is  OSHA's  experience  that  the 
quality,  content  and  success  of  training 
vary  widely.  The  ad  of  training  itself  is 
not  the  result  that  OSHA  recommends 
for  effective  worker  protection.  OSHA 
recognizes  the  natural  limits  of 
communication  and  xx>mprehension.  and 
agrees  that  some  reasonable 
interpretation  of  the  phrase  "ensure 
underatanding"  must  be  applied.  The 
term  used  in  the  guidelines  is  intended 
to  convey  a  need  for  individuals  to 
verify  by  some  reasonable  means  that 
hazard  information  and  the  necessary 
elements  of  a  safety  and  health  program 
are  underatood  by  the  people  who  must 
deal  with  them.  "Iliis  can  be  done  by 
formal  testing,  oral  questioning, 
observation,  or  other  means.  In  fact 
observation  and  interviewing  of 
employees  are  key  methods  used  by 
OSHA  in  VPP  reviews  to  determine, 
among  other  things,  the  qualify  of 
employee  safefy,  health,  and  emergency 
training.  The  terra  is  intended  to  convey 
the  same  diligence  that  would  be 
applied  to  ensuring  an  undentanding  of 
odier  operational  requirements,  such  •» 
time  and  attendance,  production 
schedules,  and  job  skills.  The  Agency  is 
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ratalnlnt  the  words  "emura 
undantanding"  in  paragraph*  (cM^Ni)* 
(ii)  and  (Ui). 

ft.  Coordlnatkm  with  Other  06HA 
liMtnictioaa 

Some  raepondcnU  from  Federal 
Agendee  expreseed  concern  that  the 
proposed  guidelines  might  conflict  with 
requirements  for  safety  and  health 
management  already  estabUshed  by 
06HA  for  Federal  Government  agencies 
(Bxhs  9-ia  9-44).  Before  preparing  the 
final  version.  OSHA  compared  the 
proposed  guidelines  to  existing  Federal 
Agency  requirements,  its  instructions  to 
compliance  officers  for  delermining 
whether  to  do  full  or  partial  inspections 
based  on  safety  and  health  program 
management,  the  requiraments  for  the 
VFP.  and  the  7(cMl)  consultation  safety 
and  heeith  program  elements.  The 
expanded  sub-element  on  employee 
reports  of  hazards  and  the  explanation 
added  to  the  sub-element  on  employee 
involvement  concerning  protection  ftom 
discrimination  resulted  in  part  from 
thoee  comparisons.  With  tiiese 
addiUona.  OSHA  concluded  that  while 
these  guidelines  may  lead  to 
ad{ustments  in  the  other  policiea 
reviewed,  they  poae  no  fundamental 
conflict  with  thoee  poUde*. 

7.  Recordkeeping 

TWo  of  the  commentora  stated  that 
OSHA  should  address  the  keeping  of 
injury  records  (Exhs.  3-49.  3-^1).  To 
avoid  confusing  duplication.  OSHA  has 
decided  not  to  include  ereas  which  era 
fully  covered  by  regulation.  No  language 
concerning  recordkeeping  was  added  to 
the  guidelines.  The  guideTinec  do. 
however,  deal  with  the  effective  use  of 
occupational  iniury  and  illness  data. 
(SaalcKZNvM 

ft.  Miscellaneous 

Some  commentors  slated  concerns 
with  the  use  in  the  propoeed  guidelines 
of  "OSHA  advises."  pointii«  out  that 
this  language  appeera  in  regulatkn  and 
makes  the  guidelines  sound  less 
voluntary.  Tlie  use  of  the  word 
"encourage"  was  suggested  as  an 
alternative  (Bxhs.  3-14.  3-64).  OSHA 
does  not  agree  that  the  use  of  "advise" 
constitutes  s  requirement:  rather  it 
indicates  advice  which  may  or  may  not 
be  accepted.  OSHA  has,  however, 
added  tlie  words  "and  encourages"  to 
"advises"  in  paragraph  (a)(1).  to  ensure 
that  employers  understand  tlie  voluntary 
nature  of  the  guidelines. 

One  commenlor  suggested  thai 
"facility"  be  added  to  the  guideline 
languege  on  preventive  maintenance  of 
equipment  (Exh.  3-28).  OSHA  agrees 
and  has  expanded  preventive 


maintenance  to  include  the  facility  as 
well  es  equipment  in  paragraph  (c)(3)(ii). 
Paragraph  (c)(2)(iMB).  concerning 
analysis  prior  to  use.  was  also  changed 
to  include  "facility." 

Another  commentor  suggested  that 
OSHA  use  the  term  "change  analysis"  in 
describing  the  necessity  to  review  all 
new  equipment,  procedures,  materials, 
and  facilities  to  ensure  that  potential 
hazards  sre  identified  and  prevented  or 
controlled  (Exh.  3-21).  Finding  merit  in 
this  suggestion.  OSHA  has  added  the 
term  to  the  Commentary  on  this  issue. 

A  commentor  suggested  that  OSHA 
make  clear  the  necessity  of  safety  and 
health  training  prior  to  the  assumption 
of  duties  (Exh.  3-21).  OSHA  rulemaking 
records  are  replete  with  evidence 
supporting  the  need  for  such  training. 
Consequently,  such  language  has  been 
included  in  the  Commentary  on 
employee  training. 

Based  on  its  own  further  review. 
OSHA  has  made  several  sdditional 
changes.  (1)  In  the  "General"  section  of 
the  guidelines,  the  word  "systematic" 
has  been  added  to  emphasize  the  need 
for  a  systematic  epproach  to  all  aspects 
of  safety  and  health  management  (2)  bi 
the  section  on  "Management 
Commitment  and  Employee 
Involvement"  an  initial  sub-element  has 
been  added  which  recommends  s  policy 
statement  on  safety  and  health 
protection,  to  ensiue  that  all  personnel 
concerned  with  the  worksite  underetand 
the  priority  of  safety  and  health 
protection  in  relation  to  other 
ofganiiational  values.  (3)  In  the  first 
sub-element  under  "Worksite  Analysis." 
a  distinction  has  been  made  between 
"baseline"  comprehensive  worksite 
surveys  and  "update"  surveys,  to 
emphasise  the  importance  of  a 
comprehensive  baseline  record  for 
subsequent  worksite  analysis.  In  this 
same  sub-element  the  reference  to 
"phase  hazard  analysis"  has  been 
dropped,  because  it  is  primarily  relevant 
to  construction. 

OSHA's  request  for  comments  and 
information  was  published  in  the 
Propoeed  Rules  Section  of  the  Fedenl 
fflj^lHl  (53  FR  2X790,  |uly  15. 1988) 
based  on  the  possibility  that  any 
guidelines  issuing  from  it  might  be 
published  in  the  Code  of  Federal 
Regulations  (CFR).  OSHA  has  decided 
not  to  publish  the  guidelines  in  the  CFR 
et  this  Ume.  The  guidelines  are  therefore 
published  as  a  notice. 

Autkottty  and  Signalure 

This  document  was  prepared  under 
the  direction  of  )ohn  A.  Pendergrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 


Department  of  Labor.  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 

Accordingly,  pursuant  to  the  authority 
of  the  Assistant  Secretary,  the  following 
guideline  is  published. 

Signod  at  Washington.  DC  thia  nineteenth 
day  of  (anuary.  1909. 

Auiatant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

Safety  and  Haahh  Management 
Guldeiinee 

Scope  and  Application.  (1)  This 
guideline  applies  to  all  places  of 
employment  which  are  covered  by 
OSHA  standards  in  29  CFR  Parts  19ia 
1915, 1917  and  1918. 

(2)  This  guideline  does  not  apply  to 
places  of  employment  which  are 
rovered  by  OSHA  standards  found  in  29 
CFR  Pari  1928. 

Introduction.  The  Occupational  Safety 
and  Health  Administration  (OSHA)  has 
concluded  that  effective  management  of 
worker  safety  and  health  protection  is  a 
decisive  factor  in  reducing  the  extent 
and  the  severity  of  work-related  injuries 
and  illnesses.  Effective  management 
addresses  all  work -related  hazards, 
including  those  potential  hazards  which 
could  result  from  a  change  in  worksite 
conditions  or  practices.  It  addresses 
hazards  whether  or  not  they  are 
regulated  by  government  standards. 

OSHA  has  reached  this  conclusion  in 
the  course  of  its  evaluation  of  worksites 
in  its  enforcement  program,  its  Stale- 
operated  consultation  program,  and  its 
Voluntary  Protection  Programs.  These 
evaluations  have  revealed  a  basic 
relationship  between  effective 
management  of  worker  safety  and 
health  protection  and  a  low  incidence 
and  severity  of  employee  injuries.  Such 
management  also  correlates  with  the 
elimination  or  adequate  control  of 
employee  exposure  to  toxic  substances 
and  other  unhealthful  conditions. 

OSHA's  experience  in  the  Voluntary 
Protection  Programs  has  also  indicated 
that  effective  management  of  safety  aiui 
health  protection  improves  employee 
morale  and  productivity,  as  well  as 
significantly  reducing  workera' 
compensation  costs  and  other  less 
obvious  costs  of  work-related  injuries 
and  illnesses. 

Through  an  aitalysis  of  public 
comment  received  in  response  to  its 
request  and  through  an  earlier  review  of 
literature.  OSHA  has  found  that  the 
conclusions  it  has  reached  from  its  own 
experience  are  supported  by  a 
substantial  body  of  expert  and 
practitioner  opinion. 

Based  on  this  cumulative  evidence 
that  systematic  management  policies. 


procedures  and  practices  are 
fundamental  to  the  reduction  of  work- 
related  injuries  and  illnesses  and  their 
attendant  economic  costs,  OSHA  offers 
the  following  guidelines  for  effective 
management  of  worker  safety  and 
health  protection.  OSHA  urges  all 
employers  to  establish  and  to  maintain 
programs  which  meet  these  guidelines  in 
a  manner  which  addresses  the  specific 
operations  and  conditions  of  their 
worksites. 

The  Guidelines 

(a)  General.  (1)  Employers  are  advised 
and  encouraged  to  institute  and 
maintain  in  their  establishments  a 
program  which  provides  systematic 
policies,  procedures,  and  practices  that 
are  adequate  to  recognize  and  protect 
their  employees  from  occupational 
safety  and  health  hazards. 

(2)  An  effective  program  includes 
provisions  for  the  systematic 
identification,  evaluation,  and 
prevention  or  control  of  general 
workplace  hazards,  specific  job  hazards, 
and  potential  hazards  which  may  arise 
from  foreseeable  conditions. 

(3)  Although  compliance  with  the  law, 
including  specific  OSHA  standards,  is 
an  important  objective,  an  effective 
program  looks  beyond  specific 
requirements  of  law  to  address  all 
hazards.  It  «vill  seek  to  prevent  injuries 
and  illnesses,  whether  or  not 
compliance  is  at  issue. 

(4)  The  extent  to  which  the  program  is 
described  in  writing  is  less  important 
than  how  effective  it  is  in  practice.  As 
the  size  of  a  worksite  or  the  complexity 
of  a  hazardous  operation  iiunvases, 
however,  the  need  for  written  guidance 
increases  to  ensure  clear  communication 
of  policies  and  priorities  and  consistent 
and  fair  application  of  rules. 

(b)  Major  Elements.  An  effective 
occupational  safety  and  health  program 
will  include  the  following  four  elements. 
To  implement  these  elements,  it  will 
include  the  actioiu  described  in 
paragraph  (c). 

(1)  Management  commitment  and 
employee  involvement  are 
complementary.  Management 
commitment  provides  the  motivating 
force  and  the  resources  for  organizing 
and  controlling  activities  within  an 
organization.  In  an  effective  program, 
management  regards  worker  safety  and 
health  as  a  fundamental  value  of  the 
organization  and  applies  its  commitment 
to  safety  and  health  protection  writh  as 
much  vigor  as  to  other  organizational 
purposes.  Employee  involvement 
provides  the  means  through  which 
workers  develop  and/or  express  their 
own  commitment  to  safety  and  health 


protection,  for  themselves  and  for  their 
fellow  workers. 

(2)  Worksite  analysis  involves  a 
variety  of  worksite  examinations,  to 
identify  not  only  existing  hazards  but 
also  conditions  and  operations  in  which 
changes  might  occur  to  create  hazards. 
Unawareness  of  a  hazard  which  stems 
irom  failure  to  examine  the  worksite  is  a 
sure  sign  that  safety  and  health  policies 
and/or  practices  are  ineffective. 
Effective  management  actively  analyzes 
the  work  and  worksite,  to  anticipate  and 
prevent  harmful  occurrences. 

(3)  Hazard  prevention  and  control  are 
triggered  by  a  determination  that  a 
hazard  or  potential  hazard  exists. 
Where  feasible,  hazards  are  prevented 
by  effective  design  of  the  job  site  or  job. 
Where  it  is  not  feasible  to  eliminate 
them,  they  are  controlled  to  prevent 
unsafe  and  imhealthful  exposure. 
Elimination  or  control  is  accomplished 
in  a  timely  manner,  once  a  hazard  or 
potential  hazard  is  recognized. 

(4)  Safety  and  health  training 
addresses  the  safety  and  healtib 
responsibilities  of  all  personnel 
concerned  with  the  site,  whether 
salaried  or  houriy.  It  is  often  most 
effective  when  incorporated  into  other 
training  about  performance 
requirements  and  job  practices.  Its 
complexity  depends  on  the  size  and 
complexity  of  the  worksite,  and  the 
nature  of  the  hazards  and  potential 
hazards  at  the  site. 

(c)  Recommended  Actions.  (1) 
Management  Commitment  and 
Employee  Involvement,  (i)  State  cleariy 
a  worksite  poUcy  on  safe  and  healthful 
work  and  woi^dng  conditions,  so  that  all 
personnel  with  responsibility  at  the  site 
and  personnel  at  other  locations  with 
responsibility  for  the  site  understand  the 
priority  of  safety  and  health  protection 
in  relation  to  other  oi:ganizational 
values. 

(ii)  Establish  and  communicate  a  clear 
goal  for  the  safety  and  health  program 
and  objectives  for  meeting  that  goal,  so 
that  all  members  of  the  organization 
understand  the  results  desired  and  the 
measures  planned  for  achieving  them. 

(iii)  Provide  visible  top  management 
involvement  in  implementing  the 
program,  so  that  all  will  understand  that 
management's  commitment  is  serious. 

(iv)  Provide  for  and  encourage 
employee  involvement  in  the  structure 
and  operation  of  the  program  and  in 
decisions  that  affect  their  safety  and 
health,  so  that  they  will  commit  their 
insight  and  energy  to  achieving  the 
safety  and  health  program's  goal  and 
objectives. 

(v)  Assign  and  communicate 
responsibility  for  all  aspects  of  the 
program,  so  that  managers,  supervisors. 


and  employees  in  all  parts  of  the 
organization  know  what  performance  is 
expected  of  them. 

(vi)  Provide  adequate  authority  and 
resources  to  responsible  parties,  so  thai 
assigned  respoiuibilities  can  be  met 

(vii)  Hold  maiugers,  supervisors,  and 
employees  accountable  for  meeting  their 
responsibilities,  so  that  essential  tasks 
will  be  performed. 

(viii)  Review  program  operations  at 
least  annually  to  evaluate  their  success 
in  meeting  the  goal  and  objectives,  so 
that  deficiencies  can  be  identified  and 
the  program  and/or  the  objectives  can 
be  revised  when  they  do  not  meet  the 
goal  of  effective  safety  and  health 
protection. 

(2)  Worksite  Analysis,  (i)  So  that  all 
hazards  are  identified: 

(A)  Conduct  comprehensive  baseline 
worksite  surveys  for  safety  and  health 
and  periodic  comprehensive  update 
surveys; 

(B)  Analyze  plaimed  and  new 
facilities,  processes,  materials,  and 
equipment  and 

(C)  Perform  routine  job  hazard 
analyses. 

(ii)  Provide  for  regular  site  safety  and 
health  inspections,  so  that  new  or 
previously  missed  hazards  and  failures 
in  hazard  controls  are  identified. 

(iii)  So  that  employee  insight  and 
experience  in  safety  and  health 
protection  may  be  utilized  and  employee 
concerns  may  be  addressed,  provide  a 
reliable  system  for  employees,  without 
fear  of  reprisal,  to  notify  management 
personnel  about  conditions  that  appear 
hazardous  and  to  receive  timely  and 
appropriate  responses;  and  encourage 
employees  to  use  the  system. 

(iv)  Provide  for  investigation  of 
accidents  and  "near  miss"  incidents,  so 
that  their  causes  and  means  for  their 
prevention  are  identified. 

(v)  Analyze  injury  and  illness  trends 
over  time,  so  that  patterns  with  common 
causes  can  be  identified  and  prevented. 

(3)  Hazard  Prevention  and  Control. 
(i)  So  that  ail  current  and  potential 
hazards,  however  detected,  are 
corrected  or  controlled  in  a  timely 
manner,  establish  procedures  for  that 
purpose,  using  the  following  measures: 

(A)  Engineering  techniques  where 
feasible  and  appropriate; 

(B)  Procedures  for  safe  woik  which 
are  understood  and  followed  by  all 
affected  parties,  as  a  result  of  training, 
positive  reinforcement,  correction  of 
unsafe  performance,  and.  if  necessary, 
enforcement  through  a  cleariy 
communicated  disciplinary  system; 

(C)  Provision  of  personal  protective 
equipment:  and 
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(D)  Admlnistrathrc  coatroi*.  •ucb  •• 
redudng  th«  duratkm  of  «xpo«ura. 

(ii)  Provide  for  facility  and  aquipment 
maintenance,  ao  that  hazardoua 
breakdown  it  prevented. 

(lii)  Plan  and  prepare  for  emefsencies. 
anid  conduct  trainins  and  drill*  aa 
needed,  ao  that  the  raapona*  of  ail 
partiea  to  emergenciee  will  be  "Moood 
nature." 

(iv)  Batabliah  a  OMdicaJ  program 
which  lodudea  availability  of  Hrst  aid 
on  site  and  of  physician  and  amerseDcy 
medical  care  naerby.  ao  that  harm  will 
be  minimiied  if  an  Iniuiy  or  illnesa  doea 
occur. 

[A)  Saftty  and  Health  TYauung.  (i) 
BiMure  that  all  employee*  understand 
the  haxarda  to  which  they  may  be 
expoeed  and  how  to  prevent  harm  to 
themselves  and  others  from  exposure  to 
these  hazards,  so  that  employees  accept 
and  follow  established  safety  and  health 
protections. 

(ii)  So  that  supervisors  will  carry  out 
their  safety  and  health  responsibilities 
effectively,  ensure  that  they  understand 
those  responsibilities  and  the  reaaoos 
for  them,  including: 

(A)  Analyzing  the  work  under  their 
supervision  to  identify  unrecognised 
potential  hazards: 

(B)  Maintaining  physical  protections 
in  their  work  arear.  and 

(C)  Reinforcing  employee  training  on 
the  nature  of  potential  hazards  in  their 
work  and  on  needed  protective 
measures,  through  continual 
performance  feedback  and.  if  necessary, 
through  enforcement  of  safe  work 
practicea. 

(iii)  Bnsaie  that  manager*  understand 
their  safety  and  health  rasponsibilitie*. 
as  described  under  (cMI).  "Management 
Commitment  and  Employee 
Involvement."  so  that  the  nianageri  will 
effectively  carry  out  thoae 
responsibilities. 

Tht  Commentary 

(Paragraph  by  Paragraph) 

This  Commentary  indicates  the 
background  and  rationale  for  each  port 
of  the  guidelines.  To  facilitate  Its  use. 
each  segment  of  the  guidelines  except 
the  Introduction  is  repeated  |ust  before 
it  is  discussed.  The  background  of  the 
Introduction  immediately  follows  this 
paragraph. 

Introduction 

Comment  on  Introductkm.  Over  the 
year*.  06HA  and  State  enforcement  and 
consultation  staff  have  seen  many 
examples  of  exemplary  workplaces 
where  safety  and  health  programa  were 
weU  managed  and  where  injury  rates 
wrere  exceptionally  low.  The  common 


characteriatic*  obaarved  at  these  sitae 
were  the  use  of  organized  and 
systematic  methoas  to  assign 
appropriate  responsibility  to  all 
manager*.  Mipervisors.  and  employees, 
to  Inspect  ragularty  for  and  control 
existing  and  potential  hazarda.  and  lo 
orient  and  train  all  cmpkiyeee  in  the 
ways  and  means  to  eliminate  or  avoid 
thoee  hazards. 

The  fundamental  importance  of  such 
methods  has  been  reflected  in  decisions 
of  the  Occupational  Safety  and  Health 
Review  Commissioii  and  the  US.  Courts 
of  Appeal,  espedallv  in  cases  involving 
an  employer  deim  that  a  violativo 
workplace  condition  or  ectioo  rssultsd 
from  unpreventable  emptoyss 
miaoooduct.  Such  miacondnct  has  been 
recognised  as  a  defanaa  againat  citation 
onlv  when  an  employer  had  a  work  rule 
prohibiting  the  conduct,  had  provided 
training  lo  ensure  that  the  rule  was 
understood,  and  had  supplied  adequate 
supervision  (iiMziuding  regular 
inspections  snd  work  rule  enforcement) 
to  ensure  that  the  work  rule  was 
followed.  These  critaris  hsve  been 
applied  by  the  courta  in  cases  involving 
the  dtstion  of  OSHA  stsndards  ss  well 
ss  the  genersl  duty  dsnss.  The 
implication  of  thsss  cases  is  thst  an 
employer  has  the  daty  to  estsbllsh  snd 
maintain  such  management  practices,  to 
the  extent  thst  they  sre  necessary  to 
ensure  that  safe  and  healthful  working 
conditions  are  nuintained  and  that  safe 
and  healthful  work  practices  are 
followed. 

OSHA  has  reflected  its  increasing 
recognition  of  the  Importance  of 
effective  safety  and  health  program 
management  by  including  program 
management  requirements  in  standards; 
by  recommending  safety  and  health 
program  improvements  in  conjunction 
with  inspections;  by  issuing  citations 
under  the  general  duty  clause  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (Sec  MeNl).  29  U.8.C  654)  which 
Include  sefety  snd  beelth  msnagement 
factors;  by  revising  its  Slate-operated 
consultation  program  lo  focus  on  the 
promotion  of  effective  safety  and  health 
management;  and  by  a  range  of  other 
promotional  efforts. 

To  further  encourage  employers  and 
employees  to  adopt  and  improve 
existing  safety  and  health  programs. 
OSHA  established,  on  July  2. 1982  (47 
PR  29025).  the  Voluntary  Protection 
Programs  (VPP)  to  recognize  worksites 
with  sxsmplary  safety  and  health 
management.  The  participation 
requirements  embodied  in  the  VPP  sie  s 
distillation  of  the  means,  methods,  snd 
processes  already  in  use  st  worksites 
where  safety  and  health  cooditioos  are 
exceptionaUy  good. 


Because  VPP  participating  worksites 
are  officially  recognized  and  are 
excluded  from  routine  programmed 
OSHA  inspections,  the  quality  of  the 
safety  and  health  programs  at  these 
sites  must  be  maintained  as  models  of 
effectiveness.  In  1968. 62  sites  were 
participating  in  the  VPP,  and  several 
had  been  in  the  program  for  five  or  more 
years.  Collectively,  during  their 
participation  in  the  VPP.  these  sites 
experienced  lost-time  injuries  that  were 
spproximately  one-Hfth  lo  one-third  of 
the  average  for  their  industrial 
classifications.  (Unpublished  statistics. 
U.S.  Department  of  Labor.  OSHA.  1988.) 

The  fact  that  VPP  participants  have 
injury  rates  which  are  so  much  lower 
than  their  industry  averages 
demonstrates  that  significant  reduction 
is  possible.  It  also  strongly  indicates 
that  the  requirements  of  the  VPP. 
distilled  in  the  mansgement  policies, 
procedures,  and  practices  described  in 
these  recommended  guidelines,  are 
major  means  to  achieve  the  reduction. 

In  addition,  employers  at  these  sites 
reported  improved  morale  and 
productivity  benefits,  as  well  ss 
significantly  reduced  workers' 
compensation  and  other  costs.  One 
plant  manager  found  that  the 
implementation  of  a  single  safe  work 
practioe  at  his  44-employee  plant  during 
the  first  three  years  of  participation  in 
the  VPP  resulted  in  a  greater  volume  of 
product  and  a  reduction  in  rejected 
product  This  change  alone  saved 
6265.000  a  year.  (Proceedings  of  Public 
Information  Gathering  Meeting  on 
Suggested  Guidelines  for  General  Safety 
and  Health  Program*.  U.S.  Department 
of  Labor.  OSHA.  Docket  Na  C-02.  p.  77 
(October  6, 1968).) 

The  reduction  In  workers' 
compensation  and  other  costs  and  the 
improvements  in  worksite  morale  and 
productivity  reported  by  VPP 
participants  reflect  significant  economic 
benefits  which  complement  the 
substantial  safety  and  health  benefits  of 
improved  management  of  worker 
protection.  A  Business  RoundtablS 
report  {Improving  Construction  Safety 
Performance  (New  York.  The  Business 
Roundtable.  Report  A-3,  January,  1982). 
p.  16)  concludes  that,  for  construction, 
the  savings  from  effective 
administration  of  ssfety  snd  heslth 
protection  is  3.2  times  the  cost.  OSHA 
has  no  Independent  confirmation  of  this 
ratio  nor  of  its  relevance  lo  industries 
other  than  construction.  Based  on  its 
experience  with  VPP  sites  and  the 
conclusions  of  experienced  safety  and 
health  professionals,  however.  OSHA 
believes  that  the  long-term  benefits  of 


effective  safety  and  health  management 
consistently  exceed  its  costs. 

To  understand  this  conclusion,  it  is 
essential  to  understand  the  indirect  as 
well  as  the  direct  costs  of  occupational 
injuries  and  illnesses.  According  to 
commonly  accepted  safety  management 
concepts  as  outlined  by  Piank  E.  Bird.  Jr. 
in  his  Management  Guide  to  Loss 
Control  (Loganville.  GA:  Institute  Press, 
1978).  for  evety  tl  in  medical  or 
insurance  compensation  costs  ("direct 
costs")  for  s  worker  injury.  $5-50  more 
are  likely  to  be  spent  on  "indirect  costs" 
to  repair  building,  tool  or  equipment 
damage:  to  replace  damaged  products  or 
materials:  and  to  make  up  for  losses 
from  production  delays  and 
interruptions.  An  adcUtional  $1-3  in 
indirect  costs  will  be  spent  for  hiring 
and  training  replacements  and  for  time 
to  investigate  the  incident  Mr.  Bird's 
figures  do  not  consider  the  impact  of 
reduced  commitment  to  work  when 
employees  operate  in  s  situation  in 
wdiich  injuries  are  commoit  Because 
they  frequently  involve  longer  absences. 


the  impact  of  job-related  illnesses  can 
be  even  greater. 

Although  economic  incentives  are 
secondary  to  human  health  and  safety 
as  motives  for  safety  and  health 
protection,  an  employer  may  find  it 
useful  to  calculate  the  total  (direct  and 
indirect)  costs  of  injuries  and  illnesses 
as  a  means  of  determining  the  economic 
benefits  which  might  be  achieved  by 
preventing  the  injuries  and  illnesses.  By 
determining  the  average  cost  of  an 
injury  and  of  an  illness,  the  employer 
can  estimate  the  incremental  impact  of 
reducing  the  rate  of  injuries  and 
illnesses  at  the  site  and  therefore  the 
potential  economic  benefit  of  such 
reduction. 

Some  employers  may  wish  to  compare 
their  savings  or  costs  in  relation  to  the 
national  average  for  their  industries.  A 
method  which  can  be  used  for  that 
comparison  with  respect  to  occupaticmal 
injuries  is  described  by  David  R.  Bell,  a 
former  OSHA  employee,  in  his  article. 
"Gauging  Safety  Outlays  and 
Objectives."  in  Occupational  Hazards, 


June.  1967.  If  the  lost  workday  case  rate 
(LWCR)  for  a  site  is  below  the  national 
average,  a  formula  provided  by  Bell  can 
be  used  to  calculate  how  many  fewer 
injuries  occurred  than  would  have 
occurred  if  the  site  rate  had  equalled  the 
national  average.  (Lost  workday  case 
rates  are  published  annually  by  the 
Bureau  of  Labor  Statistics  in 
"Occupational  Injuries  and  Illnesses  in 
the  United  States  by  Industry", 
available  from  the  U.S.  Government 
Printing  Office.  Washington.  IX:  20402. 
The  rate  for  each  industry  represents  the 
average  number  of  lost  workday  cases 
that  occurred  per  100  employees  in  the 
industry.) 

The  number  of  cases  which  would 
have  occurred  if  the  site  rale  had  been 
average  Bell  calls  "expected  cases."  The 
difference  between  the  "expected 
cases"  and  the  actual  cases  he  calls 
"injuries  avoided."  His  formula,  in 
which  "employment  at  the  site"  means 
the  number  of  equivalent  work-years  at 
the  site  during  the  year,  is  as  follows: 


industry  LWCR  x  Braployment  at  the  site 
100 


=  Expected  LWCases  -  Actual  LWCases  =  Number  of  Iniuhes  Avoided 


If  the  site  lost  workday  case  rate  is 
above,  the  national  average,  the  number 
of  cases  by  which  the  site  exceeds  the 
national  average  can  be  determined  by 
subtracting  "expected  cases"  from 
"actual  cases,"  once  the  former  number 
has  been  calculated. 

By  multiplying  the  number  of  "injuries 
avoided"  or  the  number  of  injuries 
above  the  average  by  the  average  cost 
of  an  injury  at  the  site,  the  employer  can 
estimate  the  savings  or  losses  which 
resulted  from  the  quality  of  its 
management  of  safety  protection 
relative  to  national  performance. 
(Because  national  data  on  the  incidence 
of  occupational  illnesses  is  incomplete, 
the  formula  is  less  useful  in  relation  to 
occupational  health  protection.) 

(a)  General 

"(a)  General  (1)  Employers  are  advised  and 
encouraged  lo  institute  and  maintain  in  their 
establiahmenta  a  program  which  provides 
systematic  policies,  procedures,  and  practices 
that  are  adequate  lo  recognize  and  protect 
their  employees  from  occupational  safety  and 
health  hazards." 

Comment:  In  essence,  this  paragraph 
states  that  the  end  (protection  of 
employees  from  occupational  safety  and 
health  hazards)  determines  the  means. 
The  criterion  for  determining  what  is 
needed  in  a  safety  and  health  program 


at  a  particular  site  is:  whatever  feasible 
action  it  takes  to  protect  the  workers 
from  the  safety  and  health  hazards  at 
that  specific  site.  The  form  of  the  safety 
and  health  program  elements  and 
implementing  actions  will  vary  at  each 
site  according  to  the  nature  of  site 
organization  and  the  nature  of  the 
hazards  and  potential  hazards  at  the 
site. 

"(2)  An  effective  program  includes  provisions 
for  the  systematic  identirication.  evaluation, 
and  prevention  or  control  of  general 
workplace  hazards,  specific  job  hazards  and 
potential  hazards  which  may  arise  from 
foreseeable  conditions." 

Comment:  Provisions  for  identifying  and 
preventing  hazards  are  systematic.  If 
not  hazards  or  potential  hazards  will  be 
missed  and/or  preventive  controls  will 
break  down,  and  the  chance  of  injury  or 
illness  will  significantly  increase. 

General  workplace  hazards  include 
such  conditions  as  tripping  hazards  in 
walking  areas  and  poor  illumination. 
Specific  job  hazards  may  relate  to  the 
specific  conditions  in  a  job.  such  as 
exposure  to  a  saw  blade,  or  to  the 
inherent  hazardousness  of  an  operation 
required  in  the  job,  such  as  the  removal 
of  jammed  material  from  a  point  of 
operation.  Potential  hazards  include 
such  situations  as  the  possibility  of 
exposure  to  toxic  chemicals  as  a  result 


of  a  rupture  of  piping  from  the  impact  of 
a  foridift. 

"(3)  Although  compliance  with  the  law. 
including  specific  OSHA  standards,  is  an 
important  objective,  an  effective  program 
looks  l>eyond  specific  requirements  of  law  to 
address  all  hazards.  It  will  seek  to  prevent 
injuries  and  illnesses,  whether  or  not 
compliance  is  at  issue." 

Comment  OSHA  and  other  government 
standards  provide  important  guidance 
on  the  identification  and  control  of 
hazards,  but  they  are  not  always 
enough.  Although  compliance  «vith  the 
law  is  an  important  objective  of  and 
motive  for  an  effective  program.  OSHA 
has  found  that  the  most  successful 
programs  look  beyond  government 
standards  and  legal  requirements.  They 
look  for  other  sources  of  information 
about  hazards,  such  as  the  National 
Electrical  Code  (NEC),  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH),  and  the  American 
National  Standards  Institute  (ANSI): 
and  they  use  their  own  seasoned 
analytical  abilities  to  look  for  and 
address  hazards  not  covered  by 
govenunent  or  other  standards.  Their 
motive  is  to  prevent  injuries  and 
illnesses  and  the  attendant  human  and 
economic  costs,  whether  or  not 
compliance  with  the  law  is  at  issue. 
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This  apfiroadi  Is  eMiBUal  iB  vtew  of 
th«  difficulty  that  raoulatory  afand«s 
haw  in  moving  quickly  to  ••<  ttandards 
for  evwy  possible  hazard  in  tha 
workplaoa  and  to  revise  than  when  naw 
Infonsation  bacoaias  available. 

14)  11m  extant  to  which  di*  i 
dMcribsd  in  writing  is  lass  li  . 
bow  •fTectlv*  it  Is  ia  pradtaa.  As  the  aias  ol  s 
woriuil«  or  Uw  oonplexlty  of  a  haxafdoas 
operation  Incraaae*.  however,  ihs  nasd  for 
wriltm  guidance  increases  to  ensura  clear 
coounnnication  of  policiee  and  prioritiee  end 
consMeot  and  fair  appMoatioa  of  rafaa." 

Comment  OSHA  racogniaas  that 
relatively  simple,  unwritten  polidas. 
practices,  and  procedures  are  adequate 
to  address  the  hazards  in  many  smallar 
or  less  hazardous  estabUshntents.  The 
more  complex  and  hazardous  sn 
operation  is.  the  more  formal  (written) 
and  complex  the  program  will  probably 
need  to  be.  A  written  program  which  Is 
revised  regularly  can  clarify  policy, 
create  consistency  and  continuity  in  Its 
Interpretation,  serve  aa  a  checkpoint 
wheoevar  there  is  a  queatkm  of  priortty 
between  safety  and  production,  and 
support  fair  and  equitable  enforcement 
of  safe  work  rules  and  practiosa. 

(b)  Maior  Elements 

lb)  Maior  BttmmU.  An  effective 
occupational  safety  and  health  pragran  will 
indudo  the  ibUowug  four  etaaMBla.  To 
tmpteBanl  these  eleoMnts.  it  will  IocIimW  the 
eciions  deecrttted  in  para^eph  (c). 

»mplcrm  imvohmmunt  m  oom^kimmatmry. 
Minsgewial  rwaialfent  pfovidaa  the 
noUvatii«  force  and  the  leeoufcee  for 
ntianifii^  and  oantrollint  activitiae  within 
an  otfsnizatioa.  In  an  effective  oragraok 
BMnagsmenl  regard*  woriier  Hla^  aad 
health  es  a  fundamenul  value  of  Ow 
Ofyniialtnn  and  appliae  iU  ooaunitmcnl  to 
aafoty  and  health  prelection  with  aa  laacih 
vigor  ••  to  other  organisaiionai  (luiposss 
Employee  Involvement  provides  the  nMans 
thro«^  wtilch  workara  devek>p  and/or 
expieea  thafc  own  anaimltniwt  to  safety  and 
health  pfetectlon.  far  themaelvee  and  lor  dwlr 
fellow  worhara. 

(2)  WoHuitt  onaJymm  innelvee  a  vartatv  of 
«»orkaile  e<  amine  tiwia.  lo  idanUfy  not  ody 
oxiadiv  haxarda  hut  alee  ronrtltlnna  and 
operatioao  In  which  chansn  mlabt  occur  to 
crsate  haxarda.  Unawareneas  of  a  hasard 
which  ilems  from  failure  to  examlna  the 
trarkalte  la  a  cure  mgn  thai  Mfety  end  health 
poUde*  and/or  precnoea  are  ineffective. 
Bffecttve  manigament  actively  eoahraae  the 
work  aad  wof  telle,  to  aiUtcMpotm  and  prevaal 

(3)  Haaard  pnymatioa  tutd  auuni tm 
trlgfirad  t>y  a  determination  that  a  hmmrd  or 
potential  kaaard  exiata.  Where  laaaibla. 
haiarda  are  prevenlad  by  eflacttvo  daeign  of 
the  lob  alte  or  lob.  Where  tt  la  not  laoaible  to 
•Iminata  rtwm.  Itwy  are  oontroUad  to  i 
unaaie  or  enheaHhfal  expoeare. 
or  ooniral  la  in  naipliahBd  in  a 


ass  a  hamd  or  potaattal  I 
recognised. 

(4)  Saf9ty  and  haalth  training  i 
the  safety  sad  haalth  rsmonaili ' 
peiaoonel  concerned  with  the  sita. ' 
salaried  or  howty.  h  ia  ofton  iMiat  effectlre 
when  incetporatad  into  odiar  trehii^  abwrt 

Its  ooaipiexity  dspands  oa  ths  ate  and 
complexity  of  ths  wofksMo.  and  ttw  aatan  of 
Om  hazards  sad  potanttal  hasards  at  ths 
site." 


ONnjiMnt-Tbaae  paragrafJM  sat  fortfi 
the  areas  of  manMerial  practice  which 
are  eseentisi  to  effective  safety  and 
health  protectkn.  These  practices, 
means,  and  methods  are  consistent  with 
those  used  by  employen  to  schieve 
other  organizational  obiectives.  such  as 
cost  control  quality,  and  productivity. 
Givii^  safsty  and  haalth  equal 
organisational  priority  hi  relation  lo 
these  other  obfactivea  is  fundaatental  to 
the  protoctioB  of  individual  employees 
and  lo  the  eflactiveneas  of  the 
orasnhMtion  Itsait 

These  eleoiants  coosist  of  methods 
historically  nsad  lo  aooonplish 
Ofganizationai  obiectives.  They  are 
generic  in  that  they  are  generally 
spplicabla  regardless  of  unique 
operations  or  conditions  of  particular 
firms.  Only  the  form  which  they  take 
varies.  Though  si  points  they  are 
sxpressed  in  the  terms  of  tha 
liiaranchical'' organizations  SMSl 
common  in  Amarican  industry  [\j»^  by 
reference  to  "Baanagsrs.**  "supervisors.'* 
"employees ").  they  can  easily  be 
adapted  to  other  organizational  focms  at 
styles  of  operation.  They  relate  to 
essential  oonoems  and  actlvltias  of  any 
orgsntiaticw.  It  is  on  diis  basis  tiial 
OSHA  considen  them  ap|>licabla  in 
shipyard  employment  marine  terminals, 
and  longshoring.  as  well  as  general 
industry. 

(c)  Raooinmended  Actions 

(cKl)  Management  Cotmnitraent  and 
Eniployee  Involvement 

Commmtt  Bach  action  listed  in  this 
section  represents  the  sppUcation  to 
occupational  safety  and  health  of  a  key 
means  for  orgsnizlng.  motivating  and 
cootroiUng  activities  within  an 
oigsnization. 


IcNtNOStatodaaAraw 
safe  aad  hsalthfri  amk  and 
oonditioaa.  ao  that  aO  l 
raeponaOiUity  at  the  aito  and  paisonnal  at 
odtar  locattona  wtdi  raaponaibihty  far  Ihs  sHs 
1  thsprtatMy  of  safety  and ' 
ijswietlaatoi 


Comment  A  statsasant  of  policy  Is  the 
foundation  of  safety  aad  health 

in  which  safety  and  haahh  protactian  is 


held  in  the  bttsiness  organization.  If  it  is 
absorbed  by  sU  in  tha  organization,  it 
becomes  the  basic  point  of  reference  for 
all  decisions  affecting  safety  and  health. 
It  also  beoomas  the  criterion  by  which 
the  sdequacy  of  protective  actions  is 
meastired. 

'*(c)(1)(ii)  Establish  snd  oommanlcale  a 
dear  goal  far  the  safely  aad  haalth  pragram 
and  objactivaa  for  meeting  that  goal  so  that 
aU  members  of  the  orgsaizatioo  andarstand 
the  resulta  dmired  snd  the  meaaures  planned 
for  achieving  them." 

Coounent:  A  goal  and  implementing 
obiectives.  aake  the  safety  and  health 
policy  aMNa  specific.  Commnnicsting 
them  sneares  tfaet  sll  in  the  ocganization 
undenUnd  the  direction  it  is  taking. 

"(cNDIIU)  ftovfcfe  visiUe  top  management 
luvolveBMnt  m  nsplaawnting  the  progrem.  ao 
dial  el  wlU  saJiritsarl  dml  management'e 
oommitTiant  ia  aarloaa." 

Comment  Actions  speak  louder  than 
words.  If  top  management  gives  high 
priority  to  safety  and  health  protectioB 
in  practice,  otben  will  see  and  follow.  If 
not  a  written  or  spoken  policy  of  high 

Eriority  for  safety  and  health  tvill  have 
ttfe  credibility,  and  othere  will  not 
follow  it  Plant  managere  who  wear 
reqidred  personal  protective  equipment 
in  work  aress,  perform  periodic 
"hotisekeeping"  inspections,  and 
personally  track  performance  in  safety 
and  health  protection  demonstrate  such 
involvement 

'*(c)(l)(iv)  Provide  for  and  encourage 
employee  invotvemeni  in  lite  ttrwcture  and 
opsretiea  of  dm  program  and  in  decisions 
dial  affect  their  safety  and  haaldi.  so  that 
they  will  commit  ttieir  insighl  and  energy  to 
achieving  the  aafety  aad  beahh  pro^am's 
goal  and  ebjactivss  " 

Comment  Since  an  effective  program 
(fepends  on  commitment  by  employees 
as  well  as  managere.  it  is  important  for 
their  concerns  to  be  reflected  in  it  An 
effective  program  includes  all  personnel 
in  the  organization — managers, 
supervisors,  and  others — in  policy 
development  planning,  and  operatioiu. 

This  does  iwt  mean  transfer  of 
respoiuibility  lo  employees.  The 
Occupational  Safety  and  Health  Act  of 
IflTO  daerly  places  respoiuibility  for 
safiety  and  health  protection  on  the 
employer.  However,  employees'  intimata 
knowledge  of  the  iobs  they  perform  and 
the  special  concerns  they  bring  to  tha 
)ob  give  them  a  tmique  perspective 
which  can  be  used  to  make  the  program 
moreeflactive. 

Employee  participation  may  take  any 
or  all  of  a  aanber  <if  forma.  For  instsnoe, 
the  system  for  notifying  manageaient 
peisonnsl  abtiet  conditions  that  appear 


worksite  analysis  to  identify  hazards 
and  is  therefore  included  as  paragraph 
(c)(2)(iii).  Such  a  system  is,  however,  by 
itself  not  safBdent  to  provide  for 
effective  employee  involvement.  Forms 
of  psrticipation  which  engage 
employees  more  fiilly  in  systematic 

Erevention  include  (1)  inspecting  for 
azards  and  recommending  corrections 
or  controls:  (2)  analyzing  fobs  to  locate 
potential  hazards  and  develop  safe  work 
pnMxdures;  (3)  developing  or  revisiiig 
general  rales  for  safe  woik;  (4)  training 
newly  hired  employees  in  safe  work 
procedures  and  ndes,  and/or  training 
their  co-workera  in  newly  revised  safe 
work  procedures;  (5)  providmg  programs 
and  presentations  for  safety  meetings; 
and  (0)  aasisting  in  accident 
investigations. 

Such  functions  can  be  carried  oat  in  a 
number  of  organizational  txmtexts.  Joint 
laboi^management  (XHnmittees  are  most 
common.  Other  means  include  labor 
safefy  committees,  safefy  circle  teams, 
rotational  assignment  of  employees  to 
such  functions,  and  acceptance  of 
employee  volimteers  for  the  functions. 

Emi^oyee  involvement  is  effective 
only  when  the  employer  welcomes  it 
and  provides  protection  from  any 
discrimination,  including  tinoffidai 
harassment  to  the  employees  involved. 
However,  inclusion  of  employees  in  one 
or  more  of  the  suggested  activities,  or  in 
any  way  that  fits  the  individual  worksite 
and  provides  an  employee  role  that  has 
impact  on  decisions  about  safefy  and 
health  protection,  will  strengthen  the 
emplojrer's  overall  program  of  safefy 
and  health  protection. 

"(cMlXv)  Aaaign  and  communicate 
responsibility  for  all  aspects  of  the  program, 
so  that  msnagers.  supsrvisora,  and  employees 
in  all  psrts  of  the  oiganization  know  what 
perfonnance  is  expected  of  them." 

Comment  Assignment  of  responsibilify 
for  safefy  and  health  protection  to  a 
single  staff  member,  or  even  a  small 
group,  will  leave  other  membere  feeling 
that  someone  else  is  taking  care  of 
safefy  and  health  problems.  Everyone  in 
an  organization  has  some  responsibilify 
for  safefy  and  healtii.  A  clear  statement 
of  that  responsibilify,  as  it  relates  both 
to  organizational  goals  and  objectives 
and  to  the  specific  functions  of 
individuals,  is  essential.  If  all  pereons  in 
an  organization  do  not  know  what  is 
expected  of  them,  they  are  imlikely  to 
perform  as  desired. 

"(c)(lMvi)  Provide  adequate  authority  and 
Ksources  to  responsible  parties,  so  that 
assigned  responsibilities  can  be  met." 

Conunent  It  is  unreasonable  to  assign 
responsibilify  twithout  providing 
adequate  audiorify  and  resources  to  get 
the  )ob  done.  For  example,  a  person  with 


responsibilify  for  the  safefy  of  a  piece  of 
machinery  needs  the  authorify  to  shut  it 
down  and  get  it  repaired.  Needed 
resources  may  include  adequately 
trained  and  equipped  personnel  and 
adequate  operational  and  capital 
expenditure  funds. 

"(c)(l)(vii)  Hold  managers,  supervisors,  and 
employees  accountable  for  meeting  their 
responsibilities,  so  that  essential  tasks  will 
be  performed." 

Comment  Slating  expectations  of 
managera,  supervisore,  and  other 
employees  means  littie  if  management  is 
not  serious  enough  to  track 
performance,  to  reward  it  when  it  is 
competent  and  to  correct  it  when  it  is 
not  Holding  everyone  accouintable  for 
meeting  their  responsibilities  is  at  the 
heart  of  effective  worker  safefy  and 
health  protection.  If  management  states 
high  expectations  for  such  protection 
but  pays  greater  attention  to 
productivify  or  other  values,  safefy  and 
health  protection  will  be  neglected. 

To  be  effective,  a  system  of 
accountabilify  must  be  applied  to 
everyone,  from  senior  management  to 
hourly  employees.  If  some  are  held 
firmly  to  expected  performance  and 
othera  are  not  the  system  will  lose  its 
credibilify.  Those  held  to  expectations 
will  be  resentful;  diose  allowed  to 
neglect  expectations  may  increase  their 
neglect.  Consequently,  the  chance  of 
injury  and  illness  nvill  increase. 

"(c)(1)(viii|  Review  program  operations  ai 
least  annually  to  evaluate  their  succesa  in 
meeting  the  goal  and  objectives,  so  that 
deficiencies  can  be  identified  and  the 
program  and/or  ttie  objectives  can  be  revised 
when  they  do  not  meet  the  goal  of  effective 
safety  and  health  protection" 

Comment  A  comprehensive  program 
audit  is  essential  jieriodically  to 
evaluate  the  whole  set  of  safety  and 
health  management  means,  methods, 
and  processes,  to  ensure  that  they  are 
adequate  to  protect  against  the  potential 
hazards  at  the  specific  worksite.  The 
audit  determines  whether  policies  and 
procedures  are  implemented  as  planned 
and  whether  in  practice  they  have  met 
the  objectives  set  for  the  program.  It 
also  determines  whether  the  objectives 
provide  sufficient  challenge  to  lead  the 
oiganization  to  meet  the  program  goal  of 
effective  safefy  and  health  protection. 
When  either  performance  or  the 
objectives  themselves  are  found 
inadequate,  revisions  are  made.  Without 
such  a  comprehensive  review,  program 
flaws  and  their  interrelationship  may 
not  be  caught  and  corrected. 

(c)(2J  Worksite  Analysis 

Comment  The  identification  of  hazards 
and  potential  hazards  at  a  worksite 


requires  an  active,  on-going  examination 
and  analysis  of  work  processes  and 
working  conditions.  Because  many 
hazards  are  by  luture  difficult  to 
recognize,  effective  examination  and 
analysis  will  approach  the  work  and 
working  conditions  fitun  several 
perspectives.  Each  of  the  activities 
recommended  in  this  paragraph 
represents  a  different  perepective. 

The  recognition  of  hazards  which 
could  result  fit)m  changes  in  work 
practices  or  conditions  requires 
especially  thorou^  observation  and 
thought  both  from  those  who  perform 
the  work  and  those  who  are  specially 
trained  for  that  purpose.  Since  such 
diveigence  from  the  routine  and  fan^liar 
is  often  the  occasion  for  injuries  and 
health  hazard  exposures  to  occur,  the 
anticipation  of  stich  changes  is  critical. 

Identification  at  a  worksite  of  those 
safety  and  health  hazards  which  are 
recognized  in  its  industry  is  a  critical 
foundation  for  safefy  and  health 
protection.  It  is  the  general  duty  of  the 
employer  under  the  Occupational  Safefy 
and  Health  Act  of  1970.  Successful 
employere  will  actively  seek  the  benefit 
of  tiie  experience  of  othen  in  their 
industry,  through  trade  associations, 
equipment  manufacturers,  and  other 
sources. 

An  effective  program  does  not  stop  at 
this  point  however.  It  continually 
reviews  working  conditions  and 
operations  to  identify  hazards  which 
have  not  previously  been  recognized  in 
the  industry. 

Implicit  in  the  provision  for  the 
surveys,  reviews,  and  analyses 
recommended  in  this  section  is  the  need 
for  employers  to  seek  com|}elent  advice 
and  assistance  when  they  lack  rr^eded 
expertise  and  to  use  appropriate  means 
and  methods  to  examine  and  assess  all 
existing  and  foreseeable  hazards. 
Personnel  who  perform  comprehensive 
■  baseline  and  update  surveys,  analysis  of 
new  facilities,  processes,  procedures, 
and  equipment  and  job  hazard  analyses 
may  require  greater  expertise  than  those 
who  conduct  routine  inspections,  since 
the  former  are  cotiductiag  a  broader 
and/ or  deeper  review. 

Personnel  performing  regular 
inspections  should,  however,  possess  a 
degree  of  experience  and  competence 
adequate  to  recognize  hazards  in  the 
areas  they  review  and  to  identify 
reasonable  means  for  their  correction  or 
control.  Such  competence  should 
normally  be  expected  of  ordinary 
employees  who  are  capable  of  safely 
supervising  or  performing  the  operations 
of  the  spedfic  workplace.  Smaller 
businesses  which  need  assistance  in  the 
development  of  such  competence  can 


sni 


/  Vol.  S«.  Na  16  /  Thursday.  Januwy  26.  1960  /  NotioM 


raoslv*  fr««  aMlatano*  from  ■  number  of 
•ourcM.  Including  08HA  and  • 
naUonwidc  network  of  OSHA-fundad. 
Stale-op«rat«d  consultation  pro|ecta. 

"(cNSMI)  So  dMl  all  baaardi  and  potantUi 
haaarda  art  tdantinad: 

(A)  oondact  oamprclMnslva  txtMliiw 
workaila  Mrvaya  for  Mftly  and  hMlth  and 
periodic  ooaipialwnaiva  uadaia  Mirvaya: 

(B)  aaalyaa  pUanad  and  aaw  (acililiaa. 
prooaiaaa.  aMlarlala.  and  aqvipaMat  and 

(C)  parfbtiB  nwtina  |ob  haxard  anatyaaa.** 

Comment  A  comprehenaiva  baaalina 
survey  of  the  wore  and  woriiing 
oooditioaa  at  a  site  permits  a  systematic 
recordinf  of  those  haaards  and  potential 
haiards  which  can  be  raoogniied 
without  Intenalve  anahrsia.  Thia  baseline 
record  provides  a  cheadlat  for  the  more 
frequent  routine  inapectloiia 
recommended  In  peragraph  (cM2Mii)- 
With  thoee  haiards  under  control, 
attentioo  can  be  given  lo  the  Intensive 
analysla  required  to  recogniae  leee 
obvioua  hazarda. 

Bub— quent  comprehensive  surveya 
provide  an  opportunity  lo  step  back 
from  the  routine  check  on  control  of 
previoualy  reoogniied  haaards  and  look 
for  others.  With  the  baaeilne 
ealabUahed.  these  subaequent  reviews 
are  one  oocasioo  for  foaislng  more 
Intenalve  analyala  In  arena  with  the 
hlgheet  potential  tor  new  or  leaa  obvtooa 
haaarda.  The  fluency  with  which 
comprehenaiva  axamlnationa  are 
needed  depends  on  the  complexity, 
hazardouanaaa.  and  chanasability  of  the 
worksite.  Many  successful  worksites 
conduct  such  reviews  on  an  annual  or 
biannual  baaia. 

Analyala  of  new  fadUtlaa.  processes, 
materiala.  and  equipment  In  the  courae 
of  their  dealgn  and  early  uae  (sometimes 
called  "cha^  analysis")  providM  a 
check  agalnal  the  introduction  of  new 
haaarda  with  them.  Effective 
management  enaurea  the  conduct  of 
such  analyaea  during  the  planning 
phaae.  )uat  before  their  first  uae.  and 
during  the  eerty  phaaea  of  their  uae. 
Numeroua  spedflc  06HA  standarda 
require  Inapectloa  of  perticular 
equipoient.  conditiona.  and  activitiea  aa 
a  aanity  precaution  prior  to  operation  or 
uae.  Thia  guideline  makes  clear  that  In 
effective  safety  and  health  programa. 
thia  generally  racogniied  Inspection 
practice  la  applied  more  broadly  to  all 
conditiona  and  activitiea. 

)ob  hazard  analysis  is  an  important 
tool  for  more  intenalve  analysis  to 
Identify  hazarda  and  potential  hazarda 
not  previoualy  recognized,  and  to 
determine  protective  measures.  Through 
mora  careful  attention  to  the  work 
procaaaaa  In  a  particular  )ob.  analysU 
can  recognise  new  polnta  at  which 
expoeure  to  haaarda  nuy  occur  or  at 


which  foraaaaable  changea  in  practlca  or 
conditiona  could  result  in  new  haaarda. 

"(cNZNU)  Provide  for  rsgular  site  safety  and 
health  InspecttoBS.  so  thst  aew  or  prevtmsly 
abssed  haaarda  and  failures  In  hazard 
controls  are  Idontlflad." 

Comment.  Once  a  comprehenaiva 
examination  of  the  workplace  has  been 
conducted  and  hazard  oootrola  have 
been  establiahed.  routine  site  safety  and 
health  Inapectiooa  are  neceasary  to 
enaare  that  changea  In  oooditioaa  and 
activitiea  do  not  create  new  hazarda  and 


that  hazard  oontrola  remain  in  place  and 
are  effective.  Routine  Induatilal  hygiene 
monitoring  and  sampling  are  essential 
components  of  such  inspections  In  many 
workplacea. 

Personnel  conducting  these 
inspections  alao  look  out  for  new  or 
previoualy  unrecognized  hazarda.  but 
not  aa  thoroughly  aa  thoee  conducting 
comprehenaiva  aurveya. 

The  fluency  and  scope  of  these 
"TOodne**  Inapactiona  depends  on  the 
nature  and  aavarity  of  the  hazards 
which  could  be  praaent  and  the  relative 
stebllity  and  complexity  of  workaite 
opera  tiona. 

1cNaNtli)8olhet 

iteaafsty 
be  HiiiiiMid 


I  a  raoaua  oysiaai  (or 
,  withoMt  foar  of  repriaai.  lo  nodiy 
m  petsonnal  about  conditiona  that 
I  and  lo  roeaive  UHMiy  and 
appropriate  reaponasa:  and  anoowegs 
anptoyaas  lo  aaa  the  ■ystcoL'' 

Comment  A  reliable  system  for 
eaiployaaa  to  notify  management  of 
ooodltloae  or  practicee  that  appear 
hazardoua  and  to  receive  a  timely  and 
appropriate  reepooae  aervee  a  duid 
porpoea.  It  gives  management  the 
beiMfit  of  many  more  potato  of 
obaarvatloo  and  moca  experienced 
Insight  la  rano^lilng  haaarda  or  other 
aymptoma  of  breakdown  in  aafety  and 
health  protactioa  systems.  It  alao  givee 
employeee  aaauranoa  that  their 
taiveatment  In  aafety  and  haahh  la 
worthwhile. 

A  system  la  rdlable  only  if  it  eoaoree 
employeee  a  credible  and  timely 
response.  The  response  will  include 
both  timely  sction  to  sddress  any 
problems  identified  and  a  timely 
explanation  of  why  particular  actiona 
were  or  were  not  taken. 

Since  the  employer  benefita  from 
employee  notices,  effective  management 
will  not  only  guard  against  reprisala  to 
avoid  diacouraging  them  but  will  teke 
poaiUve  stepe  to  encourage  their 
submission. 

•lcM2Mlv) 


their  canaao  and  maana  lor  preventing 
rspetitions  are  Identifted.** 

Comment-  Acddenta.  and  inddento  bi 
which  employeee  narrowly  escape 
in|ufy,  cl««riy  expoae  haaarda.  Analyaia 
to  identify  their  cauaes  pamito 
davelopoient  of  meaaorea  to  prevent 
future  infury  or  Ulnesa.  Although  a  first 
look  may  suggest  that  "emplo^  error" 
ia  a  mafor  factor.  It  la  rarely  sufficient  to 
stop  there.  Even  when  an  employee  has 
diaobayad  a  reqolrad  work  practice.  It  ia 
critical  to  aak.  "WhyT  A  thorough 
anaiysia  will  generally  reveal  a  number 
of  deeper  factora.  which  permitted  or 
even  encouraged  an  employee's  action. 
Such  factors  may  include  a  supervisor's 
allowing  or  pressuring  the  employee  to 
take  short  cuto  in  the  interest  of 
production,  inadequate  equipment  or  a 
work  practice  which  is  difficult  for  the 
employee  to  carry  out  safely.  An 
effective  analysis  will  Identify  ections  to 
addreaa  each  of  the  causal  factors  in  an 
accident  or  "near  mlaa"  incident 

lcN2Kv)  Analyse  iniary  and  illneu  trends 
over  tine,  so  that  patterns  with  common 
I  csa  be  idsntlflsd  end  prsvantad." 


Comment  A  review  of  infury  experience 
over  a  period  of  time  oiay  reveal 
patterns  of  in|ury  with  common  causes 
which  can  be  addressed.  Conelation  of 
fhangaa  bi  Iniury  experience  with 
changes  in  saiety  anid  health  program 
operationa.  personnel  and  production 
>  may  help  to  idmtify  causes. 


(cK3)  Hazard  Prevention  and  Control 

Comment  Effective  management 
prevento  or  oontrob  identified  hazarda 
and  preparea  to  minimiae  the  harm  from 
lob-ralatad  injurlea  and  iUneeeea  when 
tbay  do  occur. 

"tcNSNU  So  that  aO  carreni  and  potential 
haaarda.  however  detected  era  oorrectad  or 
oontroOad  in  a  tinety  manner,  aatabliah 
praoodaraa  for  that  porpoaa.  aaing  the 
bUo«ii«BMaaui«s: 

(A)  anginoaring  lechniquea  wiiere  (eaaibie 
and  approprialc: 

(B)  praoadurea  Cor  aala  work  wttich  are 
wdarstood  and  foUowsd  by  all  affected 
parties,  aa  a  result  of  training,  positive 
reinforcement,  corraction  of  unsafe 
perfofmanoa.  and.  if  necessary,  enforcement 
through  a  clearly  communicated  disciplinary 


fef  Inveatigation  of 
near  mUa'  mculanu.  ao  that 


(C)  provision  of  personal  prolective 
equipment  and 

(D)  administrative  controls,  such  aa 
reducing  the  duration  of  expoaure.** 

Comment  Hazarda,  once  recognized, 
are  promptly  prevented  or  controlled. 
Management  action  in  this  respect 
determines  the  credibility  of  Ito  safety 
and  health  management  policy  and  the 
usefulness  of  ito  entire  program. 
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An  effective  program  relies  on  the 
means  for  prevention  or  control  which 
provides  the  best  feasible  protection  of 
employee  safety  and  health.  It  regards 
legal  requiremento  as  a  minimum.  When 
there  are  alternative  ways  to  address  a 
hazard,  effective  managers  have  found 
that  involving  employees  in  discussions 
of  methods  can  identify  useful 
prevention  and  control  measures,  serve 
as  a  means  for  communicating  the 
rationale  for  decisions  made,  and 
encourage  employee  acceptance  of  the 
decisions. 

When  safe  work  procedures  are  the 
means  of  protection,  ensuring  that  they 
are  followed  becomes  critical.  Ensuring 
safe  work  practices  involves  discipline 
in  both  a  positive  sense  and  a  corrective 
sense.  Every  component  of  effective 
safety  and  health  management  is 
designed  to  create  a  disciplined 
environment  in  which  all  personnel  act 
on  the  basis  that  worker  aafety  and 
health  protection  is  a  fimdamental  value 
of  the  organization.  Such  an 
environment  depends  on  the  credibility 
of  management's  commitment  to  safety 
and  health  protection,  through  evidences 
of  direct  management  involvement  in 
safety  and  health  matters,  inclusion  of 
employees  in  decisions  which  affect 
their  safefy  and  health,  rigorous 
worksite  analysis  to  Identify  hazards 
and  potential  hazards,  stringent 
prevention  and  control  measures,  and 
thorou^  training.  In  such  an 
environment,  all  personnel  will 
understend  the  hazards  to  which  they 
are  exposed,  why  the  hazards  pose  a 
threat  and  how  to  protect  themselves 
and  others  from  the  hazards.  Training 
for  the  purpose  is  reinforced  by 
encouragement  of  attempto  to  work 
safely  and  by  positive  recognition  of 
safe  behavior. 

If,  in  such  a  context  an  employee, 
supervisor,  or  manager  fails  to  follow  a 
safe  procedure,  it  is  advisable  not  only 
to  stop  the  unsafe  action  but  also  to 
determine  whether  some  condition  of 
the  woric  has  made  it  difficult  to  follow 
the  procedure  or  whether  some 
management  system  has  failed  to 
communicate  the  danger  of  the  action 
and  the  means  for  avoiding  it.  If  the 
unsafe  action  was  not  based  on  an 
external  condition  or  a  lack  of 
understanding,  or  if,  after  such  external 
condition  or  lack  of  understanding  has 
been  corrected,  the  person  repeato  the 
action,  it  is  essential  that  corrective 
discipUne  be  applied.  To  allow  an 
unsafe  action  to  continue  not  only 
continues  to  endanger  the  actor  and 
perhaps  others:  it  also  undermines  the 
positive  discipline  of  the  entire  safety 
<ind  health  program.  To  be  effective. 


corrective  discipline  must  be  applied 
consistently  to  aU.  regardless  of  role  or 
rank;  but  it  must  be  applied. 

Factors  which  may  affect  the  time 
required  for  correction  of  hazards 
include:  (1)  The  complexify  of 
abatement  tedmology;  (2)  the  degree  of 
risk:  and  (3)  the  availability  of  necessary 
equipment  materials,  and  steff  qualified 
to  complete  the  correction.  Because 
conditions  affecting  hazard  correctiim 
and  control  vary  widely,  it  is  impractical 
for  OSHA  to  recommend  specific  time 
limito  for  all  situations.  An  effective 
program  correcto  hazards  in  the  shortest 
time  permitted  by  the  tedmology 
required  and  the  availabilify  of  needed 
personnel  and  materials.  It  also  provides 
for  interim  protection  when  immediate 
correction  is  not  possible. 

"(cNSHii)  Provide  for  facUity  and 
equipment  maintenance,  so  that  hazardous 
breakdown  is  prevented." 

Comment  Maintenance  of  equipment 
and  facilities  in  an  especially  important 
means  of  anticipating  potential  hazards 
and  preventing  their  develc^ment 
Planning,  scheduling,  and  tracking 
preventive  maintenance  activities 
provides  a  systematic  way  of  ensuring 
that  they  are  not  neglected. 

**(c)(3Hiii)  Plan  and  prepare  for 
emergencies,  and  conduct  training  and  drilla 
as  needed,  so  that  the  response  of  all  parties 
to  emergencies  will  be  'second  nature.'  ** 

Comment  Planning  and  training  for 
emergencies  is  essential  in  minimizing 
the  harmful  consequences  of  an  accident 
or  other  threat  if  it  does  occur.  If 
personnel  are  not  so  thoroughly  trained 
to  react  to  emergencies  that  their 
responses  are  immediate  and  precise, 
they  may  expose  themselves  and  others 
to  greater  danger  rather  than  reduce 
their  exposure.  The  nature  of  potential 
emergencies  depends  on  the  nature  of 
site  operations  and  its  geographical 
location.  The  extent  to  which  training 
and  drills  are  needed  depends  on  the 
severity  and  complexify  of  the 
emergencies  which  may  arise. 

"(c)(3)(iv)  Establish  a  medical  program 
which  includes  availability  of  first  aid  on  site 
and  of  physician  and  emei;gency  medical  care 
nearby,  so  that  harm  will  be  minimized  if  an 
injury  or  illness  does  occur." 

Comment  The  availability  of  first  aid 
and  emergency  medical  care  are 
essential  in  minimizing  the  harmful 
consequences  of  injuries  and  illnesses  if 
they  do  occur.  The  nature  of  services 
needed  will  depend  on  the  seriousness 
of  injuries  or  health  hazard  exposures 
which  may  occur.  Minimum 
requirements  are  addressed  in  OSHA 
standards. 


(c)(4)  Safefy  and  Healdi  Training 

Comment  Education  and  training  are 
essential  means  for  communicating 
practical  understanding  of  the 
requiremento  of  effective  safefy  and 
health  protection  to  all  personnel. 
Without  such  understanding,  managers, 
supervisors,  and  other  employees  will 
not  perform  their  responsibilities  for 
safefy  and  health  protection  effectively. 

It  is  not  suggested  that  elaborate  or 
formal  training  programs  solely  related 
to  safety  and  health  are  always  needed. 
Integrating  consideration  of  safety  and 
health  protection  into  all  organizational 
activities  is  the  key  to  ito  effectiveness. 
Safety  and  health  information  and 
instruction  is.  therefore,  often  most 
effective  when  incorporated  into  other 
training  about  performance 
requiremento  and  job  practices,  such  as 
management  training  on  performance 
evaluation,  problem  solving,  or 
managing  change:  supervisors'  training 
on  the  reinforcement  of  good  work 
practices  and  the  correction  of  poor 
ones:  and  employee  training  on  the 
operation  of  a  particular  machine  or  the 
conduct  of  a  specific  tesk. 

Each  paragraph  in  this  section 
recommends  that  the  employer  ensure 
understanding  of  safety  and  health 
information  by  employees,  supervisors, 
and  managers.  The  act  of  training  itself 
is  not  sufficient  to  ensure  practical 
comprehension.  Some  means  of 
verifying  comprehension  is  essential. 
Formal  testing,  oral  questioning, 
observation,  and  other  means  can  be 
useful.  In  its  Voluntary  Protection 
Programs.  OSHA  has  found  that 
observing  and  interviewing  employees, 
supervisors,  and  managers  are  the  most 
effective  measures  for  determining  their 
tmderstanding  of  what  is  expected  of 
them  in  practice.  Although  there  is  no 
fully  reliable  means  for  ensuring 
understanding,  effective  safety  and 
health  management  will  apply  the  same 
diligence  with  respect  to  safety  and 
health  protection  as  is  applied  to 
ensuring  an  understanding  of  other 
operational  requirements,  such  as  time 
and  attendance,  production  schedules, 
and  job  skills. 

"(c)(4)(i)  Ensure  that  all  employees 
understand  the  hazards  to  which  they  may  be 
exposed  and  how  to  prevent  harm  to 
themselves  and  others  from  exposure  to  these 
hazards,  so  that  employees  accept  and  follow 
established  safety  and  health  protections."  "- 

Comment  The  commitment  and 
cooperation  of  employees  in  preventing 
and  controlling  exposure  to  hazards  is 
critical,  not  only  for  their  own  safety 
and  health  but  for  that  of  others  as  well. 
That  commitment  and  cooperation 


ma 
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d«p«nd*  on  th«lr  undentanding  what 
haxards  th«y  may  b«  expoaed  to,  why 
tha  haiards  poaa  a  thraat  and  how  thay 
can  protect  thamaalvaa  and  othara  from 
tha  haxarda.  Tha  maana  of  protection 
which  thay  need  to  understand  Include 
not  only  the  tminedlata  protectiona  from 
haiarda  in  their  work  proceaaea  and 
locattona.  but  alao  the  management 
syatema  which  commit  the  organisation 
to  safety  and  health  protection  and 
provide  for  amployea  involvement  in 
hasard  identification  and  prevention. 

OSHA'a  Haiard  Communication 
Standard  apaciflaa.  for  chemical 
hasarda.  an  employer  duty  to  inform 
employee*  about  workplace  haiarda 
and  to  provide  trainina  that  will  enable 
them  to  avoid  work-related  Iniuries  or 
lUnesaaa.  Other  atandarda  set  forth 
trainlnf  reaulramants.  as  summarixed  in 
06HA  Publication  22M.  Training 
Requirements  in  OSHA  Sundarda  and 
Training  Cuidelinea."  The  rationale  for 
these  standards  requirements  is, 
however,  applicable  in  relation  to  all 
hasarda 

Education  and  training  in  safety  and 
health  protection  is  especially  critical 
for  employees  who  are  aaauming  new 
dutiea.  Thia  fact  la  reflected  by  the 
disproportionately  high  Infury  rates 
among  workers  newly  aaalpiad  to  work 
taaks.  Although  soma  of  theae  ln|uriea 
may  be  attributable  to  other  cauaaa.  a 
substantial  number  are  dlreclkL  related 
to  inadequate  knowledgs  of  fob  baxarda 
and  aafs  work  practioaa.  Tha  Atraau  ol 


Labor  Statlatica  reporta  that  In  1979. 48 
percent  of  workers  intured  had  been  on 
the  |ob  less  than  one  year.  ("The  New 
Worker  Factor  Aasodatad  with 
Occupational  Injuriea  and  Dlnesaea,** 
U.S.  Department  of  Labor.  Bureau  of 
Labor  Sutlstica.  1982.)  Theae  figures 
make  clear  the  importance  of  training 
employees  on  (ob  hasarda  and  safe 
work  practlcaa  befon  they  assume  new 
dutiea. 

Tha  extant  of  hasard  information 
which  la  needed  by  employeea  will  vary, 
but  includes  at  leaat  (1)  The  general 
hasarda  and  safehr  rulaa  of  this  worksitr, 
(2)  specific  hasanb.  safety  rules,  and 
practloea  relatad  to  particular  work 
aaaignments:  and  (3)  the  employee's  role 
in  emergency  aituationa.  Such 
information  and  training  ia  particularly 
relevant  to  hasarda  that  may  not  be 
readily  apparent  ta  or  within  the 
ordinary  experience  and  knowledge  of. 
the  employee. 

"(cN^NIi)  So  that  wperviaan  wiO  carry  o«l 
their  eaMy  and  health  rasponsibiliUas 
aWactlvely.  snsurt  thai  tlwy  understand  tkoaa 
raapoMlbUiti—  and  (Im  reMona  for  Ihem. 
inclwdint: 

(A)  aaalyxiat  the  work  under  their 
MipcrvisiaQ  to  identify  unrecognliad  potential 
iMsards: 

(B)  aMintalning  phvaical  protections  in 
their  tvork  araas:  aad 

(C)  rainlbrdag  —ploys  training  on  the 
natars  of  potential  hasards  in  their  work  aad 
on  needed  protective  ■aasurss.  through 
ooatinual  performanoa  Isedback  and.  if 

■ry.  ihfXMigh  snfofceiiient  of  safs  work 


Comment-  First-line  supervisors  have  an 
eapecially  critical  role  in  safety  and 
health  protection  becauae  of  their 
immediate  responsibility  for  workers 
and  for  the  work  being  performed. 
Effective  training  of  supervisors  will 
address  their  safety  and  health 
management  responsibilities  as  well  as 
Information  on  hasarda,  hasard 
prevention,  and  response  to 
emergencies.  Although  they  may  have 
other  safety  and  health  responsibilities, 
those  listed  in  these  guidelines  merit 
particular  attention. 

IcM^Niii)  Ensure  that  managers 
understand  their  safety  and  health 
responsibilities,  as  described  under  (cMl). 
"Management  Commitment  and  Employee 
Involvement"  ao  tl>at  the  managers  will 
effectively  carry  out  those  responsibilities." 

Comment-  Because  there  is  a  tendency 
in  some  businesses  to  consider  safety 
and  health  a  staff  functimi  and  to 
neglect  the  training  of  managers  in 
safety  and  health  responsibilities,  the 
importance  of  managerial  training  ia 
noted  separately.  Managers  who 
understand  both  the  way  and  the  extent 
to  which  effective  safety  and  health 
protection  impacts  on  the  overall 
effectiveness  of  the  business  itself  are 
far  more  likely  to  enaurc  that  tha 
necessary  safety  and  health 
management  systems  operate  as  needed. 

(FR  Doa  a»-ise4  Filed  l-25-«S:  «:45  am| 
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ENVmONMCNTAL  PROTECTION 
AQCNCY 

40  cm  Pwta  S79  and  S74 
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;R«gula«o(W 
QovandnQ  CWImii  SuHs 


R  EnvironaMotal  Protection 
Agency. 
ACnoic  PropoMd  rule*. 


r  T1i«  EnvlroniiMnta]  Protection 
As«ncy  (EPA)  ia  today  publiahlng  two 
propoacd  rules  prescribing  the  manner 
In  which  notice  of  citiien  auita  ia  to  be 
provided  aa  required  by  section  310  of 
the  Comprehenaive  Environmental 
Reaponae,  Compenaation.  and  Liability 
Act  (CERCLA).  42  U.S.C  8090.  aa 
■mended  by  the  Superfund  Amendmenta 
and  Reauthorization  Act  (SARA)  of 
1986.  Pub.  L  No.  80-400.  and  Section  320 
of  the  Emergency  Planning  and 
Community  Rlghl-To-Know  Act  (Title  III 
of  SARA).  42  U.8.C  11040.  Pub.  L  No. 
80-490  TIm  rulea  preacribe  the  manner 
of  service  of  the  notice,  the  conlenta  of 
the  notice,  and  the  timing  of  the  notice. 
EPA  ia  taking  thia  action  in  reaponae  to 
proviaiona  in  Title  III  of  SARA  and 
amendmenta  to  CERCLA  made  by 
SARA,  which  authorize  persona  to 
commence  citizen  sulta  under  CERCLA 
and  Title  III  of  SARA  after  providing 
notice  in  the  manner  preecribed  by 
regulationa. 

DATU:  Coaunanta  on  thaaa  propoaad 
rulea  muat  be  aubmitted  on  or  before 
February  27, 1900.  Persona  may  uae 
theae  propoeed  rulea  aa  guidance  for 
providing  auch  notice  prior  to  the  date 
they  become  effective  on  a  final  baaia. 
MOOmnac  Persons  may  mall  comments 
on  these  rules  to  Belinda  Holmee.  Office 
of  Enforcement  and  Compliance 
Monitoring.  Hazardous  Waste  Division 
(LE-134S).  Room  3219.  U.S. 
Envirorunental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20400  Persons 
may  Inspect  comments  at  that  address. 
1*011  WNTNm  MMMMIAT10M  COMTACTt 
Belinda  Holmes.  Office  of  Enforcement 
and  Compliance  Moititorlng.  Hazardous 
Waste  Division  (LE-134S).  US 
Environmental  Protection  Agency.  401  M 
SL.  SW..  Washington.  DC  20400  202- 
302-2000 

AedMMMy:  EPA  publishes  these  rules 
purvuani  lo  Seclloa  310  of  the  Cowpcebsnsive 
Environmanlsl  Response.  Compensslton.  and 
UabUlty  Act  (CERCXA).  *2  U  S.C.  gaso.  ■• 
■■sadsd  by  th«  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  Iflas^  Pub.  L 
Na  99  W.  and  Section  326  of  th«  Emargency 
Planning  and  Cmnmunlty  Right  to- Know  Act 
(Tllle  m  of  SARA).  42  U.&C  ium> 


rARV  WFOWMATiOit  Section 
910  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Ad 
(CERCLA).  42  U.SC  906O  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1906. 
Pub.  L  Na  90-I99.  and  Section  SSO  d 
the  Emergency  Planning  and  Comrannity 
RlghtTo-Know  Act  (Title  III  of  SARA). 
42  U.SC  11040.  authorize  dtizeo  suits 
against  violators  of  those  statutea  and 
against  the  Administrator  of  EPA  or 
other  federal  and  state  officials  for 
falling  to  perform  speciHed  duties.  Both 
section  310  of  CERCLA  and  sectioo  326 
of  Title  III  of  SARA  require  the  persons 
intending  to  file  an  action  to  provide 
notice  00  days  prior  to  fillitg  the  actWM 
In  the  manner  specified  by  regulation. 
The  regulations  proposed  today 
prescribe  the  manner  in  which  the 
notice  is  to  be  provided. 

Today  EPA  Is  publishing  two  separata 
propoeed  rules.  One  rule  preecribes  the 
manner  in  which  notice  is  lo  be 
provided  for  citizen  suits  under 
CERCLA:  the  other  rule  prescribes  the 
maniter  in  which  notice  is  to  be 
provided  for  citiien  suits  under  Title  ED 
of  SARA. 

Statutory  Raqolraniaots 

CERCLA:  Section  310  of  CERCLA 
authorizes  any  person  to  commence  a 
dvil  action  on  hie  or  her  own  behalf 
agaiiut  (1)  Any  person  (including  the 
United  Statea  or  other  governing  agency) 
who  ia  alleged  to  be  in  violation  of  any 
standard,  regulation,  condition, 
requirement,  or  order  which  has  become 
effective  under  CERCLA  (including  any 
proviaion  of  an  agreement  under  aactkm 
laa  relating  to  Federal  facilities):  or  (2) 
the  President  or  other  officer  of  the 
United  Slates  (Including  the 
Administrator  of  EPA  or  the 
Administrator  of  the  Agency  on  Toxic 
Subetances  and  Disease  Registry)  for  an 
alleged  failure  lo  perform  any  act  or 
duty  which  is  not  discretionary  under 
CERCLA.  For  actions  againat  a  violator 
of  CERCLA.  the  plaintiff  must  provide 
notice  to  the  United  States,  the  SUta. 
and  the  violator  00  days  prior  to 
commencing  such  action.  For  actiona 
againat  an  officer  of  the  United  Sutes 
for  failing  to  perform  a  nondiscratioaary 
duty,  the  plaintiff  must  provide  notice  to 
the  United  States  00  days  prior  to 
commencing  such  action.  Section  310(d) 
and  section  310(e)  of  CERCLA  aathoriv 
the  President  to  promulgate  these 
regulations:  the  President  has  delegated 
that  authority  to  the  Administrator  of 
EPA  See  section  0(d)  of  Executive 
Order  12S00  of  January  23. 1967. 52  PR 
2923  (Jan.  29. 1967). 


Section  113(1)  of  CERCLA  provides 
that  in  any  action  Tiled  under  CERCLA 
in  a  United  States  court  including 
actions  under  section  310.  the  plaintiff  (if 
not  the  United  States)  must  provide  a 
copy  of  the  complaint  to  the  Attorney 
Caineral  of  the  United  States  and  to  the 
Administrator  of  EPA. 

Title  III  of  SARA:  Section  326(a)(1)  of 
TlUe  111  of  SARA  authorizes  any  person 
to  ooramence  a  civil  action  on  his  or  her 
own  behalf  for  specified  violations  of 
Title  III  of  SARA  against  the  following 
persons: 

(1)  An  owner  or  operator  of  a  facility 
for  failing  to:  (A)  Submit  a  followup 
emergency  notice  under  section  304(c). 
(B)  submit  a  material  safety  data  sheet 
or  a  list  under  section  311(a),  (C) 
complete  and  submit  an  inventory  form 
under  section  312(a)  containing  tier  I 
iidbrmation  as  described  in  section 
312(d)(1),  or  (D)  complete  and  submit  a 
toxic  chemical  release  form  under 
section  313(8)  (section  326(a)(1)(A)): 

(2)  The  Administrator  of  EPA  for 
failing  to  (A)  publish  inventory  forms 
under  section  312(g).  (B)  respond  to  a 
petition  to  add  or  delete  a  chemical 
under  section  313(e)(1)  within  180  days 
after  receipt  of  the  petition.  (C)  publish  a 
toxic  chemical  release  form  under 
section  313(g).  (D)  establish  a  computer 
data  base  in  accordance  with  section 
913(1).  (E)  promulgate  trade  secret 
regulatioiu  under  section  322(c).  or  (F) 
render  a  decision  in  response  to  a 
petition  under  section  322(d)  %vithin  9 
months  after  receipt  of  the  petition 
(section  32e(a)(l)(B)):  or 

(3)  The  Administrator  of  EPA  a  state 
governor,  or  a  state  emergency  response 
commission  for  failing  to  provide  a 
mechanism  for  public  availability  of 
information  in  accordance  with  section 
324(a)  (section  32e(a)(1)(C)). 

For  those  citizens  actions  under 
section  320(a)(1)(A)  of  Title  III  of  SARA 
against  an  owner  or  operator  of  a 
facility,  the  plaintiff  must  provide  notice 
to  the  Administrator  of  EPA  the  state  in 
which  the  alleged  violation  occura,  and 
the  alleged  violator  60  days  prior  to 
commencing  the  action.  For  those  citizen 
actions  under  sections  328(a)(1)(B)  and 
920(a)(1)(C)  against  the  Administrator  of 
EPA.  the  state  governor,  or  the  state 
emergency  response  commission,  the 
plaintiff  must  provide  notice  to  the 
Administrator  of  EPA.  the  state 
governor,  or  the  state  emergency 
response  commission  (as  the  case  may 
be)  00  days  prior  to  commencing  the 
action.  Section  326(d)  of  Title  111  of 
SARA  authorizes  the  Administrator  of 
EPA  to  promulgate  these  regulationa 
prescribing  the  manner  in  which  notice 
shall  be  given  under  section  320(a). 
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Section  326(a)(1)(D)  also  provides  for 
actions  by  any  person  against  a  state 
governor  or  a  state  emergency  response 
commlaaion  for  failure  to  reapond  to  a 
request  for  tier  II  information  under 
section  312(e)(3)  within  120  days  after 
the  date  of  receipt  of  the  request.  In 
addition,  section  326(8)(2)  authorizes 
state  or  local  governments  to  commence 
certain  actions: 

(1)  Any  state  or  local  government  may 
commence  an  action  againat  an  owner 
or  operator  of  a  facility  for  failing  to  (A) 
provide  notification  to  the  emergency 
response  commission  in  the  state  under 
section  302(c),  (B)  submit  a  material 
safety  data  sheet  or  a  list  under  section 
311(a),  (C)  make  available  information 
requested  under  section  311(c),  or  (D) 
prepare  and  submit  an  inventory  form 
under  section  312(a)  containing  tier  I 
information: 

(2)  Any  state  emergency  response 
commission  or  local  emergency  planning 
conunittee  may  commence  an  action 
against  an  owner  or  operator  of  a 
facility  for  failing  to  provide  information 
under  section  303(d)  or  for  failing  to 
submit  tier  0  information  under  section 
312(e)(1):  or 

(3)  Any  state  may  commence  an 
action  againat  the  Administrator  of  EPA 
for  failing  to  provide  information  to  the 
State  under  section  322(g). 

Plaintiffs  in  actions  under  sections 
326(a)(1)(D)  and  326(b)(2)  are  not 
required  to  provide  notice  of  such 
actions  to  the  United  States.  Neither  of 
the  rule'-,  proposed  today  apply  to 
actions  commenced  under  sections 
328(a)(1)(D)  or  326(a)(2). 

Proposed  Rules 

These  proposed  rules  preacribe  the 
manner  in  which  the  notice  is  to  be 
provided  for  civil  actions  under  section 
910  of  CERCLA  and  section  326  of  Tide 
ni  of  SARA.  The  rules  describe  the 
manner  in  which  the  notice  is  to  be 
served,  the  contents  of  the  notice,  and 
the  timing  of  the  notice. 

Section  310  of  CERCLA  provides  that 
notice  is  to  be  provided  to  the  President, 
as  well  as  the  state  and  the  alleged 
violator.  The  President  has  delegated 
most  authority  under  CERCLA  to 
several  agencies,  primarily  to  the 
Administrator  of  EPA  (who  has 
delegated  some  authority  to  the 
Regional  Administrators).  See  Executive 
Order  12580  of  January  23, 1967,  52  FR 
2923  (Jan.  29, 1987).  Therefore,  EPA 
proposes  in  the  rule  that  notice  be 
provided  to  the  head  of  the  agency  with 
delegated  authority  over  the  provision  of 
CERCLA  violated  instead  of  to  the 
President  The  notice  must  be  provided 
to  the  Administrator  and  appropriate 
Regional  Administrator  of  EPA  if  EPA 


has  authority  over  the  provision  of 
CERCLA  violated.  If  another  agency  has 
authority  concerning  the  provision 
violated,  the  notice  muat  be  provided  to 
the  head  of  that  agency. 

Section  326  of  Title  in  of  SARA 
provides  that  notice  is  to  be  provided  to 
the  Administrator,  as  well  as  the  state 
and  the  alleged  violator.  EPA  proposes 
in  the  rule  that  notice  be  provided  to  the 
Administrator  and  appn^riate  Regional 
Administrator  of  EPA  (or  to  other 
appropriate  agency  ofRcer)  because  the 
Administrator  has  delegated  some 
authority  under  Title  JU  to  the  Regional 
Administrators.  For  purposes  of  Title  HI 
of  SARA.  EPA  recognizes  Indian  tribes 
to  have  the  same  status  as  state 
governors  and  in  some  locations,  the 
Indian  tribe  may  be  a  member  of  the 
local  emergency  plaiming  committees. 
Therefore,  if  the  violation  involves  an 
Indian  tribe  on  an  Indian  reservation, 
the  rule  provides  that  notice  should  be 
provided  to  the  Chief  Executive  Officer 
of  the  Indian  tribe,  or  other  appropriate 
tribal  official  recognized  by  the  Bureau 
of  Indian  Affairs  of  the  Department  of 
the  Interior.  EPA  proposes  in  both  rules 
that  the  notice  include  information 
about  the  proposed  action  so  that  EPA 
will  have  a  basis  to  determine  whether 
intervention  or  other  action  by  the 
United  States,  as  authorized  by  Section 
310  and  Section  326,  is  appropriate 
based  on  the  matters  at  issue  and 
considerations  of  optimal  use  of  Agency 
resources.  For  convenience,  the  rules 
provide  a  list  of  addresses  that  will  be 
frequentiy  used  in  providing  notice  of 
citizen  suits. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.SC.  601  through  61Z  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  which 
describes  die  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
such  circumstances,  a  regulatory  ^ . 
flexibility  analysis  is  not  required.  Hie 
overall  economic  impact  of  these  rules 
on  small  entities  is  small  because  they 
are  procedural  rules  only.  Accordingly.  I 
hereby  certify  that  these  regulations  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
These  regulations,  therefore,  do  not 
require  a  regulatory  flexibilify  analysis. 


E.0. 12201 

Under  Executive  Order  12291.  the 
agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirement  to  prepare  a  Regulatory 
Impact  Analysis,  lie  notice  publ^hed 
today  is  not  major  because  the  rule  will 
not  result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
increased  costs  or  prices,  will  not  have 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  and  innovation,  and  will 
not  significantiy  disrupt  domestic  or 
export  markets.  Therefore,  the  Agency 
has  not  prepared  a  Regulatory  Impact 
Analysis  imder  the  Executive  Order. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  fa^ 
Executive  Order  No.  12291. 

Paperwork  Redudion  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C3501e/ae9.). 

List  of  Subjects  IB  40  CFR  Pails  979  and 

974 

Environmental  protection.  Extremely 
hazardous  substances.  Hazardous 
substances.  Hazardous  wastes. 
Intergovernmental  relations.  Notice 
requirements.  Natural  resources. 
Superfund.  Title  UL 

Dated:  )anuary  13. 1960. 
Lee  M.  Thnmas. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  and  under  authority  of 
Section  310  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  42 
U.S.C.  9650.  Section  328  of  the 
Emergency  Planning  and  Community 
Right-To-Know  Act  (Tide  m  of  the 
Superfund  Amendments  and 
Reauthorization  Act).  42  U.S.C  11046. 
and  Executive  Order  12580  40  CFR  is 
proposed  to  be  amended  by  adding 
parts  373  and  374  as  follows: 

PARTS  373-PRIOR  NOTICE  OF 
CITIZEN  SUITS 

373.1  Purpose. 

373. 2  Service  of  notice. 

373. 3  Contents  of  notice. 

373. 4  Tuning  of  notice. 

373.5  Copy  of  complaint 

373.6  Addresses. 

Autfaority:  Sec  3ia  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act  42  U.S.C  9668. 
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Section  S10  of  lh«  Comprahcnaiv* 
EnvironaMntal  RmpooM. 
Compmsatlon.  and  UabUity  Act  ■• 
•m«nd«d  by  Um  Soparfond  Amamtoaata 
and  Raauthodalion  Act  of  1980. 
authoffina  dvil  action  by  any  panoo  to 
anforoa  Iha  Act.  Thata  civil  action*  aiay 
ba  broufht  atainsi  anv  panoo  (including 
tha  Unitad  S«alaa,  and  any  othar 
fovenuncntal  Inatnunantalily  or  afaocy. 
to  the  extent  parmittad  by  tba  Elavanth 
AmandoMOt  to  tha  Constitution),  whara 
thara  la  aUafMl  to  ba  any  violation  of 
any  ttandaid.  rafulation.  cooditioa 
raquiramant  or  order  which  haa  bacooM 
affactlva  pursuant  to  tha  Act  (indudinf 
any  provtokm  of  an  agraamant  undar 
•Ktioa  laa  relating  to  Fadaral 
fadlitias):  and  against  tha  Praaldant  or 
any  othar  ofRcar  of  tha  Unitad  Stataa 
(including  tha  Administrator  of  tha 
Environmental  Protection  Agency  and 
tha  Administrator  of  tha  Agtncy  for 
Toxic  Subsuocas  and  Disease  Registry) 
where  there  is  alleged  a  failure  to 
pel  form  any  act  or  duty  under  this  Act 
indudii^  an  act  or  dutv  undar  sactkm 
120  (relating  to  Federal  fadlitles).  but 
not  including  any  act  or  duty  under 
aection  311  (relating  to  reaaarch. 
development  and  demonstration).  Tbaaa 
civil  actions  under  section  SIO  are  to  be 
filed  in  accordance  with  the  rales  of  the 
district  coun  In  which  the  action  is 
instituted.  The  purpose  of  this  pert  is  to 
prescribe  procedures  governing  the 
notice  requirements  of  subsections  (d) 
and  (e)  of  section  310  as  s  pieiequislte 
to  the  cammencement  of  such  actiona. 


fSTlLl    •arvlaeali 

(a)  V Motion  ofttandant  nguhUon, 
condition,  requirement  or  order.  Notioa 
of  intent  to  file  suit  under  sabeectlon 
310(aMl )  of  the  Act  shall  be  served  by 
registered  mail  return  racetot  raqoaalad. 
sddrasaed  ta  or  by  personal  aandoa 
upon,  an  alleged  violator  of  any 
standard  regulation,  condition, 
requirement,  or  order  which  baa  becooie 
effective  pursuant  to  thia  Act  in  the 
following  manner 

(1)  If  the  alleged  violator  is  a  privsle 
individual  or  corporation,  notioa  shall  ba 
served  upon  the  person  alleged  to  be  in 
violation.  A  copy  of  the  notice  shall  be 
mailed  to  the  head  of  the  authorized 
Federal  agency  (if  the  authorltad  agency 
is  the  Environmental  Protection  Agency 
then  to  (he  Administrator  of  the 
Environments!  Protection  Agency  and 
the  Regional  Administrator  of  the 
Environmental  Protection  Agency  lor 
the  Region  in  which  the  violatian  is 
alleged  to  have  occurred)  and  tha 
Attorney  General  of  the  State  in  whkh 
the  vioUtion  is  alleged  to  heve  uccMnad. 
If  the  alleged  viotator  is  a  oarporatloai.  a 


copy  of  the  notice  shall  also  be  mailed 
to  the  registered  agent  if  any.  of  that 
corporation  in  tba  State  in  which  such 
viotatloa  U  allagod  to  have  occurred. 

(2)  If  tha  alleged  violator  Is  a  State  or 
local  agency,  notice  shall  be  served 
upon  the  bead  of  that  agency.  A  copy  of 
the  notice  shall  be  mailed  to  the 
Attorney  General  of  the  State  in  which 
tha  vtolatioB  is  alleged  to  have  occurrad 
and  die  head  of  tha  authorixad  Federal 
agency  (if  die  aatboriaad  egency  ia  tha 
Environmental  IVolactfaio  Agency  than 
to  the  Admlniatrator  of  tha 
Environmental  ftdacdop  Agency  and 
the  Ra«k»al  Adafaiiatratar  of  Um 
EnvtronoMntal  Protection  Agency  for 
the  R«fk»  in  which  the  violation  Is 
aUeged  to  have  occurred). 

(3)  If  the  allofid  vioblor  is  a  Fadaral 
agency,  nodce  shall  ba  served  upon  the 
head  of  the  agency.  A  oopy  of  tha  nodoa 
shall  ba  mailed  to  Um  bead  of  die 
authoriMd  Federal  agency  (if  Um 
authoriaad  agency  is  the  Environmental 
Protection  Agency,  then  to  the 
Administrator  of  the  Environmental 
Protection  Agency  and  to  Um  Regional 
Administrator  of  Um  Environmental 
Protection  Agency  for  the  Region  in 
which  the  violation  Is  alleged  to  hava 
occurred)  and  the  Attorney  General  of 
Um  State  in  which  Um  violation  is 
alleged  to  have  occurred. 

(b)  Failure  to  act  Service  of  notice  of 
intent  to  file  suit  under  subsection 
S10(aN2)  of  Um  Act  shall  be 
accomplished  by  registered  mail  return 
receipt  requested,  addreeead  to.  or  by 
peraonel  service  upon.  Um  epptopriete 
officer  of  Um  egency  of  Um  United  Stales 
(indudiiv  Um  Admhiistrator  of  the 
Environmental  Protectioo  Agency  or  the 
Administrator  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry). 

(c)  Notioa  given  in  acoordanoa  with 
Um  provisions  of  Uiis  part  shall  ba 
considered  to  have  bean  served  on  tha 
date  of  receipt  If  servioe  waa 
sccorapUshed  by  mmW.  the  date  of 
receipt  will  be  considered  to  be  the  date 
noted  on  the  return  receipt  card. 


%tn.%   Canlenlsali 

(a)  Violation  ofetandard.  regulation, 
condition,  requirement  or  order.  Notice 
regarding  an  alleged  violatian  of  a 
standard,  regulation,  condition, 
requirement  or  order  (including  any 
provision  of  sn  agreement  under  section 
12a  ralatii«  to  Federal  facilities)  which 
has  beoome  effective  under  this  Act 
shall  include  sufRdent  information  to 
allow  the  recipient  to  identify  the 
spedflc  standard.  reguleUon.  condition. 
raqulraoMnt  or  order  (Including  any 
proviaion  of  an  agreenMnt  under  section 
120.  relating  to  Federal  taciUties)  which 
has  allege<Uy  been  violated.  Um  activity 


alleged  to  constitute  s  violation,  the 
lume  and  address  of  the  site-facility,  if 
knowiu  the  person  or  persons 
responsible  for  the  aUeged  vioiaUon.  the 
date  or  dates  of  the  vioUtion.  and  the 
full  name,  address,  and  telephone 
number  of  the  person  giving  notice. 

(b)  Failure  to  act  Notice  regarding  an 
alleged  faUure  of  the  President  or  other 
ofTioN'  of  the  United  Ststes  to  perform 
sn  act  or  duty  which  is  not  disoetioiMry 
under  Um  Act  shall  identify  the 
provisiofu  of  the  Act  which  requira  such 
set  or  create  such  duty,  shall  deacribe 
with  reaaonable  spadfldty  tha  action 
taken  or  not  taken  by  the  President  or 
other  officer  which  is  daimed  to 
oonsUtute  a  failure  to  perform  the  set  or 
duty,  shall  identify  the  Agency  and 
name  and  title  of  the^Offioen  failing  to 
perform  the  act  or  duty,  knd  shall  state 
ths  full  name,  address,  and  telephone 
number  of  the  person  giving  the  notice. 

(c)  Identification  ofcouneel.  The 
notice  shall  state  the  iMme,  eddresa.  and 
telephoiM  munber  of  the  legel  oouiMel.  if 
any,  repreaenting  the  person  giving  the 
notice. 

ttnA  TlnringefneMeo. 

(a)  Violation  ofetandard,  regulation, 
condition,  requirement  or  order.  No 
action  may  be  ooramenoed  uitder 
subsection  310(a)(1)  of  Um  Act  before  00 
days  after  the  plaintiff  has  given  notice 
of  the  violation  as  spedPied  in  this  part 
No  sction  may  be  commenced  under 
subeectioo  S10(aMl)  of  the  Ad  if  Um 
President  or  his  or  her  delegete  has 
commenced  sftd  is  diligenUy  prosecuting 
an  sction  under  the  Act  or  under  the 
Solid  Waste  Disposal  Act  42  U.&C  8001 
et  aeq..  to  require  compliance  «vith  the 
standard.  regulaUon.  condition, 
requirement  or  order  concerned 
(including  any  provision  of  an 
agreement  under  section  120). 

(b)  Failure  la  act  No  action  may  be 
commenced  under  subsection  310(a)(2) 
of  the  Act  before  60  days  after  the 
plaintiff  has  given  notice  of  the  failure  to 
ad  as  specified  in  this  part 


isnM  Caryai< 

At  the  time  of  filing  an  action  under 
this  Act  the  plaintiff,  if  other  than  the 
United  States,  must  provide  a  copy  of 
the  complaint  to  the  Attorney  General  of 
the  United  States  and  to  the 
Administrator  of  the  Environmental 
Protectioo  Agency. 


ISTXt 

Administrator.  US.  Environmental 
Protection  Agency.  401  M  Street  SW. 
(A-lOO).  Washington,  DC  20400 

Regional  Administrator,  Region  I,  U3. 
Environmental  Protection  Agency. 
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John  F.  Kennedy  Building.  Room  2203, 

Boston,  MA  02203 
Regional  Administrator,  Region  D.  U.S. 

Environmental  Protection  Agency,  28 

Federal  Plaza,  Room  930,  New  York. 

NY  10278 
Regional  Admiidstrator.  Region  HI.  U.S. 

Environmental  Protection  Agency.  841 

Chestnut  Street  PhUadelphia,  PA 

19107 
Regional  Administrator,  Region  IV.  U.S. 

Envinmmental  Protection  Agency.  345 

Courtland  Street  NE.,  AUanta,  GA 

30365 
Regional  Administrator.  Region  V,  U.S. 

Environmental  Protection  Agency.  230 

SouUi  Dearborn  Street  Chicago,  U. 

80804 
Regional  Administrator,  Region  VI.  US. 

Environmental  Protection  Agency. 

1445  Ross  Avenue.  12th  Floor.  Suite 

120a  Dallas.  TX  75202-Z733 
Regiooal  Administrator,  Re^on  Vn.  U.S. 

Environmental  Protection  Agency.  728 

Miimesota  Avenue,  Kansas  City,  KS 

86101 
Regional  Administrator,  Region  Vm, 

U.S.  EnviroimMntal  Protection 

Agency.  990  ISUi  Street  Suite  500, 

Denver,  CO  80202-2405 
Regional  Administrator,  Region  IX.  US 

Bavironmental  Protection  Agency,  215 

F^vmont  Street  San  Ftandsoo,  CA 

94105 
Regional  Administrator,  Region  X.  US 

Environmental  Protection  Agency, 

1200  SixUi  Avenue,  SeatUe,  WA  98101 
Administrator.  Agency  for  Toxic 

Substances  and  Disease  Registry. 

Center  for  Disease  Control,  200 

Independence  Avenue,  SW., 

Washington,  DC  20201 

PART  S74-PRiOR  NCmCE  OF 
CITIZEN  SUITS 

374.1  Purpose. 

374.2  Service  of  notice. 

374.3  Contents  of  notice. 

374.4  Timing  of  notice. 
3743  Addmaes. 

Aathofity:  Sec  320,  Emergency  Planning 
and  Community  Right-to-Know  Act  (Title  III 
of  tlie  Superfund  Amendments  and 
Reauthorization  Act),  42  US.C  11046. 


fS74.1 

(a)  The  purpose  of  this  part  is  to 
prescribe  procedures  governing  the 
notice  requiremenU  of  subsection  (d)  of 
section  328  of  the  Emergency  Planning 
and  Community  Right4o-Know  Act 
(Tide  in  of  the  Superfimd  Amendmente 
and  Reauthorization  Act)  as  a 
prerequisite  to  the  commencement  of 
such  actions. 

(b)  Citizen  suits.  Section  326  of  the 
Ad  auUiorizes  dvU  action  by  any 
person  to  enforce  the  Act  These  dvU 


actions  may  be  brought  against  the 
following: 

(1)  An  owner  or  operator  of  a  facility 
for  failing  to — 

(i)  Submit  a  foUownp  emergency 
notice  under  section  304(c), 

(ii)  Submit  a  material  safety  data 
sheet  or  a  list  under  section  311(a). 

(iii)  Complete  and  submit  an  inventory 
form  under  section  312(a)  containing  tier 
I  information  as  described  in  section 
312(d)(1),  or 

(iv)  Complete  and  submit  a  toxic 
chemical  release  form  under  section 
313(a): 

(2)  The  Administrator  of  the 
Environmental  Protection  Agency  for 
failing  to — 

(i)  Publish  inventory  forms  under 
section  312(g). 

(ii)  Reqxmd  to  a  petition  to  add  or 
delete  a  chemical  under  section  313(eXl) 
within  180  days  after  receipt  of  the 
petition, 

(iii)  Publish  a  toxic  chemical  release 
form  under  section  313(g). 

(iv)  Establish  a  ooaq>uter  database  in 
accordance  with  section  313(j), 

(v)  Promulgate  trade  secret 
regulations  imder  section  322(c),  or 

(vi)  Render  a  decision  in  response  to  a 
petition  under  section  322(d)  within  9 
months  after  receipt  of  the  petition:  or 

(3)  The  Administrator  of  Um 
EnviroimMntal  ftotection  Agency,  a 
State  Governor,  or  a  State  emergency 
response  commission,  for  failing  to 
provide  a  mechanism  for  public 
availability  of  information  in 
accordance  with  section  324(a). 

1 974,2   Sarvioa  of  notioa. 

(a)  Owner  or  operator.  Notice  of 
intent  to  file  suit  under  subsection 
326(a)(lMA)  of  Uie  Ad  shaU  be  served 
by  registered  mail  return  receipt 
requested,  addressed  to,  or  by  personal 
service  upon  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
State  in  which  Um  alleged  violation 
occurred,  and  the  alleged  violator  in  the 
following  maimer 

(1)  If  the  alleged  violator  is  a  private 
individual  or  corporation,  notice  shall  be 
served  upon  the  owner  or  operator  of 
the  facility  alleged  to  be  in  violation.  A 
copy  of  the  notice  shall  be  mailed  to  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Regional 
Administrator  of  the  Environmental 
Protection  Agency  for  the  Region  in 
which  the  violation  is  alleged  to  have 
occiured,  and  the  Governor  for  the  State 
in  which  the  violation  is  alleged  to  have 
occurred.  If  the  aUeged  violator  is  a 
corporation,  a  copy  of  the  notice  shall 
also  be  mailed  to  the  registered  agent  if 
any,  of  that  corporation  in  the  State  in 


which  such  violation  is  aUeged  to  have 
occurred. 

(2)  If  Um  alleged  violator  is  a  State  or 
local  agency,  notice  shaU  be  served 
upon  the  head  of  that  agency.  A  copy  of 
the  notice  shaU  be  mailed  to  the 
Governor  for  the  State  in  which  Um 
violation  is  alleged  to  have  occurred,  the 
Administrator  of  the  Environmental 
Protection  Agency,  and  the  Regional 
Administrator  of  the  Environmental 
Protection  Agency  for  the  Region  fai 
which  Um  violation  is  alleged  to  have 
occurred. 

(3)  If  Um  aUeged  violator  is  a  Federal 
agency,  notice  shaU  be  served  upon  Um 
head  of  the  agency.  A  oopy  of  the  notice 
shaU  be  mailed  to  the  Administrator  of 
the  Environmental  Protection  Agency, 
the  Regional  Administrator  of  the 
Environmental  Protection  Agency  for 
the  Region  in  which  the  violation  ia 
aUeged  to  have  occurred,  and  the 
Governor  for  the  State  in  which  the 
violation  is  aUeged  to  have  occurred. 

(b)  Failure  to  act  Service  erf  notice  of 
intent  to  file  suit  under  subsections  328 
(a)(1)(B)  or  (aMlMC)  of  Um  Ad  shaU  be 

^  accomplished  by  registered  mail,  return 
receipt  requested,  addmsed  ta  or  by 
personal  service  upon,  the 
Administrator  of  the  Environmental 
Protecticm  Agency,  the  State  Governor, 
or  the  State  emergency  respooMe 
commission  (as  tfaie  case  may  be). 

(c)  If  the  alleged  violatian  or  failure  to 
ad  involves  an  Indian  tribe,  an  Indian 
reservation,  or  an  Indian  tribe  in  ite 
capadty  as  a  local  emergency  pUmm^ 
committee,  notice  should  be  served  on 
the  Chief  Executive  Officer  of  the  Indian 
tribe,  or  other  appropriate  tribal  official, 
recognized  by  the  Bureau  of  Indian 
Affain  of  the  United  States  Department 
of  the  Interior. 

(d)  Notice  given  in  accordance  with 
the  provisions  of  this  part  shall  be 
considered  to  have  been  served  on  the 
date  of  receipt  If  service  was 
acconqilished  by  mail,  the  date  of 
receipt  wiU  be  considered  to  be  Um  date 
noted  on  the  return  receipt  card. 

t374.2   Cententaefnollea. 

(a)  Owner  or  operator.  Notice 
regarding  an  aUc^ed  violation  under 
subsection  326(a)(lKA)  shaU  indude 
suffident  information  to  aUow  the 
redpient  to  identify  the  specific 
requirement  which  has  allegedly  been 
violated,  the  activity  aUeged  to 
constitute  a  violation,  the  person  or 
persons  responsible  for  Um  alleged 
violation,  the  date  or  dates  of  ibe 
violation.  Um  name  and  address  of  the 
site,  and  the  fuU  name,  address,  and 
telephone  number  of  the  person  giving 
notice. 
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(b)  Adminiatrator  or  Stat*.  Notice 
Nfudinf  an  alUfed  taihwt  by  tb* 
Adminiatrator  of  tba  BnviiwuBaatal 
ProloctkM  Afiaqr.  •  Stat*  Covamor.  or 
a  Stata  aoMtfaocy  raapooaa 
oommiaalnn  to  parfora  oertaln  acttoaa 
ipadflad  tai  aubaacttoM  3aB  (aMlXB)  or 
(•NINQ  of  tha  Act  ahaU  Idantlfy  tlta 
ptovlakMia  of  tba  Act  whlcb  raquira  such 
actioik  ahall  daacrtba  wltb  raaaonabto 
apacifldty  tba  action  not  parfonnad 
■ball  kWntlfy  tba  afaocy  and  nama  and 
Utla  of  tba  oinoar.  and  tball  atata  tba  full 
naoM.  addraaa.  and  taiapbona  numbar  ol 
tba  paraon  ^vtna  tba  notio*. 

(c)  khnithoauon  ofcounmL  Tba 
nottoa  abaO  atata  tba  nana,  addraat 
lalapbona  naaabar  of  d>a  tagal  ooMnaal  if 
any.  rapraaanting  tba  ] 
notloa. 

No  action  may  ba  coounaooad  undar 
avbaactlona  SIB  (aNiNA).  (aNiNB).  or 
(aNlNQ  of  tba  Act  baiora  «  d^ra  altar 


tba  plalntlfr  baa  flvan  notloa  of  tba 
^    Itatbiapan 


flMJ 

Adminiatrator.  U.&  ftiyliowital 

Protaction  Afancy.  401  M  Straat  8W. 

(A-IOO).  Waabli^oo.  DC  20M0 
Ragkmal  Adminiatrator.  Ragioa  L  UA. 

Environmental  Protaction  Afancy. 

|ohn  F.  Kannady  Buildint.  Room  2210. 

Boaton.  MA  0009 
Rational  Adminiatrator.  Region  IL  MA. 

bivironmantal  Protaction  Afancy.  H 

Ptdaral  PUaa.  Room  OSa  Now  York. 

NY  10270 

li  Adminiatrator.  Ragloo  Ol.  MA. 
ital  Protaction  Afancy.  Ml 

Gkaatnnt  Street  Pbiladelpbia.  PA 

10107 
Rafional  Adminiatrator.  Ragioa  IV.  U.& 

Bnvirooraental  Protection  Afancy.  940 

Courtland  Straat  NB.  Atlanta.  CA 

30306 
R^loaal  Afbninlatrator.  Region  V.  US. 

Bnvlronmanlal  Protection  Agency.  230 


Soiitb  Dearborn  Street  Chicago.  IL 

ooeo« 

Regional  Adminiatrator,  Regional  VL 
U.&  Environmental  Protection 
Agency.  1446  Roaa  Avenue.  12th  Floor. 
Suite  UOa  Dallaa.  TX  76202-2733 

Riflonal  Adminiatrator.  Region  VU.  U.& 
Environmental  Protection  Agency.  726 
Minneaota  Avenue.  Kanaaa  Qty.  KS 

onoi 

Regional  Adminiatrator.  Region  Vm. 

US.  Environmental  Protection 

Agency.  000  lOth  Street  Suite  80a 

Denver.  CO  00202-2406 
Regional  Administrator.  Region  IX.  MA 

Environmental  Protection  Agency.  216 

Fremont  Street  San  Frandaco.  CA 

•4100 
Ragional  Adminiatrator.  Region  X.  MA 

Environmental  Protaction  Agency. 

1200  Sixth  Avenue.  Seattle.  WA  00101 
ini  Doc.  a»-19»l  PUmI  1-2fr<aft  *:*&  ami 
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DCPARTMOfT  OF  EDUCATION 
S4Cni^Wll01 


I  Education  ProQrani 

;  Department  of  BducatkNi. 
AcnOM:  NoHce  of  Propoeed  Rulemaking. 


r:  The  Secretary  propoaes 
regulations  implementing  Subpart  1  of 
Part  D.  Chapter  1  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  tflOft.  aa  amended  which  provide* 
flnancial  aMistance  to  State  educational 
•gendea  to  meet  the  special  educational 
Mad*  of  migratory  children,  in 
implementing  thia  program,  the 
Secretary  propoaea  to  make  applicable 
appropriate  portions  of  the  Education 
Department  General  AdminiatraUve 
Regulations  (EDGAR). 
OATm  Comments  must  be  received  on 
or  before  March  27, 1980. 
AOONIMM:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Dr.  |ohn  F.  Staehle. 
Director.  Office  of  Migrant  Education. 
Office  of  Elementary  and  Secondery 
Education.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW. 
Room  2145.  FOB  »©.  Washington.  DC 
2030-0135. 

A  copy  of  any  comments  that  concern 
Information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budaet  at  the  address 
listed  in  the  Papemvork  Reduction  Act 
sectloQ  of  this  preamble. 
TON  wiwiii  wwwuTioii  contact: 
Mr.  Joaeph  P.  Bertc^a  Office  of 
Migrant  Education.  Office  of  Elementary 
and  Secondanr  Educatioa  U.S. 
Department  of  Education.  400  Maryland 
Avwitta.  SW.  Room  n4A.  FOB  #8. 
Waahlngtoa  DC  20209-6135.  Tekpbone 
(202)732-4756. 

run  ( 


Overview  of  the  Reeutborisattoa 

On  April  28. 1988.  the  President  signed 
Into  law  the  Augustus  F.  Hawkins- 
Robert  T.  Stafford  Elementary  and 
Secondary  School  Improvement 
Amendments  of  1986,  Pub.  L 100-297. 
Principal  themes  of  this  new  legislation 
are  the  promotion  of  access  to  quality 
education  for  educationally 
diaadvantaged  students  and  excellence 
in  education  for  the  Nation  as  a  whole. 
In  framing  the  legislation.  Congress 
noted  that  Americans  are  becoming 
increasingly  sware  that  enhancing 
educational  opportunities  Is  an 
inveatmeni  in  the  future  of  the  Nation. 
At  the  same  tinM.  there  is  recognition 
that  anything  less  than  a  quality 
education  for  elementary  and  secondary 


students  will  have  severe  and  far- 
reaching  economic  consequences,  such 
as  more  expensive  programs  for 
remediating  older  students:  deficiencies, 
retraining  unskilled  workers,  forgone  tax 
revenues,  and  lost  productivity. 

In  keeping  with  these  themes.  Title  I 
of  the  Hawkins-Stafford  Act  amends  the 
Elementary  and  Secondary  Education 
Act  of  1966  (ESEA)  to  include  a  number 
of  new  and  reauthorized  Federal 
Education  programs.  One  of  lhe«e 
programs  is  Chapter  1  of  Title  II  of  the 
ESEA.  which  reauthorizes  programs 
previously  contained  in  ChiBpler  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1961  (ECLA). 
Subpart  1  of  Part  D  of  Chapter  1.  which 
Iheae  proposed  regulations  would 
implement,  provides  Hnancial  assistance 
to  State  educational  agencies  to  meet 
the  special  educational  needs  of 
migratory  children  of  migratory 
agricultural  workers  or  migratory 
fisher*.  This  asaiatance  is  provided  to 
improve  the  educational  opportunities  of 
those  children  by  helping  them  succeed 
in  the  regular  program,  attain  grade- 
level  proficiency,  and  improve  their 
achievement  in  basic  and  mora 
advanced  skills. 

In  reauthorizing  the  Chapter  1  migrant 
education  program.  Congress  retained 
the  basic  goals  and  structure  of  the 
program.  However,  the  new  law  makes 
certain  changes  that  affect  the  allocation 
of  funds  to  each  State,  the  content  of 
State  and  local  applications,  the  priority 
for  services  given  to  currently  migratory 
children,  the  operation  of  the  State 
program  and  local  projects,  and  Slate 
and  local  evaluation  procedures. 

Spadlk  Oianfss  Raquirad  by  Iba 
Raautbotlsatioa 

State  Alhcotiont.  Section  201.20 
implements  section  1201  of  the  Act. 
which  changes  the  ages  of  migratory 
children  who  may  be  counted  for 
purposes  of  the  Slate  allocation  formula 
m>m  ages  5  through  17  to  ages  3  through 
21.  The  proposed  derinition  of  "children" 
in  I  201.3  is  the  same  as  the  definition 
now  in  34  CFR  204.Z  which  clarifies  that 
migratory  youth  may  be  counted  only 
until  they  graduate  mm  high  school. 

Service  Priorities.  Section  2(n.31 
impleraanU  sactioo  1202(b)  of  the  Act 
which  requires  that  all  currently 
migratory  children  with  special 
educational  needa  (regardleas  of  age)  be 
given  priority  for  services  over  formerly 
migratory  children,  thereby  eliminating 
the  priority  for  program  services  (prior 
to  resuthorization)  of  school-aged 
formerly  migratory  children  over  pre- 
school currently  migratory  children. 
With  respact  to  services  rendered  to 
migratory  preschool  children,  the 


Secretary  propoce*  to  retain  the  current 
Interpretation  that  "instructional 
programs"  for  preschool  children 
(1 201.31(b))  include  developmental 
activities. 

Coordination  With  Other  Programs. 
Section  201.34  implements  section 
1202(a)(2)  of  the  Act  which  expands  the 
list  of  Federal  programs  with  which  the 
SEA'S  migrant  education  program  and 
local  protects  must  be  coordinated. 
Programs  with  which  coordination  must 
be  sought  now  include  the  High  School 
Equivalency  Program  and  the  College 
Assistance  Migrant  Program  authorized 
by  the  Higher  Education  Act  section  402 
of  the  |ob  Training  Partnership  Act.  the 
Education  of  the  Handicapped  Act  the 
Community  Services  Block  Grant  Act 
the  Head  Start  Program,  the  Migrant 
Health  Program,  and  all  other 
appropriate  programs  of  the 
Oiepartments  of  Education.  Labor,  and 
A^culture.  In  addition,  consistent  with 
section  1012(b)  of  the  Act  i  201.36(e)  of 
the  proposed  regulations  would  require 
SEAs  and  subgrantees  to  provide  time 
and  resources  for  frequent  and  regular 
coordination  of  the  migrant  education 
program  curriculum  and  that  of  the 
regular  instructional  program,  and  to 
maximize  the  coordination  of  migrant 
education  program  services  with  those 
provided  to  address  the  needs  of 
children  with  limited  English  pronciency 
and  handicapping  conditions. 

Relationship  to  requirements  affecting 
the  Chapter  1  local  educational  agency 
program.  Section  1202(a)(3)  of  the  Act 
maintains  the  existing  statutory  pattern 
in  which  Chapter  1  migrant  education 
programs  must  be  implemented  in  ways 
that  are  consistent  with  the  basic 
objectives  of  several  requirements  for 
the  Chapter  1  basic  LEA  grant  program. 
Applicable  portions  of  the  Act  include 
section  1011  (other  than  subsection  (b)) 
on  uses  of  funds,  section  1012  on  SEA 
and  LEA  assu^vnces  and  applications, 
section  1014  on  eligible  children, 
including  assessment  of  needs,  section 
1013  on  Rscal  requirementa,  and  subpart 
2  of  Part  F  of  the  Act  which  includes 
general  provisions  applicable  to  State 
administration.  Where  applicable,  these 
proposed  regulations  incorporate  these 
Chapter  1  provisions  either  by  reference 
or  by  summarizing  their  content 

Definition  of  Formerly  Migratory 
Children.  Under  previous  legislation, 
children  who  once  had  been  eligible  to  . 
be  counted  as  currently  migratory  could 
be  counted  or  served  as  formerly 
migratory  children  only  if  they  were 
fouiid  to  be  residing  In  areas  served  by  a 
migrant  education  project  Because  the 
naw  legislation  omits  this  requirement 
that  provision  has  been  deleted  from  the 
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definition  of  a  fbnnarly  migratory  diild 
in  1 201.3.  Tharefbre.  diildren  who  are 
no  longer  currently  migratory  would 
qualify  aa  formerly  migratory  children 
for  up  to  five  years  regardless  of  where 
they  reside  in  the  State. 

Identification  and  Enumeration  of 
Migratory  Children.  Section  1201  of  the 
Act  speciiBcally  includes,  as  eligible  to 
be  counted  and  served,  children  of 
migratory  agricultural  dairy  woiiers. 
The  proposed  definition  in  1 201J3  has 
been  modified  to  reflect  this  statutory 
language. 

Section  1201(b)  of  the  Act  allows  the 
SEA  a  five  percent  standard  error  rate  in 
the  "Information"  it  submits  to  the 
Migrant  Student  Record  Transfer 
System  on  migratory  children.  These 
proposed  regulations  implement  this 
provision  in  two  respects.  Section 
201.20(a)  would  clarify  an  SEA's 
entitlement  to  receive  its  full  projected 
grant  award,  subject  to  the  five  percent 
leeway  in  the  accuracy  of  its  eligibility 
determinations  for  all  children  in  the 
State  whom  it  considers  to  be  migratory. 
Section  201.30(c)  would  incorporate  this 
five  percent  tolerance  level  in  the 
system  the  SEA  must  maintain  to  ensure 
the  correctness  of  its  eligibilify 
information. 

Section  1201(b)(2)  of  the  Act  cequires 
the  Secretary  to  develop  a  national 
standard  form  for  certifying  migrant 
student  eligibilify.  In  an  effort  to 
improve  current  practices,  the 
Department  in  cooperation  with 
Migrant  Education  Program  Directors 
and  other  interested  parties,  has 
undertaken  an  effort  to  revise  current 
nonregulatory  guidance  on  the 
identification,  recruitment  and 
documentation  of  eligible  migratory 
children.  The  Department  plans  to 
develop  and  (&Mbute  a  proposed 
standard  c«1ification  form  after 
publication  of  these  regulations  and 
after  completion  of  the  process  to  revise 
the  nonregulatory  guidance. 

Parental  Involvement  In  accordanoe 
with  section  1202(a)(4)  of  die  Act 
i  201.35(a)  and  (b)  would  continue  the 
requirement  that  SEAs  and  LBAs 
establish  and  appropriately  consult  with 
parent  advisory  councils,  but  only  for 
programs  extending  for  the  duration  of 
the  school  year.  In  addition  (  201,35(c) 
by  requiring  consistency  with  the 
requirements  in  34  CFR  200.34. 
published  October  21. 1986,  in  the 
Federal  Register  (53  FR  41466)  reflecU 
the  statutory  requirement  that  all 
migrant  education  programs  and 
projects  be  carried  out  in  a  manner 
consistent  ¥dth  the  parental 
involvement  requirements  for  the 
Chapter  1  basic  grant  program  for  LEAs 
contained  in  section  1016  of  the  Act. 


Annual  Needs  Assessment  In 
accordance  nvith  section  1014  of  the  Act 
f  201.32  would  be  revised  to  require  that 
diildren  with  the  greatest  special 
educational  needs  (including  library 
resource  needs)  be  identified  on  the 
basis  of  educationally  related  objective 
criteria  that  include  uniformly  applied 
written  or  oral  testing  instnunents. 

Exclusions  from  supplement-not- 
supplant  and  comparabitity 
requirements.  In  accordance  with 
section  1016  of  the  Act  S  201.45  of  the 
proposed  regulations  would  continue  to 
permit  an  L£A  to  exclude  State  and 
local  funds  spent  for  compensatory 
education  in  determining  compliance 
with  the  suppleraent-not-supplant  and 
comparabiUfy  requirements.  The 
Secretary  would  determine  in  advance 
whether  a  State  program  meets  certain 
requirements  in  order  to  be  excluded, 
and  the  SEA  would  make  similar 
determinations  for  local  programs. 

State  complaint  procedures.  Section 
201.47  of  the  propoised  regulations  would 
require  States  to  develop  and  implement 
procedures  for  resolving  complaints  at 
State  and  local  levels.  Ilie  Secretary  has 
added  this  section  in  resptHise  to 
language  in  the  conference  report 
aooompanying  the  Hawkina-Stafford  Act 
recommending  that  the  Secretary  "issue 
amended  regidations  making  34  CFR 
76.780-783  applicable  to  Chapter  1." 
RR.  Rept  100th  Cong..  2d  Sees.  341 
(1968).  The  Secretary  has  proposed,  in  a 
notice  of  proposed  nilemaking. 
published  August  16 1988,  in  the  Federal 
RagiMar  (53  FR  3180)  to  remove  the 
complaint  procedures  fiom  78  and  to 
retain  those  procedures  only  in 
regulations  for  the  specific  programs  to 
which  they  apply.  Rather  than  repeating 
the  complaint  provisions  currently  in 
Part  76,  however,  the  Secretary  has 
attempted  in  |'201.46  to  implement  the 
conferees'  intent  that  States  develop  and 
implement  procedures  to  resolve 
complaints  while  affording  States 
maximum  flexibilify  in  tailoring  those 
procedures  to  fit  the  needs  of  the  State 
and  its  subgrantees. 

Assignment  ofpersormel  to 
supervisory  duties.  In  accordance  with 
section  1453  of  the  Act  I  201.49 
would  limit  to  sixfy  minutes  ot  one 
period  per  day  the  time  that  migrant 
education  personnel  may  be  assigned  to 
supervisory  duties.  Time  spent  cm 
supervisory  duties  could  be  calculated 
on  a  daily,  weeldy,  monthly,  or  annual 
basis.  The  proposed  regulations  define 
supervisory  duties  to  include 
supervision  of  halls,  playgrounds, 
lunchrooms,  study  halls  and  other 
similar  activities. 

SEA 's  authority  to  regulate.  In 
accordance  with  section  1451  of  the  act 


proposed  i  201.46  contains  provisions 
related  to  State  rulemaking  authorify.  In 
satisfying  the  requirement  in 
S  201.46(bK5),  relating  to  a  committee  of 
practitioners,  an  SEA  may,  but  is  not 
required  to,  use  the  same  committee  it 
uses  for  rulemaking  under  the  basic 
Chapter  1  LEA  grant  program.  In  section 
1202(a)(3)  of  the  Act  Congress 
determined  that  SEAs  were  to 
administer  and  carry  out  their  migrant 
education  programs  "consistent  with  the 
basic  objectives"  of  subpful  2  of  part  F 
of  Chapter  1,  which  includes  section 
1451(a)(2).  Section  1451(a)(2)  contains  an 
expteu  limitation  on  States'  authorify  to 
regulate  local  school  districts'  decisions 
regarding  various  matters,  such  as  grade 
levels  to  be  served,  basic  sluUs  areas  to 
be  addressed,  and  instructional 
materials  to  be  used,  as  part  of  their 
Chapter  1  programs.  The  basic  objective 
of  this  provision  would  appear  to  be 
prevention  of  unwarranted  State 
intrusi(m  into  decisions  traditionaUy  left 
to  the  local  school  district 

Hoawever,  under  Section  1201  and  1202 
of  the  Act  the  SEA  is  responsible  both 
for  administering  and  operating  the 
State's  Chapter  1  program  for  migratory 
children  under  the  terms  of  an  approved 
state  application.  While  section  1201(a) 
permits  the  SEA  to  perform  tiiis  function 
throu^  subgrants  to  LEAs  or  other 
operating  agencies,  it  need  not  do  so. 
Hence,  regardless  of  whether  it  chooses 
to  select  an  LEA  to  operate  an 
individual  migrant  education  program, 
the  SEA  is  responsible  for  that 
program's  operation. 

The  Secretary  encourages  SEAs  to 
continue  to  provide  LEAs  and  other 
local  operating  agencies  with  flexibilify 
and  discretion  in  as  many  aspects  of 
their  migrant  education  programs  as  is 
possible.  Nevertheless,  the  SEA  must  be 
able  to  retain  authorify  to  establish  rules 
and  policies  that  legitimately  relate  to 
its  statutory  responsibility  for 
administering  and  operating  the  state's 
migrant  education  program.  This  is 
particulariy  true  in  areas,  statewide 
needs  of  migrant  children  (see,  for 
example,  proposed  (  201JS(\>]  on 
amounts  of  a  subgrant  to  an  I£A)  and 
intrastate  and  interstate  coordination 
efforts  where  the  SEA  must  implement  a 
statewide  program.  Therefore, 
consistent  with  the  basic  objectives  of 
section  1451(a)(2]  of  the  Act  the 
Secretary  proposes  in  §  201.46(c)  to 
make  the  statutory  limitations  on  the 
State  rulemaking  applicable  to  the 
Chapter  1  migrant  education  program 
except  where  the  SEA  needs  to  establish 
rules  or  policies  to  permit  it  to 
implement  responsibilities  under  its 
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Summer  Schooi  Formula.  Section  1201 
of  the  Act  continues  the  reqoireniBnt 
that  the  Secretary  adjust  the  full-tiaw 
equivalent  number  of  migratory  children 
who  reside  In  s  State  during  the  summer 
months  to  take  into  account  the  special 
needs  of  those  children  for  summer 
programs  and  the  sdditional  costs  of 
operating  them.  At  the  present  time, 
^As  receive  a  summrr  aifiustment 
credit  of  one  adtfltional  fuO-time 
equivalent  migretory  child  for  each  108 
days  that  migratory  studante  are 
enrolled  to  a  summer  protect  For 
simplicity,  the  Department  has  wanted 
to  avoid  analyzing  cost  information 
relating  to  eadi  summer  migrant 
education  protect  operated  throughout 
the  country.  Therefore,  use  of  this 
fonnula  has  assumed  that  each  summer 
protect  warrants  a  commensurate 
increase  in  a  State's  allocation  of 
program  funds. 

InformatioB  gathered  bom  States 
around  dte  country  Indicates  that  this 
sssumption  may  not  alwaya  be 
warranted.  The  Office  of  Migrant 
Education  has  laamad  of  stmimer 
migrant  mA^mt\nn  protecto  with 
organized  pro^asM  of  iaatniction  that 
do  not  appear  to  warrant  the  full 
summer  aUocadoa  adtustnent  based  on 
the  number  of  stadenU  participating  to 
them.  The  Secretary  believes  that 
matolainiag  the  cuireat  summer 
adtustaianl  formula  to  this  caae  distorts 
tha  siMmer  adiustawato  oa  a  nattoaal 
baste  by  ptoda*  SBAa  that  operate 
summer  pratscto  «dth  axtaafiva 
instructional  onaqwaants,  aad 
presumably  hi^sr  oaata.  at  a  relative 
diaadvaataga  to  SBAa  dial  do  not. 
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summer  adjustment  fonnula.  Section 
201.20(b)  would  establish  a  two-tier 
system  for  making  summer  adjustments 
to  the  basic  allocation  formula.  Children 
partidpating  to  totensive  summer 
projects,  those  with  components  of 
organized  instruction  for  minimum  daily 
or  weekly  durations,  would  conttouc  to 
generate  the  same  summer  adjustment 
for  their  State  as  they  do  now.  However, 
children  partidpating  m  less  totensive 
summer  projecto  would  generate  an 
addittonal  adjustment  on  the  basis  of 
one  half  an  additional  full-time 
equivalent  migratory  child  for  each  100 
dajfs  that  migratory  stodents  ara 
enrolled  to-the  summer  project 

Amount  of  a  Su^rOnt  ia<uiJ£A.  to 
the  past  some  States  have  U8e2r*~"~  — 
aUocation  formulas  that  distribute  funds 
to  local  projecto  on  the  basis  of  the  total 
number  of  migratory  diildren.  or  the 
coste  of  protecte  to  aieet  their  special 
educational  needs,  without  regard  to 
whether  those  children  are  cunendy  or 
fonneriy  migratory.  Given  the  emphasis 
the  new  statote  places  on  firat  serving 
children  who  are  currently  migratory, 
the  Secretary  proposes  to  requue  SBAs. 
on  a  Statewide  basis,  to  distnouu 
program  funds  to  ways  that  will  place 
primary  importance  on  meeting  the 
needs  of  currently  migratwy  children. 
Therefore,  f  201.25  would  require  that 
the  formula  an  SEA  uses  to  determine 
the  amount  of  a  sobgrant  to  an  LEA  or 
other  operating  agency  reflect  the 
priority  the  statote  gives  to  serving  first 
all  cumndy  migratory  children  to  need 
of  services. 

7>«atoien/  of  the  Content  of  the  SEA 's 
Application.  Section  1202(b)  of  the  Act 
oontinaes  the  requirement  that  the 
Secretary  determme  that  an  SEA's 
inogram  and  projecto  will  meet 
enumerated  statotory  criteria  before 
awarding  an  SEA  a  migrant  educattmi 
program  grant  Section  201.12(a}  of  the 
current  migrant  education  program 
regulattons  contains  the  list  of  existing 
requiremento  for  a  SEA's  applicattoa 
Rather  than  conttoue  to  repeat  to 
regulationa.  the  application  content 
requirenwnte  now  contained  to  section 
ia02(a),  ^  Secretary  has  deteimtoed 
that  appUntion  fotms  qtedfying  the 
statatorily  required  infonnation  will  be 
prepared  and  distributed  to  all  SBAs. 
Fiudter.  the  remaining  porttons  of 
i  201.12  oonoeming  amending  and 
updating  applicationa  have  been 
incorporated  toto  1 201.11.  Therefore, 
the  Secretaiy  propoees  to  remove 
1201.12. 

Those  pottiooa  of  section  1202(a)  dwt 
oontato  program  requiremento  that  are 
not  addressed  elsewhere  to  theee 


proposed  regulations  are  addressed  to  a 
proposed  new  {201.36. 

Applicability  of  EDGAR.  As  indicated 
in  §  201.2(a),  the  Secretary  proposes  in 
make  the  relevant  parts  of  EDGAR 
applicable  to  programs  under  this  part, 
to  making  this  proposal,  the  Secretary  is 
responding  to  a  need  for  additional 
guidance.  During  the  six  years  that 
EDGAR  has  not  been  applicable  to 
Chapter  1  of  the  ECIA.  SEAs  and  LEAs 
have  asked  the  Department  numerous 
questions  that  are  answered  by  Ihp 
provisions  in  EDGAR.  Moreover, 
without  the  benefit  of  the  guidance  in 
EDGAIt  e  number  of  States  have 
incurred  audit  exceptions  concerning 
fiscal  control  and  hind  accounlabilily. 
The  Secretary  believes  that  making  the 
reievMil  parts  of  EDGAR  applicable  lo 
programs  under'lhie^pactivill  address 
fh«>  need  for  better  guidance  and'  ~~  ^  _ . 
accountability.  Moreover,  the  Secretary 
does  not  believe  this  sction  will  create 
additional  burden  lor  %As  and  LEA» 
because  EDGAR  is  applicable  lo  other 
State-administered  Federal  education 
pTOKrams  and  has  recently  been 
reviewed  with  respect  to  federalism 
:ssu«s  and  burden  reduction,  and  unduly 
burdensome  requirements  have  been 
revised  or  removed 

Spedfically.  the  Secretary  proposes  lo 
apply  Part  7B  (Slate-Adminislered 
Programs),  with  certato  exceptions:  Pan 
77  (Definitions  that  Apply  to  Department 
Regulations):  and  Part  78  (Education 
Appeal  Board),  to  addition,  regulations 
iinplementing  the  new  enforcement 
provisions  in  Part  E  of  the  General 
Education  Provisions  Ad  would  apply 
when  those  regulations  are  promulgated. 
Further,  the  Secretary  proposes  in 
I  201.2(aH4)  to  apply  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  lo  State 
and  Local  Govenunents).  unless  a  State 
formally  adopts  its  own  written  fiscal 
and  administrative  requirements  for      , 
expending  and  accounting  for  funds 
received  by  the  SEA  and  iU  LEAs  under 
this  part  If  a  State  does  not  have  its 
owm  written  requirements  implemented 
by  July  1. 1989,  but  wishes  to  develop 
thnn.  the  requiremento  to  Part  80  would 
ai^ly  until  such  time  as  written 
requiremento  are  formally  adopted.  If  a 
State  chooses  to  ap|dy  ito  own  written 
requirements,  those  requiiemente  must 
be  available  for  Federal  inspection,  to  a 
case  where  departmental  oSidals 
determine  that  a  State's  requiremento 
are  not  suffident  the  enforcement 
provisions  to  Part  E  of  GEPA  would 
apply,  tnduding  the  due  process 
provisions  to  that  part  During  the 
transition  period  provided  for  to  section 
14ei(c)  of  die  Ad  Ouly  l.  1968-June  sa 


1989),  a  Slate  may  continue  to  comply 
with  the  requirements  under  Chapter  1 
of  the  ECIA.  The  Secretary  specifically 
invites  comments  on  |  201.2(a)(4). 

Enforcement  Procedures.  Section  3501 
of  the  Hawkins-Stafford  Act  amended 
Pan  E  of  GEPA  lo  provide  for  new 
nnforcemeni  procedures.  The  amended 
l*art  E  requires  the  Secretary  lo 
establish  an  Office  of  Administrative 
Law  Judges  (OALJ)  to  replace  the 
existing  Education  Appeal  Board  and 
sets  out  new  hearing  procedures.  20 
U.S.C.  1234-1234i.  With  the  exception  of 
provisions  regarding  withholding 
actions  and  judicial  review  of  those 
actions,  which  are  superseded  by 
sections  1433  and  1434  of  the  An.  Part  E 
applies  to  the  Chapter  1  Migrant 
Education  Program.  As  a  result,  appeals 
from  cost  disallowance  deasions. 
_  received  by  an  SEA  on  or  a  Her  October 
^S.  IMM^as.well  as  most  other 
enforcement  proceedings  under  ihf 
Chapter  1  Migrant  Education  Prvignnn: 
will  be  Iteard  by  the  GALj.  Proposed 
reeulations  implementinB  Part  E  will 
addr(>s8  whether  wittiholdins  actions 
under  Ihe  Chapter  l  Migrant  Education 
Program  will  also  be  heard  by  the  OAL|. 
The  Education  Appeal  Board  will 
continue  to  hear  appeals  from 
determinations  under  the  Chapter  1 
Migrant  Education  Program  received 
before  October  25 

Proposed  Removal  of  Port  204.  The 
current  l*art  204  contains  general 
definitions  and  administrative 
requirements  that  apply  lo  all  programs 
that  were  authorized  by  Chapter  1  of  Ihe 
EOA.  The  Secretary  has  proposed  in  the 
NPRM  for  the  Chapter  1  basic  grant 
program  for  LEAs  to  remove  Part  204 
and  to  incorporate  its  provisions  in  Ihe 
regulations  governing  each  individual 
program  authorized  by  Chapter  1  of  the 
ESEA  in  order  to  make  those  regulationa 
more  self-contained  and  easily 
understood.  For  the  migrant  education 
program,  the  incorporated  provisions 
are  reflected  in  §  201.2  "R^ulations  that 
apply.**  and  to  {  201.3  "Deftoitions  for     _ 
this  program."  Proposed  |f  201.41 
through  201  JO  contato  several  of  the 
administrative  and  fiscal  provisions 
fonneriy  contained  to  the  removed  Part 
204.  su«di  as  matotenance  of  effort 
supplement-not-supplant  comparabiHty 
and  other  generally  applicable 
provisiooa. 

Maintenance  <^  effort  Sections 
1202(aX3)  and  1018  of  die  Act  reaffinn 
Congress'  totent  that  migrant  educatton 
programs  and  projecto  are  to  be 
admmistered  in  a  manner  that  to 
consistent  with  the  basic  objectives  of 
the  basic  Chapter  1  LEA  grant  program's 
maintenance  of  effort  requirement 
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Uoaw  Hm  OMplv  1  LEA 


•llooatiM  ol  a  LtA  IkM  MM  to 
malnUfai  Bsoal  ■flort  llow^w.  «abin 
thsLIAmati 


to  Stela  nttwtku 


Hat 


kwallyi 

Itaatftoraaponaiblaiw 
tiiufiaimfcw  ailpaliitj 
ttirni^mrt  tka  Stata.  and  Iba  8BA 
ttnllataraHy  datanataiaa  tha  wbpat 
aaount  far  aack  LIA'a  alpant 
adocaMoa  prajact  LIAa  raoatva  aimnt 
tiHp***^  pvoaaoi  tmtd»  al  tba 
dtocratloQafaaSBA. 

Conaaqaantly.  bacaaaa  raqairiof  tha 
8BA  praporttonalahr  to  radaoa  tha 
anoMt  of  a  LBA'sdtocratloMfy 
aabvant  far  tha  LBA'a  fattara  to 
-"'"*«'*  ftacal  affoft  laaaM  la  ha 
tnoooatofrt  with  tha  8BA'»  priaMiy 
lammaihUity  far  aataUtohiat  prar>M 
and  pit>)act8  far  tha  Slata's  —ipalory 
chikban.  tha  Sacratary  haUavaa  that  tha 
maintananca  olaffort  rnulriHiMit 
•hodd  ba  anfaioad  dUfanallr  iw  tha 
Bigraot  adocatioa  propam  than  H  to  far 
tha  baalc  Chaptar  1  LEA  nnt  protram. 

Ona  of  tha  baaic  obiacttvaa  of  tha 

throaih  an  tospoaad  lauiitthw  hi  tha 
amoont  of  ito  prolact  fanda  If  it  falli  to 
maintaia  afbtl  Conairtant  wift  thto 
obiactiva.  tha  Sacratanr  propoaad  in 
I  lOlAl  to  laquira  an  SEA  to  radnoa  bjr 
80  paroaot  tha  amoont  of  aipant 
adocatioa  pN«ram  Amda  LBAs  that  fail 
to  mataitan  Bacal  afhit  niaj  chaiyi  to 
indlroel  ooata.  Tha  Saoataiy  ptopoaar  to 
aaa  tha  iudlfact  ooat  ooBuonant  of  a 
LBA'a  aabfrant  bacaaaa.  Uka  te  UA's 
flacal  affart  it  to  diracHy  Unkad  to 
ovoraH  axpanaaa  tha  LBA  taicar*.  11w 
Sacratary  piopoaaa  a  80  parcant 
ladiKtioa  in  a  LBA'a  aBowabla  takHrael 
ooato  far  ito  hihaa  to  BMlatain  anort  In 
onkr  to  aadanoora  tha  toaportanoa  that 
Coopaaa  haa  plaoad  on  tha 

'  Jhtf.  Saettooa  tOUfb) 
fiha  Act  aiao  lalain  thaaxiatlo( 
It  that  tha  baaic  aMactlva  of 
tha  ooopambflity  laqahaaMBl  far  tha 
baaic  Chapiar  ILEA 

thto  laq^raaaat  hi  I  xn^  by  adopttai 
propoaad  M  era  80048 ' 
ChaptorlUA 


thay  provldat 
aducatloB  i 
of  LEAL 

■tlothoaa 
raoaivaa  bv  olhar  ohilsaa.  Ini 

i  I  aOLlO  araiM  Paqaiia  th 
tanlXA'a 
appUosHoa  far  a  aahpNl.  Hw  8BA 
ilhaltiMLBA'apolloiaa.lf 
,  a»oald  laault  in 

itthaLEAhaa 
maintaiaad  iiacal  affart 

ExecuO're  Onkr  12tn 

Thaaa  propoaad  raoalattoBa  hava  baan 


not 
oriaqaita 

.  Tha  lagalatieaa  would 
lialBMl  la^alraaMnla  to 
tha  propar  axpcnditara  af  pcogpaia 
funds. 

PoparworkRtductiimAGtofUtO 


OrdariaaOLThayi 

majar  baoMHa  Ihiay  da  not  aaat  tha 
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>  80L17, 891  88^  80l.8Qt  8OU0k 
80141  aBI4T,  80U1. 80148. 8014B,  and 

raqoiiaBaali.  Aa  raqntaad  bf  tha 
Paparwork  Radaction  Act  of  IflOOi  tha 
Dapaitmant  of  Education  wtt  ovbarit  a 
copy  of  Ihaaa  aacHona  to  thaOillcaof 
ManaofantandBad9aHCmg}farHa 
twiaw* 

(4«U4^a00l(li» 


TIm  Sacratary  ovtlfiaa  that  thaaa 
propoaad  rajiilatiom  hava  baan 
rayiawad  hi  aooordanoa  with  Bxacotiva 
OrdarUBOe  and  that  thay  do  not  hava  a 
sipilficant  na§atl>a  inqMCI  on  familv 
formation,  malnlananoa.  and  giaral 
waU-bainf.  To  tha  oontrary,  tha  Chaptar 
1  Mipant  Education  nonm  aupporta 
and  atianQthana  tha  family  by  containing 
ttrono  paiantal  Involvamant 
laquiiamanta.  SpadflcaDy.  an  8BA  and 
ito  UMamaal  oiTauip.  In  coordination 
with  paranto  of  parttdpatino  chndran  in 
rofolar  achool  yaor  prormoa.  actlvittoa 
and  prooadnraa  toe  lufmm  paranto  about 

prapams  airport  tha  affarto  of  paianta. 
Indudtaw  tralnlnp  paranto  to  work  wUh 
thair  chuihan  at  hoBM;  train  taachara 
uMi  ocMT  smi  a>  wonc  suocuvviy  wim 


^[to 
informatian 
shoriddbael 


Room  8001  Naw 


Intargonnunental  Keview 

Thto  pro-am  to  8«b)acl  to  tha 
raqahoMBto  of  ExaoaUva  (Mw  12878 
and  tha  malattoaa  hi  »•  era  hrt  79L 
Tha  obfacttvoa  af  Urn  Baaoadva  Onkr  to 
tofaatarantolMiBiwamanlal 


landa 
by         , 
davalopad  by  Stato  aod  kwai 
I  far  ooardlnatton 


far  hu  parthslpattan  af  paranto  amo  lack 
hW  nmracy  Mona  or  wnoaa  uauva 
la^M^a  to  not  b^itoh.  Mruit 
adacaticn  fanda  amy  ba  aaad  to  aappoct 
thaaa  activitiaa. 
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attittanra 

hi  acxardanca  wltfi  tha  onkr.  thto 
docamant  to  tolaadad  to  provlda  aariy 
notiflpatton  af  tha  Dapartmaat'a  apadfic 
plana  and  actiona  far  thto  program.  ' 

Invitation  to  Coaunant  btareatad 
paraona  ara  invltad  to  aabmit  ro'*'tiwnt> 
and  law BianifathwH  ragarding  thaaa 


All 


wiBiiilttad  in  i 


wooldafbell 

tha  mgalaltona  waald  I 


naymaa 
to  thaaa  propoaal  rafuatlona  win  ba 
avaHabla  far  pmmc  Inapactlon.  during 
and  altar  tha  oommant  pattod.  tai  Fadaral 
Offlca  Bnfldtaig  0.  Room  8146. 400 
Maryland  Avanna.  8W..  Wawiugton. 

I  Pndoy  of 


To 
with  tha 


In  complying 
of 


I  nia^itoi  1  LEAjamU 

Ens?-  "^ 


Papal  wink  Kadnctlun  Act  oilOOOand 
thair  ovaran  roqniramant  of  ladodng 
roguMtory  boraan,  ma  Saoralary  In  vitas 
oommant  on  arhathar  thara  amy  ba 

itoi 


Fadaral  Raglator  /  Vol.  54.  No.  1ft  Thuwday.  January  28,  1989  /  Proposed  Rales 


Ltot  of  Subjad.  In  84  CFR  Part  801 

Children,  Coordination.  Education. 
Eligibility,  Evaluation.  Grant  program 
education.  Identification  and 
recruitment.  Local  educational  agendes. 
Migrant  student  record  transfer  system. 
Migratory  children.  Migratory  Workers, 
Needs  assessment  Priorities.  Reporting 
and  recordkeepting  requirements, 
^ledal  educational  needs.  State 
educational  agencies,  Subgrants. 

Dated  January  19, 1980 

(CaUlog  of  Fedml  Doawstic  Aisistanca 
Number  8<uni— Migrant  Education  Basic 
Slate  Poranla  Grant  nogram) 
iF.  Cavaios. 


Secntary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Part  201  as 
follows: 

1.  The  title,  table  of  contenta,  and 
authority  dtation  for  Part  201  are 
revised  to  read  aa  followK 

PART  181-«HAPTER  t-MORANT 
EDUCATION  PBOORAM 


8m:. 

201.1  Pwpoae. 

201.2  Remlatiaaa  that  apply. 
2014  Dofinitiaoa  for  thia  program. 
2014  2014  liteaerved] 


ApplyiBtfaraSlatol 

201.10  EligibiUty  of  an  SEA  to  participate  as 
a  grantee. 

201.11  DocumenU  an  SEA  must  saboiit  to 
receive  a  grant 

201.12  (Reserved] 

201.13  Approval  of  an  SEA'i  sppUcatifln. 

201.14  201.15  [Reserved]. 


Appiyi^toaaSEAforai 

201.10  Docomente  that  an  LEA  must  submit 
to  apply  for  a  sufagrant 

201.17  Submission  of  an  LEA'S  proiect 
applicatioa  to  the  SEA. 

201.18  Approval  of  an  LEA's  proved 
applicaliaa  for  a  subgranL 

201.19  [Iteserved] 


201JiO  Amoaat  available  for  an  SEA  grant 

201.21  DeteiminatioaafanSEAgrant 

201.22  Reallocatioa  of  excess  funds. 

201.23  Amount  available  for  Stote 
adminislrstion. 

201.24  Secretoiy's  special  srrangement  for 
services  (bypssi). 

201.25  Amount  of  s  subgrant  to  an  LEA 
201.2&-201.29  (Reserved) 


201J0  Eligibility  of  a  diikl  to  partidpate. 

20141  Sarvics  priorities. 

20142  Annual  needs  asaessment 
201.33  (Reserved] 

20144  Coordinstion  with  other  migrant 
pra^anw  and  proiects. 


20145  Requiremente  for  parent  involvement 

20146  General  program  requirements. 

20147  20148  (Reserved] 

D   Adiaiiialialliia 


201.40  Proliibition  against  using  October  1 
funds  to  provide  general  aid. 

201.41  Maintenance  of  effort 

201.42  Waiver  of  maintenance  of  effort 
requirement 

201.43  Supplement  not  supplant 

201.44  Comparability. 

201.45  Exduding  special  Stote  and  local 
funds  from  supplement-not-supplant  and 
comparability  determinations. 

201.46  Stete  rulemaking  and  odier  SEA 
responsibilities. 

201.47  Complaint  procedures  for  sn  SEA. 

201.48  Allowable  costs  using  program  funds. 
201.40  Personnel  to  be  asaiffsed  soperviaoty 

duties. 
20140  IVohibition  against  considering 
paymente  under  die  mi^vnt  education 
program  in  determining  Stete  aid. 


Subpart  E-C« 

20LS1  DeaBograpUc  and  evalaatioa  reports. 
20142  EvahatianinfotaMtiantobe 


20143  General  tedmical  standards  for 
evalaatioiL 

20144  Nonpnfect  ooiqieriaoB  poups. 

20145  Sdwniseion  of  sampling  plans. 

20146  Use  of  evaluation  resaltejor  program 
improvement 

Alhwilj  20  UAC  2781-2782.  anleas 
otherwise  noted. 

2.  In  1 201.1.  paragrqA  (a)  to  amendad 
by  adding  "(including  migratoiy 
agricnltunl  dairy  workers)**  after  die 
word  "workers'*  and  the  undesignated 
introductory  text  and  authority  dtation 
are  revised  to  read  as  follows: 


S  201.1 

The  migrant  education  program, 
authorised  by  sections  1201-1202  of 
Chapter  1  of  Title  I  of  ttie  Elementary 
and  Secondary  Education  Act  of  1965  to 
designed  to^ 
•        •        •        •        • 

(Authority:  20  USXl  2781) 

3.  Section  201.2  to  revised  to  read  as 
follows: 


{2014 

The  foDowing  regulations  an>Iy  to  tfie 
Chapter  1 — Migrant  Education  Program: 

(a)  The  Education  Department 
General  Admimstrative  Regulations 
(EDGAR)  as  foDowK 

(1)  34  CFR  Part  76  (State-Admimstered 
Pro^wns)  as  follows: 

(i)  Subpart  A  (General). 

(ii)  Section  7Bul2S  through  70.137 
(Consolidated  Grant  ^iplicatiima  for 
Insular  Areas). 

(iii)  Section  70.401  (Disapproval  of  an 
appUcation— opportunity  far  a  hearing). 

(iv)  Subpart  F  (What  Conditions  Must 
be  Met  by  the  State  and  ito 


Subgrantees?),  except  for  SS  78.650 
through  76.662  (Participation  of  Studento 
Enrolled  in  Private  Schools). 

(v)  Subpart  G  (What  Are  the 
Administrative  Responsibilities  of  the 
State  and  Ito  Subgrantees?).  except  for 
§  76.772  (Other  responsibilities  of  the 
State). 

(vi)  Subpart  H  (What  Procedures  Does 
the  Secretary  Use  to  Get  ComplianceT). 

(2)  34  CFR  Part  77  (Definitions  that 
An>ly  to  Department  Regulations). 

(3)  34  CFR  Part  78  (Education  Appeal 
Board). 

(4)  34  CFR  Part  00  (Uniform 
Administrative  Requiremente  for  Granto 
and  Cooperative  Agreemento  to  State 
and  Local  Govemmento).  unless  a  State 
formally  adopto  ito  own  written  fiscal 
and  admintotrative  requiremento  for 
expanding  and  accounting  for  all  fimds 
received  ^  SEAs  and  LEAs  under  thto 
part  These  requiremento  must  be 
available  for  Federal  faispection  and 
must — 

(i)  Be  sufficiently  specafic  to  oisure 
tfiat  funds  received  under  this  part  are 
used  in  compliance  with  aU  applicaUe 
statatory  and  regulatory  provisions; 

(ii)  Result  in  the  efficient  and  effective 
administration  of  programs  under  thto 
part 

(iii)  Ensure  that  funds  received  under 
dito  part  are  only  spent  for  reasonable 
and  necessary  costo  of  cqierating 
programs  under  thto  part  and 

(iv)  Ensure  that  funds  received  under 
dito  part  are  not  uaed  for  general 
expenaes  required  to  cany  out  other 
responsibilities  of  State  or  local 
governments. 

(5)  34  CFR  Part  81  (CTPA- 
Enforoement). 

(b)  The  regulations  in  thto  part  20L 

(AndMfity:  20  U.S.C  2781. 2831) 

4.  In  i  2014,  new  paragraph  (a)  to 
substituted  for  die  existing  parai^aph 
(a),  and  paragraph  (b)  to  amended  by 
adding  new  introdi»ctory  language:  in 
the  definitioa  of  Tormvly  migratacy 
child**,  die  word  "and**  to  added  at  the 
end  of  paragraph  (1),  paragraph  (2)  to 
removed,  and  paragraph  (3)  to 
redesignated  as  para^vph  (2):  the 
definition  of  "Moratory  agricultural 
worker^  to  revised  by  adding  the  worda 
"(including  dairy  wofk)**  before  the 
pertod  at  die  end  of  the  definition;  i 
definitimu  lot  "Act ",  "Chapter  1**. 
"ChUdren**.  "Ftocal  Year",  and 
"Preschool  Children"  are  added  in 
alphabetical  order;  and  the  audiority 
dtatimi  to  revised  to  read  as  folIowK 

(a)  DefiiUUons  in  the  Ehmaitory  and 
Secondary  Education  Act  The  following 
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t«rnu  uaed  in  this  part  are  dsRiMd  in 

•action  1471  of  the  Act: 

Equipaent 

Free  public  education 

Local  adocatiooal  agency  (LEA) 

Perant 

Paraat  adviaory  ooundl 

Sacfataiy 

Slate  aducatioa  afency  (SEA) 

(b)  Other  tkfinitioim.  lo  addition  to 
tiia  taraa  defined  in  die  appUcaMe 
Nfuletioae  Ualed  in  1 101^  or  refenad 
to  in  perefraph  (a)  of  diie  eectloo.  the 
lbUowii«  deflnitione  abo  apply  to  this 
part 

"AcT  aioene  ElemenUry  and 
Secondary  Bducation  Act  of  1MB.  aa 


*t3iaplar  r  meane  Ckaptv  1  of  TItU  I 
of  the  Act 
•Thlldren"  meene 

(1)  Fhmmm  up  dwoafk  aga  Si  adw  are 
aniitlad  to  a  free  pabMc  educattao 
IkroMhfr^l^  and 

(2)  Piatcbooi  CMMiaB- 

-Ttocal  Year^  BMone  dM  Paderal  flacal 
yeai^-e  period  heglnnlni  on  October  1 
and  ending  on  Hw  fottowinf  Septant 
SO— or  anodtor  ll«ontti  period 
noraully  need  by  die  8BA  for 
laoordkee  pi  ng 


Twecbool  diUdran" 


children 


(1)  Bekm  the  i«e  and  grade  level  at 
whkh  die  agncy  providee  bae  public 

aducetion:  and 

|2)  Of  dM  age  or  grade  level  at  which 
they  can  benefit  froa  en  organised 
instructional  prolan  provided  in  a 
•chool  or  instructional  eettlng. 

(Awtiwritr  »  u^c  m.  rsr  »») 

5.  The  audiority  dutloo  for  |  SOl.lO  ie 
reviead  to  read  aa  foUoiea: 
(AMdMrttr  JO  u&c  zrm) 

e.  Section  aoi  11  ie  emenderi  by 
radaslffiatlng  parapaph  (b|  as  (c)  and 
revising  the  second  eentonoe  of 
rederignaled  parayaph  (c)  to  read: 
*Dwta^  ■ubssqaent  year*.  dM  SEA'S 
application  nuiet  inoorporato  any 
radath^  reports  arising  froB  significant 
chsngss  in  die  naabsr  or  needs  of 
children  to  be  served,  or  dM  servloee  to 
be  provldod.''.  by  revWag  paragraph  (a), 
adding  new  peragraphs  (b)  and  (d).  and 
rerisii^  the  euthority  dlation  to  read  aa 


(a)  Citenil.  An  SEA  dMt  wishes  to 
racelve  funds  under  dde  pari  for  an  SEA 
pragram  designed  to  BMOt  dM  special 
adacattonal  needs  of  ■dgratory  children 
shall  suhnlt  and  annually  update  en 


application  to  the  Secretary  that  OMets 
the  requirements  in  section  lS02(a)  of 
the  Act. 

(b)  SEA  aamirance*.  The  SEA  shall 
also  provide  assurancaa.  which  will 
resMin  in  effect  for  the  duration  of  its 
pertidpetion  in  the  progrem  under  this 
part  Uiat  dM  SEA  will— 

(1)  Meet  dM  requirements  in  Section 
43S(  )  (2)  and  (5)  of  the  General 
Education  Provialone  Act  (GEPA)  aa 
they  relate  to  fiscal  control  and  fund 
accounting  procedures: 

(S)  MM  Om  requirements  of  Section 
ISUfaMS)  of  Chapter  1  regarding  when 
ptaechooi  children  may  be  served; 

(3)  Carry  oat  dM  evaluation 
raiiulieMsnIs  in  ||  lOiSV  dvough  SOI Jft 

(4)  Baeara  dMi  its  suhgrantae  agencies 
ooinnly  with  all  applicable  statutory  and 
reguutory  requirements. 

%  *  •  •  • 

(d)  Fkirther  updating  of  infonnation  in 
Uf  appliootioiL  It  during  dM  course  of 
dM  protect  year,  diara  are  significant 
dwagM  hi  awdMr  or  needs  of  the 
children  to  be  served  or  the  servloee  to 
be  provided.  dM  SEA  shaU  submit  a 
deecrlpdon  of  dwee  changes  to  dM 
Secretory  together  widi  dM  impact  of 
the  chenfes  on  the  Chapter  1  migrant 
education  budget  program  and  profects. 

(Avdwrilr  so  U  J.C  Und(b|  W.  (S).  VZL 
272S(b).  XTtl.  ITU.  2731.  SHKcJI 

lattia  iitoHWMdi 

7.  Sactton  SOl.lS  is  reowvad. 

a  The  audMrity  dtotion  for  i  SOllS  is 
revised  to  read  as  follows: 
(Autkorily:  »  US.C  2781. 27t2) 

|»tii  lAasndedl 

gi  Section  201.10  is  amended  by 
eddli«  "developed  in  ooneultation  with 
teachen  and  parents,  and  that  is"  before 
the  word  "spadftc"  and  revising  dM 
eudiority  dtatlon  to  read  as  follows: 

(AwdMritr  »  U.8.C  2722. 2791) 

la  Section  S01.17  ie  emtff4<H>  by 
revieii«  paragrapha  (bMl).  (bM3).  (bN4). 
(cMl).  and  dM  aadiority  dtotion  to  read 
asfoUowa: 


lafanllAis 


(1  j  informadon  oonslstani  widi  section 
101^)  of  ChMter  1  regarding— 

(iNA)  The  LEA'S  snarato  annual 
assaesmaato  of  the  educadonal  needs  of 
its  catrandy  and  foraMriy  adgratory 
diUdrsKand 

(B)  Hm  general  instructional  program 
goals  dM  LEA  has  eetoblished  to  meet 
the  needs  of  those  children  in  peetest 
need  for  migrant  education  program 
•ervices; 


(ii)  A  description  of  dM  local  Chapter 
1  migrant  education  project  to  be 
conducted:  and 

(iii)  A  deecription  of  the  desired 
outcomes  in  terms  of  basic  and  more 
advanced  skills  that  participating 
children  are  expected  to  master  and  in 
terms  of  related  support  services  the 
LEA  will  provide. 
•        •        •        •        * 

(3)  The  assurances  in  section  1012(c) 
of  Ompter  1  induding  the  prograrti 
requirements  in  ||  20136  and  201.36: 

(4)  The  assurancee  in  section  436 
(bM2)  and  (b)(3)  of  GEPA  as  Uiey  relate 
to  fiscal  control  and  fund  aocponting 
procedures:  and 

Jc)  *  •  • 

(1)  Data  showing  tfMt  Um  L£A  has 
BHintained  fiscal  effori  under  1 201.41: 

(AudMrity:  20  U&C  272t  27m.  2782) 

11.  Section  201.18  is  amended  by 
revising  pargraph  (a)  and  the  authority 
dtation  to  read  as  follows: 


iS01.lt   ApprevBlal  an  lIA's  protect 

(a)  Standard*  for  approval.  (1 )  An 
SEA  BMy  approve  an  LEA's  application 
for  a  subgrant  only  if  it  complies  with 
the  requirements  in  the  Chapter  1 
statute,  the  epplicable  regulations,  and 
the  provisions  of  the  approved  SEA 
application. 

(2)  Before  approving  an  LEA's 
application  for  s  sub^nt  the  SEA  also 
determines  that — 

(i)  The  LEA  has  maintained  fiscal 
effori  in  accordance  with  i  201.41  end 
I  201.42:  and 

(ii)  The  LEA's  salary  schedule  and 
policies  under  i  201.44(b).  if 
implemented,  would  result  in 
compliance  with  the  comparability 
requirement  in  that  section. 

(Autltorily:  20  U.&C  2781.  2782.  2831) 

12.  Section  201.20  is  amended  by 
removing  "141  of  Tide  V  in  paragraph 
(a)(1).  and  adding,  in  its  place.  "1201  of 
Chapter  1  and  the  funds  appropriated 
for  grants  to  States  under  that  section.", 
removing  "141(bMl)  of  Title  P  in 
paragraph  (aM2)  anid  adding,  in  its  place. 
"lS01(bMl)  of  Chapter  1 ".  removing 
"children  aged  five  to  seventeen"  in 
paragraph  (a)(2)  and  adding,  in  its  place, 
"children  (as  defined  in  |  201.3)  aged 
three  through  twenty-one",  adding  the 
sentence  "Ln  submitting  such  data  the 
SEA  shall  not  exceed  s  standard  error 
rate  of  more  than  S  percent  in  the  total 
number  of  children  (full  or  part-time) 
identified  in  accordance  with  the 
provisions  of  i  201  JO  (a)"  at  the  end  of 
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paragraph  (aK2).  and  adding  a  new 
paragraph  (a)(3).  and  revieing  paragraph 
(b)  and  the  authority  dtation  to  read  as 
follows: 


fSDtSO 


(a)  •  •  • 

(3)  If  an  SEA  operates  a  projed  in  a 
•pedfic  locadon  of  the  State  that  is 
designated  to  assist  migratory  children 
while  they  ara  an  route,  alone  or  writh 
memben  of  their  immediate  families,  to 
other  locations,  the  SEA  may  enroll  dM 
child  to  the  M8RTS  or  other  system  of 
records  as  a  resident  of  the  State  only 
for  dM  Ihaitod  petted  dM  child  resides  at 
dMprofedsite. 

SpeckU  mwuner  forwuJa.  (IKi)  The 
Seoetaiy  uses  the  formula  to 
paragraplM  (aN3)  and  (4)  of  diis  section 
to  adjust  the  futt-tima  equivalent  (FTE) 
number  of  migratory  children  who  ara  to 
a  Stete  during  the  summer  months  to 
reflect — 

(A)  The  qpadal  edocational  needs  of 
migialoiy  cofldian  for  summer 


(B)  The  expected  additional  ooeto  of 
operating  thoea  profedi  cowyared  to  the 
ooete  of  operattng  programs  nr  children 
to  the  regular  school  year. 

(ii)  to  makii^  diis  adjustoaent  dM 
Secretary  determines — 

(A)  The  FTE  number  of  ddldren  who. 
on  this  basis  of  dM  bestayailaMe 
information  from  the  MSRTS,  or  other 
system,  are  participating  to  the  State's 
summer  programs:  and 

(B)  The  dnratkn  of  their  partidaption. 

(2)  An  SEA  may  not  eMoll  a  child  to 
dM  MSRTS  or  similar  system  for  the 
purpoee  of  the  adfttstment  refened  to  to 
paragraph  (bXl)  ot  this  section  unless 
the  child  is  putic^ting.  during  the  100 
day  period  between  May  15  and  August 
31.  in  an  organized  program  of 
instniction  that  is  not  part  of  the  regular 
sdiool  year  program.  

(3)  An  SEA  receives  one  adjusted  FTE 
for  every  100  days  that  migratoty 
children,  to  the  aggregate,  participate  to 
the  State's  totensive  summer  school 
program  of  instrucdon.  For  purposes  of 
this  section,  an  totensive  summer  school 
program  of  instruction  is  one  that  is 
operated  for  at  least  3  houra  per  day  or 
15  houn  per  week  during  the  100  day 
eligibility  poiod. 

EMamflm  A  a^gratoiy  child  is  enrolled  in 
■a  organised  fbnrth  grade  reading  program 
provided  in  the  claMroom  setting  15  houra 
each  weak  froaa  June  1  through  |uas  30.  The 
child  iMMiId  earn  for  die  SEA  program  .275 
FTE  (30  day*  divided  by  MO  days). 

(4)  An  SEA  receives  one-half  of  an 
adjiwted  FTE  for  every  100  dajrs  that 
migratory  children,  to  the  aggregate. 


participate  to  any  odier  summer  school 
program  of  instruction. 


.    :  A  ougratoiy  cUU  is  enrolled 
from  Iwie  1  thraugh  June  30  in  a  aelf-paoed 
suppleaMBtal  readiag  program  which  is 
monitored  by  periodic  OMWtings  with  the 
teacher,  possibly  weekly.  The  duld  in  this 
situation  would  earn  for  the  SEA  prapam 
.138  FTE  (15  days  divided  by  100  days). 

(5)  The  Secretary  determines  annually 
the  FTE  number  of  migratory  children 
partic^dng  to  a  Stete's  summer 
program  as  deecribed  to  paragraphs 
(b)(2),  (3),  and  (4)  of  dris  section  and 
adds  that  number  to  the  number  of 
migratory  children  who  resided  to  the 
State  fiill-time  and  the  FTE  number  of 
migratory  children  who  resided  to  dw 
State  part-time  during  the  calendar  year 
preceding  the  July  1  on  which  the  funds 
to  be  allocated  adll  become  available. 
Fot  exanqtie,  the  number  of  dddren 
counted  for  allocation  purposes  to 
calendar  year  1968,  including  the 
number  added  because  of  partidpation 
in  summer  school  programs  of 
instniction,  is  the  number  used  to 
determining,  to  accordance  with  section 
1201  of  Chapter  1.  the  amount  of  each 
State's  allocation  from  the  fiscal  year 
1980  funds  available  on  or  after  ]u^  1. 
1969. 
•        •        •        •        • 

(Authority:  20  V&C  2781, 2782. 2831) 
(201.11    (Amended! 

13.  to  1 201.21.  paragraph  (bM2)  is 
amended  by  removing  "554(aX2)  of 
Chapter  1  or  Section  141  of  Tide  F*  and 
addtog  to  ita  place.  "1201  of  Chapter  1" 
and  the  audiority  dtation  is  revised  to 
read  as  follows: 

(Authority:  20  U.S.C  2781. 2782) 

(201.22   [Amsndedl 

14.  The  authority  dtation  for  1 201.22 
is  revised  to  read  as  follows: 

(Audiority:  20  U.S.C  2781. 2782) 

15.  Section  2(n.23  and  the  authority 
dtation  are  revised  to  read  as  follows: 


{201.23    AflMunt 


tar  State 


Fiunb  for  State  administration,  (a) 
Except  for  programs  under  Part  C  of 
Chapter  1  and  as  provided  m  paragraph 
(b)  of  this  section,  an  SEA  shall  use 
funds  received  under  section  1404(a)  of 
the  Act  for  the  premier  and  effident 
performance  of  ita  duties  under  Chapter 
1. 

(b)  The  %A  may  not  use  more  than  15 
percent  of  the  funds  refierred  to  in 
paragraph  (a)  of  this  section  for  indirect 
costs. 

(Authority:  20  U.S.C  2781. 2782,  2824) 


1101.24   (Amendsdl 

1&  The  authority  dtation  for  i  201.24 
is  revised  to  read  as  follows: 
(Authority:  20  U.S£.  2782) 

17.  Section  201.25  is  revised  to  read  as 
follows: 


SieiJS   Aawuntofa 


toanUEA. 


(a)  An  SEA  shall  determine  dM 
amount  of  a  subgrant  to  an  LEA  or  other 
operatuig  agency  based  on — 

(1)  the  number  of  currenUy  migratory 
children  with  identified  spedal 
educatiimal  needs  who  reside  within  the 
area  by  the  LEA  or  other  agency  to 
suffident  concentrations  to  warrant 
implementation  of  a  migrant  education 
projed  designed  to  meet  their  needs; 

(2)  The  nature,  scope,  and  cost  of  the 
proposed  projed  designed  to  meet  the 
needs  of  tfaeee  currently  migratory 
children; 

(3)  The  availability  of  migrant 
education  funds  to  meet  the  identified 
spedal  educational  needs  of  formerly 
migratoty  diildren  residing  to  or  wi^to 
the  area  served  by  the  LEA  or  other 
agency,  after  the  SEA  has  considoed 
the  costs  of  operating  projeds 
throu^ut  the  State  that  are  designed  to 
meet  the  needs  of  cuirendy  migratocy 
children;  and 

(4)  The  availability  of  fimds  from 
other  sources. 

(b)  to  subgranting  funds  to  LEAs  or 
other  (qierating  agendas  to  meet  the 
needs  of  their  currenUy  migratory 
children  to  accordance  with  paragraph 
(a)  of  this  section.  dM  SEA  may  devdop 
other  relevant  criteria.  These  criteria 
may  indude  the  SEA's  priorities 
concerning  ages,  grade  levels  of  children 
to  be  served,  areas  of  the  State  to  be 
served,  and  types  of  services  to  be 
provided. 

(Authority:  20  US.C.  2731, 2782. 2831) 

18.  Section  20U0  is  amended  by 
redesignating  the  last  sentence  of 
paragraph  (b)  as  paragraph  (c). 
removing  'llowever.  the"  frtira  the 
redesignated  paragraph  (c),  adding,  to 
its  place.  "The",  adding  a  sentence  to 
the  end  of  paragraph  (c).  and  revising 
the  authority  dtation  to  read  as  follows: 


{201.30   ElgMMyofa 


(c)  *  *  *  The  SEA  shaU  ensure  tfiat  dw 
information  is  recorded  on  a  certificate 
of  eligibility  developed  by  the  Secretary 
to  contato  the  minimally  needed 
documentary  information.  The  Secretary 
considers  the  State's  count  of  ite  eligible 
migratory  children,  and  die  total  number 
of  days  of  eligibility  those  children 
accrue  for  the  State,  to  be  corred  if  die 
standard  error  rate  oi  five  (5)  percent  of 


ss. 
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th«  total  numbw  of  children  detmniiMd 
to  be  tUgibi*  is  not  txGMdML 

(Autlmrltr  2781-  ZTSZ.  2831) 

18.  Sactioa  201  Jl  is  reviacd  to  raad  u 
follows: 


latui 

(a)  Childran  (agwl  3  through  21)  who 
have  been  detennined  to  be  cuirently 
migratory  shall  be  given  priority  over 
fomerly  migratory  children  in  receipt  of 
services  provided  in  all  programs  and 
activities  that  the  SEA.  LEA.  or  odier 
operating  agency  offers. 

(b)  U.  in  order  to  provide  migrant 
education  instructional  services  to 
preschool  and  regular  school-aged 
currantly  migratory  children,  it  would  be 
neoseeaiy  to  provide  day  care  or  similar 
■ervioes  to  children  aged  two  years  or 
younger  «rho  ara  currently  migratory 
children  (or  migrant  education  preschool 
■ervioes  to  currently  migratory  children 
three  yean  of  age  or  over  who  ara  not 
tnnfiM  in  instructional  programs),  and 
no  funds— except  Chapter  1  Migrant 
Bducatton  Program  funds— ara  available 
for  diat  pwpoee.  an  SEA  or  an  operating 
agency  may  provide  day  cara  services  to 
thoee  children  as  if  those  children  had  a 
higher  priority  than  formeriy  migratory 
Cuiliirof&* 

(Anthoritr  »  VSXl.  Xm) 

20.  Sectkm  201.32  is  amended  by 
raraovii^  dae  words  "shaU  base  dielr^  hi 
the  introductory  text  and  adding  in  dieir 
place,  "shall  design  and  improve  their^. 
redesignating  paragraph  (c)  as 
paragraph  (d).  addhig  land  Hbrary 
rssource  needs)"  afler  the  words 
"sducational  needs"  hi  rsdesignaled 
parar«pb  (d)>  adding  a  new  paragraph 
(c).  and  rsvi^ng  paragraph  (b). 
redesignated  paragraph  (d).  and  the 
authority  citation  to  read  as  follows: 


1 201.31   AimMSlneetfsaaseeanienL 
•       •       •       •       • 

(b)  Identifies  the  general  instructional 
areas  on  which  die  program  will  focus; 

(c)  Selects  dioee  educatiooally 
deprived  diildren.  consistent  with  die 
service  priorities  in  I  201.31.  who  have 
the  greatest  nsed  for  special  assistance 
as  identified  on  the  besis  of 
educationally  ralated  objective  criteria 
that  include  written  or  oral  testing 
instruments,  which  ara  uniformly 
applied  to  particular  grade  levels:  and 

(d)  Determines  the  educational  needs 
(and  library  reeouroe  needs)  of  the 
children  selected  to  participate  wiUi 
sufBdent  specificity  to  ensura 
concentration  on  those  needs. 

(Authority:  20  VS.C.  2724.  27SZ) 


1201.34    I 

22.  Section  201.34  is  amended  by 
removing  the  words  "Section  402  of  die 
job  Training  Partnership  Act  of  1062  and 
under  the  Community  Servicee  Block 
Grant  Act  of  1081."  and  adding,  in  dieir 
place,  die  words  "section  418A  of  die 
HijM  Education  Act  section  402  of  die 
job  Tralntaig  Partnership  Act  the 
Education  of  the  Handicapped  Act  the 
Community  Services  Blodc  Grant  Act 
the  Head  Start  Program,  the  Migrant 
Health  Program,  aoid  all  appropriate 
programs  of  the  Departments  of 
Education.  Labor,  and  Agricultura".  and 
revising  the  audiorlty  citation  to  read  as 
follows: 
[Aa6ioittrtOVA.CX7m 

23.  Secdoo  201.39  is  revised  to  read  as 
follows: 


I201J 


1201.33    IRsewvedl 
21.  Section  201 J3  is  removed. 


(a)  C«nerat.  An  agency  that  receives 
Chapter  1  migrant  education  program 
funds  shall  desipi  and  implement  its 
propam  or  protect  in  consultation  with 
the  parents  of  me  children  being  served. 
and  shall  implement  programs, 
activities,  and  procedures  for  the 
involvement  of  parents  in  such 
programs. 

(b)  Pannt  adviaory  councih. 

(1)  State  and  local  agencies 
implementing  programs  extending  for 
the  duration  of  the  school  year  shall 
establish  a  parent  advisory  council.  The 
council  must  have  a  ma)ofity  of 
membera  who  ara  parents  (or  guardians) 
of  children  to  be  served  by  the  migrant 
education  program  or  projects  and. 
wherever  feasible,  who  are  elected  by 
the  parents  of  children  to  be  served: 

(2)  The  SEA  shall  establish 
procedures  to  ensura  that — 

(i)  The  SEA  and  die  SUte's  operating 
agencies  appropriately  consult  with,  and 
solicit  information  from,  councils 
representative  of  parents  of  migratory 
children  in  the  planning,  operation,  and 
evaluation  of  a  propam  or  local  profect; 
and 

(ii)  Compliance  with  dds  provision  at 
the  State  uid  local  levels  is  documented 
annually  in  die  State  or  local  agency's 
application  for  funds  or  iqidating 
infonnation. 

(c)  Parental  involvMnmt  Each  SEA 
and  operating  agency  must  in  s  manner 
consistent  widi  34  CFR  20034.  involve 
parents  in  meanhigful  consultation  in 
the  design  and  implementation  of  the 
programs  and  projects. 

(AudMritr  20  max:,  znk  xm) 

24.  In  Subpart  C  a  new  1 201.30  is 
added  to  read  as  follows: 


1 201  JO 

In  developing  and  implementing  its 
migrant  education  program  and  projects, 
Uie  SEA  shall  ensure  that— 

(a)  The  children  selected  for  services 
are  diose  who  have  the  greatest  need  for 
special  assistance  (as  identified  on  the 
basis  of  educationally-related  objective 
criteria),  and  the  special  educational 
needs  of  these  children  are  sufBdendy 
specified  to  permit  the  SEA  to 
concentrate  on  meeting  those  needs; 

(b)  The  size,  scope,  and  quality  of  the 
program  and  projects  offered  are 
suffident  to  give  reasonable  promise  of 
substantial  progress  toward  meeting  the 
spedal  educational  needs  of  the  migrant 
diildren  being  served: 

(c)  The  results  of  evaluations  wiU  be 
used  to  improve  the  provision  of 
services  to  eligible  migrant  children  by 
either — 

(1)  Disapproving  an  application  to 
continue  a  project  in  a  succeeding  year 
if  the  project  is  not  making  substantial 
progress  toward  meeting  the  educational 
goals  of  dw  project  and  diis  part  or 

(2)  Approving  changes  in  die  project 
that  will  enable  the  SEA  to  meet  those 
goals: 

(d)  Services  will  be  provided  to 
eligible  migratory  children  enrolled  in 
private  schools  in  sccordance  with  the 
basic  objectives  of  section  1017  of  the 
Act 

(e)  The  SEA  will  allocate  time  and 
resources  for  frequent  and  regular 
coordination  of  the  curriculum  under  the 
migrant  education  program  with  the 
regular  instructional  program:  and 

(f)  In  the  case  of  children  participating 
in  the  migrant  education  program  who 
are  also  of  limited  English  profidency  or 
are  handicapped — 

(1)  The  SEA  will  provide  maximum 
coordination  between  services  provided 
under  the  migrant  education  program 
and  odier  services  diat  are  provided  to 
address  children's  handicapping 
conditions  or  limited  En^ish 
proBdency;  and 

(2)  The  SEA'S  coordination  activities 
will  be  designed  to  increase  program 
effectiveness,  eliminate  duplication,  and 
reduce  fragmentation  of  services  for 
migratoiy  children. 

(Authority:  20  US.C.  VZt.  2724.  ZTZft  Z782. 
2031) 

2S.  A  new  Subpart  D  containing 
I  i  201.40  dirough  201.50,  indusive.  is 
added  to  Part  201  to  read  as  follows: 
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Ihmdslo 


An  LEA  or  other  operating  agency 
that  has  received  assistance  from  an 
SEA  may  use  Chapter  1  funds  provided 
under  this  part  only  for  projects  that  are 
designed  and  implemented  to  meet  the 
spedal  educational  needs  of  migratory 
children  who  are  identified  and  selected 
for  services  in  accordance  writh  the 
l»ovisions  hi  this  part 

(Audtority:  20  U.S.C  2791, 2782) 


i20t4l    IMnlsnaneeofeMoit 

(a)(1)  Basic  standard.  Before  an  SBA 
may  provide  an  LEA  a  subgrant  fw  the 
operation  of  a  migrant  education  project 
die  SEA  must  find  eidier  diat  die  LEA'S 
combined  fiscal  effort  per  student  or  its 
aggregate  expenditures  of  State  and 
local  rands  with  respect  to  the  provisi(m 
of  free  public  education  for  the 
preceding  fiscal  year  was  not  less  than 
80  percent  of  the  LEA's  combined  fiscal 
effort  per  student  or  the  aggregate 
expenditures  of  State  and  local  funds  for 
the  second  preceding  n«cal  year. ' 

(2)  Meaniag  ofpteceding  fiscal  year. 
For  purposes  of  detemining 
maintenance  of  effort  the  "preceding 
fiscal  year"  is  the  Federal  fiscal  year,  or 
12-month  period  most  commonly  used  in 
a  State  for  ofBdal  reporting  purposes, 
prior  to  the  beginning  of  the  Federal 
fiscal  year  hi  which  funds  are  available. 

Bxasipls:  For  funds  first  made  available  on 
July  1. 1080.  if  a  State  is  using  die  Federal 
fiscal  year,  "the  preceding  fl«cel  year"  is  the 
Federal  fiscal  year  1988  (which  began  on 
October  1. 191^  and  the  "second  precediiig 
fiscal  jrear"  is  fiscal  year  1087  (wtiicfa  began 
on  October  1. 1998).  If  a  State  is  using  a  fiscal 
year  tliat  be^ns  oo  July  1, 1090,  the 
"preceding  fiscsl  year^  is  the  12-oionth  period 
endinf  on  June  30, 1988  and  the  "second 
preceding  fiscal  year^  is  die  period  ending  on 
June  3a  1987. 

(3)  Expenditures— {\)  To  be 
considered.  In  determining  an  LEA's 
compliance  with  the  maintenance  of 
effort  requirement  the  SEA  shall 
consider  the  LEA's  expenditures  from 
State  and  local  funds  for  fi«e  public 
education.  These  include  expenditures 
for  administration,  instruction, 
attendance,  health  services,  ptqiil 
transportation,  plant  operation  and 
maintenance,  fixed  charges,  and  net 
expenditures  to  cover  defidts  for  food 
services  and  student  body  activities. 

(iii)  Not  to  be  considered.  The  SEA 
shall  not  consider  the  following 
expenditures  in  determining  the  LEA's 
compliance  with  the  maintenance  of 
effort  requirement 

(A)  Any  expenditures  for  community 
services,  capital  ouUay,  or  debt  service. 


(B)  Any  e}q>enditures  made  fivm 
fimdis  provided  under  Chapter  1  and 
Chapter  2  of  lltle  I  of  the  Act  or  Chapter 
1  and  Chapter  2  of  die  BOA. 

(b)  Failure  to  maintain  effort  (1)  If  an 
LEA  fails  to  maintain  effort  as  provided 
in  paragraph  (a)  of  diis  section,  and  a 
waiver  under  1 201.42  is  not  granted,  the 
SEA  shall  reduce  the  LEA's  subgrant 
with  respect  to  the  amount  dlowed  for 
its  indirect  costs  under  34  CFR  76.583  by 
50  percent 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  in  which  the 
LEA  failed  to  maintain  effort  die  SEA 
shall  consider  the  LEA's  fiscal  effort  for 
the  second  preceding  fiscal  year  to  be 
no  less  than  90  percent  of  the  combined 
fiscal  effort  per  student  or  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  LEA)  for  the  third 
preceding  fiscal  year. 


:  in  Federal  fiscal  year  I99a  an 
LEA  fails  to  maintain  effort  because  its  fiscal 
effort  in  die  preceding  fiscal  yeSr  (1988)  is 
less  than  00  percent  of  its-fiacaheffort  in  the 
second  precediiy  fiscal  year  (1087).  In 
assessing  whether  the  State  maintained  effort 
during  the  next  fiscal  year  (1001).  the  SEA 
may  consider  the  LEA's  fiscal  effort  in  the 
second  preceding  fiscal  year  (1988)  (the  year 
that  caused  the  LEA's  failure  to  maintain 
effort)  to  be  no  less  than  90  percent  of  tlie 
I£A's  expenditure  in  the  prior  fiscal  year 
(1987). 

(Audrarity:  20  U.S.C  2728. 2782. 2831) 


{201.42 


Of  the 


(a)(1)  An  SEA  may  waive,  for  one 
fiscal  year  only,  the  maintenance  of 
effort  requirement  applying  to  an  LEA  in 
§  201.41,  if  the  SEA  determines  that  a 
waiver  would  be  equitable  due  to 
exceptional  or  uncontrolled 
drctunstances.  These  circumstances 
indude.  but  are  not  limited  to,  the 
following: 

(i)  A  natural  disastCT. 

(ii)  A  precipitous  and  unforeseen 
decline  in  the  finandal  resources  of  the 
LEA. 

(2)  An  SEA  may  not  consider  tax 
initiatives  or  referenda  to  be  exceptional 
or  uncontrollable  circumstances. 

(b)(1)  If  the  SEA  grants  a  waiver 
under  paragraph  (a)  of  this  section  the 
^A  shall  not  reduce  the  amount  of 
migrant  education  funds  the  LEA  is 
otherwise  entided  to  receive. 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  was  granted,  the  SEA  shall 
consider  the  LEA's  fiscal  effort  for  the 
second  preceding  fiscal  year  to  be  no 
less  than  90  percent  of  the  combined 
fiscal  effort  per  student  or  aggregate 
expenditures  (using  the  measure  most 


favorable  to  the  LEA)  for  the  third 
preceding  fiscal  year. 

Kxamplr  In  fiscal  year  lOOa  an  LEA 
secures  a  waiver  because  its  fiscal  effort  in 
the  preceding  fiscal  year  (1968)  is  less  than  90 
percent  of  its  Tiscal  effort  in  the  second 
preceding  Fiscal  year  (1967)  due  to 
exceptional  or  uncontrollable  circumstances. 
In  assessing  whether  the  LEA  maintained 
effort  during  the  next  fiscal  year  (1991).  the 
SEA  may  consider  the  LEA's  expenditures  for 
the  second  preceding  fiscal  year  (1988)  (tiie 
year  for  which  die  LEA  needed  a  waiver)  to 
be  no  less  than  90  percent  of  the  LEA's 
expenditures  in  tlie  prior  fiscal  year  (1987). 
(Authority:  20  U.S.C  272&  2782. 2831) 


1201,43    Supplement  not  I 

(a)  Except  as  provided  in  S  201.45,  an 
agency  that  receives  migrant  education 
funds  imder  this  part  may  use  those 
funds  only  to  supplement  and.  to  the 
extent  practical  increase  the  level  of 
non-Federal  funds  that  would,  in  the 
absence  of  migrant  education  funds,  be 
made  available  for  the  education  of 
pupils  partidpating  in  migrant  education 
projects,  and  in  no  case  may  migrant 
education  funds  be  used  to  supplant 
those  non-Federal  funds. 

(b)  To  meet  the  requirement  in 
paragraph  (a)  of  this  section,  an  LEA  is 
not  required  to  provide  services  under 
this  part  through  the  use  of  a  particular 
instructional  method  or  in  a  particular 
instructional  setting. 

(Audiority:  20  U.S.C  2728.  2782.  2831) 


{201.44 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  {  201.45.  an  LEA 
may  receive  migrant  education  funds 
only  if  die  LEA  uses  State  and  local 
funds  to  provide  services  to  students 
receiving  migrant  education  program 
services  that  taken  as  a  whole,  are  at 
least  comparable  to  services  being 
provided  to  students  in  the  same  grades 
who  are  not  receiving  migrant  education 
programs  funds;  or 

(b)(1)  To  meet  the  comparability 
requirements  in  paragraph  (a)  of  this 
section,  an  LEA  shalf— 

(i)  Establish  and  implement — 

(A)  A  district-wide  salary  sdiedule: 

(B)  A  policy  to  ensure  equivalence 
among  schools  in  teachers, 
administrators,  and  auxiliary  personnel: 
and 

(C)  A  policy  to  ensure  equivalence 
among  sdiools  in  the  provision  of 
curriculum  materials  and  instructional 
supplies: 

(ii)  Develop  written  procedures  to 
ensure  compliance  with  paragraph  (a)  of 
this  section. 

(iii)  Maintain  annual  records 
documenting  compliance  with  paragraph 
(a)  of  this  section. 
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poUdaa  awlar  panwrok  (bKlXlXB)  and 
(Q  of  tUs  aacUon  raaiilt  in  dw  provialen 
of  aquivalant  itafBns.  nMlariah.  and 
auppHaa  aaong  tlM  ackoob  of  Mm  LBA. 

(X)  In  tlia  abaanoa  of  ataDdaida 
aatabUalMd  by  tha  SEA.  an  LBA  shall 
aaUbbah  itandards.  approvad  t>y  the 
8BA  WMkr  I  an.18.  to  anaura  that  the 
pohoiaa  required  awlar  paratraph 
(bNlXOm  «» (C)  of  tWa  eactlonfeealt 
in  the  proviaion  of  aquivalaBt  etaWag. 
Btatariab.  and  euppliee  anwng  the 
achoelaaftheLBA. 

(dXl)  Tlie  8BA  ahaU  monitor  OMii 
LEA'S  ooopiianca  with  the 
oeipambiBty  lequlieaiewte- 

(X)  H^  LEA  ia  found  net  to  be  in 
complince  with  the  comperabOity 
lequlfements.  the  amount  to  be  witfdield 
or  repaid  ia  the  amoont  or  peroentane  by 
wUoh  the  LEA  failed  to  comply  with  the 
ataadarda  aetabHahed  under  paragraph 
(c)ofdiisaection. 
(AullMrity: »  U  AC.  vmitX  (d).  2782. 1831) 
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P«rav^(aKl)( 
the  lefniraMBts 
of  dm  Act  and 

(U)  A  Slate  [ 
paragraph  (aM2)(iii)  of  thia  I 
the  leqniromenta  in  aaction  1018(dX2XB) 
of  the  Act 

(2)  Bafaiv  makiiv  the  detanninatioa. 
the  Seoetory  reqairea  the  SEA  to  submit 
copies  ef  dw  Sleto  lew  and 


(a)  G^Mara/niJsL  (1)  Pte  the  paipoee  of 


lutniisnisnl  nn1  r^jT*"*  reqalrament  In 
i  XOlvO  and  the  oamparabOty 
raqutraaaot  in  I  aolvM.  an  LBA  may 
exclude  Stoto  and  tocal  tada  spent  in 
carryii«  out  tha  following  typee  of 
programa: 

(i)  Special  State  piograms  desiymd  to 
oMOt  the  apodal  edaoattaaal  naeda  of 
migratory  children,  indadtag 
tuiuuenaatory  edaoatiea  far  aag 
children,  diat  tha  Sacratoiy  haa 
determined  in  advance 
(blofdiissecttoasMeti 

InsedtaalOlKdNlKBI 
(U)  Spactal  local  prarnm  <lMlanad  to 

meet  die  special  adaoetlenal  needs  of 
migretoty  chiMrt  intiWi^t-g 
compensatory  education  for  migratory 
diUiaa.  dwt  the  SBA  haa  datenateed  in 
advance  nadar  paragraph  (d  of  tUa 


guideHnea.  and  taitarpretadoaa  dmt  the 
Searetary  may  need  to  make  the 
detennlaation. 

(3)  The  Secretary  makes  dm 
detenninatiaa  in  writing  and  indadee 
the  reasons  for  the  determination. 

(4)  If  dMM  ia  aay  material  change  in 
the  pertinent  State  law  affecting  the 
prograas.  dte  SEA  shaD  sehasN  dwee 
duingea  to  the  Secretary. 

(c)  SEA  dBiuwtmatioa  i  egunAiy  hcaJ 
prognmm.  (1)  in  order  for  an  LBA  to 
exdude  Stoto  and  tocal  r 


(aXlXii)  «f  *b  aaatfaa.  the  LBA  ahall 
requeet  die  SEA  to  i 
deteiminattoB  of  whedmr  that 
meets  dw  reqdnaMate  to  aect 
l(n8(dXlKB)ofdieAct 

(2)  Befon  maUaf  a  detormtamtiaa.  the 
SEA  siml  rafdn  Om  LBA  to  anbnit 
copies  of  tha  State  law  and 
implementing  rulaa.  ragulationa.  orders. 
guldeHnra.  and  toteipretodoaa  dmt  dm 
SBAmaynaedto 


die 


0) 


Ha  determine  ttoa. 
laaqrmatesial 


10ia(dXlXB)ofdieAct 
(2)  n»  dm  paipoee  of  determining 

requiremente  to  I  aOlvM  onlv.  an  LBA 
may  also  endudaStete  and  local  ftmd 


tooaiiylngeut  i 


(4)if< 
thoL 
affecdng  the  prapam.  dw  LBA  shaH 

submit  thoee  chuges  to  dw  SEA. 

( Authority:  JO  US.C  Xm  (b).  (c).  (d).  2782) 

|] 

(a)  An  SEA  is  responsible  for  SBsnitog 
diat  dw  aganotoe  dmt  receive  Chapter  1 

itodw 


State  oemplrwiih  alt 

regulatory  previsions  appUaahia  to 

Chapter  1. 

tbXl)  Except  aa  provided  to  paragraph 
(c)  of  this  saotian.  Chapter  1  doea  not 
preempt  prohibit,  or  enooarage  Stete 
rulea,  regulatlana.  or  polidee  issued 
pursuant  to  State  law. 

(2)  ff  a  State  issues  rules,  regulatians. 
or  policies,  they  may  aot  be  Inconsistent 
with  the  providons  of  the  following: 

(i)  Ibe  Chapter  1  statute. 

(ii)  The  reguUtioas  in  dds  part 

(ill)  Odier  applicable  Federal  statutes 
and  regulatlana. 

(iv)  The  SBA  applicattao  approvad 
undarfandS. 

(c)  Unless  needed  to  imptanent  SEA 
iBepunaibilittes  to  tte  approved  State 
appHcatioB  or  to  the  Chaptar  1  statute  or 
ragalattona.  a  State  may  aot  taaoe  rules, 
regulatfana.  or  poMotes  diat  hmil  LBAs' 
darialnns  aflaiiiiig  funda  received  under 
diis  part  ragsrding— 

(1)  Grade  levels  to  be  served: 

m  Bade  sUI  areae  to  be  addiaeeed; 

(3)  Inatncttoaal  eetttags.  matertek,  or 
teeching  tochniqaee  to  be  need; 

(4)  Ins ti  actional  staff  to  be  employed, 
so  long  as  the  staff  meete  State 
certification  and  licensing  requireownta 
for  edocatton  personnel;  or 

(5)  Odier  essential  support  services. 
(dQ  Nodiing  in  paragraph  (c)  of  this 

section  limite  the  SBA's  audmrity  to 
review  and  approve  aa  LEA's  or 
operating  agoicy's  application  or  to 
ensure  dwt  dw  uee  of  Chapter  1  M^ant 
Eduntion  ftopam  funds  ii  to 
accordance  with  aD  applicaUe 
requirements. 

(e)  The  kapoeitioo  of  any  State  rule  or 
policy  relating  to  the  adsstaistration  and 
operation  of  Chapter  1  Migraat 
Education  Program,  iuumnng  dwae 
based  on  State  interpretation  of  any 
Federal  law,  reguUtion.  or  guideBne.  . 
shall  be  Identified  as  a  State  impoaed 
requirement 

(fXl)  If  a  State  issues  rulea  or 
regulatlana  rdating  to  dw 
administnttaa  and  operation  of  the 
Chajrtar  1  Migrant  Education  Program,  a 
.State  ooaaadttoe  of  practittoners  shall 
review  befora  pabliaUag — 

(i)  Any  propoaed  rule  or  raguUtion.  if 
one  is  required  under  State  law;  or 

(ii)  Any  find  lale  or  ragalatton  if  a 
propeaal  rule  or  ragdatton  is  not 
required  by  State  law. 

(4  Hw  State  ia  anoaarafad  to 
convene  the  noasadttss  of  practtttoaan 
for  the  piapose  of  the  review  reqoired 
under  parayaph  (fXl)  of  diis  section. 

(3)  In  an  emergency  aitaation  to  which 
a  rale  or  regulatton  saad  be  laaued 
widrin  a  limited  time,  dw  State— 
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(i)  May  issue  a  regulation  without  the 
prior  consultation  required  in  paragraph 
(0(1)  of  this  section;  and 

(ii)  Shall  immediately  convene  a 
committee  of  practitioners  to  review  the 
emergency  regulation  prior  to  issuance 
in  final  form. 

(4)(i)  The  committee  of  practitioners 
must  include — 

(A)  Administrators; 

(B)  Teachers; 

(C)  Parents: 

(D)  Members  of  local  boards  of 
education:  and 

(E)  Representatives  of  private  school 
children;  and 

(ti)  A  majority  of  the  committee  must 
be  representatives  of  LEAs. 

(ilQ  ^As  are  encouraged  to  request 
fixMn  appropriate  organizations 
recommendations  for  membership  on 
the  committee. 

(Authority:  20  U&C  2782. 2831. 2851;  H.  Rept 
96.  lOOIfa  Cong..  1st  Sesa.  34  (1987)) 


1201.47 


(a)  Definition  of  a  complaJnL  For  the 
purpoee  of  this  section,  a  complaint  is  a 
signed,  written  statement  that 
Indudea — 

(1)  An  allegation  that  a  requirement 
applicable  to  the  Chapter  1  Migrant    ~ 
Education  Program  has  been  violated; 
and 

(2)  Information  that  supports  the 
allegation. 

(b)  Who  may  complain.  Any  parent 
teacher,  or  other  concerned  Individual 
or  organization  may  file  a  complaint 

(c)  Where  to  file.  (1)  Unless  a 
complaint  meets  the  standards  for  a 
direct  complatot  to  the  SEA  to 
paragraph  (dX2Xiii)  of  this  section,  a 
complaint  muat  be  filed  initially  with  the 
appropriate  LEA. 

(2)  A  oonqilainant  who  is  dissatisfied 
with  die  initial  decision  of  the  LEA  may 
file  an  appeal  Withlhe  SEA. 

Xdp^tS^c^iTBsfitrcdoyjrahtt 
resolution.  (1)  An  SEA  shall  develop  and 
implement  written  procedurea  to 
govern — 

(i)  Investigation  and  resolution  of 
direct  oomplatoto  by  an  LEA; 

(ii)  Review  by  the  SEA  of  appeals  of 
complatats  resolved  by  an  LEA;  and 

(iii)  tovestigation  and  resolution  tA 
direct  complatota  filed  with  the  ^A. 

(2)  Hw  procedures  required  under 
paragraph  (d)(1)  of  this  section  must 
indudfr— 

(i)  Spedflc  time  limits  for 
invest^tion  and  resolution  of 
complatota  by  an  LEA; 

(ii)  ^wdfic  time  limite  for  resolution 
of  direct  complatota  and  appeate  by 
SEA;  and 

(iii)  Standards  for — 


(A)  Accepting  direct  complaints  under 
paragraph  (d)(l)(iii)  of  this  section:  or 

(B)  Referring  a  direct  complaint  to  the 
appropriate  LEA  for  resolution. 

(Authority:  H.  Rept  567, 100th  Cong..  2d  Sen. 
341  (1968)(Conf.  Rept.)) 


S  201.48 
funda. 


AHoufabto  coate  uaing  program 


(a)  To  administer  its  migrant 
education  program  for  migratory 
children,  and  ^A  may  use  the  funds 
made  available  for  the  State  migrant 
education  program  under  §  201.21  only 
to  perform  those  functions  that  are 
unique  to  the  migrant  education  program 
or  that  are  the  same  or  similar  to  the 
functions  performed  by  LEAs  to  the 
State  under  34  CFR  Part  200. 

(b)  These  functions  mclude,  but  are 
not  limited  to,  the — 

(1)  Statewide  identification  and 
recruitment  of  eligible  migratory 
children; 

(2)  Interatate  and  mtrastate 
coordination  of  the  State  migrant 
education  program  and  ita  local  profecto 
with  other  State  programs  and  local 
projects; 

(3)  Coordination  of  project  level 
activities  with  other  public  and  private 
agendes; 

(4)  Implementation  of  the  migrant 
stodent  record  transfer  system: 

(5)  Processing  of  reports  that  are 
submitted  by  the  operating  agencies  to 
die  SEAs; 

(6)  Matotenance  of  inventories  of 
property  acquired  with  migrant 
education  program  funds: 

(7)  Negotiation  and  awarding  of 
contracts;  and 

(8)  Evaluation  activities  of  the  State 
migrant  education  program  other  than 
the  design  of  evaluation  report  forms 
and  final  preparation  of  the  SEA's 
evaluation  report  to  the  Secretary. 

(Authority:  20  U.S.C  2781.  2782.  2831) 


faot.40 


tobe 


(a)  An  LEA  may  assign  public  school 
pereonnel  paid  entirely  with  migrant 
education  funds  to  limited  supervisory 
duties  that  may  provide  some  benefit  to 
children  not  participating  in  the  migrant 
education  project  if — 

(1)  Similarly  situated  personnel  at  the 
same  school  site,  who  are  not  paid  with 
Chapter  1  migrant  education  funds,  are 
assigned  these  duties;  and 

(2)  The  time  spent  by  Chapter  1 
personnel  on  these  duties  does  not 
exceed  the  least  of  the  following: 

(i)  Hie  proportion  of  total  worii  time 
that  similarly  situated  non-Chapter  1 
personnel  at  the  same  school  site  spend 
performing  these  duties. 

(ii)  One  period  per  day. 


(iii)  Sixty  minutes  per  day. 

(b)  The  limited  supervisory  duties  in 
paragraph  (a)  of  this  section  need  not  be 
limited  to  classroom  instruction. 

(c)  The  amount  of  time  referred  to  in 
paragraph  (a)(2)  of  this  section  may  be 
calculated  on  a  daily,  weekly,  monthly, 
or  annual  basis. 

(d)  The  allowable  duties  may  include 
but  are  not  limited  to  the  following: 

(1)  Supervision  of  halls,  playgrounds, 
lunchrooms,  study  halls,  bus  loading  and 
unloading,  and  homerooms. 

(2)  Participation  as  a  member  of  a 
school  or  district  curriculum  committee. 

(3)  Partidpation  m  the  selection  of 
regular  curriculum  materials  and 
supplies. 

(Authorities:  20  U.S.C  2853;  H  Rept.  95. 100th 
Cong..  Ist  Sess.  34-35  (1987) 

1201.50    ProliMtien 


A  State  may  not  take  into 
consideration  payments  under  the 
migrant  education  program  m 
determining — 

(a)  The  eligibility  of  an  LEA  for  State 
aid:  or 

(b)  The  amount  of  State  aid  to  be  paid 
to  an  LEA  for  free  public  education. 

(Authority:  20  U.S.C  2854) 

26.  A  new  Subpart  E  containing 
S§  201.51  through  201.56,  inclusive,  is 
added  to  Part  201  to  read  as  follows: 

Sitopart  E— evaluation 
f20l.Sl 


(a)  LEA  evaluations.  (1)  An  LEA  shall 
evaluate,  at  least  once  every  three 
years,  the  effectiveness  of  its  Chapter  1 
Migrant  Education  Project  in  terms  of 
basic  and  more  advanced  skills  that  all 
children  are  expected  to  master,  on  the 
basis  of — 

(i)  The  desired  outcomes  described  in 
the  LEA's  application:  and 

(ii)  Except  for  Chapter  1  migratory 
children  in  preschool,  kindergarten,  and 
first  grade,  student  achievement 
aggregated  for  the  LEA  as  a  whole,  in 
accordance  with  the  national  standards 
m  i  201.53. 

(2Ki)  The  LEA  shall  determine 
whether  improved  performance  of  the 
Chapter  1  formerly  migratory  children, 
partidpating  in  the  full  school  year 
program  at  least  two  yeare,  is  sustained 
over  a  period  of  more  than  12  months. 

(ii)  To  make  this  determination,  and 
LEA  shall  assess  performance  of  the 
same  children  for  at  least  two 
consecutive  12  month  periods,  provided 
these  chUdren  continue  to  be  enrolled  m 
the  schools  of  the  LEA. 


UMI 
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•gain  in  tb*  tpftaf  of  ISn. 


(3)  The  LBA  ahall  rapoH  its  trahfMtioa 
FMulti  to  th*  8BA  at  l«Mt  oaoa  d«ta| 
Mck  tlvM  yvar  ■ppllcitloB  cycn. 

(b)  SEA  •mAmtiofW.  (1)  Ab  8BA  sImH 
evaluate,  at  Uaat  avafy  two  yaaw.  tha 
Chaplof  kflyant  Bdocatloii  Pfoyaw  in 
tha  Stala  OB  tiM  bMia  of  tha  local 
avahMlioBa  oosdoctad  andar  paiayaph 
(a)  of  thlB  aaetkm  and  sacttoaa  1107  and 
UUfaMeiofthlaAct 

(a)  lie  8BA  ahdl  ansMM  that  its 
biennial  evaluatka  report  is 
reproaentatlve  of  the  statewide  pra^am. 

(S)  The  8BA  sbal  tnfctm  Its  LBAs.  in 
advance,  of  the  apedflc  data  diet  win  be 
needed  and  how  the  data  may  be 
collected. 

(4)The9BAshaD— 

(0  By  a  data  aetabHehed  by  the 
Secretary,  subnit  its  avahiattan  to  the 

(U)  Make  public  the  results  of  tfte 
cvafaMtiaa. 

(S)  The  8BA  mey  reaeke  dM  LBAs  to 
evahiate  the  effect  of  die  Chepter  1 
Mifrani  Education  Projects  on  the 
children's  achievenient  in  basic  and 
nuwe  advanced  skills  within  the  regular 
program,  including,  but  not  limited  to. 
writing,  science.  hIslOTy,  or  ether 
subiects. 

SEA  shaU  annually— 

(I)  CoUect  deta  specified  in  section 
1019  ef  the  Act  efwl  by  Um  Secretary  In 
the  SBA's  annual  i 


W  Sakaril  ttMee  data  to  dw  Secretary. 

(a)  An  LBA  shaU  provide  to  die  SBA 
any  date  needed  by  die  SEA  to  coatpleto 
Its  annual  report 

(AullMrity:  20  U.&C  Vn  Vm  VSl.  i 
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favui  wm 


■■■n  lali 


dw 


jtheir 
protects.  dM  SBAs  uid  LBAs  ikafl 
dawriop  evaluadoM  diet  will  asan 
effsctlvenees  o^— 

M  iBBtoKdooal  satvleas  pravkkd  In 
gr^dlMl-ia: 

(1)  Dwtag  die  ragalar  scheol-yaar 
term,  the  ovahMlloa  deatfln  wlU 
inrliida 

(i)OMecdv« 


partivipeots 


inhoeleskilslas 


aMMMor 

itodMaeaf 
an  appropriate  nonpfoject  ( 

(bTsupp* 
pwkeS-12. 
(l)DnrfaigaidMrdMi 

-  tana,  tha  •wafaattoa  daaia 


of  the  effect  of  gnldanoe  I 
I 


(2)  Wheal 

theperiot—eeefaa  appropriate 
nonpro)ect  oonparlaon  group. 

( Autborfly: »  UACrm  3 
|»tss  Ow 


Iteatertaaletenaw* 


SBAsandkical 


operaUng  egn 
me  rauBwing 

"  in  ' 


evalnatiaB 


(a)  iliiprasenlotimnaas  ofwvoluatioa 
fint&tft.  The  evahiadon  raeulte  must  be 
computed  eo  that  Ike  flndinp  apply  to 

thai 


nmuBiae  emir  sy  pivvranig  ror 
telnlatoatton  of  the  evdmatlon 
Instnunents.  acoarate  scoring  and 
transcrtptlon  of  rsaoks.  and  the  Dse  of 
anelysis  end  reporting  precedares  diet 
are  appropriate  far  the  data  obtained 
from  the  evaluation.  j" 

(d)  VaM  08»m$ment  of  prefect 
outcomes.  The  evaluation  procedures 
must  provide  for  accurate  and  objective 
Baasurement  of  the  progress  made  l^ 
protect  partldpante  towards  defined 
project  objectivee. 
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MUAJCVm 


Mn.2nsi 


ia»tM 

(a)TofulfiUthe 
laOLf! 

collected,  an 


lOf 

I  Infdnnatlan  to  be 


persons  similar  In  na.  grade.  I 
dsgrsi  of  lannaaia  flnency.  provlous 
achlevemeat  MvaL  and  otaer  relevant 
bad(groand  vartables. 

(b)  To  ftdflB  the  requirements  of 
1 201.S2(aNl).  SBAs  and  LBAs  may  use 
apptopriato  fame  and  leveb  of  nadonaL 
State,  or  local  nonned  auUeveiueut 
tests. 

(Airthafily: »  UAC  27m  STn.  2ttL  2S36) 

(a)  If  an  SEA  wishes  to  use  sampUog 
In  Ite  evaluation  of  ptnyams  oondacted 
under  dils  pan  dw  SEA  ahaU  submit,  for 
prior  approval  by  the  Secretary,  a 

rsnreeentadve  aanvie  of  ite  UAs  to  any 

(b)  The  Seuetaiy  approvee  a  sampling 
plan  diet  wiU  provfale  rsMable  and 
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(cXl)  The  SEA  shall 

I  at 
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(2)  If  based  on  dds  review  or  odier 
^TiiiiiilaiMae.  the  sampttimplan 
requires  changsa.  theSBA  slmll  rsqnast 
reapproval  of  dw  plan  by  the  Secretaiy. 

(AaihiaMy: »  U  AC  Mk  HJL  Mapt  M7. 
MOdi  Coot,  ad  Saas.  M«  (UM)  ICimL  Rapt)) 
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Part  V 

Department  of 
Education ^ 

I  aiai  runong  rnonues  for  cotuwi  new 
Direct  Grant  Awards  and  Invitation  for 
anoBf  ■Uoni  for  New  Awards  Under 
venam  tJireci  urwii  Piuyianis  ror  riscai 
Year  1989;  Notices 
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OVAfiniCNT  OF  EDUCATION 
OfllM  of  Sp«cM  CduoMlon  and 


itaand 


New  Ok  vol  Qranl  A' 


n  Otpartmant  of  Education. 
action:  No(ic«  of  final  hinding  priori tiaa 
for  cartain  new  dtfct  grant  awarda. 

MMMMrr  Tha  Sacratary  announcaa 
final  fundus  prioritiaa  for  grants  under 
tha  Handicapped  OUldren's  Early 
Education  Program;  Prograai  for 
Savaraly  Handttcappad  Children. 
Educatiooal  Madia  Raaearch. 
Production.  Dlatribution.  and  Training 
Program:  Postseooodary  Education 
Programa  for  Handicapped  Psraona: 
SaoondaiY  Education  and  Transitional 
Services  for  Handicapped  Youth 
Program:  and  Tachnokigy.  Educational 
Ma^  and  Materiala  for  tha 
Handicapped  Program. 
WStiNi  OATK  Theae  funding  priorities 
take  effect  either  45  deys  after 
publicetion  In  the  Pedsnl  Regialar  oi 
later  if  Confess  takes  certain 
adkmmmanta.  If  you  want  to  know  the 
effective  dete  of  theee  funding  priorities 
call  or  write  the  Depertment  of 
Education  contact  peieoB. 

loeeph  Oair.  DIvlaion  of  EducaUonal 
Servlcee.  Office  of  SpecUl  Education 
Pro-ams,  Department  ol  Education.  400 
Maryland  Avenue.  8W..  (Switxer 
Bulldli^  Room  40Ba-MS  2313). 
Waahi^ton.  DC  XOtO.  Telephone:  (»t) 
732-4809. 

September  28. 1888  at  S3  FR  382S4.  the 
Secretary  pubUahad  in  the  Fedaral 
le^slar  a  Notloe  o(Prepoeed  Fanding 
Prioritiaa  lor  Saoal  year*  1980  and  180a 
for  certain  program  oonpetltions  under 
the  OIBce  of  Special  Education  and 
RsbabiUUtlva  Services. 

Tills  nottee  announces  final  funding 
prlcritlae  for  flacal  yeers  1988  and  198a 
Additlooal  prioritlee  far  tiecal  years 
1888  end  1880  will  be  pobHsbed  in  future 
edItkMM  of  the  PaianI  ■adrtsr.  One 
priorMy  diat  was  propoeed  onder  the 
Ednoatleoal  Madia.  Reaeereh. 
Production.  Distribution  and  Training 
Program  to  provide  cfaeed-capttoaint  of 
movlea.  mlnlseriee.  end  specials.  wiU 
not  be  Indnded  in  dda  notice.  Thla 
activity  will  be  funded  es  a  contract 
rather  than  a  cooperative  egreament  in 
tiacal  year  1888. 

A  notice  reqaeadng  transmittal  of 
appttcatkma  onder  dmee  prIorUlee  la 
puMlahad  in  thla  iaaua  of  the 


Analyslaof 

A  total  of  fourteen  conunenis  were 
received  In  response  to  the  propoeed 
priorities.  As  a  result  of  comments, 
changes  were  made  to  three  priorities: 
(1)  Two  priorities  under  Handicapped 
(3iildren  ■  Early  Education  Program.for 
Outreach  Projects  have  been  combined 
into  one  priority;  (2)  under  Programa  for 
Severely  Handicapped  Persons,  s 
priority  has  been  modified  to  address 
the  problems  students  with  severe 
disabilities  who  use  sssistive  technology 
have  when  attending  regular  education 
classes:  and  (3)  under  Programs  for 
Severely  Handicapped  Children,  the 
final  report  requirements  for  one  priority 
have  been  modified  to  expand  tha  type 
of  educational  settings  for  which  results 
•hall  be  reported.  The  Secretary  has 
also  made  some  technical  changss  In  the 
wording  of  the  priorities  to  provide 
greater  clarity  and  to  remove  paperwork 
requirementa  that  can  be  handled 
through  other  means.  A  discussion  of  the 
requests  for  clarification  and  changes  on 
each  individual  priority  foUowt: 

Handicapped  Children  '$  Early 
Education  Program — Nondirected 
Dtwonetration  Projecte 

CommenL  One  commenter 
encouraged  model  demonstratloos  that 
emphaaixe  interagency  coUaboratloo. 
efficacy  of  different  service  models  and 
effective  uae  of  staff. 

DieamtJon:  These  projects  are 
allowable  under  the  nondirected 
demonstration  priority. 

CAoivacr  None. 

Coaunent  One  commenter  reqneatad 
that  the  uae  of  assistive  technology  and 
•ervteea  be  inchided  in  the  nondirected 
demonstration  priority  and  that 
propoaala  addressing  the  uae  of  that 
lachnology  in  integrated  day  care 
seniBte  be  gtvsn  priority  over  othgr 
propdHls.  "    — 

Diecueeion:  The  Secretary  reoopdaee 
the  tanportanoe  of  assistive  technaiogy 
In  fadUtatlna  the  Integration  of  children 
with  severe  handlcapa  into  regniar 
edncatian  programa.  The  intent  «f  the 
noDdlrected  demonatration  priority  la  to 
support  s  wide  range  of  appilcattaas 
and  to  invite  appliouits  to  addraw 

I  that  will  aoooaunodata  iw  chUd 
ida  of  working  parsnts  ^ 
young  childran  with  handlcapa.  I 
demonstreting  the  uee  of  assistive 
tochnologies  are  allowable  under  thla 
priority. 

Changee:  Nona. 

Nondirecttd  Experimental  Profeott 

Comment  One  commenter  requaated 
that  tha  level  of  funding  be  incrsimrito 
minimum  of  taOOJOO  per  appUcaJloB. 


DiKustion:  The  Secretary  recognizes 
the  importance  of  funding  experimental 
proiects  at  a  level  sufTicienl  to  enable 
reseanJteis  to  conduct  effective 
research.  Projects  recently  funded  under 
this  progrdin  have  demontttrated  (hat 
effective  rvsearch  can  be  conducted 
within  the  funding  range  of  $100,000  to 
9150,000.  However,  the  funding  level  for 
each  approved  application  will  be 
determined  on  an  individual  basis  and 
may  range  below  apdabove  the  average 
lex  el  proposed. 

Changes:  None. 

Mulit-disciplinary  Tn,  mng  Programa 
for  Child  Care  Personnel 

CommenL  One  commenter  expressed 
concern  that  the  multidisciplinary 
training  programs  for  child  care 
personnel  include  an  mviiation  for 
submission  by  community  biised. 
nonprofit  organiiations. 

Discussion:  The  Secrclar>-  encourditt^s 
submissions  by  community  biised. 
nonprofit  orgunizations.  The  priority 
lists  progrsms  conducted  by  nonprofit 
pablic  or  privute  sector  as  an 
appropriate  target  for  the  model.  The 
invitation  by  the  Secretary  includes 
applications  from  organizations  that  are 
interested  in  expanding  current  child 
care  services  to  include  services  for 
children  with  handicaps  Projects 
demonstrating  the  expansion  of  child 
care  services  to  community-based, 
nonprofit  organizations  are  allowable 
under  this  priority. 

Changes:  None. 

Comment-  One  commenter 
encouraged  the  inclusion  of  families, 
special  educators,  occupational 
therapists,  physical  therapists,  speech 
and  language  pathologists, 
paraprofessionals,  nutritionists,  nurses, 
aodal  workers  and  families  in  multi- 
dladplinary  teama. 

*  DiscusM/on:  "Hils  priority  aHows  in-  -  - 
•srvice  ttaining  for  chikl  care  workers  to ' 
iaclade  coordination  with  families  and  a 
variety  of  related  services  personnels. 

Change*:  None. 

State-wide  Outreach  Projects 

Comment  One  commenter  expressed 
eoocwD  regarding  the  division  oJT 
ontieech  efforta  into  a  single  State 
ootraach  priority  and  a  national  or 
mdit-State  outreach  priority.  The 
commenter  stated  that  a  sii^e  State 
focus  unnscssserily  limits  the  impact 
potential  of  an  outreach  project:  the 
oonmenter  recommended  several  other 
ways  In  which  the  priorities  should  be 


Diacamion:  The  Secretary  agrees  wi.h 
the  oonmenter  that  the  distinction 
between  single-State  outreach  and 
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muhi-Stoto  outaeach  would  bnrit  the 
focus  ef  the  outreach  profects.  Beeause 
funding  constraints  hmit  the  aamber  <rf 
awards  aodsr  these  priorities,  the 
Secietaiy  cheoees  to  aUew  greater 
flexibility  en  the  part  of  the  applicants 
by  eUadaatlng  the  distinction  between 
the  two  priorities. 

Cteftgar  State  Outread)  and  National 
Oatieach  priorities  have  been  combined 
into  a  sin^  pnonty  ivitti  several 
invitational  requests. 

Early  OtiUhood  Research  Institute- 
Integrated  Programs 


•  One  commenter  provided  a 
\  ct  rsciomawtndations  for 
additional  araaa  of  research  within  the 
proposed  IS  search  institute  on 
Integrated  Programs.  The  first 
reoommenriation  emphasised  the  need 
to  ooadact  loogitadiaal  reeeard)  on 
many  of  the  tssaes  set  fortfi  in  the 
priority.  The  second  addreased  the  need 
to  Indudereeeeich  on  legal, 
nihajaistrstivr.  and  fiscal  issues  that 
relate  to  leest  restrictive  environment. 

Discussion:  The  Secretary  condndes 
that  the  priority  allows  for  the  inclusion 
of  stndiaa  on  these  topics. 

Changen:  None. 

Postseamdary  Education  Programs  Jot 
Handicapped  Persona— Poetsecondary 
Demonstration  Projects 

Coounsnt;  One  oonmenter  endorsed 
the  priority  and  suggested  the 
eslabUshiBent  of  an  evaloetion  criterion 
that  would  compare  dropouts  with 
disabilitiee  and  dropouts  without 
disabilities  from  postsecondery 
prograana. 

Discaasion:  The  regulations  at  34  CFR 
Part  338  aet  fortii  the  evaluative  criteria 
to  be  used  in  evaluating  applications 
under  this  program.  Indoded  is  a 
criterion  for  determining  the  soundness 
of  the  evaluations  that  are  planned  for 
the  project  described.  The  criterion  is 
worded  snch  that  decisions  are  made  on 
the  m^ch  between  stated  objectives  for 
the  pioiect  and  the  evaluation  methods 
for  determining  the  effectiveneas  of 
attaining  the  project  objectivea.  The 
specific  oonslderatfon  propoeed  by  the 
commenter  may  not  necessarily  apply  !•.> 
all  submissions  under  the  announced 
priority. 

Gftaitgas:  None. 

nagnma  for  Severely  Handicuppetl 
Children 

Commenta:  Huee  oonunenters 
enprsssed  oencetn  tfiat  no  priority 
addressed  the  dissemination  of 
iafocmotien  pertalnkig  to  deaf- 
blindness,  and  arged  Aet  each  epriortty 
be< 


DiMCueaion:  Hie  proposed  priority 
titled  *tftilisation  of  Innovative 
Practices  for  Children  with  Oeaf- 
Bbndnfess*'  taidudes  the  provision  for  the 
funding  of  a  proiect  to  develop  and 
diseeoMMte  infennalien  on  deaf- 
bhndnass  In  addition,  infonnation  on 
deaf-blindoeaa  ia  disseminated  throng 
the  Slate  and  multi-Stote  deaf-bbnd 
projecta  and  the  technical  assistanee 
projects  funded  under  the  Seisicee  for 
O^ef-BUnd  Children  and  Youth  Program. 

Changee:  None. 

Comment  One  commenter  obeerved 
that  the  propoeed  priorities  did  not 
include  *Tecbnical  aasistance  to  State 
agsnciss  to  fadlitate  the  transition  of 
dieaf-blind  yoath  apon  attaimng  age  22 
from  edacation  to  other  services.*'  as 
authorized  by  section  (t22  of  Part  C 
EHA.  end  arged  that  this  priority  be 
added 

Dtacuaaion:  This  priority  is  induded  in 
regnlatioas  at  34  CFR  Part  307.  The 
Secretary  antic^Mtes  indaifing  this 
priority  along  with  others  when  an 
application  nolioe  for  the  Services  for 
Deaf-Blind  Chikhen  and  Youth  Program 
is  nnnewnced  later  this  year. 

ChangKHama. 

Comamnt  One  ooeunenter 
recommeDded  that  in  addition  to  the 
annoiinMid  priorities,  a  priority  needs  to 
be  added  to  foad  a  deaf-blind  reaeereh 
inatitate.  which  would  focus  on  die 
transition  of  deaf-blhid  youth  from 
school  to  adult  Ufe. 

DisciMSKm:  The  importance  of  die 
suggested  reeearch  is  recognized  as 
being  aaaong  the  moat  significant  areas 
pertaining  to  deaf-bfind  youth  diet 
needs  investigBtion.  However,  since 
over  the  past  three  years  the 
Depailiaent  has  sapported  several 
demonstration  pei^ecta  addressing  the 
issues  of  transition  and  supported  work 
f(w  deaf-Uind  yoath,  the  Secretary 
intends  to  ana^rae  ttie  results  of  these 
projects  as  ^n  intenm  step  before 
developing  an  institute  such  as  that 
suggested 

CAof^ges:  None. 

Comaient:  One  cummentei  suggested 
(he  addition  of  a  priority  that  would 
assure  diet  blind  visually  impaired  and 
deaf-blind  children  receive  the 
upptopriate  services  that  they  require  in 
integrated  settings. 

Discussion:  It  is  the  intent  of  each  of 
the  proposed  priorities  under  the 
Programs  for  Severely  Handicapped 
Children.  CFDA  No.  84J00B.  tiiat  die 
services  that  they  suniort  wiO  be 
appropriate  services  provided  in 
integrated  settings  to  the  maximum 
extent  appropnate. 

Ghoqgee:  Noiu. 

Coenweofc  One  ooawnentef 
recommended  the  eddition  of  a  priority 


to  address  ttw  problems  students  with 
severe  disabibties  who  use  eesistive  - 
tedmology  have  when  attending  regniar 
education. 

ZMscossmb:  The  Secretary  recognizes 
die  importance  of  addreasing  these 
protilems. 

Changes:  Mority  No.  2  under  the    - 
ftogram  for  Severely  Handicapped 
Children  has  been  modified  to  provide 
for  the  funding  of  projecto  eddiessing 
diese  proUsms. 

ConnenC:  (kie  coaHwnter  obeerved 
that  under  several  priorities  s  «— «"^?t« 
thread  appears  to  be  diat  the  outcome 
must  be  that  chiUben  widi  deef- 
blindness  be  educated  within 
dassrooaH  of  peers  who  are  non- 
handicapped  The  ooounenter  expreased 
concern  that  the  restrictive  netnre  of 
diis  appioocfa  may  predade  the  support 
of  bkmW  aervwes  to  draee  children  m 
odier  educational  aettinga. 

Discussion:  The  Secretary  reoopiizes 
diat  solatiotts  to  probleoM  in  die 
ddivery  of  services  ssay  be  tested  in  e 
range  of  aettingB.  and  fans  modified  die 
final  reporting  requirements  under  the 
priority  tided  'Validated  Practices: 
CluUren  with  Deaf-Blindness". 
However,  arith  the  intent  to  extend  the 
range  of  ianovative  approaches  for 
providing  edncetional  aervices  to  thia 
popniation.  the  Secretary  elects  to  retain 
the  original  langaagr  of  the  other 
proposed  priorities. 

Cftaqgee:  The  final  reporting 
requireaiesito  of  priority  No.  5  have  been 
modified  to  require  that  grantaea  report 
on  principles  learned  or  tested  for 
solving  qiecific  pndilenis  in  educating 
children  widi  deaf-Mindneas  without 
regard  to  the  educational  setting  in 
whidi  services  are  provided 

Seooadary  Education  and  Traasitiomal 
Services  for  Handicapped  Youth 
Program  FamUf  Netmmking 

Comments:  One  commenter  wants  the 
priorities  to  foster  famUy  networking 
throo^  existing  groups  in  the 
community. 

Discussion:  Existing  oonmnmity 
groups  sucn  as  service  orjganizaUuus. 
churches,  and  hospitals,  mentioned  by 
the  seeond  commenter  are  digiUe 
appUcanto  under  this  priority. 

Changes:  None. 

TechtM^ogy.  EduaOional  Media  and 
Materials /or  the  Handioappad  Program 


Comment  One  i 
thet  the  Tedmology  propam  fCFDA 
84.180)  should  stress  the  development  of 
toys  and  materials  adddi  are  ptey- 
onented 

DisctiBSHtK  Tut  puipoee  of  Part  G  of 
die  Education  (rf  die  Handkapped  Ad  is 


't;i 
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for advancing  lh«  uae  of  n«w 

technology,  madia,  and  naterlal*  In  lh« 
educatioa  of  handicapped  •tudenta 
*  *  *  ~  (italic  added).  The  emphaaia  on 
education  In  the  Act  doet  not  preclude 
the  utilisation  of  technology  or  materiala 
which  are  oriented  towardeducational 
"play"  under  either  of  the  prioritiea.  aa 
long  aa  the  deaign  fonnata  are  conaiitent 
witb  Ihe  prioritiea  aa  a  whole. 
Cftoflfiea.- None. 

THteof 


a  Early 

CPDANa-HXat 

Putpom:  To  orovide  Federal  support 
for  a  variety  of  activities  designed  to 
addraea  the  special  problems  of  infants 
and  children  with  handicap*,  from  birth 
throi^  age  eight  and  their  families,  and 
to  assist  State  and  local  entities  In 
expanding  and  improving  programs  and 
services  for  Ihoee  infants,  toddlers,  and 
children  and  their  familiea.  AcUvitks 
Include  demonatration.  outreach, 
experimental,  research  and  training 
protecta,  and  research  inatitutea. 

Prioritim:  The  Sacrelary  eatabliahaa 
the  following  funding  priorities  for  the 
Handicapped  CSiildren's  Bariy 
Educatioa  Program.  C7DA  Ho,  844)24.  In 
accordance  with  the  Bducatioo 
DepartBMnt  Cansral  Adminiatrative 
Regulatlofis  (EDGAR)  in  M  (7R 
75.106(cH3).  the  Secretary  will  give  an 
abaoittte  prefareDce  under  this  program 
to  applicatioaa  that  roapond  to  the 
following  prioritiea:  that  is.  the 
Secretary  will  salact  for  hmdlng  only 
those  appUcatiooa  propoaing  pro|ecte 
that  meet  theao  prioritiea. 

Priority  1.  Coordinatad  Stnriot  Dtlivory 
for  In^tB  and  Toddhn  with  Iduitifiod 
Handicapping  Condition*.  (CPDA  No. 
94404) 

This  priority  supports  demonstnitioa 
protects  that  design  and  evaluate  model 
procadurea  for  actively  involving 
familiea  in  (1)  the  assessment  of  needs, 
planning  and  dacision-making  that 
result  in  the  taidividualixed  family 
service  plan  (IFSP):  and  (2)  the 
implementation  of  the  plan.  Models 
developed  under  this  priority  must  build 
on  current  research  findings  regarding 
family  involvement  in  service  programa 
and  fasaily  dedaion-making.  The  modela 
muat  identify  barriers  that  binder  family 
involvement  and  should  identify  and 
develop  prooeaaes  to  support  and 
enhance  family  involvement  in  the 
development  and  implementation  of  the 
IFSP.  Procedures  for  implementation  of 
the  IFSP  must  include  a  caaa 
management  system  for  the  family  that 
includes  interagency  coordination  of  all 
the  early  intervention  services  identified 
in  the  IFSP.  This  system  must  include 


stratsfkea  for  assuring  that  services 
stipulated  in  the  IFSP  are  provided  by 
all  identified  service  providers,  that  the 
financial  raaponaibilitiea  related  to  the 
delivery  of  services  are  met  by  the 
responsible  agencies,  that  there  ia 
regular  communication  and  coordination 
among  all  service  providers  involved  in 
services  to  a  particular  child  or  family, 
and  that  the  IFSP  is  reviewed  and 
revised  periodically. 

The  model  must  be  evsluatsd  using 
multiple  case  studies.  Cases  must 
include  the  fandliae  of  infants  and 
toddlers  with  identified  handicapping 
conditions  (e  j..  children  with  Down's 
Syndrome,  severe  visual  and/or  hearing 
impairments,  cerebral  palsy, 
myleomenigecele)  or  with  conditions 
that  have  a  high  probability  of 
producing  handicape  and  that  require 
medical  intervention  (e.g..  extremely  low 
birth  weight  of  less  than  790  grams,  or 
AIDS-related  complex).  To  aasore  that 
proceduree  are  applicable  to  a  range  of 
familiea  (including  two-parent  families, 
siitgle-parent  families,  foster  families, 
familiee  with  parents  who  are 
developmentsUy  diaabled.  and  low- 
income  familiee)  the  caaa  most  alao 
repressnt  a  range  of  families.  The 
evaluation  design  should  include 
SBSSSsmnnt  of  outcomes  for  families  and 
children  ss  well  as  massurss  of  fsmily 
Involvement  and  satiafaction.  Protects 
must  produce  s  manual  delineating  the 
procedures  for  enhancing  family 
involvement  in  developing  and  using  Ihe 
IFSP  and  for  case  management  to  aaaure 
coordinated  services,  as  well  as  sample 
caaa  studies  and  outcome  data  for 
families  who  participated  in  the  protect 

Pinal  reports  submitted  by  protects 
funded  under  this  priority  mtwt  include 
both  the  specific  Bndtngs  of  the  protect 
as  well  as  gsneral  principles  that  have 
been  learned  or  tested  for  developing 
interventions  for  involving  families  in 
the  development  and  implementation  of 
Ihe  IFSP.  Quantifiable  information  from 
protect  evaluation  activities  must  also 
be  included  along  with  precise 
information  regarding  the  procedures  for 
the  interventions  and  contexts  in  which 
they  were  implemented  as  well  as 
available  cost  information. 

Priority  Z  Nondinctad  Demonatrationa 
(CFDA  No.  94m4) 

This  priority  supports  dononstratioa 
protects  thai  develop,  implement  and 
evaluate  new  or  improved  approaches 
for  serving  young  children  with 
handicaps  (ages  birth  through  eight). 
Protects  funded  under  this  priority  must 
design  models  that  allow  young  dtildren 
with  handicape  to  achieve  their  optimal 
functioning  level  urithin  normalized, 
nonsegregated  environments. 


Protects  must  (1)  address  a  specific 
service  problem  or  issue;  (2)  include 
specific  components  or  procedures  of 
the  model  and  the  rationale,  based  on 
theory,  research,  or  practice  evaluation. 
for  those  components  or  procedures;  (3) 
Include  specific  types  of  students  to 
participate  in  the  project  (i.e..  by  age, 
handicapping  condition  or  diagnosis, 
level  of  functioning)  and  (4)  include  an 
evaluation  design  that  includes 
functional  outcome  measures  for  the 
young  children  with  handicaps  who 
participate  in  the  proposed 
interventlon(B).  Final  reports  submitted 
by  projects  funded  under  this  priority 
must  include  both  the  specific  findings 
of  the  project  as  well  as  general 
principals  that  have  been  learned  or 
tested  for  developing  interventions  for 
young  children  with  handicaps. 
Quantifiable  information  from  project 
evaluation  activities  must  also  be 
included  along  with  precise  information 
regarding  the  procedures  for  the 
interventions  and  the  contexts  in  which 
they  were  implemented  as  well  as 
available  cost  information. 

The  Secretary  particularly  invites 
applications  for  demonstration  protects 
that  develop  models  for  delivering, 
coordinating,  or  supplementing  needed 
developmental,  special  educational,  or 
related  services  to  infants,  toddlers,  or 
preschool-aged  children  with  handicaps  ■ 
who  are  in  day-care  programs  (home- 
based,  center-based,  or  home  or  center 
baaed  in  conjunction  with  part-day 
special  education  preschool  programs). 
litis  invitational  priority  responds  to  the 
growing  number  of  young  children, 
including  children  whth  handicaps,  who 
are  placed  in  day-care  services  to 
accommodate  the  child-care  needs  of 
working  parents.  However,  applications 
that  meet  this  invitational  priority  will 
not  receive  a  competitive  preference 
over  other  applications  for 
demonstration  projects  that  develop, 
implement,  and  evaluate  new  or 
improved  approaches  for  serving  young 
children  with  handicaps  (ages  birth 
through  eight). 

Priority  3.  Multi-diaciplinary  Training 
Program*  Child  Care  Personnel  (CFDA 
No.  84.024) 

This  priority  supports  demonstration 
projects  that  develop  and  evaluate  in 
service  training  models  that  will  prepare 
professionals  and  paraprofessionals  to 
provide,  coordinate,  or  enhance  early 
intervention,  special  education,  and 
related  aervices  to  infanta  and  toddlers 
with  handicaps  and/or  preschool-aged 
children  with  handicaps.  Model  protects 
must  provide  inservice  training  for 
professionals  and  paraprofessionals 


who  are  already  engaged  in  the 
provision  of  child  care,  who  have  not 
been  trained  to  serve  Infants  and 
toddlers  with  handicaps  and/or 
preschoolers  with  handicaps,  but  who 
are  committed  to  serving  these  children 
in  programs  with  nonhandicapped 
children. 

In  developing  their  model  protects 
mtist  identify  existing  preschool  or  child 
care  programs,  and  obtain  their 
commitment  prior  to  submission  of  the 
application.  The  model  may  target  child 
care  workers  (e.g..  day  care  providers, 
preschool  providers)  in  the  corporate  or 
private-for-profit  sector  as  well  as  in  the 
not-for-pront  public  or  private  sector.  A 
model  must  be  based  on  a  conceptual 
framework  that  identifies  the  existing 
roles  and  responsibilities  of  the 
individuals  to  be  trained,  the  changes 
required  in  those  roles  to  serve  children 
with  handicaps,  and  the  skills  needed  to 
implement  the  new  roles.  A  model  must 
directly  train  personnel  to  provide, 
coordinate,  or  enhance  special 
education  or  related  services  to  children 
with  handicaps  in  integrated  community 
based  programs.  Inservice  training 
procedures  and  materials  must  address 
the  training  needs  of  a  variety  of 
personnel.  The  model  must  enable  the 
content  and  procedures  to  be  tailored  to 
the  existing  skills  and  roles  of  the 
different  trainee  groups.  In  addition  to 
initial  training  the  mcnlel  must  include 
an  array  of  follow-up  and  support 
activities  that  insures  that  personnel 
participating  in  the  training  master  and 
implement  services  to  meet  the  needs  of 
students  with  handicaps  being  served  in 
settings  with  nonhandicapped  children. 
During  years  2  and  3.  the  inservice 
training  model  must  collect  data 
regarding  the  number  of  infants  and 
toddlers  or  preschool-aged  children  with 
handicaps  served  in  the  target  programs 
and  the  types  of  services  provided  to  the 
children.  Protects  must  also  evaluate  the 
inservice  training  model  through  direct 
assessment  of  participant  skills 
following  the  training  and  after  a  period 
of  time.  At  least  some  measures  must  be 
based  on  direct  observation  in  the 
service  setting  using  standardized 
observational  rating  techniques.  Models 
must  be  consistent  with  personnel 
standards  and  certification/licensure 
requirements  in  their  States. 

The  Secretary  especially  invites 
applications  from:  (a)  Local, 
intermediate  education  agency  or  State- 
operated  programs  that  are  interested  in 
placing  children  tvith  handicaps  in 
programs  for  nonhandicapped  preschool 
children  as  a  way  to  integrate 
handicapped  and  nonhandicapped 
children:  (b)  corporations  or 


organizations  that  are  interested  in 
expanding  current  child  care  services  to 
include  services  for  children  with 
handicaps  an  integrated  setting:  and  (c) 
institutions  or  organizations  that  have 
collaborative  relationships  with  entities 
described  in  (a)  or  (b)  above.  However, 
applications  that  meet  this  invitational 
priority  will  not  receive  a  competitive 
|M«ference  over  other  applications  for 
demonstration  projects  that  develop, 
implement  an  evaluate  new  or 
improved  approaches  for  serving  young 
children  with  handicaps  (ages  birUi 
through  eight). 

Priority  4.  Information  Management  of 
Services  for  Infants  and  Toddlers. 
(CFDA  No.  84.024) 

This  priority  supports  demonstration 
projects  to  develop  or  improve  and 
evaluate  automated  information 
management  systems  for  tracking, 
managing,  and  planning  services  for 
young  chUdren  with  handicaps,  aged 
birth  through  two  yean  of  age,  and  their 
families  within  a  State  or  major  urban 
area.  The  system  miut  (1)  separately 
track  and  count  the  children  and 
families  who  receive  eariy  intervention 
services;  (2)  identify  the  types  and 
location  of  those  services  provided  and/ 
or  needed  but  not  provided:  (3)  identify 
the  provider  and  the  funding  sources 
(Federal  State,  private,  or  local)  for 
eadi  service  provided:  (4)  alert 
programs  serving  presdiool-aged 
children  of  incoming  three  ]rear  old 
children,  at  least  three  months  in 
advance  of  the  children's  transition  from 
eariy  intervention  services  to  preschool 
services;  and  (5)  use  data  elements 
compatible  with  State  or  regional  child 
count  systems. 

Applicants  must  coordinate  the 
program  with  the  State  education 
agency  and  the  State  agency  designated 
to  administer  the  Program  for  Infants 
and  Toddlers  With  Handicaps  in  the 
States  where  the  information  system  is 
tested.  The  system  must  be  coordinated 
with  any  other  information  systems  in 
the  State  (e.g.,  health  agency  systems  for 
tracking  specific  medical  conditions), 
that  overiap  in  population  tracked, 
intent  or  purpose.  This  may  be  achieved, 
for  example,  by  using  identifiers 
compatible  with  other  existing  systems, 
or  by  merging  die  existing  systems  into 
a  single  system. 

Projects  funded  under  this  priority 
must  include  an  evaluation  design  that 
assures  that  the  automated  system  is 
operational  {i.e.  produces  information 
and  reports  that  are  accurate  and 
consistent  with  the  system  design),  that 
the  required  information  linkages  are 
compatible  and  reliable,  and  that  the 
information  produced  is  useful  for 


tracking  and  planning  purposes  by  the 
intended  users  of  the  information 
system.  It  is  anticipated  that  projects 
funded  under  this  priority  will  develop 
the  software,  dociunentation.  and  users' 
guides  that  will  allow  other  interested 
agencies  to  adopt  the  information 
system.  Users  guides  must  provide  as 
much  information  as  possible  as  to  the 
ways  elements  of  the  system  can  be 
adapted  to  fit  the  data  needs  or 
hardware  configurations  of  other 
agencies. 

Priority  5.  Nondirected  Experimental 
Projects  (CFDA  No.  84M24) 

This  priority  supports  investigations 
of  alternative  interventions  or 
approaches  for  serving  infants,  toddlers, 
or  presdiool-aged  diildmi  with 
handicaps.  Interventions  selected  for 
comparison  must  include  those  for 
which  information  is  unavailable 
regarding  their  relative  effectiveness  for 
particular  groups  of  diildren  or  within 
particular  settings  or  conditions. 
Projects  supported  under  this  priority 
must 

(1)  Compare  the  alternative 
interventions  or  approaches  in  typical 
service  settings: 

(2)  Conduct  the  investigations  luing 
methodological  procedures  that  will 
produce  unambigious  findings  regarding 
the  relative  effectiveness  of  the 
alternative  strategies  as  wril  as  any 
findings  as  to  interaction  effects 
between  particular  approaches  and 
particular  groups  of  diildren  or 
particular  contexts:  and 

(3)  Indude  dissemination  activities 
that  will  lead  to  improved  services  for 
infants,  toddlers,  or  preschool-aged 
children  with  handicaps. 

Projects  must  (1)  address  a  specific 
problem  or  issue:  (2)  indude  spedfic 
approaches  or  interventions  that  will  be 
compared  or  validated,  induding  the 
rationale  for  selecting  particular 
approaches  and  previous  evaluation 
information  regarding  these  approaches: 
(3)  indude  specific  types  of  children 
targeted  by  the  project  (i.e..  by  age, 
handicapping  condition  or  diagnosis, 
level  of  functioning):  and  (4)  indude  an 
evaluation  design  that  indudes 
functional  outcome  measures  for  the 
young  children  with  handicaps  or  their 
families  who  partidpate  in  the  proposed 
intervention(s).  Final  reports  submitted 
by  projects  fimded  under  this  priority 
must  indude  both  the  specific  findings 
of  the  projed  as  well  as  general 
prindples  that  have  been  learned  or 
tested  for  developing  interventions  for 
young  children  with  handicaps. 
Quantifiable  information  from  project 
evaluation  activities  must  alao  be 
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IndwlMl  aloiv  with  pradM  infot— Hoa 
f Hariliin  th«  prnrwriiirw  fnr  thi 
intarvwitkMM  and  tht  ooatext*  in  wlridi 
thay  «v«i«  taapkoMiitod  ••  w*U  u 
•vailabl*  o(wt  inforaMtioo. 

TIm  Sacratary  partioulary  iovltaa 
appUcattoaa  that  oonpara  altarnathra 
apiHoacbaa  to  miMim  faaily 
•trangths  and  naada  aa  part  of  IIm 
procaaa  for  davalopim  tha 
individualiiad  faaily  plana  (IFSP) 
raquirad  imdar  Part  H  of  tha  Educatkio 
of  tha  Handicappad  Act.  Such  pro^ta 
could  compare  approaches,  inatnunanta. 
or  loola  coramonly  uaad  for  family 
aaaaaamant  acroaa  diadplinaa  or  within 
a  aii^  diadplina  to  datanaina  thair 
ralativa  afbcla  oa  tha  atrangth  and 
naada  idantUlad.  on  tha  pnwoaa  for 
davaloptag  tha  IFSP.  oa  tha  docuwant 
itaalf.  and  oa  tha  aatlaiactioa  of 
partidpanta  la  tha  planning  ptocaaa. 
indadii«  faanihaa  of  infanU  and 
toddlara  with  handicapa.  Howovar. 
applicationa  that  OMat  tha  inviuttanal 
priority  wrill  not  racaiva  a  oonpatitiva 
prafaraoca  ovar  othar  appUcanta  for 
profacta  that  invaatigata  altanativa 
tntarvantiona  or  approachaa  for  aarving 
infanta,  toddlara.  or  praachooi-agad 
childraa  with  handicapa. 

PrioHty  9.  Stata  or  IHithi-Stot*  Outnach 
Profteta.  (CPDA  Mn  MJmj 

ThiM  priority  aopporta  profacta  that 
facililata  tha  implainantation  tai  aincia  or 
multipla  Stataa  of  provan  infant  toddler 
or  early  diikfliood  modala.  or  ■elactad 
oomponenta  of  thoee  inodela.  Protecta 
■upported  under  thia  priority  aiuat 

(1)  Coordinate  thair  rtiaaaiwination  and 
replicatiaa  acttvitiaa  with  the  lead 
agency  for  tart  H  of  the  Bdocatioa  of  the 
Handicapped  Act  for  eerty  Intenranttoa 
aarvicea  or  the  Stale  educational  agency 
for  apodal  education  and  related 
•ervioaa; 

(2)  Diieamlnate  and  rapbcata  proven 
modlala.  or  ooiponanta  of  proven 
models,  that  provide  aervioea  needed  to 
assist  young  children,  aged  eight  and 
below  to  achieve  the  childran's  optimal 
functioning.  Servicae  at  a  minimum  muat 
contain  the  following  ooiponenta: 

(a)  Approachaa  relevant  to 
programming  in  regular  settings 
induding  proviaion  for  akilla  nacaaaary 
to  function  in  integrated  educatitmal 
enviraunanta: 

(b)  Team  baaed  programming  that 
integratee  the  delivery  of  servicea  that 
inclndaa  paranta.  teaehers.  therapiats 
and  othar  profeeaional  diadplinaa: 

(c)  Effective  iavolviaunt  of  faniliea  in 
the  planning  and  delivery  of  aarvtcaa; 
and 

(d)  Interagency  ooordinatioa  when 
multiple  agetictes  are  involved  in  the 
provision  of  servioee  to  children: 


(S) 
fKNWBma  acnvmea  lo  ( 
efiectiv< 

the  pcoviaiaa  of  aarvioaa  to  infanta, 
toddlara.  and  young  children  with 
handicapa. 

The  aMMiele  or  oomponenta  of  modala 
muat  be  state-of-the  art  providing 
procadnraa  and  inlonnatioa  that  are  not 
raedily  available  to  program  eitaa  within 
Stataa  where  ootreach  ia  planned.  Tha 
models  or  components  of  models  nraat 
be  baaed  on  current  theory  and 
faaaarch.  and  muat  have  unambigloaa 
evaluation  information  regarding 
effsctiveneaa.  In  addition,  the  proved 
should  be  oonaiatent  with  the  proviaions 
of  Part  B  or  Part  H  of  tha  Educatioo  of 
the  Handicapped  Act  Outreach 
activltiaa  may  taKhide.  but  not  be  limited 
to:  public  awafaaaaa.  prodod 
devalopoMnt  and  diasamination.  site 
devekspasaat  training  and  technical 
aaaiatanoa.  Tha  pio|acta  amy  vmk  with 
major  early  childhood  aaaodatiooa. 
provider  groupa  or  agandea  In 
diaaaailwating  and  replicating  the  proven 
modala,  or  ooapooants  of  proven 
models. 

Projecta  oadar  this  priority  moat  (1) 
indoda  modala  or  componaata  of  modala 

rationabia  aa  to  the  importaaoa  of  theee 
bmmMs:  (2)  aaled  a  model  baeed  oa 
unambignoya  evidence  aa  to  ita 
effectlvanear.  (S)  iDchida  apedfic 
disaeminetion  and  rapbcatioa  activitiea: 
and  (4)  have  a  rationala  for  thoaa 
activitiao. 

Plaal  lapoita  aobadttad  by  pro|acts 
funded  aader  thia  priority  moat  indude 
evaJuatiaa  tofiamatifi  aa  to  the 
effedhreneee  of  the  model  as 
implemented  by  replication  sites. 

The  Secretary  particularly  Invitee 
applicatiaaa  (or  outreach  protacta  that 
are  baaed  on  modeb  aarving  young 
childraa  with  severe  diaabilitiea.  young 
chUdraa  with  handicaps  due  lo  chronic 
health  probleras.  or  young  children  with 
handicapping  conditions  who  tiave  been 
previouely  unaarved  or  undaraervad. 
However.  eppUcetiona  that  meet  this 
invitatioaal  priority  will  not  recaiva  a 
competitive  preference  over  other 
applicationa  for  outreach  profacta  that 
serve  other  young  children  with 
handicapa  aigsd  birth  through  eight 

Priority  7.  Borty  Childhood  Rmoarch 
Inttituto—InttgratodProgFaam.  (CFDA 
No.34Ja4J 

Thia  priority  aatabliahea  an  Early 
Childhood  Raaearch  Inatitute  to  develop, 
field-test  and  disseminate  intervention 
strategies  to  improve  the  integration  of 
young  children  with  handicapa  into  a 
range  of  preschool  child-care,  pre- 
kindergarten.  and  kindergerten 


programa  available  to  non-handicapped 
Chilean  in  local  oonmunities  (wheiher 
sponsored  by  public,  private,  or 
corporate  agendaa).  The  goal  of  the 
inatitute  is  to  produce  velideted 
intervention  procedures  that  service  can 
providen  use  to  adapt  to  on-going 
preachool,  child-care,  pre-kindergarten. 
and  kindergarten  programs  to 
appropriately  meet  the  needs  of  children 
with  a  range  of  handicapping  conditions. 
Tha  inatitute  must  condud  a  program  of 
reeaardi  that  will: 

(1)  Work  with  ma\OT  eariy  childhood 
aaaodations  and  provider  groups  or 
agendes  to  identify  major  approachaa, 
curricula,  or  models  that  are  commonly 
uaad  by  preachooL  child-care,  pre- 
kindergarten.  or  kindeigarten  providers 
to  structure  and  deliver  services  for  non- 
handicapped  preadtod  or  klndeigarten- 
agad  children.  Theae  approaches  may 
encompass  the  entire  program  or 
particular  program  areas  (Le..  language 
development  practical  life  akilla.  etc.). 
but  they  must  be  found  in  communities 
ttiRHighout  the  Nation: 

(2)  Identify  through  analysis  of 
materials  and  claaairoom  observation  the 
extent  to  which  particular  approaches, 
models,  or  curricula  are  compatible  with 
the  leamiog  charadahstica  uid 
education/related  aervice  needs  of 
preachool-aged  children  with  a  range  of 
handicapping  conditions  as  well  as 
program  barriere  that  affed  the  capadty 
of  the  programs  to  addreaa  the  spedal 
needs  of  children  with  a  range  of 
handicapping  cooditiona.  The  reaulu  of 
these  analyaes  muat  be  shared  and 
reviaed  through  riiaouasions  with  ma|or 
early  childhood  aaaodations  and 
provider  groupa  or  agencies. 

(3)  Develop  and  test  adaptations  of 
particular  approaches,  models,  or 
curricula  to  meet  the  special  needs  of 
children  with  a  range  of  handicapping 
coaditiona.  bi  developing  and  testing 
adaptations,  the  institute  will  work  «vith 
mafor  eariy  childhood  assodations  and 
provider  groups  or  agencies  to  (a)  seled 
approaches,  models,  or  curriculum  that 
are  moat  promiaing  (baaed  on  the 
analyses  of  2  above)  for  meeting  the 
spedal  needs  of  children  with 
handicaps;  (b)  develop  adapted 
activitiea.  materiala,  curricula, 
instnictional  strategies,  classroom 
environments  that  are  compatible  with 
key  features  of  particular  approaches 
and  models,  but  that  are  also  consistent 
with  the  learning  charaderistics  and 
spedal  education/related  service  needs 
of  children  with  s  range  of  handicapping 
conditions:  and,  (c)  test  and  evaluate  the 
intervention  straleges  in  multiple  sites, 
employing  research  designs  that  assure 
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that  the  effediveneas  of  the  Intervention 
strategy  is  determined: 

(4)  Work  with  ma)or  eariy  childhood 
assodations  and  provider  groups  and 
agendes  to  develop  and  test  materials 
thiat  would  allow  public,  private,  and 
corporate  providen  of  preschool,  child- 
care,  pre-kindetgarten.  and  kindeigarten 
programs  for  non-handicapped  students 
to  adapt  their  programs  to  meet  the 
needs  of  students  with  a  range  of  - 
handicapping  conditions.  Materials  must 
be  devek>pad  that  describe  adaptations 
identified  in  (3)  above  for  particular 
approaches,  models,  or  curricula. 
Matcvials  must  be  developed  that 
outline  general  prindples  for  providing 
services  for  preschool-aged  children 
with  variotis  handican>ing  conditions  in 
integrated  preschool  and  kindeigarten 
settings.  Inservice  and  preservice 
materials  for  training  eariy  childhood 
personnel  to  adapt  and  modify  programs 
to  meet  the  needs  of  preschod-aged 
students  «vith  handicapa  must  also  be 
developed  and  field  tested:  and 

(5)  Provide  research  training  and 
experience  for  at  least  10  graduate 
students  each  year. 

The  institute  must  conduct  the 
prMram  of  research  and  develofmient 
within  a  conceptual  frameworii  that 
identifies  major  approaches  and  models 
for  delivering  presdiool  childcare.  pre- 
kindergarten.  and  kindeigarten  services 
to  non-handicapped  children:  the 
learning  characteristic  and  special 
education/related  service  needs  of 
preschool-aged  children  with  a  range  of 
handicapping  conditions:  and  program 
dimensions  tfiat  impede  or  facilitate  the 
integration  of  preschool-aged  students 
with  handicapa. 

Period  of  Award.  The  Secretary  will 
approve  one  cooperative  agreement 
writh  a  project  period  of  up  to  60  months 
subject  to  the  requirements  of  34  CFR 
7SJ2S3{a)  for  continuation  awards.  In 
determining  whether  to  continue  the 
institute  for  the  last  two  years  of  the 
project  period,  in  addition  to  considering 
the  fadors  in  34  CFR  7S.2S3(a).  the 
Secretary  will  consider  the 
recommendation  of  a  review  team 
consisting  of  three  external  experts 
selected  by  the  Secretaiy  and 
designated  Federal  program  officials. 
The  services  of  the  review  team  are  to 
be  performed  during  the  last  half  of  the 
institute's  second  year,  and  will  replace 
that  year's  annual  evaluation  that  the 
redpient  is  required  to  perform  under  34 
CFR  75.590.  During  all  other  years  of  the 
project  the  recipient  must  comply  with 
34  CFR  75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  three 
external  members  of  the  review  team 
are  to  be  incorporated  into  the 
applicant's  proposed  budget  In 


developing  its  recommendation,  the 
review  team  will  consider,  among  other 
factors,  the  following: 

(1)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  redpient  of  the 
cooperative  agreement  and 

(2)  The  degree  to  which  the  institute's 
research  design  and  methodological 
procedures  demonstrate  the  potential  for 
producing  significant  new  knowledge 
andprodiids. 

Priority  8.  Eariy  Childhood  Research 
Institute—Intervention  (CPDA  No. 
84.024) 

This  priority  will  establish  an  Early 
Childhood  RMearch  Institute  to  develop 
new  or  inq>roved  interventiona  for 
infants  and  toddlers  with  handicaps  ' 
who,  because  of  the  nature  of  their 
disabilities,  require  extended  medical 
care  in  hospital  intensive  care  units  and 
who  may  require  life-supporting 
technologies  and  systems  of  health  care. 
The  institute's  purpose  is  to  condud  a 
program  of  research  and  development 
designed  to  produce  information  and 
materials  that  can  be  used  in  concert 
with  the  provision  of  intensive  health 
care  and  that  promote  the 
developmental  progress  of  these 
children.  The  institute's  research  and 
development  activities  must  produce 
information  and  materials  that  can  be 
used  within  intensive  care  units  and  that 
fadlitate  tfie  suooessfid  transition  of  the 
child  to  the  hmne  and  to  community- 
baaed  services.  The  research  and 
development  activities  must  consist  of 
two  major  areas  of  inquiry. 

First  the  institute  must  condud  a 
program  of  research  to  develop  new  or 
improved  procedures  related  to  the 
identification,  referral,  and  intervention 
process.  The  institute's  research  must 
indude.  but  need  not  be  limited  to. 
studies  that  (1)  Develop  exemplary 
practices  related  to  physician  referral 
initial  family  counseling,  and  tracking  of 
the  child's  progress  and  services:  (2) 
indentify  effective  practices  and 
procedures  for  forming  and  involving  a 
multidisciplinary  team  to  plan  services 
for  the  child  and  family:  (3)  establish 
criteria  for  enlisting  the  services  of 
different  State  agendes.  including  the 
State  Protection  and  Advocacy  agency 
or  other  child  protection  groups:  (4) 
develop  exemplary  models  for 
determining  the  point  in  the  child's  life 
when  nonmedical  interventions  can  be 
appropriately  and  safely  implemented: 
(5)  identify  a  variety  of  effective 
nonmedical  interventions  that  are  keyed 
to  child  developmental  needs,  child 
medical  needs,  family  needs  and 


dtaraderistics.  and  the  potential  for 
delivering  such  services  within  a 
hospital  intensive  care  unit  and  (6) 
develop  new  or  improved  interventiona 
that  will  facilitate  the  transition  of  the 
child  to  the  home  and  to  coomiunity- 
based  services.  The  outcomes  of  Ails 
research  are  expected  to  lead  to 
improved  processes  of  referral  family 
counseling,  and  planning  and 
coordinating  services. 

Second,  the  institute  must  condud  a 
program  of  researdi  to  develop  new  or 
improved  organizational  structures 
related  to  die  identificatian.  referral  and 
intervention  proceaa.  The  inatitate's 
research  most  indude  but  not  be  limited 
to  studies  that  (1)  Identify  the  full  range 
of  services  and  personnel  needed  in  a 
comprehensive  hoapital-based  intensive 
care  unit  (2)  develop  model 
organizational  structures  (induding 
roles,  responsibilities,  lines  of  authority, 
communication,  and  coordination)  for  a 
comprehensive  hoapital-based  intensive 
care  unit  (3)  identify  exemplary  modeb 
in  involving  parents,  siUingiB.  friends, 
and  extended  family  widi  a  muld- 
disdplinary  team:  (4)  develop 
procedures  to  prevent  or  remediate  role 
conflicts  among  team  members,  and  (5) 
identify  alternative  approaches  to  team 
compoaition  and  team  member  roles  in 
providing  intervention  and  transitional 
services.  The  outcomes  of  this  research 
are  expeded  to  lead  to  improved 
processes  for  implementiiig 
interdisdplinary  interventions  as  wdl 
as  knowledge  related  to  organizational 
configurations  and  disdplinary 
combinations  that  will  enhance  theae 
processes. 

It  is  antidpated  that  in  conducting  this 
research  and  development  effort  a 
consortium  of  neonatal  intensive  care 
units  will  partidpate  in  order  to  permit 
the  research  objectives  to  be  met  and  to 
determine  the  utility  and  effediveness 
of  the  new  information  and  materials  in 
a  variety  of  neonatal  intensive  care 
units.  In  forming  a  consortium  of 
participating  neonatal  intensive  care 
units,  the  applicant  should  consider 
inclusion  of  a  range  of  units  that 
currently  vary  on  dimensions  of  quality 
and  comprehensiveness  of  services, 
dient  characteristics,  geographic 
location,  organizational  configuration, 
and  intake  and  transition  procedures,  as 
appropriate.  In  considering  transitional 
processes,  the  applicant  ^ould  address 
the  need  to  develop  and  field  test 
spedfic  transitional  procedures  and 
materials  for  children  and  families  who 
require  continuing  medical  care  after 
discharge.  In  carrying  out  its  research 
activities,  the  iiurtitute  must  provide 
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rMcarch  mining  and  txpcriaaoa  hr  at 
least  10  graduate  aludenta  annually. 

The  inatituta  must  conduct  the 
program  of  reaaarch  and  developoMnt 
within  a  conceptual  framework  that 
identifiea  mai<w  approaches  to  multi- 
disciplinary  team  coordination  in 
planning  and  delivering  services, 
characteristics  and  needs  of  children 
requiring  extended  medical 
intervenliona  and  their  parent*,  and  the 
organiiational  structures  of  Intensive 
care  unite  and  relevant  aervioe  agende*. 

/^nod  of  Award.  The  Secretary  will 
approve  one  cooperative  agreemant 
with  a  protect  psn-iod  of  up  to  00  montha 
subtecl  to  die  requirements  ol  34  CFR 
78Jeiu(e)  for  oontinuatioa  awards.  In 
determining  whether  to  continue  the 
inatitule  for  the  laat  two  year*  of  the 
protsct  period,  in  additioo  to  considering 
the  factors  in  34  CFR  7SJ53(a).  tha 
Secretary  will  conaider  the 
reoasBBandatian  ol  a  rsvlaw  toaa 
rttntitl^r'g  of  three  extanal  experta 
■elected  by  the  SaoeUry  and 
diilpiilad  Padaral  program  officials. 
The  sarvtoss  of  tka  reetaw  lasB  are  to 
be  pacfonaad  durtag  tha  last  half  of  the 
institute's  second  year,  and  wiQ  replace 
that  year's  annual  evaluaboo  that  the 
redjpiant  is  rsquirsd  to  perform  undar  34 
CFR  TSJia  Dortag  all  other  years  of  tha 
profsct  the  recipient  must  oonply  with 
34  ait  TgJga  Costs  aasodated  with  the 
•ervioaa  to  be  performed  by  the  three 
external  member*  of  the  review  teem 
are  to  be  incorporsled  tailo  the 
sppUcant's  proposed  budasL  fai 
developing  its  recommeodatioo.  the 
review  team  will  consider,  saaoog  other 
fsctors.  the  following: 

(1)  The  timellnees  snd  the 
effectlvenees  «vith  which  sll 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  aia 
beii^  met  by  the  recipient  of  the 
cooperative  ayeemsot  and 

(2)  The  dagrae  to  which  tha  taistituta's 
leeeerch  dei^  snd  methodologlGal 
pcocadarss  dsmonstrste  die  potential  for 
produdag  sipilflcani  new  knowledgs 
snd  prodiucts. 

Pngnun  Authority:  20  UAC  MM. 

TMsef 


DIstrinilioB,  i 


CFDANojtAJOa^ 

Aiipose-To  promote  tha  adacational 
sdvsnosment  of  persons  with  handicapa 
by  providing  assistsnce  for  (e) 
conducting  research  in  the  uae  of 
educational  modU  for  persons  urith 
handicaps:  (b)  producing  snd 
distributing  educational  media  (or  the 
uae  of  persona  with  handicapa.  their 
parents,  their  actual  or  potential 
euiptoyera.  and  other  persona  directly 


faivolved  in  work  for  the  advancement  of 
person*  with  handicaps:  snd  (c)  training 
persons  in  the  use  of  educational  media 
lor  the  instructiona  of  persons  with 
hsndicsps. 

Priorities:  The  Secretary  establishes 
the  following  funding  priorities  for  ths 
Educational  Media.  Production. 
Distribution,  and  Training  lYogram. 
CFDA  Na  M.02a.  in  accordance  with 
the  Education  Department  General 
Admlnistrstive  RegulaUon*  (EDGAR)  at 
34  CFR  7S.106(cM3).  the  Secretary  will 
give  an  abaolute  preference  under  thi* 
program  to  application*  that  respond  to 
the  following  prtorities;  that  is.  the 
Secretary  will  select  for  funding  only 
thoee  eppUcations  proposing  projects 
that  oseet  these  prionlies. 

Priority  t.  CJoeed-Captioned  Local  and 
Regional  Newt,  (CFDA  No.  34.008) 

The  purpoee  of  this  priority  is  to 
support  projects  for  the  doeed- 
captiooing  of  local  teieviaioo  news 
proyvms  which,  st  ths  snd  of  this  thrsc 
year  suwrtl,  will  be  maintained  and 
continued  widwut  additional  Federal 
fiudia^  Profscts  must: 

(1)  Inchads  s  total  number  of 
television  hours  (first  time  and  vapaat) 
to  be  captioned  per  week  and  a  specific 
method  to  be  used  for  esch  hour    resl- 
tlme.  computer  sssistsd.  tekpronptiag. 
ate; 

(2)  Obtain  financial  ooamitments  lor 
profsd  continuatian  by  the  end  of  the 
third  yaan 

(3)  Provide  a  back-up  system  thst  wiU 
ensure  suooeesfuL  tiasely  captioning: 


(4)  Have  obtained  wUlingnass  of 
msior  networks  to  permit  captioning  of 
th^  programs. 

Priority  Z  Witemcy  Profecte.  (CFDA  No. 
94.(00) 

Ths  purpoee  of  this  priority  is  to 
support  development  pro)ects  which 
snsJyas  ths  prevalence  and  nature  of 
Illiteracy  among  persona  who  are 
handicapped  and  develop  ways  to  use 
educational  media  and  captioning 
technology  to  alleviate  the  problema 
assodstad  wiUi  illiteracy  in  the  work 
place  and  in  Independent  living  within 
the  ooaaMinity.  llils  priority  allows 
proiacts  to  addrsss  problems  identified 
by  InvssHgstnrs  in  the  field.  However, 
the  stratagiss  proposad  by  investigators 
must  be  consistent  with  vslidsted 
spproachea  In  tha  area  of  adult  literacy. 
ProiecU  muat  (1)  addraea  a  specific 
illiteracy-releted  problem  including 
whether  tha  problem  ia  in  the  workplacs 
or  home:  (2)  include  how  the  educational 
media  or  captioning  application 
devekiped.  produced,  or  testsd,  by  ths 
project  can  be  expected  to  slleviate  that 


problem:  and  (3)  include  an  evaluation 
design  that  includes  functional  outcome 
measures  for  individuals  with  handicaps 
who  have  used  the  educational  media  or 
csptioning  application.  The  final  reports 
submitted  by  projects  funded  under  this 
priority  must  include  both  the  specific 
findings  of  the  project  as  well  as  general 
principles  that  have  been  learned  or 
tested  for  developing  and  using 
educational  media  and  csptioning  to 
sUaviale  problems  resulting  from 
Ullleracy.  Quantifiable  inlomiation  from 
protect  evaluatioo  activitie*  alao  mu*t 
ba  included. 

Program  Authority:  20  U.&C  1451. 
14S2. 

Title  of  Piogiam:  Poslsecondery 
Education  Programs  for  Handicapped 


CPDANo^WUfft. 

Purpoee:  To  develop,  operate,  and 
disaeminate  apedally  deaigned  model 
program*  of  poetaecondary.  vocational, 
technical,  continuing,  or  adult  education 
for  individual*  with  handicapping 
conditlona. 

Priority:  The  Secretary  e*tabll*he*  the 
following  funding  priority  for  the 
RostsacoBdary  Educstion  Programs  for 
Handicappad  Psrwms.  CFDA  MilTB.  hi 
sooordanoa  with  tha  Education 
Department  General  Adminlatrative 
Regulations  (EDGAR)  in  34  CFR  75.106 
(c)(3).  ths  Secretary  will  give  sn 
sbsolute  preference  to  applications  thst 
rsspond  to  the  following  priority:  that  is. 
the  Secretary  will  aelect  for  funding  only 
thoee  appUcationa  propoaii^  protects 
that  mast  this  priority. 


Poeteecondory  Demonatratioa  Projecte. 
(CFDA94Jf7aC) 

This  priority  supports  model  profects 
which  provide  individuals  with  mild  or 
moderately  dissUing  conditions  other 
than  daabeas  with  sdspted  or  specially 
designed  piogrsms  that  coordinate, 
facilitate,  and  promote  the  provision  of 
appropriate  education  of  these 
individuab  with  their  nondisabled 
peers.  These  projects  are  to  be  targeted 
to  improve  the  vocational  outcomes  for 
youtiis  and  adults  who  have  completed 
or  lefi  secondary  school  programs  and 
who  are  in  iteed  of  addibonal  education 
or  training  in  order  to  secure  and 
maintain  competitive  employment 
Projects  under  this  priority  must: 

(1)  Establiah  strategies  for  use  in 
locating  snd  serving  youth  snd  adult* 
with  diaabilitiee  wito  are  in  need  of 
coptiaoad  educational  services: 

(2)  Bstsbllsh  or  make  use  of  existing 
formal  cooperative  relationships  among 
and  between  schools  (public  secondary 
and  higher  sducational  inatitutions). 


vocalioMi  rehabilitation  agencies,  and 
potential  ( 

(3)1 
that  detafl  tha  goab  aod  oHscUtss 
nsoessary  fsr  studsats  to  obtain  ths 
reqidrits  skitts  for  sscstiog  oomvetitive 
employwnt. 

(4)  Achieve  appropriale  fob 
pladraMats  for  persons  wftfi  disabilities 
ssrved  by  the  proyecl  linuugu  shoit  tem 
postsecondary  edhicatiooal 
interventions: 

(5)  Provide  foUow-up  and  firilow-along 
activities  for  persons  with  disabilities 
pLscad  tai  lobs  by  the  project:  and 

(0)  l¥opose  trainfaig  of  profect 
participants  in  relevant  aspects  of 
adjustment  to  the  oommtmity  as  wefl  as 
wofkplaoe. 

Program  Authority:  20  U.S.C  1424a. 

Tltla 


CPDANo.:MJOm. 

Purpose:  To  provids  Flederal  financial 
assistance  for  demonstration  or 
development,  research,  training,  and 
dissemination  activities  for  aeverely 
handicapped,  inchiding  deaf-Mind, 
children  and  youth. 

Prioritiee:  The  Secretaiy  establishes 
the  following  funding  priorities  for  the 
Program  for  Severely  Handteapped 
Childrea  CFDA  No.  8t4)8&  In 
accordance  with  the  Edacatiaa 
Department  General  Adsdnistrative 
Regidations  (EDGAR)  at  94  CFR 
75.106(cK3).  the  Secretaiy  will  give  an 
abaofaile  preference  under  dda  program 
to  appUcations  that  respond  to  ths 
fbllowfa«  prioriflaa;  that  is.  the 
Secretary  wiD  select  for  liaiding  only 
diose  applications  proposing  pro)ecb 
that  meat  tbeee  priMitiea. 

Priority  L  State-Wide  Syateana  Change. 
(CFDA  No.  84^88) 

lids  priority  ssHwrts  projects  ttiat  do 
aU  of  tlM  following: 

(a)  Devriop,  tai  cenjunctioo  with  die 
Mft  B  Slats  pisn.  aolivttias  to  invrove 
the  quality  of  special  education  aind 
related  sarvioss  tai  te  Stata  for  saversly 
handicapped  (incladta«  dsaf-bifaid^ 
chfldren  and  youth,  birth  thraogn21 
yaais  of  age.  and  to  dwais  tha  dsUvenr 
of  Inssa  aarvioes  non  aayagatad  to 
integrated  snyironinents, 

(b)  fWgi«tBr«nriy  faKTsasa  the  nanber 
of  ssvarely  hsiuiir  spped  taidiidfaig  deaf- 
bUnd  cUldrea  tai  the  State  who  an 
aerved  fai  regular  school  setttaigs 
alongside  their  aame-aged 
nonhandicappad  peers; 

(c)  Evaluate  the  effectivenes*  of  the*e 
activltiee,  tndadtaig  tiacktaig  the  number 
of  cfaUAen  with  severe  handicaps  snd 
deaf-bUndness  tai  dis  State  fai  each  type 


of  educelioBri  setting  and  showing 
changes  from  previotts  years:  and. 

(d)  Bvalnate  ead  dlsscmtaiats 
infonnatfoa  about  tfw  project's 
ootoomes.  Projects  under  tfiis  priority 
must 

(1)  Identify  resources  available  in  the 
State  to  provide  die  needed  aei  vices  to 
chikhen  and  youth  who  are  severely 
handicapped.  Inchidtaig  deaf-Mind,  as 
well  as  financial  rssouross  avaHaMe 
tbroap'  other  agencies  or  parties. 

(2)  Bstablidi  ssrvioes  needed  to  asaist 
theee  childrsn  and  youth  to  achieve 
tfieta' moat  realistic  functioning  level  ni 


restrictive  envfmments.  Hiese  services 
must  indnde  at  a  Bdnisw— : 

(i)  Dslivaiy  of  intsgrated  educational 
services  diet  faidude  providing  severely 
handicapped,  indwhiig  deafMtaid, 
children  who  aro  cmrantly  being  served 
in  sepegated  anviroaawnts  with  special 
edacatknal  and  related  senrioes  tai 
programs  at  facilities  with 
noimandicapped  children: 

(U)  Movement  of  partkipetfaig 
children  and  youth  to  and  integration 
into  less  sepagsted  envimnnents,  with 
the  objective  of  fiM^tating  the 
placement  of  those  chikhen  in 
appropriate  rsgiriar  schoM  settings; 

(iii)  Ddiveiy  of  cuiricula  relevant  to 
education  tai  integrated  settings 
indndtaig  tfke  teadiing  of  social 
integiatien  sklHs.  oommonity  referenced 
skills,  and  enqiloyment  skills; 

(iv)  Activities  to  promote  acceptance 
of  seveieiy  handic^ped  faidudfag  deal- 
Mind  chBdrsn  and  youth  by  the  general 
public  through  increasing  both  the 
quahty  and  frequency  of  neaningfiii 
interactions  of  these  children  snd  youth 
wiA  handicapped  and  nonhandicapped 
peen  and  adult*; 

(v)  Delivery  of  services  to  meet  the 
uniqos  needs  of  severdy  handiaqiped 
including  deaf-bUnd  difldren  and  youth; 
and 

(vi)  Effective  involvement  of  femilies 
in  die  planning  and  ddiveiy  of  services 
to  their  severdy  handicaiqied  diildien 
and  youth. 

(3)  BstabHdi  a  pn^ed  advisory  board 
having  repteeentation  of  paiento  of 
projed  children  end  youth,  indwfing 
parents  affdeaf4ilfaid  diUdren  aai 
youdi.  providsrs  of  services  to  this 
populationi  and  Stale  and  proiessionsu 
oiganizatioaa,  diat  is  responsiMe  lor 
providing  siyifficant  input  on  projed 
management  procadares. 

(4)  Formdata  «k1  inqileBient  fioimaL 
writtsn  pelides  and  iwocadares  widi 
relevmt  Slate,  local  and  prafeesional 
oignnirstinni  isr  coordtaiatiHg  seivices 
provided  to  die  taigd  population,  of 
severely  handicapped  biduding  deaf- 
blind  children  and  youth  induding  the 


elimniation  of  overiapping  and 
redimdant  services. 

Eadi  projed  must  indade  8  qiedfic 
number  of  desf-blind  students  diat  will 
benefit  from  the  projed. 

Priority  Z  Innovations  for  Meeting 
Special  PnMems  of  QtiUrem  with 
Severe  Handicape  in  the  Contact  of 
Reg^ar  Education  Settings.  (CFDA  No. 
a4M8) 

Thi*  priority  *upport*  project*  that  are 
designed  to  devdop  in-depth,  innovstive 
approaches  to  a  particHlar  problem  for 
educating  stadsnts  with  severe 
handicaps  tai  die  context  of  regular 
educational  settings.  Towvds  this  end. 
projects  BUMt  indiide  a  setting  in  wfakh 
the  activities  will  be  carried  out  widi 
particular  attention  paid  to  the  extent  to 
wfaidi  piqfaical  and  sodal  tartepatkm 

and  students  widwt  handicaps  exist  in 
die  propoeed  setting,  ftojeds  snmt 
ensure  that  die  propoeed  eetting  hss  die 
foDowfaig  prerequisite  compooentR  (1) 
An  established  system  of  cosMnunity- 
based  training:  (^  a  systematic,  data- 
based  educatinnal  program:  and  (3)  an 
establidied  functional  cunkculiun. 
Projects  must  build  upon  previous 
research  and  demonstration  activities  in 
the  fidd  and  demonstrate  s  thoughtful 
synthesis  and  extension  of  such  work 
widiin  a  conqilete  approach  of  dieir 
own.  Pn^eds  funded  under  this  priority 
must  faichide  (1)  s  specific  problem  that 
the  projed  wiH  adchess;  (2)  a  proposad 
approach  developed  by  the  project  that 
can  be  eiqieded  to  alleviate  that 
problem;  and  (3)  an  evaluation  design 
that  indudes  hmdionsl  outcome 
measures  for  diildren  and  youdi  udio 
ejqierience  severe  handicaps  who 
paitidpate  tai  the  proposed  intervention. 
Final  reports  sdwutted  by  projects 
funded  under  ttiis  priority  must  indude 
both  die  ^ledfic  findings  of  the  projed 
as  well  aa  general  principles  tiiat  have 
been  learned  and  tested  for  solving 
qiedfic  problems  that  may  arise  iriien 
studente  who  experience  severe 
handicaps  are  educated  within  the 
context  of  rsgdsr  education  settings. 
Quantifiable  infonuatten  frian  projed 
evaluation  activities  must  also  be 
induded. 

The  Secretary  particulariy  invites 
applications  thst  addrsss  ons  of  the 
following  special  problems: 

(1)  Serving  individBals  widi  profound 
disabilitissand/« 


theiapentic  or  medical  intervention: 

(2)  Desiguing  smmMs  for  incorporating 
nonaversive  spproache*  within 
curriculum  and  inatruction.  particularly 
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for  •tudmla  who  Drmant  difficult  and 
pcraistent  axoeM  Mhavkm; 

(3)  D«v«lopias  approachM  to 
■iif<lWti  MCtal  support  lyviMiw  for 
individiMls  with  Mvera  handicap* 
within  aducational  and  community 
•nvironiiMnl*; 

(«)  Batabilahing  innovativ* 
•pproachM  to  faalitatlng  hom*  achool 
oooununlcation  and  intaractkHM  that 
aarva  to  banafit  th«  student  and  Iha 
family  and  that  allow  for  tha  varied 
aaada  and  conoama  of  individual 
famlllaa: 

(6)  Davaioptng  atapa  for  providlnt 
ralalad  aarvloaa  within  ragular 
adncatloii  aattlnfi,  or 

(•)  Davaloptac  approachaa  that 
addraaa  tha  problama  childran  and 
youth  with  aavara  handlcapa  who  uaa 
aaaiatlva  tachnology  hava  whan 
attandtait  raiular  aducatkm  programa. 

Howavar.ia  aooordanoa  with  EDGAR 
at  34  CPR  7S.106(cNl).  an  appbcatkMi 
that  maaU  thla  inviUbooal  priority 
racaivaa  no  conpatltlva  or  ahaoluta 
praforanoa  ovar  appUcatloaa  that  maat 
tha  prlorltlaa  daaolbad  in  thla  notlca. 

Priority  S.  Innovatkum  foe  Mootina 
Spociol  Probham  ofChiktmn  with  Deaf- 
Blindnmt  in  the  Conttxt  ofRaguhr 
Bducabon  Settings.  fCFDA  No.  94.096) 

Thla  priority  aupports  pro)acta  that  ara 
daaifnad  to  davelop  In-dapth  innovativa 
approachaa  to  a  particular  prohlam  for 
adttcatta^  atudanU  with  daaf-bUndDaas 
in  tha  oootaxt  of  ragular  aducatkiBal 
aattiiMa.  Toward  thla  and.  proiacta  muat 
Inchida  a  aatUnt  in  which  tha  propoaad 
actlvMlaa  will  ba  canlad  out.  with 
paitloalar  attantfoa  paid  to  tha  axtant  to 
wkldi  phyalcal  and  aodal  tnlar*tioo 
batwaan  atadanta  with  daaf-bUndnaaa 
and  atodaota  wifhoot  haadloapa  aidat  hi 
tha  propoaad  aatthif.  Profacta  moat 
anaora  dMt  dM  propoaad  aatttait  haa  tha 
foUowint  praraqulalta  coaipoiianta:  an 
aatahUahad  ayatam  of  coounnnity-baaad 
trainlnf:  a  lyatamatlc  data-baaad 
adacational  propam:  and  an  aatabUahad 
hawtlonal  anTteulum.  Pro|acta  muat 
build  apaa  pravkwia  raaaarch  and 

lacttvlttaaiatlM&eklaad 
I  a  thoaghtfbl  aiiiithaaia  and 
axtanakm  of  auch  work  witkln  a 
ooopiata  approach  of  thair  own.  Each 
prolact  muat  inchida  a  apadflc  numbar 
of  daaf-blind  atudanta  who  wlU  baaelh 
Doai  iBapiO)aoL 

Pinal  raporta  tubanlttad  bv  profacta 
undar  thla  priority  muat  incbda  both  dM 
apactfk  flndfaifli  of  Iha  protact  aa  wall  aa 
■nanl  priMlpka  that  hava  baan 
baraad  and  laalad  far  aolvtai  apadflc 


avaluatlon  activitlaa  muat  alao  ba 
Indudad. 

Tha  Sacratary  parUculariy  invltaa 
applicationa  that  addraaa  ona  of  tha 
following  apadal  problaraa: 

(1)  Sarving  childran  and  youth  with 
daaf-bllndnaaa  who  hava  oithar  aavara 
handicapa  in  axtandad  achool  yaar 
daroooatratloo  proiacts  that  focua  on 
maintaining  and  anhandng  akilla  in 
intayatad  environments; 

(iTSarring  children  and  youth  with 
dMf-bUndaaaB  who  have  other  profound 
dlaabilltlaa  and/or  who  ai«  treatnent- 
aaalstad  or  otharwiaa  raqulre  aignlflcant 
tbarapautlc  or  medical  inlarvantlon: 

(3)  Daaiyilng  models  (or  incorporating 
nooavaralva  approadiaa  within 
currlcuhuB  and  instruction,  partlcalarly 
for  atudanta  wiio  preaant  duBcult  and 
persistent  excess  behaviors: 

(4)  Developing  approachea  to 
encourage  social  support  svstema  for 
individuals  with  daef-bUndaeaa  within 
educational  and  community 
environments: 

(5)  BstabUahing  innovativa 
approachea  to  facilitating  home-adiool 
ooomiunications  snd  interectlon  that 
serve  to  benefit  the  student  and  the 
fomiiy  and  dMt  allow  for  tha  vailad 
needs  and  concerns  of  individual 
famaiee: 

(0)  Developing  streteglaa  for  providing 
spedaUaed  servloee  eudi  ea  orientation 
and  mobility  arithln  regular  educational 
■attlnaKar 

(7)  iWvalopiag  systematic  strateaiea 
for  hdUtal^  mowanent  of  individual 
atudanta  with  deaf-bUndaeea  into 
regular  daaarooaaa.  arhlch 

nonhandicappad 


Hoamvar.  in  acoordaaoe  with  EDGAR 
at  M  CPR  7S.10l(cXU  •>  eppMcatlon 
that  maeta  dila  invitational  priority 
raoelvaa  no  competitive  or  abeolute 
preference  over  eppUcations  that  meet 
the  priorities  deecrlbed  in  this  notice. 

Priority  4.  VaUdotod  ProcUom:  Children 
wHh  Stvan  Handicaps.  CCFDA  No, 


Tkla  priority  supports  profacta  diet 
teat  aolvttane  toapaoifloprablanMhi  the 
dettvesy  of  ipadal  adaoatloa  and 
related  aarvloea  to  atadania  wMk  aavara 
handlcapa  (aa  defined  at  94  CPR 
gli,4(d)).  Pfeotecto  MMOrtad  under  diia 


problems  dMt  may  arlaa  whan  atudanta 
who  are  deal-bund  are  edMxted  in  the 
context  of  regular  education  aetttngs. 
QuantlfUble  information  thim  program 


itbatwUli 
anamMgiioua  fIndlngB  regarding  tha 
ralatlva  afbcUvanaaa  af  dUhrant 
adutlono  lo  a  specific  problem  or  that 
uae  well  rteelgnaii  outcome  evahiatlona 
to  laatdw  affects  of  SI 
sohitlon.  The  pro|ects  meet  be  ( 
to  improve  the  aarvloee  far  childran  and 
youth  with  severe  handicapai  ..  . 


Projects  funded  under  this  priority 
must  indude  (1)  a  apecific  problem  thet 
the  profed  wUl  address:  (2)  specific 
solutions  that  will  be  comparad  or 
validated,  induding  previous 
evaluations  regarding  these  approaches; 
and  (3)  an  eveluation  design  that 
Indudee  functional  outcome  measures 
for  children  and  youth  who  experience 
severe  handicapa  who  participate  in  the 
propoeed  intervention(8).  Final  reporta 
submitted  by  projects  funded  under  this 
priority  must  indude  both  the  spedflc 
hndlngs  of  the  projed  sa  well  ea  general 
princtplea  thet  have  been  leemed  or 
tested  for  solving  specific  problems  that 
may  ariae  when  students  who 
experience  severe  handicaps  are 
educated  within  the  context  of  regular 
aducetlon  settings.  Quantifiable 
information  from  project  evaluation 
activities  must  also  be  included  along 
with  precise  information  regarding  the 
procedures  for  the  interventions  and  the 
contexts  in  which  they  were 
implemented  ea  well  as  available  coet 
information. 

The  Secretary  particularly  invitee 
applications  that  address  one  of  the 
following  areas: 

(1)  Improving  and  expanding  social 
intaraction  skills  in  rsgiUar  classrooms, 
workplacea.  or  recreational  settings: 

(2)  Improving  curricular  and 
inatructiooal  procedures  that  enhance 
acquiaition.  generelixation.  and 
maintenance  of  functional  skills  and 
adlvltlee: 

(3)  Improving  oomraunlcetlon  skills  of 
children  with  severe  handicape  in  their 
interaction  with  peers  and  others  in 
educational  and  non-educational 
aettlniR 

(4)  Rxpandhig  the  activities  that 
support  the  pertidpetion  in  a  range  of 
community-baaed  settings  for  children 
with  severe  handicapa.  with  such 
eettlngs  to  indude  living  environments, 
recreetion-leisure  options, 
tranaportation  optlona.  and 
neighborhood  shopping,  educatfonal  and 
cultural  sattinga; 

(5)  Oupportad  amployinent  for  youth 
with  severe  handicapa:  or 

(6)  Supported  Uvli^  for  chlkfaen  and 
yoodi  with  aavara  handicapa. 

However,  in  eooordance  with  EDGAR 
at  34  CPR  7B.10B(gM1).  en  applicatkm 
Umt  meets  dda  fanritational  priority 
raoeivea  no  conpatftive  or  abeolute 
preference  over  appHcationa  that  meet 
die  prioritiea  deecrlbed  hi  thla  notice. 

Priority  S.  Validotod  ProcticoM:  Chikhen 
with  Dtaf-Blindnen.  (CFDA  No.  84X186) 

Thla  priority  aupports  projects  that 
leet  solutions  to  specific  proMems  in  tlie 
delivery  of  special  education  and 
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to  test  die  effects  of  a  iiB^  prognm  or 
sohitlon  in  addraeeii«  the  eerrioe 
delieeiy  prebisai  The  prejaols  i—st  be 
deained  to  tavrowe  dweervioae  far 
chUhen  Md  youth  wHh  daaf-Ulndness 
as  defined  at  94  CPR  SQM(b)(3). 

Profads  funded  under  ttis  prlofity 
must  indnde  (1)  a  epecfllc  paablam  that 
the  proied  will  addresK  (2)  ipedfic 
sohitiana  ttat  will  be  compared  or 
validated,  induding  previooa 
evaluations  regarding  these  approaches; 
and  (3)  an  evalaatlon  deaigB  that 
indudee  fanctkmal  oatoome  meeeores 
for  chfldren  and  yoogh  witfi  deaf- 
blindneaa  wbo  partfaipate  m  the 
propoeed  interventkmfa).  Ptaal  reports 
submitted  by  projects  funded  under  this 
priority  inost  indade  both  the  specific 
findings  of  the  proved  ae  wan  as  general 
ptindplea  thet  have  been  learned  er 
tested  for  eoKdng  epedflc  ptoUeme  that 
may  arise  in  pnrridlBg  aecvioea. 
Quantifiable  information  from  projed 
evaloatkm  activities  most  also  be 
indudad  along  with  predae  informatifln 
regarding  the  preoedurea  for  the 
interventkms  and  the  oontexta  hi  whidi 
they  were  implemented  es  wdl  aa 
available  cost  informetion.  Badi  projed 
must  tawhwis  e  epadfic  namber  of  deaf- 
blind  stndsflls  that  will  benefit  from  the 


71m  Seoetary  pertiodarly  invitee 
appUcationa  thet  addreee  one  of  the 
following  areas: 

(1)  In^iroving  and  expanding  sodal 
interaction  skiis  bi  regdar  daasroons. 
workplacee.  or  recreaflonri  eettlngs; 

(2)  Inyiuving  cufricalar  and 
inatractional  procadorea  that  enhance 
aoqniaitkm.  generalintion.  and 
mainlenance  of  functional  ddlls  and 
adivitiea; 

(3)  Improving  comimwicetiona  skflls 
ofchflAen  who  are  deaf-Mtaid  in  didr 
interactlott  with  peers  end  ofims  fat 
educational  and  noneduoetionri 
setttags: 

(4)  Expanding  die  activities  ftat 
support  the  pertidpatfan  in  a  range  of 
oooMBaniOf-baaed  setdngi  fior  children 
with  derf^lindnew.  wHh  snch  settfaigs 
to  jnHud^f  living  envfronmenlBt 
luueetion-leieore  uptiona. 
traneportetien  optlona.  end 
neighborimod  shopping,  educetional  and 
cuUaral  eettlngs; 

(8)  Supported  employment  fisr  jfoutb 
with  deef-UiBdnees;  or 


(6)  Sappertod  living  for  children  and 
youdi  tridi  desrf-blinmww. 

lluwnsM,  hi  m  riwilem  a  wiA  EDGAR 
at  34  CPR7S.106((^).  oi  ^i^ication 
that  meets  Ms  invitational  priority 
roceivBa  no  competitive  or  abaolnte 
prefceenoa  oeef  applicatione  that  meet 
die  priorities  deecrlbed  in  tins  notice. 

Priority  A  Utilaatkm  oflanovative 
Praction^Childreaw^  Severe 
Handicape.  {CFDA  No.  84M6) 

Tliie  pikxily  proasotea  the  adoption 
and  uae  of  iamovBttve  piadicaa  for  fta 
educatton  of  atadanls  with  aevera 
handicapa  thraai^  the  aappori  of 
tackotcal  aasiataaoa  adivities  snch  aa 
inaarvioe  tininin&  prapen  replication, 
and/or  prodndniseeniinatton  Tim 
practicea  are  to  be  selected  from  current 
data  and  bast  pradioee  and  mnat  ba 
justified  !■  the  indkxtkMi  in  tenns  of 
their  prawen  abiny  to  addreee  tha  needs 
of  chadren  with  eevsre  handicapa 

AppBcants  are  pai  imuleily 
encouregsd  to  soled  practices  that  have 
been  geaantBd  aa  ~ 


a  range* 

servioee  to  elnda^s  wtth  4 
handicapa.  Italecta  naet  identify  a 
focua  of  dMatHiaathmactivitieeMd  the 
importanoe  of  the  focua  in  terms  of  its 
jB^aotOB  the  edacptian  and  qoality  of 
life  of  students  with  severe  hendicaps. 
as  defined  at  34  CPR  315.4. 

Projects  under  this  priority  must 
indude  e  desi^i  that  (a)  defines  a  target 
audience  for  the  traiidng  or 
illiBi'aiir"**'^  **  tiw«ti««;  (I))  infJiidgs 
what  thia  target  eudienoe  ie  expected  to 
do  or  to  aocoaqriiili  by  partidpating  to 
die  pnHod:  ((^  iodadea  dM  oliliiatMn 
activitiee  that  are  appropriate  end  wdl- 
suited  to  achieving  the  deecrlbed 
activities  with  the  attended  andienoee: 
1.0..  inearvice  training,  progrun 
replication,  and/or  prodad 
dissemination,  as  needed  to  accompBsh 
the  ededed  change:  and  (d)  indndes 
systemetic  evaluation  md  lepuilingof 
thr  import  and  oITi  rtiTrmmn  of  projed 
activitiee.  Target  audiences  shaB  inchKle 
family  membm  whenever  practicable. 
The  Secretary  particidaily  invitee 
appUoMions  thet  address  one  of  the 
fdlowing  topics: 

(1)  Least  restiidive  environments  for 
difluien  and  youtn  wltli  severe 
handicape; 

(2)  Siqiported  emphiymeul  for  youth 
wnn  eevere  nmmw.ayo. 

(3)  CooHnanty-beeed  carricuhim  and 
instruction  far  diildien  and  youth  with 
severe  handicaps; 

(4)  Integration  of  rdated  services  for 
children  and  yondi  widi  aevere 
handicapa  into  tnatrndional  nbjectives; 

(5)  Increased  pertidpetion  of  perents 
in  the  educational  process;  or 


fflCommunicetionekills  of  children 
and  yonlh  widi  eevere  hendicapa. 

However,  to  eooordance  with  EDGAR 
at  34  CPR  75.106(cKl).  an  appttcation 
that  meets  dds  fanritottonal  priority 
receives  no  competitive  or  abeolute 
preference  over  applicationa  fiiat  mad 
die  priorities  described  in  diis  notice. 

Priority  7.  Utilixatioo  of  Innovative 
PractioeefitrCluIdrea  with  Deaf- 
Blindaees.  (CFDA  No.  84jOBB) 


This  pitority  proaMtes  dw  adoptka 
and  use  of  innovative  pracdoae  for  the 
education  of  atadents  with  deaf- 
blindness  throng  the  support  of 
tediaical  Bssietmice  activittes  sach  as 
inservioe  training,  pragram  leplwatkai. 
and/or  pndud  disaeminettnn  The 
pradioea  are  to  be  eeledad  from  current 
data  and  best  pradtoes  and  mad  be 
justified  to  tarae  of  the  proven  abihty  to 
address  the  needs  of  children  who  are 
deaf-bbnd. 

Appncanto  are  particniany 
enooaraged  to  selad  pradioee  that  have 
been  generated  and  implfBMntrd  acroes 
a  range  of  diadplinea  tliat  provide 
services  to  stoditntowfaa  ere  deef-hUnd. 
Pro  jeds  BBud  identify  e  fbcas  of  the 
utilization  adivities  and  the  iaiportance 
of  the  focas  to  terms  of  its  imped  on  the 
education  and  qualify  of  Kfe  of  students 
with  deel4ilindnees.  ss  defined  et  34 
CFR30IU(bN4    . 

Projects  under  this  prkwify  mad 
indude  e  desi^  that  (a)  definee  e  taigd 
eudienoe  for  the  training  or 
dissemination  activities;  (b)  indndes 
what  this  tsrgrt  audience  is  expected  to 
do  or  to  acooiaplish  by  partiripating  in 
die  project;  (c)  indudee  adivittee  that 
are  appropriate  and  well-autled  to 
adiieving  dM  training  or  dtsaeasinatioo 
adivities  with  dM  intended  audience; 
te..  inservioe  trainingi  propam 
replication,  and/or  produd 
dissemination,  as  needed  to  aocompysh 
dM  sdeded  dienge:  end  (iQ  incliideB 
systematic  evaluation  and  wpurtiitg  of 
the  inyad  and  efliacdveness  of  dM 
priced  adivities.  Tergd  endiences  must 
indude  family  membere  whenever 
practicable. 

The  Secretary  particalaxfy  invites 
applicatiana  that  addreee  one  of  the 
following  tiqacs: 

(1)  Laest  restridive  aivironments  for 
children  and  youth  with  deaf-blindness; 

(2)  Supported  weipkiymf  nt  far  youth 
with  denf-blindnese; 

(3)  Communify-based  curriculum  and 
instradion  for  children  and  youth  with 
deaf-bUndnesa: 

(4)  lutegietloa  of  related  services  for 
diildren  and  youdi  with  deaf-biindneae 
into  instrudian  objectives. 
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(5)  Cowiiwintaitfoo  tkills  of  chlldran 
■nid  youth  with  daaf-bUndiMM;  or 

(6)  TrwMltkMMl  MTvloM  from  •chool 
to  indopwidcnt  Uviiif  or  working  for 
youth  with  dMf-biindiMM. 

Howovor.  in  aooordanoc  with  EDGAR 
at  M  CFR  7S.106(cNl).  an  application 
that  maots  this  invitational  priodty 
raoaivaa  no  oompatitiva  or  ahaoluta 
prafaranca  ovar  appUcationa  that  OMat 
Iha  prioritiaa  daaaibad  in  thia  notioa. 

Pngnun  Authority:  20  UAC 1434. 

Thlaaff 


CnMNoL- M-lSe. 

Aiipoaai'To  aaaiat  handicappad  vouth 
in  tha  traaaitlon  fron  taooodafy  achooi 
to  poatsaooodary  anvironmanta  auch  aa 
oonpatitlva  or  aapportad  aaaploymant 
and  to  anaura  that  aaoondary  apacial 
aducation  and  tranaitioaal  aarvioaa 
raault  in  oompatitiva  or  aupportad 
amployniant  for  handicappad  youth. 

Prioritim:  Tha  Sacratary  aatabllabaa 
tha  foUowiiv  fundint  prioritiaa  for  Iha 
Sacoodaiy  Education  and  Tranaitioaal 
Sarvioaa  for  Handicappad  Youdi 
Program.  CFDA  Na  S4.1S8.  In 
accordanoa  with  tha  Education 
Dapartmant  Canaral  Adminiatrativa 
Rafulatlooa  (EDGAR)  at  94  CFR 
74.101(c)(9).  tha  Sacratary  will  giva  an 
abaohata  prafaranca  under  thia  program 
to  appUcationa  that  raapood  to  tha 
(bUowii^  prioritiaa:  that  ia.  tha 
Sacratary  will  aalact  for  funding  only 
thoaa  applicationa  propoaing  pro)acti 
that  meat  Iheae  prioiitiea. 

Priority  I.  Training  and  Employment 
Modtk  for  Youth  with  Handicap*. 
(CFDA)  No.  H.15e) 

Thia  priority  supports  school  and 
community-based  model  pro)acta  for 
youth  with  handicaps  to  be  preprad  for 
and  placed  in  competitiva  or  supported 
work  prior  to  laaving  school.  This 
priority  responds  to  growing  avidance 
that  youth  with  handicapa  who  exit  from 
achooi  may  have  difficulty  obtaining 
competitive  or  supported  employment 
daapita  the  vocational  programmiM  that 
may  have  been  offered  in  school  Tbaaa 
students  often  remain  at  hope  for 
aavaral  years  bafera  a  placement  can  ba 
found  in  a  )ob  training  or  supported 
employment  program.  By  providing 
emplc^rnient  expariencea  in  setting 
where  the  raquiaita  support  services  are 
provided  by  adult  aarvioe  agandea  or 
other  public  or  private  providera  prior  to 
exit  from  school  it  is  more  likely  that  a 
smooth  transitioa  can  be  made  from 
achooi  to  work  and  adult  Ufa.  Protects 
funded  under  this  priority  must  include 
modela  that  amphasixe  the  following: 

(1)  Collaboration  with  employara: 


(2)MsasMiamBntof< 
youth  aatiafBctlon: 

(9)  Program  evaluatioa  with  outcome 
measures  to  datarmina  initial  and 
continuing  aanploymant  status: 

(4)  Working  ralationahipa  between 
aducatioa  agandea  and  aupporlad  and 
tranaitkmal  work  afforta  at  tha  8Ula 
and/or  local  level  and 

(5)  Workii«  partnarahipa  with  fomiliea 
that  damonatrata  a  coeunitmenl  to 
maximizing  indapendanoa. 

Tha  floal  of  thaaa  modela  ia  to  place 
yotttha  with  handicapa  in  oompatitiva  or 
supported  ampkqmant  Supported 
employment  must  indode  paid 
employment  in  integrated  work  aettinga 
and  ongoing  support  fxom  adult  sarvioa 
agandea  or  other  public  or  prhrata 
sarvlcaa. 

Final  raporta  submitted  by  projects 
funded  under  thia  priority  muat  induda 
both  tha  specific  findings  of  the  project 
aa  well  aa  general  prindplea  that  have 
bean  learned  or  teatad  regarding  the 
preparatloa  of  youth  with  handicapa  for 
competitive  or  aupportad  employment 
upon  laaving  school  Quanttflabie 
informatloa  from  protect  evaluatioa 
activitiaa  muat  alao  bit  induded  along 
with  pradaa  informatloa  regarding  the 
prooeduraa  uaed  to  Implement  the  model 
and  tha  cootaxta  in  which  the  model 
waa  implemented. 

Priority  Z  Secondary  and  Tranutkm 
Service*  Follow-up,  Follow-Along 
PnJectM.  (CFDA  No.  84.158) 

This  priority  supports  school  and 
oonununity-baaed  model  protects  to 
improve  tracking  systems  for  youth  writh 
hamhcapa  who  complete  or  leave 
secondary  progrema  and  to  revise 
curriculum  and/or  program  options 
baaed  on  continued  analyses  of  outcome 
data.  Protects  funded  under  this  priority 
must  indude  models  that  emphasize  the 
following: 

(1)  Development  of  enhancement  of 
procedures  for  a  foUow-up/foUow-along 
system  for  aU  youth  with  handicaps  wtw 
complete  or  leave  secondary  education, 
and 

(2)  Revision  of  existing  program 
options  to  Improve  outcomes  for  youth 
with  handicepe  completing  or  leaving 
school 

Thia  priority  ia  Intended  to  support  a 
variety  of  strategies  to  determine  the 
status  of  "completers"  and  "leavers" 
living  in  our  communitiea.  The  strategies 
employed  by  individual  pK>t*ctS  must 
ensure  that  all  exiting  students  are 
induded  in  status  reports.  It  ia  expected 
that  outcome  measures  will  be 
developed  to  determine  how  successful 
our  education  programs  are  at  preparing 
youth  with  handicapa  to  live  and  work 
in  the  community.  Additional 


information  regarding  the  availability  of 
needed  public  services  and  informal 
supports  should  be  obtained  during  the 
foUow-up/follow-aloog  procesa.  Final 
reports  submitted  by  protects  funded 
under  this  priority  must  indude  both  the 
spedflc  findings  of  the  protect  as  well  as 
general  prindplea  that  have>been 
learned  or  teated  regarding  the 
preparation  of  youth  with  handicaps  for 
employment  and  adult  life  upon  leaving 
school  Quantifiable  information  from 
protect  evaluation  activities  must  also 
be  induded  along  with  predse 
information  regarding  the  procedures  for 
the  follow  up  system  as  well  as 
available  coat  information. 

Priority  3.  Family  Networking.  (CFDA 
No.  84.158) 

This  priority  supports  model 
demonstration  protecta  that  build  on 
existing  transition  planning  processes  to 
assist  youth  with  handicaps  and  their 
families  in  identifying,  accessing,  and 
using  formal  and  informal  networks  to 
obtain  needed  supports  and  services  to 
maximize  independence  in  adult  life. 
Protects  under  this  priority  must  ensure 
that  there  is  an  exiating  planning 
proceas  in  place  that  includes  the 
student,  his  or  her  family, 
representatives  bofa  the  school,  and 
repreaentativea  from  adult  service 
agencies  or  other  providers  in  planning 
for  the  transition  of  students  who  willbe 
exceeding  the  maximum  age  for  public 
school  services. 

Models  funded  under  this  priority 
must  assist  youth  with  handicaps  and 
their  families  in  identifying  the  range  of 
possible  poet-achool  optiqns  for  living. 
working,  recreation,  or  post-secondary 
education,  and  assessing  the  supports  or 
services  needed  by  the  student  to 
participate  in  different  post-school  o 

options.  Protects  must  develop  strategies 
to  assist  youth  with  handicaps  and  their 
families  in  identifying  potential  formal 
(service  agencies,  handicapped  student 
services)  and  informal  (extended  family, 
friends)  sources  of  services  and  supports 
and  in  learning  to  effectively  access  and 
uae  these  sources.  Persistent  barriers  to 
obtaining  needed  supports  or  services 
must  alao  be  identifUed  and  strategies 
developed  and  teated  for  overcoming 
these  barriers. 

Pinal  reports  submitted  by  protects 
funded  under  thia  priority  must  include 
both  the  spedflc  findings  of  the  project 
as  well  as  general  prindplea  that  have 
been  learned  or  tested  regarding  the 
idenification.  access,  and  use  of  formal 
and  informal  networks  by  youth  with 
handicaps  and  their  families  to  obtain 
needed  supports  and  services.  Common 
barriers  identified  to  acceasing  and 
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using  various  sources  for  support  and 
service  should  be  described  along  with 
any  implications  for  policy  makers  or 
service  providers.  Quantifiable 
information  for  protect  evaluation 
adivities  must  also  be  included  along 
tvith  predse  information  regarding  the 
model  procedures,  the  context  in  which 
it  was  implemented,  and  available  cost 
infonnatlon. 
Program  Authority:  20  U.S.C  1425. 

Title  of  Program:  Technology. 
Educational  Media,  and  Materials  for  the 
Handicapped  Program 

CFDA  No:  84.180. 
'    Purpose:  The  purpose  of  this  program 
Is  to  support  protects  and  centers  for 
advancing  the  availability,  quality,  use, 
and  effectiveness  of  technology, 
educational  media,  and  materials  in  the 
education  of  children  and  youth  with 
handicapa  and  the  provision  of  eariy 
intervention  services  to  infants  and 
toddlers  with  handicaps.  In  creating  a 
new  Part  G,  Congress  expressed  the 
intent  that  the  projects  and  centers 
funded  under  the  part  should  be 
primarily  for  the  purpose  of  enhancing 
research  and  developmaMi  advances 
and  efforts  being  undertaken  by  the 
public  or  private  sector,  and  to  provide 
necessary  linkages  to  make  more 
efficient  and  effective  the  flow  from 
research  and  development  to 
application. 

Priorities:  The  Secretary  eatablishes 
the  following  funding  priorities  for  the 
Technology,  Educational  Media,  and 
Materials  for  the  Handicapped  Program. 
CFDA  No.  84.180.  In  accordance  with 
the  Education  Department  General 
Administrative  Regulations  (EDGAR.  34 
CFR  7S.10S(c)(3)).  the  Secretary  gives  an 
absolute  preference  under  this  program 
to  appUcations  that  respond  to  the 
following  priorities:  that  is.  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  protects 
that  meet  one  of  these  priorities. 

Priority  1.  Using  Technology  to  Improve 
Assessment  of  Children  with 
Handicaps.  (CFDA  84.180) 

This  priority  supports  projects  that 
use  innovative  technologies  to  advance 
assessment  theory  and  practice  for 
infants,  toddlers,  children,  and  youth 
with  handicaps.  Protects  must  develop 
and  evaluate  technology  applications 
whidi  extend  beyond  the  current  paper 
and  pencil  tests  used  to  measure  skill 
proficiency,  competence  or  perfonnance 
of  children  with  handicaps  in 
educational  home,  community,  or 
training  settings.  The  cognitive, 
language,  perceptual-motor,  academic 
vocational  or  social  profidency 
domains  can  be  addressed. 


Protects  must  develop  and  evaluate 
technologically  based  prototypes  for 
advancing  assessment  theory  and 
pradice.  These  protects  are  not  meant  to 
produce  tests  or  scales  but  rather  to 
stimulate  such  development  in  die  future 
by  providing  prototypic  design  features 
related  to  any  of  the  following:  (a)  Item 
stimuli  (b)  sequence  of  item 
presentation,  (c)  expanded  response 
capabilities,  or  (d)  scoring  criteria.  The 
innovative  methodologies  developed 
may  require  expansions  of  traditional 
psychometric  theory  to  address  new 
procedures  for  establishing  indices  of 
reliability  and  validity.  Protects  must 
address  issues  of  reliability  and  validity 
where  applicable.  Thus,  these  protects 
are  viewed  aa  development  activities 
providing  direction  for  foture  teat 
assessment  products. 

Protects  must  indude  specific 
strategies  and  rationales  that  tustify  the 
development  activity  induding  why  the 
assessment  %vould  be  important  and 
what  impad  the  appUcations  of  such  an 
assessment  might  have.  Protects  must 
also  provide  resources  and  expertise 
related  to  the  domain(8}  being  measured 
and  the  integration  of  electronic 
technologies.  The  final  report  must 
highlight  the  prototypic  design  features 
by  descrilring  their  nature  and  evidence 
to  aupport  the  extent  to  which  they 
advance  current  practice. 

Priority  Z  Compensatory  Technology 
Applications.  (CFDA  No.  84.180) 

This  priority  supports  the  innovative 
development  of  hardware  or  software 
technology  prototypes  which  have 
market  potential,  llie  prototype  must 
aUeviate  mobility,  manipulation, 
communication  or  instructional  barriers 
to  providing  educational  opportunities 
for  learners  who  are  handicapped.  The 
prototype  may  be  operated  by  either  the 
teacher  or  the  learner.  The  prototype 
must  be  designed  not  only  to 
compensate  for  a  particular  learner's 
handicap  but  must  also  be  easily 
modified  to  accommodate  other  learners 
with  similar  handicaps.  Protects  must 
develop  woriung  prototypes  which  use 
existing  technology,  where  possible,  and 
which  capitalize  on  recent  technological 
advances  to  enhance  the  teaching  or 
learning  of  children  with  handicaps. 
Protects  must  indude  a  plan  for  the 
formative  evaluation  of  the  innovative 
adaptations  to  determine  the  soundness 
of  the  engineering,  the  adequacy  of  the 
design,  whedier  it  compensates  for  the 
disabiUty.  whether  it  is  feasible  to 
operate  and  maintain  in  a  school  setting, 
and  the  feaaibiUty  for  future  production 
and  distribution.  A  final  report  must 
indude  the  prototype  product  as  well  as 
a  discussion  and  rationale  to  support 


any  needed  and  recommended 
modifications  for  the  prototype  based  on 
the  fonnative  evaluation. 
Program  Authority:  2D  U.S.C  1461. 

Intergovernmental  Review 

These  programs  are  subied  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  obtedive  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  assistance. 

In  accoidance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

(Catalog  of  Federal  Domestic  Asaistanoe  ~~ 
Numbers:  85J)24.  Handicapped  CSiildren's 
Early  Education  Program:  84J)2B.  Educatkmal 
Media  Researdi.  Productioii.  OistrilNitioii. 
and  Training  Program:  84JI7S.  Postsecoodary 
Education  Program  for  Handicapped  Persons: 
84^)86.  Programs  for  Severely  Handicapped 
Children.  84.15&  Secondary  Educatkxi  and 
Transitional  Services  for  Handicappad  Youth 
Program:  S4.iea  Technology.  Educational 
Media  and  Materials  for  the  Handicapped 
Program.) 

Dated-  December  13. 198«. 
LauroF.Cavaaaa. 
Secretary  of  EtkicaUoa. 
(FR  Doc  ae-iasz  Filed  1-2S-80C  •:46  ami 


DEPARTMENT  OF  EDUCATION 
Office  of  Special  Education 


Hiviuiuun  for  AppecaDone  for  iiess 
Awerde  under  Certain  Direct  Qrent 
Pfooreme  lor  Fiactf  Yev  1MB 

Note  to  A/^licants:  This  notice  is  a 
complete  application  package.  The 
notice  contains  information.  appUcation 
forms,  and  instructions  needed  to  apply 
for  a  grant  imder  these  competitions. 
The  priorities  for  these  programs  are 
pubUshed  in  a  separate  part  of  this  issue 
of  the  Federal  Register. 

The  estimates  of  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  a  specific  number  of 
grants,  unless  the  amount  is  otherwise 
specified  by  statute  or  regulation. 

Applicable  Regulations-.  The 
Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74.  75,  77,  79. 80  and  8S;  and 
the  following  program  regulations: 

Handicapped  Children 's  Early 
Education  Program  (CFDA  No.  84.024) 
34  CFR  Part  300,  as  amended  August  11. 
1967  (52  FR  29816) 


8EL 


r«4««i 


/  V«L  Bl  NoiU  MlitrMUir.  |uiouy  26.  IMO/NoticM 


Educational  Madia  RaaaarcK 
Production.  Dittributiam  amd  TYoimiHg 
(CFDA  No.  M.oae)  M  CPR  Burt  332 

Program  For  Savarafy  Hondioopped 
(Including  Doaf-Biind)  ChUdran  (CFDA 


Na  UXm)  3«  CFR  Rwt  Sit.  m  MModMl 
AiMMt  M.  Iflt7  (S3  PR  31tM) 
Sacondary  BducoUon  and 
Tnumitional  Sorricat  for  Hondicappod 
Youth  Program  (CFDA  No.  M.1M)  34 
CFR  Part  326 


Tochnology.  Bdueotiono/ Media,  and 
Material  for  tho  Hondicappod  Program 
(CFDA  Na  84.180)  34  CFR  Put  333. 53 
FR  8052-8864  (March  3. 1886) 


Ttmi  OF  nKMRMc  HANncArrcD  Otmsmof  Emilv  Education  Program 
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Tha  Sacrotary  aoaa  dM  fbOowtai 
crtlaria  andw  84  CFR  Part  300  to 
avalaata  an  appttcatioa.  Tba  i 
•oora  far  all  tba  crHafte  la  100  pointa. 

(a)  Importanco.  (15  pointa) 

(1)  Tba  Saoatary  ravlawa  aach 
appUcattan  to  dat«nnliia  tha  axtaot  Id 
which  tba  propoaad  pro|aat  addraaaaa 
ooooana  ia  liiM  of  Ifea  paipoaaa  of  tUa 
part 

(2)  Tba  Sacratary  conaldara 

(i)  Tba  rigniflranca  of  tba  probkn  or 
laaua  to  ba  addtaaaart; 
(U)  Tba  axtant  to  whkh  Iha  pro|act  la 


ralatad  to  tba  probkm  or  iaaua: 
(iU)  Tba  aoaiibara  of  taKHviduala  who 

will  banafit:  and 
(iv)  How  tba  protaet  wlU  addraaa  dia 

idantlllad  problaai  or  iaaua. 
(b)  iB^MCt  (15  pointa) 

(1)  Tba  Sacratary  raviawa  Mcfa 
appttcatkm  to  datvnnina  tha  probabla 
impact  of  tha  propoaad  proiact  in 
oiaatiiv  tba  aaada  of  cfaikhan  with 
handtcapa.  birth  through  aga  aight.  and 
tbairfaalUaa. 

(2)  Tba  Sacratary  conaidara 

(i)  Tba  oontribotloo  that  pro^act 
WiMttty  or  producta  will  aiaka  to  current 
knowladfa  and  practioa; 

(il)  Tba  aatboda  uaad  for 
diaaraiinatioa  of  proiact  flndinft  or 
products  to  appropriaia  taiftt 


(ili)  Tba  axtant  to  which  findlatB  or 
producta  ara  rapUcabla.  if  approprfal*. 
(c)  TochuicaJ  toundnm§  (38  poinia) 
(1)  Tba  Sacratary  lattawa  aach 
appbcatkm  to  datOTatiaa  tba  tachninal 
•oundnaaa  of  tha  projact  plan: 


n  latiawuig  ■ppacuiwiia  uutni 
thiapart  tba  Saoatary  oooaidara— 

(i)  Tba  quality  of  tba  daalfn  of  tba 
prolact: 

(ii)  Tba  propoaad  aampla  or  taifst 
pofmlatioo.  Inrludtm  tha  nnmben  of 
partkipanta  invohrad  and  natboda  that 
will  ba  aaad  by  tba  applicant  to  inaati 
that  paiUdpanta  who  ara  othatwlaa 
aUgibla  to  partidpata  ara  aaiactad 
without  rafard  to  raoa.  color,  natioaal 
origin.  gHMar.  aga.  or  handicapping 
condition; 

(iii)  Tba  BMthoda  and  procadaraa  uaad 
to  impiMBcnt  tba  daaign.  including 
inatruaMBlatkm  and  Mia  aaalyaia;  and 


(iv)  Tba  antldpalad  ( 

(3)  With  raapact  to  trainli«  protacts.  in 
•ppl^ring  tha  critarioo  in  paragraph 
(cN2Mili)  of  this  Mctkm.  tha  Sacrvtaiy 


(i)  Tba  curricahua.  oouraa  .^ 
and  practica  laading  to  apadfic 


(U)  Hm  ralattoaahip  of  tba  profact  to 
tba  ooa^irananalva  ryataai  of  paraonnai 
davalopaaant  plana  raquirad  fay  Parts  B 
and  H  of  tba  Act.  and  Stata  Uoanaora  or 
oartification  standarda. 

(4)  in  addition  to  tba  crttaria  in 
par^aph  (c)(2)  of  thia  aactloo.  tba 
Sacratary.  in  ravlawing  ootraach 


(i)  Tba  agincln  to  ba  aarvad  throngh 
outraacn  aclivitlaa! 

(il)  Hm  currant  aarvioaa.  tbair 
locaHoa.  and  aotidpatad  impact  of 
outraach  aaaiatanca  far  aach  of  thoaa 


(W)  Ite  modal  damooatratiaa  profact 
upon  wbkh  tba  ootraach  pro^act  ia 
baaad.  inchwUng  tha  affactivanaaa  of  tba 
modal  pro-am  with  childran.  famihaa. 


or  otbar  raclpiants  of  profact  aarvioaas 
and 

(iv)  Tba  Ukaiibood  that  tba 
deaMnatratloR  aroiact  will  ba  continued 
and  aupportad  tnr  iiinda  otbar  than  tboae 
avallabte  through  diia  part 

(d)  Plan  of  operation.  (10  pointa) 

(1)  Tba  Sacratary  ravlawa  aach 
appUcatkn  to  delaiailna  tha  qaahty  of 
tha  plan  of  operation  for  the  pro)act 

(2)  Tba  Sacratary  conaidera 
(i)  Tba  extent  to  which  the 

managrmant  plan  will  ananre  proper 
and  ^dant  adminlatratlon  of  the 

—   -  *        * 

protect 

(U)  Clarity  in  the  goala  and  obtectlvea 
of  tba  protect 

(iii)  The  quaUty  of  the  activitiea 
propoeed  to  accompliah  the  goala  and 

«i.lM    nil.  ■  ■    ■ 

oofecnvea. 

(iv)  The  adequacy  of  propoeed 
timeiinea  far  acoompbahing  tboae 
activitiea;  and 

(v)  Effectiveneea  in  die  weya  in  which 
the  applicant  plana  to  use  the  reaourcea 
and  peraonnel  to  accompliah  the  goala 
and  obfactivaa. 

(e)  Evaluation  plan.  (5  pointa) 

(1)  The  Secretary  reviews  each 
apphcatlon  to  det«rmine  the  qoelity  of 
the  plan  for  evaluating  proiect  goala. 
objectivea.  and  activitiea. 

(2)  The  Secretary  conaidera  the  extent 
to  which  the  metboda  of  evaluation  are 
appropriate  and  produce  objective  and 
quantifiable  data. 

(0  Quality  of  key  penonnel.  (10 
poInU) 

(1)  The  Secretary  reviewa  each 
application  to  determine  the 
quahficationa  of  the  key  peraonnel  the 
applicant  plana  to  uae. 

(2)  The  Secretary  conaidera 
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(i)  The  qualificationa  of  the  prt^ect 
director  and  project  coordinator  (if  one 
iaused): 

(ii)  Tlie  qualificatioiis  of  aadi  of  the 
other  key  profect  peraonnek 

(iii)  The  time  that  each  peraon 
referred  to  in  para^apha  (f)(2KI)  and  (li) 
of  thia  aection  «vill  commit  to  the  project 

(iv)  How  the  applicant  will  enaore 
that  personnel  are  aelected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
handicapping  condition. 


(3)  IIm  Secretary  conaidera 
experience  and  training  in  areaa  related 
to  project  goala  to  detcnrmine 
qualificationa  of  key  personnel 

(g)  Adequacy  of  resources.  (5  pointa) 

(1)  The  Secretary  reviewa  each 
application  to  determine  adequacy  of 
reaoorcea  allocated  to  the  project 

(^  The  Secretary  considers  the 
adequacy  of  the  facilities  and  the 
equ^Mneat  and  stqtpUas  that  the 
applicant  plans  to  use. 

(h)  Budget  and  cost-effectiveness.  (5 
poJnA^ 


(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget 

(2)  The  Secretory  considers  the  extent 
tonvhich — 

(i)  The  budget  for  die  project  is 
adequate  to  undertake  project  activitiea; 
and 

(ii)  Costs  are  reasonable  in  relation  to 
objectives  ot  the  project 

Eligible  Applicants 

Public  agendes  and  nonprofit  private 
organizations  may  apply  for  an  awaiti 
under  any  of  the  prioritiea. 
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Selection  Criteria 

The  Secretary  uses  the  following 
criteria  under  34  CFR  Part  332  to 
evaluate  appUcatloos  for  new  awards. 
The  maKimum  scoTO  fot  all  criteria  is  100 
points. 

(a)  Plan  of  (iteration.  (25  pointo) 

(1)  Tha  Secretary  reviews  eadi 
appUcatlon  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  proiect 

(2)  The  Secretary  looks  for 
information  that  shows— 

(i)  High  quality  in  the  design  of  the 
project 

(ii)  An  effective  plan  cX  management 
that  insures  proper  and  efficient 
administration  of  the  project 

(iii)  A  dear  description  of  how  the 
objectives  of  the  projed  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  ite  resources  and  personnel  to 
achieve  each  objective: 

(v)  A  dear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  riigible  projed 
partidpante  who  are  members  of  groups 
that  have  been  traditionally  under 
represented,  such  aa— 

(A)  Handicapped  persons: 

(B)  Members  of  radal  or  ethnic 
miiaority  groups: 

(C)  Women;  and 

(D)  The  elderiy. 

(b)  Quality  of  key  personnel.  (20) 
points. 

(1)  The  Secretary  reviews  eadi 
appUcation  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project 


(2)  The  Secretary  looks  for 
information  that  shows— 

(i)  Ibe  qualificationa  of  the  projed 
direidor  (if  one  is  to  be  used); 

(ii)  The  qmlifications  of  eadi  of  the 
other  key  personnel  to  be  used  in  die 
project 

(iii)  The  time  that  eadi  person 
referred  to  in  paragra|rii8  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project  and 

(iv)  The  extent  to  vAadtx  the  applicant 
as  part  of  ite  don-discriminatory 
employment  |»actices.  encourages 
applicationa  for  en^iloyment  bom 
persons  who  are  members  of  groups  that 
have  been  traditionally  undCT 
represented,  such  as — 

(A)  Handicapped  persiMu: 

(B)  Members  of  radal  or  ethnic 
minority  groups; 

(C)  Women:  and 

(D)  The  elderiy. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  die 
objectives  of  the  project  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (15 
pointe) 

(1)  The  Secretory  reviews  each 
appUcation  for  information  that  shows 
that  the  projed  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretory  looks  for 
information  that  shows — 

(i)  The  budget  for  the  projed  is 
adequate  to  support  the  projed 
activities:  and 


(ii)  Coate  are  reasonable  in  relation  to 
the  objectivea  of  die  project 

(d)  Evaluation  plan.  (5  pointe) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  dta 
pn^ect  (See  34  CFR  75.5eO-Evaluation 
by  the  grantee.) 

(2)  The  Secretary  kxriu  far 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
projed  and.  to  die  extent  poaaible,  are 
objective  and  produce  date  that  are 
quantifiable 

(e)  Adequacy  of  resources.  (10  pointe) 

(1)  The  Secretary  reviews  eadi 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  for  the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  die  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  sui^lies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Need.  (20  pointe) 

(1)  The  Secretary  reviews  each 
appUcation  for  information  diet  shows 
the  need  for  the  project 

(2)  The  Secretary  looks  for 
information  diat  shows — 

(i)  The  need  for  the  proposed  activity 
with  reaped  to  the  handicapping 
condition  served  or  to  be  served  by  the 
applicant 

(ii)  The  potential  for  using  the  resulte 
in  odier  projeda  or  programs. 

(g)  Marketing  and  dissemination.  (5 
pointa) 
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(1)  The  8«cf«tanr  rtvtowr*  Mch 
■ppttoatton  for  tatormmtkm  liMt  •howa 
■daquat*  provitioos  lor  ■arkattag  or 
dlMMniiMting  results. 

(2)  Th«  SacreUry  kx>ka  for 
Inforawtiao  dial 


(i)  The  proviakw  for  narkctiaf  or 
otiwwi—  dit— minaHng  Um  rcmiils  of 
tha  protect  and 

(U)  ProviskNM  for  making  materials 
and  Ischniquas  availaMa  to  Iha 
populatiam  for  wbom  tka  profad  laoald 


Eliglbh  App/icantg 

Parties  eligible  for  grants  under  this 
subpart  are  profit  and  nonprofit  public 
and  private  agendas,  otysnisatioos,  and  • 
institutions. 
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SaJbrtMW  Criteria  for  Rmmuvh  Pn^m:ta 


The  Secretary  oeee  the  foOowtng 
criteria  under  M  CFR  91ftJ2  lo  evahiala 
an  appHcatkin  for  a  reeearch  pto|act 

{m)  ImpoHfutct  amd  •Mpm:»mi  ianpoet 
of  0)0  nmorch.  pO  potots)  The 
Secretary  ravlewa  each  application  to 
datannina  the  extant  to  which  the 
prafoot  will  dovdop  M«r  kMwMge  hi 
understandtaig  and  aflacttvaly  meeting 
the  neede  ol  sevoreiy  handicappad 
children  and  yoath.  in>  lading  the  extent 
to  which— 

(1)  The  programmatic  leeearch  areas 
proposed  by  the  applicant  repreeent 
critical  araaa  of  iaveettgatioa.  or 
problems  whose  solution  would  hsve 
greatest  impact  on  improving  sarvicae  to 
severely  handicapped  children  and 
youth:  and 

(2)  The  specific  qoeetions  to  ba 
sddreeeed  in  the  profect  are  likely  to 
ganerale  knowledge  needed  lor  bringing 
about  a  aMfor  chenge  in  understandtag 
ol  the  topical  aree. 

(b)  Ttchnical  toundnmt  of  thm 
pro^  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  taehakal 
lolthai 


(i)  The  deeipK 

(U)  The  ptopoeed  i 

(iii)  Instrumentation:  and 


(iv)  Data  analjrsis  procedures. 

(2)  The  Secretary  alao  reviews  each 
application  for  the  rrievanoe  of  its 
proposed  training  efforts,  indodin^— 

(i)  Stratagiee  for  provision  of  tn^bing: 
snd 

(ii)  Relationships  betwMn  the 
epplicant.  other  organizations  or 
agendee  providing  training  in 
coordination  with  the  eppUcant  and 
trainees  lecaiving  trainhig  from  the 
epplicanL 

(c)  Pkm  of  operation.  (15  points)  The 
Secratary  reviews  eech  spplication  to 
determine  the  quality  of  dm  plan  of 
operation  for  the  protect,  including — 

(1)  The  extent  to  which  the  plan  of 
management  ia  aCmctive  and  ensures 
proper  snd  efllGient  a<BiinistratioB  of 
thaprofact 

(2)  How  the  obfecdvas  of  the  profad 
relate  to  the  purpoee  of  the  progreni: 

(3)  The  qoabty  of  the  applicant's  plans 
to  use  its  resources  snd  personnel  to 
achieve  each  obtectiva:  and 

(4)  How  the  epplicant  will  ensora  that 
proiect  participants  who  are  otherwise 
el^ble  to  partidpata  are  selected 
withoat  rngard  to  raoa.  color,  national 
origin,  gander,  aga,  or  handicapping 
condition. 

(d)  Quality  of  kf  pormmnoL  (20 
points) 

(1)  The  Secretary  laniaws  each 
application  to  detmmine  the  qoabty  of 


key  personnel  the  epplicant  plans  to  use 
on  the  project  induding — 

(i)  The  quahllcations  of  the  proved 
director  or  prindpal  investigator 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project. 

(iii)  the  time  thst  each  person  referred 
to  in  paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  this  profect:  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminstory  employment 
practices,  will  ensure  thst  its  personnel 
sre  seleded  for  empbyment  without 
regsrd  to  race,  color,  national  origin, 
gnider,  age,  or  handicapping  condition. 

(2)  To  determine  persoimel 
qualifications  under  psragraphs  (dXl)  (i) 
and  (U)  of  this  section,  the  Secretary 
considers— 

(i)  Experience  and  training  in 
conducting,  documenting,  and  applyfa^ 
reeearch  pertaining  to  severely 
handicapped  children  and  youth: 

(ii)  Awareness  of  relevsnt  reeeerch 
find^gs  snd  demonstration  pro)ect 
results  pertaining  to  other  handicapped 
children  and  yoitth  and  the  potential  for 
use  of  the  findings  and  results  with 
severely  handicapped  children  and 
youth:  and 

(iii)  Rxparienoe  in  communicating 
research  findings  to  service  providers  of 
severely  handicapped  childran  and 
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youth  and  in  assisting  these  providers 
with  effective  application  of  the 
findings. 

(e)  Budget  and  coet-effectivenees.  (10 
points)  The  Secretary  nrviews  each 
application  to  detennine  the  extent  to 
which— 

(1)  The  budget  is  adequate  to  support 
the  project:  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(0  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  applicatiim  to 
detennine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation— 

(1)  Are  appropriate  to  the  prefect;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  diat  are 
quantifiable. 


[Cnn  nisiiBBs;  See  84  CFR  78JB0 
Evaluation  by  the  grantee.) 

(g)  Adequacy  ofreeouroee.  (5  potots) 
The  Secretaiy  reviews  each  application 
to  detennine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  induding  facilities, 
equipment  and  wepfXtn. 

(h)  Dissemination  plan.  (5  points)  Hie 
Secretary  reviews  each  application  to 
determine  the  quality  of  dw 
dissemination  plan  far  the  project 
induding  the  extent  to  which  the 
applicant's  plan — 

(1)  Ensures  proper  and  efficient 
dissemination  of  pn^ed  information 
within  the  State  in  n^ch  the  projed  is 
located  and  throa^iout  die  Nation:  and 

(2)  Provides  a  dear  descriptiaa  of  the 
content  intoided  andienoea.  and 
timelines  for  production  of  all  projed 
documents  and  other  products  that  the 
applicant  will  dissemiJMte. 

Selecton  Criteria  for  Demonstration  and 
Training  Projects 

The  Secretary  uses  the  following 
criteris  under  34  CFR  315.33  to  evaluate 
an  application  for  a  demonstration 
project  and  a  training  project 

(a)  Extent  of  need  and  expected 
impact  of  the  project  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  wlidch  the 
projed  is  consistent  with  national  needs 
in  the  provision  of  innovative  services  to 


severely  handicapped  and  youth, 
induding  consideration  of— 

(1)  The  needs  addressed  by  the 
project 

(2)  The  fanpad  and  benefits  to  be 
gained  by  meeting  die  edncational  and 
related  service  needs  of  severely 
handicapped  cfaildf«n  and  yondi  served 
by  the  project  their  parents  and  service 
providers;  and 

(3)  The  national  significance  of  the 
projed  in  terms  of  potential  benefits  to 
severely  handicapped  children  and 
youth  who  are  not  direcdy  involved  in 
the  project 

(b)  Plan  of  (^ration.  (25  points)  The 
Secretary  reviews  eadi  application  to 
detennine  the  quality  of  die  |rian  of 
operation  for  the  project  induding — 

(1)  The  quality  of  the  des^  of  me 
project 

(2)  The  extent  to  w^ikh  the  plan  of 
management  is  effective  and  ensores 
proper  and  effident  administration  of 
thepn^ed; 

(3)  How  weU  die  objectives  of  die 
projed  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  |rian 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(5)  How  the  applicant  will  ensure  that 
(ffojed  partidpants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
(Higin,  gender,  age.  or  handicapping 
condition. 

(c)  Quality  of  key  personnel  (15 
points) 

(1)  'The  Secretary  reviews  each 
apptication  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project  induding — 

(i)  The  qualiiScations  of  the  projed 
director, 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project  and 

(iv)  How  the  applicant  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  fw  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 


(2)  To  determine  personnd 
qualifications  under  paragraphs  (cKl)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  snd  training  in  fields 
related  to  the  objectives  of  the  project 
and 

(ii)  Any  other  qualifications  diat 
pertain  to  the  quaUty  of  the  project 

(d)  Budget  and  cost-effectiveness.  (10 
pfnaXs)  The  Secretary  reviews  each 
applicaticm  to  determine  the  extent  to 
which — 

(1)  The  bud^t  is  adequate  to  support 
the  project  and 

(2)  Coats  are  reasonable  hi  relation  to 
the  objectives  of  the  project 

(e)  Evaluation  plan.  (15  points)  The 
Smaetary  reviews  each  application  to 
determine  the  qoaUty  of  the  evaluation 
plan  for  the  project  induding  the  extent 
to  which  die  applicant's  methods  tA 
evaluation — 

(1)  Are  appropriate  to  the  project  and 

(2)  To  the  extent  possiUe.  are 
objective  and  produce  data  that  are 
quantifiable. 


:See34CFR7SJW 
Evaluatiao  by  the  yantee.) 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  detennine  the  adequacy  of  the 
resources  that  die  applicant  plana  to 
devote  to  the  project  induding  fadhtiea, 
equipment  and  supplies. 

(g)  Dissemination  pkm.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the 
dissemination  frian  for  the  project 
induding  the  extent  to  which  the 
applicant's  plan — 

(1)  Ensures  proper  and  efficient 
dissemination  of  projed  informatioa 
within  the  State  in  which  the  projed  is 
located  and  throughout  the  Natioa:  and 

(2)  Adequately  includes  the  content 
intended  audiences,  and  timeKneaa  far 
production  of  all  preyed  documents  and 
other  products  which  the  applicant  will 
disseminate. 

Eligible  Af^licants 

Any  public  or  private,  profit  or 
noiqirofit  organization  or  institutioa 
may  apply  for  a  grant  under  this 
program. 

Anthority:  20  U.&C  1424. 
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Selection  Criteria 

The  Secretary  uoM  the  foUowiog 
criteria  under  M  CFR  SM  to  waluato  an 
appUcatloo  for  new  award*.  Tba 
maximum  pcort  for  all  of  the  criteria  is 
100  point*. 

(a)  Mm  of  operation.  (10  point*) 

(1)  The  Secretary  review*  each 
applicatioQ  for  infomattoa  diat  abow* 
the  quality  of  die  plan  of  operatioQ  for 
die  protect 

(2)  The  Secretarv  look*  for 
infomatioa  diat  ■how* 

(i)  High  quality  in  die  design  of  die 

ptoject 

(ii)  An  effective  plan  of  manafemaat 
that  Inaure*  proper  and  efficient 
administratkia  of  the  protect 

(iU)  A  dear  daecriptloa  of  bow  dM 
obiecdvea  of  dM  protect  relate  to  dM 
purpoee  of  the  profram: 

(iv)  The  way  dw  applicant  plans  to 
«*e  its  ie*oufcea  and  personnel  lo 
achieve  cM:h  obiacdv*:  and 

(v)  A  dear  daecripdoa  of  how  dM 
applicant  wUl  provide  equal  acoaas  and 
treatment  of  eligible  project  participant* 
who  are  members  of  groups  that  have 
been  traditionally  underrepresented. 


(A)  Mambaf*  of  radal  or  edmic 
minority  poopa;  >> 

(B)WoaMn: 

(C)  Handicapped  persona:  and 
(D)Tbeeldsrfy. 
(b)  QtaIityafktyp*r$onnel.  (10| 

points 

(1)  The  Secretary  reviews  each 
appUcatloa  for  informatioa  that  shows 
the  quallficatioa*  of  dM  key  peraoonel 
the  applicant  plan*  to  u*e  on  the  protect 

(2)  The  Secratary  look*  for 
informatiao  dMt  ahow* 

(i)  The  oualificadoos  of  die  project 
director  (J  one  ia  to  be  uaed): 

(li)  The  qualificationa  of  each  of  the 
other  key  personnel  to  be  used  in  dM 
protect 

(Ui)  The  lime  dul  each  person 
leferrad  to  In  parar«p(»  Mi)  (0  aad 
(11)  of  dii*  *ectioa  wUl  commit  to  the 
protect  and 

(iv)  The  extent  to  which  dM  applicant 
as  part  of  lu  noodiacriminatory 
employment  encourages  sppUcatioos 
for  eaiptoymenl  from  persons  who  are 


members  of  groups  that  have  been 
traditionally  underrepraeented.  such 
a»— 

(A)  Members  of  radal  or  ethnic 
minority  groupa; 

(B)  Women: 

(C)  Handicapped  persons:  and 

(D)  The  elderiy. 

(3)  To  determine  persoood 
qualification*.  dM  Secretary  considers 
experience  and  training  in  neUs  related 
to  the  objectives  of  the  protect  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
painU) 

(1)  The  Secretary  reviews  each 
appUcatioo  for  informatioa  that  shows 
that  dm  protect  has  an  adequate  budget 
and  ia  ooet  effective. 

(2)  The  Secretary  kMk*  for 
information  that  thows 

(1)  The  budget  of  dM  profed  i* 
adbquate  to  support  the  projed 
activities:  and 

(li)  Costs  are  reasooablo  tai  relatioa  to 
the  objectives  of  dM  proved. 

(d)  Evahtation  plan.  (10  points) 
(1)  The  Secretary  reviews  each 

applicatioo  for  information  that  shows 

the  quality  of  dM  evaluation  plan  for  dM 

protect 

(See  M  Cn  ;&«tt  EvaJetrtioe  by  the 


(2)  The  Secretary  kioks  for 
Informatioo  that  showrs  methods  of 
evaluatioo  that  are  appropriate  for  the 
protect  and.  to  the  extent  poeaible.  are 
obtectiv*  and  produce  data  that  are 
quantiflabla. 

(*)  Adequacy  ofreeource*.  (S  points) 

(1)  The  Secretary  reviews  each 
appUcatioa  for  Inionnatioo  that  shows 
that  the  applicant  plana  to  devote 
adequate  reeources  to  the  protect 

(2)  The  Secretary  looks  for 
information  that  shows 

(i)  The  fadlities  dMt  dM  applicant 
plans  to  use  are  adequate:  aiid 

(11)  Hm  equipment  and  supplies  that 
the  applicant  plan*  to  u**  are  adequate. 

(f)  Importance.  (10  points) 

TIm  Secretary  revievrs  each 
application  for  information  that  shows— 


(1)  The  service  delivery  problem 
addressed  by  the  proposed  project  is  of 
concern  to  others  In  the  Nation,  and: 

(Z)  The  importance  of  the  project  in 
adving  the  problem. 

(g)  Impact  (10  points) 

The  Secretary  reviews  each 
application  for  informatioo  that  shows 
the  probable  imped  of  the  propoeed 
OKMlel  in  educating  handicapped  youth, 
induding 

(1)  The  contribution  that  the  protect 
findings  or  products  will  make  to  current 
knowledge  or  practice:  and 

(2)  The  extent  to  which  findings  and 
products  will  be  disseminated  to  and 
used  for  dM  benefit  ot  appropriate 
target  groups. 

(h)  Innovativeneee.  (10  points) 

(1)  The  Secretary  review*  eadi 
applicatioo  for  informatioa  that  shows 
the  innovativeness  of  the  proposed 
protect. 

(2)  The  Secretary  kwks  for 
informatioo  that  shows  a  conceptual 
framework  that — 

(i)  Is  founded  on  previous  theory  and 
research;  and 

(ii)  i*rovides  a  basis  for  the  unique 
strategies  and  approaches  to  be 
incocporated  into  the  model. 

(i)  Technical  soundness.  (2S  points) 

The  Secretary  reviews  each 
application  for  information 
demonstrating  the  technical  soundness 
of  the  plan  for  the  development 
implementatioa  and  evaluation  of  the 
model  tvith  respect  to  such  matters  as— 

(1)  The  population  to  be  served: 

(2)  The  model  planning  process: 

(3)  Recordkeeping  systems: 

(4)  Coordinatioa  widi  odier  service 
providers: 

(5)  The  identification  and  assessment 
of  students: 

(6)  Interventions  to  be  used,  induding 
proposed  curricula: 

(7)  Individualized  educational 
program  planning:  and 

(S)  Parent  and  family  partidpation. 

Eligible  Applicants 

Institutions  of  higher  education.  Slate 
educational  agencies,  local  educational 
agendes,  and  other  public  and  private 


nonprofit  institutiOB*  or  agencies 
(induding  the  State  fob  training 
coordinating  ooondl*  and  service 


delivery  area  administrative  entities 
established  under  the  Job  Twining 
Partiiership  Ad  (29  U.S.C  1501  et  seg.)). 


Aulharilr  20  US.C  142S. 
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Si^fplementary  Informatioa  and 
Requirements 

The  Secretary  oses  dM  ioOowring 
criteria  mider  34  CFR  Psrt  S3S  to 
evaluate  applicadons  for  new  awards. 
The  maximum  score  for  all  Am  criteria  is 
100  points. 

Selection  Criteria 

For  priority  1  IWng  Technology  to 
Improve  AsesssaMCtof  QiikifeB  with 
Handicaps'*.  dM  Secretaiy  nsss  dM 
foUowing  criteria  to  evalnate 
applications.  These  criteria  pertain  to 
applicatioBS  for  fssseich  or  evaloadon 
activities.  Ste  34  CFR  SSS.2r 

(a)  /oyMirtance!.  (IS  pointa)  The 
Seoeteiy  reviews  eadi  appUcedoo  to 
detetmine  the  extent  to  wUdi  the 
proposed  projed  eddressss  natiooal 
cooooms  in  1^  of  dM  poipoees  of  dds 
part  and  considers  the  siydficancs  of 
the  praUeB  or  issBS  to  be  addiessed. 

(b)  recfcaiioa/aomMha**.  (30  pointe) 

(1)  The  Secretaiy  reviews  eadi 
api^icattoa  to  detmriae  if  dM  approada 
is  tedntoeDy  and  proTamautically 
sound. 

(2)  The  Secretary  looks  for— 

(i)  High  qoality  in  dM  dedgn  of  dM 
protect; 

(U)  Tacbdcal  soondiMss  of  dM 
research  or  ewtoatkw  plan,  indadlng  if 
appropriate— 

(A)  Hm  design: 

(B)  The  propoeed  sample; 

(C)  The  instnmMntadon:  and 

(D)  The  data  analysis. 

(c)  Plan  of  operation.  (IS  pointe) 

(1)  The  Secretaiy  reviews  each 
application  to  detmnine  the  quality  of 
lie  plan  of  operatioo  for  dM  protect 

(2)  The  Secretary  looks  for— 

(i)  An  effsctive  plan  of  management 
that  ensure*  proper  and  effident 
administration  of  the  protect 

(ii)  A  dear  deacriptioo  of  how  the 
objective*  of  dM  projed  relate  to  the 
puipoee  of  the  program: 

(iii)  The  way  the  applicant  plan*  to 
u*e  ito  rseouross  and  personnel  to 
achieve  each  obfective:  and 


(iv)  How  dM  applicant  will  ensure 
that  priced  pertidpante  who  are 
otherwise  eligible  to  partidpate  are 
selected  witboot  regard  to  race,  color, 
national  origin,  or  gender. 

(d)  Quality  of  key  personnel.  (IS 
pointe) 

(1)  The  Secretaiy  reviews  each 
appUcadon  to  detenuiue  dM 
qualifications  of  die  key  personnel  dM 
applicant  plans  to  use  on  the  priced. 

(2)  The  Secretaiy  consider* 

(i)  The  qualification*  of  dM  proted 
director; 

(ii)  The  qualificatian*  of  eadi  ot  the 
other  key  personnel  to  be  used  in  dM 
project 

(Ui)  The  time  dMt  eadi  person 
referred  to  in  paragraphs  (dX2Xi)  and  (d) 
of  this  section  plans  to  ooamit  to  the 
project  and 

(iv)  How  dM  applicant,  as  part  of  ite 
nondiscriminatory  emptoyment 
practices,  will  ensure  that  ite  pereoniMl 
are  aeleded  for'employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  conditioa. 

(3)  To  determine  persoond 
quaUfication*.  the  Secretaiy  considen 
experience  and  training  in  field*  related 
to  the  objective*  of  the  pn^ect  and  any 
odier  qualification*  that  potain  to  dM 
quality  of  the  project 

(e)  Adequacy  of  resources.  (S  pointe) 

(1)  The  Secretary  review*  each 
application  to  determine  that  dM 
applicant  plan*  to  devote  adeqnete 
resources  for  the  project 

(2)  The  Secretary  considen  dM  extent 
towduch — 

(i)  The  fadlities  that  the  applicant 
plans  to  use  are  adequate; 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate; 
and 

(iii)  The  applicant  demonstrates 
necessary  access  to  teiget  population 
necessary  to  condud  the  researdi  or 
evaluation. 

(f)  Impact  (5  pointe)  The  Secretary 
reviews  each  application  to  determine^ 


(i)  The  probeUe  tanpact  of  dM 
proposed  projed  in  edocating  or 
providing  eariy  interventioB  services  to 
infants,  toddlers,  children,  end  yondi 
widi  handicaps;  and 

(ii)  The  contribution  dMt  the  projed 
findfaigs  or  prodnd*  will  make  to  current 
knowledge  or  practice. 

(g)  Dissemination.  (5  pointe)  The 
Secretaiy  reviews  eadi  application  to 
determine  dM  extent  to  which  dM 
findings  and  prodocte  wiD  be 
disseminated  to.  and  used  for  the  benefit 
of  appropriate  target  group*. 

(b)  Budget  and  cost  ^ectiveness.  [to 
pointe) 

(1)  The  Secretaiy  review*  each 
apidication  to  detondne  if  dM  projed 
ha*  an  adequate  bodgd  and  i*  cod 
effective 

(2)  Hm  Secretaiy  oonstders  dM  extent 
to«diich — 

(i)  The  budgd  for  dM  projed  is 
adequate  to  siqipott  dM  pn^ect 
activities;  and 

(ii)  Coete  are  reasonable  fai  relation  to 
dM  objectives  of  the  project 

The  Secretaiy  uses  dM  following 
criterta  to  evaluate  application*  under 
iviority  2  *tk>mpen*atory  Technology 
AppUration***.  These  criteria  pertain  to 
applicadons  for  development  or 
demonstration  activities.  See  34  CFR 

(a)  Importance.  (20  pointe) 

(1)  The  Secretaiy  reviews  each 
api^cation  to  detomine  dM  extent  to 
wfaldi  the  proposed  pn^ect  addresses 
national  concerns  in  light  of  the 
purposes  of  this  part 

(2)  The  Secretaiy  considers 

(i)  The  significanoe  of  the  problem  or 
issue  to  be  addressed: 

(ii)  The  potentid  impact  of  dM 
proposed  project  for  providing 
innovative  advancemente  to  ^ 
problem  or  issue:  and 

(iii)  Previous  research  findings  related 
to  the  problem  or  issue. 

(b)  Technical  soundness.  (30  pointe) 
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(1)  Th«  8«crtt«ry  rtviawt  each 
•ppUcatlon  to  dalarmlM  th«  quality  and 
tachnlcal  toundncM  of  tha  plan  of 
oparatkMi  for  tha  pro)act 

(2)  Tha  Sacratary  \ook»  for— 

(t)  Hifh  quality  In  tha  ooncaplual 
dai^  of  tha  pcolact 

(II)  A  clear  MMdflcatloa  of  tha 
procaduraa  to  ba  followed  In  carrying 
outlhaprojact  and 

(III)  llM  extant  to  which  tha  methods 
of  evaluation  are  appropriate  for  the 
protect  and.  to  the  extent  poeaible.  are 
obiective  and  produce  data  that  can  ba 
quantified. 

(c)  Aloii  ofofraUon.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  pro)ect 

(2)  Tha  SacraUry  looks  for- 

(i)  An  effective  plan  of  management 
that  insurae  proper  and  efficient 
administration  of  tha  protect: 

(II)  Tha  way  tha  applicant  plans  to  use 
ill  raeources  and  personnel  to  achieve 
each  obiective:  and 

(iU)  How  tha  applicant  will  ensure 
that  protect  participants  who  are 
otherwise  eligible  to  participate  are 
salactad  without  regard  to  race,  color, 
national  orlgia  gender,  aga.  oc 
handicapping  condition. 

(d)  Bvaluattoa  plan.  (5  potato)  Tha 
Secretary  reviews  each  applicatioo  to 
determine  the  quality  of  the  evaluation 
plan  for  aaaurlng  adequate  performance 
measurement  of  protect  prograaa. 


(CMM  ■aliiiiBir  M  CFR  TSjaa 
BvahMltoa  by  the  gnuitee) 

(a)  Quality  of  kuy  pfonneL  (10 
polnto) 

(1)  Tha  Secretary  reviews  each 
appUcatioo  to  determine  the 
qualifications  of  the  key  personnel  tha 
applicant  plana  to  uae  on  the  project 

(2)  The  Secretary  considers— 

(I)  The  qualifications  of  the  project 
dinilBtor, 

(II)  The  quallflcations  of  each  of  tha 
other  key  personnel  to  be  used  in  tha 
protect 

(iU)  Tha  time  that  each  parson 
referred  to  in  paragraphs  (eH2Mt)  and  (U) 
of  thla  section  will  coeBmit  to  the  protect: 


(Iv)  How  tha  applicant  as  part  of  Ha 
iMmdlscrimlnatory  employment 
practicae.  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  raoa.  color,  national  origin, 
gaodar,  age.  or  handicapping  condition. 

(9)  To  detormlne  personnel 
qualifications,  die  Secretary  conaklars 
experience  and  training,  in  fields  related 
to  the  obtectives  of  the  project  and  any 
other  qualillcatioaa  that  pwtain  to  tha 
quality  of  the  project 

(f)  Adequacy  of  rmounm.  (8  polnto) 


(1)  The  Sacrataiy  reviews  each 
application  to  determine  that  the 
applicant  plans  to  devote  adequato 
raeourcee  to  the  project 

(2)  The  Secretary  considers  the  extent 
towhlch— 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate: 

(11)  Hm  equipment  and  supplies  that 
tha  applicant  plans  to  use  are  adequate: 
and 

(iii)  Tha  applicant  demonstrates    • 
access  to  subtecto  necessary  to  conduct 
the  proposed  protect 

(g)  hiorketing  and  di»$eminoUon.  (10 
potato) 

(1)  The  Secretory  reviews  each 
application  to  determine  if  there  are 
adequate  provisions  for  marketing  or 
disseminating  results. 

(2)  The  Secretary  consider*— 
(i)  The  provisions  of  marketing. 

replicating,  or  otherwise  disseminating 
the  results  of  the  project:  and 

(ii)  Provisions  for  making  materials 
and  techniques  available  to  tha 

Cpulations  for  whom  the  protect  would 
useful. 

(h)  Budget  ondcMt  effectiveneM.  (5 
polnto) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  protect 
has  an  adequate  budget  and  to  cost 
effective. 

(2)  Tha  Secretory  oonsidars  die  extant 
towhlch— 

(i)  Tha  bttdget  for  the  protect  to 
adiequato  to  support  the  protect 
activities:  and 

(ii)  Costo  are  reasonable  ta  ratotion  to 
tha  obtectives  of  the  protect 

(AHthority:  10  UAC 1461) 

SIigibl»  ApplicantB 

Under  this  program,  the  Secretary 
Diay  award  granto  or  contracts,  or  enter 
tato  cooperative  agreemento  with, 
institutiotts  of  higher  education.  Stale 
and  local  educational  agencies,  public 
agencies,  and  private  nonprofit  or  for- 
profit  organizations. 

RavlawafPadaral 


These  programs  are  subtect  to  the 
requirements  of  Executive  Order  12372 
(tatergovemmentol  Review  of  Federal 
Programs)  and  the  regulations  in  M  CFR 
PartTBi 

The  obtective  of  the  Executive  order  to 
to  footer  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  Stots  and  local  government 
coordination  and  review  of  propoead 
Federal  financial  assistance. 

Applicanto  must  contact  tha 
appropriate  Stoto  Single  Potat  of 
Contoct  to  find  out  about  and  to  comply 


with,  the  Stote's  prooeas  under 
Executive  Order  12372.  Applicanto 
proposing  to  perform  activities  in  more 
than  one  Slate  should  contoct 
immediately  upon  receipt  of  this  notice, 
the  Single  Potat  of  Contact  for  each 
State  and  follow  the  procedure 
establtohed  ta  those  States  under  the 
Executive  order.  If  you  want  to  know  the 
name  and  address  of  any  Stete  Single 
Potat  of  Contoct  see  the  Ust  published 
ta  the  FadanI  Ra^star  on  November  18. 
1987.  pages  4433»-«434a 

ta  Stotes  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
Stote.  areawide.  regional  and  local 
entities  may  submit  commento  directly 
to  the  Department 

Any  State  Process  Recommendation 
and  other  commento  submitted  by  a 
Stote  Single  Point  of  Contact  and  any 
commento  from  State,  areawide, 
regional  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
Indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.0. 12372- 
CFDA#  ,  following  address; 

The  Secretory.  B.0. 12372— CFDA# 
(applicant  must  insert  number  and 
letter).  U.S.  Department  of  Education, 
MS  6403.  400  Maryland  Avenue  SW.. 
Washington.  DC  20202-012S.  Proof  of 
mailiitg  will  be  determmed  on  the  same 
basis  as  applications. 

for'nansmlttalor 


Appikatloas 

(a)  If  an  applicant  wanto  to  apply  for  a 
grant  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.8.  Department  of  Education. 
Application  Control  Center.  Attention: 
(CFDA  #        (Applicant  must  insert 
number  and  letter)).  Washington.  DC 
20202-4725  or 

(2)  Hand  deliver  the  origtaal  and  tw^ 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 
(CFDA  #        (Applicant  must  insert 
number  and  letter)).  Room  #3633, 
Regional  Office  Building  #3.  7th  and  D 
Streets.  SW..  Wsshington.  DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  US.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stomped  by  the  US.  Postol 
Service. 

(3)  A  dated  shipping  label  tavoice.  or 
receipt  from  s  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptoble  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.8.  Poetol  Service,  the  Secretary 
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does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.8.  Postal  Service. 

Notes:  (1)  The  U.S.  Postol  Service 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this  method, 
an  appUcant  should  check  with  its  local 
post  office. 

(2)  An  applicant  wishing  to  know  that 
ito  application  has  been  received  by  the 
Department  must  taclude  with  the 
application  a  stamped,  self-addressed 
postcard  oontotalng  the  CFDA  number 
and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — ta  Item  10  of  the 
Application  for  Fednal  Assistance 
(Standard  Form  424)  the  CFDA 
number— and  letter,  if  any— of  the 
competition  under  which  the  application 
U  being  submitted. 

AppKcatkm  lastmcttaos  and  Forms: 

The  appendix  to  thto  application  is 
divided  tato  three  parto.  lliese  parts  are 
organized  ta  the  same  manner  that  the 
submitted  application  should  be 
organized.  The  parto  are  as  follows: 

Part  I:  Application  for  Federal 
Asstotanoe  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  U:  Budget  Information — Non- 
Construction  Programs  (Stondard  Form 
424A)  and  instructions. 

Part  ni:  Application  Narrative. 

Assurances — ^N<m-Construction 
Programs  (Standard  Form  424B). 

Certification  regarding  Debarment 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transactioiu 
(ED  Form  GCS-008)  and  instructions. 

Certification  regarding  Debarment 
Suspension,  taeligibility  and  Voluntary 
Exclusion:  Lower  Her  Covered 
Transactions  (ED  Form  GCS-000)  and 
instructions.  (Note:  ED  Form  GCS-008  is 
tatended  for  the  use  of  primary 
partidpanto  and  should  not  be 
transmitted  to  the  Department) 

An  appUcant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certificatioiL  However,  the 
application  form,  the  assurances,  and 
the  certification  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 


No.  84.180).  Telephone:  Joseph  Clair 
(202)732-4503. 
Ltada  Glidewell  Divtoion  of  Innovation 
and  Development  Office  of  Special 
Education  Programs.  400  Maryland 
Avenue.  SW.  (Switzer  Building.  Room 
3004-M.S.  2313).  Washington.  DC 
20202  (CFDA  Na  84.180  only). 
Telephone:  Linda  Glidewell  (202)  732- 
1089. 
Dated:  )anuaiy  19. 1969. 


hTION  OONTACR 

Joseph  Qair,  Divtoion  of  Educational 
Services,  Office  of  Special  Education 
Programs.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW. 
(Switzer  Building.  Room  4620-2644), 
Washington.  DC  20202  (except  CFDA 


AsBistant  Secretary,  Office  of  Special 
Bducation  and  Rehabilitative  Services. 

Appendix 

Potential  applicants  frequently  direct 
questions  of  (rfiRdals  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative  regulations 
governing  various  direct  grant  programs.  To 
assist  potential  applicants  the.  Department 
has  assembled  die  following  npst  commonly 
asked  questions.  In  general  these  questions 
and  answers  are  applicable  to  all  direct  grant 
competitions  covered  by  this  combined 
application  package. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed  only 
under  extraordinary  circumstances.  Any 
change  must  be  announced  in  the  Federal 
Rsgi^ar  and  an>ly  to  all  applications. 
Waivers  for  individual  applications  cannot 
be  granted,  regardless  of  the  circumstances. 

Q.  How  many  copies  of  the  an>lication 
should  I  submit  and  must  they  be  bound? 

A.  Current  Government-wide  policy  is  that 
only  an  original  and  two  copies  need  be 
submitted.  The  binding  of  applications  is 
optional.  At  least  one  copy  should  be  left 
unbound  of  facilitate  any  necessary 
reproduction.  Applicants  should  not  use 
foklouts,  photofpaphs.  or  other  materials  that 
are  hard-toduplicate. 

Q.  We  just  missed  the  deadline  for  the 
XXX  competitiaa.  May  we  submit  under 
another  competition? 

A.  Yes.  but  it  may  not  be  worth  the 
postage.  A  properly  prepared  application 
should  meet  the  specifications  of  the 
competition  to  which  it  is  submined. 

Q.  I'm  not  sure  nvhich  competition  is  most 
appropriate.  What  should  I  do? 

A.  We  are  happy  to  discuss  the  questions 
with  you  and  provide  clarincation  on  the 
unique  elements  of  the  various  competitions. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Claariy,  it  would  not  be 
appropriate  for  staff  to  participate  in  the 
actual  writing  of  an  application,  but  we  can 
respond  to  specific  questions  about 
application  requirements,  evaluation  criteria, 
and  the  priorities.  Applicants  should 
understand  that  this  previous  contact  is  not 
required,  nor  does  it  guarantee  the  success  of 
an  application. 

Q.  When  will  I  find  out  if  Tm  going  to  be 
hmded? 

A.  You  can  expect  to  receive  notification 
within  3  to  4  mrniths  of  the  application 
closing  date,  depending  on  the  number  of 
applications  receiv«d  and  the  number  of 


competitions  «vith  closing  dales  at  about  the 
same  time. 

Q.  Once  my  application  has  been  reviewed 
by  the  review  panel,  can  you  tell  me  the 
outcome? 

A.  No.  Every  year  we  can  called  by  a 
numl>er  of  applicants  who  have  legitimate 
reasons  for  needing  to  luiow  the  outcome  of 
the  review  prior  to  ofTiciai  notirication.  Some 
applicants  need  to  malie  job  decisions,  some 
need  to  notify  s  local  school  district  etc 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made  at  that 
point  we  cannot  share  information  about  the 
review  with  anyone. 

Q.  How  long  should  an  application  be? 

A.  The  Department  of  Education  is  making 
a  concerted  effort  to  reduce  the  volume  of 
paperwork  in  discretionary  program 
ai^iications.  The  scope  and  complexity  of 
projects  is  too  variable  to  establish  Hrm 
limits  on  length.  Your  application  should 
provide  enough  information  to  allow  tite 
review  panel  to  evaluate  the  signincanc«  of 
the  project  agaitut  the  criteria  of  the 
competition,  it  is  helpful  to  include  in  the 
appendices  such  information  as: 

(1)  Staff  qualifications.  These  should  be 
brief.  They  should  include  the  person's  title 
and  role  in  the  proposed  protect  and  contain 
only  information  relevant  to  the  proposed 
project  Qualifications  of  counsultanu  and 
advisory  council  members  should  be 
provided  and  be  similarly  brief. 

(2)  Assurance  of  participation  of  an  agency 
other  than  the  api^icant  if  such  participation 
is  critical  to  the  project  including  copies  of 
evaluation  ittstruroents  proposed  to  be  used 
in  the  project  in  instances  where  such 
instruments  are  not  in  general  use. 

Q.  How  can  I  be  sure  that  my  application  is 
assigned  to  the  correct  competition? 

A.  Applicants  should  cleariy  indicate  in 
Block  10  of  the  face  page  of  their  application 
(Standard  form  424)  the  CFDA  number  and 
the  title  of  the  program  priority  (e.g..  023) 
representing  the  competition  in  which  th« 
application  should  be  considered.  If  this 
information  is  not  provided,  your  application 
may  inadvertently  be  assigned  and  reviewed 
under  a  different  competition  from  the  one 
you  intended. 

Q.  Will  my  application  be  retured  if  am  not 
funded? 

A.  We  no.kmger  return  original  copies  of 
unsuccessful  applications.  Thus,  apf^icants 
should  retain  at  least  one  copy  of  the 
application.  Copiea  of  reviewer  comments 
will  be  mailed  to  applicants  who  are  not 
successful. 

Q.  How  should  my  application  be 
organized? 

A.  The  application  narrative  should  be 
organized  to  follow  the  exact  sequence  of  the 
components  in  the  selection  criteria  of  the 
regulatiotu  pertaining  to  the  specific  program 
competition  for  which  the  application  is 
prepared.  In  each  instance,  a  table  of 
contents  and  a  one-page  abstract 
summarizing  the  objectives,  activities,  project 
participants,  and  expected  outcomes  of  the 
proposed  project  should  precede  the 
application  narrative. 

Q.  Is  travel  allowed  under  these  projects? 
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This  to  a  •tandord  forni  MMd  by 
•ppllcaiiU  ■•  ■  raquirad  boMhMt  for 
praappllcatkMM  awl  appUcaUoiM 
Mbnlltad  far  PMacal  >MtofnM.  It  wUI 
h*  uMd  t>y  Pcdaral  f  ocIm  to  obtain 
appUcant  oartlflcatioa  that  SUtaa  which 
hava  aatabltobad  a  ravlaw  and  ooanant 
prooadur*  In  raaponaa  to  Bxacutlva 
Ordar  12372  and  have  Miwtad  tha 
profram  to  b«  tnchidad  in  tkair  [ 
nava  baan  fivan  an  opportunity  to 
raviaw  ika  appUcant'a  aubmisaion. 

Itmn  and  Entry 

1.  Salf-axplanatory. 

a.  Dal*  appUcatioo  aubmittad  to 
Padard  ^ancy  (or  Sute  if  applicabla)  i 
appUcant'a  ooatrol  number  (if 
appUcabte). 

9.  Stat*  ua*  only  (if  applicable). 

«.  If  thto  appUcatfoa  to  le  owMaaa  or 
ravlaa  an  axialiat  award,  anlar  praaaat 
Padaral  idantlflar  numbar.  If  far  a  naw 
pro|act  laava  blank. 

S.  Lafal  naaa  of  appUcant  oama  of 
prloMry  organiaatkioal  unit  which  will 
andartaka  tha  aaa<atanoa  activity. 
coaaplata  adchaaa  of  tha  applicant,  and 
oama  and  talaphona  number  of  tha 
parson  to  contact  on  matters  related  to 
thto  appUcation. 

&  Enter  Em|>loy*r  Identiflcatioo 
Number  {BIN)  as  assigned  by  the 
Intamal  Revenue  Servloa. 

7.  Enter  the  appropriate  letter  in  the 
iprovidad. 


X  appropriat 
apptooriala  latterfs)  to  the  spaca(a) 
provided 


for  an  addittonal  fundii^/biidtat 

period  far  a  protect  with  a  projiEciad 

completloa  data. 
— *'Revi8ian''  meana  any  change  in  the 

Federal  Cuiiiamiafa  flMndal 

obMgatton  or  «aiHiigeiU  UabUity  from 

an  existing  obligation. 

•.  Name  of  Federal  agency  from  which 
aaatotanre  to  being  requeeted  with  thto 
application. 

m  Use  die  Catalog  of  Federal 
DonMaUc  Asaistaaoa  number  and  title  of 
the  praywm  under  which  aaaistance  to 


11.  Enter  a  bftaf  daacriptiv*  title  of  the 
pro|ecL  If  BBore  than  one  program  to 
ittvohrad.  yon  ahould  append  an 
axpiaBMNn  an  a  aepatra  sBeei.  b 
appropriate  (aj..  oonatroctlon  or  raal 
property  projecto).  attach  a  map 
sharwtaf  projaol  looattan.  For 
praappUcatlana.  use  a  separate  sheet  to 
provide  a  sammary  daacrlp«k»  at  thia 
pro{ect 

12.  List  only  die  largaat  political 
entittea  affadad  (aj..  State,  oountlaa. 
dttaa). 

IS.  Srif-explanatory. 

14.  Ltot  tha  applicant's  Conyeaaionai 
DIalflat  Mdiany  Dlatrict(s)  effected  by 
the  pwyam  or  project 


IS.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 
bttdgat  period  by  each  oonlribator. 
Value  of  in-kind  contrlbntiene  should  be 
included  on  appropriate  linea  as 
applicabla.  If  the  action  wfll  result  in  a 
dollar  Ghaaaa  to  an  exiatiaa  award, 
indicate  only  the  amount  of  the  change 
For  decreases,  enclose  the  amounto  in 
parentheses.  If  both  basic  and 
supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals 
and  show  breakdown  using  same 
categories  as  item  15. 

1(L  Applicants  ilmild  contact  the 
State  StB^le  Point  of  Contact  (SPOC)  for 
Federal  ExaoOive  Oder  12S72  to 
detennlne  whether  the  application  to 
sabject  to  the  State  intergovernmental 
review  pffocass. 

ir.  Thto  tueetlan  appkee  to  the 
applicant  ( 
who  signs  M  the  ( 
representative.  Categories  of  debt 
ffv;J^Mt^  delinauent  sw^M  ititalltTT'wnctn. 
loans  and  taxei. 

U.  To  be  signed  by  the  authorixed 
representative  of  the  applicant  A  oopy 
of  the  governing  body's  authorization  for 
you  to  sign  thto  application  as  official 
repreeentative  must  be  on  fito  in  the 
applicant's  office.  (Certain  Federal 
agencies  may  require  that  thto 
aothortiatlan  be  awhmlttad  as  part  of  tha 
application.) 


1989 
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iMtnictiaM  for  te  SF-tMA 

General  InstrucUottM 

This  form  is  designed  so  that  * 
•n>l>catioR  can  be  made  for  fuiids  fron 
one  or  vaon  grant  programa.  In 
preparing  the  biM^  adhere  to  any 
existing  Fadanl  yantor  egewy 
guidelines  «vUch  praecribe  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agit^nirt  may 
require  budgeU  lo  be  separately  shown 
by  function  or  activity.  For  othw 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A.  B,  C.  and  D  should  fa«r>ide 
budget  estimates  for  the  whole  pniect 
except  when  apfdying  for  assistance 
which  requires  Federal  authorization  in 
•imnal  or  other  bmdii^  period 
increments.  In  die  latter  case.  Sectioos 
A.  B.  C  and  D  should  provide  the  budget 
for  the  first  budget  period  (usually  a 

year)  and  Section  E  should  present  the 
need  for  Federal  assistance  in  the 
subsequent  budget  periods.  AU 
applicatioas  should  contain  a 
breakdown  by  die  object  class 
categories  shown  in  Lines  a-k  (^Section 

a 

SecUon  A.  Budget  Summary  Lines  1-4, 
Coiuaum  (a)  and  (b) 

For  applicatioas  pertaittiag  to  a  «ii^ 
Federal  grant  program  (Federal 
Domestic  Asaiataaoe  Catalog  number) 
and  not  i«9turti«  a  foncUooal  or  activity 
braakdown.  aotar  OB  Line  1  nder 
CohiHi  (a)  dm  catakig  program  titleand 
the  catalog  number  in  Coliimn  (b). 

For  applicatioaB  pertaining  to  a  ati^ 
program  i«9iiihsv  budget  amouBls  by 
multiple  faactioas  or  activities,  enter  die 
name  of  each  activity  or  function  on 
each  line  in  Cotuom  (a),  and  eater  die 
catakg  nnmber  in  Cohunn  (1^  For 
applicatiaas  pertainii«  to  mult^ 


.  programs  where  none  of  die  programs 
require  a  breakdown  by  function  or 

activity,  enter  die  catalog  program  ttde 
on  each  bne  in  Cohann  (a)  and  the 
respective  catalog  numba  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  fimctton  or 
activity,  prepare  a  separate  sheet  for 
each  program  requiri^  die  breakdown. 
Additional  sheets  shovM  be  used  when 
one  form  does  not  iwovide  adequate 
space  for  all  breakdown  of  data 
required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should 
provide  the  summary  totals  by 
programs. 

Line*  1-4.  Columnt  (c)  Throi^  (gj. 

For  new  applications,  leeve  Hnltmntf 
(c)  and  (d)  blank.  Fa- each  line  entry  in 
Columns  (a)  and  (b).  enter  in  Columns 
(e).  (f).  and  (g)  the  appropriate  amounts 
of  funds  needed  to  siqiport  the  inoject 
for  the  first  fimdiqg  period  (usualty  a 
year). 

For  continuing  grant  program 
applications,  submit  diese  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Biter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  vdiidi  wifi  remain 
umriiligated  at  die  end  of  die  grant 
funding  period  only  if  the  Federal 
grantor  agency  iiutructions  provide  fm 
this.  Othowise.  leave  these  mlnrmf 
blank.  Enter  in  cohinuis  (e)  and  (f)  die 
amounts  of  funds  needed  for  the 
upomniog  period.  The  amount(s)  in 
Column  (g)  diould  be  the  sum  of 
amounts  in  Cbhmms  (e)  and  (f). 

For  supplemental  gnuUs  andchanga 
to  existiiig  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Cohunn  (e)  die 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Cokunn  (g) 


enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Cohmins  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

Line  5— Show  the  total  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  die  same  programs, 
functions,  and  activities  shown  on  Lines 
1-4.  Coluam  (a).  Section  A.  When 
additional  sheets  are  prepared  for 
Section  A,  provide  similar  column 
headings  on  eadi  sheet  For  each 
program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both 
Federal  and  non-Fedenl)  by  object  class 
categories. 

Lines  6a-i— Show  the  totals  of  Lines 
6a  to  di  in  each  column. 

Line  6i— Show  the  amount  of  indirect 
cost 

Line  6k— Enter  the  total  amounts  on 
Lines  6i  and  9^  For  all  applications  for 
new  grants  aiid  continuation  grants  the 
total  amount  in  cohunn  (5),  Line  6k. 
should  be  the  same  as  the  total  amount 
shown  in  Section  A,  Column  (g).  Line  S. 
For  supidemental  grants  and  «*»ng^  to 
grants,  the  total  amount  of  the  increase 
or  decrease  as  shown  in  Cokinuis  (l)-(4). 
Line  6k  should  be  die  same  as  the  sum 
of  the  amounts  in  Section  A.  Cdumns 
(e)  and  (f)  on  Line  5. 

Line  7— Enter  die  estimated  amount  of 
income,  if  any.  expected  to  be  generated 
from  this  prt^ect  Do  not  add  or  subtract 
this  amount  from  the  total  prefect 
anuMBit  Slow  under  the  program 
narrative  statemmt  the  nature  and 
source  of  income.  The  estimated  amount 
of  program  income  may  be  considered 
by  die  federal  grantor  agency  in 
deterniining  the  total  amount  of  the 
grant 
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StcUon  C  Non-Fmhrol  Rmourcm 

UiMt  S-ll— Enter  •mounts  of  doq- 
Pedsral  rMOurcM  that  will  b«  UMd  on 
tho  grant  If  In-klnd  oontributtoM  w* 
Included  provid*  •  briof  oxpUnatioo  on 
a  aeparata  ttiML 

Colunui  (a)— Cntar  tha  pcofnin  tltlas 
identical  to  Cdumn  (a).  Soction  A.  A 
breakdown  by  function  or  activity  is  not 
neoeeaafy. 

Column  (b) — Enter  the  oootributloaa 
to  be  made  by  the  applicant 

Column  (c>— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  SUte  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
bUnk. 

Column  (d)— Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e)— Enter  totals  of  Columns 
(b).  (c).  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (bH*)-  The  smount  in  Column 
(e)  should  bis  equal  to  the  amount  on 
Line  S.  Column(f).  Section  A 

Section  D.  Poncatted  Ca$h  Neetk 

Una  19— Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14— Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15— Enter  the  totab  of  amounts 
on  Lines  13  and  14. 

Section  S.  Budget  E$timotee  of  Federal 
Fund*  Needed  for  Balance  of  the  Pro/ect 

Lines  l»-l»— Enter  in  Column  (a)  tha 
same  grant  program  titles  shown  In 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  «vill  be  needed  to  complete  the 
program  or  project  over  the  succaadlnt 


funding  periods  (usually  in  years).  This 
•ectioo  need  not  be  completed  for 
raviaions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current 
year  of  exiating  grants. 

If  mora  than  four  lines  ara  needed  to 
list  the  pro9«m  titles,  submit  addltiooal 
achedules  as  nscassary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  addltiooal 
schedules  ara  prepared  for  this  Section. 
•mioUte  accordingly  and  show  the 
overall  totala  on  this  Una. 

Section  F.  Other  Budget  Information 

Line  21— Use  this  speoe  to  explain 
■mounts  for  individual  direct  ob)ect- 
daaa  coat  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal 
grantor  agency. 

Line  22— Enter  the  type  of  indirect 
rate  (provisional  predetermined,  final  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  spplled. 
and  the  total  indirect  expense. 

Line  2y— Provide  any  other 
•xplanatioas  or  oommenta  deemed 
necoeaary. 

Program  Narrative 
A.  New  Grants 

Prepare  the  program  narrative 
statement  in  accordance  with  the 
following  instructions  for  all  new  grants 
programs  and  all  new  functions  or 
activities  for  which  support  is  being 
requested. 

Note  that  the  program  narrative 
should  encompass  each  program  and 
each  function  or  activitv  for  which  funds 
ara  being  requested.  Relevant  selection 
criteria  (Included  in  this  package)  should 
be  carafully  examined  for  criteria  upon 
which  evaluation  of  an  application  will 
be  made  and  the  program  narrative  must 
respond  to  such  oitaria  under  the 


related  headings  below.  The  program 
narrative  should  begin  with  an  overview 
statement  (Abstract)  of  the  mafor  points 
covered  below. 

1.  Obfectivee  and  need  for  thi$ 
a$$i»tance.  Describe  the  problem  and 
demonstrate  the  need  for  assistance  and 
state  the  principal  and  subordinate 
obiectives  of  the  proiect  Supporting 
doouBentation  or  other  teatimonies  frxMn 
coooaraad  interests  other  than  the 
applicant  may  be  used. 

Any  relevant  data  based  on  planning 
studies  should  be  included  or  footnoted. 
Projects  Involving  Demonstration/ 
Service  activities  should  present 
available  data,  or  estimates  for  need  in 
terms  of  number  of  handicapped 
children  (by  type  of  handicap  and  by 
type  of  service)  in  the  geographic  area 
involvad. 

Proiects  involving  Training  should 
present  available  data,  or  estimates,  for 
need  in  terms  of  number  of  personnel  by 
poeiUon  type  (e.g..  teachers,  teacher- 
aides)  by  type  of  handicap  to  be  served. 

2.  Reeulte  or  benefits  expected 
Identify  results  and  benefits  to  be 
derived.  Profects  involved  in  Training 
and  or  Demonstration/Service  activities 
•hould  indicate  the  number  of  personnel 
to  be  trained  or  the  number  of  children 
tobeserved.  < 

9.  Approach,  a.  Outline  a  plan  of 
action  pertaining  to  the  scope  and  detail 
of  how  the  propoeed  work  will  be 
accomplished  for  each  grant  program, 
function  or  activity  provided  in  the 
budget  Cite  f acton  which  might 
accelerate  or  decelerate  the  work  and 
your  reason  for  taking  this  approach  as 
oppoaed  to  others. 

For  example,  an  application  for 
demonstration/service  programs  should 
describe  the  planned  educational 
curriculum:  the  types  of  attainable 
aooomplishments  set  for  the  children 
served:  supplementary  services 
indudii^  parent  education:  and  the 
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composition  and  responsibilities  of  an 
advisory  council. 

An  application  for  a  training  fHtigram 
should  describe  the  substantive  content 
and  organization  of  the  training 
program,  including  the  roles  Or  positions 
for  which  students  are  prepared,  the 
tasks  associated  with  such  roles,  the 
competencies  that  must  be  acquired:  the 
program  staCBng:  and  the  practicum 
facilities  indudtaig  their  use  by  students, 
accessibility  to  students  and  their 
staffing. 

B.  Provide  for  each  grant  program, 
function  or  activity,  quantitative 
projections  of  the  accomplishments  to 
be  achieved. 

An  applications  for  demonstration/ 
service  programs  should  pro|ect  the 
number  of  children  to  receive 
demonstration/services  by  type  of 
handicapping  conditioas,  and  number  of 
persons  to  receive  ineervioe  training. 

Ttaining  programs  should  project  the 
number  of  stu(tents  to  be  trataied  by  type 
of  handicapped  condition. 

For  non-demonstration/servioe  and 
noo-training  activities  of  all  programs, 
planned  activities  should  be  listed  in 
chronological  order  to  show  the 
schedule  of  accomplishment  and  their 
target  dates. 

C  Identify  the  kinds  of  data  to  be 
collected  and  maintained  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  successes  of  the  project.  For 
demonstration/service  activities, 
evaluation  procedures  should  be  related 
to  the  child-centered  objectives  set  for 
project  participants. 

For  all  activities,  explain  the 
methodology  that  will  be  used  to 
evaluate  iMoject  accompliriiments. 

D.  List  oi:ganizations.  cooperators, 
consultants,  or  other  key  individuals 
who  will  woik  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  Eq>ecially  for 
demonstration/service  activities, 
describe  the  liaison  with  community  or 
State  organizations  as  it  affects  project 
planning  and  accomplishments. 

E.  Present  biographical  sketch  of  the 
project  director  with  the  following 
information:  name,  address,  telephone 
number,  background,  and  other 
qualifying  experiences  for  the  project 
Also,  list  the  names,  training  and 
background  for  other  key  personnel 
engaged  in  the  project 

Nola. — ^The  application  narrative 
should  not  excMd  90  double-spaced 
typed  pages  (on  one  side  only). 


Assurances— Non-Construction 
Programs 

OMB  Approval  No.  0948-0040  Standard 
Form  424B  (4-88)  Prescribed  by  DMB 
Circular  A-102 

Nole.r-Certain  of  these  assurances 
may  not  be  applicable  to  your  project  or 
program.  If  you  have  questions,  please 
contact  the  awarding  agency.  Fkulher. 
certain  Federal  awarding  agencies  may 
require  appUcants  to  certify  to 
additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  dufy  authorized  representative 
of  the  applicant  I  certify  that  the 
applicant 

1.  Has  the  legal  authorify  to  apply  for 
Federal  assistance,  and  the  institutional 
managerial  and  financial  capabilify 
(including  funds  sufficient  to  pay  the 
non-Fedwal  share  of  project  costs)  to 
ensure  proper  planning,  management 
and  completion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptnriler  General  of  the  United 
States,  and  if  appropriate,  die  State, 
through  any  authortaed  rqnesentative, 
access  to  aind  the  right  to  examine  all 
records,  bocks,  papers,  or  documents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accmtlance  witfi  genmUy  accepted 
accounting  standutls  or  agency 
directives. 

9.  Will  establish  safeguards  to 
prohibit  employees  from  using  dieir 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  omflict  of  interest  or 
personal  gain. 

4.  Will  initiate  and  complete  the  «vorii 
within  the  applicable  time  frame  after 
receipt  of  approval  of  the  awarding 
agency. 

5.  Will  c<Mnply  widi  the 
Intei^govemmental  Personnel  Act  of  1970 
(42  U.S.C  4728-4769)  relating  to 
prescribed  standards  for  merit  systems 
for  programs  frmded  under  one  of  the 
nineteen  statutes  or  regulations 
specified  in  ^pendix  A  of  OPM's 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  CFR  Part 
90a  Subpart  F). 

6.  Will  comply  witii  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Tide  VI  of  the  Civil  Righte  Act  of  1964 
(Pub.  L  88-352)  which  prohibits 
discrimination  of  the  basis  of  race,  color 
or  national  origin:  (b)  Titie  DC  of  the 
Education  Amendments  of  1972,  as 
amended  (20  U.S.C  1681-1689.  and 
1685-1686).  which  prohibits 
discrimination  on  the  basis  of  sex:  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1979.  as  amended  (29  U.S.C  794).  whidi 


prohibits  discrimination  on  the  basis  of 
handicaps:  (d)  the  Age  Discrimination 
Act  of  1975.  as  amended  (42  U.S.C.  6101- 
6107),  which  prohibits  discrimination  on 
the  basis  of  age: 

(e)  tiie  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (Pub.  L  92-255). 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug 
abuse,  (f)  die  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention. 
T^eabnent  and  Rehabilitation  Act  of 
1970  (Pub.  L  91-616).  as  amended, 
relating  to  nondiscrimination  on  the 
basis  of  akc^l  abuse  or  alcoholisni:  (g) 
sections  529  and  527  of  die  Public  Health 
Service  Act  of  1912  (42  VJS.C.  290  dd-9 
and  280  ee-3).  as  amended,  relating  to 
confidentialify  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  Vm  of 
die  Civil  Ri^to  Act  of  1968  (42  U.S.C 
9601  et  seq.).  as  amended  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the 
qiedfic  statute(s)  under  which 
apiriication  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  appfy  to  the  application. 

7.  Will  oom^y.  tn-  has  already 
complied  with  the  requirements  of 
Tides  n  and  III  of  die  Uniform 
Relocation  Assistance  and  Real 
Prtqierfy  Acquisition  Policies  Act  of  1970 
(Pub.  L  91-646)  which  provide  for  fair 
and  equitable  treatment  of  persons 
disirfaced  or  whose  property  is  acquired 
as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements 
apfrfy  to  all  interests  in  real  property 
acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
die  Hatch  Act  (5  U.S.C  1501-1506  and 
7924-7328)  wfaidi  limit  the  political 
activities  of  employees  whose  principal 
employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
l»ovisions  of  the  Davis-Bacon  Act  (40 
U.S.C  276a  to  2768-7).  the  Copeland  Act 
(40  U.S.C  276c  and  18  U.S.C.  874).  and 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C  927-993), 
regarding  labor  standards  for  federally 
assisted  construction  subagreements. 

la  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1979  (Pub.  L.  99-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 
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11.  Will  comply  with  ■nylfOPinwtel 
•tandards  which  aiay  ba  pfaaorlbad 
puraaanl  to  tha  foUowtny  (a)  InttitatkNi 
of  MivtnianMnta]  quality  ooottol 
iMaaura*  undar  tha  Natioaal 
Bnvirofuaaolal  Fokey  Aal  af  ItM  (Mx 
L  n-iao)  and  Rxacativa  Odv  (BO) 
lin*  (b)  BOtiflcatioa  of  vtolatliv 
fadlttlM  paraaaat  to  K)  \vnm  |c) 
pcotaotiaa  of  i  iHiaili  ■■■■■■!  to  BO 
umOi  (d)  avahMtkm  el  Boed  hanfdi  to 
floodplato*  to  ■ooofdanna  with  BO 
lltM  (a)  aMavanoa  of  protact 

1  Stoto 


tha  Coaatol  Zaaa'MaBatMMBto  Act  of 
197t  (It  UAC  Mtl  al  aiq.)(  (f) 
oonf oci^ty  of  PadMl  aettoM  to  Stoto 
(Oaar  Air)  baplafaaatottoa  Plaaa  vdw 
Sactioa  I7t(c)  of  dto  Char  Air  Act  of 
1960.  aa  aMMtod  (43  UAC^NBIflt 

TSimaliS^  MtovSTdl  8a(a 
Drinkii^  Wator  Act  af  1V<  as 
•oModad.  (Ptib.  L  W~M3);a«d(h) 
protactloo  of  wdaapvod  ipadaa  andar 
tha  BDdMMNd  Spootaa  Act  of  iva.  aa 
•BModadT^  L  W-MD. 

IX  wm  aoavly  wHh  tlH  WUd  a^ 
Soanic  Mvata  Aol  of  19M  (M  U  AC  Un 


•t  Mq.)  lalatod  to . 

iiaiiiinnMte  nr  ontiai-' 
tha  natiooal  «dld  aa  noi 
•ystoB. 
UlWIU 


to 

withaaottoaioiof 

tha  NattoMl  Htotafto  Piaaotvattaa  Act 
of  iflMk  aa  aMndad  (M  U.ac  470).  BO 


SteMi 
TUW 


nmof 


C«l4r*agOfflaid 


Applioaat 
Date     ' 


I  Act  of  1974  (ttU  AC 

„-laltaq.). 

14.  WIU  ooovly  wUh  Pab.  L  98-aa 
nfafdli«  tha  protoctfoB  of  huiaaa 
•ttbiacta  tawohrad  to  raaaacch. 
davalapsMt.  and  laUtad  acttvltiaa 
wmyoitod  by  thia  aword  af  — irtanna. 

15.  WIO  uwmij  «Hth  tha  Labatatofy 
Aninal  WaUaro  Act  of  19W  (Pab.  L  »- 
544,  aa  ■amiiaii  7  U&C  SISl  at  mq.) 
partalaiM  to  tha  caia.  handllati  and 
toaatMol  of  warn  bkwdad  animab  bald 
lor  iaaa««k.  toaehii^  or  oth«  activltfaa 
wpportod  by  tkia  aarard  of  aaaistanoa. 

la^  Win  ooaaply  aridi  tba  Laad-Baaad 
pynt  Fotoaniag  Ptavaatton  Act  (42 
U.&C  mn  o«  MQ.)  which  prohibits  tha 
■M  of  laad  baaad  patot  to  oonatnctian 
or  nhabditattoa  af  laokhaoa  ftnctaiao. 

17.  ¥nB  caan  to  ba  poilwMod  tha 
raqoirad  flnandal  and  ooapttaoca 
audita  to  aooordanoo  arith  tha  Stngia 
Audit  Act  of  MM. 

la.  Will  oooply  with  aU  appUcaUa 
raquiraaMnts  of  all  othar  Padoral  laart. 
•xM»ttva  ordora.  rqalatioitt  and 
poUdaa  flovamiat  this  profram. 


Citifioation  Rtaarding  DebarmtnL 
SuMpmiuioa,  and  OOmr  Rmpomibility 
MaUan  Primary  Corand  TnumocUooM 

Tlda  cortiflcattoo  Is  raqaiiad  by  tha 
rasulatiaos  laivloaMattot  BnaoMva 
Oidsr  HMfc  Bit  ifial  aad 
Suspansioa  54  CFR  Part  M.  I  MJia 
Psfttdpaato'  nipuaiihllltin  Tha 
raguUttooa  wora  pabhshiil  aa  Part  VH 
ofthaMaymmiPiiiiiiai#i>to 
(jMfM  19M»-Mtn).  Coptoa  of  tha 
ragulatloas  auy  ba  obtalnad  by 
oontoctii^ttwUAPoparfontof 
EdacattoK  Grants  and  Coatracto 
SOTvica.  400  Matylaad  Avaoaa.  8W. 
(Room  im  G8A  Ra^oMl  Onoa 
Buildh«  No.  5).  WaaidBftaik  DC  MHI. 
talaphons  (SB)  7S»-S805. 

(Bafbta  Complatint  Cartificatioa.  Raad 
Instiacttoas  Botow) 

(l)Tba 
partidpaat 
kno«rlsd(a 
prtndpala: 

(a)Afa 


todtobaalofits 
boUoCtkalHaadHa 


.arvohiirtarily 
axchidad 
anyPadsrai     . 
(b)  Hava  not  wtthto  a  throa-j 


cooYlctodafariadacMl 


fraadora 

with  oblaiiidnt.  attoaipttag  to 
p«rfamdi«  a  pabUc  (Padarai.  Btoto^or 
local)  transacttoB  or  contract  sBdor  a 
pubUctraBaacttoa:  vtolatkai  of  Fsdoral 
or  Stata  aatttmit  ■tototoaarawitotoiias 
of  sobasrisaanti  thaft  ioi!|toy.  bnnafyt 
Islsiflcatioa  or  dsstractioa  of  taeotds. 
maklaf  falto  otatoaionts.  or  raoahrtag 

stoisn  proparty! 

(c)  Aia  aal  pNsoirtly  todlctod  for  or 

otharwtoa  iiliiliiilj  orcWBy 

byaiuiMaMSiilala 

or  IomI)  adth  coai«toskm  af  any  of  tha 

offansas  aoanoratod  to  pararaph  t\W 

of  this  cartiilcatioic  and 

(d)  Haaa  not  withto  a  duaa-yaar 
paflod  prsoadlBt  Ibis  appMcattaa/ 


transactioas  (PadsraL  Stata  or  tocal) 
tarorinatod  far  caasa  or  defaah. 

(2)  Wbara  tha  proapactlva  prtanaiy 
potldpant  is  aaaUa  to  oariiqr  to  aay  of 
tha  Btatansnts  to  iMs  oofttflcatlea.  SBch 
imjapacUrs  partidpant  shaH  attach  an 
sxplanation  to  this  propoaaL 


Nam*  And  TIds  of  Aiahoriasd 


Dats • 

Instructions  for  Cartificatioo 

1.  By  signing  and  sabndtting  diis 
proposal  tha  praapactiva  primanr 
participant  is  providii^  dM  oartincation 
satoutbalow. 

a.  Tbs  inability  of  a  parson  to  provida 
tha  oertiflcatioa  raqaiiad  balow  will  not 
naoassarily  raauU  to  daaial  of 
participation  to  this  oovared  tranaaction. 
The  proapactiva  partidpant  shall  subadt 
an  explaaatioB  of  arhy  it  cannot  provida 
tba  certification  sat  oat  below.  The 
certification  or  explanation  arill  be 
coosidersd  to  oonnsction  arith  the 
department  or  agency's  determination 
whethsr  to  enter  toto  this  trsnsarttna. 
However,  laikwa  of  die  ptuepeUiva 
primaiy  partidpaat  to  famiah  a 
cartiflcatiaa  or  aa  explanation  shall 
disqualify  sach  parson  froa 
pafticipatioa  to  this  transaction. 

3.  Tha  osftiftoatioa  to  diis  clause  is  a 
material  ropraaantotion  of  fact  upon 
whidi  reliance  waa  placed  whan  the 
department  or  agency  determined  to 
enter  toto  this  transaction.  If  it  is  later 
detenniaad  dut  the  proepadive  primaiy 
partidpant  knowingly  rendered  an 
erroneous  certification,  to  addition  to 
other  remadiea  available  to  the  Federal 
Government  the  department  or  agency 
may  terminate  this  tranaaction  for  cause 
ordafaah. 

4.  Tba  pimieectlre  primary  partidpant 
shaB  pruvida  iaimadtate  arrittan  notice 
to  die  department  or  agency  to  arhom 
dds  proposal  is  sabadttod  if  at  any  time 
dm  praapaottva  ptiBMffy  participant 
laams  Uiat  its  certification  aras 
erroneous  whsa  subadttod  or  has 
become  erroneous  by  raasoa  of  changed 
drcumstanoaa. 

5.  The  tanns  "covarsd  transadion." 
-dabanad."  "saspendad.'*  'Ineligibla.'* 
"lower  tier  covered  transaction." 
"pwticipatad.''  ''peraon."  "primaty 
covered  tranaaction."  "prindpal" 
*'propoaaL''  and  "voluntorily  exduded." 
as  used  to  this  dause.  have  the 
maaningt  set  out  in  the  Definitions  and 
Coverage  aections  of  the  rales 
Implementing  BxaoBllva  Order  12540. 
You  may  contad  the  department  or 
agency  to  which  tUa  propoaal  is  being 
subadttad  far  aaslatoaoe  to  obtaining  a 
copy  of  dioae  regulations. 

6.  Tba  proapactiva  primary  partidpant 
agraaa  by  sabmitting  dds  proposal  diat 
should  tba  ptopoaad  covaiad  transaction 
be  entered  tota  it  shall  not  knowingly 
enter  toto  any  tower  tier  covered 

.     transadioQ  aridi  a  person  who  is 
debaned.  suspended,  declared 
ineligible,  or  voluntarily  exduded  from 

.     partidpation  in  this  covered  transaction. 
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unless  authorized  by  the  department  or 
agencv  entering  toto  this  transaction. 

7.  The  proqiective  primaiy  partidpant 
further  agrees  by  sulmiitting  this 
proposal  that  It  arill  indude  the  clause 
titled  "Certification  Regarding 
Debannent.  Suspension.  Ineligibility, 
and  Voluntary  Exdusion— Loarer  Tier 
Covered  TtanMctian."  provided  by  the 
department  or  agency  entering  toto  this 
covered  transaction,  arithout 
modificatioii.  to  all  loarer  tier  covered 
transactions  and  to  all  solidtations  for 
lower  tier  covered  transactions. 

8.  A  partidpant  to  a  covered 
transaction  may  rely  upon  a  certificatton 
of  a  prospective  partidpant  to  a  lower 
tier  covered  transaction  that  it  is  not 
debarred,  suspended,  toeligible.  or 
vohmtarily  exduded  from  the  covered 
transaction,  unless  it  knoars  that  the 
certification  is  erroneous.  A  participant 
may  dedde  the  mediod  and  frequency 
by  arfaicfa  it  determines  the  eligibility  of 
its  principals.  Each  partidpant  may.  but 
is  not  required  to.  ^eck  the 
Nonprocurament  List 

8.  Nothing  contained  to  the  foregoing 
shall  be  construed  to  require 
estoblishment  of  a  system  of  records  to 
order  to  reiKler  to  good  faith  die 
certificatioo  required  by  this  clause.  The 
knowledge  and  infonnation  of  a 
partidpant  is  not  required  to  exceed 
that  a^ch  is  normally  possessed  by  a 
prudent  person  to  the  ordinary  course  of 
bustoess  dealings. 

10.  Except  for  transactions  authorired 
under  paragraph  6  of  these  instnicttons. 
if  a  partidpant  to  a  covered  transaction 
knowingly  enters  toto  a  lower  tier 
covered  transaction  adth  a  person  rAto 
is  suspended,  debarred,  ineligible,  or 
voluntoiy  exduded  frtMn  partidpation  to 
this  transaction,  to  addition  to  other 
remedies  available  to  the  Federal 
Govememnt.  the  department  or  agency 
may  terminate  this  transaction  for  cause 
or  default 

Certification  Regarding  IMfarment, 
Suspemion  Ineligibility  and  Voluntary 
Exclusion  Lower  Tier  Covered 
Thinsactions 

This  certification  is  required  by  the 
regulations  implementing  Executive 
Onler  12540,  Debarment  and 
Suspension.  34  CFR Part  85.  i85.5ia 
Partidpants'  remwnsibilities.  The 
regulations  wen  published  as  Part  Vn 
of  the  May  26. 1088  Fadoial  Ragistar 
(pages  ieieo-19211).  Copies  of  die 
regulations  may  be  obtained  by 


contacting  the  person  to  which  this 
proposal  is  sulnnitted. 

(Before  Completing  Certification,  Read 
Instructions  Below) 

(1)  The  prospective  lower  tier 
partidpant  certifies,  by  8ttbmi88i<m  of 
this  proposal  that  neither  it  nor  its 
prindpals  are  presently  debarred, 
suspended,  proposed  for  debarment 
dedarad  ineligible,  or  voluntarily 
exduded  from  partidpation  to  this 
transaction  by  any  Federal  department 
or  agency. 

(2)  Wbiere  the  prospective  lower  tier 
partidpant  is  unaUe  to  certify  to  any  of 
the  statements  to  this  certification,  such 
prospective  partidpant  shall  attach  an 
explanation  to  tiiis  proposal 

Name  And  Title  Of  Autborized 
Repretentative 


Date  

Instructions  for  Certification  — 

1.  By  signing  and  sulnnittiiig  this 
proposal  the  prospective  lower  tier 
partidpant  is  providing  the  certification 
set  out  below. 

2.  Hie  certification  to  this  clause  is  a 
material  representation  of  fad  upon 
addcfa  reliance  was  friaced  v^ien  this 
transaction  was  entered  toto.  If  it  is  later 
determtoed  that  the  prospective  lower 
tier  partidpant  knonvingly  rendered  an 
erroneous  certification,  to  addition  to 
other  remedies  available  to  the  Fedoal 
Government  the  department  or  agency 
arith  which  this  transaction  originated 
may  pursue  available  remedies, 
induding  suspension  and/or  debannent 

3.  The  prospective  lower  tier 
partidpant  shaU  provide  immedtate 
arritten  notice  to  the  person  to  whidi 
this  proposal  is  submitted  if  at  any  time 
the  prospective  lower  tier  participant 
learns  that  ita  certificatron  was 
erroneous  when  submitted  or  has 
become  erroneous  by  reason  of  dianged 
circumstances. 

4.  The  terms  "covered  transaction." 
"debarred."  "suspended."  "lower  tier 
covered  transaction."  "partidpant" 
"person,"  "primary  covered 
transaction."  "prmdpal"  "proposal" 
and  "voluntarily  exduded."  as  used  to 
this  dause.  have  the  meanings  set  out  to 
the  Definitions  and  Coverage  sections  of 
rules  implementing  Executive  Order 
12549.  You  may  contact  the  person  to 
which  this  proposal  is  submitted  for 


assistance  to  obtaining  a  copy  of  those 
regulations. 

5.  The  proqiective  lower  tier 
partidpant  agrees  by  submitting  Uiis 
proposal  that  should  the  proposed 
covered  transaction  be  entered  tota  it 
shall  not  knoarin^  enter  toto  any  lower 
tier  covered  transacti<m  with  a  person 
who  is  debarred,  suqiended.  declared 
inel^ble.  or  voluntarify  exduded  from 
partidpation  to  this  covoed  transaction, 
unless  authorized  by  die  department  or 
agency  with  which  diis  transaction 
originated. 

6.  The  prospective  lower  tier 
partidpant  further  agrees  by  submitting 
this  proposal  that  it  arill  indude  the 
clause  titled  "Certification  Regarding 
Debarment  Soqiension.  Inel^bilify. 
and  Voluntary  Exdusion— Lower  Tier 
Covered  Trtmsactions."  without 
modification,  to  aU  lower  tier  covered 
transactions  and  to  all  solidtations  for 
loarer  tier  covered  transactions. 

7.  A  partidpant  to  a  covered 
transaction  may  rely  upon  a  certification 
of  a  proqiective  partidpant  to  a  lower 
tier  covered  transaction  that^it  is  not 
debarred,  suqiended.  ineligibAe.  or 
vohmtaiify  exduded  from  the  covered 
transaction,  unless  it  knoars  that  the 
certification  is  erroneous.  A  partidpant 
may  decide  the  method  and  frequency 
by  wdiidi  it  determines  the  digibilify  of 
ito  principals.  Each  partidpant  may.  but 
is  not  required  ta  check  the 
Nonprocurement  List 

8.  Nothing  contained  to  the  foregoing 
shall  be  construed  to  require  established 
of  a  sjrstem  of  records  to  order  to  render 
to  good  faith  the  certification  required 
by  this  clause.  The  knowledge  and 
information  of  a  partidpant  is  not 
required  to  exceed  that  which  is 
normaUy  possessed  by  a  prudent  person 
to  the  ordinary  course  of  business 


8.  Except  for  transactions  authorized 
under  paragraph  5  of  these  instructions, 
if  a  partidpant  to  a  covered  transaction 
knowingly  enters  toto  a  lower  tier 
covered  transaction  arith  a  person  who 
is  suspended,  debarred,  ineligible,  or 
voluntary  exduded  from  partidpation  to 
this  transaction,  to  addition  to  other 
remedies  available  to  the  Federal 
Government  the  department  or  agency 
with  which  this  transaction  originated 
may  pursue  available  remedies, 
toduding  suspension  and/or  debarment 

(FR  Doc.  8»-1663  Filed  1-2S-80:  S:4S  am) 
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OEPAIITMENT  OP  LABOR 


W9Q9  and  Hour 


ncmwmttn 


r.  Wage  and  Hour  Division, 
Employment  Standard*  Administration, 
Ubor. 

:  Final  rale. 


r.  This  rule  amends  the 
regulations  to  exclude  field  work  on  bay 
from  the  definition  of  seasonal 
agricultural  services  for  purposes  of  the 
reportable  worker  requirements  of  the 
special  agricultural  worker  program, 
lliis  action  is  taken  because  the 
litigatioa  challenging  the  Department  of 
Agriculture's  failure  to  include  hay  in  its 
definition  has  concluded.  This  rule  also 
amends  the  regulations  to  provide  a 
complete  address  for  return  mailing  of 
Form  BSA-02.  to  farther  clarify  the 
definition  of  a  "reportable  worker."  and 
to  make  a  clarification  in  the  procedures 
for  appeal 

I  OAYl:  January  2B.  1988. 


ITWM  oontact: 
Paula  V.  Smith.  Administrator.  Wage 
and  Hour  Division.  Employment 
Standards  Admlnistratioa.  VA. 
Department  of  Labor.  Telephone  (202) 
S23-8306.  This  is  not  a  toll-free  number. 


rANV  W^OWMOTIOll.  In  the 
Fedaial  Raglslat  of  September  S,  1988 
(S3  FR  361M).  the  Department  of  Labor 
issued  final  regulations.  29  CPR  Part  502. 
entitled  "Reporting  and  Employment 
Requirements  for  Employers  of  Certain 
Workera  Employed  in  Seasonal 
Agricultural  Services."  These 
regulations  were  effective  October  1. 
1988. 

In  the  regulations  referred  to  above, 
the  definition  of  "seasonal  agricultural 
services"  in  i  502.2(o)(3)  included  field 
work  related  to  the  growing  and 
harvesting  of  hay  because  application  of 
sections  210  and  210A  of  INA  to  hay 
was  being  contested  in  litigation.  In 
Texot  Farm  Bureau  et  al.  v.  Lyng  (M&. 
District  Court  for  the  Eastern  District  of 
Texas.  No.  M  88  096  CA.  9/28/88).  the 
Court  upheld  the  regulation  issued  by 
the  Department  of  Agriculture  which 
excludes  hay  from  the  special 
agricultural  worker  program.  That 
decision  was  not  appealed.  Accordingly, 
this  document  revises  the  regulations  to 
exclude  field  work  on  hay  from  seasonal 
agricultural  services.  In  this  reganL  a 


conforming  change  is  made  to 
i802.12(dN2). 

The  regulations  are  amended  at 
1 802.12(g)  to  provide  the  address  to 
which  Form  ESA-02  must  be  mailed. 

An  amendment  to  clarify  the 
definition  of  "reportable  worker"  is  also 
made.  It  has  come  to  our  attention  that 
there  may  have  been  some 
misunderetanding  regarding  the 
previous  definition  oi  "reportabi* 
worker."  Accordingly,  1 502.2(n)  is 
clarified  to  make  it  dear  that  the  phrase 
"INS  Alien  Registration  Number  in  the 
A90000000  series"  includes  any  Alien 
Registration  Number  starting  with  AO 
and  followed  by  any  seven  digits. 

A  minor  amendment  is  made  to 
I  502.39  to  conform  to  the  rules  of  the 

Department's  Administrative  Law    

Jud^ges  for  conduct  of  hearings  at  29  CFR 
Part  18.  The  regulation  provides  that 
where  an  exception  is  filed  by  mail  5 
days  will  be  added  to  the  prescribed 
time  for  filing. 

For  information  purposes,  a  copy  of 
revised  Form  ESA-02,  deleting  "hay" 
and  including  the  mailing  address,  is 
attached  as  an  appendix. 

PobHcatkn  in  Final 

The  Department  of  Labor  has 
determined,  pursuant  to  5  U.8.C 
563(b)(B),  that  good  cause  exists  for 
waivtag  public  comment  on  these 
amendments  to  the  regulation.  Such 
comment  is  unnecessary  because  the 
Department  had  previously  announced 
its  intention  to  amend  the  regulations  to 
reflect  the  final  disposition  of  hay  and 
the  other  contested  crops  after 
conclusion  of  the  litigation,  and  to 
publish  the  address  to  which  the  ESA-02 
form  must  be  mailed.  The  clarifying 
change  to  the  reportable  worker 
definition  and  to  the  procedural  rules  do 
not  require  notice  and  comment 
pursuant  to  6  U.S.C  553(bMA),  since 
they  ara  interpretative  and  procadural  in 
nature. 


The  Department  has  deteraifaied  tfiat 
good  cause  exists  for  waiving  the 
customary  requirement  to  delay  the 
effective  date  of  a  final  rule  for  30  days 
following  its  publication.  The 
amendments  contained  in  this  rule  are 
necessary  for  the  public  to  comply  with 
the  reporting  requirements  which  must 
be  fulfilled  by  January  1&  Furthermore, 
the  amendment  deleting  "hay"  relieves  i 
reporting  requirement.  Therefore,  these 
amendinents  should  be  effective 
immediately. 

Exacutive  Order  11291 

The  Department  has  determined  that 
this  rule  is  not  classified  as  a  "major 


rule"  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in  (1)  an  annual  effect  on 
tlie  economy  of  $100  million  or  more:  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
s^nificant  adverse  effects  on 
coaapetition.  employment,  investment 
pcomctivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Eagulalory  FlexUittity  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule  under 
5  U.S.C  553(b),  the  requirements  of  the 
Regulatory  Flexibility  Act  Pub.  L  96- 
364,  Stat.  1185,  5  U.S.C  801  et  aeq. 
pertaining  to  regulatory  flexibility 
analysis,  do  not  apply  to  this  rule.  See  5 
U.S.C  601(2).  In  any  event  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

PaperwQtK  RaoncttoB  Ad 

Since  the  exclusion  of  hay  from  the 
Hat  of  eligible  commodities  under  the 
special  agricultural  worker  program  and 
the  other  amendments  to  this  rule 
require  the  collection  of  no  additional 
information,  additional  approval  of  the 
Office  of  Management  and  Budget  is  not 
required.  See  44  U.S.C  3501  et  seq. 

Autfaotity 

For  reasons  set  out  in  the  preamble. 
Part  502  of  Chapter  V  of  Title  29  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

PART  S02-ltEPOfrnNQ  AND 
EMPLOYMENT  REQUIRCMENTS  FOR 
EMPLOYERS  OF  CERTAIN  WORKERS 
EMPLOYED  M  SEASONAL 
AiQRICULTURAL  SERVICES 

1.  The  authority  citation  for  Part  502 
continues  to  read  as  follows: 

Antkority:  8  U.&C  1160. 1161: 1801  et  teq. 
Section  502.6  also  issued  under  29  U.S.C 
40k. 

1802.2    (Amandodl 

2.  Section  502.2(o)(3)  is  amended  by 
removing  the  word  "hay."  from  the  first 
sentence. 

3.  In  1 502.2.  paragraph  (n)  is  revised 
to  read  as  follows: 


fS02J    OaHnNlens 


solsly  le  a 
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(n)  "Reportable  Worker"  is  an  alien 
employed  in  seasonal  agricultural 
services  who  was  admitted  with  lawful 
temporary  resident  status  or  whose 
status  was  adjusted  to  lawful  temporary 
residency,  and  who  is  identified  by  an 
INS  Alien  Registration  Number  in  the 
AgooOOOOO  series  (i.e..  the  number  starts 
tvith  "A9."  foDowed  by  any  seven 
digits).  This  series  includes: 

(1)  Resident  aliens  admitted  under 
section  245A  of  the  INA. 

(2)  Resident  alien-special  agricultural 
worker  adaaitted  under  section  210  xA 
theINA.aad 

(3)  Resident  alien-replenislment 
agricultural  worken  admitted  between 
FY  1990  and  FY  1993  under  section  210A 
of  the  INA. 


9502.12   [Amandadl 

4.  Section  502.12(d)(2)  is  amended  by 
removiqg  the  word  "hay,"  from  the  text. 

5.  In  1 502.12.  paragraph  (g)  is  revised 
to  read  as  foUows: 

S502.1t 


(g)  Tlie  P<xm  ESA-92  shall  be 
submitted  to  "Committee  for 
Employment  Information  on  Special 
A^kadtural  Workera"  and  mailed  to 
1201 E.  lOdi  Street  JeEfersonville. 
Indiana  47132. 


(c)  When  a  request  for  a  hearing  is   ' 
filed  by  mail  (5)  five  days  shall  be 
added  to  die  prescribed  period  daring 
which  the  party  has  the  li^  to  request 
a  hearing  on  the  detennination. 

NoIb:  The  Deparanent  pteaents  a  fonii  in 
the  Appendix  wWdi  satisfies  oertan 
reootdkaepiqg  aspects  of  tlK  Act  and 
regulstieas.  Tins  fom  twwevci.  will  not 
appear  in  the  Code  of  Federal  Regulations. 


6.  In  §  502.30,  paragraph  (c)  is  revised 
to  read  as  follows: 


/  Vol.  54.  Na  16  /  Thunday.  January  28, 1989  /  Rules  and  RegulaUona 


AppwMMx  A— Wotk-Day  Raport.  EHA-M 


WORK-DAY  REPORT  (Form  ESA  -  92) 

Raqu«rad  undar  Publk  Law  99403.  Sac  210A  (b)  (2) 


Form       of 
(uw  addi  tibnaTToniH 


2.  IM^OVfN 
NAMf 

"■ 

•USMfSS 
MAMN 

].  AOOaiSS 

" 

" 

cti»  r 

^ 

ITATI 

t» 

' 

1.  RaportingPariod 
Ichack  quartar  andyaar] 


OAvraM 


TyHO» 
•USMfSS 


3 

"""":: 

(  )OctlttwoughOac  31 
-I  mmlbifJan.1S 

J(  )  Jan.  1  through  March  31 

^^^^^^W  4p^y  ^^p^V^v    w  w 

(  )  April  1  through  Jurta  30 
NMif  fty  Ally  17 

(  )  July  1  through  Sapt  30 
mtdbgOtX.  16 


XfK 

(  )>9M 
(  )fM9 
(  )>M0 
(  )t99f 
(   )lf» 


s.  All  crops  on  whKh  raportabtaMorliarswaratmployad:  T 


*•  2^*^l27i'2  !2I.?iV!^*T*lS5?ll!!^J!*l2**  •7<'*«»n*  •^.'WKtaWa  worliar»  and  worliad  at  laati  ona 
work-day  (4  or  mora  hour*  worfcad)  in  taasortai  agricultural  larvicts  during  tha  qutttr  raponad : 


Reportable  Worker 

INS  Alien             1 

Numk>af  ofday««M)rfcad4hoursor        1 
mora  in  saasortai  agricultural  tarvicas    | 

Name 

Number 

AllOthar 
Oops 

Sod 

Sugar 

Cana 

A9 

A9_ 

A9 

. 

A9 

A9 

1 

A9 

I 

A9_ 

1 

A9     , 

1 

Ai_. 

II 

A9_. 

1 

A9_. 

A9 

A9     . 

A9_. 

1 

A9_ 

, 1 

1 

A9_ 

^^^ 

1 

Iharaby  cartify  that  all  information  providad  harawith  is  complata  and  accurata  to  tha  bast  of  my  knowladga 
Tha  wiNful  faHif Kation  of  any  statamanu  containad  haram  or  attachad  harato  may  lubiact  tha  amployar  to  civil  or 
cnmmal  presacutMn  Saa  Saction  1001  of  Titia  It  of  tha  Umtad  Suttt  Coda 


Instructiom  arvl  authority  for  raport  on  ravvrt*  wda  of  form 


7  tmployar  Signatura  and  Data 


Return  To:  CEISAW 

Committee  for  Employment  Information 
on  Special  AgrkuKural  Workers 
1201  E  10th  Street 
Jeffersonville.  Indiana  47132 


taMHtSA    9i 

tarMApprovtd 
OMa«twMtfe*f  wisaiH 
Cbpmmkmi  Dm*  a^i 
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ITKMft  WMChroipocttooochooiployoooMlliooAliOO 

ol  onyttoodMrM9tkoauortirraportad.ONtoroMli«Mriwr'» 

«»oikor  «M»  ooioi^fOd  at  iooMMtal  agncultiirai  lornoM  io  OMf  of  tho  wociIk  *i 
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■hooM  add  up  to  dio  total  NiMibor  of  «*orkdayt  tkot  oodi  wortor  w« 

dumigwiliidiotlOMifoMriOhoiirtofoiorlioiioMOoalayKMltMriliawiKoio 

^  oioro  tliafi  ooo  ooiployor  on  any  000  day.  ooly  000  worfcday  wrfl  00  cooHtM 

Tliowlorii>ationr»OM«rodundofiiawi<(only)ii»ayb»iupplitdwaacoitiMdcooipiilii9tnt»i»odpipiilotw9intli»MOit«Brwaiatcodad^ 
roro>tSA-M-atUd>tdtoM>oottitrwootoii>pl«WtSA-»2.bMtiMChaB»c»io<l«iW90M«al»b«»ywdandd«Md(i.o,Mftdwd)ty«ho 
mpooHWo  party  to  bo  nalid 

ITCM7  THSKMMMUSTKSlGMC0AN00ATE0SYTHCKKMITMGfMnOVCItONA0CS«NATE0IIEnK$CinATIVCOrTNECM»l<>nK  1^ 
STATEMENTS  SUBMITTED  ANE  SUSJEOtO  1SUS.C.  1001 

W>tiot»or.Oiawymanorwwthinth»|MrOd«ctiono«awydopartiiioMora9»acyofthoUnitodStaloitwow«i9l|andwill^ 
byanytricfc.idi«ow.ordowc«awM«OTi»lfattotii>atwanytol».lwtitiOiiiorlraiidgtem««w^«wnorr«prwanMtwrn.orwa>otot*w^ 
writing  Of  dociioiomtwoiwingth^sam*  to  corittirt  any  l»ho.«ict*tOMt  Of  1r»udul«mittt«m«m  or  «mcy.»h»Ob»«in«d«>o»n>or»  than  SIOJ^ 
imprOonod  for  not  oiorc  than  fwo  yoan.  or  both 

Fadwro  to  accurately  complct*  and  mail  th«  form  within  Ch*  tim«  ptrwd  tpacllwd  w  ragulatMn  29  CM  S02  wiM  be  M  (MtMNn  of  t^ 
Nationality  Act  a*  amandad^  MICA.  Th»powaltiotMopoiodar«coimmadmtho«tatimandra9Mlaoon2»CfWSC2. 

OEnanoNS 

NrteroiiW9wortm*SoaionalA9nciiltyfalSorwcot*oioawtpar«orwioi9MdwOftralatodtoplawtm9.Qdtiiralpracticoi.cid»witm9.9i^ 
bar»oitm90ffni<iand»09Hablnofo»orylimdandothorpanihablicammaddiwa*d»lmtdinn9iilitMn7CfWpart1d>orpiirpow«ofthe 
logidatww  only. 'loaionalayKMHyraliorwcot' olio  mdudwfwld  wort  portorotod  in  the  to0owiw9'cowtiittdoopi':«d  and  wiaaicanaTbo 
roouirootowtolroponingthoioiommodftiwdooiootcoiwitMtitMdwicatliattlioyarnlnaiicommod^mforpiirpomofthoSAWfpietrom  Tho 
ropoftmgroquiromtnttwdlanablotharadaralCoimnmtwi  aodaioraplMwhoMntagncMliHralwofk«rtoob«amootdeddMamihooM««lk««« 
latcf  doodad  that  thoM  commodft«s  aro  SAW  digibla 

'FwUworli*  mtamany«mploym«ntp»rformadona9riciiltMrallandiforthopiifpot»ofplaiWing.CMlturalpfacticw.ciiltwating.y»»m9.Mi»aiong. 
drymg. procoNmg. or paamg any  frmtt. ^ogwablai. or othar pamhabN  commodoiw  ThaiaactwMwthaMtobaperformadonagncidiurailandMi 
ordartopWdMCO«rMd».»09«taMo*.andoth«rparahabl»comniodow>.a»appOiOdtothoi<actiwtiotthatoccyfmaproco«m9plaworpa€*mg»oiM 
not  OMoancMllMrol  land*  Thin,  tho  drying,  procomng.  or  pactrng  of  frmtvwgettbNt.  and  otharpwhabNcommodKiatm  tha  fuM  and  tho 'on  tha 

T  iT  \vmtnffTt-ifSTi'r  —   r   't '  — -*  Oparation»iomgawachmt.iiicha>apKliororatranor.toparformth«»aactw*i«*on 

agficultMrollan*aromciudad  S«ipaf»i«ng  any  of  thaw  actwMMdiab  be  considered  performing  t'taactivNiM 

'AgncMttorol  loo**  owam  any  land.  ca»c.  Of  itruaure.  MCh  a*  a  gfoenhome.  OKOpt  packmghoMMOf  canncrm.  Mod  for  the  parpoi*  o«  perfOfnMng 


FrwMi  and  vogetabtet  o«  every  I  ind  and  other  perithibic  (ommoditiet  MCLUOE  the  followuig  AH  If  lifts  and  vegetaWei.  MdMdmg  (but  not  IMMI^ 
beffiei.  molont.  tree  famt^  and  nutt.  table  wegetaWetabo  com  and  wall  gramt.  cotton.  «oybe>nt:CthefpiiiihablnommBdOiiiare»<iwted  to 
Chnnmat  tiee*.  cm  f lowefi  hert»  hop*,  horticifhwf al  ipectaHiet  (field  gi owft  cont«M<»f acd.  and  greefthowte  produced  nufiery  crop*)  ipannh  'eed* 
(Ofuftdodonan).  »pkm.  tug*'  beets,  and  tobacco,  as  defined  m  7  C^O  fan  td 

Eaamples  of  Other  commodrtiet  which  are  EXCIUIXO  wclude :  Animal  aouacultufal  pfoducts.  birds.  daKy  products,  earthworms,  f oh  including  oyfteft 
and  shelHish .  f U«:  fcnett  products,  fur  bearmg  ammah  and  rabbrts.  hay.  honey,  hoftes  and  o»»»ei  eouoet.  buestock  of  an  kmds  mclud-tg  anmni 
«pe««<ties.  forage,  siiage.  poultry  and  pouMry  products,  wildhfe  and  wool 

'ContestedCfOps'NiiCiuOf  sod«ndsug«'cane  Oeportsmusi  be  filed  on  field  work  performed  by  reportabtewofiersm  these  aops 

♦uAo^gma  t  »ii-»aooMi» 


COOC  «il0-t7-C 


SigiMd  at  Waahinglon.  DC  this  lath  day  of 
January.  1900. 

AMiMcLai^Ute, 

Secretary  of  Labor. 
nW  W.Alva 
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Auittont  Secretary  for  Etnphyment 
Standard*. 


Adminittrator.  Wage  and  Hour  Divieiam, 
Employment  StamdarA  Admimmtaotimm. 
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Part  VII 


Department  of 
Commerce 

Patent  and  Trademark  Office 

37  CFR  Parts  15  and  15a 

Service  of  Process  and  Testimony  of 
Employees  of  tlie  Patent  and  Trademartt 
Office  and  Production  of  Documents  in 
Ljegal.  Procoedings;  Finai  Rule 


UMI 


3>7»  Fwfacd  Ribl»  /  Vol.  54.  No.  16  /  Thunday.  ]UMuy  26.  1969  /  Rules  and  Reftulations 


jjadawljagltUr  /  Vol  M.  No.  16  /  TliurBday.  Januaiy  20.  1969  /  Rulea  and  Regulationa         H77 


OCFARTMOIT  OF  COMMERCC 

FMant  and  TraoatiMnt  Offloa 

37CFflPartal8and1Sa 

(DodMlNoitloa-MMI 

aar>te>  ol  Procsat^and  TaaMmuiiy  of 

aMpioyaaa  of  «no  PManf  ano 
iraoaniani  Otfloa  and  Produdlon  of 
Oocumanla  In  Lao^  PraeaadhMH 

aoBWCY.  Patent  and  Tradmnark  OfBca. 
CoBunaroa. 

action:  Final  nil*. 

;  The  Patent  and  Trademark 
Office  ia  adding  37  CFR  Parte  IS  and  15a 
to  tupplement  15  CFR  Parti  IS  and  ISa. 
Theee  new  part*  preaaibe  poUciea  and 
procedures  to  be  foUowred  with  respect 
(o  Mrvioe  of  procesa  on  the  Patent  and 
Trademark  Office,  the  Commiaaioner  of 
Palenia  and  Trademarks,  and  employees 
of  the  Office,  the  testimony  of  Ofnoe 
employeea  regarding  official  mattars. 
and  the  production  of  official  documenta 
in  legal  proceedings.  These  regulationa 
serve  as  a  statement  of  Office  policy 
and  provide  comprehensive  guidelines 
for  the  Office  and  its  employees,  outside 
agenciea.  and  other  persona  regarding 
the  appropriate  procedures  for  service  of 
process,  testimony,  and  production  of 
documents. 

OATI:  lanuary  26, 19ia 


Associate  Solicitor  |ohn  W.  Dewhirst  by 
mail  at  Box  &  U.S.  Patent  and 
Trademark  Office.  Waahington.  DC 
20231  and  k^  pheae  at  (703)  567-4666. 

regulationa  are  deaigned  to  supplement, 
and  be  construed  consistent  with.  IS 
CFR  Parte  15  and  15a.  The  lagalattsas  la 
Part  15a  stale  tlie  vi««vs  of  the  Oflloe 
with  respect  la  ttapsnaMblateapaaf 
lesiiMay  wMck  msy  ba  giesa  by  Ofllea 
employees  in  connectioo  with  their 
perfomanee  of  qoaeKlodlcia)  patent  and 
trademark  maHert.  Ttasa  Oflka  viawa 
are  conaiatent  writh  United  Statea  v. 
Morgan.  313  U.S.  400.  422  (1941): 
Western  Electric  Co..  Inc.  v.  Piezo 
Technology.  Inc.  v.  Quiag.  No.  80-1210. 
800  P.2d  428.  8  USPQ  2dl853  (Fed.  Cir. 
Nov.  1.  lOOOh  In  re  Mayewsky.  162 
USPQ  80. 80  (EJ).  Va.  1900).  and  Shaffer 
Tool  WoHu  V.  /ov  Mfg.  Co.,  167  USPQ 
170  (SJ).  Tex.  1070). 

Becauae  these  regulations  concern 
agency  management  and  personnel  they 
are  not  rules  or  regulations  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12201.  and  they  are  not  aub)ect  to 
the  requirements  of  that  Order. 
Accordingly,  no  preliminary  or  final 


regulaliay  iaipart  analyaia  haa  lake  or 
wUl  ba  pcaparad. 

ITieae  regulationa,  relating  to  i 
management  tf\d  personnel  are  ( 
from  all  requirements  of  section  1 
the  Administrative  Procedure  Aal  (5 
U.S.C.  553)  including  a  delayed  i 
date  and  therefore  wrill  be  effectiaa 
immediately  upon  publication  ia  fk» 
Federal  Ragislsr. 

Because  s  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comments  are  not  required  la  ha 
given  for  theae  regulations  by  sedfon 
553  of  the  APA.  or  by  any  other  law.  na 
regulatory  flexibility  analysis  haalaW 
or  will  be  prepared  for  purposes  af  Iha 
Regulatory  Flexibility  Act  (5  U.8ijC. 
003(a)  and  004(a)). 

Thia  final  rule  doea  not  ( 
poUdes  with  FederaUsm  i 
sufficient  to  warrant  prepasatioii  aff  a 
Federaliam  asaessment  under  [ 
Order 1261Z 

This  rule  does  not  contain  ( 
of  Information  for  purpoaes  of  tha 
Paperwork  Reduction  Act. 

Ual  of  Subjada  in  37  CFR  Parts  tSaai 
18a 

Attorneys.  Adminisbvtive  pracice 
and  aeoaedaia.  Caarta.  CovenuMBl 
empsvyses. 

For  the  reaaona  aet  forth  in  the 
preamble,  37  CFR  ia  amended  as 
foUowa: 

1. 1^1 161s  added  to  read  aa  fi 


PAUTI 


OFPROCCM 


6ae. 
M.1 

184  Aoosplanoa  of  service  of  | 
-  Ab*iiIH  I UAC  301:  IB  UAC  1501.  WU. 
18U  llU.aad  15111  Baoqanisatkxi  Han  Na 
5  of  ISBSe  at  UAC  9101:  IS  CFR  1&2(^ 

fl&l   6Baps  Mid 


fa|  IMs  pwt  s^iplements  15  CPlltet 
U  and  aata  forth  the  procedurea  la  W 
followed  when  a  summons  or  complaint 
ia  served  an  tm  Office  or  the 
Commissioner  or  an  employee  of  Ika 
Office  in  his  or  her  offidal  capad^ . 
Thia  part  ia  to  be  construed  consialHt 
with  15  CFR  Part  IS. 

(b)  Thia  part  ia  intended  to  ensva  the 
orderly  execution  of  the  affairs  off  te 
Office  and  not  to  impede  any  legal 
proceedings. 

(c)  Thia  part  does  not  epply  to 
subpoenaa.  The  procedures  to  ba 
followed  with  respect  to  subpoenaa  are 
set  out  in  Part  15a  of  this  Title. 

(d)  This  part  does  not  epfrfy  to 
of  proceaa  made  on  an  Office  em[ 
peraonally  on  matters  not  related 
offidal  buaineaa  of  the  Office  or  ta  (he 


lal  responsibilities  of  the  Office 
loyee. 


I«2 

Ibr  the  purpose  of  this  part: 

fa)  "Commissioner"  means  Assistant 
Saoetary  and  Commissioner  of  Patents 
■■d  Trademarks. 

^)  "Legal  proceeding"  means  a 
aaaaaadfaig  before  a  tribunal  constituted 
ay  Ins,  Including  a  court,  an 
a^ainistrative  body  or  commission,  or 
as  administrative  law  judge  or  hearing 
officer. 

|c)  "Office"  means  Patent  and 
Itademark  Office. 

fi)  *XMke  employee"  means  any 
aAcarar  employee  of  the  OfTice. 

fs)  "Offidal  business"  means  the 
asiihorixed  business  of  the  Office. 

A  "Solidtor"  means  the  chief  legal 
officer  of  the  Office  or  otiter  Office 
sayloyee  to  whom  the  Solidtor  has 
driegated  authority  to  act  under  thia 


|16J    AsBsplsncsolaarvteaefi 

fi)  Any  summons  or  complaint  to  be 
Mned  in  person  or  by  registered  or 
eartfied  mail  or  as  otherwise  authorized 
hy  law  on  the  Office  or  the 
Csamissioner  or  an  OfTice  employee  in 
hiaor  her  offidal  capacity,  shall  be 
served  on  the  Solidtor  or  an  Office 
employee  designated  by  the  Solicitor. 
(k4  Aay  summons  or  complaint  to  be 
■otsad  ky  mail  may  be  addressed  to 
floBUtuf.  P.O.  Box  15667.  Arlington. 
Virginia  22215.  Any  aummona  or 
coHplaint  to  be  served  by  hand  may  be 
daHeered  to  the  Office  of  the  Solicitor, 
f^  Any  Office  employee  served  with  a 
sons  or  complamt  stiMll 

iately  notify  and  d»-iiver  the 
ions  or  complaint  to  the  Office  of 
tha  Bolidtor. 

fd)  Any  Office  employee  receiving  a 
aiMmons  or  complaint  sh&ll  note  on  the 
SHMions  or  complaint  the  date,  hour, 
and  place  of  aervice  and  nfhether 

I  was  by  personal  delivery  or  by 


,M  WkSB  s  legal  proceeding  is  brought 
>hald  SB  Office  employee  personally 
I  in  cannection  with  an  action 
i  in  the  conduct  of  official  business. 
'  than  liable  in  an  official  capacity, 
r Office  employee  by  law  is  to  be 
ired  personally  with  process.  Service 
afpsocess  in  this  case  is  inadequate 
I  made  upon  the  Solicitor  or  the 
itor'a  designee.  Any  Office 

I  sued  personaUy  for  an  action 
I  ia  1km  conduct  of  official  business 
itely  notify  and  deliver  a 
csOTOfftte  summons  or  complaint  to  the 
Office  of  the  Solicitor. 


(f)  An  Office  employee  aued 
persanally  in  conasdioa  with  offidal 
business  may  be  repressntad  by  Ae 
DepartBMnt  of  Jaat^  at  its  dtecretioa. 
See  26  CFR  Sai5  and  Sai6  (1967). 

(g)  The  Solidtor  or  Offica  eaipioyae 
designated  by  the  Solidtor.  when 
accepting  service  of  process  for  an 
Office  employee  in  an  (^Bcial  capadty. 
shall  endorse  on  the  Marshal'a  or 
server's  return  of  senrtce  form  or  receipt 
for  registered  or  certified  mafl  tiw 
foUoidag  atateaiant.  "Service  accepted 
in  offidal  capadty  only."  The  statement 
may  be  placed  oa  the  iarm  or  receipt 
with  a  rubber  stanqk 

(h)  Upon  aocqjtanoe  of  service  or 
receMag  notifiatian  of  ssrrioe.  as 
provided  in  this  sedkn.  dia  Soiidlca- 
shall  take  appropriate  steps  to  piatad 
the  rights  of  the  Coauaissioaer  or  Office 
empires  involved. 

2.  Part  15a  is  added  to  read  as  fbUows: 

MlVr  ISa-TCtlMKMtV  SV  a»l0VM» 
iM»  THE  PROOUCnOH  OF  DOCUMDilS  M 


ISs.1 

15a.2 

15aJ    Office  palkr. 

lSs.4    TestioMiiiyarproductiaaef 

docunents:  gsaeral  rale. 
lSa.S    Testimany  of  Office  employees  ia 

ptoceedlmi  involving  the  United  SUtes. 
ISsa   Lagal  praoeediags  between  private 


15a.7 


anOnoa 


r  s  UAC.  aet:  u  UAC  1801, 1512. 

"-n  mil  aailino  OssuBdialiniinanriii 
5  of  19906  44  UAC  SlOl:  U  CFR  ISaJia)  awi 
ISaJJI). 


f  lfa.1 

(a)  This  part  supplements  15  CFR  Part 
15a  and  piescrib«i  tfie  poiidea  and 
procedures  of  the  Office  widi  reaped  to 
the  testimony  of  Office  employacs  as 
witnesses  in  legal  proceedings  and  the 
production  of  documents  of  the  Office 
for  use  in  legal  proceedings  pursuant  to 
a  request  order,  or  subpoena.  This  part 
is  issued  pursuant  to  15  CFR  15a.l(e) 
and  ia  to  be  construed  consistent  with  15 
CFR  Part  15a. 

(b)  Thia  part  does  not  apply  to  any 
legal  proceeding  in  which  an  Office 
employee  is  to  testify,  while  on  leave 
atatua.  aa  to  facts  or  events  that  are  in 
no  way  related  to  the  offidal  business  of 
the  Office. 

(c)  Thia  part  ia  intended  to  ensure  the 
orderly  execution  of  the  affairs  of  the 
Office  and  not  to  impede  any  legal 
proceeding  and  in  no  way  affects  the 
rights  and  procedures  governing  public 
access  to  records  pursuant  to  the 
Freedom  of  Information  Act  or  the 


Privacy  Ad  Sea  15  CFR  lSa.4  and  37 
CFR^U. 


of  thia  part: 

Assistant 

ofPstenU 

and' 

(b)  "benuBM"  Baaas  a  i 
or  subpoena  lor  testtnooy  or  documenta 
for  use  in  a  legal  proceeding. 

(c)  "Document"  means  any  record, 
paper,  and  other  property  hdd  ty  fee 
office.  inrJiiding  witfunit  limitation 
offidal  patent  and  trsdsmaifc  files, 
offidid  letters,  telegrams,  memoranda, 
reports,  stwfies  calendar  and  daiiy 
entries,  amps,  yaphs.  panqphlets.  notes, 
dmta.  tdndatioos.  analyses,  statistical 
or  {afonaatioBBi  accannlations.  any 
kind  of  soamaries  of  meetings  and 
conversatioas,  fina  impressfons, 
magnetic  t^es.  and  soand  or 
medianicil  reprodadions. 

(d)  "legsl  prorjwr.dlirf'  niea 
a  tftpanai  ( 


I  ooastf  tnted 
by  law,  indnding  a  ooort,  aa 
administraliva  body  or  ooenaissfam,  an 
adminiskatfvs  law  Jodge  or  honing 
officer  or  any  cHaoovaiy  iw^Mteeding  in 
stq>port  thereot 

(e)  'tMBoe"  means  Patent  and 
Trademaric  Office. 

(f)  "Office  esqdoyee"  mems  any 
officer  or  nmplwyae  of  tiie  Office. 

(g)  "Offidal  business"  means  the 
audmriced  baaineee  of  the  Office. 

(h)  "SoUdtor^  meana  the  chief  legal 
officer  of  the  Office  or  other  Office 
employee  to  whom  the  Solidtor  haa 
delegated  audMwfty  to  ad  ander  dds 
part 

(1)  Tastiaway"  means  a  stateamt 
given  in  paraoB  before  a  tribonal  or  by 
deposition  for  aee  before  the  trflmnri  or 
any  other  atatement  given  for  aee  beCove 
a  tribaaal  in  a  legal  proceeding, 
induding  an  affidavit  declaratioB  midsr 
35  U.S.C  25.  or  dedaratkm  ander  26 
\JS.C.  1746. 

(j)  "United  States"  BMsna  the  Federal 
Government  its  departments  and 
agendea.  and  indieiduaia  acting  on 
behalf  of  the  Federal  Government 

flSaJ   Offloepeaey. 

The  Office  policy  is  that  its  documents 
will  not  be  voluntarily  produced  and 
Office  employees  will  not  voluntarily 
appear  as  witnesses  or  gjve  testimony  in 
a  legal  proceeding.  The  reasons  for  this 
policy  indude: 

(a)  To  conaerve  the  time  of  Office 
employees  for  conducting  offidal 
business. 

(b)  To  minimize  the  possibilify  of 
involving  the  Office  in  controversial  or 
other  issues  which  are  not  related  to  the 
mission  of  the  Office. 


(c)  To  prevent  the  poaafbility  that  the 
public  arifl  misconstrue  variancaa 
between  personal  opinioaa  of  Office 
employeea  and  Office  pobcy. 

(d)  To  avoid  apendiwg  the  time  and 
money  of  the  United  States  for  private 
purposes. 

(e)  To  preserve  dw  integrity  of  the 
adnjniatrative  process,  mintmtze 
disruption  of  the  dedsfanHaaidag 
process,  and  prevant  faiteilefcaos  with 
the  Office's  adadnistrBtive  i 


|18a4  Ti 


(a)  No  Office  employee  ahall  give 
testimony  concerning  the  offidal 
buainesa  of  the  Office  or  ptwfaioe  any 
docament  in  any  legal  proceeding 
withoat  the  prior  anthorizatian  of  fte 
Solicitor.  Where  qipropriate,  an  Office 
enqdoyee  may  be  inatmcted  In  writiag 
by  the  Conmitoncner,  Solidtor.  or  other 
appropriate  Office  cmplojree  not  to  give 
teatimony  or  produce  a  dfffiimfwl 
Without  prior  approval  no  Office 
enqdojree  ahall  mswer  Inqdriea  from  a 
person  not  enqdoyad  by  the  Dqwrtaneirt 
of  Commerce  legarding  testimony  or 
documenta  sobjed  to  a  demand  or  a 
potential  demand  under  the  provisioos 
of  this  Part  AH  inquiries  fanrohring  a 
demand  or  potenfial  demand  on  an 
Office  employee  riudl  be  referred  to  die 
Solidtor. 

(b)  A  osriifiad  copy  of  a  docament  not 
otherarioa  aeadahle  aadsr  Ckspter  I  of 
this  Tide,  win  be  peovhiad  for  ase  ia  a 
legal  procaadiag  apoa  wriltea  laqaest 
and  payment  of  applicable  fees  reqdrsd 
bylaw. 

(c)(1)  Reqaeetfot  tmtimimy  or 
docutaeoLAmfmelfattaalmoufottm 
Office  employee  or  docament  ahaH  be 
mailed  or  hand^ielivafad  to  Iha  OfBca 
of  the  Solidtar.  The  mailing  addbeea  of 
the  Office  of  the  Solidtor  ia  BoK  A 
Patent  and  ThKleaBaik  Office, 
Waahiivtao.  DC  aeSL 
•    (2)  Subpoenas.  A  aabpoaaa  for 
teatimony  by  an  Office  eaiployee  or  a 
docameat  shall  be  ssrvad  ia  accoidanca 
with  the  Federal  Rules  of  Civil  or 
Criminal  Procedure  as  appropriate,  or 
applicable  atate  procedure,  and  a  copy 
of  the  subpoena  ahall  be  sent  to  the 
Solidtor. 

(3)  Affidavit  Every  request  and 
subpoena  ahall  be  accompanied  by  an 
affidavit  or  dedaration  under  26  U3X1 
1746  or,  if  an  affidavit  or  dedaration  ia 
not  feasible,  a  written  statement  setting 
forth  the  title  of  the  legal  proceeding,  the 
forum,  the  requesting  party's  interest  in 
the  legal  proceeding,  the  reasons  for  the 
request  at  subpoena,  a  ahowing  that  the 
desired  testimony  or  document  is  not 
reasonably  available  from  any  other 
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•ouTM.  and  if  te«linony  it  requested, 
the  intended  uee  of  the  testimony,  a 
general  summary  of  the  testimony 
desired,  and  a  showing  that  no 
document  could  be  provided  and  used  in 
Ueu  of  testimony.  The  porpoee  of  this 
requirement  is  to  permit  the  Solicitor  to 
make  an  informed  decision  as  to 
whether  testimony  or  production  of  a 
docuaient  should  be  authorised. 

(d)  Any  Office  employee  who  is 
served  with  s  demand  shall  Immediately 
notify  the  Office  of  the  Solicitor. 

(e)  The  Solicitor  may  consult  or 
negotiate  with  an  attorney  for  a  party  or 
the  party,  if  not  represented  by  an 
attorney,  to  refine  or  limit  s  demand  so 
that  compliance  is  less  burdensome  or 
obtain  information  necessary  to  make 
the  determination  required  by  paragraph 
(c)  of  this  section.  Failure  of  the  attorney 
or  party  to  coopemte  in  good  faith  to 
enable  an  informed  determination  to  be 
made  under  this  part  may  serve  as  the 
basis  for  a  determination  not  to  comply 
with  the  demand. 

(f)  A  determination  under  this  part  to 
comply  or  not  to  comply  with  a  demand 
is  not  an  assertion  or  waiver  of 
privilege,  lack  of  relevance,  technical 
deficiencies  or  any  other  ground  for 
noncompliance.  The  Commissioner 
reserves  the  right  to  oppoee  sny  demand 
or  any  legal  ground  independent  of  any 
determination  under  this  part. 


(a)  An  Office  emplojree  may  not 
testify  as  an  expert  or  opinion  witness 
for  any  party  other  than  the  United 
Slates. 

(b)  When  appropriate,  the  Solicitor 
may  authorise  an  Office  employee  to 
give  testimony  as  an  expert  or  opinion 
writnees  on  behalf  of  the  United  States. 
Expert  or  opinion  testimony  on  behalf  of 
the  United  States  will  not  be  suthorised 
in  any  legal  proceeding  involving  the 
vaHdify  or  enforceability  of  a  patent  or 
registered  trademark. 

(c)  Whenever,  in  any  legal  proceeding 
involving  the  United  Stales,  a  request  is 


made  by  an  attorney  representing  or 
acting  under  the  authority  of  the  United 
States,  the  Solicitor  will  make  all 
necessary  arrangements  for  the  Office 
employee  to  give  teetimony  on  behalf  of 
the  United  Slates.  Where  appropriate, 
the  Solicitor  may  require  reimbursement 
to  the  Office  of  the  expenses  associated 
with  an  Office  employee  giving 
testimony  on  behalf  of  the  United 
States. 


I  flat   Lagri 


(a)  Testimony  by  an  Office  employee 
and  production  of  documents  in  a  legal 
proceeding  not  involving  the  United   . 
States  shall  be  governed  by  i  15a.4. 

(b)  If  an  Office  employee  is  authorized 
to  give  testimony  in  s  legal  proceeding, 
the  testimony,  if  otherwise  proper,  shall 
be  limited  to  facts  within  the  personal 
knowledge  of  the  Office  employee.  An 
Office  employee  is  prohibited  from 
giving  expert  or  opinion  testimony, 
answering  hypothetical  or  speculative 
questions,  or  giving  testimony  with 
respect  to  subbed  matter  which  is 
privileged.  If  an  Office  employee  is 
authorised  to  testify  in  connection  writh 
the  employee's  involvement  or 
assistance  in  a  quasi-judicial  proceeding 
which  took  place  before  the  Office,  that 
employee  is  further  prohibited  from 
giving  testimony  in  response  to 
questions  which  seek: 

(1)  Information  about  that  employee's: 

(i)  Background. 

(ii)  Expwtise. 

(iii)  Qualifications  to  examine  or 
otherwise  consider  a  particular  patent 
or  trademark  application. 

(iv)  Usual  practice  or  whether  the 
employee  followed  a  procedure  set  out 
in  any  Office  manual  of  practice  in  a 
particular  case. 

(v)  ConsultatioQ  ivith  another  Office 
employee. 

(vi)  Understandii^  of: 

(A)  A  patented  invention,  an 
invention  sought  to  be  patented,  or 
patent  application,  patent 
reexamination  or  interference  file. 


(B)  Prior  art 

(C)  Registered  subfect  matter,  subject 
matter  sov^t  to  be  registered,  or  a 
trademark  application,  registration, 
opposition,  cancellation,  interference  or 
concurrent  use  Tile. 

(D)  Any  Office  manual  of  practice. 

(E)  Office  regulations. 

(F)  Patent  trademark,  or  other  law. 

(G)  The  responsibilities  of  another 
Office  employee. 

(vii)  Reliance  on  particular  facts  or 
arguments. 

(2)  To  inquire  into  the  manner  in  and 
extent  to  which  the  employee 
considered  or  studied  material  in 
performing  the  quasi-judicial  function. 

(3)  To  inquire  into  the  bases,  reasons, 
mental  processes,  analyses,  or 
conculsiuns  of  that  OfTice  employee  in 
performing  the  quasi-judicial  function. 


IllaJ 


sftMit  an  Otiloe 


(a)  Any  Office  employee  who  receives 
a  subpoena  shall  immediately  forward 
the  subpoena  to  the  OfTice  of  the 
Solicitor.  The  Solicitor  will  determine 
the  extent  to  which  an  Office  employee 
will  comply  with  the  subpoena. 

(b)  If  lite  Office  employee  is  not 
authorised  to  comply  with  the  subpoena, 
the  Office  employee  shall  appear  at  the 
time  and  place  stated  in  the  subpoena, 
produce  a  copy  of  Part  15a  of  Title  15 
and  a  copy  of  this  part  and  respectfully 
refuse  to  provide  any  testimony  or 
produce  any  document.  United  States  ex 
reJ.  Touhy  v.  Ragen,  340  U.S.  462  (1951). 

(c)  When  necessary  or  appropriate,  the 
Solicitor  will  request  assistance  from  the 
Department  of  Justice  or  a  U.S.  Attorney 
or  otherwise  assure  the  presence  of  an 
attorney  to  represent  the  interests  of  the 
Office  or  an  Office  employee. 


Aaaiatant  Secretary  and  Commissioner  of 

Falenta  and  Trademarks. 
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Feed  grain  donations: 
Cotville  Indian  Reservation.  WA.  4052 
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See  also  Agricultural  Stabilization  and  Conservation 
Service:  Federal  Grain  Inspection  Service:  Food  and 
Nutrition  Service;  Rural  Electrification  Administration 
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Committees;  establishment  renewal,  termination,  etc.: 
Trade  Agricultural  Policy  Advisory  Committee  et  al..  4051 
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Systems  of  records.  4051 
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Stags  Leap  District  CA.  4009 

AfNiy  DspflrtNMfH 
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Panama  Canal  Employment  system:  employment  policy, 
4018 


Meetings: 
Science  Board.  4080 
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Bind  and  OIlMr  SMW«ly  HandteapiMd,  CommittM  for 


See  Committee  for  Purchase  From  the  Blind  and  Other 
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CIVR  nignia  bomniission 


Meetings:  State  advisory  committees: 
Mississippi,  4053 
Wyoming.  4053 


See  also  Export  Administration  Bureau;  National  Institute  of 
Standards  and  Technology;  National  Oceanic  and 
Atmospheric  Administration 

NOnccs 

Audit-related  debts  resolution;  policies  and  procedures, 
4053 

Committ*#  for  PurchaM  From  tlw  Bind  and  OttMf 

Sovaraly  Handteappad 
Nonccs 

Procurement  list  1980: 
Additions  and  deletions.  40S9,  4060 

(3  dociuients) 

Commlttea  fOr  tha  Hnplamantation  of  TaxtRa  Agraamanta 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China;  correction,  4050 
Mexico;  correction,  4059 
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Meetings:  Sunshine  Act  4107 
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ConiplioSar  of  Iha  Cunancy 
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Banking  oi^nizations.  capital  adequacy;  risk-based  cafntal 
guidelines,  4168 


National  banks: 
Corp<R«te  activities — 
G^>erating  subsidiaries,  dianges  in  equity  capital 
sulxmlinated  debt  conversions.  4038 


See  also  Army  Department 
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Acquisition  regulations: 

&nall  business  competitiveness  demoostratioojiroym, 
4246 
PW0P0SEDBU1£S 
Federal  Acquisition  Regulation  (FAR): 

Unbalanced  offers,  first  article  test  pricing.  4230 

Economic  RaguMory  AdmMatration 

NOTICES 

Natural  gas  exportation  and  importation: 
Michigan  Consolidated  Gas  Co.,  4064 

Education  Dapartmant 

See  National  Council  on  the  Handicapped 

Employmant  Standards  Admiiiishalion 
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Contract  Work  Hours  and  Safety  Standards  Act);  labor 
standards  provisions;  and  wage  rates  predetermination 
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Energy  Regulatory  Commission;  Hearings  and  Appeals 
Office,  Energy  Department 
NOTICES 
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isotope  separation  project  4061 

Environmantai  Protaction  Agancy 
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Superfund  state  contracts,  4132 
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Ethylene  and  propylene.  4072 
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Michigan.  4048 


Electric  rate,  small  power  production,  and  Interiocking 
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Gulf  State  Utilities  Co.  et  al..  4004 
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Ithaca.  NY.  406S 
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Colorado  Interstate  Gas  Ca.  4066 

Duquesne  Light  Co.  et  al.  4066 

Fadaral  Grain  InapMtion  SarviM 
mopowp  nuLU 
Inspection  plan  (Cu-Sum): 
Shiplot.  unit  train,  and  lash  barge  grain  In  single  lots 
Q>rrection.  4100 
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Savings  and  loan  holding  companies;  creation  by  insured 
institutions,  approval:  application  processing  ,  4043 
Federal  savings  and  loan  system: 
Corporate  governance;  reorganization:  board  action, 
extension  of  time.  4040 


Agreements  filed,  etc,  4073.  4074 
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Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y)  and  (Regulation  H).  etc: 
Banking  organizations,  capital  adequacy:  risk-based 
capital  guidelines.  4186 
MOnCM 

Rederal  Reserve  Bank  services:  fee  schedules  and  pricing 
principles: 

Private  sector  adjustment  factor.  4074 
Applications,  hearings,  determinations,  etc.: 

Capitol  Bancorp,  Ltd..  et  al..  4077 

Fleet/Norstar  Financial  Group.  Inc.  4077 

Sleepy  Hollow  Bancorp.  Inc.  et  al.,  4078 


ImporUtion.  exportation,  and  transportation  of  wildlife: 
Import/export  license  and  inspection  fees  collection  and 
changes.  4030 


Endangered  and  threatened  species: 
Northern  spotted  owl.  4049 

Food  and  Drug  Administratton 


Food  for  human  consumption: 
Infant  formula  recall  requirements,  4006 


CRAS  or  prior-sanctioned  ingredienta: 
High  fructose  com  syrup.  404S 


Committees;  establishment,  renewal  termination,  etc: 
Center  for  Devices  and  Radiological  Health  advisory 
panels  and  committees.  4060,  4062 
(2  documents) 
Pood  additive  petitions: 
Takeda  Chemical  Industries.  Ltd.,  4083 
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Food  and  Nutrition  Sarvtea 
wwyoatD  mittt 
Food  stamp  program: 
Quality  control  reviews:  arbitration.  4037 


t  Administration 
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Federal  Acquisition  Regulation  (FAR): 
Unbalanced  offers,  first  article  test  pricing,  4230 

HaaWi  and  Human  Sarvloaa  Dapartmant 

See  also  Food  and  Drug  Administration:  Health  Care 

Financing  Administration:  Public  Health  Service;  Social 
Security  Administration 


Agency  information  collection  activitief  under  OMB  review, 
4079 


I  Cars  rbiancinQ  Admii  lii  ti'atlon 
rnius 

Medicare  and  medicaid: 
Hospital  insurance  deductible  and  coinsurance,  antigens 

coverage  limits,  ambulatory  surgical  centers 

conditions  of  coverage,  etc.,  4023 


See  Public  Health  Service 

Haaringa  and  Appaala  Offtoa,  Energy  Dapartmant 

NOTICES 

Special  refund  procedures:  implementation.  4066 


See  Fish  and  Wildlife  Service:  Land  Management  Bureau: 
National  Park  Service:  Surface  Mining  Redamatimi  and 
Enforcement  Office 


Excise  and  income  taxes: 
Cash  or  deferred  arrangements  401  (k)  and  non- 
discrimination requirements  for  employee  and 
matching  contributions 
Hearing.  4045 


Motor  carriers: 

Compensated  intercorporate  hauling  operations.  4096 
Rail  carriers: 

Uniform  railroad  costing  system  for  regulatory  costing 
purposes:  adoption,  4097 

Justice  Department 

See  also  Parole  Commission 
Nonccs 

Pollution  control:  consent  judgments: 
Belvidere.  IL.  et  al,  4098 


See  Employment  Standards  Administration 

Land  Management  Bureau 

Nonccs 

Meetings: 
Canon  City  District  Grazing  Advisory  Board,  4091 
Grand  Junction  District  Grazing  Advisory  Board,  4092 

Oil  and  gas  leases: 
Alaska,  4092 
(2  documents) 


Realty  actions:  sales,  leases,  etc: 

Montana,  4092 

Nevada,  4093 

New  Mexico.  4003 
Survey  plat  filings: 

Idaho,  4094 

Nevada,  4094 
Wilderness  study  areas:  characteristics,  inventories,  etc: 

Mineral  survey  reports — 
Idaho,  4094 
Withdrawal  and  reservation  of  lands: 

Arizona,  4095 

National  Aeronautics  and  Space  Adminlsbation 


Conflict  of  interests,  4002 
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Federal  Acquisition  Regulation  (FAR): 
Unbalanced  offers,  first  article  test  4230 

ItattoMi  Cound  on  tlie  Handteipped 

NOTICES 

Meetings;  Sunshine  Act  4107 
ItoUomiinstitute  Of  Standarda  and  TectMology 

NOTICES 

Information  processing  standards.  Federal* 
Document  Application  Profile  (DAP)  for  Office  Document 
Architecture  (CH)A)  and  Interchange  Format 
Standard:  standards  publication.  4054 
Programming  language  processors;  validation 
requirements,  4055 
National  Fire  Codes: 
Fire  safety  standards.  4055 
Technical  committee  reports,  4056 

National  Oceanic  and  Atmoepherte  Administration 

RULES 

Tuna,  South  Pacific  fisheries.  4033 


Marine  mammals: 
Commercial  fishing  operations — 
Incidental  taking  and  proposed  list  bf  fisheries 
associated  with  exemption  procedures.  4154 

NOTICES 
Meetings: 
Great  Bay  National  Estuarine  Research  Resove; 
management  plan.  4058 
Permits: 
Marine  mammals,  4058 
(2  documents) 

NSDonai  rant  service 

nauES 

Special  regulations: 

Rocky  Mountain  National  Park,  CO:  fishing,  4019 
NOTICES 
National  park  system: 

Management  policies:  availability,  4095 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act  4108 

Office  of  United  States  Trade  Repreaentative 

See  Trade  Representative,  Office  of  United  States 
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Power  plan  aiiMndnients: 
NorthwMl  conaarvation  and  electric  power  pian.  4100 


Meetings:  Sunshine  Act  4106 


MeeHi^s;  Sunshine  Act  4100 


Committees:  establishment,  renewal  terminatioa.  etc* 
Prasident's  Commission  on  Federal  Btfdc*  Law  Refom 
-    (EO  12000).  3070 

PubOc  Haaltti  Socvioo 

See  alao  Food  and  Drug  Administration 


Aflency  information  collection  activities  under  OMB  review. 

4004 
Meetings:  advisory  committees: 

February.  400S 
Organiiaiion.  functions,  and  authority  delegations: 
Health  Resources  and  Services  Achninistration 
Administrator.  400S 
(2  documents) 
Indian  Health  Service.  4008 
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Telephone  program:  

Arahitactural  and  engineering  services.  3001 


■no  ivonnoiOQy  poacy  urnoa 
Protection  of  human  subiects:  Federal  policy. 


Self-ragulatory  oifanisationa:  unHsted  trading  privilegea: 
Philadelphia  Stock  Exchange.  Inc.  4101 


Anency  information  collection  activities  under  OMB 

4101 
Meetings:  regional  advisory  oouncils: 
California.  4104 


Agency  infonnatloa  collection  acUvitles  under  OMB  review. 
4001 


Permanent  program  and  abandoned  mine  land  radaeMtion 
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TttfeS— 

The  president 


Presidential  Documents 
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E»a>tiv«  Oidar  12868  of  Jamiaiy  25,  un 

Phwidenrs  Commisnon  on  Federal  Ethics  Law  Refoim 

^^  Stat^K!^o^  "'  as  President  by  the  Constitution  and  laws  of  the 

pro^ioM  Sthi^P^f;^^  "  ?r*«'  *^  *»*^*^"*^  ^  accordance  with  the 
Ji  I«  o  J^-  "*®f^  Advwoiy  Committee  Act,  as  amended  (S  VS  C  Add 

^eldl^^'^w  rU'  "^^S." ?»«»>«»»»«d  the  President's  Commi«,ion 
on  reaerai  utftics  Law  Reform.  The  Commission  shall  be  cnmnn.^  «f  -„. 

SL^hS^JiJES^r  I??^  »^  ^  President  ?iJ^  ^STlhll  £ 
distingmshed  mdividuals  with  broad  experience  in  ethics  and  pubU^  seJvia 

£i  ml^i^'cJl'^C^^  -  ^^^"^  -<»  ^^-  ^^^"^  fr-  among 

fl^tf^^"""'  V  V"^  Conunission  shaU  review  Federal  ethics  laws. 
S^fMjL"^"?  ^r^^^  "»^  »»»«"  "»ake  recommendations  to  tS  P?S 
Si."  ^^""''f'  »*»^»™tive.  and  other  reforms  need^  to  eM^TfSl 
pubhc  confidence  in  the  integrity  of  all  Federal  pubUc  offl^and  ^y^. 

(b)  The  Commission  shaU  report  to  the  President  by  March  9.  lam  anH  .h>ii 
provide  a  copy  of  its  report  to  the  Attorney  GenereL  *  ^  '^ 

tn^  ^^Tr^'  ^"^  "^^^^  °'  ^ecaMve  agendes  and  the  Director 
™«I55  ^^°'  Government  Ethics,  to  the  extent  permitted  by  law  shdl 

S^S^f^'D^^'t"  '"^  information,  advice.  aKsi^^  wit  iS^ 
require  for  purposes  of  carrying  out  its  functions.  ^ 

Sii* rltfiV"'  *?  Commission  shaU  serve  without  compensation  for  their 

Ho^meml^rT'";,""!!:?^^"'  ^*^"  ""««8«*  ^  ^^  ^^^  the  Com^ 
fS?  ^^  "^^*^  *"°'*®**  *"^«^  expenses,  including  per  diem  in  Ueu  of 

ivalkbiUtS7«L^n  ^'^J-  *°  "^^  .r*^*  ^^"^  ^^  »a^  «»d  "Object  to  the 
S^tivf^rS^TT^.'''^-^  P'S^^*  ***«  Commission  with  such  admin- 
tettahve  services,  funds,  facihties.  staff,  and  other  support  services  as  mav  be 
necessary  for  the  performance  of  its  functions.  as  may  i>e 


UMI 


I  VoL  U.N%.  \f  f  PHday.  |iiuMy  17.  HM  /  Prwktential  Documwiti 


3tt1 


I.  Genral.  (a)  Not%irithsUiidliig  any  other  Executive  order,  the  functions 
of  the  President  under  the  FedereT  Advleory  Committee  Act  ai  amended, 
except  that  of  reporting  to  the  Congrees,  which  are  applicable  to  the  Commis- 
sion, shall  be  performed  by  the  Attorney  General  in  accordance  with  guide- 
lines and  procedures  established  by  the  Administrator  of  General  Services. 

(b)  The  Commission  shall  terminate  SO  dajrs  after  its  report  unless  sooner 
extended. 
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THE  WHTTB  HOUSE. 
January  25,  1980. 


For  Hm  PiMldaat't 


BxacHtlv*  Onfar 
m  ol  ifa*  HI— birihlp  of  Um  Comnri— iwi, 
WmUy  Com^tiaUam  of  PrmidmthalDoaunmHti'nA.Xi.  BO.  *\. 


Rules  and  Regulations 
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of  the  FEDERAL  REGISTER 


of  «Moli  an  tmitA  to  and  oooHsd  n 
ttM  Cods  of  Fedrnl  Roguialions.  ivtich  it 
puUWwd  under  50  SHm  pmuant  to  44 
\}.SJC  15tO. 
Tlw  Cods  of  FMsMi  X\*9mttam  is  mM 

taw   tt^    fiiM^Hfa^^M^Hrt   tfrf    fVma^^^^B 
r^lDW   OV   IIMV   DOOMS  SV<S   IBHO   IS   BIS 

IM  FEDERAL  REGISTB)  iawe  of 


OCFAIITMEIIT  OF  AORICULTURE 


7CFRPert17tt 


:  Rural  BlectrificatiQD 
Administratiaa.  USDA. 
action:  Ftaial  rule. 


!  ilie  Rural  Electrification 
Administration  (RRA)  hereiqr  adds  Part 
17B3.  Arcfaitectnral  and  Engineering 
Services— Telephone  PTopam.  to  7  CFR 
Chapter  XVn  of  tfie  Code  of  Federal 
Regulations.  This  new  part  sets  forth  die 
provisions  and  requirements  of  the  RE 
Act  and  the  REA  administrative 
policies,  requirements,  and  procedures 
for  the  provisions  of  architectural  and 
engineering  services  for  the  irianning 
and  construction  activities  for 
telecommunication  fedhties  and 
systems  for  telephone  borrowers  with 
REA  losn  funds. 

All  borrowers  that  are  parties  to  the 
plaiming  and  construction  of  borrowers' 
telecommunication  facilities  and 
■ystema  will  be  affected  by  this  rule. 
WFttllMI  OATC  This  final  rule  is 
effective  January  27, 1980. 
FOR  FURTNOI MFORMATWN  OONTACT 
William  F.  Albrecht,  Director. 
Telecommunications  Staff  Division. 
Rural  Electrifies  Hon  Administration, 
Room  2835  South  Building.  UlS. 
Department  of  Agriculture.  Washington. 
DC  2025a  telephone  number  (202)  382- 
8863.  The  Final  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  rule 
amendment  is  available  on  request  from 
the  above  named  individuaL 


rARv  mnmukixtm.  This  rule 
is  issued  in  conformity  with  Executive 
Order  12291.  Federal  Regulation.  This 
action  will  not  (1)  have  an  annual  effect 
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on  the  economy  of  SlOO  million  or  more. 
(2)  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  stste  or  locei 
government  agencies,  or  geographic 
regions:  or  (3)  result  in  significant 
adverse  effects  on  competitiaii. 
employment  investment  or  productivity, 
innovation,  or  on  the  abilit>-  of  United 
States-based  enierpnsn  to  conuiet* 
with  foreign-based  enterprises  n 
domestic  or  expcwt  nerkets.  Therefore, 
this  rule  has  been  detemuned  to  be  "noi 
major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  diet  promulgation  of 
this  rule  would  not  represent  e  major 
Federal  action  significantly  affecting  the 
quality  of  the  hunan  environment  under 
die  National  Environmental  Policy  Ad 
of  1989  (42  US.C  4321  ef  aeq.  (197B)) 
and  therefore,  does  not  require  sn 
environiiiental  impact  statement  or  an 
environmental  assessment. 

This  program  is  Usted  in  the  Cslalog 
of  Federal  Domestic  Assistance  under 
No.  lO^t  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10JIS2.  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  fiiud  rule  related  Notice 
to  7  CFR  Part  3015.  Subpart  V  (50  FR 
47034,  November  14, 1985).  this  program 
is  exduded  from  the  scope  of  Executive 
Oder  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  ofRdals. 

The  reporting  and  record  keeping 
provisions  of  the  Paperworii  Reduction 
Act  of  1980  (44  U.S.C  3507  et  aeq.) 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  clearance 
number  0572-0064. 

Public  reporting  burden  for  this 
ctrilection  oi  information  is  estimated  to 
average  .9  (rf  an  hour  per  response, 
induding  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  tfiis  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  induding 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture.  Clearance 
Officer.  OIRM.  Room  404-W. 
Washington.  IX:  20250:  and  to  the  Office 
of  Informaticm  and  Regulatory  Affairs. 
ATTN:  Desk  Officer  for  REA.  Office  of 


Management  and  Bud8«>l  W.ifihtnsior.. 
DC  20503 


The  following  existing  REA  Bulletins 
contain  the  present  policies, 
requirements,  and  procedures  for 
providing  architectural  and  ennineenng 
services  for  REA  telephone  borrowerr 

340-1    Fmai  Payments  lo  Conlraclors. 

Engineers,  and  Ardiiiecis- 

Telephone  Program 
341-1    Final  Slateoieni  of  Engineenng 

Fee  and  Certificate  of  Engineer. 

Telephone  Engineering  Service 

Centred 
341-3    Engineenng  Services  for 

Tdephooe  Borrowers 
342-1    Architedural  Services  for 

Telephone  BocTowei-s 
380-3    Weekly  Progress  Report  of 

Telphone  Coastmdion  and 

Engineering  Services 
387-3    Pinal  Documents  Required  lo 

Close  Out  Construction  of 

Buildings — ^Telephone  IVogram. 

These  Bulletins  contain  certain 
polides.  requirements,  and  iwocedures 
that  are  incorporated  into  this  7  CFR 
Part  1763  and  other  CFR  Parts.  When 
thesp  CFR  Parts  are  published  as  Hnal 
rules,  the  above  Bulletins  will  be 
rescinded 

On  )uly  29. 1988.  REA  puUished  m  the 
Federal  Registar  Proposed  Rule  7  CFR 
Part  1783.  Architectural  and  Engineerii^ 
Services— Telephooe  Program, 
containing  the  provisions  regarduig 
architertural  and  engineering  services 
performed  by  or  for  REA  tel^iione 
borrowers.  In  the  proposed  rule  REA 
invited  interested  parties  to  file 
comments  on  or  before  August  29. 198& 

Comments 

Comments  and  recommendations 
were  received  from  the  Assodation  of 
Communication  Engineers  (ACE), 
representing  36  engineering  firms 
actively  oigaged  in  providing 
engineering  services  to  REA  telephone 
bmrowers;  Reed  Veach.  Wurdeman  and 
Associates  (RVW).  a  coiuulting 
engineering  firm  providing  engineering 
services  to  several  REA  telephone 
borrowers;  AT&T  Network  Systems: 
National  Telephone  Cooperative 
Assodation  (NTCA);  and  filing  as  a 
group,  the  United  States  Telephone 
Association  (USTA).  the  Nati<mal  Rural 
Telcom  Assodation  (NRTA).  and  the 
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OrfanixatkM  for  th«  Prolectkm  and 
Advancmnanl  of  Small  Ttlaphona 
CompaniM  (OPASTCO).  Th«  comiiMnto 
and  racoaunandatkm*  ara  suminarisad 
aafoUowK 

SmcUon  17B3.1    Cimral. 

U8TA.  NRTA  and  OPASTCO  ataiad 
that  (1)  Iha  Propoaad  Rula  would  reatrict 
funding  for  a  purpoaa  permittad  by  tha 
Rural  Blactriflcaboo  Act:  (2)  many 
raquiramanis  art  placad  inappropriataiy 
on  anglnaara  and  architacta  whara  thay 
llKMild  ba  placad  on  borrowara;  (3)  tba 
rula  parpatuataa  nonragulalory  languaga 
dlroctlv  thin  RBA  Bullatina:  and  (4)  In 
ofdar  for  dia  public  to  hava  an 
opportunity  to  dtorouglily  ravlaw  and 
oommani  on  REA't  rmUatloiia,  a  60-day 
It  parlod  ahould  ba  yantad. 
Tha  laiMuaga  of  thla 
ra|ulatk»  oiaraly  raflacts  tha  provlsloiM 
of  7  CFR  Part  1745  wldi  raapact  to  tha 
crttarla  tor  loan  parnoaaa  or  amounta  of 
fonda  toba  inchtdad  in  a  loan  and  doaa 
not  indap«ndantly  raatrict  thaaa 
purpoaaa.  Thia  nguiatlon  addraaaaa  only 
tha  provtaloaa  of  architactural  and 
aoflnaarint  aanrloaa  for  tha  purpoaaa 
provldad  for  in  approvad  loana. 

Rapardlnf  tha  aacond  commant.  tha 
wordini  in  aavaral  tactiona  haa  baan 
rhangnrt  to  piaca  tha  raquiramenta  on 
tha  bonowara  and  not  on  tha  architacta 
and  ai^lnaara.  Aa  to  dia  third  point. 
apprapriata  axplantatory  and  adviaory 
l^qytay  haa  baan  ratainad  in  tha  Final 
Rula.  REA  baliavaa  auch  informaUoa  ia 
halpful  to  borrowera.  improvaa 
conununicatlona.  and  anhanoaa  program 
admlniatratkML  Rayarding  tha  fiMirlh 
point,  a  so-day  oonunant  parlod  waa 
oaad  baoauaa  of  tha  daadlina  tmpoaad 
by  the  Oinnibua  Budget  Recondliatloa 
Act  of  1967.  REA  continued  to  accept 
oommanta  aflar  tha  SO-day  period. 

1703.1(b)— RVW  raooounended  that 
anginaara  parfbming  aarvlcaa  for  REA 
borrowera.  whether  by  contract  or  by 
force  account,  meet  applicable  State 
raglatration  and  licenalng  raquiramenta. 

Reapoiue:  For  many  yeara  telephone 
borrowera  with  qualin«d  employeea 
hava  been  permitted  to  provide 
engineering  aervicea  by  the  force 
account  method  for  facilitiea  flnanoad 
with  RBA  loan  funda.  The  reeultt  hava 
been  aatlafactory.  The  Pinal  Rule  aeta 
forth  experience  raquiramenta  for 
borrowera'  employeea  that  will  anaure 
continued  aatlafactory  engineering 
aervicea  by  the  force  account  method. 

Regarding  architacta  and  englneera 
hired  under  contract  by  borrowera. 
U8TA.  NRTA.  and  OPASTCO 
oommented  that  the  Propoeed  Rule 
impoeea  raglatration  and  licenalng 
raquiramenta  on  theae  architacta  and 
— ^'"■""  wheraaa  it  ahould  require 


borrowari  that  employ  architacta  and 
aogineera  under  contract  to  employ  only 
tlHiae  who  meet  the  apecified 
laQairenMnta. 

Rmponm-  REA  agraaa,  and  1 17BS.1 
(c)  and  (d)  have  been  worded  to  place 
the  requirement  upon  the  borrower. 

Section  170S.1(c)— USTA.  NRTA.  and 
OPASTCO  stated  thai  the  requirement 
for  an  architect  on  all  building  protecta 
financed  with  loan  funda  plaoaa 
unneceaaary  burden*  on  borrowan  and 
that  REA  should  list  the  typee  of 
building  protects  that  are  exempt  from 
thia  requirement. 

Rmpontt:  REA  agreea.  and  haa  added 
a  new  paragraph  1 17e3.1(d)  listing  die 
typea  of  building  conatructlon  that  will 
require  professional  architectual  or 
engineering  aervicea. 

Section  1783J    DefiniUoim. 

USTA.  NRTA.  and  OPASTCO 
commented  that  tha  definitioo  of 
Trotect"  ia  not  clear  and  tha  term  **raral 
telephone  system"  is  not  defined  in  the 
Rural  Blactrlficatkm  Act  (the  Act). 

Rmponm:  The  definibon  of  "Project" 
haa  been  clarified  in  the  Pinal  Rule  and 
the  term  "rural  telephone  system"  haa 
been  deleted. 

Smtion  179X4    LiMt  of •nginten. 

USTA.  NRTA.  and  OPASTCO 
oommentad  that  informing  the  public 
diat  REA  keepa  a  Hat  of  paitlcipatint 
engineers  could  auggeat  that  borrowers 
Umit  Uieir  cfaoicea  to  Uioac  on  die  Uat 

Cooimanil:  REA  ia  diaoootinulng  tba 
list 

Section  1703.8    Inturance  nquinamnta. 

USTA.  NRTA.  and  OPASTCO 

Copoaed  certain  changes  in  the 
nguaga  requiring  architecta  and 
engineers  performing  work  for 
borrowers  to  meet  certain  insurance 
raquiramenta. 

Rmponm:  7  CFR  Part  1780,  which  has 
been  in  effect  since  |uly  17. 1900.  sets 
forth  the  insurance  coveragea  which 
borrowera  muat  require  be  maintained 
by  oontmctore  performing  woric  on  REA- 
flnanoad  conatnictlon.  REA  haa  added 
paragraph  1 1703.4  to  the  Final  Rule  to 
require  borrowers  to  employ  only  those 
architecta  and  angineera  who  have  and 
maintain  such  inauranoe  coveragea. 

Section  178X21    Architectual  mrviom 
contract 

RVW  ooamented  that  diera  is  a 
conflict  between  i  1703.2(a)  of  the 
Propoeed  Rule  and  die  exlattng  REA 
policy  in  Bullatina  341-3  and  342-1. 
which  permits  using  either  Form  105  or 
Form  217  for  architectual  services  for 
unattended  central  office  buildings. 


Retponee:  The  Final  Rule  has  been 
revised  to  permit  the  use  of  either  Form 
105  or  Form  217  for  architectural 
•arvlcea  for  unattended  central  office 
buddingt. 

USTA.  NRTA.  and  OPASTCO 
ob)ectad  to  all  "advisory"  sections  of 
the  CFR,  suggesting  that  advice  should 
not  be  contained  in  a  regulation. 
Specifically  mentioned  were  REA's 
auggeation  that  borrowers  obtain  legal 
counsel  to  ensure  modified  contracts  are 
properly  prepared  and  executed  and 
that  borrowers  reach  written 
agreementa  with  architecta  for 
preliminary  aervicea  required  prior  to 
REA  approval  of  the  Form  105  contract. 

Regponm:  REA  ia  committed  to  the 
elimination  of  unneceaaary  raquirements 
and  advice  to  borrowers.  REA  believes, 
however,  that  it  is  appropriate  to  include 
advice  in  regulations  when  it  will 
improve  communicationa.  prevent 
problema.  or  otherwise  further  effective 
program  administration.  The  advice  for 
legal  counael  ia  retained  in  the  Final 
Rule,  but  the  advice  on  a  written 
agreement  with  the  architect  for 
preliminary  aervicea  haa  been  deleted. 

USTA.  NRTA.  and  OPASTCO 
commented  diat  if  it  is  REA's  intent  for 
forms  to  contain  requirements  under  the 
regulation,  the  forms  should  be 
published  with  the  relevant  rule  or 
incorporated  by  reference  to  permit 
public  notice  and  opportunity  for 
comment  The  comment  specifically 
concerned  the  Form  105  Contract 

Rmponm:  REA  believes  it  more 
appropriate  to  publish  all  of  ita  forms 
under  one  CFR.  rather  than  have  them 
scattered  throughout  many  sections. 
Therefore.  REA  contract  forms  have 
been  published  in  the  Federal  Regiatar 
under  7  CFR  Part  1702.  Spedflcationa 
and  drawings  to  be  made  a  part  of  the    - 
contract  are  incorporated  by  reference 
in  die  Fadanl  R^^star  under  7  CFR  Part 
1772. 

In  1 1703.21(b)  of  die  Final  Rule,  die 
term  "required"  has  been  changed  to 
"aet  forth"  to  reflect  REA's  intent  that 
any  modification  to  Form  165  not  affect 
the  contractual  obligations  of  the 
architect  as  set  forth  in  the  form. 

Section  178322    Cloeeout  of 
architectual  gervicm  contract 

USTA.  NRTA.  and  OPASTCO 
commented  that  the  Propoeed  Rule 
places  the  requirement  for  obtaining 
REA  Form  284.  Final  Statement  of 
Architectual  Feea,  on  the  architect 
rather  than  on  the  borrower. 

Response:  The  Final  Rule  placea  the 
requirement  on  the  borrower  to  obtain 
the  completed  Form  284  from  the 
architect. 


Fadarri  Ragiater  /  Vol  54.  No.  17  /  Friday,  lanuaiy  27,  MM  /  Ruieg  and  ReKa»a«ion»  sm 


RVW  commented  there  is  a  conflict 
between  tS  1703.21(0)  and  1703.42(8) 
concerning  the  submission  of  contracts 
to  REA. 

Response:  The  review  by  the  GFR  is 
essential  for  the  approval  of  contracts. 
Section  1703.21(c)  in  Uie  Final  Rule  has 
been  revised  to  require  submission  of 
die  REA  Fonn  105  contracts  to  REA 
dmiugh  die  GFR. 

Section  176X40   Preloan  engineering. 

Paragraph  (a)— USTA.  NRTA.  and 
OPASTCO  objected  to  advising 
borrowers  to  discuss  their  proposed 
method  of  obtaining  preloan  engineering 
services  widi  the  GFR  before 
proceeding. 

Response:  REA  believes  that 
discussion  with  the  GFR  will  often 
minimize  the  burden  on  boirowers  and 
has  retained  the  advisory  language  hi 
the  Final  Rule. 

Paragraph  (b>-USTA.  NRTA.  and 
OPASTCO  objected  to  REA  suggesting 
that  Form  835  be  used  for  contracting 
preloan  engineering  services. 

Response:  In  many  cases,  following 
this  advice  will  minimize  |Ht>blems  for 
borrowers.  The  advisory  language  is 
retained  in  the  Pinal  Rule. 

Section  176X41    Preloan  engineering 
procedures. 

USTA,  NRTA,  and  OPASTCO  - 
commented  that  {  1703.41(a),  referring  to 
the  borrower's  selection  of  a  preloan 
engineer,  and  §  17e3.41(c),  referring  to 
requesting  an  advance  to  cover  the  cost 
of  preloan  engineering  services,  impose 
no  requirements  and  should  be  stricken 
from  the  regulation. 

Response:  These  items  have  been 
deleted  in  the  Final  Rule. 

hrrCA  commented  that  the  acronym 
FRS  needs  to  be  defined. 

The  Final  Rule  contains  a  definition 
for  FRS  in  §  1703.2. 

Section  1763.42   Postloan  engineering 
by  contract. 

Paragraph  (a)— RVW  commented  diat 
the  requirement  to  submit  the  REA  Form 
217,  Postloan  Engineering  Service 
Contract  Uirough  die  GFR  adds  one  to 
two  weeks  or  more  to  the  time  to 
process  the  contracts. 

Response:  Since  the  GFR  has 
firsthand  knowledge  of  the  project,  his 
review  is  essential  for  approval  of  the 
contracts.  The  requirement  has  been 
retained. 

ATftT  Network  Systems  commented 
that  the  requirement  for  postloan 
engineering  services  by  contract  to  be 
on  REA  Form  217,  Postloan  Engineering 
Service  Contract  subject  to  REA 
approval,  and  where  REA  may  «vithhold 
approval  if  the  form  is  modified,  is  not 


conducive  to  flexibility  and  freedom  to 
structure  business  arrangements. 

Response:  There  are  many  reasons  for 
using  standard  forms  of  contract 
Standard  forms  oonqily  with  die  rules 
and  regulations  of  the  various 
Government  entities  administering  the 
use  of  Government-provided  funds. 
They  provide  essential  secmity  for  die 
REA  loans.  All  parties  are  fondliar  with 
them.  They  are  readily  accepted  ia  all 
States  and  territotiea  whoe  REA 
telephone  borrowers  are  located,  and  by 
the  contractors.  Hieir  use  has  promoted 
efficient  and  economical  Eacilities  to  the 
benefit  of  the  rural  subscribers.  The  use 
of  nonstandard  contra^s  could  lessen 
diese  benefits  and  increase  the 
complexity  and  coat  of  imigram  . 
admiiiistration,  resulting  in  d^ys. 

Paragrai^  (b)— RVW  commented  diat 
die  requirement  that  a  letter  be  sent  to 
REA  giving  the  name  of  the  firm  and  the 
name  and  license  number  of  the 
individual  who  will  sign  the  work  order 
certification  is  unnecessary. 

Responm:  REA  agrees.  The  Final  Rule 
does  not  contain  the  requirement  for  this 
letter. 

Section  176X43    Postloan  engineering 
by  force  account 

Paragraph  (a)— ACE  recommended 
that  REA  require  professional 
registration  for  new  aj^licants  seeking 
approval  to  perfcnm  force  account 
engineering,  but  that  REA  allow  all 
borrowers'  employees  whom  REA  has 
previously  approved  to  direct  force 
account  engineering  activities  to 
continue  in  this  capacity. 

RVW  commented  that  procedures 
would  be  streamlined  and  made 
administratively  manageable  by 
requiring  that  borrowers'  engineers 
receive  State  registration  before  they 
may  perform  force  account  engineering. 

Responm:  REA  believes  that  an 
alternative  to  requiring  State 
registration  should  be  retained  for  those 
directing  force  account  engineering. 
REA's  experience  with  nonregistered 
engineers  in  this  capacity  has  been 
satisfactory.  The  alternative 
qualifications  have  been  retained  in  the 
Final  Rule. 

Section  1763.44    Loan  funds  for 
engineering  services. 

RVW  commented  diat  §  1703.1(g) 
states  that  REA  approval  of  Form  245, 
Engineering  Service  Contract  Special 
Services — ^Telephone,  is  not  required, 
but  diat  §  17e3.44(e)  implies  diat 
approval  is  requined  in  order  for  the 
borrower  to  obtain  loan  funds. 

Response:  REA  approval  of  the  Form 
245  contract  is  not  required.  REA  funds, 
if  provided  in  the  loan  for  this  purpose. 


will  be  advance  upon  the  submission 
of  the  final  invoice  from  the  engineer. 
Section  1703.44(e)  has  been  deleted 

USTA.  NRTA.  and  OPASTCO 
commented  that  1 1703.44(a)  is  an 
attempt  to  codify  REA  behavior  which 
could  be  arbitrary  and  capricious. 

Responm:  REA  willjnake  loan  funds 
available  up  to  the  amounts  provided  in 
die  loan  for  these  purposes,  if  all  of  the 
conditions  for  advance  have  been  met 
as  discussed  in  7  CFR  Part  1754.  Section 
1703.43  has  been  clarified  and  portions 
that  duplicated  7  CFR  Part  1754  have 
been  deleted. 

Section  1763.45   Engineering  progress 
reports. 

RVW  agreed  with  die  concept  of 
progresa  and  status  reports  but  felt  the 
requirements  for  the  engineer  should  be 
in  the  REA  Fonn  217  Posdoan 
Engineering  Services  Contract  not  in  the 
Part  1703  regulation. 

Responm:  REA  states  its  requirements 
for  borrowers  in  dieae  regulations.  The 
contract  forms  contain  tlw  borrower's 
requirements  of  contractors.  It  is  REA's 
intrat  to  require  the  borrower  to  obtain 
progress  r^orts,  so  that  requirement 
must  be  in  this  regulation. 

USTA,  NRTA.  and  OPASTCO 
commented  that  the  borrower  should  be 
required  to  obtain  the  reports,  rather 
than  requiring  the  engineer  to  provide 
them.  They  abo  questioned  whether  the 
process  reports  should  cover  oidy 
outside  plant  amstruction. 

Response:  The  Final  Rule  contains 
revised  language  in  i  1703.44  (a)  and  (b), 
which  clarifies  that  progress  reporta  are 
required  for  all  teleph<me  fadlities. 

Section  1763.45    Cloeeout  trf  the 
postloan  engineering  a>htroct 

RVW  commented  that  upon  REA 
approval  of  Form  500,  Final  Statement  of 
Ei^ineering  Fee,  one  copy  should  be 
sent  to  the  borrower  and  one  copy  to  the 
engineer. 

USTA.  NRTA.  and  OPASTCO 
commented  that  this  provision  should  be 
reworded  to  place  on  the  borrower  the 
requirement  for  obtaining  Form  500. 

Responm:  REA  agrees  with  both 
comments.  I^nal  Rule  §  17e3.45(a) 
requires  the  borrower  to  obtain  the  REA 
Form  506  from  the  engineer.  Section 
17G3.45(c)  requires  REA  to  send  one 
copy  of  Form  500  to  the  borrower  and 
one  copy  to  the  engineer  after  approval 
by  REA. 

List  <rf  Subjects  in  7  CFR  Part  17BS 

Loan  programs — communicationa. 
Telecommunications,  Telephone. 

Therefore.  REA  adds  new  Part  1703  to 
7  CFR  Chapter  XVU  as  foUowp: 


Federal  Regtoter  /  Vol.  54.  No.  17  /  F-iday.  January  27.  1989  /  Rules  and  Regulationg 


3385 


^AMT  ITn-^MCMTBCTURAL  ikMO 


fotce  aopOM 
il7BS.4t. 
(d)  To  be 


lUfBTto 
IbrRBA 


ITHlS  DdlalboiM. 

Iims  AvaiUbtiltyofRKAfonM. 

17ie4  IMSMBOS  fW|^lil  VUMBtB. 

17«j|  19«LiepUMtV«d) 


ITMlJB    SatMteoafi 

t7a*.21    ArcMtactwal  Mrviow  contract. 

ITaaJS    OoMovt  of  ttblltturd  mtvIom 


17CSJ3    17UJ0  (lUMrrad] 


17M41  taMioM«# 

im.43  LoMhndiforMginMftaiMnrlon. 

1783.44  bgtiiMr't  ptaywi  raf^otto. 

t7«3.4e 


1781^    X7mmf;»muwn»il 

niiiiMi  nrnr  in  rr rrj  -"'"  — 

•fMOL 


1 1781.1 

(a)  Tbt  standard  RBA  Loan 
DoaoBnits  (Sm  7  C7R  Part  17S8) 
contain  provlakiM  lafiidlni  engineering 
and  arcbitactural  eeivice*  performed  by 
or  for  RBA  talcpiiofie  boriowert.  This 
part  implements  certain  of  the 
provfskns  by  setting  forth  the 
leualiemeats  and  procedares  to  be 
fodowed  by  borrower*  in  selecting 
architects  and  engineers  and  obtaining 
architectural  aad  engineering  services 
by  contract  or  by  focoe  account 

(b)  Preloan  ardiitectural  and 
engineering  services  may  be  provided 
by  qvelifled  personnel  on  the  borrower's 
staff  or  by  consultants.  Neither  the 
selection  of  a  preloen  ardiitect  or 
engineer  by  a  borrower,  nor  the 
contractual  arrangenients  with  them, 
raqaires  RBA  approval. 

(c)  Poedoan  architectural  and 
ei^nesring  services  shall  be  obtained 
by  borrowers  froai  laglstared  archilecto 
and  engineer*  Hoensed  in  the  State  In 
which  the  (adlitiee  will  be  located 
except  where  RBA  has  approved  the 
borrower  to  provide  these  services  by 
the  fafoe  aooount  method.  When  the 
extent  of  the  proposed  ma)or  or  minor 
construction  is  such  that  the  postloan 
engineering  involved  is  within  the 
capabilitia*  of  employees  on  the 
borrower's  staff.  Um  boi  rower  may 
request  RBA  approval  to  provide  sudt 
■ervioes.  This  method  of  providing 
engineering  services  is  referred  to  as 


I  ■aal  be  MMt  far  peetloan 
architectasal  aod  eagiaMertag  servioee: 

(1)  fat  malor  uwstnif  tlon.  services 
piuVidad  by  aiiAHsets  aad  engineer* 
not  oa  the  betrower's  staff  must  be 
pfovkfad  iMisr  Pom  186.  Architectural 
Oervtoee  Coatract — ^Telephone,  or  Form 
217.  Poettoan  Fnginsering  Service 
Coatract    Telephoae.  Theee  contracts 
require  RBA  approval 

(2)  For  minor  oonstraction.  borrower* 
may  aae  the  contracts  in  1 17B3.1(dXl) 
for  poetloaa  architectural  or  engineering 
services  or  any  other  form  of  contract 
such  as  Pm  MS,  bigineering  Service 
Contract  Special  Services— Telephone. 
REA  approval  of  contracts  for  poedoan 
arehiteelBral  or  engineering  services 
aasodated  with  minor  construction, 
except  for  bdldln|s  covered  In  17B3.1(e). 
is  not  reqoked. 

(e)  For  buildings  to  be  constructed 
with  REA  funds,  postloan  architectural 
or  engineering  services  shall  be 
obtained  if  (1)  the  construction  cost 
exoaada  IHUHIO  (prefab  buildings  using 
manuCsctnrar's  spedficatiaa*  approved 
by  RBA  U9  exempt  from  this 
requirement)  or  (2)  soil  or  seismic 
conditions  reqaire  tpedal  design 
consideratlona. 

For  the  poipoee  of  diis  Part  1763: 

(a)  Gintroct— The  services  contract 
between  the  bonower  and  its  architect 
or  engineer. 

(b)  Fon»  Account  Engineering— fuan 
preloen  or  postloan  engineering  services 
performed  by  the  borrower's  stafL 

(c)  FRS-9EK  Fona  4S1  (OMB-Na 
0672-0023)  Financial  Requirement 
Statement  See  7  CFR  Part  1754. 

(d)  Cf7I-REA  General  Fidd 
Rsprassntotiva  aaslpied  to  the  ftoject 

(e)  Loan— Aay  loen  made  or 
guaranteed  by  RBA. 

(f)  Loan  Deeign  (LDJ—SupitoTiiag  daU 
for  a  loan  applkatiaa.  See  1 1740.32  for 
further  information. 

(g)  £.0011  Auids— Funds  provided  by 
REA  through  direct  or  guaranteed  loens. 

(h)  Mofor  Conetruction — A  telephone 
plant  profect  estimated  to  cost  more 
than  Sioaooa  indndlng  all  labor  and 
materials. 

(i)  Minor  Coastniction—A  telephone 
plant  project  estiaMtad  to  cost  gUKUno 
or  less.  «"'*«^"B  all  labor  and  materials. 

(j)  Non-loaa  Fund*— Ml  funds  other 
than  REA  loan  funds. 

(k)  Poetioan  Engineering  Servicee 
The  deeifln  procurement,  and  inspection 
of  oonstraction  to  accomplish  the 


obieetivaa  of  a  loan  as  stated  bi  a  LO 
spproved  by  RBA. 

(1)  Preloan  engineering  serv/cee— The 
planning  and  dnign  work  performed  in 
preparing  a  LD.  Ilils  consists  of  helping 
the  bm  lower  determine  the  objectives 
for  a  loan,  selecting  die  most  effective 
and  efficient  methods  of  meeting  loen 
objectives,  and  prepeiing  die  LD  whidi 
describes  the  objectives  and  discusses 
the  mediod  selected. 

(m)  Profed— The  construction 
described  in  the  plans  and 
spedficadons. 


|l?iU   A«aiMnyalNiA( 

Single  copies  of  REA  forms  and 
publications  cited  in  diis  part  are 
available  free  tnm  Administradve 
Services  Division.  Rural  Electrification 
Admlnistradoa  United  States 
Department  of  Agriculture.  Washington. 
DC  2025O-150a  These  forms  and 
pubUcadons  may  be  reproduced. 

(a)  AU  outside  architects  and 
engineers  employed  by  REA  telephone 
borrowers  shall  neve  insurance 
coverage  as  required  by  7  CFR  Part  1788. 

(b)  Borrowers  shall  ensure  that  their 
architects  and  eagiaeers  coosply  with 
the  insurance  requirements  of  their 
contracts.  See  7  CFR  1786.54. 


IITVM 

(a)  Borrowers  shall  make  prompt 
payments  to  architects  and  engineers  as 
required  by  the  contract 

(b)  REA  shall  not  make  loan  funds 
available  for  late  payment  interest 
charges. 

H176Sd6-176S.1t    t 


fiTssiae  gill rtiBH oil 

The  borrower  shall  be  responsible  for 
selecting  an  architect  to  perform  the 
architectural  services  required  in  the 
design  and  construction  of  buildings. 


i176S^ 

(a)  When  contracting  Cor  architectural 
services  for  awjor  oonstraction.  the 
borrower  shall  use  Form  166.  except  for 
unattended  central  otTice  buildings,  in 
which  case  either  Form  166  or  Form  217 
shall  be  used  Except  for  preloan  studies 
(see  7  CFR  Part  1740).  die  borrower  shall 
incur  no  obligation  for  architectural 
services  until  RBA  has  approved  this 
agreement  A  borrower  shell  not  enter 
into  the  architectural  services  contract 
for  major  oonstraction  before  REA  has 
approved  the  borrower's  ID. 

(b)  Reasonable  modifications  or 
additions  to  the  terms  and  provisions  in 


Form  165  may  be  made  in  order  to 
obtain  the  specific  services  needed  for  a 
particular  undertaking.  Changes  shall 
not  be  made  dial  relieve  the  architect  of 
any  of  the  responsibilities  set  forth  in 
the  standard  form.  Borrowers  should 
obtain  assistance  from  their  legal 
cotmsel  to  ensure  that  the  contracts  are 
properly  prepared  and  executed. 

(c)  Three  copies  of  Form  165  executed 
by  the  borrower  and  the  architect  shall 
be  sent  to  the  CFR  to  be  forwarded  to 
REA  for  approvaL  If  REA  approves  the 
contract  one  copy  will  be  sent  to  the 
architect  and  one  to  the  borrower.  ' 

(d)  Loan  funds  will  not  be  available  to 
pay  for  the  preliminary  architectural 
services  if  a  loan  is  not  made  for  the. 
construction  project  or  if  the 
construction  project  is  abandoned. 

(e)  Subpart  B  of  7  CFR  Part  1765  sets 
forth  the  requirements  and  procedures 
to  be  followed  by  borrowers 
constracting  central  ofRce.  warehouse, 
and  garage  buildings  with  REA  loan 
funds. 


f  1763.22 


(a)  REA  telephone  borrowers  shall 
obtain  two  copies  of  a  completed  Form 
284,  Final  Statement  of  Architect's  Fees, 
when  all  services  and  obligations 
required  under  the  architectural  services 
contract  have  been  completed.  All  fees 
shown  on  the  statement  shall  be 
supported  by  detailed  information 
where  appropriate.  For  example:  out-of- 
pocket  expense,  cost  plus,  and  per  diem 
types  of  compensation  shall  be  listed 
separately  with  labor,  transportation, 
etc.,  itemized  for  each  service  involving 
these  types  of  compensation. 

(b)  If  Form  284  and  supporting  data 
are  satisfactory,  the  borrower  shall 
approve  the  statement  sign  both  copies, 
and  send  one  copy  to  the  GFR. 

(c)  Upon  approval  of  Form  284  by 
REA.  the  borrower  shall  prompdy  make 
final  payment  to  die  architect 


S  1763L23-1783.36    I 
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Subpart  C—Cnginearing  Sarvteaa 

§  176Sb40    Preloan  engineering, 

(a)  All  engineering  services  required 
by  a  borrower  to  support  its  application 
for  a  loan  shall  be  rendered  by  a 
qualified  engineer  selected  by  the 
borrower  or  by  qualified  employees  on 
the  borrower's  staff.  The  selection  of  the 
preloan  engineer,  the  form  of  preloan 
engineering  service  contract  and  the 
contract  itself,  are  not  subject  to  REA 
approval.  Borrowers,  however,  should 
discuss  their  proposed  method  of 
obtaining  preloan  engineering  services 
with  the  GFR  before  proceeding  with 
any  arrangements. 


(b)  Form  835,  Preloan  Engineering 
Service  Contract  Telephone  System 
Design,  is  a  suggested  form  of  preloan 
engineering  service  contract.  While  use 
of  this  form  of  contract  is  not  required,  it 
will  be  helpful  in  determining  the  tasks 
to  be  performed.  Any  form  of  contract 
used  shall  specify  that  preloan 
engineering  services  conform  to  REA 
requirements  for  preloan  studies.  See 
Subpart  D  of  7  CFR  Part  1749. 

(1763.41    Poalloananginasflngby 


(a)  Major  construction.  (1)  Three 
copies  of  Form  217  executed  by  the 
borrower  and  the  engineer  shall  be  sent 
to  the  CFR  to  forward  to  REA  for 
approval.  The  engineer's  estimate  of  the 
engineering  fees,  on  Form  506,  shall  be 
included. 

(2)  REA  will  review  the  contract  terms 
and  conditions.  REA  will  not  approve 
the  contract  if,  in  REA's  judgement 

(i)  Unacceptable  modificadons  have 
been  made  to  the  contract  form. 

(ii)  The  omtract  will  not  accomplish 
loan  purposes. 

(iii)  The  engineering  service  fees  are 
unreasonable. 

(iv)  The  contract  presents 
unacceptable  loan  security  risk  to  REA. 
(See  7  CFR  Part  1758). 

(b)  Minor  construction.  When  a 
borrower  contracts  for  an  engineering 
firm  to  inspect  and  certify  oonstraction 
accounted  for  under  the  woric  order 
procedure  or  the  Contract  for 
Miscellaneous  Constraction  Work  and 
Maintenance  Services,  Form  773  (See  7 
CFR  Part  1765  Subpart  G),  die  borrower 
shall  require  that  the  certification  be 
signed  by  a  licensed  engineer. 

§1763.42 


(a)  Major  construction.  When  the 
extent  and  complexity  of  the  proposed 
constraction  is  sudi  that  the  engineering 
involved  is  within  the  capabilities  of 
employees  on  the  borrower's  staff, 
borrowere  may  request  REA  approval  to 
provide  such  services. 

(1)  The  request  shall  include: 

(i)  A  description  of  services  to  be 
performed. 

(ii)  llie  name  and  qualifications  of  the 
employee  to  be  in  charge.  REA  requires' 
this  employee  to  meet  die  State 
experience  requirements  for  registered 
engineers.  In  the  absence  of  specific 
State  experience  requirements,  the 
employee  must  have  at  least  eight  years 
experience  in  the  design  and 
constraction  of  telecommunication 
facilities,  with  at  least  two  years  of  the 
work  experience  at  a  supervisory  leveL 
REA  does  not  require  professicmal 
registration  of  this  employee. 


(iii)  The  names,  qualifications,  and 
responsibilities  of  other  principal 
employees  who  will  be  associated  with 
providing  the  engineering  services.  Form 
179  may  be  used  to  submit  the  employee 
qualifications. 

(iv)  A  letter  signed  by  an  audiorized 
representative  of  the  borrower 
authorizing  the  engineering  services  to 
be  performed  by  force  account  and 
certifying  the  information  supporting  the 
request 

(2)  REA  shall  notify  die  borrower  by 
letier  of  approval  or  disapproval  to 
perform  force  accoimt  engineering.  The 
letter  shall  set  forth  any  conditions 
associated  widi  an  approval  or  the 
reasons  for  disapproval 

(3)  REA's  approval  of  force  account 
engineering  for  major  construction  shall 
be  only  for  the  specific  projects  named 
in  the  notice  of  approvaL 

(b)  Minor  construction.  (1)  When  the 
borrower  proposes  to  perform  the 
inspection  and  certification  of  minor 
construction,  the  following  shall  be 
submitted  to  the  REA: 

(i)  A  copy  of  the  employee's 
qualifications  and  experience  record  on 
Form  179,  unless  previously  submitted. 
REA  requires  a  minimum  (^  four  yean 
of  construction  and  inq>ection 
ejqierience.  The  emidoyee  cannot  be 
engaged  in  the  actual  construction. 

(ii)  A  letter  signed  by  an  audiorized 
representative  of  the  borrower 
authorizing  die  performance  of  these 
services  by  the  employee,  subject  to 
REA  approvaL  and  certifying  ihe 
supporthig  information. 

(2)  REA  shall  notify  die  borrower  by 
letter  of  approval  or  disa|q>roval  of  the 
borrower's  staff  employee  to  perform 
the  inspection  and  certification  of 
construction.  The  approval  shall  be 
limited  to  the  employee's  area  of 
expertise. 

§176343   Lean 


(a)  Subject  to  the  requirements  of  this 
part  and  other  applicable  regulations, 
REA  will  make  loan  funds  available  for 
the  architectural  and  engineering 
services  up  to  the  amounts  included  in 
the  approved  loan. 

(b)  Advance  of  funds  shall  be 
requested  on  an  FRS  as  set  forth  in  7 
CFR  Part  1754. 


§1763.44   Enginaar'si 

(a)  The  borrower  shall  obtain  monthfy 
progress  reports  from  the  engineer 
during  the  design  and  constraction  of  all 
telephone  facilities,  unless  the  contract 
requires  more  fiequent  reporting.  The 
report  shall  reflect  beginning  widi  the 
start  of  engineering  activities  for  any 
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fadlltjr.  tiM  pfop—  of  pbnning  and 
oonstnicttaa  Mottl  oompMkm,  Fom  Sa. 
I  Raport  of  Tdapboa* 


otay  b«  oawL  b«t  i«  not  laqiifavd.  On* 
copy  of  ooch  pro9«H  raport  thall  bt 
mibnittMl  to  Um  CFR. 

(b)  Tb*  botrowf  ihall  obtain  Status 
of  ooBtnd  and  Fore*  Account  Propoaal 
(FAP)  raporte  froaa  tba  angtnaar  oooa 
each  month.  Um  raport  ahall  show  for 
•ach  contract  of  FAP  tha  approvod 
contract  or  FAP  amount,  tha  data  of 
appiovaL  achadulad  data  construction 
was  lo  bagbi  and  tha  actual  data 
constractlaB  bapui.  tha  achadulad 
ooaplatkm  data,  tha  aaticialad  or  actual 
compietiaa  data,  tha  aatimitad  or  actual 
data  of  submission  of  doaaout 
docnmanta,  and  an  axplanat'on  of 
dabys  or  othar  pattiaant  data  relativa  to 
progress  of  the  profect  One  copy  of  the 
report  must  be  submitted  to  the  CFR. 

(a)  Upon  completion  of  aB  services 
required  under  the  engineering  service 
contract  Fom  X17,  tba  borrowai  shall 
obtain  from  tha  aaginaer  tomr  copies  of 
the  Final  Statement  of  Engineering  Fee, 
Form  MM. 

(b)  if  the  statement  is  satiafactory,  the 
botrowar  shall  si^  aU  oopiee  and  send 
three  to  tha  CFR. 

(c)  After  RBA  approval  of  Form  SOe, 
one  copy  shall  be  seat  to  the  borrower 
and  one  copy  sent  to  tha  ■'^"■■> 

(d)  The  borrower  shall  promptly  make 
final  payment  to  the  engineer. 


1 17SMt-17tlLM    (I 
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:  Federal  Avtatioa 
Admiirfstratloa  (FAA).  DOT. 

!  Final  special  cooditioBS. 


:  l^aaa  apadal  conditions  ara 
issued  for  dm  Airbua  Induatrla  Model 
Aaao  aifpiana.  This  airplane  will  have 
novel  and  unusual  daa^  laaturaa  whan 
compared  to  tha  state  of  tachaology 


anvialonad  in  tha  airworthinaaa 
standm^  of  PM  »  of  tha  Federal 
AviaUon  Iwdattona  (FAR).  TUa  notice 


naoaaaaiy  to  aotabltah  a  levd  of  aalMy 
equlvalant  to  dwt  provided  by  dm 
airworthinoM  standards  of  Pint  2B. 

■  1  W.IW  atom  nsrisndisi  M,  um. 

Gri«ofy ).  Holt.  FAA.  Standardintion 
Branch.  ANM-113.  Ttoaasport  Aiiplane 
Dtractomto.  AircrafI  Certification 
Servica.  ITHO  Padllc  Hii^way  South. 
C-eaSMi  Soattlo.  Waahi^rton  98168: 
talaphona  (808)  4S1-191& 


On  February  7. 1981  Airbus  Indostria. 
1  Rand  Point  Mautioa  Ballonta.  31707 
Blagnac  Cadex.  Firanoa.  appUed  for  type 
certiflcatkm  of  their  Model  A320  by  dm 
Direction  Ganarala  da  T  Aviation  Ovila 
(DCAC)  under  dM  proviaioBs  of  faint 
Airworthinaaa  Requiramettta-^  QAR- 
25)  and  by  the  FAA  under  the  provieions 
of  I  aJ8  of  the  FAR  and  an  existii« 
bilateral  airworthiness  agreement  with 
theaoverament  of  Ftance. 

Tha  bilateral  apaemant  was  reached 
in  107S  to  fedlitate  French  acceptance 
of  aeronantiraljrodncta  axpoctad  from 
this  country  and  taclpwxial  U.S. 
acceptance  of  snch  producta  imported 
from  Franca.  The  biiataral  ^waasant 
provides,  in  part  for  US.  aooaptanoa  of 
certificatian  by  dm  DCAC  diat  die 
Model  Asao  ooavttea  widi  dm 
eppUcabIa  US.  laws.  wfaiatkmB  and 
requirementa.  or  with  the  applicable 
Ftench  laws,  rsaulations  and 
requirements,  pnis  any  additional 
reqilrimiBH  tte  UA  flnda  naoeaa 
enaure  dmt  dm  Model  Asao  meeta  a  ' 
bval  of  MfMy  aqatvalant  to  dmt 
provldad  by  dm  appUcabU  US.  laws. 
rHgalationa  and  raqaiiemmits  The 
DCAC  baa  alactod  to  oartify  dmt  Um 
Model  Aaas  oeaspMee  widi  dM  French 
lawa.  rafaimiMM  mi  MfalnHMBts.  plus 
any  naceaaaty  spacnl  vamnnnMnta. 

The  DCAC  hnandvlBadthatdM 
French  lawa.  rBBalaHons  and 
requirements  applicable  to  dM  Model 
Asao  (La.  dM  Fkaaok  type  oartmcatian 
baaia)  ooMial  of  |AR-4i  with  Ghai«aa  1 
Uirough  11  tharato  and  Incfaidtaig  dM 
Frendb  Natfonal  Varianta.  )otet 
Airworthinaaa  Raqafrsmanta-All 
WsadMr  Operation  QARrAWO).  and 
Spadal  Conditiana  and  Intaipratattona 
applied  specifically  to  tha  kiodal  ASaOi 
IAR-25  is  a  itBrsMial  developed  )oindy 
and  aooaptod  by  tha  ainsorthinaes 
authoridaa  of  varioua  Buropean 
countries,  tnchniiat  France,  for  type 
certification  of  laifs  airplanes.  )AR-2S  is 


to 


based  on  Part  25  of  the  FAR.  bourevar 
there  are  certain  specified  differences  in 
the  requireawnts  of  the  two  documents. 
In  edditian.  )AR-25  also  contains 
requirements,  known  as  National 
Variants,  that  are  peculiar  to  individual 
accepting  countries.  'X>ange  Papers" 
are  interim  anMndatents  umidi  are 
eventually  conaoHdated  as  a  change  to 
)AR-a5.  Spadal  conditions  are  also 
appbad  where  )AR-25  doea  not  contain 
adequate  or  appropriate  safety 
standards  due  to  novri  or  unusual 
design  features.  In  order  to  predude 
confnion.  thaaa  spadal  conditions  will 
be  refsirad  to  herein  as  the  Trmch 
Special  CondHiana."  )AR-AWO 
contains  additional  requirementa 
applicable  to  all  weetlMr  operationa. 

Tha  Airworthinaaa  Aodiorilies  of 
Cermany.  Rigland,  and  the  Netherlands 
participated  with  Ftance  in  a  {oint 
certification  of  dM  A320  to  February 
1988.  U.&  type  certificadon  of  Um  A320 
is  scheduled  for  December  15. 1988. 

Based  on  Um  February  7. 1984,  date  of 
application  for  type  certificate,  the 
applicable  U.S.  laws,  regulations  and 
requirementa.  aa  eataUiahed  under  tfM 
proviaiona  of  II  21.17  and  21.29  of  dw 
FAR.  are  Part  25  of  dw  FAR  widi 
Amendmenta  25-1  through  25-60  thereto 
and  the  apedal  condiliona  contained 
herein.  When  the  applicable  regulations 
do  not  contain  adequate  or  appropriate 
safety  standarda  baceuae  of  a  novel  or 
unnaual  design  fsatare,  spedal 
conditions  are  preecribed  under  the 
provisions  of  1 21.18  of  the  FAR  in  order 
to  establish  a  level  of  safety  equivalent 
to  thet  established  in  the  regulations. 

A  comparison  has  been  made  of  the 
Ftonch  type  certification  basis  and  the 
above  noted  U.S.  laws,  regidations  and 
requirementa.  inchiding  the  respective 
French  and  US.  spadal  conditions. 
Baaed  on  thia  oompariaon.  the  FAA  has 
preecribed  the  additional  requirements 
that  are  nacesaary  to  ensure  that  the 
Model  ASao  msato  a  level  of  safety 
equivalent  to  that  provided  by  the  U.S. 
laws,  ragulattona  nnd  reqairemento. 

Noiae  certification  is  beyond  die 
scope  of  the  bilateral  agreement: 
however.  Ftench  test  data  are  accepted 
by  separata  arrangement.  TIm  French 
noise  certification  basis  is  dMir  "Arrete" 
(order)  datad  Novaaiber  28. 1981  (ICAO 
Annex  18).  Tha  US.  noiae  certification 
baste  for  dM  Modal  ASao  is  Part  38  of 
the  FAR  with  Amendmenta  38-1  through 
38-12  thereto  and  any  subsequent 
amendmenta  adopted  prior  to  dM  date 
on  which  dm  US  type  certificate  is 
issued.  French  noise  certification  test 
data  will  be  reviewed  by  the  FAA  for 
oomplianoe  with  the  US  noise 
certification  bssis. 
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The  Modal  AsaO  must  also  comply 
widi  the  engine  endeeion  requirementa 
of  Spedal  Federal  Avtation  Regulation 
No.  =7  (SPAR  27)  with  Amendmenta  27- 
1  diroug^  27-5  hereto  and  any 
subsequent  amendmenta  adopted  prior 
to  the  data  on  which  the  US.  type 
certificate  is  issued.  Engine  emission 
requirementa  are  also  beyond  the  scope 
of  the  bilateral  agreement;  however, 
certification  of  compliance  by  the  DCAC 
will  be  accepted  by  eeparate 
arrangement  Lastly,  dM  statatofy 
provistons  of  Pub.  L.  9Z-S74.  "Noise 
Control  Act  of  1972."  require  that  the 
FAA  issue  a  finding  of  regulatory 
adequacy  pursuant  to  Section  811  of  that 
Act 

The  Ftoench  type  certification  basis, 
togedMT  widi  Um  additional 
requirementa  discussed  above.  Part  36  of 
die  PAR.  SPAR  27.  and  die  Noise 
Control  Act  of  1972.  will  comprise  the 
US  type  certification  basis  for  the 
Model  A3aa 

AS2i  Desi^  Features 

Genera/ 

The  Model  A320  airplane  presented 
for  U.S.  type  certification  is  a  short  to 
medium-range,  twin-turbofan.  transport 
category  airplane  with  a  seating 
capadty  of  120  to  179  passengers,  a 
maximum  takeoff  weight  of  162X)37 
pounds,  and  a  maximum  operating 
altitude  of  384100  feet 

The  structure  of  dM  A320  is  generally 
of  conventioBal  design  and  construction, 
but  with  considerable  use  of  composite 
materials.  Elementa  of  primary  structure 
(die  fin  and  horizontal  tailplane)  are 
constructed  of  composites  as  weD  as 
componenta  such  as  flaps,  spoilers, 
ailerons,  engine  cowls,  and  die  leading 
and  trailing  edge  aocees  panels.  In 
addition,  the  structural  design  makes 
limited  use  of  overspeed  protection  and 
active  controls  in  the  form  of  load 
alleviation. 

The  model  A320  utilizes  fly-by-wire 
(FBW)  fl^t  controta  for  dM  elevators, 
ailerons,  spoQers,  tailplane  trim,  slate 
and  flaps,  speed  brakes,  trim  in  yaw, 
and  engine  oontn^  Um  aerodynamic 
surfaces  are  poaitioned  relative  to  the 
pilot's  command  by  electronic  signals 
sent  via  airplane  wiring  from  die  fli^t 
control  cmnputers  to  hydraulic 
actuators.  Conventional  mechanical 
control  is  provided  for  the  rudder  and 
tailplane  trim  hydraulic  actuators. 
Should  a  short-term  interrupt  occur  in 
the  electronic  flight  contn^  fli^t  could 
be  maintained  for  a  period  of  time 
through  tte  use  of  medianical  control  of 
rudder  and  teilptane  trim. 

Normal  electoical  power  is  sui^lied 
by  a  conatant  frequency  generator  on 


eadi  engine.  An  auxiliary  power  unit 
(AFU)  driven  electrical  generator  is  also 
avaflaUe.  A  continuous  source  of 
electiical  power  te  required  by  dM  A320 
fly4iy-wire  fli^t  controls.  In  the  event 
of  the  loss  abnormal  electrical  power,  a 
ram  air  turbine  (RAT)  is  automatically 
deplojred.  The  RAT  provides  hydraulic 
power  whidi  is  used  by  a  ccmstant 
frequency  generator  to  supply  electrical 
power.  Until  dM  RAT  povrered 
generator  comes  on  line  (qiproximately 
7  seconds),  the  fli^  control  system  is 
powefed  firom  the  airplane's  batteries. 
RAT  deployment  may  also  be  selected 
manually  l^  pushing  switches  eidier  on 
dM  electiical  or  the  hydraulic  overhead 
panel  Hydraulic  power  to  the  fli^t 
control  system  is  simultaneously 
provided  by  three  independent 
hydraulic  systems.  Pmuctions  are  shared 
among  these  systems  in  order  to  ensure 
aiipkine  control  in  the  event  of  loss  of 
one  or  two  systems.  Two  of  the  systems 
are  pressurized  by  variable 
displacement  pumps  driven  by  die 
engine  accessory  gearbox,  and  the  third 
system  is  powered  by  an  electrically 
driven  pump  or  by  the  RAT  hydraulic 
parap  in  case  of  loss  of  normal  electrical 
power. 

The  airidane  has  two  basic  engine 
configurationa:  the  SNECMA-General 
Electric  CFMS6-5  engines,  and  the 
International  Aero  Engines:  (lAE)  V2500 
engines.  Both  eogiiM  types  have  a 
takeoff  rating  of  25,000  pounds  of  thrust 
(sea  level  static).  The  engine  control 
system  oonaista  of  a  dual  diannel  Full 
Authority  Digital  Engine  Control 
(FAIKC)  mounted  on  the  fan  case  of 
each  engine.  Eadi  FADEC  interfaces 
with  various  airplane  computer  systems. 
The  FAIKC  praifides  gas  generator 
control  engine  limit  protection,  power 
management  thrust  revereer  control 
and  engine  parameter  ii^iuta  for  the 
flight  deck  displays.  In  addition  to 
control  of  the  eogBMS  from  the  fli^t 
deck  through  chaiages  in  power  lever 
position,  an  autothrust  nnde  is  provided 
which  commands  thrust  changes 
directly  to  dM  FADBC  widiout  a 
corresponding  change  in  power  lever 
position.  In  this  mode  of  operation,  the 
position  of  the  power  lever  seta  the 
upper  limit  for  thrust  except  when  alpha 
floor  is  reached.  At  alpha  floor,  the 
engines  are  commanded  to  full  thrust 
regardless  of  lever  position,  as  part  of 
the  high  angle-of-attadc  (AOA) 
protection.  The  autothruat  mode  can  be 
disengaged  by  pushing  a  button  on  the 
power  lever  or  by  moving  the  thrust 
lever  to  TOGA  or  JDLR.  The  engine 
FADEC  and  aaaodated  airplane  related 
systems  form  the  oom|dete  i»opulsion 
control  system. 


Pitdi  and  roll  contnri  inputa  are  made 
throu^  fli^t  deck  side  stick  controllers 
mounted  on  the  tateral  consoles  of  the 
pilot  and  copilot  poaitions,  to  ptace  of 
central  contool  columns.  The  flight 
instrnmenta  are  dispteyed  on  six 
cathode  ray  tube  (CRT)  disptays.  Two 
CRTs  are  mounteid  directly  in  front  of 
both  the  pilot  and  copilot  and  display 
primary  flight  iustiuuiento  and 
navigational  information.  The  other  two 
CRTs  are  located  in  dw  center  of  the 
instrument  panel  and  display  engiiw 
parameters,  warnings,  ami  system 
diagnostics. 

The  propoeed  type  design  of  the  A320 
contains  novel  or  unusual  design 
features  not  envisioned  by  the 
applicaUe  Part  25  airwcMlhiness 
standards  and  therefore  qiecial 
conditions  are  considered  necessary. 

DisGusston  of  Caaosanta 

Notice  of  Proposed  Spedal  Conditions 
No.  SC-87-5-NM  for  dM  Airbus 
Industrie  Modd  ASao  series  airplanes 
was  published  in  dM  Federal  Roister  on 
Odober  19. 1987  (52  FR  38772). 

Some  of  the  commenta  received  were 
of  an  editorial  or  clarifying  nature  and 
have  been  incorporated  wdiere 
appropriate.  A  discussion  ol  the 
remainder  of  the  comments  follows, 
corresponding  to  die  specific  special 
condition  as  proposed  in  Notice  No.  SC- 
87-5-NM. 

1.  Electnmic  Flight  Controls 

Paragraph  1(a).  One  oommenter 
expresses  concern  about  the  electrical 
power  availability  for  the  flif^t  test 
instrumentatton  white  the  test  is  being 
conducted  without  the  availability  of 
normal  electrical  power  aources.  The 
FAA  acknowledges  these  concerns.  The 
test  configuration  must  be  tailored  to  the 
airplane  and  the  electrical  power 
demands  for  the  fli^t  instrumentation. 

One  commenter  states  that  the 
compliance  section  should  provide 
guidance  on  the  test  duration.  The  FAA 
agrees.  The  duration  of  the  test 
demottstratton  after  the  loes  of  normal 
engine  generated  dedtical  power  may 
be  negotiated  with  the  FAA  on  a  case- 
by-case  basis  for  test  durations  greater 
than4hours. 

Another  commenter  proposes  a 
clearer  definition  of  normal  and  standby 
power.  The  FAA  does  not  believe  tiut 
the  spedal  condition  wording  should  be 
chained  but  provides  the  following 
discussion  for  darffication  for  this 
commenter.  Normal  engine  generated 
electrical  power  indndes  power 
supplied  1^  the  engine  driven 
generators.  Standby  electrical  power 
indudes  odwr  means  to  generate 
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electrical  power  on  demand  uaing.  for 
example.  Auxiiiary  Power  Unit  (APU) 
generator*.  Ram  Air  Turbine  (RAT) 
driven  generator*.  HydrauUc  Motor 
Generator*  (HMC).  etc  Batterie*  are 
time- limited  emergency  power  •ourcaa. 

One  commcnter  sunesta  the  FAA 
ratain  il  2S.13S1(d)  (U  (2).  and  (3)  in 
conjunction  with  thia  tpedai  condition. 
The  FAA  diaagrees  becauae  of  the 
reference  made  to  a  time  period  of  not 
le*a  than  five  rainnta*.  Thla  ia  no  loogar 
relevant  with  modam  alrcrafi  Ami^t 

One  commantar  auggaata  a 
clarification  of  the  parenthetical 
Motenca  under  the  diacoaaion.  The  FAA 
agree*  and  propoeee  "A  raaaooabia 
aaaumption  can  be  made  that  tranaport 
airplane*  will  not  have  to  ranain  in  IMC 
for  mora  than  30  mlnutaa  after 
experiencing  the  loea  of  normal 
electrical  power.** 

Another  commantar  MiOMti  that 
after  30  minute*  in  IMC  the  airplane 
•hould  be  capable  of  continuoua  flight  in 
VMC  for  a  time  cufncient  to  reach  an 
alternate  airport  The  FAA  diaapaaa 
bacanaa  it  i*  not  feasible  to  so  aatfanata 
wrfaat  that  time  might  ba.  In  view  of 
airline  service  on  a  world-wide  baai* 
and  the  variety  of  factor*  that  affect 
route*  and  achedule*.  The  FAA 
maintaina  that  electrical  power 
availability  must  parallal  fliiht 
endurance. 

One  ooounenter  reqoeat*  further 
clarification  about  flight  following  loas 
of  normal  electrical  power.  The  FAA 
require*  that  after  30  minute*  of 
operation  In  IMC  the  airplane  ahould  ba 
demonetrated  to  be  capaole  of 
continuous  safe  flight  and  landing  in 
VMC  The  length  of  time  in  VMC 
conditions  must  be  computed  based  on 
the  maximum  flight  duration  capability 
for  which  the  airplane  is  being  oartiflad. 
Coiuideration  for  speed  reductions  from 
the  assodatad  failure  muat  be  made  and 
supported  by  performance  calculations 
and  a  failura  analyais. 

Paragraph  ifbXlMif-  Ona  commantar 
suoasts  the  removal  of  tha  words 
"wnin  tha  laihira  or  nalfunctiooa  oocur 
within  the  operational  flight  envalopa." 
Hm  FAA  apaaa  that  this  laquliamaut 
could  ba  loo  savara  in  casaa  of  axtrama 
faihtra  combinatiooa  and  fH|kt  anvalopa 
conditions.  Tha  worda  "oparatiooal 
flight  anvaiopa'*  have  tharalbra  been 
iio»sd  fhni  tha  spadal  condition. 
However,  to  ensure  that  the  intent  of  tha 
spadal  condition  Is  maintained,  tha 
manufacturar  must  present  s  document 
for  FAA  approval  which  containa: 
failure  caaas  based  on  a  failure  analysis 
of  tha  systaaas  that  affect  tha  flight 
control  systems,  dotails  of  the  snalysis 
which  was  conducted  to  support  tha 
flying  qualitlea,  a  Uatii^  ot  fl^t 


configurations  with  simulated  faults,  an 
overall  description  of  the  test  facilities, 
and  methodology  used  to  validate  the 
aerodynamic  modela  used  in  the 
simulation. 

Pamgnptil(bMWXB).  Oo» 
conunenter  requests  clarification  of  the 
wording  of  this  paragraph.  The  FAA  has 
revised  the  special  condition  to  require 
that  the  airplane  must  be  sble  to 
withstand  the  transient  loads  induced 
by  the  failure  multiplied  by  a  safety 
factor.  It  is  further  noted  that  acceptable 
airplane  loads  are  defined  under  Special 
Condition  2(c).  The  factor  of  safety 
varies  from  1.0  to  141  depending  on  the 
probability  of  failure  of  the  system. 

Paragraph  1(c),  One  commenter 
requests  this  paragraph  be  changed  to 
read:  "in  addition  to  compliance  with 

1 2S.871.  It  must  be  shown  that    

Blactronic  Plight  Control  System  (EFC8) 
signals  cannot  be  altered 
unintentionally,  or  that  the  altered 
signal  characteristics  are  such  that 
.  .  •"  The  FAA  concurs  as  this 
properly  reflects  the  system  involved. 
thm  special  condition  is  revised 
accordingly. 

Paragraph  l(cXl)-  One  commenter 
propoees  that  the  wording  of  this  special 
oonditioo  be  changed  from  "Stable  gain 
and  phase  margins  are  maintainad"  to 
''no  raaidaal  oadllations  exist".  The 
FAA  does  not  concur.  Stable  gain  and 
phaae  marains  insure  tliat  the  selected 
loop  gains  nave  been  Investigatad  for 
stabiUty  of  the  system  throu^Kmt  the 
flight  envelope.  Residual  oedllation  may 
occur  as  a  result  of  wear,  tolerance 
build-up  in  mechanical  systems,  eta  or 
other  canaaa  that  are  not  rriated  to  tha 
system's  stabiUtv. 

Paragraph  1(a).  One  commenter 
suggests  that  the  requirement  for 
powered  control  integrity  of  hydraaUc 
powered  systems  be  deleted  because 
such  desiyis  are  covered  by  existing 
regulations,  tha  FAA  disa^aes.  Tha 
ASn  has  a  radnoad  numbar  of  powar 
control  actuators  (PCAs)  whan 
compared  to  pravioualy  cartiflad 
aiiplanas  wilB  hydraunc  flight  controls 
({.a..  S  PCA's  on  other  recently  certified 
large  transports  vs.  2  on  the  AS20). 
Eqnivalant  radandancy  is  achiavad  on 
tha  ASas  by  oataf  ooaipalarB  and 
assodatad  sensors  which  enhance  tha 
ability  to  dated  faults.  The  electronic 
control  system  is  now  an  integral  part  of 
tha  aladro-hydraulic  actuation  system 
which  requires  a  strontsr  technical 
emphasis  whan  finding  complianca. 

Another  commenter  requests 
paragraph  1(d)  ba  revised  to  add  the 
statement  that,  in  addition  to 
compliance  urith  the  requirements  of 
I  2S471  of  the  FAR.  the  airplane  control 
system  must  be  designed  to  allow  for 


continued  aafe  flight  and  landing  after 
any  failure  condition  to  the  flight  critical 
powered  system  which  ia  not  shown  to 
be  extremely  improbable.  The  FAA 
concurs  with  this  change,  and  the 
spedal  condition  ia  revised  accordingly. 

One  commenter  expresses  concern 
sbout  the  lack  of  a  back-up  system  for 
the  Fly-by-Wire  (FBW)  flight  controls, 
and  recommends  that  an  independent 
machanical  back-up  system  be  required. 
The  FAA  does  not  concur  with  this 
commenter's  premise  that  there  is  lack 
of  experience  with  FBW  flight  controls 
and  ^t  with  today's  technology,  FBW 
flight  controls  cannot  be  made  to  be  as 
r^abla  as  conventional  mechanical 
systems.  Ry-by-wire  flight  controls  are 
currently  operating  successfully  in 
service  in  military  aircraft  on  the  space 
shuttle,  and  on  commercial  airplanes 
and  helicopters  for  secondary  flight 
controls  such  as  flaps,  slats.  spoUers, 
yaw  damper*,  and  brakes.  Furthermore, 
the  A320  design  has  mechanical  controls 
for  the  rudder  and  for  back-up  stabilizer 
trim.  These  controls  allow  for  pitch  trim 
and  directional  control  to  the  airplane, 
independent  of  the  FBW  flight  controls. 

One  commenter  expresses  concern  for 
the  consequences  of  an  electrical  fire  in 
the  electronic  bay,  in  view  of  the  greatly 
increased  reliance  on  electrical  poww  in 
this  airplane.  The  FAA  notes  this 
commenter's  concerns;  however,  the 
existing  regulations,  together  with  these 
special  conditions,  are  sufficient  to 
address  these  concerns,  induding 
interruption  of  electrical,  hydraulic,  and 
pneumatic  power  supplies  to  the 
essential  fl^t  systems.  This  situation  is 
addressed  in  the  airplane  by  physical 
separation  of  the  computers  in  the 
electronic  bay  and  separation  of  the 
wire  bundles.  There  is  also  a  smoke 
detection  system  and  specific 
procedures  to  be  followed  in  case  of 
smoke  from  the  electrtmic  bay. 

Z  AcUv»  Controh 

Paragraph  2(a)(lXii)  One  commenter 
requests  a  definition  for  "the  prescribed 
value  of  the  current  requirement"  The 
FAA  concurs  with  this  comment  and 
that  statement  has  been  replaced  with 
the  following:  "for  an  airplane  of  similar 
characteristics  without  an  active  control 
system." 

Paragraph  2(o)(l)(iv).  Two 
conunenters  state  that  if  there  were 
nonlinaarities  in  loads  beyond  limit 
load,  there  could  be  a  change  in  the 
traditional  ultimate  load  fador  of  1.5. 
They  further  state  that  the  propoaed 
spedal  condition  did  not  define  this 
fador.  The  FAA  did  not  propoae  a  factor 
to  replace  the  current  ultimate  load 
fador  of  1.5.  The  fador  is  dependent 
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upon  die  nonlinear  reqNmse  of  die 
sysiMn  and  would  vary  depending  vpau 
the  system  die  FAA  is  approving.  Ilie 
FAA  tfiereCore  does  not  fa«lieve  diat  it  is 
appropriata  to  define  the  load  fador  in 
the  special  condition. 

Paro^aph  S(a)(2X'f-  T^fo  comments 
were  received,  libe  first  commenter 
believes  that  if  there  is  a  failure  in  the 
active  control  system  with  no 
compensating  corrective  action,  the 
failure  would  not  have  to  be  detected 
prior  to  the  next  fli^  but  would  be 
detected  within  a  time  interval  directly 
related  to  the  probability  of  fsilnre  and 
the  impad  on  stradnral  capability.  The 
second  conunenter  believes  that  die 
flightcrew  most  be  aware  of  any  failure 
ccmditions  which  affsd  the  structural 
capability  of  die  airplane,  whether  or 
not  a  compensating  procedure  exists. 
The  FAA  does  not  concur  with  eidier 
conunenL  It  is  not  neoessaiy  for  die 
fli^itcrew  to  be  aware  of  a  faUure  in  the 
active  control  system  during  the  fli^t 
on  which  the  failure  occurs  if  there  is  no 
available  corredive  action:  however,  die 
airplane  should  not  be  e^qxMed  to  the 
failure  condition  for  an  extended  period 
of  time.  The  flightcrew  must  thercjiore  be 
alerted  to  the  failure  condition  pricN*  to 
the  next  flight  The  second  commenter 
also  states  that  the  words  "operational 
limitations"  in  the  first  sentence  should 
be  replaced  writh  the  words  "flight 
limitations."  Fli^t  limitations  refers  to  a 
limitation  impoaed  upon  the  airplane 
after  an  inflight  failure  and  is  tin  corred 
term.  The  FAA  concurs,  and  die  special 
condition  is  revised  accordingly. 

Paragraph  2(aX2Xii)-  One  commenter 
discussed  ndiat  was  necessary  to 
document  compliance  widi  the  rule.  The 
FAA  agrees  with  the  requirements  the 
commenter  discussed  but  it  concerns  the 
method  of  compUanoe  and  is  outside  die 
scope  of  die  notice. 

Paragraph  2(aX2XiiXAXl).  One 
commenter  believes  that  it  is  necessary 
to  oondud  a  damage  tolerance 
evaluation  for  compliance  widi 
§  2S.871(b)  to  require  limit  loads  be 
multiplied  by  a  factor  of  141.  The 
commenter  misunderstood  this 
paragraph,  and  the  FAA  has  revised  this 
paragraph  to  state  diat  die  damage 
iterance  evaluation  must  be 
accomplished  based  upon  die  limit 
loads. 

Parogrtiph  2(aX2XuXBXW)-  Two 
conunenters  state  diat  in  die  figure  die 
safety  fador  should  be  1.5  for 
probability  of  failure  equal  to  or  less 
dian  10~*,  to  agree  wiA  die  text.  The 
FAA  concurs  and  die  final  special 
condition  is  revised  to  correct  this  error. 

Paragraph  2(aX2XnXB)(Wi)-  One 
commenter  objects  to  die  statement 
"  *  *  *  the  residual  strength  level  must 


be  at  least  Ig  flight  loads  combined  with 
%  of  the  gust  or  asaneover  conditions 
specified  in  FAR  2S4S71(b)."  The 
commenter  states  diat  this  requiiement 
is  more  stringent  dian  the  criteria  in 
Advisory  Cbcalar  (AC)  25.872-1.  The 
FAA  concurs  that  combining  Ig  flight 
loads  Witt  %  of  the  gnat  or  maneuver 
conditions  of  i  2S.871(b)  can  be  more 
severe.  The  special  ooodition  is 
therefore  revtoed  to  refled  the  criteria  in 
AC  254172-1. 

Paragra^  2(aX2XuXBX2j.  Three 
comments  ware  received.  Ilie  first 
commenter  stataa  that  the  ndnimom 
floor  of  1.15Vc  for  the  flutter  margin 
between  Vc  and  V»  may  penalixe  die 
use  of  a  speed  limiting  syston.  The  FAA 
agrees  that  this  may  bie  true  in  some 
cases;  however,  this  special  cmdition  is 
necessary  because  die  speed  Hmitw^ 
may  result  in  a  margin  between  Vc  and 
Vb  dmt  is  too  small  to  be  used  as  an 
analytical  fsll-safe  margin  for  flutter 
dearance.  The  analytical  margin  is 
provided  because  it  is  not  possible  to 
substantiate  flutter  speeds  more 
accurately  than  15  percent  for  fail-safe 
conditions.  The  margin  is  not  diredly 
related  to  the  probability  that  the 
airplane  may  fly  15  percent  faster; 
consequendy,  it  is  not  proper  to 
establish  the  ■""'""""  analytical  margin 
based  solely  on  the  dive  speed 
definition  for  this  airplane. 

The  same  commenter  requests  that 
the  last  sentence  of  this  special 
condition  be  clarified  or  removed  since 
it  implies  that  V^  can  become  a  variable 
as  a  function  of  the  type  of  failure.  The 
FAA  disapees.  This  sentence  applies  to 
types  of  failures  that  may  not  only  aCEed 
flutter  but  also  affed  the  performance  of 
the  speed  limiting  system,  hi  diMe  cases 
the  value  of  V*  as  used  for  flutter 
dearance  must  be  the  value  of  Vo  that 
would  be  defined  for  the  airplane  with 
the  speed  limiting  system  operating  at 
the  reduced  effectiveness.  lUs  should 
not  be  confused  with  "the"  Vq,  it  is  only 
the  Vd  that  would  be  used  as  the  fail- 
safe flutter  dearance  speed  for 
analytical  flutter  substantiation. 

Anodier  commenter  supports  die  1.15 
minimum  floor,  but  believes  diat  the 
transition  between  Mc-t-.05  and  1.15  Vc 
is  not  adequately  addressed.  Althou^ 
the  FAA  did  not  provide  a  specific 
transition  boundary,  the  transition  is 
addressed  in  an  equivalent  manner.  Hie 
spedal  conditimi  contains  die  statement 
"the  fail-sate  flutter  speed  at  any 
altitude  need  not  exceed  die  value  of  Vo 
that  would  result  bom  compliance  with 
1 25.33S(b)  without  a  high  qieed 
protection  system."  This  statement  was 
provided  as  a  convenient  mediod  of 
estabUshing  die  transition  boundary  for 
an  airplane  diat  is  relatively 


conventional  wridiout  the  speed 
protedion  system. 

Paragraph  2(bXl)-  One  ccmiinenter 
states  that  realistic  gust  fields  for  the 
purpose  of  derign  and  certification  have 
not  been  defined.  The  commenter 
further  states  diat  existing  gust  criteria 
used  with  yaw  dampen  for  load 
alleviation  have  provided  adequate 
levels  of  safety.  The  FAA  has  not 
defined  a  gust  field  as  part  of  die  qiedal 
condition;  however,  it  is  incumbent  upon 
the  applicant  to  propoae  and  justify  a 
gust  field  for  FAA  approval  prior  to 
certification. 

Paragraph  2(bX2).  Two  comments 
were  received.  One  commenter  states 
that  realistic  conditions  of  severe 
turbulence  are  not  defined.  The  FAA  did 
not  define  severe  turbulence  in  the 
notice  as  the  applicant  is  expeded  to 
propose  and  justify  a  level  of  severe 
turbulence  for  FAA  approvaL  Both 
conunenters  ol^ed  to  the  requirement  to 
consider  combinatians  of  maneuvers 
and  gusts.  The  FAA  disagrees  widi 
these  conunenters.  The  load  alleviation 
system  must  be  evaluated  im  adequate 
power  snppfy  and  control  authorify  with 
combinations  of  maneuvers  and  gusts  to 
assure  that  the  system  will  perform  its 
intended  function. 

Paragraph  2(bX4).  Two  conunenters 
believe  that  paragraph  2(bX4)  ahould  be 
deleted  The  first  onrnmanter  states  that 
monitoring  this  fligfit  critical  system  is 
an  inappropriate  type  certification 
requirement  and  that  a  system  failure 
analysis  must  be  performed  to 
substantiate  acceptable  failure 
probabilities.  This  commenter  also 
states  that  periodic  data  collection 
which  may  be  required  will  be  instituted 
throu^  the  FAA  Maintenance  Review 
Board.  The  second  commenter  states 
that  in-service  monitoring  and 
implementation  of  corrective  action*  is 
standard  procedure  and  covered  by 
S  25.1529.  The  FAA  does  not  agree  with 
these  conunenters.  Since  the  ahplane 
design  criteria  for  load  levds  are 
dependent  on  die  reliability  of  the  active 
controls,  the  probability  erf  loss  of 
system  function  must  be  evaluated  in  a 
realistic  or  conservative  manner  before 
certification,  tf  the  system  proves  less 
reliable  in  service  than  assessed  for 
certification,  adjustments  in 
maintenance  sdiedules,  load  levels, 
and/or  operating  limitations  may  be 
required  This  necessitates  monitoring  of 
the  systems  for  a  soffident  period  of 
time  to  substantiate  an  adequate  level  of 
reliabilify.  Neither  die  FAA 
Maintenance  Review  Board  nor  die 
instructions  for  continued  airworthiness 
contained  in  1 25.1529  contain 
requirements  for  reporting  failures  of 
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compoiMfiU  in  wi  aircrafl  •yttem.  The 
monitorlnt  aqulpiMnt  Is  nsossssry  to 
••sura  an  adsquat*  ••faly  racord  ror 
thto  tUfhl  crucisl  •y^lan. 

Panvmp/m  ifbMSJI  (i)  through  (ivj. 
OfM  coounantar  slates  that  these 
paraoraphs  contain  adviaory  material 
which  should  be  ramoved  from  the 
special  condition  and  handled  ss  an 
Issue  Paper.  The  FAA  disagrees.  These 
paragraphs  ara  necessary  to  deflne  an 
acceptable  level  of  safety,  and 
compllanoe  is  required  for  FAA 
certification. 

A  second  commenter  states  that  the 
requirements  of  parapaphs  2(bN8)  (0 
and  (lii)  go  beyond  previous  experianoe 
by  requlrlog  a  flight  test  with  extensive 
instrumentation  and  long  flights  in 
•earch  of  "adequate"  turoulence.  The 
FAA  disagrees  with  this  comment  and 
expects  the  flight  testing  to  demonstrate 
that  the  active  control  system  does,  in 
fact,  provide  the  anticipated  load  relief. 
This  can  be  accomplished  by  verifying 
loads  achieved  in  flight  uridi  Hm  loads 
from  analysis. 

A  third  cooBmeoter  states  that       ■  ' 
paragraph  ItbMSJUv)  should  be  changed 
hom"Aa1ilVeetlgation*  *  *."lo  "An 
analytical  or  leet  evahiation  *  *  *."  The 
commenter  believes  this  paragraph 
requires  testing  of  the  active  control 
system  after  structural  damage.  The 
FAA  concurs.  Testing  is  not  Uie  only 
way  to  achieve  compliance  with 
paragraph  2(bNSNiv).  but  die  proposed 
chains  does  provide  additional 
dariflcation:  therefore.  Um  final  special 
condition  is  revised  accordingly. 

Paragraph  2(b)(5f(iv)8,  One 
commenter  states  diet  the  reference  for 
the  definition  of  failura  condition  should 
be  changed  from  Advisory  Circular  (AC) 
25.1300-1  to  AC  2ftJ7a-l.  The  FAA  does 
not  concur.  The  special  condition  was 
written  besed  on  the  accepted  deflnitlon 
provided  in  AC  25.1300-1. 

3.  BngiM  Controla  and  Monitoring 

Paragraph  9faf.  One  commenter 
suggests  Uiat  the  words  "loss  of  thrust 
control"  used  in  the  discussion  portion 
of  Oils  special  condition  Implv  that  die 
intent  was  to  limit  Um  raliabilitv 
evaluation  to  only  those  control  failures 
which  would  prevent  continued  safe 
night  and  landing  of  the  airplane.  This 
commenter  therafora  recommends  that 
the  control  failures  in  question  be 
limited  to  only  diose  associated  wiUi 
loss  of  mora  than  SO  percent  thrust 
Another  commenter  contends  that  the 
raliabilitv  criteria  should  apply  only  to 
thoee  CaJures  which  would  prevent 
continued  safe  flight  and  landing  of  the 
airplane.  The  FAA  does  not  agree.  The 
fllghtcrew's  Inability  to  control  thrust  to 
the  desired  level  would  likely  result  in 


an  in-flight  shutdo«vn  (IFSO)  and.  for  a 
twin-angina  airplane  such  as  die  A32a 
an  emergency  being  declared  and 
subsequent  divenion  on  a  single  engine. 
The  intent  of  this  special  condition  Is  to 
•nsura  Uiat  die  probabUlty  of  eitfier 
sir^e  engine  events  or  s  multiple  engine 
event  Is  no  mora  Ukely  on  a  FADEC- 
equlpped  propulsion  system  than  on 
current  hydro-mechanical  controlled 
engines  certified  to  current  stendards. 

One  commenter  suggests  that  the 
special  condition  for  FADBC  reliability 
la  not  necessary  since  oonpUanoe  with 
the  "sin^  falhires"  requirHnents  of 
1 2Swgoi(c)  and  die  "iKilatian'* 
rsquireaeots  of  |  2SJ03(b)  provides  the 
same  degree  of  safety  as  current 

Eropulsion  systems.  This  commenter 
elieves  that  requiring  a  level  of 
reliability  for  one  propulsion  subsystem 
is  not  necessary  or  appropriate.  The 
FAA  does  not  apee.  it  is  true  diet  die 
"failsafe"  and  -^Milation"  reouiremants 
of  Part  25  Dfovidaa  degree  of  safety 
eesential  for  transport  category  twin 
engine  aircrafl.  regardleee  of  die  engine 
control  type.  This  safety  experience  has 
been  accumulated,  however,  on  the  vast 
maiority  of  turbine  engines 
Incorporating  hydro-mechanical  control 
systems.  The  intent  of  this  special 
condition  Is  to  deerfy  identify  an 
expected  level  of  rabability  for  an 
engine  subsystem  employing  a 
teduiology  which  has  not  yet 
accumulated  a  large  amount  of  service 
experience  as  an  engine  control.  This 
special  condition  is  in  addition  to  die 
requirements  of  1 2SJ01(c)  for  a  control 
system  faUii«  safely,  and  |  25J03(b)  for 
Isolatioa. 

Paragraph  Sfb).  One  commenter 
recommends  that  the  thrust  levers 
should  move  corresponding  to 
autothrust  commands.  This  ooRunenter 
believes  that  the  proposed  wording 
"provide  adequate  cues  for  the 
nightcrew  to  monitor  dmist  changes 
during  normal  operation  *  *  *  "  is  too 
subjective.  The  FAA  agrees  that  the 
ori^nal  proposal  could  more  dearly 
state  the  obiective  of  this  requirement 
and  has  therefore  reworded  it  to 
emphasiia  the  adequacy  of  the  cues 
needed  to  monitor  the  systei    The  FAA 
does  not  agree,  however.  \hm  the  thrust 
levera  would  necessarily  have  to  move 
during  autothrust  operation,  provided 
the  same  (or  graater)  degree  of 
information  feedback  regarding  thrust 
commands  is  being  provided  to  the 
craw.  It  is  the  Intent  of  this  special 
condition  to  requira  a  satisfactory 
degree  of  monitoring  capability  to  be 
Incorporated  in  the  design  in  order  to 
compensate  for  the  lack  of  thrust  lever 
motion  during  autothrust  operation. 


Two  conunenten  suggest  the  addition 
of  a  new  paragraph  3(bMS)  highlighting 
the  need  to  consider  critical  flight 
phases  such  as  takeoff,  approach,  and 
landing.  One  of  these  commenten 
recommends  that  the  ATS  system 
should  provide  thrust  lever  motion  at 
flight  phases  below  1500  feet  above 
ground  level  (ACL)  because  this  is 
where  current  autothrottle  systems  are 
most  effective  and  important  in 
providing  tactile  feedback  to  die  pilot 
through  movement  of  the  thrust  levera. 
The  FAA  agrees  that  takeoff,  approach, 
and  landing  are  espedally  important 
fli^t  phases  to  be  considered  in 
assessing  the  effectiveness  of  the  ATS 
command  cues,  as  well  as  the  ease  and 
effectiveness  of  the  disconnect.  The 
FAA  does  not  agree,  however,  that  this 
may  only  be  accomplished  by  means  of 
physically  moving  the  thrust  levera.  The 
special  condition  has  been  reworded  to 
inake  it  mora  dear  as  to  the  objectives 
of  monitoring  and  override  capability, 
and  a  new  paragraph  (5)  has  been  added 
to  address  takeoff,  approach,  and 
landing. 

Paragraph  3(c).  One  commenter 
acknowledges  that  the  "black  cockpit" 
concept  is  preferred,  whereby  items  are 
not  displayed  unless  they  are  required. 
This  same  commenter  considers, 
however,  that  engine  instruments  are 
important  enough  to  be  continuously 
displayed.  The  FAA  agrees  that 
propulsion  Instruments,  because  of  their 
role  in  communicating  to  the  crew 
needed  information  relating  to  the 
engine's  condition,  are  of  vital 
importance.  This  is  espedally  true  since, 
for  some  engine  conditions,  rapid  crew 
response  is  necessary  in  order  to  avoid 
engine  failure.  The  FAA  does  not  agree, 
however,  that  this  can  only  be  achieved 
by  the  permanent  display  of  all  engine 
parameten.  The  special  condition  has 
been  reworded  to  more  clearly  state  the 
objectives  necessary  for  inhibited  and 
shared  propulsion  displays  fdr  the  A320. 

Another  commenter  recommends  that 
the  loss  of  all  propulsion  system 
displays  be  shown  to  be  extremely 
improbable.  The  FAA  agrees,  and 
paragraph  3(c)  now  contains  the 
"extremely  improbable"  objectives  for 
thoee  faUura  conditions  which  would 
provide  haiardously  misleading 
Information,  rather  than  limit  the 
requirement  to  only  "loss  of  all 
propulsion  system  displays." 

4  Protection  from  Lightning  and 
Unwanted  Effects  of  Radio  Frequency 
(RP)  Energy 

RFConunentM.  One  commenter  notes 
that  the  RF  threat  only  addresses  the 
critical  functions,  and  that  the  essential 


functions  were  omitted  from 
consideration.  The  FAA  believes  that 
not  specifying  RF  protection  levels  for 
the  essential  and  nonessential  functions 
is  reasonable,  since  a  failure  of  this 
category  will  not  result  in  critical 
maneuvera  or  cause  loss  of  control.  It  is 
noted  that  the  FAA  specifies  minimum 
requirements:  the  manufacturer  is  well 
advised  to  consider  additional 
requirements  to  protect  his  designs  from 
RF  interference  for  the  essential  and 
nonessential  functions. 

Several  commenten  express  concern 
regarding  the  severity  of  the 
requirements  that  critical  systems  must 
not  be  affected  when  exposed  to 
electromagnetic  radiation.  The  intent  of 
the  special  condition  is  to  ensure  that 
systems  performing  critical  functions  are 
not  adversely  affeded  by  RF.  The  word 
"adversely"  is  not  used  in  this  special 
condition  because  It  is  a  difficult  word 
to  define  quantitatively.  The 
determination  of  whedber  a  critical 
system  is  adversely  affected  must  be 
made  on  a  case-by-case  basis.  An 
example  of  an  acceptable  condition 
would  be  a  case  where  a  computer  input 
is  perturbed  by  RF  spurious  signals,  but 
the  output  signal  remains  within  the 
design  tolerances  with  the  result  that  the 
system  affected  is  able  to  continue  in  its 
seleded  mode  of  operation  unaffeded 
by  the  perturbation.  It  is  not  permissible 
that  exposure  to  electromagnetic 
radiation  could  result  in  a  large  system 
upset  Pilot  Intervention  to  restore  the 
system  following  an  upset  is  not  an 
acceptable  means  to  restore  that  system 
to  its  normal  state  of  operation. 

One  commenter  expresses  concern 
that  no  consideration  was  made  to 
account  for  RF  attenuation  by  the 
aluminum  airframe.  The  FAA  has 
proposed  two  methods  to  simulate  the 
RF  threat  One  is  based  on  200  volts  per 
meter  average  field  strength  from  lOKHz 
to  20  GHz.  applied  without  fuselage 
shielding,  and  the  other  method  is  to 
apply  average  and  peak  voltages  in  nine 
specified  frequency  ranges,  taking  into 
account  the  effeds  of  fuselage  shielding. 

One  commenter  expresses  the  need 
for  an  international  agreement  for  the 
control  and  location  of  large  output  RF 
emitters.  The  FAA  has  no  disagreement 
with  this  comment  but  it  Is  beyond  die 
scope  of  this  action. 

One  commenter  believes  the  threat 
cannot  be  predsely  defined  and 
proposes  that  an  interim  requirement  of 
100  volts  per  meter,  applicable  to 
Eletronic  Engine  Control  (EEC)  and  its 
wiring,  exdusive  of  airfrtime  shielding, 
be  used  until  more  formal  standards  can 
be  developed.  Another  commenter 
proposed  to  accept  the  RTCA-DO-lOW 
test  procedures  and  field  strength  levels 


to  validate  the  Electronic  Fli^t  Control 
System  (EPCS).  A  third  commenter 
suggests  that  100  volts  per  meter  be  used 
when  applied  directly  at  the  system 
level  without  the  benefit  of  airframe 
shielding.  Based  on  the  Electromagnetic 
Compatibility  Analysis  Center  (ECAC) 
study  referenced  in  the  notice  and  the 
high  degree  of  integration  of  the 
electronic  systems  on  this  aircraft  the 
FAA  has  determined  that  the  200  volts 
per  meter  standard  is  necessary. 

One  commenter  notes  that  the  U.S. 
model  representing  peak  and  average 
values  of  electromagnetic  threat  is  more 
severe  than  the  equivalent  European 
model  and  requests  considerations  for 
re-examination  of  the  threat  presented 
in  this  spedal  condition.  The  FAA.  in 
defining  the  external  envelope, 
considned  the  information  provided  by 
a  variety  of  organizations  regarding 
strength  and  charaderistics  of  RF 
emissions,  induding  the  ECAC  group.  So 
far  the  infmmation  obtained  fitmi  these 
groups  has  not  indicated  a  need  to 
change  the  U.S.  threat  model. 

Anodier  commenter  proposes  to 
differentiate  between  the  source  of  the 
threat  defining  a  likely  RF  encounter, 
induding  airports  and  enroute  flights,  as 
imposed  to  hypothetical  RF  encountere 
which  invdve  powerful  emitten  outside 
die  normal  airway  traffic  patterns  of 
dvil  transport  airplanes.  The  FAA  has 
eleded  to  define  the  most  severe  threat 
as  a  design  requirement  which  indudes 
all  potential  encounters,  in  view  of  the 
impracticality  of  imposing  a  complex  set 
of  operational  restrictions.  Only  those 
system  that  have  been  determined  to 
perform  flight  critical  fundions  need  to 
be  hardened  to  this  level  of 
electromagnetic  threat 

Hie  same  commenter  discusses  a 
means  of  showing  compliance  when  it 
can  be  demonstrated  that  a  safe  flight 
and  landing  can  be  achieved,  and  when 
the  threat  exceeds  the  normal  RF 
environment  The  effects  of  the  threat 
would  be  evaluated  in  terms  of  mode 
changes  and  recoverable  interrupts, 
which  affed  one  or  several  of  the 
subsystems.  The  FAA  disagrees.  Such 
an  approach  would  make  the 
determination  of  compliance  highly 
subjective  and  difficult  to  evaluate. 
Furthermore,  the  predse  behavior  of 
systems  which  are  affected  by  RF  levels 
equal  to  those  specified  in  the  spedal 
condition  is  not  iwedidable  in  the  actual 
operating  environment  The  FAA  has 
adopted  a  different  approach,  spedfying 
that  critical  systems  must  not  be 
affected  when  exposed  to  levels  of 
electromagnetic  radiation  specified  by 
this  spedal  condition.  RF  e>q>osure  at 
these  levels  should  not  cause  a  system 
upset  involving  reconfiguration  of  the 


control  laws  or  system  capability 
degradation. 

Another  commenter  notes  that  the 
external  threat  model  has  average  and 
peak  levels  of  100  volts  per  meter  at  two 
frequency  ranges.  The  alternate  model 
requires  200  volts  per  meter  over  all 
frequendes.  The  commenter  requests 
that  the  alternate  model  be  adjusted 
downward  to  100  volts  per  meter  over 
the  entire  frequency  range.  The  FAA 
disagrees  and  will  require  200  volts  per 
meter  over  the  frequency  range  of  10 
KHz  to  20  GHz.  Furthermore,  the  tests 
must  be  conducted  with  either  the 
external  or  internal  threat  model  over 
the  total  frequency  range. 

Another  commenter  states  that  the 
field  effects  of  RF  emitt«s  which  are 
located  within  existing  prohibited  areas 
should  not  be  considered  and  thus 
removed  from  the  field  strength  data  in 
the  external  threat  model.  The  FAA 
disagrees  because  EF  emitten  can  be 
turned  on  at  any  time,  emitting  various 
field  strengths  and  signal 
charaderistics.  It  is  noted  diat  a  niunber 
of  emitten  are  installed  onboard  naval 
vessels  and  are  free  to  move. 

Lightning  Protection  Comments 

One  commenter  expresses  concern 
regarding  the  special  condition 
requirement  that  critical  systems  must 
not  be  affected  wrhen  exposed  to 
lightning.  It  is  argued  that  a  minor  upset 
that  it  is  not  perceptible  to  the  flighcrew 
and  which  returns  to  normal  operation 
after  the  upset  is  an  "effect"  and  thus 
would  not  meet  the  requirement  The 
intent  of  the  spedal  condition  is  to 
ensure  that  systems  performing  critical 
fimdions  not  be  adversely  aflKted  by 
li^tning.  The  word  "adversely"  is  not 
used  in  the  spedal  condition  because  it 
is  a  difficult  word  to  define  expliddy. 
The  detennination  of  whether  a  critical 
system  is  adversely  affected  must  be 
made  on  a  case-by-case  basis.  An 
example  of  an  acceptable  condition 
would  be  a  case  where  a  computer  input 
is  perturbed  by  lightning  spurious 
si^uls,  but  the  output  signal  remains 
within  the  design  tolerances  and  is  able 
to  continue  in  its  selected  mode  of 
operation  unaffeded  by  the 
perturbation.  It  is  not  permissible  that  a 
li^tning  strike  could  result  in  a  major 
system  upset  even  though  the  effed 
would  not  prevent  continued  safe  flight 
and  landing. 

One  commenter  proposes  new 
wording  to  distinguish  between  lightning 
effects  that  would  prevent  the  system 
frtim  functioning  and  those  systems  that 
would  continue  with  reduced  capability. 
The  FAA  has  considered  tills  approach 
but  adopted  a  distinction  which 
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Conditioiia  1(b)  and 
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iM  ^Mcnynf  oM 
IwdolHilUniiUBWiwrfhctontfc* 
•Ifcctod  ■>■!■■■  f  vm— .  TW  PAA 
has  ravlaad  Iha  wofdlni  and  ipacillM 
that  lyilawM  wriitek  panotB  critical 
funetkMM  anwl  ba  daatpiad  so  that  tlMy 
ara  not  affactod.  Baaantial  lyalaaM  ara 
alkmad  to  racovar  aatoaMttcaUy  or  by 
pUolacttoa. 

A  Ftight  Choradmigtica 

Faragmph  8(a) .  Ona  oomiBanlar 
quaatkMB  dM  aaad  ior  a  ***'******^ 
qualittaa  ratiaaijiiMB  ^Mdal  oooditian 
and  prapoaaa  Iba  aabfact  ba  addraaaad 
throoih  an  iaana  papar.  Anodiar 

•padal  condJHon  lacks  datail  as  to  how 
tha  h^'w<M'^  qoaUbaa  rattofs  ara  to  ba 
usad.  utacmoaPy  nndar  what  taat 
coodtttoaa  tha  aiiplaaa  haadUnt 
qtiaUtiaa  arast  ba  satlaiactoty.  adaqoats. 
or  cootroUabla.  Tha  FAA  dtsaysas  Tha 
spadal  ooodUka  shaald  ooBlaiB  0^ 
tha  basic  raqairaasala  far  a  handBat 
qaatttlaa  rattag  sjilsai  Tha  datoilad 
Infonaatkia  as  it  sppttaa  to  dw  A3aa  la 
confalnad  in  an  isaaa  ftpar.  Tba  KOO 
will  ba  dw  first  abpiana  in  whkh  dto 
FAA  win  oaa  a  systanatfc  handbag 
qoalltlaa  ratfaig  systoai  approach  far 
flight  coolrol  wstaai  faihvo  states,  and 
it  is  babavsd  that  a  dstdilad  spadal 
condition  woold  not  aDow  latltnde  in  dia 
appUcatlan  of  tha  raqulramants. 

Paragraph  8(b).  Ona  conuaantar 
raconunands  that  tha  wording  "suitabla 
handliiv  qnabtiaa"  ba  changsd  to 
"satisfactory"  handling  qoaUtiaa. 
degrading  to  "adeqaata."  and  than 
degrading  to  "oontroUabia'*  handling 
quaUtias.  Tha  PAA  disagrees.  The  «hct 
of  ths  nadal  condition  requiring 
"saitabb  dynamic  and  static 
longitudinal  stabibty"  Is  assantiaDy  dto 
same  as  th«  i4»imentar's  proposal 
AltlKMigh  the  propoead  spadal  condition 
for  a  handbag  quabtiaa  rating  (S(a))  is 
spadfkaDjr  for  flight  control  system 
failure  states,  the  ratings  of  satisfactary. 
adequate,  and  controOabla.  and  their 
deflnlUona.  are  eppHcaMe  for  all 
handUng  quabties  taaks. 

Paragraph  8(c).  Oaa  oonunentar 
suggests  that  the  rudder  pedal  force 
limit  for  sidasUp  be  limited  to  ISO 
pounds,  rather  than  180  pounds.  Ibis 
conunenter  points  out  that  this  change 
was  proposed  during  the  promulgation 
of  AmendflMnt  25-42.  effective  March  1. 
107a  Under  Amendment  2S-42.  the 
rudder  pedal  force  limit  was  rhangsd 
from  lao  pounds  to  150  pounds  for  air 
minimum  control  speed  under  1 2S.140, 
but  was  not  changed  for  static  lateral- 
directional  requirements  under  |  2S.177. 


Paragraph  8(d).  Ona  ( 
iijipusttat  tha  wordi^  of  this  spadal 

control  poaitton  anannciation  **aBiaa8  it 
can  ba  shown  that  no  fUght  condition 
exiats  to  which  naai^foU  sotfaoa 
authority  (not  craw  ooaanandad)  la 
beii«  atlliaad  far  profaagad  parioda." 
Tha  PAA  doaa  not  apaa.  The  tartaat  of 
tbia  sparial  coadHion  is  to  raqafca 
control  sarfisoa  poaitioa  anonadation  far 
any  imfnffaaasn  IMght  condition  or 
ounflgaratioa.  aa  waB  aa  dtoae  fliaht 

ba  aaalynd.  The 


repmcmg  na ' 
aathortty"  with ' 
achia«aUe( 
polats  oat  that  I 
to  provtds  hi  daflaction  at  all  pooaibia 
operatiBg  oondltioiis.  Wbila  na 
coaunenter's  saggsatlon  is  Talid  aad 
control  sarfscea  are  sabtoct  to  blow 
down,  etc  the  dasipi  of  a  oontrol 
surface  annunciatioa  which  would 
account  for  all  "achievable  dellacttons" 
woold  be  extroBMly  oomplen  aad  would 
not  add  slpiifican^  to  die  taitont  of  die 
spadal  condition.  Iiie  special  condition 
has  been  revised  to  reqaire 
annandation  whan  a  fUght  condition 
exiats  where,  without  being  ooaunanded 
by  the  crew,  oontrol  surfaces  are  coming 
so  doae  to  their  Umits  diet  return  to  the 
nonnal  flight  envelope  or  oontinnBtion 
of  safa  flight  reqniree  a  specific  crew 
sction. 

Tbo  saaM  coaunenter  suggests  adding 
a  paragraph  B(e)  to  require  that 
saturation  of  the  flight  control  surfeces 
will  not  occur  so  frequently  as  to 
significantly  degrade  the  proper 
fanctioning  of  the  system.  This  PAA 

disapeea.  Special  Condition  1(b). 

Electronic  Plight  Control  System  (EPC8) 
Failure  and  Mode  Annundetion. 
edequately  addraeees  control  surface 
ssturation  snd  s  spedflc  flight  special 
condition  is  not  required.  This 
cotnnwnter  also  suggests  adding  a 
Paragraph  $(()  to  deal  with  handUng 
qualities  transients  when  flight  oontrol 
system  mode  changes  occur.  Hie  PAA 


d  fZ«A<  EnreJope  Protaction 

Paragnph  6(a)(2),  Ona  coannenter 
raooaMaends  rsqairing  provisions  by 
which  die  Hmit  protadion  can  be 
oveiridden.  Aooording  to  this 
ooaaaenter.  stwUee  show  that  pilots 
want  to  ba  able  to  override  die  Umit 
protection.  This  ooaaaenter  does  not 
give  speciWf  s  regarding  whidi 
parameters  are  ooneidered  most 
importaat  Ute  ooaunent  is  addressed  to 
die  "faihna  stato"  prtton  ofdito  spedal 
condition  (general  nwiting  requirements) 
and  nay  be  oflered  in  bebef  tliat  the 
PAA  requirement  (against  undue 
parameter  Undting)  will  not  be 
snoooesliilly  Implementad  or  complied 
with.  The  selected  bndt  vahiaa  (NZ. 
AOA.  pitdi.  roO.  Ugh  speed)  for  the 
NORMAL  oontrol  stote  are  broad 
enough  to  aatisfy  safe  and  controllable 
ataneuvaflag.  For  faflars  states,  this 
spedal  oonmtion.  as  writ  as  the 
haadHng  qualities  ratfaig  aiethod  of 
Special  Condition  S(a).  are  available  to 
detemdne  soiteble  safe  charadeiistics. 
It  should  also  be  noted  dMt  tai  die  AS20 
ilnelgn,  limit  protedians  are  dropped  for 
oertaia  feilare  stetas.  It  may  alao  be 
helpfid  to  note  that  if  abnormal  attitudes 
are  unexpectedly  encountered.  Spedal 
Condition  (K'X')  >l*o  requirea  recovery 
capability. 

Paragraph  8fb).  Several  commenters 
rsquest  the  tratbtional  use  of  Wmm  be 
retained  as  an  alternate  means  of  Vg 
definition.  The  FAA  disagrses.  These 
spedal  oonditians  addreee  deaigD 
features  which  are  such  that  traditional 
Vhu  testing  would  not  be  an  acceptable 
alternate  to  V*-^ 

Pora^aph  8(bXl)(i)-  One  oommenler 
requeate  that  a  delte  symbol  be  inserted 
before  "Fo"  to  the  equatton.  and  that  a 
note  be  added  to  indicate  diet  die  delte 
Pa  is  the  increment  to  groes  thrust 
rsquired  to  rsdoce  the  net  thrust  to  lero. 
The  conunenter  dtes  the  |  2S.103(sXl) 
refsrence  to  zero  (net)  thrust  st  the 
stalling  speed  aa  the  )ustlfication  for  this 
changs.  The  following  two  FAA 
commante  should  aid  understanding  ss 
to  why  the  equation  was  provided,  and 
why  it  still  remains  valid  for  this  part  of 
the  spedal  condition. 

Pint  the  equation,  as  preeented  in  the 
spedal  condition,  is  s  correct  expression 
of  ths  serodynamic  lift  capability  of  the 
airplane.  In  fact  if  the  1-g  stell  speed  is 
to  be  defined  as  speed  at  Clmai.  divided 
by  VNsv.  then  alternate  Ct  expressions 
would  suffice  to  determine  the  speed  at 
which  CuiAx  occurred,  as  long  ss 


ignoring,  modifying,  or  retaining  the 
mrust  term  only  shifted  the  level  of 
CuiAx,  and  not  the  speed  at  whldi  it 
occurred.  The  kukX  expression  of  die  Ct 
equation  only  becomes  a  concern  for 
Utose  who  wish  to  reconstnid  the 
requested  1-g  stall  speed  (V/VNcv) 
from  exadly  such  an  equation.  Once  the 
speed  at  Cuhax  bas  been  noted  and 
corrected  for  the  load  factor,  it  can  be 
retrieved  kom  an  intermediate 
expression,  which  mi^t  assume  Htm  » 
14)  and  only  involve  GW  (or  Mach)  as 
die  primary  independent  variable. 

Secondfy,  Special  Condition 
0(bM2XUi)  allow*  IDLE  dmist  not 
exdusively  sero  net  thrust,  as  required 
by  1 2S.103(aXl).  to  be  used  to  the 
determination  of  stalling  speed. 

A  second  conunenter  notes  diat  "Fq  ' 
and  "iFo"  are  undefined  terms  to  the  CL 
equation  of  Paragraph  0(b)(lKi).  The 
FAA  assumes  that  fliese  terms  are 
commonly  used  symbology.  For 
clarification.  "Fo"  means  gross  thrust, 
and  "iPfl"  means  incidenoe  of  the  gross 
thrust  rriative  to  the  airplane  fuselage 
reference  line.  AOA  (an^e  of  atteck)  is 
also  measured  relative  to  the  fusdage 
reference  line. 

Several  commenters  note  diat  die  new 
Vgi..  usage  has  not  bera  uniformly 
applied  tbrou^out  all  Part  25  subparts. 
As  configured  for  operation,  the  A320  is 
prevented  from  stelling  by  die 
incorporation  of  an  an^e-of-atteck 
limiting  feature.  This  feature  would  then 
not  allow  demonstration  of  the  stall 
speeds  used  fur  structural  design.  During 
development  flight  testing.  Airbus 
deactivated  the  stall  protection  feature 
and  demonstrated  com|diance  with  the 
existing  rules  as  currently  toterpreted 
both  to  the  dean  and  flaps  down 
configurations.  Therefore,  the  spedal 
condition  was  not  proposed  for  Subparte 
C&D. 

Paragraph  6(b)(2)— Table  B.2.  One 
commenter  strongly  disagrees  with  the 
25  degree  bank  limit  before  ALPHA 
floor  operation  at  Vi.  because  the 
operation  of  ALPHA  floor  In  dther  all 
engtoes  operating  or  engine-out  cases  is 
benefidal  to  safety.  The  commenter 
suggeste  a  20  degree  bank  limit  as  being 
a  much  more  appropriate  value,  and  that 
if  the  FAA  requirement  prevails,  the 
ALPHA  floor  feature  might  be  deleted, 
which  would  be  detrimental  to  safety. 
The  FAA  does  not  agree  that  requesting 
a  25  degree  bank  capability  (free  of 
ALPHA  floor)  at  Vt  takeoff  condition  is 
unressonable.  Neither  does  the  FAA 
look  at  removal  of  this  feature  as  the 
only  answer  to  achieving  a  25  degree 
bank  capability,  since  a  deficiency  (if 
one  were  to  exist  at  all)  can  be  made  up 
by  a  sl^t  VsmM  increase.  The  25  degree 
Vt  bank  requirement  is  reasonably 


consistent  with  the  40  degree  bank 
objectives  for  landing,  and  on  all-engine 
takeoff  cUmb  capability  at  Vt  +  10  to 
IS.  Specifically,  the  theoretical  (zero 
thrust)  ALPHA  floor  settings  for  a 
lambng  condition  (Viv  «>  1.23  Vg,^  and 
a  takeoff  condition  (Vimdi  =  113  Vgi  J 
for  40  degree  and  25  degree  bank, 
respectively,  would  be  about  1.077  Vgi-, 
and  1.07B  Vai...  ff  a  20  degree  bank  were 
allowed,  the  takeoff  relationship  would 
be  mismatdied  at  1J006  Vgi ,. 

Another  way  of  looking  at  the  lamer 
20  degree  recommendation  is  that  to 
strait  fl^t  Vmh  engine-inoperative 
climb,  only  about  4-f  kte  margm  would 
exist  for  aiispecd  variaticm  before 
autoBiatic  thrust  increase  at  ALPHA 
floor  during  a  FLEX  (reduced  thrust) 
takeoff.  This  could  easily  be  eroded  to 
gusty  conditions.  Tbe  2S-degree 
requbement  strikes  an  appcqniate 
balance  between  nonnulsance 
(qieration  and  compatlbiUfy  with  other 
operating  speeds.  The  Fnach  DGAC 
^^20  requinment  was  also  published  as 
25  degrees  at  l^m. 

One  commenter  notes  Table  B.2  has 
an  undefined  term.  "WAT."  The  term 
"WAT"  (Weigbt-Altitode-Temperatare) 
is  thongbt  to  be  unifonnly  understood  as 
the  collective  independent  term  for 
esteblishing  a  dimb-limlted  takeoft  The 
term  "WAT"  wiU  be  defined  as  such  to 
fatuie  regulatory  and  advisory 
documents. 

One  comemnter  recommends  that  the 
Table  B.2  enroute  maneuvering  bank 
ar^e  to  the  enroute  configuratimi  at 
final  takeoff  speed  be  reduced  from  40 
degrees  to  30  degrees.  The  reason 
offered  is  that  tlw  speed  to  question 
represente  a  short  duration  condition  for 
the  airplane,  to  ite  acceleration  to  the 
enroute  speed  (engine-moperatlve)  and 
that  30  depees  hook,  compatible  with 
Vt.  has  been  demonstrated  for  many 
years.  Since  1961.  the  FAA  has  sou^t  to 
ensure  adequate  maneuverability  at 
operating  speeds  by  confirming  (be 
Table  B.2  bank  angles.  For  final  climb, 
the  target  has  been  40  degrees,  not  30 
degrees.  When  performance  speed 
fadors  on  stall  speed  were  reformulated 
because  of  the  1-g  basis,  instead  of 
mjniinMm  speed  in  the  stall,  all  factors 
were  reduced  by  about  M,  except  for 
theVpTO  fador  which  was  reduced 
slightly  less.  For  compatibility  with  the 
40  degree  bank  objective  at  Viv  (1.23 
Vsi-i).  the  VpTO  factor  was  reduced  from 
1.25  to  1.23.  A  full  .94  reformatting  for 
Vrro  would  reduce  the  fador  to  1.18. 
With  a  VtioM  fador  of  1.13,  second 
segment  and  final  climb  would  not  share 
a  compatible  30  degree  capability. 
Optimum  Vnt>  or  enroute  dimb  speeds 
are  normally  well  in  excess  of  1.18  y»g, 
even  for  gear  down  dispatch.  By 


authorixtog  an  excessively  low  Vm 
(and  consequent  bank  capaUUty).  the 
FAA  woold  be  widening  the  speed  gap 
between  AFM  performance  for  final  aiid 
enroute  climbs.  Also,  for  gear  down 
dispatch,  normally  there  is  no  restriction 
against  fUght  toto  idng  conditions.  Since 
Idng  effeds  are  normally  not  flight 
tested  to  confirm  predictions  for  effrds 
on  gear  doum  L/D.  it  does  not  seem 
warranted  to  reduce  the  Vm  to  aoch  a 
minimum  condition  of  30  de^ees/1.1t 
Vgi ,.  nnally,  because  (rf  bofiiet 
diaraderistics.  the  JH  rdational  factor 
between  Vgi.,  and  Viai  does  not 
generaUy  prevail  for  fl^ia  up,  as  it  does 
for  flaps  down.  For  flwae  reasons,  the 
FAA  has  determined  that  the  propoaad 
bank/speed  factor  values  lor  the  ASaOi 
flaps  up,  are  still  approprtete. 

Paragraph  6(bX2)(viu).  One 
commenter  requeste  the  Vno  factor  on 
Vai  ,  be  reduced  from  1.23  to  1.1&  The 
FAA  has  responded  to  diis  comment  to 
conjunction  wifli  the  bank  objective  of 
Table  B.2. 

Paragnph  6(b)(2)(xi).  Two 
commenters  request  deletion  of  diis 
requirement  suggesting  that  1 25.143  of 
the  FAR  and  AC  25-7,  FUght  Test  Guide. 
alrea(fy  cover  the  operational 
assessment  adequatdy.  The  PAA 
disagrees  diat  1 25.143  and  AC  2S-7 
provide  adequate  regutetory  coverage, 
to  view  of  the  fad  Aat  this  airplane 
incorporates  significant  EFCS  mode 
changes  and  a  llmlter  between  approadi 
AOA  and  AOA  for  Qmax-  While 
definitive  quantitative  requirements, 
such  as  for  path  an^/delte  speed,  have 
not  been  promulgated,  a  reasonable 
assessment  can  be  made  to  this  critical 
area.  The  )otot  European  Authorities 
have  published  a  somewhat  similar 
spedal  condition  wfaidi  deals  with  the 
effeds  of  atmospheric  disturbance  on 
low  speed  flying  quaUties. 

Paragraph  6(b)(2)(xii).  One 
commenter  recommends  dianging  40% 
to  30%  m  the  reformulation  of 
f  25.145(b)(1).  This  is  a  vabd  comment 
and  the  change  has  been  accomplished 
for  compatibility  wifli  other  qiedal 
condition  changes. 

Two  commenters  recommend 
chanpng  Vh„  to  Vnr  in  f  1 2S.145(b)(6). 
25.175(c).  and  25.175(d).  One  commenter 
beUeves  a  typographical  error  was  made 
In  the  notice,  and  the  other  commenter 
believes  Vgw  is  needed  for  consistency 
with  the  1-g  stall  speed  reformulations. 
The  FAA  disagrees  with  both 
commenters.  The  published 
requirements,  using  Vwh  as  the  end 
point  are  correct  The  A32a  in  the 
normal  EFCS  state,  has  no  artifidal  stall 
warning  and  probably  will  not  have 
natural  stall  warning  at  the  equivalent 
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■pMd  The  Iva  VMidatM  to  siMdy 
•late  miaimun  spasd  on  dM  AOA 
limitcr.  is  ■  hlibsr  ipMd  Umii  Um  Va. 
which  wodd  be  — suwd  In  ■  full  s«alL 
and  rMsoosbly  oomUlm  with  pwvtows 
raqulrammls. 

conunmfw  provikis  similf  ob(sctfons 
to  Um  pomvroff.  straight  sbaad  SKTS/ 
S«  •taU-frm  nargia  raquiii  isnt 
camsMBtsrs  •lata  that  2lCTS/2«  i* 
histortcaiiy  aquivalanl  to  Iha  FAR. 
rafonnattad  to  tha  1-f  basis.  For  turaiog 
flight  stalls,  tha  ooauitantsrs  obtact  to 
the  lenn  "iUU  fraa  characteristica"  aa 
beii«  undefined,  and  would  essentially 
■ubstituta  a  qaalilative  or  non- 
hannlous  floding  for  safe  flight,  ones 
recovery  is  initialed  one  ssoond  after 
warning  onset  The  FAA  disayeas.  Tha 
stall  warning  rsquirenents  are  intended 
for  failure  slalaa.  of  which  there  could 
be  many,  iadading  non-standard 
aarodynaaic  and  GPCS  conflferationa. 
Forward  eg.  stalling  speeds  are  not 
usually  developed  for  theee  variatioas. 
which  oould  present  dlfWculttes  in 
basing  warning  aMrglna  solely  on  tha 
"nociaar  1-g  stall  spaad.  If  warning 
margina  ware  baaed  upon  l-g  stall 
speeds,  the  ooounantar's  suggested 
ZICTB/M  naigins  would  ba  iaadaquata 
for  a  MfflMl  state  airplaaa.  as  wail  as 
for  a  faihoa  stete  aiiplana.  This  Is 
because  realistic  aargin  to  uaeeble  lift 
not  tuat  aonivalant  saargin  to  stall  snd 
point,  as  dafivad  from  cairenl  mininwini 
naad  ralsa,  iMiat  ba  oooaidarsd  As  to 
the  arfOBsnt  that  "staU-fraa 
characteristics''  is  aa  andeflned  term,  if 
stall  charactaristics  have  baan  dafbiad 
and  avahialad  (or  year*,  than  abaanca  of 
those  same  characteristics  should  not 
suddenly  present  a  dellnitiaB  problem. 


7.  Sidle  Stick  Controlhn 


Paragraph  7(b).  One  i 
SDWSste  that  this  spadal  oonditioo 
inquires  that  die  sids  sticks  be 
connected  bacauae  of  delays  which 
unconnected  side  stick  controllan  can 
cause.  Another  ooounenter  laceawneada 
the  wotding  be  changed  to  require  that 
the  pilota  are  aware  of  their  own  taipnts. 
ss  well  as  the  other  pilot's  inputs,  st  sll 
times.  This  commenter  beUeves 
oonftnion  exists  if  one  pilot  is  not  sware 
of  the  other  pilot's  inputs.  A  third 
commsnter  suggesU  the  wording  ba 
changsd  to  require  overriding  oontroi 
inpote  by  either  pitot  widi  no  unsafs 
characteristics  during  time  critical 
control  phssss;  eg.,  landing  flare  and 
evasive  maneuvars.  All  of  the 
commenters  are  ooncamed  about  dia 
lack  of  side  stick  controller 
jnleitonnection.  especially  during 
critical  phasss  of  fbght  The  FAA  te 
aware  of  wmceius  about  tha  lack  of 


feedback  or  coqrilng  in  dia  A3»  Sid 
stick  oontroHsrds^m.  Studiaa  and 
rssaarcn  conducted  by  savaral 
organintioas  hova  shown  Uiat  aldmugh 
soma  form  of  controller  coupling  is 
U^dy  daskabia.  tha  lack  of  coupling  la 
not  te  itaaU.  an  unsafe  deei^L  The 
special  oondltion  does  not  oonteto  s  firm 
raquirament  for  side  stick  coatroUar 
wxplii^  but  it  doee  require  Uiat  dM 
sida  stick  controller  design  of  tha  A320 
be  sdequateiy  evaluated. 

A  Fli^t  Dota  Recorder 

One  oomBMnler  stales  that  since  tha 
ruddsrs  on  Um  A3i0  ars  conventional  in 
design,  it  shouM  thetafora  suffice  to 
record  eidMr  dM  pedal  poaition  or  Um 
surfaoa  poaitlOB.  Tha  FAA  notea  that 
Inpute  from  tha  pilot  as  wall  as 
command  slsaala  from  tha  differanl 
oompuiars  to  tha  nMkter  trim,  rudder 
travel  limitetion.  yaw  damnor  and 
autopilot  ssrvo  knps  ara  also  inpotad  to 
Um  rudder  smuoa.  For  diia  reason,  tha 
FAA  raquirss  dMt  tha  pitot  inpote  and 
the  surface  poeiUon  ba  raoorded. 

Anotiter  comoMntar  qusstions  tha 
naad  far  addiUooal  paiamsters  to  record 
elactrtcal  ta^ute  to  coDlrol  larCscas  and 
si^taM  iiMimianrte  ta  additioa  to  the 
surfaoa  movemsnte.  Tha  A3ao  te  a  flight- 
Far  dMt 


,  dMTS  te  BO  hufv  a  Unaar 
ratedooship  bstnssn  pilot  iayt  and 
output  of  the  computer  to  the 
servo  actaalors.  H  te  dMiafar 
to  record  tha  output  of  tha  sldaotick. 
ruddsr  padala.  dtfottlaa.  and  Dap 


poaitioaa.  ta  order  to  leiMMtriirt  dM 
pilot  taipote  and  surfMa  laspoasa. 

One  1 1— iwf  isquaatad.  prior  to  tha 
axphwtiaB  of  tha  ooawMnt  period,  an 
axtsnsian  te  order  to  provide  an  indepth 
analytea  of  what  was  ooasidMad 
nscsassry  for  an  adaqnate  analyate  of 
S]fslam  (ailurss  te  caaa  of  an  i 
This  ooaMMnter  stetea  that  dMir 
organisation  participated  aa  ( 
in  dM  invastiistfoo  of  tha  fstal  aoddant 
of  aa  AS30  aifplaaa  te  Ftanoa.  As  a 
rasuh  of  tha  taisight  into  dM 
of  dM  oootrol  systems  of  thte  I 

Cined  through  aaalyste  and  augmented 
dm  above  aoddsnt  partidpatioo. 
dMy  laqasal  a  number  of  addtttonal 
paramatera  f«*i  chaanss  ta  sampling 
rataa.  Thte  coauMBtar  also  stetaa  dMt 
Versian  2  of  the  DPDR  (deeigD) 

I  dossst  to  dMir 
.ThaFAAiaootBliaadMt 
mm\at  rhsnfi  raqueeto  submitted  tete  ta 
a  type  certincation  procaes  can  causa 
undue  hardship  on  a  Bmnafactarsr  and 
te  therefore  very  rehsctant  to  »9m»  to 
addidona  or  changss  Itowavar.  it  te  also 
oonsidsred  dMt  dite  sitaatton  te  unique 
ta  dMt  aa  acddsBt  waa  tevastigatad 


prior  to  teauaaca  of  tha  US.  type 
certificate,  and  a  aead  for  changes 
sppea*9  to  be  (ustifled.  Furthermore. 
Version  2  of  Um  DPDR  parameter  te 
required  by  another  airworthiness 
authority  and  thus  slready  an  avaitebte 
dasi^L  TYite  oonuneoter  requeste  that 
Version  2  be  modified  to  change  ccrteta 
sampling  rales  snd  to  add  others, 
looorporalion  of  those  commente  would 
utiliae  all  of  lha  remaining  storage 
capacity  of  dM  DfDR  system  in  an 
approprtete  sampling  mix  of  parameters 
which,  ta  tha  view  of  the  FAA.  wodd 
enchance  date  retrievsl  for  Um  purposes 
of  svtedon  safety.  Accordingly,  this 
special  condition  has  be«n  revised,  with 
the  manufacturer's  cofMnirrence,  to 
include  all  of  the  above  requested 
parauMtert,  except  for  sulo-brske 
setting  and  brake  pressure  (left  and  right 
alternating). 

Under  standard  practice,  the  effective 
date  of  dMse  final  spedal  conditions 
would  ba  30  days  after  publication  ta 
Um  Fsisrd  la^ster.  As  the  intended 
US.  type  certification  dale  for  Uie 
Airbus  A320  te  approximately  December 
IS.  IMS,  Um  FAA  finds  UmI  good  cause 
cxiste  to  nMke  these  special  conditions 
effective  upon  issuance. 

Except  as  dtecusaed  above,  the 
special  conditions  for  the  A3ao  are 
adopted  as  proposed. 


Thte  action  aflscte  only  cartata  novel 
or  unnaual  daaign  features  on  one  model 
series  of  airplanaa.  It  te  not  a  rate  of 
gsnsral  appttcabiUty.  and  affacte  only 
Um  manufacturer  who  applied  to  the 
FAA  far  approval  of  Uimo  features  on 
thaaifi^ana. 

Itel  ef  Sobiacte  te  M  CFR  Parts  a  snd 

Mr  toansportation.  Alrcnft  Avtetfon 
safety.  Safety. 

ICondWoas 


Accordingly,  the  following  spedal 
conditions  ars  issusd  as  part  of  the  type 
certitteation  baste  for  Um  Airbus 
hidnstris  Modal  AS20  series  airplane. 


PAfVTS  21  AND  2S-<AMENDB>] 

The  authority  dtetion  for  these 
spadal  conditions  te  as  follows: 


:  «•  U  AC  1M4.  IMKc).  1362. 
l»4(s).  UH.  1421  tteoagh  1431.  UOt 
iaB1(bN2).  42  US.C.  laSTf-Mi  4321  at  ae%i 
La  1U14;  4B  U3£.  lOitel  (Rsviawl  Pub.  L 
V-*m.  laaaary  12.  IMS). 

7.  AscOmic  Plislit  CootroJM. 

(a)  Opemthn  WiAoet  Nomal  Eketrical 

r  with  1 2ft.l361(d) 
Bladbylsst 


Of  cosabinatioo  of  test  and  analysis  tJMl  the 
airplaae  can  coutiaBe  sals  flight  and  landing 
widi  teoperattva  imimal  angina  gBaerated 
electrical  poww  (alartrical  power  aomoes 
exctediaa  iIh  battery  and  any  other  standby 
etecWcalsources).  The  airplane  operation 
should  be  uniiiiiiriii  at  dM  critical  phase  of 
fligte  aad  indade  the  ateUty  to  lestart  die 


(l)Bteolrical 
la  sabty.  which 


I  for  crew 


Duamakm:  me  spsrial  cwuiHinn  reqaires 
thatdMi 
bedssirisrHoi 
required  iori 

cootiaae  to  operate  without  dw  I 
adioa  foUewiag  the  kiss  of  tfw  I 
etectrical  power  system:  (2)  etectrical  poww 
required  to  cootinaed  safe  Biglit  and  landing: 
and  (3)  electrical  power  required  to  restart 
the  angtets  For  coaqiiiaBce  purposes,  s  test 
deuMnalralioB  of  dw  loss  of  normal  HBginr. 
generated  power  Is  lo  be  sstablislwd  such 
that 

1.  Tha  faitera  eaad^a^dd  be  aasamed 

oonditiaiM  (IMC)  at  tee  BMSt 
critical  phaae  of  fligte  relative  to  die 
dectitcal  power  system  design  and 
distiibutian  of  equipaient  tesds  on  dM 
systeoL 

2.  Alter  die  nnrestoreUe  loss  of  dw  source 
of  nomal  electrical  power,  it  nuist  be 
poe«3ite  to  restart  the  engines  and  oootinue 
operadoos  ta  IMC  untfl  visasl  meleorokigical 
coMMtans  (VMC)  cea  be  reached.  (A 
reasoaabte  aaaampttaa  can  be  amde  the! 
turbofet  treaspert  aiipianw  are  aUe  to  enter 
into  VMC  eoadMaas  20  ariautas  after 
experiendag  tea  teflars.) 

3.  Alter  Jt  miaBtes  of  opsialiaa  te  IMa  dw 
iiiplaas  maal  be  dsmunstralsii  to  Iw  cepabte 
of  oootinnons  safe  fli^  and  landing  te  VMC 
conditions.  The  lengdi  of  dme  te  VMC 
coodidoos  must  be  computed  based  on  the 
maximum  flight  duradoo  capability  for  wUdi 
dw  airplane  is  being  certified.  Consideration 
iv  spaed  redadtans  resulting  from  die 
asaodalad  teihra  meat  be  made. 

(b)  Bhctionic  Flight  Control  SyBtem 
(BFCS)  Failure  ana  Mode  Annunciation. 

(1)  to  ben  of  compliance  with  1 2Sja72(c)  of 
die  FAR.  H  must  be  shown  that  after  any 
sii^  failure  or  coariiinatian  of  failures  of  the 
flight  oootrol  system  diat  are  not  shown  to  be 
eiiUamsly  improbable— 

(i)  lha  airpiane  has  the  following 
characteristics: 

(A)  SuiUble  haiidlii«  qualities; 

(B)  The  airptane  is  aUe  to  widistand  die 
transiant  loads  induced  by  the  failure 
multipUad  Iqr  a  safety  fsctof: 

(Q  VD/MD  is  not  exoaadad. 
(d)  Ihe  airplane  has  suitabU  handling 
qualitiaa  for  ooodimad  safe  flight  and 


tehouoft 
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(2)  ta  additten  to  compliance  widi  1 25.672 
ordwFAR— 

(i)  if  die  design  of  the  electronic  flis^t 
control  system  or  any  other  automatic  or 
power-operated  system  has  submodes  of 
operation  that  significantly  change  or 
degrade  dw  flight  or  operating  characteristics 
of  tiw  airplane,  a  means  must  be  provided  to 
indicate  to  the  crew  the  current  submode  of 
operation.  Ovw  procedures  must  be 
availabte  to  ensura  sate  and  proper  operation 
for  the  aimunicated  flight  control  submode: 


(U)  The  total  teas  of  die  etectronically 
signaled  Bigte  osmrd  system  (indading  its 
electricd  or  hydraulic  power  sappUas).  must 
be  desiffisd  to  be  imbiiaMiii  iaiprabaMe  if  its 
loes  weidd  ptevent  contianed  sate  fli^  and 
landteg. 

fllwcuasfai:  SattsMe  handling  qualiWrs.  for 
dm  purpose  of  Spadal  Condition  l(bKl) 
above,  are  those  detetmtaed  from  oompliwnne 
widi  Spedd  Coaditiaa  Sa.  fZ(9M 
CbmactaHaticCaafMaaDe  Determination  by 
Handling  QfKditleelUitatsSyatem  for  BFCS 
fJMftag  Cases  Note  that  Spedd  Conation  Se 
is  also  te  heo  of  |2&e72(c).  The  safely  bdor 
for  die  pnrpoee  of  Spedd  Condition  l(bXl) 
above  te  determined  bom  complteiMy  widi 
Spedd  Coaditiaa  WSVWW^Bffectaf 
Electronic  Fligbt  ContmlSywIem  on 
SCruduTK  The  eefaty  tedor  is  a  fonctioo  of 
die  systen'a  probabiUty  of  failure. 

(c)  Command Stgnalintagrity:  te  addition 
to  coBvliance  widi  1 2&S71  of  die  FAR.  it 
mud  be  shown  teat  BedronicFli^Contrd 
Sydem  (BFCS)  signab  cauMt  be  altered 
.nnifi*f«H««Hy,  or  thd  dw  dtered  si^ul 
charaderietics  are  such  dMt 

(1)  Stahte  gate  and  phase  margins  an 
maiatainad  lor  aO  aendynamically  dosed- 
loop  ffigte  oontrd  systems. 

(2)  The  coBird  aufliorily  characteristics  are 
nd  depaded  te  a  levd  dwt  will  prevent 
continiied  aate  fligte  and  1*'m^*?b  Failures 
iriudi  rater  to  (1)  and  (4  above  whkfa  would 
odierwise  prerant  dw  airplane  bom 
continued  safe  flight  sad  landing  need  not  be 
cooddered. 

Otscussiott-ltshodd  be  noted  that 

(1)  The  wordteg  "dyiab  canad  be  ahered 
unintentianally"  is  used  te  this  spedd 
coodMioo  to  amphasiae  the  need  for  design 
measures  to  protod  the  fly-by-wire  control 
system  from  the  effsda  d  etectroma^ietic 
mtaference  (EMI)  aid  radte  frequency 
energy  (ItF).  fladiiatiaos  te  electricd  power, 
aoddentd  damage  caused  by  unoontained 
rotary  maAinery  debrte  (engine  bord  te 
addressed  te  i2S«»(d)  ddwFAR). 
euvironmentd  fadon  such  as  tonperature, 
locd  fires,  and  any  odwr  spurious  signals  or 
disruptions  that  affect  die  command  signals 
as  they  are  being  transmitted  from  dwir 
source  d  orig^  to  the  IHiwer  Control 
Actuators. 

(2)  A  gate  margm  is  die  minimum  diange  ta 
loop  gain,  at  nominal  phase,  which  resdts  te 
an  instebility  beyond  that  allowed  as  a 
rwidud  oscillation. 

(3)  A  phaae  margte  is  die  minimmii  change 
in  phase,  at  nnmiruil  loop  gain,  which  results 
to  an  imtfabiHty. 

(4)  Xonbd  aadmri^  t^aracteristics" 
rden  to  the  ability  d  dw  aoodynamic 
control  surCacas  to  Buve  dw  airplane. 

(5)  "AandynamicaBy  dosed  teop"  are 
tiioae  ulsawnts  (dadricd  signals,  cables, 
bellaanks.  etc)  which  conned  sensors  and 
mmiMiMi  aignate  to  dw  Po«rar  Control 
Actuator  that  moves  the  aerodynamic  control 
surface  (aileron,  spoiler,  stebilteer,  etc.). 

(d)  Powered  Control  Integrity:  ta  addition 
to  compliance  with  dw  requirements  d 
i  2SJI71  d  the  FAR.  dw  airplane  control 
system  mad  be  designed  to  aUow  for 
continued  safe  flight  and  landing  after  any 
failure  condition  to  the  flight  criticd  powered 
system  which  is  not  shown  to  be  extremely 


improiMble.  unleas  it  is 
whofly-anrsiated " 
itoelf 
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thatwodd 
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(e)  Maximum  Control  Soifaee 
Diaplacemeat 

(1)  te  IteBdiiBiilIiiiri  wite  1 2&5n(cKi) 
d  dw  FAR.  the  eiipteBe  to  asaumed  to  be 
flyii«  te  alaedy  levd  fli^  (patet  A.. 

1 2US3(b))  and.  except  aa  HmMad  by  dtet 

effort  te  aooordanoe  wtth  f  2MSr(b).  dw 

pitdiing  oontid  tomoved  toobtata  the 

extreme  positive  (nose  up)  pMcfaiag 

accderattoa.  The  aMxtaim  pemibis  elevator 

deflacrtous  r  nauasatiiiri  by  du 

Fligte  Control  System  (BFCQ  i 

<  <wisinarBU  < 

mosli 

dynoiici 

applicant  dw  I 

ddwairplanei 

deterateuag  dw  tail  teed,  i 

vrfaicfa  ooow  sufaaaqneBl  to  I 

acceleration  et  tlw  cedeidyevtty 

exceeding  the  asaximam  poeMive  udt 

manenvetteg  load  iattoi.  n.  aaed  not  be 

considered.  H  should  dao  be  edabUshad  dwt 

"'*'«•"— ^  ln«a«  ImJiMwd  By  the  System  itaeif 

(e.g.  dmpt  dwnges  te  orders  made  poasdite 

by  dedric  radwr  dwn  mecfaanicd 

oombinatiua  d  diDefent  inpute)  ere 

acceptably  accounted  far.  up  to  V^/M*. 

(2)  ta  lieu  dcoaipbanoe  widi  1 25J40(a)  d 
dw  FAR.  dw  foUovring  cunditions.  speeds, 
spoiler  and  aJterondeflecttens  (except  as  the 
deflections  may  be  Iteuted  by  pdd  effdt) 
mud  be  uawidHud  te  roaibtestinn  with  an 
airplane  load  factor  d  nro  and  d  two-thirds 
of  dw  poddve  manenvertai  teeter  used  te 
design,  ta  determining  dw  required  aOeron 
and  spoiler  deflections,  dw  torsioad 
flexibility  d  dw  wteg  mad  be  considered  te 
accordance  widi  1 2&aoi(b).  It  should  dao  be 
estabUslied  dwt  maneuver  loeds  teduced  by 
die  system  itself  (eg.  afarapl  dwnges  m 
orden  made  poedbte  by  electric  ralher  tiian 
myrlMtfir"'  coarfiinatinn  d  ddferent  inpote) 
are  acceptably  accounted  lor.  up  to  Vg/M*. 

(i)  Conditions  oorrespoodiag  to  steady 
rontag  vdodtias  must  Iw  imestigated.  ta 
cHditton.  oooditioiw  uuresponding  to 
maximum  aiigular  accelaration  sraat  Iw 
tavestigated.  The  tavestigstion  auwt  indnde 
the  iMirfmiim  possible  ailerau  and  spoiler 
ddlectioiw  coauBanded  by  tlw  SCS.  using 
the  mod  adverse  system  toterancea.  For  dw 
aivgular  acoderatian  conditioos.  sere  rdliBg 
velodty  may  be  assnmwl  te  the  abawior  da 
ratiood  time  histaty  investigation  d  dw 


Hi)  At  Va,  sadden  deflection  d  dw  aileron 
and  spoiler  to  the  maximum  poasibfe 
podtioos  are  assamed. 

(iii)  At  Vc.  the  aileron  and  spoiler 
deflections  must  be  that  required  to  produce 
a  rate  d  roll  not  less  than  that  obtdned  te 
paragraph  (ii). 

(iv)  At  V»  the  aileron  and  spoiler 
deflections  mud  be  that  required  to  produce 
a  rate  d  roll  not  less  dwn  ooa-third  d  tlwt  ta 
paragraph  (il). 

Discuaaion:  These  spedd  oonditiaos 
require  the  manufacturer  to  consider  the 
critical  deflection  rates  and  deflections  ol  the 
control  surfaces,  considering  the  entire  A320 
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flisbl  oontral  lyilani.  m  oppoMd  lo  oohr  llM 
pUot's  input  wMii  dMMMMtraliag  ooaipaaiic* 
w<th  II  2S.»1  and  25.340  of  tk*  FAR. 

Z  Aetiw9  Coitlrok. 

In  mkUtkm  to  cowphaiw  wttk  iIm 
■tiwchwl  raqulrviiMiila  of  Subpart  C  aad  D  of 
dM  PAH  tiM  alrfrwM  mmH  ha  dwlgmd  lo 
I  Um  crilarta  In  Ihia  aomdi 

dhficnd  IdIo  two  ( 
Hotic  Critarto!  Iwttt  cHtwta  w 

.  Tha ot>|acti«« oIiImm crttvta  to  to 
ooatroL  in  a  oonatotoat  way,  llw  rtok  at 
cauatraokic  (tnictanl  liUara  aMOdatod 
witk  aadi  faihira  ooodlttao. 

'  cntana:  Tka  purpoaa  of  <ka 
r  Gritaria  to  to  a 
)  dM  baaic  Gritoria  BMy  aol  ba  I 
I  to  akaok  ewtoto  ■ttoattoaa  wMek  art 
I  raaltotlc  but  bo(  oovarad  to  ika 
I  laqair— unto.  Tha  practoa  aaad  for 
addldanal  wqairwita  iModitod  w(di 
thaaa  critorta  and  dMir  laval  of  aavority  wiU 
dapaod  oo  Iba  tanalthrlty  of  tba  alrpiaaa  to 
dwoa  TUfa^Mtt^Tiw  and  oa  dw  mnrhiatnii  dtol 
Ibaaa  praMaaH  aajr  •bow  dM  alrpiaaa  to 
bava  a  low  lovol  of  tafaty  coipaf  d  to  aa 
I  wMboat  acdva  Bi^i  coetrola.  IWao 
'  Gritorto  wtU  lom  dM  bada  of 
fosalrad  iavaadfattoM  to  ba  pwionaad  by 
tba  aaiMfacnirar  and  wUI  ba  tvabtotod  by 
dw  carttflcaikMi  •adMrtttaa. 
(a)  Baatc  Critaha. 

(I)  With  tha  ayatam  opanttva. 

(U  Datarwumotion  of  limit  hada.  liatt  loadb 
Bwal  ba  doiUod  In  all  oomal  oparatlng 
oonflgarattoaa  of  dw  tyatooM  tntm  all 
datonalntotlc  Uoill  toad  ooadldoiw  tpadflad 
to  Pati  a,  toktog  tato  aoooaDt  any  ipadal 
baaavtaf  of  WKa  •yatoiH  or  aaaoctotod 
raacttaaa  or  aay  aiVict  on  dw  sliactufal 
pwforMOBM  of  dM  alrpiaaa  wbkb  awy  oooar 
■p  to  UtoU  loada.  hi  particalar.  an  itpilfloaal 
■onHnaarity  (larndynaaik.  ■■oornHi.  rato 
of  dtoplaca—t  of  coBtrol  ■arfocaa.  and  aay 
I  Uaat  nanUnaartttoa)  auat  ba 

(II)  Load condittona  dafinmd am  a  atotiatioal 
AoiiML  hi  caaaa  wbata  MiiMloa  Aaalydo  to 
aaad  far  ooBdaaoaa  tarttotoaoa.  all  Iba 
■yatoBM  (aUara  coodldaaa  ■aoodotod  with 
dMlr  probabUlty  muot  ba  aoooantod  far  to  a 
rattooal  or  oonaanrathra  mannar  to  onfar  to 
oMora  Ibal  tha  probability  of  axooadtaw  dM 
MtoH  load  to  act  hi^v  dMa  far  aa  airplana  of 

I  wIdHNit  aa  acdva 


(hr)  MM^MohtMa  a6iwt  limit  load.  WhM 

boyond  hadt  loada  (a^  •aturadoa),  aa 

I  of  Ibo  oafaty  factors  aay  ba  foand 
'  to  ordar  to  oaaara  a  protoctfton  of 
I  bayond  tba  Uailt  conditiaao 
tbia  to  aa  atrpiana  not  aqatopad  artdi 
,  taklot  toto  acooaat  Aa 
phyaial  Uadtoboaa  of  Iba  airplaaa 
oaUbUobad  to  a  coaaarvadya  way.  It  miwt 
aiao  ba  ibowB  dML  brtwa—  Had!  load  and 
\A  daaa  bail  load.  oonUnaarMaa  to  Iba  toad 
allavtaUoa  Aaactka.  indadiag  aaroalaatle 
afhcta.  will  MM  roault  to  a  raaUor  load 

ball  toad  daa  to  load  aOavtodoa. 
(2)  With  dm  ijalia  it  failara  oomditiom. 

(I)  WarahMi  aaal  ba  provMod  to 
annanrtato  ma  ajttolanoa  of  failara  landlHoao 
wblcb  atbct  Iba  otiaclaral  oapabibty  of  dM 
aliplaaa  aad  farwbidilba  aoaocialad 
fwiiiclion  In  ftinvoftHMMS  obb  m  i 
by  Mitabfa  ttgbl  badtottona  Paikra 

OOOGMOBC  WMGB  wlKt  QM  BtfVGtWU 

capabiUty  of  tba  airplaaa  and  far  which  I 
to  ao  Mdtobla  ooapoaaadag  flUM  Ihaitodoa 
aaao  aoi  oa  aananciawQ  la  ^la  m^n^waw, 
DW  aaM  iM  oawcwa  aaava  aa  nan  npn. 

(II)  la  addiboa.  dw  foOowliv  condlHoBo 
aaat  ba  aat  far  all  faUaro  oooditioaa  aol 
■howatoboaxt 
bavaaal 

(A)  At  ato  atato  of  aocanwoai  Slarttag  I 
1-«lavalll^( 


•afaty.  to  oblala  altiaato  loadk ' 
widioal  dM  1.8  factor  awal  alao  ba  inchMlad 
to  tba  doaaar  lotoranca  ovahiaUoo  raqaliad 
by  1 2ftjn(b)  of  dM  PAR.  if  dM  faihiro 
oonditioa  to  probabla. 


FKIW 


1.0 


to  rlitoraini  Iba  loado 
allhadBMoffaifara 
Italy  aftor  failaa. 
(/)  Tba  airplaaa  aaal  ba  abia  to  wtdwiaad 
faadii  aaMpMad  by  a  U  factor  of 


(7)  A  fluttar  and  dl»arpMica  iuatificatloa 
aaal  ba  BMda  in  aooordanoa  with  paragraph 
(2Nli)(B)  appUad  to  failure  conditiotu  not 
shown  to  ba  axtranaly  iaprobabfa.  For 
failura  rondlttons  which  rooah  to  spaad 
incraaaaa  bayood  VC/MC,  Iraadoa  froa 
flattar  and  dl»wgsuoe  must  ba  sbowa  to  lbs 
spaads  todicatod  by  parapaph  (2)(ii)(B)  widi 
VC/MC  roplaosd  by  dM  maxtonai  spaad 
obtalaad  during  tba  above  raaliatic  soanarto. 

(B)  for  caBiinuatNM  c/Xte/Z^pkt  Tha  naw 
airpluM  ooaAgaraUoa  aad  aaaoctotod  lUghl 
Uaitotiana,  If  aay.  amst  ba  takan  toto  aoooanl 
and  tha  Jairtifloatloa  auat  oovar 

(7)  A  saiac  oin/ faaidba/ strw«<A 
atUmtamtiatian.  Tbaaa  ln*sstljstlniM  auat 
laka  toto  accooal  dM  toads  todaoad  by  dM 
failara  oonditioa  (rsaaniag  froa  aay  slngw  or 
ooabiaalloa  of  syatoa  hdaiao  aol  shown  to 
IM  axnaaaiy  BiprooaDM)  a  laoaa  caaas 
whsrs  thaaa  faads  wUI  oonttaaa  op  to  dw  aad 
of  dM  flight  In  combinadoo  with  tha 
dataradnistic  limit  conditions  spactftod  to 
Part  25  (as  SMnaavars.  discreto  gnat  dsaiya 
savanpa  far  ooallaaoas  lurbulaaoa,  ate) 

(/)  Par  tha  static  atrai^  sabatanttadon. 
aach  partaf  the  structura afbctad  by  failura 
of  Iha  IPCS  aaal  ba  abfa  to  widHlaad  dM 
abova  spactftod  loads  airidpliad  by  a  factor 
batwasM  1  aad  II  dspsadh^  ua  Ihs 
probabWly  of  Iha  faihaa  ooadidons.  The 
factors  showa  to  Iha  faUowiag  llfBia  aay  ba 


Vtr*  io-«        to-* 

Pratabllfty  of  fMtart  (ptr  feow) 


(2)  PhUar  aod  dhmiganca  aubatantiatioa. 
Doa  to  High  Spaad  holactioa.  dM  spaad 
aai«to  halwasB  VC  and  va  coapared  widi 
an  airplaaa  withoal  sack  protoclfaw.  ouy  be 
icdaoad.  Thaafoi*.  ooBipiiaBos  with 
i  2Sj8a8(d)  Bust  ba  diown  to  a  speed  of  1.15 
VC  ar  to  VD.  whkheifer  to  yeatar.  Hoarever. 
at  aidtadaa  where  VD  to  limited  Iqr  Madi 
number.  ooapHaaceaia^be  AoamtoMDor 
ktC  +  jOB.  wfaichevar  to  gteater.  Tlw  faflsafe 
flutter  spaad  at  any  aMtude  aead  not  exceed 
the  vdae  of  VD  that  would  result  from 


lOO 


compliaaca  wiA  i  2SJ»(b)  widtoot  Ugb 
speed  pretoctiaa  la  addition,  a  aurgto  up  to 
20%  above  VD/kia  depeadii«  oa  dM 
probability  of  fathn.  aaat  be  provkled  far 
any  systaa  fahaa  ooaditioa  aSBCtlBg  the 
EFC&  dM  Load  Allevtattoa  FtototiOB  (LAP), 
or  High  Spaad  l¥otocttaa  fancdoo.  For 
probaUe  faHan  eaadMoes  which  aflFect  the 
Hi^  Spaed  I¥otaolion  faa^doa.  dds  vahw  of 
VD/MD  aaal  be  dM  pwtioolw  vafaw  definad 
for  thu  hilore  oonditioa.  The  margins  shown 
to  die  foHnwiag  Bgare  aay  be  used. 
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(3)  Dimtaga  pnpagatioa  aubttantiatimt  if 
dw  dae  Mnly  to  be  spsnt  to  dus  failure 
coadMtoa  to  aol  saaB  oooqMred  to  the 
dnmags  propagslton  period,  or  if  dM  loads 
indaoed  by  the  faihae  condition  may  have  a 


!»••  lO-»  10-J 

»r«ba»nity  9t  failara  (ptr  hoar) 
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(iii)  StnMth  rat/uiramanta.  Hm  airplane 
aaal  aaat  iha  strsngth  raqairsnHatoaf  ftit 
28  (stodc  strsaglh.  residBal  strsagdi)  wi^ 

ltoPBf128to 


MnnM  ttbow. 


J/QPor  (tractare  affactod  by  fadara  of  dM 
PCS  aad  urHh  stractaral  daaajs  to 
oombinatioa  wHh  Iha  VCB  faOars 

I  a  factor  bbsI  baappitod  far  as 
ttotholoadlBBsadfardM 
Jaatlllcatioa  of  the  eirplana  wttboat  systaa 
hilwa  oonditioii.  to  any  case,  tiw  raaidaal 


be  at  toast  H  of  the  gaol 

kaM.ooadiiMadwldidM 

oabta  dUhnadd  prasaan 


laopagstJoalfaaalfaaagBctoaflhaparlicBiar 
failura  rwnditioB  aast  bo  sddiaaed  aad  dM 
niriaapnnrtii^  iiMpertinn  inlsnrsto  sdjiislnrt 
to  adsqastely  cover  dds  sitasdoa. 

(C)  iCaowB /biifar*  condVlaaBS.  The  airplane 
may  ba  considetad  to  ba  airarorthy  to  a 
Si-stem  failara  coadilioa  which  redaoes  dM 
stiuctoral  parfomaaoe  if  dM  aSsoto  of  flight 


to|28.an(b)ofdM 
•trangth  factors  shown  to 
Bgnrs  may  be  used. 


>  coadiUoM.  allow  the 
airpfaaa  to  aaat  aH  Rsrt  28  siractnral 
.Iteooasaqaeacasef 

I  faihoee  SHMt  also  ba 

(b)  Sunpliiawinlnry  CWtorw. 
(1)  ilaeJKstie  CasmsMi.  Realtotic 
repreaantattoaa  of  gasi  and  laniulenoe  mast 


be  aocounlad  far.  TUs  to  both  to  provide 
confidence  ftat  derign  assunqitions  bated  on 
idealized  torbalenoe  arill  not  lead  to 
optimistic  estiBMtes  of  the  depee  <rf  load 
alleviatioa  likely  to  be  achieved  and  to  avoid 
unaaoessaiy  ooaslraiiits  oa  ooolral  system 
desiyi. 

(2)  A  vaUability  ofoontml  tmthority  aod 
power  aupply  to  ooiatmlayateaia.Kiefiftata 
power  sivpty  to  the  coaliol  systaaa  (04., 
hydraaUc  powar)  aad  adeqaato  control 
authority  aaal  be  availaUe  for  load 
alleviattoa  aad  fli^  ooatrol  ander  realtotic 
condidoas  of  aevare  tarbulenoe.  klaneuvers. 
gusts,  and  coabinatioas  of  SMiMuvers  and 
gusts  anal  be  considered. 

[3)Effectaofooaltxriiiq>utoaloaihm 
turbcifance  ne  effscte  of  loads  induced  by 
control  activity  dnriag  fli^it  in  turbulence  on 
the  LAP  effeodvenoM  to  reducing  the  total 
loads  to  turbulence  must  be  asscased. 

(4)  Syatem  KaUabiUty.  ff  da  systeau  prove 
less  reUaUe  to  servtoe  than  stiwinrid  far 


certification,  adtuslmeiito  to  aaintwiancf 
schedules,  load  levels,  and/or  operatiag 
limitations  may  be  requbed.  The  systems 
must  be  BMnitored  far  a  sufficient  period  of 
time  to  sabstaaltoto  an  adequate  level  of 
rriiability.  Detaib  of  dM  reliability 
verificatioa  prngraa  swat  be  baaed  on 
system  criticality  and  ths  dsgres.  of 
conservatisa  iahorcat  a  Iha  syalea  design 
and  analysia.  Periodic  rharlri  far  system 
reliabilily  nay  ba  wqaired  throughout  the 
service  Ufa  of  the  systaaa. 

(5)  Teat  demomaltatiom.  TW  parpoae  of  da 
test  daauasliadoa  to  to  Aow  that  da 
airplaiM  meeta  the  lagutotary  reqaireaanta 
by  carrying  oat  parfanaaoe  aad  fadt  teste  at 
selected  ooadiliaas.  The  teste  shall  iadada. 
in  addition  to  daae  narsMlly  raqaacd  by  Pari 
25.  the  f oHowiag  I 


!to 
I  must 

be  sisdarfy  veriitod  by  testa,  unless  these 
condilioiis  are  shown  to  be  exlieiuely 
improbable. 

(ii)  Manenvcring  to  liarit  load  factors  or 
load  factors  whiui  produce  u^t  wiffetiiig  at 
both  low  speed  and  U^  speed  snst  be 
explored  for  system  eWsclivanees. 

(iii)  If  da  airpfara  to  propoaed  to  be 
di^tcfaed  adih  failnres  to  the  BFCS  (MEL 
configurations).  Ihe  testa  described  to 
paragraph  (i)  above  mast  indnde  selected 
conditions  m  the  MEL  configaratioiL 

(iv)  An  ana^rtical  or  test  avahatian  must 
be  made  to  detendne  that  EFCS  signato  at 
various  frequencies  arill  not  cause  structural 
feedback  randtiag  to  control  qrstem 
instability.  The  freqasncy  range  aaat  include 
the  hi^iest  and  lowliest  ftvqarnriri  (including 
system  failures  not  sfaoum  to  be  exUeaiely 
improbable)  aduch  result  to  aovaaent  of  a 
control  surface  and  the  loweat  stracUaal  or 
rigid  bodly  freqaeacgr  af  the  airplaaa.  The 
effscto  of  strudaral  daaay  censidared  ander 
i  1 2SJ71 04  and  (e)  auat  be  indadad.  Ha 
investigation  aaat  cover  all  pointa  to  the  v-n 
envdope. 

The  faUowiag  definittons  apply  to  the 
teinH  as  thay  an  aaed  a  thto  special 
condition. 

1.  S(nic<ara/^ef^bmHaM3a  Capahibly  of  the 
airplaiM  to  BHet  the  laqidrementa  of  Pert  2S 
relating  to  sliaUaas. 

2.  Flighf  Uaiilatmn  liaitstimn  which  can 
be  applied  to  the  airplane  flight  oonditkas 
followa«  an  iB4l^  oocanaaoe  aad  adach 
are  indndad  a  the  fKghft  saaaL  (&g..  spaed 

coaditianB.  ale.). 

3.  OpemtJanallimmtaUoma.  LhnitatioM. 
indudUng  flight  liaitslinas.  which  can  be 


UMI 


JH^  fc^wl  li^-ttr  /  VoL  U^^iu.  17/  PikUy.  Jammy  ZT,  1980  /  lUl—  aad  lUfuhtfaw 


•OBli^  10  liM  aitpiaM  opOTaMai  oonditioM 
b3bM«ip«ldi  (a^  payioMi  IMIaMaM). 


ilyfobabta. 


liMl  la  aaloMModhr  apylted  by  dM 
wHk  Mm  pMaTa  pMek  ooMrol  a< 
■nrbaradaoad 


tfMMadlbr 


.HlaadvlMbialoaMliM 
baatefor*awkolaofllM 
lahaf  nay  ba  ooMtdarwl  for 
•tnKtMal  hllaraa  whtek  tvould  aot  piavaal 
ooallwMd  aafc  flt^  aad  laadta«. 
(c|  rw*«  J^aM/ Ai/lwltaa.  la  Mas  of 

I  «»<lli  I  AJM(bN1)  of  dw  FAR.  if 
Btralayalaa 
whtak  acft  aalonaltedly  to  tiMlato 

MfOra  MM  MM  of  QM  Sv 

■padflad  IB  I  iaJM(bN1)  Ite  9«al»  «f  tiM 
■paada  naaMi^  horn  tha  falhwHi^ 
ooMMttomaMybaaaad 

(I)  Ptaai  as  laMal  ceadlttaa  of  sUbUtiad 
flifbt  at  V JKC  *a  alrplaM  la  apaal  ao  aa  to 
tola  up  a  aaw  BMm  pa*  7 J  diywa  boloar 
dw  laillal  padL  CoBboi  appMcatloB.  ip  to  Ml 
aatboHtv,  la  aMda  to  try  and  aalatala  thia 
aaw  ngjit  patk  TWanty  aaooadi  after 
iBltladM  dto  ipaat.  aaaaal  lacoipanr  !•  aada 
at  a  laad  factor  afUg  <dL»y  I CBilifittoa 

aatoiBatioaUy  appltad  by  dw  ( 
pUoTt  pitek  ooatrol  at  navtnL  Tba  i 
tocraaaa  oocarrtag  to  thIa  manaavar  say  ka 
oatoatalad.  If  raUabto  or  umiaartaM^a 
aarodynamlc  data  la  aaad.  ^wai.  aa 
ipactffad  to  I  IS.l7a(bNlNiv)  «f  ^  'Alt  to 
to  toada.  at  wbkk 
■adtoaaaafpUol 

OOBIIOiIm  wO0  OBVIOM  BMy  DO  MMBO& 

(U|  rroa  a  apaad  baiow  VJkC  widi  | 
to  aMiniato  atabUlaad  tovai  fll^  at  this 
tha  alrptoaa  la  apaat  ao  aa  to 

Ikro^  V./M,.  at  a  nigbl  padi  IS 
baloar  dto  talttal  padi  (or  at  dto 
aaa  down  alHtada  that  dto  ayatai 
wUl  panoit  widi  fall  oontrol  authority  If  laaa 
tt  dagraaa).  Racovary  aay  ba  talttotad 
woomfa  aflar  oparatton  of  htoki 
attttoda.  or  odtor  afarttag  ayatoa  by 
appMcattoa  of  a  toad  factor  of  U  g  (04 1 
aooatorattoa  tocraaaa),  or  aodi  yaalar  I 


looacfl 
pcrtOOuOOOl 
A  iliBilar  lo«al  of  toto^tty  I 
todfaraPADK< 
aU  dlipatoiMbfa  atotoo.  nfa  lavoi 
of  raltoUitiy  far  tka  baa  of  thntot  coBtrol  OB 
oaa  aagtoa  «(■  foaoM  to  aa  overall  airpfana 
wMimity  dtot  to 
todwidi 

llw  MmeoadHtaM  ^atecMteto  to  tba 

•I  aJOl(c)  told  aJQKb)  aitooM  act  loaaH  to 

flflflf  OOBttol  OWtlHI  MBClflOBB  wOf  flSO  i 

dtot ««  crMcal  to  ooadBoad  ( 

dtot  ara  totally  dapandat  ba  PADK 
rababilHy  to  aaat  dto  obfocthtoa  of 
I  »tMi(bNl).  Sovoaa  of  taiotaMltaa  wddch 
toordartoaatobitoha 
ittoaofiahaNWty 

afMfco 

ngM.cto.)i 
cfai 
PACK  ooaU  tovohto  toadkr  todto  li  • 
atodlar  toatoUattaa.  adUtarv  anartaaeo  of 
Hka  taatoUadoaa.  or  poaaUdv  tdaatical 
iaatallattoaa  oa  odtor  aircrolt  fa  aack  of 

ofi 


bydwtooaa 

aadtypaof  I 

•arvtoa  avafaattoa.  Tha  mintaaoai  dtopaich 

coaflgnration  wlU  have  to  ba  taken  Into 


(b|  Bn$itm  Thnmt  taws  During  Aulothrmt 
S>«toai  O^arattan.  to  baa  of  oooapilanca  wllb 
I  ai.l143(c)  of  dto  PAR.  H  towt  ba 
aatobUabad  by  aaalyato  aad  laat  dial  tha 
AaaO  aaloatotlc  dtfaat  ayataat 

(1)  Provtdaa  ada^urta  curat  for  dto 
fllgblcraw  to  tooaHor  thnnt  diainii  widwat 


icapabllHyfar 
r  to  laoogafaa  a  toatfaaeltoa  or 
I  of  oporadoB  aad  take 
carractiva  atttoa  wtthoat  tha  aaad  far 

far  dto  nghtoraw  to 
ovatrtdatha 
aad  regain  ratain 
■ml  of  aagM  thraat  diroagh 
lofik 
ta|ai.77i(b)ofdtoPAR. 
(S)  nvvldaa  vtoaal  coca  far  aay 

,  aad  pwwklaa  vtoaa!  and 


H) 


raltoUy  aad  doaa  aot  aUow 
of  aay  approvi 
It  dtotog  acnaal  ayaton 


(S)  CotoaHanta  wHh  pararapito  1  dtrmigb  S 
•bova  ritoJi  fadada  coatodwaltoa  of  fauha 
wMda  Ika  Mtotoattc  Araat  ayatototoMch 

oRto^aaa  dwh«  critical 
■eh  aa  takaoft  approach 
aad  landtag. 

(c)  Display  oflSfwmphnt  Parame^n.  In 
addittoa  to  ooaiphanoa  with  tha  laquiranianto 
of  M  a.lJOB.  2ft.UXl.  aad  a.lSS7  of  dto 
PAR— 

(1)  Tba  potoarpiani  paraawtar  diaplaya 
raqakad  far  oarttffaatioo  nuat  ba  arranged 
aad  toofatod  tnm  oack  othar  ao  dtot  no  aingia 
fanh.  faifara.  atolfanctioe.  or  probabto 

I  of  faihiraa.  of  any  (yataiB  or 
m  that  afhcto  dia  diaplay  or 
aocaracy  of  aay  propnlaiaB  ayataai  paramalar 
far  oaa  aaglaa  ahall  raaolt  In  tha  permanent 
loaa  of  diapfay  or  advereety  aflect  dta 
aoairacy  of  any  pararaeler  diaplay  for  tha 


(2)  No  itagfa  faalL  failure,  or  malfunction, 
or  probabfa  coaibinationa  of  faiiuraa.  shall 
raaak  to  Ika  permanent  loaa  of  diaplay  or 
■dveraaly  amct  die  accuracy  of  mora  than 

I  unit  parameter  display  for  any 


(I)  CoaOitaatiaaa  of  faihiraa  which  wowM 
reanh  to  the  diaplay  of  hasardooaly 
■Islaailliig  tafbnaatiaa  far  aay  powerplant 
paraaator  that  afTacto  mora  thaa  oaa  engine 
■aet  be  extreawly  Improbebto. 

(4)  Back  powerplant  paraaaater  display 
raqalrad  far  oertificatioa  dial  la  Dot 
ooatinaoaaly  dIapUyed  anist  have  an 
oparadi«  Uadt  or  dwaahold  eaUbliahM  so 
dtot  the  approprtoto  eagtoe.  auxiliary  power 
aait  (APU).  or  fuel  system  parameters  are 
aatomaticaUy  diaplayed  for  any  oonditioa 
that  raqatraa  JBaaadtoto  crew  awareneaa.  fa 
addltioa.  tkoae  paraaaater  diapUys  must  ba 
Bianually  selecUble  by  the  flighlcrew. 

(5)  For  deaigna  incorporating  shaiad 
diaplaya.  tha  aagfae  parameter*  must  have 
higlMr  display  priority  for  concurrent 
propulsion  and  airplane  system  fsilures. 
nnlma  It  la  shown  that  crew  attention  to 
another  propulaioa  or  airplane  system 
display  is  more  critical  for  continued  safe 
operations  of  the  sirplane.  If  the  engine 
parameters  are  not  concurrently  displayed,  it 
auial  be  eetobliahad  that  this  condition  does 
not  laoperdiie  the  safe  operetioB  of  the 
aiipiaoa. 
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(e)  Propulsion  system  parameters  essential 
for  determining  the  healdi  and  operational 
stotus  of  tha  anginea  and  for  taking 
appropriate  collective  action,  including 
engine  restart  muat  be  automatically 
diaplayed  after  the  kMS  of  normal  electrical 


shielding.  That  threat  has  the  following  field 
strengths  for  the  frequency  rangea  indicated. 


(7)  If  individual  fuel  tank  quantity 
information  is  not  continuously  displayed, 
there  mnat  be  adequate  automatic  monitoring 
of  tha  fuel  aystem  to  alert  the  crew  of  both 
aystem  malnmctions  and  abnormal  fuel 
management 

Diaauaioiv  Section  25.1305  spedries  the 
required  powerplant  instruments.  Section 
2S.1321(c)(2)  requires  that  powerplant 
inatramants  vital  to  tha  aafe  operation  of  the 
airplane  muat  be  plainly  viaible  to  the 
approprtoto  crewmembers.  and  1 25.130S(a) 
requirea  that  the  powerplant  instrumento 
function  properly  and  perform  their  intended 
functiona  under  any  foreaeeable  operating 
condittoa  The  instruments  function  properly 
if  they  accurately  disfriay  the  required 
parameter.  The  inatrumenta  are  oonaidered  to 
be  performing  their  totended  function  if  they 
are  diq>layed  when  the  crew  needs  diem  to 
determine  the  health  or  operational  atatus  of 
the  engines,  or  to  monitor  correct  fuel  system 
operation.  Any  foreseeable  operating 
condition  encompasses  the  entire  range  of 
normal  airplane  and  engine  operation,  as 
well  as  en^ae  or  airplane  system  failures. 
Vital  powerplant  instruments  are  not  plainly 
visible  to  dto  appropriate  crewmembos  if 
they  are  not  being  displayed. 

4.  Protection  FrxMn  Lightning  and  Unwanted 
Effecta  of  Radio  Frequency  (RP)  Energy. 

(a)  fa  tha  abaenrB  of  specific  requiremento 
for  protection  from  the  unwanted  effecto  of 
RF  energy,  the  following  apply: 

(1)  Each  electronic  system  which  performs 
critical  functions  muat  be  designed  and 
inatallad  to  ensure  that  dw  operation  and 
operational  capabilitiea  of  theae  critical 
systems  are  not  affected  when  the  airplane  is 
expoeed  to  externally  radiated 
electrama^ietic  energy- 

(2)  For  die  purpoae  of  this  special 
condition,  critical  functiona  are  fiinctioiu 
whoae  failure  would  contribute  to  or  cause  a 
failure  condition  which  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Discussion:  It  ia  not  poasible  to  precisely 
define  the  RF  energy  to  which  the  airplane 
will  be  exposed  in  service.  There  is  also 
uncertain^  concerning  the  effectiveness  of 
airframe  ahielding  for  RF  energy-  Baaed  on 
aurveys  and  analysis  of  existing  RF  emitters, 
an  adequate  level  of  protection  exiats  when 
compliance  with  the  above  apecial  condition 
is  shown  for  dto  fiekl  strengths  specified  in 
either  paragraph  1  or  2  befaw: 

1.  A  minimum  RF  direat  of  200  volte  per 
meter  average  electric  field  strength  from  10 
iCHZtoaOGHZ. 

a.  The  threat  must  be  applied  to  the  system 
elemente  and  their  asaodated  wiring 
hariMtsatTS  without  the  benefit  of  airframe 
ahielding. 

b.  Demonstration  of  this  level  of  protection 
la  aatebliahad  through  system  teste  and 
analyaia. 

2.  An  alternate  means  of  compliance  is 
presented  which  considers  the  effect  of 


Fiequancy 

AMarage(V/ 

Peak(V/ni) 

10  KHz-3  MHz 

3MHZ-30MHZ 
30MHE-100MHZ 

100 

1.000 

100 

200 

2.000 
2.000 
000 
2.000 
IjOOO 

100 
100 

lOOMtte-aOOMHl 
200MHI-1GHZ 
1  GHr-?nHr 

3.000 
8.000 

2QHi-f  QHr 

14.000 

8GHZ-10GM 

lOQHr-'On*^ 

14.000 
8XX» 

To  eataUiah  the  valuea  to  paragraph  2 
above,  an  analyais  was  performed  using  a 
model  of  U.S.  air^Moe  and  the 
Etectramagnetic  Compatibility  Analysis 
Center  (BCAC)  data  baae.  which  contains  the 
diaracteriatica  of  all  U.S.  emittera.  Thia 
analyais  aaaimtod  a  miiiimnni  separation 
distance  between  the  airplane  and  emittera 
as  follows:  to  the  airport  environment  250  ft 
for  fixed  emittera  and  50  ft  for  mobile 
emitters:  for  the  air-to-air  environment  50  ft 
from  toterceptor  aircraft  and  500  ft  from  non- 
interceptor  aircraft;  for  the  ground-to-air 
environment  500  ft:  and  for  the  ahip-to-air 
environment  VOBO  ft  The  resulte  of  this 
analysis  were  dien  combined  with  the  reaulte 
of  a  study  of  emitters  in  European  countriea. 
The  above  valuea  are  therefore  believed  to 
repreaent  the  worst  case  levels  to  which  an 
airplane  would  be  expoeed  to  the  operating 
environment 

(b)  In  addition  to  compliance  with  the 
requiremente  of  I  i  25.581  and  25.954  of  the 
FAR  conoendng  lightning  protection— 

(1)  Each  elec&onic  system  whidi  performs 
critical  fimctions  must  be  designed  and 
inatalled  to  ensure  that  the  operation  and 
operational  capabilitiea  of  theae  critical 
aystems  are  not  affected  when  the  airplane  is 
exposed  to  lightning. 

(2)  Each  electronic  aystem  which  performs 
essential  functions  must  be  protected  to 
ensure  that  the  operation  aikd  operational 
capabilitiea  of  these  eaaential  functions  can 
be  recovoed  automatically  or  by  simple  pilot 
actton  after  the  system  has  been  expoeed  to 
ligtiHiing.  Fault  annundation  must  be 
provided  if  crew  action  is  required. 

(3)  For  the  purpoae  of  thia  qwdal 
condition,  die  following  definitions  apply: 

(i)  Critical  Functions.  Functiona  whoae 
failure  would  contribute  to  or  cauae  a  failure 
condition  which  would  prevent  the  contmoed 
safe  flight  and  landing  of  the  airplane. 

(ii)  Essential  Fuixtions.  Functions  whose 
faUure  would  contribute  to  or  cause  a  failure 
condition  which  would  significandy  impact 
the  safety  of  the  airplane  or  die  ability  of  the 
fligjitcrew  to  cope  with  adverse  operating 
oonditiona. 

DiscuaaoK  The  current  airworthtoeas 
regulationa  addreaa  lightning  protection  for 
fuel  vapor  ignition  (i  25.964)  and  for  damage 
caused  to  the  structural  and  ddn  detaila  of 
the  airplane  (i  25.581).  However,  application 
of  the  design  requiremente  of  theae  rules  does 
not  provide  an  equivalent  level  of  safety  to 
fly-by-wire  appUcationa  when  compared  to 
the  traditional  doigns  which  utilin 
mechanical  means  to  connect  the  flight 
controls  and  the  engines  to  the  flight  deck. 


The  following  "direat  definitioa"  to 
propoeed  as  a  basis  to  sua  to  demonatrating 
compliance  with  this  spedal  ooadittoo. 

The  lightning  current  waveforma  defined 
bdow.  along  with  the  voltage  waveforma  to 
)AR  AMC-86  or  Adviaory  Circular  (Aq  20- 
53A.  will  provide  a  consistent  and  reaaonaUe 
requirement  tvfaidi  it  acceptable  for  use  to 
evaluating  the  effecU  of  lightning  on  the 
airplane.  Theae  waveforma  depict  threate 
ttiat  are  external  to  the  airplane.  How  theae 
threaU  affect  the  airplane  and  ite  systems 
depend  upon  airplane  geometry,  the  system's 
installation  configuration,  materials, 
shielding,  etc  Therefore,  tests  (induding  teste 
on  the  completed  airplane  or  an  adequate 
aimulation)  and/or  verified  analyna  need  to 
be  conducted  to  order  to  obtam  the  resultant 
toteraal  threat  to  the  installed  systems.  The 
individnal  systems  may  then  be  evaluated 
with  this  internal  threat  in  order  to  determine 
their  auaceptibility  to  upset  and  malfunction. 

In  addition  to  the  use  of  the  Severe  Strike/ 
Restrike.  Component  A  or  D.  to  addreaa  the 
dired  eCfecte  per  AC  20-53A.  the  poasible 
effecto  or  upeet  that  an  avionics  system  or 
date  transmission  might  experience  needs  to 
be  identified.  To  evaluate  the  induced  efiiecte 
to  these  systems,  three  considerationa  are 
required: 

1.  First  Return  Stroke:  (Severe  Strike- 
Component  A  or  Restrike — Component  D). 
As  identified  above,  this  external  threat 
needs  to  be  evaluated  to  obtain  the  resultant 
totemal  threat  and  to  verify  that  the  level  ia 
auffidendy  bdow  the  equipment  "hardneaa" 
level:  then 

2.  Mii/£^e  Strode  fJosft.- A  lightning  strike 
is  often  composed  of  a  number  of  anooeaaive 
strokes,  referred  to  as  a  multiple-stroke. 
Althou^  multiple  strokes  are  not  necessarily 
a  salient  factor  in  a  damage  assessment  they 
can  be  the  primarty  factor  to  a  system  npeet 
analysis.  Multiple  strokes  can  indnoe  a 
sequence  of  transiente  over  an  extended 
period  of  time.  While  a  single  event  upeet  of 
input/output  sipials  may  not  affed  aystem 
performance,  multiple  signal  upaeto  over  an 
extended  period  of  time  (2  seconds)  may 
affect  the  aystems  under  consideration. 
Repetitive  pulae  testing  and/or  analysis  need 
to  be  carried  out  to  response  to  the  multiple 
stnAe  environment  to  demonstrate  that  the 
system  response  meeU  the  safety  obicttiva. 
This  external  multiple  stroke  enviroanseat 
consiste  of  24  pulses  and  ia  deecribed  aa  a 
single  Component  A  followed  by  23  randomly 
spaced  restrikes  of  V%  magnitude  of 
component  D  (Peak  Amphtnde  of  504)00 
ampe).  all  withto  2  secoods.  An  analysts  or 
test  needs  to  be  accompliahed  to  order  to 
obtato  the  resultant  toteraal  threat 
environment  for  the  sjrstem  under  evaluation. 

And. 

3.  Multiple  Burst  In-flight  data-gathering 
projecte  have  shown  borste  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short  duratiaa 
pulses  accompanying  the  airplane  lightning 
atrtke  process.  While  insufficient  energy 
existo  to  these  pulses  to  cauae  direct 
(physical  damage)  effects,  it  is  posaiUe  diat 
indired  efleds  resulting  from  this 
environment  may  cauae  upeet  to  aone  digital 
procesaing  systems. 
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ii  no  laafir  availaUa.  Tha  flightcnw  moat  ba 
alartad  '&f  auitabla  maana  if  any  dianga  in 
anvalopa  Uniting  or  mananvarability  ia 
prodnoad  by  ain^  or  Boltipla  failuraa  of  tha 
BFC8  not  shown  to  ba  axtramaly  improbable. 

{3)  Abnonnd  Attitudm.  bi  caaa  of 
abnorawl  attituda  or  axcunioB  of  any  other 
fl^t  parametaf*  outsida  dia  protertad  fli^t 
boundariaa.  the  oparatian  of  die  BFC8. 
tnfrtwfHg  tha  automatic  protection  fnnctioas. 
moat  not  hinder  aiipiana  raooveiy. 

(b)  Angh-<^-Attack  Umitins. 

(1)  PAR  Fart  1,  §  IX  AbbnviatJont  and 
Symboh. 

(i)  b  ttaa  of  die  definitiaB  of  V,  ia  lA  dm 
fbllowii«  appUea  in  sobpaitt  B.  B.  F.  and  G  of 
PAR  a:  n^s  maana  tha  rafarenca  stalling 


DitcuMaioa:  Thit  calibrated  speed  is 
detennined  in  the  stalling  manenver  and 
enprossad  aa  \cuuxf  ^r&.  where  VajMii« 
the  spaed  occuning  where  Ct  is  first  a 
f— ■irim.mi,  and  Ngv  ia  tha  fli^t  path  normal 
load  factor  (not  greater  than  IJO)  at  die  same 
point;  Cl  can  be  expressed  as 


Nz«W— Fo  sin  (AOA-t-im) 


qs 


Cooditlona  aaaodatod  with  dw  detenninatloB 
of  tha  staffing  spaed  are  thoae  provided  in 
|2S.l(nofdieFAR. 

(U)  fai  lieu  of  die  definitloB  of  Van  given  in 
1 1.2.  die  following  appUea: -^M  maana  dw 
reference  stalling  qiaed  hi  die  landing 
coofiflitrstiOQa 

(iii)  In  Ilea  of  die  definition  of  Vai  given  in 
1 1.2.  the  following  appUea:  '^■i  means  the 
reference  stalling  qieed  in  a  apedfic 
configuration.'' 

(iv)  hi  addition  to  die  definitioos  given,  die 
following  alao  apply: 
"Vav  means  die  steady  landing  approach 
speed.  seleOtod  by  tha  applicant  far  manual 
landing,  for  a  defined  landing  oonfignration.'' 
"V^  meana  die  mintimim  apMad  obtained  by 
conducting  a  atalUng  maneuver." 
"Vaw  meana  tha  speed  at  which  onaet  of 
natural  or  artlfical  stall  warning  occats." 

(2)  FAR  Put  2S—Alfwordilness  Standards: 
Transport  Category  Aiiplanea. 

(i)  In  lieu  of  compUanoe  wldi  i  2S.21(b).  die 
following  applies:  "The  flying  qualltiea  will 
be  evaluated  at  speeds  baaed  upon  the 
forwanl  CG  stalling  speed." 

(ii)  In  lieu  of  compliance  wldi  i  2S.103(a). 
the  following  applies:  "V«  is  die  reference 
stalling  speed  wldi " 

(ill)  In  lien  of  compliance  with 
i  2S.103(aH1).  die  following  applies:  "Stalling 
speed  deterained  at  not  greater  than  IOL£ 

Tabic  B.2 


throat  (NQIE:  automatic  go-aroond  thrust 
application  foatnre  mnat  be  itisiwgagsd)." 

(iv)  In  beu  of  compUanoa  with 
i  2S.103(b)(l).  die  following  appUea:  "From  a 
stabiUaed  attaint  flight  condition  at  any 
qieed  not  leaa  dian  1.16  V,  (or  speed  at  AOA 
protection  ooaet  if  greater)  nor  more  thao 
MO  Va.  apply  elevator  control  to  deoelerato 
the  airplane  so  that  the  speed  rsdaction  at 
the  staU  doea  not  exceed  one  knot  per 


(v)  fai  Uev  of  1 2S.107P>M1).  dw  foUowing 
appliea:  "1.13V,  fo 

(vi)  fai  addition  to  i 
Ii  2S.107(c)  (1)  and  (2).  die  following  alao 
appbaa:  "A  speed  selected  by  the  applicant 
which  provides  fixed-speed  manaiivarlng 
capability,  which  is  free  of  atall  warning  and 
Alpha  floor,  not  leaa  dian  the  vafaiea  i 
TABLE  ai." 

Note:  Uidaas  AOA  prutectiun  i 
prodnctioB  toleranoea  are  acceptably  i 
80  as  to  produce  insignificant  changea  in 
pcrfonnanoe  determinatinna.  the  flight  teat 
aettmgs  for  features  such  aa  Alpha  Boor  and 
StaU  waraing  should  be  set  at  the  low  AOA 
tolerance  limit  high  AOA  tolerance  Bmils 
should  be  used  for  diaracteristics 
evaluations. 


TsfcaoH.. 
TsfceoR.. 

EfWQUlS^ 
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Speed 


•V,*XX 
*Vn. 


MsnsuMring  bank  sng^ 
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(vli)  In  Ueu  of  compliance  nvidi  I  a.lig(b). 
the  following  applies:  "A  climb  speed  of  not 
more  than  Vur-" 

(vUi)  In  lieu  of  compliance  widi  i  2S.121(c) 
the  following  applies:  "Final  takeoff.  In  the 
enroute  configuration  at  the  end  of  the 
takeoff  path  detennined  in  accordance  writh 
1 2S.111.  the  steady  gradient  of  climb  may  not 
be  less  than  1.2  percent  at  a  speed  not  less 
than:  *  1.23  Vg  or  *  a  speed  which  provides 
fixed-speed  maneuvering  capabili^  whidi  is 
bee  of  stall  warning  and  Alpha  floor,  not  less 
than  the  value  shown  in  TABLE  B.2,  and 
widi— " 

(ix)  In  Ueu  of  compliance  with 
1 2S.121(dM3).  the  following  applies:  "A  climb 
speed  established  in  connection  with  normal 
landing  procedures  but  not  exceeding  1.4Vgi." 

(x)  In  lieu  of  compliance  with  i  2S.12S(aK2). 
the  following  applies:  "A  stabilised  approach, 
with  a  calibrated  airspeed  of  not  less  dian 
V^  must  be  maintained  down  to  the  SO-foot 
height  Vav  may  not  be  less  dian:  (a)  1.23  Vgt. 
or  (b)  the  speed  selected  by  die  applicant 
which  provides  a  fixed  speed  maneuvering 
capability,  which  Is  free  of  stall  warning  and 


Alpha  floor,  not  less  than  the  value  shown  in 
TABLE  B.2." 

(xi)  In  addition  to  compliance  with  the 
requirements  of  fi  25.143,  the  following  also 
apply:  "(1)  The  airplane  must  be  shown  to 
have  suitable  flight-padi  stabiUty  and  control 
characteriatics  iMth  in  normal  flight  and 
when  windshear  is  encountered  in  a  takeoff 
or  landing  configuration.  This  may  be  shown 
by  an  appropriate  combination  of  simulation 
and  fli^t  test"  NOTE:  Suitable 
characteristics  are  thoee  no  worse  than 
conventionally  controlled  airplanes  in  similar 
conditions.  "(2)  Operation  of  automatic 
features  (such  as  significant  EPCS  stability  or 
control  changes)  must  not  adversely  affect 
normal  flight  operations,  including  during 
expected  levels  of  atmospheric  disturbance." 

(xii)  In  lieu  of  the  speeds  given  in  the 
foUo«ving  Part  25  regulations,  comply  with 
speeds  as  follows: 
1 25.145(8).  Vmm  in  lieu  of  Vs. 
I  2S.145(b(l)-14).  1.3V,i  in  lieu  ori.4Vai. 
1 2S.145(bHl)>  Change  40  percent  to  30 

POFCCOt* 

1 25.145(b)(6),  1.3Vtf  in  Ueu  of  1.4V«. 
I  2S.145(b)(6),  VuM  in  lieu  of  1.1  V... 


I  25.145(6).  1.6V,i  in  lieu  of  LTVai. 

1 25.145(0),  1.13Vai  in  lieu  of  1.2Vai. 

ii  25.147(a),  (aM2),  (c),  (d).  MV„  in  Ueu  of 

1.4Vsi. 
i  25.146(0).  1.13V,  in  Ueu  of  1.2V,. 
ii  2S.161(b).  (cMl).  (cM2).  [cm.  (d).  1  JV»  hi 

Ueuofl.4Vv. 
ii  2S.17S(a)(2).  (b)(1).  (b)(2).  (bN3).  (c)(4). 

lJV,iinUeuofl.4V«. 
i  2S.17S(bM2)(u).  (VMo-t-lJV»)/2  in  Ueu  of 

(V«+1.4V»)/2. 
i  25.175(0).  Vmi  and  1.7V,.  in  Ueu  of  l.lVai 

and  1JSV». 
i  25.175(d).  Vmm  and  17  V^  in  Ueu  of  1.1V» 

and  1  JV«. 
i  2S.175(dK5).  1  JVa.  in  Ueu  of  1.4V». 

Note:  The  stability  requirements  for 
ii  25.173  and  25.175  are  harther  amendod  by 
the  special  condition  associated  with 
longitudinal  stability. 

i  2S.177(a).  (bMl),  (1.13V,i  in  Ueu  of  1.2V«. 
i  25J01(aK2).  1.5V„  in  Ueu  of  14Vw. 

(xiii)  In  lieu  of  compUance  with  i  25J03(c). 
die  foUowing  appUes:  "Widi  die  EFCS 
operating  normally  and  autothmat  ON,  tha 
airplane  must  be  shown  to  have  suitable 
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National  Aaroaautics  aad 
Adiitailalrattaa  (NASA). 
Addtttoas  to  flnal  I 


rliiltV.NABA 
iMCFRftrt 
laOT.  "Standanh  of  Ceodwrr  (BX  PK 
22755).  Subpart  G.  "AdaiinlattaMoa 
BnforoaBMal  PiocadarM  far  AlfiJ 
Violations  ol  !•  U.&C  207."  and 
Subpart  H.  "Roat-BmployiBant 
RaguUtioM."  wort  Inchidtd  In  NASA's 
original  "Standards  of  CandacT 


rsgalations.  Unfertaiialsly.  thasa  two 
auoparts  were  Inadvattaalljr  lalt  out  of 
the  levisiaB.  TlMv  are  added  bjr  Ibis 
rale.  NASA  is  publisldng  tboM 
rsgdatkias  to  eneure  oonfonnity  with 
current  ethicel  standards  of  conduct 
rwpdrad  of  NASA  employees  tai  csrrying 
out  their  duties  and  responsibilities. 


I  BAtK  Janaaiy  27.  un. 

I  Office  of  General  Counsel, 
NASA  Headqaartefs.  Washington.  DC 


Biaabetfi  SlefsL  2ia^«S»-Ma6. 

ansuie  oonfonnity  to  tht  Ethics  in 
Govenunent  Act  of  18B7.  NASA 
pid>lished  ito  revised  regulations  in  the 
'       -  B)Baaie.in7(S2FR 

Mttoa  to  I  U07^tQ6 
_    „^       lindwPsdsn 
September  28. 1«7  (82  PR  at2M). 

Hm  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  sabtect  lo  the 
requirements  of  the  Rectory 
PlexibiUty  Act  5  U.&C  601-612.  since  it 
will  not  exert  e  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  maiot-  rule  as 
defined  in  Bxecative  Order  12291. 

Usl  af  anHadin  M  CFR  Part  1967 

Administrative  precticaand 
procedures.  Conflict  of  interest  Poet- 
employment  exemption. 

Ptar  reesons  set  fardi  in  the  PieemUe. 
14  CPR  Part  121V  is  amaadad  as  follows: 


MRT 1M7-STAM0AIIM  OP 


1.  llie  enthoTity  citation  ferl4  CFR 
Part  1207  is  revised  to  read  as  foOowK 

Aa*arilr.  Bddca  to  Cavai— I  Act  of 
laTg,  aa  aMadad  by  Alb.  L  9»-ta  and  Pab.  L 
as-tt  BO  11222;  U  U.S£.  »!-«•:  S  CFR 
Parte  7M.  7».  737.  TMi  sad  785. 

2.  The  TeMe  of  Coolents  for  Part  1207 
is  emended  by  edding  entriee  for 
Subparts  B.  F.G.  and  H  to  read  u 
foUowK 


1207  JOS  Appeal  from  initial  dedaioa. 
U07.7M  Administrative  MutctkHia. 


1207  JOO  Scope  of  nilipart 

1207  jn  Bxesqrtioo  for  adantific  and 

s0GllOOlQIPCftl  CXTffWIWiinw»JttOm'« 

3.  Subparts  E  and  F  are  added  end 
reserved  Subparts  G  and  H  are  added 
to  read  as  followr 


Subpart  E— (I 


1 


§1207.700   Seopeefi 

The  subpart  establishes  NASA's 
administrative  enforcement  procedures 
for  handling  allegations  of  violations  of 
18  U.S.C  207.  the  Federal  criminal 
prohibition  egainst  post-employment 
conflicts  of  interest  by  former 
Government  employees.  It  implements 
18  U.S.C  207(i)  udiidi  requires  each 
ageiu7  to  establish  sudi  procedures  aiui 
thie  guideliuM  of  the  Office  of 
Government  Ethics  (OGE)  urtiidi  appear 
at  5  CFR  737.27. 


11207.701 

Any  aUegation  that  a  farmer  NASA 
enqiloyee  has  violated  18  U.S.C  207  will 
be  thoroughly  and  impartially 
investigeted  following  the  guidelines  of 
the  (XX  end  the  procedural 
requirements  of  ^is  snbpert  before  a 
final  decision  is  reached. 

§1207^82 

(a)  AUegationB  qfrimhtiona.  Any 
allegation  that  a  former  NASA  employee 
has  viototed  18  U.S.C  207  in  ooonection 
with  duties  performed  while  die 
individual  worked  for  NASA  shall  be 
referred  to  the  NASA  Inspector  General 
for  investigation.  The  InsJMCtor  General 
shall  coordUnate,  as  appr^niate,  with 
the  Director  of  die  OGE  and  die 
Criminal  Division  of  the  Department  of 
Justice. 

(b)  Initiation  of  hearing.  When  the 
NASA  Inspector  General  determines 
after  aiqiropriate  review  that  there  is 
reasonable  cause  to  believe  that  a 
former  NASA  employee  has  violated  18 
U.S.C  207(s).  (b).  or  (c).  or  any 
implementing  regulations,  the  Inspector 
Goieral  shaU  prepare  and  issue  Ae 
notice  to  the  formier  employee  required 
by  18  U.S.C  207(0  vdiich  shall  include: 


(1)  A  statement  of  allegations  (and  the 
basis  thereoQ  sufficiently  detailed  to 
enable  the  former  Government 
employee  to  prepare  an  adequate 
defense; 

(2)  Notification  of  die  right  to  a 
hearing:  and 

(3)  An  explanation  of  the  method  by 
u^ich  a  hearing  may  be  requested. 

(c)  Afytointment  of  examiner.  The 
Associate  Deputy  Administrator  shall 
appoint  an  examiner  upon  issuance  of  a 
notice  under  paragraph  (b)  of  this 
sectioiL  Any  duly  appointed  examiner  is 
hereby  delated  authority  to  ctmdoct 
an  administrative  hearing  and  to  make 
an  initial  decision  under  the  procedures 
of  this  sulyart  The  examiner  riiall  be 
impartial  and  shall  not  have 
participated  in  any  manner  in  the 
circumstances  giving  rise  to  the 
proceedings  or  the  decision  to  initiate 
the  proceedings.  The  examiner  shall 
have  a  degree  in  law.  be  admitted  to  the 
bar,  and  be  experienced  in  the  conduct 
of  administrative  hearings. 

(d)  Time.  date,  (md  place  of  hearing. 
Upon  a  request  for  a  hearing  by  the 
former  employee,  the  examiner  shall 
schedule  s  hearing  as  intHnptly  as 
possible,  with  due  regard  for  the  former 
enqiloyee's  need  for  adequate  time  to 
prepare  a  defense  end  e^qieditious 
resolution  of  potentially  damaging 
allegations.  Tlie  examiner  shall  observe 
die  procedural  requirements  of  18  U.S.C 
207  and  this  subpart  in  conducting  die 
hearing. 

(e)  Rights  of  the  former  employee.  In 
coimection  with  a  hearing,  the  former 
employee  shall  have  the  ri^t 

(1)  To  represent  oneself  or  to  be 
represented  by  counsel; 

(2)  To  introduce  and  examine 
witnesses  and  to  submit  evidence; 

(3)  To  confront  and  cross-examine 
witnesses; 

(4)  To  present  argument; 

(5)  To  request  a  transcript  or 
reoonding  (tf  the  iKoceedings. 

(f)  Burden  of  proof.  The  agency  shall 
have  the  burden  of  proof  and  must 
establish  by  substantial  evidence  that  a 
violation  has  occurred. 

(g)  Initial  decision.  (1)  The  examiner 
shall  make  an  initial  determination 
based  exclusively  on  matten  of  record 
in  the  proceedings. 

(2)  When  a  former  employee  does  not 
elect  a  hearing,  the  examiner  shall 
consider  all  availaUe  evidence, 
including  any  documentary  evidence 

sulHnitted  by  the  parties,  and  shall  issue 
an  initial  decision  based  thereon. 

(3)  The  written  initial  decision  shall 


set  forth  all  findings  of  fact  and 
conclusions  of  law  relevant  to  the 
matter  at  issue. 

f12i7.7«S    lupBBllieailaWBltfiilsluii. 

Widiin  30  days  after  die  date  of  die 
initial  decision,  eidier  party  may  appeal 
the  initial  dedsicm  to  die  Associate 
Deputy  Administrator.  The  Associate 
D^nity  Administrator  will  review  the 
pertinent  record  of  the  proceeding*  and 
any  written  arguments  submitted  by  the 
parties  concerning  the  appeal  If  the 
Associate  Deputy  Administrator 
modifies  or  reverses  the  initial  decision, 
he  or  she  shaU  specify  the  findings  of 
fact  and  conclusioiis  of  law  that  are 
different  than  those  of  the  examiner. 


I1207JD4 

(s)  The  final  agency  decision  shall  be: 

(1)  The  dedskm  erf  die  Associate 
Dqmty  Administrator  on  an  appeal 
under  1 1207703;  or 

(2)  The  dedsion  of  die  examiner 
which  shall  become  final  if  no  appeal  is 
taken  widiin  die  30-day  time  limit 

(b)  If  the  final  decision  of  the  agency 
is  diet  a  violation  of  18  U.S.C  207  (a), 
(b),  or  (c),  or  of  implementiiig  regalations 
hai  occmrred.  die  fcrilowing  sanctiaoa 
may  be  ordered  by  die  Administrator 
against  the  former  emplojree: 

(1)  Prohibiting  die  individual  from 
maldng.  on  bdialf  of  any  other  person 
(except  die  United  States),  any  formal  or 
informal  appearance  before,  or,  with  die 
intent  to  influence,  any  oral  or  written 
communication  to,  NASA  on  any  matter 
of  business  for  a  period  not  to  exceed  5 
years,  which  may  be  accomplished  by 
directing  NASA  employees  to  refuse  to 
participate  in  any  siidi  appearance  or  to 
accept  any  such  communication;  or 

(2)  Taking  other  appropriate 
disciplinary  actioiL 

(c)  Any  person  found  to  have 
participated  in  a  violation  ot  18  U.S.C 
207  (a),  (b),  or  (c)  or  implementing 
regulations  under  the  procedures  of  this 
std>part  may  seek  judicial  review  of  the 
administrative  determination  and  shall 
be  notified  of  die  opportunity  of  such 
review  in  the  final  dedsicm  of  the 
agency. 

auopnn  rv^'i"oai*uii|iKryinsni 


S1207J00  Seepeoli 

This  subpart  provides  guidance  to 
former  NASA  government  employeea  > 
v^o  are  subject  to  the  restrictions  of 
Title  V  of  the  Ethics  of  Government  Act 
of  1978.  as  amended,  and  who  want  to 
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oommunkat*  •dantiflc  or  tadmical 
infonnatioa  to  NASA. 


liaiVJt    •eopaefi 

Thia  Mibpart  provkUa  guidanca  to 
fonncr  NASA  tovanunent  •mployaaa 
who  aia  tubtect  to  tha  reatrictloiu  of 
Title  V  of  the  Bthica  of  Government  Act 
of  1978k  aa  emaiKled.  and  who  want  to 
oooimunicata  adantifk  or  tectaical 
Informatioa  to  NASA. 


•  1M?Jt1 
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(a)  Whenever  a  former  government 
employee  who  la  aubtect  to  the 
conatralnta  of  poat-employment  conflict 
of  intereat.  18  U.S.C  207.  wiahea  to 
communicate  with  NASA  under  the 
exemption  in  aectlon  207(f)  for  the 
making  of  a  communlcatloii  aotaly  for 
the  puipoee  of  fumiahlng  adcntific  or 
technological  Infonnation.  he  or  ahe 
•hall  atate  to  the  NASA  employee 
contracted,  the  following  informatioa: 

(1)  That  he  or  ehe  la  a  former 
government  employee  aubjact  to  tha 
poat  employment  reatrictiooa  of  18 
U.SC  207  (a),  (b).  or  (c)-apacify  which; 

(2)  That  ha  or  alia  workaa  on  certain 
NASA  programa — enumerate  which:  and 

(3)  That  the  communication  ia  aolely 
for  the  purpoae  of  fumiahlng  acientific  or 
technological  Informatioa. 

(b)  if  t^  former  government  employee 
haa  queatlona  aa  to  whether  the 
communication  comea  within  tha 
acientific  and  technological  exemptioo. 
he  or  aba  ahould  contact  tha  General 
Covnaei  tha  deaignatad  agency  ethica 
ofllelaL 

DakaMjran. 
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:  Bureau  of  Export 
Adminiatration.  Commerce. 
Acnoic  Interim  rule  with  requeet  for 
commenta. 


:  The  agency  ia  revising  Parta 

770  (Export  Licenaing  General  Policy). 
772  (Individual  Validated  Ucenaea)  and 
788  (Adminiatratlve  Proceedinga)  of  the 
Export  Adminiatration  Regulatiooa 
(Parts  77a  772  and  788.  Title  IS.  Code  of 


Padaral  Rafolatloas). ' 
are  limited  to  dioae  changae  mandatad 
by  the  Omnibus  Trade  anid 
Competitiveneaa  Act  of  1988  (Pub.  L 
100^18. 101  8UL 1107).  which  amended 
and  extaodad  tha  Export  Admlniatratioa 
Act  of  1079  (80  U.&C  app.  II  2401-2420 
(1082  and  Supp.  m  1088))  (the  Act). 
Thess  cbangas  implement  both  new  and 
levtaed  statutory  proviaiona  concerning 
viola  tiona  and  aet  forth  procedurea 

Sveming  the  denial  of  export  privilefss 
r  persons  ooavicted  of  violating 
speciried  statutea. 

DATia:  Interim  rule  effective  |anuary  27. 
1980;  comments  must  be  received  on  or 
before  March  28. 1900. 
AOeona:  Written  commenta  (six  coplea 
when  poaaible)  should  be  sent  to:  Daniel 
C  Hurley.  Jr..  Attomey-Adviaor.  Office 
of  Chief  Counael  for  Export 
Administration.  U.S  Department  of 
Commerca.  Room  H-3329.  Washington. 
DC  2023a 


Daniel  C  Hurley.  Jr..  OfRca  of  the  Chief 
Counsel  for  Export  Administrstion.  202/ 
377-4311. 

revises  the  Export  Administrstion 
Regulatiooa  to  reflect  changes  in  the 
Export  Administration  Act  (for  example. 
prescribes  the  method  by  which  denials 
of  export  privileges  to  persona  convicted 
of  speciflad  offenses  may  be  extended  to 
rslsted  persons),  to  conform  specific 
procedursi  provisions  to  the  bport 
Administration  Act.  and  to  reflect 
organisational  changea  within  the       . 
Bureau  of  Export  Administration. 

The  rule  notes  the  svsUability  of 
ludicial  review  of  final  agency  decisiona 
In  export  control  caaea.  Pursuant  to 
Section  13(c)  of  tha  Act  tha  written 
order  of  the  Secretary  ■  ia  the  final 
agency  action,  except  that  the  charged 
party  may.  within  18  days  sfter  the 
order  is  issued,  appeal  the  order  to  tha 
United  States  Court  of  Appeals  for  tha 
District  of  Coliunbis  Circuit  which  msy. 
while  tha  appeal  is  pending,  stay  the 
order  of  the  Secretary. 

The  rule  also  implements  ststutory 
changes  governing  temporary  denial 
orders.  Pursuant  to  Section  13(d)  of  the 
Act.  the  period  for  which  temporary 
denial  orders  ntay  be  iaaued  or  renewed 
has  been  extended  from  00  dsys  to  180 
dsys.  In  sddition.  s  person  subject  to  sn 
order  of  the  Under  Secretary  affirming. 
tai  whole  or  in  part  the  issuance  of  a 
temporary  denial  order  may.  within  IS 
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days  after  tha  order  is  issaad,  appeal  tha 
order  to  tha  United  States  Court  of 
Appeals  for  tba  District  of  Columbia 
Qrcait 

Rulemaking  Keqalreownts 

1.  Becauae  thia  rule  concema  a  foreign 
and  military  sffsirs  function  of  the 
United  Ststes.  it  is  not  s  rule  or 
rsgulstion  within  the  meaning  of  Section 
1(a)  of  ExecuUve  Order  12291.  and  it  ia 
not  sub)ect  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  hss  to 
be  or  wUI  be  prepared. 

2.  This  rule  does  not  contain  a 
collection  of  Information  subject  to  the 
Paperwork  Reduction  Act  of  1900  (44 
{J.S.C.3S01  etteq.]. 

3.  This  rule  does  not  contsin  policies 
with  Federalism  Implications  sufficient  ' 
to  wsrrant  preparation  of  a  Federalism 
sssassment  under  Executive  Order 
12612. 

4.  Becsuse  s  notice  of  proposed 
rulemaking  artd  an  opportunity  for 
pubUc  comment  are  not  required  to  be 
given  for  this  rule  by  section  SS3  of  the 
Administrstive  Procedure  Act  (5  U.S.C 
563).  or  by  any  other  law.  under  sectioas 
80S(s)  snd  e04(s)  of  the  Regulatory 
Flexibility  Act  (5  U.8.C  e03(s)  and 
804(a))  no  Initial  or  final  Regulatory 
Flexibility  snalysis  has  to  be  or  will  be 
prepared 

5.  Section  13(8)  of  the  Export 
Adminiatration  Act  of  1979  (EAA).  as 
amended  (SO  U.SC  app.  2412(a)). 
exempts  this  rule  from  sU  requirements 
of  section  SS3  of  the  Administrstive 
Procedure  Act  (APA)  (5  U.S.C  SS3). 
Including  those  requiring  publicsUoo  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  conunent  and  s 
delay  In  effective  date.  This  rule  is  also 
exempt  from  those  APA  requirements 
becsuse  it  involves  s  foreign  snd 
military  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published  in 
propoeed  form  because  this  rule  does 
not  impose  s  new  control  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 
for  public  comment  be  given  for  this 
rule. 

However,  consistent  with  the  intent  of 
Congress  set  forth  In  Section  13(b)  of  the 
Act  to  provide  public  participation  in 
rulemaking,  these  regulations  are  issued 
in  interim  form  and  comments  will  be 
considered  in  developing  final 
regulations. 

The  period  for  submission  will  close 
Msrch  28, 1900.  All  comments  received 
before  the  close  of  the  conunent  period 
will  be  considered  by  the  Department  in 
the  development  of  flnal  regulations. 
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While  comments  received  after  the  end 
of  the  comment  period  will  be 
considered  if  possible,  their 
consideration  cannot  be  assured  Public 
comments  that  are  sccompanied  by  a 
request  that  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason  will  not  be  accepted.  Such 
comments  and  materials  will  be 
returned  to  the  submitter  and  will  not  be 
considered  in  the  development  of  final 
regulations. 

All  public  comments  on  these 
regulations,  whenever  received,  will  be 
a  matter  of  public  record  and  will  be 
available  for  public  inspection  and 
copying.  In  the  interest  of  accuracy  and 
completeness,  comments  in  written  fonn 
are  preferred.  If  oral  comments  are 
received  a  written  summary  will  be 
available  for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Infonnation  Records 
Inspection  Facility,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Room  H-4886. 
Washington.  DC  2023a  Records  in  this 
facility,  including  wrritten  public 
comments  and  memoranda  smnmariring 
the  substance  of  oral  communications, 
may  be  Inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from  Ms. 
Margaret  Comeia  the  Bureau  of  Export 
Administration  Freedom  (rf  Information 
Officer,  at  the  above  address  or  by 
caUing  202/377-2503. 

List  of  SidiieGts  in  IS  CFR  Part  778 

Exports.  Reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  15  CFR  Part  772 

Exports,  Validated  License  and 
recordkeeping  requirements. 

List  of  Subjects  in  15  CFR  Part  788 

Administrative  practice  and 
procedure.  Denial  of  export  privileges. 
Exports.  Temporary  denial  of  export 
privileges. 

Accordingly,  Parts  770,  772  and  788  of 
the  Export  Administration  Regulations  . 
(15  CFR  Parts  768-799)  are  amended  as 
follows: 

1.  The  authority  citations  for  Parts  770 
and  772  are  revised  to  read  as  follows: 


Authority:  Pub.  L.  96-72, 93  StaL  503  (SO 
U.S.C.  app.  2401  et  »eg.],  as  amended  by  Pub. 
L  97-145  of  December  29. 1981, 95  Stat.  1727, 
by  Pub.  L  9»-e4  of  )uly  12, 1965. 99  Stat  120. 
and  by  Pub.  L  100-418  of  August  23, 1966. 102 
Stat.  1107:  E.0. 12S2S  (3  CFR  377  (1966))  E.O. 
12214  (3  CFR  256  (1981)).  and  E.0. 1200Z  (3 
CFR  133  (1978)). 

2. 15  CFR  Part  770  is  amended  by 
revising  1 770.15(a)  to  read  as  follows: 


STTais 

pannission  to  apply  for  or 


(a)  General.  The  Director.  Office  of 
Export  Licensing,  in  consultation  with 
the  Director,  Office  of  Export 
Enforcement  may  deny  permission  to 
apply  for  or  use  any  export  license, 
including  any  general  license,  to  any 
person  who  has  been  convicted  of  a 
violation  of  the  Exfwrt  Administration 
Act  or  any  regulation,  license,  or  order 
issued  under  ttie  Act  any  regulation, 
license  or  order  issued  under  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706):  18 
U.S.C.  793. 794  or  798:  Section  4(b)  of  the 
Internal  Security  Act  of  1950  (50  U.S.C 
783(b)).  or  Section  38  of  the  Aims  Export 
Control  Act  (22  U.S.C  2778). 


STTais 

3. 15  CFR  Part  770  is  amended  by 
redesignating  existing  paragraphs  (c) 
throu^  (f)  of  S  770.15  as  paragraphs  (d) 
through  (g),  and  by  adding  new 
1 770.15(c)  to  read  as  follows: 
*        «        *        «        * 

(c)  Criteria.  In  determining  whether  to 
deny  U.S.  e)qx)rt  privileges  to  a  person 
previously  ctmvicted  of  one  or  more  of 
the  statutes  set  forth  in  paragraph  (a)  of 
this  section,  the  Director,  Office  of 
Export  Licensing  may  take  into 
consideration  any  relevant  information, 
including,  but  not  limited  to,  the 
seriousness  of  the  offense  involved  in 
the  criminal  prosecution,  the  nature  and 
duration  of  the  criminal  sanctions 
imposed,  and  whether  the  person  has 
undertaken  any  corrective  measures. 


9TT0.15   (Amended] 

4. 15  CFR  Part  770  is  amended  by 
adding  9  770.15(h)  to  read  as  follows: 

(h)  Applicability  to  related  person. 
The  Director,  Office  of  Export  Licensing, 
in  consultation  with  the  Director,  Office 
of  Export  Enforcement  may,  through  the 
Chief  Counsel  for  Export 
Administration,  notify  any  person 
related  through  affiliation,  ownership, 
control,  or  position  or  responsibilify  to 
any  person  denied  export  privileges 
under  paragraph  (a)  of  this  section,  of 


his  intent  to  deny  that  person 
permission  to  apply  for  or  use  any 
export  license.  Including  any  general 
license.  Such  person  so  notified  may 
request  a  hearing  by  filing  a  request  for 
a  hearing  with  the  Office  of  The 
Administrative  Law  Judge,  Room  H6716, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington.  DC  20230  and  by 
serving  a  copy  of  the  request  for  a 
hearing  on  the  Office  of  the  Chief 
Counsel  for  Export  Administration.  The 
sole  issue  to  be  raised  and  ruled  on 
under  this  paragraph  is  the  question 
whether  such  person  so  notified  is 
related  to  any  person  denied  export 
privileges  under  paragraph  (a)  of  diis 
section,  and  not  the  scope  or  duration  of 
the  underiying  denial  The  provisions  of 
Part  788  of  this  chapter  shaU  apply  to 
any  hearing  requested  under  this 
paragraph  (h). 


§772.1    [ 


II 


5. 15  CFR  Part  772  is  amended  by 
revising  {  772.1(h)  to  read  as  follows: 


1772.1 


(h)  (1)  Administrative  action  revoking 
export  licenses.  The  Director.  Office  of 
Export  Licensing,  in  consultation  with 
the  Director,  Office  of  Export 
Enforcement  may  revoke  any  export 
license,  including  any  general  license, 
issued  or  otherwise  available  to  any 
person  who  has  been  convicted  of  a 
violation  of  the  Export  Administration 
Act  or  any  regulation,  license,  or  order 
issued  under  die  Act  any  regulation, 
license,  or  order  issued  under  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.a  1701-1706):  18 
U.S.C  793, 794  or  798:  section  4(b)  of  tbe 
Internal  Security  Act  of  1950  (50  U.S.C 
783(b)),  or  section  38  of  the  Arms  Export 
Contit)l  Act  (22  U.S.C  2778). 

a  The  authority  citations  for  15  CFR 
Part  788  are  revised  to  read  as  follows: 

Authority:  Pub.  L  96-72  of  September  29. 
1979.  93  Stat.  503  (SO US.C app.  2401  el aeq], 
as  amended  by  Pub.  L  97-145  of  December 
29, 1961, 95  StaL  1727,  by  Pub.  L  99-64  of  July 
12, 1985. 99  Stat.  12a  and  by  Pub.  L  100-418 
of  August  23. 1968. 102  Stat  1107:  E.0. 12525 
(3  CFR  377  (1966)).  E.0. 12214  (3  CFR  256 
(1981)).  and  E.0. 12002  (3  CFR  133  (1978)). 

9788.19   [Amended] 

7. 15  CFR  Part  788  is  amended  by 
substituting  the  number  "180"  in  place  of 
"60"  where  it  appears  in  9  78ai9(b)(4). 

9788.19   [Amended] 

&  15  CFR  Part  788  is  amended  by 
substituting  the  number  "180"  in  place  of 
"60"  where  it  appears  in  9  788.19(d)(1). 
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a  IS  CFR  Part  788  ia  aaMnded  by 
rtviaing  thm  last  tantanoa  in 
1 7aft.ia(aNS)  to  raad  a*  fbUowK 

w  •  •  _      . 

(5)  Final  deciMkm.  *  *  *ThaUadw 
Sacratary's  wrrtttan  ordar  thaU  ba  final 
and  is  not  Mibfect  to  judicial  ravlew. 
axoapt  aa  providad  In  |  788.t9(f ). 


|78iLl8    U 

ia  UCFIl  Part  788  ia  araandad  by 
ad<Unt  aaw  paragraph  788.19(g)  to  raad 
aa  followa: 

•        •        *        •        • 

(g)  fudicial  rwview.  Tha  Undar 
Secretary's  written  order  may  ba 
appealed  to  the  United  Sutea  Court  of 
Appeab  for  tha  Dlatrict  of  Columbia 
pursuant  to  80  U.S.C  app.  M12(dN3)- 


1788^    lOi 8H1 

11.  IS  CFR  Part  788  ia  amended  by 
removing  the  last  sentence  in  |  788J23(c). 


fl788J8    li 

IX 18  CFR  Part  788  is  amended  by 
adding  a  new  paragraph  (a)  to  1 788J3 
to  raad  aa  foUowK 


(a)  Tha  Undar  Secretary's  written 
order  may  be  appealed  within  IS  days  to 
the  United  Statea  Court  of  Appeala  for 
the  District  of  Columbia  pursuant  to  80 
U.S.C  app.  2412(c)(3). 

Dalad  |anuary  la  19aa 
IlitiilB-lsuhMla, 
AtMitlant  Sacntary  for  Export 
AdminiUration. 
(FR  Doc  8»-1797  Pllad  1-^16-80;  8:48  am) 
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:  Food  and  Drug  Administration. 
ACnOM:  Pinal  rule. 


r.  The  Food  and  Drug 
Adminiatration  (FDA)  is.  in  accordance 
with  tha  1988  Infant  Formula 
amendmenta  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  amending  ita 
recall  regulations  for  infant  formulas. 
These  amendments:  (1)  Specify  recall 
procedurea  that  shall  ba  used  by 
manufacturers  in  removing  from  the 
marketplace  adulterated  or  misbranded 


Infant  Ibnnula  that  tha  agencv  haa 
datannlnad  laay  preaant  a  riak  to  human 
haalth:  (2)  require  a  manufacturar 
racalling  an  intent  formula  that  preaenta 
a  riak  to  human  haalth  to  request  that 
aach  retail  eatabliahmant  at  which  such 
infant  formula  ia  aold  or  available  for 
aala  poat  a  notloa  of  such  recall;  and  (3) 
aatabliah  Infant  formula  diatrtbution 
racorda  retention  requirementa. 
I BATC  March  28. 198B. 

kflOli  OOMTACTt 
Curtia  B.  Cokar.  Jr..  Center  for  Food 
Safety  and  AppUad  Nutrition  (HFP-314). 
Food  and  Dr^g  Administration.  200  C 
Street  SW..  Waahington.  DC  20204.  202- 
488-0024. 


raiiy  a^oi— anon  in  the 

ofAuguatl3.19e7(52 
FR  30171).  PDA  propoaed  to  amend  ita 
recall  refulations  for  infant  formulae  to: 
(1)  Specify  recall  procedurea  that  shall 
ba  uaad  by  manufacturers  in  removing 
from  the  marketplace  adulterated  and 
misbranded  infant  formula  that  the 
agency  has  determined  may  present  a 
riak  to  human  health;  (2)  require  a 
manufacturer  recalling  an  infant  formula 
that  presents  a  risk  to  human  health  to 
requeat  that  each  retail  establishment  at 
which  such  Infant  formula  is  sold  or 
available  for  aale  post  a  notice  of  such 
tacall;  and  (3)  eatabUsh  infant  formula 
diatrtbution  recorda  retention 
requirementa.  FDA  propoaed  these 
amendmenta  to  reflect  changea  in  the 
Infant  formula  provisions  of  the  Federal 
Pood.  Drug,  and  Coametic  Act  (the  act) 
contained  in  the  Drug  Enforcement 
Education  and  Control  Act  of  1908  (Pub. 
L  90-S70)  (tha  1988  amendments). 

Interested  persons  were  given  until 
October  13. 1987.  to  comment  on  the 
ptopoaaL  FDA  received  comments  from 
a  trade  asaodation  and  a  consumer 
group  in  support  of  the  proposal  Both 
organisations  suggested  minor 
modifications  to  the  proposed  rule.  The 
consumer  group  also  commented  on 
certain  hiatorlcal  background 
information  in  the  proposal's  preamble. 
The  agency  ia  not  responding  to  these 
comments  on  the  historical  background 
becauae  they  do  not  have  a  direct 
bearing  on  the  propoaed  rule. 

FDA  initially  proposed  codifying  the 
infant  formula  regulationa  in  Part  7 — 
Enforcement  Policies  (21  CFR  Part  7). 
consisting  of  ||  7.88  to  7.78.  The  agency 
has  determined  that  becauae  they 
specifically  govern  recalls  of  infant 
formulas  and.  becauae.  in  the  case  of  a 
hazard  to  health,  such  recalls  are 
mandatory,  these  regulations  are  more 
appropriately  codifled  in  Part  107 — 
bifant  Formula  (21  CFR  Part  107). 
conaisting  of  |i  107.200  to  107.28a  The 
section  headings  have  remained 


asaantiaUy  tha  aame.  A  summary  of  tha 
pertinent  comments  and  the  agency's 
reqMXiaes  are  aa  foUowa: 

1.  One  comment  requested  that  FDA 
reviae  the  language  in  1 107.230(d)  (21 
CFR  107.230(d))  to  require  a  IS^y  limit 
on  the  time  for  diaplaying  a  notice  of 
recall  at  retail  establiahments.  (Section 
107.230(d)  waa  originally  proposed  as 

I  7.71(d)  (21  CFR  771(d).)  In  support  of 
this  suggestion,  the  comment  stated  that 
a  uniform  and  definite  posting  period 
would  be  advantageous  because  it 
would  eliminate  the  need  for  two 
communications  from  the  manufacturer 
to  the  retailer,  and  that  two 
communications  could  create  an 
opportunity  for  confusion. 

Another  comment  oppoaed  limiting 
the  time  period  for  the  display  of  this 
notice  aiid  stated  that  the  required 
posting  should  be  for  a  substantially 
longer  period  of  time,  although  the 
comment  did  not  s«igge8t  a  specinc 
alternative.  In  support  of  its  opposition 
to  the  ISnlay  period,  this  comment 
stated  that  parents  often  buy  infant 
formula  in  large  quantities  and. 
therefore,  could  miss  a  recall  notice 
diaplayed  for  only  a  IS-day  period. 

"The  agency  does  not  agree  with  either 
comment.  FDA's  experience  is  that  each 
recall  is  unique:  some  recalls  are 
completed  before  IS  days  and  others 
require  a  substantially  longer  time  to 
complete.  (FDA's  current  policy  is  that  a 
recall  of  an  infant  formula  is  complete 
when  the  recalling  firm  has  actually 
impounded  all  outstanding  product  that 
could  reasonably  be  expected  to  be 
recovered.) 

FDA  believes  that  requiring  an  infant 
formula  recall  notice  to  be  posted  at  a 
retail  establiahment  after  completion  of 
the  recall  could  cause  confusion  and 
concern  to  consumers  and  could  have  an 
unnecessary  adverse  economic  impact 
on  the  industry  and  the  recalling  firm,  as 
well  as  consumers,  without  achieving 
any  public  health  benefit.  Likewise.  FDA 
believes  that  the  public  health  would 
not  be  adequately  protected  by 
permitting  such  recall  notices  to  be 
removed  before  completion  of  the  recalL 
For  these  reasons,  the  agency  has 
concluded  that  manufacturers  should  be 
required  to  request  that  recall  notices  be 
posted  at  retail  establishments  for  the 
duration  of  the  recall.  Accordingly, 
i  107.230(d)  remains  as  originally 
proposed. 

2.  One  comment  also  suggested 
amending  proposed  \  107.240(a)  to  make 
it  clear  that  inconsequential  or  technical 
violations  of  the  act.  such  as  a  minor 
typographical  error  on  a  label  or 
insignificant  deviations  in  current  good 
manufacturing  practices,  need  not  be 
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reported  to  FDA.  (Section  107.240(a)  was 
originally  proposed  as  {  7.72(a)  (21  CFR 
7.72(a).)  In  support  this  comment  cited 
statements  by  the  amendments' 
cosponsors,  Senators  Hatch  and 
Metzenbaum,  made  at  the  time  the 
legislation  was  enacted.  Another 
comment  opposed  this  clarification  and 
stated  that  n)A  should  be  made  aware 
of  all  deviations  whether  or  not  recall  of 
a  product  restilts.  The  first  comment 
also  suggested  a  change  in  the  format  of 
(  107.240(a)  to  create  two  paragraphs  in 
order  to  clarify  that  there  are  two 
separate  instances  in  which  notification 
to  FDA  is  required. 

The  agency  does  not  believe  that  the 
requested  modification  in  the  language 
of  (  107.240(a)  is  warranted.  The  plain 
language  of  the  notification  provision  of 
the  1986  amendments  (section  412(e)(1) 
of  the  act  21  U.S.C.  350a(e)(l)  requires 
that  a  manufacturer  with  the  requisite 
knowledge  notify  FDA  of  any  infant 
formula  that  may  not  provide  the 
required  nutrients  or  that  may  otherwise 
be  adulterated  or  misbranded:  no 
exceptions  from  such  notification  for  so- 
called  technical  violations  are  set  forth 
in  the  statute.  This  plain  language  in  the 
statute  is  controlling,  in  the  abaence  of  a 
clearly  expressed  legislative  intent  to 
.the  contrary.  United  States  v.  Turkette, 
452  U.S.  570.  580  (1981). 

In  this  case,  the  legislative  history  of 
the  amendments,  when  read  as  a  whole, 
expresses  no  clear  intention  by 
Congress  to  limit  the  types  of 
adulteration  or  misbranding  for  which 
an  infant  formula  manufacturer  is 
required  to  notify  FDA.  In  fact  Senator 
Hatch's  complete  remarks  show  that  he 
was  principally  concerned  about 
limiting  the  instances  in  which  recalls, 
not  notification  to  FDA.  would  be 
required.  (132  Cong.  Rec  S14047  (daily 
ed.  September  27, 1986).)  The  final  rule 
is  consistent  with  both  the  plain 
language  of  the  statute  and  the 
amendments'  legislative  history  in  that 
FDA  will  require  an  infant  formula 
manufacturer  to  conduct  a  recall  only 
when  the  infant  formula  presents  a  risk 
to  human  health. 

Although  FDA  is  decliring  at  this  time 
to  limit  by  regulation  the  instances  of 
adulteration  and  misbranding  that  must 
be  reported  to  FDA  pursuant  to 
1 107.240(a),  the  agency  intends  to 
monitor  the  notifications  made  to  the 
agency  under  i  107.240(a)  to  determine 
whether  any  limitations  should  be 
established  in  the  future,  either  by 
guideline  or  further  regulation. 

In  addition,  FDA  notes  that  even  if  a 
manufacturer  elects  to  remove  from  the 
marketplace  an  infant  formula  that  is 
adulterated  or  misbranded  in  ordy  a 
technical  way,  such  market  removal 


does  not  constitute  a  recall  subject  to 
this  subpart.  Under  longstanding  agency 
policy,  a  firm's  removal  fixnn  the  market 
of  a  product  that  is  violative  in  some 
minor  way  (e.g.,  inconsequential 
deviations  fit>m  good  manufacturing 
practices),  but  would  not  be  subject  to 
seizure  under  current  agency  policy,  is 
deemed  to  be  a  market  withdrawal  and 
not  a  recall.  To  constitute  a  recall,  the 
subject  product  must  be  both  violative 
and  actionable  (21  CFR  7.3(g)).  Thus, 
even  though  this  rule  may  require  an 
infant  formula  manufacturer  to  notify 
FDA  of  a  technical  or  minor  irutance  of 
adulteration  or  misbranding,  such 
notification  will  not  necessarily  trigger 
an  FDA-required  or  even  a  firm-initiated 
recall.  Accordingly,  FDA  believes  that 
S  107.240(a)  accurately  implements  this 
part  of  the  1986  amendmenta.  For  this 
reason,  the  language  of  S  107.240(a) 
remains  as  originally  proposed. 

FDA  does  believe,  however,  that  the 
change  in  format  recommended  for 
i  107.240  has  merit  and,  thus,  has 
implemented  that  suggestion  in  the  final 
regulation.  Furthermore,  in  order  to 
clarify  the  status  of  market  recalls  under 
this  rule,  FDA  is  revising  S  107.210 
(originally  proposed  as  {  7.60)  to  state 
clearly  that  a  manufacturer's  voluntary 
removal  fitim  the  market  of  an  infant 
formula  that  is  adulterated  or 
misbranded  in  only  a  minor  way  and 
that  would  not  be  subject  to  agency 
legal  action  constitutes  a  mariiet 
withdrawal  within  the  meaning  of  21 
CFR  7.3(j).  As  revised.  { 107.210(b) 
states  that  manufactivers  conducting  a 
market  withdrawal  may,  but  are  not 
required  to,  adhere  to  the  requirements 
of  this  subpart  pertaining  to  product 
recalls.  Revised  { 107.210(b)  also 
clarifies  that  as  discussed  above,  a 
manufacturer  conducting  a  market 
withdrawal  must  nevertheless  notify 
FDA  of  the  adulteration  or  misbranding, 
as  required  by  S  107.240(a).  FDA  does 
not  consider  this  revision  of  S  107.210  to 
be  a  substantive  change  requiring 
reproposal  because  the  preamble  to  the 
proposed  rule  clearly  indicated  the 
agency's  intent  to  exclude  mari(et 
withdrawals  horn  the  recall 
requirements.  ("As  revised,  new  S  7.69 
[now  §  107.210]  would  apply  to  an  infant 
formula  that  has  been  distributed,  that 
does  not  present  a  human  health  risk, 
but  that  is  otherwise  in  violation  of  the 
laws  and  regulations  administered  by 
FDA  and  against  which  the  agency 
could  initiate  legal  or  regulatory  action." 
(See  52  FR  30171  and  30172;  August  13, 
1987.)) 

In  addition  to  the  modifications  in  the 
final  rule  discussed  above,  FDA  is 
making  minor  editorial  changes  in 
§S  107.200, 107.220, 107.230, 107.240,  and 


107.250  to  adiieve  greater  clarify  and 
consistency  in  the  final  rule.  (These 
sections  were  originally  proposed  aa 
§i  7.68. 7.70.  7.71. 7.72,  and  7.73. 
respectively.)  FDA  has  determined  that 
none  of  these  modificatioiu  initiated  by 
the  agency  is  a  substantive  change  that 
requires  reproposal  of  the  regulatioiL 

Environmental  Inqiact 

The  agency  has  previously  considered 
the  envirorunental  effects  of  this  rule  as 
aimounced  in  the  proposed  rule  of 
August  13, 1987  (52  FR  3017).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
enviromnent  and  that  an  envirorunental 
impact  statement  is  not  required. 

Economic  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including  small  businesses,  in 
accordance  with  section  605(b)  of  the 
Regulatory  Felxibilify  Act  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  fitMn  this  actioiL 
FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determinatiotL 

In  accordance  with  Executive  Order 
12291,  FDA  has  previously  analyzed  the 
potential  economic  effects  of  this  final 
rule.  As  aimounced  in  the  pn^KMal,  the 
agency  has  determined  that  the  rule  is 
not  a  major  rule  as  defined  by  the  Order. 
The  agency  has  not  received  any  new 
information  or  conunents  that  would 
alter  its  previous  determination. 

Paparwock  Reduction  Ad  of  1988 

Section  107.280  of  this  final  rule 
contains  collection  of  information 
requirements  that  were  submitted  fw 
review  and  approval  to  the  Director. 
Office  of  Management  and  Budget 
(OMB).  as  required  by  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1900. 
The  requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0188. 

List  of  Subjects  bi  21  CFR  Part  187 

Food  labeling.  Infants  and  children. 
Nutrition.  Reporting  and  recordkeeping 
requirements.  Signs  and  symbols. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authorify  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  107  is  amended 
as  follows: 


«  , 
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FART 


1.  TIm  mlliortty  dtaUon  for  n  CFR 
Pari  107  oonUniM*  to  read  a*  fbllowK 


:  Saca.  an  (n)  and  (aa).  «aa  (al 
and  0).  4li  701.  SI  Slat  10*1  aa  aiiMndad. 
10«7-ta«S  aa  ■■undid.  ISH-KW  aa 
anMnidad.  M  BM.  IISQ-ins  (SI  VA.C  m  (n) 
and  (aa).  Mi  M  aHi  (1).  aaoa.  an):  n  CFR 
ft.l1: 1 1V.M0  iMMd  ofdy  oadir  taca. 
am(aa).  4U.  nn(a).  U  8lBt  MIS.  M  Slat 

nao-im  (ai  vjajc  un—i  aaoa.  sn(a)):  n 

CFK  1.11:  Sabparti  A  and  C  af«  iMuad  aodar 
Mca.  an  (■)  and  (aa).  «N(a).  «ia.  TMIa).  52 
Sut  low  aa  iiadi  A  WW  aa  Mnwdad. 
106B.  M  9M.  IttO  (»  UJ.C  aai  (a)  and  (aa). 
943(a).  aaaa.  an(a)):  XI CFR  &.11 

2.  A  new  Subpart  B  oomiaHng  of 
11  lOf JOO  liMiH«b  107 JBO  is  addMl  to 
nad  as  foUoass: 


Sk. 

107  JOO    Pood  and  Drug  Admiaiatralkm- 

ra(|Mirad  racaU. 
107.210    Rm-taMatad  product  famovaU. 
107.220    Soopa  and  aflad  of  Infant  fonaula 


107.230  BiaaMlsafsBiafaBi  fofmataracaU. 

107.240  Nodficattoa  fsqiiliaiwli 

107.2S0  TanBlaattnaofaatoIaalfonDula 

racalL 

107.280  RavWoa  of  an  Infant  formula  recall. 

107.270  Coapiianca  widi  tht*  subpart. 
I07ja0 


Subpart  !• 
I107JM 


Whoa  Ihs  POod  and  Dnig 
AdmMstrattoa  dstsnnfaws  tliat  an 
adulterated  or  aUsbrandsd  infant 
formula  p»sssa<s  a  rfsk  to  boinan  health, 
a  manufactarsr  shall  inmediately  talie 
all  acttons  ascsssaty  to  recall  that 
formula,  extsndlnf  to  and  iaclodins  (hs 
retail  level  oonsistani  with  the 
requirements  of  this  subpart. 

(a)  If  a  manufactiirer  has  delermioed 
to  recall  voluntarily  froai  the  market  ao 
infant  fbnaala  that  is  not  subiact  to 
1 107.200  but  that  otberwisa  violates  the 
laws  and  reaulattons  administered  by 
the  Food  aod  Drug  Administration 
(FDA)  and  that  would  be  subfect  to  legal 
action,  the  laanufecturer,  upon  prompt 
notificatioa  to  PDA.  shall  administer 
such  voluntary  recall  consistent  with  the 
requirenwnts  of  this  subpart. 

0>)  If  a  manufactorar  haa  delsnntawd 
to  withdraw  voluntarily  from  the  market 
an  infant  formula  that  is  adulterated  or 
misbranded  In  only  a  minor  way  and 
that  would  not  be  sabfaet  to  legal  actioa 
such  removal  frooi  the  market  is  deemed 
to  be  s  market  withdrawal,  as  daffawd  in 
1 7  JU)  of  this  chapter.  As  required  by 
1 107.240(a).  the  maaafaeturer  shall 
promptly  notify  FDA  of  such  violativs 


formula  and 
conduct 
consiatoni 
subpart 


■My.  but  is  nal  required  ta 
■arkat  withdrawal 

I  requimBMnts  of  this 
to  product  recalls. 

la  efssd  of 


(a)  The  requirements  of  this  subpart 
apply: 

(1)  When  the  Food  aad  Dn« 
AdmiaislratiaB  hM  dstanainad  that  it  is 
necessary  to  raaova  from  the  market  e 
distributed  inlant  {oraula  that  is  in 
violation  of  the  laws  and  regulations 
administered  by  the  Food  and  Drug 
AdministraMon  and  ^Mt  poaes  a  risk  to 
human  haakk  or 

(2)  Whan  a  manufocturar  has 
detenainsd  that  it  is  nswssary  to 
remove  fro*  the  Barfcat  a  distributad 
infant  fatmato  that 

(i)  Is  no  loagsr  subject  to  the 
manufacturer's  control: 

(ii)  b  hi  vtolation  of  the  kiws  and 
regulations  administered  by  the  Pood 
aiul  Drug  Administration  and  agaiilist 
which  the  agency  could  initiete  legal  or 
regulatory  action:  and 

(iii)  Does  not  present  s  human  risk. 

(b)  The  Food  and  Drug  Administration 
will  monitor  continually  the  recall  action 
and  will  take  appropriate  actions  to 
ensure  that  the  violative  infant  formula 
is  removed  from  the  market. 


|i07jao 


lafan 


A  recalling  firm  shall  conduct  an 
infant  formula  recall  with  the  following 
elements: 

(a)  The  recalling  firm  shall  evaluate  in 
writing  the  hasard  to  human  health 
associated  with  the  use  of  the  infant 
formula.  This  health  hazard  evaluation 
shall  include  consideration  of  any 
disease,  injury,  or  odier  sdverse 
physiological  affiect  thst  has  been  or  that 
could  be  caused  by  the  infant  formula 
and  of  the  seriousness,  likelihood,  end 
consequences  of  the  diseases,  iniury.  or 
other  adverse  physiological  effect.  The 
Food  and  Drag  Administration  will 
conduct  its  own  health  hazard 
evaluation  and  promptly  notify  the 
recalling  firm  of  the  results  of  that 
evaluation  if  the  criteria  for  recall  under 
1 107  JOO  have  been  met 

(b)  The  recalling  firm  shall  devise  a 
written  recall  strategy  suited  to  the 
individual  circumstances  of  the 
particular  recall  The  recall  strategy 
shall  take  into  account  the  health  niuard 
evaluation  and  apedfy  the  following: 
The  extent  of  the  rocalk  if  necessary,  the 
public  warning  to  be  given  ebout  any 
hazard  presented  by  the  infant  formula: 
the  disposition  of  the  recalled  infant 
formula;  aad  the  effectiveness  checks 


that  will  be  aiade  to  determine  thst  the 
recaH  is  carried  out 

(c)  Hm  recalling  firm  shall  promptly 
notify  each  of  its  afhcted  direct 
accounts  about  the  recall.  The  formal  of 
a  recall  conununication  shall  be 
distinctive,  and  the  content  and  extent 
of  a  recall  communicatioo  shall  be 
commensurate  with  the  hasard  of  the 
infant  formula  being  recalled  aiwi  the 
strategy  developed  for  the  recall.  The 
recall  communication  shall  instruct 
consignees  to  report  back  quickly  to  the 
recalling  firm  about  whether  they  are  in 
possession  of  the  recalled  infant  formula 
and  shall  include  s  means  of  doing  so. 
The  recalled  oommonicetion  shall  also 
advise  consignees  how  to  return  the 
recall  Infant  formula  to  the  manufacturer 
or  otherwise  dispose  of  it  The  recalling 
firm  shall  send  a  followup  recall 
communication  to  any  consignee  that 
does  not  respond  to  the  initial  recall 
communication. 

(d)  If  the  infant  formula  presents  a 
risk  to  human  health,  the  recalling  firm   . 
shall  request  that  each  establishment  at 
which  such  infant  formula  is  sold  or 
available  for  sale,  post  at  the  point  of 
purchase  of  such  formula  a  notice  of 
such  recall  at  such  establishment  The 
notice  shall  be  provided  by  the  recalling 
firm  after  approval  of  the  notice  by  the 
Food  and  I>ug  Administration.  The 
recalling  firm  shall  also  request  that 
each  retail  establishment  maintain  such 
notice  on  display  until  such  time  as  the 
Food  and  Drug  Administration  notifles 
the  recalling  firm  that  the  agency 
considers  the  recall  completed. 

(e)  The  recalling  firm  shall  furnish 
promptly  to  the  appropriate  Food  and 
Drug  Administration  district  office  listed 
in  i  5.115  of  this  chapter,  as  they  are 
available,  copies  of  the  health  hazard 
evaluation,  the  recall  strategy,  and  all 
recall  communications  (including,  for  a 
recall  under  {  107.200,  the  notice  to  be 
displayed  at  retail  establishments) 
directed  to  consignees,  distributors, 
retailers,  and  members  of  the  public. 

1107.240   Netillcatlon  rsquirsmsnts. 

(a)  Notification  of  a  violative  infant 
formula.  A  manufacturer  shall  promptly 
notify  the  Food  and  Drug  Administration 
when  the  manufacturer  has  linowledge 
(as  defined  in  section  412(e)(2)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act))  that  reasonably  supports  the 
conclusion  that  an  infant  formula  that 
has  been  processed  by  the  manufacturer 
and  that  has  left  an  establishment 
subject  to  the  control  of  the 
manufacturer 

(1)  May  not  provide  the  nutrients 
required  by  section  412(i)  of  the  act  and 


by  regulations  promulgated  imder 
section  412(iH2)  of  the  act:  or 

(2)  May  be  odierwise  adulterated  or 
misbranded. 

(b)  Method  (rf  notification.  The 
notification  made  pursuant  to 

1 107.240(a)  shaU  be  made,  by  telephone, 
to  the  Director  of  the  appropriate  Food 
and  Drug  Administration  district  office 
spedfiad  in  1 5.115  of  this  chapter.  After 
normal  business  hours  (8  a  jn.  to  4:30 
pjn.).  FDA's  emergency  number.  202- 
8S7-8400.  shall  be  used.  The 
mamifecturer  shall  send  written 
coafirmetian  of  the  notificetion  to  ttie 
Division  of  Regulatory  Guidance  (HFF- 
310).  Center  for  Food  Safety  and 
Applied  Nutritim.  Food  aiid  Drug 
Administratioa  200  C  St  SW.. 
Washington.  DC  20204.  and  to  the 
appropriate  Food  and  Drug 
Administration  district  office  specified 
in  i  5.115  of  this  diapter. 

(c)  Reports  about  an  infant  formula 
recall— (1)  Telephone  report.  When  a 
determination  is  made  that  an  infant 
formula  is  to  be  recalled,  the  recalling 
firm  shall  telephone  within  24  hours  tfie 
appropriate  Food  and  Drug 
Administration  district  office  listed  hi 

1 5.115  of  diis  chapter  end  shall  provide 
relevant  information  about  the  infant 
formula  that  is  to  be  recalled. 

[2)  Initial  written  report  Within  14 
days  after  the  recall  has  begun,  the 
recalling  firm  shall  provide  a  written 
report  to  the  appropriate  Food  and  Drug 
Administration  district  office.  The  report 
shall  contain  relevant  information, 
including  the  following  ctmiulative 
information  concerning  the  infant 
formula  that  is  being  recalled: 

(i)  Number  of  consignees  notified  of 
the  recall  and  date  and  method  of 
notification,  including,  for  a  recall 
pursuant  to  1 107.200  infonnati(m  about 
the  notice  provided  for  retail  display 
and  the  request  for  its  display. 

(ii)  Number  of  consignees  responding 
to  the  recall  communication  and 
quantity  of  recaUed  infant  formula  on 
hand  at  the  time  it  was  received. 

(iii)  Quantity  of  recalled  infant 
formula  retunied  or  corrected  by  each 
consignee  contacted  and  the  quantity  of 
recalled  infant  formula  accounted  for. 

(iv)  Number  and  results  of 
effectiveiiess  checks  that  were  made. 

(v)  Estimated  timeframes  for 
completion  of  the  recall. 

(3)  Status  reports.  The  recalling  firm 
shall  submit  to  the  appropriate  Food  and 
Drug  Administration  district  office  a 
written  status  report  on  the  recall  at 
least  every  14  days  until  the  recall  is 
terminated.  The  status  report  shall 
describe  the  steps  taken  by  the  recalling 
firm  to  carry  out  the  recall  since  the  last 
report  and  die  results  of  these  steps. 


1107.280    T( 


of  an 


The  recalling  firm  may  solmit  a 
recommendation  for  termination  of  die 
recall  to  die  appropriate  Food  and  Drag 
Administration  district  office  listed  in 
1 5.115  of  this  chapter  for  transmittal  to 
the  Division  of  R^ulat(»y  Guidance. 
Center  for  Food  Safety  and  Applied 
Nutrition,  for  action.  Any  such 
recommendation  shaU  contain 
information  siqiporting  a  oonchision  that 
the  recall  strategy  has  been  effective. 
The  agency  will  ntpoiad  within  16  days 
of  receipt  by  the  Division  of  Regulatory 
Guidance.  Center  for  Food  Safety  and 
Applied  Nutrittmi.  of  the  request  for 
tomination.  The  recalling  firm  shall 
continue  to  implement  the  recall 
strategy  until  it  receives  final  «vritt«i 
notification  from  the  agency  that  the 
recall  has  been  terminated.  The  agency 
wiU  send  such  a  notification  unless  it 
has  infwmation.  from  FDA's  own  audits 
or  from  other  sources.  denKmstrating 
that  the  recall  has  not  been  effective 
The  agency  may  conclude  that  a  recall 
has  not  bran  effective  i£ 

(a)  llie  recalling  firm's  distributors 
have  failed  to  retrieve  the  recalled 
infant  formula:  or 

(b)  Stocks  of  the  recalled  infant 
formula  remain  in  distribution  channels 
that  are  not  in  direct  omtrol  of  the 
recalling  firm. 

§  iv7.280   Revision  of  en  infeni  foimuia 


If  after  a  review  of  the  recalling  firm's 
recall  strategy  or  periodic  reports  or 
other  monitoring  of  the  recall  the  Food 
and  Drug  Administration  concludes  that 
the  actions  of  the  recalling  firm  are 
deficient  the  agency  shall  notify  the 
recalling  firm  of  any  serious  deficiency. 
The  agency  may  require  the  firm  to: 

(a)  Qiange  the  extent  of  the  recall  if 
the  agency  concludes  on  the  basis  of 
available  data  that  the  depth  of  the 
recall  is  not  adequate  in  light  of  the  risk 
to  human  health  presented  by  the  infant 
formula. 

(b)  Carry  out  additional  effectiveness 
checks,  if  the  agency's  audits,  or  other 
information,  demonstrate  that  the  recall 
has  not  been  effective. 

(c)  Issue  additional  notifications  to  the 
firm's  direct  accounts,  if  the  agency's 
audits,  or  other  information  demonstrate 
that  the  original  notifications  were  not 
received,  or  were  disregarded  in  a 
significant  number  of  cases. 


{107.270 

A  recalling  firm  may  satisfy  the 
requirements  of  this  subpart  by  any 
means  reasonable  calculated  to  meet  the 
obligations  set  forth  in  this  Subpart  E. 
The  recall  guidelines  in  Subpart  C  of 


Part  7  of  diis  diapter  qiedfy  procedures 
that  may  be  useful  to  a  reckling  firm  in 
determining  how  to  con^ily  wi£  these 
regulations. 


f  107.280 

Each  manufacturer  of  an  infant 
formula  shaU  make  and  retain  such 
records  respecting  die  distribution  ci  the 
infant  formula  tfirou^  any 
estaUishment  owned  or  operated  by 
such  manufscturer  as  may  be  necessary 
to  effect  and  monitor  recalls  of  the 
fonnula.  Sodi  records  shall  be  retained 
for  at  least  1  year  after  die  expiretion  of 
the  shelf  life  of  the  infant  formula. 

(Collection  of  infannatkn  reqniremenla  in 
this  sectiaa  were  approved  by  the  Office  of 
Management  and  Budget  under  OMB  ooatmi 
number  oeiO-OUn.) 

Dated:  DeoemlMr  22. 19081 
naakB.Y«i^ 

Commissioner  of  Food  and  Dngt. 
(PR  Doc.  80-1719  Filed  l-2fr-88:  8d4S  am) 

!4t 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alooliolt  Tobaooo  and 


27CFRPart9 

(TJ».ATF-281:Ret: 
8471 


Wm^  W^^ 


Stage  Laop  Diatrfcl  VHicuitural  Aran 


r:  Bureau  of  Alcohol  Tobacco 
and  Firearms  (ATF),  Department  of  die 
Treasury. 

ACTION:  Rnal  rule.  Treasury  decision. 


K  This  final  rule  establishes  a 
viticultural  area  in  Napa  County. 
California,  to  be  known  as  "Stags  Leap 
District"  The  northern  boundary  alone 
has  been  modified  from  diat  originally 
proposed,  to  the  Yountville  Cross  Road. 
The  establishment  of  viticultural  areas 
and  the  subsequent  use  of  viticultural 
area  names  as  appellations  of  origin  in 
wine  labeling  and  advertising  will  help 
consumers  better  identify  the  wines  they 
may  purchase,  and  will  help 
winemakers  distinguish  their  products 
fiom  wines  made  in  other  areas. 

uru.lWK.  OATC  Felmiary  27. 1988. 

FOR  RmTNBI  ■WMMA110N  OONTACIt 
James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol  Tobacco  and 
Firearms,  Ariel  Rios  Federal  Building. 
1200  Pennsylvania  Avenue  NW., 
Washington.  DC  20228  (202-586-7826). 
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A.  Hittofy 

Ob  Aii«iMt  23. 1978.  ATP  pubHalMd 
TrMMiry  DKlafam  ATF-63  (43  FR  37872. 
54aM)  raviatat  ramilaHaiM  in  27  CFK 
Part  4.  TImm  rmUdom  allow  the 
iilililli^iiil  of  daAnilt  vMcultvral 
aiooa.  Hm  raialattoas  ako  allow  Um 
nana  of  an  approved  vlttoultwal  area  to 
be  used  aa  an  appellation  of  ertgtn  on 
wtae  lebelB  end  in  wtaM  edvertiaeiMnta. 

On  October  t.  IVt.  ATF  published 

-    -  -    iATP-«(44FR8eiM) 
rPlBfttto27CFIt 


IJM  tijwe  ulp^iee.  end  ts  sTlrebr 
within  the  Nepe  Velley  viticulturel 


providii^  ior  Ike  IMIRI  of  awoved 

i8.tlMnea 


AoMTicen  vittcultaral  ereea. 

of  whkh  Bay  be  weed  as  appellations  of 


I  patttlcn  should 


A  Regulatory  Criteria 

Section  4.2Se(eN1).  THle  27.  CFR. 
daflnea  an  American  viticulture!  aree  ea 
a  delimited  erape-frowint  region 
distinflulahable  by  gMcniphloel 
featuiee.  die  boundaries  of  which  heve 
been  delineeled  in  Subpert  C  of  Part  9. 
Seelka  4J8e(eN2)  oodteee  the 
procedure  (or  propoeiot  an  American 
viticullural  eree.  TW  petttlc 
inchide— 

(a)  BvldaMa  dwt  the  aaoM  of  die 
propoeed  viticulturel  eree  is  locally 
and/or  natiaaally  known  as  referring  to 
the  eree  spedfled  in  the  petittoo: 

(b)  Histoftcel  or  current  evidence  thet 
the  beoMlariee  of  the  viticultural  area 
are  ae  spedfled  in  die  petitloB: 

(c)  Evidence  releting  to  die 
gaofrapbical  charactofiettaa  (dimate. 
soU.  elevetloa  physlcel  fsetures,  etc) 
which  dUUiwuish  die  viticulturel 
featuree  of  die  propoeed  eree  from 
soiTOundlng  erees: 

(d)  A  deecriptioo  of  die  spedfic 
boundertee  of  the  vitloultufel  eree. 
besed  on  fseturee  which  cen  be  found 
on  IMled  Slalee  Geologicel  Survey 
(UA.&&)  meps  of  die  largest  sppbcabU 


(e)  A  oopy  of  dM  eppropriete  US£A 
map(B)  with  the  bouiidaries  prominendy 
marked. 
ILi 


TIm  Stefi  Leep  Dislrid  vidudturel 
aree  is  loceted  eest  of  the  dty  of 
Yountvine  end  spproximetely  seven 
miles  north  of  dM  dty  of  Napa.  It  is 
bounded  on  die  north  by  die  Yountville 
Croee  Rood,  on  die  east  by  die  Stags 
Leep  OMuntain  range  (400  fool  contour 
line),  on  the  south  hy  e  ihvinage  creek 
diet  iBtaraecle  dw  Sdverede  Trail  at 
ebout  dw  tOleol  oontour  Une.  and  on 
die  ereel  bv  dM  Nape  River.  This 
vHlielflerea  r—eJsts  of 
approxinatoly  1.7W  acree.  iadudi 
bonded  wineriee  end  epproximetely 


AFttitton 

On  Ai^nat  21.  ItM.  the  Stegs  Leep 
Appettetton  CounMee  (hereinefter 
raferred  to  ee  Group  A),  pedtioaed  ATP 
for  eetabMaheseat  of  e  vNlonharal  aree 
in  Nepe  Veley.  Geyfonrie.  to  be  kwiwn 
es  "Stags  Leop^'"lW  ane  propoeed  by 
die  pelllluaers  conaletod  of 
spproidaaataly  2J0O  aoes  (tocbding 
epproKliBetoly  1.100  ecree  of  vineyards), 
situotod  aaet  of  dM  cHy  of  Yountvine. 
end  Ave  to  eight  adlee  Bordi  of  dM  City 
of  Nape.  Hm  propoeed  aree  wee 
surrounded  by  hUlB  to  dM  north,  eaet. 
and  west  end  wee  configured  Hke  e 
funnei 

Groep  A  iMB  enhentttod  an 
sinsnitMam  to  ito  petttkn.  detod 
Decesiber  la.  mo  (heretoafler  referred 
to  ee  dM  Pket  AienttoiwHt)  end 
requeeled.  emeiV  other  ditags.  diet  dM 
name  of  *e  propoeed  vibcHlturel  eree 
be  chained  fcoaa -Ik^B  Leap"  to  "Stags 
Leep  DistrlcL"  This  eree  dene  to  order  to 
undereoore  hrther  the  dtfference 
between  dM  vMouttnml  aree 
deelgnetian  end  the  namee  of  two 
winertoe  edtUn  the  propoeed 
eppeHettaa.  Slav's  Lsep  Wine  Cellars 
end  Stags' Leep  Wtaery. 

On  lune  28^  1980^  Group  A  subaaitted  e 
'  lamnd  amendment  and  supplement  to 
its  original  petition  (hereinaner  raferred 
to  aa  dieSeooBd  Amendment).  The 
Second  Amendment  requested  e 
revision  of  the  northern  end  western 
boundariee  of  dM  propoeed  Staas  Leap 
District  Attached  to  the  Second 
Ameiiiliaeiil  waa  a  rasearch  document 
prepered  by  Silverado  Vinsyards.  in 
support  of  Group  A's  contentioo  that  the 
Nepe  River,  radier  dian  dw  peeks  of  dM 
hills  west  of  dM  Silverado  Trail  was  dM 
sppropriate  western  boundary  for  the 
propoeed  viticulturel  eras,  and  Um  ring 
of  UOe  to  the  aorth  was  s  mora 
appropriate  northern  boundary.  The 
reviaion  of  the  northern  end  weetem 
boundaries  addwl  approximately  3S0 
ecres  to  dm  proposed  viticulturel  aree. 
for  e  total  slae  of  epproxiowtely  2JBK0 
ecres.  Indoded  within  the  extended 
boundariee  wen  previously  excluded 
vineyerds  owned  by.  enuMg  others. 
Silverado  Vineyards  and  Moodavi 
Winery. 

ANotice 

In  reepoaoe  to  the  Second 
Amendment.  ATF  publiahed  Notice  Na 
620  to  the  Peianl  legator  on  Februery 
11. 1987  (82  FR  4280).  propoeing 
estabttslHBeat  of  dM  Slags  Leep  Distrid 
viticuhnral  eree.  The  notice  deteiled  the 


boundaries  es  proposed  to  dM  Second 
Amendment  eiid  requeeled  ooaunents. 
Written  ooaunents  wen  to  be  received 
on  or  befora  April  13. 1987. 

C  Commentt 

ATP  received  two  ooaunents  in 
response  to  the  notice  of  propoeed 
ruleawking.  One  oonaient  in  perticuler. 
dated  Aprd  Vk  1887.  wee  submitted  by 
Mr.  Stanley  Andersoa  of  S.  Aaderson 
Vineyerd.  Mr.  Anderson,  who  owns  e 
winery  and  vineyards  located  fust  north 
of  dM  propoeed  nordiem  boundary, 
requested  thet  the  nordiem  boundary  be 
extended  epproximately  900  yerds.  He 
si^gested  dMt  the  YountvUle  Croes 
Rood  would  be  e  mora  eppropriete 
boundery  than  the  peeks  of  hills  es 
propoeed  to  Notice  No.  82a  The 
propoeed  revielon  would  edd  ISO  acres 
to  dM  propoeed  Stags  Leep  District  for  e 
total  sixe  of  approximetely  2.700  ecres. 
With  the  exception  of  the  northern 
boundery.  Mr.  Anderson  supported  Um 
other  bounderies  as  propoeed  to  the 
notice. 

Attached  to  Mr.  Anderson's  comment 
wera  letters  from  several  asighboring 
vin^ard  owaen  who  era  also  located  to 
the  propoeed  "northern  axteneion."  ell 
of  vdmra  supported  the  extradoa  (tf  the 
northern  boundary  to  the  Yountville 
Croes  Road.  Mr.  Anderson,  and  thoee  of 
his  neighbors  who  supported  dM 
northern  extension.  tvUl  hereinefter  be 
lefened  to  es  Group  E 

D.  Hearing 

In  consideretion  of  the  comments 
received.  ATF  determined  thet  the 
public  toterest  would  beet  be  eerved  by 
holding  e  public  heering  on  the  metier. 
Punuent  to  Notice  Na  044.  published  on 
September  29, 1987  (52  FR  3M31).  ATF 
held  s  hearing  on  December  1  end  2. 
1987.  in  Yountville.  Celifomie. 
conoemine  eetabhshment  of  the 
viticulturel  eree.  ATP  heard  orel 
comments  nom  32  persons.  At  the 
hearing.  Mr.  George  Altamura  (Altamura 
Vineyards  ft  Winery),  requested  that  the 
southern  boundary  of  the  proposed 
viticultural  arae  be  extended 
(epproximetely  2  miles)  to  order  to 
todude  his  vtoeyard  end  winery. 

As  specified  in  Notice  Na  644.  written 
comments  wera  to  be  received  on  or 
before  December  15. 1967.  This  date  was 
then  extended  until  Jenuary  15. 1968 
(Notice  Na  647. 52  FR  44017:  November 
23. 1987).  In  raeponse  to  Notice  Nos.  644 
end  647.  the  Bureeu  received  167 
comments,  repreeenting  172  signatures. 
ATF  elso  received  nine  comments  after 
the  expiration  of  the  comment  period. 
All  comments  wera  given  careful 


consideration  to  the  preperation  of  this 
final  ruto. 

IV.Dedston 

After  extensive  consideration  of  the 
evidence  and  comments  presented 
regarding  establishment  of  e  Stags  Leap 
District  viticultural  area.  ATF  finds  that 
the  evidence  submitted  with  reeped  to 
the  boundaries  proposed  by  Group  B 
satisfies  the  regideiory  criteria  set  forth 
to  i  4.25B(eM2|  of  "Hde  27.  Code  of 
Federal  Regnlettons.  for  tlM 
esteUishment  of  the  Stags  Leap  Distrid 
viticultural  eree. 

Although  recognizing  thet  there  is 
evidence  which  would  support  bodi 
Group  A  and  Group  B  to  tUs  matter. 
ATF  finds  dMt  dw  greeter  weight  of 
evidence  supports  the  Group  B  propoeaL 
ATF  finds  that  the  general  aree 
encompessed  within  the  boundaries 
proposed  by  Group  B  is  locelly  referred 
to  as  Stags  Leep  District  to  the  Bureeu's 
view.  Group  B  edequatdy  demonstrated 
thet  thefr  propoeed  eree  reflects  the 
current  definition  of  Stags  Leap  District 

Furdier.  ATF  finds  Uiat  die 
distinguishing  featuree  to  the  area 
propoeed  by  Group  A  are  also  present  to 
the  northern  extension  proposed  by 
Group  a  Specifically.  dM  soils  to  dM 
northern  extension  are  nune  similar  to 
the  soils  withto  the  aree  originaily 
propoeed  than  to  the  soils  outside  the 
proposed  Stags  Leap  District  ATF 
believes  that  the  soils  (induding 
subsoils)  are  the  primary  distinguishing 
geographical  feature  of  the  Stags  Leap 
District 

In  contrast  ATF  finds  that  the 
evidence  submitted  in  support  of  the 
proposed  extension  of  the  southern 
boundary  did  not  satisfy  the  regulatory 
criteria.  Specifically,  there  was  no 
evidence  that  the  erea  withto  the 
proposed  southern  extensirai  is  locally 
or  nationally  knotvn  as  "Stags  Leap 
(Distrid)." 

The  boundaries  of  die  viticultnral  area 
established  by  this  final  rule  geiMrally 
correspond  to  the  area  initially  proposed 
by  Group  B,  with  modifications  to  evoid 
dividing  existing  vineyards.  The  specific 
boundaries  of  the  viticdtnral  area  may 
be  found  at  §  9.117. 

V.  Evidence 

The  fc^owing  summarises  the 
evidence  on  wtaich  this  final  rule  is 
baaed.  As  eppUceUe.  the  petition, 
amendments,  comments,  and  puUic 
heering  tranacripts  and  exhibits  are 
croee-raierenced.  This  is  indicated  by 
parenthetical  notations  such  as 
(Petition,  p.  •  •  *  ),  (Tr.  Vol  *  •  *,  p. 
*  *  *  ). (Hearing Exhibit*  *  *  ).et&ln 
addition,  to  distinguish  between 
comments  received  m  response  to  the 


notice  of  propoeed  rulemaking  (NPRM) 
and  comments  received  to  response  to 
the  hearing  notices,  commenta  will  be 
referred  to  as  either  (NPRM  Comment 
*  *  *  )  or  (hearing  Comment  *  *  *). 

A.  Name 

Both  Croup  A  and  Croup  B  submitted 
evidence  wtoch  dearty  established  that 
there  exista  an  aree  to  Napa  County. 
Califoraia.  east  of  YountvUle.  with  a 
viticultural  history,  known  both 
historically  and  cnrrendy  as  Stags  Leap 
District  (i^etition.  pp.  2-17;  NPRM 
Comment  1).  The  only  dispute  regarding 
the  name  Stags  Leep  District  concerns 
the  qMdfic  boundaries  of  the 
viticultural  area  kno«vn  by  that  name. 
Accordingly.  ATF  finds,  based  on  the 
evidence,  that  both  Group  A  and  Grotqi 
B  satisfied  the  criteria  of  27  CFR 
4.25a(e)(2Ki)  concerning  the  name  of  the 
viticultural  area. 

B.  Boundaries 

Group  A  submitted  evidence  diet 
hlstmoally,  the  name  Stags  Lnp  was 
used  solely  to  reference  to  Horace  end 
Mimiie  Chase's  summer  manor  house 
(Stags  Leap  Manor)  constructed  to  1800, 
their  wtoery  built  to  1893.  and  the  rodcy 
promontory  overtooking  the  area. 
(Petition,  pp.  2-7.  p.  25).  For  example, 
the  petitioners  submitted  e  copy  of  a 
wtoe  label  from  the  Chase  winery 
todiceting  the  name  "Stags'  Leap." 
(Petition.  Exhibit  4).  They  also  stated 
that  "when  old  timere  talk  about  the 
boundaries  of  Stags  Leap  District  they 
are  more  likely  to  be  referring  to  the  old 
Chase  place  and  ita  immediate  vicinity 
than  they  are  to  the  broader  viticultural 
area.  wtUch  did  not  begin  to  be  caOed 
Stags  Leap  until  some  time  to  the  1970s." 
(Second  Amendment  p.  12). 

Since  the  eariy  ISTtTs.  Mr.  Cari 
Doumani  (Stags'  Leep  Winery)  and  Mr. 
Warren  Winiardu  (Stag's  Leap  Wine 
Cellars)  have  toduded  various  brand 
and  trade  names  on  their  wine  labels 
which  incorporate  the  geographic 
deeignetion  Stags  Leep.  (F^etition,  pp.  11- 
12:  Petition.  Exhibit  10). 

to  a  1973  court  decision  tovolving 
litigation  over  the  use  of  the  nanie  Stags 
Leap,  the  judge  ruled  that  "to  «  person 
of  ordinary  totelligence  *  *  *  "STAG'S 
LEAF  is  a  designation  for  e  substantial 
area  or  a  range  of  mountains  or  hills." 
(Petition,  p.  10).  Thereefter.  to  the  1974 
promotional  meterial  for  his  winery.  Mr. 
Winierski  noted  dut  "Stag's  Leep  is  a 
regional  deeignation  whi<£  should  to 
time  become  as  familtar  to  wine  buyera 
as  oertato  domaines  to  European  wine- 
growing regions."  (Petition,  pp.  15-16; 
Petition.  Exhibit  10).  Ihe  name  Stags 
Leap  gained  further  prominence  when, 
to  1976,  Mr.  Winierski's  1973  Cabernet 


Sauvignon  took  first  i^ce  et  e  Mind 
tasttag  to  Paris.  France.  (Petition,  p.  14). 

While  there  was  general  egreement 
about  the  history  of  Stags  Leep,  ^ 
issues  of  contention  during  this 
rulemaking  proceeding  have  centered 
around  the  northern  boundary  to 
particular  and.  to  a  lesser  degree,  the 
southern  and  western  boundaries. 

1.  Southern  Boundary 

At  dM  public  hearing,  Mr.  George 
Ahamora  (Ahamnra  Vineyards  ft 
Winery)  commented  thet  the  eree  to 
which  Iris  vineyards  and  winery  are 
located  shares  many  of  the  saoM 
geographical  features  found  withto  the 
propoeed  Stags  Leep  Disbict  induding 
soil  series,  vegetation,  end  eir-flow 
pattern.  Beceuse  of  this.  Mr.  Altamura 
propoeed  that  the  southern  boundary  of 
the  viticultural  area  be  extended, 
approximatdy  two  miles,  to  e  pomt 
wtiere  Sode  Creek  flows  toto  the  Napa 
River.  riV.  Vol  m.  pp.  130-145).  Mr. 
Altamura  submitted  evidence  indicating 
that  oertato  aoils  to  the  propoeed 
soodiern  extension  (e.g..  Haire  series) 
were  also  found  to  the  propoeed  Stags 
Leap  District  (Heerii^  Exhibit  39: 
Hearing  Comment  61). 

to  a  poet-heering  written  comment 
(Hearing  Comment  48).  Mr.  Ernie  Weir 
of  Hagafen  Cellare  stated  that  if  the 
sonthero  boundary  was  to  be  extended 
to  include  Mr.  Ahamura,  he  wodd  alee 
like  his  vineyards  and  winery  to  be 
toduded.  however,  "perhape  e  more 
eppropriete  end  correct  southern  border 
will  not  include  either  of  us." 

Neither  Mr.  Altamura  nor  Mr.  Weir 
submitted  evidence  which  would 
todicete  that  the  name  "Stags  Leep"  wes 
locally  or  nationally  known  as  referring 
to  the  propoeed  southern  extension. 

As  preiiously  mentiooed.  the 
regulations  to  27  CFR  4.26«(eM2)  outline 
the  procedure  for  proposing  en 
American  viticdtural  area,  to  particular, 
i  1 4.25a(eN2)  (i)  and  (ii)  specify  drnt 
evidence  must  be  sufaoiitted  indicsting 
that  the  name  of  the  viticultural  aree  is 
locally  and/or  nationally  known  as 
referring  to  the  area  to  the  petition,  and 
that  the  boundaries  of  the  viticultural 
area  are  as  specified  to  the  petition. 
Based  on  the  information  in  the 
rulemaking  record,  there  is  no  evidence 
as  to  name,  either  historical  or  current 
to  support  an  extension  of  tiie  southern 
boundary  from  that  proposed  to  Notice 
No.  620.  Therefore,  ATF  is  not  extending 
the  soudiera  boundary  as  propoeed  by 
Mr.  Altamura. 

2.  Northern  Boundary 

Conflicting  evidence  as  to  the 
northern  boundary  was  submitted  to  the 


BEST  COPY  AVAILABLE 


/  Vol  54.  Na  17  /  Friday,  lamury  27.  1M9  /  Rule»  and  ReguUtioM 


lU.  and  public  Iwrim 
t     iMtlMMiy.  Id  Its  Inittal  p«titk».  Croup  A 
Dotod  thai  Ikart  bad  baaa  Uvaly 
itliagiMiaant  aaioat  tha  wtiM  prtM  ovar 
tha  boundariaa  of  SUfi  Laap  ENstrict 
(I^tlUoa.  p.  S2).  Group  A  and  Croup  B 
both  DTMantad  lattara  and  dadaratkMM 
fktMB  lo^-tioia  raaidant*  of  tha  area, 
which  prMMilad  conflicting 
raooUaction*  of  tha  boundariaa  of  tha 
Staai  Lmp  Diatrict.  (PatitioQ. 
DMiaratioaa  B  and  C;  NFRM  Comraant 
1.  Exhibits  H  and  P-1:  Haaring  Exhibit 
2:  Haafii«  Exhibit  2B).  Basad  on  tha 
avldanoa  praaantad.  ATF  finds  that 
whila  thart  ara  diifarsncas  in  tha 
rsooUactions  of  local  rasidents  as  to  tha 
boundarias  of  tha  Stags  Lsap  District 
Ihafa-is  avidanca  to  support  tha 
ooncluaion  that  tha  northam  sxtension  Is 
known  locally  ••  part  of  Stags  Lsap 
District 

Mr.  WUliaa  F.  Hainti.  a  wina 
historian,  laatiflad  on  bahatf  of  Croup  A 
at  tha  public  haarii«.  Mr.  Heinti  sUtad 
that  in  tha  IggOs.  tha  Napa  Wina 
Cfowma  Asaodatioa  crsatad  a  sariaa  of 
sub^listricts  within  tha  southsm  part  of 
Napa  Vallay.  for  tha  purpoaa  of 
aatharii«  data.  Mr.  Haintx  axtrapolalad 
froa  dia  availaUa  data  that  dia 
boundarias  of  ooa  of  thaaa  sub-districts 
ckisaly  corrsspondad  to  tha  boundariaa 
of  tha  Stags  Laap  District,  as  propoaad 
In  Notioa  Na  e2a  (Tr.  Vol  L  pp.  tt-M). 
Tliis  avidanca  was  disputad  by  Charlaa 
Sullivan,  anothar  wina  historian,  who 
contended  that  tha  evidence  from  tha 
IQth  century  was  too  Incomplete  to  draw 
any  conclusions  as  to  boundaries.  Mr. 
Sullivan  stated  that  for  purposes  of 
determining  the  validity  of  tha 
appellation,  only  the  history  since  the 
1980s  was  relevant  (Hearing  Comment 
103).  ATP  finds  that  the  evidence  about 
the  19th  century  boundarias  of  the  Napa 
Wina  Crowars  AssodaUon  sub-districts 
was  Incondusivr.  therefore,  this 
evidence  was  not  considered  to  be 
significant  for  purpoaes  of  determining 
the  current  boundaries  of  the  Stags  Leap 
District 

Croup  A  also  preeantad  evidence  to 
the  eflcKrt  that  the  vineysrd  owners  in 
the  northern  extension  referred  to 
themselvae  as  being  located  in 
"YountvlUe"  rather  than  "Stags  Lsap.** 
(Hearing  Comment  84.  p.  8:  Hearing 
Exhibit  10).  Group  A  pointed  to  the  fact 
that  none  of  the  grapes  grown  in  tha 
northern  extension  were  used  In  wines 
that  were  labeled  as  "Slags  Laap." 
(Hearing  Coounent  84.  p.  9).  They  also 
pointed  to  the  fact  that  one  of  the 
vineyard  owners  in  the  proposed 
extension.  Mr.  jack  Abruzzini.  called  his 
vineyard  ").  Abruzzini'i  YeuntviUe 
Vineyard."  and  considered  himself  as 


\miim  wiUiln  tha  Yountville  area,  radiar 
than  dM  "Stags  Laap  District."  (NFRM 
Coouaaot  2:  Haaring  Comment  29). 

Croup  B  prssantad  evidanoe  that  tha 
terms  Yountville  and  Stags  Lsap  District 
were  not  mutually  exclusive,  and  ststed 
diet  rasldaots  wldiin  the  propoaed  Stags 
Lsap  Dsitrict  and  the  propoead  northam 
axtansioa  had  tiaa  to  die  dties  of  Napa 
and  Yountville.  Mr*.  Dorothy  Baiboca.  a 
vineyard  owner  In  the  northern 
extensioa  submitted  evidence  that 
various  vtaiayards  and  wineries  located 
within  tha  boundarias  of  tha  proposed 
Stags  Laap  Diatrtct  were  liated  in  die 
telephone  book  as  being  in  Yountville 
and  Napa.  (Tr.  Vol  DL  p.  88:  Heering 
Exhibit  SS).  Mr*.  Barbosa  also  submitted 
evidence  that  three  of  the  wineries  in 
the  propoaad  Stags  Leap  District  ware 
members  of  the  Yountville  Chamber  of 
CoouBerca.  (Haarii«  Exhibit  38).  In 
additioa.  Mr*.  Barboia  submitted  Isbels 
for  one  winery  in  the  propoeed  Stags 
Laap  District  indicating  Yountville  as  ito 
locatioa  (Haaring  Exhibit  30). 

Group  B  argued  that  there  was  no 
uniformity  in  self-description  in  the 
Stags  Lsap  District  thus,  there  was  no 
oontradkdoo  between  using  s 
Yountville  address  and  baifl«  widiin  the 
Stags  Laap  District  viticultural  area. 
AIT  Bnds  that  the  various  wineries  and 
vineyards  within  both  the  propoeed 
Stags  Laap  District  and  the  s<M:allad 
"northern  extensioa"  used  various 
names  in  geographical  self-descriptioa 
including  Yountville  and  Napa.  Thus, 
the  Bureau  does  not  find  that  this 
criteria  is  s  useful  means  of 
distinguishing  vineyards  and  wineries 
within  the  sppallatlon  from  those 
outside  the  appellation. 

Both  Group  A  and  Group  B  submitted 
various  ariides  from  the  wine  press  and 
tha  general  press  to  support  the 
respective  boundaries  propoeed  Moet  of 
the  articles  submitted  did  not  ariiculate 
specific  boundaries  for  the  Stags  Leap 
District  but  merely  referred  to  the  tect 
that  various  wineries  or  vineyards  ware 
located  within  the  boundaries  of  Stags 
Leap.  Of  the  articles  which  did  mention 
specific  boundaries,  thefs  was  no 
uniformity. 

For  sxample,  one  articia  impliad  that 
the  Stags  Leap  District  area  extended  as 
far  west  ss  the  Napa  River  (Petition. 
Exhibit  13.  Trvmpetvine  Wine*.  April 
1988,  "Stags  Leap  Saga.  Part  IT'),  while 
others  Implied  diet  the  Silverado  Trail 
(Petition.  Exhibit  13.  Connoisaeur't 
Guide  to  California  Wine,  |an-Feb 
1077).  or  psvhapa  an  area  to  the  west 
diereof  (Haarii«  Exhibit  12.  the  Napa 
Register  (4/17/81).  "Nspa  Wines  Take 
Tasting  Honors")  were  the  boundary.  In 
one  article,  a  vineyard/ winery  owner 


described  the  Stags  Leap  District  as 
consisting  of  only  450  acres  (Petition. 
Exhibit  13.  The  Wine  Spectator,  fanusry 
1-31. 1985.  "SUnding  Fast  for 
Cabamet").  while  in  another  article,  it 
was  described  as  consisting  of  1,000 
acres.  (Petition.  Exhibit  13.  Friends  of 
Wine.  April-May  1984.  "Napa  Winery 
Profiles:  The  QwBst  For  Site"). 

Some  of  the  evidence  submitted  was 
susceptible  of  more  than  one 
Interpretation.  For  example,  in  support 
of  the  extended  northam  boundary. 
Croup  B  submitted  as  evidence  a  map 
prepared  by  the  U.S.  Department  of 
Agriculture  (USDA)  Soil  Conservation 
Service  (SCS)  which  induded  a  sub- 
district  known  as  "SouUi  East  Yountville 
Stag's  Laap  Area."  (NFRM  Comment  1. 
pp.  8-7).  The  sub-district  had  as  its 
northam  boundary  the  Yountville  Cross 
Road,  and  as  its  westem  boundary  the 
Napa  River.  Although  the  southern 
boundary  extended  almost  all  the  way 
to  the  dly  of  Napa,  it  did  not  Include  tha 
vineyards  owned  by  Mr.  Altamura  or 
Mr.  Weir. 

Croup  A  countered  with  the  daim  that 
the  map  supported  its  assertion  tha  the 
so-called  northern  extension  was  s  part 
of  Yountville.  (Hearing  Comment  84,  p. 
7).  ATF  contacted  die  SCS,  and  was 
Informed  by  letter  dated  May  18, 1988, 
that  the  boundaries  were  drawn  based 
on  the  property  lines  of  "cooperators." 
i.e.,  ranches  and  farms  being  assisted  by 
the  SCS.  (Requested  Information  5).  The 
map  was  for  Internal  filing  purposes 
only,  and  was  not  distributed  to  the 
public  In  sddition.  the  map  submitted 
by  Croup  B  was  a  replacement  for  one 
originally  drawn  up  during  the  19G0S.  but 
which  had  been  lost  sometime  before 
1983.  Consequently,  as  pointed  out  by 

die  SCS. it  is  hi«^y  unlikely  diat 

the  current  map  matches  the  original." 
Therefore.  ATF  has  conduded  that  the 
map  is  not  of  great  evidentiary  weight, 
and  that  it  does  not  support  condusively 
either  Group  A  or  Group  B. 

Both  Group  A  and  Croup  B  have 
pointed  for  support  to  an  artide  that 
appeared  in  the  September  1981  issue  of 
Vintage  Magazine,  entitled  "How  Many 
Stags  in  a  Stag's  Leap?"  (Petition. 
Exhibit  13).  In  describing  the  Stags  Leap 
District  the  author  of  the  article, 
Richard  Paul  Hinkle,  defined  its  bounds 
"(f)or  the  immediate  sake  of  argument 
*  *  *  as  being  Clos  du  Val  on  the  south, 
the  Silverado  Trail  on  the  west  an 
extension  of  the  Yountville  Cross  Road 
on  the  north  (just  south  of  Rector 
Reservoir),  and  the  rocky  promontories 
of  the  eastern  Hank  of  the  Mayacamus 
Mountains  (slso  called  Stags  Leap)  to 
the  east" 
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Croup  B  uses  diis  article  in  support  of 
its  contention  that  the  northern 
boundary  goes  as  far  north  as  the 
Yountville  Cross  Road.  (NPRM 
Comment  1,  p.  4. 8).  Croup  A  points  to 
the  fact  that  the  boundaries  as 
articulated  by  Mr.  Hinkle  would 
eliminate  all  vineyards  located  west  of 
the  Silverado  Trail  (Hearing  Comment 
84,  p.  6)  indoding.  among  others,  the 
vineyards  of  S.  Anderson  Vineyard.  Pine 
Ridge  Winery,  Silverado  Vineyards,  and 
Mondavi  Winery.  However.  Mr.  Hinkle's 
artide  does  go  on  to  say  that  "[a] 
significant  chunk  of  acreage  may  be 
disputed  when  the  westem  boundaries 
come  up  for  discussion.  Involved  are  the 
Disney  (Silverado)  vineyards  *  *  *.  Pine 
Ridge's  vines  *  *  *.  and 
Mondavi's  *  •  *." 

ATF  finds  that  neither  die  Hinkle 
artide,  nor  any  other  artide  submitted 
in  the  rulemaking  record,  specifically 
lists  boundaries  identical  to  either 
proposal.  In  addition,  none  of  the 
artides  submitted  provides  a 
comprehensive,  all-inclusive  list  of 
wineries  and  vineyards  Induded  in  the 
area  which  would  correspond  to  the 
boundaries  proposed  by  Croup  A  or 
Croup  B. 

Most  of  the  artidee  fubmitted  were 
not  intended  to  present  definitive  lists  of 
the  wineries  and  vineyards  widiin  die 
Stags  Leap  District  Therefore.  ATF  does 
not  find  that  the  fad  that  some 
vineyards  or  wineries  were  not 
mentioned  is  evidence  that  those 
vineyards  or  wineries  are  not  within  the 
Stags  Leap  Distrid.  Some  of  the  smaller 
vineyards  located  in  the  center  of  the 
proposed  Stags  Leap  Distrid  were  not 
mentioned  in  any  of  the  artides 
submitted.  Instead.  ATF  has  found  die 
press  artides  useful  in  setting  the 
parameters  of  the  boundaries  of  the 
Stags  Leap  District 

VVith  reference  to  the  disputed 
northem  boundary,  it  should  be  noted 
that  Croup  A  did  not  submit  any  artides 
which  specifically  placed  the  northem 
boundary  at  the  hills,  as  proposed  in 
Notice  No.  620.  However,  Group  B 
submitted  one  article  which  specifically 
induded  S.  Anderson  Vineyard  on  a 
map  of  the  "Stag's  Leap  Area."  (NPRM 
Comment  1,  Exhibit  E).  In  addition. 
Group  B  submitted  a  copy  of  a  1983 
itinerary  for  a  wine  touring  business. 
Wine  Adventures,  Inc.,  which  refers  to 
S.  Anderson  Vineyard  as  being  located 
in  the  Stag's  Leap  region.  (Hearing 
Comment  47;  Requested  Information  2). 
Thus,  ATF  finds  that  the  weight  of  the 
evidence  supported  the  northern 
addition  proposed  by  Group  B. 


3.  Westem  Boundary 

With  reference  to  the  westem 
boundary,  although  there  was  no  dispute 
to  the  boundary  among  the  partidpants 
at  the  hearing.  ATF  did  receive 
conflicting  evidence  as  to  its  corred 
location.  Specifically,  while  Grotqi  A 
amended  its  petition  to  move  the 
westem  boundary  fiom  the  hills  west  of 
the  Silverado  Trail  to  the  Napa  River, 
artides  were  submitted  which  indicated 
that  the  westem  boundary  was 
somewhere  east  of  the  Napa  River. 
(Hearing  Exhibit  12:  Petition.  Exhibit  13). 
This  conDid  was  noted  in  the  Hinkle 
artide  previously  mentiaaed.  However. 
Croup  A  presented  evidence  whidi 
indicated  that  the  Napa  River  was  the 
westem  boundary  of  the  Stags  Leap 
Distrid  area.  (Petition.  Exhibit  Ul-ln 
additkm.  Croup  A  submitted  articles 
which  qiecifically  induded  Silverado 
Vineyards  and  Mondavi  Winery 
vineyards  as  part  of  die  Stags  Leap  area. 
(Second  Amendment  pp.  3-4:  Petition. 
Exhibit  13).  ATF  finds  diat  die  weight  of 
the  evidence  supports  the  iriacement  of 
the  westem  boundary  at  the  Napa  River, 
as  propoaed  in  Notice  No.  620, 

4.  Examples  of  Evidence  Utilized  in 
Support  of  Dedsion 

ATF  has  utilized  over  40  pieces  of 
information  which,  taken  collectively, 
support  die  boundaries  as  adopted  in 
this  Treasury  decision.  In  the  following 
paragrai^  the  Bureau  will  provide 
some  examfries  of  the  evidence  It  used 
in  establishing  the  boundaries  of  the 
Stags  Leap  Distrid  viticultural  area. 

Northem  Boundary— S.  Andermm 
Vineyard.  (1)  A  copy  of  an  itinerary 
(dateid  10/13/83)  for  a  wine  touring 
business.  Wine  Adventures,  inc.  which 
refers  to  S.  Anderson  Vineyard  as  being 
located  in  the  Stags  Leap  wine  region. 
(Hearing  Comment  47;  Requested 
Information  2). 

(2)  An  artide,  entided  "(^nskey) 
Winery  Cleared  Over  Obiections" 
(Napa  Register,  2/5/67).  includes  S. 
Anderson  Vineyard  on  a  map  of  the 
"Stag's  Leap  Area."  (NFRM  Comment  1. 
Exhibit  E). 

(North)  Eastern  Boundory — Shafer 
Winery,  Stags' Leap  Winery.  (1)  Copies 
of  certificates  of  label  approval  for 
Shafer  brand  1978  Cabernet  Sauvignon 
and  1980  Zinfandel  (dated  5/20/80  and 
3/5/82,  respectively).  The  labels  indicate 
that  the  "grapes  were  grown  in  the 
Stag's  Leap  area  of  the  Napa  Valley." 
The  grapes  were  grown  in  Shafer's 
vineyards.  (Petition.  Exhibit  10; 
Requested  Information  4). 

(2)  An  article  in  the  April-May  1984 
issue  of  Friends  of  Wine  (page  35)  which 
describes  Shafer  Vineyards  as  being 


located  in  the  Stags'  Leap  area.  (Petition. 
Exhibit  13). 

(3)  A  copy  of  a  certificate  of  label 
approval  (dated  8/20/82)  for  Pine  Ridge 
brand  1980  Merlot.  The  label  indicates 
that  part  of  the  wine  was  derived  from 
grapes  grown  in  the  "Stag's  Leap 
district"  The  grapes  came  fitnn  the 
vineyards  of  Stags'  Leap  Winery. 
(Petition.  Exhibit  10;  Requested 
Information  4). 

(4)  An  artide  in  the  April  1985  issue  of 
Trumpetvine  Wines,  entitied  "Stags 
Leap  Saga.  Part  H"  describes  Stags' 
Leap  Winery  as  being  located  in  the 
"Stags  Leap  area."  (Petition.  Exhibit  13). 

Southern  Boundary— Clos  du  Val 
Winery.  (1)  In  the  revised  edition  of  Bob 
Thompson's  "The  Pocket  Encydopedia 
of  California  Wines"  (Copy.  1985).  a 
reference  is  made  that  "most  of  the 
grapes  (to  make  Clos  du  Val  wines) 
come  firom  winery-owned  vineyards 
around  the  cellar*  at  Stag's  Leap  ***** 

(2)  In  die  durd  edition  of  Alexis 
Licfaine's  "New  Encyclopedia  tA  Wines 
&  SpiriU"  (Copy.  1984).  Qos  du  Val 
Winery  is  described  as  having  "about 
300  acres  *  *  *  of  vineyards  in  tbe  Stag's 
Leap  and  Cameras  districts  ***** 

Westem  Boundary— Silverado 
Vineyards,  Robert  Mondavi  Winery.  (1) 
A  copy  of  a  photopaph  that  appeared  in 
the  lanuary  1-31. 1982  issae  of  The  Wine 
Spectator,  with  the  caption  "Silverado 
Vineyard,  in  Napa's  Stag's  Leap  area, 
takes  form."  (Petition.  Exhibit  13). 

(2)  In  a  review  of  Silverado's  1981 
Cabernet  the  California  Grapevine 
(Aprd-May  1984)  noted  diat  die  "grapes 
were  estate-growm  in  the  Stag's  Leap 
area."  (Second  Amendment  p.  5). 

(3)  In  an  artide  appearing  in  the  San 
Francisco  Examiner  (3/9/83).  writer 
Harvey  Steiman  notes  that  "Robert 
Mondavi  has  vineyards  here  (Stag's 
Leap  Distrid)."  (Petition.  Exhibit  13). 

(4)  An  article  in  the  April  1985  issue  of 
Trumpetvine  Wines  (previously 
mentioned),  includes  the  vineyards  of 
Robert  Mondavi,  east  of  the  Napa  River 
and  west  of  the  Silverado  Trail,  as  being 
induded  in  the  "Stags  Leap  area." 
(Petition,  Exhibit  13). 

Central  Area — Pine  Ridge  Winery, 
Steltzner  Vineyards,  Stag 's  Leap  Wine 
Cellars.  Nathan  Fay  Vineyards.  (1)  In 
the  September  1961  issue  of  the 
Alabama  Wine  Guide  (Vol.  1,  No.  4). 
Pine  Ridge  Winery  is  described  as  being 
"located  in  the  Stag's  Leap  district  of  the 
Napa  Valley."  (Hearing  Exhibit  12). 

(2)  In  an  article  that  appeared  in  the 
June  1. 1963  edition  of  the  San  Francisco 
Chronicle,  entitled  "Cabernets  of  Stags 
Leap,"  writer  Anthony  Dias  Blue 
mentions  some  of  the  wineries  in  the 
"Stags  Leap  district"  including  Pine 
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Rida*  and  SUa't  Lmp  Win*  Cdkra. 
R«f««nc«  la  •Iw  mad*  to  the  vineyard* 
of  Rldiard  Sieltmar  aa  being  located  in 
tht  Stags  Laap  area.  (Petition.  Exhibit 

in 

(3)  In  the  third  edition  (revised)  of 
*n1ie  Connoisseurs'  Handbook  of 
CaUfomia  Wines"  by  Charles  E.  dken. 
Barl  G.  Singer  and  Nonnan  S.  Roby 
(Copy.  19M).  Slag's  Leap  is  described  as 
beii^  east  of  Yountvilie  and  Including 
Stag's  Laap  Wine  Cellars.  (Petition. 
Exhibit  13). 

(4)  Rolnt  of  sale  literature  for  8L 
An^ew's  Vineyard  brand  1961 
Cabernet  Sauvlgnon  which  indicates 
that  part  of  the  wine  was  derived  from 
grapes  grown  in  the  "Stag's  Leap  area  in 
the  Napa  Valley."  The  yapm  were 
grown  in  Richard  Steltmer's  vineyards. 
(Petition.  Exhibit  11:  Requested 
Information  1). 

(5)  A  copy  of  a  certiBcate  of  label 
approval  (dated  3/l5/a2)  for  San 
Prandaoo  Symphony  brand  1979 
Cabwnet  Sauvignon  which  indicates 
"Stag's  Leap  District"  as  the  origin  of  the 
wine.  The  label  states  that  the  grapaa 
came  from  the  vineyards  of  Richard 
Steltzner. 

(0)  A  copy  of  a  certificate  of  label 
approval  (dated  10/30/80)  for  Berkeley 
Wine  Cellars  brand  1978  Cabeniet 
Sauvignon  which  indicataa  the  "Stag's 
Leap  Region  of  Napa  Valley"  as  the 
origin  of  the  wine.  The  grapes  came.  In 
part,  from  the  vineyards  of  Nathan  Fay. 
(Petition.  Exhibit  11:  Requested 
Infonnation  1). 

(7)  A  copy  of  a  certificate  of  label 
approval  (dated  e/l/M)  for  Bay  Cellars 
brand  1982  Clarion  red  wine,  llie  label 
indicates  that  the  wine  was  produced,  in 
part  from  grapes  grown  in  the  "Stag's 
Leap  region."  The  grapes  came  btHn 
Nathan  Pay's  vineyards.  (Patitioo. 
Exhibit  11:  Requested  Information  1). 

After  consideration  of  all  of  the 
evidence  presented.  ATF  has  concluded 
that  there  ia  sufficient  evidence  to 
substantiate  that  the  additional  area 
proposed  by  Croup  B  has  been  and  is 
currently  considerad  within  the  Stags 
Leap  District  by  the  general  public 
Consequently.  ATF  finds  that  the  area 
encompassed  within  the  boundaries 
proposed  by  Croup  B  accurately  reflects 
the  grape  growing  region  known  aa 
Stags  Leap  District 

C  Gtogrophical  Faaturm 

Croup  A  contends  that  their  proposed 
area  is  distinguished  from  surrounding 
areas  by  geoyaphlcal  features.  They 
maintain  that  the  topography,  climate, 
and  soils  which  characterixe  their 
proposed  area  combine  to  produce 
unique  growing  conditions.  Moreover, 
they  contend  that  the  additional  area 


aocompaased  by  the  Group  B  propoeal  is 
characterixed  by  geographical  features 
which  are  mora  similar  to  the  Napa 
Valley  floor  than  to  their  propoeed  area. 
On  the  other  hand.  Group  B  maintains 
that  th««  are  no  siyiiflcant  differences 
in  topo^vphy  or  climate  between  the 
area  propoeed  in  Notice  Na  020  and  the 
northern  extension  area.  Group  B 
preeented  evidence  that  the  soils  in  the 
northern  extension  were  the  same  as  the 
soils  in  the  proposed  area. 

1.  Topography 

In  their  initial  petition.  Group  A 
submitted  evidence  that  the  proposed 
Stags  Leap  (District)  viticultural  area 
had  a  distinct  microclimate,  resulting 
from  the  orographic  configuration  of  die 
area.  They  contended  that  the  area, 
surrounded  on  three  sides  by  hills  or 
mountains,  was  configured  like  a  funnel 
which  accentuated  the  inflow  of  cool  air 
from  San  Pablo  Bay.  which  is  located 
south  of  the  propoeed  area.  (Petition,  pp. 
38-38).  As  stated  in  the  weather  report 
of  Irvii«  P.  Krick  Aaaodates,  Inc. 
(Mltloap.a9): 

The  wids  and  of  the  hanei  isoas  south  to 
reoaive  dM  bay  breeat  and  the  f^equani  fogi 
and  low  doods  which  accompany  it  Thasa 
bcssias  ars  than  guided  iaio  the  area  by  its 
unique  topography,  lochidlng  dia  BMentains 
to  the  east  of  the  Silverado  Trail  and  the 
aarias  of  oootiguoiM  hills  to  the  wast  of  the 
TVaiL  wirich  serve  as  the  two  sides  of  the 


The  IMxk  report  goes  on  to  state  that 
the  topography  of  the  area  also  controls 
the  movement  of  air  out  of  the  area. 
"{s|pecifically.  the  air  exits  to  the 
mountain  elevations  to  the  north  or. 
*  *  *  to  the  main  valley  floor  through 
the  narrow  passes  at  the  north  of  Stags 
Leap."  (Petition,  p.  39). 

However,  with  the  subsequent 
extension  of  the  western  boundary  bt>m 
the  hills  west  of  the  Silverado  Trail  to 
the  Napa  River  (Second  Amendment),  as 
proposed  in  Notice  Na  020,  ATF  does 
not  believe  that  the  topogra|rfiy  of  the 
viticultural  area  1*  a  significant 
geographical  feature  in  determining  a 
western  boundary.  As  meteorologist 
Donald  Schukrafi  (Weather  Network. 
Inc.)  stated  at  the  public  hearing  in 
discussing  the  extended  (western)  area. 
"(t)here  is  no  funnel  effect  here,  lliis 
area  is  open  to  the  Valley."  tjr.  VoL  L  p. 
12S). 

Similarly.  ATF  does  not  believe  that 
topography  is  a  significant  geographic 
feature  in  determining  the  northern 
boundary  of  the  Stags  Leap  District 
viticultural  area.  Although  the 
petitioners  had  noted  that  the  northern 
ring  of  hills,  iust  south  of  the  Yountvilie 
Cross  Road,  defined  part  of  the  "funnel" 
no  evidence  was  submitted  in  the 


rulemaking  proceeding  which 
oooduslvely  demonstrated  a  diSierence 
between  the  area  north  and  south  of  the 
bills. 

2.  CUmate— Tempereture 

In  their  Second  Amendment  Group  A 
included  a  ureather  study  of  the 
propoeed  viticultural  area  (as  specified 
hi  Notice  Na  020).  prepared  by  Weather 
Network,  Inc.  Weether  data  was 
obtained  frtMft  thermographs  and 
automatic  weather  statioiis  located  both . 
inside  and  outside  (e.g..  approximately 
Vi  mile  west  of)  the  propmed 
viticultural  area.  As  noted  in  the  report 
(Second  Amendment  p.  34): 

*  *  *  the  daily  maximum  and  minimum 
temperatures  recorded  by  the  itattona  in 
Stags  Laap  Diatrlct  were  genera&y  aeveral 
dayaea  higher  than  thoae  recorded  by  the 
weather  atation  to  the  weat  of  the  Napa  River 
and  near  the  center  of  the  Valley  floor.  On 
some  days  the  differences  between  the  two 
ataUona  were  over  ten  degrees. 

However,  Weather  Network.  Inc.  did 
not  set  up  a  weather  station  in  the 
proposed  northern  extension  area. 
Consequently,  there  is  no  data  available 
from  that  area.  Moreover,  the  petitioners 
had  conceded  that  actual  maximum 
temperature  values  were  not 
significantly  different  from  those  in 
neerby  areas.  (Petition,  p.  40).  In  the 
aforementioned  Krick  report  it  was 
stated  that  the  funnel  effect  did  not 
ceuse  degree  day  values  as  currently 
calculated  to  vary  appreciably  between 
the  Stags  Leap  area  and  the  adjacent 
Napa  Valley  areas,  and  "for  this  reason 
It  would  be  misleading  to  use  only 
degree-days  as  a  criteria  for  evaluating 
the  microclimate  of  the  variotu 
vineyards  within  short  distances  of 
Stags  Leap."  (Petition,  p.  40). 

At  the  public  hearing,  Mr.  Donald 
Schukraft  a  certified  consulting 
meteorologist  commented  that  the  hills 
along  the  northern  boundary  of  the 
propoeed  Stags  Leap  area  "provide 
chsnges  in  the  tvind-flow  pattern  that 
consequently  produce  changes  in  the 
temperatures  and  humidity  in  the 
vineyards  to  the  north  and  south  of  the 
hills.  These  changes  *  *  *  are  not  found 
at  the  Yountvilie  Cross  Road."  (Tr.  VoL 
L  p.  118).  For  example.  Mr.  Scl.ukraft 
asserted  that  on  a  day  when  the  wind- 
flow  is  from  the  south,  the  air  would 
flow  around  the  northern  hills  (south  of 
the  Yountvilie  Cross  Road)  and  exit  the 
area  south  of  the  northern  hills,  resulting 
in  temperatures  that  are  lower  and 
humidity  that  is  higher  than  the  area 
north  of  the  hills.  However,  Mr. 
Schukraft  presented  no  dimatological 
data  to  support  those  conclusions. 


ATF  received  conflicting  reports  frt>m 
vineyard  owners  both  within  the 
proposed  area  and  within  the  northern 
extension  as  to  the  effects  of  the  wind 
on  their  respective  grape  vines. 

Mr.  Richard  Chambers,  who  owns  a 
vineyard  in  the  northern  extension, 
stated  at  the  public  hearing  that  the  area 
in  the  northern  extension  (south  of  the 
Yountvilie  Cross  Road)  also  receives  the 
breezes  from  the  San  Pablo  Bay.  (Tr. 
Vol.  m.  p.  25).  To  support  this 
contention,  he  provided  photographs  of 
his  vineyard  and  other  vineyards  in  the 
northern  extension  (S.  Anderson 
Vineyard  and  Missimer  Vineyard) 
which  depicted  grape  vines  bent  over, 
growing  toward  the  north,  away  from 
the  south  %vind.  On  the  other  hand,  in 
the  area  around  Yountvilie  (west  of  the 
Napa  River),  Mr.  Chambers  noted  only 
neutral  vine  growth.  (Hearing  Exhibit 
27).  As  to  how  far  north  the  strong  wind 
extended,  Mr.  Chambers  stated  that  "it 
undoubtedly  crosses  the  Yoiuitville 
Cross  Road,"  before  dissipating  in  the 
area  further  up  State  Lane.  (Tr.  Vol.  m, 
p.  26). 

However.  Group  A  submitted 
evidence  to  the  contrary.  In  their  post- 
hearing  brief  (Hearing  Comment  84. 
Exhibit  P).  Mr.  John  Stuart  of  Silverado 
Vineyards  stated  that  in  Silverado's 
vineyards  in  Yountvilie.  cane  growth  is 
also  oriented  toward  the  north,  with 
subsequent  wind  damage.  Mr.  Robert 
Egan  submitted  a  post-bearing  comment 
(Hearing  Comment  85)  which  included 
photographs  of  Mr.  Oiambers'  ypeyard 
and  Mr.  Anderson's  vineyard  indicating 
that  the  wind  had  little  or  no  effect  on 
the  vines  or  canes  in  either  vineyard. 

Mr.  Egan  provided  photographs  of  his 
own  vineyard,  located  just  south  of  the 
northern  hills,  and  suggested  that  the 
vines  tended  to  lean  to  the  north  as  a 
result  of  the  wind. 

ATF  finds  that  the  evidence  presented 
as  to  the  effect  of  the  wind  within  the 
proposed  viticultural  area  is  too 
inconclusive  to  support  a  finding  that 
the  northern  hills  provide  a  significant 
barrier  to  the  winds  from  the  south,  with 
resulting  differences  in  temperature. 
ATF  notes  that  the  evidence  presented 
at  the  hearing  indicated  that  there  was 
no  "funnel  effect"  from  the  area  west  of 
the  hills  west  of  the  Silverado  Trail  to 
the  Napa  River.  ATF  does  not  believe 
that  the  "funnel  effect"  represents  a 
significant  geographical  feature  of  the 
entire  viticultural  area  as  proposed  by 
Group  A.  Therefore,  ATF  does  not 
believe  that  climate,  with  regard  to 
temperature,  is  a  significant 
distinguishing  geographical  feature  in 
determining  the  boundaries  of  the  Stags 
Leap  District  viticultural  area. 


3.  Climate— Precipitation/Moisture 

Based  on  data  presented  in  the  USDA 
SCS  Soil  Survey  of  Napa  County, 
California  (August  1978),  average 
annual  precipitation  within  the  Stags 
Leap  District  is  25  to  30  inches. 

Similar  amounts  of  rainfall  can  be 
expected  in  the  areas  west  and  south  of 
the  viticultural  area,  while  average 
rainfall  north  and  east  of  the  viticultiu^l 
area  increases  to  between  30  and  35 
inches.  ATF  notes  that  there  is  no 
conclusive  evidence  that  the  area 
between  the  Yountvilie  Cross  Road  and 
the  northern  hills  has  different 
precipitation  patterns  itom  the  proposed 
viticultural  area. 

Professor  EUiott-Fisk,  an  expert 
witness  for  Group  A.  concluded  that  the 
types  of  plants  and  density  of  forests 
and  woodlands  on  the  ridges  and  hills  of 
the  proposed  Stags  Leap  District 
indicate  the  entrapment  of  moist  marine 
air  within  the  area.  9ie  also  stated  that 
with  the  exception  of  the  oak^nadrone 
woodland,  other  types  of  woodlands 
found  within  the  proposed  Stags  Leap 
District,  such  as  the  oak  forest  madrone 
forest  and  conifer-hardwood  forest  do 
not  continue  to  the  north  and  south  of 
the  proposed  district  (Hearing  Comment 
84.  Exhibit  M.  p.  2).  This  evidence  was 
disputed  by  Mrs.  Dorothy  Barboza,  a 
vineyard  owner  in  the  northern 
extension,  who  sent  photographs  of 
conifer  trees  in  the  northern  extension. 
(Post  Hearing  Comment  Period  3).  The 
Bureau  has  determined  that  there  is 
insufficient  evidence  on  this  issue  to 
support  a  finding  that  the  types  of 
vegetation  in  the  northern  extension 
differ  significantly  from  the  types  of 
vegetation  found  in  the  proposed  Stags 
Leap  District 

4.  Soil — General 

Based  on  the  evidence  submitted  in 
this  rulemaking  procedure,  ATF  has 
concluded  that  the  soil  (including  the 
subsoil)  is  the  primary  geographical 
feature  that  distinguishes  Stags  Leap 
District  bom  the  surrounding  areas. 

According  to  the  SCS  soil  survey, 
there  are  31  soil  series  within  Napa 
County.  Approximately  45%  of  these  soil 
series  are  present  within  the  Stags  Leap 
District  as  adopted  by  this  Treasury 
decision.  Certain  of  these  soil  series, 
such  as  Millsholm,  Perkins,  and  Kidd, 
are  found  within  the  viticultural  area  but 
not  in  the  surrounding  areas.  However, 
within  the  Stags  Leap  District  area,  the 
Bale  soil  series  predominates.  Bale  soils 
are  also  found  to  the  north  of  the 
vitictdtural  area,  but  not  in  the 
surrounding  areas  to  the  east  south,  or 
west.  The  SCS  describes  Bale  soils  as 
being  somewhat  poorly  drained  on 


alluvial  fans,  flood  plains,  and  low 
terraces.  As  described  in  the  soil  survey, 
they  are  formed  in  alluvium  derived 
bom  rhyolite  and  basic  igneous  rock.  In 
the  following  paragraphs,  the  Bureau 
will  discuss  the  reasons  why  it 
concluded  that  the  soils  of  the  Stags 
Leap  District  form  the  best  geographical 
basis  for  distinguishing  the  District  fiom 
the  areas  which  surround  it. 

a.  Eastern  Boundary.  The  Stags  Leap 
mountain  range  is  located  just  east  of 
the  Stags  Leap  District.  Consequently, 
this  area  consists  mainly  of  RowJi 
outcn^  and.  to  a  lesser  degree,  the 
Hambright  soil  series.  The  SCS  soil 
survey  notes  that  these  types  of  soils  are 
not  used  for  growing  wine  grapes,  either 
because  they  are  not  suitable  or  there  is 
no  water  available  for  irrigation.  (SCS 
Soil  Survey.  August  1978,  pp.  40-43). 

b.  Southern  Boundary.  The  dominant 
soils  south  of  the  viticultural  area 
include  the  Hambright  series,  the  Haire 
series,  the  Yolo  series,  and  the  Cole 
series.  These  four  soil  series  converge 
just  south  of  the  viticultural  area  and.  in 
effect  "pinch"  it  off.  In  addition,  in  its 
post-hearing  comment  Group  A  noted 
that  there  is  a  confluence  of  three 
drainage  systems  just  south  of  the 
viticultural  area — the  Napa  River,  Dry 
Creek,  and  Hopper  Creek.  (Hearing 
Comment  84,  Exhibit  U). 

c.  Western  Boundary.  In  Group  A's 
initial  petition,  they  submitted  a  report 
on  soils  from  viticultural  consultant 
Richard  Nagoaka.  Mr.  Nagoaka  stated 
that  the  dominant  soils  west  of  the  Napa 
River  include  the  Yolo  series,  the  Cole 
series,  and  the  Qear  Lake  Series. 
(Petition,  p.  48).  Mr.  Nagoaka  also  stated 
that: 

The  soils  to  the  east  of  the  (Napa)  river  (the 
Stags  Leap  side)  were  deposited  by  alluvial 
forces  from  parent  materials  from  the  Vaca 
Range  on  the  eastern  rim  of  the  Napa  Valley. 
By  contrast,  the  soils  to  the  west  of  the  Napa 
River  were  deposited  from  parent  material* 
from  the  Mayacamus  Range  on  the  western 
rim  of  the  valley.  These  two  ranges  not  only 
appear  different  but  are  composed  of 
profoundly  different  materials.  (Petition,  p. 
45). 

According  to  Mr.  Nagoaka.  the  Vaca 
mountain  range  was  formed  about  ten 
million  years  ago  through  volcanic 
activity.  In  contrast,  the  Mayacamus 
mountain  range  formed  about  30  million 
years  ago.  and  is  composed  of  fines  and 
sedimentary  materials.  Thus,  as  Mr. 
Nagoaka  pointed  out.  soils  west  of  the 
Napa  River  "tend  to  be  deeper,  more 
fertile  and  of  greater  water-holding 
capacity"  than  those  east  of  the  Napa 
River.  (Petition,  p.  46).  Because  of  the 
greater  water-holding  capacity,  soils 
west  of  the  Napa  River  do  not  require 
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Iha  watar-holdtaMcat 
Nafoaka  oowhidad  that 
"IvtittcMlturaUy.  tha  wwayint  of 
vintyaida  mat  and  aaat  gf  tka  rivar  ia 
profoundly  iidhMOMd  by  tka  dlfiMaiM 
mU  typaa  and  thair  ckacactatiatioa.'* 
(PMltioik. ».  M). 

d  Mart&am  floundofj.  Ilia  public 
haaring  and  wbaaquant  coHwunta 
prodttoad  nuck  oonflictiai  avidaooa  aa 
ill  I  laaalirittnn  nf  tht  iniTi  In  iht 


propoaad  nartbara  axtaaaioa.  Baaad 
upon  tha  foUowtag  avidaooa.  howevar. 
ATFhaa  concluded  that  tha  Mila  in  the 
nocthara  axlanaion  are  more  ekniUr  to 
the  aoda  In  the  area  propoead  in  Notice 
NO.  820  than  to  the  area  to  tha  north  of 
the  Yountville  Croea  Road.  Tha 
following  evidence  was  oooaidered  by 
ATF: 

I.  OHott-Fuk  Ceograpfiy  Report  At 
the  hearii«  ProfBaaor  Deborah  EUiott- 
Flak.  an  Aaaiatant  Ptofaeaoc.  Departnent 
of  Gaopaphy.  University  of  Califbraia. 
Davia.  testifled  on  behalf  of  Croup  A. 
Profaasor  BUiott-Flsfc  atated.  oo  the 
basis  of  soil  sampiaa  taken  In  the  area 
north  of  the  Toantville  Chiaa  Road,  that 
she  beUaved  that  the  soils  south  of  the 
YoontvlUe  Ooae  Road  had  been 
inootrectly  ssepped  aa  Bale  clay  loam  on 
SCS  nape.  fTr.  VoL  I.  p.  M-«6L 

:  ooooaoed. 


BUiott-naki 
howerer.  thet  th»  hed  not  taken  any  soil 
samples  from  the  area  south  of  the 
Yoantviila Ooea Road,  kilheir poel- 
heaf1i«  brief.  GmMp  A  saannafiiad  the 
findli^  of  Professor  BUott-FIsk.  as 
follows: 

TW  vl^pwd  area  wtUte  (Hm  pM»aaa4) 
SUfi  Lsen  DMrtd.  whioh  OHie  served  as  the 
diMMl  of  Ike  NMa  RtwH.  esBtaiaB  altaviei 
•u(>-MtUa  dwtvad  Mm  vaiaaais  and 
■wliaMataiy  bedrock  aad  kom  Nape  River 
deposits.  These  ■oils  have  never  been 
wed  bv  fan  depoaiis  and  are  fine,  wall- 
■iksssd  sna  vngdSalaeA  nr  eaaMasl  ma 
kMdsomkofHks 


I  Pea  snd  8ada  (Caayool  Cieek 
.  (Haarii«  CoiuMnt  at.  p. 

Prafaesor  BiUott-Fisk  stated  that  the 
beginning  of  tha  Radar  Canyon  Pan 
abutted  &a  aoithan  adga  of  Iha  hilb 
wrhich  ware  propoaad  aa  the  narthsm 
boundary  of  8lW>  Uap  DistikL  Ska 
stated  Ikal  the  Soda  Canyon  Pas  I 
at  approximelely  the  southern  I 


ofthei 

VoL  L  p.  Rk  HMth«  Bxhiba  •). 

bi  support  of  tha  ahowa  I 
Profeeeor  BlBott-Plak  atatod  that 
(anbaaqiant  10  thn  haoiiMd  aha  had 
sampled  and  aaalyMd  aoita  Ihaaa  bath 
within  and  ootakle  of  tha  propoaad 
viticuRural  area.  Thm  t«"«pi«»  within  the 
propoaed  vftfcahanl  araa  ware  taken 
from  the  Bkvi  prapecty  Oust  south  af  the 
northern  Unsl.  and  the  Sdvarado 
Vineyards  pcopartV  Quot  Inside  tha 
propoaed  woatem  boundary,  aaat  of  the 
Napa  River).  Samplea  were  also  taken 
from  tha  Slmonson  property  tai  tha 
northern  extension  Qust  north  of  the 
proposed  northern  boundary,  and  sooth 
of  the  Yountville  Croea  Road^  and  bom 
another  Bgan  property  Uust  north  of  the 
YoantviBe  Ckooe  Road,  and  west  of 
State  Lena),  and  from  two  sites  )ust 
south  of  the  propoeed  southara 
boundary  of  Stags  Leap  ENatrict  (Shafer 
Wfaiery's  Oak  Knoll  vinewsrd). 

In  her  report  (Hearing  Comment  113). 
Profseeor  BIHott-Plsk  noted  that  her 
enalysaa  of  tha  above-mentioned 

f  mpl—  liMMrjtMl  tb*  ffnMowing: 

(a)  The  aofla  on  the  propertiea  of 
SimoBOOB  (wealed  in  the  nuitbeni 
exteneion),  and  Qgan  (located  fast  north 
of  the  YouBtville  Ckoee  Rood),  were  both 
formed  on  the  Rector  Canyon  Fta: 
however,  the  Egui  mM  is  "et  the  outer 
margin  of  the  Rector  Canyon  Pen  and 
the  outer  margin  of  the  Napa  River 
floodpiahi/hiataric  terrace."  (Hearing 
Conuneal  119.  p.  M. 

(b)  The  soil  on  the  Bgan  property 
within  tha  prepoasd  Slags  Leap  District 
is  on  the  ehl  (fecmer)  Napa  River 


(c)  Tha  aiiveiada  Vineyarda  property 
sharaa  soil  siaaikritiae  with  the  more 
central  portion  of  the  proposed  Stags 
Leap  District  and: 

(a)  The  soils  on  the  Shafer  property, 
)ust  soath  of  the  propoeed  viticuhural 
area,  are  on  tha  Soda  Canyon  POn. 

Group  A  also  coMtaaded  that  the 
different  snk  soil  paefilee  and 
compoeMona  "are  particnierly  relevant 
viticultumHy  bacanss  grape  vinae 
typically  root  hi  the  stib-aiBfl.  not  |wt  the 
topsoU."  (Heartiv  CoamMnt  •!  p^  11). 

ii  Z/ak» Gsegrqpkrilatpart  bits 
poet-haaiing  i  iimansnt  (Hearing 
Comment  101).  S.  Anderson  Viaeyerd 
included  e  soila  report  pseparad  by 
Professor  Paal  Zinka.  a  profeeeor  in  the 
Deportment  of  Poraatry.  Untvaralty  of 
Caliiante.  Bsrkalay.  Prafsaeor  Zkika 
concksdad.  on  tha  baaia  of  obeervaltoaa 
he  mads  wkAa  vioMlag  tha  propoaad 
Stags  Leap  Diairtcl  aad  its  sommnding 
aree.  a  review  of  various  soil  sarvajm. 
soil  Mkpo  and  tapagrapkicnl  mapa.  and 
soil  lamplea  tahsn  on  a  aaoond  visit  to 
tha  piopaaed  vitioBitnral  area,  that  dM 


taftha 

(including 


strei 


DiaMet 
antanalon).  are 
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paraUaHnaBdiiaiiHstilynortkoftha 
YountvtMa  GMaa  Road,  waat  aflba 
Sibotwlo  IVaiL  aomh  to  a  pofaM  near  the 
Chiiey  Rock  Golf  Ooesae.  He  found 
thai: 

The  distinctive  aofl  aspect  of  the  ftopoaed  . 
Stags  Leap  District  indading  the  Northern 
Extaaate^  is  a  eelane  or  lopoirapiric 

teirace  agataallka  base  of  Ike  SMiga  Leap 
Ridge  at  en  elssalien  ef  approaimalsljr  m 
feet  ceataaiiV  with  HI  aiknialiaa  oa  which 
■oils  of  Ihs  Rale  esriss  occur.  Ikon  to  the 
lower  sad  where  the  tsn  buries  dapoaiH  of 
the  Napa  iUver  ia  dw  west  These  distinctive 
oonlitaatioas  of  sods  occur  several  placas  in 
the  Sleos  Laep  District  fKio  immediately 
north  wtiw Towrtvflh Cress  Road  to  near 
the  CSrimaey  Rock  Gotf  CberM.  (Hearing 
Comaieni  101.  Zinlw  Rspert.  p.  1). 

Professor  Zinka  stated  that  the 
Reactor  Creak  (Canyon)  Fan  begins  at  a 
drainage  ditch  whioi  is  approximately 
parallel  to.  and  just  north  of  the 
Yountvilie  Cn»s  Road.  Accoidiog  to 
Professor  Zinke: 


TJMS  is  tka  Mne  where  the  sods  chain  from 
those  of  Iks  8l«S  Lsep  DisMct  te  Iks  cosrsar 
■oiU  of  Ike  Rector  creek  Fan.  North  of  thia 
drainage  ditch  the  soils  begin  to  be 
dominated  by  the  Rector  Qeek  alluvial  fan. 
(Hearing  Comment  101.  Zlnke  Report  p.  8). 

SCS  and  USf^S  ReporU.  ATF  yimt 
thus  presented  with  conflicting  reports 
from  two  exparta  in  the  field  as  to  the 
charadoriatka  of  tha  soils  in  the 
northern  extension.  Both  iVofessors 
EllioU-Fiak  and  Zinke  acknowledged  the 
presence  of  a  Rector  Canyon  (Creek) 
Fan,  end  believed  dMt  Rector  Canyon 
soils  were  different  from  Stags  Leap 
District  soils.  However,  whereas 
Professor  BUiott-Flsk  believed  that  the 
Rector  Canyon  POn  begins  st  the 
northern  hills  at  the  northern  boundary 
of  the  propoaed  viticultural  area, 
Profeeeor  Zinke  behaved  that  it  began 
some  500  yatda  north  of  the  hills,  on  the 
north  sifle  of  the  Yountville  Croes  Road. 

The  evidence  sobmittad  led  ATF  to 
the  roiirinsinn  that  the  soib  and 
subaoib  were  the  prhnary  geographical 
feature  that  distingaished  the  Slags  Leap 
District  from  surrounding  areas.  In  order 
to  better  evahmte  the  conflicting  expert 
evidence  whtah  hnd  been  submitted  on 
the  issue  of  soils.  ATF  forwarded  copies 
of  the  reports  of  Professors  Blhott-Ftek 
and  Zinka  to  the  9CS  and  dm  United 
States  Geological  Surrey  (USGS)  for 
their  review  aa 


By  letter  dated  May  M^  19gg.  the  SCS 
responded  to  ATFs  request.  (Requested 


Information  6).  The  SCS  was  unable  to 
reach  any  definitive  conclusions  from 
the  evidmce  before  it  but  did  address 
Professor  Elliott^isk's  assertkn  that  the 
soils  in  die  northern  extension  had  been 
hicorrectly  classified  on  tt«  SCS  map. 
The  SCS  taichided  wHh  its  response  an 
intemal  memorandum,  dated  May  S, 
1988.  whidi  stated  that  almoat  all  soil 
delineations  contain  small  areas  of  other 
simIs.  often  quite  contrasting  soils,  «^udi 
are  called  "hichisions.''  The  letter  stated 
that  "it  is  hnportant  to  note  that  the 
sample  sites  hi  her  (Professor  Elliott- 
FIsk's)  report  do  not  necessarily  confirm 
that  Bale  soils  similar  to  thoee  described 
south  of  the  Hector  Canytm  Fan'  line  do 
not  exist  wittdn  the  northern  extension 
proposed  by  Zhike." 

E^  letter  dated  June  9, 1988.  the  USGS 
submitted  its  review  of  the  data. 
(Requested  Information  7).  The  letter 
noted  that  the  reviewer  was  merely 
analyzing  the  reports,  and  did  not  have 
the  advantage  of  a  field  review,  detailed 
photographic  review,  or  review  of  the 
data  collected  by  either  consultant  The 
reviewer  concluded  that  there  were 
reasonable  arguments  and  data  to 
support  either  position  of  the  nordiem 
boundary. 

The  USGS  reviewer  noted  the 
heterogeneity  of  soil  types  «vithin  the 
proposed  Stags  Leap  District  (As 
previously  mentioned,  of  the  31  soil 
series  present  within  Napa  County, 
approximately  4S%  of  these  are  found  in 
the  viticultural  area.)  Thus,  because  of 
the  diversity  of  soil  types,  the  USGS 
believed  that  it  was  important  to 
ascertain  whedier  the  soils  in  the 
northern  extension  were  similar  to  those 
in  the  propoeed  viticultural  area,  or 
uniquely  different 

In  additkm.  the  USGS  believed  it 
important  to  determine  whetho'  the  soils 
in  the  northern  extension  were  more  like 
the  Rector  Canyon  (Fan)  deposits  and 
soils  than  the  Stags  Leap  District  soils 
since,  as  previou^  noted,  both 
Professors  EUiott-Fisk  and  Zinke 
believed  that  RectcH'  Canyon  soils  were 
different  from  Stags  Leap  District  soUs. 

The  USGS  concluded  that  in  their 
opinion,  there  was  insufficient  data 
available  to  aigue  that  the  soils  in  the 
northern  extenision  (south  of  the 
Yountville  Croes  Road)  are  significantly 
different  from  those  within  die  proposed 
Stags  Leap  District  Further,  the  USGS 
opined  that  a  more  detailed  study  could 
conclude  that  the  soils  in  the  northern 
extension  are  transitional  to  both  the 
Rector  Canyon  Fan  and  the  Stags  Leap 
nuterials.  In  any  event  based  on  the 
available  data,  the  USGS  concluded  that 
the  soils  in  the  northern  extension 
appear  to  be  more  similar  to  the  soils 
wi.hin  the  proposed  viticultural  area 
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than  to  the  soils  north  of  the  Yountvilie 
Cross  Road. 

Althou^  the  USGS  stated  that  it 
could  not  recommend  that  a  soldy 
geologic,  geomorphologic.  or  soils  basis 
be  used  to  determine  dhe  nortfiem 
boundary  of  tfie  district  the  Bureau 
would  note  that  viticultural  area 
boundaries  are  not  based  solely  on 
geographical  features. 

On  the  basis  of  geographical  criteria. 
ATF  finds  that  Ae  area  within  the 
propoaed  Stags  Leap  District  and  the 
area  widiin  the  nordiem  extension  are 
not  distinguishable  from  one  anothn. 
The  evidoioe  indicates  that  tibe  clhnate, 
soil  precipitation,  etc.  within  the  area 
proposed  by  Group  A,  and  the  area 
within  the  northern  extension  proposed 
by  Group  B,  are  virtually  the  same, 
^though  there  are  differences,  ATF 
finds  that  there  is  insufficient  evidence 
to  indicate  that  these  differences 
distinguish  the  proposed  areas  from  one 
another. 

ATF  finds  that  the  weight  of  the 
evidence  supports  the  SCS  map's 
classification  of  the  soils  in  the  northern 
extension  as  being  predominantly  Bale 
day  loam.  Further,  ATF  finds  that  the 
evidence  supports  the  condusion  of  the 
USGS  that  the  soib  within  the  northon 
extension  are  more  similar  to  the  soils 
found  in  the  proposed  Stags  Leap 
District  than  to  die  soils  found  north  of 
the  YountviUe  Cross  Road.  Therefore, 
ATF  condudes,  based  on  the  evidence, 
that  the  northern  extension  area  is 
distinguished  by  viticultural  features 
from  the  remaining  surrounding  areas. 

In  simunation,  AIT  finds  that  the 
boundaries  proposed  by  Group  B  satisfy 
the  criteria  of  27  CFR  4.2Sa(e)(2)(iii)  by 
encompassing  an  area  that  possesses 
generally  homogeneous  viticultural 
features  different  from  surrounding 
areas  which  are  distinguished  by 
geographical  features. 

VL  Final  Rule— Boundary  Mocfifkathms 

Based  on  the  evidence  in  the 
rulemaking  record,  with  the  exception  of 
the  northern  boundary,  ATF  is  adopting 
die  boundaries  of  the  Stags  Leap  District 
viticultural  area  as  propoaed  in  Notice 
No.  620.  ATF  finds  that  the  evidence 
submitted  by  Group  B  satisfies  the 
criteria  specified  in  S  4.25a(d)(2)  of  the 
regulations,  and  the  northern  boundary 
of  the  Stags  Leap  District  viticultural 
area  as  proposed  in  Notice  No.  620  is, 
therefore,  modified  to  extend  to  the 
Yountville  Cross  Road. 

vn.  Boundaries  oi  die  Area 

The  boundaries  of  the  Stags  Leap 
District  viticultural  area  may  be  found 
on  one  United  States  Geological  Survey 
(U.S.G.S.)  map  of  the  7.5  minute  series. 


titled  Yountville,  California.  The 
boundaries  are  described  in  1 9.117. 

Vm.  Additioiial  faifonnatioii 

A.  MiaceUaneous 

ATF  does  not  want  to  give  the 
inqnession  diet  by  approving  "Stags 
Leap  District"  as  a  viticdtural  area,  it  is 
approving  or  endorsuig  die  quality  of  the 
wine  bom  this  area.  ATF  is  approving 
this  area  as  being  distinct  but  not  better 
than  odier  areas.  By  approving  this  area, 
ATF  will  allow  wine  producers  to  claim 
a  distinction  on  labels  and  in 
advertisements  as  to  the  origin  of  the 
grapes.  Any  oranmerdal  advantage  can 
only  come  from  consumer  acceptance  of 
"Stags  Leap  District"  wines. 

B.  Regulatory  Flexibility  Act 

The  provisions  of  die  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibiUfy  analysis  (5  US.C 
604)  are  not  appUcable  to  this  final  rule 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  not  impose,  ot  otherwise  cause,  a 
significant  increase  in  die  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  Section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
e06(b)).  diat  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C  Executive  Order  12291 

In  compliance  with  Executive  Order 
12291.  the  Bureau  has  determined  that 
this  regulation  is  not  a  major  rule  since 
it  will  not  result  in: 

(a)  An  aimual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographical  regions:  or 

(c)  Significant  adverse  effects  on 
competitioit  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

D.  Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  lOOa  Pub.  L  96-511, 44 
U.S.C  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320.  do  not 
apply  ^6  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 
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KDiackmrnm 

A  00^  artlM  patMoa  (aad 
■iiMiidaMntat  tkk* 

•xhiWto.  and  dM  ooanMala  raoaivad  ara 
availabia  for  Inspactian 
baainaaa  houra  at  tha  foUoNviat  locattan: 
ATP  RaaA«  Eooa.  Roqa441Z. 
Oiadoaura  Btandi,  UOO  ftnaayhraala 
AvvMa.  NW^  Waabtntton.  OC 

P. 


ABfci4iiJim*r        »*>«Nylt»ar(a 


W-|lMiaoa*»aallaa 
approxiaialaly  fOO  Ibat  to  dia  aaia 
channd  af  dM  Nap 

(3)  Thaa  MkMtef  *a  aalB  bnKk  af 

(Ml 


offkialatai 
diffaraDtiaLllMi 

ital 


Hm  pctedpal  aodior  of  dds  document 
i«  famaa  P.  Fkaiatta.  WIm  and  Baar 
Branch.  Buraao  of  AlookoL  Tbbocoa 
andPltaanna. 


UM  af  BidHada  In  17  Cn  Mrt  • 


Vitkniltural  araax.  and  Wl 

DLAMdnrtty 

Par.  1.  Tka  aulkorllir 
CFRPlrt«( 


far  27 


srUAC: 


PART 


VmCULTUfML 


Par.  a.  Tha  labia  of  aactkaa  in  27  CFR 
Part  0.  Subpart  C.  la  aMMidad  to  add  dM 
haadii^af  1 8.117  to  road  aa  foUowa: 


aiir    8l^i  Laap  DMrlet 

Pat.  t.  Subpart  C  is  amandad  by 
addii^  I  ail7  to  raad  aa  ieloi 


iait7  Mil 

(a)  Name.  The  name  of  the  viticultura] 
area  Jaacribad  la  Ihia  aactfen  ia  "Stafa 
LaapaaMd" 

(b)  Afftvnd  nap.  mm  appropriate 
map  for  dataraiainf  the  bowndariaa  of 
the  StafB  Leap  DMrid  vMcakatal  araa 
Is  ooa  UAGA  tapopaphie  BMP  to  dw 
7 A  minuto  sartoa^  acalad  trMloa  Udad 
nroontvilla.  CaMi." 
1988). 

Diatrict  viticultaral  area  ia  located  to 
Napa  County.  California,  wldiin  die 
Napa  Valley  vitlcullural  area.  Tlw 
boondartoa  aia  aa  faBnwa: 

the  latoi^Haal  sira—  (<kils  m  creak) 
with  die  Sdvarada  TMfl  at  the  88  foot 
contour  Una  to  TIN/B4W. 
approxhaatoly  7  aiilea  aorth  af  Iha  cMy 
of  Napa. 


northadydinc 

4^^  ^anl  it  to^w^^^a  th 

medium-daly  raad  fGmnI  B^)  to  TTN/ 

IUW.toM««li 

HaSy  aa  Ina  ToontvHM 

CioaaRoad. 

Wnannar 

Ikaaal  alsai  ito 

YountvUaOo 

aaRaadwIdiltatoraacti 

thamadla^di 

4y  laadL  na  SBforada 

TMl. 

(5)1Wnnor 

lialai«lka8tf««ado 

TtaiappMidH 

latoiyMVlMttoagBDy 

ale  SRi^arado  Trafl  from  tlie 


east 


\  alon8  the  center 
line  of  thai  fB^y.  apptoxhnataly  880  feet 
until  it  iatotaacto  dlt  488  iaar  oontoor 
Una  to  Sacttoa  S8  of  T7N/R4W. 

(7)  Than  to  a  fsnaraly  aoothaaat 
diracfiea.  luniwlns  dw  408  foot  oontanr 
line  dirough  Sections  2a  32. 33. 4.  and  S. 
until  it  intaraacto  the  luteimlttent  ■tream 
in  the  soudNvest  comer  of  Section  3  in 
TBN/R4W. 

(0)  Than  to  a  gBnaraly  southwest 
direction  alonf  that  tetermlttent  stream 
to  the  beginning  point  at  the 
interaactioa  wtth  the  Silverado  TkalL 

Signad: 


Dinctar. 
Appn 
lahaP. 

Dtputy  AmJalanI  Stcntary  (Raguhtory. 
Ttoo9  ono  Dtnff  aBfOicuuttnt). 
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DCPARTMDIT  OF  DCFEM8E 

t  or  OT8  ImWHf 


Defenaa. 


it  of  the  Araqr. 


;  The  final  rale  removee 
Unguaaa  to  1 2834  ef  tttto  36^  Cade  of 
Federal  R^ulattaask  which  had 
pravioualy  aadadad  harsau  dhactora 
and  haada  of  independaat  anMs  of  Mm 
Panama  Canal  CfHnmission  from 
aligibiUty  for  the  oversees  recruitment 
or  retenttaa  dnssaaltal  aalhorisad  by 
sacttoa  lay  af  the  MaaMi  Canal  Act  of 
1978.  The  I  sasasal  ef  ttoa  axrfaaionary 
language  allows  thaaa  Commisstan 


MTK  laoaaiy  27. 1980. 


itedie 
iCanal 
iNW, 
.DCMBii  1088  fTatophona: 
288  831  Mtt)  ar  hfr.  laha  L  Hstosa,  )r. 
General  rinaiaBl  PaaiBia  Canal 
Comotoatoa.  APO  ytoari  34011-8000 
(Tatophona  to  Balbaa  Haigbts.  Republic 
of  Panaaia  OfH-SOP^U-TSIl). 

of  a  notice  of  propoaed  rulemaking 
under  5  U.S.C  533  is  not  naceaaary 
because  this  final  rale  pertains  only  to 
personnel  of  agencies  covered  by  these 
regulations.  Section  1217  of  tha  Panama 
Canal  Act  of  1079  (22  US.C  3057). 
audiorizas  the  head  of  tha  Panama 
Canal  Commission  to  pay  an  overseas 
recruitment  of  retention  differential  to 
eligible  employees.  In  addition  to  the 

statutory  requirements  of  the  AoL  

agency  regulations  published  at  35  CFR 

251.31  (tropical  dlfferentian  and  35  CFR 

251.32  (PanauM  Area  differential) 
contain  requirements  govaming 
eligibility  Cor  die  difletanttols.  Bureau 
directors  and  heads  af  independent 
units  of  the  Panama  Canal  Commission, 
however,  ara  not  cowered  by  either  the 
statute  or  tha  regulations  duato  the 
exclusionary  languaga  ef  35  CFR 

253  J(d).  Tha  final  rule  reflecU  the 
Commission's  deain  that  thaaa 
rprnmiasion  officials  reoalva  the 
appropriate  differential  aa  do  other 
Commission  employees. 

The  ftoal  rate  raviaea  |  2S3jKd)  to 
apply  dM  ptovWoaa  of  22  U.SC  3857. 35 
CFR  281.31  and  251.32.  except  for 
il  2SL31(b)|4)  and  2S1.32(bM21  to 
bureau  difeclara  and  heads  of 
independent  units.  Aooocdingly.  the 
bureau  directors  and  haada  ol 
indapeadant  unite  may  receive  the 
differential  sabiect  to  tha  same 
eligibility  requkeaMato  aa  other 
Commiaaiaa  aaqdoyaaa,  except  that 
Uieae  efRdab  arttl  not  be  sabject  to  die 
provisions  af  ||  2S1.gl(b)|4)  and 
251.32(b)(2).  whkh  ladt  payment  of  the 
difflsrsatial  to  aa  aawuat  which,  when 
combinad  with  basic  compsnsstton. 
doea  aat  axcasd  the  correal  rate  of  step 
8.  GS-17  of  die  Csaeral  Schedule  set  out 
to  5  U.S.C  SSlKaV  to  adtor  words, 
buraaa  diractors  and  hesds  of 
indepeadeat  uaito  wfll  aot  be  sabfact  to 
the  step  S.  GA-17  lailtalioa.  bat  radier. 
will  receive,  to  addition  to  baaic 
compsasatloa.  the  appropriate 
differentto!  reganfleaa  ef  the  amount  of 


aggregate  oempeaaation.  Hie  final  rule 
alaa^Vttes  the  ptovisioas  of  1 251.25  to 
buraaa  dhactots  aad  heads  of 
indepeadeat  atota.  Section  251^ 
defines  basic  oanyansatien  or  die  rate 
of  pay  as  tha  base  aalacy  pins  the 
appropriato  diffMantiaL 'Hiis  is 
siffiifirsat  ior pay  alignment  piuposes. 

The  Itoal  rate  ^ae  BMkaa  two 
revisions  to  35  CFR  253.8(b)(1)  to  reflect 
current  position  titles  and  alignment  To 
reflect  the  realignment  of  the  Chief 
Financial  Officer  position  from  the 
Commission  Officer  Group  to  the 
Commissian  Executive  Group,  diat 
position  to  removed  from  35  CHt 
2S3JKbKl)-  The  Chief  Financial  Officer 
ia  instead  oeasldersa  lantoded  u  tiie 
category  of  bureau  directors  and  heads 
of  independent  units  covered  by  35  CFR 
2S3J(d2. 

The  final  rule  alao  revises  the  title  of 
the  Secretary  to  reflect  the  current 
designation  of  Assistant  to  the 
Chairman  and  Secretary. 

This  is  aot  a  maior  rule  for  die 
puipoees  of  BxacBlive  Order  12291  of 
Februaiy  17.  lOgL  As  required  by  the 
RegulatcMy  FlexibiUty  Act  it  is  hereby 
certified  ^t  this  rule  wiU  not  have  a 
aignifioant  impact  on  small  business 
entities. 

List  af  Sab^aoto  *B  55  CFR  Part  253 

Panama  Canal  Commission.  Pay 
allowances  and  differentials.  Personnel 
policy. 

For  die  reasons  set  forth  in  the 
preamUe.  35  CFR  Part  253  is  amended 
asfoOows: 

PART  aw    nCOUlATIOWB  OF  THE 

AWY  (BAHAMA 
EMPLOYMBfT  SYSTEM)— 


1.  The  Mdutity  dtation  for  Part  253 
conttonea  to  read  as  follows: 

Authorilr  22  U.S.C  3641-3701.  E.0. 12173. 

izas. 

2.  Section  153A  paragraph  (b)(1)  and 
(d)  ara  revised  to  raad  as  foUows: 


iSSSJ 


(b)  •  '  •  (1)  The  Administrator, 
Dqiuty  Administrator,  Chief  Engineer. 
Assistant  to  the  Chainnan  and 
Secretary,  Assistant  to  the  Secretary  for 
Coi^ressional  Affaire  of  the  Panama 
Canal  Conunission. 


(d)  An  Bureau  IMreclon  and  Heads  of 
Independent  Units  of  the  Panama  Canal 
Commission,  and  the  incumbents 
thereof^  are  exdoded  from  die 
provistons  of  section  1212  of  the  Panama 
Canal  Act  which  provide  for  merit 
selection  for  employment  sections  1213, 


1215  and  1218  of  dw  and  Act  Subparts 
B  and  C  of  the  regulations  in  this  part 
and  Subpart  B  of  Part  251.  except  for 
f  I  251.25,  291.31  and  2SU2;  provided, 
howeear.  that  the  Buraaa  Diiectors  and 
Headsaflndsptoidmit  Units  are  not 
sul^aet  to  dM  Undtatioos  of 
S  §  2SLn(bK4)  and  251.32(b)(2). 

Date:  Jannaiy  23.  IMS. 


Chairman.  Panaaia  Ana  Renoenel  Board. 

[FR  Doe.  n-iata  raad  va-nt  a«  am) 


;  National  Paik  Service,  toterior. 
ACTKwe  Final  rule. 


r:  Hie  Nation^  Park  Service 
has  moittfied  the  fishing  regidatioos  to 
Rocky  hiountato  National  Park.  The  rule 
changes  allow  fishing  to  streams  and 
lakes  to  Rocky  Moontato  National  Park 
as  deai^ated  1^  fte  Supermtendent 
pursaaat  to  authority  provided  by 
National  Park  Service  goieral 
regulations.  The  park's  active 
monitoring  program  has  identified 
preservatian  ooacenis  wfaidi  include 
protecting  and  restoring  native  fish 
popidatiaas  wlate  affoiduig  a  high 
quality  fisfaiBg  experience  withm  limits 
necessary  to  perpetuate  fish  populations 
and  ripariaa  vegetotion.  The  dianges  to 
the  regalationa  address  these  concerns 
and  «^  correct  on  an  annual  basis. 
proUems  identified  nrith  the  current 
regulations.  KVHh  fliese  changes  in 
place,  the  park  staff  wiU  be  able  to  more 
effiectivdy  manage  die  fishery  resources 
l^  man^Mlating  season  dates,  bait  and 
terminal  gear  restrictions,  and  the  use  of 
creel  lisiits  (inda^ng  catch-and- 
release).  Effects  of  the  rules  are 
expected  to  be  tninimal.  This  rulemaking 
will  not  adter  to  any  degree  dw  number 
of  angler  days  presendy  occurring. 

EFKCnvc  nATi:  Febmaiy  27, 1960. 

POn  MMflWI  ■VOMtoaTMM  OONTaCT: 
David  R.  Stevens.  Researcm  Bicno^st 
Rodky  Mountata  National  Park.  Eatea 
Paric  CO  80517.  Phone:  (303)  585-2371  or 
David  ).  Easex.  Chief  Park  Ranger, 
Rocky  Monntam  National  Park.  Estes 
Park.  CO  80517.  Phone:  (303)  58B-2371. 


The  present  Rocky  Mountam  National 
Park  fishing  regidattoas  are  codified  to 
38  CFR  7.7(a).  They  permit  hAu^  to 
selected  waten  of  the  park  with  a 
variety  of  regriations  far  qwcific  lakes 
andstteama. 

Technical  fidang  aaairtance  baa  been 
provided  to  Redgr  htaiiatain  Nattoaal 
Paric  by  die  ILS.  Fiah  and  WikUito 
Serv^  for  30  years.  The  preaent 
objectivea  have  evoteadaiaee  die  late 
19508  to  ctoaely  coincide  arith  die  park'a 
primary  pnrpoae.  which  ia  to  preaerve 
natural  enviraaments  and  native  plant 
and  animal  life,  and  to  provide  for  the 
e^oyment  of  the  aame  to  arays  that 
mamtato  natural  oonditiona. 

Thus,  the  specific  objectives  of  die 
park's  fishery  program  are  1.  Protect 
and  restore  native  fiah  popidationa,  and 
meet  the  reqoirements  of  the 
Endangered  Species  Act  of  1973. 

2.  Maintain  a  hi^  quality  fishing 
experience  for  the  anglers. 

3.  Allow  angler  use  according  to 
National  Park  Service  poUcy.  and  arithto 
limits  necessary  to  perpetuate  fish 
populations  and  reparian  vegetotion. 

Attainment  of  these  obiectives 
reqnkes  that  angler  harvests  do  not  alter 
natural  replenish aiwit  rates  or  age 
structure,  or  significandy  reduce 
numbers,  biomass,  or  sizes,  from  those 
occurring  to  anfished  pc^mlations.  This 
management  poli^  aecesaitales  both  a 
philosophical  and  literal  distinction 
between  recreattonal  angling  and 
removing  fish  for  consumptioa 

Protective  policies  of  the  National 
Park  Service  that  have  prevented 
significant  de^adation  of  the  aquatic 
habitethavesdwrestiicledtheuaeof  ■ 
mamtenance  Blocking  to  park  waters. 
Given  these  constraints,  special  anting 
regatetions  have  beoope  die  prunaiy 
means  to  acoompiirii  park  fishery 
objectives. 

Regulations  used  to  protect  fish  and 
maintato  angKng  quality  have  indaded 
manipulating  aeaaon  datea.  bait  and 
tennnal  gear  restrictions,  and  the  ase  of 
cred  limite  (indnding  catch-aad- 
release). 

Of  the  147  lakes  withm  Rocky 
Mountom  National  Park,  only  42  lakes 
are  capaMe  of  maintaining  reproducing 
fish  popdations  due  to  cold  water 
temperatures  or  lade  of  spawning 
habitat  Of  the  42  lakes  that  sustato 
reproducing  fish  populations,  11  lakea 
and  11  streams  contam  pure  populations 
of  native  trout  spedes.  The  majority  of 
these  native  fish  populations  arere 
restored  since  1973,  under  the 
Endangered  Spedes  Act 
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Bkium  of  tiM  Mmithfity  of  iImm 
Mtiv«  fUh  populaUon*.  Um  pwk  Mtmlt 
muat  be  abU  to  rMpood  raptdly  to 
changM  that  occur  In  a  dynamic 
aooayatan  raoultint  fron  bumaa 
actlvltlas  and  natural  events. 

The  perk's  fishing  reguletions  are 
curmitly  codified  In  36  CFR  7.7te).  In 
order  for  tvsn  minor  changes  to  be 
mad*  in  thasa  ragulatioos  through 
normal  rulemaking  procaduras. 
approxlmataiy  ei^t  months  are 
requlrsd.  This  process  involves 
•xtanslva  rsvlaw  at  various  Government 
lavsis  and  Inchidas  s  pariod  set  sside 
for  public  ravisw  and  comment 

Tha  new  park  fishing  rsgulatloos 
allow  the  Supertntandent  the  ability  to 
maka  routina  changes  In  the  regulations 
locally  and  in  a  timely  manner,  using 
discretionary  authority  provided  by 
National  Park  Service  general 
regulations  la  se  CPR  \A.  This 
procedure  will  afford  grester  protection 
to  the  park's  fishery  resources,  be  more 
responsive  to  public  needs  and  allow 
park  managers  greeter  flexibility  to 
respond  to  spei^c  situations. 

Public  notice  of  restrictions 
esiabiished  by  the  Superintendent  will 
be  provided  through  signs,  maps, 
brochures,  newspsper  notices  or  other 
appropriate  methods  as  required  by  M 
CFR  1.7.  Detailed  Informatioa  pertaining 
to  the  neture  and  extent  of  fishing 
restrictions  will  be  readily  available  to 
anglers  In  the  park.  Permanent  or 
otherwiae  significant  closures  of  park 
waters  (such  ss  the  ones  listed  in 
paragraph  (a)(3)  of  this  rulemaking)  are 
sub|act  to  the  rulemaking  requirements 
of  36  CFR  1.5(b)  and  will  continue  to  be 
codified  In  36  CFR  7.7. 

The  National  Park  Service  published  s 
proposed  rulemaking  in  tha  Fedatal 
flii^llll  III  '   fl    '  16. 1986 (SS FR 
30640)  snd  provided  s  30-day  period  for 
public  comments  on  the  propoeed 
revisions.  No  comments  were  received. 
Therefore,  the  propoeed  rules  are 
published  unchanged,  in  finaL 

The  park's  fishing  regulations  will  be 
reviewed  st  least  snnually  by  park  staff 
and  the  U.S.  Fish  snd  Wildlife  Service, 
and  recommendations  for  changes,  if 
any.  will  be  made  to  the  Superintendent 

Drafllag  Infocnaliaa 

The  primary  authors  of  these 
regulations  are  David  Essex.  Chief  Park 
Ranger,  and  David  Stevens.  Research 
Biologist  both  of  Rocky  Mountain 
National  Park. 

Paperwork  ReductJoa  Ad 

lliia  rulemaking  does  not  contain 
information  collection  requirements  titet 
require  spproval  by  tha  Office  of 


Management  end  Budget  under  44  US.C 
38(nefse«. 

Caa^lMoe  WMh  Oikar  Laws 

Tha  Department  of  the  faiierior  haa 
determined  that  this  document  is  not  a 
naior  rule  under  Executive  Order  12291 
(Febcuary  10. 1061).  46  FR  13108.  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
gBbftenti^l  t«v«»«*«*>  of  small  entities 
onder  dM  Rsfnlatocy  FlexibUity  Act  (8 
US.C  601  e(  acf.).  I^e  economic  eflecta 
of  this  rulemaking  ere  kwal  la  nature 
and  oegl^ble  la  scope.  The  Nadoaal 
Park  Service  has  determined  that  Uils 
rulemaking  will  not  have  a  signiflcant 
affect  on  the  Quality  of  the  human 
environment  health,  and  safety  because 
it  is  not  expected  to: 

(a)  Increese  pubbc  angling  to  the 
extent  of  Impecting  the  aquatic 
•cosystem: 

(b)  Introduce  noncompetible  uses 
which  might  compromise  the  nature  and 
charactarlatlcs  of  the  erea.  or  cause 
physical  damage  to  it 

(c)  Conflict  with  adiecent  ownerships 
or  land  uses:  or 

(d)  Csuse  s  nuisance  to  adtaoent 
owners  or  occupants. 

Based  on  this  determine  tioo.  this 
rulemaking  Is  categorically  excluded 
from  the  procedural  requireoMnts  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Depertmental  regulations  in 
816  DM  6  (40  FR  21438).  As  such,  neither 
an  Environmental  Assessment  nor  an 
Enviroiunental  Impact  Statement  has 
been  prepared. 

Usl  of  8ub)ecls  la  36  ere  Part  7 

National  Parks:  reporting  snd 
recordkeeping  requirements. 

In  cofuideration  of  the  foregoing.  36 
CFR  Chepter  I  is  smended  ss  follows: 

FART  7    ■FtCIAL  IVOULATIONt, 
AfHAt  OF  INK  NATIONAL  FARK 

tYsmi 

1.  Tbs  andioritar  dtadoa  for  Part  7 
continues  to  read  as  follows: 

:  It  U.&C  1 1  Ob.  46Kk):  1 7  Ji 
ndar  aC  Coda  S-137  (ten)  sad 
O.C.  Coda  40-721  (isei). 

2.  By  revising  1 7.7(a)  to  read  as 
follows: 

17.7    Wasfcy  MBMHlalw  llsMuiisI  Partu 

(a)  Fishing— {\]  Fishing  restrictions, 
based  on  management  obiectives 
described  in  the  park's  Resources 
Management  Plan,  are  established 
annuuly  by  the  Superintendent 

(2)  TIm  Superintendent  may  impoae 
doeuree  and  eetablish  conditions  or 
restrictions,  in  sccordance  with  the 
criteria  and  procedures  of  ii  1.5  and  1.7 


of  tfils  chapter,  oo  any  activity 
pertaining  to  fishing,  including,  but  not 
limitsd  lo  species  of  fish  thet  may  be 
taken,  seesons  end  hours  during  which 
fishiiv  may  take  place,  methoda  of 
takli^  site.  creeL,  and  possession  Umlts. 

(S)  Fishing  In  closed  waters  or 
violating  a  condition  or  restriction 
established  by  the  Superintendent  Is 
prohibited. 


AmhianI  SacntaryfotFtalt  and  Wildlife  and 
PiaHu. 

Date:  December  19. 1988. 
(FR  Doc  88-1854  PUed  l-38-8ae  845  sm| 
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iferVc 
Coaipounda  (VOCa) 

amtmef.  Envirooaiantal  Protection 
Agency  (EPA). 

:  Pinal  rule. 


r.  EPA  today  approves  a 
request  by  Tennessee  that  an 
amendment  to  Regulation  #7.  Section 
(7-l)(ll).  Control  of  VOCs.  be 
incorporated  into  the  Nashville/ 
Davidaon  County  portion  of  the 
Tennessee  State  Implementation  Plan 
(SIP).  This  amendment  removes  the 
deficiency  in  Nsshville/Davidson 
County's  VOC  definition. 
OAVK  This  action  will  become  effective 
oo  March  28. 1080  unless  notice  is 
received  within  30  days  diet  someone 
wishes  to  submit  sdverse  or  critical 
comments. 

AMMnaas:  Written  comments  should 
be  sddressed  to  Diane  Altsman  of  EPA 
Region  IVs  Air  Programs  Branch  (See 
Region  IV  address  below).  Copies  of  the 
materiab  submitted  by  Tennessee  may 
be  examined  during  normal  business 
hours  St  the  following  locations: 
Environmental  Protection  Agency, 
'      Region  IV.  Air  Programa  Branch.  348 

Courtland  Street  NB^  AtlanU. 

Goocgia  30306. 
Tennesaee  Department  of  Health  and 

Environment  Customs  House,  701 

Broedwsy.  Nashville,  Tennessee 

3721O-840S. 
Public  Informstion  Reference  Unit 

Library  Systems  Branch. 

Environmental  Protection  Agency,  401 

M  Street  SW..  Washington,  DC  2040a 


Diane  Ahaawa.  Air  hugiaias  Branch. 
EPA  Regioa  IV.  at  dw  above  addKss 
and  teleplMM  aaa*er  (4IM|  387-8664  or 
FTS2g7-a064. 

15. 1866.  dw  State  of  Tennessee's 
DepartmsBt  af  Health  and  Bmrironment 
submitted  lo  RA.  aa  aBeadaient  to 
RegulattoB  No.  7.  Seotiaa  7-4(11)  of  die 
Nashvdb/Davideen  Canaty  portion  of 
the  8IF.  Farapaph  11  of  Section  7-1, 
references  the  deiaWea  of  a  VOC  The 
ameadBeal  to  dds  fesalatkm  deletes 
piisegr^h(ll)  of  SectioB  7-4.  in  iU 
entirety  aad  jeplaces  it  with  a  definition 
that  isooosistant  arith  the  EPA 
definition  for  VOC  This  amendment 
removes  the  defideacy  la  NashviDe/ 
Davidsoa  County's  VOC  definition.  Due 
to  the  simplicity  of  this  change,  no 
Technical  Support  Document  has  been 
prepared.  EPA  issued  final  darification 
of  this  regulation,  after  the  State  had 
adopted  dils  VOC  definition  in 
Paragraph  11, 7-1.  We  are  darifying  our 
underetanding  of  Nashvine/Davidson 
County,  Tennessee's  intent  of  die  EPA 
approved  definition  of  a  VOC  wittrin 
Part  52,  Chapter  L  Title  40,  (7R,  Subpart 
RR.  3  of  diis  Federal  Regiatar  notice. 

Final  Action.  EPA  approves  die 
changes  aiade  In  Tennessee  Regolation 
No.  7,  Secdoa  7-1,  Paragraph  (11).  This 
action  is  being  taken  without  prior 
proposal  because  the  change  is 
noBcontroversial  and  EPA  anticipates 
no  siyiificant  coaunents  on  it  The 
public  should  be  advised  that  this  action 
will  be  effective  80  days  from  the  date  of 
this  Fedasal  Raglrtsr  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
%vill  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  annonncing  a  proposal  of 
the  action  and  establishtng  a  comment 
period. 

Under  5  U.S.C  OOS(b).  I  certify  diat 
this  SB*  revision  will  not  have  a 
significant  economic  impact  on  a- 
substantial  aanber  of  small  entities. 
(See  48  FR  8700.) 

Tlie  Office  of  Management  and  Budget 
has  exaamtod  this  rule  from  the 
reqtnreaBBoAs  of  section  3  of  Executive 
Order  12201. 

Under  secdoa  307(b)(1)  <rf  die  Act 
petitions  for  judidal  review  of  this 
action  must  be  filed  in  die  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  28. 1989.  This  action 
may  not  be  diailwiBrrt  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 


List 

Air  pofludoB  coatnd.  Hydrocarbons, 
Incoqxxatioa  by  fcferenoe, 
Intergoveeaflsental  relations,  Ozone. 

Note  The  Oiraolarof  the  i 
appssves  >hs  inssipnMHsB  byi 
the  TeuMsaae^lPaa  }Bly  1. 1992. 

Date  J 
DaeM.' 


L  Tide  40.  Code  itf 
dedes 


1.  Toe  aulauiity  citation  for  Part  82 
contumes  to  read  as  touowk 

Aaihaii^  42  U.S.C  7401-7B42. 

2.  Section  S2,.2XXn  is  ameaded  by 
adding  paragra|di  {c)(96)  to  read  as 
foUaws: 


SS2.2220 


Of  plan. 


(c)  *  *  * 

(90)  An  i'"~r"*"^"*  to  Section  7-1  of 
the  Nashvdle/Davidson  County 
regulations  was  submitted  on  June  15. 
1968,  by  Tennessee's  Deparbnent  of 
Health  aod  EoviionoieDt 

(i)  Incorporation  by  reference. 

(A)  Teanessee  Department  of  Health 
and  Environment  Division  of  Air 
PoUutioa  CoatroL  Board  Order  11-88 
approved  on  June  8. 1988. 

(^  Letter  of  June  15. 198&  bom  die 
Tennessee  Department  of  Health  and 
Environment 

(ii)  Other  material-none. 


§52.2222    lAmiBdsdl 

3.  Section  SZ77TZ,  Paragraph  (C),  is 
amended  as  follows.  EPA  approves 
NasfavlRe^Devideon  County, 
Tennessee's  VOC  Regulation  No.  7, 
Section  7-1(11),  wtndi  replaces  the 
definition  of  Volatfle  Organic  Cenqmond 
(VOC)  vridi  a  definition  for  VOC  diat  is 
consistent  widi  the  H>A  approved 
definition.  The  EPA  appro visd  defiaiticm 
defines  VOC  as  any  organic  compound 
that  partic^ates  in  atmosplieric 
photodiemicri  reactions.  However,  it 
excludes  organic  compounds  which 
have  iiegl^Me  photodiemical 
reactivity.  These  compounds  are  as 
follows:  nedwne.  ethane,  methyl 
chloroform  (1,1,1-trfdiloroethane).  CPC- 
113  (ti'kMwotrifiBeroediane),  raediylene 
chloride.  CFC 11 

(triddotoBaoromethane).  CFC-12 
(dichlorodifiueroBwdmne),  CPC-22 
(chlerodffluoromediane),  PC-23 
(trifiuoi  uiaethane).  GPC-lM 
(dichlorotefrafhioroediane),  CFC-115 


(chloropeatefluonwidwme).  it  is  abe  ow 
understaara^  dwt  fay  adap4ing  die  EPA 
approved  definMoa.  Naaawdle/ 
EJiavideoa  Gaoaty.  Tenaesaee  wiU  uae 
EPA  anHOvad  test  mediods  for  VOC 
[FR  Doc  89^1989  ned  1-29-89:  ft<5  MBi 


40  CFR 


Mil 


lUaHivof 


I  Environmental  Protection 
Agency. 
action:  Administrative  stay. 


:  Hk  Environmental  Protection 
Agency  is  today  announcing  an 
administrative  stay  of  portions  of  its 
interpretation,  stated  most  lecendy  in 
the  preamble  to  aiinal  nde  published 
August  17, 1988.  that  hazardous  waste 
codes  fdlow  throng  to  all  wastes 
generated  during  the  course  of  waste 
management 
DATE  January  13. 198a 
AP0nC8i8t8.  The  OSW  docket  U  located 
in  the  sub-basement  at  the  following 
address,  and  is  open  from  QUO  to  AHO. 
Monday  thraagli  Friday,  exduding 
Federal  holidays:  EPA,  RCRA  Dodcet 
(OS-305).  401 M  Street  SW.. 
Washington.  DC  OMOa 

The  public  must  make  an  appointment 
(by  calling  (202)  475-0327)  to  review 
docket  materials.  Refer  to  "Docket 
number  F-80-LDAS-H-WK'  when 
making  appointments  to  review  any 
background  documeatation  for  this 
rulemaking.  Hie  piddic  may  copy 
material  at  a  cost  of  $0Ll5/page. 


MKtM  CONTACi: 

The  RCRA/Siverfand  Hodiae  at  (800) 
424-0346  or  at  (892)  382-3000.  For 
tedmical  informatioo  contact  Barbara 
McGuinness.  Office  cS  Sahd  Waste  (OS- 
333).  U.&  EavinmmeMal  ftoteclion 
Agency,  401  M  Street  SW..  Washington. 
DC  2048a  (aa^382^77a 

preamble  of  the  &ial  regulations 
prohibiting  hacardous  wastes  in  the  ftret 
third  of  die  schedule  from  landdisposal. 
and  establishing  treatment  standards  for 
those  wastes.  EPA  reiterated  its 
interpretetion  that  the  waste  codes  for 
the  initid  hazardous  wastes  follow 
throng  and  so  anily  to  all  furdier  fomis 
of  the  waste,  sodi  as  residues  from 
treating  the  waste.  53  FR  31146-47 
(Augast  17, 1988).  B>A  believes  that  diis 
Interpretation  is  legitimate  and  camect. 
However,  unanticipated  short-term 
difficulties  have  arisen  vpon 


Avn 
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promultatioa  of  th«  flnal  Rrat-thlrd 
regulaHon.  TImm  rdat*  principally  to 
the  way  thai  many  axistlng  haiardoua 
watt*  panniU  ara  drafted.  Although 
fadoral  law  doaa  not  raquira  that 
haxardous  waata  pannita  ba  written  In 
terma  of  waate  codes,  it  appear*  that 
many  pannita  are  so  drafted.  As  a  reault. 
when  a  rssidue  carrying  a  series  of 
waste  codes  (for  example,  wastes 
derived  from  incinerating  a  group  of 
hasaitkMis  wastes)  requires  disposal  the 
dlapoaal  facility  may  not  alwavs  have 
induded  all  of  theee  waste  codes  in  its 
permit.  Pew  facilities,  for  example,  have 
included  all  of  the  P  and  U  waste  codes 
for  I  28143  wastes  In  their  pemlts.  The 
same  difficulty  can  arise  for  treatment 
facilitiea  which  receive  residues 
carrying  multiple  waste  codes,  such  ss 
intetmediata  treatment  facilitiea 
receiving  partially  treated  hasardous 
wastes  carrying  multiple  waate  codes. 
These  difficulties  arise  notwithstanding 
that  the  di^poaal  or  treatment  facility 
may  already  have  been  receiving  this 
wsste.  and  notwithstanding  that  the 
wastes  may  have  been  treated  to  meet 
all.  or  some  (in  the  case  of  thoae  wastes 
going  to  intennediale  treatment)  of  the 
applicable  section  3004(m)  treatment 
standards.  For  st  least  one  treatment 
fadllty.  seeking  treatment  for  its 
partially  treated  scrubber  water,  the 
situatioa  is  now  an  emergency  since  it  is 
rapidly  running  out  of  storafs  capacity, 
and  other  treatment  fadlitiaa  are 
refusing  to  accept  the  partially  treated 
waste. 

EPA  haa  solicited  comment  on 
regulatory  changes  which  will  alleviate 
theee  existing  problems.  See  59  PR  4M77 
(November  17, 1988)  (soliciting  comment 
on  use  of  Class  I  permit  modiftcations  to 
allow  facilities  to  receive  certain  tjrpes 
of  treated  and  untreated  wastes).  In  the 
interim,  however,  the  Agency  has 
determined  to  grant  an  administrative 
stsy  of  portions  of  the  wastecode  carry- 
through  principle,  pursuant  to  8  U.8.C 
706  and  Rule  18  of  the  Federal  Rules  of 
AppeUale  Procedure,  to  facilitate 
treatment  of  prohibited  haaardoua 
wastes  and  thus  to  sllow  the  orderly 
and  successful  implementation  of  the 
land  disposal  prohibition  program.  The 
stay  applies  to  (1)  all  prohibited  wastes 
that  have  been  treated  to  meet  BOAT,  or 
which  otherwise  meet  the  BOAT 
treatment  standards,  and  which  are 
being  sent  to  s  disposal  facility.  (2) 
partially  treated  residues  of  prohibited 
haxardous  wsstes  going  to  an 
intennediate  treatment  facility  for 
further  treatment,  provided  that  such 
residues  meet  sll  treatment  standards 
for  organic  oonstituants  and  rsqulre 
further  treetmeni  only  for  Ineifank 


contaminants:  and  (3)  residues  boa 
treating  "toft  hammer"  restricted 
haxardous  wastee  by  use  of  practically 
available  technology  which  yields  the 
greatest  environmental  benefit  (as 
certified  by  the  generator  in  the 
certification  and  demonstration  required 
by  I  288.8).  which  residues  are  being 
sent  either  to  dispose)  fadUties  or  to  an 
Intermediate  treatment  facility. 

The  stay  will  remain  in  effect  until  30 
days  after  EPA  takes  final  action  on  the 
November  17  soUdtation  of  comment 
EPA  has  reviewed  the  comments  on  thet 
notice  and  antidpates  laauing  a  final 
rule  in  the  near  future,  in  the  Interim,  the 
wastes  described  above,  although  still 
haxardoua  and  subbed  to  subtitle  C 
standards  (including  thoae  impoeed  by 
the  land  disposal  prohibitions  in  Part 
288.  such  as  all  of  the  treatment 
standards  for  the  underiying  wastes), 
need  not  be  considered  by  their 
generators,  intermediate  treatment 
facilitiea.  and  land  disposal  facilities  to 
carry  all  of  the  waste  codes  as  the 
haxardous  wastes  from  which  they  are 
derived.  They  may  therefore  be  shipped 
to  and  accepted  by  intermediate 
traetment  facilities  and/or  dlspoaal 
facilities  for  treatment  and/or  disposal 
without  permit  modifications  to  allow 
their  receipt  All  applicable 
requirements  in  1 2897  (a)  and  (b).  es 
well  as  the  soft  henuner  demonstration 
and  oertlflcetion  in  1 288A  remain  in 
effect.  Consequently,  these  westes  must 
continue  to  be  sccompanied  by  all 
applicable  notifications,  demonstrations, 
and  certiflcatians  required  by  Part  288, 
and  must  alao  be  accompanied  by  a 
manifest 

The  sdministrative  stay  does  not 
apply  to  any  of  the  listed  dioxln- 
oontainlng  haxardous  wastes 
(Haxardoua  Waste  Codes  P02a  FQZI. 
F022.  F023.  PD28.  F027,  and  PD28).  With 
reaped  to  the  intermediate  treatment 
facilities,  the  administrstive  stay  also 
does  not  apply  unless  the  treatment 
facility  conduds  treatment  in  non-land 
based  unite  (Le„  normally  tanks  or 
containers)  and  does  not  add  any  new 
unite  or  treatment  processes.  These 
disUnctions  are  designed  to  limit  the 
scope  of  thte  stay  to  situations  that  are 
environmentally  Innocuous,  and  for 
which  Class  1  permit  modifications  may 
prove  sppropriate.  (See  S3  FR  at  46475- 
77  (Nov.  17. 1088);  see  also  1 27042(0), 
51  PR  40683  (Nov.  7. 1986),  which 
provided  for  minor  permit  modifications 
in  this  situation.)  Limiting  the  scope  of 
the  stay  to  residues  already  treated  to 
meet  standards  for  organics  also  is 
intended  to  sssure  that  the  stay  apply 
only  to  situations  posing  minimal 
likelihood  of  adverse  environmental 


effect  and  to  provide  short-term  relief 
for  a  particular  emergency  situation. 

EPA  is  issuing  this  sdministrative  stay 
for  a  number  of  reaaona.  The  land 
disposal  restrictions  program  requires 
proper  treatment  of  hasardous  wastes 
before  land  disposal.  For  the  program  to 
function,  however,  there  must  be  a 
means  to  dispose  of  the  treatment 
residues.  If  diapoaal  facilities  cannot 
accept  theee  residues  because  of  the 
multiple  waste  code  classification,  the 
system  will  not  operate  effectively. 
Treatment  fadUties.  for  example,  may 
refuae  to  accept  certain  wastes  because 
they  lack  disposal  outlete  There  are 
reporte  that  these  evente  already  are 
occurring.  This  te  not  an 
environmentally  benefidal  result 
(Indeed,  were  this  a  rulemaking,  the 
Agency  believes  that  the  prospect  of 
reduced  availability  of  BDAT-level 
treatment  plus  the  emergency  faced  by  a 
particular  treatment  fadlity  would 
constitute  good  cause  to  make  the  rule 
immedtately  effective.) 

Second,  the  most  pressing 
environmental  reason  for  carrjring 
through  waste  codes  to  residues  from 
BOAT  treatment  (or  to  partially  treated 
residues)  is  to  make  sure  that  disposal 
and  intermediate  treatment  fadUties  are 
on  notice  of  what  the  underiying  waste 
was  in  order  to  verify  that  the  waste  lias 
been  treated  to  meet  the  applicable 
treatment  standards.  See.  e^..  1 2eB.7(c). 
EPA  is  not  steying  any  asped  of  this 
requirement  "Hius  all  of  the 
requiremente  in  1 288.7  (b)  and  (c) 
(requiring  notification  and  certification 
from  treatment  faciUties  as  to  applicable 
treatment  standards)  remain  in  effect. 

EPA  also  stresses  that  it  is  not  taking 
any  action  to  reclassify  those  wastes 
that  are  derived  from  treating  haxardous 
wastes  as  non-haxardous.  Thus,  the 
derived  from  rule  classifying  such 
wastes  as  haxardous,  unless  and  until 
deUsted.  remains  fully  in  force.  Nor  is 
the  Agency  withdrawing  its 
interpretation  that  waste  codes  foUow 
through  to  all  aspecte  of  a  waste's  - 
subsequent  management  The 
administrative  stay  is  designed  only  to 
stop  the  adverse  short-term  effect  of  this 
interpretation  in  order  to  allow  disposal 
of  properly  treated  restricted  hazardous 
wastes,  and  proper  treatment  of 
partially  treated  restricted  waates. 

Dale:  |aauary  11 1988. 
LseHnsMa. 

Adaiiniatrator. 

[PR  Doc  ••-1480  Filed  1-26-88;  8:46  am) 


DEPARTMENT  OF  HEALTH  AND 


42CfRPart» 
441,  and  4M 

IBEflC-24S-Fl 


Rnandofl  Admlniatration 
410l4ie,421,424. 


r.  Health  Care  Financing 
Administration  (HCFA).  HHS. 
;  Final  rule. 


;  These  regulations  make  the 
following  changes  in  the  Medicare  and 
Medicaid  rules: 

1.  Remove  from  the  Medicare  rules  the 
liste  of  deductible  and  coinsurance 
amounte  that  are  revised  annuaUy. 

2.  Establish  the  conditions  for 
Medicare  Part  B  to  pay  for  an  antigen 
that  is  administered  by  someone  other 
dian  the  physidan  who  prepares  the 
antigen. 

3.  Provide  that  specified  equipment  Is 
required  to  be  available  in  an 
ambulatory  surgical  center  (ASC)  only  if 
die  medl(»i  staff  of  the  ASC  considers  it 
necessary. 

4.  Clarify  the  rules  on  agreemente  with 
Medicare  intermediaries  and  carriers 
and  on  coordination  of  their  activities 
with  the  activities  of  peer  review 
organization  (PROs). 

5.  Corred  an  involuntary  omission  by 
adding  "skilled  nursing  facility  services 
for  individuals  under  21"  to  the  Ust  of 
Medicaid  services  for  which  Federal 
finandal  partidpation  may  be  continued 
for  up  to  30  days  after  termination  of  the 
provider  agreement 

6.  Revise  the  rules  on  denial  of 
Medicare  provider  agreements  to  reflect 
Bankruptcy  Code  changes  under  which 
a  provider  agreement  may  not  be  denied 
solely  because  of  bankraptcy. 

These  amendmente  are  necessary  to 
simplify,  darify.  or  conform  minor 
aspecte  of  the  Medicare  rules  on: 

•  Oeductibles  and  coinsurance. 

•  Payment  for  antigens. 

•  Equipment  required  in  ASCs. 

•  Agreemente  with  intermediaries 
and  carriers. 

•  Coordination  of  the  activities  of 
intermediaries  and  carriers  and  those  of 
PROs. 

The  amendments  also  correct  an 
omission  in  the  Medicaid  rules  on 
Federal  finandal  partidpation. 

The  first  amendment  is  purely  a 
matter  of  simpUfication.  The  other 
changes  are  intended  to  ensure  that 
users  of  HCFA  regulations  have  the 
dear  understanding  necessary  for 
uniform  appUcation. 


OATB  These  regulations  are  effective 
February  27. 1980. 

PON  RMTMBI MPOMMTMM  CONTACT; 
James  Hannon.  (3(n)  96e-«636.  for 

dianges  that  pertain  to  antigens. 
Bernard  Gelber.  (301)  966-7416.  for 

changes  that  pertain  to  agreemente 

with  Medicare  intermediaries  and 

carriers. 
Lulsa  Iglesias.  (202)  245-0383.  oUier 

issues. 

ANV 


L  Proposed  Rules 

On  December  1&  1967  (at  52  FR  48127) 
we  published  an  NPRM  proposing  the 
changes  that  are  listed  above  in  the 
summary. 

We  received  6  commente: 

•  One  was  from  a  State  agency, 
expressing  general  support  for  the 
changes. 

•  One  was  fixim  a  Medicare 
inteimediary.  objecting  to  some  of  the 
changes  proposed  for  intermediary 
agreements. 

•  Four  responded  to  our  specific 
request  for  suggestions  on  how  to 
minimize  the  risks  of  allowing  an 
antigen  to  be  administered  by  someone 
other  than  the  physidan  vAto  prepares 
it 

The  spedfic  commente  on  the  two 
proposals  are  discussed  below  under 
sections  n  B  and  D  D.  No  commente 
were  received  on  the  other  four 
proposals. 

n.  Provisions  of  die  Regulations 

A.  Lists  of  Deductible  and  Coinsurance 
Amounts 

1.  Discussion 

The  amounte  are  revised  for  each 
calendar  year,  and  pubUshed  in  the 
Federal  Register  no  later  than  October  1 
of  the  preceding  year.  The  following 
practices  ensure  that  interested  persons 
are  informed  more  effectively  and  more 
promptly  than  through  annual 
amendmente  to  the  Medicare  rules: 

•  Many  newspapers  and  most 
pubUcations  aimed  at  retired  persons 
pick  up  the  information  and  reprint  it 

•  With  the  Old-Age.  DisabiUfy. 
Dependente'  and  Survivors'  Insurance 
(OASDI)  check  mailed  December  3  or 
January  3.  the  Sodal  Security 
Administration  indudes  a  stuffer 
prepared  by  HCFA. 

•  "Dired  deposit"  beneficiaries 
whose  checks  are  mailed  directly  to 
their  banks  or  other  financial 
institutions  are  notified  separately. 

•  Bills  for  premiums  have  the 
information  printed  on  the  biUs.  and 
beneficiaries  whose  SMI  premiums  are 


paid  by  third  parties  (employer,  lodge, 
etc.)  are  also  separately  notified. 
While  this  final  rule  was  under 
development  the  Medicare  Catastrophic 
Coverage  Ad  of  1968  (Pub.  L 100-360) 
was  enacted  Section  102  of  that  law 
amends  section  1813  of  the  Act  to  make 
several  changes,  one  of  which  is  the 
elimination  of  the  hospital  inpatient 
coinsurance  requirement  As  a  result  of 
this  change,  the  whole  of  1 409.83  wiU  be 
removed  when  HCFA  rules  are 
conformed  to  the  changes  made  by  Pub. 
Ll00-38a 

2.  Changes  in  the  Regulations 

We  have  amended  IS  409.82. 406.63. 
and  409.85  to  remove  the  tables  and 
specify  that  the  amounte  are  published 
in  the  Fedasal  Register  for  each  calendar 
year  no  later  than  Odober  1.  of  the 
preceding  year. 

B.  Conditions  for  Payment  for  Ant ijiens 
Administered  by  Someone  Other  Than 
the  nysician  Who  Prepared  Them 

1.  Discussion 

Previous  regulations  did  not  pro\'ide 
for  antigens  as  a  separate  service 
because,  before  enactment  of  section 
1861(s)(2)(G)  of  the  Medicare  stahite.  by 
section  938  of  Pub.  L  96-«99.  antigens 
were  covered  only  as  "inddent  to"  a 
physidan's  services. 

Section  938  amended  the  definition  of 
medical  and  other  health  services  to 
indude  an  antigen  administered  by  a 
quaUfied  person  other  than  the 
physidan  who  prepares  the  antigen 
"sub)ect  to  quantity  limitations 
prescribed  in  regulations  by  the 
Secretary". 

2.  Proposed  Changes 

In  the  December  NPRM.  we  proposed 
to  add  a  new  {  410.64  (later  corrected  to 
be  designated  as  §  410.66)  to  provide  for 
Medicare  Part  B  payment  for  a  supply  of 
antigen  suffident  for  not  more  than  12 
weeks,  prepared  by  a  doctor  of  medidne 
or  osteopathy,  and  administered  by  or 
under  the  supervision  of  the  physidan 
who  preparnl  the  antigen,  or  by  another 
physician. 

3.  Comments 

In  the  preamble  to  the  proposed 
regulation,  we  noted  that  there  might  be 
some  risks  in  aUowing  antigens  to  be 
administered  by  someone  other  than  the 
physician  who  prepared  them.  We 
spedficaUy  requested  comments  on  how 
this  risk  might  be  minimized.  We 
received  four  comments:  two  from 
national  professional  allergy 
organizations,  one  from  a  county  health 
care  agency,  and  one  itom  the  physician 
advisor  of  a  Medicare  carrier. 
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Both  of  Um  profeMkxial  oiiwiisalk»s 
indicated  that  they  were  not  awar*  of 
any  sarioua  aafaty  problama  ariaing  from 
the  adminiatratktn  of  antigena  by 
■omaone  other  than  the  phyaician  who 
preparad  them.  They  auggaated. 
however,  that  the  beat  way  to  enaure 
aafe  adeiiniatration  ia  to— 

•  Have  them  prepared  by  a  qualified 
allergiat  who  haa  examined  the  patient 
and  developed  a  plan  of  treatment  that 
includes  appropriate  doaage:  and 

•  Have  them  adminiatered  according 
to  the  plan  of  treatment  by  an  individual 
who  haa  proper  inatructiona. 

The  county  health  agency  conaidered 
that  administration  by  ooophysicians 
ought  to  be  monitored  by  a  physician. 
The  physician  advisor  recommended 
that  nonphysidana  be  qualified  to 
administer  the  antigens. 

4.  Qianges  Responsive  to  Comments 

In  general,  we  have  revised  the 
proposed  rule  to— 

•  Reflect  the  suggestions  of  the  two 
professional  organtzationa:  and 

•  More  accurately  reflect  the 
requirements  of  section  1881(s)(2MG)  of 
the  Act  that  the  antigena  be 
administered  by  or  under  tha 
supervision  of  a  physician. 

The  final  rule  requires  that  antigens— 

•  Be  prepared  by  a  doctor  of  madidne 
or  osteopathy  "who  has  axaoainad  the 
patient  and  developed  a  plan  of 
treatment  including  doaage  levels":  and 

•  Be  sdministerMl  "in  accordance 
with  the  preparing  physician's  plan  of 
treatment  bjr  a  doctor  of  madidne  or 
osteopathy,  or  by  a  properly  inatracted 
person  under  the  superviaion  of  a  doctor 
of  medicine  or  osteopathy'*. 

We  did  not  accept  the  suggestion  that 
the  doctor  who  prepares  the  antigen 
must  be  a  qualified  sUergist  because 

•  The  law  does  not  specifically 
require  this:  and 

•  As  s  technical/medical  matter, 
there  appears  to  be  no  reason  to  limit 
partldpation  in  thia  way. 

The  law  spedfies  thst  the  antigen  be 
forwarded  to  another  "qualified  person" 
for  administration  to  the  patient 
However,  neither  the  law  nor  tha 
legislative  history  defines  the  term  or 
speciHes  the  degree  of  physidan 
superviaion  required  for  administration 
by  a  "qualified  person". 

In  view  of  the  latitude  permitted  by 
the  statute  and  the  comments  received, 
we  believe  that  the  decision  as  to 
whether  the  doctor  of  medicine  or 
osteopathy  or  another  qualified  person 
will  administer  the  antigen  should  be 
left  to  the  judgment  of  the  patient's 
allergist  or  local  family  physician.  We 
understand  that  many  phyaidana  prefer 
that  antigens  be  administefed  by  the 


physidan  or  a  trained  nurse  working 
under  a  physidan's  supervision. 
However,  if  the  patient's  allergist  or 
family  physidan  decides  that  the  patient 
has  been  properly  instructed  for  self- 
administrstion.  this  is  permitted  under 
the  law  and  the  final  regulations. 

We  note  that  if  the  patient 
administers  the  sntigen.  Medicare  Part  B 
paya  only  for  the  antigen  itaelf.  There  ia 
no  statutory  authority  to  pay  for  any 
other  medical  supplies  that  the  patient 
might  uae. 

C  Equipment  Required  in  ASC 
Operating  Rooma  > 

1.  Discussion 

Under  previous  Medicare  rules,  as  a 
condition  of  participation  in  Medicare, 
an  ASC  was  required  to  have  available 
in  the  operating  room  emergency 
equipment  inchiding  a  thoracotomy  set 
(for  cutting  through  the  rib  cage  into  the 
chest  cavity). 

We  propoeed  to  revise  1 4ie.44(c)  to 
remove  the  requirement  for  thoracotomy 
sat  because— 

•  Thoracotomy  sets  are  oaed  to 

Crmit  open  heart  massage,  which  is  no 
iger  the  preferred  method  for 
resusdtabon  of  patienta  with  heart 
diiaasff 

•  It  ia  unlikely  that  it  would  be 
needed  in  connection  with  tha  surgical 
proceduras  performed  in  ASCa:  and 

•  Use  of  tnia  equipment  by  medical 
personnel  inexperienced  in  handling  it 
could  be  risky. 

We  would,  however,  indude 
emergency  medical  equipment  in  the  Ust 
of  itema  that  the  ASC  muat  make 
available  if  the  medical  staff  requests  it 
This  means  that  a  thoracotomy  set 
would  be  required  if  the  medical  staff 
considered  it  necessary. 

2.  Changea  in  the  RegtUations 

We  have  amended  |  410.44(c)  to 
remove  "thoracotomy  set"  from  the  list 
of  required  emergency  equipment  and 
add  "Emergency  equipment  and  supplies 
specified  by  the  medical  stafT. 

D.  Intermediary  Agreementa,  Carrier 
Contracts,  and  Coordination  with  PRO$ 

1.  Discussion 

Previous  Medicare  regulations 
(il  421.10a  421.200  and  421.204>— 

•  Specified  certain  functions  that 
must  be  induded  in  the  agreement  or 
contract:  and 

•  Provided  that  either  party  must  give 
90-day  notice  if  il  inlenda  not  to  renew  a 
carrier  contract  at  the  end  of  its  term. 

Experience  had  shown  the  need  to 
make  clear  that  the  first  provision  did 
not  predude  requiring  the  performance 
of  other  functions  and  to  ensure  greater 


fiexibility  than  waa  provided  under  tha 
second  provision. 

2.  Proposed  Changes 

We  proposed  to  amend  i  I  421.100  and 
421.200  to  make  dear  the  following: 

1.  HCFA's  agreement  with  an 
intermediary  or  contract  with  a  carrier 
may  require  the  intermediary  or  carrier 
to  perform  functions  in  addition  to  thoae 
Usted  in  the  rules. 

2.  The  PRO  performs  reconsiderations 
of  its  determinationa. 

3.  The  intermediary  or  carrier  takes 
appropriate  action  on  PRO 
determinations,  as  well  as  those  for 
which  the  intermediary  or  carrier  itaelf 
made  a  determination  becauae  the  PRO 
had  not  assumed  review  responsibility. 

We  proposed  to  achieve  the  first 
objective  by  revising  the  introdudory 
text  of  i  431.100  to  read: 

**An  agreement  between  HCFA  and  an 
inlenncdiary  specifies  the>functions  to  be 
performed  l>y  the  intermediary,  which  must 
indude.  iMit  are  not  oecessarily  limited  to.  the 
following:'' 

We  also  proposed  to— 

•  Revise  1 421.204  to  remove  the 
requirement  for  90-day  notice  of  intent 
not  to  renew  a  carrier  contract  and 
require  instead  that  notice  be  "in 
accordance  with  the  provisions  of  the 
contract"; 

•  Add  a  parallel  provision  (i  421.111) 
applicable  to  intermediaiy  agreements. 

S.  Comments 

The  only  comments  on  this  portion  of 
the  NPRM  came  from  a  Medicare 
intermediary.  The  writer — 

•  Obfeded  to  the  revised  introdudory 
text  as  too  open-ended:  and 

•  Conaidered  that  the  new  language 
might  be  construed  to  require  the 
contractor  to  perform  whatever 
functions  HCFA  requested  without 
regard  to  the  contractor's  need  for 
funding  or  lead-time  to  implement 

The  same  wrriter  also  recommended 
that  the  90-day  minimum  notice  (of 
intent  not  to  renew  an  intermediary  or 
carrier  contrad)  be  retained  in  the 
regulations  because — 

•  90  days  is  an  appropriate  time 
frame  for  the  Government  and  the 
contractor,  a  reasonable  frame  that 
provides  the  time  needed  for  HCFA  and 
the  outgoing  and  incoming  contractors 
to  wort(  out  the  problems  inherent  in  a 
change  of  contractor,  and 

•  Such  an  important  time  frame  ought 
not  to  be  left  to  the  contracting  parties 
(the  writer  is  concerned  thai  HCFA 
might  seek  a  shorter  time  frame). 


4.  Response  to  Comments 

We  believe  that  the  fears  of  this 
intennediary  are  unjustified.  As  the 
name  of  the  document  indicates,  the 
content  of  an  intermediary  agreement 
must  be  agreed  to  by  the  organization. 
HCFA  cannot  unilaterally  determine 
and  impoae  functions  that  the  other 
organization  does  not  agree  to  perform. 
HCFA  must  pay  the  intermediary  for  all 
the  functions  it  does  perform,  and  no 
agreement  can  be  executed  without  its 
concurrence.  In  other  words,  the 
amendment  darifies  the  rule  but  does 
not  affed  the  process  that  is  followed  to 
determine  the  content  of  an  agreement 
The  change  in  the  advance  notice 
provisions  does  not  force  eiiher  party  to 
accept  a  particular  period  for  achrance 
notice.  It  simply  affords  greater 
flexibility  for  both  parties  to  deal  with 
situations  in  which  a  longer  or  shorter 
advance  notice  period  may  be  necessary 
or  desirable. 

The  final  rules  do  not  change  the 
proposed  amendents  to  §i  421.100  and 
421.200.  They  do  remove  1 421.204  and 
drop  proposed  (  421.111  and  restate 
thefr  content  in  a  single  new  paragraph 
(f)  in  1 421.5  General  provisions. 

K  Federal  Financial  Participation  (FFP) 
in  State  Expenditures  for  Skilled 
Nursing  Facility  (SNF)  Services 
Furnished  to  Individuals  under  21 

1.  Discussion 

Section  441.11  of  the  Medicaid  rules 
provides  diat  FFP  in  State  payments  for 
individuals  in  a  facility  may  continue  for 
up  to  30  days  after  the  Medicaid  agency 
terminates  or  does  not  renew  the 
fadlil^'s  provider  agreement  if— 

•  Ine  individual  was  admitted  to  the 
facility  before  the  effective  date  of 
termination  or  expiration  of  the  provider 
agreement  and 

•  The  agency  makes  reasonable 
efforts  to  transfer  the  individual  to 
another  facility  or  to  alternate  care. 

Through  and  oversight  SNF  care  for 
individuala  under  21  was  not  induded  in 
the  list  of  services  subject  to  the  30-day 
continue  tioiL 

We  proposed  to  corred  that  oversight 

2.  Change  in  the  Regulations 

We  amended  \  441.11(c)  to  add  SNF 
services  to  individuals  under  21  to  the 
list  of  services  subject  to  the  30-d8y 
continuation. 

F.  Bases  for  Denial  of  Provider 
Agreements 

1.  Discussion 

Previous  Medicare  rules  provided  that 
HCFA  could  refuse  to  enter  into  or 
renew  a  provider  agreement  with  a 
provider  or  potential  provider  that  had 


been  at^udged  bankrupt  or  insolvent 
(i489.12(aH3)). 

Section  525  if  the  Revised  Banknqitcy 
Code  (11  US.C  525)  prohibiU  a 
"government  unir  from  denying  a 
"license,  permit  charter,  frvndiise  or 
other  similar  grant  to"  a  person  solely 
because  the  person  has  been  a  debtor 
under  that  tide  or  a  banknq)t  under  the 
Bankruptcy  Act  The  purpose  of  the 
prohibition  is  to  ensure  dut  dw  intent  of 
the  Code  (i.e..  to  afford  the  bankrupt 
individual  or  entity  the  opportunity  for  a 
"fresh  start")  is  not  frustrated 

2.  Change  in  the  Regulations 

Since  previous  §  489.12(a)(3)  was  in 
conflid  with  section  525  of  the  revised 
bankruptcy  code,  (it  specified  that 
"bankruptcy"  ot  "insolvency"  was  of 
itself  a  iMsis  for  denial  of  a  provider 
agreement),  we  have,  as  we  proposed, 
revised  that  section  to  specify  that  an 
agreement  may  be  denied  if  die  entity  is 
unable  to  assure  compliance  with  the 
requirements  of  the  Medicare  statute 
(title  XVm  of  the  Ad). 

DL  Technical  Cocrecttoo  '  "^ 

While  this  final  rule  was  under 
development  we  published  final  rules 
on  Conditions  for  Medicare  Payment 
(March  2, 1968.  at  53  FR  8629)  and  later 
discovered  and  incorred  cross 
reference.  We  are  taking  advantage  of 
the  opportunity  afforded  by  this 
document  to  make  the  needed  technical 
amendment  at  the  end  of  the 
regulations  text 

IV.  Regulatory  Impad  Statement 

Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impad 
analysis  for  any  rule  that  is  likely  to 
have  an  annual  impad  of  $100  million  or 
more  on  the  economy,  cause  a  major 
increase  in  costs  or  prices,  or  meet  other 
thresholds  specified  in  section  1(b)  of 
the  Order,  llie  Secretary  has 
determined  that  these  rules  will  have 
little,  if  any,  impact  and  that  a 
regulatory  analysis  is  not  required. 

Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Ad  (RFA)  and  section 
1102(b)  of  die  Sodal  Security  Act  we 
prepare  a  regulatory  flexibility  analysis 
for  each  rule,  unless  the  Secretary 
certifies  that  the  particular  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  or 
a  significant  impact  on  the  operation  of 
a  substantial  number  of  small  rural 
hospitals. 

For  purposes  of  the  RFA,  we  consider 
all  providers  and  suppliers  of  services  to 
be  small  entities.  For  purposes  of  section 


1102(b)  of  die  Act  we  define  a  amall 
rural  hospital  as  a  boqiital  that  has 
fewer  that  SO  beds,  and  is  located 
anywhere  but  in  a  metropolitan 
statistical  area. 

We  have  determined,  and  the 
Secretary  certifies,  that  these  rules  wiD 
not  have  a  aignificant  economic  impad 
on  a  substantial  number  of  small  entities 
or  a  aignificant  impad  on  the  operation 
of  a  substantial  number  of  small  rural 
hospitals. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  requirements  that 
are  subjed  to  review  under  the 
Paperwori(  Reduction  Ad  of  1980. 

UstorSabjecIs 

42CFnPart409 

Health  facilities.  Medicare. 

42CIl{Part410 

Health  facilities.  Health  professions.  - 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas,  X-rajrs. 

42CmPart416 

Health  facilities.  Health  professioos. 
Medicare,  Reporting  and  reoonlkeeping 
requirements. 

42CFRPart421 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42CFRPaii424 

Assignment  of  benefits.  Claima  for 
payment  Emergency  services.  Physician 
certification.  IHan  of  treatment 

42  CFR  Part  441 

Family  planning.  Grant  programs- 
health.  Infants  and  diildren.  Medicaid, 
Penalties,  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 

42CFRPart489 

Health  facilities.  Medicare. 
42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 
A.  Part  400  is  amended  as  follows: 

PART  40»-HOSPfTAL  M6URANCE 


1.  The  authority  dtation  continues  to 
read  as  follows: 

Aolhaclty:  Sees.  1102  and  1871  of  the  Social 
Seaifity  Ad  (42  U.S.C  1302  and  1396lih) 
unless  otherwise  noted.  _^ 

2.  Section  409.82  is  amended  by 
revising  paragraphs  (b)  and  (c)  to 
remove  the  tables  and  clarify 
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■ppUcability  of  daductibi*  amounts,  to 
reads*  follows: 


iRpalaMl  haapaal  tfatfMMIi 


(b)  Specific  deductible  anwunt*.  Tha 
spacifk  daductibia  amounU  for  each 
calandar  yaar  ara  publisbad  in  tha 
Fadatal  RijlHai  no  latar  than  Octobar  1 
of  tha  precading  year. 

(c)  Exception  to  published  amounts.  If 
tha  total  hoapilal  charge  is  less  than  tha 
deductible  amount  applicable  for  the 
calendar  year  in  which  tha  aarvtcaa 
were  furnished,  the  smount  of  the 
charge  is  the  deductible  for  the  year. 

S.  Section  40B.83  is  smended  by 
revising  paragraphs  (b)  and  (c)  to 
remove  the  tables  and  clarify 
applicability  of  the  coinsurance 
amounts,  to  read  as  foUowrK 


kipatlanl  Naa^ai 


(b)  Specific  coinsurance  annyunts.  The 
specific  coinsurance  amounts  for  each 
calendar  year  ara  published  in  the 
Fadaral  Raglalar  no  later  the  October  1 
of  the  preceding  year. 

(c)  Exceptions  to  published  amounts, 
(1)  If  the  actual  charge  to  the  patient  for 
the  Slst  through  the  WNh  day  of 
Inpatient  hospital  services  is  less  than 
the  coinsurance  amount  applicable  for 
tlM  calendar  year  in  which  the  services 
were  furnished,  the  sctual  charge  per 
day  is  the  daily  coinsurance  amount 

(2)  If  the  actual  charge  to  the  patient 
for  the  01st  through  the  ISOth  day 
(lifetime  reserve  dsys)  is  laaa  than  the 
coinsurance  amount  applicable  for  the 
calendar  year  in  which  tha  services 
were  famished,  the  benefidary  is 
deemed  to  have  elected  not  to  oae  the 
days  because  be  or  she  would  not 
benefit  from  using  them. 

4.  Section  400  JS  is  amended  by 
revising  paragrapha  (b)  and  (c)  to 
remove  the  tablea  and  clarify 
appUcablUfy  of  the  SNF  coinauranca 
amounts,  to  read  as  follow*: 


Pt>KfAW    lUPW  rMTHT/UlY 


1.  Tha  authority  dtatkw  contlnnea  to 
read  as  follows: 


.  iios.  Mtt.  U3S.  ins.  im 

(r).  (•).  aad'Ccc).  Itn.  sad  liOl  of  dw  Social 
Sacarily  Act  («I  U.8.C  1302.  WO^l  13«L 
laaso.  ISTSx  (r).  (■)  and  (cc).  ISOahh.  snd 
13Hir). 

2.  A  new  1 4iaM  la  added,  and  tha 
Ubla  of  contaots  is  asModad  to  raflact 
thl8( 


(b)  Sptcific  coinsurance  amounts.  The 
specific  SNP  coinsurance  amounts  for 
each  calandar  jrear  are  pubUahad  in  the 
Fadaral  Raglatar  no  latar  than  October  1 
of  the  preceding  year. 

(c)  Exception  to  published  amounts.  If 
the  actual  charge  to  die  patient  ia  laaa 
than  tha  ooiaauraoca  amount  applicable 
lor  the  calendar  yaar  in  which  the 
aervicaa  ware  fumiahad.  the  actual 
charge  per  day  ia  tha  daily  eoinaurance. 

&  Part  410  ia  amended  aa  follows: 


(c)  Standard:  Emergency  eauipment 
Emergency  equipment  availabie  to  the 
operating  rooms  must  indoda  at  least 
the  following: 

(1)  Emaigancy  call  system. 

(2)Oxy|n. 

(3)  Mechanical  ventilatacy  aaaistanca 
equipment  iaduding  airways,  manual 
braathing  bag,  and  ventilator. 

(4)  Cardiac  defibrillator. 

(B)  Cardiac  monitoring  equipment 
(0)  TYacheoetomy  set 


(7)  Laryngoacopes  and  endotracheal 
tubm. 

(8)  Suction  equipment 

(0)  Emergency  medical  equipment  and 
supplies  specified  by  the  medical  staff. 

D.  Part  421  is  amended  as  set  forth 
below: 

RART  431— RfTOMICOURieS  AND 
CARRICRS 

1.  The  authority  dtation  oontinoea  to 
read  aa  follows: 


faMuM 

Medicare  Part  B  pays  for- 
ts) Aniigena  that  ara  furnished  aa 

aervicea  incident  to  a  physician's 

professional  services;  or 
(b)  A  supply  of  sntigen  sufficient  for 

not  more  than  12  weeks  that  ia — 

(1)  Prepared  for  a  patient  by  a  doctor 
of  nwdidne  or  oateopethy  who  haa 
examined  the  petient  and  developed  a 
plan  of  treatment  induding  doaaga 
levels:  and 

(2)  Administered — 

(i)  In  accord  with  the  plan  of 
treatment  developed  by  the  doctor  of 
medidne  or  oeteopathy  who  prepared 
the  antigen:  and 

(ii)  By  a  doctor  of  medicine  or 
oeteopathy  or  by  a  properfy  instructed 
person  under  the  supervision  of  a  doctor 
of  medicine  or  oateopethy. 

C  Part  4ie  ia  amaodad  aa  aat  forth 
below: 

PART  416  AMBULATOHY  SURGICAL 
8CRVICC8 

1.  The  authority  dtation  oontinuas  to 
read  as  follows: 


;  Sscs-IIOS.  1832(sM2).  IMS,  180, 
snd  1«4  of  the  Social  Sacarity  Act  (42  U&C 
1302. 1386MSN2).  13041  UHs.  and  ISHaa). 


2.  Section  416.44  is  amended  by 
revising  paragraph  (c)  to  remove  the 
reqtilrements  (or  thoracotomy  aet  and 
add  -emergency  medical  equipmenr  as 
an  item  that  die  ASC  must  make 
available  if  tha  medical  staff  requests  it 
to  read  as  follows: 


r  Sees.  1102.  ins.  1816. 1833. 1842, 
1881(0).  1871. 1874.  and  187S  of  the  Social 
Sacarity  Ad  (42  U.SC  1302. 1386i.  1386h. 
1306L  1386a.  13863a«).  13R6hh.  1306kk.  and 
13011).  and  42  U.S.C  13S6b-1. 

t.  Section  421.5  ia  amended  to  add  a 
new  paragraph  (f).  to  read  as  follows: 

1421.0 


(f)  Provision  for  outomotic  renewal. 
Agreements  and  contracts  under  this 
part  may  contain  automabc  renewal 
clauses  for  continustion  from  term  to 
term  unless  either  party  gives  notice, 
within  timeframes  speciRed  in  the 
agreement  or  contract  of  its  intention 
not  to  renew. 

3.  Section  421  .Itn  is  amended  by 
revising  the  introductory  text  and 
paragrapha  (a)  and  (f)  to  read  as  follows: 


1 421.100 

An  agreement  between  HCFA  and  an 
intermediary  specifies  the  functions  to 
be  performed  by  the  inlermediary. 
which  moat  include,  but  are  not 
necessarily  limited  to.  the  foUowring: 

(a)  Coverage.  (1)  The  intermediary 
enaures  that  it  makes  payments  only  for 
services  that  are: 

(i)  Furnished  to  Medicare 
beneficiaries: 

(ii)  Covered  under  Medicare:  and 

(iii)  In  accordance  with  PRO 
determinations  when  they  are  services 
for  which  the  PRO  hss  assumed  review  - 
responsibility  under  its  contrad  with 
HCFA. 

(2)  The  intermediary  takes 
appropriate  action  to  reiect  or  adjust  the 
claim  if— 

(i)  The  intermediary  or  the  PRO 
determines  that  the  services  furnished 
or  proposed  to  be  furnished  were  not 
reaaonable.  not  medically  neceaaary,  or 
not  furnished  in  the  most  appropriate 
setting:  or 

(ii)  The  intermediary  determines  that 
the  claim  does  not  properly  refled  the 
kind  and  amount  of  services  furnished. 


(f)  Reconsideration  of  determinations. 
The  intermediary  muat  eatabliah  and 
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maintain  procedues  approvad  by  HCFA 
for  the  recooaidaration  of  its 
detenninatioos  to  daiy  payments  to  an 
individoal  or  to  the  provider  diat 
fumiahad  aarvioaa  to  the  individuaL  The 
PRO  parfbrmad  reoonsidaiatioa  of  cases 
in  which  it  made  a  detennination 
sub|ed  to  raoooaidaiatioa. 

4.  Section  421.200  is  amendad  by 
revising  the  hitrodudory  text  and 
paragraph  (a)  to  read  as  follows: 


A  oontrad  between  HCFA  and  a 
caniei  apaoiilas  tha  fnoctioos  tone 
perfOfBad  ojr  liia  oaniar.  wnicn  mmt 
indoda.  bat  ara  aot  neoeaaarify  limited 
indwfottoadiv 

(a)  O^rBf^pa  (1)  Tha  cairiar  ensores 
that  paj  Biaiil  le  made  only  for  aervicea 
diatMs: 

(i)  F^B^ahad  to  Medicare 
beneficiaries: 

(ii)  Covorad  nndar  Medicare:  and 

(iii)  ia  aooordaDoe  widi  PRO 
detflnataatfaaa  whan  thejr  are  services 
for  which  dM  PRO  haa  aaaaaad  review 
respoMiUMy  awiar  its  oootrad  with 
HCFA. 

(2|  Tha  catriar  takes  appropriate 
action  to  lajad  or  adfast  the  daim  i^ 

(i)  "A*  oaniar  or  the  PRO  determinea 
that  the  servioao  tentshed  or  proposed 
to  be  fiunidied  were  not  reasonable,  not 
medically  necessary,  or  not  furnished  in 
the  moot  appropriate  settkig. 

(u)  Hie  earfiar  dateiafrinaa  diet  die 
daim  does  not  pioparly  reflect  the  Idnd 
and  amount  of  aarvioaa  braiahad. 


1421^04  niMweodi 

5.  Sectioa42lJM  ia  removed  and  the 
table  of  oontenta  is  amanded  to  refled 
diereawvaL 

E.  Part  4«1  is  amended  as  set  forth 
below: 

PAnT441-6BIVICE8: 


APPUCABLE  TO  SPEOnC  SERVICES 

1.  The  authority  dtation  oontiiuies  to 
readaafaUowK 

Audurily:  Sac  1108  of  die  Social  Secaiity 
Act  (42  U.S£.  1302)  nniess  odierwiae  ooted 

2.  In  S  441.11  Oa  term  "subchapter"  is 
changed  to  "chapter^  wherever  it 
appears:  the  introductory  text  of 
paragraph  (c)  is  rqirintad.  and  a  new 
paragraph  (cH8)  is  added,  to  read  as 
follows: 


1441.11 


ofFFPfer 


any  of  the  following  servioas.  as  defined 
in  Subpart  A  of  Part  440  of  this  chapter 

(8)  Skilled  nursing  fadlify  services  for 
individaals  under  2L 

F.  Part  489  is  amended  as  set  forth 
below: 

PART  4t»-MI0VR)ER  AGREEMENTS 


1.  Hie  authority  dtation  continues  to 


.  1102, 1861. 1864. 1860,  and 
isn  of  diS'Sedd  Saearity  Aet  (42  U.S.C 
laot  llOiR.  uaiaa.  UOBcc  laoshh). 


9400.12  lAmandatfl 

2.  Section  400.12  is  mnended  by 
revising  paragraph  (aNS)  and  removing 
and  reseiviag  paragraph  (b).  to  read  as 
follows: 

{sl)  Bases  for  denial.  *  *  * 

(3)  The  provider  or  prospecdva 
provider  is  imaUe  to  give  satisEactory 
assurance  of  complianoe  widi  the 
requiranents  of  title  XVm  of  the  Act 

(b)  [Reserved] 

G. 


f400j0l   [Amended] 

1.  In  paragraph  (b),  the  parenthetical 
statement  at  due  md  is  removed. 


(b)W,"|«1.7S(bM3r 
I4at73(b){3r. 


f4a4J0 

2.1n 
isdui^edto 

(Catalog  ot  ftderH  Oonnstic  Assistance 
Program  Na.  U714.  Medtoal  Assistance 
Program:  Wa.  10771.  tiadtrsw  linspital 
bsaranoa.  and  Na.  iai77«.  lisdicar*- 
Supplemeataqr  Medical  iasursace) 

Dated  Octobar  81. 1888. 
WilliaaL.Upai; 

A<hninistrator.HsMi  Cam  Financing  ' 
Administratiom. 

Approved:  Noaeaibar  17, 1880. 
OtiBR.Bowm. 
Secretary. 
[PR  Doc.  8O-1806  FOed  1-86-88;  8:45  am] 
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(c)  Services  for  which  FFP  may  be 
continued.  FFP  may  be  continued  for 


^^  jUwo 

AOENCv:  Federal  Communicationa 

Commission. 

Acnow:  Final  rule. 

:  The  Commission,  at  the 


request  of  ShuU  Broadcasting  Co..  Inc. 
substitutes  Channel  2S0C2  for  Channel 
249A  at  SL  AwgaaUiis.  Florida,  and 
modifies  its  lionse  for  Station  WUVU 
to  spedfy  operation  on  the  higher 
powered  channel.  Channd  2S0C2  can  be 
allotted  to  St  Augustine  in  complianoe 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  12.7  kilometers  north 
to  avoid  a  short-apadng  to  thejmpoaed 
allotment  ai  Channd  2S0C  to  "  * 
Clearwater.  Florida,  and  to  the 
construction  permit  of  Station  WSCF, 
Channd  2S1C2  at  Titiisville.  Florida.  The 
coordinates  Cor  this  aUotamnt  are  North 
Latitude  30-00-00  and  Weat  Loi«itude 
81-21-35.  Hue  action  also  denies  die 
request  of  WFiffiR  Radia  ina  to 
substitute  Channei  2S1C  for  Channd 
251C1  at  Live  Oak.  Florida,  and  die 
modification  of  ite  iioense  far  Station 
WQHL  accordingly.  With  diis  action, 
tfaia  proceeding  ia  terminated. 

EFFBcnvciMTi:  March  la  1900. 

FOR  HMITMai  MFOMaanOM  CtMITACT: 

Leslie  iC  Shapiro,  Mass  Media  Bureau. 
(202)  634-e53a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  Na  87-284. 
adopted  Deceadier  13, 1088.  and 
released  January  21 1900.  The  fiill  text 
of  this  Commission  dedsian  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  die  FCC 
Dodcets  Branch  ptoom  230).  1919M 
Sti«et  NW..  Washington.  DC.  The 
complete  text  of  diis  decmion  may  also 
be  purdiaaed  from  the  Comonssion's 
copy  contractor.  Intematianal 
Transcription  Service.  (2B2)  057-a80a 
2100  M  Street  NW..  Suite  14a 
Washingtim.  DC  20037.   * 

List  of  Subjects  In  47  CFR  Rsrt  73 

Radiobroadcasting. 

1.  The  authority  dtation  for  Part  73 
continues  to  read  as  follows: 

Audiority:  47  USuC  151 808. 


{73.202  [Amandsd] 

2.  Section  73.202(b).  dm  PM  Table  of 
Allotments  for  St  Augustine.  Florida,  is 
amended  by  ddeting  ^^i""— '  240A  and 
addling  Channel  2S0C2. 


Federal  C^onununicatiow  I 

Steve  KaBMHK, 

Deputy  Chief,  Policy  and  Rules  Dirisioa. 

Mass  Media  Bereau. 

(FR  Doc  80-1955  Filed  1-86-88: 0:45  am] 
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47  cm  Part  71 


!  Pbdfl  ConununtaiHoiw 
CoinintMkm. 

ACnOMc  Final  rate. 


!Th>rnwmiMinn.at>ht 
raqnMt  ofRadlo  Orlando.  tubatltatM 
OMnaal  aiCt  for  Channd  aS8A  at 
Orlando,  PloHda.  and  modiflaa  its  pannit 
for  8latk)o  WURG  to  tpaeiiy  ooaratloa 
OB  tfM  higbor  powfaiad  channai.  Channal 
2SBC2  can  ba  allottod  to  Orlando  in 
compManca  with  tha  Coouninioa't 
adniittuiB  dtetanoa  topaiBUmi 
faQBliaBHilB  with  a  lila  raatriction  oi 
4.7  Idlomaton  (2.9  milaa)  waat  to  avoid  a 
ihort-apadiw  to  Statkn  WKGR. 
Qiannal  254C.  Port  Plaroa.  Florida.  Tha 
ooordinataa  for  thia  allotment  are  North 
LaUtada  29-39-00  and  Wast  Longituds 
81-2S-«.  Witfi  this  action,  this 
prooaadlng  is  taradnatad. 

BATK  March  la  19m 

IMNMATIOH  OOMTaCTS 

Lsslla  K.  Shapiro.  Mass  Madia  Buraaa. 
(202)6»4-668a 

suaunary  of  tha  Ownmission's  Report 
and  Order.  MM  Docket  No.  89-298^ 
adopted  December  20. 1989,  and 
ralaasad  January  24. 1989.  The  fall  taxt 
of  thte  Commission  dsdsion  is  svaitebte 
for  inapectlon  and  copying  dutog 
normal  boataeea  hours  in  the  FCC 
Dockete  Branch  (Room  290).  1919M 
Street  NW.  Washii«taa.  DC  The 
complete  text  of  this  dsdsion  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  tatamatiooal 
TraiMcriptioa  Service.  (202)  867-MOa 
2100  M  Street  NW..  Soite  14a 
Washtegton.  DC  20097. 

list  el  Subtecis  te  47  CFR  PSrt  79 

Radio  broadcasting, 

1.  Tha  avdMrt^  citation  for  Part  73 
oontinaes  to  read  as  follows: 

Aiakiriir  47  U.&C  1S4.  aoa. 


|79L20t   lamenisdl 

2.  Section  73.202(b).  the  PM  Tabte  of 
Allotmsnte  for  Orlando.  Flotlda.  te 
aoMndad  by  delating  Channel  2S8A  and 
addii^  Channel  tS5C2. 


DapiilyCkmf.^atkya»dlbiimDhritJon. 
Mam  Mmiic  Bimau. 

(PK  Doc.  »-tSt0  PUsd  l-2»-M(  iPM  sal 
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;  Pinal  rate. 


!  T%te  doninMnt  aUote  Channal 
299C1  to  Idaho  Fdls.  Idaho,  as  dmt 
commnnitj's  ioartk  local  PM  sandoa.  at 
dm  roqoaat  of  AJP  iBvaatmsBl  Co..  inc. 
Hw  channal  can  be  allotted  in 
compltenoe  arith  the  Commissioa's 
minimum  dtetanoe  separation 
rsqutaaaMnts  at  dty  rsfcranoa 
coonhnataa  49-«-90  and  113-09-00. 
Widi  dite  actteo.  dite  prooaedfaig  is 
terminated. 


I  Bffocttva  March  ia  1990c  die 
window  p«tod  for  flUng  appUcatioos 
arill  open  oa  March  19. 1998.  and  close 
on  April  1Z 1989. 

Nancy ).  Walls.  Mass  Madia  Bureau. 
(302)  994-889a 

and  Order.  MM  Docket  Na  89-87a 
adopted  November  90i  1989.  and 
lalsBSsd  lanaary  34.  1999l  Tha  fall  taxt 
of  thte  Conmisaloo  dadaten  te  avaitebte 
for  inapecdon  and  copying  during 
normal  boslness  hoars  te  the  FCC 
Dockete  Branch  (Room  290).  1919M 
Street  NW..  Waahingtnn.  DC  Tha 
compteta  taxt  of  thte  decision  may  also 
be  purchassd  from  die  Commission's 
copy  contractors,  tatenstlonal 
Tranacription  Service,  (202)  007-38001 
2100M  Street  NW..  Suite  14a 
Wsshii^on.  DC  30087. 

list  of  Subtecte  te  47  CFR  Part  79 

Radiobroadcasting. 

MflT79-(AaKNOCDl 

1.  Ths  sudwrity  dtetion  for  Part  73 
oontinaes  to  read  as  follows: 

«7  U  AC  141 204. 


I79L988    U 

2.  Sactfon  73J04b).  die  Tabte  of  PM 
Allotments  te  amended  under  Idaho  by 
addii^  f:***""*!  28iCl  to  Idaho  Palls. 


DtputfOtkf.^oOeyamdRulmlXvkiom. 
Matt  Attdio  Btmau. 

(PR  Doc  aa-is64  pumI  i-aa-«( »«  ui) 
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Pinal  rate. 


:  Thte  docomant  sabstitutas 
l330Afar27QAat 

,  in  rsaponse  to 
a  patHloB  filed  by  Itewamba  Coanty 
Broadcaeting  Coa^mny.  Inc  Uoensse  of 
Stettoo  WFTA.  POltoo.  MtestesippL  The 
sabatltattoo  at  Grsanwood  was 
raqueated  to  allow  Stetioo  WFTA  to 
relocate  ite  hdUty  te  order  to  eliminate 
power  ootagss  and  off  air  ttaaa.  The 
applicant  far  Channal  27QA  at 
Greenwood.  Qay  Badng.  has  no 
obtection  to  die  sabetitutioB  of  channels, 
in  aooordanoa  arith  Coaunission  policy, 
am  arUl  ratate  applicant's  cat  off 
protacttoo  for  Chaimal  27aA  adien  the 
applicant  amends  to  spedfy  Channel 
23QA.  since  the  chaimate  an  equivalent 
The  ooordinataa  for  Channal  230A  are 
33-31-96  and  90-11-39.  Widi  dite  action, 
thte  proceeding  te  tarminated. 

IO«1KMarchai989L 

ITIOM  OOMTACTS 

ICaddaen  Scheoerte.  Mass  Msdte 
Buraeo.  (202)  094-869a 

itmm:  lids  tea 
'  of  the  Commission's  Report 
and  Order.  MM  Docket  Na  99-282. 
adopted  November  90, 1980.  and 
rateasad  )anuary  29. 1989.  The  full  text 
of  thte  Commission  decision  te  svaitebte 
for  inapactioo  and  copying  during 
normal  boainass  hoars  te  the  FCC 
Dockete  Branch  (Room  290).  1910  M 
Street  NW..  Washii^ton.  DC  The 
oomplate  text  of  thte  dedsion  may  also 
be  parchasad  from  die  Commission's 
copy  contractors,  btarnational 
TYanacription  Service.  (202)  957-380a 
2100  M  Street  NW..  Suite  14a 
Washii«ton.  DC  20097. 

List  of  Subtecte  te  47  CPR  Part  78 
Radte  broadcasting. 

1.  The  authority  dtedoo  for  Part  79 
continues  to  reed  as  follows: 

:«7US.Cl5«.Ma. 


I73J89    U 

2.  Sactfon  73.202(b).  die  Tabte  of  FM 
AUotmants  under  Mississippi  is 
amended  by  deleting  Channel  270A  and 
adding  Channel  290A  at  Greenwood. 


p»A»^  '^irmniiTifntfirnt  TiriiiittinB 


DeputjrCUtf.  MieyamdRuletDivMm. 
MatttimhttBrntotL 

(PR  Dee.  M^ttV  FMsd  l-M-«0:  »46  am] 


47CFRFwtl 
[PHI 


Na.  88-184;  POC 


v:  Pedaral  Communications 
Commission, 

ACnoM:  Final  rate. 


K  In  response  to  a  petition  for 
clarification  and  a  petition  tor 
reconsideration,  the  Commission 
adopted  a  Memorandum  Opinion  and 
Order  (MOftO)  reooBsidering  ite 
February  1988  dedsion  to  consolidate 
Subparts  M  and  S  of  Part  oa  The  MOftO 
affinns  the  Commission's  dedsion  to 
expand  the  rtesses  of  eligibte  users  that 
Spedalized  Mobite  Radio  System 
(SMRS)  can  serve  to  indude  federal 
government  agendes  and  individuate. 
The  MO&O  also  aSiims  the 
Commission's  dedsion  to  transfer  200 
tninked  diannete  from  Subpart  M  to 
Subpart  S.  Finally,  die  MO&O  clarifies 
the  portions  of  its  decision  reteted  to 
private  canier  operation  above  800  MHz 
and  loading  standards  in  rural  areas. 
aPW.II¥a  OATK  February  21. 19BB. 
KM  nnfHBI  WOHMATIOM  CONTACTt 

Irene  Dteiaroiss,  Land  Mobite  and 
Microwave  Division.  Mvate  Radio 
Bureaa.  (202)  094-2449. 

suauaary  of  the  Commission's  Order,  PR 
Docket  No.  87-404.  adopted  on 
December  2. 1988  and  released  January 
4. 198a  The  fuD  text  of  die  Order  te 
avaitebte  for  inspection  and  copying 
duiteg  normal  business  hours  in  the  FCC 
Private  Radio  Bureau.  Land  Mobile  and 
Microwave  Division.  Rules  Branch 
(Room  512B).  2025  M  Street  NW., 
Washington.  DC  The  comptete  text  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  lYanscriptitm  Service,  2100 
M  Street  NW.,  Suite  14a  Washington. 
DC  20037,  (202)  857-3800. 

Summaiy  of  Mamoraadum  Opinion  and 
Onter 

1.  te  Fabraary  190a  the  Commission 
adopted  a  Report  and  Order 
establishing  one  set  of  rules  for  most 
land  mobite  operations  above  800  MHz. 
3  FCC  Red  1898  (1988).  The 
Memorandum  Opinioa  and  Order 
afTums  the  action  taken  m  the  Report 


om/ CMsraad  darifles  a  few  of  die 
Report  and  Order's  imivisions. 

2.  The  Memorandum  Opinion  and 
Order  affirms  the  Commission's  decision 
to  expand  8MR  end  user  eligibility  to 
indude  federal  agendes  and 
individaate.  B^guHity  (rf  system  users  te 
not  statotoidy  prescribed  but  te  wittei 
the  Commission's  discretion.  Expansion 
of  eligibility  would  not  afiied  the 
classification  of  SMR  licensees  as 
private  caniars  because  SMR  licensees 
do  not  reseD  for  a  profit  the  exchange 
services  or  facilities  (rf  a  common 
carrier.  Eiqianding  end  user  eligibility 
would  not  overburden  the  qiectrum 
because  it  does  mrt  require  any  SMR 
operator  to  serve  either  group,  nor  te  it 
likely  that  all  new  eligible  users  will  use 
the  new  (qition  avaitebte  to  them. 

9.  The  Meaiorandum  Opinion  and 
Order  affirms  the  Commission's  dedsion 
to  transfer  200  trunked  channels 
previously  governed  under  Subpart  M  to 
the  SMR  pool  governed  by  Subpart  S.  It 
is  m  the  puUk  teterest  to  designate 
these  diannris  Ua  the  category  vdiere 
they  are  used  most  and  where  the 
demand  te  greatest  SMR  s]rsteni8 
constitute  99  percent  of  current  licensees 
on  the  channete.  Non-SMR  bcensees  can 
expand  using  available  channete  in  dieir 
own  pools,  or  they  can  ask  for  diannete 
from  die  SMR  pool  through 
intercategory  sharing. 

4.  The  Memorandum  Opinion  and 
Order  clarifies  diet  non-profit 
communicattotts  cooperatives  and 
community  repeaters  may  continue  to 
operate  te  the  three  non-SMR  pools 
above  800  MHz.  fiitrepreneorial 
licensees,  however,  may  operate  above 
800  MHz  only  te  the  ^IR  po<d.  The 
Memorandum  Opinion  and  Order  also 
dariftes  the  new  relaxed  loading 
standards  that  apply  to  trunked  systems 
in  rural  areas.  Finally,  the  Memorandum 
Opinion  and  Order  amends  the 
Commission's  rules  to  correct  errata. 

Ordering  Clauses 

5.  Accordingly,  it  is  ordered,  pursuant 
to  47  CFR  1.4^i).  diat  die  Jomt  PeUtion 
for  Reconsideration  filed  on  May  la 
1988  by  the  American  Automobile 
Association.  American  Petroleum 
Institute,  American  Trucking 
Assodations.  Inc  Forest  tedustries 
Telecommunications,  International 
Taxicab  Assoctetioo.  Special  tedustrial 
Radio  Service  Assodation,  Inc.,  and 
Utilities  Telecommunications  Council  is 
denied. 

6.  It  te  fordier  ordered  that  the  Petition 
for  Clarificatioo  filed  by  the  NationiJ 
Assodation  of  Business  and  Educational 
Radia  Inc  on  May  la  188a  is  granted. 

7.  It  te  further  (Hdeied  that  pursuant  to 
Sections  4{i)  and  909(r)  of  die 


Commonications  Ad  of  1991  as 
amended.  47  \}&JC  lS4(i)  and  903(r). 
Part  90  of  the  Commission's  Rules  te 
amended  as  set  forth  te  the  ^ipendix 
below,  effiective  February  21. 1980. 

a  It  is  furdier  cndered  diat  thte 
proceeding  te  terminated. 
Donna  K.  SessQr, 
Secretary. 

1.  Part  90  of  Chapter  1  of  Tide  47  of 
the  Coda  of  Federal  Regutetions  is 
amended  as  follows 

PART  90    Pni¥ATE  UkND  MOMlf 
RADIO  SERVICES 

2.  The  audumty  dtation  for  Part  90 
continues  to  read  as  follows: 

Antearily:  Sees.  4. 308. 48  Stat,  as 
araended.  14m.  1082: 47  U.S.C151 309. 

3.  Section  9a7  te  amended  by  revising 
the  definiticm  of  Spedalized  Mobile 
Radte  System  to  read  as  follows: 

§9a7 


Specialized  Mobile  Radio  System.  A 
radio  system  m  whidi  licensees  provide 
land  mobile  commuiricatimis  services 
(other  than  radiolocation  services]  te  the 
800  MHz  and  900  MHz  bands  on  a 
commerdal  baste  to  entities  eligible  to 
be  licensed  under  thte  Part  Federal 
Government  entities,  and  mdividuab. 


§  9ai7,  aaia  aazi.  90.2a  90.2a  oasa 
90.6a  oaoa  9as7,  aojia  9a7i,  9a7a  oara 

9a7a9a8t9a9a  and  9991    [Amandedl 

4.  Sections  9ai7(c)(15).  9ai9(e)(22). 
90.21(c)(10).  go.23(cHlO).  90.25(c)(ie). 
90.53(b)(21).  9a63(d)(17).  90.65(c)(30). 
90.67(c)(20).  90.00(cK5).  90.71(c)(3). 
90.73(d)(21).  9a75(c)(33),  9a7S(dHl5). 
90.81(d)(7).  90.80(c)(12).  and  90.91(cKl3) 
are  amended  by  removing  the  words 
"Subparts  M  and  S  contam"  and 
substituting  the  words  "Subpart  S 
contains." 


S9a93    lamsndsdl 

5.  Sections  90.93(c)(5)  and  90.95(d)(lG) 
are  amended  by  removing  the  reference 
to  Subpart  M  and  substituting  a 
reference  to  Subpart  S. 


§9aii9 

a  Section  90.119(g)  is  amended  by 
removing  the  reference  to  §  90.390  in  the 
parenthetical  cteuse. 

7.  Section  9ai29  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 


§9ai29 
rouUnsly 


to  be 


/  Vol.  M.  No.  17  /  Friday.  January  27.  19eg  /  Ruiw  and  RegulaUons 


Fedaral  Regiator  /  Vol  54.  No.  17  /  Friday.  January  27.  1969  /  Rules  and  Regulationg  4031 


(i)  Showinst  raquirtd  in  connaction 
with  Um  uM  of  fraquandM  ••  tpadfiad 
in8ub^ri& 


IMilM   lAnwntfadl 

B.  Section  oaiSS  it  raviMd  by 
removing  in  paragraph  (a)  the  reference 
to  I  Daanfd)  and  is)  and  by  removing  in 
paragraph  (b)  the  reference  to  1 90.aett. 

9.  Sactlaa  9ai7S  is  aoiended  by 
fwiaing  paragrapha  (fM7).  (8).  (10).  and 
(11)  to  read  as  follows: 

IMilTf 


(0  •  •  * 

(7)  (Reserved) 

(S)  AppUcatioos  for  f^oendes  bstad 
in  the  8MR  Ubles  oontainad  in  ||  90617 

and  90619. 

•        .        •        •        • 

(10)  Applications  for  mobile  stations 
operatii^  in  the  470-512  MHz  band  or 
above  800  MHz  if  the  frequency  pair  is 
assigned  to  a  single  system  on  an 
exclusive  basis  In  the  propoeed  area  of 
operation. 

(11)  Applications  for  add-on  base 
stations  in  multiple  licensed  systems 
operating  in  the  470-812  MHz  band  or 
above  800  MHz  if  the  frequency  pair  is 
assigned  to  a  single  system  on  an 
axchiaive  basis. 

la  Section  00179  is  amended  by 
revising  the  introductory  text  and 
adding  90179(g)  to  read  as  follows: 


I90179   9hare«useoti 

Uoansaaa  of  radio  stations  authortaad 
under  this  rule  part  may  share  the  use  of 
their  facilities.  A  station  is  shared  when 
persons  not  licensed  for  the  station 
control  the  station  for  their  o«vn 
purposes  purauant  to  the  licensee's 
authorization.  Shared  use  of  s  radio 
station  may  be  either  on  a  non-profit 
coet  shared  basis  or  on  a  for-profit 
private  carrier  basis.  Shared  use  of  an 
authorized  station  is  subject  to  the 
following  conditions  and  limitations: 

(g)  Above  800  MHz.  shared  use  on  a 
for-profil  private  carrier  basis  is 
permitted  only  by  SMR  and  Private 
Carrier  Paging  licensees.  See  Subparts  P 
and  S  of  this  Part. 


11.  Section  0O201  is  revised  by 
deleting  the  reference  to  Subpart  M  in 
the  last  sentence. 


13.  Section  9O402  is  revised  to  read  as 
follows: 


Paging  operations  are  permitted  in 
theae  bands  only  in  aooocdanoe  with 
II  90645(e)  and  (f). 

14.  Section  00611(d)  la  revised  to  read 
as  follows: 


1 96611 


(d)  Applications  for  channels  in  the 
SMR  category  that  can  not  be  granted 
due  to  a  lack  of  available  channels  in  a 
particular  area  will  be  placed  on  a 
waiting  list  for  that  area.  Waiting  lists 
will  consist  of  two  groups.  The  first 
■roup  will  be  comprised  of  applications 
from  existing  licensees  wha  in  the  araa 
ooriesponding  to  the  particular  waiting 
list  operate  trunked  systems  with  70  or 
more  mobile  units  per  channel  The 
second  poup  will  be  comprised  of 
appilcationa  to  eetablish  new  systems  or 
to  obtain  additional  channels  for 
conventional  systems.  Appilcationa  will 
be  placed  in  the  appropriate  group 
according  to  filing  oatae,  with  the 
aariieat  dale  receiving  the  higbest 
rankii«.  All  applications  in  the  firat 
group  will  receive  priority  over  any 
application  in  the  second  group 
regardless  of  filing  data.  When  channels 
become  svailable.  the  higbest  ranking 
application(s)  will  be  granted  based  on 
the  site  specified  and  the  Commission's 
mileaga  separation  standards.  Trunked 
svstema  that  have  bad  authoriiad 
channels  canceled  due  to  Ulura  to  oieet 
the  loeding  requirements  in  1 90631  will 
not  be  permitted  on  the  waiting  list  for  a 
period  of  6  months  from  the  date  of  the 
issuance  of  the  superseding  license. 
(FR  Doc  a»-1961  FUsd  1- 


OCFARTMCNT  OF  TNI  MnmOM 


WCmPartolSandU 


ln«w 


ColMllon  of  Import/ 


Interior. 


I80U497    [Oaiiwiiil 

IZ  Section  90437(d)  ia  amended  by 
renoving  tba  reference  to  1 90J9O 


Pish  and  Wildlife  Service. 


Final  rule. 

;  The  U.a  Pish  and  WUdUfe 
Service  amends  its  regulations 
governing  import/export  lioenee  and 
inapection  fees  in  80  CFR  Parts  13  and 
14  to  radnoa  tha  Ise  that  H  charges  for  an 
Impori/axport  lioanaa  fhm  1280  per  year 


to  tl2S  per  year.  The  Service  will  also 
eliminate  the  five  (5)  prepaid  wildlife 
shipments  allowed  under  the  current 
regulations.  The  Service  will  charge  a 
$25  inspection  fee  for  each  shipment 
presented  for  clearance  by  a  licensee. 
Further,  the  Service  will  change  its 
policy  for  renewring  import/export 
licenses  and  collecting  import/export 
inspection  fees.  On  October  1. 1900  the 
Service  ceased  billing  imporiera  and 
exporters  for  renewal  of  licenses  or  for 
inspection  fees.  The  Service  will  now 
require  impori/expori  licensees  to  apply 
for  renewal  to  the  issuing  office  et  least 
SO  days  before  the  current  license 
expires.  The  Service  will  also  require 
import/export  licensees  to  pay 
inspection  fees  before  or  at  the  time  of 
inspection. 

I  nATK  January  27. 1906. 


IHOMCOtfTACTt 
Thomas  L  Striegler,  Acting  Deputy 
Chief.  Division  of  Law  Enforcement.  US. 
Fish  and  Wildlife  Service.  P.O.  Box 
2800O  Washington.  DC  20036-8000 
telephone  (202)  343-024Z 

the  Service  b^n  chaigjing  import/ 
export  licensees  a  fee  for  inspecting 
wildlife  shipments.  The  baaic  license  fee 
was  increased  from  $25  ($50  for  two 
yeaft)  to  $250  per  year,  and  each 
ucenaee  was  allowed  five  (5)  prepaid 
shipments.  The  Service  charged  a  $2S 
inspection  fee  for  each  shipment  in 
excess  of  five  (5)  that  a  licensee 
imported  or  exported  during  the  license 
year.  To  collect  these  fees,  the  Service 
developed  a  computerized  billing  system 
and  sent  monthly  bills  to  each  licensee. 
The  Service  also  used  the  system  to  bill 
Ucensees  for  the  annual  renewal  of  their 
licenses. 

Recently  the  Service  and  the 
Department  of  the  Interior  (Department) 
idcmtified  several  areM  in  which  the 
inspactioo  fee  system  was  inconsistent 
widi  the  Federal  Government's  financial 
management  poUcies.  Pint,  the  Service 
did  not  integrate  the  inspection  fee 
billing  system  into  the  overall  financial 
management  system  of  the  Service. 
Therefore,  the  Service  could  not 
maintain  accounts  receivable  for  the 
money  owed  to  the  Government. 
Second,  the  Service  did  not  collect  fees 
at  the  time  it  performed  inspections. 
This  resulted  in  what  amounted  to 
interest-free  loans  to  licensees.  Finally, 
tha  Service  has  not  charged  interest  for 
late  or  unpaid  bills. 

To  correct  these  problems,  it  was 
recommended  that  the  Service  collect 
inspection  fees  at  the  time  of  the 
inspection.  The  reviewen  further 
racoounended  that  the  Servioe  integrate 


the  license  and  inspection  fee  program 
into  its  overall  financial  management 
system.  Accordingly,  the  Service  is 
proposing  regulatory  changes  to 
implement  these  recommendations. 

Beginning  October  1. 1968.  the  Service 
stopped  billing  licensees  for  license 
renewal  fees.  To  renew  a  license,  the 
licensee  will  have  to  submit  an 
application  at  least  30  days  before  the 
expiration  date  of  the  current  license. 
The  Service  will  process  applications  for 
license  renewals  according  to  Ae 
procedures  in  f  13.24  of  Title  50  Code  of 
Federal  Regulations.  This  does  not 
amount  to  a  change  in  regulations.  The 
existing  procedure  of  billing  Ucensees 
for  license  renewal  has  beoi.  in  fact  a 
deviation  from  the  requirements  of  the 
regulations  in  Part  13. 

Also  effective  October  1. 1968,  the 
Service  ceased  billing  licensees  for 
inspection  fees.  The  Service  will  require 
Ucensees  to  pay  for  each  shipment  at  or 
prior  to  the  inspection.  The  Service 
issued  its  last  bills  for  import/export 
fees  on  November  4. 1900 

Because  it  has  been  virtually 
impossible  for  the  Service  to  manage  the 
system  of  allowing  five  (5)  prqiaid 
shipments  to  each  Ucensee.  the  Service 
wiU  modify  its  user  fee  system.  These 
changes  will  not  increase  any  Ucensee's 
costs  for  user  fees,  and  will  reduce  the 
user  fee  costs  for  tiiose  Ucensees  who 
import  or  export  fewer  than  five  (5) 
shiimients  annuaUy.  The  Service  wiU 
reduce  die  annual  import/export  Ucense 
fee  from  $250  to  $125.  The  Service  wiU 
eliminate  the  five  (5)  prepaid  shipments 
and  wiU  charge  a  $25  inspection  fee  for 
each  shipment  Therefore,  those 
Ucensees  who  import  or  export  five  (5) 
or  more  shipments  annuaUy  wiU  pay  die 
same  fees  as  they  have  been  paying. 
However.  Ucensees  who  import  or 
export  fewer  than  five  (5)  shipments  wiU 
pay  less  in  user  fees. 

Pnbttc  Comments 

The  proposed  rule  was  published  on 
September  8. 1968  (53  FR  34795).  Three 
letiers  were  received  which  offered 
comments  on  the  proposal.  A  customs 
brokerage  and  a  fur  company  suggested 
that  the  Service  was  moving  backwards 
in  returning  to  a  manual  fee  coUection 
system.  The  recommended  the  Service 
retain  the  computerized,  monthly  biUing 
system  for  the  convenience  of 
businesses  involved.  The  fur  company 
Indicated  it  would  be  inconvenient  for 
their  field  representatives  to  use  a  credit 
card  to  charge  inspection  fees  at  the 
time  of  each  wrildlife  clearance.  The 
Service  understands  that  the  return  to  a 
manual  fee  coUection  system  may  cause 
occasional  inconvenience  and  limited 
additional  cost  to  some  businesses 


engaged  in  the  international  wildUfe 
trade.  However,  the  Service  has  no 
choice  for  the  moment  but  to  comply 
with  the  requirements  of  the  Department 
of  the  Interior  and  Federal  financial 
management  poUcies  regarding  the 
coUection  of  fees.  The  Service  is 
currenUy  exploring  other  methods  of 
user  fee  coUection  whidi  would  be  more 
convenient  to  the  pubUc  vi^e  remaining 
in  compliance  with  the  Govonment 
financial  management  system. 

The  third  letter  of  comment  was 
received  frvHn  die  Humane  Society  of 
the  United  States.  The  Humane  Society 
objected  to  the  reduction  of  the  import/ 
eiqxMl  Ucense  fee  and  recommended 
that  it  be  increased  to  $500  per  year  to 
more  friUy  compensate  the  Government 
for  the  expenses  of  processing  and 
issuing  Ucenses.  As  stated  above,  the 
Service  is  not  actuaUy  reducing  the  fee 
charged  for  wUdlife  inspections,  but 
simply  (Huitting  the  five  prepaid 
inspections  for  Mviath  an  additional  $125 
was  built  into  the  Ucense  fee.  The 
Service  does  not  beUeve  that  a  license 
fee  of  $500  is  appropriate  at  this  time, 
particulariy  for  nnaU  businesses  which 
engage  in  limited  commerce  in  wildUfe 
each  year. 

Nols.— The  Department  of  the  Interior  has 
determined  that  tiiis  document  is  not  a  major 
rule  under  Executive  Order  12291  and 
certifies  that  this  pfoposed  rule  will  not  have 
a  significant  effect  on  a  substantial  number  of 
small  entities  under  dte  Regulatory  Flexibility 
Act  (5  U.S.C  601  er  seg.).  This  final  rule  does 
not  contain  any  new  or  additional 
information  collection  requirements  which 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C  3501 
et  seq.  These  rJiangBS  in  the  regulations  in 
Part  14  are  regulatory  and  enforcement 
actions  which  an  covered  by  a  categorical 
exclusion  from  the  National  Environmental 
PoUcy  Act  procedures  under  516  DM  6. 
Appendix  1.  Sections  1.4(A)(1)  and  1.5. 

Autfior 

The  primary  audior  of  this  final  rule  is 
Thomas  L  Striegler.  Special  Agent  in 
Charge.  Division  of  Law  Enforcement 
U.S.  Fish  and  WUdUfe  Service. 

List  off  Subjacts 

50CFRPartl3 

Administrative  practice  and 
procedure.  Exports,  Fish,  Imports, 
Penalties,  Reporting  requirements, 
WUdUfe. 

SQCFRPartU 

Exports,  Fish.  Imports,  Labeling, 
Reporting  and  recordkeeping 
requirements.  Transportation.  WUdlife. 

Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble.  TiUe  50  Chapter  I. 


Subchapter  B  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  13-QENERAL  PERMn- 


1.  The  authority  citation  for  Part  13  is 
revised  to  read  as  foUows: 

Aalharity:  16  U.S.C  aeSa:  16  U.S.C  704. 
712: 16  U&C  742J-1;  16  U5.C  1382: 16  U5.C 
1538(d):  16  U.S.C  153S.  1540(0: 16  U.S.C  3374: 
18  U.S.C  42: 19  US.C  1202:  E.0. 11911. 41  FR 
15683: 31  U&C  0701. 


113.11    (Amsndadl 

2.  Section  13.11(d)(4)  is  amended  by 
revising  the  first  entry  under  Tee"  to 
read  "$125  ft  inflection  fees." 

PART  II    — KWITATIOti, 
EXPORTATKM.ANO 
TRANSPORTATION  OF  WILDUFE 

1.  The  authority  citation  for  Part  14   ' 
continues  to  read  as  foUows: 

AudMMity:  Lacey  Act  (18  U.S.C  42-44): 
Lacey  Act  Amendment  198t  as  amended.  (16 
U.S.a  3371  et  seq.Y  Endangered  Species  Act 
of  1973.  as  amended  (16  U.S.C  1532. 1538. 
1541. 1542):  Marine  iblanunal  Protectioa  Act 
(16  U&C  1382):  Migratory  Bird  Treaty  Act  . 
(16  U.S.C  7in  et  $eq.Y,  Pub.  L  97-1581. 96 
StaL  1051  (31  U.S.C  9701). 


I14M   lAmandad] 

2.  Section  14.93(0(1)  is  amended  by 
removing  "$2S0"  and  inserting  in  Ueu 
Uiereof"$125". 

3.  Section  14.93(r)(2)  is  amended  by 
removing  the  second  sentence  of  the 
paragraph. 

Date:  December  2a  1968. 
Becky  Noftaa  Oonlop. 
Assistant  Secretary  for  Fish  &  Wildlife  and 
Parks. 

(FR  Doc  80-1606  Fded  1-26-80: 8:45  amj 
aaiJNO  CODE  431 


DEPARTMENT  OF  COMMERCE 


Administration 

50CFRPart2$2 

(Docket  Na  81134-6234] 

South  Pacific  Tima  Ftehorfos 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Interim  final  rule  with  request 
for  comments. 


:  The  National  Oceanic  and 
Atmospheric  Administration  issues  an 
interim  final  rule,  with  the  concurrence 
of  the  Secretary  of  State,  to  implement 
the  South  Pacific  Tuna  Act  of  1988 
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("Act"),  which  in  turn  implements  the 
obiigetiona  of  the  United  Stales  under 
the  *Treaty  on  Pishenes  Between  the 
Covenunents  of  Certam  Pacific  Island 
Stales  and  the  Government  of  the 
United  Stales  of  America"  ("Treaty"). 

All  U.S.  tuna  purse  seine  vessels  are 
now  required  to  obtain  licenses  under 
the  Treaty  (ihroufih  the  United  Stales 
Covenunenll  in  order  to  fish  in  a  10 
million  square  mile  area  in  the  South 
l*acific  Ocean.  Albacore  vessels  using 
trolling  gear  flshing  outside  of  the  200 
nautical  mile  fishenea  lonea  of  the 
Pacific  Island  Parties  are  excluded  from 
the  TMaty's  licensing  requireaienls.  US. 
tuna  purse  seine  vessels  which  have  had 
difTiculties  at  times  fishing  in  this  area 
because  of  unresolved  Hirisdictional 
fishing  claims  over  tuna  will  now  be 
able  to  obtam  licenses  under  an 
established  fee  schedule  and  haw* 
•CGMS  to  much  of  the  area. 

As  a  foreign  affairs  function 
implementing  an  international  fisheries 
agreement  which  is  now  in  effect  these 
regulatioos  are  not  requirsd  to  bs 
published  as  proposed  regulatiaas. 
However,  these  rejculstions  are  being 
pubhshed  aa  intenm  final  regulations  to 
provide  a  30  day  public  comment  period. 
Although  the  Treaty  and  the  Act  have 
dictated  the  speaflc  content  of  virtually 
all  of  the  provisions  of  the  regulations, 
some  changes  may  be  possible  in 
response  to  comments  received.  Under 
the  provisions  of  the  Treaty  and  the  Act 
most  of  this  rule  is  already  in  force  with 
respect  to  U.8.  dtisens  aiid  nationals. 

DATt:  This  rule  is  effective  February  27, 
iwe.  except  for  1 1  282.3  and  282.5 
which  contain  information  collection 
requirements  and  which  will  not  be 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  The  effective 
dale  for  ||  282.3  and  282.5  will  be 
published  in  a  separate  notice. 
Comments  on  this  rule  must  be 
submitted  no  later  than  Febr\iary  27. 
1908. 


;  Comments  should  be 
addressed  to  the  Director.  Southwest 
Region.  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Admuustratioo. 
Department  of  Commerce.  300  South 
Ferry  Street.  Room  2tt06.  Terminal 
Island.  Qilifomia  90731.  An 
environmental  assessment  is  available 
upon  request 

Send  comments  on  the  proposed 
collection  of  information  to  the  Regional 
Director  and  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Washington. 
DC2060S. 


B.C  FuUartoa  (Dirsctor.  Southwest 
Ragioa  NMP8).  (213)  514-8188. 

2. 1987.  aftsr  more  than  two  jraars  of 
negotiaUoos.  the  United  SUIss  siyisd  s 
beety  with  12  Pacific  island  nattoos 
(Auatralia.  Cook  ialands.  Padsralsd 
SUte  of  Micronssia.  Pi|t  Kiribati. 
MarshaU  Islands.  Nssra,  ftew  Zealand. 
Papua  New  Guinea.  Soloaaon  Islands, 
Tuvbalu.  and  Wsstam  Saaoa).  The 
nstions  of  Niue.  Palau.  and  Vanuata 
became  signstoriss  st  s  Ister  data.  Ten 
million  square  miles  of  Soath  Pacific 
Ocean  ars  encompassed  by  tbs  Trsaty 
area.  On  lone  7, 188a  the  Prssidsnt 
sifnsd  the  impleoMnting  Ugislatian  into 
law  as  the  South  Pacific  Tuna  Act  of 
1988  (Pub.  L  100-330).  The  Treaty  went 
into  effect  on  |une  IS,  1988. 

In  the  Soudi  Pacific  Ocean,  fisberiee 
disputes  between  the  United  States  and 
sewval  Pacific  island  nations  had 
resulted  froai  conflicting  (uridicsJ 
positioiis  with  rsspsct  to  tnna.  U.8.  tana 
purse  seine  veeeels  had  been  seised  by 
island  natioQS.  cansing  retaliatory  U.& 
trade  smbargoss  aa  ■tsndalsd  by  the 
Magnuson  Fishery  Cooservstion  and 
Managsmant  Act  Tbe  Treaty  is  a  result 
of  the  efforts  of  ths  Unitsd  Slaiss  and 
Paaflc  island  nstions  to  rssohre  these 
probleoM. 

The  rsgulstions  set  forth  specifics  of 
the  impleiBentstioB  of  the  T^ty  and 
the  Act  by  the  United  States.  The 
Nstional  Marina  Fisheries  Scrvioe. 
Nelional  Oceanic  and  Atmospheric 
Adminisbwtioa.  U.&  DspaitmsBt  of 
Commerce,  is  responsibis  for  most  of  the 
day-to-day  operational  aspects  of  the 
Treety  obhgsHons  of  the  United  Stales. 
The  Department  of  State,  in  additioo  to 
having  a  consultstive  or  concurrenos 
role  on  many  aspects  of  the  regulations, 
is  responsible  for  the  formal  country-to- 
oountry  contacts  under  the  Treety. 
Certain  obligations  of  the  United  States 
Government  to  the  Pacific  Island  Parties 
relsting  to  alleged  infringements  of  the 
Treety  are  not  set  forth  in  the 
regulations,  nor  are  certain  procedures 
estsblished  by  the  Act  in  regard  to 
rulemaking  authority  and  interagency 
operations.  These  matters  are  not 
obligations  placed  upon  the  public  and 
were  therefore  not  included  in  the 
regulations. 

Licenses  are  required  by  all  U.S.  flag 
tuna  fishing  vessels  to  fish  in  the  Treaty 
Area,  except  for  albacore  tuna  Tishing 
vessels  using  the  trolling  method  outside 
of  the  200  nautical  mile  fisheries  zones 
of  the  Pacific  Island  Parties.  Annual 
Licenses  may  be  obtained  from  the 
Treaty  Administrator,  the  Forum 
Fisheries  Agency  ("FFA").  by  U.S.  tuna 


perse  seine  vessels  by  completing  an 
appUcation  form  and  providing  it  and 
some  additional  insurance,  agent  end 
financial  information  along  with  the 
license  fses  required  to  the  Southwest 
Regional  Director.  NMFS.  The 
regulations  set  forth  the  criteria  which 
the  Commerce  Department  in 
considtstion  with  the  Secretary  of  State, 
will  use  to  determine  whether  a  Ucense 
application  can  be  forwarded  to  the  FFA 
for  processing.  License  fees  for  the  first 
year,  which  started  on  June  15, 1988,  are 
a  minimum  of  SS0.000  a  vessel  for  the 
first  40  licensee  (lees  for  st  least  35 
licenses  must  be  paid  in  the  first 
licensing  period).  Licenses  for  10 
additional  vessels  are  available  for  the 
first  licensing  period  for  881X000  each. 
Fees  for  subsequent  years  are  indexed 
to  the  price  of  tena  fish,  with  a  minfannin 
foe  of  g80i)0a  The  boensing  period  is  the 
same  for  all  vessels,  without  any 
staggered  periods  or  prorated  fees. 

Other  requirements  estabUsbed  by  the 
Treaty  and  the  Act  which  are  addressed 
In  the  regulatioiis  cover  (1)  definitions; 
(2)  compliance  with  certain  laws  of  the 
Pacific  island  nations:  (3)  reporting 
requirements  for  vessels  entering, 
within,  snd  lesving  the  licensing  area, 
and  on  fish  csught  and  landed:  (4)  data 
confidentiality  measures;  (S)  vessd  and 
gear  marking:  (6)  closed  area  fiahing 
gear  stowage  measures;  (7)  rsdio 
monitoring  fiequenoes:  (B)  prohibited 
acts:  (9)  civil  penalty  procedures;  (10) 
vessel  operators'  rt^ts  to  provide 
information  bearing  on  an  investigatioa 
of  an  aUeged  violation;  (11)  a  "findings'* 
procedure  allowing  the  Secretary  to 
order  a  vassal  to  leeve  varioos  portions 
of  the  Treaty  area  under  certain 
circumstances:  (12)  procedures  on  taking 
and  treating  observers  and  providing 
access  sboard  ship:  and  (13)  inspection 
obligations. 

Althou^  these  regulations  reflect  in 
very  large  part  provisioiu  specifically 
required  by  the  Treaty  and  the  Act  the 
Secretary  does  solicit  comments  on 
these  interim  final  regulations  and  will 
consider  them  to  the  extent  discretion 
exists  to  modify  the  regulations 
consistent  with  the  Treaty  and  the  Act 
In  this  regard,  comments  are  particularly 
encouraged  on  the  following  topics:  (1 ) 
The  specific  license  application 
procedures  set  forth  in  |  282^  (2)  the 
provisions  defining  and  prescribing  the 
duties  of  authorized  inspectors  set  forth 
in  ii  282.2. 282.9.  and  282.15:  the  cross- 
referenang  in  i  282.11  to  the  Agency's 
existing  civil  penalty  procedures 
regulations;  and  the  cross-referencing  in 
I  282.4  to  "apphcable  national  laws." 
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The  Assistant  Administrator  for 
FUheries,  NOAA.  (AssUtant 
Administrstor)  has  determined  that  this 
rtde  will  not  have  a  significant  impact 
on  the  human  enviroiunent  NMFS  has 
prepared  an  environmental  assessment 
(EA)  on  the  rule.  The  finding  of  the  EA 
was  that  no  significant  impsct  on  the 
human  environment  will  occur  as  a 
result  of  this  rule  and  that  no 
enviroiunental  impact  statement  was 
required.  The  EA  is  available  upon 
request  (see  ADDRESS). 

This  action  is  exempt  from  the 
provisions  of  Executive  Order  12291 
under  section  (2)(sKl)  because  these 
regulations  are  hwued  with  respect  to  a 
foreign  affairs  function  of  the  United 
States. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  rule  is  exeiq>t  from  die 
Regulatory  Flexibility  Act  and  the 
preparation  of  a  regulatory  flexibility 
analysis  because  it  involves  a  foreign 
affairs  function  of  the  United  States  and 
notice  and  comment  rulemaking  is  not 
required. 

This  action  is  not  subject  to  section 
553  of  the  Administrative  Procedure  Act 
because  the  implementation  of  this  rule 
is  a  foreign  affairs  fiinctitm.  However, 
the  Assistant  Administrator  will  solicit 
public  comments  on  the  rale  and  will 
consider  diem  to  the  extent  discretion 
exists  to  modify  the  regidations 
consistent  with  the  Trraty  and  die  Act 

This  rule  includes  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  effectiveness 
of  the  requirement  is  deferred  until  after 
approval  by  the  Office  of  Management 
and  Budget  A  request  to  collect  this 
information  has  Iwen  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  0.73  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  informatioiL  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Regional 
Director  and  to  OMB  (see  ADOWilHI). 

The  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
1281Z 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 


approved  coastal  zone  management 
program. 

List  of  Sul^ects  in  88  CTR  Part  282 

Fisheries.  Reporting  and 
recordkeqiing  requirements.  Soutfi 
Pacific  Treaty. 

Dated:  January  23, 198B. 
Jamas  W-BnoBSB. 

Assistant  AdmiiustratorForFitheriet. 
Fisheries  Semce. 

Fw  the  reasons  set  fortfi  in  the 
preamble.  SO  CFR  Part  282  is  added  to 
Subchapter  H  as  fdlows: 

PART  2t2-80UTH  PACIFIC  TUNA 


Sec. 

282.1    Pmpose  and  scope. 
2822    Definitiaas. 
28ZJ    Vessd  Ucenaes. 

282.4  Compliance  with  applicable  natioaal 
laws. 

282.5  Reporting  requirements. 

282.6  Vessel  and  gear  identificatiaa. 

282.7  Closed  area  stowage  requirements. 
282A    Radio  BMNUtoring. 

282JI    Prohibitions. 

282.10  Bxoeptioas. 

282.11  Qvil  penalties. 

282.12  investigatiaa  nolificatioD. 

282.13  Findiiigi  leading  to  removal  from 
fishing  area. 

282.14  Observers. 

282.15  Other  inspedioas. 
AutfMfily:  10  VS.C.  973-«73r. 


1282.1 

(a)  The  South  Pacific  Tuna  Act  of  1988 
(16  U.S.C  973-e73r)  authorizes  die 
Secretary,  «vith  die  concurrence  of  the 
Secretary  of  State,  and  after 
OHisultation  with  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is 
operating,  to  promulgate  regulations  to 
implement  die  Act  "Hie  Act  inqilements 
the  obligations  of  the  United  States 
under  the  TTeaty  on  Fisheries  Between 
the  Governments  of  Certain  Pacific 
bland  States  and  the  Government  of  the 
United  States  of  America.  The  Treaty 
Area  is  an  area  of  ocean  in  the  South 
Pacific  Ocean. 

(b)  This  Part  implements  the  Act  and 
Treaty  and  applies  to  persons  and 
vessels  subject  to  the  jurisdiction  of  the 
United  States. 


S282.2 

In  addition  to  the  definitions 
contained  in  the  Act  and  unless  the 
context  requires  otherwise,  the  terms 
used  in  this  Part  282  have  the  following 
meanings  (some  definitions  in  the  Act 
have  been  repeated  here  to  aid  in 
understandiiig  the  regidations): 

Act  means  the  South  Pacific  Tuna  Act 
of  1968, 16  U.S.C  973-073r. 


Authorized  Inspector  means  any 
individual  authorized  by  a  Pacific  Island 
Party  or  the  Secretary  to  conduct 
inspections,  to  remove  samples  of  fish, 
and  to  gather  any  other  information 
relating  to  fisheries  in  the  Licensing 
Area. 

Authorized  Officer  means  any  officer 
who  is  authorized  by  the  Secretary,  or 
the  Secretary  of  the  department  in 
wdiich  the  Coast  Guard  is  operating,  or 
the  head  of  any  Federal  or  State  agency 
wdiich  has  entered  into  an  enforcement 
agreement  with  the  Secretary  under 
section  10(a)  of  the  Act 

Authmized  Party  Officer  means  any 
officer  authorized  by  a  Pacific  Island 
Party  to  enforce  the  provisions  of  the 
Treaty. 

Applicable  National  Law  means  any 
provision  of  law  of  a  Pacific  Island  Party 
which  is  described  in  paragraph  1(a)  of 
Annex  I  of  the  Treaty. 

Closed  Area  means  any  of  the  dosed 
areas  identified  in  Sdiedule  2  of  Annex  I 
of  the  Treaty. 

Fishing  means  searching  for,  catdiing. 
taking,  or  harvesting  fish;  attempting  to 
search  for.  catch,  take,  or  harvest  fish; 
engaging  in  any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
locating,  catching,  taking,  or  harvesting 
of  fish:  placing,  searching  for.  or 
recovering  fish  aggregating  devices  or 
associated  electronic  equipment  such  as 
radio  beacons;  any  operations  at  sea 
directly  in  support  ot  or  in  preparation 
for,  any  activity  described  in  this 
paragraph;  or  aircraft  use,  relating  to  the 
activities  described  in  this  paragraph 
except  for  flights  in  emergencies 
involving  the  health  or  safety  of  crew 
members  or  the  safety  of  a  vessel 

Fishing  Arrangement  means  sin 
arrangement  between  a  Pacific  Island 
Party  and  the  owner  of  a  United  States 
fishing  vessel  which  complies  tvith 
section  6(b)  of  the  Act 

Fishing  Vessel  or  Vessel  means  any 
boat  ship,  or  other  craft  which  is  used 
for,  equipped  to  be  used  for,  or  of  a  type 
normally  used  for  commercial  fishing, 
and  which  is  documented  under  the 
laws  of  the  United  States. 

Licensing  Area  means  all  waters  in 
the  Treaty  Area  except  for 

(a)  Those  waters  subject  to  the 
jurisdiction  of  the  United  States  in 
accordance  with  international  law; 

(b)  Those  waters  within  Closed  Areas: 
and 

(c)  Those  waters  within  Limited  Areas 
closed  to  Fishing. 

Licensing  Period  means  the  period  of 
validity  of  licenses  issued  in  accordance 
with  the  Treaty. 
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or  not  a  dtiaan  or  naboaal  of  tba  United 

Stataa).  any  corporabon.  iMrtaarabip. 

aaaodation.  or  othar  antity  (whatbar  or 

not  otianlsad.  or  axistinf  undar  tba  bwa 

of  any  Stata).  and  any  FadaraL  Stata. 

locaL  or  foreign  lovarnmant  or  any 

antity  of  any  tudb  tovamnanL 

Sacrvtory  maana  tba  Sacratary  Of 
Coounarca.  or  the  daalpiaa  of  ttM 
Sacratary  of  Comnierca.     ^ 

Stat*  maana  aach  of  tba  aavaral 
Statas.  tha  Diatikt  of  Cohnnbta.  tba 
CoininonwaaJtba  of  P*Mrto  Rloo  and  tba 

Northam  Mariana  lalanda.  Aawrtcan 
Samoa,  tba  Viigln  Uoida.  Gmm  and 
any  olbar  Cannnanwaahb.  tanilory.  or 
poaaaaataa  of  dw  Unitad  Slataa. 

7>ao<y  naana  tba  Traaty  an  Flabariaa 
Batwaan  ttM  Covamaanla  af  Cartain 
PMillc  Wand  Stalaa  and  tba 
CovaraoMBt  of  tba  Umiad  Slataa  of 

I  In  Port  Moraaby.  Papaa 
||.lM7.andll8 


tba  Pactfk  Wand  Pnrtlaa  10  ad  on  Ibak 
babalf  Mdar  tba  TVaaty  and  nottfUd  lo 

thaUnMad8(alaa. 

7>Mfy  A/no  BMana  tba  ara 
In  par^raph  Uk)  of  Artida  1  of  tba 
Traoty. 


I 


In  tba  Licanaint 


infufadon  laipwalart  on  Ibo 

Coplaa  of  tba  two  fonna  can  ba  oblabMd 
from  tba  Rafianal  dractor  (addraaa 
above).  If  any  of  tba  foUowinf 
taiformatioo  is  not  prortdad  on  tbaaa 
appUcatioa  foma.  it  moat  ba  providad 

aaparataly. 

(1)  Idantfflcation  af  tba  yaar  for  wMcb 

tba  Ucanaa  U  raquaatad: 

(2)  NaoM  of  agant  for  aarvioa  of  Ufil 
ptooaaa  located  in  Port  Moraaby.  Papna. 
NawGolnao; 

(S)  hMwnnoa  ua^anj  atalaniant 
aatabUahInt  tba  voaaal  wiU  ba  fuUy 
Insured  againat  all  rlaka  and  Uabilitiaa 
normally  prwrldad  In  Mittbna  babibty 

Inauranca: 

(4)  A  autamant  wbicb  axplaina  bow 
tba  ownar  or  cbartarer  has  arranged  for 
tbaproviakwaofraaaonablaflnandal 
assurance  if  tha  ownar  or  cbaitaNr  !• 
tba  sublet  of  procaadtagi  nndar  tbo 
bankruptcy  lawa  of  dM  UnHad  Stataa; 

(d)  T»aaty  Boanaa  faaa  nraat  b* 
fatdadad  by  oarttflad  cbacfc  or  iMiney 
order  payidtlo  to  tba  Toram  Flabtaig 
Agency"  far  iMwaidit  to  tba  "ftanty 
Admlniatrator. 

(1)  Tba  "ftoaty  Ucanaa  faa  far  the 
Uoanaa  parted  boftamtoi  to  MM  li  at 
laoat  IHUnO  •  voaad  far  tba  Ural  40 
liceneee  pi n  nil tt-'  *-  ~-«—  "*— "««r*  «* 
a  oonplata  appMcation  with  fee 
Inchidad.  Anodiar  10  Ucaneae  aia 
avaUable  far  dMboanetog  period 
bi^Mv  to  UM  at  a  boanaa  ba  of 
gaaOOO  a  voaaaL  Additional  bcanaaa 
Bay  ba  avaltobto  to  aooordanoa  with  tba 
Tiaaty.  POr  tba  Itoanaa  period  bagtoning 
In  IMO  only.  Moanaa  faaa  toulling  at 
tonal  tLTHuOQD  anal  ba  raoaivad  by  tba 
Sacratary  bafaro  any  bcanaaa  win  ba 
'totha'nnaty 


(a)Bacbveeeal 
Area  must  have  a  valid 
by  tba  Treaty  Adndnlaliator. 
excepted  by  I  282.ia 

(b)  The  Uceoaa  shall  ba  oarttod  aa 
board  die  vaeed  whan  to  tba  II  laitog 
araa  or  ctoaad  araaa  and  shall  ba 
produced  at  the  reoneat  of  autboriaad 
offloara.  andtortoad  patty  ofBoMor 
auihortaed  Inapactare.  Prior  to  raoalp*  of 
the  Uc«ea.  tha  correct  dtotion  of  tba 
Ucanaa  naaber  shall  satiafy  d^a 
raoulreBMBL 

(c)  AppMcattona  far  lioenaae  to  flab  to 
tba  Uoeneii«  Araa  araat  ba  reqoeetad  by 
tOiMm  •  Treaty  Meenaa  application  fata 
end  a  Regional  Plabtag  Veaaal  Ragiatar 
Applicattoa  Porai  with  die  Southwest 
RegioQal  Director.  National  Marine 
Plshariae  Service,  aoo  &  Ferry  Street 
Terminal  UUnd.  CA  90731.  providing  dto 


not  bo 


(2) 

,  faaa  and  avnllabUlty  wiy  ba 

IbynottoatodiePe 
r«b«*waraaolto 
ooewlibtlieTMoty. 
(e)  1W  Secretary,  to  ( 
die  SwTCtary  of  State.  Biay  ( 
diat  a  Moanaa  appttcattan  i ' 
forwarded  to  die  Treaty  T 
for  one  of  the  faUowing  I 

(1)  The  application  ia  not  to  aooord 
with  dM  laqalrements  of  the  Secretary 

ortbeTraaty; 

(2)  The  ownar  or  charterer  ia  die 
subiact  of  prooaadtogi  ndar  die 
bankruptcy  lawa  of  ma  UnMad ! 
antoae  inaaoaaUa  financial  I 
bava  been  provided  to  Ibe  I 


Secretary  riiat  dw 
Insured  ^alnat  an  riaka 
normally  providad  to 
Insuranor.  or 


(4)  The  owner  or  charterer  baa  not 

Kid  any  penalty  wbkh  baa  booone 
lal  sisossad  by  die  Secretary  to 
aooordanoa  with  tbia  Act 

(f)  The  Secretary  nay  asUbliah  a 
system  of  allocating  lloanaea  to  tba 
event  more  appncationa  are  raoaivad 
than  there  are  liceneee  availabla. 


tofaly 

Altiaa 
tbne  liability 


(a)  Tha  (merator  of  tba  veeaei  shall 
comply  with  each  of  the  appUcabIa 
national  laws,  and  Uia  operator  of  die 
vessel  shatt  ba  raaponaibte  for  die 
compliance  by  the  veaeel  and  its  crew 
with  each  of  the  applicable  national 
law*,  and  the  vesad  shaU  ba  operated  to 
aooordanoa  with  those  laws. 


(a)  Uoanaa  holders  abatt  ouaaply  with 
tba  reporting  roqulreinants  of  part  4  of 
Annex  I  toOa  Treaty. 

(b)  Information  provided  by  Ucenaa 
boidan  mkder  Scbednle  5  of  Annex  I  of 
die  Treaty  abaU  ba  provided  on  die 
deelgnatad  Forum  Flaberiea  Agency 
fbfm(t)  to  die  Soudiwest  Regional 
Director  of  the  National  Marina 
Flaberiea  Service  or  dto  Director's 
deelpMe  withto  2  days  of  reaching  port 

(c)  tafarmation  provided  by  boenee 
boUars  Mdar  ScbadnU  t  of  Annex  I  of 
dm 'Hnaty  sbaU  ba  providad  on  dm 
Jaal^alail  Fomm  Flaberiea  Agency 
formes)  to  tba  Soudiwaat  Regional 
Director  or  tba  Director's  deaignae 
wtUito  2  days  of  ooaspleting  unloading. 

(d)  Any  infarmatton  required  to  be 
raoordad.  or  to  ba  nottfiad. 

itad  or  reported  poanant  to  a 

.„. A  of  tbaae  regatottona.  dw 

Act  or  dm  Ttaoty  abaU  ba  tone. 
cuaaptoto  and  correct  Any  Aangs  to 
dicnmatmioaa  which  has  tba  affect  of 
laudeiii^  any  of  die  Information  talaa. 
inconqriato  or  mialeading  shaO  ba 
cooununicatod  tanmediately  to  tba 
Soudiweat  Regknal  Director. 


(e)  While  to  the  Uoenalng  area,  a 
Umltad  waa  doaed  to  fiabing,  or  a 
doaad  aiao.  tba  totamattonal  radto  catt 
sign  of  tba  vsessi  shaU  be  patotad  to 
white  on  a  bUck  background,  or  to 
btock  on  a  white  badvoond.  and  be 
doer,  diatinct  and  anoovarad,  to  dm 
foUowtag  manner 

(1)  A^d  ahipe  on  bodi  shtos 
tnuuedtotely  below  die  gonwala.  and  on 
a  borlaaatal  plane  on  the  aapar- 
stiK^tmn.  to  letters  and  figaroa  •  incbaa 
apart  widi  oach  letter  and  flgara  being 
at  least  40  tacbes  high  and  20  incbee 
wide  and  with  each  Una  at  least  5  inches 
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(2)  If  a  helicopter  is  being  carried,  on 
the  body  of  the  helicopter  in  a  place 
dearly  visible  from  sea  level,  in  letters 
and  figures  2  inches  apart  with  each 
letter  and  figore  being  at  least  10  indies 
high.  4  inches  wide  and  with  each  line 
being  at  least  1  inch  wide;  and 

(3)  On  any  other  equipment  being 
carried  by  an  intended  to  be  separated 
from  the  vessel  during  normal  fishing 
operations,  in  letters  and  figures  clearly 
legible  to  the  naked  eye. 

%nzj 

At  aQ  times  while  a  vessel  is  to  a 
Qoeed  Area,  the  fishing  gear  of  the 
vessel  shall  be  stowed  in  a  maimer  as 
not  to  be  readily  available  for  fishing,  to 
particular,  the  boom  shall  be  lowered  as 
far  as  possible  so  that  the  vessd  cannot 
be  used  for  fishing,  but  so  that  the  sklfT 
is  accessible  for  use  in  emergency 
situationa:  the  helicopter,  if  any  shall  be 
tied  down:  and  launches  shall  be 
secured. 


Tlie  totemational  distress  frequency. 
2.182  MHz.  and  150.8  MHz  (CSiannel  10. 
VHF)  shall  be  monitored  conttonoosly 
from  the  vessel  for  the  purpose  of 
fadlitating  oommunication  with  the 
surveillance  and  enforcement 
authorities  of  the  Parties. 


(a)  Except  as  provided  for  to  {282.10. 
it  is  unlawful  for  any  person  subject  to 
the  lurisdiction  of  the  United  States  to 
do  die  following: 

(1)  To  violate  the  Act  or  any  provision 
of  any  regulation  or  order  issued 
pursuant  to  Act 

(2)  To  use  a  vessel  for  fishing  in 
violation  of  an  applicable  national  law: 

(3)  To  violate  the  terms  and 
conditions  of  any  fishing  arrangement  to 
which  that  person  is  a  party: 

(4)  To  use  a  vessel  for  fishing  in  a 
Limited  Area  in  violation  of  the 
requirements  set  forth  in  Schedule  3  of 
Aimex  I  of  the  Treaty  on  "Limited 
Areas": 

(5)  To  use  a  vessel  for  fishing  m  any 
Qosed  Area: 

(6)  To  falsify  any  information  required 
to  be  reported,  notified,  communicated 
or  recorded  pursuant  to  a  requirement  of 
the  Ad  or  these  regulations,  or  to  fail  to 
submit  any  required  information,  or  to 
fail  to  report  to  the  Secretary 
immediately  any  change  in 
circumstances  which  has  the  effed  of 
rendering  the  information  false, 
incomplete  or  misleading: 

(7)  To  intentionally  destroy  evidence 
which  could  be  used  to  determtoe  if  a 


violation  of  these  regulations,  the  Ad  or 
the  Treaty  has  occurred: 

(8)  To  refuse  to  permit  any  Authorized 
Officer  of  Authoriaed  Party  Offkier  to 
board  a  fishing  vesad  for  purpoaes  of 
conducting  a  search  or  inspection  to 
connection  with  the  enforcement  erf  the 
Ad  or  the  Treaty: 

(9)  To  lefnse  to  comply  with  the 
tostractiaas  (rf  an  Anthorized  Officer  or 
Authorized  Party  Officer  retoting  to 
fishing  activities  imder  the  Treaty; 

(10)  To  refnse  to  permit  an  Authorized 
Inspector  full  access  to  any  place  wbere 
fish  taken  to  the  Licensing  Area  is 
uidoaded: 

(11)  To  refuse  to  allow  an  Authorized 
Inspector  to  remove  samples  (rf  fish  frtun 
a  vessel  wUch  fished  to  the  Licensing 
Area: 

(12)  To  fordbly  assault  resist  oppose, 
impede,  intimidate,  or  toterfere  with: 

(i)  Any  Aotboriaed  Officer, 
Authorized  Party  Officer  or  Authorized 
Inspector  to  the  condnd  of  a  search  or 
inspection  in  connection  writh  the 
enforcement  of  these  regutotions,  the 
Act  or  the  Treaty:  or 

(ii)  An  obaerver  to  the  oondud  of 
obwerver  duties  uider  the  Treaty: 

(13)  To  reaist  a  lawhd  arrest  for  any 
act  prohibited  by  these  regulations  or 
die  Act 

(14)  To  toterfere  with,  delay,  or 
prevent  by  any  means,  the 
apprehension  or  arrest  of  another 
person,  knowing  that  such  other  person 
has  committed  any  ad  prohibited  by 
this  section:  or 

(15)  To  ship,  transport  offer  for  sale, 
sell,  purchase,  import  export  or  have 
custody,  control,  or  possession  of,  any 
fish  teken  or  retemed  to  violation  of 
these  regulations,  the  Act  or  the  Treaty, 
with  the  knowledge  that  the  fish  were  so 
teken  or  retetoed. 

(b)  Except  as  provided  for  to  §  282.ia 
it  is  unlawful  for  any  person  subjed  to 
the  jurisdiction  of  the  United  States 
when  m  the  Licensing  Area: 

(1)  To  use  a  vessel  to  fish  unless 
validly  licensed  as  required  by  the 
Tkeaty  Administraton 

(2)  To  use  a  vessel  for  directed  fishing 
for  southern  bluefto  tuna  or  for  fishing 
for  any  lunds  of  fish  other  than  tunas, 
except  that  fish  may  be  caught  as  a 
toddental  by-catch; 

(3)  To  use  a  vessel  for  fishing  by  any 
method,  except  the  purse-seme  method: 

(4)  To  use  any  vessel  to  engage  to 
fishing  after  the  revocation  of  its  license, 
or  during  the  period  of  suspension  of  an 
applicable  lidense: 

(5)  To  operate  a  vessel  in  such  a  way 
as  to  disrupt  or  m  any  other  way 
adversely  affect  the  activities  of 
traditional  and  locally  based  fishermen 
and  fishing  vessels; 


(6)  To  use  a  vessd  to  fish  in  a  maimer 
toconsistent  %viih  an  order  issued  by  the 
Secretary  under  §  282.12  (section  11  of 
the  Ad):  or 

(7)  Except  for  circumstences  invdving 
force  majeure  and  other  emergencies 
involving  the  health  or  safety  of  crew 
members  or  the  safety  of  the  vessel,  to 
use  aircraft  in  aaaodation  with  fishing 
activities  of  a  vessd  unless  it  is 
identified  on  the  license  application  for 
the  vessel,  or  any  amendment  thereta 


{282.10 

(a)  The  prohibitions  of  {  282.9  and  the 
licensing reqniremento of  {  2823 shall 
not  apply  to  fishing  for  albacore  tuna  liy 
vessels  using  the  trolling  method  outeide 
of  the  200  nautical  mile  fisheries  zones 
of  the  Padfic  Island  Parties. 

(b)  The  protolritions  of  {  282.9  (a)(4). 
(a)(5).  and  (b)(3)  shall  not  apply  to 
fishing  under  the  terms  and  conditions 
of  a  fishing  arrangement 


{282.11    CMIi 

The  procedures  of  15  CFR  Part  904 
apply  to  the  assessment  of  civil 
penalties,  except  as  modified  by  the 
requirements  of  section  8  of  the  Act 

{282.12    teiiuMgaHowiMHWiellow. 

Upon  commencement  of  en 
tovestigation  under  section  10(bNl)  of 
the  Act  the  operator  of  any  vessel 
concerned  shall  have  30  days  after 
receipt  of  the  Secretary's  notification  of 
the  tovestigation  and  the  operator's 
righte  under  section  10(bHl)  to  submit 
comments,  informaticm,  or  evidence 
bearing  on  the  tovestigation,  and  to 
request  to  writing  that  the  Secretary 
provide  the  operator  an  opportunity  to 
present  the  comments,  information,  or 
evidence  orally  to  the  Secretary  or  the 
Secretary's  representetive. 

{282.13 


(a)  Following  an  tovestigation 
conducted  under  section  10(b)  of  the 
Act  the  Secretary,  with  the  concurrence 
of  the  Secretary  of  Stete.  and  upon  the 
request  of  the  Padfic  Island  Party 
concerned,  may  order  a  fishing  vessel 
which  has  not  submitted  to  the 
jurisdiction  of  that  Pacific  Island  Party 
to  leave  immediately  the  Licensing  Area, 
all  Limited  Areas,  and  all  Closed  Areas 
upon  making  a  ftoding  that 

(1)  The  fishing  vessel — 

(i)  While  fishing  to  the  Licensing  Area 
did  not  have  a  license  under  the  Treaty 
to  fish  to  the  Licensing  Area,  and  that 
under  paragraph  2  of  Artide  3  of  the 
Treaty,  the  fishing  is  not  authorized  to 
be  conducted  to  the  Licensing  Area 
without  a  license: 
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(li)  Wm  Involved  in  uiy  tncideni  In 
which  an  Authorised  Officar.  Mulhorisml 
Party  Officar.  or  obaerver  wa>  all«sedly 
aaaauited  with  raaultant  bodily  harm, 
physically  thraatened  forcibly  rasiatad. 
refuard  boaiding  or  tub^ted  to 
physical  intimidation  or  physical 
inlerfwvnca  in  iha  performanca  of  dutiaa 
as  autlMrisad  by  tha  Act  or  the  Treatv: 

(iii)  Has  not  made  full  payment  within 
sixty  days  of  any  amount  due  as  a  result 
of  a  Tinal  ludgement  or  other  final 
determination  derivinji  from  a  violation 
in  waters  within  the  Treaty  Area  of  a 
Pacific  laland  Party,  or 

(iv)  Was  not  represented  by  an  afent 
for  service  of  prooeas  in  aooordanca 
with  tha  TVaaty:  or 

(2|  There  is  prot»abte  caosa  to  believe 
that  tha  fishing  vessel 

(i)  Waa  ueed  in  violatloa  of  aection  5 
(aN4).  (aM5).  (bM2».  or  (b)(3)  of  the  Act 

(ii)  Used  an  aircraft  in  violatioa  of 
secHon  S(bN7):  or 

(iii)  Was  involved  in  an  Incident  In 
which  section  5(«)(7)  was  violated. 

(b)  Upon  being  advised  by  the 
Secretary  of  State  diat  proper 
notification  to  Partiea  has  been  made 
under  paragraph  7  of  Article  5  of  the 
Tieety  that  a  Pacific  Island  Party  is 
investigating  an  alleged  infrinjiement  of 
the  Treety  by  a  veeeel  in  waters  under 
the  (uriadbctiaa  of  that  Padfic  laiaiMl 


Party,  the  Secretary  shall  order  the 
veesel  to  leeve  thoee  waters  until  tha 
Secretary  of  State  notifies  the  Secretary 
that  tha  order  is  no  longer  necessary. 

(c)  The  SacreUry  shall  reacind  any 
order  iaauad  on  the  baais  of  a  Hnding 
under  paragraphs  (a)(1)  (iii)  or  (iv)  of 
this  section  (subsections  11(a)(1)  (C)  or 
(D)  of  the  Act)  as  soon  as  the  Secretary 
determhiee  that  the  facts  underlying  the 
Rnding  do  not  apply. 

(d)  An  order  iaeoed  in  aooordanca 
with  this  section  ia  not  subject  to 
iudlcial  review. 


IMS.14 

(a)  The  operator  and  each  member  of 
the  crew  of  a  vessel  shaU  allow  and 
assist  any  person  identified  as  an 
obaerver  under  tha  Treaty  by  the  PaciBc 
bland  Parties: 

(1)  To  board  the  vessel  for  sdentiflc. 
compliance,  monitoring  and  other 
functions  at  the  point  and  time  notified 
by  the  Padfic  Uland  Parties  to  the 
Secretary. 

(2)  Without  inlerfering  unduly  with 
the  lawful  operation  of  the  vessel,  to 
have  full  access  to  and  use  of  facilities 
and  equipment  on  board  the  vessel 
which  the  obaerver  may  determine  are 
necesaary  to  carry  out  obaerver  duties: 
have  full  access  to  the  bridge,  fish  on 
board,  and  areas  which  may  be  used  to 


hold,  process,  weigh  and  store  Dsh; 
remove  samples:  have  full  access  to  the 
vessel's  records,  iitdudlng  its  log  and 
documentation  for  the  puipoee  of 
inspection  and  copying:  and  gather  any 
other  information  relating  to  fisheries  in 
the  Licensing  Area; 

(3)  To  disembaik  at  the  point  and  time 
notified  by  the  Pacific  laland  Parties  to 
the  Secretary,  and 

(4)  To  carry  out  obaerver  datiea 
safely. 

(b)  The  operator  shall  provide  the 
obaerver.  while  on  board  the  vessel,  at 
no  expense  to  the  Pacific  island  Parties, 
with  food,  accommodation  and  medical 
facilities  of  reasonable  standard  as  may 
be  acceptable  to  the  Pacinc  Island  Party 
whose  repreeantative  is  serving  as  the 
observer. 


Proposed  Rules 


|att.is 

The  operator  of  any  vessel  from  which 
any  Tish  taken  in  the  Liceiuing  Aree  is 
unloaded  shall  allow,  or  arrange  for.  and 
assist  any  authorised  inspector, 
authorized  party  officer,  or  authorised 
officer  to  have  full  access  to  any  place 
where  this  fish  is  unloaded,  to  remove 
samples,  and  to  gather  any  other 
information  relating  to  fiaberies  in  the 
Licensing  Area. 
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is  to  give  inteiastsd  psrsone  en 
opportunity  to  peilicipate  in  the  rule 
nuildng  prior  to  the  adoption  of  tha  fnal 


DEPARTIIENT  OF  AGRICULTURE 
Food  and  Nutrttioa  SarviM 


7CFRPart27S 

(Affldt  No.  3091 


Food  Stamp 

Tacttnical  AmandnMiila 


ProQraRKQuaMy  Central 


;  Food  and  Nutritioo  Service. 
USDA. 

action:  Proposed  rule. 


r.  This  rule  proposes  to  amend 
provisions  concerning  the  arbitration  of 
quality  control  reviews.  Current  reviews 
are  subject  to  time  hmits  on  State 
agencies'  request  for  arbitration. 
However,  there  are  no  time  limits  on 
most  past  reviews.  This  proposed  rule 
would  impose  time  limits  on  these 
reviews  and  thus  lead  to  more  stable 
payment  error  rates. 
DATE  Comments  on  Ms  proposed 
rulemaking  must  be  received  on  or 
before  March  28. 198e  to  be  assured  of 
consideration. 

ODOWtn.  Comments  should  be 
submitted  to  Duane  S.  Maddox.  Chiet 
Quality  Control  Branch,  Progam 
Accountability  Division.  Food  Stamp 
Program.  Food  and  Nutrition  Service, 
USDA.  Alexandria,  Virginia  22302.  All 
written  comments  will  be  open  to  public 
inspection  at  the  offices  of  the  Food  and 
Nutrition  Service  (FNS)  during  regular 
business  hours  (8:30  a.m.  to  5KX)  pjn.. 
Monday  throti^  Friday),  at  Room  905, 
3101  Park  Center  Drive,  Alexandria, 
Virginia. 

FOR  FURTHDI  WyOnilATION  CONTACT: 

Mr.  Maddox,  at  the  above  address,  or  by 
telephone  at  (703)  756-3474. 
SUPFLIMENTAIIV  MFOMIATION: 

Claasificatioa 

Executive  Order  12291 

This  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1.  The 
Department  has  classified  this  rule  as 
non-maior.  The  rule's  effect  on  the 


economy  will  be  less  dian  $100  miDion. 
The  rule  will  have  no  effect  on  costs  or 
prices.  Competition,  employment, 
investment,  productivity  and  innovation 
will  remain  unaffected.  There  wiO  be  no 
effect  on  the  competition  of  United 
States-based  enterprises  with  foreign- 
based  enterprises. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pob. 
L  96-354.  StaL  1164.  September  19. 
1980).  Anna  Koodratas.  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  Ae  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  ttie 
reasons  set  forth  in  the  final  rule  and 
related  NotiGe(s)  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115,  June  24, 1983) 
this  program  is  excluded  frcmi  tibe  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  wiUi 
State  and  local  officials. 

Background 

On  January  21, 1988,  the  Department 
published  a  final  rule  which  set 
timeframes  for  each  State  agency  to 
request  regional  or  national  arbitration 
(please  see  53  FR  1803).  A  State  agency 
must  now  request  regional  arbitration 
within  28  calendar  days  of  the  date  it 
receives  the  regional  office's  review 
findings.  A  State  agency  must  request 
national  arbitration  within  28  calendar 
days  of  the  date  it  receives  the  regional 
arbitrator's  decision.  The  Department 
extends  these  periods  if  the  28th  day 
falls  on  a  Saturday,  Sunday,  or  Federal 
or  State  holiday. 

The  final  rule's  deadline  for 
requesting  regional  arbitration  applies 
only  to  regional  findings  which  a  State 
agency  received  on  or  after  February  22, 
1988.  The  deadline  for  requesting 
national  arbitration  applies  only  to 
regional  arbitrator's  decisions  which  a 
State  agency  received  on  or  after 
February  22. 1988. 


Therefore,  under  the  current  system, 
error  rates  for  the  earlier  periods  would 
continue  to  be  subject  to  change  if  a 
State  agency  chooses  to  seek  arbitration 
on  one  or  more  cases  in  the  future.  With 
a  time  limit  for  requesting  arbitration  of 
cases  from  the  eariier  periods,  the 
Department  and  the  State  agencies 
would  possess  stable  error  rates  for 
those  past  periods  and  all  issues  as  to 
whether  errors  existed  in  individual 
cases  could  be  brought  to  closure.  For 
this  reason,  the  Department  is  proposing 
a  time  limit  for  aibitratioo  requests 
concerning  reviews  not  covered  by  die 
final  nde. 

Accoftling  to  this  proposaL  if  a  State 
agency  had  received  the  regional  finding 
before  February  22. 1988,  the  State 
agency  would  have  to  request  regional 
arbitration  by  the  150th  day  after 
pubUcation  of  the  final  rule  If  a  State 
agency  had  received  the  regional 
arbitrator's  decision  before  February  22, 
1988,  the  State  agency  would  have  to 
request  national  arbitration  by  the  ISOlh 
day  after  the  pubHcation  of  the  final 
rule. 

The  150  day  period  is  based  on  the 
standard  30  days  for  a  final  rule  to 
become  effective  and  a  120  day  period 
for  State  agencies  to  prepare  and  submit 
their  requests.  However,  the  Department 
encourages  State  agencies  to  begin  their 
examinations  of  regional  findings  and 
arbitration  decisions  as  soon  as 
possible.  (§§  275.3(cK4Ni)(D)  and 
275.3(c)(4)(uMC)). 

Implementatioa 

The  Department  pn^xnes  that 
implementation  of  the  arbitration 
timeframes  would  take  place  ISO  days 
after  publication  of  a  final  rule,  as 
discussed  above. 

Ust  of  Subjects  fai  7  CFK  Part  275 

Administrative  practice  and 
procedure.  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble.  Part  275  of  Chapter  II  of  Title 
7,  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows. 

1.  The  authority  citation  appearing 
after  the  table  of  contents  for  Part  275 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2011-2029. 
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2.  In  I  278.3.  parasraph*  (cN4NI)(D). 
and  (CM4MHMC)  ara  addad  to  ivmI  aa 
follow*: 


lartJ  ^Mwati 


RNartat. 


(c)  Valkhlion  ofStatt  Ag»ncy  Error 
Ratm.  '  '  ' 

[4]  Arbitration.  *  *  • 

H)  Hyiotwl  Lev»t.  *  *  • 

(D)  Tha  Stat*  agency  ahall  Imv*  180 
calMidar  davt  aflar  iwbUcation  of  thla 
propoaad  niU't  final  vanlon  to  requaal 
rMional  offka  arbitration  of  regional 
omca  caaa  fUidlng*  which  tha  Slata 
agancy  racaived  before  February  22. 
198a. 

Hi)  National  Uvi.  '  *  • 

(C)  The  State  asancy  ahall  have  ISO 
calendar  day*  after  publication  of  thla 
propoeed  rule's  final  version  to  request 
national  office  arbitration  of  regional 
arbitration  decisions  which  the  State 
agency  received  before  February  22. 
U 


Dale:  laaaary  l«i  tan. 


IFK  Doe.  sa-lSTS  Piled  1 
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KPAimKNT  OP  TMI  TUCASURY 

OfflMol  «w  Coaiiplrogar  •«  ma 

Cwranoy 

lacmpwts 

|OaelMlNaL88-8| 


in  Equity 


:  Offloa  of  the  Comptroller  of  the 
Currency.  Treasury. 

!  Notice  of  propoeed  rulemaking. 


;  The  Office  of  the  Comptroller 
of  the  Currency  ('CXXr)  proposes  to 
amend  12  CFR  8.34  Operating 
Subeidiarles.  to  deecribe  the  OCCs 
exlating  policies  on  imposing  conditions 
on  transactions  between  a  bank  and  ita 
subsidiaries.  The  propoeed  rule  also 
amends  12  CFR  8.24.  8.40  and  8.47  by 
including  timeframes  for  consummation 
after  the  OCC  grants  preliminary 
approval.  In  addition,  a  new  |  5.30  will 
bo  added,  to  require  national  banks  to 
notify  the  OCC  of  plans  to  make  certain 
equity  inveatmenta  which  are  authorised 
by  statute.  These  changes  will  assist  the 


OCC  in  hiinUlng  iU  responsibility  for 
oialntaining  the  safety  and  soundness  of 
national  banks  and  the  nstional  banking 
system,  and  Improve  OCC  efficiency. 
BAVn:  Comments  must  be  raoaivad  on 
er  before  March  20, 1800. 
AOOMOOn:  Comments  should  ba 
directed  to:  Docket  No.  80-3. 
Cooununicatlons  Division.  8th  Floor.  400 
L'Enfant  Plaxa  Bast  SW..  Washington. 
DC  20210.  Attention:  Anne  Bryant 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

POM  WH^MBR  0VOHHAT9OM  OOMTAC^ 

Shaila  G.  OflMa.  National  Bank 
Kxamlnar/Sanior  Licensing  Policy  and 
Systems  Analyst  Bank  Organixation 
and  Structure.  (202)  447-1184.  or 
Christopher  Manthey.  Senior  AHomey. 
Legal  Advisory  Services  Division.  (202) 
447-180a  OfTice  of  the  Comptroller  of 
the  Currency.  460  L'Enfant  Plaza  East 
SW..  Washington.  DC  20219. 
rANVI 


This  proposed  rule  is  part  of  tha 
OCCs  Corporate  Activities  Review  and 
Evaluation  (CARE)  program.  That 
program  is  described  in  45  FR  60860^ 
dated  October  15.  lOOa  and  involves  a 
comprebensivs  review  of  tha  OCCs 
rules,  policies,  procedures  and  forms 
governing  filings  for  corporate 
expansion  and  structiiral  changes  for 
national  banks.  Tha  goals  of  the  CARE 

Crogram  are  to  minimize  costs  and 
urdens  on  spplicants.  the  OCC  and  the 
public  to  provide  a  better  understanding 
of  OCC  policies;  to  modify  or  eliminste 
rules,  policies,  procedures  snd  forms 
which  are  unnecessary  or  lead  to 
Inafflclendas:  and  to  remove  barriers  to 
competition. 


Operating  Subtidiariet 

Tha  operating  subsidiary  regulation 
(12  CFR  8.34)  currently  permits  a 
national  bank  to  acquire  or  establish  an 
operating  subsidisry  or  perform  new 
activities  in  an  operating  subsidiary 
after  30  days  from  the  date  it  notifies  the 
OCC  of  its  intentions.  However,  the  30- 
day  period  may  be  extended  by  the 
OCC  if  tha  bank's  letter  raises  issues 
that  raquir*  additional  information  or 
analysis.  If  the  time  period  has  been 
extended,  the  bank  may  not  perform  the 
new  activities  in  an  operating  subsidiary 
until  the  OCC  provides  written  spproval 
authorizing  such  activities.  The  OCC 
uses  the  30-day  (or  longer)  time  period 
to  determine  if  the  proposed  activitlM 
are  legally  permissible  for  s  national 
bank  and  to  review  the  proposal  for 


coiuislency  with  safe  and  sound 
banking  practices.  Where  warranted, 
the  OCC  addresses  legal  or  supervisory 
concerns  by  imposing  conditions  on  the 
performance  of  the  new  activities  in  its 
written  approval. 

In  the  past  the  OCC  relied  on  its 
general  authority  to  ensure  the  safe  and 
sound  operations  of  national  banks, 
referred  to  in  12  CFR  8.34(d)(3).  as  the 
basis  for  imposing  conditions  on 
operating  subsidiary  activities.  The 
proposed  rule  states  plainly  that  the 
OCC  may  issue  a  written  approval, 
subject  to  conditions,  where  legal  or 
supervisory  concerns  are  present,  which 
are  enforceable  as  conditions  imposed 
in  writing  within  the  meaning  of  12 
U.S.C  1818(b). 

Time  Fromea 

This  proposed  rule  also  amends  12 
CFR  5.24.  5.40,  and  5.47  by  limiting  the 
time  between  OCC  approval  and 
consummation  of  conversions,  changes 
in  equity  capital,  and  issuances  of 
subordinated  debt.  The  proposed  rule 
establishes  time  limits  of  six  months  for 
conversion  transactions  and  12  months 
for  the  issuance  of  subordinated  debt 
and  changes  in  equity  capital. 
Approvals  will  automatically  expire  for 
transactions  that  are  not  consummated 
within  the  time  limits,  unless  the  OCC 
grants  an  exteiuion. 

The  new  time  limits  are  consistent 
with  OCC  policy  and  practice  for  other 
corporate  filings.  Also,  experience 
indicates  that  the  time  limits  exceed  the 
time  taken  by  virtually  all  applicants  to 
constunmate  those  transactions. 
Therefore,  the  automatic  expiration 
period  will  not  affect  most  applicants, 
but  will  allow  the  OCC  to  purge 
abandoned  filings.  Extension  of  the  time 
limit  can  be  granted  in  unusual 
circumstances.  OCC  efficiency  therefuie 
will  improve  without  any  significant 
additional  burden  on  applicants. 

Equity  Investments 

This  proposed  rule  also  adds  a  new 
I  8.30^  which  requires  notification  to  the 
OCC  of  certain  proposed  equity 
investments  which  are  authorized  by 
statute.  The  proposed  rule  operates  in 
the  same  manner  as  12  CFR  5.34. 
including  propoeed  amendments,  with 
regard  to  operating  subsidiaries. 

Investments  would  be  approved, 
disapproved,  or  approved  subject  to 
supervisory  conditions.  The  OCC 
believes  that  its  duty  to  ensure  the 
safety  and  soundness  of  national  banks 
under  12  U.S.C  1818(b).  as  well  as  its 
general  supervisory  authority  over 
national  banks  under  the  National  Bank 
Act  12  U.S.C  1  et  seq..  are  adequate 
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legal  authority  to  impose  these 
supervisory  requirements. 

While  national  banks  are  presently 
permitted  by  statute  to  make  a  number 
of  equity  investments,  the  OCC  finds  it 
unnecessary  at  this  time  to  require 
notice  for  every  type  of  investment 
Most  investments  are  routine  and  have 
httle  danger  of  affecting  a  bank's  safety 
and  soundness.  Some,  such  as  Edge  Act 
corporations,  are  adequately  supervised 
by  other  regulatory  agencies. 
Accordingly,  the  proposed  rule  is  limited 
to  equity  investments  in  nonbank 
depository  institutions  and  agricultural 
credit  corporations,  as  well  as  any 
equity  investments  which  may  be 
authorized  by  statute  In  the  future. 

Regulatory  Flexibaity  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  5  use.  601)  it  is  certified  that  this 
notice  of  proposed  rulemaking,  if 
adopted  as  a  final  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Execudva  Order  12291 

The  OCC  has  determined  that  this 
proposed  rule  is  not  classified  as  a 
"major  rule"  and  therefore  does  not 
require  a  regulatory  impact  analysis. 

Paperwork  Reducdon  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  under 
control  number  1557-0014  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Washington,  DC  20503,  attention:  Desk 
Officer  for  Comptroller  of  the  Currency, 
with  copies  to  the  Comptroller  of  the 
Currency,  Legislative  and  Regulatory 
Analysis.  5th  Floor.  490  L'Enfant  Plaza 
East.  SW..  Washington,  DC  20219. 

The  collections  of  information  in  this 
regulation  are  in  12  CFR  5.24, 5.34,  5.46, 
and  5.47,  and  proposed  new  §  5.36.  This 
information  is  required  by  the  OCC  to 
render  decisions  on  the  permissibility  of 
proposed  activities  for  operating 
subsidiaries,  the  safety  and  soundness 
of  proposed  equity  investments,  and  to 
purge  abandoned  filings  for  changes  in 
equity  capital,  subordinated  debt  and 
conversions.  This  information  will  be 
used  to  assist  the  OCC  in  fulfilling  its 
responsibility  for  maintaining  the  safety 
and  soundness  of  national  banks  and 
the  national  banking  system,  and  to 
improve  OCC  efficiency.  The  likely 
respondents  are  for-profit  institutions. 


No  burden  change  is  expected  for 
IS  5.24, 5.34. 5.46.  or  5.47.  Additional 
burden  is  imposed  by  proposed  §  5.36, 
Other  Equity  Investments.  OCC  is 
requesting  only  the  minimum  amount  of 
information  necessary  to  review  the 
proposed  investment 

For  S  5.36,  OCC  estimates  that  10 
responses  will  be  received  annually  and 
that  each  response  will  require 
approximately  four  hours  to  prepare  and 
submit.  The  burden  on  respondents 
should  not  vary  considerably  because  of 
differences  in  bank  activity,  size,  or 
complexity.  Further,  the  information 
requested  is  the  same  information  that 
prudent  bank  management  and  directors 
will  have  reviewed  in  conjunction  with 
their  analysis  of  the  investment  The 
total  burden  increase  attributable  to 
S  5.36  is  expected  to  be  approximately 
40  burden  hours. 

If  this  proposed  rule  is  adopted  as  a 
final  rule,  the  total  number  of  responses 
attributable  to  OMB  Control  Number 
1557-0014  will  be  2.950  and  the  total 
burden  hours  will  be  47.613.  This  reflects 
10  additional  responses  and  40 
additional  burden  hours  for  12  CFR  5.36. 

List  of  Subjects  in  12  CFR  Part  5 

National  Banks.  Banking.  Corporate 
Activities,  Operating  Subsidiaries, 
Conversions.  Equity  Capital.  Equity 
Investments.  Subordinated  Debt 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  Part  5  of  Chapter  I  of  Title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  5— [AMENDED] 

1.  The  authority  citation  for  Part  5^ 
Rules,  Policies,  and  Procedures  for 
Corporate  Activities  continues  to  read 
as  follows: 

Authority:  12  U.&C  1  et  seq.:  12  U.S.C.  93a. 

2.  In  S  5.24.  paragraph  (c)(4)  is  revised 
to  read  as  follows: 

$8.24    Conversions. 

***** 

(c)  *  •  • 

(4)  Commencement  of  business  as 
national  bank.  When  all  statutory 
requirements  and  other  conditions  have 
been  met  the  Office  will  issue  a  charter 
certificate.  The  charter  «vill  provide  that 
the  institution  is  authorized  to 
commence  business  as  a  national  bank 
as  of  a  specified  date.  Conversions  must 
occur  within  six  months  of  preliminary 
approval.  An  extension  of  this  period  is 
generally  not  granted;  however,  in  the 
event  of  extraordinary  circumstances,  a 
request  for  extension  may  be  submitted 


to  the  appropriate  district  office  of 
Multinational  Banking  in  Washington. 
DC. 


3.  In  5.34.  paragraph  (d)(l)(ii)  is 
revised,  text  from  former  (d)(l)(iii)  is 
revised  and  redesignated  as  (d)(1)(iv). 
and  new  paragraphs  (d)(1)(iii)  and  (d)(4) 
are  added  to  read  as  follows: 


SS.34    Operating 


(d)  •  *  • 

(1)  *  *  * 

(ii)  The  bank  may  acquire  or  establish 
an  operating  subsidiary  or  perform  new 
activities  in  an  existing  operating 
subsidiary,  after  30  days  from  the  date 
the  Office  receives  the  bank's  letter, 
unless  otherwise  notified  by  the  Office, 
or  in  less- than  30  days  if  so  notified  by 
the  Office.  The  Office  may  extend  the 
30-day  period  if  it  determines  that  the 
bank's  letter  raises  issues  which  require 
additional  information  or  additional 
time  for  analysis.  If  the  30-day  period  is 
extended,  the  bank  may  acquire  or 
establish  an  operating  subsidiary,  or 
may  perform  new  activities  in  an 
existing  operating  subsidiary,  only  upon 
written  approval  by  the  Office. 

(iii)  The  Office  reviews  the  bank's 
proposal  to  determine  if  the  proposed 
activities  exceed  those  legally 
permissible  for  a  national  bank's 
operating  subsidiary,  and  to  ensure  that 
the  proposal  is  consistent  «vith  prudent 
banking  principles  and  Office  policy. 
The  Office  reserves  the  right  to  grant 
written  approval  subject  to  conditions 
when  there  are  legal  or  supervisory 
concerns. 

(iv)  A  bank  may  acquire  or  establish 
an  operating  subsidiary  without 
notifying  the  Office  provided*  (A)  The 
activities  of  the  new  subsidiary  are 
limited  to  those  activities  previously 
reported  by  the  bank  in  connection  with . 
the  establishment  or  acquisition  of  a 
prior  operating  subsidiary;  (B)  The 
establishment  or  acquisition  of  the  prior 
subsidiary  was  considered  permissible 
by  the  Office;  (C)  The  activities  in  which 
the  new  subsidiary  will  engage  continue 
to  be  considered  legally  permissible  by 
the  Office;  and  (D)  The  activities  will  be 
conducted  in  accordance  with  any 
conditions  imposed  by  the  OCC  in 
approving  the  conduct  of  these  activities 
for  any  prior  operating  subsidiary  of  die 
bank. 
***** 

(4)  Conditions  imposed  in  writing.  In 
permitting  a  bank  to  acquire  or  establish 
an  operating  subsidiary  or  perform  new 
activities  in  an  existing  operating 
subsidiary,  the  Office  may  impose  one 
or  more  legal  or  supervisory  conditions 
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in  ron—clioa  with  iU  •pprovaL  Any 
•uch  coodiUoii  aball  b«  Miforcaable  m  ■ 
condition  impoacd  in  wHIing  by  the 
Offica  In  connection  with  th«  granting  of 
a  raquaal  by  a  bank  within  Iha  maaniag 
of  12  UAC  in8(b). 

4.  A  oaw  I S^  ta  ad<M  to  tmmd  aa 
foUowK 


i%M 


mmtti 


mmtm 


(a)  Aulhoritv.  U  US.CL  24(71 9S«. 

(b)  Ruht  ofguteral  app/icahi/ity. 
Sertiona  &.&  5.a  S.ia  and  5  11  do  not 
apply  to  national  bank  notiflcatlooa  of 
othar  aquity  invettmentt. 

(c)  Oifinition.  'Xonb«ik  depoattory 
inaHhiMon"  meana  any  inatitvtion  which 
quahfUa  aa  an  "tnaufad  inatitution" 
wUhtn  tha  maantaig  of  aectioa  4a8(m)  of 
tha  Nattonai  Houaiog  Act.  12  U.S.C 
1790a(«i). 

(d)  Ctmnl  National  bank*  ara 
authortaad  to  laaka  aquMy  tnveatnwnta 
In  variova  typaa  of  baatnaaa 
ofgaiiteatkMM  by  12  UAC  24  (Savanth) 
and  odiar  atatutea. 

(a)  Micy  amd  pnK»dun.—{\) 
Notification.  A  national  bank  intanding 
to  maka  an  aquity  invaatmant,  pursuant 
to  atatulofy  aathoriiation.  In  an 
agriffahwl  cradit  cofporation  or 
nonbank  dapoaUory  institution,  or  other 
aquity  iavaatamrts  which  may  ba 
autkattaad  by  atatute  aftar  [aflactiva 
data  of  final  r«W|.  shall  aabait  a  latter 
to  the  apprafriala  Dapaty  Coaptrolar. 
The  letter  wat  detail  the  propoeed 
acthrMea  of  tka  baaiaeaa  in  which  the 
bank  plaaa  to  inveat.  It  must  also 
diacaea  tha  ftaaaacial  and  managerial 
resoufcaa  and  futore  proapecta  of  that 
businaea.  and  aMHt  daacrlba  the 
Hnancial  capability  of  tha  bank  to  nsaka 
tha  propoead  invaatnwnt  The  OfHce 
may  raqueet  any  additional  information 
it  conaidafa  nacaaaaty  to  maka  a 
decision  regaiding  tha  permiaaibility  of 
the  propoeed  Inveatment. 

|2)  Review  period.  The  bonk  may 
maka  the  propoeed  inveatamnt  after  30 
days  from  dto  date  tha  Office  recelvea 
tha  beak's  letter  onleaa  ootifiad  to  the 
contrary,  or  In  leea  than  30  days  if 
notified  by  the  OOlca.  Tha  Offica  will 
utlliaa  the  30-day  period  to  review  the 
bank'a  propoeed  inveatment.  The  30^y 
period  may  be  extended  apon  notice  to 
the  benk  If  Iha  baak'a  notlficatkn  ralaes 
issues  that  require  addHtooal 
informatkNi  or  Hme  for  analyaia  by  the 
Office.  If  the  SB-dey  parted  ia  extended, 
the  bank  may  make  the  proposed 
investment  only  upon  written 
notification  by  the  Oflloe. 

(3)  Cooditiotm  imooaed  ia  writing.  The 
Office  may  Impoae  legal  or  supervisory 
cooditiona  in  connection  with  its  review. 
Any  such  condition  shall  b«  enforceable 
as  a  condition  impoaed  in  wrriting  by  the 


OCC  in  aonnactioB  with  the  graatlag  of 
a  raqaaat  by  bank  wKhin  the  meaning  of 
12  U.&C  UU(b). 

5.  In  I  &4tL  a  new  paragraph  (gN4)  Is 
added  to  read  aa  foUowa: 


IMS 


(4)  ChaatM  In  equity  capital  must 
occur  within  12  months  of  praliinhiary 
approval  An  extension  of  this  period  is 
generally  not  granted;  however.  In  the 
event  of  extrsordiaary  drciunstonoes.  a 
request  for  axtanaion  may  be  submitted 
to  the  appropriate  district  office  or 
Multinational  Bankii*  in  Waabli«ton. 
DC 


a.  In  1 8^.  a  new  paragraph  (gM3)  ia 
added  to  read  aa  foOowK 


11.47 


w  •  • 

(3)  Sabordinatad  debt  maat  be  teaued 
willrin  12  nwntha  of  preliminary 

approval.  An  extension  of  this  period  is 
generally  not  granted;  however,  in  tha 
event  of  extraordinary  ciroimstances.  a 
request  for  extension  may  be  submitted 
to  the  appropriate  diatrict  ofBca  or 
MulUnational  Bankii«  in  Waahington. 
DC 
•        •        •        •        • 

Date:  lanuary  23. 1MB. 
KahartLOariia. 
Comptroller  of  tht  Cumncy. 
jFK  Doc  W-19M  POed  \-M-m.  a.4S  aai| 


FCOCRAL  HOME  LOAN  BANK  BOARD 
iM1,»41,S41,544.«id 


12  cm 

S45 

m 


I 


Action  on 


Dale:  January  11. 1MB. 

AOBHCV:  Federal  Home  Loan  Bank 

Board. 

ACnOK  Propoeed  rules;  extension  of 

time  period  for  boerd  action. 

MMMMW:  Paraaanl  to  ite  regulelory 
review  prooadarea,  tee  Board  Raa.  No. 
aS-2B8.  S3  FR  131Se  (April  21. 1988).  the 
Federal  Hoom  Loan  Bank  Board 
("Board")  hereby  gives  notice  Ihet  it  Is 
exlaoding  the  tima  period  for  poMiMe 
Board  actloo  on  the  following 
outstanding  propoeed  regalattone  aa 
outlined  ia  •UPMMMMTaav 

The  Board  ia  taking  thia 


actien  in  order  to  allow  adequate  time 
for  consideratioo  of  a  number  of 
complex  iaaues  raiaed  by  theae 
propoaala.  It  ia  not  soliciting  additional 
coaanents  on  these  propoeals. 
BATK  fanuary  11. 1988.  Time  for  Board 
action  on  the  following  proposals  is 
extended  ontil  July  ia  1988. 


ITIOMCOMTACn 

Deborah  Dakin.  Regulatory  Counsel. 
(202)  377-0448.  Ra^ilations  and 
Legislation  Division.  Office  of  General 
Counsel  Federal  Home  Loan  Bank 
Board.  1700  C  Street  NW..  Washington. 
DC  20SS2  or  the  appropriate  contact 
persons  listed  in  the  referenced  Federal 
documents. 


ranv  ■»o—<itiow.  The 
following  are  outstanding  proposals  on 
which  the  ooeunent  period  has  been 
closed  for  more  than  six  months  but 
which  the  Board  still  hat  under  active 
cofuideration  for  possible  further  action. 
The  Board  is  hereby  extending  the  time 
for  possible  final  Board  action  on  each 
of  these  proposals  to  )u)y  10- 1^^ 

1.  Corporate  Governance  Part  I 
adopted  by  the  Board  on  September  13. 
1985:  SO  FR  38832  (September  2S.  19BS): 

2.  Corporate  Governance  Part  11. 
adopted  by  the  Board  on  November  22. 
198S:  50  FR  52482  (December  24. 1985). 

The  Board  notes  that  this  action  doea 
not  constitute  a  repreaentetion  that  the 
Board  will  teke  final  action  with  respect 
to  these  proposals,  only  that  it  may  do 
so  within  this  extension  of  time. 
Moreover,  this  action  carries  no 
implication  whatsoever  with  respect  to 
the  Board's  view  of  the  merits  of  the 
proposals  listed  here. 

By  Iht  Fadeial  Home  Loao  Bank  Board. 
)oha  r.  CUnanl. 
AasiMlo/tt  Secretary. 
(FR  Doc  8B-1S24  Rled  l-ZB-SB:  M.s  am  | 


12CRIPartS74 
|Nei8»-«2l 

lolCofilrolo* 


Dale:  |anuary  17.  IBM 

AOMCV:  Federal  Home  Loan  Bank 

Board. 

ACTMNt  Proposed  rule:  soHdtation  of 

comments. 

•IMteyyiv:  The  Federal  Home  Loan  Bank 
Boaid  ("Board"),  as  operating  head  of 
the  Federal  Savinga  arid  Loan  Insurance 
Corporation  ("FSLKT*  or  the 
"Corporation"),  is  proposing  revisioos  to 
its  regulations  concerning  the  processing 
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of  applications  filed  with  the  Board  for 
approval  of  the  creation  of  savings  and 
loan  holding  companies  by  insured 
institutions. 

OATK  Commento  must  be  received  on  or 
before  March  28. 1989. 
aooMSa:  Send  conunente  to  Director. 
Informatton  Services  Section.  Office  of 
Secretariat  Federal  Home  Loan  Bank 
Board.  801 17th  Street  NW..  Washington. 
DC  20008. 


Howard  C  ttuver.  Attorney.  (202)  377- 
7504;  Kevin  A.  Corcoran.  Deputy 
Director  for  Corporate  Transactions. 
(202)  377-0982:  V.  Gerard  Comizio. 
Director.  (202)  377-8411.  Corporate  and 
Securities  Division;  or  Julie  L  Williams, 
Deputy  General  Counsel  for  Securities 
and  Corporate  Structure.  (202)  377-6549. 
Office  of  General  Counsel  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW..  Washington.  DC  20652. 
•UWUMBfTANV  MFOWIMTIOW.  The 
Board  is  proposing  revisions  to  ite 
regtilatiiMis  concerning  the  processing  of 
applications  for  the  acquisition  of 
control  of  insured  institutions.  The 
proposed  revisions  would  provide  for 
automatic  approved  of  applications  by 
insured  instituticms  for  approval  of 
routine  reorganizations  involving  the 
creation  of  savings  and  loan  holding 
companies  subject  to  specified 
requiremente.  Such  applications  would 
be  automatically  approved  30  calendar 
days  after  the  filing  of  the  application 
unless  the  Board  or  ite  delegate  has 
either  requested  additional  information 
fiom  the  applicant  in  writing,  notified 
the  applicant  that  the  application  is 
materially  deficient  and  will  not  be 
processed,  or  denied  the  application. 
The  revisions  also  provide  for  a 
corresponding  streamlined  approval  for 
permission  to  organize  an  interim 
federal  institution  for  insurance  of 
accounts,  for  Federal  Home  Loan  Bank 
Membership  and  merger  of  any  interim 
institution  that  is  used  as  a  component 
of  the  reorganization  transaction. 
In  order  to  qualify  for  automatic 
approval  under  the  proposed  revisions, 
an  application  must  involve  only  the 
creation  of  a  holding  company  by  an 
insured  institution  and  no  other 
transaction  incident  thereto  (other  than 
use  of  an  interim  institution  and  merger 
with  such  interim),  and  the  applicant 
company  must  not  also  be  seeking  any 
waivers,  forebearances.  or  resolution  of 
legal  or  supervisory  issues.  In  addition, 
the  capitalization  of  the  holding 
company  must  not  exceed  the  lesser  of 
the  amount  that  the  insured  institution 
in  question  could  pay  in  dividends,  or 
the  amount  that  the  institution  could 
invest  in  its  service  corporation.  In 


addition,  the  board  of  directors  and 
executive  officers  of  the  new  holding 
company  must  be  comprised  of  persons 
who  are.  at  the  time  of  the 
reorgan^tion.  executive  officers  and 
directors  of  the  institution,  although  they 
need  not  hold  the  same  positions  and  aU 
executive  officers  and  directors  of  the 
institution  need  not  also  be  executive 
officers  and  directors  of  the  holding 
company. 

in  a  policy  stetement  dated  August  12, 
1988  {See  S3  FR  31781  (A^igust  19, 1988)). 
the  Board  provided  guidance  on  the 
extent  to  whidi  savings  and  loan 
holding  companies  should  be  required  to 
contribute  financial  assistence  to  tiieir 
subsidiary  insured  institutions  and.  in 
particular,  whether  a  proposed  acquire 
of  an  insured  institution  would  be 
required  to  execute  a  regulatory  capitel 
maintenance  agreement  as  a  ccmdition 
to  receiving  approval  of  a  proposed 
acquisition.  For  the  reasons  set  forth  in 
the  policy  stetement.  a  proposed 
acquiror  has  the  option  of  executing 
either  (i)  a  regulatory  capital 
maintenance  agreement  providing  for  a 
specified  dollar  cap  on  the  amount  of 
the  acquiror's  mahatenance  obligation, 
or  (ii)  a  so-called  "prenuptial" 
agreement,  wfaidi  provides  for  the 
tiansfer  to  the  FSLIC  of  die  right  to  vote 
the  securities  of  the  institution,  remove 
the  board  of  directors  of  the  institution, 
cause  additional  securities  of  the 
institution  to  be  issued  to  the  FSUC  or 
dispose  of  any  or  all  of  the  securities  of 
the  institution  owned  by  the  acquiror,  in 
the  event  the  institution's  capital  level 
declines  below  a  specified  level.  The 
Board's  Office  of  Regulatory  Activities 
("ORA").  in  Thrift  Bulletin  No.  5  dated 
October  19. 1968,  issued  guidelines  on. 
among  other  things,  the  amount  of  the 
dollar  cap  that  will  generally  be 
required  in  a  regulatory  capital 
maintenance  agreement  and,  with 
respect  to  prenuptial  agreements,  the 
minimum  capital  level  that  must  be 
maintained  by  the  institution  in  order  to 
avoid  triggering  the  transfer  to  FSLIC  of 
the  various  powers  described  above. 
Agreemente  that  exceed  the  scope  of 
these  guidelines  are  considered  to 
present  significant  policy  issues  that 
warrant  consideration  by  the  Board 
itself.  Accordingly,  in  order  to  qualify 
for  automatic  approval  under  the 
proposed  revisions,  the  Board  is 
proposing  that  the  proposed 
reorganization  transaction  not  raise  a 
significant  policy  issue  as  described  in 
the  Board's  August  12. 1968  policy 
statement  or  the  ORA  guidelines  of 
October  19, 1988.  Thus,  the  proposed 
holding  company  in  the  reorganization 
would  generally  be  required  to  submit 
prior  to  consummation  of  the 


reoiganization.  either  a  "dollar  capped" 
regulatory  capital.maintenance 
agreement  or  a  "prenuptial"  agreement 
that  in  either  case,  is  consistent  with 
the  Board's  poUcy  stetement  and  the 
ORA  guidelines. 

In  addition  to  the  foregoing 
requiremente.  the  Board  also  is 
proposing  to  require  the  holding 
company  to  file  certain  certifications 
and  opinions  with  the  insured 
institution's  Supervitory  Agent  within  a 
specified  time  before  or  after  the 
consummation  of  the  acquisition.  These 
certifications  and  opinions  are 
customarily  required  to  be  filed  by 
holding  companies  completing  the  prior 
approval  process  under  current  Board 
regulations.  The  pnqmsed  requirements 
would  be  as  follows: 

(1)  On  the  business  day  prior  to  the 
date  of  consummation  of  the  acquisition, 
the  diief  financial  officers  of  the  holding 
company  and  the  insured  institution 
shall  certify  to  the  Supervisory  Agent  in 
writing  that  no  material  adverse  events 
(w  material  adverse  changes  have 
occurred  with  respect  to  the  financial 
condition  or  operations  of  the  holding 
company  or  the  insured  institution  since 
the  date  of  the  financial  stetements 
submitted  with  the  application; 

(2)  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
Supervisory  Agent  a  certification  by 
legal  counsel  stating  the  effective  date 
of  the  acquisition,  the  exact  number  of 
shares  of  stock  of  the  insured  institution 
acquired  by  the  holding  company,  and 
that  the  acquisition  has  been 
consummated  in  accordance  with  the 
provisions  of  all  applicable  laws  and 
regulations  and  the  application; 

(3)  No  later  than  thirty  days  fit>m  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
Supervisory  Agent  an  opinion  from  its 
independent  auditors  certifying  that  the 
transaction  was  consummated  in 
accordance  with  generally  accepted 
accounting  principles:  and 

(4)  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
Supervisory  Agent  a  certification  stating 
that  the  holding  company  will  not  cause 
the  insured  institution  to  deviate 
materially  from  the  business  plan 
submitted  in  coimection  with  the 
application,  unless  prior  written 
approval  from  the  Supervisory  Agent  is 
obtained. 

Finally,  the  proposal  would  require 
that  the  proposed  acquisition  be 
consummated  within  120  days  after  the 
application  is  automatically  approved 
pursuant  to  12  CFR  574.7(a)(1). 
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TIm  Boaid  b«B«v—  that  IIm  propoid 
rwiakma  would  hulhmr  Bxpadite  and 
•IrvanhiM  the  appUcatkHi  proona  undar 
Part  S74  by  reducing  •ubatantiaily  the 
procaaaing  parlod  for  routina  holdinf 
company  reorganization  applications. 

Conunantara  ara  invitad  to  addreas  all 
aapacta  of  Um  propoaaL  including  tha 
conditiona  (bat  wmld  apply  to 
automalically  approvad  appUcationa. 
Spacificaily,  tba  Board  sadu  commanl 
on  whathar  auch  conditiona  ahouU  ba 
indudad  at  all  or  wlM«har  tha  rulaa 
•hould  ba  aiqw dad,  modiflad.  or 
delated  in  part  To  tha  axtant  dial 
dalatioB  ol  a  raqntramant  ia 
raoanoMadad.  ooounantara  ara 
reqaaatad  to  addreaa  whether  any 
•ubatituta  la  nacaaaary.  Finally. 
comoMntars  ara  aakad  to  identify  any 
requireflMBta  that  ihould  be 
promulgalad  in  the  form  of  superviaory 
guidance. 

Finally,  dia  Board  notes  that  the 
propoaal  provides  that  in  cases  whert 
the  insured  inatitutioa  has  converted 
from  mutual  to  stock  form,  the 
institution's  newly  formed  holding 
company  arill  baooaM  subject  to  certain 
poat-convarsion  raquirenants  that  are 
applicable  to  the  Institution  itself 
pursuant  to  various  aectioas  of  the 
Board's  mutual  to  stock  conversion 
regulations.  This  treatment  of  the 
holding  conpany  sfanply  Insures  that 
creation  of  a  holding  company  will  not 
be  uaed  aa  a  route  to  evade  such  poal- 
con version  safeguarda.  Tliese 
safeguards,  which  pertain  to  poet- 
conversion  acquialtions  of  an 
Institution's  stock,  purchaaea  and  aala  of 
conversion  stock  by  the  institution's 
officers  and  directors,  registration  of  tha 
stock  under  the  Securities  Exchange  Act 
of  1934.  the  existence  of  market-makers 
in  the  Institution's  stock,  and  restrictions 
on  certain  stock  repurchases,  have 
customarily  bean  impoeed  as  conditions 
of  approval  of  holding  company 
applications  where  converted 
institutions  reorganize  into  holding 
company  structure.  Treatment  of  thia 
area  in  the  ragolation  avoida  the  need 
for  such  a  caasbersome  conditioning 
process. 


LMaf 


Ib  IS  ere  rart  I7t 


Administrative  practice  and 
procedure.  Holding  companies.  Savings 
and  kian  associations.  Securities. 

Accordingly,  tha  Board  hereby 
propoeca  to  amend  Part  574.  Subchapter 
D.  Cbartar  V.  Title  12.  Co€ie  of  Federal 
Regulation*,  as  sat  forth  below. 


^AIIH7<    <>COUfnOtlOF 

iMVTfTVnONi 


1.  Tha  authority  dtatioo  for  Part  S74 
oontinuaa  to  read  as  foDows: 


Sac  407.  a  8ut. 
(UUAC 17301:  MC 
(12  U.S.C  1730b|. 


lamss 


.BZSUtl. 


(2)  Amend  |  S7C7  by  addkn 
nar^papka  (aND  aad  (aXX)  to 
foUowa: 


|t7«J   OalanaiHflanbyiMc 

{*)  AcquitiUoo  by  a  oomtpany.  *  *  * 

(1)  Any  applicatioa  filed  pursuant  to 
I  S7«Jl(aNl)  by  an  inaurad  taMtituttaa  for 
approval  of  tha  creation  of  a  savings 
and  loan  holding  company  by  auch 
inaurad  inatitution.  and  related 
applicallaaa  for  paraiaaton  to  organiae 
an  imariB  fsdaral  inatltattoa.  for 
insurance  of  acooanla,  for  Federal  Hoaw 
Loan  Bank  BanbanUp,  aad  for  narfv 
with  such  intafte  taMtttatkai.  shaU  ba 
daened  to  ba  approvad  30  calendar 
days  after  each  appUoatiaaa  en 
properly  filed  in  accordance  arith  the 
procedures  set  forla  ■aiBin,  miaaa.  prior 
to  such  dato— 

(i)  The  Corporattao  has  raquaatod 
acUitional  inloraiation  of  die  applicant 
intsfltins 

(ii)  Nodfied  the  applicant  that  tha 
apalicalkia  la  materially  deficient  and 
wiu  not  be  procaaaed:  or 

(iii)  Denied  the  application  prior  to 
that  time:  provided  that — (A)  The 
hokkiq  oompany  wiU  be  capitalised  in 
an  amount  not  exceeding  the  leaaer  of— 

(7)  One-half  of  the  greater  of  the 
insured  inslHatton's  aat  Income  (aa 
defined  in  UCFR  8B3cU)  for  die 
current  fiscal  year  or  the  average  of  the 
insured  institution's  net  inooaw  (as 
defined  tai  12  C7R  saiclZ)  for  die 
current  fiscal  year  aad  not  more  than 
two  of  the  immediately  preceding  fiacal 
years,  or 

(71  Tha  amoaat  the  inaored  Inatitution 
would  ba  paiaittad  to  inveat  In  Its 
service  corporation  subsidiary  pursuant 
to  f  S45.74(d)  (If  the  Inatitotion  is  s 
federal  aaaodation  aa  defined  in  |  541  J) 
or  pursuant  to  applicable  state  law  (if 
the  inatitution  ia  a  state-chartered 
insured  inatitution  as  defined  in  1 561.1): 

(B)  The  creation  of  the  savings  and 
loan  holding  company  is  the  sole 
transaction  contained  in  the  application, 
and  there  are  no  other  transactions 
requiring  Corporation  approval  incident 
to  the  creation  of  the  holding  company 
(other  than  use  of  an  interim  institution 
snd  merger  with  such  interim  to  effect 
the  reorganization),  and  the  holding 
company  is  not  also  seeking  any 


waivers,  fbrebearances.  or  resolution  of 
legal  or  supervisory  Issues: 

(C)  The  board  of  directore  and 
executive  officers  of  the  holding 
compeny  are  tompiised  of  persons  who, 
at  the  time  of  acquisition,  are  executive 
officers  and  directore  of  the  institution: 

(D)  Tba  tranaaction  does  not  raise  a 
significant  polky  Issae  as  described  in 
the  Board's  PoHcy  Statement  on 
Regulatory  Capital  Maintenance 
ObUgatiano  of  Aoqalrar*  of  Inaurad 
Institntioaa.  SS  PR  SITU  (August  19i 
1988).  or  tha  Office  of  Regulatory 
Activities'  Gaideliaas  oa  Nat  Wotlh 
Maintananoa  and  l^eauptial 
Affaasaeata.  TB  5  (October  19. 1988): 

(Q  Aad  the  bokfing  company  shall 
furniah  the  following  information  in 
accordance  with  the  specified  time 
framea- 

(/)  On  the  busiaeaa  day  prior  to  the 
date  of  coostimmaWon  of  the  acqaisitton. 
the  chief  finanoiai  officers  of  the  holding 
company  and  the  Insaiad  institution 
ahall  oailify  to  iIm  Saparvlaory  Agent  in 
writing  that  no  malarial  advaraa  events 
or  malarial  advaraa  chaiigaa  have 
occurred  with  reapect  to  the  ffawndal 
coodltton  or  operattona  of  die  holding 
company  or  the  insured  taiatitution  since 
the  date  of  the  financial  statements 
submitied  widi  the  eppUcation; 

(2)  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  ahall  file  with  the 
Supervisory  Agent  a  certificatien  by 
legal  coonael  stating  the  effective  date 
of  the  acquiaition.  the  exact  number  of 
shares  of  stock  of  the  insured  institution 
acquired  by  the  holding  company,  and 
that  the  acquisition  has  been 
consummated  in  accordance  with  the 
provisions  of  all  applicable  laws  and 
regulations  and  the  application: 

(J)  No  later  than  thirty  days  from  the 
date  of  coneuHunation  of  the  acquisition, 
the  hokling  company  shall  file  with  the 
Supervisory  Agent  sn  opinion  frxmi  its 
independent  aaditora  certifying  that  the 
transaction  was  consummated  in 
accordance  with  generally  accepted 
accounting  principles:  and 

[4)  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
Supervisory  Agent  s  certification  stating 
that  the  holding  company  urill  not  cause 
the  insured  instituticm  to  deviate 
materially  from  the  business  plan 
submitted  in  connection  with  the 
application,  unless  prior  written 
approval  from  the  Supervisory  Agent  is 
obtained:  and 

(F)  The  propoaed  acquisition  shall  be 
consummated  within  120  days  after  the 
application  is  sutomatically  approved 
under  this  |  574.7(sKl). 
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(2)  To  die  extent  that  an  institution 

reorganizing  into  holding  company  form 

is  subiect  to  proirisions  relating  to  Hs 

mutual  to  stock  conversion  imposed  by 

12  CFR  5e3b.3  (i).  (cK9).  (cKlT).  (c)(18). 

(c)(19)  or  (gMl).  sodi  provisions  shaU  be 

applicable  to  any  holding  company 

approved  automatically  pursuant  to 

i  574.7(aXl). 

•        •        *        •        • 

By  the  Federal  Home  Loan  Bank  Board. 
loha  F.  GUzsooi. 
Assistant  Secretary. 
|FR  Doc  8»-1958  Filed  1-28-80: 8:45  am] 


12CFRPart574 

(No.88-40] 

AcqiMtton  Of  Comrel  Of  Inaurad 
ifialltutiona 

Dair  lanuary  17, 1S80. 

AOCNCV:  Federal  Home  Loan  Bank 
Board. 

action:  Propoaed  rule:  aoUdtation  of 
comments. 


T.  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  proposing  to  adopt  a 
short-form  api^cation  to  be  used  by 
insured  institutions  for  approval  of 
routine  reorganizations  involving  the 
creation  of  savings  and  loan  holding 
companies. 

DATi:  Comments  must  be  received  on  or 
before  March  28. 1989. 
AOONCSS:  Send  comments  to  the 
Director.  Information  Services  Section, 
Office  of  Secretariat.  Federal  Home 
Loan  Bank  Board.  801 17th  Street.  NW^ 
Washington.  DC  20006.  Comments  will 
be  available  for  public  inspection  at  the 
above  address. 


(TMN  contact: 
Howrard  C  Bluver,  Attomey.  (202)  377- 
7504:  Kevin  A.  Corcoran,  Deputy 
Director  for  Corporate  Tkansactions, 
(202)  377-6962:  V.  Gerard  Comizio. 
Director.  Corporate  and  Securities 
Division.  (202)  377-6411:  or  Julie  L 
Williams,  Deputy  General  Counsel  for 
Securities  and  Corporate  Structure.  (202) 
377-654a  Office  of  General  Counsel 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW..  Waahii^on,  DC  20552. 
rARVI 


LIntfoductkw 

The  Federal  Home  Loan  Bank  Board, 
as  operating  head  of  the  Federal  Savings 
and  Loan  Insivanoe  Corporation 
("FSUC "  or  the  "Corporation"),  is 
proposing  to  adopt  a  new  short-form 
application  to  be  need  by  insured 
institutions  for  approval  of  routine 


reorganizations  involving  the  creation  of 
savings  and  loan  holding  companies. 
We  note  that  the  Board  is  also  proposing 
amendments  to  its  regulations  tiiat 
would  provide  for  automatic  approval  of 
such  applications  on  an  e>q>edited  basts 
provided  certain  specified  conditions 
are  met*  The  purpose  of  this  proposal 
however,  is  to  further  streamline  the 
application  process  by  limiting  the 
required  contents  of  routine 
reoiganization  applications  to 
information  that  is  necessary  to  enable 
the  Corporati<m  to  make  an  informed 
decision  on  an  application  consistent 
with  its  statutory  responsitnlity. 

n.  Routine  Hokfing  Company 
Reofganizatkms 

During  the  past  several  years,  the 
Board's  staff  has  processed  and 
approved  a  large  number  of  a|q>lications 
by  insured  institutions  to  reoiganize  into 
holding  company  structures.  As  a  result 
of  its  experience  with  rimple 
reoiganizatkm  applications,  the  Board  is 
aware  that  soch  transactioos  usually  do 
not  present  unusual  structural  issues  or 
raise  significant  law  or  policy  concerns. 
The  reoiganization  is  almost  always 
accomplished  through  a  reverse 
triangular  merger  transaction  whereby 
an  interim  institution  chartered  under 
federal  or  state  law  is  merged  into  the 
insured  institution  and  eadi  share  of 
stock  of  the  insured  institution  is 
exchanged  for  one  share  of  stodc  of  die 
new  holding  company.*  Furdiermore. 
the  new  holding  company  engages  in  no 
operations  prior  to  consummation  of  tfie 
reoiganization  and  its  only  significant 
asset  immediately  after  the  transaction 
is  its  investment  in  the  insured 
institution  subsidiary.  Shareholden  of 
the  insured  institution  generally  have 
the  opportimity  to  vote  to  approve  or 


■  See  tlie  Boenf t  propoMl  to  anend  12  CFR  S7C7 
l>y  adding  new  nfaMctkn*  (aHl)  and  (2)  tlwieto. 
togethar  with  the  explanatory  ttalement 
accompanyiag  the  propoaaL  wtrick  ia  pal>Kriied 
elaewlien  in  today's  FManI  Rasblar. 

*  Tha  siiaraa  of  tlie  new  hoidioB  company  iaaued 
to  the  fonner  tharebolaeri  of  tiie  inaored  inatitntioo 
generally  —at  tie  wgiilniid  with  the  Securitiea  and 
Exchange  Commission  ("SEC)  ander  the  Secarities 
Act  of  1933.  as  amewied.  Nevertheless,  the  SEC 
staff,  in  lecognitiaa  of  the  fact  that  a  simple 
reoiganixatioa  presents  relatively  minimal  rnk  to 
shareholders,  has  adopted  a  stieamliBed  aad 
expedited  registratioa  procediiie  for  such 
transartiona  SECSUff  AcwiuntiagBiyietiB»sa 
which  originally  covered  l>ank  holding  company 
formations  only  tmt  is  now  applied  to  savings  and 
loan  holding  oompaoy  fatmationa  as  wdL  pennils  a 
registrant  to  omit  from  the  applicable  registration 
statement  audited  financial  statements  and  detailed 
statistical  disclosaie  as  long  aa  certain  cmditioBS 
are  satisfied,  hi  addition.  Insti  actions  C  to  SBC 
Form  S-4.  which  is  the  form  utilised  lor  moat 
holding  unnpany  formations,  pi  ov  ides  lor  the 
aulaamtic  effisUivensss  of  the  registration  statement 
on  the  twentieth  day  after  filing. 


disapprove  the  reorganization  and  can 
exercise  dissentera'  rights  of  appraisal 
under  applicable  law  if  they  do  not  vote 
in  favor  of  the  reorganization. 

Because  the  reoiganization  involves 
the  acquisition  of  control  of  an  insured 
institution  by  the  new  holding  company, 
an  application  to  obtain  prior  approval 
from  die  Corporation  must  be  fUed 
pursuant  to  the  Savings  and  Loan 
Holding  Company  Act  of  1967  (the 
"Holding  Company  Act").*  The 
appropriate  application  under  current 
Board  regulations  Is  Application  H- 
(e)l.*  This  application  requires  detailed 
and  often  voluminous  information  on, 
among  other  things,  the  proposed 
transaction,  the  financial  and 
managerial  resotirces  of  the  Applicant 
the  current  business  of  the  Applicant 
and  the  future  proqiects  of  the 
Applicant  The  application  also  requires 
the  filing  of  detailed  financial 
statements  on  both  an  historical  and  a 
pro  forma  basis  and  certain  exhibits. 
The  Board  believes  much  of  the 
information  required  in  Applicatioa  H- 
(e)l  is  not  necessary  to  enable  the 
Corporation  to  make  an  informed 
decision  on  a  simple  reoiganization 
application  consistent  with  its 
congressionally  mandated  responsibility 
to  investigate  the  qualifications  of  a 
potential  acquiror  and  prevent  the 
acquisition  of  control  <tf  an  insured 
institution  in  circumstances  that  might 
result  in  injury  to  the  insured  institution. 
See  HJL  Rep.  Na  997. 90di  Cong.,  1st 
Sess.  (1967).  Therefore,  the  Board  is 
proposing  to  adopt  new  Application  H- 
(e)l-S  to  be  used  solely  by  insured 
institutions  seeking  approval  (rf  simple 
reorganizations  involving  the  creation  of 
saVings  and  loan  holding  companies. 

m.  Eligibility  for  Use  of  AppKcalkm  H- 
(e)l-S 

In  order  to  be  eligible  to  use 
Application  H-(e)l-S.  an  insured 
institution  must  be  proposing  a  holding 
company  reorganization  transaction  that 
qualifies  for  automatic  approval  under 
the  Board's  proposed  amendments  to  12 
CFR  574.7.*  These  proposed 


*  TIm  Holding  Company  Act  prohibits  any 
company,  directly  or  indirectly,  or  acting  in  concert 
with  one  or  more  other  persons,  or  through  one  or 
more  subsidiaries,  or  thrniigh  one  or  aiore 
transactiont.  froni  acquiring  control  of  one  or  more 
insured  institutiaas  without  the  prior  written 
approval  of  the  Coiponlian.  12  U.S.C  1730it(eN1  MB) 
(1982). 

«12CFRS74S(aXl)- 

*  5lee  footnote  1.  supra. 
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■mendmenta  provide  for  ■ulomatic 
approval  of  auch  applications  30  days 
after  filing,  a*  long  as  each  condition 
specified  in  the  propoeed  amendments 
are  satisfied. 


IV. 


•lAppMcaliMlH^l-S 


The  Board's  Office  of  Regulatory 
Activities,  together  with  the  OfRo*  of 
General  Counsel.  Is  currently 
considering  the  appropriate  informatkia 
to  be  included  in  AppUcatioa  H-(e)1-& 
The  obiective  of  this  effort  la  to 
streamline  the  application  process  by 
limiting  the  required  contents  of  routine 
reorganization  applications  to 
information  that  is  necessary  to  enable 
the  Board  to  make  an  informed  decision 
consistent  with  its  statutory 
responsibility.  In  this  regard,  the  staff 
has  identified,  on  s  preliminary  basis, 
certain  information,  dbcuments.  and 
certifications  described  below  that  are 
proposed  to  be  included  in  Application 
li-{e)1-S.  Commenters  are  hereby 
invited  to  provide  the  Board  with  Its 
views  on  whether  the  following 
information,  documents,  and 
certifications  should  be  required  in 
Application  H-(e)1-8  or  whether  certain 
individual  Items  should  be  expanded, 
modified,  or  deleted  in  whole  or  in  part 

1.  A  copy  of  the  Registration 
Statement  Including  exhibits,  filed  or  to 
be  filed  with  the  Securities  snd 
Exchange  Commission  pursuant  to  the 
Securities  Act  of  1933.  as  amended 
(**Securities  Act").  If  no  such 
Registration  Statement  has  been  or  will 
be  filed,  the  Applicant  would  provide  a 
copy  of  any  materlala.  including  proxy 
statements,  furnished  or  to  be  furnished 
to  shareholders  in  coiuiection  with  the 
reorganisation,  together  with  a  brief 
description  of  the  facts  relied  upon  for 
concluding  that  an  exemption  from 
registration  is  available  under  the 
Securities  Act. 

2.  If  consummation  of  the  proposed 
reorganization  will  result  in  an 
amendment  to  the  insured  institution's 
Community  Reinvestment  Act 
statement  a  copy  of  the  statement  as 
amended. 

3.  A  certificatkM  that  the  propoaed 
reorganization  will  have  no  effect  on 
management  tnteriocks  compliance 
under  the  Depository  Institutions 
Management  Interiocks  Act.  12  U.8.C 
3201-3207  (1882).  the  Savings  and  Loan 
Holding  Company  Act  12  U.S.C  1730a(i) 
(1962).  or  the  regulations  promulgated 
thereunder.  U  CFR  S63f  and  12  CFR 
504.9. 

4.  A  certiflcatioa  that  the  insured 
institution  is  eligible  to  file  Applies  Hon 
H-{e)l-8  because  the  proposed 
reorganization  transaction  satlsfias  each 


of  the  conditions  spedfied  in  12  CFR 
S74.7(a)  (1)  and  (2). 

ft.  The  following  information  and 
dofniments.  but  only  in  the  event  that 
such  information  snd  documents  are  not 
included  in  the  Re^stration  Statement 
or  other  materials  nimisbed  pursuant  to 
Item  1  above: 

(a)  The  information  required  by  item  4 
of  Application  H-(e)l  relating  to  the 
details  of  the  propoeed  transaction; 

(b)  A  statement  as  to  the  reasons  for 
proposing  the  reorganization: 

(c)  The  information  required  by  Item  5 
of  Application  H-<e)l  relating  to  fees, 
commissions,  and  expenses; 

(d)  The  Information  required  by  Item  6 
of  Application  H-<e)l  relating  to 
regulatory  approval: 

(e)  A  statement  of  capitalization  as  of 
8  recentiy  practicable  date  diat  shows 
the  insured  institution  and  the  holding 
company  on  a  historical  basis,  pro  forms 
adjustments,  if  any.  and  the  holding 
company  on  a  pro  forma  basis; 

(f)  A  description  of  the  business 
Intended  to  be  done  by  the  holding 
company  for  the  twelve  month  period 
commencing  with  the  filing  of  the 
Application; 

(g)  A  description  of  the  preMBt 
dividend  policy  of  the  insured 
institution,  and  a  deecription  of 
propoeed  dividend  poUcy  of  the  insured 
Institution  and  the  holding  company 
subsequent  to  the  reorganization; 

(h)  A  copy  of  any  contracts  or 
sgreements  pursuant  to  which  the 
reorganization  is  to  be  accomplished; 

(i)  A  copy  of  the  charter  and  bylaws 
of  the  holding  company;  and 

(i)  A  copy  of  any  opinions  of  counsel 
or  revenue  rulings  received  by  the 
Insured  institution  or  the  holding 
company  In  connection  with  the 
reorganization. 

e.  A  consolidated  business  plan  using 
the  format  contained  in  Thrift  Bulletin 
No. (  .  1980).« 

fadtial  Regulatory  FUxibUity  Aaalyals 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C  a03.  the  Board  is 
providing  the  following  initial  regulatory 
flexibility  analysis: 

1.  ReoBons.  objectivet.  and  legal 
boaet  underlying  the  propoeed  rulet. 
These  elements  have  been  discussed 
elsewhere  In  the  SUPFLEMENTARY 
INFORMATION  regarding  the  proposal. 

2.  Small  entitiee  to  which  the 
propoaed  nthe  would  apply.  The  rule 


would  apply  to  all  acquirors  of  insured 
institutions. 

3.  Impact  of  the  propoaed  rulet  on 
tntoll  inatitutiont.  The  rule  will  affect  all 
federal  associations  snd  their  acquirors 
equally  and  will  not  have  an  adverse 
impact  on  small  institutions. 

4.  Overlapping  or  conflicting  federal 
rulet.  There  are  not  known  federal  rules 
which  duplicate,  overlap,  or  conflict 
with  the  proposed  rule. 

5.  Alternatives  to  the propoted rule. 
There  are  no  alternatives  that  would  be 
less  burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  aUPVUMWTAIIV  MTOMfMTMM  set 

forth  above. 

list  of  8ab)Mte  in  U  CFR  Fart  S74 

Administrative  practice  snd 
procedure.  Holding  companies.  Savings 
and  loan  associations.  Securities. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  574.  Subchapter 
D.  Chapter  V.  Title  12.  Code  of  Federal 
Regulationt,  as  set  forth  below. 
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CONIROLOF 


Of 

M8TITUTI0N8 


1.  The  authority  citation  for  Pari  574 
continues  to  read  as  follows: 

AMiharilr  Sec.  407. «  Slat  laaa  as 
SBianiinii  (12  US.C  1730):  sec  408. 82  SiaL  S. 
ss  amended  (12  US.C  1730a). 

2.  Amend  i  574.6  by  adding  a  new 
paragraph  (aH2)  to  read  as  follows:  and 
redesignating  paragraphs  (a)(2)  through 
(aN5)  as  paragraphs  (a)(3)  through  (a)(e). 
leqiectively: 


ActiviMM  artll  ba 


I  •oafd*  Ofllcs  of 
iriHrtiya-nirtfl 
llelM«Md 

.TWlM^la 


itory 


tkals 
IncludMiia 


f074Jt 

(a)  Form  of  applicaUon  or 
notice.  *  *  * 

(2)  H-(e)1-S.  Notwidistanding  the 
provisioos  of  paragraph  (aMl)  of  this 
section,  an  application  filed  under 
I  S74.3(a)  that  satisfies  each  of  the 
conditions  for  automatic  approval 
spedfied  In  12  CFR  574.7(a)  (1)  and  (2). 
need  only  Include  the  following 
informaUoa* 

(i)  A  copy  of  the  Registration 
Statement,  including  exhibits.  Hied  or  to 
be  flled  with  the  Securities  and 
Exchange  Commission  pursuant  to  the 
Securities  Act  of  1933.  as  amended 
("Securities  Act").  If  no  such 
Registration  Statement  has  been  or  will 
be  filed,  a  copy  of  any  materials, 
including  proxy  statements,  furnished  or 
to  be  furnished  to  shareholders  in 
connection  with  the  reorganization. 


should  be  provided,  together  «vith  a  brief 
description  of  the  facts  relied  upon  for 
concluding  that  an  exemption  from 
registration  is  available  under  the 
Securities  Act; 

(ii)  If  consummation  of  the  proposed 
reorganization  will  result  in  an 
amendment  to  the  insured  institution's 
Community  Reinvestment  Act 
statement  a  copy  of  the  statement  as 
amended; 

(iii)  A  certification  that  the  proposed 
reorganization  will  have  no  eff^ect  on 
management  interlocks  compliance 
under  the  Depository  Institutions 
Management  Interlocks  Act,  12  U.S.C 
3201-3207  (1962),  the  Savings  and  Loan 
Holding  Company  Act  12  U.S.C.  1730a(i) 
(1982),  or  the  regulations  promulgated 
thereunder,  12  CFR  Part  5e3f  and  12  CFR 
584.9; 

(iv)  A  certification  that  the  insured 
institution  is  eligible  to  file  Application 
H-{e)l-S  because  the  proposed 
reorganization  transaction  satisfies  each 
of  the  conditions  specified  in  12  CFR 
574.7(a)  (1)  and  (2); 

(v)  The  following  information  and 
documents,  but  only  in  the  event  that 
such  information  and  documents  are  not 
included  in  the  Registration  Statement 
or  other  materials  furnished  pursuant  to 
paragraph  (a)(2)(i)  of  this  section — 

(A)  The  information  required  by  Item 
4  of  Application  H-(e)l  relating  to  the 
details  of  the  proposed  transaction; 

(B)  A  statement  as  to  the  reasons  for 
proposing  the  reorganization; 

(C)  The  information  required  by  Item  5 
of  Application  Form  H-(e)l  relating  to 
fees,  commissions  and  expenses; 

(D)  The  information  required  by  Item 
6  of  Application  Form  H-(e)l  relating  to 
regulatory  approval; 

(E)  A  statement  of  capitalization  as  of 
a  recently  practicable  date  that  shows 
the  insured  institution  and  the  holding 
company  on  a  historical  basis,  pro  forma 
adjustments,  if  any.  and  the  holding 
company  on  a  pro  forma  basis; 

(F)  a  description  of  the  business 
intended  to  be  done  by  the  holding 
company  for  the  twelve  month  period 
commencing  with  the  filing  to  the 
application: 

(G)  A  description  of  the  present 
dividend  policy  of  the  insured 
institution,  and  a  description  of  the 
proposed  dividend  policy  of  the  insured 
institution  and  the  holding  company 
subsequent  to  the  reorganization: 

(H)  A  copy  of  any  contracts  or 
agreements  pursuant  to  which  the 
reorganization  is  to  be  accomplished; 

(I)  A  copy  of  the  charier  and  bylaws 
of  the  holding  company;  and 

0)  A  copy  of  any  opinions  of  counsel 
or  revenue  ndings  received  by  the 
insured  institution  or  the  holding 


company  in  connection  with  the 
reorganization. 

(vi)  A  consolidated  business  plan 
using  the  format  contained  in  Thrift 
Bulletin  No (  ,  1989). 

By  the  Federal  Home  Loan  Bank  Board. 
|ohn  F.  Cysaaoi. 

Assistant  Secretary. 

(PR  Doc.  8»-1963  Flled  1-26-89:  8:45  am] 
aaxate  cooc  STss-et-ai 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Alkiiinistration 

21  CFR  Parts  182  and  184 

(Docket  Na  8511-0548) 

Proposed  AffiniiaUuii  of  GRAS  Status 
of  High  Fnidoee  Com  Syrum 

Extension  of  Comnienl  Period 

AOENCV:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 


:  Hie  Food  and  Drag 
Administration  (FDA)  is  extending  for 
90  days  die  period  for  submitting 
comments  on  the  agency's  proposal  to 
affiniUhat  the  use  of  high  favctose  com 
syrap  as  a  direct  human  food  ingredient 
is  generally  recognized  as  safe  (GRAS). 
DATE  Comments  by  April  6, 1969. 
ADOllg«fc  Written  comments  to  die 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FON  FURTHER  MIFORMATION  CONTACT: 
John  W.  Gordon.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration.  200  C  St  SW.. 
Washington.  DC  20204.  202-426-5487. 
SUFFICMCNTARV  WrOWMATION.  In  the 

Federal  RegMer  of  November  7, 1988  (53 
FR  449(M),  FDA  issued  a  proposed  rule 
that  would  affirm  that  the  use  of  high 
fructose  com  syrup  as  a  direct  human 
food  ingredient  is  GRAS.  The  safety  of 
this  ingredient  has  been  evaluated  on 
the  basis  of  six  industry  petitions  and  of 
the  agency's  comprehensive  safety 
review  of  com  sugar,  com  sjrrup,  invert 
sugar,  and  sucrose.  FDA  gave  interested 
persons  until  January  6. 1989,  to  submit 
comments. 

The  agency  received  two  requests  for 
a  90-day  extension  of  the  comment 
period.  The  requestors  stated  that  this 
additional  time  is  needed  (1)  to 
assemble  relevant  information 
conceming  the  GRAS  status  of  other 
varieties  of  high  fhictose  com  syrup  and 
(2)  to  survey  association  members  for 


comments  and  information  about  the 
proposal. 

The  agency  believes  that 
administrative  economy  will  be  served 
by  granting  this  request  and  thus  that 
good  cause  for  extending  the  comment 
period  has'been  shown.  Interested 
persons  will  have  until  April  6, 1969.  to 
submit  comments  regarding  the  GRAS 
status  of  the  use  of  high  fructose  com 
syrup  as  a  direct  human  food  ingredient 

Interested  persons  may,  on  or  before 
April  6, 1969,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the 
agency's  proposal  to  affirm  as  GRAS  the 
use  of  high  fructose  com  syrup  as  a 
direct  human  food  ingredient  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
dociunent  Received  comments  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p.nL,  Monday  through  Friday. 

Dated:  )aniiary  19. 198B. 
John  M.  Taylar. 

Associate  Commissioner  far  Regulatory 
Affairs. 
(FR  Doc.  80-1887  Filed  1-28-88: 8:45  am| 

aaxan  cone  4Ms-st-a 


DEPARTMENT  OF  THE  TREASURY 
bitemal  Revenue  Service 
26CFRPart1 
(EE-1SS-e6, 160-861 

Eadee  and  income  Tame;  401<k) 

Arrangements  Under  tlie  Tax  Reform 
Act  of  1888  and  Nondlealniinalion 
Re<|uii  emenis  for  Employee  and 
SMncwng  cuimaiUBona;  name  nearaig 
on  Propoeed  Reguialions 

AQENCV:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 


;  This  doctunent  provides 
notice  of  a  pubUc  hearing  on  proposed 
regulations  relating  to  cash  or  deferred 
arrangements  described  in  section 
401  (k)  of  the  Intemal  Revenue  Code  of 
1986  and  new  nondiscrimination  rules 
for  employee  contributions  and 
matching  contributions  made  to 
employee  plans  contained  in  section 
401(m)  of  the  Code.  Also  included  are 
sections  402(g).  414(g).  414(s),  415. 416 
and  4979  of  the  Intemal  Revenue  Code 
of  1986. 
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i  TIm  public  hMrii«  «viU  b«  held 
on  TuMday.  March  14.  ISn.  btfinnint 
•I  IftOO am.,  and  continu*.  If  Mcaaaarv, 
at  Dm  mom  tima  on  Wadnaaday.  March 
Si.  198B.  RaquaaU  to  apaak  and  outllnaa 
of  oral  cofnmanU  tlKMild  be  deliverad  or 
maiiad  by  Tuaaday.  February  2&  1M0. 

MMMna:  The  public  bearing  will  be 
held  in  the  LIt&  Auditorium.  Seventh 
Floor.  7400  Corridor.  Internal  Revenue 
BuiUdng.  1111  Cooatltutkw  Avenue. 
NW..  Waahingtoa  DC  The  requaata  to 

rk  and  outlinea  or  oral  commanta 
Id  be  aubmltted  to  the 
Commlasioner  of  Intecnal  Rawme, 
Attention:  CC:CORP:T:R  (EB-ISS-ae  and 
EE-100-80).  Room  4429.  Waahlngton.  DC 
20224. 


OIPAIITMDrr  OF  TNI  MnMOU 


OMmoI 


IT10M  OOMTACTt 
Angela  D.  Wilbum  of  the  Regulationa 
Unit.  OfRca  of  the  Aaaiatant  Chief 
Counael  (Corporate).  Internal  Revenue 
Service.  1111  Conatltution  Avenue.  NW.. 
Wa8hlfl«too.  DC  20224.  telephone  202- 
566-3035  (not  a  toll-free  call). 

aubjact  of  the  public  hearing  is  propoaad 
regulationa  appearing  in  the  Federal 
Raglalar  for  Monday.  August  8. 18M  (SS 
PR  20719). 

The  rulea  of  1 0O1.eOl(aM3)  of  the 
"Statement  of  Procedural  Rules "  (26 
CFR  PaH  601)  shall  apply  with  respect  to 
the  public  hearing.  Penons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulationa 
should  submit,  not  later  than  Tuesday. 
February  28. 1989.  an  outline  of  the  orgal 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  each 
subject. 

Bach  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questloas  from  the  panel  for  tha 
government  and  answers  to  theaa 
questions. 

Because  of  controlled  access 
restrictions  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a-m. 

An  agenda  ahowtng  tha  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  tlie  Conunissioner  of 
Intenial  ReveinM. 
DaiaaCssis. 

Chitf.  RtguhHon  UniL  Auitlant  Chhf  . 
Conimml  (Coqtonlef. 

ini  Doc  W-IMS  FilMJ  l-2ft-«R  8:45  am| 


'  for  PiMte  MssrtnQ  on 


:  Office  of  Surface  Mining 
Radamatioo  and  Enforcement  (OSMRE) 
Interior. 
ACnOM:  Propoaed  rule. 


;  OSMRE  is  announcing  receipt 
of  a  propoaed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977.  The  amendment  is  Intended 
to  revise  the  Pennsylvania  program  to 
be  consistent  with  the  corresponding 
Federal  regulations  pertaining  to  coal 
preparation  plants. 

lliis  notice  sets  forth  the  times  and 
locations  that  the  Pennsylvania  program 
and  the  propoaed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
whidi  interested  persons  may  submit 
written  comments  on  the  revised 
amendment  and  the  procedures  that  will 
be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
BATBS:  Written  comments  must  be 
received  on  or  before  4i)0  pjn.  on 
February  27. 1909.  to  ensura 
consideration  in  the  rulemaking  process. 
If  requested,  a  public  hearing  on  the 
amendment  will  be  held  at  9:00  a.m.  on 
February  21.  isea  Requests  to  present 
testimony  at  the  hearing  must  ba 
received  on  or  before  4^)  p.m.  on 
February  13. 1080. 
AOOMBMU:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Robert ). 
Biggi.  Director.  Harrisburg  Field  Office, 
at  the  address  listed  below.  Copies  of 
the  Pennsylvania  program,  the  revised 
propoaed  amendment  and  all  wrttten 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  revised 
amendment  by  contacting  OSMRE's 
Harrisburg  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Harrisburg  Field 
Office.  Harrisburg  Transportation 
Center.  Third  Floor.  Suite  3C  4th  and 
Market  Streets.  Harrisburg. 


Pennsylvania  17101.  Telephone:  (717) 
782-4036 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 
Record  Office.  Room  5131. 1100  "L" 
Street  NW..  Waahlngton.  DC  2024a 
Telephone:  (202)  343-M02 

Pennsylvania  Department  of 
Environmental  Resources.  Office  of 
EnvironmenUl  Energy  Management 
10th  Floor.  Fulton  Building.  3rd  and 
Locust  Streets.  P.O.  Box  2063. 
Harriaburg.  Pennsylvania  17120. 
Telephone:  (717)  787-4688 

A  public  hearing,  if  held,  will  be  at  the 
Penn  Harris  Motor  Inn  and  Convention 
Center  at  the  Camp  Hill  Bypass  and  U.S. 
Routes  11  and  15.  Camp  Hill 
Pennsylvania. 

MM  mmnmm  tunmumou  contact: 
Robert  |.  Biggi.  Director.  Harrisburg 
Field  Office.  (717)  782-4038. 

ANY 


LBackground 

The  Secretary  of  the  Interior 
conditionally  approved  the 
Pennaylvania  program  on  July  31. 1962. 
Information  regarding  general 
background  on  the  Pennsylvania 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the 
Peimsylvania  program  can  be  found  in 
the  |uly  3a  1962  Federal  Reglslar  (47  FR 
330SO-33083).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  938.11.  938.12.  938.15  and 
938.18. 

n.  Diacuaakwi  of  Amendments 

By  letter  dated  December  5. 1988 
(OSMRE  Administrative  Record  No.  PA 
720).  the  Pennsylvania  Department  of 
Environmental  Resources  submitted  an 
amendment  to  OSMRE  for  approval.  The 
amendment  revises  Chaptere  86. 88  and 
89  of  Title  25  Pennsylvania  Code  to 
cover  coal  preparation  plants  not 
previously  subiect  to  the  provisions  of 
the  Pennsylvania  program.  Rule  changes 
in  these  chapters  are  intended  to  be  no 
lass  effective  than  Federal  rule 
modifications  (52  FR  17724.  May  11. 
1967)  on  coal  preparation  plants  not 
previously  regulated.  The  amendment  to 
become  effective  at  time  of  OSMRE 
approval. 

DL  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSMRE  is  now 
seeking  comments  on  whether  the 
propoMd  amendment  satisfies  tjiS 
applicable  program  approval  criteria  of 


Federal  Register  /  Vol.  54.  No.  17  /  Friday.  January  27.  1989  /  Proposed  Rules 4047 


30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Pennsylvania  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "TON  RMTNCII  MFOfWUTION 
CONTACT"  by  4KK)  p.m.  on  February  13. 
1989.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Pereons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "AfXMCMCt"  by  contacting 
the  person  listed  under  "PON  hmtheh 
INRMMATKM  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADOMCSSCS."  A  written  summary  of 
each  meeting  will  be  made  part  of  the 
Administrative  Record. 

List  of  SubjecU  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 


Date:  January  17. 1989. 
CariCCkMe. 

Assistant  Director.  Eastern  Field  Operations. 
jFR  Doc.  89-1909  Filed  1-26-69: 8:45  am] 

BRJJMQ  COK  4S1».«S4I 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

IHM  Docket  Na  88-597,  RM-84421 

Radio  Broadcasting  SarvlcM;  Preseolt 
VaMay.AZ 

AOCNCV:  Federal  Communications 

CoRunission. 

ACTION:  Proposed  rule. 


:  This  document  requests 
conunents  on  a  petition  by  Prescott 
Valley  Broadcasting  Co..  Inc..  licensee  of 
Station  KIHX-FM.  Channel  292A. 
Prescott  Valley,  Arizona,  seeking  the 
substitution  of  Channel  294C2  for 
Channel  292A  and  modification  of  its 
license  accordingly.  Reference 
coordinates  utilized  for  this  proposal  are 
34-27-32  and  112-21-37. 
DATES:  Comments  must  be  filed  on  or 
before  March  16, 1989.  and  reply 
comments  on  or  before  March  31. 1989. 
ADONESS.  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner  as  follows:  Prescott  Valley 
Broadcasting  Co..  Inc.,  P.O.  Box  26523. 
Prescott  Valley,  AZ  86312. 
FOR  niNTHEII  INrOWMATION  CONTACT 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORINATKNI:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-597.  adopted  November  3a  1988.  and 
released  January  23. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
SU«et.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street.  NW.,  Suite  140. 
Washington,  EM:  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminwf. 

Deputy  Chief.  Policy  and  Rules  Divisiiw. 
Mass  Media  Bureau. 
|FR  Doc  89-1966  Filed  1-2B-89:  8:45  amj 
■NJJNG  COOC  •711-ev4l 


47  CFR  Part  73 

IMM  DocliM  Ho.  88-606,  RM-«434| 

Radio  Broadcasting  Sarvices;  Eureka, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Eureka  Christian  Broadcasting.  Inc.. 
permittee  of  Station  KECU(FM). 
Channel  288A.  Eureka.  California, 
seeking  the  substitution  of  Channel 
288C1  for  Channel  288A  and 
modification  of  its  permit  accordingly. 
Reference  coordinates  utilized  for  this 
proposal  are  40-43-36  and  123-58-18. 

DATES:  Comments  must  be  filed  on  or 
before  March  17. 1969.  and  reply 
comments  on  or  before  April  3. 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  James  J. 
Popham.  Esq..  Hardy,  Popham  &  Wirpel. 
700  Camp  Street  New  Orleans,  LA 
70130. 

POR  PURTMER  INTORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-60a  adopted  November  28. 1988.  and 
released  January  24. 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
SU«et  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
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2100  M  9lrM«  NW..  8«M*  Ma 
WMlili^«ofi.  DC  MmST. 

^viittktmm  of  lb*  Regulatory 
FUxlbiiity  Act  of  1980  do  not  apply  to 
ly*  prooMdiiV. 

MaHrfian  of  tha  pabttc  dMuld  note 
thai  from  tha  lima  a  Notica  of  lYopoaad 
Rula  Making  ia  iaauad  unUl  the  mattar  it 
no  longer  ■ubiect  to  Coraniiatlon 
consideration  or  court  review,  all  ax 
porfe  contacts  are  prohibited  in 
Commiaston  proceedings,  such  as  this 
one.  which  involve  channel  allotmenta. 
See  47  CPR  1.1204(b)  for  rules  governing 
permissible  ex  porta  contact. 

For  Information  regarding  proper  filing 
procedures  for  comments,  sea  47  un 
1.41S  and  1.420 

LM  of  Sybtecta  in  «7  CFK  PM  73 

Radio  broadcasting. 
Federal  Conununicattona  CoaimiMkMi. 


Dtputy  Chmf,  Micy  and  Ruht  Diviaion. 
Mau  Umlia  Bunau. 


IPR  Doc  W-1M7  Piled  1 


MS  ami 


47  cm  Part  7S 


II 


CO 

ootwcv:  Federal  Commmicatkms 
ComniaaioiL 

;  Propoeed  rule. 


:  This  document  requests 
comments  on  a  petition  by  Randall  S. 
lacobson.  Receiver,  licensee  of  Station 
KKDD(FM).  Channel  298A.  Brash. 
Colorado,  seeking  the  substitution  of 
Channel  29aCl  for  Channel  290A  and 
modification  of  its  license  accordingly. 
Reference  coordinates  utilized  for  this 
proposal  are  40-15-39  and  10^-38-IS. 
DATia:  Comments  must  be  filed  on  or 
before  March  17.  lOn,  and  reply 
comments  on  or  before  April  3. 1900. 
AOOnnMO:  Federal  Communications 
Commission.  Washington.  DC  20964.  In 
addition,  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner  ss  follows:  Randall  S. 
lacobaon.  1S10  Mill  Street.  Brush. 
Colorado  10723. 

POA  PUHIMIR  MPONMATIOM  OOMfTACT! 
Nancy  |oyner.  Maaa  Madia  Bureau.  (202) 
034-6630 

wmwxMmmamtn  Bipow— tioii.  This  la  a 
summary  of  Ike  Coenmisaion's  Notice  of 
Proposed  Rule  Makii^  MM  Docket  No. 
88-flOS.  adopted  November  29. 1908,  and 
released  ^noary  24. 19n.  The  full  text 
of  this  Commission  decision  is  available 


for  inspection  and  copytag  dartag 
normal  business  hours  in  the  FCC 
Dockets  Brvidi  (Koea  230).  1«lf  M 
Straat  NW..  WsiMwgto^  DC  TW 
complete  taxi  of  this  dacWaa  may 
be  pmrhiii/  fcvai  llw  CitmmkmkBm'» 
copy  contractors.  Intaniational 
Transcripttoa  Sarvkse.  (MS)  8B7-8i0a 
2100  M  Straat  NW..  Suite  14il 
Washii^toa.  IX:  20087. 

Provisions  of  tha  Regulatory 
Flexibility  Act  of  IfliO  do  not  apply  to 
this  proceeding. 

MaBbars  of  tiM  pabbc  akookl  note 
that  from  Iha  time  a  Notica  of  PropoMd 
Rula  Making  ia  Issued  until  the  mattar  la 
no  longer  sm>(ect  to  Commission 
consideratioa  or  court  review,  all  ex 
part*  contacts  are  prohibited  in 
Commisaioo  procaadings,  such  as  this 
one.  which  Involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  «x  parte  contact 

For  information  regarding  proper  Bling 
procedures  (or  conunents,  sae  47  CFR 
1416  and  1.4aa 

list  of  Sab^ools  ha  47  era  Part  7* 

RmUo  broadcasting. 
Hrfwal  Coaimiwicatiooa  Commiasioa 


Daputf  CN&f.  roUcy  andlLilm  Divhioa. 

MamhtmHoBunou 
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47  CPU  Part  73 


:  Federal  Coaununications 
Coomiaaioa. 
Acnoic  Propoeed  nile. 


r.  This  document  requests 
comments  oo  a  petitioo  by  |acksy  Radio 
Association  to  allot  Channel  2a7A  lo 
Austin  or  Cratheraville.  Indiana. 
Althoagh  petitioner  requested  a 
hyphenalad  allotoient.  tha  proposal 
initially  lacks  sufficient  Information  to 
justify  its  raquaat.  Channel  287A  can  be 
allotted  to  either  oowmunity  conaiatent 
with  the  miaimaB  spacing  requirements 
of  I  73.207(b)  of  Ike  CoaaiBisaioa's  Rulaa. 
Reference  coordinataa  used  for  Channel 
278A  at  Austin  sre  38-44-15  and  85-40- 
14.  Tboaa  for  Crotharavilla  are  38^47-00 
and  86-46-17. 

DATM:  Coaweata  OMttt  be  filed  on  or 
before  March  18. 1088,  and  reply 
comanents  oa  or  bafoia  March  31. 1980. 
AOoaaoOE  Federal  Coomiunicationa 
Commission.  Washington.  DC  20654.  In 


additioe  to  fOtag  comments  with  the 
FCC  bitereated  partiea  shoold  serve  the 
petitioners,  or  their  oooaael  or 
consultant  as  follows:  lackey  Radio 
Assodatloa.  Attn:  James  S.  Brennan. 
6125  Weat  Teadi  St.  Indianapolis.  IN 
40227. 

poa  RNiTMm  aiPoaMATiOM  ootrracrt 
Nancy  )oyner.  Mass  Madia  Boreau.  (202) 
034-0630 

summary  cS  the  Conunission's  Notice  of 
Proposed  Role  Making.  MM  Docket  No. 
ae-aea  adoplad  Novaiiber  sa  1988.  and 
relaaaed  Jaanafy  23. 1988.  The  fuD  text 
of  this  rnmmlttiim  dedatoa  ia  available 
for  Inspection  and  copying  during 
normal  buslneas  hours  in  the  FCC 
Dockets  Bnmek  {JHoam  230).  1010  M 
Stiaet  NW..  WaaU^Hoa.  DC  The 
coiaplale  l*xt  of  tliiB  dacWon  nay  also 
be  purchaaad  froai  tha  Commission's 
copy  contractors.  faitenMtiooal 
Transcription  Service.  (202)  857-3800 
2100  M  Street  NW,  Suite  14a 
Washii^ton.  DC  20037. 

Provisions  of  tha  Regulatory 
Flexibility  Act  of  1980  do  not  apply  lo 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  ellotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420 

list  of  Subiects  la  «7  ere  Part  73 

Radio  broadcasting. 
Federal  Co—wiirationi  Coouninion. 
Sle««KamiMr. 

Deputy  Chief.  Micy  and  Ruht  Diviaion. 
hkut  Media  Buteau. 
|PR  Doc  40-1970  Piled  V-as-M  %M  am) 
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I  Federal  Coraaaanications 
Commission. 
ACnOH:  Proposed  rule. 


r.  This  docuownt  requests 
coBunents  on  a  patitien  filed  by  )ohn 
Keeley.  proposing  the  allotment  of  FM 
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Channel  248A  to  Three  Oaks.  Michigan, 
as  that  community's  first  FM  broadoist 
service.  Concurrence  of  the  Canadian 
government  is  required  for  the  allotment 
of  FM  Channel  248A  at  Three  Oaks  at 
coordinates  41-48-00  and  86-39-00 
There  is  a  site  restriction  3.6  kilometers 
west  of  the  community. 

OATBt:  Comments  must  be  filed  on  or 
before  March  17, 198a  and  reply 
comments  on  or  before  April  3. 198a 

AOOimo:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Doug  Vernier,  1600 
Picturesque  Drive.  Cedar  Falls,  Iowa 
50613,  (Consultant  to  the  petitioner). 


DEPAflTMENT  OF  THE  INTERiOR 


iTWN  contact: 
Kathleen  Scheuerie,  Mass  Media 
Bureau.  (202)  634-0530 

aUPPLBMNTAIIV  IPOWMaTIOII.  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-612.  adopted  November  28, 1988.  and 
released  January  24. 1980.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3aoa 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  CommiMion. 
Sleva  KaniBar. 

Deputy  Chief.  Policy  and  Rules  Division, 
Alass  Media  Bureau. 
|FR  Doc  88-1968  Filed  1-26-89:  8:45  am) 
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■na  nenie{  ffennmiiin  oi  Mania 
nevivwi  nunnam  spwiieii  vwi 

;  Fish  and  Wildlife  Service. 


Interior. 


Notice  of  reopening  of  status 


review. 


r.  The  U.S.  Fish  and  WUdlife 
Service  (Service)  announces  a 
reinitiation  of  the  status  review  for  the 
northern  spotted  owl,  Strix  occidentalis 
caurina.  Comments,  data,  and  new 
information  on  this  species  are 
requested. 

DATtM:  Comments  and  information  on 
the  status  of  the  northern  spotted  owl 
must  be  submitted  by  February  28, 1989. 
AOPWgtKt:  Information,  comments,  or 
questions  should  be  submitted  to  Mr. 
Marvin  Plenert  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  500  NE. 
Multnomah  Street  Suite  1092.  Portland. 
Oregon  97232.  The  information  and 
comments  wiU  be  available  for  public 
inspection,  by  appointment  during 
normal  business  hours  at  the  U.S.  Hsh 
and  Wildlife  Service's  Region  1  Office  of 
Fish  and  Wildlife  Enhancement  at  the 
above  address. 


RM  RMTNCR  PlfOWaiaTIOIl  CONTACT: 
Mr.  Barry  S.  Mulder,  Coordinator, 
Spotted  Owl  Issues,  at  the  above 
address  (503/231-6150  or  FTS  429-6150). 


Background 

The  Endangered  Species  Act  of  1973, 
as  amended,  (Act)  (16  U.S.C.  1531  et 
seq.),  requires  certain  findings  for  any 
petition  to  list,  delist  or  reclassify  a 
species  that  is  accepted  for  review  in 
accordance  «vith  section  4(b)(3)  of  the 
Act.  In  accordance  with  the  Act  the  12- 
month  finding  determines  whether  or 
not  the  action  requested  in  a  petition  is 
warranted  in  light  of  the  Service's  status 
review  and  all  other  scientific 
information  in  its  administrative  record. 

On  December  17. 1987,  the  Service 
made  a  12-month  finding  on  two 
petitions  to  list  the  northern  spotted  owl 
under  the  Act  (52  FR  48552:  December 
23. 1987).  A  finding  was  made  that  a 
proposed  Usting  of  the  northern  spotted 
owl  was  not  warranted  at  that  time.  The 
Service  noted,  however,  that  due  to  the 
need  for  population  trend  information 
and  other  biological  data,  priority  given 
to  this  species  for  further  research  and 
monitoring  would  continue  to  be  high. 


On  May  5. 1988.  the  Sierra  Club  Legal 
Defense  Fund  filed  suit  on  behalf  of  a 
number  of  environmental  organizations 
in  the  U.S.  District  Court  for  the  Western 
District  of  Washington.  Northern 
Spotted  Owl  V.  Model.  No.  C88-5732 
(Wi).  Wash.  1988),  challenging  the 
Service's  finding  on  the  listing  petitions. 
In  an  order  issued  on  November  17, 
198a  the  court  concluded  that  the 
Service's  finding  was  arbitrary  and 
capricious  or  contrary  to  law,  and 
remanded  the  matter  back  to  the  Service 
for  further  review.  In  an  order  issued  on 
January  12, 198a  the  court  granted  the 
Service's  request  to  reopen  the 
administrative  record  for  the  status 
review  and  petition  finding  for  a  period 
not  to  extend  beyond  February  2a  1969. 

In  accordance  with  the  provisions  of 
section  4(b)(1)(A)  of  the  Act  the  Ser\ice 
is  required  to  make  listing 
determinations  solely  on  the  basis  of  the 
best  scientific  and  ccnnmercial  data 
available.  The  Service  believes  that  a 
considerable  amount  of  new  biological 
information  has  been  collected  and 
made  avaUable  since  December  1987 
that  should  be  considered  in  the  review 
of  the  prsent  status  of  the  northern 
spotted  owl. 

The  Service  would  appreciate  any 
additional  or  new  scientific  data, 
comments,  and  suggestions  fix>m  the 
public,  other  concerned  public  agencies, 
the  scientific  community,  industry,  or 
any  interested  party  concerning  the 
biological  status  of  the  northern  spotted 
owl.  Strix  occidentalis  caurina.  The 
Service  is  most  interested  in  any 
information  from  all  sources  about  the 
past  and  present  status  and  trends  of 
both  the  northern  spotted  owl  and  its 
habitat. 

Under  the  court's  order  of  January  12. 
1989,  the  Service  has  until  May  1. 1909. 
to  complete  this  additional  status  __ 

review,  supplement  the  status  review 
report,  and  submit  to  the  court  a  new 
analysis  and  finding  on  the  petition  to 
list  the  northern  spotted  owl  as 
endangered  or  threatened.  As 
authorized  by  the  court,  the  Ser\-ice  is 
announcing  a  public  comment  period  for 
the  purpose  of  receiving  new 
informatiion  and  comments  on  whether 
the  northern  spotted  owl  should  be 
listed  as  an  endangered  or  threatened 
species.  Information  received  on  or 
before  February  2&  1989.  will  be 
considered  by  the  Service  in  making  a 
new  finding  on  the  listing  petitions. 

Author 

This  notice  was  prepared  by  Mr. 
Barry  S.  Mulder,  U.S.  Fish  and  Wildlife 
Ser\ice.  500  NX  Multnomah  Street 
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Suite  len.  Portland  Oi«fon  87232  (SCO/ 
231-61S0  or  pre  42B-6180). 

AtillMirily 

Th«  authority  lor  Ihia  noHoa  la  Iha 
Endangwad  Spadaa  Act  of  1973.  aa 


amandad  Nbi  L  M-Mi.  ar  SteL  IM: 
Pub.  L  04-3S0. 80  StaL  811:  Pub.  L  86- 
032.  82  SlaL  3791:  Pab.  L  88-188. 89  Stal. 
122S;  Pub.  L  87-304. 98  Slat  1411:  Pub.  L 
100-478. 102  Stat  2308  (16  U.S.C  1531  at 


Uated  Januafy  tt.  IMi. 
MantoUHMiH. 

Regional  Dirmctor.  Hagioit  t.  Fkh  and  Wildlife 

Service. 

|FR  Doc  «-20a6  Fitad  l-»-ak  »«•  anl 
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TNa  aadon  of  ttia  FEDERAL  REGISTER 
oontabia  docamami  olhar  than  nilaa  or 
prapoaad  ndaa  8ial  aia  appicable  to  iha 
pubic  Noioaa  of  haaringa  md 

inwaaligaliona.  oommmaa  maetlngt.  agency 
dacWona  and  ndima,  ilntrpitinni  of 
aulhodly.  «ng  of  palttions  and 
appicationa  and  agancy  statementa  of 
o»9anlialton  and  ftineiona  am  examples 
of  documania  appearing  in  ttw  aactioa 

DEPARTMENT  OF  AQRICULTURE 
Offico  of  tho  Socrotary 

RMWMlof  Agricutturai  Advisory 
CoNMMiloo  for  Tfodo 

ilCTlOW:  Notica. . 

Notice  ia  haicby  given  that  the 
Secretary  of  Agriculture,  after 
conaultatioo  with  the  United  States 
Trade  Rqireaentative.  has  renewed  the 
following  advisory  committees: 
Agricultural  Policy  Advisory  Committee 
for  Trade,  and  nine  separate 
Agricultnial  Technical  Advisoiy 
Committees  for  lYade  in:  Cotton.  Dairy 
Products.  Fnitn  and  Vegetables,  Grain 
and  Feed.  Livestock  and  Livestock 
Products,  Oilseeds  and  Products.  Poultry 
and  E^  Sweeteners,  and  Tobacco. 

The  purpose  of  these  committees  is  to 
provide  advice  to  the  Secretary  and  the 
U.S.  Trade  Representative  with  respect 
to  the  trade  policy  of  the  United  States 
pursuant  to  aactioa  135(c)  of  the  Trade 
Act  of  1974  (Pub.  L  83-618).  as  amended 
by  the  Trade  Agreements  Act  of  1979 
(Pub.  L  96-39).  Meetings  of  these 
committees  adtfa  be  open  only  to 
members  of  the  committees  in 
accordance  with  matters  listed  in 
section  552b(c)  of  the  United  States 
Code  unless  otherwise  determined. 

The  renewal  of  such  committees  is  in 
the  public  interest  in  connection  with 
the  duties  of  the  Department  imposed  by 
the  Trade  Act  of  1974,  as  amended  by 
the  Trade  Agreements  Act  of  1979. 

iMued  at  Washington.  DC.  this  19th  day  of 
January  1968. 
|obi|.l>kaalM.|r.. 

Assistant  Secretaij  for  Administration. 
(FR  Doc.  88-1910  Filed  l-a»-«:  8:45  am) 

ICOOCMW-* 


Privacy  Ad  of  1874;  System  Of 


R  Notice  Is  hereby  given  diat 
the  United  States  Department  of 
Agriculture  (USDA)  is  revising  one  of  its 
Privacy  Act  (PA)  Systems  of  Reoonk 
and  is  deleting  two  of  its  PA  Systems  of 
Records  maintained  by  the  Generative 
State  Research  Service  (GSRS). 
BFRCTIVK  OATB  This  notice  will  be 
adopted  widiout  fiirdxer  publication  in 
the  Fsdwal  ff  igiilif  on  March  2a  1988. 
unless  modified  by  e  subsequent  notice 
to  inowporate  public  comments. 
Comments  must  be  received  by  die 
contact  person  listed  below  on  or  before 
Friwuary  27, 1800. 

AOOMasoc  Interested  persons  may 
suboHt  written  comments  to  Stasia  AM. 
Hntcfaiaon,  PA  Goordinatar.  ARS, 
USDA.  Room  331.  Buflding  006,  BARG- 
West  Beltsville.  Mar^and  20705: 
telephone  (301)  344-3K8.  (FTS)  344- 
3928. 

PON  MNfTNBI  MPOHMAIION  OONTACR 
Stasia  AM.  Hutchison,  PA  Coordinator, 
ARS.  USDA.  Roan  331.  Building  005. 
BARC-West  BeltsviUe.  Maryland  20705: 
telephone  (301)  344-3028.  (FTS)  344- 


r:  Office  of  the  Secretary,  USDA. 

ACTNMC  Notice  of  revision  of  Privacy 
Act  Systems  of  Records. 


FMIV  OgtWlMTIOIl  Pursuant 
to  the  PA,  5  U.S.C  552a.  USDA  hereby 
takes  the  following  action: 

LOne  system  of  records  maintained 
by  GSRS  is  being  revised  for  the 
following  reasons: 

USDA/GSRS-1.  'XUirrent  Research 
Information  Systnn."  The  purposes  of 
this  revisicm  to  the  system  of  records  are 
to  (1)  change  the  designation  from 
USDA/SEA-11  to  USDA/CSRS-1:  (2) 
reflect  (nganizational  changes;  (3)  make 
clarifying  stylistic  dianges;  (4)  identify 
changes  in  record  system  location  and 
system  manager  (5)  indicate  the 
authorities  for  maintaining  the  system: 

(6)  add  four  rantine  naes  of  the  rectntls; 

(7)  indicate  that  records  will  be 
retrieved  by  die  name  of  die  co- 
investigator;  and  (8)  indicate  the  project 
information  will  be  maintained  for  2 
years  following  the  termination  of  the 
project 

n.  Two  systems  of  records  maintained 
by  CSRS  are  being  deleted  as  follows: 

(1)  USDA/SEA-8,  "Kographical 
Information— Office  of  Ixdbrmation." 
This  system  is  being  deleted  because 
these  records  are  no  longer  maintained 
by  USDA. 

(2)  USDA/SEA-ia  "Biographical 
Information  on  Mclntire-Stennis 
Cooperative  Forestry  Act  Advisory 


IB.Lyag, 
Secretary. 

Privacy  Act 


Council  Members."  This  qrstem  is  being 
deleted  because  die  rscords  are  no 
longer  retrievaUe  by  a  personal 
identifier. 

A  "Report  on  New  System"  for  eMk 
system  of  mootds.  reqoirad  by  5  U.SX1 
552a(r).  as  impianantad  by  OMB 
Circular  Ar-138i  was  sent  to  the 
Resident  of  the  Senate,  the  Speaker  of 
the  House  of  Rqnesentatives,  and  the 
Office  of  Management  and  Budget  on 
January  17, 1988. 

Signed  at  Wariiingtoii.  DC  on  Jamiaiy  17. 
1989. 


USDA/C8SS-1 


The  purposes  of  this  system  of  records 
revision  ate  to  cliaagB  the  daaiBiation 
from  USOA/SBA-U  to  USDA/CSRS-I: 
reflect  ofganizatioBal  changes;  make 
clarifyiqg  stjtetic  chawgea;  and  identify 
changes  ia  ^  system  location, 
aodiorify  for  maintenmoe  of  the  system, 
routine  uses  off  te  records, 
retrievability.  retention  and  dispoaaL 
and  system  manager. 

The  authtnities  for  maintaining  diis 
system  of  records  are  5  US.C  SOI;  7 
CFR  2.7  and  2.58. 

Use  of  this  system,  as  estaUishedl 
should  not  result  in  infringement  of  any 
individual's  ri^t  to  privacy. 

Access  to  these  records  will  be 
limited  to  USDA  employees  who 
maintain  the  records  and  have  a  need 
for  the  records  in  the  perfonianoe  of 
their  duties  and  subscribers  of  the 
Dialog  Commercial  Database  Network. 

Use  of  this  system  will  have  no  effect 
upon  {Mivacy  aad  other  peraonal  or 
property  rights  of  individuals  or  oo  the 
preservation  of  the  constitutional 
princi(des  of  federalism  and  sqwration 
of  powers. 

Tlie  records  are  stared  in  Government 
office  buildings  or  lodced  offices  and  are 
maintained  ia  file  folders  and  on 
coD^puter  tapea. 

The  revised  system  of  records  wiO  not 
be  exempt  frt>m  any  provisions  of  the 
Privacy  Act 

tJS0A/CSR&>1 


Current  Research  Imormation  System 
(CRIS).  USDA/CSRS. 


BEST  COPY  AVAIUBLE 
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C8R8.  Natiooal  A^icultural  Library 
BuUdiof.  5th  Floor.  10901  BalUmora 
Boulevard.  Beltsvillo.  Maryland  2070S. 


Scientists  listed  on  reeearch  proiects 
entered  into  the  CRIS. 


Research  projects  of  U8DA  agenciee 
and  rsesarch  protects  of  those  ^te 
instituttam  receiving  CSRS 
administered  fends  in  support  of 
resssrrh 


B  US.C  301: 7  CFR  2.7  and  2M. 

This  information  is  made  available  for 
the  documentation  and  reporting  of 
reeearch  activities  conducted  by  USDA 
agencies  and  by  State  institutions 
receiving  CSRS  edministered  funds  for 
research. 


Records  in  this  system  may  be 
discloeed:  (1)  To  subscribers  of  the 
Dialog  Caamardal  Databaae  Network; 
(2)  to  contractors  for  preparation  in  a 
form  that  can  be  entmd  into  the 
computer  (3)  to  the  National  Technical 
Information  System;  (4)  to  reeearch 
scientists  and  Administraton  of  all 
Governmental  agencies  and  affiliated 
institutions  in  connection  with 
information  retrieval  requests  in  special 
subiect  sreas;  (5)  to  the  Department  of 
lustice  when  relevent  and  useful  for  the 
defense  of  suits  sgsinst  the  United 
Slates  or  its  officers  or  for  the  institution 
of  suits  for  the  recovery  of  claims  by  the 
USDA;  (0)  to  an  eppropriate  agency, 
whether  Federal  State,  or  local  charged 
with  the  reeponsibiUty  of  investigstiiM 
or  proeecuting  s  violation  of  law  or  nue, 
regulation,  or  oder  issued  pursuant 
thereto,  when  Information  available 
indicatee  a  violation  or  potential 
violation  of  law,  whethOT  civil  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation, 
or  order  issued  purauant  to  such  statute; 
(7)  in  response  to  s  request  for  discovery 
or  sppearance  of  e  witnees.  to  the  extent 
that  wfhat  is  disclosed  is  relevant  to  the 
■ub(ect  matter  involved  in  a  pending 
iudicial  or  criminal  proceeding  or  in 
response  to  a  lubpoena  issued  in  a 
proceeding  before  a  court  or 
adfudicative  body,  to  the  extent  that  the 
records  requested  are  relevent  to  the 


proceedings;  end  (8)  to  s  congressional 
office  in  response  to  sn  inquiry  from  a 
congressional  office  made  at  the  request 
of  the  individual  to  whom  the  record 
pertains. 


Records  are  maintained  on  computer 
tapes  at  the  U80A  National  Computer 
Center.  Kansas  City. 


Records  can  be  retrieved  by  name  of 
proiect  laader  or  oo-investigator. 


Aooeas  to  this  system  is  limited  to 
USDA  employees  and  subscribera  of  the 
Dialog  ComBMrdal  Database  Network. 
The  computer  files  and  tapes  will  be 
kept  in  e  safeguarded  environnent  with 
eccess  only  by  euthorized  personnel 


Financial  and  classification  records 
are  maintained  indefinitely.  Profect 
information  is  maintained  for  2  yean 
following  termination  of  the  project 


Director.  CRIB.  National  Agricultural 
Library  Building.  5th  Floor.  10301 
Baltimore  Boulevard.  Beltsville. 
Maryland  20706. 


Any  individual  may  request 
information  regarding  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
him  from  the  System  Manager. 


Any  individual  may  gain  access  to  s 
record  in  the  system  that  pertains  to  him 
by  submitting  a  written  request  to  the 
System  Manager. 


Any  individual  may  contest  e  record 
in  the  system  that  pertaina  to  him  by 
submitting  pertinent  written  information 
to  the  System  Manager. 


Information  in  this  system  comes  from 
USDA  research  agencies  and  State 
institutions  receiving  CSRS 
edministered  funds  for  research. 


Privacy  Ad 


USDA/SBA-§ 


The  purpose  of  this  notice  is  to  delete 
this  system  of  records  becsuse  the 


records  are  no  longer  maintained  by 
USDA. 

Privacy  Act  8yslsa>  U8DA/8EA>10 


The  purpoee  of  this  notice  is  to  delete 
this  system  of  records  because  the 
records  are  not  retrievable  by  a  personal 
identifier. 

|FR  Doc  a»-1911  Filed  1-26-80: 8:45  ain| 


Purauant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336. 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  membere  of  the  Colville 
Indian  Reservation  in  Washington  has 
been  materially  increased  and  become 
acute  because  of  severe  and  prolonged 
drought  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  end  is  utilized 
by  membere  of  the  Colville  Indian  Tribe 
for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
membere  of  the  Tribe  %vill  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the        ^ 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs.  United  States  Department  of  the 
Interior,  to  be  needy  membere  of  the 
Tribe  utilizing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  January  17, 1960,  and  shall  be 
made  available  through  May  15, 1989.  or 
such  other  date  as  may  be  stated  in  a 
notice  issued  by  the  USDA. 

Signed  si  Washington,  DC  oo  January  23. 
1889. 
ihONoB  Harts. 

AdmintMlrator.  Agricultural  Stabilization  and 
Conservation  Service. 

(FR  Doc.  80-1977  Filed  1-28-88: 8:45  am| 
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COMMISSION  ON  aVH.  mOHTB 


■no  leoiMV  ornnHC  ■Msnnp 

Notice  is  hereby  given,  pursuant  to  the 
proviskiu  of  the  Rules  and  Regalations 
of  the  US.  Coaunissiaa  on  Qvil  W^ts 
(OCR),  that  a  msetii«  of  the  MiasiBBippi 
Advisory  Coeuaittee  to  the  Commiasioo 
will  ooDvene  at  UIO  pja.  and  adjoom  at 
4A)  pjD.  oo  February  m  1989.  at  the 
Holiday  Inn  (Downtown).  200  E.  Amite 
St.  Jackaoo.  MS  30201.  Tlia  purpose  of 
the  meeting  is  to  discuss  the  status  of 
the  Commission  and  the  recent  Regional 
SAC  Chain  Conference  in  whidi  the 
Mississippi  Committee  was  rqvesoited; 
to  hear  a  report  on  Civil  Rights  progress 
and/or  problems;  and  to  plan  a  project 
for  fiscal  year  1900. 

Persons  desiring  additional 
informatioa.  or  planning  a  presentation 
to  the  Conunittee.  should  contact 
Committee  Chairperson  Leslie  Range. 
(601/352-0161)  or  Bobby  Doctor.  CCR 
staff  at  (202/523^5571).  Hearing 
impaired  persons  who  wiU  attoid  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
Mr.  Doctor  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
purauant  to  the  provisions  of  die  rules 
and  regulations  of  the  Commission. 

Dated  at  WaslunRtaii.  DC  Jamary  17, 1980. 
MaiviaL.|aiikins. 
Acting  Staff  Dmctor. 
(FR  Doa  8»-lMSPHcd  1-88-88;  8:46  am) 


Aganda  «id  NoHea  of 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Qvil  Rights, 
that  the  Wyoming  Advisory  Committee 
to  the  Commission  will  convene  at  10:00 
a.m.  and  adjourn  at  2:00  p.m..  on 
February  18. 1980  at  the  Casper  Hilton 
Inn.  800  North  Poplar,  Casper.  Wyoming 
82801.  The  purpose  of  the  meeting  is  to 
plan  project  activities  for  the  new 
charter  period  and  to  discuss  dvil  rights 
issues  affecting  the  State  of  Wyoming. 

Persons  desiring  additional 
informatian.  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committe  Chairperson,  Donald  Tolin  or 
Philip  Montez,  Director  of  the  Western 
Regional  Division  (213)  894-3437,  (TDD 
213/894-0506).  Hearing  impaired 
persons  who  win  attend  the  meeting  and 
require  the  services  of  a  sign  lan^iage 
inteipreter.  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 


before  the  scheduled  date  of  the 
meeting. 

The  meeting  wiD  be  conducted 
pursuant  to  ^  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  WasUagtao.  DC  fanaary  17, 1988. 

Acting  Staff  Dinclor. 

(FR  Doa  88-19M  FBed  1-28-88;  8:45  am) 
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ACTION:  Policy  statement 


:  The  Department  of 
Commerce  has  established  iotemal 
policies  and  procedures  for  handling  the 
resolution  and  reconsideration  of 
financial  assistance  audits  n^ch  have 
resulted  in  or  may  result  in  the 
estabJishBient  of  a  debt  (account 
receivable)  for  financial  assistance 
awards.  The  procedures  were 
established  to  protect  the  integrity  of  the 
audit  resolution  process,  to  ensure  that 
aggressive  actions  are  taken  to  collect 
die  Government's  clabns.  to  diminate 
the  administrative  burden  of 
continuously  reexamining  settled  issues, 
to  provide  appropriate  doe  process 
safeguards  for  auditees  and  debtors  and 
to  implement  provisions  in  die  Federal 
Clainis  CollectioD  Standards  and  Office 
of  Management  and  Budget  Circular  A- 
50  (Revised).  Audit  PoUowup.  appHcable 
to  the  odlectiaR  of  debts. 


I DATC:  September  26. 1988. 
MMMATION  contact: 

Barbara  L  ^thas.  Director.  Office  of 
Federal  Assistance.  Office  of  Hnance 
and  Federal  Assistance.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avoiue.  NW..  Washington. 
DC  2023a  (202)  377-5817. 
StlPMaiMTAIIV  MRMMATION:  The 
policies  and  procedures  described  in 
this  Notice  apply  to  audit-related  debts^ 
resulting  firom  audits  of  recipients  of 
grants  and  cooperative  agreemmts 
which  have  included  a  notice  of  this 
policy  with  their  audit  report  This 
poUcy  does  not  apfriy  to  procurement 
contracts,  loans,  or  loan  guarantees. 
Eadi  finanrial  assistance  recipient 
(hereafter  die  "auditee")  tint  is  die 
subject  of  an  audit  conducted  by  or  for 
the  Department  shall  have  at  least  two 
opportimities  to  comment  upon  the 
findings  and  recommendations  in  the 
audit  report  and  to  submit  additional 
documentary  evidence  to  suport  the 
auditee's  positions.  Unless  the  Inspector 


General  of  the  Department  detemines 
that  it  is  not  in  the  best  interest  of  the 
Government  to  send  the  ikail  report  to 
the  auditee.  the  auditee  wiH  begivaa  30 
days  from  the  transaiittal  of  the  draft 
audit  report  in  vi^iich  to  sumbit  written 
comments  and  documentary  evidence. 
The  auditee  will  then  be  given  30  days 
from  the  transadttal  of  die  final  aadit 
report  in  which  to  submit  written 
comments  and  documentary  evidence. 
Based  on  review  of  the  comments, 
arguments,  and  evidence  available  at 
the  ejqiiratian  of  this  time  period,  die 
Dqiartment  wiU  make  a  dedsian  OB  the 
actions  it  will  take  as  a  result  of  die 
final  audit  report 

The  Department's  decisions  to 
disallow  costs  under  the  award  and  to 
establidi  a  debt  (and  any  odier 
dedsKMis  oo  nonfinandal  issaes)  will  be 
sent  to  the  auditee  in  an  "Aadit 
Rescriution  Determination**  lettn.  lUs 
letter  will  contain  infomation  on  die 
procedures  to  be  followed  by  the 
auditee  to  appeal  the  Departnenf  s 
dedsioo. 

Hie  auditee  may  appeal  an  Audit 
Rescrintian  Determinatian  that  it  owes 
money  or  property  to  the  Department  by 
submissioan  of  a  written  notice  of  the 
appeal  within  30  days  after  reoept  of  the 
determination  letter,  llie  aoditee  most 
submit  an  explanatian  of  its  dispute 
with  evidence  whidi  supports  its 
position  (or  reference  docanients 
already  submitted  to  die  Department). 
The  infomation  should  be  snmbitted 
with  die  appeal  notice.  This  appeal 
procedure  is  the  last  opportunity  for 
auditees  to  submit  to  the  Department 
arguments  and  evidence  that  dispute  die 
v^dity  of  the  andit^iriated  debt 

The  Department  will  make  the 
decision  on  appeal  of  an  audit-related 
debt  within  30  days  after  receipt  of  the 
appeal  and  on  the  basis  of  the  record 
existing  at  the  expiration  of  the  time 
limit  for  filing  an  appeal  The 
Department  wiO  issue  a  decision  letter 
to  die  aoditee.  The  decision  on  appeal 
shall  be  the  final  decision  of  the 
Department  widi  respect  to  the  amounts 
and  merits  of  die  debt  There  are  no 
other  administrative  appeals  available 
in  the  Department  concerning  this 
matter. 

An  appeal  of  die  Audit  Resolution 
Determination  does  not  pre^-ent  tiie 
establishment  of  the  audit-related  debt 
nor  does  it  prevent  the  accrual  of 
interest  on  the  debt.  If  the  Audit 
Resolution  Determination  is  overmled  or 
modified  on  appeal  appropriate 
corrective  action  will  be  taken 
retroactively.  An  appeal  will  stay  the 
offset  of  funds  owned  by  tiie  auditee 
against  funds  due  to  the  auditee. 
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Dinctotfor  FinantM  and  fMvra/  Asaiatanc*. 
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(DM) 


(OOA)and 


r.  NatioiMl  liwtltuto  of  SUndards 
and  Tadmology  (MIST).  Cominem. 
I  Raqumt  for  comnMnU. 


:  A  Federal  Information 
Prooetaing  Standard  (FIP8)  adopting  the 
Document  Application  Profile  (DAP)  for 
the  OCBoe  Document  Architecture 
(OOA)  and  Interchange  Format 
Standard  ie  propoeed  for  Federal  agency 
uaa.  The  DAP  waa  developed  by  the 
Nattooal  iaetltttte  of  Standards  and 
Technology  Workshop  for  hnplementors 
of  Open  Systems  bteroannection  and  is 
based  oo  an  intematknal  voluntary 
industry  standard.  This  standard  wrill 
bdUtale  the  tntarchangs  of  documents 
among  different  document  systems. 

Prior  to  submissiao  of  this  propoeed 
standard  to  die  Secretary  of  CMutmrr» 
(or  review  and  approval  as  a  PIPS,  it  is 
essential  to  assure  that  consideratioo  Is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpoee  of  this 
notice  is  to  solicit  such  views. 

This  proposed  PIPS  omuins  two 
sectiooe:  (1)  An  aimounuement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenaoe  of  the  standard:  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  a  copy  of  the  technical 
specifications  from  the  Standards 
Coordinator  (ADP).  Technology 
Aillding.  Room  8-04.  NationaTlnstitute 
of  Standards  and  Technokwy. 
Caithersburg.  MD  20880.  telephone  (301) 
075-2818. 

OATK  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  April  27. 
1080. 

AOONeae:  Written  comments  concerning 
the  adoption  of  this  standard  as  a  FIPS 
should  be  sent  to:  National  Instltuto  of 


Standards  and  Technology,  ATTN: 
Proposed  FIPS  fw  DAP/ODA. 
Technology  Building.  Room  B-IM. 
Caithersburg.  MD  20800. 

Written  comments  received  in 
response  to  this  notice  wrill  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspectioa  and  copying  in 
the  Central  Reference  and  Records 
bispection  Facility.  Room  8828.  Herbert 
C  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW..  Washii^on.  DC  20Z3a 

TON  RINfTNM  MraiMATION  OOMTACT: 
Ms.  Frances  H.  Nielsen.  National 
Institute  of  Standards  and  Technology. 
Caithersburg.  MD  20800.  telephone  (301) 
975-330S. 

Dale:  Jaoaaiy  2S,  IMB. 

lai 


Acting  Dinctor. 

Pedaral  infaraatioa  Prooaaaing  Standards 
Pabticationa  (FIPS  PIJBS)  are  iaaosd  by  tfaa 
National  Inatituta  of  Standards  and 
Technology  aflar  approval  by  tlw  Secretary 
of  CoauMtoa  pwaeaat  lo  aactioa  111(d)  of 
the  Psdatal  ftopeily  and  Administrative 
Sarvicas  Act  of  1M0  as  amandad  by  die 
Computer  S«cnrity  Act  of  1987.  Pub.  L 100- 
236. 

Name  ofttandank.  Document 
Application  Profile  (DAP)  for  the  Office 
Document  Architecture  (CX)A)  and 
Interchange  Format  Standard. 

Catagory  of  atimdatd.  Software 
Standard.  Document  Deecriptioo. 
Electronic  Document  bterchaiHe. 

Explanation.  This  Federal  Infonnation 
Processing  Standard  adopte  the  Natiooal 
institute  of  Standards  and  Technology 
(NIST)  Inq>lementetion  Agreement  for  a 
Level  S  Document  Applicatian  Profile 
(DAP)  for  the  Office  Document 
Architecture  (ODA)  and  Interchange 
Format  Standard.  11m  DAP  is  a 
functional  subset  of  the  ODA  standard 
and  facilitates  the  interchange  of 
documente  among  different  document 
systems  by  spediying  the  coiutrainto  on 
document  structure  and  content 
according  to  the  nilas  of  the  ODA 
Standard.  Several  levels  of  DAPi  are 
being  developed  by  the  standards 
community;  level  8  applies  to  "desktop 
publishing"  functionality  used  in 
document  processing  systems. 

Developed  by  international  standards 
organixations,  the  ODA  Standard 
specifies  rules  for  describing  the  logical 
and  layout  structures  of  documente  as 
well  as  rules  for  specifying  character, 
raster,  and  geometric  content  of 
documents,  thus  providing  for  the 
interchange  of  complex  documents.  The 
forms  of  me  interchanged  documente 
may  be  formatted  form  (Le..  for 
presentetion  such  as  printing, 
displaying),  processable  form  (i.e..  for 


further  processing  such  as  editing)  and 
formatted  processable  (La.,  for  both 
presentation  and  further  processing). 
The  ODA  Standard  was  developed 
primarily  by  the  International 
Organization  for  Standardisation  (ISO) 
and  the  Consultative  Committee  on 
International  Telephone  and  Telegraph 
(COTT).  The  Implementation 
Agreement  for  this  DAP  was  reached  by 
vendors  and  users  of  computer  networks 
participating  in  the  NIST  Workshop  for 
Implementors  of  Op«i  Systems 
Interconnection. 

Approving  authority.  Secretary  of 
Commerce. 

Maintenance  agency.  U.S.  Department 
of  Commerce.  National  Irutitute  of 
Standards  and  Technology. 

Croet  index,  a.  International 
Organization  for  Standardization  (ISO) 
8813-1988,  Information  Proceuing — Text 
and  Office  Systems-Office  Document 
Architecture  (ODA)  and  Interchange 
Format  Standard. 

b.  Stable  On-going  Implementation 
Agreemente  for  Open  Systems 
Interconnection  Protocols,  NIST 
Workshop  for  Implementors  of  Open 
Sjrstams  hiterconnection,  to  be 
published. 

Related  documents.  Related 
documente  are  listed  in  the  Reference 
Section  of  the  Document  Application 
Profile. 

Objectives.  The  primary  obfectives  of 
this  standard  are: 

— ^To  promote  interchange  of 
documente  between  systems  of  different 
manufacturers, 

— ^To  fadlitete  the  use  of  advanced 
technology  by  the  Federal  Govenmient. 

— ^To  stimulate  the  development  of 
commercial  producte  compatible  with 
the  ODA  Standard  and  with  the  Open 
Systems  Intercoimection  (OSI) 
Standards. 

— ^To  contribute  to  the  economic  and 
efficient  use  of  document  processing 
system  resources,  and 

— ^To  avoid  the  proliferation  of 
vendor-unique  solutions. 

Applicability.  The  ODA  Docimient 
Application  Profile  (DAP)  is  intended  to 
be  used  by  Federal  Government 
agencies  when  acquiring  document/text 
processing  systems.  This  FIPS  applies  to 
systems  ranging  from  relatively  simple 
wordprocessors  to  more  complex 
document  processors,  such  as  "desktop 
publishing"  systems.  Each  system 
acquired  by  Federal  agencies  shall 
include  appropriate  system-to-DAP  and 
DAP-to-system  traiulatora.  such  that 
incoming  datastreams  are  interpreted 
correctly  and  that  outgoing  datastreams 
are  generated  correctly.  Use  of  the  DAP 
te  independent  of  the  communications 


used  to  transfer  documente  produced  by 
these  systems:  that  is.  the  DAP  may  be 
used  within  the  existing  frtunework  of 
communication  protocols. 

SpecificaUont.  Document  Aiq)lication 
Profile  (affixed). 

Implementation.  This  standard  is 
effective  (six  months  after  date  of 
publication  of  final  document  in  (he 
Federal  Reglslsr).  For  a  period  of  twelve 
(12)  months  after  dM  effective  date, 
agendas  are  permitted  to  acquire 
alternative  software  which  povides 
equivalent  functionality  to  me 
Document  Applicatioo  Profile.  Agencies 
are  encouraged  to  use  tUs  standard  for 
solidtation  proposals  for  new  document 
processing  systems  to  be  acquired  after 
the  effective  date.  This  standard  is 
mandatory  for  use  in  all  solidtation 
proposals  for  new  document  processing 
producte  acquired  twelve  (12)  months 
after  the  effective  date. 

Waiven.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departmente  and  agendes  may  approve 
waiven  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  sudi 
authority  only  to  a  senior  official 
desiffuted  pursuant  to  section  3S06(b) 
of  Title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  wdien: 

a.  Compliance  with  a  standard  would 
adversely  affed  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  finandal 
impact  on  the  operator  which  U  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  ad  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  ad  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  die  standard 
caimot  be  met  Agency  heads  may 
approve  waiven  only  by  a  written 
dedson  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
dedsion.  with  procurement  sensitive  or 
dassified  portions  deariy  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  ^nd  Technology:  Attn:  FIPS 
Waiver  Decisions.  Tedmology  Building. 
Room  B-164:  Gaithenbmg.  MD  20809. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waiven  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affain  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Ragistor. 

When  the  determination  on  a  waiver 
applies  to  the  procuremnet  of  equipment 
and/or  services,  a  notice  of  the  waiver 


determination  nuist  be  pobUsbed  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  sdidation  for  offen  of  an 
acquisition  or.  if  the  waiver 
determination  is  made  after  that  notice 
te  pubUshed.  by  amendment  to  such 
notice. 

A  copy  of  tfie  waiver,  any  supporting 
documents,  the  document  approving  t^ 
waiver  and  any  stqiporting  and 
accompanying  doonnents.  with  such 
deletions  as  &  agency  is  auttiorized 
and  deddes  to  m^ce  under  5  U.S.C 
S52(b),  shall  be  part  of  tfie  procurement 
documentation  and  retained  by  the 
agency. 

Where  to  Obtain  Q^ies.  Copies  of 
diis  publication  are  for  sale  by  die 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce, 
^ringfield.  VA  22181.  When  ordering, 
refer  to  Federal  Information  Processing 

Standards  Publication 

(FIPa>UB ).  and  tide. 

^)edfy  microfiche,  if  desired.  Payment 
may  be  made  by  check,  money  order,  or 
NTIS  deposit  account 
[PR  Doc  8»-19in  Filed  1-26-88;  e:45  am] 
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ffor  vaeonian  ot  rW9  riuyiainnMig 


R  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice  of  proposed  changes; 
request  for  commmte. 


;  The  NIST  is  considering 
removing  the  requiremoite  for 
validation  of  language  processon  for  die 
following  high  level  programming 
language  standards:  FIPS  PUB  68-2. 
BASIC;  FIPS  PUB  109,  Pascal:  and  FIPS 
PUB  125.  MUMPS.  Agendes  requiring 
the  validation  of  language  processon 
compilen  may  specify  £eir  own  testing 
for  conformance,  or  adopt  other 
technioues  for  evaluating  omformance. 

No  dianges  are  planned  for  current 
requiremente  for  validation  of  language 
processon  for  the  following  languages: 
FIPS  PUB  21-2.  COBOL;  FIPS  PUB  60-2. 
Fortran,  and  FIPS  PUB  lia  Ada.  The 
NIST  will  continue  to  condud  validation 
teste  for  language  processon 
implementi^  these  standards.  The  NIST 
also  plans  to  support  validation  of 

language  processon  for  the  

programming  language  C  when  a  FIPS 
for  that  language  is  issued. 

Prior  to  final  action  to  remove  the 
requirements  for  validation  of  language 
processon  for  FIPS  PUBS  68-2. 100,  and 
125,  it  is  essential  to  assure  that 
consideration  is  given  to  the  needs  and 


views  of  manufacturers,  the  public,  and 
State  and  local  govemmente.  The 
purpose  of  this  notice  is  to  solidt  sudi 
views. 

Interested  parties  may  obtain  copies 
of  FIPS  PUBS  88-2. 100.  and  125  from  die 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield.  VA  2216L 

Otaw:  Commente  on  this  proposed 
change  must  be  received  oo  or  before 
April  27. 1080. 


I  Written  commente  cooceming 
this  change  should  be  sent  to:  National 
Institute  of  Standards  and  Technology. 
ATTN:  Validation  of  FIPS  ftogramming 
Language  Processors.  Tedmology 
Building.  Room  B151  Gaidiersbnrg.  MD 
20600. 

Written  commente  received  in 
response  to  this  notice  wiU  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628.  Herbert 
C  Hoover  Building.  14th  Street  between 
Penns^vania  and  Constitution  Avenues. 
NW..  Washington.  DC  2023a 


ITION  OOHTACT: 

Ms.  Mabel  Vickers.  Natkmal  Institute  of 
Standards  and  Teduxdogy. 
Gaithenburg.  MD  20800.  telephone  (301) 
975-3277. 

Aathoiity:  15  VS.C.  27ag-3. 
Raymond  G.  Kattmm, 

Acting  Director. 
Date:  )annary  23. 1988. 

[FR  Doc  88-1909  Filed  1-28-80;  8:45  am] 
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r:  Naticmal  Institute  of  Standards 
and  Technology,  DOC 

ACTION:  Notice  of  request  for  proposals. 


I  The  National  Fire  Protection 
Assodation  (NFPA)  proposes  to  revise 
some  of  ite  fire  safety  standards  and 
requeste  pnqxMals  from  the  public  to 
amend  «dsting  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  partidpation  in  the 
system  used  by  NFPA  to  develop  ite 
standards.  Hie  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  u  being 
undertaken  as  a  public  service:  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 


/  Vol  M.  Ma  17  /  FHtky.  Jmnfy  27.  IflW  /  NoticM 


OAlVft  intcfMtod  pwwHU  mcy  submit 
propoMls  OB  or  btfor*  tbo  ditn  Httad 
with  th*  ■tandards. 


:  Arthur  B.  Cot*.  P&.  Sacrttuv. 
Standards  ConndL  NFPA.  Battafymarca 
Park.  Quincy.  Maasadiusatts  fOaas. 

Arthur  B.  Cots.  PJL  Sacavtarjr. 
Standards  Council,  at  abova  addrasa. 
{n7)  770-3000. 


The  Natiofud  Flra  Prolactlaa 
Asaocladoo  (NFPA)  davalopa  fir*  saftty 
standards  which  ara  known  coUactivaly 
as  tfaa  Nattonal  Flra  Codas.  Padaral 
afandas  fraouantly  usa  thasa  standards 
as  tha  basis  for  davaloping  Padaral 
ragulatioos  coocaminf  tin  safaty.  Often. 
Iha  Offlca  of  tha  Padaral  R*^t*r 
spprovas  tha  incofpontion  by  refsranoa 
of  thaaa  standards  ondar  B  U.&C  5S2(a) 
and  1 CFR  Part  SI. 


Intaraatad  parsons  bit  mboit 
aoMndnsnts.  supportad  by  writtan  data, 
views,  or  arguments  to  Aithor  B.  Cote. 
P.E..  Saoatary.  Standards  CoundL 
NFPA.  Batterymardi  Park.  Qwlncv. 
Massachusetts  022091  lYopoaals  should 
be  submitted  on  forms  available  from 
the  NFPA  Standards  AdminlstratiflB 
Office.  Bach  person  must  indude  his  or 
her  name  and  addraea.  identify  the 
document  and  give  reasons  (or  the 
proposal  Propoaals  raoeivad  before  or 
by  SiOO  Plri  kical  time  on  the  dosing 
date  indkated  will  be  acted  on  by  the 
Committee.  The  NFPA  wiU  consider  any 
propoeal  that  it  raceivaa  on  or  baiore  the 
dale  listed  with  the  standard. 

At  a  leter  date,  each  NFPA  Technical 
Committoa  will  iaaue  a  Technical 
Comaittaa  Report  wkkh  will  incbda  a 
copy  of  writtan  propoaals  that  have 
been  raoeivad  and  an  aooount  of  their 
disposition  by  the  Coouidtloe.  Bach 
parson  who  has  suboaittad  a  writtan 
propoeal  «vill  receive  a  copy  of  tha 
report. 


Dated  laausfy  a.  1 

Acting  uitwctot^ 

NFPA  No.  and  THla— Proposal  doalnt 
data: 
NFPA  1-1007.  Flra  Prevention  Code— 

|uly  14. 1900. 
NFPA  lOH-Proposed.  Home  PorUble 

Flra  Bxtinguishlng  Equipment — April 

7.1000. 
NFPA  12A-10fle.  Halofsnated  Flra 

Bxtinguishlng  Agent  Systems — 

September  IS.  1000. 
NFPA  13-1000.  InstallaUon  of  Sprinkler 

System*— November  10, 1000. 


NFPA  1SD-1000.  Sprinkler  Systems  In 

One-  and  Two-Family  Dwellings  ft 

Mobile  Home*— November  10, 1000. 
NFPA  31-1907,  Oil  Bumfaig  Bquipment— 

July  20, 1000. 
NFPA  38-1007.  Manufactnra  of  Organic 

Coatii«»— July  IS.  lOOa 
NFPA  30-19081  Solvent  Extraction 

Hants    Open. 
NFPA  4B-100Bi  Flra  Protacdon  for 

Laboratories  Using  Chemirsls  ■ 

January  19i  1900. 
NFPA  4»-197S.  Hasardous  ChemkMls 

Data — {uly  14. 1000. 
NFPA  00-1800,  Guide  for  Venting  of 

De{U^tioaaH«t"M»y  ^  ^BSa 
NFPA  00-1000,  Bi^kMion  Prevantkm 

Systama— {annaiy  10.  lOOa 
NFPA  70-1907.  tadnstrial  Marhinaa 

January  19i  1900i 
NFPA  SSB-lOOe.  nwantion  of  Furaace 

Bxploeions  in  Natural  Gaa-Flred 

Multiple  Burner  Boiler  Fumacea— 

September  1.  lOOa 
NFPA  OBD-1000.  Prevantkai  of  Furnace 

Explosions  in  Fuel  Oil-Fired  Multiple 

Burner  Boikr-Fumaoas    September  1. 

1900. 
NFPA  8SE-190S,  Prevention  of  Furnace 

BxpkMions  in  Pulveriied  Coal-Fired 

Multiple  Burner  Boilei^Fumaces— 

September  1. 1000. 
NFPA  flSF-lOOO.  Installatioo  and 

Operation  of  Puhrerind  Fuel 

Systems— September  1. 1900. 
NFPA  171-1000,  Visad  Alartiag 

Symbole  for  General  Public 

FlraaafatyH«ly  14  moi 
NFPA  171-1000,  Firesafety  Symbols  for 
Arcni tactual  and  niigliieeiiug 

Drawti^B— |«iy  li>  IMO- 
NFPA  174-1000,  FIreeefety  Symbols  for 

RIak  Analysis  Dta^ama— July  14. 

1000. 
NFPA  17S-1000,  Symbols  for  Flra 

Ftghtta«  Oparatkme— Jdy  14. 1900. 
NFPA  004M-100B.  C«ride  for  Smoke  and 

Hoat  Venting    |dy  14.  MOO. 
NFPA  200-1006.  Standard  Types  of 

Buikiii«  Cuusb  action    July  14. 1000. 
NFPA  2S»-1000,  holectfon  of  Records- 


July  14. 1000. 
NFPA  2a2AM-190e,  Flra  Protection  for 

Arddvaa  and  Records  Centers— July 

14. 1000. 
NFPA  203-1000.  Test  Mediods  For  Heat 

Ralaaaa  Rates  of  Material*— July  14. 


NFPA  206-1005.  WUdflra  Control— July 

14.1000. 
NFPA  200-1900,  Air  Operations  for 

Forsst  Brash  and  Grass  Fliss    July 

14. 1900. 
NFPA  207-1000.  Telecommunications 

Systems— July  14. 1000. 
NFPA  321-1007.  Qsssificstion  of 

Flammable  and  Combustible 

Uquid*— July  14. 1900. 


NFPA  32SM-1904,  Flra  Hazard 

Properties  of  Flammable  Liquids. 

Gases,  and  Volatile  SoUd*— July  14. 

1000. 
NFPA  327-1907,  Qeaning  or 

Safeguarding  Small  Tanks  and 

Containers— July  IS.  lOOa 
NFPA  320-1007.  Control  of  Flammable 

and  Combustible  Liquids  and  Gases  In 

Manholes  and  Scwars-Jnly  IS,  lOOa 
NFPA  320-1007.  Undarptwnd  Leakage 

of  Flammable  and  Combustible 

Uquids— July  15.  lOOa 
NFPA  a06-100a  Storage  of  Flammable 

and  Combustible  Liquids  on  Ferms 

and  Isolated  CoBstractkm  Protects— 

Open. 
NFPA  403-1000,  Aircraft  Reecoe  and 

Flra  Fighting  Oerrices  at  Airports  and 

HeUports-Octobar  0. 1000. 
NFPA  424M-100e,  Airport/Community 

Emergency  Planning— Odober  0, 1900. 
NFPA  40lM-190e,  Hazardoos  Chemical 

Reactions — July  14. 1900. 
NFPA  502-1007,  Fire  Protection  for 

Limited  Access  Hi^iways.  Tuimels. 

Bridges,  Elevated  Railways  and  Air 

Right  Structures    January  10. 1000. 
NFPA  32SM-1904.  Fire  Hazard 

Properties  of  Flammable  Liquids, 

Gases,  and  Volatile  SoUds--Joly  14, 

1000. 
NFPA  327-1907,  Cleaning  or 

Safeguarding  Small  Tanks  and 

Container*— July  IS,  190a 
NFPA  320-1907.  Control  of  Flammable 

and  Combustible  Uqukla  and  Gases  in 

Manholes  and  Sewers    July  IS.  lOOa 
NFPA  320-1007.  Underground  Leakage 

of  Flammable  Comboaible  Liquids- 
July  IS.  loga 
NFPA  396-1900,  Storage  of  Flammable 

and  Combosttble  Liquids  on  Ferms 

and  Isolated  Constrvction  Proiects — 

Open. 
NFPA  409-1000,  Aircraft  Reecae  and 

Flra  Fighting  Servioee  at  Airports  and 

HeUports-October  0. 1000. 
NFPA  4a4M-100e.  Airport/Community 

bnergency  Plennint— Odober  t,  1900. 
NFPA  491M-1000,  Hezardons  Chemical 

Reaction*— July  14, 1000. 
NFPA  502-1907.  Fire  Protection  for 

Limited  Access  Highways.  Tunnels, 

Bridges,  Eleveted  Railweys  and  Air . 

Ri^t  Stroclures    January  10, 1900. 
NFPA  703-1905.  Fire  Retardant 

Treatments  of  Building  Materials — 

July  14, 1900. 
NFPA  001-1000.  Fedlities  Handling 

Radioactive  Materials— July  14. 1909. 
NFPA  1001-1007.  Fire  Fighter 

Professional  Qualifications— January 

10,199a 
NFPA  1004-1905.  Fire  Fighter  Medical 

Technidans  Professional 

Qualifications— July  14, 1900. 


NFPA  1031-1007,  Fire  Inspector 

Professional  Qualifications— July  14. 

1900. 
NFPA  1033-1007,  Fire  Investigator 

Professional  Qualifications— July  la 

lOOa 
NFPA  1035-1907.  Public  Fire  Educator 

Professional  Qualifications— July  20, 

lOOa 
NFPA  1126-Proposed.  Pyrotechnics  in 

the  Performing  Arts— April  3. 1900. 
NFPA  1401-1900,  Criteria  for 

Accreditation  of  Fire  Protection 

Education  Programs— July  14, 1900. 
NFPA  1003-1005,  Screw  Treads  and 

Gaskets  for  Fire  Hose  Connections — 

July  14. 1980. 
NFPA  lOn-lOOO,  Protective  Qothing  for 

Structural  Fite  Fitting— Odober  2, 

1900. 

(PR  Doc  89-1900  Filed  1-28-80: 8:4S  am] 
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Firo  Cod—:  Raquaat  for 
on  NFPA  Todtnicol 


r:  National  Institute  of  Standards 
and  Technology,  DOC 
action:  Notice  of  request  for  comments. 


r.  The  National  Fire  Protection 
Assodation  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1900  Fall  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service: 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  eny  of  the 
standards  referenced  in  the  notice. 
OATIO:  The  Technical  Committee 
Reports  are  available  for  distribution  on 
January  27, 1900.  Comments  received  on 
or  before  April  7, 1900  will  be 
considered  by  the  respective  NFPA 
Committees  before  final  action  is  taken 
on  the  proposals. 
ADOltfc  The  1000  Fall  Technical 
Committee  Reports  are  available  from 
NFPA.  Publications  Department. 
Batterymarch  Parle  Quincy, 
Massachusetts  02280.  (The  single  copy 
price  is  tSJOO  to  cover  postage  and 


handling.)  Comments  on  die  reports 
should  be  submitted  to  Arthur  E.  Cote, 
P£.,  Secretary,  Standards  Coundl 
NFPA.  Batterymardi  Park,  Quincy. 
Massachusetts  02200. 


ITION  OOHTACR 

Arthur  E.  Cote,  P£.,  Secretary, 
Standards  Council  at  above  address. 
(017)  770-300a 

riwvi 


Standards  developed  by  the  technical 
committees  of  the  National  Rre    - 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  agendes 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  OfiBce  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C  552(a)  and  1 
CFRPartSl. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  of  each 
year.  The  NFPA  invites  public  comment 
on  its  Technical  Committee  Reports. 


Request  lor 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P£.,  Secretary,  Standards  Council 
NFPA,  Batterymarch  Paik,  Quincy, 
Massachusetts  02289.  Commentors  may 
use  the  forms  provided  for  comments  in 
the  Technical  Committee  Reports.  Each 
person  submitting  a  comment  should 
indude  his  or  her  name  and  address, 
identify  the  notice,  and  give  reasons  for 
any  recommendations.  Comments 
received  on  or  before  April  7, 1909  will 
be  considered  by  the  NFPA  before  fiiud 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  Technical 
Committee  Documentation  by 
September  22, 1900.  prior  to  die  Fall 
Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  commentor. 
Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  at  the  Fall  Meeting,  November  IS- 
IS, 1900,  in  Seattie,  WA  by  NFPA 
members. 


Dated  Jaiuiary  23. 1980. 

Acting  Director. 

1000  Fan  Meeting  Tednkal  Conoitta* 
Reports 

(P  =  Partial  revision:  W  =  Wididrawak 
R  =  Reconfiimatioii:  N  »  New;  C  » 
Con^ilete  Revision) 
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v:  Marin*  and  BBtaarliM 

MuMfwiMfit  Division.  OfBoa  of  Ooou 

and  Coastal  Raaouroo  ManageiiMnt 

Division.  National  Ooaan  Sarvioa. 

National  Ooaanic  and  AtBOspkaric 

Administration.  DapartmaBt  of 

Cominarc*. 

ACTMM:  Public  maatiag  ooticm. 


Pwhral 

BatiMrtiM 
[FRDocM-tmnM 


r.  Notios  is  harabjr  flv«i  that 

Ih*  Marina  and  BstuaiiM  Managemant 
Division,  of  tiM  Offloo  of  Ooon  and 
Coastal  Rasourca  Manafamant  (OCRM), 
National  Ooaan  Sarvioa  (N06).  National 
Ocaanlc  and  Atmoapkaric 
Administration  (NOAA).  U^ 
Dapartmant  of  Caaunarca.  wUl  hold  a 
public  maatlns  for  tha  puipoaa  of 
lacalvfa^  LIU— snts  on  tha  ttaft 
Managamant  Plan  (DMP)  prsparwl  on 
tha  propoaad  dssifnation  of  me  Great 
Bay  National  Bstnaila*  Raaaareh 

The  hearing  will  be  held  on  PMday. 
February  17. 1888  at  240  pJD.  at  tha 
Department  of  Fish  and  Gaasa.  Fish  ft 
Came  Headquarter*  Ragioa  S,  37 
Concord  Road.  Durham.  New 
Hampahire. 

The  views  of  inlereeled  persons  and 
organiiationa  on  the  adaqnaqr  of  the 
DMP  are  solicited,  and  may  be 
expressed  orally  and/or  In  written 
statements.  Presentatioas  will  be 
scheduled  In  advaaoe  and  nay  be 
limited  to  a  maximum  of  fhre  (5) 
mlnutea.  The  time  allotment  may  be 
extended  b*io**  i^  mssHng  when  the 
number  of  speaker*  can  b*  d*t*rBtoed. 

All  comments  leoalvd  at  tha  meeting 
will  be  considered  in  the  preparation  of 
the  Final  Management  Ptea 

The  oomnent  period  for  the  DMP  «viU 
cloae  on  Monday.  February  27. 1888.  All 
written  comments  receivad  by  tills 
deadline  will  be  uuusidared  In  the 
preparation  of  the  Final  Management 
Plan.  Copies  of  the  DMP  may  be 
obtained  from  the  Marine  and  Estuarine 
Management  Divistan.  OOoe  of  Ocean 
and  Coastal  Reaooroe  MuMgement. 
NOAA.  1825  Connecticut  Avenue.  NW.. 
Suite  714.  Waehii^tna.  DC  a023S 
(TelephoM:  iuye7>-gl22).  and  the 
Ofnca  of  Stale  llaialng.  2H  Beacon 
Street  Concord.  New  Hampebire  08301 
tTelephone  808/71-1782). 


i(MOSA) 


Notk)*  Is  hereby  given  that  an 
Applicant  has  applied  In  due  form  for  a 
Psrmit  to  take  marine  mammals  as 
authorlsad  by  tha  Marine  Mammal 
Protection  Act  of  1872  (18  Uil.C.  1381- 
1407),  the  Ragnlatkma  Gowaming  the 
Taktag  and  importing  of  Marine 
M«"«"««i«  (BOCFR  Part  218),  dm 
Endangered  Specie*  Act  of  1873  (16 
U  AC  15S1-1644).  and  the  National 
Marine  Flahariea  Sarvloe  regulation* 
■Biwlllahandwikiiifs 


governing  —     ^ —  

pemits  (80  CFR  Puts  nr-ai). 
1.  AppUomtBuAmUmaahal 
WashL^on  State  Museum.  Univeraity 
of  Washington.  Seattle.  Washington 
98196. 
Z  TyjM  ofPumit  Sdantiflc  Research. 
X  Naa»»  and  l^tatbtr  of  Marine 
MammaJs:  Unspedflad  number  of  all 
species  of  marinr  intw«»wi«- 

4.  7>pe  0/ rdka:  Specimens  wiD  be 
taken  as  salvage  Ihmi  dead  animals  and 
may  be  Imported  for  admrtiflc  poipo***. 
&  Location  of  Activity:  Worldwide, 
ft  Arforf  o/i4ctfWry:  8  Years. 
Concurrent  witii  the  publication  of 
this  nottoe  fai  tfie  Fadatal  la^slar.  ttie 
Secratarr  of  CoouMroe  Is  forwarding 
copies  of  this  application  to  the  Marine 
Msuiiaal  rnmmtaeinn  end  iht 
Conmlttoe  of  Sdentiflc  Advioors. 

Written  data  or  viawa.  or  reqoeets  liar 
a  pobbc  hearing  oB  tU*  application 
should  be  anbmitted  to  the  Assistant 
Adnniniatrator  far  Flahsriaa,  National 
Marine  Fleheriaa  Servioak  U.8. 
DepartmsBt  of  Commvoe.  Wa 
DC  2IBSS.  within  30  days  of  ^ 
publication  of  this  notice.  TLoae 
tndividaab  raqnastlng  a  haariB|  should 
set  forth  the  specific  reason*  why  a 
hearing  on  this  particular  api^icatian 
wouldbe  appropriate.  Hm  hokUna  of 
sudi  haariiv  I*  *t  Am  di*cretlon  of  the 
/V>ttt«»i>t  AAwliilMtTatnr  far  Flaharie*. 

All  statements  and  opinloBe  oontahiad 
In  this  application  are  summariea  of 
thoae  of  the  Applicant  and  do  not 
nsceaaarily  reflect  the  view  of  tka 
National  MartMFIalMrla*^     " 
lln 


Highway.  Rm.  733a  Silver  Spring. 

Maryland:  and 
Director.  Southwest  Region.  National 

Marine  Fisheries  Seivioe,  800  South 

Ferry  Street.  Terminal  Island. 

CaUfamia.  90731-7416. 
Dliwrtor.  Nortwaet  Ragioa.  Netloaal 

Marine  Fisheries  Service.  7800  Sand 

P^ilnt  Way.  NE.  BIN  ClSTOa  Seattle. 

Washington  86115-0070; 
Dliactor.  Alaaka  Region.  Natiooal 

Marina  Flaharie*  S*nrta^.a  Box 

1886.  Iun*a«.  Alaaka  88802: 
Director.  Southeast  Region.  National 

Marina  Fisheries  Service.  8450  Koger 

Boulevard.  St  Petersbaig.  Florida 

33702: 
Director,  Northeast  Region.  National 

Marine  Fisheries  Service.  14  Bm 

Street  Federal  Building.  Gloucester. 

Massachusetts  01830; 
Office  of  Management  Authority.  MS. 

Fish  end  Wildlife  Service.  1375  K 

Street  NW..  Room  70S.  Washingtoa 

DC  20006. 
NaacyPeslw. 

Dinctor.  Ofpca  ofPntKttdllmoarcm  and 
Habitat  PngraaiM, 

DaiarOctobvUlina. 

lfc.lkhiBdK.1 

Chiaf.i 
Authority. 

Dstr  November  14.  IflM. 
[FR  Doc  88-19M  Filed  l-a6-a«  M5  an4 


Ataiitant  AdminitmtorforOomia  Sanlcm 
and  CoaataJ  Zone  Managemant 

OalK  laauaiy  IS.  iSHi 


with  the  above  L^, 

for  review  ^  tailaraeled  paraone  la  th* 

following  olBo**: 

OflBo*  of  Protoctad  R**oorce*  and 
Habitat  Propama.  National  Marine 
Fisheries  Service.  1335  East-West 


DinMof 
RMm«HoM^4M) 

On  December  7. 198a  notice  was 
published  In  the  Federal  Kagialar  (53  FR 
48341)  ^t  an  application  had  been  Bled 
by  tha  Riviera  Hotel  2801  &  Las  Vegas 
Blvd..  Las  Vegaa.  Nevada  88108.  for  a 
permit  to  import  and  display  three 
Calif omia  aaa  Uoos  (Zb^yiAtis 
califbmianuM). 

Notice  is  hereby  given  that  on  Jannaiy 
17. 1888,  under  the  authority  of  the 
Marine  Mammal  I^otoctiaa  Act  of  1872. 
as  amended.  (16  U&C  1J61  ataa?-).  end 
aflar  havh«  ooBMldared  all  partiDsnt 
Information  and  facts,  tha  National 
Marine  Fisheries  Sarvioa  daoiad  the 
above  referenced  permit  appHcatioo. 

Documaate  auberitted  In  csnnsrtlnn 
with  the  eppboaiian  are  avattahle  far 
inapactian  tai  te  Oflfae  of  notoctod 
Raaourea*  awl  HriiMnt  PMgnm*.  Room 
7324. 1335  Eaat-Weet  Highway.  Silver 
Sprii«  Maryland  aoeia  For  further 
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infoimation  contact  Georgia  Cranmore 

at  (301)  427-2288. 

NaacjrPHlBB. 

Dinctor,  Offica  of  Protoctad  Raaounxt  and 
Habitat  Prograau. 


Date:  Isnairy  23.  If 
(FR  Doc  8S-1906  FOed  1-20-88: 8:45  am] 


OOMMTTEE  FOR  THE 

TATION  OF  TEXTILE 


TeKBeeandTs 

IkillM 
rsople'i  flepiMilc  of  Cliiiie.  Coiiscllun 

lanuaiy  21, 1988. 

On  page  50277  of  die  Federel  Regiatar 
notice  published  on  December  14. 1988, 
conect  footnote  1  to  read: 

In  Catagoiiea  338-S/33»-S.  all  tariff 
numbos  except  6108.104)0.10, 

eios-ioioais.  oioaiojxus.  eioamooja 

6108.10X0.40. 6108.100)045. 6108.10X)aea 

6108.10j00l66. 

laoHsaiabk 

Coaunitteofortho  laiphaientatioa  ofTaxtUe 

AgnomanlM. 

(FR  Do&  8S-1S90  PUad  l-afr.«8: 8:45  am) 


■nnuis6iwii  ■■  me  unraav  ■winonn 


Janaaiy  a,  ISSSl 

Beginning  on  page  52461.  third 
column,  of  the  Fedanl  Hai^stsr  notice 
published  on  December  28. 1088,  make 
the  following  dianges: 

Change  *'223pt**' to  "223" 
Delete  footnote  ' 
Footnote  8:  delete  6103.42.20.20,  add 
6103  42  an  75.  add  6203.42.20.9a  add 
6211.32A).25 
Footnote  12:  add  420282.3015.  add 

seoi.iaiaoa  add  5eoi.2ix)o.90 

Footnote  17:  add  6203.43.20  Ja  add 
6203.48.10.9a  add  6211.334)0.17 

iRI 


Chairman,  Coamu'ttee  for  the  Implementation 
of  TkxtUe  Agrmtmntt 

(FR  Doc  ae-issi  Fiiad  i-as-aat  8.«  ami 


COMMHTS  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procuremenl  Uet  1999;  AddWon 


r.  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
Handicapped. 
action:  Addition  to  procurement  list 


v:  This  action  adds  to 
Procurement  List  1888  a  commodity  to 
be  produced  by  woricshops  for  the  blind 
or  other  severely  handicapped. 

!  OATI:  February  27. 1988. 

•  Committee  for  Purdiase  From 
the  Blind  and  Odier  Severely 
Handicapped.  Ctystal  Square  5.  Suite 
1107. 1756  lefieraon  Davis  Highway. 
Arli^ton.  Virginia  22202-3508. 
FOR  MRTNM  HMlOMmMION  CONTACTS 
Beveriy  Milkman  (708)  567-1145. 

wurnjommm  ■wmmation.  On 
November  2a  isea  the  Committee  tot 
Purdiase  From  the  Blind  and  Other 
Severely  Handicaqpped  pnblislied  notice 
(53  FR  4786(4  of  pn^NMed  addition  to 
Prociffement  List  188a  wdiich  was 
published  on  November  15. 1968  (53  FR 
46018). 

Comments  were  received  from  a  law 
firm  representing  die  current  oontractor 
for  diis  service.  The  oonunenter 
indicated  that  the  company  had 
previously  received  contracte  for  shelf 
stocking  and  custodial  services  at  the 
Pensacola  Naval  Air  Stetion 
Commissary.  He  related  that  the 
Committee  had  added  the  commissary 
shelf  stocking  service  at  die  base  to  ite 
Procurement  list  about  two  years  ago 
and  that  the  additional  loss  of  the 
janitorial/custodial  contract  which 
repreaente  75X  of  the  custodial  portion 
of  its  current  business  would  be  a  severe 
economic  blow  to  the  oonqMiny. 

The  vsdue  of  the  firm's  contract  for  the 
service  prqioaed  for  addition  repreaente 
about  5.9X  oi  ite  total  annual  sales.  The 
commissary  shelf  stocking  for  the  Naval 
Air  Stetion  in  Pensacola,  Florida,  was 
added  to  the  Committee's  lYocurement 
List  on  October  3a  198a  The  cumulative 
impact  on  the  current  contractor  of  die 
addition  of  both  services  to  the 
Procuronent  List  Is  about  10.8%.  This  is 
not  considered  to  be  serious  adverse 
impact  After  consideration  of  the 
material  presented  to  it  oonneming  die 
capability  of  a  qualified  workshop  to 
provide  this  service  at  a  fair  market 
price  and  the  impact  of  the  addition  an 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
service  listed  below  is  sniteble  for 
IMticureraent  by  the  Federal  Govonment 
under  41  U.S.C  4e-48c  and  41  CFR  51- 
ZA. 


I  certify  that  die  following  action  will 
not  have  a  significant  impact  on  a 
substanttel  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requiremente. 

b.  The  action  will  not  have  a  serious 
economic  Impact  on  any  contractors  for 
the  service  bstod. 

c  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  die  Government 

Auoordingily.  the  following  service  is 
hereby  added  to  Procurement  List  1988: 

Janitorial/Custodial 

Commissary  Store 

Naval  Air  Stetion 

Penaacola.  Florida 

Bewdy  L  Miif. 

Executive  Director. 

(FR  Doc  88-1927  Filed  1-28-89: 8c46  ara| 


Pfocureinent  List  189^ 


I  Committee  for  Purchase  from 
the  Blind  and  Other  Sevoely 
Handicapped. 

action:  Additions  to  and  deletions  from 
procurement  list 


:  This  action  adds  to  and 
deletes  from  Procurement  List  1988 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

W-tCTlWE  date:  February  27. 19ea 
ADONCSS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicanied.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  222D2-350a 

RM  HmTHBI  MPOMMATMM  CONTACT: 

Beveriy  Milkman  (703)  557-1145. 
SUmJEMENTARV  MFOMSATION:  On 

September  la  October  7  and  November 
2a  196a  the  Committee  for  Purchase 
From  the  Blind  and  Other  Severely 
Handicapped  published  notices  (53  FR 
38091.  39497  and  47850)  of  proposed 
additions  to  and  deletions  from 
Procurement  List  198%  which  was 
published  on  November  15. 1988  (53  FR 
46018). 

Additions 

No  commente  were  received 
concerning  the  proposed  additions  to  the 
Procurement  list  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workships  to 
produce  the  oomniodities  and  provide 
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Um  mtvIom  at  •  fair  market  prica  and 
impact  of  tha  addittons  on  tha  cuitant  or 
moat  racaot  oootractora,  tha  Coounittaa 
hat  datanninad  that  tha  commoditiaa 
and  aarvicaa  Ustad  balow  ara  suitabla 
for  procurament  by  tha  Padaral 
Govammant  undar  41  US.C  4e-46c  and 
41 CFR  51-2A 

I  cartify  that  tha  following  actions  will 
not  hava  a  significant  impact  on  a 
mbatantlal  numbar  of  •aaall  antitiaa.  Tha 
maior  factor*  coosidafad  for  this 
cartiflcation  wara: 

a.  Tha  actions  will  not  laault  in  any 
additional  raporting.  racordkaaping  or 
other  compliance  requiramants. 

b.  The  actions  will  not  hava  a  serious 
economic  impact  on  any  contractor*  for 
the  oommoditla*  and  sarvicas  listed. 

c  The  actions  will  raault  in 
authoriiing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procursd  by  the  GovammanL 

According,  the  following 
oommodities  and  sarvicea  are  hereby 
added  to  Procurament  List  1960: 

ComatodibM 

Table.  Coffee 
710B-00-139-7S7S 
7106-00-139-7801 
(Requirements  for  Zone  1  only) 
Table.  End 
7106-00-139-7806 
(Requirements  for  Zona  1  only) 
Table,  Lamp 
7106-00-139-7600 
(Requirements  for  Zone  1  only) 

Servfbes 

Grounds  Maintenance.  Air  Route  Traffic 
Control  Center.  Auburn.  Washington 

Grounds  i^intenance  and  Sprinkler 
System  Maintenance.  Building  6480. 
Bdwarda  Air  Force  Base.  Cahfomia 

lanitorial/CustodiaL  Social  Security 
Administration.  Operatioos  Building. 
Third  and  Fourth  Floor*.  6401  Security 
Boulevard.  Baltimoca.  Maryland 


After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-«8c  and  41  CFR  51- 
2A 

Accordingly,  the  following  services 
ara  hereby  deleted  from  Procurement 
List  1989: 
Furniture  Rehabilitation  at  the  following 

k)cations:  Alius  Air  Force  Base. 

Oklahoma.  La  wton.  Oklahoma 

indudli^  Fort  SiU 
Oklahoma  Qty.  Oklahoma,  phis  28-mila 

radius,  including  FAA  and  Tinker  Air 

Force  Base.  San  Antonio.  Texas,  plus 


40-mile  radiua.  Wichita  Palls.  Texas. 

including  Shappard  Air  Pocoa  Baaa 
gavariy  U  MgkaMi. 
BMtcudv  Dinctor. 
(FR  Doc  «-iaa  Pttsd  l-a-M:  SMS  an| 


r.  Committee  for  Purchase  fkom 
tha  Blind  and  Other  Ssfveraly 
Handkappad. 

ACnOM:  Propoeed  additions  to  and 
deletions  from  procurement  list 

8U—nrr  The  Committee  has  received 
propoaals  to  add  to  and  delete  from 
Procurament  List  1089  a  commodity  to 
be  produced  and  sarvicea  to  be  provided 
by  wofkshops  for  tha  blind  and  odier 
severely  handicapped. 

Comments  Must  Be  Received  oo  or 
Before:  February  27. 1089. 
AOOM96:  Conmittaa  for  Pnrchase  tnm 
the  Blind  and  Other  Severely 
Handicappad.  Crystal  Square  5.  Suite 
1107, 1755  leffsrsoo  Davia  Highway. 
ArUngton.  Virginia  22202-3509. 
MM  mnMOR  MPOHMATIOH  OOHTMTt 
Bit  Alley.  )r.  (706)  567-1146. 
911111— n  ST  ■ronMaTinirThil 
notice  is  pufaUshad  pursuant  to  41  U3.C 
47(aK2)  and  41  CFR  51-2A  Its  purpose  is 
to  provide  intaraatad  persons  an 
opportunity  to  submit  comments  on  the 
poeeible  impact  of  the  propoeed  actions. 

AdiBtiaaa 

If  the  Committee  approvas  the 
propoeed  additions,  all  entitiee  ol  the 
Federal  Government  will  be  required  to 
procure  the  coounodity  and  sarvicea 
Ustad  below  from  workshops  for  the 
blind  or  other  severely  handicappad. 

It  is  proposed  to  add  tha  foikrwing 
commodity  and  servlcee  to  Procurement 
List  1009.  which  waa  pnbliabad 
November  15. 1996  (53  PR  46016): 

Coounodity 

Cuahion.  Seat.  Vehicular 
2540-00-631-6946 

Servicm 

Brick  loin!  Cleaning.  Andersonville 
National  Historic  Site.  Andersonville. 
Georgia 

lanitorial/CustodiaL  Waterways 
Experiment  Station.  Vicksbiug. 
Mississippi 

MiaofUmii^  and  Related  Servicea, 
Internal  Revenue  Service.  Western 
Regioa  Seattle.  Washington 

Reproduction  Service.  Headquarters. 
VS.  Marine  Corpa,  Clarendon  Square 
OfBos  BnildiM.  3083  Wilson 
Boulevard.  Armtgton.  Virginia 


It  Is  proposed  to  delete  the  following 
services  from  Procurement  List  1989. 
which  was  published  November  15. 1988 
(53  PR  48016): 
Commissary  Warriiouae  Service, 

Maxwell  Air  Force  Base.  Alabama 
Commissary  Warehouse  Service,  Scott 

Air  Force  Base,  Illinois 
BavariyUMftmsa. 
Bx9attiv9  Dinctor. 
(PR  Doc  W-iaa  PUad  l-as-aat  846  ami 


DCFARTMENT  OF  0CFIN8C 


Of  Mo  AfHiy 


Amiy  Sdanoa  I 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Conmittae  Act 
(Pub.  L  OS-MS).  anDoanoament  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Coaunittee:  Aimy 
Science  Board  (ASB). 

Aitaf  ofhteeting:  13-14  February 


rfme:  0630-1700  hours  each  day. 

Pibcar  Alexandria,  Viiginia. 

>4««ndb;  The  1989  Anny  Sdence 
Board  Summer  Study  of  Intemetional 
Cooperatioa  and  Data  Bxchanga  to 
Enhance  die  Anny's  Technology  Base 
will  hold  its  first  meeting  et  US.  Army 
Materiel  Command  Headquarters, 
Alexandria.  VA.  The  purpoee  of  this 
meetins  is  to  validate  the  plaimed 
scheduM  of  this  study  and  to  review  the 
current  status  of  the  Army/DoD 
international  technology  propam.  The 
tentative  achadule  includes  regular 
monthly  meetings  and  daU  gathering 
field  trips  to  European  and  Par  Eastern 
nation*.  This  meeting  will  be  open  to  the 
public.  Any  interested  person  may 
attend,  appear  before,  or  file  statemenU 
widi  the  committee  at  the  time  and  hi 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer.  Sally 
Warner,  may  be  contacted  for  further 
Informatimi  at  (202)  896-6000/7046. 

gdlyA.Wsnsi; 

Adminitntivt  Officer.  Army  Sdenca  Board. 


(PR  Doc  W-1882  FUad  1 


a:4SaiB| 


iktwif  ScMnoc 


In  accordance  with  section  10(aH2)  of 
the  Federal  Adviaory  Coaunittee  Act 
(Pub.  L  02-463).  announcement  is  made 
of  the  following  Committee  Meeting: 


F«d«al 
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Naae  of  the  Committae:  famy 
Sdenee  Board  (ASB). 
Dalm  of  Meeting:  15-16  February 


TIoMrOOSO-USO  hours.  15  February 
(Open),  1SS0-14S0  hours,  (Ooeed),  14S0- 
1700  hogrs,  (Opan),  06SO-120Oho«n,  16 
Fefaraaiy  (Open). 
Place:  The  Pentagon.  Washington.  DC 
i4jendl(ir  The  Army  Sdenoe  Board  Ad 
Hoc  Subgroup  on  Anny's  Tedmology 
Base  Strategy  for  the  lOOO^s  will  hcrid  its 
first  meeting.  Subjects  to  be  discussed 
are:  Hm  Army  Tedmology  Base  Master 
Plan,  the  current  management  structure 
and  investment  strategy  for  the  Aimy 
Tech  Base.  Advanced  Tedmology 
Transition  Demonstrators  (ATTD's)  in 
the  Aimy.  results  of  the  Board  of  Army 
Sdenee  and  Tedmology  (BAST)  study 
on  Strategic  Technologies  for  die  Army, 
and  Technology  Base  management 
within  the  Army  Materiel  Command 
(AMC).  The  open  portions  of  die 
meeting  are  oipea  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  stetemento  with  the 
committee  at  die  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  CMBcer.  Sally  Warner, 
may  be  contected  for  furtiier 
informatton  at  (202)  695-3039/7046. 
SaDyA-WsHMr. 

AdminiMtretive  Officer.  Aimy  Science  Board. 
[FR  Doc  »-iaas  Filed  l-26-«8;  8:45  am] 


DEPARTMENT  OF  ENERGY 


r.  Department  of  Energy  DC^ 

:  Record  of  Decision,  ^)ecial 
Isotope  Separation  Project  (SIS). 


R  Hie  DOE  has  dedded  to 
proceed  with  the  construction  and 
operation  of  the  SIS  production  facility 
using  the  Atomic  Vapor  Laser  Isotope 
Separation  (AVLIS)  tedmology  and  to 
select  die  Idaho  National  Engineering 
Laboratory  (INEL)  a*  the  location  for  the 
SIS.  The  DC^  ha*  prepared  dds  Record 
of  Decision  (ROD)  pursuant  to 
regulations  of  die  Council  on 
Environmental  Quality  (40  CFR  Part 
1506)  and  Implementing  Procedures  of 
the  Department  of  Energy  (52  FJt  47662. 
Dec  15. 1967). 

KM  WRTMOR  MPOMMTION  CONTACTt 
Dr.  Ralph  G.  Ughtner,  SIS  Program 
Office,  DP-7.  US.  Department  of  Energy. 
Waddngton,  DC  20645. 


The  DOB  has  dedded  to  proceed  widi 
die  constiuction  and  operation  of  die 
SIS  prododkm  facility  usii«  die  AVLIS 
technotogy  and  to  seled  die  Idaho 
National  Rnginaaring  Laboratory  (INEL) 
as  die  location  for  the  SIS.  The  INEL  is 
located  approximatriy  45  miles  west  of 
die  Gty  of  Idaho  Falla.  Idaho.  Site 
preparation  activities  for  the  SIS 
production  fadUty  will  be  initiated  as 
soon  as  practical;  however,  significant 
plqnrical  construction  of  die  Sfe 
production  plant  will  not  be  initiated 
until  suooeasfnl  results  of  AVUS  plant 
performanoe  verification  testing  at  die 
Lawrence  livermore  National 
Laboratory  (LLNL)  are  obtained. 

Basis  far  Dadsioa 

In  determining  to  proceed  to  construd 
and  operate  the  AVUS  SIS  facility.  DOE 
has,  in  compliance  with  tlw  National 
Environmental  Polii^  Act  (NEPA)  and 
ito  inqilementing  regulations,  weij^ied 
the  programmatic  need  for  the  SIS 
fadfity  against  it*  environmental  and 
other  cost*.  DOE  has  considered:  (1)  The 
te<^nolc^  and  production  alternatives 
to  die  SIS  Project:  (2)  die  potential 
environmental  consequences  of 
constructing  and  operating  die  9S 
Project  at  alternative  sites;  and  (3)  No 
Action.  Le^  to  not  construd  the  SIS 
facility.  Note  that  present  practice  fat 
the  production  of  weapon-grade 
Plutonium  would  continue  irrespective 
of  whether  or  not  die  SIS  facility  is 
constructed  and  operated. 

During  the  period  between  January 
and  March  1906,  DOE  conducted  a 
process  readiness  review  for  the 
purpose  of  desigoating  a  preferred  laser 
isotope  separation  tedmology  for  the 
SIS  facility.  TUs  culminated  a  several 
year  process  in  which  DOE  investigated 
potential  non-reactor  based  processes  to 
adjust  isotopic  contente  of  idutonium. 
Subsequent  to  a  NEPA  review,  DOE 
selected  the  AVLIS  process  as  the 
preferred  technology  because  it  was  the 
only  technology  ready  to  proceed  to  the 
de&utive  plant  design  phase. 
Devdopment  of  AVUS  technology  Is 
proceeding  at  an  acceptable  pace  at 
LLNL. 

Regarding  production  alternatives, 
only  the  SIS  production  facility  can 
provide  the  necessary  contingency, 
technological  diversity,  and  flexiUlity  in 
meeting  approved  neeids  for  nudear 
ddense  materials.  None  of  the  weapon- 
grade  Plutonium  production  alternatives 
to  the  SIS  Project  was  considered  a 
reasonable  alternative  to  the  lYoposed 
Action,  as  none  would,  eidier  separatdy 
or  in  combination,  provide  the  required 


contingency,  tedmological  diversity, 
and  flradbiUty. 

The  DOE  had  previoualy  designated 
die  INEL  as  die  preferred  dte  for  die  SIS 
production  facility  because  it  would 
provide  diversification  of  plutonium 
processing  sites  and  a  favorable  labor 
climate.  In  deciding  to  proceed  with  the 
selection  of  die  INEL  for  die  SIS  tadlity. 
DOE  has  considered  and  evaluated  in 
the  FEIS  the  potential  environmental 
consequences  of  locating  the  project  at 
each  of  diree  locations:  die  INEL;  die 
Hanford  Site  near  Ridiland. 
Waahfatgtoii:  and  the  Savamiah  River 
Plant  (SRP)  near  Aiken.  South  Carolina. 
The  primary  differences  in  potential 
environmental  consequences  associated 
widi  locatii^  die  SIS  Projed  at  die 
alternative  locations  are  related  to 
fadan  that  indude  the  geographic  and 
demographic  area  sunaunding  eadi 
location  and  the  origins,  destinations, 
and  transport  distannes  for  SIS 
materials  and  waatea.  While 
quantitative  difierenoes  in  potential 
exposures  and  riaks  do  exist,  none  was 
found  to  be  dearly  siqitnor  from  am 
environmental  perspective.  The  FQS 
indicates  that  operation  of  the  plant  at 
any  of  die  three  alternative  sites  will  not 
pose  serious  threata  to  the  environment 
or  puUic  health  and  safety,  nor  give  rise 
to  significant  adverse  socioeconomic 
consequences. 

The  No  Action  alternative  does  not 
meet  i»ogrammatic  requiremente  as  it 
requires  a  continued  exdusive 
dependence  for  new  nudear  defense 
materials  on  production  reactors  that 
are  more  than  35  years  old.  whose 
continued  operation  at  hi^  power  and 
availability  cannot  be  assured.  While 
the  present  practice  of  recycling  and 
recovery  of  weapon-^ade  friutonium 
form  retiremento  or  scrap  wUl  continue 
to  be  a  major  source  of  recycled 
weapon-grade  materiaL  it  does  not 
provide  a  omtingent  c^iability  for  die 
production  of  new  matoiaL  if  required. 

BackgnHad 

The  DOE  in  accordance  widi  the 
Atomic  Encagy  Act  of  1964.  as  amended, 
and  in  subsequent  legislation,  is 
reqxmsible  for  developing  and 
mwinfainii^  tiiB  Capability  to  produce 
special  noiSear  material  and  other 
materials  required  for  defense  programs 
of  the  United  States.  The  nation's 
stodqiile  of  weapon-grade  plutonium 
physically  resides  in  weapons  held  by 
the  Department  of  Defense  or  in  DCX 
inventories  assodated  with  nuclear 
material  and  nuclear  weapons 
production,  processing,  and  storage. 
AimuaUy,  dw  Resident  approves  a 
document  entided  the  Nuclear  Weapons 
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Stockpile  Memorandum  (NWSM)  which 
take*  into  account  the  inventory  of 
existing  special  nuclear  material  and 
other  nuclear  materiala.  including 
weapon-grade  plutonium.  and  eets  forth 
the  futura  conpoaition  of  the  nuclear 
weapons  stockpile  required  to  defend 
the  United  States.  The  approval  of  the 
NWSM  by  the  President  and  tha 
sul>sequent  authorization  and 
appropriation  of  funds  by  Congress 
constitute  the  legal  authority  and 
mandate  for  DOB  to  produce  the 
specified  types  and  quantities  of  nuclear 
defense  materials  and  weapons  and  to 
maintain  the  facilities  and  capabilities 
to  do  so. 

To  fuUUl  its  reapoosibilities,  DOE 
require*  contingency  in  its  production 
capability,  tedmological  diversity,  and 
flexibility.  Contingent  capabiUtv  or 
capacity  i*  ***ential  to  ensura  that 
approved  needs  for  defense  nuclear 
materials  can  be  met  without  beiiu 
dependent  on  any  single  facility.  Ine 
age  of  the  present  DOB  fadUtias 
require*  that  a  prudent  level  of 
contingent  prodoctioo  capability  be 
initiated  now  so  that  fotura  approved 
requirements  can  be  met  Taamological 
diversity  will  help  ensura  productioo 
capability  that  is  not  depoident  on  a 
single  tedmology  which  would  be 
susceptible  to  interruptioa  or  fdradoaora 
by  generic  issues  asaodatad  with  that 
technology,  such  as  those  incurred  by 
DOE'S  current  total  reliance  on  reacton 
for  producing  nuclear  defense  material*. 
Flexibility  in  DOB"*  productioo  of 
deftnaa  nuclear  material*  is  alao 
required  to  provide  an  alternative 
source  of  weapon-grade  plutonium  whan 
then  an  competing  demands  for  tritium 
and  plutonium  production  from  the  same 
production  reactors  or  when  approved 
requirements  for  weapon-grade 
plutonium  may  incnasa  rapidly  and 
extend  beyond  the  capability  of  the 
existing  sources. 

During  the  last  several  years,  the  DOE 
has  investigated  potential  nonreactor- 
based  processes  to  adjust  the  isotopic 
content  of  plutonium  which  does  not 
meet  weapon-grade  spedflcations  (e^.. 
fuel-grade  plutonium)  to  provide 
plutonium  meeting  weapon-grade 
spedflcatioas.  in  aooordanoa  with  tha 
Coafarano*  Report  for  FY  1987  Energy 
and  Water  Development  Appropriation* 
Act*  (Public  Law  99-141).  DOB  reviewed 
the  AVUS  procea*  being  developed  by 
LLNL  and  ttie  Molecular  Laser  Isotope 
Separation  (MLIS)  process  under 
development  at  the  Los  Alamoa 
National  Laboratory  to  establish  the 
readiness  of  these  two  processes  for 
deployment  and  to  select  the  mora 
suitable  praces*  (or  a  poaaible 


production  facility.  In  March  1986.  DOE 
prepared  an  Environmental  Asaeaament 
(DOB/BAr0299)  to  evahiata  the 
diffeianca*  in  potential  impacts  between 
the  AVUS  and  MLIS  tacfanologies. 
DOB"*  Finding  of  No  SigniflGant  Impact 
iaauad  in  April  198B  ooochided  that 
although  than  wera  quantitative  and 
qualitative  differenoe*  batwaan  the 
proceeee*.  no  *igniflcantly  different 
environmental  impact*  exlated  between 
the  two  proce**e*  and  thu*.  *election  of 
an  SIS  procea*  for  focu*lng 
development,  demonetratloo.  and  deaign 
of  a  potential  productkm  plant  was  not  a 
maior  Federal  actkm  significantly 
affecting  the  environment  PoUowi^ 
this  review.  DOE  selected  the  AVLB 
process  as  the  preferred  technology  for 
the  SIS  Project  and  in  October  1986. 
published  its  Notice  of  Intent  to  prepara 
an  EIS  for  siting,  constructing  and 
operating  a  propoeed  SIS  plant  baaed  on 
the  AVUS  process  technology  (61 FR 

397(0). 

A*  to  fUlow-up  to  the  tachnlcal 
raartinaa*  review  oonductad  in  early 
1986.  DOB  Inltlatad  a  dedaloo-making 
prooaaa  that  included  a  site  evaluation 
team  to  identify  a  prdanad  site  for  SIS 
plant  dadgn  oonatderatloiis.  The  site 
evahiatioa  team  oonaidered  such  criteria 
as  project  coat  and  achadule: 
environmental,  safety,  and  health 
impacts;  human  reaourcas  and 
workload:  and  sodoeconomic 
considerations.  Based  on  the  findings  of 
the  site  evahiatloo  team.  DOE 
des^inated  die  INEL  aa  the  preferred 
aite. 

D(%  conducted  an  extended  pobUc 
scoping  process  (Oct  1988  to  March  2. 
1987)  uid  held  two  pubbc  scoping 
hearings  during  this  scoping  period  (06 
oral  oommentariea.  44  exhibits,  and  99 
written  submittals  wera  received  by 
DOB).  A  Draft  Environmental  Impact 
Statement,  Special  leotope  Separation 
Project,  Idaho  National  Engineering 
Laboratory.  Idaho  PoIIm,  Idaho  {jDO&l 
EIS-0ia8D)  was  iaauad  and  a  Notice  of 
Availability  was  published  in  the 
Fedstal  Raglstar  on  February  19. 1988 
[59  FR  S032].  Mora  than  1500  copies  of 
the  Draft  EIS  wera  distributed  to 
membera  of  Congress,  state  and  Federal 
agendas,  and  concerned  individuals. 
DOE  provided  a  OO-day  public  review 
period  on  the  Draft  EIS.  between 
February  19. 1988.  and  April  a.  1988. 
that  included  six  days  of  public  haerings 
and  generated  504  oral  oommentariea. 
808  exhibits  and  SO  written  submlttala. 
DOB  than  issued  and  distributed  mora 
than  2100  o^es  of  the  Final  BIS  Jn  early 
December  1988.  The  EPA  Notice  of 
Availability  of  the  Final  BIS  was 
published  in  the  Federal  Ragialar  on 


December  18. 1988  [53  FR  50668].  DOE 
has  considered  and  responded  to  the 
concerns  of  the  public,  state  and  federal 
offldals  that  were  raiaed  throughout 
these  public  raview  periods  by  making 
cKat^g—  or  providing  additional  detail  to 
relevant  portions  of  Vol.  1  of  the  FEIS 
and/or  making  spadflc  reaponses  in 
Vol.  2.  Public  Comments  and  Req>onse*. 
In  addition.  DOB  haa  oonaidered  all 
comment*  received  on  the  Final  BIS  in 
the  preparation  of  this  Record  of 
Decision.  DOB  will  continue  to 
ooordinate  with  interested  members  of 
die  public  and  state  and  federal  ofBdals 
throughout  the  implementation  of  its 
decision. 

Ahemathrea  Coosidared 

As  described  in  the  Final 
BnrironatKital  Impact  Statement, 
Special  leotope  Separation  Project 
Idaho  National  Engineering  Laboratory. 
Idaho  Pall*.  Idaho  (DOB/EIS-013e). 
November  1988,  D(^s  pretetred 
alternative  is  to  conatract  and  operate 
the  SIS  fadlity  at  the  INEL  DOE  has 
considered:  (1)  The  technology  and 
production  idtemativea  to  the  SIS 
Project  (2)  the  potential  environmental 
oonsaqoences  of  ooQstrocting  and 
operating  tfie  SIS  Projad  at  alternative 
sites;  and  (3)  No  Action,  La.,  to  not 
coostnict  the  SIS  facility.  Preaant 
practice  for  the  production  of  weapon- 
grade  plutonium  would  oootinoe 
iireapectlve  of  wfaadier  or  not  the  SIS 
fodUty  is  constructed  and  operated. 

In  formulating  the  Propoeed  Action, 
DC%  oonsiderea  two  major  categories  of 
altetnatlvea.  Theee  categories  of 
altemativea  wera  technokigy 
altanativea  to  AVUS  and  production 
altemativea  for  weapon-grade 
plutonium.  The  recovery  and  recjrcling 
of  existing  weapon-grade  phitonium 
from  retired  weapons  and  acceleration 
of  scrap  recovery,  while  not  true 
alternatives  to  production,  wera  also 
evaluated. 

Because  of  fundamental  technical 
consideration*,  cost  or  the  need  to  carry 
out  extensive  research  and  development 
programs,  only  the  MLIS  process 
merited  further  consideratioo  as  an 
alternative  to  the  AVUS  process.  As 
discussed  under  "Background"  in  this 
Record  and  Decision,  subsequent 
technical  evaluations  in  response  to  a 
Congressional  request  conduded  that 
only  the  AVUS  process  was  technically 
raady  to  proceed  to  the  definitive  plant 
deaign  phase. 

None  of  the  weapon-grade  plutonium 
production  alternatives  to  the  SIS 
Project  was  considered  a  reasonable 
alternative  to  the  Proposed  Action,  as 
none  would,  either  separately  or  in 
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combination,  provide  the  required 
contingent,  technological  diveraity, 
and  fl«dbiUty.  The  production 
alternatives  considned  in  die  FEIS 
induded  increased  blending,  use  of  a 
new  fuel  lattice  in  the  reacton  at  the 
SRP.  restart  of  the  N-Reactor  at  the 
Hanford  Site,  converaion  of  the 
Washington  Nudear  Projad  Unit  1.  and 
construction  and  operation  of  a  New 
Production  Reador. 

The  Special  Isotope  Separation 
Projad  would  process  DOE  oumed  fuel- 
grade  plutonium  into  weapon-grade 
plutonium  using  the  AVUS  and 
supporting  chemical  processes.  The 
AVUS  process  uses  precisely  tuned 
visible  laser  light  to  selectively  ionize, 
or  exdte.  spe<^c  plutonium  isotopes 
into  a  vapor  stream.  The  ionized 
plutonium  isotopes  are  then  separated 
from  the  plutonium  isotope  of  interest 
Chemical  processes  are  required  to  (1) 
prepare  the  AVUS  plutonium  feed  for 
processing,  remove  ameridum-241.  and 
cast  plutonium  metal  into  forms  that 
meet  AVUS  proceasing  requirement*; 
(2)  recover  and.  if  required,  purify  the 
AVUS  phitonium  product*;  and  (3) 
recover  and  procea*  die  AVUS 
*eparated  byproducts. 

Construction  and  operation  of  the  SIS 
production  fadlity  at  any  of  the  three 
alternative  sites  would  require  a  Laser 
Support  Facility  whidi  would  houae  the 
laaer  system,  a  Plutonium  Processing 
Buildii^  a  stand-alone  storage  vault 
and  other  support  facilities. 
Construction  and  operation  of  die  SIS 
Projed  would  be  integrated  with 
existing  support  and  waste  management 
facilities  at  the  alternative  sites 
considered.  The  atmospheric  emissions, 
liquid  effluents,  cmd  solid  radioactive 
and  nonradioactive  wastes  resulting 
from  operation  would  be  essentially  the 
same  at  eadi  of  the  alternative  sites. 
Operation  of  the  SIS  Projed  at  any  of 
the  alternative  sites  considered  would 
require  the  transport  of  plutonium  feed 
and  product  material  and  the  transport 
of  TRU  waste  and.  potentially,  SIS 
generated  by-product  material  The 
quantities  of  material  to  be  transported 
would  all  be  the  same  except  for  the 
transport  of  plutonium  feed  material  that 
would  vary  based  on  the  amount  of  feed 
material  already  located  at  eadi  of  the 
alternative  sites  considered.  Although 
there  are  different  distances  involved  in 
the  transport  of  materials  and  different 
distances  with  respect  to  the  release 
point  of  SIS  radiological  emissions  to 
the  atmosphere  relative  to  offsite 
populations,  neither  the  total  transport 
risks  nor  the  potential  offsite  population 


exposures  are  significantly  different 
among  alternative  SIS  sites. 

The  use  of  land  areas  for  the  projed 
would  neither  impad  critical  ecolc^cal 
habitats  and  habitats  of  endangered  and 
threatened  spedes  nor  impad  known 
archaeologiciBl  or  historic  resources.  All 
atmospheric  releases  during 
construction  and.  operation  would  be 
well  below  prescribed  environmentaf 
standards  and  wastes  generated  during 
construction  and  operation  would  be 
minimized  and  managed  in  accordance 
with  applicable  environmental 
requirements,  bi  addition  to  a  spectrum 
of  potential  high-consequence  acddents 
wUch  were  analyzed,  a  severe  facility 
acddent  was  considered  in  the  EIS.  llie 
severe  facility  acddent  which  is 
considered  to  be  a  bounding  impad 
analyei*  meeting  the  CEQ  criteria  stated 
in  40  CFR  1502.22.  has  a  estimated 
probability  of  occurrence  of  less  than 
1 X 10-6  per  year.  Calculated  offsite 
consequences  for  the  severe  acddent 
are  only  a  small  fraction  of  the  25  rem 
criteria  used  by  the  U.S.  Nudear 
Regulatoiy  Commission  in  the  siting  of 
commerdal  nudear  readon  (10  CFR 
100). 

The  No  Action  alternative  is  a 
continuation  of  present  DOE  weapon- 
grade  plutonium  practice  which  indudes 
the  production  of  weapon-grade 
plutonium  through  blending  of  fuel-grade 
plutonium  with  newly  produced 
plutonium  of  higher  tiian  weapon-grade 
plutonium  and  tiie  continuation  of 
recovery  and  recyde  of  existing 
weapon-grade  plutonium.  These 
practices  would  continue  irrespective  of 
whether  or  not  DOE  constructs  and 
operates  the  SIS  Project 

Environmentally  Preferable  Ahemathre 

The  No  Action  alternative  is 
considered  the  "environmentally 
preferable  alternative."  Extensive 
analysis  of  the  environmental 
consequences  assodated  with  the  No 
Action  alternative  is  presented  in  other 
EISs  which  are  referenced  in  the  SIS 
FEIS,  sections  2.4  and  4.4.  The 
environmental  consequences  associated 
with  the  construction  and  operation  of 
the  SIS  Projed  would  not  occur  with  the 
No  Action  alternative.  Consequences  of 
the  construction  and  operation  of  the 
SIS  Project  although  well  within  all 
applicable  environmental  requirements, 
would  include  utilization  of  previously 
disturbed  and  undisturbed  land  areas, 
habitat  and  wildlife  loss  or 
displacement  and  small  unavoidable 
population  and  occupational  exposures 
to  radioactive  and  nonradioactive 
materials.  Although  the  No  Action 


Alternative  is  the  environmentally 
preferable  alternative,  it  does  not  meet 
programmatic  requirements  for 
technological  divenity.  contingency, 
and  flexibility  in  meeting  approved 
needs  for  nuclear  defense  materials.  For 
the  three  siting  alternatives  for  the 
construction  and  operation  of  the  SIS 
facility,  the  analysis  in  the  FEIS 
indicated  that  none  was  deariy 
environmentally  superior  to  the  others. 

ftfitigatioa 

DOE  has  considered  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  construction 
and  operation  of  SIS  at  tiie  INEL  In 
proceeding  with  the  construction  and 
operation  of  the  SIS  production  facility. 
EOE  is  commitied  to  complying  with  all 
applicable  *tate  and  Federal 
environmental  requirements  and  to 
mitigation  measures  required  by  DOE 
policy,  law  or  regulation,  as  discussed  in 
the  OS.  For  example,  DOE  will  replace 
the  Freons  used  in  the  laser  electronic 
packages  with  other  acceptable 
dielectric  coolants  as  soon  as  they  are 
available  from  commerdal 
manufadurera  in  order  to  minimize 
impacts  on  stratos|4ieric  ozone 
depletion.  Until  such  substitutes  are 
available,  ongoing  engineering 
development  to  fiulher  reduce 
emissions,  such  as  chillers  and 
condensation  systems  to  reduce  Preon 
evaporation  during  refiirbishments  and 
vapor  recovery  systems  for  recycling 
will  be  employed. 

Definitive  design  and  operation  will 
continue  to  emphasize  waste 
minimization  practices  and  ensure  the 
segregation  of  mixed  and  hazardous 
wastes.  Definitive  design  and 
administrative  controls  «vill  also  ensure 
that  only  nonradioactive  and 
nonhazardous  liquid  effluents  are  ' 
discharged  to  the  environment  The 
INEL  will  take  all  necessary  measures  to 
ensure  that  SIS  hazardous  and  mixed 
wastes  are  handled  and  managed  in 
accordance  with  all  applicable 
requirements  of  the  Resource 
Conservation  and  Recovery  Ad  (RCRA) 
and  the  Idaho  Hazardous  Waste 
Management  Act.  Best  management 
practices  to  reduce  fugitive  dust 
emissions  and  erosion  (such  as 
utilization  of  road  base  material  and 
application  of  suppressants,  routing  of 
surface  water  runoff  to  temporary 
holding  basins),  and  spill  prevention 
measures  during  construction  (induding 
adherence  to  a  Spill  Prevention.  Control 
and  Countermeasures  (SPCC)  plan  and 
provision  for  washdown  areas 
surrounded  by  berms  or  channels  for 
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control  of  inadvertent  nmolf)  will  be 
implemented.  A<yierenoe  to  an  SKC 
plan  and  compUanoe  with  all  applicable 
requirements  of  RCRA  and  tiie  Idaho 
Hazardout  Waste  Management  Act  will 
also  be  ensured  during  operation  of  the 
SIS  production  facility. 

Periodic  inspections  of  excavations  by 
a  professional  paleontologist  will  also 
be  implemented  to  determine  the 
significance  of  any  paleontologies! 
resources  encountered  and  any  need  for 
potential  mitigation  measures.  Disturbed 
areas  not  affected  by  SIS  operation 
would  be  revegetated.  Admlnistrativo 
measures  intended  to  mitigate 
environmental  consequences  include 
independent  monitoring  agreements 
funded  by  DOE  between  DOB  and  the 
State  of  Idaho  and  DOB  and  Idaho  State 
University  as  a  means  of  verifying 
DOB'S  environmental  monitoring  data: 
DOB'S  safety  analysis  program 
conducted  in  accofdanoe  with  DOB 
Orders;  monitoring  programa  to 
demonstrate  compliance  with  radiation 
protection  standards  and  DOE  policies; 
and  emergency  praparadneas  planning, 
training  and  coordination  with  state  and 
local  officials  to  respond  to  emergencies 
on  or  outside  the  INEL. 

Conch  istiwi 

The  DOE  has  weighed  the 
programmatic  need  to  proceed  with  the 
construction  and  operation  of  the  SIS 
facility  against  its  potential 
environmental  consequences  and,  after 
consideration  of  the  benefits  and 
impacts  of  alternatives  as  analysed  in 
the  Pinal  BIS.  comments  received  on  the 
EIS,  and  the  anticipated  benefits  and 
costs  associated  with  the  proposed 
action  and  its  alternatives,  has  decided 
to  proceed  with  the  construction  and 
operation  of  the  SIS  facility  at  the  INEL 
To  ensure  that  the  environmental 
consequences  of  the  SIS  Pro|ect  are 
minimized.  DOE  has  committed  to 
pursue  mitigation  measures  during 
construction  and  operation  that  have 
been  or  will  be  incorporated  into  proiect 
planning,  and  will  continue  its 
interactions  with  Federal  and  State  of 
Idaho  regulatory  agendas  to  ensure  that 
actions  are  implemented  in  accordance 
with  this  Record  of  Decision  and  in 
compliance  with  all  applicable 
regulatory  requirements. 

lMu«d  al  Waahington.  DC  tliis  IMh  day  of 
lanuary.  1989. 
Dooaa  ntipatiicfc. 

Under  Secretary.  US  Department  of  Energy. 
|FR  Doc  W-1982  Filed  1-a6-99(  ftM  anl 
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schedule  as  baaed  upon  and  identical  to 
the  transmission  service  rates  in  Dodcet 
No.  ER82-379^4na 

Comment  date:  January  2B,  190B.  in 
accofdancoe  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 


R  Economic  Regulatory 
Administration  Department  of  Energy. 

action:  Notice  of  Order  Amending 
Authorization  to  Import  Natural  Gas 
from  Canada. 


r  The  Economic  Regolatory 
Administration  (BRA)  of  the  Departinent 
of  Energy  (DCS)  gives  notice  that  it  has 
issued  an  order  amending  a  KAchigan 
Consolidated  Gas  Company  (MdiCon) 
authorization  to  import  natural  gas  from 
Canada.  The  order  issued  in  ERA 
Docket  No.  8e-6e-NG  autfiorizes 
MichCon  to  import  up  to  50,000  Mcf  per 
day  and  a  total  of  14.248  MMcf  over  a 
thiee-year  period  beginning  January  23. 
1980.  for  the  exchange,  on  an  equivalent 
Btu  basis,  of  natural  gas  for  ethane. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  tfie  Natural 
Gas  Division  Docket  Room.  3P-0S0. 
Forrestal  Ehiilding.  1000  Independence 
Avenue.  SW..  Washington.  DC  20685. 
(202)  S88-0478.  The  dodcet  room  in  open 
between  the  hotirs  of  8:00  a  jn.  and  4:30 
pjn.,  Monday  through  Friday,  except 
Federal  hoUdays. 

lawMd  in  Washli^ton.  DC  January  19, 
1989. 

CoMtaMaLlacUsy. 
Acting  Director.  Office  ofFuek  Programa. 
Economic  Regulatory  Adminiatratioa. 
(FR  Doc  89-198S  Piled  1-M-88C  »49  am) 
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QuH  Stalaa  UMItoo  Co.,  ol  aL;  EtoeMc 

Rata,  SnMril  Pown 
manocKing  uwcmw 

Tal(e  notice  that  the  following  filings 
have  been  made  wnth  the  Commission: 

1.  Golf  States  UtiHtiee  Coaqiaiiy 
(Docket  Na  BR80-17l-aoo| 
January  IS,  1989. 

Take  notice  that  on  December  19. 
1988.  Gulf  States  Utilities  Company 
(GSU)  tendered  for  fiUng  the  198S  rate 
schedule  for  transmission  service  to  the 
City  of  Lafayette,  Louisiana.  In  ito  filing 
of  December  10, 1988  GSU  states  that  it 
had  previously  filed  this  rate  schedule 
with  the  Louisiana  Public  Service 
Commitaion.  GSU  describes  the  rate 
levels  contained  in  the  1985  rate 


a.Nantahala 


AUgy 


(Docket  Na  ER89-ia8-oei4 
January  11 1989. 

Take  notice  that  on  December  9. 1988. 
Nantahala  Power  *  Light  Coaipany 
(Nantahala)  tendered  for  filing 
computations  showing  the  calculation  of 
the  cost  for  the  period  July  1. 1987  to 
June  sa  1988  ntiUziog  the  billing  format 
resulting  from  the  New  Fontana 
Agraement  (NFA).  the  1971 
Apportionment  Agieeaent  as  modified 
by  the  FERC.  and  the  1971  Power 
Purchase  Contract  with  TVA. 

Comment  data:  January  28, 1088.  fai 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notica. 

S.  kma  Public  Sarvioe  Coapany 

(Docket  Na  BRa9-189-000l 
January  17, 1988. 

Take  notica  that  Iowa  Public  Service 
Company  on  January  5. 1988.  tendered 
for  filing  an  executed  Firm  Capacity 
Sales  Agreement  dated  Augoat  18, 1988, 
whereby  Iowa  PnbUc  Sarvioa  Company 
(IPS)  will  supply  Intarstata  Pofwer 
Coaipany  (IPW)  with  firm  elactric 
capacity  and  aaaodatad  energy, 
commencing  May  1. 1988  and  ending  on 
October  31. 1908.  IPS  requests  that  the 
n^gotiatad  Agreament  be  made  effisctive 
as  of  May  1, 1988. 

Comment  date:  January  30. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Taaipa  Elactric  Company 

(Docket  Na  ER8»-188-000| 
January  17, 1989. 

Take  notice  that  on  January  5. 198a 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filhig  a  Letter  of 
Commitment  providing  for  the  sale  by 
Tampa  Electric  to  Seminole  Electric 
Cooperative  (Seminole)  of  85  megawatts 
of  capacity  and  energy-  Tampa  Electric 
states  that  the  Letter  of  Commitment  is 
submitted  as  a  supplement  to  Service 
SchediUe )  (negotiated  interchange 
service)  under  the  existing  agreement 
for  interchange  service  between  Tampa 
Bectric  and  Seminole,  designated  as 
Tampa  Electric  Rate  Schedule  Fere  No. 
22. 

Tampa  Electric  proposes  an  effective 
date  of  January  1. 1980  for  the 
commitment  of  capacity  and  energy,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 
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Copies  of  the  filing  have  been  served 
on  Saminola  and  the  Florida  PuUic 
Service  Commission. 

Comment  date:  January  30. 1980.  in 
acoordanca  with  Standard  Paragraph  B 
at  the  end  of  diis  notice. 

lb  InahP  Wnwi—  lamip^ f^y 
(Docket  Na  ER8»-ia7-00(q 
January  17, 1988. 

Take  notice  diat  on  January  4. 1988, 
Idaho  Power  ConqMny  tendered  for 
filing  in  complianoB  with  tfia 
Commission's  Order  of  October  7. 1978, 
a  summary  of  sales  made  imder  tibe 
Company's  1st  Revised  FERC  Electric 
Tarifi^  Vohmie  Na  1  (Siqiersedes 
Original  Vohnne  No.  1)  during 
September  and  October  1988,  along  with 
cost  Justification  for  the  rate  chaiged. 
This  filing  includes  the  fdlowing 
supplements:  Utah  Power  ft  U^t 
Con^Mny,  Supplement  No.  79;  Sierra 
Pacific  Power  Company.  Supplement 
No.  79;  Pacific  Power  ft  lig^t  Company. 
Supplement  Na  28;  Portland  Genovl 
Electric  Company.  Siqiplement  No.  61; 
Montana  Power  Company.  Supplement 
No.  50;  Washington  Water  Power 
Con^Mny.  8n|q)lement  No.  50;  Soudiem 
California  Ediaon  Company.  Supplonent 
No.  44:  Pacific  Gas  ft  Electric  Company. 
Supplement  Na  34;  Puget  Sound  Power 
ft  Light  QMnpany,  Siqq>lement  No.  35. 

Comment  date:  January  30. 1980.  in 
accordance  with  Standard  Paragrafrii  E 
at  the  end  of  diis  notice. 

8.  New  Vorii  Stale  Bbctaic  ft  Gaa 
CoqMwatiaa 

(Docket  Not.  ER88-80B-O0a  ERflS-SaO-OOOj 
January  18. 1988. 

Take  notice  that  on  January  8, 1988. 
New  York  State  Elactric  ft  Gas 
Corporation  (NYSEG)  tendered  for  filing 
supplemental  information  requested  by 
die  Commission,  after  finding  the 
agreement  between  NYSEG  and  GPU 
Service  Corporation  {CXM)  hx  die 
interchange  of  excess  energy  (Docket 
Na  BRa8-608-000)  and  ttw  ammdment 
to  NYSEG's  agreements  with 
Connecticttt  L^t  and  Power  Company. 
Central  Hudaon  Gas  ft  Electric 
Corporation,  and  die  New  Yoric  Power 
Authority  for  the  sale  of  short-term 
energy  (Dodiet  No.  ER88-520-000)  were 
deficient  with  respect  to  the 
Commission's  Regulations. 

NYSEG  requests  diet  Uie  OO-day  filing 
requirements  be  waived  and  that  June  1. 
1988  be  allowed  as  the  effective  date  of 
die  filing  in  Docket  No.  ER88-508-000 
and  that  January  1. 1988  be  allowed  as 
the  effective  date  for  the  filing  in  Dodiet 
No.  ER88-520-O0a 


Comment  date:  January  30, 1980.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  diis  notice. 

7.  Oidnw  Power  Coqiaralion 

(Docket  Na  (989-111-000) 
Januaiy  19, 1988. 

On  December  3a  lOOa  Oxbow  Power 
Corporation  (Applicant),  of  333  Ehn 
Street,  Dedham.  MA  02028.  sabmitted 
for  filing  an  apidication  for  certification 
of  a  fedlity  as  a  qualifying  cogeneration 
facility  pursuant  to  f  282.207  of  die 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  tiqiping-cycle  cogeneration 
facility  wiU  be  located  in  Nordi 
Tonawanda,  New  Yoric.  The  facility  will 
consist  of  an  extraction/condensing 
steam  turbine  generator  and  a  coal  fired 
boiler.  Thermal  eneigy  recovoed  frtim 
the  facility  will  be  used  for  industrial 
processes  in  die  Occidental  Chemical 
Corporation  plant  adjacent  to  the 
facility.  The  electric  power  production 
capacity  of  the  facility  will  be  SSJOBO 
KW.  The  primary  aource  of  energy  will 
be  bituminous  coal  Construction  of  die 
facility  is  scheduled  to  begin  April  1980. 

Comment  date:  Thirty  £iys  from 
publication  in  the  Fadaial  Kagistar.  in 
accordance  with  Standard  Paragn^h  B 
at  the  end  of  this  notice. 

8.  Bonneville  Padfic  Cotporatian 
[Docket  Na  (^85-644-001) 
Januaiy  19, 19ea 

On  December  28, 1988,  Bonneville 
Pacific  Onporation  (^iplicant).  of  257 
East  200  Soudi.  Suite  #80a  Salt  Lake 
Qty.  Utah  84111.  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualiiiying  cogeneration 
facility  pursuant  to  1 292.207  of  die 
Commission's  regulations.  No 
determinatiqp  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  tcqiping-cycle  cogeneration 
facility  wUl  be  located  in  Santa  Maria. 
California.  The  facility  will  consist  of  a 
combustion  turbine  generator  and  a  heat 
recovery  steam  generator.  Thermal 
energy  recovered  from  the  facility  will 
be  used  in  vegetable  blanching  process 
and  food  refrigeration.  The  net  electric 
power  production  capacity  will  be  8500 
lew.  The  primary  oieigy  source  will  be 
natural  gas.  Construction  of  the  facility 
commenced  Mardi  1988. 

By  order  issued  February  11. 1988.  the 
Commission  granted  cvtification  of  the 
facility  as  a  cogenerati<Mi  facility  (34 
FERC  62319). 

The  recertification  is  requested  due  to 
a  change  in  the  ownership  of  the  facility 
from  Santa  Maria  Associates  to 
Bonneville  Pacific  (Corporation  and  an 


increase  in  capacity  from  7483  KW  to 
8500KW. 

Commatt  date:  Thirty  days  from 
publication  in  the  Fadsnl  Ra^ss,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

t.  SoudMm  CaHfonia  Edison  Coapany 
(Docket  No.  EKaB-lTa-OOiq 
Januaiy  19. 1989. 

Take  notice  that  on  January  13. 1988. 
Southern  California  Edison  (Edison) 
tendered  for  filing  the  Edison- Vernon 
LADWP  Firm  Transmission  Service 
Agreement  (Agreement)  wUdi  has  been 
executed  by  Edison  and  the  (Sty  of 
Vernon,  Califomia  (Vernon). 

Under  the  Agreement  Edison  agrees 
to  make  firm  transmission  service 
available  to  Vernon  from  February  1. 
I960  through  May  31. 1988,  during 
certain  hours,  for  Vernon's  LADWP 
capacity  and  associated  energy.  Ediaon 
will  be  providing  firm  transmission 
service  for  up  to  30  megawatts  of 
capacity  and  associated  energy. 

Copies  of  diis  filing  were  served  upon 
die  Public  Utilities  Commission  of  die 
State  of  Califomia  and  die  Qty  of 
Vernon.  (California. 

Comment  date:  January  27, 1988,  in 
accordance  with  Standard  Paragrafrii  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motian 
to  intervene  or  protest  with  die  Federal 
Bneigy  Regulatory  Comnrissioa  825 
Nordi  Opitol  Street.  NB..  Washington, 
DC  20428.  in  accordance  widi  Rules  211 
and  214  of  die  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  audi  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  widi  the 
Commiaaion  and  are  available  for  pobbc 
inspection. 
LaiaD.CaaML 
Secretary. 

(PR  Doc  80-1963  Filed  1-26-88:  8:45  am] 
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Clly  of  fttiecei  Surrender  of 

Januaiy  25, 1988. 

Take  notice  that  die  City  of  Ithaca, 
exemptee  for  the  Sixty  Foot  Dam  Project 


/  Vol.  54.  Na  17  /  Friday.  jMWury  27.  1960  /  Noticw 


Fifawl  ffigtrtf  /  VoL  51  No.  17  /  Friday.  JanuMy  27.  IflBQ  /  Noticw ma 


No.  mOX,  hM  wqu— l>d  tkat  Ih* 
ixmnptloo  b*  tcnniiiated.  Th« 
•xemptloB  lor  IVo|<et  Na  WffX 
iMuad  oa  AapMt  H  19M>  The  pratad 
would  hava 
Craak.  in  Tompkins  Coanty.  Na«r  Yaik. 
No  oofutructioa  ha*  •tartad. 

Tba  axamptaa  filad  tba  raqaast  on 
lanaary  0. 1980.  and  Iba  axa^ptfoa  Cor 
Pro|act  Na  a>72  shall  ramaia  in  aflact 
throofh  ^  thirttadi  day  altar  isaaanoa 
of  dds  aodoa  anlaaa  dMt  day  la  a 
Saturday.  Sunday,  or  koUday  as 
daKTibad  in  It  CFR  38BJ007.  In  wbicfa 
caaa  tha  axampttan  ihaH  lamain  in 
aflact  thro«|h  tha  first  buslnaas  day 
foUowlnt  that  day.  Naw  apfiUcations 
involving  this  ptoiact  sita.  to  tha  axtant 
providad  for  nndar  18  CFR  Part  4.  may 
ba  filad  on  tha  naxt  basinass  day. 


MB  SB] 


SacraJorf. 
IPRDocM-UNFUad 
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l^fW^  WAS 


lanuary  V^,  19a0 

Taka  notioa  dtat  Skykoaiisk  Rivar 
Hydra  parmittaa  (or  tta  Goblin  Qaak 
Prolact  kwatad  on  CobUn  Oaak  in 
Snohomish  County.  Washington,  baa 
requastad  that  Its  prsliarinary  pandt  ba 
tenninatad.  Tha  pcallmlnary  pannit  was 
Isaaad  oo  Odobv  1 1987.  and  woold 
hava  axpiiad  on  Saplaabar  8ft  1990l  Ilia 
pamittaa  stataa  duit  analysia  of  tha 
prolact  did  aot  indicata  faasAiility  for 
davoIopnenL 

Tha  parmittaa  filad  tha  raqoaat  on 
Daoamibar  23. 19981  and  tha  praUminary 
paimit  for  Profact  Na  10899  shall  ismsiii 
In  aflact  throt^  tha  thirtiadi  day  aflsr 
issuanca  of  this  ootloa  imlass  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
daacribad  in  CFR  l8ftJ007.  in  which 
casa  tha  parmit  shall  rsmain  In  affact 
through  tha  first  businasi  day  following 
that  day.  Naw  applications  involving 
tfiis  proiact  sita.  to  ttia  axtant  providad 
for  undar  18  CFR  Part  4,  auy  ba  filad  on 
tha  naxt  buslnaas  day. 
Lotoai 


Sscraai/y. 

ira  Doe.  «-ian  niad  1 
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I  ma  MMioanng  mrvi  snaais  lOr 
flUag  in  tfM  oaptloBad  dockat  poraoant 
to  Ordar  Na  407  and  sseboa  280.16  of 
tha  Commission's  Bsaulatinns  aa  part  of 
Its  PBRC  Gas  Tarift  Sacond  Ravisad 
VolaflMNal-A: 
First  Raviaad  Shaat  Na  21.  Oaparsading 

(MffaMlShaalNaa. 
Saoond  Ravisad  Sbaat  Na  K. 

Supanadi^  First  Raviaad  Shaat  Na 

24. 
Saooad  Raviaad  Shaat  Na  2S. 

Saparaadl^  First  Raviaad  Shaat  Na 

Sacond  Ravisad  Shaat  Na  4B. 

Soparsadiiv  First  Ravisad  Shaat  Na 

45. 

Any  parsoa  daairlng  to  ba  haard  or  to 
protaat  tha  sabtad  filtaig  shoald  Ilia  a 
motion  to  inlarvana  or  piolaat  arith  Iha 
Fadacall 

825  NocthCapMai  Stiaat.  NB.. 
Washli«laa  DC  KM2ft  la  i 
with  19  CFR  sactkma  886.214  and 
S85Jai.  All  I 

must  ba  fUad  by  laaaaiy  27. 19991 
Protests  arill  ba  coasidBrsd  fay  te 
riiiiiiiilsihai  la  ilslaiaiiuing  tha 
appropriata  action  lo  ba  taLsn.  bat  will 
aot  sarro  to  maka  protastants  p«tia8  to 
tha  prooaading.  Aiqr  parson  wishing  to 
bacoesa  a  party  anst  fila  a  motion  to 
intarvaaa.  Copias  of  this  filing  ars  on  fUa 
with  tha  Commission  and  ara  availabia 
for  pubUc  inspaction. 


ft4SMi| 
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aisll 
L10MC«..«IM; 


lanuaiy  2ft,  19M 

bthamattwoi: 
Docket  Na  RBn-as-OOl;  MstropolUaa 
BdiMa  Company.  Docket  No.  RBn-«l-001: 
PnuMylvaiiia  Bectric  CompaBy.  Docket  No. 
REn-lS-OOl;  ta 
Docket  NaRBH 
a  U|ht  OoavMy.  Dookat  Na 

^HUSIHBlB  BIBCD16  wOHPBflv*  UBCBflV  nOw 

Docket  Na  HMD  18  40L 


laawaiy  K  Wi 

Taka  aodca  diat  en  Dacambar  sa 
1991  Gator  ado  InHttlatt  Gas  Company 


Taka  aatioa  that  Tba  Psnnsylvania 
Pttblfc  Utility  Cma^sslan  filad  an 
applioattaa  oa  DaosBibar  m  1999  oa 
bafaalf  of  Duqoasna  Light  Company. 
Metropolitan  Bdlsoa  Company. 
Pnawyhraaia  Btodiki  Company. 
Psuusylvaaia  niwar  Cosspany. 
Psnnsylvania  Powar  5  Lv>t  Company. 
FUladalphia  Baetrk  Company,  uid 
Waat  Psm  Powar  Company 
(Applicants),  far  swaaiption  from  the 
isuukamauls  of  Fait  290  of  tba  Federal 


Energy  Ragaiatory  Ciiamilsston's  (FBRC) 
regulatiaas.  These  rsgulaticBS  ooooem 
the  coUectiao  end  reporting  of  ooet  of 
service  tnfformatioB  andar  sactioa  188  of 
the  PubUc  Utility  Ragaiatory  Mlctos  Act 
(PURPA).  Order  Na  49  (44  FR  59997. 
October  11. 1070).  Exemption  is  sought 
from  the  requirement  to  file  on  or  prior 
to  lune  aa  1900  and  biemiially 
thereafter.  Infonnation  on  the  ooets  of 
providiag  alectric  service  as  spadfiad  in 
Subpart  &  C  D.  and  E  of  Part  200. 

Copies  of  tha  appUcatians  for 
exaaiption  are  on  fila  arith  FERC  and  are 
available  for  public  faispectian.  FERCs 
regulations  raqaire  that  sakl  otility  also 
apply  to  any  state  ragaiatory  authority 
having  furisdictioa  over  it  to  hava  the 
applicatioo  published  in  aay  official 
state  publication  in  «^ch  electric  rate 
change  epi^icettone  are  u»uaDy  nottoed. 
and  that  the  ntHity  publish  a  snnnnary  of 
the  sppUcatian  in  newspapers  of  general 
circulation  in  the  affected  Jurlsdictton. 

Any  person  desiring  to  present  arrittan 
views,  aigumants.  or  othsr  ooaMnents  on 
die  spplications  for  exemption  should 
file  such  bifonaation  with  die  Federal 
Energy  Ragolatoiy  Commissioa.  825 
Nordi  Capitol  Street.  NW,  Washington. 
DC  20t2B.  on  or  before  45  days  faOoaring 
the  date  diis  notice  is  pobUshad  in  die 
Federal  BialiHr.  Widiin  Uiat  45  day 
period,  suca  person  must  also  serve  e 
copy  of  such  oommente  on:  Mr.  John  A. 
Lsvto.  Assistant  CoonaaL  Psnnsyhrania 
Pubbc  Utility  Commisston.  P.O.  Box 
3206.  Haitisburg.  PA  1712a 


Smcimtary- 
|PR  Doc  a»-198Z  Filed  1 
jesenr-eva 


Ofltoaof 


R  OtRoe  of  Hearings  and 
Appeals.  Depertment  of  Eneigy. 

ACnOHB  Notice  of  impleraentetion  of 
special  refund  procedures. 


R  The  Office  of  Hearings  and 
Appeals  of  die  Department  of  Energy 
scdidte  oommente  concerning  the 
epproprlate  prooedaree  to  be  fioDoarad  in 
raranding  to  advarady  aSsctad  partiee 
$S5A»  obUined  as  a  reealt  of  a 
settlement  arhkh  dw  DOB  entered  into 
with  MoCfaoa  OO  Coopany.  a  reedier^ 
retailer  of  patroleBm  prodacta  Mcatad  to 
Oklahoma.  Tim  moaay  is  balai  held  fa 
eecrow  foOoaring  dm  setdement  of 
cnfotoeaMnt  prooeedingB  uruught  by  the 
DOB'S  EooBomic  Reguletofy 
AdnUnistratioa 


BATS  AMD  ADOMOft  CoBimenta  must  be 
filed  widdn  90  days  of  publicatlan  of 
Uiis  notloe  to  die  Fedeeri  Si^Msr  end 
shook)  ba  addressed  to  die  Office  of 
Heariqgs  and  ^paals.  Department  of 
BMfgy.  1000  fadependenoe  Avenue. 
SW..  Weshii«lan.  DC  20686.  AU 
commente  should  contpicuoasly  <fiqilay 
a  reference  to  case  number  KEF-0000. 

Metdww  B.  PshL  Office  of  Hearli^  and 
Appeels,  Depertment  of  Energy.  1000 
independence  Avanae.  SW.. 
Washington.  DC  20685.  (202)  586-6002. 

accordance  widi  1 206.282(b)  of  die 
procedural  rsgalations  of  die 
Departmaat  of  Energy.  10  CFR 
206.282(b).  notice  la  hoaby  given  of  the 
issaanoe  of  the  ftopoeed  Dedston  end 
Order  sat  not  below.  Hie  Propoeed 
Dedeion  sate  forth  proceduree  and 
standards  dwt  die  DOBhas  tantathrely 
fonnalatad  to  distribvte  to  advmsaly 
aChdad  parties  $S5j00O  phw  accrued 
fatereet  obtained  by  die  D(K  aader  die 
terms  of  a  Consent  Onlar  enteiad  toto 
widi  MoOure  OU  Company  Pkicdare). 

Hw  funds  wars  provided  to  the  DOB  by 
McOura  to  eettle  ell  daims  and  diqwtes 
between  the  firm  end  the  DOB  regudii^ 
dw  Ann's  compliance  widi  te  Fedaial 
Pstraleam  Prtoe  and  Allocation 
Regulations  to  ite  salee  of  covered 
prodads  daring  dw  poind  Aagust  2a 
1975.  Aroagh  Janaaiy  27. 1961. 

OHA  has  tantetivdy  determined  dwt 
e  portion  of  dw  consent  atder  funds 
sbould  be  distributed  to  firms  and 
individuale  dwt  pwrdwsed  covered 
produds  frnn  MoQure  durii^  the 
consent  order  period.  In  order  to  obtato 
e  refund,  eedi  daiawnt  will  be  required 
to  submit  s  schedule  of  ite  monthly 
porchaees  of  covered  produds  from 
McChire  end  to  demonstrate  dwt  it  was 
injured  by  MoChna's  alleged  regalatory 
vtolations.  Hw  specific  requiremente  for 
proving  tojury  an  set  forth  to  the 
foUowtog  Prcyuaad  Decision  end  Order. 
Applicetions  for  Refund  should  not  be 
filed  et  this  time.  Appnqiriate  puUic 
notice  win  be  given  whan  the 
submission  of  daims  is  authorized. 

Residual  funds  to  the  McClure  escrow 
ecoount  will  be  distributed  to 
eoooidance  with  the  provisions  of  the 
Petroleum  Overcharge  IMstribution  and 
Reetitotton  Ad  of  looa  Pub.  L  No.  00- 

soa'ndein. 

Any  member  of  the  public  may  submit 
written  oommente  regarding  the 
propoeed  renind  prooedaree.  Sudi 
parties  aw  reqaastad  to  sabmit  taro 
oopiee  of  thdr  ooaaments.  Commente 
shoay  be  eabmittad  widito  80  daye  ef 
pnUicattaa  of  dde  aottoe.  AU  ooanaente 
receiaed  to  dris  proceeding  arill  be 


available  for  pobUc  inqwdton  between 
1  A)  and  5AI  pjn..  Monday  throng 
Friday,  except  federd  hottdays.  to  tte 
Public  Referanoe  Room  of  the  Office  of 
Hearings  and  ^ipaals.  located  to  Room 
lB-234. 1000  Independence  Avenue. 
SW..  Washii«ton.  DC  20666. 

Dated;  Jiaasiy  28.  Ml 
Dinctot,  Office  cfHeantfgt  andAppeab. 


Impimtetttatum  of  Special  R^imd 
PfocBihms 

laimaiy  23.  um 

Muae  o^  Aha:  MoChtre  OU  Conqwny 

floto  flf^Riluwr  November  111996 

Cose  i\AiBi6er  KEF-OOOe 

Under  dw  procedord  regulations  ef 
dw  Department  of  Eneigy  PXX).  the 
EcoBoaric  Regalatory  Administration 
(ERA)  may  request  dw  Office  of 
Hearings  and  Appeals  (CXIA)  to 
formulate  and  Implement  procedures  for 
dw  distribotion  of  fimds  obtained  1^  dw 
DOE  as  a  resoh  of  dw  agenqr's 
enforcement  of  the  Mandatory 
Petroleum  Mce  and  Allocation 
Regulations.  5^  10  CFR  Part  206. 
Subpart  V.  Parsoaat  to  the  provisioiw  of 
SubfMst  V.  on  November  11 1086,  dw 
ERA  filed  a  Petition  for  dw 
implwaantetioB  of  Spedd  Rrfund 
ftocaduras  to  distribute  funds  reodved 
from  MoChire  Oil  Coaqiany  pykChne) 
under  the  teinu  of  a  Stipulation  and 
Agreed  Find  Judgment  Oadgment)  dated 
January  31 1985.  >  to  ite  Petition,  dw 
ERA  requecto  dwt  tiw  (XiA  estebbsh 
procadares  to  make  refunds  to  order  to 
remedy  the  effecte  of  the  all^ted 
regdetory  vtolations  that  were  settled  to 
dw  McClure  Judgment 


MoChire  purdiased  and  resold  refined 
petrdeum  produds  during  the  period  of 
fed«d  price  controls.  The  firm  was 
dierefore  sabjed  to  the  Mandatory 
Petroleum  Price  and  Allocation 
Regdations  set  forth  at  6  CFR  part  150 
and  10  CFR  Parte  211 211.  and  212. 
During  the  period  of  price  controls,  the 
ERA  conducted  an  extensive  audit  of 
McClioe's  operations  and.  es  a  resdt  of 
the  audit,  alleged  that  McClure  had 
violated  certato  of  dw  DCK's  price  and 
allocation  regulattons  to  ite  sales  of 
motor  gasoline,  diesel  fud  and  propane. 
Setdement  discussions  arere  hdd.  and 
on  January  31 1965.  the  ERA  and 
McChire  finahxed  a  Judgment  (Na 


dw 
March 


660B00083)  that  resdvad 

pertaining  to  MoClara's  refined 

petroleum  product  operatioas 

period  Noweaiber  1. 1971  thrnagti 

31. 1974  (dw  Jadgawal  pettod). 

to  the  termsof  dw  Ji 

remitlad  a  totd  of  tSSJeolOO  (the 

lodgment  find) »  to  the  DOB  far 

distribetioa  dmi«h  Subpart  V. 

funds  are  being  hdd  to  aa 

bearing  eecrow  aoooai 

dw  Depertawnt  of  dto 

a  ddHimiiiBtkai  nigsrdlBg  their  proper 

distribnttoa. 


Ite  Sabpart  V  regdatiem  set  farth 
generd  gdddtoaa  wUch  may  be  aeed 
by  dw  OHA  to  fanmlattiV  mid 
implementing  a  plan  of  diatrttmttoa  ef 
nmds  racaivadasa  raenit  of 
enforoenwnt  proceedings.  The  DOE 
policy  to  to  aee  te  Sabpart  V  prooeas  to 
distribote  such  faads.  For  a  sMwe 
detdlad  discasstoa  of  Sobpart  V  and  tha 
andwrity  of  dw  OHA  to  feshion 
procedmas  to  dtetribnte  refaads.  aae 
Office  of  Enforcement  BTXX^KMT 
(1881). 

We  heve  considered  the  ERA's 
petition  tfwt  we  implement  e  Sobpert  V 
proceeding  widi  reqwd  to  dw  McCtare 
Judgment  fund  and  have  determined  that 
mtdb  a  proceuding  is  appropriate.  This 
Proposed  Decision  and  Order  sete  forth  ^ 
dw  OHA's  tentetive  plan  to  distribute 
diese  funds.  Commente  are  sdidted. 

m.  Piopeeed  Bafaad  Frocedares 

We  propose  to  imprfement  e  two-stage 
refund  process  by  which  firaw  and 
todividuals  who  purchased  motor 
gasoline,  diead  friel  and  propane  frtun 
McChire  during  the  Judgment  period 
may  submit  Applicatitms  for  Refund  to 
the  initid  stagie.  FWmi  our  experience 
with  Subpart  V  proceedings,  we  exped 
that  potentid  amlicante  wiU  fall  into 
the  foUowing  categories  of  McClure 
purchasers:  (i)  End-users.  i.e.  dtimate 
consumers;  (ii)  regulated  entities,  such 
as  public  utilities  or  coopoatives;  and 
(iii)  retailers,  resellers,  and  refiners  that 
resold  McClure  products. 

to  order  to  receive  a  refund,  each 
daimant  will  be  required  to  submit  a 
schedde  of  its  monthly  purchaaes  of 
McClure  refined  petroleum  produds 
during  the  Judgment  period.  If  the 
produd  was  not  purdiased  diredly  from 
McClure,  the  daimant  must  provide  a 


'  1W  JwtoMal  iMolMd  afi  ■aOv*  ia  dltput* 


jfraaia|wM2.U77. 
to  MoOaK  aad  ■  MriiMqacal  fadvi 
Scptenber  n.  19Sa 


*  This  falan  cooaiM*  of  dw  tltSI7  J>  i 
ovardMieaa  «m1  SMLSTZar  i 
aocnad  priorlo  MoClan'a  payaMMl  la  Ito  DQB.  Nr 
aoeoMriav  pwpoaaa.  iht  Maaai  MWMri  by 
UcCkntkMbu 

UPMK 

hind  equalled  SSSARUXIi 
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■tatMiMnI  Mttlng  (ofth  Its  fVMOiM  iof 
mainUinlng  that  the  product  ociglnatMl 
witbMcCtun. 

In  Mkbtkm,  ■  rafliMr.  rMcUtr.  or 
ratallar  claimant,  axoapt  ooa  tiiat 
chooaaa  to  utlUu  tha  ln)ury 
pmtunptlona  sat  fbrtli  balow.  will  ba 
requirad  to  maka  a  datailad  ahowing 
thai  it  was  injarad  by  tha  allasad 
overchargaa.  Thla  showlnf  wlU 
geneially  consist  of  two  distinct 
elamants.  First,  a  claimant  will  ba 
roquirad  to  show  that  it  maintained 
"banks"  of  unracoupad  incraasad 
product  costs  (banked  costs)  in  excess 
of  the  refund  claimed.*  Second,  because 
a  showing  of  banked  costs  alone  is  not 
surficient  to  establish  injury,  a  claimant 
must  provide  avidanca  that  market 
conditions  pradodad  It  from  increasing 
its  prices  to  paaa  through  tha  additional 
cosU  asaodatad  with  ma  alleged 
overchanaa.  Sea  National  Htiiium 
Corp./AUantic  RichfMd  Co..  11  DOE 
1 86JS7  (1904).  affdtub  nom  AUanUc 
Richfield  Co.  v.  DOB.  61S  F.  Supp.  1180 
(D.  Dal.  198S).  Such  a  showing  could 
consist  of  a  demonstration  that  tha  firm 
suffarad  a  competitive  dlaadvantage  as 
a  raault  of  Its  purchaaaa  from  McQura. 
Id^  woo  aJto  Sid  Richardaoa  Carbon  and 
CaaoUne  Company  and  Richanhon 
Products  Company /Shupboch  and 
Stnitmattor  Cat  Company.  14  DOB 
1 8S.18e  (1986). 

1.  Pnaumptiona  for  Rmfund  CkumM 

Our  axparlanoa  alao  indicates  that  tha 
use  of  certain  praaumptlona  permits 
claimants  to  partidpate  in  tha  refund 
process  without  Incurring  inordinate 
expense,  and  ensures  that  refund  claims 
are  evaluated  In  the  moet  effkiant 
manner  poasibla.  S«o.  0.g.,  Marathon 
P»trol9um  Company.  14  DOB  1  SSjeO 
(1886)  {Marathon).  Praaumptions  In 
refund  cases  are  spadflcally  authorlied 
by  the  appbcabia  DOB  procedural 
r^ulations  at  10  CFR  206J82(e). 
Accordingly,  we  propoea  to  adopt  tha 
presumptions  set  forth  below. 

Plret.  we  will  adopt  a  presumption 
that  the  alleged  overcharges  were 
dispersed  equally  in  all  of  McClura's 
sales  of  motor  gasoline,  dleael  fuel  and 
propane  during  the  judgment  period,  in 
accordance  with  this  presumption, 
refunds  are  to  be  made  on  a  pro-rata  or 
volumetric  basis.  In  the  absence  of 
better  information,  a  volumetric  refund 
approach  Is  appropriate  because  the 
DOB  price  regulations  generally 
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required  a  ragnlatad  fbB  to  aoooant  for 
Inoeaaad  coats  oa  a  flnn-wlda  batU  in 
determining  Its  prioaa. 

Under  the  volumetric  approach,  a 
claimant's  allocable  ahara  of  the 
Judpnent  fund  is  equal  to  the  number  of 
gallons  purchaaed  tfanaa  tha  par  gallon 
refund  amount  (phia  an  appropriate 
share  of  the  Interest  whlcn  has  accrued 
on  the  McQure  Judgment  fund).*  In  the 
present  caaa,  the  par  gallon  refund 
amount  is  $0X)377%.  We  derived  this 
figure  by  dividing  the  Judgment  funds  by 
the  aporoximata  number  of  gallons  of 
refined  products  subject  to  price  and 
allocation  controls  sold  by  McClure 
during  the  Judgment  period.*  As  In 
previous  cases,  we  will  establiah  a 
minimum  refund  amount  of  tlSJX).  The 
administrative  coets  of  processing 
claims  for  amounts  lasa  than  tl&XX) 
outweigh  the  benefits  of  restitution  In 
Uiose  instancea.  See.  e.g..  Mobil  Oil 
Corp..  13  DOB  1 66330  (1888).* 

In  addition  to  the  volumetric 
presumption,  we  alao  propoae  to  adopt  a 
number  of  presumptiooa  regarding  injury 
for  daimanta  In  each  category  Uatad 
below. 

a.  End-users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  propose  to  adc^t  the 
presumption  that  an  end-uaar  or 
ultimate  consumer  of  MoQura  regulated 
products  whose  businesa  is  unrelated  to 
the  petroleum  Induatry  waa  injured  by 
the  allagad  ovarchargea  settled  by  tha 
JndgmanL  Sm.  •#..  Texae  Oil  and  Com 
Cmtx.  12  DOB  1 86.068  at  86^08  (lOM) 
{TOGCO\.  Unlike  regulated  finna  In  the 
petroleum  Industry,  memben  of  this 
group  generally  were  not  subjed  to  price 
oontrou  during  the  Judgment  period,  and 
were  not  requfred  to  keep  records  whidi 
justified  selling  price  Increases  Iqr 
reference  to  cost  increases. 
Consequentiy.  analysis  of  the  imped  of 
the  alleged  overcharges  on  the  final 

C rices  of  goods  and  services  produced 
y  memben  of  this  group  would  be 
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*  BacauM  «ra  raaiin  thai  dM  twpart  oa  an 
ladivklual  datoant  Bay  kava  baaa  yaalar  Ikaa  I)m 
votaaiaMc  ■■oil,  aajr  pafchaaar  Majr  Rb  a  rafaad 
appUoattoa  baaad  oeoa  a  date  HmI  a  tpaciflcatty 
allafad  ovaNiMifi  iMDit  laoakl  ba  Mad  la 
ooaaidartas  lit  ntad  appitcatta*.  Sm,  •#. 
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dtvtdad  asSuOOD  b*  1  JiajS7  eaOoM  to  dariva  a 
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beyond  the  scope  of  a  special  refund 
proceeding.  Id.  We  dierefore  propose 
that  and-oaers  of  McChira  refined 
products  need  only  document  their 
purchase  volumes  from  MoQura  during 
the  Judgment  period  In  order  to  maka 
the  requisite  showing  that  they  were 
Injured  by  the  alleged  overcharges. 

b.  Regulated  FIrma  and  Cooperativea 

Wefurther  propoae  that  In  order  to 
recdve  a  full  volumetric  refund,  a 
daim^t  tvhose  prices  for  goods  and 
services  are  regulated  by  a 
governmental  agency,  e.g.,  a  public 
utility,  or  by  the  terms  of  a  cooperative 
agreement  ileed  only  submit 
documentation  of  purchase  volumes 
used  by  itself  or,  in  the  caae  of  a 
cooperative,  sold  to  its  memben.*  A 
regulated  firm  or  cooperative,  however, 
tvUl  also  be  required  to  certify  that  it 
will  (i)  pass  through  any  refund 
received  to  Its  customen  or  member- 
customers;  (11)  provide  us  with  a  full 
explanation  of  how  it  plans  to 
accomplish  die  restitution;  and  (ill) 
certify  that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of 
its  receipt  of  the  refund  See  Marathon. 
14  DOB  at  88,815;  Office  of  Special 
Cotmse/.  9  DOE  1 82.538  at  65.203  (1962). 
The  latter  requirement  assumes  that  a 
regulated  firm  or  cooperative  would 
have  passed  on  any  overcharges  to  Its 
customen  or  membar-customen  throng 
automatic  rate  adjustment  medianlsms 
or  the  terms  of  a  cooperative  agreement 
llius.  any  refunds  received  by  a 
regulated  firm  or  cooperative  should 
also  be  passed  through  to  Its  customen 
or  customer-members.  Becauae  we 
require  these  firma  to  paaa  refunds 
throu^  to  their  customen  or  customar- 
memben  on  a  dollar-fbr<lollar  basis,  we 
do  not  require  them  to  make  a  detailed 
demonstration  of  injury. 

c.  Refiners,  Resellers,  and  Retailen 
Seeking  Refunds  of  15,000  or  Less 

We  propose  to  adopt  a  small  daims 
presumption  under  which  a  refiner, 
reseller,  or  retailer  seeking  a  refund  of 
15,000  or  less,  exdusive  of  Interest  will 
not  be  required  to  submit  evidence  of 
injury.*  These  applicants  would  only  be 
required  to  document  the  volume  of 
McClure  covered  products  they 
purchased  during  the  Judgment  period. 
See  TOCCO.  at  88,207.  As  we  have 
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noted  In  numeroua  prior  proceedings, 
considarabia  expaBse  may  ba  bivolvad 
in  gathefiag  tha  types  of  dau  necessary 
to  support  a  datailad  claim  of  injury.  In 
aome  cases,  that  axpenae  might  exceed 
a  refund  of  $54)00  or  less.  Conaequentfy. 
without  simplified  application 
procedures  for  small  (daima,  ntany 
Injured  partiea  would  effectively  be 
dwiiad  an  opportuiiity  to  obtain  a 
refund.  FufUMraMre.  nee  of  dw  small 
claima  preaumption  allowa  tha  OHA  to 
prooaaa  a  large  munbar  of  routine  refund 
claima  in  an  efficient  manner.* 

d.  Spot  Purchasera 

We  propoae  to  adopt  a  rebuttable 
preatunptitm  that  a  refiner,  reseller  or 
retailer  that  made  only  epat  purchases 
from  McClure  did  not  suffer  injury  as  a 
result  of  those  purchases.  Spot 
purchasen  generally  had  consideraUe 
discretion  as  to  the  timing  and  market  in 
which  ttiey  made  their  pnrdiaaes,  and 
therefore  woidd  not  have  made  spot 
market  ptirdiaaes  from  a  firm  at 
increased  prices  unless  they  were  able 
to  pass  thnragh  the  fidl  amotmt  of  the 
firm's  selling  price  to  dieir  own 
customers.  See  Office  of  Enforcement,  8 
DOEf  82.507  at  65,306-07  (1981). 
Accordingly,  a  spot  purchaser  daimant 
must  submit  ^ledfic  and  detailed 
evidence  to  rebut  the  epot  purchaser 
presumption  and  to  establish  die  extent 
to  which  it  was  injured  as  a  result  of  its 
spot  purchasera  from  McCliue.'* 

e.  Consignees 

A  consignee  agent  la  a  firm  that 
distributed  covered  products  purauant  to 
a  contractual  agreement  with  a  refiner, 
imder  which  the  refiner  retained  tide  to 
the  products,  specified  the  price  to  be 
paid  by  the  purchaaer  and  paid  the 
conaignee  a  commiaaion  based  upon  the 
volume  of  covered  products  it 
distributed.  10  CFJL  1 212.31  (definition 


*  Under  theae  propoaad  proocduiea.  cloimanU 
who  anempt  to  make  a  detailed  showing  of  inpuy  io 
order  to  •apport  a  ra&md  dafan  but  instead,  provide 
avidanoe  that  leads  na  to  oaadnde  that  they  pasaed 
through  all  of  the  alleead  ovarcbarses  or  are  eligible 
for  a  refund  of  laaa  Ibaa  asAie.  will  not  be  entitled 
to  a  ISaoo  snail  daiaaa  piMiunptkin  refund.  Such 
claiatant  however,  will  be  eUgibla  to  receive  a 
refind  for  the  amoMt  of  ln)Bty  tfiat  tbejr 
demoastmta.  Saa  Uoioa  T«ua  RrtrolaMi  Corp./ 
Arrow  Enterpriaea.  fate  U IXX 1  SSuOB?  (iflS^: 
QMker  State  OU  Refining  Carp./Campball  Oil  Co.. 
lSIX)E18BMS(lSSe). 

■*  In  prior  procotidings  we  have  staled  that 
rafaada  will  ba  approved  for  spot  pordtaaara  who 
demoMlrato  that  (i)  they  aude  the  spot  purchaaea 
far  the  poipoM  of  enauriag  a  supply  for  their  baae 
parted  CMtoatais  rather  than  to  anticipatian  of 
ftoattol  advataee  m  a  reaah  of  tboae  parihiisis. 
and  (U)  tbay  ware  faaoad  by  aMrfcet  ooaditiaas  to 
reaaO  the  pradwct  at  a  loaa  that  was  not 
■ubaaquMtly  raooapad.  See  QMker  Stale  Oil 
RaHnteg  Corp./Certified  Gasohne  Co..  14  DOE 
186.406(1986). 


of  "consignee  agent").  Aa  in  previoua 
decisions,  we  propose  to  adopt  the 
rabttttaUe  presumption  that  consignees 
of  McClure  refined  petroleiun  products 
were  not  injured  aa  a  result  of  their 
arrangement  with  dieir  refiner/aiqiplier. 
See.  04.,  fay  Oil  Company.  16  \KX 
1 85.147  (1987).  A  conaignee.  however, 
may  rebut  this  pieaumpUon  of  non- 
Injiuy  by  aataUiahii«  dtat  "{itsj  salea 
voltnnea.  and  (itaj  corresponding 
commission  revenues,  declined  due  to 
the  alleged  unoompetitiveneaa  of  (the 
Judgment  firm'sj  practices.  See  Gulf  Oil 
Corp./CP.  Canter  Oil  Co..  13  DOE 
1 85,388  at  86.962  (1986). 

2.  Allocation  Claima 

We  may  also  receive  claims  based 
upon  McClura's  alleged  failure  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  under  the  DOB  allocation 
regulations.  See  10  CFJL  Part  211.  Any 
such  applications  will  be  evaluated  widi 
reference  to  the  standards  set  fbrdi  in 
cases  such  as  Amoco,  10  DOE  at  88.220. 
and  OKC  Corp./Town  &  Country 
Markets.  Inc.  12  DOE  f  854»4  (1964). 
These  standards  generally  require  an 
allocation  daimant  to  demonstrate  the 
existence  of  a  siqtplier/purchaser 
relationship  with  the  consent  order  firm 
and  the  likelihood  that  the  JtKlgment 
firm  failed  to  furnish  petroleum  products 
that  it  was  obliged  to  supply  to  the 
daimant  under  10  CFR  Part  211.  In 
addition,  the  claimant  should  provide 
evidence  that  it  had  contonporaneously 
notified  the  DOE  or  otherwise  sought 
redress  from  the  alleged  allocation 
violation.  Finally,  the  daimant  must 
establish  that  it  was  injiu«d  and 
dociunent  the  extent  irf  die  injury. 

3.  Distribution  of  Product  Funds 
Remaining  After  First  Stage 

We  propose  diat  any  refined  produd 
funds  that  remain  after  all  fint  stage 
claims  have  been  decided  be  distributed 
in  accordance  with  the  provisitMis  of  the 
Petroleum  Overchaige  Distribution  and 
Restitution  Act  of  1986  (PODRA),  Pub.  L. 
99-509.  Title  HI.  See  Fed.  Energy 
Guidelines  \  11,702  et  seq.  PODRA 
requires  that  the  Secretary  of  Eneigy 
determine  annually  the  amotmt  of  oil 
overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and 
make  those  fiinds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  PODRA, 
Sections  3003  (c)  and  (d).  These 
reqwnsibihties  have  been  delegated  to 
the  OHA.  and  any  refined  product  pool 
funds  in  the  McQure  Judgment  escrow 
account  that  the  OHA  determinea  will 
not  be  needed  to  effed  direct  reatitotion 
to  injured  McClure  customen  will  be 


distributed  in  accordance  with  the 
provisions  of  PODRA. 

IV.  AppUcattooa  for  Refund 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Detailed  procedures 
for  filing  Applications  wiU  be  provided 
in  a  final  Decision  and  Order.  Before 
dispoaing  cS.  any  of  the  funds  received  aa 
a  raault  of  the  McChtre  Judgnant  we 
intend  to  poUidze  die  distribatton 
process  in  order  to  stdidt  comments  on 
an  aapeds  of  the  foregoing  Propoaed 
Dedsioa  and  Order  bora  interested 
parties.  All  comments  must  be  filed 
within  30  days  of  the  publicatton  of  this 
Proposed  Dedsion  in  the  Federal 


It  ia  Therefore  Ordered  That 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  McQure  Gaa 
Company  pivsuant  to  Consent  Order 
No.  7201X10621.  finalized  on  January  6, 
1966.  will  be  distributed  in  accordance 
with  the  foregoing  Dedsion. 

[PR  Doc.  8»-1964  Filed  1-26-80:  S^iS  amj 


ENVIRONIIENTAL  PROTECTION 
AGENCY 
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Responsible  Agency:  Offi(%  of  Federal 

Activities.  General  Information  (202) 

382-^5076  or  (202]  362-5075. 
Availability  of  Environmental  Impact 

Statements  Filed  January  16. 1989 

Through  January  20, 1960  Pivsuant  to  40 

CFR  1506.9. 

EIS  No.  890011,  Draft  COE,  KS,  Kansas 
River  Commercial  Dredging  Projrct 
Junction  City  to  Kansas-Missouri 
State  Line,  Section  10  Permita. 
Douglas,  Geary.  Jefferson.  Johnson. 
Leavenworth.  Pottawatomie.  Riley, 
Shawnee,  Wabawnsee  and 
Wyandotte  Cotmties,  KS.  Due:  March 
17. 1989.  Contact  Robert  Smidi  (816) 
426-21ia 

EIS  No.  800012.  Final.  BLM.  AZ,  Phooiix 
Resource  Area  Management  Plan. 
Implementation.  Apache.  Navajo, 
Gila.  Maricopa.  Pima.  Pinal  Santa 
Cruz  and  Yavapai  Counties,  AZ.  Due: 
February  27. 1980,  Contact:  Don 
Ducote  (802)  863-'«464. 

EIS  No.  890013.  DSuppl  FHW.  TN,  MO/ 
1-275  (f<Hmeriy  1-75)  Interchange 
Connector  Reconstruction  to  Henley 
Street  and  the  Western  Avenue 
Viaduct  Replacement  Fimding  and 
404  Permit  Knoxville,  Knox  County, 
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TN.  Dm:  March  13. 1980.  Contact 
DMinls  C  Cook  (015)  7Se-«S0i. 

EIS  Na  800011  FInaL  UPS.  NY. 
Manhattan  Ganaral  Mall  Padllty 
Complex  Dtvaiopmant 
Implaraentatlon.  New  York  City.  New 
York  County,  NY.  Due:  February  27. 
1980.  Contact  Chariee  Vidich  (209) 
205-7254. 

OS  No.  800015.  Pinal.  PHW.  MD.  Calvert 
Road  Cloeure  and  Replacement 
Croeeing  Conetructloa.  Funding  and 
404  Rermit.  Prince  Georga't  County. 
MD.  Due:  February  27. 1080.  Contact 
Herman  Rodrlgo  (801)  m^AOtO. 


EIS  Na  880S73.  DSuppl  USN.  NC  Mid- 
Atlantk  Elactroak:  Warfare  Range 
(WAEWR)  Within  Raatrictwl 
Airepaoa  R-S308A  BatabUahment 
Aircraft  Nolaa  Analyeia.  Beaufort 
Cartatet  Craven.  Hyde  aad  Pamlico 
Counttea.  NC  Our  February  1 19001 
Contact  LL  CoL  P. ).  Lowery  (010) 
400-2343. 
Published  PR  11-10-00— Review 

period  extended. 

DS  Na  880433.  PlnaL  COB.  WA.  Lmnmi 

Bay  Navigatloo  Channel 

Improvements  and  Marina 

Coostructian.  implementation.  Lumml 

Indian  Reeervatlon.  Whatcom  County. 

WA.  Due:  February  IS.  1980.  Contact 

Rlchaid  Maklnen  (202)  272-0188. 

Published  FR  01-00-80— Review 
period  extended. 

Dated:  laniMiy  M.  IMSi 

Deputy  Dinctor.  OffktofndmtlAetMtim. 
(FR  Doc  W-19M  PIM  \-»-m  tM  am] 
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AvalMMHIy  d  EPA 


Availability  of  EPA  comments 
prepared  January  9. 1980  through 
January  13. 1900  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  300  of  the  Clean  Air  Act 
and  SecUon  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
AcUviUes  at  (202)  382-W70. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statemenU  (ElSe)  was  published  in  FR 
dated  April  22. 1908  (53  FR  13318). 

Draft  ElSe 

BRPNoj  D6-AF8-LO1140-WA.  Rating 
EC2.  Okanogan  National  Forest  Land 


and  Reeouroe  Management  Plan. 
Additional  Alternative.  Implementation. 
Okanogan.  Skagtt  Whatcom  and  Chelan 
Counties.  WA. 

Summary:  This  document  evahiatas 
Alternative  NC  (No  Chanfe).  which  was 
developed  from  the  Timber  Management 
Plan  in  effect  in  1070.  AltaraaUve  NC 
does  not  incorporate  all  die  provisions 
of  the  National  Forest  Management  Act 
of  1070  and  would  not  include  the 
specific  standards  and  guidelines  far 
water  quality  protection.  As  sodt  EPA 
could  not  support  the  Implementation  of 
this  altemathra. 

ERPNoj  D&-AFS-LB6104-OR.  Rating 
BC2.  Ochooo  National  Forest  and 
Crookad  River  National  Grassland.  Land 
and  Reeouroe  Management  Flan. 
Additlooal  AltHnative  and  Management 
Requirements  Analyds.  Crook.  Grant 
Jefferson.  Hvney  and  Whoder 
Countlee,OR. 

Summary:  This  docoment  evaluates 
Alternative  NC  (No  Change),  which  is 
eesentlally  a  contiimation  of  the  Timber 
Reeouroe  Plan  devrioped  In  1070. 
Alternative  NC  does  not  Inoofporate  all 
the  provisions  of  the  National  Forest 
Management  Act  of  1070  and  would  not 
Include  die  specific  standards  and 
guldelinae  for  water  quality  protection. 
As  such.  EPA  ooold  not  support  the 
implementation  of  tfiis  alternative. 

OiPNoJ  DS-AFS-LB6106-OR.  Ratini 
E02.  Sioslaw  National  Foreet  Land  and 
Reeouroe  Management  Flan.  Additional 
Alternative  and  Management 
Requlrementa  Analysis.  Implementation. 
Benton.  Lincoln.  Lane.  Coos.  Polk. 
YamiU.  Dooj^as  and  Tillamook 
Counties.  OR. 

Summary:  This  document  evaluates  a 
new  Alternative  NC  (No  Change),  which 
was  developed  from  a  Timber  Resource 
Flan  approved  In  1970.  Alternative  NC 
does  not  incorporate  all  the  provisions 
of  the  National  Forest  Management  Act 
of  1970  and  would  not  include  the 
specific  standards  and  guidelines  for 
water  quality  protection.  As  such.  EPA 
could  not  support  the  Implementation  of 
this  alternative. 

ERP  No.:  D-COE-IO0004-CA.  Rating 
E02.  Dry  Creek  (Roseville),  Northern 
California  Streams  Study.  Flood  Control 
Plan.  Implementation.  Sacramento 
County,  CA. 

Summary:  EPA  expressed 
environmental  obiections  because  the 
selected  alternative  would  permanently 
eliminate  27.2  acres  of  mature 
streamside  riparian  forest  This 
document  did  not  fully  eddress 
alternatives  that  may  be  less-damaging 
to  the  environment  and  inadequately 
addreseed  mitigation  measures  to 
compensate  for  the  loee  of  riparian 
habitets. 


ERP  No--  DA-COE-L30007-oa  RaUng 
LO.  McNary  lodk  and  Dam  Project 
Juvenile  Hsh  Loading  and  Holding 
Facility  Expansicm.  Implementetlon. 
UmatlUa  County.  OR  and  Benton 
County.  WA. 

Summary:  EPA  has  no  objections  to 
the  protect  as  described  in  this 
document 

ERPNoj  D-FHW-E40710-TN.  Rating 
EC2.  Kirby  Parkway  Construction.  Split 
Oak  Drive  to  Stage  Road  and  Sycamore 
View  Road  Extension.  MulUns  Station 
Road  to  Kiry  Parkway,  Funding  City  of 
Memphis.  Shelby  County,  TN. 

Summary:  EPA  has  concerns  on  the 
increesed  noise  levels,  wetland  loss  and 
decreased  watw  quality.  EPA  has 
suggested  diet  additional  information  on 
these  impacto  and/or  mitigation  is 
needed  in  die  final  BIS. 

BRPNoJ  D-FHW-L4O1O0-WA.  Rating 
BC2.  WA-18  Improvements.  Auburn- 
Black  Diamond  Road  to  l-Oa  Funding 
and  404  Permit  iClng  County.  WA. 

Summary:  EPA  is  oonoemad  about  the 
effecte  on  water  quality,  aquatic 
reeources.  and  wedand  leeources.  The 
indirect  effects  from  development 
induced  by  die  project  are  bkdy  die 
moet  significant  however,  very  lltde 
discussion  of  indirect  effects  is  included 
in  dils  document  EPA  has  requested 
further  analysis  and  disdosnre  of 
indirect  effecte  and  mitigation. 

ERP  No.:  D-4C8-IC30OOO-CA.  Rating 
EC2.  Upper  Penitenda  Greek  Wetershed 
Flood  Damage  Reduction  Plaa  Funding. 
Implementation  and  404  Permit  Cities  of 
San  Jose  and  Mi^iitas.  Santa  Clara 
County.  CA. 

Suouno/y:  EPA  expreeeed 
environmental  concerns  due  to  the  kies 
of  wetlands  and  riparian  habitats,  and 
requested  diet  the  final  EIS  commit  to 
mitigation,  meesnres  to  protect  water 
quality,  beneficial  uses,  fisheriee, 
wetlands,  and  riparian  habitats. 

Final  ElSa 

ERP  No.:  F-COE-G01OO3-TX.  Brooke 
Army  Medical  Center  Replacement 
Facility  Construction.  Implementation. 
Fort  Sam  Houston.  Bexar  County,  TX. 

Summary:  EPA  has  no  objections  to 
the  proposed  action  as  described. 

ERP  No.:  P-DOE-A84029-0a 
Superconducting  Super  Collider 
Construction  arid  Operation.  Site 
Selection.  Arizona.  Colorada  Illinois. 
Michigan.  North  Carolina.  Tennessee 
and  Texas. 

Summary:  EPA  is  generally  satisfied 
with  this  document  EPA  recommends 
DOE  work  widi  EPA's  Dallas  Regional 
Office  and  Texas  State  agencies  for  site 
specific  activities. 


/  Vcrf.  54.  No.  17  /  Friday,  January  27.  1960  /  Notices 


ERP  No.:  R-FCC-A90I79-oa  47  CFR 
Part  1:  Request  for  Declaratory  Ruling: 
Radlofrequency  Radiation  Compliance 
(S3  FR  40018). 

Summary:  EPA  reiterated  earlier 
commente  conceming  this  proposal,  and 
expressed  oppotttion  to  alternative 
criteria  propped  by  other  parties  in  the 
rulemaking. 

Dated:  January  24. 1980. 
HVOMam  D.  DkkanoB. 

Deputy  Director,  Office  of  Federal  Activitiee. 
(FR  Doc.  4^-MM  PUed  1-24-60:  MS  an] 


lOPT-SOOTSA;  FRL-M10-4] 

RoooiDt  of  AoolcaHnn  for  Ml 

lofan 


R  Environoiental  Protection 
Agency  (EPA). 
AcnOMcNotkse. 


R  EPA  has  received  an 
application  frees  Crap  Genetics 
International  (CGI)  requesting  an 
extenakm  and  expanskm  of  dieir 
experteental  uee  pendt  (SUP)  for  a 
genetlcelly  engineered  microbial 
pestickia  diat  was  iseoed  June  14. 1900. 
This  extenafan/expanskm  of  the  current 
BUP  iaewd  under  eectton  6  of  dw 
Federallnoacttdde.  F^Bvidde.  and 
Rodentfdde  Act.  7  U.&C  130(c).  wottkl 
incfaide  five  additional  sites  in  four 
additional  Statee  and  would  extoid  die 
permit  b«a  Aprfl  1080  to  December 
1000.  TUe  mkaoUal  pesticide  ie  n^que 
in  diat  it  actually  lives  widiin  die 
treated  crop  plante.  The  Agency  has 
deteroiiaed  diet  the  appHoation  may  be 
of  regional  and  natkinal  significance. 
Therefore,  in  aooordanee  with  40  CFR 
172.11(a).  die  Afsn^  is  soliciting  public 
coomente  on  tUs  application. 
OATB  Written  commente  must  be 
received  on  or  before  February  27, 1900. 
AOONOOOn:  Commente  in  tripUcete. 
should  bear  number  CVP-6087SA  and  be 
submitted  to: 

Information  Services  Section.  Program 
Management  and  Siqpport  Division 
(TS-7e7C).  Oflfioe  of  Peetidde 
Programs.  Environmental  Protection 
Agnicy.  401 M  St  SW..  Washington. 
DC204ea 
In  person  bring  commoito  to:  Rm.  236, 
CM#2. 1021  Jeffereon  Davte  Highway. 
Arlii^ton.  VA. 

Information  submitted  in  eny 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  aD  of  that  information  as 


"Confidentiel  Business  Information" 
(CBI).  Information  so  marioed.  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  Z-  A 
copy  of  the  oomment(s)  that  do  not 
contain  CBL  must  be  submitted  for 
inclusion  in  the  puUic  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  die  submitter. 
Infomation  on  the  pnqiosed  test  ami  aU 
written  commente  will  be  available  for 
public  inspection  in  Rm.  238  at  the 
Virginia  address  given  above,  from  8 
a  on.  to  4  pjn..  Mmday  through  Friday, 
excluding  legal  holidays. 


kTMNOONTACTt 

By  mail: 

Phil  Htttton.  Product  Manager  (PM)  17. 
R^istration  Division  ^TS-7V7C\, 
Office  (rf  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washiiwton.  DC  20Ma 

Office  location  and  toephone  nuo^er 
Rm.  207.  CM#2. 1921  JefEerstm  Davte 
Highway.  Arlington.  VA.  (708-557- 
2080). 

applkatkin  far  an  extension  and 
expaneion  (rf  their  current  EUP  has  been 
received  from  Crop  Genetics 
htematimial  of  7170  Standard  Drive. 
Henover.  Meryland  21078.  This  EUP 
amendment  would  extend  and  expend 
die  current  EUP  EPA  File  Symbol  58788- 
EUP-1.  The  proposed  experiment 
involves  the  endcq>hytic  bacterium 
Chvibacterxyii  subqiedes  cynodontis 
diet  has  been  genetically  enghieered  to 
contain  a  delte-endotoxin  gene  obtained 
from  Bacillua  thurijogiensu  subspecies 
kurataki.  After  inoculation,  the 
endoi^ytic  bacterium  grows  within  the 
c«n  plante  and  produces  the  pestiddal 
agent  which  is  af:tive  against  the  lawal 
stages  of  the  European  Corn  Borer. 

The  purpose  of  the  EUP  amendment  is 
to  further  assess  the  efficacy  of  die 
product  in  control  of  the  European  Com 
Borer  on  com  plants,  study  the 
diaracteristics  xA  die  recombinant 
organism  in  the  environment  and 
evaluate  the  effect  of  the  organism  on 
crop  yield.  CGI  proposes  to  initiate  the 
field  teste  in  the  spring  of  1909.  The 
proposed  fidd  test  sites  are:  Ingleside, 
Queen  Anne's  County  Maryland  (1  site): 
Beltsville  Agricultural  Researdi  Center, 
Prince  Geoiges  County,  Maryland  (1 
site);  DliopoUs.  Sangamon  County, 
Illinois  (1  site);  Stanton.  Goodhue 
County,  Minnesote  (1  site),  Hastings. 
Clay  County,  Nebrasks  (2  sites);  Hooper, 
Dodge  County.  Nebraska  (1  site).  The 
sites  are  each  approximately  1  to  7  acres 
in  size;  all  are  is<^ated  end  secured. 
Each  site  will  consist  of:  (1)  A  central 
corn  plant  population  arranged  in 


blocks:  (2)  a  plant-free  barren  zone 
containing  planU  to  be  monitored  to 
detect  dissemination  of  the  test  agent; 
(4)  a  security  fence:  and  (5)  a  fallow 
zone  surrounding  the  security  fence. 

Studies  to  be  performed  on  all  sites 
«vill:  (1)  Determine  CJavibocter  xyli 
subsp.  cynodontis/Bocillus 
thuringiensis  subsp.  kurstaki 
recombinant  levels  in  inoculated  plants; 
(2)  monitor  any  mechanical  and  natural 
spread  of  the  recombinant  organism  to 
corn  and  other  plant  species;  (3)  monitor 
for  the  recombinant  organism  in  plant 
residues:  (4)  monitor  for  the  presence  of 
the  recombinant  organism  in  runoff        — 
water  and  soil;  and  (5)  compare  yields  of 
colonized  and  control  com  plante. 
European  Com  Borer  control  will  be 
studied  at  each  of  the  sites  listed  above. 

As  with  the  original  EUP,  the  ARS- 
USDA  cooperating  scientisU  (at 
Belteville)  will  examine  the  effecte  of 
recombinant  colonization  on:  (1)  Crop 
residue  decoo^xMition;  (2)  vesicular- 
arbuscular  mycorrfaizae  associations; 
and  (3)  gram  negative  phyllopiane 
bacterial  populations. 

According  to  die  anilicant  test  sites 
will  be  monitored  until  the  recombinant 
organism  can  no  longer  be  detected  in 
plant  materials  or  soil  In  the  event  that 
there  is  movement  of  the  recombinant 
beyond  the  contained  area,  biocides  wiO 
be  enqiloyed  to  the  extent  necessary  for 
ccmtrcj.  At  the  completion  of  the  tests, 
all  plant  debris  will  be  decontaminated. 

The  labelii«  propoeed  by  CGI  dial 
would  govern  the  conduct  of  the 
experiment  states:  Appliactors  should 
ware  protective  dothing  inchidiiig 
goggles,  dust  mask,  and  gloves.  Surfacee 
of  planting  equipment  should  be  treated 
with  10%  household  bleach  and  wiped 
with  paper  towels  after  use.  Diqmse  of 
unused  material,  paper  towels,  and  rinse 
water  by  autodaving  or  place  in  vessels 
containing  10%  household  bleach  for 
disinfection  prior  to  disposal  For  use 
only  in  accordance  with  the  terms  and 
conditions  of  the  EUP. 

Following  the  review  of  the  CGI 
ai^cation  and  any  commente  received 
in  response  to  this  notice.  EPA  will 
decide  whether  to  issue  or  deny  the  EUP 
amendment  request  for  extoision  and 
expansion  of  the  current  EUP  program, 
and  if  issued,  the  conditions  under 
which  it  is  to  be  conducted.  Any 
issuance  of  an  EUP  will  be  announced  in 
die  Federal  Register. 

Dated:  JaaiMry  14.  ign. 


Director,  Registration  Division.  Office  of 

Pestiade  Programs. 

(FR  Doc  8»-193e  Piled  l-28-«B:  8.-45  am) 
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;  BnvlronnMnUl  Protsctioa 
Asenqr  (EPA). 

ACTMMC  NoticK  Pinal  <kt«nninatioa  to 
conclude  spacUl  rtvicw. 


r.  On  August  17. 1968,  EPA 
iMued  a  Preliminary  Datermination  to 
conclude  the  Special  Review  for 
peaticide  product*  containing  linuroo  (53 
FR  312A2).  No  oomniants  ware  racaivad 
on  the  Preliminary  Determination,  and 
thla  Notice  announces  EPA's  Final 
Determination  to  conclude  the  Special 
Review  of  pattidde  products  containing 
linuron. 

DAT*:  January  27. 1980. 


kTWM  oohtact: 
By  mail: 

Laszlo  |.  Madaras,  Spadal  Review  and 
Reregistration  Division  (TS-787C). 
Office  of  Pestidda  Programs. 
Environmental  Protacttoo  Agency,  401 
M  8c  SW..  Washington.  DC  aiMea 

Office  location  and  talephona  number 
Rm.  1008,  CM  ♦!  1821  Jeffmon  Davis 
Highway.  Ariingtoo.  VA.  (70»-U7- 
S778). 

is  the  ooauDon  name  (or  SH[S.4- 
dichloraphanjnM-aMtfaoxy-l- 
methyhirea.  it  is  used  mainly  for  pre- 
emergence  and.  in  soma  cropa  or  sites. 
poatamargenoa  control  of  certain 
troubleaome  broadlaafed  weeds  and 
annual  grasses  on  terrestrial  food  and 
non-food  sites.  Linuron  is  most 
commonly  sold  under  the  trade  names 
Lorox.  Unex.  Afalon.  and  Sarclex. 

The  Special  Review  was  initiated  to 
1984  baaed  on  laboratory  data  which 
Indicated  that  linuron  Induced  doee- 
related  tumors  In  rats  and  in  mice. 
These  data  and  associated  risks  are 
discussed  in  the  Notice  of  Spedal 
Review  (September  28, 1984: 40  FR 
37843). 

Since  the  initiation  of  the  Special 
Review.  EPA  has  established  Guidelines 
for  Carcinogenic  Risk  Assessment 
(September  24. 1988: 51  FR  33002).  Using 
theee  guideUnee  and  additional  data 
submitted  subsequent  to  the  Initiation  of 
the  Special  Review,  the  Agency 
determined  that  the  weight  of  evidence 
suggested  that  linuron's  cardnogenic 
potential  In  humans  is  weak  and  it 
should  not  be  regulated  as  a  carcinogen. 
The  Agency  also  evaluated  the  othw 
biolo^cal  effect  of  potential  ooocara 
(hematotoxidty)  and  ooochidad  that 
adequate  margins  of  safety  existed  and 
no  regulatory  actloa  was  wairantod. 
Tbaea  detennhiations  raeoltad  In  the 


Agency's  dedsioo  to  oondode  the 
Spedal  Review  of  linuroo  without 
further  regulatory  actioo. 

The  Agency  published  its  propoead 
dedsioa  to  coochide  the  Spedal  Review 
of  linuroo  in  the  fmimak  la^stor  of 
August  17. 1088  (53  31282).  No  public 
comments  were  received  in  response  to 
this  notice.  The  Agency  is  therefore 
condudiM  the  Special  Review  of 
linuron  emctive  with  the  publication  of 
this  Notice.  In  the  future,  if  other  data 
show  that  expoeure  to  linuron  may 
cause  unreasonable  adverse  effects,  the 
Agency  may  again  review  the  risks  and 
benefits  of  linuron  use  in  the  Spedal 
Review  prooeea. 

Hie  Agency  has  established  a  public 
docket  for  the  bnuroo  Spedal  Review. 
This  pubic  docket  will  inchide  this 
Notice:  any  other  Noticee  pertinent  to 
the  linuron  Spedal  Review  and  the 
Agency's  dadslon  fagarding  the 
termlnatioo  of  the  Spadal  Review  of 
linuron:  and  a  cufrent  index  of  materials 
in  the  public  docket  The  docket  is 
available  for  public  inmctioo  in  Rm. 
238.  CM  Na  2. 1021  JaChrsoo  Davis 
Midway.  Arlhigloa.  VA.  between  8  ajn. 
and  4  pjn..  Monday  through  Friday, 
except  legal  holid^rs. 


Dated  )anaaiy  S. : 
|etaiA.Moan. 
ActintDipityAdaUniMlrator. 
(FR  Doc  M-l«n  Filed  l-»-M(  M6  ami 
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:  Environmental  Protection 
Agency  (EPA). 

Notice. 


:  EPA  la  danytaig  petitions  to 
delist  ethylene  and  propylme  from  the 
list  of  toxic  chemicals  under  section  313 
of  Title  m  of  the  Superfund 
Amendments  and  Raauthoriiation  Ad 
of  1988.  The  denial  is  bi^  OB  the 
EPA's  condusion  that  both  ethylene  and 
propylene  are  high  votuma  volatile 
organic  compounds  that  contribute  to 
the  formation  of  tropoepheric  oione  and 
other  hasardous  air  pollutants  such  as 
formaldehyde.  As  such,  ethylene  and 
propylene  cootribute  to  the  acute  and 
chrooic  health  effacto  at  Ihaae  poUutanU 
as  wall  as  to  the  ecological  demage 
cauaed  by  oaaoe.  and  are  thereby  toxic 
chemlcala  for  the  puq>oeee  of  section 
SIS 


kTMMOONTACR 
Robert  Israel  Petition  Coordinator, 
Emergency  Planning  and  Community 
Right-to-KJaow  Information  Hotline. 
Environmental  Protection  Agency,  Mail 
Stop  OS-/l2a  401  M  St,  SW.. 
Washington.  DC  204ea  Toll  free:  800- 
535-0202,  In  Washington.  DC  and 
Alaska,  202-479-2449. 


L  introductioa 

A.  Statutory  Authority 

Hie  response  to  the  petitions  is  Issued 
under  section  313  (d)  and  (eMl)  of  TlUe 
in  of  the  Superfund  Amendments  and 
Reauthorixation  Ad  of  1988  (Pub.  L  90- 
400.  "SARA "  or  'the  Ad").  "HUe  ID  of 
SARA  is  also  referred  to  as  the 
Emergency  Planning  and  Community 
Right-to-Know  Ad  of  1988. 

B.  Background 

Section  313  of  SARA  Title  ID  requires 
certain  facilities  using  toxic  chemicals  to 
report  annually  their  environmental 
releases  of  sudi  chemicals.  Section  313 
esteblishes  an  initial  list  of  toxic 
chemicals  that  is  compoeed  of  more  than 
SOD  chemicals  and  chemical  categories. 
Any  person  may  peUtioo  EPA  to  add 
chmnicals  to  or  delete  chemicals  from 
the  list 

EPA  issued  a  stetement  of  petition 
policy  and  guidance  in  the  Federal 
■mbter  of  Febniary  4. 1087  (52  FR  3470). 
to  provide  guidance  regarding  the 
reooomienaed  content  and  format  for 
submitting  petitions.  EPA  must  respond 
to  petitions  within  180  days  either  by 
initiating  a  rulemaking  or  by  publisUng 
an  explanation  of  why  the  petition  is 
denied. 

D.  DeeoipooB  of  Petluoo 

On  July  IS.  1088,  EPA  received 
petitions  from  the  Chemical 
Manufacturers  Association  (CMA)  to 
delete  ethylene  and  propylene  from  the 
section  313  list  of  toxic  chemicals.  Since 
the  two  diemlcals  are  similar  In  terms  of 
their  chemistry  and  commercial  uses, 
EPA  elected  to  review  the  two  petitions 
simultaneously.  The  petitions  were 
based  on  CMA's  contention  that 
etiiylene  and  propylene  are  not  toxic 
and  do  not  meet  the  section  313  criteria 
for  listing. 

for 


m.  SPA'S  Toxkity 
Bihylaae  and  Piopyleiie 

Boti)  ethylene  and  propylene  belong  to 
the  category  of  chemicals  known  as 
"volatila  organic  oooapounds"  (VOCa) 
which  contribute  significantly  to  air 
poButioo  problama.  In  particular, 
chamicel  reactJoos  In  ma  atmoephere  of 


3.18a  j!.. 
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ediylena  and  prop^ane  (and  odier 
VOCs)  oontribote  to  die  formation  of 
none  and  to  another  air  poUutante  such 
as  formaldehyde  vA^A  have  a  dired 
and  unequivoiBal  negative  impttd  on 
human  health  and  environmental 
quality. 

Ozcme  is  a  severe  irritant  affecting  the 
mucus  membranes  of  the  noee  and 
throat  and  impairs  the  normal 
functioning  of  the  lungs,  espedally  in 
sensitive  individuals  such  as  asthma  or 
allergy  sufferers.  Ejqwsure  also  leads  to 
impaired  functioning  of  the  immune 
system  in  animal  tests.  Available  date 
suggest  that  ozone  exposure  may  also 
lead  to  serious  chronic  health  effects, 
induding  morphological  changes  to,  and 
impaired  functioning  of,  the  lungs. 

Oxone  also  has  a  severe  impad  on 
plant  life;  agricultural  losses  alone  are 
estimated  at  $2  to  $3  billion  a  year  due 
to  ozone  damage. 

In  addition  to  EPA's  primary  concerns 
for  the  impads  of  ethylme  and 
propylene  aa  VOCa.  EPA's  review  of  the 
dired  health  and  enviionmental  effecte 
of  ethylene  and  prcqyylene  also  raised 
additional  concerns.  The  availabla^te 
are  very  Undtad  and  often  of  poor  * 
quality,  and  are  not  snffident  to  draw 
finn  condusioDs  aa  to  tiie  dired  health 
and  environmental  efbds  of  ethylene 
and  propjdene.  However,  there  is 
suggestive  evidence  linking  ethylene 
and  pronrlene  expoaurea  to  adverse 
health  efteda.  Ejqwcnre  to  very  low 
concentrations  of  ethylene  led  to 
developmental  effecte  in  rate  in  one 
atudjr.  propylene  is  of  concern  due  to  the 
possibility  that  it  metebolizes  in  the 
body  to  propylene  oxide,  a  suspeded 
carcinogen.  Both  chemicals  can  be 
directly  phytotoxic.  althou^  it  is  not 
dear  if  known  or  antidpated  eiqxMures 
might  lead  to  actual  damage. 

IV.  Explanation  ol  Denial 

EPA  has  determined  that  ethylene  and 
propylene  are  VOCs  that  due  to  their 
high  volume  of  production  and  releases, 
contribute  signijficantly  enough  to  air 
pollution  concerns  to  warrant  their 
continued  listing  as  toxic  chemicals 
under  section  313. 

Ethylene  and  propylene  are  the  two 
highest  volume  VOCs  in  production  in 
the  United  Stetes;  annual  production 
capadty  is  36  billion  pounds  and  22 
billion  pounds,  respectively.  Estimates 
of  annual  emissions  from  Industrial 
sources  range  from  36  to  62  million 
pounds  per  year  of  ethylene  and  29  to  64 
million  pounds  per  year  for  propylene. 

EPA's  concerns  center  around  the 
contribution  these  emissions  make  to  air 
pollution  problems.  Ethylene  and 
propylene  emissions  contribute  to  the 
formation  of  tropoepheric  ozone,  one  of 


the  most  intractable  end  widespread  of 
the  nation's  environmental  problems. 
The  major  component  of  smog,  ozone 
causes  serious  respiratory  problems, 
and  has  been  implicated  in  widespread 
damage  to  crops  and  other  vegetation. 
Ethylene  and  prop^ene  emissions  also 
contribute  to  tiie  formation  of 
fonnaldehyde  and  other  hazardous  air 
poUutante  which  present  a  serious 
health  threat;  formaldehyde  emissions 
are  suspected  of  contributing  to  cancn 
risk. 

Because  ethylene  and  propylene  are 
very  high  volume  chemicals  with 
sulMtantial  emissions,  they  make  a 
significant  contribution  to  VOC-related 
air  pollution.  Hence,  continued  listing 
under  section  313  is  Justified  It  is  not 
EPA's  intention  to  indude  all  VOC 
chemicals  on  the  section  313  list;  only 
those  whose  volume  of  use  or  emissions 
is  large  enough  to  raise  substantial  VOC 
concerns.  Most  high-volume  VOC 
chemicals  are  already  subjed  to 
reporting  under  section  313. 

In  addition  to  VOC  concerns.  vA^th 
are  the  primary  reastms  for  denying  the 
petitions.  EPA's  review  of  die  dired 
toxidty  of  ethylene  and  propylene 
suggested  additonal  serious 
developmental  and  other  health  effecte 
of  potential  concern. 

EPA  has  carefully  considered  the 
rationale  for  continued  listing  of 
ethylene  and  propylene  under  secticm 
313.  EPA  considm  the  oontributicm 
made  by  the  atmospheric  chemical 
transformations  of  ethylene  and 
propylene  to  ozone  and  other  hazardous 
air  poUutante  to  be  of  suffident  human 
health  and  environmental  concern  as  to 
justify  continuing  to  list  these  as  "toxic" 
chemicals  for  the  purposes  of  section 
313  reporting.  SpedficaUy.  by 
contributing  to  ozone  pollution  throu^ 
chemical  reactions,  releases  of  ethylene 
and  propylene  meet  the  criteria  of 
section  313(d)(2)  for  both  acute  and 
serious  chronic  health  effects,  as  weU  as 
for  ecotoxidty  effecte. 

EPA  has  also  conduded  that  reporting 
releases  of  ethylene  and  propylene 
under  section  313  wiU  provide  useful 
information  to  the  public,  EPA  and 
stetes  from  the  point  of  view  of  both 
ozone  and  hazardous  air  poUutant 
SpedficaUy,  the  slte-sp<»dfic  type  of 
data  coUected  imder  section  313  wiU  be 
valuable  for  validating  and  improving 
current  data  on  VOC  emission  types, 
quantities,  and  sources  and  wiU  aid  in 
conducting  research  and  in  designing 
regulations,  guidelines  and  standards,  in 
the  manner  envisioned  in  section  313(h). 

While  EPA  may  utilize  other  statutory 
mechanisms  to  obtain  emissions  data  on 
Individual  toxic  chemicals,  VOCs  or 
otherwise,  section  313  reporting  is  an 


aiqnopriate  mechanism  for  continuing  to 
coUed  date  on  ethylene  and  propylene 
as  a  means  of  improving  the  current 
understanding  by  EPA.  stetes  and  the 
general  public,  of  the  quantities  of 
emissions  of  these  chemicals  from 
manufacturing,  processing  and  user 
sources. 

Dated  Januaiy  17. 1988. 

SwanF.Vogt 

Acting  Assistant  Administrator,  Office  of 

Pesticides  and  Toxic  Substances. 

[FR  Doc  8S-1937  Filed  l-2fr-89: 8:45  am) 


FEDERAL  MARITIME  COMMISSION 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
foUowing  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Ad  of  1964. 

Interested  parties  may  Insped  and 
obtain  a  copy  of  each  agreement  at  the 
Waslungton.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  commente  on  eadi 
agreement  to  die  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requiremente  for 
commente  are  found  in  f  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
secti(Hi  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200062-003. 

Title:  Tampa  Port  Authority  Terminal 
Lease  Agreement 

Parties: 

Tampa  Port  Authority. 

Bay  Terminal  Stevedoring  Co.,  Inc. 

Synopsis:  The  Agreement  extends  the 
term  of  Agreement  No.  224-200052,  a 
terminal  lease  agreement  for  an 
additional  eleven  month  period  from 
January  31, 1969,  through  December  31. 

1988.  AH  other  terms  and  conditions  of 
the  original  lease  remain  unchanged. 

Agreement  No.:  224-011049-003. 

Title:  Tampa  Port  Authority  Terminal 
Lease  Agreement 

Parties: 

Tampa  Port  Authority. 

SeaguU  Terminal  ft  Stevedoring  Co. 

Synopsis:  The  Agreement  extends  the 
term  of  Agreement  No.  224-011049.  a 
terminal  lease  agreement  for  an 
additional  eleven  month  period  frtim 
January  31, 1980  through  December  31, 

1989.  All  other  terms  and  conditions  of 
the  original  lease  remain  unchanged. 

Agreement  Noj  224-200117-001. 


/  VoL  51  Now  17  /  Friday.  jMMiy  0.  mm  j 


TiUm:  Pott  Aadwrtty  of  Ntm  Yotk  aad 
Ntm  fmmy  Tttmdaal  AffmnmL 

Tha  f^Kt  AntboHty  of  Naw  Torii  wad 
Niw  janay  ( AattiofiQr). 

Atlairtle  Oontalnr  Una  BV  (ACL). 

SynoptiK  Tht  AyaaoNOt  provMM  fer 
ACL'i  laaaa  of  tlw  Aathortty^  oootatar 
craiM  Na  282  at  tha  BUiabatfa  Port 
Authority  Marina  TanrinaL  ACL  aril 
pay  tha  Aathodty  an  annual  i 
oft2aa.lW>Mfacthauaaafthai 
Tha  AgraaBMBt  abo  aBowa  hr 
improvaaMnta  and  awdiflnationt  lo  iMa 


imd  TIU»:fmk<d 


Agnemtnt  Abe  XH-tOOnz 

nUbrSairii 
Authority  Tannlnal  < 

Ai/tfiar 

South  Carolina  Stata  Porta  Authority 
(Aothority). 

South  Atlamic  Ca««i  Shippi^  RV. 
(8ACS). 

SynafMte.-Tha< 
that  tha  Airthorily  wtfl  I 
thraa  yaar  Ucaaaa  la  uaa  aawHi  p)  I 
of  land  at  tha  Aulhorily'a  Narth 
GharlaatooTafmiiial  (tedltty)  for 
parking  and  aaoaaUy  of « 
othar  poipoaaa  laddMli 
oparatioaa.  SACS  avaaa  la  pay  Hm 
Authority  •  llBiaiifca  af  tHOM  par 
aaa  abt  par  aKartk.  aikai^  at  fiJi 
par  ■lot  ton  of  cu«»  aovtaf  aooM  tha 
Authority's  wh^aao.  dooir^  at  tha 

K' Vahad  tariff  ala  aad 
at  MRUS  par  kMt  la  I 
and  MOlOO  In  ouartlBM.  Tha  Authortty 
alao  paalB  SACS  lonaa  to  aaa 
addltlanal  araaa  at  tha  facility  aa  tha 

paitlaa  BMy  apaa.       

Agrmmrnilrfo^-an  200064-00^, 
"nth:  Tampa  Port  Authority  Tanahial 


Atrtiaa* 


Tanpa  Port  Authority. 
G  ft  C  Stavadorins. 
Synopaia- Tha 
rmofAvi 


No. 


I  CXiSOQB  IDS 

,a 
Iforan 
additional  ( 
lanuary  31. ' 
IMP.  AH  • 

By  Odf  at  tW  Pwknl  IliriWiaa 


and  ooodMona  of 


Sacntary. 

DalMi  lanuary  23.  IMO. 

|F1t  Doc  aa-18a4  PUad 


) 

Tha  Padaral  Maritime  CommiMion 
haraby  givaa  noHoa  of  the  filing  of  tiM 
following  agr«ainent(a)  purauant  to 
■action  5  of  tha  Shippii^  Act  of  1964. 


obtain  a  aopy  af  aaah  ^aaHMl  at  tha 
Waahii#an.DCOaeaalthaPiiwBl 
MaittJiaariBiHliilii  IMBLT 
NW«] 
BMyi 

■graanaat  la  tha ) 
"    '^ "nr'r'-  "■  -^'-1—  "^ 
aoSTS.  witUn  10  daya  af^  tha  data  af 
thai     -     --     - 
.nai 
I  «a  iMid  IB  I  VUSt  af  TUfe 
46  of  tha  Coda  of  Padaral  RagnlatlooB. 
btaraatadi 
■actioal 


IOk  Coata/Tkaaatkatica/D'AiBloD 
and  SaUkv  Agraananft. 
Airtiaa. 
Coata  Containar  Unaa. 
IT Aadoo  Sodau  Di  Navigasioaa  par 
Aaioai  Compaaia  TtaaaHanlica 
BapanoUS^ 
SyiMywic' Tha  propoaad  modification 
would  changa  tha  nama  af  Coata 
Containar  Uaaa  &pA.  to  CootaUp 
Contaiaar  Lfama^  Ltd.  U  would  dao  add 
Italia  Dl  Narignfama  S.P.A..  aa  a  parly 
to  tha  AmaamanL  and  uroald  farthar 
changa  tta  nama  of  tha 
Coata/T^aaadanbca/D'Amloo  Space 
Chartar  Md  Sailing  AgnaaMot  to 
TnatajTraaatlaafim/rrftmifM/ltalia 


foUowliv 
aacflonS 


(a)p«auaatto 
rdmShippi^Actofl 


obtain  a  oonr  af  aach  apaaamat  at  tha 
Waahi^ltoa.  DC  OSoa  of  tte  Padaral 
Maritima  Coo^aaioB.  1100  L  Stoaal 
NW..  RaoB  umft.  buataatad  partiaa 
may  aubmit  rnaim^at^  oa  aaca 
agraamant  to  tha  Sacratary.  Padaral 
MaritiaM  rommtwtnn,  WaahiMton,  DC 
2067S.  wlthlB  10  days  aflar  tha  data  of 
tha  Padaral  lagMw  in  «»ych  thia  aotioa 
appeara^  The  raqolreoMnta  for 
coounania  are  found  in  >acttoo  572^802 
of  Tltla  46  of  tha  Coda  of  Padaral 
Regnlationa  Intaraatad  paiaona  ahoald 
conault  thia  aadion  bafora 
conunuaicating  with  tha  Commiaakin 
regarding  a  ponding  agreamanL 
Agrmmmt  No.:  224-20021*. 


CounaaLPmtaf 
Box  2862. 


PXX 


Sactlaa  BTWaal).  1W  IMS  of  flw 
aniBimliitt 

\No. 
TiUm 


Pottitt!  MirylaBd  Port  AdniniBtj  ation 
(MPA)  Atlantic  Containar  Une  (ACL). 

Sfmptim  Thm  apaamant  amends  tha 
baric  laaaa  agioeamat  to  piutida  that 
MPA  wlD  ofhr  a  apaddoadit  of  180 
par  aaatalaai  far  ouutaiaara  loadad/ 
unloaded  Ihn  ACL  eaagolng  aaaeala 
and  «hayad  to/fhaa  CONRAIL  or  CSX 
fadlitlas  ta  BaMiaara.  TMa  cradH 
appliea  only  to  oontalaara  moving  in 
eithar  dbacHon  bf  rafl  batwaan  Oa  Port 
of  BaMnora,  and  Loaiavflla.  Kantncky; 
f>tf»gn,  Hhnola;  or  Detroit  MIrhlgan 
The  cradH  axpirea  on  the  taminatioa 
data  of  the  bnic  agreemant  and  laaaa. 

9f  oidw  af  the  Fedwal 


iC 
Saofatoiy. 
Dated: 
(FK  Doc.  M-iaai  nM  1 


MBmbI 


t  Board  af  Gawaraara  af  tha 
Padaral  Baaerve  Syetaaa. 
ACnOM:  Requeat  for  commant 

PiNMMav:  Tha  Board  ia  taqueatiag 
ooounaat  on  propoead  aaviriaaa  to  tha 
methodology  for  ooaipaliag  tha  Mvata 
Sector  Adioatmaat  Pador  ("PSAF*).  Tha 
P8AF  is  a  recovery  of  impotad  coats  that 
takes  into  account  the  taxaa  that  would 
have  bean  paid  aad  tha  return  on  capital 
that  would  have  bean  provided  had  d»e 
Pederal  Reaer^e's  priced  services  bean 
furnished  by  a  private  business  firm. 
The  Board  is  proposing  the  levisiona  to 
reduce  tha  naoeaaity  for  ad  hoc 
adiuatflMnta  and  to  reapond  to  todustry 
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gueationa  regarding  the  PSAF 
calculation. 


;  Comments  must  be  aubmittad  on 
or  before  Mardi  13. 1960. 
MNMinan:  Comments,  whidi  should 
refer  to  Docket  No.  R-OSSe.  may  be 
mailed  to  die  Board  of  Govemora  of  the 
Pederal  Reaerve  System.  20th  and  C 
Streets.  NW.,  Wadiington.  DC  20551. 
Attention:  Mr.  William  W.  WUes. 
Secretary:  or  may  be  delivered  to  Room 
B-2223  between  845  ajn.  and  5:00  p jn. 
All  comments  received  at  die  above 
addreaa  will  be  included  in  the  public 
file  and  may  be  inapeded  at  Room  B- 
1122  between  8:45  ajn.  and  5.-15  pjn. 
raw  amiTMBR  nv<onmation  contact: 
Clyde  H  Famsworth.  Director  (202/452- 
27871  or  Paul  Bettge.  Program  Leader 
(202/452-3174).  Divirion  of  Federal 
Reaerve  Bank  Operationa;  for  the 

hearing  impaired  oii/k: 
Telecommunications  Device  for  the 
Deat  Barneatine  Hill  or  Dorothea 
Thompaon  (202/452-3544). 


Background 

The  Monetary  Control  Ad  of  1980 
requires  that  fee  schedules  for  the 
Federal  Reaerve's  priced  services 
include  an  allocation  of  imputed  costs 
for  '^xes  that  would  have  been  paid 
and  the  return  on  capital  that  would 
have  been  provided  had  the  services 
been  fumidied  by  a  private  business 
firm."  Ilieae  imputed  costs  are  referred 
to  as  the  PSAF.  The  methodology  for 
deriving  die  PSAF  has  evolved  since 
1980  piurtly  as  a  result  of  several 
extensive  reviews  including  two  public 
conunent  processes,  two  GAO  reviews, 
and  a  review  by  a  public  accounting 
firm. 

The  current  PSAF  methodology  uses 
the  25  largest  privately  owned  bank 
holding  oompaniea  ("BHCa")  in  a  model 
to  compote  an  average  interest  rate  on 
short-term  debt  that  ia  then  an>Iied  to 
die  vahie  of  Pederal  Res«ve  short-term 
priced  service  assets  requiring  financing. 
The  BHC  model  also  is  used  to  calculate 
a  three-year  average  long-term  debt  rate 
and  a  three-year  average  pretax  rate  of 
return  on  stockholders'  equity  that  are 
applied  to  long-term  depredable  priced 
services  assets  in  proportion  to  the  ratio 
of  debt  and  equity,  also  computed  from 
the  BHC  model  "Hie  methodology  calls 
for  the  BHCa  with  the  highest  and 
lowest  return  on  equity  in  the  sample 
each  year  to  be  excluded  to  prevent 
diatortions.  Additional  costy  are  then 
imputed,  induding  estimates  of  sales 
taxes  that  would  be  paid  on  plaimed 
purchaaes  and  FDIC  insurance  that 
would  be  paid  on  dearing  balances  and 
other  deposits  held  with  the  Federal 


Reserve.  Finally,  the  expeaae*  clt  the 
Board  of  Governors  directly  related  to 
the  development  of  priced  services  are 
estimated.  All  of  theae  coats  comprise 
thePSAF. 

fWsniaotoa 

Since  June  1988,  the  Board  has 
performed  a  thorough  review  of  the 
System's  method  for  calculating  the 
PSAF.  This  review  was  initiated 
because  the  approved  methodology, 
which  uses  a  tlu«e-year  average  that 
indudes  the  low  1987  average  earnings 
for  the  25  largest  mCs.  would  have 
produced  a  1960  PSAF  that  waa 
dramatically  lower  than  that  aiqnoved 
for  1968  (see  Table  1).  The  Board 
believes  that  unnniaUy  low.  ot  hi^ 
average  earnings  rates  for  any  one  year 
should  not  greatly  afiied  estimates  of  die 
longer  term,  or  normal,  earnings  rates 
for  comprable  private  sedor  business 
firms  for  purposes  of  establishing 
prices.' 

In  addition  to  focusing  on  variability, 
the  review  addressed  oUier  areas  of  the 
PSAF  where  questions  have  been  raised 
in  recent  years.  These  areas  induded 
the  assets  reported  on  the  consolidated 
pro  forma  priced  services  balance  sheet, 
the  imputed  capital  structure,  and  the 
imputed  FDIC  assessment  In  addition, 
the  Board  conduded  that  the  KIC 
model  is  still  the  most  appropriate  basis 
for  calculating  components  of  the  PSAF 
because  ffiiCs  offer  services  most 
comparable  to  those  offered  by  the 
Federal  Reserve  Banks  and  view 
themselves  as  competitora  of  the 
Federal  Reserve. 

As  a  result  of  the  review,  the  Board  is 
proposing  the  following  revisions  to  the 
mediodology  for  calculating  the  PSAF: 

Bvpy wifiH*  SampU  Ri«^  ynj  FrrtlMldlMi 

Sample  Pariod 

The  Board  |mqx>ses  to  expand  the 
sample  of  bank  holding  companies  used 
in  the  PSAF  calculation  from  the  25  to 
the  50  largest  privately-owned  bank 
holding  companies  in  each  year  '  and  to 
average  the  most  recent  five  years  of 
bank  holding  company  data  to 
determine  the  pretax  return  on  equity, 
the  long-term  debt  rate,  and  the  ratio  of 
long-term  debt  and  equity  used  to 


*  As  a  result  in  October  198S,  the  Board  approved 
an  inlarim  PSAF  ustaig  fiva-year  average  data  to  be 
applied  to  the  prices  of  ele<^ranic  and  securities 
services  as  of  lanuary  1,  ISSB  (S3  FR  1 1001, 
November  4. 1988).  The  1988  PSAF  waa  used  for 
check  services,  which  were  repriced  as  of 
September  1, 1988  (53  FR  24148.  June  27. 1988)  (see 
Table  \\. 

*  The  sample  siae  was  dtanged  once  before,  in 
1984,  following  request  for  public  comment  (40  FR 
112S1,  March  20, 1984).  At  that  time,  the  sample  waa 
increased  from  the  largest  12  BHCs  to  the  largest  25 
BHCs. 


compute  the  PSAF.  The  Board  believes 
that  this  change  will  substantially 
reduce  die  volatility  of  the  PSAF 
because  each  BHC  will  have  a  smaller 
impad  on  the  overall  average,  and  a 
longer  time  period  smoothes  aberrant 
residts  of  any  one  year.  It  is  antidpated 
diat  use  of  a  larger  sample  and  a  longer 
sample  period  will  decrease  the 
frequency  of  ad  hoc  adjustments  and 
eliminate  the  routine  exdusion  of  the 
niCs  with  the  highest  and  lowest 
average  return  on  equity  eadi  year.  The 
larger  sam|rfe  size  also  allows  for  the 
indusion  of  a  nionber  of  regional 
correspondent  banks  and  increases  the 
geographical  diversity  of  the  group.  Data 
analysis  indicates  diat  the  impad  of 
expcuoding  the  sample  size  and 
lengthening  the  time  period  does  not 
introduce  a  systematic  bias  toward 
either  a  higher  or  lower  PSAF  over  time 
(see  Table  2). 

Capital  Adequacy 

The  Board  proposes  that  the  Federal 
Reserve  meet  the  risk-based  capital 
guideline  of  8  percent  capital  to  risk- 
weighted  assets  as  approved  by  the 
Board  for  state  member  banks  and  bank 
holding  companies,  induding  in  assets  a 
computation  of  cash  items  in  the  process 
of  collection  ("CIPC)  on  a  basis 
comparable  to  a  commerdal  bank. 
Under  the  Board's  proposal  however, 
net  QPC  will  continue  to  be  included  on 
the  consolidated  pro  forma  priced 
services  balance  sheet  because  the 
purpose  of  this  balance  sheet  is  to  show 
only  assets  that  need  to  be  financed.  Net 
CIPC  represents  float  (the  difference 
between  total  CIPC  and  deferred- 
availability  cash  items),  wliich  needs  to 
be  financed  through  priced  services 
operations. 

The  Board  believes  that  die  current 
method  for  imputing  equity  capital, 
using  the  BHC  sample  data,  also 
continues  to  be  appropriate  because 
stiffident  equity  capital  is  derived  to 
finance  long-term  assets.  The  Federal 
Reserve  imputes  equity  for  priced 
services  by  assimiing  that  long-term 
assets  are  financed  by  long-term  debt 
and  equity  in  the  proportion  of  long-term 
debt  and  equity  of  the  BHCs  in  the 
model.  Using  the  proposed  sample  size 
and  sample  period,  this  imputation  will 
result  in  over  70  percent  of  depredable 
priced  services  assets  being  financed  by 
equity.  Given,  however,  the  recent 
Board  approval  of  a  risk-based  capital 
standard  for  state  member  banks  and 
bank  holding  companies,  the  Board 
believes  that  the  PSAF  methodology 
should  ensure  that  this  derived  amount 
of  capital  is  sufiident  to  meet  the  risk- 
based  capital  guideline  imposed  on  stdte 
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companlM.  Iltlf  dM  c^t^  •■ 
lmput«d  te  Iks  IflWPSAF.  tkt  F«4msI 
ReMTT*  ka»  MM^  ikfmm  Hmtm  Ika  teval 
of  aqul^  BMdad  lasMt  th*  liili  bat«d 
guidalin*.  This  Is  tkomm  InTabto  S  aad 
reiMt*  th»  cakulalkMi  of  aPC  tiaiikr 
to  ■  cooBMrdal  baak't  dPC 

In  the  paat  mmm  poaps  bava 
•uggMtad  that  iIm  Pladaral  Raaarva 
■hould  iaputa  a  laval  of  aquity  oo  lU  pro 
forma  pdoad  aarvkaa  baknca  thaat 
•ufBdant  to  aiaat  tka  cunant  ragulatoiy 
oipital  gui^Iina  of  6  parcant  capital 
including  aquity.  to  total  aaaata  whan 
CIPC  is  indudad  oo  a  baaia  alaiilar  to 
that  raportad  by  RHCa.  Undar  tba 
Boanf  a  propoaad  matbodolocy  for 
iraputinc  capital  Fadaral  Raaarva  pricad 
•ervicas  aquity  capital  wouU  amouat  to 
4.4  parcant  of  total  priced  aarvicas 
asaaU  [turn  Tabia  3).  Becauaa  of  tba  bigb 
percentage  of  depreciable  aaaata  that 
will  be  financed  «rith  equity  and 
because  of  the  strong  rii 
computation  noted  above,  the  Board 
believes  that  the  current  malfaodology 


lor  impwthf^  acuity  aapilaHa 
approprlala  amd  tmdta  la  a  lavd  of 
aqutty  capHal  IbX  to  laJBdMit  f 
aopport  priced  aarvioaa  •parattaaa. 

wun^  inwif— pa  AsaeeeHHHi 
The  Board  propoeaa  to  cakalata  Iha 

the  baaia  raqoind  by  Iha  POC  of  a 


PDiC  ina«r«M90  by  applylat  Hm  PDIC 

■t  rate  to  Iho  pso|actoi  lavol  of 
ipfaHMtOPCTW 

illoarr 
apptythaMvrirodPDICi 
topratocM 
the  Federal  Raaarva  plua  a  profacboa  of 
deferred  cradito  on  a  baato  alailar  too 
rtTMfiiol  bonk.  A  rrniiHi^.  tba 
foliawlMiktoieilcwdWiw—Mbo 
ancladair  I 

that  aroaU  aftbanstoa  ba  ( 
on  a  conaoHdatad  Fadaral  I 
bolanca  sheet;  dafamd  cradlts 
Iwitbi 

)toi 


agendea;  and  defsfrad  cfodMs 
aaaodated  with  providing  fixed 
avalbbiUly  or  crodit  prior  to  raoaipl  aad 
pracaaaliv  of  items.*  Tba  114.1  waaUy 
stataoMnt  of  condition  of  tba  Raaarva 
Banks  reflacts  only  the  consoKdatioa  of 
Raaarva  Bonk  data.  Aocordki^.  cre<fits 
or  fixod  availability  pealed  prior  to 
raoaipt  aad  prarassing  of  itams^  as  waO 
aa  aonprioad  ooDacttoa  ttaais.  auut  be 
dadoctod  from  the  HAl  data  to  derive 
daHsfrad  credits  oomparahle  to  those 
reported  by  a  ooauaercial  banL 

Ttys  rhai^  hi  nolhodolagy  for 
compatkig  the  FDIC  jaaorancs  aad 
calculation  of  a  oonsolidatod  priced 
CIPC  «— ^""^  would  laault  in  an 
tocraaae  to  tba  PSAF  aaaount  to  be 
fooovorad.  la  ign.  Ike  FDIC  inaaraaoa 
•aoont  woald  tocraaae  froB  flJ  BiUioa 
to  tCl  milkon.  aa  iaoaaae  of  tZ.2 
million  (see  Table  H 
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CopNol  Baneorp,  Lid.  at  aL; 
AppBcaMono  Tto  Engaga  da  Novo  bi 


The  companies  listed  in  this  notice 
have  filed  an  appBcatfoa  under 
i  22S2SM(t)  of  the  Benrd's  Regolalieir 

Y  (12  CFR  22S.23(aHl)>fbrlhe  Beard's 

M^^MMTAi  wnrfnr  ■dM'Hnw  Ai«UAl  aC  th» 

Bank  Hokling  Company  Act  (12  U.S.C 
18«a(cKBn  and  i  22S.2I(a)  of  Regulhtion 

Y  (12  CFR  22LZt{aJt  to  coiuBance  or  to 
engage  db  noiv,  either  directly  or 
thrnagh  a  sahaidiai]!  in  a  anahaalfinj. 
actiwily  Ihal  to  Hatod  ia  I  a2&aB  aC 
FfgulaHaiYaai 


noted,  sodr  ocHvitios  %vilf  be  oonduchid 
tniuugbout  tno  Unitetf  Stales. 

Each  ^ipncation  to  avauoine  for 
immediate  inspection  at  the  Fbderaf 
Kes^T^v  BOHK  BMso^aaa.  (MH3a  ibo 
appB^aviaB  naa  oe^sr  aoo^^Rsa  ^^m 
processlvgk  H  wiSolsobvavafloble  for 
inapestiou  a(  tte  offices  of  (ke  Dmii  d  of 
oovemars.  ineBoestoQ  perooaa  amy 
express  dMir  vtows  in  writtoig  on'  the 
question  whofhcr  eoHsuBinaten  of  tke 
proposal  eoi'  "htusunably  be  expeeled 
to  pnAice  beaefito  totke  paMie,  sodi 
as  peatei  eoavetrienee,  hieieased 
competitfoB.  ergaitia  hi  effiefeney,  that 
oa^^eigH  possiovB  adverse  effects,  sttch' 
as  anAic  coaceatntion  of  resourees; 
decreased  or  aafw  coi^eti«on« 
conflfcto  of  HBteresta,  or  unsound 
baaking  practjees."  Any  reqnest  for  a 
hearing  an  tkn  qnestibn  mast  be 
accompaiBed  by  a  stJtwueirt  of  die 
reasons  a  written  presentation  would 
not  suffice  in  Ken  of  a  bearing, 
identifying  speeificaUy  any  questions  of 
feet  that  are  in  ifi^ute.  suramanziBg  the 
evidimce  diet  woitfd  be  presented  at  a 
hearing,  and  imficatnig  how  the  party 
commentiBg  woold  be  aggrieved  by 
approval  of  the  prapoaak 

Unless  otherwise  noted,  eemnents 
regarding  the  apphcstions  oaaC  be 
recaivadatthe  RosovrBoak  indicated 
or  the  ottoea  af  the  Baavd  af  GoMmara 
not  later  than  Fbbmary  tr,  inn 

(David  S.  I^staia.  Vka  Pseaidaal)  2» 
Soulk  LaSaHe  Stooet  GUcaga.  Haieia 


CoptCofJtoasai^ZJdL  Lansing 
;.teaagaaadki 


credit  for  the  company's  account  or  for 
the  account  of  others  such  as  wouhf  be 
made  for  the  purpose  of  mortgage 
corporation  poraimut  ta  1 22s!!25Cb)tlt  of 
the  Board's  Regulation  Y. 

B.  Fodetaf  itasai  as  Bbrf^of  Saa 
Raadsoo  (Harty  W.  &een.  Vice 
President)  101  Muket  Street  Saa 
Frandsco.  Callfomia  9005: 

1.  PiigetSound  Btwaup.  Tacoma. 
Washington:  to  engage  df  novo  through 
its  subsidfary,  Washington  Capital 
Corporation.  Sealtla.  Washington,  in 
providing  portfolio  inveatmcnl  advice  to 
institutt(Hial  iavestora  with  respect  to 
investments  by  such  investara  in  real 
estate  projects  pursuant  to  i  225k2S(bU4) 
of  the  Board's  Regulation  Y. 


Boatd  of  GorveiMai  of  Hw  Fedmi 
SyatoBL  lannecy  2%,  isaa. 

Associate  Secretary  of  Uie  Board. 

[FR  Hoc.  SB-nsaFHed  1-20-80: 8:46  ami 


AppHcatlBir  To 


servicing  li 


Fleet/Nocstar  Pinandal  Gcoap,  iBc 
Providence.  Rhodfe  IdoidCitppikaain. 
has  applied,  purioaat  to  aacfiaa4(d(l^ 
of  the  Boak  HokkagOnipany  Aet  (12 
U.S.C  1843(c)(8))  ("BHC  Act")  and 
S225.23(a|{a>afl 
Y(12Cnt229L2S(aN3)kl 
appnndoiate^ : 
outstanding! 
Qnporaliaa  Sa»haaeiaoa.-Cal 

hiHy  wciting  invc 


/  VoL  K.  No.  V  I  PHday.  J—niy  V,  IWB  /  Notiow 


/  V«L  5<N.  No.  17  /  Friday.  Jaiacy  27.  loas  /  Notic«» 


A  wboUjr-owiMd  MbtkUuy  of 
Corporation.  Capital  Guaranty 
liuuranoa  Company,  provldaa  flnandal 
guaranty  inauranca  to  bond  laauara. 
Including  |ovaminantaL  hoapitaL  non- 
profit, educational  and  corpora ta  laauara 
of  bonda  and  aimllar  financial 
obligationa.  and  taauaa  rainaurance 
contracta  on  flnandal  guaranty 
contract*  written  by  othart.  Corporatloo 
alao  provldat  poat-laauanca  cradit 
monitoring  for  obligationa  covered  bv 
flnandal  guaranty  contracta  written  by 
Capital  Guaranty  Inauranca  Company, 
aa  well  as  contracta  written  by 
unafniiatad  third  partlea,  through 
Corporation'*  whoUy-ownad  •ubaidiary. 
Capital  Guaranty  Sarvka  Corporation. 

Financial  guaranty  Inauranca  la 
designed  to  enhance  the  marketability  of 
certain  debt  obligations  by  reducing  the 
risk  of  ioea  to  the  holders  of  the 
obligationa  through  guaranteed  payment 
of  the  obligation  in  the  event  a  demand 
for  payment  la  made  under  the  financial 
guaranty  contract  The  Board  haa  not 
prevloualy  approved  the  activity  of 
flnandal  guaranty  Inauranca  under 
aaction  4(cN8)  of  the  BHC  Act 

Section  4(cXS)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval  angays  in 
any  activity  '^vhldi  tha  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  doaely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  Inddant  thereto."  A  particiilar 
activity  may  be  found  to  meet  the 
*'doeely  reiatad  to  banking"  test  If  It  Is 
demonstrated  that  banks  have  generally 
provided  the  propoeed  activity:  that 
banks  genarallv  provide  services  that 
are  operationaUy  or  functionally  so 
similar  to  the  propoaad  activity  so  as  to 
equip  them  particularly  well  to  provide 
the  propoeed  activity,  or  that  banks 
generally  provide  services  that  are  so 
integrally  related  to  the  proposed 
activity  as  to  require  their  provision  in  a 
spedalliad  form.  Nationat  Courier  Au'n 
v.  Board  of  Govtraon.  516  F.2d  1229, 
1237  (O.C  Cir.  1975).  In  addition,  the 
Board  may  consider  any  other  basis  that 
may  demonstrate  that  the  activity  has  a 
reasonable  or  doae  relationahip  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  PadaraJ  Regiatar  806 
(1»4). 

Applicant  stataa  ttiat  flnandal 
guaranty  insurance  activities  are  doaely 
related  to  banking  and  are  a  proper 
inddent  thereto  because  (1)  Um 
proposed  activities  constitute  an 
extenalon  of  credit,  which  is  a  classic 
banking  function,  and  (2)  banks  In  fad 
conduct  the  prof>o<ed  activities  In  other 


fotna  and  provtda  sarvtcaa  that  mn 
oparatiooaUy  or  hmctionaUy  aimllar  to 
the  propoaad  activltiaa  so  aa  to  equip 
Applicant  with  the  skills  naadod  to 
provide  tha  propoeed  activities  through 
Corporation.  Applicant  contends  that 
flnandal  guaranty  Insurance  contracts 
are  the  functional  equivalent  of  letter*  of 
credit,  dting  Amarican  Insuranca 
Auociation  v.  Clarkt,  666  F.  Supp.  404 
(DJ}.C  1967),  864  F.2d  1406  (D.C  Cir. 
1966).  afflrmad  in  part  vacated  in  part 
No.  87-5126  (D.C  Or.  fan.  6. 1969)  (per 
curiam),  in  support  of  its  contention.  In 
addition.  Applicant  arguea  that 
Congreaa  did  not  Intend  by  Title  VI  of 
the  Gam-St  Germain  Ad  (12  U.S.C 
184S(cK8))  to  reatrid  the  Board's 
discretion  to  approve  this  type  of 
activity  becauae  Congreaa  did  not  troat 
other  functionally  equivalent  forma  of 
credit  enhancement  as  restricted 
"insurance."  In  AppUcant's  view,  the 
cliaractarizatlon  of  flnandal  guaranty 
contracts  aa  "insurance"  under  the  lawa 
of  certain  stataa  Is  lirelavant  to  whether 
the  Board  rotalBB  diacratloo  to  approv* 
this  activity. 

Applicant  also  oontenda  that  cradit 
monitoring  la  doaely  reiatad  to  banking 
becauae  banka  and  other  oonmerdal 
landers  monitor  a  borrower's  credit  and 
flnandal  condition  throughout  the  life  of 
the  borrowing  In  ordar  to  reduce  the 
lender's  axpoeure.  Aooording  to 
AppUcant  cradit-mooitocing  activitioa 
are  patmiaalbla  nndar  a  bonk  holding 
oompany'a  sxpraea  authority  to  make, 
acquire  or  aervtoe  loana  or  other 
extenaiona  of  credit  far  Ita  own  account 
or  for  the  account  of  others,  aa  weU  aa 
Board  precedent  permitting  bank 
holding  companiea  to  arrange,  and  to 
give  advice  with  reaped  ta  extenaiona 
of  credit  See  12  CFR  225.25(bHl). 
Applicant  also  analogizes  credit 
monitoring  to  the  permissible  activities 
of  operating  a  credit  bureau,  assisting  in 
loan  collections  and  providing 
information  to  third  parties  for  a  fee.  Sea 
12  CFR  22S.tt(b)  (23)  and  (24):  Mellon 
Bank  CorporaUon,  74  Federal  Reserve 
Bulletin  773  (1968):  and  Raaaan 
Bancsharea,  Inc.  72 FederalReaerve 
Bulletin  669  (1966). 

In  determining  whether  a  particular 
activity  la  a  proper  inddent  to  banking, 
the  Board  considers  whether  the 
performance  of  the  activity  by  an 
afnilate  of  a  holding  company  can 
reasonably  be  expeded  to  produce 
beneflts  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  In  effldency.  that  outweigh 
possible  adverse  effecta.  auch  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest 
or  unsound  banking  practice*. 


int  maintains  that  Ita  propooal 


be  pro-competitive  and  would 
enable  It  to  provlda  paatar  convenience 
and  Increaaed  sarvioea  to  customers.  In 
addition  to  expanding  the  role  of 
Api^cant  In  an  exia&ig,  though 
relatively  small  market  partidpant 
Applicant  will  be  able  to  broaden  the 
baae  of  experience  for  Coiporation'a 
targeted  market  of  smaller  regional 
iaauers  that  are  predominately  located 
In  the  Western  United  State*.  Applicant 
also  argue*  that  the  propoaal  would  not 
reault  in  adverse  effects  becauae 
abusive  practices  such  aa  "tying"  or 
conflid  of  interests  are  very  remote 
poasibilitiea  under  the  propoeed 
activities. 

In  publiahing  thia  propoaal  for 
comment  the  Board  doea  not  take  any 
poaition  on  iasoaa  raiaed  by  the  proposal 
under  the  BHC  Act  Notice  of  the 
proposal  is  published  solely  in  order  to 
seek  the  views  of  Interested  persons  on 
the  issues  preeented  by  die  application 
and  doea  not  repreaant  a  detennination 
by  the  Board  that  the  propoaal  meets  or 
Is  likely  to  meet  die  standarda  of  die 
BHC  Act 

Any  requeat  for  a  heerina  on  theee 
questions  must  as  required  bjr  1 26ZJ(e) 
of  dbe  Board's  Rules  of  Procedure  (12 . 
CFR  aB2J(e)).  be  accompanied  by  a 
statement  of  the  reaaooa  why  a  written 
preeentation  wouM  not  aofBoa  In  Ueu  of 
a  hearing,  identifying  spedfically  any 
qoestions  of  fad  that  are  In  diapate. 
aummarizing  the  evidence  that  would  be 
preeented  at  a  hearing,  and  indicating 
bow  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Boaton. 

Any  comments  or  requests  for  hearing 
ahould  be  submitted  in  writing  and 
raceived  by  William  W.  WUes. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20651.  not  later  than  February  27. 
1960. 

Board  of  Govtmor*  of  the  Federal  Reserve 
System.  )anu«ry  23. 1988. 
lawiifar  |.  lohasoB. 
AatocJate  Secretary  of  the  Board. 
(FR  Doc  ae-iaaa  Filed  l-ZS-aO;  8:46  am] 
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Inc.,  ol 
inr. 


CFB  2aiJ4k  t»  baaaoM  o  kMik  haUk« 
cnrnpang  arl»  acquis*  a  banker  bank 
h(ri<ttng  company.  The  factor*  that  ace 
conaiderad  fai  acting  on  the  applicationa 
are  aet  forth  in  section  Sfclof  the  Act  (17 
U.S.C  lB42Lc);> 

Bach  appbofion  is  avaiKsMe  for 
ImmedlatB  hispectlon  at  the  ftderat 
Reaenre  Bank  indicated  Once  the 


procasslngi  RwlKalaol 
inspectten  at  r 

Governoio.  ferteieeteA  peteena  may 
expreaa  MMfr  vtow»  fa  wfiifaV  ftr  Aa 
Rflverve  Bank  or  to  the  oP 


an  applicattasi  thai 
riTTt  Inrhiiln  a  stnlaawal  iif  siliy  a 
written  preaentatiaa  would  aat  safiioe  in 
lieu  of  a  haaia^  Idaali^iina  ai^adficaily 

any  qiissHaiia  oCiaat  lhata»ia , 

and  sonmaiixiBg  die  avidenca  that 
wonkf  ba  peeaaBled  at  a  hearing 

Unleaa  otfaanaJaftnotedL  nraMmta 
regardinfaa^  of  thaae  appUaationa 
muat  be  racaiwed  net  later  thaaFelvuary 
17.1969. 

A.  Federal  Reserve  Bank  of  New  Yoifc 
(WflBam  L  RMledge;  Vfiee  KeaidlBirtr  36 
Liberty  Street  MtwTarh.  New  Tork 
10045: 

1.  SaepyHbllomr  Bancorp,  Aic,  North 
Tarrytown,  New  York:  to  become  »  bank 
holding  company  by  acquiring  100 
pescant  of  the  voting  aharaa  af  Th»  First 
National  Bank  of  North  Tarrytown. 
North  Tanytowa.  New  York. 

B.  Federal  Reearve  Bank  of  Chicaga 
(David  S.  I^atein.  Vice  Ptvsideat)  230 
South  LaSaUa  Sfreet  ChicagOv  Hlinaia 

eoeeot 

1.  FoatmioRmkaharea.  Inc.  Pesforia. 
Iowa:  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  Farmers 
Savings  Bank.  Posteria.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  23, 1988. 
|anBil«r|i.|alMaa. 
Asaociaat  Secretary  of  tl>e  Baaed. 
|FR  Itoc  Wa~\mr  Fflad  \-7»-%»»mem\ 


HUMAN 
Offloaoftha 


AQoncy 
of 


FOana  SubmlttMtto  tfw  Offloa 


The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
I  225.14  of  die  Board's  Regulation  Y  (12 


Each  Friday  the  Department  of  IfeaKh 
and  Human  Servioea  (HHS)  publishes  a 
list  of  fatfonnation  oofl^ctf  on  packs^es  it 
has  submitted  to  the  OfRoe  of 
ManasHMBt  and  Bud|at  (QItt),  fas 
dearanaa  i»  tampliaaca  wttb  dia 


Paperwork  BadMctiaa  Act  (44  V&C 
Chapter  35).  The  following  are  those 
packages  subariMai  le^OMB  siace  the 
last  lis!  waa  pahliaked  an  laauoty  Uv 
19891 

Sodal  Security  Adaiiutsaatiun 

(CaitRsp*ifcniiiaaiuOtta«ra*3at-«e5- 
4140  for  copies  <rf  package) 

A.  OVWBIIIIIW.III  i^nawii' 


iNaaiberaf 
Respandaalac  89,0001  FtaqMSDcy  of 
Reaponee  1:  Aaaiagebuiden  per 
response:  Smiantae;  EstiBiated  Annual 
Burden:  6.687  hours. 

2.  Student'aStatamcntRagardii^ 
RcyumptioB  of  School  Attendance — 
0960-OM3— Tha  infbnnatian  collected 
by  thia  fbtm  issued  b9!  the  Sodal 
Secuiily  Adminiiitratimi  is  uaed  to  verify 
the  aik^ed  attendance  of  a  student  who 
is  leodwing  benefita  based  on  school 
attendances  Re^nndentB:  ladividuats  or 
househokh:  Number  af  Respwutenta^ 
133.G0Q:  Frequency  of  Reqwoserl; 
Average  biuden  per  sesponse:  6  minutes: 
Estimated  Annual  Burden:  13,300  hours. 

3.  Letter  to  Employer  Requesting 
Information  About  Wages  Earned  by 
BeneHdary— 0960-0034— This  letter  is 
used  by  the  Sodal  Security 
Administration  to  colled  information 
from  an  employer  needed  to  establish 
the  correct  wage*  earned  by  a 
benefiuary.  Respondents.  Business  or 
other  for — profTt  Number  of 
Respondents:  150.000;  Frequency  of 
Response-.  1:  Average  burden  per 
response:  5  minutes:  Estimated  Annual 
Burden:  12.500  hours. 

4.  Pre-1957  Military  Service-Federal 
Benefit  Questioimaire — 0960-0120— The 
information  is  used  to  determine 
whether  an  indrriduaF  with  pre-1967 
military  service  can  be  given  wage 
credits  for  that  period  and  be  entitled  to 
Sodal  Security  beneflts.  Respondents: 
Inffividnals  or  housdioida;  Number  6f 
Respondents:  56A)6(  Frequency  aS 
Resptnwe:  t:  Average  bwden  per 
respomc:  10  mkmtes;  Estimated  Annual 
Burden:  9^338  hout» 

5.  Quartet  Statiatieal-  Report  on 
Recipients  aadP^aneBtatlndbr  ^ate- 
adnrinirtaredAaaistanceftogwuasior 
Aged,  Blind  aid  Diaabled  (Individuala 
and  Couples)  Beiipirnts    6TI96  ono — 
This  Conn  ia  uaed  by  the  Sodal  Secwity 
Administration  to  provide  Statistieal 
data  on  recipients  aad  aaaiatanee 
p^fmenta  under  the  StqiplaaentaL 
Security  facaase  (S8Q  State- 
admiaiatraed  aapplamcntation 


programs.  Respoadeata:  State  or  local 
govemounts:  Niwilier  al  Bespandents: 
23;  Frequency  of  Response:  4:  Average 
burden  per  response:  1  hour:  Estimated 
Annual  Burden:  92  hours. 

6.  Medical  Cost  Data— NEW— The 
information  collected  1^  this  form  is 
used  by  the  Sodal  Siecurify 
Admiidstratfon  to  determine  if  certain 
State  agency  buc^  requeaa  are 
reasonable.  Respondents:  State  or  Ibca^ 
governments:  Number  of  Respondents: 
54;  Frequency  of  Response:  I:  Average 
Burden  Per  Response:  1  hour  Estimated 
Annual  Burden:  54  hours. 

OMB  Desk  Officer,  luatin  ICapca 
HeaUhCarel 


(Call  Reports  Clearance  Ofltcer  on  301-988- 
20ei>  for  cepiesef  package) 

1.  Statistical  Report  on  Medical 
Care— 0038-0345— The  data  reported  ia 
the  HCFA-2082  are  die  basis  of 
actuarial  foncaala  for  Miedicaid  services 
utilization  and  coata;  of  analyses  and 
cost  savings  estimates  required  for 
legislative  initiatives  relating  t» 
Medicaid;  and  for  respondia^t* 
requesta  far  infiwwiatiun  fram  HCFA 
componeata,  the  Departnent  tte  pablic. 
the  prcsa.  and  the  Ctrngnesa. 
Respondents:  State  or  lacal 
governments;  Number  of  Respondents: 
51;  Frequency  of  Response:  1;  Average 
Burden  Per  Response:  356;  Estimated 
Annual  Burden:  19345  hours. 

2.  Refunding  of  Federal  Share  of 
overpayments  made  to  Medicaid 
Providers — NEW — Overpayments  ate 
occaaianaUy  made  to  Medicaid 
Previders  by  State  Metficaid  ogendea. 
States  must  refund  shares  of 
overpayments  of  HCFA  afier  a  OtVday 
recovery  period  Doeuaaentatian  oa  oat- 
af-bosiness  or  bankrupt  providers  and 
the  aging  of  overpayments  during  the 
recovery  period  are  incremental  burdens 
required  by  this  regulation. 
Respondents:  State  or  local 
Governments:  NuaobCT  of  Re^mndents 
57;  Frequency  of  Response:  1;  Average 
Burden  Per  Respcmse:  ZJ&OOi  Estimated 
Aimual  Burden:  148,200  hours. 

Ca4B  Deak  C^icer.  Allison  Herron 
Offioe  of  the  Secretary 

(Call  Reports  Clearance  OfBcer  oa  202^Z4S- 
6511  for  a^ies  of  package) 

Medicare  Beaefidary  Survey — 
NEW— Thia  request  far  infamMtion  on 
beneficiary  ej^erience  mth  the 
Medlcac*  ftoffva  wnll  be  uaed  to 
identify  poteatial  iaeffidaaciea  which 
require  mom  detailed  review  aad 
corractiwe  actfon.  Respondeatac 
Individuals  ar  housahalda;  Naaiber  of 
RespoadcBta:  HVk  Praqueacy  of 
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RetponM:  1:  Avcraft  Airden  per 
RetponM:  10  minutM:  Bahmated  Annual 
Burdan:  214  houra. 
OMB  Dnk  Officer.  Shannah  Koaa- 

McCallum 

Aa  mantlonad  above,  copiea  of  the 
Informatioa  collection  clearance 
packagea  can  be  obtained  by  calling  the 
Reporta  Clearanoe  Officer,  one  of  the 
foliowinf  numben: 
PHS:  (202)  MS-«00 
HCFA:(301)9ee-»88 
SSA:  (301)  ge6-«149 
OS:  (202)  245-6511 
FSA:  (202)  252-5606 
OHDS:  (202)  472-4415 

Written  oomnianta  and 
recoounendatkma  for  the  propoaed 
infbnnatlon  ooUectiooa  abould  ba  aent 
dlfvctly  to  the  appropriate  OMB  Deak 
Officer  deaifliated  above  at  tha 
following  addreaa: 
OMB  Reporta  Management  Branch.  New 

Bxacuttre  Office  Building.  Roon  3206, 

Waahingtoo.  DC  20606 

Datad  laaMfy  M.  19«i 
iMnaLUnan. 

Acting  Deputy  AaaiMtont  S^crHary  for 
Infomation  Rmourcm  MajngemmtL 
(FR  Doc  W-JOa  PlUd  1-25-60:  •:46  an| 


Pood  Md  DniB  AAnMatrMlon 


RaprMMiMlvooof 


CofMWfiooo  or  I 

:  Food  and  Drug  Admlniatratkm. 
:  Notice. 


:  The  Food  and  Drug 

Admlniatratkm  (FDA)  ia  requaating 
nominatiooa  for  oonaumer  and  induatiy 
repreaentativaa  to  eerve  on  cerUin 
public  adviaory  coounitteee  or  paneb  in 
the  Center  for  Devicee  and  Radiological 
Health.  Nomination*  will  be  accepted 
for  current  vacancies  and  for  thoee  that 
will  or  may  occur  during  tha  oaxt  18 
month*. 

FDA  haa  a  apodal  inlaraat  in  enanrlng 
that  women,  minority  ptmpa.  the 
phyateally  handlcappad.  and  HnaU 
buaineaae*  are  adequately  lepreaentad 
on  adviaory  commltteea  and.  therefore, 
extends  particular  encouragement  to 
nominatioas  for  appropriately  qualified 
iMDak,  minority,  and  phyaically- 
handlcappad  candidate*,  and 
nomination*  from  imall  bu*ines*e*  that 
manufacture  medical  device*  aubject  to 
the  regulation*. 


DATC  Nomination*  should  be  received 
by  March  2a  1966.  for  vacandas  listed 
in  this  notice. 

AOOMMn:  All  nomination*  and 
curricula  vitae  for  conaumer 
representatives  shall  be  aubmitted  in 
writing  to  Naomi  Kulakow  (addres* 
below). 

All  nomination*  and  curricula  vitae. 
which  indude*  a  nominee'*  office 
address  and  telephone  number,  for 
industry  repreaentatives  shall  ba 
submitted  in  writing  to  Kay  Levin 
(addreaa  below). 

For  Consumer  Interests:  Naomi 
Kulakow,  Office  of  Consumer  Affairs 
(HFB-40).  Food  and  Dnm 
Administratiofi.  5000  PWien  Una. 
Rockville,  MD  20867.  301-443-8006. 
For  Industi7  Interests:  Kay  Levin. 
Center  for  Devices  and  Radiological 
Health  (HFZ-SO).  Food  and  Drag 
Administration,  12720  Twlnbrook 
Parkway.  Rockville,  MD  20857. 301-443- 
4016. 

requesting  nominations  for  members 
representing  consumer  and  industry 
intetasts  for  the  following  vacandes 
listed  below: 


Medical  Devicee  Panel* 

The  functions  of  the  medical  devices 
panels  are  to  (1)  review  and  evaluate 
available  data  concerning  the  safety  and 
effectiveness  of  devices  currently  in  use. 
(2)  adviae  the  Commissioner  of  Food 
and  Druga  (the  Commissioner)  regarding 
recommended  claasiflcalion  of  these 
devices  into  one  of  three  regulatory 
categories.  (3)  recommend  the 
assignment  of  a  priority  for  the 
application  of  regulatory  requirementa 
for  devices  dassified  in  tha  standards  or 
premarket  approval  category.  (4)  adviae 
on  any  poaslble  riaka  to  health 
aaaodatad  with  the  uae  of  davlcaa,  (5) 
adviae  on  formulation  of  produd 
development  protocola  and  review 


premarket  approval  applicationa  for 
those  devices  classified  in  the  premarket 
approval  category.  (6)  review 
classirication  of  devicea  to  recommend 
changes  in  daaaification  as  appropriate. 
(7)  recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  act  (8)  advise  on  the  necessity  to 
ban  s  device,  and  (9)  reapond  to 
raqueata  from  the  agency  to  review  and 
■lake  recommendationa  on  apedflc 
iaaues  or  problems  concerning  the  safety 
and  effectiveness  of  devices. 

The  Dental  Products  Panel  will 
fundion  at  timea  aa  a  nonpreacriptioo 
drug  adviaory  panel.  Aa  auch,  the  panel 
revlewa  and  evaluatea  available  data 
concerning  the  aafety  and  effectiveness 
of  active  ingiadlents.  and  combinations 
thereof,  of  various  currently  marketed 


nonprescription  drug  products  for 
human  use,  the  adequancy  of  their 
labeling,  and  adviaes  the  Commissioner 
on  the  promulgation  of  monographs 
establishing  conditions  under  which 
these  drugs  are  generally  recognized  aa 
safe  and  effective  and  not  misbranded. 
The  panel  also  evaluates  and 
recommends  whether  varioua 
preacription  drug  producta  should  be 
changed  to  over-the-counter  statu*.  The 
panel  also  evaluates  data  and  makea 
recommendations  concerning  the 
approval  of  new  drug  products  for 
human  use. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

Tha  function  of  the  Device  Good 
Manufacturing  Practice  Advlaorv 


/  VoL  5*.  Wo.  ir  /  ftiday,  fiiuarj  27.  ttm  /  Wotfeea 


mar  ^  __ 

methadi  wmiik,  anAthaladtttkoaMl 
controls  uaed  far.  tlM  "««wufBfrti!ir». 

devices,  and  make  recoauneadaliana 
regarding  tha  feasibility  and 
reasonableness  of  those  proposed 
regulation*.  The  committee  al*o  reviews 
and  mafees  recommendation*  on 
proposed  gufateltney  (e.g„  GuidfeRne  on 
General  niuciples  of  Process 
VaUdatfaB^  developed  to  assiiBf  die 
medical  deufcefaMJhistrjr  in  meeting  die 


maniiCaetHring 


Technical  Electronic  Product  Rodf  lotion 


The  fbnethm  of  the  Tecfanicat 
ElecliuuiL  iVoouct  Rndlatiuu  Saiiety 
Standards  €5b— ilWee  iaUr  provide 
adviae  and  eonaallatiiBir  en  die  tedmicaf 
feasibMtj^  laassBableaesa,  and 
practicabUilr  of  paitomuata  staMfarda 
*-r  thnmnfa-  pmdiirls  la  niutiul  iIil 
emission  of  ndiatifla  bom  sucb 
products.  Hie  oommittae  may 
recommend  electronic  produd  radiation 
safety  stnndssd*  lor  consiJfeiMtfon. 


MedicatDeffieee.PQmek 

Section  513  of  Ik* MMfa«Deviee 
Amendments  of  1976  (21  U.S.C  388fe)^ 
irrtnridni  that  narh  madif  il  tla*icas 
panel  induda  aa  membaBS  one  noBwoti^ 
represantativa  af  oaosuaier  iateraats  a»»A 
one  nonvoting  representative  af 
interest*  of  the  device  manufacturing 
industry. 

Device  Good Maaufoeturii^  Practice 
Advisory  Committee 

Sedion  sao  of  tha  ktedicrt  Daviaa 
AiMMlBieBts  of  IgTB  (a  UAC  38611 
provides  that  die  Device  Goad 

Manufaduring  Pradice  Adviaory 
Committee  include  as  members  two 
voting  representative*  of  the  general 
public  and  two  voting  representatives  of 
interests  of  tha  device  maaufaduring 
industry. 

Technical  Eiectreaic  Product  Madiedoa 
Safety  Standards  Committee 

SedioB  368(1)  of  tha  Radiation  Control 
f or  Haaltk  and  Safa^  Act  af  1068  (42 
U.S£.  283QQ]  provides  thaliha 
'^'wh'^iftal  FlortrrwiirlVBdnrtBadiBtion 
Safety  Standards  rnmminaa  indude 
five  aiembers  from  the  afEeded 
industries-  and  five  members  from  the 


general  public,  af  whid»  at  least  one 
shall  be  a  representative  of  organized 
labor. 


N( 


Consumer  Bepresentatives 

Any  inteseBted  person  may  nominate 
one  or  more  qualified'  persons  as  a 
member  of  •  particular  advisory 
committee  or  panel  to  PupresHut 
consmner  interests  a*  identified  in  this 
notice.  Self-nonunations  are  ako 
accepted.  To  be  eligiblie  for  selection, 
the  applicant's  experience  and/or 
education  will  be  evaluated  against 
Federal  dvH  service  criteria  for  the 
position  to  which  the  p«»*«^"  will  ba 
appointed. 

Nomiaationa  s&att  «'«^t««i^  a  eanpkrte 
curriculum  vitae  of  each  nomiBee  and 
shall  state  ttat  the  nominee  ia  awaie  of 
die  nooinatian;  ia  wiUteg  t»  serve  ana 
member,  aad  appean  to  hane  no  conflict 
of  inlbteat!  that  VMnd  psedade 
membership.  FDA  will  aak  the  paHntia) 
candldalsa  topsevids  detriied 
informatioa  rmipsiiiinft  sudt  matters  aa 
finandat  hoh&gs,  einpiuyment  amf 
researckgraBtaand/or  eontractfr  to 
permit  evalnatieir  of  possible  sources  of 
ctmncls  of  inlleiesL  The  nominatioD 
should  sfiite  whetfter  the  nominee  is 
interested  aniy  in  a  particular  advisory 
committee  or  pand  or  in  any  adViMvy 
committee  or  paneL  Tfte  tierra  of  office  is 
between  3  and  4  years,  dependiiig  on  the 
appointment  date. 

Industry  Jtepreeentttives  forMedieel 
Denees  Panele 

Any  oigaatzatian  inthe  medicat 
device  manufarteriag  indnstiy  wiaUm 
to  partidpate  in  the  selection  of  am 
appropriate  member  of  a  particalar 
devicea  panri  Buy  nooynate  oae  or 
mat»  qualified  pesBona  t»  sepressnt 
industry  interaats.  Ptaaons  who 
nominate  Ihi  mat  Ives  as  indasMal' 
representatives  for  the  devices  panda 
wdl>  not  pastjdpote  in  the  seledian 
process.  It  is,  therefore,  recommended 
thai  all  liOBHnotlens  be  aiadeby 
someone  with  an  ei^ganizatien  or  firm 
who  i*  wiBIng  to  partidpetein  the 
selection  process. 

Nominations  shall  indude  a  compTete 
curricuhun  vitae  of  each  nominee.  The 
nomination  should  state  whether  the 
nominee  is  interested  only  in  a 
particular  advisory  camniittee  or  panel 
or  in  any  adviaory  committee  or  paaeL 
The  term  of  office  ia  between  a  and  4 
years,  depending  on  die  appoiotmcnt 
date. 


Device  Good  Manufactaring  Practice 
Advisory  Committee  and  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee 

Any  interested  person  m^  namiBate 
one  or  more  qualified  persons  to 
represent  industry  interest  on  these 
committees  as  identified  in  Ats  notice. 
Self-nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee.  The 
term  of  office  is  between  3  and  4  years, 
depending  on  the  appointment  date. 

Selection  Prooadima 

Consumer  Representatives 

SelediaBaf  I 
consumes  interests  is  i 
praeadnrea  which  indnde  uaeoC  a 
consortium  of  i  siiauiiiiii  iwgimiiiilloiii 
which  haa  the  lespeiiailjiBty  Ibr 
screenm^  mlerviewi0g.  and 
recommending  cauuSdalas  rar  the 
agency's  ordepartmenf *  sdedlon. 
Candidates  riMnild  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

Industry  Repreeentativee  far  Medteml 
DevicegPaneie 

Regarding  nominatians  for  members 
representing  the  interests  of  the  device 
maniiiactiiring  industry  on  the  medicaf 
devices  panels,,  a  latter  will  be  sent  to 
each  organiratign  that  has  i 
nomination,  and  to  these « 
indicating  an  ioterest  in  I 
the  selection  I 
complete  list  of  all  sudi  ( 
and  dM  aeminsea.  XUalattsr  will  I 
that  it  is  the  1 
organizaliatt  tocoasak  1 
in  selecting  ai 
representiag  in«l 
particular  I 

afterieeeipt  of  Ike  least  tfnoi 
is  selected  witkin  88  daya,  dM  agency 
will  selad  the  nonvoteg  member 
I  cpi  e8entaig°  indastry  mterestsi 

Device  Coed  Maaufacturing  Practice 
Adviaory  Coaunittee  and  Heekaieml 
Electronic  Product  Radiation  Safety 
Staadarda  Cemadttee^ 

Regarding  nominations  for  persons  to 
represent  industry  interests  on  these 
committees,  they  shall  be  forwarded  to 
the  office  of  the  Secretary  af  Health  and 
Human  Services  far  final  selection. 

This  notice  ia  issued  under  die  Federal 
Advisory  Committee  Asl  (Pub.  L  92-463. 
86  Stat.  770-776  (5  U&C  Appi  I))  and  2} 
CFR  Part  14  relating  to  advisory 
committees 


40B2 
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Dalwl  January  1*.  IIHl 
|olHiM.Ta)rtar. 

A$mKiot9  Commimioimrfor  lUguJatory 
Affain. 
|FR  Doc  »-1Mt  PIM  t-M-«(  Ml  Ml 
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Food  and  Dnif  AdminlttraHon. 
Nolle*. 


:  Th«  Pood  and  Drug 
Adminittration  (FDA)  is  requetting 
nominatloiu  for  voting  member*  to 
•erv*  on  certain  public  adviaory 
committa**  or  p*n*U  in  th*  Cmter  for 
Davice*  and  Radiological  Health. 
Nominationa  will  be  accepted  for 
current  vacaiu:!**  and  tho*e  that  will  or 
may  occur  during  th*  n*xt  18  month*. 

n)A  ha*  a  apadal  intereat  in  enauring 
that  women,  minority  group*,  and  the 
physically  handicapped  are  adequately 
f  preaented  on  adviaory  committee* 
•od.  therefore,  extends  particular 
ancooragenent  to  nominations  for 
appropriatelv  qualified  female,  minority, 
and  poyalcauy-handicapped  candidate*. 
;  B*cau*e  scheduled  vacande* 
'  oa  varlooa  date*  throughout  each 
year,  no  cutoff  date  i*  **tabliahed  for 
the  receipt  of  nomination*.  However, 
when  poeeible.  nominatian*  should  be 
leceivd  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  a*  indicated  in  thi*  notice. 
AOeWMM:  All  nomination*  and 
curricula  vita*  for  the  medical  device* 
panels  shall  be  aent  to  Cordon  C 
johnaoo.  Center  for  Devices  and 
Radiological  Health  (HFZ-70).  Food  and 
Drug  Adniinlatratlon.  8757  Georgia  Ave  . 
Silver  Spring.  MD  XOVk 

All  nomlnatioa*  and  curricula  vita* 
for  the  Device  Good  Manufacturing 
Practice  Adviaory  Committee  ahallb* 
sent  to  Sharon  Kalokerinos,  Center  for 
Device*  and  Radiological  Health  (HFZ- 
332).  Pood  and  Drug  Adralnlatration. 
g757  Ceotgla  Ave..  Sihr*r  Spring.  MD 

soma 

All  nomination*  and  curricula  vita* 
for  th*  T*chnlcal  Electronic  Product 
Radiatioa  Safety  Standard*  Committee 
shall  be  sent  to  Ariene  Underdonk. 
Center  for  Device*  and  Radiological 
Health  (HFZ-aa).  Pood  and  Drug 
Adminlatratkm.  12720  Twinbrook 
Parkway.  RockvOI*.  MD  20887. 

Kay  Levin.  Canter  far  Devic**  and 
RadiokMical  Health  (HFZ-20).  Pood  and 
Drug  A^nlnlatration.  12720  Twinbrook 


:  PDA  is 

requesting  nominations  of  voting 
member*  for  vacancies  listed  below.  If 
speciflc  expertise  is  not  indicated, 
individuals  should  have  expertise 
relevant  to  the  Reld  of  activity  of  the 
committee  or  panel 

1.  AnMthMiology  and  RMpiratory 
Therapy  Devicet  Panel:  Tliree 
vacancies  occurring  immediately,  three 
vacancies  occurring  November  30. 1888: 
dinicians/researc^r*  with 
demonatrated  experience  In  tba 
treatment  of  respiratory  disorders  with 
an  emphasis  on  neonatal/pediatric 
problems  and  some  work  experience 
with  new  (experimental)  therapies 
Induding  high  frequency  ventilation 
and/or  extracorporeal  membrane 
oxygenation. 

2.  Clinical  Chemitty  and  Clinical 
Toxicology  Devicet  Panel-  One  vacancy 
occurring  February  28.  lOSft  doctor  of 
medicine  or  phlloeophy  experienced 
with  clinical  chemistry,  clinical 
toxicology,  therapeutic  drug  monitoring. 
or  genetic  diaeaae  diagnoatic  device*. 

3.  Dental  Products  Panel:  Three 
vacande*  occurring  immediately: 
Individual*  with  cxperti**  in  dental 
device*,  materials,  or  oral  microbiology. 

4.  Device  Good  Manufacturing 
Practice  Adviwory  Committee:  On* 
vacancy  occurring  May  31. 1980:  one 
health  pcofeeaiooal  employed  in  the 
human  haalth  cara  area.  Areas  of 
committee  interest  indude  quality 
assurance  in  manufacturing  of  medical 
device*  to  indud*  application  of  the 
good  manufacturing  practice  regulation 
to  the  production  of  computerized 
devices  and  in  vitro  diagnoatica  and 
problems  associated  with  the  uaa  of 
medical  device*. 

5.  Ear.  Note,  and  Throat  Devicee 
Panel:  One  vacancy  occurring 
Immediately,  four  vacandes  occurring 
October  31. 1988:  audiologisU  or 
otolaryngologists  with  experienc*  in 
pediatric*. 

gb  Castroenterology-Urology  Devicee 
FcamL  One  vacancy  occurring 
tanmedlataly.  two  vacancies  occurring 
December  31. 1888:  interventional 
radiologist  uroloclst  nephrolooist; 
lithotripey  *p*ciaU*t  dlnidan/ 
biomedical  engineer  with  experienc*  tai 
membrane  transport  and  hemodialysis 
or  other  extracorporeal  therapy. 

7.  General  and  Plaabc  Surgery 
Devicee  Panel  One  vacancy  occurring 
Ai^uat  31. 1988:  padiologlst  or  general 
•urgaon  with  a  strong  academic  and 
clinical  research  orientetton. 

g.  General  Hoepital  and  Personal  Use 
Devicee  Panet  Two  vacande*  occurring 


immediately,  two  vacande*  occurring 
December  31. 1980:  dlnical/bioinedical 
engineer  aurglcal  oncologlat  with 
experience  in  the  use  of  various  drug 
infiMion  regimes:  general  surgeon: 
internist:  diabetoiogist  immunologist:  or 
general  practitioner. 

0.  Hematology  and  Pathology  Devices 
Panel:  One  vacancy  occurring  February 
28. 1989.  four  vacancies  occurring 
February  28. 1980:  individuals  involved 
in  the  practice  of  medidne  or  dinical 
laboratory  sdence  familiar  with  dinical 
hematology  and  biotechnology. 

10.  Immunology  Devices  Panel:  Two 
vacandes  occurring  February  28, 1988. 
one  vacancy  occurring  February  28. 
1900:  immunologists  with  experience  in 
allergies:  medical  oncologists  with 
experience  in  timior  diagnosis  and 
treatment. 

11.  Microbiology  Devices  Panel:  Three 
vacancies  occurring  August  28. 1988.  two 
vacandes  occurring  February  2a  199(k 
disease  dinidans:  individuals  with 
expertise  in  antimicrobial  susceptibility 
testing  devices,  and/or  virology  testing 
device*,  and/ or  biotechnology. 

12.  Neurological  Devices  Panel:  One 
vacancy  occurring  immediately: 
biomedical  engineer. 

13.  Obstetrics-Cynecologjr  Devices 
Panel:  One  vacancy  oocuning 
immediately,  one  vacancy  occurring 
January  31, 1080:  individual*  with 
expert!**  in  ob*tetric*  and/or 
gynecology. 

14.  Ophthalmic  Devices  Panel:  One 
vacancy  occurring  immediately,  two 
vacande*  occurring  October  31, 1988; 
ophthalmologiata  and  optometriats. 

15.  Orthopedic  and  Rehabilitation 
Devices  Panel:  One  vacancy  occurring 
immediately,  four  vacancie*  occurring 
August  31. 1980:  orthopedic  surgeon* 
with  expertise  in  joint  structure  and 
function,  prosthetic  ligament  device*,  or 
)olnt  biomechanics  and  implants,  or 
biomaterials  engineera. 

18.  Radiologic  Devices  Panel:  Three 
vacandes  occurring  immediately,  one 
vacancy  occurring  January  31, 1981k 
radiologist  radiation  oncologist 
oncologist  who  is  expert  in 
hyperthermia:  and  hyperthermia 
specialist 

17.  Technical  Electronic  Product 
Radiation  Safety  Standards  Coaunittee: 
Two  vacandes  occurring  December  SI, 
1980:  two  membere  from  a  government 
agency,  induding  State  or  Federal 
government  (however,  see  paragraph 
below  regarding  qualifications). 
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Medical  Devices  Panels 

The  functions  of  the  medical  devices 
panels  are  to  (1)  review  and  evaluate 
available  data  concerning  the  safety  and 
effectiveness  of  medical  device* 
currently  in  use,  (2)  advise  the 
Commissioner  of  Pood  and  Drugs 
regarding  recommended  classification  of 
these  devices  into  one  of  three 
regulatory  categories.  (3)  recommend  the 
assignment  of  a  priority  for  the 
application  of  r^ulatory  requirements 
for  devices  classified  in  the  standards  or 
premarket  approval  category.  (4)  advise 
on  any  possible  risks  to  health 
assodated  with  the  use  of  devices,  (5) 
advise  on  formulation  of  product 
development  protocols  and  review 
premarket  approval  applications  for 
those  devices  classified  in  the  premarket 
approval  category.  (6)  review 
classification  of  devices  to  recommend 
changes  in  dassification  as  appropriate, 
(7)  recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  act  (8)  advise  on  the  necessity  to 
ban  a  device,  and  (9)  respond  to 
requests  from  the  agency  to  review  and 
make  recommendatiofM  on  specific 
issues  or  problems  concerning  the  safety 
and  effectiveness  of  devices. 

The  Dental  Products  Panel  wiU 
function  at  times  as  a  nonprescription 
drug  advisory  panel  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  maiketed 
nonprescription  drug  products  for 
human  use.  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drugs  on  the  promulgation 
of  monographs  establishing  conditions 
under  which  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  The  panel  also  evaluates 
and  recommends  whether  various 
prescription  drug  products  should  be 
change  to  over-theH:ounter  status.  The 
panel  also  evaluates  data  and  makes 
recommendations  concerning  the 
approval  of  new  drug  products  for 
human  use. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  function  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  is  to  review  regulations  for 
promulgation  regarding  gjooA 
manufacturing  practices  governing  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacture, 
packing,  storage,  and  installation  of 
devices,  and  make  recommendations 


regarding  the  feasibility  and 
reasonableness  of  those  proposed 
regulations.  The  committee  also  reviews 
and  makes  recommendations  on 
proposed  guidelines  (e.g..  Guideline  on 
General  Prindples  of  Process 
Validation)  developd  to  assist  the 
medical  device  industry  in  meeting  the 
good  manufacturing  practice 
requirements,  and  provides  advice  with 
regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  from  good  manufacturing 
practice  regulations. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

The  function  of  the  Technical 
Electronic  Produd  Radiation  Safety 
Standards  Conmiittee  is  to  provide 
advice  and  consultation  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation  from  such 
products.  The  committee  may 
recommend  electronic  produd  radiation 
safety  standards  for  consideration. 

QualificatkNis 

Medical  Devices  Panels 

Persotis  nominated  for  membership  on 
the  medical  devices  panels  shall  have 
adequately  diversified  experience 
appropriate  to  the  w(»k  of  the  panel  in 
such  fields  as  dinical  and 
administrative  medicine,  engineering, 
biological  and  physical  sdences, 
statistics,  and  other  related  professions. 
The  nature  of  spedalized  training  and 
experience  necessary  to  qualify  the 
nominee  as  an  expert  suitable  for 
appointment  may  include  experience  in 
medical  practice,  teaching,  and/or 
research  relevant  to  the  field  of  activity 
of  the  panel.  The  particidar  needs  at  this 
time  for  each  panel  are  shown  above. 
The  term  of  office  is  between  3  and  4 
yean,  depending  on  the  appointment 
date. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

Persons  nominated  for  memberahip  on 
the  Device  Good  Manufacturing  Practice 
Advisory  Committee  should  have 
expertise  in  any  one  or  more  of  the 
following  areas:  quality  assurance 
concerning  manufacturing  of  medical 
devices  and/or  sterilization  of  medical 
devices  during  the  manufacturing 
process.  In  addition,  nominees  should 
have  experience  with  the  use  and 
application  of  medical  devices.  The 


particular  needs  for  this  committee  are 
shown  above.  The  term  of  office  is 
between  3  or  4  years,  depending  on  the 
appointment  date. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

Persons  nominated  for  the  Technical 
Electronic  Produd  Radiation  Safety 
Standards  Committee  must  be 
technically  qualified  by  training  and 
experience  in  one  or  more  fields  of 
sdence  or  engineering  applicable  to 
electronic  fvodud  radiation  safety.  The 
particular  needs  for  this  committee  are 
shown  above.  The  term  of  office  is 
between  3  and  4  years,  depending  on  the 
appointment  date. 

Nondnatioa  Procedures 

Any  interested  persons  may  nominate 
one  or  more  qualified  persons  for 
memberahip  on  one  or  more  of  the 
advisory  committees  or  panels.  Self- 
nominations  are  also  accepted. 
Nominations  shall  indude  a  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  telephone 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  *enie  as  a  member,  and 
appeara  to  have  no  confbd  of  interest 
that  would  predude  membership.  FDA 
will  ask  the  potential  candidates,  to 
provide  detailed  information  concerning 
such  matten  as  financial  holdings, 
employment  and  researdi  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Ad  (Pub.  L  92-463, 
86  Stat.  770-776  (5  U.S.C  App.  IJ)  and  21 
CFR  Part  14,  relating  to  advisory 
committees. 

Dated:  January  19, 1989. 
lohnM.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  89-1899  Filed  1-2B-89;  a45  am) 
tOOK4M»41-ll 


IDocfc*tNa88F-0403] 

Takada  Chamicai  Indus  biai,  Ltd., 
raaig  of  rooa  mxrhvv  fWwnmKt 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  petition  has  been  filed  on  behalf 
of  Takeda  Chemical  Industries,  Ltd., 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
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y.  Taacbar  Qaaationaaira  aad  Parental 
Consent  Forms  for  die  Study  of  the 
Loi^Tenn  Health  Outcomes  of  Veiy 
Law  Biivwai^it  Infanta— NEW~~Tne 
VS.  has  anparianoad  a  dramatic 
incraasa  la  the  aofvhrri  of  low 
birthweight  infants.  Theee  infants  are 
knoam  to  be  at  riak  for  leas  dian  optfanal 
neufodavakjpmantal  outcomes.  This 
study  investigates  the  developm«nt  of 
low  birthwe^  children  to  Identify  die 
care  and  sei  vices  wMdi  dwy  will  need. 
The  teacher  questionnaire  vrill  gather 
critically  needed  data  on  the  utilization 
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of  apadal  aducatton  services  by  VLBW 
fadants  at  school  age,  their  langoage 
laaiiilng  and  achievanent  problems. 
RaqMmdenta:  Non-profit  institutions; 
Bute  or  local  govamments;  Numbar  of 
Raapoodents:  2.100;  Numbar  off 
Rasixmaes  Per  Respondent  1;  Average 
Burden  Per  Ra^wnse:  .17  boina; 
Estimated  Annual  Borden:  360  hours. 

OMB  Detk  Officer  Shannah  Koss- 
MoCaUnm. 

Written  comments  and 
recommendations  for  die  proposed 
informattoo  oollacttoas  shoold  be  sent 
direcdy  to  die  OMB  Desk  Officer 
designatad  above  at  the  following 
addrass:  CM^  Reports  Management 
Branch,  New  Executive  Office  Builtfing, 
Room  3200,  Washington.  DC  20603. 

Date:  January  la  1080. 
A.< 


Deputy  AMMittant  Secretary  for  HeaMl 
(Planning  and  Bvaluationf. 

[PR  Doc  8»-1828  Filed  1-26-80: 8:45  am) 
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In  accordance  with  sectimi  10(a)(2)  of 
die  Federal  Advis<ny  Committee  Act 
(Public  Law  02-463),  amunmoement  is 
made  of  the  following  National 
Advisory  Council  sdieduled  to  meet 
during  the  month  of  Februaiy  1060: 

M1J11&' National  Advisory  Council  on 
Health  Care  Tedmology  Assessment 

Date  and  Time:  February  17, 1060— OA) 
ajn.  to  4:00  p.m. 

Place:  Washfa^too  Court  Hold.  Ball 
Room,  S25  New  Jersey  Avenue, 
Northwest.  Wadiington.  DC 

Qosed  Februaiy  17, 3:30  pjn.  to  4A) 
pjn. 

Open  for  remainder  of  the  meeting. 

Aupoea:  The  Council  is  charged  to 
provide  advice  to  die  Secretaiy  and  to 
die  Director  of  die  National  Center  for 
Health  Services  Researdi  and  Health 
Care  Technology  Assessment 
(NCHSR)  widi  respect  to  die 
performance  of  health  care  technology 
assessment  functions  prescribed  by 
Section  305  of  die  Public  Healdi 
Service  Act.  as  amended. 

il^ndo.' The  agenda  arill  Include  Uie 
election  of  a  chaiiman  for  the  Council 
There  will  also  be  a  discussion  of 
potential  future  Council  activities.  In 
addition,  there  will  be  a  discussion  of 
the  Medicare  Coverage 
recommendations.  In  closed  session 
from  3:30  pjn.  to  4 A)  p.m.,  the  Council 
will  review  technology  assessment 
grant  applications  submitted  to  the 
NCHSR. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meetings,  or  other 


relevant  information  should  contact 
Mrs.  Diana  Dodd,  National  Center  for 
Healdi  Services  Research  and  Health 
Care  Tedundogy  Assessment,  Room 
18A2a  Paiklawn  Buildiog,  5600  Fishers 
Lane,  Rockvilla.  Mai^and  20667. 
Teleidione  (301)  443-3001. 

Agenda  items  are  subject  to  change  aa 
priorities  dictate. 

Dated  Jannaiy  IZ  198a 

Actit^  Director,  National  Center  for  Health 
Servicet  Research  and  Health  Care 
Technology  AMetsmaO. 
[PR  Doc.  80-1966  Filed  1-26-80;  848  amj 
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NMorad  RaaMHch  Sarvtoa  Awwdo  for 


DawQallon  of  Aulliorfly 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegati(m  of 
authority  to  the  Assistant  Secretary  for 
Healdi  on  July  2a  1070  (44  FR  40316).  1^ 
the  Secretary  of  Health,  Education,  and 
Welfare  (predecessor  of  the  Secretary  of 
Health  and  Human  Services),  with 
Assistant  Secretary  for  Healdi  has 
delegated  to  the  Adndnlstiator,  Health 
Resources  and  Services  Achninistration, 
with  authority  to  redelegate,  the 
authority  under  Tide  IV,  section 
467(d)(3),  of  die  Pulbic  Healdi  Service 
Act  (42  U.S.C  266(d)  as  amended, 
pertaining  to  National  Researdi  Service 
Awards  for  research  in  primary  medical 
care,  extending  the  one-half  of  one 
percent  for  payments  under  National 
Research  Service  Awards  made  for 
National  Center  for  Health  Services 
Research  and  Health  Care  Tedmology 
Assessment  under  Section  304(a)(3). 
This  delegation  also  exduded  the 
authority  to  promulgate  regulations, 
submit  reports  to  the  President  of  the 
Congress,  approve  oiganizational 
changes  at  the  division  level  and  above, 
establish  natiimal  advisoty  councils  and 
boards,  and  select  members  of  national 
advisory  councils  and  boards. 

Radalagadon 

Provision  was  made  for  aU 
delegations  and  redelegations  within  the 
Public  Health  Service  to  contiue  in  effect 
provided  they  are  consistent  nvith  this 
delegation. 

EffactivaDate 

This  delegation  was  effective  on. 
January  17, 1089. 

Dated  faouaiy  17, 1909. 
Robert  B.  WIimmmb. 
Assistant  Secretary  for  Health. 
(FR  Doc.  8e-180S  Filed  1-26-80: 8:45  am] 
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Notice  is  hereby  given  diat  in 
furtherance  of  the  delegatioa  of 
authority  to  die  Assistant  Secretaiy  for 
Healdi  on  Januaiy  14, 1061  (46  FR  10016) 
by  die  Secretaiy  <rflfealdi  and  Human 
Services,  the  Assistant  Secretary  for 
Healdi  has  ddegated  all  of  die 
audiorities  under  section  310  of  the 
Public  Healdi  Service  Act.  as  amended, 
pertaining  to  the  fnnctioBS  aasigned  to 
the  Healtih  Resources  and  Servtoea 
Administration  for  PnUic  Healdi 
Emetgendes  to  the  Administrator. 
Healdi  Resources  and  Services 
Administration,  with  authority  to 
redelegate.  The  delegation  excluded  the 
authorities  to  issue  regulations,  to 
submit  reports  to  the  President  and  the 
Congress  or  a  congressitmal  committee, 
to  establish  advisory  committees  or 
councils,  or  to  appoint  members  to 
advisory  committees  or  councils. 

Raddagadoa 

Provision  was  made  for  all 
delegations  and  redelegations  under 
Htle  in  of  die  PnbUc  Healdi  Service  Act 
to  continue  in  effect 

EffecdvaDate 

This  delegation  became  effective  on 
Jannaty  13, 1966. 
Date  Jamiaiy  13,  lOOBl 


Robert  E.^ 

Assistant  Secretary  for  Health. 

(FR  Doc.  80-1806  Filed  l-2fr-8a(  845  am] 


oiaiOTiMni  Off  wy"*"*'^'*"!  ■wncuiinsi 

Part  H  of  the  Stotement  of 
Oiganization,  Fimcti<ms,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Public  Health  Service  (PHS), 
Chapter  HG,  Indian  Health  Service 
(IHS),  (52  FR  47053-67,  December  11. 
1067)  is  amended  to  reflect 
establishment  of  substructure 
components  within  IHS.  PHS. 

Indian  Haahb  Service 

Under  Chapter  HG.  Section  HG.IO, 
Organization  and  Functions,  delete  die 
Section  HG.IO.  Organization  and 
Functions  and  insert  the  following 
Section  HG.IO.  Organization  and 
components: 

Section  HG.10.  Organization.  IHS  is 
directed  by  a  Director  who  is 
responsible  to  the  Assistant  Secretary 
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far  HMlth.  IHS  ooiwUta  of  th*  foOowi^ 

Ofllo*  of  tiM  Olractor  (HCA): 
OfRw  of  AdmhrislralkMi  md 


MinfioiH  (HCAl); 
tfflotalPUM 


Offlo*  of  Plaaiiia&  B« 
UftdattaD(HCA3): 
OSlM  of  nbd  AoHvMh  (HCiUk 
OAoa  of  Hodth  PtagraM  (HGAD: 
Ollfloof  J 

OfllnoftlMl^PMpMB 
Di  hImiiiiI(HCA7); 
OIBooofl 

IH8  Aim  OIBoooOiGP^ 

Aftor  MCLjg  C^M  hoWaw, 
Hdo  JtriiM  MGJA  AmoCtoim. 

Aflor  Iho  Mfa  Md  olalMMiM  far  Oyyio* 
ofthaDimatot(HGAl\ 


boolth  aiendos;  (2)  providoo  supMrt  fat 
poUqr  ood  program  diroctlon  ana 


matarlala:  (S)  oooducts  i 
miMiMiif  Htwit  and  poblk  offain 
•cthrlttoo  for  dM  IHS  wlthio  PHS  and 
DHHB  Md  Milk  otfMr  paUk  and  privato 
(4) 


oiaintaln  productlva  madia  ralatlooa;  (^ 
plana  and  dirocU  programs  deaigned  to 
fadUtat*  diaaaataaHoa  of  haoMi 

Mnrtoaa  fafanMttoa  ta  airf 
I IH8  Hoadqoartara.  MB  Birnaaa. 
IH8  flarvlca  Uatta  Md  TMkal 
coaponaata;  and  (0)  ooordlnataa 

IDpiaBhaflKIRBQB  Ol  aia  ^^BOQOHft  OV 

InforniartoB  Aol  far  HB. 

FoUcfRmfkmamdComiimaUoe  Staff 
fHGA-^}  Tbo  Staft  p)  Coordinataa  dia 
raviaw  of  poMcif  iaaaac  lattlatlvaa.  and 
tha  resohttloo  af  dOhraaflaa  within  iha 
Indian  HaaHk  Sarvloa  (SB)  ralalad  ta 
thaoc  (Z)  parfanaa  ipodal  aaai^maaU 
for  tha  DIractac.  aaow  of  wUdi  roqaifa 
faaposaaaby  or  ooordlDattoo  with  ofhar 
IHS  or  PHS  ofBoac  (S)  analyaaa  and 
•tadiaa  tha  baohirMad  of  probUna. 
ganarataa  and  vrahiataa  options,  and 
davalopa  and  impianaats  now 

od  worfclM  poUdao  to 
laociaa;  ana  (4)  plana, 
and  dliaols  tha  Bxaoattva 
Sacratariat  of  tka  IHB  with  primary 
raspooaibAity  for  manngamant  of 
writtan  oooununications  to  and  boa  tha 
Diractor. 

£7110/  Bmpioyment  Oppoitunltf  amd 
avil  /Ug/ita  Staff  (HCA-4J  Tba  tiaft  (1) 


Admlnistars  tha  IHB  aqaal  agpartnaitjr. 
dvU  rights  and  I 
progpMMhii 
astabUshad  DHH8  and  FHS  pottdaK  (Z) 
monitor*  tha  parsoansl  syslaiBa  far 
Ganaralii 
Corpo  and  Waga  J 
and  raspoads  lo  oonplalnta  of 
amploymant  (fisoimfaiatioa:  (S)  davalopa 
and  diracts  Implamantatiow  of  the 
provisioas  ondar  tha CMlli^rts  Act  of 
19M  (P  J.  SB-tU).  and  *t  Ago 
DIacrlariMlfaa  Aol  «f  !«•  (Pi.  M-iat. 
SB  BtaL  nn  as  Ihojr  apply  la  padpiairts 
of  IHSfanda;  (4)in  uuHiMutluii  with  the 
Divlsian  of  GoMraets  and  Grants  Policy, 
promotaa  tha  awrarding  af  < 
undar  MGdon  IM  of  tbs  SmaU  1 
Act  (5)  partidpotas  in  tha  formulatioD 
of  MSgaaiBt  polMaa.  priorMaa  and 
stratmfao  as  iMf  aflad  prefassionsi 
haalth  organisatiaaM  and  inaHtutiona  of 
highor  sdiacatiaK  (6)  sanras  as  liaiaan  to 
assass  and  snsare  aqdtabla  appJicatten 
of  IHS  prar*"*  to  its  minority 
coostitnaadaa:  and  (7)  davalops  EEO 
adacatlon  and  training  programs  lor  IHS 
nwnagara,  saparviaors.  oounaalors  and 
0Oipioy90S* 

Aftar  tha  titla  and  sUtemant  for  tha 
Office  afAdaUnJBtrotion  and 
Mom«m»anl /7JCA7;  faiaart  tha  tides 
and  stataasants  far  tha  following: 

Program  tnlaarity  andBt/da  Staff 
(HCM-^fDm  Staff:  (1)  Diracts  tha 
iuitostigatioB  and  raadiition  of 
all^iatioas  of  iaqvoprioty, 
misBianagaaiaiit  of  rsaouroas.  abnaa  of 
authurlty,  violations  of  Standards  of 
Coodud  or  othar  (bms  of  wroogdoing  or 
;  (Z)  pnrvVfaa  laaJaisnip 


gttidaaoa,  and  ovolaatna  tlia  agwm.j! 
paraonnai  ano  pByaicai  aacamy 
programa;  (f)  davalopa  and  arahiaiaa 
tha  agency's 


tha  Compotar  Saoarlty  Ad  of  MBT  (PX. 
100-ZSS):  K)  di»afapi  poHdoo  and 
prooaooraa  10  Banmni  iinagn«y  01 
Gontiaolor  HfaiaMtiOB:  (B)  provMas 
loooa  far  aganoj^rMa  top  managnaant 
investigativ*  capability  tnduding 
"hotUna"  cases:  (6)  davalopa  I 
and  procaduras  anid  implamants  iwlows 
oonoaming  oonfllcls  of  intarast  mottars. 
)  with  ragoiated 


and  ootsMa  actfritlaa  of  anplojraaa!  |7j 

daddaa  aatora  of  oonflict. 

trains  smployaas  on  tha  avoidanni  of 

oonflicts  of  Interaata:  (8)  adviaes  IHS 

Agency  msiiaasmeiit  coocamlng 

oocractiva  and  raoaedial  actions  to  be 

taken  on  inveatigatary  findtngi  and 

reconunendationR  (B) 

developa  and 

guidelkiaa. 

ensuring  the  Integrity  of  Agency 


(101 


and  delegations  of 
and  ooordinates 


materials  (ag,  loam.  I 

[iiilli  \  ilBla»anls)  aail  nthnr  isti 

peitainiag  to  iato^ity  atattera. 

Dtvukut  ofMmatmamt  PaUcf 
(HGMUfW 
dir  action  far 
prooadaraa;  (1) 
adviaoronMS 
Bianagaoient 
guidanoa  far  esi 
modiflcatiaaof 
structurao. 
authority:  (4 

the  intemal  ooBtral  laviawa. 
maaapoasni  toMatlvaiL 
loparto  ami  opaaaMato  mansgawBat 
programa;  (4)  pravidaa  oonsokatloa  and 
asaistance  in  the  development  of 
directives  and  ayeaments;  (5)  serves  as 
focus  for  liaison  with  PHS  and  DHHS 
for  manageoMnI  paMcy;  and  (B) 
ooordinatea  all  reperls  for  the  Inspedar 
General  and  the  GAO,  and  other 
Federal  internal  audits  for  tha  agency. 

AVfSMM  of  AdBuiuBti  u/Tve  Semc9$ 
(HGA22)  (1)  Plana,  develops  and 
coordinates  oflke  services,  records. 
suDply.  personal  prapsrty  and  other 
admiaiatrativa  aervicea  to  siyport  the 
IHS  HaadvMrtars  and  field  I 
and  (2)  proefafaa  gddanoe  and 
assistanoa  to  BIS  ilaadrniarlers  and 
field  in  tha  devafaiimiBl.  planning 
implemantatiaa  of  administrative 
fitndians  and  support  servioaa. 

Division  afBmaurom  Mmmigemeot 
(HGA23J  (1)  Developo  and  prayaraa  the 
bodgd  far  0MB  saborissioa  and  the 
Plaaident's  budget  far  the  Indian  Health 
Servioa  and  FadUtiaa  Approprialiaac  (2) 
partictoatea  with  DHHS  and  PHS 
officials  fat  budget  briefings  for  OMB 
and  Ca^pais;  (3)  diatribataa. 
coordinatoa  and  OMOltars  leaouice 
ellooatioaa:  and  (4)  to  ooUaboratiaa  with 
the  Offioe  of  HaaMi  Piograms  (OHP) 
and  tha  tribae  dsvaleps  and  iaaplemants 
budget,  fiaoal  and  aeooantiag 
prooeduree  aad  oondnds  review  and 
saalyses  to  enaura  oaa^>baiice  in  budget 
adlvitiea. 

DiviaioB  afPmoonel  Mana^ment 
(HCA24}W\ 


J  tteiadiaa  Haalth 

Service  asat 

from  the  Bald  1 

acttoa:(t)  davalopa  I 

management  poUdaa. : 

(9)  within  the  I 

.  provides  the  fall  range  of 
Mgamaat  and  personnel 

odmiaiatiattoa  sarvfaas  iadndiag 

manpower  planning  and  utilizatian. 

stsffii^  lecniitaiant  compensatton  and 

classification,  training,  career 
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development  and  i^iavard  mobility^ 
Uborand  aoqAoyee  rdafiona;  |4) 
providea  adviaa,  oonsaltattoa.  and 
assistance  to  IHS  management  and 
tribal  ofRdals  on  peraonnel  poificy 
issoes  aaaodatad  widi  the 
Impnmeuiation  of  Pob.  i^BB-488:  JS) 
coocdinaias  Gonnnissioned  Officer 
orders.  UBMo.  efficieocy  reports  and 
prooMMSoas;  (B)iiro«ides  fiaisan  for 
OiHimisaloMBdGorpa.acBvlUeslHS' 
wide  wMi  OlvWoa  df  Gomraisdofied 
Pwsuuuat  OASH:  XH  develops  aadjat 
provides  tialidiQ  and  career 
develupaaeBt  prryams,  and  manages 
nominations  for  executive  levri  training 
programs  WS-wide;  t8)  assures 
implemenialloa  dl  the  Indian  freferenoe 
poitey  in  jflpersonncA  practices;  and  (9) 
repreaents  Bfl  In  personnel 
man^gemeitt  matters  within  and  outside 
the  Department  ofllesAfh  and  Human 
Services. 

Divuioa  of  Conttocta  and  Grants 
Policy  fHGASSJ  (1)  Develops  and  issues 
policies  and  procedures  pertaining  to 
contrad  and  grant  programs  throu^umt 
the  IHS;  (2)  reviews  and  evaluates  die 
effectiveness  of  estal>tished  policies  aad 
procedures  and  recommends 
improvements;  (3)  conducts  compliance 
reviews  Of  WS  Area  Office  contrad  and 
pants  offices.  de«elopli\g  hidings  and 
recommendaticms  for  corrective  action 
when  appropriate;  (4)  reviews  and 
providea  comments  en  proposed 
legidotion.  rqgulatians.  (firecfives  and 
isenanres;  (S)  revie«vs  and  makes 
recommendations  on  proposed  contrad 
documedts  such  as  ]usBfication  for 
Other  than  Fufl  and  Open  Gon^petition. 
waivers,  appeals,  deviations  and 
determinations  and  flrntjny  which  are 
required  to  be  approved  by  the  nredor 
or  Aosodate  IXtsdors  of  IHS,  OASH 
and  OS;  (IQ  performs  pre-award  review 
and  qpnroval  of  contracts  in  excess  of 
stated  Ihnlls  to  be  awarded  by  the  IHS 
area  offices.  Office  of  Ertpneeriog 
Services  on  behalf  of  IHS^  aad  IHS 
headquarters;  p)  plans  and  develqis 
spedal  statistical  studies,  analyses  and 
reports  concerning  all  facets  of  IHS 
grant  and  ootttnd  acfivities.  induding 
responding  to  CoQgross.  governmental 
and  pdbUc  information  Inquiries;  {8i 
estoUirfias  and  operates  die  IHS 
codbod  and  grant  infoonation  systemK 
(B)  provides  traiidng.  advice  and 
technical  oonsidtation  of  IHS  Area 
Offices  on  inteipretatiaa  and 
application  of  contrad  aad  grant 
polidea;  (10)  manages  and  coordinates 
the  mSSoMll  and  Disadvantaged 
business  pragcams;  (11)  manages  and 
promotes  die  addevemeat  of  applicable 
dvil  limits  polides  and  objectives  for 
IHS  flnandal  assistance;  and  (12)  serves 


as  IHS  contad  point  far  protest  to  the 
General  Accounting  Offioe  or  the 
General  Senrioas  Adminirtrafiaa  Board 
of  Cootrad  Appeds. 

Division  of  Acquisition  aad  Grant 
OperatMoasiHCAZB)  (1)  Furaishes 
oontiads  and  grants -sendees  for 
programmoflc  reqidreineniB  to  Bw 
In<fian  Health  Sendee  tlHS) 
headquarters  conxponents;  (2) 
coorCnote  acBvtties  to  ensure  pcoper 
4e  V  riupmefit  of  hesdqnarten  contrad 
requirements  and  asaistance  programs; 
(3)  biqilemants  acqmsiliun  and 
asMdanoe  pancftes  ana  pioceuuies, 
fonnmated  by  vie  Division  of  Contracts 
and  Grants  VDocy.  and  develops 
necessary  aoqainBon  and  assistance 
psftdes  ana  prooeoives  not  otnenviae 
eatsMislMd  for  vlS-wrae  use  for  grants 
and  oaiMraot*  tmder  Its  cogfdxanee;  t4) 
execotes  great  aad  ooHbad  awards;  fS) 
aaiHaistors  gvaoHs  ana  ooowacts;  f^ 
serves  OS  lis^eea  wMi  the  Dmaion  irf 

ft irfU^iSI«MB« Jill   riMBU  ^w 

administrative  acquisitions  processed 
for  IHB  by  Ihat  office;  (7)  provides  oed 
advisaty  and  aariil  lesofatJoa  services  to 
IHS  Area  OfBcea:  and  (8)  ooordinates 
respeaaea  to  OiC  and  GAO  reports  and 
monitors  ioipleaKntation  of  CNG  aad 
CiAO  mooaaaended  procupesied 
coirecBae  adices. 

After  the  tiife  aad  ototeaeai  far  dw 
Office  ofPlammtg.  Evahiation  and 
Legislatiaa  (HGA^  add  the  tides  and 
statemeata  far  ^be  fottowiag: 

Dtvtntoa  afJivtgnMut  Sttaiuatt 
Policy  AMtalysis  (HGASZf  (1}  \ 
priadpal  oMoor  oa  peopa 
and  policy  aaalyaia:  (Q  pnwides 

PHSoad  die  DevMrtaMitf  ea  aU  1 
involving  evahialifla  and  oaalyais  of 
program  perfamanoe:  (S|  eotsMiahaa 
and  malatolas  Uaiaaa  with  other  Federd 
and  noB-Pederal  heaMi  orgsnizatMas  on 
matters  of  prapam  evaluation  and 
policy  aaa^ais;  {4)  provides  toohnical 
assiataaee  to  aappiart  etatistical 
economical,  operations  research  aad 
other  adeoftific  analyses  of  policy 
questions;  (5)  directs  all  activities  that 
compare  costs  4^  aganqr  prapams  with 
their  benefits/efiiBdivenesa:  (6) 
identifies  program  porfoiiancic  data  for 
iinr  in  the  managrawnt  and  fhrrrlinn  trf 
IHS  pN«nau:<7)  pravides  todinical 
analysis  tnods  sod  forecasts  for 
national  health  sovioes  delivery 
systems  far  fnogram  mgnagwaent  and 
(fadaianmaldng;  (^  monitors  ongoing 
iitfoimattoo  synteais  for  evaluation  tad 
analytical  data  for  IHS  programs;  W 
analyzes  impad  of  IHS  pBQgrams  to 
develop  appropriate  responses  to  need, 
demand,  access.  iUneas  and  ilisease:  and 
(10)  plans,  conducts  and  directs  health 


seiwice  research  far  MS  (oiher  thoa 
hioandicaL  clinical  and  behavtoral^ 

DMaiam  of  It^gminlinr  aad 
Regulations  fHGA33/  (1) 
need  far  aad  develops  plans  far 
to Irgislaliwa aad»#  iiliisiitf) 
ii 


activities  I 
position  I 
officiala:^! 


WSpnyamaand 
Cor  HIS  and  DrMB 


sogalatory  activiBas  of  other  Federal 
nflf  Bf  if  a,  (I)  mnndtoal^s  Irgjalatirr  sad 
ragalatMas  oetiwilies  sMth  PHS  and 
DHHS  ggtiariss  that  oapadoa  the 
delivery  of  health  aefvioes  to  Indians;  (5) 
serves  as  lisjsan  with  the  Office  of  the 

Utigatioo.  rrigulntinas  aad  Wgislstina 
and  cooidtoales  Icgd  Moaes  with  the 
Office  of  the  Gaaerd  GooMeL  HfS.  PHS. 
DHHS  camp  saeati.  gad  other  federal 

implemeatotieB  of  appeals  pracasB 

praper  ckiaraaee  Md  praoeaees  of 

Djviuott  of  Pi  ugp  um  Statittjcs 
(HGA34i  (1)  Pfaos.  devefapa,  directs, 
cooadteates  «id  manitars  statiatical 
reporting  aystans  aad  data  bases  far 
measuring  health  atotas  aad  appraising 
program  activitiea:  (4  aaalytfi, 
maintains  and  publishes  statistical  data 
for  4lemographics  aad  moibidaty  of 
American  iadiaa  aad  Alaska  Native 
populatiooa;  (3)  deoeleps  aMtfaodokigiec 
to  identify  heialth  status  improvements 
and  deficiencies  and  to  forecast  health 
services  reqoicementK  HI  provides 
statistical  advice  aad  iafaowtiaa  to  IHS 
and  PHS  amities  far  polity  formufation. 
budget  pvc^iacatioa  aad  iustiiication. 
piograiii  plaoniag  and  evaiaaiiaa.  health 
status  aaaesament.  health  systesBS 
description,  reioumr  requifemeots  aod 
allocation,  health  reaearch.  etc;  (5) 
consaks  and  advioas  other  Federal  and 
non-Fedaml  organisations  regarding 
statistical  data,  methodology  and 
techniques  refated  to  Asaerican  Indian 
and  Alaska  Native  ^femographic  and 
moffaidity  data;  aad  W  administers 
impfamentatioa  of  the  ftivocy  Ad  and 
the  Paperarodc  Bedncttoa  Ad  withia 
DfS. 

Divisioa  ofHaaltk  Sanriom  Pianmiag 
aadOpeiatioasBasaaich  (HGA3S)  (1) 
Direds  IHS  pragran  pfanaiag  aad 
operations  reeean^  pwigrama:  (4 
develops  aad  oiFarsai 
of  {daiuiiiigmethodal  . 
aad  procedares  for  the  IHS  Area 
Offices,  servioe  anits  and  Trihea;  (3) 
devriops  die  strategy  far  Area-wide 
health  services  plaa  aad  ovaraees 
implemeBtation  of  Aa  plan:  (4)  develops 
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OHHS  and  PHS  prioritlM:  (5)  dlracts  aU 


poUdM  and  praoadurM  for  oparatioiMl 
plana  and  otbar  raquiranMnts  rtlatad  to 

HSprtorit 
actlvitlMralaladtodai 
davalopaant  tanpieaianlaUoa  and 
•vahiatloa  of  raaouroa  raquirtmants  and 
aDocatioQ  methodoioglea  models:  (6) 
aatabbshaa  and  inalntaina  liaiaoa  widi 
other  Federal  and  non-Padaral  health 
organisatkna  within  tha  area  of 
raaouroa  allocation,  haalth  mtvIom 

iiiannlng  and  opafattooa  raaaaidi;  (7) 
onnulataa  and  fuklea  analytical  ttodiaa 
far  oparatloBB  raaaarch  that  examine 
factors  afEsctlng  management  dedskws 
for  die  mode  of  heeltfa  servloes  delivery; 
(•)  collaborates  with  otfier  headquarters 
ofDcea  to  develop  and  coordinate 
material  to  sopporl  budiet  praaantationa 
to  PH&  DHHa  die  0MB  and  die 
Comrass;  (B)  dlrscts  and  oarrias  out  IHS 
activities  for  the  heeldi  services  priority 
system:  (10)  provides  technical 
assistance  on  deaign  and  optimum  use 
of  operations  research  technology,  its 
sxpected  contribution  and  Hmitatioa  in 
key  operational  and  managerial  Issues; 
(11)  provides  technical  asaistance  to  IHS 
and  PHS  components  for  health  services 
planning,  resource  sllocation  and 
operations  research  initiatives;  and  (12) 
coordlnatea  the  updating  of  varioua  VHi 
and  departmental  reports  and 
documents  related  to  health  services 
delivery. 

After  the  title  end  statement  for  the 
Offic9  of  Tribal  AcUvitim  ((HGA4).  add 
die  tidea  and  statements  far  die 
following: 

Diviaion  of  Trtbat  InfonnaUon 
Servicm  (HCA42)  (1)  Provides  timely 
information  to  tribal  and  IHS  offldais  on 
sub(ects  that  inchide  tribal  healdi 
programs,  American  Indian  snd  Alaska 
Native  health  issues,  snd  resources 
svailabie  to  Native  Americans:  (2) 
maintains  sccurate  Information  on 
American  Indian  and  Alaska  Native 
tribes  and  communities,  tribal  health 
programs,  and  sources  of  information 
svailabie  to  tribea:  (3)  develops  snd 
maintains  supportive  ralatloaships  with 
tribal  governments,  intertribel  governing 
bodiee.  national  American  Indian  and 
Alaaka  Native  intereat  groupa,  and  other 
groopa  and  individuals  sctive  in 
AnMvican  Indian  and  Alaaka  Native 
issues:  (4)  formulatea  and  reviaes 
policies,  sdmtnistrative  procedures,  and 
guidelines  iupporting  tribal  Infbrmatloa 
activities  and  oversees  their 
implementation;  (5)  arranges  meetings 
for  tribel  delegations  at  IHS 
Headquarters,  analyssa  the  Issues  to  be 
dlscusssd.  and  foUows-up  each  meeting. 
Including  tracking  progreaa  ia  hooorii^ 
commitments  made  by  IHS 
raprassntstives;  and  (6)  moniton  and 


coordinates  the  timely  development  of 
IHS  Heedquarters  conespondice  to 
tribal  ofllciak  and  otfsnliations 
regarding  iaaoea  of  concern  to  them. 

DMaJon  ofCommunJty  Serviom 
fHCA4S)  (1)  Partidpates  with  tribes  and 
tribal  ofgaidtatlona  In  the  fbrmuletion 
and  taniManentatlon  of  pobdes  which 
support  Americen  Indian  and  Alaaka 
Native  community  development;  (2) 
Strengthens  tribal  capabilities  to  manage 
community  health  proyams  and 
administen  funds  far  developing  and 
expending  tribel  health  progranM;  (3) 
aaalsts  AMtteaa  Indian  and  Alaaka 
naove  wnwiinniea  lo  wienniy  mev 
heehk  needs  and  to  deaign  healdi 
progreme:  (4)  devslope  mechanisms  for 
tribel  leaden  to  shara  dieir  expertise  in 
heahfa  prapam  management  and  self- 
deteradnatton  activitiea:  (5)  provides 
technical  aaaistance  to  American  Indian 
and  Alaaka  Native  communities  in 
developing  their  cepebility  to  influence 
health  cara  delivery  in  their 
communities;  (6)  provides  technical 
assistance  to  American  Indian  and 
Alaaka  Native  communities  in 
developing  end  mobilizing  k>cal  service 
eepebilltles  and  other  resources 
available  for  tribal  heelth  programs;  and 
(7)  supports  development  of  tribal 
information  systems  which  improve 
health  cara  service  delivery. 

DiviMton  of  Self-Determinadon 
Serviom  (HCA44)  (1)  ImplemenU 
laglsletion  and  authorities  to  support 
American  Indian  and  Alaska  Native 
self-determlnstion;  (2)  formulates  and 
revises  policies,  sdmlnlstratlve 
procedures,  and  guidelines  supporting 
American  Indian  and  Alaska  Native 
self-detefmlnation  activities  and 
overseee  their  implementation;  (3) 
develope  mechanisms  for  snd  overseee 
consultation  with  tribea  and  bibal 
organizationa  in  the  development  of 
American  Indian  and  Alaaka  Native 
health  polidae:  (4)  provides  guidance 
and  technical  easlstance  to  interpret 
American  Indian  and  Alaska  Native 
self-determination  policies, 
administrative  proceduree  and 
guldelinee.  and  procaotee' their 
ondentandlng  by  Federal  and  tribal 
officials:  (5)  aaalsts  die  Associate 
Director.  OfBce  of  Tribal  Activities,  and 
oOier  IHS  and  tribal  officials  in 
resolving  Issues  snd  solving  problems 
ragardfaig  American  Indian  and  Alaska 
Native  self-determination:  (6)  evaluates 
Arses'  compliance  with  IHS  self- 
deterrainatlon  policies,  administrative 
procedures  and  guidance;  and  (7) 
develope  network  with  and  providee 
goldanoe  and  support  to  Area  Contrect 
Propoeal  Liaiaon  OCDcars. 


After  the  title  and  ftatement  for  die 
Otfio0ofH9ahhPntnmm(HGA5/.tdd 
the  tides  and  statements  for  the 
following: 

DivkkM  of  CUnicol  and  Pnventive 
5^nriloM /HG^45^  (1)  Provides  direction 
for  health  delhraiy  activitiea;  (2) 
coordfaMtes  kigistics  associated  writh  the 
conduct  of  program  reviews  of  IHS 
organisatlona;  (3)  advlaea  on  assessment 
llndlogs  for  potential  fanpUcatloo  for  IHS 
pobcy,  plan,  proerams  and  operatlona; 
(4)  develope  mianty  of  cara  evaluation 
criteria,  standards  of  cars,  and  guidanc* 
for  the  malntenanoe  of  the  quality 
aaeuranoe  progrem  of  IHS;  (6)  conducts 
■onitofta^  acthrttlas  to  asaeee  die 
qoallty  of  care  provided  by  IHS;  end  (6) 
ooOeboratee  wtth  budget  end  planning 
ofBces  to  develop  material  to  support 
budget  presentations  to  PHS.  IttlHS,  Uie 
OMB  snd  dis  Congrssa. 

Division  of  Health  Care 
AdminiMtration  and  Contract  Health 
Servicet  (HGA53)  (1)  Develope. 
coordinates  and  evehiates  program 
standards,  guides,  plans  and 
requirements  for  health  care 
administration;  (2)  devefops. 
coordinates  and  evaluates  material, 
preventive  and  hospital  services 
provided  through  contractual 
arrangements;  (3)  establishes  and 
evaluates  the  implementetion  of 
standarda  and  guidelines  for  quslity 
eesuranoe  of  direct  hospital  and  heelth 
servioee  end  contract  health  services;  (4) 
ooonHnatee  hospital  care  edralnlstration 
recndtment.  asstgnment  and  career 
development;  (5)  eatabliahea  national 
standards  of  performance  for  contract 
heelth  services  and  assesses 
performance  egainst  thess  standards;  (6) 
develops  allocations  of  contract  health 
services  funds;  (7)  coordinates  sppeals 
and  reconsideration  of  denials  of 
services  to  IHS  benefldaries;  (8)  plans 
and  devefope  methods  for  identifying 
■nd  obtalnliag  health  resources  svsilable 
through  public  and  private  sources  and 
coordinates  use  of  these  resources;  (9) 
servec  as  principal  liaison  with  the 
Heelth  Care  Financing  Administration 
(HCFA)  for  Medlcara  and  Medicaid 
acdvitiee  end  ectablishes  liaison  and 
coordinates  Medicaid  ectivitte  wlUi 
States;  (10)  serves  as  principal  liaison 
with  Joint  Commission  on  Accreditation 
of  Hoepitals  OCAH)  and  American 
Hoepltal  Association  for  hoapital 
accreditation  and  other  activities 
applicable  to  IHS  healdi  cara 
administration:  (11)  develope  policy, 
plana,  coordlnatea  and  directs  third- 
party  activities  of  IHS  facilities,  end 
ooonllnates  and  develope  policy  and 
plana  for  implementation  61  the  Indian 
Healdi  Cara  Improvement  Act:  and  (12) 
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coordinates-daanlspaant  ef  dw  badgat 
fni  hriiillh  nass  ■dmhilsiinliiin  snil 
contract  health  aetwkes  nctivitiaa. 
DinaioBofHaMtni^ouieoB 
Recniilmmtaad  Ttaiaii^fHCASif  {ii 
Develops  dM  MBpngrara  «a  mcniiC 


■ddi 

poUfdes  and  guidance  pcovidad  fair  dm 
DtsisloB  of  Bsiscnnd  Mansganwsit;  jZj 

needs;  (a)  frotddee  caaeatdi  aod 


OfBoen.  (3inicalOnclocs.and  I 
dinidans;  <^  jaatfMTimtliwiBg 
mediral  *'«^  *'***T"*T^^  Tifiirrtiffw 
progtamK  and  W  opcritoates  activities 
and  provides  suiffort  for  BC  clinical 
programs. 

Divieion  afjfuning  [HCASSf  If) 
Plana,  dewelopa.  ooordbiatea,  ium) 
evaluates  nui^ng  adndidatrafion:  (23 
plans,  develops,  oooedBnates  and 
evaluates  dlniad  nnrdng  practice;  t^ 
planiL  develqpfc  coordlnatea,  manages 
and  evaHoates  ntoiiAg  education:  (<) 
estaUidies  atandards  far  nsning 
service>  fS)  provides  pitniBsslonsu 
guidencsc  f^  iiUtedlnates  ppirosslonal 
atafl.  InriuiiiHg  nufslng  ten  ultment, 
scholarn^ndplents,  asslyiment  and 
de»AipumBftto»eet6en<ca<Mt  Area. 
andlMbd  needs  In  aooocdance  wifli 
poncressm  gninmRje  pn^meo  tiy  oie 
Division  af  ftnonnel  Mjiimjwiiip.iii,  fy^ 
provUes  gudanoe  in  ptanaui^ 
developing  ana  meiittetning 
management  MwennaTton  syetoms;  ana 
(8)  prepares  1 
and  program  i 

After  (he  tiHei 
Office  of  Environmental  Health  <md 
EngineeHiiSlHGA$f.9Uf^iaite»( 
statamea 

Diviak 


(3)ihiielBpa.r»yedins>wsand( 
tedmical  standards,  guidae.  |riaasand 
requlrenents  fsr  neaith  ome  faeuMes 
constructlan  reqairenwts  within  IHS 
and  PHS;  (4j^ew«faps  and  ooendiBates 
IHS  heahh  care  fiacttty  ooBslniclioa 
programs:  (S)  provides  tediaicel 
assistaiice  and  auinlton  IHS  Area  end 
tribal  heahh  care  fscikties  plBoaiag  and 
constiuollon  programs:  ^  oooidinates 
IHS  activities  relalad  to  intra-  and 
interagencgr  wniiimnifinls  for  shared  or 
cooperative  health  care  facilities 
pn^scis  uadertahon  in  cooperation  with 


odier  VadesaL  State  and  I 

{banning  oiganizatiaaa;  (7)  I 
consul  tatkm  to  pioi 
orgsnltations:  M  provides  tachniral 
assistance  and  consultation  lo  tribal 
govenMieats  and  Alaaka  Nathfe 
oorporistians  on  flieiaa|nss  of  healfb 
care  factdi^  planning  «BSipi  and 
constnicdenproiects;  and  (0)  devalflps 
material  to  support  budgstpsesentstions 
to  reSi  UHffiL  and  the  Oka  and  the 
Congrns. 

£lrrts/on  efFacWtiee  Monqgenenf 
(HCAjSSJf^)  Administers  naUun  wide 
MS  fafiHHes  msnsgwnant  pmyaaa. 
induAqgfscffifies  en^ineeriiig,  clinical 
enginoffring  and  reel^amierly 
manegement;  jZ)  set  wes  eu  ptincl|M(l 
advisor  in  proviifing  em^ieering 
leadership,  guidance  and  coardinatton 
of  IHS  lacffitiaB  managameat  activities; 
(3)  develops  end  coonnnates  jvogran 
requueiucuui  to  iiiijweiwem  lacuiues 
management  programs  Aat  meet 
estabnsned  WS  (a>)ecQves, 
auuadltaiioB  stawteds  and  Medicate/ 
Medicaid  letuiiameBts;  ft)  develops, 
coordmates  and  evalaaiBB  lecBnicai 
standards,  guides,  fians  and 
lequirBmains  lor  miefatlon  aMlntimance, 
repair,  aitei8Bon  and  inuBwvwnent  cs 
WS  healdi  care  and  suppmtlug 
facilities;  t5)  ptans,  ^erelopa, 
coordinates  and  evsHaetes  <he  WS 
cliaicai  angiaaering  and  WomeAcd 


( cvrivstkiii  tn 

ArOtt  UIQ  V^DSl  vBCBRwS  flUHM^GHIflDl 

programs;  (7)  pfaBB*  <iBN(^  and 
coornnatee  the  aoqnisMon. 
management  aad  dispassl  ef  VIS  owned 
or  leened  real  property  and  ateinislen 
the  FeAsed  SuHdingB  Fund  for  aM 
General  Sendees  AdministraitanfGSA} 
asrigned  epaoe:  end  m  lepneeats  «8 
in  fadlitfea  ■aasaiiaiiiat  awtSeresrith 
odisrl 


DrnuaaMf. 
fHCAB^XU 


IHaahk 
nenm 


coi 

prognam  deeignad  to  1 
the  health  at  aad  prevent  disease 
among,  the  Natire  American  people:  (IQ 
provides  engineering  end  sanitatiaB 
expertiae.  aearail  program  leadership, 
guidance,  SBdooonfiasfioa.  and  serves 
as  the  principal  IHS  advisor  on 
environmeatal  health  issues;  (3) 
administers  the  Indian  Saaitatioo 
Facilities  Act  \pMic  Law  86-121)  and 
activities  necessary  to  ensare  IHS 
compliance  with  environmental 
protection  «nd  historic  preservBtian 
legislation,  as  w^  as  activities  in 
community  inpiiy  ooatraL  iastitutioBal 
enyironaieptal  hiealdi  and  employee 
safety,  eneigencypreparednesik 


technical  assistaaee  for  operation  and 
maintenance,  and  lehted  program 
areaa:  (4)  assess  anviranaaaalal  end 
sanitation  fadlitiea  canditians  ia  Native 


identifies  aad  pfiaritias  nerdfc  develops 
long/sfaeit-nngs  plans  aad  actioa 
programs  ia  consultation  with  odMr  fiiS 
staff  aad  tribal  uprascntstivea. 
identifies  resource  zeqatreaMnt^ 
prepares  and  jiutiBei  aaairnnniental 
healdi  and  sanitatinn  iadlitias 
constiactian  propam  budget  reqnestiL 
devises/impliiniMits  envirenmtintal 
honlth  f^  saaitatinn  facilities 


methodolagiea.  anddfascts  1 
distftedca:  W  dewdapik  coondinatea. 
and  evaluates  tedmical  standards  and 
preparea  trrhnifal  handhonirr  W 
provides  engineering  and  sanitation 
tedaacal  support  ta  and  peffocms 
periodic  evduations  oL  IHS  Aiee  snd 
tribal  envinmmeiital  health  program 
activities;  (7)  coordinates  environmeatal 
heateh  staff  Btaiiatioa  training,  and 
career  devdapmeat:  W  represents  HS 
on  environmental  health  and  sanitation 
facilities  ooastnction  issues  widi  oflier 
Federal  Stale,  and  local  agendes. 
Native  AmericaBtribcs/oiganiaatiens. 
professional  oigaairetinns,  and 
intoestsd  ffonps. 

Aflw  Ae  tide  and  atatearent  for  die 
Office  of  Health  n9gnmBe$eaa±  and 
Deveiapmemt{OHPHl»{UCA7).  add  die 
tidea  aad  stateaiwnts  far  dm  fallowing: 


IXvision  < 

(HGA72)  Pwvklss  kical  edministrative 
servioee  far  natiflnal  ceseaich  and 
devebpaient  aad  local  i 
deUvery.  inrhiding  T 
and] 


personnd.  facilities 


Divinen  efHeaith  Senicee  Sftemm 
(HGATtfiUDeveUipemeAoitto 
imprewe  heelth  aarvioea  deliweiy:  (2) 
provides  apedaliaed  servioee  far 
cfieratigns  aad  systeam  analysis 
evaluation  mediods  aad  designs, 
planning  methodology  developaieat  aad 
conaultotian  and  technical  assistanre 
for  IHS  and  tribal  programs,  and  (3) 
provides  assistance  far  alternative 
policy  and  operations  concept  impact 
analysis  and  assessment 

Divisiop  of  Human  Resourcee 
Systems  (HGA74)  (1)  Provides 
man^enaent  systems  anatysia. 
coasultatioa.  tedinical  assistanre. 
education  and  training  program  and 
methodology  development  to  IHS.  tribal 
and  Indian  urbaa  organizations,  and  (2) 
provides  technical  assistance,  training 
and  management  devdopnental 
activities  far  ail  haman  resources 
systems  development 
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D/vkkm<^MmticalSyttm§ 
Rmtardi  (HGA79)  (1)  Drrtlopt 
rant*  nadicai  MTvioM  drihrary 
raqutremenU  for  IH8;  (2)  ccwkbcto 
rM««rch  to  Improve  dtUwy  of  OBcdicd 
MfvicM  to  AuMrican  btdlaiM  and 
Alaska  Natlv*  populabooa:  (9)  and 
providfla  madical  ayafBia  daalgn. 
davelopmcnt  and  technical  aasistanc*. 

Divition  ofHtUth  tnfonnatioa 
Sy»t0in$  Research  and  DtreJopment 
(HGATe)  (1)  Provide*  reeearcfa  and 
development  of  automated  Infonnatioo 
syeteme  for  IHS-wide  aae  In  Patient 
Care  and  Profram  Manafement.  within 
the  IH8  Information  Syttems  Policy  and 
priority  framework:  (2)  aerves  as  a 
demonstration  and  testing  site  for  IHS 
and  other  data  systems  davekiped 
elsewhere  than  OHFKO;  (3)  provides 
Patient  Care  and  Program  data 
procesaing  technical  aaaistance  to  IHS 
and  tribal  components;  (4)  provides 
support  to  the  transition  of  systems  from 
development  to  operations  status 
through  certification  testing  and  initial 
instaOatioas  and  provides  initial 
supporting  spedflcatiaas  and  systeoM 
documentation  and  manuals:  (8) 
evaluates  the  use  of  new  patient  care 
technologies  and  data  processing 
products  for  potential  IHS  system 
applications,  within  the  context  of 
advanced  heelth  servioee  debveiy 
systesu  ressarch.  deeign  and 
davelopoient  activitlee  of  the  OHPRD; 
(e)  maintains  technical  liaiaaa  with  the 
Veterane  Administration  (VA). 
Department  of  Defense  and  other  state- 
of-the-ert  research  and  development 
activities  involved  in  automated  patient 
care  support  activities,  and  executes  the 
IHS-VA  interagency  agreement  (7) 
coordinales  ADP  planning  and 
procurement  for  OHF1U)  and  cootributea 
to  IHS-wide  ADP  planning:  and  (8) 
provides  to  OHF1U)  components  data 
processing  services  including  computer 
operetion.  medical  coding,  data  entry, 
information  retrieval  and  analysis,  office 
automation  and  telecommimicationa 
management. 

Divition  of  Health  Servicm  Delivery 
(HCA77)  (1)  Managee  the  direct  and 
indirect  health  service  delivery  activities 
of  the  Office  of  Heelth  Program 
Research  and  Development  Tucaon. 
Arizona.  Including  the  Sells  Service 
Unit  the  Pasqua  Yaqui  HMO  contrect 
environmental  health  and  sanitation 
facilities  construction  program  and  the 
Tucaon  Urt>an  Protect  (2)  assures 
comprehensive  quality  heelth  servicea 
through  direct  contred  and  tribal 
contract  health  services;  (3)  Implements 
pilot  projects,  snd  critiques  and 
conducts  trials  of  health  informatioa 
systems,  health  services  delivery 


BMthoda  and  health  servioee  delivery 
protoooia;  and  (4)  provides 
denionatratkm  sites  for  ubeervadoo  and 
traloliHlB  baoltfa  caredeiivary  aad 
health  nifaraatloo  syttama. 

Afkar  the  title  and  statenenl  for  the 
Office  of  biformatkm  Reeouroee 
Mant^eamnt  (OOMJ  (HCABJ  insert  the 
following 

DivieJoa  of  Data  Ptoceeeing  Serrtcee 
(HCAa2).  (1)  Providee  staff  assistance 
and  advice  to  the  Associate  Director. 
OIRM:  (2)  provides  interactive  socess  to 
OMlnframe  computer  for  retrieval 
analysis,  and  manipulatioa  of  large  data 
sets;  (3)  providee  consultatioo.  systems 
analyaU.  and  design  for  new  centralised 
InfaraMitiaB  systems  or  modificatioas  to 
aidatliii  systems:  (4)  provides 
programming  servioee  to  implement 
centraUsad  InfonnatioQ  systems;  (5)  sets 
•tandards  for  centralixed  hardware, 
software,  and  teleoommunlcetions 
equipment  required  for  the  transfer  of 
data  firoa/to  distributsd  eouipaient  and 
the  IHS  ""itifc*"**:  (0)  evahiatae  and 
reports  oo  equlpoient  and  soflwars  for 
the  prooeeeing  of  centralised 
Informatiaa:  (7)  certifies  functionality  of 
software  and  oootrob  the  release  of 
oentrohsed  system  software:  (g) 
providee  systans  manafement  to 
nialf»t«''«  coordlnatiaB  aiid  operatioa  of 
osBtrsUsad  daU  systams;  (9)  provides/ 
coordlnatss  user  training  and  tedinlcal 
assistance  tor  osntrallMd  rssouroas;  (10) 
iMfT»t«tiia  aoftwars  and  docomentatioB 
library  and  dlstribatae  manuals  snd 
btereture  coooeming  support  for 
oentrelixed  products:  aiid  (11)  provides 
for  the  maintenance  of  en  AIS  ADP 
security  pra^am  for  die  IHS  aialnframe. 

Division  ofReeouroe  andBatient 
Management  Sywteam  (HGAB3).  (1) 
Providee  staff  advice  and  assistanos  to 
the  Associate  Director.  OIRM:  (2) 
develope  IHS  standards  for  hardwars, 
softwars.  data,  teleconununications 
software  and  user  documentatioo  for 
distributed  systems;  (3)  ensures  that  all 
RPMS  sppUcations  meet  design  and 
programming  standards;  (4)  provides 
requirements  analyses,  feasibility 
studies,  and  cost  analyses,  systems 
analysis,  design  and  programming 
services  for  RFM8  sppbcations:  (5) 
develope  end  mefaiteins  cost  data, 
staffing  data  and  implementation 
sdMdules  for  ell  IHS-wide  RPMS 
distributed  projects:  (g)  provide  daU 
communicatiotM  softwsre  snd  protocols 
for  IHS-wide  distributed  informetion 
systems:  (7)  designs,  develops  and 
operates  the  data  ooramunieatlana 
network;  (8)  provides  for  the 
maintenance  of  an  AIS  ADP  aecnrity 
progrem  for  dialributed  aystema:  (9) 
ooordinates  systems  activities  with 


tnlomatkxi  Systams  Advisory 
Committee.  Professional  Spedalty 
Groups.  Informstioo  Systems 
Coordlnatars  and  Tribal  organixatioas; 
(10)  servee  ss  profect  BMnager  for  die 
daslpi  of  sO  IHS-wide  dlstiibuted 
spplicstion  systems;  (11)  reviews  RFMS 
protect  docomentatioa  for  IHS-wide 
distribotod  daU  systems;  reviews  and 
evaluates  technological  development  for 
epplicsbility  to  RFMS  requirentents;  (12) 
provides  technical  sssistsnce  and 
consultation  on  all  aspects  of  the  RFMS 
to  Tribal  contractors  and  to  IHS  Areas, 
IHS  Service  Units,  facilities  and 
disdpihies;  (19)  develope  snd  maintains 
RFMS  information  systems  reeouroee 
inventory:  and  (14)  provides  daU 
dictionary,  data  bass  snd  name  spsce 
creetion.  administration  and 
management  for  IHS-wide  distributed 
information  systems. 

After  die  titles  for  the  ZNSilTVO 
(^ce$  (HGP),  delete  die  statement  fai 
Its  entirety  and  substitute  die  (oUowint: 

IHS  Ana  Office  (HOP).  An  Area 
OfBos  is  a  bureau-level  organlzatloii 
under  die  direction  of  a  Director  who 
reports  to  die  Director.  IHS.  The  Aioa 
Office  carriers  oat  dis  misstoB  of  ths 
IHS  in  providing  s  system  of  health  cars 
oniqas  to  ths  Ares  population,  and  the 
Aree  Office  Director  sopervlses  clinical 
directors  who  administer  propams  of 
direct  care  to  the  popolatioB.  Although 
spedflc  fnnctioas  of  an  Area  Office 
vaiy,  every  Area  Office  indndee 
functions  organised  to  support  ma)or 
categories  (rfsdminlstrstlva 
nnanagement  and  diniral  activities 
Involved  in: 

AdminJstmthn  and  Management— 
financial  management  administrstive 
and  office  services,  contract/grant 
•dmlnistrstion,  procurement  personnel 
management  facilities  management 
management  informetion  systems; 
contract  health  care  services,  and  equal 
employment  opportunity; 

Program  Planning.  Analytie  and 
Evaluation  Program* — program 
planning.  sUtistical  analysis,  legislstive 
initiatives,  research  and  evaluation, 
health  records,  management  information 
systems,  and  patient  registration/third 
party  collection: 

THbal  Activity  At^gnwie— provisions 
of  Public  Law  09-638  Indian  Self- 
Determination  and  Educational 
Assistance  Act  health  service  delivery, 
cooimunity  health  representative 
services,  urban  heelth.  elcoholism  and 
substance  abuse,  snd  health  education: 

Health  Programe — primary  care, 
clinical  activities,  mental  health,  nursing 
services,  dental  servicas,  health 
promotion  and  disease  prevention, 
profes^onsl  recruitment  snd  community 


/ 


services:  the  Joint  Commission  on 
Accreditation  of  Hospitals; 

Environmental  Health/Sanitation 
Facilitiea  Conatruction  Programs — 
environmental  health  and  engineering/ 
sanitation  facilities  construction 
programs  for  IHS  Area  Office: 

Information  Resources  Management 
Programs — Automated  data  processing 
(ADP).  ADP  planning  and  operations, 
management  information  systems,  office 
automation  systems,  voice  and  data 
telecommunications  management. 

After  the  tide  and  statements  for  the 
IHS  Area  Offices,  delete  Section  HGJO. 
Order  of  Succession,  and  Section  HBM, 
Delegations  of  Authority,  and  insert  the 
following: 

Section  HG.90.  Order  of  Succession. 
During  the  absence  or  disability  of  the 
Director.  IHS,  or  in  the  event  of  a 
vacancy  in  dtat  office,  the  first  official 
listed  below  who  is  available  shall  act 
as  Director,  except  that  during  a 
planned  period  of  absence,  the  IHS 
Director  may  specify  a  different  order  of 
succession.  The  order  of  succession  will 
be:  (1)  Deputy  Director  (2)  Director  for 
Headquarters  Operations:  (3)  Associate 
Director,  Office  of  Health  Programs;  and 
(4)  Assodate  Director,  Office  of 
Administration  and  Management 

Section  HG.40.  Delegations  of 
Authority.  All  delegations  and 
redelegations  of  authority  made  to  IHS 
officials  which  were  in  effect 
immediately  prior  to  this  reoganization. 
and  which  are  consistent  with  the 
reorganization  effective  January  4. 1968 
shall  continue  in  effect  pending  further 
redelegaUon. 

Dale:  lanuary  18. 1988. 
RolMri  E.  WiDdoa^  MIL, 
Assistant  Secretary  for  Health. 
(FK  Doc  8»-19n  Filed  l-2e-«0;  8.-45  ami 
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Sodal  Sacurtty  Administration 

MQoncy  ronna  supiniiioa  lo  ina  vmica 
of  Hanagsmant  and  Budgot  tar 


Each  Friday  the  Sodal  Security 
Administration  publishes  a  list  of 
information  collection  packages  diat 
have  been  submitted  to  the  OBice  of 
Management  and  Budget  (OMB)  for 
dearance  in  compliance  with  Pub.  L  96- 
511.  The  Paperwork  Reduction  Act  The 
following  clearance  packages  have  been 
submitted  to  OMB  since  the  last  list  was 
published  in  the  Federal  Register  on 
January  13, 1060. 


(Call  Reports  Qearance  Officer  on  (301) 
06&-4140  for  copies  of  package) 

1.  Representative  Payee  Report — 
0960-0068— The  information  is  used  to 
determine  whether  a  representative 
payee  has  property  used  a  benefidary's 
funds.  The  form  SSA-4t23  is  used  to 
collect  the  information.  The  respondente 
are  current  representative  payees. 

Number  of  Respondents:  3,780,000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  10.25 

minutes 
Estimated  Annual  Burden:  645,750  hours 

2.  Statement  of  Household  Expenses 
and  Contributions— 0060-0456— The 
information  collected  on  the  form  SSA- 
8011  is  needed  to  determine  the 
existence  and  amount  of  in-kind  support 
and  maintenance  received  by  an 
applicant  for  or  redpient  of 
Supplemental  Security  Income  (SSI) 
payments,  and  is  used  to  determine  the 
individual's  eligibility  and  payment 
amount  under  this  program.  Tlie 
respondente  are  members  of  an  SS 
applicant's  or  redpient's  household. 
Number  of  Respondents:  538,400 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  134300  hours 

3.  Agency/Employer  Questionnaire — 
(New  Collection) — ^llie  information 
collected  on  die  form  SSA-4163  will  be 
used  to  apply  the  pension  offset  to 
certain  intUviduals  receiving  a  State/ 
Federal  government  pension  and  also 
receiving  or  ai^lying  for  Sodal  Security 
benefits.  The  respondente  are  State/ 
Federal  Agendes  paying  pensions  to 
certain  former  employees. 

Number  of  Respondents:  14)00 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  3 

minutes 
Estimated  Annual  Burden:  50  hours 

4.  Real  Property  Current  Market  Value 
Estimate — (New) — ^The  information 
collected  on  the  form  SSA-2794  will  be 
used  by  the  Social  Security 
Administration  to  determine  the  value  of 
property  owned  by  an  applicant  for.  or 
redpient  of.  supplemental  security 
income  paymente  (or  a  person  whose 
resources  are  deemed  to  such  an 
individual),  llie  respondente  will  be 
persons  who  are  experienced  in 
estimating  the  current  maricet  value  of 
real  property. 

Number  of  Respondents:  10.125 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  20 

minutes 
Estimated  Annual  Burden:  3375  hours 

OMB  Desk  Officer  Justin  Kopca. 


Written  commente  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directiy  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reporte 
Management  Branch.  New  Executive 
Office  Building.  Room  3206.  Washington. 
DC  20503. 

Date:  January  23. 1988. 
Robert  D.  Maider. 

Director,  Office  of  Publications  and  Logistics 

Management 

(PR  Doc  80-1942  Filed  l-2a-8B:  M&  am) 
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DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Land  Manaoamanl 
Sfwnon  uiy  msirici  urazaig  Acnnaory 


:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  meeting. 


n  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  463),  that  a 
meeting  of  the  Canon  City  District 
Grazing  Advisory  Board  will  be  held  at 
10  a.m.,  Friday.  March  3, 1960,  at  the 
Distrid  Office  of  the  Bureau  of  Land 
Management  3170  East  Main  Street 
Canon  City,  Colorado.  The  purpose  of 
this  meeting  will  be: 

1.  Prioritization  of  Range  Improvement 
projecto. 

2.  Initiate,  conduct  and  settie  business 
pertaining  to  the  expenditure  of  Range 
Betterment  Funds. 

3.  Update  Board  on  status  of  ongoing 
resource  management  irianning  efforte  in 
the  Canon  City  District 

SU^MCMBITAIIV  MSONMATIOM:  This 

meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  Minutes  of  the 
meeting  will  be  made  available  for 
public  inflection  30  days  after  the 
meeting. 

TOR  RMTNER  MFORHATION  CONTACTt 

Donnie  R.  Sparks,  District  Manager, 
Bureau  of  Land  Management  3170  East 
Main  Street  Canon  City,  Colorado  81212 
or  telephone  at  (719)  275-0631. 

Stuart  L  Fraar. 

Associate  District  Manager. 

(FR  Doc  88-1888  Filed  1-26-88: 8:45  am] 
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ACnOMc  Notfc*  of  nMcting  of  CnuMl 
hinctioo  Dtolrict  Advtoory  Boud 


NoHc*  i«  koroby  fhpm  ilMt  • 
oMotlng  of  tho  Grand  )un^iaa  DIttitel 
Graiii^  AdviMffy  BMid  wiU  bt  ImU  M 
Tboraday.  Much  1&  IMBi  Tka  bmUiv 
wlU  enwMM  la  dM  tyrd  floor 
conforonco  roon  at  Um  Burooii  of  Load 
MaiMfOBMiit  Offloo.  764  Horiioii  Drive 
Grand  ftinction.  Colorado  at  0  a.m. 

aganda  for  Iha  meotinf  wUl  Induda:  (1) 
Introductiona:  (2)  Miinrtoa  of  the 
prevloua  maaHny  (3)  Glanwood  Sprlnga 
Raaouroa  Aroa  Rangeland  ftograoi 
Summary  Update  and  asaociated 
grasii^  dadaioaa;  (4)  Cokwado 
Cattlaman/Colorado  Wooigrowaia 
upcoming  field  review  of  Glanwood 
Springa  Raaouroa  Araa  RMP — flveyoora 
of  hwplemeatation;  (S)  Propoead 
Rangeland  Monitoctag  Standards  far 
Colorado:  (0)  Propoead  procaei  if 
drought  contiauea  thrniigft  19M(  (7) 
Statue  of  currant  proiact  work;  (8)  Banga 
Betterment  Fund  profect  propoaah;  |9) 
Adviaory  Board  profact  propoaala;  (10) 
Public  preaenutiaaa:  and  (11) 
Arrangemanta  (or  the  next  meatla^ 

The  meeting  la  open  to  the  public. 
Intereatad  parsons  may  make  oral 
•tatements  to  the  Board  between  S  and 
3:30  p-OL.  or  file  written  •tatements  Cor 
the  Boanf  s  conaidsratiaii.  Anyone 
wieMag  to  make  an  oral  statement  muat 
notify  the  District  Managsr.  Bareau  of 
liOnd  MaaagsaMBt,  7v4  Iwilaun  urivea 
Grand  fanction.  Cowrado  WBOO  by 
March  14. 190B.  Dspaadh^  oa  the 
number  vi  panoas  wiahiag  to  maka  oral 
•tatemeata,  a  par  persoa  time  baiit  may 
be  esUbUabed  by  the  Diatrict  Managsr. 

Minutas  of  the  Board  Maetii^  wiD  bo 
maintained  in  the  Diatrict  Office  and  be 
available  for  public  tnspectiaa  and 
raprodadioa  (duriag  regalar  buaiaaao 
hours)  after  thirty  (30)  days  foUowii^ 
themeetii^ 

Further  infonaatioa  oa  the  awetiag 
may  be  obtained  at  the  ebove  a< 
or  by  calling  (309)  243-0662. 


Dnirict  hUmogtr.  Cimd/uncttom  DiHticL 
(FR  Doc  aa-iaso  PUmI  l-»-Me  MS  am) 


in  aooofdaaoe  with  Title  IV  af  the 
Federal  OM  aad  Caa  lto*al«y 

iAGl|Pab^Lw-4nia 
jfarnlaKilfulalatt) 


aatitina 
UaaeAi 
oovariag  the  fallowing  landa: 


T.  11  PL  R.  WW, 

SacK8WM«^. 


I  ntf  pffopo09Q  rsfiwtsfvflMfif  of  qot 
leaae  woold  be  aadar  the  saase  tanas 
and  ooadittaH  of  laa  afMaal  faaaat 
except  the  leatal  will  be  mcraased  to  IB 
per  acre  per  yv*  "^  foyahy  iacreaaed 
to  10%  peroaat.  1%e  gBOO  a<lmliilatrative 
fee  and  the  ooet  of  paUiahiiM  dye  Noties 
have  beea  paid.  The  leqalted  raatals 
aad  royaMee  aocniag  froai  AA-40B4#- 
U.  the  dete  of  termlaatiaB.  have  been 
paid. 

Havii«  iMt  all  the  isqaiismwis  far 
reinitalsaisntoflaaaeAA  MHO  Uaa 
set  oat  ia  secttoa  tl  (^  and  (a)  ef  the 
Mineral  Laaaiat  AfOl  of  ia»  (»  UAC 
180).  the  Baraan  cf  Laad  llaiisgiwiiH  ia 
propoeing  to  reiaatata  the  leaaa. 
afbctive  futy  1. 1000,  sabiact  to  Iha 
terma  and  oonrtitiona  dtodi 


•fHiimnlMludioatioo. 


Mr 

Chitf. 

im 


b  aooordaaoe  wHh  Title  IV  ef  the 
Federal  Oil  and  Gaa  Royalty 
MsnagawenI  Act  (Pub.  L  07-4S1).  a 
petition  far  lainatateaMnt  of  oil  and  gai 
lease  AA-48e7S-W  has  been  lacaivad 
covering  the  fallowing  landa: 


T.12N..R.WW^ 

8aca.8WH8K%. 
HOacTM) 


The  propoeed  reinstatement  of  the 
leaae  wonJd  be  under  the  saaM  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  incraesed  to  tS 
per  acre  per  year,  and  royalty  increaaed 
to  1BH  percent  The  0800  administrative 
fee  and  the  coet  of  pabUsUng  this  Notica 
have  been  paid.  The  required  rentals 
and  royalties  eccniing  from  July  1. 1000, 
the  data  of  terminatioQ.  have  been  paid. 

Havlag  mat  au  the  fa<|QireBMnts  far 
reinatatoiBMat  of  laaas  AAr.4007S-W  aa 


set  oat  hi  sodfaa  01  (d)  aad  (e)  of  the 
Mtatoral  Lassh^  Act  ef  IMP  (80  UAC 

prnroaiag  to  isfaatats  dia  laaaa. 
effacttva  )aly  1. 19081  sabtact  to  the 
terms  and  conditions  dtad  above. 

CaUf^  Oraac*«<MMona/>Mk'dictiaaL 

Daisd:  laMMry  17.  ttSOi 
(PR  Dec  S0-17S0  PIM  V<SS»SB(  89«S  aasl 


:  Buraao  of  Land  Management 

Miles  aty  District  OtBoe.  biterior. 


J  Notice  of  Realty  Action  MTM- 

720S1.  Bxchange  of  pirfittc  and  state 
lands  in  Wheatland.  Golden  Valley. 
'  '  ",  StiDwater  and  Carboo 


:Tha  fallowing) 

sea  detormiaad  to  be 
aattobfa  for  disposal  by  ( 
Section  200  of  the  Federal  Land  PDhcy 
and  Man^sBMnt  Act  of  1070,  S2  U.8XI 


T.tN^R-Ul, 

OMtkMi «.  NW)48nte 

8ectloa2ik8%NW^ 

lactioa  32.  SBWNBM.  NBMBtb. 
TON..  R.  ML 

lectieaLLolsnOU. 
T.OIi.R.Ui. 

8ectioaiiaB%NB)^ 
T.ON..R.WL 

OediaB  C  Lets  4  a  S,  SWMBM. 
8B^«NW<4. 
T.  11  N.  IL  IS  R, 

8scaimas.BVhE^ 
T.4N,R.2SB.. 

Sedieai^SBMa^ 
T.MN..R.ML 

Secliaa  U.  KMUHW^ 

Aar>0>tii«  7S4.M  acne  af  pebhe  Iwid 

In  exchange  for  those  lands,  the 
United  States  will  aoqoira  the  falkming 
deacribed  landa  from  the  Montana 
Depaitment  of  SUte  Lands. 


T.  8  S..  R.  2i  B.. 

8M:tlaal«.AIL 
T.0&.R.27B., 

Sectioa  as.  H^k,  BHSWH.  88M. 
T.S&.iL»L 

Section  M,  AIL 

!  1S40  acTM  of  Stale  laada. 


:  For  a  period  of  45  deys  from  the 
date  of  this  notice,  interested  parties 
may  submit  coaunents  to  the  Bureen  of 
Land  Management  at  the  eddress  shown 
below.  Any  adverse  comments  will  be 
evaluated  by  the  BLM.  Montana  State 


^lA. 


•».> 


C*f^ 
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Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

TOR  FIIWTNM  MraMOATION  CONTACT: 
Information  related  to  the  exchange, 
including  the  environmental  assessment 
and  land  report  is  available  for  review 
at  the  Miles  City  District  Billings 
Resource  Area  Office.  810  E.  Main. 
Billings,  Montana  50106. 
8l»fLBMNT«IV  WWWIATIOII.  The 

publication  of  this  notice  segregates  the 
pubhc  lands  described  above  from 
settlement  sale,  location,  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  frxNn  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  a  period  of  2  years  from  the 
date  of  first  publicaticm.  The  exchange 
will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  widi  43  U.S.C  945. 

2.  The  reservation  to  the  United  States 
of  all  minerals  in  the  Federal  lands 
being  transferred. 

3.  All  valid  existing  rights  (e.g.  ri^ts- 
of-way.  eaaements  and  leases  of  record). 

4.  Fair  Maricet  Value  based  on 
accepted  appraisal  methods. 

5.  The  2-year  notifications  to  grazing 
lessees  were  received  August  1. 1988,  in 
accordance  with  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  the  Billings  RMP^IS  and  has  been 
discussed  with  state  and  local  officials. 
The  estimated  intended  time  of  the 
exchange  is  April  1989.  The  public 
interest  will  be  served  by  completion  of 
this  exchange  because  it  will  enable  the 
Bureau  of  Land  Management  to  acquire 
lands  with  high  public  values,  and  will 
increase  management  efficiency  of 
public  lands  in  the  area. 

Date:  lanuary  13. 1988. 
Mat  MOlMilMdi. 
District  Manager. 
(FR  Doc  aS-lB73  Filed  1-26-80:  8:45  am) 


INV-t30-0»-4212-14;  H-47S181 

Raatty  Action;  EIco  County,  NV 

r  Bureau  of  Land  Mangement. 


Interior. 

action:  Notice  of  realty  action, 

proposed  direct  sale  of  public  lands. 


the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  US.C  1701, 
1713): 

Mount  Dtebh)  Maridtaa.  Nevada 

T.  33  N..  R.  52  E.. 
Sec  22.  SWMNEK,  NtiNWM.  SE%NWy4. 
EKNEHSWMNWK,  SV^MSWMi 
f4W%.SE^NWy4rSVb. 


r:  The  following  described 
public  lands  administered  by  the  Bureau 
of  Land  Management  have  been 
.proposed  for  disposal  by  direct  sale  to 
the  City  of  Carlin  under  section  203  of 


Containing  497.50 

The  increase  in  gold  mining  has 
created  a  need  for  additioul  land  to 
accommodate  the  City  of  Cariin's 
growing  commercial  and  residential 
demand.  The  sale  of  the  identified  lands 
to  the  Qty  of  Carlin  is  in  the  public 
interest  and  is  in  conformance  with  the 
Bureau's  Elko  Resource  Management 
Plan  as  well  as  state  and  local  planning. 

The  above  described  lands  vrill  be 
subject  to  an  appraisal  and  would  not 
be  sold  to  ^  City  of  Cariin  for  less  than 
the  appraised-fair  mariiet  value.  The 
mineral  estate  having  no  known  mineral 
value  would  also  be  conveyed  to  the 
City  for  diis  sale.  The  lands  will  not  be 
sold  to  die  Gty  of  Carlin  until  the 
environmental  assessment/land  report 
has  been  completed  and  a  subsequent 
Notice  of  Realty  Action  has  been 
published  in  the  Federal  Register. 

The  described  lands  woold  be 
conveyed  to  the  City  of  Cariin  subject  to 
the  continued  grazing  use  of  48  AUMs 
held  by  Lee  and  Betty  Taylor  and 
Melvin  Jones  Ranches.  The  ri{^ts  of  Lee 
and  Betty  Taylor  to  graze  domestic 
livestock  on  the  lands  according  to  the 
terms  and  conditions  of  grazing 
authorization  number  01587  for  32 
AUMs  shall  cease  on  February  28, 1992. 
Hie  rights  of  Melvin  )ones  Ranches  to 
graze  domestic  livestock  on  the  lands 
according  to  the  terms  and  conditions  of 
grazing  authorization  number  01545  for 
16  AUMs  shall  cease  on  February  28, 
1996.  The  City  of  Carlin  is  entitled  to 
receive  annual  grazing  fees  from  the 
identified  parties  not  to  exceed  that 
which  would  be  authorized  under 
Federal  grazing  fees  published  annually 
in  the  Federal  Reguter. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
subject  lands  from  all  appropriations 
under  the  public  land  laws,  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
The  segregation  will  terminate  270  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register  upon 
publication  of  a  Termination  of 
Segregation. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Repster,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Elko  District  Office,  Bureau  of 
Land  Management  3900  E.  Idaho  Street 
Elko,  Nevada  88601. 


Date:  lanuajy  19. 1980. 
Rodney  Hants. 
District  Manager. 

(FR  Doc  8&-1974  Filed  1-26-89: 8:45  am| 
I  cose  4sia4C-a 


[NM-010-4212-13/GP»-010i;  NM  NM 

30204] 

iaauanca  Of  Ewhanga  Cowvyanca 
DticwiianI,  Msw  Maidco 

AQBlCv:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 


:  The  United  States  issued  an 
exchange  conveyance  document  to 
Louis  Menyhert  on  September  8. 1900. 
lot  the  surface  estate  in  the  following 
described  land  in  Santa  Fe  County.  New 
Mexico,  pursuant  to  section  206  of  the 
Act  of  October  2t  1978  (43  U.S.C  1710): 


NewMndool 

T.  17  N..  R.  8  E, 
Sec  24.  EVkNE)^.  NEMSEV^.  and  SHSK. 

Containing  28000  acres. 

In  exchange  for  the  land  described 
above,  Louis  Menyhert  et  aL 
reamveyed  to  the  United  States  the 
surface  estate  in  the  following  described 
land  in  Taos  County.  New  Mexico: 


New  Mexico 

T.  29  N..  R.  9  E.. 
Sec  11  NV^NEV^: 
Sec  12!  NVi.  NV^NV^NWMSEK.  NEt^SEW. 

NV^SEV4SEy4.  ^t^SEKSEK: 
Sec  13.  NEV4NEV^NE%.  SKNEMNEW. 
SEy4NEV^.  SWy4NWy«.  S%  (except  lor 
S%SEV^SWy>): 
Sec  24.  aU  (except  for  N)%NEt<iNWW.  W% 

SEy4NEV^NW%.  E^«SWy«NE^^NWK): 
Sec2S.  alL 
T.  29  N..  R.  10  E.. 
Sec  18.  SW, 
Sec  19,  all. 
T.  31  N.  R.  9  E.. 
Sec  10,  SWy4NWy4.  NWWiSW*. 

SEy4SWy4.  NV^SEMi: 
Sec  24.  all  (except  for  10  acres  as 
surveyed). 
T.  31  N.,  R.  10  E.. 
Sec  21.  NV^: 
Sec.  22.  NVi  (except  for  10  acres  as 

surveyed) 
Sec  23.  EViWVk.  EV4. 
T.  27  N..  R.  11  E.. 

Sec.  1.  lots  1,  2.  3.  4.  SV^NH,  SW%.  WK 
SEy4,  NEWiSEyi.  NV4N^4SEV4SEMi. 
T.  30  N..  R.  11  E.. 
Sec  19,  lot  2.  SEV4NWy4.  SEWi: 
Sec  30.  lots  1.  2.  3.  4.  EV4.  EV4WH. 
T.  31  N..  R.  11  E., 

Sec  17,  SWV4,  NW%SE%.  SViSEMi- 

Containing  6J37.S23  acres. 

The  purpose  of  the  exchange  was  to 
enable  BLM  to  acquire  private  land 
north  and  west  of  Taos  which  have  high 


/  VoL  H  Nol  17  /  FMmf.  ]mnatf  27. 


valuM  for  wildlift  haMtot  I 
gruinf.  and  pubUc  racrMtloa.  l^ntW— 
of  Um  •oquirad  land  bava  baaa 
idanllflad  aa  ctWcal  wiBlar  alk  kabitat 
and  buffer  tone  for  tha  Rio  Cranda  WUd 
■ltd  Scenic  River.  Tba  public  tnlaraat 
waa  aervad  through  completion  of  thia 
exchange. 

Tba  vahiea  of  Fodaral  pubUc  land  aad 
the  non-Pedetal  ImmI  In  ma  exchange 
ware  appralaad  at  IMMnUD  and 
leB9.960,0IX  reapacdblljr.  An 
equalisation  payment  of  fMXOO  waa  paid 
to  dM  lhii«ad  Stataa. 


Sfoto  Dirmctor. 

Oatwl:  lanwary  U.  IMft 
(PR  Doc  W-tTU  Piled 


lai 


The  plau  of  aarvay  of  Iha  foUofiwlng 
daacribad  lands  were  officially  filed  in 
the  Idaho  Sute  Office.  Bureau  of  Land 
Managament.  Boiaa.  Idaho,  effective 
lOcOO  aju^  lanuary  20, 1980. 

Tba  plat  repteaenting  the  retracanMot 
of  the  boundary  batwaan  Idaho  and 
WaahAi^laa  feva  MUa  INMt  80  to  Mile 
IHiat  81.  Ilw  dipa«denl  reearvey  of  e 
portion  af  Hm  sabdivialaaal  linaa.  and 
the  subdiviakm  of  certain  sacttoM.  T.  48 
N..  R.  e  W..  Boise  Meridian.  Idaho. 
Croup  Na  880.  was  accepted  (anuary  1 


This  survey  waa  axacatad  to  i 
certain  sitministfaWis  aeada  of  tba 
Buiaaa  of  hMlan  Afhirs. 

The  plat  repreeenting  the  dependent 
reeorvey  of  a  poctton  of  the  west 
boandary  and  sobdivisional  Hnes  and 
tba  subdivision  of  cartaln  sactfcMU.  T.  0 
S..  R.  28  B..  Bolae  Meridian.  Idaho. 
Croup  Na  888.  was  accepted  January  IS. 


The  plat  repreeenting  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  bnaa  and  a  portion  of  dM 
meanders  of  the  right  bank  of  the  Snake 
River,  and  the  subdivision  of  section  11. 
T.  4  &.  R.  2  B..  Boise  Meridian.  Idaho. 
Croup  723,  was  accepted  |anuary  Ig^ 
188a 

The  plat  rapreaenting  the  dependant 
resurvey  af  a  portloo  of  the 
subdivWonal  MMa.  dM  subdivision  af 
section  4.  and  the  survey  of  Parcala  A 
and  C  of  lot  20  in  section  4.  T.  If  &.  R.  SO 
B..  Boise  Meridian.  Idaho.  Croop  Na 
770.  was  accepted  January  11. 1988. 

These  surveys  were  executed  to  meet 
certain  admlnlstrathre  needs  of  thia 
Bureau. 

Ail  inmdrlaa  about  tUa  land  should  ba 
sent  to  the  Idaho  SUta  OCBoa.  Bufaan  of 


FHnQ  of 


BuraanofLaad 


bitattov. 
ncmHC  Nonoe. 


rllM  pwpoae  of  this  nodoa  la 
to  liinaiu  Ina  piihUc  and  nlarested  State 
and  local  fovemnant  ofBdab  of  the 
latest  flHng  of  Plata  of  Survey  hi 
Nevada. 


•xvuao^MLtm 


Lacal  Bland.  CbiaC 
Survey.  Bufaau 
(BLM).  Navnda  8Ula  Oflka. 
HarvMd  Way.  P.a  Bax 


:Tba  Flats 
of  Survey  of  lands  doacribed  bekne 
ware  ofBdaDy  Ried  at  the  Nevada  State 
Office.  Rena  Nevada  on  December  SOL 
1988. 


T. «  N,  R. »  K.— OepwidMH  I 

T.  tt  H.  R.  44  R.— Oupphmsntal  Hit 

T.«8m.R.«R    Wiinhai IF 

T.SSN.R70S.- 


AU  dM  plate  were  < 
December  191 1988.  Tha  ( 
resurvey  waa  axacatad  to  i 
admlnlatrativa  aaadi  of  the  Piah  i 
WfldMaSatvloaawlllMi 
plate  were  executed  to  i 
administrative  needs  of  the  BU4. 

All  of  the  abova-hsted  plate  are  now 
the  basic  record  for  describing  tha  lands 
for  all  aothorixad  purpoees.  Xitm  plate 
win  be  pieced  in  the  open  files  in  the 
BLM  Nevada  Stete  OfBce  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copiea  of  tha  plau  and 
related  field  notes  may  be  furaiahad  to 
the  pabUc  upon  payaMnt  of  tha 
appropriate  fee. 


State  Dineme.  Miigdhi 


of  Land 


Intarior. 


Notice. 


lafLand 

HBUftteiaaaaatii^tha 
public  to  review  ciibfnsd  U& 
Gaolosiool  Survey  (U8GS)  and  U.& 
Buraau  of  Mines  (UBBM)  IdhMial 
Survey  Raporte"  which  have  baan 
complatad  for  pretiMinaiily  suitabla 
Wildaraaaa  Study  Aiaaa  (WSAa).  if  the 
public  identifiaa  ateoificant  diflarencas 
in  intaipcatation  oltha  data  praaented  in 
the  raporte  or  sabmite  significant  new 
minerala  data  for  tonsidaration.  tha 
Butaau  of  Land  I  isnafiMant  wiB 
request  USGSA'SBM  avabiate  these 
comments  in  relatien  to  their  final 
Mineral  Survey  Rapott  Hm  BLM  wiU 
consider  tha  USGSAJSBM  evaluationa 
aa  waU  as  tha  Mlnanl  Survey  Report  in 
developii^  final  wihtontaaa  Buitahibty 
recomroendatioas.  Cofiiaa  of  tha  WSA 
reporte  can  ba  ravtewad  in  BLM  officea 
in  Boiaa.  Builay.  Uako  PoUa.  fritlntn. 


(PR  Doc  W-197S  Plied  >-8i-«t  MS  aa4 


Oi«lK  New  infonnation  arlB  ba  < 

on  iIm  raporte  snuoMratad  hi  this  notice 

until  April  7.  Mggi 

AOOll000b  Send  inronnatian  on  reporte 
to:  Deputy  State  Director  for  Minerals. 
BLM  Uaho  Stete  Office.  3380  Americana 
Terraoa.  Boiaa.  ID  8370B. 
pon  nwiMiR  RiPOMMTioii  conrncTs 
Bob  DaTar  or  Bill  LaVeUe.  BLM  Idaho 
State  OCBca.  Divteian  of  Mineral 
Reaouroaa.  3380  Americana  Terrace. 
Botee.  Idaho  83708.  (208)  334-118a 

803  of  the  Federal  LmmI  Policy  and 
Management  Act  of  1070, 90  StaL  2786. 
directed  the  Secretary  of  the  Interior  to 
inventory  lands  having  wildemesa 
characteriBtics  as  described  in  tha 
Wilderness  Act  of  September  3. 1964. 
and  from  time  to  time  report  to  the 
President  his  recommendations  es  to  the 
aoitebility  or  non-suftability  of  each 
area  for  preservation  as  wilderness:  The 
uses  and  USBM  are  charged  with 
conducting  mineral  surveys  for  areas 
that  have  been  preliminarily 
racommended  suitable  for  inclusion  into 
the  wilderness  system,  to  determine  the 
mineral  values,  if  any.  that  may  be 
present  in  such  areas. 

To  ensure  that  all  available  minerals 
data  are  conaidarad  by  the  Bureau  of 
Land  Manafsment  prior  to  makiag  ite 
final  wildamasa  suitability 
reoamraendations  to  the  Saciataiy  of  the 
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Interior,  tte  State  Director,  Idaho  te 
providing  this  pnUic  review  and 
comment  period.  UsuaUy  tfrnra  te  a  one 
to  two  year  lag  time  between  actual 
field  woric  and  final  printing  of  a  mineral 
survey  report  New  information  may 
have  been  collected  by  the  public  during 
this  lag  time  or  the  public  may  have  a 
new  interpretation  of  the  data  presented 
in  the  mineral  survey  reporte.  Any  new 
data  or  new  interpretations  of  data  in 
the  reporte  will  be  screened  for  ite 
significance  and  validity  by  the  Bureau  '• 
of  Land  Management  Significant  new 
minerals  data  or  new  interpretations  of 
the  minerals  data  will  be  forwarded  to 
the  U.S.  Geological  Survey  and  U.S. 
Bureau  of  Mines  for  further 
consideration.  Evaluation  received  by 
the  Bureau  of  Land  Management  from 
the  U.S.  Geological  Survey  and  U.S. 
Bureau  of  Mines  will  be  considered  by 
the  Stete  Director  in  the  final  wilderness 
suitability  recommendations. 

Information  requested  ^m  the  public 
vta  this  invitation  are  not  limited  to  any 
specific  energy  or  mineral  resource. 
Information  can  be  in  the  form  of  a  letter 
and  should  be  as  qiedfic  aa  possible 
and  include: 

1.  The  name  and  number  of  die 
subject  Wildeniess  Study  Area  and 
Mineral  Survey  Report 

2.  MineraUs)  of  interest 

3.  A  map  or  land  description  by  legal 
subdivision  of  the  public  land  surveys  or 
protracted  surveys  showing  ttie  spedflc 
paroel(s)  of  concern  within  the  subject 
Wilderness  Study  Area. 

4.  Information  and  documente  that 
depict  the  new  data  or  reinterpretation 
of  data. 

5.  The  name,  address,  and  phone 
number  of  the  person  who  may  be 
contacted  by  technical  personnel  of  the 
Bureau  of  Land  Management  U.S. 
Geological  Survey  or  U.S.  Bureau  of 
Mines  assigned  to  review  the 
information. 

Geologic  maps,  cross  sections,  drill 
hole  records  and  sample  analyses,  etc.. 
should  be  included.  Published  literature 
and  reports  may  be  cited.  Each  comment 
should  be  limited  to  a  specific 
Wilderness  Study  Area.  All  information 
submitted  and  marked  confidential  will 
be  treated  as  proprietary  data  and  will 
not  be  released  to  the  Public  without 
consent 

The  following  is  a  list  of  available 
Mineral  Survey  Reporte  by  Wilderness 
Study  Area  (WSA)  on  which  new 
information  will  be  accepted. 


WSANa 

Nms 

ftaportNo. 

ID-01S-063 

&FMi 

BuMin171». 

OMyhes 

F. 

Rhw. 

O-017-011 

JwtiidlQS 

BuMin1720- 

nm. 

a 

10-019-002.   .   

King  Hi 

BuMin1721- 

OmIl 

B. 

ID-035-077 

Hsray* 

BuHelin171S- 

Uka. 

D. 

0-037-077 

WomOMk. 

OpwiFieRpt 
68-353. 

IO-O43-003 

Bghtoen 

BuMin1718- 

Mte. 

a 

10-045-012 

OumtOMk.. 

DuSMn  1718- 

KM>46-013 

BotAlar 
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Rqrarte  available  for  review  in  BLM 
offices  will  not  be  available  for  sale  or 
removal  from  the  office.  Ccqiies  of  the 
listed  reporte  may  be  purchased  from: 
U.S.  Geological  Survey,  Books  and  Open 
File  Reports.  Box  25425,  Federal  Center, 
Deaver,  CO  80225. 
Bill  R.  UVallB. 

Deputy  State  Directm  for  Mineral  Resouroet. 
January  18,  ISSa 
(PR  Doc.  ae-1918  Filed  1-26-89;  8:45  am] 


[AZ-820-09-4214-10;  A  8888] 

i«ancwOTion  Of  wnnmwm 
AppnoDon;  Arizona 

AOENCV:  Bureau  of  Land  Management 
Interior. 

Acnon:  Notice. 

OUMMAllv:  The  Soil  Conservation 
Service  (SCS)  U.S.  Department  of 
Agriculture  has  cancelled  withdrawal 
application  A-8608.  The  application 
effects  3,033.68  acres  of  public  land  in 
Maricopa  County.  This  notice 
terminates  the  segregation  imposed  by 
this  application  and  opens  the  land  to 
the  operation  of  the  public  land  laws 
including  the  mining  and  mineral  leasing 
laws. 

EFFECTIVE  DATE:  February  13, 1989. 

FOR  RMTHER  mTOtlllATlOW  CONTACT! 

John  Mezes,  BLM  Arizona  State  Office, 
P.O.  Box  16563,  Phoenix,  Arizona  85014, 
(602)  241-5531. 


rANV  tNFOMHATKM:  The  SCS, 
USDA.  filed  withdrawal  application  A- 
9606  on  June  21. 1978,  in  si^port  of  the 
Harquahala  Watershed  Project  They 
stated  the  need  would  be  temporary  and 
the  application  would  be  cancelled  upon 
issuance  of  a  ri^t-of-way  to  the  Flood 
Control  District  A  right-of-way  has  been 
granted  and  a  withdrawal  is  no  longer 
required.  The  SCS  has  requested  that 
withdrawal  appUcation  A-0006  be 
cancelled. 

Withdrawal  application  A-0808  is 
hereby  cancelled  in  ite  entirety  and  the 
segregation  imposed  on  the  following 
described  land  is  hereby  terminated: 

Gila  and  Sah  River  Meridim 

T.1N..R.8W, 
Sec.  3.  NV^NWy4: 

Sec.  17,  EVk. 

SecZaAlL 

T.  2  N..  R.  6  W.. 

Sec  6.  EV^SEM: 

Sec  17.  NVfe 

Scc34.AU. 
T.2N..R.9W.. 

Sec8,NVi. 

The  area  described  aggregates  10W.88 
acres  in  Maricopa  County. 
lohnT.Meias. 

Chief,  Branch  ofLanda  andMiaerah 
Operations. 
[PR  Doc  8B-1919  Filed  1-26-8B;  »45  am) 


I  National  Park  Service,  Interior. 

action:  Notice  of  availability  of  final 
management  policies. 


:  The  National  Park  Service 
has  reviewed  and  revised  ite  policies  for 
management  of  areas  of  the  national 
paric  system.  The  revision  was  done  in 
light  of  current  directions  from  Congress 
and  the  administration  as  weU  as 
commente  received  from  the  general 
public. 

EFFECTIVE  IMTE:  Copies  will  be 
available  on  or  after  January  30, 1909. 


RM  FURTNER  MVORMATMN  CONTACT: 

Carol  F.  Aten.  Chief,  Office  of  Policy, 
National  Paric  Service,  P.O.  Box  37127, 
MIB-MS1226,  Washington.  DC  20013- 
7127. 

Copies  of  the  Management  Policies 
and  a  summary  of  commente  received 
and  responses  will  be  mailed  to  all 
commentors.  For  all  others  interested, 
copies  of  the  Management  Policies  may 
be  obtained  by  writing: 


/  VoL  il  Na^  17  /  Mdi^.  J< 


27, 


/ 


/  Vol  M.  Ng  17  /  FHday.  \umuf  27.  MM  /  Notfcet 


PXX  BoK  Sn27.  MIB  MThrw. 
Wirtii^iw.  DC  M>U-yU7 

~  .HillBiilHMk 


TUa  docaniMit  wiU  be  lb*  priaaiy 


107,  Aackonvib  AK 

Mhi-Allutk  ft^ftoMl  Ottoa.  NatfoMl 

Puk  Swtaa.  MS  SMlb  Tyfd  S«iwl. 

niiiiikt|iiii>  rft  mni 

MidwMl  RflftoMl  OBkft  NatkMl  Pufc 
SOTvicib  17W  iKkaoQ  StiMt  OMka. 

NBano2 

NatkNMl  CapUd  Pwka^  NattoiMl  Pvk 

Sarrioa.  1100  Obio  Oriv*.  8W^ 

Waahia«IOB.  DC  aott 
Nortb  Atfaallc  lh«ioa«I  Offka,  Natfooal 

Park  Sanrtea,  15  Stata  Straat  Boatoo. 

MA0n0»-357S 
Pacific  Nortbwaat  RafkNial  OOkm, 

NatkMsl  Park  Servka.  n  Svrtb  Klat 

StiMt.  Suite  212.  Saattla.  WA  MMH 
Rocky  Mountain  Ragiaoal  Oflka. 

Natioaal  Park  Servica.  127ai  Waat 

Alamada  Parkway.P.O.  Boh  XUKf. 

Lakatvood.  CO  8082S 
Soatheaat  Regional  Offica.  ^4•liaMl 

Park  Sarvica.  75  Sprii«  Straat  8W, 

Atlanta.  GA  30508 
Soutbwaat  Regional  Oflka.  Natfonal 

Park  Sarvica.  P.O.  Box  725.  Santa  Pa. 

New  MeKico  8990*  0725 
Weetem  Regional  OfRce.  National  Park 

Service.  450  Golden  Gale  Ava..  Box 

30053,  San  Prandaoo.  CA  tCtOS. 

Copies  of  a  mimmary  of  commenta 
received  and  reaponaea  may  be  oWainad 
from  the  Chief.  OfTice  of  Pi»llcy.  Natiaaal 
Park  Service.  P.O.  Box  37127.  MIB- 
MS122A.  WashingteM.  DC  20013-7127. 

National  Park  Service  has  completed  a 
nnaMM  at  poacies  on 
I  of  Iba  oatiooal  park 
syaiem.  The  final  prodad  rafiacta 
raaponsa  to  the  appfoximataly  200 
comiaalon  wbe  look  odvaatasa  ol  Iba 
publk  review  period  lo  i 
concatna.  Tbe  aew  itociiaal  i 
an  apdale  ol  Ibe  1575  MaMgaoMat 
Pattdaa  aad  iacbidaa  tbe  addHtan  af  a 
new  chafMar  oo  lot 
Educalkn:  i 


document  addressing  Native  American 
relationshipa:  a  reviaad  aaction  oo  new 
area  criteiia;  expanded  aectiona  oo 
research  relating  lo  both  cultural  and 
natural  leaourcas;  new  sactiona  on  land 
protection  plana,  nuseun  objects  an 
library  nateriala,  etbnoffaphk 
reaovoaa.  patooiifologfc  reaoivoe 
management,  cave  management. 


NatkMol  Ruk  Sarvioo  penoonel 
ooncemint  prasatvalian  and  oaa  of  park 
system  araaa. 
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MltRBTiKIKI 


biia(ilTolnt5t5bi 
Moreofpamo  NnMat 

TMs  ia  to  ptovlda  notice  aa  raqpdrad 
by  «  U&C  106J«(b)ri)  tbat  Iba  named 
cocpantfone  hitend  to  provide  or  ime 
nnmpnnaalail  Interootporate  hauling 
operettooo  ea  autborfied  fan  45  U3.C 
106a4(bL 

A.  1.  Paianl  Corpatatioo:  Anheiiaer- 
Buacb  Coopaniaa,  hK..  Otae  ftiacb 
Place.  St  Loala.  Misaovi  OOlia 

2.  WboBy-Owned  Subekliariaa  and 
State  of  bwocporation: 

(1)  AnJMiMar  Biiarh  hic  lAaaoud 

(2)  Ai«uat  A.  Buacb  4  Co..  bicarparatad. 
Tcxaa 

(3)  Ai«iiat  A.  Buacb  5  Co.  of 
Maaaacbuaetta.  Inc.  Massachusetts 

(4)  Ai^iat  A.  Buacb  ft  Co.  of  Plocida. 
be.  Florida 

(5)  Buacb  Properties,  bic  Delaware 
(5)  CooaoUdated  Farms.  Inc.  Delewere 
(7)  Melal  Container  Corporation. 

Delaware 
(5)  ri^Biaill  Raahy.  Inc  VirgM* 
(0)  Buacb  biteniatianel  Salon 

Corporation,  Delawara 

(10)  St  Louis  Batiinafalar  Car  Campany. 
Common  Law.  Massachusetts 
Business  Traat  (Uniacorporlad) 

(11)  Manufacturers  Railway  Col. 
Missouri 

(12)  Manufticturen  Cartage  Co.. 
Miaaouri 

(13)  MRS  Redevelopment  Corporation, 
Kflaaouri 

(14)  MRS  Ttwiapert  Company.  Texaa 

(15)  WilHasMberg  Tranaport  bic 
VliShda 

(15)  Fairfield  TTanaporl  faK..  Caltfofiiia 
(17)  Boocb  BntertainHMnt  Corporatkn, 

Delaware 
(15)  Cantainsr  Baioaary  Corporation. 

Obio 
(IS)  Metal  Label  Corpontton,  Tinwmiis 
(IQ  Baecb  Craothre  Sorvtees 

Corpontioa  Delaware 

(21)  SP  Rvka.  be  Dalawaie 

(22)  GobMn  Eagle  Diatribatiag  Company, 


iprovioaaly 
Special  Diractiveo. 


(25) 


m 


A^rtcwtnTH 


(25) 

Dalai 
(25)  CMC  Center  Oorpontion,  bfioaouii 

(xnr 


(25)  Braadway  BadBvalopaant 


(25)  SuOoIkn 
Corporation.  HiMirboMtta 

(50)  Baaie  Snadu.  faic  DeloMrara 

(51)  Anhenaer  Hiisrh  Beverege  Group. 
IncDehwara 

(32)  Nntrt-IWC  tac  Detawara 
lis)  Anbenaer-Buecb  Asia,  bic 

Ddawan 
(S«)  Campbell  Ti«gart  be  Dataware 
(35)  A-B  Sporti,  be  Dataware 
(S6)  AnbeuaerBaach  Metal  Corporation. 

Delaware 
(37)  Aabauaei  Duecb  brealiaeut  Capital 


(35)BACI, 
(30)BAa 
(«|  bneVao  IV  Corporation, 


(42)1 
Delaaiara 

(45)  Boacb  Madia  Craup.  I 

(44)  Metal  Container  Corporation  of 
CaUfonria.  CaUfornia 

(46)  Boacb  Btotacb,  be  Delaware 

(45)  Padfk  taternetienel  Ibee  bfifls.  be. 
Delaware 

(47)  Adolpbus,  be  Plorfda 
(40)  Optimus.  be  Delnweie 

(40)  Buacb  lmpwt/Bxp«t  Caaspaagr.  be 


W«ld  Trade  Ltd^ 


(80)BAaefTt 
(51), 

Delaware 
(52)  Utcbfiokl  Deveiapnient  Corporation. 

Delaware 
(5^  Horizon  Beverage  Company, 

California 

(54)  Garrard  Hokttng  Co.,  Delewere 

(55)  Garrard  Laaatag  Company, 
Kentucky 

(56)  Buacb  bvaatmant  Cerporatkm. 
Delaware 

(57)  Anbeuser  Baecb  Bitertaimnent 
Limited.  Delaware 

(55)  A-B  Contract  Servicee  Co.. 

Delaware 
(S^  Rainbo  Baking  Coaipaoy  of 

Albuquerque.  Delaware 

(60)  Colonial  Baking  Compeny  of 
Atlanta.  Delaware 

(61)  Colonial  Baking  Cooipany  of 
Aagnata,  Delaware 

(62)  Balnbo  Bread  Coavnay  of  Aurora. 

Delewere 
(55)  Colonial  Baking  Company  of  Cedar 


be        (6«)  Colonial  Baking  Company  of 


(66)  Rainbo  Baking  Coeipeay  of  Corpne 
ChriaU.  Delawara 

(67)  Manor  Baking  Company  of  Dallaa, 
Delawara 

(6^  Rainbo  Bread  Coaipany.  Delaware 
(60)  Cokmial  Baking  Company  of  Dae 
Mobea,lMaware 

(70)  Rainbo  Baking  Compaay  of  B  Plaao. 

(71)  Bvanaville  Cokmial  Baking 
Company,  Delaware 

(72)  Rainbo  Bakeriea  of  San  foaqub 
VeOey,  he  Delaware 

(73)  Colonial  Beldng  Company  of 
GnMpoit  Delewara 

(74)  Babbo  Bridiv  Company  of 
HailiQaen,  Delaware 

(75)  Babbo  Bakbg  Company  of 


irz 


(55) 
Cohnabna,  Delawara 


(75)(  ____ 

Hanlsvineb  Dabwara 
(77)  Bats  Boeing  Comprnxf.  Debv 
(75)  Cnloab!  Biddng  Conqmny  of 

bdianapolia.  be  Delaware 
(70)  Rainbo  Baking  Company  of  ] 

Oly.DaUware 
(80)  Manor  Baking  Coovany,  Delaware 

(51)  Rainbo  Beking  Company  of 
Lexington.  Delaware 

(52)  Raiabo  Bakii^  Company  of 
Louisville.  Delaware 

(63)  Rainbo  Baking  Company  of 
Lubbock.  Delaware 

(54)  Colonial  Bakii^  Company  of 
Memi^iis.  Delaware 

(55)  Colonial  Baking  Company  6f 
Alabama,  Delaware 

(66)  Cokmial  Baking  Coi^Mny  of 
Monde,  be  Delaware 

(67)  Colonial  Baking  Compeny  of 
Nashvaie,  Delaware 

(85)  Rainbo  Baking  Conqmny  of 

Oklahonw  Qty,  Delaware 
(80)  Rainbo  Baking  Conqmay  of  Ffioenix. 

Delawara 
(9^  Babbo  Befcara.  be  Delaware 

(91)  Rabbo  Bnad  Conqiany  of  Roanoke. 
Debware 

(92)  Rockiard  Cokmial  Baking  Conqiany. 
Delaware 

(93)  Rabbo  Baking  CoaqMny  of 
Scramento  Valley.  Delaware 

(04)  Rainbo  Bread  Company  of  St 

loseph,  Debware 
(96)  Cokmial  Baking  Compeny  of  St 

Louis.  DeUware 

(96)  Rainbo  Bakbg  Coaqtany  of  San 
Antonio.  Delaware 

(97)  Colonial  Baldag  Ccmq>any  of 
Sprinfidd.  Delaware 

(96)  KHpatricks  Bakeries,  Inc.,  Delaware 
(90)  Rainbo  Bakii^  Company  of  Tucson, 
Delaware 

(100)  Rainbo  Baking  Company  of  Tulsa. 
Delaware 

(101)  Rainbo  Baking  Company  of 
Wichita.  Delaware 

(102)  Eagle  Crest  Foods.  Inc..  Delaware 

(103)  Merkx).  Ina,  Texas 


(104)  Arisona  Bakii«  Company  of  the 
Sentbwoet  Debware 

(106)  Bel-Aft  Adrartieii^  be  Texas 
(104  C-Ttans,  be  Texas 

(107)  Cobaid  BaUag  ConvaiV  of 
Madiaon  Coanty,  Debware 

(106)  EG  Bread,  be  Debware 
(100)  Hardb's  Bdeeriea,  Corporation. 
Mississippi 

(110)  Old  American  Pottoy  Company. 
Texas 

(111)  Rabbo  Baking  Compeny  of 
Beaumont  Debware 

(112)  Rabbo  Baking  Company  of  Waco. 
Debware 

|11S|  Hoeamii  Baking  Oompei^r. 

Ddaware 
(114)  Rabbo  Baking  Company  of 

Cbdnnati,  Debware 

&  Parent  corporation,  address  of 
principd  office  and  sbte  of 
incorporation:  btemationd  Mdtiibeds 
Corporation.  Multifoods  Tower,  33  South 
Sixth  Street.  P.O.  Box  2942.  KGnneapdis, 
MN  55402  (a  Ddaware  Corporation). 

2.  Wholly  owned  subsidiaries  wfakfa 
will  partidpate  b  die  operations, 
addresaea  of  tbeir  reapective  principd 
offices  and  sbtes  of  incorporation: 

L  The  Boetan  See  Party  of 
Bloomington.  be  7801  Xerxes  Avenue 
Soodk  Minneapolis.  MN  55431  (a 
Debware  Coiporation). 

iL  The  Boeton  Sea  Party  Resburants. 
be  Mdtifbods  Tower.  33  Sooth  Sixth 
Street  PXX  Box  2942,  Minneapolis.  MN 
55402  (a  Debware  Corporatbn). 

iiL  Centre  Brands,  bie  5225  Canyon 
Crest  Drive.  Buildiag  40a  Riverskie.  CA 
92507  (a  Californb  Corporation). 

iv.  Feed's  Ftozen  Foods,  be  2395  East 
Conner  Street  ILR.  5.  P.O.  Box  44. 
NobelsviOe.  m  48060  (an  Indiana 
Corporation). 

v.  MINETCO-Afinnesob 
btemationd  Export  Ttading  Conq>any, 
be  Mntttfbods  Tower,  33  Soutii  Sixth 
Street  PX).  Box  2942.  Minneapolis.  MN 
55402  (a  Kfinnesob  Coiporation). 

vi.  Mister  Doout  of  America,  be 
Mdtifbods  Tower,  33  South  Sixtii  Street 
P.O.  Box  2942,  Kfinneapolis,  MN  55402  (a 
Ddaware  Corporation). 

vii.  Mdt£Foc>d8  Bakery  Distributors, 
be  Multifoods  Tower.  33  South  Sixtii 
Street  P.O.  Box  2942.  Minneapolis,  hiN 
55402  (a  Ddaware  Corporation). 

viiL  Mdtifoods  TtanqxMbtion,  be 
Muhtfeods  Tower,  33  South  Sixth  Street 
P.O.  Box  2942.  Minneapolis,  MN  55402  (a 
Delaware  Corporation). 

ix.  Prepared  Foods,  be  Mdtifoods 
Tower,  35  SenA  Sixth  Street  P.O.  Box 
2942,  Minneapolis.  MN  55402  (a 
Delaware  Cmporation). 

X.  Prepared  Foods,  be  5701  McNutt 
Road,  P.O.  Box  129ia  EI  Paaa  TX  79013 
(a  Texas  Corporation). 

xi.  I\K>ringer  Diatributing.  be 
Rose«vood  bdostriel  Park.  Box  187. 


Rice,  km  S5S67  (a  Debware 
Corporation). 

xiL  RotaneUi  Foods,  be  2  Birck 
Street  New  Rocbele,  NT  10801  (a 
Debware  Corporation). 

xiiL  VSA,  be  11111-FEast  SSrd 
Avenue,  Denver,  OO  80230  (a  Cobrade 
Corporation). 

xiv.  Vendon  Soppiy  of  America 
Corporation.  Mdt^mids  Tower.  33  Soutti 
Sixih  Street  P.O.  Box  2842  Minneapolis. 
MN  55402  (a  Debware  Corporation). 
NanlaR.1 
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t  interstate  Coaunerce 


Notice  of  proposed  policy. 


;  b  accordance  with 
recommendations  of  tlie  Railroad 
Accounting  Principles  Board,  tlie 
Commisdtm  proposes  to  adopt  the 
Unifcmn  Raiboad  Costing  System 
(URCS)  as  its  Generd  Purpose  Costing 
System  (GPCS).  Tbe  use  of  URCS  would 
be  required  b  aD  sbbtoty  instances 
neoesdtatiag  tbe  use  of  a  GPCS.  Further, 
the  Commissicm  proposes  to  require  tlie 
use  of  URCS  costs  for  an  other 
regdatoiy  purposes  b  the  btersbte 
Qmimerce  Act 

DATES:  Notices  of  intent  to  participate 
will  be  due  February  1&  198a 
Comments  wiO  be  due  March  20. 198a 
Reply  oooments  wiH  be  due  25  days 
thereafter. 

AMMfSaca:  An  origind  and  15  copies  of 
comments  should  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch, 
btfersbte  Coaaaiirrr  Commission, 
Washington.  DC  20423. 

Lesib  J.  Sdzer.  (202)  275-7627: 

or 
William  T.  Bono.  (202)275-7354.  TDD 
for  bearing  impaired:  (202)  275-1721. 

Additbnd  inioraietion  is  contained  b 
the  Commisaioa's  deddon  To  obbm  a 
copy  of  the  fdi  decision,  write  to  the 
Office  of  the  Secretary.  Room  2215. 
btersbte  Commerce  Commiadoa 
Budcb^  Wasbi«ton.  DC  20423.  or 
telephone  (202)  275-742a  Tbe  dedsion 
may  be  picked  op  bom  Dynanuc 
Concerts,  be  b  Room  222a  at 


/  V«L  M.  No.  17  /  FHday.  jumuy  V,  MM  /  Notfcw 


CommiMion  beadqnartcn,  (302) 
43S7/4SltL  AMistaaoa  lor  the  liMrlnf 
ImfMlrad  to  availabk  dvoi^  TDD 
Servioac  (an)  179-1721. 

Thto  actfoo  will  not  sioiillcantly  afftct 
tithcr  tht  quality  of  Um  kWDan 
•nvlroBBtni  or  WMfgy  oooMfvatkMi. 
Tlito  powding  wiU  not  have  a 
■^Dcant  Impact  on  a  subatanttal 
number  of  Hoall  antltlaa. 

Dwktod  luMvy  a.  MM. 
By  Hm  CwnmtMfam.  ChalnMn  CtmUmo. 
Vies  ( 


Stcmaty. 
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OCPAflTMDfT  OP  JUtnCl 


purMMnt  to 


Act 

in  aooordance  with  Departmental 
poUcy,  28  CFR  Sa7.  notioe  U  hereby 
given  that  a  propoeed  oonaent  order  in 
Uni tad  States  v.  City  ofBtMthn,  at  aJ., 
Civil  Action  No.  80-020015  hat  been 
lodged  with  the  United  SUtee  District 
Court  for  the  Northern  Dtotrict  of  Ollnoto 
on  lanuary  19. 108B.  The  propoeed 
cooaent  order  concema  cleanup  of  a 
haiardoua  watte  tite  known  at  the 
Belvidere  Municipal  No.  1  LandfiU  Site, 
which  It  located  In  Boone  County, 
Dlinoia.  The  propoeed  content  order 
requires  defendant!  to  perform  a 
cleanup  at  the  Site,  and  pay  certain 
United  States  Environmental  Protection 
Agency  ooeta. 

The  Department  of  |ustice  will  receive 
for  a  period  of  thirty  [SO]  days  from  the 
data  of  this  publication  coounents 
relating  to  the  propoeed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  justice.  Washington.  DC 
ao&aa  and  should  refer  to  Unitad  Stataa 
V.  City  ofBalvidan.  at  aJ^  D.f.  Rai  90- 

11-3-248. 

The  propoeed  oonaent  uiuei  may  be 
examined  at  the  ofBoe  of  the  United 
Statee  Attorney  and  the  Region  V  Oflke 
of  the  Environmental  Protection  Agency, 
230  South  DeertMm  Street  Chicago. 
Illinois  808M.  Copies  of  the  consent 
order  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1517, 
Ninth  Street  and  Ptnnsylvanla  Avenue, 
Washington.  DC  2063a  A  copy  of  the 


t  order  may  be 
obtainad  In  parson  or  by  mail  fkon  the 
bivlraamantal  EnforoeBeBt  Soelkm. 
Land  and  Natural  Raamvcaa  Dhrtoiaa  of 
the  Department  of  faatice.  In  requesting 
a  copy,  pleaae  endoee  a  check  in  the 
amount  of  |lft,40  (10  cents  per  nage 
reproductioa  cost)  payable  to  the 
TtMsurar  of  the  United  States. 
■egtrHliiiiJi. 

Aaai$iaiHAUoimyCaiianU.Laadaad 
NabualRaaomrcatDivUoa. 
(PR  Doe.  a»-ino  Piled  V-»-88(  M8  ami 
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DtFAIITMDIT  OP  LABOR 


General  wage  detennination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
evailabie  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  iaboters  and  mechanics  employed  on 
oonstnictloo  proiacts  of  a  similar 
charactar  and  in  the  localitiea  spedfled 
therein. 

The  determinations  in  these  decisions 
of  prevailfaig  ratee  and  fringe  benefits 
have  been  made  in  accordance  with  28 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  lOSl,  as 
amended  (40  StaL  1404,  as  amended.  40 
US.C  ZTOa)  and  of  other  Federal 
statutes  referred  to  In  29  CFR  Part  1. 
Appwodix.  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  detennined  to  be 
prevailing  by  this  Secretary  of  Labor  In 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provitiont  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  protects 
to  Isborers  and  mechanics  of  this 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locaUtles  deecribed  therein. 

Good  cauae  is  hereby  found  for  not 
utilisiiv  notice  and  public  comment 
procedure  thereon  prior  to  the  Issuanoe 


of  tfaaaa  detacninations  aa  ptaacfibed  in 
6  U  AC  S5S  and  not  providing  for  delay 
tai  the  effective  date  aa  preacribed  in 
that  section,  becauae  the  neoeaalty  to 
issue  current  construction  industiy  wage 
detenninatloas  frequently  and  in  large 
volume  cenaea  procedurea  to  be 

impractical  and  contraiy  to  the  public 

*  *  -  ■  . 
mtarML 

General  wage  determination 
dadakiae.  and  modifications  and 
anparaadeas  decisions  thereto,  contain 
DO  expiration  dataa  and  are  effective 
from  their  date  of  notice  fai  the  PManI 
■aglalw.  or  on  the  data  wiittan  notice  to 
focehrad  by  tfaa  afancgr.  wUdiever  to 
aarttar.  Thaae  dadrtona  are  to  be  need 
In  acootdanoa  widi  the  provtoiona  of  29 
CFR  Parte  1  and  S.  Accordingly,  the 
applicable  dedaioo.  together  with  any 
modifications  issued,  moat  be  made  a 
part  of  every  contrect  for  performance 
of  the  deacribad  work  withbi  the 
geographic  area  Indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  ratea 
and  fringe  benefits,  notice  of  which  to 
published  hnein,  and  whidi  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  mhiimum  paid  by 
contradors  and  subcontradors  to 
laborers  and  mechanica. 

Any  person,  organisation,  or 
governmental  agency  having  an  intereat 
in  the  rates  determined  as  prevailing  to 
encoivaged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  Information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Dlvtolon,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW..  Room  S-.3804, 
Washington.  DC  202ia 

ModtflcatkMM  to  Geoecal  Wata 
Determination  Dedakma 

The  numbers  of  the  dedsions  Itoted  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Registar  are  in  parentheses 
following  the  dedaions  being  oMdified. 

Vi^umak 

CuaiMctlcut: 
Cn»-1  Uan.  8. 1889) p.  61 


FndaMl  RiJator  /  VoL  Si.  No.  17  /  ftiday.  Jannaiy  27.  1W>  /  Motfeet 


1«)8»4  Oan.  8.1988} - 

New  York: 
NY88-4  0sn.  8k  19881. 
NY88-«(|n.8L 


pp.ei»«a 

pp.  830-8n. 

p-m.  . 


PAa8-4  Oaa.  81 1888) 

VahmmWr 

New  Mexico: 
NM8»-«0«t8b1988) 


Vobamm 


AK89-1  OsD.  %,  -am. 
Utah: 
UT8»-8  0aiL  811888). 


p.r«i 

pp.  SS4-3581 


Wl«B 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

Fodaral  Foley  for  tho  Frotodion  of 


AOntCV:  Office  of  Sdence  and 
Technology  i>olicy.  Executive  Office  of 
the  President 


AOnOME  Notice  of  FadeMl  pob<9  for 
protediOB  of  human  subied:  extenaion 
of  commant  period. 


General  wa(B  determinations  issued 
under  the  DaTi»4aoon  and  related  Ads. 
indocfing  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docoment  entided  "Gmieral 
Wage  Deterateationa  Isaoad  Under  The 
Davia-BacoB  And  Kefated  Ads".  Thto 
publication  to  availaUe  at  each  of  the  SO 
Regiooal  Govemment  D^ository 
Ulwaries  and  many  of  die  1.400 
Govenunent  I^peaitory  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Soperiolandeat  of 
Documents.  U.S.  Government  Printing 
Office,  WaaUnston.  DC  20402,  (202)  78^ 
S238. 

When  ordering  subecriptian(^  be 
sure  to  specify  the  SUte(s)  of  intaiaat 
since  subeoiptions  may  be  ordmod  for 
any  or  all  (rf  the  three  separate  volumea, 
arranged  1^  State.  Subacriptions  inchide 
an  aimual  acfitlon  (issued  on  or  about 
January  1)  whIdi  faicludes  afl  current 
general  wage  determinationa  for  die 
States  covMod  by  each  vohnna. 
ThroQ^Mot  die  remainder  of  the  year, 
regular  weekfy  apdatea  wtn  be 
dtotribated  to  subscribers. 

agaad  at  Washiogtah  DC  tte  2M  day  of 
January  1989. 

Kobart  V.  SalscB. 

Acting  Director,  Division  of  Wego 
Detortninations. 

(FK  Doe.  89-1748  Filed  l-a8-88e  8945  am) 


R  On  Noveadier  10. 1999.  dm 
Office  of  Sdence  and  Teclmology 
Pobcy.  Bxaartiye  Office  of  the  Presideat 
tosued  a  Nottoe  off  Federal  Policy  far 
Protection  of  Hooiaa  Thibjrcts.  The 
purpoaa  of  thto  new  No(h»  to  to  extend 

Febraaiy  g.  Ig9a  ne  Office  of  Science 
and  Tenhnslegj  FnHqr  intends  to  eccept 
as  the  FhnI  Model  Padenl  Policy  for  the 
ProtatUeo  of  ttaman  Subjecto  the 
common  role  to  be  piomidgated  after 
conaiderathn  of  piriilic  oomment  on  die 
Notice  of  Proposed  Rulemaking  set  forth 
hi  the  Novendiar  la  lOOa  issue  of  the 
Federal  Register  (at  53  FR  45000-45682). 
Theptopoaad  common  rule  was 
developed  by  the  Interagency  Human 
Subfeda  CcNirdinating  Coounittee  of  the 
Federal  Coordinating  Council  for 
Sdence,  Enghieering  and  Technology  hi 
response  to  pobbc  onmaaent  on  the 
Notice  of  lYopoaed  hlodd  PolKy  lor 
Department  and  Agency  implementation 
publtohad  in  the  Fodstal  RagMar  on 
June  3,  IQOi  (51  FR  20004). 

Note  that  Ae  Central  Intdfigence 
Agency  to  required  fay  Executive  Order 
12333  to  conform  to  the  guidelines 
issued  by  the  Department  of  Health  and 
Human  Services  (HHS). 

0AT9S:  To  aasure  oeosideratian. 
commenta  must  now  be  received  at  the 
address  llalad  below  bgr  the  doee  of 
busiaesa  on  Fabroary  8, 190a 

annncBB.  Please  send  commento  or 
requeeto  for  ad<fitional  information  toe 
Dr.  Joan  P.  Porter.  Office  for  Protection 
from  Research  Risks.  National  Institutes 
of  HeaMu  Building  3t  Room  4B0a 
Betiieada.  hflj  20982.  Comments  dhected 
toward  adoption  of  the  coaanw  Federal 
Policy  by  a  partiodar  Department  or 
Agency  sheidd  daarty  identify  tiiat 
Departanent  or  Agency.  Commento 
should  refer  to  specific  sections  in  the 
propoeed  regsdatiana.  Cononento 
received  will  be  available  for  public 
inspection  at  die  National  hwtitates  of 
Heahh.  Building  31.  Room  4900, 
Bethesda.  Maryland,  from  9i00  a.m.  to 
4M)  pjn..  Monday  through  FHday, 
except  legal  holidays. 


inON  OOHTACTS 
Dr.  Joan  P.  Porter.  (301)  406-7005. 

Director.  Office  of  Science  and  Tedtnohgy 
Policy,  Executive  Office  of  the  President 
|FR  Doa  8B-M82  Filed  1-2S-8B;  8:45  am) 
aaian  cooc  *%m-e*m 
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r:  Office  of  the  United  States 
Trade  Rqiresentative. 

ACnOMC  Notice  of  dedaioo  to  terminato 
an  investigetiao  iaitialad  oader  eedieo 
302  of  the  Trade  Ad  of  1874.  as 
amended,  to  reaponae  to  a  petition  far . 
action  under  sedioo  301. 


!  OATB  January  18. 1909i 
r.  On  faoe  11. 1988.  the  U3. 
Trade  Rqweaentattve  initiated  aa 
investigation  of  die  Korean 
government's  peUdee  and  practices 
affediag  dfairto  to  oblato  fair  and 
equitable  aooesa  to  die  Korean  wine 
market  On  Jannaiy  m  1888.  dw  United 
States  and  Ae  Repoblic  of  Koree 
reached  agreement  on  providing  foreigB 
manufacturers  of  wine  and  wine 
produds  noo-dtocrimittatory  and 
equitable  aooeaa  to  the  Korean  market 
for  audi  prodnds.  fa  tight  of  thto 
apeement  the  investigation  refated  to 
possible  action  under  sedioo  3(n  of  the 
Ttade  Ad  of  1974.  aa  amended,  has 
been  terminated. 


ITIOMOOMTnCIt 
Gordana  S.  Earp.  Diredor  of  Korean 
Affairs.  U.S.  Tkode  Repreeentative.  (20Z) 
396-8812.  or  CaAertee  Held.  Assodate 
General  CoonaeL  (202)  396-3432,  Office 
of  the  MS.  Tnite  Representative.  880 
17tii  Street  NW.,  InraMiington.  DC 
8WFU9MNTAIIV  WromUkVOIL  On  April 
27, 1988.  the  wine  Institote  and 
Association  of  American  Vimners  filed 
a  petition  nader  section  302(a)  of  the 
Trade  Ad  of  1974.  as  amended  (Tkode 
Ad"i  aUegfag  diet  die  Govemaaant  of 
the  Repubhc  of  Koree  engaged  fa  I 
polidet  and  pradioes  thi^  are 
unreaaonable  or  dtocriminal 
importo  and  harden  or  realid  U.S. 
commerce.  Hie  iaqiatt  bainers 
complained  of  indDde,  among  others:  (1) 
The  combination  of  a  100  percent  tariff 
applied  to  table  wine  and  a  quota  oo 
imports,  creating  a  price  eacaUtion 
through  the  distribution  system  that 
prevents  imported  wine  from  being  price 
competitive  with  domestically  produced 
wine  miA  other  alcoholic  beverages;  (2) 
an  absolute  ban  on  importo  of  sparkling 
wine,  wine  coders,  brandy  and  dessert 
wines,  and  non-grape  wines  such  as 
ciders:  (3)  labeling  and  packaging 
requiranento,  ceri^cation  procedures, 
licensing  and  dtotribution  restrictions 
and  business  capitalization 
requirmento  that  impede  aooees  to  the 
Korean  market 
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N«fotlatkMM  wtik  iIm  CeowiMum  of 
Um  lUpublic  of  KoTM  NMltad  ia  ■  trad* 
■mMiMiit.  tiyMd  on  lanaary  14.  ItaB. 
which  providM  foraifD  wiaa 
naiuifacturm  noo-dlacrlmiaatory  and 
equitabU  aeons  to  tha  Koraan  markat 
for  win*  and  win*  products.  Tha 
agreamanl  providas  for  raductlon  of 
customa  tarifTs  to  35  parcant  effactive 
|uJy  1. 1980,  and  lo  30  paroent  affactlva 
lanuary  1. 1980.  Purthar  annual 
raductions  wlU  ba  mada  during  tha 
pariod  fron  1901  through  1903.  In  1980. 
tha  quota  on  labia  wina  and  wina 
products  including  wina  coolers  has 
baan  doubled  snd  tha  Korean  market  for 
thasa  producu  will  ba  toUlly  llbaralixad 
affsctlva  lanuary  1. 190a  Rsatrictions  on 
imports  of  brandy  and  sparkling  wlnas 
will  ba  sliminatad  affactlva  fanuary  1, 
1901.  Labaling  and  tasting  raquirements 
have  baan  darifiad  In  aodition.  tha 
agraamaot  significantly  libaralisas  tha 
importation  and  distributkm  systam  for 
importad  wina  and  wina  products. 

ftlnca  tha  mattars  ratsad  in  this 
invastigatioQ  hava  baan  rasolved 
satisfactorily,  tha  Trade  Repreaantattva 
haa  lerminatad  tha  investigation. 
A.|aMl 


M 


Otairmm.  StcUoit  301  CommiUm. 
iFR  Doc.  m-m%  PUad  1 


llwQonaralAi 
Trado(QArn 


olBolvlato 

0(1  Tifilfsgnd 


:  NoHoa  la  haraby  gfvan  dial 
thajrada  Policy  Staff  Commlttaa 
(TP8C)  is  raquasting  written  public 
comments  on  Bolivia's  snnounced 
Intention  to  secede  to  the  CATT  and  on 
the  bilateral  negotiationa  that  will 
accompany  Bolivian  accession. 
Coounants  racaived  will  ba  considered 
by  tha  Executive  Branch  in  developing 
tha  MA.  poaition  and  obtactlvas  for 
CATT  examination  of  Bolivian 
accession  and  for  the  bilateral 
negotiationa  concerning  tha  terms  of  its 
accession  to  the  General  AgraamenL 


1.  Writlaa  I 

Tha  Chairwoaian  d  tha  Trada  Policy 
Staff  Commlttaa  invites  written  public 
commenU  on  tha  issues  that  will  be 
addfsssad  in  tha  course  of  axaminatioa 
bv  tha  Contracting  Parties  to  tha  CATT 
of  the  requaat  by  Bolivia  for  secession 
and  dariiM  bilateral  negotiations  in  tha 
context  of  Bolivian  aceaaalon  to  the 
CATT  addraaaing  the  terms  of  lU 
aooaaaioo.  tndu<IUng  tariff  coooassions. 
Tha  Commlttaa  is  particularly  interested 


In  vlaisa  oa  tha  iiipM4  ofUA  iMda  of 
Bolivian  aocaasioo  to  tha  CATT,  on 
specific  bilateral  issues  covared  by  tha 
provisions  of  the  Ceneral  Agreement 
thai  should  be  sddressed  in  the 
aooesaion  oagotialions.  on  items  of 
spacific  intarast  to  US.  exporters  to 
BoUvla  and  oo  tha  axparianoas  of  US. 
firms  In  trading  with  Bolivia. 

All  oommenta  will  be  considarad  by 
tha  Kxacutlva  Branch  in  developing  tha 
U.8.  poaition  and  obtactlvas  for  CATT 
examination  of  Bt^vian  accession  and 
for  bilataral  oagotialions  concerning 
both  the  substandva  terms  of  BoUvian 
accession  snd  the  establishment  of  s 
CATT  schedule  of  tariff  concessions. 

Parsons  wishing  to  submit  written 
comments  should  provide  s  statement. 
In  twenty  copies,  by  noon.  Friday, 
February  la  1980.  lo  Carolyn  Frank. 
TP8C  Sacrstary.  Office  of  the  US.  Trada 
Rsprsssntotiva.  Room  523.  aoo  17th 
Street  NW..  Washii«ton.  DC  20500. 


On  October  7. 198a  tha  CATT 
Contracting  Partiea  received  Bolivia's 
laquaat  to  accede  to  the  Canarai 
Agraamaot  pursoant  to  Artida  XXXm. 
A  Working  Party  to  examine  this 
request  compoead  of  interested  CATT 
members  was  sstablished.  The  Worldng 
Party  will  consider  the  spplication  of 
Bolivia  for  full  secession,  examine  Its 
foreign  trada  regime,  and  submit  to  tha 
CATT  Council  racoounandations  that 
may  induda  a  draft  Protocol  of 
Accession. 

The  Protocol  of  Accession  that  Bolivia 
nagotiatas  with  Ihe  Contracting  Parties 
wiU  sat  forth  tha  sgread  terms  of 
Bolivia's  CATT  membership,  including 
tha  relationship  of  its  forei^i  trsde 
ragime  to  the  Articles  of  the  General 
Agreement.  Aspects  of  s  country's 
foreign  trade  ragime  that  are  normally 
examined  in  sudi  negotistions  include: 
licensing  requirements,  quantltativa 
trada  restrictions,  lubsidy  prsctices, 
nonlariff  chargea  and  taxes,  customs 
valuation  and  dasaiflcation  proceduraa. 
and  (tate  trading  practices  and 
monopolies.  In  addition,  as  part  of  tha 
secession  process.  Bobvia  trill  also 
conduct  bilataral  negotiations  with 
inlereated  CATT  members  to  formulate 
a  schedule  of  tariff  concaaalons  thst  will 
baoooM  part  of  Its  Protocol  of 
Aooasslon.  Theee  concessions  will 
consist  of  Bolivia's  sgreement  to  bind 
tha  larlfb  applied  to  certsin  imports. 
restricting  its  sbllily  to  increase  the 
tariff  rste  spplied  lo  those  items  without 
offering  sppropriste  compensatory  tariff 
conoessioos  on  other  items. 

The  sdvantages  to  Bolivia  of  CATT 
membership  are  savaraL  As  s  CATT 
OMmbar,  Bolivia  will  an)oy  a  multilateral 


gaarantaa  of  unconditional  moat  favored 
nation  trsatmant  from  aO  other  CATT 
contracting  parties  that  is  more 
oomprehenslve  than  that  available 
through  bilateral  agreements.  The 
blndl^  on  tariffs  maintained  In  tha 
tariff  schedules  of  other  CATT 
contracting  parties  will  ba  extended  to 
Bolivian  imports  as  obligstions  under 
the  CATT.  and  Bolivia  will  enK>y  the 
Injury  last  on  duty  free  trade  involved  in 
US  countervailing  duty  investigations. 
Bolivia  will  also  hava  recourse  to  CATT 
procedures  to  protect  itself  from  unfair 
or  unreasonable  trade  actions  by  its 
trading  partners.  Throu^  the  dispute 
settlement  provisions  in  the  General 
Agreamanl,  member  countries  are  able 
to  utilize  a  multilateral  forum,  largely 
independent  of  Ihe  political  pressures 
influencing  bilateral  relatioothips.  to 
resolve  disrates.  As  an  applicant  for 
CATT  contracting  party  status.  Bolivia 
will  also  have  the  opportunity  lo 
partidpale  in  all  apaacts  of  the  Uruguay 
Round  of  Multilateral  Negotiations. 

In  return  for  these  benefits,  Bolivia 
will  ba  expected  to  conduct  its  trada 
polides  in  aooordanoa  with  the  rules  sat 
out  in  Ihe  General  Agreement  and  to 
establish  its  own  schedule  of  tariff 
concessions. 

%.  Additional  Infuimation 

Any  questions  with  regard  to  tha 
proposed  aooasslon  of  Bobvis  to  tha 
CATT  should  ba  directed  either  to 
Cadlia  Leahy  Klein.  Director  for  CATT 
Affairs  (talaphooa:  ao^-a06-^OO^).  or 
Betsy  StiUman.  Director.  Andean. 
African,  and  Least  Developed  Country 
Affairs  (telephone:  202-39S-5190).  Office 
of  Ihe  U.S.  Trade  Representative,  800 
17th  Street  NW..  Washington.  DC  20S00. 
Sandra  |.  Kfislelf. 

Chairwoman.  Ttnda  Policy  Staff  CoauniUag. 
(FR  Doc  aa-107e  niad  l-W-aS;  kSS  amj 


PACIFIC  NOflTHWEST  ELECTRIC 
POWER  AND  C0N8CRVAT10M 


ondElaetrte 


r.  Padflc  Northwest  Electric 
Power  and  Conservation  Planning 
Coondl  (Northwest  Power  Planning 
Conndl). 

aCTNM:  Notice  of  extended  consultation 
period. 


which,  if  adopted,  will  amend  the  1986 
Power  Plan.  Tha  Coundl  has 
determined,  however,  that  there  may  be 
a  need  to  schedule  further  consultations 
to  darify  some  of  the  underlying  data 
that  pertains  to  the  Draft  Supplement. 
Therefore,  this  document  is  to  give  you 
notice  that  the  Council  and  its  staff  may 
initiate  consultations  to  darify  written 
comments  received  during  the  public 
comment  period  on  the  1968  Supplement 
until  such  time  as  the  Coundl  takes  final 
action  by  adopting  this  amendment 
KM  WRTNCR  ■iW»imATioit  Contad 
Bess  Wong  at  851  S.W.  Sixth  Avenue, 
Suite  lioa  Portland.  Oregon.  97204,  or  at 
(503)  222-5161.  toll  bee  1-400-222-3355 
in  Idaho,  Montana,  and  Washington  or 
l-800-«52-2324  in  Oregon. 

Edward  I 


Executin  Director. 

(FR  Doc  SB-iaei  FUed  1-20-89: 8:46  am) 


SECURITIES  AND  EXCHANGE 


for  UnMMl  Tradbig 

and  of  Opportunity  for 

Stuch  ExdMHiQa, 


;  On  December  7. 1988,  the 
Coondl  publisbad  s  notice  of  hearings 
and  deadline  for  written  comment  (53 
FR  40380)  on  tha  1908  Supplement 


ktoorpon 

lanuary  23, 1980L 

The  above  named  national  securities 
exdiange  has  filed  applications  wiUi  the 
Securitias  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Ad  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Blacicstooe  Target  Term  Trust  Inc 
Common  Stocl^  $0.01  Par  Value  (File  No.  7- 
4172) 
Texas  Air  Corporation 
8%  Cum.  Conv.  )unior  Pfd.  Stodc  (File  No. 
7-4173) 
Texas  Air  Corporation 
aso%  Depoaitaiy  Preferred  Stock  (File  No. 
7-4174) 
Texas  Air  Corporation 
12%  Depoaitary  Preferred  Stodi  (File  No.  7- 
4175) 
Borden  Chemical*  &  Plastics,  LP. 

Depoaitaiy  UniU  (File  Na  7-4178) 
EMC  Corporation 
Common  Stock.  tOSn  Par  Value  (File  No.  7- 
4177) 
Nuvaen  Premium  Income  Municipal  Fund. 
Inc 
Common  Stock.  gOOl  Par  Value  (File  No.  7- 
4178) 
Sotheby's  Holdinga  Inc 
Clasa  A  Common  Stock.  gOXn  Par  Value 
(File  No.  7-4179) 
Soutiiem  Union  Company 
Common  Stock,  gl  Par  Value  (File  Na  7- 
4180) 


Sovran  Fuiandal  Corporation 
Common  Stock.  g6  Par  Value  (Hie  Na  7- 
4181) 
Anthem  Electronics,  Inc 
Common  Slodu  No  Par  Value  (File  No.  7- 
4182) 
Timberiand  Company 
Common  Stock.  gOOl  Par  Value  (FUe  No.  7- 
4183) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested-persons  are  invited  to 
submit  on  or  before  February  13, 1960, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  tiie  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  f^W..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 

For  tlw  Commission,  by  the  Division  of 
Maiket  Regulatioa.  pursuant  to  delegated 
authority. 

lonathaa  G.  Kalx. 

Secretary. 

(FR  Doc  80-1972  Filed  1-28-88;  8:45  am] 


Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 


SMALL  BUSINESS  ADMINISTRATION 


ACTKM:  Notice  of  reporting 
requirements  submitted  for  review. 


;  Under  the  provisions  of  the 
Paperworii  Reduction  Ad  (44  U.S.C 
Chapter  35).  agendes  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval  and  to  publish  a 
notice  in  the  Federal  Ragisler  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83).  supporting  statement  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 


PON  mirrNER  mrnmhation  oont act 

Agency  Clearance  Officer  William 
Cline.  Small  Business  Administration. 
1441  L  Street  NW..  Room  20a 
Washington.  DC  20416,  Telephone: 
(202)  653-8538 

OMB  Reviewer  Gary  Waxman.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
New  Executive  Office  Building. 
Waslungton.  DC  20S03.  Telephone: 
(202)  395-7340 

Titie:  Certified  Development  Company 
Stirvey. 

Form  Number  SBA  Form  164a 

Frequency:  One  time. 

Description  of  Respondents:  All 
development  companies  currentiy 
certified  by  SBA. 

Annual  Responser  480. 

Aimual  Burden  Hours:  480. 
EfizabaihZak. 

Deputy  Director.  Office  of  Adminittrative 
Services. 

Certified  Development  Company  (CDC) 
Funding  Source  Survey 

CDC  Name:  

CDC  Certification  Na:  ^ 

Contact  Name: ^ 

Phone  No.: 


Numlier  of  CDC  employees  (or  full  time 

equivalents:) 

Address  (correction  only): 


PubUc  Law  100-500  requires  SBA  lo 
prepare  a  report  on  tlie  sources  of  funding 
used  by  CDCs.  In  order  to  collect  the  required 
information.  Iliis  survey  is  split  into  3  parts, 
each  with  its  o%vn  spedfic  instructiaas. 
Please  read  all  instructions  carefully  as  there 
are  diH^erences.  All  questioos  relate  only  to 
the  legal  entity  that  was  certified  by  SBA.  it 
does  not  relate  to  afBliates. 

PART  L  FUNDS  USED  TO  DEFRAY 
OPERATING  EXPENSES 

Instructions:  This  portion  of  the  survey 
focuses  on  the  source{s)  of  funds  a  CDC  has 
budgeted  or  projected  to  defray  die 
administrative  expenses  of  tiie  CDC  (i.e.  not 
funds  used  for  lending)-  The  numlters 
provided  should  be  for  tiie  current  fiscal  year. 

CDCs  current  operating  budget  year  (e^. 
January  1. 1980-Decerober  31. 1980): 

The  first  column  lists  common  sources  with 
spaces  provided  to  specif)-  various 
components.  It  is  necessary  to  segregate 
amounts  from  the  same  source  if  they  have 
different  restrictions.  Use  an  attachment  if 
additional  space  is  needed. 

The  second  column  should  be  completed 
with  the  dollar  amount  received  bom  dw 
source  (round  to  tlie  nearest  giom).  If  no 
funds  were  received  from  a  given  source, 
indicate  by  "-0-".  •*none".  or  "N/A". 
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«7. 
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TiM  third  rnliMMi.  '^' 
of  Hm  paroMtCatB  cf  (^ 
biM||*l  raprvMiitMl  by 

The  foiartli  rohiw.  "KxptraUaa  date' 


ytv  of  •xpiraboa  of  tfM  ooatrad. 
TIm  flflk  ooloau  raa^w  •  i 

i<lM^— <•■ <iiiipi—d 


aafHd»b]r*«iM«U»il 


CDC  Survey: 


I 


Pt*nl«i 


If. 


to. 


UONNft««f< 


IK 


UMdITW 


Instntcdtim: 

Tliis  pottkn  of  the  mwcy  focuMs  oa 
Um  funds  or  finaadog  •  CDC  racahra*  M 
arranfM  that  wara  aaad  (or  (Uiact 

aMiataaealol 


baaaolllMoaaol 
comp/alac/ flacal 


laduaiva  datea  of  fiacal  yaar  aaad  la 
complate  tkia  Part.  (a^.  lanaary  1.  IflW- 
Daccmbor  SI.  IfltO): 

Tim  Urat  ooiuitfi  Hats  oonmaB  soaroos 
with  spaoaa  prawtdad  lo  spadfy  varloaa 
oofliponatita.  It  ia  nacaissfy  to  segragata 
aflMMaMs  froai  laa  saaia  aouroa  n  Inajr 
hava  dtffciaal  rastrtetioea.  Uaa  an 
attachment  if  addttieaal  spacer  ta 
required. 


The  second  column  should  contain  the 
dollar  aanount  received  froai  the  sowroee 
(round  to  the  nearest  tlOOO).  If  no  faads 
were  received  from  a  (iwa  source 
indicate  by  "-0-".  "none",  or  "N/A". 

The  third  column.  '^'*.  requina 
calculation  of  the  percentage  of  the 
year's  total  revenue  lapseaaalad  by  ( 
UnoitaiB. 


The  fourth  column.  "Expiration  date", 
should  be  filled  out  when  funds  are 
provided  pursuant  to  a  contract,  memo 
of  understanding,  etc.  Provide  the  month 
and  year  of  ejqiiration  of  the  contract. 
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The  fifth  column  requires  a  narrative 
description  of  any  and  all  restrictions 
placed  on  funds  by  the  provider  of  those 
funds.  Use  attachments  if  required.  If 
any  of  the  sources  require  that  income 


related  to  their  funds  be  returned  to 
them,  include  that  under  "Restrictions" 


SouroM 

Amount 

Psffosnl 

EiViralion 

R-a^-aion. 

1.  Tao  V  (S02/503/S04  Fm» 

% 

2.  7(a>  (PM^Sfing  FMa) _             

3.0SW „    

LB  HoMbig  and  Urtan  Oowtfopmsnl 
1  COBQ 

NtmkMwIm 

•. 

ZUDAO 

NMrftna _ _ 

3.0«w(M) 

, 

NMifanite 

LE.  OSwr  Fadval  AgmiM  (M) 

LF.  Stato  GoMnnmni  PW) 

I.Q  Loca  Oomanrnm  (•«  OOGs,  ale.)  PM) 

A 

I'H.  ChariiMbto/Non-pfoM  Of^tninMon^  (M) 

U.  Chanter  of  ComMroa „ „ 

LK.Ol>wr(M) 

TOW _ _„ 

100 

.      .                                                                                                                                                          1 

III.  Assistance  Provided 

Instructions:  Provide  information  on 
all  financings  completed  during  the  most 
recently  ended  fiscal  year  (identified  in 


Part  n  above)  and  estimate  your  activity 
for  the  current  fiscal  year.  If  your 
projected  activity  for  the  current  year  is 
significantly  greater  or  less  than  your 


actual  activity  for  last  year,  please 
identify  the  line  item  at  the  end  of  this 
section  and  indicate  the  reason.  Use  ah 
additional  sheet  if  necessary. 


Typs 

LMt  Fiscal  Year 

Current  Yaar  Ciaiiaa 

t^umlMr 

Amount 

Nunaar 

AMNHN 

1.SQ2/S04a(>»OMA 

S 

t 
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LatnFiai*fUii 


MR 


ini  Ooc  W-1M4  rUad  1 


MB  Mil 


a 

Th«  VS.  Small  BusIimm 
Adminiatntion  R«fiao  DC  Advisory 
Council,  locatad  in  tb«  pMigiB|ililiil 
of  San  PramiMO.  wtti  lM>ld  a  pubte 
maatint  at  IOdOO  aja.  on  Friday. 
Kabraary  S.  vm,  211  Main  Street— «th 
Floof^-Confaranoa  Room  §43.  San 
Prandaoo,  California,  to  diacuaa  nich 
matter*  aa  m^  be  preaanlad  by 
member*,  atali  of  Iba  U.&  SoaaU 
Busineaa  Administration,  or  other* 
present. 

For  further  information,  write  or  call 
Office  of  District  Director.  US.  Small 
Business  Admlnistratiaa  Sll  Main 
Stream— 4th  Pkior.  Sea  Prandaco. 
California  »«106.  MfWr^-OHZ. 


Acting  Dinctar.  Offlct  ofAd^riaory  Cotutdk. 
lasMMy  A  1MB. 

IFR  Doc  »-1»«  nisd  l-»«t  It46  sail 
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WaaMnglofi.  Isaaafy  m 


S1,1tM, 


favTi 

1.1.  The  Secretary  of  the 
■Oder  the  authority  of  Chapter  SI  of 
Title  SI.  United  State*  Code,  invite* 
tender*  fior  approximately  tB.2SO.aOO.000 
of  United  States  sacuritles.  des^natad 
Tvoasuty  Motes  of  January  31. 1991, 
Sartaa  V-Mtl  (CUSIP  Ma  ffl2>Z7  XC  U 
hereafter  refetred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bldiHi^  <m  the  baele  of  yield.  PaymeiH 
will  be  required  at  the  price  equivalent 
of  the  yieM  of  each  accepted  bid.  The 
tntersst  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
dotacaiiMd  in  the  manner  deecribad 
below.  Additional  amounts  of  the  Note* 
may  be  issued  to  Government  accounta 
and  Federal  Reserve  Banks  for  their 
own  scGount  in  exchange  for  maturing 
IVaasury  securities.  Additjooal  amoimts 
af  the  Notee  may  aleo  be  ieeoed  et  the 
average  price  to  Federal  Reserve  Banks, 
aa  agents  for  foreign  end  lulei  iiatioBal 
■anelary  authorltlea. 

1.  Deeciiyttoa  of  SecMttttea 

S.1.  TIm  Notaa  will  be  datad  January 
SI.  IMSi  aad  will  I 
that  date,  payable  ( 
basis  oa  |aly  31.  im,  mi  mtk 
subsequent  g  mootha  oa  laaaary  SI  aad 
July  31  through  the  data  that  the 
ptlaclpal  baoaaaa  pajFabla.  TWy  wiU 
■atur*  Jaaoary  31. 1991,  and  will  not  be 
Mbiact  to  call  for  redemption  prior  to 
■atarity.  hi  the  event  any  payBMnt  date 
la  a  Saturday.  Sunday,  or  other 
aoobuainaaa  day.  the  aianunt  due  will 


be  peyable  (without  additiana!  interest) 
on  die  next  business  day. 

12.  Tba  Notes  are  sabjact  to  all  taxea 
tanpoee^  vidar  Ike  htamal  I 
Code  of  1964.  The  Notes  are  ( 
from  an  taxation  now  ot  hereafter 
Impoeed  on  the  obligation  or  interest 
thereof  by  any  State,  any  poasessinn  of 
the  United  States,  or  aay  local  taxiai 
aulbofHy.  except  ee  piuviaeo  in  SI 
U.S.CS124. 

2J.  The  Notea  will  be  accepUble  to 
secure  depoaits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  In 
book-entry  form  in  denominationa  of 
tMoo,  tiaooa  tiooooa  and  tl.OOOjOOO. 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  rsgisterert  defiaMva 
or  in  beerer  fom. 

2.5.  The  Department  of  the  Treasury's 
genersi  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.'  300.  current 
reviaion  (31  CFR  Part  306).  aa  to  the 
extent  applicable  to  marketable 
aecuriUes  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonda.  Notes,  and  Bills,  ma 
adopted  and  published  aa  a  final  rule  to 
govern  securities  held  la  tha  TRBA8URY 
DIRECr  Book-&itry  SecufMas  Systsm 
in  SI  FR  1828a  el  teg.  (May  16. 1986). 
apply  to  the  Notes  offered  in  this 
dnadar. 

I.  Bala 


S.1.  Tender*  wiMba 
Pedetal 
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and  at  dte  Bureau  of  the  Public  Debt, 
Washington.  DC  202S9-lS0a  fMrior  to 
IM)  p-m..  Eastern  Standard  time. 
Wednesday.  January  25, 1988. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
January  24, 1980,  and  received  no  later 
than  Tuesday,  January  31. 1988, 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  vield. 

5.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tender* 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  puidiase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  die 
list  of  leportlng  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  tfie  names  of  the  customers 
and  the  amoont  for  eadi  customer  are 
furnished  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  ^eir 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  oigani=£Uons  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks:  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 


reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  fiill.  aind  then  competitive  tenders  will 
be  accepted,  starting  with  diose  at  the 
lowest  yidds,  throu^  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tender  are  accepted,  an  interest  rate  will 
be  established,  at  a  ^  of  one  percent 
increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
sudi  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Mce  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasuiy  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  detetminatim  of  the  yield. 
Tenders  receive  from  Government 
accounts  and  Federal  Reserve  Bank  wiU 
be  accepted  at  die  price  equivalent  to 
die  weighted  average  yield  of  accepted 
competitive  tenders. 

3.7.  Competitive  bidders  wiU  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  wlU  be  notified  oidy  if  the 
tender  is  not  accepted  in  fidl.  or  wdien 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservattons. 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  finaL 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  debt  whenever  the  tender  was 
submitted.  Settlement  of  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 


guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday.  January  31, 1988.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  «vhich  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday,  January  27. 1989.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
January  31, 1989.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  fiill  payment 
has  not  been  completed  oo  time,  an 
amount  of  up  to  5  percent  of  die  par 
amount  of  Notes  allotted  riiaU.  at  die 
discretion  of  die  Secretary  erf  die 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  die  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  die  information  required 
diereon.  or  die  TREASURY  DIRECT 
account  number  previously  obtained. 

8.  General  Proviaioiis 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  notices  as  may 
be  necessary,  to  receive  payment  for. 
and  to  issue,  maintain,  service,  and 
make  payment  on  the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  drndar  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
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I BATK  l(kOO  a  jn.,  Thorsday. 
Febroaiy  2. 1980i 

PUkem  2033  K  St.  NW..  Waahii«toiw  . 
DC  Sth  Floor  Hearing  Room. 

•TAlUKOpea. 

amendments  of  the  Chicago  Mercantile 


FiXchange  relating  to  the  inqilementation 
of  the  Globex  TMfaig  Systan. 

CONTACT  PERSON  PON  MONK 

MRMHATIOME  Jean  A.  Webb.  254-6314. 
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Secretary  of  the  CommiaBiott. 
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STATUK  doaed. 

SurveiBance  Matters. 
CONTACT  ^BMON  PON  HOOB 
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loanAWabb. 
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NATIONAL  t 
Quarterly  Meeting 

:  Natieaal  CoaadI  oa  Disabihty. 
:  Notice  of  meeting. 
»:  TUs  aolice  s^  fortfi  te 
schedale  aad  propoaed  ageada  of  a 
fmthcoming  meeting  of  the  Natieaal 
Coadl  oa  Disabffity.  TUs  notice  abo 
describes  the  functions  of  the  CoandL 
Notice  of  this  meeting  is  required  under 
section  S22(b)(10|  of  die  tknrcmraent  in 
Sunshiae  Act"  (IHd}.  L  04-400). 


Feb.8.1980.9]00aA 

.to4:30r 

F^7,li 

nSBSOam 

.Ia4d0p 

Fab.8,ia 

■I  8:39  am 

.Ia4d9p 

Fdk  a  1888.9009  am 

.10 1249 

LOCATIONE  Catfiethal  fffli  HoM.  Son 
F^aadeGOi.  Cahfoniia. 
FOa  raRTMBI  aVOaMATION  CONTACTS 
National  Coundl  on  DisabflMy.  000 
Independence  Avenae,  SW.,  Saito  014 
WasMaglwi,  DC  20001.  (202)  2V-308B^ 
TDD:  (202)  207-3232. 

The  National  Council  on  Disability  is 
an  indepsadsiil  Federal  agsacy 
conqirised  of  15  members  appointed  by 
the  President  of  the  United  SUtes  and 
confinaed  by  tte  Senate.  EstaUished  by 
the  96tti  Coi^ess  fai  TtHe  VI  ctf  the 
Rdiafailitation  Act  of  1973  (as  ammded 
by  Pub.  L  Na  06-002  in  1978),  the 
Council  was  iaMaly  aa  advfeMry  board 
within  die  Dqiartment  of  Edncatioa.  In 
1964.  however,  tiie  Councfl  was 
transformed  into  an  independent  agency 
by  the  RehabiBtatian  Act  Amendments 
of  1964  (Pub.  L  Na  96-221). 

The  CouncS  is  charged  with  reviewing 
all  laws,  programs,  and  policias  of  the 
Federal  Government  nfhctinf 
individuals  and  making  such 


^•rt.ir  ir 
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rvoooinMndatlona  m  it  ( 
to  the  PrMkknt  th*  Copgr— ■.  tb* 
Bacrttary  of  th*  Dvpartment  of 
Idncatlon.  th*  CoouniMioncr  of  lh« 
lUhablUUitlon  SarvioM  Administration, 
and  iIm  Dlractor  of  tha  National  InaUtuta 
on  DlaabUity  and  RahabUiUtlaa 
Raaaarch  (NIDIW). 

Tba  OMOtliv  of  tha  Council  ahall  ba 
opon  to  tha  Public  Tba  propoaad  agenda 
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Act 


T—CMaPOt—    cMiiapunaowd  by 
ka  UK:  laa  ftMMdaoo  and  tha  Mayw"* 
na  niaaNlttiaa 

oo  Iba  AaaricaiM  WHh 
DiMUIMIaa  Act 

of  Uofkritbad  aad  Naw  BatlMaa 


Raootds  aball  ba  kap«  of  all  Coondl 
prnraartlina  and  aball  ba  availabia  afkar 
Iha  aaattat  for  pubk  inapaction  at  tba 
Natkmal  Coaodl  on  Dtaability. 

StytMl  al  Waakli^km.  DC  oo  JaatMuy  Ml 


dacat/ra  XMInador. 
in  Doc  W-JOIO  PIM 


•ATK  Friday.  February  la  1988. 
HACK  Commiaaionara'  Confa 
Room.  11556  RockviUa  Pika.  Rockvilla. 
Maryland. 
•TAYUftOpan. 
iToa 


rfwiMif*  ^POfUSfjr  to 

OalAifiiiiBtoaS— caoalaaaabi 

nKwabaai  Pwtcaadli^  (Pulitic  Maatlag) 
Nala.    AmnMHon  malona  ara  laitiaUy 
aokadalad  and  anwaaoad  la  Hm  p«blle  oa  a 

Act  aa  apadltc  llaM  ara  tdantlflad  and  addad 
la  tba  BMatiaf  afandc  If  tbara  la  no  tpaciflc 
oaMact  halad  for  affliaatiaa.  tiiis  otaana  tlMt 
ao  Itain  haa  aa  yat  baan  Idantlfiad  aa 
raqulring  any  Commlaaifw  vola  on  tUa  data. 

TO  WWW  TNI  tTATUS  OT  HMTaMt 

OmMie  (301)  402-0292. 

;  William  Hill  (301)  480- 
1881. 

waUaM.MI.lr, 
Qfjfka  «f  f*a  SacrNory. 
lannary  2S.  19M. 

(PR  Doc  m-mm  PUad  i-a-m  »m  paii 


(Dopartmant  of  |uatloa) 
DAT!  AMD  TWK  Toaaday.  Fabruary  7. 
198a  tA>  ajiL.  aastam  standard  liaa. 
MACK  S5B0  Friaodahip  Boulavard. 
Cbavy  Chaaa.  Maryland  2081S. 

TATMK  Opan    Maatlnf 

foUowtng  mattara  bara  baaa  piaoad  oo 
tba  ^anda  for  tha  opan  Parola 
Commiaaion  maating: 

1.  Adoptloaaf  Bdaalaaof  I 


LRaporla 


tha  Cbainaan.  Vica 


a.  Caaaidaaltaa  af  aatabbabMat  of 
Nattaaal  Hoaaa  Datanttoa/CooMMBMy 

♦■  CoaatdaraboB  of  addtog  eaeahw 
addlrttoa  to  llaai  F  of  taUanl  factor  aooia. 
(DlitniiilniiOnty) 

•.  CoMidarattoa  of  amwirtaiwHa  to  tha 
rnmiaiaainn  Baaeal  aa  a  raawll  of  tba  Anil 
Dr«l  Abaaa  Act  of  1«8. 

8.  n«paaal  lo  aodiiy  tha  laogaafi 

r  Parola  Prapwa  in 


7.  CeMldaraWoa  of  laglonal  baadltag  of 
oorraapoodanca  noat  Baawara  of  CUaigiaaa 
aadodiarMgbofnciala. 

A  Propoaal  to  advlaa  paralaaa  of  awifl  and 

ciaiUfa  KaciUnat  fir  m  irf  IBtii!  frrgr 

I  la  tha  poaaaaatoa  of  parolaaa  ara 
waapoas"  aa  ddlaad  ki  2i  CFR 

MOIaNlU 

ta  CoMldaraMoa  of  tha  adoptioB  of  a 
policy  that  iha  PnaiMlaaloa  woold  not  raly 
apoa  »■'— »«*—^  aatf-lncriBdaatlo|  laatiaiony 
In  paroia  ralaaaa  or  ravocaUoa  daclalona 
11.  Propoaal  for  aodlflcatioa  of  U  CFIt 
144(b)  to  raOoct  tfMt  Iha  CoMwIaalon  auy 
t  a  wanaat  aa  a  datalnar  agaJaat  a 
I  ia  pra-trlal  caalody. 
IX  Coaaidaratloa  of  Iha  adopUoa  of 
propoaad  nka  changing  "araoa**  to  "Him"  in  28 
CFII 2JA  Chaplar  X  aacUoa  301. 
11  Dtacaialaa  of  Aaiattean  Corroctioa 
I  Accradltatlaa. 


Davatopaaant  Uaitad  SUtaa  Paroia 
Commiaaioa  (301)  402-5952. 

Datr.  lanuary  25.  IMS. 

Canani/  CounteL  US.  Parole  Commiulon. 
(PK  Doc  88-2043  PUad  l-2S^a0c  8:45  am| 


Board  of  Covamora;  Meeting 

Tba  Board  of  Governor*  of  the  United 
Stataa  Poatal  Service,  pursuant  to  ita 
Bylaart  (30  CFR  7.5)  and  tba 
Govainment  la  tba  Sunahine  Act  (5 
UAC  5S2b).  hereby  gives  notice  that  it 
tataoda  to  hold  a  maating  at  8:30  a  jn.  on 
Toaaday.  Febraaiy  7. 1989,  in 
Conference  Room  102-6  at  the  U.S. 
Poatal  Sarvica  Miami  Field  Diviaion. 
2200  Nordiwest  72nd  Avenue.  Miami. 
Florida  33152-9998.  Tba  meeting  is  open 
to  the  pubUc  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addraaaed  to  tha  Secretary  of  the  Board. 
David  P.  Harria.  at  (202)  2B8-480a 

There  will  alao  be  a  sesaion  of  the 
Board  on  Monday,  Fabruary  a  1989,  but 
it  will  consist  entirely  of  briefings  and  Is 
not  open  to  the  public 


'  COMTAcr  Linda  Wines  Marble. 
Director.  Caaa  Oparatioas  and  Proflram 


Tteaadby  Saasmn 

Fabraaiy  7. 898  aA  (Opan) 
1.  MhMrtaa  of  tha  havlous  Maating.  )anoary 

8-M,18ni 
8.  RaaMika  of  tha  Roalmaatar  GaneraL 
1  OfBoar  Caaipaaaaban.  (Anthony  M. 

Prank.  ^MtoMalar  Cenaral) 

4.  Coasldaratlaa  of  Board  Rasoluboa 
BaUbliahlng  Spadal  Coaualttaa  oo  Parsonnel 
Practkaa.  (Robert  Satraklaa  Chainnaa 
Board  of  Govanors) 

5.  Appotabaaat  of  Coauaittaa  Msaibsfa. 
(Mr.  Satrakian) 

A  CooaidaratioB  of  IHiatal  Rata 
Coauniaaloa  Opinkia  and  Raoofnmended 
DacWon  la  Dockat  Na  CV-Z  (Cooipl^inl  of 
AaMTlcaa  Newapapar  Publiahera 
Aaaodaboa).  (Lovla  A  Cox.  General 
Coaaaai) 

7.  Quarteriy  Report  on  Natiaoal  Service 
Parfonnanca.  (Ann  MdC  Robinson. 
Conaumar  Advocate) 

A  Qoartarty  Report  oa  Plnandal 
PerfotaMnoa.  (Comar  S.  Coppta.  Senior 
AaaUtanI  Poatmaatar  General  Finance 
Group) 

A  Report  on  AfRiaMtiva  Action  Progranu 
in  tha  Miami  DtvWoo.  (Woodrow  Conner. 
Miami  Field  DIvialon  General  Manager/ 
PDatmastar) 

la  Tanlatlva  Agenda  for  March  »r7. 1988. 
meeting  in  Washii^on.  DC 
OavMP. 


5:08  pm) 


SacrKoo'. 
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Federal  Regiaiar 
Vol  S4.  No.  17 

Friday.  )anaary  27.  1989 


TNa  aadion  of  tha  FEDERAL  REGISTER 
oonlaina  adMorial  corradiona  of  previously 
publahad  Presidential.  Rule.  Pnpoeed 
Rule,  and  Notfoa  documents  and  volumea 
of  ttia  Code  of  Fedantf  Regulations. 
Theae  oonacMons  are  prepared  by  tha 
Ofioa  of  ita  Federal  Ragialar.  Agency 
prepared  cwractiona  aia  iaaued  aa  signed 
documents  and  appear  In  the  appropriate 
document  categories  etseattwre  in  the 


DEPARTMENT  OF  AQRICULTURE 
r8d8f8l  Qrabi  fn8p8Cllon  ^grwlcg 
rem  Part  BOO 

SMplol  Inapsctton  Plan  (Cu-8i>n) 

Correction 

In  proposed  rule  document  89-1194 
beginning  on  page  3050  in  the  issoe  of 
Monday,  January  23. 1989.  makelhe 
foOowing  ootractions: 

1.  On  page  30BB.  to  the  3rd  colomn, 
under  Opiiaaal  Caa^Moant  Sample 
hapacMona.  to  the  15th  Une.  after 
'ihem"  tosert  "as  a". 

2.  ba  page  3050,  to  the  third  column, 
under  SoaaBary,  to  the  fifth  line, 
"pn^bility  that  toterior"  should  read 
*im>bability  that  inferior". 

|8e0L88   (Corractodi 

3.  On  page  306a  to  i  800  J6(cH2),  to 
toble  15.  after  the  heading  "^eat- 
damaged  (percent)**  insert  "*~:  and  after 
the  heading  'Total  (percent)"  insert  *"". 

4.  On  page  3061.  to  |  a00.86(c)(2).  to 
toble  19.  directly  above  the  headings 
lleat-damaged  (percent)"  and  'Total 
(percent)"  insert  a  heading  which  reads 
"Damaged  Sunflower  Seed". 

5.  On  the  same  page,  to  S  800.86(c)(2). 
to  toble  21,  directly  above  the  headings 
"Heat-damaged  (iwrcent)"  and  'Total  * 
(percent)"  inaert  a  heading  which  reads 
"Damaged  kernels". 

0.  On  the  same  page,  to  S  800.86(c)(2), 
to  the  same  toble,  directly  above  the 
headings  "Material  other  than  wheat  or 


lye  (percent)"  and  "Total  *  (percent)" 
insert  a  heading  which  reads  "Foreign 
material". 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  5E3180/P487;  Fm.-3477-51 

rwnmia  i  oiaranoaa  lor  uaiMiiiyi 


Correction 

to  proposed  rule  document  88-26428 
begtontog  on  page  46008  to  the  issue  of 
Wednesday,  November  16, 1968,  make 
the  following  correction: 

1188.186   (Cofractodl 

On  page  46099,  to  the  second  column, 
to  1 180.185(a).  to  the  table,  under 
*t>nunodities".  "(code)"  should  read 
"(cole)". 


ENVmONMENTAL  PROTECTION 
AGENCY 

4OCFRPwt1B0 

(PP  7E3555/P44S;  Fm.-3S0O«] 

PaatlcldaTolarancaforTWophanata- 


Correction 

to  proposed  rule  document  88-30064 
beginning  on  page  53018  m  die  issue  of 
Friday.  Decemb^  3a  1988.  make  the 
following  corrections: 

1.  On  page  53018.  to  the  first  column, 
to  the  heading,  the  docket  Itoe  should 
read  as  set  forth  above. 

2.  On  the  same  page,  to  the  third 
coliunn,  to  the  paragraph  designated  "3", 
to  the  eighto  line,  after  the  word 
"equivalent",  "t"  should  read  "to". 

3.  On  page  53019,  to  the  Ist  column,  to 
the  2nd  complete  paragraph,  to  the  18th 


Itoe,  "rates"  should  read  "rats";  and  to 
the  21st  line,  "or  should  read  "or". 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parta  712  and  710 

(OPT8-8402S;  FflL-3478-31 


■no  naann  tmt  saiwiy  una  napomnyE 
Auuiuun  Of  MNiiacato 

Correction 

to  rule  document  88-26305  beginning 
on  page  46279  to  the  issue  of 
Wednesday.  November  16, 1988.  make 
the  foUowing  correction: 

On  page  46279.  to  the  third  column,  to 
die  last  line,  "diqyhoqihate"  should  read 
"diphosphate". 


ENVnONMBITAL  PROTECTION 


40CFRPart799 
[OPT&420a2A;  FRL-aS03-7] 
TaalinQ  Conaant  Oraar  on  Aacyl 


Correction 

to  rule  document  89-299  beginning  on 
page  618  to  die  issue  of  Monday. 
January  9. 1969.  make  the  fdlowing 
corrections: 

1.  On  page  62a  to  the  first  column, 
under  V.  ^Mtl  Notificatton.  to  die  diird 
Itoe.  after  "DnBP."  insert  "I»iP.". 

2.  On  the  same  page,  to  the  3rd 
column,  to  reference  (10).  to  die  llth 
Itoe.  "pp.  100-191"  ahould  read  "pp.  180- 
191". 
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January  27,  1989 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  35 

Cooperative  Agreements  and  Superfund 
State  Contracts  for  Superfund  Response 
Actions;  interim  Rnal  Rule  With  Request 
for  Comments 


BEST  COPY  AVAIUBLE 
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AOCNCV 

Ofllee  ol  Adwlnletfallon 

40CFIIPartM 


Superfund  fleeponae  AcMone 

AMMCv:  BnvironmenUl  Prolection 

AfMicy(EPA). 

ACTKMC  Interim  final  rule  with  request 

for  comment*. 

gUMiawT  This  rule  eetablithet  the 
administrative  requirements  for 
CERCLA-funded  cooperative 
agreements,  and  Superfund  State 
Contracts.  The  rule  establishes  these 
requirements  for  States,  political 
subdivisions  thereof,  and  Federally- 
lecognixed  Indian  tribes.  This  regulation 
sets  forth  the  pre-award.  post-award, 
and  after-the-grant  requirements  which 
are  conditions  for  receiving  a  Superfund 
cooperative  agreement  or  Superfund 
State  Contract.  This  regulation  is  needed 
to  implement  CERCLA  cost  recovery 
requirements  and  ensure  that  recipients 
carefully  track  and  document  all  costs. 
DATia:  Effective  Date:  This  rule 
becomes  effective  January  27. 198i. 

Compliance  Date:  This  rule  is 
effective  for  all  CERCLA-funded 
cooperative  agreementa  and  Superfund 
State  ContracU  awarded  after  January 
27. 1880.  This  rule  abe  appUaa  to 
amendments  to  exisMng  apeemenls 
where  the  scope  of  work  starts  after  the 
effective  date  of  this  rule. 

CommenU:  Written  comments  must 
be  BubaaittMl  on  or  before  April  27. 1988. 
AOaanHK  Wrlttaa  ooauBenU  aiuat  be 
submitted  to:  Superfund  Docket  Clerk. 
Oflica  of  Emergency  and  Remedial 
Response  (WH-648D).  Room  LC-lOa 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  DC 
a04ea  Comments  on  today's  Interim 
Final  Rule  must  identify  the  regulatory 
docket  as  follows:  "Docket  104CA." 
Docket:  Copies  of  materials  relevant  to 
this  rulemaking  are  contained  in  the 
Superfund  docket  located  in  the  Lower 
Garage  (Room  LG-100)  at  the  U3. 
Environmental  Protection  Agency.  401  M 
8U«et  SW..  Washington  DC  20400  The 
docket  is  available  for  inspection  by 
appointment  only  between  the  hours  of 
9iX>  a.m.  and  4O0  p.m.  Monday  through 
Friday,  excluding  Federal  holidays.  The 
docket  phone  number  is  (202)  382-3040. 
As  provided  in  40  CFR  Part  2.  a 
reasonable  fee  may  be  charged  for 
copying  services. 


Richard  A.  lohnaon.  Offtoe  of 
Admlnistratton.  PM-2iaF.  U.& 
Environmental  Protection  Agency.  408 
South  Capitol  Street  SW..  Waahiagton. 
DC  20400  at  (202)  382-S298. 

mmmjmmmun  wmommimiim  The 

contents  of  diis  preamble  are  as  folWwa: 

LBackyound 

TL  DwcripttoB  of  Ma)or  hsasr. 

m.  Supporting  informattoK  and 

IV.  Impact  Analyses. 

LBackground 

The  Comprehensive  Environmental 
Responae.  Compensation  and  Liability 
Act  (CERCLA)  was  enacted  in  1980  and 
launched  the  nation's  first  centraUaad 
and  substantial  commitment  to  dean  np 
hazardoua  waste  sites.  CERCLA.  or 
Superfund.  provided  Federal  authority 
and  resources  to  respond  directly  to 
releases  (or  threatened  releases)  of 
haxardous  substances  that  could 
endanger  human  health  or  the 
environment.  The  law  alao  authorted 
enforcement  action  and  coat  recovery 
from  those  responsible  for  a  releaae.  The 
Superfund  Amendments  and 
Reauthorixation  Act  (SARA)  was 
enacted  on  October  17. 1088  and 
continued  the  prosram  initiated  by 
CERCLA  by  reaatborlzing  CERCLA  hr 
an  additional  five  years.  SARA 
strengthened  and  expanded  the  cleanup 
program  and  increased  the  size  of  the 
Haxardous  Substance  Superfund  by  18.5 
bUHoo. 

One  of  tlie  vehides  EPA  uses  to 
conduct  Superfund  deanup  responses  is 
a  cooper eti^e  a^eement.  through  which 
EPA  authorizes  redpienU  to  perform  the 
lead  role  for  deanup  activitiea. 
Superfond  cooperative  agreementa  ere 
unique  among  EPA  cooperative 
agreements:  Uie  maior  difference  is  the 
coet  recovery  requirement  To  expedite 
the  pcocesa  of  recovering  costa  from 
parties  responsible  for  a  release,  the 
Soperfimd  propam  mandatea  site- 
specific  trackl^  of  coata  incurred  onder 
cooperative  agreements  and 
maintenance  of  site-specific  files  to 
document  such  costs. 

The  OCRce  of  Management  and  Budget 
(OMB)  recently  revised  OMB  Circular 
A-102  by  establiahing  a  government- 
wide  "common  rule"  which  preacribes 
administrative  requirementa  for  Federal 
assistance  awards  to  States,  political 
subdivtaions  thereof,  and  Federally- 
recogniied  Indian  Tribes.  EPA  is 
implementing  the  coounon  rule  throu^ 
40  CFR  Pert  31.  However,  as  provided  in 
40  CFR  31.S.  Part  31  does  not  supersede 
adminiatrative  provialons  required  by 
statute. 

Consistent  with  this  Part  31  exceptian. 
EPA  is  prooiulgating  this  interim  final 


reb  es  40  CFR  Part  SS.  Subpart  O  to 
in^iement  the  coat  recovery  propvm 
under  section  107  of  CERCLA.  as 
amended.  Section  107  of  CERCLA  makes 
any  person  raaponaible  for  a  release  or 
threetened  release  of  hazardous 
stdietances  liable  for  all  cosU  of 
removal  or  remedial  action.  EPA 
implements  this  statutory  provision 
throd^  iU  cost  recovery  program.  To 
anaare  an  effective  coat  recovery 
program.  Subpart  O  establishes  spedHc 
uniform  requirementa  which  supplement 
those  in  Part  31  for  Superfund 
cooperative  agreementa  and  Superfund 
State  contracta  (SSCs)  in  three  ways. 

The  first  way  in  which  this  subpart 
supplementa  Part  31  is  that  it  provides 
requirementa  specific  to  CERCLA.  as 
amended,  which  were  not  addressed  in 
Part  31.  For  example,  the  regulation 
adds  requirementa  for  States  to  follow 
for  non-  State-lead  responses.  Second, 
this  subpart  indudes  requirementa 
which,  although  addressed  in  Part  31.  do 
not  meet  the  minimum  standards 
necessary  to  meet  the  goal  of  cost 
recovery.  These  minimum  requirementa 
heve  been  induded  in  this  subpart  in  a 
modified  form.  For  example,  although 
Part  31  does  address  procurement 
procedures,  recipienta  must  follow  the 
procurement  requirementa  in  |  35.6550 
through  I  35.0610  of  this  subpart  when 
procuring  producta  or  services  under 
Superfund  cooperative  agreementa. 
FlaaUy,  this  subpart  references  those 
•xialint  40  CFR  Part  31  requirementa 
whidi  are  applicable  for  redpients  of 
CERCLA  funds.  For  example,  recipienta 
most  follow  the  allowable  coat 
requirementa  contained  in  40  CFR  31.22. 
wblcfa  era  referenced  in  |  SS.02SO(aM2) 
of  thia  subpart 

Thoae  sections  of  Part  31  that  Subpart 
O  references  which  are  applicable  for 
CERCLA  funded  cooperative 
^iiiininnti  and/or  Superfund  State 
Contracta  are  listed  below: 

nj    Definitions. 

na    Additions  and  exceptioas:  Mlectad 


n.19    Principal  statutory  praviskMW 

appUeaWe  to  EPA  assistance  awards. 
SUO    Standards  for  financial  manafement 

syslaaH:  sowos  documonUtton  and 

awanUag  agency  review. 
31^    Payment  Basic  standard. 

reimbaraenaoL  effect  of  progran  inoaaie. 

refunds,  audit  recoveries  on  payment 

wttliholding  payments,  and  cash 

depositories. 
31.12    Allowable  costs. 
tua    l^riod  of  availabiUty  of  funds. 
S1.ai    Matching  or  cost  sharing: 

^■•UllcatioM  and  exceptions,  and 

valuattaa  of  donated  services. 
SUB    Prapam  income. 
91 JS    Non-Federal  audit 


31J0    Chaises. 

31  Jl    ResI  property. 

31J4    Copyrights. 

31 JS    Subewards  to  debarred  and 

suspended  parties. 
31 JS    ftocurement  Selected  sections  fiom 

procurement  standards,  contracting  with 

MEB's/WBE's  and  small  businesses. 

bonding  requirements,  and  payment  to 

consultants. 

31.40  Monitoring  by  grantees. 

31.41  Financial  reporting. 

31.42  Starting  dates  for  records  retention 
period  end  requirementa  for  records 


31.43  Enforcement 

31.44  Termination  for  convenience. 

31.45  Quality  assurance. 
31J0  CkMeout 

3131  Labor  disaUowances  and  adjustments. 

31.52  CoUectioa  of  amoonta  dae. 

.  31.70  Diaputes. 

The  requirementa  in  this  subpart  do 
not  apply  to  Technical  Assistance 
Granta  or  CERCLA  research  and 
development  grants,  induding 
Superfund  Innovative  Technology 
Evaluation  (SITE)  Dommstration 
cooperative  agreements. 


ILDeeaiplkmofMejor 

A.  The  National  Oil  and  Hazardoua 
Subetances  Pollution  Contingency  Pian 
(NCR) 

Although  CERCLA.  as  amended,  is  tfie 
legislative  initiative  that  provides  for  the 
deanup  of  haxardous  wests,  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP) 
deecribes  die  guidelinea  and  procedures 
for  implementing  CERCLA.  The  NCP  ta 
currently  being  revised  to  indude  the 
statutory  requirementa  established  1^ 
SARA.  Subpart  O  references  specific 
sections  of  CERCLA.  as  ameiKled,  in 
prescribing  requirements.  Upon  final 
IHtMnulgation  of  the  revised  NCP.  any 
terms  defined  in  both  this  regulation  and 
the  NCP«vill  be  superseded  by  the 
definition  found  in  the  NCP. 

A  Records  Retention 

Length  of  Retention 

40  CFR  Part  31  establishes  a  three- 
year  records  retention  requirement  for 
the  redpienta  of  assistance  agreementa 
(40  CFR  31.42).  In  addition.  Part  31 
qiedfies  that  if  any  litigation,  daim. 
negotiation,  audit  or  other  action 
involving  the  records  has  been  started 
before  the  expiration  of  the  three-year 
period,  the  records  must  be  retained 
until  completion  of  the  action  and 
resolution  of  all  issues  which  arise  fivm 
it  or  until  the  end  of  the  regular  three- 
year  period,  whichever  is  later.  Subpart 
O  requires  that  redpienta  retain  all 
records  for  ten  years  after  the  date  of 
completion  of  all  re^ranse  actiona  at  the 
site,  or  untU  any  litigation,  daim. 


negotiation,  audit  cost  recovery,  or 
other  action  involving  the  records  has 
been  completed  and  all  issues  resolved, 
whichever  is  later.  This  requirement 
ensures  that  response  action 
information  remains  available  for  a 
sufiident  period  to  support  government 
cost  recovery  cases.  Ilie  ten-year 
requirement  supersedes  all  Superfund 
guidance  documento  which  spedfy  a 
three-year  retention  period,  including 
State  Superfund  Financial  Management 
and  Recordkeeping  Guidance,  dated 
January  1908.  Subpart  O  also  requires 
the  redpient  to  obtain  written  approval 
from  its  EPA  award  offidal  before 
disposing  of  any  CQICLA  records. 

Method  of  Retention 

Redpienta  may  substitute  microform 
copies  for  original  supporting 
documentation  for  removal  actions  and 
remedial  investigations,  feasibility 
studies,  designs,  and  any  additional 
related  activities  (induding  finandal 
and  cost  accounting  records)  undertaken 
pursuant  to  CERCLA.  The  microform 
copying  must  be  performed  in 
accordance  with  the  tedmical 
regulations  concerning  micrographics  of 
Federal  Government  records  (36  CFR 
1230  et  seq.)  and  EPA  records 
management  procedures  (EPA  Order 
2160).  If  the  redpient  decides  to  use 
microfiDnn  c(q>ies.  then  the  redpient 
must  also  perfonn  microform  copying  of 
original  documenta  periodically  in  the 
re^ilar  course  of  business,  and  may 
dispose  at  these  lecwds  only  upon  EPA 
approval.  Subpart  O  requires  the 
redpient  to  obtain  written  approval 
from  EPA  before  disposing  of  the 
original  records  whidi  were  used  to 
make  the  raicrofcmn  copy.  Records 
retenti<m  requirementa  ^>ecified  in  this 
subpart  are  applicable  to  mircoform. 

C  Purchase  of  Property 

Although  Sul^Mrt  O  provides  the 
recipient  witii  an  option  for  obtaining 
equipment  with  CQICLA  funds,  it  is  not 
EPA's  intent  to  use  the  Hazardous 
Substance  Superfund  to  finance  large 
purdiases  of  equipment 
indiscriminantiy.  Therefore,  the 
redpient  must  meet  stringent 
requirementa  before  EPA  will  allow  the 
purchase  of  equipment  with  CERCLA 
funds.  EPA  encourages  the  redpient  to 
use  ite  own  funds  to  purchase 
equipment  and  charge  the  cooperative 
agreement  for  ito  use.  Althou^  EPA 
must  approve  this  usage  rate,  the 
redpient  does  not  then  have  to  comply 
with  the  other  property  standards  or 
disposition  requirementa  of  this 
regulation,  if  the  redpient  buys  the 
equipment  with  ito  o«vn  funds. 


D.  Superfund  State  Contracts  (SSC'sf 

There  are  two  types  <rf  Superfund 
State  Contracta  (SSCs).  The  first  is  a 
two-party  SSC  between  EPA  and  the 
State  which  is  required  pursuant  to 
CERCLA  section  104  to  obtain  the 
State's  CERCLA  104  assurances  before  a 
Federal-lead  remedial  action  can  begin. 
The  second  type  of  SSC  is  a  three-party 
SSC  between  EPA.  the  State,  and  a 
political  subdivision  thereof,  which  is 
required  before  a  political  subdivision 
receives  a  cooperative  agreement  for 
remedial  response  at  a  site.  In  this 
instance,  a  three-party  SSC  is  required 
before  a  political  subdivision  takes  the 
lead  for  any  phase  of  remedial  response 
to  ensure  adequate  State  involvement 
during  remedial  responae  piuvuant  to 
section  121(f)(1)  of  CERCLA.  Prior  to  a 
political  subdivisimi  taking  the  lead  for 
remedial  action,  the  threeiparty  SSC 
must  be  amended  to  indude  the  State's 
CERCLA  104  assurances,  if  not  already 
provided  in  the  SSC 

£1  Non  Site-Specific  Cost  Accounting 

The  redpient  of  CERCLA  funds  is 
required  to  account  for  costa  on  a  site- 
spedfic  basis  by  phase  of  activity.  The 
recipient  is  not  required  to  track 
expenses  by  site  for  pre-remedial  or 
Core  Program  cooperative  a^eement 
activities.  Howeva.  for  pre-remedial 
activities  (i.e.  Preliminary  Assessmenta 
and  Ste  Inspections),  the  recipient  is 
required  to  track  expenses  by  a  single 
Superfund  account  number  designated 
spedfkally  for  the  pre-remedial  activity. 
In  addition,  the  redpient  is  required  to 
track  site-spedfic  technical  hours  spent 
for  the  pre-remedial  activity.  For  Core 
Program  activities,  the  recipient  is 
required  to  track  expenses  by  a  single 
Superfund  account  number  designated 
specifically  for  Core  Program  activities. 

F.  Credit  for  NPL  sites. 

This  regulation  addresses 
requirementa  for  obtaining  credit  in 
§  35.6270(c).  which  describes  the 
requirementa  for  expenditures  incurred 
before  a  site  is  listed  on  the  NPL  and  for 
those  incurred  after  a  site  is  listed  on 
the  NPL  Section  104(c)(5)(A)  of 
CERCLA,  as  amended,  granta  credit  for 
amounta  expended  by  a  State  for 
remedial  action  at  a  NPL  site  pursuant 
to  a  contrad  or  cooperative  agreement 
In  addition,  section  104(c)(5)(B)  allows 
credit  for  expenses  for  remedial  action 
at  a  site  incurred  befcHe  the  site  is  listed 
on  the  NPL  if  the  site  is  subsequently 
listed  on  the  Nn..  and  the  expenses  are 
determined  to  be  creditable. 
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C  FbduaUy-rmcognaed  Indkui  Tribm 

CBRCLA  laqiilrM  BPA  to  aSocd  to 
P«(kraUjr-f«««BlMd  Indian  TribM 
•ubtianttelly  th*  mom  trMtnant  ••  M 
would  to  SUtes.  Ho«r«v«r.  la  ofdar  to 
clarify  tiM  Siipaftind  adminiatratlva 
rwidiraaMnts.  Um  tana  "Stoto"  la  Ihia 
regulattoa  doaa  ao<  naan  "FadaraMy- 
reoofniaad  Imyaa  Triba."  Whara  a 
requiramant  appliaa  only  to  a  SUto.  tha 
term  "Slata"  ia  uaad.  and  when  a 
raquiramant  appiias  only  to  a  Federally- 
recotniaad  Indian  Triba.  the  term 
"FadaraDy-racognliad  Indian  Triba"  ia 
uaad 

A  FedaraUy-facopiliad  Indian  Triba 
may  ba  tha  laad  or  tupport  agency  for  a 
reaponae  and.  under  the  terms  of  tha 
■tatute.  need  not  provide  the  sactioa 
1(M(c)(3)  assurancaa  with  ragard  to 
remedial  actions. 

H.  Financial  Statm  Kaparl 

Altho«^  tha  Hnandal  Status  Report 
form  (SP-28t)  doaa  not  requeat 
information  by  site  and  activity,  the 
redpiant  muat  eontinua  to  provide 
financial  information  by  site  and 
activity  in  order  to  sopport  coat 
recovery. 

/.  Support  Agaacy  CaopanUva 
Agr&ementM 

Under  the  Superfund  program.  States 
and  Federalty-recognised  Indian  Tribes 
may  receive  funding  to  perform  sita- 
speciflc  activities  to  support  a  Federal- 
lead  raaponae.  Since  the  State  or 
Federally-raoognisad  bidian  Tribe 
performs  these  activities  as  the  support 
agency,  the  cooperative  agreement 
which  fcinda  thia  aaaiatanca  ia  larmad  a 
support  agency  oooperatlva  agreananL 
This  regulatloo  codifies  the 
requirenanta  for  recipients  of  support 
agency  cooperative  agraamenU  in 
I  y&mOD  through  3&MaO  of  this  subpart 
An  example  of  support  agency  activitiea 
that  may  be  funded  under  a  cooperative 
agreement  is  the  review  and  comment 
on  technical  data  and  reports  relating  to 
implementation  of  the  remedy. 

/.  Non-Timr-Critical  Removak 

Becauae  there  must  be  sufTicient  time 
to  complete  a  cooperative  agreement 
before  a  State  or  PadanOy-recognized 
Indian  Triba  may  take  the  lead, 
generally  only  non-tinta-critical  removal 
actions  will  bis  eligibla  for  cooperative 
agreements.  Non-time  critical  removals 
are  those  where,  baaed  on  the  slto 
evaluation,  the  laad  agency  Jetwmlnea 
that  a  renwval  action  la  appropriato  and 
that  there  ia  a  planning  period  of  man 
than  six  aiontha  available  bafora  an-aito 
activitiea  muat  begin. 


K.  TwmtrYtar  Wimtt  Capacity 

Tha  regulatlan  inchides  the  aaaunnoe 
regardliv  avaHabiltty  of  haiardoos 
waste  treatment  and  dispoaal  fadMtiea 
as  required  by  CBRCXA  section 
104(c)^).  IPA  intends  to  isaua  guidanca 
on  this  aaaoranca  in  the  near  Mora. 


Accounting.  Administrative  practice 
and  procedures.  Financial 
administration.  Grant  programa 
(Cooperative  agreements  and  Superfund 
State  Contracts).  Government 
procurement  requiramants.  Property 
requirements.  Reporting  and 
recordkeeping  requirementa.  Svparfond. 

IV. 


A.  Federalism 

Aa  explained  in  B.0.12tU. 
Federaliaas.  Stotea  po 
constituttonal  authority,  raaowoaa.  and 
compatanoa.  Under  Fadataliam.  Stolaa 
should  ba  given  tha  maxioMnn 
administrative  discretion  poaaibla  with 
respect  to  national  programs  they 
administer.  However,  due  to  statutory 
cost  recovery  reqoiremants  and  the  need 
to  carefully  track  all  ooata.  Superfund 
recipients  must  comply  with 
administrative  requirements  suffidant  to 
meet  the  cost  recovery  provisions  of 
CERCLA.  Therefore.  Sutea  muat  foUew 
the  additional  requirementa  in  this  rule, 
which  are  absolutely  crucial  for 
affective  coat  recovery  from  parties 
responsible  for  release  Nonetbalesa. 
States  win  be  able  to  follow  their  own 
procedurea.  such  aa  for  procureaMat.  if 
they  certiiy  that  their  requirements  meet 
the  intent  of  our  regulation. 

A  Exacytiva  Ordtr  13291 

Bxacathre  Order  Na  1291  raqoires 
that  regulations  be  daaaiAed  aa  "naior^ 
or  "non-ma)or"  for  purpoaes  of  review 
by  the  Offloa  of  Managemant  and 
Budget  (OMB).  Aooonttat  to  Bxecutiva 
Order  Na  12291.  "tootor^  rules  are 
regulatioiM  that  are  ldw)y  to  result  kc 

(1)  An  annnnl  a<hr«rae  (coat)  efliect  en 
the  economy  of  tlOO  ariittan  or  awre:  or 

(2)  A  malar  inoaaaa  ia  coate  or  prioaa 
for  consumer*.  Individual  indnatriaa. 
Federai8tota.erkMal| 
gei>gia|iiilfnl  rag^nna: 

(3)  Si^tfcwit  advatsa  affecto  on  tha 
competition,  ainploysnt  invaatmant 
productivity,  innovatfan.  or  tha  abihly  of 
United  Stetaa-baaad  enterprises  to 
compete  with  foreign-based  antarpriaes 
in  domaatic  or  export  HMrkete. 

Thia  rule  doaa  not  allact  tha  amount 
of  funds  provided  in  tha  Superfund 
program,  but  rather  awdifies  end 
updatea  adminiatrativa  and  procedural 


requirements.  We  do  not  behave  diat 
the  rule  will  have  an  amnial  economic 
impact  of  $100  million  or  more,  will 
increase  costs  or  prices,  or  will 
adversely  afiiect  ooaapatittoii. 
employment.  Inwaafant  prodnctivity. 
innovatkm.  ar  the  ability  of  Itaited 
Stetes  baaed  entetprlaaa  to  compete 
with  foreign -based  enterprises  in 
domestic  or  export  markets.  For  this  - 
reason,  we  have  determined  that  this  ia 
not  a  malor  rule  within  the  meaning  of 
the  Order,  and  therefore  no  formal 
Regulatory  Impact  Analyato  ia 
necessary.  Thia  taitariai  final  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  for  its  review  as  required  by 
Executive  Order  No.  12201. 

C  Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (S 
use.  005(b))  requires  that  for  each  rule 
with  "significant  economic  impact  on  a 
substantial  number  of  small  enUtiea."  an 
analysis  be  prepared  describing  the 
rule's  impact  on  small  entities  and 
identifying  any  significant  altemativa* 
to  the  rule  that  weald  ■inia^sa  tiw 
economic  impact  on  snail  entities.  Wa 
certify  that  this  rule  wiO  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
becauae  the  requiremente  fan  thia 
regulation  apply  only  to  State*,  political 
subdivisions  thereof,  and  Indian  Tribes 
for  administering  Superfund  response 
actions. 

D.  Paperwork  RaducUan  Act 

Sections  3S.00K  (a)  (l)  through  (a)  (3) 
and  (b)  (1)  throogh  (b)  (2):  35.8106  (a)  (1) 
through  (a)  (5)  and  (b):  S5A2S0  (a)  (1) 
and  (b):  35.0300  (a)  (3):  35.0315  (c): 
35.6320  (a):  3SJ340(a)  (3):  35.6550  (b)  (1) 
through  (b)  (3):  35.6565  (a)  and  (b): 
35.006ft  35.0665:  3SJ00ft  35.0065:  35.6670; 
35.6700:  35.6706: 35.e71ft  35.6606:  35i)81ft 
35.6815  (d):  35.68aft  and  3SJ065  of  this 
rule  contain  collectioa-of-inlormation 
requirements.  The  information  collection 
requirements  in  this  interio)  final  rule 
have  bean  approved  by  the  OfRoe  of 
Manqeaant  and  Budget  (OMB)  ander 
die  1>apafwork  Reduction  Act"  44 
U.S.C  3501  et  aaq.  And  assigned  OMB 
control  nanbers  JDUMXBO.  An 
Information  CoUactian  Requeat 
docnatent  haa  beaa  piaparad  by  EPA 
(ICR  Ha.  1487)  and  a  copy  atey  ba 
obtained  from  David  Ogden.  faifomation 
Policy  Branch:  EPA:  401 M  SU  SW.  (PM- 
223):  Waahington.  DC  20400  or  by  calling 
(202)475-0406. 

PiibHc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  81  hours  per  reeponaa.  including 
time  for  reviewing  inatractiona. 
searching  axiating  data  aources. 
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gathering  and  "«*Htaining  the  data 
needed,  and  co^^)leting  and  reviewing 
the  collection  of  infonaation. 

Send  oonunents  ragardiqg  the  burden 
estimate  or  any  cMhar  aspect  of  this 
collection  of  iitformation.  indutfiog 
suggestions  for  redudqg  this  burden  to 
Chief.  luliMiuaUou  Policy  Branch,  EPA, 
PM-22S.  401 M  St,  SW..  WaaUngton, 
DC  20400  and  to  Ihe  Office  of 
Information  and  Rcfgidatoiy  Affairs, 
Office  «w  MaMgw— lit  sndBodget, 
twasnngton,  DC  aupOO.  fluukeu 
"AttentiaR:  Deak  Officer  far  ff  A."  Hie 
final  rule  wfll  respond  to  any  OKffl  or 
public  comments  on  the  infonaation 
collection  roqaiKnwnta  contafaied  hi  this 
interin  final  nde. 

Dated  lanuary  a,  1980. 


I  Bevaasa  Caepsnthr*  i 
35.62W   EMgiWIitytDrrBBovalGoopentive 


Rsoonla 


3S.82G6    Removal  cooperative  agreemeats. 

naaMiai  AiWaliteBlian  la«^Msate 
raC 

35.880 
systems. 


for  laHacisI  nianngtnient 


35478D    PM|sct  rsGOfds. 
35ue7B6    Raonds  retention. 
35.8710    Records  access. 

risaaHasRavir 


UMas  Relied  isr  availability  all 

35JI280  Gostshariag. 

a&a285  Psymeats. 

35.6270  Redpient  payment  of  response 

costs. 

3S.eZ7S  Pragram  income. 


asuaraD 


ssjBno 


Adminiatrator. 

Accordingly,  the  Administrator 
amends  CSiapter  I.  Part  35  of  Tide  40  of 
the  Code  of  Federal  Ragulations  as 
foUowK 


354300 

acquisition  and  use  i 
35JI305    Obtaining  saniiies. 
35.6310    Obtaining  equipment 
SSiBlS    Alternative  methods  for  obtaidng 

property. 
3S.63»    Usageiate. 
a&aas    TMe  and  9A  interest  IbCERCLA- 

fiinded  property. 
35.6330    Ti Je  to  BsdbrsMy  owd  property. 
35Ji33S    hapartaranaaasaMntslandardis. 


aSJTBS  NoBrFedetal  audU. 

35J877Q  Djapales. 

35i»77S  Exdusioa  of  tUrd-paity  benefits. 

354780  Ckiaeoat 

384(706  CeRecHewofaawaBtsdae. 

3»a9W  Hi^fiski 


State  CaatiaGt(S8C) 

354800  General 

354808  Contents  of  an  SSC 

354810  Aasoraacas. 

354815  Administrative  reqoirements. 

354820  GoodasianartbeSSC 


FART 


ATE  AND  LOCAL 


1.  The  audiority  dtataon  for  Part  35b 
appearing  at  the  end  oi  the  taUe  af 
conteata.  is  renovad. 

2.  A  new  SafafMrt  O  ia  added  to  read 
as  follows: 


property. 
354345    Bqu^HBent  disposal  options. 
354350    Disposal  of  Federally  owned 

property. 


Real  Pispaiti 


Undsra 


354M0    AcquisitioaandtraasierefinteKst 
3S4I06    Use. 


Superfund  State  Conliaeto  tar  Suparftaid 


CopyrigM 


384080  Aatnofity. 

3540GB  Avpoi 

354010  FMi^liity. 

354815  flsiaitions 

3S4B»  Macipal  stetatery  ptovteians. 

354025  Deviation  boa  this  subpart 


3S4IK0    CligihilNyfarpre-remedM 
8640W   State  leed 


Undsre 

35*6460    GcfMTBl  rBQuifWDCHts. 

Til  nfFiiliiiHirmiiliijiiirri 
AoconntlUadara 

354680    GenanJ 
neearaBSBl  Asqidr 


354860  aigiUlityforCaBePragiaai 

Coopemiive  Apaeaients. 

354855  General 

354880  AppBcatiao  reqniieaaents. 

358888  Qnsrteriy  progress  reports. 

3548?B  Costshsstag. 

3S-6676  Psjnnent  to  radpicflt. 

Kei|iamBSBBior  sa|ipon  AgiBcy  AcnvNHS 
Uadsr  Cooperative 

354800    BigibiUtylbri 

cooperative  agraeaieBls. 
354006    ADowable  activities. 
354B10    Siq)part  agency  cooperative 

agreement  Teqatrements. 
354016    Ceeti 
354020 


3S.B08W    Fiucuiement  system  standards. 
354555    Competition. 

3S.0880    llastarBst^debatTedsaspended. 
and  voluBteifly  exdaded  | 


3B4880   Federally  naovdaadtadian  l^ibe- 
leadprersmadlai  cooperative  i 


354570    Use  of  the  sane  engineer  4 

sabaaqueat  phases  of  the  pm)rrt 
354675    Restrictioas  on  types  of  contracts. 
354680    Ceatracting  with  miacMity  and 

women's  business  enteiprises  (MBE/WBE). 

smaH  Dusinesses.  and  labor  surplus  area 

firms. 
354585    Cost  and  price  analysis. 


42US£.9801etseq. 


This  regulation  ia  iaauad  ander  section 
104  CERCLA.  42  U.S.C  BOOl  et  seq. 


354110    PederaUyracapnaed  Indian  IMie- 

laad  rsmedlal  cooperative  agreements. 
354115    Mittcal  sobdhrisioo-lead  reraedid 


waste  capacity. 


354505  Contract  1 

354000  ConiraolerdaiaH. 

354805  Privity  of  ooatcast 

354610  Contracts  awarded  by  a  coatractor. 


364130 


354150   El^ibiUtyloreniBvceaieBt 

cooperative  agreements. 
364155    State-lead  anlotcemcnt  cooperative 

agreements. 


354880    Qaarlsrlyi 

354655    Nnliflrsliiai  iif  sigiiiJi  aal 


354880    IVopeity  inwentoiy  repoils. 
354065    Procurement  reports. 
35.8870    Ftaandalsepocts. 


(a)  This  ragalation  codifies  redpient 
reqirireoiMito  for  administmt^ 
CERCLA-funded  cooperative 
agreements.  This  regulation  also  codifies 
requircBunta  for  adinintsteiing 
Supafimd  State  Contracto  (SSCs)  for 
non-State4ead  ranedial  responses. 

(b)  TheiggtiirBtaents  jn  tto  rfgiilation 
do  not  aivly  to  Tnrhnical  Assistance 
Granto  (TAG's)  or  to  CERCLA  research 
and  development  grants.  *~''"'*'^  the 
Superfiaid  Innovative  Technology 
Evaluation  (STTQ  Demonstration 

VtOffBBL 


Iff 


'»♦ 


»    1 1  !  i .  I 


/  Vol  81  No.  17  /  Friday.  JaquMy  27.  lOBg  /  Rule*  and  ReguIaBoiu 


(c)  40  CFR  Put  SI.  **Unifbnn 
Administraiivt  RaqulramenU  for  Grant* 
and  CooparaUv*  AgrMmanU  to  Stat* 
and  Local  Govanunants."  e*tablish«* 
consistency  and  uniformity  among 
F*d*ral  agmd**  In  tb*  *dmini*tratlon 
of  grant*  and  cooparativ*  agraamant*  to 
Stata.  local  and  Fadarally  recogniaad 
Indian  tribal  govammant*.  For  CERCLA- 
fuodad  cooparativa  agraamant*.  this 
subpart  Mippiamant*  th*  raquiramant* 
cootainad  in  Part  SI  for  State*,  political 
*ubdivi*ion*  tharaoi  and  Fadarally 
reooania*d  Indian  Tribaa.  Tbi* 
raguiatioa  rafaranca*  tboaa  sactiooa  of 
Part  SI  that  ar*  applicable  to  CERCLA- 
fiindad  cooparativa  I 


Thl*  regulation  appUa*  to  Stataa. 
political  •ubdivl*lon*  thereof,  and 
Padwally  racofntiad  Indian  Tribes. 
AltlKM«b  aactioo  las  of  CERCLA 
providea  that  the  governing  body  of  a 
Pederallv  raconiiad  Indian  Tribe  ahaO 
be  afforded  suMtantlally  the  *ame 
treatment  as  a  State,  in  this  sabpart 
Pedorally  recogniiad  Indian  Tribes  ara 
not  included  in  the  definition  of  Stale  in 
order  to  clarify  thoee  requirement*  with 
whicfa  Federally  rsoopiliad  Indian 
Tribes  must  comply  and  those  with 
which  they  need  not  comply. 

fSUMIt    OsMRMMa. 

(a)  As  aaad  in  this  subpart  the 
following  wrords  and  terms  shall  have 
the  meanings  satforth  below: 

(1)  Activity.  A  set  of  tasks  that 
together  comprise  a  segment  of  tha 
•equenca  of  event*  undertaken  In 
determining,  planning,  and  conducting  a 
responaa  to  a  releaae  or  potential 
relaaae  of  a  haxardoua  aubatanoe.  Thaee 
Include:  pre-remedial  (i.a.  Preliminary 
Aa«e**ment*  and  Site  inapection*). 
remedial  inveatigation/feaaibility 
studies,  remedial  design,  remedial 
action,  removal,  enforcement,  and  Core 
Propam  activitie*. 

(2)  Alkmabh  co§tM.  TlMsa  proiact 
ooats  that  are:  eligible,  reasonable, 
aaeasaarv.  and  allocable  to  the  protect 
permitted  by  the  appropriate  Federal 
coat  prindptea;  and  approved  bv  EPA  in 
tha  cooparativa  agraamant  and/or 
Superfimd  State  Contract. 

(3)  Archittctural  or  engineering  (A/Bf 
Bcrvicet.  Consultation,  investigations, 
reports,  or  servica*  for  design-type 
pro|ect*  within  the  scope  of  the  practice 
of  architectura  or  profeaaional 
engineering  as  defined  by  the  laws  of 
the  State  or  territory  in  which  the 
recipient  is  located. 

(4)  Awwd officiaL  The  EPA  official 
with  tha  suthority  to  execute 
cooperative  agreements  and  Superfund 


State  Contracta  (SSCa)  and  Uke  other 
action*  authorized  by  EPA  Orders. 

(5)  Budget  period.  The  length  of  time 
EPA  apedfle*  in  an  cooperative 
agreement  during  which  the  recipient 
may  expend  or  M>ligate  Federal  funds. 

(e)  CERCLA.  Tha  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1960 
■s  amended  by  the  Superfund 
Amendments  and  Reauthorixation  Act 
ofl98& 

(7)  Change  order.  A  written  order 
iaaued  by  a  recipient,  or  its  designated 
agent  to  its  contractor  authorising  an 
addition  ta  deletioo  from .  or  reviaioa 
of.  a  oootract  asually  initiated  at  the 
contractor's  raoiisst 

(8)  Claim.  A  demand  or  written 
■ssertlnn  by  a  coatractor  seeking,  as  a 
matter  of  right  cfaangas  in  contract 
duration,  costs,  or  other  provisions, 
which  originally  have  been  reiected  by 
theradptent 

(9)  doeeotiL  The  final  EPA  or 
radpiant  action*  taken  to  aaaura 
aatisfactory  oomplatioo  of  profact  work 
and  to  fulfill  administrative 
rsquirsmants.  indodlng  financial 
settlement  submission  of  aooeptable 
required  final  reports,  and  resolutioo  of 
any  outstanding  issues  under  tha 
cooperative  apaement  and/or 
Suparfuod  Stata  Contract 

(10)  Community  Relationt  Plan  (CRP). 
A  management  and  planning  tool 
outlining  tha  specific  community 
relations  activitias  to  be  undertaken 
during  the  coarse  of  a  response.  It  is 
des^piad  to  provide  for  two-wav 
oommunicatloa  between  the  afbctad 
community  and  tha  agencies  rsaponsible 
for  conducting  a  reeponse  action,  and  to 
a**ura  public  input  into  tha  dadeioo- 
making  process  related  to  the  affected 
communities. 

(11)  Construction.  Erection,  building, 
alteration,  repair,  remodeling. 
Improvement,  or  extension  of  buildings, 
structures  or  other  property. 

(12)  Contract  A  written  agreement 
between  an  EPA  redpient  and  another 
party  (other  than  another  public  agency) 
or  between  the  redpient'a  contractor 
and  the  contrador's  flrat  tier 
subcontractor. 

(13)  Contractor.  Any  party  to  whom  a 
redpient  awards  a  contract 

(14)  Cooperative  agreement  A  legal 
instrument  EPA  uses  to  transfer  money, 
property,  services,  or  snything  of  value 
to  a  redpient  to  accomplish  a  pubHc 
purpose  in  which  substantial  EPA 
involvement  is  antidpated  during  the 
performance  of  the  proiaet 

(15)  Core  Program  Cooperative 
Agreement  A  cooperative  agreement 
that  provides  funds  to  a  State  or 
Federally-recognized  Indian  Tribe  to 


condud  CERCLA  implementation 
activities  that  are  not  aaaignable  to 
specific  sites,  but  are  intended  to 
develop  and  maintain  a  State's  ability  to 
partidpate  in  the  CERCLA  response 
program. 

(16)  Coet  analyais.  Tha  review  and 
evaluation  of  each  element  of  contract 
cost  to  determine  reasonableness. 
aUocabllity.  and  allowability. 

(17)  Coet  ehare.  The  portion  of 
allowable  proved  coats  that  a  redpient 
contributes  toward  completing  its 
projed  [\je^  non-Federal  share, 
matching  share). 

(16)  Bquipatent  Tangible, 
nonexpendable,  personal  property 
having  a  useful  life  of  mora  than  one 
year  and  an  aoquisitiaa  cost  of  tSJXX)  or 
mora  per  unit 

(19)  Excese  property.  Any  property 
under  the  control  of  s  Federal  agency 
that  is  not  required  for  immediate  or 
foresaeable  needs  and  thus  is  a 
candidate  for  disposal 

(20)  Fair  market  value.  The  amount  at 
which  property  would  change  hands 
between  a  willing  buyer  and  a  willing 
seller,  neither  betag  under  any 
compulsion  to  buy  or  sell  and  both 
having  reasonable  knowledge  of  the 
relevant  fact*.  Fair  market  value  i*  the 
price  in  cash,  or  its  equivalent  for  whidi 
the  property  would  have  been  sold  on 
the  open  market 

(21 )  Health  and  tafety  plan.  A  plan 
that  specifies  the  procedures  that  are 
sufficient  to  proted  on-site  personnel 
and  surrounding  communities  from  the 
physical,  chemical  and/or  biological 
hazards  of  the  site.  The  health  and 
safety  plan  outlines:  (i)  Site  hazards:  (ii) 
work  areas  and  site  control  procedures: 
(ill)  air  surveillance  procedures:  (iv) 
levels  of  protection:  (v)  decontamination 
and  site  emergency  plans:  (vi) 
arrangements  for  weather-related 
problems:  and  (vii)  responsibilities  for 
implementing  tlie  healdi  and  safety  plan. 

(22)  In-kind  contribution.  The  value  of 
a  non-cash  contribution  (generally  &t>m 
third  parties)  to  meet  a  redpient's  cost 
aharing  requirements  in  a  cooperative 
agreement  only.  An  in-kind  contribution 
may  consist  of  charges  for  real  property 
and  equipment  or  the  value  of  good*  and 
*ervice*  directly  benefiting  the  , 
CERCLA-funded  pro)ed. 

(23)  Indian  Tribe.  As  defined  by 
section  101(36)  of  CERCLA.  any  Indian 
Tribe,  band,  nation,  or  other  organized 
group  or  community,  induding  any 
Alaska  Native  Village  but  not  including 
any  Alaska  Native  regional  or  village 
corporation,  which  is  recognized  as 
eli^ble  for  the  spedal  programs  and 
services  provided  by  the  United  State* 
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to  Indian*  becau*e  of  their  status  as 
Indians. 

{2A]  Lead  agency.  The  Federal  agency. 
State  agency,  political  subdivision,  or 
FederaUy  recopuwed  Indian  Triba  that 
has  iHimaiy  responsibility  for  planning 
and  implementing  a  resportse  action 
under  CERCLA. 

(25)  Minority  Business  Enterprise 
(MBEJ.  A  business  which  i*:  (i)  Certified 
aa  sodally  and  aoonoaiicaUy 
dieadvantaged  by  the  Small  Basineae 
Adminietration.  (ii)  certified  as  a 
minority  buiineas  enterprise  by  a  State 
or  Federal  agency,  or  (iii)  an 
independent  business  concem  whidi  is 
at  least  51  percent  owned  and  controlled 
by  minority  groiq*  member(s).  A 
minority  group  Biamber  is  an  individual 
who  is  a  dtizen  of  the  United  States  and 
one  of  the  foBowfng: 

(A)  Black  American: 

(B|  raapanic  American  (wMi  oiigias 
nam  ^nettoRloo,  Mexioo,  Caba,  Sooth 
or  Central  America); 

(O  Nathra  AaMrican  (Americm 
Indian,  Eskimo,  Aleut  native  Hawaiian). 


(D)  Asian  Padfic  Aneticnn  (with 
oriiini  fran  Japan.  Chhia.  tha 
FhiUppines,  Vietnam.  iCorea.  Samoa. 
Guam,  Hw  U.S.  IVast  TsRMarias  of  die 


rsmhortls,  Tail 


r  the  Indian 


[mNatiemalPriantieeLiatfNPL). 
EPA'a  list  of  tha  moat  ( 
uncontmliad  flf  4 
waste  Silas  idmitifiad  for  possible  k^- 
term  ramadiai  action  under  Superfrind. 
A  sMe  wist  be  on  NFL  to  receive  ntoney 
frtn  Iha  Ttast  nmd  for  remedial  action. 
The  list  is  based  inimarily  on  the  score  a 
site  laceives  from  the  Hazard  Raiddog 
Systam. 

(27)  Opemtioa  and  maiateaaace 
(OSM).  Activities  raquired  to  —«"*"<" 
the  effectiveness  of  response  actions. 
OAM  is  die  sole  respoiMtt»lity  of  the 
SUte. 

(28)  Personal  property.  Property  other 
than  real  property.  It  indades  both 
supplies  and  equipment 

(20)  Political  subdivision.  The  unit  of 
govanunent  tfiat  the  State  determines  to 
have  met  the  State's  legislative 
definition  of  a  political  subdivision. 

(30)  Potentially  Responsible  Party 
fPRPJ.  Any  imfividuaUs),  or 
companyfies)  identified  as  potentially 
liable  under  CERCLA  for  deanup  or 
payment  for  costs  of  cleanup  of 
Hazardous  Substance  site*.  PRP*  may 
indude  individual(8)  or  company(ie8) 
identified  as  having  owned,  operated,  or 
in  *orae  otiier  matter  contributed  wastes 
to  Hazardou*  Substance  site*. 

(31)  Price  analysis.  The  process  of 
evahmting  a  prospective  price  without 


regard  to  the  contractor's  separate  cost 
elements  and  proposed  profit.  Price 
analjrsis  deteimines  the  reasonableness 
of  the  proposed  contract  price  based  on 
adequate  price  competition,  previous 
experience  with  similar  work, 
established  catalog  or  market  price,  law, 
or  regidation. 

(32)  Profit  The  net  proceeds  obtained 
by  dedoctiqg  aH  allowable  costs  (dired 
and  indifed)  fiam  tfie  price.  (Because 
this  defnrition  of  profit  is  based  on 
applicaMe  Federal  cost  prindfdes.  it 
may  vary  from  many  firins'  definition  of 
profit  and  may  i»rreapoiid  to  diose 
firms*  definitloo  of  "fee.") 

(33)  noject  The  activities  or  tasks 
EPA  identifies  in  die  cooperative 
agreement  and/or  Superfund  State 
Contract 

(,34)  Profeet  officer.  The  EPA  official 
designated  in  Ae  cooperative  agreement 
as  EPA's  program  contad  witti  die 
recipient  nojecl  ufficeisare 
responsible  fBr  monitoring  uie  project 

(35)  Profect period.  Ine  length  of  time 
EPA  specifies  hi  die  cooperative 
apeement  ud/ or  Supeifuud  State 
Contrad  for  completion  of  all  projed 
woiIl  R  may  be  tsomposed  of  more  than 
one  budget  period. 

(S6)  QuofiKy  i4saurance  Project  Plan. 
A  written  docammt  associated  with 
site  sampling  adtivities,  wUdi  presents 
in  qiedfic  tama  die  organization  (where 
applicable  objectives,  fanctional 
activities,  and  specific  qaafity  assurance 
and  qnality  uinteri  activities  designed 
to  achieve  tiw  data  quality  objectives  of 
a  specie  projectfs)  or  oontinuing 
operation(s).  The  qnality  asearantje 
projed  plan  wiH  be  prepared  by  the 
responsible  pwiyam  office,  regional 
ofBce,  laboratory,  contractor,  recipient 
of  a  cooperative  agreement  or  oth» 
ofganizatioa.  For  an  enforcement  action. 
EPA  BMHt  approve  a  Potentially 
Responsible  Party's  quality  assurance 
proiad  plm. 

(37)  Real  property.  Land,  faiduding 
land  improvements,  stradures,  and 
apputeuanoes  thereto,  exdnding 
nnvable  auchinery  and  equipment 

(3^  Rec^neat  Any  State,  political 
subdiviman  thereof,  or  Federally 
recognized  Indian  "Tribe  which  has  beien 
awanded  and  has  accepted  an  EPA 


(39)  Services.  A  recipient's  in-kind  or 
a  contractor's  labor,  time,  or  efforts 
which  do  not  involve  the  delivery  of  a 
specific  end  item,  other  dian  documents 
(e.g..  reports,  design  drawing, 
spedfications).  This  term  does  not 
include  employment  agreements  or 
collective  bargaining  agreements.  This 
term  includes  dismantling  and 
demolition  of  buildings,  ground 
improvements,  and  odier  real  property 


structures,  and  the  removal  of  such 
structures  or  portions  of  them,  unless 
further  work  which  will  result  in 
construdion,  alteration,  or  repair  is 
contemplated  at  that  location. 

(40)  Small  business.  A  business  as 
defined  in  section  3  of  the  Small 
Business  Act  as  amended  (15  U.S.C 
632). 

(41)  State.  The  aeveral  States  of  die 
United  States,  the  Distrid  of  Columbia, 
the  Commonwealth  of  IHierto  Rico. 
Guam,  American  Samoa,  the  Vir;^ 
Islands,  the  Commonwealdi  of  Northern 
Marianas,  and  any  territory  or 
possession  over  which  the  United  States 
ha*  jurisdiction. 

(42)  Statement  of  Work  (SOW).  The 
portion  of  the  cooperative  agreement 
application  aadjot  Superfund  State 
Contrad  that  describes  the  purpose  and 
scope  of  activities  and  tasks  to  be 
carried  out  as  a  part  of  the  proposed 
project 

(43)  Subcontractor.  Any  fint  tier  party 
that  has  a  contract  with  the  redpient's 
prime  contractor. 

(44)  Superfund  State  Contract  (SSC). 
A  )oint  legally  binding  agreement 
between  EPA  and  anodier  party  to 
obtain  dw  neoeasaiy  aasannoes  befrae 
a  Federal-lead  remedial  action  can 
begin  at  a  site.  In  the  case^if  a  political 
subdivisioo-lead  remedial  response,  a 
three-party  SSC  between  EPA.  the  State, 
and  political  sriifivision  diereof,  is 
required  before  a  political  subchvirion 
takes  the  lead  for  any  phase  of  remedial 
response  to  ensure  State  involvement 
pursaant  to  section  121(f)(1)  of  CERCLA. 
as  amended.  The  SSC  must  be  amended 
to  provide  the  State's  CERCLA  104 
assurances  before  a  political  subdivision 
can  take  the  lead  for  remedial  action. 

(45)  Snpplie*.  All  tangible  personal 
property  other  than  equipment  as 
defmed  in  this  subpart 

(46)  Sapport  agency.  The  State 
Agency  or  FederaUy  recognized  Indian 
Tribe  that  furnishes  necessary  data  to 
the  lead  agency,  reviews  response  data 
and  documents,  and  provides  other 
assistance  as  required  by  the  lead 
agency  daring  a  response. 

(47)  Task.  An  element  of  a  Superfund 
response  activity. 

(48)  Title.  The  valid  claim  to  property 
which  denotes  ownership  and  the  rights 
of  ownership,  including  the  rights  of 
possession,  contrtrf,  arid  disposal  of 
property. 

(49)  Unit  acquisition  cost  The  net 
invoice  unit  price  of  the  property 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges. 
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•uch  ■•  the  coat  of  installation, 
transportation,  taxes,  duly,  or  protective 
in-transil  insurance,  shall  be  included  or 
excluded  from  the  unit  acquisition  cost 
in  accordance  with  the  recipient's 
regular  accounting  practices. 

(50)  Value  angineering.  A  systematic 
and  creative  analysis  of  each  contract 
term  or  task  to  ensure  that  its  essential 
function  is  provided  at  the  overall 
lowest  cost 

(51)  Women 'b  Business  Enterprise 
(WBEf.  A  business  which  is  certified  as 
a  Women's  Business  Enterprise  by  a 
State  or  Federal  agency,  or  which  matts 
the  following  definilion.  A  women's 
business  enterprise  is  an  independent 
business  concern  which  is  at  Least  51 
percent  owmed  by  a  woman  or  women 
who  also  control  and  operate  it. 
Determination  of  whether  a  business  Is 
at  least  51  percent  owned  by  a  woman 
or  women  shall  be  made  without  regard 
to  community  property  laws. 

(b)  Those  words  not  defined  in  this 
section  shall  have  the  meanings  set  forth 
in40CFR91.S. 


The  recipient  must  comply  with  the 
Federal  Uws  described  in  40  CFR  S1.1S. 
and  with  other  appUcabic  statutory 
provisions. 


Ob  a  cas»^-caae  basis.  EPA  will 
consider  requests  for  exeeptions  to  the 
non-statutory  provisions  of  this 
regulation.  Refer  to  the  requirements 
regarding  additions  and  exceptioos 
described  in  40  CFR  31.0  (b).  (c).  and  (d). 


lapsiagiiagr 


IMS. 


States  and  Federally  reoogniied 
Indian  Tribes  may  apply  for  pr»- 
remedial  reeponse  cooperative 
agreements. 


(a)  Pt9-nmediaJ  application 
nquimnents.  To  receive  a  pre-remedial 
cooperative  aneement.  the  applicant 
most  subflnit  the  following  items  to  EPA: 

(1)  Application  fonn.  An  "AppUcatioa 
for  Fedard  Assistance"  (SF-424)  for 
non-ooostfuctioa  programs.  Applications 
for  additional  funding  need  include  only 
the  revised  P*g««-  The  application  must 
include  the  following: 

(i)  BuAet  ^mt»  (SF-«a4(c)): 

(ii)  A  Statement  of  Work  (SOW) 
which  must  Include  a  detailed 
deecrtpttoo.  by  task,  of  activities  to  be 
oonducted.  the  protected  coets 
associated  with  each  task,  the  number 


of  products  to  be  completed,  and  a 
quarterly  schedule  indicating  when 
these  products  will  be  submitted  to  EPA; 
and 

(iii)  Proposed proiect  and  budget 
periods. 

(2)  Evidence  of  compliance  with 
intergovernmental  review  requirements. 
The  applicant  must  comply  with  40  CFR 
Part  29.  "Intergovernmental  Review  of 
the  EPA  Programs  and  Activities"  and 
the  "Notice  of  Supplemental  Procedures 
for  Establishing  Start  Dates  of  Comment 
Period  for  Activities  Subject  to 
Executive  Order  12372"  (48  FR  54602). 

(3)  A  list  ofutss  at  which  the 
applicant  propoees  to  undertake  pre- 
remedial  tasks,  if  the  recipient  propoees 
to  revise  the  list  the  recipient  may  not 
incur  costs  on  a  new  site  until  the 
project  ofHcer  has  approved  the  site. 

(b)  Pre-remedial  cooperative 
agreement  requirements.  The  recipient 
must  comply  with  all  special  conditions 
in  the  cooperative  agraement  and  with 
the  following  reouirements: 

(1)  Health  ana  safety  plan,  (i)  Befora 
beginning  field  work,  the  recipient  must 
have  a  site-specific  health  and  safety 
plan  in  place  providing  for  the 
protection  of  on-site  personnel  and  area 
residents.  This  plan  need  not  be 
submitted  to  EPA.  but  must  be  made 
available  to  EPA  upon  reqasat 

(ii)  The  recipient's  healtti  and  safety 
plan  must  comply  with  Occupational 
Safety  and  Health  Administntkm 
(OSHA)  29  CFR  19iai2a  entitled 
"Hazardous  Waste  Operations  and 
Emergency  Response."  unless  the 
recipient  is  a  Federally  recognised 
Indian  Tribe  which  Is  exempt  from 
OSHA  requirements. 

(2)  Quality  assurance,  (i)  The 
recipient  must  comply  with  the  qoallty 
assurance  requiraments  described  in  40 
CFR31.4S. 

(ii)  The  recipient  must  have  an  EPA- 
approved  non-site-spedflc  quabty 
assurance  plan  in  place  befora 
beginning  field  work.  The  recipient  most 
submit  this  plan  to  EPA  ia  adequate  time 
(generally  45  days)  in  order  for  approval 
to  be  granted  befora  beginning  fieid 
work. 

(iii)  The  Quality  assurance  plan  most 
comply  with  the  requirements  regarding 
split  — iwpiti^  deacribed  in  sectiaa 
104(eN4)CB)  of  GBRCLA.  as  I 


Cooperative 


The  Federally  racognized  Indian  Tribe 
most  comply  with  all  of  the 
requirements  described  in  |  35.0065  of 
this  subpart  except  for  the 
intergovernmental  review  requirements 
described  in  |  3S.0066(aN2). 


I90J100    ElgMMyfor 


States,  Federally  recognized  Indian 
Tribes,  and  political  subdivisions  may 
apply  for  remedial  response  cooperative 
agreements. 

I  aOAlOK    0Me4aad  ramedW  aeepeiaBws 

(a)  Remedial  application 
requirements.  To  receive  a  remedial 
cooperative  agreement  the  applicant 
must  submit  the  following  items  to  EPA: 

(1)  Application  form,  as  described  in 
I  3S.0055(a)(l)  of  this  subpart, 
accompanied  by  the  following: 

(i)  Budget  sheets  displaying  costs  by 
site  and  activity; 

(ii)  A  site-specific  Statement  of  Work 
(SOW),  including  estimated  costs  per 
task:  and 

(iii)  Proposed  project  and  budget 
periods. 

(2)  Evidence  of  compliance  with 
intergovernmental  review  requirements. 
as  described  in  |  35.0065(aM2)  of  this 
subpart 

(3)  A  site-specific  Community 
Relations  Plan  ot  an  assurance  that  field 
work  will  not  begin  until  one  is  in  place. 
The  Regional  community  relations 
coordinator  must  approve  the 
Community  Relations  Plan  before  the 
recipient  begins  field  work.  The 
recipient  must  comply  with  the 
canmnnity  relations  requirements 
described  in  EPA  poUcy  and  guidance, 
and  in  the  Natiooal  Contingency  Plan 
PUCP). 

(4)  A  site-specific  health  and  safety 
plan,  or  an  assurance  that  the  applicant 
will  have  an  EPA-aocepted  final  plan    • 
before  starting  field  work.  Unless 
specifically  waived  by  the  award 
oRiclal  the  applicant  mint  have  a  site-, 
specific  health  and  safety  plan  in  place 
providing  for  the  protection  of  on-site 
personnel  and  area  residents.  The  site- 
specific  health  and  safety  plan  must 
comply  with  Occupational  Safety  and 
Heahh  Admtaiistration  (OSHA)  29  CFR 
l«iai20.  entided  "Hazardous  Waste 
Operations  and  Emergency  Response," 
unless  the  redpicnl  Is  a  Federally 
recognized  InAaii  Tribe  exempt  from 
OSHA  lequhntMnts. 

(5)  Quality  assurance— {I)  General.  If 
the  project  involves  environmentally 
related  measurements  or  data 
generation,  the  recipient  must  comply 
Dvith  the  requirements  regarding  quality 
assurance  described  in  40  CFR  31.45. 

(ii)  Quality  assurance  plan.  The 
applicant  must  have  a  separate  quality 
assurance  profect  plan/sampling  plan 
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for  each  site  to  be  covered  by  the 
cooperative  agreement  The  applicant 
must  submit  the  quality  assurance 
project  plan  and  sampling  plan,  which 
incorporates  results  of  any  site 
investigation  performed  at  that  site,  to 
EPA  with  its  cooperative  agreement 
application.  However,  at  the  option  of 
the  EPA  award  official  with  program 
concurrence,  the  applicant  may  submit 
with  its  application  a  schedule  for 
developing  the  detailed  site-specific 
quality  assurance  plan.  The  recipient 
must  submit  die  detailed  site-specific 
plan  to  EPA  in  adequate  time  (generally 
45  days)  in  order  for  approval  to  be 
granted  before  beginning  field  work.  The 
recipient  may  not  begin  field  worii  until 
the  EPA  approves  the  quality  assurance 
plan. 

(iii)  Split  sampling.  The  quality 
assurance  plan  must  comply  with  the 
requirements  regarding  split  sampling 
described  in  section  104(e)(4)(B)  of 
CERCLA,  as  amended. 

(b)  Remedial  action  cooperative 
agreement  requirements:  assurances. 
Ilie  State  must  comply  with  all  special 
conditions  in  the  cooperative  agreement 
In  addition,  before  beginning  remedial 
action,  the  State  must  provide  EPA  with 
written  assurances  as  specified  below. 

(1)  (iteration  and  maintenance.  The 
State  must  provide  an  assurance  that  it 
will  assume  responsibility  for  the 
operation  and  maintenance  of 
implemented  remedial  actions  for  the 
expected  life  of  each  such  action. 

(2)  Cost  sharing.  The  State  must 
provide  assurances  for  cost  sharing  as 
follows: 

(i)  Privately-operated.  Where  a 
facility  was  privately  operated,  whether 
privately  or  publicly  owned,  at  the  time 
of  disposal,  the  State  must  provide  10 
percent  of  the  cost  of  the  remedial 
action,  if  CERCLA-funded. 

(ii)  Publicly-operated.  Where  a  facility 
was  publicly  operated  by  a  State  or 
political  subdivision  at  the  time  of 
disposal  of  hazardous  substances  at  the 
facility,  the  State  must  provide  at  least 
50  percent  of  the  cost  of  removal, 
remedial  planning,  and  remedial  action 
if  the  remedial  action  is  CERCLA- 
funded. 

(3)  Off-site  storage,  treatment,  or 
disposal.  If  offsite  storage,  destruction, 
treatment  or  disposal  is  required,  the 
State  must  assure  the  availability  of  a 
hazardous  waste  disposal  facility  that  is 
in  compliance  with  Subtitle  C  of  the 
Solid  Waste  Disposal  Act  and  is 
acceptable  to  EPA. 

(4)  Property  title  and  interest 
acquisition.  If  appropriate,  the  State 
must  assure  EPA  that  it  will  take  title  to. 
acquire  interest  in,  or  accept  transfer  of 
such  interest  in  real  property  acquired 


with  CERCLA  funds.  See  S  35.6400  of 
this  subpart  for  additional  information 
on  property  title  and  interest 
requirements. 

S  35.6110 


(a)  Application  requirements.  The 
Federally-recognized  Indian  Tribe  must 
comply  with  aU  of  the  requirements 
described  in  |  35.6105(a)  of  this  subpart 
except  for  the  inteigovernmental  review 
requirements  described  in 

S  35.605S(a)(2). 

(b)  Cooperative  agreement 
requirements.  (1)  The  Federally 
recognized  Indian  Tribe  must  comply 
with  all  special  conditions  in  the 
cooperative  agreement 

(2)  If  appn^ate,  die  Federally- 
recognized  Indian  Tribe  must  assure 
EPA  that  it  will  take  title  to.  acquire 
interest  in.  or  accept  transfer  of  such 
interest  in  real  property  acquired  with 
CERCLA  funds.  See  S  35.6400  of  this 
subpart  regarding  information  on 
property  title  and  interest  requirements. 

935A118   PoOHcali 

(a)  General.  If  both  the  State  and  EPA 
agree,  a  political  subdivision  with  the 
necessary  capabilities  and  jurisdictional 
authority  may  assume  lead 
responsibility  for  a  site.  The  State  and 
political  subdivision  must  enter  into  a 
three-party  Superfund  State  Contract 
(SSC)  with  EPA  before  a  political 
subdivision  can  be  awarded  a 
cooperative  agreement 

(b)  Three-party  Superfund  State 
Contract  requirements.  The  three-party 
SSC  must  specify  the  responsibilities  of 
the  signatories.  By  signing  the  SSC,  the 
EPA,  the  State,  and  the  political 
subdivision  agree  to: 

(1)  Ensure  that  the  SSC  specifies  the 
substantial  and  meaningful  involvement 
of  the  State  as  required  by  section  121 
(f)(1)  of  CERCLA,  as  amended. 

(2)  Ensure  that  the  three-party  SSC 
includes  the  State's  CERCLA  104 
assurances  at  the  time  of  remedial 
action,  if  the  political  subdivision  is 
designated  the  lead  for  remedial  action. 

(3)  Follow  the  appropriate 
administrative  requirements  regarding 
SSCs  described  in  S  35.6805, 35.6815, 
and  35.6820  of  this  subpart. 

(c)  Political  subdivision  cooperative 
agreement  requirements. — (1) 
Application  requirements.  "To  receive  a 
remedial  cooperative  agreement  the 
political  subdivision  must  prepare  an 
appUcation  which  includes  the 
documentation  described  in 

S  35.6105(a)(1)  through  (a)(5). 


(2)  Cooperative  agreement 
requirements.  The  political  subdivision 
must  comply  with  all  special  conditions 
in  the  cooperative  agreement 

§3&<120   Twenty  year  weals  capecity. 

After  October  17, 1989.  EPA  will  not 
enter  into  a  cooperative  agreement  for  a 
remedial  acti(Hi  without  an  adequate 
assurance  as  required  by  section 
104(c)(9)  that  there  are  hazardous  waste 
treatment  or  disposal  faciUties  that 
comply  with  Subtitle  C  of  the  Solid 
Waste  Disposal  Act  that  have  adequate 
capacity  for  the  destruction,  treatment 
or  secure  disposition  of  all  hazardous 
wastes  that  are  reasonably  expected  to 
be  generated  for  20  yean  after  the  date 
of  the  cooperative  agreement 

Enforoement  Cooperative  Agreements 


{35.0150    ElgMMytor 


States  may  apply  for  enforcement 
cooperative  agreements. 

S  35.6155 


Hie  State  must  comply  with  the 
requirements  described  in  {  35.6105(a) 
(1)  through  (5)  of  this  subpart 
Assurances  and  provisions  which  apply 
to  enforcement  activities  must  be 
contained  in  the  cooperative  agreement 
The  CERCLA  assurances  described  in 
§  35.6105(b)  are  not  applicable  for 
enforcement  actions. 

Removal  Response  Cooperative 
Agreemoits 


§35.6200 


States  and  Federally  recognized 
Indian  Tribes  may  apply  for  non-time- 
critical  removal  cooperative  agreements. 

§35.6205    Removal 


(a)  The  State  must  comply  with  the 
requirements  described  in  {  35.6105(a) 
(1)  through  (5)  of  this  subpart.  Federally 
recognized  Indian  Tribes  must  comply 
with  the  requirements  described  in 

S  35.6105  (a)(1).  and  (a)(3)  through  (a)(5) 
of  this  subpart. 

(b)  The  State  is  not  required  to  share 
in  the  cost  of  a  CERCLA-funded  removal 
action,  unless  the  removal  is  conducted 
at  a  site  that  was  publicly  operated  by  a 
State  or  political  subdivision  at  the  time 
of  disposal  of  hazardous  substances  and 
a  CERCLA-funded  remedial  action  is 
ultimately  undertaken  at  the  site.  In  this 
situation,  the  State  must  share  at  least 
SO  percent  in  the  cost  of  all  removal, 
remedial  planning,  and  remedial  action 
costs  at  the  time  of  the  remedial  action 
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u  dMcilbad  in  |  as.8106(b)(ZNii)  of  thto 


(c)  Fadwally  raoognind  Indian  THbM 
wqilwd  (o  ahara  in  the  cost  of 
a  CBRGLA-fiuidad  removal  actioo. 


(a)  Accounting  tyalam  ttondank. — (1) 
CmmroL  Hm  redptent's  and  its 
ooatrador's  •yttems  must  track 
•xpaasss  by  ait*  and  activity,  aooording 
to  obtact  claaa.  Tba  systema  most  also 
provida  ooatroL  aoooontability.  and  an 
assaranoa  that  funds,  ptoperty.  and 
otbar  aaaots  ara  usad  only  for  tlieir 
authorixad  purpoaas.  Tha  radpiant  must 
allow  an  EPA  review  of  tha  adequacy  of 
tha  financial  management  system  as 
described  in  40  CFR  31.ao(c). 

(2)  Allowabh  ctMiM.  The  laciptaat's 
and  its  contractor's  systems  must 
comply  with  the  appropriate  allowable 
coat  principles  described  in  40  CFR 
S1.22. 

(3)  Pn-nm&diai.  The  systana  need 
not  track  expenses  by  site.  However,  all 
pre-ramadial  costs  must  be  documented 
under  a  single  Supatfund  account 
number  designated  specifically  for  the 
pra-remedial  activity. 

(4)  Accounting  $y»t0m  control 
procedun*.  Except  as  provided  for  In 
paragraph  (aKS)  of  this  section, 
accounting  system  control  procedures 
must  ensure  that  aocountinqi  information 
is: 

(i)  Aocurste.  charging  only  ooala 
attributable  to  the  site  and  activity,  and 

(M)  Complete,  recording  aad  dhargiag 
to  individual  sites  and  acthritias  aU 
coats  sttributable  to  the  recipient's 
CERCLA  effort 

(5)  Financial  nporting.  The  recipient's 
accounting  system  must  use  actual  coats 
as  the  basis  far  all  rsporls  of  direct  sils 
charges.  The  recipient  must  oonqriy  w4lh 
the  requirements  for  finanrial  rapatliag 
contained  in  1 3Sii870  of  this  subpart 

(b)  RooonBiaeping  aywtam  $tatidard». 
(1)  The  rsdpient  muat  maiataln  a 
recordkeeping  system  that  oooaists  of 
complals  site-spedflc  files  containing 
documentation  of  costs  incurred. 

(2)  The  recipient  must  provide  this 
site-apaciflc  docamentation  to  the  EPA 
Regiaaal  Office  upon  request  aiul  within 
spaclHed  time  framea  (generally  within 
30  days  of  request). 

(S)  In  additioa.  the  recipient  and  dM 
redptent's  oontrectors  must  comply  wioi 
the  raquirsments  regarding  records 
deauibed  In  ||3&A7OO,3S.ar0B.and 
3S.6710  of  this  subpart  The  recipient 
must  cumpiy  with  the  requiremeats 
regarding  source  docmnaatatian 
described  in  40  CFR  31.aO(bKe). 


(4)  For  the  pre^emedial  activity,  the 
recordkeeping  system  must  comply  with 
the  requirements  described  in  paragraph 
(aM3)  of  this  section. 


Tha  redpient  must  comply  with  the 
requirements  regarding  the  availability 
of  funds  described  in  40  CFR  31.2S. 


Hie  redpient  may  not  use  coets 
incurred  at  one  site  to  meet  the  cost 
sharing  obUgatioa  at  another  site. 
However,  the  redpient  may  apply 
excess  credits  froas  one  site  to  the 
required  coel-ahars  at  another  site.  See 
1 35.8Z70(cM3)  of  diis  sabpert  lor  the 
requirements  regarding  the  use  of  excess 
credits.  The  redpient  must  comply  with 
the  requirenents  rwgarding  coat  sharing 
described  in  40  CFR  31.24. 


(s)  General  In  addition  to  the 
following  requirements,  the  recipient 

must  comply  with  the  requirements 

regarding  payment  deecribed  in  40  CFR 
31.21  (f)  through  (h). 

(1)  AMmgumemt  of  payment  The 
redpient  cannot  aairipi  the  ri^  to 
receive  payments  under  the  recipient's 
cooperative  agreement  EPA  will  make 
payments  only  to  the  payee  identified  in 
the  cooperative  agreement 

(2)  Intereat  If  the  redpient  earns 
interest  on  an  advance  of  EPA  funds,  the 
redpient  must  return  the  interest  unless 
the  redpient  is  a  State  or  State  agency 
as  defined  under  section  203  of  the 
Intergovernmental  Cooperation  Act  of 
1908.  or  a  tribal  organisation  as  defined 
under  section  102. 103.  or  104  of  the 
Indian  Self-Determlnation  and 
Education  Assistance  Act  of  187S  (Pub. 
L  03-038). 

(b)  Payment  Method-{\)  Letter  of 
cndiL  In  order  to  receive  payment  by 
the  letter  of  credit  method,  the  redpient 
must  comply  with  the  requirements 
reganhag  letter  of  credit  described  in  40 
CFR  3lio(bK7)  and  91.21(b).  The 
redpient  nuist  sttribute  costs  to  specific 
sites  snd  activities  for  drawdown 
purposes  except  far  the  pre  rsmadlel 
sctivity. 

(2)  ReimburwemenL  If  the  redpient  is 
unable  to  meet  letter  of  credit 
requireaients,  EPA  will  pey  the  redpient 
by  reimbursement  Hie  recipient  i 
comply  with  the  requirsaMBl 
reimbursement  described  in  40  (7R 
31Jn(d). 


The  redpient  may  pay  far  its  share  of 
response  coets  using  CMh.  servicaa. 
credits  or  any  combination  of  thass.  as 
follows: 


(a)  Ca$K  The  recipient  may  pay  for  its 
share  of  response  coats  in  the  form  of 
cash. 

(b)  Servioee.  The  recipient  may 
provide  equipment  and  services  to 
satisfy  its  cost  share  requirements  under 
cooperative  agreements.  The  redpient 
must  comply  with  the  requirements 
regsrding  in-kind  and  donated  services 
described  in  40  CFR  31.24  (b)  snd  (c). 

(c)  Credit— {\)  General  credit 
requirements.  Qedits  are  limited  to 
State  expanses  that  EPA  determines  to 
be  reaaonable.  documented,  direct  out- 
of-pocket  expenditures  of  non-Federal 
funds  for  remedial  action.  Credits  are 
established  on  a  site-spedflc  basis.  Only 
s  State  may  daim  credit 

(i)  The  State  may  daim  credit  for 
response  activity  expenditures  or 
obligations  incuvred  by  the  State  or 
political  subdivision  between  January  1. 
1978  and  December  11. 1980. 

(ii)  The  State  may  daim  credit  for 
remedial  action  expenditures  incurred 
by  the  State  after  Odober  17. 1986. 

(tii)  The  State  may  not  claim  credit  for 
removal  actions  taken  after  December 
11.198a 

(2)  Credit  tubmission  requirements — 
(i)  Expenditures  incurred  before  a  site  is 
listed  on  the  NPL  Although  EPA  may 
require  additional  documentation,  the 
State  must  submit  the  following  before 
EPA  will  approve  the  use  of  the  credit 

(A)  Spedfk  amounts  daimed  for 
credit  by  site  (estimated  amounto  are 
unacceptable),  based  on  supporting  cost 
documentation: 

(B)  Unite  of  government  (State  agency, 
county,  local)  that  incurred  the  costs.  Iqr 
site: 

(C)  Deacription  of  the  specific  function 
performed  by  eech  unit  of  government  at 
each  site; 

(D)  Certification  (signed  by  the  State's 
fiscal  manager  or  the  finandal  director 
for  eech  unit  of  government)  that  credit 
costa  have  not  been  previously 
reimbursed  by  the  Federal  government 
or  any  other  party,  and  have  not  been 
used  for  matching  purposes  under  any 
other  Federal  program  or  grant  and 

(E)  Documentation,  if  requested  by 
EPA.  to  ensure  the  actions  undertaken 
at  the  site  are  cost  eligible  and 
consistent  with  CERCXA.  as  amended, 
and  the  NCP  requirements.  This 
requirement  does  not  apply  for  coste 
incurred  before  December  11.  I960. 

(ii)  Expenditures  incurred  after  a  site 
m  listed  on  the  NPL  A  State  may 
receive  credit  for  remedial  action 
expenditures  after  Odober  17, 1986, 
only  if  the  State  entered  into  a 
cooperative  agreement  before  incurring 
costs  at  the  site. 


(3)  Use  of  credit  The  State  must  first 
apply  credit  at  the  site  at  which  it  was 
earned.  Widi  the  approval  of  EPA.  the 
State  may  use  excess  credit  earned  at 
one  site  for  ite  cost  share  at  another  site. 
EPA  will  not  reimburse  excess  credit 

(4)  Credit  verification.  Qedite  are 
subied  to  verification  by  audit  and 
technical  review  of  actions  performed  at 
sites. 

(d)  Advance  match.  (1)  A  cooperative 
agreement  entered  into  after  Odober  17. 
1986  cannot  authorize  a  State  to 
contribute  funds  during  remedial 
planning  and  then  apply  those 
cootributioas  to  the  remedial  action  cost 
share  (advance  match). 

(2)  A  State  may  seek  reimbursement 
.  for  coste  incurred  under  cooperative 

agreemente  which  authorize  advance 
match. 

(3)  Reimbursemento  are  subject  to  die 
availability  of  apfwopriated  funds. 

(4)  If  the  State  does  not  sedc 
reimbursement  EPA  will  apply  the 
advance  match  to  ofi'-set  the  ^te's 
required  cost  share  for  remedial  action 
at  the  site.  The  State  may  not  use 
advance  matdi  for  crsdit  at  any  other 
site  nor  may  the  State  receive 
reimbursemwit  until  the  condusion  of 
CERCLA-fiinded  remedial  response 
activities. 

(5)  Claims  for  advance  match  are 
subjed  to  verification  by  audit 


in  ii  35.630a  35.631S(b),  and  35.6325 
throu^  35.6335  of  this  subpart 


The  redpient  must  comply  with  the 
requiremente  regarding  program  incooie 
described  in  40  CFR  31.25. 

Fstsooal  Property  Raquhemente  Under 

a  Coopai  alive 

I 


(a)  General.  (1)  Property  may  be 
acquired  only  when  authorized  in  the 
cooperative  agreement. 

(2)  The  redpient  must  acquire  the 
property  during  the  approved  projed 
period. 

(3)  The  redpient  must 

(i)  Charge  property  coste  by  site  and 
activity; 

(ii)  Document  the  use  of  the  property; 
and 

(iii)  Solidt  and  follow  EPA's 
instructions  on  die  disposal  of  any 
property  purdiased  %vith  CERCLA  funds 
as  spedfied  in  i|  35.6340  and  35.6345  of 
this  subpart 

(b)  Exception.  The  redpient  is  not 
required  to  charge  property  coste  by  site 
under  a  pre-remedial  or  Core  Program 
Cooperative  Agreement 

t3Sy8306   OMainingsuppiss. 

To  obtain  supplies,  the  redpient  must 
agree  to  comply  with  the  requiremente 


f3&6310   Obtaining< 

To  obtain  equipment  the  redpient 
must  agree  to  comply  with  die 
requiremente  in  i  35.6300  and  ii  35.6315 
through  35.6350  of  ttiis  subpart 

tasMic 


(a)  Purchase  mth  recipient  funds.  The 
redpient  may  purdiase  equipment  with 
the  redpient's  own  funds  and  may 
duuge  EPA  a  fee  for  using  equqmient  on 
a  CERCLA-funded  project  The  fee  must 
be  based  on  a  usage  rate,  subjed  to  the 
usage  rate  requiremente  in  i  35.6320  of 
this  subpart 

(b)  Borrow  Federally  owned  property. 
The  redpient  may  bonow  Fedoally 
owned  pnqierty.  widi  the  exception  of 
motOT  vehicles,  for  use  on  CERCLA- 
funded  projects.  The  loan  of  the 
FederaUy  owned  property  may  only 
extend  through  the  projed  period.  At  the 
end  of  the  projed  period,  or  when  the 
Federally  owiwd  property  is  no  longer 
needed  for  the  project  the  redpient 
must  return  die  property  to  tlte  Federal 
Government 

(c)  Lease,  use  contractor  services,  or 
purdtase  with  CERCLA  funds.  To 
acquire  equipment  through  lease,  use  of 
contractor  services,  or  purchase  with 
CERCLA  funds,  the  redpient  must 
condud  and  document  a  cost 
comparison  analysis  to  determine  which 
of  thiese  methods  of  obtaining  equipment 
is  die  most  cost  effective.  In  order  to 
obtain  the  equipment  the  redpient  must 
submit  documentation  of  die  cost 
comparison  analysis  to  EPA  for 
approval.  The  redpient  must  obtain  the 
equipment  through  the  most  cost 
effective  method,  subjed  to  the 
requiremente  listed  below: 

(1)  Lease  or  rent  equipment  If  it  is  the 
most  cost  effective  method  of 
acquisition,  the  redpient  may  lease  or 
rent  equipment  subjed  only  to  the 
requiremente  in  i  35.6300  of  this  subpart 

(2)  Use  contractor  services,  (i)  If  it  is 
the  most  cost  effective  method  of 
acquisition,  the  redpient  may  hire  the 
services  of  a  contrador. 

(ii)  The  redpient  must  obtain  award 
offidal  approval  before  authorizing  the 
contrador  to  purchase  equipment  with 
CERCLA  funds.  (See  §  35.6325  of  this 
subpart  regarding  the  title  and  vested 
interest  of  equipment  purchased  with 
CERCLA  fimds.)  This  does  not  apply  for 
redpiento  who  have  used  the  sealed 
bids  method  of  procurement 

(iii)  The  redpient  must  require  the 
contrador  to  allocate  the  cost  of  the 
contrador  services  by  site  and  activity. 


(3)  Purchase  equipment  with  CERCLA 
fimds.  If  equipment  purchase  is  the  most 
cost-effective  method  of  obteining  the 
equipment  the  recipient  may  purchase 
the  equipment  with  CERCLA  funds.  To 
purdiase  equipment  widi  CERCLA 
funds,  the  redpient  must  comply  %vith 
the  following  requirements: 

(i)  The  redpient  must  indude  in  the 
cooperative  agreement  application  a  list 
of  aJl  items  of  equipment  to  be 
purchased  with  CERCLA  funds,  with  the 
price  of  each  item. 

(ii)  If  the  equipment  is  to  be  used  on 
more  than  one  site,  the  redpient  must 
allocate  the  cost  of  the  equipment  by 
site  and  activity  by  applying  a  usage 
rate  subjed  to  the  usage  rate 
requiremente  in  i  35JI320  of  diis  subpart 

(iii)  The  redpient  may  not  use 
CERCLA  funds  to  purdbase  a 
tranqiortable  or  mobile  treatment 
system. 


(a)  Usage  rate  approval.  To  charge 
EPA  a  fee  for  use  of  equipment 
purdiased  with  recipient  funds  or  to 
allocate  die  cost  of  equipment  by  site 
and  activity,  the  redpient  or  die 
redpient's  contrador  must  apply  a 
usage  rate.  The  redpient  must  submit 
documentation  of  the  usage  rate 
conqnitation  to  EPA.  EPA  must  apiwove 
the  usage  rate. 

(b)  Usage  rate  application.  The 
redpient  or  the  redpient's  contrador 
must  record  the  use  of  the  equipment  by 
site  and  activity  and  must  apply  the 
usage  rate  to  calculate  equipment 
cha^s  by  site  and  activity.  For  Core 
Pro^m  and  pre-rranedial  activities,  the 
redpient  is  not  required  to  apply  a  usage 
rate. 


EPA 


(a)  EPA 's  interest  in  CERCLA-funded 
property.  EPA  has  an  interest  (thie 
percentage  of  EPA's  partidpation  in  the 
total  award)  in  both  equipment  and 
supplies  purdiased  urith  CERCLA  funds. 

(b)  Title  in  CERCLA-funded  property. 
Tide  in  both  equipment  and  supplies 
purchased  with  CXRCLA  funds  veste  in 
the  redpient 

(1)  lUght  to  transfer  title.  EPA  retains 
the  right  to  transfer  tide  of  all  property 
purchased  with  CERCLA  funds  to  the 
Federal  Government  or  a  third  party 
within  120  calendar  days  after  projed 
completion  w  at  the  time  of  disposal. 

(2)  Equipment  used  as  all  or  part  of 
the  remedy.  The  following  requiremente 
apply  to  equipment  used  as  all  or  part  of 
the  remedy: 

(i)  Fixed  in-place  equipment  EPA  will 
relinquish  ite  interest  in  the  title  to  fixed 
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(U)  g9uywiwi#  <Aar  m  an  i 
oftmtkm  to  iitdhridaak.  BPA  wiU 
raUnqutak  Ma  intMWt  la  ■qulpaimt  that 
la  aa  laliyl  part  of  aorvioaa  to 
individuala.  aoaii  aa  plpaa.  Iliiaa.  m 
pumpa  providtof  hookapa  far 
hB—owraata  on  aa  axiaMng  walar 
dlatributkm  ajrataa.  arhaa  BPA  i 
that  tha  tiaiajy  ia  fnactlanal  and 
opera  tlooal. 


TItk  lo  an  Pbdacally  otimad  proparty 
vaata  in  tha  Fadaral  CovaramanL 


Mapartyi 


The  radpiafit  and  dia  raclptant'a 
contractar  maat  oooiply  with  dM 
following  proparty  management 
•tandarda  for  property  purchaaad  aritb 
CERCLA  fonda.  The  recipient  may  uae 
its  owa  pioparty  managament  lyatam  if 
it  meeto  the  fciBuwiag  ataadarda. 

(a)  Control.  The  raciplent  anial 
maintains  

(1)  Property  receah  for  CBRCLA- 
funded  property  wfatck  indoda  the 
contents  specified  fen  |  SMTOlc)  of  iMa 
subpart 

(Z)  A  oontreityttm  which  anaoras 
adequate  aafagaaida  for  piaaaalioa  af 
loaa.  danafa.  or  thefl  of  the  I 
ina  recipient  maal  laaa 
thafharou^  Invaatigatl 
docunentatioa  of  aay  loaa.  daaiaga.  or 
theft  

of  the  piapaity  in  geod  ooadMon  and 
periodtc  caHbratiaa  of  dw  inatraaaenta 
uaod  for  precision  measurementa: 

(4)  So/as  procatAtfTBS  to  ensure  dM 
highaet  poeeible  retan.  if  the  rodpiant  la 
■uthoriaad  to  aell  the  propertv: 

(5)  Proriaiont  fm^  financial  control 
and  accounting  in  Die  financial 
aianagament  system  of  aU  aquipment 
and 

fS)  kkmtification  of  all  Federally 


(b)  Invmitoit  and  reporting  for 
CSHCLA-fandtd  OQttipinont  —{X) 
Phyical  inrentory.  The  recipient  aniat 
oosdaol  a  payaicai  Inventory  at  naat 
oooe  every  two  yeera  for  aO  ei|aipaMat 
excapt  ttMt  «Moh  la  part  of  die  in-plaoe 
remedy.  Tha  radpient  BMiat  raoonctte 
physical  Inventory  raauHa  with  the 
equipoMBt  laoorda. 

(2)  himmitoiy  ia|Mr(s.  The 
maat  uoasply  widi  requtraBW 
inventory  rapotto  set  forth  to  I 
of  thia  subpart 

(c)  toraatoiy  mdrtpmUHgfor 
FaderaUf  twmtd  property  —(I)  Phytiool 


inventory.  The  i 
physical  inventory: 

(i)  Annually: 

(ii)  When  the  property  is  no  kmger 
needed;  and 

(iU)  Withto  90  daya  Iraai  dM  end  of 
tha  profaol  period. 

(2)  Inventory  rtporle.  The  ladpieBt 
Buat  comply  with  requiraments  for 
inventory  reports  in  i  3SJB0O  of  dlls 
subpart 


no 


(a)  SquipmeaL  Fat  aquipoent  wfateh  ia 
oratdMaadofthe 


(1)  Analyxe  two  altemativea:  Hm  ooal 
of  leaving  tiM  eqaipaseat  to  place,  aad 
the  ooel  af  raaoving  the  eqaipaaent  and 
ditpoaii^  of  it  to  aaodiar  manner. 

(2)  DiL— laiil  the  analysis  of  dM  two 
altemativaa  to  dM  inveatoiy  report  Sae 
I  3S.eeM  of  thia  aabpait  regarding 
raqoiramanta  tor  the  toveotory  report 

(i)  If  it  ia  Bwet  coat-affective  to  taoMive 
dM  aqaipmaat  and  diapoaa  of  it  to 
another  aaaner 

(A)  If  tha  a^uipwant  haa  a  laaldaal 
fair  marhet  valae  of  tK4)00  or  aaora.  the 
redpient  muat  requeet  dlapodtton 
inatractioaa  from  BPA  to  toe  tovantory 
laport  Sea  i  SSJS4S  of  diis  aubpait  for 
equipaeat  diapoaa  1  optiona. 

(B)  If  the  egoipment  haa  a  raaidaal  fair 
Biarket  value  of  leaa  dun  tUXKl  the 
redpient  may  retato  the  equipment  for 
dM  rodpiont's  aae  oa  anoUMr  CERCLA 
alto  H  howetar.  thaae  ia  any  reaMining 
reaidual  vahM  at  the  doM  of  final 
diapodtloB.  the  aadpiant  must  raimburae 
dM  Hasardoaa  Sahetance  Superfuad  for 
EPA'a  vaated  totareet  to  dM  cuirent  fair 
maihet  value  of  the  equipment  at  dM 
time  of  dlapoaitiaii. 

(ii)  If  it  ia  moat  coat-efhcdve  to  leave 
the  equipment  to  place,  reooaunend  to 
dM  toventory  report  dMt  dM  equipment 
be  left  to  place. 

(3)  Submit  dM  Inventory  report  to 
BPA.  even  if  BPA  has  stopped 
supporting  the  protect 

(b)  Suppliee.  (1)  If  suppliea  have  an 
aggregate  fair  BMifcet  vaine  of  i&4no  or 
more  at  dM  ewl  of  the  proved  period,  dw 
redpient  must  take  ana  of  the  fbiloa^ 
actioBa  at  dM  diractioii  of  9A: 

(0  Uae  the  seppUea  on  another 
CERCLA  site  and  rehnbarae  dM  orighwl 
site  for  dM  fair  toarhet  value  of  the 
suppHea: 

(ii)  If  both  dM  radplant  and  EPA 
concur.  Iceep  the  aappltos  and  reimburse 
the  Hasardoaa  Sahetance  Soperfand  for 
EPA'a  toteraet  to  dM  catrent  fair  market 
value  of  the  aappMee:  or 

(Hi)  Sell  dM  aappBsi  and  reimburse 
dM  Haxardoos  Suhetanoe  Superfund  for 


EPA'a  totoraal  to  tha  oinant  fair  BMrkal 
valaa  of  the  eapr 
reaaonabie  aettng  I 

(2)  If  dM  suppliea  reaatoing  at  dM  end 
of  the  protect  period  heve  an  aggregate 
fair  maihat  valaa  of  leaa  than  I&.000.  the 
redpient  amy  keep  the  auppties  to  use 
on  anodMT  CERCLA  aite.  ff  the  recipient 
cannot  uae  the  suppliea  on  another 
CERCLA  site,  then  the  redpient  may 
keep  or  aell  the  supplies  without 
reimbursing  the  Haxardoos  Substance 
Superfund. 

IMuSMC    rjilpaiwtaiiiiiliplliM 
The  following  diapaeal  optiona  are 
available: 

(a)  Uae  the  equipment  on  another 
CERCLA  aito  and  reimburae  the  original 
site  for  the  fair  maiket  vahM  of  dM 
equipment 

(b)  If  both  dM  redpient  and  H>A 
concur,  keep  the  eqnipmant  and 
reimburae  tlM  Hasardoaa  Substance 
Superfund.  for  EPA's  toterest  to  the 
current  fair  maricet  value  of  the 
equipment 

(c)  Sell  the  equipment  and  reimburse 
the  Hasardoos  Substance  Superfund  for 
EPA's  toterest  to  the  current  fair  market 
value  of  the  equipment  leas  any 
reasonable  sellinig  expenses;  or 

(d)  Return  the  equipment  to  EPA  and. 
if  applicable.  EPA  will  reimbtirse  the 
redpient  for  the  redpient's 
proportionate  share  to  the  current  fair 
mariiet  value  at  the  equipment 


When  Federally  owned  property  is  no 
longer  needed,  or  at  the  end  of  the 
project  the  recipient  must  inform  EPA 
that  the  pi-upeity  is  available  for  retam 
to  the  Federal  Government.  EPA  will 
send  disposition  instructions  to  the 
redpient. 

Undara 


(a)  An  toterest  to  real  property  oMy  be 
acqairad  only  with  prior  approval  of 
EPA. 

(1)  If  a  Stoto  or  Federally  rsooyiised 
Indian  Tribe  aoqairos  real  property  to 
order  to  oondact  the  reaponse,  the 
redpient  arith  )urisdicdoB  over  Uie  real 
property  must  agree  to  acquire  and  hold 
dM  neoeaaary  real  property  toterest 

(2)  If  it  is  naceaaary  Cor  dM  Federal 
Government  to  aoqaira  the  toterest  to 
real  property  to  pennit  conduct  of  the 
response,  the  State  or  Federally 
recognised  todian  Tribe  muat  agree  to 
accept  tranafer  of  dM  aoqaired  totereal 
on  or  before  the  cenqiletton  of  the 
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response  action.  Stotea  and  Federally 
recognised  Indian  Tribea  aiast  follow 
die  requirements  to  f  35.610S(b)(5)  aad 
35.«110(bM2)  of  diis  subpart.  PoUUcal 
subdivisions  must  follow  the 
requireoMnts  to  f  3S.eMS(c)  of  this 
subpart 

(b)  The  State  or  Federally  recognized 
Indian  Tribe  must  comply  with 
applicable  Federal  regulations  for  real 
property  acquisitioo  under  assistance 
agreements  contained  to  part  4x>f  this 
chapter. 

The  recipient  must  comply  with  the 
requirements  regarding  refd  property 
described  m  40  CFR  31.31. 


^*  •     a  . 

t«pyrip" 


Undara 


The  recipient  must  comply  with  the 
requirements  regarding  copyrights 
described  to  40  CFR  31.34.  "The  redpient 
must  comply  with  the  requirements 
regarding  contract  copyright  provisions 
described  to  |  3S.6595(b)(3)  of  this 
subpart 


Use  of  ff  iripiinl  Bmpluyaas  rF« 
Aooount")  Under  a  Cooperadva 


IISjMOO 

(a)  Force  Account  work  is  the  use  of 
the  redpient's  own  employees  or 
equipment  for  construction, 
constmcdon-related  activities  (toduding 
architecture  and  engineering  services), 
or  repair  or  improvement  to  a  fadlity. 
When  using  Force  Account  work,  the 
redpient  must  demonstrate  that  the 
employees  can  complete  the  work  as 
competendy  as.  and  more  economically 
than,  contractors,  or  diat  an  emeigency 
necesaitotes  the  use  of  the  Force 
Account 

(b)  Where  the  vahie  of  Force  Accoimt 
services  exceeds  t2S.000.  the  redpient 
must  receive  written  authorization  for 
use  from  the  award  ofndat 

Undara 


\i 

(a)  Recipient  standards — (1) 
Procurement  system  evaluation. 

(i)  An  applicant  or  recipient  must 
evaluate  ito  oam  procurement  system  to 
determine  if  the  sjrstem  meete  the  totent 
of  the  requirements  of  this  subpart 
After  evaluating  its  procureoMnt  system, 
the  applicant  or  recipient  must  complete 
the  "I>rocurement  System  Certification" 
(EPA  Form  5700-48)  and  submit  die  form 
to  EPA  with  ito  application. 

(ii)  The  certification  will  be  valid  for 
two  years  or  for  the  length  of  the  proiect 


period  spedfied  to  the  cooperative 
agreement  whidiever  ia  greater,  unless 
the  redpient  substantially  revises  ito 
procurement  system  or  the  award 
official  determines  that  the  redpient  n 
not  following  the  totent  of  the 
requiremento  to  this  part  (see  paragraph 
(aM4)  of  this  section  regarding  EPA  ri^t 
to  review).  If  the  redpient  substantially 
revises  ito  procurement  system,  the 
recipient  mast  re-evaluate  ito  system 
and  submit  arevised  EPA  Form  5700-48. 

(2)  Certified  procurement  system. 
Even  if  the  apiriicant  or  redpient  has 
certified  that  ito  procurement  system 
meeto  the  totent  of  the  requiremento  of 
this  subpart  the  EPA  award  offidal 
retains  the  audiority  as  stoted  in: 

(i)  Section  3Sje565(dXl)(iii). 
"Noncompetitive  proposals."  regarding 
award  offidal  authorization  of 
noncompetitive  proposals: 

(u)  Section  3S.6665(b).  "Sealed  bids 
(formal  advertising),"  regarding  award 
offidal  approval  for  the  use  of  a 
procurement  method  other  than  aealed 
bidding  for  a  conatruction  award: 

(iii)  40  CFR  31  J6(bKl2),  "Protests." 
reganhng  EPA  review  of  protests:  and 

(iv)  40  CFR  31  J6(g)(2Kii).  "Awaidii« 
Agency  Review,"  regarding  the  review 
of  proposed  awards  over  $254100  which 
are  to  be  awarded  to  other  than  the 
apparent  low  bidder  under  a  sealed  bid 
procurement. 

(3)  Noncerdfied procurement  system. 
If  die  applicant  or  redpioit  has  not 
certified  diat  ito  procurement  system 
meeto  the  totent  of  the  requiremento  of 
this  subpart  then  the  redpient  must 
follow  the  requiremento  of  this  subpart 
and  allow  EPA  |H«award  review  of 
proposed  procurement  actions  that  will 
use  EPA  funds.  In  addition,  the  redpient 
with  a  noncertified  procurement  system 
must  comply  with  the  following 
requiremento: 

(i)  The  redpient's  oontradors  and 
subcontradora  must  submit  their  cost  or 
price  dato  on  EPA  Form  5700-41,  "Coat 
or  Price  Summary  Format  for 
Subagreemento  Under  U.S.  EPA  Grants." 
or  to  another  format  which  provides 
information  similar  to  that  required  by 
EPA  Form  5700-41.  Thu  specific 
requirement  to  an  addition  to  the 
requiremento  regarding  cost  and  price 
analysis  described  in  f  35.6585  of  this 
subpart 

(ii)  When  solidting  bids  or  proposals, 
the  recipient  must  allow  at  least  30  days 
between  public  notice  of  the  projed  and 
the  deadline  for  receqit  of  bids  or 
prcqiosals.  The  recipient  must  publish 
the  public  notice  to  professional 
journals,  newspapers,  or  publications  erf 
general  circulation  over  a  reaaonabto 
area. 


(4)  EPA  review.  EPA  reserves  the  right 
to  review  any  redpient's  procurement 
system  or  procurement  action  under  a 
cooperative  agreement 

(5)  Code  ofcondacL  The  redpient 
must  comply  arith  the  requiremento  of  40 
CFR  31  J6(bX3).  which  describes 
standards  of  conduct  for  employees, 
officers,  and  agento  of  the  redpient 

(6)  Completion  (rf  contractual  and 
administrative  issues.  The  redpient  to 
responsible  for  the  setdement  and 
satisfactory  completion  to  accordance 
frith  sound  business  judgement  and 
good  administrative  practice  of  all 
contractual  and  administrative  issues 
arising  oat  of  procuremento  under  the 
cooperative  agreement  EPA  will  not 
substitoto  ito  judgement  for  that  of  the 
redpient  unkas  the  matter  is  primarily  a 
Federal  concern.  Viototions  of  tow  will 
be  referred  to  the  local  Stote.  tribal  or 
Federal  authority  having  proper 
jurisdiction. 

(7)  Selection  procedures.  The  redpient 
must  have  written  selection  procedures 
for  procurement  transactions. 

(i)  EPA  may  not  partidpate  to  a 
redptont's  selection  panel  except  to 
provide  technical  assistance.  EPA  stoff 
providing  such  technical  assistance: 

(A)  Siall  oonstitate  a  minority  of  dM 
selection  pand  (limited  to  saalung 
recommendatioos  on  qualified  oQere 
and  acceptoUe  propoaala  based  on 
published  evaluation  criteria)  for  the 
contractor  selection  process,  and 

(B)  Are  not  permitted  to  partidpato  to 
the  negotiation  and  award  of  contracto 

(ii)  When  selecting  a  contractor, 
recipients: 

(A)  May  not  uae  EPA  contractors  to 
provide  any  support  rdaled  to  procuring 
a  Stote  contractor. 

(B)  May  use  the  Corps  of  Engineers  for 
review  of  Stote  bidding  documento 
requesto  for  proposato  and  bids  and 
proposals  recdved. 

(8)  Award.  The  redpient  may  award  a 
contract  only  to  a  responsible 
contractor,  as  described  in  40  CFR 
31.36(bM8).  aad  auist  ensure  that  each 
contractor  perfomM  to  accordance  with 
all  the  provisions  of  the  contract  (see 
also  1 35.8560  of  tins  subpart  regarding 
debarred  and  suspended  contracto). 

(9)  latest  procedures.  The  redpient 
must  comply  with  the  requiremento 
described  to  40  CFR  31.3e(b)(12) 
regarding  protest  procedures. 

(10)  Reporting.  The  redpient  must 
comply  with  the  requiremento  for 
procurement  reporting  contained  to 
S  35.6665of  dito  subpart 

(11)  Intefgovemmental  agreements. 
To  foster  greater  economy  and 
efficiency,  recipients  are  encoaraged  to 
enter  into  State  and  local 
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IntcrgovvranMntal  agraemmita  for 
procurraMnl  or  ua«  of  common  goods 
■ndMnrioM. 

(12)  VohM  engineering.  Th*  radptoni 
is  enoomflad  to  include  vshM 
angiiiMctat  dauMS  in  contracts  for 
oonatnictkm  pro(acts  of  suffldant  sisa  to 
offar  raaaonawa  opportunitiaa  for  coat 
raductkma. 

(b)  ConOrKlor  Mtandanh—il) 
Dhckmun  nquinmenU  regarding 
Potentially  Bmponaible  Forty 
relationehipe.  Tha  radplani  must  raqvira 
aacfa  proapactly  coatractor  to  provkla 
with  its  Md  or  profwsak 

(1)  Inforniatkm  on  Its  financial  and 
businaaa  ralationship  with  all  WF%  at 
tha  sita.  and  with  their  parant 
oonMwniaa.  aabakUarlaa.  afflHataa. 
subooatractors,  and  currant  cUants  or 
attorneys  and  agents  (this  disdoaura 
requirement  encompasses  past  and 
antldpatad  Rnandal  and  businaaa 
ralationshipa.  including  servloaa  related 
to  any  propoaad  or  pending  litigation, 
with  such  parties): 

(U)  Certification  that,  to  the  beat  of  its 
knowie<%e  and  belief,  it  has  disclosed 
such  information  or  no  such  information 
axiata.  and 

(iii)  A  statement  that  it  shall  discloaa 
inunadiately  any  such  information 
discovered  after  submission  of  its  bid  or 
proposal  or  after  award.  Tha  recipient 
shall  evahiata  such  informatiao  aiid  if  a 
member  of  the  contract  team  haa  a 
conflict  of  Interest  which  prevents  the 
team  from  serving  the  best  interests  of 
the  recipient,  the  proepective  contractor 
may  be  declared  nonreaponsibla  and  the 
contract  awarded  to  the  next  eligible 
bidder  or  offeror. 

(2)  Omflict  of  intereet—iW  Conflict  of 
intereet  notification.  The  contractor 
shall  notify  tha  recipient  of  any  actual 
apparent  or  potential  conflict  of  intereet 
fagarding  any  Individual  working  on  a 
contract  assignment  or  having  access  to 
information  regarding  tha  contract  This 
notification  shall  inchide  both 
organiiational  conflicts  of  intereet  and 
peiMMial  conflicts  of  interest  if  e 
personal  conflict  of  interest  exists.  Iba 
individual  who  is  affected  shall  be 
diequahfled  from  taking  part  in  any  wav 
in  tha  performance  of  the  asaignod  work 
that  created  the  conflict  of  intereet 
situation. 

(ii)  Contract  pnvieionM.  The  ladpiant 
must  Inoorporate  the  following 
provisiona  of  their  equivalents  into  all 
contracts: 

(A)  Contractor  data.  The  contractor 
shall  not  provide  data  generated  or 
otherwise  obtained  in  the  performance 
of  contractor  responsibilities  under  a 
contract  to  any  party  other  than  the 
recipient  EPA.  or  its  authoriaad  afanta. 


(B)  Emphfytnent  The  oontrector  shall 
not  aooapt  employment  from  any  perty 
other  than  tha  recipient  or  Federal 
agandae  (or  work  dliactly  ralatod  to  the 
site(s)  covered  under  the  contract  for 
tfarae  years  after  tha  contract  has 
terminated,  or  until  any  cost  recovery 
action  raUtod  to  tha  stta(s)  is  completed, 
whichever  ie  lungw.  TW  redptent 
agency  mey  exempt  the  oontrador  from 
^if  requirement  through  a  written 

This  raUa aa  must  indoda  EPA 


ocmcufTJoc^. 

(C)  Activity  and  ooet  documentation. 
For  six  years  after  tha  contract  has 
tannlnated.  or  until  any  ooet  leujvery 
actloB  related  to  the  iit8(s)  is  oompletad. 
whichever  is  ktofar.  the  oontrector  shall 
provide  wllneeeee  and  documenution  of 
actlvitlae  pet  farmed  end  coets  incurred 
under  the  contract  upon  request  to  the 
redpient  EPA.  or  ite  audioriied  agents. 
The  coatractor  shall  be  entitled  to 
reasonable  compensation  far  any  such 
activitloa  pnf ormed.  . 

(9)  Ctrttfication  of  independent  price 
determination.  The  redpient  must 
require  that  each  contractor  include  in 
iU  bid  or  propoeal  a  oertiflcation  of 
Independent  price  determination.  This 
document  certifies  that  no  collusion,  as 
defined  by  Federal  and  Stete  antitruat 
laws,  occurred  during  bid  praparatloa. 

The  redpient  must  conduct  all 
procurement  transactions  in  a  manner 
providing  maximum  full  and  open 
competition. 

(a)  Rmtrictione  on  competition. 
biappropriate  restrictions  on 
competition  inchide  the  following: 

(1)  Ptadng  unreasonable  requiremente 
on  firma  in  order  for  them  to  qualify  to 
do  buaineas; 

(2)  Requiring  unnecessary  experience 
anid  exceasive  bonding  requirements: 

(3)  Noncompetitive  pricing  practices 
between  Rrma  or  between  affiliated 
companlec: 

(4)  Noncompetitive  awards  to 
consultants  that  are  on  reteiner 
contracts: 

(5)  Ofanliatlooal  conflicts  of  interest 

(6)  Spadfying  only  a  "brand  name" 
product  instead  of  allowing  "an  aquaP 
produd  to  be  offered  and  deacribfaig  the 
performanoa  of  other  relevant 
requirements  of  the  procurement  and 

(7)  Any  arbitrary  action  In  the 
procurement  process 

(b)  Geographic  and  Federally 
recognized  Indian  Tribe  preference* 
(1)  Geagrap/tia  When  conducting  a 
procurement  the  redpient  muat  prohibit 
the  uae  of  statutorily  or 
admlninstratlvely  impoeed  in-State  or 
local  gaopaphical  preferences  in 
evahtatlnt  bids  or  propoaals.  However. 


nothing  in  this  section  preempta  State 
licensing  lews.  In  addition,  when 
oontracting  for  architectural  and 
engineering  (A/E)  services,  the  redpient 
may  use  geographic  location  as  a 
selection  criterion,  provided  that  wh«i 
geographic  location  is  used,  ito 
sppucation  leaves  an  appropriate 
number  of  qualified  firms,  given  the 
natura  and  size  of  the  project  to 
compete  for  the  contract 

(2)  Federally  recognized  Indian  Tribe. 
If  the  proied  benefits  Indians,  the 
redpient  must  comply  with  tiie  Indian 
Setf-Determination  and  Educaticm 
Assistance  Ad  of  197S  (Pub.  L  93-038). 

(c)  Written  specifications.  The 
recipient's  written  spedficaUons  must 
indude  a  clear  and  acctirate  description 
of  the  technical  requirements  and  the 
qualitetive  natora  of  the  materiat 
produd  or  servtoe  to  be  procured. 

(1)  This  description  must  not  contain 
features  which  unduly  restrid 
competitloo.  unlees  die  features  ara 
necessary  to: 

(i)  T*t  or  demonstrate  a  specific 
ttitfi^p 

(ii)  Provide  for  necessary 
interchangeability  of  parte  and 
equipment  or 

(iii)  Promote  innovative  technologies. 

(2)  The  redpient  must  avoid  the  use  of 
detidled  produd  spedficaUons  if  at  all 
possible. 

(d)  Public  notice.  When  solidting  bids 
or  proposals,  the  redpient  must  give 
adequate  (generally  30  days  befora 
receipt  of  bids  or  proposals)  public 
notice  of  the  proposed  protect  The 
redpient  must  publish  the  public  notice 
in  professional  foumals.  newspapers,  or 
publications  of  general  circulation  over 
reasonable  area.  Redpiente  with  a  non- 
cer^fied  procurement  system  must 
follow  the  public  notice  requiremente 
described  in  I  SS.6550(aX3Kii)  of  Uiis 
subpart 

(e)  Prequalified  lietM.  Redpiente  may 
use  prequalified  liste  of  persons,  firms, 
or  produds  to  scquira  goods  and 
services.  The  list  must  be  current  and 
Indude  enough  qualified  sources  to 
ensure  maximum  open  and  free 
competiton.  Redpiente  must  not 
predude  potential  bidden  from 
qualifying  during  the  solidtetion  period. 


While  evaluating  bids  or  proposals, 
the  redpient  end  ite  contrador  must 
consult  the  meet  current  "List  of  Parties 
Exduded  frvm  Federal  Procurement  or 
Nonprocurement  Programs"  to  ensura 
that  the  firms  submitting  proposals  are 
not  prohibited  from  partidpation  in 
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assistance  programs.  The  redpient  and 
ite  contractor  must  comply  with  the 
requirements  regarding  subawards  to 
debarred  and  suspended  parties 
described  in  40  CFR  31.35. 


{  38.6568    Procurainant  I 

The  redpient  must  comply  with  the 
requiramento  for  pa)rment  to  consultanto 
described  in  40  (7R  31 J60)-  In  addition, 
the  redpient  must  comply  with  the 
following  requiremente: 

(a)  Small  purchase  procedures.  Small 
purdiase  procedures  are  those  relatively 
simple  and  informal  procurement 
methods  for  securing  services,  supplies, 
or  other  property  that  do  not  cost  more 
than  $25,000  in  the  aggregate.  If  smaO 
purchase  procuronento  are  used,  the 
redpient  must  obtain  and  document 
price  or  rate  quotations  from  an 
adequate  number  of  qualified  sources. 

(b)  Sealed  bids  (formal  advertising). 
(For  s  construction  award,  the  redpient 
must  obtain  the  award  offidal's 
approval  to  use  a  procurement  method 
other  than  the  sealed  bid  method.)  Bids 
are  publidy  soUdted  and  a  fixed-price 
contrad  (lump  sum  or  unit  price)  is 
awarded  to  the  responsible  bidder 
whose  bid.  conforming  with  all  the 
material  terms  and  conditions  of  the 
invitation  for  bids,  is  the  lowest  in  price. 

(1)  In  order  for  the  redpient  to  use  the 
sealed  bid  method,  the  fc^lowing 
conditions  must  be  met 

(i)  A  complete,  adequate,  and  realistic 
specification  or  purchase  description  U 
available; 

(ii)  Two  or  more  responsible  bidden 
are  willing  and  able  to  compete 
effectively  for  the  business;  and 

(iii)  The  procurement  lends  itself  to  a 
fixed-price  contract  and  the  selection  of 
the  successful  bidder  can  be  made 
prindpaUy  on  the  basis  of  price. 

(2)  If  the  redpient  uses.^  sealed  bid 
method,  the  redpient  must  comply  with 
the  following  requiremente: 

(i)  Publidy  advertise  the  invitetion  for 
bids  and  solicit  bids  from  an  adequate 
number  of  known  suppliers,  providing 
them  suffident  time  prior  to  the  date  set 
lot  opening  the  bids; 

(ii)  The  invitation  for  bids,  which  must 
indude  any  specifications  and  pertinent 
attachmente,  must  define  the  items  or 
services  in  order  for  the  bidder  to 
property  respond: 

(iii)  Publidy  open  ail  bids  at  the  time 
and  ^ace  prescribed  in  the  invitation 
forbids; 

(iv)  Award  the  fixed-price  contrad  in 
writing  to  the  lowest  responsive  and 
responsible  bidder.  Where  spedfied  in 
bidding  documents,  the  redpient  shall 
consider  factors  such  as  discounts, 
transportation  cost,  and  life  cyde  costs 
in  determining  which  bid  is  lowest  The 


recipient  may  only  ase  payment 
discounU  to  determine  the  low  bid  when 
prior  experience  indicates  that  such 
discounts  are  usually  taken  advantage 
of.  and 

(v)  If  there  is  a  sound  documented 
reason,  the  redpient  may  rejed  any  or 
aUbids. 

[c]  Competitive  propoeals.  The 
tedmique  of  competitive  proposals  u 
normally  conducted  with  more  than  one 
source  submitting  an  offer,  and  either  a 
fixed-price  or  cost-reimbursement  type 
contrad  is  awarded.  It  is  generally  used 
when  conditions  are  not  appropriate  for 
the  use  of  sealed  bids.  If  the  redpient 
uses  the  competitive  proposal  method, 
the  following  requiremente  apply: 

(1)  Redpiente  must  publicize  requesto 
for  proposals  and  all  evaluation  fadon 
and  must  identify  tiieir  relative 
importance.  The  redpient  must  honor 
any  response  to  publicized  requeste  for 
proposals  to  the  maximum  extent 
practical; 

(2)  Redpiente  must  solidt  proposals 
from  an  adequate  number  of  qualified 
sources; 

(3)  Redpients  must  have  a  method  for 
conducting  technical  evaluations  of  the 
proposals  received  and  for  selecting 
awardees; 

(4)  Redpiente  must  award  the 
contrad  to  the  responsible  firm  whose 
proposal  U  most  advantageous  to  the 
program,  with  price  and  other  fadon 
considered;  and 

(5)  Redpiente  may  use  competitive 
proposal  procedures  for  qualifications- 
based  procurement  of  ardiitectural/ 
engineering  (A/E)  professional  services 
whereby  competitor's  qualifications  are 
evaluated  and  the  most  qualified 
competitor  is  selected,  subject  to 
negotiation  of  fair  and  reasonable 
compensation.  This  method,  where  price 
is  not  used  as  a  selection  factor,  may 
only  be  used  in  the  procurement  of  A/E 
professional  services.  The  redpient  may 
not  use  this  method  to  purchase  other 
types  of  services  even  though  A/E  firms 
are  a  potential  source  to  perfoi/s  ths 
propped  effort 

(d)  Noncompetitive  proposals.  (1)  The 
redpient  may  procure  by 
noncompetitive  proposals  only  when  the 
award  of  a  contract  is  infeasible  under 
small  purchase  procedures,  sealed  bids 
or  competitive  proposals,  and  one  of  the 
following  circumstances  applies: 

(i)  The  item  is  available  only  from  a 
single  source; 

(ii)  The  public  exigency  or  emergency 
for  the  requirement  will  not  permit  a 
delay  restilting  frxMn  competitive 
solidtation  (a  dedaration  of  an 
emergency  under  State  law  does  not 
necessarily  constitute  an  emergency 


under  tiw  EPA  Superfund  program's 
criteria); 

(iii)  The  award  offidal  authorized 
noncompetitive  proposals;  or 

(iv)  After  solidtation  of  a  number  of 
sources,  competition  is  determined  to  be 
inadequate. 

(2)  When  using  noncompetitive 
procurement  the  recipient  must  condud 
a  cost  analysis  in  accordance  with  the 
requiremente  described  in  {  35.6565  of 
this  subpart 


S35.6570    Use  of  the  aamaanglnear  during 
I  Of  me  pnfsd. 


(a)  If  the  public  notice  deariy  stated 
the  possibility  that  the  firm  or  individual 
selected  could  be  awarded  a  contrad 
for  follow-on  services  and  initui 
procurement  complied  with  the 
procurement  request  of  this  subpart  the 
recipient  of  a  CERCLA  remedial 
response  cooperative  agreement  may 
use  the  engineer  procured  to  condud 
any  or  all  of  the  remedial  investigation 
(RI),  the  feasibilify  study  (FS).  or  design 
to  perform  follow-on  engineering 
activities  under  the  remedial  response 
without  going  through  the  public  notice 
and  evaluation  procedures. 

(b)  The  redpient  may  also  use  the 
same  engineer  during  subsequent  phases 
of  the  project  in  the  following  cases: 

(1)  Where  the  redpient  conducted  the 
RL  FS,  or  design  activities  without  EPA 
assistance  but  is  using  EPA  funds  for 
follow-on  activities,  the  recipient  may 
use  the  engineer  for  subsequent  work 
provided  the  recipient  certifies: 

(i)  That  it  complied  with  the 
procurement  requirements  in  |  35.6565 
of  this  subpart  when  it  selected  tiie 
engineer  and  the  code  of  condud 
requiremente  described  in  40  CFR 
31.36(b)(3). 

(ii)  That  any  EPA-funded  contrad 
between  the  en^neer  and  the  redpient 
meete  all  of  the  other  provisions  as 
described  in  the  procurement 
requiremente  in  this  subpart 

(2)  Where  EPA  conduded  the  RL  FS. 
or  design  activities  but  the  redpient  will 
assume  the  responsibility  for  sabsequenl 
phases  of  remedial  response  under  a 
cooperative  agreement  the  recipient 
may  use,  with  the  award  official's 
approval  EPA's  engineer  contractor 
witiiout  further  public  notice  or 
evaluation  provided  the  recipient 
follows  the  rest  of  the  procurement 
requiremente  of  this  subpart  to  award 
the  contract 

S3S.657S    nsstftcUons  on  types  o« 


(a)  Prohibited  contracts.  The 
redpient's  procurement  system  must  not 
allow  cost-plus-percentage-of-cost  (e.g.. 
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■  multlpltw  which  includM  profit)  or 
percentage-orconstnicUon-ocMl  type*  of 
con  tracts. 

(b)  Rsmoval.  Undar  a  ranoval 
cooparatlva  alreament.  tha  recipiant 
must  award  a  flxad  prica  contract  (lump 
■um.  unit  prica.  or  a  combination  of  tha 
two)  whan  prtcurlnt  contractor  tupport 
I  of  tha  procuramant  mathod 


•alectad  unlaha  tha  racipiant  obtains  tha 
award  offidaj't  prior  writtan  approval 
(c)  Tim«  and  mat»riol  contracts.  Tha 
radpiant  mav*  uaa  tima  and  matarial 
contracts  on^r  if  no  othar  typa  of 
contract  is  tultabla.  snd  if  tha  contract 
includes  a  calling  prica  that  tha 
contractor  axcaads  at  its  own  risk. 


feMi 


MMprtH 


(a)  Procadi^rtt.  Tha  recipiant  must 
comply  with  tAa  six  stapa  describad  in 
40  CFR  Sl.a8(e)(2)  to  ensure  that  MSB's. 
WEE'S  and  small  businesses  are  used 
whenever  possible  as  sources  of 
supplies,  constructioa.  and  sarvicaa. 

(b)  Labor  turptua  finna.  EPA 
encourages  recipients  to  procure 
suppliea  and  services  from  labor  surplus 
srea  Rrms. 

(c)  "Fair  Mhan" objective*.  It  is  EPA's 
pciicy  that  recipients  award  a  fair  share 
of  contracts  to  small,  minority  and 
women's  businesses.  The  policy  requires 
that  fair  share  obiectlves  for  minority 
and  woman-owned  business  enteiprlses 
be  negotiated  with  the  States  snd/or 
recipients,  but  does  not  require  fsir 
share  obiectives  be  established  for  small 
businesses. 

(1)  Each  recipient  must  establish  an 
annual  "fair  share"  obfective  for  MBE 
and  WBC  use.  A  recipient  is  not 
required  to  sttaln  a  particular  statistical 
level  of  participation  by  race,  ethnicity, 
or  gender  of  tfaia  contractor's  owners  or 
managers. 

(2)  If  the  redpleot  Is  awarded  more 
than  one  cooperative  agreement  during 
the  year,  the  recipient  may  negotiate  an 
annual  fair  share  for  all  cooperative 
agreements  for  that  year.  It  is  not 
necessary  to  have  a  fair  share  for  each 
cooperative  agreement  When  a 
cooperative  agreement  is  awarded  to  a 
recipient  with  which  a  "fair  share" 
agreement  has  not  been  negotiated,  the 
recipient  must  not  award  any  contracts 
under  the  cooperative  agreement  until 
the  recipient  has  negotiated  a  fair  share 
obiecUve  with  EPA 


procurement  action  including  contract 
modification. 

(1)  Coet  analytit.  Tha  radpiant  must 
conduct  and  document  a  coat  analysis 
for  all  negotiated  contracts  over  t2SU)00 
and  for  all  change  orders  regardless  of 
price.  A  cost  analysis  is  not  required 
whan  adequate  price  competition  exists 
and  the  recipient  can  establish  price 
raasooablaneaa.  Tha  redpient  must  base 
its  detarminatlon  of  price 
raasonablaneas  on  a  catalog  or  market 
price  of  a  commercial  produd  sold  in 
substantial  quantitiea  to  the  general 
public  or  on  prices  set  by  law  or 
regulation. 

(2)  Piico  analytU.  In  all  instances 
other  than  thoaa  dascribed  in  (a)(1)  of 
this  section,  the  redpient  must  perform 
a  price  analysis  to  determine  the 
reasonableness  of  the  proposed  contract 
price. 

(b)  Profit  anatyni*.  For  each  oontrad 
in  which  there  is  no  price  competition 
and  in  all  cases  in  which  cost  analysis  is 
performed,  the  redpient  must  negotiate 
profit  aa  a  separate  element  of  the  price. 
To  asUbUsh  a  fair  and  reasonable  profit, 
consideration  will  be  given  to  the 
complexity  of  the  work  to  be  performed, 
the  risk  borne  by  the  contractor,  tha 
contractor's  investment  the  amount  of 
subcontracting,  the  quality  of  its  record 
of  past  performance,  and  Industry  profit 
ratea  in  the  surrounding  geographical 
area  for  similar  work. 


(a)  General.  The  redpient  must  meet 
the  raquirements  regardiin  bonding 
described  in  40  CFR  31  Je(h).  The 
redpient  must  deariy  and  accurately 
state  in  the  contract  documents  the 
bonds  and  Insurance  requirements, 
including  the  amounts  of  security 
coverage  that  a  bidder  or  offeror  must 
provide. 

(b)  Indemnification.  When  adequate 
pollution  liability  insurance  is  not 
available  to  the  contractor.  EPA  may 
Indemnify  response  contractors  for 
liability  related  to  damage  from  releases 
arising  out  of  the  contractor's  negligent 
performance.  The  recipient  must  comply 
with  the  requirements  regarding 
indemnification  deacribed  in  section  110 
of  CERCLA.  as  smended. 

(c)  Accidents  and  catoatrophic  loss. 
The  contractor  must  provide  insurance 
againat  accidents  and  catastrophic  loss 
to  manage  any  risk  inherent  in 
completing  the  project 


(a)  Ceneral  Tha  redpient  must 
conduct  and  document  a  cost  or  price 
analysis  in  connection  with  every 


(a)  General.  Each  contract  must  be  a 
sound  and  complete  agreement  and 
indude  the  following  provisions: 

(1)  Nature,  scope,  and  extent  of  work 
to  be  performed: 


W  Time  frame  for  performance: 

(3)  Total  coat  of  tha  contract  and 

(4)  Payment  provisions. 

(b)  Other  contract  provisions. 
Redpients'  contracts  must  indude  the 
following  provisions: 

(1)  Energy  efficiency.  A  contrad  must 
comply  with  mandatory  standards  and 
poildes  on  energy  efficiency  contained 
in  the  State's  energy  conservation  plan 
which  is  issued  in  compliance  with  the 
Energy  Policy  and  Conservation  Ad 
(Pub.  L 1M-103). 

(2)  Vio/ating  facilities.  Contracts  in 
txcesa  of  llOOiXn  must  contain  a 
provialon  which  requires  contrador 
compliance  with  all  applicable 
standards,  orders  or  requirements 
issued  under  section  306  of  the  Clean 
Air  Act  (42  U.S.C  1857(h)).  section  506 
of  the  Clean  Water  Ad  (33  U.S.C  1366). 
Executive  Order  11738.  and  EPA 
regulations  (40  CFR  Part  IS)  which 
prohibit  the  use  of  facilities  induded  on 
the  EPA  List  of  Violating  Facilities  under 
nonexempt  Federal  contracts,  grants  or 
loans. 

(3)  Patents,  inventions,  and 
copyrights.  All  contracts  must  indude 
notice  of  EPA  requirements  and 
regulations  pertaining  to  reporting  and 
patent  rights  under  any  contract 
involving  research,  developmental, 
experimental  or  demonstration  work 
with  reaped  to  any  discovery  or 
invention  which  arises  or  is  developed 
while  conducting  work  under  a  contract 
This  notice  shall  also  indude  EPA 
requirements  and  regulations  pertaining 
to  copyrights  and  ri^ts  to  data 
contained  in  40  CFR  31.34. 

(4)  Labor  standards,  (i)  The  redpient 
must  indude  a  copy  of  B>A  Form  5720-4 
("Labor  Standards  Provisions  for 
Federally  Assisted  Construction 
Contracts")  in  each  contract  for 
construction  (as  defined  by  the 
Secretary  of  Labor).  The  form  contains 
the  Davis-Bacon  Ad  requirements  (40 
U.S.C  27ea-276a-7).  the  Copeland 
Regulations  (29  CFR  Part  3).  the 
Contract  Work  Hours  and  Safety 
Standards  Act  Overtime  Compensation 
(040  U.S.C  327-333),  and  the 
nondiscrimination  provisions  in 
Executive  Order  11246.  as  amended. 

(ii)  If  the  contrad  is  solely  for 
dismantling  or  demolition  of  buildings, 
ground  improvements,  and  other  real 
property  structures,  and  the  removal  of 
such  structures  or  portions  of  them,  the 
Davis-Bacon  Ad  does  not  apply  unless 
further  work  «vill  result  in  constnidion 
at  that  location,  even  thou^  by  separate 
contract 

(5)  Conflict  of  interest  The  redpient 
must  include  provisions  pertaining  to 
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conflid  of  interest  as  described  in 
S  35.6550(bM2)(ii)  of  this  subpart. 

(c)  Model  clauses.  The  recipient  must 
comply  «vith  the  requirements  regarding 
model  contract  dauses  described  in  40 
CFR  33.1030. 

1 35.8600   Contractor  dakna. 

(a)  General.  The  redpient  must 
condud  an  administrative  and  technical 
review  of  each  claim  before  EPA  will 
consider  funding  these  costs. 

(b)  Claims  settlement  The  recipient 
may  incur  costs  (induding  legal, 
technical  and  adiministrative)  to  assess 
the  merits  of  or  to  negotiate  the 
settlement  of  a  daim  by  or  against  the 
recipient  under  a  contract  provided: 

(1)  The  claim  arises  from  work  within 
the  scope  of  the  cooperative  agreement: 

(2)  A  formal  cooperative  agreement 
amendment  is  executed  specifically 
covering  the  costs  before  they  are 
incurred: 

(3)  The  costs  are  not  incurred  to 
prepare  documentation  that  should  be 
prepared  by  the  contractor  to  support  a 
claim  against  the  redpient  and 

(4)  The  award  offidal  determines  that 
there  is  a  significant  Federal  interest  in 
the  iasues  Involved  in  the  claioL 

(c)  Claims  defense.  The  redpient  may 
incur  coats  (induding  legal  technical 
and  administrative)  to  defend  against  a 
contractor  claim  for  increased  coats 
under  a  contrad  or  to  proaecute  a  daim 
to  enforce  a  oontrad  provided: 

(1)  "The  claim  arises  frvMB  work  within 
the  scope  of  the  cooperative  agreement 

(2)  A  fonnal  cooperative  agreement 
amendbnent  is  executed  spedfically 
covering  the  costs  before  they  are 
incurred: 

(3)  Settlement  of  the  claim  cannot 
occur  without  arbitration  or  litigation: 

(4)  The  daim  does  not  result  from  the 
recipient's  mismanagement 

(5)  The  award  offidal  determines  that 
there  is  a  significant  Federal  interest  in 
the  issues  faivolved  in  the  dafan:  and 

(6)  In  the  caae  of  defending  against  a 
contractor  daim.  the  daim  does  not 
result  from  die  redpient's  responsibility 
for  the  improper  action  of  others. 


1 364666    Piwlljf  01  Mmv^OT. 

Neither  EPA  nor  the  United  States 
•h^  be  a  party  to  any  oontrad  nor  to 
any  solldtation  or  request  for  proposals. 


I86J6616 


bya 


A  contractor  must  comply  with  die 
following  provisions  in  the  award  of 
contracts  (la.,  subcontracts)^  (This 
section  doies  not  apply  to  a  suppliec's 
procurement  of  materiala  to  pniduce 
equipment  materials  and  catalog,  off- 
die^shelf.  or  manufactured  items.) 


(a)  The  requirements  regarding 
debarred,  suspended,  and  voluntarily 
excluded  persons  in  S  35.6560  of  this 
subpart 

(b)  The  limitations  on  contract  award 
in  S  35.6550(a)(8)  of  this  subpart. 

(c)  The  requirements  regarding 
minority  and  women's  business 
enterprises,  and  small  business  in 
{  35.6580  of  this  subpart. 

(d)  The  requirements  regarding 
specifications  in  1 35.6555  (a)(6)  and  (c) 
of  this  subpart 

(e)  The  Federal  cost  prindples  in  40 
CFR  31.22. 

(f)  The  prohibited  types  of  contracts  in 
S  35.6S7S(a)  of  Uiis  subpart 

(g)  The  cost  price  analysis,  and  profit 
analysis  requirements  in  S  35.6585  of 
this  subpart. 

(h)  The  applicable  provisions  in 
§  35.6505  (b)  and  (c)  of  diis  subpart. 

(i)  The  applicable  provisions  in 
S  35.6555(b)(2). 

Reports  Requirad  Under  a  Cooperative 


S3SJ655    Notiflcallon  of  Significant 


S3SU6650   Quarterly progreaersporti. 

(a)  Reportii^freqtxncy.  The  redpient 
must  submit  progress  reports  quarterly. 
EPA  may  not  require  submission  of 
progress  reports  more  often  than 
quartmly. 

(b)  Content  for  pre-remedial, 
remeditJ,  enforcement  and  removal 
progress  reports.  The  quarteiiy  progress 
repml  must  contain  the  following 
information: 

(1)  An  explanation  of  work 
accomplished  during  the  reporting 
p«iod.  delays  or  other  problems,  if  any. 
and  a  description  of  the  corrective 
measures  that  are  planned.  For  pre- 
remedial  cooperative  agreements,  the 
report  must  Indude  a  list  of  the  site- 
specific  products  completed  and  the 
number  of  technical  hoars  spent  to 
ounplete  each  product 

(2)  A  comparison  of  the  percentage  of 
the  projed  coaopleted  to  the  projed 
schedule,  and  an  explanation  of 
significant  discrepandes. 

(3)  A  comparison  ai  the  estimated 
funds  spent  to  date  to  {banned 
expenditures  and  an  eiqrianation  of 
sipiificant  discrepancies.  For  pre- 
remedial  cooperative  agreements,  die 
report  ahoold  compare  aggregated 
expenditures.  For  ranedial 
enforcement  and  removal  reports,  the 
comparison  must  be  on  a  per  task  basis. 

(4)  An  estimate  of  die  time  and  funds 
needed  to  complete  die  work  required  in 
the  cooperative  agreement  a 
con^Mristm  of  that  estimate  to  the  time 
and  funds  remaining,  and  a  justificatiiHi 
for  any  increase. 


Events  may  occur  between  the 
scheduled  performance  reporting  dates 
which  have  significant  impact  upon  the 
cooperative  agreement-supported 
activity.  In  such  cases,  the  recipient 
must  inform  the  EPA  proiect  olTicer  as 
soon  as  the  following  tj'pes  of 
conditions  become  luiown: 

(a)  Ihoblems.  delays,  or  adverse 
conditions  which  will  materially  impair 
the  ability  to  meet  the  obiective  of  the 
award.  This  disdosure  must  indude  a 
statement  of  the  action  taken,  or 
contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(b)  Favorable  developments  which 
enable  meeting  time  schedules  and 
obiedives  sooner  or  at  less  cost  than 
antidpated  or  producing  more  beneficial 
results  than  originally  planned. 


S  3Sj6W0    Property  Invenlary  I 

(a)  CERCLA-funded  property— {\) 
Content  The  report  must  contain  the 
foUowring  information: 

(1)  Classification  and  value  of 
remaining  supplies: 

(ii)  Description  erf  all  equipment 
purdiased  with  CERCLA  funds, 
induding  its  current  condition: 

(iii)  Verification  of  the  current  use  and 
continued  need  for  die  equipment  by 
site  and  activity: 

(iv)  Notification  of  any  property  which 
has  been  stolen  or  vandalized:  and 

(v)  A  request  for  disposition 
Instructions  for  any  equipment  no  longer 
needed  on  die  proied. 

(2)  Reporting  frequency.  The  redpient 
must  submit  an  inventory  report  to  EPA 
at  die  fallowing  times: 

(i)  Within  90  days  after  completing 
any  response  activity  at  a  site:  and 

(ii)  When  the  equipment  is  no  longer 
needed  for  any  response  activity  at  a 
site. 

(b)  Federally  owned im^terty—{\) 
Content  The  recipient  must  indude  the 
following  Bufotmation  for  each 
Federally-owned  item  in  the  inventory 
report 

(i)  Deacription: 

(ii)  Decal  number 

(iii)  Current  condition:  and 

(iv)  Request  for  disposition 
instrndiotts. 

(2)  Reporting  frequency.  Tlie  recipient 
must  su^mt  an  inventory  report  to  the 
appropriate  EPA  property  accountable 
officer  at  the  following  times: 

(i)  Annually,  due  to  EPA  on  the 
annivosary  date  of  the  award: 

(ii)  When  die  property  is  no  kmger 
needed:  and 

(iii)  Widiln  90  days  after  Qte  end  of 
the  projed  period. 
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MoMPWMHl  raparti. 

{»)  Rtport  for  th0  Dtportmmmt  of 
Labor  (DOLh-iU  ContmnL  Tba  radpianl 
miut  notify  tha  DOL  Ragioiial  OtRca  of 
Cooiplianoa.  tn  writla^  of  aach 
oonatntction  cootract  which  hat  or  ia 
•xpactad  to  hava  an  aaraf***  valua  of 
ovar  tlOdOOO  within  a  U-nwnth  paiiod. 
Tha  rapcrl  muat  inchida  Iha  foUowinf: 

(i)  Cofutniction  oontractor's  nama. 
addrasa.  talaphooa  numbar,  and 
ampkwaa  IdtntlflcatkHi  noniber 

(U)  Awafd  amount: 

(111)  Bstiniatad  ttart  and  cotnpiation 
datacand 

(Iv)  Protact  mimbar.  nama.  and  sita 
locatioa. 

(2)  Reporting frtQutncy,  iJtt raciplant 
Buat  oottfy  tfM  DOL  OfRoa  ol 
CompManea  wHhin  M)  oalmdar  dajra 
aftar  tha  award  of  aach  Mch 
umwtracUoB  cootract  Tha  racJptent 
muat  miboM  a  copy  of  dM  laport  to  dM 
EPA  pcotact  offlow. 

(b)  Nam*  of  contractor— {i)  Content 
For  coiutnictiaa  contracts  ovar  tW.000. 
th«  ractpiant  moat  nibmlt  tha  nama  of 
tha  oootroctor  to  tha  profoct  oftkar. 

(2)  Ammn  titxg  fiw^mtitn.  Xktt  rtctp4ant 
must  sabadi  tha  nama  of  tfw  oontrador 
to  Iha  protsct  afllosr  wilhta  10  calendar 
days  aflsr  Iha  award  of  aach  soch 
oonatmottoB  ooBtoacl. 

fc|  MSnMrtiy  QNv  ansMian  a  oaaiiiass 
•nisrphMV  fkim/¥nKh-W  CmWmt 
Tha  radplaBt  BMBt  rswMt  obMs  asaoi 
MBB  mmI  WflB  Bnna  by  saharittlng  a 
coiplslad  hOnorMy  and  Women's 
Business  UttHxatfcm  Raporl  (8P-394|  to 
tha  award  ofHdaL 

(2)  Reporting  frmqmmiej.  Tha  raciplant 
muat  aaharit  dM  MBB/WK  UtUkaaUoa 
Report  wtddn  SOdaya  after  die  and  af 
each  Federal  flacal  qaailar.  rapatdlaaa  of 
whadMT  tha  redplant  awarda  a  cantract 
to  an  MBB  or  WBE  dartaf  that  quarter. 
Reporting  conunanoea  aridi  die 
recipient's  award  a(  Ma  first  cantract 
snd  continues  until  they  and  their 
cootradors  hava  awarded  their  last 
contract  for  tha  acdvitiaa  or  tasks 
identified  In  dM  cooperatlva  apaeatent 


IMlMTO 

(a)  CeneroL  Tha  redpiaal  i 
comply  «dth  the  requlramanta  lagaidtafl 
financial  reportii^  described  la  40  CPR 
31.41. 

(b)  Financial  Status  Report— {\) 
Content  [i)  The  Financial  Sutus  Report 
(SF-aa0)  must  include  site  and  activity- 
spaclflc  financial  informatioo. 

(11)  A  final  Financial  SUtus  Report 
(F8R)  mast  hava  no  unliquidated 
obligations.  If  any  obUffBtions  rcouiin 
unliquidated,  the  FSR  is  coosidarad  an 
Interim  report  and  the  recipient  muat 
aubmlt  a  final  FSR  to  EPA  after 
Uquidadi^  all  obllgationa. 


(2)  Reporting  frequency.  The  recipient 
muat  file  a  Financial  Statue  Report  aa 
folio  wa: 

(i)  Annually  (unless  the  cooperative 
agreement  requires  quarterly  or  semi- 
annual reports  In  aooordanoa  with  40 
CFR  S1.41(b)(3)).  due  90  days  after  die 
cooperative  agreement  anniversary  date 
if  annual  reports  are  required:  due  30 
days  after  the  reporting  period  if 
quarterly  or  semiannual  reporta  are 
required: 

(11)  Widiln  90  calendar  days  after 
completing  each  CERCLA-fuaded 
response  sctivity  si  s  site  (submit  tha 
FSR  only  for  each  completed  activity); 
and 

(IH)  WidUn  90  calendar  days  sftar 
teradnatloo  or  ctoaaout  of  tha 
oooparadva  a^aanent. 


The  recipient  la  responsible  for 
maintaiMBg  prolect  Ries  as  oaocrttMa 
below. 

(a)  Gaaanil  Tha  radpiant  anal 
■laintain  project  recorda  by  alte  and 
activity. 

(b)  A7iiaocMi/wc«wdb:  Tba  radpianl 
must  maintain  veoorda  which  annual 
tha  following  HemK 

(1)  Amoont  of  funds  reodvad  and 
expanded:  and 

(2)  Dind  and  Indirect  proiect  ooaL 

(c)  Property  reoorde.  The  radpiant 
muat  maintain  records  which  aapport 
the  foUowii^  Iteaa: 

(l)Deecfiptionof  Ihei 

(2)  Manofactarar'a  aerial  i 
model  Hswbar.  or  other  Idaaliilcation 
number. 

(3)  Oaasoe  of  dm  propeity.  inchiding 
die  aadstanr 

(4)  btformation  i 
tide  la  vested  In  die  redpiaal  or  EPA: 

(5)  Unit  acquiaition  data  and  coat 

(6)  Paroentage  of  EPA'a  inlereal: 

(7)  Location,  uaa  and  condition  (by 
site  snd  by  activity)  and  the  date  tfaU 
Information  wea  lacoided.  and 

(8)  Ultimate  dlapodtion  data. 
Including  the  salee  price  or  the  method 
used  to  determine  tlie  price,  or  the 
method  used  to  determine  the  value  of 
EPA's  Intarast  for  which  the  redpient 
compenaatea  EPA  In  accordance  with 
I  SS.834a  35.6345,  and  35.8390  of  dds 
subpart 

(d)  Procurement  recorda — (1)  General. 
The  redpient  muat  maintain  records 
which  aupport  the  foOowlng  items,  and 
muat  make  them  available  to  the  public 

(1)  The  reaaona  for  rejecting  any  or  all 
bida:and 


(ii)  The  luatification  for  a  procurement 
made  on  a  noncompetitively  negotiated 


(2)  Procurements  in  excess  ofSZSJXJO. 
The  redpient's  records  and  fUea  for 
procurements  in  excess  of  $2S/xn  muat 
include  the  following  information,  in 
addition  to  tha  iafonaation  required  in 
para^aph  (d)(1)  of  Ihia  section: 

(i)  Tha  baaia  for  oontrador  aelection: 

(U)  A  arrittoo  faatification  for  selectii^ 
the  procuraaaot  OMlhod; 

(W)  A  wrillan  iaatifiGation  for  oae  of 
any  apedfication  adiich  doaa  not 
provide  for  mavlmam  hae  and  open 
competition: 

(iv)  A  written  faatification  for  dM 
choioa  of  ooatrad  type:  and 

(v)  Tha  baaia  far  aarard  coat  or  price, 
indodlng  a  copy  of  the  coal  or  price 
analyaia  made  in  aooordaKa  widi 
|3S.tBHaflhtei 
documentadoa  ( 

(e)  Other  records.  The  redpient  muat 
maintain  rooorda  arhich  aapport  the 
fottowiiV  itams: 

(1)  TIma  and  aMaadanea  raoorda  and 
supporting  docaBMntatinn; 

(2)  DuiaMaalatioa  af  compMaaoe  widi 
atatalaa  awi  tapdatiow  that  apply  to 

w 

:lo< 
I  product 


fggyfltS   llaaaa«aralaM«enL 
(a)  ApphoabiMty.  Thia  raqaliement 
ilodlfiaaodaland 


,  aladattcal  racorda.  and  other 
recoada  arhidi  are  raqairad  to  be 
maintainad  by  dH  lama  of  dda  aahpart 
program  regulationa.  or  the  cooperative 
a^aaaant  or  are  otherwiae  reaaonably 
considered  ee  partiaant  to  program 
raguladooa  or  the  cooperative 
agreement 

(b)  Length  of  retention  period  The 
ladpiaul  and  tha  redpiant'a  oontrador 
must  retain  aM  racorda  ior  ten  years 
foUowl^  sabaaiaoiaB  of  dM  final 
Financial  Slatna  Report  for  the  aite.  and 
Bwst  obtain  wiittan  approval  dob  the 
EPA  award  official  before  destroying 
any  records.  If  sny  litigation,  claim, 
negotiation,  audit,  cost  recovery,  or 
other  action  involving  the  recorda  has 
been  started  befoia  the  expiration  of  the 
ten-year  period,  the  records  must  be 
retained  until  completion  of  the  action 
and  resolution  of  aD  issues  which  arise 
from  it  or  until  the  end  of  the  regular 
ten-year  period,  whichever  is  later. 

(c)  Substitution  of  microform. 
Microform  copiea  may  be  substituted  for 
the  originsl  records.  The  redpient  must 
have  written  EPA  approval  before 
deatroying  original  racorda.  The 
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microform  copying  must  be  performed  in 
accordance  with  the  technical 
regiilations  concerning  micrographics  of 
Federal  Government  records  (36  CFR 
1230  et  seq.)  and  EPA  records 
management  procedures  (EPA  Order 
2160  >). 

(d)  Starting  date  of  retention  period 
The  redpient  and  the  redpient'a 
contractor  must  comply  with  the 
requirements  regarding  the  starting 
dates  for  records  retention  described  in 
40  CFR  31.42(c)  (1)  and  (2). 

(a)  Recipient  requirements.  The 
redpient  must  comply  with  the 
requirements  regarding  records  access 
described  in  40  CFR  31.42(e). 

(b)  Availability  of  records.  The 
recipient  must  with  the  exception  of 
certain  poUcy.  deliberative,  and 
enforcement  documents  which  may  be 
held  confidential  ensure  that  all  files 
are  available  to  the  public. 

(c)  Contractor  requirements.  The 
redpient's  contrador  must  comply  arith 
the  requirements  regarding  records 
access  described  in  40  CFR  31.36(iKlO). 

Other  Adndnislntf va  Raqdraments  for 
Coopatattva  Affoamenls 

135.6750    ModMcaOona. 

The  redpient  must  comply  with  the 
requirements  regarding  changes  to  die 
cooperative  agreement  described  in  40 
CFR31Ja 

1 35.6755   MonNorlng  pragram 


The  redpient  must  comply  with  the 
requirements  regarding  program 
performance  monitoring  described  in  40 
CFR  31.40  (a)  and  (e). 

{35.6760   Enforcamanl  and  termination 


The  recipient  must  comply  with  the 
requirements  regarding  enforcement  of 
the  terms  of  an  award  and  termination 
for  convenience  described  in  40  CFR 
3143  and  31.44. 


{35J6765   fteKTadarali 

The  redpient  must  comply  v\rith  the 
requirements  regarding  non-Federal 
audits  described  in  40  CFR  31.26. 


(35.6770 

The  recipient  must  comply  with  the 
requirements  regarding  dispute 
resolution  procedures  described  in  40 
CFR  31.7a 


S35l6775    Exclusion  of  Wrd^arty 


The  cooperative  agreement  benefits 
only  the  signatories  to  die  cooperative 
agreement 


{35.6760 

(a)  Closeout  of  a  cooperative 
agreement  can  take  place  in  the 
following  situations: 

(1)  After  the  completion  of  all  work 
for  a  response  activity: 

(2)  After  all  activities  under  a 
cooperative  agreement  have  been 
completed:  or 

(3)  Upon  termination  of  the 
cooperative  agreement 

(b)  The  redpient  must  comply  writh 
the  doseout  requirements  described  \a 
40  CFR  31  JO  and  31.51. 


S35J676S   Coiadlonof) 

The  recipient  must  comply  with  the 
requirements  described  in  40  CFR  31.52 
regarding  collection  of  amounts  due. 


{35J6796    Mghflaki 

If  EPA  determines  that  a  redpient  is 
not  responsible.  EPA  may  impose 
restrictions  on  the  award  as  described 
in  40  CFR  31.12. 

Requirements  for  Admfaiislaring  a 
Siqierfimd  State  Conbad  (SSQ 


>8(a 


il  of  avaiiabte. 


An  SSC  is  required  when  either  EPA 
or  a  political  subdivision  is  the  lead 
agency  for  a  CERCLA  response. 

(a)  EPA-leadSSC  (1)  An  SSC  widi  a 
State  or  Federally  reo^nixed  Indian 
Tribe  is  required  before  EPA  initiates 
remedial  action  during  an  EPA-lead 
remedial  response. 

(2)  The  State  or  Federally  recognized 
Indian  Tribe  must  comply  with  the 
requirements  decribed  in  SS  35.6805. 
35.68ia  and  35.6815  of  this  subpart 

[h]  Three-party  SSC  (political 
subdivision-lead).  (1)  An  SSC  is 
required  before  a  political  subdivision 
takes  the  lead  for  a  remedial  response. 

(2)  Both  the  State  and  the  political 
subdivision  must  c(Nnply  with  the 
requirements  described  in  {{  35.6805. 
35.6815,  and  35^620  of  this  subpart  In 
addition,  the  State  must  comply  widi  the 
requirements  described  in  i  35.6810  of 
this  subpart 

{35M06    Contents  Of  an  SSC 

The  SSC  must  indude  the  following 
provisions: 

(a)  Purpose  of  contract  which 
describes  the  activities  to  be  conducted 
and  the  benefits  to  be  derived  by  the 
signatories; 

(b)  Negation  of  agency  relationship 
between  the  signatories,  which  states 
that  no  signatories  of  the  SSC  can 


represent  or  ad  on  the  behalf  of  any 
other  signatory  in  any  matter  assodated 
widi  the  SSC 

(c)  Amendability  of  the  SSC  which 
states  that  any  change  in  the  SSC  must 
be  agreed  ta  in  writing,  by  the 
signatories,  except  as  provided 
elsew^iere  in  die  SSC 

(d)  Litigation,  which  describes  EPA's 
ri^t  to  l»ring  an  action  against  any 
party  for  liability  under  sections  106  and 
107  of  CERCLA.  as  amended: 

(e)  Sanctions  for  failure  to  comply 
with  SSC  terms:  which  states  that  if  the 
signatories  fad  to  oonqdy  with  the  terms 
of  the  SSC  EPA  may  proceed  under  the 
provisions  of  section  104(dX2)  of 
CERCLA  and  may  seek  in  the 
apprc^niate  court  of  competent 
jurisdiction  to  enforce  the  SSC 

(f)  Tlie  CERCLA  assurances,  as 
appropriate,  as  described  in  f  35.6810  of 
this  subpart; 

(g)  Cost  share  provisions,  which 
indude  an  estimate  of  the  total  projed 
costs  and  the  basis  for  arriving  at  this 
figure,  and  ti^  payment  terms  as 
negotiated  by  the  signatories: 

(h)  Site  access.  The  State  is  eiqieded. 
to  thie  extent  of  its  legal  authority,  to 
secure  access  to  the  site  and  ad)acent 
properties,  as  well  as  all  ri^ta-of-way 
and  easements  necessary  to  complete 
the  response  acticms  undertaken 
pursuant  to  the  SSC 

(i)  Exclusion  of  third-party  benefits. 
which  states  that  the  SSC  is  intended  to 
benefit  only  the  signatories  of  the  SSC 
and  extendi  no  braefit  or  right  to  any 
third  party  not  a  signatory  to  the  SSC 
and 

(j)  Any  other  provision  deemed 
necessary  by  all  parties  to  facilitate  the 
response  activities  covered  by  the  SSC 


{35j6610 

The  SSC  must  indude  the  following: 

(a)  Qperatfon  and  maintenance.  The 
State  must  provide  an  assurance  that  it 
will  assume  responsibility  for  the 
operation  and  maintenance  of 
implemented  remedial  actions  for  the 
action's  expeded  life.  In  addition,  even 
if  the  political  subdivision  is  designated 
as  being  responsible  for  O&M.  the  State 
must  guarantee  that  it  will  assume  any 
or  all  O&M  activities  in  the  e\'ent  of 
default  by  the  political  subdivision. 

(b)  Cost  sharing.  The  State  must 
provide  assurances  for  cost  sharing  as 
provided  in  paragraphs  (b)(1)  and  (2)  of 
this  section.  In  addition,  even  if  the 
political  subdivision  is  providing  the 
actual  cost  share,  the  State  must 
guarantee  payment  of  the  cost  share  in 
the  event  of  default  by  the  political 
subdivision. 
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(1)  Privattiy  ofmrotmi  Wbara  a 
facility  wM  privately  operated,  wl 
privately  or  publicly  owMd.  at  Iba  da* 
of  diapoaaL  tba  Stete  muat  provida  10 
percani  of  th«  coat  of  tha  raoMdial 
action.  If  CERCLA-fuiidad. 

(2)  Pub/icfy  optvtmL  Wbara  a  tacUHy 
waa  pubHcIy  oparatad  by  a  State  or 
political  aubdivialon  at  ma  ttana  of 
ditpoaal  of  hasardova  aubataaoaa  at  tha 


facility,  tha  Slate  WHlHOvlda  at  laaat 

CIMt  of  fMMIVWa 


80  pOTCCftt  of  tho  OOOt  * 

ivmadial  planning,  and  laaadlal  actioo 
if  tha  rwMdtel  acttan  la  CBRCLA- 
fbindad 

dupotalUalblilm 
treatmaot  or  dtepoaal  la  i    . 
Slata  must  aasora  tha  avatlabilHir  of  a 
hasardoua  waate  diapoaal  fadMy  that  ia 
In  conpUaMsa  with  SiditlUa  C  af  tha 
Solid  Waate  Oiapoaal  Ad  awl  la 
acoaptebla  to  EPA.  Tha  political 
•ubdiviaion  owy  not  provida  thia 


(d)  Twmtty-ytar  watte  oapodty.  Aftar 
Octobar  17. 1918.  EPA  wiB  not  antar  into 
an  SSC  far  a  raaMdlal  actioa  withoot  aa 
atlaqoate  aaaonuoa  aa  laqukad  by 
Suctioo  10«(cX9)  thai  than  ara 
haaardova  waate  traatmant  or  dlapeaal 
fadlitlaa  that  coaoply  with  Subtitla  C  of 
tha  SoUd  Waate  Dl^oaal  Act  that  hava 
adaquate  capacity  for  dte  daatraction. 
traatnaant.  or  aacora  diapoaitkai  of  all 
haaaidoua  waataa  that  ara  raaaonably 
axpactad  to  ba  aaiMratad  far  20  years 
aftar  dte  date  of  dte  SSC 

(a)  Ptvptrty  tith  and  intemt 
ooquiMitkm.  if  approprteta,  dte  Steto  or 
FadaraBy-racogpliad  Indian  TVfba  nmat 
ata«ira  BPA  dtet  tt  will  take  titfa  to. 
acquire  Intereat  In.  or  accept  tranafer  of 
audi  intereat  la  real  property  ecqoired 
with  CERCLA  faada.  Tha  Stete  amat 
provide  diia  aaaoranca  even  If  N  taitenda 
to  tranafer  thia  title  to  the  polittcal 
aubdivialon.  See  1 3S,6«00  of  thia 
Bobpart  for  additional  btformation  on 
prupeity  tttfa  and  Inlaraet  reqatrafaenta. 

In  addition  to  the  raqalraaento 
spodflad  \m  |  M.Wff.  the  Steto  and/or 
potttical  anbdivteion  muat  ooa^dy  with 
thabUowiav 

(a)  State  nvitw.  The  Stete  naat 
laviaw  aad  oaawnant  on  the  reaponaa 
acttona  perauant  to  dM  SSC 

(b)  Financial  odminiatroUon.  The 
Stete  and/ar  polMteal  aubdivialon  muat 
ooaaply  with  tha  faUowiog  requiraoMnts 
rafawhag  Bnandal  admlniatration: 

(1)  PaymaaL  The  State  nay  pay  for  Ite 
share  of  the  ooete  of  the  raaponae 
activiiiaa  in  caah  or  cradiL  If  dw 
political  aubdiviaioa  providae  all  or  part 
of  Um  coat  share,  the  political 
subdivision  may  pay  for  thoea  ooete  In 


caah  or  In^dnd  serviGaa.  The  State  may 
not  pay  for  ite  coat  ahare  using  in-kind 
services,  unless  the  State  has  entered 
Into  a  support  agency  cooparativa 
agreement  with  BPA.  The  uae  of  the 
support  agency  cooperative  agreement 
aa  a  vehicle  for  providinn  ooel  ahare 
muat  be  doaiinantad  In  the  SSC  The 
payment  muat  be  provided  daring  Uw 
course  of  dte  protect  See  i  M^aslS  of 
thia  anbpan  for  raqoirenante  ooneaming 
ooet  shairing  under  a  aupport  afancy 
oooparathte  apaaaaaot 

(2)  Collacikm  ofamotimU  dm.  Tha 
State  •ni/ot  political  subdiviaian  mual 
comply  with  the  laqaiiaaianti  deecribed 
ln40CFR91.S2(a)Mgai 
of  aasounte  due. 

(3)  AuAirr  to  oomptf  mith 
poymtnt  terat*.  Pailara  to  comply  with 
negottated  peyment  terma  may  tw 

I  default  by  tha  State  on  Ha 
■raaeaa.  aeaa  if  dwpdMnI 
ia  faapaadbia  far  providiBg 
aU  or  part  of  the  ooal  ahare  (aaa 
I  SSJ806(e)  of  diia  subpart). 

(c)  Property.  If  Am  Stete  or  Federally- 
leujgulaed  hwten  TMbe  te  required  la 
accept  titla.  the  foUowfeog  laquiiaBwnte 
concerning  prupeity  araat  be  met: 

(1)  Bquipatent  u»ed  oa  ail  or  part  of 
tha  rtmody.  The  toMawing  i 
apply  to  tufa  aad  vaate 
equipment  aaad  aa  aU  or  part  of  tha 
remedy: 

^a^Fbtadin-phcaaqa^mmiL  BPA  wiU 
relinqolah  Ha  veeted  tatereat  In  dte  tida 
to  Axed  ta»-place  equipment  after 
oertlfyli«  that  dte  raaiady  ia  fancttostel 
and  oparatioaaL 

(H)  Bquipmtmt  that  k  am  integral  port 
oftarrkm  to  indhrtduak.  BPA  wiU 
rellnquiah  ite  veated  interest  In 
squlpment  that  ia  an  Integral  part  of 
services  to  taufividoals,  such  as  pipea, 
lines,  or  pomps  providing  hookups  for 
homeowners  on  an  existing  water 
diatribotian  aystem.  when  EPA  ceitifies 
that  the  remedy  la  fanctional  and 
opera  tionaL 

(2)  Real  property.  If  H  Is  naceaaary  for 
tha  Federal  Government  to  acquire  the 
interest  in  real  property  to  permit 
conduct  of  the  response,  the  Stete  or 
Federally  recogniaed  hidiaa  Ttibe  moat 
agree  to  accept  transfer  of  the  ecquirad 
Interest  on  or  befora  the  completion  of 
the  response  action  even  if  the  State 
intends  to  transler  titk  to  die  political 
subdivision.  See  the  requirements  io 

i  35JMnO(e)  of  this  subpart  regarding  the 
assurance  for  property  title  and  interest 
acquialtion. 

(d)  Aaporfs.  The  State  and/or  political 
subdivision  or  Federally  recognixed 
Indian  Tribe  must  comply  with  the 
following  requirements  regarding 
rrports: 


(1)  EPA-leod.  The  nature  and 
frequency  of  reporte  between  EPA  and 
the  State  or  Federally  recogniaed  Indian 
Tribe  win  ba  spadBad  hi  the  SSC 

(2)  Pohtiool  tebdivhion-lead  The 
political  sobdivisian  muat  sabairit  to  dw 
Stete  a  copy  of  the  quarterly  prey  ess 
report  which  the  political  subdividoa  fa 
requirad  to  aabaiit  to  EPA  in  accordance 
with  dw  rsqairsmwnte  of  ite  oooparative 
agreement  (See  1 35.6860  far 
requiramants  regarding  qaartarly 
progaaaa  raporta.) 

(e)  RecordM.  Tha  State  and  poUtical 
subdivision  or  Federally  recognized 
Indian  Tribe  osaat  asaintain  records  on  a 
site-spadflc  baaia.  Tha  State  and 
political  subdivision  must  comply  with 
the  requiremente  regarding  record 
retention  deacribad  fa  1 35.6706  and  die 
requiremente  regarding  record  access 
deecribed  In  |  SSJTia 


laH* 

(a)  The  SSC  ramaina  tai  effod  antU 
aidter  one  of  die  foUowmg  occara: 

(1)  SSC  conckmton.  fa  order  to 
ooncfade  the  SSC  die  signetories  must: 

(i)  Satiafactorily  complete  die 
rasp  pass  acdvitiaa  at  die  site: 

(U)  Pradaca  a  final  sccounting  of  all 
proved  coats,  including  change  orders 
and  oatstanding  touti  actor  daims;  and 

(iii)  Submit  an  State  cost  shara 
paymente  to  EPA  (see  i  35.6810(b) 
regarding  cost  share  assurances). 

(2)  Termination  of  the  SSC  Hie  Stete 
and  political  subdiviaian  or  Federally 
recogniaed  Indtan  Tribe  most  oon^dy 
with  the  requirements  regarding 
enforcement  of  the  terms  of  an  award 
and  termination  for  convenience 
deecribed  in  40  CFR  31.43  and  31.44. 

(b)  Fbr  remedial  adioa.  dw  SSC 
remains  fa  afbd  antU  the  final 
recondUation  of  reaponae  ooete  ensnrea 
that  both  EPA  and  the  State  have 
satisfied  the  cost  share  requirement 
contained  In  aection  104  of  CERCLA.  aa 
amended.  Overpaymenta  in  an  SSC  may 
not  be  used  to  meet  the  cost-shaiing 
obligation  at  another  aite. 
Rafaibaraemente  far  any  overpayment 
made  after  recondhation  will  be  aiade 
to  dw  payee  identified  fa  dw  SSC 


farCaraPrograas 


States  and  Federally  recognized 
Indian  Tribes  may  apply  fbr  Cora 
Program  cooperative  ayeemento  fa 
order  to  coadnd  CERCLA 
implementation  adivitiea  that  are  not 
assignable  to  spedfic  sites,  but  ara 
intended  to  develop  and  maintain  a . 
State's  or  Federally  recognized  Indian 
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Tribe's  ability  to  partidpate  in  the 
CERCLA  response  program. 


The  recipient  of  a  Cora  Program 
cooperative  agreement  must  comply 
with  the  requirements  regarding 
financial  administration  (S§  35.6250 
through  35.6275  of  this  subpart),  property 
(ii  35.6300  Uirough  35.6450), 
procurement  (S{  35.6550  throu^ 
35.6610),  reporting  (Si  35.6655  Um>ugh 
35.6670),  records  ({§  35.6700  through 
35.6710).  and  other  administrative 
requiremente  under  a  cooperative 
agreement  (Sf  35.6750  through  35.678(q, 
described  in  this  subpart  Redpienta 
may  not  incur  site-spedfic  costs.  Where 
these  sections  entail  site-spedfic 
requiremente.  the  redpient  is  not 
required  to  comply  on  a  site-spedfic 
basis. 


To  receive  a  Core  Program 
cooperative  agreement,  the  applicant 
must  submit  an  application  form 
("Application  for  Federal  Assistance," 
SF-424.  for  non-constraction  programs) 
to  EPA.  Applications  for  additional 
funding  need  indude  only  the  revised 
pages.  The  application  must  indude  the 
following: 

(a)  A  project  workphn — (b) 
Intergovernmental  review  comments,  m 
accordance  widi  S3SJ055(a)(2)  of  diis 
subpart  (Federally  recognized  fadian 
Tribes  need  not  comply  with  this 
requirement):  and 

(c)  Inject  and  budget  periods.  The 
budget  period  is  one  year,  and  may  be 
extended  incrementally,  up  to  12  months 
at  a  time,  based  on  EPA  approval  of  an 
amended  woriiplan  and  budget  The 
project  period  will  be  determined  in  the 
cooperative  agreement 


(a)  Reporting  frequency.  The  recipient 
must  submit  progress  reporte  quarteriy 
on  the  activities  delineated  in  the  woric 
plan.  EPA  may  not  require  submission  of 
progress  reporte  more  often  than 
quarteriy. 

(b)  Content  The  quarterly  progress 
report  must  contain  the  following 
information: 

(1)  An  explanation  of  work 
accomplished  during  the  reporting 
period,  a  description  of  problems,  if  any. 


and  the  corrective  measures  that  are 
planned: 

(2)  A  comparison  of  the  estimate  of 
funds  spent  to  date  to  planned 
expenditures:  and 

(3)  An  estimate  of  the  funds  needed  to 
complete  the  work  required  in  the 
cooperative  agreement  and  a 
justification  for  any  increase. 


136.6870   Ceali 

The  redpient  of  a  Core  Program 
cooperative  agreement  must  provide  at 
least  five  percent  of  the  dired  and 
fadired  coste  of  all  activities  covered  by 
the  Core  Program  cooperative 
agreement  'The  redpient  must  provide 
ite  cost  share  with  non-Federal  funds 
not  used  for  matching  purposes  under 
any  other  cooperative  agreement  The 
redpient  may  provide  ite  share  using  in- 
kind  contributions.  The  redpient  may 
not  use  CERCLA  State  credite  to  offset 
any  part  of  the  redpient's  required 
match  for  Core  Program  cooperative 
agreements.  See  S  35.6270  (c)  and  (d) 
regarding  credit  and  advance  match, 
respectively. 

f  354878   Payment  to  recipient. 

The  State  or  Federally-recognized 
fadian  Tribe  is  not  required  to  attribute 
costo  to  spedfic  sites  and  activities  for 
drawdown  purposes  for  Core  Program 
cooperative  agreement  costs. 

Requirenwnte  for  Support  Agency 
Actividaa  Under  Cooperative 
Agraenwnte 


States  and  Federally-recognized 
fadian  Tribes  may  apply  for  support 
agency  cooperative  agreemente  to 
ensure  their  meaningful  and  substantial 
involvement  when  EPA  or  a  political 
subdivision  has  the  lead  fbr  response 
activities,  as  specified  m  section 
121(fHl)  of  CERCLA. 


{35.6805 

Support  agency  activities  are  those 
activities  conducted  by  a  State  or 
Federally-recognized  fadian  Tribe  to 
ensure  the  State's  or  Federally- 
recognized  fadian  Tribe  to  ensure  the 
State's  or  Federally-recognized  fadian 
Tribe's  meaningful  and  substantial 
involvement  when  it  is  the  support 


agency  at  a  Federal-lead  site.  The 
activities  described  in  section  121(0(1) 
of  CERCLA.  as  amended,  are  eligible  for 
funding  under  a  support  agency 
cooperative  agreement 

{ SSMIO    Support  agency 


(a)  Application  requirements.  The 
applicant  must  comply  with  the 
requiremente  described  in  S  35.6105(a) 
(1).  (2).  (3).  and  (S)  of  this  subpart 

(b)  Cooperative  agreement 
requirements.  The  recipient  must 
comply  with  the  requiremente  regarding 
finandal  administration  35.6250  through 
35.6275  of  this  subpart),  property  35.6300 
dirough  35.6450).  procurement  35.6550 
through  35.6610).  reporting  35.6655 
through  35.6670).  records  35.6700  through 
35.6710),  and  other  administrative 
requiremente  under  a  cooperative 
agreement  35.6750  through  35.6780) 
described  in  this  subpart 

S3SJ681S    Cost ahartng. 

The  requiremente  for  cost  sharing 
under  a  support  agency  cooperative 
agreement  are  the  same  as  the  cost 
sharing  requiremente  of  f  35.6105(bN^ 
and  S  35.6110(a)  of  this  subpart  llie 
State  may  use  in-kind  services  as  part  of 
ite  cost  share,  as  long  as  it  is 
documented  m  dw  SSC  (see  §  35.6815(b) 
for  SSC  payment  requiremente). 


(a)  Reporting  frequency.  The  redpient 
must  submit  progress  reporte  quarteriy. 
EPA  may  not  require  submission  of 
progress  reporte  more  often  than 
quarteriy. 

(b)  Content  The  quarteriy  progress 
report  must  oontam  the  following 
information: 

(1)  An  explanation  of  work 
accomplished  during  the  reporting 
period,  a  discription  of  problems,  if  any. 
and  the  corrective  measures  that  are 
planned: 

(2)  A  comparison  of  the  estimate  of 
funds  spent  to  date  to  planned 
expenditures:  and 

(3)  An  estimate  of  the  funds  needed  to 
complete  the  work  required  in  the 
cooperative  agreement  and  a 
justification  for  any  increase. 
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•OCm^ertllt 
IDoolirt  Mou  11 


ttw  TeMnQof 


r.  NatkMwl  Marine  PIsheriM 
Sarvio*  (NMF8).  NOAA.  Conunerca. 
ACnOIC  Advance  notice  of  propoeed 
nilemaking  and  propoeed  Hat  of  fitheriee 
aaaodated  writh  exemption  proceduree. 


:  NOAA  Fitheriee  intends  to 
anwind  regulations  governing  the  taking 
of  marine  mammals  incidental  to 
commercial  fiahing  operations.  These 
modifications,  when  promulgated,  will 
Implement  the  recent  amendments  to  the 
Marine  Mammal  Protection  Act  of  1972 
which  require  a  program  to  be 
established  through  which  commercial 
fisharmen  may  be  exempted  from 
prohibitions  against  the  incidental  take 
of  marine  mammals  in  the  course  of 
commercial  fishing  activitiea.  Aa 
required  by  the  amendmenla.  a  proposed 
bat  of  fiaheriaa.  categorised  according  to 
frequency  of  incidental  lake  of  marine 
mammals,  is  included  in  this  notice. 
Comments  sre  invited  on  the  proposed 
list  of  exempted  fisheries  and  on  the 
general  provisions  of  this  exemption 
system. 

OATn:  The  Pinal  List  of  Fisheries  and  a 
rulemaking  for  implementing  the  interim 
exemption  program  for  commercial 
fisheries  wUl  ba  published  on  or  about 
March  23.  IMS.  Comments  received 
before  February  27. 1969  will  be 
considered  in  developing  aubsequeni 
rules  snd  the  F\na\  List  of  Fisheries 
covered  under  the  exemption  aystem 
provided  In  section  114  of  the  MMPA. 
aoCMMM:  Send  comments  to  or  request 
8  copy  of  the  Marine  Mammal 
Conunisaion'a  letter  from  Dr.  Nancy 
Poater.  Director.  Office  of  Protected 
Reaources.  National  Marine  Flaharies 
Service.  1335  East- West  Highway.  Silver 

Spring.  MD  aoma 

ran  PIMTMM  MMnMATWH  OOMTACfS 
Herbert  W.  Kaufman.  (Office  of 
Protected  Resources).  301-427-2310, 


anv 


Before  enactment  of  the  amendments 
(Pub.  L  100-711))  to  the  Marine  Mammal 
Protection  Act  (MMPA)  on  November 
23,  IWM,  the  MMPA  prohibited  the  take 
of  marine  mammals  incidental  to 
commercial  Bahing  unleaa  authorized  by 


a  general  incidental  take  permit  or  a 
amall  take  exemption.  Before  a  general 
permit  could  be  iasued.  NOAA  Fiaheries 
waa  required  to  determine  that  the 
population  atock  from  which  a  marine 
mammal  was  to  be  taken  waa  within  ita 
optimum  auatainable  population  (06P) 
and  that  the  marine  mammal  stock 
would  not  be  disadvantaged  by  the 
hicidenlal  take.  If  these  determinations 
could  not  be  made  because  of  the  level 
of  take  that  would  occur  or  because  a 
■larine  mammal  stock  could  not  ba 
detenninad  to  be  within  iU  OSP.  no 
permit  could  be  issued  for  that 
particular  marine  mammal  stock. 

On  January  28, 1988.  NOAA  Fisheries 
annowmced  in  the  Fadsral  BsgM«  (S3 
FR  2000).  its  intention  to  prepere  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  reiaauance  of  domestic 
general  permits  (other  than  the  general 
permit  for  incidental  lake  of  porpoise  in 
the  eastern  tropical  PaciHc)  that 
authorised  commercial  fisherman, 
primarily  in  west  coast  waters,  to  take 
marine  mammals  incidental  to 
commercial  fishing  operations.  These 
general  permits  were  scheduled  to 
expire  on  December  31, 1088.  In 
addition,  two  small  Uke  exemptions 
issued  under  section  101(s)(4)  of  dta 
MMPA  In  1084  were  scheduled  to  expire 
on  that  data.  Public  scoping  meetings 
were  held  in  Waahington.  DC  (March  22. 
1088)  and  San  Francisco.  CA  (April  a 
1008).  In  preparing  the  draft  EIS,  NOAA 
Flaharies  datennined  that  there  is 
insufficient  information  to  determine 
whether  most  of  the  marine  mammal 
stocks  that  interact  with  commercial 
fishing  sre  within  their  OSP.  This 
suggested  that  NOAA  Fisheries  would 
notbe  sble  to  issue  permits  to  authorize 
the  incidental  take  of  certain  marine 
mammal  stocks. 

On  Pebniary  10, 1008,  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  in  Kokechik  Fithermen'B  An'n  v. 
the  Secretary  of  Commerce.  830  F.2d. 
706  (D.C  Or.  1000).  issued  a  decision 
which  further  Jeopardised  NOAA 
Fisheries'  sbiltty  to  issue  sny  general 
incidental  take  permits  or  small  take 
exemptions.  The  court  upheld  s  District 
Court  decision  setting  sside  the  marine 
manual  incidental  take  permit  issued  in 
1987  to  the  Japanese  salmon  driftnet 
fishery  (52  FR  10874).  The  majority 
ooncludiedL  aa  did  the  lower  court,  that 
NOAA  Raheries  is  not  suthorized  by  the 
MMPA  to  issue  a  permit  allowing  the 
Incidental  take  of  a  marine  mammal 
species  that  is  within  ito  OSP— in  this 
instsnca  Dall's  porpoise — if  the 
permitted  sctivity  «vill  slso  involve  the 
occasional  taking  of  other  species  of 
marine  mammala  for  which  no  permit 
can  be  iaaued.  Aa  a  result  of  the 


Kokechik  decision  and  the  fact  that 
there  is  insufTicient  information  to 
determine  whether  most  marine 
mammal  stocks  are  within  OSP  levels, 
NOAA  Fisheries  determined  that  some 
existing  general  permits  or  small  take 
exemptions  could  not  be  reissued  and 
that  some  new  authorizations  could  not 
be  issued  for  foreign  or  domestic  fiahing 
operations  within  the  U.S.  Exclusive 
Economic  Zone. 

On  November  23, 1000,  the  President 
signed  Pub.  L  100-711.  reauthorizing  and 
amending  the  MMPA.  These 
amendments  (section  114)  replace 
existing  provisions  for  granting 
incidental  take  authority  to  commercial 
fishermen  with  sn  interim  exemption 
system  valid  until  October  1. 19B3.  The 
primary  objective  of  this  new  system  is 
to  provide  a  means  to  obtain  reliable 
and  acctirate  information  about 
interactions  between  commercial 
fishermen  and  marine  mammals  while 
allowing  commercial  fishing  operations 
to  continue  despite  NOAA  FfslMries' 
inability  to  make  necessary  OSP 
findings.  The  information  collected 
,  would  be  used  to  develop  a  long-term 
~  program  to  manage  incidental  takings  of 
marine  mammals  associated  with 
commercial  fisheries.  As  s  preliminary 
step  to  establishing  the  exemption 
system,  the  amendments  require  the 
Secretary  of  Commerce  (Secreatary)  to 
publish  a  list  of  Tisheriea  along  with  the 
number  of  vessels  or  persons  involved 
in  each  such  fishery  that  have  the 
following: 

(I)  A  frequent  incidental  taking  of 
marine  mammals: 

(nj  An  occasional  incidental  taking  of 
marine  mammals:  or 

(III)  A  remote  likelihood  of.  or  no 
known  incidental  taking  of  marine 
mammals. 

The  Secretary  is  required  to  publish  a 
notice  in  the  Fodaral  Bsglslsr  and 
provide  an  opportunity  ror  comments  on 
this  proposed  list  of  fisheries  within  60 
days  of  the  enactment  of  the  MMPA 
amendments  and  to  publish  a  Tinal  list 
within  120  days  of  the  date  of 
enactment  Changes  to  the  list  will  be 
announced  to  the  public  through  notice 
in  the  Fadsral  Rugislar,  public  comment 
will  be  solicited. 

In  order  to  engage  lawrfiilly  in  Tisheries 
in  categories  I  and  II,  owners  of  vessels 
must  register  with  the  Secretary  to 
obtain  an  exemption  to  take  marine 
mammals  incidentally,  must  display  or 
poaaess  physical  evidence  of  the 
exemption,  and  must  submit  periodic 
reports  to  NOAA  Fisheries.  In  addition, 
vessels  engaged  in  category  I  fisheries 
must  take  on  board  s  natural  resources 
observer  if  requested  by  the  Secretary. 


Fishing  in  a  category  I  or  II  Tishery 
without  an  exemption  is  a  violation  of 
the  MMPA  and  o%vner8  and  masters  of 
comercial  fishing  vessels  are  subject  to 
penalties  under  this  provision  of  the 
law.  Owners  of  vessels  in  category  III 
fisheries  are  not  required  to  register 
with  the  Secretary  to  obtain  an 
exemption  but  they  must  report  all  lethal 
incidental  takings. 

As  long  as  the  owner  of  a  vessel 
complies  with  exemption  requirements, 
he  and  his  master  and  crew  are  exempt 
from  penalties  under  the  MMPA  for 
incidental  takings  of  marine  mammals 
(other  than  the  taking  of  California  sea 
otters  and  the  intentional  lethal  taking 
of  Steller  sea  lions,  cetaceans,  or  marine 
mammals  from  depleted  stocks)  in  a 
fishery  to  which  the  exemption  applies. 
The  exemption  system  will  be  avaUable 
only  to  U.S.  vessels  or  foreign  vessels 
that  have  valid  fishing  permits  issued 
under  section  204(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  Eicemptions  provided  by  section  114 
are  not  available  to  vessels  fishing  in 
the  yelloivfin  tuna  purse  seine  fishJary  in 
the  eastern  tropical  Pacific. 

The  Secretanr  is  required  to  establish 
verification  programs  to  substantiate  the 
data  submitted  by  fMiermen. 
Verificatioo  will  include  education  - 
efforts  regarding  information  to  be 
reported,  interviews  with  fishermen  and 
other  activities  diat  will  enable  the 
Secretaiy  to  detennine  the  reliability, 
the  nature,  type  end  extent  of  the 
incidental  taldng  Uiat  occurs  in  a 
fishery. 

Observers  will  be  placed  on  board 
vessiils  partidpatiiv  in  a  categny  I 
fishery  to  monitor  between  20  and  35 
percent  of  the  fishing  operations  by 
vessels  in  the  fishery.  The  Secretaiy 
may  exempt  vessels  from  observer 
coverage  for  certain  reasons,  such  as 
protecting  the  health  and  safety  of  the 
observer  or  ensuring  the  safe  <q;>eraticm 
of  the  vessel  Observers  will  be 
prohibited  from  bringing  a  dvil  action 
under  any  law  of  the  United  States  for 
injury,  illness,  disability  or  death 
incurred  during  service  as  an  observer 
against  the  vessel  or  vessel  owner 
unless  caused  by  the  willful  misconduct 
of  the  vessel  owner.  This  provision  dees 
not  apply  if  die  observer  performs  duties 
in  service  to  the  vessel 

The  Secretary  shall  establish 
altenMtive  observation  programs  to 
obtain  statistically  reliable  information 
on  category  I  fisheries  for  which  the 
required  level  of  (rfiserver  coverage 
cannot  be  met  or  for  any  other  fishery 
about  which  reliable  information  is  not 
otherwise  available.  The  alternative 
observation  programs  can  include,  but 
are  not  limited  to.  direct  observation  of 


fishing  activities  from  vessels,  airplanes, 
or  points  on  shore. 

If  the  Secretary  finds  that  incidental 
takings  are  having  an  immediate  and 
significant  adverse  effect  on  a  marine 
mammal  population  or  that  more  than 
1,350  Steller  sea  lions  or  50  northern  fur 
seals  will  be  lethally  taken  in  one  year, 
then  he  can  issue  emergency  regulations 
to  prevent  to  the  maximum  extent 
practicable,  further  take.  The  Secretary 
must  consult  with  the  appropriate 
regional  Fishery  Management  Council  or 
State  before  taking  sudi  action.  If  the 
Secretary  finds  that  incidental  takings 
are  not  having  an  immediate  and 
significant  adverse  impact  but  will  likely 
have  a  significant  adverse  impact  over  a 
period  of  time  longer  than  one  year,  then 
he  must  request  a  Fishery  Management 
CouncU  or  State  to  take  actions  that  will 
mitigate  the  adverse  impact  The 
Secretaiy  also  has  general  authority  to 
impose  conditions  and  restrictions  on 
exemptions  that  he  issues. 

The  Secretary  is  also  required  to 
specify  how  catch  data  and  other 
information  will  be  reported  and  to 
establish  an  information  management 
system  to  process  and  analyze  data 
received  from  the  verification  |»ograms 
and  other  sources.  To  protect  the 
confidentiality  of  fishermen,  the  system 
will  provide  for  public  access  to 
aggregated  data  onhr. 

Finally  the  amendments  in  this  section 
require  the  Secretary,  in  consultation 
with  the  Marine  Mammal  Commission, 
the  States,  die  fishing  industiy,  the 
general  public  the  regional  Fishery 
Management  Councils,  and  oiSaet 
Federal  agencies,  to  recommend  to 
Congress  oy  January  1. 1992.  a  proposed 
sjrstem  to  govern  the  incidental  taking  of 
marine  mammals  alter  this  secticm 
expires. 

ilfam  With  the  Marine  Mammal 


As  required  by  the  amendments,  '  ' 
NOAA  Fisheries  has  consulted  urith  the 
Marine  Mammal  Commission  on  the 
development  of  die  lists  of  fisheries.  The 
Commission  was  provided  a  oapjf  oi  the 
proposed  lists  of  fisheries  and  rationale 
as  part  of  this  consultation.  Written 
comments  and  3  reports  discussing 
marine  mammal/firiieries  interactions 
were  provided  to  NOAA  Fisheries  by 
the  Commission.  The  Commission's 
letter  has  be«t  made  a  part  of  the  record 
and  is  available  upon  request  (see 
address).  The  rqwrts.  "^orkshc^  On 
Marine  Mammal-Fisheries  Interactions 
In  The  Nordieastern  Padfic"  [NHS 
PBeO-175441:  '^otkshap  On  Marine 
Mammal-Fisheries  Interactions"  (NTIS 
PB82-ia9507):  and  "Workshop  On 
Measures  To  Address  Marine  Mammal/ 


Fisheries  Interactions  In  California" 
[NTIS  PB86-2ig060].  are  available  from 
the  U.S.  Department  of  Commerce, 
National  Technical  Information  Service. 
Springfield.  VA  22161. 

The  Commission  recommended  that 
several  changes  be  made  to  the 
proposed  list  of  fisheries.  NOAA 
Fisheries  has  dedded  not  to  make  most-^ 
of  these  changes  at  this  time,  but  will 
consider  these  changes  during  the 
comment  period.  Therefore,  public 
comment  is  spedfically  requested  on  the 
following  quotations  from  the 
Commission's  letter  on  the 
categorization  of  various  fisheries: 

For  the  most  part,  the  Commis»ion  hat  no 
information  with  which  to  dtkagree  with  the 
placement  of  fisheries  into  the  tiuce 
frequency  categories  proposed  l>y  the 
Service.  However,  tttere  are  a  few  iiutances 
in  which  we  suggest  modifications  to  ttie  list. 
Most  notably,  we  believe  that  the  salmon 
gillnet  fisheries  *  *  *  and  tiie  California 
gillnet  fisheries  for  white  sea  bass  and  other 
spedes  *  *  *  proposed  for  listing  in  categorj- 
D  should  be  moved  to  category  L  In  making 
this  suggestion,  we  note  that  these  fishenes 
are  very  similar  to  other  gillnet  fisheries 
proposed  for  indusion  in  category  I  and.  as 
they  occur  in  areas  in  which  marine 
mammals  are  known  to  occur,  are  reasonat>ly 
likely  to  take  marine  mammals  with  a  stmilar 
frequency. 

*  *  *  drawing  analogies  tietwecn  fisheries 
can  be  helpful  ia  daasifying  those  fisheries 
for  which  few  incidental  take  data  are 
available.  The  Commissiop  believes  tliat  llie 
Service  can  and  ahonkl  ase  such  anakigie* 
more  than  it  apparently  has  ia  fomwlating 
the  list  In  particular,  fiaheries  with 
potentially  substantial  btadeatai  take  rales 
have  been  placed  in  caleogry  B  because  there 
currently  is  insufficient  documentary 
e\idence  from  observatiaa  of  that  fishery  to 
support  a  category  1  bating.  We  therefore 
recooHBead  the  addition  of  a  tliird  criteria  for 
listing  imder  category  I  as  follows:  ~by 
analogy  with  a  fiahciy  listed  in  category  L  it 
is  likely  that  a  frequent'  take  of  marine 
mammals  occurs." 

*  *  *  Reoognizhig  diat  the  incidental  take 
of  marine  manials  withia  a  fishery  may  be 
considerably  Ughar  in  aone  locations  or  may 
be  higher  for  certain  segments  of  a  fishing 
season,  tlie  Coomuasion  is  concerned  Hbout 
categorizing  fiaheries  based  solely  on  Hshery 
wide  averages.  The  system  for  determining 
what  constitiites  a  fishery  or  for  dassifying 
those  fisheries  must  have  eitough  flexibility 
to  take  into  account  such  local  or  seastmal 
variations.  For  instance,  if  vessels  have  a 
high  probability  of  taking  marine  mammals 
for  one  month  of  a  six  month  season,  the 
fishery  should  be  listed  as  a  category  1 
fishery  for  at  least  part  of  the  year.  Similarly, 
local  ooncentratiops  of  incidental  takes 
should  be  reflected  either  in  how  fisheries  are 
listed  or  bow  they  are  classified 

A  further  probken  arises  in  the  discussion 
of  what  constitutes  "frequent"  "occasionaL" 
and  "remote  likelihood"  for  purposes  of 
f»tegorizing  fislieries.  These  definitions  all 
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mn  axprasacd  la  tetnw  of  lh«  UkcUhood  ol  mi 
ob— rvw  on  a  npuwaUHv  vMaal 
witn«Mini  iIm  Inddanlal  tafc*  of  •  ■aihw 
m^miiMl  Jaf<in  am  'wbtmnmr  tHM.*  VNmI 

unclear.  Tha  Cowuniaaton  I 

Sarvtoa  alMuld  adopt  ( 

a  iMfa  pradaa  alawlard.  Wa  tharafaf* 

^  Ikal  rtiaaa  tanoa  ba  daflnad  in 
I  of  tha  bkalihood  of  an  IndlvidtMl  voaaoi 
taming  a  MMrtna  ■wmnal  par  fiaMnf  aoaaoB 
or  par  jraor. 

NOAA  FIsheriM  will  contlniM 
contuMng  with  ttM  Commissioa  on  IIm 
list  of  fUheriss  snd  other  OMilten 
pertainint  to  tfaa  txanplfcm  prootss. 


I  proviBM  Ibs 
foUowiai  tlstin  uhadaim  to 
implement  oM  nMnplioii  pi u visions  of 
Mclion  114: 

March  23— (1)  Day  120-  PuMfcation  in 
Podsfal  Ra^Mw  of  Hnal  hat  of 
flsharias  la  assigned  categories;  (2) 
Puhlication  Fadaml  RsgMse  of  an 
apyropriala  aotloe  to  iB^aeat 
sactioo  114  of  the  MMPA  and  ptowida 
an  oppottanily  far  paUic  caawsat:  W 
Wii^ilii  IB farNEPAflaitiaisia 


March  Z?-AfM  14— {!)  MiHc  neetinss 


fnly  21^-41)  I^T  MO.  Exeuiptiun  system 
implemented,  enforcement  begins; 
I  in  caiafoHas  I  end  I  need 
I  to  UaaVr  Aah  after  thie 
data.' 


At  the  tiaie  of  publicatioa  of  this 
Dolioa.  NOAA  Flahariaa  had  • 
163  fishsciaa  in  which  U 
parsans  partidpa*s  in  the  I 
Atlantic  (Ad)  and  Cnlf  al  I 
(GMX).  TUs  MonMtlon  is  I 
in  the  following  net.  explained  in  the 
rationale,  and  ttemtsed  in  Tabfes  V-& 
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Tables  1  through  4  contain  proposed 
lists  of  Bshsriss  to  ba  pahlishad  for 

"4(bMlMA» althe  11  Hirtj  paaaad 

aaMnoaa  MMPA.  TaMas  i.  Z  ano  3 
describe  west  coast  Hshsries.  while 
Teblee  4.  5  end  6  describe  the  eatt  coaat 
fisheries,  inchding  the  Gulf  of  Mexico. 
The  propoasd  hats  tdenti^  and 


catagorias  Osharies  according  lo  their 
levels  of  frequency  of  incidental  taking 
of  OMfine  auaanala.  TisMly  cumaianli 
received  on  the  propoeed  Uats  and 
cat^sriaa  will  ba  oanaidarsd  in 
coapiUflg  the  Qnal  Ust  to  be  published 
by  Maioh  23,  ISia 
BeCosa  completing  diaae  paopoeed 
agMcyhaMtwopablic 
one  ta  Sentde,  WA.  on 
'  M  and  oaa  in  WasU«gton. 
DC  on  Daaeaber  It.  at  wMch  the  pnblk: 
waa  Invttad  to  oanMHl  on  how  dw  hat 
shonld  ba  daedspod.  NOAA  I 
also  mailad  a  Aaft  pas»oaad  hat  aff 
fisheriea  ta  I 


liata,dM 


identified  aooosdiiv  to  I 
bytHalssgsH.il 

.  Hw  Isl  Is  aMSOt  to  faxJude  aH 
I  operating  in  Ua  waters  or 
under  MA.  loriadictlan  with  flw 
exception  of  lapaneas  salmon  gillnet 
fisheriee  end  the  eastam  tropical  ftclAc 
ysllowfin  trms  pma  saina  Bsksinr  wUch 
were  explicitly  excladsd  nvB  the 
exemption  provided  in  section  114. 

The  sooond  major  task  wss  deciding 
in  which  of  the  three  categories  esch 

frequency  of  incidental  tsUags  Xhm 
amendments  establish  three  oatagorias 
sccording  to  whether  there  ia  haqaent 
incidental  taking  (category  Q.  aocssional 
Incidental  taking  (category  n)  or  a 
remote  Ukelihood  or  no  known 
iDddental  taking  (category  QI).  The 
Commitiae  RaporU  (Snate  Report  100- 
502  snd  House  of  Repreeentatives  100- 
070)  arcomnanying  the  amendments 
recognise  that  for  the  first  year  section 
114  is  in  eUact.  the  Secretary  may  not 
have  sdaquste  data  necessary  to 
determine  accurately  the  plaosaaaat  of 
all  Osheries  into  catagorlaa.  Acoosdi^y. 
these  reports  leimaiaeiMl  six  fisheries  to 
be  Inobdad  in  calagory  1  and  two 
fisheries  to  be  indaded  in  category  BL 
^40AA  Fisheries  has  included  theee 
fisheries  in  the  raoammeoded  categories 
iar  the  proposed  I 


To  cat^oriae  aH  odiar  fisheries,  it 
to  interpret  and  define 
-nrrssinnsl "  and  "remote 
likelihood."  NOAA  Fiaheries  decided  ie 
define  these  terms  bssed  aiore  en 
quehutive  stsndards  than  quantitative 
ones  due  to  the  lack  of  ralieble  data 
documentiag  many  ooaHnarciai  fiahery 
interactions  arilii  aMiina  wsmmsli 
NOAA  Fisheries  considered  die 
Committae  Repatte  and  oaoHMnts  Inun 
thaae  inaaJvad  in  the  ds^ukipmaal  mt  dw 
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stafr.AsaMaalt.NOAAI 

ant'"'oaca8ionar 
Ukehhood** 
tobei 

with< 
inddantaily  in  a 
flahety.  His  tarti 
ahaarvaca  an  baud  vasaels  hi  I 
wbetathehhaiihondafahaenring 

woaU  ba  maxiadaad. 
NOAA  FIshsrtaa  iMMfoas  taterprets 

calagarisallon  af  flshsrias  shoald  not  ba 
based  un  ifca  ststas  rf  sisrks  irf  msrinr 
mammal  spedaa  ar  the  MkaUMwd  of  a 
rignifirsat  adeaias  impact  on  a  species. 
Othei  nctiuna.  anch  aa  mitigating 
measures,  vohnrtary  plaoemeaff  af 
observers  end  ailsraativa  ubaei  ration, 
prograsu.  are  avaAaUa  nndar  the    . 
aaRnoBMnis  wo  aamvaa  araenooe 
where  incideaas]  take  ssay  not  be 
fra^asnl  oat  fiBmamou  iisiiing  may  tie 
adversely  snecttng  e  uMiine  mammal 
population  or  wtiere  there  ere  critical 
research  needs. 

Using  this  tnterpreUtion.  "frequent"  is 
defined  to  mean  (hat  it  b  Iri^ily  likely 
that  more  than  one  inddantal  taking  will 
be  noted  during  s  standard  observation 
period  by  an  observer  on  s  randomly 
selected  vessel  "Occasionar  is  defined 
to  mean  that  there  is  some  likellbood 
thst  an  incidental  taking  will  be  noted 
during  a  standard  observation  period  by 
an  observer  on  a  randomly  selected 
vessel  but  diet  diere  is  litde  likelihood 
diet  more  dtan  one  incidental  taking  will 
be  noted  during  the  standard 
observation  period  And.  "remote 
likelihood"  is  defined  to  mean  Uiat  it  is 

aUy  unlikely  (hat  any  incidental 
tags  will  be  noted  during  a  standard 
observation  period  by  an  i£eerver  on  a 
randomly  selected  vessel 

For  purposes  of  categorizing  fisheries. 
NOAA  Fisheries  considered  incidental 
taking  to  OMan  accidental  entanglement 
snd  serious  ia|uiy  or  death,  as  mggMtnH 
by  Committee  Reports,  and  intaational 
takings  to  protaol  gear,  catch  or  persoa. 
Intentioaal  takings  ars  included  because 
the  smsodsBsnts  expressly  reqaire 
vessels  ia  catagery  1  and  11  Bsheriei  to 


report  sudi  takings  and  because  these 
takings  are  the  primary  type  of  taking  in 
several  fisheries. 

These  definitions  were  applied  to 
categorize  fisheries  according  to  the 
following  guidelines.  If  sufficient 
documented  information  was  available 
to  estimate  the  frequency  of  incidental 
takings  of  marine  mammals,  such 
information  was  used  in  categorizing 
that  fishery.  If  there  was  not  sufficient 
documented  information  to  estimate  the 
frequency  of  incidental  takings,  the 
agency  looked  to  other  factors  that 
would  indicate  the  likelihood  of 
incidental  takings  such  as  gear  types, 
fishing  techniques,  species  fished,  areas 
fished  and  duration  of  a  fishing  season. 
If  these  factors  indicated  a  likelihood  of 
at  least  occasional  incidental  takings, 
but  the  frequency  could  not  be 
estimated  because  of  insufficient 
documented  informatioa  the  fishery 
was  placed  in  category  IL 

if  available  information  or  other 
factors  indicated  that  the  likelihood  of 
incidental  takings  in  a  fishery  would  be 
so  rare  or  exceptional  as  to  be  remote  or 
non-existent  that  fishery  was  placed  in 
categonr  in. 

The  definitions  and  criteria  used  in 
identifying  and  categorizing  fisheries 
will  be  incorporated  into  the  notice  to  be 
published  bv  March  23, 1969. 

The  final  list  will  be  developed  after 
considering  comments  received  on  this 
proposed  list  The  final  list  will  be 
subiect  to  revision  at  least  on  an  annual 
basis  during  the  five-year  exemption 
period  after  notice  and  opportimity  for 
public  comment.  NOAA  Fisheries 
anticipates  that  as  information  becomes 
available,  there  will  be  a  number  of 
revisions  made  to  the  list. 

The  following  sections  discuss  the 
specific  criteria  for  placing  fisheries  in 
one  of  three  categories  designated  by 
Congress. 

Category  I  Fisheries— Tables  1  and  4 

Tables  1  and  4  comprise  the  list  of 
commercial  fisheries  conducted  in  U.S. 
waters  that  were  considered  to  have 
&«quent  incidental  takings  of  marine 
mammals.  Fisheries  were  Included  in 
this  list  based  on  the  following  criteria: 

(1)  Committee  Reports  recommended 
that  the  fishery  be  placed  in  category  I: 
or. 

(2)  There  is  sufficient  documented 
information  indicating  a  "frequent" 
incidental  taking  of  marine  mammals  in 
the  fishery. 

Category  I  Fisheries  Indicated  by 
Committee  Report 

The  Conunittee  Report  of  the  House  of 
Representatives  identified  the  Prince 
William  Sound/Copper  River  set  and 


drift  gillnet  fisheries,  Unimak  Pass  and 
False  Pass  (Alaska  Peninsula)  salmon 
drift  gillnet  fisheries,  Columbia  River 
salmon  drift  gillnet  fisheries,  the 
Washington  and  Oregon  thresher  shark 
drift  gillnet  fishery,  and  the  Bering  Sea 
and  Gulf  of  Alaska  groundfish  trawl 
fisheries  as  Category  I  fisheries.  The 
Senate  Conunittee  Report  affirmed  the 
House  of  Representatives'  list  and 
added  the  Unimak  Pass  and  False  Pass 
purse  seine  salmon  fishery.  Not  all  of 
these  fisheries  would  qualify  as 
Category  1  fisheries  under  the  second 
criterion  above  because  there  is  not 
sufficient  documented  information  to 
estimate  accurately  the  frequency  of 
incidental  takings  in  all  cases.  However. 
NOAA  Fisheries  considers 
Congressimal  intent  to  be  adequate 
iust^cation  for  placing  them  in 
Category  I  in  the  proposed  Ust  for 
purposes  of  soHciting  comments. 
Moreover,  most  of  these  fisheries  were 
identified  and  Joindy  suggested  to 
Congress  by  representatives  of  the 
environmental  community  and  the 
fishing  industry  as  category  I  fisheries. 
At  the  end  of  the  first  year,  observer 
data  should  either  verify  or  refute  the 
placing  of  these  fisheries  in  category  L 
These  fisheries  are  briefly  discussed 
below  in  terms  of  available  information 
concerning  incidental  takings.  After 
ctmsidering  all  available  information, 
timely  comments  received,  and  any 
other  pertinent  factors.  NOAA  Fisheries 
may  decide  to  recategorize  some  of 
these  fisheries  in  the  final  Ust 

Maticin  and  Fay  (1960)  reported  that 
approximately  1,000  marine  mammals 
were  entan^ed  or  killed  in  the  Copper 
River  Delta/Prince  WiUiam  Sound 
salmon  drift  gillnet  fishery  during  the 
1978  season.  The  approximate 
composition  of  the  IdU  was  516  harbor 
seals,  333  northern  sea  Uons.  10  DaU's 
porpoise,  44  harbor  porpoise  and  68  sea 
otters.  Unpublished  data  coUected  by 
Wyime  indicate  that  the  levels  of 
interaction  probably  were  of  the  same 
order  of  magnitude  in  1968. 

There  is  not  sufficient  information 
available  to  estimate  reliably  the 
frequency  of  incidental  takings  in  the 
Prince  WiUiam  Sound  set  gUlnet  fishery 
for  salmon  and  the  Alaska  Peninsula 
(Unimak  Pass  and  False  Pass)  drift 
gillnet  fishery.  However,  northern  sea 
Uons,  harbor  seals  and  sea  otters  reside 
in  the  area  and  they  are  known  to 
interact  with  similar  gear  in  the  Prince 
WiUiam  Sound/Copper  River  drift 
gillnet  fishery.  Therefore  there  is  a  high 
potential  for  the  taking  of  northern  sea 
lions,  sea  otters  and  harbor  seals  in 
these  fisheries. 

The  results  of  monitoring  programs  for 
the  sabnon  gillnet  fisheries  in  the 


Columbia  River  and  adjacent  waters 
were  reported  by  Beach  et  al.  (19B5). 
Estimated  harbor  seal  mortality  in 
Grays  Harbor.  Willipa  Bay  and  the 
Columbia  River  was  335  animals  in  1960. 
In  1961.  total  mortality  was  projected  for 
the  Columbia  River  at  335  harbor  seals. 
California  sea  lion  mortality  in  the 
fishery  ranged  from  4  to  45  animals  over 
the  same  period.  In  addition  commercial 
fishermen  frequently  harass  mammals 
away  frt>m  their  nets.  Some  of  these 
animals  entangle  in  the  nets  and  drown, 
and  others  are  killed  after  attempts  to 
harass  them  away  from  fishing 
operations  fail 

Committee  Reports  identified  the 
Washington  and  Oregon  drift  gilbiet 
fishery  for  thresher  shark  as  a  Category 
I  fishery.  NOAA  Fisheries  believes  that 
these  reports  identified  only  part  of  this 
fishery.  The  CaUfomia  driftnet  thresher 
shark  fishery  represents  the  southern 
end  of  this  fishery  and  should  be 
combined  wiUi  the  Washington/Oregon 
portion.  Therefore,  NOAA  Fisheries  has 
added  the  California  extension  of  this 
fishery  to  Category  L  The  thresher  shark 
is  a  highly  migratory  species  that  occurs 
along  the  entire  west  coast.  The 
maiorify  of  the  thresher  shark  fieet 
originates  in  California  where  they  fish 
for  swordfish  as  weU  as  shark.  The 
Wadiington  and  Oregon  fishery  is 
conducted  largely  by  CaUfomia 
fishermen  who  have  foDowed  the  sharks 
north  in  the  summer  months.  The  drift 
gillnet  fishery  for  thresher  shark  is  a 
relatively  young  fishery  that  started 
around  the  Channel  Islands  in  southern 
CaUfomia  in  1977.  MiUer  et  al  (1963) 
estimated  that  the  fishery  off  of  southern 
CaUfomia  kiUed  between  600  and  1200 
California  sea  lions  between  September 
1960  and  September  1981.  In  1983.  the 
State  of  California  promulgated 
regulations  to  reduce  the  incidental 
mortality  of  California  sea  Uons.  As  a 
result  of  the  new  regulations,  and  the 
1963-84  El  Nino  event  the  fishery 
moved  offshore  and  extended  to  the 
north  and  billfish  became  an  important 
target  species.  Since  this  shift  there 
have  been  too  few  observers  placed  to 
produce  statisticaUy  reliable  estimates 
of  incidental  marine  mammal  mortalify. 
Diamond  et  al  (1967)  reported  that  the 
rcKUstribution  of  the  fishing  effort 
contributed  to  a  reduction  in  the  rate  of 
California  sea  Uon  mortaUfy  but  had 
moved  the  fishery  into  areas  where  it 
interacts  with  more  species  of  marine 
mammals.  Between  Diamond  et  al. 
(1987)  and  preliminary  unpublished  data 
from  the  1968  Washington  and  Oregon 
observer  program.  15  different  species  of 
marine  mammals  have  been  observed 
taken  in  this  fishery.  Given  the  potential 
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war*  takaa  In  Iha  foraign  aad  laial 
vantuia  lilwriaa  '-«"t^'*»  and  Nalaan 
(1986)  aadoMtod  that  SM  to  1.436 
norlhani  aaa  lioD*  wara  killad  ia  Iha 
ShaUutf  Sirait  Baharv  in  1962.  Howavar. 
moffUBtiaa  dacraaaad  aubataatlany  in 
tbllowiag  yaara  and  tha  flahaiy  haa 
baoooM  Mifaly  domaatic  in  natoia. 
Unpubliahad  date  from  Oa4|  (Alaaka 
DapartoMol  of  Ptah  and  CaaM)  ImBcate 
a  low  lava!  td  inlaraction  batwaan  tha 
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wrara  caught  during  1.17V  ttawl  haula 
obaarvad  during  Iha  1978  fliroagb  1988 


Obaanrar  data  hi  tha  Norti  Paul  He 
grounddah  trawl  Rahary  Indicata  tliat 
tha  dagraa  of  intaraction  with  oiailDa 
manunala  vartaa  widaly  acoocdhig  to  Iha 
tima  of  yaar.  location  of  tha  flahaiy. 
tpadaa  of  fith  soofht  and  tha  typa  of 
trawl  tmr  oaatLWOAA  Ptahariaa  ta 
intaiaatad  In  uaHuliig  thaaa  aagnanta  aa 
ptadaahr  aa  poaaiMa.  Hda  wfll  anabw 
NOAA  riahailaa  to  noia  aocarataiy 
IflaBtiiy  thoaa  aagmants  with  fra^Qant 
iiitaiactluua  and  to  OKvwkip  ap|iiu|iilato 
mitigation  naaaoras.  If  Baoaaaaty. 

Maftafi  and  RoaanDaig  |i98ai 
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a  fraquent  incidental  taMag  la  Ihla 
fiahary. 

Tha  Calf  of  Maiaa  gMhMl  Bahary 
listad  in  TMa  4  b  aba  Mag  piacad  hi 
■  ■ligiiij  Ihaaadaaiapailiaad 
ohaarvattaaa  daevMatod  hi  Oftart  aad 
Wynna  (1687).  IMa  ahidy  daaaaMBtod 
thai  hi  aaa  aa^Mol  af  tha  Rihary  at 
Waihuaia—ali  nan 


Catagory  ■  flakariaa  wara  Manlinad  hi 


inchidad  in  thia  catagmy  baaad  «■  dM 
lbUowh«  criteria: 

(1)  Thafa  la  infenHttaa  indicatiiig  an 
uuLaaioiiai   mcioBinai  tamig  oi  uiai  iirj 
mammala  In  IhallalMfy^  or 

(Z)  fai  the  abniicc  of  huormation 
indicating  tha  frequency  of  taxidental 
taking  of  laafhie  mammaiai  tnara  is  a 
likaHbood  of  St  leaal  an  "occaaioaar 
inddental  taking  ta  (he  flahary  based  on 
factors  such  aa  gaar  typa.  RAlng 
techniques,  spadea  fished,  area*  Bshed. 
or  durstlan  <rf  fishing  season. 

A  brief  discossion  of  these  Qaheries 
foDows. 

Qvsn  the  known  incidence  of  marine 
mammals  ta  the  asaa.  and  that  the 
salmon  gilfaiet  fisheries  listed  in  Table  2 
uaa  gear  similar  to  (ha  gaar  obaarvad  by 
Maddn  and  Fay  (1960)  ta  tha  Copper 
River  Delta  aad  by  Beach  at  aL  (196^  in 
tha  Colmahia  Rivar,  there  ia  soma 
MkaBhood  of  an  occasional  inddantal 
take  of  martee  mammals,  ta  addition 
there  are  reports  indicating  that 
inddantal  lahaa  of  I 
mora  than  a  rare  or  sxoeptional  ewaat  ta 
naat  salmanjinnsl  flahariss  However, 
thaia  ia  Inaamdaat  inforaaatioa  to 
astiaato  rahabty  tha  fraqnaocy  of  the 
takaa.  Rraoiplaa  of  reporta  ta  various 
salsMa  giUaat  Bahartaa  are  diacuaaed 


TW  NOAA  PldMriaa  Alarita  Ragioa 
documented  aix  hoapbadi  whale 
totam^tamma»m,  laaallhig  ta  at  laaat  one 
moftaUty  ta  the  saathaaat  Alaska  drift 
glltaat  flahary  far  aalaaa  ta  1967.  Thia 
appears  to  be  an  anomalous  yaar  aad 
may  not  be  a  raUable  astimata  of  tha 
fraquaacy  of  inddantal  takes. 

NOAA  Fiaheries  Alaska  Re^on  has 

occaatoaaHy  sboet  northern  sea  bona 


/  Vol  51  Wol  17  /  Fiiday.  J—uaqr  27.  MSB  /  tVopoaed  Rtdea 41SB 


(the  am 


Jar  sach  taAuaga)  aad  haihar 


aaalstoi.  

of  gear.  This  fishery  also  taak  a  pay 
whalatair 

Twelau< 

takeata  1969  ia  the  Brisloi  Bay  act! 

drift  gillnet  fisheries  for  salmon  (Fttiat  rt 
aL  196fj.  Bat  nice  few  ufliei  {nniKsucd 
reports  cf  iotecactians  with  salmaa 
giltaet  firfieries  ta  Alaska.  Washington, 
or  Oragoa  are  available.  Ibis 
infoonatioa  daaa  nat  constihita 
sufBdant  Jaatificattaa  to  place  this 
fiahaiy  ta  Cataoonr  L 

Certificate, 
reported  inrirtaala[i 
takestather 
luandePncai 

I  to 

I  seltabfy  the  adaai  taqaeaey  af 
indaaaAal  trictaas. 

The  gillnet  fiaheries  for  Califorata 
whitoaaaf  ~        ^       .         . 


used  ta  tnhar  nsneins  wlBi  uaquent 
inddantal  lAiip  toA  fliere  is  known 
taddanoe  of  Bwriae  mammals  ta  the 
areas  fished.  Ihaae  fisheries  use  SMrii 
sizes  large  enough  to  capture  Cafifomta 
sea  lions  and  harbor  seals.  Hanan  et  aL 
(1988)  astimated  (he  total  JBortality  of 
Calffomta  aea  hans  and  hariMir  seals  ta 
these  fisheries  to  ba  smaQ  coogMued  to 
the  take  ta  the  halitait  aad  a^Aark 
fiaheiiea.  Ifaa  white  opaakar  and  booito/ 
flyiag  fish  iiMBati  aaa  aatoUeroeah  bat 
tdMa  af  anriaa  Bsaaaaala  are  raparted 
and  there  is  aoaae  Jikdihaod  of 


1  taoH  tdwries  are  tadoded 
ta  Caiagaiy  B  baaed  an  fishemea 
reporta  aad  the  Hcelihood  of  at  least  an 
occasionss  tatentioiuri  twe  to  protect 
gear  or  catch.  'Rie  entangleoent  of 
marine  mammals  is  a  rare  event  bat  the 
loas  of  hofdwd  fish  to  seals  and  sea  lions 
oocura  4m  at  least  an  oocasiosal  basis, 
nshermen  use  various  methods, 
indudiag  firearms,  to  deter  nadne 
maaHMls  hoai  alealing  hooked  fiak 
Whea  thia  type  afdeleirence  hM  failed, 
fisherawn  have  been  known  to  shoat  at 
and  aaaieti—kiHaBhaab  that 
coattaae  to  df  pradata  their  catdi.  Baaed 
on  taAerviewa  with  fiahermen.  MiUer  et 
aL  tl96S)  sepeftad  titat  appremmately 
jOO  l^a^Bomta  aea  iions  were  iQlleQ  tn 
the  California  salmon  trail  fishery  ta 
1S8Ql  This  information,  however,  is 
insuCRdent  to  condude  (he  frequency  of 
inddeotsl  takings. 

NOAA  Fisheries  proposes  placing 
Alaskan  aatauw  beach  aad  parse  seine 
fisheries  {other  than  those  in  ilnioMk 
Pass)  ta  Catagory  H.  Given  Iha  type  of 
fishery  aad  area  fished  tiiere  is  a 
likelihood  of  at  least  oocasioaal 


iatentioaal  takings  ta  order  to  prated 
gear  or  catch. 

The  Hawaiian  taolliqg  cod-and-reel 
fishery  is  induded  in  Category  n  based 
on  the  likelihood  of  frequent  mteractions 
with  dd^|4dns.T1ie  intoacfions  reported 
are  usoalhr  dcd|duns  removins  bait. 

The  Caufomia  luuud  hard  lUheries 
are  proposed  nir  hstng  ta  Category  u 
based  on  linuiuiation  from  MlBer  et  aL 
(1883]  ™H-M'"^"™^g  at  ieaai  an 
occasion^  mortality  of  several  species 

The  Alaaka  lea^iat  groandfish 
fishery  has  a  thiWhuud  s<f  iatoafieaal 
taktafs  to  paoleat  fear  or  catch  staalar 
to  the  IHaca  WSlBam  Saaad  and 
soalfaeaataBBatag  Sea  hingline  fishery 
for  aaUefiah.  Aln,  baaad  on  gear  type. 


■  Hsawaar,  these  is  insiifBdpat 
infaiaiatiaB  to  osttanate  die  Iraqaenqr  of 
inddaatal  takiags. 

The  reaiaindBr  af  the  west  ceaat 
fisheries  listed  ta  Cat^Biy  D  (the 
hfetlakafla  fiahtcap  &heiy  ta  Alaaka. 

the  squid  dip  aet  fishsiy,  aad  the 

imJuded  because  available  information 
from  fidieiiiieu  reports,  studies  {e.g. 
Miller  et  aL  1963  and  Kidfis  1987).  and 
other  racton  inentioned  ta  oritenon  two 
indicate  (hat  marine  mammals  are  at 
least  occasioBsily  tatentionaRy  taken  by 
fishennen  to  proted  gear  and  nieir  eaten 
nY>m  damage  by  manne  mammals. 
Information  is  too  sparse  to  document 
the  frequency  ef  incideflM^  trfctags. 

Certain  eaat  coast  fisheries  are  also 
being  proposed  for  Category  CTbe 
Southern  New  Englaad.  Mid-Adantic 
ofEriiore  sqdd  and  Atlaafic  Ocean 
mackerel  fiaheries  listed  ta  Table  S,  sre 
placed  ta  Category  1  because  diere  is 
some  infomatioa  indicattag  that  there  is 
at  least  aa  occasioaal  incidental  takng 
of  a  variety  of  marine  mammals,  lliis  is 
based  on  observer  reports  in  joint 
venture  operations.  There  were  33 
reported  takes  of  marine  mammals  from 
1985^88  widi  a  high  of  20  m  1986. 
Coosequently.  these  reporta  combmed 
with  the  likc^hood  of  at  least  occasional 
incidental  takings  based  on  the  type  of 
fishery  and  gear  tavolved.  justify 
indusion  of  this  fishery  ta  Category  IL 

Ihe  Atlantic  Ocean  and  Gulf  of 
Mexico  pelagic  lon^tae  fisheries  listed 
in  Table  5  are  proposed  as  Category  II 
fisheries.  Information  colleded  by 
observers  on  ihe  Japanese  fleet  of 
lon^ners  operatizig  m  Northeast  waters 
documented  at  least  occasional 
incidental  takings  of  marine  mammals. 
Since  this  fleet  is  similar  in  most 
respects  to  other  pelagic  longlii 


there  is  a  likehhoed  of  at  least 
occasional  taoideatal  talringt 

Category  fli  llshertes    Tables  3  and  6 

Tables  3  aad6ooaqirise  the  TiSt  al 
fisheries  that  have  beea  deterauoed  to 
have  "a  reaM>te  likelihaad  of  or  no 
known  j 
maBHaaL" 
m  Category  D  based  on  the  following 
criteria: 

(1)  Ceaimittee  Reporta  leoaauwadei 
that  the  fishery  he  plaoed  ta  Catepofy 
IIL  ^ 

mose  Bnn  a  seawte  hhaiihaad  ai  aa 
mddental  taking  of  4 
onefiahery;ar 
(3)ta« 


taking  or  adwre  there  ia  aa  I 
taking  of  aMitae  maaaiialr.  dlher  factors 
sudi  as  gear  type,  fishing  techaiqaes, 
spades  fished,  areas  fished,  or  daratiea 
at  firfnig  season  auggert  no  anre  than  a 
reawte  KhtWiuedaJaB  taddentat  taike; 

ta  fluidng  this  drtei  uiinafaoa.  die 
agency  relied  an  (he  Senate  CoBunittec 
Report  whidi  stated  that   iishenes  sodi 
as  the  shrimp  tiawl  fisheiy  and 
menhaden  purse  seine  firiiery  ta  the 
Atlantic  Ocean  and  die  Gidf  af  Mexko. 
where  hundreds  of  oioBsands  of  seta  or 
tows  nay  result  ta  a  smaH  total 
mortality  of  animals  annuafly.  would  be 
placed  ta  (Category  mr  (Senate 
Committee  Report,  page  17). 

There  is  no  information  available 
suggesting  that  the  northern  Bering  Sea 
giUnet  fisheries  taddentally  taiw  marine 
mammals.  Based  on  factors  described  ta 
criterion  3  above,  there  is  only  a  remote 
likelihood  of  a  taking  inddental  to  these 
fisheries. 

The  likelihood  of  mddental  take  of 
marine  mammals  ta  the  other  cate>gory 
III  ^Dnet  fisheries  is  remote  because  the 
seasons  are  extremely  short  (eg.  herring 
fisheries],  the  mesh  siae  is  too  small  to 
entangle  (e.g.  shad,  smelt  and  herring), 
or  they  are  ooaduded  ta  areas  where 
mammals  generally  are  not  present  (e^ 
mullet). 

Troll  fisheries  for  species  other  than 
salaun  rarely  report  losses  of  fish  to 
martae  mrp'""''*  tacidentai  take  ta  troll 
fisheries  usually  occurs  as  intentiaBal 
lethal  removal  of  animals  that  are 
depredating  catch  and  gear.  Since  troll 
ftaberies  identified  ta  Table  3  have  sot 
reported  fish  losses  and  (mU  gear  oaly 
rarely  eatangles  a  marine  manuaaL 
NOAA  Fiaheries  believes  diat  the' 
likeltaood  that  these  fisheries  will  take  a 
madae  aiHmmal  is  remote  and  proposes 
placing  them  ta  calqory  IIL 

Marine  auiBHnal  interac^iaas  have 
been  documented  for  only  a  few  of  the 
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round  haul  fl»h«riM  (lndudin|  beach 
■einafl  and  throw  nets)  tdantiflad  In 
Tabia  S.  Tha  likelihood  of  enlanglemant. 
•arioua  injury,  or  mortality  of  marina 
mammals  at  a  result  of  these 
interactions  is  remote.  No  marina 
mammal  interactions  have  been 
reported  from  the  remainder  of  the 
round  haul  fisheries  identified  in  Table 
9. 

Marina  mammal  Interactions  have 
also  been  documented  for  longline 
fiaheries.  but  the  likelihood  of 
entanglement  or  Intentional  takings  is 
remote.  More  commonly,  the  mammals 
raid  the  baited  hooks,  diminishing  the 
fishermen's  efficiency. 

With  the  exception  of  Alaska,  the 
west  coast  trawl  fisheries  generally 
have  a  remote  likelihood  of  incidenUUy 
taking  a  marine  mammal.  On  rare 
occasions,  marine  mammals  may 
become  entrapped  In  trawl  nets.  In  the 
Padflc  whltii^  fishery  observers  have 
documented  between  1  and  12  takings  of 
marine  mammals  per  year  since  1976  by 
foreign  and  (oint  venture  operations. 
Interactions  tend  to  be  «vith  pinnipeds 
attempting  to  remove  fish  from  the  cod 
end  as  the  net  is  retrieved  (Miller  et  al. 
1883).  Flabermen  generally  are  not 
bothered  by  thla  and  few  reports  of 
intentional  lethal  removal  are  known. 
Since  the  likelihood  of  mortality,  serious 
Injury,  or  entanglement  is  remote  NOAA 
Flshwies  propoeea  placing  these 
fisheries  in  Category  lU. 

The  nature  of  the  gear  or  methods 
used  in  the  remainder  of  the  fisheries  in 
Table  3  Is  such  that  the  likelihood  of 
entanglement,  serious  injury,  or 
mortality  of  a  marine  mammal  or 
intentional  takings  to  protect  gear  or 
catch  is  remote. 

For  the  following  East  coast  fisheries, 
there  have  been  rrports  and  Information 
concerning  incidental  takings  in  these 
fisheries,  but  based  on  factors 
mentioned  in  criterion  (3)  above  thart  Is 
only  a  remote  likelihood  of  these 
takings. 

The  Gulf  of  Maine  (GMF.)  Tub  Trawl 
Identified  in  Table  CI.  is  a  bottom 
longline  operation  that  occurs  within  2S 
miles  offshore.  The  interactions  reported 
are  usually  seals  robbing  bait  and  fish 
from  the  hooks.  Bui.  there  ia  only  a 
remote  likelihood  of  entanglement  or 
Intentional  takings  to  protect  gear  or 
catch. 

Only  five  vessels  are  licensed  for  the 
GME.  Southern  New  England  (SNE). 
Mid-Atlantic  (MDA)  Atlantic  bluefln 
tuna  purse  seine  Tishery.  In  1006.  three 
humpback  whales  were  reported  taken 
by  thetw  vessels.  This  appears  to  be  an 
anomalous  event  because  there  have 
been  no  other  reports  of  marine 
mammals  taken  in  other  years.  Since  the 
season  for  this  fishery  is  very  short  and 
the  purse  seines  are  relatively  small 


oomparad  to  thoaa  used  in  other  types  of 
t\uui  fisheries,  there  is  only  a  remote 
likelihood  of  inddoital  takli^s  in  this 
fishery. 

There  have  been  no  reports  of  marine 
mammal  mortalities  in  the  GME  Atlantic 
Herring  Purse  Seine  and  Rxed  Gear 
fisheries.  Marine  mammals  do  become 
captured  by  gear  in  these  fisheries,  but 
because  mash  sixe  of  nets  used  is  small 
there  is  only  a  remote  likelihood  of 
entanglement  When  marine  mammals 
are  captured  in  this  gear,  they  are 
generally  released  without  Injury. 

Based  on  gear  type  and  areas  fished, 
the  GME.  SNE  and  MDA  coastal  gillnet 
fisheries  have  only  a  remote  likelihood 
of  incidentally  taking  marine  mammals. 
These  fisheries  take  place  within  the 
lower  reaches  of  the  large  river  systems, 
or  near  the  coastal  embayments  along 
the  East  Coast.  The  fisheries  commonly 
occur  In  the  spring  during  anadromous 
fish  runs.  Mammal  abundance  in  the 
coastal  areas  is  usually  low  at  that  time. 
A  small  gillnet  fishery  operates  year- 
round  in  the  Mid-Atlantic  area  for 
various  pelagic  fish  species.  The  fine 
mesh  nets  do  not  entangle  the  larger 
■ummal  species  that  frequent  the  area. 

Although  there  have  been  some 
reports  of  entanglement  of  marine 
mammals  in  gear  used  by  SNE  and  MDA 
Trap  and  Pmmd  Net  fishery,  the 
likelihood  is  remote.  The  reports  of 
entanglement  often  involve  decajrlog 
carcasses  that  have  fioated  into  the 
gear. 

There  have  been  periodic  reports  of 
marine  mammals  being  entangled  in 
lobater  lines  end  gear  over  the  past 
fifteen  years  in  the  Gulf  of  Maine/ 
Southern  New  England  inshore  lobeter 
pot  fishery.  However,  given  the  large 
number  of  individual  vessels,  the  nature 
of  this  fishery  and  the  gcnr  type  used, 
the  likelihood  of  incidental  takings  is 
remote. 

The  GME  Atlantic  salmon  fanning 
fishery  is  a  growing  industry  along  the 
coast  of  Maine.  The  marine  mammal 
interactions  involve  seal  interference 
with  the  pens.  Non-harassing  methods, 
such  as  double  netting  around  the  pens, 
have  been  used  to  protect  fish  to  date. 
At  this  time,  however,  there  does  not 
appear  to  be  more  than  a  remote 
likelihood  of  entanglement  or  intentional 
takings  of  these  marine  mammals. 

For  the  remaining  fisheries  listed  in 
Tsble  t.  there  is  only  a  remote 
likelihood  of  incidental  takings  based  on 
gear  type,  the  nature  of  these  fisheries, 
and  other  factors  Uatad  in  critarioo  3 
above. 
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Propo8ed  Li8t  of  Fieheries  Associated  With  Exemption  Procedurea 
Table  1.-^tegory  I.  CotMMERaAL  Fisheries  in  the  Pacific  Ocean 


AK  Prince  tMKam  Sound  drill  gMnel 

AK  Prince  WHam  SoanS  set  ^Saat- 

AK  Paninauls  drift  giSnet.. 


I  ai  Areas  4,  4A.  and  48. 


Catembia  River  Reaioa.  MiiSipa  Bay.  G(aysHailMr«ndudee 


WA.ORI 
Ott>ar  finfttTi: 

WA,  OR.  CA  thresher  sharti  and  ewordfish  drift  giNnel . 

CA  CalitomiaDMMland  angel  sharti    sotgiSaet 


iiMors. 


^wC-f  ^^^w  ^p^M^n  , 


Lona  tne/tti  inaSShariae  satitefish: 

MCMaeaUMtan  Sound _.. 

AK  Souiham  Beri^j^ee _ 

TraiiH  fisheries  youndistt 

AK  Benng  Sea/G«H  ol  Alaska 


Purse  aeirte  Ssharies  aahnon: 

M^  Soeih  tInanA  (Titsa  Pass  and  INMiirii  Pass).. 


Estanaled 
number  o( 


persons 


525 

164 
«6 


309 


788 


25 
66 

70 


102 


Manaai 


2.  6.  13.  M.  and  ts. 
2.  6.  ta.  aad  15 

2.  6.  13. 15.  and  30 
e.  15.  and  30 
2.  3.6.  and  30 

2.3.6. 11. 14. 15.  t6. 

IT,  W.  22.  23.  29. 

30. 32.  and  33 
3.«.  13.  IS.  16.  and 

30. 

25.28. 
25. 

1. 2.  5. 6.  7.  8.  Si  10. 
11.13.  14.  15l25. 
and  32. 

1.2.  and  13. 


TABtE  2.— Category  II.  Commercial  Fisheries  in  the  Pacifk:  Ocean 


Fishery 


Ganat  fishanas 


Alaska  drift  giSnel. 

AK  Yritulat— set  ganel 

AKC^ookMei— sat«tf  I 
AKKodMli— aetgaoai.... 
AKPanlnaula  aotgiSnai 
AK  Bnatal  Bar-«el«id  drift  gMnel.. 


WA  Pugel  Sound  Region.  Hood  Canal.  Straus  olJuan  de  Fuca  (inchides  rivers,  estuaries.  etc.)-sel  and  drift  fliSnet.. 


WA 
Other  finfish: 
AKgMnelS- 


twnStaro* 


luiarine  raamnal 


TraS 


CA  giSnelB4or  whSe  sea  t>ass.  yeSow  tan.  soupiin  shartt,  white  croaker.  bondo/Oying  fish. 


WA.0R.  CA 


Round  haul  (aame  and  lampara).  beach 
AK  sabncn  aeach  or  purse  seine.... 

CA  hemng  purse  seine 

CA  anchovy,  mackepal.  luna  purse 

CA  sardine  purse  seine _.. 

CA  squd  parse  seine „. 

Long  kne/Set  Ime  lisneries: 

AK  groundfah _ 

Pot  ring  net.  and  trap  fisheries: 

AK  meUakaaa  fish  n^ „ 

Handkne  and  jig  Wwnes: 

HI  deepsea  bonomteh _.. 

HI  tuna - .■..._.. 

Dip  net  fisheries: 

CA  squMJ _ _.. 

Aquacutture.  reach  peas: 

WA.  OH  salmon  net  pens „ 

OR.  WA/Mtaal  sahnoa  ranch _ 


460 

154 

1.213] 

174 

100 

2.692 

3.900 

255 

« 
144 

1J60T 

4.727 

903 

1.199 

43 
330 
345 

40 

1.607 

4 

434 

144 

to 

21 

« 


2.  6.  13.  M.  IS.  2i. 

30.  and  31 
^C  13L  14,wid30 
ZC  13.  15.  and  26 
2.4.  13.  and  IS. 
2. «.  13.  and  30 
2.  6.  26.  «td  30 
1.  a3.6.  14.  IS.  and 

25. 
2.3.and« 


3.C..13.  27.afid30 

1.Z26.and31 

2.  3,  and  « 
20.  21.  and  24 

2. 13,  and  15 
16. 
3.27. 
3.27. 

3.  22.  23.  and  27 

2.31. 
2.6. 


1^2o. 

12.  20. 1 

3.23 

2.3.and« 
3.«. 


121. 


«« 
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i/mm  i.-'-Cknaoiw  m.  Con— wcut 


M  THi  PAonc  Ocean 


ijn 

IS. 

MO 

3. 

tSM 

2.a.Md6. 

•1 

Mmh  AHSM^tf^Bll. 

T.aM 

4.6 

<80 

Nm 

tlmMii^urt 

T 

0» 

T 

. 

Ool 

960 

13. 

0 

Nmw  dooumaniMl 

440 

M4. 

53 

6. 

100 

3.6. 

190 

Nam  docuRMMMl 

1* 

Ob. 

a 

Do. 

24 

Oo. 

• 

DOi 

» 

Do. 

SJM 

2.  4.  25.  and  26. 

307 

3. 4. 6.  Mid  17. 

10 

3. 

10 

21. 

24. 

X 

NdMi  dOGUlMfliMl 

ao2 

OOl 

808 

2. 1  0^  17. ««!  33. 

2S 

3. 

0 

NofM  OOCUnMfNSO. 

1A39 

u. 

.220 

Nona  dociaiiwOMl 

170 

4,6. 

1.426 

4. 6. 3a  and  32. 

ai 

Nona  dKumanlad. 

000 

Oa 

7 

Oa 

21 

12 

S 

Nona  docunwmad. 

« 

Doi 

a 

Oa 

0 

Do. 

60 

Oa 

30 

Oa 

•70 

4.6. 

17 

Non#  ooouwmwso. 

70 

20. 

<«0 

Notw  doounwUMl 

T 

Oa 

» 

Oa 

110 

Oa 

m 

Oa  . .  ^      ^ 

•1 

Oa 

1 

Oa 

1 

Oa 

4 

Oa 

IX 

Oi 

100 

Oa 

13 

Oa 

3 

Da 

172 

Oa 

10 

Oa 

04 

Oa 

3 

Oa 

37 

4. 
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Table  3.— Category  III,  Commeroal  Fisheries  in  the  Pacific  Ocean— Continued 


Rahery 


WA.  OR  aaa  urcMn.  ottiar  dama  octoput.  oyslera,  aea  cucumbers,  acalopa.. 

CAabalona — 

CA  aaa  urchin 

HI  aqujdjng  ipaaf 

HI  lobalar  dMng..... — ... .. ...... — . — . — ~...._...__..............~.~_~.._...~.. 

HI  coral  dMrtg ...__. ____.„ ~.. ____..__»__.___ — 

HI  handlpicli ~ ~- „..™...._._....._— 

AquacuNura.  pondK 

WA  oyalar  larm — — «... — . — — «.«—..-..«... 

WA  muaaal/dam _... 

WA,CAIia|p 

Hliahpond _ ■■ 

Commarcial  paaaangar  fiiMng  vaaaal  (charter  boat)  lisherieB: 


WA.  OR.  CA  M  apacies.. 
OOiarl 
HI. 


Esamated 

number  of    |       Marme  mammal 
speoea  nvotved 


647 
129 
000 

40 

16 

2 

05 

316 
224 

'  4 
3 

17 


2  6 

None  documertted. 
Oo. 
Da 
Oo. 
Oa 
Da 

Oa 
Da 
Oa 
Oa 

3.6 

None  documemad. 


Table  4.— Category  I,  Commeroal  Fisheries  in  the  Atlantic  Ocean 


Rahery 


irawi  awMry; 

SNE.  MOA  Foreign  nackerel  (1908.  3  countha^. 

Oanel  Oaharlea: 

QME  grounrWah 


Esamalad 
number  of 


IS 

130 

10 


ipocwt  tfwK)Ked 


16.  20.  2&  23.  and  34. 

6.  IS.  23.  31.  32  34. 

3S.and36. 
6.  23.  34,  and  35 


Table  5.— Category  II,  Commercial  Fisheries  m  the  Atlantic  Ocean  and  Gulf  of  Mexico 


Fishery 


TrsMll 

SNE,  MOA  oHihora  OQUKi — — .— . 

AOaniic  Ocean  mackerel 

Longina; 

AOaniic  Ocean  and  GMX  tuna,  shark,  awordfish.. 


number  of 
weaeeis/ 
persona 


20 
200 

820 


Marine  mammal 
Species  irMatvad 


16.  22.  23.  and  34. 

23.16. 

22.  23.  24.  27.  31.  32. 
and  37. 


Table  6.— Category  III.  Commeroal  Fisheries  in  the  Atlantic  Ocean  ano  Gulf  of  Mexico— contmueo 


Fishery 


Tfaurt  Osheriea  bottom. 

GME  northern  ahrwnp— firwl.. 

QA.  SC  whek 

GMX.  SOA  shrimp 

Catco  acaOopa _...... 

BhMfish.  crosfcar,  flounder — 
Grab 

Off  bottom. 

GME,  SNE  groundish. 


SNE,  MOA  mned  spaciea . 


GMX,  SOA  coastal  herringa. 

GMX  butterlish 

Oder  trawls: 

GME.  SNE  see  scallops 

Tub: 

GME  tub  trawl 

n«se  seine: 

GME.  SNE,  MOA  menhaden.. 


GME.  SNE,  MOA  AOanlic  bkiefin  tuna.. 
GMX.  SOA  menhaden 


number  of 


apeoes  inv<yved 


320 

None  documented. 

2S 

Oo. 

18.292 

20.40. 

200 

None  documented. 

560 

Oo. 

400 

Oa 

1.052 

Oo. 

>  1.000 

Oo 

5 

36. 

S 

36. 

215 

46 

6.35. 

10 

20. 

5 

31. 

97 

20. 
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Tabu  6.— Cat«xmiv  M. 


Fmmcmu  m  TMi  Atuamtic  Occan  and  Qulf  or  Mooco—OOMTMUEO— Continued 


QMX,SOA 
Hook  and  taft  QMX.  aOA 
Hook/lw. 
Garwl/t«ipooK 


QME.  SNC  MOA  oa 
n.  MM  OOHI.  QMX 
n-MMOM 
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(Autbority:  16  U.S.C.  1361  et  sei/.) 

Date:  January  19. 1989. 
|aaM8  W.  Brannan. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc  89-1828  Filed  1-23-89;  3:34  pm| 
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OC^ARTMOIT  OF  TMi  TRCASURV 
Comptrolar  ol  ttw  Cyrranqf 
Item  Parts 


lOMlMtNlLl 


r.  OfRc*  of  th«  Comptroller  of  the 
Cumncy.  Trsasury. 
iRnalruIa. 


r:  Th*  Office  of  the  Comptroller 
of  the  Currency  (OCC)  la  amending  12 
CFR  Part  9  bv  adoptinf  an  Appendix  A 
thereto  whkn  oontalna  riak-baaed 
capital  guldellnea.  The  OCCs  current 
capital  regulations  provide  a 
dialnoentlve  to  national  banke  holding 
low  risk  aasets.  because  the  same 
amount  of  capital  is  required  to  be  held 
against  those  assets  that  must  be 
maintained  against  a  highly  risky  snd 
high  yielding  asset  Furthermore,  the 
current  capital  regulations,  which  are 
based  OB  total  aasets.  do  not  take 
account  of  a  bank's  off-balance  sheet 
actlvitiea.  The  effect  of  the  risk-based 
capital  guidelines  will  be  to 
individualize  bank  capital  re<)uirements 
by  tying  them  to  the  riskiness  of  a 
particular  bank's  assets  and  off-balance 
sheet  activities. 

I OATC  December  31.  isea 

Sanford  M.  Brown.  Attorney.  Legal 
Adviaocy  Services  Diviaion.  (202)  447- 
1880.  lennifer  C  Kelly.  National  Bank 
Examiner.  Commercial  Activities 
Diviaioo  (SOZ)  447-1104.  or  Larry  Winter. 
Nattonal  Bank  Examiner.  Multinational 
and  Regional  Bank  Analysis  Division 
(202)  447-1747.  OfRce  of  the  Comptroller 
of  the  Currency.  Wsshington.  DC  20218. 
raavi 


Intrudmtiuii 

These  final  risk-besed  capital 
guidelines  ere  derived  from  the  risk- 
based  capital  proposal  th«t  the  U.& 
banking  agencies  published  for  public 
comment  at  &3  FR  SSSa  March  15. 1988. 
l^lrtioos  of  the  proposal  have  been 
modified  in  response  to  the  comments 
received  from  the  public  A  compieie 
discussion  of  the  Issues  rsised  by  the 
commenters  and  the  changes  from  the 
propoeed  guidelines  is  preceded  by  a 
brief  overview  of  the  Hnal  guidelines  in 
this  preamble. 

These  guidelines  sre  supplemental  to 
the  existing  capital  requirements 
detaUed  in  12  CFR  Part  3.  The  OCC  is 
considering  amendments  to  12  CFR  Part 
3.  and  expects  to  publish  s  Notice  of 
Propoeed  Rulemaldng  in  the  very  near 
future.  The  amendments,  which  would 
become  effective  December  31. 190a 


would  implement  a  capital  definition 
that  is  consistent  with  the  defbdtioo  in 
these  risk -baaed  capital  guidelines  and 
establish  s  new  minimum  capital-to- 
totol  assets  requirement.  Transitional 
arrangements  will  govern  compliance 
with  the  risk-based  capital  guidelines 
until  they  are  fully  implemented  on 
December  31. 1982.  A  brief  explanation 
of  the  propoeed  amendments  to  Pari  3 
and  a  conptete  discussion  of  the  OGCs 
transitioaal  arrangements  for  the  risk' 
based  capital  guidelines  follow  this 
overview  of  the  final  guidelines. 

Background  and  Purpose 

lliese  final  guidelines  mn  consistent 
with  the  international  framework  for 
capital  standards  established  in  July 
1988  by  the  Committee  on  Banking 
Ragulatioaa  and  Supervisory  Practices 
(favquently  referred  to  ss  the  Cooke 
Committee  or  the  Besle  Supervisors 
Committee).'  which  meets  under  the 
suspices  of  the  Bank  for  International 
Settlemente  in  Basle.  Switzerland.  The 
intemational  framework  is  also  known 
as  the  Baale  Agreement 

Eflbns  to  develop  a  risk-based  capiul 
measure  to  the  United  Stetes  date  back 
a  number  of  years.  The  three  U.8. 
benkiag  i^ndss  (die  Federal  Reewve 
Board,  the  Federal  Depoeit  Insurance 
Coqmratioa  and  the  Office  of  the 
Comptroller  of  the  Currency)  first  issued 
a  risk-based  capitol  proposal  for  public 
cooaaMnt  at  51  FR  10802.  March  27.  1888l 
A  majority  of  the  public  comments  oo 
the  1888  propoaal  expressed  general 
support  for  the  concept  of  basing  s 
bank's  capital  requirement  on  t^ 
riskiness  of  ite  aaseto  and  off-balance 
sheet  activitiaa.  Many  commenters 
aaaerted.  however,  that  without  similar 
requirements  for  foreign  competitors,  the 

Kroposed  requirements  would  put  U.S. 
anks  at  a  competitive  disadvantage. 
In  light  of  thoee  concerns,  the  VA. 
banking  agencies  began  working  with 
the  Bank  of  England  on  the  development 
of  e  common  approach.  The  OCC 
published  s  proposal  based  upon  s  foint 
U3./U.K.  risk-based  capital  ugreetnent 
at  32  FR  23045.  |une  17. 1987.  llie  scope 
of  the  totematiooal  convergence  effort 
axpandad  further  when  the  Cooke 
Committee  took  the  U.&/U.K.  propoaal 
under  consideration  and  addressed  the 
possibility  of  expanding  the  agreement 
to  include  all  of  the  countries 
repretenfed  on  the  Committee. 

As  s  result  of  the  Cooke  Committee's 
efforts,  the  Intemational  framework. 


r«fifv**nl«IWM  of  lh»  o»nml  banii  and 
•upmiiory  ■uthonlia*  from  the  Group  of  Tm 
0l>Mnlr«««  (Brlfium.  Canada.  Kranre  Cermany.  Italy, 
lapan.  Naiharianda.  Sweden.  Switzarland.  Itniied 
ICiiiedol  Unalad  Sla(ca|.  and  Lukambovrs 


upon  which  the  guidelines  are  based, 
was  developed.  Thus,  the  final 
guideline*  represent  the  culmination  of 
efforts  over  several  years  to  develop 
totemationally  coiulstent  capital 
standards. 

These  final  risk-based  capital 
guidelines  have  a  twofold  purpose:  To 
make  capital  requirements  more 
sensitive  to  differences  in  risk  profiles 
among  banking  organizations  and  to  aid 
in  making  the  definition  of  bank  capital 
uniform  internationally. 

To  achteve  this  purpose,  the  risk- 
based  capital  guidelines  make  several 
modifications  to  the  current  capital 
standard.  First,  the  guidelines  recognize 
the  riskiness  of  assets  by  lowering 
capital  requiremente  for  some  asseU 
that  deariy  have  less  credit  risk  than 
others.  Second,  the  guidelines  recognize 
the  risk  inherent  in  off-balance  sheet 
activities  and  require  that  banks  hold 
capital  against  them.  Third,  the 
guidelines  establish  a  definition  of 
capital  and  a  minimum  risk-based 
capital  standard  that  are  consistent 
internationally,  and  place  a  greater 
emphasis  on  equity  capital  A  bank's 
risk-based  capital  ratto  is  obtained  by 
dividing  ite  capital  base  by  ite  risk- 
weighted  assete. 

Difference*  Between  the  Riak-Bae^d 
Capital  Guidelinee  and  the  Existing 
CapitaJ  Standard 

The  following  sections  describe  In 
greater  detail  the  three  areas  in  which 
the  risk-based  capital  guidelines  differ 
from  the  existing  capital  standard 

L  Assete  are  Risk- Weighted 

Under  the  risk-based  capital 
guidelines,  assets  are  placed  into  on6  of 
four  risk  categories,  based  primarily  on 
credit  risk.  To  calculate  a  bank's 
minimum  risk-based  capital 
requirement,  the  face  value  of  assets  in 
each  risk  category  is  adjusted  to  refiect 
the  relative  riskiness  of  that  category. 

For  example,  assete  in  the  first  risk 
category,  which  includes  cash,  reserves 
at  Federal  Reserve  Banks,  and  securities 
issued  by  the  U.S.  Government,  have  no 
credit  risk  and  therefore  carry  a  0%  risk- 
weight  and  require  no  capital 

Capital  is  required  for  assets  in  the 
remaining  three  risk  categories.  Capital 
is  required  for  2a  sa  or  100  percent  of 
the  asset's  face  value,  depending  on  the 
risk  category  in  which  the  asset  is 
placed.  For  example,  an  asset  with  a 
20%  risk  weight  requires  only  one-fifth 
the  capital  support  of  an  asset  with  a 
100%  risk-weight  The  asset  risk  weights 
for  specific  items  are  presented  in  Table 
1  of  Appendix  A  to  12  CFR  Part  3. 


n.  Off-fiabnca  Sheet  Activites  are 
Included 

TIm  secuiul  ctiange  from  tiie  existiag 
capital  standard  ft  that  the  final  risk- 
based  capital  gnidefines  take  acconnt  of 
the  credit  risk  exposure  tfiat  resulte  from 
off-balance  sheet  actfvities.  The  OOC 
followed  the  Cooke  Cbimnittee 
framework  in  the  treatment  of  off- 
balance  sheet  items. 

Because  of  the  ooBfingent  nature  of 
off-balance  sheet  items,  the  guidelines 
take  a  two-step  approach.  In  the  first 
step,  the  Csce  value  of  each  off-balance 
sheet  instrument  is  converted  into  an 
amount  that  pennfte  it  to  be  related  to 
an  on-balaoca  sheet  asset  in  terms  of 
credit  risL  This  quantity  is  referred  to 
as  the  {nstrumenTs  "credit-risk 
equivalent"  and  is  calculated  by 
multiplying  the  notional  principal 
amount  of  the  off-balance  sheet 
instrument  by  a  credit  conversion  factor. 

For  example,  a  standby  letter  of  credit 
serving  as  a  finanrrial  guarantee  exposes 
a  bank  to  the  same  amount  of  credk  risk 
as  a  laaa  to  that  customer.  Therefoie.  it 
is  a«a«gf"»H  a  crtdit  conversion  factor  ol 
ItUSIk  Other  off-balance  sheet 
instnimente  cnUH  less  crecfit  risk  and. 
therafiaea.  are  assigned  lower  oonversioa 
factors    some  aa  law  as  0%. 

la  the  sacoad  step,  the  credit-risk 
equivalent  ia  placed  into  one  of  the  four 
risk  categories,  baaed  upon  the  obligor, 
collateral  or  guarantee  involved.  Foe 
example,  aa  oCE-baknca  sheet 
instrumeat  with  a  credit  coBversioo 
factor  of  50%  that  ia  issued  to  aa  obligor 
who  faUs  iato  the  S0&  risk  category 
woald  require  capital  agaiast  25%  of  the 
face  amount  of  the  instnunrnt  The 
credit  coaveisioa  factors  are  Usted  ia 
Table  2  of  Afpenin  A.  The  method  for 
calcidating  the  credit-risk  equivaleate 
for  interest  and  exchange  rate  coatracte 
is  sho«vn  D  Table  3  of  Appendix  A. 

IIL  Capital  is  Redefined 

These  fioal  risk-based  capital 
guidebnes  also  redefine  capital  The 
elemeate  of  the  new  definition  of  capital 
are  listed  in  Table  4  of  Appendix  A. 

Capital  tastnaneate  are  divided  iato 
two  tiera.  Care  (Tier  1}  c^iital  iacludee 
common  equity,  itoaaandative 
perpetual  preferred  stock  (exclading 
audtoa  rate  issued  and  minority 
inlcrtste  thai  are  hcU  by  atfaets  in  a 
IimbIl's  consolidated  subsidiaries. 
Supplementaty  (Tier  2)  capital  includes, 
among  other  items,  cumalattve  and 
limited-life  preferred  stock,  mandatory 
convertiUe  secarities,  suboHfinated 
debt,  aad  the  aUowance  for  iaam  and 
leaae  kns«s.  Tier  2  capital  ekniente 
quali^  as  part  af  a  beak's  total  capital 


base  op  to  a  mwYiainia  of  100%  ef  that 
bank's  Tier  1  capital 

Some  Tier  2  capital  elements, 
however,  are  subject  to  adtfitional 
limitations.  The  loan  loss  reserve  is 
limited  to  1.25%  of  risfc-wetgfated  assete. 
1  e^D  SQooPonetect  aeot  eiiQ 
intesaadiato-teras  Maited-life  pieCerred 
stack  aie  sabiact  to  a  conbiBed  liaut  of 
50%  of  Tms  1  cayitoL  Meseovex.  these 
latter  iastnaaeate.  aa  well  as  other 
limited-liie  capital  tastnaaeate,  are 
amortized  eves  the  laat  five  years  el 
their  term.  Thus,  for  example,  term 
subordinated  dri>t  with  lesa  than  a  year 
to  laatarUgr  dase  not  qualify  as  capital  at 
all 

Furthei;  aoase  aasets  aie  deducted 

goodwill  are  deducted  irora  Tier  1 
capital  uniese  dwy  aieet  rrrtaia  criteria. 
One  exceptioa  ia  goodwill  acquired 
through  supervisory  awigers  of  ptoblem 
or  faded  dcyeeitoiy  iastitotions.  The 
applicatiaa  af  this  exoeplioa  ia  decided 
on  a  case-by-case  basis  and  banks  are 
made  aware  ef  dw  pnper  toeetasBt  of 
goodwill  in  coaionctioa  with  the  OCCs 
merger  appiaeai  is  caatrast.  saiorily 
investmeaSs  ia  leosiaolidated  banking 
or  finance  sabsidlariea  ase  dedacted 
from  total  capMaL  The  Besie  Agrceoseitt 
also  reqaires  the  dsdaetiatt  of 
inteatjanal  lec^itocal  heldiags  of  capital 
InslmMnte  bybaaica. 

Transition  Pbriod  and  i^niamm  Capital 
Requirements 

The  fiari  risk-based  capital  guidelines 
reqiare  banks  to  hold  a  minimum  taial 
risk-baaed  capital  ratto  of  •%  as  c^ 
Decessbtf  31. 1982.  Of  this  8%.  hatf  BHMt 
be  comprised  af  liar  1  capital  However, 
a  transition  period  ia  provided, 
beginaiat  OB  Deceaiba  51. 1900  aad 
ending  oa  Decesober  30. 1902.  No  fonaal 
risk-based  capttal  standard  will  be  set 
prior  to  Deceabcr  31,  VBBfk  On  that  date, 
banks  wiU  be  reqtared  to  meet  an 
interifls  sBiramum  total  risk-based  capital 
ratio  of  7.25%. 

Banks  should  immediately  begin 
monitoring  their  risk-based  capital 
ratios  and  wotking  toward  achievmg  the 
interim  uid  final  miniasssi  ratios.  In  the 
near  future.  dM  OCC  wiU  be  providing 
gaidaam  to  assist  barits  in  making  a 
preliminary  estimate  of  their  riak-based 
capital  ratio<>  In  particular,  a  worksheet 
will  be  distributed  that  wiU  assist  small 
banks  wid)  less  Goaiplex  balance  sheete 
in  detenaiaiag  their  conforasaace  with 
the  guidefines. 

AJay  bank  diet  has  risk-based  ratios  fA 
less  than  4%  Tier  1  capital  and  8%  total 
capital  should  bepa  plaiuung  for 
achieving  those  staadarda  by  Deceaiber 
31, 1992  as  well  as  the  interim  ratio  of 
7,25%  by  December  31,  ISOa 


Furthenaare.  beaks  that  at  preseal  have 
risk-based  capital  in  excess  of  the  8% 
minimum  should  not  take  any  actioB 
which  %would  cause  their  risk-based 
capital  ratto  to  fall  below  8%. 

Diiriag  the  frensitina  period,  there  will 
be  excepttoas  to  the  limit^ioas  oa  the 
use  of  Tier  2  capital  iasteaaseats.  In 
addition,  some  slnmeate  of  capital  will 
be  grandfathered  during  the  trsasitinn 
Descriptioas  of  the  exceptioaa  to  the 
capital  linritotiens  and  the 
grandfothered  efemento  of  capital  are 
contained  in  aectwa  4  of  die  final 
guideliaes. 

The  OCCstiesaes  that  die  8%  risk- 
baaed  capital  ratio  is  a  auaiaam.  and 
that  BMst  baaks  wdl  be  expected  to 
mainlaia  risK-based  capital  levels  tihst 
exceed  the  8%  BiaBaBai.  This  ratto  ia 
considefed  a  aaaiBBai  because,  while 
die  risk-besed  capital  stsadard  fa  cases 
primarily  oa  credH  risk,  a  baak's  capital 
base  BHist  also  be  avaflaMe  to  absorb 
losses  steauaag  from  eCber  tj^pes  of  risk. 
such  as  ialerest  rate  risk,  operational 
risk,  and  asset  eoncentraBeaa. 
Tneretore^  the  OCC  wral  ODRtimie  to 
assess  both  the  qaafity  of  risk 
managemeat  systems  and  die  level  of 
overaD  risk  in  mcBvideal  banks  throo^ 
the  supervisory  process,  and  wdl  require 
additional  capital  when  waiianted.  In 
addition,  work  wiU  cuntiuue  within  die 
Cooke  Connaittee  on  developing  a 
common  appraadi  to  assessmg  mterest 
rate  risk  and  exchange  rate  risk. 

The  OOCs  assessment  of  overall 
capital  adequacy  takes  into  account 
these  and  other  risks  and  involves  a 
qualitative  judgment  made  in 
conjimction  with  the  OCCs  supervision 
of  national  banks.  This  assessment 
involves  analysis  of  die  quaOty  and 
level  of  earnings,  the  quality  c^  loans 
and  investments,  the  effectiveness  of 
loan  and  investment  policies,  aad 
management's  overall  ability  to  monitor 
and  control  risk.  Thus,  the  assessment  of 
a  banking  organization's  rapital 
adequacy  goes  far  beyond  a  simple  risk- 
based  capital  catia  Nevertheless,  the 
risk -based  ratio  provides  bankers  and 
examiners  an  important  henrhfaark  or 
starting  point  for  the  analysis  of  capital 
adequacy. 

Proposed  Leverage  Constraint 

la  the  near  future,  the  OCC  intends  to 
propose  amendments  to  its  current 
leverage  ratios  inl  2  CFR  Part  3.  If 
adopted,  a  minimum  capital-to-total 
assets  requirement  (leverage  constraint) 
will  coatiaue  to  be  ooatoined  in  12  CFR 
Part  3.  The  proposed  siaeaAapate  woold 
make  the  defmitioB  of  capital  ia  Part  3 
consistent  with  that  ef  the  risk-based 
capital  guideUaealn  this  respect,  it  is 
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•nlicipalad  that  Hm  pcopowd  Itvenige 
oofutralnt  «rlU  be  bated  loMy  on  ■ 
ratio  of  TUr  1  capiul  to  total  aMeta. 
TiMaa  anMndaiMita  to  tb«  axiatinf 
capital  raauiramenta  will  provkla  a 
minlmofli  laval  of  capital  balow  whidi 
no  naUonal  bank  may  operate  witho«it  a 
BMadele  to  raatora  capital  to  an 
adaouata  level  Becauae  of  the 
radeflnitkMi  of  caplul  In  (he  new 
leverafa  ooaatraint.  it  ia  difficult  to 
oooipara  the  currant  raquiramenta  lo  the 
new  standafd.  However,  it  ia  aotldpeted 
thai  thia  new  minimum  leverage  ratio 
will  be  lower  than  the  current  standard 

An  ameoded  fbra  of  the  exiatinfl 
minimum  capital  raquiramenta  ia  beieg 
ratained  for  two  reeaona.  Flrat  the  riak- 
baaed  capital  guideUnea  ara  dealgned 
aoMy  aa  a  meaaura  of  credit  riak; 
therefora.  thera  ara  a  number  of  other 
bankiag  riaks  that  ara  not  addraased— 
e^.^  inlareat  rale  riak.  operational  riak 
and  aaaet  ooooantrationa.  Second,  the 
exlating  capital  raquirameni  la  baaed 
upon  total  rather  than  riak-ad|ustad 
aaaeta.  and  therafbra.  eliminalea  the 
poaaibiMtv  for  aigpificant  leverage  which 
axiata  undar  the  rlak-beaed  capital 
pddelinea.  Thia  poaalbllity  exUU 
becauae  aooie  aaaeta  receive  a  0%  riak 
weight  under  the  guidelinea  and 
theraiora  requira  no  capitaL 

The  OOC  beUevee  that  Um 
conbinetioa  of  riak-baaed  capital  and 
the  levaraga  oaoatraiat  ahould  produce  a 
level  of  capital  that  adequately  protects 
banks  againat  loaeee.  However.  It  ia  the 
opinion  of  the  (XX  that  a  bank's  capital 
raouiremenl  should  be  ralated  to  the 
riaklneea  of  ila  aaaeta  and  off-balance 
aheet  activitiea  and.  therafore.  that  the 
rlak-baaed  standard  should  be  Um 
primary  focus  in  detemining  the 
adequacy  of  a  bank's  capital 

If  adopted,  the  proposed  amendments 
to  11  CFll  Part  S  would  become  effective 
on  Decanbar  31. 1990.  In  the  interim, 
banka  should  maintain  capital  In 
aooordanoe  with  the  raquiraments  for 
primary  and  total  capital  contained  la 
die  exlatii^  provialona  of  12  CFR  Pail  S. 
In  other  worda.  until  December  91.  IflSOl 
the  capital  requirements  of  national 
banka  will  not  changa;  after  December 
SI.  I9ia  If  dM  proposed  amendments 
ara  adopted,  beaks  will  be  requirad  to 
maintain  a  mialmura  capital  ratio 
computed  aa  a  peroeotaft  of  total 
aaaeta.  In  additioa  to  complying  with  the 
provialona  of  the  rtak-beaed  capital 


Bxoapt  for  a  few  minor,  moatly 
technical  changaa.  die  OCCs 
Interprative  Rulii^  9.100  (See  12  C7R 
9.100).  which  intetpreta  dke  atatutory 
phraee  "capital  and  aurplua"  will  remain 
unchangad.  Thua.  the  propoaed 
amandmenta  to  12  CFR  Part  9  would 


have  no  effect  on  a  bank's  tending  limit 
or  odier  activitiea  diet  ara  statelorily 
constrained  by  the  amount  ol  a  bank's 
"capital  and  aurplus." 

Summary  of  the  Comment  LfUan  Qod 
Changee  from  the  Propoeea  CukMutee 

The  final  guidelinea  include  a  number 
of  chai^ea  from  the  propoeed  guidelines 
which  sppeared  at  89  PR  BUO.  March  IS. 
108S.  Thaae  changes  were  influenced,  in 
part  by  letten  received  during  the 
comsMnt  period,  which  ended  May  13. 
1988. 

The  OCC  received  122  comment 
letters,  including  48  from  multinational 
and  regional  bardu  and  2S  from 
community  banks.  The  rameining 
comssentera  wera  trade  sseociatiana. 
Inveatment  benkers.  govemment- 
aponaored  aganciea.  Members  of 
Congraaa.  multiialerai  lending 
inatitutions.  savings  snd  loan 
aaaociations.  and  various  other  groupa 
repreaenting  the  financial  services 
industry. 

The  commentera  discussed  a  number 
of  issues,  some  of  which  precipitated 
changes  to  the  final  guidelines.  The 
matoc  Issues  regarding  riak -baaed 
capital  and  the  changes  froai  the 
original  propoaal  ara  discussed  in  the 
ramainder  of  diia  preamble.  The  moat 
sipyflcant  changes  from  the  proposed 
guidelines  err  the  aaaignraent  of  certain 
omrlgaga  loans  lo  the  50%  risk  category; 
the  allminaboo  of  die  10%  risk  category; 
the  recognlUon  of  noncumulative 
perpetual  preferred  stock  as  a  Tier  1 
capital  hutrument  the  expansion  of  the 
treatment  of  intangible  assets:  snd  the 
recopiitlon  of  s  group  of  Industiiallasd 
countriea  whoae  central  governments 
and  banks  should  raoeive  similar 
treatment  ander  die  riak-based  capital 
system.  These  and  other  issues  sra 
discussed  mora  fully  below,  and  ara 
arranged  alphabetically  within  the 
following  catagoriaa:  L  General  hauee. 
a  Balance  Sheet  Assets,  ID.  Off-Balance 
Sheet  Itema.  and  IV.  CapiUl  Eleaients. 

L  General  Issues 

AppJicaMitjr—thm  propoeed 
guidelines  stated  that  die  riek-beaed 
capital  guidaltnea  wera  intended  to 
apply  to  all  national  banks,  regardless  of 
slae.  AMKwgh  a  number  of  the 
coaiasentars  expressed  their  agreement 
widi  that  positioa.  11  si^gested  that  the 
guidelines  should  apply  only  to  larger 
banks.  Commentera  suggested  s  number 
of  cutoffs  based  on  esset  size.  The 
commenters*  basic  sfgument  in  support 
of  exempting  smaller  banka  from  OM 
risk-based  capiul  guidelines  wss  diet 
the  resultant  reporting  burden  for  thoee 
Institutions  would  far  outweigh  any 
benefiu  dut  might  be  realised. 


Although  the  OCC  acknowledges  thia 
concern,  die  OCC  believes  that  die  risk- 
based  capital  guidelines  should  be 
applied  to  bar^s  of  all  sixes.  The  risk- 
based  capital  measure  is  sensitive  to  the 
credit  risk  profiles  of  individual 
institutions  and  therefora.  it  represents 
an  importsnt  element  of  the  capital 
adequacy  assessment  process, 
regardless  of  a  bank's  size. 

The  OCC  desires  to  minimize  the 
reporting  burden  for  those  institutions 
with  very  strong  risk-based  capital 
ratios.  For  that  reason,  the  proposal 
requested  specific  comment  on  the 
appropriate  focus,  based  on  asset  size. 
of  off-site  data  collection  and  monitoring 
efforts  for  risk -based  capital.  The 
comments  received  In  response  to  that 
question  will  be  given  careful 
consideration  during  the  process  of 
developing  the  reporting  and  monitoring 
procedures.  The  details  of  those 
arrangements  will  be  provided  at  a  later 
date. 

Average  vertoa  Period-end  Figurea — 
The  OCC  requested  specific  comment 
regarding  whether  average  or  period- 
ei^  figures  should  be  used  in  calculating 
the  ratio.  Vm  proposed  guidelines  asked 
three  questions:  ^\]  Should  the  ratio  be 
calculated  for  average  figures?  (2)  For 
which  items  used  in  calculating  the  ratio 
ara  average  figurea  moat  Important?  (3) 
How  can  the  burden  involved  in 
determining  average  figures  be 
minimized?" 

The  OCC  received  31  comments 
responding  to  these  questions.  While 
most  agreed  that  average  figures  are 
philoa^>hically  better,  the  general 
sentiment  was  that  the  benefit  gained  by 
using  sverage  Rgures  would  not 
outweighs  the  reporting  burden.  Several 
commentera  said  that  the  fear  of 
"window  dressing"  is  oventated  and 
that  the  examination  process  is 
sufTuuenl  to  monitor  diis  type  of 
distortion. 

The  OCC  recognizes  the  reporting 
burden  thst  would  be  created  by 
requiring  the  use  of  sverage  figures  for 
the  calculation  of  the  risk-based  capital 
ratio.  Therefore,  period-end  numbere 
will  be  used  under  these  ftnal  guidelines, 
and  issues  such  as  "window  dressing" 
will  be  addressed  through  the 
supervisory  process.  However,  the  final 
guidelines  do  permit  the  OCC  to  require 
a  bank  to  compute  its  risk-besed  capital 
ratio  on  the  basis  of  average,  rather  than 
period-end.  risk-weighted  assets  in 
response  to  specific  sopenMsoiy 
concerns. 

The  OCC  believes  that  s  risk-based 
capital  ratio  based  upon  average  data  is 
superior  to  one  based  upon  period-end 
figures.  It  is  die  intention  of  die  OCC 


ultimately  to  incorporate  the  use  of 
average  data  in  the  risk-based  capital 
calculation,  and  banks  are  uiged  to 
develop  systems  that  will  provide  this 
information. 

Original  versus  Residual  Maturity — 
In  the  proposed  guidelines,  the  OCC 
requested  specific  comment  regarding 
claims  on  foreign  banks  and  loan 
commitments.  The  issue  was  whether 
these  items  should  be  risk-weighted 
based  upon  their  original  or  residual 
maturity.  Thirty-six  commenters  were 
strongly  in  favor  of  using  residual 
maturity.  Most  focused  on  loan 
commitments,  and  aigued  that  there  is 
no  direct  relatioiiship  between  maturity 
alone  and  the  likelihood  of  a  drawdown 
under  an  outstanding  commitment 
Twelve  commentera  asserted  that  the 
use  of  original  maturity  would  require 
the  development  of  new  reporting 
systems,  which  would  be  an  onerous 
and  costly  task. 

After  careful  consideration  of  this 
issue,  the  OCC  has  determined  that 
while  it  is  appropriate  to  risk-weight 
claims  on  foreign  banks  on  the  basis  of 
residual  aiaturity.  loan  commitments 
should  be  risk-wei^ted  according  to 
their  original  maturity.  It  is  the  OCCs 
considered  opinion  that  the  longer  the 
term  of  a  commitment  the  greater  the 
risk  of  deterioration  of  the  credit  In  this 
light  original  maturity  is  viewed  as  the 
most  accurate  means  of  assessing  the 
inherent  riskiness  oi  a  loan  commitment 
forpurposes  of  risk-based  capital. 

nm  OCC  recognizes  that  many  bank 
reporting  systems  do  not  currently 
reflect  the  original  maturity  of  loan 
commitments.  Therefore,  until  December 
31. 1002.  national  banks  will  be 
permitted  to  use  remaining  maturity  in 
determining  the  appropriate  credit 
convenion  factor  for  off-balance  sheet 
loan  commitments.  This  transitional  rule 
is  intended  to  provide  all  national  banks 
with  sufficient  opportunity  to  make  any 
necessary  systems  modifications. 

Tandem  Aat/oe— The  proposal  raised 
the  possibility  that  the  existing  minimum 
capital  requirements  in  12  CFR  Part  3 
would  not  be  replaced  in  favor  of  the 
risk-based  capital  guidelines,  but  rather 
would  be  supplemented  by  the  new 
standard.  Further,  the  proposed 
guidelines  stated  that  if  a  leverage 
constraint  should  be  retained,  the 
definition  of  capital  would  be  modified 
to  be  consistent  with  the  one  contained 
in  the  guidelines. 

Sixteen  commentera  discussed     ^ 
whether  the  current  capital 
requirements  should  remain  in  place 
alongside  the  new  risk-based  capital 
standard— '/.e..  whether  there  should  be 
"tandem  capital  ratios,"  with  one  being 
calculated  as  a  percentage  of  total 


assets  and  the  other  based  on  a  bank's 
risk-weighted  assets.  The  majority  of 
those  commentera  felt  that  the  existing 
requirements  should  be  phased  out  as 
quickly  as  possible  to  avoid  what  could 
be  a  burdensome  system  that  mi^t 
decrease  the  risk-reducing  incentives 
offered  by  the  risk-based  capital  system. 

After  careful  consideration,  the  OCC 
has  determined  that  it  is  best  to  retain 
some  form  of  leverage  constraint  The 
risk-based  capital  ratio  is  based  stricdy 
on  credit  risk,  and  thus  mi^t  underatate 
the  amount  of  capital  needed  to 
safeguard  a  bank  against  its  overall  risk 
exposure.  For  example,  the  risk-based 
capital  guidelines  place  some  assets  in  a 
0%  risk  category  and  create  the 
possibility  for  significant  leverage.  The 
OCC  is  of  the  opinion  that  the  guidelines 
should  be  the  primary  focus  of  the 
capital  adequacy  determination: 
however,  the  OCC  also  believes  that 
any  banking  activity  entails  some  risk, 
thereby  requiring  a  certain  base  level  of 
capital. 

In  this  regard,  the  OCC  intends  to 
propose  amendments  to  12  CFR  Part  3 — 
its  existing  minimum  capital 
requirement  The  amendments,  if 
adopted,  would  create  a  definition  of 
capital  that  is  identical  to  the  definition 
in  Appendix  A  to  Part  3.  It  is  anticipated 
that  the  proposed  amendments  to  12 
CFR  Part  3  will  require  all  banks  to 
maintain  a  minimum  level  of  capital 
computed  as  a  percentage  of  total 
assets,  regardless  of  the  bank's  risk- 
based  capital  ratio.  It  is  likely  that  the 
new  leverage  ratio  will  be  lower  than 
the  current  standard.  If  adopted,  the 
propoeed  amendments  would  be 
effective  on  December  31, 1990,  the  same 
time  the  risk-based  capital  guidelines  go 
into  place.  In  the  interim.  aU  banks  are 
required  to  maintain  capital  in 
accordance  with  the  current  provisions 
of  Part  3  relating  to  primary  and  total 
capital. 

II.  Balance  Sheet  Assets 

Claims  on  Foreign  Banka— Under  the 
proposed  guidelines,  claims  on  foreign 
banks  with  an  original  maturity  of  one 
year  or  less  were  placed  in  the  20%  risk 
category;  longer-term  claims  were 
placed  in  die  100%  risk  category.  This 
treatment  of  longer-term  claims  on 
foreign  banks  suggested  greater  credit 
and/or  transfer  risk  than  similar  claims 
on  domestic  banks. 

Comments  on  this  issue  were  received 
from  ten  of  the  nation's  largest  banks 
and  three  trade  associations.  All 
commentera  resoundingly  favored 
reducing  the  weight  on  longer  term 
claims  on  foreign  banks  to  20%.  at  least 
for  banks  domiciled  in  countries  that  are 
parties  to  the  Basle  Agreement  Most 


commentera  pointed  out  that  the 
disparate  treatment  of  foreign  and 
domestic  claims  (the  proposal  placed  all 
claims  on  domestic  banks  in  the  20% 
risk  categoiy)  was  a  departure  from  the 
earlier  U.S./U.K.  proposal,  and  was 
contradictory  to  the  aim  of  the  Basle 
Agreement  i-e..  estabUshing  a  level 
playing  field  for  all  international  banks. 
In  addition,  the  commentera  felt  that  the 
adoption  of  parallel  capital  standards  in 
each  of  the  participating  countries 
should  narrow  any  perceived 
differences  in  the  creditworthiness  of 
forei^i  banks. 

Several  commentera  suggested  that  by 
weighting  longer-term  claims  on  foreign 
banks  five  times  more  heavily  than 
similar  claims  on  domestic  banks,  the 
proposal  implied  that  a  long-term 
transaction  «vith  a  prime  European  bank 
is  more  risky  than  an  identical 
transaction  with  any  domestic  bank.  As 
a  result  of  this  weighting  disparity,  the 
commentera  claimed  that  banks  would 
pay  a  higher  price  (in  the  form  of 
increased  capital)  to  transact  business 
with  foreign  counterparties.  The 
majority  of  the  OMnmenten  felt  that  this 
would  create  an  artificial  incentive  for 
banks  to  engage  in  transactions  with 
domestic  banks  to  the  exclusion  of 
foreign  banks. 

According  to  the  commenters.  a  major 
consequence  of  this  bias  against  foreign 
banks  would  be  its  effect  on 
international  funding  markets.  Interbank 
dealings  in  the  global  market  would  be 
unnecessarily  disrupted  and  each 
nation's  banking  system  would  become 
more  isolated.  Bairiera  to  the  free  flow 
of  international  funds  would  discourage 
healthy  divereification  and  reduce 
important  funding  sources. 

The  commentera  also  noted  that  the 
proposed  treatment  of  longer-term 
claims  on  foraign  banks  differa  from  the 
way  in  which  the  risk-based  capital 
guidelines  handle  the  loan  portfolio, 
which  is  not  weighted  according  to 
maturity  or  degree  of  transfer  risk. 

The  OCC  agreed  with  the  majority  of 
the  commentera'  conclusions  and  has 
drafted  the  final  guidelines  so  as  to 
avoid  the  problems  created  by  placing  a 
high  risk  weight  on  long-term  claims  on 
all  foreign  banks.  Using  the  term 
"OECD-based  country."  which  is 
defined  in  section  l(c)(15)  of  Appendix 
A  *  and  is  derived  friim  the  Basle 


*  The  lenn  "OECD-kMsed  country"  as  defined  in 
section  l(cKlS)  of  Appendix  A.  currently  include* 
Australia.  Austria.  Betgium.  Canada.  Denmartu 
Finland.  France.  Germany.  Greece.  Iceland.  Iretund. 
Italy.  Japan.  Luxembourg.  Netherlands.  New 
Zealand.  Norway.  Portugal.  Spaia  Sweden. 
Switzerland.  Turkey.  United  iCingdom.  and  Unit«d 
States,  plus  Saudi  Arabia.  These  countries  are 
hereinaher  referred  to  as  'X>ECD  countries". 
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central  govamnant  ar  central  I 
non-OKD  ooaatry  ara  alao  i 
the  Oft  ririi  catofory  If  dMy  I 
criteria.  Olharwiaa.  dalam  on  the  central 
govmiaant  of  a  nooOBCD  country  ara 
aaaignad  to  dM  lOOft  riak  oato«ory. 
OalaM  oa  dM  oantral  baak  of  a  aon- 
OECD  country  dwt  do  not  naat  dM 
criteria  far  aariganMat  of  a  Oft  riak 
walgbt  ara  piaoad  In  dM  aoft  riak 
catagnqr  if  IIm  remaining  BMtority  la  ana 
year  or  laaa.  and  dM  100ft  riak  calagory 
if  Um  remaining  BMtarity  axcaada  oaa 
year. 

Financial  Cuarantt  /nsuranca— IVa 
propoaal  placed  claims  giiarantaad  by 
domatUc  Japoaiiory  InatttutkNM  la  dM 
20ft  riak  tatofory.  Gaaaraliy  rpaaklag. 
dila  Maine  dMt  dalaM  otharwlae 
belonging  fa  dM  soft  or  M0ft  riik 
category  wbick  ara  aapportod  by  a 
financial  aaaiaato^ypa  atandby  lattar 

inatttudoa  ara  piaoad  fa  thaSOft  risk 
category.  MunidpaliUaa  ara  among 
dioaa  aalMaa  wboaa  obUfattoaa  are 
traditionally  backad  by  ( 
•tandby  lattera  of  cradtt.  Tho 
concesaioaary  weight  ghraa  to  i 
guaranteed  by  a  bMk  is  j 
Importaat  wi^  I 
bonda.wbkki 
dM  soft  riric  cafagary;  hewauoc  if  a 
municipal  revanoa  bond  fa  sapportad  by 
a  atamwy  latter  of  credit.  It  raeelvaa  a 
aOft  risk  waighL  tiwirlpsi  ravanaa 
bonda  frequmtly  ara  aapportod  by 
municipal  boad  Inaaranca.  ratkar  Ibaa  a 
•tandby  lattor  of  crodM.  Ufadv  dM  risk- 
bated  capitoi  proposal,  dw  fMl  dMt  a 
municipal  laweaaa  boad  fa  suppartod  by 
Rnandal  guaraatsa  Inauraaoa  would  aot 
entttfaMto  preferential  i 

Um  OOC  racsivad  sfakt  ( 
Utters  from  aattttsa  fa  ns  I 
boodi 
lnsuraaes( 
asaodadon.  AU  eight  of  dM  commaafars 
argued  for  similar  treatOMnt  for 
municipal  revenue  bonds  supported  by 
flnancfal  guaranty  inauraaoa  and 
municipal  fwaaaa  boads  supported  by 
standby  fattors  of  credit. 


financial 
ratings 

iiHsiilisikMS  sail  diet  lirtasIlT  si 
faaurafs  raaafaa  (be  hIilMot  ratiag 
posaibfa.  riiaasialsfi  saMsstad  dM«  dM 
rating  of  dM  financial  fMraator  ba 
Incorporated  Into  dM  rtak  weighdng.  aad 
that  only  InstiusMnts  gasrantosd  bf 
insuren  wHk  dM  highasi  radag  ba 
placed  fa  the  30ft  risk  catafsry. 

After  caraM  ooaaUatadoa  of  dda 
faeae.  dM  CXX:  baa  doaided  aot  to  ghre 
prafsrsntial  ifak  wslgMs  to  any 

by 


private  aactar  antitfaa.  other  than 
JspusfaMS  iastitohons  Aldiough  s 
number  of  bank  tavaatuMnts  receiva 
credit  ntiags.  dM  risk-bssad  capital 
guidelines  ara  not  presently  designed  to 
incorporate  this  type  of  credit  allocation. 
Neverthalass.  dM  OCC  fa  sympathetic  to 
the  copoanM  raiaad  by  tha  fact  tliat 
highly-rated  Insursn  ara  not  given 
praferentlal  traataMnt  in  dM  guidelines 
and  will  work  toward  eradicating  any 
inequitfaa  that  ariaa  from  the  diaparate 
treatment 

Weight  on  Municipal  Securititt— 
Fifteen  commenters.  Induding 
conunentera  from  the  finandal 
guarantee  insurance  industry  discussed 
above,  addressed  dw  proposed  risk 
categories  for  munldpal  aecurities.    ' 
Seven  conunentera  discussed  the  ritk 
cstegories  to  which  obligstions  of  state 
and  local  governments  were  asaigned. 
Irrespective  of  sny  credit  enhancement 
devices.  Virtually  all  of  the  commentera 
agreed  that  20ft  is  the  proper  risk 
category  for  general  obligations; 
however,  several  conunenten  objected 
to  the  placement  of  revenue  bonds  in  tlie 
60%  risk  category,  daiming  that  neither 
the  market  nor  the  credit  rating  services 
make  sudi  s  wide  distinction. 

The  credit  quality  of  s  revenue  bond 
is  Umited  by  the  ability  of  the  issuer  to 
coDect  revenues  from  the  profact 
financed.  Therefore,  the  CXX  hss 
retained  the  distinction  between  general 
obligstions  snd  revenue  bonds.  Risk 
categories  are  very  broad  measures  of 
credit  risk  and  should  not  be  viewed  ss 
fine-timed  daterminstions  of  the 
riskiness  of  s  particular  ssset  or  ofl- 
balance  sheet  sctivity. 

Weight  on  Residential  Mortgage* — 
Tha  proposed  guidelines  placed 
residendal  mortgages  in  tha  lOOft  risk 
category.  This  proposed  weight 
reprasantsd  a  dapartura  from  the  Basle 
Agreement  which  placed  reaidential 
mortgages  in  tha  SOft  risk  category.  The 
departure  raaultad  from  the  OCCs 
conoam  that  a  lower  riak  weight  for 
residantial  Hortsagss  might  be 
precaivad  aa  cradU  allocatinn  widiin  tha 
loaa  portfolio. 

Forty-two  eeoBMBfan  addrassad  thfa 
issue.  The  UM^arity  advocated  assigning 
residential  SMKtgages  to  s  bwer  risk 
category,  aiul  faatifiad  dds  position  by 
ddi«  tha  supartar  crsdil  quality  of 
residantisl  mortg^BS. 

Commentera  also  steted  that  a  lOOft 
risk  weight  far  raakfaadal  mortgages 
urould  pface  U.&  books  at  a  coaipetitive 
disadvaatays.  Thfa  disadvsntegs  would 
result  bacauaa.  uadar  tha  teraa  of  the 

Batllf  Agr  H  l"«  f  ■*   ^■■^g^  KAwk»  mietAd 

hold  half  aa  much  capital  agsiast 
lasidendal  awmMies  as  VS.  baaka. 


Commsntera  pointed  out  that  national 
banks  compete  with  foreign  depository 
institutions  fa  both  overseas  and 
domaadc  real  estete  markets. 

In  addidon.  a  number  of  oommenten 
felt  that  domesdc  competiton  from  the 
thrift  Industry  would  luive  an  edge,  as 
savings  and  loans  are  generally  allowed 
to  operate  with  less  capitel  thui 
national  banks.  Commentera  stated  that 
this  competitive  disadvantage  could 
ultimately  have  an  adverse  effect  on  the 
U.S.  hou^ng  mvkeL 

While  dM  OCC  fa  still  concerned 
about  creating  dM*  perception  of 
allocating  credit  within  the  loan 
portfolio,  the  agency  agrees  that  a 
oon^Mtitive  disadvantage  could  result  if 
national  banks  were  required  to  hold 
more  capital  against  residential 
mortgages  than  their  competitors.  The 
OCC  further  recognizes  that  a 
competitive  disadvantage  such  as  difa 
could  ultimately  have  an  adverse  impact 
on  UJ&.  consumers.  It  fa  for  these 
reasons  that  the  OCC  has  dedded  to 
place  residential  mortgages  in  the  SOft 
risk  category. 

In  order  to  ensure  that  residential 
mortgages  whit^  are  pfaced  fa  the  SOft 
risk  categoty  deserve  thfa  preferential 
treatment  the  OCC  has  decided  to 
require  that  these  assete  meet  certain 
prudential  qualifications  before 
receiving  a  SOft  risk  weight  Thus,  the 
mortgage  must  be  a  fint  lien  (m  a  one- 
to-four-family  residential  property.  The 
residence  may  be  rented  or  owner- 
occupied.  The  note  secured  by  the 
mortgage  must  not  be  more  than  90  days 
past  due.  on  nonaccrual  or  restructured. 
The  assignment  of  mortgages  to  the  50% 
risk  category  fa  based  iqx)n  the 
presumption  diat  banks  will  adhere  to 
prudent  underwriting  standards  with 
respect  to  the  maximum  loan-to-vahie 
ratio,  the  bcnrower's  paying  capadty 
and  the  long-term  expectations  for  the 
real  estate  market  m  which  it  is  lending. 
If.  fa  the  course  of  the  supervistny 
process,  it  fa  determined  that  a  bank  has 
failed  to  do  this,  the  OCC  may  require 
additional  capital,  mcreased  reserves,  or 
both.  In  all  cases,  residential  property 
loans  made  for  purposes  of  construction 
financing  do  not  qualify  for  the  50%  risk 
weight  however,  this  exdusion  from  the 
50%  risk  category  does  not  apply  to 
loans  made  to  fadividual  puidiasera  for 
the  construction  of  their  own  homes. 

The  proposed  guidelines  did  not 
address  the  treatment  of  mortgage- 
backed  securities.  However,  after 
careful  consideration  the  OCC  has 
dedded  to  treat  such  instrumento  as  if 
the  l>ank  has  an  faterest  fa  the 
underlying  pool  of  mortgages.  For 
mortgage-backed  securities  issued  by 
government  or  government-sponsored 


agendes.  the  security  fa  aasigned  to  the 
risk  category  appropriate  for  a  claim  on 
the  issuing  entity,  assuming  the  issuing 
agency  guarantees  the  timely  repayment 
of  prim^Ml  and  faterest  The  guidelines 
set  fwth  certafa  critetfa  that  a  mortgage- 
backed  security  must  meet  before  it  can 
be  assigned  to  any  risk  category  lower 
than  100ft. 

Privately-issued  mortgaged-backed 
securities  that  meet  the  above- 
mentioned  criteria  are  assigned  to  the 
highest  ritk  category  appropriate  for  any 
one  of  the  underlying  mort^ges  or 
securities  fa  the  pool  The  OCC  may,  on 
a  case-by-case  basis,  allow  a  bank  to 
assign  the  security  to  the  various  risk 
categories  fa  proportion  to  the 
respective  ride  weighfa  that  make  up  the 
security— that  is,  the  security  may  be 
separated  mto  ito  componente  for 
purposes  of  risk  wei^ting.  In  order  for  a 
bank  to  proportionately  risk  weight  a 
mortgage-backed  security,  it  must  obtam 
the  necessary  data  on  the  underiying 
pool  as  of  each  reporting  date.  This 
information  must  be  av^able  to  the 
bank  for  use  m  preparing  the  Report  of 
Condition.  If  current  data  fa  unavailable, 
the  entire  security  must  be  assigned  to 
die  hi^est  nA  weight  appropriate  for 
any  underiying  mortgage  or  security, 
based  on  Ae  original  or  fast-imown 
composition  of  the  pool. 

Any  class  of  a  mortgage-badced 
security  that  fa  the  event  of  loss  of 
prindpal  or  faterest  incun  more  than  ifa 
pro  rate  share  of  loss  without  the  whole 
mortgage-backed  security  issue  being  in 
default  [e^.,  subordinated  dasses  or 
residual  fatereste)  fa  to  be  assigned  a 
risk  weight  of  100%.  Furthermore,  all 
stripped  mortgage-badced  securities,  /.e.. 
faterest  only  portions  (lOs),  prindpal 
only  portions  (POs).  and  similar 
instruments,  are  assigned  to  the  100% 
risk  category,  regardless  of  the  issuer. 
While  the  OCC  recognizes  that  these 
instrumenfa  can  be  used  to  hedge 
faterest  rate  risk  and  does  not  wish  to 
discount  their  appropriate  use  for  thfa 
purpose,  lOs  and  POs  are  assigned  to 
the  highest  risk  category  because  of 
their  extreme  price  vofatility,  market 
risk,  and  otherwise  inherent  riskmess  as 
a  bank  asset  As  a  measure  for  faterest 
rate  risk  is  perfected,  the  OCC  may 
reconsider  the  assignment  of  these 
fastrumenfa  to  the  100%  risk  category. 

Weight  on  Obligations  of  U.S. 
Government-sponsored  Agencies — In 
the  proposal,  die  OCC  requested 
specific  comment  on  the  treatment  of 
obligations  of  U.S.  Government- 
sponsored  agendes.  These  obligations 
fadude  daims  on,  and  portions  of 
daims  guaranteed  by.  U.S.  Government- 
sponsored  agendes.  as  well  as  daims 
collateralized  with  securities  issued  or 


guaranteed  by  VS.  Government- 
sponsored  agendes.  The  proposed 
guideUnes  placed  these  (^UgJations  fa 
the  20%  risk  category,  a  change  fitMn  the 
previous  proposal  at  52  FR  23045.  )une 
17, 1967.  which  pfaced  obligations  of 
VS.  Government-sponsored  agendes  fa 
the  50%  risk  categowy. 

Thirty-one  conunentera  responded  on 
thfa  issue.  While  s  number  supported 
the  proposed  risk  weight  the  mafarity 
felt  diat  the  risk  weight  was  to  hii^ 
They  stated  that  there  should  be  no 
distinction  between  obligations  of  VS 
Government-sponsored  agencies  and 
obligatiofis  of  dw  VS  Government 
because  the  former  have  the  implied 
faith  and  credit  of  the  VS  Government 

A  number  of  commentera  particularly 
objected  to  the  distinction  between 
obligations  of  the  Federal  National 
Mortgage  Assodation  (FNMA)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (FHLMQ.  both  of  which  are 
U.S.  Government-sponsored  agencies, 
and  obligations  of  dw  Government 
National  Mortgage  Assodation 
(GNMA),  which  are  guaranteed  by  the 
U.S.  Government  These  commentera 
claimed  that  such  a  distinction  could 
have  a  negative  effed  on  dw  housing 
maiicets. 

After  careful  consideration  of  thfa 
issue  as  well  as  dw  proposed  maturity 
break  for  claims  on  dw  VS 
Government  the  OCC  has  determined 
that  obligations  of  VS  Government- 
sponsored  agendes  should  remain  in  the 
20%  risk  categCHy.  However,  dw  10%  risk 
category  has  beei  eliminated  and  all 
obligations  collateralized  by  securities 
issued  or  guaranteed  by  the  VS 
Govemm«tt  or  one  of  ito  agencies  have 
been  moved  mto  the  20%  category.  Thfa 
category  also  encompasses  indirect 
holt^igs  of  poofa  of  assete  diat 
represent  direct  claims  on  the  VS 
Government  and  ito  agendes,  e.g., 
mutual  funds  and  privately-issued 
mortgage-backed  securities  where  the 
underiying  assete  are  GNMA  securities. 

Weight  Hn  US.  Government 
Securities— the  proposed  guidelines 
pfaced  VS  Government  securities  with 
a  remaining  maturity  of  91  days  or  less 
fa  the  0%  risk  category  and  longer  term 
VS  Government  securities  fa  the  10% 
risk  categwy.  Fourteen  commentera 
addressed  ^fa  issue.  Several  supported 
the  proposed  weights,  while  the  majority 
argued  that  no  maturity  dfatfaction 
should  be  made.  These  commentera 
noted  that  VS  Government  securities 
carry  no  credit  risk  and,  sface  the 
proposal  does  not  address  faterest  rate 
risk  fa  general,  it  fa  inappropriate  to  do 
so  for  U.S.  Government  securities. 
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After  car«ftil  oonaklBratloa  of  this 
iMua.  Uw  OOC  hu  plaowi  cB  daioa  oa 
or  diiadly  aa4  uiw  <in>HUouaily 
|iMraiitaMlbythoU.&' 
its  nisrlii  la  dwM  risk 
reganlassaf 

tvooM  fsawaljr  isGlada  all 
fiumnlMd  bjr  tha  U  J. 
its 


a  cfadbt  card  plaa 


that 


IncludsdinllM 

Altkoi«h  a  baak's  kHanal  lala  risk 
proAk  ia  aa  ia^^ertaat  and  apprapsiat* 
aMsni.thaO0C 

of  longer-tenn  U.S.  CoveranMfit 
■ecuritias  did  not  biUy  addiaas  ths 
oonospt  of  interest  rata  risiL  Tkarefota. 
the  CXX:  will  cantinua  to  laoailor 
Interest  rats  rtak  thfoegh  the  sapervisocy 
process,  and  may  requira  sdditiooal 
capital  if  wacranled.  In  addition,  work 
will  cootinua  within  the  Cooke 
Conuaittee  oa  developing  a  comBon 
spproach  to  sissssing  intarsst  rata  risk. 

UL  Off-Bakaoa  8haat  MesM 

Cndit  Card  £insa-Uoder  the 
propossd  guidelines,  unused  credit  card 
lines  were  deened  to  be  shorl- 
commitmsnts  with  s  0%  credit 
conversion  factor,  if  the  bank  has  the 
unconditioDel  option  to  cancel  the  card 
St  any  tioM.  Four  coouneaters  sddressad 
this  issue.  The  oooBmenters 
reconunended  that  in  addition  to  credit 
card  lines,  other  open-end  fstail  credit 
arrsngesMnts  arith  similar 
characteristics  be  incladed  te  this 
cstegory. 

The  OOC  ayaes  that  H  is  the  nature  of 
the  credit  Hne.  rather  than  the  sctnal 
device  used  to  ecceee  the  Hne.  that 
should  ba  esad  as  the  usteiBiinent  for 
sppHcathn  of  the  risk-based  capital 
guideliaes.  llMrsCata.  the  OOC  has 
expended  the  dsflnilioa  of  credit  card 
lines  in  section  S0>M4NiH)  to  inchide 
other  releted  plane.  Bxanples  of 
srrsngenients  tiiat  night  be 
encompaeeed  by  this  definition  sra 
overdraft  cheddng  plans  snd  credit 


rofM 

to  the  ejOeal  they  era  aneoodittonaUy 
canoedabk -In  aoovdBMsa  with 
applicable  taw."  In  an  effort  to  avoid 
inequities  that  ooaU  arise  ia  staiss  that 
hava  Botioe  reqatMBHala  bdbsa  Mch 
credit  airaagemeats  can  ba  cancelled 
the  OOC  has  adopted  the  recommended 
phraeeology.  Ilowavar.  to  the  extant 
state  Lsw  BMkas  open  end  retail  credit 
atraaassMiils  psactically  "»«^»'"Tinahls. 
these  items  arill  ba  traatod  as  k»g-tara 
commitments  and  raoaiva  a  credit 
conversion  factor  of  S0%. 
Inttrml  Rata  and  Exdtanae  Rate 


■tMb^BCtsarMhiathis 
issae: 

(1)  Risk  WsighH  Under  the  propoead 
guidelinea.  risk  weights  for  inlareel  rate 
and  eicch— a  rata  oootracts  era 

I  a  haiMtap  ptooasa.  First 
the  aoliaoal  whirlpsl  amaut  ef  the 
iteaiia< 
equivelaati 
the  amoiatf  el  cndit  axpoaara  iavolvad. 
Second,  the  seenlHng  csedU  eqa*valanl 
amount  ia  aasliBad  to  as  apatioptiale 
risk  category,  based  primarily  on  the 
identity  of  the  cowaterparty.  ar  «dMw 
ralevant  aa  the  natna  ef  the  guarantee 
or  the  iwrtsslying  nulls  total  Hoaravar. 
the  peepaead  ^idsltama  spadAad  that 
the  maxiBMB  riak  waigkt  aadgaed  to 
the  credit  eqaivalent  amaaat  of  an 
intereet  reto  er  ewchengs  rato  contract  is 
50%.  rather  than : 
stated  at  SB  PR  zaMt.  laiM  17. 

The  OOC  taqaested  specific  ( 
on  the  chaagi.  Savantei 
expreaaad  Iheir  sappast  ior  I 


iorall 


froai  MM  to  I 
coaunenton  Mt  that  m  i 
overly  harsh  and  i 
20%  fisk  category  the  i 
countatpaitiaa.  Other  ( 
f or  s  2M  risk  category  for  all  ( 
arith  noreign  end  domestic  I 
regsrdlass  of  maturity. 

After  caraAd  coaeidsrstion  of  the 
coounento  received  oa  thte  sabiect  tlie 
OCC  haa  extended  the  lOli  risk  category 
tu  iniJails  ell  cisiws.  inriadli^  tetsissf 
rats  snd  exchange  rate  coatracls.  on 
depoeWory  hwtitettene  Incorpereted  te 
OECD  coantriao.  The  OCC  hae 
incorpotatetfihis  i^teagw  ia  section 
3(aM2KI)  o#*a  UmI  gaidelines. 

(2)  NaJMng.  The  propoeed  guideliaee 
did  not  peradt  multiple  oontracto  with  a 
single  oounterpsrty  to  be  netted  in  the 
calcviation  of  risk-weighted  credit 
equiveients  for  intereet  rate  ead  foreign 


exchange  rate  conteacte.  Seventeen 
I  omiiwiateis  aigaad  that  the  practice  has 
been  sufuiJently  alHrmad  by  legal 
opinions  to  aserit  laijugaltion  to  the  risk- 


After  oansidBtatisn  of  tha  i 
the  OGCbaaiavisad  section  3(bKSNi)  af 
the  final  guidaHnes  to  peradt  netting  of 
maltipk  contracto  arith  a  single 
coantefparty  if  Ihay  ara  iabiaci  to 
novation.  This  change  encompasses 
only  those  contracts  under  which  the 
gross  obligations  ara  replaced  in  law 
and  fact  by  a  single  net  obUgettoo.  bi  the 
futun.  the  OOC  in  cooiunction  with  the 
other  members  of  the  Cooke  Committee, 
may  consider  recognizing  other  fonni  of 
netting  when  their  enforceability  in 
bankruptcy  proceedings  is  supported  by 
euthoiitative  legal  c^tinioos. 

(3)  Exempted  Ttaasactions  The 
propoeed  guidelines  penaittad  banks  to 
exchide  exchaags  rate  conlracte  atith  an 
original  maturity  aC  saaen  dajrs  or  less 
from  the  calrailation  af  the  denominator 
of  the  risk-based  capital  ratio.  The 
Cooke  Committee  subsequently  agreed 
to  extend  this  aiatunty  cutoff  te  14  ' 
calwdar  days.  Although  the  OCC  did 
not  receive  aay  specific  comments  on 
this  issue,  section  3(bM5)(ivMA)  of  tha 
final  guidelines  was  amended  to  give 
netional  banlu  the  benefit  of  this 
concession 

Loan  Stripe — Several  cooameflters 
requested  dariftcation  of  the  dennition 
of  loan  stripe.  The  OCC  has  done  thia 
under  sectkia  3(hMlMia)  of  the  final 
guidelines.  The  d^nition  of  loaa  strips 
has  baea  anrtowed  to  inciade  only  titose 
loan  strips  that  represent  aaseto  sold 
without  recoarse.  and  that  matura 
before  the  anderlying  loea  This 
narroarar  deflnitton  exdades  ban  strips 
written  sacfa  that  the  maturity  of  the 
transaction  coincides  with  the  maturity 
of  the  andeilying  lean.  This  second  type 
of  loan  strip  is  tantemount  to  a  loan 
partidpatioa^  and  therafore  is  generally 
exdadad  from  the  originating  bank's 
risk-areigbted  Gsscts. 

C/ii^laiialMf^rtic0o/n>ns— Under  the 
propoeed  gnideliaas.  letten  of  credit  and 
commitmente  ara  aasignad  s  risk  weigiit 
on  an  amount  net  of  partidpebons. 
However,  bseaase  these  off-balance 
sheet  itema.  aa  waU  aa  tha  participations 
sold  in  them,  ara  unfbnded.  a 
partidpotioa  te  tseated  as  s  daim  on  ttie 
entity  to  adiich  it  wee  lold. 

Five  naanisntf  IS  argued  thet  requiring 
the  selling  baak  to  treat  the 
partidpafion  as  a  daim  on  tha  entity  to 
which  it  arae  soU  resahs  in  double 
counting,  since  the  pnrcheeer  is  also 
required  to  bold  capital  against  the  seme 
item.  Virtually  all  of  the  commentera 
sddressing  tiris  issue  felt  that  the 


propoeed  treatment  arould  have  tfie 
effect  d  iidiibiting  a  constructive 
activity  that  dlaeisifles  risk. 

Thte  traatBMnt  of  aaftaalad 
psrtidpalions  aras  intended  to  account 
for  the  contingency  arhere  the  lead  bank 
is  caHad  apon  to  advance  fands  to  the 
benendaiy/cuuiitsiparty  and  tha 
participant  te  anabte  to  laimbarse  the 
lead  bank  for  iteihase  of  tha  advance. 
That  risk  te  separate  and  distinct  from 
the  oounteiparty  risk  recognized  by  the 
capital  leqaiiement  far  the  purchaser  «rf 
the  participation.  FUrthenion.  aince  the 
initial  off-balance  eheal  activity  and  the 
participation  are  unfunded,  the 
pertidpation  can  be  viewed  as  a 
guarantee  of  a  portion  of  the  off-balance 
sheet  item.  Thus,  since  claims 
guaranteed  by  depoeitory  institotions  in 
OECD  countries  recdve  a  20%  risk 
afeight  that  portion  of  an  item  arfaich 
has  beea  participated  to  a  depository 
institution  in  an  OECD  country  should 
logically  receive  a  risk  arei^t  of  20%. 
Therafore.  the  OCC  oonsiden  the 
propoeed  treatment  reasonable. 

In  the  final  analysis,  even  though  the 
treatment  of  unfunded  partidpatiofu 
may  not  be  as  favorable  as  some 
commenters  would  «vish  to  see.  the  sale 
of  participations  generally  aUowa  a  lead 
bank  to  maintain  less  capital  against  an 
item  in  total  than  if  partidpating 
intereste  had  not  been  sold. 

Capital  Elements 

Allowance  for  Loan  and  Lease 
Loases— The  proposed  gaidelines 
limited  the  amount  of  loan  and  lease 
loss  reserves  that  qualify  as  Tier  2 
capital  to  1.25%  of  riric-weigfated  assete. 
Thirty-three  commentera  expressed 
coitcem  that  placing  a  limit  on  the 
allowance  for  loan  and  lease  losses 
would  create  a  disincentive  for  prudent 
reserving  practices.  Many  also 
suggested  that  the  allowance  is 
equivalent  to  equity  and  should  be 
induded  in  Tier  1  rather  than  Tier  2. 

Hie  allowance  for  loan  and  lease 
losses  is  intended  to  absorb  future 
losses.  Although  future  losses  may  not 
be  identified  spedfically  at  the  time  a 
provision  is  made,  a  presumption  existo 
that  losses  are  inherent  in  the  loan  and 
lease  portfolia  The  obvious  link 
between  the  allowance  and  inherent 
losses  in  the  loan  and  lease  portfolio 
precludes  it  from  qualifying  as  Tier  1 
capital,  wrhich  encompasses  only  the 
purest  and  most  stable  forms  of  capital. 
Furthermore,  it  is  intended  that  the  loan 
loss  reserves  arhich  qualify  for  indusion 
as  Tier  2  capital  will  be  general  in 
nature.  That  is.  any  portion  of  the 
allowance  for  loan  and  lease  losses 
which  is  ascribed  to  particular  assets 
that  have  been  identified  as  possessing 


a  reasonable  probabiUty  of  some  loss  is 
not  to  be  incladed  as  Tier  2  capital. 

Allocated  transfier  risk  reserves  are  an 
obvious  example  dl  loan  loes  reserves 
that  are  not  general  in  natare  and. 
therefore,  do  not  qualify  for  indusion  as 
Tier  2  capitaL  TIh^  are  reserves  diat 
have  been  eatebOslied  in  accordance 
with  section  9B6(a)  of  the  faiteraational 
Lendmg  SupervisiaB  Act  of  1983  (12 
U.S.C  3007  and  390^  against  certain 
assete  wheat  value  has  been  foand  by 
the  U.S.  banking  agendes  to  have  beat 
impaired  siyiificantfy  by  protracted 
transfer  risk  proUems.  Similarly, 
reserves  for  other  real  estate  oamed, 
since  they  are  earraaiked  for  a  specific 
asset  do  not  qualify  as  Tier  2  capitaL 

Beyond  the  dearly  klentified  specific 
loan  loss  reserves,  it  te  i^ficult  to 
distinguish  betareen  the  portion  of  the 
loan  loss  reserve  that  is  freely  available 
io  abaotb  foture  losses  aritUn  the 
portfolia  and  the  portion  that  reflecto 
likely  losses  on  extetoig  problem  or 
trouUed  loans.  However,  a  bank  that 
maintains  a  rdlativdy  large  allowance 
for  loan  md  lease  leoaea  usaaUy  has  a 
relativdy  greats  inddenoe  of  identified 
asset  qualify  problems  in  ite  loan  and 
lease  portfiriio,  and  to  this  situation  the 
entire  allowance  for  loan  and  lease 
losses  cannot  be  considered  to  be  a  true 
general  reserve  for  die  purposes  of  risk- 
based  capitaL  Hierefore,  a  standard 
percentage  limitation,  based  on  total 
risk-weighted  assets,  is  the  most 
reasonable  method  of  diminating  the 
bulk  of  die  non-quaUfyuig  loan  loss 
reserves  fit>m  banks'  capital 
calculations.  The  figure  of  1.25%  of  risk- 
weighted  assete  was  determined  on  the 
basis  of  historical  data,  after  making 
appn^riate  adiustments  for  recent 
experience  arith  large  reserves  against 
exposures  to  lesser-devdoped  countries. 

The  OCC  has  detennined  that  it  is 
prudent  to  limit  the  portion  of  the 
allowance  for  loan  and  lease  losses  that 
may  be  counted  as  Tier  2  capitaL  The 
OCC  arill  continue  to  partidpate  in  the 
Cotke  Committee's  effort  to  clarify  the 
distinction  between  diose  portions  of 
the  allowance  for  loan  and  lease  losses 
which  should  conceptually  be  regarded 
as  part  of  capital  and  those  arhi(^ 
s']ould  not  qualify.  When  a  suitable 
definition  is  agreed,  the  OCC  arill 
reconsider  the  need  for  a  standard 
percentage  limitation  in  the  guidelines. 

Althou^  some  institutions  may 
perceive  the  limit  as  a  disincentive  for 
prudent  reserving  practices,  every 
national  bank  must  still  maintain  an 
adequate  allowance  for  loan  and  lease 
losses.  The  OCC  arill  continue  to  enforce 
the  standards  for  reserve  adequacy  on  a 
case-by-case  basis  through  the 
supervisory  process. 


Several  owmmenters  requested 
clarification  of  die  treatment  of  the 
portion  of  the  aUoarance  for  loan  and 
lease  bases  that  does  norqmiify  as  Tier 
2  capitaL  In  response  to  those  inquiries, 
a  footnote  has  been  added  to  section 
2(b)(1)  of  die  ffaial  guiddhies  stating  that 
any  excess  iesei>es.  as  w^  as 
allocated  transfer  risk  reserves  and 
reserves  held  against  other  real  estete 
oamed.  are  deducted  from  ttie  gross  sum 
of  risk-arei^ited  assete  in  computing  the 
denominator  of  the  risk-based  capital 
ratio. 

Goodwill  and  Other  Intangibles — 
Under  the  proposed  guidelines,  all 
goodarill  and  other  totangible  assete 
were  deducted  from  capitaL  arith  the 
exception  of  purdiased  mortgage 
servicing  righta  and  certain  goodarill 
acquired  in  coiuiection  aridi  supervisory 
mergen  arith  problem  or  failed  banks. 
This  treatment  was  similar  to  the  OOCs 
existing  capital-to-total  assete 
requiremente  under  12  CFR  Part  3.  which 
includes  only  purchased  mortgage 
servicing  ri^te  aridiin  the  definition  of 
primary  capitaL 

Thirfy-ei{^t  commentera  addressed 
this  issue.  Most  focused  strictly  on 
goodarill  and  aU  firmly  supported  the 
indusion  of  goodariU.  or  at  a  minimum 
certain  intangiUes.  in  the  proposed 
definition  of  capitaL  Several 
commenters  recommended  that 
intangible  assete  be  induded  within  the 
definition  of  capitaL  but  limited  to  a 
certain  percentage  at  Tier  1  capitaL 
Strong  aigumente  were  given  by  a 
number  of  banks  for  the  permanent    , 
grandfathering  of  existing  goodwill 
Commenten  also  urged  that  the  OCC 
address  these  mattera  in  a  manner 
consistent  arith  the  Federal  Reserve  and 
theFDIC 

Intangible  assete  represent  the  excess 
of  the  piudiase  price  over  the  fair 
market  value  of  assete  acquired  in 
acquisitions  accounted  for  under  the 
purchase  method  of  accounting.  The 
excess  amount  is  first  allocated  to 
identifiable  intangibles  (such  as 
mortgage  servicing  ri^ts.  favorable 
leasdiolds,  and  core  deposit 
intangibles),  arith  the  remainder 
accounted  for  as  goodwill 

The  true  market  value  of  intangible 
assets  is  often  difficult  to  ascertain,  as  it 
involves  a  number  of  assumptions  whidi 
are  8ub)ed  to  changes  in  general 
economic  drcumstances  or  to  dianges 
in  an  individual  institution's  fature 
prospects.  Experience  has  sboam  that 
the  value  of  many  intangibles  declines 
when  the  condition  of  a  bank 
deteriorates,  the  most  critical  point  at~~ 
which  capital  is  needed.  It  is  because  of 
this  inherent  weakness  in  the  value  of 
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cartaln  inUngibiM  that  goodwill  and 
moat  inlangibJa  aaaata  cannot  b*  rtBad 
upon  for  capital  support  and  tharafora 
•r*  not  counlad  in  tha  datanninatiaa  of 
capital  adaquacy. 

Tba  OCX:  raoivniaas  that  not  all 
intangiblaa  poaaaaa  the  Mine 
charactartatics.  and  that  WMna  may  ba 
mof*  aooaptabia  in  tanna  of  tha  quality 
of  Iha  valnaa  thoy  rapraaant  Mortaage 
MTvtokv  ririits  wara  inckidad  wittiln  tha 
daflnittoB  ofcapttal  undar  th«  capital 
raquiraoiants  of  12  CFR  Part  S.  and  tha 
propoaad  risk-boaad  capital  guidalinaa. 
bacauaa  thay  powM  attiibutaa  vary 
aimilar  to  tntangibia  aaaata.  Tha  OGC 
baa  dalanainad  that,  rathar  than  bat  ttia 
typaa  of  Intangiblaa  aooaptabia  as 
capitaL  a  mora  appropriate  method  is  to 
deflna  Ihoaa  attiibutaa  which  oiaka  tha 
Intangibla  aaaet  a  more  reliable  support 
for  capitaL 

In  thia  regard,  these  final  guidalinaa 
delinaata  in  secbon  2(cN3)  me  ciilerla 
an  intangible  aaaet  moat  meet  before  it 
qualiflaa  as  Tier  1  capitaL  The  principal 
coasidarationa  In  evahialing  intangibles 
for  puipoaas  of  capital  adeqiiacy  are 
besed  on  the  aeparability.  marketability 
and  certainty  of  a  stream  of  cash  flows. 
Purthermore.  in  order  to  limit  ■  bank's 
reliance  on  intangibles  as  capital  the 
amount  of  intangible  saeets  tnat  qualify 
aa  Tier  1  capital  are  subtect  to  a  Umit  of 
28%  of  total  Tier  1  capital 
*The  criteria  purpoaely  avoid  excluding 
by  name  any  particular  category  of 
identiflable  intangible.  The  OGC  expects 
includable  typee  of  intangiblea  to 
enoonpasa  moat  mortgage  servicing 
rights.  Banks  may  include  other 
Intangible  assets  which  meet  the 
criteria.  Goodwill  does  not  meet  the 
criteria  and  the  exclusion  of  goodwill 
tnm  capital  in  consistent  with  the 
capital  requirements  of  the  current  12 
CFR  Parts. 

Superviaory  goodwill  ia  the  one 
exception  to  these  criteria,  and  the  OCC 
has  expended  this  exception  in  the  flnal 
guiddinea  to  bichide  supervisory 
goodwill  acquired  in  connection  with 
assisted  aiergsrs  with  problem  or  failed 
depository  institutions,  in  the  propoeed 
guidelines,  this  exception  was  limited  to 
mergBrs  with  problem  or  failed  banks. 

While  the  final  guidelines  allow  banks 
to  Include  e  potentially  greater  number 
of  intai^Me  asaets  urithin  the  definition 
of  capital  all  intangibles  thai  were 
grandfathered  under  the  previous 
capital  standard  oniat  be  deducted  from 
capital  after  the  tranaition  period  ends. 
as  detailed  in  section  4  of  the  final 
guidelinea.  Tha  OOC  has  determined 
that  in  view  of  thia  more  llberral 
treatment  of  Intangibles,  and  since 
Intangibles  that  fall  to  meet  the 
delineated  crttaria  test  are  not  reliable 


as  a  meens  of  capital  support 
pondfaihering  of  intangibla  aaaeta  is  not 
lustified  after  the  transition  period  of  the 
new  guidelines. 

Pmftnml  Stodk— Thirty-four 
ooaamentera  addraeeed  die  propoeed 
treetment  of  the  varioMa  forma  of 
preferred  stock.  The  OOC  apedfically 
aowght  comment  concerning  the 
diatinction  between  long-term  and 
Intanwdlata-term  prefwrred  stock.  The 
propoeed  placement  of  peipeteal 
praiarTad  stock  In  Tier  2  capital 
generated  a  aigniflcant  amount  of 
coounent  The  aunner  in  which  the 
oommentera  discussed  preferred  slock 
waa  broken  down  into  perpetual  and 
hndtad-llfe  issues. 

(1)  ftfpetnal  Piefened  Stock.  The 
oommentera  that  addraaaad  the 
propoaal'a  placement  of  perpetual 
prefened  atock  In  Tier  2  capital  argued 
that  dioae  InatraoMnta  are  ao  doee  to 
nnwMiinn  eoidty  that  they  cannot 
tnatiflably  be  relegated  to  the  atatus  of 
aupplementary  caipital  A  oonaiatent 
thrae  throughout  the  comment  lettera 
waa  that  from  a  regulator'a  capital 
adaquacy  point  of  view,  perpetual 
prefened  atock  provides  an  equally 
effective  cuahion  against  losses  as  does 
an  equivalent  amount  of  common  stock. 
A  number  of  commenters  stated  that 
Generally  Accepted  Accounting 
Prindplee  (GAAP),  bonk  regulations, 
and  secarttiee  ragulationa  have  long 
conaiderad  perpetual  preferred  atodi  a 
full-fledged  component  (rf  equity. 

Some  commentera  auggeated  that  only 
noncumulative  perpetual  preferred  atock 
should  be  sUowed  to  qualify  as  Tier  1 
capital.  However,  in  arguing  for  the 
Inclusion  of  preferred  stock  in  Tier  1 
capital  a  number  of  ooounenters  stated 
that  noncumulative  preferred  stock  will 
be  difficult  to  market  and  la  not  a  viable 
financing  vehicle  for  banks. 

Several  commenters  expressed 
concern  over  certain  forms  of  variable 
rate  perf erred  stock  and  obeerved  that 
as  a  bank  gets  into  trouble  it  has  to  pay 
higher  divideneds  on  its  preferred  stock. 
One  commenter  suggested  that  the 
problem  with  so-caUed  auction  rate 
preferred  stock  can  be  cured  by 
requiring  that  dividends  oo  Tier  1 
capital  instruments  be  tied  to  something 
other  than  the  creditworthiness  of  the 
issuer.  However,  aooording  to  another 
commenter.  recent  issues  of  auction  rale 
prefened  stock  heve  contained  a  feature 
permitting  the  issuer  to  fix  the  dividend 
period  el  one  or  more  years. 

In  light  of  Um  commani  letters  and  the 
amendments  to  the  Basle  Agreement 
the  OCC  has  determined  that 
noncumulative  perpetual  preferred  stock 
should  be  Included  as  Tier  1  capital.  All 
cumulative  preferred  stock,  es  well  as 


those  preferred  stock  instruments  with  a 
limited  life,  will  continue  to  qualify  as 
Tier  2  capitaL  All  preferred  stock  having 
e  dividend  rate  that  is  periodically  reset 
in  an  auction-type  process  to  reflect  the 
creditworthiness  of  the  issuei^-e.^.. 
auction  rate,  remarketable  and  money 
market  preferred  stock — is  Included  as 
Tier  2  capital  only,  regardless  of 
whethar  dividends  are  cumulative  or 
not.  Furthermore,  in  order  to  meet  the 
definition  of  perpetual  preferred  atock. 
the  issue  cannot  be  redmmed  at  the 
option  of  the  holder  of  the  instrument  or 
have  other  provisions  thai  would  require 
future  redemption  of  the  stock. 

The  OCC  believes  that  noncumulative 
perpetual  preferred  stock  provides  a 
de^ee  of  capital  support  so  similar  to 
common  stock  that  it  should  not  be 
excluded  from  Tier  1  capitaL 
Notwithstanding  commenters' 
arguments  for  including  cumulative 
preferred  stock  in  Tier  1,  the  OCC  the 
other  federal  banking  agencies,  and  the 
signatories  to  the  Basle  Agreement 
reached  a  conaensus  that  the 
accumulation  of  dividends  has  the 
potential  of  being  a  drain  on  future 
earnings:  thorefore,  preferred  stock 
instruments  with  a  cumulative  dividend 
feature  are  placed  in  Tier  2  capital.*  By 
placing  cumulative  preferred  stock  in 
Tier  2.  Tier  1  continues  to  be  comprised 
of  only  the  purest  and  most  stable  forms 
of  capitaL  IThe  OCC  has  revised  section 
2  of  the  guidelines  to  specifically  include 
certain  noncumulative  preferred  stock 
instruments  in  Tier  1  capitaL 

(2)  Limited-Life  Preferred  Slock.  When 
addressing  the  proposed  distinction 
between  long-term  and  intermediate- 
term  preferred  stock,  the  conunenters 
were  not  as  unified  as  they  were  in  their 
response  to  the  proposed  treatment  of 
perpetual  preferred  stock.  A  majority  of 
those  commenters  fell  that  no 
distinction  should  be  drawn  based  on 
the  original  maturity  of  an  instrument. 
However,  a  strong  minority  stated  that 
the  proposed  distinction  was 
appropriate.  Several  conunenters 
suggested  that  all  limited-life  preferred 
stock  should  be  included  in  Tier  2 
without  limit 

The  OCC  has  not  changed  its 
treatment  of  limited-life  preferred  slock 
instruments  in  the  final  guidelines:  i.e., 
preferred  stock  with  an  original  maturity 


■  TM«  tTMlBMBl  of  iwiwwd  Mocli  i*  contiftent 
with  Ike  Fadnal  Bwnn  Board's  toaalmenl  lor  ttale 
■MBitwr  banks.  Tha  Fadaral  Raaarva'i  risk  bawd 
caput  fIdiMwat  (or  hanli  iMldina  oomiMnm  allow 
oartaifi  fawaiaWys  pialliad  stock  in  Tier  I  capitaL 
HIstortcaliy.  law  MHonal  liaaks  have  used 
piefattad  stock  as  a  soarca  of  capital:  rather,  the 
malonly  of  the  pceferrad  stock  issuances  have  been 
accoipfishad  at  Iha  holding  company  laval. 
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of  20  years  or  more  qualifies  as  Tier  2 
capital  up  to  100%  of  Tier  1.  while 
preferred  stock  with  an  origiiul  maturity 
of  less  than  20  years,  together  with  term 
subordinated  debt  qualifies  as  Tier  2 
capital  up  to  50%  of  Tier  1  capital.  The 
OCC  believes  that  this  maturity 
distinction  is  a  vaUd  measure  of  the 
capital  support  that  the  instrument 
provides.  As  proposed,  aU  limited-life 
capital  instruments  are  discounted  in 
the  last  five  years  to  maturity. 

Executive  Order  12291 

It  is  certified  that  this  final  rule  does 
not  constitute  a  "major  nde"  and. 
therefore,  does  not  require  the 
preparation  of  a  final  regulatory  impact 

analysis. 

Regulatory  FlextbOhy  Ad 

Pursuant  to  section  e06(b)  of  the 
Regulatory  Flexibility  Act  it  Is  certified 
that  these  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  final  Regulatory 
Flexibility  Analysis  is  not  reqiiiied. 
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Authority  and  I 

For  the  reasons  set  forth  in  the 
preamble.  Part  3  of  Chapter  I  of  Title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  fourth  below. 

PART  S-fAMENOEO] 

1.  The  authority  citation  for  12  CFR 
Part  3  is  revised  to  read  as  follows: 

Authority:  12  U.&C  S3a,  161, 1818:  and  12 
U.S.C  3807  and  3908. 

2.  A  new  Appendix  A  is  added  to  Part 
3  after  |  3.100  to  read  as  follows: 

Appeadbc  A— Risk-Based  Capital 
Gv 


Section  1.  Purpoee.  Applicability  of 
Guidelines,  and  Definitions, 

(a)  Purpose.  (1)  An  important  function 
of  the  Office  of  the  Comptroller  of  the 
Currency  ("OCC)  is  to  evaluate  the 
adequacy  of  capital  maintained  by  each 
national  bank.  Such  an  evaluation 
involves  the  consideration  of  numerous 
factors,  including  the  riskiness  of  a 
bank's  assets  and  off-balance  sheet 
items.  This  Appendix  A  implements  the 
OCCs  ridi-based  capital  guidelines.  The 
ride-based  capital  ratio  dnived  from 
those  guidelines  is  more  systematically 
sensitive  to  the  credit  risk  associated 
with  various  bank  activities  than  Is  a 
capital  ratio  based  strictiy  on  a  bank's 
total  balance  sheet  asaets.  A  bank'a 
riak-baaed  capital  ratio  ia  obtained  by 
dividing  ita  capital  baae  (as  defined  in 


section  2  of  this  Appendix  A)  by  its  risk- 
wei^ted  anets  (as  calculated  pursuant 
to  section  3  of  this  Appendix  A).  These 
guideUnes  were  created  within  the 
fi'ameworic  established  by  the  report 
issued  by  the  Committee  on  Banking 
Regulations  and  Supervisory  Practices 
in  July  19e&  The  OCC  believes  that  the 
risk-based  capital  ratio  is  a  useful  tool 
in  evaluating  the  capital  adequacy  of  all 
national  banks,  not  just  those  that  are 
active  in  the  international  banking 
system. 

(2)  The  purpose  of  this  Appendix  A  is 
to  explain  precisely  (i)  how  a  national 
bank's  risk-based  capital  ratio  is 
determined  and  (ii)  Imow  these  risk- 
based  capital  guidelines  are  applied  to 
national  banks.  The  OCC  will  review 
these  guidelines  periodically  for 
possible  adjustments  commensurate 
with  its  e}q;>erience  with  the  risk-based 
capital  ratio  and  widi  changRS  in  the 
economy,  financial  markets  and 
dtMnestic  and  international  banking 
practices. 

(b)  Applicability,  (1)  The  risk-based 
capital  ratio  derived  fatxn  these 
guidelines  is  an  important  factor  in  the 
OCCs  evaluation  of  a  bank's  capital 
adequacy.  However,  since  this  measure 
addresses  only  credit  risk,  the  8% 
minimum  ratio  should  oot  be  viewod  as 
the  level  to  be  targeted,  but  rather  as  a 
floor.  The  final  supervisory  judgment  on 
a  bank's  capital  adequacy  is  bued  on 
an  individualixed  asaeaament  of 
numwoua  factora,  inchiding  thoae  listed 
in  12  CFR  3.ia  As  a  result  it  may  differ 
fiom  the  conclusion  drawn  from  an 
isolated  comparison  of  a  bank's  risk- 
based  capital  ratio  to  ^  8%  minimum 
specified  in  these  guidelines.  In  addition 
to  the  standards  established  by  these 
risk-baaed  capital  guidelines,  all 
national  banks  must  maintain  a 
minimum  capital-to-total  assets  ratio  in 
accordance  with  the  provisions  of  12 
CFR  Part  3. 

(2)  Effective  December  31. 1990,  these 
risk-based  capital  guidelines  will  apply 
to  all  national  banks.  In  the  interim, 
banks  must  maintain  minimiim  capital- 
tb-total  assets  ratios  as  required  by  12 
CFR  Part  3,  and  should  begin  preparing 
for  the  implementation  of  these  ride- 
based  capital  guidelines.  In  this  regard, 
each  national  bank  diat  does  not 
currently  meet  the  final  minimum  ratio 
established  in  section  4(bKl)  of  this 
Appendix  A  should  be^  planning  for 
achieving  dut  standard. 

(3)  ThMe  risk-based  capital  guidelines 
will  not  be  applied  to  fledwal  Ivancfaes 
and  agencies  of  foreign  banks. 

(c)  Definitioas.  For  pioposes  of  diis 
Appendix  A.  die  following  definitions 
apply: 


(1)  "Allowances  for  loan  and  lease 
losses"  means  the  balance  of  the 
valuation  reserve  on  December  31. 1968. 
plus  additions  to  the  reserve  charged  to 
operations  since  that  dale,  less  losses 
chai^ged  against  the  allowance  net  of 
recoveries. 

(2)  "Associated  company"  means  any 
corporation,  partnership,  business  trust 
joint  venture,  association  or  similar 
organization  in  which  a  national  bank 
directiy  at  indirectiy  holds  a  20  to  SO 
percent  ownership  interest 

(3)  "Banking  and  finance  subsidiary^ 
means  any  subsidiary  of  a  national  bank 
that  engages  in  banking-  and  finance- 
related  activities. 

(4)  "Cadi  items  in  the  process  of 
collection"  means  chedcs  or  drafts  in  the 
process  of  collection  that  are  drawn  on 
another  depository  institution,  indudi^g 
a  central  bank,  and  that  are  payable 
immediately  upon  presentation  in  the 
country  in  which  the  reporting  bank's 
office  diet  is  dearing  or  collecting  the 
dieck  or  draft  is  located:  U.S. 
Government  diecks  that  are  drawn  on 
the  United  States  Treasury  or  any  other 
U.S.  Government  or  Government- 
sponsored  agency  and  that  are  payable 
immediately  upon  presentation;  broker's 
security  drafts  and  commodity  or  bill-of- 
lading  drafts  payable  immediately  iq>on 
presentation  in  the  United  States  or  the 
country  in  which  the  reporting  bank's 
office  diat  is  handling  the  drafts  is 
located:  and  unposted  debits. 

(5)  "Central  government"  means  the 
national  governing  authority  of  a 
country;  it  includes  the  departments, 
ministries  and  agencies  of  the  central 
government  This  definition  does  not 
include  the  following:  State,  provincial 
or  local  governments;  commercial 
entoprises  owned  by  the  central 
government  which  are  entities  engaged 
in  activities  involving  trade,  commerce 
or  profit  that  are  generally  conducted  or 
performed  in  the  private  sector  of  the 
United  States  economy;  and  non-central 
government  entities  whose  obligations 
are  guaranteed  by  the  central 
government 

(6)  "Commitment"  means  any 
arrangement  that  obligates  a  national 
bask  to:  (i)  Purdiase  loans  or  securitiea: 
or  (ii)  extend  credit  in  the  form  of  loans 
or  leases,  partidpations  in  loans  or 
leases,  overdraft  facilities,  revolving 
credit  fodlitiea,  or  similar  transactioiia. 

(7)  "Common  stockholders'  equity" 
means  common  stock,  common  stock 
surplus,  undivided  profits,  capital 
resoves.  adjustments  for  the  cumulative 
effed  of  foreign  currency  translation 
and  net  of  unrealized  losses  on  non- 
current  marketable  equity  securities. 
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(8)  "Conditiofuil  guaranlae"  mmmtn  ■ 
contingent  obligation  of  ttw  United 
•tate*  Government  or  its  agenciee.  or  the 
central  government  of  an  OECO  country, 
the  validity  of  which  to  the  beneficiary 
it  dependent  upon  eome  affirmative 
action — e.g..  Mrvicing  requin*meni5— on 
the  part  of  the  beneficiary  of  tho 
guarantee  or  a  third  party. 

(9)  "Depoaitory  institution"  medna  a 
(Utandal  institution  that  engages  in  the 
busineaa  of  banking:  that  is  recogniied 
as  a  bank  by  the  bank  supervisory  or 
monetary  authorities  of  the  country  of 
its  incorporation  and  the  country  of  its 
principal  banking  operations:  thai 
receives  depoails  to  a  substantial  ekieni 
in  the  regular  course  of  business:  and 
that  has  the  power  to  accept  demand 
depoaita.  In  the  US.,  this  definition 
encompasaaa  all  federally  insured 
offices  of  comntercial  banks,  mutual  and 
stock  savings  banks,  savings  or  building 
and  loan  aaaociations  (stock  and 
mutual),  cooperative  banks.  «:redii 
unions,  and  International  banking 
facilities  of  domestic  depoaitory 
inatitution.  Bank  holding  companies  ar« 
excluded  from  this  definition.  For  the 
purpoaes  of  assigning  risk  weights,  the 
diffarmtlatloo  between  OECO 
depoaitory  institutions  and  non-OECO 
depoaitory  Institutions  is  based  on  the 
country  of  incorporation.  Claims  on 
branches  end  agencies  of  foreign  banks 
located  in  the  United  Slates  are  to  be 
categorised  on  the  basts  of  the  parent 
bank's  country  of  Incorporation. 

(10)  'Exchange  rate  contracts' 
induda:  Croaa-currency  interest  rale 
•wapa:  forward  foreign  exchange  rate 
contracts:  currency  options  purchased: 
and  any  similar  Instrument  that,  in  the 
opinion  of  the  OCC  gives  rise  to  similar 
risks. 

(11)  "Goodwill"  means  an  intangible 
asset  that  represents  the  excess  of  the 
purchase  price  over  the  fair  market 
value  of  tangible  and  identlHable 
Intangible  assets  acquired  in  purchasas 
accounted  for  under  the  purchase 
method  of  accounting. 

(12)  "Intai^ble  assets"  include,  but 
are  not  limited  to,  purchased  mortgage 
and  credit  card  servicing  rights, 
goodwill,  favorable  leaseholds,  and  core 
depoait  value. 

(13)  "Interest  rate  contracts"  include: 
Single  currency  interest  rate  swapa: 
basis  swapa:  forward  rate  agreements: 
interest  rate  options  purchased:  forward 
forward  depoaits  accepted:  and  any 
similar  instrument  that,  in  the  opinion  of 
the  OCC  gives  rise  to  similar  risks, 
including  when-issued  securities. 

(14)  "Novation"  means  s  bilateral 
contract  between  two  counterparties 
under  which  any  obligation  to  each 
other  to  deliver  a  given  currency  on  a 


given  date  is  automatically 
amalgamated  with  all  other  obligations 
for  the  same  currency  and  value  d«ie 
legally  substituting  one  single  nei 
amount  for  the  previous  gross 
obligations. 

(15)  "OECD-based  country"  means  •« 
member  of  the  grouping  of  couniries  thai 
are  Mi  members  of  the  C)rgMnii»tion  of 
Economic  Cooperation  and 
Development,  plus  countnes  thai  have 
concluded  special  lending  arrangements 
wiih  the  International  Monetary  Fund 
(IMF)  associaied  with  the  IMF's  Genernl 
Arrangements  to  Borrow  These 
countries  are  hereinafter  referred  to  as 
"OECO  countries  ■ 

lie)  "Original  maturity"  means,  wiih 
respect  to  a  commitmenL  the  eariies< 
possible  dale  after  a  commilntent  is 
made  on  which  It  expires  or  is 
ijnconditionally  cancellable  at  the 
option  of  the  issuing  bank. 

(17)  'iVeferred  stock"  includes  ihe 
following  instruments:  |i)  "Convertible 
preferred  slock."  which  means  preferred 
stuck  that  IS  mandatorily  convertible 
into  either  common  or  perpetual 
preferred  slock:  |ii)  "Intermediate  lerm 
preferred  slock."  which  means  preferred 
slock  with  an  original  maturity  of  at 
least  five  years,  but  less  than  20  years; 
liil)  "Long-term  preferred  stock."  which 
means  preferred  stock  with  an  onginal 
maturity  of  20  years  or  more:  and  (iv) 
'RBrpetual  preferred  stock."  which 
means  preferred  stock  without  a  fixed 
maturity  date  thai  cannot  be  redeemed 
at  Ihe  option  of  the  holder,  and  that  has 
no  other  provisiofts  thst  will  require 
future  redemption  of  the  issue  For 
purposes  of  these  instruments,  preferred 
stock  that  can  be  redeemed  at  the  option 
of  the  holder  is  deemed  to  have  an 

'original  maturity"  of  the  eariiest 
possible  date  on  which  it  may  be  so 
redeemed. 

(18)  "Public-sector  entities"  include 
■tales,  local  authorities  and 
governmental  subdivisions  below  the 
central  government  level  in  an  OF.CD 
country.  In  the  United  States  this 
definition  encompasses  s  stste.  county 
city,  town,  or  other  municipsi 
corporstion.  s  public  authority,  and 
generally  any  publicly -ownad  entity  that 
is  sn  instnunentahty  of  a  state  or 
municipal  corporation.  This  definition 
does  not  include  commercial  companies 
owned  by  the  public  sector.' 

(19)  "Reciprocal  holdings  of  bank 
capital  instruments"  mesns  cross- 
holdings  or  other  formal  or  informal 
arrangements  in  which  two  or  more 
banking  organisations  swsp.  exchsnge. 


*  Sm  OaAniNon  |S|.   CMHral  sotanuMM.   K 
fyfllMi  nplanaHan  of  cowwrlil  oomyaaiM 
o<»wdt>y  lk«p<tbitr  •actor 


or  otherwise  agree  to  hold  each  other's 
capital  instruments.  This  definition  does 
not  include  holdings  of  capital 
instruments  issued  by  other  banking 
organizations  that  were  taken  in 
satisfaction  of  debts  previously 
contracted,  provided  that  the  reporting 
national  bank  has  not  held  such 
instruments  for  more  than  five  years  or 
.1  longtT  period  approved  by  the  OCC. 
120)  "Replacement  cost"  means,  with 
r«9pe<:l  to  interest  rale  and  exchange 
rate  contracts,  the  loss  that  would  be 
incurred  in  the  event  of  a  counterparty 
default.  a«i  measured  by  the  net  cost  of 
replacing  the  contract  at  Ihe  current 
market  value.  If  default  would  result  in  a 
theoretical  profit,  the  replacement  value 
is  considered  to  be  sero.  The  mark -to- 
market  process  should  incorporate 
changes  in  both  interest  rates  and 
counterparty  credit  quality. 

(21)  "Residential  properties"  means 
houses,  condominiums,  cooperative 
jnits.  and  manufactured  homes.  This 
definition  does  not  include  boats  or 
motor  homes,  even  if  used  as  a  primary 
residence 

(22)  "Risk-weighted  assets"  means  the 
sum  of  totsi  nsk-weighled  balance  sheet 
assets  and  the  total  of  risk-weighted  off- 
balance  sheet  credit  equivalent 
amounts.  Risk-weighted  balance  sheet 
and  oflT-balamw  sheet  assets  are 
calculated  in  accordance  with  Section  3 
of  this  Appendix  A 

(23)  "State"  means  any  one  of  the 
several  states  of  the  United  States  of 
America,  the  District  of  Columbia. 
Puerto  Rico,  and  the  territories  and 
possessions  of  the  United  States. 

(24)  "Subsidiary"  means  any 
corporation,  partnership,  business  trust. 
iolnl  venture,  association  or  similar 
organization  in  which  a  national  bank 
directly  or  indirectly  holds  more  than  a 
50%  ownership  interest.  This  definition 
does  not  include  ownership  interests 
thai  were  taken  in  satisfaction  of  debts 
previously  contracted,  provided  that  the 
reporting  bank  has  not  held  the  interest 
for  more  than  five  years  or  a  longer 
period  approved  by  the  OCC 

(25)  Total  capital"  means  the  sum  of 
a  national  bank's  core  (Tier  1)  and 
qualifying  supplementary  (Tier  2)  capital 
elements. 

(28)  "Unconditionally  cancellable," 
means,  with  respect  to  a  commitment- 
type  lending  arrangement,  that  the  bank 
may.  at  any  time,  with  or  without  cause, 
refuse  to  advance  funds  or  extend  credit 
under  the  facility. 

(27)  "United  States  Government  or  its 
agencies"  means  an  instrumentality  of 
the  U.S.  Government  whose  debt 
obligations  are  fully  and  explicitiy 
guaranteed  as  to  the  timely  payment  of 
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principal  and  interest  by  the  fiill  faith 
and  credit  of  the  United  States 
Government  •  ^^■ 

(28)  "United  States  Government- 
sponsored  agency" means  an  agency 
originally  established  or  diartered  to 
serve  public  purposes  specified  by  the 
United  States  Congress,  but  whose 
obligations  are  not  explicitly  guaranteed 
by  the  full  faith  and  credit  of  the  United 
States  Government 

Section  Z  Components  of  Capital. 

A  national  bank's  qualifying  capital 
base  consists  of  two  types  of  capital — 
core  (Tier  1)  and  supplementary  (Tier  2). 

(a)  Tier  1  Capital.  The  following 
elements  comprise  a  national  bank's 
Tier  1  capital: 

(1)  Common  stockholders'  equity: 

(2)  Noncomulative  perpetual  preferred 
stodc  and  related  surplus:  and  ' 

(3)  Minority  interests  in  the  equity 
accoimts  of  consolidated  subsidiaries. 

(b)  Tier  2  Capital.  The  following 
elements  comfnise  a  national  bank's 
Tier  2  capital: 

(1)  Allowance  for  loan  and  lease 
losses,  up  to  a  maximum  of  1.25%  of 
risk-weighted  assets.*  subject  to  the 
traiwition  niles  in  section  4(a)(2)  of  this 
Appendix  A: 

(2)  Cumulative  perpetual  preferred 
stock,  long-term  preferred  stock, 
convertible  preferred  stock,  and  any 
related  surplus,  without  limit  if  the 
issuing  national  bank  has  the  option  to 
defer  payment  of  dividends  on  these 
instnunents.  For  long-term  preferred 
stock,  the  amount  that  is  eligible  to  be 
included  as  Tier  2  capital  is  reduced  by 
20%  of  the  original  amotmt  of  the 
instrument  (net  of  redemptions)  at  the 
beginning  of  each  of  the  last  five  years 
of  the  life  of  the  instrument: 

(3)  Hybrid  capital  instruments, 
without  limit  Hybrid  capital 
instnmients  are  those  instruments  that 
combine  certain  characteristics  of  debt 
and  equity,  such  as  perpetual  debt  To 
be  included  »»  Tier  2  capital,  these 


*  Picfenvd  stock  iM«a«  wiwfe  tiia  dhridMid  is 
reael  pariodically  iMsad  upoo  current  raaifcet 
cooditiaiia  and  IIm  liank't  currant  credit  rating, 
indadiag  ImI  not  iimitad  to.  auction  rata.  OMwey 
mailEet  or  i«awifcatal>le  pfefBttad  slock,  are 
assigned  16  Tiar  2  capital,  rasanflaas  of  wtiether  Die 
dividends  are  oaaaiilativc  or  noncumubtive. 

*  TIm  aMounl  of  llie  atlowance  for  loan  and  lease 
loases  that  may  be  indudad  in  capital  is  iMsed  on  a 
parcentage  of  riak-«reighled  assets.  A  lianking 
oifanlzatiea  aMjr  dedad  rasenres  for  loan  and  laasa 
loaacs  In  axoaas  of  Ike  anwuni  permitted  to  be 
indudad  as  capital  aa  well  as  allocated  transfer 
riak  reaarvaa  and  raaanva  lietd  afafinat  other  teal 
aetata  owned,  hw  ll>e  groaa  sum  of  risk-<»aighted 
asaels  in  oompaUag  the  denonlnstor  of  the  risk- 
baaad  capital  lalia 


instruments  must  meet  the  following 
criteria:  * 

(i)  The  instnunent  must  be  unsecured, 
subordinated  to  the  claims  of  depositors 
and  general  creditors,  and  fully  paid-up: 

(ii)  The  instrument  must  not  be 
redeemable  at  the  option  of  the  holder 
prior  to  maturity,  except  with  the  prior 
approval  of  the  OCC; 

(iii)  The  instrument  must  be  available 
to  participate  in  losses  while  the  issuer 
is  operating  as  a  going  concern  (in  this 
regard,  the  instrument  must 
automatically  convert  to  conunon  stock 
or  perpetual  preferred  stock,  if  the  sun 
of  the  retained  earnings  and  capital 
surplus  accounts  of  the  issuer  aiiows  a 
negative  balance):  and 

(iv)  The  instnunent  must  provide  the 
option  for  the  issuer  to  defer  principal 
and  interest  payments,  if 

(A)  The  issuer  does  not  report  a  net 
profit  for  the  most  recent  combined  four 
quarters,  and 

(B)  The  issuer  eliminates  cash 
dividends  on  its  conunon  and  preferred 
stock. 

(4)  Terra  subordinated  debt 
instruments,  and  intermediate-term 
preferred  stock  and  related  surplus  are 
included  in  Tva  2  capital,  but  only  to  a 
mA»imiim  of  50%  of  "her  1  capital  To  be 
considered  capital  term  subordinated 
debt  instruments  must  meet  die 
requirements  of  12  CFR  3.100(fHl)-  Alsa 
at  the  beginning  of  each  of  the  last  five 
years  of  tiie  life  of  either  type  of 
instrument  the  amoimt  that  is  eligible  to 
be  included  as  Her  2  capital  is  reduced 
by  20%  of  die  original  amount  of  that 
instrument  (net  of  redemptions).  * 

(c)  Deductions  From  Capital.  The 
following  items  are  deducted  from  the 
appropriate  portion  of  a  national  bank's 
capital  base  when  calculating  its  risk- 
based  capital  ratio. 

(1)  Deductions  firom  Tier  1  capital 

(i)  All  good«vill  is  deducted  fit>m  Tier 
1  capital  before  the  Tier  2  portion  of  the 
calculation  is  made,  subject  to  the 
transition  rules  contained  in  section 
4(a)(l)(ii)  of  diis  Appendix  A:  *  and 


*  ktandatorjr  conveftibie  de(>t  instnunents  dwt 
meet  the  raquireaMnts  of  12  CFK  9.iaa(eXS).  or  that 
have  been  previoualjr  approved  as  capital  by  the 
OCC  are  treated  as  qualifying  hytwid  capital 
instruments. 

*  Capital  instruments  may  be  redeemed  prior  to 
maturity  and  without  the  prior  approval  of  the  OOC 
•8  long  as  Ihe  Instnunents  are  redeemed  with  the 
proceeds  at  or  replaeed  t>y.  a  like  amount  of  a 
similar  or  higher  quality  capital  instrument 
However,  the  OCC  must  be  notified  in  writing  at 
least  30  days  in  advance  of  such  redemption. 

*  The  OCC  may  not  require  national  banks  to 
deduct  goodwill  that  they  acqwira.  or  hava 
previously  acquired,  in  connertion  with  sopervisocy 
mergers  with  probiam  or  feiled  depoaitory 
institutians.  Generally,  tUa  delacmination  will  be 
made  by  the  OOC  on  a  esse  by-case  baais  at  the 
time  of  the  metser  appttnraL 


(ii)  Other  intangible  assets  which  do 
not  meet  the  conditions  established  in 
section  2(cH2)  below,  are  deducted  from 
Tier  1  capital  before  the  Tier  2  portion  of 
the  calculation  is  made. 

(2)  Certain  other  intangible  assets 
need  not  be  deducted  fiom  Tier  1 
capital  subject  to  the  following 
omditions: 

(i)  The  intangible  assets  must  meet 
each  of  the  following  criteria: 

(A)  The  intangible  asset  must  be  able 
to  be  separated  and  sold  apart  from  the 
bank  or  from  the  bulk  of  the  bank's 
assets: 

(B)  The  market  value  of  the  intangible 
asset  must  be  established  on  an  annual 
basis  throo^  an  identifiable  stream  of 
cash  flows,  and  there  must  be  a  high 
degree  of  certainty  that  the  asset  wrill 
hold  diis  market  value  notwithstanding 
the  future  prospects  of  the  bank:  and  ' 

(C)  The  bank  must  demonstrate  that  a 
market  exists  which  will  provide 
liquidity  for  the  intangible  asset 

(ii)  Intangibles  which  are  included  as 
Her  1  capital  are  limited  to  25%  of  total 
Her  1  capital  and.  for  capital  adequacy 
purposes,  must  be  valued  at  the  lower  of 
either  the  current  amortized  book  value 
or  the  current  market  value  as 
established  as  part  of  die  bank's  annual 
audit 

(3)  Deductions  from  total  capital 

(i)  Investments,  bodi  equity  and  debt 
in  unconsolidated  banking  and  finance 
subsidiaries  that  are  deemed  to  be 
capital  of  the  subsidiary:^  and 

(ii)  Reciprocal  holdings  of  bank 
capital  instruments. 

Section  3.  Risk  Categories/Weights  for 
On-Balance  Sheet  Assets  and  Off- 
Balance  Sheet  Items 

The  denominator  of  die  risk-based 
capital  ratia  i-e.  a  national  bank's  risk- 
weighted  assets,*  is  derived  by 
assisting  that  bank's  assets  and  off- 
balance  sheet  items  to  one  of  the  foiu- 
risk  categories  detailed  in  secrtion  3(a)  of 
this  Appendix  A.  Each  category  has  a 
specific  risk  weight  Before  an  off- 
balance  sheet  item  is  assigned  a  risk 
weight  it  is  converted  to  an  on-balance 
sheet  credit  equivalent  amoimt  in 
accordance  with  section  S(b)  of  this 
Appendix  A.  The  risk  weight  assigned  to 
a  particular  asset  or  on-balanoe  ^eet 
credit  equivalent  amount  determines  the 
percentage  of  that  asset/credit 


^  The  0(X  may  require  dedoctioa  of  investments 
in  other  subsidiaries  and  associated  cowpaniea.  on 
a  case-by-case  basis. 

*  The  OCC  reaervea  Ihe  right  to  require  a  book  lo 
compote  its  lisk-baaad  capital  ratio  on  the  baaia  of 
average,  radiar  than  petioid-end.  risk -weighted 
assets  when  naceasaiy  lo  carry  out  the  purpoaes  of 
these  guidelines 
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•quivalcnt  that  is  induded  in  Um 
denominator  of  th«  bank's  risk-based 
cspiul  ratio.  Any  assst  dsductsd  ttom  a 
bank's  capital  in  oomputinf  the 
numerator  of  til*  risk-based  capllal  ratio 
is  not  included  as  part  of  the  bank's  risk- 
weighted  stsets. 

Some  of  the  assets  on  s  bank's 
balance  sheet  may  represent  an  indirect 
holding  of  a  pool  of  assets,  e^..  mutoal 
funds,  that  encompesses  mora  than  one 
risk  wreighl  within  the  pool.  In  those 
sltuatkms,  the  asset  is  assigned  to  the 
risk  catagory  applicable  to  the  highest 
risk-we^^rted  asset  that  pool  is 
permitted  to  hold  pursuant  to  its  ststsd 
investment  olHsctlyss.  1  lowever.  the 
minlnimi  risk  weight  that  may  be 
sssl^sd  10  sech  s  pool  is  20%.  If.  hi 
ordsr  to  aalntstoi  s  necessary  degrae  of 
liquidity,  die  hmd  ie  permitted  to  hold 
ea  insignlftcsnt  snoont  of  its 
Investments  in  shorl-lerm.  highl3^ll<|ttid 
ssCMritiee  of  saperior  credit  (|«a)ity  (that 
do  not  qualify  for  a  prsisrenttal  risk 
weight),  sech  sscfities  generally  will 
not  be  taken  into  scooent  in  dstsrmintng 
the  risk  catsgory  into  which  the  bank's 
holdii«  !■  the  overeH  pool  should  be 
sssl^Md.  More  detail  oa  dM  traatnent 
of  SMrtgag^backed  seceritlss  Is 
provided  in  ssction  S(sN9N<v)  of  tfiis 
AppsDoix  A. 

(s)  On-Balance  Sheet  AasetM.  The 
I  sie  dM  risk  celagoriss/ 


following  sr 
wsightsrar  ( 

(iTZsfo  percmt  ritk  wmifU  (i)  Cash, 
indudlag  doasestic  sad  for^^  cerrency 
owned  snd  beid  In  aH  ottoes  ot  a 
national  bank  or  ia  transit  Any  Ibrai^ 
currency  held  by  a  national  b«ik  should 
be  converted  into  U.S.  dollar 
equivalents. 

(11)  Deposit  raserves  snd  other 
balances  at  Federal  Reserve  Banks. 

(lit)  Secerittes  isseed  by.  and  odier 
direct  dsims  on.  dM  United  Slates 
CovemmenI  or  its  agencies,  or  the 
centralaovemnient  of  an  OBCD  ooontry. 

(iv)  That  portioa  of  assets  directly  snd 
uncoadiUonally  guaranteed  by  the 
United  Stales  CovemmenI  or  ito 
sgendes,  or  the  central  government  of 
sn  OECD  country.* 

(v)  Local  currency  claims  on  or 
guaranteed  by  central  governsMnts  and 
central  banks  in  non-OECO  coontries.  to 
the  extant  the  bank  has  local  currency 
liabiUlleo  in  thai  country.  Any  amount  of 
such  claims  that  exceed  the  amount  of 
the  bank's  local  currency  liabililies  is 
assigned  to  the  100%  risk  category  of 
section  3(a)(4)  of  this  Appendix  A. 
except  in  the  cose  of  claims  on  a  central 


bank  with  a  lesidvsl  OMturity  of  one 
year  or  less  which  would  be  assigned  to 
the  20ft  risk  category  of  section  3{m)(2). 

(vi)  Gold  bullion  held  In  Um  baidi's 
own  vaults  or  in  snother  bank's  vaults 
on  an  sDocaled  basis,  to  the  extent  it  is 
backed  by  gold  bullion  liabilities. 

(vU)  TIm  book  valus  of  paid-in  Fsderal 
Reserve  Bank  stock. 

(2) » percent  risk  weight  (i)  All 
clolas  on  dspository  institutions 
incorporated  in  so  OECD  country,  and 
all  assets  backed  by  the  full  fsith  and 
credit  of  depository  institutions 
incerporated  in  an  OECD  country.  This 
includes  the  credit  equivalent  amount  of 
participations  in  commitaMnts  snd 
standby  letters  of  credit  sold  to  other 
depository  institutions  incorporated  in 
an  OECD  country,  but  only  if  dw 
originating  baidi  renMins  liable  to  the 
customer  or  beneficiary  for  the  full 
asBoant  of  the  ooaunitment  or  standby 
letter  of  credit.  Also  included  in  this 
cstegory  are  tbs  credit  equivalent 
amounts  of  risk  pertidpstions  in 
bsnkera'  scceptances  conveyed  to  other 
depository  instttvtians  incorporatsd  in 
sn  OBCD  country.  However,  bank- 
issBsd  sscaritiss  UmI  qualify  ss  cspital 
of  ths  issuing  bank  ara  not  included  in 
this  risk  catsgory.  but  sra  assigned  to 
Um  100«  risk  cstegory  of  section  3(sN4) 
of  this  Appendix  A. 

(U)  Claims  on  depositor  Institutions 
incorporated  In  s  non-OBCD  country,  ss 
well  ss  claims  on  the  central  bank  of  a 
nonOECD  ooontry.  widi  s  rastduel 
matartty  of  ons  year  or  less. 

(iii)  Cssh  items  in  ths  process  of 
collection. 

(iv)  That  portion  of  ssssts 
coUateraliied  by  Ibe  cartenl  ourket 
vahM  of  secaritles  issued  or  guaranteed 
by  the  United  Slates  CovenuDent  or  iU 
agencies,  or  the  central  government  of 
sn  OECD  country. 

(v)  Thet  portion  of  sssets 
conditionally  guaranteed  by  the  United 
States  Government  or  its  agencies,  or 
the  central  government  of  sn  OECD 
country. 

(vi)  Securities  issued  by,  or  other 
direct  claims  on.  United  States 
Govemment-sponsofsd  agencies. 

(vii)  That  portion  of  assets  guaranteed 
by  United  States  Government-sponsored 
agencies.'** 


■lof  prlvalrly  1mii««1  mortgnf*- 
tMdMd  woeMtM  mtmn  IIm  undariying  piiot  ta 
I  toitfly  at  aMrtaata-raUtad  McurlMn 
I  l>y  CNMA.  «#»MAdm««  IS 


••M««l«ty  kMtMl  ■onsi«*  bMiMd  MowttlM. 
##.  CMd  and  KPaCt.  wbw  Um  uadaHytais  pool 
t*  cnwprlwd  toMy  of  ■inrtsiei  r«t»<id  McunliM 
i»it»a  l>y  CNMA.  PNMA  and  ntLMC  wiU  tw 
Iraalad  ••  an  ladiract  iMiidlns  of  tbo  ModMiytog 
■aaoit  and  aaaignod  to  iIm  30%  riali  caligHy  SI  Ikia 
•aciioit  3(aN2).  if  iltt  MMsri|1m  pod  is  oaoisriMd 
of  aaa««a  whW  h  altrsei  dMhnM  riah  «**<elrt8.  ».g., 
FNMA  afrurttim  and  oseMaHeaal  Mac%asaa.  dM 
bank  ahoultl  trmermny  aaaign  ItM  aacurily  lo  iha 
hlfhaal  nak  cdlrgory  apptopriau  (or  aay  aaaat  mi 


(viii)  That  portion  of  assets 
collateralized  by  the  current  market 
value  of  securities  issued  or  guaranteed 
by  United  States  Govermnent-sponsored 
agencies. 

(ix)  Claims  representing  general 
obligations  of  any  public-sector  entity  in 
sn  OECD  country,  snd  that  portion  of 
any  daims  guaranteed  by  any  such 
public-sector  entity.  In  the  U.S.,  these 
obligations  must  meet  the  requirements 
of  12  CFR  1.3(g). 

(x)  Claims  on.  or  guaranteed  by, 
ofTidal  multilateral  lending  institutions 
or  regional  development  institutions  in 
whidb  the  United  States  Government  is 
a  shsrehoider  or  contributing  member.  * ' 

(xi)  Thet  portion  of  assets 
collateraHxed  by  the  current  market 
value  of  securities  issued  by  offidal 
multilateral  lending  institutions  or 
regioiMl  development  institutions  in 
which  the  United  Stales  Government  is 
a  shareholder  or  contributing  member. 

(xii)  Assets  coUsteralized  by  cash 
held  in  s  segregated  deposit  account  by 
the  reporting  national  bank. 

(3)  50 percent  risk  weight,  (i)  Revenue 
obligations  of  any  public-sector  entity  in 
an  OECD  country  for  which  the 
underlying  obligor  is  the  public-sector 
entity,  but  which  are  repayable  solely 
from  the  revenues  generated  by  the 
project  financed  thjrough  the  issuance  of 
the  obligations. 

(ii)  The  credit  equivalent  amount  of 
interest  rate  and  exchange  rate 
contracts,  calculated  in  accordance  with 
section  3(b)(5)  of  this  Appendix  A.  that 
do  not  qualify  for  inclusion  in  a  lower 
risk  category. 

(iii)  Loans  secured  by  first  mortgages 
on  one-to-four  family  residential 
properties,  either  owner-occupied  or 
rented,  provided  that  such  loans  arc  not 
more  than  90  days  past  due,  or  on 
nonaccrual  or  restructured.  It  is 
presumed  that  such  loans  will  meet 
prudent  underwriting  standards. 


the  pool  HowcYar.  on  a  caac-by<aae  haaia.  lh« 
OCC  may  allow  the  t>ank  lo  aaai^  the  aecurity 
proponiocMlefy  lo  llw  variou*  riak  calegoiin  batod 
on  Ihc  proportion  in  which  the  nak  citiefohet  are 
repraaenled  by  Ihe  compoailion  uiah  (Iowa  of  Ihe 
underlying  pool  of  aaaeta.  Before  the  OCC  will 
conaider  »  re<)ueat  to  proportioniilely  nak-weiDhl 
auch  a  aerunly.  Ihe  t>ank  muat  have  current 
tnfomijtion  for  the  reporting  dale  that  delaili  Ihe 
coiBpoaition  and  caah  flowa  of  the  und«rlyin|j  pool 
of  aaaela.  Furthermore,  before  a  mortgRge-relaled 
aervniy  will  receive  a  riak  weigh!  lower  than  lOOX. 
il  mual  meet  the  criteria  ael  forth  in  aeclion 
3(aK3Hiv|  of  Ibit  Appendix  A. 

' '  Theae  Irulilulioiu  include,  bvl  are  not  limited 
lo.  Ihe  tnlemalKKial  Bank  for  Reconatruclion  <tnd 
DevelupmenI  (World  Bank),  the  InlerAmerican 
Development  Bank,  the  Aaiiin  Development  Bank, 
the  Afncan  Oevelopmeni  Bank,  the  European 
Invealmrnli  Bank.  Ihc  Intemational  Monetary  Fund 
and  Ihe  Bank  for  Inlemalional  Setllamenia 


Furthermore,  residential  property  loans 
that  are  made  for  the  purpose  of 
construction  financing  are  assigned  to 
the  100%  risk  category  of  section  3(a)(4) 
of  this  Appendix  A:  however,  this 
exclusion  from  the  50%  risk  category 
does  not  apply  to  loans  to  individual 
purchasers  for  the  construction  of  their 
own  homes. 

(iv)  Privately-issued  mortgage-backed 
securities,  i.e.,  those  that  do  not  cany 
the  guarantee  of  a  government  or 
government-sponsored  agency,  fully 
secured  by  mortgages  that,  at  the  time  of 
origination,  qualify  for  this  50%  risk 
weight  under  section  3(a)(3)(iii)  above.*' 
provided  they  meet  the  following 
criteria: 

(A)  The  underlying  assets  must  be 
held  by  an  independent  trustee  that  has 
a  first  priority,  perfected  security 
interest  in  the  underiying  assets  for  the 
benefit  of  the  holders  of  the  security; 

(B)  The  holder  of  the  security  must 
have  an  undivided  pro  rata  ownership 
interest  in  the  underiying  assets  or  the 
trust  that  issues  the  security  must  have 
no  liabilities  unrelated  to  the  issued 
securities; 

(C)  The  trust  that  issues  the  security 
must  be  structured  such  that  the  cash 
flows  from  the  underiying  assets  fully 
meet  the  cash  flows  requirements  of  the 
sectirity  without  undue  reliance  on  any 
reinvestment  income;  and 

(D)  There  must  not  be  any  material 
reinvestment  risk  associated  with  any 
funds  awaiting  distribution  to  the  holder 
of  the  security. 

(4)  100  percent  risk  weight  All  other 
assets  not  specified  above,  including, 
but  not  limited  to: 

(i)  Claims  on  or  guaranteed  by 
depository  institutions  incorporated  in  a 
non-OECD  country,  as  well  as  claims  on 
the  central  bank  of  a  non-OECD 
country,  with  a  residual  maturity 
exceeding  one  year. 

(ii)  All  non-local  cturency  claims  on 
non-OECD  central  governments,  as  well 
as  local  currency  claims  on  non-OECD 
central  governments  that  are  not 
included  in  sedion  3(a)(l)(v)  of  this 
Appendix  A. 


"  If  ail  of  Ihe  underiying  mortgages  in  the  pool  do 
nol  qualify  for  Ihe  50%  risk  weight,  the  bank  should 
generally  assign  the  entire  value  of  llie  security  lo 
tiie  1U0\  risk  calegory  of  section  3(a)(4)  of  this 
Appendix  A:  however,  on  a  case-by-case  basis,  the 
OCC  may  allow  the  t>ank  to  assign  only  the  portion 
of  the  aecurity  which  represents  an  inleresi  in.  and 
the  cash  flows  of.  nonqualifying  mnrtgHges  lo  Ihe 
lUO'V  risk  category,  with  Ihe  remainder  being 
assigned  a  risk  weight  of  Stfii.  Before  the  OCC  will 
consider  a  request  to  risk  weight  a  morigRge-hacked 
seciinty  on  a  proportionate  basis,  the  bnnik  must 
have  current  information  for  the  reporting  dale  thai 
details  the  composition  and  cash  flows  of  Ihe 
underlying  pool  of  mortgages. 


(iii)  Any  dasses  of  a  mortgage-backed 
security  that  can  absorb  more  than  their 
pro  rata  share  of  the  prindpal  loss 
without  the  whole  issue  being  in  default, 
e.g..  subordinated  classes  or  residual 
interests,  regardless  of  the  issuer  or 
guarantor. 

(iv)  All  stripped  mortgage-backed 
securities,  including  interest  only 
portions  (lOs),  principal  only  portions 
(POs)  and  other  similar  instruments, 
regaidless  of  the  issuer  or  guarantor. 

(v)  Obligations  issued  by  any  state  or 
any  political  subdivision  thereof  for  the 
benefit  of  a  private  party  or  enterfmse 
where  that  party  or  enterprise,  rather 
than  the  issuing  state  or  political 
subdivision,  is  responsible  for  the  timely 
payment  of  prindpal  and  interest  on  the 
obligation,  e.g.,  industrial  development 
bonds. 

(vi)  Claims  on  conunerdal  enterprises 
owned  by  non-OECD  and  OECD  central 
governments. 

(vii)  Any  investment  in  an 
unconsolidated  subsidiary  that  is  not 
required  to  be  deducted  from  total 
capital  pursuant  to  section  2(c)(3)  of  this 
App«idix  A. 

(viii)  Inatruments  issued  by  depository 
institutions  incorporated  in  OEQ)  and 
non-<%CD  countries  ttat  qualify  as 
capital  of  the  issuer. 

(ix)  Investments  in  fixed  assets, 
premises,  and  other  real  estate  owned. 

(b)  Off-BaJance  Sheet  Activities.  The 
risk  weight  assigned  to  an  off-balance 
sheet  activity  is  determined  by  a  two- 
step  process.  First  the  face  amount  of 
the  off-balance  sheet  iton  is  multiplied 
by  the  appropriate  credit  conversion 
factor  spedfied  in  this  section.  This 
calculation  translates  the  face  amotmt  of 
an  off-balance  sheet  item  into  an  on- 
balance  sheet  credit  equivalent  amount 
Second,  the  resulting  oedit  equivalent 
amount  is  then  assigned  to  the  proper 
risk  category  using  the  criteria  regarding' 
obligors,  guarantors  and  collateral  listed 
in  section  3(a)  of  this  Appendix  A: 
however,  collateral  and  guarantees  are 
apphed  to  the  face  amount  of  an  off- 
balance  sheet  item,  not  the  credit 
equivalent  amount  of  such  an  item.  The 
following  are  the  credit  conversion 
factors  and  the  off-balance  sheet  items 
to  which  they  apply. 

(1)  100 percent  credit  conversion 
factor,  (i)  Direct  credit  substitutes, 
including  finandal  guarantee-type 
standby  letters  of  credit  that  support 
financial  claims  on  the  account  party.'* 


The  face  amount  of  a  dired  credit 
substitute  is  netted  against  the  amount 
of  any  partidpations  sold  in  that  item. 
The  amount  not  sold  is  converted  to  an 
on-balance  sheet  credit  equivalent  and 
assigned  to  the  firoper  risk  category 
using  the  criteria  regarding  obligors, 
guarantors  and  collateral  listed  in 
section  3(a)  of  this  Appendix  A. 
Partidpations  are  treated  as  follows: 

(A)  If  the  originating  bank  remains 
liable  to  the  b«mefidary  for  the  full 
amount  of  the  standby  letter  of  credit  in 
the  event  Uie  participant  fails  to  perform 
under  its  partidpation  agreement  the 
amount  of  partidpations  sold  are 
converted  to  an  on-balance  sheet  credit 
equivalent  using  s  credit  conversion 
fador  of  100%.  «irith  that  amount  then 
being  assigned  to  the  risk  category 
appropriate  for  the  purchaser  of  the 
partidpation. 

(B)  If  the  partidpations  are  such  that 
each  partidpant  is  responsible  only  for 
its  pro  rata  share  of  the  risk,  and  there  is 
no  recourse  to  the  originating  bank,  the 
full  amount  of  the  partidpations  sold  is 
exduded  from  the  originating  bank's 
risk-weighted  assets; 

(ii)  Risk  partidpations  purchased  in 
banken'  acceptances  and  partidpations 
purchased  in  dired  credit  substitutes: 

(iii)  Assets  sold  under  an  agreement  to 
repurdiase  and  assets  sold  with 
recourse,'*  to  the  extent  that  these 
assets  are  not  reported  on  a  national 
bank's  statement  of  condition  (this 
indudes  loan  strips  sold  without  dired 
recourse,  where  Um  maturity  of  the 
partidpation  is  shorter  than  the  matiuity 
of  the  underiying  loan);  and 

(iv)  Contingent  obligations  with  a 
certain  draw  down,  e.g.,  legally  binding 
agreements  to  purchase  sssets  as  a 
specified  future  date. 

(v)  Indemnification  of  customers 
whose  seciuities  the  bank  has  lent  as 
agent  If  the  customer  is  not  indemnified 
against  loss  by  the  bank,  the  transaction 
is  exduded  from  the  risk-based  capital 
calctxlation.'* 


'  *  For  purposes  of  this  tectioD  3(b)(lHi).  a 
'^nancial  guarantee-ljpe  standby  letter  of  credir  is 
any  letter  of  credit,  or  similar  arrangement,  however 
named  or  described,  which  represents  an 
irrevocable  obligation  lo  Ihe  beneficiary  on  the  pari 
of  Ihe  issuer  (1)  lo  rcpuy  money  borrowed  by  or 


advanced  to  or  for  the  account  of  the  account  party 
or  (2)  to  malie  payiaeni  on  account  of  any 
indebtedness  undertaken  by  the  accauni  pa.-ty.  ia 
the  event  that  Ihe  account  party  fails  to  fuTill  ila 
obligation  lo  the  beneficiary.  PerformarKe-based 
standby  letters  of  credit  are  defined  differently  is 
aectioo  3(bMZM>l.  infra  note  IS 

'*  For  risk-based  capital  purpose*,  the  ilefinition 
of  the  sale  of  assets  with  recourse,  indud  tir  one-lo- 
four  family  residential  mortgage  loans,  is  lite  same 
as  the  definition  contained  in  the  Instructions  for 
the  preparation  of  the  Cooaolidated  Reprrts  of 
CondilKMi  and  Incoae  (die  Call  Report). 

'  *  When  a  l>aiik  lends  its  own  securities,  the 
transaction  is  treated  as  a  loan.  When  a  hank  lends 
its  own  securities  or.  acting  as  agent,  agiee*  lo 
indemnify  a  cuf-tomer.  the  transaction  ir  assigned  to 
Ihe  risk  weight  bppropriale  lo  liie  obligi  r  ot 

LiAir.tinurd 
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(2)  SO/mntnt  emtU  amvtniom 
fodot.  (i)  -n— actty-wllwi 
conttaifHMiM  loflMla^  MHOi  other 
thiofls.  ptifat— M  boads  aad 
perfonnaiiM-bMad  ttaodby  knm  «f 
cradit  ralalad  to  •  | 
tnuis«ctian.**Tol 
by  law  or  rafoli 
•Undby  UMms  of  cndit  I 
things  M  uraat 
■ubcoBtractara'  aad  wppUars' 
perfonaanoa.  labor  and  aMteriali 
ooalncla.  md  uiaatiBctteo  bUb: 

(ii)  UMMad  porttea  ol  conaitaMnts. 
JndMdlnt  boaM  aqaiiy  liaaa  of  credit, 
with  an  oriflaai  aiatarity  aKcaadtnt  ana 

(Ui)  Ravolviiv  uadarwiitiin  fadMttas. 
nota  iawMnca  fadHtiaa.  aad  ilaUar 
anangenwnta  punuant  to  wUdl  IIm 
bank's  castoaiar  eaa  iaaaa  ahoil-taiai 
ditbt  obllfationa  in  its  own  nssss.  bal  for 
whkb  tba  bank  baa  a  lafally  bindint 
ooaualtaMnl  to  a4lhar 

tA)  Pvcbaaa  Iha  oblifatioas  tha 
cusloaMT  ia  unabla  to  sail  by  a  stated 
data;  or 

(B)  Advanca  fands  to  Us  castonar.  if 
tha  obUtatkMia  cannot  ba  sold. 

(3)  MptnmU  amdit  convmnioa 
foetor.  [i]  TVada-salstad  coatintsnctas 
Tbasa  wa  skoit-larto  salf-Uqiiidating 
instruiaants  asad  to  Bnaaoa  tha 
movmnant  of  aoods  and  ara 
coUaterallaad  oy  tha  andarlying 
shipmanL  A  caauMrdal  lattar  of  credit 
Is  an  axampla  of  ladl  an  instnunant 

(4)  Zcfo  ptrctnt  cndit  coavnioo 
factor,  (i)  Unusad  ooauaitmants  with  an 
origtaial  skatarity  of  ona  yaar  or  loss; 

(ii)  Unusad  ooBunilmaats  with  an 
orjgbial  BMiturity  of  graatar  than  ooa 
year.  \t 

(A)  They  are  anconditJooaPy 
cancellable."  and 


eoihlMal  Swt  !• 


!•*• 


eaaladta 


"Nr rfamwBaBe^HWW.* 

-HvfcNMan^aMa  tlMAy  toaw  «f  aaaM"  to  My 

IVttV  Off  CMOH.  Of  iH 

I  dv  dMCffUMOi,  wMdi  I 
itoiktl 

dafMM  by  Mm  MOSMt  farty  la  «■  S««M«Mn  W  • 


to.  and  In 
cradit 


has  tha  eontracluaJ  right 

ai 


before  aoak  drawlni  Mdar  Iha 
facility:  and 

(Ui)  Unusad  portioo  of  retail  cradit 
card  linaa  that  mm  anoondMonally 
cancallabia  la  i 
spphcahlalaarbirtitol 

contracta.  The  cradit  aqaivalant  i 
of  SBch  canaacts  is  tha  saas  of  two 
msasaras  ol  cradit  sjqtuaaia    t  uri  ant 
and  pulMiilal  cradW  ajtpoaaia. 

(i)  Currma  endU  savMaura— Tba 
reolacemant  coat  of  this  contract  reflects 
the  Luwant  cradH  aapoaurs.  and  is 
msasurad  in  UA.  dellars,  regardless  of 
the  canency  spaciflad  in  the  contract  A 
bank  may  net  multiple  contracts  with  a 
siii#e  eoantorparty  only  if  thoae 
contracts  sfa  siibtact  to  novatian. 

(ii)  Potmtial  credit  axpoau/v— To 
complete  the  oalcalation  ef  the  on- 
balanoa  sheet  credit  s^uivalsnt  aaraoat 
of  a  contract  an  eatiasato  of  tha 
potential  kwaasa  la  cradit  axpoaara 
over  the  remaining  life  of  the  contract  la 
added  en  (tfM  "add^nl  to  the 
contoacfa  eanant  CMdH  eiipoeure. 
Inchidiat  eantoacta  with  no  carrent 
credit  exposure.  The  add-on  ia 
calculated  by  aaMpiying  tha  notional 
principal  amoant  of  tlw  contract  by  ( 
of  the  following  credit  ( 
factota.aaapptopfflato:** 

(A)hlaiestfa>a( 

(I)  Zero  pataant.  If  tha  oonlract  haa  a 
remainiag  aMtavity  af  ana  year  i 
and 

(U)  OS*,  for  contracts  arith  a 
renMiniag  awtafity  j 
year 

(B)B»hai 

(I)  IjOK.  if  the  contract  has  a 
remaining  sMturity  of  one  year  or  tesa. 
and 

(II)  SiK.  tor  cootracU  with  a 
reaaalning  maturity  greater  than  ooa 
year. 

(iii)  Riak  wmighting—'nm  credit 
equivalent  amount,  arhich  is  derived 
from  aections  a(b)(5)  (i)  and  (U)  of  this 
Appendix  A.  is  then  sssigned  to  the 
proper  risk  category  using  tha  criteria 
regarding  obligors,  guarantors,  and 
collateral  liated  in  sactioo  S(a)  of  this 
Appendix  A.**  iiowever.  the  mawimum 


KbHlNtMAWUflf  aSi  aspMrihi  A.  UMi 

rn.issa itoaN 

I*  •••  MMMMai  aaiwMy  !■ 
■eSMfrtala  naiM  Mevwa 


yamMtad  by  wli»—l  rMtaral  law. 

■•  No  yotawtUI  CNaw  npoMN  to  oilnlitoJ  far 
flMaas/tMaas  niwl  mIb  mmpk 

■inib  iiHHlwa*! 


risk  weight  asalftiad  to  the  credit 
equivalent  anKMHit  of  aa  Intereat  rato  er 
exchaags  rate  contract  is  80%. 

(iv)  Arcep<>on»— The  following 
contracts  are  not  subject  to  the  alMve 
calculation  and,  therefore,  are  not 
considered  pert  of  the  denondnetor  of  a 
national  bank's  risk-based  capHal  ratio: 

(A)  Exchange  rate  contracts  with  an 
original  matarity  of  14  calendar  days  or 
less;  and 

(B)  Any  intersat  rate  or  exchange  rate 
contract  that  is  traded  on  an  exchange 
requiring  the  daily  paynent  of  any 
variations  in  the  market  value  of  the 
contract 

Section  4.    Implementation,  Transition 
Rules,  and  Target  Rotioe 

(a)  December  31.  MO  to  December  30. 
190Z  Durtag  tMs  tioM  period: 

(1)  AD  national  beaks  are  expected  to 
maintain  e  minimun  ratto  of  total 
capital  (after  dedoctiona)  to  risk- 
weighted  aeaets  of  728HL 

(i)  Fifty  percent  of  this  7.29K  must  be 
made  ep  of  Tier  1  capitoh  however,  np 
to  10%  of  Tier  1  capital  can  be 
comprised  of  Tier  2  capital  elements, 
before  any  deductions  for  goodwill.  The 
amount  of  Tier  2  eleaaents  inchMled  in 
Tier  1  will  not  be  sabfact  to  the  sabMmMs 
on  the  amoant  of  each  elenMnta  in  Tier  2 
capitoL  with  tha  exception  of  the 
allowance  for  loan  and  leaae  loeeea. 

(ii)  Goodwill  that  aational  banks  have 
been  allowed  to  count  as  capital  as  a 
roMlt  of  tha  transition  rales  contained  in 
12  CFR  34  is  grandfathered  until 
December  31. 1982.  but  will  be  deducted 
from  Tier  1  capital  after  that  date. 

(2)  The  allowance  for  loan  and  leaae 
loases  can  be  indoded  in  total  capital  up 
to  a  maximum  of  \JEf%  of  a  bank's  risk- 
wei^btad  aasata.  including  the  portion 
that  can  be  borrowed  to  make  up  Tier  1. 

(3)  Tier  2  capital  elements  that  are  not 
used  as  part  of  Tier  1  capital  will  qualify 
as  part  of  a  national  bank's  total  capital 
baaa  ap  to  a  maximum  of  100%  of  the 
bank's  Tier  1  capital 

(4)  In  addition  to  die  standards 
established  by  these  risk-based  capital 
guidelines,  all  national  banks  must 
maintain  a  minimum  capital-to-total 
asseta  ratto  in  aooordanca  with  the 
provisions  of  12  CFR  Part  3. 

(b)  On  December  31.  1802.  (1)  AD 
national  banks  are  expected  to  maintain 
a  minimum  ratio  of  total  capital  (after 
dedactmna)  to  riak-weighted  assets  of 
8.0%. 


I  to  iIm  Imv  vmwoi  olf> 
.  TIm  wtUUmnei  ill  eolalaral 
I  to  artWMlMrf  •■  Sw  bMto  of  itM 
cradil  a«j>t»alwit  aaewM  of  Intorool  rato  and 
oachanft  roto  oonlracU. 


FndaMJ  Rngialor  /  Vol  54.  No.  17  /  FHday.  January  27.  1969  /  Rides  and  Regulations  4118 


(2)  Tier  2  capital  elemenU  qualify  as 
part  of  a  national  bank's  total  capital 
base  ap  to  a  mrnif  ""i  of  100%  of  that 
bank's  Tier  1  capital 

(3)  la  additien  to  the  stwdards 
estahiiahad  by  dwse  fisk-4M8ad  capital 
guidelinaa.  all  national  banks  mast 
matatafai  a  aiinhaum  capital4o-total 
assets  ratto  in  aocordanoe  with  die 
provisions  of  12  CFR  Part  3. 

Tabia  l.-8uBMMfy  of  Uak  Waii^  aa 


Category  1:  Zero  Percent 

1.  Cash  (doowstte  and  toraign). 

2.  Balances  due  from,  and  daiaM  aa. 
Federal  Reserve  Banks  and  central  banks  in 
other  OECD  countiies. 

3.  Clainu  on.  or  unconditionally  guaranteed 
by.  tlie  \M&.  Government  or  its  agencies,  or 
otiier  OECD  central  governments.' 

4.  Local  currency  claims  on  non-OBCD 
central  governments  and  central  banks,  to  the 
extent  the  bank  has  local  ourency  liabilities 
in  that  country. 

5.  Gold  bullion  held  in  the  bank's  own 
vaults  or  in  anotlier  bank's  vaults  on  an 
allocated  basis,  to  the  extent  it  is  backed  by 
gold  bullion  liabilities. 

a.  Federal  Reserve  Bank  stock. 

Category  Z  20  Percent 

1.  Portions  of  kians  and  other  assets 
collateralized  by  securities  issued  or 
guaranteed  by  tlie  \3S.  Government  or  its 
agencies,  or  other  OECD  central 
governments.* 

2.  Portions  of  k>ans  and  other  assets 
conditionally  guaranteed  by  the  U.S. 
Government  or  its  agencies,  or  other  OECD 
central  governments. 

3.  Portions  of  kians  snd  other  assets 
coUateralixed  by  cash  on  deposit  in  the 
lending  institution. 

4.  All  daims  (long-  and  short-term)  on.  or 
guaranteed  by,  OECD  depository  institutions. 

5.  Claims  on.  or  guaranteed  by.  non-OECD 
depository  institutions,  including  central 
iMnlu.  with  a  residual  maturity  of  one  year  or 
less. 

8.  Cash  items  in  the  process  of  collection. 

7.  Securities  snd  other  claims  on.  or 
guaranteed  by,  U.S.  Government-sponsored 
agencies.* 


■  For  Hm  pufpooe  of  calculating  the  itik -baaed 
capital  ratio,  a  U5.  CovenuBenl  agency  ia  defiiied 
aa  an  inatnunenlality  of  the  MS.  Covemment  whose 
obligation*  are  fully  aad  explicitly  guaranteed  aa  to 
the  timely  repayment  of  prindpal  and  intereat  by 
the  full  faith  and  credit  of  the  M&.  GovenuneaL 

*  Degree  of  collateralixatioa  ia  determined  by 
current  marliet  value. 

*  For  the  purpooe  of  calculating  the  riik-twsed 
capital  ratio,  a  U.S.  Govemmenl-spoiiaored  agency 
is  defined  aa  an  agency  originally  eatabliahed  or 
charterad  to  serve  public  purposes  specified  by  the 
VS.  Congress  but  whose  obligations  are  not 
explicitly  guaranteed  by  the  full  faith  and  credit  of 
the  MS.  Oovemment 


8.  IHittions  of  losns  and  odier  assets 
coUaleraKzed  by  secuilliei  issued  ay.vr 
guaranteed  Dy,  U.S.  GovemnKBl' 
agencies.* 

9.  CiaiBn  mat  represent  general 
otandpottJOBsofdaJmsgaateateedby, 
pubbo-Mctor  sntities  in  OBCD  eoantries. 
beknv  die  levd  of  osntrsl  govemnenL 

IttOainas  on  or  gaarantasd  by  official 
multilateral  leadbig  institatioas  or  reghmal 
development  institntioos  in  whkb  die  U.& 
Govemaient  is  s  shareboUer  or  a 
conaibuting  member. 

11.  IVirtions  of  loans  snd  other  assets 
collateralized  with  securities  issued  by 
official  multilateral  lending  institutions  or 
regonal  devetopment  institutions  ia  which 
the  U3.  Government  is  s  sbarriioUer  or  a 
contributing  member. 

Category  3:  SO  Percent 

1.  Revenue  bonds  or  similar  obligations, 
induding  loans  snd  leases,  that  are 
otiligations  of  public  sector  entities  in  OECD 
countries,  but  for  which  die  government 
entity  is  committed  to  repey  the  debt  only  out 
of  revenues  from  the  facilities  financed. 

2.  Credit  equivalent  amounts  of  interest 
rate  and  exchange  rate  related  contracts, 
except  for  those  assigned  to  s  lower  risk 
category. 

3.  AsseU  secured  by  a  first  morigage  on  s 
one-to-four  family  residential  property  that 
are  not  more  than  90  days  past  due,  on 
nonaccrual  or  restructured 

Category  4: 100  Percent 

1.  All  other  claims  on  private  obligors. 

2.  Claims  on  non-(KCD  finsndal 
institutions  with  a  residual  maturity 
exceeding  one  year.  Claims  on  non-OECD 
central  banks  with  a  residual  maturity 
exceeding  one  year  are  induded  in  this 
category  unless  they  quslify  for  item  4  of 
Category  1. 

3.  ClaLns  on  lum-OECD  central 
governments  that  are  not  induded  in  item  4 
of  Category  1. 

4.  Obligations  issued  by  state  or  kical 
governments  (induding  industrial 
development  authorities  and  similar  entities) 
repayable  soldy  Iqr  a  private  party  or 
enterprise. 

5.  Premises,  plant  and  equipment:  otiier 
fixed  assets;  and  other  real  estate  owned 

&  Investments  in  unconsolidated 
subsidiaries,  joint  ventures,  or  associated 
companies  (unless  deducted  frtMn  capital). 

7.  Capital  instruments  issued  by  odier 
banlcing  organizations. 

&  All  other  sssets  (induding  claims  on 
commerdal  firms  owned  by  the  public 
sector). 

Table  X—CMKt  Coaversioa  Factors  for  Off- 
Bslanoe  Sheet  I 


100  Percent  Conversion  Factor 

1.  Direct  credit  substitutes  (general 
guarantees  of  indebtedness  and  guarantee- 
type  instruments,  induding  standby  letters  of 
a«dit  serving  as  finandal  guarantees  for,  or 
supporting,  loans  and  securities). 


2.  Hisk  participations  in  banliers 
acceptances  and  pertiupelions  in  airsd 
credit  substitutes  {eg.,  standby  letters  of 
credit). 

3.  Sale  and  repurdiase  agrseasents  and 
asset  sales  with  recourse,  if  not  absady 
induded  on  the  balaiwt  sheet 

4.  Forward  agrssmants  (jLe,  oootractual 
obligations)  to  purduse  asset*,  induding 
finnwrii^  facilities  with  certain  drawdown. 

50  Percent  Coavertioa  Factor 

1.  TTansactioB-related  cootingeaciss  (e^ 
bid  bonds,  jiiiffuimsai  i  bonds,  wanenties, 
and  standby  letters  of  credit  related  to 
partjcalar  tiansartinas). 

2.  Umsed  coaaaitments  with  sn  original 
maturity  exceeding  one  yew. 

3.  Revolving  underwriting  bdHties  (RUFst 
note  issuance  facilities  (NVs)  and  odwr 
similar  arrangements. 

2D  Percent  Conversion  Potior 

1.  Short-term,  self-liquidating  trade-related 
contingencies,  induding  coaunerdal  letters  of 
credit 

Zero  Percent  Conversion  Factor 

1.  Unused  commitments  with  sn  original 
maturity  of  one  year  or  less. 

2.  Unused  caamitinents  wludi  are 
uoonditionaUy  cancellable  at  any 
regardless  of  maturity. 

TaUsS— -nsateMntef 


The  Current  Exposure  Method  (described 
bekmr)  is  utilized  to  calculate  die  "credit 
equivalent  amounts"  of  tiiese  instraments. 
Thne  amounts  are  assjyifd  s  risk  NUght 
appropriate  to  the  obligor  or  any  ooBateral  or 
guarantee.  However,  the  maxiBMUi  risk 
weight  is  limited  to  50  percent  Multiple 
contracts  with  s  singie  counterperty  may  be 
netted  if  those  contracts  are  subied  to 
novation. 


0ns  year  and 


Owwon*] 


CoatfRC). 


RC  4-0.5%  of 
NP. 


ftC.t.1.0%at 


RC+50%al 


The  following  instruments  will  be 
exduded: 

•  Exdiange  rate  contracts  with  an  original 
maturity  of  14  calendar  days  or  less,  and 

•  Instruments  traded  on  exdianges  and 
subjed  to  daily  margin  requirements. 


*  Degree  of  collateralixatioo  is  determined  fay 
current  marliet  value. 


TaUa  4-DafimlMa  of  Capital 

Capital  components  are  distributed 
between  two  categories  (Tier  1  and  Tier  2). 
Tier  2  capital  elements  will  qualify  as  part  of 
a  bank's  total  capital  base  up  to  a  maximum 
of  lOOK  of  that  bank's  Tier  1  capital 
Beginning  December  31, 1992,  the  minimum 
risk-bas«l  capital  standard  will  be  80)L 

Definitimt  of  Capital 

■fieri: 

•  Common  stockholders'  equity; 
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•  NoncMMiiUttv  pwptu*!  |»i«lwi»d  lock 
mmI  any  raUlad  tmplim  wmI 

•  Minority  intamts  In  th*  aqulty  acoouott 
flf  ftwitftWttofil  witwidiariM 

TlOTl: 

•  Cuauilstlva  p«p«taaL  kmt-lanB  and 
oonvOTtiblt  fnhtfwd  stock,  and  any  rdatad 
aurphia:  * 

•  MrpatualdobtandodMrliybriddobt/ 
aquity  inatnimanta: 


Block  and 
of 


•IWi 


lulkm^tatmmdlmtii 


•dUta-Mna 


liMi  la  aHilbla  le  ba  laektdarf  aa  1W  t  capMai  to 
I  by  3M  af  dM  ortglnal  aaMaM  of  ika 
I  al  Iba  baiiaaiat of  aacb oldM laal  Nva 
yaan  of  iha  \ih  of  tha  laatniOMfit 


■lod  doM  (to  a  i 
am  of  IW I  copltd):  aad 

•  Loon  looo  raaorraa  (to  a  i 
1 JM  of  fiok-woiglilod  oaaota). 

DodKCtiaaa  (mn  Copiul: 
PhmTlorl: 

•  GoodwiU  and  olhor  InianglMaa.  wlilt  tha 
axcoptloa  of  idantiflod  intangJMao  tkot 
aatidy  tlM  oilario  indndad  In  dM  faidolinao. 

Fton  Total  Capital: 

•  taivoalManto  in  anconaolidotad  bonkiiM 
and  llnnnon  anbiidlarioa; 

•  Radprocal  hoidinsa  of  capital 
inatnimanta 

Tnumitioool  DtfiaiUon 
During  a  tranaition  pariod  bagtnnint 


-31.  M8a  aU  naUonal  banka  ara 
oxpoctad  to  nuintain  a  capital  to  riak- 
woighlod  aaoot  ratio  of  7.2S%.  of  which  at 
loaot  SJS  paroontaca  points  must  consial  of 
Tlor  1  capital  In  othar  worda.  during  thia 
pariod  upon  to  approximataiy  4  paroantaga 
points  of  tha  7Ji%  capital  ratto  may  consist 
of  Tlar  2  capital  Alao  durii«  dtia  pariod.  tha 
subiintit  on  loan  loaa  raaarvaa  «riU  ba  1.8%  of 
riak-weightad  aaaats. 
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r.  Since  the  eariy  IsaOi.  the 
Board  of  Covcmon  of  the  Federal 
Reaarve  Syttem  has  employed  minimum 
•uperviaory  leverage  ratioe  of  primary 
and  total  capltal-to-total  awets  in 
asaeealni  the  cepital  adequacy  of  ttate- 
chartenra  banks  that  are  memberB  of  the 
Federal  Reeerve  System  and  bank 
boldint  oompenies  (collectively, 
-banking  ofBanixations"). 

While  theee  ratioe  of  capital-to-total 
assets  have  served  aa  uaentl  tools  for 
assaesing  capital  adequacy,  the  Board 
has  determined  that  there  is  a  need  for  a 
measure  that  is  more  seneitive  to  the 
risk  profUee  of  individual  banking 
organisatioas.  In  this  regard,  the  Board, 
tofstfiar  with  die  other  UA.  Federal 
banking  agenciae.  first  proposed  in  eeriy 
IQiB,  and  again  in  1987  in  cootunctioo 
widi  the  Bank  of  England,  the  adoption 
of  a  rlak-based  capital  measure  that 
took  expbdt  account  of  board 
differencee  in  risks  among  a  benking 
organisatioo's  aaaets  and  off-balance 
■heet  itema. 

The  Boerd  deferred  action  on  these 
eerlier  propoeals  in  order  to  pertldpele 
in  the  development  of  s  more  broedly 
besed  cepital  Ihunework  that  would  be 
applicable  to  international  benking 
organisatiana.  As  a  result  of 
consultations  with  supervisory 
authorities  from  certain  mafor  industrial 
countrlea.  on  March  1, 1988^  the  Federal 
Reeerve  iaaued  for  public  comment  a 
revised  rlsk-besed  capital  framework 
that  luparseded  the  previous  propoeels. 
The  revised  proposal  was  baaed  upon  a 
rlak-baaed  capital  meesure  developed 
Jointly  by  supervisory  suthorities  from 
the  12  countries  thai  are  represented  on 
the  Basle  Committee  on  Banking 
Regulations  and  Supervisory  Practioee. 

The  comment  period  for  the  Federal 
Reeerve's  proposal  ended  on  Msy  13, 
1988.  Hie  Boerd  received  comments  that 
addressed  vsrious  sspects  of  its 
proposel  from  over  180  respondents. 
Based  upon  the  comments  received, 
discussion  with  the  other  U.S.  benking 
egendes.  snd  further  consultstion  wiUi 
international  supervisory  suthorities, 
the  Boerd  has  made  some  modifications 
to  Its  March  1988  pmposaL 


The  Boerd  is  now  issuing  in  final  form 
its  revised  propoeal  as  Risk-Bssed 
Capital  Guidelines.  The  Boerd  is  issuing 
two  sets  of  guidelines:  one  is  sppUcsble 
to  state  member  benks,  and  the  other  is 
sppUcable  to  benk  holding  corapenies. 
The  guidelines  will  be  sppended  to  the 
sppropriste  supervisory  regulations  for 
those  organisations — for  stste  member 
banks,  the  Board's  Regulation  H  (12  CFR 
Part  208)  and  for  die  bank  holding 
companies.  Regulation  Y  (12  CFR  Part 
22S). 

Tne  Board's  adoption  of  theee 
guidellnea  achieves  important  goals  long 
sought  by  U.8.  banking  supervisors. 
First,  it  establiahas  a  rlak-besed  capiUl 
framework  that  is  more  sensitive  than 
the  current  leverage  ratioe  to  rlak 
factors,  including  off-balance  sheet 
exposures.  Second,  it  encourages 
international  banking  organisations  lo 
strengthen  their  cepital  poeitiona. 
Finally,  it  mitigatee  a  souros  of 
competitive  Inequity  arising  from 
different  supervisory  cepital 
requirements  scross  countries. 

Theee  guidelines  represent  s  major 
step  in  the  process  of  ooordinsting  with 
regolatory  authorities  or  other  countries 
to  eetabltah  appropriate  capital 
standards  for  hanking  organisationa.  in 
acoordanoe  with  the  International 
Landliv  Supervision  Act  of  188S.  In  diet 
rsgard.  the  Boerd  notes  that  the 
rMulatoty  authorities  of  the  12  mafor 
industrial  countries  intend  to  issue 
appropriate  directlvee  to  thoee  banking 
organisations  fslling  under  their 
supervision,  in  order  to  fsdlitate 
inplenientation  of  the  risk-besed  cepital 
framework  on  an  international  basis. 
8PWHHW  BATK  March  IS.  1988.  The 
framework  for  calculating  risk-based 
capital  ratios  will  take  effect  on  March 
IS.  198B.  As  further  detailed  below,  the 
minimum  superviaory  ratios  reflected  in 
the  framework's  transitional  proviaioBS 
become  effective  on  December  91. 19Ba 
The  supervisory  ratios  in  their  final  form 
become  effsctive  on  December  SI,  1982. 

Richard  SpiUenkodien.  Deputy 
Assodste  Director  (202/452-^8M).  Roger 
Cole.  Assistant  Director  (202/482-2818). 
Stephen  M.  Lovetta.  Manager  (202/482- 
3022.  Rhofsr  H.  Pi^  Manager  (202/ 
72ft-sa83).  Norah  Barger.  Senior 
Financial  Analyst  (202/4S2-24O2).  or 
Kelly  &  Shaw.  Financial  Analyst  (202/ 
4S2-«)64).  Division  of  Bsnkii« 
Supervision  snd  Regulstion.  Board  of 
Governors:  or  |.  Virgil  Msttingly.  Deputy 
Generel  Counsel  (202/452-9430).  or 
Michael  |.  (TRourke.  Senior  Attorney 
(202/452-3288).  Legel  Division.  Board  of 
Governors:  or  Ancbew  Splndler,  Vice 
President  (212/720-5846).  Betsy  B. 


White,  Vice  President  (212/720-5874). 
Donald  B.  Schmid.  Manager  (212/720- 
8811)  or  Jeffrey  Bardos,  Special 
Assistant  (212/720-7982),  Federal 
Reserve  Bank  of  New  York.  Far  the 
hearing  impaired  only, 
Trieoommunication  Device  for  the  Deaf. 
Eamestin^  Hill  or  Dorothea  Thompson 
(202/452-3544). 


Infonnatian  and 


A.  Purpote  and  History  of  Uw  Riak- 
Based  Capital  Guidelines 

In  1986,  and  again  in  1987  in 
coofunction  with  the  Bank  of  England, 
the  Federal  banking  agencies  ismed  for 
pobbc  comment  ridk-based  capital 
proposals  spplicable  to  U.S.  banks  and 
bank  holding  companies.  The  principal 
objectivea  of  these  early  propoeals  were: 
(1)  To  develop  more  systematic 
procedures  for  fsctoring  on-  snd  off- 
balance  sheet  risks  into  supervisory 
aaaessments  of  cspital  adM)uacy:  (2)  to 
reduce  diaincentives  to  holding  liquid, 
low-risk  assets:  snd  (3)  to  foster 
coordination  among  supervisory 
suthorities  from  maior  industrial 
countries,  many  of  which  employ  risk- 
sensitive  capital  measures. 

Xhmm  risk-based  capital  propoaala 
arere  consistent  with  one  of  the  mafor 
goals  of  the  International  Lending 
SoiMrvision  Act  of  1963  ("USA").  12 
US.C  3001  et  seq.,  which  was  to 
strengthen  the  bank  regulatory 
framework  by  encouraging  greater 
coordination  among  regulatory 
authorities  in  different  countries.  In 
addition  to  enhancing  the  banking 
agencies'  authority  to  establish  and 
enforce  minimum  levels  of  capital  for 
U.S.  banking  organisations,  this  Act 
instructed  thoee  agencies  to  work  with 
governments,  central  banks,  and 
regulatory  authorities  of  other  countries 
to  maintain  and.  where  necessary, 
strengthen  the  capital  positions  of 
banking  institutions  involvedin 
intemstional  lending. 

The  Federal  Reserve  deferred  finsl 
sction  on  the  1986  snd  1987  proposals  in 
order  to  participate  in  the  development 
of  a  more  broadly  based  capital 
framework  that  would  be  applicable  to 
international  banking  organizations 
from  the  major  industrisl  countries.  In 
December  1987.  the  Basle  Committee  on 
Benking  Regulstioiu  snd  Supervisory 
Practices  ("Basle  Supervisors' 
Committee")  issued  s  consultative  paper 
(the  "Basle  Accord")  containing 
propoeals  for  a  risk-bssed  capital 
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fraoiewofk.'  The  principal  objectives  of 
the  framework  were  to  achieve  greater 
convergence  In  the  measurement  and 
assessment  of  capital  adequacy 
internationally  and  to  strengthen  the 
capital  pesitiOBS  of  major  international 
banking  organiaations.  That  document 
aerved  aa  Ine  basis  for  coivraltations 
and  public  oonment  in  the  Group  of  Ten 
("G-lor*)  countries. 

Domestically,  the  vehicle  for 
consnltstion  and  public  comment  took 
the  form  of  proposed  risk-based  capital 
guidelines,  which  were  based  upon  the 
December  1087  Baale  Accord,  and  which 
the  Federal  Reserve  issued  for  public 
comment  on  March  1. 1988.  The 
conunmt  period  on  the  proposed 
guidelines  fbnnally  ended  May  13. 1988. 
although  the  Board  oontinned  to  receive 
and  consider  coounents  after  that  date. 
Over  180  comment  letters  were  received 
that  addressed  various  aspects  of  the 
proposed  guidelines.* 

A  number  of  changes  were  made  to 
the  December  1987  Basle  Accord  in  light 
of  comments  received  by  both  domestic 
and  foreign  banldng  authorities  and  as  a 
result  of  consultations  among  the  G-10 
countries.  The  revised  July  1988  Basle 
Accord  that  was  endoraed  by  the  central 
bank  governors  of  the  G-10  countries  on 
July  11. 1988.  reflects  these  changes.* 

The  Board  is  not  issuing  in  final  form 
Us  risk-based  capital  guidelines,  revised 
in  light  of  the  public  comments  received 
in  response  to  the  Mardi  1988  proposal 
the  ongoing  consultative  process  among 
the  G-10  countries,  and  discussions  with 
the  other  U.&  banking  agencies,  llie 
Board  is  issuing  two  sets  of  guidelines: 
one  is  applicable  to  state  member  banks 
and  the  other  is  spplicable  to  bank 
holding  companies.  The  guidelines  will 
be  appended  to  the  appropriate 
supervisory  regulations  for  those 
organizations— for  state  member  banks, 
the  Board's  Regulation  H  (12  CFR  Part 
208)  sind  for  bank  holding  companies. 
Regulation  Y  (12  CFR  Part  225). 
These  guidelines  estsblish  a 
systemstic  analytical  framework  that: 
(1)  Makes  regulatory  capital 


■  TW  BmI*  Hwttnitmt'  CoawBittM  to  oanpriaed 
I  of  liw  OMitea]  bank*  aiid 
r  WMMrittn  Inm  om  Graap  of  Ten 
M|I«M,  rMMrls  rrancii.  Canaaoy.  Italy, 
layaw.  Ka<hariaadi.  Bwadwt  Swrtaeriaad.  Hw 
UqHad  iOasdoak  aad  IIm  UoMad  Stataa).  and 
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01  tM  ooaunaiiti  received  Is 
ia  a  aMMOfaadaa  distributed  at  liM 
s  AaaMt  *.  IMS,  ptiblic  laittng. 
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by  Mm  Basla  Soparvisafs' Coiiaaittae 
itloaal  CoBwanMice  of  Capitis 
and  Capital  SUndards**  dated  July 


raquirements  more  sensitive  to 
differences  in  risk  profiles  among 
banking  organizations;  (2)  takes  off- 
balance  sheet  exposures  into  explicit 
account  in  assessing  capital  ad^uacy: 
and  (3)  wmimizes  di^ncentives  to 
holding  liquid,  low-risk  assets. 

The  development  of  a  risk-based 
framework  in  conjunction  «vith 
superviaoiy  officials  from  other 
industrial  countries  adawwledges  the 
Rowing  internationalization  of  major 
banking  and  financial  markets 
throughout  the  vKirld.  The 
harmonization  and  strengthening  of 
capital  standards  worldwide  should 
contribute  to  a  more  stable  and  resilient 
international  banking  system  and  help 
mitigate  a  source  of  competitive 
inequaUty  for  mtemattooal  banks 
stemming  from  differences  in  national 
supervisoty  capital  requirements. 

In  addition  to  international  banks  (to 
which  the  Baale  Accord  is  specifically 
directed),  the  Federal  Reserve  is 
extending  the  application  of  die  riric- 
baaed  capital  framewoik  to  all  other 
U.S.  hanking  organizations  under  its 
jurisdiction,  regardless  of  size  (as 
suggested  in  the  Mardi  1968  proposal). 
The  Board  believes  that  the  underlying 
rationale  behind  the  use  <rf  a  risk-based 
capital  approach  applies  to  small 
domestic  banking  institutions  as  well  as 
large  international  banking 
organizations. 

The  final  giddelines  contemplate,  as 
did  the  Mardi  1986  proposal  that  the 
calcidation  of  a  ririi-based  capital  ratio 
is  only  one  step  in  evaluating  capital 
adequacy.  The  focus  of  these  guidelines 
is  prindpally  on  broad  categories  of 
credit  risk,  althou^  the  risk-based 
framework  does  take  some  transfer  risk 
consideratioiis.  as  well  as  limited 
instances  of  interest  rate  and  maiicet 
risk,  into,  account  in  assigning  certain 
assets  to  risk  categories.  The  measure 
does  not  take  exptidt  accoimt  of  other 
fadors  that  can  affed  an  organization's 
financial  condition,  such  as  overall 
interest  rate  eiqiosure;  liquidity,  funding 
and  market  risks;  the  quality  and  levd 
of  earnings;  investment  or  loan  portfolio 
OMicentrations;  the  quality  of  loans  and 
investments;  the  effectivoiess  of  loan 
and  investment  policies;  and 
managnnent's  overall  ability  to  monitor 
and  control  other  financial  and 
operating  risks.  A  complete  assessment 
of  capital  adequacy  must  take  account 
of  each  of  these  considerations 
induding.  in  particular,  die  level  and 
severity  of  problem  and  dassified 
assets.  Thus,  die  risk-based  capital  ratio 
Is  but  one  element  in  the  assessment  of 
overall  capital  adequacy,  and  the  final 
supervisory  judgment  of  an 


organization's  capital  adequacy  suy 
differ  significandy  from  oondusions  that 
might  be  drawn  solely  tram  die  abaolute 
level  of  die  organization's  risk-based 
capital  ratio. 

The  guidelines,  both  for  state  mendier 
banks  and  bank  holding  companies, 
consist  of  a  definition  of  capital  a 
system  for  assigning  assets  and  off- 
balance  sheet  items  to  risk  categories,  a 
schedule  for  achieving  a  miaimum  risk- 
based  capital  ratia  and  a  phaae-in 
period  diat  provides  for  transitional 
arrangements.  In  light  of  the 
considerations  just  discussed,  the  Board 
expects  diat  banking  organizations  wUl 
as  a  general  matter,  c^ierate  with  capital 
levels  well  above  ihe  miwimnm  luk- 
based  levels.  As  the  Board  previously 
has  noted,  this  is  particalariy 
appropriate  for  banking  organizations 
contemplating  significant  expansion 
proposals,  as  well  as  for  institutions 
with  high  or  inordinate  levels  of  risk.  In 
all  cases,  institutions  should  hold  capital 
commensurate  with  the  levd  and  nature 
of  die  risks  to  whidi  they  are  exposed. 

A  Overview  of  the  Final  Risk-Based 
Capital  Guidelines 

The  guidelines  comprise  four  basic 
elements: 

(1)  An  agreed  definition  of  core  or  Tier 
1  capital  consisting  primarily  of 
common  stockhcrfders'  equity  and 
cotain  categories  of  perpetual  preferred 
stock,  and  a  "menu"  of  internationally 
accepted  items  for  supplementing  core 
capital  (siqiplementary  or  Tier  2  capital). 

(2)  A  general  framework  for  assigning 
assets  and  off-balance  sheet  items  to 
broad  risk  categories  and  procedures  for 
calculating  a  risk-based  capital  ratio. 

(3)  A  schedule  for  achieving,  by  no 
later  than  the  end  of  1980,  a  minimnin 
ratio  of  total  capital-to-risk-weigfated 
assets  of  7.25  percent  (of  which  at  least 
3.25  percentage  points  should  be  in  the 
form  of  core  capital  elements)  and.  by 
no  later  than  thie  end  of  1902,  a  ratio  of 
8.0  percent  (of  which  at  least  4.0 
percentage  points  should  be  in  the  form 
of  core  capital  elements). 

(4)  Ttansitional  arrangements  and  a 
l^se-in  period  (running  throi^  the  end 
of  1992)  permitting  banUng 
organizations  to  indude  some 
supplementaiy  capital  elements  in  Tier  1 
capital  on  a  temporary  basis  and 
providing  time  to  bring  their  capital 
positions  into  full  comformity  with  the 
risk-based  capital  definitions  and 
minimum  supervisory  standards. 

C  Coounents  Received  in  Response  to 
the  March  1988  Proposal 

As  mentioned  above,  these  final 
guidelines  indude  a  number  of  changes 
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to  the  March  1988  propo— d  juidalloM 
bated,  in  part,  on  the  public  corameats 
wcetwed  by  the  Boani  Moat 
reepondents  expreeied  jeoeral  aupport 
for  the  concept  of  a  rtsk-baaad  capita] 
measure:  however,  mai^  objected  to 
specffic  aspects  of  the  pfopoasd  raUoa. 
In  addMMk  soiDe  la>t*  iastltutioaa  and 
bank  trade  aseoclatloDS  on>osed  the 
Board's  propoaal  to  apply  me  risk -baaed 
ftauiewk  to  bank  bokfing  companiaa. 
Some  reipoodenls  expressed  (he  yitm 
that  the  risk-besed  captlal  propoaal 
might  edversely  affect  the  abOlty  of 
banking  organiiatlona  to  compete  with 
Bonbank  financial  instUatloos  thai  are 
not  sriitBct  to  slnMar  standards. 

Spaciflc  comments  on  the  bameeMirk 
covered  the  proposed  capital  dafinition. 
the  treetmeni  of  assets  and  off-balance 
sheet  activities,  and  the  apptlcatioo  of 
the  framewoA.  Thm  principal  coocams 
regarding  the  deflnitioa  of  capital 
focuaed  on  the  trealmeol  of  perpetual 
preferred  stock.  loan  loas  reserves,  and 
goodwill.  Commenis  on  risk  weights 
■dressed  the  propoeed  trestmeol  of 
oooBlry  expoeuras.  claims  on  domestic 
central  ^svaaaflMmls^  oalna  evi  local 
governments,  claims  am  iaiamatiaaal 
institutions.  Glaims  oo  govaiamenl- 
sponsored  agencies,  claims  backed  by 
private  sector  financial  guarantees^  aad 
residential  mortgages.  WiQi  respect  to 
off-balance  sheet  items,  the  major 
comments  related  to  Ihe  recognition  of 
coonterpafty  netUiig  arrangements  and 
the  credit  conversion  factor  for  loqg- 
tarm  foreign  exchange  rale  oootracU. 
Comments  were  received  an  the  use  of 
origtnaL  rather  than  remaining,  maturity 
in  both  the  assignment  of  risk  weights  to 
long-lerm  dalms  on  foreign  benks  and 
the  essignmeni  of  credit  conversion 
fsctors  to  ununltiiieuls.  Some 
conimenteiB  also  addressed  the  use  of 
sverage.  verstts  period-end.  data  In 
calculaling  the  risk-besed  capital  ratia 
Finally,  a  mnnber  of  respeodents 
commented  on  the  relalloRship  of  the 
hsli  be>«d  cepttal  ratio  to  the  Board's 
existing  guidettnes  and  policy 
statements,  as  weH  ss  the  ai^icatlon  of 
the  risk-bdsed  framewoik  to  small 
baiming  organizations. 

Sections  H  throqgh  V  below  describe 
modifications  to  the  March  1988 
proposal  thai  the  Board  has  adopted  as 
a  result  of  public  comments  received 
and  changes  tncoiporatad  into  the  |uly 
1988  Basle  Accord,  or  ss  pari  of  (he 
conttmilug  consultative  process  within 
the  Basle  Sopcrvisors'  Commitlae  (and 
with  the  other  Federal  banking 
agoKias).  Sacttoo  B  airtbs 
made  to  (he  deflnMaa  of  capltak ! 
ni  describes  changes  in  thn  I 
assets  and  off-balanca  shaal  ( 
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The  Bad 
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A.  Pnpetual  Preferred  Stock 

Consistent  ««b  iM 
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A  large  nunber  of  organizations 
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sul 

debt* 
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limited  anaaala  af  paipetual  piefeiied 
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noted  dMl  perpstaal  ptefeiiad  stock  is 
Ihe  aMSt  expansive  fana  ef  Tier  2 
capttaL  and  saggeatad  that  outstanding 
issues  of  MMB  stock  ni^t  be  redeemed 
if  not  given  Tier  1  treetment 

Coneistent  wtn  the  revised  Basle 
Accord,  the  Board  has  modified  its 
definition  of  Tier  1  capital  for  state 
member  banks  to  Inchide  noncumulative 
perpetual  iwefened  stock  *  in  Tier  1 
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B.  Loan  Lou  Reserves 

Rooagairing  that  it  is  aot  always 
possibia  to  disliapdsh  cleariy  between 
general  and  ^kg^  aeaerwaa.  the 
December  UN7  ■asis  Aecned  propaaad 
phasiag  ia  a  liadt  aa  Ike  aaoant  of  loan 
loss  reserves  iacfcalabie  ia  Ttor  2 
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Tier  2  capital  up  (o  (his  lirnK.  and. 
consisteat  with  the  Basle  Acconl 
excluded  from  capHal  any  specific 
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reserve  established  against  identified 
losses. 

Comments  received  from  U.S.  banking 
organizations  on  the  proposed  treatment 
of  loan  loss  reserves  suggested  including 
general  reserves  in  Tier  1  and  raising  or 
eliminating  the  proposed  limits  on 
reserves.  Banking  organizations  in  other 
G-10  countries,  on  die  other  hand, 
expressed  the  view  that  certain  types  of 
reserves,  such  as  those  established 
against  loans  to  developing  countries, 
are  not  in  fact  freely  available,  and 
noted  that  in  many  G-10  countries  such 
reserves  are  excluded  from  bank  capital. 
These  commenters  accordingly  argued 
for  the  exclusion  of  all  such  reserves 
from  capitaL 

Under  generally  accepted  accounting 
principles,  the  loan  loss  allowance  in 
U.S.  banking  organizations  takes  the 
form  of  a  valuation  adjustment  to  the 
entire  loan  portfolio,  lliese  adjustments 
represent  losses  inherent  or  anticipated 
in  the  existing  portfolio  but  not  yet 
identified.  Because  capital  is  intended  to 
serve  as  buffer  against  unanticipated 
losses,  it  would  appear  appropriate  to 
place  such  reserves  in  Tier  2  subject  to 
the  limit  contained  in  the  Basle  Accord. 
In  addition,  die  ainoont  of  reserves 
includable  in  Tier  2  is  generally 
consistent  with  the  amount  of  loan  loss 
reserves  that  historically  were  included 
in  U.S.  bank  regulatory  capital  until 
1987.  when  banking  organizations 
established  large  reserves  against 
country  risk  exposure. 

During  the  transition  period,  the  Basle 
Supervisor's  Committee  intends  to 
continue  to  try  to  reach  agreement  on 
the  types  of  reserves  that  are  truly 
general  in  nature  and.  therefore,  freely 
available  to  absorb  losses  anywhere  in 
the  portfolio.  If  an  acceptable  agreemaat 
is  reached,  then  the  Basle  Accord  and 
these  guidelines  would  permit  the 
inclusion  of  unlimited  amounts  of  sudi 
general  reserves  within  Tier  2.  If  an 
acceptable  agreement  is  not  reached, 
then  the  amount  of  general  reserves 
includable  in  Tier  2  capital  by  the  end  of 
the  transition  period  would  be  limited  to 
1.25  percent  of  weighted  risk  assets,  as 
originally  proposed  in  the  Board's  Mardi 
1988  proposal,  and  subsequently  set 
forth  in  the  revised  July  1988  Basle 
Accord. 

C  Term  Subordinated  Debt  Instruments 

The  December  1967  Basle  proposal 
included  subordinated  debt  instnmients 
with  a  fixed  term  to  maturity  as  a 
limited  element  of  Tier  2  capital  but  did 
not  specify  a  minimum  term  to  matiuity 
for  these  instruments.  Consistent  «vith 
the  Board's  existing  capital  guidelines, 
the  March  1988  proposal  stated  that 
subordinated  debt  issues  and  limited- 


life  preferred  stock  must  have  a 
minimum  original  weighted  average 
maturity  of  at  least  seven  years  to 
qualify  for  indusion  in  Tier  2  capitaL 
The  revised  Basle  Accord  specifies 
that  term  debt  instruments  must  have  a 
minimum  original  terra  to  maturity  of 
over  five  years  to  qualify  for  inclusion  in 
Tier  2.  Accordingly,  the  final  risk-based 
guidelines  state  that  term  subordinated 
debt  instruments  and  intermediate-term 
preferred  stock  with  an  original  average 
wei^ted  maturify  of  at  least  five  years 
are  includable  as  limited  elements 
within  Tier  2  capital. 

DL  Risk  Waists  and  Off-Balance  Sheet 
Items 

A.  Treatment  of  Country  Exposure 

The  December  1987  Basle  proposal 
did  not  attempt  to  incorporate  transfer 
risk.  In  general  claims  on  foreign 
governments  and  banks  were  treated 
alike  widiout  distinguishing  among  the 
countries  involved  and  received  less 
favorable  risk  weights  that  claims  on 
similar  domestic  institutions.  Banks  in 
European  Community  ("EC')  countries, 
however,  were  permitted  to  treat  claims 
on  institutions  in  member  countries  as 
dtnaestic  claims. 

fills  aspect  of  the  March  proposal 
genoally  met  with  criticism  from  foreign 
banks  and  large  U.S.  banks,  which  noted 
that  the  treatment  accorded  to  long-term 
daims  mi  foreign  banks  and  dalms 
guaranteed  by  foreign  banks  mi^t 
disrupt  the  interbank  market  and  create 
disincentives  for  U.S.  banks  to  convey 
risk  partidpations  to  foreign  banks. 
Some  commenters  also  argued  that  the 
preferential  treatment  accorded  banks 
in  EC  counties  gave  these  institutions  a 
competitive  advantage  in  dealing  with 
each  other.  Others  argued  for  equal 
low-risk  treatment  for  daims  on  banks 
and  governments  from  a  group  of 
countries  identified  as  being  of  high 
credit  quality,  such  as  the  signatories  to 
the  Basle  Accord  or  members  of  the 
Organization  for  Economic  Cooperation 
and  Development  ("OECD"). 

Taking  into  acoount  these  comments, 
and  consistent  with  the  revised  July  1988 
Basle  Accord,  these  guidelines  treat 
daims  on  governments  and  banks  of  a 
defined  group  of  countries,  Mhich 
includes  members  of  the  OECD  and 
countries  that  have  concluded  special 
lending  arrangements  with  the 
International  Monetary  Fund  ("IMF') 
associated  with  its  General 
Arrangements  to  Borrow  (the  OECD- 
based  group  of  countries) '',  in  the  same 


manner  as  they  do  claims  on  similar 
domestic  institutions.  Claims  on  central 
governments  of  other  countries  are 
assigned  to  the  100  percent  risk  category 
unless  denominated  in  local  currency 
and  funded  in  local  currency  liabilities, 
in  which  case  they  may  be  treated  the 
same  as  claims  on  domestic  central  •> 
governments.  Short-term  daims  on 
banks  domiciled  in  countries  that  do  not 
belong  to  the  (%CD-based  group  of 
countries  will  receive  the  same  20 
percent  risk  wei^t  that  claims  on 
domestic  banks  do;  however,  long-term 
claims  (remaining  maturify  of  over  one 
year)  on  the  banks  from  these  countries 
will  receive  a  100  percent  risk  weight 

B.  Claims  on  Central  Governments 

The  December  1987  Basle  Accord 
assigned  daims  on  domestic  central 
governments  (induding  claims 
guaranteed  by  domestic  central 
governments  or  collateralized  by  their 
securities)  to  the  zero  or  a  low  risk 
category  to  reflect  the  presumed 
absoice  of  credit  risk.  National 
supervisors  were  granted  discretion, 
however,  to  place  some  of  these  claims, 
induding  knig-term  daims.  in  a  slightfy 
higher  risk  category  in  order  to  capture  a 
degree  of  market  and  interest  rate  risk. 
The  guidelines  proposed  in  March, 
accmdingly.  assigned  a  zero  percent  risk 
wei^t  to  securities  (direct  obligations) 
issued  by  the  U.S.  Government  with  a 
remaining  maturity  of  01  days  or  less 
and  a  10  percent  risk  weight  to  similar 
claims  or  over  91  days.  A 10  percent  risk 
weight  also  was  assigned  to  all  claims 
guaranteed  by  the  U.S.  Government  or 
collateralized  by  its  securities. 

A  number  of  respondents  to  the 
March  proposal  disagreed  with  the 
proposed  method  for  incorporating 
interest  rate  risk  because  it  did  not  take 
into  account  all  assets,  liabilities,  and 
off-balance  shee(  transactions.  Some 
commenters  argued  that  all  government 
obligations,  long-and  short-term,  should 
be  assigned  to  the  zero  percent  risk 
category  due  to  the  absence  of  credit 
risk.  Others  expressed  concern  about 
the  fi^mework's  lack  of  a  more 
sophisticated  approach  to  interest  rate 
risk,  arguing  that  placing  long-term 
government  bonds  in  the  zero  percent 
risk  category  could  imply  (incorrec(ly) 
that  (here  are  no  risk  to  holding  such 
instruments. 


'  The  OECD  include*  Hie  foUowiiqi  countries: 
Australia.  Austria.  Belgium.  Canada.  Denmaifc.  the 
Federal  Republic  of  Cennany.  Finland.  France. 


Greeoe.  Iceland.  Ireland.  Italy,  (apan.  Luxembourg. 

Netherlands.  New  Zealand.  Norway.  PorlufeaL 
Spain.  Sweden.  Switxerland.  Tuitiey.  United 
Kingdom,  and  United  States.  Saudi  Arabia  lias 
concluded  special  lendinf)  arranyments  with  the 
IMF  associated  with  the  Fund's  Oeneral 
Arrangements  to  Borrow. 
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Ino  Boord*a  Mardi  IMS  propoaal 
aaaipiad  a  20  percent  rlak  weight  to 

fbdl  faith  and  credit) 
oa  a  daoMatlc  local  government, 
to  al  dataaa  gnaranteed  by 
(he  MI  faMi  and  credit  of  a  doneatlc 
local  gureiumant  11  abo  aaaignod  a  50 
percent  rlik  weight  to  local  domeatic 
government  nrmtue  obtlgationa  for 
which  the  goveminant  entity  ia 
committed  to  repay  the  debt  only  widi 
revenoea  boa  facflldea  financed,  radier 
than  from  general  tax  funda.  Couiatent 
with  the  December  IWT  Baale  pro^xiaal. 
Btvenue  obligationa  iaaued  by  local 
govemmenta  for  the  benefit  iH private 
entitle*  that  are  committed  to  repay  the 
principal  aad  intereat  were  acoovdad  a 
too  percent  riak  we^t  aa  ware  daiau 
on.  or  gnaranteed  by.  foreigi  local 
government  antitioa. 

Severd  commanten  aiifljiialMii  that  all 
public  aador  daiaa  dULt  a  local 
government  <a  oaaamittad  to  aopay 
(indadhif  raeaaaa  boada)  aaoaive  a  20 
percent  riak  wai^  la  their  vtowa. 
aaaigalag  a  JD  paaeaat  or  10  percent  riak 
wei^  to  each  ohHiafinaa  baaed  oa  the 
aoarco  of  rapaymeot  w 
unwairaatad  diatiartinae  i 
of  atate  aad  aianic^ial  dakL 
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20  percent  riak  weight  to  daima  on.  or 
g<iaranteod  by.  toaejpi  local 

loflkaOBCD-haeedi 


to  en  aapad  of  the 
Mardi  proyeeaj  rabtad  to  Iha  treotaieot 
accorded  to  local  govorament  revenue 
obligatiaaa.  rnaiiHial  with  the  Beale 
fr«— «"ii.  »^  fff^  "f"i«gn<eiwl 
headr  hat  not  nnnhenk.  gaaiaaHiiia  uf 
local  gaiwiaaaal  ohMpitiona  (or  of  any 

type  of  daiB).  The  ooaiinentera 
aigued  that  the  propooaTa  preferential 
treatmaat  far  baafc  laaaed  gaarantwia 
creetea  an  incentive  for  b«aka  to  hold 
local  govemmeat  revenue  ohUgariona 
backed  by  bank-iaaoed  atandbya.  which 
would  iMve  e  20-peroefit  nek  weiglit. 
raHier  than  ateBer  oMigetiona  backed 
by  tripb  A-aatod  financial  gnaranty 
inauranoe  companiea,  which  would  have 
a  ao  percent  or  WO  percent  riak  weight, 
depending  epon  the  uetaie  of  tlie 
uaderiyfng  obHgor. 

Beceuae  the  Beale  Accord  doea  not 
fecegnixe  nonbank  private  aedor 


guarantaea  or  take  private  aodor  credit 
ratinga  into  aoceont  in  aaajgning  aaaets 
to  riak  cateBorba.  reoognltjoa  ol  private 
aector  finandal  guarantaea  liar  riak- 
baaed  capital  purpoaaa.  aa  atyed  Iqr  thb 
group,  would  be  faiconaiatent  with  dw 
framewodi  agiaed  apon  by  the  G-10 
countriea.  Accotdio^y.  the  final 
guidelinea  do  not  recognize  audi 
guaranteea.  Nonetheleia.  the  treatment 
of  private  aector  finandal  gaaranteea 
may  be  conaidered  in  tha  fiiture  in 
connection  with  international 
diacuaaiona  on  refinemente  to  tfie  riak- 
baaed  capital  frameworii. 

D.  International  Institutions 

The  Decea^ior  1007  Beeb  propoaal 
granted  natiooal  aoperviaoiy  authoritiea 
diacrelion  toeasipi  a  sero  to  20  percent 
riak  weight  to  clataia  on  mohflateral 
lendiiig  and  rv^oaal  devdopnaat 
inatitotiaaa  and  aaaigBad  a  100  percent 
riak  leai^  to  riaina  guarantaod  by 
theee  otganbatbna  or  ooUataralbed  by 
their  aecuritiaa.  Sevatal  btamatbnal 
organiaatioaa  expraaacd  ooaoara  that 
propoaab  of  MMber  countriea  to  tha 
Accord  inooaobtontly  oaaignadfiak 
weights  to  dabu  oa  the  same 
international  inatitutiona.  Othara 
aupportad  a  20  paroant  riak  woi^  for 
o// such  fawtitnttona.  aad  raqaestod  that 
thb  treatment  be  axtended  to  daima 
guaranteed  by  diaae  entitiaa  and  to 
claima  coDalenlbad  by  thdr  aecaritiea. 

Theee  final  gdddinee  relied  the 
revieed  Baab  Acoord'a  unifonn  20 
paroant  riak  walpit  nvdabM  on  fivo 
mdtilatofri  devalopnent  baake— the 
African  Developnent  Bank,  the  Aaian 
Development  Bank,  ttw  European 
Inveatment  Benk.  the  hiter-American 
Development  Bank,  and  ttie  World 
Bank — aa  well  aa  for  daima  gnaranteed 
by  dieee  faiatitationa  or  oolbteralised  by 
their  aecuritiaa.  As  patarittad  by  the 
reviaed  Baab  Aooord.  the  final 
goiddinea  extend  the  aame  treotment  to 
claima  on  similar  institutions  in  «diich 
the  U.S.  b  a  shareholding  or  contributing 
member. 

£,  GovermaeiUSpooaond Agendes 

The  Board's  March  1908  propoaal 
aaaigned  a  prefiBrential  20  percent  riak 
weig^  to  daima  on  MS.  Govemment- 
sponsored  agendes  to  refled  tfieir 
relatively  low  rbk  and  what  b  vievred 
aa  their  qwdal  rebtionahfp  to  the  U^ 
GovemmeBt*  Of  tfie  comments  received 
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on  thb  iaaue.  about  halt  indudiqg  aome 
from  govemment-aponaored  agendea 
themaetves.  ofiiered  aupport  for  the 
propoaed  20  percent  riak  wei^t  about 
half  the  oommentera  advocated  a  lower 
10  percent  ridt  wdiJit 

Respondenb  that  opposed  a  fine 
wei^t  lower  than  20  percent  pointed 
out  that  government-aponaored  agency 
aecnritiea  lack  the  exfriidt  foB  fidth  end 
credit  backing  of  the  MS.  GovemmenL 
Respondenb  In  favor  of  a  lower  risk 
weight  contended  that  the  maricd  does 
not  distingniMi  in  a  significant  way 
between  the  levd  of  riak  assodaled 
with  theie  CKMigations  and  uie  risk 
assodated  wWi  tong-tenn  dates  on  the 
U.S.  Govemmeitf.  idiidi  the  propoaal 
wei^ted  at  10  percent  Several 
commenters  opposed  the  differential 
between  the  10  percent  riak  wei^ 
propoaed  for  GNMA  securities    whiui 
bear  the  fid  faMi  and  credit  guarantee 
of  the  US.  Govemmenl — and  the  20 
percent  ifnc  weight  assiyied  to  Federal 
Hone  Lotti  Mortgage  Corporation 
("FMAfCr)  md  Federal  National 
Mortgage  Assodatkm  (TmiAl 
aecuritifa    whirh  do  not  explicitly  bear 
auch  a  gnarentee— on  die  ponnda  thet  it 
would  create  ttering  in  the  secondary 
mortgage  mailcet  and  raise  mortgage 
coste  f or  coBsaoners. 

In  view  of  tfw  structure  of  the  Basb 
framework,  die  Boud  haa  determined  to 
maintain  die  20  percent  risk  weiglit  far 
daima  on  all  govemment-aponaored 
agendea.  The  Board  continues  to  believe 
that  the  debt  obligations  of  govdanent- 
aponsored  agendea  should  not  be 
accorded  the  aame  treatment  aa  other 
dired  government  obligati(ms  that  cany 
the  oj^ldt  US  Government  guarantee. 
The  Board  notes  ttut  the  20  percent  risk 
wei^t  b  mudi  lower  than  the  implied 
risk  weight  of  100  percent  undo'  die 
current  leverage  guidelinea. 

F.  Mortgages  <md  Mortgage-Backed 

Securities 

1.  Mortgagee 

The  Board'a  March  1988  propoaal 
assigned  a  100  percent  riak  weight  to 
loana  aecured  by  ownei^occupied  1-4 
family  residential  mortgagee,  rather  than 
the  preferential  50  percent  risk  weiglit 
pn^oaed  by  the  Bade  Sapenriaon' 
Committee.  In  propoaing  not  to  apply  the 
preferential  wdj^t.  the  Federal  Reserve 
sought  to  avoid  the  appearance  or 
reality  of  regubtory  credit  allocation 
among  private  sedor  borrowers. 

Those  commenters  that  addressed  thb 
issue  overwhelming^  apposed  the 
propoaed  100  percent  risk  weight 
Respondenb  steted  that  it  would  |dace 
U.S.  banks  at  a  competitive 
disadvantage  in  bodi  domeatic  and 


foreign  mortgage  maikeb  and  died  the 
hiatorically  low  defadt  rate  on 
reaidential  mortgagee  aa  a  iustification 
for  a  lower  riak  nveight 

Upon  consideration  of  theae 
commenta,  the  Board  haa  detennined  to 
assign  a  prefetentid  riak  weight  of  SO 
percent  to  loana  aecured  by  owner- 
occupied  1-4  family  reddentid 
mortgages.  Conaiatent  with  the  revieed 
Baab  Accord,  the  Board  ia  extendiog 
thia  pr^erential  riak  wei^t  to 
mor^Bagea  on  1-4  family  residentid 
propertiee  that  are  rented  aa  well  In  dib 
regard,  the  reviaed  Baab  Accord 
inatruda  nationd  supervisary 
authorities  to  apply  thb  preferentid 
wei^t  restridively  aa  to  emcoa^iaee 
ody  residentid  poiposes:  diat  is.  it  b 
not  to  ap|4y  to  qieadative  property 
development  Moreover,  nationd 
autbwities  are  granted  the  btitude  to 
develop  strid  prudential  criteria  for  the 
application  of  due  low  riak  weight 
Accmdingly.  the  giiidelinaa  assign  a  SO 
percent  riak  weight  only  to  bona 
secured  by /Sind  liens  on  1-4  family  ' 
residential  properties  that  are 
perftmning  in  accordance  with  dieir 
origind  tenna  and  are  not  90  daya  or 
more  pad  due  or  canied  in  nonaccrud 
atetua. 

The  aasignment  of  mortgages  to  the  50 
percent  risk  category  b  baaed  upon  the 
presumptioa  diat  Knnlriiw  ffrganiTa  tifflis 
will  adhere  to  prudent  and  conservative 
underwritiog  standards  with  rasped  to 
the  nmvtmim  loan-to-valoe  ratia  the 
borrowo's  paying  capadty.  and  the 
long-term  expedatioos  for  the  red 
estete  market  in  which  they  are  lemfiog. 
If .  in  the  course  of  the  siqiervisory 
process,  it  b  determined  that  an 
organization  has  not  adhered  to  sodi 
standards,  the  Federal  Reserve  may 
require  additional  capital,  increased 
reserves,  or  both. 

The  treatment  of  1-4  family 
residentid  mortgages  also  affede  the 
riak  wei^t  aasiffied  to  the  undrawn 
portion  of  home  eqmty  linea  of  crecfit 
As  ia  the  caae  with  other  commitmenta. 
home  eqmty  loan  commitmenb  that  a 
bank:  (1)  Can  uncoaditionally  caaod 
within  one  year  *:  and  (2)  revfewa  at 
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appropriate  ia  view  of  the  pfcfaraatial 
that  the  Baale  Accord  grant* 
generally  aad  in  hghi  of  the 
behind  the  HoaM  BqaMy  Loan  CoMi 
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iMSt  anmally  to  dctannliM  whether  or 
not  tlMy  thould  b*  •xtaoded.  ara  trMted 
•a  thort-lerin  ooomltnMnt*.  Sbort-term 
oommitniMita  ara  daamad  to  involve  low 
risk  and.  therefore,  are  not  aaaeeaed  a 
cepiul  chane.  However,  like  other  loof- 
term  commltinenta.  the  undrawn  portion 
of  toof-terai  hooie  equity  Unee  of  credit 
•re  con»er1ed  at  60  percent  The 
reeulting  credit  equlveleni  enount  ia 
then  eeelgned  •  80  percent  risk  weight  if 
it  is  eecered  by  a  firet  Uen  or  •  100 
percMt  riak  weight  if  it  !•  aecwed  by  • 
(unior  lien. 

2.  Morttafe-Becked  Secttritlee 

The  Basle  Aoootd  does  not 
spedfloally  adAeaa  certain  Instruments. 
•tich  as  MUtiMS-backad  aecorltiae  and 
the  newly  developed  stripped  mortgage- 
becked  securities.  Nonetheless,  the 
Board  has  determined  that  within  the 
context  of  die  overall  risk-based  capiul 
framewoftu  It  is  spproprisle  to  view 
privstely-lseued  mortgsfs-becked 
securitlee,  such  ss  mortgaae  paas- 
through  secwitlee  end  ooilateralised 
moftgage  obllfatloas  (CMOs).  that  meet 
certain  criteria  outlined  in  the  guidelines 
ss  ssssntUlly  indirsct  hokUnas  of  the 
underbrtag  sssets.  According,  such 
securitlee  sre  gsnerally  ssslgned  to  the 
saoM  flsk  wet^t  approprtate  to  the 
hl^Met  riak-«MighlMl  asset  in  the 
amiatlylaa  asset  pocri.  except  that  In  no 
case  wiOveae  securitlee  be  assigned  to 
the  sera  percent  risk  weight  cetegory.'* 
which  Is  isssrvsd  (or  di/wct  claims  on 
central  governments.  Privately-lssoed 
moftgafs^Mckad  securitlee  that  do  not 
meet  the  spedfled  critstta  ars  i 
to  the  100  peroent  riak  ^ 
Any  dasees  of  a  I 
security  that  can  absorb  more  dian  their 
/wo  ralo  share  of  the  loss  without  ths 
whole  moffteas-baekad  security  IssM 
being  in  default  for  example.  so-caDad 
subordinated  classes  or  rsskbal 
intereets.  are  also  ssslyied  to  100 
peroent  risk  weight  regardleee  of  the 
issuer  or  guarantor  of  die  security. 

Stripped  mnrtgafs  hsrked  securiUas. 
inchidinf  interset-oBly  strips  (10s). 
prlndpal-oaly  strips  (TOs).  snd  similar 
instrument  possss  dlffsrent  structursl 
characteristics  horn  ths  typical 

I  securities.  Theee 
I  characteristics  srs  rsflscted  In 
I  price  volatility  and  wailiet 
riek  dmt  aaay  be  sssodsted  with  theee 
histrvments.  For  this  reason,  the  Boerd 
at  thle  tlsM  has  assipisd  thsss 
instrusMBts.  rsasnAsss  of  Issuer  or 


guaraalor.  to  IIn  100  percMit  itafc 
category. 

Noasthelees.  the  Board  recognises 
diet  thsss  instruments  can  bs  ussd  to 
hsdgs  risk  snd  doee  not  want  to 
discourage  their  nss  for  this  purpose. 
AccordiMly.  examiners  will  take  Into 
sooount  the  manner  In  which  an 
organlsatioo  uaes  iOs  and  POs.  ss  weQ 
as  other  instnunenta.  in  its  hedging 
strelegy  before  making  an  overall 
ludynent  on  the  orysnisations  capital 
adequacy.  While  orgsnixatioos  will  be 
sniiniaajid  to  operate  above  minimum 
capital  levels.  orysnJsattnns  diat  have 
property  hedasd  dieir  intereet  reto 
exposure  wUL  other  things  being  equal 
be  permitted  to  operate  with  lower 
levels  of  capital  than  dioee  that  are 
vulnerable  to  rate  changes.  The 
treetmeot  of  stripped  mortgage-backed 
securitlee  wlU  alao  be  oonsldered  la 
ooonectloa  with  eflbrte  to  develop  s 
BMans  for  Incorporsting  Intereet  rate 
risk  Into  the  risk-baaed  capital  standard. 
Theee  efforts  wlU  endeavor  to  reoognlM 
die  risk-rodMii«  (bedgii«) 
charactsfMlGS  of  disss  instruaaente 
when  they  are  asad  properly.  Finally, 
the  treatment  of  lOe.  POs.  and  similar 
instrumsnte  may  also  be  oonsidered  in 
future  discussions  of  Um  the  Besle 
Supervisors'  Conunittee  intended  to 
refine  die  risk-based  cspiul  framework. 

C  iottrmt  Rata  and  Foreign  Exchange 
Rate  CoatractB 

1.Mettli« 

Dvislstsat  wldi  die  December  1987 
Basle  proposal  the  propoeed  March 
guldaUoee  did  not  reooydse  netting  of 
intereet  and  exchange  rate  oontracte 
between  ooonterpartlee  for  the  purpoee 
of  calculating  die  risk-based  capital 
raba  The  proposal  taidicattd  that  ttils 
would  not  be  done  until  least  opinion 
firmly  established  that  such  oontrMrts 
sMybeofiMt 

Commenlers  OB  this  issue 
unantanoosly  ssssrtsd  diat  osttlng 
redaoee  rtek  snd  dist  disrefors.  soms 
form  of  nsttlng  should  be  reoopilsed.  Of 
diose  that  favored  s  spsdfic  netting 
smngsmant  a  au)ority  endorsed 
netting  by  Dovatfon.' *  A  number  of 
ooaamealers  offered  legal  opinions  diet 
die  Isgsl  efficacy  of  certain  types  of 
netting  arranflemente  was  isss  tenuous 
than  It  was  (aaracterteed  in  the 
>  1907  Basle  proposal 
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Hie  revised  Essie  Accord  reflects  ths 
determination  by  the  Besle  Supervisors' 
Conunittee  that  novated  contracts 
replace  in  law  and  in  fact  the  contracte 
they  have  extlngniahed  and  that 
novation  Is  the  only  form  of  netting 
legsUy  enforcable  at  this  time  under  Uie 
benkruptcy  laws  of  all  mambar 
countries. 

Accordingly,  these  guideUnes 
recognin  netting  by  novstion.  but  no 
other  forms  of  Bstting.  for  ths  purpose  of 
calculating  credit  equivalent  amounts  of 
intereet  snd  exchange  rate  contracts. 
The  Federal  Reeerve  will  continue  to 
work  widi  the  Bask  Supervisors' 
Committee  to  sssees  the  scoeptsbility  of 
various  other  forms  of  netting- 

2.  Conversion  Factor  for  Long-T«m 
Exchange  Rate  Cootracte 

Consistent  with  the  December  1987 
Basle  Accord,  die  March  guidelines 
nroposed  a  t  peroent  conversion  factor 
for  calculating  potential  future  exposure 
of  exchange  rate  oontracte  wHh  a 
remaining  maturity  of  over  one  year. 
U.8.  and  foreign  bank  ooomanters 
stated  thsir  view  dmt  dis  ooaverslon 
foctor  was  too  Ugh.  They  argued  dtat  It 
not  only  ovarstatod  the  risks  assodatad 
with  soch  oootracts.  but  also  might  hurt 
ths  oonpetidveness  of  banks  in  this 
market  vls-a-vls  other  financial  firms 
diet  are  not  sidled  to  die  same  capital 
requirements.  Tim  Basis  Supervisors' 
Committee  dedded  agalnat  reducing  this 
factor  in  bght  of  dm  risks  relating  to  die 
volatility  of  exchange  ratee  and  becauae 
currency  swaps.  unUks  interest  rate 
swsps.  invol^  an  exchange  of  principal 
on  maturity.  Accordingly,  theee 
guidelines  retain  the  B  peroent 
conversion  factor  for  long-term 
exchange  rate  contracts. 

The  Board  notes  that  while  this  fsctor 
has  not  been  reduced,  rate  contracte  in 
general  receive  favorable  treatment 
under  die  Basle  framework.  While  dired 
extansloaa  of  crsdit  to  standard  risk 
obUfors  are  asdgnad  a  risk  weight  of 
100  peroent  credit  equivalent  aaaounte 
of  rate  oontracte  Involving  such  obligors 
ars  ssstpied  s  prefsrendd  msximum 
risk  weight  of  SO  peroent  on  the  grounds 
that  most  oountarpartlas  In  these 
markate  are  of  hi^  credit  quaUty.  The 
Federal  Reeerve  intends  to  monitor  the 
quality  of  credite  in  thaaa  markete  and. 
in  the  future,  ml^t  consldsr.  If 
dmimstsnnss  so  warrant  assigning  s 
100  percent  risk  weight  to  credit 
equivalent  amounts  of  rate  contracts. 

H  OrigiaaJ  Vsfsus  Remaining  Maturity 

The  Board's  March  1908  proposal, 
consistent  with  ths  December  1987  Basle 
Accord,  assigned  risk  weighte  to  clsims 
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on  foreign  banks  and  credit  conversion 
factors  for  off-bslanoe  sheet  loan 
commitment  based,  in  part,  on  dielr 
original  maturity.  The  action  reflected 
the  view  that  odwr  things  being  equal 
the  longer  the  term  of  a  daim  or 
commitment  the  greater  die  risk. 
According  to  this  vew.  after  a  long-term 
claim  or  mmmitinmit  has  been 
extended,  many  evente  can  occur  to 
reduce  die  creditworthiness  of  the 
borrower,  if  sodi  evente  do  occur,  the 
lending  instltutloB  Is  subfed  to  risks 
greater  dian  those  foreseen  when  the 
claim  or  commitment  was  originally 
extended,  even  if  only  a  short  amount  of 
time  remains  under  the  {sdlity. 

US.  coramenters,  however,  disagreed 
with  this  view  and  ovenidielmlngly 
favored  the  use  tA  remaining  maturity 
which,  they  stated,  refleds  more 
sccurately  the  risk  assodatad  wMi  diese 
transactloBS.  Morsover.  BMSt 
respondento  noted  that  dieir  internal 
infomatfoa  systems  were  based  on 
remahdng  ■MtarUy,  and  diat 
maintenance  of  a  I 
on  ofiginal  aaatwity  eoMy  for  lisk-based 
capital  purposes  iwmld  entail 
substantial  costs. 

PartlaUy  in  rssponse  to  diese 
conosrns.  the  leilesii  Bade  Acoord  and 
die  gaidBllaas  apply  diffsrsntial  risk 
wei^bte  to  dalms  OB  foreign  banks 
donddled  In  non-OBCD  ooodiies  based 
en  their  jeaatoiqg,  mAer  dtas  originaL 
maturity.  Ite  1 


Committee  remained  of  the  beHet 
however,  that  sodi  treatment  continued 
to  be  inappropriate  for  cnmmitments. 
Consequendy.  die  revieed  accord  bases 
the  crsdit  conversim  fsdors  diat  apply 
to  loan  commltmente  on  their  orvuio/ 
maturity,  but  allows  banks  to  ose 
remaining  matnrity  untfl  year«nd  19B2. 
The  final  guidelines  provide  for  diis 
transition  rale  so  that  those  banking 
organixatians  diet  cnnently  track  loan 

mmmitiMnta  met»Kmng  to  their 

remaining,  rather  than  original  maturity 
will  have  sufficient  time  to  edfnst  dieir 
interaal  infmnation  systems. 

/.  Average  Vertus  Period-End  Data 

The  Board's  March  1988  proposal 
requested  comment  on  whedwr  the 
calculation  of  the  risk-based  ratio 
should  be  based  on  sverage  or  period- 
end  data.  Coaunenters  on  this  issue 
overwhelmingly  favored  die  use  of 
sverage  data  in  theory,  on  the  ground 
that  period-end  figures  could  be 
misleading.  However,  many  of  these 
respondents,  as  well  ss  thoM 
commenters  that  favored  the  use  of 
period^nd  data,  ofien  dted  the  cost  and 
imprscticabtlity  of  generating  average 
data  for  all  assete  and  off-balance  sheet 
items.  A  number  of  respondente 


suggested  that  average  data  be  used  for 
some  items  and  periml-end  data  be  nsed 
for  others  for  the  purpose  of  calculating 
the  ratio.  No  consensus  emerged, 
however,  on  die  Uemis  for  which  average 
or  period-end  data  was  appn^aiate. 

Under  the  guidelines,  banking 
oiganizations  will  use  period-end  data 
to  calculate  die  risk-bawd  capital  ratio. 
However,  on  a  case-by-case  basis, 
banking  organizations  may  also  be 
required  to  calculate  ratios  based  on 
avCTSge  balances  when  supervisory 
concerns  render  sodi  a  calculation 
appropriate.  In  addition,  to  the  extent 
banking  organizations  have  data  on 
average  iMdances  diet  can  be  used  to 
calculate  risk-based  ratios,  the  Federal 
Reserve  will  take  such  data  into 
account 

It  can  be  aigued  tfiat  average  figures 
are  preferable  to  period-end  figures.  On 
the  other  hand,  the  burden  <rf  requiring 
average  figures  will  need  to  be  assessed 
more  fiilly.  As  more  experience  is  gained 
widi  die  measure,  the  Board  may 
consider  whether  the  ose  of  average 
data  should  be  required  to  a  greater 
extent  In  the  fntme. 

IV.  AppKcadfln  of  the  FkaMowofk 

A.  The  Qarent  Ccfu'tal  (Leverage) 
Guidelinee 

The  Basle  framework  and  the  Board's 
goideliaes  provide  for:  (1)  A  transitian 
period  thnwgh  die  end  of  1902  during 
rMA  mtnifniiin  tisk-bssed  capital 
standards  will  be  phased  into  the 
existing  siqiervisoiy  system,  and  (2) 
Interim  target  ratios  that  take  etfed  at 
die  end  of  igoa  As  proposed  in  the 
Mardi  guidelines,  the  existing  primary 
and  total  capital-to-toto/  assete  ratios 
(leverage  ratioe)  will  be  retained  at  least 
until  the  initial  risk-based  caintal 
supervisoiy  ratios  take  effed  at  the  end 
of  199a  The  msiocity  of  commenters  that 
addressed  the  issue  of  whether  to  retain 
the  current  capital  guidelines  favored 
abandoning  the  existing  leverage  ratios 
because  their  continued  use  could  be 
confusing  and  would  be  unnecessary  in 
light  of  the  risk-based  framework. 
Howevo*.  several  commenters 
advocated  retainiog  the  leverage  ratios 
out  of  concern  that  the  risk-based 
standard  was  too  lenient  others  argued 
that  continued  application  of  a  leverage 
standard  was  appropriate  until  greater 
experience  is  gained  with  the  risk-based 
ratio. 

The  Board  has  determined  that 
retention  of  the  current  leverage  ratios  is 
desirable  in  order  to  maintain  some 
constraint  on  banking  organizations' 
overall  leverage  until  the  minimum  risk- 
based  ratios  take  effect  Even  after  this 
has  occurred,  moreover,  the  Board 


believes  that  retention  of  an  overall 
leverage  oontraint  is  important  since,  in 
the  absence  of  such  a  constraint  and 
without  a  comprehensive  measure  for 
interest  rate  rtek.  die  assignment  of  s 
significant  vohime  of  assete  to  the  zero 
percent  risk  category  onder  the  risk- 
based  capital  framework  could  allow  a 
banking  organization  to  assume  en 
unwarranted  degree  of  leveragfaig  and 
risk-taking.  In  Uj^t  of  these  concerns, 
the  Federal  banking  agendes  have  been 
working  toward  a  common  leverage 
guideline.  Continued  ose  of  existing 
leverage  ratios  also  will  provide  an 
element  of  continuity  as  transition  te 
made  to  a  risk-based  frameworlL 

In  the  Board's  view,  retention  of  the 
existing  capital  standards,  at  least 
initially,  does  not  mean  that  well- 
capitaUzed  organizations  would  not 
braefit  from  the  introduction  of  a  risk- 
based  standard.  Indeed,  organizations  in 
sound  condition  and  with  strong  risk- 
based  capital  ratios  could,  with  the 
concurrence  of  the  Federal  Reserve,  be 
allowed  to  reduce  their  primary  and 
total  capital  ratios,  so  kxag  as  their 
ratios  remain  fiilly  consistent  with  dieir 
overall  finandal  condition. 

At  the  same  time,  the  Bond,  together 
with  the  other  Federal  hanking  agencies, 
recognizes  diat  difiierent  capital 
d^hntions  for  leverage  and  risk-based 
capital  puipoaes  carry  with  diem  the 
potential  for  confusion  and  perhaps  an 
element  of  undue  burden.  Once  the  ride- 
based  framework  has  been 
implemented,  die  Federal  banking 
supervisors  wiD  consider  proposing  a 
revised  leverage  constraint  ftat  wmild 
replace  the  existing  leverage  guidelines 
at  or  before  the  end  of  190a  It  is 
contemplated  that  the  definition  of 
capital  for  die  new  leverage  guidelines 
would  be  consistent  with  the  risk-bssed 
capital  definition  and  would  be  set  at  a 
lower  level  than  the  current  capital-to- 
total  assete  standard. 

A  /plication  to  Small  Banke 

The  Basle  Accord  apfdies  only  to 
internationally  active  banks,  but  it 
recognizes  that  each  national 
supervisory  authority  may  wish  to  apply 
the  fiamework  to  a  broacter  dass  of 
commerdal  banking  organizations.  The 
Federal  Reserve  believes  that  the  risk- 
based  capital  guidelines  should  apply  to 
all  banks  on  a  consoUdated  basis  on  die 
grounds  that  die  prindple  of  assessing 
capital  adequacy  agaiiist  broad  levels  of 
risk  exposure  is  relevant  to  all  banks, 
regardless  of  size. 

Nonetheless,  the  Federal  banking 
agendes  recognize  that  to  a  large  extent 
the  imped  of  these  guidelines  wiU 
predominantiy  fall  on  large  banking 
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ormnitatiotu  and  thoM  with  tisnlflcant 
off-tMlano*  shMt  axposures. 
Accordlntiy.  the  agencies  solidted 
public  comment  on  Mveraf  opUofU 
regarding  the  appropriate  focu*  of  off- 
•Itc  tupervisory  data  collection  and 
monitoring  efforts.  These  options 
included  focusing  data  collection  and 
monitoring  efforU  on  either  all  banking 
organliatioos.  large  banking 
organliations  or  institutions  with 
significant  off-balance  sheet  activities. 

A  ma|ority  of  conunenters  on  this 
Issue  recommended  that  supervisory 
data  collection  and  monitoring  efforts 
focus  on  organizations  above  some  asset 
threshold  or  level  of  off-balance  sheet 
exposure.  This  consensus  reflected 
concern  about  the  reporting  burden  that 
the  propoeed  capital  guidelines  could 
place  on  small  banks.  Several 
multinational  banking  organizations  and 
two  respondents  from  the  domestic 
public  sector  did.  however,  support 
industry-wide  monitoring  and  data 
collection.  A  trade  association  for 
smaller  Institutions  favored  application 
of  the  standard  to  all  banks,  but  urged 
that  additiooal  reporting  requirements 
focus  oo  Institutioiis  with  assets  in 
excess  of  tlbUlion. 

The  Board  remains  of  the  opinion  that 
the  risk-based  ratio  should  be  applied  to 
o/f  banks,  since  all  banks  hold  km.  as 
well  as  hl^  risk  assets  and  all  banks 
may  ei^egs  In  off-balanoe  sheet 
aedvittee.  Moreover,  this  approach 
would  avoid  the  appearance  of  a  dual 
sUndard  for  large  and  soiall  instltutiooa. 
The  Board  has  also  determined, 
however,  that  any  additional  reporting 
requirements  tor  small  institutions 
should  be  minimized  The  Board. 
tofBthar  with  the  other  U.S.  Federal 
h««lttng  agendes.  intends  to  be  guided 
by  this  principle  in  developing  reporting 
forms  that  will  aUow  for  the  monitoring 
of  complianoe  widi  the  risk-based 
capital  standards,  while  minlmliing  the 
burden  on  small  Institutions. 

lor 


A.Appiicotioa 

The  tarns  and  provWoQ*  ef  the  Baal 
Aooord.  as  noted  above,  apply  to 
intenattonal  bmka,  not  to  companies  ( 
enlltiee  that  own  banks.  Of  < 


orgaalsatkiDS  conduct  baoidnf 
activities,  as  wrell  as  nonbanking 
financial  business,  in  separate 
subsidiaries  and  aflUiatea.  For  diis 
reeaon.  and  because  the  risks  aseuned 

SIfaaee  entities  can  have  a  significant 
act  on  the  parent  bank's  overall 
financial  stiength.  the  Besle  Accord 
sUtee  that  the  capital  framework  "is 


Intended  to  be  applied  to  banks  on  a 
consolidated  basis.  Including 
subsidiaries  undertaking  banking  and 
financial  business."  The  Accord  also 
indicates  that  the  normal  practice  will 
be  to  consolidate  subsidiaries  with 
parent  banks  for  the  purpose  of 
assessing  the  capital  adequacy  of 
banking  groups. 

As  soHMted  by  this  approach,  the 
extensioo  of  prudential  supervision, 
including  the  application  of  capital 
standards  and  reporting  requirsments  to 
banks  oo  a  conaoUdatad  basis,  has  long 
been  encoarsflad  by  banking 
supervisory  authorities  as  a  way  to 
strernthen  an  increasingly 
interdspendent  intematioiaal  financial 
system.  As  banking  organizations  open 
offices  in  other  countries,  the  bank 
supervisors  in  these  countries,  or  Imst" 
supervisors,  generally  have  oversight 
authority  only  for  those  offices  of  the 
organisation  that  are  located  in  the  host 
country.  However,  the  condition  of  these 
entities,  as  well  as  their  potential  impact 
oo  the  hoet  country's  financial  markets, 
are  obviously  affected  by  the  health  of 
the  consolidated  organization. 
Therefore,  given  the  large  role  that 
foiaiga  firms  are  increasingly  playing  in 
other  countries'  financial  markets,  host 
supervisory  authorities  want  assurance 
that  forelpi  banks  oparadng  in  their 
ooentiy  are  adequately  supervised  on  a 
consoHdatad.  worldwide  basis  by  home 
oountry  sapervisory  authorities. 

While  the  appUoation  of  a  risk-based 
capMai  kaaMwoik  to  companies  that 
own  banks  Is  dearly  left  to  the 
discretkn  of  national  supervisory 
anthoritiaa.  the  Basle  Accord  does 
axprsss  oonoam  that  bank  ownership 
stiTictures  or  sfWIIatlons  with  other  firms 
not  be  allowed  to  weeken  the  capital 
posltton  of  the  bank  or  expose  die  bank 
to  undue  risks.  The  Baala  Aooord  states 
that  the  Besle  Snperrisors'  Committee 
will  monitor  devalopaBents  and 
ownership  stractores  in  member 
ooimtrles  ~ln  order  to  ensure  that  die 
intepity  of  the  capital  of  banks  Is 
malnta^Md" 

In  tosolM  dM  ManA  UaB  proposal  far 
ooaMiant  ne  Boerd  axerdsed  its 
discretion  to  apply  dm  Basle  fcanwworfc 
to  bank  boldiag  oompanles  on  a 
ooosoUdated  basis.  Tbls  Is  fsneraOv 
oenslstent  with  Ike  irsaHasntof  holding 
oompanlts  ondav  the  Baaid's  carrent 
primary  and  total  capital  adaquaqr 
■nldeliaes.  although  die  definition  of 
bank  holding  oompaay  capital  under  the 
current  gaidebnes  diffars  somewhat 
from  (he  definition  of  bank  capital  The 
application  of  risk-based  standards  t6 
hoidiiv  companies  is  also  consistent 
with  dM  risk-based  capital  proposals 


issued  for  comment  by  die  Board  in  UH 
and  1887. 

The  Board  has  long  appUed  capital 
standards  to  bank  holding  companies  on 
a  consoHdated  basis  in  connection  with 
both  on-site  Inspections  and  in  acting  on 
bank  holding  company  applications.  The 
Board  has  applied  minimum  capital 
standards  to  bank  holding  companies  on 
a  consolidated  basis  because  experience 
has  shown  that  as  with  s  bank  and  its 
affiliatsa.  the  risks  and  problems  in  the 
holding  company  and  its  nonbank 
subsidiaries  can  have  an  impact  on  the 
condition  of  affiliated  banks.  In  sddition 
to  this  concern,  consolidated 
supervision  of  capiUl  sdequacy  is 
consistent  with  the  Board's  belief  that 
the  parent  holding  company  should 
serve  as  a  source  of  strength  to  its 
subsidiary  banks,  in  evaluating  bank 
holding  company  applications,  capital 
adequacy  is  viewed  as  a  particulariy 
important  indicator  of  the  soundness  of 
organizations  seeking  to  expand  their 
bulking  and  nonbanking  activities. 

Furthemore,  the  practice  efdouble  - 
leveraging— in  wfalak  a  holding  company 
can  borrow  against  and.  in  effect 
replace  a  portion  of  its  subsidiaries' 
equity  capiUl  with  debt  at  the 
consolidated  level — has  confirmed  over 
the  years  the  need  for  some  minimum 
capital  standards  for  bank  holding 
companies.  Williout  such  standards, 
excessive  holding  company  borrowing 
or  double  leveraging  could  undermine 
the  capital  strength  of  the  overaU.^^^ ;  ^^ 
holding  company  as  well  as  Its 
subsidiary  banks. 

Application  of  capital  standards  to 
bank  holding  companies  also  is 
consistent  wldi  die  fact  diat  holding 
companies  are  frequently  managed  on  a 
consolidated  basis— Indeed,  die  benefits 
from  sodi  integration  are  one  of  the  key 
incentives  for  establishing  holding 
compenies— and.  under  gsnerally 
accepted  aocoonting  standards,  bank 
btridbig  companies  file  finandal 
ststements  tnst  fully  consolidate  the 
assets.  habUitles.  income  and  losses  of 
their  benk  and  nonhentt  activities  with 
the  parent  company. 

bi  issuing  the  Board's  risk-based 
capital  propoeal  for  public  oommeot  die 
Board  made  dear  that  it  retained  the 
flexibility  to  exdude  dM  assets  of  and 
investments  in  certain  nonbank 
subsidiaries  of  the  holding  company 
from  the  celculatlon  of  the  holding 
company's  risk-based  capital  ratio.  This 
would  be  done,  for  example,  to  fadliute 
fenctional  regulation  or  to  assure  that 
the  remainder  of  the  holding  company 
meets  the  Federal  Reserve's  minimum 
capital  standards  without  reliance  on 


the  capital  resources  invested  in 
specified  nonbank  affiliates. 

In  response  to  the  Board's  risk-based 
capital  proposal,  many  large 
multinational  banking  organizations  and 
bank  trade  associations  opposed 
application  of  the  framework  to  bank 
holding  companies.  Only  a  small 
number  of  the  regional  banking 
organizations  took  issue  with  this  aspect 
of  the  proposal. 

The  respondents  that  opposed 
appUcation  of  the  capital  standards  to 
bank  holding  companies  argued  that:  (1) 
Consolidated  capital  ratios  are 
unnecessary  if  nonbank  subsidiaries  are 
functionally  regulated  and  subject  to 
firewalls  designed  to  protect  affiliated 
banks;  (2)  the  holding  company  structure 
is  unique  to  the  United  States  and. 
therefore,  consolidated  risk-based 
capital  requirements  would  constitute  a 
competitive  disadvantage  for  U.S. 
banking  organizations:  (3)  such 
requirements  could  induce  increased 
holding  company  risk-taking;  and  (4) 
applying  capital  standards  to  holding 
companies  could  imply  an  undesirable 
extension  of  the  federal  safety  net  to 
parent  companies  and  nonbank 
affiliates. 

The  Board  remains  of  the  belief  that 
companies  that  own  insured  depository 
institutions  should  have  adequate 
capital  and.  in  particular,  that  bank 
holding  companies  as  presently 
structured  should  be  subject  to  minimum 
capital  standards.  First  as  noted,  double 
leveraging  can  affect  the  capital  that  is, 
in  fact  available  at  the  holding  company 
level  to  support  the  subsidiaries. 
Second  with  regard  to  nonbanking 
activities,  adequate  firewalls  may  not 
cunentiy  exist  between  banks  and  all 
their  affiliates.  The  Board  believes  that 
it  is  appropriate  to  first  ensure  that 
adequate  firewalls  are  in  place  and 
suffident  capital  exists  in  the  nonbank 
subsidiaries  to  fully  protect  affiliated 
banks  before  exempting,  as  a  general 
policy,  certain  affiliates  from  minimum 
consolidated  capital  standards. 

In  light  of  the  above  factors,  the  Board 
has  dedded  to  retain  its  existing  policy 
of  applying  capital  standards,  includiiig 
a  risk-based  capital  framework  similar 
to  that  set  forth  in  the  Basle  Accord,  to 
bank  holding  companies  on  a 
consolidated  basis.  However,  the  Board 
also  has  adopted  a  flexible  framework 
at  the  holding  company  level  that  will 
fadlitate  functional  regulation  and  the 
prudent  expansion  of  bank  holding 
company  powers,  while  at  the  same  time 
assuring  a  minimum  level  of  capital  for 
companies  whose  principal  function  is 
the  ownership  of  banking  institutions. 
Through  these  guidelines,  the  Board 
retains  the  latitude  to  deduct  from  a 


banking  oiganization's  consolidated 
capital,  investments  in  certain  nonbank 
subsidiaries,  provided  that  stnmg 
firewalls,  adequate  nonbank  capital, 
and  any  other  protections  the  Board 
deems  necessary  are  first  put  in  place  to 
safeguard  the  health  of  affiliated  banks. 
If  such  a  deduction  is  warranted,  the 
nonbank  subsidiary's  assets  also  would 
be  excluded  from  the  holding  company's 
consolidated  capital  calculation. 

B.  Definition  of  Capital  for  Bank 
Holding  Companies 

In  implementing  a  risk-based  capital 
frameworii  for  bank  holding  companies, 
the  Board  has  adopted  a  definition  of 
capital  for  bank  holding  companies  that 
differs  somewhat  from  the  definition 
contained  in  the  final  guidelines  for 
state  member  banks.  "Iliese  differences, 
which  are  discussed  in  greater  detail 
below,  involve  the  indusion  of 
cumulative  perpetual  preferred  stock  in 
Tier  1  for  bank  holding  companies  and 
the  treatment  of  goodwill.  Also 
discussed  below  is  a  general  approach 
for  deducting  investments  in  certain 
designated  subsidiaries  from  the  capital 
and  assets  of  the  bank  holding  company. 
The  Board  believes  that  applying  a 
similar,  but  not  identicaL  finameworic  to 
holding  companies  provides  a 
reasonable  degree  of  flexibility  to  these 
companies  in  structuring  their  capital 
bases  and  raising  additional  capital, 
while  maintaining  the  integrity  and 
adequacy  of  minimum  holding  company 
capital  requirements. 

1.  Perpetual  Preferred  Stock 

The  treatment  of  perpetual  preferred 
stock  for  bank  holding  companies  differs 
somewhat  from  the  treatment  accorded 
to  banks.  As  with  banks,  noncumulative 
perpetual  preferred  stock  has  been 
included  in  Tier  1  capital  of  bank 
holding  companies,  but  subject  to 
certain  limitations  discussed  below.  In 
addition,  in  light  of  the  conunents 
received  and  further  consideration  of 
the  issues  involved,  the  Board  has 
dedded  that  bank  holding  companies 
also  should  be  allowed  to  indude 
cumulative  preferred  stock  in  Tier  1. 
While  cumulative  preferred  dividends 
can  only  be  deferred,  the  deferral  can 
last  as  long  as  necessary  to  enable  the 
organization  to  regain  its  financial 
health.  Moreover,  supervisors  have  the 
authority  to  prohibit  the  resumption  of 
preferred,  as  well  as  common,  dividends 
until  they  are  satisfied  that  resumption 
of  such  payments  is  in  the  best  interest 
of  the  institution. 

While  the  Board  believes  that 
cumulative  perpetual  preferred  stock 
should  be  included  in  Tier  1  for  bank 
holding  companies,  it  does  not  believe 


that  such  instruments,  as  a  matter  of 
general  policy,  should  be  viewed  as  a 
perfect  substitute  for  common  equity. 
First  it  is  very  di^cult  if  not 
impossible,  to  issue  new  common  stock 
if  there  exist  large  dividend  arrearages 
on  preferred  stock  that  must  be  repaid 
before  common  shareholders  can 
receive  dividends.  Second,  preferred 
dividends,  unlike  common  dividends, 
are  often  fixed  or  set  in  relation  to  an 
external  market  index,  rather  than 
based  upon  the  bank's  earnings.  Third 
die  prior  claim  on  earnings  assodated 
with  many  forms  of  preferred  stock 
gives  these  instruments  some  of  the 
characteristics  of  debt  obligations. 
Finally,  most  forms  of  preferred  stock 
lack  voting  rights  under  normal 
circumstances.  In  light  of  these  and 
other  considerations,  the  guidelines 
spedfy  that  in  the  aggregate,  the  total 
amount  of  perpetual  preferred  stock  (the 
sum  of  both  cumulative  and 
noncumulative  preferred)  included  in 
Tier  1  capital  be  limited  to  25  percent  of 
the  sum  of  all  core  capital  elements. 

The  practical  impact  of  this  limitation 
on  the  current  composition  of  bank 
holding  company  capital  is  likely  to  be 
minimal  since,  at  present  the  amount  of 
perpetual  preferreid  stock  in  major  U.S. 
bank  holding  companies,  most  of  which 
is  cumulative,  is  generally  consistent 
with  the  limitation.  Moreover,  amounts 
of  perpetual  preferred  stock  in  excess  of 
the  Tier  1  limit  can  be  included  in  Tier  2 
without  any  sublimits  within  that  tier. 
This  treatment  recognizes  the  value  of 
perpetual  preferred  stock  in  a  bank 
holding  company's  capital  structure  and 
provides  flexibility  to  holding 
companies  in  raising  additional  capital. 
At  the  same  time,  it  establishes 
provisions  that  limit  the  substitution  of 
preferred  for  common  stock  and  protects 
the  integrity  of  the  holding  company's 
common  equity  capital  base. 

Paralleling  the  policy  for  banks  (see 
Section  n  (A)),  the  policy  for  bank 
holding  companies  disallows  auction 
rate  perpetual  preferred  stock  (including 
so-called  "Dutch  auction"  preferred 
stock) — ^whether  cumulative  or 
noncumulative — from  Tier  1.  The  Board 
has  determined  that  certain  unique 
features  of  auction  rate  preferred  stock 
do  not  allow  it  to  fulfill  adequately  the 
supervisory  purpose  of  Tier  1  capital, 
and  hence  must  be  exduded  from 
treatment  as  a  core  capital  element. 

Auction-rate  preferred  stock  refers  to 
those  types  of  preferred  stock  (including 
money  maricet  and  remarketable 
preferred)  where  the  dividend  is  reset 
periodically  based  to  some  degree  upon 
the  banking  organization's  current  credit 
rating.  A  number  of  supervisory 
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concerns  •ten  frooi  this  type  of 
inamioMiit.  If  •ufflci«nt  bujfara  are  not 
interMlad  in  hokUna  Um  stock  at  th* 
maximum  ralo  at  whldi  It  caa  ba 
ofTarad.  tha  auctkm  is  said  to  hava 
failed.  This,  in  itsalf.  can  raise  queetioas 
about  the  issuer's  financial  standing  and 
sub|ect  the  issuer  to  pressure  from 
unhappy  or  unwilling  Investors  to 
repurehase  the  outstanding  stock.  In 
sddition.  the  very  fact  that  die  oceferTod 
stock  dividend  yield  can  riae  «nien  a 
banking  organisation's  financial 
condition  or  credit  rating  is  detertoratiag 
can  exacerfoete  the  institution's  flnandal 
difficulties.  In  light  of  dteae 
considerations,  the  Board  believas  UmI 
the  auction  rate  features  of  sack 
preferred  shares  render  then 
inconsistent  with  the  notion  of  TIarl 
instrumento  as  the  highest  quality  fona 
of  capital.  Auction-rate  peipetaal 
preferred  slock  continues  to  qaali^  as 
an  element  of  Tier  2  capital 

2.  Goodwill 

Tha  Board's  March  1968  proposal 
stated  that  all  good  will  carried  on  die 
balance  sheet  of  s  bank  holding 
company  would  be  deducted  from  its 
Tier  1  capital  after  December  31. 1992. 
and  that  any  goodwill  acquired  after 
March  12. 1968.  would  be  deducted 
immediately.  The  proposal  also  stated 
that  goodwill  in  existence  before  March 
12. 1968.  would  be  "grandfathered^ 
during  the  transition  period  but  would 
be  deducted  from  Tier  1  capital  after 
December  31. 1992. 

Banking  orgonisatioiu  strongly 
opposed  Uie  proposed  deduction  of  good 
will  for  several  ressons.  Flrat  they 
argued  that  good  will  has  realizable 
value.  Second,  they  stated  Uieir  beUef 
that  the  deduction  would  place  banking 
organiiations  st  a  competitive 
diaadvantage  relative  to  nonbank 
competitora  in  bidding  for  acquisitions. 
Third,  they  srgued  that  the  dednctloo 
would  hamper  the  process  of  domestic 
banking  consolidation  by  effectively 
eliminating  purchase  sccounting  as  s 
viable  method  of  consummatini  nerfers 
snd  scquisitions.  Many  rsspondants 
also  indicated  that  the  dedoctioa  of 
goodwill  is  contrary  both  to  generally 
accepted  accounting  principles  and 
existing  Board  policy.  Because  of  theee 
concerns,  several  cominenten  argued 
that  at  least  s  limited  amount  of 
goodwill  (generally.  25  peroani)  sboold 
be  allowed  in  Tier  1  capital  Thay 
viewed  this  'cap"  on  goodwtU  as 
consistent  with  die  Board's  existtng 
policy  of  doeely  SMMiltoring  aoodwlU  la 
excess  of  25  percent  of  longlbie  prloMry 
capital. 

In  the  Board's  view,  the  ancsnalnty 
often  associated  with  detenalning  the 


future  benefits  and  uaeful  lives  of 
certsin  intsngible  sssets.  especially 
goodwill,  raises  significant  suparvlsoty 
conoema.  During  periods  of  financial 
adversity  some  intangibies  may  not 
provide  die  degree  of  support  that  is 
normally  expected  from  an 
orgaaiiatioa's  assets.  In  this  regard, 
goodwill — which  represents  the  exoaas 
of  the  purchaae  price  over  the  fair 
market  vahie  of  tangible,  as  well  as 
identifiable  intangible,  assets  acquired 
in  a  purchase  sccounting  transaction — 
in  particular  raises  concerns.  As 
indicated  sbove.  die  Board's  proposal 
will  exdoda  from  capital  only  goodwill 
Purchased  mortgage  servicing  rights  and 
other  identifiable  intangibles  will  not  be 
deducted  sutomabcally  from  the  capital 
base  under  die  reviaad  Basle  Accord  as 
they  woold  have  been  under  eariier  riak- 
based  capital  proposals. 

Since  good  adll  represents  the 
capitahxation  of  anticipated  hitnre 
earnings  over  and  above  what  is  implied 
by  the  fair  market  value  of  tangible  and 
identiflable  intangible  assets  acquired, 
die  Board  is  of  die  view  diat  its  evenhial 
exdusion  from  capital  does  not  seem 
unreaaonable.  If  the  expected  superior 
future  earnings  materialize,  they  will  be 
taken  into  retained  earnings  snd  thereby 
reflected  in  capital  Supervisory 
experience  suggests  that  when 
orgaaiiatlons  sre  under  serious 
fLaandal  strain  snd  need  to  draw  upon 
dielr  capital  base,  goodwill  is  not 
generally  a  source  of  financial  strength. 

Accoidlngly.  the  Board  has 
determined  to  adhere  to  its  March 
proposal  to  grandfather  existing 
goodwill  for  die  transidoo  period,  but  to 
deduct  all  new  goodwill — and.  after 
1992.  o// goodwill— from  a  holding 
company's  Tier  1  capital  While  this 
represents  s  departure  from  the  initial 
capital  guidelines  promulgated  by  the 
Board  In  1965.  it  Is  generally  consistent 
with  die  Basle  f^aiaework  and  the 
approach  the  Board  has  been  employing 
in  acting  on  major  bank  hdding 
company  acquiritlons.  in  this 
connection,  tha  Board  will  retain  its 
axistliit  policy  diat  orflanfatatioiM 
undeitakiiig  significant  aiipaiistoB. 
either  throng  internal  powth  or 
acquisitions,  are  expected  to  have 
strong  capital  positions  substantially 
above  minimum  levels  without 
significant  reliance  on  intangibles, 
pertlcuiarty  goodwill 

S.  Investments  in  Designatad 
Subaldloriee 

The  Board's  application  of  a  risk- 
bosad  capital  awaaan  to  bank  holding 
companies  is  intended  to  sccoraniodate 
functional  regulation  and  the  expansion 
of  holding  company  powers.  To 


accomplish  this  obfective.  as  indicated 
in  the  March  1968  propoeal.  the 
guidelines  allow  the  Board  to  deduct 
investments  in  certain  subsidiaries  from 
the  parent  organization's  capital  and  to 
exclude  the  assets  of  these  subsidiaries 
from  the  parent's  consolidated  assets. 
provided  that  strong  firewalls,  adequate 
nonbank  capital  and  any  other 
protections  the  Board  deems  necessary 
are  flret  put  in  place  to  safeguard 
affiliated  banks.  This  exclusion  is 
designed  to  ensure  that  the  parent  bank 
holding  company  maintains  a  level  of 
capital  exclusive  of  the  resources 
invested  in  such  subsidiaries,  that  Is 
suffideot  to  support  its  Ytank  and  other 
nonbank  subsidiaries. 

Accordingly,  the  risk-based  capital 
guidelines  for  bank  holding  companies 
spedflcally  allow  for  the  exclusion  of 
the  parent's  investments  in.  and  the 
assets  of.  designated  subsidiaries  frtMn 
the  calculation  of  the  holding  company's 
capital  ratio.  For  this  purpose,  aggregate 
capital  investments  (that  is.  the  sum  of 
any  equity  or  debt  capital  investments 
and  other  instruments  that  are  deemed 
to  be  capital)  in  these  subsidiaries  will 
be  deducted  from  the  parent  banking 
organization's  total  capital  components. 
Advances  (that  is.  loans,  extensions  of 
credit  guarantees,  commitments,  or  any 
other  forms  of  credit  exposure)  to  such 
subsidiaries  that  are  not  deemed  to  be 
capital  will  generally  not  be  deducted 
from  capital  Rather,  such  investments 
will  noimally  be  included  in  the  parent 
banking  organization's  consolidated 
aaaets  snd  assigned  to  the  106  percent 
risk  category,  unless  such  obligations 
are  backed  by  recopiized  collateral  or 
guarantees,  in  which  case  they  will  be 
ass^ned  to  the  risk  category  appropriate 
to  such  collateral  or  guarantees.  These 
other  extensions  of  credit  may,  however, 
be  deducted  from  the  parent's  capital  it 
in  the  iudgment  of  the  Federal  Reserve, 
the  risks  atemming  from  such  advances 
are  comparable  to  the  risks  associated 
with  capital  investments,  or  if  the 
advances  involve  other  risk  factors  that 
warrant  such  an  adinstment  to  capital 
for  supervisory  purposes.  These  other 
bctors  could  inchide.  for  example,  the 
abeence  of  collateral  support  for  these 
advances.  In  sssessing  the  overall 
capital  adequacy  of  a  banking 
orgsnisatioa.  the  Board  will  as  noted 
alwve.  also  consider  the  fuUy 
coosoUdatad  capital  poaittoa  of  dw 
organization. 

in  general  when  investments  in 
subskbary  are  dadactad  from  s  parent 
banking  organisatioa's  capital  the 
subsidiary's  assets  will  elso  be  excluded 
from  the  sssets  of  the  parent  banking 
organization  in  order  to  assess  the 


letter's  capital  adequacy.  If  the 
subsidiary's  assets  are  consolidated 
with  the  parent  banking  organization  for 
financial  reporting  purposes,  this 
adjustment  will  involve  excluding  the 
subsidiary's  assets  on  a  line-by-line 
basis  from  the  consolidated  parent 
organization's  assets.  The  parent 
banking  organization's  capital  ratio  will 
then  be  calculated  on  a  consolidated 
basis  with  the  exception  that  the  assets 
of  the  excluded  subsidiary  will  not  be 
consolidated  with  the  remainder  of  the 
parent  banking  organization. 

The  Board  has  considered  the  most 
eqtdtable  way  in  %vhidi  to  implement 
diese  deductions  within  die  context  of 
the  revised  Basle  Accord.  That  Accord 
states  ^t  the  "deduction  for  such 
investments  will  be  made  against  the 
total  capital  base."  The  Boud 
recognizes  that  several  formulae  could 
be  devised  whidi  would  be  consistent 
with  diis  provision.  The  Board  has 
determined,  at  least  as  an  initial  matter 
and  as  a  geiieral  approach,  that  the  most 
equitable  method  for  implementing  such 
deductions  is  to  deduct  one-half  (50 
percent)  of  the  aggregate  amount  of 
deductible  investments  from  the  parent 
banking  organization's  Tier  1  capital 
and  one-half  (50  percent)  from  the 
parmt's  Tier  2  capital.  However,  the 
Federal  Reserve  may,  on  a  case-by-case 
basis,  deduct  a  proportionately  greater 
amount  from  Her  1  if  the  risks 
associated  with  the  subsidiary  so 
warrant  If  the  amount  deductible  from 
Tier  2  capital  exceeds  actual  Tier  2 
capital  die  excess  would  be  deducted 
from  Tier  1  capital  Bank  holding 
companies'  risk-based  capital  ratios,  net 
of  these  deductions,  must  exceed  the 
minimum  standards  set  fordi  above. 

This  method  for  deducting  capital 
investments  is  generally  consistent  with 
the  Basle  Accord's  instruction  to  deduct 
such  investments  from  total  capital  as 
well  as  with  the  structure  of  die  overall 
capital  framework,  which  permits  equal 
amounts  of  Tier  1  and  Tier  2  capital. 
Nonetheless,  the  Board  will  examine  the 
utilization  of  this  general  approach  over 
time  as  it  is  implemented  by  bank 
holding  campanies,  and  is  prepared  to 
reassess  this  method  should 
circumstances  so  warrant 

C  Exemption  for  Small  Bank  Holding 
Campanies 

The  Board's  March  1968  proposal 
hidicated  diat  bank  holding  companies 
with  less  than  tlSO  million  in 
consolidated  assets  would^nerally  be 
exempt  from  the  calculation  and 
analysis  of  risk-based  ratios  on  a 
consolidated  holding  company  basis 
under  the  same  terms  and  conditions  as 
provided  in  the  Board's  existing  primary 


and  total  capital  leverage-based 
guidelines.  That  is.  to  qualify  for  the 
exemption,  such  companies  may  not  be 
engaged  in  nonbank  activities  involving 
si^iificant  leverage  or  have  significant 
amounts  of  debt  outstanding  to  memben 
of  the  general  public  In  such  instances, 
the  leverage  capital  requirements  would 
apply  only  to  the  subsidiary  banks, 
whidi  are  required  to  maintain  a  total 
capital-to-total  assets  ratio  of  7  percent 

Two  trade  organizations  representing 
smallo'  institutions  argued  that  the  asset 
size  threshold  for  purposes  of  this 
exemption  shoidd  be  raised  to  $500 
million,  in  order  to  reflect  the  effect  of 
inflation  on  bank  asset  growth  since  the 
Board  initially  adopted  the  small  bank 
holding  company  exemption. 

The  Board  adopted  its  liberalized 
policy  for  assessing  financial  factors  in 
small  one-bank  holding  companies  in 
March  1960  in  order  to  facilitate  die 
transfer  of  ownership  in  small  banks.  In 
pertinent  part,  this  policy  allows  an 
applicant  involved  in  the  formation  of  a 
small  bank  holding  company  (total 
assets  of  $150  million  or  less)  to  borrow 
up  to  75  percent  of  the  purchase  price  of 
the  bank  being  acquired  provided  the 
applicant  satisfies  certain  other 
requirements.  When  the  Board  adopted 
its  leverage-based  capital  guidlines  in 
December  1961.  it  decided  to  continue 
this  policy  and  specifically  exempted 
bank  holding  conqianies  with 
consolidated  assets  of  $150  million  or 
less  from  meeting  the  minimum  capital 
guidelines  on  a  consolidated  basis.  If 
such  companies  were  to  be 
consolidated,  a  significant  number  could 
have  very  low  capital  ratios  due  to  the 
amount  of  leverage  at  the  parent  level 

The  Board  believes  that  raising  the 
$150  million  threshold  would  run 
counter  to  a  basic  objective  of  both  the 
leverage  and  the  risk-based  capital 
guidelines,  which  is  to  encourage 
consolidated  banking  organizations  to 
strengthen  their  capital  positions.  That 
is.  if  this  threshold  were  raised,  a  larger 
number  of  comptmies  would  be  able  to 
utilize  the  small  bank  holding  company 
liberalized  debt  guidelines  to  borrow 
against  the  equity  of  their  subsidiary 
banks.  This  could  put  significant 
pressure  on  bank  subsictiaries  to 
increase  their  dividends  to  service 
parent  company  borrowings,  and,  in  the 
absense  of  consolidated  capital  ratios, 
could  materially  reduce  the  holding 
companies'  consolidated  capital  bases. 
Accordingly,  consistent  with  the  existing 
leverage-based  capital  guidelines,  the 
risk-based  guidelines  retain  the  $150 
million  cutoff. 


VL  Regulatocy  Flexibility  Act  Analysis 

The  Federal  Reserve  Board  certifies 
that  adoption  of  these  guidelines  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities,  in  this  case  small 
banking  organizations,  in  accord  with 
the  spirit  and  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
While  all  commercial  banking 
organizations  would  presumably  be 
required  to  make  some  revisions  to  their 
reporting  {wocedures  to  permit 
supervisory  monitoring  of  risk-based 
capital  ratios,  the  Board,  in  conjunction 
with  the  other  Federal  banking  agencies, 
intends  to  adopt  after  an  opportunity 
for  public  comment  reporting 
procedures  designed  to  lessen  the 
burden  on  small  institutions.  In  addition, 
these  guidelines  would  generally  not 
apply  to  bank  holding  companies  with 
consoUdated  assets  less  than  $150 
million. 

The  guidelines  are  designed  primarily 
to  take  account  of  those  practices,  such 
as  the  increased  use  of  off-balance  sheet 
risk  and  the  decline  in  the  holdings  of 
low-risk,  liquid  assets,  which  have  been 
engaged  in  primarily  by  certain  larger 
banldng  organizations.  Moreover,  rather 
dian  requiring  all  banking  organizations 
to  raise  additional  capital  the  guidelines 
are  directed  at  institutions  whose 
capital  positions  are  less  than  fiilly 
adequate  in  relation  to  their  risk 
profiles.  ,   . 

List  of  Subjects      ~~ 

12  CFR  Part  206 

Banks.  Banking.  Capital  adequacy. 
Federal  Reserve  System.  Reporting  and 
recordkeeping  requirements.  State 
member  banks. 

12CFRPart225 

Banks.  Banking,  Capital  adequacy. 
Federal  Reserve  System.  Holding 
companies.  Reporting  and  recordkeeping 
requirements.  State  member  banks. 

For  the  reasons  set  out  in  this  notice, 
and  punuant  to  the  Board's  authority 
under  section  5(b)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C  1844(b)). 
and  section  910  of  the  International 
Lending  Supervision  Act  of  1963  (12 
U.S.C  3906),  die  Board  amends  12  CFR 
Parts  208  and  225  as  follows: 


PART  20S-IIEMBERSHIP  OF  STATE 
BANKING  mSimrnONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  Part  208 
continues  to  read  as  follows: 

Authority:  12  U.SX1 248. 321-038.  486. 1814. 
3907. 3908,  and  15  U.S.C  781(i). 
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I  Th*  Bowd  r«viM«  I  «».19  of  Put 
208  to  rood  m  fbUowK 


Th*  •taadards  and  fuldcUiiM  by 
which  Hm  capital  adw)u«cy  of  stata 
oMmbar  bonka  wtU  ba  avaloatad  by  tha 
Board  af*  tat  forth  In  Appandix  A  to 
Part  208  for  rlak-baaad  capital  purpoaaa. 
and  in  Appandix  B  to  tha  BoanTa 
RagulaUoo  Y.  12  CFK  Part  22S.  with 
raapact  to  tha  radoa  relatint  capital  to 
total  aaaata. 

S.  Tha  Board  adds  an  Appandix  A  to 
Part  208  to  raad  aa  aat  forth  balow. 


AmNUZ  A  TO  PAm88:  Capital 


TIm  Board  of  Covaraofs  of  Iha  Padard 
Rmotv*  8yMn  haaadoptad  a  riak-baaad 

tha  capital  adaMMy  af  aula  I 
Tha  prtodpal  oMactivaa  of  Ihia  I 
to:  (U  Maka  rapiiatory  capital  n  . 
mora  iaaattivo  to  dillataaoaa  In  rtak  profllaa 
aaof^ iMnka:  (U)  factor off-balaaooahaat 
axpoavraa  tnto  tha  aaaaaHMOt  of  capital 
■dwiaacy:  (111)  mtnhwlaa  dWaoaatlvaa  to 
holdk«  Uqald.  low-flak  aaaata:  aad  [M 
achiaw  paator  i  uaililiiiri  to  tha  aoakattoa 
of  tha  oapitol  aitoqaary  of  Btolor  baaka 


Tha  riak-baaad  capital  l 
both  a  daflnltlaa  of  capHal  and  a  fraaawoik 
for  caiciilatli«  walghtad  riak  aaaato  by 
•Milling  aaaata  and  oH-balai 
to  broad  riak  catatortaa.  A  bar*'*  i 
capital  ratio  la  cakulalod  by  dlvidlai  Ita 
quallfyii^  capital  (tha  niuaaralor  of  tta  ratio) 
by  lu  w^lad  riak  aaaata  (tha 
danooilnator).*  Tha  daflaltlaa  of  qualifying 
capital  la  oulllnad  balow  to  aocttoa  a  and  dw 
prooadaraa  far  catealatlaj  wal|plao  naa 
aaaata  ara  dfacaaaad  to  Bacttoa  10. 
Attachawat  1  Uluatratoa  a  Mapfa  cakafaWoii 
of  watohtad  riak  aaaata  and  tha  riak-baaad 
capltalratto. 

Tha  riak-baaad  capital  guldaltoai  alao 
••tabliak  a  achadula  far  achlavtag  a  minlmttai 
•uparvtoory  ataadard  far  dw  ratio  of 
quallfyliv  capital  to  waliktod  riak  at 


AppaidtK  i  to  ftt«  >■  if 
ll«tiaattan  T.  U  CTB  Ntt  as. 

n I    nil  li   I'  I  "I  '-'Y'T 

■am  iiiiiiiiiii 


r«Uaa.WhMi 

bawd  oa  aramgi  Maaaaa  way  I 

oaa( 


ihaiaanba 


lapplytoaliMa 

■tod  I 
aratobai 

■iinai*la)aj>  prooaaa  aa  wallaa  to  I 
of  appUcattona  actod  apoa  by  dw  Padaral 
Biiarra  Thaa.  to  coaaldaring  aa  appUcatlaa 
Wad  by  a  atoto  aaabar  bank,  dw  PMfaral 
Kaaarva  win  toka  toto  aceaaal  tha  baak-a 
riak-baaad  capital  fatten  tha  laaaaaafatoMaa 
of  Ito  capital  pfaM.  and  tha  dapaa  af 


tha  talariffl  and  flnal  riak-baaad  capital 
atandanla. 

Tha  rtA-baaad  capital  ratto  fecaaaa 
principally  ca  broad  catatortaa  afaadMriak. 

LSofftiliannhaailtontotoriakcatoeoiiaa 
doaa  tooorparato  aloMnto  of  tr«afar  riak.  aa 
waU  aa  Maritod  taMtaMM  of  totoraat  rato  aad 
■■fkat  riak.  Tha  riak-baaad  ratto  doaa  not 
howavar.  toaerporato  othar  fectora  that  can 
afbet  a  bank'a  I 
factoral 


bank'a  capital  I 

•IfnlAcaady  kaa  oanchtotoM  that  tol^hi  ba 
drawn  aofa^  bam  tha  laaal  af  Ma  riak-l 
capital  ratto. 
nMftok-ba 
oiiiuaHan  ladaa  of  capttaT  to  walihtod  riik 
.  hi  Ui^  of  tha  coaakfarattoaa  M 

■  Ito 


aatwaaf  I 

Baidta  that  do  aat  awat  tha  i 

baaad  atandard.  or  dtot  ara  < 

maaidaradtobatoa«fai|watolyeapHaMaad. 

I  to  dw  Padaral  Raaarva  far 
idaqaato  lavala  of  capital  withto  a 
)  parted  af  tltoa. 
Tha  Board  will  ■onltor  dw  linplamantotloB 
and  afhct  of  thaaa  fBldaltoaa  to  ralatlaa  to 
dowaadc  and  tolaraatloaal  daialopraaata  to 
tha  baakli«  todoatry.  Whan  iiaoaaaara  and 
approprtato^  tna  Board  will  ooatoaar  toa  aaaa 
to  BMMhfy  dw  fBldaltoaa  to  Ughi  of  aqr 


atgnificani  chaafia  to  tha  aoaKny.  Bnaadal 
aarkata.  baaktog  paadtaaa.  or  athar  ratawaal 

a.  DtfiniUam  afQaaUfyiiit  Capital  for  Urn 

A  badi^  qaahtrtng  latal  capital  oanatoto  of 
two  typaa  of  capital  ootopaaHtK 'cora 
capltol  iliMy'i"  (LiintililagTtotI  capital) 

(coa^KlaliV  Ttor  X  capital).  Ihaaa  capital 


and 


ofTlarlorTlorS 
■ay  ooloontata 

or 


in. 

ToaaaU^aaan 
capital  a  capital 
or  ba  covorad  by  any 

roatrictlona  that  ara 
and  aoond 

••f'P 
capital  InalnnHato  bafva  alatod  toatarlty 
codd  havo  a  aipiifioaBi  iaipaot  on  a  baak'a 
ovaral  capital  atradara.  CBaaiqawrty.  a 


aqalty  or  olhar 


with  tha  F^dard  I 

any  aqatty  or  dabi  capital  taatraaMnt  (prior  to 

■atartty)  If  anch  radanptian  oodd  hava  a 

mataridaffact  on  ttto  laird  arcoaiyoaltkiBcf 

dw  tastitodon'a  capitd  baaa.* 

A  Tha  Cotopoaants  of  Quallfyiag  Capitd 

i.  Con  capHalakmmtt  (Tim- 1  capital). 
-nw  TIar  1  caapoaonl  af  a  bank'a  qaalifying 
capitd  toMl  rapraaoni  at  laaal  M  pareant  of 
qMU^rtog  told  oapHd  and  Bay  conalat  of  tha 
falhtorina  Mtona  that  ara  dafinad  aa  cora 
capltdalatoanta- 

(I)  riiMniiin  atockhoMara'  oqdty. 

(U)  QaaU^rlag  aoocaaralathro  patpatad 
prafanad  atack  Ondadlng  ralalad  avpfaa). 

(lU)  Mtoarlty  tolaraal  to  dw  aqdty  aocoanto 
ofmuauMdaladadialdtortoa. 

TIar  1  capitd  la  ganaralty  dafinad  aa  tha 
aum  of  dw  oora  capitd  daaaato  faaa 
goodwilL*  (Sao  aacttaa  H  (^  bdow  far  a 
MM*  dataiad  dtoeaadan  af  tha  traataant  of 
aoodwilL  hMhahag  aa  axpianatlon  of  cartato 

a.  CSoauBon  BtodJioUan' agmity.  Commnn 
alocfchddan'  aqdty  todadaa:  pntotonn  atodc 
ralalad  aarpkM:  and  ratalaad  < 
Including  capitd  raaanraa  and 
for  tha  caaHdadva  afbel  of  fai 
.aatofanyl 

lalock 
rdato.lkat 
latdtoapHoaoftha 
,  and  that  haa  ao 
ilhdwitti 

iofdwliaaa.biL 
alock  win  qaaUfy  far  Indaaian  to  capitd  ody 
If  it  oaa  abaorb  laoaao  whOa  tha  toaaar 
oparalaa  aa  a  fdng  coaoam  (a  hmdamantd 


Ttar 
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charaotoriatlcaf  aqpiUv  capllai)an(/<aly  i£ 
tt»liaa»haathaatflBtyanifliiga[iyifln 
dafar  or  alhninato  prannad  dMduda. 

Tnaanly  toraor  parpaliiaf  ptawiradaloct 
that  atata  aaaibar  haala  may  oooaidK  aa  aa 
oMnanf  of  Har  1  capflu  ii  nonranwilattta 
paipatad  BfannaK  tMMrthagaRMhna 
aUow  far  tta  todaalon  of  iiuiiiaatohlf  la 
cktaTtartfrfa 
tanpiiifnij  itoai^ 


a.  ^ffaawafa  far  iaaa  gad  ioMa  ffiaiai 
AMowancea  far  laan  and  laaaa  faaaaaaaa- 


kfantOadl 

1  tianoftiaD  pariodL  tha  I 
capitd  gnidel&Ma  provide  lor  I 
aawant  oi  thia  alfawaaca  Aat  awy  ba~ 
indudad  in  an  iaatitation  a  told  capitaL 
hiitidl^.  M  fa  anitaBitod.  Hawavor.  by  yaaiw 
end  neOL  Ite  awHttt  orOn  dtowanca  far 
loan  and  faaaahwaaa  that  wHIqaall^aa 
capltol  wB  ba  Baiaad  to  U  pcnent  of  an 
inrlfrnttnn'ii  waJiMail  ifii  aaaiili  ilj  Ih  rial 
of  die  tnnailiatt  period,  tk  aaoaitf  of  tha 
allowanea  qaali^riaKfor  todnafan  hi  TIar  Z 
capitd  atoy  not  exceed  12S  pataent  af 


kto1Iai2GapitoL 
tmagmOynrrmniltaf 
.Itfaafamanlfa 
IhiTlarl 

it  rapnoontt  aqp«|  Aat  la  frady  aaaSabfe  to 
abaorhfaaaaato 
WUtonaraabiKriaan 
wHfahillvlbMhB  an 
dnarHy  totoiad 

di  liifBi  fiiaaan 


TlerlcapltolarHiliiUBld.hu 

an  axoaadaa  nBMaaanpnfatoadaladi 

widdnllorl. 

cqpirto/Xiha  Tfar  1 


■tolafaBiantr^niir^ 


b.  ^tptlUHu  pnfutatf ^ock.  Peipetnaf 
preferred  Block,  as  naiad  above,  is  defined  aa 
prefeiied  etodi  Ihet  has  no  Batmfiy  dale, 
thet  caoaotbe  ndBBBwdet  the  cptfon  oflhe 
hoMer.  end  that  has  ao  adtorprovisiaas  thai 
Witt  reqan  firfara  radnplian  ofthe  fasae. 
Sncfa  toslranento  en  ehgible  far  fadosMn  in 
TfarZ  cepitd  withoat  fait" 

c  HybndcafHafuutiiunmtt  (aid 
wmBBttryooBvtutiblfd^btsecuiitit'i. 
iiyurwrciyiiai  inannBwnwiiBJWto 
Inatntonnto  that  aiv  eeeentnUy  pennanent  fa 
natara  and  thd  have  oartoai  charadaristica 

inaybeindaidBdtalfarZwithontiiantThe 
penerd  cntaria  hyMd  ospital  instnnienta 
naet  aweCtoofder  toqaeafyrarinchnfaahi 
TierZ capitd  ara  nstou  befawr 


aant  ef  Tier  X  capitd  that 
linabaak's« 
I  to  m  aaioaat  d  Ttor  1 


oiaGHMea  pooaajr.  laay  aw 

qiMlity 

iMtocMad 

Ibynanaaii's 
rihriaaadnMnw  aw 
oowtowik  ladw  gnwnft 
principlM(GAM)aadla 
practKx.  Ihaat  Igpaad 
fortuta 

»llliriiiiaiMl 
tkathawl 

Saciiaa9aH(a]arikl 
BuptnriiieB  Ad  of  MSLIZ  VS.C.  3SSIUL  Maintt 


capitd  {aat  of  tPadwilQ. 
•nadstosntoef 

:  detail  bdow* 


itiadtoha 


loMHJButr— ddwi 
iBdwladtoTiwZcapilaLaawallaai 
traaafw  rkk  Naaraea.6Mt  te  MB  oCpaaa 
wr  iglilwt  lilt  aawft  lit  aw  Ihii  iwahiinia  I  imb 
OI  waeDmr  niB  asMW  B  GOWfWDng  we 
danoodnator  of  tht  litk-baMd  capital  ratio. 

' '  LoBg-tww  piafarrad  atock  with  an  origiaal 
aiatwity  of  ID  yaan  oc  I 
■wpla^wm  ilan  ipalifj  totfcia* 

I  oTItar  2.  H  Ika  WdW  of  Mck  M I 
tten«aBlhai 


(DTha 

pad-up;  end 


t  be  evauabfa  to 
rwfane  thennKris 
•  CTe™ 

sttbofdtaatod  debt  wnahf  nor  Beet  dtis 
requiraaMOL]  To  satisfy  this  raquirament.  the 
Instfotoent  nast  convert  to  common  or 
perpetad  prefaired  stock  in  the  event  diat  the 
aoanuifated  beeas  exGeed  the  aam  of  the 
ratainad  aBTDinpi  and  capitd  ■'^i"« 
accoonto  of  tha  iasaer. 

(4)  The  inatniBent  must  pnnride  the  < 
fnr  ths  issnsr  tn  rfafar  intsrsst  pajiMiUs  if  (d 
TTiei 


(041 
dividends  en< 

Mandatory  t 
thefaatoaft 
the< 

Appendix  B.alaa< 
lefltarXi 
that  appendix.  I 
issued  prior  tohfay  15k  UK aleaqBBta^  far 
indusica  in  Tier  2. 

d.  Subordinated  debt  and  inlennediaie- 
term  tnefa  ltd  ttocL  The  aggregste  araaunt 
of iena  aubort&nated  debt  (exduding 
mandatory  oonaertibie  debt)  end 
tatenne«fiate-tenn  preferred  slock  that  Bay 
be  treated  aa  iwpplnBantnry  raytial  ialiwif  d 
to  SO  pesBent  of  Tier  1  capitd  (oM  d 
goodwill  Aatoanto  to  mrrsaad  I 
may  be  IBB 

ratio  calcuialian.«dl  be  I 
in  the  oworaH  aaaaasaBnt  d  a  baak'a  I 
and  finanrid  < 

Subordineted  debt  and  int 
preferred  stack  i 

ilydallaaatfiw 
yean  to  qaahfy  aa  BBppfaaseatoqr  capitoL  (K 


instrument  prior  to  the  original  atoted 
maturity,  maturi^  arould  be  drfinad.  far  riak- 
baaed  capitd  pBrpoaea.  aa  tha  I 
possibiadatoant 


onwliididH 
the  iMoiitg  bank. 


inatromenl  aaBt  be  msecwed  and  must 
clearly  etato  OB  Bs  face  that  it  ia  not  a  depoait 
and  ia  not  inaased  by  a  Federd  agency.  To 
qualify  aa  capitd  to  banksk  dafal  Baal  ba 
subonhnatod  toganBd  cnditosa  aad  cfatoto 
of  depaaHsBsi  CansiBtont  wito  ( 
regufatoryieqdratoeaCK  if  a  I 
iiaBK  wnnea  to  redeem  subordinated  debt  * 

bdore  the  stated  mettmty.  it  must  receive 
iniar  appnwd  d  the  Ftelerd  I 

e.  fTtsawMif  ofaupf 
instruments.  As  a  limited-life  capital 
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HI  apptoKlMa  ■ulvrity  It  I 
uka  on  dfwclftettoofa  ilMitt-i 
obUaaten.  For  tiila  tmaaam.  tk*  oatatandtn« 
UMMil  of  lonB  Mbofdtaalad  dob*  and  any 
loot-  w  lalwiiHiH  Itffc  or  lor 
•lodi  oMitMo  for  ladMteB  la  Tlor  X  Is 
radMOod  or  dtocomrtod.  m  iImm  laamaMals 
•ppnMGk  oMtarily:  oa»-IUth  of  Iko  orlglad 
•■MMal.  looo  any  rMteaptioaa.  la  oxeiMdod 
oodi  yoor  dnrlof  Iho  iMduBMiia  taal  Aw* 


or  rtvoluallon  for  coplul  pwpoooo  of  i 
cairytns  volaoa  to  rmoct  cumal  aafkal 
voImo.  In  dM  Unilod  SUIoo.  baaka  for  dw 


Moal  pari  feUow  GAAP  wkan  pnpaitaf  UmIt 
tlaaadal  alalaaaala.  and  GAAP  faaaraUy 


doaa  not  paraUt  tka  aaa  of  oMrkat-valua 
aoooMnUi«.  For  Uito  and  olkor  raaaoaa.  tka 
Padarai  baakiai  afinrlii  pnwally  hava  not 
Inckidad  anraaUiad  aaaat  valnaa  la  capUal 
ratio  calcvladona.  althomh  tkoy  kava  loas 
lakan  Mick  vakiao  Into  account  aa  a  aaBanito 
factor  la  aaaaaaiag  tka  ovomll  Wnandal 
•trangtkofabank. 

Conilalaat  wHk  loM-aUnding  tuparviaory 
practlca.  tka  axooaa  of  aarkat  valnaa  ovar 
book  vahiaa  far  aaaata  kald  by  atala  aMabar 
banka  will  fanaraUy  aot  ba  racopyMd  In 
•applaaHBtaiy  oapllal  or  kilha  oaienlatloa  of 
dM  fWi-baood  capital  lalla  llownai.  all 
baaka  «•  aaeoafagad  to  r 
a(|«iivalaat  or  praalM 
ravaluatioa  waarvai.  Sack  vakMa  will  ba 
lakan  Into  aoooant  aa  additional 


conaldarationa  In  aaaaaaina  ovarall  capital 
atraaatk  ""i  flaaaclal  condition. 

a  DaductkMM  litMa  C^tal  and  Otkar 


Cartain  aaaata  art 
capital  for  tka  poipoaa  of  cakaladaa  Iha  rta 
baaad  capital  ratto.**  Tkaaa  aaaata  utckida: 

(i|  GoodwlU— dadadad  froai  tka  ram  of 
con  capital  alainanta. 

f  U)  bnraaHMnta  In  banking  and  Unaaet 
aabaidlariaa  dwi  an  not  oanaoUdalad  far 

ttCCOSlltlBfl  Of  SUDO^ftoOfy  pWOOOOS  MIQt  01 

CO— by-caoo  booto.  iniMfonto  tn  odMr 
1  ottboidAoffioo  or  oooociolod 
)  at  tka  diaorotloa  of  tka  ^iMiaral 
I  froa  total  capital 


(IU|  Radpncal  koUii«i  of  capital 
Inatnimanta  of  hanklm  ofpanliathwi 
dadactad  from  total  capital  coaiponanli 

1.  Coe^mill  amd  odm  imtangik 
».GooiMU.  Goodwin  tamMmi^tkt 


•a 

Nr  aaaapia.  oaMam 

SUI 

MMlaafaaM 

laalr 

H^lAHte  Ikttl  BBHai  af  1 

^^ 

datMOpanaaiaflka 

widi 

afaaM 

SIbmi^k 

oalal 

waatafi  ikn( 

■Maaafiawlallva* 

mUTm 

paraaiaf 
MawtaMaaf 

)lofaarj«a(K«pan 

■alefo 

1  of  two  to  iWoo 

yaarK  a  poNanl  of  aaMi 

•  tohN 

ivaaacaadP 

para 

aoaiiM 
iyaw.» 

wMk  a  raaalBk«  aalatlir  af  laa  Ikaa  ana  yaw  af» 


kaalWl 


Iba  aaaanlar  of  Ika  laUe  ara  I 
at*ai 


tkal  rapraaanta  tka  iKcaaa  of  tka  parckaia 
prioa  ovar  tka  fair  aarkat  vabw  of 
MaadfUbla  Maata  aoqakad  laaa  UabilMaa 

dw  parckaaa  MMthod  of  aoooaotlas.  Stato 
aaabar  badu  ■Maraliy  kava  not  I 
allowad  to  iBGkHia  fDodwill  to  I 
capital  aidar  cam 

Conolataat  witk  dda  policy,  all  aoddwtU  in 
•tato  aiabir  baidu  will  ba  dadactad  (roa 
TIarl  capital  >« 

b.  OtAar  iiMai«/M»  opaaCi.  11m  FidamI 
Raaarvo  la  not  pmaoain^  aa  a  aHttor  of 
fmaral  poikw.  to  dadact  aatoaaWcally  any 
odMrkitaa^li  aaaata  fcoadMcapitol  of 
alate  BMabar  baaka.  Hm  PMaral  maarva. 
bowavif.  win  oonMnna  to  nnnltar  cloaaly  tka 
loval  aad  qaallty  of  otkar  IntongtbIa  I 


tto 
and  ovarall 


CanaraUy.  baaka  Aonid  rtviaw  aU 
Inlai^lbfa  aaaata  at  iaaat  qnartariy 


dM 
Ityof 


if 
in 


Ia    ■  ilili>liiM     In  £t^4mm  ftM 

B  aawnoBi  a  onMrn 
banking  practlca.  an 

yahiaa  daring 


valaaof 


loa  partoda  far  kitaagibla 
win  raviaw  tka  cafiytaig 


approprlataaaaa  of 
totai^blaaaaatakia 
oakalatlaa.  la 
iwiU 


aatvoOaafta 

paiUcttlar 
aeaaital 
lavamattoaa. 

of  nclors. 


(1)  71m  rababibty  and  pradk^abiUty  of  aajr 


of  caitolBty  llMt  can  ba  acUavad  a 
datarmining  dM  aaaet'a  uaaM 


ofaaactivaandbqaki 


(llTlMllllltMriOfM 

aarkat  lor  tJM  aaaat  aad 


(S)  TlM  faaaiblHty  of  aaMtog  tJM  aai 
froa  tka  baiOi  or  boa  dM  baft  of  ila 

wiUba 


Wbikalltolai«ibla< 
BonHorad.  faitaa^Ji  a 
foodwiU)  to  axoaaa  of  a  paroant  of  TIarl 
capital  (tahkk  la  dallaod  aat  of  goodwill)  will 
ba  Mibiact  to  partfcalarty  ckiaa  acnitiay.  bodi 
dwoa^  dM  araaiaaWnn  pro  can  and  by 
otbar  apprapriato  aMoaa.  Wbaaavnr 
nacaaaanr    to  parttoalar.  whi 
appUcadona  to  axnand  or  to  angant  In  < 
acdvitiaa  dat  ooald  ontail  aaaaual  or  I 
tkaa  Boraal  rtaka    tka  Board  will  on  a  ( 

of  an  taidMdaal  baaka  taagtbla  capital  raUoa 
(aftor  <tadatkM  all  totaaglbia  aaaata). 
togatkar  wMk  Ika  faalHy  and  vahM  of  dM 
baaka  tiaglkli  aad  tota^lbla  aaaata.  to 
I  an  ovarall  aaiaianiant  of  capital 
adaqnacy. 


Conatatant  witk  long  atanding  Board  policy, 
banks  axpariandng  anbatantial  growtb, 
whsther  Intamally  or  by  acqulaitkm.  are 
expected  to  mainlaln  strong  capital  poaitions 
•ubatantlally  above  minlmuin  eupervisofy 
levala,  witkoui  signlfkani  reliance  on 
tataagibia  aaaata. 

2.  InrmtamntM  m  certaw  Bubtidiariet.  Tha 
aggregate  amoanl  of  tovaatments  in  banking 
or  finance  wbaidiaiiaa  '*  wboae  financial 
stalaaMnta  are  not  ooaaolidatad  for 
accounting  or  bank  ragalatory  reporting 
pwn>oees  will  be  deducted  Iron  a  bank's  total 
capital  coniponenta.'*  GaneraUy.  inveatuMnta 
for  tkis  poipoae  are  deflnad  aa  equity  and 
debt  capital  iawaalaants  and  any  otker 
inatiuaaata  dMt  are  doeaad  to  be  capiul  to 
dM  partlwilar  aabaidtaty. 

Advaaoaa  (tkal  ia.  toaa.  axtanakiaa  of 
credit  gnarantoaa.  coawnttnwnta.  or  any  otkar 
fbroM  (rfcrodit  expoeure)  to  Ike  rabeidiaiy 
dMt  are  not  daaaad  to  ba  capital  will 
gMMrally  aot  ba  dadactad  froa  a  bank's 
capttaL  Ratbar.  sack  advancaa  generally  will 
ba  lachidad  to  dM  bank's  conaoUdatad  aaaeto 
and  be  aaaignad  to  dM  100  percent  riak 
catagory,  aadaea  aack  obHgattons  are  backed 
by  raoogaiaad  ooUataral  or  gaarantaaa.  to 
wklck  caae  dMy  will  be  aai^Md  to  dM  riak 
catagory  approprtoto  to  sack  coUataral  or 
gaarantaaa.  Taaaa  advaaoaa  BMy.  kowaver, 
alao  ba  dadactod  froa  dM  baak's  capital  if.  to 
I  of  tka  Padarai  Raaarva.  dM  riaka 


I  to  tka  flaka  aaaoetotod  widi 
capital  tovaataanto  or  if  tka  advancaa 
tovohra  otkar  riak  factors  tkal  warrant  aack 
an  adjuatasnt  to  capital  far  aaparviaory 
parpoaaa  Tlwat  irtber  fartrrrf  roairt  torliala. 
for  atampla.  tka  abseaca  of  collatoial 
aupport. 

Intirrtiii  k  as  tka  aaaata  of  nncoaeoUdated 
laaaca  sabaidiarias  art  not  fully 
I  to  a  baak'a  ooaaottdatod  total 
Mate  aay  ba  viewed  aa  tka 
aqaivalaBt  of  ofHMlaaoa  akaat  axpoaaraa 
since  Ike  operatioae  of  an  HDooaaolidatod 
sabaidiary  ooald  expoee  Ike  benk  to 
cooeiderable  riak.  Per  tkia  raaaon.  It  la 
ganarally  approprtoto  to  view  tka  capital 
raaoarcaa  tovaatad  to  diaaa  nnoonaobdrlad 
antitiee  as  priaMrily  supporting  tka  riaka 
inkarent  to  tkaee  off-balanca  skeat  asaets, 
aod  aot  gaaarally  available  to  Npport  riaka 
or  abaoro  laaaaa  aiaawkars  to  tba  bank. 

Tka  Padarai  ttsssrvs  aay,  on  a  caseby- 
caaa  baaia,  alao  dadact  froa  a  baak'a  capital, 
tovaataanta  to  oartato  otkar  aabaidiariaa  to 
order  to  detetnine  if  da  oonaoUdatod  bank 
I  mtoimmw  suparviaory  capital 


a  aajr  ooaipaay 
ia  which  dw  pateal 
holds  diiecdy  or  iMkracdy  MOfv  Ihaa  W 
01 BM  oetateadiag  volinf  akwwi  or  wtilch  la 
ooBtrollad  or  cape()ia  of  betas  coalrollad 


■iMtog  apMal  pakay.  Cai 
.  stols  Mabar  baaka  wig  ba 

ItoflwlcepMBlfwiiik 
beaed  capliai  paipeeea. 


to  dria  dadedioa  woeid  ba 
totoangali 
0  Qtoi  pfovioooly 
-nwraariNMalafar 


OaaaoMdalod  Raports  of 
(CaU  Report). 
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Pordi 

BMaitar  tka  leval  aad  aalart  of  sack 
tovaataants  far  todhridBal  banka  aod  oa  a 


capital! 

qu^OV  aa  Tla  1  or  Tier  Z  capOaQ '*  wiS  be 

I'at 

tbenuaseratoraf  I 

Kec^proear  noiaBvgvs^vi 
resulting  fron  faraalapi 
atrangeBMBts  m  arfBcil  two  or  aore  banking 
organizatians  aarqi.  exchaage.  or  otkexwiaa 
agaa  to  bold  aaab  otkat'a  cagitai 

^_^  ~  rwittba 

mof  MtWirftoi 


porconlofi 
>  •  See  n  CM  tart  ail  appamita  A  kr 

iMtruieals  toaHaWii  oa'HarlaadTfcrltapilal 

for  haah  helding  cxiaipaniea. 


capMalkaki 


itoi»*« 


///.  Jtocadbaas  farCtmrmting  W^tMlltiai 
Awmtt  rmd  OffSaiaaet  Sbaaf  ffeiws 

A.  PB0cedurea> 


I  andcmBt  eqaivalent  aia  Hints  of 
off-bafanoe  akaaf  IteBM  of  state  aamber 
bankaaiaassigpHfteoiMofawualbioad 
riak  oatBgorieaiaooarilkigta  the  oMlior.  or,  if 
rewnaC.  laa  guaautar  or  the  natan  of  (dc 
coUMsraL  Tke  agpegate  Adhr  vakw  of  ttto 
atnoant  a  aack  catagory  to  tkm  aaftipBed  by 
lliii  liil  ai ijilit  asaiwialiif  wilfl  Iftal  i atignij 
TharpsidTiBgaei^ted  fahtosfiwaeadiof 
dM  risk  CBtegorMS  aia  wUscf  togpther.  aad 
diis  sum  is  da  baak's  tola)  wet^Mad  rtak 
asaato  dat  coapriae  dto  dBKBBkatorof  dto 
riak-baaad  capital  ratfo.  AltackaMnt  f 


Riak  wejgnti  far  afl  off-banme  aneef  1 
are  detemined  by  a  two.atepprooe8a.  Ptast. 
the  "credit  eqaivalait  amoBnt"  of  ofrbalBBBe 
aheet  itBBto  M  detoiflBtod  in  BMBt  caaea  by 
multip^nig  the  ofFbalaaee  aheet  item  t^  a 
credit  ooavantoB  nctar.  SaooadL  the  cradH 
equivakat  aBHanf  is  treated  I9ce  any  balance 
eheet  aaaat  aadgaHraiy  to  aaa%pad  to  the 
apprapiMte  riak  catogary  aoGordiag  to  Ae 
oMJgor.  ot.  if  f  ale  vant  Ae  parenlor  ar  Iha 
BBtam  of  the  oaBaieraL 

in  gBnanl.  iTa  partfcalar  item  qnwMea  for 
plaoaaaaf  to  BMia  dton  oae  riak  categpiy.  it 
to  aaa^pMd  to  *e  catogay  that  haa  dM 
kwvcat  riak  weigkt  A  boMag  of  a  U.S. 
]  revanaahoad  that  mM^ 
Ibjial 


appropiiBtotaUA. 
1  ti 


pravioBaiy  oaaliactad  weeld  be 
daoectMO  woaftcepDaL 

••nwBbMdtolBdato 
lofo* 

Jtopaendahdi 

holdings  to  dtoRhak-., 

caliad  far  onderlfae  Basle  capital  fraawworiL 

*  ■  An  iavastBenl  in  fiiarM  of  a  fiMid  wboae 
partfcBo  ooBMCr  eoie^  of  variou*  secnrilie*  or 
money  narfcet  tostranails  that  if  heid  tepatately, 
would  be  aaaiywd  to  diniaent  riak  categpriet,  is 
gmcfvfly  aawpHV  to  the  naic  catoROfy  apyrapnate 
to  tlie  higbaai  riak-weishled  aeciuity  or  imtnawnr 
that  theibadiapuwiBedtoheWtoaBMiBiwn 

no  caar  wil  iadiRcl  hoidtopr  Ihrae^  skaMe  to  aed 
fands  be  as^gaee  toaeaBVopereent  rinc  catog 
For  ex«aie  if  •  Ibad  ie  pafeiiMad  to  baid  U.S 


fnnd 

rialtwai^apprap 
regardlaaeefllto 
invMtMatoa  af  M 
that  BMy 


caiLgefyKtoeaggrtowetotatoai ,  — ^- 

of  snoff'ieffa  Mieidity.  a  wrs  is  prmiBed  t9  baM 
an  in«ittiaBi.ant  aweaat  of  i>  aaaeta  ■>  alwrMawa. 
hi^iily  ll^ew  aecafitiaa  er  sepatwr  oeal  ^MMy 


natosa 

to  dM  eertaart  af  da  dJaasian  of  rieh 
wcignta.  aatoae  otBenvae  speofiad.  refer  to 
loans  or  debt  ohUgaltoBS  of  the  entity  on 
whoa  the  dakB  is  hehL  Aaaeto  m  the  fonn  of 
stockoreqattyhuhMuff  mcBaaMToafor 
financial  fhas  are  aa^paail  to  the  imperoent 
riak  category,  aaiea  aooM  other  treataMnt  to 
explicitly  permittod. 

R  ConatoraK  Ciiigaataea.  and  Chka 


af 

bydMrU 
cCaakoa 


1.  CoHatmil  Ihe  oaiy 
that  are 


depoailtodM 


(KCD-baaed  9«Mp  of 
GoiiiiBaet 


'.D& 


aucfci 
riak< 

me  extent  to  wlDca  qnafi^iogi 
are  iwjiigMBd  ae  aoaatorai  is  detenaaad  by 
their  carreat  uiaikel  value.  Ifadaiatooaly 
partaHy  aecaat  that  ia.  the  naiket  vatac  of 
the  pliidiiiHsniiiitin  to  leae  tbaa  the  fisoe 
aBKNnt  of  a  hatoaoe  shoet  aaaet  or  an  off- 
balanoa  sheet  itcBk  the  portiaB  that  ■ 
uuveied  by  Ihe  BMiket  vnhK  of  fhe<|naHfylng 
coBateret  is  aaaigiart  to  the  20  percent  risk 
category,  aad  dM  porttoa  of  the  dami  that  ia 
not  cewend  by  ooDateral  in  the  fann  of  cash 
or  a  quahf^rag  aicm  itj  is  sssigad  to  the  riak 
category  approprtoto  to  the  obiigDr  or.  if 
letovaat.  the  saEaator.  For  exaapfe.  to  Ihe 
extent  that  a  dain  oa  a  priaate  aedar  obGgor 
M  ooUaterafiaad  by  the  cancBl  BMrkel  vaka 
of  U£.  GovemaMitf  eecBribea.  it  wnaU  be 
placed  to  the  20  percent  riak  categiKy.  aad 
the  balance  woaki  be  aaaignad  to  the  lOD 
peroeaf  riak  category. 


raabei 
J  iiw  nail  calagDfy  iole  wriMch 
the  baak'a  liolding  in  the  overall  fend  aintodbe 


Greece.  VDafaao.  sntaso. 


I  wito  Ihe  nme  a  Cjcacfnff 
tIegUiiww.TlieOBCDrnchrffaltw 

foUowtor 

Canada. 

Gcnnaay. 

Italy.  )apaK 

Zealand.  IBawaj.  taihuel  Spain.  Sweden. 

Switzerihad  Tarhey.  dto  Dnited  kmRdem.  aad  Ike 

United  Stotes.  Saev  Afncna  hes  conchided  special 

lending  ai  i  aHy.UM.ala  with  die  MFaaaoaatnd  wHh 

the  Fund's  General  Arrangenienls  to  Borrow. 


.r 


/  VoL  54^  No.  17  /'Friday.'  January  27.' 1999  /  Rtile  aad  Regulatidn« 


2.  CuoranlM*.  Cttwaaiaw  ol  tiw  OBCD 
■ndnoo-OeCDoMlralfovwMMBls.UA 
w.Ua.tonnMMl- 
.•!■«•  Md  local 
Tof  liM  oaci>4MMd  roup  of 

comMm.  MrittUtMal  iMdtiv  iMiltatlOM 
and  w^oMl  ifawiloytnt  bmalu.  UA 
dapooilory  iMiitiittoQa.  and  (bralfln  banks  an 
ateo  raoa«alMd.  If  a  data  la  partially 
guaraotaad.  thai  ia.  oovaraaa  of  (1m  fMianlM 
la  laM  tkM  tba  fan  aaoMt  of  a  balaaoa 
■haat  aaaat  or  m  off-balaaoa  ahaat  itan.  tha 
portion  that  is  not  fally  oovatad  by  dia 
guarutM  la  aaaigMd  to  tha  risk  catafory 
appropriata  to  tha  obUfor  or.  If  raiavMt  to 
any  caUalaraL  Tha  fan  aoMMMt  of  a  daiB 
covarad  by  two  typM  of  gMranlaM  that  hava 
difhrMt  riak  wa^ts.  Mch  M  a  UA 
GovanvMot  imtmIm  and  a  alala  gaaraotaa. 
la  to  ba  apportioaad  batwaM  tha  two  risk 
catagofiM  appropriata  to  tha  ^Mraalora. 

Tha  axMaon  of  othar  fonw  of  ooUataral 
or  gaarantaM  that  tha  riak-baaad  capital 
franawork  doM  not  fomally  racoMiM  may 
ba  takm  into  conaidaratkw  In  avalMtlng  tha 
riaka  Inharmt  In  a  bank's  lou  portfolio— 
which.  In  turn,  would  affsct  tha  ovarall 
supenriaory  asseasmMt  of  tha  bank's  capital 
■daquacy 

S.  ASortgage-bodud  tecuribm.  Mortiats- 
backad  sacurlttaa.  indudiai  paaa-thro««ha 
and  ooUataraliaad  mortMt  oblitattOM  (but 
not  strtppad  laottfsgs  hartiarl  sacurittaa).  that 
ara  issMi/orfMiranlaat/by  a  US. 

Bt  aasncy  or  UA.  Govamnant- 
Itodiarlak 


llolhalOOparoMti 
Dattafl 
laaMdi 

Itoal 
baaaMact  lot 
thay  aaat  dM  anraptiala  crilaria. 

WhUa  tha  fiafc  calafoiy  to  whkh  I 
backad  saMfMM  la  aaaipMd  will  fSMrall^ 
ba  baaad  apM  dM  iaaaar  or  laarutar  or.  in 
dMcaMofi 


any  daM  of  a  ■orfptt^wdMd  aaeafity  dMt 
can  abaorb  SMT*  than  lla  pro  foto  shara  of 
loM  without  tha  whola  lasM  batag  In  dafault 
(for  axaaqda.  a  so-callad  subordiMla  daM  or 
roatdaal  lolaraal).  la  aaaivMd  to  tha  too 
paroMi  riak  eal^piry. 
strippadH 


lnciaidli«  lalsfaaNMly  sMbs  (lOs).  prindpal 
only  sWps  (POs).  and  aimUar 
alM  aaa^Md  to  dM  100 . 
catafory.  lUfanHaw  of  tha 


itsaia 
itfiakwaight 


wa%hl  calMory  apprapriato  to  tha 
guarantor.  Caomqr.  a  privalaljMaaiMd 
mwlgags  harkad  saninty  iMatlng  rartaln 
crItatM  sal  forth  In  tha  acooapanviag 
Ibotaote.**  ia  IrMlad  m  aaaaBHaUy  m 
Indiract  holding  of  dM 
•asignod  to  tha  saaa  flak  calagory  M  tha 
undarlytag  asaala.  but  in  no  cum  to  tha  aaro 


«.  Maturity.  Maturity  ia  fanarally  aol  a 
factor  ia  aaaipdag  Haaw  to  riak  catagortoa 
with  tha  axoapttoo  of  daiaa  oo  noo-OBOD 
banks.  ooamitaMts.  and  tnlaraat  rato  and 
foraign  andMnga  rato  oMtracla.  Exoapt  for 
ooafMllMMla.  short  toiui  ia  dafload  m  oaa 
yaar  or  Um  ramiiuiv  BulufMy  and  long- 
lam  la  daflnad  M  ovar  ooa  yaar  raoioin^ 
maturity,  tai  tha  csm  of  ooaBmitnMnta.  short- 
tam  la  dafhiad  M  oaa  yaar  or  laaa  or^gma/ 
maturity  and  long-tarm  is  definad  m  ovar  ooa 
yaar  oiiguui  maturity.** 

CRiakWal^la 

I  ID  ooBtolaa  a  nsling  of  tha  ilak 
rofthatypMofi 
I  to  aach  catsgory  and  Ow  waight 
I  catafory,  that  la.  0 


IsacuritiM 
do  not  qualify  than  to  ba 
hoMli«softhaHadariyii« 


**ApilislsliflaiasJMa»<|sg»*achsdMBartt| 
liwIyUHMiiliSiiiHiJdMtmi 


MB  ksU  by  M  iadipaadsM  MBisi 
hasslMpMrtlir. 

IDsMkwlhshsUwaflhs 


itiMofIha 
foUoi 
Thia 


.Abttafi 

lOfl 

LCmgaiyi-i 
ladadMaaaliCd 
and  haU  to  al  oAna  of  Hh  h«rii  or  Id  tranait 
aid  foU  builtoa  haU  la  iM  baak'a  own 
vaulta  or  to  aaolhar  baak'a  vauha  on  aa 
aUoMtod  bMto.  to  tha  axtoBt  it  la  olbal  by 
gold  bdHn  UabilMaa.**  Tha  catafory  ako 
'   I  aB  diract  daiUM  (lndudii« 

MdlaaaM)aaandtha 
I  of  cktoH  that  an  dhwdly  and 
iBOoadiltoaaUy  faanntoad  by.  tha  ( 
I  ■•  of  tha  OBCD  4 


VA.  GovarnuMBt  sfsodaa.*^  u  wall  m  all 
dtouet  local  cumocy  daiaM  on.  and  tha 
portloM  of  local  cumocy  daiaa  that  ara 
diracHy  and  oaooBdlttoaaUy  fuarantaad  by, 
dM  OMtral  fo»amBMBts  of  non-OBCD 
countitoa.  to  tha  axtMl  dwi  dM  bank  hM 
liabilitiM  bookad  to  that  cuRMcy.  A  claim  la 
not  oonaidarad  to  ba  uaooodilioiially 
guarantaad  by  a  oantral  govaraoMnt  if  tha 
validity  of  dM  guaraatoa  ia  dapandant  upon 
soaaa  afflrmatlva  actiM  by  tha  hoMar  or  a 
third  party.  GaMrally.  aacurittoa  guarutaad 
by  dM  UA.  GovanuBMt  or  ito  afHdM  dMl 
ara  acdvaiy  tradad  to  financial  markela,  such 
M  CNMA  sacuritiaa.  ara  conaidared  to  ba 
uacondlttooally  guarantaad. 

I.  CMsoiy  2- JOparomt  This  catagoiy 
IndudM  cash  llaaM  to  dM  procaas  of 
colladioo.  both  foraifD  and  donwatic  short- 
larm  dahM  (indudiag  daaund  dapoaits)  oa 
and  tha  potttoaa  of  short-tom  daiiM  that  ara 
guarutaad  ■■  by.  U A  dapoaitofy 
institulioM  **  and  foreiri  banks  **:  and  loog- 


roflhtUAl 

las  to 
lliyilM 
I  Ulh  Md  oradM  of  Iks  UA  Co»iMsnt  Smh 
iNsttoaal 
i(GNMA).lhsVa 


UAIIhaibalaaalol 
•f  oaMtolaa.  No»4)8CDT 

(iBwigaawiilnuiiMr>c 
andw  *a  lawi  of  oaaMtlas  dMi  do  aol  balaat  10  dw 
OKDteaad  poM  of  ooaMiss.  POr  dUs  paipoaa.  a 
Is  datesd  as  M  tasMrtiaa  dM<  MiMM  la  dw 
af  baaklaK  Is  laoopaaad  ■•  •  bMik  by  dw 
salhoffitiM  of  Uw 
or  piiadpai  baaldai 
loai 
talkti 

to  acospt  dMMBd  dspoMs.  daiBH  on.  sad  dM 
porttc—  of  riaMs  Hiii  siv  g— iwiW^  >iy.  ■  aoa- 
OBCD  owml  baak  art  irMtod  u  daimt  on.  or 


OBCDcaolral 
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term  claims  on.  and  the  portions  of  long-term 
daims  that  are  guaranteied  by.  U.S. 
depoaitory  inatitudons  and  OECD  banks." 

This  cstegory  also  indudes  the  portions  of 
daims  that  are  conditionally  guaranteed  by 
OECD  central  governments  and  U.S. 
Government  agencies,  as  well  as  the  portions 
of  local  currency  claims  that  are 
conditionally  guaranteed  by  non-OECD 
central  governments,  to  the  extent  that  the 
bank  has  Uabilities  booked  in  that  currency. 
In  sddition.  this  category  indudes  claims  on. 
aiui  the  portioos  of  culms  that  are 
guaranteed  by.  US.  Government- 
sponsored  **  agendaa  and  claims  on.  and  the 
portions  of  claims  guaranteed  by.  the 
International  Bank  for  Reconstruction  and 
Development  (World  Bank),  the 
Interamerican  Development  Bank,  the  Axian 
Development  Bank,  the  African  Development 
Bank,  the  European  Investment  Bank,  aiid 
other  multilateral  lending  institutions  or 
regional  development  banks  in  which  the  US. 
Govenunent  is  a  shareholder  or  contributing 
member.  General  obligation  claims  on.  or 
portions  of  claims  guaranteed  by  the  full  faith 
and  credit  of.  states  or  other  poUtical 
subdivisioos  of  the  US  or  other  countries  of 
the  (KCD-baaed  group  are  also  assigned  to 
this  category.** 

This  category  also  includes  the  portions  of 
claims  (including  repurcfaaae  agreements) 
coUateralixad  by  cash  on  deposit  in  the  bank 
by  securities  israed  or  guaranteed  by  OECD 
central  governments.  US  Government 
agendaa,  or  US  Government-sponsored 
agencies;  or  by  aecurities  issued  by 
multilateral  lending  institutions  or  regional 
development  banks  to  which  the  US 
Government  is  a  shcreholder  or  contributing 
member. 

3.  Category  3:  SO  percent  This  category 
indudea  raana  fully  accured  by  first  Uens  ** 


gusfanleed  t>y.  ■  non-CECO  bank,  except  for  local 
anrcficy  dainis  on.  and  the  poriiofi*  at  local 
cunvBcy  daiiM  tiial  arc  guaranteed  by.  non-OECD 
central  bank  that  are  landed  in  local  currency 
Ualiilities.  The  latter  claims  are  sMigned  to  either 
the  taro  percent  risk  category- 

*'  Lcwglaim  daina  on.  or  guaranteed  by.  non- 
OBCD  banks  and  all  dainu  on  bank  holding 
cnmpaniaa  are  awigned  to  the  100  percent  riak 
catogoty.  aa  are  holdingi  of  bank-iaaued  lecuritiea 
that  qualify  as  capital  of  the  iasuing  ttanks. 

**  For  tUs  purpose,  V&  Covenunent-aponsored 
agewdea  are  defoed  aa  agencies  originally 
catal>liaiiad  or  chartered  by  the  Fedoal  government 
to  serve  public  purposes  tpedried  by  the  VS. 
Coogreaa  but  tvliose  ol>ligations  are  not  explicitly 
guaranteed  liy  the  full  faith  and  credit  of  the  U& 
Goverament  These  agencies  indude  the  Federal 
HooM  Loan  Mortgagt  Coiparatioa  (FHLMC).  die 
Federal  Nattonal  Mortgage  Aaaodation  (FNMA).  the 
Farm  Oadit  System,  the  Federal  Home  Loan  Bank 
Syalem.  and  the  Student  Loan  Marieting 
Association  (SLMA).  Claims  on  U.S  Government- 
sponsored  agencies  indude  capital  slock  in  a 
Federal  Home  Loan  Bank  that  is  held  as  a  condition 
of  membership  in  that  bank. 

**  dainis  on.  or  guaranteed  by.  stales  or  other 
political  subdiviaioas  of  countries  that  do  not 
lielang  to  the  OECD-baaed  group  of  countries  are 
placed  in  the  100  percent  risk  category. 

**lf  a  bank  holds  the  first  and  junior  lien(s)  on  a 
residential  properly  and  no  other  party  holds  an 
intervening  Han.  the  transaction  is  treated  as  a 
single  loan  aecured  by  a  first  lien  for  the  purpose  of 
determining  the  loan-to-value  ratio. 


on  1-4  family  residential  properties  **.  either 
owner-occupied  or  rented,  provided  that  such 
loans  have  been  made  in  accordance  with 
prudent  underwriting  standards,  induding  a 
conservative  loan-to-valiw  ratio;  **are 
performing  in  accordance  with  their  original 
terais:  and  are  not  90  days  or  more  past  due 
or  carried  in  nonaccrual  status."  Also 
induded  in  this  category  are  privately-issued 
mortgage-backed  securities  provided  that:  (l) 
The  structure  of  the  security  meets  the 
criteria  described  in  section  III  (B)(3)  above: 
(2)  if  the  security  is  badced  by  a  pool  of 
conventional  mortgages,  each  underlying 
mortgage  meets  the  criteria  described  above 
in  this  section  for  eligibility  for  the  SO  pert:ent 
risk  weight  category  at  the  time  the  pool  is 
originated;  and  (3)  iif  the  security  is  backed  by 
l»ivately-issued  mortgage-backed  securities. 
each  imderlying  security  qualifies  for  the  SO 
percent  risk  category.  Privately-issued 
mortgage-backed  securities  that  do  not  meet 
these  criteria  or  that  do  not  qualify  for  a 
lower  risk  weight  are  generally  assigned  to 
the  100  percent  risk  weight  category. 

Also  assigned  to  this  category  are  revenue 
(non-general  obligation)  bonds  or  similar 
obligations,  induding  loans  and  leases,  that 
are  obligations  of  stoles  or  other  political 
subdivisions  of  the  U.S.  (for  example, 
mimidpal  revenue  bonds)  or  other  coimtries 
of  the  OECD-based  groiq>,  but  for  which  the 
government  entity  is  committed  to  repay  the 
debt  with  revenues  from  the  spedfic  prelects 
financed,  rather  than  from  general  tax  funds. 

Credit  equivalent  amounts  of  interest  rate 
and  foreign  exdiange  rate  contracts  involving 
standard  risk  obligon  (that  is,  obligors  whose 
loans  or  debt  securities  would  be  assigned  to 
the  100  percent  ride  category)  are  induded  in 
the  50  percent  category,  imless  they  are 
backed  by  collateral  or  guarantees  that  allow 
them  to  be  placed  in  a  lower  risk  category. 

4.  Category  4: 100  percent  All  assets  not 
induded  m  the  categories  above  are  assigned 
to  this  category,  which  comprises  standard 
risk  assets.  The  bulk  of  the  assets  typically 
found  in  a  loan  portfolio  would  be  assigned 
to  the  100  percent  category. 

This  category  Indudes  long-term  daims  on. 
or  guaranteed  by.  non-OECD  banks,  and  all 
daims  on  non-OECD  central  governments 
that  entail  some  degree  of  traiufer  ri8k.**This 

**The  types  of  properties  that  qualify  as  1-4 
family  residences  are  listed  in  the  instructions  to  the 
commercial  bank  Call  Report 

**The  loan-to-value  ratio  is  baaed  upon  the  most 
current  appraiaed  value  of  the  property.  All 
appraiaals  must  be  made  in  a  manner  consistent 
with  the  Federal  banking  agencies'  real  estate 
appraisal  guidelines  and  with  the  bank's  own 
appraisal  guidelines. 

*^  Residential  property  loans  that  do  not  meet  all 
the  spedfied  criteria  or  that  are  made  for  the 
purpoae  of  speculative  property  development  are 
placed  in  the  100  percent  risk  category. 

"Such  assets  indude  all  non-local  currency 
claims  on.  or  guaranteed  by,  non-OECD  central 
governments  and  those  portions  of  local  currency 
claims  on.  or  guaranteed  by,  non-OECD  cental 
governments  that  exceed  the  local  currency 
liabilities  held  by  the  bank. 


category  also  indudes  all  claims  on  foreign 
and  domestic  private  sector  obligors  not 
included  in  the  categories  above  (induding 
loans  to  nondepository  financial  institutions 
and  bank  boldtog  companies):  claims  on 
commerdal  firms  owned  by  the  public  sector 
customer  liabilities  to  the  bank  on 
acceptances  outstanding  involving  standard 
risk  claims  ":  investments  in  fixed  assets, 
premises,  and  other  real  estate  owited 
common  and  preferred  stock  of  corporations, 
induding  stodi  acqtiired  for  debts  previously 
contracted;  commerdal  and  cxmsumer  loans 
(except  those  assigned  to  lower  risk 
categories  due  to  recognized  guarantees  or 
collateral  and  loans  for  residential  property 
that  qualify  for  a  lower  risk  weight); 
mortgage-backed  securities  that  do  not  meet 
criteria  for  assignment  to  s  knver  risk  weight 
(induding  any  dasses  of  mortgage-backed 
securities  that  can  absorb  more  than  their  pro 
rata  share  of  loas  without  tbe  whole  issue 
being  in  default):  and  all  stripped  mortgage- 
backed  aiul  similar  securities. 

Also  induded  to  this  category  are 
industrial  development  bonds  and  similar 
obligations  issued  under  the  auspices  of 
stoles  or  political  subdivisions  of  the  OECD- 
based  groiq>  of  countries  for  the  benefit  of  a 
private  party  or  enterprise  where  that  party 
or  enterprise,  not  tbe  government  entity,  is 
obligated  to  pay  the  prindpal  and  toterest 
and  all  obligations  of  stales  or  political 
subdivisions  of  countries  that  do  not  belong 
to  the  OECD-based  group. 

The  following  assets  also  are  assigned  a 
risk  weight  of  100  percent  if  they  have  not 
been  deducted  from  capital:  investmenU  in 
imconsolidated  companies,  iomt  ventures  or 
assodated  companies:  instrumenU  that 
qualify  as  capital  issued  by  other  banking 
organizations:  and  any  intangibles,  including 
grandfathered  goodwill 

D.  Off-Balance  Sheet  Items 

The  face  amount  of  an  off-balance  sheet 
item  is  incorporated  into  the  risk-based 
capital  ratio  by  multipljring  it  by  a  cndit 
conversion  factor.  The  resultant  credit 
equivalent  amount  is  assigned  to  the 
appropriate  risk  category  according  to  the 
obligor,  or.  if  relevant  the  guarantor  or  the 
nature  of  the  coUateraL*  AttadimenI  IV  sets 


"Customer  liabilities  on  acceptances  outstanding 
involving  non-standard  risk  claims,  such  as  cUima 
on  U.S.  depository  institutions,  are  assigned  to  the 
riak  category  appropriate  to  the  identity  of  the 
obligor  or.  if  relevant  tbe  nature  of  the  coUaleral  or 
guarantees  backing  tbe  claims.  Portions  of 
acceptances  conveyed  as  risk  partidpations  to  US. 
depoaitory  institutions  or  foreign  banks  are 
aaaigned  to  the  8)  percent  risk  category  appropriate 
to  sltort-tenn  daims  guaranteed  liy  US.  depository 
institutions  and  foreign  banks. 

**Tbe  sufficiency  of  collateral  and  guarantees  for 
ofT-lialance  sheet  items  is  determined  by  the  market 
value  of  tbe  collateral  or  the  amount  of  the 
guarantee  in  relation  to  tiw  face  amount  of  the  item, 
except  for  interest  and  foreign  exdiange  rale 
contracts,  for  which  tiiis  determiiiation  is  made  in 
relation  to  the  credit  equivalent  amount  CoiUleral 
and  guarantees  arc  sul>iecl  to  the  same  provisions 
noted  under  Section  ID  (B). 


fortkH 
ofoH-kmUmoa 

\.i$mmwHhm 
factor.  A  VKtptnml 
■ppliM  to  difMt  cndit  MrfMlitalM.  taibch 
indiMfe  giMrantoM.  or  •qnhralml 
imtnoMiila,  boddng  flaaacM]  daiiH. 
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Jktftmt 


•tandby  hum  of  cradtt.  OT 


.  that  fMraalM  wpayit  of 
I  obiifatiaiM  audi  as:  i 
papar.  tax-axanpt  i 

iMttvhhial  leaaa  or  dob(  obligationa,  or 
•landby  or  omaarad  Wnm  of  era«t 
Diraci  orodM  nbaiMaloa  aiao  iMMb  ika 
iofriikpw<ieipHiiiM>«< 

loforaM. 
I  hulk  af  Ifcaaa  n aaiactioaa.  to  > 

•by<        .      . 
that  dM  NwMviiv  aocwni  paHy  (ohHfar) 

will  ropay  ita  oblnalioB  to  dw  oni»iiatta(.  c 
iaauii«.  taiatitatioii.*'  (Standby  latiara  of 
crodit  dMi  ara  patfoniianoa-ralatad  ara 
diacuMad  baiow  and  Imv*  a  ondit 
cofnrariion  factor  of  80  paroant.) 

TlMMIawMntofaiirac 
ia  ooiivartad  at  100  paroaal  ( 

liaaaai^adtotha 
■tatothaoMitorar.if 
lafte 

coUataral.  tai  dM  caaa  af  a  diraot  oradit 
Mbalitiila  in  wtudi  a  riak  partkipation  *■  haa 
baan  oonvvyML  Dm  full  amvil  la  alltl 
convartad  at  100  pareant.  Itowavaf.  tba  oradit 
aqulvalant  aoMMint  that  haa  baan  oonvayad  la 
aaa^piad  to  whicbavar  nak  catagory  la  hrnar 
dia  riak  catapOry  appropriala  to  tba  obUpar, 
aflar  atviu|  aflact  to  any  i 
or  ooUalaraL  or  dw  liak  < 
to  ttw  InaUttion  < 
Any  lanMindar  la  aaaipMd  to  I 
catapory  appropnata  to  ( 
guarantor,  or  ootlalaral.  Par « 
portion  of  a  diract  cradit  anbadtnla  oonvajfad 
a«  a  riak  participatioa  to  a  US-  daaaalie 
dapooitory  InatitirtMin  or  faraipi  bank  la 

It* 


In  Iba  caaa  ofdlraol  endM 
laha  dM  ivB  of  a  ayndiGntia 
dia  inatwoWona  India  tfiinlalbMk  Call 
Ranort  ibal  in.  wbara  aack  bank  ia  oUifatad 
oo^  for  its  A>v  ivto  abara  of  tba  rWt  and 
dMf«  la  no  raoonraa  to  dM  oriainattng  bank, 
aacb  bank  win  only  incbida  ita  ^ro  rata  abare 
of  dw  ditact  cradit  anbaUtuta  in  ita  riak-baaad 
capital  cdodatioii. 

'  laltaiaof  cradH  ara 

taf  tba  bank  to  pay  a 
diird-partyl 

(acooant  party)  faiib  io  npoy  an  < 
loan  or  dabt  inabwant  (diract  cradM 
aubatituta).  taioraaaoa  atandby  latiara  of 
cradit  (parformanoa  bonda)  an  inwocabla 
obbfatioaa  of  dM  bank  to  pay  a  diirdiwily 
banaiflciary  wban  a  caatoMar  (aooonnt  party) 
failt  to  poffoHH  aoma  otbar  oontmctoal  non- 
BnMKial  nhbgatioB 

pyrpoaaa  la  dw  coaabinatian  of  inavoonbdity 
with  dw  fast  Ibnt  fandini  ia  triMarad  by 
aonw  faUam  la  rapay  ar  parfara  an 
obkfatMm.  Tbna.  any  cainaaitnwnt  (by 
wbatavar  nana)  tbat  involvaa  an  irrmfocoblo 
obligation  to  OMika  a  paynwnt  to  tba  caatoaMr 
or  to  a  diifd  party  in  dw  evant  tba  caatoaiar 
/bii*  to  rapoy  an  outatandint  dabt  obbfation 
oifoik  toporform  a  oootractoal  obiifation  ia 
traatad.  far  riak-baaad  capital  | 
raapactivaly.  a  Rna 
lattaroforodHora 
A 


Salawidi 
aalaa  widi  raooaraa  (to  dw  extant  not 
includad  on  dw  balanoa  abaat)  t 

I  abo  aia  convartad  at  100  paroent. 
I  riak4waad  capital  daftadtion  of  dw  aala 
of  aaoata  widi  raoowaa.  taKkHbnt  dw  aala  of 
l^fawdytaaidantialwiHiBiii  ladwi 


'^ 


ia.tbaao 

•L. 

t'a 
itodw 
aoqaifing  dw  riak  partidpadona. 


TUt 


dw  onpnnfg  bnnka  aipuawa  to  dw      g—eftandier 


I  enr«MR  *naidniB  nl  ni 
dato.  Sack  obkiaUona  i 


••andpartiy^akl 
dwydonot 


Sacahtiaa  lani  by  a  bank  ara  traalad  In  ana 
of  twro  waya.  dapandiog  upon  wbatbar  tba 
r  la  at  riak  of  looa.  If  a  bank,  aa  agant  iar 


■oaryappwp 

dw  aartisipaiiaa  or.  If 
— >w  <rf  <im  odliatmmL 


.anaaftWMaMai 
or.  acting  aa  I 
r'ai 

lia 
I  at  MO  paroant  and  aaaipwd  to  tba 
riak  waighl  calagory  appropriaW  to  tba 
obkgor.  to  any  ooUatemI  debvarad  to  dw 
lan£i«  bank.  or.  if  appbcaWe.  to  dw 
indepandent  cuatodian  acting  on  tba  lender'a 
babalf. 

2.  hetna  with  a  SOporcont  eonwtion 
factor.  Tranaaction-related  contingendea  are 
converted  at  SO  percent  Such  cootmgendea 
induda  bid  bonda.  parfomanca  bonda. 
warrantiea.  atandby  lettera  of  credit  related 
to  particular  tranaactiana.  and  parfonnanca 
atandby  lattan  of  cradit  aa  well  aa 
aoqniaitiana  of  riak  partidpationa  in 
parfonnanca  atandlqr  lettera  of  credit 
Ratfonnanoe  atandby  letters  of  cradit 
represent  obUgaliona  backing  the 
performance  Ol  nonfinanrial  or  conuwrdal 
contracta  or  undertakinga.  To  dw  exiant 
pennittad  by  Imw  or  ragulatian.  porfomanoe 
atandby  lettera  of  cradit  indude 
arrangeawnta  barking,  awong  olber  tbinga. 
aubooBtracton'  and  aappuen'  pei  fui  uianca. 
labor  and  aMteriala  oantracta.  and 
conatrudion  bids. 

thm  annaad  portion  of  oonunitnwnts  with 
an  origimol  aMtnrity  exceedng  one  year.** 
Indading  apderwriting  conunicments.  and 
coonwrdal  and  oonsoner  credit 
conunitnwnta  alao  are  ounvettad  at  SO 
percent  Original  maturity  is  defifwd  as  the 
length  of  time  between  the  date  the 
conunitment  is  issued  and  the  earliest  date  on  . 
which:  (1)  The  bank  can.  at  its  option, 
unoonditioiwlly  (without  cause)  cancel  the 
oonunitBwnt*^  and  (2)  the  bank  is  scheduled 
to  (and  as  a  noma!  practice  actually  does) 
review  dw  facabty  to  determine  whether  or 
not  it  should  be  extended.  Such  reviews  must 
continus  to  be  conducted  at  least  annaally  for 
sudi  a  fadbty  to  <|«altfy  as  a  short  tana 

Cuwnnitmnils  are  defined  as  any  legally 
binding  arrangements  tbat  oMigate  a  bank  to 
extend  credit  in  the  form  of  Iokis  or  leases:  to 
pmchaae  loans,  aacurities.  or  other  asaets:  or 
to  partidpata  in  loana  and  laaaaa  They  also 
indada  overdraft  (adiitias.  revolving  credit 
I  equity  and  mortgage  bnaa  af  cradit  and 
■  Normdly.  irwwntmanii 
Involve  a  written  centred  or  a^eenwnt  end  a 
oonnnitnwBt  fee.  or  aonw  uthei  form  of 
ooneideratien.  Commitments  are  induded  in 
I  riak  aaaeta  regerdleea  of  whether 
I  change" 

daeaea  or  ether  pravieioaa  dwt  era  intended 
to  relieve  dw  leeaer  ef  ita  hnding  obbgation 
under  oertein  conditiena.  In  the  cese  of 
titments  struct ared  as  syndications. 


where  the  bank  is  obligated  solely  for  its  pro 
rota  ahare,  only  the  bank'a  proportiooal  aharp 
of  the  ayndicated  commitment  ia  taken  into 
account  incalculeting  the  riak-besed  capital 
ratio. 

Fadlitiea  that  are  unconditionally 
cancellable  (without  ceuae)  at  any  time  by 
the  bank  are  not  deemed  to  be  commitments, 
provided  the  bank  makes  a  separate  credit 
decision  before  each  drawing  under  dw 
fedlity.  Commitmenta  with  an  original 
maturity  of  one  year  or  lesa  are  deemed  to 
involve  low  riak  and.  therefore,  are  not 
aaaeaaed  a  capitel  charge.  Such  abort-term 
commitmenta  are  defined  to  indude  the 
unuaed  portion  of  linea  of  credit  on  retail 
credit  carda  and  related  plana  (as  defined  in 
the  inatnictions  to  the  commercial  bank  Call 
Report)  if  the  bank  has  the  unconditional 
right  to  cancel  the  liiw  of  credit  at  any  time, 
in  accordance  with  epplicable  law. 

Once  a  commitment  has  been  converted  at 
SO  percent  any  portion  that  has  been 
conveyed  to  other  U.S.  depository  institutioiu 
or  OECD  beidu  as  partidpetions  in  which  the 
originating  bank  retains  the  fiill  obligation  to 
the  borrower  if  the  partidpating  bank  fails  to 
pay  when  the  instrument  is  drawn,  is 
assigned  to  the  20  percent  risk  category.  This 
treatment  ia  analogooa  to  that  accorded  to 
conveyances  of  risk  partidpetions  in  standby 
letten  of  credit  The  acquisition  of  a 
partidpetion  in  a  commitment  by  a  bank  is 
converted  at  SO  percent  and  ass^ned  to  the 
risk  category  appropriate  to  the  account  patty 
obligor  or.  if  relevant  the  nature  of  the 
collateral  or  guarantees. 

Revolving  underwriting  facilities  (RUFs), 
note  issuance  facilities  (NIFs),  and  other 
similar  arrangements  aiw  are  converted  at  SO 
pert^nt  regardlesa  of  maturity.  Theae  are 
fadlitiea  under  which  a  borrower  can  iasue 
on  a  revolving  basis  short-term  paper  in  its 
own  name,  but  for  which  the  underwriting 
banks  have  a  legally  binding  commitment 
either  to  purchase  any  notes  the  borrower  is 
unable  to  sell  by  the  roll-over  date  or  to 
advance  fimds  to  the  borrower. 

3.  Itana  with  a  20  percent  conversion 
factor  Short-term,  self-liquidating  trade- 
related  contingencies  which  arise  from  the 
movement  of  goods  are  converted  at  20 
percent  Such  contingencies  generally  indude 
commercial  letten  of  credit  and  other 
documentary  letters  of  credit  collateralized 
by  the  underiying  shipments. 

4.  /terns  with  a  zero  percent  conversion 
factor.  These  indude  unused  portions  of 
commitments  with  an  original  maturity  of  oiw 
year  or  less,**  or  which  are  unconditionally 
cancellable  at  any  time,  provided  a  separate 
credit  decision  is  made  before  each  drawing 
under  the  fadUty.  Unused  portions  of  lines  of 
credit  on  retail  credit  cards  and  related  plans 
are  deemed  to  be  short-term  commitments  if 
the  bank  has  the  unconditional  right  to  cancel 
the  line  of  credit  at  any  time,  in  accordance 
with  appUcable  law. 


B.  Interest  Rate  and  Foreign  Bxdiange  Rate 
Contracts 

1.  Sa^.  Credit  equivalent  amounts  are 
computed  for  each  of  the  following  off- 
balance  sheet  interest  rate  and  foreign 
exchange  rate  instruments: 

L  Interest  Rate  Contrads 

A.  SiQgle  currency  interest  rate  swaps. 
&  Basis  swepa. 

C.  Forward  rate  agreements. 

D.  Interest  rate  options  purchased 
(induding  cape,  collars,  and  floon 
purchased). 

B.  Any  other  instniment  that  gives  rise  to 
similar  credit  risks  (induding  when- 
issued  securities  end  forwerd  depoeito 
accepted). 

0.  Rxchangp  Rate  Contracts 

A.  Croas-cnrrency  interest  rate  swepe. 

E  Forward  fioreiffi  exchange  contracts. 

C  Currency  optMos  purchaiMd. 

D.  Any  other  instrument  that  gives  rise  to 
simOar  credit  risks. 

Exchange  rate  contrada  with  an  origiiwl 
maturity  ^  fourteen  calendar  days  or  lees 
and  instrnmenta  traded  on  exchanges  that 
require  daily  payment  of  veriation  margin  are 
excluded  from  tbe  risk-bssed  ratio 
cskulatioa.  Over-tbe-coimter  options 
pvcfaased.  however,  are  induded  and  treated 
in  the  aame  way  as  tbe  other  interest  rate  and 
exchange  rate  contracts. 

2.  CalcuJation  of  credit  equivalatt 
amounts.  Cradit  equivelent  amonnto  are 
calculated  for  each  individual  contrad  of  the 
types  listed  above.  To  calculate  the  credit 
eqinvalent  amount  of  its  off-balance  riwet 
interest  rate  and  exchange  rate  instraments.  e 
bank  sums  these  amounts: 

(1)  The  mari(-to-mafket  value  **  (positive 
vahwa  only)  of  each  contrad  (that  ia,  tbe 
current  expoaure):  and 

(2)  An  eatimate  of  the  potential  future 
credit  expoaure  over  the  remaining  life  of 
each  contract 

The  potential  hiture  credit  exposure  on  a 
contract  induding  contracte  with  iwgative 
mark-to-market  valuea,  ia  eatimated  by 
multiplying  dw  iwtional  prindpal  amount  by 
OIW  of  tbe  following  credit  conversion  fadors, 
as  appropriate: 

[in  psrosnt] 


RemsMng  meiuiily 

ooneacts 

Cadienge 

raw 
ooneacts 

One  yeer  or  leaa 

Om  one  yeer 

0 
0.S 

1.0 
5.0 

Examples  of  the  calculation  of  credit 
equivaloit  amounts  for  these  instruments  are 
contained  in  Attedunent  V. 

Because  exchai^  rate  contrads  involve 
an  exchange  of  prindpal  upon  maturity,  and 
exchange  rates  are  generally  more  volatile 
than  interest  rates,  higher  conversion  fadon 
have  been  estoblished  for  foreign  exchange 
contrads  than  for  interest  rate  contracts. 


No  potential  future  credit  exposure  is 
calculated  for  aingle  currency  interest  rate 
swaps  in  which  payments  are  made  based 
upon  two  fkwtii^  rate  indices,  so-called 
floating/flosting  or  basis  swaps:  the  credit 
exposure  on  these  contracts  is  evaluated 
solely  on  the  basis  of  their  mark-to-market 
values. 

3.  Risk  weights.  Once  the  credit  equivalent 
amount  for  interest  rate  and  exchange  rate 
instrmnenta  has  been  determined,  that 
amoont  is  assigned  to  the  ruk  weight 
category  eppropriete  to  the  oounterperty.  or, 
if  relevant  the  iwtnre  of  any  collateral  or 
guaranteea.**  However,  the  maximom  weight 
that  will  be  epplied  to  the  credit  equivalent 
emount  of  sack  iiwtramento  is  SO  percent 

4.  Avoidance  of  double  oountiiig.  In  certain 
cases,  credit  expoeuies  srising  from  the 
interest  rate  end  exdwnge  instruments 
covered  by  these  guidelines  may  already  be 
reflected,  in  pert  on  the  balance  sheet  To 
evoid  doable  counting  sncb  cxpoeerai  in  tbe 
aaaeeanwnt  of  cepital  adequacy  and,  perhaps, 
essigning  inappropriate  nsk  weights, 
oounterperty  credit  exposures  ariaing  from 
the  types  of  instraments  covered  by  these 
guidetnws  msy  need  to  be  excluded  from 
belanoe  sheet  assets  in  calculating  banks' 
risk-baaed  capital  ratioo. 

5.  Afetttqg.  Netting  of  swsps  end  similar 
contrads  is  reoognned  for  purpoees  of 
ralmlating  the  risk-besed  cspital  ratio  only 
when  accomplished  through  netting  by 
novation.*'  While  dw  Federal  Reserve 
encourages  any  reasonabie  arrangeBaente 
d«Mfln»d  to  reduce  the  ruks  inherent  in  these 
traiwactioas.  other  types  of  netting 
arrangements  are  not  recognized  for  purpoees 
of  calculating  tbe  risk-based  ratio  at  this 
time. 

IV.  Minimum  Supervisory  Ratios  and 
Standards 

The  interim  and  final  supervisory 
standards  set  forth  below  spedly  minimum 
supervisory  ratioe  besed  primerily  on  broed 
credit  risk  considerations.  As  noted  above, 
the  risk-based  ratio  does  not  take  expbdt 
account  of  tbe  quality  of  individual  asset 
portfblioa  or  tbe  range  of  other  types  of  risks 
to  which  banks  may  be  expoaed.  such  as 
interest  rate,  liquidity,  market  or  operational 
risks.  For  this  reasoa  banks  are  generally 
expected  to  operate  with  capital  positions 
above  the  minimum  ratios.  This  is 
particularty  true  for  institutioiu  that  are 
undertaking  significant  expansion  or  that  are 
expoeed  to  high  or  unusual  levete  of  risk. 

Upon  adoption  of  the  risk-based 
framework,  any  bank  tbat  does  mt  meet  the 


rale  coalrads. 


t  si  this  I 
•xiMit  parwittad  by  rtWvant  Federal  law. 


**  Throoidi  y«sr«nd  1982.  remainins  maturity 
may  lie  uaea  for  deleimiiiing  tenn  to  matarity  for 
oH-balaBoe  ehaet  loan  ooamilraents;  thereafter, 
orisiiial  maturity  most  be  used. 


**  Marfc-t04iaifcet  values  are  meaaured  in  doUan, 
reganUeat  of  the  carrency  or  cufrenciee  ifiecified  in 
the  oontract  and  ahonld  reflect  change*  in  both 
inleieal  ralea  and  counteiparty  credit  quaUly. 


**PariBterastaBdi 
iafficiancy  of  oolialefal  or  I 
by  dw  market  valae  of  dw  ooUaleral  or  dw  amowit 
of  the  guarantoe  in  relatiaB  to  dM  credit  eqaivaleni 
amowiL  Collateral  and  gaaranleea  are  eat^eci  lo  the 
same  proviaioBa  noted  under  section  VOffi). 

*>  Netting  by  novation,  far  thi*  pwpoae.  it  a 
written  bilateral  oonlract  betwean  two 
counterparties  under  which  any  obiigaliaa  to  each 
other  to  deliver  a  given  cnnency  on  a  given  dale  is 
autaoMlicaUy  amalgamaled  with  all  odier 
oblipitiona  far  the  aaow  currency  and  value  date. 
kgalfy  substituting  one  single  net  amount  far  tbe 
previoua  Toa*  obligationa. 
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Attachment  H.— Summary  DEHNmoN  of  Quaufywo  Capital  for  State  Member  Bamcs*  Using  the  Year-bo  1992 

Standards 
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(auchaaoOMri 
auKionly. 
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icr  ioinl  vanlures)  as  dalenninad 


No 


or  aaooad  4%  of  weij^ilBd  nsk 

No  toM:  banks  aimdd  avoid  undua 
■*a  ahoidd  avoid  using  m 
quaifying  for  Tiar  1  capital 


Banka  ahoidd  avoid  using  minonty  interests  to  iMroduca 


in  Ttor  1. 


Total  of  Tier  2  is  bnilad  to  100%  of  Tar  1.* 
Untoad  to  ^2S%  of  lai^itod  risk  asaeis.* 
No  final  vsOsn  Tisr  2. 
No  ftnsl  vsthsi  Tiar  2. 
Sylxvdkisisd  dstst  and  ■auiiiMidaia^enn 
Tiar  1:  *  anwrfced  tor  capital  purpoaea  < 
Notincludadt  iMrdis  anoouragad  to 

for  inisfnatianat  oompariaona:  and 
of 


proAoiiod  stock 


On  a  casa4>y-cas8  liasis  or  as  a  matter 
Muai  equsi  or  exceed  8%  of  woi^aed  li*  an 
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for  a  oomptola  deacripinn  of  too  raqurcMMnts  lor,  and  toe 

approwadin 
but  do  not  qu  afily  as 
butdonot 


on,  toe  components  of  quaifyaig  capitsi 


Attadtmeat  Itl—Sununaiy  of  Risk  Wei^OB 
and  RiMkCategoriet  for  StatBtSemtber  Banka 

Catefoty  1:  Zero  Percent 

1.  Caab  (doaaeatic  and  foreigD)  bdd  in  tbe 
bank  or  in  tranaiL 

2.  Balances  due  from  Federal  Reserve 
Banks  (including  Federal  Reserve  Bank  stock) 
and  central  banks  in  other  OECD  countries. 

S.  Diract  daima  oa  and  the  portions  of 
daloM  that  are  unoooditionally  guaranteed 
by.  the  U,&  IVeaauiy  and  US.  Govenunent 
agendea  ■  and  the  central  go««nmento  of 
otbar  OECD  oountriea,  and  local  coirency 
riainia  on.  and  the  portiona  of  local  cuirency 
claina  that  are  unconditioiMlly  gnaranteed 
by.  the  central  go»ei  nmento  of  non-OECD 
oountriea  including  the  central  banka  of  non- 
OECD  countries),  to  the  extent  dial  the  bank 
IMS  babilitiea  booked  in  that  cancncy. 

4.  Gold  bullion  held  in  the  bank's  vaulto  or 
in  another's  vaulU  on  an  allocated  basis,  to 
the  extent  offset  by  gold  bullion  liabilities. 


■  For  Ihs  pwipoas  of  cahaibting  the  riak-baaed 
capital  lattc  a  VS.  Govcmawnt  agency  is  defined 
as  aa  instniwiitallty  of  the  US.  Gorenunent  wtMse 
obbgatiaaa  are  fiiUy  and  explicitly  guaranteed  ■•  to 
the  timely  pajroMnt  of  principal  and  inteiesl  by  the 
full  faitk  and  credit  of  the  US.  GovemmenL 


Categoiy  2: 20  Percent 

1.  Caah  items  in  the  process  of  collection. 

2.  All  claims  (long-  or  short-term)  on.  and 
the  portions  of  claims  Oong-  or  short-term) 
that  are  guaranteed  by.  U.S.  depository 
institutions  and  OCED  banks. 

3.  Short-term  claims  (remaining  maturity  of 
one  year  or  lesa)  on.  and  the  portions  of 
short-term  claims  diat  are  guaranteed  by. 
non-OECD  banks. 

4.  The  portions  of  cUims  that  are 
conditianally  guaranteed  by  the  central 
govemmenls  of  OECD  countries  and  U.S. 
Government  agencies,  and  the  portions  of 
local  currency  claims  that  are  conditionally 
guaranteed  l^  the  central  govcnunento  of 
non-<%CD  oountriea.  to  the  extent  that  the 
bank  has  liabilities  booked  in  that  currency. 

5.  Claims  on.  and  the  portions  of  daioM 
that  are  guaranteed  by.  U.S.  Government- 
sponsored  agendes.* 


*  For  the  pmpose  of  cakailatiiig  the  risk-baaed 
capital  ratio,  a  U.S.  Govemment-spooaoted  agency 
is  defined  aa  an  agency  origiiially  establiahed  or 
diarteied  to  aerve  public  purpose*  apecified  by  the 
US.  Congresa  but  whose  obligatioo*  are  not 
explidUy  ptKtwBlbeeA  by  tiie  full  hilh  and  credit  of 
the  U.S.  Govetnment 


6.  General  obligation  daims  on.  and  the 
portions  of  claims  that  are  guaranteed  by  the 
full  faith  and  credit  of.  local  governments  and 
political  subdivisions  of  the  U.S.  and  other 
OECD  local  govenmenta. 

7.  CUims  oa  and  the  portions  of  daims 
that  are  guaranteed  by.  official  multilateral 
lending  institutions  or  regional  development 
banks. 

a.  The  portions  of  daims  that  are 
collateralized  *  by  securities  issued  or 
guaranteed  by  the  U.S.  Treasuiy.  the  central 
governments  of  other  OECD  countries.  U.S. 
Govenunent  agencies.  U.S.  Government- 
sponsored  agencies,  or  by  cash  on  deposit  in 
the  bank. 

9.  The  portions  of  daims  that  are 
collateralized  *  by  securities  issued  by 
official  multilaterel  lending  inatitotions  or 
regional  devektpaMnt  banka. 

10.  Certain  privately-issued  securities 
representing  indired  ownership  of  mortgage- 
badced  U.S.  Covernment  agency  or  U.S. 
Government-sponsored  agency  securities. 

11.  Investment  in  shares  of  a  fund  wfaoae 
portfolio  is  pemitted  to  hold  only  securities 


*  Tlie  extent  of  colUleralisatioa  ia  delenuaed  by 
currenl  market  value. 
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lh«i  «MNiM  qualify  lor  tbt  mto  or  SO  ptfcwit 
risk  calaaoriM. 
Catofory  3:  SO  PtremI 

1.  L4MM  fully  Mcurtd  by  flrat  liens  on  1-4 
family  ivaldential  propeniet  ihal  have  baan 
mad*  In  accordanca  wtth  prudent 
underwntinfl  ttandarda.  that  are  performing 
in  accordance  wllti  their  original  terma.  and 
are  not  pati  due  or  in  nonaccntal  itatua.  and 
certain  privately  lasued  mortgage- backed 
aecuritie*  repreeenling  indirect  ownerahip  of 
such  loana.  (Loana  made  for  ■pecuialive 
purpoaaa  an  axdudod.) 

2.  Ravonue  booda  or  similar  claims  that  ara 
oblia>tion*  of  U'^  ■'■"  "'  l**^'  governments, 
or  other  OECD  local  fovemments.  but  for 
which  the  govemmenl  entity  is  committed  to 
rapay  tha  debt  only  out  of  ravenuae  from  the 
fadUHaa  financed. 

S.  Cradil  equivalent  amounts  of  interest 
rale  and  foreign  exchange  rate  related 
contracts,  except  for  thoae  assignad  to  a 
lower  riak  category. 
Calagofy  4: 100  Percent 

1.  All  other  clalna  on  private  obligors. 

2.  Claims  on.  or  guaranteed  by.  non-OBCD 
foreign  banks  with  a  remaining  maturity 
excMdlag  one  year. 

3.  Oalma  on.  or  guaranteed  by.  non-OBCD 
central  govemmenU  that  are  not  included  in 
item  3  of  Category  1  or  Item  4  of  Category  2: 
all  daima  on  non-OBCD  state  or  local 
govemnants. 

4.  OMIaations  issued  by  U.S.  state  or  local 
governments,  or  other  OECD  local 
govemmenU  (including  industrial 
development  authorities  and  similar  entities), 
rapayable  solely  by  a  private  party  or 
anteiprisa. 

5.  Premisaa.  plant  and  equipment;  other 
fixed  assets:  and  other  real  eaUte  owned. 

S.  bivestments  in  any  unconaolidatad 
subsidiaries.  Joini  ventures,  or  asaodatad 
companiaa— if  not  deducted  from  capiul. 

7.  Inatrumanta  Isauad  by  other  banking 


organlxations  that  qualify  as  capital— if  not 
deducted  from  capital. 

a  Qaims  on  commercial  Arms  owned  by  a 
government. 

a  All  other  aaaeta.  Including  any  inlangible 
sta  that  are  not  deducted  froon  capiul. 


Attachment  IV— Credit  Conversion  Focton 
for  OffBokwce  Stteet  Itemt  for  Suite 
Member  Banka 
too  Percent  Conversion  Factor 

1.  Direct  credit  substitutes.  (These  include 
general  guarantees  of  indebtedneaa  and  all 
guarantee-type  instruments,  including 
sundby  letters  of  credit  backing  the  financial 
obligations  of  other  parties.) 

r  Risk  participations  in  bankers 
accapuncee  and  direct  credit  substitutes, 
such  as  standby  letters  of  credit. 

3.  Sale  and  repurchase  agraements  and 
aaaets  sold  with  roooursa  that  are  not 
included  on  the  balance  sheet. 

4.  Forward  affaemants  to  purchase  assets. 
Including  financing  facilities,  on  which 
drawdown  is  certain. 

5.  Sacuritias  lent  for  which  tha  bank  is  at 
riak. 

90  Percent  Conversion  Factor 

1.  Transaction-related  contingencies. 
(These  include  bid  bonds,  performance 
bonds,  warrantias.  and  standbv  letters  of 
ciadit  backli^  the  nonflnancial  performance 
of  other  partlaa.) 

2.  Unused  portiona  of  oonunitmenta  with  an 
original  maturity  ■  exceeding  one  year, 
inchiding  underwriting  commitments  and 
commercial  credit  lines. 

3.  Revolving  underwriting  fadUtias  (RUPs). 
note  iaauance  facilitiea  (NIFs).  and  similar 
arrangements. 

20  Percent  Conversion  Factor 

1.  Shori-term.  self-liquidating  trade-related 
contingencies,  induding  commercial  letters  of 
credit. 
Zero  Percent  Conversion  Factor 

1.  Sbori-lerm  self-liquidating  trade-related 


contingences.  including  commercial  letters  of 

credit. 

Zero  Percent  Conversion  Factor 

1.  Unused  portions  of  commitments  with  an 
original  maturity  ■  of  one  year  or  less,  or 
which  are  unconditionally  cancellable  at  any 
time,  provided  a  aeparate  credit  decision  is 
made  before  each  drawing- 
Credit  Conversion  for  Interest  Rate  and 
Foreign  Exchange  Contracts 

The  total  replacement  coat  of  contracts 
(obtained  by  summing  the  poeitive  mark-to- 
markel  values  of  contracts)  is  added  to  a 
measure  of  future  potential  increases  in 
credit  exposure.  This  future  potential 
axpoaure  measure  is  calculated  by 
multiplying  the  total  notional  value  of 
contracts  by  one  of  the  following  credit 
conversion  fadors,  as  appropriate: 


Ilia 
gwcaiM) 

Exchange 

rafta 
cunbada 
(parearM) 

^IM  Vflflf  fl*  '***                   

0 
0.S 

ia 

Ovar  fWM  vMf 

SlO 

No  potential  exposure  is  calculated  for 
single  currency  interest  rate  swapa  in  which 
payments  are  made  based  upon  two  floating 
rate  indices,  that  is.  so  called  floating/ 
floating  or  basis  swaps.  The  credit  exposure 
on  these  contracts  is  evaluated  solely  on  the 
basis  of  their  mark-to-market  value. 
Exchange  rate  contracts  with  an  original 
maturity  of  fourteen  days  or  less  are 
exduded.  InstrummU  traded  on  exchanges 
that  require  daily  payment  of  variation 
margin  are  alao  exduded.  The  only  form  of 
netting  recofniied  is  netting  by  novation. 


■RaoMiningaMi 
19K. 


itwily  aMy  be  asad  until  yaar^nd 


ATTACMMtMT  V.-CALCUtATION  CT  CUCOIT  EOOIVAIBIT  AKWONTS  IMTERCST  RATE  AND  FOROQN  EXCMAMOC  RATE  RELATED 

TRAM8ACTI0M8  fO«  State  Member  Banks 
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Attachment  VI.— Summary 
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PART  22S-BAIIK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  Part  225 
i»ntiiiues  to  read  as  follows: 


:  12  U.S.C  1817(jM13).  Itia 
1843(c)(8),  1844(b).  3108.  3106.  3907.  3900. 

Appeadbi  A  to  Part  22S  piedesignatad 
•8  Appendix  B  to  Part  22S| 

2.  The  Board  amends  the  Appendices 
to  Part  225  by  redesignating  the  current 
Appendix  A  as  Appendix  B  and  adding 
a  new  Appendix  A  to  read  as  set  forth 
below. 

3.  The  Board  amends  the  redesignated 
Appendix  B  to  Part  225  by  adding  at  the 
end  of  the  title  to  Appendix  B  ": 
Leverage  Measure". 

Appendix  B  to  Part  225  [Redesignatod  as 
Appendix  C  to  Part  225] 

4.  The  Board  redesignates  the  current 
Appendix  B  as  Appendix  C 

Appendix  A  to  Part  225— Capital 
Adequacy  Guidelines  for  Banli  Holding 
Conpanias:  Risk-Baaed  Measure 

/.  Overview 

The  Board  of  Governors  of  the  Federal 
Reserve  System  has  adopted  a  risk-based 
capital  measure  to  assist  in  the  assessment  of 
the  capital  adequacy  of  bank  holding 
companies  CiMnking  organizations"). '  The 


■  Supervisary  ratios  that  relate  capital  to  total 
aawtt  for  bank  koMing  companies  are  oatliirad  in 
Appendix  B  of  thi«  part. 


prindpal  objective*  of  tliis  measure  are  to:  (i) 
Make  regulatory  capital  requirements  more 
sensitive  to  differences  in  risk  profiles  among 
banking  organizations;  (ii)  factor  off-balance 
sheet  expoaures  into  the  assessment  of 
capital  adequacy;  (iii)  minimize  disincentives 
to  holding  liqtiid.  low-risk  assets:  and  (iv) 
achieve  greater  consistency  in  the  evaluation 
of  the  capital  adequacy  of  major  banking 
organizations  throughout  the  worid.* 

The  risk-based  capital  guidelines  include 
both  a  definition  of  capital  and  a  framework 
for  calculating  weighted  risk  assets  by 
assisting  aaaets  and  off-balance  sheet  items 
to  broad  risk  categories.  An  institution's  risk- 
based  capital  ratio  is  calculated  by  dividing 
its  qualifying  capital  (the  numerator  of  the 
ratio)  by  its  weighted  risk  assets  (the 
denominator).*  The  definition  of  qualifying 
capital  is  outlined  below  in  section  0.  and  the 
procedures  for  calculating  weighted  risk 
assets  are  discussed  in  section  DL 
Attachment  I  illustrates  a  sample  calculation 


*  The  risk-based  capital  measore  is  based  vpon  a 
framewoik  developed  iointiy  by  supervisory 
authorities  from  the  countries  represented  on  the 
Batle  Committee  on  Banking  Regulations  and 
Supervisory  ftvctice*  (Basle  Supervisors' 
Committee)  and  endorsed  by  the  Group  of  Ten 
Central  Bank  Governors.  The  (ramewotk  is 
described  in  a  paper  prepared  by  die  BSC  entitled 
"International  Omvetgence  of  Capital 
Measurement"  July  1988. 

*  Banking  organizations  will  initially  be  expected 
to  utilize  period-end  amounts  in  calculating  their 
risk-based  capital  ratios.  When  necessary  and 
appropriate,  ratios  l>ased  on  average  balaaoes  aiay 
also  be  calciilaled  on  a  case-by-case  basis. 
Moreover,  to  iiw  extent  )>anking  utganizatioiis  have 
data  on  a»etage  balances  that  can  be  used  to 
calculate  risk -based  ratios,  the  Federal  Reserve  •rill 
take  such  data  into  account. 


of  weighted  risk  assets  and  the  risk-based 
capital  ratia 

The  risk-based  capital  guidelines  also 
establish  a  schedule  for  achieving  a  mininraas 
supervisory  standard  for  the  ratio  of 
qualifying  capital  to  weighted  riak  aaaets  and 
provide  for  transitional  arrangements  during 
a  phase-in  period  to  facilitate  adoption  and 
implementation  of  the  measure  at  the  end  of 
1992.  These  interim  standards  and 
transitional  arrangements  are  set  forth  in 
section  IV. 

The  risk-based  guidelines  apply  on  a 
consolidated  basis  to  bank  holding 
companies  with  consolidated  aaaets  of  $150 
million  or  more.  For  bank  holding  companies 
with  less  than  $150  million  in  oonaobdated 
assets,  the  guidelines  will  be  applied  on  a 
bank-only  basis  unless:  (a)  The  parent  bank 
holding  company  is  engaged  in  nonbank 
activity  involving  significant  leverage:  *  or  (b) 
the  parent  company  has  a  significant  anwnt 
of  outstanding  debt  that  is  held  by  the 
general  public 

The  risk-based  guidelines  are  to  be  used  in 
the  inspection  and  supervisory  process  as 
well  as  in  the  analysis  of  applications  acted 
upon  by  the  Federal  Reserve.  Thus,  in 
considering  an  application  filed  by  a  bank 
holding  company,  the  Federal  Reserve  will 
take  into  account  the  organization's  riak- 
based  capital  ratio,  the  reasonableness  of  its 
capital  plans,  and  the  degree  of  progress  it 
has  demonstrated  toward  meeting  the  interim 
and  final  risk-baaed  capital  atandards. 

The  risk-based  capital  ratio  fbcoaes 
prindpally  on  broad  categories  of  credit  risk. 


*  A  parent  ramftany  tint  ia  eaaaged  ia  aignificanl 
off-balance  sheet  activities  woakl  generally  be 
deemed  to  be  engaged  in  activitias  that  involve 
significant  leverage. 
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■Ithoufh  Ik*  fruMwotk  for  ualpilnt  UMla 
mnd  off-balaim  tliMl  itMiia  to  riak  caiagariM 
doM  Inoofponla  ctaoMnto  of  tranafar  rtak.  m 
w«U  M  hailad  ImUbom  of  intorMt  rate  and 
markal  riak.  Tha  riak-baaad  ratio  doaa  noL 
bowavar.  tacoqwrata  othar  (acton  that  can 
aftact  aa  or|uiliatloii't  Aaancial  ooodition. 
Thaaa  factor*  iachida  ovarall  intartat  rata 
•xpoaiirr.  liquidity.  Aiading  and  markat  rtaka; 
tha  quality  and  lavat  of  aamintK  Invaatmant 
or  loan  portfolio  oonoantrations:  tha  quality 
of  loan*  and  tnvaatnants;  tha  affactivanaaa  of 
loan  and  lavaatnMnt  poUdaa:  and 
aunafHMBt'i  ability  to  OMiiitor  and  coolrol 
flaaa^al  and  oparatiag  riaka. 

fai  addition  lo  avaluatlng  capital  ratioa.  an 
ovarall  ataaaamanl  of  capital  adequacy  muat 
laka  account  of  lh«««  other  factor*,  including. 
In  particular,  tha  taval  and  lavarity  of 
problam  and  daaaifUd  aaaats.  For  tkla 
raaaoa  tha  flnal  tuparvlaory  iudfinant  on  u 
orfanlsation't  capital  adequacy  may  differ 
•ifniflcantly  froa  conchntooa  that  might  ba 
drawn  aolaiy  IhMD  tha  level  of  the 
orfanlxatiaii'*  rlak-baaod  capital  ratio. 

Tha  riak-baaad  capital  guktallaaa  asubliah 
minimum  ratioa  of  capital  to  waightad  riak 
aaaeta.  In  Uglit  of  the  cooalderationa  |ua< 
diacmaad.  banking  organliatioaa  generally 
are  expected  to  operate  well  above  the 
minimum  riak-baaad  ratioa.  In  particular, 
banking  organizatloaa  coniamplating 
aigniflcant  expanaloa  propoaala  are  expected 
lo  maintain  strong  capital  lavela  MibaiantlaUy 
above  the  minimum  ratioa  and  ahould  not 
allow  ilgnlflcani  diminution  of  financial 
strength  below  theee  strong  levels  lo  fund 
their  expansion  plana.  Inatitutloas  with  high 
or  Inordinate  lavela  of  risk  are  alao  expected 
to  operate  above  minimum  capital  standards, 
la  all  casaa.  tawtllations  should  bold  capital 
commansurate  with  the  laval  and  nature  of 
the  risks  lo  which  Ihay  are  exposed.  Banking 
organisations  Ihal  do  not  meet  lh«  minimum 
riak  baaed  standard,  or  that  are  otherwise 
oooaidarad  to  ba  Inadequately  capitallsad. 
are  expected  to  develop  and  Implsmsnt  plans 
sccapteble  to  the  Federal  Raairri  for 
achieving  adequate  leveb  of  capital  withla  ■ 
reasonable  period  of  Uase. 

TIm  Board  will  OMioilor  the  implamantetion 
and  affect  of  iheee  gukMiaes  In  relatioa  to 
domestic  and  lalamatloaal  developisnte  in 
the  banking  industry.  When  necessary  and 
appropriate,  tha  Board  will  oooaldar  ^m  need 
lo  modify  tha  guidehaea  ia  Usbl  of  any 
siyiiflcani  ihsiigw  ia  te  wawmy.  financial 
■Mrkets,  banking  ptaelleaa.  m  other  ralevani 
factor*. 

//.  DmfiniUon  of  QmUifytng  Capital  for  tha 
Risk  Baud  Capital  Ratio 

Aa  iBsUlviloa's  qoaUfyiag  total  capiUl 
oooitola  of  two  typaa  of  capMal  ooapoaaala: 
"core  capiul  slemante"  (ooapfWag  Tier  1 
capitel)  and  "supplementary  capital 
alemente"  (comprising  Tter  2  capital),  llteae 
capitel  elemente  and  the  varioua  limiu. 
rsatrictiooa.  aad  daductlona  to  which  they  are 
subject  are  discaaaed  below  and  are  set  forth 
in  AitadMBant  a 

To  qaalify  as  an  •Wment  of  Tier  t  ar  Tier  2 
capilai  a  captial  tnainiaiani  aiay  aol  oontain 
or  ba  oowarad  by  aay  HMMBgats.  lerms.  or 
realrlctloaa  that  are  laeoMialaal  with  safe 
aad  souad  baaklag  practloaa. 


RadHaptloaa  of  permanent  equity  or  other 
capital  Inetnanants  before  steled  maturity 
could  have  a  stpilflrant  Impact  on  aa 
orpaintiaa'*  ovarall  capital  structure. 
Conaaqueathr.  an  orgaalaatlofi  considering 
such  a  step  slKwld  consult  with  the  Federal 
Raaerva  before  radaaning  any  equity  or  debt 
capital  instrument  (prior  to  maturity)  if  such 
rademptiaa  could  have  s  matatlal  effect  on 
the  le^  or  oompoaitlon  of  the  organisation's 
capital  baaa.* 
A.  The  CoaVOMnts  of  Qualifying  Capital 

1.  Con  capital  ehmentM  (Tier  I  capital). 
na  Tier  1  cooipooent  of  an  institution's 
qualifying  capitel  must  represent  st  least  80 
percent  of  qitabfylng  total  capitel  and  may 
consist  of  the  (bUowing  items  Ihal  sr*  deflnad 
as  core  capitel  eleraente: 

(i)  Cnmmon  stockholders'  equity. 

(U)  Qualifying  perpetual  preferred  slock 
(Induing  rwtetad  surptua).  subiect  to  certain 
bmltetlons  described  below. 

(ill)  Mlaority  iataraat  ia  the  equity  accownte 
of  conaolidatad  Mibaidlariaa. 

Tt«r  1  capital  te  gaaerally  defined  as  tha 
sum  of  the  core  capital  elenente  leas 
aoodwilL*  (See  sactloa  11(B)  below  for  a  more 
detailed  diecnaaion  of  the  traatoient  of 
goodwiU,  Inchidlng  aa  explanation  of  oarlain 
Umllad  yandfathOTlag  anangaments.) 

a.  Common  BtocUtoktort '  equity.  Common 
stockholder*'  eqoitv  ladudee:  common  stock 
related  sorplas:  aad  retalaad  earning*, 
inchtdlag  capital  r*aarves  aitd  adtustmente 
for  the  camiuatlve  effect  of  foreiyi  currency 
Iranslatlaii,  net  of  any  treasury  stock. 

b.  Perpetual  pnftrrmi  atocL  ^rpatual 
pieforiad  stock  is  defined  as  prafenad  stock 
that  doaa  not  have  a  maturity  date,  that 
canaot  ba  redeemed  at  the  option  of  the 
holder  of  the  laatraasant  and  that  has  no 
othar  provlsloaa  that  will  raquira  future 
rademptiaa  of  the  iaaue.  In  general  piefeiied 
stock  will  quali^  far  lachisloa  ia  capital  only 
if  It  can  abaorb  loeaee  while  the  issuer 
operatae  as  a  going  concern  (a  fundamental 
caaractertsllc  of  equity  capital)  and  only  if 
the  Issuer  has  the  abiUty  aad  la^  right  to 
defer  or  eliminate  prafenad  divldeau. 

RMpetual  preleiied  slock  in  which  the 
dividend  Is  reeet  pertodically  baaed,  in  whole 
or  in  part,  upon  the  banking  organiiation's 
current  credit  standing  (thai  is.  auction  rale 
perpetaal  preferred  stock.  Including  so-called 
Dutch  auctloa  money  BMrket  and 
rsmarketeble  prefawad)  will  not  qualify  for 
taKluaioa  ia  Her  1  capital.^  Such  Inatnuaents. 


*  CaasuhaUoa  woatd  aat  srdiaarily  be  nsoessary 
Haa  iMttwini  wars  ridsiwi  J  wllh  the  i 
*C  ar  Mflaoad  by.  •  hlia  aoKMuii  of  a  i 

r  qaalily  capital  UMtruoMal  aad  Ihe 
I's  capUal  poattton  Is  caaaUs* 
r  by  Iks  Fadsral  ■■  i  sn  Sl  la  **— ■*  *f 

gsaarsUy  ba  abvtated  if  Mm  asw  ascMtty  i*  af  a 
ar  graetsr  ■etwity  Umb  Iha  oaa  il  uplicss 

*  rfcM*««  *•  tranaitMM  partod  aad  sabiset  te 


sMs  rate  psr^itesl  prsisitid  stedi  (that 
■al  arafanad  stock  ■  wiych  iha  dividaad 
rale  Is  BDl  altectod  by  Ika  laaaar's  crsdil  MaaiUnc  or 
oeadMoa  bM  ia  adlaalad  pafiedicaUy 
I  to  s  fanaata  baaad  setaly  aa  fsasral 
I  raiaal  aay  ba  lachidad  ia  Tier  1  sp 
W  Iha  Harils  spadflad  for  psfpataal  ptefarad  slack. 


however,  qualify  for  Induaion  In  Tier  2 
capital. 

For  bank  holding  oooipanias.  both 
cumulative  and  noocumulative  perpetual 
preferred  slock  qualify  for  indusion  in  Tier  t. 
However,  the  aggregate  amount  of  such  stock 
(whether  cumulative  or  noncumulative)  that 
owy  be  induded  In  a  holding  oooipany's  Tier 
1  ia  Uoiited  lo  one-third  of  the  sum  of  core 
capital  elentents,  excluding  the  perpetual 
preferred  stock  (that  I*.  Item*  (i)  and  (iii) 
above).  Stated  differently,  the  aggregate 
amount  may  not  exceed  2S  percent  of  the  sum 
of  aO  oora  capital  alasients.  induding 
perpetual  prefewed  stock  (that  ia.  itama  (i). 
(11)  and  (ill)  above).  Any  perpetual  preferred 
stock  outetanding  in  excesa  of  this  bmit  may 
be  induded  in  Tier  2  capital  without  any 
subliraito  within  that  Tier  (see  discussion 
below). 

Hm  limite  on  preferred  stock  are  consistent 
with  tha  Board's  loag-etanding  view  that 
ooauBoo  equity  should  remain  tha  dominant 
form  of  a  banking  organization'*  capitel 
strocture.  in  addition  to  these  limits,  the 
Board  believes  that,  in  general,  banking 
organiiatlons  should  svoid  overreliance  on 
other  nonvoting  equity  instrumenU  in  their 
llerl  capital 

c  Minority  intereet  in  equity  accounts  of 
contolidated  tubtidiariee.  This  element  I* 
induded  in  Tier  1  because,  as  a  general  rule, 
it  represenu  equity  Ihal  is  freely  available  to 
abaorb  lossss  in  operating  mbaldiarie*. 
While  aot  Mibtect  to  aa  expUdt  sublimit 
withla  Tlar  1.  banking  arganlzatioiM  are 
expected  to  avoid  using  minority  intereret  ia 
the  equity  accounts  of  consolidalad 
subsidlarie*  a*  an  avenue  for  introducing  into 
their  capital  structure*  elemente  that  mi|^t 
not  othwwiaa  qualify  aa  Tier  1  capital  or  that 
would,  in  effect  raault  in  an  exce**iv« 
reliance  oo  parferrad  *tock  within  Tier  1. 

2.  Supplementary  capital  elements  (Tier  2 
capital).  The  Tier  2  component  of  an 
instilution's  qualifying  total  capital  may 
coosist  of  Ihe  following  items  that  are  defined 
a*  •uppiementery  capital  alements: 

(i)  Allowaaoa  for  loan  and  lea*e  lo*se* 
(mibiect  to  limitelioa*  discussed  below). 

(ii)  l^rpetusl  preferred  slock  snd  related 
surplus  (subject  lo  conditions  discussed 
below). 

(ill)  Hybrid  capitel  instruments  (as  denned 
bsJow).  perpetual  debt,  and  mandatory 
convertible  debt  securities. 

(iv)  Term  subordinated  debt  and 
inlerTi>ediate-tenn  preferred  slock,  induding 
related  surplus  (sub^  lo  limitelions 
discussed  below). 

The  maximum  amount  of  Tier  2  capital  that 
may  be  induded  in  an  organixation's 
qualifyir^  total  capilai  is  limited  to  100 
percent  of  Tier  1  capital  (net  of  goodwill). 

The  elements  of  supplementary  capital  are 
discussed  in  greater  detail  below.* 


*  The  Baala  capital  (ramawefk  alao  provides  lor 
Iha  inclusion  of  "andlsclossd  rsssrvn"  in  Tier  2.  Aa 
defined  in  tha  (ranwworiu  andiacinaart  mervcs 
rapTMcnl  Toimulalad  aflar-lax  rslainad  aaniints 
thai  ar«  not  diiclosad  oa  dM  tMlanoa  ihaat  of  a 
baaklag  orgaaisatlaa.  Apart  bom  dia  fact  tkat  these 
a  not  diadoaad  publicly,  they  ara 
BtiaUy  of  Hm  saaw  qaably  and  cbarscler  aa 

raaHmMid 


a.  Allowance  for  loan  and  lease  losses. 
Allowances  for  loan  and  lease  losses  are 
reaarve*  that  have  been  ectoblished  through  a 
charge  again*!  earning*  to  abaorb  foture 
losses  on  loans  or  lease  financing 
receivables.  Allowances  for  loan  and  lease 
lo**e*  exdude  "allocated  transfer  ri*k 
reserve*,"  *  aad  reaervea  created  agatn*t 
identified  losse*. 

During  the  transition  period,  the  risk-baaed 
capilai  guideline*  provide  for  reducing  the 
amount  of  thi*  allowance  that  may  be 
induded  in  an  institution'*  total  capiUl. 
Initially,  It  i*  unlimited.  However,  by  year- 
end  1800.  the  amount  of  the  allowance  for 
loan  and  laaae  loaaea  that  will  qualify  a* 
capital  will  be  limited  to  1.S  percent  of  aa 
institutioa'a  weighted  risk  assets.  By  the  end 
of  the  transitiaa  period,  the  amount  of  the 
allowance  qualifying  for  indusion  in  Tier  2 
capital  may  aot  exceed  1.25  percent  of 
weighted  riak  a**et*.>« 

b.  Perpetual  preferred  stock.  Perpetuii 
preferred  atock.  a*  noted  above,  i*  defined  a* 
prefened  stock  that  has  no  maturify  date, 
that  cannot  ba  redeemed  at  the  option  of  the 
holder,  and  that  ha*  no  other  proviaion*  that 
will  require  foture  redemption  of  the  i**ue. 
Soch  inetfumant*  are  eligible  for  induaion  in 
Tier  2  capital  without  limit" 

c  Hybrid  capital  instruments,  perpetual 
debt,  and  mandatory  convertible  debt 
securities.  Hybrid  capital  inatrumente  indude 
inetrumente  that  are  eaaentiaUy  permanent  in 
nature  and  that  have  certain  cfaaracteriatic* 
of  both  aquify  and  debt  Sudi  Inatnimento 
may  be  faidiided  in  Tier  2  witiioat  limit  The 
general  criteria  hjrbrid  capital  instnnMnto 


,  and,  to  be  mdaded  in  capital 
I  ba  accaptad  by  Ihs  hanking 
.  Althoagh  sack 
lini 


itelhslhiitodStolas. 
jtoawka 
tfaasinssshithsUaMsd 
Staiss  would  gsasrsUy  bs  expected  to  disclose 
pabhely  si  Isast  Iha  liayas  or  reliaaea  oa  sack 
I  te  SMsttag  sapsrvisonr  cspMal 


•  ADocalad  transisr  risk  1 
that  bay*  basa  sstsbBihsd  te  i 

oMllOB  M6(s  J  off  tM  Inli 

Sapanrlaioa  Art  of  MM.  U  UAC  8B0«(a).  against 
oaftate  aasala  whoaa  vatea  VS.  sapsrvlaory 
aalhorilias  bavs  fsawd  te  b*  siyiificantly  impalrad 
by  protracted  liaasfsr  risk  protNsais. 

'*  Ths  smooBt  of  the  sBowanoa  lor  kMD  aad 
laass  loasaa  that  si^r  ba  techidad  te  Iter  2  capital  ia 
bassd  oa  s  psrasnl^s  ef^oss  weighted  risk  saaate. 
A  bi^d^  oqaidaatiaa  msy  dadad  rsssrvas  fsr 

hinn  aad  baaa  I te  s»caas  of  Iha  aaioiml 

paraiittad  to  bs  testedsdte  Iter  2  capital  aa  wan  as 
sttocalad  traaafar  risk  rissivss.  from  Ihs  saai  of 
yoss  iiiil^ilid  risk  ssitts  snd  ass  Iha  raaaWag  as* 
swB  of  weighted  risk  aaaatetetnwpatiin  tha 
denominator  of  the  risk-bassd  capitel  ralia 

■  ■  Loagtana  piefsiiad  stock  %»llh  sa  originsi 
aiatwlly  of  20  years  or  awra  (inriadiag  tatoted 
aaipiaa)  will  abo  qaalify  ta  this  catafoty  as  an 
ateasaal  of  Tlar  r  if  the  hoUar  of  such  an  InstniBont 
has  a  ri^  to  reqoirs  Iha  laaoar  to  redeem,  repay,  or 
rsparchase  Ihs  testniwant  prior  to  the  original 
stelsd  matarity,  aMtarity  anNOd  ba  dsAnad.  lor  risk- 
based  capital  paiposss.  as  tha  aariiaal  poasiUe  dale 
oa  wUcb  the  hoMar  can  put  Iha  instnunent  badi  lo 
the  Issuing  bsnklng  oiganisaMoa. 


must  meet  in  order  to  qualify  for  indusion  in 
'Her  2  capital  are  listed  belonv: 

(1)  The  instrument  must  be  unsecured:  fiilly 
paid-up  and  subordinated  to  general 
creditor*.  If  issued  by  a  bank,  it  must  also  be 
subordinated  to  claims  or  depositors. 

(2)  The  Instrument  mu*t  not  be  redeemable 
at  the  option  of  the  holder  prior  to  maturify, 
except  «vith  the  prior  approval  of  the  Federal 
Reserve.  (Consistent  with  the  Board's  criteria 
for  perpetual  debt  and  mandatory  convertible 
securities,  this  requirement  implies  that 
holders  of  such  instrumento  may  not 
accelerate  &e  payment  of  prindpal  except  in 
the  event  of  banlouptcy,  insolvency,  or 
reorganizatioa.) 

(3)  The  instniment  must  be  available  to 
participate  in  loase*  while  the  iseuer  I* 
operating  a*  a  going  ooncem.  (Term 
subordinated  debt  would  not  meet  this 
requirentent)  To  satisfy  this  requirement  the 
instrument  nuist  convert  to  common  or 
perpetual  preferred  atock  in  the  event  that  the 
accumulated  lo**e*  exceed  the  mm  of  the 
reteined  earning*  and  capital  surplus 
accounto  of  the  is*uer. 

(4)  The  inetrument  miut  provide  the  option 
for  die  i**uer  to  defer  intereet  paymento  if:  a) 
the  i**iier  doe*  not  report  a  profit  in  the 
preceding  annual  period  (defined  aa 
combined  profit*  for  the  mo*t  recent  four 
quaiter*).  and  b)  the  i**uer  eliminate*  ca*h 
dividend*  on  common  and  preferred  atock. 

Perpetual  debt  and  mandatory  convertible 
debt  accuritie*  that  meet  the  criteria  set  forth 
in  12  CFR  Part  22S.  Appendix  B,  al*o  qualify 
a*  unlimitad  elemente  of  Tier  2  capital  for 
bank  holdlag  compania*. 

d.  SiAoniiaated  debt  and  intermediate- 
term  preferred  stock.  The  aggregate  amount 
of  term  Mibordfaiated  debt  (exdnding 
mandatory  convertible  debt)  and 
intermediate-term  piefetied  atock  that  may 
be  liaated  aa  imiplt  las  ntary-capital  i*  lindtad 
to  50  percent  of  Tier  1  capitel  (net  of 
goodwill).  Amounte  in  exoea*  of  theee  limite 
may  be  iaaoed  and.  while  not  induded  in  the 
ratto  calculation,  will  be  taken  into  account 
in  the  overall  a**e**ment  of  an  oisanizatioo'* 
funding  and  finandal  condition. 

Subordinated  debt  and  intermedtete-tetm 
preferred  atock  mu*t  have  an  original 
weighted  average  maturify  of  at  least  five 
year*  to  qualify  a*  supplementary  capital** 
(If  the  holder  In*  the  option  to  require  the 
ia*oer  to  lutlmim.  repay,  or  repurdiaae  the 
inetrument  prior  to  tin  original  ateted 
maturify,  maturify  would  be  defined  for  riak- 
baaed  ca|>ital  purpoee*.  a*  the  earliest 
poaaiUe  date  on  which  the  holder  can  put  the 
inatrument  back  to  die  iasuing  banking 
organization.) 

In  the  ca*e  of  aubordinated  debt  the 
inatniment  mitet  be  uneecured  and  must 
dearfy  atate  on  ite  foe*  that  it  is  not  a  depodt 
and  te  not  insured  by  a  Federal  agency.  Bank 
holding  company  dc^t  moat  be  eubordinated 


>■  Unaacarsd  term  debt  iaaoed  by  bank  holding 
coayaniaa  prior  to  March  U.19M.  and  quakfyiag  a* 
sacoodaty  capital  at  tha  Haw  of  Jaauanca  would 
oootlnita  to  qualify  aa  aa  all  manl  of  supptomaalaiy 
capilai  uDder  Um  riak-bassd  fraaaewofk.  svbisci  to 
Iha  SO  perosBt  of  Thr  1  capital  Umitetion.  Bank 
balding  coo^Mny  farm  debt  iaaoed  oo  or  after  March 
12.  isaa.  must  be  autiordinated  in-order  to  qualify  aa 
capital 


in  right  of  payment  to  all  aenior  indebtedne** 
of  the  company. 

e.  Discount  of  supplementary  capital 
instruments.  As  a  limited-life  capital 
instrument  approaches  maturity  il  begins  to 
take  on  characteristics  of  a  short-term 
obligation.  For  this  reason,  the  outetanding 
amount  of  term  subordinated  debt  and  any 
long-  or  intermediate-life,  or  term,  preferred 
stodc  eligible  for  indusion  in  Tier  2  is 
reduced,  or  discounted  as  these  instrumente 
approach  maturity:  one-fifth  of  the  original 
amount  less  any  redemption*,  i*  exduded 
each  year  during  the  instrument's  last  five 
years  before  maturify.'* 

f.  Revaluation  reserves.  Such  reserves 
refled  the  formal  balance  sheet  restetement 
or  revaluation  for  capitel  purposes  of  as*et 
carrying  values  lo  reflect  current  market 
values.  In  the  United  Stetes.  banking 
organizations,  for  the  most  part  follow  GAAP 
when  preparing  their  finandal  stetements, 
and  GAAP  generally  does  not  permit  the  use 
of  market-value  accounting.  Fur  this  and 
other  reason*,  the  Federal  banking  agencies 
generally  have  not  induded  unrealized  asset 
values  in  capital  ratio  calculations,  although 
they  have  king  taken  such  value*  into 
account  a*  a  aeparate  factor  in  *isfising  die 
overall  financial  strengdi  of  a  banking 
organization. 

Con*i*tent  with  long-standing  supervisory 
practice,  the  excess  of  market  values  over 
book  values  for  assete  held  by  bank  holding 
companies  will  generally  not  be  recognized  in 
supplementary  capital  or  in  die  calculatioa  of 
the  riak-baaad  capital  ratia  However,  aU 
banking  ocganizatiaos  are  encouraged  to 
diadoee  their  equivalent  of  premises 
(building)  and  aquify  revaluatiaa  reserve*. 
Such  value*  will  be  taken  into  account  a* 
adifitional  coMidsrstions  in  sssnssing  overall 
capital  ■Ireugth  and  finaiirial  conditioa. 

B.  Deduction*  from  Capital  and  Other 
Adiuatmente 

Certain  aaaeto  are  deducted  from  an 
oiganizatioa'*  capital  for  the  purpoae  of 
calculating  the  risk-based  capital  ntia'* 
These  aaaete  indude: 

(1)  GoodwiU— deducted  from  die  sum  of 
core  capital  element*.  (See  discaasion  below 
of  limited  grandfathering  of  bank  holding 
company  goodwill  during  the  transition 
period) 

(ii)  foveatmente  in  banking  and  finance 
subsidiaries  that  are  not  consolidated  for 


r  capitel 
I  iif  Ihs  iwislsiidiag  ■■"fif'T 
with  raoMiaiag  OMSsrilMa  of  am*  than  live  ] 

aaataritiaa  of  four  te  fioa  years:  00  peroHM  of 

thrse  tofiDorysais;*Opaoaal  of  oalsteadtag 
»■»"—««  with  raaaateiag  maluriliea  of  two  to  three 
jrears:  20  perosat  of  ootstonding  amounti  with 
reawiaiag  aaturitiea  of  one  to  two  yean:  and  0 
parceat  of  nalatsniWwg  sbmobIs  with  rwainiwg 
■alsrilias  of  lass  tsms  one  year.  Soch  instroBiints 
with  a  icaMteiag  ouiturity  of  leaa  Ibaa  one  year  are 
exdodad  frasi  Tier  2  capitoL 

'*  Aay  asssis  dadactod  fran  capital  te  coayling 
dw  naamialia  of  the  ratio  ate  no!  included  in 
weighted  risk  aaaeta  in  ooa^wting  the  denominalor 
of  the  ratia 
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ararrant  Miok  an  ad)uatinant  to  capital  for 
aapenrtaoty  puipoaaa.  Theoe  otlier  factors 
could  inchida.  for  example,  the  abaence  of 
collateral  support.'* 

In  general,  when  Investments  in  a 
consolidated  subsidiaiy  are  deducted  from  a 
oonsoUdatad  parent  banking  organisation's 
capital  the  subaidiary'aassets  will  alao  be 
excluded  from  the  consolidated  assets  of  the 
parent  banking  ofganixatioo  in  order  to 
assess  the  letter's  capital  adequacy.*** 

The  Federal  Reaerve  may  alao  deduct  from 
a  banking  organizaUon's  capital  on  a  caae- 
by-caaa  baaia.  inveatments  in  certain  other 
subaidiariea  in  order  to  determine  if  the 
consolidated  banking  organization  meets 
minimum  supervisory  capital  raqtiirements 
without  reUanoe  on  tiie  reeouroes  invested  in 
such  subsidiaries. 

The  Federal  Reserve  will  not  automatically 
deduct  investments  in  other  unconsolidated 
subsidiaries  or  investments  in  {oint  ventures 
and  aaaodatad  oompaniea.*'  ^iooedleless. 
the  resources  invested  in  these  entities.  like 
investments  in  imcoasolidated  banking  and 
finance  subaidiariea,  support  aasets  not 
consolidated  with  the  reat  of  the  banking 
otganizatian's  activities  and.  therefore,  may 
not  be  generally  available  to  support 
additional  levnage  or  abaorfo  losses 
elsewhere  in  the  bonking  organization. 
Moreover,  experience  has  shown  that 
banking  organizationa  stand  behind  die 
looses  of  affiliated  inatitutions.  such  as  foint 
ventures  and  associated  companiea,  in  order 
to  protect  the  reputation  of  the  organization 
aa  a  whole,  in  aome  caaea.  thia  haa  led  to 
losses  that  have  exceeded  the  inveatoiants  in 
sudi  orgaaizatiaoa. 

For  thia  reaaoa,  the  Federal  Reaerve  will 
monibir  die  level  and  nature  of  sack 
iaveatBents  for  individual  banking 
organizatioaa  and  may,  on  a  caae4iy-caae 
baaia,  dednd  aucfa  inveataienta  bom  total 
capital  ccaponenta,  apply  an  appropriate 
risk  amightad  capital  chairge  againat  the 
orgaaizatioB's  proportioaate  share  of  the 
aaaets  of  its  aaaodated  companiea,  require  a 
Una-by-liae  oooaoiidation  of  die  entity  (in  the 
event  that  the  parent's  control  over  die  entity 
makea  it  the  functional  equivalent  of  a 
subsidiary),  or  otherwise  require  the 
ofganizatioa  to  operate  with  a  risk-based 
capital  ratio  above  the  minimum. 

bi  coasfafaftog  the  appropriateaeas  of  suck 
adjustments  or  acUona.  the  Federal  Reaerve 
will  generaBy  take  into  account  whetheR 


tha  ovarall  capital  adeqaacjr  of  a 
dia  Faderal  Raaarvt  ■> 
dia  afgaaisatlaa's  faUy  conaoiidalad 


••  IT  dM  sabaldiaiy'a  aaaets  art  oaotoildaled  widi 
IIm  paraot  baaUag  laganliatioa  for  finaacial 
rmwllag  parpoaaa.  IbIa  adiaslaiant  will  iavatva 
axdadk^  Iha  sabaidiafy's  aasato  OB  a  liaa4qMiM 


L  The  pataal  banUni  organiialion'a  capital 
raUo  wUI  dMO  ba  cakalatad  on  a  coosolidated  basis 
widilka  axoapttoa  that  dw  aaaata  of  the  exdadad 
aabaidiafy  wiU  not  ba  csaaabdalMl  with  tba 
ramaiadar  of  Iha  parent  hankiag  ofgeoiaatiaa. 

•' Tba  dalMtiaa  af  aach  aotitias  ia  coolaiaad  ia 
dw  iaattactioaa  to  dw  Cowaolidatad  Haancial 
Sutaaaaata  far  Baok  HakUni  CoaMMniaa.  Under 
lagaisloiy  raportiag  ptocaduraa,  aaaociatad 

I  and  ioiat  vantana  ganefaBy  ara  defiaed 
M^iaaiaa  in  wirich  the  ttaidrtng  onanisatiaB 
I  ai  la  SO  panoaal  of  tba  votiag  alock. 


(1)  The  parent  banking  organization  has 
significant  influence  over  the  financial  or 
managerial  policies  or  operations  of  the 
subaidiaiy.  joint  venture,  or  assodatad 
company: 

(2)  The  banking  organization  is  the  largest 
investor  in  the  affiliated  company;  or 

(3)  Other  circumstances  prevail  that  appear 
to  closely  tie  the  activitiea  of  the  affiliated 
company  to  the  parent  banking  organizatioa. 

3.  Reciprocal  holding$  ofbmiking 
organuationa '  capital  instnunents. 
Reciprocal  holdings  of  banking  organizations' 
capital  instruments  (that  is,  instruments  that 
qualify  aa  Tier  1  or  'Tier  2  capital]  «^ll  be 
deduded  from  an  organization's  total  capital 
componenta  for  the  puipoae  of  detennining 
the  numerator  of  the  risk-based  capital  ratia 

Reciprocal  hofalings  are  cross-holdings 
resulting  from  formal  or  informal 
airangeaients  in  which  two  or  more  banking 
organizations  swap,  exchange,  or  otherwiae 
agree  to  hold  each  other's  capital 
instruments.  Generally,  dediictions  will  be 
limited  to  intentional  cross-holdings.  At 
present,  the  Board  does  not  intend  to  require 
banking  organizationa  to  dedud  non- 
reciprocal  holdings  of  such  capital 
instruments.**  ** 

///.  Proceduna  for  Computing  Weighted  Riak 
Aaaeta  and  Off-Balance  Sheet  Items 

A.  Procedures 

Aaaets  and  credit  equivalent  amounts  of 
off-balance  aheet  items  of  bank  holding 
companies  are  aasigned  to  one  of  several 
broad  risk  categories,  according  to  the 
obligor,  or,  if  relevant,  the  guarantor  or  the 
nature  of  die  coUateral  The  aggregate  dollar 
value  of  die  amount  in  each  category  is  then 
multiplied  by  the  Mk  wd^t  associated  with 
diet  catMoiy.  The  resulting  wreighted  vahiea 
from  ea<»  of  the  riak  categories  are  added 
together,  and  this  siui  is  tihe  banking 
oiganizatioo's  total  areighted  risk  assets  diat 
comprise  the  denominator  of  the  riak-based 
capital  ratio.  Attachment  I  provides  a  sample 
calculation. 

Risk  wei^ts  for  all  off-balance  aheet  itema 
are  determined  by  a  two-stq>  process.  First 
the  "credit  equivalent  amount"  of  off-balance 
riieet  items  is  determined,  in  most  caaea,  by 
multiplying  the  off-balaoce  sheet  item  by  a 
credit  conversion  factor.  Second,  the  credit 
equivalent  aniount  is  treated  like  any  balance 
sheet  aaset  aod  generally  ia  assigned  to  die 
appropriate  ride  category  according  to  the 
obligor,  or,  if  relevant  the  guarantor  or  the 
nature  of  the  ooUateraL 

In  general  if  a  particular  item  qualifies  for 
placement  in  more  than  one  risk  category,  it 
is  assigned  to  the  category  that  haa  the 
lowest  risk  weight  A  holding  of  a  US. 
munidpal  revenue  bond  that  is  fully 
guaranteed  by  a  U.S.  bank,  for  example, 
would  be  as^ned  the  20  percent  risk  weight 


**  Dadoctians  of  heidiiiaB  of  capital  secaritiae 
alao  woald  aot  be  aMda  ia  die  caae  of  interstate 
"stake  out"  lareatmeats  that  coaiply  with  the 
Board's  Micy  StataoMot  on  Noavoting  Equity 
inveaUaanla.  U  CFR  32S.Ha.  la  addilioa.  lioMiagi  of 
capital  Instrumaata  itsaed  by  other  banking 
ofganisatioaa  but  tatwa  ia  aatiafaction  of  debts 
previously  oootractad  would  ba  exeaq>l  from  any 
deductioB  froai  capital 


appropriate  to  claims  guaranteed  by  U.S. 
banks,  rather  than  the  SO  percent  risk  laeight 
eppropriate  to  U.S.  mimidpal  revenue 
bonds.** 

The  terms  "claims"  and  "securities"  used 
in  the  context  of  the  discussion  of  risk 
weights,  unless  otherwise  specified,  refer  to 
loans  or  debt  obligations  of  the  entity  on 
whom  the  claim  is  held.  Assets  in  the  form  of 
stock  or  equity  holdings  in  commercial  or 
financial  firms  are  assigned  to  the  100  percent 
risk  category,  unless  some  other  treatment  is 
explidtiy  peimitted. 

E  Collateral  Guarantees,  and  Other 
Conskierations 

1.  Collateral.  The  only  forms  of  collateral 
that  are  formally  reoogiiized  by  tiie  risk- 
based  capital  framework  are:  cash  on  deposit 
in  a  subsidiary  lending  institution:  securities 
issued  or  guaranteed  by  the  central 
governments  of  the  OGCD-baaed  group  of 
countries,**  US.  Government  agendes.  or 
US.  Government-sponsored  agencies;  and 
securities  issued  by  multilateral  lending 
institutions  or  regional  development  banks. 
Claims  hilly  aeciired  by  such  collateral  are 
assigned  to  the  20  percent  risk  category. 

The  extent  to  which  qualifying  securities 
are  recognized  as  collateral  is  determined  by 
their  current  market  value.  If  a  claim  is  only 
partially  aectired.  that  is.  the  market  value  of 
the  iriedged  securities  is  less  than  the  face 
amount  of  a  balance  sheet  aaaet  or  an  off- 


■*  The  Board  inlwidi  to  aiaailar  aoo-recipraGal 
hohMi^  of  odwrtiislfingerisaiisHeBi- capital 
instfasMols  aad  to  provide  infaf  aWna  oa  each 
hoidiagi  to  the  Baaie  Saparviaora'  Caauuttee  aa 
called  far  aadar  the  Basis  capital  fraawwori. 
*«  Aa  iavaatBMat  in  aharas  of  s  haid  < 
laoleiyafvarioi 

ilkatirMdaaparaleiir. 

would  DQ  flMifBSd  to  QlfliHCBt  fwfc  GOtCpOnM*  M 

geowaBy  asiiynid  to  the  liak  cak 
to  die  b^keal  list  weightad  eecwity  ar  i 
diat  dw  faad  is  penaitted  to  hoU  ia  aooordaaoe 
with  its  ataled  iavealiBenl  obiactivaa.  Itowevar.  ia 
no  case  will  iadiiect  holdingt  Hirnngti  riiawa  ia  audi 
haab  be  aiaigwad  to  the  aero  percaat  riak  category. 
For  exaaiple.  if  a  fand  ia  peiautled  to  held  U£. 
Treaaariaa  and  rnmiaarrial  paper,  tharca  in  tlMt 
fiud  would  generally  be  aeaivwd  the  100  percent 
ttek  weight  appreprtoto  to  caaiiifriil  paper. 
regsrdlessofdH  adaal  coaipaoitiaa  of  tlie  fund's 
investBMDts-at  say  partkalar  tiSM.  Sham  in  a  faod 
that  nay  invest  only  ia  VS.  Traaaury  tecuritie* 
would  generally  be  assigned  to  tlie  20  percent  risk 
category.  It  tai  order  to  nwintain  a  neceaaary  degree 
of  ahort-teiw  liqaidity.  a  fiaid  is  permitted  to  bold 
aa  Inaignirirant  aiaaant  of  ita  aaaets  in  iliort-lena. 
hi^ily  Hqoid  aecoritiea  of  auperkir  credit  quality 
that  dc  not  qaaltfy  far  a  preferential  riak  waigbt 
such  securities  will  gsnmlly  not  bs  tsksa  iato 
aoooanl  ia  deterauning  die  risk  category  into  which 
the  banking  organisatioa'a  holding  in  the  overall 
fand  shoaM  be  sssignsd.  Bagardlaas  of  dw 
ooapoaltiaa  of  the  land's  aacwities.  if  the  fwid 
engagea  in  any  activitiea  tiwt  appear  apecalatlve  in 
nature  (for  exaeiple.  uae  of  fiitaraa.  Ibrwaida.  or 
option  oootracts  far  purpoaas  other  than  to  reduce 
interest  rate  riak)  or  has  aqr  other  charactatialica 
tliat  are  inconsistent  «*ith  liie  preferential  riak 
weighting  aasigned  to  die  fund't  inveataients. 
holdi^a  ia  dw  haid  will  be  aaaigned  to  dw  100 
pereent  riak  catagory.  Daring  the  exaninatioa 
procaai.  tiie  treatment  of  shares  in  such  funds  that 
are  aaaigned  to  a  lower  risk  weight  will  be  subiect 
to  examiner  review  to  ensure  that  they  have  been 
assigned  an  appropriate  risk  weight 


/Vol  H  Na  17  /  ftiday.  lanury  27.  19M  /  Rul»  md  lUgulatJoot 


cownlriM.  ■mMUmvI 

•nd 

depoattory  loMitattaM, 

•lM>  imviteii  ir  ■  oialB  to 

guaranlMd  tlMl  to.  oovant*  of  dM 

to  Im*  diM  Ika  h«  ■■Mat  of  « 

•hMt 

portioa  lUl  to  Mt  Idy  oovand  bjr  *• 

guwuiM  to  umltpmi  to  dw  ftok  oato«anr 

•ppravatoto  to  dw  oMtfor  or.  tf  ratovaat.  to 

carmtd  by  two  tysw  of  fMnoMM  *at 
diflara^l  itok  Wii^  Mdi  M  ■  UA 


>(IOi).| 
only  itript  (TOil.  M 

ItodwUBpacMtftoki 

loflksl 


nto< 

toUwprooMor 
coltoctfon.  both  ioraipi  ad  < 

daiiiM  (iodudtng  d— iinH  dtpodto)  oo. 
and  dM  pofttoaa  ol  ilMrt-toni  datoM  dut  an 
gnafantawi  by.**  U&  dapoattocy 


jfaar  ar  haa  ivaMAiAiy  aMtarity  and  Iobc- 

BMtafity.telkaeaaaafoaMrftMato.aboi 
tana  to  daOaad  aa  aaa  yaar  ar  toaa  orv^M/ 
aMturity  and  luag  tof  to « 
yaar  ongtaal  ^■•■Hhi.a' 


altotfi«ordMriak 
oflkatypaaali 


■•ApitMl^HMMdl 


i»igi  >■■»■■< 


oftoa 


tp) 


M^  aaMMw  *M  «HMy  tor  *•  M 
it2«al|^  aatogMy.  *■  «Mka  M^H 
iiial^  ligniii%aatopwdiad» 

riMiil to*»M^w*ilit  "■*^"* 

idii^rtog  *o  iHaa.  bat  to  aa  oaaa  la  *•  •«• 
arfiaatogMy.Tbafcto^toMayto.dw 


"•■nriapaprt 


InatittrtkMM  *■  and  tan^  I 
tern  dabM  oa.  aad  Iba  porttooa  of  kNig-to(*> 
daims  that  an  gaaraBleed  by.  U.S. 
depooitory  institutioaa  and  OBCD  Lbi*i  ** 

lUs  catagory  abo  indudaa  the  portiaaa  of 
cUima  that  are  conditionany  guaiantead  by 
OECD  central  govcmmanta  and  U  A 
Covemmant  agendea,  as  well  aa  Iha  poitiona 
of  local  cHiieacy  cUima  that  are 
conditioaally  yiaiantead  1^  noo-OBCD 
central  fowaraoMBta.  to  the  extent  that 
aubaidtonr  dapoaitary  inatitutiaaa  have 
UabiUttoa  bookad  ia  that  cmency.  la 
additiaa.  thia  catotory  alao  iachidea  ciatoaa 
on.  and  dM  partoaa  of  daiM  dMt  are 
guaraataod  by.  UA  < 
agendea  ••  aad  daiM  aa.  aad  dw  I 


"  H  n  ihpialln  J  iMlMalliiiM  iri  i1nflnii(l  tn 
tndndi  fafMdM*  (ioraitB  and  dcMMMic)  of 
MwaUy-taMad  badts  and  depMitefy  taMHntiaw 
dMfWiad  aad  haadquartafad  la  Iha  to  rtata*  of  Ika 
Unitad  Slalaa.  te  IXaMct  of  Cofanbla.  MMflo  Mca. 
and  U3.  tattttoriaa  and  poaaaaaiaaa.  The  deBaWoB 


aavtaifi  Of  bdanaf  ai 
oaoparatlfa  liaiaiii  credit 


]    i    •    '     -—--* ' 

(otfar  daa  dw  U A)  that  Mm*  to  I 

groop  of  ooaairiaa.  Na»OKO  I 

aiiddieto>i»aarbaa(fMiitoi  laii  itwaireMr)! 

MdwAatowaori 

OBCD^aaad  groap  ol  ooamriaa.  For  tfait  panwaa.  a 

lauk  aipw  »toanr  oa  waaataty  w^"'*"'  **  *» 
cowrtry  of  lii  oijaaiBaaaa  aa  pnaopal  aaaaJaj 
ooafalta^K  laaaiaaa  ^na^la  la  a  aabatanlial  axlaat 

lo  accept  daaMad  dtoaatla.  Qatow  aa.  aaa  Ine 

OBCD  oamral  beak  are  keeled  aa  datow  oa.  or 

I  bp.  a  B0»OBCD  beak,  euapl  for  tocal 

OeCD  ecnml  beak  thai  are  hadad  ia  local 
currency  UatiiUbaa.  The  totlar  daima  era  aaaisned  to 
the  aero  percaot  riak  category. 

**Lui^larwcUiwaoB.orgBafaaleedby.ooa- 
OBCD  beaka  Md  all  daioM  OB  bank  kofaiing 
I  to  the  IflO  percent  itak 
beak-iaeaad  lacurltiea 
dial  qaalify  ea  capttd  oftha 

lUACi  iiiaiiil  iiiiaimrl 


IkydwUa 
I  bet  ■beae  uMlgalliaa  arewa>e<fffu'tfy 
I  by  Iba  Idl  fanfc  and  creA  of  dw  lU. 
itodadalharederd 
I  Coipaeeltan  Cn&MCL  dw 
Fe^nl  NaitaMi  kioi^iWi  Aaaoctottoa  (FMdA).  Ike 
Peiw  Credit  BfiHa.  Ibe  Fe 


of  daima  gaaraataed  by.  the  lateniatioaal 
Baak  ior  Racoaatnictton  and  DevatapoMBt 
(Warid  Baak).  the  iBteramericaa 
Devetopmant  Bank,  the  Aaian  Devdopnant 
Bank,  die  African  DavdopaMm  Baak.  dw 
European  breeataaeat  Baidu  aad  otbar 
mukUalatd  landing  iaatitotioaa  or  ragtoad 
devdopaaentbankatewfaididreUA 
Govenment  to  a  diaraboldar  or  ooatiibMtiag 
mamber.  Canard  obligation  datona  ea.  or 
portiona  af  xlatoM  gnaranteod  by  die  fdl  fdtb 
and  cradit  oi  atatea  or  otbar  poiiticd 
anbdividaaa  of  dw  U&  or  odwr  ooantriea  of 
the  (»CD-baaed  group  are  alao  aeeignad  to 
dito  catagory.** 

Tbto  category  alao  todadea  dw  pottioaa  of 
daima  (iinhabng  reparcbaaa  apaaaaaato) 
ooUMratiaad  by  caab  oa  depoait  to  the 
aubaidiary  tonding  iaadtatioa:  by  aacaritiea 
iaauad  ar  gaaranlaad  by  OECD  caakd 
govenunenta.  U&  Coeananent  ageariaa  or 
MS.  Govemment-apooaored  agendaa:  or  by 
aacnriltea  iaaoad  by  BMdtiialefd  tending 
faiatitirtiana  or  ragiaad  devdopment  banka  to 
tvhid  the  IL&  Covecnmeat  to  a  ahareiiolder 
Of  cuuliibatiag  awawtar. 

3.  Category  3:  SO  percaaL  Thto  category 
indodaa  loaaa  fully  aacarad  by  Bnt  beaa  •* 
on  1-4  faanly  reddanlid  prapartiea,**  dther 
owner-oocapiad  or  rented,  provided  Aat  each 
loana  have  bean  made  in  accordance  aritb 
prodent  anderwiitiBg  ataadarda.  bidnding  a 
conaervative  hMB-to-valaa  ratio:  **  are 
perfonnii^  to  accordance  with  dieir  origind 
terma;  and  era  not  M  daya  or  more  pad  due 
or  canted  to  aoaaccntd  8talm««  Atoo 
toduded  to  Oto  category  are  privaldy-iaaiied 
iniBlgi^  harknri  aecuritwa  ptoiddad  tfaab  (1) 
The  atnictara  of  the  aecaiity  DM8to  die 
criteria  deaaibad  m  aacdoa  I1I(BM3)  diove: 
(2)  if  te  aaoidty  to  bacfcad  by  a  pod  of 
conveatiaad  martgagea.  ao^vdariying 
moftgage  areata  tbecritefM  dpniihad  above 
in  thto  aacdoa  for  abgdabty  far  te  SO  peroeat 
riak  weight  category  at  the  time  the  pod  te 
originated:  and  (3)  if  dw  aacarity  to  backad  by 
privalaly-iaaaed  aortgage-backad  aecaridaa. 
eocA  aaderiying  aacatity  qadifiea  far  the  SO 
percent  liak  category.  Privately  iaauad 
mortgage-badted  aacarittaa  that  da  aot  meet 
dieae  criteria  er  diat  do  not  qoalify  for  a 
lower  riafc  weigte  an  gaaerally  aad^wd  to 
the  IflO  paroaat  liek  areigfat  catagory. 

Ateaaadffwdtolbui 
(non-general  obbgatian) 


appraiaal  gnidaUBM 
organiaaWaa'a 

««nii  inMilpiopty 
the 


**  CiaiaH  on.  or  gaaranleed  by.  atalee  or  other 
politicd  aabdMatan  of  caaMriea  dMt  do  aol 
bekM«  to  *e  OBdVbeeed  yaap  d 
placed  to  toe  to*  percent  itek 

iurior  beeM  ea  e  reaidraitai  preperly  end  aa  elher 
perty  kdda  aa  intarwoing  Uaa.  die  Ireoaactioa  ia 
traalad  aa  a  aiiigto  loan  aecand  by  e  fini  ha*  far 
die  paipoaa  d  Julaiaiaiag  toe  laae  to  vetee  Ito. 
»*-ni»typaadpioaat«t«albat<|aelt»yV-» 

FR  Y-«C  Report 

*•  Tte  laa»to-valaa  nae  ia  baaed  apaa  dw  areat 
coneto  appr^eed  aatoa  d  the  property.  ABlha 
eppraiaeb  weal  he  aMda  te  a  weaaar  coMiitoal 


obligatiana.  inHif^*~g  loana  and  leaaea.  that 
are  obligatiana  of  atotea  or  other  poiiticd 
aabdiviaiana  of  die  US.  (for  exampla. 
munidpd  revenae  bonde)  or  other  ooaatriee 
of  die  OECD  baaed  gwrnp.  bat  for  wbidi  toe 
government  entity  to  canmittod  to  repay  the 
debt  aritfa  revennee  frare  the  epecific  proiacto 
financed,  rather  than  frere  generd  tax  fcada 

and  faraign  exchange  rato  < 

atandard  riak  obbgan  (that  ia.  < 

loan*  or  debt  eecoritiee  arodd  be  aaei^iad  to 

die  100  percent  riek  category)  ere  todaded  to 

the  SO  percent  category,  unlew  they  are 

badied  by  collateral  or  gnaranteea  that  alloar 

diem  to  be  placed  in  a  lower  ridi  category. 

4.  Category  4:  lOOpenxtU.  All  aaaets  not 
inrl^nlurf  to  die  categoriea  above  are  asai^ied 
to  thto  category,  wbkh  compriaea  atandard 
riak  aaaeta.  The  balk  of  die  aaaeU  typically 
found  to  a  loan  portfdto  would  be  aaaigned 
to  the  100  percent  category. 

Thto  category  indudea  long-term  daiare  oa. 
and  the  porttona  d  hmg-tcm  daima  dret  are 
guaranteed  by.  non-OECD  banka.  and  all 
claims  on  aoaX)ECO  centrd  govenanento 
that  entail  Boaae  degree  of  tranafar  ftok.«* 
ThU  category  alao  iachidea  all  ctefaaa  oa 
foreign  and  domeatic  private  aactor  obligon 
not  inrhdwl  to  the  cat 
(indnding  teana  to  i 
inatitatiana  and  I 

claims  aa  oomaaefctel  fifBM  owned  by  lb 
public  aactac  GMtanar  bafaiiitfee  to  the  I 
uii  111  I iiidaaras  natitanrtinginiiiliini 
atandred  riak  ddM  «*  tovcstmente  to  fixMl 
assets,  premisea,  and  other  red  eatoto 
owned  coaaaoa  and  prefamd  atock  of 
corporatioaa,  tedadiag  stock  acqoirad  far 
ddite  previoasly  ooatractad:  roaimrrriai  and 
consumer  bians  (except  teae  aaaigned  to 
lower  riak  categories  dae  to  rero^rifd 
guarantees  ar  coBaterd  and  toaaa  far 
residentid  property  that  qadify  far  a  brenr 
riak  weight):  BMrtage^Mcfcad  aacarittea  Ibd 
do  not  awd  critatta  for  aaai^aMat  to  a  lower 
riak  wd^  (iadadtog  any  daeeee  of 
mortgage  backed  aecnritiea  that  can  abaoib 
more  than  their  pro  rafti  share  of  loaa  anthoot 
the  whole  iaaoe  being  in  defadt):  and  all 
stripped  mortgage -badted  and  similar 
secnritiea. 

Alao  bidnded  to  dns  category  an 
mdnstrid  devdopment  bonds  and  simlar 
oMigetiona  tosaed  under  the  anapteea  of^ 
stotea  or  poiiticd  subdivisions  of  the  OECD- 
based  group  of  countries  for  the  benefit  of  a 


••Sochi 
dai^  aa.  Md  dw  pertioaa  d  c 
goaraalead  by.  BonOBCD  central  I 
dioaapofliooadleotlainaacy  cliianaa.ar 

ibaUby 
aubadiaty* 
•"Cwluniilikl 


pufpooedipnatotiw  pioparty  Jmilipn latere 
placed  in  die  100  percent  riak  I 


lbyU3. 
foreign  banks. 
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ttiy 


illMlp«fty 
or  mtarpHM.  not  the  fovvnunMit  wiHIy.  is 
obltf  fd  lo  pay  lh«  principal  and  tntaraat 
and  all  ob^paHona  of  aUtM  or  poilHcal 
MtbdlvtatoM  of  oountriaa  thai  do  not  balong 
lo  iIm  OflCXVbuad  rowo. 

Tha  feUowtnfl  aasals  alao  ar*  aaatgnad  a 
Hak  «««tehl  of  100  parcani  If  thay  haw  no< 
baan  daduitad  from  capital:  InvaaliBanta  In 
unooMolklatad  ooaipanl«s.  ioini  vanturaa  or 
aaaodalad  wpantaa;  inatniniant*  that 
qualify  aa  capital  laauad  by  other  banking 
iwginliatlnna  and  any  Intanglblas.  tnchMlng 
inadfalkarwl  toodwUL 

D.  Off-BalanGa  Shaat  llmna 

Tha  faoa  aoMuni  of  an  off-balanca  ahaal 
ilaai  la  tBoarnorvtad  into  ih«  riakbaaad 
capital  ratio  by  multiplying  it  by  a  cradlt 
ooavaralon  (actor  TIm  raaullani  cradil 
aqahralant  amount  la  aaal^iad  to  tha 
aporapriala  riak  calagory  according  to  tha 
oMfor.  or.  If  ralavant  tha  guarantor  or  tha 
aalM«  of  tha  ooaalaraL**  AttachmanI  IV  mU 
loflk  Mm  owi»waloa  hctort  for  varioua  typaa 
of  ofMMtaaoa  ahaat  IImbs. 

1.  htmrn  with  a  tOOparcmnI  comvwsmm 
factor.  A  100  parcani  convaraloB  (acior 
appUaa  lo  diroct  cradll  Mtbatiniiaa.  whtak 
ladwla  guaranlaaa.  or  aqulvalani 
Inatniwanti  backing  financial  claima.  Mich  aa 
outaiandliig  Mcuritlas.  loans,  and  oihar 
flnandsl  babiUbaa.  or  that  back  ofT-balaiica 
thaai  llasM  that  rsquira  capital  andar  tha 
riak-bsssd  capital  frwMwork.  Dlnct  crsdtl 
substltvtas  tndudo.  lor  oxsnpls.  (Inandal 
standby  latiara  of  cradlt.  or  olhar  aquivalant 
Inavocabla  undarUklnfi  or  auraty 
aiiangawiants  that  guarantaa  rapaymant  of 
flaaadal  obUfslioas  such  ss:  coamsfclsl 
papar,  iax-axampi  Mcuritlaa.  ooasMrcial  or 
Intttvidual  loana  or  dabt  obUfatioiis.  or 
•landby  or  oommafdal  loiiars  of  cradlt 
Dlfact  cradlt  ■ubatltuiaa  alao  tadtida  Iha 
acqulaltiaa  of  riak  partdpattans  In  baakar* 
aooapianoaa  and  atandby  lattats  of  cradlt. 
■Inoa  both  of  thaaa  tranaactloaa.  !■  allact 
ooostltuia  a  guarantaa  by  tha  acquiring 
banking  organixaboa  that  tha  uiKlariying 
aooowt  pariy  (obligor)  will  rapay  lu 
obUgsttoa  lo  Iha  oriflaatlng.  or  issuing, 
instllvUoB.**  (Slaadby  lattars  of  cradll  that 
ara  parfanaanca-ralatad  ara  disniasad  baiow 
asMi  hava  a  crsdlt  oonvaraloa  factor  of  80 
parosBt) 

TIm  hdl  amount  of  a  dlract  crsdit  tubatltuta 
ia  ooarariad  at  100  parcant  and  tha  rasulting 
cradll  aquivalant  amount  la  asalgnad  to  tha 
riak  calagory  appropriata  to  tha  obligor  or.  if 
raisvaal.  Iha  guarantor  or  tha  natura  of  Iks 
oollataraL  fai  dM  caaa  of  a  diract  cradlt 
•ubatituta  In  which  a  riak  participation  **  has 


baan  conwyad.  tha  full  amount  ia  ttill 
BOararlad  at  100  parcani.  Ikwravar.  tha  cradil 
•^■ivalant  amount  that  has  baan  canvayad  is 
asalgnad  lo  whlchavar  riak  calagory  ia  lowor 
Iha  nak  calagory  appropriata  to  tha  obligor, 
aflar  living  affact  to  any  rolavant  guarantaas 
or  coOalaraL  or  tha  riak  calagory  appropriata 
to  tha  liMtltution  acquiring  Iha  participation. 
Any  ramalndar  is  assignad  to  tha  risk 
calagory  appropriata  lo  tha  obligor, 
guarantor,  or  collateral.  For  axampie.  (ha 
portion  of  a  dlract  cradil  tubatltuta  convayad 
aa  a  risk  participation  to  a  VS.  domestic 
dspoailory  Institution  or  foreign  bank  is 
Bssiigpsd  lo  tha  riak  calagory  appropriata  to 
dates  gMTuMaad  by  thoaa  lastitirtioas.  that 
is.  tha  »  paraaat  risk  cstagorv.**  TMa 
approach  racopriaas  that  s«ch  oonvayanoaa 
raplaoa  Iha  originating  banking  organixation's 
axpoaura  to  Iha  obligor  with  an  exposure  to 
Iha  institutions  scquiring  tha  risk 
participations.** 

ta  ths  caaa  of  dlrad  ciadit  substitulaa  dMt 
lake  tha  forvi  of  a  syodicalloa  that  is,  whan 
aach  banking  or|anlxatlon  if  obligstad  only 
for  its  pro  rota  snara  of  tha  risk  and  than  is 
no  recourse  to  tha  originating  banking 
organisation,  aach  banking  organisation  will 
only  Indude  its  pro  rata  thsre  of  tha  diract 
cradlt  subaUtute  in  iU  risk-based  capital 
calculation. 

Plnandai  standby  letters  of  cradll  ara 
distinguished  from  loan  commitments 
(discussed  batow)  in  thai  standbys  are 
irravooabb  obHgitioiM  of  Hm  banking 
organisation  to  pay  a  third-party  beneAdary 
when  a  customer  (account  party)  faitt  to 
rapay  an  outstanding  loan  or  debt  instrument 
(dirod  cradlt  subatilats).  Psrfonaance 
stasKiby  lattan  of  credit  (parformanoa  bonds) 
ara  inavocabta  obtigstloiis  of  lbs  banking 
oifsntiatiOB  lo  pay  a  diird-paity  benefldary 
I  a  CMStoBBsr  (aoooual  party)  faik  to 

mm  other  contractual  noft-Anandal 
obUgBtioB. 

The  dlatlngulahing  characteristic  of  s 
stawniy  letter  of  credit  for  risk-basad  capital 
I  is  the  combination  of  irravocabibly 
I  tha  fad  that  funding  is  triggsrsd  by 
soma  fallura  to  repay  or  psffons  aa 
obligatloo.  Thua,  any  cooimitment  (by 
whalavar  naoM)  that  involves  an  irrevocable 
obUgstlOQ  to  owka  a  payiasnl  to  the  custotar 
or  to  a  third  party  In  tha  evaol  tha  customer 
faiJt  to  rapay  an  outstanding  debt  obUfstioa 
or /biii  lo  paf^orai  s  oontra«^tual  obligBtioB  is 
Haalad.  for  risk-basad  capHal  purposes,  as 
laspactlvaly.  a  flnandal  guarantee  standby 
iatiw  of  craidit  or  s  parfbrmaaoa  standby. 

A  loan  coauBltaent  on  the  other  hand, 
iavotvaa  an  obMgstloa  (with  or  without  a 
aaalstlal  advans  chains  or  siaUlar  daasa)  of 


far  *a  Ml  aMMl  af  the  dlrad  cradll 
If  Mm  sarty  thai  has  aeqaf 
fads  la  pa*  whaa  thai 


the  banking  organisation  to  fund  its  customer 
in  the  normal  coune  of  business  should  the 
customer  seek  lo  draw  down  Ihe 
conunltmenl. 

Sale  and  repurchase  agreements  and  asset 
sales  writh  recourse  (to  the  extent  not 
Induded  on  the  balance  sheet)  and  forward 
agreemenls  also  are  converted  st  100 
percent.**  So-called  "loan  strips  "  (that  is. 
short-term  sdvsnces  sold  under  long-term 
commitntents  without  direct  recourse)  are 
treated  for  risk-based  capital  purposes  as 
sssets  sold  with  recourse  end.  sccordingly. 
sra  slso  converted  at  100  percent. 

Forward  agreements  are  legally  binding 
contractual  obligations  to  purchase  assets 
with  certain  drawdown  at  a  spadried  future 
date.  Such  obligaliotu  indude  forward 
purdiases.  forwsrd  forwsrd  deposits 
placed.**  and  partly-paid  shares  and 
securities:  they  do  not  indude  commilments 
lo  make  residential  mortage  loans  or  forward 
foreign  exchange  contracts. 

Securities  lent  by  a  banking  organization 
ara  treated  in  one  of  two  ways,  depending 
upon  whether  the  lender  is  at  risk  of  loss.  If  s 
banking  organization,  at  ageni  for  a 
customer,  lends  the  customer's  securities  and 
does  not  indemnify  the  customer  against  loss, 
then  the  transaction  is  exduded  from  the 
risk-based  capital  csiculalion.  If. 
alternatively,  a  banking  organization  lends  its 
own  securities  or.  acting  as  agent  for  a 
customer,  lends  the  customer's  securities  and 
indemniries  the  customer  against  loss,  the 
transaction  is  converted  at  100  percent  and 
assigned  lo  the  risk  weight  category 
appropriate  lo  the  obligor,  to  any  collateral 
delivered  to  the  lending  banking 
organixation.  or.  if  applicable,  to  the 
independent  custodian  acting  on  the  lender's 
behalf. 

2.  /ferns  with  a  SO  percent  conversion 
factor.  Transaction-related  contingencies  sre 
converted  at  SO  percent.  Such  contingencies 
indude  bid  bonds,  performance  bonds, 
warranties,  standby  lettera  of  credit  related 
to  particular  transactions,  snd  performsncc 
standby  lettera  of  credit,  ss  well  ss 
acquisiUons  of  risk  partidpation  in 
perfonnanca  standby  lettera  of  credit. 
Pefonnanca  standby  lettera  of  credit 
represent  obligstions  backing  the 
performance  of  nonflnancial  or  commercial 
contracts  or  undertakings.  To  the  extent 
permitted  by  law  or  regulation,  performance 
standby  lettera  of  credit  indude 
arrangements  backing,  among  other  things, 
subcontractora'  and  supplien'  performanca. 


.ar.lf 

••TlMI  te.  a  partlclpattaa  In  whldi  Ik*  oritliiaHnt 
Itaiiklag  onwilsatiaa  mMln*  lubW  to  iIm 


Mm  pafUdpattoa  or.  If  rafavaal.  the  gnafaalar  ar 
nalur*  of  ih*  colUtarsL 


*■  In  ngulalory  raports  and  under  GAAP,  bank 
hddint  oampaaiaa  are  pemitted  lo  ireai  tome  attal 
talet  with  tacearsa  as  "tnia"  taitt.  For  ritk -bated 
capital  purpoaas.  how«»«i.  tucii  ataatt  told  with 
I  and  lapofiad  at  "tnia"  talet  by  bank 

I  are  oonverlad  at  100  percant  and 
I  lo  dw  risk  cattgoty  appropriata  to  the 
aadariytag  obUgor.  or.  If  talavani  the  guaranlor  or 
aalan  of  the  eellaiaraL  provklad  that  the 
transsrtioas  staat  dw  dafinltioB  of  aaaett  told  with 
.  lachMhiv  the  tala  of  1-4  family  retidential 
,  that  It  conlainad  In  the  iattntctioni  to 
the  coaMaarcial  bank  Consoiidalad  Raporit  ol 
Coodltion  and  bwoaM  (Call  Report). 

**  Forward  forward  depoaitt  accepted  are  treated 
at  Inleretl  rale  contraclt. 


labor  and  Bialafiatst 
construction  bids. 

The  unused  partiaw  of  i 
an  original  owtHrity  mrmadiag  one  year.*** 
induding  uaderwiitiag  iTwniitaisnts  sad 
coounercial  and  consumer  cndit 
commitments  also  are  converted  at  SO 
percent.  Original  maturity  is  defined  as  the 
length  of  time  between  the  date  the 
commitment  is  issued  snd  the  earliest  date  on 
which:  (1)  The  banking  drganizalioa  can.  at 
its  option,  unconditionally  (tvithout  cause) 
cancel  the  commitment  * '  and  (2)  the 
banking  organixation  is  scheduled  to  (and  as 
a  normal  practice  actually  does)  review  the 
fadhty  to  delenninc  whether  or  not  it  should 
be  extended.  Such  reviews  nmsl  contimw  to 
be  conducted  at  least  annually  for  such  a 
fadlity  to  qualify  as  a  short  Icri 
conunitment. 

Commitments  are  defined  as  any  legally 
binding  arrangements  that  obligate  a  banking 
organization  to  extend  credit  in  the  form  of 
loans  or  leases;  to  purchase  loans,  securities, 
or  other  assets,  or  to  participate  in  loans  and 
leases.  They  also  indada  overdraft  facilities, 
revolving  credit  home  equity  and  awrtgage 
lines  of  credit  and  similar  transactioBS. 
Normally,  commitments  invatve  a  written 
coRtrad  or  agreement  and  a  eaawnibneat  fee. 
or  some  other  form  of  coosideratioa. 
Commitments  are  iochided  ia  weighted  risk 
assets  regardless  of  tidiether  they  contain 
"material  adverse  change"  clauses  or  other 
provisions  that  are  intended  to  relieve  the 
issuer  of  its  funding  obligation  under  certain 
conditions.  In  the  case  of  commitBients 
structured  aa  syndications,  when  the 
banking  organization  is  obligated  solely  for 
its  pro  rata  share,  only  the  banking 
organization's  proportional  share  of  the 
syndicsted  commitment  is  taken  into  accoimt 
in  calculating  the  risk-based  capital  ratia 

Fadlities  that  are  luconditionally 
cancellable  (without  caase)  at  any  time  by 
the  banking  organization  are  not  deemed  to 
be  commitments,  provided  the  haaking 
organizatioa  makes  a  separate  credit  decision 
before  esch  drawing  under  the  facility. 
Commitments  with  an  original  mattuity  of 
one  year  or  less  are  deemed  to  involve  low 
risk  and.  therefore,  are  not  assessed  a  capital 
charge.  Such  short-term  commitments  are 
defined  to  indude  the  unused  portion  of  lines 
of  credit  on  retail  credit  cards  and  related 
plans  (as  defined  in  the  instructions  to  the  FR 
Y-OC  Report)  if  the  banking  organization  has 
the  unconditional  right  to  cancel  the  line  of 
credit  at  any  time,  in  accordance  with 
applicable  law. 

Once  a  commitment  baa  been  converted  at 
SO  percent  any  portioa  that  has  been 
conveyed  to  ILS.  depositary  instihitions  or 
OECD  banks  as  partkipatioBS  in  whicfa  the 


**  Through  yaar^end  inx,  I 
may  be  oaad  far  detefminlag  the  maturity  of  olf- 
balanoe  sheet  loan  commitmentt;  thereafter. 
origmal  maturity  mutt  be  nted. 

*■  in  tlie  cate  of  coosmner  home  e<)iiity  or 
mofflgage  Haet  of  credit  tecored  by  neat  oa  1^ 
fimily  retideBtial  piupeities.  the  bank  is  deeawd 
able  ta  uiiwidHkiwaHy  caaeet  the  f  oaMiUmmt  far 
the  purpoae  of  Ihia  oMarioa  il  al  Us  opNoa.  H  caa 

prohibit  additional  aKimtl ef  credit,  ridace  the 

credit  Uas.  and  Urailnate  tha  r  iiiiiinainl  lo  Ifae  fall 
extent  pemitted  by  relevant  Fadaral  law. 


originaliag  banking  organisation  retaiaa  die 
full  obligation  to  Hie  borrower  if  the 
partidpating  bank  feUs  to  pay  whan  i» 
instrament  is  (bawn.  is  sssigifd  to  the  20 
percent  risk  category.  Tliis  liealmenl  is 
analogooa  lo  tet  aoeerded  to  oonveyaaces  of 
risk  parlidpations  ia  stamftiy  lettera  of  credit 
The  aoqai^lien  of  a  partidpation  in  a 
comautnwnt  by  a  baniang  organimtion  is 
converted  at  SO  percent  md  sssigned  to  the 
risk  category  appropriate  to  the  account  party 
obligor  or,  tf  relevant  the  nature  of  the 
collateral  or  guarantees. 

Revolving  under  wilting  {sdlities  (RUFs). 
note  issuance  fadlities  (NlFs).  and  odwr 
similar  Hrangements  abo  are  converted  at  SO 
percent  regardless  of  maturity.  Tliese  an 
facilities  imder  tvhich  a  borrower  caa  issue 
on  a  revolving  basis  short-term  paper  in  its 
own  name,  but  for  whicfa  the  imdenirriting 
organizations  have  a  legally  binding 
commitment  either  to  purchase  any  notes  the 
borrower  is  imable  to  sell  by  the  rofl-over 
date  or  to  advsnce  funds  to  the  borrower. 

3.  /terns  with  a  20penxnt  conversion 
factor.  Shoft-term,  self-liquidating  trade- 
related  contingencies  which  arise  from  the 
movement  of  goods  are  converted  at  20 
percent  Such  contingencies  generally  indude 
commerdal  lettera  of  credit  and  other 
documentary  lettera  of  credit  collateralized 
by  the  underlying  shipments. 

4.  Iteats  with  a  zero  percent  coaversioa 
/octor.  These  indude  unused  portions  of 
commitments  with  an  original  maturity  of  one 
year  or  less.**  or  which  are  unconditionally 
cancellable  at  any  time,  provided  a  separate 
credit  decision  is  made  before  eadi  drawing 
under  the  fodlity.  Unused  portions  of  lines  of 
credit  on  retail  credit  cards  and  related  plans 
are  deemed  to  be  shori-term  commitments  if 
the  banking  organization  has  the 
imconditional  right  to  cancel  the  line  of  credit 
at  any  time,  in  accordance  with  applicable 
law. 

E.  Interest  Rate  and  Foreign  Exchange  Rate 
Contracts 

1.  Sc(V)e.  Credit  equivalent  amoimts  are 
computed  for  each  of  the  following  off- 
balance  sheet  interest  rate  and  foreign 
exchange  rate  instruments: 
L  Interest  Rate  Contracts 

A.  Single  currency  interest  rate  swaps. 

E  Basis  straps. 

C  Forward  rate  agreements. 

D.  Interest  rate  options  purdiased 
(induding  caps,  collara,  and  floon    ' 
purchased). 

E.  Any  other  instrument  diat  gives  rise  to 
similar  credit  risks  (including  when- 
issaed  securities  and  fat  ward  forward 
deposits  accepted). 

n.  Exchange  Rate  Conbada 

A.  Cross-currency  interest  rate  swaps. 

B.  Fortirard  foreign  exchange  contracts. 
C  Currency  options  purchased. 

D.  Any  other  instrament  that  gives  rise  to 
sifflUar  credit  risks. 
Exchange  rate  contracts  with  an  original 
maturity  of  fourteen  calender  deys  or  less 


and  insliimiiiits  traded  on  rvcbengis  tliel 
require  defly  payment  of  variatiaa  margin  art 
excluded  fran  the  risk-based  ratio 
calculation.  Over-the-counter  options 
purchased,  however,  are  induded  and  treated 
in  tiie  same  way  as  the  ether  interest  rale  and 
exchange  rate  contracts. 

2.  Co/cu/aiiofi  (^credit  equivaleat        ~~ 
amounts.  Credit  equivalent  smo— ts  ara 
calculated  for  each  individaal  contrad  of  liw 
types  listed  above.  To  calcalate  ttie  credit 
equivalent  amount  of  its  off-balance  sheet 
interest  rate  and  exdiange  rate  instraments.  a 
banking  organization  sums  these  amounts: 

(1)  The  mark-to-market  value  **  (positive 
values  only)  of  each  contrad  (thai  is.  the 
cunent  exposive);  and 

(2)  Aa  estimste  of  the  potemial  firtuR 
credit  exposure  over  ibe  rwnaintng  Hie  of 
each  contoact 

The  potential  lotare  credit  expoeuie  on  a 
contract  induding  contracts  arith  negsttve 
mark-to-market  values,  is  estimated  by 
multiplying  the  notional  prindpel  amount  by 
one  of  the  following  credit  tamwuakm  fscton. 
as  appropriate: 
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Examples  of  the  calculation  of  credit 
equivalent  amounts  for  these  instruments  are 
contained  in  Attadunent  V. 

Because  exchange  rate  contracts  involve 
an  exchange  of  prindpal  upon  maturity,  and 
exchange  rates  are  generally  SKire  volatile 
than  interest  rates,  higher  conversion  factora 
have  been  established  for  foreign  exchange 
contracts  than  for  interest  rate  contracts. 

No  potential  niture  credit  expuaure  is 
calculated  for  single  currency  interest  rale 
swaps  in  which  payments  ara  made  baaed 
upon  two  floating  rate  indices,  so«alled 
fkMting/floating  or  basis  swaps:  die  crsdit 
I  ii|iiiiiiiii  III!  till  SI  I  iiiHiBili  ii  I  ishmliiil 
solely  on  the  basis  of  their  maik-kvasaikel 
values. 

3.  Risk  weights.  Once  the  credit  equtvalent 
amount  for  interest  rate  and  exrhangr  rate 
instruments  has  been  detei  mined.  Inat 
amount  is  assigned  to  the  risk  wfj^t 
category  appropriate  to  the  oouatsfpoity.  ai; 
if  relevant  the  nature  of  any  ooMataral  or 
guarantees.**  Hoarever.  the  maximam  weight 


**  Tfarou^  year  sad  isn.  i 
may  be  aaad  far  deletariBiaK  tem  to  ■ 
off-faalaBoei 
oripaal  malarily  smhI  be  i 


/  VoL  54.  No.  17  /  FHd«y.  yanUMy  27.  1969  /  Rule  tnd  Regulatioh» 


Uul  wUl  b«  appUwi  to  tha  cndit  •quivdmt 
uMMint  of  Mch  laalniiMnU  ia  80  poroant 

4.  Avokkutct  ofdoubh  coumting.  In  cartain 
caaaa.  cradil  axpoaoraa  artolng  fron  tko 
inlaraat  rata  and  axchanta  inalmiDanla 
covarad  by  thaaa  guldaUnaa  may  alroady  ba 
raflaclad  in  part  ca  ttia  balaoca  ahaat.  To 
avoid  doubla  counting  audi  axpoauraa  in  tha 
■■■aaamant  of  capital  adaouacy  and.  parhapa. 
aaaigning  iaappropriata  rtali  waighta. 
countorparty  oadit  axpoauraa  arialng  form 
tha  typaa  of  ioattumanU  covarad  by  thaaa 
auidahnaa  auy  naad  lo  ba  axchMlad  froai 
balaaca  ahaat  aaaau  in  calculating  bonking 
organlaatlaaa'  rtak-baaad  capital  ratloa. 

5.  MvttM«.  Nattlng  of  awapa  and  almllar 
ooatiacta  la  roooyiliad  for  purpoaaa  of 
calculating  tha  riak-baaad  capiUl  ratio  only 
whan  •ccompUahad  through  nattlng  by 
novation.**  Whila  tha  Padard  Raaarva 
•ncouraaaa  any  raaaonabla  arrangamanta 
daaJ^Md  lo  raduoa  tha  rlaki  inharont  in  thaaa 
tranaactloaa.  othar  typaa  of  nattliM 
arrangamanta  ara  not  racoyilaad  ror  purpoaaa 
of  cakulatii^  tha  riak  baaad  ratio  at  thU 
lima. 

/v.  Minimum  Sup^nfitory  Hatiot  and 
Standank 

Tha  Inlarim  and  final  auparvlaory 
■tandarda  ao<  forth  balow  apadfy  minimum 
•uparvtaofy  ratloa  baaad  primarily  on  broad 
cradil  riak  cooaldaratloiia.  Aa  aolad  abova. 
tha  rtak-baaad  ratio  doaa  not  taka  oxpUcit 
account  of  tha  quality  of  individual  aaaat 
portiolioa  or  tha  ranga  of  othar  typaa  of  rlaka 
lo  which  banking  organiBatlooa  may  ba 
axpoaad.  auch  aa  Intaraal  rata.  Uouidity. 
■Mrfcat  or  oparaUooal  riaka.  For  ihia  raaioa 
banking  organisalioaa  ara  ganarully  axMctad 
lo  oparala  with  capital  poaltioaa  wall  abova 
tha  minimum  ratloa.  Thla  ia  partlculariy  Iraa 
for  inatllutloaa  that  ar«  undertaking 


algniflcant  axpanaioa  or  that  ara  axpoaad  to 
high  or  unuaual  lavala  of  riak. 

Upon  adoption  of  tha  riak-baaad 
framawork.  any  organlxatioa  that  doaa  not 
maal  tha  inlartm  or  final  auparvlaory  raboa. 
or  whoaa  capital  ia  otharwiaa  oooaidarad 
inadaquata.  la  axpactad  lo  davalop  and 
iraplamanl  a  plan  accaplabla  lo  the  Padaral 
Raaarva  (or  achiaving  an  adaquala  laval  of 
capital  conaialani  with  tha  provialooa  of  thaaa 
guidallnaa  or  with  tha  apadal  drcumatancea 
afTacting  tha  individual  orfanliation.  In 
addidoo.  auch  organixationa  ahouid  avoid 
any  actiooa.  including  Incraaaad  rtak-taking 
or  uawamnlad  axpanaion.  that  would  loumr 
or  IWthar  aroda  thair  capital  poalUooa. 

A.  Minimum  Riak  Baaad  Ratio  Aflar 
TranaiUon  l^hod 

Aa  raflactad  in  Attachmant  VL  by  yaar-and 
1002.  all  bank  holding  companiaa  **  ahouid 
maal  a  minimum  ratio  of  quali^ring  total 
capital  lo  woightad  riak  aaaata  of  •  poroant  of 
which  at  laaat  40  parcantaga  pointa  ahouid 
ba  in  tha  form  of  TIar  1  capital.  (Saction  D 
abova  containa  datatlod  daflnitiona  of  capital 
and  related  larma  uaad  in  thla  lactiofL)  Tha 
maximum  amount  of  •upplemantary  capital 
alamanla  that  qualifiaa  at  Tier  2  capital  ia 
bmilad  to  100  paroani  of  TIar  1  capital  nal  of 
goodwill.  In  addlllaa.  tha  combinad  maximum 
amount  of  subordinalad  dabt  and 
intarmadiata-latB  pralanad  atock  that 
quaUflaa  aa  TIar  I  capital  ia  liadtad  to  ao 
paroani  of  TIar  1  capital  nat  of  goodwill  Tha 
maximum  amount  of  tha  alkrwaaoa  for  loan 
and  laaaa  loaaaa  that  qualifiaa  aa  TIar  2 
capital  la  linitad  to  1.2S  parcani  of  groaa 
waightad  rlik  aaaata.  Allowanoaa  for  loan 
and  laaaa  loaaaa  in  axcaaa  of  thla  limit  may. 
of  couraa.  ba  maintalnod.  but  would  not  be 
included  In  an  organiaatioo's  total  capitaL 
The  Padaral  Raaarva  will  continue  to  require 


bank  holding  oompaniao  to  maintain  reaervea 
at  level*  fully  sufficient  to  cover  loaaes 
inherent  in  their  loan  portfolioa. 

Qualifying  total  capital  is  calculated  by 
adding  Tier  1  capital  and  Tier  2  capital 
(limited  to  100  percent  of  Tier  1  capital)  and 
then  deducting  from  this  sum  certain 
investments  in  banking  or  finance 
subsidiaries  that  are  not  consolidalad  for 
accounting  or  supervisory  purpoaaa, 
reciprocal  holdings  of  banking  organizations' 
capital  securities,  or  other  items  at  the 
diractioo  of  tha  Federal  Reaerve.  The 
conditiofu  under  which  theae  deductions  are 
to  be  made  and  the  procedures  for  making 
the  deductions  ara  discoaaed  above  in  secttoo 
DIB). 
B.  Transition  Arrangements 

The  transition  period  for  implementing  the 
risk-based  capital  standard  ends  on 
December  31. 19B2.*'  Initially,  the  risk-based 
capital  guidelines  do  not  establish  a  minimum 
level  of  capital.  However,  by  year-end  1000. 
banking  organizations  are  expected  to  meet  a 
minimum  interim  target  ratio  for  qualifying 
total  capital  to  weighted  riak  asseU  of  7.25 
percent,  at  least  one-half  of  which  should  be 
in  the  form  of  Tier  1  capital.  For  purpoees  of 
meeting  the  1900  interim  target  the  amount  of 
loan  loss  reserves  that  may  be  included  in 
capital  is  limited  to  1.5  percent  of  weighted 
risk  assets  and  up  to  10  percent  of  an 
organization's  Tier  1  capital  may  consist  of 
supplementary  capital  elements.  Thus,  the 
7.25  percent  interim  target  ratio  implies  a 
minimum  ratio  of  Tier  1  capital  to  weighted 
risk  assets  of  3.6  percent  (one-half  of  7.25) 
and  a  minimum  ratio  of  core  capital  elements 
lo  weighted  risk  assets  ratio  of  3.25  percent 
(nine-teniha  of  the  Her  1  capital  ratio). 


ATTACHMENT  I.— SAMPLE  CALCULATION  OF  RISK-BASED  CAPTTAL  RATK)  FOR  BANK  HOLOINQ  COMPANIES 


Ex«i^  Of  •  b«*ing  oiginlnMion  witi  te.000  In  toW  caiattil  and  Vta  Mkming  I 


land  olMialanoa  ahaat  itama: 


Caah 
U.&Ti 


Lo«w  aaourad  by  Irat  lana  on  1-4  lamay  raaldan«ai  prapar«aa- 
Loana  to  prlvala  oorporaMona .—_ .— __..„„.—— 

Total  Oalanca  Shaat  i 


$5,000 

20.000 
5.000 
5.000 

66.000 


Off*flalanoa  SItaat  Nanw 

SiMdby  Mlara  ol  cradM  r'SLCa'l  b«*ing  ganarai  oMgaltoft  daM 


OIU.& 


f'GOa"). 


S100.000 


$10,000 


.Isa 


*•  NaMeg  by  eovaUan.  for  Um  purpoM. 
wriNM  btlalsral  canlraci  bilwasa  two 

idsr  mhktt  any  obMasUoa  to  aadi 
r  la  dsMvar  a  ||«oa  oufTMKy  on  •  givan  dale  is 
■iimisWraitj  asMlaamalsd  wMk  all  othar 
obttaattaas  Isr  Iks  taaw  cairaec>  and  valna  data. 
kgaify  aaballlaMna  oaa  tiaaia  net  amounl  (or  Um 
pravious  iroas  obUgaiioiia. 

*•  As  noted  In  Sacilaa  I  abova.  bank  holding 
coiapaiilaa  wilk  iaaa  dMo  tiao  ■UMoe  la 
oonaoitdaiad  aaaata  would  gHMraily  ba  •xampt 
(rmb  tlM  rakulaWsw  aad  analyrta  of  rttk-haaad 
ratkw  on  a  eaaaoHdatod  baliilin  eeapaay  baate. 
•alitsct  to  oartaia  larma  and  ooadtHans. 

*' Ths  lasla  capital  fraawwotfc  does  ao(  sstabiiah 
an  intital  mtatmrnm  ■tandaid  for  tha  risk-baaad 
eapltol  ratto  beiora  tlw  and  of  laaa  Itowavar.  far 
int  purpoaa  of  caladaltag  a  riaii-baaad  cap4lal  ratto 
prtor  lo  yaar-and  ISSa  no  wibilinlt  la  placed  on  tha 


aawunl  of  Ika  allowanoa  for  loaa  and  Uasa  loaaaa 
Inchtdabla  m  TIar  2.  hi  addlttan.  IM*  baawwork 
pataUls.  andsr  lamasrsri  Haaalttoa  airsaasiinis.  a 
certain  parcantagi  of  an  orainitattoa's  Tier  1 
capiul  lo  ba  awda  up  of  tuppiaawntary  capital 
•lament*,  bi  parlicalar.  •appiaaMntary  atemenls 
may  conatltato  2S  psfoanl  of  an  orfsaisatioa't  Tier  1 
capital  (bafors  the  dadadion  of  loodwill)  up  to  (ha 
and  of  IMOc  from  ysar  wid  19a0  up  to  the  and  of 
tsaz.  thla  ■llowabia  percentaft  of  suppiswantary 
•(•OMnla  In  Tier  1  decline*  to  10  parcaal  of  Tter  1 
(bofora  tk*  dsducltoa  of  aeodwiU).  Bulnning  on 
Dacambar  SI.  Itax.  *Mppl*ai*nl*ry  atemani*  may 
not  ba  lachidad  In  Tier  1.  Th*  aaiounl  ot 
Mtbordinatad  debt  and  Uileraiadiala-lenn  preferred 
•locJi  lanporarlly  Included  In  Tier  1  under  th**e 
airanpaaiant*  will  not  Im  aobiect  to  ihc  tublimil  on 
the  aoMMnl  of  aach  InalnMBanl*  indudabla  In  Tier  2 
capital.  Whila  tha  tranaillonal  arTangaawnt*  allow 


aa  orfsnizatioa  to  include  tupplemcntary  elemenla 
la  Tier  1  on  a  temporary  t>a*l*.  the  amount  of 
perpetual  preferred  ttock  lliat  may  tie  included  in  a 
bank  holding  company'*  Tier  1 — both  dunng  and 
alter  the  tranaitKxi  period — 1*.  a*  deachbed  in 
aaction  lUA).  k>aaed  aolely  upon  a  ipeciHed 
parcentafe  of  the  orfanizalion't  permanent  core 
capital  elemenl*  (that  is.  conunon  equity,  perpetual 
preferred  stock,  and  minority  Inlereat  in  the  equity 
of  conaolidated  tulMidiarie*).  not  upon  total  Tier  1 
element*  that  temporanly  include  Tier  2  items. 
Once  the  amounl  of  aupplemenlary  itema  that  may 
temporarily  qualify  a*  Tier  1  element*  1* 
determined,  goodwill  must  ht  deducted  from  the 
*um  of  thii  amount  and  the  amount  of  the 
organization'*  permanent  core  capital  element*  for 
the  purpoae  of  calculating  TIar  1  (net  of  goodwill). 
Tier  2  and  total  capital. 
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ATTACHMENT  I.— SAMPLE  CALCULATION  OF  RiSK-BASED  CAPITAL  RATK)  FOR  BANK  HOLDING  COMPANIES— Continued  ^ 

; 20.000 


Lon0-tenn  legally  bJrxfng  commitmenta  lo  private  corporatkKis.. 
Total  Off/Balanoe  Sheet  llama. 


TNa  bank  hohftig  company-g  total  capital  to  total  aaaela  (leverage)  ratto  taouU  be:  (S8.000/$100.000)=6.00%. 

To  oompma  tha  bank  hoMing  oompeny's  weighted  riak  aaaata: 

1.  Compute  the  credM  equivalent  amount  of  each  off-balance  sheet  0*068")  Hem. 


OOjOOO 


OBSHem 


SLCS  backing  municipal  GOs.. 


Ij0ng4srm  oommimtania  to  prh^ala  corpocaliona. 
2.  MuMply  aech  balanoa  sheet  aaaal  and  tie  credtt  equholaM  amoum  of  each  OBS  Ham  by  tie 
0%* 
Caah. 


Faoavskia 


$10,000  X 
$20,000  X 


1i»  - 
0.50   - 


$10,000 
$10,000 


US.  Traasuries.. 


5.000 

20j000 


25.000   X 


ao%OalsgoT 


■I  oomMSc  Mnu^ 


Onm  nq^^Mttmn  amoumt  of  SLOt  backing  GOs  of  U.8. 


S0%Ctt90fy. 

Loflns  Mourad  by  firet  isns  on  1-4  tamfly  iwidanHii  pfOpertlssH 

IOO%Cligo>y 

Loana  to  prfcmla  oorporabona.. 


5.000 
WJOOO 


15.000   X 


JO   > 


5.000   X 


of  lonQ-tarm 


to  pikmia  cofporaMtwa « 


66,000 
10.000 


$75,000   X 


liW  - 


$3u000 
$2,500 

754100 


ToW 


inBDami  noong  oompanya  raao  or  vmi  capasi  lo  watgniaa  naa 


(lislt^aaad  capiW  raM  wouM  be:  f$8UI00/S80300)>7.45% 


aojoo 


ATTAOtMENT  IL— Summary  DEFINmON  OF  QUAUFVmG  CAPTTAL  FOR  Bank  HOLDING  COMPANCS*  (USMG  TtC  YEAft-^ 

Standards) 


CamCtipMlTlmn. 
Comnmn  alooltfioldar 
QusMyIng  oumulnlve  and  noncumidaliva  parpalual  pratarrod 


fCapmnmrgi 
Alowanoa  lor  loan  and 
f^patual 


paipalttal  dsti^  and  mandalory 


dabi  and  imarmatiela^arm  praisrmd  slock 
evsraga  melurily  of  5  years  or  mor^ 
(aquKy  and  buMng) 


Oadbcltois  ilnm  turn  ol  Tmr  t  and  Umii: 

ilni 


noKWigi  or  DVMnQ 


Otar  iMuciont  Cmoh  m  o^mt 


Of  |oM 


or  OMOMd  4%  of  wvigMad  riik  MMli. 

No  imiL 

Umasd  to  25%  o(  ma  sum  of  common  atodi.  minoiait  inlsraals.  and  tpMWtl"U  paqx 


si  pmlsHad 


I  ahouU  avoid  uaing  minori^  inlsraais  to  k*oduoa 
Tiarl  capasi. 

Toiri  of  Tier  2  ia  ImNad  to  100%  of  Tm  1.« 
LMnHsd  lo  1  •2S%  of  woi^ilBd  fWt  MMtt.* 

No  fifflil  VMDMn  TMf  2. 
No  Mill  MBlin  TMf  2. 


not 


Siiwrdfciated  dabt  and  inlamisdiBis  tsmi  pralanad  alock  am  fcnaad  to  50%  offisr  1.-» 

capital  ptapoaas  aa  Ihay  approecti  MHha%. 
Not  includaA  ofgantaafMims  anootaaoad  to  dtadoaa;  may  ba  awaluaisd  on  a 

kaarnellonai  oompariaona:  and  laiian  into  eoooiail  in  making  en  owarsg 


Aa  a  ganarai  n^  ona^iaV  of  %m 
ono^iaM  from  Tier  2  <!aaiiaL« 


a«ba 


tram  Tier  1  camM  and 


I  in  aaollon  N  of  Oie 
ion  Dooaaoi  oum  nomRg 
•  Amouma  in  auoaaa  ol  Imilaliona  an 
»  Amountsjn  inaiss  ol  ImHallona  aw 
^  A  pmportonelaly  graalsr  amounl  may  ba  tfatkidad 


lore  comptala  daecripion  of  Via 
batem  March  12. 1960,  wouhl  ba 
but  do  not  quaMy  as  capaaL 
but  do  not  qualify  as  capiM. 
tram  Twr  1  capiWN  «w  liaka 


tar.  and 
lortM 


oa  Ota 
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^1 
omdHM 


HokHim 


CalUBty  1:  Zaro  RhcmI 

1.  CMk  (doMMtic  and  fonlffi)  Md  IB 
nbaldtery  dapoaltocy  iMtituttooa  or  ta 
traiMit 

2.  iHtr-"^  dM  boai  Padaral  Rwarn 
)  (iBcMiiM  P«d«d  RMarv*  Buk  •tock) 

^)iDO(lMrOBCD« 


rial 
•by 
UOcUlmmkbimtanl 


byoMka. 
IkalMS 


by 
tawtitMbooa  or 


liBcMiafPi 
BtrdbuJtsI 


bMlwdUA 


XDlNCt 


UMporteMof 


by.  «W  U3.  TMMMry  and  U&  ( 
I '  and  Iha  oanird  I 
rOeCDc 
I  on.  aad  Iha  podtena ollocal I 
I  dMi  af«  aBOonditioiiaUv  | 
)>y.  dM  oaolral  lovanHMiita  of  N 
coMirtoa  (laciMitat  dM  oanlral  boafca  af  I 
OBCD  oowiWaa).  10  dM  axtaai  Ikat 
nbaidiary  dapoaMory  iaadtadOM  kavo 
UabtUHaa  bookad  la  dMi  imfmmty. 

4.  GoU  iMUtoa  bald  tai  dM  vauUa  af  a 
■abaidUry  dapoaHory  laatttiUkM  ar  IB 
awHbar'a  va«ita  oa  aa  alloealad  baala.  to  tba 
axMBl  olha<  by  gold  bvUioa  babUMaa. 

CaMfory  2: 20  tacani 

1.  CMb  ItaaM  tai  dM  proooaa  of  ooBaoliaB. 

2.  AB  daiM  (k»r  or  aiMtManB)  oa.  aad 
dM  porttoaa  of  dabaa  paai- or  ahart-lirai) 
dMi  ara  faaraalaad  by.  UA  dniuaHaqi 
faMdftidoBa  aad  OBCD  baaka.  ^  ^ 

oaa  saw  or  laaa)  aa.  oad  Ika  rortoaa  of 
I  Ihat  ara  faanatoad  by. 


lafi 

•UA 
r  aacMfltiaa. 
11.  tevaatBMBta  In  abaraa  of  a  faad  wboaa 
portfolio  la  paraUttad  to  bold  ooly  aacaiMaa 
dMi  would  qualify  for  dM  aaro  or  20poreaal 


Catotery  3: 20 1 

1.  Looaa  folly  aocwml  by  Brat  Haaa  oa  V-« 
iMMly  raatdaadal  profMrtiaa  UmI  bava  I 
■Mda  tai  aooofdaaoa  wHb  I 
Milaiaillb^HMMlaiili  Ibat  i 
bi  aooofdaaca  wHk  dMii 
•ra  not  paat  dua  or  tai  aoBMOMl  ilatua.  aad 

•  fori 


L  Ravaaaa  boada  or  riarilar  daiiM  that  ara 
obUfatioaa  of  U.8.  aUta  or  local  govamaMata, 
or  olbar  OBCD  focal  favanaMBla.  bat  far 
«*bi^  dM  BBvanNMBt  aatlty  ia  ooauBittod  to 
repay  dM  dabt  oaiy  aal  of  rawaaaaa  froa  Um 

facOMaa  llaaaoad. 

2.  OadH  aqaivalaat  aBMunta  of  tataraat 
raM  aad  forajpi  airtianga  rato  rafotod 
tfardMoaaadiaadtoa 


>dMtMa< 
^oaOBCD  oountriaa.  to  dM  axtoat  dMt 


0.  Gaaaral  obUfitian  cblaM  oa.  aad  dM 
irliaM  of  cfoiBM  dMi  ara  aaaraatoad  by  dM 
U  faidi  aad  cradit  ol  focJauiaiaaiwta  aad 


poftiaBa 
KiUfoidi 

political  aubdlviaiaaa  of  dM  U.&  aad  odMr 

OBCD  focal  lovoraaanta. 

7.  Oataa  oa.  aad  tbo  pardaaa  af  CfoiBM 

Ibat  ara  guanuifood  by.  official  wdtifotaral 

...  ^j 


a.  Tha  portiaaa  of  dabaa  dMt  ara 
coOalarallxad  •  by  aauaidaa  iaaaad  or 
guaraniaad  by  dM  VS.  Traaaary  dM  oaatral 
govarainanta  of  odMr  OBCD  coaatfioa.  US. 
Covammanl  aaendaa.  VS.  C 


Bla  iaaaad  by  oUmt  bankiof 
I  dm  fadlfy  aa  capita^-if  ao( 


t,  Oaiau  on  ooBUBardal  ftnaa  ownad  by  a 


•  P^  iIm  pwpoM  of 
I  ra«a.  a  UA  C0 


ibaitili-bMad 
•r  *i  U  A.  CawvaMMM  wbc 


J  foMara  of  cradit  bacfcfoi  tba  Raaacial 
okMpitieaa  af  odMT  pardaa.) 
1  Rfok  pafddpadaaa  to  banhOT 

Idiract  cradH  avbadtntoa. 
.fotforaaf  cradit 
».  8afo  aad  rapBMbaaa  apaaaMBM 
■aato  aold  artdi  raooaraa  Ibat  ara  aat 


a.  All  otbar  aaaota,  bidiidlng  any  intangibfo 
aaaata  that  are  not  dadactad  from  capilaL 

AUachnmtit  IV—CmUt  Conrernon  Foctan 

fbrOff^akmcmShmtllmmforBaakHoUuig 

Campaii/m 

100  Firoant  Coavaraioa  Factor 

1.  Diract  cradit  rabatitutaa.  (T^aaa  biduda 
gaaaral  guarantaaa  of  todabtoifoaai  and  all 
guaranlaa  typal 


4.  Forward  ^raaaMots  to  purcbaaa  aaaata. 
taidwMi«  financing  fodbtiaa,  on  wbich 
drawdown  la  cartain. 

6.  Sacwitiaa  font  for  wbicb  dw  banking 
orgaaixatioa  la  at  riak. 

flO  tacaat  Coavanioa  Factor 

1.  TVaiMacttoii-fafotod  conHntaariaa 

boada.  wairaatiaa.  and  standby  fottars  of 
cradit  backbig  dM  Bonfinandal  parfofnaaoa 
ofolbarpartiaa.) 

r  Unuaod  portiona  of  comnHnMnts  with  an 
origiaal  iMtarity  ■  exceeding  one  year, 
iadadtav  uadarwriting  ooaimitmaato  aad 
iiiiMMMililiiiilinrir 

2.  RM«fob«  toMforwrMiv  focflMaa  (RUFk). 
note  iaaaaaca  fadbtiae  (NIFi).  and  siaular 
airantanMOta. 

20  Percent  Convefaion  Factor 

1.  Shon-lerm.  aelf-llquidating  tmde-rafolad 
coadi«enciaa.  todndii«  coaunardal  lattara  of 
credit. 
Zaro  Percent  Convataian  Factor 

1.  Uaueeil  portioaa  of  coandtaMnta  with  an 
r>ofaMyaararfoaa.ar 

Hwalfobfoataay 
■to' cradit  dodaioa  ia 
I  baforaaacfa  drawing. 

Cimdh  Coinanion  for  Uttentt  Rate  ami 
Foraita  BMchaaft  Coutmcta 

The  total  repfooaaaal  ooet  of  ooatrocta 
(obtabMd  by  OMBdag  dM  poddva  BMik-to- 
BWifcat  vafoaa  of  coatracta)  ia  added  to  a 


ia  calcofotad  by 
iMtaaal  value  of 
by  oaa  of  dM  folfowb«  credit 
fodora.  aa  appraprtate: 


Onai 


0 
0.S 


IA 
S.0 


No  potential  expoaure  is  calcufoted  for 
single  currency  Inlerest  rate  swaps  in  which 
payBMata  ara  aMda  baaed  upoa  two  floating 
rato  tadioaa.  dMi  ia.  so  coUod  floatiagy 
Ifoati^  or  basta  awapa.  The  credit  expoaure 
oa  tbeee  oontracta  ia  evaluated  aolaly  oa  Um 

BM*««a  tato  ooatracto  widi  aa  origtaMl 
■atartty  of  foartaaa  daya  ar  leee  ere 
exdaded  laatniBsanto  traded  oa  exchsngrs 
that  require  daily  peyment  of  variation 
■Migin  are  alao  exduded.  The  only  form  of 
1  ie  netting  by  novation. 


•  TiM  sxlMM  of  coHslsrallntian  Is  dtlamiosd  by 


I  RMMtnlng  iMtartty  UMy  bt  uasd  yntil  year-end 
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Transactions  for  Bank  Holonug  Companies 


Cunani 


T^fps  ot  ponkact  (rnwiainwfl  mahjrityl 


NoMoimI 
prtnoipal       x 
(dotar« 

PobMW 

oonwMon 
factor 

Polaniel       -t- 

'ocet' 

CURonl 

amowt 
Idoisn) 

xn 
MS 
OOfi 
.06 

soxxn 

60X100 
50.000 
50,000 

Msojam 

-120,000 

200,000 

-2S0J»0 

100,000 
0 

200,000 

e 

0 

ISOMO 

00,000 

.     WJUOOfiOO 
.     10,000,000 

250.000 

50,000 

tJUBMCO 

$51000.000 

gi^iouooo 

(l)l204aytonMnlloraign 

(2)  I20<le>r  lowwswi  toiaian  ewcHenge. 


(3)  3-year  Bngtocunancy  llHSd/lloaiing  iiasiaet  raM 


(4)  3-yeer  slni^  cursncy  fciad/lloaing  Msiaet  caM 


(Si  7-yaar  oraaa«unancy  toolina/lloallng  Merael  laM 


ToW. 


■  Theee  numbers  are  puraly  tar 

*  The  toper  d  zsro  or  a  poaMve  maiti-liHnartiat 


ATTACHMBUT  VI.— StIMMARY 


snnasra  or  w  cspsB  v> 
IfWc  assets. 
2.0eMiondTisr1cspW. 


a  MMmum  sisndard  d  Tisr  1  capM 
to  «MigMsd  hsk  eeeets. 

4.  MiMnuni  mnavo  oi  MOCKnoRm 

5.  UmlMont  on  ■mptnmnnliiy  cipM 


for  lom  and  Jmm 


Ol  v^srpeaMi  praisiTaa  sm.^ 

c 


pelud  debt,  and  mandaloiy  ooiv 


c.  ToW  qusWiinQ  Tisr  2  cspHal- 
S.  OsXion  d  total  capMsl 


tariiank  IxjUng  oompaniee 


Commori  equity,  qusffylno  cunt  and 


No  tonH  srtMn  Tisr  2« 

No  ant  vsllMn  Tisr  2.. 
Nolaatwit*iTisr2. 


o(S0%dTisr1. 


May  not  eaoeed  Tnr  1 
Tier  1  pfba  Tisr  2  4ssr 
'^ndprecal  liuMfcuii  d  tMnkkig  or- 
cspitsi  insaumsnis. 
I  in  isiconsoMaliirt  aul>- 


Year-end  1000 


7.25%. 


Convnon  equity,  qusfi^sng  cum. 


3je2S%. 
3.25%- 


1.5%  Ot^WSlQfMd  fMk  I 


Nointt 
dtoeall 


OofinnM 


Tier  2. 
rMr2. 


d50%drnr1. 


May  not  SMoeed  Tier  1 
Tier  1  pto  Tier  2 /bar 
—reciprocal  twtitngs  d  berdyng  or- 


in  unconsoMeMd  sd>- 


Year-end  1902 


&0%. 
Conaaon  eqiri^f. 


40%. 
40%. 


1.25%  ol 


Nol 


Tier  2. 
Tar^ 


I  of  50%  ol  Tisr  1. 


Msy  not  saosed  Tier  1 
Tar  ipaa  Tier  2lMr 
— 4aclprocd  tiddfc^is  d 


•  Parpeluri  preisnad  stodi  is  Imlled  wilNn  Tm  1  to  25%  of  the  sum  ol  oonwnon  stocWwIdsW  aquMr,  qusMying  parpatusi  piaiorred  Mock,  ar 

*  SuiplsmanlMy  elanisnis  may  be  included  in  ttw  Tar  1  «p  to  2S%  of  the  sum  of  Tar  1  plus  good  ««L 
»  See  OMOuidetnee  tor  dIecMseionolfsleMWtdsfciions  and  grsndatwrino  arrangements  tar  pBOds*. 

«  Oupplsmsntiy  dsments  may  be  included  in  Tier  1  up  to  10%  d  the  sum  ol  Tar  1  plus  good*.  .^  _^        _--««.. ^     « 

•/toaoMwid  nrie,  ona4wr(50%)  d  tha  aggrsgato  vnount  d  im»eetmeni»  m  be  deductodtam  Tar  1  capM  and  on»4iaH  (50%)  bom  Tar  2 

proportionsay  grsalsr  awoum  may  be  deducted  trom  Tier  1  cepHsl  if  Ow  rielcs  Miocietid  wwdt  tie  subsidtoy  so  mrw*. 


Bosrd  off  Governors  of  the  Federal  Reserve 
System,  fanuaiy  1&  1968. 
WiUaBiW.Wiha. 
Secretary  of  the  Board. 
|FR  Doc  a»-lSg7  Filed  1-28-80;  8:45  am] 
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mompmttn 


The  final  nik  baa  baan  iwvlMd 
aooordlafly. 

Todav's  raU  anenda  the  peront 
MMval  raqalramanta  to  allow 
ad|astBMOlB  thirtm  d^r  waathar  periods 
for  liaatBaot  worics  served  by  ooadiiBed 


for  Irsetmant  woria  served  by  oooiibined 


i>  bnrlmniiMntal  Protactioa 

(BPAJ. 

Ftaialnde. 


v:  This  rule  amends  that  portion 
PA'S  seooadary  tteatmant 
Itbeperoeot 

^ i  during  diy 

Bihar  pwfcMb  for  trsetmant  works 
_  red  by  ooasbtaied  sewers. 
The  seoondaiy  treatmant  raculatlon. 
originally  proomlgBtad  in  187S.  raqolraa 
treetnMot  aroika  to  Beet  botfi 

slratioB-beaed  efHuent  UmlUtiona 


for  Bva-day  bJocbemtcal  oxygan  demand 
(BOU)  and  total  auapended  solids  (TS8) 
as  weO  as  an  as  peroent  lemoval 
raquiraasant  for  neee  poUntants.  The 
paroent  raoMyval  requirement  was 
setabUslied  to  aaooarana  munidpeliliea 
to  correet  a*ceeaiva  infiltration  and 
inflow  (I/I)  In  tfaair  sewer  systems  and 
to  prevent  intentional  dilution  of  the 
wastewater.  Wbao  the  ragulatioo  was 
amended  in  June  IMS  to  aet  aepereto 
limits  for  equivalent  treetment  (Le.. 
trickling  filters  and  waste  stebilisatioa 
ponds),  a  66  peroent  raaaeval 
raquiramant  waa  induded  for  equivalent 
treetment  fadUtiee.  Additionally,  in  June 
1968^  the  Agency  amended  the 
ngulation  to  aUow  additional  flexibility 
in  applying  the  peroent  removal 
requirements  for  separate  sewer 
systems.  The  cvrsnt  legulation  aUows 
ediustment  of  die  peroent  temoval 
reqaiiemente  during  wet  and  dry 
weather  periods  for  treetment  works 
served  by  seperate  aewers  provided  diat 
tiM  treetment  works  meet  certato 
criteria  defined  in  1 13S.109(d).  Oses 
Concentrated  Influent  Wastewater  for 
Separete  Sewers."  The  cunent 
regulation  also  incfaides  s  provision 
authorixing  ad|ustments  to  the  percent 
removal  requinmente  for  treatment 
works  served  tqr  combined  sewers,  bat 
only  during  wet  weether  periods 
1 133.ia8(a)).  It  doea  not  apply  to 
treatment  works  served  by  combined 
aewers  during  dry  weather  periods. 

After  further  oonalderatioo  ooocaming 
the  raference  to  40  CFR  35J006(bNl6) 
found  in  the  propoeed  rule:  it  has  been 
determined  that  tlie  more  spedflc 
reference  is  to  40  OH  3&.2006(b)(28). 


taiflltretion  can  dilute  the  influent 
wastewatar  of  treetment  works  i 
by  combined  aewers.  last  as  tt  does  far 
treetment  arotks  served  by  I 


lliis  rule  allows  trsatSMnt  works 
served  by  combined  sewers  an 
opportanity  to  leqaeet  ad|ustmente  in 
the  perosnt  raasovsl  reoutreaMnte  for 
dry  weedMT  provided  that  dM  permittee 
meete  the  requiremente  spedftod  to 
1139.108(e). 

uaiM  In  aocordanoe  with  40  CFR  Part 
IS  (80  PR  raee.  February  SI.  1866).  this 
lagidationshan  be  considered  Isaoed  far 
mopooes  of  fndidal  review  at  140  pja. 
Eastern  time  on  February  10. 196B.  This 
rsaulattoo  abafl  become  effective 
February  17. 1060. 

Under  section  80e(b)(l)  of  dm  dean 
Water  Act.  Judidal  review  of  diie 
regulatioa  can  be  made  only  by  flUag  a 
petition  far  review  in  die  United  Stetae 
Court  of  Appeals  within  1»  days  after 
the  regulation  to  considered  issued  far 
purpoeee  of  Judicial  review.  Undsr 
sectkm  80i(b)(2)  of  the  dean  Water  Act 
the  isnaiisiaeiils  tai  thto  regulation  may 
not  be  challe^sd  later  to  dvU  or 
oriminal  proceedings  brought  by  EPA  to 
enforce  theee  requirements. 

The  record  for  die  final  rule  will  be 
available  lor  public  review  at  the  EPA 
Public  Information  Reference  Unit 
Room  2804  (EPA  Library). 

W  WWIII WPOWIKITIOII  COWTJICr 

Randy  Revetta.  Office  of  Munidpel 
PoUtttion  Control  (WH-606). 
Envlronaiental  Protection  Agency. 
Washii«taa  DC  2046a  20^-«»-7g7a 


A.naVA1s 


On  August  17. 1073.  the  Agency 
defined  me  secondary  treatment 
rsquiramante  for  treetaient  worka  as  the 
achievement  of  SO  mg/1  BOU  and  30 
B^l  TS8  and  65  paroent  removal  of 
thooe  poUutante  on  e  SO  day  averags  (40 
CFR  133.102  (a)  and  (bj).  The  Agsncy 
besed  diese  limite  on  what  were 
previously  believed  to  be  typical 
treetment  works  influent  concentrations 
of  200  mg/1  for  BOU  and  T8&  In 
additioa  the  Agency  induded  a 
provision  to  I  lS3.106(s)  of  die  orielnal 
secondary  treetment  regulation  allowtng 
edtustment  of  die  65  peroent  removal 
requirement  during  wet  weether  periods 


ia  leeponse  to  faifbraiation  diet  to 
aoam  cases  ths  65  peroent  removal 
laquiremant  reeulted  to  forcing 
•dvenced  treetment  levda  on  aome 
treetment  works  uridi  dilute  influent 
arastewater.  die  Agsocy.  on  November 
10. 1863  issued  e  Fsdsral  Riglilir  notice 
eolidtii^  public  comment  on  a  number 
of  epMoas  for  amsoding  die  percent 
NMval  laqniraBent  (46  FR  52256). 
Baaed  on  the  public  ooaamente  received 
to  response  to  die  notice,  die  Agency 
propoeed  an  amendment  to  the  peroent 
laawval  requirement  on  September  20. 
IggI  that  wwdd  authortn  a  mofication 
of  the  peroent  rsmoval  requiremeni  for 
Uaalinent  works  served  by  eeparate 
sewers  if  diay  demonstreted:  (1)  That 
they  consistently  met  their 
oonoentration-based  Umitotions:  (2)  diat 
to  BMst  the  peroent  removal 
requirement  the  treetment  works  would 
have  to  sMet  sigBlficantly  more  stringent 
ooaoentretton-beeed  limitedons:  end  (3) 
thai  the  less  oonoentreted  influent 
urastewater  to  the  treatment  works  was 
not  a  result  of  excessive  infiltration  and 
inflow  (40  PR  37010). 

in  reeponee  to  pubUc  comments,  the 
Agsncy  modified  die  tide  to  reed.  nLess 
Concentreted  Influent  Wastewater  for 
Seperate  Sewers."  In  additton.  die  EPA 
determined  that  the  final  amendment 
ehould  apply  to  bodi  die  65  and  die  new 
66  peroent  removal  requiremente  for 
equivalent  treetment  The  final 
amendment  was  published  to  the 
Fedsral  Ragtoter  on  June  3. 1065  (SOFR 
23282). 

■  rhsllsngs  to  ths  final  ftmirnrfn-nl 

On  September  16. 1965.  die  Qty  of 
Mew  York  filed  a  petition  to  review  die 
peroent  removal  amendment  for 
separate  eewers:  Oty  of  New  York  v. 
Bnvironmeatal  Protaction  Agency.  Na 
6»-4142  (2d  CIr.  1965).  New  York,  which 
has  combined  sewers,  pototed  out  that 
treetment  works  served  by  combined 
eewen  should  also  be  eligible  for 
adJiMtment  of  the  paroent  removal 
requirements  during  dry  weether 
pwioda.  This  was  based  on  the  concera 
that  nonexceeeive  inflltretion  can  dilute 
the  influent  wastewater  of  treetment 
works  served  fay  combined  sewers  )ust 
as  it  does  for  treatment  works  served  by 
sepsrste  sewers. 


On  January  7. 1866.  the  Agency  and 
the  City  of  New  York  filed  a  settlement 
agreement  with  the  court  Today's  rule 
to  to  fulfillment  of  the  obligation  under 
the  consent  decree,  to  the  setdement 
agreement  die  Agency  agreed  to  initiate 


and  take  final  action  on  a  rulemaking 
proceeding  concerning  whether  the 
secondary  treatment  ragulation  should 
be  amended  to  allow  the  permit-issuing 
sulhority  to  estoUish  alternative 
percentage  removal  requiremente  for 
treatment  worlu  served  by  onnbined 
sewer  systems  durii^  diy  weather 
periods. 

Hie  agreement  provided  diet  such 
final  Agency  action  may  dther  be: 

(1)  the  proraulgatiaB  of  an  amendment 
to  the  secondary  treatment  regulation 
addressing  the  percentage  resioval 
requiremente  during  dry  weather 
periods  for  treatment  works  served  by 
combined  sewers;  or 

(2)  a  deddon  not  to  amend  the 
secondary  treetment  regulation  with  a 
written  ejqilanation  for  the  deddon. 

of  the 


1.  Correction  of  InfittruUon  and  Inflow 

Under  sedioa  201(gM3)  of  dM  dean 
Water  Ad  (33  U.&C  1281(g)(3))  and 
EPA's  constractian  grant  wgnlations  (40 
CFR  32.2005(b)(16).  (28).  (29)  and  3Sl2120i 
grante  for  the  construction  of  treatment 
worlts  cannot  be  asade  unless  an 
applicant  has  demooatratad  that  the 
sewer  system  to  not  or  wiD  not  be, 
subject  to  excessive  infiltration  and 
inflow  ("l/rv  For  die  purposes  of  EPA's 
constructien  grante  prapaab  the  Agency 
has  defined  "excesave  I/F  as  qaantitias 
of  I/I  that  can  be  econosucally 
elimtoated  from  a  sewer  system. 
Excesdve  I/I  to  determined  from  a  oosl- 
effectiveness  analysto  that  compares  the 
costo  of  correctiog  the  I/I  conditions 
(phu  the  costs  of  tranqwrtiiv  and 
treating  the  maainiag  I/I)  to  the  total 
costo  of  the  alternative— transporting 
and  trealiog  all  of  the  I/L 

Further  definition  of  die  individual 
componentt  of  I/I  may  be  found  to  40 
CFR  35J0aS(b)  (28)and(29)  tided 
"Nonexcesaiva  infillratioa"  and 
"Nonexcessive  inflow." 

Theoretically,  die  peroent  removal 
requiremente  impose  more  stringent 
leveto  of  treatment  than  the 
concentration-based  limite  for  BODb  and 
TSS  antil  the  municipality  correcto  the 
causes  <tf  the  less  oonoentrated 
wasteweter  to  the  sewer  system.  Tlito 
regulatory  approach  to  basied  on  the 
essumption  tha*  a  muoidpality  can  take 
corredive  measures  to  reduce  I/I  that 
are  less  costly  than  providing  adifitional 
hydraulic  oipadty  to  die  sewer  system 
and  at  the  treatment  plant 

to  1073,  the  Agency  believed  that  from 
70  to  100  percent  of  the  excesdve  I/I 
problem  could  be  corrected  through 
cost-effective  sewer  system 
rehebilitetian.  However,  subsequent 


information  ("Evalnatiop  of  Infiltration/ 
Inflow  Proyam"  uapublidied  draft 
technical  reports.  1970  and  1880) 
todicated  that  sewer  rehabditotion  to  far 
less  effective  than  fomerly  eniectad.  to 
fact  cost-effective  sewer  rehaoilitotion 
was  found  to  remove  only  up  to  40 
peroent  of  te  estimated  infiltration. 
Accordingly,  even  large  expenditures  far 
the  correction  of  I/I  could  produce  only 
a  mall  nitimate  reduction  of  Infiltration. 
As  a  resalt  influent  BODk  and  TSS 
concentrations  have  often  ramainad 
below  200  Big/l  even  after  cod-effective 
correction  of  exoeasive  infiUration 
sources. 

Z  Expected  Influent  Cdneentmtkm 
Under  AUommble  t/I  Conditione 

The  Agency  has  determined  diat  the 
correction  of  excesdve  iafiltration  to 
likely  to  be  unsuccessfid  for  sewer 
systems  with  a  dry  weather  base  flow  of 
up  to  120gallans  per  capite  per  day 
(gpcd).  TUs  flgnre  to  baaed  on  the 
f oUowing  typical  values:  70  gpcd 
diMnestic  wastewater  flow.  10  gpcd 
commercial  «mi  mall  industrial 
wastewater  flow,  and  40  gpcd 
nonexcesdve  infiltration  flow.  Please 
note  diet  Ae  120  gpcd  figure  includes 
dry  waadier  Inflow  (noo-rainfiBll 
induced)  which  to  considered  a  mtoimal 
contribidoiy  factor  to  die  total  dry 
weather  flow  and  furtheimore.  to 
todistiaguishable  as  a  separate  flow 
component  ff  the  dry  weedier  base  flow 
within  the  searer  system  to  less  diaa  120 
gpcd.  no  furdier  iafiltntian  ctHiection 
work  to  required.  The  120  gpod  figure  to 
only  a  thrnhold  value,  and  permittees 
may  determine  that  even  hi^ier  values 
of  infiltration  are  nonexcessive  through 
a  cost-effective  evalaatiaa  on  a  case-by- 
case  sewer  system  basis. 

3.  Exceaane-Nonexeeeaiyfe  Plow  Study 

to  1974  the  Agency  used  htotoiical 
records  6«Hn  water  utilities  to  determine 
that  die  average  n<m-c<msumptive  water 
usage  (Le.,  water  returned  to  the  sewer 
system)  to  the  United  Stetes  to 
approximately  70  gpcd  for  domestic 
flows  and  10  gpcd  for  commerdal  and 
small  todustoial  ftowa.  These  miimslfs 
were  used  far  the  ood-cffsdiveness 
guidelines  promulgated  by  EPA  as  part 
of  the  construction  grant  regulations  (40 
CFR  Part  35). 

The  difference  between  the  total  diy 
weather  base  flow  used  for  construction 
grant  funding  puiposes.  120  gpcd,  and  80 
gpcd  (i.e.  70+10]  to  die  portion 
att^NitoUe  to  noaexoesdve  infiltration 
(e-g.,  40  gpcd).  Tlie  Agency  reviewed 
date  from  numerous  I/I  analyses  and 
sewer  system  evaluation  studies  and 
determmed  diat  the  t^ucal  value  for 
nonexcesdve  infiltratiim  nationwide  to 


1500  galloons  per  day  per  inch  diameter 
per  mile  of  sewer  (gpdUm).  The  1500 
gpdim  value  was  used  to  die 
construction  grant  program  (lYogram 
Requiremente  hi emorudum  7B-ia 
March  17. 1978)  as  die  diresbokl  vahie  to 
determine  where  more  extendve  sewer 
system  evaluation  awiuld  be  requved 
(Le^  infiltration  leas  than  1500  gpdim 
was  considered  nonexcessive  and  did 
not  require  any  farther  sewer  system 
analyda).  Usigglhe  eaHmated  aattond 
averages  for  p^  diameten  and  length 
of  pipe  per  capita.  1500  gpdim  converts 
to  40  gpcd  for  nonexcesdve  infiltratian. 

Using  40  god  far  nooexcesatva 
infiltratioa.  10  gpod  far  oomnerdal  and 
small  industrial  flow,  and  70  gpod  for 
domestic  flow,  the  totd  dry  weather 
base  flow  calculated  by  the  Agency  for 
munidpal  arastewater  treatment  ptoato 

infiltration)  eqoab  120  gpod 
(70-1- 10-1-419.  Data  used  for  thto 
calculation  did  not  <hstfngnish  between 
separate  okI  coaibined  sew« 
and  to  fact  were  for  bodi  types  of 
systems. 

Wori(s  Served  by 


Combined  scwen  are  sewer  sjrstems 
deeigned  to  convey  stomwater  (mostly 
frtaa  street  curb  inlete  and  aree  drains) 
to  addition  to  domestic  smitaiy  i 
and  commerdd  and  small  industrial 
wastewater.  During  storm  events, 
combined  sewer  systems  are  subject  to 
large  increases  to  flow  due  to  either 
ratowater  or  snowmnt  that  enters  the 
system.  Combined  sewer  systems  are 
generally  (qierated  to  convey  die 
maximum  feasible  amount  of  combined 
wastewater  and  stormwater  to  the 
treatment  woiks.  The  excess,  whidi  to 
often  the  larger  portion  of  the  ftow 
during  storms,  to  diacharged  from  the 
system  at  several  overflow  pointa  before 
reaching  the  treatmeat  plant  The 
dramatic  storm-related  mcrease  to  flow 
which  can  occur  at  treatment  planto 
served  by  combined  sewer  systems  led 
to  the  indudon  of  \  133.103(a)  to  the 
original  secondary  treatment  regalatians 
to  allow  dther  adjustment  or  suspension 
of  die  percent  removd  requiremente 
during  wd  weather  periods. 

efNoMMoassh 


F. 
to 
Waadier 

to  fdfillmeat  of  die  Setdement 
Agreement  the  Agency  analyxed 
§  133 103(d)  of  the  secondary  treatmeat 
regulation  to  determine  if  the  langiiage 
to  that  section  should  apply  to  systems 
with  combined  sewers  as  well »» 
separate  sewers. 
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TIm  AfMcy**  UMlyate  of  1 13S.108(d) 
oMilaf«d  mciflcally  oa  dM  provtoloa 
fMolrtat  dMt  tb«  Um  oonoMlratad 
tnflMnt  waalawatar  not  iMolt  fron 
•xoMdv*  l/L  StOktu  133.10a(d)  ntim 
oa  d>lknH<o>w  of  txoMohr*  1/1 

I  tafUtraUoo.  and 

I  bdkm  found  in  40  CFR 
38J0IM(b)  (\B\.  (»)  and  (»).  Accordtng 
to  diOM  doAnltkias  taflltralloB  la 

I  If  tko  avorafi  dnr  waadMT 
I  Baiar  to  4m  traatoant  wotta  (La^ 
•lor  phM  laflhration)  U  !•••  dian 
UB  tood).  or  If  dMi  portkw  of  Um  dry 
araaSw  baoa  flow  attribalad  to 
inlUtiattoa  f40  ^od)  oaimol  ba 

'  and  aflactivaly  alloiinatad. 

Valaafor 
On 


Tha  AfMKy  battavaa  that  the 
dmahold  vahia  of  130  gpcd  should  ba 
appbad  to  tiaalBMnt  work*  tarvad  by 
cooibtoad  —wan  durtag  dry  waathar 
ooodltkMM  for  tha  folkminf  raaMMis. 
First  as  discusssd  sbova  in  Sactloa  D  J 
(Ttimsaitis  rinasiiiUMl  i  ■  Plow  Study"), 
tha  UO  tped  vahia  was  darivod  In  ■ 
stad^  thai  —ittiaH  both  oombinad  and 
•aparata  sawars.  Sacondly.  tha  Afsncy 
1  dM  UO  BKid  flgora  widi  data 
(1)  mo  AfMsv  stady.  ItvahiaUoa 
lea/faiflowr 


of  dM  laflllrattea/faiflow  Piorui''  (final 
(kaft  roport  (KPA-00-01-4W3));  and  (2) 

dsvalopad  tnm  sowar  systan  stodiaa 
ooodnctad  by  orivata  contractors  and 
•obadttad  to  tha  Acmcy.  Thosa  data 
sapport  Iha  UO  |pod  Bfars  ss  s  valid 
dtfasbold  far  ai£sr  coaditnad  or 
saparato  Mwar  rystams.  Tha  Afmcy 
baUavaa.  dMrsfaro,  dist  dia  120  gpcd 
limit  ■hould  aoply  aqually  to  troatmant 
arorfcs  rarvad  Iqr  stthar  aaparats  or 
oombinad  tawars  duriag  ory  waathar. 


KxcJuMion  Frxjoi  the  IXgpcd  ThrmhtM 
of  Induatrial  Otchargm  that  Caum 
tntttj9mKM 

Today's  rula  proiddas  that  a  parmittaa 
awy  not  obtain  a  modification  of  Its 
poroani  rameval  raqulromants  If  its  lass 
ooocsntratad  Inflaant  Is  dus  sithar  to 
Mxoasslvs  talUtratloo  or  daar  wstar 
Indashiai  dlschargss  or  a  oomblnatloa 
of  both.  Ite  Afsncy  rscopilrss  thst  Isss 
ooncantrstsd  Infhiant  to  municipal 
sawar  lyvtcms  doas  not  nocassarlhr.  but 
In  sosss  faiatanoss  SMy.  hydraullcaily 
ovarioad  a  fcaataiaot  arorks  to  sddltlon 
to  dlhidiv  dM  tadlaanL  If  toss 
ooncsntratad  lalhMnI  to  a  trsatmant 
awths  Is  eaassd  to  whoto  or  to  part  by 
daar  watsr  tadustrial  dlschaifss,  than 
tha  Afsncy  axpacts  tha  trsatmant  works 
to  control  Mch  dlscharfM  rathsr  than 
saak  a  modlflcadoa  of  Hs  psrcsnt 
ramoval  raqolraoMnts.  Local  i 
ordinanoas.  asdiractodby  tha 


pratraalBsnt  rsguladoos  (40CFR  Psrt 
40S:  M  PR  IMH  •hould  ba  anforoad  to 
pravant  mch  hydraulic  ovarloadins. 

TIm  Afsncyls  primarily  conoaread 
with  daar  aratar  Industrial  dlschaifas. 
Ths  Agsncy  ooosidars  daar  wstar 
industrial  dischanat  to  induda.  but  not 
ba  limited  to.  noncootact  cooling  water 
diachaifaa  or  other  dlachargaa  which  do 
not  oontato  pollutants  to  auffidant 
quantity  to  otherwiae  ba  of  concern. 

H.  Applying  the  Aawn^ant 

Today's  rulemaking  appliea  only 
during  dry  weather  periods  for 
treatment  arorks  served  by  combined 
•swars.  To  obtato  an  adjustment  in  the 
percent  removal  requirements  during 
dry  araather  under  the  rrde.  treatment 
arocks  served  by  combined  searers  must 
sstisi^  diree  conditions.  First  Um 
treatment  works  must  consistently  meet 
Its  psrmit  effluent  concentre tion 
llmitotioas.  but  the  percent  removal 
requirements  cannot  be  OMt  due  to  less 
ooncsntrstsd  Influent  wsstewster. 
Second,  siyiiflcantly  more  stringent 
effluent  concentration  than  required  by 
the  concentratioo-based  standards  must 
bs  met  to  comply  arilh  the  percent 
removal  requirements  and.  third,  the 
less  concentrated  influent  wastewater 
must  not  result  from  either  excesslvs 
Inflltrstion  or  clear  wstar  industrisl 
dlschargss  to  the  system. 

if  the  average  dry  weether  bass  flow 
(La..  dM  toul  of  the  wastewstsr  flow 
plus  Infiltration)  to  a  combined  searer 
system  Is  less  than  the  120  gpcd 
threshold  value,  infiltration  is  assumed 
to  be  nonexcessive.  However,  sewer 
systems  arith  sverage  dry  araather  flows 
greeter  than  120  gpcd  may  also  havs 
nonexcessive  infiltration  if  this  is 
demonstrated  on  a  case-by-case  basis 
(I.S..  the  infUtration  can  not  be  coet- 
effectively  reduced).  A  permittee  would 
heve  the  opportunity  to  demonstrate  on 
a  caae  by-caae  baaia  that  its  combined 
searer  systsm  is  not  subiect  to  excessive 
infUtretloa  even  if  the  average  total  dry 
araather  baae  flow  exceeds  the  120  gpcd 
threshold  value. 


This  sactloa  of  tha  preamble 
addresaea  the  comments  received  on  the 
September  17. 1087  notice. 

(1)  One  commenter  suggested  that  the 
limiting  value  for  nonexcessive 
InfUtration  for  combined  sewers  should 
ba  est  hifbsr  than  40  gallons  per  caplto 
per  day  (gpod).  This  comment  was 
based  oo  a  oonoera  thst  ths  limiting 
vslue  is  derived  from  estimstsd  nstiooal 
averages  for  pipe  diameters  and  lengtha, 
but  the  average  pipe  diameter  to  a 


oombined  aearar  systsm  is  significanUy 
larger  than  ths  average  diameter  in  a 
aeperetoly  aewered  drainage  area. 
Thsrafofs.  the  coounenter  believes  that 
ths  40  gpcd  understotes  th'  expected 
sverage  per  caplto  infiltration  toto 
combined  searers. 

The  regulation  has  bsen  revised  to 
reflect  this  comment  Indeed,  the  typical 
value  for  the  nonexcessive  inflltrstkm. 
nationaride.  is  1500  gsllons  per  dsy  per 
inch  diameter  per  mLle  of  searer  (gpdim) 
and.  by  using  the  estimated  national 
averages  for  pipe  dismeters  and  lengths 
of  pipe  per  capito,  the  1500  gpdim 
converts  to  40  gpcd  for  nonexcessive 
infiltration.  Bscsuse  the  dsto  used  for 
this  calculation  did  not  distinguish 
between  separate  and  combined 
systems,  anid  to  fact  were  for  both  types 
of  systems,  sither  ISOO  gpdim  or  40  gpcd 
may  be  used  ss  the  threshold  value  for 
nooexoesslve  infiltration  determination. 

A  permittee  would  have  the 
opportunity  to  demonstrate,  on  s  casa- 
by-case  basis,  that  its  combined  sewer 
system  Is  not  subiect  to  excessive 
InfUtration  ss  foUoars: 

Option  A.  Demonstrate  thst 
infiltration  is  less  titan  40  gpod.  If  It  la 
higher  than  40  gpcd.  then  demonstrate 
that  it  is  not  cost  effective  to  remove  it; 
or. 

Option  B.  Demonstrate  thst 
inflhntton  is  less  dian  1500  gpdim.  If  it 
is  higher  than  1500  gpdim.  then 
demonstrate  that  it  is  not  cost  effective 
to  remove  it 

(2)  One  commenter  suggested  that  a 
limiting  nonexcessive  gpcd  total  flow 
should  indude  normal  dry  weather 
inflow  such  as  vehide.  street  sidewalk 
washing,  laam  watering  and  other  dry 
araather  surface  runoff. 

No  data  were  presented  during  the 
comment  period  to  contradict  the 
Agency's  belief  that  normal  dry  weather 
inflow  to  combined  searers  is  negligible. 
The  threshold  value  for  InfUtration.  40 
gpcd  or  1500  gpdim.  was  developed 
baaed  upon  a  study  of  both  separate  and 
combined  sewers  during  dry  weather 
and  would  thus  reflect  any  normal  dry 
weather  inflow  into  combined  sewers. 

(3)  A  concern  was  raised  whether  the 
proposed  rule  would  take  into  account 
thoae  munidpalities  thst  previously 
demonstrated  non-excessive  I/I  under 
the  September  27, 1078  coiutniction 
grant  regulation*. 

Permittees  who  performed  studies 
demonstrating  nonexcessive  I/I  under 
the  September  27, 1978  construction 
grant  regulations  msy  be  sble  to  use  the 
asms  studies  to  support  sn  sppUcsUon 
for  s  loarer  percent  removal 
requirement  Permittees  wishing  to 
spply  for  s  tower  percent  ramoval 
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requirement  or  a  mass  loading  limit  m 
place  of  percent  removal  requiremente 
must  demonstrate  to  the  Regional 
Administrator  or  Stote  Director  that 
their  less  concentrated  influent 
wastewater  does  not  result  from  either 
excessive  infiltration  or  dear  water 
mdustrial  discharges  during  dry 
weather.  The  Regional  Administrator  or 
Stote  Director  will,  on  a  case-by-case 
basis,  determine  if  the  date  presented  by 
the  permittee,  including  studies 
performed  at  some  time  in  the  past  are 
suffident  for  the  demonstratioiL 

(4)  Another  commenter  a*ked  if  the 
threshold  value  of  120  gpcd  *hould  be 
checked  imder  low  groundwater 
condition*  to  minimize  inflow  from 
ceUar  drain*,  etc..  during  dry  weather. 

The  threehold  value  •hould  not  be 
checked  under  low  groundwater 
condition*.  The  determtoation  of 
exceasive  infUtration  is  based  on  the 
highest  average  daily  flow  recorded 
over  a  7  to  14  day  period  during  a  period 
of  seasonal  high  groundwater. 

(5)  Also  raised  was  the  issue  of  how  a 
permittee  is  treated  if  the  120  gpoA  check 
is  passed,  but  the  275  gpcd  check  is  not 
or  vice-versa. 

The  275  gpcd  check  aj^lies  to  wet 
weather  flow  in  a  separate  sewer 
system  and  ha*  nothing  to  do  with  dry 
weather  flow  in  a  combined  sewer 
system.  If  a  POTW  service  area  con*i*to 
of  both  separate  and  combined  sewera 
then  the  separate  sewer  *ubsystem  must 
meet  both  the  120  gpcd  and  the  275  gpcd 
whUe  the  combined  sewer  subsystem 
mu*t  meet  the  120  gpcd  or  other 
threshold  values  as  demoiutrated  on  a 
case-by-case  basis. 

(6)  It  was  noted  that  die  presence  of 
less  concentrated  influent  at  accepteble 
floars.  does  not  nece8*arily  con*titote  a 
hydraulic  overload  to  the  system  as 
todicated  in  Section  F.4  of  the  preamble 
to  the  September  17, 1987  notice. 

The  Agency  recognizes  that  die 
discharge  of  less  concentrated  influent 
to  munidpal  sewer  systems  does  not 
necessarily  constitote  a  hydraulic 
overioad.  but  may  in  some  instances 
hydraulicaUy  overload  a  treatment 
works  m  addition  to  dUuting  the 
influent 

(7)  Concern  wa*  expressed  about  the 
use  of  the  term  "dear  water"  as  too 
vague  and  suggested  that  it  should  not 
be  used. 

The  Agency  considera  dear  water 
todustrial  discharge*  to  indude,  but  not 
be  limited  ta  non-contect  cooling  water 
di*chargea  or  other  discharges  which  do 
not  contem  poUutanto  in  su^icient 
quantity  to  odierwise  be  of  concern. 

(8)  A  recommendation  was  made  that 
one  area  which  should  be  addressed 
arith  respect  to  dry  weather  conditions 


during  summer  months  m  urban  areas  is 
the  iUegal  opening  of  fire  hydranto  and 
legal  fire  hydrant  sprinkle  caps.  The 
commenter  maintein*  that  these  sources 
may  significanUy  increase  flow  and 
decrease  the  influent  strength. 

The  iUegal'opening  of  fire  hydrante  is 
a  controllable  source  of  inflow  to 
combined  sewers  and  is  not  justification 
for  reduced  percent  removal 
requiremente.  As  noted  earlier,  the  120 
gpcd  indudes  normal  dry  weather 
inflow  toto  combmed  sewere.  Permittees 
having  unctmtroUable  sources  of  inflow 
have  the  option  of  demonstrating  that 
flow  above  120  gpcd  can  not  be  cost 
effectively  eliminated. 

(9)  A  comment  wa*  received 
concerning  the  con*truction  of  a  *torage 
tunnel  to  capture  the  overflow  from 
combmed  aewers  during  a  storm.  The 
commenter  was  concerned  wrhether  the 
days  of  release  of  captured  wastewater 
should  be  considered  as  dry  weather  or 
wet  weather  days. 

Section  133.103(a)  m  the  original 
secondary  treatment  regulation  aUows 
either  adjustment  or  8u*pen8ion  of  the 
percent  removal  requiremente  during 
wet  weather  period*  for  combmed 
*ewera.  Today'*  rulemaking,  new 
S  133.103(e)  aUoars  adju*tment  of 
percent  removal  requiremente  for 
treatment  work*  *erved  by  combined 
sewera  during  dry  weather  under  certain 
condition*.  The  permit-issuing  authority 
wiU  ultimately  establish  the 
applicabitity  of  wet  weather  or  dry 
weather  day*  on  an  mdividual  basi*. 
The  permittee  would  then  have  the 
opportunity  to  apply  for  adjustment 
under  either  { 133.103  (a)  or  (e). 
con*i*tent  with  the  permit-issuing 
authority's  determination  regarding 
which  *ub-*ection  applie*. 

(10)  Concern  wa*  rai*ed  that  the  term* 
"wet  weather"  and  "dry  weather"  are 
not  defined. 

Neither  the  proposed  rule,  nor  the 
existing  regulations  define  the  terms  dry 
weather  and  wet  weather  because  any 
attenq>t  to  describe  these  terms,  with 
respect  to  intensity  and/or  frequency 
parametere.  would  only  limit  the 
application  of  such  a  regulation  on  a 
national  level.  Each  permittee  ha*  the 
opportunity  to  demonstrate  dry  weather 
and  wet  weather  condition*  on  a  ca*e- 
by-case  basis. 

(11)  It  was  also  noted  that  the  option 
of  a  mass  loading  limit  should  apply  to 
the  regulation  for  combined  sewers 
during  wet  weather  periods. 

%  133.103(a),  and  that  same  amendment 
should  indude  references  to 
§§  133.102(a)(4)(iii)  and  133.105(e)(l)(iii) 
regarding  die  adjustment  of  percent 
removal  requiremente. 


Theae  commente  refer  to  technical 
change*  to  an  existing  regulation  and 
are  beyond  the  scope  of  today's 
rulemaking. 

|.  Regidatory  Revtoar* 

1.  Executive  Order  12291 

Executive  Order  12291  requires  EF  A 
and  other  agendas  to  perform  regulatory 
impact  ana^se*  of  major  regulations. 
Major  rule*  are  those  that  impose  a  cost 
on  the  economy  of  $100  miUion  or  more 
annuaUy  or  have  certam  other  economic 
impacts.  This  regulation  i*  not  a  major 
rule  becauae  it  meete  none  of  the  criteria 
of  a  ma  jor  rule  a*  set  f(Mlh  to  Section 
1(b)  of  the  Executive  Order.  The  rule  has 
be«a  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.    .  .  . 

Z  Paperwork  Reduction  Act 

fa)  accmdance  with  the  Paperwork 
Reduction  Ad  of  198a  44  U.S.C  3501  et 
aeq.,  EPA  must  submit  a  copy  of  any 
proposed  rule  that  contains  a  collection 
of  information  requiremente  to  the 
Director  of  OMB  for  review  and 
approval  The  Agency  determined  that 
this  regulation  doe*  not  contam 
information  coUection  requirements. 

3.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibUity  Act  5 
U.S.C  601  et  seq..  requires  EPA  and 
other  agendo*  to  prepare  an  initial 
regulatory  flexibility  analyai*  for  aU 
regidations  that  have  a  aignificant 
impad  on  a  *ubstantial  number  of  smaU 
entitie*.  No  regulatory  flexibility 
analysi*  i*  required,  however,  where  the 
head  of  an  Agency  certifies  that  the  rule 
arill  not  have  a  significant  economic 
impact  (HI  a  substantial  number  of  smaU 
entities.  Stoce  this  regidation  allows 
permitting  authorities  to  adjust  the 
percent  removal  requiremente  for 
communities  served  by  combined 
sewen,  die  operation  and  mamtenance 
coste  of  existing  fadliti^  may  be 
reduced.  However,  the  estimates  of 
ultimate  benefite  (1.6^  cost  reductioiu) 
that  will  accrue  as  a  result  of  this 
amendment  are  uncertein.  The 
uncertamty  steins  largely  from 
insuffident  flow  data  for  communities 
with  combined  sewer  systems.  Although 
the  quantification  of  coste  and  benefits 
is  not  possible,  the  Agency  believes  that 
this  rule  will  result  m  cost  savings. 
Accordingly,  die  Administrator  certifies, 
pursuant  to  5  U.S.C  e05(b).  diat  diis 
final  regulation  will  not  have  a 
significant  impact  on  a  substential 
number  of  smaU  entities. 
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AdminiMtrator. 

For  Um  FMaoiia  Ml  forth  is  tha 
praambU.  EPA  to  amandlm  40  CFK  Part 
133aafoUow»: 

PART  1S>-«IC0N0AIIV  TNlATMDfT 


1.  Tha  aatfaorltv  dtatioa  for  Put  133 
coatlnuaa  to  raad  aa  lottows: 


iam(bNi)m.ioK<i)(KH. 

se«(4)HK  aoa.  and  Wl  alllw  radml  Watar 
MIttboa  Coatrol  Ad  aa  lannrtirt  bjr  Iha 
FMlaral  Wator  Mhrtioa  Cootrol  Act 

■is  of  1073.  Um  daaa  Watar  Act  af 
1877. 

Traataaatl 

of  iwi: »  UAC  tnKbMiNB).  \t\MA)  (l) 
and  («).  ina,  aad  IMl: «  Slat  aMk  Mb^  L 

•i-«»i  n  Slat  11V.  Pab  L  M-nr: «  8iai 
laa.  Pab.  L  v-\vt. 


(a)  Laaa  ooaoaatratad  infloant 
wastawatar  for  ooabinad  i 
dn  tvaatbar.  Tha  Rafioawl 
Aamlntotrator  or.  If  apprapriata.  tha 
SUla  Oiractor  to  authortead  to  aubatttala 
aithar  a  lowar  paroant  laaMtval 
raquiraaiaiit  or  a  aaaa  kiadiag  Uabt  for 
tha  paroant  laawval  raquiraaianla  aal 
forth  in  II  13S.ia2(aXS). 
l33.1(B(aM4NUi).  13>.10KbN3). 
lSS.106(aM3).  133.106(bM3)  aad 
133.108(aNlNUi)  providad  that  tha 
parmlttaa  aattoiactorily  damonatralaa 
that  (1)  Tha  traalmant  work*  ia 
conaialantiy  maaHm,  or  will 
ooaatolaDdy  iMat  ita  pannlt  afQuaat 
ooooantratioo  Umlta.  but  tha  paroant 
ramoval  raquiramanta  cannot  ba  omI 
dua  to  laaa  coocantratad  infkiant 
waatawatar,  (2)  to  aiaat  tha  paroant 
,  tha  traatmant 


works  woold  have  to  achieve 
altniflcantiy  aiore  stringent  effluent 
coocantrations  than  wrould  otherwise  be 
raquirad  by  the  concentration-based 
standards:  and  (3)  the  less  concentrated 
Influent  wastewater  does  not  result  from 
either  excessive  infiltration  or  dear 
water  industrial  dischaigas  during  dry 
weather  periods.  The  detenninatioo  of 
whether  the  less  concentrated 
wastewater  rasulto  from  excessive 
infiltration  to  discussed  in  40  CFR 
S5J006(bN28).  phis  the  additional 
criterion  that  either  40  gallons  per  capita 
per  day  (gpcd)  or  1500  gallons  per  inch 
diameter  per  mile  of  aewer  (gpdim)  may 
be  used  as  tha  threshold  value  for  that 
portion  of  the  dry  weather  base  flow 
attributed  to  infiltration.  If  the  less 
oonoentrsted  influent  wastewater  to  the 
result  of  dear  water  induatrial 
dischanes,  then  the  treatment  works 
must  coatrol  such  discharges  pursuant 
to  40  CFR  Part  403. 
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Department  of  Defense 
General  Services 
Administration 
National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  9,  14,  15,  and  52 
Federal  Acquisition  Regulation  (FAR); 
Unlialanced  Offers,  Rrst  Article  Test 
Pricing;  Proposed  Rule 
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OVAHTMnfT  OP  OfflNH 


NATIONAL  AERONAUTICS  AND 
tPACt  AMUNimiATION 

46  CPR  Parta  t,  14, 11,  and  n 

Fatfaral  AoquMtton  Ragulatton  (FARX 
I  Offars,  Rral  Artlela  Taal 


:  Department  of  Defense 

(DoD).  General  Services  Administration 
(CSA).  and  National  Aeronautics  and 
Space  Adoilnistration  (NASA). 
acnOH:  Proposed  rule.    


r  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  PAR  Parts  A  14. 
15.  snd  52  to  provide  notice  to  offerors 
and  guidance  to  Government  contracting 
personnel  concemlnt  unbalanced  bids 
and  propoaals. 

coHMWTt:  Comments  should  ba 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
March  28. 1900  to  be  considered  in  tha 
formulation  of  a  Hna!  rule. 


:  Interested  parties  should 
submit  written  comments  to:  Caneral 
Services  Administration.  PAR 
Secretariat  (VRS).  ISdi  *  P  Strsets.  NW.. 
Room  4041.  Washingtoa  DC  SMOS. 
Please  cite  PAR  Case  8»-ai  in  aD 
correspondence  related  to  this  Issue. 


Margaret  A.  Willis.  PAR  Secretariat 
Room  4041. 08  Buildtaf.  Wasktafloa. 
DC  20406.  (202)  523^7S& 

ranvi 


A.  BackgnNind 

A  seriet  of  decisions  of  the  General 
Accounting  Office  has  indicatsd  a  nead 
to  amend  regulations  and  clarify 
existing  policy  regarding  onbelanoad 
prices  for  separately  priced  contract  Uac 
items.  Changes  are  propoeed  to  the  PAR 
which  would  put  offerors  on  notice 
regarding  the  policy  on  balanced  bids 
and  proposals,  and  provide  contracting 
officers  guidance  on  detecting 
unbalanced  offers  and  what  actions  may 
be  taken  when  an  offer  has  been 
determined  to  be  unbalanced.  The 
policies  would  not  apply  to  small 
purchase  procedures. 

■.  Refulatory  FWxlbUity  Ad 

The  proposed  revisions  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 


FUxlbUlty  A«t  bwMse  it  may  aflact 
kow  qukUy  a  saatt  business  Am  can 
recoup  certain  coats.  An  Initial 
Rlfulatory  nexibility  Analysis  (IRPA) 
has  bean  prepared  and  submitted  to  Iha 
Chief  Counsel  for  Advocacy  of  the  Snail 
Business  Administration.  A  copy  of  tha 
IRPA  may  be  obtained  from  the  PAR 
Secretariat.  Comments  from  small 
businesses  concerning  the  effected  FAR 
sections  will  slso  be  considered  in 
accordance  with  section  610  of  the  Ad 
Such  comments  must  be  submitted 
separately  and  cite  PAR  Case  88-810 
pertaining  to  First  Article  Test  Pridag. 

C  Paperwotk  Reductioa  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
will  not  Increase  or  decresse  any 
reporting  or  recordkeeping  requirements 
or  collection  of  Information  from 
offerors,  contractors,  or  members  ci  the 
public  which  require  the  spproval  of 
OMB  under  44  U.S.C  3501.  et  seq. 

Ust  ol  SuMmIs  in  48  CFK  Parts  1. 14.  U. 
andn 

Government  procurement. 

Dated  laimary  17. 1966. 
Hany  8.  BaiteU. 

Actii^  Dinclor.  Officm  of  Ftderal  AcquUUm 
and  Raguhtory  Mkry  

Therefore,  it  is  proposed  diat  48  CFR 
Parts  0. 14. 18.  and  52  be  amended  as  set 
forth  balo«r 

1.  The  sathority  dutlon  for  Parts  t. 
14. 15.  and  52  condmies  to  read  as 
follows: 


4iUS£.4M(c):10UAC 
117:  aid  4t  US.C  2473(c). 


PART  t-OONTIUGTOfl 


r  Section  0.306  is  amended  by 
paragraph  (j)  to  read  as  follows: 


ftm. 


•liriMlMra^i* 


(j)  bifofm  offerors  diat  die  prices  tor 
first  articles  and  first  artide  tests  in 
relation  to  production  quantities  shall 
not  be  matOTlally  unbalanced  (see 
15.814)  If  first  article  test  items  or  tests 
are  to  be  separately  priced. 

FAUT  14-«CAL£0  BUXMNQ 

1  Section  14.404-2  Is  smended  by 
redeslanating  existing  paragraphs  te) 
throu^  (k)  as  (h)  through  (I):  snd  by 
sddlng  a  new  paragraph  (g)  to  read  as 
follows: 


(g)  Any  bid  may  be  rejected  if  the 
aa  for  any  line  items  or  subline  items 
are  aMterlally  unbalanced  (see  154)14). 
•        •        •        •        • 

4.  Section  14.407-2  is  amended  by 
designsting  the  existing  text  as 
par^raph  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 


(b)  The  price  analysis  shall  consider 
wfaedHr  bids  are  materially  unbalanced 
(saa  15.814). 

PARTIi-CONTRACTINQ  BY 
NRiOTUTION 

8.  Section  15Jn4  is  added  to  read  as 
follows: 

IMM   UnhalMoaa  aflsra. 

(a)  Offers  shsU  also  be  analyzed  to 
dstwmine  whether  they  are  unbalanced 
widi  reaped  to  prices  or  separately 
priced  Ibie  items.  This  Is  partlculariy 
inportant  when  evaluating  the 
relationship  of  the  price  for  first  article 
tests  or  test  items  to  the  price  for  the 
production  units,  and  in  evaluating  the 
prices  for  options  in  relationship  to  the 
prices  for  the  basic  requirement 

(b)  An  offer  is  mathematically 
unbalanced  if  it  is  based  on  prices 
which  are  significanUy  less  than  cost  for 
soaae  contract  line  items  and 
siyiiflcandy  oversUtad  in  relation  to 
cost  for  others.  An  offer  is  materially 
unbalanced  if  it  is  mathematically 
onbalanced.  and  if — 

(1)  There  is  a  reasonable  doubt  that 
the  offer  would  result  in  the  lowest 
overall  cost  to  die  Government  even 
though  it  is  die  lowest  evaluated  offer 
or 

(Z)  The  offer  is  so  grossly  unbalanced 
that  its  scceptance  would  be  tantamount 
to  allowing  an  advance  payment 

(c)  Offers  that  are  materially 
unbalanced  may  be  reieded. 

(d)  Depending  on  the  nature  of  the 
acquisition,  contracting  ofTicers  may 
need  to  use  either  price  analysis  or  cost 
analysis  techniques,  or  s  combinstion  of 
the  two  techniques,  to  determine  if 
offars  are  materially  unbalanced.  The 
following  are  examples  of  techniques 
that  can  be  used  to  determine  if  an  offer 
is  unbalanced.  Although  Utese  examples 
spadfically  relate  to  first  article  testing, 
they  may  also  be  used  for  other 
procarements  where  unbalanced  offers 
may  be  of  concern. 

(1)  Compare  all  offers  to  determine  if 
die  offerors  have  significandy  higher 
prices  for  die  first  articles  than  for  the 
production  unite.  The  comparison 


should  consider  whether  the 
Government  or  the  contractor  arill 
perform  the  first  article  test. 

(2)  For  an  individual  offer,  compare 
the  relationship  of  first  article  prices  to 
prices  for  production  items.  The  cost  to 
the  offeror  for  first  articles  may  be 
estimated  (i)  by  comparing  the  total 
price  offered,  induding  the  first  artide 
to  an  alternate  proposal  by  the  same 
offeror  which  does  not  include  first 
article  testing  (see  9.30e(d));  or  (ii)  if  cost 
data  has  been  submitted,  by  reviewing 
certain  elements  of  cost  to  determine, 
for  instance,  whether  manufacturing  and 
spedal  tooling,  and  test  equipment 
costs,  are  prorated  among  the  first 
artides  and  the  production  units,  or  are 
only  applied  to  the  first  articles.  If  cost 
data  is  not  available,  it  may  be 
necessary  for  contracting  officers  to 
estimate  contractor  costs. 

PART  S2-«0UCITATI0N 
PROVISIONS  AND  CONTRACT      > 
CUUJ8E8 

5.  Section  52.214-10  is  amended  by 
removing  in  die  title  of  the  provision  the 


date  "(APR  1985)"  and  inserting  in  its 
place  die  date  "(JAN  1880)";  and  by 
adding  paragraph  (e)  to  read  as  follows: 

52.214-10  ConbadAi 


(e)  The  Government  may  reject  a  bid  as 
nonresponsive  if  the  prices  bid  are  materially 
unbalanced  between  line  items  or  subline 
items.  A  bid  is  materially  unbalanced  when  it 
is  bated  un  prices  significantly  less  than  cost 
for  some  work  and  prices  which  are 
significantly  overstated  in  relation  to  cost  for 
other  work,  and  if  there  is  a  reasonable  doubt 
that  the  bid  will  result  in  the  lowest  overall 
cost  to  the  Govemmenl  even  though  it  may 
be  tiie  low  evaluated  bid,  or  if  it  is  so 
unbalanced  as  to  be  tantamount  to  allowing 
an  advance  payment 

6.  Section  52.215-16  is  amended  by 
removing  in  the  title  of  the  provision  the 
date  "(APR  1985)"  and  inserting  in  its 
place  die  date  "(JAN  1960)":  and  by 
adding  paragraph  (g)  to  read  as  follows: 

S2,215-1«    Comrade 


(g)  The  Govemmenl  may  determine  tiiat  an 
offer  is  unacceptable  if  the  prices  proposed 
are  materially  unbalanced  between  line  Hems 
or  subline  items.  An  offer  is  materially 
unbalanced  when  it  is  based  on  prices 
significantly  less  than  cost  for  some  work  and 
prices  whidi  are  significantly  overstated  in 
relation  to  cost  for  other  woik.  and  if  there  is 
a  reasonable  doubt  that  the  offer  will  result 
in  the  lowest  overall  cost  to  the  Government 
even  though  it  may  be  the  low  evaluated 
offer,  or  it  is  so  unt>alanced  as  to  be 
tantamount  to  allowing  an  advance  payment 


S2.217-8   [AaMndad] 

7.  Section  52.217-5  is  amended  by 
removing  in  the  title  of  the  provision  the 
date  "(JUN 1988)"  and  inserting  in  iU 
place  die  date  "(JAN  1909)":  by 
removing  the  designation  "(a)"  from 
paragraph  (a):  and  by  removing 
paragraph  (b). 
(PR  Doc.  8»-1888  Filed  1-26-89: 8:45  am] 
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PVAIITMDn' OF  LABOR 


iMrff 


:  W^*  and  How  Dlvlsloa 
Itaipkiymant  SUndarda  AdminlatraUon. 
Labor. 

:P1iialnila. 


;  Hm  Daoartmant  of  Labor 
(DOL)  la  ravlalnf  Um  ragulaUona 
fovamliv  the  oaa  of  MmisklllMi 
lMlp«r«~  oa  fadaraUy-Bnanoad  and 
aMl»tad  cooatmctioa  oootracta  rabiact 
to  Iha  Davia-Baooo  and  Related  Acts 
(DBRA).  Thia  nila  makes  final  the 
refulstlons  for  determining  when  the 
uee  of  a  helper  dasalflcatloa  will  be 
found  by  DOL  to  be  prevalUnf  in  ao 
arae  to  aUow  its  uae  on  constnirtil 
protects  subfect  to  DBRA  prevailing 
wana  requiremeois.  This  rule  also 
impMOMnia  oUier  rafulations.  previously 
Issued  ■■  flnsl  regulations  but  not  yet 
ImpleoMnted  because  of  court  order*, 
oonceminf  aae  of  helpers  on  such 


I BATC  After  the  iniunctkm 
afainst  Implementetion  of  some 
provistons  of  this  regulation  ia  lifted  by 
the  U.&  District  Court  for  the  District  of 
Cohimbie.  a  notice  wiU  be  published  in 
the  PedamI  la^alw  providing  an 
effective  date  60  days  (hereafter. 
POn  MMTMM  MFOMMTWH  OOMTACTt 
Paula  V.  Saslth.  Administrator.  W^a 
and  Hour  Division.  Employment 
Standards  Administration.  U.& 
Depertment  of  Labor.  Room  S-3B02.  200 
Constitution  Avenue  NW..  Washington. 
DC  ana  Telephoae:  (m)  B83-MM. 
(Thia  is  not  a  toll-free  number.) 
•UPPUMMiTMIV  MMMMATMMK  Ob 

AMttst  19l  1987.  DOLpnbllibad  in  the 
PedsesHi^ilii  (82  PR  31385)  propoeed 
revisions  to  the  reeulatioaa  on  labor 
standards  applicable  to  (sderally* 
Bnanoed  and  assisted  uuualittCtkMi 
oootracta  subtect  to  the  prevailing  wags 
standarda  of  DBRA  (29  CFR  Parts  1  and 
8).  The  propoeal  was  intended  to  allow 
contractors  to  expand  their  use  of 
semiskilled  helpers  on  DBRA  protects  at 
wagse  lower  than  thoee  required  to  be 
peid  to  skilled  (oumeymen  if  the  uee  of 
the  helper  classification  waa  found  to  be 
a  ptevalUag  practice  on  construction 


pratects  to  the  arse.  TMa  prapoaal 
raeuhed  from  DOL'a  reexaminatiaa  al 
reviaed  rsgulstiens  pravioualy  issnad  la 
IggI  (47  PR  aM«  »•»).  which  had 
be«i  enMoed  In  e  bwsait  tUed  by  dw 
APL-OO  {BuikUng  amd  ComatrucUon 
Trodm  Dapartment.  An-Ct(X  aioLv. 
Donoran.  gtaJ^TM  PJd  mi  (D.C  Or. 

Public  ooauMnU  were  invited  for  fO 
dey*  on  several  propoeed  methods  lor 
determining  if  the  nee  of  a  helper 
cleeeiflcetioa  prevailed  in  an  area.  The 
oonunent  period  was  subsequently 
extended  tor  30  additjonal  days,  and 
doeed  on  Noveaiber  IB.  1«7  (S2  FR 
3M73:  October  18,  \9tff).  Approximately 
1.000  comments  were  received  on  the 
propoeaL  which  included  submissioos 
Dttm  the  ffM«M««»g  and  Construction 
Trades  Depertment  AFUOO  C^CTD"). 
the  Laborers'  Intemetiooal  Union, 
individual  trade  unions  (primarily  locab 
firom  Texas.  Oklahoma,  and  Georgia). 
The  Associated  General  Contractors  of 
America  (ACQ.  The  Associated 
Builders  and  Contractors.  Inc.  (ABC), 
the  National  Assodatloo  of  Home 
Builder*,  die  Construction  Committee  of 
the  Buainesa  Roundtable.  the  US. 
Chamber  of  Commerce,  the  Americen 
SubooBtractors  Assodatioa  the 
Natioaal  Aaeocietion  of  Manufacturers, 
the  Netional  Elevator  Industry.  In&  (and 
28  member  firms),  the  Sheet  Metal  and 
Air  Conditioning  Contractora'  National 
AaaodetiaB.  the  VA.  Small  Buainesa 
AdmlnistratioB  (8BA).  die  VJ&. 
Department  of  Energy  (DOB),  the 
AflMrican  Farm  Bureau  Paderetioa. 
individual  contractors,  and  individuala. 
lliia  document  provides  the  text  of  the 
final  rule  of  the  method  selected  end 
explalna  the  reesons  for  that  selection 
and  lor  any  chaagss  from  the  propoeal 
that  ware  iMde  in  responae  to  the 
comments  received. 


DOL  alliMpliit  to  implMBant  helper 
rulee  In  May  1882.  (See  47  FR  23044. 
23008  (Mey  2&  1882):  47  PR  32070  Uuly 
28. 1982).)  AsMMig  odier  provisiona. 
knvar  paki  halpat*  would  have  been 
allowed  oa  DBRA  orotecta  under  a 
broad  defhiltion  of  dnties  and  in  a 
fnaniininn  rstto  of  two  helpers  for  three 
Journeymen  whenever  the  helper 
dasaifkation  was  'Idantiflable''  in  an 
area.  Hm  rales  were  entoined  by  die 
U  A  DIstricI  Court  for  die  District  of 
Columbia  in  a  lawsuit  brought  by  the 
BCTD  and  a  number  of  individual 
unions  ([Building  and  Construction 
Trodm  Department.  AFL-CJO.  etoL^. 
Doaovon.  etaJ^  SiiV.  Sopp.  1282.  588  P. 
Supp.  382). 

On  appeal,  the  Court  of  Appeels  for 
dM  District  of  CduflibU  Circuit  upheld 


DOL's  authority  to  allow  an  expended 
nse  of  helper*  and  approved  the 
ragalatory  definition  of  a  hriper's  duties 
[BtiMing  and  Coimtrvction  Trodm 
DapartamH.  AFL-CIO.  t  aJ^  v. 
Dottoran.  HoJ..n2  F.2d  Oil).  However, 
that  rabng  required  thet  the  regulations 
he  Modified  to  requhe  diet  DOL  first 
fiad  die  use  of  a  particular  helper 
fisssiftratinn  prevailing  in  an  area 
(rathsr  than  Identiliahle)  before  it  may 
be  oaad.  The  court  concluded  that 
allowing  a  lower  peid  helper 
classification  to  bis  used  on  DBRA  work 
whoa  that  classification  was  only 
Identifiable''  would  reault  in  payment 
of  :ees  then  prevailing  wages  for  some 
wcfk.  which  U  prohibited  by  die  Act 
The  court  did  not  rule  on  the  remaining 
helper  provisions.  Certiorari  was  denied 
by  die  Supreme  Court  (40  US.  1008). 

The  District  Court  aubsequently 
ISMMd  an  order  which  lifted  the 
inlunction  on  the  definition  of  helper  but 
continued  the  injunction  against  all  the 
other  helper  provisiona,  and  atated  that 
DOL  could  "aubmit  to  thia  court  reissued 
ragalations  governing  the  use  of  helper*, 
and  if  these  regulations  conform  to  the 
dedaion  of  the  court  of  appeals,  they 
will  be  approved."  [Building  and 
Conetruction  Trodm  DepartmenL  AFL- 
CIO.  et  oL  V.  Donovan,  et  at..  102  CCH 
Labor  Cases  para.  34.  e4& 

DOL  reexamined  the  en)oined 
provisions  to  the  extent  required  by  the 
court  rulings  and  on  August  19. 1987. 
iasaed  a  new  propoeal  with  necessary 
revisions  (82  FR  31306).  Comments  were 
invited  on  two  primary  alternatives,  and 
three  subordinate  alternatives,  for 
determining  If  the  use  of  s  helper 
daseification  prevailed,  as  follows: 

Option  A:  This  option,  patterned  after 
the  codified  regulatory  atandarda  for 
detefmlning  the  prevailing  wage  for  a 
given  dassificstion.  provided  e  dedsion 
rale  that  proceeded  in  two  steps: 

(1)  If  the  prevailing  foumeyman  wage 
is  set  by  die  '*ma)onty  rule"  (29  CFR 
U(a)(l):  more  than  SO  percent  of  the 
tounwymen  are  paid  the  same  rate), 
then  the  practice  followed  by  those 
contractor*  whose  rstes  prevail  for  the 
lovRMMB  la  also  deemed  the 
prevaiUng  practice  for  determining 
whether  a  helper  dasslficabon  prevails, 
or. 

(2)  If  no  ma)ority  (oumeyman  rate 
exists  and  the  prevailing  wage  is  set  by 
the  ''weighted  average  rule"  (20  CFR 
U(aMl):  the  overage  of  the  wages  paid 
to  the  loumeymen.  weighted  by  the  total 
toumeymen  in  the  classification),  then 
the  total  number  of  workers  in  the 
dassificstion  employed  by  contractor* 
ttsina  helper*  (jo«irneymen  plus  helpers) 
will  be  compared  to  the  total  number  of 


workers  in  the  dassificstion  employed 
by  contractors  not  using  helpers 
(journeymen  only);  the  practice  covering 
the  larger  number  of  workers  will  dedde 
whether  a  helper  classification  prevails. 

Cation  B:  Compare  the  total  number 
of  workers  (journeymen  plus  helpers)  in 
the  dassificstion  employed  by 
contractors  using  helpers  to  the  total 
number  of  worken  in  the  dassificstion 
employed  by  contractors  not  using 
helpera  (classification  only).  The 
practice  which  covers  the  majority  of 
the  workers  will  in  all  cases  determine 
whether  use  of  a  helper  classification 
prevails.  (This  is  the  same  as  step  2  of 
Option  A.) 

Cations  C  D,  ondK-  The  preamble  to 
the  proposal  also  invited  comments  on 
three  additional  alternatives  considered 
in  formulating  the  proposal,  namely, 
count  by:  (C)  the  number  of  projects  on 
which  helpers  are  employed:  (D)  the 
dollar  value  of  constraction  projects  on 
which  helpera  are  employed;  and  (E)  the 
number  of  contractora  employing 
helpera. 

"The  notice  of  proposed  rulemaking 
proposed  no  changes  to  the  helper 
definition  promulgated  in  1982.  It  was 
repeated  in  the  preamble  of  the  1987 
proposal  for  informational  purposes 
only,  as  follows: 

Section  5Jt    Definitions 


(n)  The  terms  apprentice,  trainee,  and 
lielper  ate  defined  aa  followa: 

(4)  A  Iwlper"  ia  a  aemi-akiUed  worker 
(ratter  than  a  aldlled  journeyman  mechanic) 
who  worka  under  the  direction  of  and  aasiata 
a  journeymaa  Under  tlie  joumeyman'a 
directioo  and  auperviaioo.  the  lielper 
perf  orma  a  variety  of  duties  to  aaaiat  tlie 
journeyman  audi  aa  preparing,  cairying  and 
furniahing  materiala,  toola,  equipment  and 
aupplies  and  maintaining  them  in  order; 
cleaning  and  preparing  work  areaa:  lifting. 
poaitioDing.  and  holdi^  materiala  or  toola; 
and  odier  related,  aemi-slulled  taslu  aa 
directed  by  die  journeymaiL  A  helper  may 
uae  toola  of  tlie  trade  at  and  under  tiie 
direction  and  auperviaion  of  the  journeyman. 
The  particular  duties  performed  by  a  lielper 
vary  according  to  area  practice. 


Sununaiy  of  Comments 

Issue:  Methodology  for  determining  if 
helpers  "prevail"— proposed  Options  A 
through  E. 

Comments 

SBA  stated  that  Option  A  should  be 
adopted,  because  it  most  dosely 
conforms  to  the  court's  mandate  in  the 
underiying  Utigation  and  would  more 
likely  survive  any  possible  court 
challenge.  SBA  noted  that  since  Option 
A  is  specifically  supported  by  existing 


Davis-Bacon  case  law,  in  particular  the 
precedential  ruling  of  DOL's  Wage 
Appeals  Board  in  Fly  Brothers  Corp.. 
WAB  Case  No.  70-6  (June  14. 1977). 
whereas  Option  B  could  produce 
anomalous  results  in  wage 
determinations,  the  importance  of 
implementing  a  woriuble  helper  rule 
weighs  in  favor  of  selecting  an  approach 
which  is  legally  sound.  (The  Wage 
Appeals  Board  ruled  in  Fry  Brothers 
Corp.  that  if  the  union  journeyman  rate 
is  found  prevailing  for  a  classification, 
the  union  practice  of  not  using  helpera 
must  also  be  found  prevailing  for 
purposes  of  DaVis-Bacon  wage 
determinations  regardless  of  how  many 
helpera  are  employed  by  nonunion 
contractora  in  die  area.)  SBA  suggested 
that  to  the  extent  Option  B  deviates 
from  the  prindples  established  in  Fry 
Brothers  Corp..  grounds  could  exist  for 
the  court  to  again  enjoin  the  rules.  SBA 
also  postulated  that  the  number  of 
instances  where  the  choice  between 
Option  A  and  Option  B  would  make  a 
difference  should  not  be  large.  Normally 
either  the  unionized  journeymen  will 
substantially  outnimiber  their  nonimion 
counterparts,  or  vice  versa,  so  that  the 
number  of  helpera  will  make  no  material 
difference;  or,  no  majority  rate  will 
prevail  in  either  direction  so  that  the 
"weighted  average"  rule  would  achieve 
the  same  results  under  either  Option  A 
or  Option  B,  SBA  asserted. 

DOE  noted  Option  A's  consistency 
with  established  practices  for 
determining  prevailing  wages,  as 
opposed  to  Option  B  being  inconsistent 
with  such  practices.  DOE  considered 
Options  C  D,  and  E  to  be  unacceptable 
because  they  all  use  criteria  that  are 
substantially  removed  from  the  number 
of  employees  (and  thus  don't  consider 
the  extent  of  the  practice  of  using 
helpera)  performing  the  work  of  a  craft 
in  a  specific  area. 

The  Business  Roundtable  favored 
Option  A  on  the  grounds  that  it  would 
be  more  easily  administered  and  would 
therefore  be  put  into  effed  more  rapidly. 

Most  of  the  major  business  and 
industry  groups  commenting  (induding 
Qiamber  of  Commerce.  AGC,  ABC) 
stated  a  preference  for  Option  B 
because  it  takes  the  number  of  helpera 
into  consideration  in  all  cases  and  may 
more  often  result  in  helpera  prevailing, 
but  without  providing  any  detailed 
rationale  to  support  their  particdar 
views.  For  example,  while  ABC 
characterized  Option  B  as  more  accurate 
and  fairer  than  Option  A,  ABC  urged 
expeditious  selection  of  the  option 
which  would  best  yield  "prevailing" 
helper  dassifications  and  best 
withstand  judidal  review.  The  Chamber 
of  Commerce  argued  that  fewer 


journeymen  are  used  where  helpera  are 
employed,  which  wodd  give  an 
advantage  under  Option  A  to 
joiuneymen  on  projects  where  helpera 
are  not  employed.  Several  of  these 
industry  commentere  and  others  made 
the  observation,  in  distinguishing 
between  Options  A  and  B,  that  Option  A 
is  supported  by  past  precedential  rulings 
of  DOL's  Wage  Appeials  Board 
(particulariy  dting  Fry  Brothers  Corp.). 
and  for  this  reason  was  more  legaUy 
defensible  than  Option  E  Furthermore, 
the  ABC  and  the  American 
Subcontracton  Association  (ASA),  like 
the  SBA,  expressed  the  view  that  diere 
would  be  Uttle  practical  difference 
between  the  results  in  Options  A  and  B. 

AGC  noted  that  Option  B  was  the 
same  as  Opticm  A  under  the  weighted 
average  method  of  Option  A.  but 
suggested  that  B  has  an  advantage  by 
concentrating  on  the  actual  number  of 
workera  in  a  classification  using  helpera 
as  the  primary  criterion  for  determining 
area  practice,  in  contrast  to  the  other, 
more  indired  ind'caton  of  area  practice 
found  in  options  C  through  E  which  do 
not  indude  a  weighting  factor  based  on 
total  employment  in  a  dassificatioiL 

Prtqiosed  Options  C  (projects),  D 
(dollar  value),  and  E  (contractora) 
generated  no  substantial  support  in  the 
comments  (American  Farm  Bureau 
Federation  recommended  C  or  E: 
National  Association  of  Home  Buildera 
preferred  E  over  B;  ASA  found  C  and  E 
"acceptable,"  but  faulted  them  for  not 
having  any  precedential  basis  in  prior 
administrative  practices;  ABC  ASA. 
and  the  Chamber  of  Commerce 
considered  D  to  be  totally 
unacceptable).  ABC  suggested  that 
Options  C  and  E  are  more  consistent 
with  the  word  "prevailing"  than  either  A 
or  B.  Many  of  the  conunents  suggested 
that  linking  the  method  to  projects, 
dollar  value  of  construction,  or 
contractora  wodd  establish  an  area 
practice  by  relating  it  to  a  variable  that 
may  have  litde  or  no  relationship  to  the 
actual  use  of  helpera  in  an  area. 

The  BCTD  and  Laborera  Union 
asserted  that  the  proposed  statistical 
formulas  will  result  in  recognition  of  a 
helper  classification  when  it  is  merely 
an  identifiable,  rather  than  prevailing, 
area  practice,  which  wodd  be  contrary 
to  the  court  nilings  on  the  challenged 
1982  regdations.  To  illustrate,  the  BCTD 
contended  that  if  ody  one  helper 
worked  on  a  project  with  100 
journeymen,  compared  to  another  100 
journeymen  working  on  projects  where 
no  helpera  were  employed,  the  proposed 
formda  wodd  recognize  helpera  as 
prevailing  since  the  majority  of  workers 
in  the  dassification  (101  out  to  201  or 
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aoa  p«rc«nl)  ar*  Mnpioyad  on  ■  proiact 
with  ■  MpOT.  jrat  tha  hilpar  would 
constituta  laaa  than  %  of  1  paroanl  of  Iha 
total  wofkwa  working  io  tha 
claMiflcatioa.  UkawtM.  tha  BCTD 
tusgattad  anothar  txaaif»la  andar  wkkh 
20  halpara.  worktof  wttli  90  (oarnayMaa 
oonparad  to  40  joareayawa  on  pro|act» 
widi  aa  halpara.  woald  yiald 
"pravaUinf "  halpara  yat  bsip—  arovld 
comprtea  ro««hly  »  parcaot  of  dM  lo«al 
In  Um  daaadlcat 


workarai 

under  tha  aoanaria  dia  aw/onfy  of 
journeymen.  40  ooaaparad  to  SO  (or  ovar 
•2  paroMil)  would  haw  baan  workhif  on 
prolacts  without  any  halpara. 

Tha  BCTD  and  Laboran  Unloa  also 
coounantad  that  tha  mathod  for 
datamteli^  If  a  halpar  daaaiflcatkin 
pravalls  iboald  iadada  conducting  tatk- 
oriantad.  datiaa-baaad  araa  practtoa 
Mirvayt  (aa  analyaia  of  dM  pravalllB| 
craft  oontant  of  work  parfociaad  by  taa 
halpara  In  tba  araa  amoloyad  hi  Iba 
daasMcatkn  proposad  lo  ba 
racogafaad).  ainca  dia  daflnitka  of 
"hatpar"'  providaa  Uiat  '^ha  parttcalar 
dutlaa  parfcmad  by  a  halpar  vary 
according  to  araa  practloa." 
Purdiarawra.  diay  argaa  dial  tba 
madMdolocy  ■boold  taka  Into  aoooant 
locally  pravalUng  practtcaa  ooncidng 
how  aaniaklUad  laborar  daaaiftratkaia 
ara  usad.  cootaoding  diat  dia  duttaa  to 
ba  parf ormad  by  propoaad  ' 
tha  aama  in  many  i 


perfonaad  by  laborara  In  thia  ragaid. 
tha  Laborara  Union  indadad  with  to 
conunants  coptea  of  DOL's  canant 
genaral  waga  datanainationa  to 
damonatrata  tha  numaroaa  laborar 
daaaiflcationa  Uiat  ara  carrantly 
racogniiad  diroagboat  tba  ooaaitry  as 
-pravadii^  undar  DBRA.  allatirfty 
alraady  parfforadng  dia  saaa  dadas 
propoaad  to  ba  parforoMd  by  baipats. 
Howavar.  no  axplanatkm  of  bow 
laboran  maat  dM  balpsr  dafinlboa  or 
dasoipttOB  of  dMlr  dnbaa  araa  provklad. 
Tha  BCTD  and  Laborara  Untaa  ako 
atalad  that  DOL's  raUmakIng  axpraaaly 
racopiisad  dMt  new.  loarar  paid  balpan 
would  aubadtala  for  carrandy  prevailing 
laborars  stsos  dw  Ragaiatoty  bspacl 
Analyala  stated  diet  sack  a  subadtudoo 
affact  coald  oocw  in  tha  aatimata  of 
annual  oeet  sevings 

The  BCTD  leooMBSwIed  an 
aharaadve  awifcod  far  Jslsi  mining  If 
helpsfla  piwreli  wbkb  would  ( 
die  total  oaabar  of  wofteaiMBd  hi  a 
prevailing  aree  practioa  swvey  to  be 
c/osa^yWas ' ' 

Btfcma.  to  te  Mel  ■■■ksr  of 


covara  dM  SMfority  of  die 
would  datanains  arbatkar  to  I 
halpar  daaaiflcatiaB.  Undar  dda 
approach,  a  halpar  daaadkation  would 
be  racovoiaed  ea  prevailing  only  if  tba 
majority  of  tha  ararkara  adio  patfansed 
halp«w-typa  duties  wara  axpraeely 
dattifWif  by  contracton  aa  iMipars". 

Tba  BCTD  expraeaed  an  additlaaal 
conoara  that  balpera  wdl  diaplaoa  (Le.. 
aubaHtnta  for)  formally-ragiatarad 
apprenticaa  and  tralnaee  and  dsetvoy 
tha  union  appianbceebip  syetss^  In 
contraat  to  die  BCnTs  view  tbet  the 
method  for  determining  prevailing 
helpen  should  consider  helpen 
•eparately  from  all  odisr  daaaiflcationa 
that  parfbim  tha  aaaea  helper  type 
dutiaa.  dM  BCID  sagpaled  tbet  ell 
aub)ouraeyBMn  dassiUcatlons  should  be- 
com^iaac/arith  belpera  vdien  applying 
Ihataro-helpers-lar-dvee-iounieyBien 
ratio  dmitetfam  (Le..  taro  belpera. 
apprentlaee.  end/or  trainees  combined 
for  every  ditee  tuwueisMn  in  die 
contractor's  workfaroa). 

AGCsagfsstedtbetdi 
prevalence  of  belpera  la  en  eree 
not  be  difBcah  if  primary  copaideretioa 
ia  given  to  dM  arark  actaally  performed 
by  helpen  es  defined  la  tbe  lagaladaos. 
as  distit^alabed  froatbe  dtk  of  tbe 
worker's  craft  or  trade.  AGC  stalsd  dMt 
both  anion  sod  open  shop  oontradon 
may  ess  laborara  as  helpers:  la  a  ooiaB 
aetting  laborara  often  arark  andar  the 
supervWon  of  carpenters,  bricklayers, 
cement  maaoM  and  other  trades.  arUle 
in  an  open  shop  setting  the  aee  of 
belpera  end  laboran  andsr  dM 
supsrvWoB  of  skilled  craftsmen  can  be 
unUmtted.  AGC  laooanended  diat  dM 
rMulatkms  Mi|ihsi«BS  that  poeMlon  or 
)ob  tHie  to  not  controlling  in  identifying 

Aicand  tbe  Bueiness  Roandtabla 
stated  disra  ares  en  increasing  trend  In 
recently  negotiated  collective  bergeining 
agreements  to  creete  new  issrisirilled 
union  |ob  rIeaeinrsHnns  whkh  Isll 
witbte  dm  definitkin  of  "iMlper." 
altboagb  they  often  an  not  so  aewsfl 

dMtDOL 


dassiflcatiaas  as  sctaally 
helpers,  when  eppropriala.  end 
audi  ararkan  as  helpen  in 


OOO0oSuOB  Om 


aghrsa 

AldKN^ 

to  provide  specific 
documentation 

Informatloa  we 
Diecumioa 


tan 
InfonMtkHi  and 


tide) 
dutloKtbe 


ltlBBBoeesafyto( 
raised  by  dw  BCID  I 


first  the 


of  whether  araa  practice  surveys  of  the 
pradae  dutiea  peiioraMd  need  be 
routinely  conducted  prior  to  determining 
whether  a  helper  claaaification  prevails 
in  s  kwality. 

Historically,  die  Department 
permitted  dM  use  of  s  helper 
classification  only  if  dM  helper 
performed  duties  adiicfa  were  ■eparate 
and  distinguishable  from  those  of 
Journeymen  and  other  daseifications  In 
tbe  arage  determination  (helpen  couM 
not  generaUy  uaa 'nools  of  dM  trede"). 
The  new  rs^ilatory  definition  of 
*1ielpar^  approved  by  the  ooarts  alloars 
a  heeler's  duties  to  overlap  aridi  the 
duties  performed  by  (oumeymen.  so  long 
as  tbe  work  is  perfbrmed  andar  a 
Juuiuey  man's  saperriekm.  Tbe  new 
definitkm  dierefora  dUfsrentietes  s 
helper  primarily  in  terms  of  arhedier  dM 
helper  is  performing  under  dM  direction 
end  supervision  of  a  ioomeymen.  a 
aoparvieory-based  distinction  rather 
than  the  former  task-oriented  one.  (See 
712  F.2d  at  822-623.  "Whde  sooM 
distinction  betareen  skilled  and 
aemiskilled  tesks  aroald  be  retained,  the 
essential  fenctkmal  distinctkm  araukl 
not  be  the  natnra  of  tbe  task  done  but 
radier  the  subordinate  poeitten  of  dM 
helper  vie-a-vis  a  Kwimeyman."  *  *  *: 
Id.  at  628.  "The  central  obiaction  to  dM 
Secretary's  new  regulation  is  thet  it 
would  no  longer  define  die  "classes'  of 
laboren  and  mechanics  by  tbe  tasks  s 
particular  employee  does,  but  rather  in 
laiye  pert  by  arhether  he  or  she  is  acting 
under  the  supervision  of  s  ioumeyman.** 
*  *  Md..  at  6Z7.  "^A^e  see  nodiing 
Inherently  task-oriented  about  the  term 
'classes.' "  •  *  •;  Id,  st  628.  -  *  *  we 
ara  unarilling  to  read  tbe  fsiily 
ambiguous  legisletive  lefeiences  to  s 
tesk-based  classification  system  in  sack 
a  way  as  to  vitiate  the  clearly  expressed 
Kwmieesliaisl  purpose  to  have  federal 
aragee  mirror  tboee  prevailing  in  tbe 
area."*  *  *:ld,  at  e2a  *^e  simply  say 
that  tbe  oora  concept  of  tbet  term— that 
tboee  tbiimi  arithin  the  dass  be 
dlffsrwttable  from  dioee  diings  ootskie 
of  it— b  not  areakened  by  a  defiaidon 
that  makes  the  common  element 
■upervision  by  foumeymen  rather  than 
use  of  tools."*  *  *:kLate».*The 
Secretary's  definition  hen  is  not  daerly 
^p»^>— nMKU  or  on  its  feoe  impossible 
to  enforce.  Pint  the  distinction  betareen 
supervised  and  supervising  personnel  is 
e  common  one  in  tbe  labor  field.  H  Is 
tbas  not  a  completely  aataeled 
dlsdnction  nor  one  that  has  proven 
impoesibleladraw.*  *  *") 
In  view  oHheCoartefA|ipi;li|  broad 

of  a  haipar's  datiea.  whkh  peiirits 
ovarii  arltb  tbe  dadee  of  j 


and  distinguishes  helpers  on  the  basis  of 
subordinate/supervisory  distinctions 
vis-a-vis  the  journeymen  rather  than  on 
the  former  basis  of  differentiating 
between  classes  by  craft  content  and 
the  particular  duties  performed,  it  is 
DOL's  position  that  there  is  no  need  to 
conduct  routine,  detailed  area  practice 
survejrs  to  determine  the  predse  and 
spedflc  craft  content  of  helper 
classifications,  as  suggested  l^  the 
union  comments.  Thus,  under  DOL's 
proposed  approaches,  data  on  helpen 
arould  be  collected  in  the  nonnal  course 
of  wage  surveys.  If  required,  any 
functional  anidysis  of  a  helper's  duties 
woiUd  be  based  on  follow-up  inquiries 
to  survey  respondents  who  indicated 
that  they  used  helper  classifications  to 
assist  journeymen.  The  WD-10  survey 
forms  would  be  redesigned  to  indude 
the  general  helper  definition,  and 
respondents  would  be  advised  to  utilize 
the  definition  in  reporting  employees  as 
helpen  in  the  survey.  Questions  as  to 
adMther  a  particular  duty  is  vvithin  die 
scope  of  s  helper  classification  or  as  to 
whether  worken  have  property  been 
counted  as  helpen  would  be  resolved  if 
necessary  during  the  wage  survey 
process,  or  after  the  wage  determination 
has  been  issued  through  standard 
investigation  procedures  that  indude 
area  practice  surveys,  where 
appropriate. 

Such  an  approach  is  currendy 
followed  writh  respect  to  all  other 
classifications.  We  do  not  presently 
condud  detailed  area  practice  surveys 
to  determine  the  predse  duties  of  every 
dassification  when  issuing  wage 
determinations.  Only  when  a  question  of 
fad  arises  as  to  which  craft  performs  a 
particular  duty  (i.e..  work  which  may 
have  been  traditionally  performed  by 
emplojrees  in  one  dassification  is  also 
performed  by  workers  in  another 
classification  and  at  a  different  wage 
rate],  is  the  need  for  an  area  practice 
survey  indicated.  For  example, 
carpentry  work  may  indude  the 
installation  of  diywall.  A  wage  survey 
may  disdose  that  a  dassification  of 
"diywall  hanger"  is  also  performing  a 
significant  portion  of  the  drywall  work 
In  the  area.  To  accurately  determine  the 
prevailing  wage  for  drywall  woric.  an 
area  practice  survey  is  conducted  in 
conjunction  with  the  wage  survey.  "This 
may  take  the  fonn  of  simply  analyzing 
the  list  of  subcontractors  submitted 
along  with  the  classification  and  wage 
data  provided  by  each,  or  it  may  involve 
a  telephone  or  mail  survey  to  clarify  the 
duties  of  each  carpenter  Once  this 
additional  information  is  gathered,  wage 
rates  for  all  those  doing  drywall  work, 
whether  classified  as  carpenter  or 


drywall  hanger,  may  be  used  in  the 
usual  way  to  compute  the  prevailing 
rate."  (DB  Wage  Determinations  Manual 
of  Operations,  pp.  40-41;  emphasis 
added.) 

Conducting  routine,  detailed  area 
practice  surveys  as  suggested  would 
also  be  impractical  and  preduded  by 
limited  available  program  resources. . 
Finally,  in  our  efforts  to  adiieve 
practical  implementation  of  the  helper 
regulations,  we  have  also  had  to 
consider  the  responsibilities  imposed 
upon  federal  agendes  under  the 
Paperwork  Reductitm  Act.  and  have 
given  necessary  weight  to  the  conem 
that  a  significant  increase  in  the 
response  burdens  for  collecting 
information  that  details  the  particular 
duties  performed  by  helpen  during 
wage  and  area  practice  surveys  would 
likely  produce  an  adverse  chiUing  effect 
on  voluntary  partidpation  in  future  " 
wage  surveys. 

With  resped  to  the  union  comments 
that  the  helper  definition  overiaps  the 
duties  of  laborers,  the  current  proposal, 
as  envisioned  in  the  earlier  rulemaking, 
was  never  intended  to  disrupt  existing 
established  local  practices,  long 
recognized  by  the  Department, 
concerning  the  use  of  laborara  in  the 
construction  industry,  and  on  DBRA 
projects,  nor  was  it  intended  to  disrupt 
the  apprenticeship  system.  Rather,  the 
proposal  was  intended  to  respond  to  a 
real  problem,  documented  by  industry 
representatives,  that  federal 
construction  practices  under  DBRA  did 
not  permit  the  widespread  practice  of 
using  semiskilled  helpen  to  do  craft 
woik,  with  the  result  that  federally 
required  wages  were  significantly  higher 
than  the  wages  actually  being  paid  in 
the  private  sector  for  some  construction 
woric  [see,  712  F.2d  at  628;  629-630).  As 
SBA  noted  in  its  comments,  the  general 
prohibition  against  the  use  of  helpere  on 
DBRA  work  often  meant  that 
contradore  on  federal  projects  were 
forced  to  dassify  and  pay  their  helpere 
at  higher  journeyman  rates  in  order  to 
continue  using  their  customary  labor 
force,  or  use  their  higher  paid 
journeymen  to  perform  lesser-skilled 
tasks  normally  performed  by  their 
helpen,  either  of  which  proposition 
increased  the  contractor's  cost  on  DBRA 
work  above  what  would  have  been 
incurred  on  private,  non-DBRA  work. 
DOL's  Preliminary  Regulatory  Impact 
Analysis  estimated  that  these  increased 
costs  range  from  $422  million  to  $610 
million  per  year.  Once  the  existing 
restrictions  prohibiting  the  use  of 
helpere  are  lifted  and  the  new  helper 
regulations  are  implemented, 
contractora  will  be  provided  the 


flexibility  to  restructure  their  workforces 
on  DBRA  projects  in  a  manner  (as 
currendy  done  in  the  private  sector)  that 
will  allow  semiskilled  employees 
formeriy  prohibited  under  DBRA  from 
performing  any  work  of  a  bade  to 
perform  duties  that  overiap  those  of 
journeymen  in  the  craft,  induding  the 
use  of  tools  of  the  trade  under  the 
direction  and  supervision  of  the 
journeymen. 

However,  iqwn  review,  we  have 
determined  diat  it  is  hl^y  imlikely  that 
helpen  wrill  substitute  for  laborera  as 
the  Preliminary  Regulatory  Impad 
Analysis  suggested  may  occur.  (See  the 
related  discussion  below  on  the 
Regulatory  Impact  and  Flexibility 
Analyses.)  We  view,  bodi  in  the  context 
of  traditional  Davis-Bacon 
administration  as  well  as  in  the  current 
rulemaking,  the  laborer  dassification  to 
be  distinctiy  different  from  the  helper 
category.  It  has  been  our  experience  that 
laborers,  by  and  lai:ge,  are  not 
semiskilled  workers,  do  not  typically 
perform  tasks  using  the  tools  of  the 
trade  that  overiap  those  performed  by 
workere  in  the  skilled  trades,  and  do  not 
typically  directly  assist  such  worken  in 
the  skilled  trades  under  a  journeyman's 
dired  supervision  within  the  meaning 
intended  by  die  helper  definition.  Nor 
have  any  of  the  commentera  submitted 
evidence  that  laborera  do  meet  these 
aspects  of  the  helper  definition.  The  fad 
that  many  of  the  union  laborer 
dassifications  are  presendy  recognized 
by  DOL  as  prevailing  under  current 
practices  to  perform  duties  that  are 
separate  and  distinct  from  journeymen 
in  the  skilled  trades  is  not  directiy 
relevant  to  the  prospective 
determinations  that  wiD  be  made,  under 
the  revised  regulations,  of  whether  there 
is  a  prevailing  practice  to  utilize  helpers 
whose  duties  overiap  those  of 
journeymen  in  performing  semiskilled 
tasks  in  the  skilled  trades  under  the 
journeymen's  direction  and  supervision. 
It  is  the  problem  with  respect  to  these 
workers,  and  not  laborers,  which  the 
regulation  was  intended  to  address.  The 
so-called  "helper"  and  "tender" 
dassifications  contained  in  union 
laborer  agreements  are  not  intermediate 
dassifications  within  the  skilled  trades; 
i.e.,  a  "carpenter  tender."  for  example,  is 
normally  an  unskilled  employee  whose 
duties  are  prescribed  in  the  yo6o/«/s' 
union  agreement  rather  than  an 
intermediate  (semiskilled)  dassification 
of  carpenter. 

While  there  may  be  some  overiap 
between  a  portion  of  the  duties 
contained  in  the  helper  definition  and 
those  to  be  performed  by  laborera  in 
some  areas  with  respect  to  certain  "set- 
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up."  material  handHng.  and  other  tasks 
that  do  not  tnvohra  Iha  psrfacmaoca  of 
wmiakiUad  Utks  of  tha  trad*  ondsr  a 
joumflyman's  dliact  rapcrviaioa.  H  Is 
DOL's  vtaw  diat.  for  dw  BMMt  part 
Ubocw  dasstflcatkMS  will  not  fsnarally 
iiMot  dia  dsflnitkm  sat  fordi  for  dw 
halpar  dassiflcatioo.  Aocordinthr- 
txtenaivs  studies  and  detailed  analyses 
of  locally-prevaiUnt.  fine  distinctions 
bstween  the  particular  duties  performed 
by  laborers  end  dioee  performed  by 
helpers,  as  sunestad  by  die  BCTD  and 
Labotars  Unkm.  shoold  not  generally  be 
required. 

The  BCnTs  recommended  altemathre 
approach  would  compare  ell  thoee 
workers  found  to  be  ckuaifmd*M 
"hripar^  to  all  other  semiskilled 
classifications  (with  other  titlee)  diet 
pifwm  the  same  helper-type  duties 
(e.f..  laborers  (If  sppropriata).  "tenders." 
apprentlcas.  trsineas.  etc),  and  die 
predominant  dasslflcatioa  practtcs. 
covering  the  specified  helper  ihitlas 
detersalned  diroogh  area  practioa 
■urveys.  would  determine  whether  lo 
issue  a  helper  classification. 

Hie  unions'  srgument  misses  the 
point  As  die  Court  of  Appeals 
recognized,  the  helper  definition 
abandons  tha  prior  DOL  practka  of 
focusing  on  die  tasks  performed,  which 
did  not  permit  more  than  one 
classification  to  perform  tha 
Hie  current  definition  emphi 
instead  diat  helpers  work  under  the 
direction  and  saparvlalon  of  s 
loumeyman.  to  assist  diet  looraeyman. 
The  definition  dearly  contemplates,  by 
stating  (hat  helpers  may  (La.,  are 
permitted  to)  use  die  tools  of  the  trade, 
that  there  will  be  more  than  one 
dassiflcstion  permitted  to  perform  the 
same  duties.  Thus,  die  question  is  not 
what  classification  prevails  with  respect 
to  specific  duties,  but  whedier  die 
practice  of  using  helpers  ptavails.  This  Is 
what  the  proposal  wss  intended  to 
determine,  by  counting  the  number  of 
workers  in  a  craft  working  on  projects 
widi  helpers,  snd  comparing  that  to  the 
number  of  workers  in  the  crafi  on 
projscts  without  helpers. 

Furthermore,  the  spproach  suggested 
by  die  BCTD  is  not  feasible  for  several 
reasons.  First,  conducting  the  suggested 
area  practice  sorveys  to  determine  the 
spedfled  helper  dutiee  in  each  locaUty 
would  not  be  practical  for  tha  reasons  of 
resource  limitations  noted  eartlar. 
Second,  the  approach  is  logically 
Inconsistent.  While  in  the  first  step  the 
area  practica  survey  would  attempt  to 
prescribe  the  precise  prevailing  craft 
content  of  the  helper  daselflcetton 
based  on  ectual  duties  performed,  in  the 
second  step  nomenclature  or  job  tide 


alone  aroidd  be  tha  determining  factor 
for  whether  to  aDow  e  helper 
classification.  Third,  such  a  pradioa.  If 
feasible,  would  logically  nsod  to  weigh 
helpers  separately  against  •och  of  these 
poupe.  widi  die  reealt  diat  no  singlafDb 
tide  would  oomprlae  a  maiorlty.  And. 
fourth,  such  an  approach  woald  be  a 
departure  horn  eetabUshed  practloee  In 
DBRA  adodnlatratlon  which  generady 
link  sU  of  tha  ar^as  paid  for  oertatai 
given  work  (wHfa  dM  exoeptkw  of 


J.  die  name  for  die  (ob  ased  by 
Indivldnal  contractors.  (As  noted  above 
in  the  discaseion  legardlng  carpenters 
versus  drywall  hanasrs.  ".  .  .  wage  rales 
for  all  dioae  doing  ^ywaO  work. 
whether  douifimimcarptnfr  or 
drywaU  hanger,  mmj  be  wmd  In  1h» 
■auel  way  to  ooa^Mle  the  prevaQlag  rale 
|for  drywall  work].''  Manual  pp^  49^1. 
emphasis  added.) 

Finally,  the  concept  of  counting 
lebetesa  agatnat  helpers  to  determine 
which  praeaOi  riiiply  doee  not 
•cconpllsh  die  intended  purpoee  of 
allowiiv  helpers  to  be  etUised  to  essiat 
Journeymen  where  the  practioa  of  uiiBg 
them  to  perform  craft  work  prevails.  Tha 
question  Is  not  whether  workers 
denominated  as  helpars  pravaU  in 
relation  to  •ome  other  dasaificatkMi. 
■uch  as  laborers:  die  qeeetlon  ie  whedMr 
die  practioa  of  aelng  helpers  prevails. 
La..  Is  it  dM  predominant  practica  hi  die 
area  to  aaahalpeis. 

To  determine  whether  dM  pracdea  of 
usfaig  he^Mrs  prevads.  dM  proposed 
•utistical  fmiaalas  hi  Optkms  A  and  B 
utlllae  a  reprseentative  weighting 
iiMi  lisiiisiii  for  detei  milling  the 
pravalliiv  practice  besed  on  the  actoal 
number  of  workers  smployed  on 
protects  In  s  particular  crafL  The 
formulas  link  the  number  of  helpers  to 
the  number  of  journeymen  with  whom 
the  helpers  ere  associated  since,  nndsr 
dM  approved  definition,  a  helper  mast 
work  ander  dM  direction  of.  and  be 
aupervlsed  by.  the  journeymen.  Thus, 
the  propoeed  formulas  wlU  determine  if 
the  prevailing  practice  on  projects  tai  an 
area  Is  for  helpers  to  work  with  and 
under  the  supervision  of  journeymen 
(sccordhig  to  the  definition),  by  counting 
(he  number  of  workers  on  those  projects 
who  do  the  work  in  dMt  crnfL 

Under  the  Option  A  formula,  outlined 
above,  where  diere  Is  s  "majority"  rate, 
the  prectlcee  regardlttg  ase  of  helpers  of 
thoee  contiectors  who  peid  the  nujorlty 
rate  would  prevail.  For  example.  If  the 
majority  wage  is  a  coUacdvaly 
baigained  wage  rata.  dMn  dM  practices 
of  union  contractors  would  prevail  and 
helpers  wouhl  not  be  permitted  where 
they  are  not  permitted  under  tha 


applicable  milecUfe  baigahdng 
agreements.  If  the  majority  rate  is  s  rete 
peid  by  open  shop  eeatiactors.  the  open 
■hop  practioe  woidd  pravafL  If  diere  ie 
any  qoasdoa  regMtBng  whedier  dM  use 
of  hampers  prevails  soMOg  contractors 
who  paid  dM  majority  rate,  dien  the 
mediod  tai  the  second  step  of  Option  A 
would  be  appbad  to  dioee  contractors 
who  paid  dM  BMJorlty  rate  to  determine 
if  the  use  of  helpers  prevails. 

When  diere  is  no  "majority^ 
joomejrman  rate  and  the  weighted 
average  rale  controia,  dien  it  is  Ukely 
that  the  projects  suiveyed  arid  be 
predomlnandy  open  abop  or  a  mixtnra 
of  open  shop  and  union  projects.  While 
extreme  examples  can  b«  hypothesized 
under  any  decision  nde.  H  is  our  view 
that  because  of  the  aridespread  uae  of 
helpera  among  open  shop  contractors.  H 
is  highly  unhkely  dMt  dds  decision  nde 
wonid  result  In  recognising  bripen  as 
prevailing  whera  diay  ara  only 
"identlllable".  BLS  data  on  employment 
levels  arlthin  the  various  oonstouctlon 
trade  oocnpadons  indicated  that  in 
1964.  in  the  industry  ss  a  whole  (union 
fp^  open  shop  sectors).  15  percent  of  the 
worken  were  helpen  and  41  percent 
ware  journeymen,  with  the  remainder 
repreaentlng  other  classifications 
including  laboren  (Preliminary 
Regulatory  Impact  Analysis.  S2  FR 
31380).  Ths  State  of  Wisconsin 
Department  of  Industry,  Labor  and 
Human  Resources  commented  that 
current  employment  estimates  in 
Wisconsin  indicate  that  abnoet  all  open 
shop  employers,  and  more  than  one-half 
of  all  unionired  employers,  utilize 
helpers  in  Wisconsin.  ABC  represented 
that  abnoet  75  percent  of  all 
construction  in  the  United  States  is 
performed  today  by  die  open  shop 
■ector.  adiere  a  dearly  widespread  use 
of  helpera  exists.  Furthermore.  DOL's 
current  operatfaig  procedures  for 
determining  if  the  survey  data  are 
adequate  (o  sustain  a  calculation  of  the 
pravaillng  wage  for  a  classification  arid 
ensure  dmt  helpen  are  not  reoopiized 
as  prevaOing  adiere  they  are  only 
"identifiable."  (If  the  number  of 
employees  tai  s  classification  for  whom 
survey  wage  data  are  obtained  is 
limited.  DOL  afiU  not  issue  a 
determlnadon  of  dM  prevaiUng  wage 
unless  data  on  at  least  six  worken  is 
received  from  three  or  more  contractors, 
none  of  adiich  scoounts  for  60  percent  or 
more  oif  total  reported  employment  if 
the  overall  survey  "usable  reeponse 
rate"  U  less  dian  SO  percent  DB  Wage 
Determinations  Manual  of  Operadons. 
pp.  61-63.) 

On  dM  other  hand  are  agree  with 
some  of  the  commentera'  observation 


dMt  Option  B  is  mere  susceptible  to  dM 
assertion  that  the  rale  could  allow  for 
the  use  of  helpen  arhere  they  are  only 
"IdentifiaUa."  since  Option  B  counts 
worken  in  every  case  cmd  gives  no 
consideration  to  the  practice  in  areas 
where  union  rates  dearly  dominate  by 
the  majority  rule  for  the  joarneymen  in 
the  classification.  Moreover.  Option  B 
could  produce  various  anomalies  in  the 
wage  determination  process,  such  as  a 
union-negotiated  journeyman  rate 
drawn  from  a  collective  bargaining 
agreement  under  adilch  helpen  are  not 
alloared.  coupled  with  an  open  shop 
helper  at  a  wage  levd  which  bean  no 
reasonable  relationship  to  the 
journeyman  rate:  or  a  aemiakilledheX^et 
wage  rate  lower  than  a  miion-negotiated 
wage  rate  for  an  unskilled  laborer  on 
the  same  wage  determination. 

Upon  consideration  of  all  the  rdevant 
comments  submitted  and  the  rulings  of 
the  courts  in  the  litigation.  DOL  has 
determined  that  Option  A  shovld  be 
adopted  in  hen  of  all  othere  for  the 
following  reasons.  Where  a  majority  of 
contracton  in  a  geographic  area  is 
found  to  be  paying  a  single  rate  for 
given  work.  dM  Davis-Bacon  prevailing 
wage  process  should  not  altar  that 
practice  anth  respect  to  arork  covered 
by  dM  law.  Under  well-estabbshed 
DBRA  principles,  arage  determinations 
should  refled  as  accurately  as  possible 
arhat  is  actually  being  paid  in  the  local 
area,  to  satisfy  the  statutory  poipose  of 
ensuring  that  wages  on  federal 
construction  projects  "mirror"  diose  that 
ara  locally  prevaUing  (712  F.2d  at  624). 
Option  A  will  better  adiieve  these 
rnults  than  Option  B,  by  avoiding  the 
potential  disnqitions  of  locally 
prevailing  practices  that  could  occur 
under  the  anomalies  produced  by 
Option  B  in  the  dicomstanoes  died 
above.  In  thoee  areas  where  union 
worken  dominate  arith  resped  to  a 
particular  journeyman  classification. 
Option  A  diminishes  the  likelihood  of 
producing  results  found  objectitmable 
by  the  courts — namely,  undercutting  the 
prevailing  wage  rate  by 
underclassification  in  union-dominated 
areas  (712  F.2d  at  624-628;  630).  Since, 
as  the  court  obsoved  wage  rates  and 
classification  practices  are  two  sides  of 
the  same  coin  and  "must  be  fixed  in 
tandem  to  ensure  that  a  given  wage  is 
paid  for  given  work"  (712  F.2d  at  628),  if 
the  prevailing  wage  rates  for  particular 
dassifications  in  an  area  are  derived 
from  collective  bargaining  a^eements. 
the  prevailing  wage  process  must  ensure 
that  the  corresponding  classifications  of 
work  to  be  observed  under  a  DBRA 
wage  determination  are  consistent  arith 
the  job  dassifications  upon  adiidi  dM 


prevailing  wage  rates  were  based.  {See, 
PiyBmthertCoip^YIABCeee  No,  76-6 
(June  14. 1977).)  Thus,  ui  areas  where 
union  worken  dominate  aridi  resped  to 
a  journeyman  dassification.  and  the 
union  practice  does  not  permit  helpers, 
the  methodology  for  finding  if  helpen 
prevail  should  not  allow  for  the 
recognition  of  helpen  in  ftose  areas.  To 
quote  in  pertinent  part  frtnn  ^  Court  of 
Appeals  decision  in  BuiJding  and 
Constractimt  Tradee  Department,  APL- 
CIO  v.  Donovan,  TiZ  F.2d  611  (1963): 

To  talce  a  ainqtlified  example,  wippoae  diat 
unions  dominate  die  constnictioa  induatry  in 
a  certain  city  and  require  that  any  worker 
using  carpenters'  tods  be  a  journeyman 
carpenter  or  apprentioe.  Nevertheless, 
suppose  that  one  or  two  nonnaion  firms  in 
the  dly  use  lower  paid  carpenter's  helpers  to 
rough-cot  beams.  In  that  case,  a  federal 
project  that  permitted  workers  wlio  roush-cut 
beams  to  be  termed  "carpenter's  helpen.'* 
because  such  a  dassification  conld  be 
"identified''  in  the  dty,  would  not  be  peying 
the  wage  prevaiUag  for  the  corresponding 
class  of  workefs  in  (hat  cHy.  The  prevailing 
wage  for  that  kind  of  work  wadd  actaaHy  be 
the  union  wage  of  joorneynun  carpenters  or 
apprentices.  (712  F.2d  at  624-625) 

We  heve  coacfaided  diat  dw  Secretary's 
tdentifiabledassiflcation  regulatiaa  would 
virtually  ensure  underrJassification  in  union- 
dominated  areas.  At  least  where  the 
Secretary  has  not  found  die  use  of  helpers  as 
provided  for  in  the  new  rules  to  be  a  nearly 
universal  practioe, .  .  .  he  is  barred  from 
allowing  work  that  is  "prevailing" 
categorteed  in  one  job  daasilicatioa  to  be 
placed  in  a  lower  pnid  classification  merely 
because  such  a  ptactioe  can  be  "identified"  in 
die  area.  (712  F.2d  at  62S-626) 

the  new  regulation,  as  modified  by  the 
requirement  that  the  dassification  prevail  in 
an  area  before  it  may  be  used,  is  an  entirely 
logical  response  to  the  problem  of  federal 
construction  practice  not  reflecting  the 
widespread,  but  not  universal,  practice  of 
using  helpers.  The  new  regulation  would 
lower  the  current  federal  wages  for  the  most 
part  in  those  nonunion  areas  where  they  are 
significandy  above  the  wages  paid  in  ths 
area. .  .  .Inthe union areat t^the country 
where  hetpen  are  tittle  aeed,  they  would  not 
be  allowed  on  federal  pro/ects.  TTutt,  the  new 
regulation  would  be  narrowly  aimed  at 
correcting  the  federal  practice  in  areas 
where  it  has  not  worked  well  and  would  not 
result  in  a  wholesale  reduction  in 
Journeyman  wages.  (712  F.2d  at  630;  emphasis 
added) 

When  there  is  no  singular  or  majority 
wage  rate  (and  corresponding  practice) 
found  prevailing  in  an  arecu  the  second 
step,  or  wei^ted  average  rule,  of  Option 
A  provides  an  appropriate  mechanism 
for  detemining  whether  there  is  a 
prevailing  practice  of  using  a  helper 
classification  on  projects  by  using  a 
weighting  fador  that  is  based  on  the 


actual  number  of  worken  eni|rfoyed  in  a 
particular  classification. 

In  addition  to  their  arguments 
discussed  at  length  above,  the  unions 
contend  that  Options  A  and  B  are 
defective  in  alloaring  helpen  to  prevail 
where  diey  do  not  comprise  the  majority 
of  worken  in  a  classification.  To 
support  dieir  viears,  the  unions  used  the 
example  in  which  helpen  would  be 
found  to  prevail  although  diey  constitute 
only  20  percent  of  dM  total  worken  ui 
the  classification.  Again,  it  must  be 
reiterated  that  the  question  is  whether 
there  is  a  prevailing  practice  of  utilizing 
helpers,  not  whetho-  they  prevail  in 
relation  to  journeymen  or  laboren  or 
some  other  dassification.  For  example, 
if  contracton  on  every  projed  in  an  area 
utilized  hdpers.  the  practice  of  utilizing 
helpen  arould  be  universal  even  if 
many  more  journeymen  than  helpen 
were  utilized.  In  fact  these  regulations 
themselves  arould  pennit  only  taro 
helpen  to  be  employed  for  every  three 
journeymen  on  Davis-Bacon  projects. 
Under  the  unions'  aniroadi.  the 
Department  would  be  prohibited  from 
finding  that  helpen  prevail  even  in  an 
area  arhere  there  is  a  universal  practice 
to  observe  this  ratio. 

The  ABC  on  the  other  hand, 
suggested  counting  only  the  number  of 
helpers,  and  not  journeymen,  and 
permitting  helpen  wherever  there  is  a 
"substantial  area  |wactice."  In  oar  view 
this  approadi  would  be  contrary  to  the 
Court  of  Appeals'  requirement  diat 
helpen  be  found  to  prevail  before  they 
can  be  utilized  on  Davis-Bacon  projects. 
ABC  suggested  as  alternatives.  Option  C 
(count  projects  on  which  helpera  are 
used)  or  Option  E  (count  contracton 
employing  helpen).  These  are  not 
acceptable  approaches,  however, 
because  they  fail  to  give  necessary 
weight  to  the  size  of  a  project  or  a 
contractor's  workforce.  Option  D  would 
wei^t  projects  by  dollar  volume,  a 
fador  which  is  very  difficult  to 
determine  and  may  bear  litde 
relationship  to  the  size  of  the  workforaa. 
In  our  view,  the  number  of  worken 
actuaUy  onployed  in  a  craft  is  the 
appropriate  weighting  factor. 

A  number  of  commenten  stated  that 
there  are  other  worken  who  perform 
similar  duties  to  helpera  on  s  project   ^ 
and  that  they  diould  be  considered 
helpen  in  determining  whether  helpen 
prevail.  As  discussed  above,  it  is  our 
experience  that  laboren  do  not 
normally  function  as  helpen  and  it  is 
not  our  intention  to  upset  estaUished 
practices  regarding  the  use  of  laborers. 
In  addition,  apprentices  and  trainees, 
since  they  are  separately  defined  in  the 
regulations,  are  not  helpera.  However, 
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w«  haw  obaarvad  that  oae  of  othar  tub- 
loufnaymtn  daMiflcatloM.  tuch  «• 
"improven"  or  "laaroan."  ■ontatimat  Is 
found  in  Um  union  aactor.  Such  worker* 
will  b«  oountad  ■■  halpart  in 
datannlnli^  whathar  halpart  pravail  if 
thay  ooafbnn  to  tha  "haipar"  daflnltioo. 

Finally.  DOL  has  datermiiMd  upon 
iwvlaw  uiat  in  ordar  to  obtain  ■  mors 
■ccurala  MMMinant  of  total 
•mployoMnt  in  a  particular 
claMiflcatloa.  it  will  ba  n«tcaMary  to 
induda,  (or  counting  purposat  only,  all 
worker*  who  work  in  tha  classification. 
Including  apprentices  and  trainees. 
Accordingly,  a  clarifying  revision  is 
added  to  section  1.7(dM2)  to  provide  that 
tha  total  number  of  worker*  in  tha 
classification  employed  by  contractor* 
utillili«  helpers  (all  (oumaymen. 
helpers,  spprentkes.  and  trainees)  will 
ba  compared  to  tha  total  number  of 
workers  in  the  classification  employed 
by  contractors  not  utilizing  helpers 
(journeymen,  plus  apprentices  and 
trainees,  if  any),  and  the  practice 
covering  the  maiorlty  of  the  workers  in 
such  classification  %vill  determine 
whether  to  issue  a  halpar  rate.  Since 
apprentices  and  trainees  are  defined 
separately  in  the  regulations  (29  CFR 
5.2(n)  (1)  and  (2)),  and  prevailing  wage 
rates  are  not  determined  by  DOL  for 
apprentices  and  trainees  (the  contractor 
derives  the  rates  required  to  be  paid  on 
DBRA  work  by  applying  the  appropriate 
percentage  progression  in  the  approved 
training  programs  to  the  applicable 
wage  determination  rate  for  the 
ioumeyman),  tha  wage  rates  paid  to 
apprentices  and  trainees  will  not  be 
included  in  determining  tha  prevailing 
wage  rata  for  the  helper  classification 
(iust  as  tha  toumeymen  rates  are 
similarly  not  so  included).  With  the 
added  clarification.  Option  A  is  adopted 
as  proposed. 

/mim:  Conformance  Procedum 

Comments 

The  BCTD  objected  to  the  special 
criteria  in  proposed  section 
MaMl)(ii)(A)  under  which  helper 
classifications  and  wage  rates  could  be 
"conformed"  (Le..  added  to  a  wage 
determination  after  the  wage 
determination  has  been  issued)  if  a 
particular  wage  determination  did  not 
contain  a  helper  claasificatlon.  As 
proposed,  this  section  provided,  as  did 
the  rule  promulgated  in  1982.  that  helper 
rates  could  be  conformed  without  regard 
to  the  longstanding  requirement 
applicable  to  all  other  conformance 
actions,  that  the  work  of  a  proposed 
classification  to  be  conformed  not  be 
performed  by  another  classification 
already  listed  in  tha  wage 


determination,  fai  addition,  a  provision 
was  added  as  s  result  of  the  court  of 
appeals  decision  to  require  that  helper 
dasalflcations  may  be  conformed  only 
where  they  prevail  in  the  area  oovwred 
by  the  wage  determination.  The  BCTD 
argued  that  the  first  provision  will 
permit  conformance  of  less-than- 
pravaillQB  classifications  if  a  helper  is 
•llowad  to  perform  work  performed  by 
another  classification  in  tlM  wage 
determination  (La.,  the  jouroayman). 
Secondly,  aooordii^  to  the  BCTD,  the 
proviso  would  grant  authority  to 
contracting  officers  to  determine  if  a 
helper  daaalflcatioo  prevails  in  an  area 
without  reference  to  any  guidelines  or 
criteria  for  making  sudi  a  determination. 
Under  this  scheme,  the  BCTD  suggested 
that  a  contracting  officer  could  undercut 
prevailing  wage  determinations  issued 
by  DOL  which,  presumably,  has  already 
determined  that  use  of  the  halpar 
classification  is  not  a  prevailing  practice 
in  the  arae  covered  by  the  wage 
determination  (otherwise  DOL  would 
have  recognized  the  helper  classification 
as  prevailing  in  the  first  place  and 
indudad  it  in  the  wage  diBterminatioo 
issued). 

Tha  AGC  objected  to  the  provision  in 
tha  existing  coofonnance  procedures 
which  requires  that  conformed  wage 
rates  bear  a  "reasonable  relationahlp" 
to  the  wage  rates  contained  in  the  wage 
determination.  As  applied  to 
conformance  of  a  propoeed  helper 
classification,  this  requirement  may 
raise  helper  wage  rates  beyond  what  Is 
actually  paid.  AGC  suggested  that  since 
the  helper  classification  is  a  low-sklUad. 
entiy-level  position,  helper  wage  rates 
are  Ukely  to  be  modi  lower  and  this 
should  be  recognized  when  helper  wage 
rates  are  conformed. 

Discussion 

The  conformance  procedure  is 
intended  to  provide  a  practical  sohitkm 
to  tha  need  for  adding  classifications 
and  wage  rates  in  cases  where  a 
publiahed  wage  deteimination  does  not 
contain  a  particular  classification  that  a 
contractor  and  tha  contracting  agency 
find  necessary  to  perform  the 
government  contract  The  procedure 
provides  for  the  Wage  and  Hour 
Administrator  to  review,  approve, 
modify,  or  disapprove  every  proposed 
additiimal  classification  action. 

Tha  new  helper  definition 
contemplates  that  a  helper's  duties  may 
overlap  to  some  extent  with  the  duties 
of  journeymen.  The  conformance 
procedure,  therefore,  contains  an 
exception  from  the  normal  rule  for 
conformance  of  helpers,  in  order  to 
permit  adding  a  helper  classification 
despite  the  fact  that  some  of  the  duties 


to  be  performed  by  the  helper  may  also 
be  performed  by  journeymen  in  the 
classification.  To  do  otherwise  would 
mean  a  helper  classiflcation  could  never 
be  conformed. 

This  provision  will  not  permit 
conformance  of  less-than^wevailing 
helper  classifications  as  alleged  by  the 
BCTD.  One  of  the  criteria  for  apimnral 
of  helper  conformances  requires,  as  a 
prerequisite,  that  the  helper 
classification  prevail  in  the  area  where 
tha  work  la  performed. 

The  BCTD  comment  that  the 
procedures  grant  new  authority  to 
contracting  officers  to  enable  them  to 
undercut  prevailing  wage 
determinations  issued  by  DOL  is 
unfounded.  The  Wage-Hour 
Administrator  must  approve  every 
propoeed  conformance  action.  Tha 
Administrator  will  be  barred  from 
approving  a  helper  conformance  if 
evidence  is  not  submitted  demonstrating 
that  the  helper  daaaification  prevails, 
taking  into  consideration  tha  prindples 
set  forth  in  i  1.7. 

The  BCTD  conunent  that  any  wage 
determination  Issued  by  DOL  that  does 
not  contain  a  particular  helper 
classification  can  be  presumed  to  mean 
that  the  helper  classification  does  not 
prevaU  oversimplifies  the  issues.  Not  all 
wage  determinations  are  the  result  of 
extensive  wage  surveys,  and  not  all 
counties  are  surveyed  each  year.  A 
practical  solution  is  needed  for  adding 
prevailing  halpar  classifications  to  wage 
determinations,  such  as  throo^ 
conformance,  for  the  areas  that  have  not 
recently  been  surveyed  at  the  time  a 
request  is  made  to  add  a  helper 
daMification  to  a  wage  determination. 
On  the  other  hand,  if  a  survey  has 
recently  been  conducted  and  a 
determination  made  that  helpers  do  not 
prevail,  conformance  of  an  additional 
helper  classification  will  not  be 
approved. 

With  respect  to  AGCs  comments, 
prevailing  pay  relationships  are 
generally  found  to  be  in  dired 
proportion  to  the  skill  levels  required 
and  the  difficulty  of  the  duties  peformed 
in  the  various  daMlficaticms.  The  helper 
classification,  as  defined,  is  a 
semiskilled  classification,  as  opposed  to 
an  unskilled  classification  or  a  skilled 
mechanic's  classification.  Thus,  as  a 
general  statement  prevailing  rates  for 
semiskilled  helpen  would  be  expected 
in  most  cases  to  be  between  the  lowest 
rate  listed  on  a  wage  determination  for 
an  unskilled  laborer  dassification  and 
the  hii^er  rate  listed  for  the  skUled 
journeyman  mechanic  in  the 
dassification  which  the  helper  is 
assisting.  Absent  a  contrary  prevailing 
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area  practice,  it  is  not  likely  that  we  will 
find  helper  wage  rates  lower  than  rates 
prevailing  in  an  area  for  unskilled  work 
(with  the  exception  of  rare  instances 
where  the  union  laborer  rate  prevails  in 
combination  with  open  shop  rates 
prevailing  for  the  skilled  trades). 
Therefore,  the  requirement  that 
conformed  wage  rates  bear  a 
"reasonable  relationship"  to  the  wage 
rates  contained  in  the  wage 
determination  should  not  contrary  to 
AGCs  assertion,  raise  helper  wage  rates 
to  levels  above  what  is  actually  being 
paid  to  helpers  in  a  community.  In  any 
event  the  requirement  that  the  rates 
bear  a  "reasonable  relationship"  has 
always  been  an  integral  part  of  the 
conformance  process. 

Accordingly.  1 5.5(aMl)(iiXA)  is 
adc^ted  as  proposed. 

Issue:  Ratio  Limitation  on  the  Use  of 
Helpers;  Variances. 

The  enjoined  1962  regulations 
contained  a  numerical  limitation  on  the 
use  of  helpers:  two  helpers  for  every 
three  journeymen,  or  not  more  than  40 
percent  of  the  total  number  of  helper* 
and  joomeymen,  in  the  contractor's 
work  force  on  the  job  site.  (A  one- 
helper-to-fiva-journeymen  ratio  was 
originally  ptoposed,  but  was  raised  to 
2:3  in  the  final  rale  in  re^ionse  to  public 
comments  that  1:5  was  too  restrictive 
and  would  not  refled  the  actual  number 
of  helpers  used  in  the  industry.) 

Helpers  employed  in  excess  of  this 
ratio  would  be  required  to  be  paid  the 
applicable  journeyman's  (or  laborer's, 
wiwre  appn^iriata)  wage  rate  for  the 
work  actually  parforaied.  To  insure  that 
this  ratio  did  not  disrupt  existing 
established  local  practices  in  areas 
where  IWRA  wage  determinations 
currently  contain  helper  classifications 
without  any  llmltatitu  on  the  number 
permitted,  the  preamble  to  dw 
regulations  provided  that  DOL  would 
consider  requests  for  variances  from  the 
ratio  limitation  prior  to  bid  opening  on  a 
omtract  if  siqiportad  by  a  showing  that 
the  DBRA  wage  determination  for  the 
type  of  constraction  in  effed  in  the  area 
before  the  ^ective  date  of  the  final 
helper  regulations  contained  a  helper 
classification,  and  that  there  was  a 
practice  in  the  area  of  utilizing  sudi 
helpos  in  that  classification  on  DBRA 
projects  in  excess  of  the  two-for-three 
ratio. 

The  ratio  and  variance  provisions 
were  not  open  for  comment  in  the 
current  rulemaking.  Comments  were 
previously  invited  on  a  proposed  ratio  in 
1961,  and  a  final  ratio  was  adopted  in 
1962  after  consideratian  of  die  public 
comments  received,  in  the  litigation,  die 
distrid  court  enjoined  the 


implementation  of  all  the  new 
regulations  governing  the  use  of  helpers, 
including  the  ratio.  However,  the 
appeals  court  declined  to  rule  mi  the 
helper  provisions  other  than  the 
expanded  definition  of  duties  and  the 
provision  that  a  helper  classification 
need  only  be  "identifiable"  in  an  area  to 
be  used,  on  the  grounds  that  the  distrid 
court  had  not  provided  any  significant 
discussion  of  die  issues  involved. 
Because  the  appeals  court  did  not  set 
aside  the  distrid  court's  injunction  on 
the  ratio,  which  had  been  enjoined  as  a 
part  of  the  total  helper  package  which 
was  overturned,  the  district  court's 
subsequent  order,  among  other  things, 
continued  the  injunction  against  the 
ratio. 

The  preamble  to  the  1967  Notice  of 
Proposed  Rulemaking  (NFRM)  induded 
a  discussion  of  the  ratio  and  variance 
provision,  and  stated  that  the 
Department  intended  to  implement  them 
as  final  rules,  as  previously  provided  in 
the  1962  regulations,  once  the  related 
helper  provisions  in  the  NPRM  were 
finalized. 

While  several  comments  were 
submitted  whidi  took  issue  widi  eidier 
the  medianical  operation  of  die  ratio  or 
variance  provisions,  and/or  suggested 
the  2:3  ratio  be  dropped  or  revised  to 
other  numerical  limits  (wdiich  were 
similar  to  the  comments  received  during 
die  1981-1962  ralemaking),  DOL  cannot 
at  this  time  implement  any  of  the 
suggested  changes  without  further 
notice-and-comment  rulemaking. 
Accordingly,  as  explained  in  the 
preamble  to  the  1987  NFRM.  the  2:3  ratio 
contained  in  the  enjoined  1982 
regulations  is  being  implonented  in  this 
final  rule.  In  addition,  to  assure  that  the 
ratio  does  not  disnqit  existing 
established  local  pradioes  in  areas 
w^ere  wage  determinations  currently 
cmitain  helper  classifications  without 
restriction  as  to  the  number  permitted, 
interested  parties  (whidi  would  indude 
contracting  agendes),  may  request  prior 
to  bid  opening  on  a  contract  a  variance 
from  die  ratio  provision  pursuant  to 
section  5.14  of  the  regulations.  Sudi 
variances  will  be  considered  for  die 
applicable  helper  dassificatioii(s)  iqxm 
a  diowing  that  the  wage  determination 
for  the  type  of  construction  in  effed  in 
the  area  prior  to  the  effective  date  of 
these  regiilations  contains  one  or  more 
helper  dassifications.  and  that  there 
was  a  practice  in  the  area  of  utilizing 
such  helpers  on  Davis-Bacon  projects  in 
excess  oif  a  ratio  of  two  to  every  three 
journeymen  in  die  classification. 


Issue:  Use  of  wage  data  from  projects 
covered  by  DBRA  when  determining    ' 
whether  helpers  prevail. 

Comments 

AGC  observed  that  under  current 
policy  and  practices,  projects  covered 
by  DBRA  constitute  most  or  all  of  the 
data  base  for  surveys  in  heavy  and 
highway  construction.  (Under  29  CFR 
1.3(dKl965).  data  from  proiects  subject 
to  DBRA  are  not  used  when  determining 
prevailing  wages  for  building  or 
residential  wage  determinations,  unless 
there  is  insufficient  private  construction 
from  wfaidi  to  determine  prevailing 
wages;  data  frcNn  IfflRA  iMOjects  are 
used  in  compiling  wage  rate  data  for 
heavy  and  highway  wage 
detenninations.  bc»:ause  of  the 
extensive  public  fiinds  expmded.  and 
the  limited  privately-funded  work,  in 
heavy  and  hi^way  construction.)  AGC 
postulated  that  if  diis  practice  were 
continued  under  the  new  rules  for 
determining  if  helpers  prevail  the  prior 
restrictive  helper  policy  on  DBRA  work 
would  be  perpetuated  into  future  heavy 
and  highway  wage  determinations. 
Similariy.  where  DBRA  projects  are 
included  for  building  or  residential  wage 
determinations  (due  to  insufficient  data 
from  private  work),  the  same  results 
would  occur.  AGC  suggested  that  where 
DBRA  projects  are  the  source  of  wage 
and  area  practice  data,  helpers  should 
be  permitted  for  subsequent  DBRA 
construction  "where  helper  type  oi  work 
has  been  found  to  prevail  in  a 
dassification."  However.  AGC  offered 
no  insight  on  how  that  determinatioo 
could  be  made. 

Discussion 

The  regulation  on  use  of  IfflRA 
projects  in  wage  surveys  was  not  open 
for  comments  during  the  current 
rulemaking.  No  valid  anwoach  has  been 
suggested  which  would  justify  DOL 
using  some  separate  data  base  for 
determining  if  helpers  prevail  that 
differs  from  the  data  sources  used  to 
establish  the  prevailing  wages  in  an 
area.  However,  if  future  experience 
under  the  new  helper  rules  indicates 
further  rulemaking  is  needed  to  adapt 
die  Ad's  implementation  to  changing 
prevailing  area  practices.  DOL  would 
not  be  preduded  from  considering 
further  rulemaking  initiatives. 

Exeoittva  Older  12291;  Rasulataqr 
FlexibffityAcI 

Ragulatoiy  Impad  and  Flaxibffity 
Analyaas 

The  Department  prepared  a 
preliminary  regulatory  impact  and 
regulatofy  fleidbility  analysis  in 
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connection  with  the  propoeed  helper 
regulations  published  on  August  14. 1961 
(46  FR  41444: 46  FR  41456).  A  final 
regulatory  impact  and  regulatory 
flexibility  analysis  was  prepared  and 
Kummariied  in  the  May  28. 1962 
publication  of  the  helper  regulations  (47 
FR  23644;  47  FR  23656).  The  Department 
updated  its  analysis  of  the  helper 
provisions  in  connection  with  the 
proposed  rule  published  on  August  19. 
1967  (52  FR  31366).  The  updated  analysis 
estimated  that  the  annual  cost  savings 
to  be  realized  from  Implementing  the 
helper  regulations  ranged  from  midpoint 
estimates  of  6422  million  (helpers 
substitute  for  laborers  and  foumeymen) 
to  1610  million  (helpers  substitute  for 
foumeymen  only),  and  projected  that  the 
changes  would  have  a  substantial 
benendal  impact  on  small  contractors. 
Several  comments  were  received 
regarding  the  analysis  from  Individuals, 
labor  organisations,  contractors,  and  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Some 
commenters  stated  their  belief  that  the 
coat  savings  estimates  were  inflated 
while  others  suggested  they  were 
understated:  some  questioned  whether 
the  estimated  savings  would  be  passed 
through  to  the  end  user  (owner  or 
government):  and  others  questioned 
various  assumptions  in  the  analysis 
regarding  productivity  and  the 
disaggregated  approach  to  the  wage  bill 
estimates.  SBA's  Chief  Counsel  for 
advocacy  concurred  with  DOL's  views 
that  the  regulations  would  have  a 
significant  beneficial  Impact  on  small 
businesses,  and  would  also  result  in 
significant  savings  to  the  nation's 
taxpayers. 

The  Department  as  set  forth  above  in 
the  discussion  of  comments  received, 
has  concluded  that  of  the  regulatory 
alternatives  available.  Option  A  is  the 
most  consistent  with  the  stated 
obiective  of  the  statute. 

However,  the  Department  has 
coiwluded  upon  review  that  the 
references  in  the  analysis  to  the  effect 
that  helpers  may  substitute  for  laborers 
■re  not  correct.  As  noted  above, 
laborers  would  not  generally  meet  the 
definition  for  the  helper  classification. 
Further,  under  the  Option  A  method  for 
determining  if  the  use  of  a  helper 
classification  prevails,  prevailing  pay 
relationships  in  the  industry  will  make  it 
highly  unlikely  that  such  a  substitution 
effect  could  occur.  For  example,  where 
the  mafority  rate  prevails  for  tha 
journeyman  and  union  rates  are  found 
prevailing  in  the  area,  the  decision  rule 
is  not  likely  to  produce  a  finding  of 
prevailing  helpers.  Furthermore,  it  has 
been  our  experience  in  the  open  shop 


sector  as  well  as  in  the  union  sector  that 
prevailing  pay  relationships  in  the 
industry  are  found  to  be  in  direct 
proportion  to  skill  levels,  and 
semiskilled  helper  rates  are  above  the 
unskilled  laborer's  rate.  Thus,  we 
anticipate  that  this  will  continue  to  be 
the  case  if  there  is  no  majority  rate 
under  Option  A  and  the  wei^ted 
average  rule  is  utilized.  As  also  noted 
above  in  the  discussion  of  comments  on 
the  conformance  procedures,  the  helper 
classification,  as  defined,  is  a 
semiskilled  classification,  as  opposed  to 
an  unskilled  laborer  classification  or  a 
skilled  mechanic's  classification.  Thus, 
there  will  be  no  economic  incentive  for 
contractors  to  replace  laborers  with 
helpers.  The  economic  incentive  could 
only  exist  if  the  wage  determination 
issued  contained  open  shop  rates  for  the 
journeyman  and  helper  classifications, 
coupled  with  a  union  laborer  rate  that  is 
higher  than  the  helper  rate.  With  rate 
exceptions,  such  a  situation  would  not 
occur,  since  it  is  our  experience  that 
where  there  is  an  open  shop  journeyman 
rate  it  is  almost  never  the  case  that 
there  is  a  union  laborers  rate. 

Accordingly,  the  Department  is 
withdrawing  the  portion  of  the  analysis 
which  contains  estimates  of  cost  savings 
for  where  helpers  substihite  for  both 
laborers  and  journeymen  (Table  D  and 
the  related  discussion.  52  FR  31370).  The 
Department  is  adopting  the  primary 
analysis  published  with  the  proposal  as 
the  Department's  final  regulatory  impact 
analysis. 

As  indicated  in  the  preliminary 
analysis,  the  results  of  the  analysis 
rapraaent  the  upper  limit  in  potential 
coat  savings  from  the  propoaed  options. 
The  analysis  assumes  the  detennination 
of  whether  helpers  prevail  la,  in  all 
cases,  determiiied  by  tha  practice 
covering  the  majority  of  tlie  workers 
reported  in  the  survey  (the  second  half 
of  Option  A),  radier  than  the  practice  of 
particular  contractors  whose  wage  rates 
esublish  the  prevailing  wage  (the  first 
half  of  Option  A).  DaU  limitations 
prevented  estimation  of  the  effects  on 
construction  cost  savings  when  tha 
practices  of  contractors  whose  wage 
rates  establish  prevailing  wages  also 
determine  helper  utilisation.  However,  a 
review  of  prevailing  wage 
determinations  issued  under  DBRA 
indicates  that  roughly  36%  of  the  general 
wage  determinations  issued  and  20%  of 
the  individual  project  wage 
determinations  issued  contain  rates 
based  exclusively  on  collective 
bargaining  agreements.  To  the  extent 
that  such  collective  bargaining 
agreements  establish  the  prevailing 
wages  under  DBRA.  and  do  not  provide 


for  the  use  of  a  helper  classification,  the 
estimate  of  cost  savings  would  be 
reduced  accordingly. 

Copies  of  the  complete  analysis  may 
be  obtained  from  the  Wage  and  Hour 
Division  at  the  address  and  telephone 
number  listed  above  imder  i  " 

l-nON  CONTACT. 


Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  section 
5J<a)(l)(ii)  of  Part  5  were  previously 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  and  assigned  OMB 
control  number  1215-014a 

Conclusion 

The  Solicitor  of  Labor  has  determined, 
in  accordance  with  Executive  Order 
12291.  that  this  regulation  is  clearly 
within  the  authority  delegated  to  the 
Secretary  of  Labor  by  the  Davis-Bacon 
Act  (40  U.S.C  276a  et  seq). 
Reorganization  Plan  No.  14  of  1950  (5 
U.S.C  Appendix),  and  the  Copeland  Act 
(40  U.S.C  27ec)  as  well  as  5  U.S.C  301. 
29  U.S.C  250.  and  the  laws  listed  in 
Appendix  A  of  Part  1  and  Section  5.1(a) 
of  Part  5.  The  Solicitor,  as  set  forth 
above  in  the  discussion  of  the  major 
issues,  has  determined  that  this 
regulation  is  consistent  with  the 
Congressional  intent  of  the  Davis-Bacon 
and  related  Acta  that  wage 
determinatioiu  issued  under  those  Acta 
reflect  the  rates  prevailing  on  similar 
coiutruction  in  the  locality,  that  such 
wage  determinations  be  incorporated  in 
contracta  subject  to  those  Acts,  and  that 
contractors  performing  work  on  Federal 
and  federally  assisted  construction 
projecta  subject  to  those  Acta  pay  their 
workers  at  least  the  prevailing  wages 
established  by  the  Secretary  of  Labor  in 
accordance  with  industry  classification 
and  wage  practices. 

Dates  of  Applicability 

Certain  provisions  of  this  regulation 
•re  currenUy  under  injunction  by  the 
US.  District  Court  for  the  District  of 
Columbia.  Accordingly,  copies  of  this 
regulation  are  being  submitted  to  the 
Court  for  review  and  approval  prior  to 
final  implementation,  pursuant  to  the 
Court's  decision  of  December  21, 1984. 
Once  the  injunction  is  lifted,  a  notice 
will  be  published  in  the  Fadanl  Register 
providing  an  effective  date  60  days 
thereafter.  The  provisioiu  of  the  revised 
rule  will  then  take  effect  as  follows: 

The  revisioiu  to  section  1.7(d)  of  Part 
1  shall  be  applicable  only  as  to  wage 
determinations  issued  based  on  wage 
surveys  completed  on  or  after  the  date 
of  implementation  of  this  revised  rule. 


F«dw«l  R«ghl9t  /  Vol  54.  Na  17  /  FHday.  January  27.  1999  /  Rulea  and  RegulatJona 


The  revisioas  to  sections  5.2  and  5.5  of 
Part  5  shall  be  applicaUe  only  as  to 
contracta  entered  into  pursuant  to 
invitations  for  bids  issued  or 
negottations  concluded  on  or  after  the 
date  of  implementation  of  this  revised 
rule.  None  of  the  revisions  herein  shall 
be  an;>licable  to  any  contract  entered 
into  prior  to  such  date. 

This  document  was  prepared  under 
the  direction  and  coatroi  of  PMda  V. 
Smith,  Administrator.  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  U.S.  Department  of 
Labor. 

UstoTSubiecto 

29CFnPartl 

Administrative  practice  and 
procedures.  Government  contracts. 
Labor.  Minimum  wages.  Wages. 

29CFRPart5 

Administrative  practice  and 
procedure.  Government  contracts. 
Investigations,  Labor,  Minimum  wages. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Wages. 

Accordingly,  29  CFR  Parte  1  and  5  are 
amended  as  set  forth  below. 

Concurrent  writfa  the  publication  of 
this  final  rule,  the  final  helper  rales 
previously  published  in  the  Fadatal 
Ragistar  on  May  28. 1982  (47  FR  23644: 
23658)  and  subsequenUy  deferred  {see 
47  FR  32070,  July  26. 1962: 48  FR  19366. 
April  29, 1983)  are  hereby  withdrawn. 

Signed  at  Wariiingtan.  DC  on  this  24th  day 
ofjanuaiy.  1980. 
Da^8B.wydlaU. 
Acting  Secretary  of  Labor. 
AlanCl 


Acting  Aeeittant  Secretary  for  Bmploywent 
Standank. 


FOR 
OF  WAGE 


Wage  and  Hour  Division. 

PART 
PREn 
RATES 


1.  The  authority  dtetion  for  Part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301:  its.  16184  Stat 
12B7;  Reorgsaiatkio  Flan  Na  14  of  igea  S 
U&C  AppMidix:  29  U.S.C  2S8;  40  U.S.C 
278a-«7aa-7: 40  US£.  ZTec:  and  die  laws 
listed  in  AppendU  A  of  thU  Part 

2.  Section  1.7  is  amended  by  adding  i 
new  paragraph  (d)  to  read  as  follows: 


(d)  The  use  of  "helpers'*, 
"apprentices"  and  "trainees"  is 
permitted  in  accordance  with  Part  5  of 
this  subtitle.  Wage  rates  for  semi-ddlled 
classifications  of  helpers  will  be  issued 


wdien  the  dassificatioas  are  prevailing 
in  the  area.  In  determining  nether  use 
of  a  particular  helper  claMification 
prevaila  in  die  area,  the  Adminiatrator 
will  foOow  die  criteria  set  forth  in 
paragraphs  (dXl)  and  (dM2)  of  diia 
section. 

(1)  If  the  prevailing  wage  for  a 
particular  journeyman  classification  is  a 
wage  that  is  paid  to  die  majority  of  the 
joumesrmen  in  the  claaaification  as 
defined  in  S  1.2(aMl)  of  diis  part,  dien 
the  practice  followed  by  those 
cmitractors  wdiose  rates  are  adopted  as 
prevailing  for  die  journeyman  diall  alao 
be  deemed  die  prevailing  practice  in 
determining  whether  to  issue  a  helper 
classification.  Any  ambiguity  %vith 
regard  to  such  practice,  will  be  rescrfved 
by  following  the  rule  in  paragraph  (d)(2) 
of  this  section  with  respect  to  those 
contractors. 

(2)  If  the  prevculing  wage  for  a 
particular  journeyman  classification  is 
the  average  of  the  wages  paid  to  the 
journeymen,  weighted  by  the  total 
numbo'  of  journeymen  in  the 
dassification  as  defined  in  { 1.2(a)(1)  of 
this  part  then  the  total  number  of 
workers  in  the  dassification  enyiloyed 
by  contractors  utilizing  helpers 
(journeymen  plus  apprentices,  trainees, 
and  heelers  as  defined  in  1 5.2(nX4)  of 
this  chapter)  on  reported  projecta  urill  be 
OMnpared  to  the  total  number  of 
workers  in  the  classification  employed 
by  contractors  not  utilizing  helpers 
(journeymen  plus  apprentices  and 
trainees  as  defined  in  1 5.2(n)(4)  of  this 
chapter),  and  the  practice  which  covers 
the  majority  of  audi  workers  shall  be 
deemed  the  prevailing  practice  in 
deteimining  whether  to  issue  a  helper 
classification. 

FART  5-iABOR  STANDARDS 
PROVmOHS  APPLICABLE  TO 
CONTRACTS  COVERMG  FEDERALLY 


CONSTRUCTION  (ALSO  LABOR 
STANDARDS  PROVISIONS 
APPLICABLE  TO  NONCONSTRUCnON 
CONTRACTS  SUBJECT  TO  THE 
CONTRACT  WORK  HOURS  AND 
SAFETY  STANDARDS  ACT) 


Ads  ProvWono  Mid  Preooduras 

3.  The  authority  dtation  for  Part  5 
continues  to  read  as  follows: 

Authority:  40  U.S.C  27Ss-276ft-7;  40  US.C 
276c:  40  U.S.C  327-332;  Reorganizatioa  Flan 
Na  14  of  19Sa  5  U.S.C  Appendix:  5  US.C 
301: 29  U.S.C  2S0:  and  the  statutes  listed  in 
1 5.1(a)  of  thia  part 

4.  Section  5.2  is  amended  by  revising 
paragraph  (n)  introdudory  text  and  by 


adding  paragraph  (nX4)  to  read  as 

foUowrs: 

f&2 


(n)  The  terms  apprentioe,  trainee,  and 
helper  are  defined  as  follows: 

(4)  A  "helper^  ta  a  senri-akilled  worker 
(rather  than  a  skilled  joomeyman 
mechanic)  who  works  under  the 
direction  of  and  asaiato  a  journeyman. 
Under  the  journeyman's  direction  and 
supervision,  the  helper  performs  a 
variety  of  duties  to  assist  the 
journeyman  audi  as  preparing,  carrying 
and  furnishing  materials,  tools, 
equipment  and  supplies  and 
maintaining  them  in  order  deaning  and 
preparing  work  areas:  lifting, 
positioning,  and  holding  materials  or 
tools:  and  other  related,  semi-skilled 
tasks  as  directed  by  the  journeyman.  A 
helper  may  use  tools  of  the  trade  at  and 
under  the  direction  and  supervision  of 
the  journeyman.  The  particular  duties 
performed  by  a  helper  vary  according  to 
area  practice. 
•        •        *        •        • 

5.  Section  5.5  is  amended  by  revising 
paragraph  (aMlMiiXA)  and  adding  a  new 
paragraph  (aX4Xiv).  to  read  as  follows: 


(a)  •  •  • 

(!)••• 

(iiXA)  The  contracting  officer  shaO- 
require  that  any  class  of  laborers  or 
mechanica.  induding  helpers,  which  is 
not  listed  in  the  wage  determination  and 
which  U  to  be  employed  under  the 
oontrad  shall  be  classified  in 
conformance  with  the  wage 
determinatioiL  The  contracting  officer 
shall  approve  an  additional 
daasifiostion  and  wage  rate  and  fringe 
benefito  therefor  only  when  the 
foUotring  crieria  have  been  met 

(1)  Except  widi  reaped  to  helpers  as 
defined  in  29  CFR  S.2(nX4).  die  work  to 
be  performed  by  the  cUssificatioa 
requested  is  not  performed  by  a 
claissificatioa  in  the  wage  determination: 
and 

(2)  The  dassification  is  utilized  in  the 
area  by  the  construction  industry:  and 

(3)  Tlie  proposed  wage  rate,  induding 
any  bona  fide  fringe  braeflts.  bears  a 
reasonable  relatioaship  to  the  wage 
rates  contained  in  the  wage 
determination:  and 

(4)  With  reaped  to  helpers  as  defined 
in  29  CFR  5.2(nX4).  such  a  classification 
prevails  in  the  area  in  whidi  die  work  is 
performed. 

(4)  •  •  • 
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Part  IX 


Department  off 
Deffense 

48  CFR  Parts  204,  219,  and  252 

radaral  AcQuMtion  Rajulation 
^iinnkiinunt"  SmaH  Buainaaa 
CcMnpalHlvanasB  Demonstration  Program; 
Intorim  Ruis  and  RaQuost  fOr  Commants 


UMI 
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ocpAimmTOF 


4tcm 


iM.ti%Mdaii 


:D«partiiMntofDd«M«(DoO). 

ACnoic  Intarim  ml*  and  raqoMt  for 
conuiwpta. 


R  Tht  DofeoM  Aoqulaitioo 
Ragnlatory  Coancil  !•  revising 
DapnrtBMBt  of  DofcoM  Foderal 
Aoqidoitkia  Ragnlatkm  SupplooMnt 
ODFAiS)  Parts  «M.  SIA  and  281  to 
forthar  lmpl«Mnt  FAR  Subpart  19.10 
and  tha  DMxmbar  22. 1988  idnt  OOca 
of  Padaral  ProamoMnt  IH>Ucy  (OFPP) 
and  Small  Businaaa  Admlnistraboo 
(8BA)  intarin  poiky  dlraahro  and  loot 
plan  taiplementli«  TIda  Vn  of  dM 
"Barinaoa  Opportunity  Dovalop— nt 
Rcferai  Act  of  1988".  Pttb.  L  100-888  (53 
FRS2889). 

BMME  Bfftctiy:  This  rala  is  affsctivo 
for  all  affactad  sobcitatioiis  iasasd  OB  or 
■ft«r  lanoary  1. 1989. 

CoauntatM:  Coaunonls  on  Ifaa  inlsila 
nda  should  ba  subinittad  to  dia  addraaa 
shown  bekm  not  latsr  dian  Fobmary  V, 
1989.  to  ba  coosidawd  In  tha  fonBulatton 
of  aflnalrala. 

AOOtHOa:  bitaraatad  partias  shoold 
subanit  writtan  commsali  to:  Daisnsa 
Acquisitioo  Ragulatioa  CooKiL  ATTNb 
Mr.  Charlas  W.  Lloyd.  Exaorthra 
Sooataiy.  OAR  CoundL  00ASD(F1/ 
DAR&  %  OA8D(P9L)  (MRS).  Room 
30139.  Tba  Psnt^oB,  Washimton.  DC 
20301-3082.  Plaasa  dta  OAR  Caaa  89- 
322  in  all  ooRaspoiidsMO  fsiatad  to  this 
•ub)acL 


Mr.CharlasW.Lloyd.1 
r.DARi 


hava  baan  km  dMpito  adaqaata 
■MBbats  of  saaB  <rst*"^—  cootracton 
hi  tha  acooomy.  DoD  hat  been  ideaHBad 
as  a  participant  in  the  demonatratioa. 

For  purpoaas  of  Uia  axpansioo  portoa 
of  the  damonstratian  program,  OoD  has 
targeted  tha  following  Industriaa: 


PAWTIOI    ADMWWnUTIVg 


(«q 


TItIa  vn  of  the  "Bttsinass  Opportunity 
Dovelopaant  Raform  Act  of  1999"  ssaks 
lo  test  die  affactiiranaaa  of  ahminadng 
ist  ssidas  In  oartain  Indnstrv  groups 
dirai^  dta  astsbttshmant  of  a  naw 
ptapaoB.  endttad  tha  "Small  Business 
Compotttivanaas  OooMuistratioo 
Program.'*  Tha  program  has  two  primary 
objwttvas:  (1)  To  dsoMostrata  whediar 
Hisiiiass  flms  in  osrtain  Industry 
I  can  compote  suoosssfnUy  on  an 
itrlcted  basis  lor  Federal  ooatracts; 
and  (2)  to  damoostrata  whether  tarfstad 
goaHag  and  management  tachniqnes  can 
expand  Federal  contract  opportunities 
far  small  business  in  industry  categoriee 
where  tuch  opportunities  hisloricalty 


I 

&  tKtkm  204.070-2  is  smeodad  by 
addtag  between  Um  definition 
Ximfcai  liiiu  Offka"  and  die  deflnidon 
oflt  Institution"  Om  definition 
J. "  "Emerging  Small  Business',  as 
I  li  Ifeli  part  Is  as  definad  in  FAR 


i.aaciioa2M.a7i' 
•MHtaiparagrapt 
■MA-loUowliH'tk 
pacamaph  leading* 


t.  Sactloa  904.071-8  is  amended  by 
tai  paragraph  (d)  under  "Item 
~xleB"anew 

^_^ ~Code  Y— Enter  dtis 

UT die •cttooresulted  bom  an 
^      smaD  business  set-aside 
(U9LMCT9y;  by  removing  In  paragrafA 
3M»    M  "Aim  BdiitN«hE8:  Reserved":  and 
hf  aidfaig  in  parapaph  (e)  following 


*^     -GaiiN"  new  narapapksantided  "Item 
2S    BZ.AanBS.andllanBI'^toraadas 


'  Plsxfldhy  Ad 

As  stated  in  die  Joint  policy  (Hradive 
(SS  FR  52989).  die  Office  of  Federal 
Procurement  Policy  and  die  Small 

the  appropriate  regulatory  flaxibUlly 
analydi  qpoa  aviplitkm  of  dta  flnt 
qnaitarly  review  under  the  Program 

C.  PonarworK  Radmdoo  Ad 


{i^PanB.DDPom350. 

Mma  B2,  Small  Bminen 
OomfttitiveoMa  Dunonttmtkm 
7ML  Tha  Small  Business 


The 

'  Ike  QOke  of  Federal 
Procurement  Policy  and  die  SmaO 


Profpsm  is  set  forth  tai  FAR  19.ia 
Code  Y— Enter  diis  code  for  any 
action  tai  ddiar  die  four  designated 
laiHiry  panpa  or  die  ten  targeted 
liiH|np«8ifories  awarded  aa  a  result 
of  a  aoBcfldlon  issued  on  or  after 

1. 1999.  except  when  Item  BIS  la 

9.7or9. 

Oide  N—£nter  diis  code  for  actions 
olhsr  than  thoae  above. 
Mma  EX  Small  Butiaeu  SiM. 

„  only  when  Item  E2  Is  coded  Y 
oontrad  action  Is  swarded  to  a 

Batar  die  code  of  die 

_  that  faidodas  die  sixe  of  die 
as  lepresentad  by  the 


Program. 


Government  procurement,  small 


.119 


KMCutim  Stentary.  Dafmm  AoqukHtm 
Ragulalorf  CouadL 

Therefore.  48  CFR  Parts  204. 219  snd 
252  are  amended  es  (oUowr 

1.  The  eudiority  dtatton  for  49  OPR 
Parte  201 219  and  252  oontinuas  toioad 
as  follows: 

Auihsrinr  4  U  AC  m.  10  U  AC  2201  DeO 
DInettm  8000L3S.  and  DoO  FAR 
201  JOl. 


om. 

9.<«««. 

Od* 

^zSmSr 

p 

41-  m 

M 
N 

n 

9 
T 

u 

tlMMonor 
OMTtlM-ami 

101-  S80 

»1-600 

801-  7S0 
781-1000 

Over  MOO 

t2M. 
0Mrt2M- 
SISM. 

tBM. 

OMr«8M-410M. 
OW410M- 

tVM. 
0««t17a«an. 

M  Kmerging  Small  Butinega. 
rta  tfiis  item  only  if  Item  B2  is 
T  and  the  contracting  action  is  for 


one  of  the  designated  industry  groups. 
Otherwise,  leave  blank. 

Code  Y-^nter  Uiis  code  if  Uie 
contractor  is  an  emerging  small  business 
concern. 

Code  N — Otherwise,  enter  this  code. 

Item  E5  through  ES:  Reserved. 


204J79-2   [Amended] 

4.  Section  204.672-2  is  amended  by 
adding  in  paragraph  (a)  at  the  end  of  the 
second  sentence  die  words  "induding 
any  actions  for  which  an  Individual 
Contract  Action  Report  (DO  Form  350) 
may  have  been  prepared  pursuant  to 
204.875." 


204J72-6    (AaMndsd) 

5.  Section  204972-6  is  amended  by 
adding  in  paragraph  (e)  a  new  second 
sentence  in  the  paragraph  entitled  "Line 
El"  reading:  "If  the  action  is  an 
emerging  small  business  set-aside,  use 
the  code  which  is  appropriate  for  the 
set-aside  method  used." 

6.  Sections  204.675  and  204.675-1 
through  204.675-3.  are  added  to  read  as 
follows: 


204.4 fs   Ridhadud  Convad  Rsportaig  of 


204J7S-1 

The  four  designated  industry  groups  in 
the  Small  Business  Competitiveness 
Demonstration  Program  are  set  forth  in 
FAR  19.1005(a).  For  the  procurement  of  a 
service  in  any  of  the  four  designated 
industry  groups,  the  Small  Business 
Competitiveness  Demonstration  Ad  of 
1988.  Pub.  L  100-656.  requires  reporting 
of  each  award  of  $254)00  or  less  in  the 
same  manner  as  if  the  purchase  were  in 
excess  of  $254X10. 

204.97S-2   Proeaduraa. 

(a)  During  the  term  of  the  Program, 
each  contracting  action  obligating  or 
deobligating  $25,000  or  less  for  services 
within  any  of  the  four  designated 
industry  groups  shall  be  reported  on  an 
Individual  Contract  Action  Report  (DD 
Form  350)  except  as  indicated  in 
204.671-3(d). 

(b)  This  requirement  is  in  addition  to 
the  reporting  requirement  at  204.672. 
Monthly  Contracting  Summary  of 
Actions  $25,000  or  Less  (DD  Form  1057). 

2D4.87S-3    kislnicllons  for  Complelion  of 
ttw  00  Fonn  3S0. 

(a)  Except  as  noted  in  (b)  and  (c) 
below,  complete  the  DD  Form  350  in 
accordance  with  the  instructions  at 
204.671-5. 


(b)  Leave  Items  BSa  B5E  B5F.  B5G. 
BIO.  Bll,  C4.  C6.  Cll,  C12.  D4E,  and  D7 
blank.  Leave  Items  C-8  and  C-O  blank 
when  small  purdiase  procedures  are 
used. 

(c)  Contracting  actions  using  small 
purdiase  procedures  shall  code  the 
following  items  as  shown  below.  (These 
codes  do  not  appear  on  the  DD  Form 
350). 

Item  B13,  Kind  of  Contract  Action 

Code  9 — Small  Purchase  Procedures. 
Enter  this  code  to  report  an  action  using 
small  purchase  procedures  as  defined  in 
FAR  Part  13. 

Item  D4A.  Type  of  Small  Business  Set- 
Aside 

Code  Y — Enter  this  code  if  the  action 
resulted  from  an  Emerging  Small 
Business  Set-Aside  (219.1070-2). 

Code  Z— Small  Business-Small 
Purchase  Set-Aside.  Enter  this  code  if 
the  acquisition  was  reserved  exdusively 
for  small  business  concerns  pursuant  to 
FAR  13.105. 

PART  21»-SIIALL  BUSINESS  AND 
SMALL  DISAPVANTAGED  BUSINESS 
CONCERNS 

7.  A  new  Subpart  219.10,  consisting  of 
sections  219.1005  and  219.1070  through 
219.1071,  is  added  to  read  as  follows: 


Subpart  219.'  _ 

Coiiip#tithfMi#ss  OMnonstntion  ProorMH 

Sec. 

219.1005    Applicability. 

219.1070  Procedures. 

219.1070-1    Designated  industry  groups. 
219.1070-2    Emerging  small  business  set- 
aside. 
219.1070-3    Identification  and  reporting. 

219.1071  Solicitation  provisions  and 
contract  clauses. 

Subpart  219.10— Smal  Budnns9 
CowipoUUvwioss  Doinonstradon 


219.1006 

(b)  For  DoD,  the  targeted  industry 
categories  are: 


ounoara  nousmai  dassMcauon  (omj 


(1)  Pharmaoeulical  prepfaSons .~ 

(2)  AnvnuniSon,  awcept  for  sfnaH  aims 

(3)  OnAnanoe  and  aooessofias.  not 
wtwre  classMied  (NEC) ~.... 

(4)  Turbinn  and  lurtiina  generatof  aels. 

(5)  Aircrall  anginas  and  angina  parts — 

(6)  Space  vehide  aquipmenl.  NEC 

(7)  Tanks  and  tank  components » 

(8)  Search  and  navigation  equipmanL.„. 

(9)  CowwMiication  services.  NEC 

<10)  Pelroieum  products.  NEC 


SIC 
code 


2834 
3483 

3489 
3511 
3724 
3780 
3795 
3812 
4899 
5172 


219.1070 


219.1070-1    Dasignatad  Industry 

(a)  Solicitations  for  acquisitions  in 
any  of  the  four  designated  industry 
groups  issued  from  January  1. 1969 
through  December  31. 1992  that  have  an 
antidpated  dollar  value  greater  than 
$25,000  shall  not  be  considered  for  small 
business  set-asides  imder  FAR  Subpart 
19.5  unless  otherwise  direded. 
However,  acquisitions  in  the  designated 
industry  groups  shall  continue  to  be 
considered  for  placement  under  the  8(a) 
program  (see  FAR  Subpart  193)  and  for 
small  disadvantaged  business  set-asides 
(see  DFARS  219.502-72). 

(b)  After  periodic  review  of  DoD 
performance,  DoD  may  direct 
reinstatement  of  the  use  of  small 
business  set-asides  as  necessary  to  meet 
prescribed  goals.  Military  departments 
and  defense  agencies  shall  not  reinstate 
small  business  set-asides  unless 
direded  by  DoD. 

When  use  of  small  business  set-asides 
is  suspended  for  the  four  designated 
industry  groups — 

(1)  The  procedures  under  219.S01(g). 
and  (g)(70)  through  (g)(73)  are  waived: 

(2)  The  exceptions  at  2ig.5QZ-72(b)  (1). 
(2),  and  (3)  do  not  apply  and  the 
acquisitions  shall  be  considered  for 
small  disadvantaged  business  set- 
asides;  and 

(3)  The  evaluation  preference  at 
219.70(n  shall  not  be  applied. 

(d)  The  small  purdiase  exception  at 
FAR  19J03(a)  does  not  apply  to 
acquisitions  under  this  program.  All 
written  requests  for  quotations  shall 
indude  applicable  SIC  code  and  size 
standard. 


219.1070-2    Emerging 


(a)  Acquisitions  in  the  four  designated 
industry  groups  with  an  estimated  value 
of  $25,000  or  less  shall  be  set  aside  for 
emerging  small  businesses  (ESBs), 
provided  that  the  contracting  officer 
determines  that  there  is  a  reasonable 
expectation  of  obtaining  offers  from  two 
or  more  responsible  emerging  small 
businesses  that  will  be  competitive  in 
terms  of  market  price,  quality  and 
delivery.  If  no  such  reasonable 
expectation  exists,  the  contracting 
officer  shall  proceed  in  accordance  with 
FAR  13.105.  FAR  Subpart  19.5  or  FAR 
Subpart  19.& 

(b)  If  the  contracting  officer  proceeds 
with  the  ESB  set-aside  and  receives  a 
quotation  from  only  one  ESB  at  a 
reasonable  price,  the  contracting  ofTicer 
shall  make  the  award.  If  there  is  no 
quote  from  an  ESB  or  the  quote  is  not  at 
a  reasonable  price,  then  the  contracting 
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officer  shall  cancel  the  ESB  Mt-aaid« 
and  proceed  In  accordance  with  FAR 
13.106  of  FAR  Subpart  19.5. 


119.1070-3 

(a)  The  face  of  each  award  made 
purtuani  to  the  program  shall  contain  a 
statement  that  the  award  is  being  issued 
pursuant  to  the  Small  Business 
Competitiveness  Demonstration 
Program. 

(b)  For  reporting  requirements,  see 
204.675. 


(a)  The  contracting  officer  shall  insert 
in  full  text  the  dauae  at  252.210-7012. 
Small  Business  Concern  Representation 
for  the  Small  Business  Competitiveness 
Demonstration  Program.  In  all 
solicitations  in  the  four  designated 
industry  groups.  Where  requests  for  a 
quotation  are  solicited  orally,  the 
contracting  officer  shall  obtain  the 
necessary  information. 

(bHl)  The  contracting  officer  shall 
insert  in  full  text  the  clause  at  252.210- 
7013.  Notice  of  Emerging  Small  Business 
Set-Aside,  in  all  solicitations  and 
resulting  contracts  set  aside  for 
emerging  small  businesses  in 
acconlance  with  219.1070-2. 

(2)  When  using  other  than  small 
purchase  procedures,  the  contracting 
officer  shall  insert  the  clause  at  FAR 
52.219-14  in  all  solicitationa  and 
resulting  contracts  set  aside  for 
emerging  small  businesses. 

(c)  In  an  unrestricted  procurement  in 
the  four  designated  Industry  groups,  the 
clause  at  252.219-7007.  "Notice  of 
Evaluation  Preference  for  Small 
Disadvantaged  Business  Concerns," 
shall  not  be  inserted. 

(d)  The  contracting  officer  shall  insert 
in  full  text  the  provision  at  252.219-7014. 
Small  Bualness  Size  Representation  for 
Targeted  Industry  Categories  Under  the 
Small  Business  Competitiveness 
Demonstration  Program,  in  all 
solicitations  issued  in  each  of  the  ten 
targeted  industry  categories  under  the 
Small  Business  Competitiveness 
Demonstration  Program  that  are 


expected  to  result  in  a  contract  award  in 
excess  of  SZ5,00a 

PART  2S2-«OUCfTAT10N 
mOVISIONS  AND  CONTIIACT 
CLAUSE! 

6.  Sections  282.219-7012.  252.21»-7013. 
and  252.219-7014  ar«  added  to  read  as 
follows: 


l«a.219-70ia 
fepraasnMlof 


As  prescribed  at  2ie.l071(a).  insert  the 
following  provision  in  full  text  in  all 
solicitations  issued  by  the  participating 
agencies  under  the  Small  Business 
Competitiveness  Demonstration 
Program  for  the  four  designated  industry 
groups. 

Small  Bushisss  CoBoan  RsptsssaUtkwi 
for  tlM  Small  Business  ConqiatitivMMes 
Demoostratkm  Prapaa  Qul  1900) 

(a)  Definition. 

"Cmergins  •mall  butineM".  ••  used  in  this 
solicitation,  meant  a  small  businets  concern 
whoM  lize  !•  no  greater  titan  SO  percent  of 
the  numerical  lise  standard  applicable  to  ttte 
standard  indiutria!  daaaificalion  code 
assigned  to  a  contracting  opportunity. 

(b)  Complete  only  if  the  Offeror  is  a  tmall 
business  or  an  emerging  amall  business, 
indicating  Its  size  range. 

Offeror's  number  of  employees  for  tlie  past 
twelve  months  or  Offeror's  sverega  annual 
groas  revenue  for  the  last  three  fiscal  years. 
(Check  one  of  the  following.) 


No.et 


80  or 
§1-100 

101 -no. 

tSI-flOO 

801-790 

781-1.000. 
Owar  1.000.. 


tl 

t1. 000,001-42 

•2.000.001 -«3  8 

•3.800,001-18  mmon. 

•S,0OOX)O1-S1O 

•10,000.001-417 

OMrS17 


(End  of  provision) 
M2.t19-701S    IMIeaol 


solicitations  restricted  to  emerging  small 
businesses  pursuant  to  219.1070-2. 

Nottoa  of  Emargint  Small  BusinassSat- 
Askk  Qan.  1900) 

Offers  of  quotations  under  this  acquisition 
sre  solicited  from  emerging  small  business 
concerns  only.  Offers  thst  sre  not  from  sn 
emerging  small  butineti  shall  not  l>e 
considered  and  shall  be  reiected. 

(End  of  provision) 
2S2.219-7014    tmal 


As  prescribed  at  219.1071(c).  Insert  the 
following  provision  in  full  text  in  all 
solicitations  issued  in  each  of  the  ten 
targeted  industry  categories  under  the 
Small  Business  Competitiveness 
Demonstration  Program  that  is  expected 
to  result  in  a  contract  award  in  excess  of 
t25,00a 

Small  Busioass  Sise  Repeaaantatkm  for 
Taisatad  industry  Categorias  Under  tba 
Small  Business  Competitiveness 
Demoostratioa  Program  Qan.  1909) 

Complete  only  if  the  Offeror  has  certiRed 
itself  under  the  clause  at  FAR  S2.219-1  to  be 
s  small  business  concern  under  tlie  size 
standards  of  this  solicitation. 
Offeror  represents  and  certifies  ai  follows: 
Offeror's  number  of  employees  for  the  past 
twelve  months  or  Offeror's  sverage  annual 
gross  revenue  for  the  last  three  fiscal  years. 
(Chedi  one  of  the  following.) 


Nao( 


80  or 
91-100... 
101 -29a 


2S1-800 

801-790 

791-1.000... 
&tm  1.000.. 


Average  annual  graas 


•1  nakmorlsas. 
•1 ,000.001 -^2  tiSKon. 
•2.000.001 -S3.9  man 
•3.900.001 -S5  mmon. 
•6.000.001 -S 10 
•10,000.001-S17 
OMrt17inaon. 


As  prescribed  at  219.1071(b).  insert 
the  foUowii^  provision  in  full  text  in  all 


(End  of  provision) 

|FR  Doc.  00-2011  Filed  1-2S-80;  10:39  am) 


Reader  Aids 


Federal  Register 

Vol.  54.  No.  17 

Friday,  January  27,  1989 


mFORMATION  AND  ASSISTANCE 


Index,  finding  aids  ft  general  information 
Public  inspection  desic 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Coda  of  Federal  Regulationa 

Index,  finding  aids  ft  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

PraaldentM  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  F^sidents 

Weekly  Compilation  of  Presidential  Documents 

The  tinned  Stalea  Oovammant  Manual 
General  information 

Other  Sarvteas 

Data  tuse  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


523-5227 
523-5215 
523-5237 
523-5237 
523-5237 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-6230 
523-5230 


523-5230 


523-3406 
523-3167 
523-4534 

523-5240 
523-3167 
523-6641 
523-5220 


FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 

1-96 3 

97-270 4 

271-386. 5 

387-594 6 

595-786. 9 

787-960 10 

961-1 142. 1 1 

1143-1324 12 

1325-1674 13 

1675-1922. 17 

1923-2080 18 

2061-2964 19 

2965-3404 23 

3405-3576. 24 

3577-3768 25 

3769-3978 26 

3979-4248. 27 


CFR  PARTS  AFFECTED  DURING  JANUARY 

At  Oie  end  of  each  month,  the  Office  of  the  Federal 
publiahes  separately  a  List  of  CFR  Seciians  Affected  (ISA),  wtiicti 
Msls  parts  and  sections  affected  by  documents  putihahed  since 
ttie  revision  date  of  each  title. 


3CFR 


220- 


235.. 


5928.. 


5929.. 


5930.. 

5931 .._ 
5932.. 


5933.. 
5934.. 
5935... 
5936... 


.777 

.787 

.789 

.1143 

.1913 

.1915 

-.1917 

.3401 


301. 

316 

406 


411.. 
422- 


704- 


725- 


2966 

2968 

97.  801 

..  J67.  3577 

3411 

2901 

3416 

801 

3563 


.3575 


726— 
906- 


Apr.  17, 1926 

(Amended  by 

PLO  6703) 

7674  (Amended  by 

PLO  6700) „.. 

11858  (Amended  liy 

EO  12661) 

12171  (Amended  by 

EO  12666). 
12622  (Superseded 

by  EO  12663). 


.977 
.975 
.779 
.1921 
.791 


12656  (Amended  by 

EO  12665) 1919 

12661 779 

1 266^ 785 

1 2663 791 

1 2664...— .—.....— —,—....— 958 


907- 
910- 

981. 

985.- 

996.- 

1097- 

1124- 

1210- 

1250- 

1413- 

1479- 

1560- 


.3583 

3420 
.1.  ara,  1325.3421 

804.  1326.  3422 

.805.  961 

.3564 

.962 

_-..227 

-.3423 

....  3997 


12665...- 
12666...- 
12667..-. 
12668..... 


Ordsrs: 


Findngs: 
Dea  31. 1968.. 
MooiOfsndufTw: 
Jaa  19.  IS 


.1919 
.1921 
.3403 
.3979 


-..271 
.3575 


1763- 
1930- 
1945.. 
1951- 
1960- 
2003- 


..-.88 

96 

.2991 
...964 
.1326 
.3961 


.3771 
.2083 
...965 
.Z  1534.  2083 
11 


Na  89-8  of 
Dec.  21.  IS 

No.  69-9  of 
Dec.  22.  M 

SCFR 

213 

300 

430 

534-.. 
1201. 


...3768 
-.2081 


.2985 
.3762 
.2985 
.2985 
.2063 


213. 

410- 

7CFR 

2 


3457 

822.  2256 


-3405 


29- 
53..- 
54— 


.3405 
.3406 
.3406 


215-.- 


.2988 


17 987 

275. 4037 

401 3040-3049 

800. 3050,  4109 

907 3459 

908 3450 

959 2137 

982 3460 

960 987 

1006 3462 

1012 3462 

1013 3462 

1483 987 

1930. 824 

1944. 3610 

1951 3610 

OCFR 

100 2983 

103 12 

21i 12 

214 12 

232 100 

233 100 

235 100 

237 too 

238 : too 

239 100,  1050 

274a. 12 

260 100 

299 100 


it 


Fadwal  Rftotar  /  Vol.  54.  No.  17  /  Friday.  |anuary  27.  1960  /  Reader  Aid* 


nam 

1. 
s. 

20«... 
22S... 

330... 
563... 
611... 
612... 
614... 
615... 
616... 
620... 
621.. 


.1333 

.4166 
.4166 
.4166 

...a? 

...388 

1146.2904 

1146.2004 

114*.  1151.  1153 

1140.1156 

1140.2004 

1153.2004 

„..^.„ t153 


5 

220... 


4036 

..227.3036 


541.. 

542.. 

543.. 

544 

545. 

661.. 

563.. 


.4040 


427 

.186.427.626. 
1370 


S74. 

IS 

121. 

12&.. 

133.. 

14 
1- 


.4040.4043 


.1779 
..lOt 


.040. 


1026 

IS. 1335 

21 2006.  3426.  3420.  3866 

28 2006.  3426.  3420.  3806 

30. 104,  105.  107.  506-506. 

1036-1045. 1675. 1026. 

3430-3433.3566.3773 


61. 

63... 
66... 
71... 
73.- 
01.. 


.264,  1346.  3500.  3601 

„ 260 

264.  040.  1026 

...1676 
.106. 1347 


06. 

07.... 
107.. 

121 04a  1266.  1026 

126. 840.  1026 

129. 040.1026 

136. 940. 1286. 1026 

221 2067 

S99. 2097 

1204 2099 

1207 4008 

1264.. 


21. 


M 


26 ™. 1299 

30 622.  623.  830.  1363- 

1386.1726.1044.3666 
3782 

71 626, 1727.  3076-3078. 

9611-3614 

89. 931.  3070 

121 


126.. 


136... 


13. 36. 1181.  1386. 1046. 

1046 

240 3476 

306 1182 

1700 1 187 


17  cm 

30 

180 


806 

1662 


1... 

3.„. 
SI. 


.3476 
.3476 
.3476 


34 

146... 
147... 
230... 
Hi... 


1126 

„ 3476 

3476 

.306.308 

315 


18  cm 

37.. 
154... 
157... 
260... 

204... 
366... 
366... 


3435 
.602.809 
.602.800 
.602.800 
..602.800 
..602.809 
..002.809 


10  cm 

4 

10. 

101  .» 
152... 


122... 

141.. 

14 

145.. 

201.... 


3436 

!970.  071.  072 

1664 

.....3443 


.3400 
.3402 
.3402 
.3402 


.37.  3070 


.307 


203 

21  cm 


.318 


.3775 


10S.. 


107.. 
166. 


.4006 


229 


6901. 


622 — 

594. 


.1163.1164. 
1665.3444. 
..400. 


mo.~. 

1306... 


.1162 
.1163 
1352. 
.3775 
1164 

1163 

„ 1666 

!l'08. 1686. 1827.  3776 

1602 

.2100 


106. 3783 

163. 3815 

192. .228.  4045 

164 .226.  4045 

367 2039 

801 1649 

986. 860 

866 880 

970. 580 

872 •■>•  560 

874 590 

876. 860 

876. 560 

680 560 

862. 580 

864 860 

086. 580 

086. 860.  3567 

800 560 

1 316. 3622 

28Cm 

9b. ™ 1686 

04 1363 


Fedetol  Rogbtar  /  Vol  54.  No.  17  /  Friday.  January  27.  1980  /  Reader  Aids 


m 


2scm 

625 

626 

655 

866 


276 

1353 

.»...»....  2990 
1828.  1930 


2610... 
2676.. 
2702... 


.1356 
.1360 
.3021 


16.. 


1015 


.2310 
~3S2 


625.. 
655.. 


.1644 
.1728 


SO  cm 


24  cm 

14 

100 „. 

103 _. 

104 

106 ™ 

106 _ 

100 „. 

110.. 
115... 

121 

203.. 
207.. 
234.. 
247.. 
256.. 
840.. 
841. 
892.. 


15.. 


.3232 
.3232 
.3232 


75. 
202.. 


™17 
-361 


203. 


3292.. 


.3232 

.3232 

.3232 

.3232 

..3232 

...3232 

...3232 

.110 

.3444 

110 

...230 

.3444 

.736 

736 

™ 230 

..230.1688 
1689 


206.. 


210. 
212- 
2S6» 


281. 
262- 


.888,1360 

1482 

1482 

1402 

1482 

1482 

2042 


756- 


013. 
916.. 


.2042 
.2056 

»116 
..116 
-.816 


202. 


206.. 
210.. 
212.. 


354 

.354. 1386.  3023 
354 


2S0-„ 


.354 


401. 

576... 

840.. 


841. 


801. 


...756 
„747 
.„  747 

...008 
...760 


781- 
804. 
917. 
826. 
036- 


.1846 
-.880 


.1386 
.3493 


.632 


036- 


043. 


.-633 
.4046 


050- 


.831,832 
1398 


28  cm 

5. 


177.. 

16  cm 

1. 

301. 


.282 

.111 


.16.263.3004 
400 


30.627.1180.3083.3004 
3780.4045 

30,  428 

3064 

ggg 3064 

506. ~~~ 3064 

507 3064 

51 1 3064 

51i 3064 

516. 3064 

510. 3064 

1169.3064 


31  cm 

103. 
S00„ 
515.. 
565... 


.1165,3023 
J?1 


103. 


203.. 


214- 


.3446 
— 21 

.2138 
— 40 


.40 


301 
501 


32  cm 

66 


146.. 


269bi*. 


..873 
-290 


350- 


380- 
362- 


376- 
706. 


863. 


— 2101 
™„2101 

—  2104 

—  2107 

075 

— 1167 
— 1160 


602 

27  cm 


sscm 

3 


100. 


.3501 
.4000 


110. 
117- 


-3776 
.-...23 


.604 


28  cm 

0- 

16. 

28  cm 

1 

5 


.206,  616 
113 


155. 
162.. 


166.. 


— 24,611,1173, 
1360,3447.3777 

125 

604 


203- 


..604.611 
3027 


502..... 
1625... 
1810.. 
1052... 


.4234 
.4234 
.3070 
...604 
.2332 
...115 


117. 
166.. 


3494 

.632.3789 


34  cm 

301 

707... 


.1642 
.3029 


201. 

S6cm 

253 


.3924 


.4018 


S8cm 

7- 

211. 
217. 
228. 


251. 
292. 


1228. 


./4019 
-3342 
-3342 
.3342 

3342 

.3342 


.2111.3778 


211- 
226. 


.429 


.3526 


261. 


.3526 


.3526 


37  cm 

15. 

15a 


.3976 
.3976 


38  cm 

36 


.612.  1690 


17. 


...733 
.1950 


39  cm 

20. 


265. 


.1050 
.3556 


40  cm 

35 


52.. 


.-.4132 


61. 
86.. 


122.. 


123.. 


124. 
125. 


130. 
133. 


166.. 


168. 


180- 
261. 
268- 
270.. 
271. 
300. 


612. 1691, 1692. 

1604.1931,1934.2112, 
3029.3031.3779.4020 

.3595.  3901 

2118 

246 

246 

246 

246 

246 

4224 

1122 

1122 

382 


403.. 


440.... 
71^„.. 
716.™. 


.4021 
.4021 
-615 
.1940 
.2124 
..246 
...-.25 


4109 

617.  4109 

799. 618,  818.  3183.  4109 


9  I  »»«■••«•■•■«■■■>•.»»■■.,•....„«.„  ^1«9Q 

52. 41.  44,  634. 1953. 1954, 

3065,3495,3623 

60 890, 1606, 1610 

61... 914,  3791 

122 .832. 1300 

123 — .— . 1300 

130 1300 


146.. 
180.. 
228.. 


...384, 4109 
44 


260.. 
261. 
262.. 
264- 


3212 

.1189,3212 

3212 

3212 


265. 
268.. 


.3212 


270.. 
271- 
302.. 
373.. 
374. 
403.. 


435.. 
763.. 


.1056.3212 

3212 

1056 

3212 

3818 

3818 

832 


.634 


796. 
798. 


-014 
.2256 


.2256 


41  cm 

Oh.  101,  Subchapter  A.. 


201-8. 
201-13. 
201-33. 
201-38- 


—.28 

.633 

.933 

.2125 

-.833 


42  cm 

409- 
410. 
416. 
421- 
424. 
441.. 
489.. 


.4023 
.4023 
.4023 
.4023 
.4023 


.4023 
.4023 


405.. 
410.. 
412.. 
413.. 
424... 
462.- 


466.. 


473. 
476. 
482. 


489.. 


1956, 3794,  3803 
...._—..._—.  3803 

3803 

3803.3818 

1956 

1956 

1956 

.1956 
.1056 
.3803 


1001 

43  cm 

17. 

3480 


11- 


.1956 
.3068 


.3596 
.1492 


1829  (Revoked  by 
PLO6702) 

2022  (Revoked  by 
PLC  6702).. 


976 

976 


2066  (Revoked  by 

PLO  6702) 976 

3936  (PartiaHy  revoked 

by  PLO  6702) 976 

.124 
.124 
.402 
.975 

6700 : 975 

6701 975 

6702. 976 

6703. 977 

6704 878 

6705 978 

6706. 979 

8360 1 194 

44  cm 

64 1361 

220.. 3032 

300. 2127 


141,3625 


1385« 


-JDiflD 


1386.. 


.3626 


1367. 


.3626 
.3626 


1610. 
1611. 

46  cm 


-46,1050 
.48 


6— 
10. 


.125 

-3036 

.125 


12- 


15- 
26- 


30- 


31. 
35- 


151. 
157. 
175. 
165.. 


186- 


167. 
581. 

47  cm 


~12S 
-125 
.125 
.125 
.125 
.125 

125 

125 
.125 

125 
.125 

125 
.1361 


.1174 

.151.1177.1471.3038 

.40i1177 

.1687 

1041 

.2120 

.2129 

.151,1471.3452.3453 

.3454 


73 152,  153. 1176. 1179. 

1699.3039.3601-3604. 
3781,4027,4026 

90 4029 

94. 1941 


1 1 196 

2 157 

73 159, 1196. 1731- 

1733.3627.3820-3823. 

4047,4048 

80. 157 


90- 


.1733,1967 


40CFR 

204-™ 

210. 

222- 


.4246 


.4246 
.2250 


231- 
252.. 


.2258 


.4246 


553.. 


617- 
070. 
AppendK  I 
Appondbc  T. 


.3604 
.979 
.1206 
.3804 
.2256 


Ch.  9... 
Ctt53- 
9 


14 

15.. 


.1735 
.3627 
.4230 
.4230 
.4230 


52.. 


.4230 


235.. 


503.. 


.2166 
.3627 


BEST  COPY  AVAILABLE 


/  Vol  SC  Na  17  /  Friday.  faiMMiy  27.  ign  /  RMd«r  Aids 


UMI 


510 

511  _. 

sat..... 

53«..... 
562.-.. 
S31&. 


.t73t 
17a» 

.1740 

1740 

,  173t,  1740.  3tt7 


171>. 
171- 


833.. 


57»... 

StOu. 

aei- 


Na»an4IWHi 


.MO,  Ml.  8tt 


.1171 


13L. 


14- 
17_ 
23l- 


21«- 


000- 


Ml. 


.40M 
.4090 


.t1«1 


.411 


.1700 
ITM 
ITM 
17W 

•11 aO,  2000.  3090,  30H 

•42. 183.  300. 1471 

•44 Ml 

•4« 17M 

•64 2104 

•63 


•72. OM 

•79^.410.    080.    3090.    3806. 


17. 


21C 

301- 


4184 


•11. 


.812 
~M 


Ml. 


.tITt 
.217? 
22 


Uir  or  FUMJC  LAWS 


ai9»  lOiti 


3.  H 


-VLUr  (PuMc 
nmneaj  on  629-0041.  Vm 
IMI  of  IBM  li  not 


1*^  OOM  8W 
0( 
UtwOoMrmwiN 

OC 
tphon*  202-276-3030). 


(»       -.■    »      "     ■ 


VOL 

54 


ISS 


Annomidiig  the  Latest  Edttkn 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

Thto  haadbook  to  iwed  for  tlw  educatioiial 
workihofw  oonduclBd  by  Um  Offica  of  tfaa 
Federal  Rogtoter.  For  thoM  penont  unable  to 
■tiBDd  a  workshop,  thia  handbook  wiU  provkie 
guideUnaa  for  uaii«  the  FaderaJ  Ragiater  and 
lalatad  pubUcatk>nt.  as  %rdl  as  an  explanatkm 
of  how  to  solve  a  sample  laaaarch  problem. 

Prioe$4.50 


UMI 


Order  Form 


To: 


lit. 


or 
AoeowaNo. 


Dcfhsca. 
toNiy 


I  I  I  I  I  I  I  i-n 

OdwNo 


law: 


PiMarl^ 


Pev.ll-M) 


of  UM 


I  I  I  I  I 

OMsaBViwa 


vveei 


1 1 1 1 


lorOolkyl 

I  I  I  1  I 


Tom 
Ritnaw 


U18.  QoMnwianI  PvMIno  OMoe.  Waahfeigton.  DC  20402 


a?u  '"  1 1 1 1 1 1 1 1 1 1 1 1 1 1 1  i  D 


V^         I     I     I     I     I   «i«i«aOC|7eM23S*OMa«OMi.to4A)»«. 


llliMiiMMtellMa,  «S4Mp«oapy. 


No.022-ooaoiiie-i 


11 


J_L 


11 
11 


iJ_L 


111 


m. 

UJ 


11 


n 


1J_ 

»Ooa* 

11. 
11- 


u 
u 


u 
u 
u 


VOL 


54 


ISS 


J  A 


1989 


UMI 


1-30-89 
Vol.54 


No.  18 


Monday 
January  30,  1989 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFiaAL  BUSINESS 
Penalty  lor  pnvate  use.  $300 


A   F'R   SCRlASOaS   NOV      S9      R 
SERIALS   PROCESSING 
UNIV   MICROFILMS    INTL 
300  N  ZEES  RO 
ANH   ARBOR  HI      48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US.  Government  Pnnting  Office 

(ISSN  0097-6326) 


Vol  64      Na  IS 
4a48-47a 


Monday 
January  30,  1989 


BrfsfiiV  OB  How  T«  Um  the  Ferfani 

Fbr  inionBation  od  brie&«s  in  Washington.  DC  and 

AustiB.  TX,  aee  annoonceaieBt  on  the  inaide  ooiwr  of  tfaia 


BEST  COPY  AVAILABLE 


II 


Fwfaral  lUgtofr  /  Vol  54.  Na  18  /  Monday.  Juraaiy  3a  1080 


FEDERAL  REGISTER  PublUbMl  dally.  Monday  throuth  Friday, 
(not  publiahtd  on  Saturdays.  Sundays,  or  on  official  holidays). 
by  the  Office  of  the  Fadarai  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  2(M0a,  under  the 
Federal  Register  Act  (40  SUI.  SOa  as  amendml:  44  U.S.C  C*. 
15)  and  the  regulations  of  the  Administrative  Committee  of  tlie 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.&  Government  Printing  Office. 
Washington.  DC  2040Z. 

The  Federal  Rcgbtar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  Include  Presidential  proclamations  and 
Fj»ecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  CoogrMs  and  other  Federal  agency 
documents  of  public  intereet.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  lh« 
issuing  agency. 

The  Federal  Ragtstar  will  be  furnished  by  mail  to  subecriban 
for  040  per  year  la  papw  fbnn:  tl96  per  year  in  microfiche 
form:  or  t37.a00  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  era  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  fonn  is  tlJO 
for  each  issue,  or  fl.SO  for  each  group  of  pages  as  actually 
bound,  or  tl7SJ»  p«  magnetic  Upe.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents.  VS. 
Government  Printing  Office.  Washington.  DC  20402.  or  chafga  to 
your  GPO  Depoeil  Account  or  VISA  or  Mastercard. 

There  are  no  rastrictiona  on  the  republication  of  material 
appearing  in  the  Fadaral  ~ 


FOR: 

WHO: 
WHAT 


THE  FEDERAL  REGISTER 
%VHAT  IT  18  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  ol 
Fedafal  Ragulationa. 

The  OfTioe  of  (h«  FeJeral  Refister 

Free  peUk  brieflnfs  lapproximaiely  3  twurs)  to  preMfii 
1.  The  rapilalory  proceM.  with  a  focus  on  the  Federal 

Regiater  tyslrai  and  (h«  public'i  role  in  the 

davelopoMtil  of  rrfulationa 

I  The  rvlaiionihip  between  the  Federal  Renialer  and  Code 

of  Federal  Rejiulationt. 
1  The  important  elements  of  typical  Federal  Regiater 

docunenls. 
4.  Aa  introduction  to  the  finding  aids  of  the  FR/C7R 


WHY: 


To  provide  the  public  with  accaaa  to  infurmalion 
nacaaaary  to  rMearch  Federal  atency  re«ulationa  wtiicii 
dirsctly  affect  them.  Tl>ere  will  be  no  diicusaion  of 
spadlh:  agency  regulations 


How  To  Cte  TUa  PubllcalkM:  Uae  the  volume  number  and  the 
page  number.  Example:  M  FR  12345. 


WASHINGTON.  DC 

WHEN:    Pabruary  28.  at  IMX)  a.m. 
WHBU:    OfBoe  of  the  Federal  Register, 
firat  Floor  Conference  Room. 
1100  L  Street  NW..  Washington.  DC 
202-623-5240 


mnvA-noNS: 


WHEN: 
WHERE: 


:VAT10NS: 


Austin: 

San  Antonio: 

Honaton: 


AUSTIN.  TX 

February  22.  at  0:00  a.m. 
Lyndon  Baines  )ohnson  Library 
aib  Floor.  2313  Red  River 
Street  Austin.  TX 
Call  the  Houston  Federal 
information  Center 


SU-1M-««71 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Sobocripdaaa: 
Paper  or  flche 
Magnetic  Upaa 
Problems  with  public  subacrlptions 

Slagla  oopteo/bMk  copteK 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENdlS 

SubeoiplioaK 
Paper  or  flche 
Magnetic  tape* 
Problems  with  Federal  agency  subecriptlons 


Fee 


endeflUa 


Aids 


i.iJA'^^" 


jiAVA  v-100  raiio 


Contents 


m 


Federal  Register 

Vol.  54.  No.  18 

Monday,  January  30,  W89 


African  Devtiopment  Foundation 

miifs 

Debarment  and  suspension  (nonprocurement),  4722 

Agricultural  Martcating  Sarvica 

RULES 

Lemons  grown  in  California  and  Arizona.  4254 
Oranges  (navel)  grown  in  Arizona  and  California,  4253 

Agricultura  Dapartmant 

See  also  Agricultural  Mariceting  Service:  Aaimal  and  Plant 
Health  Inspectioa  Service;  Food  and  Nutrition  Service; 
Soil  Conservation  Service 


Debarment  and  suspensiaa  (noaprocorement),  4722 
Animal  and  Plant  Haaltti  Inapactlon  Sarvica 

NOTICES 

Genetically  engineered  organisms  for  release  into 
environment;  permit  appKcations.  4321 

BIcantannial  Of  tha  UnHad  Stataa  Conatitution 


See  Commission  on  Ae  Bicentnudal  of  the  United  States 
Constitution 

CoaatQuard 

RULES 

Drawbridge  apefations: 

North  Carolina,  4279 


Ycasrh:  aiaall  pauei^er  vessel  inspection  and  certification. 
4412 

Commafca  Dapaitmant 

See  olao  National  Institute  of  Standards  and  Technologjr: 
NaCioaal  Oceanic  and  AtiMMpkeric  A&aHnistratioB 


Agency  information  collection  activities  under  Oiffl  review, 
4322 

Commiaaion  on  ttM  BIcantannial  of  tha  Unitad  Stataa 
Conatitution 

RULES 

Debarment  and  suspension  (noaprocurement).  4722 

Consarvation  and  RanawabIa  Enargy  Offica 

RULES 

New  commercial  and  multi-family  hi^  rise  residential 
buildings,  voluntary  performance  standards.  4538 

Dafanaa  Dapartmant 

FWOPOaED  RULES 
Acquisition  regulations: 
Contracting  with  small  disadvantaged  business  conoenis. 
4318 
Personnel: 
Qvilian  or  contractual  groups;  active  duty  service 
determinations,  4208 


Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Hadson  Gas  Systems,  lac:  correction,  4323 
Tennessee  Gas  Pipeline  Co.,  4324 

Education  Department 

PROPOSED  RUIXS 

Elementary  and  secondary  education: 
Women's  Educational  Equity  Act  prograou  4742 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etcj 
Endowment  challenge  grant  program,  4323 
Institutional  quality  control  pilot  project;  correction.  4381 

Energy  Dapartmant 

See  Conservation  and  Renewable  Energy  Office;  Economic 
Regulatory  Administeation;  Federal  Energy  Reguiatoiy 
Commission 

Environmantal  Protection  Agency 

RULES 

Hazardous  waste:  .  ' 

Permit  program — 
Incinerator  peimk  requirements,  4286 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio.  4301 
Wisconsin,  tiOl 
(2  docnraents) 
Hazardous  waste: 
Identification  and  listing— 
Exclusions;  correction,  4381 
Superfund  program: 
National  ofl  and  hazardous  substances  contmgency 

plan — 
National  priorities  list  update,  4302 

NOTICES 

Grants,  State  and  local  assistance: 

Financial  assistance  programs — 
Superfund  research.  4334 
Meetings: 

Science  Advisory  Board,  4335 
Superfund;  response  and  remedial  actioos.  prcHmsed 
settlements,  etc.: 

Zenith  Chemical  Co..  4335 
Water  pollution;  discharge  of  pollutants  (NPDES): 

Connecticut.  4335 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Allison.  4262 

EMBRAER.4264 

McDonnell  Douglas.  4285 
PROPOSED  RULES 

Airworthiness  <^rectives: 
Aerospatiale.  4290-4293 
(4  documents) 
Jet  routes.  4295 


IV 


P«dwl  RiUtor  /  Vol.  5i.  No.  16  /  Monday.  lanuTy  90,  1969  /  Conteote 


Airport  noia«  compatibitity  program: 

Amarillo  International  Airport  TX.  4373 
Exemption  petition*:  summary  and  diapoaition.  4374 

F»df1  CommunicaUoiw  CommHalon 


Common  carrier  servlcea: 
Public  mobile  services — 
Microflche  filing  requirements.  4286 


P^dMT^  Ospoalt  InauranM  Corporation 

Noncta 

Meetings:  Sunshine  Act  4380 


Fadarai  Enar^y 


CowwHlaalon 


Natural  gas  certificate  filings: 

Paiute  Pipeline  Co.  et  al..  4324 

Tennessee  Gas  Pipeline  Ca  at  al.:  correction.  4381 
Applicationa.  hearingt.  determinat/ons.  etc.: 

Alabama-Tennessee  Natural  Gas  Co..  4333 

Colorado  Interstate  Gas  Co..  4333 

Mississippi  River  Transmission  Corp..  4334 

Northern  Natural  Gas  Co..  4394 


Engineering  and  traffic  operations: 
Construction  and  maintenance- 
Contract  procedures:  standardlxed  contract  clauset. 
4280 


Debarment  and  suspension  (nonprocurement).  4722 
Federal  Savings  and  Loan  Insurance  Corporation: 
Money  laundering  crimes:  reporting  requirements,  etc 
4281 
Federal  savings  and  loan  system: 
Charter  and  bylaws:  Incoiporation.  organization  and 
conversion  of  Federal  stock  associations,  4257 


Investigations,  hearings,  petitions,  etc.: 

lugolinija.  4330 
Meetings:  Sunshine  Act  4380 


Sigial  systems;  grade  crossing  safety.  4310 


Exemption  petitions,  etc.: 
Lamoille  Valley  Railroad  et  al..  437S 
Union  Pacific  Railroad  et  al.  4370 


Securities  credit  transactiona:  OTC  margin  stocks  list 
(Regulations  G.  T.  U.  and  X).  42M 


Agency  information  collection  activities  under  OMB  review 
4337 

Applicationa.  hearinga.  d»t»nninaUona.  etc: 
Bank  of  New  England  Corp..  4337 


rooa  ana  iwug  AonanNU  aiNNi 


Animal  drugs,  feeds,  and  related  products: 

Yohimbine  hydrochloride  sterile  injection  for  deer.  4338 
Meetings: 

Seafood,  cooked  and  processed:  public  health  aspects. 
4338 

Food  and  NuMllon  Sarvloa 


Food  stamp  program: 
Residents  of  public  institutions;  prerelease  application 
procedures,  4240 


Acquisition  regulations: 
Multiyear  contracts  and  options,  4319 

HaaWi  and  Human  Sarvtoaa  Dapartmant 

See  Food  and  Drug  Administration:  Health  Care  Financing 

Administration:  Public  Health  Service:  Social  Security 

Administration 


Medicare: 
Health  care  technology,  medical  services  coverage 
decisions;  criteria  and  procedures.  4302 


See  Public  Health  Service 

Houamg  and  Urtan  Davatopmam  Dapartawnl 


Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless:  unutilized  and  und«utilized 
Federal  buildings  and  real  property,  4339 


■Naan  Anava 


Grants  and  cooperative  agreements;  availability,  etcj 
Planning  of  new  Instihitions  program  (detention  centers). 
4340 

Lands  held  in  bust:  description: 
Pechanga  Band  of  Luiseno  Mission  Indians.  CA.  4340 

Mar-Amarlcan  Foundation 
nuLsa 

Debarment  and  suspension  (nonprocurement).  4722 


See  aJao  Indian  Affairs  Bureau:  Minerals  Management 
Service:  National  Park  Service:  Surface  Mining 
Reclamation  and  Enforcement  Office 


Privacy  Act: 
Systems  of  records,  4339 


Income  taxes: 
State  income  taxes;  deduction  allocation  and 
apportionment  correction.  4274 


Fadatal  Regjatar  /  VoL  54,  No.  18  /  Monday.  January  30.  1989  /  Contenta 


Monco 

Agency  information  collection  activities  under  OMB  review. 

4341 


See  Pension  and  Welfare  Benefits  Administi-ation 
Harlna  Mammal  Commlaaion 

NOTICES 

Meetings;  Sunshine  Act  4380 

IMnaraia  Managamant  Sarvica 
MOfncta 

Committees:  establishment  renewal  termination,  eta: 
Outer  Continental  Shelf  Advisory  Board:  nominations. 
4341 

MonRorad  Ralrlavabia  Storaga  Reviaw  Commlaaion 

NOTICCS 
Meetings.  4340 

Natfontf  CradH  Union  Admmiatratlon 

Moncgs 

Agency  information  collection  activities  under  OMB  review. 

4351 

National  Mgmray  Traffic  Sataty  Admmiatratlon 

Moncti 

Motor  vehicle  defect  proceedings;  petitions,  etc: 
White.  Frederick  Lawrence.  Jr^  et  al.  4377 

Nallonalinallliila  of  Standarda  and  Tachnology 


Information  processing  standards.  Federal;  waivers. 

authority  dek^tions  and  processing  procedures.  4322 

Meetings:  ,  .   „      ,    , 

Malcolm  Baldrige  National  Quality  Awards  Panel  of 
Judges.  4322 

National  Ooamie  and  Atmoaphailc  Admmiatralion 


Meetings: 
Mid-Atlantic  Rshery  Management  Council.  4323 
South  Atlantic  Fishery  Management  Council  4323 

National  Parle  Sarvloa 


Committees:  establishment  renewal  termination,  etc.: 
National  Paiii  System  Advisory  Board.  4341 

National  Sdanca  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc  4351 

Nudaar  Ragulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Baltimore  Gas  ft  Electric  Co..  4351.  4352 
(2  documents) 
Nuclear  Waste  PoUcy  Act: 

Site  characterization  plans — 
Yucca  Mountain.  NV.  4353 
Applications,  hearings,  determinations,  etcj 

Baltimore  Gas  ft  Electric  Co..  4354 

Virginia  Electric  ft  Power  Co..  4355 


PaacaCorpa 

RULES 

Debarment  and  suspension  (nonprocurement).  4722 
Panaion  and  Walfara  Banafita  Administration 

NOTICES 

Employee  benefit  plans:  prohibited  transaction  exemptions: 
Anesthesiologists  Associated  of  Rome.  PA^  et  al..  4342 
Truman  Arnold  Co^  4348 

PubNc  Haaltti  Sarvloa 

See  also  Food  and  Drug  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration- 
Bureau  Directors,  4339 

Maternal  and  Child  Health  and  Resources  Development 
Bureau,  Director,  4339 

Raaaarch  and  Spadal  Programa  Administration 

NOTICES 

Meetings: 
Emergency  response  guidebook  revision.  4738 

Sacuritiaa  and  Exchanga  Commlaaion 

NOTICES 

Setf-iegulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc  4357 
New  York  Stock  Exchange.  Inc  4358.  4350 

(2  documents) 
Pacific  Stock  Exchange.  Inc  4360 
Philadelphia  Stock  Exchange,  Inc  4362 

Self-regulatory  organizations;  unlisted  ti«ding  privileges: 
Midwest  Stock  Exchange.  Inc  4357 

Applications,  hearings,  determinations,  eta: 
Alger  American  Fund  et  al..  4362 
Prospect  Wgh  Yield  Mezzanine  Fund  Inc  et  al..  4364 
Prudentitd  Insurance  Co.  of  America  et  al..  4368 
Prudential  Mutiial  Fund  Management  Inc..  et  al..  4370 
WNC  Housing  Tax  Credit  Fund,  LP.,  et  al..  4370 

Smal  Buamaaa  Administration 

NOTICES 

Meetings:  >  j  • 

National  Small  Business  Development  Center  Advisory 

Board.  4372 

.  Applications,  hearings,  determinations,  etc.: 

Bishop  CapiUl  H  LP..  4372 

Sodai  Sacurtty  Administration 

-  RULES 
Organization  and  procedures: 
Hearings  and  appeals  procedures;  and  Freedom  of 

Information  Act  implementation;  regulations  update 
and  corrections,  4266 
.      PROPOSED  RULES 

Supplemental  security  income: 
Residence  and  citizenship  requirements.  4296 

Sol  Consarvation  Sarvica 

•**"»CES 

Enviroiunental  statements;  availability,  etc.: 
Perry  County  Airport  OH.  4321 

Stata  Dapartmant 

NOTICES 

Bridge  permit  application: 
Brownsville.  TX.  4373 


UMI 


VI 


/VoLKNali/M»«toy,)MMMy»lMW/ 


Pmnanent 

plan  tubiniMloas: 
N«w  Mexico.  07% 
Ohio,  4270 


VI 

Department  of  Education.  4742 


Psmaaam  I 


DTOglUi 

plan  •ubmlMiona: 
Virginia.  4297 


■nd  abandoned 


Additional  infotnation.  «~'*«"ti't  a  list  of  pbbBc 
Uw».  telepiMM  ni^ban.  and  fbdbig  aids,  appean 
in  the  Reader  Aids  section  at  the  end  of  this  iasue. 


See  a/»o  Coast  Guard:  Federal  Aviation  Administratien: 
Federel  Highway  Adainistrattan;  Piisisi  Ratfraad 
Adminietraten:  National  Highway  Traffic  SmtKtf 
Administration:  Research  and  Special  ~ 
AtBniniatratton 


Aviation  proceedings: 

CerUflcatae  of  pisMc , 

foreign  air  carrier  permits:  weekly  applications.  4Srs 

TrvMury  DapartmMt 

See  a/so  Internal  Revenue  Service 


Currency  and  foreign  transactions:  flnandal  reporting  and 
recocdkeeping  requireaienU: 
Bank  Secrecy  Act  inplementatkai— 
Domestic  curreacy  transactions  and  stnictitfii^ 
definition:  correction.  4381 


Disabilities  rating  schedole: 
Systemic  diseeeee  (Melioidoeis.  AIDSw  AAC.  and  HIV 
antibody  positive).  4280 
Vocatkaal  vehabilitaiion  and  aducatioK 
Educational  assistance  bcnefHs.  4282 
Veterans  education— 
aS-lS  paroent  ratio  reqaireaent  waiver.  4285 
Education  benefits  forfeiture.  4280 
MOncts 

Agency  information  collection  activities  under  OMB 

4377.  4378 

(3  documents) 
Meetings: 

Health-Related  EOecU  of  Herbicides  Advisory 
Committee,  4978 


Sopnrat*  Parts  In  This 
PartN 


of  TkMaportatkMi.  UA  ConM  Gnard.  4«U 

l»artm 

Department  of  Energy.  Conservattan  and 
OeBco.4n8 

Part  IV 

Department  of  Agriculturr.  Federal  Home  Loan  Bank  lear^ 
Rsece  Corps:  Inief-Amarican  Fnandation;  African 
Development  Foundation;  Canuniasten  on  the 
Bicentennial  of  the  United  States  Constitution.  4722 

PWtV 

Department  of  Traaaportatlon.  Reeeaick  ^  ap^^^y 
Prograou  Administration,  4738 


Federal  Regi«ter  /  Vol.  54.  No- 18  /  Monday.  Jantiary  30.  1989  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  M  o(  the  perts  affected  ttiis  momti  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


7CFR 

272... — 

273 

907 

910 

3017 — 

10  CFR 

435 


.4249 
.4249 
.4253 
.4254 


...4722 


.4538 


12  CFR 

207 

220. 

221 

224 

518 

544.. 


552. — 
563 


...4254 
...4254 
...4254 
...4254 
...4722 
...4257 
...4257 
...4261 


14  CFR 

39  (3  documents).. 


39  (4  documents). 

75 

20  CFR 

422. 


.4262- 
4265 

-4290- 
4293 

....4295 


.4266 


45  CFR 

2016 4722 

46  CFR 

170 4412 

171 4412 

173 4412 

175 4412 

177 4412 

178 4412 

179. 4412 

160 4412 

182. 4412 

183 4412 

185 4412 

47  CFR 

22. 4288 

48  CFR 


.4318 
.4318 
.4318 
.4319 


416. 

22  CFR 

310 

1006.. 
1508.. 

2SCFR 

635 


...4296 

-.4722 
.4722 
.4722 

.4269 


219 

226. 

fcJ4C«i  •••■•• 

517 

49  CFR 


Oh.  II.. 


.4319 


28  CFR 

1 


.4274 


80  CFR 

931 

»5. 


.4275 
.4278 


946„ 

81  CFR 

103 


.4297 
.4381 


82  CFR 


47 

88  CFR 

117 


.4298 
.4278 


84  CFR 


245 — 
246..™. 
247 


88  CFR 

4.. 


„4742 
...4742 
..4742 

...4280 


21  (3  documents)- 

40  CFR 

270 


.4282- 
4286 

...4286 


52  (3  documents)..-.. 
261 

4301 

4381 

300    „., 

4302 

42CFR 

400 

405 

4302 

4302 

4249 


Rules  and  Regulations 


Federal  Registar 

Vol.  54.  No.  18 

Monday.  January  3a  1989 


\ 


TM  weion  of  Hw  FEDERAL  REGISTB) 
oonWns  raguMory  docuwntt  twwng 
general  tff^tettmv  and  togal  aOect.  mwl 
of  wWch  are  kayad  to  and  codKed  in 
the  Coda  of  Fedaral  Regulations,  which  is 
published  under  50  tiltes  pursuant  to  44 
use.   1510.  .     _^ 

The  Coda  ol  Fedaral  Regulalions  m  sold 
by  the  StfVMrMsndsnl  of  OocurwrMs. 
Prioaa  of  new  books  are  iaiad  in  l»ie 
irat  FEDERAL  REGISTER  iaaue  of  aach 


DEPARTMEIfT  OF  AGRICULTURE 
RmmI  and  NuUIUun  SotvIm 

jCFnpthBtnmtdzn 

(AiiidLNo.3001 


Food  StMdp  Program;  I 
AppicaMona  from  naaldanU  ol 
InstnuttofW 

AQCNCv:  Food  and  Nutrition  Service, 
USOA. 

:  Final  rule. 


__  This  rule  finalizes  the 

proposed  rule  published  on  October  14, 
1967  and  will  implement  a  provision  of 
the  Anti-Drug  Abuse  Act  of  1966  (Pub.  L 
g9-57a  enacted  on  October  27. 1966). 
The  provision  allows  certain  individuals 
in  public  institutions  applying  for 
Supi^iBental  Security  Income  (SSP  the 
opportunity  to  also  apply  for  Food 
Stamp  Program  benefito  by  compleHng  a 
sin^e  application  for  SSI  and  food 
stamps  before  they  are  released  from 
institutions. 

EFFECnvi  OATC  This  final  action  is 
effective  March  1, 1989.  and  is  to  be 
implemented  no  later  than  May  1, 1989. 
TOR  nmrmm  mformation  contact. 

Questions  regarding  this  rulemaking 
should  be  addressed  to  ludith  M. 
Seymour.  Certification  Rulemaking 
Section.  Eligibility  and  Monitoring 
Branch.  Program  Development  Division. 
Food  Stamp  Program.  Food  and 
Nutrition  Service.  3101  Park  Center 
Drive,  Alexandria.  Virginia  22302,  or  by 
telephone  at  (703)  756-3429. 


UMI 


dassificatinn 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  final  action  has  been  reviewed 
under  Executive  Order  12281  and 
Secretary's  Memorandum  No.  1512-1 


and  has  been  classified  as  non-major. 
The  rule  wUl  not  result  in  an  annual 
econcmiic  impact  of  more  than  $100 
million  or  major  increases  in  costs  or 
prices,  nor  will  it  have  a  significant 
adverse  effect  on  competition, 
employment  productivity,  investment, 
or  foreign  trade.  Further,  the  rule  is 
unrelated  to  the  ability  of  United  SUtes- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  maricets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  Part  3015, 
Subpart  V  (48  FR  29115),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354.  Stat.  1164  September  19. 1980). 
Anna  Kondratas.  Administrator  of  the 
Food  and  Nutrition  Service,  has  certified 
that  this  action  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  would  affect  certain 
individuals  in  public  institutions  and  the 
State  and  local  agencies  which 
administer  the  Food  Stamp  Program. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

On  October  14. 1987  the  Department 
published  a  proposed  rule  at  52  FR  38104 
to  change  Food  Stamp  Program 
regulations  to  reflect  section  11006  of  the 
Anti-Drug  Abuse  Act  of  1986.  Section 
11006  of  that  Act  amends  section  1631  of 
the  Social  Security  Act  (42  U.S.C.  1383) 
to  require  the  Secretaries  of  the 
Department  of  Health  and  Human 
Services  and  the  Department  of 
Agriculture  to  develop  a  procedure 
under  whidi  an  individual  scheduled 
for  release  from  a  public  institution,  who 
applies  for  SSI  benefiU  will  also  be 


permitted  to  apply  for  participation  in 
the  Food  Stamp  Program  prior  to  the 
discharge  or  rc^ase  from  the  institution 
by  executing  a  single  application.  In 
May  1987.  the  Social  Security 
Administration  (SSA)  issued  national 
instructions  in  the  Program  Operations 
Manual  System  Transmittal  No.  14  SI 
01801  instructing  SSI  staff  how  to  handle 
prerelease  applicants.  In  addition.  SSI 
instructed  its  field  offices  to  inform 
institutions  of  the  prerelease  program. 
When  a  public  institution  has  entered 
into  an  agreement  with  SSA  for  the 
prerelease  program,  then  applicants  can 
apply  for  SSI  and  food  stamps  together. 

While  SSA  implemented  section  11006 
of  Pub.  L  99-570  in  May  1987,  it  was 
necessary  to  propose  changes  to  the 
Food  Stamp  Program  regulations  since 
the  time  between  an  institutionahzed 
individual's  application  for  food  stamps 
made  prior  to  release  and  his/her 
subsequent  release  from  the  institution 
could  be  significantly  longer  than  the  30- 
day  application  processing  time  allowed 
under  section  ll{eM3)  of  the  Food  Stamp 
Act.  To  address  this  problem  the 
October  14, 1987  rule  proposed  defining 
the  date  of  application  for  an 
institutionalized  individual  as  the  date 
of  the  individual's  release  from  the 
institution.  The  Department  accepted 
comments  on  the  proposed  rulemaking 
through  December  14. 1987.  Sixteen 
letters  were  received  which  addressed 
the  provision  of  the  proposed  rule.  The 
major  concerns  raised  by  the 
commenters  are  discussed  below. 
Comments  which  are  unclear,  technical 
in  nature,  or  which  address  issues  not 
related  to  the  final  rulemaking  process 
are  not  discussed.  An  explanation  of  the 
rationale  of  the  rule  is  contained  in  the 
preamble  of  the  proposed  rule.  For  a  full 
understanding  of  the  provisions  of  this 
final  rule  the  reader  should  refer  to  the 
preamble  of  the  proposed  rule. 

Application  Processing  Procedures 

Under  the  proposed  rule  residents  of 
public  institutions  who  apply  for  SSI 
prior  to  their  release  from  the  institution 
under  SSA's  Prerelease  Program  for  the 
Institutionalized  would  be  permitted  to 
apply  for  food  stamps  at  the  same  time 
they  apply  for  SSI.  SSA  woukl  then 
forward  such  applications  to  the  local 
office  of  the  food  stamp  State  agency. 
Applications  would  be  processed  in 
accordance  with  the  normal  (30-day) 
application  processing  standard  of  7 
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CFR  273.2(g)  or  Um  mpMllted  Mrvto* 
(ftKiay)  itandard  of  7  CFR  273.2(1)  as 
appropriata.  For  datennining  application 
procasaing  lima  framaa.  undar  Iha 
propoaad  ruia  the  data  of  application  for 
praralaaM  applicants  waa  daflnad  as  the 
data  of  ralaaaa  of  the  individual  from  tha 
institution. 

While  the  majority  of  commenters 
supported  the  proposal  to  define  the 
date  of  application  as  the  date  the 
applicant  is  released  from  the 
institution,  some  commenters  suggested 
that  the  date  of  application  should  be 
defined  as  the  date  the  State  agency 
receives  notification  of  the  applicant's 
release.  One  conunentar  expressed  the 
belief  that  the  application  data  should 
be  the  later  of  the  applicant's  release 
from  the  Institution  or  the  date  the  State 
agency  receives  notification  of  the 
applicant's  release.  The  Department  has 
elected  to  retain  the  data  of  release  as 
the  date  of  application  for 
institutionalixed  applicants.  Tha 
Department  believes  that  deflning  tha 
date  of  application  as  suggested  by  the 
commenters  could  result  in  a  delay  in 
processing  the  application  since  notice 
to  the  State  agency  could  be  delayed 
long  after  releaaa.  This  would  b« 
inconsistent  with  the  Intent  of  tha 
legislation,  which  is  to  ensure  that 
prerelease  applicants  receive  assistance 
upon  release  or  as  soon  as  poaaible 
thereafter. 

One  commenter  suggested  that  the 
Department  provide  a  specific  time 
frame  for  timely  notification  of  State 
agendas  by  SSA.  or  as  an  altemaHva, 
that  SSA  agree  to  a  written  standard  for 
timely  notiflcation.  Another  commenter. 
expressing  the  belief  that  processing 
time  frames  (including  tha  time  frames 
for  expedited  service)  should  bc^n 
when  the  applicant  notifies  the  correct 
certification  otficx  of  his  or  her  release, 
suggested  placing  responsibility  for 
notification  on  the  applicant.  7*he 
Department  has  elected  not  to  include  a 
spacific  time  frame  for  notification  of 
the  State  agency  in  this  rule  and  has 
also  elected  not  to  place  the  burden  of 
notification  on  the  applicant  since  SSA 
has  advised  the  Department  that  its  field 
offices  will  notify  the  local  office  of  the 
food  stamp  State  agency  of  the 
Impending  release  of  the  applicant  from 
the  institution.  This  procedure  will 
ensure  that  the  State  agency  will  know 
when  to  process  the  application  and 
issue  food  stamp  benefits.  This 
notification  will  occur  before  tha 
applicant  is  released  and  thus  will  result 
in  more  rapid  processing  than  if  the 
applicant  notified  SSA  after  releaaa.  To 
further  aaaiat  tha  applicant  SSA  staff 
has  indicated  that  SSA.  In  addition  to 


notifying  tha  State  agency  of  the  releaaa. 
will  provide  the  applicant  with  a  referral 
listing  the  proper  food  stamp  office 
address  and  telephone  number. 

Two  commenter*  expressed  concern 
thai  the  time  frames  provided  by  the 
proposed  rule  would  not  always  ensure 
prompt  service  for  needy  prerelease 
apphcants.  One  commenter  felt  that  it 
would  be  an  intolerable  hardship  for 
persons  with  little  income  to  wait  up  to 
30  days  after  release  from  the  institution 
for  food  stamp  assistance.  Public  Law 
99-670  does  not  modify  or  otherwise 
amend  the  time  within  which  benefits 
must  be  made  available  to  applicant*. 
The  existing  30  day  and  five  day 
expedited  service  provisions  are 
applicable  and  should  provide  proper 
benefit  delivery  to  prerelease 
applicants.  Furthermore,  the  Department 
does  not  believe  the  proposed 
procedures  would  result  in  a  hardship 
since,  as  explained  in  the  preamble  to 
the  proposed  rule,  it  is  anticipated  that 
most  prerelease  applicants  will  be 
eligible  for  application  processing  under 
the  five-day  standards  for  expedited 
service.  Another  commenter  felt  that 
regardless  of  the  date  of  the  filing  of  an 
application,  an  applicant  who  is  a 
resident  of  a  pubUc  institiition  should  be 
given  an  Authorization  to  Participate 
(ATP)  card  on  the  same  day  that  he/she 
is  released  from  die  institution.  The 
Department  doe*  not  feel  such  a 
requirement  is  feasible  since  all  State 
agencies  do  not  have  the  capability  of 
iasuing  an  ATP  immediately.  Also, 
additional  information  may  be  required 
to  determine  eligibility  and  benefit 
levels. 

A  few  commenters  wanted  the  rule  to 
require  SSA  to  hold  all  applications  until 
the  individuals  are  released.  Upon 
release  SSA  would  then  forward  the 
applications  to  the  correct  local  ofRce. 
The  Department  feels  that  following  Uiis 
procedure  would  delay  the  processing  of 
the  applications  and  has  made  no 
changes  in  the  final  rule  in  this  araa. 
SSA  field  offices  anticipate  completion 
and  forwarding  of  the  prerelease 
applications  within  one  working  day 
consistent  with  the  time  frame  for 
completion  and  forwarding  of  the 
application  as  provided  in  the  joint 
processing  provisions  at  7  CFR 
273.2(k)(l)(i).  This  is  a  procedure  to 
which  both  SSA  and  State  agencies 
have  become  accustomed.  Moreover,  the 
Department  believes  that  it  is 
administratively  easier  to  review  an 
application,  set  up  a  case  record  and 
identify  what,  if  any.  information  is 
required  to  complete  the  application 
processing  for  one  case  at  a  time  rather 
than  for  several  cases  together. 


Handling  each  case  aeparately  almost 
certainly  will  result  in  more  expeditious 
processing  of  each  case  when  an 
applicant  is  released.  One  commenter 
stated  that  the  State  agency  needs  to 
know  if  an  applicant's  SSI  application  is 
denied.  SSA  has  directed  its  field  offices 
to  notify  State  agencies  when  a 
prerelease  application  is  disallowed  by 
SSA.  In  addition.  State  agencies  will  be 
able  to  determine  the  status  of  SSI 
applications  through  die  State  Data 
Exchange  System.  Another  commenter 
said  that  prerelease  food  stamp 
applications  should  be  held  in  a  pending 
status  no  longer  than  12  months.  In  most 
cases,  a  determination  on  an  SSI 
application  will  be  made  nvithin  12 
months.  Therefore  the  Department 
believes  that  it  is  not  necessary  to 
include  an  express  provision  in  Food 
Stamp  Program  rules  *vith  respect  to  the 
time  period  an  application  may  be  held 
In  pending  status  prior  to  the  date  of 
application.  Action  on  the  food  stamp 
application  will  automatically  follow 
action  on  the  SSI  application. 

SSI /Food  Stamp  Single  Application 

Public  Law  99-570  provides  that  the 
individuals  in  institutions  applying  for 
SSI  and  food  stamp  benefits  complete  a 
single  application  for  SSI  and  food 
stamps  before  they  are  released  from 
institutions.  Commenters  had  various 
comments  regarding  the  use  of  the  single 
SSI/Food  Stamp  Program  application. 
The  commenters  expressed  the  belief 
that  State  agencies  should  have  the 
option  of  continued  use  of  their  current 
combined  form  or  of  a  form  which  meets 
State  agencies'  individual  needs.  There 
are  no  changes  in  this  area  in  die  final 
rule.  The  Department  has  no  discretion 
with  respect  to  the  single  form  since 
Pub.  L  99-570  mandates  that  SSA 
develop  a  single  application.  SSA  and 
FNS  are  currently  in  the  process  of 
developing  a  single  application  which 
will  contain  all  of  the  information 
needed  to  determine  eligibility  for  both 
programs.  Until  development  of  the 
single  application  is  completed  and  the 
form  is  distiibuted  to  SSA  offices,  the 
current  application  processing 
procedures  of  7  CFR  273.2(k)  will  remain 
in  effect. 

Several  commenters  asked  that  the 
rule  specify  that  the  application 
information  reflect  the  applicant's  post- 
release circumstances  so  that  the  State 
agency  has  sufficient  information  to 
determine  eligibility.  These  commenter* 
were  concerned  that  there  might  not  be 
sufficient  information  on  the  application 
form  completed  prior  to  release.  While 
the  Department  understands  this 
concern,  it  does  not  believe  it  is  possible 
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to  require  SSA  to  include  all  information 
necessary  to  determine  eligibility  since 
all  the  infonnation  may  not  be  known  at 
the  time  SSI  staff  takes  the  application. 
The  State  agency  should  obtain 
whatever  additional  information  is 
available  from  SSA  at  the  time  of 
release  or  if  necessary  contact  the 
applicant/institution  to  obtain  needed 
information.  For  example,  the 
Department  expects  that  information  as 
to  the  applicant's  address  and  living 
expenses  will  almost  always  not  be 
known  at  the  time  of  the  interview  in  the 
institution.  Since  this  is  an  area  which 
the  State  agencies  will  have  to  handle 
on  a  case-by-case  basis,  no 
requirements  on  how  to  handle  it  have 
been  included  in  this  final  rule. 

Miscellaneous  Comments 

Several  commenters  were  concerned 
that  the  proposed  rule  failed  to  define 
the  term  "public  institution".  These 
commenters  felt  that  a  definition  of  the 
individual*  and  institutions  affected  by 
this  rulemaking  should  be  included.  The 
Department  has  not  included  a 
definition  in  thi*  final  rule.  Since  the 
Prerelease  Program  for  the 
Institutionalized  I*  administered  by  the 
Social  Security  Administration  and  the 
initial  phase  of  the  application  process 
will  be  conducted  by  SSI  personnel,  it  is 
SSAs defmition of  "public institution" 
which  is  relevant.  The  definition  of 
"public  institution"  used  by  SSA  (see  20 
CFR  416.201)  is  very  broad,  based  on 
that  agency's  interpretation  of  the 
applicable  statute  and  legislative 
history.  A  Food  Stamp  State  agency 
which  has  questions  on  whether 
residents  from  a  particular  type  of 
public  institution  are  subject  to  the 
provisions  of  this  rule  should  contact  the 
Social  Security  Field  Office  that  services 
its  area. 

One  commenter  wanted  the 
Department  to  indicate  in  the  final  rule 
that  "cashout"  States  are  exempt  from 
these  rules. 

Current  Food  Stamp  Program 
regulations  at  7  CFR  273.2(b)(2)(iii)  and 
273  20  slate  that  no  individual  who 
receives  SSI  benefits  and  resides  in  the 
States  of  California  or  Wisconsin  is 
eligible  to  receive  food  stamp  benefits. 
SSI  payments  in  these  States  have  been 
specifically  increased  to  include  the 
value  of  the  food  stamp  allotment. 
Instructions  issued  by  SSA  for 
implementing  the  prerelease  process 
also  state  that  individuals  in  cashout 
States  are  ineligible  for  food  stamps. 
The  Department  feels  that  it  would  be 
imnecessary  to  restate  in  this  rule  the 
prohibition  against  receipt  of  food  stamp 
benefits  by  SSI  recipients  in  cashoot 
States  since  the  proliibition  is  currendy 


stated  in  the  regulations  governing  the 
Food  Stamp  Program,  and  SSA  and  food 
stamp  staff  administering  the  provisions 
of  the  rule  are  already  aware  of  the 
prohibition. 

One  commenter  brou^t  to  the 
Department's  attention  that  under  the 
provision  of  7  CFR  273.10(aMl)  State 
agencies  have  the  option  to  use  either 
calendar  months  or  fiscal  months  to 
determine  the  eligibility  and  benefit 
levels  of  program  applicants  in  general. 
To  eliminate  the  inconsistency  between 
procedures  for  prerelease  applicants 
and  apphcants  in  general,  the 
Department  in  this  final  rule,  has 
deleted  the  word  ""calendar"  frx>m  the 
new  provisions  at  7  CFR  273.10(a)(1)(i) 
regarding  prerelease  applicants. 

Implementation 

In  the  October  14, 1987  proposed  rule, 
the  Department  proposed  that  State 
agencies  implement  the  rule  on  the  first 
day  of  the  first  month  which  begins  30 
days  after  publication  of  the  final  rule. 

"The  Department  received  two 
coments  on  the  time  frame  proposed  for 
implementing  this  rule.  The  commenters 
felt  that  the  30-day  time  frame  was 
inadequate  and  that  an  implementation 
date  of  90  days  was  needed  to 
implement  r^ulations.  One  commenter 
stated  that  a  90^1ay  implementation 
period  is  necessary  to  complete  the 
notice  and  comment  requirements 
mandated  by  its  State  Administrative 
Procedures  Act  The  other  commenter 
stated  that  additional  time  is  needed  to 
modify  State  automated  systems  and  to 
communicate  new  policies  to 
certification  staff.  After  considering  the 
commenters*  concerns,  the  Department 
has  changed  the  implementation  time 
frame  to  90  days.  Prerelease  applicants 
will  not  be  adversely  affected  by  this 
change  since  SSA  is  currently  accepting 
and  forwarding  prerelease  applications 
to  food  stamp  State  agencies  and  this 
rule  simply  streamlines  application 
processing  procedures.  Therefore,  the 
provisions  of  this  rule  will  be 
implemented  by  State  agencies  on  the 
first  day  of  the  first  month  which  begins 
90  days  after  the  publication  of  this  final 
rule. 

Another  commenter  stated  that  SSA 
should  delay  sending  prerelease 
applications  until  the  State  agency  had 
implemented  the  final  regulations.  This 
is  now  a  moot  point.  The  provisions  of 
Pub.  L  99-570  regarding  prerelease 
applications  were  effective  upon 
enactment  and  thus  required 
implementation  prior  to  the  publication 
of  this  final  rule.  As  explained  earlier  in 
diis  preamble,  SSA  and  food  stamp 
State  agencies  are  currently  accepting 
applications  from  prerele^  apphcants 


under  interim  procedures  developed  by 
local  SSI  offices  and  food  stamp  State 
agencies.  •' 

List  of  Subjects 

7  CFR  Part  272 

Alaska.  Civil  rights,  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Port  273 

Administrative  practice  and 
procedure.  Aliens.  Claims.  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Social  Security.  Students. 

Accordingly.  7  CHI  Parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2029. 

PART  272-REQUIREMEHTS  FOR 
RARTICIPATmG  STATE  AGENCIES 

2.  In  §  272.1.  a  new  paragraph  (g)(104) 
is  added  to  read  as  follows: 


§272.1    Gansrai  terms  and) 
[<^  Implementation.  *  *  * 

(104)  Amendment  No.  300.  State 
agencies  shall  implement  the 
requirements  of  this  rulemaking  no  later 
than  May  1. 1989. 

PART  273-CERnFlCATIOM  OF 
ELIGIBLE  HOUSEHOLOS 

3.  In  i  273.1.  paragraphs  (e)  (1) 
through  (5)  are  redesignated  as 
paragraphs  (e)(1)  (i)  through  (v).  the 
introductory  text  of  paragraph  (e)  is 
redesignated  as  paragraph  (e)(1).  and  a 
new  paragraph  (e)(2)  is  added  to  read  as 
follows: 

§273.1    Household  conosfit 

[e]  Residents  of  institutions.  '  *  * 
(2)  Residents  of  public  institutions 
who  apply  for  SSI  prior  to  their  release 
from  an  institution  under  the  Social 
Security  Administration's  Prerelease 
Program  for  the  Institutionalized  (42 
U.S.C  1383  (j))  shall  be  permitted  to 
apply  for  food  stamps  at  the  same  time 
they  apply  for  SSI.  These  prerelease 
applicants  shall  be  processed  in 
accordance  with  the  provisions  in 
§  273.2(c).  (g).  (i).(j).  and  (k).  S  273.10(a) 
and  §  273.11(i).  as  appropriate. 
•        •        *        •        • 

4.  In  $  273^: 

a.  The  second  sentence  of  paragraph 
(c)(1)  is  revised,  a  new  sentence  is 
added  between  the  second  mm!  third 
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Mniencea.  and  a  new  Mntcnc*  U  added 
at  the  end  of  (c)(1). 

b.  The  flrtt  sentence  of  paragraph 
(g)(1)  is  revised  and  a  new  sentence  Is 
added  at  the  end  of  the  paragraph. 

c.  A  new  sentence  is  added  to 
paragraph  (i)(3)(i)  between  the  first  and 
second  sentences. 

d.  The  eleventh  sentence  of  paragraph 
(i)(l)(iv)  is  revised,  and  a  new  sentence 
added  between  the  eleventh  and  twelfth 
sentences. 

e.  Two  new  sentences  are  added  to 
paragraph  (|)(2)(i)  between  the  firat  and 
second  sentences. 

f.  Paragraphs  (k)(l)(i)(D)  through 
(k)(l)(i)(0)  are  redesignated  as 
paragraphs  (k)(l)(iHB)  through  (P). 
respactlvely  and  a  new  paragraph 
(k)(l)(i)(D)  is  added. 

J.  The  firat  sentence  of  newly 
esignated  paragraph  (kMl)(i)(F)  is 
revised,  and  four  new  sentences  are 
added  between  the  third  and  fourth 
sentences. 

h.  A  new  sentence  is  added  to  the  end 
of  newly  redesignated  paragraph 
(k)(l)(i)(I). 

i.  The  second  sentence  of  newly 
redesianaled  paragraph  (k)(l)(i)(])  is 
amended  by  adding  the  words  "unless 
the  applicant  is  a  resident  of  a  public 
institution  as  described  In  |  273.1(e)(2)." 
to  the  end  of  the  sentence. 

The  revisions  and  additions  read  as 
follows: 


|17»J 


!c)  Filii^  an  application. 
\)  Hou9hold'$  right  to  fil:   *  *  'The 
length  of  time  a  State  agency  has  to 
deliver  benefits  is  calculated  from  the 
date  the  application  is  filed  in  the  food 
stamp  office  designated  by  the  State 
agency  to  accept  the  household's 
application,  except  when  a  resident  of  a 
public  institution  is  jointly  applying  for 
SSI  and  food  stamps  prior  to  his/her 
release  from  an  institution  In 
accordance  with  |  273.1(e)(2).  Residents 
of  public  institutions  who  apply  for 
foods  stamps  prior  to  their  release  from 
the  institution  shall  be  certified  in 
accordance  with  |  273.2(gKl)  or 
I  273.2(i)(3)(i).  as  appropriate.  *  *  ' 
When  a  resident  of  an  institution  is 
jointly  applying  for  SSI  and  food  stamps 
prior  to  leaving  the  institution,  the  filing 
date  of  the  application  to  be  recorded  by 
the  State  agency  on  the  application  is 
the  date  of  release  of  the  applicant  from 
the  institution. 
•        •        •        •        • 

(f)  Normal  proctuing  $tandard—(lj 
Thirty  day  proceuing.  The  State  agency 
shall  provide  eligible  households  that 
complete  the  initial  application  process 
an  opportunity  to  partld^te  as  soon  as 


possible,  but  no  later  than  90  calendar 
days  following  the  date  the  application 
was  filed,  except  for  residents  of  public 
institutions  who  apply  jointly  for  SSI 
and  food  stamp  benefits  prior  to  release 
from  the  institution  in  accordance  with 
I  273.1(e)(2).  *  *  *  For  residents  of 
public  institutions  who  apply  for  food 
stamps  prior  to  their  release  from  the 
institution  in  accordance  with 
i  273.1(e)(2).  the  State  agency  shall 
provide  an  opportunity  (o  participate  as 
soon  as  possible,  but  not  later  than  30 
calendar  days  from  the  date  of  release 
of  the  applicant  from  the  institution. 
•        •        •        •        • 

[i]  Expedited  Service.  •  *  • 
{3)  Procegeing  standards.  '  *  * 
(i)  General.  *  *  *  For  a  resident  of  a 
public  institution  who  applies  for 
benefits  prior  to  his/her  release  from  the 
institution  in  sccordance  with 
I  273.1(e)(2)  and  who  is  entitled  to 
expedited  service,  the  dale  of  filing  of 
his/her  application  is  the  date  of  release 
of  the  applicant  from  the 
institution.  *  *  * 

•  •  •  •  • 

())  PA.  CA  and  categorically  eligible 
households.  •  •  ' 

{\)  Applicant  PA  householde,  *  *  * 

(iv)  *  *  *  Except  for  residenU  of 
public  institutions  who  spply  (ointly  for 
SSI  and  food  stamp  benefits  prior  to 
their  release  from  a  public  institution  in 
accordance  with  i  273.1(e)(2).  benefits 
shall  be  paid  from  the  beginning  of  the 
period  for  which  PA  or  SSI  benefits  are 
paid,  the  original  food  stamp  application 
date,  or  December  23. 198S  whichever  is 
later.  Residents  of  public  institutions 
who  apply  jointly  for  SSI  and  food 
stamp  benefits  prior  to  their  release 
from  the  institution  shall  be  paid 
benefits  from  the  date  of  their  release 
from  the  institution.  *  *  * 

(2)  Categorically  eligible  households. 

(i)*  *  '  Residents  of  public 
institutions  who  apply  jointly  for  SSI 
and  food  stamp  benefiu  prior  to  their 
ralaaaa  from  the  institution  in 
accordance  with  |  273.1(e)(2).  shall  not 
be  categorically  eligible  upon  a  finding 
by  SSA  of  potential  SSI  eligibility  prior 
to  such  release.  These  individuals  shall 
be  considered  categorically  eligible  at 
such  time  as  a  final  SSI  eligibility 
determination  has  been  made  and  the 
individual  has  been  released  from  the 
instihition.  *  '  * 
•        •        •        •        • 

[k]  SSI  households.  •  •  • 
(1)  Initial  application  and  eligibility 
determination.  •  •  • 

(!)*•• 

(D)  The  SSA  staff  shall  complete  joint 
SSI  and  food  stamp  applications  for 
residents  of  public  institutions  in 


accordance  with  i  273.1(e)(2).  For  such 
applicants,  the  SSA  staff  shall  use  a 
joint  SSI  and  food  stamp  application 
prescribed  by  both  FNS  and  SSA. 

(F)  Except  for  applications  taken  in 
accordance  with  paragraph  (k)(l)(i)(D) 
of  this  section,  the  State  agency  shall 
make  an  eligibility  determination  and 
issue  food  stamp  benefits  to  eligible  SSI 
households  within  30  days  following  the 
date  the  application  was  received  by  the 
SSA.  *  *  *  The  State  agency  shall 
make  an  eligibility  determination  an^, 
issue  food  stamp  benefits  to  a  resident 
of  a  public  institution  who  applies 
jointly  for  SSI  and  food  stamps  within  30 
days  following  the  date  of  the 
applicant's  release  from  the  institution. 
Expedited  processing  time  standards  for 
an  applicant  who  has  applied  for  food 
stamps  and  SSI  prior  to  release  shall 
also  begin  on  the  date  of  the  applicant's 
release  from  the  institution  in 
accordance  with  |  273.2(i)(3)(i).  SSA 
shall  notify  the  State  agency  of  the  date 
of  release  of  the  applicant  from  the 
institution.  If,  for  any  reason,  the  State 
agency  is  not  notified  on  a  timely  basis 
of  the  applicant's  release  date,  the  State 
agency  shall  restore  benefits  in 
accordance  with  {  273.17  to  such 
applicant  back  to  the  date  of 
release.  *  *  * 
•        *        •        «        • 

(1)  •  *  *  This  provision  does  not  apply 
to  applications  described  in  paragraph 
(k)(lMi)(D)  of  this  section. 

•  •  •  •  a 

5.  In  i  273.10: 

a.  A  new  sentence  is  added  to  the  end 
of  paragraph  (a)(l)(i). 

b.  The  first  and  second  sentences  of 
paragraph  (a)(l)(ii)  are  revised. 

The  revisions  and  additions  read  as 
follows: 

1273.10    DatennMng  iMMtMhoM  aagMMy 


(a)  Months  of  application— (1) 
Determination  of  eligibility  and  benefit 
levels.  '  •  • 

(i)  *  *  *  Applicant  households 
consisting  of  residents  of  a  public 
institution  who  apply  jointly  for  SSI  and 
food  stamps  prior  to  release  from  the 
public  institution  in  accordance  with 
i  273.1(e)(2)  will  have  their  eligibility 
determined  for  the  month  in  which  the 
applicant  household  was  released  from 
the  institution. 

(ii)  A  household's  benefit  level  for  the 
initial  months  of  certification  shall  be 
based  on  the  day  of  the  month  it  applies 
for  benefits  and  the  household  shall 
receive  benefits  from  the  date  of 
application  to  the  end  of  the  mon»h 


unless  the  applicant  household  consists 
of  residents  of  a  public  institution.  For 
households  which  apply  for  SSI  prior  to 
their  release  from  a  public  institution  in 
accordance  with  i  273.1(e)(2).  the 
benefit  level  for  the  initial  month  of 
certification  shall  be  based  on  the  date 
of  the  month  the  household  is  released 
from  the  institution  and  the  household 
shall  receive  benefits  from  the  date  of 
the  household's  release  from  the 
institution  to  the  end  of  the 
month.  •  •  * 

•  •        •       •       • 

6.  In  i  273.11.  paragraph  (i).  (j)  and  (k) 
are  redesignated  as  paragraphs  (j).  (k) 
and  (1).  respectively  and  a  new 
paragraph  (i)  is  added  to  read  as 
follows: 

I27S.11   Action  on  houaalMMatsMh 
tpoctai  ctreuRistanoaa. 

•  •        •        •        • 

(i)  Prerelease  applicants.  A  household 
whidi  consists  of  a  resident  or  residents 
of  a  public  institution(s)  which  applies 
for  SSI  under  SSA's  Prerelease  Program 
for  the  Institutionalized  shall  be  allowed 
to  apply  for  food  sUmp  benefits  fointly 
with  dieir  application  for  SSI  prior  to 
their  release  from  the  institution.  Such 
households  shall  be  certified  in 
accordance  with  the  provisions  of 
i  273.1(e).  1 273.2(c).  (g).  (i).  0)  and  Ck). 
and  1 273.10(a).  as  appropriate. 

•  •        •        •        • 

AuDaKoMlralas. 
Administrator. 

Date:  |anuary  19, 1988. 
(FR  Doc  80-2068  Filed  1-37-89: 8:45  am] 
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AgrlcuKural  Marketing  Servloe 
7CFRPart907 

[Naval  Orangaftoo.  MSI 

Navel  OranoM  Qraam  in  Arliona  and 
Oeeignated  Part  of  CaNfomia; 
Limitation  of  HandMig 

AOKNCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule.  


__.  Regulation  685  establishes 

the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  January  27  through 
February  2. 1989.  Such  action  is  needed 
to  balance  the  supply  of  fresh  navel 
oranges  *with  the  demand  for  such 
oranges  during  the  period  specified  due 
to  the  marketing  sitiiation  confronting 
the  orange  industry. 


dates:  Regulation  685  (8  907.985)  is 
effective  for  the  period  January  27. 1989, 
through  February  2. 1989. 
RmRMTMBi  evomiATiON  contact: 
Jacquelyn  R.  Schlatter.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA.  Room  2528-S.  P.O.  Box  96456. 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

SU^nOKNTARV  INFOmiATION:  This 
final  rule  is  issued  under  Marketing 
Order  907  (7  CFR  Part  907).  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended,  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Adi^strator  of  the  Agricultiiral 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orden  issued  purauant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlen 
of  California-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order,  and 
approximately  4.065  producers  in 
California  and  Arizona.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  yeara  of  less  than  $5004X)0. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producere  of 
California-Arizona  navel  oranges  may 
be  classified  as  small  entities. 

This  action  is  consistent  with  the 
mariieting  policy  for  1988-89  adopted  by 
the  Navel  Orange  Administi^tive 
Committee  (Committee).  The  Committee 
met  publicly  on  January  24, 1989,  in 
Visalia.  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  recommended 


by  a  10  to  1  vote,  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  the  demand  for 
navel  oranges  is  fair. 

Based  on  consideration  of  supply  and 
mailcet  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
prorate  regulations,  the  Administrator  of 
the  AMS  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  uf>on  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  To  effectuate  the  declared 
purposes  of  the  Act,  it  is  necessary  to 
make  this  regulatory  provision  effective 
as  specified,  and  handlera  have  been 
apprised  of  such  [Hovision  and  the 
effective  time. 

List  of  Subiects  in  7  CFR  Part  997 

Arizona.  California.  Marketing 
agreements  and  orders.  Navel  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 

PART  907-NA  VEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OFCAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Audiority:  Sees.  1-19. 48  Stat  31.  as 
amended;  7  U5.C  601-674. 

2.  Section  907.985  is  added  to  read  as 
follows: 

^4ot•v— This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§907^85    Naval  Orange  Regulation  68S. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  January  27. 
1989,  through  February  2, 1989,  are 
established  as  follows: 

(a)  Distiict  1: 1,479,000  cartons: 

(b)  Distiict  2: 221,000  cartons; 

(c)  District  3:  unlimited  cartons; 

(d)  District  4:  unlimited  cartons. 
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AflHNM;  UraRstlon  of  HsndiktQ 

:  Africultur*!  Marketing  Servloe. 

Plnalnil*. 


USDA. 


\  Regulation  060  eetabliehee 
ih«  quantity  of  frmb  Cakfomla-AriioiM 
lemons  that  may  be  ahlppad  to  markat  at 
22ftU)00  cartooa  during  Um  period 
lanuary  28  ikitK^h  February  4, 1980. 
Such  action  it  naeded  to  balance  tha 
•uppiy  of  ftaali  lamona  with  markat 
danaad  for  tha  period  apacified.  due  to 
tha  aarkating  aituation  confrontii^  tha 
lamoo  Induatry. 

OAtn:  Ragalallon  680  (|  910860)  ia 
effectlva  for  the  period  January  28 
through  Pebniary  4. 1888. 


W 8 ^^^^W  w^^^Ve^VHvV* 

Bealrls  RoikigDai.  Marketing  SpadaMat. 
Marfca<iiig  Order  Adminiatratlon  Branch. 
PftV.  AMS.  U8DA.  Room  2S23,  South 
Building.  P.a  Box  8048a  Waahlngton. 
DC  20080-6456:  telephone:  (202)  447- 
5687. 
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final  rule  hat  been  reviewed  under 
Executive  Order  12281  and 
OepartraaMal  RagulatkM  1812-1  and  has 
been  delermhiad  lo  be  a  "non-mator" 
rule  under  criteria  contained  therein. 

Pursuant  to  raqulremants  set  forth  in 
the  Regidatary  Plexfbibty  Act  (RPA).  the 
Administratar  of  the  Agricoltura) 
Marketing  Servica  has  detarmlnad  that 
this  action  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  porpoae  of  the  RPA  is  to  flt 
regulatory  action  to  the  scale  of 
buainaaa  swbtact  lo  such  actiona  in  order 
that  small  businesses  «viU  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuaol  lo  the 
Agricultural  Marketing  Agreement  Act. 
and  rales  Issuad  theraander.  are  unique 
in  that  thay  are  brought  about  throi^ 
group  action  of  essentially  small  eatitiaa 
acting  oo  thair  own  behalf.  Thua.  both 
•latutea  have  aanall  entity  orientation 
and  compatibility. 

There  are  approximately  86  handiois 
of  lemons  grown  in  California  and 
Arizona  subiact  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2500  producers  in  the 


regulated  area.  Small  agricultwal 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  aa  those  having  annual  pose 
revenuea  for  the  last  three  years  of  less 
than  gsoaooa  and  small  agricultural 
service  firma  are  defined  as  those  whose 
gross  annual  receipts  are  lose  than 
83.S0a00O  The  maiority  of  handlers  and 
producers  of  Califomia-Arisona  lemons 
may  be  claaaiflad  as  small  entities. 

This  regulation  is  issued  under 
Markethig  Order  No.  910.  as  amended  (7 
CPR  Part  910)  regulating  the  handling  of 
lamona  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Markethig  Agreement  Act 
(the  'Act."  7  use.  801-674).  as 
amended.  This  action  is  baaed  upon  tha 
recommendation  and  information 
submitted  by  tha  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1960-60  The 
Committee  met  publicly  on  January  24. 
1088.  In  Loa  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimonaly  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
bandied  during  the  specified  week.  The 
Committee  reports  that  demand  for 
lemons  is  fair. 

Pursuant  to  5  U.S.C  563.  it  is  further 
found  that  it  ia  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  farther  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Fsdaid  Ragislar 
because  of  insufRcient  time  between  the 
date  when  information  became 
available  upon  wrhlch  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  tha  regulation  at  an  open 
meeting.  It  Is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act.  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

LM  af  Sabfacts  la  7  CFR  PaH  818 

Marketing  agreements  and  orders. 
California.  Arizona.  Lemona. 

For  the  reoaons  set  forth  in  the 
preambla.  7  CFR  Part  910  is  amended  aa 
follows: 


PAITT  91»-LEM0Nt  QUOWM  IN 
CAUPOHMA  AND  AfUZONA 

1.  TIm  aothofity  citation  for  7  CFR 
Part  910  oontinues  to  read  as  follows: 

Aathofity:  Sees.  l-ia  48  SluL  31.  as 
amended:  7  US.C  601-674. 

2.  Saction  810l9S0  is  added  to  read  as 
follows: 

Note;  This  section  will  nol  appear  In  the 
Code  of  Federal  Rettulations. 

•  810.860    Lemon  Ragutation  650. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  ba 
handled  during  the  period  January  29, 
1960.  through  February  4. 1980.  is 
established  at  225.000  cartons. 

Dated:  January  2S.  1908. 
Charias  R.  Bndar. 

Director.  Fruit  and  Vegetable  Division. 
\¥R  Doc  80-2073  Filed  1-26-80:  8:45  am| 


FEOCfUL  RESERVE  SYSTEM 

ia  CFR  Pwts  207. 220, 221  and  224 


a.T,UandX) 


Socurittoo  CrodR  Trmioactlons;  Uot  of 
MargmaMoOTCSIocin 


f:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule:  determination  of 
applicability  of  regulations. 


The  List  of  Margtnable  OTC 
Slocks  is  comprised  of  stocks  traded 
over-the-counter  (OTC)  that  have  been 
determined  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  to  be 
subject  to  the  margin  requirements 
under  certain  Federal  Reserve 
regulations.  The  List  is  published  four 
times  a  year  by  the  Board  as  a  guide  for 
lenders  subject  to  the  regulations  and 
the  general  public  This  document  sets 
forth  additions  to  or  deletiooN  from  the 
previously  published  List  which  was 
effective  November  14. 1J«H.  and  will 
serve  to  give  notice  to  the  public  about 
the  changed  status  of  certain  stocks. 

OATT  February  13. 1989. 


iTMN  contact: 

Peggy  Wolffrum.  Securities  Regulation 
Analyst.  Division  of  Bankmg 
Supervision  and  Regulation.  (202)  452- 
2781.  For  the  hearing  impaired  only, 
Eamestine  Hill  or  Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202)  452-3544.  Board  of 
Covamors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 


sumAiKNTAiiv  wifomiATiON;  Set  forth 
below  are  stocks  representing  additions 
to  or  deletions  from  the  Board's  List  of 
Marginable  OTC  Stocks.  This 
supersedes  the  last  List  which  was 
effective  November  14, 198&  Additions 
and  deletions  for  that  List  were 
published  at  53  FR  43678.  October  28. 
1988.  A  copy  of  the  complete  List 
incorporating  these  additions  and 
deletions  is  available  from  the  Federal 
Reserve  Banks. 

The  List  of  Marginable  OTC  Stocks 
includes  those  stocks  that  meet  the 
criteria  in  Regulations  G.  T  and  U  (12 
CFR  Parts  207,  220  and  221. 
respectively).  This  determination  also 
effects  the  applicability  of  Regulation  X 
(12  CFR  Part  224).  These  stocks  have  the 
degree  of  national  investor  interest  the 
depth  and  breadth  of  market  and  the 
availability  of  information  respecting 
the  stodc  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  List 
also  includes  any  stock  designated 
under  an  SEC  rule  as  qualified  for 
trading  in  the  national  market  system 
(NMS  security).  Additional  OTC  stocks 
may  be  designated  as  NMS  securities  in 
the  interim  between  the  Board's 
quarteriy  publications.  They  will 
become  automatically  marginable  at 
broker-dealers  upon  the  effective  date  of 
their  NMS  designation.  The  names  of 
these  stocks  are  available  at  the  Board 
and  die  Securities  and  Exchange 
Commission  and  will  be  incorporated 
into  the  Board's  next  quarteriy  List 

The  requirements  of  5  U.S.C  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  List 
specified  in  12  CFR  207.6(a)  and  (b). 
220.17(a)  and  (b).  and  221.7(a)  and  (b). 
No  additional  useful  information  would 
be  gained  by  public  participation.  The 
full  requirements  of  5  U.S.C.  553  with 
respect  to  deferred  effective  date  have 
not  been  followed  in  connection  with 
the  issuance  of  this  amendment  because 
the  Board  finds  that  it  is  in  the  public 
interest  to  facilitate  investment  and 
credit  decisions  based  in  whole  or  in 
part  upon  the  composition  of  this  List  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  die  public  and 
allowed  a  two-week  delay  before  the 
List  is  effective. 
List  of  Subjects 
12CFRPart207 

Banks,  Banking.  Credit  Federal 
Reserve  System,  Margin.  Margin 
requirements.  National  Market  System 


(NMS  Security).  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  2^ 

Banks,  Banking,  Brokers,  Credit 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Investments,  National 
Market  System  (NMS  Security). 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  221 

Banks.  Banking,  Credit  Federal 
Reserve  System,  Margin,  Margin 
requirements.  National  Maricet  System 
(NMS  Security).  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

Accordingly,  pursuant  to  the  authority 
of  sections  7  and  23  of  die  Securities 
Exchange  Act  of  1034,  as  amended  (15 
U.S.C.  76g  and  78w).  and  in  accordance 
with  12  CFR  207.2(k)  and  207.6(c) 
(Regulation  G).  12  CFR  220.2(s)  and 
220.17(c)  (Regulation  T).  and  12  CFR 
22li(j)  and  221.7(c)  (Regulation  U), 
there  is  set  forth  below  a  listing  of 
deletions  from  and  additions  to  the 
Board's  List  of  Marginable  OTC  Stocks: 

Deletions  Ftom  List 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 
Amerford  International  Corp. 

$05  par  common 
Associated  Hosts.  Inc. 

8^10  par  common 
Banks  of  Mid-America.  Inc. 

82.50  par  cumulative  convertible  preferred 
Bolt  Technology  Corporation 

No  par  common 
Cabot  Medical  Coiporation 

Warrants  (expire  01-16-89) 
Central  Realty  Investors,  Ina 

SlJOO  par  common 
Cermetek  Microelectronics.  Ina 

$01  par  common 
Citipostal  Inc. 

$04  par  common 
Classic  Corporation 

8.01  par  common 
Compuscan,  Inc. 

$.10  par  common 
Convenient  Food  Mart  Inc. 

8.10  par  common 
Convergent  Solutions,  Inc. 

Warrants  (expire  05-15-92) 
Develcon  Electronics  Ltd. 

No  par  common 
Digitext  Inc. 

$.01  par  common 
DMI  Furniture,  Inc. 

$.10  par  common 
Dyansen  Corporation 

Class  A,  warranto  (expire  12-30-88) 
Elexis  Corporation 
101  par  common 


Evergood  Products  Corp. 

$.01  par  common 
First  Commerce  Bancshares,  Inc.  (Nebraska) 

$1.00  par  common 
First  Federal  Savings  Bank  (Tennessee) 

$1.00  par  common 
Gardenamerica  Corporation 

No  par  common 
Hodgson  Houses,  Inc. 

$.01  par  common 
Hosposable  Products.  Inc. 

Class  A  warranto  (expire  01-07-00) 
HPSC'toc. 

Warrants  (expire  01-15-89) 
Independent  Bankshares,  Inc  (Texas) 

$1.25  par  common 
).P.M.  Industries,  Inc 

Class  A,  no  par  common 
Marine  Petroleum  Trust 

$100  par  unito  of  beneficial  interest 
Mars  Stores,  Inc. 

$.50  par  common 
Medmaster  Systems,  Ina  _ 

$.01  par  common 
Meyers  Paridng  System.  Inc. 

$.10  par  common 
Michaels,  J.,  Inc. 

$100  par  common 
Microbiological  Sciences,  Inc 

$.10  par  common 
Multi-Local  Media  Corporation 

$01  par  common  ^ 

Nahama  ft  Weagant  Energy  Corp. 

No  par  common 
National  Bancshares  Corporation  of  Texas 
$500  par  common 

10%  convertible  subordinated  debentures 
Okl  Republic  Intematioiial  Corporation 
Series  F.  $4.00  par  oonvertil>le 
exchangeable  preferred 
Pyramid  Oil  Company 

No  par  common 
Realamerica  Co. 

$100  par  common 
Redken  Laboratories.  Inc 

$.50  par  common 
Repco  Incorporated 
$100  par  common 
Rockwood  Holding  Company 

$100  par  common 
Southwest  Airlines  Co. 

Warranto  (expire  06-25-00) 
Subiui>an  Bankshares.  Inc 

Class  A,  $.10  par  common 
TJLV.  Minerals  Corporation 

No  par  common 
Taylor,  &  Companies,  Inc 

$.001  par  common 
Tinsley  Laboratories,  Inc. 

No  par  common 
Transducer  Systems,  Inc 

No  par  common 
Triangle  Industries  Inc 
Class  A  $100  par  common 
$1.00  par  cumulative  convertible  junior 
preferred 
Trustcorp,  Inc 
Series  A  $2.90  par  cumulative  convertible 
preferred 
Tucl(er  Holding  Company.  Inc 

$.10  par  common 
U.S.  Shelter  Corporation 

$100  par  common 
Waterford  Glass  Group.  Pic 
American  Depository 
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UMI 


Recelpit  reprmenltnt  M  otdinary  iliiwt 
Xebec 
No  per  common 

Stttcka  Removed  For  Lmling  On  A  National 
SecuriliM  Bxcfianfic  Or  Bcinft  tnvofved  In  An 
Acquisition 

Acuton  Corporulion 

SwOOl  par  common 
Advanced  Genetic  Science*.  Inc. 

t.01  par  common 
Air  Car|e  Equipment  Corp. 

Si  .00  par  common 
Alleco  Inc. 

Sl.OD  par  common 

SV^X  convertible  lubordlnated  debenluret 
Alliance  Imaging  Inc. 

1.01  par  common 
American  Confulting  Corp..  Inc 

S.01  par  common 
BankvermonI  Corporation 

S1.00  par  common 
Beater  PLC 

American  Depository  Recelpit 
Berkshire  Hathaway  ln& 

$5.00  pur  common 
Buehler  International.  Inc 

SOI  par  common 
Cable  TV  Industries 

No  par  common 
Canrad.  Inc. 

S7S  par  common 
Cenlerre  Bancorporation 

$10.00  par  common 
Citiiens  Financial  Group,  inc 

$1.00  par  common 
Cily  Savings  Bank  of  Meriden  (Connecticut) 

$1.00  par  common 
Convergent.  Inc. 

$.01  par  common 
Cullum  Companies.  Inc. 

$1.00  par  common 
Cypress  Semiconductor  Corp. 

SOI  par  common 
Delta  Woodside  Industries.  Inc 

SOI  par  common 
Downey  Designs  International.  Inc. 

SOI  par  common 
East  Weymouth  Savings  Bank 

$1.00  par  common 
Entertainment  Publications.  Inc. 

No  par  common 
Entre  Computer  Centers,  Inc. 

$.01  par  common 
Farmers  Group.  Inc. 

$1.00  par  common 
First  Federal  Savings  A  Loan  Association  of 
Kalamazoo 

SOI  par  common 
First  NH  Banks.  Inc. 

$1.00  par  common 
Golden  Valley  Microwave  Foods.  Inc. 

SOI  par  common 
Gotaas-Larson  Shipping  Corp. 

tiJOD  par  common 
Graphic  Packaging  Coqwration 

$.01  par  common 
Groff  Industries.  Inc 

S40  p«r  common 
Guaranty  National  Corporation 

$1.00  par  common 
Harvard  Industries.  Inc 

SlO  par  common 
HUB  Systems.  Inc. 

SOI  par  common 
Hyponax  Corporation 


•.10  par  < 
Indian  Haad  Banks.  Inc  (New  Hampshirel 

$5.00  par  common 
Interlan.  Inc. 

$1.00  par  common 
Klmmins  Corporation 

%xn  par  common 
London  House.  Inc 

SlO  par  common 
Longview  Fibre  Company 

$7.50  par  common 
Magma  Copper  Company 

Class  B.  SOI  par  common 
Metropolitan  Consolldaled  Industries.  Inc. 

$.10  par  common 
Minslar.  Inc. 

SlO  par  common 
Morgan.  Olmslead.  Kennedy  A  Gardner 
Capital  Corporation 

t.01  par  common 
National  City  Corporation 

S4.00  par  comoion 
Nevada  National  Bancorporation 

$.66%  par  comanon 
OltaailMearch  Inc 

t.10  par  conwnon 
Regis  Corporation 

SOS  par  common 
Resource  Pension  Shares  1 

SOI  par  shares  of  beneficial  interest 
Resource  Pension  Shares  2 

SlO  par  sharea  of  beneficial  inlefesi 
Resources  Pension  Shares  3 

SlO  par  shares  of  beneficial  interest 
Restaurant  Manugcmeni  Services,  Inc. 

SlO  par  common 
Richmond  Hill  Savings  Bank 

$1.00  par  common 
Service  Merchundise  Company,  Inc 

S50  par  common 
Shuwmut  National  Corporation 

SOI  par  common 
Sierra  Capital  Realty  Trust  IV 

No  par  common 
Somerset  Bancorp,  Inc. 

$2.50  par  common 
Southemnet.  Inc. 

tsn  par  common 
Thelford  Corporation 

S25  par  common 
Unibancorp.  Inc. 

S5.00  par  common 
Viking  Freight.  Inc 

No  pur  common 
VM  Software.  Inc 

$.01  par  common 
Vulcan  Packaging  Inc. 

No  par  common 
Wilton  Enterprises,  Inc. 

$.10  par  common 

Additions  To  ThaLM 

S-D  Systems,  Inc. 

No  par  common 
American  Steel  h  Wifa  Corporation 

S20  par  common 
Banc  One  Corporation 

Series  B.  no  par  convertible  preferred 
BHA  Group.  Inc. 

Class  B.  SOI  par  common 
Bird  Incorporated 

S1.S5  cumulative  convertible  preferred 
Bliss  *  Laughlin  lndustri«a,  Inc 

SOI  par  common 
California  State  Bank 

No  par  common 


Carolina  First  Corporation 

$1.00  pur  common 
CenlcnnittI  Savings  Bunk 

S1.00  par  common 
Community  Bancorp.  Inc 

$.01  par  common 
Computer  Components  Corporation 

SOI  par  common 

Warrants  (expire  06-16-01) 
Continental  Savings  of  America  (Califumia) 

$1.11  par  common 
Del  Electronics  Corp. 

SlO  pur  common 
Eastco  Industrial  Safety  Corp. 

$.01  par  common 
F>R.C.  Environmental  h  Energy  Services  Co.. 
Inc 

$.05  pur  common 
F.F.O.  Financial  Group.  Inc 

SlO  par  common 
_ Fidelity  Savings  Association  (Pennsylvania) 

$1.00  par  common 
First  Financial  Caribbean  Corporation 

Si  .00  par  common 
FLS  Holdings.  Inc. 

Series  A.  S.01  par  convertible  prefer-ed 
FMS  Financial  Corporation 

SlO  par  common 
Garnet  Resources  Corporation 

SOI  pur  common 
Genex  Corporation 

$.80  par  convertible  preferred 
Ganus,  Inc 

No  par  common 
CNW  Financial  Corporation 

SOI  par  common 
Henley  Group,  Inc..  The 

$.06  par  common 
Hingham  Institution  for  Savings 

$1.00  par  common 
Homeowners  Group.  Inc. 

SOI  par  common 
Homestyle  Buffet.  Inc. 

$.01  (>ur  common 
Horizon  Gold  Shares.  Inc. 

SOI  par  common 
Imagine  Films  Entertainment,  Inc 

Warrants  (expire  07-3O-S3) 
IMCO  Recycling  Inc. 

SlO  par  common 
Ironstone  Group.  Inc. 

$.01  par  common 
Key  Production  Company.  Inc. 

S2S  par  common 
Klmmins  Environmental  Service  Corp. 

9^.  convertible  subordinated  debentures 
LEP  Group.  Pk. 

Aniericun  Depository  Receipts 
Lindsay  Manufacturing  Company 

$1.00  par  common 
Logic  Devices.  Inc 

No  par  common 
Lyphomed.  Inc 

S^%  converiibie  subordinated  debenlii  ■!< 
Ma  lion  Resources  Corporation 

%Xn  par  common 
Management  Technologies,  inc. 

SOI  pur  common 
Medical  Devices.  Inc. 

$.10  pur  common 
Metcalf  &  Eddy  Companies.  Inc 

SOI  par  common 
Metro  Bancshares.  lac 

SOI  par  conunon 
Midwest  Grain  Products.  Inc. 


No  par  common 
New  England  Bancorp,  Inc. 

$.25  par  common 
Nu-Wesi  Industries.  Inc 
$.01  par  common 
$100  par  convertible  preferred 
Office  Depot.  Inc. 

$.01  par  common 
Ol.  Corporation 

SlO  par  common 
Otisville  Biopharm.  Inc 

Warrants  (expire  05-28-90) 
Ovex  Fertility  Corp. 

SOI  par  common         « 
P  &  F  Industries.  Inc 

SlOXX)  par  convertible  preferred 
Pacific  Agricultural  Holdings,  Inc 

No  par  common 
Pacific  Bancorporation 

$1.88  par  oomnion 
Penlech  International.  Inc. 

$.01  par  common 
Precision  Standard,  Inc 

SOOOl  par  common 
Prima  Energy  Corporation  — 

SOI 5  par  common 
Prime  Bancorp,  Inc. 
$1 .00  pa  r  common 
Provident  Life  »  Accident  insurance 
Company  (rf  America 
Class  A.  SlXJO  par  common 
Quadra  Logic  Technologies,  Inc 

No  par  common 
Rainbow  Technologies.  Inc 

$.001  par  common 
RF  »  P  Corporation 
Non-voting,  dividend  obligations.  $.50  par 
common 
Satellite  Information  Systems  Company 

No  par  comanoB 
Showbiz  Rzza  Time.  Inc. 

$.10  par  common 
Softsel  Computer  I»roduct«.  Inc 

$.01  par  common 
Timberjack  Corporation 

$.01  par  common 
Tompkins,  PLC. 

American  Depository  Receipts 
Total  EnergoW  Coiporation 

No  par  common 
Tyco  Toys,  Inc 

Warrants  (expire  06-07-113) 
VMS  Strate^  Land  Fund  11 

$.01  par  common 
VSB  Bancorp,  Inc. 
$.01  par  common 
Wainwright  Bank  ft  Trust  Company 

$1.00  par  common 
Wellington  Leisure  Products.  Inc 

$.01  par  common 
Williams,  A.  L.  Corporation,  The 

7.25%  convertible  subordinated  debentures 
World-Wide  Technology.  Inc. 

$.01  par  common 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting  by 
its  Staff  Director  of  the  Division  of 
Banking  Supervision  and  Regulation 
pursuant  to  delegated  authority  (12  CFR 
265.2(c)(18)).  lanuary  27. 1989. 
WflUam  W.  Waas. 
Secretary  of  the  Board. 
[FR  Doc.  8S-2007  Fifed  1-27-69: 8:45  amj 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  PARTS  544  and  552 

(NO.8S-1S70) 

Charter  and  Bylaw  Amendments; 
Delegations  of  Auttwrity 

Date:  December  30. 198a 
AGENCY:  Federal  Home  Loan  Bank 
Board. 
ACTION:  Final  rule. 


summary:  As  part  of  a  niunber  of 
pending  and  proposed  rulemaking 
projects  designed  to  streamline  and 
otherwise  improve  various  aspects  of 
the  Board's  applications  process.*  the 
Federal  Home  Loan  Bank  Board 
("Board"),  as  operating  head  of  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC").  is  amending  the 
provisions  of  12  CFR  Parts  544  and  552 
regarding  delegations  of  authority  to 
grant  or  deny  preliminary  approval  of 
charter  amendments  and  to  approve  or 
deny  bylaw  amendments  to  delegate 
authority  to  the  Principal  Supervisory 
Agent  to  (i)  grant  or  deny  preliminary 
approval  <A  charter  amendments 
pursuant  to  12  CFR  544.2(d)  for  mutual 
associations  and  12  CFR  552.4(e)  for 
stock  associations,  and  (ii)  approve  or 
deny  bylaw  amendments  pursuant  to  12 
CFR  544.5(c)  for  mutual  associations  and 
12  CFR  5S2.5(d)  for  stock  associations; 
provided,  that  charter  and  bylaw       _ 


'  See  Application  Processing  Guidelines.  52  FR 
39064  (October 20. 1967)  (setting  forth  the  Boards 
policy  statement  on  applications  processing 
guidelines):  Acquisition  of  Securities  of  Converting 
and  Converted  Inswed  Institutions.  52  FR  42091 
(November  3, 19871  (delegating  authority  to  the 
General  Counsel  or  his  designee  to  approve  routine 
applications  filed  pursuant  to  12  Cm  S63b.3(i)(3)): 
Acquisition  of  Control  of  Insured  Institutions: 
Procedural  Requirements.  52  FR  48519  (Deoemljer 
23. 1987J  (revising  filing  procedures  and  time  frames 
for  public  notification  and  sufficiency 
determinations  for  applications,  notices  and 
rebuttal  filings  Wed  pursuant  to  12  CFR  Part  574): 
Holding  Company  Indebtedness.  52  FR  49381 
(December  31, 1987)  (revising  the  time  frame  for  the 
processing  of  debt  applications  and  delegating 
authority  to  the  Supervisory  Agent  to  approve  or 
deny  most  debt  applications);  Restrictions  on 
Repurchase  of  Stocl(  of  Recently  Converted  Insured 
Institutions.  53  FR  2477  (January  28. 1988) 
(preappttiving  certain  requests  for  waiwcr  of  the 
regulatory  restrictions  on  repurchases  of  stock  tiy 
recently  converted  insured  institutions):  Acquisition 
of  Controt  of  insured  Institutions:  Delegations  of 
Authority  and  Technical  Amendments,  S3  FR  33104 
(expanding  the  authority  of  the  Principal 
Supervisory  Agents  to  approve  and  disapprove 
certain  change  oC  control  notices  and  applications 
under  12  CFR  Part  574.  aod  owlain  other  technical 
amendments  to  streamline  12  CFR  Part  574);  Policy 

Statement  on  Merger^Conversions FR 

(restating  and  clarifying  the  Board's  position  on 
merger-conversion*}:  Prea^proved  Secnrities 

Brokerage  Service  Caf^oatian  Actirittes. FR 

(proposad  pneappraval  of  certain  secaiites 

brokerage  service  corporation  activities). 


amendments  do  not  include  anti- 
takeover provisions  and  do  not  raise  a 
signincant  issue  of  law  or  policy.  Any 
charter  or  bylaw  amendment  not  eligible 
to  be  processed  under  this  delegation  of 
authority  may  be  acted  upon  by  the 
Office  of  General  Counsel. 

In  coimection  with  the  amendments  to 
12  CFR  Part  544  and  552  regarding 
delegations  of  authority,  the  Board  also 
amends  the  relevant  provisions  of  tho8e__ 
Parts  regarding  filing  requirements  and 
procedures  for  charter  and  bylaw 
amendments.  ~-l  . 

EFFECnVE  DATE:  )anuary  30, 1989. 

FOR  FURTHER  mFORMATION  CONTACT 

Kevin  L.  Petrasic.  Staff  Attorney,  (202) 
•  377-6452,  Corporate  and  Securities 
Division,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  Under  12 
CFR  544.2  and  552.4,  and  pursuant  to 
Boaiti  Resolution  No.  86-719, '^  federal 
mutual  and  stock  associations, 
respectively,  are  required  to  obtain 
preliminary  approval  of  charter 
amendments  that  differ  from  the 
preapproved  amendments  listed  in  12 
CFR  544.2(b)  and  552.4(b).  Likewise, 
under  12  CFR  544.5  and  552.5,  and 
pursuant  to  Board  Resoluton  No.  86-719. 
federal  mutual  and  stock  associations, 
respectively,  are  required  to  obtain 
approval  for  bylaw  amendments  that 
are  inconsistent  with  the  provisions  of 
12  CFR  544.5(b)  and  552.6  through  552.6- 
4.  Currently,  to  obtain  such  approvals,  a 
federal  association  is  required  to  file  an 
application  to  amend  its  charter  and/or 
bylaws  with  the  association's 
Supervisory  Agent  Immediately  upon 
filing,  the  Supervisory  Agent  is  required 
to  forward  promptly  a  copy  of  the 
appUcation  to  the  Director  of  the  Office 
of  District  Banks,  who  then  forwards  the 
apfdication  to  the  Office  of  General 
Counsel.  Thereafter,  the  Supervisory 
Agent  is  required  to  make  a 
recommendation  on  the  application,  to 
approve  or  deny  in  whole  or  in  part,  to 
the  Director  of  the  Office  of  District 
Banks.  Upon  receipt  of  the  application, 
the  Office  of  General  Counsel 
determines  whether  the  amendment 
would  be  in  conformity  with  the 
provisions  of  12  CFR  544.2  or  552.4.  if  the 
application  involves  a  charter 
amendment,  or  whether  it  is  not 
inconsistent  with  the  provisions  of  12 
CFR  554.5  or  552.6  through  552.6-4.  if  it 
involves  a  bylaw  amendment  The 
Office  of  General  Counsel  then 
generally  prepares  and  signs  a  letter 


«  ResolutioB  Na  «6-7l9  0«»ly  1*.  18»»-  mpealiaB 
interalio  Resolution  Na  83-206  (April  &  1983). 
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either  approving  or  denying  the 
application  that  Is  then  returned  to  the 
Ofllce  of  District  Banks,  which  also 
executes  the  letter. 

In  order  to  streamline  this  process,  the 
Board  is  adopting  12  CFR  544.2(d). 
544.S(c).  552.4(e)  and  552.5(d)  so  that 
applications  for  approval  of  charter  and 
bylaw  amendments  may  be  granted  or 
denied  by  a  federal  association's 
Principal  Supervisory  Agent,  provided 
that  they  (i)  do  not  have  the  effect  of 
rendering  more  difficult  or  discouraging 
a  merger,  tender  offer,  or  proxy  contest, 
the  assumption  of  control  by  a  holder  of 
a  larger  block  of  the  association's  stock, 
or  the  removal  of  incumbent 
management  (hereinfater.  ''Anti- 
takeover Amendments"),  or  (ii)  do  not 
involve  a  significant  Issue  of  law  or 
policy.  In  addition,  applications  for 
approval  of  charter  or  bylaw 
amendments  that  include  Anti-takeover 
Amendments  or  that  involve  a 
significant  issue  of  law  or  policy  may  be 
acted  upon  by  the  Office  of  General 
Counsel,  which  will  have  delegated 
authority  to  either  approve  or  deny  such 
proposed  amendments.  As  appropriate, 
e.g.,  for  amendments  presenting  policy 
issues  of  potentially  broad  precedential 
effect  the  Office  of  General  Counsel 
«vlU  refer  proposed  amendments  to  the 
Board  for  a  determination. 

If  an  appUcant  believes  its  application 
is  eligible  to  be  processed  under 
delegated  authority  by  the  Principal 
Supervisory  Agent  pursuant  to  either  of 
these  provisions,  the  applicant  should 
submit  to  the  Principal  Supervisory 
Agent,  together  with  the  proposed 
amendments,  a  brief  dasalption  of  the 
proposed  charter  and/or  bylaw 
amendments  including  a  statement 
indicating  that  the  amendment  does  not 
include  any  Anti-takeover  Amendments 
and  does  not  involve  a  significant  issue 
of  law  or  policv.  Such  statement  should 
be  cleariy  marked  "Statement  Regarding 
Eligibility  for  Processing  Under 
Delegated  Authority."  Although  failure 
to  provide  such  a  statement  wiU  not 
cause  the  appUcation  to  be  deemed 
deficient  it  may  cause  delay  in 
processing  the  application  until  a 
determination  is  made  by  the 
Supervisory  Agent  as  to  whether  the 
appUcation  may  be  processed  under 
delegated  authority.  In  addition,  filing 
an  apphcation  with  the  suggested 
statement  will  remove  the  necessity  of 
concurrently  filing  the  application  with 
the  Office  of  General  Counsel.  However. 
if  the  Supervisory  Agent  determines  that 
the  application  includes  an  Anti- 
takeover Amendment  or  involves  a 
significant  issue  of  law  or  policy, 
contrary  to  an  applicant's  statement  of 


delegated  authority,  then  the  application 
will  be  Immediately  forwarded  to  the 
Office  of  General  Counsel  to  avoid 
further  delays  in  processing.  Failure  to 
file  property  with  the  Office  of  General 
Counsel  at  the  outset  will  cause  the 
applicable  time  frames  for  review  not  to 
commence  until  the  application  is 
received  from  the  District  Bank.  Thus, 
an  applicant  that  is  uncertain  as  to 
whether  a  charter  or  bylaw  amendment 
may  include  an  Anti-takeover 
Amendment  or  involve  a  significant 
issue  of  law  or  policy  is  strongly 
encouraged  to  contact  either  its 
Supervisory  Agent  or  the  Office  of 
General  Counsel  for  guidance  on  the 
issue  prior  to  filing  an  application  so  as 
to  avoid  unnecessary  delays  in 
processing  the  application. 

As  a  general  matter.  Anti-takeover 
Amendments  that  will  cause  an 
application  for  approval  not  to  be 
processed  under  delegated  authority 
include  but  are  not  limited  to  (i) 
establishing  supermajority  approval 
requirements  for  specified  corporate 
transactions,  (ii)  establishing  a 
supermajority  vote  to cancelan existing 
or  proposed  supermafority  provision, 
(iii)  establishing  a  supermajority  vote  to 
amend  an  association's  charter,  (iv) 
reducing  an  existing  or  propoaed 
supermajority  vote  requirement  if  a 
transaction  involves  a  related  party  to 
the  association,  e^..  an  insider  or  5 
percent  or  more  shareholder,  (v)  issuing 
poison  pill  preferred  stock  or 
establishing  shareholders'  rights  plans. 
/.«..  the  creation  of  a  class  of  stock  or 
the  issuance  of  options  to  management 
that  will  serve  to  discourage  prospective 
acquiror's  of  the  association's  stock,  (vi) 
establishing  employee  benefit  stock 
ownership,  or  stock  option  plans  that 
provide  a  means  to  defend  against  a 
takeover  attempt  (vii)  provisions  that 
unreasonably  restrict  the  ability  of  the 
shareholders  to  remove  the  current 
board  of  directors  or  that  unreasonably 
restrict  the  ability  of  the  shareholders  to 
call  a  special  meeting,  (viii)  establishing 
a  supermajority  vote  requirement  or 
requiring  the  consent  of  management 
for  a  large  shareholder  to  vote  those 
shares  that  it  owns  that  exceed  a 
designated  percentage  of  the 
outstanding  stock  of  the  association,  (ix) 
establishing  fair  price  provisions  for  an 
association's  stock  that  would  make  it 
more  expensive  for  a  prospective 
acquiror  of  an  association's  stock  to 
purchase  a  controlling  interest  of  the 
association  without  the  cooperation  of 
current  management  (x)  limiting  the 
shareholders'  ability  to  nominate 
directors  and  to  introduce  new  business 
proposals  at  a  shareholders'  meeting. 


and  (xi)  requiring  a  supermajority 
shareholder  vote  to  remove  a  director. 

In  addition,  a  charter  or  bylaw 
amendment  will  be  considered  to 
involve  a  significant  issue  of  law  or 
policy  if  it  contains  unique,  novel, 
complex,  or  nationally  precedential 
issues  of  law  or  policy.  Examples  in  this 
area  include  provisions  attempting  to 
limit  the  liability  of  directors  for 
breaches  of  certain  types  of  fiduciary 
duties,  and  officer  and  director 
indemnification  provisions  that  do  not 
conform  to  the  requirements  of  12  CFR 
645.121. 

The  standard  of  review  for 
applications  for  approval  of  charter  and 
bylaw  amendments  is  not  changed  as  a 
result  of  these  amendments.  All  routine 
charter  amendments  filed  with  the 
Supervisory  Agent  may  be  granted 
preliminary  approval  so  long  as  such 
amendments  do  not  differ  in  any 
material  respect  from  the  charter 
amendments  granted  preliminary 
approval  under  12  CFR  552.4(b)  or  other 
law  or  regulation,  including  the 
indemnification  provisions  of  12  CFR 
545.121.  In  addition,  all  routine  bylaw 
amendments  that  are  not  materially 
inconsistent  with  the  provisions  of  12 
CFR  552.6  through  552.6-4  may  be 
approved  by  the  Principal  Supervisory 
Agent  Thus,  for  example,  an  applicant 
filing  an  application  to  adopt  an 
Indemnification  provision  in  its  charter 
or  bylaws  may  bie  eligible  to  receive 
approval  for  the  application  from  the 
Principal  Supervisory  Agent,  provided, 
that  such  provision  does  not  differ 
materially  from  the  requirements  of  12 
CFR  545.121.* 

The  amendments  to  12  CFR  Parts  544 
and  552  also  include  an  appeal 
procedure  that  an  applicant  may  utilize 
if  it  feels  that  the  Principal  Supervisory 
Agent  has  erroneously  denied  its 
application.  In  this  regard,  if  an  '  '  -. 

application  delegated  to  the  Principal 
Supervisory  Agent  is  denied,  the 
applicant  may,  «vithin  30  days  after 
notification  of  the  Principal  Supervisory 
Agent's  decision,  file  a  request  for 
review  with  the  Office  of  General 
Counsel.  Upon  receipt  of  such  a  request. 


•Thii  parttctilar  provition  it  referenced  due  to  th« 
fact  thai  In  the  pad  there  hat  been  contiderable 
confutton  among  applicantt  at  lo  what  type  of 
wording  It  acceptable  for  an  indemnirication 
charter  or  bylaw  amendment.  In  Ihit  regard, 
although  the  precite  language  of  12  CFR  54S.121 
need  not  be  adopted  for  a  charter  or  bylaw 
amendment  lo  be  approved  by  the  Principal 
Suparvitory  Agent,  any  tuch  amendment  thould  not 
txcaed  the  limitaliont  tel  forth  in  12  CFR  545.121. 
with  the  exception  Ihal  ofTicer*.  director*  and 
employeei  of  wholly-owned  tubtidiariet  alao  may 
be  included  wilhin  the  tcope  of  perraittibic 
Indemniricaliun. 


which  should  include  a  copy  of  the 
application  and  indicate  the  specific 
reasons  why  the  Princ^  Supervisory 
Agent's  denial  is  con*«»ded  to  be 
erroneous,  4e  Office  of  General  Couasd 
will  have  60  days  to  review  the 
applicatioa  to  detemine  whether  to 
approve  or  deny  the  amendment  If  the 
Office  of  General  Counsel  does  not  deny 
the  appeal  within  such  60  day  period, 
then  the  appeal  request  and  the 
amendment  shall  be  deemed  to  be 
automatically  approved. 

Finally,  in  connection  with  the 
aforementioiied  amendmenU  to  12  CFR 
Parts  544  and  552.  the  Board  is  adopting 
12  CFR  554.2(e).  552.4(f)  and  552.5(e) 
regarding  the  filing  requirements  for 
applications  for  approval  of  charter  and 
bylaw  amendments. 

The  foKgoing  changes  are  effective 
January  3a  1986  and  are  applicable  to 
applicatiaiis  filed  after  such  date. 

Because  diis  change  is 
nonsubstantive,  die  Board  finds  that 
observance  of  the  notice  and  comment 
period  pursuant  lo  5  U5.C  553(b)  and  12 
CFR  508.11  and  tt»e  30<iay  delay  of 
effective  date  pursuant  to  5  U.S.C  553(d) 
and  12  CFR  508.14  is  unnecessary  and 
contrary  to  d»e  public  interest 
List  of  Subjects  In  IZ  CFR  Parts  544  and 
552 

Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations,  Securities. 

Accordingly,  the  Board  hereby 
amends  Parts  544  and  552,  Subchapter  C 
Chapter  V.  ride  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 
.        .        •        «        * 

SUBCHAPTER  C-fE06RAL  SAVINGS  AND 
LOAMIHSORAIICC  COBPORATIOII 

PART  544-CHARTER  AND  BYLAWS 

1.  The  auttiority  citation  for  Part  544 

continues  to  read  as  follows: 

Aatboilty:  Sec.  S,  48  SUL  132.  as  amended 
fl2  US  C.  1464);  sees.  402,  403.  407.  48  Stat. 
1256, 1280.  as  aiaended  (12  U.S.C.  1725. 1726. 
1730).  Reors.  Plan  No.  3  of  1947;  12  FR  4981.  3 
CFR.  1943-1946  Comp..  p.  WTl. 

2.  Amend  %  544.2  by  adding  paragraph 
(d)  to  read  as  follows: 


§544.2 

.         •         •         * 

(d)  Dehgadoiu  ef  authority.— (1) 
Actions  by  the  Principal  Supervisory 
Agent.  The  Principal  Supervisory  Agent 
is  authorized  to  grant  or  deny 
preliminary  approval  in  whole  or  in 
part  of  any  application  for  a  diarter 
amendment  fiied  under  this  section: 


Provided,  diat  the  following  conditions 
are  met: 

(i)  The  application  does  not  mcluoe 
proposals  d>at  would  render  more 
difficult  or  discourage  a  merger,  tender 
offer,  or  proxy  contest  the  assumption 
of  control  by  a  holder  of  a  large  block  of 
the  association's  stock,  or  the  removal 
of  incumbent  management  and 

(ii)  TTie  application  does  not  involve  a 
significant  issue  of  law  or  policy. 

(2)  Appeal.  Denial  of  an  application 
by  a  Principal  Supervisory  Agent 
pursuant  to  paragraph  (d)(1)  of  this 
section  may  be  appealed  to  the 
Corporation  under  the  following 
procedures:  Within  30  days  after 
notification  of  the  Principal  Supervisory 
Agent's  decision  as  provided  herein,  the 
applicant  must  file  a  request  for  review 
with  the  Office  of  General  Counsel 
addressed  to  the  Corporate  and 
Securities  Division.  Office  of  General 
Counsel  1700  G  Street.  NW.. 
Washington,  DC  20552.  with  a  copy  of 
such  request  to  the  appropriate  Principal 
Supervisory  Agent  The  appeal  request 
shoold  inchide  the  application  for 
charter  amendment  as  originally  filed 
with  the  Supervisory  Agent  a  copy  of 
the  Principal  Supervisoiy  Agent's  letter 
denying  preliminary  approval  of  the 
application,  and  should  indicate  the 
specific  reasons  why  the  Principal 
Supervisory  Agent's  denial  is  contended 
to  be  erroneous.  Failure  to  file  an  appeal 
within  the  time  permitted  under  this 
section  will  constitute  a  waiver  of  any 
objection  to  the  Principal  Snpervisory 
Agent's  determination.  Upon  proper 
filing  of  an  appeal  request  including  a 
complete  application,  as  determined  by 
the  Office  of  General  Counsel,  die  Office 
of  General  Counsel  shall  have  60 
calendar  days  to  determine  whether  to 
approve  or  deny  the  appeal.  If  the  Office 
of  General  Counsel  does  not  approve  or 
deny  the  appeal  request  within  the  80- 
day  period,  the  appeal  request  shall  be 
deemed  to  be  automatically  approved 
following  the  OOth  day  after  the  appeal 
was  property  filed. 

(3)  Actions  by  the  Genera!  Counsel. 
The  General  Counsel,  or  designee,  is 
authorized  to  take  the  following  actions: 
(i)  Grant  w  deny,  in  whole  or  in  part 
preBminary  approval  of  any  application 
for  a  charter  amendment  filed  under  this 
section;  and 

(ii)  Approve  or  deny  a  request  for 
appeal  filed  pursuant  to  paragraph  (d)(2) 
of  this  section. 

3.  Further  amend  f  544.2  by  addmg 
para^aph  (e)  to  read  as  follows: 

§544.1    Charter  amendments. 
.        .        •        *        * 

(e)  FiliiV  requirements.  Aw»l>cation 
for  preliminary  apiHovai  of  any 


amendment  to  the  charter  of  a  federal 
mutual  association  (other  than 
amendments  for  which  preliminary 
approval  is  granted  pursuant  to 
paragraph  (b)  of  this  section)  that  is 
eligible  to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (d)  of 
this  section,  shall  be  made  by  filing  the 
original  and  one  copy  of  the  proposed 
amendment  along  with  a  statement 
regarding  digibdity  for  processing  under 
delegated  authority,  with  the 
Supervisory  Agent  at  the  Federal  Home 
Loan  Bank  of  which  die  institution  is  a 
member.  Suck  statement  should  consist 
of  a  brief  description  of  die  proposed 
amendment  and  a  statement  diat  such 
amendment  does  not 

(i)  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest 
the  assumption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock, 
or  the  removal  of  incumbent 
management  or 

(ii)  involve  a  significant  issue  of  law 
or  policy. 

If  a  proposed  amendment  is  not  eligible 
to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (d)  of 
this  section,  then  the  original  and  one 
copy  of  the  proposed  amendment  should 
be  filed  with  the  Corporate  and 
Securities  Division.  Office  of  General 
Counsel,  1700  G  Street  NW.. 
Washington.  DC  20552,  with  a  copy  to 
the  Supervisory  Agent 

4.  Amend  t  544.5  by  adding  paragraph 
(c)  to  read  as  follows: 


§544.5 


(c)  DelegatioiK  of  authority.— (1) 
Actions  by  the  Principal  Supervisory 
Agent  The  Principal  Supervisory  Agent 
is  authorized  to  approve  or  deny,  in 
whole  or  in  part  any  application  for  a 
bylaw  amendment  filed  under  diis 
section:  Provided,  that  the  following 
conditions  are  met 

(i)  The  appUcation  does  not  include 
proposals  that  would  render  more 
difficult  or  discourage  a  merger,  tender 
offer  or  proxy  contest  the  assumption  of 
control  by  a  holder  of  a  large  block  of 
the  association's  stock,  or  the  removal 
of  incumbent  management  and 

(ii)  The  appUcation  does  not  involve  a 
significant  issue  of  law  or  poUcy. 

(2)  Appeal  Denial  of  an  appUcation 
by  a  Principal  Supervisory  Agent 
pursuant  to  paragraph  (c)(1)  of  this 
section  may  be  appealed  to  the 
Corporation  under  the  following 
procedures:  Within  30  days  after 
notification  of  Uie  Principal  Supervisory 
Agent's  decision  as  provided  herein,  the 
appUcant  must  file  a  request  for  review 
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with  the  Office  of  General  Counsel, 
{iddressed  to  the  Corporate  and 
r>ecurilies  Division.  Office  of  General 
Counsel.  1700  G  Street.  NW.. 
Washington.  DC  20682.  with  a  copy  of 
ruch  request  to  the  appropriate  Principal 
Supervisory  Agent.  The  appeal  reauett 
Hhould  include  the  application  for  oylaw 
HHiendment  as  originally  filed  with  the 
Supervisory  Agent,  a  copy  of  the 
Principal  Supervisory  Agent's  letter 
denying  approval  of  the  application,  and 
a  statement  of  the  specific  reasons  why 
the  Principal  Supervisory  Agent's  denial 
Is  contended  to  be  erroneous.  Failure  to 
file  an  appeal  within  the  time  permitted 
under  this  section  will  constitute  a 
waiver  of  any  objection  to  the  Principal 
Supervisory  Agent's  determination. 
Upon  proper  filing  of  an  appeal  request, 
including  a  complete  application,  as 
determined  by  the  Office  of  General 
Counsel,  the  Office  of  General  Counsel 
shall  have  00  calendar  days  to 
determine  whether  to  approve  or  deny 
the  appeal.  If  the  Office  of  General 
Counsel  does  not  approve  or  deny  the 
appeal  request  within  the  00  day  period, 
then  the  appeal  request  shall  be  deemed 
to  be  automatically  approved  following 
the  00th  day  after  the  appeal  was 
properly  filed. 

(3)  AcUonM  by  the  General  Couiuel 
The  General  Counael.  or  designee,  is 
authorised  to  take  the  following  actions: 

(i)  Approve  or  deny,  in  whole  or  in 
part,  any  application  for  a  bylaw 
amendment  filed  under  this  section;  and 

(ii)  Approve  or  deny  a  request  for 
appeal  flled  pursuant  to  paragraph  (c)(2) 
of  this  Motion. 

5.  Further  amend  |  S44.8  by  adding 
paragraph  (d)  to  read  at  foUowa: 

IS44J 


(d)  Filing  requirements.  Application 
for  preliminary  approval  of  any 
amendment  to  the  byla«vs  of  a  federal 
mutual  association  that  ia  Inconsistent 
with  paragraph  (b)  of  this  section  and 
that  is  eligible  to  be  processed  under 
delegated  authority  pursuant  to 
paragraph  (c)  of  this  section  shall  be 
made  by  niing  the  original  and  one  copy 
of  the  proposed  amendment,  along  with 
a  statement  regarding  eligibility  for 
processing  under  delegated  autiiority. 
with  the  Supervisory  Agent  at  the 
Federal  Home  Loan  Bank  of  which  the 
institution  is  a  member.  Such  statement 
should  consist  of  a  brief  description  of 
the  proposed  amendment  and  a 
statement  that  such  amendment  does 
not: 

(i)  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest, 
the  assumption  of  control  by  a  holder  of 


a  large  block  of  the  association's  stock, 
or  the  removal  of  incumbent 
management,  or 

(ii)  Involve  a  significant  issue  of  law 
or  policy. 

If  a  proposed  amendment  is  not  eligible 
to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (c)  of 
this  section,  then  the  original  and  one 
copy  of  the  proposed  amendment  should 
be  filed  with  the  Corporate  and 
Securities  Division.  Office  of  General 
Counsel,  1700  G  Street,  NW., 
Washington,  DC  20652,  with  a  copy  to 
the  Supervisory  Agent 

FART  Sea-MCORPORATION, 
OfMANOATION.  AND  OONVCRSION 
OF  PEOEflAL  STOCK  AtSOCUTlONS 

1.  Tha  authority  citation  for  Part  662 
continues  to  read  as  follows: 

AutiKwUr  Sw:.  SA.  47  Stat.  727.  as  added 
by  Mc.  1.  M  Stat.  2Sa.  at  anMnded  (12  U.S.C 
142S<a)):  sac  SE  47  Slat.  727.  ••  added  by 
aec  4,  ao  Stal.  S24.  as  amended  (12  UJS.C. 
142Sb);  sacs.  2.  S.  48  Sut  128, 132,  as 
amended  (12  U.S.C  1482. 1484);  sees.  401-403. 
406^407. 48  SUit  1288-1257,  UflO-Uaa  as 
amended  (12  U.8.C  1734-1728. 1728-1730); 
sec  408. 82  SlaL  5.  as  amended  (12  U.8.C 
1730a):  Reotg.  Plan  Na  3  of  1947, 12  PR  4061. 
3  CFR.  194»-1948  Coop.,  p.  1071. 

2.  Amend  1 562.4  by  adding  paragraph 
(e)  to  read  aa  follows: 

|ISt4   ClMrlsr  MMndmanta. 
•        •        •        •        • 

(e)  Dehgatione  of  authority— {I) 
Actions  by  the  Principal  Supervisory 
Agent  The  Principal  Supervisory  Agent 
is  authorized  to  grant  or  deny 
preliminary  spproval.  in  whole  or  in 
part  of  any  application  for  a  charter 
amendment  filed  under  this  section: 
Provided,  that  the  following  conditions 
are  met: 

(i)  The  application  does  not  include 
proposals  that  would  render  more 
difficult  or  discourage  a  merger,  tender 
offer,  or  proxy  contest  the  assumption 
of  control  by  a  holder  of  a  large  block  of 
the  associatlon't  stock,  or  the  removal 
of  incumbent  management:  and 

(ii)  Tha  appUcation  does  not  involve  a 
signiflcant  issue  of  law  or  policy. 

(2)  Appeal.  Denial  of  an  application 
by  a  Principal  Supervisory  Agent 
pursuant  to  paragraph  (e)(1)  of  this 
section  may  be  appealed  to  th« 
Corporation  under  the  following 
procedures:  Within  30  days  after 
notification  of  the  Principal  Supervisory 
Agent's  decision  ss  provided  herein,  the 
applicant  must  file  a  request  for  review 
with  the  Offices  of  General  Counsel 
sddressed  to  the  Corporate  and 
Securities  Division,  Office  of  General 
Counsel,  1700  G  Straet.  NW.. 


Washington,  DC  20552.  with  a  copy  of 
such  request  to  the  appropriate  Principal 
Supervisory  Agency.  The  appeal  request 
should  include  the  application  for 
charter  amendment  as  originally  filed 
with  the  Supervisory  Agent  a  copy  of 
the  Principal  Supervisory  Agent's  letter 
denying  preliminary  approval  of  the 
application,  and  a  statement  of  the 
speciHc  reasons  why  the  Principal 
Supervisory  Agent's  denial  is  contended 
to  be  erroneous.  Failure  to  file  an  appeal 
within  the  time  permitted  under  this 
section  will  constitute  a  waiver  of  any 
objection  to  the  Principal  Supervisory 
Agent's  determination.  Upon  proper 
filing  of  an  appeal  request  including  a 
complete  application,  as  determined  by 
the  Office  of  General  Counsel,  the  Office 
of  General  Counsel  shall  have  00 
calendar  days  to  determine  whether  to 
approve  or  deny  the  appeal.  If  the  Office 
of  General  Counsel  does  not  approve  or 
deny  the  appeal  request  within  the  60- 
day  period,  then  the  appeal  request 
shall  be  deemed  to  be  automatically 
approved  following  the  OOth  day  after 
the  appeal  was  properly  filed. 

(3)  Actions  by  the  General  Counsel. 
The  General  Counsel,  or  designee,  is 
authorised  to  take  the  following  actions: 

(i)  Grant  or  deny,  in  whole  or  in  part 
preliminary  approval  of  any  application 
for  a  charter  amendment  filed  under  this 
section;  and 

(ii)  Approve  or  deny  a  request  for 
appeal  filed  pursuant  to  paragraph  (eK2) 
of  this  section. 

3.  Further  amend  i  552.4  by  adding 
paragraph  (()  to  read  as  follows; 

•        •        •       •        • 

(f)  Filing  requirements.  Application 
for  preliminary  approval  of  any 
amendment  to  the  charter  of  a  federal 
stock  association  (other  than 
amendments  for  which  preliminary 
approval  ia  granted  pursuant  to 
paragraph  (b)  of  this  section)  that  is 
eligible  to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (e)  of 
this  section  shall  be  made  by  filing  the 
original  and  one  copy  of  the  proposed 
amendment,  along  with  a  statement 
regarding  eligibility  for  processing  under 
delegated  authority,  with  the 
Supervisory  Agent  at  the  Federal  Home 
Loan  Bank  of  which  the  institution  is  a 
member.  Such  statement  should  consist 
of  a  brief  description  of  the  proposed 
amendment  and  a  statement  that  such 
amendment  does  not 

(i)  Render  more  difficult  or  discourage 
■  merger,  tender  offer,  or  proxy  contest, 
the  assumption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock. 


or  the  removal  of  incumbent 
management  or 

(ii)  Involve  a  significant  issue  of  law 
or  policy. 

if  a  proposed  amendment  is  not  eligible 
to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (e)  of 
this  section,  then  the  original  and  one 
copy  of  the  proposed  amendment  should 
be  filed  with  the  Corporate  and 
Securities  Division,  Office  of  General 
Counsel,  1700  G  Street  NW., 
Washington,  DC  20552,  with  a  copy  to 
the  Supervisory  Agent  _ 

4.  Amend  S  552.5  by  adding  paragraph 
(d)  to  read  as  follows: 

S  552.5   Bylaws. 

.        .        »        *        • 

(d)  Delegations  of  authority— {1) 
Actions  by  the  Principal  Supervisory 
Agent.  The  Principal  Supervisory 
Agent  is  authorized  to  approve  or  deny, 
in  whole  or  part  any  application  for  a 
bylaw  amendment  filed  under  this 
section:  Provided,  that  the  following 
conditions  are  met: 

(i)  The  application  does  not  include 
proposals  tiiat  would  render  more 
difficult  or  discourage  a  merger,  tender 
offer,  or  proxy  contest,  the  assumption 
of  contit)l  by  a  holder  of  a  large  block  of 
the  association's  stock,  or  the  removal 
of  incumbent  management  and 

(ii)  The  application  does  not  involve  a 
significant  issue  of  law  or  policy. 

(2)  Appeal.  Denial  of  an  application 
by  a  Principal  Supervisory  Agent 
pursuant  to  paragraph  (d)(1)  of  this 
section  may  be  appealed  to  the 
Corporation  under  the  following 
procedures:  Within  30  days  after 
notification  of  the  Principal  Supervisory 
Agent's  decision  as  provided  herein,  the 
applicant  must  file  a  request  for  review 
with  the  Office  of  General  Counsel, 
addressed  to  Uie  Corporate  and 
Securities  Division,  Office  of  the 
General  Counsel,  1700  G  Street  NW.. 
Washington,  DC  20552,  with  a  copy  of 
such  request  to  the  appropriate  Principal 
Supervisory  Agent.  The  appeal  request 
should  include  tiie  application  for  bylaw 
amendment  as  originally  filed  with  the 
Supervisory  Agent  a  copy  of  the 
Principal  Supervisory  Agent's  letter 
denying  approval  of  the  application,  and 
a  statement  of  the  specific  reasons  why 
the  Principal  Supervisory  Agent's  denial 
is  contended  to  be  erroneous.  Failure  to 
file  an  appeal  within  the  time  permitted 
under  this  section  will  constitute  a 
waiver  of  any  objection  to  the  Principal 
Supervisory  Agent's  determination. 
Upon  proper  filing  of  an  appeal  request, 
including  a  complete  application,  as 
determined  by  the  Office  of  General 
Counsel,  the  Office  of  General  Counsel 
shall  have  60  calendar  days  to 


determine  whether  to  approve  or  deny 
the  appeal.  If  the  Office  of  General 
Counsel  does  not  approve  or  deny  the 
appeal  request  within  the  60-day  period, 
then  the  appeal  request  shall  be  deemed 
to  be  automatically  approved  following 
the  60th  day  after  the  appeal  was         ^ 
properly  filed. 

(3)  Actions  by  the  General  Counsel. 
The  General  Counsel,  or  designee,  is 
authorized  to  take  the  following  actions: 

(i)  Approve  or  deny,  in  whole  or  in 
part,  any  application  for  a  bylaw 
amendment  filed  under  this  section;  and 

(ii)  Approve  or  deny  a  request  for 
appeal  filed  pursuant  to  paragraph  (d)(2) 
of  this  section. 

5.  Further  amend  §  552.5  by  adding 
paragraph  (e)  to  read  as  follows: 

§552.5    Bylaws. 

•        •        •        *        • 

(e)  Filing  requirements.  Application 
for  preliminary  approval  of  any 
amendment  to  the  bylaws  of  a  federal 
stock  association  that  is  inconsistent 
with  S§  552.6  through  552.6-4  and  that  is 
eligible  to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (d)  of 
this  section,  shall  be  made  by  filing  the 
original  and  one  copy  of  the  proposed 
amendment,  along  with  a  statement 
regarding  eligibility  for  processing  under 
delegated  authority,  with  the 
Supervisory  Agent  at  the  Federal  Home 
Loan  Bank  of  which  the  institution  is  a 
member.  Such  statement  should  consist 
of  a  brief  description  of  the  proposed 
amendment  and  a  statement  that  such 
amendment  does  not: 

(i)  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest 
the  assumption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock, 
or  the  removal  of  incumbent 
management  or 

(ii)  Involve  a  significant  issue  of  law 
or  policy. 

If  a  proposed  amendment  is  not  eligible 
to  be  processed  under  delegated 
authority  pursuant  to  paragraph  (d)  of 
this  section,  then  the  original  and  one 
copy  of  the  proposed  amendment  should 
be  filed  with  the  Corporate  and 
Securities  Division,  Office  of  General 
Counsel,  1700  G  Street  NW.. 
Washington.  DC  20552,  with  a  copy  to 
the  Supervisory  Agent. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzooi. 
Assistant  Secretary. 
[FR  Doc.  89-1922  Filed  1-27-89: 8:45  am) 
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12  CFR  Part  563 

(No.  89-101 

Criminal  Referrals;  Money  Laundering 
Crimes 

Date:  January  11. 1989. 

AOENCV:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  rule:  miscellaneous 

conforming  and  technical  amendments. 


SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSliC").  is  amending  its 
regulations  in  order  to  correct 
typographical  and  other  technical  errors 
and  to  promote  consistent  use  of 
phrases  throughout  the  regulations. 

EFFECTIVE  DATE:  January  30. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Downing,  Assistant  Director,  Office 
of  Enforcement,  (202)  653-2604.  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATKNt:  On 
March  29, 1988,  the  Board  adopted  final 
amendments  to  its  Criminal  Referral 
regulation  (12  CFR  563.18(d))  to  revise 
its  description  of  bank  bribery,  add  a 
requirement  to  report  money  laundering 
related  crimes,  modify  the  regulation  to 
ease  the  filing  requirement  when  no 
suspect  can  be  identified,  and  eliminate 
overlap  between  the  criminal  referral 
requirement  and  the  Board's  regulation 
requiring  that  records  be  kept  of  certain 
external  crimes.  53  FR  11242  (April  6, 
1988).  in  order  to  achieve  consistency 
throughout  and  to  clarify  the  regulation, 
the  Board  is  now  amending  12  CFR 
563.18{d)(l)(ii).  by  substituting  the  term 
"known  factual  basis"  for  "substantial 
factual  basis."  In  addition,  the  Board  is 
correcting  typographical  errors  in  12 
CFR  563.18  (d)(2)(i)  and  (d)(4). 

Pursuant  to  12  CFR  508.11  and  508.14, 
the  Board  finds  that,  because  of  the 
minor,  technical  nature  of  these 
corrective  amendments,  notice  and 
public  procedure  are  unnecessary,  as  is 
the  30-day  delay  of  the  effective  date. 

Ust  of  Subjects  in  12  CFR  Part  563 

Bank  deposit  insurance.  Currency, 
investments.  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

Accordingly,  the  Board  hereby 
ameiids  Part  563,  Subchapter  D,  Chapter 
V,  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 


BEST  COPY  AVAILABLE 


/  Vttl.  51  Ng  IS  /  Monday.  January  ag  tOtH  j  Rates  and  RagulationB 


Fadaral  Regtotet  /  Vol.  54.  No.  18  /  Monday.  January  30.  1969  /  Rules  and  Regulations  4263 


•UaCNArrm  O-fDDCRALtA' 
PART  8M— OPERATIONS 


1.  Th«  authority  citation  for  Part  aS3 
continuaa  to  read  as  follows: 

AuUwrity:  Sw.  1.  47  Stm.  72ft.  as  amendMi 
(12  U&C.  1421  «l  M«.|:  MC  SA.  47  StaL  727. 
•■  added  by  tK.  1.  S4  Slat.  2Sa,  as  amawdad 
(12  U.S.C  142Sa):  sac.  SE  47  SUI.  727.  as 
addad  t>y  sec  4.  SO  Stat.  824.  as  amendad  (12 
U.S.C  1426bh  sac.  17,  47  Slat  736.  as 
amendad  (12  U.&C.  1437):  s«c.  2.  4a  Slat.  12& 
as aiMndad  (12  USC  1402):  sec.  1 48 Slat. 
13Z  as  siMndad  (12  U  S.C.  1464):  sacs.  401- 
407.  4*  flial.  12S6-ia8a  aa  amandad  (12  U.8.C 
1724-1730):  SK.  40a.  82  Slat  S  as  amendad 
(12  U.&C  1790b):  sec  1204. 101  SUt.  0B2  (12 
U.S.C  ane):  Reorf.  PUn  No.  3  of  1947. 12  FR 
4(181.  3  CFR  1943-1948  CoM|k.  p.  1071. 

I  Ml. It   lAwanrtsdl 

2.  Amand  |  563.18  by  revising 
parafraphs  (dNiNH).  (dXlMD  and  (dN4) 
to  read  as  follows: 

•  •        •        •        • 

(d)  RepoiU  of  crimes,  suspected 
crimes,  and  unexpJained  tosses. 

(ii)  If  tbosa  acts  Involve  actual  or 
Hntidpated  losses  of  more  than  tl.QOO 
and  the  institution  has  a  known  factual 
basis  for  identifying  a  suspect  or  group 
of  suspects: 

•  •        •        •        • 

{!)  Pilii^  of  reports.  "  *  * 

(i)  Baibeialeinant.  employee  larceny, 
check-kiting  operation,  hnud.  attempted 
fraud,  unexplained  loss,  or  other  known 
or  suspected  misapplication  of  funds  or 
other  things  of  value  belonging  to  an 
insured  institution  or  entrusted  to  its 
care: 

•  •        •        •        • 

(4)  NoUfioatkMi  of  the  Board  of 
Directors.  The  chief  executive  officer  of 
the  insured  institution  or  his  designee 
shall  notify  the  board  of  directors 
concerning  any  report  filed  pursuant  to 
purujtraph  (d)(2)  of  this  section  by  the 
institution  or  a  service  corporation  in 
which  it  has  an  ownership  interest  not 
later  than  its  next  regularly  scheduled 
meeting  following  the  filing  of  the  report. 
If  the  chief  executive  officer  is  suspected 
of  being  invoh^ed  in  the  violation,  the 
next  ranking  officer  shall  notify  the 
institution's  Board. 

•  •        •        •        • 

By  lite  Federal  Home  l^oan  Bank  Board. 
HAa  r.  CUaaoni 
AMMiMta/il  Secretary . 
jFR  Doc  a»-1023  Filed  1-27-80C  8:45  am| 
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TufMno  DIvWon, 
Cofpt, 


i7;-cao. 


:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


r.  This  action  published  in  die 
Fadaral  Rsgislat  and  makes  effective  as 
to  all  persons  an  amendment  adoptii^  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  by 
individual  priority  letter  as  to  all  known 
U.S.  owners  and  operators  of  certain 
Allison  Model  250-B17.  -Cza  -C20R. 
and  -C30  series  engines,  incorporating 
Bendix  gas  producer  fuel  controls  listed 
in  the  attached  appendix,  installed  in 
aircraft  certificated  in  any  category. 
This  AD  requires  that  the  affected 
Bendix  gas  producer  fuel  controls  bsted 
by  part  number  and  serial  number  in  the 
attached  appendix  be  removed  from 
service  within  the  next  ten  (10) 
operating  hours  after  the  effective  date 
of  this  AD,  unless  already  sccomplished. 
This  AD  is  needed  to  prevent  possible 
engine  over-temperature  condition,  loss 
of  throttle  response,  or  unscheduled 
power  increese. 

OATn:  Effective  March  1.  isas,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  8S-17-01. 
Issued  August  15,  IMS.  which  contained 
this  amendment. 

Compliance— Within  die  next  ten  (10) 
operating  hours  after  the  effective  dale 
of  this  AD. 

Incorporation  by  Reference- 
Approved  by  the  Director  of  die  Federal 
Register  as  of  March  1,  1980. 
SOOMIMB.  The  applicul)le  conunercial 
engine  bulletin  may  be  obtained  from 
AlHson  Gas  Turbine  Division.  General 
Motors  Corporation,  P.O.  Box  420, 
Indianapolis.  Indiana  48206-0420; 
telephone  (317)  230-4086. 

A  copy  of  the  alert  commercial  engine 
bulletin  is  contained  in  the  Rules  Docket 
at  the  Office  of  Regional  Counsel. 
Federal  Aviation  Administration.  ATTN: 
Rules  Docket  No.  88-ANE-32. 12  New 
England  Executive  l>ark.  Burlington, 
Massachusetts  01803,  and  may  be 
examined  weekdays,  except  federal 
holidays,  between  a-00  a.m.  and  4:30 
p.m. 


kTIOH  eOHTACT: 
Mr.  Ty  D.  Krolicki.  Chicago  Aircraft 


Certification  Office.  Propulsion  Branch. 
ACE-140C  FAA.  2300  East  Devon 
Avenue.  Des  Piaines.  Illinois  80018: 
telephone  312-804-7032. 

wiwi  gMiiii  awv  wwnwnATicm.  On 
August  15. 1968.  priority  letter  AD  No. 
88-17-01.  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  Allison 
Model  250-B17.  -Cza  -C20R.  and  -C30 
series  engines.  The  priority  letter  AD  86- 
17-01  requires  that  Ute  a^ected  Bendix 
gas  producer  fuel  controls  listed  by  part 
number  and  serial  number  in  the 
attached  appendix  be  removed  from 
service  within  the  next  ten  (10) 
operating  hours  after  the  effective  date 
of  the  AD.  but  not  later  than  October  1. 
1968.  unless  already  accomplished. 

AD  action  was  prompted  by  the 
discovery,  during  an  audit  inspection  at 
the  Bendix  facility  in  Rocky  Mount. 
North  Carolina,  that  several  of  these  fuel 
controls  were  experiencing  excessive 
control  gas  pressure  leakage.  During  the 
ensuing  investigation,  it  was  determined 
that  the  assembly  procedure  for 
installing  an  internal  control  bellows 
was  improper  and  resulted  in  excessive 
control  gas  pressure  leakage. 
Consequently,  it  became  possible  to 
obtain  an  unwanted  fuel  flow  shift 
which  could  result  in  an  engine  over- 
temperature  condition,  a  loss  of  throtUe 
response,  or  an  unscheduled  engine 
power  increase.  Allison  has  determined 
that  the  above  improper  assembly  is 
limited  to  seventy-six  (76)  units  recenUy 
manufactured  at  the  Rocky  Mount 
facility. 

The  attainted  appendix  contains 
corrections  for  two  (2)  serial  numbers 
included  in  the  priority  letter  AD  88-17- 
01. 

AD  action  was  necessary  to  prevent 
possible  engine  over-temperature 
condition,  loss  of  throttle  response,  or 
unscheduled  power  increase. 

Since  it  was  found  dtat  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  priority  letter  AD  86-17-01. 
issued  August  15. 1968.  as  to  all  known 
U.S.  owners  and  operators  of  certain 
Allison  Model  250-B17.  -C2a  -C20R. 
and  -C30  series  engines.  These 
conditions  still  exist,  and  this  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  f  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  28. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  IMFORNAnOM  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 
Adopdoo  of  tha  AnModment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423: 
49  U.S.C.  108(g)  (Revised.  Pub.  L  97-449. 
January  IZ 1983):  and  14  CFR  1189. 

§38.13   [Amended] 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD): 

Allison  Gas  Turbine  Division,  General  Motors 
Corporation  (Allison):  Applies  to  Allison 
Model  250-B17.  -C20.  -C20R.  and  -C30 
series  engines,  incorporating  Bendix  gas 
producer  fuel  controls  listed  in  the 
attached  appendix,  installed  in  aircraft 
certiHcated  in  any  category. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  engine  over- 
temperature,  loss  of  throttle  response,  or 
unscheduled  power  increase  accomplish  the 
following: 


(a)  Remove  from  service  within  the  next 
ten  (10)  operating  hours  after  the  effective 
date  of  this  AD.  the  affected  Bendix  gas 
producer  fuel  controls  listed  by  part  number 
and  serial  number  in  the  attached  appendix 
and  replace  with  a  serviceable  part. 

Notes: 

(1)  Out-of-service  affected  Bendix  gas 
producer  fuel  controls,  listed  by  part  number 
and  serial  number  in  the  attaclied  appendix, 
may  be  returned  to  service  upon  the 
incorporation  of  Allison  Alert  Commercial 
Engine  Bulletin  (CEB)  titled  "Engine,  Fuel  and 
Control,  Inspection  of  Certain  Bendix  Fuel 
Control  Bellows  Assemblies,"  dated  August 
1. 1988.  with  applicability  as  follows: 


Engine  Model 


25O-C20  Series 

250-B1 7  Series 

250-C30  Senas 

250-C20R  Series. 


Bulletin  Numt>er 


C6B-A-1272 
TPCeB-A-1231 
CEB-A-73-3042 
CeB-A-73-4008 


(2)  Those  affected  Bendix  gas  producer  fuel 
controls  incorporating  the  above-cited  Allison 
Alert  CEB  are  identified  by  a  green  mark  on 
the  cylinder  portion  of  the  self-locking  cap  nut 
and  either  the  letter  "A"  or  Ae  letter  "B"  in 
the  'XESS  ISSUE"  block  of  die  daU  plate. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.196 
to  a  base  where  this  AD  can  be  aocomiriished. 

(c)  Upon  request  an  equivalent  means  of 
compliance  with  die  requirements  of  diis  AD 
may  be  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Federal  Aviation 
Administration.  2300  East  Devon  Avenue.  Des 
Piaines,  Illinois  00018. 

(d)  upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inqiector,  the  Manager, 
Chicago  Aircraft  Certification  Office,  may 
adjust  the  compliance  time  specified  in  this- 
AD. 

Allison  Alert  CEB  titled  "Engine.  Fuel 
and  Control.  Inspection  of  Certain 
Bendix  Fuel  Control  Bellows 
Assemblies",  dated  August  1. 1988. 
identified  and  described  in  this 
document,  is  incorporated  herein  and 
made  a  part  hereof  pursuant  to  5  U.S.C. 
552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
this  document  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Allison  Gas  Turbine  Division.  General 
Motors  Corporation,  P.O.  Box  420, 
Indianapolis.  Indiana  4620&-O420.  This 
document  may  also  be  examined  at  the 
Office  of  the  Assistant  Chief  Counsel. 
Federal  Aviation  Administration.  New 
England  Region.  12  New  England 
Executive  Park.  Buriington. 
Massachusetts  01803.  Room  311.  Rules 
Docket  Number  Sa-ANF^-^?  |j*m'*"'"" 

the  hours  of  8.00  a.m.  and  4.30  p.m. 

Monday  through  Friday,  except  federal 

holidays. 

This  amendment  becomes  effective 
March  1. 1989  as  to  all  persons  except 


those  persons  to  whom  it  was  made 
immediately  effective  by  individual 
priority  letter  AD  88-17-01.  issued 
August  15. 1988.  which  contained  this 
amendment. 

Issued  in  Burlington.  Massachusetts,  on 
December  7. 1988. 

Arthur  |.  Pidgeon. 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 

Appendix 
AD  88-17-01 

Bendix  Fuel  Controls: 

Bendix  Part  No.: 

2524644-26  (Allison  23033917J 

Serial  No.: 

87241174  87490092  88041524  88090122 
87370001  88041515  88090107  88090124 
'  87430041  88041516  88090110  88090125 
87430042  88041517  88090112  88090126 
'  87430044  88041518  88090114  88090128 
87430045  88041519  88090116  88090129 

87490081  88041520  88090118  88090130 

87490082  88041521  88090119  88090131 

87490083  880415122  88090120 

87490084  88041523  88090121 

Bendix  Part  No.: 

2524654-23  (Allison  23036660) 
Serial  No.: 

87251235 

87460078 

Bendix  Part  No.: 

2524886-10  (Allison  23033919) 
Serial  No.: 

87430052  87430055  87490102 

87430053  87490101  87490104 

Bendix  Part  No.: 

2524922-6  (Allison  23033849) 
Serial  No.: 

87370010 

88090143 

88090144 

Bendix  Part  No.: 

2524957-3  (Allison  2303061 4)- 
Serial  No.: 

84250105 


Bendix  Part  No.: 

2524986-2  (Allison 
Serial  No.: 

87490095 

87490098 
Bendix  Part  No.: 

2549032-2  (Allison 
Serial  No.: 

87430056  87430063 

87430057  87430065 

87430059  88090147 

87430060  88090149 

87430061  88090151 

87430062  88090152 


23038954) 


23037275) 

68090154  88090163 

88090155  88090165 

88090156  88090166 
86090157  88130236 
88090158  88130249 
88090160  881300250 

(FR  Doc.  89-1995  Filed  1-27-89:  8:45  am| 
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14  cm  Part  39 


c 
•llfl 


ate-AO( 


(EMWIAIR)  Model  ElW-120  toriee 


AoaNCV:  F«d«ra]  Aviation 
Adminiatration  (PAA).  DOT. 
ACnOM:  Pinal  nil*. 


n  This  amendment  adopts  ■ 
new  airworthiness  directive  (AD), 
applicable  to  EMBRAER  Model  EMB- 
120  series  airplanes,  which  requires 
replacing  two  standard  nuts  with  self- 
locking  nuts  to  secure  the  No.  1  end  No. 
2  auxiliary  generator  control  voltage 
sensor  wires  to  the  connecting  bars  at 
relays  K009S  and  KOOOe.  This 
amendment  is  prompted  by  s  report  of 
the  loss  of  essential  systems  in  an 
airplane  during  (light.  This  condition,  if 
not  corrected,  could  result  in  ths  loss  of 
essential  navigation  systems,  such  as 
the  Attitude  Heading  Reference  System 
(AMRS)  and  Electronic  Flight  Instrument 
System  (EFIS). 

■fracnve  OATK  February  15. 1980. 
ADOfMseaa:  The  applicable  service 
information  may  be  obtained  from 
EMBRAER.  276  SW.  34th  Street.  Fort 
Lauderdale.  Florida  33315.  This 
information  may  be  examined  at  FAA. 
Northwest  Mountain  Regioa  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  PAA.  Central  Rnion. 
Atlanta  Aircraft  Certification  Office. 
1660  Phoenix  Parkway.  Suite  210C. 
Atlanta.  Geoifia. 

MM  mNTNIR  MFONMATION  COMTACTt 
Mr.  A.  E.  Clark.  Aerospace  Engineer. 
Atlanta  Aircraft  Certification  Office. 
Systems  A  Equipment  Branch.  FAA. 
Central  Region.  1060  Phoenix  Parkway. 
Suite  210C.  Atlanta.  Georgia  30340: 
telephone  (404)  991-3020. 
•U^M^asaMTAMV  IWFOWSUTIOM.  A  single 
occurrence  of  loss  of  essential  systems 
has  been  reported  by  an  operator  of  a 
Model  EMB-120  series  airplane.  The 
loss  of  the  systems  was  short  term  in 
that  the  systems  were  recycled  and 
returned  to  normal  operation. 
Subsequent  investigation  revealed  loose 
nuts  on  the  connections  of  the  No.  1  and 
No.  2  auxiliary  generator  voltage  sensor 
wires  that  altadi  to  the  two  auxiliary 
generator  contactor  connecting  bars. 
This  poor  wire  connection  resulted  from 
the  loosening  of  the  installed  standard 
(non-locking)  nuts,  due  to  vibration.  The 
poor  connection  caused  a  DC  power 
system  transient  condition  that  in  turn, 
resulted  in  the  AIIRS  flags  and  loss  of 


the  attitude  information  on  the  EFIS 
display.  This  condition,  if  not  corrected, 
could  cause  continuing  random 
transients,  especially  during  turbulence, 
that  could  leave  only  the  standby  > 
attitude  and  magnetic  compass 
available  for  continuing  flight. 

EMBRAER  has  IssumI  Service  Bulletin 
12O^»4-0031.  dated  October  21. 1968, 
which  describes  procedures  for 
modification  of  the  connection  of  the 
voltage  sensor  tvires  to  the  connecting 
bars  at  K0033  and  K0036  by  removing 
the  existing  standard  nuts  and  installing 
self  locking  nuts  (P/N  9161-05), 
tightened  to  s  torque  value  of  22  to  26 
inch  pounds.  The  service  bulletin  also 
describes  procedures  for  the  installation 
of  a  placard  on  the  left-hand  relay  box 
cover  specifying  the  use  of  self-locking 
nuts  in  the  connection  assembly.  The 
Brasilian  CTA.  which  is  the 
airworthiness  authonty  for  Brazil,  has 
issued  a  Brazilian  Airworthiness 
Directive  68-11-04.  dated  November  17. 
1968,  requiring  compliance  with  this 
service  bulletin. 

This  airplane  model  is  manufactured 
in  Brazil  and  type  certificated  in  the 
United  States  under  the  provisions  of 
I  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  odier  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  the  replacement 
of  two  standard  nuts  with  self-locking 
nuts  to  secure  the  No.  1  and  No.  2 
auxiliary  generator  control  voltage 
sensor  wires  to  the  connecting  bars  at 
relays  K0035  and  K0036.  and  installation 
of  a  placard,  in  accordance  with  the 
service  bulletin  previously  described. 

Since  s  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  smong  the  vsrious  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  finsl  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  detennlned  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  bis  maH>r  under 
Executive  Order  12291.  It  is 


impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  28. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  signiftcant/maior  regulation,  a 
Hnal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepered  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  SubiecU  in  14  CFR  Part  38 

Aviation  safety.  Aircraft. 

Adoplioa  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
smends  |  39.13  of  Part  30  of  the  Federal 
Aviation  Regubtions  (14  CFR  38.13)  as 
follows: 

PART  19    [AMCMDCDI 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follotvs: 

Aulhsrity:  40  U.S.C  1354(a).  UZl  and  1423: 
48  use  106{gj  (Revised  Pub.  L  »7-44a 
January  12. 1983):  and  14  CFR  11.8S. 


138.13    ( 


2.  By  adding  the  following  new 
airworthiness  directive: 


Bradisiia  8e  ftaiiwili  ■.  g  A, 
(Embraer): 

Applies  to  the  Model  EMB-120  series 
airplanes,  at  listed  In  Bmbraer  Service 
Bulletin  120-024-0031.  dated  October  21. 19M, 
certificated  In  any  category.  Compliance 
required  at  indicated.  anlMS  previously 
accomplished. 

To  prevent  the  loss  of  essential  navigation 
systems,  accomplish  the  follo«ving: 

A.  Within  the  next  26  hours  time-in-service 
after  the  effective  dale  of  this  AD.  accomplish 
the  following,  in  accordance  widi  Embraer 
Service  Bulletin  120-024-0031,  dated  October 
21.1988: 

1.  Install  self-locking  nuts.  P/N  LMSIOI-OS. 
to  secure  the  No.  1  and  Na  2  auxiliary 
generator  control  voltage  sensor  wires  to  the 
connecting  bars  at  relays  10)035  and  KOOSe. 

2.  Install  placard  120-47147-001  on  the  left- 
hand  relay  box  cover.  The  placard  shall  stale. 
■USE  LN0161-05  NUTS  FOR  K003S  AND 

K003e  IN  PLACE  OF  ORIGINAL  NUTS.  SEE 
MAINTENANCE  MANUAL  24-52-00." 

B.  An  alternate  means  of  compliance  or 
adiustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 


Atlanta  Aircraft  Certincation  OfTice,  FAA 
Central  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Atlanta 
Aircraft  Certification  OfTioe. 

C.  Special  fli^t  permiU  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  infonnation  from  the 
manufacturer  may  obtain  copies  upon 
request  to  EMBRAER.  276  SW.  34th 
Street  Fort  Lauderdale.  Florida  33315. 
Tliis  information  may  be  examined  at 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  FAA,  Central  Region. 
Atlanta  Aircraft  Certification  Office, 
1668  Phoenix  Parkway,  Suite  210C, 
Atlanta,  Georgia. 

This  amendment  becomes  effective 
February  16, 1969. 

Issued  in  SeaHle,  Washington,  on  (anuary 
18,1966. 

SiBvaa  B.  Wallaae, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  89-1992  Filed  1-27-89:6:45  am) 
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AOCNCV:  Federal  Aviation 
Admmistration  (FAA),  DOT. 
action:  Final  rule. 


SUMMANV:  This  action  revises,  publishes 
in  the  Federal  Regieler,  and  makes 
effective  as  to  all  persons  an 
amendment  adopting  a  new 
airworthiness  directive  (AD),  portions  of 
which  were  previously  made  effective 
as  to  all  known  U.S.  owners  and 
operators  of  McDonnell  Douglas  Model 
DC-9-81,  -82.  -83,  -87,  and  MD-88  series 
airplanesiby  individual  telegrams.  This 
AD  requires  a  functional  test  of  the 
horizontal  stabilizer  takeoff  position 
indicator  assembly,  a  check  of  the  Hap 
and  center  of  gravity  indicator  dial 
bonding  strength,  and  replacement  of 
the  horizonal  stabilizer  takeoff  positien 
indicator  assembly,  if  necessary.  This 
action  is  prompted  by  a  repett.of 
erroneous  inputs  to  the  horizontal 
stabilizer  takeoff  position  indicator 
assembly  from  the  center  of  gravity 
indicator  dial,  which  caused  the 


assembly  to  compute  an  incorrect 
longitudinal  trim  position  for  takeoff. 
This  condition,  if  not  corrected,  could 
result  in  an  incorrect  horizontal 
stabilizer  position,  which  could  result  in 
the  airplane  taking  off  in  an  unsafe 
configuration.  This  action  revises  the 
telegraphic  AD  by  revising  certain 
procedures  to  be  followed  for  the 
functional  test  and  bond  strength  check, 
revising  the  interval  for  the  repetitive 
functional  test,  providing  service 
infonnation  references,  and  providing 
for  an  optional  terminating  action. 
EFFECTIVE  BATE  February  15, 1988. 
Portions  of  this  AD  were  effective 
earlier  to  all  recipients  of  Telegraphic 
AD  IFaB-2&-51,  issued-Decenriwr  16, 
1988. 

ADOlietSES:  The  applicable  service 
infonnation  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications.  CL-100  (54-60).  This 
infonnation  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Midway  South,  Seattle, 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach,  California. 
FOR  FURTHER  MFORMATION  contact: 

Mr.  Robert  Stacho,  Aerospace  Engineer, 
Systems  and  Equipment  Brandi,  ANM- 
131L.  FAA,  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street  Long 
Beach,  California  90806-2425;  telephone 
(213)  988-5338. 

SUPPLSMENTARV  INFORMATION:  On 
December  18, 1988,  the  FAA  issued 
telegraphic  AD  TB8-25-51.  applicable  to 
McDonnell  Douglas  Model  DC-O-Bl,  -82. 
-83,  -87,  and  MD-88  series  airplanes, 
whidh  requires  a  functional  test  of  the 
horizontal  stabilizer  takeoff  position 
indicator  assembly,  a  check  of  the  flap 
and  center  of  gravity  indicator  dial 
bonding  strength,  and,  if  necessaiy. 
replacement  of  the  horizontal  stabilizer 
takeoff  position  indicator  assembly. 
That  action  was  prompted  by  a  report 
that  during  takeoff,  a  Model  DC-8-80 
series  airplane  did  not  rotate  with 
normal  elevator  control  column 
displacementand  required  a 
considerable  length  oT  runway  to 
become  airborne.  Investigation  revealed 
that  die  center  of  gravity  indicator  dial, 
part  number  9934604-^7.  which  is  part 
of  the  gear  assembly,  part  number 
3952203-501.  was  found  to  be  loose  and 
able  to  slip,  giving  erroneous  inputs  to 
the  horizontal  stabilizer  takeoff  position 
indicator  assembly.  Tliis  can  cause  the 
indicator  to  compute  anincorrect 
longitudinal  trim  position  for  takeoff.  If 
the  flight  crew  were  to  set  the  horizontal 


stabilizer  to  an  incorrect  longitudinal 
trim  position,  the  airplane  may  not  be 
configured  correctiy  for  takeoff.  A  loose 
flap  indicator  dial  has  also  been  found 
on  an  in-service  Model  DC-9-80  series 
airplane,  whidi  could  also  result  in  an 
incorrect  longitudinal  trim  position.  (The 
center  of  gravity  and  flap  indicator  dials 
are  adhesively  bonded  to  the  internal 
gears  of  the  horizontal  stabilizer  takeoff 
position  indicator  assembly.)  This 
condition,  if  not  corrected,  could  result 
in  an  incorrect  horizontal  stabilizer 
position,  which  could  result  in  the 
airplane  taking  off  in  an  unsafe  takeoff 
configuration. 

Since  issuance  of  AD  T88-25-51, 
several  affected  operators  contacted  the 
FAA  for  approval  of  alternate  means  of 
compliance  to  some  provisions  of  the 
AD.  Some  operators  requested  that  they 
be  allowed  to  functionally  test  the 
horizontal  stabilizer  takeoff  position 
indicator  assembly  daily  instead  of  prior 
to  the  first  flight  of  each  day.  as  required 
by  paragraph  A.  of  AD  T88-25-51.  Some 
operators  requested  that  plus  or  minus 
Vz  degree  be  allowed  in  the  longitudinal 
trim  display  tolerance,  instead  of  the 
plus  or  minus  V4  degree  tolerance 
required  by  paragraph  A.  of  AD  T88-25- 
51.  Finally,  some  operators  requested 
that  if  the  indicator  dials  did  not  show 
signs  of  loose  :bonding.  they  be  allowed 
to  re-rig  the  horizonal  stabilizer  takeoff 
position  indicator  assembly,  instead  of 
replace  it  if  it  did  not  meet  the  6  plus  or 
minus  Vt  degree  requirement  during  the 
fimctional  test 

The  FAA  concurs  that  conducting  the 
functional  test  of  the  horizontal 
stabilizer  position  indicator  assembly 
daily,  allowing  a  plus  or  minus  y*  degree 
tolerance  on  the  longitudinal  trim 
display,  and  re-rigging  the  assembly  if 
no  loose  dials  were  found,  would 
provide  acceptable  means  of  compliance 
with  the  requirements  of  AD  T88-25-51. 
The  final  rule  has  therefore  been  revised 
to  cefiect  this. 

The  FAA  has  reviewed  and  approved 
McDonnell  Dou^as  Alert  Service 
Bulletin  A27-304.  Revision  1,  dated 
December  23, 1988,  which  provides 
specific  instructions  for  checking  the 
indicator  dial  bonding  strength,  and 
modification  instructions  for  securing 
the  indicator  dials  to  the  wheels  of  the 
horizontal  stabilizer  takeoff  position 
indicator  assembly.  Sinoe  the  bonding 
check  instructions  in  the  McDonnell 
Douglas  service  bulletin  are  more 
explicit  than  those  in  AD  T88-25-51, 
those  instructions  have  been 
incorporated  in  this  final  rule.  The 
accorapli^ment  instructions  Tif  the 
service  bulletin  reference  McDonnell 
Douglas  Service  Rewoiic  Drawing 
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8Roe2700ia  which  provid«a  a  nMana  to 
■Itach  Om  piatlic  dial  indicator  stHpt  to 
th«  wh««la  of  the  horiionlal  tlabiliier 
takaofr  poaltion  indicator  assembly  with 
•crawa  at  each  end  of  the  strips.  The 
final  rule  hat  bean  revised  to  permit 
Incorporation  of  this  modification 
described  in  McDonnell  Douglas  Service 
Rework  Drawing  SR09270010  as  an 
optional  terminating  action  for  the 
reauirements  of  this  AD. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
Impracticable,  and  good  cauae  exists  for 
making  this  amendment  effective  In  leaa 
than  SO  days. 

The  regulationa  adopted  herein  %vill 
not  have  substantial  direct  effects  on  the 
stalaa,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  snd 
responsibilities  amons  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  1281Z  it  Is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Federal  Aviation  Administration 
has  determined  thai  this  regulation  Is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  Impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12201  with  respect  to  this  rule 
since  the  rule  must  be  Issued 
inunediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  snd  Procedures  (44 
FR  11034:  February  20. 1079).  If  this 
action  is  subsequently  determined  to 
Involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis. 
as  appropriate,  will  ba  prepared  and 
placed  In  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

Uat  of  8ub)«cts  Id  14  CFR  Part  SO 

Aviation  safety.  Aircraft. 

Adoptfoo  of  the  Ajnandmeal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  |  30.13  of  Part  30  of  the  Federal 
Aviation  Regulations  as  follo%vs: 

FAirr  )»-(AMCNOCDl 

1.  The  authority  citation  for  Part  M 
continues  to  read  as  follows: 

Aiitkoftty:  40  U  8.C.  13»4(«),  1421  siid  1423; 
40  U.8.C  108(«)  (RcvlMd  Pub.  L  97-»4«. 
lanuMy  IX  1BS3):  and  14  CFR  tl.aa. 


IMilg   (AmanOoOl 

2.  By  revising  Telegraphic  AD  T8e-25- 
61.  issued  December  10. 1060.  as  follows: 


^     :  AppliM  lo  McOoniMU 
Douglas  Model  OC-O-Sl.  -82.  -as.  -«7.  aad 
MD-aa  sartoa  aiiplanea.  oertlflcatad  in  any 
calagory.  CompUanoa  raqulrad  as  indicated, 
unlaaa  previously  aocoopashML 

To  ansura  that  the  airplane  hoHsontal 
slabllisar  Is  conrigured  correctly  for  takeoff, 
accomplish  the  rQllowing: 

A.  Within  3  calendar  days  after  the 
effecllve  dale  of  Ihtt  AD  and  daily  theraafter. 
perform  a  functional  let!  of  the  horizontal 
slalHlixar  (altaoff  position  indicator  assembly 
by  salectin^  a  center  of  gravity  selling  of  13 
and  a  flap  setting  of  8.  and  verifying  that  the 
longitudinal  trim  la  correctly  displayed  as  6 
plus  Of  minus  ^  degrees.  If  the  longitudinal 
trim  displayed  it  noi  correct,  check  the 
adhesive  bond  strength  of  the  center  of 
grsvlty  and  flap  Indicalor  dials  ss  indicalad 
in  paragraph  O.  below. 

1.  If  both  indicalor  dials  sre  firmly  bonded 
lo  their  respective  wheels,  re-rig  the 
horizontal  stabilizer  takeoff  position 
Indicator  assembly  in  accordance  with 
McDonnell  Douglas  MD-80  Maintenance 
Manual.  Chapter  27-40-12.  step  S.  paragraph 
A.  'Test  Module." 

2.  If  eiti>er  the  flap  or  center  of  gravity 
indicalor  dials  show  signs  of  loose  bonding, 
or  If  the  aaaembly  cannot  be  re-rigged  lo 
bring  it  within  loleranca.  replace  the 
horisonUl  stabiliser  takeoff  position 
Indicator  assembly  prior  lo  furiher  flight 

0.  Within  23  calendar  days  sfter  the 
effective  data  of  this  AD  and  thereafter  at 
Inlarvala  not  lo  exceed  23  days,  accomptiah 
both  of  the  following: 

1.  Check  the  center  of  gravity  and  flap 
indicator  dial  adhesive  bond  strength  In 
accordance  with  the  "Accomplishment 
Instructions."  with  the  exception  of 
paragraphs  F  and  |.  of  McDonnell  Douglas 
Service  Bulletin  A27-304.  Revision  1.  dated 
December  23.  isas.  If  the  Indicalor  dtala  are 
dislodged  or  kioeeiied  replace  die  horiaoatal 
stabiliser  takeoff  poaition  Indicalor  assembly 
prior  lo  further  flight. 

2.  Perform  sn  adjuttmeni/leat  of  the 
horisonlal  sUblllser  Iskeoff  position 
Mteator  aaaembly  in  accordance  with 
MrOoiMsll  Douglas  MD-ao  Maintenance 
Manual  Chapter  27-40-12.  step  3.  paragraph 
A.  Teet  Module."  If  the  adjustment/test  ia 
MlaBeaaaafuL  check  the  adhesive  bond 
Strength  of  the  center  of  gravity  and  flap 
Indicalor  dials  ss  Indicated  In  paragraph  B.U 
above. 

a.  If  both  indicalor  diala  are  flrmly  bonded 
lo  Iheir  respective  wheels,  re-rig  the 
horizontal  stabilizer  position  indicalor 
aaaembly  In  accordance  with  McDonnell 
Douglaa  MD-aO  Maintenance  Manual. 
Chapter  27-40-12.  step  3.  paragraph  A.  Test 
Module." 

b.  If  either  the  Hap  or  center  of  gravity 
Indicator  dials  show  signs  of  loose  bonding, 
or  if  the  assembly  cannot  be  re-rigged  lo 
bring  II  within  loleranca.  replace  the 
horizontal  stabllizar  takeoff  position 
Indicalor  assembly  prior  lo  further  flighL 

C.  Modification  of  the  flap  and  center  of 
gravity  dial  Indicators  in  the  horizontal 
stabiliser  takeoff  position  indicator  assembly. 
In  accordance  with  "Repair  Action  11"  of 


McDonnell  Douglas  Service  Rework  Drawing 
SRO027O(na  New.  dated  December  17, 1968. 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

D.  Special  flight  permits  may  be  issued  In 
sccordance  with  FAR  21.197  and  21.199  lo 
operate  airplanes  to  s  base  in  order  lo 
comply  with  inspection  requirements  of  this 
AD. 

E.  An  sllemste  mesns  of  compliance  or 
adjualment  of  the  compliance  time  which 
provides  sn  scceptable  level  of  safety  may  be 
uaed  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Office.  FAA.  Northwest 
Mounlsin  Region. 

NoSe.— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  il  lo  the  Manager.  Los  Angeles 
Aircraft  Certiflcation  OfTice. 

All  persons  affected  by  this  directive 
who  hiiva  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Cwporation.  3055  Lakewood  Boulevard. 
Long  Beach.  California  00046.  Attention: 
Director  of  Publications,  CL-lOO  (54-00). 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17000  Pacific  Highway  South.  SeatUe. 
Waahington.  or  the  Loa  Angeles  Aircraft 
Certification  Office.  S220  Eaat  Spring 
Street,  Long  Beach.  California. 

This  amendment  revises  Telegraphic 
AD  TBe-25-«l.  issued  December  10, 
1000. 

This  amendment  becomes  effectiva 
February  IS.  1900. 

Portiooa  of  thia  amendment  were 
effective  earlier  to  all  recipients  of 
Telegraphic  AD  T60-25-01,  iaaued 
December  10, 1000. 

Issued  in  Sesllle.  Washington,  on  lanuary 
18.1980.  ' 

Olevea  0.  Wallace. 
Acting  Manager.  Transport  Airphne 
Directorote.  Aircraft  Certification  Service. 
|FR  Doc  89-1991  Filed  1-27-89: 8:43  amj 
aujMO  cooc  «ste-ii-ai 


OCPAfrrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Socurlty  AdnMnlatratiow 

20CFR  Part  422 

(lloa.Na22| 

OrgarWzattona  and  ProcodurM; 
Up«tatln9  and  Corroctmg  RuIm; 
HMringa  and  AppMla  ProoMlurM; 
Dtadoouro  of  Information 

aOONCV.  Social  Security  Administration. 
HHS. 

ACnosfc  Pinal  rule. 


We  are  correcting  and 
updating  Subparts  C  and  E  of  Part  422  of 


the  Social  SeeorityTagdaitions.  Subpart 
C  deecribeatfae  afganisation  and 
procednrea  of  the^OMfioe  ^rf^MeariagsMid 
Appeals  (OHA)  of-theSeciarSecurity 
AdministvalleB^fBGA).  Subpart  E 
describaa  the  wraUaWlity  of  infonnation 
and  records  bom '86A  under  the 
Fseedom  of  inionnation  Act  fF(XA) 
provislaaa. 

OATW:  Tlieae  regulations  are  effectire 
January  Oa  1080.  We  wfll  consider  any 
comraeirts  received  "by  Warch  Jl,  1080. 

We  wiB  revise  and-repuWiah  fteae 

regulations  4f  public  comments  warrant 
AODMSS:  Comments  should  i)e 
submitted  to  ihe  Commissioner  of  Social 
Security,  Department  of  Health  and 
Human  yif-"''">«  P-O.  Box  1565. 
Baltimore,  MD  21235.  or  delivered  to  the 
Office  oTRegulations,  3-B-4  Operations 
Bldg..  6401  Security  Blvd..  Bahiraare.MD 
21235.  between  ftOO  a.m.-and  4:80  p;m. 
on  regular  business  days.  Conunents 
may  be  inspected  during  these  same 
hours  by  making  arrangemento  with  the 
contact  person  shown  below. 
Fow  nmrmm  mnmrnvnomamiMcr. 
Charies  H.  Campbell,  Legal  Assistant. 
Office  of  Regulations.  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (301) 
965-1794. 
SWIMAMNTAIIV  MFOmSATIOM: 

Amendments  to  Subpart  C 

Pursuant  to  5  U.S.C  552(a).  we  have 
published  in  the  Federal  Regiatet 
infonnation  about  the  organization  and 
functions  oT  each  component  oT  SSA. 
Subpart  C  of  Part  422  describes  the 
organizatian  and  Tunctions  df  OHA.  It 
provides  general  infonnation  ooaoefmng 
haaiapi  byadministiiBtive  law  pidgaa, 
review  by  the  Apjpeela  CannciL  and 
review  by  the  Federal  courts.  For 
detailed  information  regarding  the 
administrative  and  (udicial  review 
procedures,  the  regulations  found  in  20 
CFR  404.900  et  seq..  416.1400  et  se?.,  and 
WiA\0Bt3eq.  should  be  consulted. 

We  are  amending  Subpart  C  as  some 
of  the  infonnation  contained  in  this 
subpart  is  no  longer  correct.  For 
example,  the  current  subpart  refers  to 
the  Bureau  of  Hearings  and  Appeals.  Aa 
of  lanoaiy  6. 1070.  the  name  of  this  SSA 
conponent^fvastSm^ed-to  the  Offioetrf 
Hearings  and  Appeals.  See44  FR  17210 
et  seq.  '(March  21.1870).  We  are  making 
theae  and  other  similar  aonsobstanfive 
cfaai^eB  4n'5ul)pari  C  tor  reaeons  of 
consistency  and  ooBfonnity. 

Most  df  theae  amendments  involve 
correction  ef—{l)'OHA*sinaffii« 
address.  (2)  several  CTOsa-referencoe  to 
CFR  soctens.  and'f*)  oul-dated  terms 
and  dtiea.  Theae  nmendments  alao 
inveiTe-<T)  deletion  of «  regolotory 


prosdaion  defining^  "pwrtiding  oIRbot.'^ 
a  title  no  longenaaod  to  designate  "die 
OHA  hearing  officer  who  is  an 
administrative  law  judge  appointed 
pursuant  to?  U.S£.^as.  (2)  deletion  of 
inaacurate  prowiaions  that  concern 
beneficiary  reimbursement  hearings 
under  Part  B  of  title  XVm.  (3)  updating 
the  leqiufeawntswHh  respect  to  die 
dollar  amounts  "in  controversy"  for  the 
varioua  appeals  conducted  under  titles 
XI  and  XVm  of  the  Act.  and  (4)  the 
incluaion  of  additional  categories  df  title 
XVUI  deteimmations  avhicfa  can  be 
appealed. 

fk^^uAnumta  In  Billy rt  E 

Subpart  E  of  Part  422  describes  the 
procedures  by  which  a  person  may 
request  from  SSA  infonnation  or  records 
iinder  the  FOIA  disclosure  provisions 
oodified  at  5  U.S.C  552.  These  Sidtpart  E 
pvovisions  suppleaoent  SSA's  FOIA 
disclesure-raies  under  ^>art  401  of  this 
chaipter  and  die  rules  under  45  CFR  5.1 
^jeq..  which  state  what  material  may 
bediaoleaed. 

We  ere  amending  three^bpart'E 
sections  to  shift  the  FOIA 
implementation  responsibility  within 
SSA  ftam  the  Office  xif  Information  to 
theiOffioe4>f{>ublic  Inquiries.  In 
addition,  ihe  Director  of  ihe  Office  of 
Public  Inquiries  is  now  the  SSA 
fteedom  of  Information  Officer,  and  he 
or8he  has  respmaibility  for  releasing  or 
denyingTequests  foi  iiifoimatitni.  This 
change  was  made  because  the  scope  of 
theiduties  and  responsibilities  of  the 
Office  of  Public  Inquiries  made  it  the 
SSA  organizational  component  best 
suited  to  handle  the  growing  end 
increasin^y  complex  workload  of 
disclosure  requests  being  filed  underllhe 
FOIA^mwisians. 

Regulatory  ftoceduna 

The.  Department,  aeven  stdien  not 
required  t)y«Uitiite.  bb  a  maUer  of  policy 
generally  fallows  the  Administrative 
Procedure  Act  notioe  of-pn^ioeed 
rulemaking  4uid  piddic  oomment 
proeedures  specifiedrin  5  II.S.C  BS3  in 
the  development  of  its  regulations.  The 
Administrative  Prooedure  Act  provides 
exceptions  to  its  notioe  and  public 
comment  prooedureajwiien  an  agency 
finds  there  is-geod. cauae  for  the 
dispensing  of  auofa  prooeihnvs  on  the 
bastsDrnt  they  are  impracticable, 
unnecesaaiy.  or  contrary  to  the  public 
interest  We  have  determined  that 
under  iU&C  558(b),  good  came  exists 
fonwaiver  of  notioe  of  proposed 
rulemdking«andptiMic  comment 
procedures  on  'diis  regulation,  aince 
opportunityfor  p(d}bc  cemraent'ia 
unneceaaaiy.  1^  roooons  why  prior 
nOdaaiind-winunent  oe'iBBieoessery 


are  the  following:  Fnvt  most  of  Ihe 
changes  are  technical  in  nature -and 
involve  nomendature  changes,  the 
correction  of  inaccurate  cross-refapenoes 
and  other  information,  and  the  deletion 
of  obsolete  information.  Second,  while 
we  are  specifying  additional  decisions 
under  title  XI  and  title  XVm  that  can  be 
appealed,  these  additions.simply  reflect 
statutory  iurisdictional  provisions  which 
must  be  followed  and  public  comment 
woidd  have  no  pinpose.  Third,  the 
shifting  of  implementation  responsibility 
from  one  component  to  another 
component  svithin  the  agency  does  not 
require  public  comment,  since  rtiiis 
comes  within  the  scope  of  agency 
management  and  the  rule  provides 
information-ter-the  guidance  of  the 
public  as  required  by  5  U.S.C 
562(a)(1)(A).  .None  of  these  regulations 
reflects  implementation  of  pohty 


J^eaitive  Order  12291 

The  Secretary  has  determined  (hat 
this  is  not  a  major  rule  under  Executive 
Order  12201.  since  thes£  revisions  are 
largely  technical  changes  and  do  not 
involve  any  costs.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

Hiese  final  regulations  impose  no 
rqjorting/recordkeeping  requirements 
subiect  to  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  oerti'fy  4Hit  dieee  regulations  will 
not'have  a  eignificant  economic  -impact 
on  a  substantial  number  of  small 
entities,  because  the  regulations  simply 
involve  the  correction  of  terms,  cross- 
referenoea  and  other  inToraiation,  and 
the  transfer  of  the  FOIA  disclosure 
function  from  one  SSA  component  to 
another.  Consequently,  a  regulatory 
fiexibility  analysis,  as  provided  in  Pub. 
L  90-354.  the  Regulatory  Flexibility  Act, 
is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Prograois:  No.  1X802  Social  Security- 
Disability  Insurance-Jdo.  13  J03  Social 
Seourity— Aetirenenl  Insurance:  No.  13.805 
Social'Security — Survivors  Insuranoe:  No. 
ISJOe  Special  Benefits  for  Disabled  Miners: 
No.  13.807  Supplemenlal.Sacurity  Income.) 

List  «rSubfactsin  JO  CFK  »wt\  «Z2 

Administrative  practice  and 
procedure,  ^Freedom  of  infonnation. 
Organization  and  fonctions  (government 
agencies).  Social  Securi^. 
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Dated:  8«pt«mb«r  t.  lOas. 
DoccmR.  Hwrfy, 
Commiuioiwr  of  Social  Security. 

Approved:  Octolwr  6^  ISM. 
OttolLI«ww. 
Secntary  of  Health  and  Human  Sorvicmt. 

Part  422  of  Chapter  III  of  Title  20  of 
the  Coda  of  Federal  Regulation*  la 
•nModad  a*  follows: 

pAirr  42»-onaANizA'noN  and 

FftOCCOURCS 

1.  Th«  Subpart  title  and  authority 
citation  for  Subpart  C  are  revised  to 
read  as  follows: 


of  the  Office 


Of  noerwiye  eno  Appowe 

Aulhariir  Sm».  20S.  221. 1102,  ISOe.  and 
1871  of  the  Social  Security  Act:  42  U.S.C  406. 
421. 1302.  IsesfT.  and  ISSOhh:  Sec  413(b)  of 
the  Federal  Mine  Safety  and  Health  Act  of 
1977:  30  U&C  923(6). 

Hm^.  4atJ(n.  42ajOC  end  422.210 

2.  In  20  CFR  422.201.  422.20^b),  and 
422  206(a).  remove  the  word  "Bureau" 
from  the  phreae  "Bureau  of  Hearings 
and  Appeels"  and  add  in  its  place  the 
word  "Office". 

3.  In  20  CFR  422.201. 422.206(0.  end 
422.210(c)  remove  the  title  "e  presiding 


officer"  or  "presiding  ofTicer'a"  and  add 
in  its  place  the  title  "an  administrative 
law  fudge"  or  "adminiatrative  law 
judge's",  aa  appropriate. 

4.  In  20  CFR  4221203(b)(1)  and 
422.206(a)  remove  the  mailing  address 
"P.O.  Box  2616.  Washington,  D.C  20013" 
and  add  in  its  place  the  mailing  address 
"P.O.  Box  320a  Ariington.  VA  22203". 

5.  In  the  list  below,  for  each  section 
paragraph  Indicated  in  the  left  column, 
remove  the  section  cross-reference  and 
government  agency  title  from  wherever 
it  appears  in  the  section  paragraph  and 
add  the  correct  cross-reference  and 
agency  title  indicated  in  the  right 
column. 


(SOCFVD 


422J01(a). 

422.a09(aN3»- 

422.203(bN2)„ 


42tJO0<a). 


42tJ06M. 

422.20e«0. 


4tajio(d)- 


404.S17  evough  404.S66.— 

4141 1426  Strough  4iei474 . 

406.1031 

406.iS0l(Oand(q. 


406.l80t«>N2).  10.  MO),  ana  M 
406.1530.  406.1831 

406.2060 __________ 


404«9  eHOugh  404.963. 

416.1429  Svough  416.1463. 


406.iaat  and  4062061 
404.647 


4iai4M  or  416.1464. 

406J061 

406.1863  (Bnt 


466J(b)  and  (c). 

466.40. 

417.260. 

SwOMoaofSw 


MnwWasaSwi  or.  at  appreprtaia. 


4iai466. 

46e62  and  417.261. 

404.967  or  404.966. 


4iei467or4iei469. 
417261  or  473.4e 
or  1001.126. 


HoaSh  and  Human  Sarvtooa. 
HoaHh  and  Human  S«v«oaa. 


|4StJ01    ( 


A.  Section  422.201  ia  amended  by 
revising  paragraphs  (c)  and  (d)  to  reed 
as  foUouvs: 
•        •        •        •        • 

(c)  Tllle  XVm  of  the  Act  42  CFR 
406.720  through  406.7Sa  40ai7.  406.40 
through  400.96.  417.280  through  417.263, 
473.40  through  473.46,  and  1001.126.  For 

Zlations  relating  to  hearings  under 
XVIU  for  a  provider  of  services 
dissatisfied  with  the  intermediary'a 
determlntition  at  to  the  amount  of 
program  reimburaement  due  to  or  from 
the  provider,  see  42  CFR  406.1800 
through  406.1800.  Such  hearings  are 
conducted  by  a  hearing  officer 
deaignated  by  the  intermediary  or  by  the 
Provider  Reimbursement  Review  Board, 
aa  appropriate. 

(d)  Part  B  of  title  IV  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  as 
amended.  11410.630  through  410.670. 

7.  Section  422.203  It  amended  by 
revlalng  paragrapha  (a)(lMili).  (a)(2)(il). 
and  (c)  and  by  removing  paragraph  (d) 
to  read  aa  foUowa: 


1422.202 

(ill)  As  to  entltlemeni  under  Part  A  or 
Part  B  of  title  XVUI  of  the  Act.  or  as  to 
the  amount  of  benefltt  under  Part  A  of 
Buch  title  XVUI  (where  the  amount  in 
controversy  is  tlOO  or  more):  or  of 
health  aerviceo  to  be  provided  by  a 
health  maintenance  organization 
without  additional  coats  (where  the 
amount  in  controversy  is  $100  or  more): 
or  ss  to  the  amount  of  benefita  under 
Part  B  of  title  XVUI  (where  the  amount 
in  controveray  it  $500  or  more);  or  as  to 
a  determination  by  a  peer  review 
organization  (PRO)  under  title  XI  (where 
the  amount  in  controversy  ia  $200  or 
more);  or  as  to  certain  determinations 
made  under  section  1154. 1642(1). 
1886(0(2).  or  1879  of  the  Act:  any  party 
to  tuch  a  determination  may.  pursuant 
to  the  applicable  section  of  the  Act,  file 
e  written  request  for  a  hearing  on  tlie 
determination.  After  a  reconsidered 
determination  of  a  claim  for  benefits 
under  Part  B  of  title  IV  (Black  Lung 
beoeflto)  of  the  Federal  Mine  Safety  and 


hleelth  Act  of  1977  (30  U.S.C  021 
through  025),  a  party  to  the 
determination  may  file  a  written  request 
for  hearing  on  the  determination. 

•  •        •        •        • 

(2)  •  •  • 

(11)  A  determination  terminating  an 
agreement  with  a  provider  of  services, 
such  institution,  facility,  agency,  or 
clinic  may.  pursuant  to  section  1866  of 
the  Act.  file  a  written  request  for  a 
hearing  on  the  determination. 

*  •        •        •        • 

(c)  Hearing  decision  or  other  action. 
Generally,  the  adminittrative  law  judge 
will  either  decide  the  case  after  hearing 
(unieta  hearing  ia  waived)  or.  if 
appropriate,  dismiss  the  request  for 
hearing.  With  respect  to  a  hearing  on  a 
determination  under  paragraph  (a)(1)  of 
thit  tection.  the  adminittrative  law  , 

judge  may  certify  the  case  %vlth  a 
recommended  decision  to  the  Appeals 
Council  for  decision.  If  the 
determination  on  which  the  hearing 
request  it  based  relatea  to  the  amount  of 
benefits  under  Part  A  or  B  of  title  XVUI 
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of  the  Act,  to  health  services  to  be 
provided  by  a  health  maintenance 
organization  without  additional  costs,  or 
to  reO  determinations,  the 
administrative  law  judge  shall  dismiss 
the  request  for  hearing  if  he  or  she  finds 
that  the  amount  in  controversy  is  less 
than  $100  for  appeals  arising  under  Part 
A  or  concerning  health  maintenance 
organization  benefits;  less  than  $200  for 
appeals  arising  from  PRO 
determinations:  and  less  than  $500  for 
appeals  arising  under  Part  B.  Hearing 
decisions  must  be  based  on  the  evidence 
of  record,  under  applicable  provisions  of 
the  law  and  regulations  and  appropriate 
precedents. 

8.  Section  422.210  is  amended  by 
revising  the  section  title  and  paragraph 
(a)  to  read  as  follows: 

S  422.210    .ludMal  review. 

(a)  General.  A  claimant  may  obtain 
judicial  review  of  a  decision  by  an 
administrative  law  judge  if  the  Appeals 
Council  has  denied  the  claimant's 
request  for  review,  or  of  a  decision  by 
the  Appeals  Council  when  that  is  the 
final  decision  of  the  Secretary.  A 
claimant  may  also  obtain  judicial  review 
of  a  reconsidered  determination,  or  of  a 
decision  of  an  administrative  law  judge, 
where,  under  the  expedited  appeals 
procedure,  further  administrative  review 
is  waived  by  agreement  under 
§S  404.928, 410.629d.  or  416.1426  of  this 
chapter  or  42  CFR  405.718a-e  as 
appropriate.  For  judicial  review  as  to  the 
amount  of  benefits  under  Part  A  or  Part 
B  of  title  XVm  of  the  Social  Security 
Act.  or  of  health  services  to  be  provided 
by  a  health  maintenance  organization 
without  additional  cost,  the  amount  in 
controversy  must  be  $1,000  or  more  as 
provided  under  section  18e9(b)  and 
section  1876(c)(5)(B)  of  the  Act  For 
judicial  review  of  a  determination  by  a 
PRO.  the  amount  in  controversy  must  be 
$2,000  or  more.  An  institution  or  agency 
may  obtain  judical  review  of  a  decision 
by  the  Appeals  Council  that  it  is  not  a 
provider  of  services,  or  of  a  decision  by 
the  Appeals  Council  terminating  an 
agreement  entered  into  by  the  institution 
or  agency  with  the  Secretary  (see 
section  1866(b)(2)  of  the  Act).  The  Social 
Security  Act  does  not  provide  for  a  right 
to  judicial  review  of  a  final  decision  of 
the  Secretary  regarding  the  status  of  an 
entity  which  is  not  a  "provider  of 
services",  such  as  an  independent 
laboratory.  Providers  of  services  or 
other  persons  may  seek  judicial  review 
of  a  final  administrative  determination 
made  pursuant  to  section  1128(b)(6)  of 
the  Act.  There  are  no  amount-in- 


controversy  limitations  on  these  rights 
of  appeal. 


Subpart  E— Availability  of  Information 
and  Records  to  ttw  PuMc 

g.  The  authority  citation  for  Subpart  E 
is  revised  to  read  as  follows: 

Authority:  Sees.  205, 1102. 1106,  and  1871  of 
the  Social  Security  Act;  42  U.S.C.  405, 1302, 
1306.  and  1395hh:  Sec  413(b)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977;  30  U.S.C. 
923(b),  5  U.S.C  552  and  552a.  8  U.S.C.  136a  26 
U.S.C.6103. 

§§  422.426. 422.428. 42Z444.  and  422.445 

[Amended] 

10.  In  SS  422.426,  422.428,  422.444  and 
422.445,  remove  the  phrase  "Office  of 
Information"  where  it  appears  and  add 
in  its  place  the  phrase  "Office  of  Public 
Inquiries". 
|FR  Doc.  88-2031  Filed  1-27-89;  8:45  am) 

SILUNO  COOe  41SS-11-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  635 

[FHWA  Dodcet  No.  67-1S] 

RIN  2125-AB87 

Construction  and  Maintenance; 
Contract  Procedure^  Standardized 
Contract  Clauses 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 


summary:  The  FHWA  is  revising  its 
regulations  on  contract  procedures  to 
implement  the  provision  mandated  by 
section  111(c)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (STURAA)  of  1987 
which  became  law  on  April  2, 1987. 
Section  111(c)  amends  section  112  of 
Title  23.  United  States  Code  (23  U.S.C). 
to  direct  the  Secretary  of  Transportation 
to  issue  regulations  establishing  and 
requiring  certain  standardized  contract 
clauses  in  all  Federal-aid  highway 
contracts  unless  otherwise  provided  for 
by  State  law.  The  standardized  contract 
clauses  will  provide  for  the  equitable 
adjustment  of  contract  terms:  (1)  Where 
site  conditions  differ  from  those 
indicated  in  the  contract  (2)  where  work 
has  been  suspended  by  order  of  the 
contracting  agency  (other  than  a 
suspension  of  work  caused  by  the  fault 
of  the  contractor  or  by  weather),  and  (3) 
where  there  are  significant  changes  in 
the  character  of  the  work  specified  in 
the  contract 


EFFECnVE  DATE  May  1, 1989.  The 
provisions  contained  in  this  final  rule 
apply  to  all  Federal-aid  contracts 
authorized  to  proceed  with  the 
construction  stage  on  or  after  May  1. 
1989. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  William  A.  Weseman.  Chief. 
Construction  and  Maintenance  Division, 
(202)  366-0392  or  Mrs.  Kathleen 
Markman.  Office  of  the  Chief  Counsel. 
(202)  366-0780.  Office  hours  are  from    ■ 
7:45  a.m.  to  4:15  p.m..  ET.  Monday 
through  Friday,  except  for  legal 
holidays. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal-aid  highway  program, 
federally  assisted  projects  are  generally 
constructed  by  private  contractors  under 
contract  to  the  State  highway  agencies 
(SHAs)  or  local  goverrunental  agencies. 
Payment  to  the  contractors  is  based  on 
the  amount  of  work  performed  in 
accordance  with  the  terms  of  the 
contract  The  FHWA  reimburses  the 
statutory  Federal  share  of  the  costs  to 
the  SHAs  as  the  projects  are 
constructed  and  the  costs  are  incurred. 
The  plans,  specifications,  and  estimates 
(PS&E)  are  prepared  by  the  SHAs  or 
their  representatives.  Due  to  the  nature 
of  subsurface  conditions,  highway 
construction,  and  conditions  under 
which  the  work  is  performed,  the 
geotechnical  engineer  and  the  designer 
caimot  always  accurately  determine  and 
describe  in  the  contract  documents  all 
the  subsurface  or  latent  conditions 
existing  at  project  sites.  Consequently, 
in  some  instances  the  subsurface 
conditions  encountered  during 
construction  may  be  different  from  those 
described  in  the  geotechnical  reports  or 
indicated  in  the  plans.  These 
imanticipated  conditions  may  cause  a 
change  in  construction  costs. 

There  also  may  be  situations  which 
develop  during  construction  requiring 
the  contracting  agency  (SHA  or  local 
governmental  agency)  to  order  the 
contractor  to  slow  down  or  stop  the 
progress  of  construction  through  no  fault 
of  the  contractor  and  not  due  to  weather 
conditions.  These  situations  may  occur, 
for  example,  when  a  defect  in  the  design 
is  found  and  the  contracting  agency 
needs  time  to  study  the  problem  and 
correct  the  design  or  when  a  third  party, 
not  part  of  the  Federal-aid  contract 
does  not  perform  as  originally 
anticipated.  These  slowdowns  or 
stoppages  in  the  work  may  cause  a 
change  in  construction  costs. 

There  also  may  be  situations 
encountered  during  construction  which 
require  the  contracting  agency  to  make 
alterations  in  the  design.  When  these 
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occur.  th«  contract  quantiliM  ara 
normally  ckanfad  to  reflect  th« 
altaration.  and  th«  contract  tt  Bradlflad 
•ocordmnly.  Som«  of  Ihaaa  altarationa 
could  tigmfkantty  increaae  or  daoaaaa 
the  coatractor't  production  coat*,  tn 
addition  to  providing  a  changa  in  th« 
amount  of  work  ra«|uir«d  by  the 
contract. 

Tha  unaotlcipalad  vanationa  in 
contract  ooata  causad  by  any  of  tiia 
abova  maatiooad  aitualiona  may  in 
•oma  inalancaa  add  up  to  lizable 
amounta  of  money  and  conatitute  an 
additional  rtak  to  either  (ha  coatraclof 
or  contracting  agency  In  thoae  Statas 
where  the  contracting  agency  shifta  tha 
rt'iponaibility  of  such  coata  to  (he 
contractor,  the  contract  documents 
normally  do  not  providt*  for  a 
mechanism  to  allow  the  contrac(ing 
agency  to  legally  adjust  the  contract  to 
ircover  a  savinga  due  to  a  decrease  In 
coats  or  to  compensate  the  contractor 
for  an  Increase.  Thus,  the  contrHcting 
agency  does  not  normally  recover  for 
(he  decreases,  and  the  con(ructor  can 
only  recover  for  (he  increases  by  either 
anticipating  such  coats  and  increasiof 
(he  amount  bid  by  including  a 
contingency  amount  In  the  bid  or  by 
submitting  a  claim.  Claims  and  the 
poaalble  reoultlng  litigation  proceaa  «•• 
be  quite  lengthy  and  coatly  and  oflaa 
yield  uaaatlsfactory  results  for  both 
parties.  On  the  other  hand,  the 
contractor's  contingency  amount  when 
included  in  the  bid  SMy  exceed  any 
actual  additional  ooalik  and  may  result 
in  an  unreasonable  iwlndfiill  for  the 
contractor,  and  may  unneceaaarlly 
increase  the  construction  costs  to  the 
public 

fVevioua  F>fWA  policy  did  not 
mandate  any  speciQc  contract 
proviaiQoa  to  address  resolation  of  thaae 
situations,  but  encouraged  the  adoption 
of  contract  language,  such  as  dauaea 
104.02  and  108.07  of  the  18M  American 
Association  of  State  Highway  and 
Transportation  OfRdals  (AASI1TO) 
"Guide  Specificationa  for  Highway 
Construction"  (available  from  AA8HTO. 
444  North  Capitol  Street  NW  .  Suite  22S. 
Washington.  DC  2O0OI].  These  clauses 
provided  for  an  aqaitable  adiuatment  of 
the  contract  terms  in  the  event  of 
unanticipated  variations  In  contract 
coata.  Section  111(c)  of  the  STURAA  of 
1987.  Pub.  L  100-17.  101  Stat.  132  and 
147,  however,  made  It  a  requirement  for 
the  Secretary  of  Transportation  to 
develop  and  require  to  be  Included  in 
Federal-aid  contracts,  unleaa  otherwise 
provided  for  by  Slate  law.  a 
standardised  contract  clause  sddressing 
the  equitable  adtnatment  of  the  contract 
tnrma  for  ntfferlng  site  conditions. 


material  rhsngss  in  the  scope  of  work. 
and  suspensions  of  wori  ordered  by  the 
contracting  agency  other  (han  those 
cauaed  by  the  fault  of  the  contractor  or 
by  weather. 

The  requiremenu  contained  In  section 
111(c)  of  the  STURAA  of  1987  were 
originally  constdsred  for  edoptioo  by  the 
9eth  Congress  (HJl.  3128).  but  s  biU  was 
never  enacted  because  the  House  and 
Senate  Commit  tecs  conferees  were 
unable  to  reach  agreement.  A  similar 
bill,  subsequently  considered  and 
adopted  by  the  lOOth  Coi^reaa,  was 
accompanied  by  only  an  abbreviated 
House  Committee  Report.  Therefore,  the 
1988  House  Committee  Report  (HJt  Repi 
No.  065,  99th  Congress.  2d  Sesa.  B- 
11(1988))  is  the  primary  legislative 
history  of  section  111(c).  The  final  rule 
takes  into  consideration  the 
congressional  intent  as  shown  in  this 
House  Committee  Report,  the  comments 
received  by  the  FHWA  on  the  Notice  of 
Propoeed  Rulemaking  (NPRM).  and 
other  available  publ^hed  information. 

Section  111(c)  of  the  STURAA  of  1987 
apptiea  to  ail  projects  approved  by  the 
FHWA  under  Section  108  of  Title  23. 
United  States  Code  (23  U.S.C  108.  PUna. 
Specifications,  snd  EstisMles). 
However,  section  108  provides  that 
PSAFs  adminiaterad  under  aectioa  117 
of  Title  23.  United  States  Code  (23  US.C 
117.  Certification  Acceptance)  are 
exempted  fraa  the  PHWA  approval 
requirsisnis.  Therefof*.  the  provisions 
of  section  111(c)  of  STURAA  al  1887.  do 
not  apply  to  promts  administered  under 
an  approved  certification  acceptance 
plan. 

Highway  contractor  organixatione 
have  long  voiced  their  support  for 
standardized  changed  condlttona 
dauaes.  They  have  feh  that  contractors 
should  not  hsve  to  assume  the  risk  for 
the  poasibdlty  of  differing  site 
conditions,  significant  changes  in  the 
character  of  the  work,  or  suspensions  of 
work  for  the  convenience  of  the 
contracting  agency.  The  1988  House 
Committee  Report  articulated  this  same 
view  m  stating  that  contracture  »hould 
be  able  to  bid  a  project  wtth  the 
expectation  of  being  compensated  for  all 
the  acceptable  work  wrhich  is  performed 
In  accordance  with  the  terms  of  the 
contract,  in  addition,  the  report 
irulicates  that  a  standardized 
arrangement  would  provide  more 
uniformity  among  the  States  and 
eliminate  much  of  the  frustration  being 
experienced  by  contractors  who  deal 
with  several  States  at  the  same  time. 

An  NPRM  was  published  In  the 
Fadaral  iagletsr  on  December  1. 1987.  st 
S2  PR  48845,  tn  which  the  FHWA 
requested  comments  on  the  proposed 


regulation.  Originally,  comments  were  to 
be  received  by  February  1. 1966; 
however,  pursuant  to  a  request  received, 
the  comment  period  was  extended  to 
March  1. 198a  by  notice  published  In  the 
Federel  Register  on  February  10. 1988.  at 
53  FR  3887. 


General 

Thirty-one  written  comments  were 
received  in  the  docket.  Of  the  31 
comments.  5  were  from  private 
contractors  and  contractor 
organizaUons.  The  remaining  28 
commenu  were  from  SHAa.  All  the 
contractors  and  contractor  organizations 
favored  the  proposed  rule  and 
recommended  minor  revisions.  Ten  of 
the  SHAs  indicated  a  strong  objection  to 
the  rule. 

Several  commenters  revealed 
apprehension  and  concern  that  the 
proposed  regulation  will  result  in  a 
constant  flow  of  notifications  from  the 
contractors  in  an  attempt  to  convert  unit 
price,  competitively  bid  contracts  into 
cost-plus  contracts.  A  comment  was 
also  made  to  the  effect  that  the 
competitive  bidding  process  will  be 
deteriorated,  reducing  quality  and 
increasing  coats.  The  FHWA  knows  of 
no  factual  information  to  sepport  the 
statementa  made  by  these  commenters. 
On  ti>e  contrary,  there  are  a  number  of 
Stales  which  are  preeently  using  similar 
specificationa.  Theee  Statea  have  nol 
reported  om^ot  problems  in  the 
administration  of  such  provisions  in 
their  contracts. 

Several  questions  were  raised  in 
regard  to  tite  future  adminiatration  of 
the  projecU  conUining  the  standardized 
contract  clauses  such  es  the  type  of 
written  notkxs  to  be  used,  allowable 
costs,  eta  As  with  any  other 
specification.  SHAs  are  expected  to 
handle  the  administration  of  the 
standardized  contract  clauses  according 
to  their  standard  administrative 
procedures,  such  as  thoae  contained  in 
SHAs  construction  manuals  and  by 
other  sections  of  the  SHAs'  standard 
specifications  dealing  with  methods  of 
payments,  variations  in  the  work,  eta 

Several  commenters  disagreed  with 
the  statement  made  in  the  preamble  of 
the  NPRM  in  regard  to  the  poaaible 
economic  impacU  of  the  regulation.  The 
preamble  indicated  that  the  regulation 
should  have  a  positive  economic  impact 
because  it  "should  (l)  Reduce  the 
construction  costs  in  general  by 
reducing  the  uncertainties  which  the 
contractor  must  price  during  the  bidding 
process.  (2)  reduce  the  number  of  claims 
reaciting  litigation  thus  reducing  the 
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legal  expenses  of  both  the  contractors 
and  contracting  agencies,  and  (3) 
promote  a  better  working  relationship 
between  the  contractors  and  contracting 
agencies."  The  commenters  indicated 
that,  contrary  to  be  preamble,  the 
regulation  will  have  an  adverse 
economic  impact  and  will  most  likely 
increase  the  construction  costs  of 
Federal-aid  projects.  Some  commenters 
suggested  delaying  the  implementation 
of  the  final  rule  until  the  adverse  effects 
of  the  action  are  studied  in  greater 
detail.  Another  commenter  indicated 
that  the  regulation  will  increase  the 
number  of  claims  that  reach  litigation. 
The  statement  regarding  the  positive 
effects  of  the  rule  originated  with  the 
House  Public  Works  Committee  Bill 
(H.R.  3129)  Report.  The  FHWA  does  not 
have  information  which  would  support 
for  rebut  this  statement.  Nevertheless, 
the  possible  economic  impacts  of  the 
regulation  were  considered  and  it  was 
concluded  that,  even  if  the  number  of 
claims  increased,  the  resultant  increase 
in  project  costs  would  most  likely  not  be 
sufficient  to  trigger  a  full  regulatory 
evaluation.  A  full  regulatory  evaluation 
recommended  by  some  commenters 
was,  therefore,  not  considered 
warranted. 

Some  commenters  suggested  . 
amending  the  regulation  to  indicate  that 
if  the  contractor  disagrees  with  die 
amount  of  the  adjustment  as  determined 
by  the  engineer,  the  contractor  would  be 
allowed  to  perform  the  work  on  a  force 
account  basis.  It  is  not  intented  that  the 
regulation  preempt  force  account 
procedures  provided  by  State 
specificaUons.  Force  account  is  a  viable 
procedure  to  reimburse  the  contractor 
for  contract  adjustments,  as  appropriate. 
It  is  the  FHWA  policy,  however,  that  the 
use  of  force  account  be  keep  to  a 
minimum.  Normally,  force  account  is 
considered  satisfactory  when  the  extent 
of  the  work  cannot  be  quantified  with 
any  degree  of  accuracy  or  an  agreement 
cannot  be  reached  with  the  contractor 
on  appropriate  unit  proces  for  woi4c  to 
be  performed. 

Several  commenters  suggested 
revising  the  term  "equitable  adjustment" 
mainly  because  the  term  could  be 
subject  to  several  different 
interpretations  and  could  lead  to 
litigation.  It  is  agreed  that  the  adjective 
"equitable"  does  not  add  any  substance 
to  the  regulation  since  any  adjustments 
to  the  contract  proposed  by  the  engineer 
should.  In  effect,  be  fair  and 
representative  of  the  cost  of  the 
increased  or  decreased  work.  Therefore, 
the  word  "equitable"  has  been  deleted 
and  only  the  term  adjustment  is  used  in 
the  final  rule. 


Several  commenters  requested 
assurances  from  the  FHWA  that  Federal 
funds  will  participate  on  all  amotmts 
paid  to  contractors  under  the  proposed 
regulation.  Standard  Federal-aid  policy 
does  not  provide  for  such  blanket 
participation.  Federal  participation  on 
adjustments  made  imder  the 
standardized  contract  clauses  will  be 
considered  on  its  own  merits  as  is 
normally  done  with  other  proposed 
adjustments  in  Federal-aid  highway 
projects. 

A  comment  was  made  to  explicitly 
exclude  any  reimbursement  for  loss  of 
anticipated  profits.  The  final  rule 
includes  language  which  clarifies  that 
no  reimbursement  will  be  made  for  loss 
of  anticipated  profits.  This  position  is 
consistent  with  longstanding  FHWA 
policy  to  not  participate  in  loss  of 
anticipated  profits. 

Some  commenters  expressed  their 
opinions  as  to  what  should  constitute 
the  basis  for  extra  compensation  and/or 
contract  time.  It  is  not  Uie  intention  of 
the  regulation  to  specify  the  type  of 
contract  adjustment  to  be  allowed  in 
any  one  specific  situation.  Any  contract 
adjustment  should  be  justifiable  and  fair 
compensation  for  increases  or  decreases 
caused  by  the  changed  contract 
conditions. 

One  commenter  e}q>re8sed  a  concern 
regarding  use  of  the  standardized 
clauses  in  a  contract  with  end-result 
specifications.  The  concern  was  that  a 
contractor  who  underestimates  a  project 
where  differing  site  conditions  are  later 
found  would  be  able  to  offset  his/her 
misjudgment.  There  niay  be  situations  in 
which  a  differing  site  condition  found 
during  construction  could  present  a 
contractor  the  opportunity  to  attempt 
recovery  from  biciding  errors  and/or 
wrong  assumptions  made  diuing  the 
bidding  of  the  project.  For  this  reason,  it 
is  incumbent  upon  the  SHAs  to  assure  a 
careful  and  detailed  review  of  all 
apparent  low  bids  to  detect  any 
unbalancing  and/ or  bidding  errors.  The 
use  of  good  contract  administration 
methods  and  engineering  judgment  is 
essential  for  the  successful 
administration  of  any  project  to  assure 
that  contract  adjustments,  whether  an 
increase  or  decrease,  reflect  only  the 
changed  condition  and  do  not  constitute 
an  unwarranted  monetary  gain  or  loss  to 
the  contractor. 

One  commenter  suggested  amending 
the  regulation  to  make  reference  to  the 
Contract  Disputes  Act  of  1978  (Pub.  L 
95-563. 92  Slat.  2383)  to  allow  the 
contractors  to  carry  any  dispute  beyond 
the  engineer's  decision.  The  Contract 
Disputes  Act  of  1978  is  only  applicable 
to  Direct  Federal  procurement  contracts; 


thus,  it  does  not  apply  to  Federal-aid 
contracts  which  are  administered  by  the 
SHAs  or  the  local  governmental 
agencies.  Further,  the  engineer  is 
expected  to  render  a  fair  decision 
closely  representing  the  differential  in 
costs  caused  by  the  changed  contract 
condition.  In  the  event  of  a  subsequent 
dispute,  since  the  engineer's  decision  is 
an  administrative  action,  the  contractor 
may  still  resort  to  the  judicial  system. 
One  conunenter  suggested  making 
provision  in  the  regulation  to  cover 
instances  where  the  SHA  would 
consider  it  appropriate  to  provide  for  an 
allocation  of  risks  in  the  contract.  Upon 
consideration  of  the  suggestion,  and  a 
reexamination  of  the  statutory  authority 
of  the  Secretary,  it  was  determined  that 
the  Secretary  lacks  the  authority  to 
waive  the  requirements  of  section  111(c) 
for  any  one  project.  The  final  rule  must 
therefore,  be  applicable  to  every 
Federal-aid  highway  project  approved 
under  23  U.S.C  106. 

Several  commenters  suggested 
including  permissive  language  in  the 
final  rule  which  would  permit  the  SHAs 
to  make  changes  in  the  standardized 
contract  clauses  to  accommodate  the 
language  in  their  respective  standard 
specifications.  Other  conunenters 
indicated  that  section  111(c)  requires  the 
Secretary  to  only  establish  guidelines  to 
be  used  by  the  States  in  the  preparation 
of  the  clauses  to  be  used  in  Federal-aid 
highway  contracts.  It  is  the  clear  intent 
of  Congress,  based  on  an  objective 
reading  of  the  statutes  and  the 
conference  report,  that  standardized 
contract  clauses  be  utilized  by  all 
States,  unless  otherwise  provided  for  by 
State  statute.  The  States'  option  to  adopt 
a  clause  or  clauses  different  fit)m  the 
one  established  by  the  Secretary  or  to 
not  adopt  a  clause  at  all  was  clearly 
established  by  Congress  in  the 
Limitation  of  Applicability  of  section 
111(c). 

Section  111(c)  does  not  place  any 
limitation  on  the  timing  of  the  enactment 
of  State  statutes  requiring  or  excluding 
the  inclusion  of  the  standardized 
contract  clauses.  Likewrise,  the  final  rule 
permits  the  States  to  enact  and  make 
effective  such  State  statutes  at  any  time. 
Thus,  the  standardized  contract  clauses, 
established  under  this  rule,  shall  be 
inserted  by  the  SHAs  in  Federal-aid 
contracts  approved  under  23  U.S.C  106 
until  otherwise  provided  for  by  State 
statute. 

Nearly  half  of  the  SHAs  have  already 
adopted  changed  conditions  clauses. 
.    Many  of  them  use  language  similar  to 
the  1984  AASHTO  "Guide 
Specifications  for  Highway 
Construction"  or  to  the  Federal 
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Ac^uitition  Ragulations  (FAR).  In  ordar 
lo  provida  a*  much  conttnully  as 
postiblfl.  and  in  keepiog  with  tha 
principlat  of  federaliam.  tha 
■(■ndardiaad  contract  dausaa  of  tha 
final  rula  hava  baan  davalopad  following 
cloaalv.  whara  poaaibla.  tha  languaga  of 
both  tha  AASHTO  Guide  SpaciHcationa 
and  tha  FAR.  (Tha  FAR  is  contained  in 
48  CFR  Parts  1  to  W.  and  may  ba 
purchasad  from  tha  Superintendant  of 
Documents.  U.S.  Government  Piinting 
Office.  Washington.  DC  20402.  The  FAR 
la  mandatory  only  for  contracts  for 
which  the  Federal  Government  is  the 
contracting  agency.  This  la  not  the 
situation  in  tha  Federal-aid  highway 
program:  therefore,  compliance  with  the 
FAR  is  not  a  requirement.) 

In  l«e.  AASHTO  adopted  and 
published  new  Guide  Specifications 
which  contain  language  that  is  very 
similar  to  that  contained  in  the  clauses 
of  the  final  rula.  Tha  differences 
between  tha  final  rule  and  the  new 
AASHTO  Guide  Speciflcalions  are  in 
the  area  of  Impact  ooats  (fanerally  not 
recognised  by  AASHTO)  and  editorial 
changes  by  AASHTO  needed  for 
conformanca  to  the  language  in  other 
sections  of  tha  Guide  Spadfkationa. 
(Impacts  coats,  also  known  aa  "ripple 
damafta."  are  increased  coala 
attributable  to  tha  changed  contract 
conditiona  but  are  not  part  of  the 
changed  work.) 

Section  835. 13  JfaXt J 

One  cominanlar  suggested  deleting  the 
words  "talant"  and  "unknown"  from  the 
re((ul«(lon.  These  words  are  used  lo 
mean  hidden  lo  tha  naked  eye.  not 
known  at  the  time  of  bidding,  and  as 
such  have  not  been  deleted. 

Several  conunenters  suggested  not 
recognising  impact  costs.  Section 
635  131(s|(1).  as  published  m  the  NPRM. 
provided  for  impact  costs.  Upon  a  ra- 
exuminatiun  of  tha  committee  report,  II 
is  agreed  that  tha  congressional  purpose 
"to  take  at  laaat  soma  of  the  gamble  on 
subaurlaca  ooaditlooa  out  of  the 
bidding"  can  be  accomplished  with  the 
least  amount  of  federalism  impact  if 
impact  costs  are  not  recognised  as  a 
mandatory  contract  adjustment  ItenL  In 
addition,  the  congressional  mandate  is 
to  produce  and  require  a  clause 
addresaing  the  differing  site  conditions 
in  an  equitable  manner.  It  la  felt  this 
mandate  can  ba  accomplished  without 
mandating  the  inclusion  of  Impact  costs. 
For  thaao  raasMM.  the  final  rule  contains 
a  new  epttonal  paramph. 
|ft35.131(a)(1)(iv)whldl«li 
Impact  costs  from  comlikf  ttoo.  Since 
several  of  the  SHAs  praaantly  recognise 
Impact  costs  in  their  assessment  of 
H-tfering  site  conditiona  and  lo  keeping 


with  tha  prlncipla  of  Executive  Order 
12812  on  *'Fedaraliam.~  It  la  the  intention 
that  this  final  rula  not  preclude  tha 
continuation  of  such  practice.  Tbeae 
SHAs.  therefore,  have  the  option  to 
continue  to  recognize  impact  costa  aa 
provided  for  In  their  standard 
specifications  and  contrsct  procedures 
by  deleting  paragraph  63S.131(aKlMiv). 

The  languaae  of  i  a35.l3l(aMl).  as 
contained  in  the  final  rule,  darifias  that 
either  party  to  tha  contract  ia  entitled  to 
request  an  adjustntent  due  to  a  differing 
site  condition.  The  sdjustnient  may  be  to 
fairly  compensate  the  contractor  or 
beneflt  the  Stale:  however,  no 
adjustment  in  favor  of  the  contractor 
will  be  allowed  unless  the  contractor 
notifies  the  contracting  agency  in 
writing  prior  to  performance  of  the 
affected  work  or  disturbing  the  alleged 
differing  site  conditiona.  The  language  of 
I  a35.131(a)(1)  as  contained  in  the 
NPRM  was  also  revised  to  clarify  that 
the  contractor  will  be  notified  of  the 
engineer's  determination.  Several 
editorial  changat  were  made  aa  wall 

SedJon  83S.13Ua)(2f 

Several  commentar*  suggested  that 
impact  costs  not  be  recognized.  Unlike 
the  differing  site  conditions  clause  in 
this  instance,  the  FHWA  believes  that  it 
must  provide  for  the  impact  costs  and 
Electa  of  State-mandated  suspensions 
or  dalayt  of  work  in  order  to  accomplish 
the  congressional  intent.  Therefore,  the 
clause  was  not  changed  as  suggested  by 
the  commentert. 

Several  conunenters  suggested  that 
I  8S5.131(a)(2)  be  clarined  to  indicate 
that  it  only  applies  to  written 
suspensions  of  work  and/or  delays.  The 
clause  has  been  amended  to  clarify  that 
the  suspensions  and  delays  affected  by 
the  clause  are  those  in  writing. 

Conversely,  other  commenters 
recommended  adding  a  provision  for 
constructive  suspensions  and  delays 
(where  the  contracting  a^Mcy  causes  a 
suspension  or  delay  doc  to  action  or 
inactioa  without  issuing  s  wrritten 
suspension  order).  As  discussed  in  the 
NPRM.  it  is  not  the  Intention  of  tha 
regulation  to  expand  this  clause  to 
include  such  suspensions  and  delays. 
However,  some  of  the  SHAs  presently 
recognise  constructive  suspensions  and 
delays  as  well  ss  those  in  writing.  For 
this  reason,  the  final  rule  does  not 
preclude  the  continuation  of  such 
practice  and  SHAs.  thus,  have  the 
option  to  recognize  constructive 
suspanaions  and  delays  as  they  may 
chooae  In  their  standard  specifications 
and  contract  administration  procedures. 
Such  coverage  would,  of  course,  be  in 
addition  to  Uiat  provided  by  tha  written 


suspensions  and  delays  provisions  of 
this  section. 

One  commentar  suggested  amending 
the  regulation  to  clarify  that  the 
suspensions  of  work  clause  applies  only 
If  the  suspension  affects  the  controlling 
operation  and  is  not  caused  by  the 
contractor  or  a  third  party.  It  was  also 
suggested  that  no  additional 
compensation  be  provided  for  any 
suspensions  or  delays  during  a 
reasonable  period  of  time  necessary  to 
evaluate  and  respond  to  any  "di^ering 
site  conditions"  found.  The  regulation 
has  been  wmtten  on  the  basis  that  tha 
effects  of  any  suspension  or  delay 
ortlered  in  writing  by  the  contracting 
agency  will  be  evaluated  in  accordance 
with  recognised  and  accepted  methods. 
Such  methods  normally  make  use  of  the 
contractor's  planned  construction 
schedule  and  lake  into  consideration 
any  effects  on  the  controlling 
operation(8).  It  is  not  intended  that  the 
regulation  exclude  suspensions  or 
delays  caused  by  third  parties  if  these 
are  the  result  of  a  «irritten  instruction  by 
the  contracting  agency.  The  delays 
caused  by  third  parties  or  a  differing  site 
condition  are  to  be  considered  and 
evaluated  on  their  own  merits  on  a  case- 
by-case  basis. 

With  a  few  exceptions,  the 
suspensions  of  work  clause  in  the  1968 
AASHTO  Guide  Specifications  is 
similar  lo  the  FAR.  The  main  difference 
is  that  AASHTO  does  not  recognize 
"constructive  suspensions."  The  FAR 
does.  The  suspensions  of  work  clause  of 
the  final  rule,  as  previously  discussed, 
follows  the  AASHTO  approach  and 
does  not  recognize  constructivt 
suspensions. 

file  clause  is  consistent  with  both 
AASHTO  and  the  FAR  in  not  allowing 
the  recovery  of  profit  on  any  additional 
costs  caused  by  the  suspension  or  delay, 
and  requiring  that  suspensions  must  be 
for  unreasonable  periods.  Thus, 
recognized  suspension  periods  would 
not  include  bnef  customary  suspensions 
inherent  to  highway  construction  for 
reasons  such  as  the  collection  of 
material  samples,  testing  of  materials, 
approvals  of  shop  drawings  and 
material  sources,  etc.,  snd  other 
reasonable  and  customary  suspensions 
necessary  for  the  orderly  supervision  of 
construction  by  the  contracting  agency. 
As  previously  noted,  the  language  of 
I  635.131(aK2)  as  contained  in  the 
NPRM  has  been  revised  in  the  final  rule 
to  clarify  that  suspensions  will  be  in 
writing.  Alao  to  clarify  that  the 
contractor  will  be  notified  of  the 
engineer's  determination,  to  delete  the 
engineer's  reasons  lo  suspend  work 
because  this  is  normally  addressed  by 
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SHAs  ia  other  pwiiaaa  of  thesr  stendard 
specifications,  and  to  make  general 
editorial  r 


Section  035^131  fa ffSf 

Mai\y  commenters  indicated  that  the 
regulation  coatained  aevetal  imdffinfd 
terms  which  may  result  in  controversy 
and  litigation.  Others  recommended  flial 
i  635.1Sl(a]I3}  be  modified  lo  specify  the 
threshold  increase  or  decrease  that 
would  justify  a  request  for  an 
adfustment  to  the  contract  based  on 
changed  prodoctian  costs.  Tlie  majority 
of  these  connnenten  suggested  a 
threshtdd  of  20  to  25  percent  diaoge  in 
the  quantity  of  a  major  item  of  woik. 
The  AASHTO  Guide  Specifications 
defines  a  majui  item  of  work  as  an  item 
whose  total  original  contract  cost 
exceeds  10  percent  of  the  total  original 
coDkact  aaiooiiL) 

ine  FH^UM  cxpniBed  Hiat  a  faKshotd 
amount  had  net  been  included  in  the 
regMatwn  because  this  is  Bonnauy 
oevmeo  hi  vne  oo^Rra^xing  agencies 
standard  specifications.  However,  vpon 
fwttar  considaratioa  aad  in  view  of  the 
comments  laceivad.  the  final  ivie  now 
includes  a  dufiidliii  far  the  tarn 
"signiicant  cfaaagef"  arlndi  inooqiorates 
tniasDold  SHOuitL 

AMMugh  the  1MB  AASifTO  Gaide 
Spedficabons  do  Mt  eaatata  a  SRittea 
defiaition  far  "sigBificant  change"  diey 
do  contain  a  recommendation  tkat  a 
thwehald  aauant  of  25  peiceat  chaage 
ia  tha  qaanlify  of  a  BM)or  iieai  of  w«ik 
be  used  to  denote  auck  fhanpps  It  also 
setsa  capof  25peiceBABiaximufli 
change  in  die  contiact  uait  prices.  The 
FAR.  oa  the  otker  hand  does  not 
establish  a  cap  amouat  osi  unit  prioea 
and  sparifies  tha  thiaclMkl  amoants  at 
15  percent  of  the  qaaatity  of  aay  item  of 
woik. 

The  appraadi  used  in  the  final  rule  is 
similar  to  AASHTO  in  that  a  threskold 
amount  of  25  percent  change  in  the 
quantity  of  a  awier  item  of  urofk  is 
specified.  However  as  in  the  FAR.  a  cap 
on  the  amount  of  change  in  the  unit 
piioe  kaa  not  been  established  la 
addition,  the  final  rule  clarifies  that  the 
term  **8igaifiGaBt  dtan^e"  also  appkes  to 
situations  when  the  character  of  the 
changed  work  differs  materialfy  in  kind 
or  nature  from  the  work  as  originally 
proposed. 

Section  635.131(a)(3)  as  published  in 
the  NPRM  provided  for  impact  costs  to 
the  extent  that  the  impacted  woik  is  part 
of  the  contract.  This  is  in  accordance 
with  the  cnaffessiiinel  latent  in  die 
Confeienoe  Report  aaid  is  aot  cfcanged  ia 
the  final  rule. 

The  NPRM  noted  that  the 
standanfixed  daase  to  i  6SSJJ1(8X3) 
was  not  intended  to  cover  con&tevctii'e 


change  oeders.  (A  caaatouctive  dnnge 
order  ocouib  when  the  cantrui  liag 
afeacy  caases  a  okaage  but  does  not 
iasae  a  written  ofder.)  Several 
comssenten  agreed  diat  the  daase 
shooU  not  provide  far  coastiaLtin 
chaafea.  bat  at  least  «sm  ooaaaentar 
suggested  adding  aach  a  piumiua.  llie 
dause  has  been  wiamdfd  to  tha  fmak 
nde  to  dar^  tiat  the  dnnges  affected 
by  the  stonriOTdiaed  daaae  are  only 
those  to  writisQ.  Hoarever.  several  SHAs 
piaseutlyin  iigain  oaaafanctivie 
changes  as  wefi  as  diase  to  writiag.  TIm 
final  rate  daes  aot  peedade  the 
continuation  af  aadi  a  practioe.  Those 
SHAs  may  continue  to  recognize 
constractfae  riiwgss  as  provided  for  in 
tbev  standard  spedScatiaas  and 
contiad  adauaislialiua  praoedures  to 
additioB  to  the  wnttaa  dwnges  of  work 
as  provided  for  to  f  «3SJ31(a)(3). 

Additiani  ohaages  to  i  OSuUlCaNS) 
as  it  appeami  to  the  NFBkf  todade 
ddettoairfthe  tenia  "Btolpri  id"  and 
"scope"  and  the  aabstitalion  to  their 
place  of  the  tens  "sijpifii  sar  and 
"character."  The  tesai  '^BsAenar 
changed  to  clarify  the  titfe  af  the  I 
The  work  "scope"  was  chisiged  to  i 
"diaracter"  to  avoid  oaaffict  widi  the 
States'  staadard  spedfictoioas. 

In  addltioo.  I  «35.Ul<a)(3)  was 
amended  to  darify  the  exdaaion  of 
reiadiaEsenKnt  far  fcias  at  aatidpated 
profits.  Several  other  changes,  editorial 
in  nnlare,  nwre  also  made  far 
clarification. 

Section  63S.131(b) 


Some  oosBMemers  totetpreted  t 
111(c)  of  die  STURRA  of  1967  to  aUow 
the  SHAs  to  adopt,  by  Slate  atatnte. 
language  of  their  <^aice  for  any  of  dw 
three  daaaes  without  a  detenainatioa 
by  the  Division  AdauaiBtrator  that  the 
State  cUases  are  comparable  to  tbe 
dauses  cantoiaed  to  the  final  rule  and 
took  exception  to  the  reqaireoieat  as  it 
was  preseisted  to  die  NPRM.  Upon 
further  coaaideratioa  and  reexanunatioo 
of  the  oomndttee  report  and  the 
provisions  of  secttasi  111(c)  of  the 
STURRA  of  1987.  die  cooMaentars' 
interpretation  that  the  Divinon 
Administrator'a  detanunatioa  of 
comparability  is  aot  necessay  was 
found  to  have  aterit.  Tlie  final  rate 
reflects  this  deteraunatioa.  Stoles  may 
adopt  any  language  for  the  standaidiBed 
coatrad  daases  or  prdiibit  my  one  or 
more  of  die  dauses  as  long  as  it  is  done 
under  the  oundate  of  a  spedfic  State 
statute  concemii^  changed  contrad 
conditiona.  Such  danse  or  clauses, 
however,  mast  be  to  oanfonaance  with 
23  U.S.C,  23  CFR.  and  odwr  Federal 
statutes  and  regulattons  as  appropriate 
and  will  be  sul^ect  to  the  DrvMoa 


Administrator's  approval  as  pari  of  the 
PS&E. 

The  FHWA  has  detcraitotd  that  diis 
document  does  not  contain  a  major  rale 
under  Execative  Order  12291  or  a 
significant  regulation  under  the 
regulatory  poHcies  and  procedures  of 
the  Department  of  Transportation.  This 
rulemaking  action  has  been  prepared  in 
order  to  implement  a  statutory  mandate. 
That  mandate  requires  the  imposition  of 
new  requiressealB  on  Slate  and  focal 
governments  with  the  inclusion  of 
standardised  contract  dauses  to  all 
Federal-aid  highway  contracts  unless 
the  State  has  developed  and 
implemented,  by  statute,  language  of  its 
choice  for  any  of  the  clauses  or  adopts 
or  has  adopted  a  statute  which  does  not 
permit  indnsiaB  of  such  daaae  or 
dauses.  A  Ml  regolalory  evahiation  is 
not  required  because  of  the  ministerial 
natiae  of  this  action.  However,  potential 
regulatoqr  ton>octo  have  been 
addressed,  as  appropriate,  to  the 
development  of  das  final  rute. 

Under  the  criteria  of  die  Regulatory 
Flexibility  Act  (Pub.  L  95-354),  flie 
FHWA  hereby  certifies  Aat  this  fmal 
rule  wifl  not  have  a  significanl  economic 
impact  on  a  substantial  number  of  small 
entities. 

A  regulatory  infoimalion  number 
(RIN)  is  assigned  to  each  r^ulatory 
action  listed  to  the  Unified  Agenda  of 
Federal  Regulations.  Tbe  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  to  April  and 
October  of  each  year.  The  RIN 
contained  to  the  t*»*'<«"g  of  this 
document  can  be  used  to  cnaa-referenoe 
this  action  with  the  Unified  Agenda. 

This  action  has  been  analyzed  to 
accordance  with  tbe  principles  and 
criterto  contained  to  Executive  Order 
1261Z  and  it  has  been  determraed  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  waiiaut  die 
preparation  of  a  federalism  assessment 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Part  635,  Subpart 
A  of  Chapter  I  of  Tide  23,  Code  of 
Federal  Regulations,  as  set  forth  below. 

(Catalog  of  Federal  DoMeslic  Assialaaae 
Program  Naniier  20.2QS,  Mgkwajr  Ptaaning 
and  CoBslnKtioB.  Hie  fegatatiaiu 
implemealing  ExreoHliTe  Oritx  12372 
Kgarding  inteisovenuwalal  oansakatioii  oa 
Federal  pragraMS  and  activitaes  apply  to  this 
program) 

List  of  Subjects  to  23  CFR  Part  635 

Govenment  contracts.  Grant 
pragrams-transportottoa.  Highway  and 
roads. 
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lMU«d  on  January  23. 1980. 
Rokwt  B.  Fanto. 

FtKhral  Highway  Adminitlralor. 

The  ntWA  hereby  amends  23  CFR 
Part  635.  Subpart  A.  as  follows: 

PART  MS-CONSTRUCTION  AND 
MAINTENANCE 

Subpart  A— Contract  Proc«0ur«« 

1.  Th«  authoritv  citation  for  Part  635 
continues  to  read  as  follows: 

AutlNMtty:  23  U.S.C  11X  113. 114. 117. 126. 
and  3M;  31  U  S.C  6606: 42  U.SC.  3334.  4601  e/ 
seq.:  40  CFR  1.4a(b). 

■  2.  Part  636,  Subpart  A  is  amended  by 
adding  a  new  1 635.131  to  read  as 
follows: 


I6M.131    omertns  sNa  ( 

101  woni  ana  aPBranoam 
I  in  mm  onmWBtm  Of  wonL 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following  contract 
clauses  shall  be  made  part  of.  and 
incorporated  in.  each  highway 
construction  project  approved  under  23 
U.S.C.  106; 

(I)  Differing  $ite  conditions,  (i)  During 
the  progress  of  the  work,  if  subsurface 
or  latent  physical  conditions  are 
encountered  at  the  site  differing 
materially  from  those  indicated  in  the 
contract  or  if  unknown  physical 
conditions  of  an  unusual  native, 
differing  materially  from  those 
ordinarily  encountered  and  generally 
recognized  as  Inherent  in  the  work 
provided  for  in  the  contract,  are 
encountered  at  the  site,  the  party        ^ 
discovering  such  conditions  shall 
promptly  notify  the  other  party  in 
«vrtting  of  the  speciflc  difTering 
conditions  before  they  are  disturbed  and 
before  the  affected  work  is  performed. 

(II)  Upon  written  notification,  the 
engineer  will  invaotivste  the  conditions, 
and  if  he/she  delanalnss  that  the 
conditions  materially  differ  and  cause 
an  increase  or  decrease  in  the  cost  or 
time  required  for  the  performance  of  any 
work  under  the  contract,  an  ad|ustment. 
excluding  loss  of  anticipated  profits,  will 
bo  aMde  and  the  contract  modified  in 
writinf  accordingly  The  engineer  will 
notify  the  contractor  of  his/her 
determination  whether  or  not  an 
adjustment  of  the  contract  is  warranted. 

(iii)  No  contract  adjustment  which 
results  in  a  benefit  to  the  contractor  will 
bo  allowed  unless  the  contractor  has 
provided  the  required  written  notice. 

(iv)  No  conUact  adjustment  will  be 
allowed  under  this  clause  for  any  effects 
caused  on  unchanged  work.  (This 
provision  may  be  omitted  by  the  SHAs 
at  their  option.) 


(2)  Suspensions  of  work  ordered  by 
the  engineer,  (i)  If  the  performance  of  all 
or  any  portion  of  the  work  is  suspended 
or  delayed  by  the  engineer  in  writing  for 
an  unreasonable  period  of  time  (not 
originally  anticipated,  customary,  or 
inherent  to  the  construction  industry) 
and  the  contractor  believes  that 
additional  compensation  and/or 
contract  time  is  due  as  a  result  of  such 
suspension  or  delay,  the  contractor  shall 
submit  to  the  engineer  in  writing  a 
request  for  adjustment  within  7  calendar 
days  of  receipt  of  the  notice  to  resume 
work.  The  request  shall  set  forth  the 
reasons  and  support  for  such 
adjustment. 

(ii)  Upon  receipt,  the  engineer  will 
evaluate  the  contractor's  request.  If  the 
aa||Mer  agrees  that  the  cost  and/or 
tiaw  laquired  for  the  performance  of  the 
contract  has  increased  as  a  result  of 
such  suspension  and  the  suspension  was 
caused  by  conditions  beyond  the  control 
of  and  not  the  fault  of  the  contractor.  Its 
suppliers,  or  subcontractors  at  any 
approved  tier,  and  not  caused  by 
weather,  the  engineer  will  make  an 
adjustment  (exduding  profit)  and 
modify  the  contract  in  writing 
accordingly.  The  engineer  will  notify  the 
contractor  of  his/her  determination 
whether  or  not  an  adjustment  of  the 
contract  Is  warranted. 

(iii)  No  contract  adjustment  will  be 
allowed  unless  the  contractor  has 
submitted  the  request  for  adjustment 
within  the  time  presented. 

(iv)  No  contract  adjustment  will  be 
allowed  under  this  clause  to  the  extent 
that  performance  would  have  been 
suspended  or  delayad  by  any  other 
cause,  or  for  whtok  an  adjustment  is 
provided  for  or  excluded  under  any 
other  term  or  condition  of  this  contract. 

(3)  Significant  changes  in  the 
character  of  work,  (i)  The  engineer 
reserves  the  right  to  make,  in  writing,  at 
any  time  during  the  work,  such  changes 
in  quantities  and  such  alterations  in  the 
work  as  are  necessary  to  satisfactorily 
complete  the  project.  Such  changes  in 
quantities  and  alterations  shall  not 
invalidate  the  contract  nor  release  the 
surety,  and  the  contractor  agrees  to 
perform  the  work  as  altered. 

(ii)  If  the  alterations  or  changes  in 
quantities  significantly  change  the 
character  of  the  work  under  the 
contract,  whether  or  not  changed  by  any 
such  different  quantities  or  alterations, 
an  adjustment,  excluding  loss  of 
anticipated  profits,  will  be  made  to  the 
contract.  The  basis  for  the  adjustment 
shall  be  agreed  upon  prior  to  the 
performance  of  the  work.  If  a  basis 
cannot  be  agreed  upon,  then  an 
adjustment  will  Im  made  either  for  or 
against  the  contractor  in  such  amount  as 


the  engineer  may  determine  to  be  fair 
and  equitable. 

(iii)  If  the  alterations  or  changes  in 
quantities  do  not  signiflcantly  change 
the  character  of  the  work  to  be 
performed  under  the  contract,  the 
altered  work  will  be  paid  for  as 
provided  elsewhere  in  the  contract. 

(iv)  The  term  "significant  change" 
shall  be  construed  to  apply  only  to  the 
following  circumstances: 

(A)  When  the  character  of  the  work  as 
altered  differs  materially  in  kind  or 
nature  from  that  involved  or  included  in 
the  original  proposed  construction  or 

(B)  When  a  major  item  of  work,  as 
defined  elsewhere  in  the  contract,  is 
increased  in  excess  of  125  percent  or 
decreased  below  75  percent  of  the 
original  contract  quantity.  Any 
allowance  for  an  increase  in  quantity 
shall  apply  only  to  that  portion  in  excess 
of  125  percent  of  original  contract  item 
quantity,  or  in  case  of  a  decrease  below 
75  percent,  to  the  actual  amount  of  work 
performed. 

(b)  The  provisions  of  this  section  shall 
be  governed  by  the  following: 

(1)  Where  State  statute  does  not 
permit  one  or  more  of  the  contract 
clauses  included  in  paragraph  (a)  of  this 
section,  the  State  statute  shall  prevail 
and  such  clause  or  clauses  need  not  be 
made  applicable  to  Federal-aid  highway 
contracts. 

(2)  Where  the  State  highway  agency 
has  developed  and  implemented  one  or 
more  of  the  contract  clauses  included  in 
paragraph  (a)  of  this  section,  such  clause 
or  clauses,  as  developed  by  the  State 
highway  agency  may  be  included  in 
Federal-aid  highway  contracts  in  lieu  of 
the  corresponding  clause  or  clauses  in 
paragraph  (a)  of  this  section.  The  State's 
action  must  be  pursuant  to  a  speciflc 
State  statute  requiring  differing  contract 
conditions  clauses. 

|FR  Doc  80-2030  Filed  1-27-86:  8:45  am) 
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DEPARTMCNT  OF  THE  TREASURY 
Intamal  RavafNM  Sarvtca 
26CFRPart1 

(TJ>.  tsati 

ANocation  and  Apportionmant  of 
DadMCtion  for  State  Income  Taxaa; 
vorracnon 

AOCNCV:  Internal  Revenue  Service. 
Treasury. 


action:  Correction  to  temporary 
regttla  trans. 


:  This  document  contains  a 
correction  to  the  Federal  Register 
publication  for  Monday.  December  12. 
1988.  beginning  at  53  FR  49873  of  the 
temporary  regulations  (T.D.  8236).  The 
temporary  reflations  relate  to  the 
allocation  and  apportionmeol  of 
deductions  for  state  income  taxes  in 
computing  taxable  income  from  sources 
inside  and  outside  tbe  United  States. 

FOR  ranTNCR  MPONMATION  CONTACTt 
David  F.  Chan  of  Ibe  Office  of  Assodale 
Chief  Counsel  (Intematioaal),  (202)  634- 
5404  (not  a  toU-&ee  nuniber). 


ARV 


>tiom: 


fi- , J.  I        I  it 

DaCKglUUUU 

On  December  12. 1988.  temporary 
regulations  relating  to  the  allocation  and 
apportionaient  of  deductioBS  for  state 
income  taxes  in  computing  taxable 
income  from  sources  inside  and  outside 
the  United  States  were  published  in  the 
Foderal  Register  (53  FR  49673).  The  text 
of  the  temporary  regulations  served  as 
the  text  of  the  pn^iosed  regulations 
cross-refOvnced  in  the  Notice  of 
Proposed  Rulemaking  in  the  Proposed 
Rules  section  of  the  same  issue  of  the 
Fodsoal  Registar. 

Need  for  ComcHoa 

As  published,  the  temporary  rales 
contain  typograplriuil  errors  which  may 
prove  to  be  asielrading  and  are  in  need 
of  correction. 


1*111  iiiilisiglj  tbe  pobficatioa  of  the 
temporary  rules  (TJX  8238).  wfaicfa  was 
the  subject  of  FR  Doc  86-28460  (53  FR 
49673).  Is  corrected  as  follows: 

1.  In  tbe  preamble,  under  the  heading 
■TJISCUSSION".  in  subheading  "Section 
1.861-8",  on  page  49673.  cohimn  2,  Kne  2. 
the  language  "reserving  paragraph  (e)(b) 
of  S  1.861-«."  should  read  "reserving 
paragraph  (e)(6)  of  f  1.8B1-8.". 

§lJ6i-iT  CCaiTsctadl 

2.  On  page  49875.  column  1.  the  next 
printed  line  iaunediately  following  the 
conclusion  of  8  1.861-8T(e)(6Mui)  should 
read 


DEPARTUCNT  OF  THE  MTERtOR 

OMca  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 


r  Office  of  Surface  Mining 
Reclamation  and  EnfbroenieRt  (OSMRE), 
Interior. 
action:  Final  rule. 


DaleD. 

Chief,  Regufations  Unit,  Atsistant  Chief 
Counsel  (Corporale}. 

(FR  Doc.  88-2067  Filed  1-27-89:  &45  amj 
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:  OSMRE  is  announcing 
approval  of  an  amendment  to  the  New 
Mexico  permanent  regulatory  program 
(hereinafter  referred  to  as  the  New 
Mexico  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMOIA).  The  amendment  pertains 
to  cultural  and  historic  resources.  Tbe 
amendment  revises  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  January  3a  1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  825 
Silver  Avenue.  SW..  Suite  310, 
Albuquerque,  NM  87102:  Telephone 
(505)  766-14ai. 
SUFPtaiENTARV  mformation: 

LBadcgroiuMl 

On  December  31. 198a  The  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  Information 
regarding  the  general  background  for  the 
New  Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  detailed  explanation  of 
the  conditions  of  approval  of  the  New 
Mexico  program  can  be  found  in  tbe 
December  31, 1980  Fedmai  BngjiNii  (45 
FR  86459).  Actions  taken  subseqaent  to 
the  approval  of  the  New  Mexico 
program  are  found  io  30  CFR  931.12. 
931.13. 93L15.  and  931.16. 

II.  Discussion  of  Ae  Amendment 

In  accordance  with  the  provisions  of 
30  CFR  732.17(f).  the  Director  of  OSMRE 
on  June  9, 1987.  notified  New  Mexico  of 
certain  changes  necessary  to  ensure  that 
the  approved  regulatory  program 
remained  no  less  stringent  than  SMCRA 
and  no  less  elective  than  the  revised 
Federal  regulations  concerning  the 
protection  of  cultural  and  historic 
resources. 

In  response  to  one  of  the  requirements 
of  OSMRE's  June  9. 1987.  letter.  New 
Mexico  on  September  1, 1988,  submitted 
to  OSMRE  a  proposed  amoMkneat  to 
Coal  Surface  Mining  Commission 
(CSMC)  Rule  80-1  (Administrative 


Record  No.  NM-441).  The  proposed 
amendment  concerns  wmtten  permit 
fmdings  for  cultural  aad  historic 
resources. 

OSMRE  announced  receipt  of  the 
proposed  amendment  in  the  November 
2. 1968,  Federal  Register  (53  FR  44202) 
and,  in  the  same  notice,  opened  ttie 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment.  The  public  comment  period 
closed  on  December  2. 1988.  The  public 
hearing,  scheduled  for  November  28. 
1988.  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

III.  Director's  FincBngs 

The  Director  flnds,  in  accordance  nvith 
SMCRA  and  30  (TR  732.15  and  732.17. 
that  the  amendment  submitted  by  New 
Mexico  on  September  1, 1968.  meets  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VU  as  discussed  below.  The 
Director  is  approving  the  rule  with  tbe 
provision  that  it  be  fully  promulgated  in 
a  form  identical  to  that  submitted  to  and 
reviewed  by  OSMRE  and  the  pabiia 
New  Mexico  proposes  to  revise  CSMC 
Rule  80-1.  Section  11-19.  to  add  a  new 
subsection  (p).  This  new  subsection 
would  require  the  Director  of  the  New 
Mexico  Mining  and  Minerals  Division 
(MMD)  to  make  a  written  pennit  finding 
showing  that  be  has  taken  into  account 
the  effect  of  the  proposed  permitting 
action  on  properties  listed  on  and 
eligible  for  Hsting  on  the  National 
Register  of  Historic  Places.  This  finding 
would  be  supported  by  inclusion  of 
appropriate  permit  conditions  or 
changes  in  the  operation  plan  protecting 
hisloric  resources,  or  documentation 
that  no  additional  protective  measures 
Mwre  necessary. 

Except  for  the  inclusian  (rf  State- 
specific  references.  SCMC  Rule  80-1-11- 
19(p)  is  identical  to  tbe  corresponding 
Federal  rule  at  30  CFR  773.15(cKll). 
Therefore,  the  Director  finds  that  it  is  ao 
less  effective  than  the  Federal  rule. 

IV.  Summary  and  Disposition  of 
Comments 

OSMRE  did  not  receive  any  public 
comments  in  response  to  its  November 
2, 1988,  Federal  Register  notice,  and  it 
did  not  hold  a  pubHc  hearing  because  no 
one  requested  an  opportunity  to  provide 
testimony. 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll),  OSMRE  solicited 
comments  ftvMn  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  New  Mexico  program.  In 
response,  the  Bureau  of  L^nd 
Management  (BLM)  requested  that  ttte 
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word  "and"  b«  raplaced  by  the  word 
"or"  in  the  phuMt  "propertiee  htled  on 
•nd  ehdible  for  hatins  on  the  NHtionnl 
RetUter  of  Hislunc  Placet."  OSMRE  did 
not  pursue  this  comment  with  New 
Mexico  because  New  Meiico  • 
propoeed  rule  ia  identical  to  the  Federal 
counterpart  which  will  be  interpreted  in 
the  manner  desired  by  I  he  BLM. 

Pursuant  to  30  CFR  732.17(h)(4). 
OSMRE  solicited  comments  from  the 
State  Misloric  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation.  The  SMPO  for 
New  Mexico  line— IWlilsd  that  CSMC 
Rule  ao-1 -11-19  letwence  the 
consultation  conducted  between  the 
New  Mexico  SHPO  and  the  MMD  under 
their  existing  Memorandum  of 
Understanding  (MOU).  OSMRE  did  not 
require  that  MMD  revise  its  proposed 
rule  because  the  Federal  counterpart 
regulation  contains  no  such  requirement 
to  reference  SHPO /regulatory  authority 
MOU's.  The  fact  that  the  proooeed  rule 
does  not  reference  the  MOU  has  no 
impact  on  the  existina  MOU  nor  should 
it  affect  the  continued  coordination  and 
consultation  by  the  SHPO  and  MMD  on 
permitting  matters  concerning  historical 
properties.  Consultation  with  the  SHPO 
is  rwiulrad  by  CSMC  Rule  80-l-2-12(e). 

V.  DIcwrtor's  OedifaM 

Based  on  the  above  finding,  the 
Director  is  approving  the  proposed 
amendment  submitted  by  New  Mexico 
on  September  1. 10a&  The  Federal 
legulations  at  30  CFR  Part  831  that 
codify  decisions  concerning  the  New 
Mexico  program  are  being  amended  to 
Implement  Uils  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
Standards  is  required  by  SMCRA. 

VI.  PMcedml  DeterminatkMW 

National  Environmental  Policy  Act 
Hie  Secretary  has  determined  that, 
pursuant  to  section  7tn(d)  of  SMCRA.  SO 
UAC  l»2(d).  no  eevironoiental  impact 
statement  need  be  prepared  on  thla 
rulemaking. 

Executiv  Orthr  No.  12291  and  lAe 
Rsgulatory  Flexibility  Act.  On  July  tX 
1964.  the  Office  of  Management  and 
Bedfst  (OMB)  granted  OSMRE  an 
exemptton  from  sections  3.  4.  7.  and  8  of 
Executive  Order  12291  for  action 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action. 
OBMBB  ia  exempt  from  the  requirement 
topNpiie  a  regulitory  impact  analysis. 


and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  aeq.). 

This  rule  will  not  impose  any  new 
requirements:  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  would  be 
met  by  the  State. 

Paperwork  Reduction  AcL  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  OME  44  U.S.C  3607. 

List  of  Subjects  ia  »  CFR  Part  m 

Coal  mining.  Intergovernmental 
reletlons.  Surface  mining.  Underground 
mining. 

D«tr  lanuary  23.  ISSB. 
RobMlLBoML 

Deputy  Dirtclor.  Office  of  Surface  Mining 
Reckunalion  and  Enforcement 

For  the  reasons  set  out  in  the 
preamble.  Title  3a  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PUff  ni-l«W  MEXICO 

1.  The  authority  citation  for  l>art  091  is 
revised  to  read  as  follows: 


Final  rule. 


.»VS.C\mH»eq. 

X  The  authority  citations  for 
II  flSl.ia  931.11. 931.12.  and  S31.1S  are 


9.  Sectkm  991.18  is  amended  by 
adding  a  new  peragraph  (g)  to  reed  as 
follows: 


1 991.19 


(g)  The  following  amendment 
submitted  on  September  1. 1988  is 
approved  effective  January  30. 1980 
provided  New  Mexico  adopts  the 
regulation  in  a  form  identical  to  that 
submitted  to  OSMRE:  Addition  of  New 
Mexico  Coal  Surface  Mining  (CSMC) 
Rule  80~2-22-29(p).  to  require  a  finding 
for  permit  approval  regarding  historic 
and  cultural  resources. 
[Fit  Doc  a»-1S0e  Filed  1-Z7-SSC  »4»  an) 


r.  OSMRE  is  announcing  the 
approval  of  Program  Amendment 
Number  33  to  the  Ohio  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  approved  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
revises  the  State  regulations  concerning 
coal  exploration  to  improve  their  clarity 
and  add  specificity  to  the  State's 
operational  procedures. 

tfFlCllwi  OATt:  January  9a  1980. 


MCFUPartMS 

OMs  Regulatory  Progrwii 

AMMCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 


kHON  CONTACn 

Ms.  Nina  Rose  Hatfield.  Director. 
Columbus  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Room  202.  2242  South  Hamilton  Road. 
Columbus.  Ohio  43232:  Telephone:  (614) 
8e(M)S78. 

SUmXMCNTANV  MFOfWUTKNi: 
L  Backgrouad  on  the  Ohk>  Program 

On  August  16. 1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  bacliground  of  the  Ohio  program 
submission,  includiitg  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10. 
1982.  Federal  RegMer  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12.  935.15.  and  935.16. 

D.  Subausaioo  (»f  Amendments 

By  letter  dated  March  8. 1988 
(Administrative  Record  No.  OH-1019). 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  Program  Amendment 
Number  33.  which  revises  Rule  1501:19- 
4-02  of  the  Ohio  Administrative  Code 
(OAC).  On  July  1. 1988  (Administrative 
Record  No.  011-1086).  Ohio  submitted 
further  revisions  to  OAC  1501:13-4- 
02(B)(1)(b)  and  (B)(lMc). 

OSMRE  announced  receipt  of  the 
March  8, 1968.  proposed  amendment  in 
the  Federal  Refister  on  April  ll.  1988  (53 
FR  11887)  and.  in  the  same  notice. 
opened  the  public  conmient  period  and 
provided  opportunity  for  a  public 
hearing  on  its  adequacy.  Following 
receipt  of  the  July  1. 1968.  revisions. 
OSMRE  reopened  the  public  comment 
period  for  an  additional  15  days  on 
August  8. 1968  (53  fH  29746).  A  sununary 
of  the  conunents  received  and  their 
disposition  appears  in  the  section  of  this 
notice  entitleid  "Summary  and 
Disposition  of  Conunents." 


III.  Director's  Fmdings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  Prc^am 
Amendment  No.  33. 

;.  OAC  1501:13~4-02(B)(l)(b) 

The  proposed  revision  would  require 
that  each  exploration  notice  include  the 
name,  address,  and  telephone  number  of 
the  individual  who  will  be  present  or  or 
(rather  than  "and"  as  in  the  previous 
language  of  this  provision)  responsible 
for  exploration  activities. 

The  corresponding  Federal  regulation 
at  30  CFR  772.11(b)(2)  contains  language 
identical  to  that  of  the  previous  State 
rule.  However,  the  preamble  to  this  rule, 
originally  promulgated  as  30  CFR 
776.11(b),  indicates  that  its  intent  was  to 
require  information  identifying  the 
specific  individual,  e.g.,  foreman, 
corporate  agent  or  other  representative 
of  the  applicant,  whom  the  inspector  or 
other  representative  of  the  regulatory 
authority  could  contact  directly  for 
inspection,  enforcement  and  other 
purposes.  (See  44  FR  15018.  March  13. 
1979.) 

By  letter  dated  )une  28. 1988 
(Administrative  Record  No.  OH-1066). 
Ohio  explains  that  this  responsible 
individual  is  often  not  the  same  person 
(usually  the  driller)  who  is  actually 
present  at  the  exploration  site  on  a 
continuous  basis.  There  is  nothing  in  the 
preamble  to  the  Federal  rule  to  indicate 
that  OSMRE  intended  to  require  that  the 
designated  contact  person  (responsible 
individual)  actually  be  present  on-site  at 
all  times.  In  fact,  given  the  limited 
nature  of  much  exploration  activity. 
good  management  practices  would  often 
dictate  otherwise.  Furthermore,  like  30 
CFR  772.11(b)(1).  OAC  1501:13-4-02 
(B)(1)(a)  requires  the  same  identifying 
information  of  the  applicant,  who  is 
ultimately  responsible  for  the 
exploration  operation. 

Therefore,  the  Director  finds  that. 
provided  the  designated  responsible 
individual  is  readily  accessible  and  can 
be  easily  contacted  by  the  person  who  is 
actually  present  onsite.  the  proposed 
change  is  no  less  effective  than  the 
Federal  rule. 

2.  OAC  1501:13-4-02(B)(l)(c) 

To  improve  consistency  in 
terminology,  Ohio  is  replacing  "area" 
with  "site"  when  referencing  the 
location  of  exploration  activities.  Since 
this  is  a  nonsubstantive  wording  change, 
the  Director  finds  that  it  will  not  render 
the  rule  less  effective  than  its  Federal 
counterpart  at  30  CFR  772.11. 


3.  OAC  1501:13-^4-02(0(1) 

As  revised,  this  rule  would  require 
that  the  person  conducting  the 
exploration  operation  give  telephone 
notice  on  the  date  of  commencement  of 
any  exploration  activities  to  the  Ohio 
Division  of  Reclamation  district  office 
having  jurisdiction  over  the  exploration 
area. 

The  Federal  counterpart  at  30  CFR 
772.11  does  not  require  such  notice. 
However,  under  30  CFR  730.5  and 
730.11(b),  States  are  not  necessarily 
limited  to  the  procedures  and 
requirements  contained  in  the  Federal 
rules.  Therefore,  since  the  change  does 
not  conflict  with  any  Federal 
requirement,  the  Director  finds  that  the 
revised  rule  is  no  less  effective  than  its 
Federal  counterpart 

4.  OAC  1501:13-4-02(C)(l)(aJ 

As  revised,  this  rule  would  allow  the 
Chief  to  exempt  exploratory  operations 
involving  only  drilling  activities  from 
being  considered  a  substantial 
disturbance  of  the  land  surface  unless 
those  activities  would  affect  lands 
designated  as  unsuitable  for  coal  mining 
operations. 

The  corresponding  Federal  rules  in  30 
CFR  Part  772  contain  no  such 
exemption.  However,  as  discussed 
below,  it  does  allow  drilling  to  be 
considered  a  nonsubstantial  disturbance 
under  certain  circimiistances.  The 
preamble  to  the  Federal  definition  of 
"substantially  disturb"  in  30  CFR  701.5 
specifies  that  the  determination  of 
whether  drilling  activities  would  result 
in  substantial  disturbance  must  be  made 
either  on  a  case-by-case  basis,  using  the 
definition  of  "substantially  disturb"  as 
guidance,  or  through  guidelines 
supplementing  the  State  program.  (See 
48  FR  40624,  September  8, 1983.)  All 
guidelines  must  be  consistent  with  the 
definition  of  "substantially  disturb"  to 
be  no  less  effective  than  the  Federal 
rules. 

In  the  June  28, 1988.  administrative 
record  accompanying  this  amendment, 
Ohio  establishes  guidelines  for  use  in 
determining  whether  a  disturbance 
would  be  substantial.  These  guidelines 
are  vague  and  lacking  in  definitive 
criteria,  but,  properly  interpreted,  they 
are  not  inconsistent  with  the  Federal  or 
State  definitions.  However,  Ohio  further 
states  in  this  document  that  it  intends  to 
consider  the  construction  of  roads  to 
facilitate  drilling  to  be  a  nonsubstantial 
disturbance  since  such  roads  would  only 
be  used  for  a  short  duration. 

The  Director  finds  this  statement  to  be 
inconsistent  with  the  definition  of 
"substantially  disturb."  As  discussed  at 
length  in  the  preamble  to  this  definition 


(48  FR  40624.  September  8, 1983),  the 
revised  Federal  rule  did  not  intend  to 
categorically  exclude  drilling  operations. 
Indeed,  the  preamble  clearly  states  that 
"usually  such  a  substantial  disturbance 
would  occur  when  drilling  is  combined 
with  other  activities  (e.g.,  *  •  • 
construction  of  roads  to  a  drilling  site  or 
the  removal  of  vegetation  and  topsoil  for 
the  drill  pad.  in  addition  to  the  drilling 
itself)."  Depending  on  si^e-specific 
environmental  conditions,  these 
activities  may  not  always  result  in 
substantial  disturbance;  however,  the 
categorical  exclusion  intended  by  Ohio 
is  clearly  inconsistent  with  the  Federal 
rule.  Any  exclusion  of  roads  constructed 
for  drilling  operations  must  be  based  on 
their  environmental  impact  not  the 
extent  to  which  they  are  used.  Negative 
environmental  impacts  of  roads  are 
usually  related  more  to  their 
construction  and  maintenance  than  to 
their  degree  of  use. 

The  Director  agrees  with  Ohio  that 
drilling  is  usually  the  least 
environmentally  disruptive  form  of 
exploration;  however,  it  does  not  follow, 
as  Ohio  implies,  that  drilling  is  therefore 
a  nonsubstantial  disturbance. 
Minimization  of  environmental  impacts 
is  desirable  and  a  purpose  of  SMCRA. 
but  minimization  alone  does  not  justify 
a  determination  of  no  substantial 
disturbance.  The  decision  as  to  whether 
a  particular  activify  would  create  a 
substantial  disturbance  must  be  based 
on  the  absolute  impacts  which  would 
result  from  that  disturbance,  not  on  how 
those  impacts  compare  with  the  impacts 
which  would  be  caused  if  differing 
methodology  were  used. 

Therefore,  the  Director  finds  that  the 
rule  change  itself,  which  allows,  but 
does  not  require,  Ohio  to  consider 
drilling  to  be  a  nonsubstantial 
disturbance,  is  no  less  effective  than  the 
Federal  rule,  provided  Ohio  interprets 
this  rule  in  a  manner  consistent  with  this 
finding. 

5.  OAC  1501:13-4-02(E)(2) 

This  proposed  revision  provides  that 
notices  of  intent  to  explore  shall  expire 
on  the  first  anniversary  of  the  date  of 
issuance  unless  a  request  for  renewal  is 
filed  with  the  Ohio  Division  of 
Reclamation  at  least  60  days  prior  to  the 
expiration  date.  Although  the 
corresponding  Federal  rule  at  30  CFR 
772.11  does  not  specify  when  a  notice  of 
intent  to  explore  expires,  under  30  CFR 
730.5  and  730.11  States  may  adopt 
procedures  and  requirements  in  addition 
to  those  contained  in  SMCRA  and  the 
Federal  rule.  Therefore,  since  the  Ohio 
provision  does  not  conflict  with  anv 
Federal  requirement  the  Director  finds 
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that  the  r«vi«»on  is  not  Inconsittant  with 
Mction  512  of  SMCRA  and  will  not 
render  the  SUIe  rule  leM  effective  than 
30  CFR  772.11. 


IV. 

Conunenls 

Public  Comments 

The  comment  period  and  opportunity 
to  re<|ueet  a  hearing  announced  in  the 
April  11.  19ea  Federal  Register  ended  on 
May  11.  Itn.  The  public  comment 
period  was  reopened  in  the  August  8. 
1968.  Federal  Reflater  and  ended  on 
August  23. 1968.  No  public  comments 
wen  recalved  and  the  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  SOS(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.171h)(llHi).  commenU  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  In 
the  Ohio  program.  Only  the  Soil 
Conservation  Service  of  the  U.S. 
Department  of  Agriculture  provided 
comments,  the  disposition  of  which  is 
summariaad  below: 

1.  Comment  The  guidelines  criterion 
concerning  barren  areas,  which  states 
that  the  creation  of  such  areas  will  be 
minimised,  should  be  revised  to  require 
that  areas  with  slopes  greater  than  two 
percent  be  regraded  to  the  original 
contour  and  raseeded  with  a  permanent 
pasture  mixture. 

Response:  This  coaunent  has  not  been 
adopted  since  it  would  be  a 
performance  standard,  not  a  criterion 
for  determining  whether  a  propoaed 
activity  would  constitute  a  substantial 
disturbance,  which  is  the  purpoee  of  the 
guidalinea. 

2.  ConunmU:  Erosion  during  and  after 
oonstTucbon  of  roads  for  access  by 
drilling  equipment  may  be  a  major 
disturbance. 

Response:  The  Director  agrees.  As 
diecuseed  in  Hnding  4.  he  is  requiring 
the  State  to  determine  whether  road 
construction  would  constitute  a 
aubstantlal  disturbance  on  the  basis  of 
actual  and  potential  environmental 
impact,  rather  than  the  extent  to  which 
the  road  would  be  used,  as  originally 
proposed. 

3.  Comment  OAC 1501: 13-4- 
02(B)(1)(h)  should  be  revised  to  eHow 
the  notice  of  intent  to  explore  to  include 
either  a  statement  that  the  exploration 
operations  will  not  substantially  disturb 
the  ground  surface  or  a  plan  to  reclaim 
significant  disturbancee,  rather  then  fust 
the  former  ss  is  currently  required. 


Response:  The  conunenter's 
suggestion  would  imperraissably 
weaken  this  rule  by  allowing  persons  to 
substantially  disturb  the  land's  surface 
without  Tint  obtaining  an  exploration 
permit.  Therefore,  it  has  not  been 
sdopted. 

4.  Comment  Drill  holes  created  by 
coal  exploration  should  be  sealed  after 
drilluig  so  as  to  protect  aouifera  and 
prevent  futun  dumping  of  waste 
materials. 

Response:  The  Ohio  program  already 
contains  this  provision.  OAC  1501: 13-4- 
02(E)12)  and  15-8-01(0)  require  that  all 
coal  exploration  operations  comply  with 
the  requirements  of  OAC  1501: 13-0-02. 
which  requires  that  each  hole  drilled  be 
cased,  sealed,  or  otherwise  managed  as 
approved  by  the  Chief  to  prevent  acid  or 
other  toxic  drainage  from  entering 
ground  or  surface  waters. 

5.  Comment  Any  slurry  or  brine 
created  from  exploration  drilling  should 
be  contained  in  the  Immediate  area  and/ 
or  removed  from  the  site  and  disposed 
of  in  an  approved  manner. 

Response:  Neither  the  State  nor  the 
Federal  rules  include  this  standard. 
However,  both  do  require  compliance 
with  all  State  and  Federal  requirements 
concerning  water  quality,  which  should 
achieve  the  result  desired  by  the 
commenter.  Also.  OAC  1501: 13-4- 
02(B)(1)(g)  requires  that  notices  of  intent 
Include  a  description  of  the  practices  to 
be  followed  to  reclaim  the  area  and  to 
prevent  adverse  environmental  impacts, 
and  OAC  1501: 13-8-01(1)  requires  that 
coal  exploration  operations  be 
conducted  in  a  manner  which  minimizes 
disturbance  of  the  prevailing  hydrologic 
balance  in  accordance  with  OAC  1501: 
l»-»-04. 

8.  Comment  When  a  substantial 
disturbance  determination  has  been 
made,  a  plan  to  control  erosion, 
establish  permanent  vegetation  and 
preserve  water  quality  should  be 
prepared. 

Response:  OAC  1501;  13-4-02(B)(2K«) 
elreedy  contains  this  requirement 

V.  Director's  DadekiB 

Besed  on  the  findings  discussed 
above,  the  Director  is  epproving 
Program  AuMndment  Number  33  as 
submitted  on  March  8  and  July  1. 1968. 
with  the  partial  exception  of  the  revision 
of  OAC  1501;  13-»-02(CKlMs)  as 
diacuased  in  Finding  4.  Aa  provided  by 
30  CFR  732.17  (a)  and  (g).  any  provisions 
that  era  not  approved  by  the  Director 
may  not  be  Implemented  as  part  of  the 
Ohio  prograaL 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  SUtee  to  conform  their 


programs  with  the  Federal  standards 
without  delay.  Consistency  of  State  and 
Federal  standards  is  required  by 
SMCRA. 

VL  Procedural  DetetminatieM 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C  1292(d).  no  environmental  impact 
statement  tteed  to  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  luly  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  Sections  3, 
4.  and  7.  and  8  of  Executive  Order  12291 
for  actions  directly  related  to  approval 
or  conditional  approval  of  State 
regulatory  programs.  Therefore,  this 
action  is  exempt  from  preparation  of  a 
regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
signiHcant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq).  This  rule  will  not  impose  any 
new  requirements:  rather,  it  will  ensure 
that  existing  requirements  established 
by  SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subiact  in  96  CFR  Part  BSS 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  |anuary  23.  Uaa 
Robert  E.  Boldt. 

Deputy  Director.  Offics  of  Surface  Mining 
Reclamation  and  Enforcement 

For  the  reasons  set  out  in  the 
preamble.  Title  3a  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART93S— OHIO 

1.  The  authority  citation  for  Part  835 
continues  to  read  as  follows: 

Authofity:  30  VS.C  1201  el  utq. 

2.  In  I  835.15,  a  new  paragraph  (U)  is 
added  to  read  as  follows: 

iniwli    Approvel of regutaSory progrem 


(ii)  Except  as  noted  herein,  the 
following  amendment  concerning  coal 
exploration  activities,  as  submitted  to 
OSMRE  on  March  8  and  July  1. 1988,  is 
approved  effective  January  30, 1988. 
Program  Amendment  Number  33,  which 
consists  of  revisions  of  the  following 
paragraphs  of  Rule  13-4-02  of  Chapter 
1501  of  the  Ohio  Administrative  Code: 
(B)(1)(b).  (B)(1)(c).  (C)(1).  (C)(1)(a) 
(except  to  the  extent  that  Ohio  has 
indicated  it  intends  to  interpret  this 
paragraph  as  authorizing  the  regulatory 
authority  to  determine  whether  road 
construction  constitutes  a  substantial 
disturbance  on  the  basis  of  the  degree  to 
which  the  road  would  be  used  rather 
than  the  potential  enviroiunental  impact 
of  the  actual  construction  and  its 
aftermath,  and  (E)(2). 
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DEPARTMENT  OF  TRANSPORTATION 
CoMt  GUMfd 

33CFRPirt117 

(CQO6-88-02S] 

Drcwbildoo  Operation  Regulations; 
Roanoko  Sound,  NC 

AODtCv:  Coast  Guard.  DOT. 
action:  Final  rule. 


;  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  Coast  Guard  is  changing  the 
regulations  governing  the  operation  of 
the  U.S.  64/264  drawbridge  across  the 
Roanoke  Sound  at  mile  2.8.  in  Manteo. 
North  Carolina,  by  restricting  the 
number  of  bridge  openings  during 
boating  season.  The  bridge  currently  is 
required  to  open  on  signal.  The  changes 
to  this  regulation  are,  to  the  extent 
practical  and  feasible,  intended  to 
provide  for  regularly  scheduled 
drawbridge  openings  to  help  reduce 
motor  vehicle  traffic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 
EFFCCnvt  DATl:  These  regulations 
become  effective  on  March  1, 1989. 
FOM  HNrmDI  INPOmiATKM  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator, 
Fifth  Coast  Guard  District.  431  Crawford 
Street.  Portsmouth.  VA  23704-5004,  (804) 
398-6222. 

•U^flEMOrrAllv  iNFOflMATiON:  On  June 
28. 1988,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (53  FR  24323) 
concerning  the  U.S.  64/264  bridge  across 
the  Roanoke  Sound  at  Manteo.  North 
Carolina.  Interested  persons  were  given 


until  August  12. 1988.  to  submit 
comments  on  the  proposed  rule.  The 
Commander,  Fifth  Coast  Guard  District, 
also  published  the  proposal  as  a  Public 
Notice  on  July  11. 1988,  which  gave 
interested  persons  until  August  5, 1988. 
to  submit  comments.  Four  comments 
were  received. 

Drafting  Infonnation 

The  drafters  of  these  regulations  are 
Linda  L  Gilliam,  Project  Officer,  and 
LCDR  Robin  K.  Kutz,  Project  Attorney. 

Discussion  of  Rule  and  Conunents 

The  North  Carolina  Department  of 
Transportation  has  requested  that  the 
U.S.  64/264  drawbridge  across  the 
Roanoke  Sound  at  mile  ZA,  in  Manteo, 
North  Carolina,  be  required  to  open  only 
on  the  hour,  between  7M)  a.m.  and  7KX) 
p.m.,  daily,  from  May  1  to  October  31. 
The  current  regulations  require  the  draw 
to  open  on  signal  for  the  passage  of 
vessels.  This  request  was  made  to 
alleviate  highway  congestion  caused  by 
excessive  bridge  openings.  A  proposed 
rule  restricting  drawbridge  openings 
during  the  requested  time  frame  was 
published  in  the  Federal  Register  (53  FR 
24323)  on  June  28, 1988,  and  the  proposal 
was  announced  in  a  Public  Notice  dated 
July  11, 198& 

Four  comments  were  received.  Three 
responses  were  from  private  citizens 
offering  no  objection  to  the  proposed 
rule,  and  the  fourth  response  was  from 
S.C  Loveland  Co.,  Inc.,  a  commercial 
waterway  user  of  the  Roanoke  Sound. 
S.C.,  Loveland  Co.,  Inc..  of  Philadelphia, 
PA,  in  a  letter  dated  July  27, 1988, 
expressed  their  opinion  that  tug  and 
barge  operators  should  not  be  restricted 
and  should  be  allowed  on  demand 
passage  through  the  bridge.  This 
regulation  omits  on  demand  passage  for 
commercial  vessels  because  they  cause 
a  significant  number  of  bridge  openings 
at  the  Roanoke  Sound  Bridge.  A  review 
of  the  drawlogs  revealed  that  from  May 
1, 1988,  throu^  October  31, 1988,  from 
7:00  a.m.  to  7iOO  p.m.,  the  drawbridge 
opened  495  times  for  the  passage  of 
commercial  vessels  and  2,015  times  for 
the  passage  of  pleasure  vessels.  Even 
though  the  number  of  drawbridge 
openings  for  commerdal  vessels  was 
lower  than  that  for  pleasure  vessels, 
restricting  commercial  vessels  is 
warranted  since  the  495  random 
openings  were  significant  enough  to 
cause  highway  traffic  congestion  across 
the  drawbridge.  Further,  the  North 
Carolina  Department  of  Transportation 
held  a  public  meeting  with  the  Town  of 
Manteo  and  was  informed  by  local 
spokesmen  and  council  members  that  if 
commercial  vessel  traffic  was  not 


restricted,  highway  traffic  congestion 
would  continue. 

S.C.  Loveland's  comment  to  the  rule 
has  been  considered,  and  it  is  felt  that 
restricting  on  demand  openings  for 
commercial  vessels  irom  May  1  to 
October  31  will  not  overly  burden 
Commercial  vessel  operators.  This 
conclusion  is  based  on  the  fact  that  this 
regulation  will  only  remain  in  effect 
until  the  completion  of  the  fixed 
highway  bridge  now  being  constructed 
adjacent  to  the  existing  drawbridge 
across  the  Roanoke  Sound.  The  new 
bridge  is  scheduled  for  completion  in 
about  IV^  years,  at  which  time  the 
drawbridge  will  be  removed.  Also,  the 
regulations  are  only  in  effect  for  six 
months  out  of  the  year,  and  do  provide 
hourly  openings  during  daylight  hours. 
The  regtilations  are  adopted  as 
proposed,  subject  only  to  minor  editorial 
changes  to  improve  readability. 

Fedetalinn  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  Although  the  rale  does 
impact  the  North  Carolina  Department 
of  Transportation,  which  operates  the 
bridge,  the  effect  is  entirely  positive.  In 
fact  these  regulations  were  requested 
by  the  Department 

Economic  Assessment 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26. 
1979).  While  the  final  rule  may  have 
some  economic  impact  on  conunercial 
navigation,  the  impact  is  expected  to  be 
minimal.  Therefore,  a  full  regulatory 
evaluation  is  considered  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  regulation  will  only  be  in  effect  until 
completion  of  the  fixed  highway  bridge 
now  being  constructed  across  the 
Roanoke  Sound  adjacent  to  the  existing 
bridge.  This  regulation  will  be  removed 
once  the  new  bridge  is  opened  to 
highway  traffic.  Since  the  economic 
impact  of  these  regulations  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that  they  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjecto  in  33  CFR  Part  117 

Bridges. 
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In  coiwlderalton  of  the  foradoing.  Part 
117  of  Till*  M.  Code  of  Federal 
Regulalioiu.  is  amended  u  foltowe: 

PART  lU-ORAWBRtOOE 
OPtfUTION  RCOULATIONS 

1.  The  authority  citation  for  Part  117 
continttoe  lo  toad  aa  foilowa 

Aulborily:  S3  U.S.C  499: «  CFR  l.^ft  33 
CFR  1.06UI 

2.  Sactlon  117  J38  ia  revlaed  lo  read  aa 
foilowa: 


I117J 

(a)  Th«  draw  of  the  U.S.  M/2M  bridge, 
mile  2.8.  at  Manteo.  NC  ahall  open  on 
aignal.  except  that  between  May  1 
through  October  31.  from  7:00  a.m.  to 
7«)  p.m..  the  draw  must  open  only  on 
the  hour  for  the  paaaage  of  vessela. 

(b)  To  accommodate  approaching 
veaaela.  the  hourly  opening  may  be 
delayed  up  to  10  minutea  paal  the  hour. 

(c)  Public  vetaels  of  the  United  States 
and  any  veeeel  In  an  emergency 
involving  danger  to  life  or  property  ahall 
be  passed  at  any  time. 

Deled:  laauary  12.  IMK 
AJ>.i>aed. 

Rear  Admiral.  US  Coasl  Guard.  Commandfir. 
Fifth  Coaai  Guard  District 
(FR  Doc.  8»-20a4  nied  ^-37-m.  •;48  ami 
aaxMQ  COM  «»i*-«»4i 


VrrERANS  AOMIMWnUTIOM 

38CFRPart4 

tyalMnto  Ommm.  TMnporary  TotH 
Cvaluattoiw  Bm^  en  Pwtod*  ol 
Hoapnalntton  or  Suraary.  Ragular 
HchaiutT  Oalonnisnt  •!  a  Total 
EvaltMtton  iM^d  ON  Total  mdualrtal 


r  Veterans  Administration. 
action:  Final  rule. 


:  The  Veterans  Administration 

(VA)  hat  amended  the  Schedule  for 
RaHng  Disabilities  by  adding 
Melioidosia.  acquired  immunodeficiency 
syndrome  (AIDS).  AIDS  Related 
Complex  (ARC),  and  human 
Immunodeficiency  virus  (HIV)  Antibody 
Positivr.  by  amending  the  rating  criteria 
for  evaluation  of  other  aystemic 
dtacaaes:  by  broadening  the  dennitioo  of 
surgery  for  aaaignment  of  a  temporary 
total  evaluation  under  i  4.3a  by 
clarifyii^  what  conalitutea  21  days  of 
boapitaliiation  under  i  4.29;  by 
providing  that  when  the  main  criterion 
for  aaaignment  of  a  total  evaluation  la 
total  Induatrial  impairment  (In  mental 
dlaorders).  auch  total  evaluation  will  be 


aaaigned  without  reaort  to  the  Individual 
unemployability  proviaions  of  1 4.16: 
and  by  inserting  revlaed  psychiatric 
nomenclature  in  1 4.124a  lo  conform 
with  a  recant  revision  to  1 4.13X  These 
changes  are  necessary  to  clarify  certain 
eligibility  criteria  and  are  Intended  as  a 
periodic  update  of  the  schedule  for 
rating  disabilities  required  by  law. 
■PPtCTiyg  DATft  These  regulations  are 
effective  March  1. 19eft 
KM  nmnmm  wmomuknou  contact. 
Robert  M.  White.  Chief.  Regulations 
Staff.  Compensation  and  Penaion 
Service.  Department  of  Veterans 
Benefita.  Veterans  Administratioa  810 
VeraMHit  Avenue  NW..  Washington.  DC 
20420  (202)  233-3005. 

■mil— irnrmii '^ 

paigea  18080-18101  of  the  Fadaral 

RagMar  of  May  2a  1968.  the  VA 
publiahed  proposed  rules  to  amend  the 
Schedule  for  Rating  Disabilities.  A 
correction  was  published  on  page  19656 
of  the  Federal  Raglalar  of  May  31. 1966. 
Interested  persons  were  invited  to 
auboail  coaunenla.  suggestions,  or 
objections  regarding  the  proposed  rules 
by  IiMie  2a  1968.  Two  service 
organizations  and  one  individual 
aubmitted  comments. 

One  commenter  expressed  concern 
with  proposed  Diagnostic  Code  6353. 
HIV  Antibody  Positive  (no  underlying 
disease).  It  was  suggested  that  it  ba 
amended  to  read.  "HIV  Antibody 
Positive  or  other  clinical  evideitce  of  its 
presence."  as  several  reports  auggeat 
"Antibody  Positive"  may  not  always  be 
detectsble  by  current  clinical 
procedures,  bat  is  present  nevertheless. 
We  do  not  concur.  The  proposed  rule 
reflects  both  the  currently  avaibble 
technology  and  the  current 
understanding  of  the  diseaae  process. 
While  it  ia  true  that  there  are  individuala 
with  falae  negative  tests,  there  are  no 
clinical  Hndings  which  would 
differentiate  such  an  individual  from 
one  with  a  true  negative  test. 

That  commenter  also  objected  to  the 
propoaad  chai^  to  DC  6305,  Filariaais. 
providing  for  a  10%  evaluation  as  the 
re4)uirements  conflict  with  those 
cumntly  in  effect  for  a  30%  evaluatloa 
Wa  concur.  The  requirements  for  a  10% 
evaluation  have  been  deleted  from  the 
final  rule:  however,  we  reserve  the  right 
to  propose  this  matter  again  at  a  future 
date.  The  proposed  changes  in 
terminology  are  retained. 

The  same  commenter  also  had  no 
objection  to  the  authorised  absence 
periods  cited  lo  i  4.29.  but  felt  they , 
conflicted  with  the  sentence  In  the 
preamble  which  stated  that  a  temporary 
release  approved  by  an  attending 
physician  as  part  of  the  treatment  plan 


will  not  be  considered  an  absence.  II 
was  requested  that  we  insert  thai 
sentence  In  the  rule.  While  we  concur 
with  the  request  to  Insert  the  aentence  in 
the  rule,  we  do  not  concur  that  there  is  a 
conflicl  between  the  authorized  absence 
perioda  and  the  aentence  as  not  all 
temporary  releases  are  approved  as  part 
of  a  veteran's  treatment  Those  that  are 
so  approved  must  be  certiHed  to  that 
effect.  We  are  amending  S  4.29(a)  to 
Include  the  aentence  from  the  preamble 
of  the  proposal. 

Another  commenter  felt  the  premise 
set  forth  for  the  change  to  {  4.29  was 
excellent,  but  that  the  proposed  changes 
were  deHcient  In  that  Uiey  did  not 
encompass  authorized  absences  of  less 
than  4  days  or  more  than  14  days.  We 
concur  and  are  amending  1 4.29(a)  (1) 
and  (2)  accordingly. 

We  are  restoring  the  words  "Veterans 
Administration"  before  the  word 
"expense"  in  the  introdoctory  paragraph 
of  14.29  as  they  were  inadvertently 
dropped  in  the  proposed  rule. 

A  third  commenter  objected  to  the 
proposed  change  to  i  4.30  requiring  one 
month  of  convalescence  (or  a  temporary 
total  evaluation  suggesting  it  la  In 
conflict  with  38  U.S.C.  3011(cM2).  We  do 
not  concur  aa  the  cited  law  refera  to  the 
commencement  of  payment  punuant  to 
i  4.29  when  hoapitalization  begina  and 
ends  within  the  same  calendar  month. 

That  commenter  also  suggested  that  a 
note  be  inserted  following  the  rating 
criteria  for  brucelloaia  to  provide  that 
residuals  involving  the  joints,  heart  and 
other  body  organs  and  systems  be  rated 
separately  or  in  accordance  with  the 
current  SO  percent  and  lesser 
evaluations,  whichever  would  provide 
the  greater  evaluation.  We  do  not 
concur  as  the  current  rule  provides  that 
complications  such  as  arthritis, 
endocarditis,  uveitits.  etc..  may  be  rated 
separately  from  and  in  addition  to  the 
•valuationa  for  the  residuals  of  the 
diseaae  itaelf. 

The  same  conunenter  auggested  that 
consideration  be  given  to  placing 
histoplasmosis  in  the  rating  schedule. 
As  our  proposed  rules  did  not  Involve 
histoplasmosis,  consideration  is  not  In 
order  at  this  time:  however,  we  will 
consider  the  matter  in  the  future. 

It  was  additionally  pointed  out  that 
the  proposed  rules  did  not  Include 
amendments  to  Appendices  A.  B.  and  C 
of  38  CFR  Part  4.  Because  the 
appendices  were  not  amended  to 
conform  with  some  previous  rule 
changes,  we  are  planning  to  do  a 
separate,  complete  updating  of  the 
appendices  In  the  near  future. 

We  appreciate  the  comments  and 
suggestions  of  those  who  responded  to 
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publteation  ef  tha  proposed  rales.  The 
propoaad  luiea  are  adopted  with  the 
amendflsants  noted  above  The  final 
rules  ate  set  forth  below. 

The  Ailminiatiator  hereby  certifiea 
that  these  final  regulationo  will  not  have 
a  gioaificant  '«wn^^*  on  a  substantial 
number  ef  sauJl  aatities  as  they  an 
defined  in  the  Refulatory  Flexibility  Act 
5  use  601-612.  The  reason  for  this 
certification  is  that  these  regulations 
would  not  directly  affect  any  small 
entities.  Only  VA  beneficiaries  ooold  be 
directly  afTectedL  Hierefore.  pursuant  to 
5  U.S.C.  005(b),  these  regoiations  are 
exempt  from  the  Initial  and  final 
regulatory  flexibiKty  analyses 
requirements  of  sections  603  and4MM. 

bi  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  VA  has 
determined  that  these  final  regulations 
are  non-molor  for  the  fc Rowing  ressooK 

(1)  TJief  will  not  have  an  anmnl 
effect  on  die  ceonoeny  of  $100  nillioB  or 
more. 

(2)  Thejr  wfl  not  caose  a  nwjor 
uiLiease  n  costs  or  prices. 

(7)  They  wiD  net  ham  significant 
adverse  eilccts  on  oonpetttion, 
employment,  hwestment  productrvtty. 
innovation,  or  on  the  abffity  at  United 
States  based  eiiterpiises  to  compete 
with  foreign-baseo  enterprises  nt 
domestic  or  export  markets. 

Catalog  of  Federal  Doraeatic  Assistance 
Program  aumbcrs  are  B4.104  and  64J0e. 


schedular  evaluation  snder  the 
appropriate  diagaosticcode. 


Ustoi 


ia38CnPMl4 


Handicapped,  Pensions,  Veterans. 
Approved:  December  21. 19M. 

Adauaistrator. 

38  CFR  Part  4,  Scbedvie  for  Rating 
Disabffities,  is  amended  as  follows: 

PART  4    [AMEMDCDI 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Aaiharily:  72  Stat  112S:  36  U.SC.  355. 

2.  In  1 4.ia  paragraph  (c)  is  added  to 
read  as  fbllowB: 


S4.16    TaM 


(c)  The  prorisioiis  of  paragr^ih  (a)  of 
this  section  are  not  for  application  in 
cases  in  which  the  only  oorapensable 
service-oonnected  disability  is  a  mental 
disordsr  assigned  a  70  percent 
evaluation,  and  sach  mental  disorder 
predades  a  veteran  from  secuiing  or 
following  a  sabstantially  gain&l 
occapatJBN.  fai  snch  caaes.  the  mental 
disorder  shall  be  assisted  a  100  percent 


14.29   lAmendad] 

3.  In  14.28(g).  remove  the  words 

"i  3.321(b)"  where  diey  appear  and  add, 
in  their  place,  die  words  **}  3.321(b)(1)". 

4.  In  S  4.29,  the  introductory  text, 
paragraph  (a)  and  the  first  sentence  of 
paragraph  (c)  are  revised  to  recKi  as 
foUowr 


A  total  disabiKty  rating  (100  percent) 
will  be  assigned  without  regard  to  other 
provisions  of  die  rating  schedule  when  it 
is  established  that  a  service-coaaected 
disability  has  required  hospital 
treatment  in  a  Veterans  Admioistration 
or  an  apftand  hospital  for  a  period  in 
excess  of  21  daya  or  Aoj^ttlo/ 
observation  at  VHeram  Administrotion 
expense  for  a  seiwite-twBietteJ 
disabihtjrfbra  period  in  excess  of  21 
days. 

(a)  Subject  to  die  provisions  of 
paragraphs  (d),  (e),  and  (f)  of  this  section 
this  increased  rating  will  be  effective  the 
fu^t  day  of  continuous  hospitalization 
and  will  be  terminated  cfiedive  the  last 
day  of  the  month  of  hosftital  discfaaige 
(rc^ar  dischatgeor  rakase  to  non-bed 
care)  Of  eOectiva  the  last  day  of  the 
month  of  terrainatioa  of  treatment  or 
observation  for  Ac  service-connected 
disabili^.  A  Vaaponvy  release  which  is 
approved  by  an  attending  Veterans 
Adnuaistratiaa  physician  as  part  of  the 
treatment  plan  witt  not  be  considered  an 
absence. 

(1)  An  authorized  absence  in  excess  of 
4  days  which  begins  during  the  &st  21 
days  of  hospitalisation  will  be  regarded 
as  the  e^vaient  of  hospital  discharge 
effective  the  first  day  of  such  authorized 
absence.  An  authorized  absence  of  4 
days  or  less  which  results  in  a  total  of 
more  than  8  days  of  authorized  absence 
during  the  first  21  days  of 
hospitaBzation  wiH  be  regarded  as  the 
eqmvalent  of  hospital  discharge 
effective  the  ninth  day  of  authorized 
absence. 

(2)  Following  a  period  of 
hospitalization  in  excess  of  21  days,  an 
authorized  absence  in  excess  of  14  days 
or  a  third  consecutive  authorized 
absence  of  14  days  will  be  regarded  as 
the  equivalent  of  hospital  discharge  and 
will  interrupt  hospitalization  ^ective 
on  the  last  day  of  the  raontb  in  which 
either  the  authorized  abaence  in  excess 
of  14  days  or  the  diird  14  day  period 
begins,  except  vrhcre  there  is  a  finding 
that  OQOvalocenoe  is  required  as 
provided  by  paragraph  (e)  or  {{)  of  this 
section.  The  termination  of  theae  total 


ratings  wiH  not  be  sobiect  to  i  3.1Q6|e) 
of  this  dMpter. 

(c)  The  assignment  of  a  total  disability 
rating  on  the  basis  of  hospital  treatment 
or  observation  will  not  preclude  the 
assignment  of  a  total  disability  rating 
otherwise  in  order  under  other 
provisions  of  die  rating  schednle.  and 
consideration  win  be  given  to  the 
propriety  of  such  a  rating  in  all 
instances  and  to  the  propriety  of  its 
continuance  after  discharge.  *  *  * 

5.  In  f  4.30,  introdactory  text  is  added 
and  paragraphs  (a),  (a)(1),  ta)(2)  and 
(a)(3)  are  revised  to  read  as  follows: 


S4.30 

A  total  disability  rating  (100  percent) 
will  be  assigned  without  regard  to  other 
provisions  of  the  rating  schedule  when  it 
is  estabiaahed  by  report  at  hospital 
discharge  (regalar  discharge  or  release 
to  non-bed  care)  or  ovtpatient  release 
that  entitlement  is  warranted  nnder 
paragraph  (a)  (1).  (2)  or  (3)  of  this 
section  effiective  the  date  of  hospital 
admission  or  outpatient  treatment  and  - 
continuing  for  a  period  of  1,  2.  or  3 
months  fiom  the  first  day  of  the  amnth 
following  such  hospital  discharge  or 
outpatient  release.  The  termination  of 
these  total  ratings  wiO  not  be  subject  to 
§  3.10S(e)  of  this  chapter.  Such  toUl 
rating  will  be  followed  by  appropriate 
schedular  evaluations.  Whei  the 
evidence  is  inadetpnte  to  assign  a 
schedular  cvahiation.  a  physical 
examination  will  be  scheduled  and 
considered  prior  to  the  termtnstion  of  a 
total  rating  under  this  section. 

(a)  Total  ratings  will  be  assigned 
under  this  section  if  treatment  of  a 
service-connected  disabib'ty  resulted  in: 

(1)  Surgery  necessitating  at  least  one 
month  of  convaJeacence  (ESecbve  as  to 
outpatient  surgery  March  1. 198a.) 

(2)  Sorgery  with  severe  postoperative 
residuals  such  as  incompletely  healed 
siu^gical  woonds,  stnraps  of  recent 
amputations,  therapeutic  inunobiKzation 
of  one  major  joint  or  more,  application 
of  a  body  cast,  or  the  necessity  for 
house  confinement,  or  the  necessity  for 
continued  use  of  a  wheelchair  or 
crutches  (regular  weight-bearing 
prohibited).  (Effective  as  to  outpatient 
surgery  March  1. 198a) 

(3)  Inunobitization  by  cast,  withont 
soogery,  of  one  major  joint  or  more. 
(Effective  as  to  outpatient  treatment 
March  10, 1976.) 

•  •  «  •  • 

6.  In  §  4.88a,  diagnostic  codes  6305, 
6309,  6314. 6316  are  revised  and 
diagnostic  codes  6318,  6351,  6352,  and 
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6353  are  addad  to  that  the  revised  and 
added  malarial  reads  as  follows: 


I 


6J0S  Filariasis: 
Inltitil   Infection  «vith  sever*  lym- 
phangitis or  lymphadenitis 

Chronic  with  repealed  recurrences 
and  tendency  to  severe  multiple 
involvement  of  extremities  and 
geniUlia  or  severe  lymphadenitis.. 
Chronic  with  repeated  recurrences 
and  beginning  permanent  da- 
formity  of  one  or  more  extrem- 
ities   or   genitalia    or    moderate 

lymphadttnitis - 

Chronic,  following  any  recurrence. 

symptomatic 

With  subsidence  of  symptoms  fol- 
lowing only  one  attack 

^4•ta.— The  following  ratings  of 
this  code  may  be  combined 
among  themselves  to  cover 
multiple  involvements  but  are 
not  to  be  combined  with  the 
preceding  ratings  of  this  code- 
Permanent  deformity  of  an  extrem- 
ity or  of  the  genitalia: 

Severe .«.__.-.™.~~ — ~ — "~.. 

Moderate „..„.„...,.....-...._.•. 

Mild. 


100 

too 

60 

30 

0 


asoe  Rheumatic  fever 
As  established  activa  generatiied 
disease       with       constitutional 

symptoms 

Nata.— Rate  residuals  under 
the  appropriate  cardiac 
musculoakeletal.  neurologi- 
cal or  other  diagnostic  code. 
%4^  TOOa  S002  or  8106. 
.  •  •  • 

6314  Beriberi: 

Pronounced,  with  long  history  of 
limited  nourishment.  edema, 
weakness,  cardiac  enlargement 
or  murmurs,  peripheral  neuropa- 
thy or  other  manifestations  not 
responding  to  therapy 

Sever*  form,  with  some  of  the 
above  precluding  more  than 
nirictly  sedentary  activity 

Moaerately  severe  form,  with  soma 
of  the  above  precluding  more 
than  ordinary  activity 

Moderate  residuals..- 


60 
30 
10 


100 


100 


60 


30 

to 


6310  Brucellosis  (Malta  or  undulant 
fever): 

As  activa  Incapacitating  febrile  dis- 
ease (initial  or  recurrent  episode) 
with  arthritis,  endocarditis,  uvei- 
tis or  other  complications 100 

Chronic  forms: 
Severe,    with   frequent   febrile 

episodes — ■        80 

Moderately  severe,  with  febrile 
episodes  not  more  frequently 
than  once  in  3  months.- 30 


Moderate,  with  infrt^uent  feb- 
rile episode*,  but  with  fail- 
'  gability.    moderate    depres- 
sion, etc "... 

Rata  complications,  as  ar- 
thritia.  endocardili*.  uvei- 
Ua.  etc..  separataiy. 

•  •  .  •  • 

6318  Melioidoais: 
l>ronounced.  with  persistant  cough. 
wenkness.  emaciation,  central 
nervous  system  involvement  or 
other  residuals  of  military  dis- 
semination   ~. 

For   leu   severe   resMuala  rate 
under  appropriate  system. 

•  •  •  • 

6351  Acquired      immunodcnciency 
syndrome  (AIDS): 

6352  AIDS  Related  Complex  (ARC): 
Note.— Rate   underlying  disease(s) 

analogous  to  an  appropriate  di- 
agnostic code  for  the  affected 
body  system.  Evaluations  may 
be  assigned  from  0  to  100  percent 
using  an  evaluation  for  the  anal- 
ogous diagnostic  code  selected. 

6353  HIV  Antibody  Positive  (no  un- 
derlying disease). 


10 


MO 


1 4.114a    lAmandad) 

7.  In  tha  first  chart.  *X)rganic  Diseases 
of  the  Central  Nervous  System."  in  the 
second  paragraph  under  diagnostic  code 
8045.  remove  the  words  "non-psychotic 
organic  brain  syndrome"  where  they 
appear  and  add.  in  their  place,  the 
words  "dementia  associated";  in  the 
second  paragraph  under  diagnostic  code 
8048.  remove  the  words  "non-psychotic 
organic  brain  syndrome"  where  they 
appear  and  add.  in  their  place,  the 
words  "multi-infarct  dementia". 

8.  In  "The  Epilepsies"  imder  the 
paragraph  titled.  "Mental  Disorders  in 
Epilepsies:."  remove  the  words  "non- 
psychotic  organic  brain  syndrome" 
where  they  appear  and  add.  in  their 
place,  the  word  "dementia". 

(PR  Doc  80-2003  Filed  1-27-80:  8:45  am) 
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Uaa  of  Educational  Aaalatanca 
Banaflla  aa  •  Part  of  a  Vocational 
RahabWtatkKi  Program 

AOCNCY:  Veterans  Administration. 
ACTKNC  Final  regulatory  amendments. 


:  The  Department  of  Defense 
Authorisation  Act.  1985.  established  an 
educational  assistance  program  under 
Chapter  30.  Title  38.  United  States  Code. 
One  of  the  law's  provisions  allows  an 
otherwise  eligible  veteran  to  elect 


payment  at  the  rates  provided  under  this 
program  for  training  which  the  veteran 
is  pursuing  as  a  part  of  a  vocational 
rehabilitation  program.  These  final 
regulatory  amendments  implement  this 
provision  of  law. 

t^ytCTlvi  OATC  These  amendments  are 
effective  October  19, 1984,  the  date  upon 
which  the  program  authorized  under 
Chapter  3a  Title  3&  United  State  Code 
became  law. 


FOn  RMTNDI  MFOMNATION  CONTACR 

Morris  Triestman.  Rehabilitation 
Consultant,  Policy  and  Program 
Development  (226A).  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits, 
Veterans  Administration.  610  Vermont 
Avenue  NW..  Washington,  DC  20420 
(202]  233-2886. 

•uansMKNTARv  mfonmation:  At  pages 
30314  through  30317  of  the  Federal 
Ragistar  of  August  11, 1988,  the  Veterans 
Administration  (VAj  published 
proposed  regulatory  amendments  which 
implement  statutory  provisions  allowing 
an  otherwise  eligible  veteran  to  elect 
payment  at  the  rates  provided  under 
Chapter  30  for  training  which  the 
veteran  is  pursuing  as  a  part  of  a 
vocational  rehabilitation  program. 
Interested  persons  were  given  30  days  in 
which  to  submit  their  comments, 
suggestions,  or  objections  to  the 
proposed  regulatory  amendments.  No 
comments,  suggestion,  or  objections 
were  received.  Since  no  comments, 
suggestions,  or  objections  were 
received,  these  amendments  are 
adopted  as  final. 

These  final  amendments  do  not  meet 
the  criteria  for  major  rules  as  contained 
in  Executive  Order  12291,  Federal 
Regulation.  These  amendments  will  not 
have  a  $100  million  annual  effect  on  the 
economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  significant  effects  on  the 
economy. 

The  regulations  contained  herein  will 
better  acquaint  eligible  veterans, 
vocational  training  and  rehabilitation 
facilities,  and  the  public  at  large  with 
the  way  these  provisions  will  be 
implemented.  Moreover,  the  VA  flnds 
that  good  cause  exists  for  making  these 
rules,  like  the  sections  of  law  which  they 
implement,  retroactive  to  the  date  the 
educational  assistance  program 
authorized  under  Pub.  L  98-525 
becomes  effective.  A  delayed  effective 
date  would  be  contrary  to  statutory 
design,  would  complicate 
implementation  of  these  provisions  of 
law,  and  might  result  in  denial  of  a 
benefit  to  a  veteran  who  is  entitled  by 
law  to  that  benefit 


/^Ajlf  %/^  V'^^jO 
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Hie  Administrator  certifies  that  these 
final  amendments  will  not  have  a 
significant  economic  impect  on  a 
substantial  nomber  of  small  entities  as 
they  are  defined  in  die  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
Pursuant  to  5  U.S.C.  605(b).  these  final 
amendments  are  therefore  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  section  603 
and  604.  The  reasons  for  this 
certification  are  that  the  proposed 
regulations  simply  implement  and 
interpret  statutory  provisions.  These 
changes  only  concern  the  eligibility  and 
participation  of  individual  veterans 
under  the  vocational  rehabilitation 
program. 

(llie  Catalog  of  Federal  Domestic  Assistance 
Number  is  64.116.) 

List  of  subjecU  ia  3i  CFR  Pact  21 

Civil  rights,  Claims.  Education,  Grant 
programs.  Loan  programs.  Reporting 
requirements.  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved  December  15. 1916. 

Administrator. 

38  CFR  Part  21  ia  amended  aa  set  forth 
below: 

PART21-(AyENDED] 

1.  Section  21.22  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  the  autfiority  citation  foUowing 
paragraph  (a)(2).  to  read  as  foQows: 

(21.22 


(a)  Allowances.  A  service-disabled 
veteran  who  is  eligible  for  benefits 
under  Chapter  31,  may  nok  receive  a 
subsistence  allowance  or  riect  pajrment 
of  an  allowance  at  the  educational 
assistance  rate  under  Chapter  30  or 
Chapter  34  puraoant  to  §  21.264  if  the 
veteran: 

•  •        •        •        • 

(Authority:  38  U.S.C  1781;  Pub.  L  96-525) 

***** 

2.  Section  21.78  is  amended  by 
revising  paragraph  (b)(3),  (bM4) 
introductory  text.  (b)(4Mii)  and  the 
authority  citation,  to  read  as  follows: 

§21.78    Approving  mora  ttian  48  monttia  of 
ratiabllitatlon. 

•  *         *         •         • 

(3)  The  veteran  previously  used 
education  benefit  entitlement  under 
other  programs  administered  by  the  VA. 
and  the  additional  period  of  assistance 
to  be  provided  under  Chapter  31  which 
th««  veteran  needs  to  become 


enqdoyable  will  result  in  more  than  48 
mondM  being  used  under  all  VA 
cdacation  programs,  onder  these 
conditions  the  mmber  of  months 
necessary  to  complete  dte  prop-am  may 
be  authorized  under  Chapter  31, 
provided  that  the  length  of  the  extension 
will  not  result  in  authorization  of  more 
than  48  months  imder  Chapter  31  alone. 

(Authority:  38  U.S.C  1795) 

(4)  A  veteran  m  an  approved  Chapter 
31  program  has  elected  payment  of 
benefits  at  the  Chapter  30  or  Chapter  34 
educational  assistance  rate.  The  48 
mondi  limitation  aiay  be  exceeded  only: 
***** 

(ii)  If  the  veteran  ia  in  a  course  on  a 
temu  quarter,  or  semester  basis  which 
began  before  the  38  month  limitation  on 
Chapter  30  entitknient  or  45  month 
limitation  on  Chapter  34  entideinent  was 
reaciied.  and  oon^iletion  oi  the  ooarse 
will  be  poasible  by  permitting  the 
veteran  to  conqdete  the  traimng  under 
Chapter  31. 

(Authority:  38  U.S.C.  1413. 1795:  Pub.  L.96- 
525) 

3,  Section  21.148  is  amended  by 
revising  paragrqik  (d)  to  read  aa 
-follows: 


§21.148    Tutorial 


(d)  Payment  at  the  CAcpter  30  or 
Chapter  34  rate,  tf  a  veteran  has  elected 
payment  at  the  educational  assistance 
rate  payable  under  Chapter  30  or 
Chapter  34,  he  or  she  may  not  be 
provided  individualized  tuttuial 
assistance  under  provision  of  Chapter 
31.  (See  §  ZI.334.) 

(Authority:  38  II.SJC.  iaoe(f):  Pub.  L.  98-^25) 

4.  Section  21.254  is  amended  by 
revising  paragraph  (b)(1)  and  the 
authority  citation  fbUowing  paragraph 
(b)(4),  to  read  as  follows: 

§  21.254    Supporthre  services. 

***** 

(b)  •  •  * 

(1)  Subsistence  allowance,  or  payment 
of  an  allowanoe  at  the  educational 
assistance  rate  paid  under  Chapter  30  or 
Chapter  34  for  similar  training: 
***** 

(Authority:  38  U.S.C  1504(a),  ISOBff):  Pub,  L 
96-525) 

5.  Section  21.258  is  amended  by 
revising  paragraph  (e)(2)  and  adding  an 
authority  citation,  to  read  as  follows: 

§21.256    locantivaa lar swpleftrs. 

(e) 

(2)  Notwithstanding  any  other 
provisions  of  these  regulations,  if  the 


program  in  which  the  veteran  is 
participating  meets  the  criteria  for 
approval  of  on-job  training  onder 
Chapter  30  or  Chapter  34,  the  veteran 
may  be  paid  educational  assistance 
under  Chapter  30  or  Chapter  34  to  the 
extent  that  he  or  she  has  remaining 
eligibility  and  entitlement  under  Chapter 
30  or  Chapter  34.  (See  §  21.264) 

(Authority:  36  U.S.C  15a8(f).  1516(b);  Pitbw  L 
96-525) 


6.  Section  21.260  is  amended  by 

revising  paragraph  (a)  and  the  authority 
citation,  to  read  as  follows: 

§  21.260   Sut>aistanca  alowanca. 

(a)  CeaeraL  A  veteran  in  a 
rehabilitation  program  under  Chapter  31 
will  receive  a  monthly  subsistence 
allowaoce  at  the  rates  specified  in 
paragraph  (b)  of  this  section,  unless  he 
or  she  has  elected  to  receive  payment  at 
the  rate  of  the  monthly  educational 
assistance  allowance  pajrable  onder 
Chapter  30  <x  Chapter  34  for  similar 
training.  See  |  21.164  of  this  part  for 
election  of  payment  at  the  Chapter  30  or 
Chapter  34  rate.  S  21.4136  of  this  part  for 
payment  at  Chapter  34  rates,  and 
SS  21.7136,  21.7137.  and  21.7138  of  this 
part  for  payment  at  Chapter  30  rates. 

( Autkority:  38  UJ&JC  ISOB^a).  lS0a(f);  Pub.  L. 
98-525) 

*         *         *         •         * 

7.  Sectton  21.264  is  amended  by 
revising  the  section  heading,  paragraph 
ia)  introdoctonr  text,  (a)(1).  (a)(2).  &e 
authority  citatkia  foUowing  paragraph 
(a)(3),  (b)(1)  and  the  authority  dUtioo 
following  paragraph  (b)(3),  (c) 
introductory  text  and  the  authority 
citation  following  paragraph  (c)(3)  (iii). 
(d)  and  the  authority  citation,  to  read  as 
follows: 


|2t264    Dartiowoli 
ClmpHi  3»oraMp>sr34< 

(a)  Eligibility.  A  veteran  who  applies 
for,  and  is  found  entitled  to  training  or 
education  under  Chapter  31.  may  elect 
to  receive  payment  at  the  educational 
allowance  rate  and  other  assistance 
furnished  under  Chapter  30  or  Chapter 
34,  for  similar  training  in  lieu  of  a 
subsistence  allowance,  provided  the 
following  criteria  are  met: 

(1)  The  veteran  has  remaining 
eligibility  for,  and  entitlement  to 
educational  assistance  under  Chapter  30 
or  Chapter  34; 

(2)  The  veteran  enrolls  in  a  program  of 
education  or  training  approved  Eor 
benefita,under  Chapter  30  or  Chapter  34; 

(Authority:  38  USAZ.  ISOaff):  Pub.  L  96-525) 
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(b)'  *  * 

(1)  Chapter  30  or  Chapter  34  eligibility 
or  entitlement  ende  earlier. 

•  •        •        •        • 

(Aulhorily:  3S  U.&C  laOSCf):  Pub.  L  S8-52S) 

(c)  Servicet  pncluded.  A  veteran 
entitled  to  vocational  rehabilitation 
training  or  education  who  elects 
payment  at  the  educational  aMistance 
rate  payable  under  Chapter  30  and 
Chapter  34  shall  be  provided  the  same 
training  and  rehabilitation  Bervlces  as 
other  veterans  under  Chapter  31.  but 
may  not  b«  provided 

•  •        •        •        • 

(Authority:  3S  U.&C  1808(0:  Pub.  L  8e-«2S| 

(d)  Chapter  30  or  Chapter  34 
provisions  applicable.  A  veteran  who 
has  elected  payment  at  the  Chapter  30 
or  Chapter  34  educational  assistance 
rate  must  meet  the  same  terms  and 
conditions  as  other  veterans  pursuing 
similar  training  under  these  programs. 
(Authority:  38  U.S.C  1508(0;  Pub.  L  98-525) 

8.  Section  21.286  is  amended  by 
revising  paragraph  (b).  to  read  as 
follows: 

|t1.2M    Imploywant  adtustt***^ 


(b)  Reelection  of  subsistence 
allowance.  A  veteran  who  has  elected 
payment  at  the  Chapter  30  or  Chapter  34 
educational  assistance  allowance  rate 
may  ba  paid  an  employment  adjustment 
allowance  only  if  he  or  she  reelects 
subsistence  allowance  to  become 
affective  no  later  than  the  day  following 
completion  of  the  period  of 
rehabilitation  to  the  point  of 
employability. 

(Authority:  18  U.&C  1808(0:  Pub.  U  98-A2S) 

g.  Section  21.272  is  amended  by 
revising  paragraph  (b)(1)  and  adding  an 
authority  citation  following  paragraph 
(bM3).  to  read  as  follows: 

laijn    Vstsian  atuJanl aarvteaa. 
•        •        •        •        • 

(b)  •  •  • 

(1)  Need  of  the  veteran  to  augment  the 
subsistence  allowance  or  payment  made 
by  the  Chapter  30  or  Chapter  34  ralr. 


(AuUwrity:  38  U.8.C  180«(aN4).  ia08(a  1 
Pub.  L  »-«») 


ia  Section  21.276  is  amended  by 
revising  paragraphs  (d).  (e).  and  (g).  to 
read  as  follows: 

|aiJT6   Hwiaieaialad  naiSTana. 
•        •        •        •        • 

(d)  Halfway  house.  A  subsistence 
allowance  may  be  paid  to  a  veteran 


pursuing  a  rehabilitation  program  while 
residing  in  a  halfway  house  as  a  result 
of  a  felony  conviction  even  though  all  of 
the  veteran's  living  expenses  are  paid 
by  a  non-VA  Federal.  State,  or  local 
government  program. 

(Authority:  38  VAC  1808(a)) 

•  •         •         •         • 

(e)  Work-release  program.  A 
subsistence  allowance  may  be  paid  to  a 
veteran  in  a  work-release  program  as  a 
result  of  a  felony  conviction. 

•  •        •        •        • 

(g)  Payment  of  allowance  at  the  rates 
paid  under  Chapter  30  or  Chapter  34.  A 
veteran  incarcerated  for  a  felony 
conviction  or  a  veteran  in  a  halfway 
house  or  work-release  program  who 
elects  payment  at  the  educational 
assistance  rate  paid  under  Chapter  30  or 
Chapter  34  shall  be  paid  in  accordance 
with  the  provisions  of  law  applicable  to 
other  incarcerated  veterans  training 
under  Chapter  30  or  Chapter  34. 

(Authority:  38  U.S.C  1808(0.  ITSIXa):  Pub.  L 
98-a2S) 

•  •  •         •  • 

11.  Section  21.320  is  amended  by 
revising  paragraph  (b)(3)  and  the 
authority  citation,  and  paragraph  (d)(3) 
and  the  authority  citation,  to  read  as 
follows: 


l<i.aai 


(b)  •  •  • 

(3)  The  veteran  elects  payment  at  the 
educational  assistance  allowance  rate. 
In  which  case  the  commencing  date  of 
payment  is  determined  under  provisions 
applicable  to  commencement  of 
payment  under  Chapter  30  or  Chapter 
34. 

(Authority:  38  U.8.C  t808(a).  1508(0:  Pub.  L 

98-^25) 

•         •         •         •         • 

(d)  •  •  • 

(3)  A  veteran  has  elected  payment  at 
the  educational  assistance  rate  paid 
under  Chapter  30  or  Chapter  34.  The 
ending  date  of  the  award  is  determined 
under  regulations  applicable  to 
termination  of  training  under  Chapter  30 
or  Chapter  34. 

(Aulhorilr  M  U.&C  1508(a).  1508(0:  Pub.  L 
•8-525) 

12.  Section  21.330  Is  amended  by 
ravising  paragraph  (a)  and  the  authority 
citation,  to  read  as  follows: 


121.830 

(a)  General.  Where  in  order,  the  VA 
will  apportion  subsistence  allowance  in 
accordance  with  1 3.451  of  this  title. 
subject  to  the  limitations  of  1 3.456  of 


this  title.  If  the  veteran  is  in  receipt  of 
benefits  at  the  Chapter  34  rate, 
apportionments  shall  t>e  in  accordance 
with  8  21.4140  of  this  part.  If  the  veteran 
is  in  receipt  of  beneHts  at  the  Chapter  30 
rate,  the  VA  will  not  apportion  these 
beMlits. 

(Authority:  38  US.C.  3107(c):  Pub.  L  9B-&25I 
•  •  •  •  • 

13.  Section  21.334  is  amended  by 
revising  the  section  heading,  paragraph 
(a)  and  the  authority  citation,  (b) 
introductory  text,  (b)(1).  the  authority 
citation  following  paragraph  (b)(2).  (c) 
introductory  text,  (c)(2).  (c)(3).  the 
authority  citation  following  paragraph 
(c)(4).  (d)(1).  (d)(2)  and  the  authority 
citation,  and  by  adding  paragraph  (e).  to 
read  as  follows: 

I21J34    Election  of  payment  at  the 
Ctwptar  30  or  Ctwptar  34  rate. 

(a)  Election.  When  the  veteran  elects 
payment  of  an  allowance  at  the  Chapter 
30  or  Chapter  34  rate,  the  effective  dates 
for  commencement,  reduction,  and 
termination  of  the  allowance  shall  be  in 
accordance  with  tt  21.4130  through 
21.4135  and  1 21.1042(a)(2)  of  this  part 
under  Chapter  34,  and  if  21.7130 
through  21.7135  and  1 21.70S00(a)  of  this 
part  under  Chapter  30. 

(Authority:  38  U.S.C  1508(0- 1780:  Pub.  L  96- 
S2S 

(b)  Election  of  payment  at  the  Chapter 
30  or  Chapter  34  rate  subsequent  to 
induction  into  a  rehabilitation  program. 
Election  of  payment  at  the  Chapter  30  or 
Chapter  34  rate  subsequent  to  induction 
into  training  is  permissible  under 
provisions  of  S  21.264  (a)  and  (b).  The 
effective  date  of  the  election  is  the  latest 
of  the  following  dates: 

(1)  The  commencing  date  determined 
unider  the  provisions  of  (  21.4131  of  this 
part  in  the  case  of  a  veteran  who  has 
elected  payment  at  the  Chapter  34  rate 
or  determined  under  1 21.7131  of  this 
part  in  the  case  of  a  veteran  who  has 
elected  payment  at  the  Chapter  30  rate: 
or 

•  •        •        •        • 

(Authority:  38  U.S.C  1808(0:  Pub.  L  96-525) 

(c)  Reelection  of  subsistence 
allowance  subsequent  to  induction.  If  a 
veteran  reelects  subsistence  allowance 
under  provisions  of  1 21.284(b)  of  this 
part,  the  effective  date  of  change  is 
earliest  of  the  following: 

•  «        •        •        • 

(2)  The  veteran's  Chapter  30  or 
Chapter  34  debmiting  date; 

(3)  The  day  after  exhaustion  of 
Chapter  30  or  Chapter  34  entitlement:  or 

•  •        •        •        • 

(Authority:  36  U.S.C.  1808(0:  Pub.  L  B6-S25) 


(d)  *   *   * 

(1)  Payment  at  the  Chapter  30  or 
Chapter  34  rate.  If  an  otherwise  eligible 
veteran  elects  payment  at  the  Chapter 
30  or  Chapter  34  rate  during  a  period 
between  periods  of  instruction,  the 
effective  date  of  the  election  shall  be  the 
Tirsl  day  of  the  next  period  of 
instruction. 

(2)  Subsistence  allowance.  If  an 
otherwise  eligible  veteran  reelects 
subsistence  allowance  during  leave  or 
between  periods  of  instruction  following 
election  of  payment  at  the  Chapter  30 
and  Chapter  34  rate,  the  effective  date  of 
the  change  will  be  the  date  of  the 
reelection  or  the  beginning  of  the  next 
period  of  training,  whichever  is  to  the 
veteran's  benefit. 

(Authority:  38  U.aC.  1508(0.  Pub.  L.  86-525) 

(e)  Effect  of  Chapter  34  program 
termination.  (1)  Since  Chapter  34 
benefits  are  not  payable  beyond 
December  31, 1989,  any  previous 
election  of  benefits  at  that  rate  is 
terminated  as  of  that  date; 

(2)  A  veteran  entitled  to  Chapter  30 
beneOts  based  on  his  or  her  Chapter  34 
eligibility  as  of  December  31, 19^,  and 
whose  election  of  Chapter  34  benefits  is 
terminated  as  of  that  date  under 
paragraph  (e)(1)  of  this  section  must,  if 
the  individual  desires  payment  at  the 
Chapter  30  rate,  elect  such  payment 

(Authority:  36  U.S.C.  1411(a):  Pub.  L  96-525) 

14.  Section  21.340  is  amended  by 
revising  paragraph  (c)  and  the  authority 
citation,  to  read  as  follows: 

§21J40    Introductfoa 

***** 

(c)  Election  of  benefits  at  the  Chapter 
30  or  Chapter  34  rate.  If  a  veteran  elects 
to  receive  an  allowance  paid  at  the 
Chapter  30  or  Chapter  34  rate,  the  effect 
of  absences  is  determined  in  the  same 
manner  as  provided  in  SS  21.4204  and 
21.4205  of  this  part  for  Chapter  34  or 
S9  21.7139  and  21.7154  of  this  part  for 
Chapter  30. 

(Authority:  36  U.S.C.  1508(0. 1510;  Pub.  1^  98- 
525) 

[FR  Doc.  89-2001  Filed  1-27-89: 6:45  am] 
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3«CFRPart21 

Veterans  Education;  Waiver  Of  the  85- 
15  Percent  Ratio  Requirement 

AOCNCV:  Veterans  Administration. 
actmn:  Final  regulations. 

SUMMANv:  Generally,  the  law  and  the 
Code  of  Federal  Regulations  prohibit  the 
Veterans  Administration  (VA)  from 


approving  new  enrollments  under  many 
of  the  education  programs  which  the  VA 
administers  when  the  VA  finds  that  85 
percent  or  more  of  the  students  enrolled 
are  having  all  or  part  of  their  tuition, 
fees,  or  other  charges  paid  to  or  for  them 
by  the  educational  institution  or  the  VA. 
There  is  provision  for  waiver  of  this 
requirement.  However,  the  pertinent 
regulation  is  not  clear  as  to  who  has  the 
authority  to  grant  this  waiver.  This 
regulation  corrects  this. 
EFFCCnvE  DATE:  December  20, 1988. 

FOR  nrnTHER  mFOMNATION  CONTACT: 

William  G.  Susling.  Jr..  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration  (225C), 
Vocational  Rehabilitation  and 
Education  Service.  Department  of 
Veterans  BeneOts.  Veterans 
Administration,  810  Vermont  Avenue 
NW..  Washington,  DC  20420  (202)  233- 
2668. 

SUPPLEMENTARY  INFORNUTKNI:  On 
pages  27533  and  27534  of  the  Federal 
Register  of  July  21, 1988,  there  was 
published  a  proposal  to  amend  38  CFR 
Part  21  of  clarify  that  the  Director, 
Vocational  Rehabilitation  and 
Education  Service,  has  the  authority  to 
waive  the  prohibition  on  approving  new 
enrollments  under  many  of  the 
education  programs  which  the  VA 
administers  when  the  VA  Onds  that  85 
percent  or  more  of  the  students  enrolled 
are  having  all  or  part  of  their  tuition, 
fees,  or  other  charges  paid  to  or  for  them 
by  the  educational  institution  or  the  VA. 
Interested  people  were  given  32  days  to 
submit  comments,  objections  or 
suggestions.  The  VA  received  no 
comments,  objections  or  suggestions. 
Accordingly,  the  agency  is  making  the 
amended  regulation  final. 

The  VA  has  determined  that  this 
amended  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entitled  Federal  Regulation. 
The  regulation  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  amended 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  the  amended  regulation, 
therefore,  is  exempt  horn  the  initial  and 


final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604.    - 

This  certification  can  be  made 
because  this  change  simply  specifies  the 
VA  official  who  is  authorized  to 
exercise  waiver  authority.  It  does  not 
change  that  authority.  Moreover,  it  has 
been  the  agency's  administrative 
experience  that  fewer  than  five 
.  educational  institutions  apply  each  year 
to  the  Director,  Vocational 
Rehabilitation  and  Education  Service, 
for  a  waiver.  Many  of  these  are  not 
small  entities.  Even  though  a  slight 
increase  in  this  number  can  be  expected 
as  enroUements  under  the  Montgomery 
GI  Bill — ^Active  Duty  increase,  the  VA 
does  not  think  that  the  number  of  small 
entities  affected  by  this  proposal  will  be 
substantial.  There  will  be  no  significant 
economic  impact  on  a  substantial 
number  of  other  small  entities,  i.e..  small 
businesses  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs— education.  Loan  program — 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  December  20. 1968. 
Thomas  K.  Tumage, 
Administrator. 

PART  21— (AMENDED] 

30  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  §  21.4201 
is  amended  by  revising  the  first  two 
sentences  of  paragraph  (f)(1),  and 
paragraphs  (f)(l)(ii)  and  (h)  to  read  as 
follows: 

§  21.4201    Restrictions  on  •nrolment; 
percentage  of  students  receiving  financial 
support 

•  *  •  *  * 

(f)  *  *  * 

(1)  Schools  must  submit  to  the  VA  all 
calculations  needed  to  support  the 
exemption  found  in  paragraph  (c)(4)  of 
this  section.  If  the  school  is  organized  on 
a  term,  quarter,  or  semester  basis,  it 
shall  make  that  submission  no  later  than 
30  days  after  the  beginning  of  the  first 
term  for  which  the  school  wants  the 
exemption  to  apply.  *  *  * 
***** 

(ii)  Until  such  time  as  the  total  number 
of  veterans  and  eligible  persons 
receiving  assistance  under  chapters  30. 
31,  32,  34,  35  or  36,  title  38.  United  States 
Code,  who  are  enrolled  in  the 
educational  institution  offering  the 
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course,  equals  more  than  95  percent  of 
the  total  student  enrollment  at  the 
educational  Institution  (computed 
•eparately  for  the  main  campus  and  any 
branch  or  extension  of  the  institution). 
At  that  lime  procedures  contained  in 
paragraph  (f)(2)  of  this  section  shall 

■ppJy 

(Authority:  M  U.&C  1673(d):  Pub.  L  W-MS) 

(h)  Waiven.  Schools  which  desira  a 
waiver  of  the  provisions  of  paragraph 
(a)  of  this  section  for  a  course  where  the 
nianbar  of  full-time  equivalent  students 
receiving  VA  education  benefiU  equals 
or  exceeds  85  percent  of  the  toUl  full- 
time  equivalent  enrollment  in  the  course 
may  apply  for  a  waiver  to  the  Director. 
Vocational  Rehabilitation  and 
Education  Service,  through  the  Director 
of  the  VA  Held  station  of  jurisdiction. 
When  applying,  a  school  must  submit 
sufficient  information  to  allow  the 
Director.  Vocational  Rehabilitation  and 
Education  Service,  to  judge  the  menu  of 
the  request  against  the  criteria  shown  in 
this  paragraph.  This  information  and 
any  other  pertinent  information 
available  to  the  VA  shall  be  considered 
In  relation  to  these  criteria: 

(1)  Availability  of  comparable 
alternative  educational  facilities 
effectively  open  to  veterans  in  the 
vicinity  of  the  school  requesting  a 
waiver. 

(2)  Status  of  the  school  requesting  a 
waiver  as  a  developing  institution 
primarily  serving  a  disadvantaged 
population.  The  school  should  enclose  a 
copy  of  its  notice  from  the  Department 
of  Education  that  the  school  is  eligible  to 
be  considered  for  a  grant  under  the 
Strengthening  Institutions  Program  or 
the  Special  Needs  Program.  If 
applicable.  Otherwise  the  school  should 
submit  data  sufficient  to  allow  the 
Dlreclor.  Vocational  Rehabilitation  and 
Bducalioo  Service,  to  )udge  whether  the 
•chool  is  similar  to  Institutions  which 
the  Department  of  Education  considers 
to  be  eligible  to  apply  for  a  grant  under 
these  programs.  The  pertinent  criteria 
and  data  categories  are  published  in 
Title  34.  Code  of  Federal  Regulations. 
Chapter  VL  Part  824.  Subpart  A;  Part 
025.  SMbpart  A:  and  Part  826.  Subpart  A. 
The  raquiramanU  of  those  criteria  that  a 
school  be  a  "public  or  nooprofil" 
Institution  need  not  be  mat. 

(3)  Previous  compliance  history  of  the 
achool.  including  such  factors  as  false  or 
deceptive  advertising  complaints, 
enrolbnent  certification  timeliness  and 
accuracy,  and  amount  of  school  liability 
indebtedness  to  the  VA. 

(4)  General  effectiveness  of  the 
•chool's  program  in  providing 
•ducational  and  employment 


opportunities  to  the  particular  veteran 
population  it  serves.  Factors  to  be 
considered  should  include  the 
percentage  of  veteran-students 
completing  the  entire  course,  ratio  of 
educational  and  general  expenditures  to 
full-time  equivalency  enrollment,  etc. 

(Authority:  M  VJS.C  1873(d):  Pub.  L  »S-802. 

Pub.  L  95^X02) 
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Vatarana  Ediicatten;  ForfaNura  of 
Education  Banaftta 

AOCNCv:  Veterans  Administration. 
ikcmm:  Final  ragulatlona. 

auMMUllT  A  veteran  can  forfeit  his  or 

her  education  benefits  by  engaging  in 
subversive  activities  or,  in  limited 
circumstances,  committing  fraud  or 
treasonable  acts.  The  regulation 
concerning  forfeiture  of  education 
benents  indicates  that  forfeiture  is 
governed  by  various  Veterans 
Administration  (VA)  regulations. 
However,  the  regulations  which  are 
referenced  do  not  deal  with  forfeiture. 
This  amended  regulation  corrects  that 
error. 

■yracnvi  OATI:  December  23. 1988. 
MM  psmTHKm  mpoimumom  cosiTAcr. 
William  G.  Sasllng.  Jr..  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration  (225C). 
Vocational  Rehabilitation  and 
Education  Service.  Department  of 
Veterans  BeneHu.  Veterans 
Administretion.  810  Vermont  Avenue 
NW.  Washington.  DC  20420  (202)  233- 
2888. 

aupamMMTAirr  ai^oi— atiow:  In  the 
Federal  Registar  of  |uly  1&  1968,  (53  FR 
27084).  there  was  published  a  proposal 
to  amend  38  CFR  Part  21  to  state  the 
correct  regulations  which  govern  a 
veteran's  forfeiture  of  educational 
assistance  allowance.  Interested  people 
were  given  30  days  to  submit  comments, 
suggestions  or  objections.  The  VA 
received  no  comments,  suggestions  or 
objections.  Accordingly,  the  agency  is 
mat(ing  the  amended  regulation  fmal. 

The  VA  has  determined  that  this 
amended  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291.  entitled  Federal  RegulaHon. 
The  regulation  will  not  have  a  tlOO 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition  employment,  investment 
productivity,  innovation,  or  on  the 


ability  of  United  Slates-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  amended 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  flexibility  Act 
(RFA).  5  U.S.C.  801-612.  Pursuant  to  5 
U.S.C.  eoS(b).  the  amended  regulation, 
therefore,  is  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 
economic  impact  on  small  entites.  i.e., 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  [)ome8tic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabihtation. 

Approved:  [)eceinbef  23. 1988. 
Tlinisi  t  Tiimi|f 
Administrator. 

PARTS  21-(AMENDED] 

38  CFR  Part  21  is  amended  by  revising 
1 21.4007  to  read  as  follows: 

121.4007    ForfaMura. 

The  rights  of  a  veteran  or  eligible    - 
person  to  receive  educational  assistance 
allowance  or  special  training  allowance 
are  subject  to  forfeiture  under  the 
provisions  of  Sl  3.900.  3.901  (except 
paragraph  (cj).  3.902  (except  paragraph 
(c)).  3.903.  3.904.  3.905  and  19.2  of  this 
chapter. 

(Authority:  38  US.C  3S03.  3504  and  3S0S) 
(FR  Doc  80-2002  Filed  1-27-88:  8:45  am| 
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action:  Final  rule. 


r.  Today's  rule  clarifies  the 
requirements  of  40  CFR  270.62(d).  which 
describes  procedures  for  permitting 
existing  hazardous  waste  incineration 
facilities  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA). 

The  amendments  to  40  CFR  270.62(d) 
will  make  it  very  clear  that  existing 
incineration  facilities  must  either 
conduct  a  trial  bum  or  submit  other 
information  as  specified  in  S  270.19  (a) 
or  (c)  before  a  permit  can  be  written  for 
that  facility. 

OATM:  This  regulation  becomes 
effective  March  1, 1989. 
PON  RmTNDI  MPORMATKNI  CONTACT: 
Sonya  Stelmack,  Assistance  Branch. 
Office  of  Solid  Waste  (OS-343). 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  2046a 
Phone  (202)  362-4206,  or  the  RCRA 
Hotline  (800)  424-9346  (or  382-3000  in 
the  Washington,  DC  metropolitan  area). 

SUPTLEMCNTAIIV  information: 

Table  of  Contents 

I.  Background 

II.  Response  to  Comments 

III.  State  Authority 

IV.  Effective  Date 

V.  Regulatory  Analysis 

L  Background 

EPA  issued  a  proposed  rule  in  the 
Federal  Register  on  June  21, 1988  (53  FR 
23342),  to  clarify  the  intent  of  the 
regulatory  language  In  40  CFR  270.62(d). 
Specifically,  the  Agency  wished  to 
clarify  that  permit  conditions  for 
existing  hazardous  waste  incinerators 
must  be  based  on  pre-permit  trial  bum 
results  under  S  270.19(b)  or  other  data 
submitted  by  the  applicant  as  specified 
in  S  270.19(c).  unless  the  applicant  is  not 
required  to  conduct  a  trial  bum  pursuant 
to  an  exemption  under  §  270.19(a)^ 
"Incinerators"  are  defined  in  40  CFR 
Part  260  as  "*  *  *  any  enclosed  device 
using  controlled  flame  combustion  that 
neither  meets  the  criteria  for 
classification  as  a  boiler  nor  is  listed  as 
an  industrial  furnace." 

EPA  promulgated  i  270.19  on  April  1. 
1983  (48  FR  14239),  to  require  that  the 
Part  B  of  a  permit  application  for 
incinerators  include  one  of  the 
following:  (1)  Sufficient  information 
submitted  under  S  270.19(a)  to  obtain  an 
exemption  from  compliance  with  the 
performance  standards  in  S  264.343  and  - 
the  operating  conditions  in  S  264.345;  (2) 
a  trial  bum  plan  or  the  results  of  a  trial 
btun  under  S  270.19(b),  including  all 
required  determinations,  in  accordance 
with  S  270.62;  or  (3)  information  in  lieu 
of  a  trial  bum  under  S  270.19(c)  that  is 
sufficient  to  determine  compliance  with 


performance  standards  and  develop 
operating  conditions  under  S  9  264.343 
and  264.345,  respectively. 

In  the  proposal  for  this  rulemaking, 
EPA  stated  its  belief  that  {  270.19  (a) 
and  (c)  are  explicit  as  to  what 
information  is  required  prior  to  issuance 
of  a  permit  but  the  Agency  recognized 
that  language  in  S  270.62(d)  is  potentially 
ambiguous  as  to  what  must  be 
accomplished  under  S  270.19(b]  prior  to 
issuing  a  permit.  Specifically,  the 
Agency  stated  its  concem  that  a  loose 
interpretation  of  i  270.62(d)  might  lead  a 
Regional  Administrator  or  State  Director 
to  set  a  date  for  submittal  of  trial  bum 
after  the  permit  is  issued.  This  strained 
interpretation  of  {  270.62(d)  might  lead 
one  to  think  that  permits  can  be  written 
under  §  270.19(b)  based  on  the 
submission  of  a  trial  bum  plan  instead 
of  the  results  of  the  trial  bum,  contrary 
to  the  intended  meaning  of  S  270.62(d). 
Although  the  Agency  is  making  this 
clarification  to  the  actual  language  of 
S  270.62(d)  in  a  final  rule.  EPA  believes 
that  the  intended  meaning  of  S  270.62(d) 
has  been  clear  since  S  270.62(d)  was 
promulgated. 

Today  the  Agency  is  promulgating 
final  regulations  identical  to  those 
proposed.  The  amendments  to 
i  270.62(d)  make  it  very  clear  that 
existing  incineration  facilities  must  (1) 
conduct  a  trial  bum  and  submit  the  trial 
bum  results  prior  to  permit  issuance,  or 
(2)  submit  other  information  as  specified 
in  S  270.19  (a)  or  (c)  before  a  permit  can 
be  written  for  that  facility.  Should  a 
permit  applicant  submit  trial  bum 
results  imder  S  270.19(b),  permit 
conditions  must  be  established  using  the 
trial  bum  results.  Conversely,  if  the 
applicant  submits  other  information 
under  $  270.19  (a)  or  (c),  the  permit  must 
be  based  on  that  information. 

D.  Response  to  Comments 

The  Agency  received  only  one 
comment,  which  requested  that  EPA 
clarify  whether  this  rule  is  applicable  to 
permits  that  are  already  final.  In 
response  to  the  commenter's  concerns, 
EPA  has  decided  that  today's  rule, 
which  will  become  effective  30  days 
after  final  promulgation,  is  applicable 
only  to  pending  and  future  permit 
applications  and  permits.  Accordingly, 
should  a  hazardous  waste  incinerator 
owner  not  have  a  final  permit  decision 
issued  as  of  the  effective  date  of  this 
rule  or  should  a  hazardous  waste 
incinerator  owner  seek,  after  the 
effective  date  of  this  rule,  a  permit 
modification  which  requires  a  trial  bum, 
the  incinerator  will  be  subject  to  these 
requirements,  i.e.,  the  trial  bum  must  be 
completed  prior  to  permit  issuance  or 
permit  modification. 


m.  State  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
FoUowing  authorization.  EPA  retains 
enforcement  authority  under  sections 
3008.  3013,  and  7003  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibilify. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  Ueu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  that  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6026(g).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  unauthorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  HSWA 
applies  in  authorized  States  in  the 
interim.  •    «=- 

B.  Effect  on  State  Authorization 

Today's  mie  promulgates  clarifying 
regulations  that  will  not  be  effective  in 
authorized  States  since  the  regulations 
will  not  be  imposed  pursuant  to  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  Thus,  the 
regulations  will  be  effective  only  in 
those  States  that  do  not  have  final 
authorization. 

40  CFR  271.21(e)(2)  requires  States 
that  have  final  authorization  to  modify 
their  programs  to  reflect  Federal 
program  changes  and  to  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  must  modify  its  program  to  adopt 
this  final  regulation  will  be  determined 
by  today's  date,  in  accordance  with 


/  Vol  54.  No.  le  /  Monday.  Iuumtj  3a  1889  /  Rules  and  Regulatioiu 


Fadenl  Ri^aiet  J  Vol  54.  No.  18  /  Monday.  January  30.  1989  /  Rules  and  Regulations  4289 


I  zn.21(«).  TheM  deadlteM  can  b* 
txtwidcd  in  cwiain  cM«a  (40  CFR 
271^(e)(3)).  Once  EPA  approvea  the 
modlflcation.  the  State  requirements 
Imcoim  Subtitle  C  RCRA  requireraenla. 

States  that  submit  their  ofTiclal 
application  for  Anal  authoriaation  leas 
than  U  montha  after  the  affective  data 
of  these  standarda  are  not  required  to 
Include  standards  equivaieni  to  these 
atandards  In  their  application.  However, 
the  State  muat  modify  tta  program  by  the 
deadUnea  aet  forth  in  1 271.n(e).  Statea 
that  submit  official  applications  for  final 
authorization  12  montha  after  the 
effective  date  of  thoae  atandarda  muat 
Induda  atandarda  equivalent  to  theae 
standarda  in  Ibeir  applica<io«-  ^  ^^ 
271.3  seta  forth  the  requirements  a  State 
muat  meet  when  aubmitttng  Ita  final 
authoriaation  appUcatloa. 

bi  authoHied  Statea.  this  rule  wlH  not 
be  applicable  until  the  Slate  reviaea  its 
program  to  adopt  equivalent  regulationa 
under  State  law.  However,  becaoae  EPA 
is  only  clarifying  current  regulatory 
language,  the  Agency  aaaumea  that 
these  requirementa  are  already  in  effect 
in  moel  Statee  and.  therefore,  a 
simplified  application  will  be  allowed 
for  the  program  reviaion  neceaaitated  by 
this  final  rule.  In  order  to  maintain 
authorization,  a  State's  reviaion 
application  may  conaisi  of  a 
certification  by  the  State  Attorney 
General  that  he/she  Interprets  hia/her 
State's  existing  regulationa  in  the 
manner  deacribed  in  thia  rul*. 
Otherwiae.  the  State's  regulationa  muat 
be  amended  to  reflect  the  clarification 
•et  forth  In  this  rule.  If  a  State  Attorney 
General  cannot  certify  that  he/ehe 
Interpreta  hia/her  State's  existing 
regulationa  in  the  manner  described  In 
the  rule  or  If  the  State  fails  to  make 
necessary  regulatory  amendments,  that 
State's  program  will  be  leaa  etringeni 
than  the  Fmleral  program  and  will  be 
out  of  compliance  with  the  RCRA'a 
roquifMBants  for  authorized  Slate 
progrema. 

IV.  EflMtlvo  Date 

This  final  rule  will  be  effective  30 
daya  after  promulgation.  Section  3010(b) 
of  RCRA  provides  that  regulationa 
concemii^  permila  for  the  treatment, 
atorage.  or  disposal  of  hazardous  waste 
shall  take  effect  six  months  after  the 
date  of  promulgation.  Ho«vever.  section 
3010(bNl)  provides  for  a  akorter  period 
If  the  Agency  finda  that  the  regulated 
community  does  not  need  aix  months  to 
comply  with  the  next  regulation.  Since 
inis  rule  merely  clarifies  a  requirement 
that  la  already  In  effect  and  the 
regulated  coaaoranity  should  already  be 
In  compHanoe.  EPA  bdievea  that  good 


cauae  axlsta  to  make  thia  rule  effective 
less  than  alx  months  after  promulgation. 

V.  Regulatory  Analyals 

A.  Regulatory  Impact  Anatyti$ 

Under  Bxacutive  Order  1229t  EPA 
must  determine  whether  a  regulation  is 
"ma)or"  and  thus  whether  EPA  must 
prepare  and  consider  a  Regulatory 
Impact  Aaalysia  in  connection  with  the 
rule.  Today's  final  rule  clariDes  existing 
requireoMnIs  and  is  not  maior  because  it 
will  not  result  in  an  annual  effect  on  the 
economy  of  tlOO  million  or  more,  nor 
will  it  result  In  an  increaee  in  coat  or 
prices  to  industry.  There  will  be  no 
adverse  impact  on  the  ability  of  the  \JS. 
baaed  enterpriae  to  oompete  with 
foreign  based  enlerpriaes  in  domestic  or 
export  marketa.  Therefore,  the  Agency 
does  not  believe  a  Regulatory  Impact 
Analysis  Is  required  for  today's  rule. 
This  final  rale  has  been  submitted  to  the 
Offlca  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  OOl  et  $eq..  at  the  time  an  agency 
publishes  any  propoeed  or  fbial  rule.  M 
must  prepare  a  regulatory  flexibility 
analysis  dtat  describes  the  Impact  of  the 
rule  on  small  entities  unless  the 
Administrator  certifies  that  the  rule  wiD 
not  have  a  significant  economic  impact 
on  a  aubatantial  number  of  email 
entitlea.  Today's  rinal  rule  merely 
clarifies  a  requirement  that  Is  already  In 
effect.  It  does  not  impose  any  additional 
requirements  on  or  effect  tha 
compliance  burdens  of  the  regulated 
community.  Therefore,  pursuant  to  5 
U.S.C  eoi(b).  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

list  of  Subtada  in  4t  CFR  Part  STI 

Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  recordkeeping  requirementa.  Permit 
modification  procedures.  Waste 
treatnant  and  diaposaL 

Dale:  |aMary  la  IMS. 
Lee  M.T>  ills. 

40  CFR  Part  270  Is  amended  as 
follows: 

PART  270-EPA  AOMMSTEflCO 

pcmm  phoqiumsc  THE 

HAZARDOUS  WASTE  PCMMT 


Aulborily:  Sees  1006.  2002.  900S.  3007.  3010. 
and  7004  of  the  Solid  Waite  and  Disposal 
Art  at  amended  by  (he  Resource 
Conservation  and  Recovery  Act  of  1970.  as 
amended  (42  U.S.C  880S.  eSlZ.  tOZk  6027. 
6839.  and  6074|. 

2.  Section  270.62  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


|270.«a 


(d)  For  the  purpose  of  determining 
feasibility  of  compliance  with  the 
performance  standards  of  {  264.343  of 
this  chapter  and  of  determining 
adequate  operating  conditions  under 
i  284.345  of  this  chapter,  the  applicant 
for  a  permit  for  an  existing  hazardous 
waste  incinerator  must  prepare  and 
submit  a  trial  bum  plan  and  perform  a 
trial  bum  In  accordance  with  §  270.19(b) 
and  paragraphs  (bH2)  through  (b)(9)  of 
this  section  or.  instead,  submit  other 
information  as  specified  in  |  270.19(c). 
Applicants  submitting  information  under 
I  270.19(a)  are  exempt  from  compliance 
with  11  204.343  and  264.345  and. 
therefore,  are  exempt  from  the 
requirement  to  conduct  a  trial  bum. 
Applicants  who  submit  trial  bum  plans 
and  receive  approval  before  submission 
of  a  permit  application  must  contplete 
the  trial  bum  and  submit  the  results, 
specifled  in  paragraph  (b)(6).  with  Part  B 
of  the  permit  application.  If  completion 
of  this  process  conflicts  with  the  date 
set  for  submission  of  the  Part  B 
application,  the  applicant  muat  contact 
the  Director  to  establish  a  later  date  for 
submission  of  the  Part  B  application  or 
the  trial  bum  reaults.  Trial  bum  results 
must  be  submitted  prior  to  issuance  of 
the  permit  When  the  applicant  submits 
a  trial  bum  plan  with  Part  B  of  the 
permit  applicatioa  the  Director  will 
specify  a  time  period  prior  to  permit 
issuance  in  which  the  trial  bum  must  be 
conducted  and  the  reaults  submitted. 

(PR  Doc.  8»-17aS  Filed  1-27-60:  &45  am) 


1.  The  authority  dtatioo  for  Part  270 
continues  to  read  as  foUowK 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

bonunon  %«arTior  I'usnc  nNiiiiio 
oonficoa  wiiuf  nwtiwt  mov  wvcwunry 
lO  raa  nanowam  on  mcrvncne 

(anuary  24. 19M. 

AQMICY:  Federal  Communications 
Commission. 

AcnOM:  Notice  on  effectiveness. 


:  On  November  16. 1988.  the 
Commission  released  a  Report  and 
Order.  CC  Docket  No.  88-161.  FCC  80- 
339,  published  on  Deceniber  5. 1968. 53 
FR  48908  (Report  and  Order)  whidi 
amended  i  22.6  of  the  Commission's 
Rules  to  require  that  filings  of  more  than 
5  pages  be  submitted  on  microfiche. 

The  Report  aad  Order  stated  that  the 
information  collection  contained  in  the 


rule  changes  were  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  and  that  a  public  notice  would  be 
issued  announcing  their  effective  date. 
ID.,  at  para.  31.  C^iffi  has  not  completed 
its  review  of  the  information  collection 
dianges  pertaining  to  the  microfiche 
filing  requirement.  "ITierefore.  tfiose 
renewal  applications,  FCC  Fomfi  405. 
filed  on  or  before  March  1. 1969,  the 


filing  deadline,  for  PuUic  Land  Mobtte 
non-wireline  common  carriers  do  not 
have  to  be  filed  on  microfiche. 

FOR  RIRTHEft  INFOmiATK>N  CONTACT 

Sandra  Donnell,  (202)  632-6450. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

(FR  Doc  8»-1952  Filed  a-27-W:  8:45  aaij 
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Proposed  Rules 


This  MCtton  a*  ttw  FEDERAL  REGISTER 
oomaint  noticM  to  ttw  puMc  oi  thm 
propo— d  inuanc*  o(  rutM  and 
raguialtona.  Tha  pupoM  of  9mm  notioaa 
It  to  gtM  intofwiad  paraons  an 
opporturaty  to  parUdpala  in  ttw  ruia 
making  prior  to  Via  adopton  o(  iha  final 


KPARTMENT  OF  TfUNSPOfTTATION 

Fadacal  Avtotlon  AdmMstratton 

14  cm  Part  n 
lOoekatNaM-ASW-ttl 


I  (SNIA8))  Modal  AS  350 
and  AS  SS4  Sartaa  ll»tcoplara 


:  Federal  Aviation 
Adminiatration  (FAA).  DOT. 
ACnOM:  Notice  of  Proposed  Rulemaking 
(NPRM). 


:  This  notice  propoaes  to 
amend  an  existing  airworthinesa 
directive  (AD)  which  requires  repetitive 
inspections,  rework,  or  replacement  as 
necessary,  of  main  rotor  head 
componenta.  main  gearbox  suspension 
atnita,  and  landing  gear  ground 
resonance  components  on  Aerospatiale 
Model  AS  330  and  AS  355  series 
helicopters.  This  proposed  amendment 
is  needed  (o  change  the  repetitive 
Inspection  interval  to  correspond  with 
the  service  bulletins  and  the  master 
servicing  recommendations  (MSR) 
standard  repetitive  inspection  interval 
referenced  in  the  aervice  bulletina.  The 
proposed  amendment  would  result  in 
reduced  maintenance  impacts  and 
eliminate  unnecessary  operational  costs. 
OATV:  Comments  must  be  received  on  or 
before  March  1. 1980. 
AOOwmn.  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Rules 
Docket.  OfTIca  of  the  Assistant  Chief 
Counsel  FAA.  Forth  Worth.  Texas 
70103-0007.  or  delivered  in  duplicate  to 
Office  of  the  Aaaistant  Chief  Counsel. 
4400  Blue  Mound  Road.  Room  158. 
Building  3B.  Forth  Worth.  Texas. 
Comments  must  be  marked:  Docket  No. 
8e-ASW-22.  Comments  may  be 
inspected  at  the  above  location  between 
the  hours  of  6  a.m.  and  4:30  p.m. 
waakdays,  except  Federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Aerospatiale 
Halicoptar  Corporation.  2701  Forum 


Fadaral  Registar 

Vol.  54.  No.  18 
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Driva.  Grand  Prairie.  Texas  75053-1005. 
or  may  be  examined  in  the  Regional 
Rules  Docket. 

MM  MNtMMI  MPONMATION  CONTACT: 
Mr.  Mike  Mathias.  FAA.  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
76193-0111.  telephone  (817)  624-5123. 
•upauMnfTAMV  mmnmation: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmmunications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Office  of  Assistant  Chief  Counsel 
for  examination  by  interested  persons. 
A  report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  8e-ASW-22.  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
conunenter. 

Amendment  39-5517  (52  FR  13233: 
April  22. 1087),  AD  86-15-ia  currently 
requires  repetitive  inspections  of  the 
main  rotor  head  components,  main 
gearbox  suspension  bars,  and  ground 
resonance  prevention  system 
components  at  300-hour  intervals  on 
Aerospatiale  Model  AS  350  and  AS  355 
helicopters.  Since  issuing  Amendment 
39-6517,  the  FAA  has  received  reports  of 
confusion  and  unnecessary  costs  caused 
by  the  difference  in  the  300-hour 
inspection  interval  of  Amendment  39- 
5517  and  the  400-hour  inspection 
interval  in  Aerospatiale  Service 
Bulletins  01.17a  or  01.14a,  incorporated 
by  reference  into  Amendment  39-5517. 
After  reviewing  the  basis  for  the  300- 
hour  inspection  interval  of  Amendment 


30-5517  and  the  service  history  since 
issuing  Amendment  39-5517.  the  FAA 
has  determined  the  300-hour  inspection 
interval  could  be  extended  to  400  hours 
without  adversely  impacting  safety. 
Therefore,  the  FAA  is  proposing  to 
amend  Amendment  39-5517  by  changing 
the  inspection  interval  of  paragraph  (c) 
to  400  hours'  time  in  service  on  all 
Aerospatiale  Model  AS  350  and  AS  355 
helicopters. 

This  proposed  amendment  is  relieving 
in  nature  and  imposes  no  additional 
burden  on  any  person. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  477 
helicopters,  and  it  is  estimated  that  no 
cost  will  be  incurred  as  a  result  of  this 
proposal.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"signiPicant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  2a  1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
signiHcant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  SubiacU  in  14  CFR  Part  3t 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Araeodroenl 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  1 39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Atttbority:  40  U.S.C  1354(a).  1421.  and  1423: 
49  U.S.C  108(g)  (Revised  Pub.  L  97-44ft 
January  12, 1963):  and  14  CFR  114S. 


939.13   (Amandadl 

2.  By  amending  Amendment  39-5517 
(52  FR  13233:  April  22. 1987),  AD  86-15- 
10,  by  revising  paragraph  (c)  to  read  as 
follows: 

Aerospatiale:  Applies  to  Aerospatiale  Model 
AS  350  and  AS  355  series  helicopters 
certificated  in  any  categoiy. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

(c)  Repeat  the  inspections  and  rework  of 
paragraphs  (a)  and  (b)  in  intervals  not  to 
exceed  400  hours'  time  in  service. 

•         •         *         •         • 

Issued  in  Fort  Worth.  Texas,  on  {anuary  12, 
1989. 

|amm  O.  Ericksao, 

Acting  Manager.  Rotacraft  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc  aB-1999  FSed  1-27-69:  8:45  am] 


14  CFR  Part  39 

I  Docket  Na  U-Hm-20»-»0} 


Modal  ATR-42  Sortea  Afcplawaa 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model  ATR- 
42  series  airplanes,  wliicfa  canently 
requires  modification  of  the  propeller 
brake  electronic  ooatrol  wiring.  Tluit 
action  was  prompted  by  repcNis  of 
electrical  interference  causing  the  brake 
to  engage  prior  to  command  Tha 
proposal  would  require  adding  a  relay  to 
the  propeller  brake  control  unit  to 
maintain  the  electrical  powa  supply, 
and  replacing  the  push  button  switch 
with  a  two-position  mechanical  switdu 
This  action  is  prompted  by  reports  of 
electrical  interference  causing  the  brake 
to  engage  prior  to  command,  incom^te 
brake  locking  due  to  interruption  of  the 
power  supply,  and  unlocking  of  the 
propeller  brake  due  to  non-latcfaing  of 
the  push  button  switch.  This  condition, 
if  not  corrected,  could  lead  to 
overheating  of  the  propeller  brake  and 
damage  to  the  engine. 
DATES:  Comments  must  be  received  no 
later  than  March  27. 1989. 
Aoantnca:  Scad  coDuaents  on  the 
proposal  in  daplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attentim: 
Airworthiness  Rules  Docket  No.  88-NM- 
200-AD.  17800  Pacific  Highway  South. 


C-68966.  Seattle.  Washmgton  98168.  The 
applicable  service  information  may  be 
obtained  from  Aerospatiale,  316  Route 
de  Bayonne.  31060  Toulouse  Cedex  03. 
France.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  Seattie 
Airoaft  Certification  Office.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  McCracken,  Standardization 
Branch.  ANM-113:  telephone  (206)  431- 
1979.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-8B966.  Seattie.  Washington. 
98168. 

SUPPIXMENTART  information: 

Corameots  Iniited 

Interested  persons  are  invited  to 
participate  ia  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Admioistrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUabilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-209-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion  t 

On  June  23.  lOSa  the  FAA  issued  AD 
88-14-06.  Amendment  39-5967  (53  FR 
25134;  luly  5, 1988),  applicable  to 
Aerospatiale  Model  ATR-42  series 
airplanes,  that  requires  modification  of 
the  propeller  brake  electronic  control 
wiring.  That  action  was  prompted  by 
reports  of  electrical  interference  causing 
the  brake  to  engage  prior  to  command. 
This  condition,  if  not  corrected,  could 
result  in  an  unsymmetrical  drag/thntst 


on  landing  and/or  damage  to  the 
propeller  brake  and  engine. 

Sine  issuance  of  that  AD.  there  have 
been  additional  reports  of  electrical 
interference  causing  the  brake  to  engage 
prior  to  command,  even  though  the 
modification  required  by  the  existing 
AD  (Modification  1551)  had  been 
installed  on  the  airplane.  Additionally, 
on  certain  airplanes  that  have 
accomplished  the  required  modincatioa, 
there  have  been  repcnls  of  the  brake 
locking  in  the  mid-position,  due  to  loss 
of  electrical  power.  There  have  also 
been  reports  of  the  brake  unlocking 
approximately  10  seconds  after  locking, 
due  to  a  faulty  switch  on  the  propeller 
brake  control  panel.  This  condition,  if 
not  corrected,  could  lead  to  overheating 
of  the  propeller  brake  and  damage  to  the 
engine. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-61-0014.  Revision  2. 
dated  November  15, 1988,  which 
describes  procedures  to  add  one  relay  to 
the  brake  control  unit  and  to  modify 
associated  wiring. 

Aerospatiale  has  also  issued  Service 
Bulletin  ATR42-61-0010.  Revision  3. 
dated  December  19, 1988,  which 
describes  procedures  to  replace  the 
pushbutton  switch  with  a  two-position 
mechanical  swtich. 

The  Direction  G^n^ale  de  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  of  France,  has 
classified  both  service  bulletins  as 
mandatory  and  has  issued 
Airworthiness  Directives  86-147-015  (B) 
and  87-15&^08(B)  Revision  1.  boUi 
dated  November  16, 1988,  addressing 
these  subjects. 

Since  issuance  of  AD  88-14-06^ 
Aerospatiale  has  issued  Revision  1  to 
Service  Bulletin  ATR42-61-0016.  dated 
September  1, 1988,  to  include  additional 
procedures  concerning  the  optional 
removal  of  the  prop  brake. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  amend  AD  88-14-06,  Amendment 
39-5967,  to  require  modification  of  the 
propeller  brake  control  unit  and 
replacement  oi  the  pushbutton  switch 
with  a  two-position  mechanical  switch, 
in  accordance  with  the  service  bulletins 
previously  mentioned.  This  proposal 
would  also  revise  paragraph  B.  of  the 
existing  AD  to  reflect  Revision  1  of 
Aerospatiale  Service  BuUetia  ATR42- 
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61-0016  for  propeller  brake  removal 
procedures. 

It  is  estimated  that  38  airplanes  of  U.S. 
r<>Kistry  would  be  affected  by  this  AO. 
that  it  would  take  approximately  11 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  required  parts  will  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  Hgures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  Sl6.72a 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
Involves  a  proposed  regulation  which  Is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any  Aerospatiale  Model  ATR-42  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subiects  in  14  CFR  Part  9f 

Aviation  safely.  Aircraft. 

The  Propoead  Amendmeat 

Accordingly,  purauant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  i  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  3t-(AMEN0E01 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuUHMtty:  40  U.S.C.  13M(<<).  1«21  Had  1423: 
¥i  U  S.C.  100(g)  (ReviM>d  Pub.  L  97-449. 
junuary  12. 1983):  and  14  CFR  11  as. 

IM.19    lAmended) 

2.  By  revising  AD  86-14-06. 
Amendment  39-5967  (53  FR  25134:  July  5. 
1966).  as  follows: 


Aaroapallale:  Applies  to  certain  ATR-42 

series  airplanes,  as  lilted  in  Aerospatiale 
Service  Bullelini  ATR42-ei-ana 
Revision  2.  dated  |une  21. 1908;  ATR42- 
01-0013.  Revision  1.  dated  Decemt)er  S. 
1987:  and  ATR42-61-a014.  Revision  2. 
dated  November  IS.  1988.  certificated  in 
any  category.  Compliance  is  required 
within  100  l>our«  time-in-service  after  the 
afTective  date  of  this  AD.  unless  already 
accomplished. 
To  prevent  the  propeller  brulie  from 

overheating  and  causing  damage  to  the 

engine,  accomplish  the  following. 

A.  For  airplanes  listed  in  Aerospatiale 
Service  Bulletin  No.  ATR42-ei-0m3,  Revision 

1.  dated  December  8.  1987:  Modify  the 
propeller  brake  electronic  control  wiring,  in 
accordance  with  this  service  bulletin. 

&  For  airplanes  listed  in  Aerospatiale 
Service  Bulletin  No.  ATR42-61-0014.  Revision 

2.  dated  November  IS.  1988:  Modify  the 
propeller  brake  control  unit,  in  accordanoa 
with  this  service  bulletin. 

C.  For  the  airplanes  listed  in  Aerospatiale 
Service  Bulletin  No.  ATR42-61-0O10.  Revision 
a,  dated  December  19.  1988:  Replace  the 
paakbutton  twitch  with  a  two-position 
■achsniriil  switch,  in  accordance  with  this 
■ervice  bulletin. 

D.  As  an  alternative  to  paragraph  A..  B.. 
and  C  above,  operators  may  remove  the 
propeller  brake  from  the  airplane  in 
accordance  with  Aerospatiale  Service 
Bulletin  No.  ATR42-ei-0018,  Rexision  1, 
dated  September  1. 1988. 

B.  An  alternate  means  of  compliance  or 
adlusttnent  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Slandardisalion  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note.— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl).  who  may  add  any  comments 
and  then  send  it  to  ttie  Manager. 
Standardization  Branch.  AiNM-113. 

P.  Special  flight  permits  may  be  issued  in 
MOOldailce  with  FAR  21.197  and  21.198  to 
epsrale  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne.  31060  Toulouse  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on  January 
18.1988. 

Stovaa  B.  Wallaoa. 
AcUng Manager.  Tmnaport  Airphne 
Dktelorote.  Aircraft  Certification  Service. 
|FR  Doc.  80-1988  Filed  1-27-8R:  ft4S  am) 


14  CFR  Part  39 

(Docket  No.  ••-MM-213-AO] 

AirworttHnMS  Ptrtttva;  Aarospatial* 
Mode*  ATR42-200  and  -300  Sartaa 


AOINCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

•UMMAirr.  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Aerospatiale  Model  ATR42-200  and  - 
300  series  airplanes,  which  would 
require  a  one-time  inspection  and 
replacement,  if  necessary,  of  certain 
outboard  bearings  of  the  main  wheel 
assemblies.  This  proposal  is  prompted 
by  reports  of  bearing  failure.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  a  main  landing  gear  wheel  and 
partial  loss  of  control  of  the  airplane. 
DATtS:  Comments  must  be  received  no 
later  than  March  27. 1960. 
ADDlUMIt:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
213-AD,  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Aerospatiale.  316  Route 
de  Bayonne.  31060  Toulouse.  Cedex  03. 
France.  This  information  may  be     ' 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

rem  nmTNni  iNK>miATioN  contact 
Mr.  Robert  McCracken.  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
1979.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-6a966.  Seattle.  Washington 
96168. 
tWPLIMINTAIIV  INFONMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
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contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  wnll  be  filed  in  the  Rules 
Docket. 

Availability  of  rOPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  88^MM-213-AD,  17900  Pacific 
Highway  South.  C-08966.  Seattle. 
Washington  98168. 

Discussion 

The  Direction  G^n6rale  de  L' Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  Aerospatiale  Model 
ATR42  series  airplanes.  There  have 
been  numerous  reports  of  bearing  failure 
due  to  certain  defective  bearings 
installed  in  the  main  landing  gear  wheel 
assemblies  on  Model  ATR42  aeries 
airplanes.  The  subfect  bearings  were 
manufactured  during  a  specific  period, 
and  are  marked  with  date  code  ")V. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  a  main  landing  gear 
wheel  and  partial  loss  of  control  of  the 
airplane  wrhile  on  the  ground. 

Aerospatiale  has  issued  Service 
Bulletin  Number  ATR42-32-0018. 
Revision  2.  dated  November  15, 1988, 
which  describes  procedures  for  a  one- 
time inspection  oif  the  outboard  bearings 
of  the  main  wheel  assemblies  for  Part 
Number  L910349,  date  code  "IV".  and 
replacement  of  those  bearings  with 
bearings  not  having  the  "JV"  date  code. 
The  Aerospatiale  service  bulletin 
references  Loral  Service  Bulletins 
ATR42-32-40-7  and  ATR42-32-40-8  for 
identification,  inspection,  and 
replacement  procedures.  The  DGAC  has 
classified  the  Aerospatiale  service 
bulletin  as  mandatory  and  has  issued  an 
Airworthiness  Directive  No.  88-135- 
014(B)  addressing  this  subject. 

litis  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
1 21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AO  is 


proposed  that  would  require  a  one-time 
inspection  of  the  outboard  bearings  of 
the  main  wheel  assemblies  for  "JV"- 
coded  bearings,  and  replacement  of 
these  bearings,  if  necessary. 

It  is  estimated  that  38  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Required  parts  wrill  be  provided  by  the 
manufacturer  at  no  charge.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $3,040. 

llie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilides  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  die  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  ii  promulgated, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($80).  A  copy  of 
a  draft  regulatory  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket 

List  of  Subjecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
The  Ptopoaad  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows:  ,_  -^ 

PART3»-{AMENDE01 

1.  Hie  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.88. 

$38.13   (Amandedl 

2.  By  adding  the  following  new 
airworthiness  directive: 


Aerospatiale:  Applies  to  all  Model  A'rR42- 
200  and  -300  series  airplanes,  certificated 
in  any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  loss  of  a  main  landing  gear 

wheel  due  to  defective  bearings,  accomplish 

the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  inspect  outboard  bearings.  Part 
Number  (P/N)  Loral  1910349.  of  the  Loral 
main  landing  gear  wheels.  P/N  5006856, 
5006856-1,  5006856-2  and  5006856-3.  and 
replace  those  having  a  ")V"  date  code,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-001&  Revision  2,  dated 
Noveml>er  IS,  1988.  and  L,oral  Service  Bulletin 
ATR42-32-40-8.  Perform  torqueing  of  the 
main  gear  axle  nut.  in  accordance  with  Loral 
Service  Bulletin  ATR42-32-40-7. 

B.  Alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
apfMtipriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale.  316  Route  de 
Bayonne.  31060  Toulouse.  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Motmtain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  the 
Seattie  Aircraft  Certification  Office. 
9010  East  Marginal  Way  Soutii.  Seattie. 
Washington. 

Issued  in  Seattle.  Washington,  on  January 
iai989. 

Steven  B.  Wallace, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  8»-ig04  Filed  1-27-89;  8:45  am) 
aaXMCCOOE  4S1»-1>4I 


14CFRPart39 

[Docket  Na  ••-NM-206-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42-300  Series  Airplanes 

agency:  Federal  Aviation 
Administi^tion  (FAA).  DOT. 

ACnON:  Notice  of  Proposed  Rulemaking 
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;  Thte  fiotice  propo— ■  a  i 
•irworthiMM  directive  (AD),  appltcable 
to  Aaroapattak  Modd  AJU-AZ-vn 
Miiet  alrpUaea,  which  would  require 
repetitive  inapection*  of  the  engine  fuel 
•uppiy  tingle-  and  doubie-throoded 
boeee  for  leakage  of  fuel,  and  repair,  if 
necesMry.  Thia  proposal  it  prompted  by 
a  report  of  fuel  leakage  from  the  fuel 
hose  located  between  the  fuel  heater 
and  the  oacella  intermediate  frame.  This 
condition,  if  not  corrected,  could  lead  to 
a  fuel  lira  in  the  nacelle. 

OATia:  Comments  most  be  received  no 
later  than  March  27. 1980. 


:  Sand  conuaents  on  tha 
proposal  In  duplicate  to  the  Fedaral 
Aviation  Adminlstralkm.  Northwest 
Mountain  Ragtoa.  Tranaport  Airplane 
Directorata.  ANM-10S.  Altentioir 
Airworthlnesa  Rales  Docket  No.  flS-NM- 
20e-AD.  17B00  Pacific  Highway  South. 
C-MS8e.  Seattle.  Wathington  gmflft.  The 
applicable  tervice  information  may  be 
obtained  tnm  Aerospatiaie.  916  Roate 
de  Bajronne.  51080  Toaloute.  Cedex  08, 
Prance.  Thit  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Saattle.  Washinglaii.  or  tha 
Seattle  AircraA  Certifloatiaa  OOloa. 
9010  Bast  Margiaal  Way  Soiilk.  Seattle. 
Wathington. 


Mr.  Rohsft  MrTrafkM^  BlainiswHiaHoQ 
Branch.  ANM-IU;  talephoM  (»•)  4»- 
1979.  Mailing  iddim  FAA.  NerthwasI 
Mountain  Region.  17900  Pedflc  Highway 
South.  C-8a988.  Seettle.  Waahii^toQ 
98108. 


Invllad 

Interested  persons  are  invited  to 
partidpale  in  tha  making  of  the 
proposed  rule  by  submitting  sodl 
written  data,  views,  or  atgesHala  as 
they  may  deaire.  Conununicationa 
ahould  identify  the  regulatory  docket 
number  snd  be  subaiitled  ia  duplicate  to 
the  address  spadflad  above.  All 
communications  received  oa  or  beiare 
the  doting  date  for  comments  spedfled 
above  will  be  coniidered  by  the 
Adminiatrator  before  taking  action  on 
the  propoted  rule.  The  propuaals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comaMnts  received.  All 
comments  tubmitted  will  be  svailable. 
both  before  end  efter  the  doeing  date 
for  comments,  hi  the  Rales  Docket  for 
examination  by  interested  persona.  A 
report  tummarixing  each  FAA/public 
contact  concerned  with  the  tubtt^nce  of 
thia  proposal  wilt  be  Hied  in  the  Rales 
Docket 


AvaUaUHtyefNraM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  sebwdtting  a  reqeett  to  the  FAA. 
Northwett  Mountain  Region.  Transport 
Airplane  Dtredorate.  ANM-103. 
Attention:  Airworthiness  Roles  Docket 
No.  88-NM-208-AD,  17900  Pacific 
Highway  South.  0-88888.  Seattle. 
Washington  98188. 


1  ne  meeeiectefer  aes  reportetf  one 
Inddent  of  fuel  leekage  from  the  fuel 
hoee  located  between  the  foel  heater 
and  the  nacelle  intermediate  frame  on 
an  Aerospatiale  Model  ATR-42  teries 
a^Haae.  It  is  suspected  that  improper 
torqueiag  of  the  friei  line  ceased  s  break 
in  tile  fuel  line.  The  FAA  hat  determined 
that  the  existing  design  of  thia  fuel  Kne 
sseemoly  nakee  improper  torque ing 
Kkely  TUs  conditien.  if  not  corrected, 
could  leed  to  e  feel  Are  in  the  necelle. 

Aereepetiele  hee  issoed  Service 
BulletiR  ATR42-2»-0m2.  deted 
Septembsi  9. 1988^  which  describes 
procedures  for  repetitive  inspections  for 
feel  teekege  in  the  eogtaie  foel  sopply 
single  and  doabfe-sfaroeded  hoses. 

Aerospetlale  bes  eiso  issued  Service 
BollettB  ATMS-a-OOIS,  Revision  1. 
datsd  Duesiabsi  11 1988,  which 
describes  preeedeiee  far  aKMMeedon  at 
the  engine  fuei  supply  hoses,  fantallatiau 
of  ids  aedifioetfeR  would  terminate  the 
■eed  ise  the  repetitive  visual  inspection 
deecinMe  aoo've. 

Hm  Dkectiea  G4n*rele  de  L'Avfatfon 
Qvile  (DGAC).  which  ia  the 
airworthiness  eotbofity  of  P^vnce.  has 
not  desenlsd  tbsse  servloe  beDBtins  ss 
mandatory;  howsaw,  the  FAA  has 
eenrnBiisa  mei.  smoe  nus  oonaiuon 
Involves  e  potenttd  fire  heserd.  sU  U.S.- 
registersd  Model  AIR— 42  series 
sirplanea  muat  be  repetitively  inspectsd 
until  ths  Bodifkatlaa  is  accBatpliabed, 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  Sutes  oadsv  the  preeisloas  ol 
Section  21.28  of  the  Federal  Aviation 
Regulations  and  the  appUcable  bilateral 
airworthiness  agreement 

Since  thia  condition  is  likely  to  sxist 
or  develop  on  airplanes  of  this  model 
registered  In  the  United  Ststes.  an  AD  is 
proposed  that  would  require  repetitive 
inapectlona  of  the  engine  foel  supply 
hoaaa.  snd  modificatton.  If  necessary,  in 
sccordance  with  the  previously 
mentioned  aervice  bulletin. 

It  ia  estimated  that  38  airplanes  of  U.& 
regiatry  would  bs  affected  by  this  AD, 
that  it  would  take  approximately  3 
manhours  per  sirplane  to  socompliah  the 
required  actiooa.  and  that  the  average 
Labor  coat  would  be  $40  par  manboor. 


I  on  these  Kgares.  the  tetel  coet 
impact  of  this  AD  to  U.S.  operators  is 
estimeted  to  be  9«.58a  for  the  initial 
inspectioa  Optional  replacement  of  the 
fuel  line  is  estimeted  to  cost  fl.lZS  per 
siiplane  for  ports. 

Tne  rcgulstioits  proposed  herein 
would  not  have  substantial  direct  effiects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  ttates.  or  on  the  distrfbutka  of 
power  and  reaponsibilitiet  among  the 
various  levels  of  government.  Therefore, 
in  sccordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  bsve  sufRdent  federalism 
implications  to  wsrrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  s  proposed  regulation  which 
is  not  ma^or  under  Executive  Order 
12281  aad  (2)  is  not  a  sigaificant  rale 
pursuant  to  tba  Depeilaient  of 
TranapnTtstinn  Pspdateiy  Pnlkirs  snd 
noosdares  (44  PR  lU»k  Vtbnmj  Zk 
18791:  and  it  is  krther  cattified  Mdar  the 
criterie  of  the  Regalelory  PlmdblHy  Act 
t^t  thie  psopesed  role,  if  1 
will  aot  have  e  i 
impact,  peskhw  er  I 
substanMal  M 
beeaasa  few.  tf  sagr.  kiedel  ATR-a-300 
series  aiaplaass  are  opeiatsd  by  somll 
entities.  A  espy  of  e  draft  ragaklory 
evalaatioB  prapated  fat  this  acttsa  is 
contained  ia  tltt  rsfalalary  decfcet 

list  of  Sobiects  ha  14  CFS  Pert  39 

Aviatioa  safety.  Aircrafl. 

Hie  Proposed  AnsBoaeiil 

Accordiag^.  pMsaaat  to  the  authority 
delagafted  to  ate  by  Iba  Administrator. 
the  Federal  Aviatiea  AteiaislrBtioa 
pnipoees  to  MMBd  1 38L13  of  Mrt  39  of 
the  Fedaral  Aviatiea  Rsgelatfaas  ee 
foUowa: 


1 


PART 


1.  The  suthority  dtation  (or  Part  39 
continues  to  read  at  foUowa: 

Authority:  4*  U.&C  UM(a).  MS  awl  isa 
40  VSXl  vaaigi  (Revised  Pub.  L  V-Ma 
January  12. 1983);  aad  M  CFR IIJOL 


IS8L19   [/bwantm 

2.  By  sdding  the  following  new 
sirworthiness  directive: 


:  A^ies  Is  Modal  ATR42-J00 
aaaa.  ep  l»  aad  iadadinf 
Serial  Nuaibec  uai  which  have  aol  been 
modified  io  accordance  vrith  Service 
Bulletin  ATR42-28-0(n3.  Reviaioa  1. 
dated  December  12. 1988.  certiricaled  in 
any  category.  CompBance  It  required  as 
lndh»ted  unieM  pievioasiy 


To  prevent  a  fuel  Tire  in  the  nacelle, 
accomplith  the  following: 

A.  Within  300  flight  hours  after  the 
effective  date  of  this  AD  and  thereafter  at 
intervals  not  to  exceed  300  flight  hours,  and 
at  each  engine  removal/installation,  inspect 
the  engine  fuel  supply  hoses  for  fuel  lealcage 
in  accordance  wdth  Aerospatiale  Service 
Bulletin  ATR42-28-0012.  dated  September  9, 
198B.  If  leaicage  is  found,  before  further  flight 
repair  or  replace  the  leaking  fuel  line,  in 
accordance  with  the  service  bulletin. 

B.  Replacement  of  the  engine  fuel  supply 
hoaes.  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-28-0013.  dated 
September  9, 1966.  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  A.  above. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA 
Northwest  Mountain  R^on. 

Nois.^ — The  request  should  be  forwarded 
through  an  FAA  l>rincipal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

D.  Spedal  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplislunent  of  inspections  and/or 
modification  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  hJave  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale.  316  Route  de 
Bayoime.  31080  Toulouse,  Cedex  03, 
France.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacinc  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircrafl  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on  January 
l&19a6. 

Steven  B.  WaUaoa. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  89-1996  Filed  1-27-89: 8:45  am] 


14  CFR  Part  75 

(Airspace  Docket  Na  88-ACE-12] 

Proposed  Alteration  of  Jet  Route  J- 
148;  Nebraska 

AOENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
change  the  description  of  Jet  Route  J-148 
located  in  the  vicinity  of  O'Neill.  NE. 
The  )-148  proposal  would  extent  that 
route  direct  to  Mason  City.  IA.  Pilots 


normally  request  that  routing  and  are 
radar  vectored  from  O'Neill  to  Mason 
City.  This  action  would  provide  a 
charted  route  between  these  points 
thereby  reducing  controller  woridoad. 
DATES:  Comments  must  be  received  on 
or  before  March  13, 1989. 
AOORESSC8:  Send  comments  on  the 
proposal  in  triplicate  to:  Diredor,  FAA, 
Central  Region,  Attention:  Manager,  Air 
Traffic  Division,  Docket  No.  88-ACE-12. 
Federal  Aviation  Administration,  601 
East  12th  Street.  Federal  Building, 
Kansas  City,  MO  6410& 

The  ofBdal  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.nL  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue,  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  oince  of  Uie  Regional  Air  Traffic 
Division. 

FOR  RNITHER  INFORMATION  CONTACT 

Levtris  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone:  (202)  267-8250. 
StIFPLEMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
partidpate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regidatory,  aeronautical  economic, 
environmental,  and  enei^gy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wdshing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addresed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  68- 
ACE-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 


examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  vnM  be  filed  in  the  docket. 

Availability  of  NPRhTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue.  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3464. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NHlM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

TheProposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
alter  the  description  of  Jet  Route  J-148. 
located  in  the  vicinity  of  O'Neill.  NE,  by 
extending  that  route  from  O'Neill  to 
Mason  City,  LA.  This  action  would 
reduce  controller  workload.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook.  7400.6D  dated  January  4. 
1988. 

Ilie  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routing  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore— (1)  is  not  a  "major  role" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promidgated.  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

The  Pn^wsed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows: 


ra^wl  Ha^lw  /  VoL  S4.  No.  IB  /  Itoiky.  |MMMry  X,  lt99  /  Pmpowd  Rnlet 


PART 

ROUnS  AND  AMA  NIQN  ROUnS 

1.  Ttw  authority  citatkw  for  Part  75 
continuet  to  read  aa  follow*: 

AtHkarity. «  U.S.'C  \UHm),  laMfa),  UM 
Bxacutiv*  Order  10S54;  40  U.&C  10e(f ) 
(RvviMd  Pub.  L  07-4MI  faauwy  IX  MBit  14 
CFR  11.80. 

2.  SwHon  7S.10O  is  anMrnM  M 
follotwK 


By  r«movii«  the  war^  1o  aNaiU.  NB." 
■ltd  lubsMrutins  tb«  worda  "VNalll.  NE;  to 
Maton  City.  LA." 

bauad  in  Waahiagton.  DC  on  January  17, 
19a*. 

Maoagv.  Ainpoc9-Rufm  and  Aeronautical 
Information  Diwnioa. 
(PR  Ddc  8»-1OT3  Piled  1-27-iB:  S:45  aail 
aM.Law  cooa  4aia-i>-ii 


DCPARTMEirr  or  hcaltn  and 

HUMAN  SEftVtCCS 


20CFflPwt41t 
(fto«.No.ttl 


I  Social  Security  Admintetrabon. 
MHS. 

action:  Propdaad  rul*. 


R  Wa  ara  propoaiaf  rulaa 
regarding  the  treatment  of  aliena 
legalized  under  l^il>.  L  go-OOi.  the 
Immigration  Reform  and  Control  Act  of 
1MB.  for  Supplemental  Security  Income 
(SSI)  purpoaea.  Theae  propoeed  rulea 
provide  that  aliena  granted  Ia««ful 
temporary  reaident  atatua  under  aection 
24&A  of  the  Immigration  and  Nationality 
Act  UNA),  aa  added  by  aectioa  201  of 
Pub.  L  ft-aos.  are  conaidered  to  be 
permanently  re8idin|  in  the  United 
Statea  under  color  of  law.  The  propoeed 
rule*  alao  aet  out  the  proof  to  be 
provided  bv  certain  aeaaonal 
agricultural  workere  who  are  granted 
lawful  temporary  reaident  atatua  under 
•action  no  of  the  INA,  aa  added  by 
aection  8B2e#P«bLLl»  MB.  joefbBah 
that  they  are  la%vfully  admitted  to  the 
United  Statea  for  permanent  raaidence 
for  SSI  purpoaea. 

DAT!:  To  be  aura  that  your  oomaunta 
are  cooaidarad.  wa  aiuai  receive  them 
no  later  than  March  31.  liMB. 
AOOMMV.  Coauneata  ahould  be 
•ubmitted  in  writing  to  the 


'  al  Social  Security, 
el  Health  aid  Hwun 
Service*.  P.O.  Boai  IMB.  BeMmafe,  MD 
21201  or  delivered  to  S>Ar9  OperaHene 
BuOdlat,  B«01 8«airity  BeaWvwd. 
B*Utiit*.MD  21236.  between  atOBeja. 
and  4:30  p jn.  on  nguler  bneiaeee  dajre. 
Comment*  received  ney  be  iaapedad 
during  theae  aeme  houra  by  making 
•mngementa  wiUi  the  coiUnct  petaon 
ahowB  below. 
romm 
Dave  I 

Social  Security  Achniniatratlea.  6401 
SMomy  BOMBvara.  Bunmon.  mu 
21231  Tlllgbn*!  BBl-BBB-lTMi 
8MP9UHWFAIIV  MPOMMAVIOHt  SffCTiOII 
1614(eKlXB)  of  the  Sodel  Secaifty  Act 
providee  tiiot  to  be  eligibie  for  SSI 
benefna  en  individeei  muat  be  e  citizen 
or  an  alien  either  lewfuDy  edmitted  for 
permanent  reaidence  or  pemenently 
leeidlng  in  the  United  Statea  under  color 
oflew. 

Section  41S.161S  of  the  current 
regBl*H—e  aet*  out  Ike  pnof  an  dten 
n«flt  pranrtda  to  ahow  thit  be  or  ib*  la 
lawfuUy  aiMttad  to  the  Unitod  Stotea 
for  permanent  reeideace.  Sedtoa 
410l1«B  oi  Tega>*Hon*,  receatiy 
publiabed  at  S3  PR  21tBB  Qune  10, 1987), 
providee  that  en  alien  ia  permanently 
reaiding  in  the  Unitod  Slatoa  onder  color 
of  law  if  he  or  aha  la  in  the  Unitod  Statoe 
with  the  knowledge  and  permiaaion  of 
the  Immigration  and  Naturalization 
Service  PNS)  aad  INS  doea  not 
>  aniorcing  the  alien 'a 


iMartare. 
Sectloa] 


1 201  of  PaK  L  »■«»  added 
aedtoa  ^MA  to  tfw  hwatoiatliiii  and 
NattoMMty  Act  (MAX  which  providea 
that  b*ginnii«  sol  later  than  May  1 
1967,  alieaa  who  have  oontinaooaly 
reaidad  in  the  Unitod  Statea  Illegally 
aince  beiora  lanaary  1, 19B2.  can  apply 
for  and  aay  be  granted  lawful 
tempo**fjr  iBBid**t  atataa.  We  propoa* 
to  aaaiid  |  «liJ0iaO>)  <o  provide  diet 
aliena  yaatod  each  lawM  temporary 
reaident  atataa  under  eection  34SA  are 
to  be  caneidewd  aliena  pecmenendy 
reaidinf  In  lb*  Uidtod  Stoto*  aadar  color 
of  law.  Hm  prapooad  nil*  alao  aeto  oat 
the  donnnentotiop  which  dto  ahen  can 
provide  aa  prool  that  he  or  ahe  hae  been 
granted  lawfal  toaporary  reaident 
atataa. 

Public  Law  m-&a  providBe  that  aliene 
granted  lawfal  taaipararjr  laaUant  atataa 
generally  ara  baned  froai  participation 
in  Federal  prograaie  of  Bnancial 
aaaiataaca  for  ft  yean  from  the  date  the 
atatua  «MS  granted.  881  ia  apecifically 
exempted  fran  the  definitiaa  of 
financial  aaaiatanoe  ior  purpoeea  of  dila 
prohibitioB.  The  legialative  hiatory  ia 
clear  that  Congreaa  tatooded  aliena 


legalized  under  Pub.  L  6B-60S  to  be  able 
to  eatabliah  eligibflity  for  SSI  benelita 
(H  Jt  Rep.  Na  682.  Part  1. 90th  Cong..  2d 
Seaa.  74  (1966)). 

Sectioo  210  of  die  INA.  aa  added  by 
aactieo  302  of  Ptob.  L  90-600.  proridea 
that  certain  aeeoonal  agricuhnral 
worker*  can  apply  for  and  be  granted 
lewful  temporary  raaideot  atatua. 
Section  210  apecifically  provide*  that 
theae  aliena  ara  to  be  conaidered  aa 
lawfiilly  adflkitted  to  the  Unitod  Stotea 
for  peraunent  real  dance  for  purpoeea 
other  than  iaaangratian.  Mieiefufe,  we 
prepoae  to  amend  f  4KL1015(a)(4)  to  aet 
out  the  proof  which  theae  abena  muat 
proTicb  to  eatabOak  that  they  are 
lawfully  admitted  to  the  United  Stotea 
for  permanent  reaidenfe  for  SSI 


purpoeea. 

Section  416.101S(aK4)  of  lh*abov»-  ' 
cited  repdationa  pabhahed  on  |ane  Mi 
1967,  contained  aa  incofrect  reference  to 
PIS  docwmentation  proceduraa  for 
purpoaea  of  aection  245  of  the  INA. 
Section  416.in5(a)fl)  of  theae  propoaed 
rulea  corracto  that  documentation 
requirement  by  desoribing  the  forms  of 
Alien  Registratiaa  Receipt  Carda 
neceaaary  to  ahow  laar&l  pertoanent 
reaident  ttatus. 


Sxecutjre  Order  No.  12291 

The  propoeed  tniea  retted  aeverai 
aection*  ol  Pab.  L  90-«B  putoiatag  to 
certain  ahen*  gna4*d  tamperary 
reaident  atataa  to  tha  United  Statoa. 
Aithnngh  the  changea  behig  aaneanced 
in  thto  docaaiant  aaay  raeuH  to  coeto  thet 
exceed  the  tlOO  miUan  Ihraehold 
eatabhahed  onder  &tocattva  Order 
12291  for  performing  a  regulatory  impact 
analyaia.  the  coata  reault  faoB  the 
legislative  proviaions,  not  from  the 
regulation.  Therefore,  a  regulatory 
impact  analyaia  ia  not  required. 

Paperwork  Bathctioit  Ad  of  1989 

Theae  propoaed  regulationa  impose  no 
new  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  dea 


Regulatory  Flexibiiity  Ad 

We  certify  that  theae  propoaed 
regulations,  if  promulgated,  wrill  not 
have  a  aignificant  economic  impact  on  a 
substantial  number  of  arnaU  eatitiee 
becauae  they  afhct  only  tadividaala  and 
Statea.  Therefore,  a  regulatory  flexibihty 
analyaia  as  provided  in  Pub.  L  66-3S4, 
the  Regalalory  PtexibUity  Act.  ie  not 


(Catalog  of  Federal  Dooiaettc  Aistilaiice 
Piograai  Na  13.407.  Sopplsmantal  Security 
Progran) 
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List  of  Subjecto  in  26  CFR  Part  416 

Administration  practice  and 
procedure.  Aged,  Blind.  Disability 
benefita.  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  Augntt  24. 19e& 
Dorcas  R.  Hardy. 

Commissioner  of  Social  Security. 

Approved  October  3. 198& 
OtislLBoweB. 
Secretary  of  Health  and  Human  Services. 

Part  416  of  Chapter  ID  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  41»-(AMENDED] 

1.  The  authority  citation  im  Subpart  P 
of  Part  416  continuea  to  read  as  follows: 

Aulfaoritr  Sees.  1102. 1614(8)(1KB)  and  (e). 
and  1631  of  tiie  Social  Security  Act:  42  U.&C. 
1302. 1382c(a)(lHB)  and  (e).  aod  1383;  wc.  502 
of  Pub.  L  94-241.  90  SUL  2S&. 

2.  In  (  416.1615.  paragraph  (a)  ia 
amended  by  revising  (aMl)  and  (4)  to 
read  as  follows: 

9414.161S    Itow  to  prove  you  are  lawfully 

tintfw 


(a)  •  •  • 

(1)  An  Alien  Registration  Receipt  Card 
(Immigration  and  Naturalization  (INS) 
Form  1-151  or  1-551,  including  temporary 
I-551's  which  are  stamped  in  a  passport 
or  on  Form  1-04  (Arrival-Departure 
Record)  for  aliens  admitted  under 
sections  204,  206.  or  245  of  the 
Immigration  and  Nationality  Act); 
•        •        •        •        • 

(4)  INS  Form  1-668  which  shows  that 
you  have  been  granted  lawful  temporary 
resident  status  under  section  210  of  the 
Immigration  and  Nationality  Act 

3.  In  9  416.1618,  paragraph  (b)  is 
amended  by  revising  the  introductory 
text,  by  revising  (b)(l5).  by  redesignating 
(b)(16)  as  (b)(17),  and  by  adding  a  new 
(b)(16),  and  paragraph  (d)(2]  and  the 
introductory  text  of  paragraph  (d)(3)  are 
reviaed  to  read  aa  follows: 

9416.1618    Whan  you  ara  conaidered 
pennnnently  reaidtog  in  the  United  States 
under  eotor  of  law. 


(b)  Categories  of  aliens  who  are 
permanently  residing  in  the  United 
States  under  color  of  law.  Aliens  who 
are  permanently  residing  in  the  United 
States  under  color  of  law  are  listed 
below.  None  of  the  categories  includes 
apphcant*  for  an  Immigration  and 
Naturalization  status  other  than  those 
applicanta  liated  in  paragraph  (b)(6)  of 
this  section  or  those  covered  under 
oaragraph  (b)(17)  of  this  section.  None 


of  the  categories  allows  SSI  eligibility 
for  nonimmigrants,  for  exanq>le. 
students  or  visitors.  Also  listed  are  the 
most  common  documents  that  the 
Immigration  and  Naturalization  Service 
provides  to  aliens  in  these  categories. 

(15)  Aliens  whose  deportation  has 
been  withheld  pursuant  to  section  243(h) 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1253(h)).  We  ask  for  an  order 
from  an  immigration  judge  showing  that 
deportation  has  been  withheld; 

(16)  Ahens  granted  lawful  temporary 
resident  status  pursuant  to  section  245A 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1255a).  We  ask  for  INS  form  I- 
688  showing  that  stotus:  or 
***** 

(d)  •  •  • 


(2)  If  you  give  us  any  of  the  documents 
listed  in  paragraphs  (b)(1).  (2)»(3).  (4), 
(8),  (9),  (11),  (12),  (13),  (15).  or  (16)  of  this 
section,  we  will  pay  you  benefits  if  you 
meet  all  other  eligibility  requirements. 
We  will  contact  the  Immigration  and 
Naturalization  Service  to  verify  that  the 
document  you  give  us  is  currently  valid. 

(3)  If  you  give  us  any  of  the  documents 
listed  in  paragraphs  (b^S),  (6),  (7),  (10), 
or  (14)  of  this  section,  or  documents  that 
indicate  that  you  meet  category  (17),  or 
any  other  information  to  prove  you  are 
permanently  residing  in  the  United 
States  under  color  or  law,  we  will 
contact  the  Immigration  and 
Naturalize ticm  Service  to  verify  that  the 
document  or  other  information  is 
currently  valid.  We  must  also  get 
information  from  the  Immigration  and 
Naturalization  Service  as  to  whether 
that  agency  contemplates  enforcing  your 
departure.  We  will  apply  the  following 
rules: 

***** 

[PR  Doc.  89-2030  Hied  1-27-89:  ft45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Rectomatton 
and  Enforcement 

30  CFR  Part  946 

Virginia  Regulatory  Program;  Remining 

AOENCV:  Office  of  Surface  Mining 

Reclamation  and  Enf(Nx:ement  (OSMRE). 

Interior. 

action:  Proposed  rule;  notice  to  suspend 

final  decision  on  proposed  amendments. 


requested  more  time  to  make  revisions 
and  gather  additional  supporting 
information  to  its  regulations  for 
remining.  When  the  new  supporting 
documentation  is  received,  another 
comment  period  will  be  announced  to 
address  that  material  together  with  the 
existing  proposed  amendments. 

DATES:  Final  action  for  the  proposed 
amendments  listed  in  this  notice  is 
suspended  until  further  notice. 

FOR  FUirrHEII  INFORMATION  CONTACR 

Mr.  W.  Russell  Campbell,  Acting 
Director,  Big  Stone  Gap  Field  Office, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  P.O.  Box  626,  Room 
220,  Powell  Valley  Square  Shopping 
Center,  Route  23,  Big  Stone  Gap. 
Virginia  24219;  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFORMATION:  Virginia 
has  submitted  amendments  to  its 
permanent  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  as  indicated  in  the 
list  set  forth  below.  Virginia  is  now 
preparing  revisions  and  additional 
information  having  intricately  related 
parts  to  the  proposed  amendments  on 
that  list.  Therefore,  OSMRE  is 
suspending  action  on  these  amendments 
beyond  the  time  limit  considered  to  be 
within  common  administrative 
procedures.  This  notice  is  intended  to 
avoid  confusion  about  the  status  of 
comments  already  received  on  the 
proposed  amendments. 

The  proposed  amendments,  and 
revisions  and  additional  information  to 
be  received  are  all  intended  to  establish 
alternate  standards  for  permitting, 
bonding,  and  reclamation  on  surface 
coal  mining  and  reclamation  (^>erations 
which  affect  remine  areas  established 
before  the  effective  date  of  SMCRA. 
Proposed  amendments  and  dates 
afiected  by  the  suspension  are  indicated 
below.  Comments  already  received  on 
the  proposed  amendments  will  be 
considered  in  future  rulemaking; 
however,  OSMRE  encourages  all 
interested  parties  to  comment  on  the 
entire  package. 

Comments  on  the  following  proposed 
amendments  will  be  considereid  together 
with  related  revisions  and  new 
information: 


r.  OSMRE  is  suspending 
decisionmaking  action  and  publication 
of  final  rules  to  amend  the  Virginia 
regulatory  program.  The  State  has 
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Further  notice  to  soHcit  conunenU  on 
reviaions  and  additional  information  to 
tb«  Virginia  permanent  regulatory 
program  will  be  provided  at  a  later  date. 

Uat  of  SubHcts  in  at  C7R  Part  Mt 

Intergovernmental  relation*.  Surface 
Mining.  Surface  Mining  Reclamation  and 
Enforcement  Office.  Underground 
mining. 

Date:  lanuary  18, 19aa    ' 
CariCCaoaa. 

Auiatant  Director.  Eaatam  Field  Operattpnt. 
|PR  Doc  8»-20eS  Filed  UV-tOi  8:45  un) 


DCPAflTMENT  OF  DEFENSE 
Offloa  of  tiM  Sacratafy 
32CFIIPart47 


(DoO 


lOOOJOl 


Actlva  Duly  tarvtoa  I 

fof  CtvMan  oc  Contractural  QitMipa 


:  Department  of  Defenae. 
action:  Propoaed  rule. 


:  32  CFR  Part  47  wat  last 
published  on  Auguat  26. 1963  (48  FR 
38816).  Formerly  titled  "Demonstrations 
of  Active  Military  Service  and 
Discharge:  Civilian  or  Contractual 
Personnel."  it  implemented  Pub.  L  06- 
202  and  established  DoD  policy  and 
procedures  to  determine  whether  the 
civilian  employment  or  contractual 
services  of  a  civilian  or  contractual 
group  shell  be  considered  active  military 
service  for  the  purpoee  of  laws 
administered  by  the  Veterans 
Administration.  This  document  clarifies 
the  factora  uaed  by  the  DoD  Qvilien/ 
Military  Service  Review  Board  and  the 
Secretary  of  the  Air  Force  (DoD 
Executive  Agent  for  this  program)  in 
making  administrative  determinationa  of 
active  duty  service  for  the  purpose  of 
VA  beneflU  under  Pub.  L  Sfr-202. 
Changes  and  clarifications  stem  from  a 
Federal  Court  determination  that  the 
Department  of  Defense  had  failed  to 
clarify  factors  and  criteria  in  their 
Implementing  directive  concerning  Pub. 
L  96-202. 


OATl:  Comments  must  be  received  by 

March  1. 1869. 

aoowa88a8,  Office  of  the  Assistant 

Secretary  of  Defense  (Force 

Management  and  Personnel).  ^ 

Pentagon.  Room  3E764.  Washington,  DC 

203Ol-4QOa 

MM  mWTMBI  aMMMATMN  CONTACT: 

Colonel  R.E.  Nitzche.  telephone  202-687- 

7197. 

TANVI 


Uat  of  Subiacts  in  tt  CFR  Part  47 

Military  personnel. 
AccortUi^y,  32  CFR  Part  47  is 
proposed  to  be  revised  as  follows: 

^ART  47— ACTIVE  DUTY  SERVICE 
DETERMINATIONS  FOR  CIVILIAN  OR 
CONTRACTURAL  GROUPS 


47.1    Purpose. 
47J    Applicability. 

47.3  Deflnltions. 

47.4  Responsibilities. 
473    Policy. 

47a    DoO  Qvilien  Military  Service  Review 

Board  and  Advisory  PaneL 
47.7    Application  {Procedures. 
Appendix — Instructions  for  Submittinf  Croup 

Applications  Under  Public  Law  86-202. 

Aalkoftty:  38  U.S.C  108  note. 


147.1 

This  part  Implements  section  401.  Pub. 
L  96-202.  It  directs  the  Secretary  of  the 
Air  Force  to  determine  if  an  establiah 
group  of  civilian  employeea  or  contract 
worker*  provided  aervice  to  the  VS. 
Armed  Forces  in  a  manner  considered 
"active  duty."  It  establishes  the  DoD 
Qvilian/MiliUry  Service  Review  Board 
and  Advisory  Panel  assigns 
responsibilities,  develops  policy, 
prescribes  application  procedures  for 
groups  and  individuels,  and  clarifies  the 
factors  used  to  determine  of  active  duty 
service. 


•  47  J 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Secretaries  of 
the  Military  Departments,  and  by 
agreement  with  the  Secretary  of 
Transportation,  the  Conunandant  of  the 
U.S.  Coast  Guard.  It  also  applies  to  any 
group  application  considered  under  Pub. 
L  06-202  after  the  effective  date  of  this 
directive  and  to  any  individual  who 
applies  for  discharge  documents  as  a 
member  of  a  group  recognized  by  the 
Secretary  of  the  Air  Force. 


duration  or  for  limited  obiectives  and 
involves  a  significant  use  of  military  and 
civilian  forces.  Examples  of  armed 
conflict  are  WoHd  Wars  I  and  II  and  the 
Korean  and  Vietnam  Conflicts. 
Examples  of  military  actions  that  are  not 
armed  conflicts  are  the  incursion  into 
Lebanon  in  1958  and  the  peacekeeping 
force  there  in  1963  and  1964.  the 
Incursions  into  the  Dominican  Republic 
in  1965  and  Libya  in  1966.  and  the 
intervention  into  Grenada  in  1963. 

Civilian  or  Contractual  Group.  An 
organization  aimilarly  situated  to  the 
Women's  Air  Forces  Service  PiloU  (a 
group  of  federal  civilian  employees 
attached  to  the  U.S.  Army  Force  in 
World  War  II).  Those  organization 
members  rendered  service  to  the  U.S. 
Armed  Forces  of  the  United  States 
during  a  period  of  armed  conflict  in  a 
capacity,  which  was  then  considered 
.  civilian  employment  with  the  Armed 
Forces  or  the  result  of  a  contract  with 
the  U.S.  Government,  to  provide  direct 
support  to  the  Armed  Forces. 

Recognized  Group.  A  group  whose 
service  the  Secretary  of  the  Air  Force 
has  administratively  has  determined  to 
have  been  "active  duty  for  the  ptirposea 
of  all  laws  administered  by  the  Veterans 
Administrations  (VAh"  i.e..  VA  benefiU 
under  36  U.S.C  101. 

Similarly  Situated:  A  civilian  or 
contractual  group  is  "similarly  situated" 
to  the  Women's  Air  Forces  Service 
Riots,  when  it  existed  as  an  identifiable 
group  at  the  time  the  service  was  being 
rendered  to  the  U.S.  Armed  Forces 
during  a  period  of  armed  conflict. 
Persons  who  individually  provided 
support  through  civilian  employment  or 
contract  but  who  were  not  member*  of 
an  identiflable  group  at  the  time  the 
services  were  rendered  are  not 
"similarly  situated"  to  the  Women's  Air 
Forces  Service  PiloU  of  World  War  IL 


1 47  J 

Armed  Conflict  A  prolonged  period  of 
sustained  combat  involving  members  of 
the  U.S.  Armed  Forces  against  a  foreign 
belligerent.  The  term  connotes  more 
than  a  military  engagement  of  limited 


147.4 

(a)  The  Secretary  of  the  Air  Force.  As 
the  designated  Executive  Agent  of  the 
Secretary  of  Defense  for  the 
administration  of  section  401.  Pub.  L  95- 
202.  the  Secretary  of  the  Air  Force  shall: 

(1)  Establish  the  DoD  Civilian/ 
Military  Service  Review  Board  and  the 
Advisory  Panel. 

(2)  Appoint  as  board  president  a 
member,  or  employee,  of  the  Air  Force 
in  grade  0-6  and/or  GM-15  or  higher 

(3)  Request  the  Secretary  of 
Transportation  to  appoint  an  additional 
voting  member  from  the  U.S.  Coast 
Guard,  when  the  board  is  considering 
the  application  of  a  group  claiming 
active  Coast  Guard  service. 
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(4)  Provide  a  recorder  and  assistant  to 
maintain  the  records  of  the  board  and 
administer  the  functions  of  this  part. 

(5)  Provide  non-voting  legal  advisors 
and  historians. 

(6)  Publish  notices  of  group 
applications  and  other  Pub.  L  95-202 
announcements  in  the  Federal  Regbter. 

(7)  Consider  the  rationale  and 
recommendations  of  the  DoD  Civilian/ 
Military  Service  Review  Board. 

(8)  Determine  whether  the  service 
rendered  by  a  civilian  or  contractual 
group  shall  be  considered  active  duty 
service  to  the  U.S.  Armed  Forces  for  all 
laws  administered  by  the  Veterans 
Administration. 

(0)  Notify  the  following  persons  in 
writing,  when  a  group  determination  is 
made  (if  the  Secretary  disagrees  with 
the  rationale  or  recommendations  of  the 
board,  the  Secretary  shall  provide  the 
decision  and  reasons  for  it  in  writing  to 
these  persons): 

(i)  llie  applicant(s)  for  the  group. 

(ii)  The  Administrator  of  Veterans 
Affairs. 

(iii)  The  Secretaries  of  the  Army  and 
Navy. 

(iv)  The  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel  (FMftP)). 

(v)  The  Secretary  of  Transportation 
(when  a  group  claims  active  Coast 
Guard  service). 

(b)  The  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel  (ASDfFM»PJ)  shall: 

(1)  Appoint  a  primary  and  an 
alternate  member  in  the  grade  of  0-6 
and/or  GM-15  to  the  DoD  Civilian/ 
Military  Service  Review  Board. 

(2)  Exercise  oversight  over  the 
Military  Departments  and  the  U.S.  Coast 
Guard  for  compliance  with  the 
provisions  of  this  part  and  in  the 
issuance  of  dischai^e  documents  and 
casualty  reports  to  members  of 
recognized  groups. 

(c)  77ie  Secretaries  of  the  Army, 
Navy,  and  Air  Force  and  the 
Commandant  of  the  Coast  Guard  shall: 

(1)  Appoint  a  primary  and  an 
alternate  member  in  the  grades  of  0-6 
and/or  GM-15  from  their  respective 
Military  services  to  the  board. 

(2)  Process  applications  for  discharge 
documents  from  individuals  claiming 
membership  in  a  recognized  group  in 
accordance  with  applicable  laws, 
directives,  the  Secretarial  rationale  and 
instrument  effecting  a  group 
determination,  and  any  other  instruction 
of  the  board. 

(3)  Determine  %vfaether  the  applicant 
was  a  member  of  a  recognized  group 
after  considering  the  individual's 
evidence  of  membership,  and  verifying 


the  Military  service,  against  available 
Government  records. 

(4)  Issue  a  DD  Form  214,  "Certificate 
of  Release  or  Discharge  from  Active 
Duty,"  and  a  DD  Form  256,  "Honorable 
Discharge  Certificate,"  or  a  DD  Form 
257,  "General  Discharge  Certiticate,"  as 
appropriate,  consistent  with  32  CFR 
Parts  45  and  41,  and  the  implementing 
documents  of  the  appropriate  statutes  of 
the  Military  Department  concerned  or 
the  Department  ot  Transportation,  and 
instructions  of  the  DoD  Civilian/Military 
Service  Review  Board. 

(5)  Issue  a  DD  Form  13(X),  "Report  of 
Casualty,"  or  equivalent  document  in 
accordance  with  DoD  Instruction 
1300.9  *  if  a  verified  member  was  killed 
during  the  period  of  active  duty  service. 

(6)  Ensure  that  each  DD  Form  214, 
"Certificate  of  Release  or  Discharge 
from  Active  Duty,"  and  each  DD  Form 
1300,  "Report  of  Casualty."  have  the 
following  statement  entered  in  the 
"Remaiiu"  section:  "This  document 
issued  under  Pub.  L  95-^02  (36  U.S.C. 
106  Note),  administratively  establishes 
active  duty  service  for  the  purposes  of 
Veterans  Administration  benefits." 

(7)  Determine  the  equivalent  military 
pay  grade,  when  required  by  the 
Veterans  Administration.  For  the 
purpose  of  Veterans  Administration 
benefits,  a  pay  grade  is  needed  only  in 
cases  when  an  individual  was  killed,  or 
received  service-connected  injuries  or 
disease,  during  the  recognized  period  of 
active  duty  service.  A  DD  Form  1300,  or 
equivalent,  shall  be  issued  with  the 
equivalent  pay  grade  annotated  for  a 
member  who  died  during  the  recognized 
period  of  service.  A  DD  Form  214  shall 
not  include  pay  grade,  unless  the 
Veterans  Adnadnistration  requests  that  a 
grade  determination  shall  be  made. 
Determinations  of  equivalent  grade  shall 
be  based  on  the  following  criteria  in 
order  of  importance: 

(i)  Officially  recognized  organizational 
grade  or  equivalent  rank. 

(ii)  The  corresponding  rank  for 
civilian  pay  grade. 

(iii)  If  neither  paragraph  (c)(7)(i}  nor 
(ii)  of  this  section  applies,  only  one  of 
three  grades  may  be  issued:  0-1,  E-4,  or 
E-1.  Selection  depends  on  the  nature  of 
the  job  performed,  the  level  of 
supervision  exercised,  and  the  military 
to  which  the  individual  was  entitled. 

(8)  Adjudicate  applicant  challenges  to 
the  period  of  active  duty  service, 
characterization  of  serv:  e.  or  other 
administrative  aspects  of  Oie  discharge 
dociunents  issued. 


'  Copies  may  Im  obtained,  if  needed,  from  the  US. 
Navel  Publication  and  Fonne  Center.  Attn:  Code 
1062.  saoi  Tabor  Avenue.  Hiiiadelphia.  PA  ISISS. 


§47.5    P0«cy. 

(a)  A  determination  of  active  duty 
service  is  made  on  the  extent  to  which 
the  group  was  tmder  the  control  of  the 
U.S.  Armed  Forces  in  support  of  a 
military  operation,  or  mission,  during  an 
armed  conflict  The  extent  of  control 
exerted  over  the  group  must  be  similar 
to  that  exerted  over  military  personnel 
and  shall  be  determined  by.  but  not 
necessarily  limited  to,  the  following 
factors: 

(1)  Uniqueness  of  Service.  Civilian 
service  (civilian  employment  or 
contractual  service)  is  a  vital  element  of 
the  war-fighting  capability  of  the  Armed 
Forces.  Civilian  service  during  a  period 
of  armed  conflict  is  not  necessarily 
equal  to  active  Military  service,  even 
when  performed  in  a  combat  zone. 
Service  must  be  beyond  that  generally 
performed  by  civilian  employees  and 
must  be  occasioned  by  unique 
circumstances.  For  civilian  service  to  be 
recognized  under  this  Part,  the  following 
factors  must  be  present 

(1)  The  group  was  created  or 
organized  specifically  to  fill  a  wartime 
need. 

(ii)  If  the  application  is  based  on 
service  in  a  combat  zone,  the  mission  of 
the  group  in  a  combat  zone  substantially 
must  have  been  different  from  the 
mission  of  simUar  groups  not  in  a 
combat  zone. 

(2)  Organizational  Authority  Over  the 
Group.  "Hie  concept  of  military  control  is 
reinforced  if  the  military  command 
authority  determines  that  the  structure 
of  the  civilian  organization,  the  location 
of  the  group,  the  mission  and  activities 
of  the  group,  and  the  staffing 
requirements  shall  include  the  length  of 
employment  and  pay  grades  of  the 
members  of  the  group. 

(3)  Integration  into  the  Military 
Organization.  Integrated  civilian  groups 
are  subject  to  the  regulations,  standards, 
and  control  of  the  military  command 
authority.  Examples  include: 

(i)  Exchanging  of  military  courtesies. 

(ii)  Wearing  of  military  clothing, 
insignia,  and  devices. 

(iii)  Assimilation  of  the  group  into  the 
military  organization  structure. 

(iv)  Emoluments  associated  with 
military  personnel;  i.e.,  the  use  of 
commissaries  and  exdianges,  and 
membership  in  military  clubs.  A  group 
fully  integrated  into  the  military  would 
give  the  impression  that  the  members  of 
the  group  were  military,  except  that  they 
were  paid  and  accounted  for  as 
civilians.  Integration  into  the  military 
may  lead  to  an  expectation  by  members 
of  the  group  that  the  service  of  the  group 
imminently  would  be  recognized  as 
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active  military  service.  Such  integration 
militates  in  favor  or  recognition. 

(4)  Subject  to  Military  Discipline. 
During  past  armed  conflicts.  U.S. 
military  commander*  sometimes 
restricted  the  rights  or  liberties  of 
civilian  members  as  if  they  were 
military  member*.  Examples  include: 

(i)  Placing  member*  under  a  curfew. 

(ii)  Requiring  members  to  work 
extended  hour*  or  unusual  shifts. 

(iii)  Changing  duty  assignments  and 
responsibilities. 

(iv)  Restricting  proximity  travel  to  and 
from  the  military  installation. 

(v)  Imposing  dreas  and  grooming 
standards.  Consequences  for 
noncompliance  might  include  a  loss  of 
some  privilege,  dismissal  from  the  group, 
or  trial  under  military  law.  Such  military 
discipline  militates  in  favor  of 
recognition. 

(5)  Subject  to  Military /ustice.  Military 
members  are  subject  to  the  military 
criminal  justice  system.  During  times  of 
war,  "persons  serving  with  or 
accompanying  an  Armed  Force  in  the 
field"  are  subject  to  the  military  criminal 
justice  code.  Some  groups  may  have 
been  treated  as  if  they  were  military  and 
subjected  to  court-martial  jurisdiction  to 
maintain  discipline.  Such  treatment 
militates  in  favor  of  recognition. 

(b)  Other  factors  that  may  be 
considered  in  determining  whether  the 
service  of  a  civilian  or  contractual  group 
is  equivalent  to  active  duty  service  shall 
include: 

(1)  Alliance  with  the  Armed  Forces 
for  Protection.  A  group  that  aligns  itself 
with  the  Armed  Forces  and  submits  to 
military  control  for  its  o«vn  well-being  is 
not  deemed  to  have  provided  service  to 
the  Armed  Forces  tantamount  to  active 
duty  Military  Service,  even  though  the 
group  may  have  been: 

(i)  Armed  by  the  U.S.  military  for 
defensive  purposes. 

(ii)  Routed  by  the  U.S.  military  to 
avoid  the  enemy. 

(iii)  Instructed  by  the  U.S.  military  for 
the  defense  of  the  group  when  attacked 
by.  or  in  danger  of  attack  by.  the  enemy, 
or 

(iv)  Otherwise  submitted  themselves 
to  the  U.S.  military  for  sustenance  and 
protection. 

(2)  Permitted  to  Resign.  The  ability  of 
member*  to  resign  at  will  and  without 
penalty  militates  against  military 
control.  Penalty  may  direct  and  severe, 
such  as  confinement,  or  indirect  and 
moderate,  such  as  difficult  and  costly 
transportation  from  an  overseas 
location. 

(3)  Prohibition  against  Members  of 
the  Group  Joining  the  Armed  Forces. 
Organizations  formed  to  serve  in  a 
military  capacity  to  overcome  the 
operation  of  existing  law  or  treaty 


militates  in  favor  of  recognition  under 
Pub.  L  95-202.  During  World  Wars  I  and 
II  some  persons  could  not  be  member* 
of  the  United  State*  Armed  Forces. 
Women,  for  example,  were  prohibited 
by  law  from  serving  in  the  Armed 
Forces.  Other  persons  were  prohibited 
by  treaty  from  being  military  members. 

(4)  Benefits  Already  Provided 
Members  of  a  Group.  Recognition  of  a 
group's  service  by  agencies  of  the 
Federal,  State,  or  local  government  does 
not  militate  in  favor  of  recognition  under 
this  Part. 

(c)  Eligibility  for  Consideration.  To  be 
eligible  to  apply  for  consideration  under 
Pub.  L  95-202  and  this  Part,  a  group 
must  have  been: 

(1)  Similarly  situated  to  the  Women's 
Air  Forces  Service  Pilots  of  World  War 
II. 

(2)  Rendered  service  to  the  U.S. 
Armed  Forces  in  a  civilian  employment 
or  contractual  service  capacity. 

(3)  Rendered  that  service  during  a 
period  of  armed  conflict. 

(d)  Reconsideration.  Groups 
previously  denied  a  favorable 
Secretarial  determination  under  the  law. 
shall  b«  reconsidered  under  this  Part  if 
the  group  submits  evidence  that  is  new, 
relevant,  and  substantive.  Any  request 
that  the  Board  determines  does  not 
provide  new,  relevant,  and  substantive 
evidence  shall  be  returned  to  the 
applicant  with  the  reasons  for 
nonacceptance. 

(e)  Counsel  Representation.  Neither 
the  Department  of  Defense  nor  the 
Department  of  Transportation  shall 
provide  counsel  representation  or  defray 
the  cost  of  such  on  any  matters  covered 
by  this  part 

f47J   OoOCMtan and/or MMtary Service 


(a)  Organization  and  Management  (1) 
The  Board  shall  consist  of  a  president 
from  the  Department  of  the  Air  Force 
and  one  representative  from  the  Office 
of  the  Secretary  of  Defense,  the 
Departments  of  the  Army,  Navy,  and  Air 
Force,  and  the  U.S.  Coast  Guard  (when 
the  group  claims  active  Coast  Guard 
service).  Each  member  shall  have  one 
vote  except  that  the  president  shall  vote 
only  to  break  a  tie.  liie  president  and 
two  voting  members  shall  constitute  a 
quorum. 

(2)  The  advisory  panel  shall  act  as  a 
nonvoting  adjunct  to  the  board.  It  shall 
consist  of  historians  selected  by  the 
Secretaries  of  the  Military  Departments 
and.  if  required,  by  the  Secretary  of 
Transportation.  The  respective  Military 
Departments  and  the  Department  of 
Transportation  shall  ensure  that  the 
advisory  panel  is  provided  with 
administrative  and  legal  support. 


(b)  Functions. 

(1)  The  board  shall  meet  in  executive 
session  at  the  call  of  the  president  and 
shall  limit  its  reviews  to: 

(i)  Written  submissions  by  an 
applicant  on  behalf  of  a  civilian  or 
contractual  group. 

(ii)  Written  report(s)  prepared  by  the 
Advisory  Panel. 

(iii)  Any  other  relevant  written 
information  available. 

(iv)  Factors  established  in  this  Part  for 
determining  active  duty  service. 

(2)  The  board  shall  return  to  the 
applicant  any  application  that  does  not 
meet  the  eligibihty  criteria  established 
in  i  47.5(c).  The  board  only  needs  to 
state  the  reasons  why  the  group  is 
ineligible  for  consideration  under  this 
Part. 

(3)  If  the  board  determines  that  an 
application  is  eligible  for  consideration 
under  the  provisions  of  S  47.5(c),  the 
board  shall  provide  the  Secretary  of  the 
Air  Force  a  recommendation  on  the 
active  duty  service  determination  for  the 
group  and  the  rationale  for  that 
recommendation  that  shall  include,  but 
not  be  limited  to,  a  discussion  of  the 
factors  listed  in  i  47.5. 

(i)  No  factors  shall  be  established  that 
require  automatic  recognition.  Neither 
the  board  nor  the  Secretary  shall  be 
bound  by  any  quantitative  methodology 
of  weighting  factors  in  reaching  a 
decision. 

(ii)  Prior  group  determinations  do  not 
bind  the  board  or  the  Secretary.  The 
board  and  the  Secretary  shall  fully  and 
impartially  consider  each  group  on  its 
own  merit  in  relation  to  the  factors 
listed  in  i  47.5. 

147.7    Appicatteo  procedures. 

(a)  Submitting  group  applications. 
Applications  on  behalf  of  a  civilian  or 
contractual  group  shall  be  submitted  to 
the  Secretary  of  the  Air  Force  using  the 
instructions  at  the  Appendix  to  this  part. 

(b)  Processing  group  applications.  (1) 
When  received,  the  recorder  shall 
review  the  application  for  sufficiency 
and  either  return  it  for  more  information 
or  accept  it  for  consideration  and 
announce  acceptance  in  the  Federal 
Register. 

(2)  The  recorder  shall  send  the 
application  to  the  appropriate  advisory 
panel  for  historical  review  and  analysis. 

(3)  When  received,  the  recorder  shall 
send  the  advisory  panel's  report  to  the 
applicant  for  comment.  The  applicant's 
comments  shall  be  referred  to  the 
advisory  panel  if  significant 
disagreement  requires  resolution. 
Additional  comments  from  the 
historians  also  shall  be  referred  to  the 
applicant  for  comment. 

(4)  The  DoD  Civilian/Military  Servire 
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Review  Board  shall  consider  the  group 
application  as  established  in  §  47.6. 
(5)  After  a  Secretarial  decision  the 
recorder  shall  notify  the  applicant  of  the 
decision  and  announce  it  in  the  Federal 
Register. 

(c)  Submitting  Individual 
Applications.  When  a  group  is 
recognized,  individual  members  may 
apply  to  the  appropriate  Military 
Department  or  to  the  Coast  Guard,  for 
discharge  documents.  Submit 
applications  on  DD  Form  2168. 
"Application  for  Discharge  of  Member 
or  Survivor  of  Member  of  Group 
Certified  to  Have  Performed  Active  Duty 
with  the  Armed  Forces  of  the  United 
States."  An  application  on  behalf  of  a 
deceased  or  incompetent  member 
submitted  by  the  next  of  kin  must  be 
accompanied  by  proof  of  death  or 
incompetence. 

Appendix — Instnictioiis  for  Suboiltting 
Group  AppUcations  Undm  Public  Law 
95-202 

In  submitting  a  group  application: 

(1)  Define  the  group  to  include  the  time 
period  that  your  group  provided  service  to  the 
VJ&.  Armed  Forces. 

(2)  Show  the  relationship  thai  the  group 
had  with  the  U.S.  Armed  Forces,  the  manner 
in  which  members  of  the  group  were 
employed,  and  the  services  the  members  of 
the  group  provided  to  the  U.S.  Armed  Forces. 

(3)  Address  each  of  tiie  factors  in  i  47.5  of 
tills  part. 

(4)  Substantiate  and  document  the 
applicatioii.  (The  burden  of  proof  rests  tvith 
the  applicant.) 

Send  completed  group  applications  to: 
Secretary  of  the  Air  Fotoe  (SAF/MRC),  DoD 
Civilian/MiUlary  Service  Review  Board. 
Washington.  DC  2033O-100a 
LM.Bynum, 

Alternate  <XD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

January  25, 1989. 

|FR  Doc.  89-2087  Filed  1-27-80:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

IFftL-aSII-6] 

Approval  and  PromuljaWon  of 
Implementation  Plane;  Ohio  State 
Implementation  Plan;  Exteneion  of 
ifOmmeni  renoo 


action:  Notice  of  extension  of  the 
public  comment  period. 

summary:  USEPA  is  giving  notice  that 
the  public  comment  period  for  a  notice 
of  proposed  rulemaking  published 
November  16, 1986  (53  FR  46094),  has 
been  extended  30  days.  This  notice 
proposed  to  disapprove  a  revision  to  the 
Ohio  State  Implementation  Plan,  which 
would  allow  the  ATEC  Industries, 
Incorporated's  architectural  aluminum 
extrusion  coating  line  to  meet  the 
volatile  organic  compounds  (VOC) 
limitation  of  3.5  poimds  of  VOC  per 
gallon  coating,  minus  water,  as  required 
by  Ohio  Administrative  Code  (OAC) 
3745-21-09(U)(l)(a)(iiU.  on  a  monthly 
volume-weighted  average  in  lieu  of  die 
daily  volume-weighted  average  required 
by  OAC  Rule  3745-21-09(6).  This  source 
is  located  in  Mahoning.  Ohio.  USEPA  is 
taking  this  action  based  on  an  extension 
request  by  a  commentor. 

DATE:  Comments  are  now  due  on  or 
before  January  16, 1989. 

FOR  RIRTHCR  IHrOWMATIOM  CONTACT: 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street  Chicago,  Illinois  60604, 
(312)  886-6031. 

Date:  January  13, 1089. 
Valdas  V.  Adarakus. 
Regional  Administrator. 
(FR  Doc  89-2024  Filed  1-27-80;  8.^  amj 
aajjNO  coos  ssss-so-M 


40CFRPartS2 

lFm.-3510-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin  State 
Implementation  Plan;  Extension  of 
Comment  Period 


:  United  States  Environmental 
Protection  Agency  (USEPA). 


f:  United  States  Environmental 
Protection  Agency  (USEPA). 

action:  Notice  of  extension  of  the 
public  conunent  period. 

summary:  USEPA  is  giving  notice  that 
the  public  conunent  pAiod  for  a  notice 
of  proposed  rulemaldng  published 
December  2. 1968  (S3  FR  48654).  has 
been  extended  30  days.  Hiis  notice 
proposed  to  disapprove  a  revision  to  the 
Wisconsin  State  Implementation  Plan, 
which  would  allow  a  temporary 
relaxation  from  Wisconsin's  volatile 
organic  compound  reasonably  control 
technology  regulations  for  a  General 
Motors  facility  located  in  Janesville, 


Wisconsin.  USEPA  is  taking  this  action 
based  on  an  extension  request  by  a 
commentor. 

DATE:  Comments  are  now  due  on  or 
before  January  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Uylaine  E.  McMahan.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
(312)886-6031. 

Dated:  )anuary  13. 1989. 
VaMas  V.  Adamkus. 
Regional  Administrator 
|FR  Doc  89-2022  Filed  1-27-80:  8:45  am) 


40CFRPaf1S2 

(FRL-3S11-4) 

Approval  and  Promulgation  Of 
Implementation  Plans;  Wisconsin  State 
Implementation  Plan;  Extension  of 
Comment  Period 

AOCNCV:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Notice  of  extension  of  the 
public  comment  period. 


r:  USEPA  is  giving  notice  that 
the  public  comment  period  for  a  notice 
of  proposed  rulemaidng  published 
December  6. 1988  (53  FR  49200).  has 
been  extended  30  days.  This  notice 
proposed  to  disamnove  a  revision  to  the 
Wisconsin  State  Implementation  Plan, 
which  would  allow  for  a  site-specific 
reasonably  available  control  technology 
determination  for  volatile  organic 
compounds  emissions  from  two 
miscellaneous  metal  parts  and  products 
spray  coating  lines  at  General  Electric 
Company.  Medical  Systems.  This  source 
is  located  in  Milwaukee,  Wisconsin. 
USEPA  is  taking  this  action  based  on  an 
extension  request  by  a  commentor. 

DATE:  Comments  are  now  due  on  or 
before  February  6, 1989. 


POR  FURTNER  I 
CONTACT:  Uylaine  E.  Mdk4ahaa.  Air  and 
Radiation  ft^nch  (5AR-26),  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street 
Chicago,  Illinois  60604,  (312)  886-«031. 

Date:  January  13. 1900. 
Vaklas  V.  Adamkus. 
Regional  Administrator. 
(FR  Doc  80-2023  Filed  1-27-80: 8:45  am) 
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A0CmPmH9QO 

Ctafmcstiovi  of  we  wweiw  To  Deleve  tne 
New  Castle  Steel  SMe,  New  ( 
From  Me  I 


;  Environmratal  Protection 
Agency  (EPA). 

:  Clarification. 


■UMMOWr  Due  to  the  possible  coofusion 
created  by  the  diftering  dates,  and  in 
order  to  ensure  a  full  period  of  thirty 
days  for  comment,  EPA  announces  that 
an  additional  two  weeks  of  pabKc 
comment,  be^nning  from  the  date  of 
this  clarification  notice,  wili  be  allowed 
on  EPA's  "Notice  of  Intent  to  Delete  the 
New  Castle  Steel  Site  from  the  National 
Priorities  List".  53  ¥R  36889.  September 
22. 1968.  Comments  should  be  provided 
to  the  address  for  the  Regional  Docket 
specified  beiow. 

OsriK  Comments  concerning  the  site 
may  be  submitted  tot  two  weeks  from 
the  date  of  this  clarification  notice. 
AaoMSau:  Coeunan*s  oMy  be  OMiled 
to  the  RegionaJ  Docket  Conprakansive 
information  on  the  site  is  maintained 
and  available  throqgh  the  EPA  Regional 
Docket  Clerk. 

The  Regional  Docket  is  located  at  the 
U.8.  EPA  Regioa  n  office  and  is 
available  hir  vlowlwg  by  appointment 
only  fron  9il0  a  jb.  to  4:80  p.ai.  Monday 
throogli  Friday,  exchsdhig  hoMaye. 
Requests  far  copies  of  Ike  iefasmatiuii 
fcoas  Ihs  Ragkjul  poUlc  dodiet  almad 
bo  directed  to  the  EPA  Regioa  HI  dodwt 
office. 

Addreaaas  for  tfao  Rcgiottal  and  Local 
Docket  oKico  are: 
U.S.  EPA  RafiaB  UL  Ml  Cheotmt 

Building.  PMladolpkia.  PA  tnOT 
Wilmiagtoa  Libraiy,  lOdi  *  Mwket 

Stioeta.  Wilstiagton.  DB 18801 
DNREC  712  GroattkOBi  Leas.  Now 

Castle.  DE 18720. 

Barbara  Brown  at  (215)  507-8503. 

For  background  information  on  the 
site  contact:  Randy  Sturgeon. 
DELMARVA/DC/WV  CBRCLA. 
Rennedial  EnforceoMnl  Section  pH¥ne). 
U.S.  Environmsntai  ftotectiop  Afsecy. 
Regioa  UL  841  rhestniit  Beikdiag. 
Philadelphia.  PA  ltl07.  (nS)  587-0078. 

Environmentai  Protection  Agency  (EPA) 
Region  III  issues  this  clarification  notice 
on  the  public  comment  period  provided 
for  the  New  Castle  Steel  Site  in  its 
"Notice  of  Intent  to  Delete  the  New 
Castle  Steel  Site  from  Hw  National 
Priorities  List".  53  PR  36660.  September 
22. 1968.  EPA's  "Notice  of  Intent"  of 
September  22, 1988.  stated  that  a  local 


notice  had  been  published  announcing  a 
thirty  (30)  day  public  comment  period  on 
the  deletion  package,  starting  on 
October  0, 1988.  and  concluding  on 
October  24. 1988.  EPA's  local  notice, 
published  in  local  papers,  appeared  on 
September  22. 1988,  and  announced  a 
period  for  public  comment  ending  on 
October  21. 1968. 


Date:  )aauanr  11. 1 
ataoisy  L.  LaskswAI. 
Acting  fle$kmal  Adndmtntor. 
(FR  Doc  Se-17tl  FlUd  l-Z7-8Se  ft«5  ami 


DEPARTMEIir  OF  HEALIM  AND 


42  CFR  Pwts  4M  and  40S 

(BCftC-432-r] 

;CHtefiet 


That 


iHeeMi  Care  Flnaacing 
Adsrinistration  (rlCFA).  ruiS. 
:  Proposed  rule. 


I  This  proposed  nde  would 
sstsblish  in  regulations  generally 
applicable  criteria  and  procedures  for 
HCFA  decisions  ss  to  whether  and 
under  what  circumstances  specific 
heattfa  care  technologies  could  be 
considered  "reasonable"  and 
"necessary"  and  therefore  covered 
under  Medicare.  It  would  provide  for 
more  openness  snd  streamlining  of  the 
decisior 


expedited  leview  of  eew  bisefcthrniigh 
technologies.  It  expands  open  tiw 
description  of  the  process  used  in 
rsedwig  coversge  decisions  oist  wes 
published  in  the  Fsdsssl  Reglstsr  on 
April  Vk  1987  CS2  FR  15660). 
DATC  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  8:00  pjn.  on  March  31. 1969. 

SPOWliO'  Mail  oominenU  to  the 

following  address: 

Heskh  Care  FiaandiM  Adaiiaistfation. 

DspertmcBl  of  Health  sod  Hhbmu 

Services.  Attention:  BeR&-432-P,  P.O. 

Box  28676^  Bokinore.  Maryland  21207. 

if  you  prefer,  you  may  dgitim  ytmt 
conuaents  to  one  of  the  following 
sddressBS- 
Room  30e-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Ave..  SW.. 

Wsshington.  DC,  or 


Room  132.  East  Hi^  Rise  Building.  6325 
Security  Boulevard  Baltimore. 
Maryland. 

In  commenting,  please  refer  to  BERC- 
432-P.  Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  three  weeks  after 
publication  of  a  document,  in  Room  309- 
0  of  the  Department's  offices  at  2M 
Independence  Ave..  SW.,  Washington. 
DC  on  Monday  through  Friday  of  each 
week  from  8:30  ajL  to  SiU  pjo.  (phone 
202-245-7800). 

If  you  wish  to  sabosit  coiassents  on 
the  infonaation  collection  re<|airenient8 
cootained  in  this  propoaed  nde.  yoe  mey 
submit  ooBuneBts  to:  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Maaagement  and  Budget 
Room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503. 
Attention:  Desk  Officer  Cor  HCFA. 


MM  mRTNm  HIFOMIATION  CONTACTt 

Sam  DeUa  Vecchia.  (301)  986-5316. 

the  Medicare  pmgnsB.  dM  bcneau 
available  to  eligible  beneficiaries  ore 
called  cowm/ servfoes  and  indode 
llioee  Biedicel  supi^ics  end  procedures 
that  srs  referred  to  ss  Items".  Medicare 
program  funds  caoaot  generally  be  used 
to  pay  for  sarvioes  forniahed  to 
Medicare  beneficiaries  that  are  B0( 
covered  ■■isrtke  Sodel  Secarity  Act 
(the  Act).  This  piuposed  rale  deela 
primarily  «vith  issues  related  to  coverage 
of  services,  rather  then  to  peyment  for 
services:  thst  is.  with  determhring  the 
services  to  be  paid  for  as  benefits  under 
the  Medicare  program  rather  than  the 
method  or  level  of  payment.  The 
primary  statutory  basis  for  these 
coverage  decisions  appears  in  section 
1862(a)(1)(A)  of  the  Act,  whkh  prohibits 
psyment  under  the  Medicsie  pragran 
for  any  expenses  incuned  for  servioee 
"which  are  not  reasonable  and 
necessary  for  die  (fiagnosis  or  treatment 
of  illneaa  or  iajury  or  to  improve  the 
functioning  of  a  malformed  body 
member." 

This  proposed  rule  is  being  published 
to  establish  in  regulations  generally 
applicable  criteria  and  procedures  for 
determining  whether  a  service  is 
"reasonable"  and  "necessary"  under  the 
Medicare  program:  to  set  lui  tli  the 
coverage  decisionmaking  process  thst 
we  propose  to  include  in  regulations; 
and  to  summarize  and  provide  an 
analysis  of  the  public  comments  that  we 
received  in  response  to  the  April  29. 
1967  notice  (52  FR  15560)  that 
announced  our  current  process  for 
making  coverage  decisions. 


That  notice  was  published  in 
accordance  with  the  terms  of  an 
a^vement  settling  a  lawsuit,  Jameson  v. 
Bowen.  C.A.  No.  CV-F-83-547-REC 
(ED.  Cal.).  Under  the  settlement,  we 
agreed  to  publish  for  public  comment  a 
description  of  the  process  we  use  to 
make  Medicare  coverage  decisions.  We 
invited  the  public  to  conunent  on  the 
coverage  process  currently  in  use  and 
specifically  to  conunent  on  procedures 
allowing  for  public  input  into  the 
coverage  decisionmaking  process  if 
appropriate.  The  notice  described  the 
current  process  only,  because  of  the 
limited  time  available  for  meeting  the 
court  deadline  of  May  1, 1987  for 
publication  of  the  notice.  In  publishing 
that  notice,  we  also  solicited  conunents 
on  how  the  current  process  could  be 
improved. 

These  regulations  are  intended  to 
clarify  oiu-  coverage  decisions  policy 
and  improve  the  method  for  making 
national  coverage  decisions.  In  addition, 
they  are  intended  to  assure  that  Federal 
funds  are  expended  only  for  medical 
services  that  are  appropriate  to  meet  an 
individual's  medical  needs.  We  believe 
that  it  is  important  to  set  forth  these 
policies  and  procedures  in  regulations 
since  decisions  on  coverage  can  have  a 
bearing  on  the  availability  of  a  medical 
service.  Further,  some  groups,  including 
the  Health  Industry  Manufacturers 
Association  (HIMA).  have  urged  us  to 
make  public  the  process  for  national 
coverage  decisions  since  they  argue  that 
these  decisions  directly  affect  the 
diffusion  of  new  technology. 

In  addition,  we  believe  it  is  important 
that  beneficiaries  understand  fully  the 
considerations  underlying  program 
coverage  decisions.  Finally,  the 
Administrative  Conference  of  the  United 
States,  in  a  December  30. 1986  Federal 
Register  publication  (51  FR  46987), 
recommended,  in  part,  that  more 
"openness  and  regularity"  be  introduced 
into  the  process  for  issuing  national 
coverage  decisions  pertaining  to  new 
medical  technologies  and  procedures. 

In  view  of  the  significant 
considerations  noted  above,  we  propose 
to  establish  in  regulations  generally 
applicable  criteria  and  procedures  for 
determining  coverage  of  specific  health 
care  technologies  under  the  Medicare 
program:  and  to  invite  public  comment 
on  them.  We  are  soliciting  comments  on 
all  aspects  of  the  Medicare  coverage 
process  including; 

•  The  criteria  for  coverage  decisions, 
including  cost-effectiveness,  and  their 
application. 

•  The  identification  and  selection  of 


health  care  technologies  for  national 
coverage  decisions. 

•  Methods  for  assuring  appropriate 
public  participation  in  the  various 
phases  of  the  technology  assessment 
process. 

•  The  length  of  time  required  for 
review. 

•  Hie  relationship  between 
determinations  by  Public  Health  Service 
(PHS)  agencies,  including  the  Food  and 
Drug  Administration  (FDA)  and  the 
Office  of  Health  Technology 
Assessment  (OHTA)  and  Medicare 
coverage  decisions. 

We  have  explained  in  much  detail  our 
current  process  for  making  coverage 
decisions,  as  well  as  the  changes  that 
we  propose  to  make  to  this  process.  To 
assist  readers  in  referencing  sections 
contained  in  this  proposed  rule,  we  are 
providing  a  table  of  contents  below: 

I.  Medicare  Coverage — General 

A.  Statutory  Basis 

B.  implementation  of  the  LiSw 

U.  The  Current  i>roces8  for  Making  National 
Coverage  Decisions 

A.  Referral  and  Identification  of  Coverage 
Issues  for  National  Decisions 

B.  Criteria  for  Selection  of  Coverage  Issues 
for  National  Decisions  ~ 

C  HCFA  Analysis 

1.  General 

2.  Initial     Consideration — Badtground 
Papers 

3.  HCFA  Physicians  Panel 

D.  PHS  Assessment  Process 

1.  Drugs  and  Biologicals 

2.  Devices 

E.  Criteria  for  Making  National  Coverage 
Decisions 

1.  Safety  and  Effectiveness 

2.  Experimental  or  Investigational 

3.  Appropriateness 

F.  Publication  of  National  Coverage  Deci- 
sions 

G.  Reevaluation  and  Reconsideration  of 
National  Coverage  Decisions 

III.  Regulation  Provisions  of  this  Proposed 
Rule 

A.  Reason  for;  Codifying  the  Coverage  De- 
cisions Process 

B.  Definitions  of  Commonly  Used  Terms 

C.  Cost-effectiveness  as  an  Additional  Cri- 
terion for  Medicare  Coverage  of  Reason- 
able and  Necessary  Services 

D.  Procedures  for  Medicare  Contractors  in 
Making  Coverage  Decisions 

E.  HCFA  Procedures  for  Making  National 
Coverage  Decisions 

F.  Carrier  Coverage  Process 

G.  Conforming  Changes 

IV.  Relationship  with  Other  Agencies 

A.  Food  and  Drug  Administration 

B.  Prospective  Payment  Assessment  Com- 
mission (ProPAC) 


C.  National  Institutes  of  Health 

V.  Contractor    Functions    and    the    Claims 
Process 

A.  General 

B.  Contractor  Functions 

C.  Criteria  and  Procedures  for  Conlrador 
Coverage  Decisions 

D.  Appeals  Procedures 

1.  Part  A 

2.  Pari  B 

VI.  Analysis  of  and   Responses   to   Publir 
Comments  for  April  29. 1967  Notice 

A.  Inconsistent  Medicare  Contractor  Deci- 
sions 

B.  Define  "Reasonable".  "Necessary",  and 
"Experimental" 

C.  Issue   Contractor   Criteria   for  Making 
Decisions 

D.  Coverage  Criteria 

E.  Absence  of  Public  Input  and  Comment 
in  the  Coverage  Process 

F.  Composition  of  HCFA  Physicians  Panel 

G.  Time  Frame  for  Process 

H.  Improving  Coordination  with  FDA 

I.  Coverage  Exclusions  Deter  Research 

).  Interim  Payments  during  the  Coverage 

Decisions  Process 
K.  Carrier  Screens 

L  Monitoring  Contractor  Performance 
M.  Physician  Review  of  Adverse  Decisions 
N.  Equipment  and  Coverage  for  Long  Term 

Disabilities 
O.  Confidentiality  of  Data 

VII.  Proposed   Uncodified   Changes   to   the 
Current  Coverage  Decisions  Process 

A.  HCFA  Physicians  Panel 

B.  Improved  Coordination  and  Communi- 
cation 

VIII.  Regulatory  Impact  Statement 

IX.  information  Collection  Requirements 

X.  Responses  to  Comments  on  this  Proposed 
Rule 

List  of  Subjects  - 


In  addition,  because  of  the  many 
agencies  and  terms  that  we  reference  by 
an  acronym  in  this  proposed  rule,  we 
have  listed  those  acronyms  and  their 
corresponding  terms  in  alphabetical 
order  below: 

ADAMHA — Alcohol,  Drug  Abuse  and  Mental 

Health  Administration 
AL) — Administrative  Law  Judge 
BERC — Bureau  of  Eligibility,  Reimbursement 

and  Coverage.  HCFA 
CDC — Centers  for  Disease  Control 
CMP— Competitive  Medical  Plan 
DME — Durable  medical  equipment 
FDA — Food  and  Drug  Administration 
FFDCA— Federal  Food.  Drug,  and  Cosmetic 

Act 
HCFA— Health  Care  Financing 

Administration 
HHA — Home  health  agency 
HHS — Health  and  Human  Services. 

Department  of 
HIMA — Health  Industry  Manufacturers 

Association 
HMO — Health  maintenance  organization 
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HRSA— Ha^lh  IUioun:«i  aod  SarvtaM 

Admlalstraiion 
NO— National  Cancar  Inaiiluia 
NIH— National  InatitulM  of  Health 
OHTA— Offlca  of  HaaJth  Technolusy 


OMAR— Office  of  Kfadicd  AyyUcatiooa  of 

Raaaarch 
OMB— Oflka  of  Manatement  and  Bu4g«i 
PHS— Public  Health  Servica 
PMA— Premarkel  approval  application 
ProPAO    Piuv|Mcnvfl  PByflMtn  AMCvsfiMfn 

CoRunttikm 
FRO#— UHhsstton  sTra  QiMnty  Control  P§ot 

Rovi«w  Oif  anizatioru 
McRIV— '  Pioviuor  Rcifnwff^oiiioiil  Roviow 

Board 
RFA — Ragvlatafy  FlaxIbBHy  Act 
SMI— Supplementary  Medkal  F 

(Part  B  of  the  Medicare  Ptuffam) 
Srlr — 8luHed  nwenif  racitny 
TAG— Coverat*/'>7"**'>*  Technical 

Advtiuijf  Cfoop 


A.  Statutory  BomJm 

The  Medicare  profram  wm 
establiahed  by  Congrett  in  1966  wifh  tfie 
enactment  of  title  XVUI  of  the  Social 
Security  Act  (the  Act).  The  prograoi 
provides  payment  for  certaia  aadkal 
•ervice*  for  peiaan  IB  fan  at  age  at 
over,  disabled  banafldaries.  and 
persons  witk  and-atafe  raaal  disaasa. 
The  program  ounantly  coven  lAM 
aUlUoa  agad  aad  alinoat  three  milUon 
disabled  Individuals. 

The  Medk:afe  pragraa  ooaaiele  of  two 
separaie  but  compkaiantBry 
iwupaaw.  a  Hoapttal  bma 
knowm  as  Part  A.  and  a  Supplementary 
Medical  Insurance  program,  known  as 
Part  B.  Although  Part  A  is  called 
hospital  Insurance,  covered  benefits  also 
Include  medical  set  v  ices  fui'nlshed  in 
skilled  nming  faciHtiee  (SNFs)  or  by 
home  health  agaadaa  (IMAs)  and 
hospices.  For  purposes  of  tiw  Medicare 
program,  we  refer  to  these  Institutional 
entities  as  "providers".  These  providars 
aHiat  be  certified  as  qaattfiad  pcovldata 
of  services  and  mh(  aipi  ao  apaaasent 
to  partlcipala  la  iIm  propaak  Part  B 
eoearsa  widarateefoiadtcaleervicae 
and  supplies  such  aa  thoaa  famished  by 
physicians  or  others  in  connection  wHh 
physicians'  senricee.  outpatient  hospital 
services,  eatpatient  physical  therapy 
and  occupational  therapy  sen>ices,  and 
home  heahh  services.  Physicians' 
services  covered  under  Part  B  Inchide 
visits  to  patients  in  the  home,  office, 
hospital,  and  other  institutions.  Part  B 
also  covers  certain  drugs  and  biologlcals 
that  cannot  be  self-administered, 
diagnostic  x-ray  and  laboratory  tests, 
purchase  or  rental  of  durable  atedical 
equiproaat.  aabuianca  sarvicaa. 
prosthetic  devices,  and  certain  medical 
supplies. 


law  providea 
coverage  for  the  broad  caftatafiaa  at 
beaaOla  daacribad  abova.  It  alaa  places 
general  and  calaaoricai  bniUtkMu  on 
the  covaraas  of  taa  sanrioes  fiimishad 
by  certain  health  care  practitioners, 
such  as  dentists,  chiropractors,  and 
podiatrists,  and  it  spedflcaRy  exdudes 
some  categories  of  services  ftom 
coverage,  such  as  eoamatic  suigery. 
personal  confort  items,  castodiai  care. 
roaMna  phyeical  chadrapa,  and  services 
that  ara  aat  raasonabis  and  neoeesaiy 
for  diagnosis  or  tiaatoeat  of  an  iHoeea 
or  itijarf.  Thm  statate  also  providea 
direction  as  to  the  mannar  ia  whkh 
payaaat  is  mada  tat  Madicara  sarvicas. 
the  rulae  ^vamiog  eligibility  for 
services,  and  the  hiealth.  aabty,  and 
qiudity  standards  to  be  met  by 
institutians  providing  services  to 
Medicare  booafidaries. 

The  Medicare  law  does  not.  however, 
provide  an  aD-tndusive  list  of  spedflc 
items,  services,  treatments,  procedures, 
or  technologies  covered  by  Medicare. 
Thus,  except  for  the  examples  of 
durable  medical  equipment  in  section 
lan(a)  of  the  Act  and  soma  of  (he 
medical  and  other  heaMi  services  Hsted 
la  sections  18ei(s)  and  leBZ(a)  of  the 
Act  the  statute  does  not  spedfy  medical 
devices,  surgical  procedures,  or 
diagnostic  or  therapeutic  services  that 
should  be  either  covered  or  excluded 
from  coverage. 

The  intention  of  Congress,  at  the  time 
the  Medicare  law  was  anacted  in  1965, 
was  that  Medicaia  WKwid  provide  health 
insurance  to  protect  the  elderly  or 
disabled  from  the  substantial  coats  of 
•cala  haaith  can  aarvtes.  principally 
hospital  earn.  The  law  was  AaaigBad 
Benerally  to  cover  seisitaa  ordiaarily 
fumishad  b*  hoepMaia.  SNPs.  and 
physidans  Ucansed  to  practice 
BBedidne.  Congreee  uiioerstood  that 
questions  as  to  coverage  of  spedflc 
servlees  would  invariably  arise  and 
would  reauire  a  spedflc  dedsion  of 
covarage  bv  tkoee  adaiinistaring  the 
program.  Thus,  it  vested  in  the  Secretary 
the  aathority  to  anake  those  decisions. 
Section  1862(a)(1)(A)  of  the  Ad  states: 
"NotwithstancUng  any  other  provisions 
of  this  title,  no  payment  may  be  made 
under  Part  A  or  Part  B  for  any  expenses 
incurred  for  items  or  sarvicas  which 

*  ara  not  reasonable  and  neccaaary 
for  tha  diagnneis  or  traatnaat  of  illness 
or  in|ury  or  to  improve  the  fanctiaofeng  of 
s  malformed  body  awhsr."  TUs  is  a 
key  provision  since  tha  wotda 
"notwithstaodlag  aay  other  provision  of 

this  title Biaka  this  an  oveniding 

exdusioo  that  may  be  applicable  in  a 
given  situation  despite  dia  exiatanca  of 
provisions  that  would  otherwise  permit 
coverage.  Thus,  while  Congress 


provided  ier  (faa  uiiwaga  of  i 
such  as  iapaliaat  hoapMal  care  aad 
phyBidaas'  swicaa,  coverage  for  thoae 
servioea  is  preMbitod  unlaaa  they 
"reaaanabte"  and 


B.  ImfdementoUon  of  the  Law 

Historically.  HCFA  has  iirtBiprelad 
sectioa  18e2(aKlKA)  of  die  Ad  to 
exdada  froai  Medicare  ooaaiai 
medical  and  health  care  servta 
are  not  demonalratad  to  be  safe  and 
effective  by  acoeptabia  cUaical 
evidence.  Howaver.  oarrant  regulatioos 
are  geoeral  aad  wa  have  aot  defined  the 
terais  'Yeaaonable"  aad  "necesaary", 
nor  have  are  described  hi  regalations  a 
praeesB  for  how  these  terms  sMist  be 
appMed.  (See  Medicare  regulations  at  42 

CFR«)SJia(kKl)) 

In  practice.  Medicare  contradors  (that 
is.  fiscal  ialanaediariea.  carriars,  health 
maialeaMwe  organiiatfoas  (HMOs), 
compatMhw  awdical  plaaa  (CMPs).  and 
Utmialion  aad  QaaHty  Coatrol  Peer 
Review  Orgaahntiona  (FItOa))  are 
charged  with  the  respoivibihty  to  aaaure 
iMt  pajrmeats  are  awde  oaly  iar 
sarvicas  that  are  covered  aider 
Medicare  Part  A  or  Pari  B.  (Sae  sedion 
V  below  far  a  farther  daaciiption  of 
ooatrador  fuactioaa.)  Therefore,  they 
OMMt  datuaina  whether  a  particalar 
•arvloe  is  oovarad  aadar  Medicare  in  the 
oaanafAai^mdia»ltk%aUadicutadiaim 
or  coadacting  atiliBatfaMi  and  qaaHty 
review. 

Oar  pohcy  on  the  implementation  of 
secUon  1862(aMl)(A)  of  the  Ad  is  aH 
forth  in  Part  A  intermediary  Letter  77-4 
aad  Part  B  intermediary  Letter  77-6 
(Jaaaary  1977).  These  docaments 
translate  the  statutory  terms 
"reasonable"  and  "necessary"  into  a 
teat  at  to  whether  the  service  in 
quastkm  is  "safe"  and  "effective"  and 
not  "expetimentar:  that  is,  whether  tlie 
service  has  been  proven  safe  and 
effective  based  on  authoritative 
avideaee.  or  altai  natively,  whedter  the 
service  is  genardly  accepted  in  tfie 
medical  commonity  as  safe  and  effective 
for  the  condithm  for  arhich  it  is  used.  For 
Medlcara  coverage  purposes,  the  term 
"expeiimentar  is  used  synonymously 
with  the  terra  "iBtestigationaP.  Farther 
guideHnes  for  contractors  administering 
the  program  are  contained  in  the 
Intermediary  (HCFA  Pub.  13-3).  Cairier 
(HCFA  Pttb.  14-3).  and  Utilization  and 
QuaNty  Control  I^ser  Review 
Organization  (HCFA  M).  19)  manuals. 
These  raanaals  are  updated  periodically 
through  the  inatrodioo  issuance  process 
and  comprise  the  primary  source  of 
iafbnaatioa  from  HCFA  central  office  to 
the  contractors  on  daims  adjudication 
and  utilization  and  quality  review. 


In  additioB  to  theae  general 
giadeKaes.  awe  have  isaoed  over  SBO 
specific  national  Meificare  coverage 
dedsieas  oa  MMdaal  heaNh  care 
teohMlogiea.  The  teiai  "^saliaBal 
coverage  detenaiaatioa*'  rtXan  to  a 
coverage  decision  that  HCFA  makes 
and  issues  as  national  policy.  The  term 
"baahh  care  trchsiiiagy"  felers  to  any 
discrete  and  identiiabla  regiasen  or 
modality  aaed  to  dla^Hae  or  tieat 
illness,  pteweiil  diaane,  BiaintaiB 
patient  wall-being,  ar  fadMlate  the 
provision  of  health  care  servicea.  Hiesa 
techaolngjei  taage  imm  pracfces  that 
appear  to  be  ohaelete  or  af  qaeattnaable 
effect! vaneas  to  new  techaologiea. 
recently  introduced  into  asedical 
practice.  stiU  in  aa  experiaieatal  stage, 
or  that  are  new  i^pbcatioas  of 
establiahed  technologies.  We  poUiA 
national  coverage  dadsioas  oa  health 
care  terhnolopes  in  the  Medicare 
Coverage  laaaes  Manual  (HCFA  Pub.  9). 
and  may  also  publish  these  deoisiotts  in 
other  HCFA  pro^affi  aianuals  or  as 
HCFA  Stiliags  ia  the  Fadenl  itagblar. 
National  oeven^  decMons  are  hiading 
on  our  ooatractors  aad  OHist  be  apidied. 


n.  Hie  Cmaaft  nooaas  far  Makiug 
Natioari  Coverage  Dadsfaas 

This  section  expands  upon  the 
description  of  the  evrrent  process  we 
use  in  making  national  coverage 
dedsions  that  was  pubBdied  in  the 
Fadaial  Kai^star  on  April  2a  1987  (S2  FR 
15560). 

A.  Referral  and  Identification  of 
Comerage  Jasaea  for  Natianal  Decismis 

The  process  for  determimng  whether  a 
health  care  tedmology  or  service  is 
covered  has  been  in  place  for  many 
years.  Over  time,  certain  refinements 
and  revisions  have  been  made  in  that 
process,  but  the  basic  structure  has 
remained  the  same.  Decisions  on 
coverage  are  made  mostly  by  carriers, 
fiscal  intermediaries,  and  FROs  that 
contract  with  tite  Secretary  to  review 
and  adpidicate  claims  for  Medicare 
services.  {Section  V  of  tfris  preamble 
deacribes  fte  ftmctions  of  Medicare 
contractors.)  We  estimate  that  almost 
400  million  individnal  claims  were 
processed  by  our  carriers  and 
intermediaries  in  fiscal  year  1967.  Most 
of  the  individual  daims  processed  by 
Medicare  contractors  do  not  raise 
serious  questions  about  coverage. 
However,  a  email  number  of  services 
(usually  2B  to  30  per  ytact)  are  the 
subject  of  a  national  coverage 
decisionmaking  and  technology 
assessment  process. 

Coverage  issues  of  national 
signilicaaoe  regarding  health  care 
(edmolo^es  are  raiaed  in  a  variety  of 


ways.  Some  are  raised  by  imfividaal 
Medicare  banencianes,  pliysiciam. 
eqnpnent  manufacturers,  pnonc 
offidals,  ppofesaional  aseociations.  or 
government  entities.  Otner  coverage 
issaes  are  raised  onring  otir  ongoing 
review  of  oanent  ne«fical  literature, 
■  lo^vcvvrf  inOvf  oo^rcni^c  ivsucs  &fc 
brought  to  oar  aWeiMioB  by  oar 
prc«ram'a  contEatXers. 

If  a  ooatradar  caaaet  reaalve  a 
coverage  ^aestioa  satisfactorily,  or 
believes  a  aatieaal  ooverage  dedsion 
may  be  necessary,  the  issae  is  referred 
to  HCFA  ceritnl  oKoe  OtoD^  a  HCFA 
rcgioasi  offioe.  la  general,  the  more 
expensive  a  aernoe  is  or  promises  to 
become,  dther  in  an  iadividual  case  or 
in  the  ag^cgate.  or  the  more  prone  it  is 
to  raising  pddic  health  and  safety 
conoetas,  the  taore  likely  it  is  to  be 
referred  to  HCFA  central  office.  Also, 
the  miHe  likely  a  aervice  is  to  be  subject 
toovemtilization  or  other  abase,  the 
more  ttcaly  M  is  that  ttie  coatractar  wiU 
seek  our  gmdaace  oa  a  coverage  policy. 
A  freqaent  source  of  cootractor  refanals 
is  the  Coverage/Payment  Tedimcal 
Advisory  Groap  (TAG).  The  TAG.  wfaidi 
is  made  «4>  of  medical  diredars  aad 
other  officers  of  the  carriers  and 
interaiediaries,  meets  every  abi  to  eight 
weeks  orith  HCFA  staff  to  discuss  iU 
expecieace  with  varioos  coverage  and 
payment  issaes,  and  to  disaiss  with  us 
the  disposition  of  specific  coverage 
questions,  iodudiAg  the  need  ibr  a 
national  ooverage  decision  when 
appropriate. 

B.  Criteria  for  Selection  of  Coverage 
Issaes  for  National  Dedsions 

When  a  coverage  question  arises 
regarding  a  health  care  technology,  the 
issue  is  referred  to  die  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage  (BERC)  within  HCFA.  BERC 
may  identify  a  service  or  technology  for 
ourx^entral^ed  coverage  process  if  there 
are  no  statutory  bars  to  coverage  of  the 
service  and  one  or  more  of  the  following 
conditions  is  present:  (1)  llie  service 
represents  a  significant  advance  in 
medical  sdence;  (2)  the  service  can  be 
described  as  a  new  produd  (that  is.  a 
device,  drug,  or  procedure  for  which 
there  is  no  similar  technology  already 
covered  under  Medicare);  (3)  the  service 
is  like^  to  be  used  in  more  4ian  one 
region  of  the  couutiy.  (4)  the  service  is 
likely  to  represent  a  significant  expense 
to  the  Metficare  program;  (5)  the  service 
has  tiie  potential  for  rapid  diffusion  and 
applica^on;  (6)  diere  is  substantial 
disagreement  among  experts  regarding 
the  safety,  effectiveness,  or 
appropriateness  cf  a  service;  (7)  the 
service  has  been  treated  inconsistenfly 
by  contradors  and  a  conflict  can  be 


resolved  only  by  a  national  dedsion;  or 
(8)  the  service  was  "commonly 
accepted"  by  the  medical  profession  in 
the  past  or  a  nation^  dedsion  to  cover 
the  service  was  made  previously,  but 
appears  to  have  become  outmoded  or 
questions  about  its  safety  and 
effectiveness  have  been  raised. 

After  preliminary  analysis,  BERC  may 
conclude  that  the  coverage  issue  does 
not  meet  any  of  the  criteria  specified 
above  and  that  a  national  coverage 
dfcisioa  is  not  aj^ropriate  or  necessary 
for  that  specific  health  cace  tachaolo^. 
If  BEBC  coedudes  that  a  national 
coverage  dedsion  is  not  appropriate  or 
necessary,  the  individual  or  organization 
that  requested  a  national  ooverage 
decision  is  iafbimed  of  the  basis  <d  the 
conclusioB.  Ia  addition,  if  the  request  for 
a  natioaal  coverage  decision  was  asade 
by  one  of  our  cootradors.  BERC  may 
provide  infoimation  to  contractors  as  to 
the  opiaion  of  other  third  party  payors, 
specialty  societies,  or  recognized 
medical  authorities  regardiag  the 
appropriateness  of  coverage  of  the 
health  care  technology  ia  questioa. 
However,  that  iafdnnatioe.  ia  the 
absence  of  a  national  coverage  deoisioa 
is  not  binding  on  the  contractors  who 
retain  the  discretion  to  cover  or  not 
covec  takiag  ii^  account  the 
circumstances  of  the  iadividoal  case. 
For  example,  a  coaboctor  may  qaestioa 
whether  a  new  surgical  proc^ure  to 
treat  a  rare  medical  oonditioa  riiould  be 
covered.  BERC  may  dedde  that  a 
national  coverage  dedsioa  is  aot 
necessary  since  only  a  few  patients  aie 
likely  to  ever  need  the  procedure. 
However,  as  part  of  its  analysis,  it  may 
learn  that  the  procedure  is  coasidered 
experiasental  by  other  thml  party  payors 
and  varioos  specialty  sodeties.  Ihe 
contractor  would  be  infonaaed  that  a 
national  ooverage  decision  will  not  be 
made  and  also  informed  that  the 
procedure  is  coasidered  experimental  by 
other  entities.  The  contractor  also  woukl 
be  informed  that  the  iaformatioB  is  not 
biadii^  and  that  ooverage  could  be 
provided  if  the  contractor  determines 
that  the  procedure  is  reasonable  and 
necessary  in  a  particular  case. 

C.  HCFA  Analysis 

l.Graeral 

HCFA  has  used  various  mediods  for 
seeking  medical  and  sdentific  advice  in 
determining  wheAer  a  health  care 
technology  is  reasonable  and  necessary. 
The  fundamental  test  has  been  whether 
the  teclHiolqgy  is  safe  and  effective  or 
commonly  accepted  by  the  medical 
community.  They  have  included,  at  one 
time  or  anoAer,  the  use  of  PHS  advisory 
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>  ad  hoc  groups  of 
iapraaantatlv«  phytlciant.  and  various 
forma  of  consultation  and  liaison  with 
national  medical  associations.  At 
pwaant.  a  structured  process  of  review 
and  assessment  involves  HCFA  central 
office  staff  physicians.  PMS 
representatives,  a  contractor  medical 
advisory  group,  and  the  medical 
community. 

2.  Initial  Consideration — Background 
Papers 

if  BERC  determines  that  consideration 
should  be  given  to  issuing  a  national 
coverage  decision  for  a  specific  health 
car*  technology.  BERC  conducts  a 
medical  literature  search,  meets  with 
Interested  parties  (proponents  and 
opponenta)  as  needed,  determines  tha 
atatoa  of  any  FDA  action,  and  prepares 
a  bocliyound  summary  on  the  service. 

The  background  paper  stresses  the 
information  obtained  from  the  medical 
literature  search  and  the  administrative 
aspects  of  the  issue.  Current  Medicare 
coverage  guidelines  are  discussed,  as 
well  as  any  information  obtained 
regarding  published  decisions  by  other 
groups  involved  in  technology 
assessment. 

3.  HCFA  Physicians  Panel 

The  next  step  In  the  process  Involves 
presenting  the  background  paper  to  the 
HCFA  Physicians  Panel  for  review.  This 
Panel,  a  group  composed  of  staff 
physicians  and  other  health 
professionals  in  HCFA's  central  ofRce 
and  counterparts  from  PHS.  meets 
approximately  once  every  six  to  eight 
weeks.  These  sessions  are  designed  to 
permit  the  free  exchange  of  ideas  among 
knowledgeable  staff  within  the 
Department  and  are  not  open  to  the 
public.  The  HCFA  Physicians  Panel 
serves  in  a  purely  advisory  role  to 
BERC.  Although  BERC  utilizes  the 
Panel's  expertise  in  determining  whether 
to  develop  a  coverage  question  as  a 
national  policy.  BERC  retains 
responsibility  for  making  |udgments 
about  referring  items  to  PHS  for  further 
study  and  for  making  recommendations 
on  coverage  for  the  approval  of  the 
HCFA  Administrator. 

Upon  weighing  background 
Information  and  medical  literature,  the 
Panel  may  recommend  to  BERC  that  the 
service  should  be:  (1)  Referred  to  PtIS 
(spaclflcally  to  the  Office  of  Health 
Technology  Assessment  (OHTA)  in  the 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Aaaessment  (the  National  Canter). 
Office  of  the  Asaistant  Secretary  for 
Health)  on  either  an  "inquiry"  tMssis.  or 
for  a  full  assessment  as  to  safety  and 


effectiveness:  or  (2)  that  no  national 
coverage  decision  be  made  at  that  time. 

A  recommendation  to  refer  an  isaua  to 
OHTA  on  an  inquiry  basis  may  be  made 
if  the  Panel  is  uncertain  that  there  Is 
sufficient  avklance  available  to  warrant 
a  full  asaaanMnt  or  if  only  limited 
information  is  needed  in  the  context  of 
apeciflc  questions.  Upon  receipt  of  an 
inquiry.  OHTA  typically  gathers 
background  information  from  other  PHS 
and  governmental  agencies  and 
conducts  a  more  indepth  review  of  the 
medical  literature  than  the  BERC  staff  is 
able  to  do.  OHTA  contacts  FDA  for 
information  on  the  regulatory  status  of 
the  health  care  technology.  If 
appropriate,  and  the  National  Institutes 
of  Health  (NIH).  the  Centers  for  Disease 
Control  (CDC),  and  other  agencies  for 
information  on  Its  medical  and  scientific 
status. 

The  information  gathered  by  OHTA  is 
then  forwarded  to  BERC.  The  response 
generally  includes  a  brief  statement  of 
the  steps  taken  in  obtaining  the 
information  and  of  the  organizations 
consulted.  It  responds  to  all  questions 
raised  by  BERC  but  does  not  include  a 
recommendation  as  to  coverage  or 
noncoverage. 

The  following  parameters  are  among 
the  major  considerations  by  the  Panel  in 
recommending  that  an  issue  be  referred 
to  OHTA  on  an  assessment  basis: 

•  The  issue  is  of  such  importance, 
that  a  national  coverage  decision  will 
likely  be  required  upon  completion  of 
the  assessment; 

•  The  technology  involves  significant 
expenditures  for  Medicare,  that  is.  the 
technology  has  the  potential  for  rapid 
diffusion  in  a  large  patient  population  or 
the  technology  is  very  expensive  on  a 
per  case  basis: 

•  The  data  base  appears  adequate, 
that  is.  there  is  sufficient  scientific 
evidence  to  permit  conclusions 
regarding  safety  and  effectiveness  (The 
derinition  of  adequacy  will  vary 
according  to  the  nature  and  course  of 
the  disease  and  the  difficulty  or 
complexity  of  the  Intervention  in 
conducting  clinical  trials):  and 

•  FDA  has  accepted  the  technology  if 
it  consists  of  drugs,  blologica.  or  oMdical 
devices. 

The  Panel  may  recommend  that  a 
national  coverage  decision  not  be  made 
at  that  time.  In  that  case,  the  individual 
contractor  would  continue  to  make 
coverage  decisions  on  a  caae-by-case 
basis.  In  general,  this  recommendation 
is  made  if  tha  issue  Involves  a  new  or 
emerging  technology  or  practice  for 
which  It  appears  there  is  limited  clinical 
data  on  which  to  base  a  firm  coverage 
decision  or  when  claims  have  been 


received  from  few  contractor  areas. 
Coverage  decisions  in  these  situtatlons 
are  best  made  by  the  contractor's 
medical  staff,  taking  into  account  the 
unique  circumstances  of  the  individual 
case  as  well  as  local  standards  of  care. 

D.  PHS  Assessment  Process 

When  HCFA  initiates  an  assessment 
by  referring  an  Issue  to  OHTA  for  a 
coverage  recommendation.  OHTA 
announces  the  assessment  in  the 
Federal  Register,  allowing  a  90-day 
period  for  public  comment.  OHTA 
collects  Information  from  a  «vide  variety 
of  sources,  including  medical  Hterature. 
Federal  agencies,  clinical  medical 
specialty  groups,  and  manufacturers 
associations.  All  relevant  information  is 
analyzed  and  synthesized  in  order  to 
develop  conclusions  regarding  the  safety 
and  clinical  effectiveness  of  the  subject 
technology.  OHTA  then  prepares  an 
assessment  report  that  contains  the 
information  on  which  a  coverage 
recommendation  is  based.  That  report 
forms  the  basis  for  a  PHS  coverage 
recommendation  that  is  submitted  to 
HCFA  in  conjunction  with  the  report. 
Afier  HCFA  makes  its  coverage 
decision,  the  OHTA  report  is  made 
available  to  the  public. 

Note.— P>  IS  has  inforrned  HCFA  that  a 
revised  set  of  guidelines  for  this  process  is 
being  prepared,  and  this  material  will  after 
■pprapriate  internal  review,  be  made 
available  for  subsequent  public  comment. 

1.  Drugs  and  Biologicals 

Questions  regarding  coverage  of  drugs 
and  biologicals  are  rarely  referred  to 
PHS  since  we  have  determined  as  a 
matter  of  national  policy  that  drugs  or 
biologicals  approved  for  marketing  by 
FDA  are  safe  and  effective  when  used 
for  indications  specified  in  their 
labeling.  In  addition.  FDA-approved 
drugs  also  may  be  covered  when  used 
for  indications  other  than  those 
specified  on  their  labeling  as  long  as 
FDA  has  not  specified  such  use  as  non- 
approved.  Coverage  of  non-labeled  uses 
is  determined  by  our  contractors  taking 
into  consideration  the  generally 
accepted  medical  practice  in  the 
community.  Treatment  Investigational 
New  Drugs  (INDs)  are  approved  by  FDA 
but  are  still  considered  experimental 
and  not  covered  by  Medicare.  Drugs 
that  have  not  received  FDA  approval  for 
marketing  are  considered  experimental 
or  investigational  and  are  not  covered 
except  for  certain  cancer  drugs 
distributed  by  the  National  Cancer 
Institute  (NCI). 

Under  its  Cancer  Therapy  Evaluaton. 
the  Division  of  Cancer  Treatment  within 
NCI.  in  cooperation  with  FDA.  approves 


and  diatritMMefl  certain  drugs  for  use  in 
treating  terminally  ill  caacer  patients. 
One  gorup  of  these  dniga,  designated  as 
Group  C  drugs,  tmffke  other  drugs 
distributed  by  the  NCI,  are  not  limited  to 
use  in  clinical  trials  lor  tbe  psrpoae  of 
testing  their  efficacy,  fai  view  tk  NCI 
controls  on  their  distributioo  and  use. 
Group  C  drugs  are  covered  by  Medicare 
if  afl  other  applicable  coverage 
requirements  are  satisfied. 

In  accordance  with  section 
20Z{k](lKA]  of  the  Medicare  T 

CatastrojAic  Coverage  Act  of  1^88  (Pub. 
L  100-360.  enacted  July  1 1988^  the 
Secretary  must  conduct  a  study  and 
report  to  Coi^greas  by  January  1, 1990  oii 
the  possibility  of  coveiiqg  oertaia 
experimental  drpgs  and  biologicals  (for 
exan\ple,  thoae  used  in  the  treatment  of 
cancer  or  in  immunosuppressive 
dierapy)  as  oatpatfent  drags  under  Ae 
Medicare  program.  Consequently,  we 
are  interested  in  receiving  commeats  on 
our  position  concemii^  Treatment  IND». 

FDA  approval  for  the  marketmg  of  a 
medical  device  will  not  aeoesaarMy  lead 
to  a  favorable  coverage 
recommendation,  particularly  ilFDA 
requirements  have  been  met  by  means 
of  a  notice  issued  under  section  StSPn]  of 
the  Federal  Food,  Drag,  and  Cosmetic 
Act  prOCA)  (21  U.S.C.  9ee(kH.  raAer 
than  by  means  of  a  premarket  approval 
applicaton  (PMA)  made  under  aectkn 
515  of  the  FFDCA.  This  is  because  a 
section  510(k)  aotioe  generally  does  not 
involve  clinical  data  showing  safety  and 
effectiveness.  Only  liauted  safety  mad 
effectiveness  data  ace  generally  neqaired 
by  FDA  ior  ^uqteses  af  a  section  51Q(lc] 
notice.  FDA  fiaidiogs  «f  safety  and 
effectiveBBSS  fecus  4Ui  Ihe  labeled  «se  of 
a  devtoe  onlf ,  while  our  decistoBs  ouy 
focus  on  other  uses  of  a  device  ander 
average  conditions  af  use  (that  is,  other 
than  in  a  rlinirnl  setting). 

In  accardaaoe  widi  paragraphs 
(aM2)(Q  and  M(^(A)  of  sectioa  St3  of 
the  FFDCA  {21  US.C  MBc)  rc«aiding 
PMAs.  FDA  detennaes  the  sirfety  and 
effectiveness  of  a  devioe  by  "we^nhsag 
aiiy  probable  benefit  4e  health  frem  the 
use  of  the  device  against  any  pndiable 
riak  c^  illneas  or  ioinrsr  from  socfa  use," 
and  effect! weoess  "«•  the  basis  of  weU- 
coaAreUed  invesQgatians,  iacloding 
clinical  ioveatigations  where 
appropriate,*  *  'fron-Mdridh 
investigations  it  caa  fairiy  and 
responsibly  he  ooododad  by  qualified 
experts  that  the  device  widl  have  the 
effect  that  it  piiiparts  or  is  lepvMeatod 
to  have  under  this  cooditiotts  of  use 
psescribed,  reoocHnended,  or  suggested 
in  the  labeiii«  of  the  device." 


E.  Criteria  for  Making  National 
Coverage  Decisimm 

After  considering  OHTA's 
recommendation,  HCFA  decides 
whether  or  not  the  service  should  be 
covered.  During  the  decisionmaking 
process,  a  mnnbCT  of  issues  must  be 
considered,  in  interpreting  fhe 
"reasonable"  and  "necessary"* 
requirements  of  the  Medicare  statute.  In 
making  national  coverage  decisions, 
HCFA  interprets  the  term  "reasonable" 
and  "necessary"  contained  in  section 
1862(a)(1)(A)  of  the  Act  to  mean  that  a 
service  is  safe,  effective,  non- 
investigational,  and  appropriate.  Not  all 
of  (he  criteria  ate  aeoessadly  pertinent 
to  every  coverage  issue  aod  each 
criterion  is  not  necessarily  given  equal 
oonsideration  in  reaching  a  final 
decision.  Because  of 'die  complexity  and 
variety  of  issues  invdhred  in  making 
coverage  decisions,  we  do  not  think  it  is 
possiUe.  or  advisable,  to  try  to  set 
quantitative  standards  or  develop  a 
formtda  for  the  appiication  of  these 
criteria. 

lite  criteria  are  identified  below  by 
major  headings,  widi  a  brief  description 
of  eac3i  criterion  and  a  detailed, 
ahhoQgh  not  exltaustive,  list  of 
questions  that  we  try  to  answer  under 
each  criterion.  These  questions  iHustrate 
how  4ie  paitioolar  criterion  is  applied. 
Because  it  is  often  impossible  to  identify 
absolute  bendimaafai.  it  is  frequent 
useful  in  making  ftese  decisions  to 
compare  tfie  service  in  question  with 
other  available  (Hagnostic  or  therapeutic 
approadies. 

1.  Safety  and  E£Eectiveness 

A  servioe  may  be  determined  to  be 
safe  and  effective  if  it  is  generally 
accepted  in  die  medical  coamranity  as 
safe  and  effective.  Contrary  evidence, 
however,  nay  support  a  oonclasion  diat 
the  service  is  not  safe  and  effective  for 
some  or  all  oonditians. 

The  standards  fw  safety  and 
effectiveness  are  fess  stringent  wtien 
evaluating  hreakthrou^  medical  or 
surgical  procedures.  The  more  severe 
and  life  threatening  die  disease  process, 
the  more  acceptable  a  eriatively  less 
safe  technology  may  be  when  no  safer 
or  more  effective  technologies  are 
availafafe.  However,  such  coverage  may 
have  certain  limitations,  fm-  example, 
setting,  patient  selection  criteria,  or 
provision  to  tofer  revise  a  coverage 
policy  based  on  subsequent  data 
oofiection.  Medical  devices,  drugs,  and 
biologicals  that  have  been  accepted  for 
marketing  by  FDA  are  considered  safe 
and  effective  fer  Medicare  coverage 
purposes  when  used  for  the  conditions 
prescribed  in  the  labeling. 


What  is  the  likelihood  that  use  of  the 
service  will  cause  harm  to  beneficiaries? 
Can  it  be  applied  safely  to  a  larger 
proportion  of  the  population  than 
available  alternatives?  What  is  the 
severity  of  any  risks  associated  with  its 
use?  How  does  the  risk  associated  with 
this  service  compare  with  that  of  other 
services  designed  to  accomplish  the 
same  or  similar  puiposes?  How  does  the 
risk  associated  with  this  servioe 
compare  with  the  severity  oi  the  medical 
condition  it  is  designed  to  diagnose  or 
treat?  vniat  is  the  source  and  nature  of 
the  evidence  to  support  the  safety  of  this 
service?  How  confident  are  we  of  our 
conclusions?  What  is  the  likelihood  that 
the  service  wiU  produce  the  health 
ben^t  it  was  designed  to  aocoayliah? 
What  are  the  expected  outcoaies  on  the 
morbidity  aod  mortality  of  beaeficiaries 
to  whom  a  is  iumished?  What  are  the 
indications  for  its  use?  Is  it  equally 
effective  for  all  indications?  How  do 
these  outcomes  compare  with  those  of 
available  alternatives?  If  die  purpose  of 
the  service  is  diagnoshc,  is  it 
significantly  more  accueate  or  less 
invasive  than  avsuUable  ahernatiTes?  If 
its  poipoee  is  therapeutic  is  it 
sigaificanUy  more  reliable  or  less 
painful,  or  does  it  providt  faster  healing 
than  availaUe  alternatives?  How  does 
the  efiectiveness  of  "dns  servioe  compare 
with  the  severity  of  the  ittaess  or  iniury 
it  is  desi^ied  to  di^noee  or  oure?  What 
is  the  source  and  nalare  of  the  evidence 
to  siqiport  the  eSectivaaess  of  dtis 
service?  How  ooi^dent  aic  we  of  our 
conclasions?  if  we  ase  ooosidenig  a 
device,  has  it  beeo  appnoved  for 
marketing  by  FDA? 

If  so,  what  type  of  review  did  the 
device  receive  (PMA  w  section  510(k))? 
Are  there  any  limitations  or  restrictions 
on  the  ase  of  ^  device?  Should  the   ' 
device  be  used  only  fer  certain  medical 
indications? 

2.  Experimental  or  hivestigational 

A  service  that  is  furnished  for 
research  purposes  in  accordance  with 
predetermined  rules  is  considered 
experimental  or  investigational.  A  drug 
(except  for  certain  cancer  drugs), 
biological  product,  or  device  that  is 
subject  to  FDA  approval  and  has  not 
been  approved  for  marketing  by  FDA  is 
oonsidered  experimental  or 
investigational.  Except  for  certain 
break^roo^  medical  or  surgical 
procedures,  a  service  that  is  not  used 
widely  because  fhere  is  inadequate 
evidence  of  safety  and  effectiveness  is 
considered  experimental  or 
investigatienaL 

Has  the  service  been  generally 
accepted  by  the  medical  community. 
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■nd  ha*  it  ememd  from  th«  reteareh 
•tageT  Hat  the  drug  or  biological  bean 
uaed  Independently  or  In  connection 
with  a  medical  device  approved  for 
marketing  by  fllAT 

3.  Appropriateneaa 

A  service  ia  considered  appropriate  if 
It  la  furnished  in  a  setting  commensurate 
with  the  patient's  medical  needs  and 
condition,  and  furnished  by  qualified 
personnel. 

Will  the  service  raise  questions  of  a 
health  and  safety  nature  relating  to  the 
appropriate  setting?  Does  use  or 
provision  of  the  service  require  special 
qualifications  or  training? 

Among  the  many  relevant 
conaiderations.  safety  and  effectivenets 
are  the  key  factors  for  our  review.  Thus, 
if  a  health  care  technology  "failed" 
either  of  these  two  criteria,  we  would 
decide  not  to  cover  it.  On  the  other 
hand,  while  the  fact  that  it  "passed" 
both  of  these  tests  would  cleariy  have  a 
major  influence  on  our  thinking,  there 
are  other  considerations  that  affect 
whether  and  bow  broadly  a  technology 
might  be  covered. 

Virtually  no  technolofir  Is  absolutely 
without  risk  or  totally  eflectlve  in  all 
cases.  As  a  general  rule  in  making  these 
coverage  decisions,  the  greater  the  risk, 
the  pMlar  the  need  for  proven 
effacHwaims  We  have  noted  the  inter- 
relationship between  the  criteria  of 
safety  and  effectiveness  and  the  nature 
•ad  severity  of  the  medical  condition 
bdng  treated.  Thus,  for  example,  the 
more  severe  and  life-threatening  the 
condition,  the  more  likely  we  are  to 
cover  a  treatment  for  which  clinical 
effectiveness  has  not  been  proven  to  the 
usual  point  of  acceptability  to  us.  if 
thare  are  no  other  safe  and  effective 
treatments  available.  Similarly,  as  the 
level  of  demonstrated  effectiveness 
drops,  the  lower  is  the  threshold  of 
acceptable  risk. 

F.  Publication  of  Notional  Coveroffe 
Deciuiona 

HCFA  generally  requests  OIITA's 
review  of  any  new  Medicare  coverage 
inatruction  that  is  derived  from  the 
OlfTA  assessment  process  before  its 
publication.  HCFA  publishes  national 
coverage  decisions  in  the  Medicare 
Coverage  Issues  Manual  (HCFA  Pub.  6). 
In  soma  cases.  HCFA  may  also  publish  a 
coverage  decision  in  other  HCFA 
manuals  or  as  a  HCFA  Ruling  in  the 
Fadaral  Ragbtor.  HCFA  makes  national 
coverage  decisions  available  through  the 
Issuance  of  a  manual  Instruction  or  the 
publication  of  a  HCFA  Ruling  in  the 
Padaral  Reglstar.  We  would  also  rely  on 
tha  various  medical  specialty  societies 
and  organiiations  to  disseminate  further 


this  information  to  their  mmnben 
through  their  organiiations'  loumals  and 
publications. 

Additionally,  a  listing  of  all  manual 
instructions  (which  includes  national 
coverage  decisions)  will  be  published  in 
a  quarterly  Fadaral  Raglalar  notice  in 
accordance  with  section  4035(c)  of  tha 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L  100-203).  Section  4035(c) 
requires  us  to  publish  quarterly  notices 
that  list  all  manual  instructiona, 
interpretative  rules,  statements  of 
policy,  and  guidelines  of  general 
applicability  that  implement  the 
Medicare  and  Medicaid  programa. 

G.  Reevaluation  and  Racontideration  of 
National  Coverage  Decitiont 

In  addition  to  assessing  new  services, 
we  might  reevaluate  a  service  that  is 
already  excluded  or  covered  under  the 
Medicare  program.  This  might  occur,  for 
instance,  if  in  a  previous  assessment. 
PHS  suggests  a  reevaluation  of  a  service 
at  a  later  date.  The  publication  of  new 
clinical  studies  in  the  medical  literature 
may  prompt  reevaluation  of  a  service 
especially  if  the  findings  are  not 
consistent  with  the  existing  coverage 
pohcy.  The  decison  to  reevaluate  might 
alao  occur  if  a  service  is  considered 
obaolete.  Instances  such  as  these  come 
to  our  attention  in  a  variety  of  ways:  for 
example,  from  other  third  party  payors, 
through  ongoing  review  of  medical 
Mwature.  or  from  HCFA  central  and 
Ngional  ofTice  staff.  In  all  of  these 
instances,  the  same  coverage 
asaesament  process  is  followed  as  is 
described  above  for  evaluation  of  new 
services,  except  that  if  the  decision  is  to 
withdraw  coverage  of  a  service,  we 
would  publish  a  notice  for  comment  in 
the  FadanI  Ragistar  announcing  that 
intent. 

At  any  time  after  publication  of  a 
Medicare  coverage  instruction. 
interested  parties  may  request 
reconsideration  and  submit  evidence 
demonstrating  that  a  reassessment  of 
that  coverage  decision  is  warranted.  A 
reassessment  would  ordinarily  only  be 
done  if  there  is  acceptable  information 
or  evidence  available  that  was  not 
available  at  the  time  the  moat  recent 
assessment  was  performed.  In 
particular,  since  an  extensive  medical 
literature  search  was  performed  in 
preparation  for  the  initial  decision,  the 
documentation  for  reconsideration 
would  ordinarily  include  evidence 
published  later  than  that  available  at  the 
time  of  the  initial  coverage  decision.  As 
discussed  above,  certain  types  of 
evidence  carry  more  weight  than  othera 
in  making  an  assessment  of  safety  and 
effectiveness.  This  would  also  be  true  of 


evidence  submitted  for  recoaaideratie»; 
of  a  coverage  decision. 

m.  Ragulatkn  Proviakms  of  this 
Rule 


A.  Reason  for  Codifying  the  Coverage 
DeciMion$  Proceee 

Although  the  process  by  which  we 
make  Medicare  coverage  decisons  on 
health  care  technology  has  been  in  place 
for  many  yeare.  we  believe  there  are 
aegments  of  the  population  that  may  still 
benefit  from  a  complete  description  of 
the  coverage  decisiormtaking  process. 
We  also  believe  the  process  should  be 
more  open  and  that  the  review  of 
breakthrough  technologies  should  be 
streamlined.  It  is  for  these  reasons  that 
we  are  now  presenting  the  coverage 
decisions  process  as  a  public  document. 

B.  Definitions  of  Commonly  Used  Terms 

We  would  define  the  terms 
"effective",  "experimental",  "health  care 
technology",  "national  coverage 
decision",  and  "safe"  for  the  purposes  of 
coverage  of  health  care  technology 
under  the  Medicare  program  ((  400.202). 
These  deHnitions  would  not  apply  to  the 
activities  of  other  organizational 
components  of  the  Department. 

C.  Cost-effectiveness  as  an  Additional 
Criterion  for  Medicare  Coverage  of 
Medically  Reasonable  and  Necessary 
Services 

In  section  II.  E.  of  the  preamble,  we 
identified  the  criteria  we  currently  apply 
when  making  national  coverage 
decisions  (safety,  effectiveness, 
experimental  or  investigational 
considerations,  and  appropriateness). 
Also,  for  each  criterion  we  provided  a 
detailed,  although  not  exhaustive,  list  of 
questions  we  consider  in  reaching  a 
national  coverage  decision.  In  section  V. 
C.  of  the  preamble,  we  identified  and 
explained  the  criteria  that  Medicare 
contractore  currently  apply  when 
making  coverage  decisions  in  the 
absence  of  national  coverage  decisions 
by  HCFA.  In  addition  to  these  criteria. 
we  propose  that  HCFA  and  Medicare 
contractore  consider  the  cost- 
effectiveness  of  a  service  when  making 
coverage  decisions  ({  405.380). 
Traditionally.  HCFA  has  interpreted  the 
terms  "reasonable  and  necessary" 
contained  in  section  1862(a)(1)(A)  of  the 
Act  to  mean  that  a  service  is  safe, 
effective,  and  widely  accepted  in  the 
medical  conununity.  HCFA  is  including 
cost-effectiveness  as  a  proposed 
criterion  because  we  believe 
considerations  of  cost  are  relevant  in 
deciding  whether  to  expand  or  continue 
coverage  of  technologies,  particularly  in 
the  context  of  the  current  explosion  of 
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high-cost  medical  technologies.  We 
believe  the  requirement  of  section 
1862(a)(1)  that  a  covered  service  be 
"reasonable"  encompasses  the  authority 
to  consider  cost  as  a  factor  in  making 
Medicare  coverage  determinations. 

The  proper  role  for  cost-effectiveness 
considerations  is  an  important  matter. 
Cost-effectiveness  is  one  of  several 
potential  factora  to  be  weighed  in  a 
given  situation.  In  many  cases,  it  may 
have  no  bearing  at  all  on  our  conclusion. 
However,  if  a  service  were  to  be  viewed 
as  marginal  with  respect  to  safety  and 
effectiveness,  but  expensive  in 
comparison  with  available  covered 
alternatives,  we  think  that  cost- 
effectiveness  considerations  are 
appropriate.  In  this  instance,  however, 
outright  exclusion  from  coverage  might 
not  be  appropriate.  To  clarify  the  use  of 
cost-effectiveness  as  a  criterion  for 
coverage  as  compared  to  using  cost- 
effectiveness  as  a  criterion  for  a 
payment  decision,  we  offer  the  following 
example  of  one  possible  use  of  cost- 
effectiveness  as  a  criterion  for  a 
payment  decision.  Consider  the  case  of 
a  service  that  is  closely  comparable 
with  respect  to  the  risks  associated  with 
its  use  and  its  effectiveness  to  another 
already  covered  service,  but  the  new 
service  is  substantially  more  expensive 
than  the  one  that  is  already  covered.  In 
this  situation,  we  may  wish  to  cover  the 
new  service,  while  providing  the  results 
of  our  cost-effectiveness  evaluation  to 
the  payment  policy  staff  and/or 
Medicare  contractors  for  their  use  in 
establishing  payment  levels.  For 
example,  when  a  claim  is  Hied  for 
durable  medical  equipment  containing 
features  of  a  nature  that  are  not  required 
by  a  patient's  condition,  or  when  there 
exists  a  reasonably  feasible  and 
medically  appropriate  alternative 
pattern  of  care  that  is  less  costly  than 
that  furnished,  the  amount  payable  is 
based  on  the  reasonable  cost  of  the  least 
expensive  alternative  treatment  that 
appropriately  meets  the  patients'  needs. 

Formal  cost-effectiveness  analysis  is 
an  analytic  tool  that  seeks  to  compare 
the  incremental  cost  with  the  additional 
effectiveness  of  the  procedure  or 
technology.  Beneficial  effects  are 
usually  quantified  in  nonmonetary  terms 
(for  example,  increased  years  of  life  or 
reduced  infection  rates  per  patient), 
while  costs  or  savings  (both  medical  and 
nonmedical)  are  expressed  in  dollars. 
We  are  aware  that  cost-effectiveness 
analysis  is  a  complex  field  that  suffers 
from  data  limitations  and  the  inability  to 
quantify  some  costs.  Specifically,  for 
many  new  technologies,  accurate 
measures  of  patient  benefits  or 
economic  impacts  (for  example. 


incremental  hospital  costs)  are 
imprecise  because  the  device  or 
procedure  has  not  been  used  on  many 
patients.  Furthermore,  even  when  data 
are  available,  methodological  difficulties 
(for  example,  selecting  a  method  for 
projecting  future  costs)  and  inherent 
subjectivity  can  seriously  hamper 
analysis. 

We  may  not  consider  cost- 
effectiveness  in  every  coverage 
decision.  For  example,  if  there  is  a 
significant  breakthrough  or  lifesaving 
technology  for  which  there  is  no 
comparable  alternative,  we  could  not 
attempt  a  comparison  to  other  available 
technologies  since  none  exist  Another 
example  is  consideration  of  the 
provisions  of  section  1881  (t)(2)  of  the 
Act  (as  added  by  section  202(a)(2)(C)  of 
Pub.  L 100-360).  That  section  provides 
Medicare  Part  B  coverage  of  outpatient 
prescription  drugs,  biological  products, 
and  insulin  which  are  not  presently 
covered  as  part  of,  or  as  incident  to. 
other  covered  services.  Coverage  for  this 
new  benefit  is  effective  for  drugs  used  in 
immunosuppressive  therapy  and  drugs 
that  are  intravenously  administered  to 
an  individual  in  the  home  beginning 
January  1. 1990.  and  for  other  covered 
outpatient  prescription  drugs  beginning 
January  1. 1991.  Specifically,  section 
1834(c)(5)(C)  of  the  Act  (as  added  by 
section  202(b)(4)  of  Pub.  L 100-360), 
prohibits  the  exclusion  from  coverage  or 
denial  of  payment  of  a  covered 
outpatient  drug  or  class  of  outpatient 
drugs,  or  of  any  specific  use  of  such  a 
drug  for  a  specific  indication,  unless  the 
exclusion  is  based  on  a  finding  by  the 
Secretary  that  the  use  is  not  safe  and 
effective.  We  believe  the  Act  precludes 
the  application  of  the  cost-effectiveness 
criterion  to  covered  outpatient  drugs, 
and  we  do  not  plan  to  apply  the  cost- 
effectiveness  criterion  to  those  drugs, 
although  we  request  comment  on  the 
issue. 

We  believe  that  a  disciplined  effort  to 
assess  systematically  the  cost- 
effectiveness  of  technologies  under 
coverage  review  will  be  usefid.  We 
propose  to  use  a  flexible  definition  of 
cost-effectiveness  that  encompasses  a 
wide  range  of  impacts:  Cost- 
effectiveness  means  having  improved 
health  outcomes  for  Medicare  patients 
that  justify  additional  expenditures.  In 
this  regard,  we  would  consider  a 
technology  cost-effective  if.  based  on 
analysis,  it  demonstrated  one  of  the 
following  results: 

•  It  is  less  costly  and  at  least  as 
effective  as  an  alternative  covered 
technology. 

•  It  is  more  effective  and  more  costly 
than  a  covered  alternative,  but  improved 


health  outcomes  justify  additional 
expenditures. 

■  It  is  less  effective  and  less  costly 
than  an  existing  alternative,  but  is  a 
viable  alternative  for  some  patients. 

To  establish  the  cost-effectiveness  of 
any  intervention,  we  propose  to  follow  a 
standard  set  of  analytical  steps  that  are 
well  accepted  among  economists.  These 
steps  are: 

•  Identify  the  relevant  alternative 
technologies  to  which  the  current 
intervention  is  to  be  compared. 

•  Identify  all  the  relevant  outcomes 
from  the  alternative  technologies  and. 
when  possible,  quantify  them.  These 
may  include  clinical  outcomes  such  as 
reduced  morbidity  and  mortality,  or 
qualitative  outcomes  such  as  reduced 
pain,  enhanced  personal  well  being, 
vigor,  etc. 

•  Identify  all  the  relevant  costs 
expected  (both  Medicare  and  non- 
Medicare)  from  the  interventions, 
including  direct  medical  costs  or  savings 
and  indirect  costs  such  as  enhanced 
productivity  for  the  disabled, 
transportation,  etc.  These  will  generally 
be  valued  in  dollars  at  standard  levels 
relevant  to  the  Medicare  program  (for 
example.  Part  B  charge  payments  or  Part 
A  DRG  outlays). 

•  Consider  nonquantifiable  factors. 
Since  all  technology  impacts  cannot  be 
fit  into  a  conventional  cost-effectiveness 
formula,  the  range  of  nonquantifiable 
factora  (for  example,  ease  of  use.  and 
access  to  ambulatory  setting)  should  be 
described  and  considered  as  modifiers 
of  the  analysis. 

We  believe  the  regular  application  of 
these  principles  by  HCFA.  as  well  as  by 
those  proposing  new  technologies  for 
coverage,  would  vastly  improve  our 
knowledge  base  and  be  a  deterrent  to 
coverage  of  procedures  that  may  be 
cosdy,  but  have  little  or  no  impact  on 
improving  health  outcomes.  To  aid  in 
this  process.  HCFA's  Office  of  Research 
and  Demonstrations  is  planning  a  study 
to  develop  an  approach  for  collecting 
and  analyzing  primary  and  secondary 
data  for  cost-effectiveness 
considerations.  Based  on  this  study  and 
a  review  of  other  existing  studies  and 
models,  a  methodology  would  also  be 
developed  for  making  periodic  policy 
decisions  based  on  cost-effectiveness 
considerations.  We  specifically  invite 
the  public  to  comment  on  cost- 
effectiveness  methodologies  that  could 
be  appropriate  for  Medicare's  use. 

D.  Procedures  for  Medicare  Contractors 
in  Making  Coverage  Decisions 

We  would  establish  a  new  {  405.381 
and  outline  the  procedures  Medicare 
contractors  would  follow  in  making 
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covaragt  dacisiona.  Hm  ragulatlons 
would  tat  forth  contractor 
ratponalbiUtiaa.  Inchidlog  tba  ravlaw  of 
individual  daima  and  making  oorarafa 
daciaiona  in  tha  abaaaca  «(  national 
coveraga  daciaiona  by  HCFA. 

S.  HCFA  Procedum  for  Making 
NaUooal  Coverage  DecJtiont 

Wa  hava  Mt  forth  tha  kay  crttaria  and 
procaduraa  in  tha  covarafa  dadaioaa 
procaaa  (il  406.380  aad  406MZ)  by 
which,  under  aacilon  in2(aHl)(A)  of  tha 
Act.  wa  make  coverage  dedaiona  that 
are  national  In  their  acopa  and 
application.  Aa  stated  aarilar,  our 
puq^oaa  ia  lo  clarify  aad  inform  tha 
public  regarding  the  grounda  on  which 
we  conchide  that  a  natioaal  coverage 
decision  ia  warranted,  tba  souroaa  of 
information  we  use  In  making  thaaa 
decisions,  and  tha  public's  opportunity 
lo  participate  in  the  procaaa  and  ba 
informed  of  ila  results. 

'  Coftitf  Covnxige  rno&tt 

Wa  are  propoaing  a  procaaa  for 
carriara  to  uae  in  developing  uHHiation 
ravlaw  policy.  This  procaaa  would 
include  notifying  tha  appropriate  grovps 
of  a  propoaed  policy  and  the  need  tor 
and  tMsis  of  establishing  it  and 
soliciting  comments  froa  thaai  prior  lo 
its  implementation. 

C  Conforming  Changm 

Wa  also  would  amend  the  Utle  and 
authority  citation  to  Part  406.  Sabparl  D 
to  conform  to  tha  new  sactlona  bailag 
added. 


IV. 


WUk 


Following  la  a  broad  a¥ai»law  of  I 
misaion  of  other  agendaa  and  a 
description  of  our  relationataip  witli 
them  aa  It  appiiea  to  die  i 
decisionmaking: 


A  Food  and  Drug  AdminioUotion 

PDA  protada  dia  pubHc  kaahh  of  die 
nation  aa  it  osay  be  Impaired  by  (poda. 
dnifs.  b*o>ag>cal  prodMlB.  ooaaMlica. 
medical  da^icaa.  radioloaical  prodacta. 
poiaona.  paatlcMaa.  aad  Mod  additivaa. 
FDA'a  ragalatory  fuaotiana  are  to  aaaare 
that:  Pooda  mn  sale.  pare,  and 
whalasoaaa;  dniga.  aMdical  davicea,  and 
biological  producta  are  aaia  and 
effeetiva:  caaaaaHcs  are  haiailaaa:  aU  of 
111  I  ■kill!  ■shiiaMllj  Mii 
informativaly  pariraaad:  aad  that 
expoeure  to  potanHalhr  ia|arioaa 
radiation  la  oriaiariaad  Tba 
partidpatioa  of  FDA  ia  critical  lo  dta 
Medicare  coverage  process  since,  aa 
dlacuaaed  earlier.  FDA  approval  of 
druga.  davicea.  aadaqalpaant 
precede  Madloara  oavarapa  la  i 
cases.  FDA  staff  ragalariy  altaod  HCFA 


Physidana  Panel  meetings  in  an 
advisory  capadty.  Ukewiae.  we  monitor 
FDA  advlaory  panel  meetings  and 
attend  thoae  that  relate  to  potential 
Medicare  coverage  iasuas. 

B.  Protpective  Payment  Aaaeument 
Coauniaeion  (ProPAC) 


Prt^AC  was  eatablished  by  i 
when  legislatioa  authorizing 
implementation  of  the  Medicare 
prospective  payment  system  was 
enacted.  ProPAC  was  established  as  a 
permanent  iadependenl  commission 
with  raepooaibilities  related  to 
monitoring  and  making 
racoaimenda lions  relative  to 
improvements  In  the  prospective 
payment  system. 

ProPAC  has  two  primary 
reapooaiUlitiaa  The  firat  ia  to 
racoamand  annually  to  the  Secretary  of 
HHS  tha  appropriate  percentage  change 
In  Medicare  paymanta  for  inpatient 
hoapltai  care.  Tlie  second  is  to  consult 
with  and  recommend  to  the  Secretary 
neoaaaary  changaa  in  claaaificatioo  and 
weighting  of  diagnoaia-ralaled  groupa 
(DftCa)  baaed  on  scientific  evidence 
available  on  the  impact  of  new 
technologies.  All  national  coverage 
dedaions  that  potentially  affect 
proapectiva  payment  rulaa  or  rataa  are 
routinely  referred  to  ProPAC  for  its 
review  and  commeoi  prior  to  publiahing 
tha  dedaions  as  notices  in  tha  Fadaial 
Raglalar  aad  later  aa  Inatructlooa  in  tba 
Medicare  Coverage  laauaa  Manual 
(HCFA  Pub.  6)  or  other  HCFA  manuals, 
or  as  HCFA  Rulings  in  dia  Fadaral 


C  National  Imttatm  ofHeaJth 

NIH  sanras  as  the  prindpal 
biomedical  reaaarch  agency  of  the 
Federal  Government.  Through  the 
support  and  promotion  of  biomedical 
reaaarch.  NIH  aeeka  to  Improve  tha 
health  of  the  American  people  by: 
Increasing  the  underatanding  of  the 
proceaaaa  umiai  lying  human  health. 
diaabHify.  and  dlaaaar.  advandag 
knowleqia  ooaoemiiig  the  health  effeds 
of  interactiana  between  man  and  the 
environment  developing  methoda  of 
preventing,  detecting,  diayioaing.  end 
treating  diaeaae:  and  diaaeminating 
reaeaiiii  reauns  for  critical  review  and, 
dtlraately.  medical  application.  In  the 
purault  of  this  mission.  NIH  supports 
biomedical  and  behavioral  reaearch  In 
this  coontry  and  abroad,  conducta 
research  in  tta  own  laboratoriea.  trains 
promising  young  reaearchers.  and 
promotaa  the  auqnisltion  and 
diatribotion  of  medical  knowledge. 

With  its  budget  for  development  of 
now  tachaologiee  and  traataiaat.  NW  Is 
a  aw|ar  aupportar  of  cbaioal  triaia.  a  kay 


component  of  the  technology 
assessment  process.  NIH  also  sponsors 
and  coordinates  consensus  development 
conferences  through  its  Office  of 
Medical  Applications  of  Research 
(OMAR).  Theae  conferences  are 
routinely  attended  by  HCFA  staff 
because  they  deal  with  technologies 
that,  for  the  moat  part  have  passed  the 
investigational  stage  and  have  diffused 
into  practice.  OMAR  directs  questions 
on  technologies  being  investigated  for 
Medicare  coverage  to  the 
knowledgeable  institute  where  the  latest 
available  information  on  that  issue  can 
be  syntheseized  quickly.  OMAR  staff 
regularly  attend  our  Ptiysidans  Panel 
meetinga  and  inform  Panel  members  of 
cunant  and  fotore  consensus 
conferences  on  various  topics  that  might 
be  of  Interest  to  the  Medicare 
population.  HCFA  and  OHTA  staff  often 
exchange  information  with  NIH  staff  on 
current  medical  developments.  Further, 
OHTA  often  uses  NIH  resources  as  a 
source  of  expert  opinion  on  various 
services  under  study. 


A.  General 

As  explained  above,  the  Medicare 
program  covers  many  medical  and 
heahh  care  aervlces.  suppUes.  and 
prooadarea  ia  uae  today,  subject  to 
estabHshed  coverage  criteria — the 
exduaions  and  limitations  in  the  statute, 
regulations,  and  administrative 
inatrudions  deacribed  in  aection  I  of  this 
preamble.  The  datans  review  proceas  for 
the  Medicare  program  ia  designed  lo 
identify  services  that  may  not  be 
covered.  Reaolving  these  iaauea  ia 
uaually  a  matter  of  dedding  whether  the 
service,  either  in  or  by  itaetf  or  under  the 
spedfic  dreamstanoes  of  a  particular 
use,  statitfas  the  establishad  coverage 
criteria. 

B.  Contractor  Functions 

The  separation  of  the  Medicare 
piugiaai  into  an  Institational  component 
(Part  A)  and  a  noninatitutional 
component  (Part  B)  waa  patterned  after 
a  program  alignment  uaed  by  Blue 
Croee/Bhie  Shield  Aaaeciationa  in 
paying  for  aervices  to  their  aabacribers. 
In  order  to  aaaare  that  the  Federal 
health  inaoranoe  pragram  wobm  benefit 
nom  the  longatanding  experience  of 
health  Insurance  carriers  in  the  private 
sector,  the  Secretary  decided  that  most 
daima-proceaaing  sum!  adminislrative 
functiona  for  bo#i  Past  A  and  Part  B  of 
Medicare  should  be  handad  by  pnblie 
or  private  insaranoe  otgantsations 
(commercial  iaaarars  or  Bloa  Croaa/Blaa 


Shield  Associations)  acting  as  fiscal 
agents  or  contractors  for  the  Medicare 
program. 

The  contractors  responsible  for  the 
administration  of  hospital  insurance  or 
Part  A  benefits  are  termed  Hscal 
intermediaries.  The  major  role  of  the 
intermediaries  is  to  review  and  pay 
claims  submitted  by  providers  (such  as 
hospitals,  SNFs.  and  HHAs)  for  covered 
services  furnished  to  beneficiaries.  The 
intermediary  makes  payments  for 
inpatient  services  under  the  prospective 
payment  system  and  makes  payments 
for  outpatient  services  by  reviewing 
submitted  cost  reports  and  making 
reasonable  cost  determinations 
following  polides  set  by  HCFA. 

Under  Part  B.  the  contractors  are 
called  carriers.  Since  Part  B  services  are 
reimbursed  primarily  on  a  reasonable 
charge  (as  opposed  to  reasonable  cost  or 
the  prospective  payment  system)  basis, 
one  of  the  major  functions  of  carriers  is 
to  determine  the  reasonable  charges  in 
their  respective  areas  for  each  medical 
care  service  paid  for  under  the  program. 
Carriers  also  are  responsible  for 
reviewing  and  paying  claims  to  or  on 
behalf  of  beneficiaries  for  the  services 
provided. 

The  functions  performed  by  Medicare 
fiscal  intermediaries  and  carriers 
include  utilization  review,  beneficiary 
hearing  and  appeals,  professional 
relations,  and  statistical  activities,  in 
addition  to  claims  review  and 
processing.  Currently,  there  are  48 
carriers.  57  intermediaries,  and  some 
HMOs  and  CMPs  under  contract  with 
HCFA  that  perform  reviews  and  process 
claims  for  their  Medicare  members.  In 
addition  to  these  contractors,  we  also 
contract  with  PROs. 

Before  describing  the  functions  of 
PROs.  it  is  necessary  to  provide  a  brief 
history  of  utilization  review  under 
Medicare.  In  designing  the  Medicare 
program.  Congress  was  concerned  about 
controlling  the  costs  of  the  program  and 
ensuring  that  Medicare  beneficiares 
received  only  those  services  that  were 
medically  necessary.  However, 
Congress  also  wanted  to  assure  that 
judgements  regarding  the  medical 
necessity  of  specific  services  would  be 
based  on  the  specific  knowledge,  skills, 
and  experience  that  only  physicians  and 
related  health  practitioners  could 
provide.  Therefore,  Congress  initially 
required  that  hospitals  and  SNFs  have 
utilization  review  committees,  staffed  by 
physicians,  to  review  the  admissions, 
duration  of  stay  and  professional 
services  furnished  to  Medicare 
beneficiaries  according  to  the  criteria  of 
medical  necessity  and  most  efficient  use 
of  available  health  facilities  and 
services.  In  1972,  Congress  amended  the 


Medicare  law  to  improve  the  medical 
review  function  by  establishing  a 
utilization  review  program  that  relied 
upon  organizations  (Professional 
Standards  Review  Organizations 
(PSROs))  outside  of  the  individual 
facilities  serving  Medicare  beneHciaries. 

In  order  to  improve  further  the 
conduct  of  medical  review  of  Medicare 
claims.  Congress  enacted  the  Peer 
Review  Improvement  Act  in  1982  and 
required  the  Secretary  to  contract  with 
PROs.  which  are  private  entities 
composed  of  licensed  physicians  in  a 
geographical  area  who  are  engaged  in 
the  practice  of  medicine  and  surgery  and 
who  represent  the  practicing  physicians 
in  that  area.  Currently  there  are  54 
PROs.  Subject  to  the  terms  of  its 
contract,  a  PRO  is  responsible  for  the 
review  of  specified  professional 
activities  in  its  area  for  which  payment 
may  be  made  Jby  Medicare,  for  the 
purpose  of  determining  whether  (1)  The 
services  are  or  were  reasonable  and 
medically  necessary;  (2)  the  quality  of 
the  services  meets  or  met  professionally 
recognized  standards  of  health  care;  and 
(3)  services  that  are  proposed  to  be 
furnished  or  were  furnished  on  an 
inpatient  basis,  could  be  provided 
effectively  on  an  outpatient  basis. 

C.  Criteria  and  Procedures  for 
Contractor  Coverage  Decisions 

Contractors  make  Medicare  coverage 
decisions  within  parameters  set  by 
statutoi^  authority,  regulations,  and 
program  instructions  prepared  by  HCFA 
to  implement  regulations  and  statutory 
authority. 

If  we  have  issued  a  national  coverage 
decision,  contractors  are  bound  by  that 
decision.  If  no  national  coverage 
decision  has  been  issued,  a  contractor 
must  decide  whether  the  service  in 
question  appears  to  be  reasonable  and 
necessary  and  therefore  covered  by 
Medicare. 

As  stated  previously  most  of  the 
individual  claims  processed  by 
Medicare  contractors  do  not  raise 
serious  questions  about  coverage.  When 
questions  of  coverage  do  arise,  they 
relate  primarily  to  whether  the  ser\'ice 
was  medically  necessary  for  the 
individual  and  was  furnished  in  an 
appropriate  manner  and  setting,  rather 
than  to  broader  coverage  issues.  Even 
when  a  claim  for  a  new,  or  otherwise 
questionable,  service  is  received,  the 
contractor  is  authorized  to  make 
reasonable  and  necessary  decisions 
with  respect  to  the  service,  in  the 
absence  of  applicable  national  policy. 
These  decisions  are  usually  made  in 
consultation  with  the  contractor's  own 
medical  staff  and  local  medical 
specialty  groups.  It  should  be  noted  that 


since  each  contractor  makes  decisions 
only  for  Medicare  claims  that  are 
submitted  to  it,  coverage  of  a  particular 
service  may  vary  among  contractors.  In 
fact,  coverage  decisions  made  by  the 
same  contractor  may  appear  to  vary 
from  claim  to  claim  reflecting  relevant 
differences  in  the  circumstances  in 
which  the  service  is  furnished  or  the 
need  of  the  particular  patient  for  that 
service.  This  variation  is  consistent  with 
the  legislative  intent  that  the 
administration  of  the  Medicare  program 
take  into  account  both  differences  in 
local  medical  practice  and  the  types  of 
treatment  feasible  individual  patient 
situations. 

Over  time,  written  guidelines  have 
been  issued  to  Medicare  contractors  to 
assist  them  in  making  initial  dedsions 
as  to  whether,  in  individual  cases, 
services  are  reasonable  and  necessary 
and  therefore  covered  under  Medicare. 
In  addition  to  considering  the  criteria 
that  must  be  considered  when  making 
any  coverage  decision  (that  is,  the 
service  must  be  safe  and  effective,  not 
experimental,  and  appropriate). 
Medicare  contractors  must  determine 
whether  the  service  under  consideration 


•  Medically  necessary  in  the 
particular  case  and  the  duration  and 
frequency  of  the  use  or  application  of 
the  service  are  medically  appropriate: 

•  Furnished  in  accordance  with 
accepted  standards  of  medical  practice; 
and 

•  Furnished  in  a  setting  appropriate  to 
the  patient's  medical  needs  and 
condition  (such  as  inpatient  care  at  a 
hospital  or  SNF,  outpatient  care  at  a 
hospital  or  physician's  office,  or  home 
care). 

D.  Appeals  Procedures 

Sections  1155. 1869. 1876. 1878  and 
1879  of  the  Act  authorize  administrative 
and  judidal  review  for  beneficiaries  and 
providers  (in  certain  cases)  to  challenge 
certain  adverse  coverage  decisions. 
Since  certain  parts  of  these  sections  are 
now  under  review,  a  detailed 
description  of  their  application  is  not 
being  presented.  Refer  to  the  specific 
sections  of  the  Act  for  information  or 
appeals  procedures. 

VI.  Analysis  of  and  Responses  to  Public 
Comments  for  April  29. 1967  Notice 

>  In  response  to  the  April  29, 1987  notice 
that  we  published  in  the  Federal 
Register,  we  received  62  timely  items  of 
correspondence.  Of  these,  30  were 
identical  letters  from  health 
professionals  and  administrators  in 
facilities  providing  rehabilitation 
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•ervice*.  tw  odMn  wart  from 
rehabilitaHon  profeMkMalt.  10  wn 
from  prolBMJonal  sModatkiiu  or 
councils.  »ix  w\t»n  from  Modicart 
providers  (including  thrtc  from  the  same 
provider),  thfee  were  from  taw  rirms. 
three  were  froai  medkai  equipment 
suppliers,  aiwl  ooe  each  was  from  a 
medical  conaullant.  a  management  Tinn. 
a  State  Governor,  a  State  o^ice  for  the 
haadkapped.  a  Medicaid  State  agency, 
and  a  private  individuai 

HCFA  also  recetved  two  letters  from 
the  Administrative  Conference  of  the 
United  Slates,  one  of  which  enclosed  an 
informational  outline  of  a  study  of  the 
Medicare  coverage  decision  process  that 
the  Administrative  Conference  has 
commissioned. 

Several  of  the  comments  referred  to 
the  coverage  of  or  payment  for  specific 
services.  Because  the  ineot  of  the  notice 
•vas  to  describe  the  genersl  coverafa 
dccisiunmaking  process  and  to  solicit 
comments  on  that  process,  we  have  not 
responded  to  those  comments  on  the 
covaraft  or  payment  of  specific  services 
in  this  propoaad  rule. 

A.  IncotmiBtent  MetHcan  Contractor 

DeCMHMl* 

Comment:  Forty  of  the  02  commenters 
(Including  the  30  identical  pieces  of 
correspondence)  suggested  that 
Medicare  contractors  should  not  have 
the  discretion  they  currently  have  in 
making  coverage  decisions.  They  argued 
that  inconsistencies  between  the 
differenct  contrsctors  lead  to 
inequitable  tiaatment  of  beneficiaries. 

Pieapontm:  We  sre  aware  that 
coverage  of  a  particular  service  may 
vary  among  contractors.  This  variation 
is  to  be  expected,  we  believe,  in  view  of 
Congressional  intent  that  the  Medicare 
program  be  administered  to  some  extent 
by  numerous  contractors  who  could 
make  decaalralized  datarminatioos  and 
take  into  account  differences  in  local 
ll  practice.  We  also  note  that 
with  respect  to  some  services 
may  appear  lo  vary  bacaaaa  what  is 
medicaUy  aooaaaary  lor  ooe  patient  may 
not  be  medically  necessary  for  another. 
Further,  we  cannot  develop  guidelines 
that  are  sufficiently  detailed  to 
encompass  all  possible  coverage 
decisions.  However,  in  view  of  the 
number  and  consistency  of  the 
comments  on  this  issue,  we  believe  that 
we  must  toka  certain  steps  to  improve 
consistency  in  cootractor  coverage 
decisions.  First  aad  fciaaMat.  we  expect 
Ike  publicetton  of  thia  propoaad  rule  and 
■Asaquent  final  rule  le  rsRluce 
signiflcanlly  tke  inconaMancy  in 
contractor  coverage  dedaions.  slnoa.  as 
described  ia  greater  detail  in  our 
responses  la  other  coaiments  below,  we 


are  proposing  to  define  the  terms  "safe** 
and  "effective"  (|  400J02)  when  used  hi 
the  context  of  making  a  national 
coverage  declaon  on  any  health  care 
technology,  and  to  specify  the  criteria 
and  procedures  to  be  applied  by 
contractors  in  making  coverage  decision 
(li  405.380  and  405.301).  We  also 
propose  to  convene  annuaRy  the 
medical  directors  and  other  officers  of 
all  our  carriers,  intermediaries,  and 
PROs.  as  well  as  representatives  of  our 
regional  offices,  to  review  all  aspects  of 
the  coverage  process  including  recently 
issued  national  coverage  decisions. 
Finally,  we  are  propoaing  a  process  for 
contractors  to  follow  in  developing 
utilizaiton  review  policy.  This  should 
facilitate  greater  consistency  in  the 
standards  and  criteria  used  by  all 
carriers  and  the  program  which  they 
follow. 

B.  Define  "Reasonable".  "Neceuary". 
and  "Experimentat" 

Comment:  Several  commenters 
recommended  that  we  define  the  terms 
"reasonable."  "necessary." 
"experimental."  and  other  commonly 
used  terms. 

Response:  We  partially  agree  with  the 
commenters  and  we  have  included 
•averal  definitions  in  these  proposed 
r^alation  (|  400202)  as  these  terms 
relate  to  health  care  technology. 
Although  we  do  not  define  specifically 
the  terms  "reaaooable"  and 
"necessary."  we  do  specify  the  criteria 
that  a  health  care  technology  would 
have  to  meet  la  order  to  be  oonaidered 
reasonable  and  necessary,  as  well  as 
how  the  criteris  would  be  spplied  in  the 
coverage  decisionmaking  process.  We 
believe  that  the  uniform  application  of 
these  definitions  aiul  criteria  by  oar 
contractors  would  reduce 
inconsistencies  in  their  coverage 
decisions.  We  also  believe  it  is 
important  to  define  in  regulations  the 
terms  "safe"  and  "effective."  since  our 
definitions  differ  slightly  from  those  of 
FDA.  That  difference  has  not  been 
clearly  stated  in  the  past,  giving  the 
public  the  Impression  that  an  FDA 
finding  that  a  device  is  safe  and 
effective  should  be  a  sufficient  basis  for 
Medicare  coverage.  As  discussed  in  this 
preamble,  safety  and  effectiveness  are 
not  the  only  criteria  applied  when 
deciding  whether  a  given  technology  can 
be  considered  reasonable  and 
neceaaary.  Further.  FDA  findings  of 
safety  and  effectiveness  ibcus  on  the 
labeled  uae  of  a  device  only,  while  oer 
decisions  may  focus  on  other  uses  of  a 
device  under  averege  conditions  of  i 


C.  Issue  Contractor  Criteria  for  MtAing 
Decisions 

Comment  Several  commenters 
recoaunended  that  we  issue  contractor 
criteria  for  making  coverage  decisions. 

Response:  In  view  of  the  comments 
that  incoosistencies  in  coverage 
decisions  annong  Medicare  contractors 
are  related  in  part  to  a  lack  of  clear 
criteria,  we  propoae  to  define  the 
criteria  and  their  application  in 
regulations  (||  406.300  and  405.381). 

D.  Coverage  Criteria 

Comment:  One  commenter.  in 
recommending  that  our  coverage  criteria 
be  explicit  also  suggested  that  we 
specify  that  neither  experimental  status 
nor  cost  is  a  criterion  on  which  coverage 
decisions  are  made.  It  was  argued  that 
we  cannot  use  criteria  for  coverage  that 
extend  beyond  what  the  medical  experts 
think  are  reasonable  and  necessary  for 
an  individual's  medical  needs,  and  that 
the  statute  does  not  authorixe  us  to  deny 
coverage  of  a  service  on  the  basis  that  it 
is  experimental  or  not  cost-effective. 

Response:  We  believe  that 
experimental  services  cannot  be 
considered  reasonable  and  necessary 
since,  by  definition,  their  safety  and 
effectiveness  are  not  established.  As 
discussed  in  this  preamble,  the 
reasonable  and  necessary  language  of 
the  law  permits  the  inclusion  of  costs  as 
a  criterion  in  making  Medicare  coverage 
decisions.  We  invite  comments  on  the 
issue  of  cost-effectiveness. 

E.  Absence  of  Public  Input  and 
Comment  in  the  Coverage  Process 

Comment:  Several  commenters 
suggested  that  the  public  be  given  the 
opportunity  to  provide  input  at  every 
step  of  the  coverage  process,  while 
others  focused  their  requests  for  public 
input  on  selected  steps  only. 

Response:  While  we  are  in  basic 
agreement  with  the  value  of  public 
input  we  are  concerned  that  public 
input  at  every  step  of  the  process 
through  notice  and  comment  in  the 
Federal  Ragisler  would  delay 
significantly  a  process  that  many  of  the 
same  commenters  argue  is  already  too 
lengthy.  We  are  inteiested  in  receiving 
public  comment  on  this  issue  and 
specific  suggestions  on  how  to  balance 
these  two  conflicting  obiectives.  Our 
responses  to  suggesttons  for  public  input 
at  specific  pomts  in  the  process  follow. 

Comment-  It  was  suggested  that  the 
public  should  have  the  opportunity  to 
petition  us  to  consider  a  service  for  a 
coverage  decision  and  that  we  routinely 
publish  the  agendas  of  HCFA  Ptiysidans 
Panel  meetings. 
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Response:  Under  our  current  process, 
requests  from  the  general  public  are 
haiuUed  in  the  same  manner  as  any 
other  request  for  a  coverage  decision 
and.  if  they  meet  our  criteria  for  a 
national  coverage  decision,  may  be 
placed  on  the  agenda  of  the  HCFA 
Physicians  Panel  for  its  consideration. 
We  agree  that  routine  publication  of  the 
Panel  agenda  would  be  desirable.  While 
the  fact  that  we  frequently  add  agenda 
items  3  to  4  weeks  before  the  meeting 
precludes  providing  timely  notification 
to  the  public  throu^  the  Federal 
Register,  we  plan  to  identify  other  more 
appropriate  and  timely  vehicles  for 
announcing  upcoming  HCFA  Physicians 
Panel  meeting  agenda  to  the  pubhc. 

Comment:  Commenters  expressed 
concern  that  there  is  no  assurance  that 
knowledgeable  professionals  are 
involved  in  the  process  and  suggested 
that  a  health  professional  familiar  with 
the  particular  area  of  health  care  be  a 
member  of  the  Panel.  Other  commenters 
suggested  that  HCFA  Physicians  Panel 
meetings  be  open  to  public  participation. 

Response:  As  described  earlier,  the 
HCFA  Physicians  I*anel  has  regular 
representation  from  the  medical  and 
scientific  experts  at  FDA  and  NIH  to 
contribute  specialized  knowledge  on  all 
agenda  items.  In  response  to  the 
comments  that  the  Panel  meetings  be 
open  to  the  public  we  believe  that  the 
current  HCFA  Physicians  Panel  process 
should  be  modified.  We  do  believe  the 
functioning  of  the  Panel  could  be 
improved  by  allowing  some  pubbc  input 
We  propose  to  petmit  the  presentation, 
by  interested  parties,  of  information 
related  to  agenda  items  prior  to 
deliberatioos  by  the  Panel  We  believe 
this  process  would  assure  that  the  Panel 
hear  from,  and  have  the  ability  to  submit 
questions  to,  a  health  professional 
familiar  with  the  particular  area  of 
consideration,  while  continuing  to  allow 
it  the  necessary  benefits  of  a  closed 
decisionmaking  opportunity. 

Comment  It  was  suggested  we  sohcit 
public  comments  on  OHTA  assessments 
and  coverage  recommendations  before 
we  make  a  final  coverage  decision. 

Response:  We  are  opposed  to  this 
suggestion  because  we  believe  it  would 
lead  to  considerable  delay  in  a  final 
decision  on  Medicare  coverage  with  no 
real  benefit  The  public  is  given 
considerable  notice  and  opportimity  to 
provde  input  to  OHTA  during  OHTA's 
assessment  process.  OHTA's 
recommendatioiu  to  HCFA,  based  on 
that  information,  are  only  a  portion  of 
the  material  that  is  considered  by  HCFA 
in  arriving  at  its  final  decisions  on 
coverage  of  a  specific  service.  It  is  at  the 
time  of  a  HCFA  decision,  not  OHTA 
recommendation,  that  pubUc  conunent 


would  have  the  greatest  value  for  both 
the  commenters  and  HCFA.  As 
discussed  below,  HCFA  does  solicit 
public  comment  on  its  Medicare 
coverage  decisions  through  the  Federal 
Register  when  the  benefit  of  pubUc  input 
is  sufficient  to  outwei^  the  substantial 
delay  of  making  a  final  decision. 

Comment  It  was  also  suggested  that 
we  make  available  through  public  notice 
and  comment  all  coverage  decisions  on 
health  care  technology  before  issuing 
them  in  HCFA  manuals. 

Response:  We  are  opposed  to  this 
procedure  affecting  all  coverage 
decisions,  primarily  because  it  would 
routinely  result  in  substantial  delay  in 
the  issuance  of  final  coverage  decisions. 
As  noted,  we  do  seek  public  comment 
before  finalizing  a  Medicare  coverage 
decision  when  we  believe  that  the  value 
gained  from  the  public  conunent  process 
outweighs  the  delay  in  making  a  final 
decision.  We  also  have  requested 
conunent  on  our  decisions  when 
controversy  in  the  scientific  community 
is  intense  and  the  impact  of  the  decision 
(HI  the  public  and  medical  community  is 
profound  (for  example,  coverage  of 
heart  traiuplants).  Otherwise,  we  count 
on  gaining  the  public's  views  on 
coverage  issues  through  the  opportunity 
provided  in  the  OHTA  assessment 
process,  as  well  as  through  public 
participation  prior  to  the  HCFA 
Physician  Panel  deliberations.  We 
believe  this  approach  would  provide  a 
mechanism  for  informing  the  public  of 
national  coverage  decisions  on  health 
care  technology  without  involving  the 
extensive  delay  associated  with  formal 
notice  and  comment  rulemaking. 

Comment  TWo  commenters  suggested 
that  we  publish  coverage  decisions  on 
health  care  technology  in  medical 
journals  and  other  publications  of  the 
health  care  industry  since  otir  manual 
instructions  are  not  readily  available  to 
beneficiaries,  practitioners,  and 
providers. 

Response:  We  agree  that  our 
decisions  should  be  more  readily 
available.  Therefore,  in  addition  to  the 
publication  of  quarterty  notices  in  the 
Federal  Register  listing  coverage 
decisions  (5  405.302(g)).  we  propose  to 
make  national  coverage  decisions 
available  to  the  public  as  soon  as  they 
are  issued  through  the  Federal  Registw. 

The  various  medical  specialty 
societies  and  organizations  can 
disseminate  this  information  to  their 
members  through  the  various  journals 
and  publications  of  their  organizations. 
Also,  we  are  prepared  to  work  closely 
with  national  organizations  representing 
beneficiaries  and  physicians  to  apprise 
these  organizations  of  our  coverage 
decisions  and  to  work  with  them  to 


develop  effective  means  to  inform  their 
constituencies  about  national  coverage 
decisions  and  Medicare  coverage  policy 
in  general. 

P.  Composition  of  HCFA  Physicians 
Panel 

Comment  One  commenter  suggested 
that  a  representative  of  FDA  be  a 
member  of  the  Physicians  Panel. 
Another  commenter  suggested  that  a 
representative  from  the  prepaid  health 
care  industry  be  added. 

Response:  At  the  present  time,  FDA 
and  NIH  staff  routinely  attend  HCFA 
Physicans  Panel  meetings  and  actively 
participate  in  discussions.  We  do  not 
believe  that  a  representative  fiom  the 
prepaid  health  care  industry  needs  to  be 
added  to  the  Panel  since  we  do  not 
specifically  include  representatives  of 
provider  groups.  The  Hiysicians  Panel  is 
composed  of  staff  physicians  and  other 
health  professionals  in  HCFA's  central 
office  and  counterparts  from  PHS  who 
have  had  experience  with  a  variety  of 
health  care  delivery  systems. 

G.  Time  Frame  for  Process 

Comment  Several  commenters 
suggested  that  each  step  in  the  process 
of  making  national  coverage  decisions 
be  limited  to  a  certain  nimiber  of  days. 
One  commenter  also  suggested  that  we 
establish  a  two  track  review  system  that 
distinguishes  technologies  that  have  had 
Federal  review  based  on  documentation 
of  safety  and  effectiveness  from 
technologies  with  no  such  review  and 
that  the  time  frame  for  these  two  tracks 
be  different  The  commenter  suggested 
reviewing  devices  accepted  by  FDA 
following  review  of  a  PMA  or  a  section 
510(k)  application  supported  by  clinical 
data  on  a  faster  track. 

Response:  We  do  not  believe  it  would 
be  feasible  to  place  time  limitations  on 
each  step  of  the  process.  Generally,  we 
cannot  anticipate  the  documentation 
needs  that  may  apply  at  the  various 
stages  of  the  process  or  predict  the  time 
required  to  gather  documentation  at 
each  stage.  Moreover,  the  date  that  must 
be  reviewed  and  analyzed  vary  so 
widely  from  issue  to  issue  that  it  is  not 
possible  to  establish  standard  time 
frames.  Also,  the  level  of  evidence  for 
safety  and  effectiveness  may  vary, 
depending  on  whether  a  device  or 
_^jMocedure  is  a  treatment  of  last  resort  or 
otHerwise  involves  new  lifesaving 
techniques.  We  do,  however,  agree  that 
our  coverage  decisionmaking  could  be 
expedited  if  the  service  under 
consideration  has  received,  or  is  soon 
expected  to  receive,  FDA  acceptance 
under  the  W4A  or  the  section  510(k) 
processes.  In  that  regard,  it  is  our 
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inlMilion  to  •xpedita  aMCMmenU  for 
breakthrough.  wtli-reMarched  devices 
and  procedures. 

H.  Improving  Coordination  with  FDA. 

Comments:  One  commenlpr  suggeated 
that  for  FDA-r«gulated  technologies. 
HCPA  and  OHTA  review  begin  when 
the  FDA  adviaory  panel  approves  a 
technology  since  this  panel  decision 
indicatea  a  high  likelihood  of  FDA 
approval.  The  commenter  believes  that 
by  starling  HCFA  and  Of fTA  reviews  at 
the  point  of  approval  by  the  FDA 
advisory  panel  delays  would  be 
reduced  and  agency  decisionmaking 
would  be  better  coordinated. 

Response:  We  agree  with  this 
suggestion  but  only  under  certain 
circumstances.  I^t.  we  do  not  believe 
that  we  should  review  ■utoiiMtically 
every  technology  that  Is  favorably 
reviewed  by  an  PDA  advisory  panel 
since  in  many  caaes  some  of  these 
technologies  do  not  meet  our  criteria  for 
consideration  of  a  national  coverage 
decision.  Second,  not  all  manufacturers 
would  be  interested  in  having  their 
technology  sub|ected  to  the  Medicare 
coverage  process. 

Conaaquently.  we  prefer  to  consider 
for  a  national  coverage  decision  only 
tboaa  technologies  selected  by  us  or 
safcrred  to  ua  hy  physicians. 
■MUifacturers.  or  other  interested 
parlies.  We  are  prepared  to  begin  that 
review  following  a  favorable  FDA 
advisory  panel  recommendation,  or 
earlier  if  warranted,  by  plucing  the  issue 
on  the  agenda  of  the  next  available 
MCFA  Ftiysicians  Panel  meeting.  Also, 
ao  that  we  can  better  coordinate  our 
national  coverage  decisionmaking 
process  with  FDA.  we  plan  to  meet  with 
them  on  a  quarterly  basis  to  discuss 
issues  of  mutual  concern  and  to 
facilitiate  our  review  of  technolo))ies 
under  FDA  review  that  potentially  may 
affect  the  Medicare  beneficiary 
population.  We  wish  to  note  that  we 
have  considered  some  services  for  a 
national  coverage  decision  before  they 
received  formal  FDA  approval.  For 
example,  we  requested  assessments  of 
magnetic  resonance  imaging  and 
automatic  implantable  cardioverter/ 
defibrillators  many  months  before  they 
were  approved  for  marketing  by  FDA. 

/.  Coverage  Exclueione  Deter  Reeearch 

Comment'  On*  commenter  suggested 
that  the  exclusion  of  coverage  for  a 
aarvice  deters  further  research  into  the 
applicatloa  of  that  sarvice.  making  it 
more  difflciilt  to  aoeumulate  the  data 
needed  for  reconsideration  or 
re«?valuatlon. 

Rrmponae:  We  recognize  that  further 
resell  rch  may  be  diacouraged  if  a  service 


is  excluded  from  Medicare  coverage,  but 
we  cannot  approve  procedures  or 
devises  lacking  evidence  of  safety  and 
efTectivenesa  simply  in  order  to  provide 
a  basis  for  developing  that  evidence. 
This  approach  would  be  contrary  to  the 
statutory  provision  that  we  pay  only  for 
a  service  that  is  determined  to  be 
"reasonable"  and  "necessary". 

/.  Interim  Payment*  during  the  Coverage 
Decisiong  Proceea 

Comment  One  commenter  suggested 
that  we  establish  an  interim  coverage 
status  allowing  payment  for  certain 
technologies  during  the  coverage 
decisions  process. 

Retponae:  We  are  opposed  to 
providing,  on  an  interim  basis,  a 
national  coverage  decision  of  any 
sarvica  during  our  coverage  decisions 
procaaa  bacause  to  do  so  could  pose 
aaclous  legal  and  practical  problems 
under  section  1862(aHl)(A)  of  the  Act. 
Section  1882(aHl)(a)  precludes  Medicare 
payment  for  a  service  unless  it  is 
foaaonable  and  necessary.  We  believe 
that  reaching  an  interim  decision,  which 
would  effectively  require  us  to 
determine  that  the  service  was 
reasonable  and  necessary  would  as  a 
practical  matter,  require  us  to  undertake 
a  level  of  full  review  virtually 
tantamount  to  the  review  required  for 
makin)]  a  Hnal  national  coverage 
decision  before  we  have  the  benefit  of 
considering  all  relevant  factors.  This 
procedure  would  be  cumbersome, 
redundant,  and  potentially  confusing  to 
the  public.  Moreover,  it  would  place  an 
undue  burden  on  the  Medicare  program, 
which  could  essentially  be  required  to 
surmount  a  higher  hurdle  by  Finding  on 
full  review  that  a  service  it  has 
approved  on  an  interim  basis  as 
reasonable  and  necessary  does  not  now 
meet  that  standard.  On  the  other  hand, 
we  also  are  opposed  to  issuing  interim 
noncoverage  instructions,  since  to  do  so 
eliminate  the  availability  of 
Bntially  valuable  services  to  our 
beneficiaries  when  there  may  be  some 
credible  indications  that  the  service  may 
meet  the  reasonable  and  necessary 
criteria,  at  least  in  particular 
circumstances.  Consequently,  we 
believe  thapradant  approach  to  the 
interim  uwaiaga  of  issues  under 
national  consideration  is  to  leave  the 
decisionmaking  in  the  hands  of  the  local 
contractors,  who  can  take  into  account 
local  medical  practice  and  the  unique 
circumstances  of  an  individual  case. 

K.  Carrier  Screens 

Comment-  Several  commenters  raised 
the  issue  of  contractor  "screens"  and 
objected  to  the  use  of  screens  for 
coverage  decisions  and  denials  without 


explanations  or  requests  for  additional 
information.  Others  objected  to  the  fact 
thai  they  are  generally  unaware  of  these 
screens  and  their  medical  rationale  and 
thus  are  unable  to  tailor  their  services  to 
beneficiaries  to  comply  with  screens 
that  comport  with  good  medical 
practice. 

Response:  In  order  to  facilitate  claims 
processing  and  Identify  possible 
overutilizatlon.  Medicare  contractors 
have  developed  "screens".  These 
screens  aleri  the  contractor  that  services 
or  procedures  performed  by  a  provider 
have  exceeded  a  treatment  norm  set  by 
the  contractor,  that  is.  It  does  not  fall 
within  a  certain  predetermined  range. 
When  this  occurs,  the  claim  for  services 
can  then  be  reviewed  more  intensely  to 
determine  if  further  medical  evidence  is 
necessary  to  process  the  claim  properly. 
In  general,  carriers  seek  physician 
consultation  from  appropriate 
specialities  when  developing  screens. 
The  policy  and  related  documentation 
requirements  are  then  communicated  to 
physicians  prior  to  implementing  them. 

We  received  comments  that  some 
contractors  may  be  developing  or 
applying  the  screens  inappropriately. 
We  therefore  have  proposed  a  process 
for  contractors  that  would  involve  the 
local  medical  community  in  the 
development  of  utilisation  review  policy 
(I  40S.3S3(a)).  This  proposed  process 
would  apply  to  the  development  of  new 
utilization  review  policy  only:  it  would 
not  apply  to  any  existing  utilization 
review  policy.  The  local  medical 
community  would  be  notified  of  the  type 
of  information  that  would  be  required  to 
ba  submitted  with  a  claim  for  any 
aarvice  subject  to  review.  However,  they 
would  not  be  informed  of  certain 
operational  parameters  of  the  policy, 
such  as  the  number  of  claims  over  a 
given  period  of  time  that  would  be  paid 
without  manual  review,  since  to  do  so 
could  encourage  over-utilization  based 
on  the  knowledge  that  claims  would  not 
be  reviewed. 

In  response  to  the  concerns  that  some 
claims  are  denied  inappropriately,  we 
propose  to  prohibit  the  denial  of  claims 
that  are  the  subject  of  medical  review  in 
accordance  with  a  utilization  review 
policy  without  review  of  all  relevant 
information  submitted  with  the  claim 
(i  405.383(b)). 

L  Monitoring  Contractor  Performance 

Comment:  One  Commenter 
recommended  that  we  leave  our  current 
process  unchanged  and  direct  our 
attention  to  the  reeducation  of  claims 
processors  and  the  careful  monitoring  of 
our  contractors. 
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Response:  We  have  not  accepted  this 
comment.  The  claims  processii^ 
personnel  of  our  contractors  are 
educated  on  an  ongoing  basis  and  our 
contractor  evaluation  process  undergoes 
constant  scrutiny  and  revision  when 
needed. 

Af  Physician  Review  of  Adverse 
Decisions 

Comment:  One  commenter  asked  for 
clarification  of  the  following  statement 
on  page  15581  of  the  April  29, 1987 
Fadenl  Register  "Only  a  physician  can 
make  an  adverse* determination  and 
only  after  consulation  with  the  attending 
physician."  It  is  unclear  to  the 
commenter  whether  this  requirement 
applies  only  to  PRO  decisions  or  to 
decisions  made  by  other  contractors  as 
well.  The  commenter  believes  the 
requirement  should  apply  to  all 
contractors  and  all  aspects  of  review 
under  the  Medicare  program. 

Response:  We  regret  that  the  notice 
was  not  dear  concerning  this  statement 
The  statement  as  written  relates  only  to 
PRO  decisions  and  is  based  on  section 
1154(a)(2)  of  the  Act.  The  issue  is 
complicated  by  the  fact  that  HRO 
medical  necessity  decisions  are  binding 
on  the  carriers  and  intermediaries. 
However,  not  all  denials  are  made  by 
the  PROs.  Except  for  PRO  decisions. 
there  is  no  statutory  requirement  that 
only  a  physician  can  make  an  adverse 
decision.  However,  in  practice,  any 
claim  initially  denied  by  carrier  or 
intermediary  review  staff  generally  will 
be  reviewed  by  qualified  medical  review 
staff  using  written  guidelines  developed 
by  a  physician  if  the  denial  is  appealed 
or  the  claim  is  resubmitted  with 
additional  documentation.  We  believe 
this  process  is  a  reasonable  one  since 
mandatory  physician  review  of  all 
denials  by  carriers  and  intermediaries 
would  be  prohibitively  expensive. 

N.  Equipment  and  Coverage  for  Long 
Term  Disabilities 

Comment:  Several  commenters 
complained  that  the  program  does  not 
cover  and  pay  for  the  latest  equipment 
needed  by  the  long-term  disabled 
individual. 

Response:  It  is  not  clear  why 
commenters  believe  that  long-term 
disabled  individuals  are  denied  the 
benefits  of  the  latest  and  best 
technology  by  the  Medicare  program. 
Our  program  regulations  for  the 
coverage  of  durable  medical  equipment 
(DME)  and  other  medical  supplies  are 
the  same  for  all  Medicare  beneficiaries, 
whether  they  are  among  the  long-term 
disabled,  the  chronically  ill,  or  the 
acutely  ill.  It  is  true,  however,  that  new 
equipment  might  not  be  covered  by 


Medicare  as  soon  as  it  is  introduced.  At 
a  minimum,  equipment  that  requires 
marketing  approval  by  the  FDA  must 
receive  that  approval,  in  addition,  DME 
must  be  shown  to  meet  the  Medicare 
program's  defuiition  of  DME,  that  is, 
equipment  that  (1)  can  withstand 
repeated  use.  (2)  is  primarily  and 
customarily  used  to  serve  a  medical 
purpose,  (3)  generally  is  not  useful  to  a 
person  in  the  absence  of  an  illness  or 
injury,  and  (4)  is  appropriate  for  use  in 
the  home. 

With  respect  to  the  conoems 
expressed  about  our  alleged  willingness 
to  pay  for  the  "best"  equipment 
available  (which,  in  many 
circumstances,  is  the  most  expensive), 
our  policy  is  a  rather  straightforward 
one,  and  one  that  we  believe  does  not 
require  revision.  An  item  of  durable 
medical  equipment  may  have  certain 
convenience  or  luxury  features  that 
make  it  more  expensive  than  a  standard 
item;  that  is,  one  which  will  adequately 
meet  the  medical  needs  of  the  patient 
The  reasonable  charge  for  the  more 
expensive  item  cannot  exceed  the 
reasonable  charge  for  the  item  that  is 
adequate  for  the  patient's  medical 
needs.  We  will  base  the  reasonable 
charge  for  a  covered  service  on  the  more 
expensive  model  only  when  the  special 
features  of  the  more  expensive  model 
are  medically  reasonable  and  necessary 
for  the  beneHciary. 

O.  Confidentiality  of  Data 

Comment  One  commenter 
recommended  that  we  publish  our 
policies  on  confidentiality  to  facilitate 
submission  of  sensitive,  not-yet- 
published  research  data  that  document 
safety  and  effectiveness. 

Response:  HCFA  regulations 
regarding  the  Freedom  of  Information 
Act  appear  in  42  CFR  Part  401  and 
supplement  the  more  general 
Department  regulations  that  appear  at 
45  CFR  Part  5.  These  regulations 
implement  Executive  Order  12600. 
"Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
Information",  signed  June  23, 1987. 

In  accordance  widi  these  regulations, 
to  facilitate  the  identification  of 
confidential  commercial  material, 
organizations  are  encouraged  to  mark 
relevant  sections  of  submitted  material 
(individual  pages,  reports,  charts,  etc.) 
as  "confidential".  Blanket  statements 
claiming  that  all  submitted  material  is 
confidential  should  be  avoided.  Instead, 
organizations  should  cleariy  mark  all 
specific  portions  of  submitted  material 
that  in  fact  contain  confidential 
commercial  information. 


Vn.  Proposed  Uncodiried  Changes  to  die 
Current  Coverage  Decisions  Process 

As  a  result  of  our  assessment  of 
necessary  revisions  and  in  response  to 
the  public  comments  we  received  on  the 
April  29. 1987  Federal  Register  notice. 
we  propose  to  make  the  following 
changes  in  our  coverage  decisionmaking 
process,  which  we  believe  do  not 
require  codification  in  the  Code  of 
Federal  Regulations  (CFR). 

A.  HCFA  Physicians  Panel 

We  propose  to  identify  appn^riate 
vehicles  for  announcing  the  date,  and 
agenda  of  upcoming  HCFA  Physicians 
Panel  meetings. 

B.  Improved  Coordination  and 
Communication 

We  propose  to  convene  an  annual 
meeting  of  the  medical  directors  and 
other  officers  of  all  our  carriers, 
intermediaries,  HMOs,  CMPs,  and  PROs 
as  well  as  representatives  of  our 
regional  offices,  to  review  all  aspects  of 
the  coverage  process  including  recently 
issued  national  coverage  decisions.  This 
should  facilitate  and  reduce  any 
inconsistencies  in  the  implementation  of 
national  coverage  decisions  and  allow 
for  the  identification  of  additional  issues    o 
for  which  national  coverage  decisions 
may  be  warranted.  We  also  plan  to  meet 
with  FDA  on  a  quarterly  basis  to  discuss 
issues  of  mutual  concern  and  to 
facilitate  our  review  of  health  care 
technologies  luider  their  review  that 
may  potentially  impact  on  the  Medicare 
beneficiary  population. 

VIII.  Regulatory  impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.O.  criteria  for  a  "major  rule'*,  that 
is,  that  would  be  likely  to  result  in  :  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographic  regions;  or,  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  fiexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  unless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Also,  section  1102(b)  of  the 
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il  9>ciir>ty  Act  rvqutovt  the 
SacreUry  lo  prapar*  •  rBguUtocy  Impact 
analytl*  If  th«  propoMCl  rule  niay  have  a 
•igniflcanl  Impact  on  th«  operations  of  a 
aubatantial  mimber  of  amail  rural 
hoapitala.  Such  an  aaalyaia  also  must 
conform  to  the  provisions  of  section  806 
of  the  RFA. 

This  proposed  regulation  would 
specify  the  process  through  which  we 
make  decisions  as  to  whether  to  cover 
particular  services  under  Medicare. 
These  decisions  are  published  In  the 
Medicare  Coverage  Issues  Manual  and 
may  be  published  in  other  HCFA 
manuals  or  as  HCFA  Rulings  in  the 
Fedaral  Register.  This  propoeed 
regulation  would  foster  the  careful 
consideration  of  available  scientific  and 
medical  Information  in  the  coverage 
irmination  process.  Accordingly,  it 
loaMMWIlMlalll 


with  our  statutory  obligations.  The 
Govataga  decision  process  set  forth  In 
thia  propeaad  rule  would  thus  of  itself. 
nalther  promote  nor  hinder  any  specific 
aoonomic  outcomes  (as  opposed  to  any 
particular  coverage  decision,  which 
might  have  a  substantial  economic 
impact).  Furthermore,  moet  provisions  of 
this  propoeed  nila  ooofonn  lo  the 
Medicare  covaraaa  dalannination 
process  that  has  been  in  place  for  many 
yaars.  Therefore  this  proposed 
regulation,  in  itself,  would  have  no 
direct  effect  on  the  economy  or  on 
Federal  or  State  expenditures,  and  no 
threshold  criteria  under  E.0. 12291 
would  be  exceeded.  Consequently,  an 
initial  regulatory  impact  analysis  has 
not  been  prepared.  In  addition,  we  have 
determined,  and  the  Secretary  certifies, 
llMt  this  proposed  rule  would  not  have  a 
atpiificanl  economic  Impact  on  a 
Bubstanllai  number  of  imall  entitles,  and 
this  proposed  rule  would  not  have  a 
significant  Impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  We  have,  therefore,  not 
prepared  an  initial  regulatory  flexibility 
analysis. 

IX.  Infbraialiaa  CoUacttop  RaquifwaaoU 

lliese  propoeed  changes  do  not 
impose  information  collection 
requirements.  Consequently,  they  need 
not  be  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  authority  of  the  Paperwork 
Reduction  Act  of  IMO  (44  U.8.C  S801  et 
aeq.). 

X.  Respoosee  lo  Coanoiants  oo  this 
Propoeed  Rule 

Because  of  the  large  number  of 
commenta  we  receive  on  proposed 
regulations,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 


In  prepartag  the  final  rule,  we  will 
ooosmer  all  comments  received  timely 
aad  raapond  to  the  na|or  issues  in  Iha 
preamble  lo  that  rule. 

UstofSubiacto 

42  CFR  Port  400 

Grant  programs — health.  Health 
facilities.  Health  maintenance 
organizations  (HMO).  Medicaid. 

,  Raporting  and  recordkeeping 


42  CFR  Port  406 

Administrative  practice  and 
pracadure.  Health  facilities.  Health 
professions.  Kidney  diseases. 
Laboratoriea.  Madkoara.  Nursing  homes. 
Reporting  and  raeordkaaping 
requirements.  Rural  areas.  X-rajra. 

For  the  reasona  set  forth  in  the 
preamble.  42  CFR  Chapter  IV  would  be 
amended  as  follows: 

I.  42  CFR  Part  40a  Subpari  &  is 
amended  at  set  forth  below: 

PART  400-«rraOOUCTlON: 
DCFINmOMS 

Subpart  B    DaniiHiona 

1.  Tha  authority  citation  for  Part  400 
continues  to  read  as  follows: 

AadMtity:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U  S.C  1302  and  1386hh)  and 
44  US.C  Chapter  36. 


I4O0LJ0O    I  Amended! 

2.  Section  400.200  is  smended  by 
adding  the  dermition  of  "PHS"  in 
alphabetical  order  to  read  as  follows: 

•  •        •        •        • 

"WS"  stands  for  the  Public  Health 

Service. 

•  •        •        •        • 

3.  Section  400.202  is  amended  by 
adding  the  definitions  of  "Effective". 
"Experimental".  "Health  care 
technology".  "National  coverage 
decision",  and  "Safe"  in  alphabetical 
order  lo  read  as  follows: 


|400J0a    DotlnNtana 


"Effective"  means  the  probability  of 
benefit  lo  individuals  in  a  defined 
population  from  a  medical  technology 
applied  for  a  given  medical  problem 
under  average  conditions  of  use. 
•        •        •        •        • 

"Exparimentar  means  a  technology 
that  should  be  confined  to  a  research 
setting  under  which  human  or  animal 
subjects  are  assigned,  in  accordance 
with  predetermined  rules.  A  technology 
that  Is  experimental  is  not  considered 
safe  or  eftectlve. 


"Health  care  technology"  refers  to  any 
discrete  and  identifiable  regimen  or 
modality  used  to  diagnose  or  treat 
illness,  prevent  disease,  maintain 
patient  well-being,  or  facilitate  the 
provision  of  health  care  services. 

•  •        •        •        • 

"National  coverage  decision"  as  il 
relates  to  health  care  technology  means 
a  statement  of  national  policy  under 
section  18e2(a)(l)  of  the  Act  regarding 
the  coverage  status  of  a  specific  service 
made  by  HCFA.  The  term  has  the  same 
meaning  as  "national  coverage 
determination"  that  appears  in  section 

iaee(b)(3)  of  the  Act 
<        •        •        •        • 

"Safe"  means  a  fudgement  of  the 
acceptability  of  relative  risk  in  a 
spadfied  situation. 

•  •        •        •        • 

U.  42  CFR  Part  405.  Subpart  C  is 
amended  as  set  forth  below: 

PART  aOS-FEOERAL  HEALTH 
IN8URANCC  FOR  THE  AQEO  AND 
DtSABLED 

Subpart  C— Caduaiona,  Racovary  of 
Ovarpaymant,  UabMly  of  a  Cartlfying 
Offloar,  Suapanaion  of  Paynanlt  and 


1.  The  authority  dtalion  for  Subpart  C 
is  revised  to  read  as  follows: 

Authority:  Sect.  1102. 1862. 1871.  and  1887 
of  the  Social  Security  Act  at  amended  (42 
U.S.C  1302. 1305y,  138Shh.  and  130Skx). 

2.  The  title  of  Subpart  C  is  revised  to 
read  as  follows:  Subpart  C — Exclusions, 
Recovery  of  Overpayment.  Liability  of  a 
Certifying  Officer.  Suspension  of 
Payment,  and  Coverage  Decisions. 

3.  A  new  undersignated  center  leading 
knd  new  %%  405.380  through  405.383  are 
added  to  read  as  follows: 

Criteria  and  Procadures  For  Making 
Madteal  Sarvioaa  Coverage  Dedsioos 
That  Relata  To  Health  Care  Technology 


|40Mao    cmartafer 
of 


(a)  General  rules  and  process.  (1)  For 
purposes  of  this  section,  the  use  of  the 
word  "services"  means  health  care 
technologies  as  defined  in  $405,202. 

(2)  In  the  absence  of  statutory  bars,  a 
service  is  covered  by  Medicare  (under 
section  1862(a)(1)  of  the  Act)  only  if  the 
servica  is  reasonable  and  necessary  for 
the  diagnosis  or  treatment  of  illness  or 
Injuryor  to  improve  the  functioning  of  a 
malformed  body  member.  In  determining 
whether  thia  coverage  requirement  is 
met  a  sarvice  is  considered  resonable 
and  necessary  with  reference  to  the 
follo%ving  criteria  if— 


Federal  Register  /  Vol.  54.  No.  18  /  Monday.  January  30.  1989  /  Proposed  Rules 


4317 


(i)  The  service  if  safe  and  effective. 

(ii)  The  service  is  not  experimental  or 
investigational. 

(iii)  The  service  is  cost-effective. 

(Iv)  The  service  is  appropriate. 

(3)  HCFA  makes  national  coverage 
decisions  in  accordance  with  {  405.382. 
Medicare  carriers,  intermediaries 
HMOs.  CMPs.  and  PROs  make  coverage 
decisions,  in  the  absence  of  national 
coverage  decisions  by  HCFA.  in 
accordance  with  {  405.381. 

(b)  Application  of  the  criteria  for 
making  coverage  decisions.  Among  the 
criteria  described  in  paragraph  (a)  of 
this  section  for  making  coverage 
decisions,  safety  and  effectiveness  are 
the  key  criteria.  A  service  that  is 
determined  not  to  be  safe  and  effective 
is  not  covered  regardless  of  whether  it 
satisfies  the  other  criteria.  A  service  that 
is  determined  to  be  safe  and  effective 
may  or  may  not  be  covered  depending 
on  whether  the  other  criteria  are  met.  In 
determining  whether  the  criteria  are 
met  we  will  consider  the  following: 

(1)  Safety  and  effectiveness,  (i)  A 
service  may  be  determined  to  be  safe 
and  effective  if  it  is  generally  accepted 
in  the  medical  community  as  safe  and 
effective  in  the  setting  and  for  the 
condition  for  which  it  is  used,  or  proven 
to  be  safe  and  effective  based  on 
authoritative  evidence. 

(ii)  Even  if  a  service  is  generally 
accepted  in  the  medical  community  as 
safe  and  effective  for  some  conditions, 
evidence  may  support  a  conclusion  that 
the  service  has  not  been  shown  to  be 
safe  and  effective  for  all  conditions,  and 
in  these  cased  Medicare  does  not  cover 
the  service  for  those  conditions. 

(iii)  To  be  considered  safe  and 
effective,  a  service  must  be  furnished  in 
a  setting  commensurate  with  the 
patient's  medical  needs  and  condition. 

(iv)  To  be  considered  safe  and 
effective,  a  service  must  be  furnished  by 
personnel  who  are  qualified  to  furnished 
the  service  by  virtue  of  education, 
training,  experience,  certification,  or 
licensure. 

(v)  When  evaluating  breakthrough 
medical  or  surgical  procedures,  the 
standards  for  safety  and  effectiveness 
are  less  stringent  The  more  severe  and 
life  threatening  the  illness  or  injury 
process  for  which  a  particular  treatment 
is  applied,  the  more  acceptable  a 
relatively  less  safe  technology  may  be 
when  no  safer  or  more  effective 
technologies  are  available.  In  these 
cases,  treatments  whose  clinical 
effectiveness  has  not  been  conclusively 
demonstrated  may  be  determined  to  be 
reasonable  and  necessary  if  no  safer  or 
more  effective  treatments  are  available. 
However,  in  certain  cases,  we  may 
provide  for  coverage  but  impose  such 


limitations  as  facility  or  patient 
selection  criteria,  or  a  provision  to  later 
revise  a  coverage  policy  based  on 
subsequent  data  collection. 

(vi)  Medical  devices  that  have  been 
approved  for  mariceting  by  FDA  on  the 
basis  of  a  premaricet  approval 
application  (under  21  U.S.C.  360c)  or  a 
section  510(k)  application  submitted 
with  clinical  data  are  considered  safe 
and  effective  for  Medicare  purposes 
when  used  for  the  conditions  prescribed, 
recommended,  or  suggested  in  the 
labeling  of  the  devices. 

(vii)  Drugs  and  biologicab  approved 
for  marketing  by  FDA  are  considered 
safe  and  effective  for  Medicare  purposes 
when  used  for  indications  spedfied  in 
their  labeling. 

(2)  Experimental  or  investigational 
considerations,  (i)  A  service  that  is 
furnished  for  research  purposes  in 
accordance  with  predetermined  rules  is 
considered  experimental  or 
investigational  and  is  not  covered  by 
Medicare. 

(ii)  Except  for  certain  drugs  used  in 
treating  terminally  ill  cancer  patients 
that  are  identified  as  Group  C  cancer 
drugs  distributed  by  the  National 
Cancer  Institute,  a  drug  or  biological 
product  that  has  not  been  approved 
under  a  new  drug  application  for 
marketing  by  FDA  is  considered 
experimental  or  investigational  by 
HCFA  and  is  not  covered  by  Medicare. 

(iii)  A  medical  device  that  has  not 
been  approved  by  FDA  (under  21  U.S.C. 
36(Mc)  is  considered  experimental  or 
investigational  and  is  not  covered  by 
Medicare. 

(iv)  A  service,  other  than 
breakthrough  medical  or  surgical 
procedures  described  in  paragraph 
(b)(l)(v)  of  this  section,  that  is  not  used 
widely  because  there  is  inadequate 
evidence  of  safety  and  effectiveness  is 
considered  experimental  or 
investigational  and  is  not  covered  by 
Medicare. 

(3)  Cost-effectiveness.  A  technology  is 
considered  cost-effective  if  it  is — 

(i)  Very  expensive  to  the  program,  but 
provides  significant  medical  benefits  not 
otherwise  available; 

(ii)  Less  costly  and  at  least  as 
effective  as  an  alternative  covered 
intervention; 

(iii)  More  effective  and  more  costly 
than  a  covered  alternative,  but  the 
added  benefit  is  significant  enough  to 
justify  the  added  cost  and 

(iv)  Less  effective  and  less  costly  than 
an  existing  alternative,  but  a  viable 
alternative  for  some  patients. 

(4)  Appropriateness,  (i)  A  service  is 
considered  appropriate  if  it  is  furnished 
in  a  setting  commensurate  with  the 
patient's  medical  needs. 


(ii)  A  service  is  considered 
appropriate  if  it  is  furnished  by  qualified 
personnel. 

§405.381    Procaouraa  for  MaoKare 
carriarSi  Intarinaolariaa.  HMOSt  CaiPai  and 
PROs  in  makina  coveraoe  iteciaion& 

(a)  Presence  of  a  national  coverage 
decision.  In  their  review  of  claims  for 
payment  Medicare  contractors  (carriers, 
-intermediaries,  HMOs,  CMPs,  and 
PROs)  are  bound  by  the  statute, 
regulations,  and  all  HCFA 
administrative  coverage  issuances, 
including  all  national  coverage 
decisions. 

(b)  Absence  of  a  national  coverage 
decision.  In  the  absence  of  a  national 
coverage  dedsion.  Medicare  contractors 
determine  whether  the  service  in 
question  appears  to  be  reasonable  and 
necessary  and.  therefore,  covered  in 
accordance  with  {  405.380(a)(2). 

(c)  Referral  of  a  national  coverage 
decision.  If  a  Medicare  contractor 
identifies  a  service  for  which  there 
appears  to  be  questions  of  possible 
national  significance  in  accordance  %vith 
S  405.382(a),  but  for  which  there  is  no 
applicable  HCFA  national  coverage 
decision,  the  contractor  must  refer  the 
service  to  HCFA  for  review  in 
accordance  with  guidelines  issued  to 
them  by  HCFA. 

(d)  PRO  medical  necessity 
determinations.  Medicare  carriers  and 
intermediaries  are  bound  by  medical 
necessity  determinations  of  local  PROs, 
under  section  1154  of  the  Act  and  Part 
466  of  this  title  with  resped  to  the 
application  or  use  of  a  covered  service 
in  a  particular  case  and  with  respect  to 
services  for  which  HCFA  has  not  issued 
a  national  coverage  dedsion. 

(e)  Other  considerations.  In  applying 
the  criteria  for  making  coverage 
decisions  described  in  §  405.38(Ka)  in 
individual  cases.  Medicare  carriers, 
intermediaries,  HMOs,  and  CMPs  may 
specifically  consider,  among  other 
factors,  whether  the  service  is — 

(1)  Medically  necessary  in  the 
particular  case  and  whether  the  amount, 
duration  and  frequency  of  use  or 
application  of  the  service  are  medically 
appropriate; 

(2)  Furnished  in  accordance  with 
accepted  standards  of  medical  practice: 
and 

(3)  Furnished  in  a  setting  appropriate 
to  the  patient's  medical  needs  and 
condition  (such  as  inpatient  care  at  a 
hospital  or  SNF.  outpatient  care  at  a 
hospital  or  physician's  office,  or  home 
care). 
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|4tMn    NVA 


This  Mction  sets  forth  the  proccduras 
and  criteria  that  HCFA  uses  to 
Implement  wctton  lM2(aXlXA)  of  Hm 
Act  by  making  nattaaal  ( 


daciaiooa  rapudiiig  « 

what  extant  specific  medical 

are  covered  under  Medicare. 

(a)  IdenUfioation  of  health  can 
technologiet.  HCFA  may  identify  a 
speciHc  health  care  technology  for 
which  a  national  coverage  dedsioa  is 
made  under  this  section  if  there  are  ao 
statutory  bars  to  coverage  of  the  service 
and  one  or  more  of  the  following  factors 
is  present: 

(1)  The  service  is  Hkely  to  be  used  in 
more  than  one  region  of  the  coxmtry. 

(2)  'Hie  service  is  likely  to  represent  a 
significant  expense  to  the  Medicare 
program. 

(3)  The  service  has  the  potential  for 
rapid  diffneion  and  appHcatlon. 

(4)  Tnofv  ia  aucietantlai  disagi  eeuieut 
among  experts  regarding  the  safely. 
effectivenees.  or  appropriateness 
involved  in  the  use  of  a  service. 

(5)  The  service  represents  e  significant 
advance  in  medical  science. 

(0)  The  eenrioe  represents  a  new 
product  that  la,  a  device,  drag,  or 
procedure  for  wUeh  there  is  no  similar 
techaeleur  akeedf  covered  vndar 
Medicare. 

(7)  The  servtoe  bee  baoa  seMocI  to 
Inceoiiatet  eoverege  dedsteBS  bv 
contiaclers  or  regional  offloes  and  e 
conflict  can  only  be  raaelved  by  e 
natloaal  decision. 

(8)  The  eervtoe  thai  was  "commonly 
accepted"  by  the  anedkal  prefeeefam  bas 
beoaime  outmoded  or  otherwise  not  ia 
the  public's  interest. 

(b)  HCFA  PhftKiana  PtumL  HCFA 
secures  background  inionBatioa  aad 
expert  opinion  from  qualified  medical 
and  peofaaslonal  sources  regarding  the 
criteria  set  forth  in  1 4(».3aa  HCFA 
preeents  this  iaformation  to  the  HCFA 
Phyeicians  Panel  for  a  recommaadation 
regarding  whether  to  refer  the  issue  to 
PHS  on  an  inquiry  basis  or  for  a  full 
assessment  or  wtiether  to  leeve  the 
oeveregs  leennent  to  llie  discretion  of 
the  IndivMael  Medkere  contrecter.  The 
Panel  Is  en  Urtemei  edvlaory 
organisation,  compoeed  of  phsrstdana 
and  other  beehh  pteieeslueals  in 
HCFA's  Cetrel  Oflke  end  ceaalerperls 
from  PHS.  thet  periodically  meets  la 
rinssit  session  rraeentatiom  by 
interested  pertiea  avy  be  aede  prior  te 
the  Panel's  dosed  meeth^ 

(c)  PHS  procmu  for  ioquiriaa  and 
a$aeum»nts.  When  HCFA  refers  an 
issue  to  PHS  ■•  I 


(1)  Inquiry.  PHS  reseercbes  the  \ 
and  forwards  any  available  iaformation 
on  that  issue  to  HCFA. 

(2)  Assessment  FH8  reseercbes  the 
issue,  pebliabea  a  notice  in  the  Federal 
Reglaler  aad  seeks  public  ooounent 
consults  as  necessary  with  profeseiooal 
individuela  and  organlia  lions,  performs 
the  neceessry  anabraia  aad  assaasmsnt 
formulates  a  recommendation  •»  te 
Medicare  coverage  and  e  rationale  for 
thai  recommendatioa  and  forwards  it  to 
HCFA  for  a  coverage  decistoa.  aa 
needed. 

(d)  HCFA  d&cJMom  imgarding 
covarqge.  After  review  ef  PHS* 
reconuaendation  aad  any  other  OMterial 
that  HCFA  deems  appropriate.  HCFA 
decides  whether  to  issue  a  natteoel 
cover^e  dedaion.  If  it  deddee  to  iaaae 
a  decision.  It  annouoaes  ihet  dedaion 
and  the  rntioaale  for  U  under 
|4M.3t2(g). 

(e)  Notification  to  n^umting  party. 
HCFA  notifies  tai  writing  any  pei^  tbet 
requests  its  final  coverage  decision  end 
supportlag  reHenele. 

(f)  Rigki  to  ncemidaratim  afo 
national  coreroft  ihaimmt.  A^f  petty 
mey  reqeest  a  recensidereHon  ef  e 
determine tlon  that  a  national  coverage 
dedsien  ia  net  wairenled  endsr 
paragrapb  (e)  of  tbla  ssctlan. 

(g)  HCFA  omtHMOcinuH  ofiimttonal 
coverage  dtcmionM.  HCFA  annonnces 
national  ooverege  dedsioas  that  relate 
to  heellh  care  technology  through — 

(1)  Isaoenoes  in  tbe  Coverage  Isaeae 
Manual  (HCFA  Pub.  6).  ether  HCFA 
manaals  to  Medicare  oontraolora,  end  as 
HCFA  Rulings  in  the  Federal  Re^etor 
(when  approprieto);  and 

(2)  Qoarterly  aeticea  publiabed  in  tbe 
Federal  Saglstor  that  Uel  aU  Medicare 
manual  Inetreotiens  iaofasding  national 


covsrafs  d 

(h)  iKFA  r—waluatkm  of  a  matioaai 
coverage  deciuon.  (1)  HCFA  any 
reevalaato  a  ssrvloe  lot  ediich  a 
national  coverage  dedsion  has ' 
made  under  this  sedton.  A  i 
ordinarily  eooors  only ' 
new  iMennnllon  or  evldeBoe  I 
aveileble  thai  was  net  aiaJaMa  at  the 
time  the  previous  national  eevaraga 
dedsion  wtaa  intilT 

(2)  If  HCFA  determines  under 
pansraph  (f  Ml)  of  this  section  tbet 
covarafs  ef  e  aervloe.  for  whkk  a 
national  ooverege  deatotan  bas  beea 
ma<k  under  tUa  aeotten.  sboeU  be 
withdrawn,  it  pabUabea.  in  tbe  Fedaial 
ReglMaB:  ior  aetlce  end  comment  diet 
the  service  Is  no  loanar  covered. 


servioee  that  may  need  review  tor 
medical  aeoeaaity  prior  to  payment 
Medicare  carriers  and  intermediariea 
must  sottdt  oonuienU  (and  allow  at 
least  a  30-day  rnmmrnt  period)  frora  the 
local  Bsedlcel  oomsaentty  (ior  example. 
State  medical  aaeodetions  or  spedaHy 
sodeties)  on  sacb  factors  aa  eppropriete 
cbnical  indlcetiona  and  aettings  for  the 
servioee  under  umsideiatlon.  Upon 
receipt  of  coaiments.  carriers  and 
intermediaries  must  notify  the  lecel 
medical  conununity  30  days  before 
impbimentiag  the  policy  of  their 
responsee  to  the  comments,  the  final 
policy,  and  the  documentetioo 
reqniienwnta.  The  operational 
parameters  of  the  policy  however,  will 
not  be  diadoeed. 

(b)  Qalnu  sab|ed  to  moAcel  review 
la  ecoordanoe  with  otilixation  review 
poliey  asay  aot  be  denied  withoet 
review  ef  aU  relevant  infonnetion 
submitted  with  the  claim. 

(Catalog  of  Tademl  Domestic  AMistanco 
Progrua.  Na  1S.77S.  Medicare  Hospital 
insurance:  No.  13.774,  Medicare 
Suppieawete^  Medicai  bmrencel 

Deled  September  2.  ItMft. 
wneail.Keper. 

AdauniMtralor.  HtaJdt  Care  Piaamdng 

AdminiatraUon. 

Approved  December  IS,  IflM. 
Otis  R.  Boeien. 

(FR  Doc  89-1805  Filed  1-27-88: 8:45  ami 
I  coot  4l»-ei-« 


DEFAfmHENT  OF  DEFENSE 
48  CFR  P«1»  219.  ZM,  and  tSt 


uepnnnieiH  ^ 
Ao^aMtan  RnflnMI 

.1.9»-«t1 

L 


:  Departmeirt  of  Defenae  (DeD). 
:  ftupeaad  rule  (extenaion  ef 
comment  pviodl. 


review  policy  to  Identi^  delms  for 


;  The  Defanae  Acgnieition 
Regulatory  (DAS)  Ceandi  it  considering 
a  reviaioo  to  the  Oefenee  Federal 
Acquisittoa  Regulatton  Supplement 
(DFAR^  Parte  2Ul  2aa.  aad  282. 
Contractile  with  SomU  Oiaadvaniaged 
Busineea  Cencema.  DFARS  coverege 
was  pubhabed  as  a  propeeed  rale  lor 
puUic  coauaent  OB  December  8,  IMS  (S3 
FR  88177).  TIm  orlgiaai  date  far  recalpl 
of  pobHc  oonuaente  waa  Janueiy  8.  tan. 
The  DAR  CouMJl  baa  dedded  to  exte^ 

the  period  far  public t  oa  tbie 

propeaed  coverage  antil  February  8, 


1969  to  accommodate  the  requests  of 
several  interested  parties. 
DATS:  Comments  should  be  received  on 
or  before  February  9. 1989  to  ensure 
their  consideration  in  formulating  a  final 
rule.  Please  cite  DAR  Case  88-60  in  all 
correspondence  related  to  this  issue. 
AIKWCSS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council.  ODASD(P)/ 
DARS.  c/o  OASD  (P&L)  (MftRS).  Room 
3D139.  The  Pentagon.  Washington.  DC 
20301-3062. 

ran  mirrNfii  mFonMATWN  contact: 

Mr.  Charles  W.  Lloyd.  Executive 
Secretary.  DAR  Council.  (202)  697-7266. 

Charies  W.  Lloyd 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

|FR  Doc.  89-2012  Filed  1-27-89:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  517 
(QSAR  Notice  No.  S-2361 

General  Sorvlcns  Administration 
Acquisition  Reouiatlon;  Multiyoor 
Contracting  and  Options 

AOCNCV:  OfBce  of  Acquisition  Policy, 
GSA. 

ACTION:  Notice  of  proposed  rulemaking. 


:  This  notice  invites  comments 
on  a  proposed  change  to  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  that  would 
incorporate  the  substance  of  class 
deviations  that  authorize  (1)  not 
including  FAR  clauses  52.217-1  and 
52.217-2  when  issuing  multiyear 
contracts,  as  authorized  in  the  Federal 
Property  and  Administrative  Services 
Act  for  maintenance  and  repair  of  Bxed 
equipment  in  federally-owned  buildings, 
utility  service  or  leases  of  real  property, 
and  (2)  incorporating  options  in 
elevator/escalator  maintenance 
contracts  that  provide  an  initial  3-year 
maintenance  period  with  two  options  of 
3  years  each. 

DATE:  Comments  are  due  in  writing  on 
or  before  March  1, 1989. 

AOOMESS:  Comments  should  be 
addressed  to  Ms.  Marjorie  Ashby,  OfHce 
of  GSA  Acquisition  Policy  and 
Regulations  (VP),  18th  &  F  Streets.  NW.. 
Room  4026.  Washington,  DC  20405. 

FON  FURTHEM  INFOAMATKNI  CONTACT 

Shirley  Scott  Office  of  GSA  Acquisition 
Policy  and  Regulations,  (202)  523-4765. 


SUPPLEMCNTARV  INFOIIMATION: 

A.  Background 

The  Director.  Office  of  Management 
and  Budget  by  memorandum  December 
14. 1984.  exempted  certain  agency 
procurement  regulations  from  Executive 
Order  12291.  This  exemption  applies  to 
this  proposed  rule. 

B.  Regulatory  Flexibility  Ad 

The  GSA  certifies  that  this  document 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  proposed 
regulation  would  authorize  not  including 
a  limitation  of  price  and  contractor 
obligation  or  cancellation  of  items 
clause  in  GSA  multiyear  contracts 
authorized  by  the  Federal  Property  and 
Administrative  Services  Act  If  the 
contract  is  no  longer  needed  or  funds 
are  not  available  to  complete  the 
contract  the  contract  would  be 
terminated  for  convenience  and  the 
contractor  paid  for  services  rendered  in 
accordance  with  the  termination  clause 
in  the  contract.  The  proposed  rule  would 
also  provide  for  award  of  3-year 
elevator/escalator  maintenance 
contracts  that  include  two  options  of  3 
years  each  (a  total  of  9  years). 
Contractors  will  be  able  to  make  greater 
commitment  and  investment  in  the 
maintenance  contracts.  Based  on  the 
above,  no  regidatory  flexibility  analysis 
has  been  prepared. 

C  Paperworic  Redudton  Ad 

This  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  IJ.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  517 

Government  procurement. 
It  is  proposed  that  48  CFR  Part  517  be 
amended  as  follows: 

PART  517— SPECIAL  CONTRACTING 
METHODS 

1.  The  authority  citation  for  48  CFR 
Part  517  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

2.  Subpart  517.1  is  added  to  read  as 
follows: 

SulifMirt  517.1 — MuKiyeer  Contracting 

517.105    Solicitation  provisions  and 
contrad< 


Inclusion  of  FAR  clauses  52.217-1. 
Limitations  of  Price  and  Contractor 
Obligations,  and  52.217-2,  Cancellation 
of  Items,  is  not  required  for  multiyear 
contracts  authorized  by  the  Federal 
Property  and  Administrative  Services 


Act  for  maintenance  and  repair  of  fixed 
equipment  in  Federally-owned  buildings 
and  utility  services. 

Subpart  517^— Optione 

3.  Section  517.204  is  added  to  read  as 
follows: 

517.204    Contracts. 

When  a  repair  and  alterations 
contract  consists  primarily  of  the 
remodeling  (refurbishing  or 
replacement)  of  elevators/escalators  in 
Federally-owned  buildings,  the 
contracting  officer  may  indude  a  3-year 
requirement  for  maintenance  of  the 
elevator/ escalator  equipment  to  be 
replaced/remodeled.  The  contracting 
officer  may  also  include  up  to  two 
options  of  3  years  each  for  elevator/ 
escalator  maintenance  (total  of  9  years). 

Dated:  (anuary  la  1989. 
Richard  H.  Hopf.  m. 
Associate  Administrator  for  Acquisition 
Policy. 

[PR  Doc  89-1916  Filed  1-27-89: 8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  RaHroad  AdmMstrstlon 
49  CFR  Ch.  II 

(FRA  Docket  Na  RSCG-3;  Notice  Na  4] 
Grade  Crossing  Signal  System  Safety 

agency:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  conunent 
deadline. 

summary:  On  November  23. 1988.  FRA 
published  in  the  Federal  Register  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  (53  ¥K  47554)  on 
grade  crossing  signal  system  safety  and 
scheduled  a  public  hearing  to  be  held  on 
December  14. 1988.  Because  all 
interested  parties  could  not  be  heard  in 
one  day,  the  public  hearing  was 
extended  to  two  days  and  rescheduled 
for  December  19  and  20, 1988.  The 
deadline  for  filing  written  comments  in 
this  proceeding  remained  January  4, 
1989. 

In  responding  to  a  request  by  the 
Association  of  American  Railroads.  FRA 
extended  the  comment  period  to  January 
17, 1989  for  receipt  of  written  comments 
in  this  proceeding. 

The  Brotherhood  of  Railway 
Signalmen  has  requested  a  further 
extension  of  45  days  in  which  to  provide 


/  Voi.  54.  No.  18  /  MoiMUy.  \mn\miy  M.  18S9  /  Propo»ed  Ralat 


■dditkiaal  inlonMtion.  In  an  effort  to 
provid*  Intarastad  partiu  with  u  much 
time  ••  poMibI*  to  provide  InfonMtioo 
In  this  proceeding.  FRA  It  extending  the 
comment  period  «e  Fwbrumty  1. 1M>>  N* 
further  extensions  wiU  be  granted  in  this 
proceeding. 

OATn:  Written  comments  must  be 
received  by  close  of  bueiiieee  on 
February  1. 1960.  Comments  received 
•Her  that  date  wrill  be  considered  to  the 


extent  possible  wriUMwrt  I 
additional  delay  or  expense. 

AUOmiMl  Written  comments  should 
be  eddreesed  to  the  Docket  Qerk.  Office 
of  Chief  Counsel,  RCC-30.  Room  Ban. 
Federal  RaihtMd  Administration.  400 
Seventh  Street  SW.  Washington.  DC 
20000. 


Federal  Railroad  Administration.  4M 
Seventh  Street  SW..  Waabii«ton.  OC 
20See  (telephone:  (202|  a6fr-0e28^ 

Usued  In  tM/aaUagloa.  DC  on  ]mtumrf  M. 
1MB. 

)6kmH.W»my. 
AdminiBtrator. 
|FR  Doc  «-nW  FHed  1-27-W:  M^  iinH 


ITWM  contact: 
Mark  Tessler.  Office  of  Chief  Couneel. 


4321 


Natices 


TNs  section  of  ttie  FEDERAL  REGUSTER       ACTWM:  Notice. 


1o  Ae 
pubic  Noticas  of  haacinas  and 

investigationa.  committee  meelir^.  agency 
decisions  and  niinga.  detegations  of 
autlMiri^,  fSng  of  petitions  and 
applications  and  agency  statements  of 
ofganiiation  and  (unctions  are  examptes 
of  documents  appearing  in  ttiis  sectioa 


Animal  and  Plant  Haalth  InspaoHon 


tor 
of 


(Docket  No.  M-OOS] 


nacwpi  oi  rMinu 

iMOtlM 


;  Animal  and  iHant  Health 
fasapection  Service,  USDA. 


tUMMAIIY;  By  this  notice,  we  are 
advising  the  public  that  four 
applications  for  .permits  to  release 
genetically  engineered  oi^ganisms  into 
the  envinmraent  are  being  revieived  by 
the  Animal  and  Plant  HealHi  Inspection 
Service.  The  applications  have  been 
submitted  in  accordance  with  7  CFK 
Part  340,  which  regulates  the 
intradocfion  of  certain  genetically 
engineered  organisms  and  products. 
RM  nmTHEii  HiPonawTioii  cewTacr: 
Mary  Petrie,  Document  Control  Officer, 
Biotechnology,  Biologies,  and 
Environmental  Protection. 
Biotechnology  Permit  Unit  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  847, 
Federal  Building,  6505  Bekacst  Road, 
Hyattsville.  MD  20782.  (301)  43fr-5B74. 

regidations  in  7  C7R  Part  340. 


No. 


88-344-07 
8B-3S1-12 
88-351 -T3 
ee-35&-01 


12-0B-88 
12-16-88 
12-1»-«8 
12-20-88 


Orymmn 


Giifwiic»»»  «mineeriee  towiD 


GsnaSctfy  enginoefed  cotton  plants. 


OenaiicatyenginouieUQ(»vgwc>»r;9»«>jb«p<»riofllo«ii»- 


Federal 
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"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  fortfi  procedures  for 
obtaining  a  permit  for  the  release  into 
flie  envirorunent  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations.  APHIS 
has  received  the  following  applications 
to  release  genetically  engineered 
oigaotsms  mto  tte  environanent  which 
are  being  reviewed  by  the  Agency: 


FwM  T«st  Location 


Cmarrim. 
CoifofiiM. 


Nebmsiui.  Minnesota.  IMinois.  Marytand. 


Done  at  WasiHagton.  OC.  tiiis  24th  day  of 
lamiary  1880. 

laawa  W.  Glooaer. 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(PR  Doc  8»-2B53  Filed  1-27.-89: 8:45  am] 

ia«« 


Perry  County  Airport  RC&D  Measure, 
Perry  County.  Ohio. 


SoN  Conaacvation  Sarvtoa 

Finding  of  No  Slgniftcant  Impact;  Parry 
Couaty  AirportROM)  Maaaara.  OH 

AOCNCv:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 


f:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  dSOf:  the  Sod  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  hot  being  prepared  for  the 


FOR  FUWTIWW  aw  OWA I  WIN  CONTACT; 
Joseph  C.  Branoo,  State  Conservationist, 
Soil  Conservation  Service,  Federal 
Building,  200  Nordi  High  Street  Room 
522.  Columbus.  Ohio  43215.  telephone: 
(614)-469-6962. 


rARV  INPOWWATION.  Hie 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  signiHcant 
local  regional,  or  national  impact  on  the 
environment  As  a  result  of  these 
flndings,  Joseph  C  Branca  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for 
critical  area  treatment  along  150  feet  of 
the  airport  runway  that  is  unstable. 
Planned  works  of  improvement  include 
the  installation  of  an  underground  drain 
to  intercept  the  seepage  causing  the 
landslip,  regrading  the  slip  area,  and 
reseeding  approximately  one  acre. 


The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Joseph  C.  Branco. 

No  administrative  atrtion  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  d  this 
publication. 

(This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

lOJKn — Resource  Conservation  and 

Development  Prograat — and  is  sobiect  to  tfae 

provisions  of  Executive  Order  12372  which 

requires  intergovernmental  consultation  with 

state  and  locail  officials.) 

JoaafriiCBraMa. 

State  Conservationist. 

January  19. 1989. 

(PR  Doc.  89-2056  Filed  1-27-80: 6.45  amj 
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DCPAflTMCNT  OF  COMMCRCC 

AQMwy  Fofm  Unosf  R9vmw  oy  nw 
mnos  or  imnaQwfnvni  ana  ■uoyvi 
(OMS) 


DOC  ha*  tubmitted  to  OMB  for 
cloarance  the  following  propoaal  for 
collection  of  information  under  the 
proviiiona  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Ag»ncy:  Bureau  of  the  Census 
Title:  1900  Decennial  Cenaua — 

Relnterview  and  Reconciliation 

Queationnaire 
Form  Number  D-We 
Type  of  Request  New 
Burden:  77,927  hour* 
Number  of  Reepondenta:  1.558.550 
A  VG  Hours  Per  Response:  3  minutes 
Needs  And  Uses:  Data  from  this  survey 

•r«  used  by  the  Bureau  of  the  Census 

to  assure  tne  quality  of  information 

collected  during  the  1990  Decennial 

Census  of  Population. 
Affected  Public:  Individuals  or 

households 
Frequency:  One-Hme 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Prancine  Picoult. 

395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Bdward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Prancine  Picoult.  OMB  Desk  Officer, 
Room  3206.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  January  24.  IMS. 
Edward  Mkhals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
|FR  Doc.  80-2082  Filed  1-27-80:  8:45  am) 


Services  Act  of  1949  (40  U.S.C.  7S9(d)  aa 
amended  by  the  Computer  Security  Act 
of  1967,  the  Secretary  of  Commerce  has 
delegated  to  the  heads  of  Executive 
Departments  and  Agencies  the  authority 
to  waive  PIPS.  The  Secretary's 
memorandum  notifying  departments  and 
agencies  of  this  action,  and  the 
procedures  for  processing  waivers  to 
PIPS  are  provided  in  this  notice. 
BATK  Effective  November  14. 1968. 
AOOMSt:  National  Institute  of 
Standards  and  Technology.  ATTN:  PIPS 
Waiver  Decisions.  Building  225.  Room 
B154.  Caithersburg.  MD  20699. 
Fon  furmtn  inpo<imation  contact: 
Shiriey  Radack.  (301)  975-2833.Q04 

Dale:  January  24. 1988. 
RayMiidG. 
Acting  Director. 

November  14, 1 

Memorandum  to  the  Heads  of  Executive 
I  and  A^ncies 


wuuiiw  mraiuiv  of 
Technology 

(Oooket  No.  •0101-80011 


DvMQnion  Of  Aumorny  foc  WMVvrv 
fOr  rvOOrM  HIIOfnUilHNI  Prooevsmg 

standards  (FIPS),  snd  of  Procsdurss 
for  Wslvsrs  for  FlPt 

aosncy:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice  of  delegation  of  authority 
for  waivers  for  PIPS,  and  of  procedures 
for  processing  waivers  for  FIPS. 


Under  section  111(d)  of  the 
Federal  Property  and  Administrative 


:  Precedurei  for  Waivers  for  the 
Federal  Information  ProccMinf 
Standards  (FIPS) 

Under  Section  in(d)  of  the  Federal 
Properly  and  Administrative  Services  Act  of 
194e  (40  use.  7Se(d))  at  amended  by  the 
Computer  Security  Act  of  1SB7. 1  am 
authoriiad  to  approve  standards  for  Federal 
computer  •ystems.  and  to  determine  the 
extent  to  which  luch  ttandards.  which  are 
issued  as  Federal  Information  Processing 
Standards  (FIPS).  should  be  compulsory  and 
binding. 

It  has  been  necessary  from  time  to  Hme  to 
waive  the  use  of  these  compulsory  FIPS  when 
compliance  would  adversely  affect  the 
accomplishment  of  an  agency's  mission  or 
cause  a  major  adverse  Hnanciai  impact  on 
the  agency  which  is  not  offset  by 
Covammentwide  savings.  For  some 
previously  issued  FIPS.  I  have  already 
delegated  to  the  heads  of  agencies  the 
authority  to  waive  the  standards  under 
certain  conditions.  However,  for  other  FIPS  I 
have  retained  the  waiver  authority. 

The  provisions  of  the  Computer  Security 
Act  of  1987  clarify  the  conditions  for  the 
delegation  of  waiver  authority  to  the  heads  of 
departments  and  agencies.  I  thinli  that  these 
officials  are  t>es(  able  to  matie  the  decisions 
about  the  impact  of  standards  on  agency 
mission  and  costs,  and  that  the  efficiency  of 
Government  operations  would  be  improved  if 
these  ofricials  had  the  authority  to  waive 
standards  when  necessary. 

Therefore.  I  hereby  delegate  to  you  the 
authority  to  waive,  under  the  conditions 
specified  in  the  attached  procedurea. 
previously  issued  and  all  sul>sequent  FIPS 
that  are  compulsory  for  Federal  agency  use  in 
the  acquisition  and  management  of 
computers  and  related  telecommunications 
systems.  You  may  redelegate  this  authority 
only  to  a  senior  ofHcial  designated  pursuant 
to  section  SMBIb)  of  title  44  of  the  U.S.  Code. 
The  procrdures  for  waiving  these  previously 
issued  mandatory  FIPS  are  attached. 

If  you  have  any  questions  regarding  this 
change,  please  contact  |ames  H.  Burrows. 


Room  B154  Technology  Building:  National 

Institute  of  Standards  and  Technology; 

Caithersburg.  >XD  20886. 

C  William  Verity. 

Secretary  of  Commerce. 

Attachment 

Procedures  for  Waivers  for  the  Federal 
information  Processing  Standards  (FiPSI 

Under  certain  exceptional  circumstances, 
the  heads  of  Federal  departments  and 
agencies  may  approve  waivers  to  Federal 
Information  Processing  Standards  (FIPS).  The 
head  of  such  agency  may  redelegate  such 
authority  only  to  a  senior  ofTicial  designated 
pursuant  to  section  3508(b)  of  Title  44.  US. 
Code.  Waivers  shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of  the 
mission  of  an  operator  of  a  Federal  computer 
system,  or 

b.  Cause  a  major  adverse  financial  impact 
on  the  operator  which  it  not  offset  by 
Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the  information 
detailed  above.  Agency  heads  may  also  act 
without  a  written  waiver  request  when  they 
determine  that  conditions  for  meeting  the 
standard  cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written  decision 
which  explains  the  basis  on  which  the  agency 
head  made  the  required  flnding(s).  A  copy  of 
each  such  decision,  with  procurement 
sensitive  or  classified  portions  cleariy 
identiHed.  shall  be  sent  to:  National  Institute 
of  Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions.  Technology  Building. 
Room  B-154;  Caithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver  granted 
and  each  delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committee  on  Government  Operations  of  the 
House  of  Representatives  and  the  Committee 
on  Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the  Federal 
Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment  and/ 
or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of  the 
notice  of  solicitation  for  offers  of  an 
acquisition  or.  if  the  waiver  determination  is 
made  after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supfwrting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized  and 
decides  to  malte  under  5  U.S.C  Sec.  552(b). 
shall  be  pari  of  the  procurement 
documentation  and  retained  by  the  agency. 
|FR  Doc.  89-2035  Filed  1-27-89.  8:45  am] 
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Malcolm  BaMrtgo  National  Quality 
Award's  Panal  of  Judgas;  PulMIc 
Meeting 

AOtNCV:  National  Institute  for 
Standards  and  Technology.  DoC. 


•♦■».- 


'  r 
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action;  Notice  trf  pnblic  meeting. 

•UMMIAIIy:  Pursuant  ts  tke  Federal 
Advisory  Committee  Act  5  U.S.C.  App.. 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Panel  erf  f««lgee  of  the 
Malcolm  Baldrige  National  Quality 
Award  from  Thursday,  February  9, 
through  Friday,  February  10, 1980.  The 
Panel  of  Judges  is  composed  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce.  "Hie  piupose 
of  this  meeting  is  to  review  criteria  and 
processes  for  the  1989  Award. 

DATES:  The  meeting  will  convene 
February  9, 1969  at  8:30  a.m.  and  ad)oum 
at  approximately  1:00  pja.  on  Febniaiy 
10. 1989. 


:  The  meeting  will  be  held  at 
the  Radisaon  Hotel.  711  Northwest  72nd 
Aveiuie,  Miami,  Florida  SS12B. 

MM  PURTHCR  MPOmiATION  CONTACT: 

Dr.  Curt  W.  Reimann.  Associate  Director 
for  Quality  Programs,  National  faistrtute 
for  Standards  and  Technology, 
Caithersburg,  Maryland  20889. 
telephone  number  (901)  97S-a08e. 
St»nsaKMTAIIV  INTOilMATION.  The 
public  is  invited  to  attend  this  meeting 
and  flie  Chairperson  will  entertain 
comments  or  questions  at  an 
appropriate  time  during  the  meeting. 
Any  person  wishing  to  attend  the 
meetmg  should  inform  Curt  Reimann  at 
the  ad^ss  shown  above. 
Ray  Kanunar, 
Acting  Director. 

Date;  January  23.  Maa 
(PR  Doc  8»-2036  Filed  1-27-88;  8:45  am] 
cooc  ss«a-i»-« 


AdrnMslrallen 

Mld-AdaoMc  RsHery  iftwagsment 


AOBNCV:  National  Marine  Fisheries 
Senrica.tifOAA,  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Coimcil  will  oHivene  a 
public  meeting  on  February  15, 1989,  at  1 
p.m..  and  adjourn  in  the  afternoon  on 
Febrtiaiy  16  at  the  TideMiatar  Ino.  Dover 
Street,  Easton,  MD,  to  discuss  pro^posed 
amendments  to  the  Magnuson  Fishery 
Conservation  and  Management  Act  as 
weH  to  discuss  o^r-fiafaery 
managesMnt  md  adminiatrative 
matters.  Oe  ptriilic  aieeting  jnay  be 
lengtianad  ar  afaortened  depending  apon 
propeaa  ef  the  sgrnriii.  The  CooBoil  may 
conveae  adaaed  seesioa  (aot  opea  ta 
the  public)  to  discass  perramid  and/«r 
national  security  auttters. 


For  further  information,  contact  fcrfm 
C.  Bryson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council 
300  South  New  Street,  Room  2115. 
Federal  BuHding,  Dover.  DE 19901-6790: 
telephone:  (302)  874-2331. 

Date:  January  24. 1989. 
)oeP.  dam. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  h4aao^ement.  National 
Marine  Fisheries  Service. 
(FR  Doc.  88n2070  Piled  l-27-«9: 8:46  mm] 


South  AUantie  FitharyJIanagefiMnI 
Council;  PuMc  Meeting 

AQENCv:  National  Marine  Fisheries 
Senrice,  NOAA,  Conusferoe. 

The  South  Atlantic  Pidiery 
Management  Comdl  and  its 
Conuaittees  will  convene  public 
meetii^  at  the  Jekyll  bland  Club.  371 
Riaeiview  Drive,  jelgrll  Mand.  GA. 
February  21-24, 1989,  to  discuss  ^nmp. 
scattops,  spiiqr  lobster,  snapper /^traper, 
mackerel  and  odier  fidiery  nanagenwnt 
busineaa.  Also,  the  Council's  Cxecatrve, 
Finance,  Statement  of  Orgaaiaation, 
Practices,  and  Rvcedures  (S(M>Pb),  and 
Law  Enforrcement  Corandttees  will 
canvene  public  meetings;  the  CotmciTs 
PersoniKl  Cenumttee  will  convene  a 
closed  session  (not  open  to  the  public). 

A  detailed  agenda  will  be  available  to 
the  pid^c  on  or  about  Februaiy  8. 1988. 
For&rtfaer  information  contact  Carrie  R. 
F.  Kai^  Public  iafennatioD  SpedaiiBt 
South  AtianticFisheiy  Management 
CoundL  One  Soirtiipaili  Cirdle,  Suite 
306.  CfaatleBtan.  SC  29407;  telephone: 
(803)  571-4366. 

Date:  Janoary  24. 1989. 
|oe  P.  deal. 

Acting  Director.  Office  of  Fisheries 
Conservation  oadManqgement,  NationaJ 
Marine  Fisheries  Service. 

[FR  Doc  88-2071  Filed  1-27-80;  8.-45  am] 


that  a  notice  was  published  in  the 
Federal  Register  on  December  19. 1988, 
53  FR  50989-50990.  informing  interested 
parties  how  to  be  designated  as  eligible 
to  receive  Endowment  Challenge  Grant 
funds. 

Deadline  For  Transmittal  Of 
Applications:  June  9. 1989. 

Applications  Available:  April  11. 1969. 

A  vailable  Funds:  fizeee  million. 

Estimated  Range  of  Awards:  Regular 
Grants:  $5a000-^00.0G0.  Large  Grants 
Over  $1,000,000. 

Estimated  A  verage  Size  A  wards: 
Regular  Grants:  $256,000.  Large  Grants: 
$1,744,000. 

Estimated  Number  of  Awards:  20  to 
30. 

Project  Period:  2M  months. 

Fundraising  Period:  18  months. 

Applicable  Regulations:  The 
Endowment  Challenge  Grant  Program 
Regulations.  34  CFR  Part  628. 

For  AppUcationa  Or  Information . 
Contact  Ms.  Anne  Price<^ollins.  Chi^ 
Challenge  Grant  and  Endowment 
Branch,  U.S.  Department  of  Education. 
400  Maryland  Avenue  SW.,  Room  3042. 
ROB-^,  Washington.  DC  20202, 
Telephone:  (202)  732-3335.  Applications 
will  be  sent  to  those  institutions 
designated  as  eligible  under  the  Title  HI 
Programs. 

PrapMi  Authority:  20  U.S.C  lOSSa. 
Dated:  January  18. 1S89. 
Kenneth  D.  WUtalwad. 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  88-2052  Hied  1-27-80;  8:45  an^ 


DEPARTMENT  OF  EDUCATION 

ICFDA  No.  84.6310] 

Notice  InwHing  AppiicMiom  for  New 
Awards  UnderUte  Endowment 
Clurileiige  Grant  Program  fer  ftacal 
Year  1989 

Purpese:  Provide  grants  to  eligible 
institutions  of  hi^ier  education  so  they 
can  establish  w  increase  their 
eodoMrment  Katids. 

£%fib//r<y:  Potential  applicants, 
includingcuivent  fnirtees  -raider  any  ef 
the  progiasn  aufeetteed  by  Title  ill  til 
the  Higher  Education  Act  are  advised 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

[ERA  OeckatNa.  88-6S-Na] 

Hadaon  Qaa  Systems,  Infc;  Order 
Extending  Blanicet  AuftorlzaAionto 
Import  NMurM  Gas;  ConecHon 

AOENCV:  Eoonomic  Regulatory 
Administration,  DOE. 

ACnOSC  Correction  of  dacket  number. 


r.  The  Padaral  PmislHr  aatioe 
of  the  Order  issued  in  this  dodcat 
published  January  9, 1989,  54  FR  660. 
incorrectly  TCfermced  the  docket 
niunber.  llie  Federal  Raglstar  notice 
^aidd  be  changed  te  read:  The  order 
issued  in  ERA  Docket  88-A&-NG 
authcHizes  Hadson  Gas  Systems.  Inc.  to 
import  up  to  50  Bcf  of  Canadian  natural 
gas  for  two  years  beginning  March  3. 
1989. 


4S24 
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lMu«d  in  Washington.  DC.  lanuary  25. 


AadMay( 

Acliitg  Dinctor.  Officm ofFu»tM  Progmmt, 
Economic  Regulatory  Administration. 
|FR  Doc.  80-2007  Pilad  1-27-80:  8:4S  am) 


ICIUOeelwtlto. 

Tsnnaaw 

AineiMhiQ  a 
Natural  Qaa 


Wpaiwa  Co;  Order 
AuttMftntlon  To  Import 
Canada  and  Oranting 


:  Economic  Regulatory 
Administration.  DOE. 

AcnOH:  Notice  of  order  amending 
■utiiorlzation  to  import  natural  gas. 


r  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  amending  an  existing 
import  authorixation  previously  granted 
to  Tennessee  Gas  Pipeline  Company 
(Tennessee)  in  DOE/ ERA  Opinion  and 
Order  No.  131.  (Order  131)  issued  June 
19.  ime.  to  extend,  for  two  years, 
baginning  on  the  dale  of  first  delivery 
aflar  th«  issuance  date  of  the  order,  the 
blanket-type  import  authority  that  is  a 
part  of  Tennessee's  negotiated  long-term 
gas  supply  contact  for  which  Order  Nos. 
131  granted  an  import  authorization 
term  ending  October  31.  2000. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  3F-060. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-4)478.  The  docket  room  is  open 
between  the  hours  of  8.-00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  Holidays. 

in  Waahington.  IX],  |anuary  18, 


iLluGUey. 

Acting  Director.  Officm  ofFiteU  Programs, 
Boonomic  Ragulatory  Administration. 
|FR  Doc.  a»-200a  Fll«l  l-<27-«0(  8:45  ami 


Federal  Energy  ReQuntory 


at  at.) 


Palute  PIpeine  Co,  et  eL;  Netural  Qaa 
CeiUflcala  FMnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Paiuta  Pipeline  Company 

(Docket  No.  CPa0-82»-OOO| 
lanuary  19. 1960. 

Take  notice  that  on  January  17, 19ea 
Paiule  Pipeline  Company  (Paiute),  P.O. 
Box  041S7.  Las  Vegas.  Nevada  89193- 
4197.  Tiled  in  Docket  No.  CP80-e28-000  a 
request  pursuant  to  i  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205]  for  authorization  to 
transport  natural  gas  on  behalf  of 
Harvey's  Resort  Hotel/Casino  (Harvey's 
Resort)  under  the  authorization  issued  in 
Docket  No.  CP87-809-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
Is  on  nie  with  the  Commission  and  open 
to  public  inspection. 

Paiute  would  perform  the  proposed 
transportation  service  for  Harvey's 
Restort.  a  end-user  of  natural  gas. 
pursuant  to  a  transportation  service 
agreement  dated  November  14. 1988. 
under  Paiute's  Rate  Schedule  IT-l.  It  is 
stated  tlial  the  term  of  the  service 
agraement  is  from  November  14. 1968. 
and  shall  continue  in  effect  for  a  period 
extending  for  a  primary  term  to  and 
including  October  31. 1991.  and  month  to 
month  thereafter.  Paiute  proposes  to 
transport  on  a  peak  day  up  to  580 
MMBtu;  on  an  average  day  300  MMBtu: 
and  on  an  annual  basis  109.500  MMBtu 
of  natural  gas  for  Harvey's  Resort. 
Paiute  proposes  to  receive  tlie  gas  for 
Harvey's  Resort  account  at  the  point  of 
receipt  at  the  interconnection  between 
the  facilities  of  Paiute  and  Northwest 
Pipeline  Corporation  at  the  Idaho- 
Nevada  border.  Paiute  would  transport 
and  redeliver  the  gas  to  Southwest  Gas 
Corporation-Northern  Nevada 
(Southwest),  a  local  distribution 
company,  for  the  account  of  Harvey's 
Resort  at  the  Slateline  City  Gas  No.  1 
delivery  point  located  in  Douglas 
County.  Nevsda.  It  is  stated  that  the 
natural  gas  transported  under  the 
transportation  service  agreement  may 
be  received  on  behalf  of  Harvey's  Resort 
or  any  local  distribution  company  or 
affiliate  of  Harvey's  Resort  which  has 
an  appropriate  contractual  arrangement 
with  Harvey's  Resort.  Paiute 
understands  that  Harvey's  Resort  has 
entered  into  a  service  agreement  with 
Southeast  Paiute  asserts  that  no  new 
facilities  are  required  to  implement  the 
proposed  service. 

It  Is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of  i  284.223(aHl) 
of  the  Regulations.  Paiute  commenced 
such  self-implementing  service  on 
November  17. 1988.  as  reported  in 
Docket  No.  ST89-13eO-00a 


Comment  date:  March  8. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Cofporatioa 

(Docket  No.  CP8O-e44-000| 
lanuary  19. 1080. 

Take  notice  that  on  January  17, 1989. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108.  flled  in  Docket  No. 
CP9D  844  000  a  request  pursuant  to 
ii  157.206  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  the  account  of  Natural  Gas 
Clearinghouse.  Inc.  (NGCH).  a  marketer 
of  natural  gas,  under  Northwest's 
blanket  certiflcate  issued  in  Docket  No. 
CPe6-578-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport  on  an 
intemiptible  basis  up  to  200.000  MMBtu 
of  natural  gas  on  a  peak  day.  2.000 
MMBtu  on  an  average  day  and  730.000 
MMBtu  on  an  annual  basis  for  NGCH. 
Northwest  states  that  it  would  perform 
the  transportation  service  for  NGCH 
under  Northwest's  Rate  Schedule  Tl-1 
for  a  primary  term  continuing  until 
October  31, 1990,  and  continue  on  a 
monthly  basis  thereafter.  Northwest 
indicates  that  it  would  transport  the  gas 
from  various  existing  receipt  points  on 
Northwest's  system  in  Rio  Blanco  and 
La  Plata  Counties.  Colorado:  San  Juan 
and  Rio  Arriba  Counties,  New  Mexico: 
and  Uncoln  and  Sweetwater  Counties, 
Wyoming  to  various  delivery  points  in 
the  states  of  Colorado,  Utah,  and 
Wyoming. 

It  is  explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  i  284.223  of 
the  Commission's  Regulations  as 
reported  in  Docket  No.  ST8»-lse7. 
Northwest  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  March  6. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


S.T( 


Gas  PIpeDna  Company 

(Docket  No.  CPa0-a42-OOO| 
January  10. 1080. 

Take  notice  tiiat  on  January  17, 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP8»- 
642-000  a  request  pursuant  to  1 157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 


transportation  service  for  O  &  R  Energy 
Development  Inc.  (O  ft  R).  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18, 

1987.  purauant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  (Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  October 
18. 1988.  as  amended,  under  its  Rate 
Schedule  IT.  it  proposes  to  transport  up 
to  50.000  dekatherms  (dt)  per  day 
equivalent  of  natiu-al  gas  for  O  ft  R. 
Tennessee  states  that  it  would  transport 
the  gas  fix>m  receipt  points  located  in  the 
.states  of  Louisiana.  Mississippi.  New 
York,  Ohio.  Pennsylvania.  Texas,  and 
West  Virginia,  and  deliver  such  gas  to 
various  points  off  Teiuiessee's  system, 
points  located  in  multiple  states. 

Tennessee  advises  that  service  under 
1 284.223(a)  commenced  Noveml>er  1, 

1988,  as  reported  in  Docket  No.  STB9- 
1074  (filed  December  1. 1988).  Tennessee 
further  advises  that  it  would  transport 
50.000  dt  on  an  average  day  and 
18.250.000  dt  annually. 

Comment  dale:  March  6, 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-616-0001    - 
lanuaiy  10, 1088. 

Take  notice  that  on  January  13, 1989, 
United  Gas  Pipe  line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-616-4XX), 
a  request  purauant  to  §§157.205  and 
284.223  of  the  Commission's  Regidations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-6-O0a  pursuant  to 
section  7  of  the  Natural  Gas  Act,  for 
Victoria  Gas  Corporation  (Victoria),  a 
marketer,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  up  to  a 
maximum  of  103.000  MMBtu  of  natiu-al 
gas  per  day  for  Victoria  fiY>m  specific 
receipt  points  in  various  states  to 
specific  delivery  points  in  various  states. 
United  anticipates  transporting  up  to 
103,000  MMBtu  on  a  peak  day  and 
average  day,  and  37,595,000  MMBtu 
annually  for  Victoria.  United  explains 
that  service  commenced  November  21, 
1988.  under  §  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-1492. 

Comment  date:  March  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Paiute  Pipelioe  Cosopany 

(Docket  No.  CPa»-623-000] 
January  23. 1989. 

Take  notice  that  on  January  17. 1989. 
Paiute  Pipeline  Company  (Paiute).  P.O. 
Box  94197.  Las  Vegas.  Nevada  89193- 
4197.  filed  in  Docket  No.  CP89-623-000  a 
request  punuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Gold  Fields 
Operating  Co. — Chimney  Creek,  a 
subsidiary  of  Gold  Fields  Mining 
Corporation  (Gold  Fields),  an  end-user, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP87-309-000  on  August  31. 
1968.  pursuant  to  section  7  of  the 
Natwal  Gas  Act  all  as  more  fiiUy  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Paiute  states  that  pursuant  to  a 
transportation  agreement  dated 
November  14. 1988,  unders  its  Rate 
Schedule  IT-l,  it  proposes  to  transport 
up  to  1,250  MMBtu  per  day  equivalent  of 
natural  gas  for  Gold  Fields.  Paiute  states 
that  it  would  receive  the  gas  at  the 
interconnection  between  Paiute  and 
Northwest  Rpeline  Corporation  at  the 
Idaho-Nevada  border  and  would 
transport  and  redeliver  the  gas  at  the 
Gold  Fields  delivery  point  in  Humboldt 
County,  Nevada. 

Paiute  advises  that  service  under 
§  284.223(a)  commenced  November  7. 
1988.  as  reported  in  Docket  No.  ST89- 
1359  (filed  December  19. 1988).  Paiute 
estimates  that  it  would  transport  750 
N^fBtu  on  an  average  day  and  275,000 
N^IBtu  annually. 

Comment  date:  March  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-613-000] 
January  23, 1989. 

Take  notice  that  on  January  13. 1989. 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP8&-613-000  a 
request  purauant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  EnMark  Gas 
Corporafion  (EnMark),  under  WNG's 
blanket  certificate  issued  in  Docket  No. 
CP86-631-00a  purauemt  to  section  7  of 
the  Natural  Gas  Act,  all  as  moreiully 
set  forth  in  the  application  which  is  on 
file  vtrith  the  Commission  and  open  to 
public  inspection. 

WNG  requests  authorization  to 
transport,  bn  an  intemiptible  basis,  up 
to  a  maximum  of  186.500  MMBtu  of 


natural  gas  per  day  for  EoMbA.  from 
receipt  points  located  in  Kansas, 
Oklahoma  and  Wyoming  to  delivery 
points  located  in  Kansas  and  Texas. 
WNG  anticipates  transporting,  on  an 
average  day  50.000  MKffltu  and  an 
aimual  volume  of  18.250.000  MMBtu. 

WNG  states  that  the  transportation  of 
natural  gas  for  EnMark  commenced 
December  1. 1968.  as  reported  in  Docket 
No.  ST89-lS6&-O0a  for  a  120^y  period 
pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certifiate  issued  to  WNG  in 
Docket  No.  CP86-631-000. 

Comment  date:  March  9, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  tliis  notice. 

7.  Paiute  Pipdine  Company  '~ 

(Docket  No.  CP89-6Z7-000) 
January  23, 1988. 

Take  notice  tliat  on  January  17. 1989. 
Paiute  Pipeline  Company  (Paiute).  P.O. 
Box  94197.  Las  Vegas.  Nevada  69193- 
4197.  filed  in  Docket  No.  CP89-«27-000  a 
request  purauant  to  f  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptil>le 
transportation  service  for  Sierra  Pacific 
Power  Company  (Sierra  Pacific),  an  end- 
user  and  local  distribution  company, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP87-309-000  on  August  31. 
1988,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  widi 
the  Ck)nmiission  and  open  to  public 
inspection. 

Paiute  states  that  punuant  to  a 
transportation  agreement  dated 
Noveml)er  14. 1988.  under  its  Rate 
Schedule  IT-l.  it  proposes  to  transport 
up  to  90,000  MMBtu  per  day  equivalent 
of  natural  gas  for  Sierra  Pacific.  Paiute 
states  that  it  would  receive  the  gas  at 
the  interconnection  between  Paiute  and 
Northwest  Pipeline  Corporation  at  the 
Idaho-Nevada  border  and  would 
transport  and  deliver  the  gas  to  Sierra 
Pacific  at  seven  delivery  points 
identified  in  the  transportation 
agreement. 

Paiute  advises  that  service  under 
§  284.223(a)  commenced  Noveml>er  17. 
1988.  as  reported  in  Docket  No.  ST89- 
1362  (filed  December  19, 1988).  Paiute 
estimates  that  it  would  transport  10,700 
MMBtu  on  an  average  day  and  3.900.000 
MMBtu  annually. 

Comment  date:  March  9, 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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t.UiiitadGMnp«liM 

(Docket  No.  CPW-n$-OQOl 
lanuary  23,  IflM. 

Take  notice  that  on  |anuary  13. 198ft, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  147a  Houston.  Texai  77251- 
1478,  filed  a  request  pursuant  to 
i  1 157.206  and  2M.223  of  the 
Commission's  Regalations  in  Docket  No. 
CPRB-915-000,  to  provide  tnterrnptible 
transportation  service  on  behalf  of 
Loutex  Energy.  Inc.,  a  producer  and 
marketer  of  natural  gas.  ander  United's 
blanket  certificate  iasoed  in  Docket  Na 
CPStMMXn  pursuant  to  section  7  ol  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  the  Intemptible 
Gas  Transportation  Agreement  Tl-21- 
1970,  dated  November  17, 1968,  proposes 
to  transport  a  maximum  daily  quantity 
of  480^36  MMBtu  and  that  service 
conuncnced  December  13. 1988^  as 
reported  in  Docket  No.  STaB-1497. 
pursuant  to  |  284a23(a)  of  the 
CommissioQ's  Regulations. 

Comment  date:  March  9. 19801,  in 
accordance  with  Standard  Para^vph  G 
at  the  end  of  this  ootioa. 

8.  Pahila  PIpsMns  Conipaay 

(Docket  No.  CP8B-0ZS-<Xn| 
lanuary  23.  19SBl 

Take  notice  that  oo  January  17. 1988, 
Paiute  Pipeline  Company  (Paiutej.  P.O. 
Box  1M197.  Las  Vegas,  Nevada  8819^ 
4197.  rUed  in  Docket  No.  CP8e-a25-000  a 
request  pursuant  to  1 157,206  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intermptible 
transportation  service  for  United  &igine 
A  Machine  Company  (United),  •!%  end- 
user,  under  the  blanket  certificate  issued 
in  Docket  No.  CP87-30ft-000  on  August 
31. 1988.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  sll  ss  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Paiute  states  thai  pursuant  to  a 
transportation  agreement  dated 
November  14, 1988.  under  its  Rata 
Schedule  IT-l,  it  proposes  to  transport 
up  to  400  MMBtu  per  day  equivalent  of 
natural  gas  for  United.  Paiute  slates  that 
it  would  receive  the  gas  at  the 
interconnection  between  Paiute  and 
Northwest  Pipeline  Corporation  at  the 
Idaho-Nevada  border  and  would 
transport  and  deliver  the  gas  to 
Southwest  Gas  Corporstion-Northem 
Nevada  (a  local  distribution  company) 
at  the  Carson  Qty.  Nevada.  Gate  Na  3 
delivery  point  for  the  account  ol  United. 


Paiute  adviaea  tbat  sarvios  i 
I  284.223(a)  commenced  November  17, 
1988.  as  reported  in  Docket  No.  ST80- 
1357  (filed  December  19, 1988).  Paiute 
estimates  that  it  would  transport  28S 
MMBtu  on  an  average  day  and  103.000 
MMBtu  annually. 

Comment  date:  March  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


18lT« 


I  Gas  PipaHoa  Coaapaay 


[Docket  No.  CFB0-aai-OOO| 
lanuary  23, 1980. 

Take  notice  that  on  January  12, 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP88- 
601-000  a  request  pursuant  to  1 157,205 
of  the  ComnUssion's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205). 
for  authorization  to  provide  a 
transportation  service  for  Seagull 
Marketing  Services.  Inc.  (Seagull),  a 
marketer,  under  Tennessee's  blanket 
certiHcate  issued  in  Docket  No.  CP87- 
115-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Comaission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated 
November  28. 1988.  as  amended 
November  29. 1988,  it  proposes  to 
transport  natural  gas  for  Seagull,  on  an 
intermptible  basis,  from  receipt  points 
located  in  Texas,  Louisiana.  Mississippi 
and  offshore  Louisiana  to  delivery 
points  located  at  (1)  Ripley,  Tappah 
County.  l)4ississippi.  and  (2)  three  points 
of  interconnection  with  Texas  Eastern 
Transmission  Corporation  in  Tallula, 
Issaquena  County.  Mississippi:  Bloom, 
Scioto  County.  Ohio:  and  Colbert 
Colbert  County,  Alabama.  Tennessee 
anticipates  transporting  250,000  Dt  oo 
both  average  and  peak  days,  which 
would  result  in  91,280,000  Dt.  being 
transported  annually.  Tennessee 
advises  that  the  transportation  service 
commenced  on  Deceinber  2, 1988.  as 
reported  in  Docket  No.  ST8»-1409, 
pursuant  to  i  28«,223(a)(l)  o<  the 
Commission's  Regulations. 

Comment  date:  March  9. 1989,  in 
accordance  with  Standard  Paragraph  G 
St  the  end  of  this  notice. 

11.  Kacr-McGaa  Corporatloo 

(Docket  No.  COh~t7-txn\ 
lanuary  23.  IMi. 

Take  notice  that  on  December  23, 
1968,  Kerr-McCee  Corporation  (Kerr- 
McGee)  of  P.O.  Box  25881.  Oklahoma 
City,  Oklahoma  73125.  filed  an 
appttcation  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 


Regnlatory  Commission's  (Commission) 
regulations  thereunder  requesting  that 
the  ConMBission  amend  its  certificate  in 
Docket  No.  C178-47  to  add  the  acreage 
from  the  ten  ot)ier  certificates  Usted  in 
the  Appendix  and  dekte  the  acreage 
from  those  ten  other  certificates,  all  as 
more  fnOy  set  forth  in  the  apptication 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Kerr-McCee  states  that  it  has  recently 
entered  into  a  settlement  with  Natural 
Gas  Pipeline  Company  of  America 
(NGPL).  As  part  of  the  settlement  Kerr- 
McGee  and  NGPL  have  terminated  all  of 
their  contracts  and  entered  into  a  new 
gas  purchase  agreement  dated 
December  1. 198a  that  supersedes  all 
prior  contracts.  Kerr-McGee  re(|uests 
that  this  new  gas  purchase  agreement  be 
accepted  ss  a  suppleaient  to  its  Rate 
Schedule  No.  149  and  that  its  existing 
NGPL  rate  schedules  listed  in  the 
Appendix  be  consolidated  into  Rate 
Schedule  Na  14a 

Comment  dote:  February  9. 1980,  in 
accordar>ce  with  Standard  Paragraph  ] 
at  the  end  of  this  notice. 

Appendix 


RSM 

uia 

OochMNa 

LocaSON 

No. 

46 

6-11020 

S.E.  Cwratc*  Raidl  Taiaa 
Ca«Nl«;OUatioma. 

88 

CMS-805 

MlM  Basin,  Eddy  County. 

Nw  MBrioo. 

132 

CP6-8 

Waal  Camann  Btocli  543, 

149 

a7»-47 

SouMt  Manh  Mand  Block 
142  Raid.  OHahora  Lou- 

ISO 

a78-48 

Eaal   CSNNKn   BtocS    34, 

18B 

080-144 

Vanoaon  Blocta  278  and 
287.  OBitaora  Loiniana. 

173 

CMMSa 

High  Mand  A-414.  Offshore 

174 

c«>-eo8 

80N81  MaUt  islwid  143-& 

175 

080-509 

Waal  C«iwron  Biocfcs  116 
and  118,  ORtfiora  Ij»M- 

178 

080-510 

South  Marsh  Maad  265. 
Omhow  Loiaaiana 

191 

OSS-ISI 

Vamdkin     277.     OHahora 

12.  Pahite  PfpeHne  Company 

(Docket  No.  CpaO-822-000) 
January  23.  1989l 

Take  notice  that  on  January  17. 198a 
Paiute  Pipehne  Company  (Paiute).  P.O. 
Box  94187.  Las  Vegas,  Nevada  89193- 
4197.  filed  in  Docket  Na  CP80-022-000  a 
request  pursuant  to  \  157.206  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206)  for 
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authorization  to  transport  natural  gas  on 
behalf  of  Harrah's  Club  d/b/a  Harrah's 
Lake  Tahoe  Resort  (Harrah's),  an  end 
user,  under  its  blanket  authorization 
issued  in  Docket  No.  CP87-309-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Paiute  would  perform  the  proposed 
intermptible  transportation  service  for 
Harrah's,  pursuant  to  an  intermptible 
transportation  service  agreement  dated 
November  14. 1988  (Agreement  No.  14), 
The  transportation  agreement  is 
effective  for  a  primary  term  to  and 
including  October  31, 1991.  and  shall 
continue  month  to  month  thereafter 
unless  terminated  by  thirty  days  written 
notice  by  either  party.  Paiute  proposes 
to  transport  approximately  720  MMBtu 
of  natural  gas  on  a  peak  day;  on  an 
average  day  approximately  370  MMBtu; 
and  on  an  annual  basis  134,000  MMBtu 
of  natural  gas  for  Harrah's.  Paiute 
proposes  to  receive  the  subject  gas  at 
the  interconnection  between  the 
facilities  of  Paiute  and  Northwest 
Pipeline  Corporation  at  the  Idaho- 
Nevada  border.  Paiute  will  transport 
and  redeliver  the  gas  to  Southwest  Gas 
Corporation-Northern  Nevada  ,  a  local 
distribution  company,  for  the  account  of 
Harrah's  at  the  Stateline  City  Gate  No.  1 
delivery  point  located  in  Douglas 
County,  Nevada. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Conmiission's 
Regulations.  Paiute  commenced  such 
self-implementing  service  on  November 
17, 198a  as  reported  in  Docket  No. 
ST89-1363-O00. 

Comment  date:  March  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Algonquin  Gas  Transmission 
Company 

|Docl(et  No.  CP88-167-001I 
lanuary  23, 1989. 

Take  notice  that  on  January  12, 1989, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road, 
Boston,  Massachusetts  02135,  filed  an 
application  in  Docket  No.  CP88-167-001. 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  mles  and  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  so  as  to  amend  its 
application  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Algonquin  to  (1)  render  a  transportation 
ser\  ice  for  a  primary  term  of  twenty 
yeais  pursuant  to  proposed  Rate 


Schedule  X-34  to  be  filed  as  part  of 
Algonquin's  FERC  Gas  Tariff  Original 
Volume  No.  2  and  (2)  constmct  and 
operate  certain  required  facilities,  all,  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Algonquin  states  that  its  original 
application  and  this  amendment  involve 
transportation  of  natural  gas  to  be  used 
as  fuel  at  the  Town  of  Braintree  Electric 
Light  Department  (Braintree)  96 
Megawatt  Potter  Electric  Generating 
Station. 

More  Specifically,  Algonquin  seeks 
authorization  in  this  Amendment  to: 

(1)  Provide  intermptible 
transportation  service  to  Boston  Gas 
Company  ("Boston  Gas")  up  to  21.660 
MMBtu  per  day  under  proposed  Rate 
Schedule  X-34  in  lieu  of  firm 
transportation  service  originally 
proposed  to  be  provided  to  Braintree. 

(2)  Establish  a  new  delivery  point  to 
Boston  Gas  in  lieu  of  a  delivery  point  to 
Braintree  in  the  vicinity  of  Braintree's 
Potter  Generating  Station.  Such  delivery 
point  is  at  the  same  location  as 
originally  proposed  for  Braintree. 

(3)  Constmct  and  operate  2.2  miles  of 
16-inch  pipeline  and  a  meter  station  at 
the  new  delivery  point  in  lieu  of  more 
extensive  facilities  originally  proposed. 

Tlie  changes  in  service  and  facilities 
proposed  in  this  amendment  result  from 
Braintree's  decision  to  purchase  its 
supply  from  Boston  Gas  instead  of 
finalizing  its  agreement  to  purchase  its 
supply  of  natural  gas  from  Connecticut 
Natural  Gas  Corporation  as  originally 
proposed.  The  change  in  the  supply 
receipt  point  and  the  change  from  firm 
to  intermptible  transportation  service  by 
Algonquin  results  in: 

Substantial  reduction  in  facility 
requirements. 

Substantial  reduction  in  facility  cost. 

Lower  rates  ultimately  paid  by 
Braintree.  The  lower  rate  benefit  is 
offset  to  some  extent  by  the  reduction  in 
supply  availability  to  Braintree 
compared  to  the  original  proposal. 

Comment  date:  Febmary  13, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

14.  Questar  Pipeline  Company 

[Docket  No.  CP89-621-000] 
January  23. 1989. 

Take  notice  that  on  January  17, 1988. 
Questar  Pipeline  Company  (Questar).  79 
South  State  Street  P.O.  Box  11450,  Salt 
Uke  City,  Utah  84147.  filed  in  Docket 
No.  CP89-621-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP8&- 
650-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  proposes  to  transport  natural 
gas  on  an  intermptible  basis  for 
Westinghouse  Electric  Corporation 
(Westinghouse).  Questar  explains  that 
service  commenced  December  15, 1988, 
under  S  284.223(a)  of  the  Commission's 
Regulations.  Questar  explains  that  the 
peak  day  quantity  would  be  1,000 
MMBtu,  the  average  daily  quantity 
would  be  655  MMBtu.  and  that  the 
armual  quantity  would  be  239.075 
MMBtu.  Questar  explains  that  it  would 
recieve  natural  gas  for  Westinghouse's 
account  at  receipt  points  located  in  Utah 
and  Wyoming.  United  states  that  it 
would  redeliver  the  gas  at  delivery 
points  located  in  Utah. 

Comment  date:  March  9. 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

15,  Natural  Gas  Pipeline  Company 

(Dodiel  No.  CP89-63O-O0OI 
January  23, 1989. 

Take  notice  that  on  January  17. 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street 
Lombard,  Illinois  6014a  filed  in  Docket 
No.  CP89-630-000  a  request  pursuant  to 
§§  157.205  and  284.223(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  intermptible 
basis  for  Mitchell  Marketing  Company 
(Mitchell),  a  marketer  of  natural  gas, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-582-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  states  that  it  proposes  to 
transport  natural  gas  for  Mitchell 
between  a  point  of  receipt  in  Texas  and 
numerous  delivery  points  located  in 
Texas  and  Illinois. 

Natural  further  states  that  the 
maximum  daily,  average  and  annual 
quantities  that  it  would  transport  for 
Mitchell  would  be  20,000  MMBtu 
equivalent  of  natural  gas  (plus  any 
additional  quantities  accepted  pursuant 
to  the  overmn  provisions  of  Natural's 
Rate  Schedule  ITS],  15,000  MMBtu 
equivalent  of  natural  gas  and  5,475,000 
MMBtu  equivalent  of  natural  gas. 
respectively. 

Natural  indicates  that  in  a  fihng  made 
with  the  Commission  on  January  17. 
1989,  it  reported  that  transportation 
service  for  Mitchell  had  begun  on 
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■utooMttc  •athoriiation  provtokma  of 
I  2M.223(a). 

Coament  data:  March  9^  19M.  in 
•ccordanc*  with  Standard  Parayvph  C 
■t  the  end  of  thia  notice. 

It.  Taxaa  Easlani  TranamiHioo 


disadvantage  to  TETOO't  ethn- 


IDodiat  No.  am  aw  0001 
]mimmy  2S.  IMOi 

Take  notice  that  on  January  12.  IMS 
Texaa  Baatem  Transmittion 
Corporation  (TFTCO).  FV»t  Office  Box 
2S21.  Hooaton.  Texaa  772S2.  filed  in 
Docket  No.  CPH  BW  OUO  a  reqaett 
Mnaant  to  |i  157  J06  and  157.212  of  the 
Federal  EnerjQr  Regulatory 
Commission'!  (Commission)  Regulations 
under  the  Natural  Gas  Act  and  TETCCs 
blanket  certificate  issued  in  Docket  No. 
CP82-635-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  authorization  to 
construct  a  new  sales  measuring  station 
(MAR  Station  No.  2872)  and  to  esUbHsh 
such  oaeasuring  station  as  an  additional 
point  of  delivery  under  its  existing  Rate 
Schedule  SCS  and  (-B  Service 
Agreement  with  the  City  of  Lebanon. 
Tennessee  (Lebanon),  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Coaunlsaioo  and  opea  to  public 
inspection. 

TFTCO  states  that  the  ptopoaed  new 
point  of  deUvary  to  Labaao*  will  be 
located  in  Wilaon  County.  Tenneasee. 
TETCO  will  coBstract  own  aad  operate 
the  new  maaawing  atatkm.  TBTOO 
further  stataa  tiMl  the  esttaaatad  coat  of 
the  sUtkm  la  |B«.7«5  aad  thai  Lebanon 
will  reiaibarsa  TETCO  for  the  total  ooal 
of  the  stalkHi. 

It  ia  sUtad  that  TTTOO  and  Lebanon 
are  preparing  and  will  execute  ■ 
superseding  Servica  A^eeawnt 
providing  for  the  deUvery  to  Lebanon  of 
qoantibea  of  natural  gaa  pcaaantly 
certificated  for  sale  under  TETCO's  Rata 
Schedule  SCS  and  l-B  wMch  wiH 
establish  a  Maxiiaam  Daily  Dahvery 
Obligation  (VOHX))  of  SJVr  dekatherma 
(dth)  per  day  for  the  new  delivery  point. 

TETCO  states  there  will  be  no  change 
in  MDDO  at  the  other  existing  delivery 
point  in  the  superseding  Service 
Agreenwnt.  nor  any  increaae  in  the  total 
contract  quantities.  The  natural  gas 
quantities  delivered  to  Lebanon  will  be 
utiliiad  as  general  system  supply  by 
Lebanon. 

Further.  TrTCO  states  that  the 
addition  of  MIA  SUtion  Na  2172  will 
have  no  effect  oa  TETCO'a  peak  day  or 
annual  deliveries  and  the  total  contract 
quantities  deliverable  under  the  Service 
Agreement  will  not  be  changed.  TETCO 
asserts  that  the  inatant  proposal  would 
be  accomplished  without  detriment  or 


Comment  dbCr  March  9,  lOM.  in 
accordance  with  Slaaderd  Paragraph  C 
at  the  end  of  this  notice. 

17.  Panhandle  Easlara  Pipe  Una 
Company 

(Docket  Na  CN»-«B-08D| 
)«nary23.10«. 

Take  notice  that  on  January  17, 198B. 
Panhandle  Eastern  Pipe  Lfaie  Company 
(Panhandle).  P.O.  Box  1042.  Houaton. 
Texas  77251-1642,  filed  in  Docket  No. 
CP8O-4i32-00O  a  request  pursuant  to 
i  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157 J06)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Amgas.  Inc.  (Amgas).  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CPB8-585-000  on 
November  20i  1W7,  porsoant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  folly 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inapection. 

Panhan<fle  states  that  pursuant  to  a 
transportation  agreement  dated 
Novenber  15.  IMS,  onder  its  Rate 
Schadala  FT.  it  ptopoaaa  to  transport  up 
to  308  dekatherma  fdt)  per  day 
eqalvalent  of  natural  gas  for  Amgas 
from  points  of  receipt  Usted  in  Exhibit 
"A"  ol  the  agreement  to  delivery  points 
also  listed  in  Exhibit  "A",  which 
transportation  service  may  involve 
interconnectioos  between  Panhandle 
and  various  transporters.  Puthandle 
stataa  that  it  would  receive  the  gas  at 
various  existing  points  on  its  system  in 
Texas,  Oklahoma.  Kansas.  Colorado, 
Wyoming,  and  Dlkiols,  and  that  H  would 
transport  and  redeliver  the  ga*.  less  fuel 
used  and  unaccounted  for  Hne  loss,  for 
Amgas'  account  to  Central  lUinois  Light 
Company  in  Sangamon  County.  Illinois. 

Panhandle  advises  that  service  under 
I  284.223(a)  coaunenced  on  December  1. 
IHB.  as  reported  in  Docket  No.  STBO- 
1836.  Panhandle  further  advises  that  it 
would  tianaport  100  dt  on  an  average 
day  and  38.500  dt  annually. 

Comment  dote:  March  9. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


18.  Paiute  Plpeifaie  ( 

(Docket  No.  cpa&-a24-ono) 
lanuary  23. 1880. 

Take  notice  that  on  fanaary  17. 1888. 
Paiute  Pipeline  Company  (Pahite).  P.O. 
Box  M187.  Laa  Vegas.  Nevada  88193- 
4197.  filed  fai  Docket  Na  CP88-6M-000  a 
request  pursuant  to  i  i  157.206  and 
284.223  of  the  Comroiaaion'a  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.206  and  284.223)  for  authorisation  to 


provide  an  interruptible  transportation 
service  for  Ba^e-Ptcher  Kfinerals.  Ina 
(Eagfe-Ptcher).  an  end-uaer,  under 
Paiute's  blanket  certificate  issued  in 
Docket  No.  CPB7-508-000  pursuant  to 
■actkm  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Paiute  states  that  pursuant  to  a 
transportation  agreement  dated 
November  14. 1888.  under  its  Rate 
Sdiedule  IT-1,  H  proposes  to  transporl 
up  to  2.800  MMBtu  equivalent  of  natural 
gas  per  day  on  a  peak  day  for  Eagle- 
Picher  from  the  point  of  receipt  at  the 
interconnection  between  the  facilities  of 
Paiute  and  Northwest  Pipeline 
Corporation  at  the  Idaho-Nevada 
border.  It  ia  stated  that  Pahite  will 
transport  and  redehver  the  gas  to 
Southwest  Gas  Corporation-Northern 
Nevada,  a  local  distribution  company, 
for  the  account  of  Eagie-Ptcher  at  the 
Eagie-Pfcher  No.  1  delivery  point  located 
in  Washoe  County.  Nevada,  and  the 
Eagle^Picher  No.  2  delivery  point  located 
in  Pershing  County.  Nevada.  Paiute 
states  that  no  new  facilities  will  need  to 
be  constructed  to  provide  the 
transportation  service.  Paiute  advises 
that  service  under  i  284.223(a) 
commenced  November  17. 1988,  as 
reported  in  Docket  No.  STB8-13ei. 
Pahite  estimates  that  it  wiD  transport 
approximately  1.280  MMBtu  equivalent 
of  natural  gas  on  an  average  day  and 
approximately  407,000  MMDtu 
equivalent  of  natural  gas  on  an  annual 
basis  for  Eagle-Pfcher. 

Comment  date:  March  9. 1989.  in 
accordance  with  Standard  Para^aph  G 
at  the  end  of  this  notice. 

18.  NorthacB  Nataial  Gas  CaavMy 
Division  of  Enron  Corp. 

(Docket  Na  0*80^582-000) 
lanuaiy  23. 1980. 

Take  notice  that  on  January  11. 1989. 
Northern  Natoral  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street  Houston.  Texaa  77002. 
filed  in  Docket  Na  CP89-592-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gaa  Act  and  Part  157  of  the 
Coaaniasion's  Regulations  fior  an  order 
authorizing  Northern  to  partially 
abandon  firm  sales  service  to  a  utility 
customer.  Kansas  Power  and  Light 
Company  (KPftL),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inapection. 

It  ia  indicated  that  KP&L  adviaed 
Northern  that  it  desires  to  reform  its 
service  agreement  for  Rate  Schedule  PL- 
1  firm  sales  service,  which  agreement 
expired  by  ita  own  terms  on  April  30. 
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1988.  to  reflect  reduced  entitlements 
from  4.888  Mcf  per  day  to  100  Mcf  per 
day.  Northern  requests  that  the  reduced 
entitiements  of  100  Mcf  per  day  be 
authorized  effective  May  1. 188a 
Northern  states  that  KPftL  has  executed 
a  new  PL-1  service  agreement  reflecting 
the  100  Mcf  per  day  oontract  demand 
level  efEsctive  May  1. 1988.  Northeni 
also  states  that  no  abandonment  oX 
facilities  is  propoeed. 

Comment  date:  February  13, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

28.  Texas  Gas  Transmission  Cocpocation 
(Docket  Na  cpaa-eio-ooo) 
January  23. 1080. 

Take  notice  that  on  January  13, 1988, 
Texas  Gas  Transmission  Coiporation 
(Texas  Gaa).  3800  Ftederica  Street 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP89-810-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permissicm  and  approval  to 
partially  abandon  Jurisdictional  sales 
service  provided  to  Columbia  Gas 
Transmission  Corporation  (Columbia), 
all  as  more  fully  set  forth  in  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inflection. 

Texaa  Gas  states  that  by  letter  dated 
September  28, 1988,  Columbia  served 
Texas  Gas  witii  30  days  notice  of  its 
intention  to  abandon  1334)00  MMBtu  per 
day  of  its  Contract  Demand  (CD) 
pursuant  to  the  automatic  provisions  of 
1 157.21  of  the  Commission's 
Regulations  as  set  fortii  in  Order  No. 
490.  Texas  Gas  further  states  that  the 
sale  to  Columbia  has  been  made  under 
Texas  Gas'  Rate  Schedule  CDUM 
pursuant  to  a  Service  Agreement  dated 
July  1. 1988.  The  Service  Agreement  was 
for  a  primary  term  of  20  years  from  the 
effective  date  of  November  1. 1988.  with 
a  provision  for  extension  on  a  year-to- 
year  basis  after  the  expiration  of  the 
primary  term,  unless  such  agreement 
was  terminated  by  either  party  upmi 
twelve  months  prior  written  notice.  The 
Service  Agreement  was  approved  in 
Docket  Na  CPQ9-115  and  authorized  a 
sale  of  up  to  295356  MMBtu  per  day  to 
Columbia. 

It  is  stated  that  Texas  Gas  seeks 
authority  to  abandon  the  133.000  MMBtu 
per  day,  which  would  result  in 
Columbia'a  firm  sales  CD  being  reduced 
from  a  ourent  level  of  295356  MMBtu 
per  day  to  162356  MMBtu  per  day.  On 
November  1, 1986.  Texas  Gas  and 
Columbia  entered  into  a  new  aovice 
agreement  that  reflects  the  reduced  CD 
level.  No  abandonment  of  facilities  is 
required  in  connection  with  the 
proposed  partial  abandonment  of  sales 
service  to  Columbia. 


Texaa  Gaa  states  tiiat  since  Columbia 
has  chosen  to  abandon  the  subject 
service  pursuant  to  Order  No.  480, 
indicating  to  Texaa  Gas  that  it  has 
procured  other  supply  alternatives  to 
replace  that  portion  of  the  Texas  Gas 
sale  and  has  oorrespondngly  relieved 
itself  of  any  obligations  to  pay  Texas 
Gas  a  demand  diarge  to  reserve  such 
service.  Texas  Gas  submits  that  the 
authorization  requested  herein  is 
required  by  the  pubbc  convenience  and 
necessity.  Without  such  authority. 
Texas  Gas  states  that  it  cannot 
pnidentiy  contract  for  and  ^ifriy  to  the 
Commission  for  authority  to  tnuisfer  the 
capacity  and  service  abandoned  by 
Columbia  to  other  finn  sales  or 
transportation  customers  who  have 
indicated  an  interest  in  receiving  service 
from  Texaa  Gaa. 

Comment  date:  Februaiy  13. 1988.  in 
accordance  arith  Standard  Paragraph  F 
at  the  end  of  this  notice. 

21.  Natural  Gas  PfpeBne  Company  of 
America 

(Docket  Na  CP89-607-00D] 
]anuaiy  23. 1800. 

Take  notice  tiiat  on  January  13, 1909, 
Natural  Gas  Pipeline  Company  ot 
America  (Natural).  701  East  2^k1  Street 
Lombard,  Illmois.  60148.  filed  in  Dodcet 
No.  (3*89-607-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of 
Cornerstone  Production  Cmporatton 
(Cornerstone),  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Conunission  and  open  to  public 
inspection. 

Natural  requests  authorization  to 
transport  on  an  interruptible  basis,  up 
to  a  maximum  of  100,000  MMBtu  of 
natural  gas  per  day  (plus  any  additional 
volumes  accepted  pursuant  to  the 
overrun  provision's  of  Natural's  Rate 
Schedule  ITS)  for  Cornerstone  from 
receipt  points  located  in  Texas,  offshore 
Texas,  Louisiana  and  offshore  Louisiana 
to  delivery  points  located  in  Louisiana 
and  Texaa.  Natural  anticipates 
transporting,  on  an  avwage  day  35,000 
MMBtu  and  an  annual  volume  oi 
12,775,000  MMBtii. 

Natural  states  that  the  transportation 
of  natural  gas  for  Cornerstone 
commenced  December  1, 1988,  as 
reported  in  Docket  No.  ST89-1725-O0a 
for  a  120-day  period  pursuant  to 
§  284.223(a)  of  the  Cmnmission's 
Regulations  and  die  blanket  certificate 
issued  to  Natural  in  Docket  No.  CP86- 
S82-O0a 


Comment  date:  March  9. 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

22.  Texas  Gas  Transmission  Corporation 

(Dodcet  No.  C3>8»-60&-000| 
January  23. 19W. 

Take  notice  that  on  January  13, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP89-e09-000  a  request 
pursuant  to  ||  157.205  and  284.223  (2)(b) 
of  tiie  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Atlas  Gas  Marketing  Inc. 
(Adas)  under  Texas  Gas's  blarJiet 
certificate  issued  in  Docket  No.  CPB6- 
686-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  tiie 
Commission  and  open  for  public 
inspection. 

Texas  Gas  states  that  it  would 
transport  on  an  interruptible  basis,  up 
to  a  maximum  of  15.000  MMBta  of 
natural  gas  per  day  for  Atlas.  Texas  Gas 
states  that  various  receipt  points  would 
be  located  in  Louisiana.  Tennessee. 
Kentucky.  Illinois,  Arkansas,  Ohia  and 
Indiana,  and  the  delivery  points  would 
in  Ohio.  Texas  Gas  indicates  that  the 
total  volume  of  gas  to  be  transported  for 
Atlas  on  a  peak  day  would  be  154XX) 
MMBtu:  on  an  average  day  would  be 
4,000  MMBtu:  and  on  an  annual  basis 
would  be  1.46a0G0  MMBtu.  Texas  Gas 
indicates  it  would  perform  the  proposed 
transportation  service  for  Atlas 
pursuant  to  a  service  agreement  dated 
November  11, 1988,  between  Texas  Gas 
and  Atias. 

Texas  Gas  states  it  commenced  the 
transportation  of  natural  gas  for  Atlas 
on  November  11, 1988,  at  Docket  No. 
ST89-1363-000  for  a  12a<lay  period 
pursuant  to  §  284.223(a)(1)  of  tiie 
Commission's  Regulations.  Texas  Gas 
states  that  it  proposes  to  continue  this 
service  in  accordance  with  SS  284-221 
and  284.223.  Texas  Gas  indicates  that  it 
proposes  no  new  facilities  in  order  to 
provide  this  transportation  service. 

Comment  date:  March  9, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

23.  Texas  Gas  Transmission  Coiporation 

(Docket  No.  CPSO-eoe-OOO) 
)anuary  23. 190a 

Take  notice  that  on  January  13, 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street 
Owensb(Nt>,  Kentucky  42301.  filed  in 
Docket  No.  CP89-608-000  a  request 
pursuant  to  Sf  157:205  and  284.223  of  the 
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Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  intemiptibie  transportation 
service  for  Woodward  Marketing  Inc. 
(Woodward)  under  the  blanket 
certificate  issued  in  Docket  No.  CPB8- 
686-000  pursuant  to  section  7  of  the 
Natural  Cat  Act,  all  as  more  fully  sat 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  requests  authorisation  to 
transport  on  a  peak  day  up  to  40.000 
MMBtu  of  natural  gas  for  Energy  Buyers, 
with  an  estimated  average  daily 
quantity  of  5.000  MMBtu.  On  an  annual 
basis.  Woodward  estimates  a  volume  of 
up  to  1.825.000  MMBtu. 

It  is  staled  that  transportation  service 
for  Woodward  commenced  November 
29. 1968.  under  the  120-day  automatic 
provisions  of  i  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
'  in  Docket  No.  ST88-1384. 

Comment  date:  March  9, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

24.  Panhandle  Eastern  Pipe  Line 
Company 

(Dockal  No.  CP8e-S4O-000| 
(anuary  23.  1988. 

Take  notice  that  on  January  17. 1968, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-164Z  filed  in  Docket  No. 
CP80-640-000  a  request  pursuant  to 
1 157.205  of  the  Commission's 
Regulations  under  the  Natural  gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  intemiptibie  transportation 
•arvice  for  Amga*'  '"(^-  (Amgas),  a 
BWrketer.  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-585-000  on 
November  2a  1967.  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  an  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated 
November  2. 1968,  under  its  Rate 
Schedule  PT.  it  proposes  to  transport  up 
to  70  dekatherma  (dt)  per  day  equivalent 
of  natural  gas  for  Amgas  from  points  of 
receipt  listed  in  Exhibit  "A"  of  the 
agreement  to  delivery  points  also  listed 
in  Exhibit  'A",  which  transportation 
service  may  involve  interconnections 
between  Panhandle  and  various 
transporters.  Panhandle  state*  that  it 
would  receive  the  gas  at  various  existing 
points  on  its  system  in  Texas, 
Oklahoma.  Kansas.  Colorado.  Wyoming, 
and  Illinois,  and  that  it  would  transport 
and  redeliver  the  gas,  leM  fuel  used  and 
unaccounted  for  line  loss,  for  Amgas' 


account  to  Central  Illinois  Light 
Company  in  Sangamon  County,  Illinois. 

Panhandle  advises  that  service  under 
i  284.223(a)  commenced  on  December  1, 
1988.  aa  reported  in  Docket  No.  ST80- 
1632.  Panhandle  further  advises  that  it 
would  transport  15  dt  on  an  average  day 
and  5.475  dt  annually. 

Comment  date:  March  9, 1960,  in 
accordance  with  Sundard  Paragraph  G 
at  the  end  of  this  notice. 

28.  Uollad  Gas  Pipe  Una  Conpany 


(Docket  No.  CPe0-64»-OOOj 
lanuery  29,  NMi 

Take  notice  thai  on  January  17. 1988. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478,  nied  in  Docket  No.  CPe0-64»-OOO  a 
request  pursuant  to  i  157.206  of  the 
Conunission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Arkia  Energy 
Marketing  Company  (Arkla).  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP68-6-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  Tile  with  the  Commission 
and  open  to  public  inspection. 

United  requests  authorization  to 
transport  on  a  nrm  basis,  up  to  a 
maximum  of  208,000  MMBtu  of  natural 
gas  per  day  for  Arkla  from  receipt  points 
located  in  Louisiana.  Mississippi  and 
Texas  to  delivery  points  located  in 
Alabama.  Florida.  Louisiana. 
Mississippi  and  Texas.  United 
anticipates  transporting,  on  an  average 
day  206.000  MMBtu  and  an  annual 
volume  of  75.19a000  MMBtu. 

United  state*  that  the  transportation 
of  natural  fas  for  commenced  November 
16, 1988,  a*  reported  in  Docket  No. 
ST80-159S-OOa  for  a  120-day  period 
pursuant  to  I  284.223(a)  of  the 
Commisaion's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CP88-6-000. 

Comment  date:  March  9, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

28.  Taxaa  Gaa  Transmi*aion  Coqwratioo 

(Docket  No.  CP8B-«5»-000| 
January  23. 198B. 

Take  notice  that  on  January  18. 1988. 
Texas  Gas  Transmission  Corporation, 
(Texas  Gas)  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  Tiled  in 
Docket  No.  CP8e-e6O-000  a  request 
pursuant  to  1 157.206  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-686-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 


more  fully  set  forth  in  the  request  which 
is  on  file  iwth  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  proposes  to  transport 
natural  gas  on  an  intemiptibie  basis  for 
Western  Kentucky  Gas  Resources  d/b/a 
NRG  Corporation  (Westem-NRG). 
Texas  Gas  explains  that  the  service 
commenced  December  1. 1988.  under 
I  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  Na 
ST80-1381.  Texas  Gas  propose*  to 
transport  on  a  peak  day  up  to  110.000 
MMBtu:  on  an  average  day  up  to  50,000 
MMBtu:  and  on  an  annual  basis  up  to 
1,825,000  MMBtu.  Texas  Gas  propose*  to 
receive  the  subject  gas  from  various 
points  of  receipt  in  Louisiana.  Kentucky. 
Texas.  Offshore  Louisiana,  Tennessee, 
Illinois,  Ohio,  and  Indiana.  Texas  Gas 
states  that  Louisville  Gas  &  Electric  and 
GenCrop. 

Comment  date:  March  9. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

27.  Tennessee  Ga*  Pipeline  Company 

(Docket  No.  CP8»-620-OOO| 
January  23. 1988. 

Take  notice  that  on  January  17. 1969, 
Tennessee  Gas  IHpeUne  Company 
(Applicant).  P.O.  Box  2511.  Houston, 
Texas  77252.  filed  in  Docket  No.  CP8»- 
625-000  a  request  pursuant  to  {  157.205 
and  284.223  of  the  Commission 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.206  and  284.223)  for 
authorization  to  provide  a 
transportation  service  for  Union  Texas 
Petroleum  Corporation  (Union  Texas) 
under  Applicant's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000  on 
June  18, 1987,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
commission  and  open  to  public 
inspection. 

Applicant  proposes,  pursuant  to  a 
transportation  agreement  dated  October 
24, 1988.  as  amended  October  24, 1988, 
to  transport  natural  gas  for  Union  Texas 
from  points  of  receipt  located  in  offshore 
Louisiana  and  the  State  of  Louisiana.  It 
is  stated  that  points  of  delivery  are 
interconnections  with  ANR  Pipeline 
Company  located  at  Chalkley.  offshore 
Louisiana:  Trunkline  Gas  Company  at 
Kinder.  Jefferson  Davis  Parish, 
Louisiana:  Consolidated  Edison 
Company  of  New  York  at  White  Plains. 
Westchester  County,  New  York: 
Nashville  Gas  Company  at  Nashville  »2. 
Davidson  County.  'Tennessee:  and 
Mississippi  Fuel  Company  at  Stafford 
Springs.  Jasper  County,  Mississippi. 
Applicant  further  states  that  the 
maximum  daily  and  average  daily 
quantities  are  100,000  dekatherntis  (dt) 


and  265,000.000  dt  on  an  annual  basis. 
Applicant  states  that  service  under 
f  284.223(a)  commenced  November  1, 
1988,  as  reported  in  Docket  No.  ST89- 
1073  filed  December  1. 198a 

Comment  date:  March  9, 1980,  in 
accordance  with  Standard  Paragaph  G 
at  the  end  of  this  notice. 

28.  Narthan  Natarri  Gas 

DiviMaB  of  Earao  Cocpb 

(Docket  No.  CP88-631-000] 
lanuary  23. 1S6B. 

Take  notice  that  on  January  17. 1900. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp..  (NOTthem),  1400 
Smith  Street  P.O.  Box  118a  Houston. 
Texas  77251-118a  filed  in  Docket  Na 
CPBO-631-000.  an  application  pursuant 
to  i  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205}  for  authority  to 
transport  natural  gas  on  behalf  of 
Amoco  Production  Company  (Amoco),  a 
producer  of  natural  gas.  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  ojtea  to  public 
inspection. 

Northern  proposes  to  transport  up  to 
500.000  MMBtu  of  natural  gas  per  day 
for  Amoco,  on  an  intemiptibie  basis, 
pursuant  to  a  Transportation  Service 
Agreement  dated  November  29, 1988 
(Agreement).  Northern  states  that  the 
service  would  be  provided  under  its  IT- 
1  Rate  Schedule  for  an  initial  term  of  ten 
(10)  years  and  month  to  month 
thereafter.  Northern  further  states  diat 
the  Agreement  provides  for  it  to  receive 
gas  on  behalf  of  Amoco  at  various 
existing  points  of  receipt  along  its 
system  and  delivo-  such  gas  to  fifty  (50) 
existing  points  of  delivery  along  its 
system.  The  average  day  and  annual 
transportation  quantities  are  expected 
to  375,000  MMBtu  and  182.500.000 
KAffita  respectively.  Northern  advises 
that  the  service  coBoienced  on 
Noveaiber  29, 19ea  as  reported  in 
Docket  No.  STBO-ltlO-OOa  pvsuant  to 
I  284.223(a)  of  the  Commission's 
Regulations. 

Camment  dote:  March  a  1980,  in 
accordance  with  Standard  Paragraph  G 
at  tbe  end  of  the  notice. 

28.  Padnndle  Eastern  Pipe  Una 
Company 

[Docket  No.  CP8e-6S3<O0Oi 
January  24. 1988. 

Take  notice  that  oo  January  10, 1980, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.a  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  Na 
CPI8  683-080  a  taqaest  pursuant  to 
11 157.286  and  2S4.223  of  the 
Commission's  Regulations  under  tbe 
Natural  Gas  Act  (18  CFR  XS7J06)  lor 


authorization  to  transport  natural  gas  on 
behalf  of  Mountain  Iron  and  Supply 
Company  (Mountain  Iron),  under  the 
certificate  issued  in  Docket  No.  CP86- 
585-000  parsuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  indicates  that  it  proposes 
to  transport  up  to  300  dt  per  day  on  an 
intemiptibie  basis,  on  behalf  of 
Mountain  iron  pursuant  to  a 
Transportation  Agreement  dated 
October  24, 1968  between  Panhandle 
and  Mountain  Iron.  The  Transportation 
Agreement  provides  Panhandle  to 
receive  gas  from  various  existing  points 
of  receipt  on  its  system  in  Texas, 
Oklahoma.  Kansas,  Colorado,  Wyoming, 
and  Illinois.  Panhandle  also  indicates 
that  it  will  transport  and  redeliver 
subiect  gas,  less  fud  used  and 
unaccounted  for  line  loss,  to  Central 
Illinois  Light  Company  (CILCO)  in 
Tazewell.  Edgar,  Mouthrie,  Douglas. 
Vemflion,  Logan,  Champaign, 
Sangamon,  I¥ria.  and  Knox  Counties, 
Illinois. 

Panhandle  estimates  that  the  volume 
(^  gas  to  be  transported  on  an  average 
day  200  dt  and  73,000  dt,  respectively. 
Panhandle  further  indicates  it 
commenced  their  service  on  December 
1, 198a  as  reported  in  Docket  No.  ST89- 
1514-000. 

Comment  date:  March  10, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

30.  United  Gas  Pipe  Line  Conpany 

[Docket  No.  CP89-614-000] 
January  24. 1989. 

Take  notice  that  on  January  13, 1989, 
Um'ted  Gas  Pipe  Line  Company  (United). 
P.O.  Box  147a  Houstoa  Texas  77251- 
147a  filed  in  Docket  No.  CP89-614-000  a 
request  pursuant  to  S8  157..205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
for  Texaco  Gas  Marketing  (Texaco)  a 
marketer,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act  aQ  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  up  to  206 
billion  Btu  equivalent  of  natural  gas  per 
day  on  an  intemiptibie  basis  for  Texaco. 
United  states  it  would  receive  the  gas  at 
an  existing  points  of  receipt  in 
MississipfH  and  onshore  and  offshore 
Louisiana,  and  redeliver  the  gas  for  the 
account  of  Texaco  at  existrag 


interconnections  located  in  the  states  of 
Flordia.  Mississippi,  Alabama,  and 
Louisiana.  United  states  it  commenced 
service  for  Texaco  under  $  284.223(a)  on 
December  19. 198a  as  reported  in 
Docket  No.  ST8e-1374. 

Comment  date:  Mwrch  10, 1980,  in 
accordance  with  Standard  Parapaph  C 
at  the  end  of  this  notice. 

31.  Pai^andle  Eastern  Pipe  Hat 
Company 

|Docl(et  No.  CP89-a62-000) 
January  24. 1988. 

Take  notice  that  on  January  la  1900, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-662-000  a  request  pursuant  to 
f  S  157.20S(b)  and  284.223  of  tbe 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  a 
transportation  service  for  Indiana  Gas 
Company  (Indiana),  under  the  certificate 
issued  in  Docket  No.  CP85-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  states  that  it  proposes  to 
tran^XMl  natural  gas  for  Indiana  froai 
various  receipt  points  located  in  Texas. 
Oklahoma.  Kansas,  Colorado,  Wyoming 
and  Illinois.  Panhandle  further  states 
that  the  maximum  daily  and  annual 
quantities  that  it  would  transport  for 
Western  would  be  38,572  dduitheroM 
and  14,07a780  dekathenns,  respectively. 

Panhandle  indicates  that  in  a  filing 
made  with  the  Commission  io  Docket 
ST89-1432.  it  reported  that 
transportation  service  for  Indiana 
commenced  on  November  1. 1988  under 
the  120-day  automatic  authorization 
provisions  of  §  284.233(a).  _ 

Panhandle  states  that  it  believes  Ike 
self-implementing  transportation  portion 
of  this  transaction  would  cease  prior  to 
the  expiration  of  the  notice  period  to  be 
established  for  this  application.  For  this 
reason.  Panhandle  has  requested  a 
waiver  of  i  284.223(a)  of  the 
Commission's  Regulations  which 
permits  self-implementing  transportatiaa 
for  blanket  certificate  transportatkn 
transactions  for  only  a  120-day  period. 
so  that  it  may  be  permitted  to  continae 
the  tranqwrtation  oi  gas  on  behalf  af 
Indiana  on  a  self-implementing  basis 
until  the  end  of  the  45-day  notioe  period 
established  for  this  applicatioa 

Comment  dote:  Mardi  la  190a  in 
accordance  wMi  Standard  Paragra{A  G 
at  the  end  of  this  notice. 


SI.  WlUUma  Natural  Gaa  Cimpaay 

[Dockcl  No.  cp«»-aes-ooo| 
lanuary  25.  IHB. 

Take  notice  that  on  January  18, 1909, 
WilUama  Natural  Gaa  Company 
(WiUiama).  P.O.  Box  3288,  Tula*, 
Oklahoma  74101.  flled  In  Docket  No. 
CP8B-005-000  a  request  pursuant  to 
1 157.205  of  the  Commisaion's 
Regulations  under  the  Natural  Gaa  Act 
(IS  CFR  157.206)  for  authorization  to 
transport  natural  gaa  on  behalf  of 
Rangeline  Corporation  (Rangeline).  a 
marketer,  under  its  blanket 
authoriiation  issued  In  Docket  Na 
CP8O-A31-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inapectlon. 

Williams  would  perform  the  propoaed 
tnterruptible  transportation  service  for 
Rangeline.  pursuant  lo  an  interruptibie 
tranaportation  aervice  agreement  dated 
December  1, 1988  (Reference  No.  TR- 
A0037).  The  tranaportation  agreement  ia 
effective  for  a  term  until  May  1. 1980. 
Williams  proposes  to  transport 
approximately  075  MMBtu  of  natural  gas 
on  a  peak  and  average  day:  and  on  an 
annual  basis  240,375  MMBtu  of  natural 
fM  for  Rangeline.  Williams  proposes  to 
raoaive  the  subject  gas  at  various  points 
located  in  the  statea  of  Kansaa  and 
Oklahoma  for  delivery  to  varioua  points 
on  Williams'  pipeline  system  located  in 
the  states  of  Kansas  and  Missouri. 

It  Is  explained  that  the  propo— d 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of  1 284.223(a)(1) 
of  the  Commission's  Regulations. 
Williams  commenced  such  self- 
ImpleuMntlng  service  on  December  1. 
1988.  as  reported  in  Docket  No.  ST80- 
1085-OOa 

Comment  data:  March  13. 1088.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

SS.  ANR  PIpelliM  Company 

(Dockal  No.  Cm»-«4a-000| 
January  28. 19881 

Take  notice  that  on  January  17. 1900. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit.  Michigan 
48243.  filed  In  Docket  No.  CP8B-e48-000 
a  raquast  pursuant  to  ||  157.206  and 
284.223  of  the  Commiaaion'a  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP887-532-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
at  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
pubUc  inspection. 
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ANR  proposes  to  transport  natural  gas 
on  a  firm  basis  for  General  Motors 
Corporation  (General  Motors).  ANR 
explains  that  service  commenced 
December  0,  1968  under  i  2M.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST80-1881.  ANR 
further  explaina  that  the  peak  day 
quantity  would  be  5,100  dekatherms.  the 
average  dally  quantity  would  be  5.100 
dekatherma,  and  that  the  annual 
quantity  would  be  1.881.500  dekatherma. 
ANR  explains  that  it  would  receive 
natural  gas  for  General  Motors'  account 
from  points  of  receipt  in  Louisiana  and 
offshore  Louisiana.  ANR  states  that  the 
points  of  delivery  are  located  in  the 
sUtaofWiaconsin. 

Comment  date:  Mardi  13. 180B.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  thia  notice. 


84.  Te 


Gaa 


CViimiaiiy 


(Docket  Na  CPW-653-OOOi 
January  2S.  198a. 

Take  notice  that  on  January  18. 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CPe»- 
053-000  a  request  pursuant  to  1 1 157.206. 
157.211  and  2M.223  of  the  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  a 
transportation  aarvlce  for  Tenneco  Oil 
Company  (Tenneco  Oil),  a  producer,  and 
to  certificate,  prior  to  commencement  of 
the  transportation  service,  a  delivery 
point  under  the  certificate  issued  In 
Docket  No.  CPB7-115-000  pursuant  to 
section  7  of  the  Natiiral  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  Rla 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  stataa  that  it  propoaes  to 
transport  natural  gas  for  Tenneco  Oil 
from  various  receipt  points  located 
offshore  Louisiana  and  offahore  Texaa. 
to  a  delivery  point  located  at 
Tennessee's  milepost  523M-2901-f  1.27 
miles,  on  Tenneco  Oil's  platform  located 
at  Ship  Shoal  Block  ie8&  offshore 
Louisiana.  Tennessee  further  states  that 
it  has  installed  a  ball-valve  In  a  pre- 
existing meter  end  requests  certificate 
authorization  to  use  this  meter  to  deliver 
gas  to  Tenneco  Oil. 

Tennessee  indlcatea  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Tenneco  Oil  would  be  1.556  dt 
equivalent  of  natural  gas.  1.550  dt 
equivalent  of  natxual  gas  and  560.035  dt 
equivalent  of  natural  gas.  respectively. 
Tennessee  proposes  to  provide  the 
transportation  service  to  Tenneco  Oil 
under  Tannaaaea's  Rate  Schedule  IT. 


Comment  date:  March  13. 1900.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

35.  ANR  PipeUna  Company 

(Docket  No.  CP80-6SO-OOO| 
January  25. 19a8. 

Take  notice  that  on  January  17, 1000, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243.  filed  in  Docket  No.  CP89-65O-000 
a  request  pursuant  to  H  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP887-632-4)00  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  all 
as  more  fully  set  forth  in  the  request  on 
flie  with  the  Commission  and  open  to 
public  inspection. 

ANR  proposes  to  transport  natural  gas 
on  an  Interruptibie  basis  for  Western 
Gas  Processors.  Ltd.  (Western).  ANR 
explains  that  aervice  commenced 
December  3. 1068  under  |  284.223(a)  of 
the  Commission's  Regulations,  as 
reported  In  Docket  No.  ST80-1668.  ANR 
further  explains  that  the  peak  day 
quantity  would  be  40.000  dakatberms. 
the  average  daily  quantity  would  be 
4a000  dekatherms.  and  that  the  annual 
quantity  would  be  14,600.000 
dekatherms.  ANR  explaina  that  it  would 
receive  natural  gas  for  Western's 
account  from  Colorado  Interstate  Gas 
Company  in  Beaver  County,  Oklahoma. 
ANR  states  that  it  would  dsliver  the  gas 
to  Natural  Gas  Pipeline  Company  of 
America  in  Beaver  County.  Oklahoma. 

Comment  date:  March  13.  i960,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph     • 

F.  Any  peraon  desiring  to  be  beard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20428,  a  motion  to  Intervene  or  a  protest 
in  sccordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  flle  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 


Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
Jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
tvithout  further  notice  before  the 
Conunission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  flled  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  owrn  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  wiUiin  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
{  157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti^et  NEm  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 
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Under  the  procedure  herein  provided 
for,  unless  other%vise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
LoisD.CashdL 
Secretary. 

(FR  Doc  89-2037  Filed  1-27-80: 8:45  am] 
t  oooc  snr-ai-ai 


[Docini  Noa.  TM88-1-1-001  and  RP88-20S- 
004] 

AMMnw-Termesse*  Natural  Gat  Co.; 
Propcaed  Changes  In  FERC  Gas  Tariff 

January  25, 1989. 

Take  notice  that  on  January  17, 1989. 
Alabama-Tennessee  Natiu-al  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  918.  Florence,  Alabama. 
35631,  tendered  for  filing  Substitute  First 
Revised  Sheet  No.  4A  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  Such 
tariff  sheet  is  proposed  to  become 
effective  January  1, 1909. 

Alabama-Tennessee  states  that  the 
filing  is  made  pursuant  to  (he 
Commission's  order  issued  January  11. 
1989  in  Docket  Nos.  RP8&-205-001.  at  al. 
and  adjusts  the  currently  effective  take- 
or-pay  surcharge  rates  to  its  customers 
to  reflect  increases  in  the  amount  being 
billed  to  its  by  Tnmessee  Gas  Pipeline. 
Alabama-Tennessee  further  states  that 
such  filing  is  being  made  pursuant  to 
|26.1(a]ofiUtari£f. 

Alabama-Tennessee  is  amortizing  the 
increased  takeH)r-pay  costs  over  a 
thirty-six  (36)  month  period.  According 
to  Alabama-Tennessee,  that  is  the 
maximum  amortization  period  allowed 
by  this  Commission  in  FERC  Docket  No. 
RP88-191. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jursisdictional  customers  and 
effected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  filed  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et  NE.,  Washington, 
DC  20426.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
SS  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  1, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

to  the  proceeding  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

LobO.Caaliell. 

Secretary. 

(FR  Doc  89-2099  Filed  1-27-80: 8.-45  am) 

aajJNO  CODE  S717-t1-« 


(DockM  Noa.  RP8S-122-017  md  RP87-30- 
021] 

Colorado  Interstate  Gas  Co.; 
CompHanoe  FMng 

January  25, 1980. 

Take  note  that  on  January  17. 1909 
Colorado  Interstate  Gas  Company 
("GIG")  submitted  revised  tariff  sheets 
to  its  FERC  Gas  Tariff. 

CIG  states  that  this  filing  is  made  in 
compliance  with  the  requirements  of  the 
Commission's  Opinion  Nos.  290  and 
290A.  as  well  as  the  July  1, 1988  letter 
order  and  the  Novemb«-  29. 1988  Order 
Denying  Appeal  From  Staff  Action. 
According  to  CIG  the  instant  tariff 
sheets  reflect  establishment  of  a 
Modified  Fixed  Variable  form  of  rate 
design  and  make  other  rate  design  and 
tariff  changes  for  prospective 
application. 

CIG  states  that  it  has  sought  judicial 
review  of  the  requirement  that  it 
establish  a  modified  fixed  variable  fonn 
of  rate  design  and  that  it  reserves  its 
right  to  adjust  the  rates  reflected  in  the 
instant  filing  consistent  with  the 
ultimate  outcome  of  the  pending  appeaL 

CIG  further  states  that  the  modified 
fixed  variable  form  of  rate  design 
reflected  in  the  instant  filing  is 
predicated  upon  D-2  nominations 
submitted  by  its  customers  pursuant  to 
Opinion  No.  290-A.  CIG  notes  that  it 
sought  rehearing  of  that  requirement  of 
Opinion  No.  290-A.  which  the 
Commission  denied  in  Opinion  No.  290- 
B  in  which  CIG  was  also  required  to 
make  certain  tariff  modifications.  CIG 
has  appealed  Opinion  No.  290-B  and 
states  that  it  reserves  the  right  to  adjust 
the  instant  filing  to  reflect  the  ultimate 
disposition  of  that  appeaL 

CIG  states  the  instant  filing  eliminates 
Rate  Schedule  PR-1  in  its  entirety  for 
the  locked  in  period  July  14. 1987 
through  August  3. 1988. 

CIG  states  that  it  has  complied  with . 
the  requirement  of  Opinion  Nos.  290  and 
290-A  that  it  eliminate  its  fixed  cost 
minimum  commodity  bill  applicable  to 
Natural  Gas  Pipeline  Company  of 
America.  Because  CIG  has  appealed  this 


c 
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■•pact  of  Opinion  No*.  290  and  290-A 
CIG  protista  the  raqulrament  that  It 
maka  this  niint  pandlng  floal  tudiclal 
rasohition  of  tna  minimum  bill  iaaua. 
Should  It  prevail  in  the  pending 
litigation,  such  thdl  the  minUnum  bill  is 
not  required  to  be  eliminated.  CIG 
reserves  its  right  lo  withdraw  the 
portion  of  this  filing  eliminating  the 
miniMMI  bill,  and  to  substitute  In  lieu 
tbcfMf  tarlCr  shMU:  (l )  Reflecting 
continuation  of  the  minimum  bill  (2) 
matring  appropriate  rate  ad|ustments 
consistent  with  continuation  of  the  fixed 
cost  minimun  comnodity  UU.  and  (3) 
establishing  any  surchaffa  that  may  be 
raquired.  CIG  further  states  that  It 
reserves  the  right  to  file  tariff  sheets 
refleitfaig  cMmination  of  the  minimum 
bill  vuliunes  and  reflecting  the  resultant 
reattocatian  of  costs  baeed  upon  the 
elimination  of  the  minifflum  bill 
provision  at  aydi  time  as  ttie  maitdate 
laauea  in  the  recent  decMon  In  ANR 
Pipeline  Co..  v.  FERC,  No*.  87-1340  and 
8S-1<no (DC.  CIr  December  13.  IfOB). 
and  to  reflect  an  appropriate  surcharge 
to  recover  reallocated  costs  retroactive 
to  the  effective  date  of  the  rates 
contained  In  the  Inatant  OUng. 

CIC  states  that  because  (he  iaaue  of 
whether  the  '"'■'"'■"»'  bill  should  be 
eliminated  retroactively  rather  than 
proapectively  is  pendiag  iudicial  review, 
ac  state*  that  it  reaerves  the  right  lo 
estabJiah  an  appropriate  aMrdiarge 
retroactive  lo  whatever  retroactive  dale 
that  the  winii— i  bill  may  ultinialely  be 
required  to  be  elifninaled. 

CIC  states  that  because  other  aspects 
of  Opinion  Naa.  2W  and  29D-A  are 
pending  (ad^cial  review  QC  eUtes  (hat 
It  reserves  the  rigfit  to  nMxhfy  the  ias(afl( 
filing  baaed  upon  the  oMnate  oatnome 
of  suck  pending  tadkial  revtew  or  Rnal 
Comnission  action. 

Copies  of  thia  RHi^  are  oefng  serven 
un  all  jurisdictional  customers  and 
Interested  state  oommlssloos. 

Any  person  desiring  to  be  beard  or  to 
protest  said  tiling  should  fPe  a  Buotioo  to 
Interveoe  or  protest  with  the  Federal 
Energy  Ragnlalnry  Conunlsston.  425 
North  Capitol  Street.  NR,  Washiogtoo. 
DC  20420.  in  aooordaace  wUh  ||  ass.214 
and  3ai^l  of  the  Commission's  Kules 
and  Regulations.  AU  ssdl  aidiona  or 
protests  should  be  filed  on  or  before 
Feb.  1.  Iflge.  ProlesU  wMI  be  considered 
by  the  CeiBmission  in  determining  (be 
appropriate  actioa  to  be  (akeo.  but  will 
nut  aerva  to  make  protesiants  parties  to 
the  proceeding.  Any  person  wishing  to 
beoone  a  party  mast  file  a  motion  to 
Intervene.  Copies  of  this  fllinx  are  on  file 
with  the  Commission  and  are  avaiUble 


for  public  inspection  in  Ibe  Public 
Reference  Rooas. 
taisaCsafcsM. 

Sm:r»tary. 

|FR  0>c  80-2100  Filed  1-27-8K  Mi  saf| 
snr<et-« 


tion  to  intervene.  Copies 
OD  file  with  the 
I  wc  availabis  for  public 
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lOoeket  No.  Km  I  t%  ••■! 


Tarttf  FMnQ 
laaaaiy  a.  IflHL 

Take  notice  that  on  January  13. 1989. 
Mississippi  River  Transmisaion 
Corporation  [MRT)  tendered  for  niiog 
Thirtieth  Revised  Sheet  Na  4  to  its 
FERC  Gas  TarilT.  Second  Revised 
Volume  No.  1  to  be  effective  February  t. 
198a 

MRT  states  that  iU  filing  is  being 
submitted  to  comply  with  the 
Commission's  Order  No.  483  issued  on 
November  ia  1987.  which  revised  its 
regulations  applicable  to  the  purchased 
gas  coat  sdjustment  (PGA)  filings  of 
interstate  pipelines.  In  accordance  with 
the  Transition  Rules  contained  In 
1 154  310(c](SHiii)  of  the  regulations,  the 
instant  filmg  reflects  termination  of 
MRTs  coiieiitly  effective  Surcharge 
Adjustments  effective  February  1. 198B. 
New  BnichsTge  Adtustments  will  not  be 
applicable  tmtll  June  1. 1988,  the 
effective  date  of  KflTTs  Annual  PGA 
flllf«. 

MRT  states  that  the  oversB  cost 
Impact  of  the  Surcharge  Adjustment 
eliminations  on  Its  jarisdlctlonal 
customers  is  a  decrease  of 
approximately  glJ  mitlion  for  the  four- 
month  period.  The  impact  of  the  instant 
filing  on  MRTs  Rate  Schedule  CD-I  ta 
an  increase  of  6.0  cents  per  Mcf  in  the 
Demand  D-1  rate,  an  increase  of  2.19 
cents  per  Mcf  in  the  Demand  0-2  rate, 
and  a  deoease  of  7.22  cents  in  the 
Commodity  rate.  MRT  states  the  single 
part  rate  under  Rale  Schedule  SCS-1 
reflects  a  decrease  of  4.4S  cents  per  Mcf. 

MRT  states  that  copies  of  its  fBing 
have  been  served  on  sli  forisdictlonal 
customers  and  interested  state 
coaimissiuns.  Any  person  desiring  lo  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  Intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
625  North  Capitol  Street  NC. 
WasMngton,  DC  20428.  In  accordance 
with  li  385.211  and  386.214  of  the 
Commission's  Roles  of  Practice  and 
Procedure  (16  CFR  385.211.  385.214).  AU 
such  motions  or  protests  should  be  filed 
on  or  befora  Pebraary  1, 1888.  Protests 
win  be  considered  by  the  Comntission  In 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  mske 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  nwi 

of  this  filing 

Conunisaion 

Inspection. 

Lsto  a  Csshall, 

SMcrrlary. 

|FR  Doe.  «-21«l  Rled  1-r-aS:  8:45  am] 


ACTION:  Notice  of  availability. 


lOocket  Noe.  Ti 
St  0811 


Northern  Netuiai  Oao  Co;  FMnf 

lanuary  24. 1969 

Take  notice  that  on  Jaxuiaty  13. 1980. 
Northern  Natural  Cas  Company 
(Northern)  filed  Sixty  Fourth  Revised 
Sheet  No.  4b  (in  Docket  No.  TAao-l-»- 
001)  and  Substitute  Sixty  Fourth  Revised 
Sheet  No.  4b  (In  Docket  No.  TF89-5-59- 
001)  as  part  of  its  FERC  Cas  Tarfff, 
Third  Revised  Vohime  No.  1,  to  be 
effective  lanuary  1, 1989. 

Nothem  states  that  these  tariff  sheets 
correct  a  sequencing  error  in  the 
pagination  of  its  V^SRC  Gas  Tariff. 

Northern  states  that  copies  of  this 
niing  have  been  mailed  to  each  of  its  gas 
utility  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  a  protest  %v1th  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.214. 
385.211  (1988)).  All  snch  motions  of 
protests  should  be  filed  on  or  before 
fanuary  31. 1989.  Protests  win  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  s  party 
mast  file  a  motion  to  tnlervene.  Copiea 
of  tbis  filing  are  on  hie  with  the 
Commission  and  are  available  for  public 
inspectioa. 
Lois  D.  I 
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ENVmOWMOITAL  PWOTCCTIOM 
AGENCY 

|Fm.-3S11<«l 

AnnounoMNNi  of  OnO^Meetfor 
AppNcattona  for  Supeffund 

AOSNCV:  Environmental  E>rotection 
Agency. 


Secntory. 

I  PR  Doc.  a»-Z1<l2  Fged  1-27- 
I  coot  ern-ei-a 


:  A  request  for  applications 
(RFA  *NPIR-003-89)  is  available.  The 
purpose  of  the  RFA  is  to  solicit  grant 
proposals  which  *vill  result  in  the 
development  of  innovative,  cost- 
effective  methods  for  biodegradation  of 
hazardous  organic  wastes  at  Superfund 
sites.  The  Agency  has  $1,500,000 
available  and  expects  to  support  10  to  15 
proposals. 

(Section  208.  Superfund  Amendments  and 
Reauthorization  Act.  1986). 

DAT8:  Applications  must  be  received  no 
later  than  May  1, 1989.  to  be  considered 
for  funding. 

ADDN8SS:  Copies  of  the  RFA  may  be 
obtained  from:  U.S.  Environmental 
Protection  Agency,  ORD  Publications,  26 
West  Martin  Luther  King  Drive, 
Cincinnati.  Ohio  45288,  Phone:  513-509- 
7562. 

KM  RJRTHCR  MFOMMATION  CONTACT: 
Questions  relating  to  the  RFA  may  be 
directed  to  Mr.  Donald  Carey  at:  U.S. 
Environmental  Protection  Agency, 
Research  Grants  Staff,  RO-675, 401  M 
Street  SW.,  Washington,  DC  20460. 
Phone:  202-382-7445. 
Clafioa  Gayiord. 
Director.  RGS. 
Roger  Coctasi. 
Director.  OER. 
|FR  Doc.  8»-2027  Filed  1-27-89;  8:45  am] 


|Fm.-3S11-8) 

Science  Advleory  Boerd.  Clean  Air 
SdentHIc  Advleory  Committee,  ainical 
Lab  Review  Subcommittee;  Open 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 
notice  is  hereby  given  of  a  public 
meeting  of  the  Clinical  L,ab  Review 
Subcommittee  of  the  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  the 
Environmental  Protection  Agency's 
Science  Advisory  Board.  The  meeting 
will  be  held  from  10  a jn.  to  5  p.m.  on 
February  9. 1980.  in  the  Old  Well  Room. 
Carolina  Inn.  Cameron  Avenue  and 
Columbia  Street.  Chapel  Hill,  North 
Carolina  27514.  A  writing  session  of  the 
subcommittee  will  be  held  on  February 
10. 1989,  in  the  South  Parlor  Room  of  the 
Carolina  Inn.  The  starting  time  will  be 
announced  at  the  close  of  the  meeting 
on  February  9. 1989. 

Purpose:  The  purpose  of  the  meeting  is 
to  allow  the  Subcommittee  to  review 
and  provide  its  advice  to  the  Agency  on 
the  EPA's  clinical  research  program.  The 
Subcommittee  will  review  the  Clinical 


Lab  Research  Program  Document  and 
respond  to  oral  presentations  of  Agency 
stafiT. 

A  vaitability  of  the  Document:  The 
Clinical  Lab  Research  Program 
Document  may  be  obtained  from  Mr. 
David  Kleffoian.  Acting  Director. 
Environmental  Health  Research  Staff. 
Office  of  Health  Research  (RD-863).  U.S. 
EPA.  401  M  Street  SW.,  Washington,  DC 
2046a  (202)  382-5883.  (FTS)  382-5893. 

FOR  niRTNER  INFORMATION  CONTACT: 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Robert  Flaak, 
Environmental  Scientist  and  Executive 
Secretary,  Clean  Air  Scientific  Advisory 
Committee.  Science  Advisory  Board  (A- 
lOlF).  U.S.  EPA.  Washington,  DC  20460. 
(202)  382-2552.  (FTS)  382-2552.  Seating 
at  the  meeting  is  limited  and  will  be  on  a 
first  come  basis. 
DonaM  G.  Barnes. 
Director,  Science  Advisory  Board. 
Date:  January  19, 1909. 

(PR  Doc.  89-2025  FUed  1-27-89;  8:45  am) 
amiwo  cooe  ssso  w  u 


(FRL  3511-3] 

zenith  Chemicai  Co.  SHe;  Notice  of 
Propoeed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  proposed  settlement 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  (Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Zenith  Chemical  Company  Site.  Dalton. 
(Georgia,  with  KEM  Manufacturing.  EPA 
will  consider  public  comments  on  the 
proposed  settlements  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlements  should 
such  comments  disclose  facts  or 
considerations  which  indicated  the 
proposed  settlements  are  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlements  are  available  horn: 
Ms.  Carolyn  McCall,  Investigations 
Support  Clerk,  Investigation  and  Cost 
Recovery  Unit.  Site  Investigation  and 
Support  Branch.  Waste  Management 
Division,  U.S.  EPA,  Region  IV,  345 
Courtland  St.,  NE.,  Atlanta,  Ga  30365, 
404-347-5059. 

Written  comments  may  be  submitted 
to  the  person  above  by  thirty  (30)  days 
from  date  of  publication. 


Date:  January  13, 1989. 
Joe  R.  Franzmatlies. 
Acting  Regional  Administrator 
[FR  Doc.  89-2026  Filed  1-27-89:  8:45  am) 
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[FRL-3S09-4] 

Approval  of  Connecticut's  NPOES 
Program  To  Regulate  Federal  Facilities 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  approval  of  the  State 
of  Connecticut's  request  for  authority  to 
administer  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
and  Pretreatment  programs  with  respect 
to  Federal  Facilities. 


:  On  January  9, 1989.  the 
Environmental  Protection  Agency  (EPA) 
approved  the  State  of  Connecticut's 
request  to  include  regulation  of  Federal 
Facilities  under  its  State  water  pollution 
permit  program  responsibility. 
Previously  the  State  had  been  approved 
to  administer  the  NTOES  and 
Pretreatment  programs  for  facilities 
other  than  Federal  Facilities. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Fedak,  Water  Management 
Division.  U.S.  Environmental  Protection 
Agency,  J.F.K.  Federal  Building.  Boston. 
MA  02203.  (617)  565-3493. 

SUPPLEMENTARY  INFORMATION:  In  1977 
Congress  amended  section  313  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seg.) 
to  authorize  States  to  regulate  Federally 
Qwned  or  operated  facilities  under  their 
water  pollution  control  programs.  Prior 
to  the  amendment.  States,  including 
those  authorized  pursuant  to  section 
402(b)  of  the  Clean  Water  Act  to 
participate  in  the  NPDES  program,  were 
precluded  from  regulating  Federal 
Facilities. 

With  the  passage  of  the  1977 
amendments,  EPA  has  been  authorizing 
States  to  administer  the  NPDES  program 
over  Federal  Facilities  in  approved 
States.  Today's  Federal  Register  notice 
is  to  announce  the  approval  of  the  State 
of  Connecticut's  request  to  assume 
NPDES  authority  over  Federal  Facilities. 

In  support  of  its  application  to  assume 
NroES  authority  over  Federal  Facilities, 
the  State  of  Connecticut  has  submitted 
to  EPA  copies  of  the  relevant  statutes 
and  regulations.  The  State  has  also 
submitted  a  statement  by  the  Attomey 
C^neral  certifying  that  the  State  has 
adequate  legal  authority  to  regulate 
Federal  Facilities.  EPA  has  concluded, 
upon  reviewing  all  of  these  submitted 
materials,  that  the  State  has  adequate 
authority  to  apply  its  approved  State 
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NPDES  and  Pr«tr«atin«nt 
Federal  Facllitiea.  The  Rajtooal 
Administrator  baa  datarmia«i  that  diia 
ia  not  a  anbatanWal  raviaioo  to 
Connecticut'a  program  aod  tiMi«for« 
doas  not  require  publication  of  a 
propoaal  with  public  notice  and 
opportunity  for  comnent. 


'  Notice  of  Approval  of 
Stata  NFDBS  Programa  or  ModiOcationa 

EPA  will  provide  Fadwd  Ragiatar 
notice  of  any  action  by  the  Agency 
approving  or  modifying  a  State  NPDES 
proyara.  Tha  loMowtag  table  wttl 
nrovlda  tka  public  with  an  up-kMlat« 
Flat  of  the  atatua  of  NPDfB  pannittiag 
authority  throufhout  dM  ooantry. 
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flpprowd  to 


Raviaw  Under  tha  BaguUtoty  FlexibiUly 
Act  aad  Exacudva  Oidar  122tl 

UndOT  dM  Regalatory  Flexibility  Act.  S 
U.8.C  em  9t  teq..  EPA  la  required  lo 
prepare  a  Regidalory  Anaiyaia  for  ail 
rules  which  may  have  a  aignifkant 
impact  on  a  autMtantial  iraaiber  of  amaH 
entitiaa.  The  approval  of  die  Connectteat 
NPDES  pennil  orogram  to  adminitter 
Federal  PaciUtiea  merely  tranafera 


reaponaibiUty  for  adminiotTatieB  of  theoa 
fadlitiaa  tnm  tha  Faderal  to  the  Stata 
government.  No  new  substantive 
iiiHi^wiwiila  aia  astaMlstinrt  by  diia 
action.  Thoraioro.  thia  aotioe  does  act 
hava  a  atgnifkanl  iapact  oo  a 
aubotanlial  Munft>ar  of  amall  aatitiea.  It 
therelora  daaa  Ml  W^sr  tha 
laquifeaeot  of  a  Regalatory  Flexibibty 
Anaiyaia. 

Tha  Office  of  Managament  and  Budget 
has  axamptad  thia  rule  from  the 
requirements  of  aedion  3  of  Bxiicutive 
Order  12201. 


Michael  R.I 

Regional  Adaummtrator,  IU$ioml. 

|FR  Doc  30-1038  Fiiad  1-27-80: 0:43  aaM 


FEDERAL  MARfTIME  COMMtSSION 
(Docket  Na  00-011 

Jugoihiiia;  PoaoMo  VIoiationei  Order 
of  If 


Jugolini^  ia  a  vessel  operating 
common  carrier  which  operates  non- 
conference  container  service  from 
United  States  Ports  and  Points  to 
Mediterranean  and  Middle  East  Porta 
and  Pointa. 

It  appears  that  JagoUniJa  engaged  in 
violations  of  sections  10(b)(1).  1^)(3) 
and  10(b)(ll)  of  the  Shipping  Act  of  1964 
("Act"  or  "ISM  Act"),  46  U.S.C  app. 
1709(b)(1).  1706(b)(3)  and  1709(b)(ll). 
involving  Jugolinija's  foodstuffs  and 
grocery  rates  to  the  Middle  East  from 
the  UnUed  SUtes  during  the  period 
March  1965  through  August  1967.  It 
appears  that  on  539  shipments  during 
that  period,  Jugoliniia  knowingly  and 
willfully  undercharged  a  single  shipper 
by  $870,404.  It  also  appears  diat  during 
that  period.  Jugolinija  may  have 
provldad  thia  shipper  free  transportation 
of  empty  containers  from  the  Middle 
Eaat  to  Ilaly  as  a  conceaaioo  for 
shlpmants  from  the  United  States  to  the 
Middle  East  In  violation  of  sections 
10(bH3)  and  10(bX11)  of  the  Act. 

Now  therefore  It  ia  ordered,  that 
pursuant  to  sections  Vk  11,  and  13  of  the 
1964  Act  46  U.S.C.  app.  ITOSl  1710  and 
1712,  an  Investigation  Is  hereby 
Instituted  to  determine: 

(1)  Whedier  Jugolinija  violated  section 
I0(b)tl)  of  the  Act.  by  nhargii^ 
demanding,  collecting  or  receiving 
greater,  less  or  different  compensation 
for  tha  transportation  of  fbodstuBs  and 
grocery  items  from  the  United  States  to 
Middle  East  destinations  than  the  rates 
and  charge*  specified  in  its  applicable 
tariff  on  file  with  the  Commission  during 
the  period  from  March  1965  through 


Auguat  1067:  and  whether  such 
violatiaBS  were  knowing  and  willfid: 

(2)  Whether  Jugolinija  violalad  section 
10(b)(3)  of  the  Act  by  extending  or 
denying  to  any  person  any  priviktga, 
concession,  equipment,  or  facility  in 
connection  with:  (i)  The  transportation 
of  foodstuffs  and  grocery  items  from  the 
United  SUtea  lo  Middle  East 
destinations  during  the  period  from 
March  1965  through  August  1967;  and  (ii) 
the  transportation  of  empty  shipper 
leased  containers;  and  whether  snch 
violationa  were  knowing  and  willful: 

(3)  Whether  Jugolinija  violated  section 
10(bNll)  of  the  Act  by  giving  eny  endue 
or  unreasonable  preference  or 
advantage  to  any  perticaUr  person, 
locality,  or  description  of  treiSic.  in 
connectioe  with:  (i)  The  treasportatton 
of  foodstuffs  and  poceiy  items  bnn  the 
United  States  to  Middle  East 
destinations  during  the  period  ht>m 
March  1985  through  August  1087;  or  (U) 
the  transportation  of  empty  shipper 
leased  containers;  and  nvhether  such 
violations  were  knowing  and  willful; 

(4)  WheUier.  in  the  event  Jugniinija  is 
found  to  have  violated  section  l<l(bj(l). 
10(b)(3)  or  10(b)(ll)  of  the  Act.  civil 
penalties  should  be  assessed  and,  if  so. 
the  amount  of  such  penalties; 

(5)  Whether,  in  the  event  Jugolinija  is 
found  to  have  violated  section  10(b)(1) 
or  10(b)(3)  of  die  Act.  iU  tariffs  should 
be  suspended  pursuant  to  section  IS  of 
the  Act; 

(6)  Whedier.  in  the  event  Jugolinija  i« 
found  to  have  violated  section  10(b)(1). 
10(b)(3).  or  10(b)(ll)  of  Uie  Act  an 
appropriate  cease  and  deeiat  order 
should  t)e  issued; 

It  is  htfther  ordered,  diat  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Coiranieeion's  Office  of 
Administrative  Law  Judges  at  a  date 
and  place  to  be  hereafter  determined  by 
the  Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.61: 

It  is  further  ordered,  that  Jugolinija  is 
designated  Respondent  in  this 
proceeding: 

It  is  farther  ordered,  that  the 
Commission's  Bareau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding; 

It  is  further  ordered,  that  notice  of  this 
Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered,  that  odier 
persons  having  an  Interest  in 
participating  in  this  proceeding  may  Tdi' 
petitions  for  leave  to  Intervene  In 


accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered,  that  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered,  that  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  January  18, 1990,  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  May  18, 1990. 

By  the  Commission. 
Joseph  C  PoDung. 
Secretary. 

|FR  Doc  80-2063  Filed  1-27-89:  &45  am) 
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FEDCftAL  RESERVE  SYSTEM 
Afancy  Foma  Under  Review 

lanuary  24. 1989. 
Background 

Notice  is  hereby  given  of  Hnal 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320J  (OMB  Regulation  on 
Controlling  Paperworic  Burdens  on  the 
Public). 

KM  RMTNEfl  INRNIMATiON  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Frederick  |.  Schroeder — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3822) 
OMB  Desk  Officei^-Gary  Waxman— 
Office  of  bifoimation  and  Regulatory 
AfTairs,  Office  of  Management  and 
Budget  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503  (202-395-7340) 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revision,  of  the  following  report- 
Report  Title:  Report  of  Qaims  on 
Selected  Foreign  Countries  by  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
Agency  Form  Number  FR  2029B 
OMB  Docket  Number  7100-0064. 
Frequency:  Semiannually. 
Reporters:  U.S.  branches  and  agencies 
of  foreign  banks 
Annual  Reporting  Hours:  330 
Estimated  Number  of  Respondents:  55 
Estimated  A  verage  Hours  per 
Response:  3 


Small  businesses  are  not  afl'ected. 

General  Description  of  Report: 

This  information  collection  is 
voluntary  (12  U.S.C.  3105(b))  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

U.S.  branches  and  agencies  of  foreign 
banks  report  their  claims  on  foreign 
countries  semianneaUy.  The  Federal 
Reserve  System  provides  the  data  to  the 
Bank  for  International  Settlements  for 
the  semi-annual  survey  of  the  maturity 
of  bank  lending. 

Final  approval  under  OMB  delegated 
authority  of  a  revision  to  the  following 
report- 
Report  Title:  Domestic  Finance 
Company  Report  of  Consolidated  Assets 
and  Liabilities 

Agency  Form  Number  FR  2248. 

OMB  Docket  Number 

710Q-O0O5 

Frequency:  Monthly 

Reporters:  Domestic  finance 
companies 

Annual  Reporting  Hours:  2,045 

Estimated  Number  of  Respondents: 
142 

Estimated  A  verage  Hours  per 
Response:  1.1  hours,  except  1.4  hours  in 
March,  )une,  September,  and  December. 

Small  businesses  are  affected. 

General  Description  of  Report 

This  information  collection  is 
voluntary  (12  U.S.C  225(a))  and  is  given 
confidential  treatment  (5  U.S.C 
552(b)(4)). 

This  report  collects  information  on 
major  categories  of  consumer  and 
business  credit  extended  by  domestic 
finance  companies  and  on  major  short- 
term  liabilities  outstanding.  The  key 
revision  is  the  addition  of  five 
supplemental  items  that  seek  date  on 
securitized  financing  receivables. 
Specifically,  the  new  items  request  the 
outstanding  balances  of  installment 
credit  extended  by  the  finance  company 
that  have  been  packaged  and  sold  and 
included  as  collateral  for  an  asset- 
backed  security.  The  data  on  the  report 
are  used  by  the  Federal  Reserve  for 
assessing  aggregate  credit  market 
activity. 

Board  of  Governors  of  tlie  Federal  Reserve 
System.  January  24. 1969. 
WilKam  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  89-2014  Filed  1-27-89:  8:45  ara) 
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Bank  of  New  England  Corp.,  Boston, 
MA;  Proposal  to  Underwrite  and  Deal 
in  Delit  SecuriUeo  to  a  Limited  Extent 

Bank  of  New  England  Corporation. 
Boston,  Massachusetts,  has  applied. 


pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act,  ("BHC  Act")  (12 
U.S.C.  1843(c)(8))  and  S  225.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)), 
for  permission  for  its  subsidiary  BNE 
Capital  Markets.  Inc..  Boston. 
Massachusetts  ("BNE  Capital"),  to 
underwrite  and  deal  in,  to  a  limited 
degree,  all  types  of  debt  securities, 
including  without  limitation:  (i) 
Corporate  debt  securities  (including 
debt  securities  that  are  convertible  into 
equity  securities):  (ii)  asset  backed 
securities  that  are  secured  by  or 
represent  interests  in  loans  (both 
secured  and  unsecured),  receivables  and 
other  forms  of  debt  instruments:  and  (iii) 
governmental  debt,  including  Canadian 
securities. 

BNE  Capital  is  currently  authorized  lo 
underwrite  and  deal  ia  to  a  limited 
extent,  1-4  family  mortgage  backed 
securities,  consumer-receivable-related 
securities,  commercial  paper  and 
municipal  revenue  bonds  ("ineligible 
securities").  Bank  of  New  England 
Corporation,  74  Federal  Reserve  Bulletin 
133  (1988).  BNE  Capital  is  also 
authorized  to  underwrite  and  deal  in 
U.S.  government  securities  pursuant  to 
S  225.25(b)(16)  of  the  Board's  Regulation 
Y  (12  CFR  225.25(b)(16)). 

BNE  Capital  would  undeiivrite  and 
deal  in  debt  securities  within  the 
framework  of  limitations  established  by 
the  Board  for  the  previously  approved 
ineligible  securities  underwriting  in 
Citicorp,  J.P.  Morgan  Br  Co.  Incorporated 
aad  Bankers  Trust  New  York 
Corporation.  73  Federal  Reserve  Bulletin 
473  (1987),  off  d  sub  nam..  Securities 
Industry  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1968),  cert 
denied  108  S.Ct  2830  (1968).  These 
limitations  include  a  5  percent  gross 
revenue  limitation  to  ensure  the 
company's  ineligible  underwriting  and 
dealing  would  not  result  in  a  violation  of 
section  20  of  die  Glass-Steagall  Act  (12 
U.S.C.  377).  Accordingly,  under  this 
application  the  amount  of  gross  revenue 
BNE  (Capital  would  receive  from  the 
proposed  new  ineligible  activity  and  the 
previously  approved  ineligible  activity 
would  not  exceed,  in  the  aggregate,  5 
percent  of  the  total  gross  revenues  of 
BNE  Capital. 

Section  4(c)(8)  of  die  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in  an 
activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation]  to 
be  so  closely  related  to  banking  as  to  be 
a  proper  incident  thereto."  The  Board 
has  previously  determined  that  the 
proposed  underwriting  and  dealing  in  all 
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types  of  debt  Mcuritlet  it  closely  related 
and  a  proper  incident  to  banking, 
•ubject  to  conditions.  I.P.  Morgan  &  Co. 
Inc..  el  oL  75  Federal  Reserve  Bulletin 
(Order  dated  January  18.  1980). 

Any  request  for  a  neahnu  on  this 
application  must  comply  with  |  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
an  2e2.3(e)). 

The  application  may  be  Inspected  at 
the  offices  of  the  Board  of  Cuvemors  or 
the  Federal  Reserve  Bank  of  Boston. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
l)C  20551.  not  later  than  February  21, 
1980. 

BoHrd  uf  Covemort  of  the  FedtTHl  Reserve 
Sy«tein.  January  24.  ISSR. 
WllUan  W.  WUm. 
i»'(  rrlary  of  the  Board. 
|FR  Due.  a»-201S  Filed  1-27-66;  B.45  «m) 
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DCPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdrnkUetratton 
IDockatNo-MN-OOMI 

Animal  Drug  Eiport;  YoMmMna 
Hydrochlortde  ln|ectk»w  for  Def 

AOINCv:  Food  and  Drug  Administration. 
action:  Notice. 


I  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Wildlife  Laboratories.  Inc..  has  filed 
an  application  requesting  approval  for 
the  export  of  the  animiil  dru^ 
Antagonil*^  (yohimbine  hydrochloride) 
Sterile  Injection  for  use  in  the  deer 
family  to  Canada. 

AODMUt:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (MFA- 
.105).  Food  and  Drug  AdmininlrHlion.  Rm. 
4-62,  5600  Fishers  Lane.  Ruckullu.  NfD 
20657.  and  the  contact  person  identified 
below.  Any  future  inquiries  concerning 
the  export  of  human  drugs  under  the 
Drug  Export  Amendments  Act  of  1986 
should  aUu  be  directed  to  the  contact 
p<>r«on. 
KM  PxmTHn  mroimuTiOM  cositact: 

B«*\erly  E.  Dartolonico.  Center  for 
Veterinary  Medicine  (MI-"V-142|.  Food 
and  Drug  Administration.  5600  Fishers 
Une.  Rockville.  MD  20657.  301-443- 
2855. 

•u^rLaMMNTANV  wpoiiauTioii:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
9»-«e0)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (tha  act)  (21 


U.SC.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  fnrth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisried.  Section  802(b)(.l)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Reginler 
within  10  days  of  the  Tiling  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Wildlife  LaborHtories.  Inc..  P.O.  Box 
8038,  Fort  Collins.  CO  80525,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  animal  drug  Antagonil^^ 
(yohimbine  hydrochloride)  Sterile 
inicction  for  the  deer  family,  to  Canada. 
The  drug  is  intended  as  an  antagonist  to 
xylazine  immobilization  of  free-ranging 
or  confined  members  of  the  deer  family 
(Cervidae).  The  application  was 
received  and  filed  in  the  Center  for 
Veterinary  Medicine  on  January  19, 
1900,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  perMtns  may  submit 
relevant  informution  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Theae  submis.^ions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  9  1900, 
and  to  provide  an  additional  copy  cf  the 
submission  dirrctly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  so-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (set .  802. 
Pub.  L  99-660  (21  U.SC.  382))  and  under 
authority  delegated  to  the  Commission 
of  Food  and  Drugs  (21  CFK  5.10)  and 
redeli-gHted  to  tlie  Centi-r  for  Veterinary 
Medicine  (21  CFR  5.44) 

U«led:  lunu.-iry  19.  1989 
Robert  C  Uvinstloo. 

Deputy  Dinclor.  Office  ofS»w  Aninial  Urufi 
Evatuvlion.  Centvr  for  Veterinary  Medii  ine 
)FR  Doc.  80-2121  Filed  1-27-86;  8.45  am) 

4« 


|Dec«i«tNe.l8N-0387| 

PubNc  Meeting;  Seafood  Safety  aa 
Related  to  Cooked  and  Proceaaed 
Seafood 

AOCNCv:  Food  and  Drug  Administration. 
ACTIOM:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA).  Mid-Atlantic 
Region,  is  announcing  a  public  meeting 
with  the  seafood  industry  and  other 
interested  persons  to  discuss  a  number 
of  agency  concerns  relating  to  public 
health  aspects  of  cooked  and  processed 
seafood. 

DATS:  The  meeting  will  be  held  on 
Tuesday,  February  14, 1909,  from  9:30 
a.ip.  to  3:30  p.m.  Interested  persons  who 
tVill  be  unable  to  attend  the  meeting 
may  submit  written  comments  on  the 
issues  outlined  in  this  notice  within  60 
days. 

AOOmsacS:  The  meeting  will  be  held  in 
a  conference  room  at  the  Quality  Inn, 
5801  Baltimore  National  Pike.  Baltimore. 
MD.  Submit  written  comments  to  the 
Dockets  Management  Branch  (MFA- 
3f)5).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  I.ane.  Rockville,  MD 
20857,  referencing  the  docket  number 
found  in  the  heading  of  this  notice. 

MM  nMTHM  mroMNATION  CONTACT: 

Jo-Ann  Maguire.  Food  and  Drug 
Administration  (HFR-MAl).  900  U.S. 
Customhouse.  2d  and  Chestnut  Sts.. 
Philadelphia.  PA  19106-2973.  215-597- 
0124. 

SU^M^MCNTAIIV  INPOMMATION:  The 
meeting  is  being  sponsored  by  FDA's 
Mid-Alluntic  Regional  Office,  in 
accordance  with  21  CFR  10.65(b).  to 
discuss  with  the  sehfood  industry  and 
other  interested  persons  the  agency's 
concerns,  raised  by  its  inspectional  and 
analytical  findings,  relating  to  cooked 
and  processed  seafood. 

Issues  to  be  discussed  will  include: 

1.  Microbiological  contamination  of 
ready-to-eat  or  heat-and-serve  seafoo<l 
products. 

2.  Public  health  concerns  relating  to 
these  products. 

3.  Improved  processing  practices  for 
these  products. 

4.  Strategies  for  protecting  the 
consumer  from  associated  health  risks. 

FDA  is  inviting  all  interested  persons 
to  participate  in  this  meeting.  Interested 
persons  who  will  be  unable  to  attend  the 
meeting  may  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  that  set  forth  their 
views  on  the  issues  outlined  in  this 
notice. 


Dated:  fanuary  23. 1969. 

Alan  L  HoetiBg. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  89-2040  Filed  1-27-89:  a45  am] 
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Public  Health  Service 

HeaW)  Reaourcea  and  Servicea 
Admlniatration;  Delagatton  of 
AuttiorHy;  Bureau  Diractora 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Administrator,  Health 
Resources  and  Services  Administration, 
on  January  13, 1989.  by  the  Assistant 
Secretary  for  Health,  the  Administrator 
has  delegated  all  of  the  authorities 
delegated  to  the  Administrator  under 
section  319  of  the  Public  Health  Service 
Act  (42  U.S.C.  247(d)).  as  amended, 
pertaining  to  Public  Health  Emergencies, 
to  the  Health  Resources  and  Services 
Administration's  Bureau  Directors, 
without  authority  to  redelegate,  for  the 
functions  assigned  to  their  bureaus. 

Redelegation 

Provision  was  made  for  delegations 
and  redelegatioos  under  Title  III  of  the 
Public  Health  Service  Act  to  continue  in 
effect. 

Effective  Data 

This  delegation  became  effective  on 
January  13. 1989. 

Dale:  January  13, 198a 
John  H.  Kelso. 
Acting  Administrator. 
|FR  Doc.  8»-2041  Filed  1-27-89:  8:45  am] 
aajJNQ  COOC  4tS»-tS-M 

Healtti  Reaourcea  and  Servicea 
Admlniatration:  Delegation  of 
Autltorfty;  Director,  Bureau  of  Maternal 
and  CtilM  HeaHh  and  Reaourcea 
Development 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Administrator,  Health 
Resources  and  Services  Administration, 
on  January  18, 1989.  by  the  Assistant 
Secretary  for  Health,  the  Administrator 
has  delegated  all  of  the  authorities 
under  Title  XIX.  Part  D.  of  the  Public 
Health  Service  Act,  as  amended, 
pertaining  to  the  Immunosuppressive 
Drug  Therapy  Block  Grant,  to  the 
Director,  Bureau  of  Maternal  and  Child 
Health  and  Resources  Development, 
with  authority  to  redelegate,  excluding 
the  authorities  to  issue  regulations,  to 
submit  reports  to  Congress  or  a 
congressional  committee,  to  establish 


advisory  committees  and  councils,  and 
to  appoint  members  to  advisory 
committees  and  councils. 

Redelegation 

Provision  was  made  for  all  previous 
delegations  and  redelegations  under 
Title  XIX  of  the  Public  Health  Service 
Act  to  continue  in  effect 

Effective  Date 

This  delegation  became  effective  on 
January  18. 1989. 

Dale:  January  18. 1989. 
John  H.  Kelso. 

Acting  Administrator. 

(FR  Doc.  89-2042  Filed  1-27-89:  MS  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Asaiatant  Secretary  for 
Houaing^ederal  Houabig 
Commiaaionar 

(Doclcet  Na  N-89-1917:  FR  2606] 

Unutilized  and  Underutiized  Federal 
Buildlnga  and  Real  Property 
Determined  by  HUD  To  Be  Suitable  for 
Uae  for  FacUitiea  To  Aaaiat  tha 
Homeleaa 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 

action:  Notice. 

SUMiMARy:  This  notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
DATE:  January  30. 1989. 
ADDRESS:  For  further  information, 
contact  Morris  Bourne,  Director, 
Transitional  Housing  Development 
Staff,  Room  9140,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  telephone  (202)  755-9075;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORKUTION:  In 
accordance  with  the  December  12, 1988, 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
D.C.D.C.  No.  88-2503-OG,  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  Federal  buildings  and  real 
property  determined  by  HUD  to  be 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  Hrst  notice  was  published 
on  January  9. 1989  (54  FR  667).  Today's 
notice  is  for  the  purpose  of  announcing 


that  no  additonal  properties  have  been 
determined  suitable  this  weeL 

Dated:  January  23. 1989. 
lames  E  Scboenberger, 
General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
(FR  Doc  89-1980  Filed  1-27-89;  845  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Revision  of  Notice 
of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  revising 
a  notice  describing  a  system  of  records 
maintained  by  the  Office  of 
Administrative  Services  in  the  Office  of 
the  Secretary.  All  changes  being 
published  are  editorial  in  nature,  and 
reflect  organization  changes  and  other 
minor  administrative  revisions  which 
have  occurred  since  the  publication  of 
the  material  in  the  Federal  Register  on 
July  15, 1986  (51  FR  25612).  The  revised 
notice  is  published  in  its  entirety  below.  . 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  system  of  records,  the 
notice  shall  be  effective  on  January  30. 
1989.  Additional  informal. on  regarding 
these  revisions  may  be  obtained  from 
the  Department  Privacy  Act  Officer. 
Office  of  the  Secretary  (PMI).  room  2242. 
Main  Interior  Building,  US.  Department 
of  the  Interior,  Washington,  DC  20240. 
Oscar  W.  Muelkr.  fr.. 
Director.  Office  of  Management  Improvement 

Date:  January  23. 1989. 

INTERIOR/OR-51 

SYSTEM  NAME: 

Property  Accountability  and  Control 
System — Interior,  Office  of  the 
Secretary — 51. 

SYSTEM  LOCATION: 

Property  Management  Section,  Branch 
of  Office  Services.  Division  of  General 
Services,  Office  of  Administrative 
Services  (PMO).  Office  of  the  Secretary. 
U.S.  Department  of  the  Interior, 
Washington.  D.C.  20240. 

CATceoRiES  Of  iNoiviouALS  coveheo  «v  the 

SYSTEM: 

Individuals  designated  as  Custodial 
Officers  in  the  Office  of  the  Secretary, 
Other  Departmental  Offices,  and 
Independent  Agencies,  Councils,  and 
Commissions  who  are  provided 
administrative  support  and  who  are 
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charted  with  lh«  care,  utilization, 
rtcofdkeeping.  etc..  for  property 
■■•igned  to  them. 


The  records  ■ytlem  contain*  computer 
identiflcatlon  code*  for  each  Custodial 
Officer  and  descriptive  data  about  each 
piece  of  property  (excluding  supplies) 
assigned. 

MJTNOWTV  KM  MAIMTIMAMCa  Of  IHt 


40  use.  483 


mounm  uan  w  mctMoe  MUMr  anno  m 
TMi  awms,  iwciuow  cat««o«ms  o» 

lortucM  una: 


The  primary  use  of  the  records  is  the 
internal  control  of  property  assigned  to 
offices.  Disclosures  outside  the 
Department  are  (1)  to  the  U.S. 
Department  of  )ustice  or  in  a  proceeding 
t>efore  a  court  or  adjudicative  body 
when  (a)  the  United  Stales,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
In  such  litigation,  and  (b)  the 
Drpartmenl  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  it 
compatible  with  the  purpose  for  which 
the  records  were  compiled,  (2)  of 
Information  indicating  a  violation  or 
potential  violation  of  a  statute 
regulation,  rule,  order  or  license,  to 
appropriate  Federal.  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  r\ile, 
regulation,  order  or  license.  (3)  to 
respond  to  General  Accounting  Office 
audits,  and  (4)  to  a  Member  of  Congress 
from  the  record  of  an  individual  in 
response  to  an  inquiry  made  at  the 
request  of  that  individual. 

MMJCMS  ANO  MIACncaa  fON  tTOWIWO. 

RmraviNO.  AccassMO.  wtainimo,  amo 

OtS^OSINO  or  MCOMM  M  THI  SVSTUS: 

aoniAoa: 

Records  are  maintained  on  computer 
media. 

nrrmcvAaiuTv: 

System  is  indexed  by  code  assigned  to 
each  Custodial  Officer  or  by  various 
property  system  codes. 

SAnOUANOS: 

Maintained  with  safeguards  meeting 
the  Computer  Security  Guidelines  for 
Implementing  the  Privacy  Act  of  1974 
and  the  Computer  Security  Act  of  1967. 


Maintained  with  safeguards  meeting 
the  Computer  Security  Guidelines  for 
Implementing  the  Privacy  Act  of  1974 
and  the  Computer  Security  Act  of  1987. 


Retained  and  disposed  of  in 
accordance  with  General  Records 
Schedule  No.  3.  Item  No.  10a. 

aVSTSM  HAMAOClHS)  ANO  AOOfUSS: 

Chief.  Property  Management  Section. 
Branch  of  Office  Services.  Office  of 
Administrative  Services,  U.S. 
Dapartment  of  the  Interior,  Washington. 
D.C  20240. 

NOTmcATiOM  MWcaouM: 

A  written  and  signed  request  stating 
that  the  requester  seelis  information 
concerning  records  pertaining  to  him/ 
her  See  43  CFR  2  60. 


Submit  requests  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43  CFR 
2.63. 


A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  43  CFR 
2.71. 


I  •OUMCa  CATIC 

Custodial  Officer  who  is  assigned  the 
property  by  coda. 
(FR  Doc.  B»-20S8  Piled  1-27-00:  8:45  ami 


Bureau  of  Indian  Affairs 

Raquaat  for  Applications  for  Ptannirtg 
of  Datantion  Cantors 

lanuary  13. 1980. 

ACTION:  Extension  of  application 
deadline  for  planning  of  detention 
facilitiea. 

•UMSiAllv:  This  notice  extends  the 
deadline  for  filing  applications  for 
Planning  of  New  Institutions  for 
construction  or  renovation  of  detention 
facilities  in  Indian  country'.  The  notice 
requesting  applications  was  published 
in  the  Faderal  Register  on  December  9. 
1968.  (Vol.  53  No.  237  Page  49796)  and 
set  the  deadline  at  45  days  after  the 
publication  of  the  notice  (January  23. 
1969).  This  notice  extends  the  deadline 
to  February  13, 1989. 
pon  nmTHf  R  information  contact 
Mr.  Warren  D.  LeBcau.  Staff  Assistant- 
Detention,  Divibion  of  Law  Enforcement 


Services.  (602)  629-5406  or  Mr.  Robert 
Montoya,  Facility  Management  and 
ConstrucUon  Center,  (505)  766-2846. 
Roes  O.  Swimmer, 
Assistant  Secrelary — Indian  Affain. 
|FR  Doc  80-2008  Filed  1-27-80:  8:45  am) 


DaacflpMon  of  Lands  To  Ba  Maid  m 
Trust  for  ttM  PachaoQa  Band  of 
Lulaano  Miaalon  Indtana  of  ttM 
Pacfianga  Raaarvatlon.  CA 

Deremiier  29. 1988. 

AOCNCV:  Bureau  of  Indian  Affairs. 
Interior. 

ACTlOsc  Notice  of  lands  to  be  held  in 
trust  and  made  part  of  the  Pechanga 
Reservation. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  from  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  at  209  DM  8.1. 

summary:  This  notice  is  published 
pursuant  to  section  2  of  the  Act  of 
August  8. 1968.  Pub.  L  100-381. 102  Stat. 
897.  Pursuant  to  section  1  of  the  act.  title 
to  the  following  described  land  was 
declared  to  be  held  in  trust  by  the 
United  States  for  the  use  and  benefit  of 
the  Pechanga  Band  of  Luiseno  Mission 
Indians  of  California,  and  such  land  was 
declared  to  be  a  part  of  the  Pechanga 
Indian  Reservation. 

San  Bemddino  Meridian,  Riverside 
County.  Caiifomia. 

Lot  "E"  of  the  Little  Temecula  Rancho. 
more  particularly  described  as  follows: 
"Commencing  at  a  stake  marited  T  .5'  of 
the  Little  Temecula  Rancho,  so  called 
and  known,  and  running  thence  North  52 
degrees  45  minutes  East.  3.500  feet; 
thence  North  52  degrees  40  minutes 
West;  thence  South  42  degrees  40 
minutes  West,  3,436  feet  and  thence 
South  47  degrees  20  minutes  East 
2.679.84  feet  to  the  place  of  the 
beginning,  containing  two  hundred 
thirty-five  (235)  acres  of  land,  and  also 
from  the  water  appurtenant  to  said 
parcel  of  land,  including  the  water  from 
the  spring  on  the  public  land  which  is 
situated  adjoining  the  Southwesterly 
line  of  said  specifically  described  tract, 
which  comprises  all  that  part  of  said 
Little  Temecula  Rancho  set  off  and 
allotted  to  William  Wolf  by  decree 
dated  April  14. 1982.  Together  with  the 
tenements,  hereditaments  and 
appurtenances  thereto  belonging,  or  in 
anywise  appertaining;  and  also  all  their 
estate,  right,  title  and  interest,  at  law 


and  equity  therein  and  thereto,  including 
the  rents,  issues  and  profits  thereof." 
W.P.  Ragsdale. 

Acting  Assistant  Secretary— Indian  Affairs. 
\m  Doc.  89-2009  Filed  1-27-89:  8:45  amj 

BtLUNQ  COOC  4310-n-M 

Minerals  Management  Service 

Outer  Continental  Shelf  Advisory 
Board;  Nortti,  Mid-,  and  Soutti  Atlantic 
Regional  Tectmical  Working  Groups; 
Nominations 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Recruitment  of  Discretionary 

Members  for  North,  Mid-,  and  South 

Atlantic  Regional  Technical  Working 

Groups. 

SUMMARY:  The  Atlantic  Outer 
Continental  Shelf  (OCS)  Region  is 
accepting  nominations  to  fill 
discretionary  member  vacancies  on  the 
North,  Mid-,  and  South  Atlantic 
Regional  Technical  Working  Group 
(RTWG)  Committees.  Technical 
expertise  is  needed  in  the  areas  of 
marine  biology/oceanography,  ecology/ 
environment,  and  fisheries  management. 

Nomination  packages  should  consist 
of  a  letter  explaining  the  nominee's 
qualifications  and  how  the  individual 
would  contribute  to  the  effectiveness  of 
the  RTWG  Committees,  and  a  current 
resume  or  biographical  profile. 
DATE:  The  deadline  for  receipt  of 
nominations  is  March  1, 1989. 
ADORCSSCS:  Nomination  packages 
should  be  submitted  to  RTWG 
Coordinator.  Atlantic  OCS  Region, 
Minerals  Management  Service,  1951 
Kidwell  Drive,  Suite  601,  Vienna,  22182. 
FOR  FURTHER  INFORMATION  CONTACT 

Angela  Calos.  RTWG  Coordinator. 
Atlantic  OCS  Region  at  the  above 
address;  telephone  (703)  285-2165.  (FTS) 
285-2165. 

SUPPLEMENTARY  INFORMATION:  The 

RTWG's  are  part  of  the  OCS  Advisory 
Board  and  were  established  to  advise 
the  Minerals  Management  Service 
(MMS)  Diector  on  technical  matters  of 
regional  concern  regarding  offshore 
prelease  and  postlease  sale  activities. 
The  RTWG  membership  consists  of 
representatives  from  Federal  agencies, 
the  Coastal  States  of  Maine  through 
Florida,  the  petroleum  industry,  and 
other  private  interests.  The  RTWG 
discretionary  members  serve  a  2-year 
term.  Each  RTWG  committee  meets  at 
least  twice  a  year. 

Appointments  will  be  made  by  the 
Secretary  of  the  Interior  with  the 
objective  of  achieving  a  balance  of 


viewpoint  and  a  range  of  technical 
expertise  of  regional  OCS  activities. 

Ddle:  January  18. 1989. 
Bruce  G.  Weetman. 

Regional  Director.  Atlantic  OCS  Region. 
[FR  Doc.  89-2006  Filed  1-27-89:  8:45  am) 

BIlXIPtG  CODE  4310-MR-M 


National  Park  Service 

National  Park  System  Advisory  Board; 
Administrative  Extension 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Pub.  L.  92-463,  section  14,  that  the 
National  Park  Service  Advisory  Board 
has  been  extended  administratively 
through  December  31, 1990. 

The  Board  is  presently  a  statutory 
board  established  by  the  Historic  Sites 
Act  of  1935  (16  U.S.C.  463,  as  amended) 
to  "advise  the  Secretary  on  matters 
relating  to  the  National  Park  System,  to 
other  related  areas,  and  to  the 
administration  of  this  Act  *  *  * 
"(Historic  Sites  Act)";  and  a  1976 
amendment  to  the  Act  extended~the 
Board  by  statute  to  January  1, 1989. 
Having  found  the  Board  to  be  of 
considerable  value  to  the  Department,  I 
am  taking  this  action  to  assure  that  its 
function  will  continue  for  an  additional 
year  beyond  the  legislative  expiration 
date.  I  expect  that  the  Congress  will 
have  made  a  determination  to 
statutorily  extend  the  Board  well  before 
December  31, 1989. 
Donald  Paul  Model, 
Secretary  of  the  Interior. 
[FR  Doc.  89-2069  Filed  1-27-89:  8:45  amJ 

aiLUNG  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

January  25. 1989. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
proposals  for  the  collection  of 
information  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35)  and  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  published. 
Entries  are  grouped  into  submission 
categories.  Each  entry  contains  the 
following  information:  (1)  The  title  of  the 
form  or  collection;  (2)  the  agency  form 
number,  if  any,  and  the  applicable 
component  of  the  Department 
sponsoring  the  collection;  (3)  how  often 
the  form  must  be  filled  out  or  the 
information  is  collected;  (4)  who  will  be 
asked  or  required  to  respond,  as  well  as 


a  brief  abstract;  (5)  an  estimate  of  the 
total  number  of  respondents  and  the 
amount  of  time  estimated  for  an  average 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  (in  hours) 
associated  with  the  collection;  and.  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L.  95-511  applies. 
Comments  and/or  suggestions  regarding 
the  item(s]  contained  in  this  notice, 
especially  those  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Sam  Fairchild,  on 
(202)  395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Larrv  E. 
Miesse,  on  (202)  633-4312.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  and  the  DO) 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  OfHce  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington. 
DC  20503.  and  to  Mr.  Larry  E.  Miesse, 
DOJ  Clearance  Officer.  SPS/JMD/5031 
CAB,  Department  of  Justice. 
Washington,  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Report  of  Public  Safety  Officer's 
Death. 

(2)  OJP  Admin  form  3650/6.  Bureau  of 
Justice  Assistance,  Office  of  Justice 
Programs. 

(3)  One-time.  ~ 

(4)  State  or  local  governments.  Federal 
agencies  or  employees.  This  form  is  filed 
by  agency  of  public  safety  officer  killed 
in  the  line  of  duty  with  the  Bureau  of 
Justice  Assistance  as  part  of  claim  for 
survivors'  benefits  under  the  Public 
Safety  Officers'  Benefits  Act. 

(5)  320  respondents  at  2.03  hours  per 
response. 

(6)  650  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  section 
3504(h). 

(1)  Claim  for  Death  Benefit. 

(2)  OJP  Admin  form  3650/5.  Bureau  of 
Justice  Assistance.  Office  of  Justice 
Programs. 

(3)  One  time.  •  ^ 

(4)  Individuals  or  households.  Form  is 
filed  by  survivors  of  a  public  safety 
officer  killed  in  the  line  of  duty  to  obtain 
benefits  under  the  Public  Safety 
Officers'  Benefits  Act. 

(5)  320  respondents  at  1.05  hours  per 
response. 

(6)  336  estimated  annual  public 
burden  hours. 


BEST  COPY  AVAILABLE 
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(7)  Not  applicabl*  end«r  taction 
3S0«(h). 

ReinstateoMnt  of  a  Pra^iouily  Approved 
ColiwtioQ  for  Whkh  Approval  Haa 
Expind 

(1)  Th«  |ail  Inmate  Survey. 

(2)  SIM3.  S1)-S0.  Buraau  of  Justice 
Statistics. 

(3)  Other,  quinquennially 
(approximate). 

(4)  Individual!  or  houaakoMa.  State  or 
local  governments.  Data  nsad  to  profile 
Jail  inmates,  determine  trends  in  inmate 
characteristics,  examine  criminal  and 
substance  abuse  history  as  it  relates  to 
criminal  activity,  to  develop  data  on 
conditions  of  inmate  housing  and  its 
effects,  and  to  report  on  the  victims  of 
crime  as  described  by  jail  inmates. 

(5)  6.400  respondents  at  .75  hours 
each. 

(6)  4.800  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

Urr)-  E.  MIease. 

Depariment  Clearance  Officer.  Deportment  of 

lattice. 

|FR  Doc.  8»-207S  Filed  1-27-80:  S:45  am) 

aiuMO  COM  44ie-ts-ii 


DEPARTMENT  OF  U^BOR 

Penaton  and  Welfare  Baneflta 
Admlniatratlon 

( Applicalten  No.  D-79M  at  al.i 

Propoaed  Exentptiona;  Restated  Profit 
StMrlng  Plan  and  Trust  Agreement  of 
AnesttisetolOQlats  Associated  of 
Rome.  P  JL,  et  aL 

AMNCv:  Pension  and  Welfare  Beneflts 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

•UMMARV:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1074  (the  Act]  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 


writer's  Interest  in  the  pending 
exemption. 

ADomta:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Offlce  of  Regulations  and 
Interpretations.  Room  N-5e71.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor.  Room  N-5507.  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

Notice  to  interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
aUPI*!  tmNTAWY  WlfDHMATION.  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

ResUtad  Profit  Shaiing  Plan  and  Trust 
Agreement  of  Anesthesiologists 
Associated  of  Rome.  P.A.  (the  Plan) 
Located  in  Rome,  Georgia 

(Application  No.  D-7S00| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 


and  section  4975(a)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedures  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  408(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(cNl)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  of  certain  real 
property  located  in  Rome,  Georgia  to 
Parle  Professional  Place  (the 
Partnership),  a  partnership  which  is  a 
party  in  interest  with  respect  to  the  Plan: 
provided  that  all  terms  of  such 
transaction  are  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  20  participants  and  toal  assets 
of  $378,177  as  of  April  30, 1968.  The  Plan 
is  sponsored  by  the  Anesthesiologists 
Associated  of  Rome.  P.  A.  (the 
Employer),  a  Georgia  professional 
association  engaged  in  a  specialty 
medical  practice  in  Rome,  Georgia.  The 
trustees  of  the  Plan  are  Ijirry  R. 
Cauthen.  M.D.  (Dr.  Cauthen),  Louise  S. 
Hajosy.  M.D..  and  Elaine  L  Hajosy.  M.O. 
(collectively,  the  Trustees).  The 
Partnership  is  a  Georgia  general 
partnership  whose  partners  (the 
Partners)  are  the  Trustees  and  William 
Atha,  M.D.  Each  of  the  Partners  is  a 
shareholder/employee  of  the  Employer 
except  Dr.  Cauthen,  a  former 
shareholder/employee  who  remains  as  a 
Trustee. 

2.  Among  the  Plan's  assets  ia  a  parcel 
of  land  (the  Land)  located  at  13-A  (ohn 
Maddox  Drive  in  Rome.  Georgia.  The 
Land  features  approximately  eighty  feet 
of  street  frontage  and  constitutes 
approximately  one-third  of  an  acre.  The 
Plan  acquired  the  Land  in  an 
unimproved  state  and  has  leased  it 
continuously  to  the  Partnership  under  a 
net  lease  (the  Lease)  effective  July  7, 
1972.  The  Lease  provides  for  an  initial 
term  of  fifteen  years,  renewable  for  up 
two  additional  terms  of  five  years  each. 

The  Lease  includes  provisions  which 
authorize  the  Partnership's  construction 
of  improvements  on  the  Land  and  state 
that  ownership  of  any  such 
improvements  would  pass  to  the  Plan 
upon  expiration  or  termination  of  the 
Lease.  IHirsuant  to  such  provisions,  the 
Partnership  constructed  a  medical  office 
building  and  parking  lot  (the 
Improvements)  on  the  Land  and 
immediately  commenced  leasing  the 
Improvements  and  subleasing  the  Land 
(the  Sublease)  to  the  Employer.  The 


Employer  occupies  the  Land  and  the 
Improvements  as  its  principal  place  of 
business.  The  Employer  represents  that 
the  Lease  and  the  Sublease  were  exempt 
until  June  30. 1984  from  the  prohibitions 
of  section  406  of  the  Act  by  virtue  of 
section  414  of  the  Act.' 

The  Lease  and  Sublease  have 
continued  after  June  30, 1984.  In  order  to 
terminate  the  ongoing  Lease  and 
Sublease,  the  Trustees  propose  to  sell 
the  Land  to  the  Partnership.  Since  the 
Lease  has  become  unenforceable  due  to 
the  expiration  of  the  protections 
afforded  by  section  414  of  the  Act  on 
June  30. 1984,  the  Partnership  recognizes 
that  the  Plan  has  acquired  a  property 
interest  in  the  Improvements  as  a  result 
of  such  expiration  and  that  the 
Partnership's  proposed  purchase  of  the 
Land  must  include  the  purchase  of  the 
Plan's  interest  (the  Interest)  in  the 
Improvements.  The  Trustees  are 
requesting  an  exemption  to  permit  such 
sale  transaction  under  the  terms  and 
conditions  described  herein. 

3.  The  Partnership  will  pay  the  Plan  a 
cash  purchase  price  for  the  Land  and  the 
Interest  and  will  bear  all  costs  and 
expenses  related  to  the  sale  transaction. 
For  the  Plan's  fee  simple  interest  in  the 
Land,  the  purchase  price  will  be  the 
greater  of  $30,000  or  the  appraised  fair 
market  value  of  the  Land  on  the  sale 
date.  As  of  June  3. 1988,  the  fair  market 
value  of  the  unenciunbered  fee  simple 
title  in  the  Land  was  $30,000,  according 
to  Charles  E.  Griffin.  Sr.  (Griffin),  an 
independent  professional  real  estate 
appraiser  in  Rome.  Georgia.  Another 
independent  professional  real  estate 
appraiser,  Ben  Lucas  (Lucas)  of  Rome, 
Georgia,  also  determined  that  the  Land 
had  a  fair  market  value  of  $30,000  as  of 
August  23. 1988. 

For  the  Interest,  the  proposed 
purchase  price  will  be  cash  in  the 
amount  of  no  less  than  the  fair  market 
value  of  the  Interest.  In  order  to 
determine  the  nature  and  value  of  the 
Interest,  the  Trustees  appointed  the  First 
Bank  of  Rome,  Georgia  (the  Bank), 
which  represents  that  it  is  independent 
of  and  unrelated  to  the  Employer  and 
the  Partnership  except  as  trustee  of  a 
defined  benefit  plan  maintained  by  the 
Employer.  The  Bank  was  also  appointed 
to  oversee  the  consummation  of  the 
proposed  transaction  to  ensure,  if  the 
exemption  is  granted,  that  the 
transaction  proceeds  as  described 
herein. 

The  Bank  represents  that  after 
research  and  consultation  with  legal 
counsel  over  the  application  of  Georgia 


'  The  Department  expresse*  no  opinion  as  to 
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law,  it  has  determined  that  the  nature  of 
the  Interest,  which  the  Plan  acquired  as 
of  June  30, 1984,  as  properly 
characterized  as  a  reversionary  interest 
in  the  Improvements  rather  than  a  fee 
simple  interest  therein.  According  to 
Joseph  W.  Walker,  SRA,  MAI  (Walker), 
a  professional  real  estate  appraiser  in 
Atlanta,  Georgia,  the  fair  market  value 
of  the  Interest  is  appropriately 
determined  by  discounting  the  present 
fair  market  value  of  the  Improvements 
over  the  remaining  term  under  the  Lease 
by  the  applicable  prevailing  mortgage 
rate.  The  Bank  represents  that  it  has 
determined  that  this  is  the  proper 
method  of  calculating  the  purchase  price 
of  the  Interest  and  that  it  will  ensure 
that  the  Plan  is  appropriately  and 
adequately  compensated  in  the 
proposed  transaction  for  its  property 
interest  in  the  Improvements  under 
applicable  Georgia  law.  According  to 
Lucas,  the  Improvements  has  a  fair 
market  value  of  $71,100  as  of  August  23, 
1987.  The  Employer  represents  that  the 
calcuation  of  the  purchase  price  of  the 
Interest  will  be  based  on  a  fair  market 
valuation  of  the  Improvements  of  no  less 
than  $71,100.  Therefore,  it  is  proposed 
that  the  Employer  pay  the  Plan  a  total 
cash  purchase  price  for  its  interests  in 
the  Land  and  Improvements  in  the 
amount  of  (1)  the  greater  of  the  Land's 
fair  market  value  as  of  the  sale  date  or 
$30,00  plus  (2)  no  less  than  $71,100 
discounted  over  the  Lease's  remaining 
term  by  the  prevailing  applicable 
mortgage  rate  as  determined  by  the 
Bank. 

4.  The  Bank  represents  that  it  has  also 
investigated  and  considered  whether  the 
Plan  has  received  fair  market  rentals 
under  the  Lease  for  its  interests  in  the 
Land  and  the  Improvements  since  June 
30. 1984.  The  Bank  maintains  that  there 
should  have  been  an  upward  adjustment 
of  the  rentals  paid  to  the  Plan  under  the 
Lease  as  of  June  30, 1984,  the  date  on 
which  the  Interest  arose  in  favor  of  the 
Plan,  but  that  there  was  no  such  upward 
adjustment  made  by  the  parties.  For  this 
reason,  the  Bank  represents  that  it 
undertook  to  determine  the  amount  in 
which  rentals  paid  to  the  Plan  since  June 
30, 1984  have  been  deficient  and  has 
determined  such  deficiency  to  be  in  the 
amount  of  $4,877  as  of  October  28, 1988. 
The  Partnership  agrees,  as  part  of  the 
proposed  transaction,  to  pay  the  Plan 
the  difference  between  the  rentals 
actually  paid  to  the  Plan  and  the  fair 
market  rentals  which  the  Plan  should 
have  been  paid  for  the  period 
commencing  July  1, 1984  to  the  date  of 
the  proposed  sale  transaction,  such 
amount  to  be  cash  of  no  less  than  $4,677, 
together  with  interest  on  such  amount  at 


a  rate  determined  by  the  Bank  to  be 
appropriate  to  compensate  the  Plan  for 
lost  income  on  the  rental  underpayment. 

5.  The  Department  is  not  proposing 
herein  any  exemptive  relief  with  respect 
to  the  continuation  of  the  Lease  after 
June  30. 1984  to  the  date  of  the  proposed 
sale  transaction.  Accordingly,  within  60 
days  of  the  publication  in  the  Federal 
Register  of  a  final  grant  of  the 
exemption  proposed  herein,  if  granted, 
the  Partnership  will  pay  to  the  Internal 
Revenue  Service  all  excise  taxes  which 
are  applicable  under  section  4975(a)  of 
the  Code  by  reason  of  the  continuation 
of  the  subject  lease  arrangements  past 
lune  30, 1984. 

6.  In  summary,  the  applicants 
represent  that  the  criteria  of  section 
408(a)  of  the  Act  are  satisfied  in  the 
proposed  transaction  for  the  following 
reasons:  (1)  The  Plan  will  receive  cash 
for  (a)  the  full  fee  simple  title  in  the 
Land  in  the  amoimt  of  the  Land's  fair 
market  value  as  of  the  date  of  the  sale 
transaction,  in  no  event  less  than 
$30,000,  and  (b)  the  fair  market  value  of 
the  Interest  in  an  amount  no  less  than 
$71,100  discounted  over  the  remaining 
term  of  the  Lease  by  the  prevailing 
applicable  mortgage  rate  as  determined 
by  the  Bank;  (2)  The  Plan  will  recover 
back  rent  due  under  the  Lease, 
representing  the  difference  between 
rentals  actually  paid  to  the  Plan  and  the 
fair  market  rentals  which  should  have 
been  paid,  plus  interest  thereon;  (3)  The 
Partnership  will  pay  all  costs  and 
expenses  related  to  the  proposed 
transaction;  (4)  The  proposed 
transaction  will  terminate  an  ongoing 
prohibited  transaction,  the  continuation 
of  the  Lease  after  June  30, 1984;  (5)  The 
Bank  will  oversee  the  proposed 
transaction  to  ensure  that  it  proceeds  as 
described  herein;  and  (6)  The  Bank  has 
determined  that  the  proposed 
transaction  will  constitute  an 
appropriate  disposition  of  the  Plans 
property  interests  in  the  Land  and 
Improvements  as  determined  in 
accordance  with  applicable  state  law 
and  that  the  proposed  terms  of  the  sale 
reflect  the  appropriate  valuation  of 
those  interests. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Telephone  Real  Estate  Equity  Trust  (the 
Trust).  Located  in  New  York.  NY 

lApplicatlon  No.  D-7745) 

Proposea  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
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and  tadion  497S(c)(2)  of  th«  Code  and  in 
•ccordaaca  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
1M71.  April  28. 1075).  If  the  exemption  U 
granted,  the  restrictions  of  section  40e(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4e75(c)(l) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to:  (1)  the  past  and  continued 
leasing  of  commercial  office  space 
(Lease  One  and  Lease  Two)  in  One 
Riverwalk  Place  (the  Property),  located 
in  San  Antonia  Texas,  by  One 
Riverwalk  Center  Joint  Venture  (the 
Joint  Venture),  an  entity  in  which  the 
Trust  indirectly  owns  a  74  percent 
interest,  to  Smith,  Barshop.  Stouffer  and 
Millsap,  Inc.  (Smith  Barshop).  a  party  in 
interest  with  respect  to  the  Trust  and 
employee  benefit  plans  participating  in 
the  Trust  (the  Plans):  (2)  the  proposeid 
amendments,  renewals  or  extensions  by 
the  loint  Venture  to  Smith  Barshop  of 
Lease  One  and  Lease  Two;  and  (3)  the 
proposed  leasing  of  commercial  office 
space  (the  Future  Leases)*  in  the 
Ptoperty  to  other  persons  or  entities  that 
may  be  parties  in  interest  with  respect 
to  the  Trust  and  the  Plans  (except  for 
fiduciaries  with  respect  to  the  Property)' 
including  amendments,  renewals  or 
extensions  by  the  joint  Venture  of  such 
Future  Leases,  provided  that  the  terms 
and  conditions  of  any  Leases  subject  to 
this  exemption  are  at  least  as  favorable 
to  the  Trust  as  those  which  the  Trust 
could  obtain  in  arm's-length 
trnnsactions  with  unrelated  parties;  and 
provided  further  that  any  such  Leases, 
including  any  amendments,  renewals  or 
extensions  thereof,  are  approved  on 
behalf  of  the  Trust  by  Eastdil  Advisers. 
Inc.  (Eastdil). 

Effective  Date:  If  granted,  this 
proposed  exemption  will  be  effective 
June  2, 1982  with  respect  to  Lease  One 
and  January  1. 1987  with  respect  to 
Lease  Two.  In  addition,  this  proposed 
exemption  will  be  temporary  in  nature 
and  will  not  apply  to  any  Leases  which 
are  originated  after  five  years  from  the 
data  on  which  the  Final  Grant  of  this 
proposed  exemption  Is  published  In  the 
Federal  Ragistar. 

Summary  of  Facta  and  Representaliona 

1.  The  parties  Involved  In  the  subject 
transactions  are  as  follows: 

a.  The  Trust  is  a  group  trust  qualified 
under  section  401(a)  of  the  Code 
pursuant  to  Revenue  Ruling  81-100.  The 
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Trust  is  utilixad  for  the  investment,  on 
an  undivkled  basis,  of  certain  real  estate 
assets  of  its  participating  plans.  The 
Plans  are  employee  benefit  plans 
established  by  seven  regional  holding 
companies  resulting  from  the 
reorganiiation  of  ATftT  and  its 
subsidiaries  pursuant  to  the  Plan  of 
Reorganiiation  approved  by  the  United 
States  District  Court  for  the  District  of 
Columbia  in  the  matter  of  United  States 
V.  Western  Electric  Co..  Inc..  et  al.  (Ovil 
Action  No.  82-0192).  The  assets  of 
predecessor  entitles  to  the  Plans  were 
formerly  held  in  the  Bell  System  Pension 
Plan  Trust  (the  BSPP)  and  the  Bell 
System  Management  Plan  Trust  (the 
BSMPP).  On  January  1. 1964.  the  trusts 
for  the  BSPP  and  the  BSMPP  were 
merged  into  the  Bell  System  Trust  (the 
BST).  Substantially  all  of  the  non-real 
estate  assets  in  the  BST  were 
transferred  to  a  new  ATftT  trust.  The 
BST,  which  retained  the  real  estate 
assets,  was  amended  and  restated  as 
the  Trust.  As  of  January  1. 1966,  the 
Trust  covered  approximately  1.226.000 
participants.  As  of  December  31, 1967, 
the  Trust  had  assets  having  an 
approximate  fair  market  value  of  $3.99 
billion. 

b.  ATftT.  the  named  fiduciary  of  the 
Trust,  is  a  corporation  organized  and 
incorporated  in  the  State  of  New  York 
with  its  headquarters  located  in  New 
York  City.  ATftTs  business  objective  is 
to  meet  customer  needs,  both  within  the 
United  States  and  in  foreign  markets,  for 
voice  and  data  information  movement 
and  management.  AT&T,  through 
several  lines  of  business,  provides  a 
wide  variety  of  national  and 
international  telecommunications 
services.  ATftT  also  designs, 
manufactures,  markets  and  services 
transmission  and  switching  equipment, 
central  office  products,  apparatus  for 
use  in  residential  and  business  markets, 
computers  and  products  and  services 
sold  primarily  to  the  Department  of 
Defense  and  related  agencies.  The 
primary  business  of  the  seven  regional 
holding  companies  and  their 
subsidiaries,  which  maintain  plans 
participating  in  the  Trust,  is  the 
furnishing  of  exchange 
telecommunications  and  exchange 
access  services  within  specific 
geographic  areas.  The  regional  holding 
companies  are  also  active  in  the 
provision  of  advanced  mobile 
communications  services  as  well  as 
publishing  and  marketing  of 
telecommunicatioru  equipment. 

c.  Eastdil  is  a  Delaware  corporation 
and  a  New  York  City-based  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940.  as  amended. 


Eastdil  is  a  wholly  owned  subsidiary  of 
Eastdil  Realty.  Inc.  Eastdil  was 
incorporated  in  1978  for  the  purpose  of 
investing  in  and  managing  real  estate 
assets  for  large  pension  plans.  Eastdil 
manages  approximately  $1  billion  in 
pension  plan  assets  primarily  on  an 
individual  account  basis  but  also  on  a 
pooled  basis.  Investments  made  by 
Eastdil  on  behalf  of  such  plans  consist 
mostly  of  multitenant  commercial  and 
industrial  properties.  As  of  December 
31, 1987.  Eastdil  was  managing 
approximately  $450  million  of  the  assets 
of  the  Trust  Eastdil  is  totally  unrelated 
to  the  parties  involved  in  the  subject 
transactions. 

d.  Rivertel  (Rivertel)  is  a  Delaware 
corporation  wholly-owned  by  the  Trust 
and  exempt  from  Federal  income 
taxation  under  section  501(c)(2)  of  the 
Code.  Rivertel  was  organized  by  Eastdil 
as  investment  manager  for  the  Trust  for 
the  purpose  of  holding  the  Trust's- 
interest  in  the  Joint  Venture  described 
herein,  to  collect  the  income  therefrom 
and  to  distribute  such  income  to  the 
Trust.  All  of  the  officers  and  directors  of 
Rivertel  are  employees  of  Fjistdil.  As 
trustee  on  behalf  of  the  Trust,  all  of  the 
stock  of  Rivertel  is  held  by  State  Street 
Bank  and  Trust  Company,  a 
Massachusetts  banking  corporation  with 
its  principal  office  in  Boston, 
Massachusetts. 

a.  Tha  Joint  Ventiu«  is  an  entity 
formed  on  November  19, 1981  by  and 
between  Rivertel  and  Riverwalk  Center 
Joint  Venture  (RCJV).  The  joint  Venture 
was  formed  to  take  title  to,  operate, 
lease,  dispose  of  and  otherwise  deal 
with  the  Property,  the  sole  asset  of  the 
Joint  Venture.  The  Joint  Venture 
maintains  its  principal  office  at  1900 
One  Riverwalk  Place,  700  North  St. 
Mary's  Street,  San  Antonio.  Texas. 
Rivertel  has  a  74  percent  equity  Interest 
in  the  joint  Venture.  RCfV,  the  other 
coventurer  which  holds  a  26  percent 
equity  interest  in  the  Joint  Venture,  is  an 
entity  comprised  of  two  other  joint 
ventures.  "To  the  best  of  Eastdil's 
knowledge,  neither  RCJV  nor  any  of  its 
Joint  Venture  partners  has  ever  been  a 
party  in  interest  with  respect  lo  the 
Trust  or  any  of  the  participating  Plans. 

f.  Smith  Barshop  is  a  full  service  law 
firm  with  fourteen  attorneys.  Its  sole 
office  is  located  in  the  building 
comprising  the  Property.  Smith  Barshop 
leases  office  space  in  the  Property  from 
the  joint  Venture.  By  virtue  of 
performing  legal  services  for  the  Joint 
Venture.  Smith  Barshop  has  become  a 
party  in  interest  with  respect  to  the 
Trust  and  the  Plans  under  section  3(14) 
of  the  Act.  Smith  Barshop  has  no 
discretionary  authority  or  responsibility 


with  respect  to  tbe  Property.  la  addition. 
Smith  Barshop  kaa  no  affiliation  with 
Eastdil. 

2.  Among  the  assets  that  are  indirectly 
owned  by  the  Tniat  is  the  Property 
which  consists  of  an  eighteen-story 
commercial  office  building  aiul  ad>acent 
parking  lot  The  Property  is  located  at 
700  North  SL  Mary's  Drive.  San  Antonio. 
Texas  and  contains  263.623  square  feet 
The  Property  is  the  sole  asset  of  the 
Joint  Venture.  RCJV  was  responsible  for 
the  development  construction  and 
ownership  of  the  Property  prior  to  the 
formation  of  the  Joint  Venture.  Ujpon  the 
formation  of  the  Joint  Venture  in 
November  1981.  Rivertel  contributed 
$17.2  million  in  cash.  RCJV  cewtiibuted 
the  Property  and  $1.1  mHlion  in  cash. 
The  Property  is  not  carrently 
encumbered  by  a  mortgage. 

3.  The  Joint  Vcntare  Agreement 
providea  under  aectian  &2  that  all  leases 
of  space  in  the  Property  mmt  be  in  form 
and  substance  satiBfactoiy  to  Rivnle) 
and  al  tenants  laiist  he  aatarfictory  n 
all  respecta  to  KivBteL  Section  8.2  af  the 
Joint  Ventare  Agreement  aho  lequiie* 
that  all  teaaea  asaat  be  anhmitted  to 
Rivertel  at  least  tea  baaaicss  days  prior 
to  the  anticipated  executian  date  thoeof 
and  Rivertd  has  the  right  lo  approve  or 
disapprove  of  such  leases  in  its  sole 
discretioa  Based  apon  the  Joinl  Ventare 
Agreement,  appnudawtely  78  percent  of 
the  office  space  tat  the  Pn^erty  is 
leased,  primaiily  to  unrelated  patties.  - 
Aside  from  the  Smith  Barshop  Leases 
which  are  docribed  below,  to  the  best 
of  Eastdil's  knowledge,  no  other  parties 
in  interest  lease  space  in  the  Property. 

4.  On  June  Z 1982.  the  Joint  Veahue 
entered  into  a  lease  agreement  widi 
Davis  and  Smith  Incorporated,  a  law 
firm  which  became  known  as  Smith 
Barshop  in  1986.  Lease  One  provided  for 
occupancy  beginning  August  1. 1982 
with  respect  to  the  leased  premises  and 
was  to  terminate  on  Jt^  31. 1987.  Smith 
Barshop  was  also  given  options  to 
renew  such  lease  for  two  five  year  terms 
on  practically  the  same  terms  and 
conditions  as  provided  in  Lease  One. 

Under  Lease  One,  Smith  Barshop 
leased  approximately  8jB72  rentable 
square  feet  of  office  space  or 
approximately  2.5  percent  of  tfie  space 
in  the  Property.  The  base  rental  was 
subject  to  periodic  npward  adjustments 
that  were  proportionate  to  increases  in 
the  operating  expenses  and  reel  estate 
taxes  assodaled  with  the  Property.  The 
Joint  Venture  was  also  permitted  to 
terminate  Lease  One  if  Smith  Barshop 
engaged  in  an  "event  of  default"  which 
inclwied  the  nonpayment  of  rent 

5.  After  arm's-length  negotiations 
betvreen  Smith  Barshop  and  the  Joint 
Venture,  the  parties  entered  into  Lease 


Regiatar  /  Vol  54.  No.  18  /  Monday.  January  30.  1969  /  Notices 


4M5 


Two  effective  January  1. 1887.  The 
demised  premises  under  Lease  Two 
constitute  the  entire  tenth  Ooor  of  the 
Property  and  total  14.871  rentable 
square  feet  of  office  space  or 
approximately  5.6  percent  of  the 
rentable  space  in  the  Property.  Lease 
Two  will  temunate  on  December  31. 
.  1991.  unless  sooner  amended, 
terminated  or  extended  t^  the  Joint 
Venture.  Lease  Two  provides  that  the 
Joint  Ventare  nay  terminate  such  lease 
upon  an  "event  of  defaalt"  which  is 
defined  in  a  manner  sabslantially 
similar  to  the  defimlioB  of  the  term  as  in 
Lease  One.  Lease  Two  also  provides  for 
periodic  upward  icntal  adfustmei^ 
representing  a  proportionate  share  of 
the  Property's  operating  expenses  and 
real  estate  taxes. 

6.  In  view  of  the  party  in  interest 
reIatienah^»  existing  between  Smith 
Barshop  anid  Rivertel.  Eaatdl  requests 
exemptive  relief  &om  the  Depwtment 
with  respect  to  Lease  One  and  Lease 
Two.  Eastdil  also  requests  prospective 
exemptive  relief  for  the  continaation  of 
the  present  leasing  arrangement  existing 
between  Smith  Bushop  and  the  Joint 
Venture  under  Lease  Two.  Eaatdil 
represents  that  rentals  ander  both 
Leases  have  been  paid  in  a  timely 
manner  and  Saiith  Barsbqp  has 
otherwise  complied  wiUi  the  terms  of 
such  Leases. 

7.  According  to  Eastdil,  the  Leases, 
which  were  standard  commercial  leases 
typical^  used  by  Lessees  in  the 
Property,  aiere  negotiated  and  entered 
into  in  arm's-length  transactions 
between  the  Joint  Venture  ami  Snnth 
Barshop.  EastdiL  on  behalf  of  Rivertel 
reviewed,  approved  and  has  monitored 
the  terms  of  each  Lease.  Eastdil 
represents  that  the  rental  rates  provided 
for  in  the  Leases  were,  at  the  time  each 
was  entered  into,  not  less  than  the  fair 
rental  value  of  the  demised  space  and 
comparable  to  the  rental  rates  paid  by 
lessees  in  the  Property  and  in  other 
similar  buildings  in  the  area  at  such 
time.  Eastdil  further  states  that  the  other 
terms  and  conditions  of  the  Leases  have 
also  been  comparable  to  those  of  similar 
leases  of  space  in  the  Property  and  in 
similar  commercial  buildings  in  the  San 
Antonio.  Texas  area  entered  into  at 
such  time,  far  addition,  it  is  Eastdirs 
judgment  as  an  experienced  real  estate 
manager  that  Smttfi  Barshop  is  an 
excellent  lessee  for  the  Property. 

8.  Eastdil  also  requests  exemptive 
relief,  on  a  prospective  basis,  for  any 
lease  to  a  party  in  interest  with  respect 
to  the  Trust  or  any  participating  Plan. 
ATftT,  Eastdil  and  other  fidaciaries  with 
respect  to  the  Property  will  be 
specificany  precluded  from  leasing 
space  in  the  Property.  Each  such  Future 


Lease  wilL  in  form  and  substance,  be  a 
standard  commercial  lease  generally 
used  hy  lessees  in  the  Property.  Each 
Future  Lease  w3I  be  for  a  fixed  term 
that  will  be  negotiated  on  an  arm's- 
length  basis  on  behalf  of  the  Trost  by    - 
Eastdil.  The  terms  and  conditioiis  of  any 
such  Future  Lease  will  also  be 
comparable  to  those  of  similar  leases  of 
space  in  the  Property  and  ni  stmrlar 
buildings  in  ttie  area  entered  into  at 
such  time 

91  Eastdil  farther  requests  exemptrve 
rehef  lor  prospectrre  amendments, 
extensions,  or  renewals  of  Lease  Two 
and  the  Future  Leases.  Hotrerer.  before 
any  amendments,  extensions  or 
renewals  of  the  Leases  can  be  made, 
they  most  be  reviewed,  approved, 
negotiated  and  monitored  by  EastdiL 
Eastdil  imist  also  make  a  prior 
determination  that  such  amendments, 
renewals  and  extensions  are  in  the  best 
interests  of  the  Trust  and  die  Ptans.  In 
addition,  the  terms  and  rnndttiont 
thereof  must  be  comparable  to  the  terms 
and  concfitions  then  negotiated  with 
regard  to  similat  Leases  of  space  in  the 
Property  and  in  similar  nwamrrrial 
office  buildings  in  the  San  Antonio, 
Texas  area  and  reflect  common  industry 
practice.  Finally.  Eastdil  represents  that 
it  will  apply  the  same  standards  of 
review  and  professional  judgment  it  has 
applied  prevtously  with  regvd  to 
possible  amendments,  extensions  and 
renewals  associated  with  Lease  Two 
and  the  Future  Leases. 

la  Easttfil  states  that  its  request  far 
prospective  exemptive  relief  is 
necessitated  by  fHvctical  husineas 
considerations  stemmkig  from  the  istpt 
seiie  of  the  Tnist  and  the  Plans  and  the 
lai^ge  number  of  parties  in  interest  who 
deal  with  them.  Eastdil  siaintaiBS  that 
Rivertel  requires  the  ability  to  negotiate 
and  enter  into  Leases  of  the  Propnty  in 
the  ordinary  course  <A  business.  EastdU 
also  represents  that  the  requested 
prospective  relief  for  amendments, 
renewals  or  extensions  of  Lease  Two 
and  the  Future  Leases  will  provide 
Rivertel  with  additional  flexibihty  which 
will  expand  the  potential  vahie  of  lease 
transactions  involving  the  ftopeity. 
thereby  increasing  the  investment  retvm 
to  the  TmsL 

11.  In  sanunary.  it  is  represented  diat 
the  subject  transactions  have  satisfied 
or  will  satisfy  the  statatory  criteria  for 
an  exemption  under  section  40a(a)  of  the 
Act  because,  (a)  Lease  One  and  Lease 
Two  were  negotiated  in  arm's-length       ^^ 
transactians  on  behalf  of  the  Trust  by 
Eastdil.  an  independent  fichiciary  of  ^e 
Trust  which  is  onrclated  to  Sraidi 
Barshop;  (b)  any  amendments,  renewals 
or  extensions  of  Leaae  Two  and  any 
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Future  LaiMS  of  the  Property  with 

parties  in  interest  with  respect  to  the 
Trust,  including  amendmenls,  renewals 
or  extensions  thereof,  will  require  the 
review,  approval,  negotiation  and 
monitoring  by  Easldil:  (c)  the  Leases 
that  are  subject  to  this  proposed 
exemption  will  continue  to  be  standard 
commercial  office  leases  which  are 
utilized  generally  for  all  lessees  of  the 
Property  and  which  reflect  common 
industry  practices:  and  (d)  the  rentals 
under  the  Leases  will  continue  to  be  no 
less  than  the  fair  mari(et  rental  values  of 
the  demised  premises  at  the  times  of 
their  executions. 

For  Further  Information  Contact:  Mi. 
)an  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Meed  Retiraaimt  Master  Trust  (the 
Tnisl)  LocatMl  in  Daylon.  Ohio 

(ApplicMlion  No.  D-7780| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4075(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  In  ERISA  Procedure  75-1  (40  FR 
18471.  April  2&  1975).  If  the  exemption  is 
granted  the  restrictions  of  section  40e(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  (1)  the  proposed 
sale  by  the  Trust  of  certain  real  property 
located  in  Michigan  (the  Timberlands). 
including  certain  timber  rights 
pertaining  thereto,  to  the  Mead 
Corporation  (Mead),  a  party  in  interest 
with  respect  to  the  Trust:  and  (2)  the 
proposed  sale  by  the  Trust  of  all 
outstanding  common  stock  of  Copmead, 
Inc.  to  Mead:  provided  that  all  terms  of 
such  transactions  are  at  least  as 
favorable  to  the  Trust  as  those  which 
the  Trust  could  obtain  in  arm's-length 
transactions  with  unrelated  parties. 

Summary  of  Fact*  and  Representations 

1.  Mead  is  an  Ohio  publicly-owned 
corporation  with  its  principal  ofTice  in 
Dayton.  Ohio.  Mead  and  its  subsidiary 
entities  sponsor  several  employee 
pension  benefit  plans  (the  Plans),  the 
assets  of  which  are  commingled  for 
investment  purposes  in  the  Trust,  which 
Is  exempt  from  taxation  under  section 
501(a)  of  the  Code.  The  trustee  of  (he 
Trust  is  the  Wachovia  Bank  and  Trust 
Company,  N.A.  (the  Trustee),  a  national 
banking  association  with  its  principal 
place  of  business  in  Winston-Salem. 
North  Carolina.  All  control  over  the 
investment  of  the  Trust's  assets  is 


txercised  by  Mead  through  its 
Investment  Policy  Committee  (IPC), 
which  develops  investment  policies  and 
procedures,  implements  investment 
programs  and  monitors  designated 
activities  of  the  Trust. 

2.  Among  the  assets  of  the  Plans  in  the 
Trust  are  the  Timberlands.  which 
constituted  approximately  4.3  percent  of 
the  total  assets  in  the  Trust  as  of 
December  31, 1987.  The  Timberlands 
consist  of  approximately  429.000  acres 
of  land  located  in  the  Upper  Peninsula 
of  Michigan,  together  with  certain 
timber  and  timber  rights  with  respect  lo 
such  land.  The  Timberlands  were 
acquired  and  are  owned  by  Copmead, 
Inc.  (Copmead),  Lamead,  Inc.,  USMead. 
Inc..  and  Michland.  Inc.  (together,  the 
Timberland  Companies),  each  of  which 
la  a  tax-exempt  title-holding  company  of 
which  the  Trust  owns  100  percent  of  the 
issued  and  outstanding  common  stock. 
The  sole  and  stated  purpose  of  each  of 
the  Timberland  Companies  is  the 
ownership  of  the  Timberlands  on  behalf 
of  the  Trust. 

Since  the  acquisitions  of  the 
Timberlands  in  1966  and  1982.  the 
Timberland  Companies  have  leased  the 
Timberlands  (the  Leases)  either  to 
Escanaba  Paper  Company  (Escanaba),  a 
wholly-owned  subsidiary  of  Mead,  or  to 
Mead  and  Upper  Peninsula  Land 
Company  (UPLCo)  as  joint  lessees. 
UPLCo  is  a  purtnerhship  between 
Escanaba  and  another  wholly-owned 
Mead  subsidiary,  the  UPL  Corporation. 
Mead  represents  that  the  acquisitions 
and  the  Leases  of  the  Timberlands  by 
the  Timberland  Companies  on  behalf  of 
the  Trust  satisfy  the  requirements  of 
section  406(e)  of  the  Act  relating  to 
"qualifying  employer  real  property"  and. 
therefore,  are  exempt  from  the 
prohibitions  of  section  406  of  the  Act.* 

3.  Under  the  Leases.  Mead  and  its 
subsidiaries  actively  manage  the 
Timberlands  on  a  continuous  basis. 
However.  Mead  represents  that  the 
separate  ownership  of  the  Timberlands 
among  the  Timberland  Companies 
constitutes  an  impediment  to  cfTicient 
management  of  the  Timberlands.  Mead 
maintains  that  the  future  efficient  . 
management  of  the  Timberlands  will 
require  greater  management  flexibility 
in  an  ongoing  program  of  sales, 
purchases  and  trades  among  the 
Timberland  parcels  to  consolidate  some 
tracts  with  parcels  not  presently  owned 
and  to  dispose  of  other  parcels  which 
■re  either  too  remote  for  users  or  have 


greater  economic  value  for  uses  other 
than  timber  cutting.  In  order  to  enable  a 
more  efficient  management  of  the 
Timberlands.  Mead  has  expressed  a 
desire  to  purchase  the  Timberlands  from 
the  Trust.  Concurrently,  the  members  of 
the  IPC  have  expressed  an  interest  in 
selling  the  Timberlands  in  order  to 
achieve  for  the  Trust  greater  liquidity 
and  flexibility  of  investment.  Therefore. 
Mead  is  proposing  to  purchase  the 
Timberlands  from  the  Timberland 
Companies  and  is  requesting  an 
exemption  to  permit  such  transaction 
under  the  terms  and  conditions 
described  herein.* 

4.  According  to  Mead's 
representations,  on  March  5. 1967  the 
IPC  authorized  its  chairman.  William  W. 
Wommack  (Mr.  Wommack)  to  represent 
the  Trust  in  negotiations  with  Mead 
representatives  regarding  a  proposed 
sale  of  the  Timberlands.  Mead 
maintains  that  Mr.  Wommack's 
extensive  experience  in  finance  and 
investment  figured  prominently  in  this 
authorization.  Mr.  Wommack  is  the 
retired  vice-chairman  of  the  board  of 
directors  of  Mead  and  prior  to  his 
retirement  in  1961.  he  served  as  Mead's 
Chief  Strategic  Officer.  Mead  represents 
that  because  the  Timberlands  constitute 
a  long-term  fixed  investment  of  the 
Trust,  the  IPC  determined  that  in  any 
sale  of  the  Timberlands  the  Trust  must 
receive  a  price  which  includes  the 
present  value  of  future  economic 
benefits  under  the  Leases,  benefits 
which  are  summarized  as  (1)  the  current 
income  streams  under  the  Leases,  and 
(2)  the  fair  market  value  of  the 
Timberlands  at  the  expiration  of  the 
Leases.  According  to  Mead's 
representations,  after  extensive 
discussion  and  analysis  Mr.  Wommack 
and  representatives  of  Mead  reached 
agreement  on  an  appropriate  method  for 
valuation  of  each  of  these  economic 
factors  in  order  to  determine  an 
appropriate  purchase  price.  Mead 
represents  that,  based  on  this 
agreement,  the  parties  have  determined 
an  appropriate  purchase  price  for  the 
Timberlands  (the  Determination).  Mead 
proposes  to  pay  the  Timberland 
Companies  cash  for  their  interests  in  the 
Timberland  in  an  amount  established  in 
accordance  with  the  Determination. 

5.  Mead  maintains  that  the 
Determination  largely  reflects  the 
position  proposed  on  behalf  of  the  Trust 
and  notes  that  the  Determination  was 


*  Th«  Depdrlinenl  ciiprecM*  no  opinion  ■•  to 
whrlher  lh«  Timtwriandi  conitllut*  "qualifying 
•mployer  real  properly"  or  whether  lh«>  acquiaitiona 
and  Leataa  of  the  Tlmberlanda  tatiafy  the 
raqulrenianlt  of  taction  MSta)  of  IIm  Act 


'The  Department  it  propoaing  exemptive  relief 
liefein  aolely  for  Mead's  propoeed  purchase  of  the 
Timberlands  and  is  not  proposins  any  exemptive 
relief  with  respect  to  the  Trust's  acquititiona  of  the 
Umlwrianda  or  the  Leataa  lo  Mead. 
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reviewed,  approved  and  in  part 
suggested  by  Rogers.  Casey  and 
Barksdale.  Inc,  an  investment  advisory 
and  research  firm  providing  specialized 
financial  aitd  consulting  services  to  tax* 
exempt  entities.  Mead  also  represents 
that  the  Trustee  reviewed  the 
Determination  and  found  it  to  be 
appropriate.  The  Determination  includes 
a  study  commissioned  by  IPC  from 
Salomon  Brothers.  Inc.  on  the 
appropriateness  of  various  calculations 
involved  in  the  Determination  and  Mead 
represents  that  the  parties  also 
consulted  with  the  investment  bankii^ 
firm  of  Smith  Barney,  Harris.  Upham 
and  Company  and  reviewed  long  range 
forecasts  of  inflation  and  real  returns  on 
Treasury  Bonds. 

Appraisals  of  the  Timberlands  were 
conducted  by  George  Banzbaf  and 
Company  (BanzhaO,  a  commercial  real 
property  appraisal  firm  based  in 
Milwaukee.  Wisconsin  which  is 
represented  to  have  extensive 
experience  in  appraisals  of  timber 
property  in  Michigan's  Upper  Peninsula. 
Mead  represents  that  Mr.  Wommack 
and  representatives  of  Mead  carefully 
reviewed  the  appraisals  and  diacussicms 
with  the  Banzhaf  representatives  and 
agreed  to  user  Banzbafs  appraisals  in 
the  Determination  for  calculating  .the 
Timberlands'  present  fair  market  value 
and  the  real  growth  rate  of  their  futore 
value.  Mead  represents  that  the 
Determination  also  includes  specific 
valuatioiu  of  the  Leases'  income 
streams  and  the  Timberlands'  residual, 
or  post-Lease,  values  to  the  TmsL  The 
Trust's  total  investment  in  the 
Timberlands  is  $14.1  million  and 
calculations  made  as  of  January  1, 1988 
pursuant  to  the  Determination  result  in  a 
proposed  purchase  price  of  $43,744,060. 
The  purchase  price  will  be  adjusted 
upward  as  of  the  sale  date  to  account 
for  rentals  accrued  on  and  after  January 
1. 1988  and  to  reflect  the  reinvestment 
potential  of  the  purchase  price  as  of 
January  1, 1988. 

6.  Mead  represents  that  the  proposed 
transaction  will  consist  of  Mead's  cash 
purchase  of  the  Timberlands  directly 
from  all  of  the  Timberland  Companies 
except  Copmead.  Mead's  purchase  of 
that  portion  of  the  Timberlands  owned 
by  Copmead  will  be  accomplished  by 
means  of  Mead's  cash  purchase  of  all  of 
the  common  stock  of  Copmead.  Mead 
explains  that  during  the  negotiations 
over  the  proposed  Timberiands  sale 
there  wre  69,000  outstanding  shares  of 
sinking-fund  preferred  stock  (the 
Copmead  Preferred)  which  Copmead 
had  sold  to  unrelated  parties  in  1982 
after  its  purchase  of  certain  Timberiands 
property  and  which,  by  its  terms. 


required  that  any  transfer  of  Copmead 
real  property  assets  be  approved  by  the 
holders  of  the  Copmead  Preferred  Mead 
represents  that  the  transfer  of  the 
Copmead  common  stock  originally  was 
proposed  in  lieu  of  the  transfer  of 
Copmead  assets  in  order  to  avoid  this 
procedural  obstacle  and  the  potential 
objections  of  the  Copmead  Preferred 
holders.  The  transaction  proposed 
herein  remains  structured  as  a  transfer 
of  Copmead  common  stock  even  dioogh 
the  Copmead  Preferred  has  been 
redeemed  by  Copmead  and  is  no  longer 
outstanding.  Mead  represents  that  t)w 
proposed  transfer  of  tiie  Copmead 
common  stodc  will  be  tantamount  to  a 
transfer  of  the  Copmead-owned 
Timberlands  and  that  either  df  these 
transfers  would  acconqplish  the  same 
economic  resulb  the  transfer  of 
ownership  of  the  Copmead-owned 
Timberlands  from  Copmead  to  Mead. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 
The  Trust,  througb  the  Timberland 
Companies,  will  receive  a  cash  purchase 
price  for  the  Timberlands  in  the  amount 
of  no  less  than  the  Timberiands'  fair 
market  values  including  the  present 
value  of  future  economic  benefits  under 
the  Leases:  (2)  the  Trust  is  represented 
in  the  Delenninatioo.  which  defines  the 
proposed  transaction,  by  Mr.  Wommack. 
who  has  extensive  experience  in  finance 
and  investment:  (3)  the  Determination 
has  been  reviewed  and  approved  by  the 
Trustee  on  briialf  of  the  Trust:  (4)  the 
Trust's  position  and  the  valuatioo 
methods  in  the  Determination  were 
reviewed  <»  behalf  of  the  Trust  and 
approved  by  the  inrestment  advisory 
and  research  firm  of  Rogers,  Casey  and 
Barksdale.  Inc.  which  specializes  in 
financial  and  consulting  services  to  tax- 
exempt  entities:  (5)  The  final  pordiase 
price  will  be  adjusted  as  of  the  sale  date 
to  refelct  rentals  accrued  under  the 
Leases  and  to  reflect  the  reinvestment 
potential  of  the  purchase  price  as  of  that 
date;  and  (6)  The  proposed  transaction 
will  achieve  for  the  Trust  greater 
liquidity  and  flexibility  of  investment. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

The  Lincoln  Savings  Bank.  FSB 
(Lincoln)  Located  in  New  York,  New 
York 

[Application  No.  D-7827] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 


and  section  4975(c)f2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(l] 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  the  sale  by  Lincoln  of  its 
subordinated  capital  notes  (the  Notes) 
to  the  Keogh  Plans  (the  Keo^s)  and 
Simplified  Employee  Plans  (the  SEPs) 
for  which  Lincoln  serves  as  custodian  or 
trustee,  and  the  sanctioiu  resulting  from 
the  an>licatioo  of  section  4975  of  the 
Code,  by  reason  of  section  4975(cKl)  (A) 
througb  (D)  of  the  Code  shall  not  apply 
to  the  sale  by  Lincoln  of  the  Notes  to  the 
individual  retirement  accoimts  (the 
IRAs)  for  which  Linctrin  serves  as 
custodian  or  trustee,  provided  the 
Keo^s.  IRAs  and  SEPs  pay  no  more 
than  the  fair  market  value  of  the  Notes 
on  the  date  of  the  sale.* 

Summary  of  Facts  and  Representations 

1.  Lincoln  is  a  federally-chartered 
stock  savings  bank  the  deposits  of 
which  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
primarily  involved  in  providing  retail 
bank  and  residential  and  commercial 
lending  services  in  the  New  York  City 
area.  lincoln  was  organized  in  1866  as  a 
New  York  State  chartered  mutual 
savings  bank  and  converted  to  a  federal 
charter  in  1963.  As  of  June  3a  1988. 
Lincoln  had  total  assets  of  $2.6  billion, 
deposits  of  $2.3  billion  and  stockholder 
equity  of  $139.5  millioo.  Lincoln  was 
acquired  by  a  wholly -owned  subsidiary 
of  Unicorp  American  Corporation 
(Unicorp)  on  December  31, 1967  and 
converted  to  a  federal  stock  savings 
bank.  The  conversion  was  supervised 
and  approved  by  the  Federal  Home 
Loan  Bank  Board  (FHLBB)  and  the  FDIC 
In  connection  with  the  acquisition,  the 
Unicorp  subsidiary  purchased  all  of  the 
outstanding  stock  of  Lincoln  for  $135 
million  and  $15  million  aggregate 
principal  amount  of  Lincoln's 
subordinated  debentures. 

2.  Lincoln  is  in  the  process  of 
registration  with  the  FHLBB  for  the  sale 
of  up  to  $30  million  of  the  Notes,  which 
are  imsecured  subordinated  general 
obligations  of  Lincoln.  The  Notes  are 
being  offered  for  sale  to  the  general 
public'and  to  all  existing  Lincoln 
depositors.  Lincoln  also  intends  to  offer 


*  Pursuant  to  29  CFR  2Sta3-2(d|.  theic  is  no 
jurisdiction  with  respect  lo  tbe  IRAs  under  Title  I  of 
the  Act.  However,  there  is  jurisdiction  under  Title  U 
of  the  Act  pursuant  lo  section  4975  of  the  Code. 
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the  Nules  to  the  Keogha.  SEPs  and  IRAi 
for  which  it  act!  at  trustee  or  custodian. 

3.  Lincoln  currently  acts  as  custodian 
and/or  trustee  for  22.  443  IRA 
customers.  1.271  Keoghs  and  65  SEPs 
with  assets,  in  the  aggregate,  of 
upproximately  $219,600,000.  These 
assets  represent  slightly  less  than  10%  of 
the  total  deposits  held  by  Lincoln. 
Lincoln  has  no  discretionary  authority 
with  respect  to  investment  of  IRA, 
Keogh  and  SEP  assets.  All  investments 
are  made  at  the  direction  of  the  account 
holder  within  the  range  of  investment 
alternatives  permitted  by  the  plan 
documents.  Lincoln  represents  that  no 
single  IRA.  Keogh  or  SEP  account  will 
be  permitted  to  invest  more  than  25%  of 
the  assets  of  such  account  in  the  Notes 
in  connection  with  the  offering  by 
Lincoln. 

4.  The  Notes  will  be  issued  in 
registered  form  in  minimum  amounts  of 
$2,500.  without  limitation  on  the  size  of 
incremental  amounts  thereof.  Interest 
will  be  paid  monthly,  on  the  first 
business  day  of  each  month.  The  Notes 
will  mature  on  dates  offered  by  Lincoln 
of  at  least  7  and  not  more  than  15  years 
from  the  date  of  issue.  The  pricing 
supplements  to  the  offering  circular  will 
contain  information  as  to  the  maturities 
then  offered  by  Lincoln. 

5.  The  Notes  will  be  redeemable  at  the 
option  of  Lincoln,  at  any  time  after  three 
yeiirs  from  the  date  of  issuance,  at  the 
following  redemption  prices:  102%  of  the 
principal  amount  if  redeemed  during  the 
fourth  year  after  the  date  of  issuance: 
101%  of  the  principal  amount  if 
redeemed  during  the  Tifth  year  after 
issuance:  and  100%  of  the  principal 
amount  if  redeemed  thereafter,  in  each 
case  with  accrued  interest  to  the  date  of 
payment.  No  redemption  may  be  made 
without  the  prior  written  consent  of  the 
FlILBB  or  if,  after  giving  effect  to  such 
redemption,  Lincoln  would  fail  to  meet 
its  then  applicable  regulatory  capital 
requirements.  The  Notes  are 
subordinated  to  other  debts  of  Lincoln 
including  deposit  accounts. 

6.  The  Notes  will  be  sold  by  certain 
ofrtcers  and  other  full-time  employees  of 
Lincoln.  Written  orders  for  the  Notes 
will  be  solicited  at  the  Bank's  executive 
offices  and  at  all  branch  offices.  No 
commissions  will  be  paid  to  such 
employees  for  offering  and  selling  Notts 
and  no  fees  or  commissions  will  be 
payable  to  Lincoln  by  any  purchaser  of 
the  Notes,  including  the  IR.'Xs.  Keoghs 
and  SEPs.  Lincoln  may  also  elect  to  offer 
all  or  a  portion  of  the  Notes  through 
underwriters  or  dealers,  although  it  does 
not  currently  intend  to  do  so.  The 
offering  of  the  Notes  will  terminate  no 
later  than  October  1. 1960  unless 
previously  terminated  or  extended 


(subject  to  FHLBB  approval)  by  Lincoln, 
and  is  not  subject  to  any  minimum 
amount  of  Notes  being  sold.  It  is 
anticipated  that  Lincoln  will  offer  the 
Notes  in  three  series  in  the  aggregate 
principal  amount  of  $10,000,000  each 
during  the  one  year  period  of 
registration. 

7,  The  interes^payable  on  the  Notes 
will  be  at  a  fixed  rate  established  by 
Lincoln.  The  rate  offered  on  the  Notes 
will  be  based  upon  then-existing  market 
conditions.  It  is  currently  anticipated 
that  the  Notes  will  bear  interest  at  rates 
between  11%  and  13%  per  annum.  The 
interest  on  Notes  acquired  by  Lincoln's 
IRAs.  Keoghs  and  SEPs  will  be  the  same 
•a  Um  intafast  rate  on  Notes  from  the 
sane  serlea  sold  to  the  other  Lincoln 
depositors  and  the  general  public.  The 
terms  and  conditions  of  the  Notes  issued 
will  be  the  same  for  IRAs,  Keoghs  and 
SEPs  as  for  all  other  Lincoln  depositors 
and  the  general  public.  The  interest  rate 
on  the  Notes  at  the  time  of  issuance  will 
be  higher  than  that  paid  by  Lincoln  at 
that  time  on  any  of  its  certificates  of 
deposit.  The  Notes  will  be  transferrable 
by  purchasers.  Each  purchaser  of  a  Note 
will  have  the  right  to  rescind  his  or  her 
purchase  within  three  business  days 
from  the  dale  the  order  to  purchase  ia 
received  by  Lincoln. 

8.  in  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because:  (1)  All  decisions  to 
purchase  the  Notes  are  to  be  made  by 
the  IRA,  Keogh  and  SEP  account  holders 
or  fiduciaries  other  than  Lincoln,  which 
will  have  no  discretion  over  such 
decision:  (2)  no  fees  or  commissions  will 
be  paid  with  respect  to  the  transaction: 
(3)  no  more  than  25%  of  the  assets  of  any 
IRA,  Keogh  or  SEP  account  will  be 
invested  in  the  Notes:  and  (4)  the  Notes 
will  be  offered  to  the  Keoghs,  IRAs  and 
SEPs  at  the  same  interest  rates,  terms 
and  conditions  as  to  other  Lincoln 
depositors  and  the  general  public. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code. 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  406(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code. 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and /or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Siftned  at  Washington.  DC  this  25th  day  of 
January  1909. 

Robait  |.  Doyla. 

Dirvctor  of  Regulations  and  Interpretations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc  ae-20ei  Filed  1-27-68:  8:45  am) 
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Grant  of  IrMflvMual  Exemptione; 
Truman  Arnold  Co.  Profit  Sharing  Plan 
■ndlrutt 

AOCNCV:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACnON:  Grant  of  individual  exemptions. 

•UMMARV:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 


Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Truman  Arnold  Company  Profit  Sharing 
Plan  and  Trust  (the  Plan)  I^icated  in 
Texarkana,  Texas 

(Prohibited  Transaction  Exemption  89-5: 
(Exemplion  Application  No.  0-7386) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  past 
contribution  of  two  buildings  to  the  Plan 


and  leaseback  of  the  buildings  by 
Truman  Arnold  Companies  (the 
Employer),  nor  to  the  agreement  by  the 
Employer  and  Mr.  Truman  Arnold  to 
indemnify  the  Plan  against  any  decline 
in  the  market  value  of  the  buildings, 
provided  that  the  terms  of  the 
transactions  were  at  least  as  favorable 
to  the  Plan  as  those  obtainable  in  an' 
arm's-length  transaction  with  an 
unrelated  person  at  the  time  the- 
transactions  were  entered  into. 

For  a  more  complete  statement  of  the 
facts  and  respresentations  supporting 
the  Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  10, 1988  at  53  FR  45626. 

Effective  Date:  June  1. 1988. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-h«e 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
Bduciary  or  other  party  in  interest  or 
disqualiHed  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 

401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


Signed  at  Washington.  DC.  this  25th  day  of 
fanuary  1989. 

Rolwrt ).  Doyle, 

Director  of  Regulations  and  Interpretations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc.  89-2062  Filed  1-27-89:  8:45  amj 
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MONITORED  RETRIEVABLE  STORAGE 
REVIEW  COMMISSION 

Meeting 

action:  Notice  of  meeting. 

summary:  The  Monitored  Retrievable 
Storage  Review  Commission,  pursuant 
to  its  authority  under  Subtitle  A  of  Pub. 
L  100-203,  the  Nuclear  Waste  Policy 
Amendments  Act  of  1987,  will  hold  an 
additional  public  hearing  in  Atlanta. 
Georgia  to  obtain  the  views  of  the  public 
on  the  need  for  a  monitored  retrievable 
storage  (MRS)  facility  as  part  of  the 
nation's  nuclear  waste  management 
system.  To  date,  the  Commission  has 
held  public  hearings  in  Washington.  DC: 
Denver,  Colorado;  San  Francisco, 
California;  and  Atlanta,  Georgia.  An 
additional  hearing  is  being  scheduled  to 
accommodate  all  of  the  people  who 
requested  to  testify  in  Atlanta,  Georgia. 
This  notice  announces  the  date  and 
location  of  the  hearing,  provides 
procedures  for  participating  in  the 
hearing,  and  lists  some  of  the  issues  that 
participants  may  want  to  address  in 
their  remarks. 

DATES:  The  date,  location,  and  time  of 
the  hearing  is: 

— ^February  16, 1989  in  Atlanta,  Georgia 
at  the  Westin  Plaza,  Peachtree  and 
International  Boulevard,  Atlanta,  GA 
30343  (404-659-1400).  from  9:00  a.m.  to 
5:00  p.m.  and, 

— February  17, 1989  in  Atlanta,  Georgia 
at  the  Westin  Plaza,  Peachtree  and 
International  Boulevard,  Atlanta,  GA 
30343  (404-659-1400),  from  9:00  a.m.  to 
5:00  p.m. 

ADDRESSES:  Requests  to  testify  should 
be  made  in  writing  to  Ms.  Paula  N. 
Alford,  Director,  External  Aff^airs,  MRS 
Review  Commission,  1825  K  Street  NW.. 
Suite  318,  Washington,  DC  20006. 
Requests  to  testify  must  be  received  no 
later  than  February  6, 1989.  The  written 
request  should  specify  the  following: 
Name,  title,  organization  and  telephone 
number  of  the  person  who  will  be 
testifying;  name,  title,  organization,  and 
telephone  number  of  the  person  to 
contact  regarding  the  testimony  if 
different  from  the  presenter  and  length 
of  time  desired  to  present  testimony. 


Intcrasted  persons  may  submit  written 
comments  in  lieu  of  testifying  until 
February  17,  1989.  An  original  and  Tive 
copies  should  be  submitted  to  the 
Monitored  Retrievable  Storage  Review 
Commission.  1825  K  Street.  NW..  Suite 
318.  Washington.  DC  20006. 
KM  FUMTMCR  mPOmmAnOM  CONTACT 
Ms.  Paula  N.  Alford,  Director,  External 
Affairs.  MRS  Review  Commission.  1825 
K  Street.  NW..  Suite  318.  Washington. 
DC  20006.  (202)  653-5361 
•U^ftUNNTAIIV  MTOMMATION:  The 
Monitored  Retrievable  Storage  Review 
Commission  was  established  by  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  (Pub.  L  100-203)  and  charged 
with  the  responsibility  "to  evaluate  the 
need  for  a  monitored  retrievable  storage 
facility  as  a  part  of  the  nation's  nuclear 
waste  management  system."  The 
Commission  was  directed  to  prepare  a 
report  to  Congress  by  June  1. 1989.  That 
date  was  subsequently  extended  to 
November  1. 1989.  (Pub.  L  100-507). 

In  carrying  out  its  mission,  the 
Commission  decided  to  study  the  work 
which  has  been  done  to  date  in  this  Held 
and  to  hear  from  all  interested  persons 
who  wish  to  make  their  views  known  to 
the  Commission.  To  achieve  this  goal. 
the  Commission  held  a  scries  of  public 
briefings  in  |uly.  1988  in  which  certain 
agencies  and  organizations  involved 
with  the  issue  of  monitored  retrievable 
storage  participated.  In  August  and 
September.  1988  the  Commission  held 
additional  briefings  with  the  Department 
of  Energy  and  the  Nuclear  Regulatory 
Commission,  which  were  announced  in 
the  Federal  Register.  Subsequently,  in 
December.  1988  and  January.  1989  the 
Commission  held  a  series  of  public 
hearings  in  Washington.  DC:  Denver. 
Colorado:  San  Francisco.  California:  and 
Atlanta,  Georgia.  These  hearings  were 
also  noticed  in  the  Federal  Register,  and 
announcements  were  mailed  to 
approximately  6.000  individuals  and 
organizations  nationwide.  Because  lime 
did  not  permit  the  Commission  to  hear 
from  all  persons  requesting  to  testify  in 
Atlanta,  the  Commission  has  decided  to 
schedule  another  hearing  session. 

The  purpose  of  the  hearing  announced 
in  this  notice  is  to  continue  the 
Commission's  efforts  to  solicit  the  views 
of  any  interested  persons  on  whether 
the  Commission  should  recommend  that 
a  monitored  retrievable  storage  facility 
for  spent  nuclear  fuel  be  included  as 
part  of  an  integrated  nuclear  waste 
management  program.  It  should  be 
noted,  however,  that  the  Commission 
was  not  asked  by  the  U.S.  Congress  and 
does  not  intend  to  address  siting  of  an 
MRS.  That  will  be  the  Department  of 
Energy's  (DOE)  responsibility  if  the 
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Congress  decides  to  permit  DOE  to 
proceed  with  the  MRS  after  receiving 
the  Commission's  recommendations. 

The  Commission  encourages  any 
interested  person  to  make  his  or  her 
views  known  during  the  public  hearings, 
either  through  attendance  at  a  meeting 
or  in  writing.  The  Commissioners  will 
consider  the  information  received  when 
it  develops  its  recommendations  and 
report  to  Congress. 

To  accommodate  all  persons 
requesting  to  testify  and  to  allow  time 
for  questions  from  the  Commissioners,  a 
time  limit  will  be  placed  on  scheduled 
oral  presentations.  The  amount  of  time 
permitted  for  each  oral  presentation  will 
depend  on  the  number  of  requests  that 
the  Commission  receives.  Those 
testifying  will  be  notified  of  time 
constraints  following  receipt  of  their 
written  requests.  Persons  testifying  arc 
asked  to  provide  five  copies  of  their 
testimony  and  any  accompanying  slides 
or  other  documentation  five  days  in 
advance  of  their  presentation  to  the 
'  MRS  Review  Commission.  1825  K  Street 
NW..  Suite  318.  Washington.  DC  20006. 
Persons  testifying  are  also  asked  to 
bring  75  copies  at  the  time  of  their 
testimony. 

In  addition  to  oral  presentations 
scheduled  in  advance,  the  Commission 
will  provide  time  at  the  hearing  to  hear 
the  views  of  interested  persons  on  a  Brst 
come,  first  served  ba^is.  Participants  in 
this  part  of  the  hearing  do  not  need  to 
notify  the  Commission  in  advance  of 
their  plan  to  attend,  bet  they  will  be 
required  to  appear  between  9KX)  am  and 
MHO  noon  on  February  16. 1989  to  sign 
up  for  five  minutes  during  the  time 
allotted. 

Participants  during  both  parts  of  the 
hearing  should  be  prepared  to  answer 
questions  from  the  Commission.  A 
transcript  of  the  hearings  will  be  made. 

ISSUM 

In  the  legislation  creating  the 
Monitored  Retrievable  Storage  Review 
Commission.  Congress  directed  the 
Commission  to  address  a  number  of 
issues  in  its  evaluation  and 
recommendation  to  Congress  on  the 
need  for  an  MRS.  The  Commission  has 
since  identified  additional  issues  that 
should  be  considered  in  its  evaluation. 
Some  of  these  issues  are  set  forth  below 
to  focus  the  discussions  during  the 
public  hearings.  Interested  persons  may 
wish  to  address  thpm  in  their  written 
statements  or  oral  remarks  but  need  not 
limit  their  comments  to  them. 

1.  Are  there  specific  reasons  why  an 
MRS  facility  should  or  should  not  be 
built,  assuming  a  suitable  site  can  be 
found  for  the  facility?  Consider,  for 
example: 


—Need  for  the  facilitjr. 

— Public  health  and  safety; 

—Environmental  impacts: 

— Safeguards/national  security;  | 

— Transportation  issues  such  as  public     < 
health,  safety  and  environmental 
effects;  routing:  inspection, 
enforcement  and  emergency 
preparedness  capabilities  along  the 
routes:  and  the  possible  need  for  new 
transportation  facilities; 

—Predictability  and  reliability  of  the 
national  system  for  the  disposal  of 
radioactive  waste; 

—Potential  effect  of  the  MRS  facility  on 
repository  design  and  construction: 
waste  package  design,  fabrication  and 
standardization:  and  waste 
preparation: 

— Abihty  of  the  Secretary  of  the  U.S. 
Department  of  Energy  to  fulHll 
contractual  commitments  to  accept 
spent  fuel  for  disposal:  and 

— Economic  issues  such  as  the  costs  of 
building  and  operating  an  MRS 
compared  to  the  costs  of  continued 
storage  of  spent  fuel  at  reactors,  the 
cost  of  an  MRS  facility  to  electric 
utility  ratepayers  and  taxpayers  and 
the  equitable  distribution  of  such 
costs:  the  economic  consequences  of 
siting  a  MRS  facility  on  the  area  in 
which  an  MRS  might  be  located:  and 
the  advisability  and  possible  methods 
of  trying  to  mitigate  economic  and 
Tiscal  consequences  in  siting  an  MRS. 

2.  Some  of  the  proposed  MRS  facility 
functions  include  serving  as  a  hub  for 
spent  fuel  transportation,  temporary 
spent-fuel  storage  for  up  to  15.000  metric 
tons  of  heavy  metal  (MTHM). 
manufacturing  concrete  casks  in  which 
spent  fuel  would  be  stored,  and 
preparing  the  spent  fuel  for  disposal 
(including  consolidating  fuel  rods  and 
placing  the  fuel  in  the  appropriate 
disposal  containers).  If  an  MRS  facility 
were  to  be  built  and  operated,  what 
functions  should  be  carried  out  at  the 
facility? 

3.  One  alternative  to  an  MRS  facility 
is  continued  al-reactor  storage.  Are 
there  other  viable  alternatives  that 
should  be  considered?  What  are  the 
advantages  and  disadvantages  of  the 
alternatives? 

4.  The  1987  Amendments  to  the 
National  Waste  Policy  Act  (NWrA) 
place  the  following  restrictions  on  the 
site  selection,  construction,  and 
operation  of  an  MRS  facility: 

— Construction  of  the  MRS  may  not 
begin  until  the  NRC  has  issued  a 
license  for  the  construction  of  the 
repository: 

— Construction  of  the  MRS  or 
acceptance  of  waste  (i.e..  spent  fuel  or 


high  level  waste)  at  the  MRS  is 
prohibited  during  such  time  as  the 
repository  license  is  revoked  by  the 
NRC  or  construction  of  the  repository 
ceases; 

— ^The  total  quantity  of  waste  at  the 
MRS  cannot  exceed  10,000  MTHM 
until  the  repository  first  accepts 
waste: 

— The  quantity  of  waste  at  the  MRS  may 
not,  in  any  case,  exceed  15.000 
MTHM. 

The  principal  purpose  of  the 
restrictions  is  to  assure  that  the  MRS 
facility  does  not  become  a  de  facto 
repository.  Are  the  restrictions 
necessary  if  an  MRS  is  built?  Arc  they 
appropriate?  Are  they  adequate?  If  an 
MRS  is  built,  are  there  other  ways  to 
achieve  the  objective? 

5.  When  considering  whether  to 
include  an  MRS  facihty  in  the  national 
nuclear  waste  program,  what  weight 
should  be  given  to  subjective  factors 
such  as  program  predictability  and 
reliability,  program  flexibility,  and 
public  confidence  that  the  national 
nuclear  waste  program  will  be 
successful? 
Jane  A.  Axelrad, 

Executive  Director  and  General  Counsel. 
January  25. 1989. 
[PR  Doc.  89-2060  Filed  1-27-89: 8.-45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Public  Information  Collection 
Requirement  SutHnltted  to  0MB  for 
Review 

Dale:  January  24. 1989. 

The  National  Credit  Union 
Administration  has  submitted  the 
following  public  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  submission  may  be 
obtained  by  calling  the  NCUA 
Clearance  OfHcer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  NCUA 
Clearance  Officer,  NCUA, 
Administrative  Office,  Room  7344, 1776 
G  Street,  Washington,  DC  20456. 

National  Credit  Union  Administration 

OMB  Number  3133-0067. 

Form  Number  NCUA  5310. 

Type  of  Review:  Revision/Renewal. 

Title:  Corporate  Credit  Union  Monthly 
Report. 

Description:  Federally  insured 
coporate  credit  unions  are  required  to 


make  periodic  reports  of  financial 
condition  to  the  National  Credit  Union 
Administration.  The  information  is  used 
to  monitor  liquidity  needs,  and  provide  a 
basis  for  developing  policy  and 
determining  the  potential  impact  of 
economic  developments  on  the  well 
being  of  the  corporate  system.  Most  non- 
federally  insured  corporate  credit  unions 
voluntarily  participate  in  the  reporting 
process. 

Respondents:  Federally  insured  and 
other  corporate  credit  unions. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  per 
Response:  1  hour. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
360  hours. 

Clearance  Officer.  Wilmer  A.  Theard, 
(202)  682-9700,  National  Credit  Union 
Administration.  Room  7344, 1776  G 
Street,  Washington.  DC  20456. 

OMB  Reviewer  Gary  Waxman  (202) 
3905-7340,  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Bed(y  Baker, 

Secretary  of  the  NCUA  Board. 
(FR  Doc.  89-2017  Filed  1-27-89;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  ttie  Antarctic 
Conservation  Act  of  1978 

AQENCV:  National  Science  Foundation. 

ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permit  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers.  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

SUPPIf  MENTARY  INFORMATION:  On 

December  15, 1988,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  permit  application 
received.  A  permit  was  issued  to  the 
following  individual  on  January  19. 1989: 
William  J.L  Sladen. 

Charles  E.  Myers. 

Permit  Office.  Division  of  Polar  Programs.- 
[FR  Doc.  89-2107  Filed  1-27-89:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-317  and  50-31t| 

Baltimore  Gas  and  Electric  Co.; 
Environmental  Assessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  amendments 
to  Facility  Operating  Licenses  DPR-53 
and  DPR-69  issued  to  the  Baltimore  Gas 
and  Electric  Company  (the  licensee)  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  located 
in  Calvert  County.  Maryland.  The 
proposed  amendments,  submitted  via 
the  application  dated  March  15, 1988.  as 
modified  on  December  2. 1988  and 
supplemented  on  June  3, 1988  and 
January  13, 1989,  would  modify  the 
operations  line  management  senior 
reactor  operator  (SRO)  license 
requirements  of 'Technical  Specification 
6.2.2.  "Unit  Staff." 

Need  for  Environmental  Impact 
Statement 

The  Commission  has  found  that  the 
proposed  amendments  will  not  result  in 
any  additional  significant  environmental 
impact  and  has,  therefore,  determined 
not  to  prepare  an  environmental  impact 
statement. 

Environmental  Assessment 

'Identification  of  the  Proposed 
Amendments 

Currrently,  Technical  Specification 
(TS)  6.2.2.g  required  that  the  General 
Supervisor-Nuclear  Operations  (GS-NO) 
hold  an  SRO  license.  In  accordance  with 
a  September  1, 1988  split  of  the  duties  of 
the  GS-NO  between  the  GS-NO  and  the 
Assistant  General  Supervisor-Nuclear 
Operations  (AGS-NO),  the  licensee  has 
proposed  the  following  changes  to  TS 
6.2.2.g:  (1)  Modify  the  requirement  that 
the  GS-NO  hold  an  SRO  license  to  a 
new  requirement  that  the  GS-NO  hold 
or  have  held  an  SRO  license  at  Calvert 
Cliffs,  and  (2)  add  a  new  requirement 
which  requires  that  the  AGS-NO  hold 
an  SRO  license. 

Need  for  the  Proposed  Action 

These  changes  are  requested  to  permit 
better  flexibility  in  shifting  qualified 
personnel  among  management  positions 
while,  at  the  same  time,  ensuring  that 
the  detailed  level  of  knowledge  needed 
to  directly  supervise  the  safe  operation 
of  the  plant  is  maintained. 

Alternatives  to  the  Proposed  Action 

Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
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action  are  negligible,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  action.  This  would 
not  significantly  reduce  the 
environmental  impacts  of  plant 
operation  and  would  result  in  reduced 
operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  by 
the  Commission  in  the  "Final 
Kn'-ironmenlal  Statement  Relating  to 
Operation  of  Calvert  Cliffs  Nuclear 
Power  Plant.  Units  1  and  2"  dated  April 
1973. 

Enviroiunentai  Impact  of  the  Proposed 

Amendments 

These  proposed  changes  are  basically 
administrative  in  nature  and  are 
provided  to  facilitate  the  splitting  of  the 
GS-NO's  roles  between  the  GS-NO  and 
ACS-NO. 

Consequently,  these  proposed 
changes  pose  neither  radiological  nor 
non-radiological  impacts  upon  the 
environment.  The  day-to-day  operation 
of  the  plant  shall  continue  to  be  directly 
supervised  by  a  manager  who  holds  an 
SRO  license.  This  constitutes  no  change 
in  the  level  of  safety  exercised  in  plant 
operations.  Furthermore,  the  Plant 
Operations  and  Safety  Review 
Committee  shall  continue  to  include  a 
member  with  an  SRO  license  which 
ensures  that  ail  nuclear  safety  matters 
will  continue  to  be  reviewed  by  a 
member  who  has  a  current  detailed 
level  of  knowledge  of  plant  operation. 

Therefore,  the  Commission  has 
determined  that  these  proposed 
amendments  pose  no  significant 
environmental  impact. 

Agencies  and  Persons  Consulted 

None. 

FUMttog  of  No  Significant  Impact 

Based  on  the  aforementioned 
environmental  assessment,  the 
Commission  has  determined  that  the 
proposed  amendments  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  his 
action  see:  (1)  The  applications  for 
license  amendments  dated  March  15. 
1986  and  December  2, 1968,  and  (2)  the 
licensee's  supplemental  letters  dated 
|une  3. 1966  and  January  13. 1969.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC  and  at  the  Calvert 
County  Library.  Prince  Frederick. 
Maryland. 


Dated  at  Rockville.  Maryland,  this  25th  day 
of  January  1988. 

For  the  Nuclear  Regulatory  Commission. 
loMfih  IX  rMghbon. 
Actinft  Director.  Profect  Diractorole  l-t. 
Division  of  Reactor  Pro/ecis  l/ll. 
|FH  Hoc  8S-2079  Filed  1-27-«S;  8:45  am| 
■mjwecoos  ma  si  m 

IDockat  No*.  90-317  and  SO-Sltl 

Banimora  Qaa  and  Elactrlc  Co.,  Calvart 
Cliffs  Nuclaar  Powar  Plant,  UnN  Noa.  1 
and  2;  Envlronmantai  Aaaaaawant  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-53 
and  DPR-49.  issued  to  the  Baltimore  Gas 
and  Electric  Company,  (the  licensee),  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant.  Unit  Nos.  1  and  2. 
respectively,  which  are  located  in 
Calvert  County,  Maryland.  The 
proposed  amendments,  submitted  via 
the  license  application  dated  )une  9. 
1986,  as  supplemented  on  October  25 
and  November  17. 1968  would  change 
the  Units  1  and  2  Technical 
SpeciHcalions  (TS)  5.8.1,  "Criticality- 
Spent  Fuel,"  and  5.6.2.  "Crilicality-New 
Fuel,"  to  increase  the  maximum  U-235 
fuel  enrichment  limit  from  4.1  to  5.0 
weight  percent  and  also,  reduce  the  TS 
5.6.2  maximum  limit  on  the  effective 
multiplication  factor  (K«ff)  from  0.98  to 
0.95.  Additional  information  concerning 
expected  core  bumup  levels  was 
providad  in  a  December  28.  1988  letter. 

TMs  aaaaasment  shall  also  apply  to 
any  changes  proposed  in  the  reactor 
core  U-235  enrichment  limit,  up  to  and 
including  5.0  weight  percent,  and  to 
proposed  increases  in  the  average  level 
of  irradiation  of  fuel  discharged  from  the 
reactors  up  to  a  batch  average  discharge 
bumup  hmit  of  60.000  MWD/MT. 

Need  for  EovironawBtal  Impact 
StataoMBA 

The  Commission  has  Found  that  the 
proposed  amendments  constitute  no 
additional  significant  environmental 
impact  and  as  has,  therefore, 
determined  not  to  prepare  an 
environmental  impact  statement. 

Envirooinantal  Assessment 

Identification  of  Proposed  Amendments 

Currently,  the  maximum  permitted 
enrichment  limit  for  (1)  stored  new  and 
spent  fuel  and  (2)  fuel  in  the  reactor  core 
at  Calvert  Cliffs  Units  1  and  2  is  4.1 
weight  percent  U-235.  The  licensee  is  in 
the  process  of  shifting  its  core  design  to 
incorporate  higher  enrichment  fuel 


assemblies  to  support  full  24-month 
operating  cycles.  The  First  Unit  1  24- 
month  cycle  commenced  in  Spring  1988, 
with  a  reload  planned  for  April  1990. 
while  the  first  Unit  2  24-month  cycle  is 
Hearing  its  March  1B88  completion  dale. 
These  first  24-moalh  cycle  cores  were 
transitional  designs  provided  to 
economically  utilize  the  lower 
enrichment  fuel  (4.0  to  4.85  weight 
percent  U-235)  located  onsite  that  had 
already  experience  irradiation  and 
bumup  during  the  previous  18-month 
cycles  at  each  unit.  Subsequent  to  the 
use  of  this  lower  enrichment  fuel,  the 
licensee  intends  to  utilize  cores  with  up 
to  5.0  weight  percent  U-235  enrichment 
levels  to  better  support  24  months  of 
continuous  power  operation  without 
refueling.  Consequently,  the  licensee  has 
proposed  changes  to  increase  the  U-235 
enrichment  limits  in  TS  5.6.1, 
"Criticality-Spent  Fuel."  and  TS  5.6A 
"Criticality-New  FueL"  from  4.1  to  5.0 
weight  percent. 

In  additioa  the  licensee  has  proposed 
to  restrict  the  maximum  value  of  K^  to  a 
limit  of  0.95,  vice  the  current  limit  of 
0.98.  and  add  the  full  flood  condition  to 
the  various  densities  of  unborated  water 
conditions  that  are  assumed  in 
determining  K^.  The  reduction  of  the 
maximum  limit  for  K«ii  for  fully  flooded 
conditions  was  proposed  solely  to  place 
the  Calvert  Cliffs  TS  limits  on  new  fuel 
criticality  in  full  accord  with  the  NRC 
guidance  provided  in  Section  9.1.1.. 
"New  Fuel  Storage,"  of  the  Standard 
Review  Plan  (NUREG-oeOO).  This 
restrictive  change  would  p:ovide  more 
conservative  criticality  determinations 
for  new  fuel  storage  than  those  currently 
required  by  TS. 

Need  for  the  Proposed  Amendments 

The  proposed  changes  are  needed  to 
allow  the  licensee  to  support  future  24- 
month  full  power  operating  cycles. 

Environmental  Impact  of  the  Proposed 
Amendments 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS  and  the  proposed  increase  in  the 
bumup  limits  for  the  fuel.  The  staff  has 
concluded  tha'  such  changes  would  not 
adversely  affect  plant  safety.  The 
proposed  changes  have  no  significant 
adverse  effects  upon  the  probability  of 
any  analyzed  accident.  The  increased 
bumup  may  alter  slightly  the  mix  of 
Tission  products  that  could  be  released 
in  the  event  of  a  serious  accident  but 
such  small  changes  would  not 
signiHcantly  affect  the  consequences  of 
said  serious  accidents.  In  addition,  no 
changes  would  result  in  the  types  or 
amounts  of  any  radiological  effluents 
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that  may  be  released  offsite.  Finally, 
these  changes  would  not  contribute  to 
any  signiflcant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

Regarding  the  potential  non- 
radiological  impact  of  reactor  operation 
with  higher  enrichment  fuel  and 
increased  levels  of  irradiation,  the 
proposed  changes  involve  systems 
located  within  the  restricted  area,  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  non-radiological  plant  effluents 
and  have  no  other  non-radiological 
environmental  impact. 

The  potential  environmental  impact 
resulting  from  the  transportation  of 
higher  fuel  enrichment  and  bumup 
levels  is  discussed  in  the  staH' 
assessment  entitled.  "NRC  Assessment 
of  the  Environmental  Ejects  of 
Extended  Fuel  Enrichment  and 
Irradiation,"  which  was  published  in  the 
Federal  Register  on  August  11, 1988  (53 
FR  30355]  in  connection  with  the 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1,  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  the  transportation, 
due  to  the  increases  in  the  fuel 
enrichment  up  to  5%  and  irradiation 
limits  up  to  60,000  MWD/MT  are  either 
unchanged  or  may.  in  fact,  be  reduced 
from  those  summarized  in  Table  S-4  as 
set  forth  in  10  CFR  51.52(c).  These 
Hndings  are  applicable  to  these 
amendments  for  the  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2. 

Therefore,  the  Commission  concludes 
that  the  proposed  amendments  pose  no 
signiHcant  radiological  or  non- 
radiological  environmental  impact. 

Alternatives  to  the  Proposed 
Amendments 

Since  the  Commission  concluded  that 
there  are  no  signiflcant  environmental 
effects  that  would  result  from  the 
proposed  changes,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  fuel  enrichment  and 
bumup  increases.  This  would  not  reduce 
environmental  impact  of  plant  operation 
and  would  result  in  reduced  operational 
flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Calvert 
Cliffs  Nuclear  Power  Plant,  Units  1  and 
2."  dated  April  1973. 


Agencies  and  Persons  Consulted 

The  NRC  stafT  reviewed  the  licensee's 
request  and  did  not  consult  with  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  amendments  will  not 
have  a  signiflcant  efl'ect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for  license 
amendments  dated  June  9, 1988.  as 
supplemented  on  October  25  and 
November  17. 1988,  and  (2)  the  licensee's 
letter  of  December  28, 1988,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room. 
2120  L  Street.  NIV..  Washington,  DC  and 
at  the  Calvert  County  Library,  Prince 
Frederick.  Maryland. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  1989. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  D.  Neighbors. 

Acting  Director,  Project  Directorate  1-1, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  09-2077  Filed  1-27-89;  8:45  am) 
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Receipt  of  U.S.  Department  of 
Energy's  Site  Characterization  Plan 
for  Yucca  Mountain,  Nevada  Site 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  receipt  of  the 

Department  of  Energy's  Site 

Characterization  Plan  for  Yucca 

Mountain,  Nevada  Site. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  for 
review  and  comment  the  Department  of 
Fjiergy's  (DOE)  Site  Characterization 
Plan  (SCP)  for  the  Yucca  Mountain. 
Nevada  candidate  site  for  a  permanent 
geologic  repository  for  high-level 
radioactive  waste  (HLW).  Section  113(b) 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA)  requires  that  the  SCP  provide 
"a  general  plan  for  site  characterization 
activities"  to  be  conducted.  The  purpose 
of  site  characterizaton  is  to  collect 
pertinent  geological  and  other 
information  necessary  to  evaluate 
whether  the  site  is  suitable  for  a 
permanent  geologic  repository  and,  if 
found  suitable,  to  proxide  DOE  with 
data  adequate  to  prepare  and  support  a 
license  application  seeking  from  the 
NRC  authorization  to  construct  such  a 
repository 

As  part  of  the  pre-license  application 
phase  of  the  repository  licensing  process 


established  by  NWPA  and  the  Nuclear 
Waste  Policy  Amendments  Act  of  1987 
(NWPAA).  the  NRC  is  required  to 
review  and  comment  upon  DOE's  SCP, 
and  in  accord  with  10  CFR  60.16,  "DOE 
shall  defer  the  sinking  of  such  shafts 
until  such  time  as  there  has  been  an 
opportunity  for  Commission  comments 
thereon  to  have  been  solicited  and 
considered  by  DOE."  NRC  anticipates 
completion  of  the  review  in  a  seven- 
month  timeframe,  culminating  in 
issuance  to  DOE  of  a  Site 
Characterization  Analysis  (SCA)  with 
respect  to  the  SCP.  as  well  as  such 
additional  comments  as  may  be 
warranted. 

During  its  review  of  the  SCP,  the  NRC 
will  provide  an  opportunity  for  the  State 
of  Nevada  and  for  affected  local 
governments  and  Indian  Tribes  to 
present  their  views  on  the  SCP  and  their 
suggestions  with  respect  to  comments 
thereon  which  may  be  made  by  the 
NRC.  In  additioa  NRC  staff  will  be 
made  available  to  consult  with  the 
affected  parties  upon  their  written 
request  pursuant  to  Subpart  C  of  10  CFR 
Part  60 

At  the  time  of  issuance  of  the  SCA,  a 
notice  of  availability  of  the  SCA  and  a 
request  for  public  comment  will  be 
pubUshed  in  the  Federal  Register. 
Copies  of  the  SCA  and  of  the  comments 
received  will  be  made  available  at 
NRCs  Public  Document  Room  (PDR) 
located  at  2120  L  Street.  NW.,  Lower 
Level,  Washington.  DC  20555  and  local 
Public  Document  Rooms  (LPDRs), 
located  at  the  James  R.  Dickinson 
Library.  Special  Collections  Department. 
University  of  Nevada-Las  Vegas,  4505 
Maryland  Parkway,  Las  Vagas,  Nevada 
89154  and  University  Library. 
Government  Publications  Department, 
University  of  Nevada-Reno,  Reno, 
Nevada  89557. 

Copies  of  the  SCP  may  be  obtained 
from  DOE  by  contacting:  Stephen  H. 
Kale,  Associate  Director,  Office  of 
Facilities  Siting  and  Development, 
Office  of  Civilian  Radioactive  Waste 
Management,  U.S.  Department  of        :' 
Energj',  RW-20. 1000  Independence 
Avenue,  SW..  Washington,  DC  20585  or 
Carl  P.  Gertz,  Project  Manager,  Yucca 
Mountain  Project  Office,  U.S. 
Department  of  Energ>',  Box  98518,  Las 
Vegas,  Nevada  69193-8518. 

NRC  has  made  copies  of  the  SCP 
available  for  public  inspection  in  its 
PDR  and  LPDRs. 

FOR  RiRTHER  INFORMATION  CONTACT: 
John  J.  Linehan,  Director,  Repository 
Licensing  and  Quality  Assurance  Pixiject 
Directorate,  Division'  of  High-Level 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
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Nuclear  Regulatory  CommiHion. 
Washington.  DC  20555. 

Dated  al  Rockville.  Maryland  thii  23rd  day 
of  lanuary  108B. 

For  the  Regulatory  Commlaalon. 
Hush  L  Tbompaoa.  |r., 
Uinclor.  Office  ofNucttar  Maleriat  Safely 
and  Safeguards. 

\yH  Doc  aB-a081  Filed  1-27-80: 8:45  ain| 


lOedict  No*.  80-917  and  80-31SI 

Baltlmor*  Qa«  and  Elvctrtc  C«4 
ConaM«ratk>n  of  tasuanc*  of 
AmondnMnts  to  FacMty  Oporating 
Uconoo*  and  Opportunity  for  Haaring 

The  U.S.  Nuclear  Regulatory 
(.onunlsaion  (the  CommiMion)  it 
.considering  issuance  of  amendments  to 
lacility  Operating  Licenses  No«  DPR-53 
und  DPR-49.  issued  to  the  Baltimore  Gas 
and  Electric  Company  (the  licensee),  for 
operation  of  the  Calvert  Cliffs  Nuclear 
Tower  Plant.  Unit  Nos.  1  and  2,  located 
in  Calvert  County.  Maryland. 

The  proposed  amendments  would 
provide  a  one  time  extension  of  four 
weeks  beyond  the  end  of  the  required 
surveillance  interval  for  the 
performance  of  Type  B  and  C  local  leak 
rite  tests  on  containment  penetrations 
as  provided  in  Technical  Specification 
4.0.1.2.d.  The  proposed  change  reflects 
the  operating  cycle  diange  from  18 
months  to  24  months  and  allows  the 
testing  frequency  to  change  from  a  24 
month  interval  to  the  interval 
corresponding  to  the  forthcoming 
icfueling  outage. 

This  proposed  TS  revision  is  in 
response  to  the  licensee's  application  for 
amendments  dated  December  14.  1988. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
('he  Act)  and  the  Commission's 
regulations. 

By  March  1. 1980.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subiect  facility  operating  licenses  and 
any  person  whose  interest  may  be 
hffected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  Hie  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
('FR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 


designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
IMults  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectis)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\'ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentioiu  shall 
be  hmited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  Intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Earticipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commissioa  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 


be  delivered  to  the  Commission's  Public 
Document  Room,  Celman  Building  2120 
L  Street.  NW..  Washington.  DC.  by  the 
above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
HSOO)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Robert 
A.  Capra:  Petitioner's  name  and 
telephone  number  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  D.  A.  Brune.  Jr.. 
General  Counsel.  Baltimore  Gas  and 
Electric  Company.  P.O.  Box  1475. 
Baltimore.  Maryland  21203.  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Conunission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  14, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC  20555.  and  at  the 
Local  Public  Document  Room,  Calvert 
County  Library,  Prince  Frederick. 
Maryland. 

Dated  at  Rodiville.  Maryland,  this  25lh  day 
of  lanuary  1989. 

For  The  Nuclear  Regulatory  Commission. 
|oan>h  O.  Naishbon. 
Acting  Director.  Project  Directorate  1-1. 
Di  vision  of  Reactor  Projects  l/ll. 
|FR  Doc.  89-3060  Filed  1-27-89:  8:45  am) 
aNXMSooot  ns«-o«-M 


Federal  Regbter  /  Vol  54.  No.  IB  /  Monday.  January  30,  1989  /  Notices 4355 


IDocfcal  Noa.  50-33i  and  50-330) 

Virginia  Electric  and  Power  Co^ 
Conaideration  of  Isauance  of 
Amendmenta  to  Faciltty  Operating 
Ucenaea  and  Propoaed  No  Significant 
Hazarda;  Conaideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  No.  NPF-4 
and  NPF-7,  issued  to  the  Virginia 
Electric  and  Power  Company  (the 
licensee),  for  operation  of  the  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2  (NA-1&2)  located  in  Louisa 
County.  Virginia. 

The  amendments  would  revise  the 
NA-1&2  Technical  Specifications  (TS) 
3/4.9.10,  Refueling  Operations  Water 
Level — Reactor  Vessel,  to  allow  control 
rod  movement  with  the  requirement  of 
23  feet  of  water  above  the  irradiated  fuel 
assemblies  within  the  reactor  pressure 
vessel.  The  proposed  amendments 
remove  the  ambiguity  associated  with 
control  rod  latching  and  unlatching 
operations  where  control  rods  are  raised 
(with  the  upper  internals  package 
installed)  for  weight  or  drag  testing. 

The  proposed  amendments  would 
clarify  the  existing  TS  3.9.10  by  breaking 
it  into  two  parts:  TS  3.9.10.1  would 
address  fuel  assembles  and  assure  that 
at  least  23  feet  of  water  will  be 
maintained  over  the  top  of  the  reactor 
pressure  vessel  flange  in  Mode  6  during 
movement  of  fuel  assembles  within 
containment  References  to  control  rod 
evolutions  would  be  deleted.  A  new  TS. 
3.9.10.2.  would  be  added  to  address 
control  rod  evolutions  in  Mode  6  and 
require  at  least  23  feet  of  water  be 
maintained  over  the  top  of  irradiated 
fuel  assemblies  within  the  reactor 
pressure  vessel.  This  is  consistent  with 
the  existing  basis  for  the  specification. 

On  April  1, 1987,  the  licensee 
submitted  a  proposed  TS  change  for 
NA-1&2  which  revised  the  applicability 
of  TS  3.9.10,  "Refueling  Operations 
Water  Level — Reactor  Vessel,"  to 
conform  to  Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors,  NUREG- 
452,  Rev.  3.  The  change  was  approved 
by  the  NRC  on  May  23, 1988  by  issuance 
of  License  Amendment  Nois.  102  and  69 
for  NA-1&2,  respectively.  As  discussed 
in  the  NRC  Safety  Evaluation,  the 
change  allowed  the  removal  of  vessel 
internal  assembles  with  less  than  the 
specified  water  level  but  still  required  23 
feet  of  water  above  the  reactor  pressure 
vessel  flange  whenever  fuel  assemblies 
or  control  rods  are  moved. 


The  upcoming  1989  refiieling  outage 
for  NA-2,  currently  scheduled  to  begin 
February  10, 1969.  is  the  first  refueling 
outage  which  vrill  be  conducted  under 
the  revised  TS.  In  preparation  of  the 
upcoming  refueling,  and  subsequent 
discussion  with  the  NRC  staff,  it  was 
determined  that  the  wording  of  the 
revised  TS  appeared  to  preclude  a 
refueling  evoluation  that  had  previously 
been  considered  by  the  licensee  to  be 
routine.  Current  NA-lft2  refueling 
procedures  and  equipment  design  are 
based  on  this  evolution. 

Specifically,  although  not  the  intent  of 
the  TS,  the  wording  could  be  interpreted 
to  mean  that  weight/drag  testing  of 
control  rods  during  unlatching/latching 
operations  (i.e.,  movement)  would 
require  23  feet  of  water  above  the 
reactor  pressure  vessel  flange.  The 
licensee  believes  these  control  rod 
unlatching/latching  evolutions  directly 
support  and  are  part  of  the  reactor 
vessel  upper  internals  removal/ 
installation  evolutions.  Until  now,  the 
licensee's  normal  refueling  sequence  has 
required  the  water  level  to  be  lowered  to 
23  feet  above  the  top  to  the  fuel 
assemblies  within  the  reactor  vessel  for 
removal/installation  of  the  upper 
internals  package  and  maintained  at 
that  level  during  control  rod  unlatching/ 
latching,  llie  licensee  believes  that 
evolution  is  acceptable,  as  is,  and 
should  not  now  be  precluded  because  of 
this  rewording  of  the  TS  in  May  1988. 

Once  the  concern  was  identified,  the 
license  worked  with  the  NRC  sta^  in  the 
fourth  quarter  of  1988  to  determine  the 
appropriate  mechanism  for  correctly 
interpreting  or  clarifying  TS  3.9.10.  "The 
licensee  worked  in  good  faith, 
attempting  to  resolve  the  issue  in  an 
efficient  manner.  After  several 
discussions  with  the  NRC  staff,  the 
licensee  submitted  a  letter  on  December 
23, 1988  requesting  concurrence  with  the 
licensee's  interpretation  of  the  TS  as 
described  above.  On  January  4, 1989  the 
licensee  was  informed  by  the  NRC  staff 
that  the  appropriate  mechanism  to 
resolve  the  issue  would  be  to  submit  a 
TS  change. 

Because  the  guidance  to  submit  a  TS 
change  was  received  on  January  4, 1989, 
and  the  NA-2  refueling  outage  is 
scheduled  to  commence  February  10. 
1989.  insufficient  time  remains  for 
publication  of  the  30  day  notice  in  the 
Federal  Register.  Therefore,  the  licensee 
has  requested  that  the  change  be 
proc«;ssed  in  an  exigent  manner. 

The  licensee  believes  that  appropriate 
and  timely  actions  were  taken  prior  to, 
and  including  the  licensee's  submittal 
for,  an  exigent  TS  change  dated  January 
13. 1989.  The  licensee  worked  with  the 


appropriate  NRC  staff  to  understand 
and  define  the  scope  of  the  TS  in 
question.  In  addition,  the  licensee 
attempted  to  obtain  clarification  in 
December  1988  and  acted  promptly 
when  notified  in  early  January  1989  thai 
the  licensee's  effort  to  obtain  clarifiation 
was  not  the  appropriate  vehicle  to 
resolve  the  issue  and  that  a  TS  change 
would  be  required.  In  summary,  the 
licensee  believed  that  these  actions 
constitute  a  best  effort  at  obtaining 
resolution  in  a  timely  manner  and  that 
su^icient  justification  has  been 
presented  to  permit  exigent  processing 
of  the  requested  TS  change. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
considerations.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
does  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92 
because  operation  of  NA-1&2  in 
accordance  with  this  change  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Ttiis 
change  does  not  alter  the  conditions  or- 
assumptions  of  the  accident  anaylsis  or 
the  basis  of  the  current  TS.  Fuel 
handling  operations  during  refueling  are 
unchanged  and  the  refueling  water  level 
requirement  remains  consistent  with  the 
accident  analysis  assumptions  in  the 
UFSAR  concerning  the  minimum 
required  water  level.  Therefore  the 
probability  and  the  consequences  of  the 
fuel  handling  accident  are  not  increased. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  identified.  This 
change  does  not  alter  the  conditions  or 
assumptions  of  the  accident  analysis  or 
the  basis  of  the  current  TS.  Fuel 
handling  operations  during  refueling  are 
unchanged  and  therefore  the  fuel 
handling  accident  evaluated  in  the 
UFSAR  remains  bounding  in  terms  of 
the  type  of  accidents  that  may  occur  and 
a  new  and  different  kind  of  accident  is 
not  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  This  change  does  not 
alter  the  conditions  or  assumptions  of 
the  accident  analysis  or  the  basis  of  the 
current  TS.  Fuel  handling  operations 
during  refueling  are  unchanged  and  the 
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refueling  water  level  requirement 
rrmains  coneislent  with  the  ■••umptiont 
of  the  accident  analysis.  Consequently, 
the  murgin  of  10  CFR  Part  100  dose 
limits  is  not  reduced. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
doM  not  involve  signiRcant  haxards 
coaskkrations. 

The  Commission  is  seeking  public 
ciimments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  Tmal  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Informalion  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice. 

Written  comments  may  also  be 
delivered  to  Room  P-2ie.  Phillips 
Building.  7920  Norfolk  Avenue, 
Bethesda.  Maryland  from  8:15  a.in.  to 
5  00  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Celman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  1. 1969,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
■ubiecl  facility  operating  licenses  and 
any  person  whose  interest  may  b« 
affected  by  this  proceeding  and  who 
wishes  to  pariicipate  as  a  party  in  the 
proceeding;  must  file  a  written  request 
for  heanng  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  preceding  on  the 
petitioner's  interest.  The  petition  should 
al  'o  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  i>etition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requestion  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  as  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

[larties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  30-dayB.  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendments 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 


hazards  considerations,  any  hearing 
held  would  take  place  before  the 
issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  Slate  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Bianch.  or  may 
be  delivered  to  the  Comminsion's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street.  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Herbert  N.  Berkow:  Petitioner's  name 
and  telephone  number,  date  petition 
was  mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
E>C  20555.  and  to  Michael  W.  Maupin. 
Esq..  Hunton  and  Williams,  P.O.  Box 
1535,  Richmond,  Virginia  23212. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l  )(i)-( v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  13, 1989. 


which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Celman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555,  and 
at  the  Local  Public  Document  Room,  The 
Alderman  Library,  Manuscripts 
Department,  University  of  Virginia, 
Charlottesville,  Virginia  22901. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  ianuary.  1088.      ' 

For  the  Nuclear  Regulatory  Commission. 
Leon  B.  Engle, 

Project  Manager.  Project  Directorate  ll-Z 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
PR  Doc.  88-2078  Filed  1-27-88;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

ScH<Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

Ianuary  23. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
MNC  Financial  Inc. 

Cummon  Stock.  $2.50  Par  Value  (File  No.  7-^ 
4166) 
Public  Service  of  New  Hampshire 

Warrants  expiring  10/15/91  (File  No.  7- 
4167) 
Winchell  Donut  Houses 

Common  Stock,  No  Par  Value  (File  No.  7- 
4168) 
Pacificorp 

Common  Stock.  $3.25  Par  Value  (File  No.  7- 
4169) 
MCN  Corporation 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
4170) 
llomefed  Corporation 

Common  Stock,  .$.01  Par  Value  (File  No.  7- 
4171) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  13, 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced  - 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commisision, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 


the  app'jcations  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathan  G.  Katz, 

Secretary. 

(FR  Doc.  89-2055  Filed  1-27-89;  8:45  am] 
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IRelease  No.  34-26482;  FNe  No.  SR-NASD- 
88-54] 

Self-Regulatory  Organizations;  RHng 
of  Proposed  Rule  Ciiange  by  ttie 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  tiie  Position 
and  Exercise  Umits  of  tlie  Rules 
Applicable  to  Options  Trading 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  December  2, 1988,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
section  3  of  Appendix  E  to  Article  III, 
section  33  of  the  NASD  Rules  of  Fair 
Practice  ("Appendix  E")  to  permit 
automatic  exemptions  from  position  and 
exercise  limits  contained  in  sections  3 
and  4  of  Appendix  E  for  fully  hedged 
equity  options  for  a  two  year  pilot 
program  period.  In  addition,  the  NASD 
is  proposing  technical  amendments  to 
section  3  of  Appendix  E  to  clarify  that 
the  position  and  exercise  limits 
contained  in  sections  3  and  4  are 
applicable  to  conventional  stock  options 
and  exchange-traded  index  options.' 


'  Under  the  proposed  rule  change,  the  position 
limits  applicable  to  exchange-traded  index  options 
are  those  established  by  the  "exchange  on  which 
the  option  trades." 


11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizatioii's 
Statement  of  tiie  l*urpo8e  of,  and 
Statutory  Basis  for,  the  i^roposed  Rule 
Change 

The  proposed  rule  change  provides  for 
a  two  year  pilot  program  during  which 
certain  fully  hedged  equity  option 
positions  will  be  automatically  exempt 
from  the  position  and  exercise  limits  for 
equity  options  set  forth  in  Appendix  E. 
The  purpose  of  the  proposed  rule  change 
is  to  increase  position  and  exercise 
limits  for  equity  options  by  creating  a 
limited  exemption  for  the  four  most 
commonly  used  hedged  positions  for  a 
two  year  period.  The  proposed  rule 
change  will  permit  bona  fide  hedgers  to 
take  equity  option  positions  that  are 
twice  the  exchange's  and  the  NASD's 
currently  stated  limits  of  3.000.  5.500. 
and  8.000  contracts,  depending  on  the 
number  of  shares  of  the  underlying 
security  outstanding  and/or  the 
underlying  security's  trading  volume. 

During  the  two  year  pilot  program,  the 
NASD  is  proposing  to  automatically 
exempt  from  equity  option  position  and 
exercise  limits,  those  option  accounts 
that  have  established  one  of  the  four 
most  commonly  used  options  hedged 
positions  on  a  one-for-one  basis  (i.e.. 
one  hundred  shares  of  stock  for  one 
option  contract).  The  four  most 
commonly  used  hedged  positions  are 
long  stock  and  short  call,  long  stock  and 
long  put.  short  stock  and  long  call,  and 
short  stock  and  short  put.  In  addition,  no 
change  is  being  proposed  to  Section  4  of 
Appendix  E  with  the  result  that  exercise 
limits  will  continue  to  correspond  to 
position  limits.  Thus,  members  or 
persons  associated  with  members  will 
be  allowed  to  exercise,  during  any  five 
consecutive  business  days,  the  same 
number  of  contracts  set  forth  as  the 
position  limit  for  that  option. 

The  proposed  rule  change  is 
substantively  identical  to  those  filed  by 
the  American,  Pacific,  and  Kiiladelphia 
Stock  Exchanges,  as  well  as  the  Chicago 
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Board  Optiom  Exchange  ("optkina 
exchanges")  and  aubwqoentJy  approved 
by  the  Commisatcn.*  bi  order  to  nuke 
th«  NASO't  optiont  nilea  consistent 
with  those  of  the  options  exchanges,  the 
NASD  has  determined  to  Hie  the  above- 
referenced  rule  change  with  the 
Commission. 

In  addition,  the  NASD  is  proposing  to 
amend  Section  3  of  Appendix  E  to 
clarify  that  the  position  and  exercise 
limits  contained  in  Section*  3  and  4  are 
applicable  to  conventional  stock  options 
and  exchange-traded  index  options. 
Because  it  was  never  the  NASD's 
intention  to  exclude  conventional  stock 
options  and  exchange-traded  index 
options  from  the  position  and  exercise 
limit  provisions  of  Appendix  E.  the 
NASD  is  proposing  to  amend  Appendix 
E  to  speciflcally  include  these  type*  of 
options  within  its  provisions. 

Because  the  propoeed  rule  change* 
are  designed  to  make  the  poaition  and 
exercise  limits  of  Appendix  E  more 
consistent  with  thoee  of  the  options 
exchange*  and  to  clarify  that  Iwth 
conventional  and  exchange-traded 
index  optiona  are  included  in  the 
position  and  exerdae  Umits.  the  NASD 
beUeve*  the  propoeed  rule  amendments 
are  conaiatent  with  the  provisioos  of 
section  lSA(b)(6)  under  the  Act  whkh 
provide*,  in  pertinent  part,  that  the  rules 
of  an  association  be  designed  to 
"remove  impediments  to  and  perfect  the 
mecheniam  of  a  ftee  and  open  market 
and  a  national  market  aystem." 

B.  Self-Regulatary  Organizatkai'* 
Slatemeat  oa  Bafden  on  Competitioa 

The  Aasociation  believea  that  the 
proposed  rule  changes  do  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  In  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Refulatory 

Stateaertee 

Propoeed  Rula  Ckaage  Raoahrod  I 

Members.  PailhJpant*,  or  Other* 

Written  comments  were  neither 
solicited  nor  received. 


111.  Date  of  Effectiveiiees  of  the 
Proposed  Rule  Oiang*  aad  Tlndng  for 
Commiaaioo  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  find*  such 
longer  period  to  be  appropriate  and 


publishe*  it*  reasonc  for  *o  fhtdhig  or  (ii) 
as  to  which  the  self-reguletory 
organizatkNi  consent*,  the  Commission 
will: 

(a)  By  order  approve  each  propoead 
rule  change,  or 

(b)  Institute  proceeding*  to  determine 
whether  the  propoeed  rule  change 
should  be  disapproved. 

IV.  SoUdtatioo  of  Comment* 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argument*  concerning  the  foregoing. 
Pereons  making  written  submi**ion* 
should  nie  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commisaion.  480  Fifth  Street  NW.. 
Waahington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
ell  written  statement*  with  respect  to 
the  propoeed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communicatiooa  relating  to  the  propoeed 
rule  chai^  between  the  Commiasion 
and  any  person,  other  than  those  that 
may  be  nvithheld  from  the  public  in 
accordance  with  the  provision*  of  5 
use  552.  will  be  available  for 
inspection  and  copying  in  the 
Commi**ion'*  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Waahington.  DC 
Copiea  of  each  filing  will  ako  be 
available  for  inapection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submission*  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  21, 1989. 

For  tltc  Comwiwion.  by  tht  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
loBathaa  G.  KaH. 
Secretary. 
January  23. 1988. 
IFR  Doc  8B-20M  FUed  1-27-80: 8^45  am) 


■  S*#  SacuritiM  and  Rxcitaniis  Act  Hataaaa  No. 
2S73a  (May  24.  IflSSI.  S9  PR  »Z01.  ordar  approvtaf 
SR-AMEX-S7-13.  Sa-CXOe-T-r.  and  SR-4>HLX- 

S7-32:  and  SacanlMt  and  Exchanga  Act  Ralaaaa  No. 
ZMIt  (|un«  la  ISSS).  U  FK  23SZ1.  ordar  approving 

SR-PSK-ae-e. 


Salt -ftaguialory  Organizattoiw; 
Propoead  Rula  Changa  by  Haw  Yorfc 
Stock  Eichanga,  ln&  Rotating  to  Rata 
incraaaae  Affactfng  Uatino  Faaa 

Pursuant  to  *ection  19(bNl)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  December  30. 1988,  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  or 
"Commission")  the  proposed  rule 
change  as  described  in  Item*  L  D  and  III 
below,  which  items  have  been  prepared 


by  the  self-regdatory  organization.  The 
Commission  is  pabKshing  this  notice  to 
solicit  comment*  on  the  proposed  rule 
chenge  from  interested  person*. 

L  Self-Regulalacy  (kfaniiatioa'* 
SUIement  af  Ika  Teta*  of  SabeUace  of 
the  Propoeed  Rule  Chaafa 

The  Exchange  i*  institutii^  listing  fee 
increases  and  an  advance  billing 
achedule  affectnig  initial  and  continued 
listing  fees.'  In  addition,  a  maximnn 
annual  fee  is  being  established  and  the 
maximum  listing  fee  for  stock  spUts  is 
being  reduced.  These  fees  will  be 
changed  commencing  )anaary  1. 1989.* 

n.  Self-Regulatory  Organization's 
Statamant  of  the  Purpoee  of.  and 
Statutory  Basis  lor,  tha  Proposed  Rula 
Change 

In  its  filing  «vith  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  porpoee  of 
and  basis  for  the  propoeed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization '» 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  this  change  is  to  offset 
in  part  the  increased  costs  of  supplying 
services  provided  by  the  Exchange. 
These  costs  include  manpower,  systems, 
and  utilities  associated  with  providing 
marketplace  services. 

(2)  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  section  0(b)(4) 
permitting  the  rules  of  an  Exchange  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members,  issuers  and  other 
persons  using  its  facilities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


•  17  an  W>.30-3<«H12I  IIMBI- 


■  The  advanced  billing  achedule  will  t>e  pbaaed  in 
for  Haled  companiea  over  a  three-year  period. 

•  Exhibits  U-IV  of  the  Exchange  t  Tiling,  which 
detail  the  amended  fee  achedulea  and  billing 
procedures,  are  available  for  inipeclioo  in  the 
Public  Reference  Branch  al  Commiasion 
beadquarters  In  Waahington.  IXI 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C/  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 
The  Exchange  has  not  solicited 
written  comments  regarding  the 
proposed  change,  and  no  unsolicited 
written  comments  have  been  received. 

III.  Date  of  Effectiveness  of  the 
Propoeed  Rule  Change  and  Timing  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comment* 
Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  o^ice  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  21, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathao  G.  Katz. 

Sechetary. 

January  23. 1989. 

|FR  Doc.  88-2094  Filed  1-27-89:  8:45  amj 
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(Release  No.  34-26487;  FHe  No.  SR-NYSE- 
88-33] 

Self-Regulatory  Orgartitatlona;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Propoaed  Rute  Change 

On  October  20, 1988,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Commission, 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  *  copies  of  a 
proposed  rule  change  to  impose 
allocation  restrictions  on  a  specialist 
unit  that  either  loses  its  registration  in  a 
specialty  stock  as  a  result  of  a 
performance  improvement  action  or 
disciplinary  proceedings  or  voluntarily 
withdraws  its  registration  in  a  specialty 
stock  due  to  an  impending  performance 
improvement  or  disciplinary  action. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  provided  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
26278,  November  14, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  46962).  No  comments  were  received 
in  connection  with  the  proposal. 

Under  the  proposal,  a  specialist  unit 
would  be  prohibited  from  applying  for 
new  listings  for  a  six  month  period 
("Allocation  Prohibition")  *  immediately 
following  the  reallocation  of  the  unit's 
specialty  stock  as  a  result  of: 

(1)  A  performance  improvement 
action  in  which  the  Exchange  finds  that 
the  unit  failed  to  meet  certain 
performance  requirements  provided  for 
in  NYSE  Rule  103A»: 

(2)  Proceedings  under  NYSE  Rule  475. 
which  authorizes  the  Exchange  to 
prohibit  or  limit  a  member's  access  to  - 
Exchange  services  and  Rule  476,  which 
provides  for  the  commencement  of 
disciplinary  proceedings  for  violations 
of  Exchange  rules  and  practices  and 
certain  other  infractions;  or 

(3)  A  voluntary  rescission  of  a  unit's 
registration  in  a  specialty  stock  due  to  a 
possible  reallocation  of  die  specialty 
stock  under  Rules  103A,  475,  or  476. 

After  the  initial  six  month  allocation 
restriction  period,  the  specialist  unit  will 
be  permitted  to  apply  for  new  listings 
during  the  following  six  months,  only  if 
the  unit  demonstrates  that  it  has 


■  15  U.S.C.  78s(b)(1)  and  17  d-Tt  240.19b-4. 
'  See  SR-NYSE-8S-33.  Exhibit  A  ("Exhlbil  A  ) 
'  Pursuant  to  Rule  103A.  specialist  units  are 
evaluated  on  a  quarterly  basis  utilizing  a 
combination  of  subjective  and  objective 
performance  measures.  The  rule  authorizes  the 
Exchange  lo  reallocate  one  or  more  of  a  unit's 
registered  E(>curities  where  the  unit  consistently 
falls  to  meet  minimum  performance  requirements 
contained  in  the  rule.  See  Securities  Exchange  Act 
Release  No.  2S681  (May  9. 1988).  53  FR  27287 


undeilaken  adequate  measures  to 
address  the  circumstances  surrounding 
the  reallocation  of  its  stock.*  In  the 
event  the  Exchange  staff  determines 
that  the  unit's  corrective  measures  did 
not  adequately  address  the 
circumstances  surrounding  the 
reassignment  of  the  unit's  stock,  the  unit 
would  not  be  permitted  to  apply  for  new 
listings  at  that  time.*  A  unit  could, 
however,  apply  for  another  new  listing 
at  a  later  date  during  the  second  six 
month  period:  however,  the  submission 
of  an  application  for  a  new  listing  would 
trigger  an  Exchange  review  of  the  unit's 
corrective  measures.  At  the  conclusion 
of  the  second  six  month  restriction 
period,  the  specialist  unit's  eligibility  to 
participate  in  the  Exchange's  allocation 
process  would  be  fully  restored. 

The  Exchange  indicates  that  the  new 
policy  is  designed  to  complement  the 
Exchange's  proposed  new  Allocation 
Policy,'  which  proxides  standards  to  be 
considered  by  the  Allocation  Committee 
in  awarding  new  stocks  but  which  does 
not  specifically  restrict  a  specialist 
imit's  ability  to  receive  new  allocations 
following  the  reassignment  or 
withdrawal  of  registration  in  a  specialty 
stock  due  to  an  actual  or  anticipated 
disciplinary  or  performance 
improvement  action.  The  Exchange 
further  indicates  that  the  policy  is 
intended  to  complement  NYSE  Rule 
103A.  which,  as  noted  above,  provides 
for  the  reallocation  of  one  or  more  of  a 
unit's  specialty  stocks  for  substandard 
performance.  The  Exchange  believes 
that  it  would  be  inappropriate  for  a 
specialist  unit  to  receive  a  new  listing 
during  a  period  of  time  immediately 
following  the  loss  of  its  registration  in  a 
stock  pursuant  to  a  reallocation 
proceeding.  In  addition,  the  Exchange 
maintains  that  there  should  be  no 
distinction  between  a  unit  that  loses  its 
registration  in  a  stock  as  a  result  of  a 

*  The  delenriinatiun  of  whether  a  unit  may  apply 
for  new  listings  during  this  second  six  month  period 
will  be  made  by  the  Exchange  staff  in  consultation 
with  Floor  Directors.  In  making  this  determination, 
the  Fjcchange  staff  will  have  the  discretion  to 
consiiier.  among  other  things,  whether  the  unit  hired 
additiunul  manpower,  including  l>ack  ofTice 
personnel,  changes  in  the  unit's  professional  staf. 
whether  the  unit  implemented  more  stringent 
supervisor^'  procedures,  and  its  dealer  participation 
rates  in  its  specialty  stock. 

*  Even  if  the  Exchange  allows  a  unit  lo  apply  for  a 
new  allocation  during  this  second  six  month  periofL 
the  unit's  disciplindry  history,  which  will  include  a 
record  of  Imth  the  allocation  restriction  and  the 
circumstances  surrounding  the  reallocation  of  the 
unit's  stock,  will  l>e  provided  to  the  Exchange 
Allocation  Committee. 

*  See  SR-NYSE-88-32.  Noticed  in  Securities 
Exchange  Act  Release  No.  28Z77  (Noi'ember  14. 
igR8|.  53  FR  4«059. 


/  Vol.  54.  No.  18  /  Monday,  lamiary  3a  1969  /  Notice* 


performaiiG*  improvunaot  or 
diacipUnary  action  and  a  unit  that 
voluntarily  cancala  its  ragiatratioo  in  a 
regittarod  stock  bacauaa  of  the  potential 
reallocation  of  a  atock.*  Accordingly, 
the  Exchange  beUevea  that  the  propoeal 
will  prevent  a  unit  from  avoiding  the 
propoeed  allocation  reatiictiona  by 
negotiating  a  Mttleinent  of  a  pending 
action. 

Finally.  th«  Exchange  believe*  diat 
the  proposal  it  consiateni  with  section 
e(b)  of  the  Act  in  that  it  will  enhance  its 
ability  to  ensure  the  fair  allocation  of 
securities  to  specialist  units  snd  to 
prevent  the  allocation  of  securities  to 
specialist  units  whose  performance  is 
below  acceptable  standards. 

After  careful  consideration,  the 
Commission  believe*  that  the  propoaal 
to  impo**  allocatioa  restrictions  on 
certain  specialist  anits  is  consistent  with 
the  Act  and  therelofe  has  determined  to 
approve  the  filing.  la  particular,  the 
Commission  believes,  as  the  Exchange 
mainlaina.  that  a  specialist  unit  whose 
performance  lead*  to  the  reallocation  of 
a  specialty  stock  should  not  be  allowed 
to  participate  in  the  allocation  process 
until  it  demonstrates  that  its 
performance  has  improved.  In  this 
regard,  the  Conuni**ioo  believe*  that  the 
initial  six  month  allocation  prohibition 
period  should  provide  the  unit  with 
sufficient  time  to  develop  snd 
implement  the  necessary  corrective 
measure*  to  rectify  the  deficiencies 
which  lead  to  the  reassignment  of  its 
specialty  stociL  The  success  of  the  unit's 
improvement  initiatives  during  this 
period  will  determine  whether  it  will  be 
permitted  to  apply  for  new  listings 
during  the  second  six  month  period.* 

Further,  the  allocation  restriction 
policy  «HU  act  as  an  incentive  for 
improved  specialist  performance. 
Because  the  unit  will  be  precluded  from 
applying  for  new  allocations  during  the 
allocation  prohibition  and  conditionally 
prohibited  for  the  following  six  months, 
(he  Cummission  beltevei  that  a  unit  will 
Tind  it  sdvantageous  to  avoid  the 
consequences  of  a  reallocation  of  an 
assigned  security  and  subsequent 
imposition  of  the  allocation  restrictions 


'  In  addttton.  Ilic  Fxchanfr  nolp*  Ittal  thr  n«w 
pohry  I*  (i»iil||n<'d  to  rndftrm  Cotnirnwton  ruiN«iin 
hit|Mtnhl«d  In  rt««  CommiMtoni  1W17  Mtrkri  »rak 
Rrport  i*ii«r«Wn||  NYSE  ■pactalKi  perfofnwnce.  Siw 
SncunlNni  KxctMn**  Act  RataaM  No.  SSZTS. 
Novmnhar  t4.  ISSa  S3  FK  4asaZ. 

■  In  Ihla  raHard.  wa  nola  rtlal  Itie  tlepa  Idenrillad 
at  faclon  thai  may  be  coniidered  by  ttva  F.xdlania 
■laff  in  raviawtng  a  unift  impfovrment  •rfToiia 
tiHHild  larva  aa  luidalinaa  fur  llta  ontt  to  ronaldar 
V'hen  daveloptng  Ita  impnwement  InKtattvea. 


by  maintaining  qaaHty  markets  in  its 
assigned  securities  as  well  as  compljring 
with  Exchange  rules  and  policies. 

Under  the  proposal  the  reallocation 
and  subsequent  imposition  of  the 
allocation  restrictions  is  not  a 
permanent  impediment  to  a  nnif's  future 
allocation  success.  In  the  event  that  a 
unit's  spedahty  stock  is  realloated  and 
the  restriction  period  triggered,  the  unit 
has,  as  noted  above,  six  months  to 
institute  the  necessary  reforms  to 
correct  its  deficiencies.  The  unit  could 
only  be  restricted  for  an  additional  six 
month  period  if  the  Exchange  staff  finds 
that  the  unit  has  not  taken  adequate 
steps  to  resolve  the  circtmistanx;es  giving 
rise  to  the  reallocation.  Accordingly,  at 
moat  a  unit  could  only  be  precluded 
from  applying  for  new  allocation*  for  a 
twelve  SMNith  period.  The  Commi**ion 
doe*  not  believe  a  potential  twelve 
month  allocation  bar  for  units  that  have 
had  stocks  reallocated  is  too  restrictive. 
Rather,  we  strongly  believe  it  is 
consistent  with  investor  protection,  the 
public  intereet  and  the  maintenance  of 
fair  and  orderly  markets  to  Impose 
temporary  aHocation  restrictions  on 
specialists  who  have  had  a  speciality 
stock  reallocated  due  to  poor 
performance  and/or  disciplinary  action. 

Finally,  the  Conmission  believes  that 
the  safeguards  provided  for  in  the 
procedures  governing  performance 
improvement  and  discipbwy 
proceedings  will  ensure  that  a  specialict 
unit  subject  to  the  allocatioo  restrictions 
will  receive  proper  notice  and  the 
opportunity  to  defend  its  performance 
prior  to  the  imposition  of  the  allocation 
restrictioiu.  For  the  reasons  noted 
above,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulation*  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  and  the  rule* 
and  regulations  thereunder. 

It  is  therefore  ordered,  porsoant  to 
section  19(bK2)  of  the  Act.  that  the 
above  mentioned  proposed  rule  change 
be.  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathaa  G.  Katz, 
Secretory. 

Dated:  fanuary  24. 1989. 
|FR  Doc  m~nm  FUsd  1-27-n(  9M  um] 
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8«lf-A«gutalory 
Stock  ExdMn^i^ 


to* 


On  October  11. 1M8  the  Pacific  Stodc 
Exchange,  hic.  pPSE"  or  "Exchange'T. 
submitted  to  the  Securities  and 
Exchange  Commission  (~Conuni*sioa'*). 
pursuant  to  section  lt<bNl)  of  the 
Securities  Exchange  Act  of  1834 
("Act")  >  and  Rule  lSb-4  thereunder.*  a 
propoeed  rule  change  to  adopt  a  policy 
for  the  allocation  of  booth  space  on  die 
PSE  options  trading  floor. 

The  proposed  rule  change  was  itoticed 
in  Securities  Exchange  Act  Rsleans  No. 
262M  (November  9.  IMS).  53  FR  46175 
(November  16.  IMS).  No  coounenU  were 
received  on  the  propoeed  rule  change. 

The  PSE's  proposed  booth  allocation 
policy  consists  of  two  components,  the 
booth  allocation  formula  and  booth 
utilization  guidelines.  The  booth 
allocation  formula  will  be  used  to 
determine  the  number  of  booths  to 
which  PSE  member  firms  will  b« 
entitled,  while  the  boodi  utilization 
guidelines  will  be  used  to  determine 
whether  alk)cated  booths  are  being 
sufTiciently  utilized.  Pursuant  to  the 
utilization  guidelines  booths  which  are 
not  sufTidently  utilized  are  subject  to 
forefeitufc  and  reassignment, 
notwithstanding  any  entitlement 
pursuant  to  the  booth  allocation 
fomuda. 

The  booth  allocatioa  formula  is 
compri*ed  of  three  components:  (1) 
Monthly  trades.  (2)  monthly  coaitracts. 
and  (3)  number  of  employes.  The  three 
component*  arc  averaged  to  obtain  the 
percentage  of  exiating  PSE  booths  to 
which  eKh  member  firm  is  entitled  [e-g., 
If  a  particular  Tirm  executed  17.53%  of 
the  Exchange's  monthly  contracts, 
16.16%  of  the  monthly  trades,  and 
employed  9.45%  of  the  floor  persosmel 
that  firm  would  be  entitled  to  14.38%  of 
PSE  options  trading  floor  booth  space 
(17.53  +  16.18  +  9.45/3  =  14  J8)).  The 
booth  figures  for  both  clearing  firms  and 
retail/stock  execution  firms  are 
compiled  on  a  monthly  as  weO  as 
quarterly  basis,  and  a  roiling  six-month 
evaluation  is  used  for  purposes  of 
determining  the  allocation  (or 
reallocation)  of  booth  space.  In  this 
regard,  if  a  firm  requests  additional 
booth  space  based  on,  for  example,  an 
unanticipated  increase  in  monthly 

•l5U.S.C78a(l>N1)(19a2i. 
*  17  240.19(>-4  (ISSS). 
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trades,  the  Exchange  would  base 
reallocation  on  the  Tigures  from  the  six 
months  immediately  preceding  the 
request,  llie  next  six-month  evaluation 
or  booth  space  would  then  be  based 
upon  the  date  on  which  booths  were 
reallocated  pursuant  to  the  member  firm 
request 

Initially,  booth  space  for  clearing 
firms  and  retail/stock  execution  firms 
will  be  calculated  pursuant  to  the  booth 
allocation  formida;  however,  the 
clearing  firms'  percentages  will  be 
separated  and  adjusted  to  reflect  the 
current  percentage  of  booth  space  which 
clearing  firms  utilize.*  Thus,  if  a  clearing 
firm  is  entitled  to  30%  of  200  booths 
available  on  the  options  floor  (60 
booths)  that  firm  would  be  allocated 
only  36  booths  (63.3%  of  60=38). 
Moreover,  the  residual  of  the  total  200 
booths,  after  adjusting  for  current 
clearing  firm  utilizatioa  will  be  divided 
amongst  the  retail/stock  execution  firms 
according  to  the  percentage  of  the 
original  200  booths  to  which  such  firms 
are  entitled  pursuant  to  the  booth 
allocation  formula.* 

The  evaluation  of  booth  utilization  is 
based  on  several  criteria  listed  below  in 
order  of  priority:  (1)  Effective  utilization 
of  booth  by  the  staff  of  the  member  firm 
leasing  the  booth  (occupied  at  least  50% 
of  the  trading  day);  (2)  at  least  one 
operational  phone;  (3)  member  firm 
support  equipment  (i.e.  order  machines): 
(4)  interrogation  devices;  and  (5)  a 
minimum  of  three  to  five  working  voice 
lines;  not  including  any  second  party 
lines.  The  evaluation  of  booth  space 
utilization  does  not  include  a  firm's  use 
of  the  space  for  trade  matching  or  any 
other  type  of  trading  support  operation 
that  may  be  carried  out  effectively 
elsewhere.* 

The  PSE  options  floor  booth  allocation 
policy  consists  also  of  several 
subordinate  issues.  First  both  formal 
and  informal  subleasing  of  booth  space 
by  one  member  to  another  member  firm 
is  prohibited.  Thus,  subleasing  does  not 
constitute  effective  booth  utilization 
pursuant  to  the  booth  utilization 
guidelines.  However,  a  member  firm 
may  allow  another  member  firm  to 
install,  pursuant  to  written  Exchange 


'  Prcaantly.  PSE  clearing  fimu  utilize 
approximately  S3JK  of  the  booth  space  to  which 
th<!y  are  entitled. 

*  Aisumifig  there  if  a  15%  residual  of  the  total  200 
l>oothi  and  that  a  retail/stock  execution  firm  was 
entitled  to  11%  of  tlie  original  200  Iraoths,  that  firm  is 
now  entitled  to  an  additional  \Jd5%  of  the  200 
booths  (11%  of  15%  >  1.65%). 

'  The  PSE  has  indicated  that  booth  utilization 
analyses  will  be  performed  no  more  frequently  than 
on  a  quarterly  t>asis.  Telephone  conversfllion 
between  Craig  Cartwrry.  Director,  Options 
Compliance,  PSE.  and  Joseph  Furey.  Division  of 
Murket  Regulation.  SEC  dated  January  9. 19B9. 


approval,  either  a  single  phone  or  drop 
line  in  its  booth  space.  However, 
Exchange  approved  phones  or  drop  lines 
also  wiU  not  be  considered  in  evaluating 
booth  utilization  of  the  member  firm 
allocated  the  booth  space.  Second, 
physical  alterations  of  a  booth  are  made 
at  the  expense  of  the  member  firm 
leasing  the  booth  and  requires  the 
Exchange's  prior  approval.  The  member 
firm  must  return  the  booth  to  its  original 
condition  upon  vacating  the  space. 
Third,  booth  space  vacated  for  any 
reason  and  booth  space  occupied  by  a 
member  firm  that  merges  with  another 
member  firm  automatically  will  revert 
back  to  the  Exchange.  The  surviving 
member  firm  of  a  merger  will  be  given  a 
higher  degree  of  consideration  for  the 
reallocation  of  booth  space.  Fourth,  a 
member  firm  may  request  additional 
booth  space  based  upon  the  anticipation 
of  increased  volimie.  After  a  period  not 
to  exceed  six  months,  the  Exchange  will 
evaluate  the  requesting  member  firm's 
booth  space  to  determine  if  the 
additional  allocated  space  is  being 
sufficiently  utilized  pursuant  to  the 
booth  utilization  guidelines.  Finally,  the 
Exchange  reserves  the  right  to  maintain 
or  recall  5%  of  the  total  booth  space 
available  in  order  to  satisfy  any  new  or 
additional  requests  for  booth  space  on 
the  options  trading  floor. 

The  PSE  states  that  the  proposed 
options  floor  booth  allocation  policy  is 
designed  to  provide  a  fair  and  equitable 
procedure  for  allocating  approximately 
200  both  spaces  to  member  firms  on  the 
Exchange's  options  trading  floor.  The 
Exchange  notes  that  because  a  majority 
of  these  booths  are  presently  leased  to 
member  firms,  the  increasing  requests 
by  member  firms  for  additional  booth 
space  on  the  Exchange's  options  floor 
substantially  outnumber  the  present 
available  booth  space.  The  Exchange 
also  notes  that  many  of  the  presently 
vacated  booths  are  located  in  non-prime 
areas,*  and  that  there  are  a  number  of 
booth  spaces  which  are  not  being 
effectively  utilized  by  member  firms. 
The  PSE  suggests  that  member  firm 
unwillingness  to  vacate  underutilized 
booth  space  for  reallocation  to  other 
member  firms  that  have  shown  a 
substantial  business  need  for  more 
booth  space  necessitates  the 
formulation  of  a  policy  that  would 
allocate  the  booth  space  on  the 
Exchange's  options  floor  based  on  a 
member  firm's  utilization  of  such  booth 
space. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  8  and  the  rules 
and  regulations  thereunder.  More 
specifically,  the  Commission  believes  it 
is  appropriate  for  the  PSE,  in  connection 
with  its  recent  review  of  options  floor 
booth  space  and  existing  allocation 
policy,  to  revise  such  policy  so  as  to 
take  into  consideration  historical  trading 
data  (number  of  trades  and  contracts] 
and  the  number  of  employees  used  to 
support  each  operation,  thereby 
providing  a  more  fair  and  equitable 
procedure  for  allocating  options  floor 
booth  space.  In  this  regard,  the 
Commission  notes  that  it  is  logical  to 
provide  the  majority  of  booth  space  to 
those  member  firms  who  execute  the 
majority  of  monthly  trades  and 
contracts. 

In  addition,  the  Commission  believes 
that  an  Exchange  policy  which  provides 
for  the  recall  of  underutilized  booth 
space  and  the  reallocation  of  such  space 
to  member  firms  that  have  shown  a 
substantial  business  need  for  more 
booth  space  may  help  provide 
additional  depth  and  liquidity  to  PSE 
options  by  providing  more  active 
member  firms  prime  area  space  fit)m 
which  to  execute  additional  options 
transactions.  In  this  regard,  the 
Commission  believes  that  the  PSE's 
decision  to  identify  and  establish 
priorities  for  five  specific  factors  the 
Exchange  will  consider  virith  regard  to 
effective  use  of  booth  space  allocated  to 
member  firms  is  reasonable  given  the 
limited  booth  space  available  on  the 
PSE  floor  the  specification  of  criteria  for 
judging  booth  utilization,  and  the 
establishment  of  procedures  to  appeal 
exchange  decisions  concerning  booth 
utilization.' 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  January  23. 1989. 
fonatfaan  G.  Katz. 
Secretary. 
|FR  Doc.  89-209S  Filed  1-27-89:  8:45  am| 

BilXING  COOE  SOW-Ot-ai 


*  Prime  area  is  defined  as  a  booth  either  near  a 
trading  crowd,  near  active  posts,  or  near  a  central 
passageway. 


'  See  Letter  from  Craig  R.  Carberry.  Director. 
Options  Compliance.  PSE  to  Joseph  Furey.  Branch 
Chief.  Division  of  Market  Regulation.  SET.  dated 
January  20. 19S9. 

•  15  U.S.C  78s(b)(2)  (1982). 

•  17  CFR  a»J0-3(a)(12)  (198S). 
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(R«tMM  No.  S4-a«47a;  FN*  Na  SWWILX- 
U-97] 

8eH-Aeguiatory  Organlzatlone; 
PUMedelpNa  Stock  Eichange,  Ine^ 
Ofdef  Approving  Pi  opoMd  Rule 
CiMnge  Relating  to  French  Franc 
Option  Specifications 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder  ■ 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  on  November 
18, 1968,  submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  a  proposal  to  increase 
the  unit  of  trading  of  the  French  franc 
foreign  currency  options  from  125.000 
francs  to  250,000  francs  and  to  modify 
the  minimum  fractional  change  for 
dealing  on  the  Exchange  in  French  franc 
option  contracts  from  $.00005  to  $.00002. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  28346 
(December  7. 1988).  53  FR  50146.  No 
comments  were  received  on  the 
proposed  rule  change. 

The  purpose  of  the  proposed  rule 
change  is  to  make  the  size  of  the  unit  of 
trading  in  the  French  franc  option 
contract  comparable  to  the  dollar  value 
of  other  foreign  currency  option 
contracts  traded  on  the  Exchange.* 
Currently,  the  dollar  value  of  the  French 
franc  option  contract  is  substantially 
smaller  than  other  foreign  currency 
option  contracts  traded  on  the  PHLX.* 
Additionally,  the  Exchange  proposes  to 
modify  the  minimum  fractional  change 
for  dealing  on  the  Exchange  in  French 
franc  option  contracts  from  $.00005  to 
$.00002.  This  proposed  change,  along 
with  the  doubling  of  French  franc  option 
slx«,  would  decrease  the  minimum 
premium  change  from  the  equivalent  of 
$6.25  per  tick  to  $5.00  per  tick  which  is 
more  comparable  to  transactions  in 


•lSU.S.C7Si(bHl)(1<82). 

*  17  CFR  Z40.  igb-4  (isas). 

*  Tha  PtlLX  propoMi  to  initial*  trading  and  open 
Fianch  franc  foralRn  currancy  optlona  aariaa 
ratpvrting  until  of  irading  of  ZSO.OOO  Pranch  franca 
In  pull  and  calli  wllh  both  American  and  European 
ityl*  axpiriitioni  commanr.inn  on  February  13.  19SS. 
In  order  to  pravani  Inveitor  cnnfuilon  the  PtiLX 
propoaai  not  to  continue  to  add  French  franc  foreign 
currency  optlona  contract!  lerlei  wllh  unlli  uf 
trading  of  12S.000  franca  after  the  February  1980 
explmiion.  The  PHLX  propoaei  to  continue  to  trade 
thoae  open  and  outilanding  French  franc  optlona 
aertei  with  uniti  of  trading  of  129.(no  franca  until 
their  expiretion  In  December.  190S. 

*  For  example,  a  French  franc  foreign  currency 
option  conlrect  of  125.000  franca  repreaenta  a  U.S. 
dollar  value  at  currant  ipot  of  Szast  1 .00  whereaa 
the  comparable  ECU  contract  dollar  value,  la 
S72.S37.W  the  lapaneae  yen  contract  dollar  value  la 
S4a.SS2.W  the  Canadian  dollar  contract  la  $«a70SA) 
jnd  the  Auatrallan  dollar  contract  li  S41.OIU.aO. 


over-the-counter  French  franc  currency 
options. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  *  and  the  rules 
and  regulations  thereunder.  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  Is  consistent  with  section 
e(5)(5)  of  the  Act  because  it  is  designed 
to  facilitate  transactions  in  French  franc 
foreign  currency  options  contracts  by 
allowing  the  Exchange  to  trade  options 
on  the  French  franc  with  a  dollar  range 
of  contract  comparable  with  other 
foreign  currency  option  contracts  and 
with  fractional  transaction  changes 
comparable  with  off-exchange  French 
franc  options.  The  proposed  rule  change 
will  thereby  maintain  the  liquidity  of  the 
primary  and  derivative  markets  for  the 
French  franc  by  facilitating  arbitrage, 
spread  and  other  hedging  opportunities 
between  foreign  currency  options  and 
inter-bank  markets.  Although  increasing 
the  unit  of  trading  on  French  franc 
options  will  increase  the  maximum 
position  size  that  can  be  accumulated  in 
this  option,  this  position  size  is 
commensurate  with  the  maximum 
allowable  position  sizes  in  other  foreign 
currency  options. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  (anuary  la  1989. 
loMthan  G.  Katz, 
Secretary. 

|FR  Doc  80-2086  Piled  1-27-40;  8:45  am) 
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Alger  American  Fund;  Application 

lanuary  23, 1980. 

AMNCV:  Securities  and  Exchange 
Commission  (the  "Commission"), 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  The  Alger  American  Fund 
(the  "Fund")  and  certain  life  insurance 
companies  and  their  variable  life 
insurance  separate  accounts  investing  in 
the  Fund  (collectively.  "Applicants"}. 


Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  e(c)  of  the  1940  Act  from 
sections  9(a).  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T}(b)(15)  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Fund  to  be  sold  to 
and  held  by  variable  annuity  and 
variable  life  insurance  separate 
accounts  of  both  afTiliated  and 
unaffiliated  life  insurance  companies. 

Filing  Date:  The  application  was  filed 
July  20, 1988  and  was  amended  on 
October  26, 1988  and  January  10, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  t>e  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  notifled  if  a  hearing  is 
ordered.  Any  requests  must  l>e  received 
by  the  Commission  by  5:30  p.m.  on 
February  13, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  %vith  the  request,  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADOWWK:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  DC  20549.  The  Alger 
American  Fund,  75  Maiden  Lane.  New 
York.  New  York  10038. 
FOn  FUfrTNCN  INFOflMATION  CONTACT: 
Cindy ).  Rose,  Financial  Analyst  (202) 
272-2058,  or  Clifford  Kirsch,  Special 
Counsel  (202)  272-2061.  (Division  of 
Investment  Management). 


*15U5.C.7af|19S2). 

•  IS  UA.C.  78a(bN2)  (ISSZ). 

•  17  CFR  200JO-Sta)(12|  (1988). 


Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the 
Commission's  Public  Reference  Branch 
in  person  or  the  Commission's 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  253-4300). 

Applicants'  Representations 

1.  The  Fund,  an  open-end,  diversified, 
management  investment  company 
organized  as  a  Massachusetts  business 
trust,  consists  of  four  separate 
portfolios.  The  Fund  has  agreed  to  offer 
and  sell  its  shares  to  the  separate 
accounts  of  Skandia  Life  America 
Corporation  in  connection  «vith  the 
issuance  of  variable  annuity  contracts. 

2.  The  Fund  intends  to  offer  its  shares 
to  registered  separate  accounts  of  other 
insurance  companies  ("participating 


insurance  companies"),  which  may  be 
affiliated  or  unaffiliated,  issuing 
variable  annuity  contracts  or  variable 
life  insurance  contracts. 

3.  The  application  states  that  Rules 
6e-2  and  6e-3(T)  under  the  1940  Act 
provide  partial  exemptions  from 
sections  9(a).  13(a),  15(a)  and  15(b)  of 
the  1940  Act  with  respect  to  certain 
variable  life  insurance  contracts. 
However.  Rule  6e-2(b)(15)  precludes 
mixed  and  shared  funding  and  Rule  6e- 
3(T)(b)(15)  precludes  shared  funding, 
liie  application  states  that  "mixed 
funding"  means  that  one  management 
investment  company  funds  both 
variable  annuity  and  variable  life 
insurance  separate  accounts.  "Shared 
funding"  means  that  one  management 
investment  company  funds  the  separate 
accounts  of  unaffiliated  life  insurance 
companies.  Applicants  propose  that  the 
relief  granted  by  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  from  sections  9(a),  13(a). 
15(a)  and  15(b)  of  the  1940  Act  be 
extended  to  a  class  of  life  insurance 
companies  and  their  separate  accounts 
offering  variable  life  insurance  contracts 
to  the  extent  necessary  to  permit  shares 
of  the  Fund  to  be  sold  in  connection 
with  both  mixed  and  shared  funding, 
subject  to  the  conditions  set  forth  in  the 
application  and  summarized  below. 

4.  Applicants  state  that  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  recognize 
that  it  is  unnecessary  to  apply  the 
prohibitions  of  section  9(a)  to  the 
potentially  large  number  of  individuals 
wo  may  be  employed  by  an  insurance 
company  where  those  individuals  have 
no  connection  with  the  portfolio 
investment  company  funding  the 
separate  account.  This  rationale  would 
seem  to  be  equally  applicable  where  the 
portfolio  investment  company  engages 
in  mixed  and  shared  funding.  Applicants 
submit  that  denying  the  availability  of 
these  exemptions  in  the  context  of 
mixed  and  shared  funding  would  serve 
no  regulatory  purpose. 

5.  To  the  extent  the  Commission 
continues  to  interpret  the  1940  Act  to. 
require  pass-through  voting  privileges, 
participating  insurance  companies  will 
vote  shares  of  the  Fund  held  in  their 
separate  accounts  for  which  no  timely 
voting  instructions  from  contract  holders 
are  received  as  well  as  shares  they 
own.  in  the  same  proportion  as  those 
shares  for  which  voting  instructions  are 
received.  Applicants  state  that  Rules  6e- 
2  and  6e-3(T)  provide  an  exemption 
from  this  pass-through  voting 
requirement  in  limited  situations.  The 
Commission  recognized  the  necessity  of 
the  exemption  from  the  pass-through 
voting  requirements  "to  assure  the 
solvency  of  the  life  insurer  and  the 


performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer."  These 
considerations  are  no  less  important  or 
necessary  when  a  participating 
insurance  company  funds  its  separate 
accounts  through  a  management 
investment  company  which  engages  in 
mixes  and  shared  funding.  The 
application  states  that  shared  or  mixed 
fimding  in  no  way  compromises  the 
goals  of  insurance  regulatory  authorities 
or  the  Commission. 

6.  Ilie  application  states  that  mixed 
and  shared  funding  may  encourage 
competition,  product  variation  and 
lower  charges  for  the  benefit  of  the 
public  at  large.  It  will  also  benefit 
contract  holders  by  eliminating  the  cost 
of  establishing  anil  administering 
separate  portfolio  investment 
companies. 

7.  The  Fund's  portfolios  will  be 
managed  in  pursuit  of  their  stated 
objectives  and  consistent  with  their 
policies;  the  Fund's  portfolios  will  not  be 
managed  to  favor  or  disfavor  a 
particular  type  of  variable  annuity  or 
variable  life  insurance  contract  or 
participating  life  insurance  company. 

Applicants  Conditions 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  A  majority  of  the  Fund's  Board  of 
Trustees  will  consist  of  persons  who  are 
not  "interested  persons"  of  the  Fund,  as 
defined  by  section  2(a)(19)  of  the  1940 
Act.  except  that  if  this  condition  is  not 
met  by  reason  of  the  death, 
disqualification,  or  bona  fide  resignation 
of  any  Trustee,  then  the  operation  of  this 
condition  shall  be  suspended  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Fund's 
Board;  (b)  for  a  period  of  60  days  if  a 
vote  of  shareholders  is  required  to  fill 
the  vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  Order  upon  application. 

2.  The  Fund's  Board  of  Trustees  will 
monitor  events  in  order  to  identify  the 
existence  of  any  material  irreconcilable 
conflict  which  may  arise  between  the 
interests  of  the  owners  of  all  separate 
accounts  investing  in  the  Fund  and  to 
determine  what  action,  if  any.  should  be 
taken  in  response  to  such  conflicts. 

3.  Participating  insurance  companies 
and  the  Fund's  investment  manager 
shall  report  any  potential  or  existing 
conflicts  to  the  Fund's  Board  of 
Trustees.  Participating  insurance 
companies  and  the  Fund's  investment 
manager  will  be  responsible  for 


assisting  the  Fund's  Board  in  carrying 
out  its  responsibilities  under  these 
conditions  by  providing  the  Board  will 
all  information  reasonably  necessary  for 
the  Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  participating 
insurance  company  to  inform  the  Board 
whenever  voting  instructions  of  contract 
holders  are  disregarded  and  on  all  other 
matters  referred  to  in  this  application  as 
conditions.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Fund's  Board  of  Trustees  will 
be  a  contractual  obligation  of  all 
participating  insurance  companies  under 
their  agreements  governing  participation 
in  the  Fund. 

4.  When  it  is  determined  by  a  majority 
of  the  Fund's  Board  of  Trustees,  or  a 
majority  of  its  disinterested  members 
that  a  material  irreconcilable  conflict 
exists,  the  relevant  participating 
insurance  companies  shall,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  members  of  the 
Board),  take  whatever  steps  are 
necessary  to  eliminate  the  irreconcilable 
material  conflict,  including:  (1) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Fund  or  any  portfolio  and 
reinvesting  such  assets  in  a  different 
investment  medium,  which  may  include 
another  portfolio  of  the  Fund,  or 
submitting  the  question  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  contract  holders  and. 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  annuity 
contract  holders  or  life  insurance 
contract  holders  of  one  or  more 
participating  insurance  companies)  that 
vote  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  holders 
the  option  of  making  such  a  change;  and 
(2)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  participating  insurance  company's 
decision  to  disregard  contract  holders 
voting  instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
participating  insurance  company  may  be 
required,  at  the  Fund's  election,  to 
withdraw  its  separate  account's 
investment  in  the  Fund.  The 
responsibility  to  take  remedial  action  in 
the  event  of  a  determination  by  the 
Fund's  Board  of  the  existence  of  a 
material  irreconcilable  conflict,  and  to    • 
bear  the  cost  of  such  remedial  action, 
will  he  a  contractual  obligation  of  all 
participating  insurance  companies  under 
their  agreements  governing  participation 
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In  the  Fund  and  thii  responsibility  will 
be  carried  out  with  a  view  only  to  the 
interest  of  contract  holders.  A  majority 
of  the  disinterested  members  of  the 
Fund's  Board  of  Trustees  shall 
determine  whether  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  Fund  be  required  to  establish  a 
new  funding  medium  for  any  variable 
annuity  or  variable  life  insurance 
contract.  No  insurer  will  be  required  to 
establish  a  new  funding  medium  for  any 
variable  annuity  or  variable  life 
insurance  contract  if  an  offer  to  do  so 
has  been  declined  by  the  vote  of  a 
majority  of  contract  holders  adversely 
affected  by  the  irreconcilable  material 
conflict.  No  penalty  will  be  imposed  by 
the  Fund  on  any  participating  insurance 
company's  separate  account  for 
withdrawing  assets  from  the  Fund  (or 
any  portfolio  of  the  Fund)  in  the  event  of 
■  materidl  irreconcilable  conflict. 

5.  The  determination  by  the  Fund's 
Board  of  Trustees  of  the  existence  of  an 
irreconcilable  material  conflict  and  its 
implications  shall  be  promptly  made 
known  in  writing  to  all  participating 
insurance  companies. 

8.  The  participating  insurance 
companies  or  the  Fund's  investment 
manager  shall  at  least  annually  submit 
to  the  Fund's  Board  of  Trustees  such 
reports,  materials  or  data  as  the 
Trustees  may  reasonably  request  so  that 
the  Trustees  of  the  Fund  may  fully  carry 
out  the  obligations  imposed  upon  them 
by  the  conditions  contained  in  this 
application  and  said  reports,  materials 
and  data  shall  be  submitted  more 
frequently  if  deemed  appropriate  by  the 
Board  of  Trustees.  The  obligations  of  the 
participating  insurance  companies  to 
provide  these  reports,  materials  and 
data  to  the  Fund's  Board  of  Trustees 
when  it  so  reasonably  requests,  shall  be 
a  contractual  obligation  of  all 
participating  insurance  companies  imder 
their  agreement  governing  participation 
in  the  Fund. 

7.  All  reports  received  by  the  Fund's 
Board  of  Trustees  with  respect  to 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  its 
determmation  of  the  existence  of  ■ 
conflict,  notification  of  participating 
Inaurance  companies  of  the  existence  of 
a  conflict,  and  determination  of  whether 
any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  the  meetings 
of  the  Fund's  Board  of  Trustees  or  other 
appropriate  records,  and  such  minutes 
or  other  records  will  be  made  available 
to  the  Commission  upon  request. 

8.  Participating  insurance  companies 
will  provide  pass-through  voting 
privileges  to  all  contract  holders  to  the 


extent  that  the  Commission  continues  to 
interpret  the  1940  Act  to  require  pass- 
through  voting.  Each  participating 
insurance  company  will  vote  shares  of 
the  Fund  held  in  its  separate  accounts 
for  which  no  timely  voting  instructions 
from  contract  holders  are  received,  as 
well  as  shares  its  owns,  in  the  same 
proportion  as  those  shares  for  which 
voting  instructions  are  received. 
Participating  insurance  companies  shall 
be  responsible  for  assuring  that  each  of 
their  separate  accounts  investing  in  the 
Fund  calculates  voting  privileges  in  a 
manner  consistent  with  other  variable 
annuity  or  variable  life  insurance 
separate  accounts.  The  obligation  to 
vote  the  Fund's  shares  and  to  calculate 
voting  privileges  as  provided  in  the 
application  shall  be  a  contractual 
obligation  of  all  participating  insurance 
companies  under  their  agreements 
governing  participation  in  the  Fund. 

9.  The  Fund  shall  disclose  in  its 
prospectus  that  (1)  the  Fund  is  intended 
to  be  a  funding  vehicle  for  all  types  of 
variable  annuity  and  variable  life 
Insurance  contracts  offered  by  various 
insurance  companies.  (2)  material 
irreconcilable  conflicts  of  interest  may 
possibly  arise,  and  (3)  the  Fund's  Board 
of  Trustees  will  monitor  events  in  order 
to  identify  the  existence  of  any  material 
irreconcilable  conflicts  and  detemime 
what  action,  if  any.  should  be  taken  in 
response  to  such  conflicts.  The  Fund  will 
notify  all  participating  insurance 
companies  that  prospectus  disclosure 
regarding  the  potential  risks  of  mixed 
and  shared  funding  may  be  appropriate. 

10.  If  and  to  the  extent  Rule  6e-2  or 
8e-3(T)  is  amended,  or  Rule  8e-3  is 
adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or  the 
rules  promulgated  under  the  1940  Act 
with  respect  to  mixed  or  shared  funding 
on  terms  and  conditions  materially 
different  from  any  exemptions  granted 
in  the  Order  requested  in  this 
application,  then  the  Applicants  shall 
take  such  steps  as  may  be  necessary  to 
comply  with  Rule  ee-2  or  6e-3(T),  as 
amended,  or  Rule  8e-3.  as  adopted,  to 
the  extent  such  rules  are  applicable. 

11.  The  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  and  in  particular 
the  Fund  will  comply  with  section  18(c) 
of  the  1040  Act  (although  the  Fund  is  not 
one  of  the  trusts  described  in  section 
ie(c)  of  the  1940  Act)  as  well  as  with 
sections  18(a)  and.  if  and  when 
applicable.  16(b)  as  undertaken  by  the 
Fund  pursuant  to  its  registration 
statement  (File  No.  3S-21722).  Further, 
the  Fund  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  section  16(a)  with 
respect  to  periodic  elections  of  directors 


and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursunnt  to 
delegated  authority. 
looatban  G.  Kats, 
Secretary. 

(FR  Doc.  B9-2093  Filed  l-27-«g:  8:45  am| 
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Prospect  Higtt  Yield  Mezzanine  Fund, 
Inc^  et  al^  Application 

lanuary  24. 1988. 

AOINCV:  Securities  and  Exchange 
Commission  ("Commission"). 

action:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ('1940  Act"). 

Applicants:  Prospect  High  Yield 
Mezzanine  Fund.  Inc.  ("Company")  and 
Prospect  Management  Company,  Inc. 
("Investment  Adviser"). 

Relevant  1940  Act  Sections:  Order 
requested  (i)  pursuant  to  sections  6(c), 
57(a)(4).  57(c)  and  57(i)  and  Rule  17d-l 
permitting  certain  joint  transactions: 
and  (ii)  pursuant  to  sections  6(c), 
57(ai(4)  and  57(i)  and  Rule  17d-l 
permitting  the  acquisition  of  certain 
interim  investments. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  the  purchase 
of  securites  by  the  Company  in  certain 
joint  transactions  in  which  the 
Investment  Adviser  or  an  affiliate 
thereof  is  a  participant,  and  to  permit 
the  Company  to  acquire  one  or  more 
initial,  interim  investments  from  the 
Investment  Adviser  or  an  affiliate 
thereof. 

Filing  Dates:  The  application  was 
filed  on  April  29. 1988.  and  amended  on 
December  29. 1988.  and  January  19. 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.  on  February  21, 1989.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or.  in 
the  case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Commission. 


ADOMCSSCS:  Secretary  of  the 
Commission,  450  5th  Street  NW.. 
Washington.  DC  20549;  Applicants,  667 
Madison  Avenue,  New  York,  New  York 
10021. 

FOB  FURTHCM  INFORMATION  CONTACT: 

Thomas  C.  Mira.  Staff  Attorney  (202) 
272-3047.  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 
SUFPLEMENTARV  INPOMIATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the 
Commission's  Public  Reference  Branch 
in  person  or  the  Commission's 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  The  Company,  a  newly-formed 
Maryland  corporation,  intends  to  issue 
publicly  traded  securities  and  to  apply 
to  list  its  common  stock  on  the  New 
York  Stock  Exchange  ("NYSE").  The 
Coinpany  will  elect  to  be  regulated  as  a 
business  development  company 
pursuant  to  section  54  of  the  1940  Act 
and,  thus,  will  be  subject  to  sections  55 
through  65  of  the  1940  Act. 

2.  The  Company  has  been  designed 
primarily  to  provide  an  opportunity  for 
individuals  to  participate  in 
"mezzanine"  level  debt  and  preferred 
stock  and  related  equity  securities  and 
common  stock  investments  issued  by 
"eligible  portfolio  companies"  (as 
defmed  in  section  2(a)(46)  of  the  1940 
Act)  in  connection  with  leveraged  buy- 
outs and  other  corporate 
reorganizations.  Applicants  believe 
these  investments,  which  are  not 
generally  available  to  individuals, 
provide  an  attractive  investment  when 
pooled  in  an  investment  vehicle  that 
offers  professional  management. 

3.  The  Company's  investment 
objective  will  be  to  provide  a  high 
current  return  and  an  opportunity  for 
significant  capital  appreciation  through 
investment  in  mezzanine  debt  and  other 
securities.  Investments  will  be  primarily 
in  preferred  stock,  subordinated  debt 
(including  the  mezzanine  portion  of 
traditional  leveraged  acquisitions), 
private  placements  of  debt  with  equity 
components,  partial  buy-outs, 
convertible  debt,  senior  debt  and  other 
forms  of  mezzanine  financing  with 
equity  participations  in  the  forms  of 
straight  equity,  options,  warrants  and 
other  equity  securities  ("Mezzanine 
Investments").  A  limited  portion  of  the 
Company's  investments  may  consist  of 
"bridge  investments"  with  a  term  of 
twelve  months  or  less  which  are 
expected  to  facilitate  or  lead  to  the 
consummation  of  Mezzanine 


Investments.  The  Company  does  not 
intend  to  restrict  either  its  Temporary 
Investments  (denned  below)  or 
Mezzanine  Investments  issued  in 
connection  with  acquisitions  to  those 
acquisitions  approved  by  the  board  of 
directors  of  the  target  company. 

4.  The  Company  intends  to  invest  70% 
of  its  total  assets  in  Mezzanine 
Investments  in  companies  ("Managed 
Companies")  in  which  Prospect 
Affiliates  (defined  below)  have  a 
"meaningful  equity  investment"  (as 
contemplated  by  the  Company's 
investment  guidelines,  which  are  set 
forth  fully  in  the  application)  and  to 
which  the  Company  will  make  available 
"significant  managerial  assistance"  (as 
defmed  in  section  2(a)(47)  of  the  1940 
Act).  The  term  "Prospect  Affiliates" 
includes  Prospect  Group  Inc..  the 
Investment  Adviser  and  any  other 
affiliated  person  of  the  Investment 
Adviser.  "The  Company  may  invest  up  to 
30%  of  its  total  assets  in  Mezzanine 
Investments  in  companies  ("Non- 
Managed  Companies")  in  which 
Prospect  Affiliates  will  not  own  more 
than  25%  of  the  equity  securities,  of 
which  the  Prospect  Affiliates  will  not 
exercise  controlling  influence  over  the 
management  or  policies,  and  to  which 
the  Company  may,  but  will  not  be 
required  to,  make  available  the  type  of 
managerial  assistance  referred  to  in 
section  2(a)(47){A)  of  the  1940  Act.  In 
any  event,  of  this  30%.  the  Company  will 
at  all  times  undertake  to  invest  15%  of 
its  assets  in  Non-Managed  Companies  in 
which  Prospect  Affiliates  do  not  own 
any  securities.  Investments  in  Managed 
Companies  and  Non-Managed 
Companies  will  generally  have  the 
characteristics  decribed  in  paragraphs 
(1)  through  (3)  of  section  55(a)  of  the 
1940  Act.  The  Mezzanine  Investments  in 
Non-Managed  Companies  will  be  made 
as  soon  as  they  are  identified  but  may 
be  acquired  either  before  or  after 
making  investments  in  Managed 
Companies. 

5.  In  addition,  the  Company  may 
invest  15%  of  its  total  assets  in  hi^ 
yield  securities  and,  pending  the  initial 
selection  by  the  Investment  Adviser  of 
suitable  Mezzanine  Investments,  up  to 
100%  of  its  total  assets  in  a  combination 
of  high  yield  securities  and  other 
securities  (collectively,  "Temporary 
Investments")  in  compliance  with 
section  55  of  the  1940  Act.  Temporary 
Investments  may  also  be  held  pending 
reinvestment  of  the  proceeds  from  sales 
or  other  dispositions  of  Mezzanine 
Investments  in  other  suitable  Mezzanine 
Investments.  Although  up  to  100%  of  the 
Company's  total  assets  from  time  to 
time  may  be  invested  in  Temporary 
Investments,  at  least  85%  of  these  assets 


will  always  be  available  to  make 
Mezzanine  Investments.  Neither  the 
Investment  Adviser  nor  the  Sub-Adviser 
(defined  below)  will  co-invest  with  the 
Company  or  have  joint  participations  in 
the  companies  in  which  Temporary 
Investments  are  made.  Thus,  Applicants 
acknowledge  that  the  requested  order 
will  not  extend  to  the  Temporary 
Investments. 

6.  The  Company  has  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  with  respect  to  an 
offering  of  11.5  million  shares  of 
common  stock.  The  ultimate  size  of  the 
offering  will  be  determined  prior  to 
effectiveness  of  the  Company's 
registration.  The  minimum  investment 
will  be  500  shares  (approximately 
$5,000),  except  that  the  minimum 
investment  for  individual  retirement 
accounts  will  be  200  shares. 

7.  The  board  of  directors  of  the 
Company  will  consist  of  at  least  five 
directors,  a  majority  of  whom  will  not 
be  "interested  persons"  within  the 
meaning  of  the  1940  Act  ("Independent 
Directors").  It  is  presently  contemplated 
that  the  board  will  include  five 
Independent  Directors  and  three 
affiliates  of  the  Investment  Adviser 
("Interested  Directors").  Interested 
Directors  will  not  participate  in  any  way 
in  approving  Mezzanine  Investments  by 
the  Company. 

8.  The  Investment  Adviser  is  a  newly 
organized  corporation  wholly-owned 
and  controlled  by  The  Prospect  Group, 
Inc.  ("Prospect").  Prospect  is  primarily 
engaged  in  acquiring  controlHng  or 
significant  equity  interests  in  small  and 
medium-sized  companies  and  in 
operating  such  companies.  The 
Investment  Adviser  has  applied  for 
registration  under  the  investment 
Advisers  Act  of  1940  ("Advisers  Act"). 
The  Investment  Adviser  will  be 
responsible  for  selection  of  all 
Mezzanine  Investments  to  be  made  by 
the  company  and  will  perform  other 
functions  normally  performed  by  an 
investment  adviser  to  a  business 
development  company.  The  Investment 
Adviser  will  receive  a  monthly  fee  at  an 
annual  rale  not  to  exceed  1.50%  of  the 
average  monthly  net  assets  of  the 
company.  The  Investment  Adviser  will 
not  receive  a  performance  based  fee. 

9.  Putnam  Management  Company, 
which  is  a  registered  investment  adviser 
under  the  Advisers  Act  will  act  as  Sub- 
Adviser  to  the  Company  pursuant  to  a 
sub-advisory  agreement  between  the 
Investment  Adviser  and  the  Sub- 
Adviser.  The  Sub-Adviser  will  serve  for 
the  limited  purpose  of  identifying, 
managing  and  liquidating  Temporary 
Investments  for  the  company,  including 
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delermination  of  whether  market 
conditions  warrant  a  temporary 
"defensive"  strategy,  pending 
investmenit  in  Mezzanine  Investments. 
At  no  additional  cost  to  the  Company, 
the  Investment  Adviser  will  pay  the 
Sub-Adviser  a  fee  based  on  the 
percentage  of  net  assets  of  the  Company 
invested  in  Temporary  Investments. 

10.  Since  the  Company  will  apply  to 
list  its  shares  on  the  NYSE,  tha 
Company  will  comply  with  the  various 
requirements  of  the  NYSE  for  listed 
companies.  Because  state  securities 
laws  recognize  the  standards  imposed 
by  the  NYSE  as  condiUons  of  listing, 
listing  on  the  NYSE  will  relieve  the 
Company  of  any  requirement  to  impose 
suitability  standards.  Applicants 
undertake  to  disclose  in  the  offering 
prospectus  risk  factors  associated  with 
investment  in  the  Company's  shares  and 
the  fact  that  tha  investment  may  not  be 
"suitable"  for  investors  who  do  not  meet 
certain  minimum  net  worth  and  income 
tests.  In  addition,  to  assure  that  later 
purchasers  are  apprised  of  the  risks  and 
suitability  concerns,  the  Company  will 
include  in  its  annual  "risk  statements" 
(to  be  issued  pursuant  to  section  64  of 
the  1040  Act)  a  statement  that 
investments  in  the  Company  may  not  be 
suitable  for  investors  not  meeting  the 
minimum  tests.  The  Company  will  also 
issue  quarterly  reports  to  shareholders 
that  will  enumerate  risk  factors  and 
reiterate  that  investment  in  the 
Company's  shares  is  not  suitable  for 
certain  investors. 

11.  The  company  will  retain  outside 
legal  counsel  for  the  Independent 
Directors  to  assist  them  in  exercising 
their  fiduciary  duties  and  independent 
investment  baiUiers  ("Investment 
Bankers")  to  assist  the  Independent 
Directors  in  evaluating  the  continued 
appropriateness  of.  and  compliance 
with,  the  Company's  investment 
guidelines  ( "Guidelines  ").  To  ensure  that 
the  proposed  Investment  Bankers  are 
independent,  no  Investment  Banker  will 
be  an  "affiliate  person  "  of  the  Company, 
any  Prospect  Affiliate  or  any  company 
in  which  the  Company  holds  Mezzanine 
Investments  ("Portfolio  Company")  or 
an  "afniiated  parson "  of  such  "affiliated 
person"',  within  the  meaning  of  the  1940 
Act.  and  no  Investment  Banker  «vill 
have  had.  at  any  time  since  tha 
beginning  of  the  last  two  fiscal  years,  a 
material  business  or  professional 
relationship  with  the  Company  (other 
than  as  consultant  to  the  Independent 
Directors),  other  Prospect  Affiliates  or 
any  Portfolio  Company.  For  these 
purposes,  a  material  business  or 
professional  relationship  will  be  deemed 
not  to  exist  so  long  as  the  investment 


banking  fees  received  by  any 
Investment  Banker  from  the  Company. 
Prospect  Affiliates  or  any  Portfolio 
Companies  during  the  two  most  recent 
fiscal  years  (other  than  fees  to  be  paid 
in  connection  with  a  review  of  the 
Guidelines  and  related  transactions) 
represent,  in  the  aggregate,  (i)  less  than 
10%  of  the  total  amount  of  investment 
banking  fees  paid  or  incurred  by  the 
Company  and  Prospect  Affiliates  during 
the  two  year  period  and  (ii)  no  more 
than  3%  (with  respect  to  an  entity)  or  1% 
(with  respect  to  an  individual),  as  the 
case  may  be.  of  the  total  amount  of 
investment  banking  fees  earned  by  such 
Investment  Banker  during  the  same 
period. 

12.  Investment  Bankers  will  assist  the 
Independent  Directors  in  four  principal 
areas.  First  while  the  Independent 
Directors  will  consider  quarterly  the 
continuing  appropriateness  of  the 
Guidelines,  at  least  annually. 
Investment  Bankers  will  assist  the 
Independent  Directors  in  determining 
whether  use  of  the  Guidelines  continues 
to  be  in  the  best  interest  of  the  Company 
and  its  shareholders  and  does  not 
involve  overreaching  on  the  part  of  any 
party  concerned  It  is  anticipated  that  in 
providing  this  assistance.  Investment 
Bankers  will  discuss  with  the 
Independent  Directors  similar 
mezzanine-type  transactions  not 
involving  Prospect  or  any  of  its 
affiliates.  Second  with  respect  to  any 
acquisition  which  the  Investment 
Adviser  certifies  as  meeting  the 
Guidelines,  and  which  would  represent 
more  than  lOK  of  the  value  of  the 
company's  total  assets,  the  Independent 
Directors  will  consult  with  Investment 
Bankers  before  the  acquisition  is 
effected.  In  these  cases,  the  Company 
will  not  make  the  proposed  acquisition 
unless  the  Independent  Directors,  with 
assistance  of  Investment  Bankers, 
determine  that  the  investment  meets  the 
applicable  Guidelines.  Third,  if  any 
proposed  acquisition  (regardless  of  size) 
does  not  meet  the  Guidelines. 
Investment  Bankers  will  assist  the 
Independent  Directors  in  determining 
whether  the  terms  of  the  transaction 
(including  the  consideration  to  be  paid) 
are  reasonable  and  fair  to  the 
shareholders  of  the  Company,  whether 
they  involve  overreaching  on  the  part  of 
any  person  concerned,  and  whether  the 
proposed  transaction  is  consiBtent  with 
the  interests  of  the  shareholders  and 
with  the  policy  of  the  Company  as 
recited  in  its  registration  statement  and 
reports  filed  under  the  federal  securities 
laws.  Finally,  at  least  annually,  the 
Independent  Directors  will  review  with 
Investment  Bankers  each  transaction 


completed  since  the  last  such  review, 
other  than  those  approved  prior  to 
acquisition  as  described  above,  and 
Investment  Bankers  will  assist  the 
Independent  Directors  in  determining 
whether  these  transactions  have  met  the 
Guidelines,  as  certified  by  the 
Investment  Adviser. 

13.  Applicants  request  an  order 
pursuant  to  sections  e(c),  57(a)(4)  and 
57(i)  of  the  1940  Act  and  Rule  17d-1 
thereunder,  permitting  the  purchase  of 
securities  by  the  Company  in  joint 
transactions  in  which  a  Prospect  , 

Affiliate  is  a  participant  and  which 
would  otherwise  be  prohibited  under 
section  57(a)(4)  of  the  1940  Act  and  Rule 
17d-l.  The  Guidelines  have  been 
established  for  the  Company's 
Mezzanine  Investments  subject  to 
approval  by  the  Independent  Directors. 
These  Guideline*,  which  are  based  on 
criteria  utilized  for  institutional 
mezzanine  funds,  will  inform 
prospective  investors  of  the  parameters 
for  the  Company's  investments,  and.  the 
Applicants  believe,  will  limit  potential 
conflicts  of  interest  (as  with  institutional 
funds  which  co-invest  with  their 
organizers)  by  delineating  specific 
categories  of  eligible  investments.  If. 
over  time,  it  is  determined  appropriate 
to  make  changes  in  the  Guidelines,  as  a 
result  of  changes  in  the  structure  of 
Mezzanine  Investments  or  otherwise. 
any  such  changes  would  require  the 
approval  of  a  majority  of  the 
Independent  Directors.  The  Applicants 
undertake  not  to  change  the  Guidelines 
until  an  amendment  to  this  order  is 
obtained  from  the  Coomiission. 

14.  Before  the  Company  makes  an 
investment  a  majority  of  the 
Independent  Directors  must  determine 
that  a  Mezzanine  Investment  meets  the 
applicable  Guidelines.  For  proposed 
Mezzanine  Investments  that  do  not  meet 
the  Guidchnes.  determinations  as  to 
several  factors  must  be  made  by  the 
Independent  Directors  before  any  such 
investment  is  made. 

15.  Co-investments  by  the  Company 
and  a  Prospect  Affiliate  will  be  subject 
to  the  following  terms  and  conditions: 

Conditions 

(i)  Each  Mezzanine  Investment  made 
by  the  Company  will  have  to  meet,  in 
the  determination  of  a  majority  of  the 
Independent  Directors,  as  described 
below,  the  Guidelines  for  Mezzanine 
Investments  or  be  approved  by  a 
majority  of  the  Independent  Directors: 

(ii)  Each  Mezzanine  Investment  that  is 
structured  by  a  FVospect  Affiliale  (as 
well  as  transactions  involving  Non- 
Managed  Companies  in  which  both  the 
Company  and  a  Prospect  Affiliate 


invest)  and  approved  for  investment  by 
the  Company,  except  for  certain  de 
minimis  investments  of  less  than  $7.5 
million  which  are  structured  by  a 
Prospect  AfTiliate,  would  be  brought  to 
the  attention  of  the  Independent 
Directors  for  review,  subject  to 
condition  (iv)  below.  If  the  Independent 
Directors  determine  that  the  investment 
meets  the  applicable  Guidelines  (with 
the  assistance  of  Investment  Bankers  as 
discussed  above  for  Guideline 
investments  that  represent  more  than 
10%  of  the  Company's  total  assets),  the 
investment  would  be  eligible,  subject  to 
diversiHcation  requirements  under 
applicable  tax  law.  for  investment  by 
the  Company,  and  the  investment  will 
be  acquired  by  the  Company  to  the 
extent  that  the  Company  has  available 
funds  sufTicient  to  make  the  acquisition. 
If  there  are  presented  to  the 
Independent  Directors  more  investments 
than  the  Company  has  available  funds 
to  acquire,  the  Independent  Directors 
will  have  to  determine,  with  the  advice 
of  the  Investment  Adviser,  the  order  of 
priority  of  investments.  If  a  proposed 
investment  does  not  meet  the 
Guidelines,  the  Independent  Directors 
will  have  to  determine  that  the 
investment  is  appropriate  for  the 
Company  in  light  of  its  objective  and 
does  not  involve  overreaching  of  the 
Company  and  then  determine  whether 
to  acquire  the  investment  for  the 
Company; 

(iii)  Prior  to  committing  to  a  particular 
investment  that  does  not  meet  the 
Guidelines,  the  Independent  Directors 
would  be  required  to  determine  (with 
the  assistance  of  Investment  Bankers  as 
discussed  above)  that  (a)  the  terms  of 
the  transaction  (including  the 
consideration  to  be  paid)  are  reasonable 
and  fair  to  the  shareholders  of  the 
Company  (and  do  not  involve 
overeaching  on  the  part  of  any  person 
concerned)  and  (b)  the  proposed 
transaction  is  consistent  with  the 
interests  of  the  shareholders  of  the 
Company  and  is  consistent  with  the 
policy  of  the  Company  as  recited  in  its 
registration  statement  and  reports  filed 
under  the  federal  securities  laws; 

(iv)  The  Interested  Directors  in  their 
capacity  as  directors  will  not  (a) 
participate  in  the  deliberations  or 
approval  of  any  investment  by  the 
Company  or  (b)  receive  and  comment  on 
information  with  respect  to  any 
potential  investments; 

(v)  Neither  the  Sub-Adviser  nor  any  of 
its  afTiliates  will  participate  in  a 
transaction  in  which  the  Company 
invests  unless  the  participation  is 
permitted  by  the  1940  Act  or  any 


separate  exemption  obtained 
thereunder 

(vi)  To  the  extent  a  Prospect  Affiliate 
purchases  Mezzanine  Investments  to  be 
acquired  by  the  Company,  the  terms  of 
purchase  (including  terms  as  to 
purchase  price,  settlement  date, 
registration  rights  (if  any)  and  other 
rights  provided  to  the  purchasers  of  the 
Mezzanine  Investments)  will  have  to  be 
on  terms  no  more  favorable  than  those 
available  to  the  Company; 

(vii)  If  a  Prospect  AfTiliate  elects  to 
sell  a  security  that  is  also  held  by  the 
Company,  notice  of  the  proposed  sale 
will  be  given  to  the  Directors  of  the 
Company  at  the  earliest  practicable 
time,  and  the  Company  will  be  given  the 
opportunity  to  participate  in  the  sale  on 
a  proportionate  basis.  The  Company 
will  participate  in  the  sale  if  the 
Independent  Directors  determine  that  it 
is  in  the  best  interests  of  the  Company; 
provided,  however,  that  the  Interested 
Directors  in  their  capacity  as  directors 
of  the  Company  will  not  participate  in 
these  deliberations.  The  Company  will 
maintain  in  its  records  the  basis  of  any 
decision  whether  to  participate  in  a  sale; 

(viii)  The  Independent  Directors  will 
consider  on  a  quarterly  basis  the 
continuing  appropriateness  of  the 
Guidelines.  In  this  regard,  the 
Independent  Driectors  will  consider 
whether  use  of  the  Guidelines  continues 
to  be  in  the  best  interests  of  the 
Company  and  its  shareholders  and  does 
not  involve  overreaching  affecting  the 
Company  or  its  shareholders  on  the  part 
of  any  party  concerned.  At  least 
annually,  the  Independent  Directors  will 
consult  with  Investment  Bankers  who 
will  assist  the  Independent  Directors  in 
evaluating  the  continued 
appropriateness  of  the  Guidelines; 

(ix)  At  least  annually,  the  Independent 
Directors  will  review,  with  the 
Investment  Bankers,  all  investments 
which  the  Investment  Adviser  had 
certified  as  meeting  the  Guidelines  in 
order  to  determine  whether  the 
investments  in  fact  met  the  Guidelines 
(except  investments  regarding  which,  in 
accordance  with  condition  (ii)  above, 
the  Independent  Directors,  with  the 
assistance  of  Investment  Bankers,  have 
previously  made  such  a  determination): 
and 

(x)  The  Independent  Director  will 
maintain  the  records  required  by  section 
57(f)(3)  of  the  1940  Act  and  will  comply 
with  section  57(h),  and  each  of  the 
Applicants  will  otherwise  maintain  all 
records  required  by  the  1940  Act. 

16.  Applicants  further  request  an 
order  under  sections  6(c),  57(a)(4).  57(c) 
and  57(1)  of  the  1940  Act  and  Rule  17d-l 
thereunder,  permitting  the  Company  to 


engage  in  the  acquisition  of  certain 
investments  which  would  otherwise  be 
prohibited  by  sections  57(a)(l]  and 
57(a)(4)  of  the  1940  Act  and  Rule  17d-1. 
It  is  contemplated  that  a  substantial 
period  of  time  will  elapse  between  the 
filing  of  the  application  and 
consummation  of  the  public  offering  of 
the  shares,  and  the  time  when  the 
Company  receives  the  proceeds  from 
their  sale.  During  this  period,  it  is 
expected  that  investment  opportunities 
suitable  for  the  Company  may  come  to 
the  attention  of  the  Investment  Adviser. 
The  Company  will  not  have  the  funds  to 
make  these  investments  during  this 
period  and  these  investment 
opportunities  could  be  lost  to  the 
Company  if  not  then  acquired. 
"Therefore,  it  is  proposed  that  a  Prospect 
Affiliate  acquire  these  investments  in 
the  first  instance  with  a  view  to 
transferring  them  to  the  Company, 
subject  to  the  various  conditions  to 
which  Applicants  have  consented. 

17.  Any  investment  acquired  by  the 
Company  pursuant  to  the  terms  of  the 
exemption  requested  herein  will  (i)  be  a 
Mezzanine  Investment  which  has  been 
determined  by  the  Independent 
Directors  to  meet  the  Guidelines  or  (ii) 
have  been  approved  in  advance  by  a 
majority  of  the  Independent  Directors. 
The  Prospect  Affiliate  will  hold  any 
such  investment  on  behalf  of  the 
Company  until  the  public  sale  of  the 
shares,  after  which  the  Company, 
subject  to  the  approval  described  above. 
may  acquire  the  investments  from  the 
Prospect  Affiliate  at  the  lesser  of  (i)  the 
value  of  the  investment  at  the  time  it  is 
acquired  by  the  Company  and  (ii)  the 
cost  to  the  I'rospect  Affiliate  of 
purchasing  and  carrying  the  investment 
(reduced  by  the  amount  of  any 
dividends  or  interest  received  by  the 
Prospect  Affiliate  with  respect  to  the 
investment).  Carrying  costs  will  consist 
of  interest  charges  computed  at  the 
lower  of  (i)  the  prime  commercial 
lending  rate  charged  by  Morgan 
Guaranty  Trust  Company  of  New  York 
during  the  period  from  the  date  the 
Prospect  Affiliate  acquires  the 
investment  until  the  date  the  Company 
acquires  the  investment  and  (ii)  the 
effective  cost  of  borrowings  by  the 
Prospect  Affiliate  during  the  period.  The 
effective  cost  of  borrowings  by  the 
Prospect  Affiliate  is  its  actual  "average 
cost  of  funds'",  which  it  calculates  on  a 
monthly  basis  by  dividing  its 
consolidated  financing  expenses  by  the 
total  cost  of  borrowings  during  the 
period. 

18.  The  Company  may  acquire  any  of 
these  investments  within  90  days  after 
the  closing  of  its  pubhc  offering.  The 
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market  valu*  of  Um  Invutmeoto  wiU  be 
determined  by  the  Independent 
Direclort.  The  Company  will  not  be 
obligated  to  acquire  any  investment  if 
the  acquisition  is  not  approved  by  the 
Independent  Director*  or  if  the  public 
ofTertng  of  the  shares  la  not 
consummaled.  In  determining  whether 
to  approve  any  such  Investment  for  the 
Company,  the  Independent  Director* 
will  consider  the  terms  of  the 
transaction  under  the  standards  set 
forth  in  conditions  (i)  through  (x)  with 
respect  to  co-investments,  and  the 
Independent  Director*  wrill  further 
consider  the  fact  that  the  acquisition  of 
the  investment  may  cause  the  Company 
to  incur  carrying  costs.  If  the  Company 
does  not  araulre  the  Investments,  the 
Prospect  Afnllate  will  retain  the 
investments  for  its  own  account.  If  the 
acquisition  of  the  Investments  is 
approved  by  the  Independent  Directors, 
the  Prospect  Affiliate  must  transfer  each 
Mezzanine  Investment  so  acquired  on 
behalf  of  the  Company  to  the  Company 
in  Its  entirety  following  the  sale  of  the 
share*  to  the  public.  Each  investment 
and  its  costs  will  be  disclosed  in  the 
Company's  prospectus  or  a  supplement 
thereto. 

Applicants'  Legal  Cooclusioo* 

1.  Applicants  submit  that  the  request 
for  an  order  permitting  the  co- 
Investments  by  the  Company  and  any 
Prospect  Affiliate  Is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
1M0  Act  and  that  the  participation  of 
the  Company  will  be  on  a  basis  no  lest 
advantageous  than  that  of  any  other 
participant  In  addltioa.  Apphcant* 
submit  that  through  an  equity 
participatioo,  representation  on  the 
board  of  directors  and  involvement  in  a 
variety  of  functiona  including  strategic 
planning,  the  Company  and  the 
Investment  Adviser  and  other  Prospect 
Affiliates  will  be  able  to  make  available 
significant  managerial  aaalstance  to  the 
companiea  in  which  Applicants  co- 
invest 

2.  Applicants  further  submit  that  the 
statutory  standards  of  sections  fl(c), 
57(a)(4).  57(c)  and  57(1)  and  the 
standards  of  Rule  17d-l  are  satisfied.  A 
Prospect  Affiliate  will  acouire 
Investments  suitable  for  tiie  Company 
within  Its  Investment  obiectlve  and 
poMclea,  hold  the  investments  for  the 
Company  during  an  Interim  period  and 
then  sell  the  investments  to  the 
Company  at  the  lower  of  market  value 
or  coat  (which  may  include  carrying 
charges).  Based  on  the  nature  of  these 
investments.  Applicants  submit  that  the 
granting  of  the  requested  order  will 
benefit  the  Company  by  permitting  It  to 
acquire  Investments  It  might  otherwise 


not  be  able  to  acquira.  Becaoae  the 
Prospect  Affiliate  will  retain  the 
Investments  for  its  o«vn  account  if  the 
acquisition  is  not  approved  by  the 
Independent  Directors  or  the  public 
offering  of  the  shares  is  not 
consummated.  Applicants  submit  that 
there  will  be  no  Incentive  for 
overreaching  or  unfairness  with  respect 
to  the  Company  and  that  the 
tranaactions  are  not  potentially  subject 
to  the  abuses  sections  57(a)(1)  and 
57(a)(4)  of  the  1940  Act  and  Rule  17d-l 
were  designed  to  prevent.  Moreover, 
any  possibility  for  abuse  will  be 
ameliorated  by  disclosure  of  the 
proposed  co-investments  In  the 
Company's  prospectus.  The  Prospect 
Affiliate  wiU  acquire  these  investments 
for  the  benefit  of  the  Company  as,  in 
effect,  its  nominee  and  will  bear  the  riak 
of  decline  in  value  of  these  investment* 
but  not  benent  from  any  increase  in 
value  between  the  time  of  investment 
and  the  purchase  of  the  investment  by 
the  Company.  Accordingly.  Applicants 
believe  it  i*  appropriate  for  the 
Company  to  pay  carrying  costs  on  the 
terms  set  forth  above. 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
additional  conditions: 

ConditionM 

(1)  Any  investments  made  by  a 
Prospect  Affiliate  on  behalf  of  the 
Company  before  the  public  offering  of 
the  aaares  is  consummated  and  the 
Company  has  received  the  proceeds 
frooi  tb*  sale  of  the  shares  will  be 
acquired  oa  the  tmna  described  above. 

(il)  Tlw  AoBbcsBts  andertake  that  no 
changes  will  m  nads  in  the  Guidelines 
or  the  conditions  aattl  any  necessary 
amendment  to  the  isqnsstsd  order  is 
obtained  from  the  Coaaisslea. 

(ill)  The  Company  undsrtahas  lo 
retain  outside  legal  counael  lor  IIm 
Independent  Directors  to  assist  tiMM  tal 
exercising  their  fiduciary  duties  and 
Investment  Bankers  to  assist  the 
Independent  Directors  from  time  to  time 
(at  least  annually)  in  evaluating  the 
continued  appropriatenesa  of.  and 
compliance  with,  the  Guideline*. 

(iv)  The  Company  represents  that  at 
iMSt  15%  of  lU  aaaeta  will  be  inveated  in 
Non-Managed  Companies  in  which  the 
Prospect  Aifillates  do  not  own  any 
securities. 

(v)  Applicanta  undertake  to  require  in 
the  Initial  public  offering  specified 
minimum  investments  and  to  disclose  in 
the  offering  prospectus  risk  factors 
associated  with  Investment  in  the  shares 
and  the  fact  that  the  investment  may  not 
be  "suitable"  for  Investors  who  do  not 
meet  minimum  net  worth  and  income 
tests. 


(vi)  The  Company  undertakes  to 
include  in  its  annual  "risk  statementa" 
(to  be  issued  pursuant  to  Section  M  of 
the  1940  Act)  a  statement  that 
investments  in  the  Company  may  not  be 
suitable  for  investors  not  meeting  the 
minimum  tests.  The  Company  will  also 
issue  quarterly  reports  to  shareholders 
that  will  enumerate  riak  factor*  and 
reiterate  that  inve«tment  in  the  share*  is 
not  suitable  for  certain  investors. 

By  (he  Commissioo. 
looalhaa  G.  Katx. 
Secretary. 
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•L;  Application 


Co.  of  Amartca  at 


;  Securities  and  Exchange 
Commission  ("SEC). 

action:  Notice  of  filing  application  for 
an  order  under  the  Investment  Company 
Act  of  1940  (-1040  Act''). 

Applicants:  The  Prudential  Insurance 
Company  of  America  ("The 
Prudential"),  The  Prudential  Individual 
Variable  Contract  Account  ("Account"), 
and  the  Pmco  Securities  Corporation 
("Prusec")  (coUectively  "AppUcants"). 

Relevant  19iOAct  Sections: 
Exemption  requested  under  section  8(c) 
of  the  Investment  Company  Act  of  IMO 
("1940  Act")  from  sections  2(a)(32).  22(c). 
28(a)(2Kc).  27(c)(1),  27(c)(2).  and  27(d)  of 
the  1940  Act  and  Rule  22c-l  thereunder. 
Applicants  seek  an  order  to  the  extent 
necessary  to  permit  the  issuance  of 
variable  annuity  contracts  providing  for 
s  recapturable  bonus  equal  to  1%  of 
certain  purchase  payments  and  the 
deduction  of  a  mortality  and  expense 
risk  cfaaige  from  the  assets  of  the 
Account 

Filing  Date:  The  application  was  filed 
November  •.  1W8. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.  on 
February  17, 198a  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  aflidavit  or,  for 
lawyers,  by  certificate.  Request 


notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AODRESSCt:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549.  The 
Prudential  and  other  Applicants. 
Prudential  Plaza.  Newark.  NJ  07101. 
Attention:  John  P.  GualUeri,  jr. 


vnott  cotttikCTi 
JeHrey  M.  Uhiess.  Attorney,  at  (202)  272- 
2026  or  Clifford  E.  Kirsch.  ^>ecial 
Counsel,  at  (202)  272-2061  (Division  of 
Investment  Maiiagement). 

MWUMCNTARV  MTOMMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  ia 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300)). 

AppUcants'  Representations 

1.  The  Prudential,  a  mutual  life 
iiuurance  company,  established  the 
Account  under  New  Jersey  law  on 
October  12. 1982.  for  the  purpose  of 
funding  variable  annuity  contracts.  The 
Account  is  registered  under  the  Act  as  a 
unit  investment  trust  The  Prudential 
intends  to  use  the  Account  to  fund  a 
new  variable  annuity  contract  (the 
"Contract"). 

2.  The  Account  currently  haa  twelve 
subaccounts,  nine  of  which  are 
available  for  investment  under  this 
Contract  Each  subaccount  ivill  invest  in 
shares  of  a  corresponding  portfolio  of 
The  Prudential  Series  Fund.  Inc.  (the 
"Series  Fund").  The  Series  Fund  is  a 
Maryland  corporation  registered  under 
the  Act  as  an  open-end.  diversified 
management  investment  company, 

4.  Tne  Prudential  imposes  two 
administrative  charges:  (1)  An  annual 
maintenance  charge  of  ^  which  is 
assessed  if  an  owner's  Contract  fimd  is 
less  than  $10,000  on  a  Contract 
anniversary  or  at  the  time  of  a  full 
withdrawal;  and  (2)  a  daily 
administrative  charge  which  is  deducted 
from  the  assets  of  the  subaccounts  at  an 
annual  rate  of  0.20%.  These  chaiges 
compensate  The  Prudential  for  expenses 
incurred  in  administering  the  Contracts. 
These  expenses  include  the  costs  of 
issuing  the  Contract,  maintaining 
necessary  systems  and  records,  and 
providing  reports.  The  Prudential  does 
not  anticipate  a  profit  fiY>m  these 
charges.  'These  charges  may  not  be 
increased.  Applicants  represent  that 
their  deduction  meets  the  standard  of 
Rule  2BO-1  under  the  Act 

5.  The  Pradential  deducts  a  daily 
charge  from  the  assets  of  the     . 
subaccounts  at  an  annual  rate  of  1.00% 
for  its  assmnptian  of  certain  mortality 
and  expense  risks  under  the  contracts. 


Of  this  1.00%  charge.  0.70%  is  allocated 
to  mortality  risks.  The  mortality  risks 
borne  by  the  Prudential  faichide:  the 
obligation  to  make  the  monthly  annuity 
payments  for  the  life  of  tlie  annuitant 
the  provision  of  a  death  benefit  if  tiie 
annuitant  dies  prior  to  the  amndty  date 
which  may  be  greater  than  the  value  of 
the  Contract;  and  the  provision  of 
annuity  rates  guaranteed  in  the 
Contracts.  The  remateing  portion  of  tiiis 
charge  (030%)  is  allocated  to  die 
expense  risk.  The  Prudential  assinnes 
the  expense  risk  tliat  the  deduction  of 
the  administrative  charges  may  prove 
insufficient  to  cover  the  actual  costs  of 
administering  tlie  Contracts. 

6.  The  Prudential  does  not  assess  a 
sales  charge  for  purchase  pajnnents 
made  und«  the  Contract  if  the  owner 
does  not  withdraw  tiiose  payments 
within  6  C<Mitract  years.  If  the  owiier 
surrenders  all  or  withdraws  part  of  a 
purchase  payment  under  the  Contract 
within  the  first  6  Contract  years.  The 
Prudential  will  reduce  the  amount 
payable  to  the  owner  by  a  contingent 
deferred  sales  chai^  equal  to  7%f  in  the 
first  3  Contract  years  and  declining  by 
1%  each  year  for  3  years  thereafter. 
After  a  purchase  payment  has  remained 
in  the  Contract  fund  for  6  Contract 
years,  no  contingent  deferred  sales 
charge  is  assessed  against  the 
withdrawal  of  purchase  payments  in 
any  contract  year  of  an  amount  up  to 
10%  of  the  owner's  contract  fund  as  of 
the  date  of  d>e  first  withdrawal  in  diat 
Contract  year. 

The  Recaptunbla  Bonus 

7.  The  Prudential  will,  during  the  first 
3  Contract  years  and  in  Contract  years 
thereafter  at  The  Prudential's  disa«tion. 
add  an  additional  amount  as  a  bonus,  of 
1%  to  every  purchase  payment  made 
under  the  Contract.  That  additional 
amount  will  be  allocated  to  the  selected 
investment  options  in  the  same  manner 
as  the  purchase  payment  The  Prudential 
reserves  the  right  to  limit  its  payment  of 
such  additional  amounts  to  $1,000  under 
a  particular  Contract  in  each  Contract 
year.  The  additional  amount  will  not  be 
subject  to  state  or  local  premium  taxes. 

8.  Applicants  state  that  additional 
amounts  paid  by  The  Prudential  would 
be  recapturable  by  The  Prudential  as 
follows.  If  the  Contract  owner  makes  a 
withdrawal  within  the  first  6  Contract 
years  that  consists  in  part  of  a 
withdrawal  of  purchase  payments,  as 
opposed  to  earnings.  The  Prudential  will 
recapture  the  1%  additional  amount  it 
paid  on  the  portion  of  the  purchase 
payment  or  payments  withdrawn. 
Investment  earnings  are  deemed  to  be 
withdrawn  before  purchase  payments. 
Purchase  payments  are  deemed  to  be 


withdrawn  on  a  first-in,  first-out  basis. 
Applicants  state  that  unlike  the  deferred 
sales  load  applicable  under  the 
Contracts,  which  is  not  imposed  on 
withdrawals  of  purchase  payments  up  to 
10%f  of  the  Contract  fimd  each  year, 
any  withdrawal  of  a  purchase  payment 
within  the  first  6  Contract  years 
following  the  payment  will  result  in 
recapture  of  the  additional  amount 

9.  Applicants  state  that  Contract 
owners  do  not  have  a  vested  interest  in 
the  principal  amoimt  of  any  additional 
amount  until  8  Contract  years  fit)m  the 
date  of  payment  have  elapsed,  and  that 
until  such  time  the  additional  amount 
belongs  to  The  Prudential. 

10.  Applicants  represent  that  the 
bonus  provision  involves  none  of  the 
abuses  to  which  sections  2(a)(32).  22(c). 
26(a)(2Xc).  Z7(c)(l),  27(c)(2).  and  27(d)  of 
the  1940  Act  and  Rule  22c-l  theretmder. 
were  directed.  Applicants  also  state  that 
the  1%  additional  amount  provision  will 
be  attractive  to  and  in  the  interest  of 
investors  as  it  will  permit  Contract 
owners  to  put  101%  of  their  purchase 
payments  to  work  for  them  in  the 
selected  investment  options.  Applicants 
further  explain  that  the  investment 
experience  attributable  to  the  bonus 
provision  will  always  be  retained  by  the 
Contract  owner  and  the  principal 
amounts  of  the  bonus  wUl  also  be 
retained  if  the  purchase  payment  is  not 
withdrawn  for  at  least  6  Contract  years. 

The  Mortality  and  Expense  Risk  Charge 

11.  The  Prudential  represents  that  the 
mortality  and  expense  risk  charge  is  a 
reasonable  charge  to  compensate  it  for 
the  assumption  of  mortality  and  expense 
risks. 

12.  The  I^dential  represents  that  the 
charge  of  li)0%  for  mortality  and 
expense  risks  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  The 
Prudential's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
leveU  guarantees,  and  guaranteed 
annuity  rates.  The  Prudential  will 
maintain  at  its  executive  office, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  ot  its 
comparative  survey. 

13.  Applicants  state  that  die 
contingent  deferred  sales  chaige  may  be 
insufficient  to  cover  the  expenses 
incurred  in  selling  the  Contracts.  To  the 
extent  that  the  contingent  deferred  sales 
charge  fails  to  cover  ^tribution 
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exp«nMt.  The  Prudential  will  pay  these 
expenses  from  its  general  assets  which 
may  Include  proceeds  from  the  mortality 
and  expense  risk  charge.  The  Prudential 
has  concluded  thai  there  is  a  reasonable 
likelihood  that  this  proposed 
distribution  Tmancing  arrangement  will 
benefit  the  Account  and  the  Contract 
owners.  The  basis  for  this  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  The  Prudential  at  its 
executive  office  and  will  be  available  to 
the  Commission. 

IS.  The  Prudential  represents  that  the 
Account  will  only  invest  in  open-end 
management  investment  companiM 
which  have  undertaken  to  have  a  board 
of  directors,  a  majority  of  whom  are  not 
interested  in  persons  of  the  open -end 
management  company,  formulate  and 
approve  any  plan  pursuant  to  Rule  12b-l 
under  the  Act  to  finance  distribution 
expenses. 

For  the  CommiMion.  by  the  Diviaion  of 
Invtstmenl  Mana^menU  under  delegated 
authority. 
loMllMn  G.  Kata. 
Secretary. 
January  23. 1880. 
|FR  Doc  80-2080  Filed  1-27-80:  &4S  am) 


PrudentialBache  or  PMF  serves  as 
manager  or  administrator  and  for  which 
Prudential-Bache  or  PMFD  serves  as 
distributor. 

Filing  Date:  The  application  was  filed 
on  August  24. 1B68. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
February  16. 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
inlereat  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant(s)  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SF.C,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SRC 
APtTfWlWt  Secretary.  SEC  450  5th 
Street.  NW..  Washington,  DC  20549. 
Applicants.  One  Seaport  Plaia.  New 
York.  New  York  10292. 


IIM.  No.  IC-1t771:  tlt-riMI 

PnidonlW  Mutual  Fund  ManoQomont, 
mc  oi  o^  ApiNiwmQii 

lanuary  23. 1B8B. 

AMNCV:  Securities  and  Exchange 
Commission  ("SEC). 
ACTWN:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

Applicant:  Prudential  Mutual  Fund 
Management.  Inc.  ("PMF').  Prudential 
Mutual  Fund  Distributors.  Inc.  ("PMFD") 
and  Prudential-Bache  Securities  Inc. 
("Prudential-Bache").  on  behalf  of  the 
Prudential-Bache  Mutual  Funds 
(coUoctively.  "Applicants"). 

Relevant  1940  Act  Sections: 
Applicants  request  an  order  amending  a 
prior  order  that  previously  granted 
exemptions  pursuant  to  section  e(c)  of 
the  Act  from  the  provisions  of  section 
22(d)  of  the  Act. 

Summary  of  Application:  The 
Applicants  seek  an  order,  pursuant  to 
section  a(c)  of  the  1940  Act.  amending 
an  existing  order  of  the  SEC  dated 
August  21.  loes.  Investment  Company 
Act  Release  No.  14887  ("Prior  Order"). 
The  proposed  amendment  would  extend 
the  exemptive  relief  granted  by  the  Prior 
Order  to  Prudential-Bache  to  apply  to 
PMF,  PMFD  and  to  any  existing  or  future 
rogistered  mutual  fund  for  which 


kTMN  contact: 
Cecilia  C  Kalish.  Staff  Attorney  (202) 
272-3035  or  Karen  L  Skidmore,  Branch 
Chief  at  (202)  272-3023  (Division  of 
Investment  Management.  OfTice  of 
Investment  Company  Regulation). 
■UOOLBMNTARV  MMMMMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  it 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  ReprasentatkMM 

1.  Applicants  state  that  the  Prior 
Order  provides  exemptive  relief  from 
the  provisions  of  section  22(d)  of  the  Act 
to  the  extent  necessary  to  permit  the 
waiver  of  a  contingent  deferred  sales 
charge  ("CDSC")  in  connection  with 
redemptions  by  the  Bache  Group.  Inc. 
Voluntary  Employee  Retirement  Savings 
Account  Plan  ("Plan ").  and  that  the 
exemptive  relief  provided  by  the  Prior 
Order  extends  to  all  existing  and  future 
registered  open-end  management 
investment  companies  (i)  for  which 
Prudential-Bache  serves  as  manager  or 
administrator,  and  (ii)  for  which 
Prudential-Bache  serves  as  distributor. 

2.  Applicants  request  that  the  SEC 
issue  an  order  amending  the  Prior  Order 
to  extend  the  exemptive  relief  provided 
tu  apply  to  PMF,  PMFD  and  to  any 
existing  or  futur*  registered  open-end 
management  investment  company  (i)  for 
which  either  Prudential-Bache  or  PMF 
serves  as  manager  or  administrator,  and 


(ii)  for  which  Prudential-Bache  or  PMFD 
serves  as  distributor  (the  "Prudential- 
Bache  Mutual  Funds"). 

3.  Applicants  represent  that,  since  the 
Prior  Order  was  granted,  there  has  been 
an  internal  reorganization  of  Prudential- 
Bache  and  its  afliliates  pursuant  to 
which  (i)  PMF  has  succeeded  Prudential- 
Bache  as  the  manager  or  administrator 
of  certain  Prudential-Bache  Mutual 
Funds  relying  on  the  Prior  Order,  and  (ii) 
PMFD  has  succeeded  Prudential-Bache 
as  the  distributor  for  certain  Prudential- 
Bache  Mutual  Funds  relying  on  the  Prior 
Order.  Applicants  further  represent  that 
the  sole  purpose  of  the  present 
application  is  to  amend  the  Prior  Order 
to  reflect  the  new  management, 
administrative  and  distribution 
arrangements  that  have  resulted  from 
this  reorganization. 

Applicants'  Conditioa 

Applicants  agree  that  all  waivers  of  a 
CDSC  in  connection  with  redemptions 
by  the  Plan  of  shares  of  one  of  the 
Prudential-Bache  Mutual  Funds  will 
continue  to  conform  to  all  of  the 
conditions  imposed  on  such  waivers  by 
the  Prior  Order,  including  compliance 
with  the  provisions  of  Rule  22d-l  under 
the  Act.  Therefore,  Applicants  assert 
that  the  exemptions  requested  would  be 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors. 

For  the  Commission,  by  the  Division  of 
Invenlmeni  Management,  pursuant  to 
deleftaled  authority. 
loaathan  G.  Kati, 
Secretary. 

|FR  rk>c.  80-2090  Filed  1-27-80:  8:45  am] 
■LUMO  coos  SSIS-St-M 


(R«i  No.  IC-187M;  812-7186] 

WNC  Housing  Tax  Crodtt  Fund,  LP^ 

Apirttfatton 

January  23. 1080. 

AOCNCv:  Securities  and  Exchange 
Commission  ("SEC'). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

ApplicantM:  WNC  Housing  Tax  Credit 
Fund.  LP.,  a  California  limited 
partnership  (the  "Partnership"),  and  its 
managing  general  partner,  WNC 
Resources,  Inc.  a  California  corporation 
(the  "Managing  General  Partner"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  8(c) 
of  the  1940  Act  from  all  provisions  of  the 
1940  Act 


Summary  of  Application:  The 
Partneivhip.  formed  to  invest  in  other 
limited  partnerships  whidi  will  own  and 
operate  apartment  complexes  to  be 
qualified  for  the  low  income  bousing  tax 
credit  under  tbe  Internal  Revenue  Code 
of  1986.  and  the  Managing  General 
Partner  seek  an  order  exempting  the 
Partnership  from  all  provisioos  of  the 
1940  Act  in  oomiection  with  tiie 
Partnership's  proposed  ofiiering  of  units 
of  limited  partnership  interest  in  the 
Partnership. 

Filing  Date:  The  application  was  filed 
on  October  20. 1988,  and  an  amendment 
to  the  application  was  filed  on  January 
23.1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  tbe  application 
trill  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
February  17. 1909.  Request  a  hearing  in 
writing,  giving  die  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  yoo  oontest  Serve  the 
Applicants  writh  the  request  either 
personalty  or  by  aiaiL  and  also  said  it  to 
the  SecreUay  of  the  SEC  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
nottficatiaa  of  tbe  date  of  a  bearing  by 
writing  to  the  Secretary  of  the  SBC 
aonaigatg.  Secretary.  SEC  4505th 
Street  NW..  Washii«ton.  DC  20S4a 
AppHcanta.  c/o  WNC  Resources,  Inc 
548  South  Bay  Front  Drawer  GG. 
Newport  Beach.  California  82882. 
Fow  nmmmM  ifonbation  contacts 
H.R.  Hallock.  Jr..  Special  Counsel  at 
(202)  272-3030  (Division  of  investment 
Management  Office  of  Investment 
Company  Regulation). 

Following  is  a  sommary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-32a2*(io  Maryland 
(301)  258-4300). 

Applicants'  Represanlattops 

1.  The  Partnership  was  formed 
September  15. 1988,  to  invest  in  other 
limited  partnerships  ("Local  Limited 
Partnerships"),  which,  in  turn,  will 
engage  in  the  ownership  and  operation 
of  apartment  complexes,  the  ownership 
of  which  is  expected  to  generate  certain 
credits  allowable  under  the  Internal 
Revenue  Code  of  1986  for  investments  in 
low-income  housing  projects.  The 
Partnership's  objectives  are  to  provide 
tax  benefits  in  the  form  of  tax  credits 
which  Qualified  Investors,  as  defined  in 
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the  Partnership's  prospectus  (the 
"Prospectus"),  may  use  to  offset  their 
Federal  income  tax  liability,  to  preserve 
and  protect  the  Partnership's  capital  to 
provide  long-term  capital  appreciation 
through  increases  in  the  values  of  die 
apartment  complexes  and  to  provide 
cadi  distributions  from  sale  or 
refinancing  transactions. 

2.  On  October  19. 1968,  the 
Partnership  filed  a  registration 
statement  under  the  Securities  Act  of 
1933,  pursuant  to  which  the  Partnership 
intends  to  ofi^er  publicly  3.000  units  of 
Ihnited  partnership  interest  ("Units")  at 
$2,500  per  Unit  Purchasers  of  Units  %vill 
beccMne  limited  partners  ("Limited 
Partners")  of  the  Partnership. 

3.  Although  the  Partnership's  direct 
control  over  the  management  of  each 
apartment  complex  will  be  limited,  the 
I^rtnership's  ownership  of  interests  in 
Local  Limited  Partnerships  shall  in  an 
economic  sense,  be  tantamount  to  direct 
ownership  of  the  apartment  complexes 
themselves.  The  Partnership  will 
normally  acquire  at  least  a  90X  interest 
in  the  profits,  losses  and  tax  credits  of 
the  Local  Limited  Partnerships. 
However,  in  certain  cases,  at  the 
discretion  of  the  Managing  General 
Partner,  the  Partnership  may  acquire  a 
lesser  interest  in  a  Local  Limited 
Partnership.  In  such  cases.  tt« 
Partnership  will  ncKmally  acquire  at 
least  a  50%  interest  in  the  profits,  losses 
and  tax  credits  of  the  Local  Limited 
Partnership. 

4.  The  Partnership  will  be  controlled 
by  the  Managing  General  Partner  and 
Wilfred  N.  Cooper,  its  general  partners 
(the  "General  Partners"),  pursuant  to  the 
Partnership's  partnership  agreement  (the 
"Partnership  Agreement").  The  Limited 
Partners,  consistent  with  their  limited 
liability  status,  will  not  be  entitled  to 
participate  in  the  control  of  the  business 
of  the  Partnership.  Limited  Partners 
owning  a  majority  of  the  Units  will  have 
the  right  to  amend  the  Partnership 
Agreement  (subject  to  certain 
limitations),  to  remove  any  General 
Partner  and  elect  a  replacement  therefor 
and  to  dissolve  the  Partnership.  In 
addition,  under  the  Partnership 
Agreement  each  Limited  Partner  is 
entitled  to  review  all  books  and  records 
of  the  Partnership  at  any  and  all 
reasonable  times. 

5.  All  proceeds  of  the  public  offering 
of  Units  will  initially  be  placed  in  an 
escrow  account  with  American 
Interstate  Bank  ("Escrow  Agent"). 
Pending  release  of  offering  proceeds  to 
the  Partnership,  the  Escrow  Agent  will 
deposit  escrowed  funds  in  accordance 
with  instructions  from  the  Managing 
General  Partner  in  short-term  United 
States  Government  securities,  securities 


issued  or  guaranteed  by  the  United 
States  Government  and  certificates  of 
deposit  or  time  or  demand  deposits  in 
commerical  banks.  Upon  receipt  of  a 
prescribed  minimum  number  of 
subscriptions,  funds  in  escrow  will  be 
released  to  the  Patnership  and  held  in 
trust  pending  investment  in  Local 
Limited  Partaersliips. 

Applicants' Legal  Andysis 

1.  The  exemption  of  the  Partner^p 
from  all  provisions  of  tlie  1940  Act  is 
both  necessary  and  appropriate  in  tlie 
public  interest  because:  (a)  Investment 
in  low  and  moderate  income  bousing  in 
accordance  with  the  national  policy 
expressed  in  Tide  DC  of  the  Housing  and 
Urban  Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
oiganizational  advantages  of  the  limited 
partnership  form;  (b)  the  limited 
partnership  form  provides  tbe  only 
means  of  bringing  private  equity  capital 
into  such  housing,  particularly  because 
public  investors  typically  consider 
investment  in  low  and  moderate  income 
housing  programs  as  involving  greater 
risk  dian  real  estate  investment 
generally;  and  (c)  the  limited  partnership 
form  insulates  each  limited  partner  from 
personal  liability  and  limits  financial 
risk  incurred  by  the  limited  partner  to 
die  amount  he  has  agreed  to  invest  in 
the  program,  while  also  allowing  the 
limited  partner  to  claim  on  his 
individual  tax  return  his  proportionate 
share  of  the  credits,  income  and  losses 
fixim  the  investment 

2.  The  Partnership  will  operate  in 
accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  6456  (August  9, 1974) 
("Release  No.  8456").  The  final 
paragraph  of  Release  No.  8456 
contemplates  that  the  exemptive  power 
of  the  ^C  under  section  8(c)  may  be 
applied  to  two-tier  partnerships  which 
engage  in  the  kind  of  activities  in  which 
the  Partnership  will  engage,  that  is. 
"two-tier  partnerships  that  invest  in 
limited  partnerships  engaged  in  the 
development  and  building  of  bousing  for 
low  and  moderate  income  persons 

*  *  *"  The  release  lists  two  conditions, 
designed  for  the  protection  of  investors, 
which  must  be  satisfied  in  order  to 
qualify  for  such  an  exemption:  (1) 
"interests  in  the  issuer  should  be  sold 
only  to  persons  for  whom  investments  in 
limited  profit  essentially  tax-shelter, 
investments  would  not  be  unsuitable 

*  *  *";  and  (2)  "requirements  for  fair 
dealing  by  the  general  partner  of  the 
issuer  with  the  limited  partners  of  the 
issuer  should  be  included  in  the  basic 
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organixatioiMl  documents  of  Um 
company." 

3.  Any  tubacriptiona  for  Unite  mtiat  b« 
approved  by  the  Managing  General 
Partner,  which  approval  shall  be 
conditioned  upon  representations  as  to 
suitability  to  the  investment  for  each 
subscriber.  Such  Investor  suitability 
standards  provide,  among  other  things, 
that  Investment  in  the  Partnership  is 
suitable  only  for  an  investor  who  either 
(1)  has  a  naU  worth  (exclusive  of  home, 
furnishings  and  automobiles)  of  at  least 
gsaooo  Mnd  an  annual  gross  income  of 
not  less  than  $30,000  or  (2)  Irrespective 
of  annual  income,  has  a  net  worth 
(exclusive  of  home,  furnishings  and 
automobiles)  of  at  least  175.000.  or  la 
purchasing  in  a  fiduciary  capacity  for  a 
person  or  entity  having  such  net  worth 
and  annual  gross  income  as  set  forth  in 
clause  (1)  for  such  net  worth  as  set  forth 
in  clause  (2).  Tranafer  of  Unite  will  be 
permitted  only  if  the  transferee  meete 
the  same  suitability  standards  as  had 
been  impoaed  upon  the  tranaferar 
Limited  Partner. 

4.  The  Partnership  Agreement  and 
Prospectus  contain  numerous  provisions 
designed  to  insure  fair  dealing  by  the 
General  Partners  %vith  the  imitad 
Partner*.  All  compenaatlon  ta  ba  paid  to 
the  General  Rartners  and  their  affillataa 
te  specified  in  the  Patnership  Agreement 
and  Proapectns  and  no  oompanaalioa 
wlU  ba  payable  to  the  General  Partner* 
or  aay  of  their  affiliates  anlees  so 
spaoiltod  The  fee*  and  other  (arm*  of 
cioiapaasaHoa  that  will  be  paid  to  the 
Ganaral  Piftaar*  and  their  affiliatea  will 
not  have  bean  negotiated  at  arm's 
length:  however.  aU  such  oompensatian 
la  behaved  to  be  fair  and  on  terms  no 
lees  favorabla  to  the  Partnership  than 
would  be  the  caae  If  such  arrangamente 
had  been  osade  with  Independent  third 
partia*.  Further,  the  Partnership  believes 
that  auch  compensation  meets  all 
appllcabia  guidelines  neceeeary  to 
permit  the  Unite  to  be  offered  and  sold 
in  the  SUte  of  California  and  In  statae 
which  adhere  to  the  guidelines 
comprising  the  statement  of  policy 
adopted  by  the  North  American 
Securities  Administrator*  Assodatioo. 
inc.  applicable  to  real  estate  programs  in 
the  form  of  limited  partnerships. 

For  th«  Coamissloa  by  tb«  Divltton  of 
InvMlmanl  MaiugeoMnl.  under  deiegslsd 
authority. 

iG. 
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The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Monday. 
March  20th  and  Tuesday.  March  21st 
1980.  from  9:00  ajn.  to  12:00  noon  in  the 
Administrator's  Conference  Room  on 
the  tenth  floor,  at  the  Small  Businasa 
Administration.  1441  L  Street  NW.. 
Waahington.  DC 

The  purpoee  of  the  meeting  is  to 
diacuaa  such  matters  as  may  be 
presented  by  Advisory  Board  Member*, 
staff,  of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  futher  information,  write  or  call 
Hardy  Patten.  SBA.  Room  917.  U.& 
Small  Busineae  Administration.  1441  L 
Straet  NW.  Waahii^ton.  DC  ZMlt, 
telephone  (202)  653-0315. 


AetinB  Dinaar.  Ofpt»  ofAdrmory  Councik. 
(PR  Doc  «-nO«  PIM  1-<T-«(  ft46  am) 
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Notice  is  hereby  gtvan  of  the  fiUng  of 
an  appltcaitoa  with  the  Small  Buaine** 
AdmteiMratioB  (SBA)  pursoant  to 
1 107.10S  of  the  Ragnlatlooa  governing 
saaU  boainaaa  invaataMnt  oooipanie* 
(13  cm  lOP.KB  (1900))  by  Bishop 
Capital  0.  LP.  (the  Applicant).  58  Park 
Ptaca.  Newark.  New  fersey  07102.  for  a 
Hcenae  to  operate  as  s  limited 
partnership  small  business  Investment 
company  (SBIC)  under  the  provisions  of 
the  Small  Business  Inveatmant  Act  of 
1968.  as  amended  (the  Act)  (15  US.C. 
061  0t  $tq.).  and  the  Rules  and 
Regulations  promulgated  thereunder. 

The  formation  and  licensing  of  a 
limited  partnership  SBIC  is  subiect  to 
the  provisions  of  1 107.4  of  the  SBA 
Regulation*. 

The  propoeed  general  partner, 
manager  and  limited  partner*  of  the 
Applicant  are  as  foOowa: 


ICN 
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IChf  Aasociates  (ICN).  the  AppUcant's 
general  partner.  Is  a  general  partnership 
organized  under  the  la«v*  of  the  State  of 
New  )er*ey  for  the  sole  purpose  of 
managing  the  Applicant  The  general 
partner*  of  ICN  Assodata*.  directly  or 
tatdirectly.  wfll  inveet  not  lees  than 
t20a0OO  in  the  Applicant. 

At  this  time,  no  person,  oorporatioo. 
partnership,  trust  or  other  entity  owns  or 
proposes  to  own.  directly  or  indirectly, 
ten  percent  or  more  of  the  Limited 
Partnership  Unite  iaaued  or  to  be  iasuad 
by  the  Applicant.  There  will  be  no  more 
than  35  beneficial  owner*  af  Limited 
Partnerehip  Unite  at  tha  conpletioa  of 
rile  initial  financing.  '• ' . 

The  AppUcant  a  New  |er*ey  Umitad. 
pertnarahip.  will  begin  operations  with 
il.2  ailllioo  (aiinimum)  to  $5.0  million 
(maximum)  initial  partnershiip  capital 
which  will  be  raised  by  means  of  a 
private  plaoamant  of  Ibnlted  partnership 
units,  and  will  operate  prindfMlly  in 
the  State  of  New  )er*ey.  in  addition,  the 
general  partner  of  the  Applicant  ICN, 
will  invest  an  amount  equal  to  one 
percent  of  the  total  amount  invested  by 
the  AppUcant's  limited  partner*. 

Matter*  invdvad  in  SBA'* 
consideration  of  the  application  Include 
the  general  business  reputation  and 
dtaracter  of  the  proposiBd  general 
partner,  manager,  as  well  as  the  limited 
partners  of  the  Applicant  and  the 
probability  of  successful  operation  of 
tiM  AppUcant  in  accordance  with  the 
Act  and  Regulation*. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  tlM  Deputy  Associate  administrator 
for  Investment.  Small  Business 
Administration.  1441  "L"  Street  NW.. 
Washington.  DC  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Newark.  New  )ersey. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Robert  G.  UnebeiTy. 

Deputy  Associate  Administrator  for 
Investment 

Dated:  )anuary  24. 1989. 
IFK  Doc.  ae-210S  Filed  1-27-89:  8:45  am) 


DEPAimiENT  OF  TRANSPORTATION 
Appllcatlona  for  CetUflcalea  of  PubWc 


DEPARTMENT  OF  STATE 
Oflloe  Of  the  Secretary 

(Pubic  Nettoe  Na  108S1 

BroemsvMe,  TX;  AppNcation  for  Bridge 


Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  for  a  permit  authorizing 
construction  of  a  bridge  across  the  Rio 
Grande  River  from  the  City  of 
Brownsville,  Texas  to  H.  Matamoros. 
Tamaulipas,  Mexico.  The  application 
has  been  filed  jointly  by  the  City  of 
Brownsville  and  Cameron  County, 
Texas. 

The  Department's  jurisdiction  with 
respect  to  this  application  is  based  upon 
Executive  Order  11423.  dated  August  16. 
1966.  and  the  International  Bridge  Act  of 
1972  (Pub.  L  92-434. 86  Stat  731.  33 
U.S.a  535  approved  September  26. 
1972). 

As  required  by  E.0. 11423,  the 
Department  of  State  is  circulating  this 
application  to  concerned  agencies  for 
comment 

Interested  pereons  may  submit  their 
view*  regarding  the  appUcation  in 
writing  l^  March  1, 1969  to  Mr.  Kenneth 
R.  Propp,  OfRce  of  the  Legal  Adviser. 
Economic,  Business  and 
Communications  Affairs,  Room  642a 
U.S.  Department  of  State,  2201  C  Street 
NW..  Washington  ,  DC  20520. 

The  application  and  related 
documents  made  part  of  the  record  to  be 
considered  by  the  Department  of  State 
in  connection  with  this  application  are 
available  for  inspection  and  copying  in 
the  Office  of  the  Assistant  Legal 
Advisor  for  Econcmiic,  Business  and 
Communications  Affairs  diuing  normal 
business  hours. 

Any  questions  relating  to  this  notice 
may  be  addressed  to  Mr.  Propp  at  the 
above  address  (202)  (627-7770). 

Date:  |anuary  18, 1989. 
TadA.Bofek, 

Assistant  Legal  Adviser.  Economic.  Business 

and  Communications  Affairs. 

|FR  Doc.  89-2tne  Filed  1-27-89:  a45  am| 
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Foreign  Air  Carrier  PermKe  FHed  Under 
Subpert  Q  during  ttie  Week  Ended 
January  20. 1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permite 
were  ffled  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
answers,  conforming  appUcation,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  appUcation.  Following 
the  answer  period  DOT  may  process  the 
appUcation  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Dodiat  No.  40075 

Date  Filed:  January  19. 1989. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
shape:  February  16, 1989. 

Description:  Aiq)Ucation  of  United  Air 
Lines,  Inc.  pursuant  to  section  401  of  the 
Act  and  Subpart  C  of  the  Regulations 
appUes  for  an  amendment  of  ito 
certificate  of  pubUc  convenience  and 
necessity  for  Route  130  in  order  to 
authorize  United  to  provide  round-trip 
foreign  air  transportation  of  passengers, 
property,  and  mail  (1)  between  the  U.S. 
and  Korea  via  Japan,  and  (2)  between 
the  U.S.  and  the  PhiUppines  via  Japan. 
Phyllis  T.Kaykr, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  89-2076  Filed  1-27-89;  8:45  am] 
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Federal  Aviation  AdminMration 

Approval  of  Nolee  CompatMRty 
Piograni;  AnMHWo  international 
Akporti  AniaiMo,  TX 

AOENCV:  Federal  Aviation 
Administration.  E)OT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  ite 
findings  on  the  noise  compatibility 
program  submitted  by  the  city  of 
Amarillo,  Texas,  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
July  7. 1968,  the  FAA  determined  that 


the  noise  exposure  maps  submitted  by 
the  city  of  AmariUo,  Texas,  under  Part 
150  were  in  compUance  with  applicable 
requiremente.  On  November  25, 1966. 
the  Administrator  approved  the  noise 
compatibiUty  program.  All  of  the 
recommendations  of  the  program  were 
approved. 

EFFECnvE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  AmariUo 
International  Airport  noise  compatibility 
program  is  November  25. 1968. 


FOR  FURTHER  ITORMATIOW  CONTACT: 
Donald  C.  Harris,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth,  Texas 
76193-0612,  (817)  624-5600.  Documente 
reflecting  th^  FAA  action  may  be 
reviewed  at  this  same  location. 


This 

notice  announces  diat  the  FAA  has 
given  its  overaU  approval  to  the  noise 
compatibiUty  program  for  Amarillo 
IntemationsJ  Aiipati,  effective 
November  25, 1968. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  vrbo  has  previously 
submitted  a  noise  exposare  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  within  the  area 
covered  by  the  noise  exposure  maps. 
The  Act  require*  such  programs  to  be 
developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personneL 

Each  airport  ncHse  compatibiUty 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
ite  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measiues  should  be  recommended  for 
action.  The  FAA'*  approval  or 
disapproval  of  FAR  F^  150  program 
recommendations  is  measured 
according  to  the  stcmdards  expressed  in 
Part  150  and  the  Act  and  is  Umited  to  the 
foUowing  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 
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c.  Program  meatura*  would  not  craala 
an  ondua  burdan  on  intantata  or  foreign 
comnierca.  un|uat)v  dlaaimlnate  against 
typaa  or  clasMt  or  aaronauticai  uaaa. 
viotata  tha  tarma  of  airport  grant 
agraamanta.  or  intruda  Into  araaa 
praamplad  by  tha  Fadaral  CovemmenI: 
and 

d.  Program  maanures  relating  to  the 
uaa  of  0^1  pfooadurea  can  W 
implemantad  wHhtn  the  period  covered 
by  the  profraai  without  darogaUng 
Mfaly.  advaraaly  aflactlag  the  efflcieni 
oaa  and  management  of  the  navigable 
alrapaca  and  air  trafRc  control  tystemt. 
or  advaraaly  affecting  other  power  and 
ratponalbllitlea  of  the  Administrator 
praacrlbed  by  law. 

Specific  Ifanltatlona  with  reapect  to 
FAA's  approval  of  an  airport  noiae 
compatibiHty  program  ara  delineated  in 
FAR  Part  isa  I IBOA.  Approval  la  ao(  a 
determlaatlan  coocamini  the 
accapUbility  of  land  oaea  under  FadaraL 
•tale,  or  local  law.  Apptoval  doea  not  by 
Itaeif  conatitaia  an  FAA  hnplamanling 
action.  A  request  for  Federal  tdkam  or 
approval  to  implamani  specific  noiae 
coflspatibiJiiy  meesuree  may  be  required, 
and  an  FAA  decision  on  the  request 
may  requlra  an  envlonnaotal 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  In  the  Impleaaention  of  the 
program  nor  a  aatarminatlon  that  all 
maaanraa  covered  by  the  program  an 
eligible  for  grant-in-aid  Auiding  from  tha 
FAA.  When  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Forth  Worth.  Texas. 

The  City  of  Amarilto.  Texas, 
submitted  to  the  FAA  on  December  21. 
1967,  the  noise  exposun  maps, 
deacrlptkma,  end  other  docmnentatlon 
prodaoad  diving  the  noise  compatibiHty 
plannlnt  study  ooodacted  from  Augnat 
14. 1MB.  through  November  17. 1907.  The 
Amarillo  brtemational  Airport  noiae 
expoaura  auipe  wen  determined  by 
FAA  to  be  in  compllanoe  with 
applicable  lequiiemanta  on  fane  7, 19t& 
Notice  of  thle  datarariaatioa  waa 
publlahad  in  tha  Fsdwal  ItagMw  on 
|uly  22. 196a. 

The  Amarillo  Intamatioaal  Aliposl 
study  contains  a  proposed  noise 
compatabillty  prtMram  oompriaadof 
actioos  dasi^ied  for  phased 
implaanantation  by  airport  managaanaat 
and  adfaoaet  |uriedktiona  boa  the  date 
of  study  completion  to  the  year  1991.  It 
waa  requestM)  that  the  FAA  evaluate 
and  approve  this  material  aa  a  noiae 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  July 
22. 19I6.  and  waa  raquind^  a 


provialoB  of  tha  Act  to  approve  or 
disapprove  the  program  wtihin  180  days 
(other  than  the  uaa  of  new  Oigbt 
proceduraa  for  noiae  oootroll.  Failura  to 
approve  or  diaanprova  such  s  program 
within  tha  IKMlay  period  shall  be 
deemed  to  be  an  approval  of  such  a 
program. 

The  submitted  program  contained  9 
propoaed  actkme  for  noise  mltlgatioa  on 
and  off  the  aliporL  The  FAA  completed 
its  raview  and  determined  thet  the 
procedural  and  aubatantive 
requirementa  of  the  Act  and  FAR  Part 
ISO  have  been  aatiaiiad.  The  overaD 
program,  tharafora.  waa  approved  by  the 
Administrator  effective  November  A 
1968. 

Outright  approval  waa  pmitad  for  all 
of  the  apadfic  propam  elements.  The 
city  wtll  adopt  new  repilatlons  to 
control  Iha  tiaratopnient  of  land  aaaa 
wlthki  tha  hianliflad  noiae  oontoora. 
inatitata  a  noiae  complaint  officer  to 
record  all  noise  complaints  raceived 
from  citizens,  snd  monitor  the  aircraft 
typaa  and  munbera  of  operations  for 
raviaw  and  apdata  of  the  program. 
Theae  datarmlnatkma  an  set  forth  in 
detail  in  a  Record  of  Approval  andoraad 
by  the  Adniniatrator  on  November  25, 
1966.  The  Record  of  Approval,  as  wall  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  ara 
available  at  tha  FAA  ofRca  listed  above 
and  at  tha  adminiatrativa  officaa  of  the 
city  of  Amarillo.  Texaa. 

I  in  Port  Worth.  Texas,  faauary  a 


:ft4San| 


WoL  lack  aaaMi. 

Managtr,  Airporta  Dirkioii. 
|FR  Doc  8»-aOZ1  Piled  l-27-.i 


Diapoanions  or 


r.  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Notice  of  petitione  far 
exemption  received  and  of  diapoaitiona 
of  prior  patitioiia. 


r  Purauant  to  FAA's 
rulemaking  provisions  governing  the 
application. processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
wi  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  tha  Federal 
Aviation  Regulationa  (14  CFR  Chapter  I), 
diapositions  of  certain  petitions 
previously  received,  and  corrections. 
The  puipoaa  of  this  notice  is  to  improve 
the  public's  awaranaaa  of.  and 


participation  in.  this  aapect  of  PAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  ailect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATT  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  laceivad  on  or 
before  February  20, 1969. 
ASOfWSK  Send  comments  on  any 
petition  in  triplicate  to:  Fadaral  Aviation 
Administration.  OfTice  of  the  Chief 
Counsel.  Attn:  Rulaa  Docket  (AGC-IO). 

Petition  Docket  No .  800 

Independence  Avenae  SW., 
Washington.  DC  20501. 


The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  Hied  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10).  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue  SW, 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

This  notice  ia  published  pursuant  to 
paragraphs  (c),  (e).  and  [g]  of  1 11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

lasitMi  in  Waakiogtea.  DC  oa  Janiuiry  24. 

i«n. 

ClaraTyeiiag, 

AcUng  h4anager.  Program  Monaggmenl  Staff. 

Offka  of  the  Chief  CounaeL 

Petitions  tee  Bxaiuptian 

Docket  So.:  25T57. 

Petitioner  Skywings  Flight  Training. 

Regulationa  Affected:  14  CFR  141.65. 

Description  of  Relief  Sou^t  To  allow 
petitioner  to  exercise  examining 
authority  for  flight  kiatruction  and  air 
transport  pilot  written  tests. 

Docket  NouTMlQ. 

Petitioner  BAR  Aviation,  btc 

Regulationa  Affected- 14  CFR  43.3  and 
43.7. 

Deacriptioa  of  Relief  Sought/ 
Diapotitioa:  To  allow  petitioner  to 
acquire  varioua  Viacoont  aircraft 
parte  from  |adepoint  Engineering  Ud.. 
U.K.,  a  British  CAA-certificaled 
Viscount  repair  station.  The  aub)ect 
parts  have  not  baan  maintained  or 
approved  for  return  to  service  by 
paraona  praacribad  by  II 433  and  43.7 
and  an  intended  to  be  iaalalled  oa 
U.S.  Part  125  operator's  Viacomt 
aircraft 

DENIAL  January  IZ  1989.  Exemption 
NO.SOO0. 

Docket  No.:  2S62A. 

Petitioner  Swiaa  Air  Tranaport 
Company.  Ltd. 


Sections  of  the  FAR  Affected:  14  CFR 
01.27(c),  91.173  (c)  and  (d).  and  45.11: 
and  Part  43.  Appendix  B.  paragraphs 
(a)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
operate  without  keeping  an  FAA  Form 
337  on  board  its  aircraft  which  have 
been  modified  by  installation  of  fuel 
tanks  in  the  passenger  or  baggage 
compartment.  Also,  to  allow  operation 
of  petitioner's  U.S.-regi8tered  aircraft 
without  having  an  identification  plate 
secured  to  the  fuselage  exterior  and, 
with  respect  to  itsU.8.-regi8tered 
aircraft  manufactured  before  March  7. 
1968,  without  displaying  the  aircraft 
model  designation  and  builder's  serial 
number  on  the  aircraft  exterior,  fai 
addidon,  to  extend  this  relief  to  all 
Part  121  operaton. 

PARTIAL  GRANT.  January  6, 1989. 
Exemption  No.  5007. 

Docket  No.:  QSlCR. 

Petitioner  Beech  Aircraft  CotporatimL 

Sections  of  the  FAR  Affected:  14  CFR 
SFAR-41C  5(e)(k). 

Description  of  Relief  Sought/ 
Disposition:  Petition  for  exemption 
from  the  aisle  width  requirements  of 
SFAR  4lC-5(e)(k)  for  Serial  Numben 
FA-1  through  FA-111. 

DENIAL.  January  5. 1989.  Exemption  No. 
4934. 

(FR  Do&  89-1997  Filed  1-Z7-89;  8:45  am| 


racNrai  hmvomi  AontMwiraiion 

Patitiom  for  Examption  or  Walvar; 
LamoMa  Vailay  RaHroMi  at  aL 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  eight 
railroads  have  petitioned  the  Federal 
Raihx>ad  Administration  (FRA)  for  a 
waiver  of  compUance  with  the 
provisions  of  the  Hours  of  Service  Act 
(83  Stat  464,  Pub.  L  91-169, 45  U.S.C. 
64a(e)). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  for  a  period  in  excess  of  12 
hours.  However,  the  Hours  of  Service 
Act  contains  a  provision  that  permits  a 
railroad  which  employs  not  more  than 
15  employees  who  are  subject  to  the 
statute  to  seek  an  exemption  from  the 
12-hour  limitation. 

LamolDa  Valley  RaUitMid  (LVRC) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-25 

The  LVRC  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 


in  any  24-hour  period.  The  LVRC  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
Tlie  LVRC  provides  service  on  over  96 
miles  of  track  from  a  connection  with 
the  Canadian  Pacific  Railway  at  St 
Johnsbury.  Vermont  to  a  connection 
with  the  Cenfral  Vermont  Railway  at 
Fonda  Jimctibn,  Vermont  In  addition, 
this  carrier  interchanges  care  with  the 
Twin  State  Railroad  at  St  Johnsbury. 
The  Lamoille  Valley  Railroad  and  the 
Twin  State  Railroad  are  wholly  owned 
subsidiaries  of  the  Northern  Vermont 
Corporation.  The  Lamtnlle  Valley  and 
Twin  States  operations  are  based  at 
Morrisville,  Vermont 

The  petitioner  indicafes  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Twin  State  Railroad  (TWIN) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-29 

The  TWIN  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  boura 
in  any  24-hour  period.  Hie  TWIN  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  houn  per  day  under 
normal  operating  conditions,  but  that  if 
granted,  this  exemption  would  help  the 
IWIN's  operation  if  it  encountered 
unusual  operating  conditiens-or 
circumstances.  The  TWI^f  provides  . 
freight  service  on  over  27  iniles  of  track 
between  St.  Johnsbury,  Vermont  and 
Whitefield,  New  Hampshire. 
Interchange  is  made  with  the  Lamoille 
Valley  and  the  Canadian  Pacific 
Railway  at  St  Johnsbury.  The  Lamoille 
Valley  and  the  Twin  State  Railroad  are 
wholly  owned  subsidiaries  of  the 
Northern  Vermont  Corporation.  The 
Twin  State  and  Lamoille  Valley 
operations  are  based  out  of  Morrisville. 
Vermont 

The  petitioner  indicates  that  granting' 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Arinma  Eastern  Railway  Company 
(AER) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-30 

The  AER  seeks  this  exemption  so  that 
it  may  permit  certain  employees  to 


remain  on  duty  not  more  than  16  houra 
in  any  24-hour  period.  The  AER  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances, 
lie  AER  provides  service  on  over  133 
miles  of  track  between  Bowie  and 
Miami,  Arizona.  The  AER  began 
operating  the  former  Globe  Branch  of 
the  Southern  Pacific  on  October  12. 1968. 
The  AER  is  a  subsidiary  of  the  Kyle 
Railways.  The  petitioner  states  that 
maintenance  has  been  deferred  on  this 
line  for  several  yeara,  therefore 
requiring  the  major  part  of  the  line  to  be 
operated  at  speed  of  10  miles  per  hour 
maximum. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adveraely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Port  of  Pafan  Beach  Railroad  (PPBD) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-31 

Hie  PPBD  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  houra 
in  any  24-hour  period.  The  PPBD  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  houra  per  day  under 
normal  operating  conditions,  but  that  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
llie  PPBD  provides  industrial  switching 
service  on  over  4  miles  of  track  in  and 
arotmd  Oie  Port  of  Palm  Beadi,  Florida. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  waiver. 

West  ^^rginia  Railroad  Maintenance 
Authority  Soutti  Brandi  Valley  Railroad 
(SBVR) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-32 

The  SBVR  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  houra 
in  any  24-hour  period.  The  SBVR  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  houn  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 


•  ' 
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The  8BVF  providfff  serrlae  on  over  S2 
mllm  of  (rack  from  ■  connection  with 
Dm  CSX  Rail  Tranaportatkm  af  Green 
Spring  Waat  Viifbila  to  PBterabuif. 
West  Vtrjinia.  Oparatioos  are  baaed  al 
Moordleld.  Watt  Virginia. 

Tha  patiUonar  indicataa  thai  granting 
tha  axampiioo  ia  in  tha  public  tnlaftrt 
and  will  not  advaraaly  affect  aafaty. 
Additionally.  tlM  peUttonar  aaaarta  that 
it  eaapioys  not  mora  than  IS  amptoyaea 
and  haa  damonatratsd  good  cauaa  lor 
granting  thla  axaaiplion. 


Moaoow.  Cmmdm  ft  Ban  Auguadna 
Railroad  (MCSA) 

FRA  Waiv9rPmkwm  Docktt  Na  H5- 
M-J9 

thm  MCSA  Maka  thia  exemption  eo 
:  it  may  pannit  certain  amployaaa  to 
lin  on  duty  not  more  then  16  boura 
in  any  24-hour  period  The  MCSA  etatea 
that  it  ia  not  ita  intention  to  employ  a 
train  craw  over  12  houra  per  dey  under 
1  operating  canditiooa.  but  that,  if 
thia  exemption  would  help  its 
operadon  if  It  encountarad  imuaual 
operating  condition*  or  circumataacaa. 
The  MCSA  operates  from  a  connection 
with  the  Southern  Pacific  Tranaportalion 
Company  at  Moacow.  Texas  to  Camden. 
Taxaa  a  dletaoca  of  over  6  mliea. 

The  petitioner  indicatea  that  granting 
tha  exemption  ia  in  tha  pubUc  intaraat 
and  will  not  adversely  affect  sefety. 
Additionally,  tha  petitioner  asaerta  that 
it  employ*  not  more  than  IS  employsaa 
■ad  haa  demonatraled  good  cauaa  for 
granting  thia  exemption. 

Maalaaippl  Deha  Railroad  (M80R) 

FRA  Waivw  PuUtkm  Docktt  Ma  MS- 


The  MSDR  seeks  this  axemptioa  so 
that  It  may  permit  certain  employeea  to 
remain  to  duty  not  mora  than  10  Imura  in 
any  24  hour  period.  The  MSDR  sUtea 
that  It  Is  not  its  intention  to  employ  e 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
I  If  it  encountered  unusual 
I  conditiona  or  circumatancaa. 
The  MSDR  provides  service  on  over  29 
miles  of  track  between  e  connection 
with  the  Illinois  Central  at  Swan  Lake. 
Mississippi  and  fonaalowa.  Missisaippi. 

Tha  patitionar  indicatae  that  granting 
tha  exemption  la  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
It  employs  not  mora  than  IS  employaaa 
and  haa  demonatrated  good  cauaa  for 
granting  thla  exemption. 


AagoB.  Calfarala  8  Eaalaiii  Ranway 
Company  (OCE) 

FRA  Wainr  PMHiau  Dodut  Number 
HS-m-M 

The  OCE  seeks  this  exaaapdoo  ao  that 
it  may  permit  certain  eoiployeea  to 
raflMio  00  duty  not  mora  than  16  hours 
In  any  24-bour  period.  The  OCE  states 
that  U  ia  not  its  intenti4>o  to  employ  a 
train  crew  over  12  hown  per  day  under 
normal  operating  conditiona.  bat  that,  if 
granted,  this  exemptiao  would  help  lie 
oparatloa  If  It  encountered  unnaoal 
opatatint  oondttions  or  drcumatance*. 
"n*  OCE  ptostdee  aarvice  o«  over  65 
milae  &I  track  Ihmi  connections  with  the 
BuriingtOB  Northern  and  Soulnain 
Pacific  Ttanaportadon  Company  at 
Klamath  Palls  to  BIy.  Oregon. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  Interest 
and  «vill  not  adversely  affect  safety. 
Additionally,  tha  petitioner  asaerta  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Interested  persons  are  invited  to 
partidpata  in  thaae  proceedinfs  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  an  of>portunity 
for  oral  coounent  since  the  facts  do  not 
appear  ta  warrant  IL  If  any  interested 
party  daeiraa  an  opportunity  for  oral 
coraoMBt  ha  or  she  should  notify  FRA. 
in  writing,  before  the  end  of  tha 
comment  period  and  specify  the  basis 
for  his  or  her  request.  Any 
communications  concerning  these 
proceedings  sBould  identify  tha 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  HS-87-20)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Qerk.  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  Nasaif 
Building.  400  Seventh  Street  SW.. 
Weshington.  DC  20600. 

Communications  raoaived  before 
March  15. 1988.  will  be  considered  by 
FRA  before  final  action  Is  taken. 
Comments  received  efter  thet  dete  will 
be  considered  as  far  as  practicable.  All 
comaMnts  receivad  will  be  available  for 
examination  both  before  and  after  the 
closing  dale  for  ooasments  during  reguler 
business  hour*  (9  a.m.-S  p.m.)  in  Room 
8201.  Nasaif  Building.  400  Seventh  Street 
SW..  Washingtoa  IX:  2OS0a 

iMuad  in  Wsshington.  DC  on  |amtary  IS. 
IMS 

|.«V.  Walsh. 

Aamxiatt  AdmiamtralorforSafUf. 
(PR  Doc  80-3033  FIImI  1-27-60:  •:4S  ami 


rauuuna  mr 
Union  PbcITIc 
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In  accordance  with  49  CFR  211.9  and 
211.41,  notice  ia  hereby  given  that  four 
railroada  have  pettlkmcd  the  Federal 
Railroad  Admfailstration  (FRA)  for  a 
waiver  of  compliance  with  certain 
requirements  of  the  raguiations  entitled, 
Houra  of  Service  of  Railroad  Employees 
(48  CFR  Part  228). 


FRA  Waiver  Petition  Docket  Numben 
HS-$i-M  HS-M-S7  and  HS-aa-28. 
respectively 

The  three  railroads  collectively 
known  as  the  Union  Pacific  Railroad 
System  (UPRR)  seek  a  permanent 
waiver  of  conplianoe  with  40  CFR 
228J(aHl).  wtnch  requires  that  "Records 
maintained  under  this  part  shall  be — 

(1)  Signed  by  the  employee  whose 
time  on  duty  is  being  recorded  or,  in  the 
caae  of  train  and  engine  crewa.  signed 
by  the  ranking  crew  member  *  *  *" 

The  UPRR  seeks  this  waiver  of  the 
regulation  insofar  as  the  FRA  interprets 
the  regulation  to  require  train 
dispatcher*  to  manually  *igB  train 
sheets.  In  lieu  of  actual  signature,  the 
UPRR  desires  to  permit  their  train 
dispatchers  to  electronically  sign  on  and 
off  duty  by  typing  theh-  first  initial, 
middle  initial,  last  name,  time  on  duty 
and  time  off  duty  at  their  work  station 
cathode-ray  tube.  Software  edit  checks 
will  be  provided  to  inhibit  entry  of  a 
time  other  than  tha  correct  time.  Access 
to  the  work  station  terminals  is 
controlled  by  tha  dispatchers  and  by 
restricted  aoceaa  to  the  facility,  which 
UPRR  believes  will  prevent 
unauthorized  data  entries.  In  addition. 
UPRR  asserts  that  the  hours-of-service 
log  is  maintained  in  such  a  manner  that 
an  entry,  ooce  made,  cannot  be  changed 

The  UPRR  presently  employs  360  train 
dispatchers  throughout  the  System 
located  at  Cheyenne.  WY;  Kanaas  City. 
K&  Kansas  City.  MO.  North  Platte.  NE: 
Little  Rock.  AR:  Portland.  OR:  Salt  Lake 
City.  UT:  Sacranwnlo.  CA  and  Spring. 
TX.  who  are  subfect  to  the  requirement 
that  they  manually  sign  train  sheets 
pursuant  to  i  228.9(a)(1).  Although  these 
train  dispatchers  now  are  located 
throughout  tha  syatam.  tbey  will  be 
relocated  to  a  central  dispatching 
function  in  Omaha.  NE;  beginning  on 
April  2. 1988.  The  carrier  contends  that 
the  regulation  prevents  continued 
modernization  and  productivity 


improvements  resulting  from  UFRR's 
record  keepii^  system. 

Metro-Maslk  CaaMmlar  Raflioad 
(MNCW) 

FRA  Waiver  Petition  Docket  Number 
HS-S8-3S 

Tha  MNCW  aedts  a  parrauiant 
waiver  of  oompbanca  with  48  CFR 

228.17(a)(5).  which  requires  that  "Each 
carrier  shall  keep— 

(5)  Identification  of  enginemen  and 
conductora  and  their  times  on  daty." 

The  MNCW  aUtea  that  it  seeks  tUa 
waiver  becaaae  on  an  average  weekday. 
MNCW  operates  803  traina;  on 
Saturdays  273  trains;  and  on  Sunday  283 
trains.  Due  to  the  vcrfume  of  trains,  there 
is  insufficient  space  on  the  train 
dispatchers'  Record  of  Train  Movements 
to  record  the  names  of  the  enginemen 
and  conductors  plus  their  times  on  duty. 
MNCW  further  states  that  the  bain 
dispatcher's  workload  obtaining 
required  information  and  recording  of 
same  interferes  with  the  dispatdiera's 
other  duties  of  routing  of  trains  in 
multiple  track  territory,  issuance  of 
authorities  and  remowal  of  tracka  from 
service  for  maintenance.  The  carrier 
states  that  the  required  infomation  is 
available  throu^  the  Crew  Dispatdiers' 
Office  upon  request 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  wnitten  views  and  comments. 
FRA  has  not  scheduled  an  opportimity 
for  oral  comment  since  the  facts  do  not 
appear  to  warrant  it  if  any  interested 
party  desires  an  opportunity  for  oral 
comment,  he  or  she  should  notify  FRA. 
in  writing,  before  the  end  of  the 
comment  period  and  ^)ecify  the  basis 
for  his  or  her  request  Any 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (here. 
Waiver  Petition  Docket  Number  HS-88- 
26.  Waiver  Petition  Docket  Number  HS- 
88-27,  Waiver  Petition  Docket  Number 
HS-88-28  or  Waiver  Petition  Docket 
Number  HS-88-S5)  and  must  be 
submitted  in  triplicate  to  the  Docket 
Cleric.  OSiGe  of  Chief  Counsel  Federal 
Railroad  Administration.  Nasaif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590. 

Communications  received  before 
March  15, 1969  will  be  considered  by 
FRA  before  nnal  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  boors  (9  a.m.-5  pjn.)  in  Room 
6201.  Naaaif  Building.  400  Seventh  Street 
SW..  Washington.  DC  20590. 


Issued  in  Washington.  DC.  an  Jaauaiy  13, 
198B. 

I.  W.  Walsh. 

Associate  Administrator  for  Safety. 
[FR  Doc  ae-J0S2  Filed  1-27-6B:  8045  am) 
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This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  section 
124  of  tfte  National  IVaffic  and  Motor 
Vehicle  Safety  Act  of  1966.  as  amended 
(15  U.S.C.  1381  et  seq.J. 

On  August  11, 1968,  Mr.  Frederick 
Lawrence  White.  Jr..  and  Mr.  B»niainin 
L  Staponski.  Jr..  petitioned  NHTSA 
requesting  a  defect  investigatiaa  into  an 
alleged  aaJety  problem  inralving  leaking 
hydraulic  fluid  from  the  front  brake 
caliper  inlet  Rtting  on  certain  1986  and 
1987  General  Motors  (GM)  "B"  car 
models  fmidiioed  at  the  Fairfax 
assembly  plant  in  Kansas  City.  Kansas. 
These  models  include  Chevrolet  Caprice 
sedana  and  wagons,  Pontiac  Parinenne 
sedans  and  wagons,  and  Buidc  wagons. 
The  petitioners  allege  that  CM  shipped 
unsafe  vehidesy  widt  obvious  brake 
fluid  leaks,  in  violation  of  Motor  Vehicle 
Safety  Standards. 

After  review  of  the  information 
provided  by  the  petitioners  and  by  GM. 
it  is  concluded  that  neither  NHTSA  or 
GM  has  discovered  any  ioformation  that 
would  support  a  conclusion  that  there  is 
a  safety  problem  with  the  brake  system 
on  the  subject  vehicles. 

A  field  survey  commissioDed  by  GM 
showed  that  vehicles  in  service  were  not 
likely  to  suffer  from  leaking  brakes.  This 
survey  was  conducted  to  investigate 
whether  the  brake  systems  on  vehicles, 
which  had  been  identified  by  the 
petitioners  as  either  having  had  leaks  or 
as  having  had  an  out  of  specification 
inlet  fitting  bolt  torque  at  the  time  of 
their  inspections,  had  either  manifested 
any  brake  performance  iHoblem  related 
to  the  inlet  fitting,  if  the  owneia  had 
identified  any  brake  leak  condition  in 
use,  or  if  the  vehicles'  brake  system  did 
in  fact  leak.  Hie  reported  resulta  show 
that  with  98  percent  confidence,  at  least 
99.9  percent  of  the  vehicles  would 
exhibit  an  average  fiuid  volume 
displacement  of  less  than  1.13  millicubic 
inches.  None  of  the  ten  vehicles 
reportedly  showed  any  visual  evidence 
of  leaks  at  the  caliper  inlet  fitting,  none 
of  them  had  been  repaired  for  a  brake 


leak  at  that  fittmg.  and  none  had  been 
subject  to  any  other  repair  which  would 
require  removal  of  the  fitting. 

Analysis  of  die  Office  of  Defects 
Investigatiim  computer  records  for 
reports  of  the  alleged  defect  on  the 
subject  vehicles  revealed  no  complaints 
of  the  alleged  defect  GM  aUtcd  in  ito 
response  to  NHTSA's  informatian 
request  letter  that  it  also  has  no  owner 
complaints,  field  reports,  acddenta,  or 
product  liability  lawsuits  for  the  alleged 
defect  in  the  subject  vehicles. 

There  was  no  violation  of  Federal 
Motor  Vehicle  Safety  Standards  since 
there  is  no  standard  setting  acceptable 
levels  of  leakage  from  hycfraulic  brake 
systems.  The  petitioners  were  advised 
of  this  at  a  meeting  with  NHTSA  held  on 
August  24. 1988. 

Since  no  safety-related  defect  trend 
was  discovered,  further  conunitment  of 
resources  to  determine  whether  such  a 
trend  may  exist  does  not  appear  to  be 
warranted.  This  petition  was  denied. 

Authorily:  Sec  124.  Pub.  L  83-4«2: 88  Slat 
1470  (15  U&C  14Mb):  delegations  of 
authority  at  40  CFR  1.50  and  501 A 

Issued  on  January  25.  ISSa 
George  L.  PailMr. 

Associate  Adiaimslrator  for  Enforcement 
(PR  Doc.  89-2038  Ffled  l-Z7-88(  8:45  am] 
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VETERANS  ADIIINISTRATION 

Agency  Information  CoHaction  Under 

wSHs  tfeview 

AGCNCV:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office: 
(2)  the  title  of  die  collection(s);  (3)  die 
agency  form  number(s).  if  a^^licable:  (4) 
a  description  of  the  need  and  its  use:  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable;  (6) 
who  will  be  required  or  asked  to  report 
(7)  an  estimate  of  the  number  of 
responses:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond  and 
(9)  an  indication  tii  whether  section 
3504(h)  of  Pidi.  L  96-511  applies. 

AODRESSCS:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  niay  be  obtained  from  John 
Turner,  Department  of  Veterans  Ben^ts 
(203C),  Veterans  Administration.  810 
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Vermont  Avenue  NW^  Washington.  DC 
2O«20  (202)  233-2744. 

Comments  and  qusttlons  about  the 
items  on  tits  liat  ahould  be  directed  to 
the  VA'e  OMB  Desk  Officer.  Joseph 
Lackey.  Office  of  Management  and 
Bu4iel.  720  lackeon  Place  NW.. 
Washington.  DC  20803.  (202)  386-7310. 
OATU:  Comments  on  the  infonnation 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March  1. 
1B80. 


Deled  |«nuery  19.  II 

By  difectlon  of  Uie  Admlniatrntor. 

OKrwXSf.  Offlc0  of  laformaUon  ManagmatenI 
and  StatialicB. 


Wen.  VA  Clearance  Officer  (732). 
Veterans  Administration.  810  Vermont 
Avenue  NW.  Washington.  DC  20420 
(202)  233-3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Joseph 
Lackey.  Office  of  Management  and 
Budget.  720  |ackson  Place  NW.. 
Washington.  DC  20503:  (202)  386-7310. 
OATM:  Comments  on  the  infonnation 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March  1. 
1908. 


1.  Department  of  Veterans  Benefits. 

2.  Request  for  Supplies. 

3.  VA  Form  2e-1006m. 

4.  Tills  form  is  used  to  inform  the  VA 
of  the  supplies  the  veteran  needs  to 
continue  his  or  her  vocational 
rehabiliUtion  program  end  to  certify 
that  the  supplies  are  required,  not 
merely  desired,  by  the  veteran. 

5.  On  occasion. 

0.  Individuals  or  households: 
Businesses  or  other  for-profit;  Non-profit 
institutions;  SmsU  businesses  or 
organizations. 

7. 1.000  responses. 

0. 1.000  hours. 

0.  Not  spphcsble. 
(PR  Doc.  B»-2m9  FU«d  1^27-«E  UM  an| 


Dated  fanuary  la  It 

By  difectkM  at  the  Administrator. 

Director.  Offiot  of  Infonnation  ManogMnont 
and  Statiatica, 

■•viiioa 

1.  Department  of  Memorial  Afhirs. 

2.  Application  for  Standard 
Government  Monument  for  Installation 
in  a  Private.  Local  or  State  Veterans 
Cemetery. 

J.  VA  Form  40-1 33a 

4.  The  form  is  used  to  spply  for  a 
Government  provided  monument  for 
unmarked  graves  of  eligible  veterans 
and  their  dependents.  The  information  Is 
used  to  evaluate  an  applicant's  claim  for 
the  monument. 

5.  On  occasion. 

0.  Individuals  or  households. 
7.  300,000  responses, 
a.  75.000  hours. 
0.  Not  applicable. 


(9)  an  indication  of  whether  section 
3S04(h)  of  Pub.  L  90-«ll  applies. 
AOOnnOM:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Department  of  Veterans' 
Benents  (203C).  Veterans' 
Administration.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  OfTicer.  Joseph 
Lackey.  Office  of  Management  and 
Budget  720  Jackson  Place.  NWm 
Washington.  DC  20603.  (202)  386-7310. 
BATIS:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  OfBcer  on  or  before  Mardi  1. 
1908. 

Dated  January  17. 19M. 

By  direction  of  lite  Administrator. 
FTaiA  E.  LaOey. 

Dinctor.  Off  km  aj  Information  Monagnmnnt 
and  Statiatica. 


Agency  mformeWooColecttow  Under       (FR  Doc.  8^0020  Ftl«l  i-27-«  *45  am) 


:  Veterans  Administration. 
Notice. 


Tlie  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office: 
(2)  the  title  of  the  collection(s);  (3)  the 
agency  form  number(s).  If  applicablr.  (4) 
a  description  of  the  need  end  its  use*.  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable:  (0) 
who  will  be  required  or  asked  to  report: 
(7)  an  estimate  of  the  number  of 
responses:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond;  and 
(9)  an  indication  of  whether  section 
3fi04(h)  of  Pub.  L  90-511  applies. 
MMMOMn:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 


Aontcv:  Veterans'  Administration. 
ACnow;  Notice. 

The  Veterans'  Admlnistratioo  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
responsible  department  or  staff  office: 
(2)  the  title  of  the  collection(s):  (3)  the 
agency  form  numberfs),  if  applicable:  (4) 
a  description  of  the  need  and  its  use:  (5) 
how  often  the  information  collection 
must  be  completed,  if  applicable:  (0) 
who  will  be  required  or  asked  to  report 
(7)  an  estimate  of  the  number  of 
responses:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  respond:  and 


1.  Department  of  Veterans'  Benefits. 
Z.  Compliance  Inspection  Report 

3.  VA  Form  20-1839. 

4.  This  form  is  used  by  fee  compliance 
inspectors  to  report  the  acceptability  of 
residential  construction  and  its 
conformity  with  standards  prescribed  by 
law  for  new  bousing  proposed  as 
security  for  guaranteed  loans.  Because 
compliance  inspections  are  a  common 
practice  in  the  housing  industry,  only 
one  burden  hour  is  shown  for  reporting 
purposes. 

5.  On  occasion. 

0.  Individuals  or  households:  Small 
businesses  or  organizations. 
7.  225.000  responses. 
8. 1  hour. 
0.  Not  spplicable. 

(FK  Doc  m-2m3  Filed  1-Z7-8B:  8:45  am] 


Advleory  CommUlee  on  HeeNh- 

I  Effects  of  HerMddee;  MMlIng 


The  Veterans  Administration  gives 
notice  under  the  provisions  of  Pub.  L. 
92-463  that  a  meeting  of  the  Advisory 
Committee  on  Health-Related  Effects  of 
Herbicides  will  be  held  in  Room  119  of 
the  Veterans  Administration  Central 
Office.  810  Vermont  Avenue  NW.. 
Washington.  DC  on  March  16. 1908,  at 
0:30  a.m. 

The  Committee  will  (1)  review  and 
make  appropriate  recommendations 
relative  to  the  Veterans 


Administration's  programs  to  assist 
Vietnam  veterans  who  were  exposed  to 
herbicides:  such  recommendations  may 
concern  the  infonnation  ddiveiy  system 
and  outreach  efforts,  scheduling  of 
Agent  Orange-related  examinations, 
essential  folknw-up  activities,  and  other 
related  matters;  (2)  advise  the 
Administrator  on  VA  Agent  Orange- 
related  programs,  programs  of  the 
Federal  Government  and  State 
programs  which  are  designed  to  assist 
veterans  exposed  to  herbicides,  and 
simultaneously,  wiQ  "■"i*"**" 
duplication  of  VA  and  other  federal 
programs  concerned  with  the  Agent 
Orange  issues;  (3)  receive  and  review 


information  from  veterans  service 
otganizations  regarding  services 
provided  by  the  Veterans 
Administration  to  Vietnam  veterans 
concerned  about  the  possible  adverse 
health  effects  of  exposure  to  herbicides: 
(4)  review  and  comment  on  proposals 
for  research  on  the  ponMe  heahh 
effects  irf  exposure  to  haiiicides;  and  (5) 
serve  as  a  fonmi  for  individual  veterans 
to  inform  the  Veterans  Adaunistration 
of  their  views  on  ptrficy  issues  and  on 
the  operation  of  Agency  programs 
designed  to  assist  veterans  exposed  to 
herbicides  and  dioxins  in  Vietnam.  The 
meeting  will  be  <q>en  to  flic  public  \xp  to 
the  seating  capacity  <rf  the  room. 


NGnutes  of  the  proceedings  and 
rosters  of  the  Committee  members  may 
be  obtained  from  Mr.  Donald 
Rosenblum,  Agent  Orange  Projects 
Office  (lOB/AO).  Department  of 
Medicine  and  Surgery,  Veterans 
Administration  Central  Office. 
Washington,  DC  20420.  (Telephone:  (202) 
233-4117J. 

Dated  January  11. 1988. 

By  direction  of  tlie  Administrator. 
Rosa  Maria  FoBtanex. 
Committee  Management  Officer. 
(FR  Doc.  89-2034  Filed  1-27-88:  8:45  am) 
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TM»  MCion  ct  «w  FEDERAL  REOISTEP 
eormrm  noMom  01  matmm  pubMahad 
undar  9m  "QovwrvMnl  tn  9m  SuraNra 
Act"   (Pub.   L   94-409)   5   USC    55ab(«K3) 


Afency  N4«etinf 

PurvuanI  to  the  provittona  of  the 
"Covaramani  In  tha  Sunahina  Act"  (S 
U.S.C  U2b).  notica  la  haraby  glvan  that 
•I  2:00  p.m.  on  Tuaaday.  January  24. 
19801  Iha  Board  of  Dtractora  of  tba 
Padaral  Dapoalt  Inauranca  CorporaUon 
mat  In  doaad  aaaaion  to  conaider  tha 
applicatloa  of  TVB  Acquiaition  Bank. 
Pruilland  Idaho,  a  propoaad  new  bank 
In  organisatkm.  for  conaant  to  marge, 
under  it«  charter  and  wdth  the  Htla 
Traaaura  Valley  Bank."  with  Traaaura 
Valley  Bwik.  Pruitland.  Idaho,  and  for 
ooaaent  to  aatabllah  the  eight  branchea 
of  Traaaura  Valley  Bank  aa  branchea  of 
tha  raaultant  bank. 

The  Board  alao  cooalderad  mattera 
ralating  to:  (1)  An  adminlatrattve 
enforcement  proceeding:  (2)  the  poealbU 
cloalng  of  certain  Insured  baaka:  (S)  the 
Corporatloa's  liquidation  actlvWea:  and 
(4)  a  raqueet  for  flnandal  aaatolanoe 
pursuant  to  sectloo  13(c)  of  te  Federal 
Depoeit  Insurance  Act 

In  caDlnc  the  meeting,  the  Board 
determined,  on  motion  of  CMrector  CC 
Hope.  |r.  (Appointive),  seconded  by 
Director  Robert  L  Qarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidmaa  that 
Corporation  business  required  its 
consideration  of  the  matters  on  leaa  than 
seven  days'  notice  to  the  public  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  Intereat  did 
not  require  consideration  of  the  matters 


in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  s  dosed  meeting  by 
authority  of  subsections  (c)(l  (c)(e). 
(c)(8).  (c)(0)(A)(ii).  and  (c)(9MB)  of  the 
"Government  in  the  Sunshine  Act"  (8 
UAC  562b(c)(2).  (cM8).  (cH»). 
(cNONA)(li).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  PDtC  Bulldliig  located  at 
5ao-17th  Street  NW.  Waahtaigton.  DC 

Oalad  January  S.  19Ml 
Padaral  Daposil  Inaursnos  Corporatloa. 
Rehort  B.  raMwB. 
Daputy  Extctrtin  Secntary. 
(FR  Doc  W-2100  Filed  l-2»-«9t  141  pa| 
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lAddiUoaoT 
ItMB  S  lo  the  Ooaed  Seaekm: 

».  Deckel  No.  01-11— nfty  Mile  Container 
Rale    CooMiMance  «v1lh  Fadaral  MafMim 
CoaMniMian  Csaaa  and  Daatot  Ordar. 


:  loaeph  C  PoOdng. 
Secrelary.  (202)  S23-672S. 
leaaphCPlriktai, 
Sacfvlary. 
(PR  Doc  M-»»PUad  1-09-Mc  1:S1  pm| 
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t  AMD  BATC  As  prevlousiy  noticed  hi 
the  Fedml  EafMv  of  24  Octobcrioeo. 
the  Marine  Mammal  Commission  and  its 


Committee  of  SdentiRc  Advisors  on 
Marine  Mammals  will  meet  in  executive 
session  on  Thursday.  February  23. 1900. 
from  8:30  a.m.  to  10«)  a.m.  They  will 
meet  in  public  on  Thursday.  February 
23.  from  10:00  a.m.  to  5:00  p.m..  on 
Friday.  February  24.  from  0:00  a.m.  to 
5:00  pjn..  and  on  Saturday.  February  25. 
from  9A)  a.m.  to  1:00  p.ra. 
MilCB  Doubletree  Hotel  at  Ftshermaa's 
Wharl  Z  Portola  Ftaxa.  Monterey. 
California  83040. 

STATUOC  The  executive  session  will  be 
closed  to  the  public  All  other  portions 
of  the  meeting  will  be  open  to  public 
obeervation.  Public  partidpatlon  will  be 
allowed  if  time  penniU  and  such 
participation  is  determined  to  be 
desirable  by  the  Chairman. 
lUlllg  TO M OOMOnOWOc  While  the 
Commlssioa  and  Committee  will  meet  in 
public  session  to  discuss  a  broad  range 
of  marine  mammal  issues,  key  topics  for 
dlscussioa  will  be:  actions  to  be  taken 
as  a  result  of  aaMndments  to  the  Marine 
Mammal  (Protection  Aet  marine 
mammal /risheriaa  lateractloos:  the 
tuna/ porpoise  issue;  the  Southern  sea 
otter  intcfiMiMonal  whalioff  bowhead 
whales:  HawailM  monk  seals:  West 
Indian  mansteew  Barine  debris: 
recovery  plans  for  endangered  whaleK 
and  ottiar  relevant  marine  mammal 


:  Ms.  Marian  Graham. 

Administrative  Officer.  Marine  Mammal 
Commission.  1825  I  Street  NW.. 
Wasfaii^on.  DC  20006.  (202)  063-6237. 

Date:  {anuary  2S,  I960. 
|ahBR.T«lsa.^ 

BxtaitivK  Director. 

jFR  Doc  89-Z17S  Filed  1-M-aO:  1:51  pm| 


Corrections 


This  section  o(  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
puljlished  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
ol  the  Code  of  Federal  Regulations. 
Ttiese  corrections  are  prepared  t>y  the 
Office  of  ttw  Federal  Register.  Agency 
prepered  corrections  are  issued  as  signed 
documertts  and  appear  in  the  appropriate 
document  categories  elsewtiere  In  the 


DEPARTMENT  OF  EDUCATION 

Institutional  QuaNty  Control  PHot 
Proioct 

Correction 

In  notice  document  88-29665 
appearing  on  page  52387  in  the  issue  of 
Tuesday,  December  27, 1988,  make  the 
following  correction: 

In  the  first  column,  under  effective 
DATE,  in  the  second  and  third  lines,  "on 
or  before  February  la  1989"  should  read 
"45  days  after  publication  in  the  Federal 
Register". 


DEPAfrrHENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Cowwnlnlon 

IDocket  Noa.  CP87-75H»t  et  aLI 

Tannasaaa  Qaa  l>lpallna  Co.  at  al^ 
National  Qaa  Cartificata  FINngs 

Correction 

In  notice  document  89-1219  beginning 
on  page  2202  in  the  issue  of  Thursday, 
January  19, 1989,  make  the  following 
corrections: 

1.  On  page  2203.  in  the  first  column, 
under  2.  Williams  Natural  Gas 
Company,  the  bracketed  information 
should  read  as  follows: 
(Docltet  No.  CP89-529-000I 


Federal  Renter 

Vol.  54.  No.  18 

Monday,  January  30,  1969 


2.  On  page  2211,  in  the  first  colunm, 
under  29.  Williams  Natural  Gas 
Company,  the  bracketed  information 
should  read  as  follows: 
(Docket  No.  CP89-554-000| 

aHUNGCOOE  1S0fr«1« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart261 

e 

(SW-FRL-3493-11 

Hazardous  Waate  Managamant 
Systam;  idantlficatlon  and  Listing  of 
Hazardous  Wasia;  Proposed  Denlai 

Correction 

In  proposed  rule  document  88-28955 
beginning  on  page  50550,  in  the  issue  of 
Friday,  December  16, 1988 ,  make  the 
following  corrections: 

1.  On  page  50553,  in  Table  1,  under 
"Prim,  lagoon",  the  seventh  entry  should 
be  correctly  aligned  and  should  read 
"4.320". 

2.  On  the  same  page,  under  Table  1,  in 
the  third  column,  in  the  second  line, 
after  "for",  "1982"  should  read  "1981". 

anXHIG  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Amandmanl  to  tha  Bank  Secrecy  Act 
Regulations  Relating  to  Doinestic 
Currency  Transactions 

Correction 

In  rule  document  89-1344  beginning  on 
page  3023  in  the  issue  of  Monday, 
January  23, 1989,  make  the  following 
correction: 

On  page  3023,  in  the  second  column, 
the  text  of  the  date  paragraph  should 
read  'These  amendments  are  effective 
February  22, 1989." 

aiLMNG  CODE  1S0S-01-O 
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Coast  Guard 

46  CFR  Part  170  et  aL 

Small  Passenger  Vessel  Inspection  and 

Certification;  Notice  of  Proposed 

Rulemaicing 
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ofFAfrrmNT  or  TiuNSPO«rrATiON 

CoMi  Qusnl 

44  cm  PmH  170. 171. 173. 173, 173. 
177, 173. 173. 130. 131, 133. 133, 134, 
and  138 


Safety.  Saoaityy  md  Envii  uiimeniri 
Protactioa.  (G-MVI),  phone  (202)  MT- 

nm. 


85-4H)A  but  in  coordination  with  thii 


ICODU  oaoi 
mNt11ft-AC22 


:  Coaat  Guard.  DOT. 
Notice  of  proposed  rulemaking. 


:  The  Coast  Guard  is  propoiins 
to  reviM  the  regulations  governing  small 
passenser  vessels  which  are  in  Title  4^ 
Code  of  Federal  Regulations.  Parts  175 
through  187  (Subchapter  T).  Subchapter 
T  contains  the  regulations  for  the 
inspection  and  certification  of  small 
passenger  vessels  including 
reouirements  on  construction,  outfitting 
of  lifeeaving  and  fire  protection 
equipment  machinery  and  electrical 
Installations,  and  operations.  The  term 
"small  passenger  vessel"  generally 
includes  any  vessel  of  less  than  100 
gross  tons  carrying  more  than  six 
passengers. 

The  regulations  in  Subchapter  T  were 
initially  developed  in  the  late  19S0's  and 
aariy  ISQO's.  Significant  changes  have 
ooeurred  within  the  past  twenty  years 
affectlna  the  small  paw  way  r  vassal 
fleet  including:  Statutory  cfeangssk 
increases  in  physical  vessel  sixe  and 
passenger  capacity,  increaae  hi  tka  . 
services  offered  by  the  owners  and 
managing  operators  of  small  passenger 
vessels,  expansion  of  vessel  routes,  and 
technological  advances.  Consequently. 
Subchapter  T  needs  to  be  updated  to 
reflect  these  changes. 
DATU:  Comments  must  be  received  on 
or  befara  May  3S,  13g3i 
AOOMUis:  Wrtma  otmrnmrnta  shcaM 
be  submitted  to  The  Executive 
Secretary.  Marine  Safety  Council  (G- 
LRA-2/3e00)(CGD  85-080).  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street.  8W..  Washington.  DC  20803- 
0001.  Comments  may  be  delivered  to 
and  wiU  be  available  for  inspection  or 
copying,  and  the  materials  referenced  in 
this  notice  will  be  available  for 
examination  and  copying,  at  the  Marine 
Safety  Council  (C-LRA-2).  Room  300a 
U.8.  Coast  Guard  Headquarters.  2100 
Saoond  Street  SW..  Washington.  DC 
SO803-OOOI.  (202)  207-1477.  between  8 
a.m.  and  3  p.m..  Monday  through  Friday. 
axoapt  holidays. 

PON  MNTMOO  MMNMAT10M  CONTACT: 
LCDR  William  P.  Cummins.  Protect 
Manager.  Office  of  Merchant  Marine 


raiiv  mmmmatwn:  Thii 
notice  contains  a  complete  revisioaOf 
Title  4«.  Code  of  Federal  Regulatiou. 
Subchapter  T.  Subchapter  T.  conalaOat 
of  Parts  175  through  187.  contains  Ike 
regulations  governing  the  inspecttn  and 
certification  of  small  passenger  vmut^ 
A  small  paaaenger  vessel  is  defined  ky 
Title  481.  United  States  Code.  Sectiea 
2101  as  a  vessel  of  less  than  100 
tons  carrying  more  than  six 
The  approximately  4800  vessels 
are  categorized  as  small  passenger 
vessels  comprise  the  largest  catepry  «f 
commercial  vessels  subject  to 
in  the  United  States. 

Both  the  Coast  Guard  and  fkt 
passenger  vessel  industry  have 
the  need  for  and  the  importvce  (d 
revising  the  regulations  conMoadla  . 
Subchapter  T  for  several  yeafiL  Ilia  last 
major  revision  of  the  subchapter  «■• 
made  in  1963.  The  Coast  Guard  hae 
made  numerous  minor  revisions  to  the 
regulations  since  that  time,  but  thaaa 
revisions  hsve  not  been  sufficient  to 
keep  abreast  of  the  many  change* 
affectiaa  tha  smaU  passenger  vi 
fleet  iiiiie  bal 30 years. 

Although  tha  Coast  Guard  has 
periodically  reviewed  the  regulations  in 
Subchapter  T  in  the  past,  the  present 
affHt  to  lasiaa  Ifta  regulations  waa 
Wtlatod  to  180Z.  MKl  a  regulatory  docket 
was  established  to  1985.  Altematiees  to 
a  amvlrto  lavfsian  of  Subchapter  T 
were  considered.  First,  the  Coast 
could  continue  to  use  the  existing 
ragotottoas.  Ilaesasur.  because  tha 
regulaUons  are  outdated,  it  is  ni 
to  extensively  use  informal  policy.  This 
sitoatfan  is  anaadalactory  since  not 
everyone  building  and  operating 
pessenger  vessel  is  aware  of  such 
poHcy.  Second,  individual  probl 
such  as  those  cauaad  by  statutory 
changes,  oootd  be  corrected  by  sayarata 
ngulatory  projacu  under  individaal 
dockets.  However,  the  process  to 
completely  make  all  the  necessary 
changes  on  an  individual  basis  vwioid  be 
unnecessarily  duplicative,  more  laagthy, 
and  result  in  more  inconsistendaa  than 
a  complete  revision. 

Therefore,  the  Coast  Guard  ia 
proposing  to  revise  the  entire 
Subchapter  T  at  this  time.  i>ropoaad 
regulations  for  ParU  175  to  185.  wkich 
include  Inspection,  certification,  design. 
and  equipment  requirements,  era 
contained  in  this  notice.  I*roposed 
revisions  of  the  manning  regulatioaa  for 
small  paaaangar  vessels  are  being 
developad  laparately  under  doclat  CGD 


Aa  part  of  this  proposal  to  revise 
tdbehapter  T.  the  Coast  Guard  is  also 
yraposing  to  revise  portions  of  46  CFR 
Subdiapter  S,  Subdivision  and  Stability, 
whicii  affect  small  passenger  vessels. 
Paris  170, 171.  and  173  of  Subchapter  S 
are  proposed  to  be  revised. 

Anpriitory  information  number 
pSQ  to  assigned  to  each  regulatory 
aeltoi  Usted  in  the  Unified  Agenda  of 
Fsdval  Regulations.  The  Regulatory 
Infamation  Service  Center  publishes 
te  Unified  Agenda  In  April  and 
Oefober  of  each  year.  The  RIN  number 
aaaiBiaad  in  the  heading  of  this 
docaflMBt  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

■^pMsts  For  Coaunants 

^derested  persons  are  invited  and 
aaoeuraged  to  participate  in  this 
proposed  rulemaking  by  submitting 
VRftten  views,  data,  or  arguments.  As 
diaoassed  later  in  this  preamble,  the 
Coaat  Guard  considered  input  from 
■aay  sources  to  develop  proposed 
lafilattoiu  which  would  best  address 
bodi  the  safety  and  operational  needs  of 
■BiU  passenger  vessels.  However,  due 
to  Ike  variety  of  vessels  that  comprise 
tha  small  passenger  vessel  fleet  and 
their  various  needs,  it  is  difTicult  to 
adequately  address  all  situations  and 
aoalyia  the  effect  the  proposed 
r^riatfoM  would  have  on  all  vessels. 
ConseqiMBtly.  the  Coast  Guard  seeks 
iBfiut  on  all  aspects  of  the  proposed 
ragplations  from  vessel  owners, 
operators,  architects,  and  builders,  and 
tnm  consumers,  equipment  and 
Material  vendors,  insurers,  surveyors, 
aad  other  persons  involved  with  small 
paMenger  vessels.  Comments 
oooceming  the  proposed  regulations, 
iadading  additional  costs  they  may 
iaopoae  upon  the  small  passenger  vessel 
todastry,  are  requested. 

Persons  submitting  comments  should 
indade  their  name  and  address, 
rairrence  this  notice  (CGD  85-060).  give 
the  sprfifi''  section  of  the  proposed 
rapdattoar  to  which  each  comment 
applies,  and  include  supporting 
docaments  or  sufficient  detail  to 
indicate  the  reason  for  each  comment. 
Fvsons  desiring  an  acknowledgment 
that  their  comments  were  received 
dMuld  include  a  stamped,  self- 
addressed  envelope  or  postcard.  This 
proposal  may  be  changed  in  light  of  the 
maats  received.  All  comments 
lived  before  the  expiration  of  the 
[  period  will  be  considered 
beCaraAaal  action  is  taken  on  this 
proposal. 


Public  Haarings 

The  Coast  Guard  plans  to  hold  poUic 
hearings  on  this  ruleaMking  to 
Washington.  DC  New  Orieans.  LA.  and 
San  Frandsao,  CA.  Hearings  may  be 
held  in  other  locations  if  requested  in 
writing  by  interested  persons  wdio  can 
demonstrate  that  other  omxvtunities  to 
make  an  oral  presentation  will  aid  this 
rulemaking.  Comments  oa  bearini^  on 
this  rulemaking  must  be  received  i»ior 
to  Match  1. 1900.  DeUils  of  the  tintes. 
dates,  and  locations  of  hearings  wiU  be 
published  in  the  Fadacal  I 


Dralliag  kfonaatioB 

The  principal  persons  involved  in  the 
drafting  of  this  proposal  are  LCDR 
William  P.  Cumming.  Project  Manager. 
LCDR  Maik  G.  VanHaverbeke.  Project 
Analyst.  Office  of  Merchant  Marine 
Safety,  Security,  and  Environmental 
Protection,  and  CDR  Gerald  A.  GaQion. 
Project  Attorney,  Office  of  Chief 
Counsd. 


History  of  Regulations 

The  regulations  in  Subchapter  T  were 
initially  developed  m  the  late  1950's  as 
an  outgrowrth  of  the  booming  boating 
industry  and  the  recognized  need  for 
improved  safety  aboard  small  passenger 
vessels.  During  1951  the  motorboats 
JACK  and  PELICAN  were  lost  resulting 
in  11  and  45  deaths,  respectively. 
Investigations  into  the  accidents 
concluded  that  if  such  vessels  were 
required  by  law  to  be  inspected  for 
certification  the  )ACK  would  not  have 
been  certificated  due  to  its  poor  material 
condition  and  the  PEUCAN  would  have 
been  limited  to  carrying  about  30 
persons  (there  were  62  persons  aboard 
at  the  time  of  the  accident).  These  and 
other  accidents  prompted  Congress  to 
pass  the  "Small  Passenger  Vessel  Act" 
of  1956  (Pub.  L  84^19)  requiring  the 
inspection  and  certification  of  vessels  of 
65  feet  or  less  in  length,  measuring  more 
than  15  but  less  than  100  gross  tons,  and 
carrying  more  than  6  passengers.  Public 
Law  84-519  was  codified  in  the  United 
States  Code  in  46  U.S.C.  39a 

Under  the  authority  of  the  Secretary 
of  Treasury,  the  U.S  Coast  Guard  was 
directed  to  develop  regulations  to  carry 
out  the  law.  The  initial  regulations 
applicable  to  small  passenger  vessels 
subject  to  Pub.  L  84-519  were 
promulgated  in  Title  46.  Code  of  Federal 
Regulatiims,  Subchapter  T,  in  the 
Federal  Ref^tar  of  October  5, 1957  (22 
FR  7949).  l^e  initial  regulations  took 
effect  on  June  L 1958.  Based  on 
experience  gained  with  the  initial 
inspection  and  certification  of  more  than 
4,000  small  passenger  vessels. 


significant  changes  were  made  to 
Subchapter  T  on  September  29, 1960,  as 
published  in  the  Fadaral  Raglater  (25  FR 
9315). 

In  1963  the  scope  of  the  regulations  in 
Subchapter  T  was  broadened  to  include 
vessels  of  more  than  65  feet  in  length, 
measuring  leas  than  100  gross  tons,  and 
carrying  one  or  more  passengers  (28  FR 
9733).  &ich  vessels  were  required  to  be 
inspected  and  certificated  annually 
under  the  authority  of  46  U.S.C.  404.  By 
including  these  small  vessels  under 
Subchapter  T  the  need  for  referencing 
several  subdiapters  when  determining 
the  applicable  requirements  for  these 
small  vessels  was  eliminated,  and  the 
regulations  for  all  small  passenger 
vessels  were  grouped  into  one 
subchapter. 

The  grouping  of  two  classes  <^  small 
passenger  vessels  with  different 
inspection  authorities,  48  U.S.C  390  and 
46  U.S.C  404,  under  one  set  of  inspection 
regulations  resulted  in  the  Coast  Guard 
establishing  two  statutorily  recogniied 
categories  of  vessels  within  Subdiapter 
T.  The  division  was  necessary  because 
of  differences  in  the  inspection  laws 
governing  the  two  categories  of  small 
passenger  vessels.  Although  the 
governing  laws  have  changed,  the 
distinction  between  the  two  categories 
remains  in  Si^)diapter  T  today.  The  two 
categories  are  T-S  vessels,  wliidi 
include  small  passenger  vessels  of  not 
more  than  65  feet  in  length  carrying 
more  than  6  passengers,  and  T-L 
vessels,  which  indude  those  of  more 
than  65  feet  in  length  carrying  mte  cw 
more  passengers. 

Although  many  of  the  requirements 
are  the  same.  Subchapter  T  cmtains 
many  differing  requirementa  for  eadi 
vessel  category,  reflecting  vessd  size, 
potential  passenger  carrying  capadty, 
and  operating  ccmditions.  Due  to  (wiginal 
differences  in  46  US.C.  390  and  46  U.S.C 
404.  T-S  vessels  are  issued  a  Certificate 
of  Inspection  (CO!)  valid  for  three  years 
following  oonqtletion  of  a  triennial 
inspection,  while  T-L  vessels  are  issued 
a  COI  valid  for  one  year  foUowring  an 
annual  inspection.  Additionally,  a  T-S 
vessel  is  required  to  undergo  two  annual 
reinspedions  during  the  life  of  its  COL 

Public  Law  84-519  intended  that  the 
regulations  promulgated  thereunder 
provide  a  standard  of  safety  for 
weekend  fishermen  on  party  fishing 
boats,  sightseers  on  small  excursion 
boats,  and  possibly  small  ferries.  The 
vessels  to  be  regulated  were  of  various 
designs,  often  prindpally  owned  by 
individuals  or  famiUes.  and  normally 
operated  on  a  tight  budget  lliey  usually 
ojjerated  out  of  a  single  port  and,  for  the 
most  part  would  be  inspected  and 
certificated  by  a  single  Officer  in 


Charge,  Marine  Inspection  (OCMI).  in 
an  attempt  to  equitably  regulate  such  a 
diverse  group  of  vessels,  many  having 
operated  safely  fair  year*,  the  Coast 
Guard  developed  rc^^ations  wiiidi 
were  flexible.  They  were  purposely 
written  so  that  local  peculiarities  and 
differing  types  of  vessels  and  operations 
could  be  equitably  accounted  for  by  the 
local  OCKQ  when  applying  the 
regulations.  For  the  moat  part,  the 
r^ulations  had  different  requirements 
for  each  vessd  type,  reflecting  vessel 
size,  potential  passenger  canying 
capadty,  and  potential  operating 
conditions. 

The  regnlatiMis  gave  the  local  Officers 
in  Qiarge,  Marine  Inspectioit  a  great 
deal  of  (Secretion  to  set  the  safety 
standards  for  small  passenger  vessels 
built  and  operated  in  their  zones.  This 
was  in  recognition  of  the  smaD  size  and 
limited  operating  areas  of  most  small 
passenger  vessels.  Since  the  OCMI  had 
knowledge  of  local  operating  conditions, 
sudi  as  weather  and  sea  conditions,  the 
availability  of  harbors  of  safe  refuge, 
search  and  rescue  facilities,  and  other 
spedalized  local  knowledge,  the 
regulations  were  structured  to  give  the 
OCMI  maximum  flexibility  to  set 
standards  that  were  appn^riate  to  the 
prevalent  conditions.  Tlie  OCMI  dedded 
which  of  the  local  fadors  impacted  upon 
vessel  operations  and  safety,  and  then 
set  appropriate  standards  as  allowed  by 
the  regulations. 

Several  minor  revisions  have  been 
made  to  Subchapter  T  since  it 
underwent  its  laist  major  revision  in 
1963.  However,  the  minor  revisions  have 
not  kept  abreast  of  the  numerous 
changes  which  have  occurred  affecting 
the  small  passenger  vessel  fleet  since 
the  early  1960's.  The  regulations 
generally  remain  satisfadwy  for  tlie 
type  of  vessels  that  they  were  initially 
written  for,  including  party  fishing 
boats,  small  excursion  boats,  and  small 
ferries.  However,  numerous  other  types 
of  small  passenger  vessels  are  now 
regulated  by  Subchapter  T  induding 
large  ovem^t  cruise  vessels,  very  large 
excursion  vessels,  dynamically 
supported  craft  and  vesseb  adiich  may 
operate  in  several  Coast  Guard  marine 
inspedion  zones  throo^iont  the  year.  In 
addition,  bodi  statutory  changes  and 
technological  advances  have  affected 
the  construction,  equipping,  and 
operation  of  small  passenger  vessels. 

Small  Passenger  Vessel  Fleet 

Statistics  in  this  section  riiow  the 
large  number  and  variety  of  vessels 
which  presently  comprise  the  small 
passenger  vessel  fleet  The  large  number 
and  variety  both  contribute  to  the  need 
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io  r«viM  Subchapter  T  and  complicate 
th«  raviaion  procaaa.  Moat  of  the 
•tatiatica  in  this  aactlcn  and  throughout 
the  preamble  were  obtained  from  the 
U.S.  Coaat  Guard  Marine  Safety 
Information  System  (MSIS)  In  lata  1987. 
Information  from  the  MSIS  waa  aUo 
uaed  in  completinf  the  regulatory 
evaluation. 

The  aervioa  of  hmU  Daaaancer  veaaela 
currently  operaUnf  inciudaa  ferriea. 
excuralon  boata  uaed  for  alghtaeelnt  and 
dinner  cniiaae.  overnight  crulaa  boats. 

Rarty  flahlng  (haad)  boata.  charter 
ahlM  boata.  dive  boata.  crew  boata  for 
tha  omhore  oil  induatry  manv  of  which 
alao  carrv  freight,  paaaenger  bargea.  and 
■ubmaralbiaa.  Small  paaaanger  veaaela 
are  now  propelled  by  a  variety  of  meana 
Including:  Dlaaal  engines;  easolina 
inboard.  Inboard/outboard,  and 
outboard  motors:  electric  motors;  cable 
pull  mule  tow;  aall:  and  slaam  anginas. 

An  MSIS  data  capture  In  |uly.  1987 
indicated  there  were  4744  vessels 
certificated  under  Swbchaptar  T.  Of  tha 
4744  vessels.  3667  were  dasaad  as  T-S 
vaeaela.  I.e..  of  not  more  than  es  feet  In 
length,  end  1067  were  T-L  veaaela.  I.e.. 
of  more  than  OS  feet  in  length.  Twenty- 
two  vessels  wsrs  greater  than  ISO  feet  In 
leMth. 

Eleven  hundred  thiJty-thrae  veaaels 
were  certificated  with  oceans  routes. 
1SS3  with  coastwise  routes.  1083  with 
lakes,  bays,  snd  sounds  routes,  and  97S 
with  Craat  Lakes  or  rivers  routes. 

Tha  maximum  number  of  passengers 
that  small  passenger  vessels  are 
permitted  to  carry  varies  from  7  to  over 
130a  The  pessenger  carrying  capacity  of 
the  total  small  passenger  vessel  fleet  is 
3O3.00a 

Fifty  percent  of  the  existing  small 
paaaenger  vessel  fleet  has  bMn  buUt 
since  197a  Approximately  188  new 
vessels  have  entered  the  amall 
paaaenger  vessel  fleet  every  year  sines 
thstdats. 

Rsaton  for  Revftion 

The  following  events,  which  have 
occurred  since  the  initial  promulgation 
of  tha  regulations,  necessitats  a 
complete  revision  of  Subchapter  T. 

1.  Statutory  Changes.  Subchapter  T 
needs  to  be  revised  to  reflect  the 
statutory  changes  originally  made  by 
Pub.  L  96-^78  and  now  codified  In  Title 
48  of  tha  U.8.  Code.  This  change  placed 
all  vessels  meaauring  lesa  than  100  groee 
tone  carrying  more  than  8  paaaengers 
under  the  inspection  authority  of  a 
single  statute.  40  U.S.C.  390.  Section  300 
was  subsequently  repealed  by  Pub.  L 
90-80  of  Auguat  26. 1983.  Pub.  L  98-80 
revised,  consolidated,  and  enacted 
certain  lawa  related  to  vessels  and 
seamen  as  SubUtla  0  of  Title  46.  United 


States  Code.  "Shipping."  The  authority 
for  the  inspection  and  certification  of 
small  passenger  vessels  was  relocated 
Io  and  is  now  found  in  46  U  S.C.  3301(8). 

As  a  result  of  the  changes  originally 
made  by  Pub.  L  98-378,  there  is  no 
longer  s  ststutory  suthority  separating 
small  passenger  vessels  into  two 
categories.  However,  the  T-S  and  T-L 
categoriee  still  exist  in  Subchapter  T. 
Additionally,  the  T-L  veaael  designation 
In  Subchapter  T  ia  now  incorrect  In  that 
it  still  clasaiftea  a  vessel  carrying  one  or 
more  peaaengers  as  a  small  passenger 
vessel  while  the  law  states  that  the 
criterion  is  more  than  six  passeugais. 

2.  IncTBost  in  Vm»9lSiX9  and 
Capacity.  Another  raason  (or  modifying 
Subchapter  T  is  so  that  It  will  better 
reflect  tne  iMeds  of  the  increasingly 
larger  phjrslcal  sixa  of  small  passenger 
vassals.  A  review  of  the  data  on  small 
passenger  vessels  Indicates  s  general 
trend  towsrd  larger  vessels.  In  1984.  the 
first  year  that  statistics  were  available 
which  separated  small  passenger 
vaasels  by  T-S  snd  T-L  catagwlas.  there 
ware  3800  small  passenger  vesssis,  Of 
these.  178  or  4.8%.  were  classified  ss  T-L 
veeeals.  As  of  July  Sa  1987.  the  number 
of  T-L  vessels  had  risen  to  1067  vessels. 
or  2i%  of  the  total  number  of  smaU 
passenger  vessetsr  While  t^  T-S  and 
T-L  categories  primarily  reflect  a 
veesels  length.  T-L  vessels  also 
generally  have  a  greater  passenger 
capacity  than  T-S  vessels. 

in  addition,  there  ia  an  Increasing 
number  of  vessels  characterized  as 
**very  large"  small  passenger  vessels  by 
the  U.&  Coast  Guard  Nav^ation  and 
Vessel  Inspection  Circular  No.  11-83 
(NVIC 11-83).  Such  vesseb  are  under 
100  gross  tons  yet  sre  of  more  than  79 
feet  in  length.  There  are  now 
approxisMtely  840  small  passenger 
vessels  of  mors  than  79  feet  in  length, 
including  some  that  are  of  more  than  200 
feet  In  length  and  carry  more  than  1000 
pssseiigeis 

NVIC  11-83  discusses  such  "very 
large"  small  passenger  vessels  that  have 
overnight  accommodations  for  more 
than  50  passengers.  The  hazards 
Involved  with  the  operation  of  these 
Israe  overnight  cruise  vessels  are 
different  than  thoee  faced  by  most  small 
passenger  vessels.  There  are  now  about 
18  vessels  of  this  type.  One  "very  large" 
small  paaaenger  vessel,  which  was 
recently  certificated,  is  of  more  than  240 
feet  in  length  and  carries  128  ovsmight 
passengers. 

A  primary  reason  for  the  vast  increase 
in  the  numbei  of  T-L  vessels,  especially 
"very  large"  small  passenger  vessels, 
has  been  the  development  and  increased 
use  of  various  design  innovations.  These 
innovstkMis  rssult  in  the  gross  toiuiage 


of  a  vessel  being  less  than  that  of  a 
passenger  vessel  of  comparable  size 
which  would  have  to  be  inspected  under 
48  CFR  Subchapter  H  (Passenger 
Vessels).  Subchapter  H  contains  the 
regulations  for  the  inspection  and 
certification  of  vessels  of  st  least  100 
gross  tons  carrying  passengers. 

Boat  builders  sre  gaining  more 
expertise  in  the  use  of  the  various 
exemptiona,  reductions,  and  other 
devices  which  are  used  in  the  basic 
tonnage  formula  to  lower  gross  tonnage. 
The  use  of  these  innovations  is  not  only 
to  place  a  vessel  under  the  inspection 
standards  of  Subchapter  T,  which  are  In 
most  instances  signiflcantly  less 
stringent  than  the  standards  of 
Subchapter  H.  but  also  to  allow  the 
vessel  to  be  manned  with  the  lesser 
crew  complement  permitted  on  small 
passenger  vessels. 

The  existing  regulations  in  Subchapter 
T  were  not  developed  considering  the 
hazards  and  risks  associated  with  the 
operation  of  these  "very  laige"  small 
passenger  vessels.  Compliance  with  the 
existing  regulations  in  Subchapter  T 
alone  does  not  provide  an  adequate 
level  of  safety  from  the  hazards  and 
risks  caused  by  the  physical  size. 
psssenger  capacity,  and  operations  of 
"very  large"  small  passenger  vessels. 

3.  Changing  Scope  of  Operation. 
While  vessels  have  been  getting  laigei.-  • 
their  trades  have  also  often  changed. 
Public  Law  84-519  intended  that  the 
regulations  promulgated  thereunder 
provide  a  standard  of  safety  for 
weekend  flshermen,  si^tseers.  and 
possibly  small  ferries.  The  vessels  to  be 
regulated  principally  operated  out  of  a 
single  port  and.  for  the  most  part  were 
inspected  and  certificated  by  a  single 
0(^.  Most  of  the  vessels  continued  to 
operate  in  the  marine  inspection  zone 
where  their  original  Inspection  for 
certification  was  completed.  Because  of 
the  very  localized  nature  of  most  small 
passenger  vessels  when  the  regulations 
were  initially  developed,  the  regulations 
were  Intentionally  made  flexible.  They 
were  purposely  written  in  this  manner 
so  that  local  peculiarities  and  different 
types  of  vessels  and  operations  could  be 
equitably  accounted  for  by  local 
officials  when  applying  the  regulatioru. 

However,  the  environment  in  which 
small  passenger  vessels  operate  has 
changed  dramatically.  A  sizeable 
number  of  these  vessels  no  longer 
operate  out  of  one  port  especially  those 
in  seasonal  passenger  trades,  and  local 
considerstions  sre  of  less  importance  to 
most  of  these  operations.  Vessels  built 
for  operation  in  one  OCMI  zone  or  for  a 
particular  type  of  operation,  are  for 
various  reasoiu  changing  operations 


and  operating  in  other  OCMI  zones  or 
other  trades.  There  are  now  also  more 
small  passenger  vessels  engaged  in 
international  voyages  which  are 
required  to  comply  with  the 
International  Convention  for  Safety  of 
Life  at  Sea. 

Because  of  the  changing  scope  of 
operations,  the  flexibiUty  built  into  the 
original  regulations  now  often  causes 
inconsistencies.  The  standards  applied 
in  one  port  are  not  the  same  as  those 
applied  in  another;  even  the  standards 
within  a  marine  inspection  zone  vary  as 
OCMIs  change.  The  Coast  Guard's 
ability  to  consistentiy  apply  and  enforce 
the  regulations  will  be  eiihanced  by 
development  of  a  single  set  of  standards 
more  applicable  to  all  small  passenger 
vessels. 

4.  Technological  Advances. 
Subchapter  T  does  not  presently 
address  many  technological  advances 
which  have  occurred  since  the 
regulations  were  initially  promulgated. 
Such  advances  have  helped  improve  die 
operational  capability  and  safety  of  a 
vessel.  Examples  inside  Improvements 
in  fire  protection  equipment  socfa  as 
Halon  systems  and  the  development  and 
proven  use  of  smoke  detector*,  gasoline 
vapor  detectors,  bilge  level  alarms,  and 
Improved  electrical  cable  insulations. 
Industry  has  responded  to  many  recent 
advances  by  developing  industrial 
standards  and  codes,  not  presently 
addressed  in  Subchapter  T.  which  will 
help  ensure  uniform  and  safe  design, 
construction,  and  installation  (rf 
equipment  and  materials  used  aboard 
small  passenger  vessels.  There  has  also 
been  a  significant  cost  reduction  in 
many  types  of  equipment  due  to 
technological  advances  and  increased 
use  of  such  equipment  inrJiiHing  Halon 
fire  extinguishing  systems,  radar, 
LORAN,  and  inflatable  liferafts.  A  piece 
of  equipment  such  as  LORAN.  was 
prohibiUvely  more  expensive  and  more 
difflctih  to  use  several  years  ago  than 
today.  The  regulations  need  to  be 
revised  to  i«flect  these  technological 
dianges  by,  in  some  cases,  allowing  the 
use  of  certain  equipment  now  prohibited 
and,  in  other  cases,  requiring  the 
installation  of  equipment  not  previously 
available  or  feasible  to  install  cm  a  smeJl 
passenger  vessd. 

5.  Development  in  Hull  Materials  and 
Vessel  Designs.  The  use  of  fiber 
reinforced  plastic  (FRP)  and  Aluminum 
has  significantly  increased  in  the  last  25 
years.  Approximately  18  percent  of  aH 
small  passenger  vessels  now  have  FRP 
hulls  and  Zi  percent  have  alominum 
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hulls.  Of  the  vessels  built  vnAan  the  last 
three  years,  29  percent  have  FRP  hulls 
and  26  percent  have  aluminum  htdls. 
When  the  regulations  were  initially 
promulgated,  almost  all  small  passenger 
vessels  were  built  completely  of  steel  or 
wood. 

Additionally,  the  present  regulations 
do  not  appn^>riately  address  the  tmique 
design  and  operating  diaracteristics  and 
capabilities  of  many  vessels  which 
twenty  years  ago  were  considered  novel 
craft  but  which  have  become  much  more 
common  and  accepted.  Included  among 
these  vessels  are  dynamically  supported 
craft  (DSC)  socfa  as  hydrofoils,  an- 
cushion  vessels,  and  surface  effect 
ships.  Certain  high  speed  planing  and 
semi-planing  vessels  may  also  be 
considered  DSC.  Presently,  the  U.S. 
Coast  Guard  Marine  Safety  Information 
System  lists  4  hydrofoils,  1  air  cushion 
vessel  and  5  stnfaoe  effect  ships  as 
certificated  small  passenger  vessels. 
Additionally,  there  are  approximately 
130  multilnill  vessds  certificate  as 
smaU  passenger  vessels,  of  wdiicfa  25 
may  be  dsmandcaOy  supported  v^ien 
underway  due  to  thinr  speed  capability 
and  size.  The  number  of  such  vessels 
used  to  cany  paaaengers  is  expected  to 
greatly  increase  in  the  ftrture. 

Since  SiAicliapter  T  was  written 
primarily  for  di8{rfacenient  bolls,  it  is 
difficult  to  apply  many  areas  of  the 
existing  regolations  to  DSC  Builders 
and  owners  have  increasingly  asked  the 
Coast  Guard  to  accept  the  design  of  DSC 
under  the  eqinyalency  provision  of 
existing  46  CFR  175.15  on  the  basis  diat 
particular  eqtnpment,  i^iperatas,  or 
arrangements  required  by  Subchapter  T 
are  unreasonable  or  impracticaMe  for  a 
DSC  In  each  case,  the  parties  requesting 
Coast  Guard  qifxoval  (A  design  or 
equipment  are  required  to  demonstrate 
that  pn^HMed  alternatives  would 
provide  a  degree  oi  safety  that  meets  or 
exceeds  die  miniimiin  standards  in 
Subchapter  T.  Such  equtvalencies  are 
usually  based  on  compliance  with  the 
International  Maritune  Oi^mizatiao's 
"Code  of  Safety  for  Dynai^cally 
Supported  Craft"  (DSC  Code),  as  well  as 
classificatioa  society  rales  and  DSC 
standards  of  other  governments. 
Because  DSC  are  not  specifically 
addressed  in  Subchapter  T.  the 
inconvenience  of  demonstrating 
equivalency  is  an  increasingly 
burdetutome  task  for  indostiy  and  the 
Coast  Guard.  For  this  reason,  and 
because  DSC  are  no  longer  considered 
novel  crafi  due  to  their  wide  acceptance 
and  increasing  number.  Subchapter  T 


should  be  revised  to  specifically  address 
dynamically  supported  craft 

6.  Vessel  Casualties.  Following 
investigations  of  numerous  casualties 
involving  inspected  small  passenger 
vessels,  the  National  Transportation 
Safety  Board  (NTSB)  and  Coast  Guard 
investigators  have  recommended  many 
revisions  to  die  existing  regulations  in 
Subchapter  T  which  they  believe  would 
help  prevent  casualties  or  alleviate 
damages  and  injuries  horn  future 
casualties.  The  Coast  Guard  agrees  with 
many  of  the  investigation 
recommendations  that  have  been  made. 
A  study  of  the  existing  regulations. 
National  Tran^Kirtation  Safety  Board 
reports,  and  Coiast  Guard  vessel 
casualty  reports  reveals  that  the  existing 
regulations  do  not  provide  an 
appropriate  level  of  protection  from  the 
safety  hazards  and  risks  that  many 
small  passenger  vessels  are  subject  to 
today.  The  primary  areas  of  concern  are 
lifesaving  equipment  fire  protection 
standards,  manning,  and  vessel 
operations. 

Casualty  Data.  As  part  of  the  project 
to  revise  Subchapter  T,  data  on 
casualties  involving  smaD  passenger 
vessels  was  reviewed  looldng  for  the 
repeated  occurrence  of  certain  types  of 
casualties  which  may  have  been 
mitigated  by  changes  in  the  regulations. 
The  casualty  information  presented 
below  is  a  siunmary  of  the  data  for 
inspected  small  passenger  vessels  from 
1981  throu^  1986.  This  six  year  period 
is  used  because  the  Coast  Guard's 
Commercial  Casualty  Data  Base  and  the 
Personnel  Casualty  Data  Base,  from 
which  the  infonnation  was  obtained, 
were  first  need  in  1981.  These  systems 
provide  more  reliable  casoalty 
information  than  available  from  data 
systems  used  in  previous  years.  Hie 
casualty  figures  whidi  follow  reflect 
reported  casualties  over  the  mx  year 
period  with  interpolation  necessary  in 
some  cases.  Their  aocnracy  may  be 
affected  by  the  feihve  to  report  some 
casualties. 

The  data  presented  only  inchides 
marine  casnalties  mdndi  are  leqnired  to 
be  repcHled  to  the  Coast  Good  by  46 
U.S.C  6101  and  48  CFR  4j08-4  of 
Subchapter  T.  Casualties  most  be 
reported  to  the  Coast  Guard  if  they 
involve  groundings,  loss  of  maneuvering 
capability,  an  occurrence  affecting  the 
seawortldness  of  a  vessel  a  loss  of  life, 
injury  causing  inoqiadtatioB  for  man 
than  72  hours,  or  any  casualty  resulting 
in  more  than  $25,000  in  property 
damage. 
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1961-1966  Small  Passcnqer  Vessel  Casualties 
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Significant  CtuuaJtiet.  Several 
casualties  h«vs  occurred  in  the  past 
twenty  years  which  individually  have 
had  a  signlflcant  impact  on  this 

[iroposal  A  large  number  of  lives  %vere 
oot  or  put  at  risk  during  those 
casualties,  or  extensive  property 
damage  occurred.  Hie  NTSB,  Coast 
Guard  Marine  Boards  of  Investigation, 
and/or  individual  Coast  Guard 
investigators  made  recommendations 
which  impact  this  proposal  A  summary 
of  some  of  the  casualties,  which  resulted 
in  recommendations  that  were 
considered  in  developing  proposed 
changes  to  Subchapter  T.  follows. 
Unless  otherwise  stated,  all  the  vessels 
cited  were  inspected  small  passenger 
vessels. 

COMET.  The  COMET  was  a  4a  foot 
15  gross  ton.  party  fishing  boat.  At  8KX) 
a.m.  on  May  19. 1073.  the  vessel 
foundered  and  sank  in  heavy  seas  off 
Point  Judith  Harbor.  Rhode  Island.  The 
water  temperature  was  48  *P.  Of  the  27 
persons  on  board.  11  were  rescued.  12 
drowned,  and  4  are  missing.  The 


COMET  was  not  inspected  by  the  Coast 
Guard  at  the  time  of  the  casualty 
although  It  was  required  to  have  been. 

DIXIE  LEE  n.  The  DDOE  LEE  U  was  a 
42  foot  19  gross  ton.  charter  fishing 
vessel  At  4:28  p.m.  on  )une  S.  1977.  the 
vessel  capsixed  during  a  sudden,  severe 
thunderstorm.  Of  the  27  persons  on 
board.  14  persons  were  rescued.  12 
persons  died,  and  1  is  missing.  The 
vessel  suffered  only  minor  damage,  was 
refloated,  and  returned  to  service. 

FANTASY  ISLANDER.  The 
FANTASY  ISLANDER  was  a  42  foot  14 
gross  ton.  wooden  vessel  At  3:46  p.m. 
on  September  4. 1964.  the  vessel  cau^t 
on  fire  on  Peace  River,  Punta  Gorda, 
Florida.  The  37  persons  aboard  entered 
the  water  and  were  rescued  by  boats  in 
the  vicinity.  There  were  no  injuries  but 
the  vessel  was  totally  destroyed. 

FINALISTA  100.  The  FINALISTA  100 
was  an  84  foot  96  gross  tons,  wooden 
hull  vessel.  At  4.-00  a  on.  on  October  23, 
1962.  the  vessel  burned  and  sank  while 
operating  37  miles  southwest  of  Point 
Buchon.  California  after  a  fire  started  in 
the  vessel's  machinery  space.  The  water 
temperature  was  50  *F  to  00  *F.  All  43 
persons  on  board  were  saved. 

nSH-N-FOOL  The  FISH-N-FOOL 
was  a  55  foot  69  gross  ton.  chartered 
fishing  vessel.  At  1:00  p.m.  on  February 
5. 1967,  the  vessel  capsized  while  off  of 
Baja  California  Norte.  Mexico,  and  sank 
in  59  *F  water.  Of  the  12  persons  aboard. 
2  were  rescued.  2  died,  and  8  are 
missing. 

JOAN  LA  RIE  in.  The  fOAN  LA  RIE 
HI  was  s  SO  foot  29  gross  ton,  charier 
fishing  vessel  At  11:46  a.m.  on  October 
24. 1982.  the  vessel  was  swamped  by  a 
large  wave  and  sank  about  8.5  miles 
east  of  Manasquan,  New  Jersey,  while 


returning  bom  a  fishing  trip.  The  water 
temperature  was  53  *F.  Of  the  22 
persons  on  board.  6  persons  drowned 
and  2  are  missing.  Property  loss  was 
estimated  at  tzoiooo. 

MERRY  JANE.  The  MERRY  JANE  was 
a  64  foot  68  gross  ton.  charter  Ashing 
boat  At  4:11  a.m.  on  February  8, 1986, 
while  the  vessel  was  approaching 
Bodega  Bay,  California,  the  vessel  was 
broached  and  heeled  sharply  to 
starboard  resulting  in  19  of  of  the  51 
persons  onboard  being  thrown  or  falhng 
into  the  water.  Nine  of  those  persons 
drowned  and  one  is  missing. 

PEARL  C  The  PEARL  C.  was  a  31 
foot  14  gross  ton.  charter  fishing  vessel. 
At  8:51  p.m.  on  September  13, 1976,  the 
vessel  capsized  while  being  towed 
across  the  Columbia  River  Bar,  near 
Astoria.  Oregon.  Of  the  10  persons 
aboard,  2  persons  were  rescued,  1 
person  drowned,  and  7  persons  are 
missing.  The  vessel  was  a  total  loss. 

PILGRIM  BELLE.  The  PILGRIM  BELLE 
was  a  192  foot  98  gross  ton.  vessel  with 
overnight  accommodations  for  104 
passengers  and  25  crew  members.  It  was 
certificated  for  a  lakes,  bays,  and 
sounds  route  along  the  east  coast  of  the 
United  States  and  coastwise  along  the 
New  Jersey  shore.  At  4:20  p.m.  on  July 
28, 1985,  the  vessel  ran  aground  in 
Vineyard  Sound.  Massadiusetts.  One 
hunched  persons  were  evacuated 
directly  onto  other  vessels  in  the  area. 
No  deaths  or  injuries  occurred.  $357,000 
in  property  damage  occurred. 

SAN  MATEO.  The  SAN  MATEO  was 
a  48  foot  14  gross  ton,  charter  fishing 
vessel.  At  10:00  a.m.  on  February  16, 
1983,  the  vessel  capsized  while  crossing 
a  bar  at  the  entrance  to  Morro  Bay 
Harbor,  California.  All  32  persons  on 


board  were  thrown  into  the  water.  Three 
persons  were  seriously  injured.  All 
I>ersons  were  quickly  rescued  by  nearby 
harbor  patrol  and  Coast  Guard  vessels. 
The  vessel  was  destroyed. 

YANKEE.  The  YANKEE  is  a  138  foot 
425  gross  tons,  passenger  vessel 
inspected  under  Subchapter  H.  which  is 
permitted  to  operate  on  lakes,  bays,  and 
sounds.  The  Yankee  is  similar  in 
physical  size  to  many  "very  large"  small 
passenger  vessels  with  ovemi^t 
aocommodations.  At  3-.S3  pjn.  on  July  2, 
1969.  the  YANKEE  collided  with  a 
Uberiaa  frei^t  ship,  die  HARBEL 
TAPPER,  in  dense  fog  in  Rhode  Island 
Sound.  Two  of  the  Yankee's  139 
passengers  were  injured.  The  YANKEE 
sustained  128.000  in  damages  and  was 
temporarily  out  of  service.  The  HARKL 
TAPPER,  an  8AI0  ptMS  ton  ship, 
sustained  $25,000  in  demises. 

7.  Reference  Changes.  During  the  past 
twenty-five  years,  many  references  dted 
in  the  existing  regulations  have  changed. 
New  publications  have  superseded'me 
original  pidriications  and.  in  some  cases, 
new  standards  have  been  developed 
The  existing  references  need  to  be 
updated  and  the  addresses  for  listed 
organizations  corrected.  Additionally, 
several  industry  standards  exist  ndiich 
may  be  suitable  for  inooiporatioo  by 
reference  into  the  regulations.  In  some 
cases,  industry  standards  are  more 
current  and  better  suited  for  paiticular 
types  of  vessels  than  existing 
regulations. 

h.  Extenaive  Policy  Gaidanoe.fvt  7'  , 
many  of  the  same  reasons  that 
Subdiapter  T  needs  to  be  revised,  tfie 
Coast  Guard  hiss  issued  a  myriad  of 
policy  decisions  at  the  local  district 
and  headqnartera  level  (m  the  tedinical 
interpretation  and  enforcement  of 
Subdiapter  T.  The  polides  have  been 
IHomulgated  in  Navigation  and  Vessel 
Inspection  Circulan  (NVlCs).  die  Coast 
Guard  Marine  Safety  Manu^  policy  file 
memos  bom  the  Commandant  (G-M1H). 
and  letters.  Difi'erences  in  local  polides 
have  created  many  inconsistencies 
among  inspection  zones. 

Local  policy  determination,  ^lile 
acceptable  in  1958,  creates 
inconsistendes  and  econcHnic  hardsh^ 
when  a  vessel  built  in  one  marine 
inspection  zone,  operates  during  the 
summer  in  another  zone,  and  spends  the 
winter  season  in  a  third  zone. 
Additionally,  differences  in  local 
standards  may  put  a  builder  in  one  zmie 
at  an  economic  disadvantage  when 
bidding  against  a  builder  in  another 
zone  nvfaich  has  a  different  policy. 

OevdopoMnt  of  Proposed  Regulations 

In  developing  the  proposed 
regulations  the  laws  governing  small 


passenger  vessels.  Coast  Guard  policy 
on  enforcement  of  the  existing 
regulations,  and  recommendations 
stemming  from  casualty  investigations 
were  considered.  Additionally, 
comments  on  and  suggested  revisions  to 
the  existing  regulations  made  by  Coast 
Guard  field  units  and  individuals  and 
organizations  involved  in  the  small 
passenger  vessel  industry  were 
evaluated. 

Coast  Guard  Field  Input 

Since  the  initial  i»omulgation  of 
Subchapter  T,  Coast  Guard  distrid 
offices,  marine  safety  offices,  and 
marine  inspection  offices  have 
periodically  recommended  revising 
various  requirements  of  the  small 
passenger  vessel  regulations.  Field  units 
submitted  recommendations  to  the 
Commandant  usually  based  on  specific 
problems  they  were  experiencing  with 
die  application,  adequacy,  or  burden  of 
particular  requirements  to  vessels 
witfam  their  local  inspection  zones. 
Numerous  comments  were  also 
submitted  ntdien.  in  1962,  the 
Commandant  initiated  a  review  of 
Subchapter  T  by  solidting 
recommended  changes  to  die  regulations 
fiom  field  units. 

Industry  Input  ■-  ■  •' .  * 

Osmers  and  mHnagiM<yeratore  of 
wnallpasSOTger  vessds  nave  provided 
indired'iivut  to  tids  pnqiosed 
rutemakinig  througji  the  numerous 
requests  fo^  equivalents  and  anieals  of 
requireniehts  ittade  under  the  existing 
Si  175.1&-1  and  17SJO-15  of  Subdrai^N 
T.  Many  prtqwsals  acc^ted  as  part  of 
an  appeal  or  eqtiivalency  determination 
have  been  incorporated  into  this 
proposed  rulemaking. 

Ine  e)q>ressed  cimcems  of  the 
National  Association  of  Passengn' 
Vessel  Ownos  (NAFVO).  as  well  as 
odusr  industry  organizations,  that  the 
structural  fire  protecticm  requirements  of 
Subdiapter  T  are  often  too  onerous 
resulted  in  the  initiation  of  Coast  Guard 
Dodcet  CGD  85-021.  NAPVO  is  a  trade 
assodatioQ  of  approximately  330  small 
passenger  vessel  own«s  who  operate 
primarily  excursion  boats,  dinner  cruise 
boats,  and  ferries.  The  small  passoiger 
vessel  organizations  were  primarily 
concerned  about  the  an>Iication  of  the 
structural-fire  protection  requirements  of 
46  CFR  Subchapter  H  (Passenger 
Vessels)  to  vessels  carrying  more  than 
150  passengere. 

On  ^ril  8, 1985,  the  Coast  Guard 
published  in  die  Federal  Register  (50  FR 
13837)  a  request  for  comment  and  notice 
of  meeting  on  fire  protection  standards 
for  small  passenger  vessels  under  CGD 
85-021.  The  public  meeting  was  held  on 


April  17. 1965.  Eighteen  individuals 
involved  with  the  small  passenger 
vessel  industry  attended  the  public 
meeting.  Eight  separate  letters 
containing  numerous  comments  from 
individuals  and  organizations  involved 
with  small  passenger  vessels  were 
submitted  in  response  to  the  request  for 
comments.  The  written  comments  and 
those  received  at  the  public  meeting 
covered  a  much  larger  range  of 
regulatory  topics  than  was  originally 
intended  by  die  scope  of  CGD  85-021. 

Because  of  the  broad  range  of 
comments  received  under  CGD  85-021 
and  for  the  other  reasons  discussed 
above  in  Reason  for  Revision,  the  Coast 
Guard  dedded  to  initiate  a  complete 
revision  of  Subdiapter  T  under  CGD  85- 
08a  Consequendy,  CGD  85-021  was 
cancelled  on  December  24, 1985. 
Comments  received  under  CGD  85-021 
were  transferred  to  CGD  85-080  and 
were  considered  in  die  development  of 
this  pnqNMed  rulemaking. 

DIsciisskm  of  Proposed  Regulatiaas 

A  detailed  discussion  of  the  pn^xised 
regulations  is  oontaitted  below.  Tc^cs 
which  affed  the  contents  of  more  than 
one  part  of  the  regulatitms  proposed  to 
be  revised,  such  as  organization, 
authority,  reference  dmnges.  and 
dynamically  supported  craft,  are 
discussed  ftrst  Significant  dianges  to 
esHch  individual  part  in  Subdiapter  T, 
and  to  Parts  170, 171,  and  173  of 
Subchapter  S.  are  dien  discussed  along 
widi  the  reasons  for  die  dianges.  For  die 
convenience  of  die  reader,  the  prtqioeed 
changes  to  each  part  are  discussed  in 
numerical  order  with  the  dianges  to  Part 
170  of  Subdhapter  S  discussed  fint  and 
die  pnqxised  dianges  to  Part  185  of 
Subchaptw  T  discussed  last 

Significant  changes  spedfically 
distwssed  in  this  preamble  may  cause 
an  increased  or  decreased  burden  (m 
small  passenger  vessd  ownen  or  may 
result  in  administrative  dianges.  Also 
discussed  are  revisions  being  proposed 
in  ordo-  to  refled  current  policy, 
incorporate  acceptable  standards,  and 
provide  consistency  with  existing, 
comparable  regulati<His  in  other 
subdiapters. 

Comm^its  submitted  under  cancelled  - 
dodiet  CGD  065-021.  and  odier 
recommendations  received  by  the 
Commandant  are  also  discussed  in  this 
section  if  they  provided  significant  input 
tat  the  devel<q>ment  of  this  proposal 

Distribution  and  derivation  tables  aitf 
induded  at  the  end  of  this  section.  The 
distributicm  table  shows  where  each 
section  of  the  existing  regulations  would 
go  in  the  revised  regulations.  The 
derivation  table  shows  where  each 
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Mction  of  the  propcwed  regulationa 
originalef. 

OrganuaUoa 

The  basic  orgmiaaHoa  of  the 
propoeed  revleed  SabdMplar  T  rewaina 
the  Mate  as  the  existfaf  regalatiooa.  Tba 
part  nunbere  and  topics  remain  the 
seme  exoep4  for  Parts  178  and  179L  Parts 
178  and  178  are  reserved  in  the  existing 
Subchapter  T.  Under  the  propoeed 
reguiatlona,  I^it  ITS  contains 
r^ulations  on  Intact  stability  and 
seawrorthlness.  Part  178  diecasses 
■ubdlvisioB.  daaMfa  stability,  and 
wstartlght  inlatrity.  Tkasa  parts  had 
oriolnalhr  baaa  dadkalad  to  stability 
and  subdivisioD  prior  Id  November  4» 
1983. 

Bxcept  for  Part  110  (Ulsaaving).  the 
general  order  and  topic  ol  sabparta. 
sections,  and  parafrapha  in  tha 
proposed  subchapter  is  basically 
unchantsd  boa  the  existinf  sabchaptar. 
However,  the  oaldatad  aamharing 
system  of  the  axlatina  regiiiatinns  ia 
revised  to  correspond  to  the  revised 
CFR  numberina  system.  Each  section 
(I )  number  iadadaa  tha  iMnber  of  tba 
part  foUowad  bv  a  parkMl  and  a 
sequential  number. 

Con$olidation  of  Ragohtiona  . 

The  Coast  Guard  is  presently  makinf 
sn  effort  to  consolidate  vessel 
Inspection  requtrementa  by  aubiect 
matter  into  functional  sobchapters  of  46 
CFR.  Each  ma|or  topic  would  be 
addressed  in  e  siagU  subchapter 
spplicable  to  almost  aO  vessels.  Rwit^hit 
functional  subchapters  include 
Subchapter  F  (Marine  Atgineering). 
Subchapter  J  (Bectrical  Engineering), 
and  Subchapter  8  (Subdivision  and 
Stability).  Ttia  ftuctional  subchapters 
allow  streamlining  of  regulations  and 
elimination  of  redundant  material  Other 
functional  subchapters  planned  include 
40  CFR  Subchapters  K  (Fire  Protection) 
end  W  (Llfesaving). 

The  Coast  Guard  is  making  an 
exception  to  the  development  of 
functional  subchapters  for  Subchapter  T. 
The  CoMst  Guard  is  proposing  that 
almost  ail  the  regulations  applicable  to 
small  passenger  vessels  be  contained 
within  Subchapter  T.  as  they  were 

Sireviously.  Subchapter  T  is  sn  exception 
or  several  ressons.  The  size  of  the  small 
passenger  vessel  fleet,  its  ownership 
and  management  system,  snd  the 
workload  it  geneistes  for  the  Coest 
Guard  necessitate  the  availability  of  a 
convenient  and  reedy  reference  for  use 
by  both  the  public  end  Coast  Guard 
personnel.  Small  passenger  vessels  are 
usually  owned  by  small  entities  which 
are  often  without  the  financial 
eapabilitiee  or  expertise  to  research  and 


evaluate  numerous  functional 
subchspters.  Addtttonally,  the  standards 
in  the  propoeed  regulations  are  designed 
to  meet  the  specific  needs  of  small 
passenger  vessels.  If  smaU  passenger 
vessels  had  to  comply  with  functional 
subchapters,  detailed  regulations  would 
have  to  be  induded  in  them  on 
bfesaving  equipment  fire  protection. 
electricaT equipment  etc,  for  small 
passenger  vessels  rssuhing  in  the 
functional  subchapters  being  needlessly 
oompUcated  for  saall  pasaanger  veaaal 
owners  and  operators. 

Consequently,  the  Coast  Guard  is 
proposing  to  move  the  stability  and 
subdivision  regulstions  sflscting  most 
small  passenger  vessels  tnm 
Subchapter  8  to  Subchapter  T.  Tha 
propoaed  changes  to  Subchapter  S  are 
Inchidad  as  s  part  of  this  rulemaking. 

Additionally,  under  docket  CCD  85- 
08QA.  tba  Coast  Guard  is  proposing  that 
tha  manning  rsgulations  affecting  small 
passenger  vessels  be  moved  fh»  40 
CFR  Part  IS  to  Part  180  of  Subchapter  Ti 
where  they  were  located  prior  to 
October,  1087. 

Notwithstanding  the  ebove,  the  Coast 
Guard  still  intends  to  require  certain 
small  passenger  vessels  to  comply  with 
portions  of  fimctional  subchapters 
Including  stability,  machinery,  and 
electrical  as  well  as  with  certain 
Subchapter  H  regulations  applicable  to 
passenger  vesseU.  Many  small 
passenger  vessels  are  under  100  gross 
tons  only  because  of  extensive  tonnage 
reductions  and  exemptions.  Inclusion  of 
appropriate  regulations  to  sufficiently 
cover  such  vessels  in  Subchapter  T 
would  require  excessive  space  and 
would  duplicate  detailed,  acceptable 

Xlations  contained  in  the  functional 
hapters.  Additionally,  these  vessels 
will  generally  be  the  larger  ones  whose 
owners.  managJBg  operators,  and 
builders  have  the  expertise  to  use  and 
comply  ufith  applicable  portions  of  the 
functional  subcliapters.  This  proposal 
will  include  authority  for  the 
Commandant  to  determine  when 
comphance  with  such  additional 
regulations  is  rsquired. 

Authority  Changea 

Public  Law  98-08  of  August  20. 1983. 
codified  numerous  Isws  relating  to 
vessels  and  seamen  and  enacted 
Subtitle  II  of  Title  48.  U.S.  Code,  hito 
positive  lew.  Its  purpose  was  to  revise 
and  consolidate  then  existing  laws 
without  making  substantive  changes. 
This  necessitates  the  updating  of  the 
regulations  throughout  Title  40  of  the 
Coide  of  FedersI  Regulations,  including 
Subchapter  T.  whioi  contain  authority 
citations  and  references  to  the  laws 
which  were  repealed  by  Pub.  L  90-08. 


Consequently,  this  proposal  reflects  the 
current  authority  dtatioiu  and  statutory 
references  for  the  regulations  proposed, 
inchiding  citation  to  40  U.&C  3300  as 

the  primary  authority  to  regulate  small 
paaaenger  vessels. 

Appticabibty 

Proposed  1 175.110  details  the  general 
applicabUity  of  Subchapter  T.  While  the 
proposed  rules  spply  to  both  new  and 
existing  smaU  passenger  vessels,  an 
existing  vessel  may.  with  some 
exceptions,  comply  with  the  new 
regulations  or  thie  applicable 
construction,  arrangement  and 
equipment  rsgulations  in  efiieot  prior  to 
the  afisctive  date  of  tha  propoaed 
regulations.  Proposed  1 17S.400  defines  a 
new  vessel  and  an  existing  vesseL 

A  section  in  each  part  of  the  propoaed 
regulations,  sxoept  Parte  175  and  178, 
daecribes  bow  that  part  applies  to 
aKistJMvasssk  Whaie  ■acasaary.  tha 
basia  ol  the  applicatjaa  far  csttaia  new 
requtaemenla  to  exiatiog  vessels  is 
expiainad  in  the  discassiea  of  the 
propoaed  mlas  for  aach  part  in  this 
preamble. 

Breakpoint 

The  hasards  and  liaks  creetad  by  the 
operation  of  a  snaU  paaeengar  vessel 
variaa  greatly  depending  on  length,  total 
passengsr  capacily.  axistaace  of 
overnight  aoooauMdatioaa,  nuasber  of 
decks,  service,  roots.  stachiBery.  etc. 
Consequently,  the  Coast  Guard  hae 
develofMd  a  yadaatad  systeas  ef 
regulations  with  iaoaasingly  saara 
stringsnt  raqajressenta  for  a  veasel  or 
operatioo  which  presents  increasingly 
greater  safety  hassrds  or  risks. 
Brsakpoints  were  developed  lo 
determine  whan  a  vaasel  is  sobtect  to 
partioilar  regnlaticaa.  Most  braalcpoints 
were  origiaally  mandated  by  Congress, 
sstabHshed  to  coeiply  with  the  intent  of 
law.  or  rssuh  from  an  international 
conventiaB.  Evsmpiss  of  breakpoints 
prssently  axisttag  in  Sobchapter  T 
include  28  laei  08  leat  48  passengers, 
and  150  passengers. 

Because  of  familiarity,  most  of  the 
existing  breakpoints  were  retained  in 
the  propoaed  regulations.  Any  new 
requirements  indoded  in  the  proposed 
regulations  were  generally  added  within 
the  framework  of  the  existing 
breakpoints.  This  was  done  to  limit  the 
number  of  additional  breakpoints  and  to 
minimhte  the  complexity  of  the 
regulations.  New  breakpoints  induded 
in  the  propoeed  regulations  include: 
"more  than  400  passengers"  and  "with 
overnight  accoiamodations."  Although 
not  used  in  existing  Subchapter  T,  these 
breakpomts  are  used  in  other  existing 


regulations  and  Coast  Guard  policy.  The 
application  of  the  new  breakpoints  is 
explained  in  this  preamble  in  the 
discussion  of  the  regulations  where  the 
new  breakfioints  are  used. 

Dynamically  Supported  Craft 

The  proposed  rules  contain  spedfic 
requirements  for  the  design, 
constructioa  equipment  and  operation 
of  dynamically  supported  craft  (DSC) 
which  vary  from  those  for  conventional 
vessels.  The  proposed  DSC  r^ulations 
are  primarily  based  on  the  International 
Maritime  Organization's  "Code  of 
Safety  for  Dyiiamically  Supported  Craft" 
(IMO  Code)  adopted  by  IMO  Resolution 
A.373(x)  on  November  14, 1977.  The 
standards  of  other  nations  and 
classification  societies,  and  standards 
developed  by  the  Coast  Guard  were  also 
considered  during  the  drafting  of  these 
proposed  changes  to  Subchapter  T.  The 
proposal  would  require  the  same  design 
and  operational  standards  for  U.S. 
dynamically  supported  craft  as  is 
currently  required  for  DSC  of  other 
countries.  The  sources  of  many  of  the 
proposed  DSC  regulations  are  listed  in 
the  Reference  column  of  the  Derivative 
Table  in  this  preamble. 

The  Coast  Guard  participated  in  the 
devdopment  of  the  IMO  Code,  supports 
its  philosophy,  and  has  urged  builders 
and  designers  of  DSC  to  adopt  portions 
of  the  IMO  Code  to  show  equivalent 
levels  of  safety  to  conventional  vessel 
regulations.  The  IMO  Code  was 
intended  to  be  self-contained  so  that 
compliance  with  it  would  ensure  that  a 
DSC  would  have  the  same  level  of 
safety  as  a  vessel  which  complies  with 
the  International  Convention  for  the 
Safety  of  Life  at  Sea.  Additionally,  the 
IMO  Code  urges  governments  to  develop 
their  own  specific  requirements 
regulating  DSC  based  on  the  IMO  Code 
itself. 

While  many  of  the  requirements  in  the 
IMO  Code  are  speciHc  to  DSC,  others 
are  general  in  nature  and,  in  fact  are 
applicable  to  all  small  passenger 
vessels.  Accordingly,  many  of  the 
general  requirements  from  the  IMO 
Code  are  incorporated  in  these  proposed 
regulations  for  application  to  all  small 
passenger  vessels.  The  methods, 
designs,  or  arrangements  required  by 
such  general  requirements  are  already 
common  practice  for  most  vessels. 
Hence,  the  cost  of  imposing  them  on  all 
vessels  is  expected  to  be  minimal.  An 
example  of  a  general  requirement  in  the 
IMO  Code  which  the  Coast  Guard 
proposes  to  be  applied  to  all  small 
passenger  vessels  is  the  requirement 
that  exit  doors  be  capable  of  being 
operated  from  inside  and  outside  the 
space  served  (IMO  Code  4.3.3). 


Recognizing  the  unique  design  and 
operational  (^aracteristics  of  DSC  the 
proposed  regulations  specifically 
applicable  to  DSC  are  a  compilation  of 
safety  tradeoffs  designed  to  provide  an 
equivalent  level  of  safety  to  that  of 
conventional  displacement  vessels.  For 
example,  requirements  for  structural  fire 
protection  are  reduced  while  more 
attention  is  given  to  passenger 
evacuation  time  and  primary  lifesaving 
equipment 

Below  is  a  general  discussion  of  the 
reasons  for  and  effects  of  primary 
regulations  applicable  to  DSC. 

1.  Vessels  included  as  dynamically 
supported  craft.  The  definitions  of  DSC 
in  proposed  1 175.400(c)  are  adopted 
from  the  definitions  used  in  the  IMO 
Code.  As  proposed,  a  vessel  is 
considered  a  DSC  if  it  can  be  supported 
by  other  than  hydrostatic  forces  as  a 
conventional  dlisplacement  hull  vessel 
is  supported  and  if  its  maximum  speed 
divided  by  the  square  root  of  the 
vessel's  length  times  acceleration  due  to 
gravity  is  greater  than  or  equal  to  0.9 
(that  is  where  v/VgL>0.9).  The  Coast 
Guard  may  also  consider  using  other 
means  of  defining  a  DSC  which  may 
better  reflect  the  physical  feature  of  a 
DSC  such  as  a  speed  displacement 
coefficient  as  follows:  FnV=v/VgV''» 
Air  cushion  vessels,  hydrofoU  vessels, 
and  sidewall  vessels  are  DSC.  Some 
high  speed  catamarans  and  high  speed 
monohull  vessels  may  also  meet  the 
definition  of  DSC  and.  due  to  their  size, 
speed,  and  dynamically  supported 
operations,  are  subject  to  safety  hazards 
comparable  to  the  hazards  to  which  air 
cushion  vessels,  hydrofoils,  and  side 
wall  vessels  are  subject 

2.  Number  of  passengers.  The  IMO 
Code  is  applicable  to  DSC  carrying  more 
than  12  but  less  than  450  passengers. 
The  12  passenger  breakpoint  was  used 
in  drafting  the  IMO  Code  to  coincide 
with  the  definition  of  a  passenger  vessel 
in  the  Safety  of  Life  at  Sea  Convention 
(SOLAS).  However,  specific  DSC 
provisions  of  this  proposal  would  apply 
to  all  DSC  carrying  more  than  0 
passengers.  Under  this  proposal  a  DSC 
may  carry  not  more  than  400  passengers. 
The  400  passenger  limit  in  contrast  to 
the  450  passenger  limit  recommended  by 
the  IMO  Code,  is  used  to  minimize 
breakpoints.  Four  hundred  is  presently 
used  as  a  breakpoint  for  subdivision 
requirements. 

3.  Fire  protection.  Under  this  proposal, 
a  DSC  carrying  not  more  than  150 
passengers  must  comply  with  more  fire 
protection  requirements  than  a  similar 
capacity  conventional  vessel.  Induded 
are  requirements  for  structural  fire 
protection  bulkheads  around  machinery 


spaces  and  operating  stations,  reduced 
Tire  loads,  prohibition  of  gasoline 
engines,  and  the  protection  of  fuel 
injection  pipes  fivm  hot  oil  These 
requirements  are  designed  to  decrease 
the  risk  of  fire  on  a  DSC  in  recognition 
of  the  inability  to  operate  a  fixed 
firemain  system  when  in  the 
dynamically  supported  mode  of 
operation. 

The  structural  fire  protection 
requirements  for  a  DSC  carrying  more 
than  150  passengers  would  be  less 
stringent  than  the  requirements  for  a 
similar  capadty  conventional  vesseL  If 
a  DSC  were  to  comply  with  all  the 
structural  fire  protection  requirements 
for  a  conventional  small  passenger 
vessel  carrying  more  than  150 
passengers,  the  weight  of  the  vessel 
would  make  operations  in  the 
dynamically  supported  mode  infeasible. 
A  DSC  must  therefore  comply  with  other 
requirements,  indicated  below,  to 
maintain  a  level  of  safety  equivalent  to 
that  on  a  conventional  small  passenger 
vessel 

4.  Operations  manual.  The  proposal 
would  require  an  operations  manual  on 
each  DSC  that  explains  and  lists  the 
operational  restrictions  of  the  DSC  and 
the  procedures  by  which  these 
restrictions  are  to  be  complied  with. 

5.  Limited  operating  radius.  The 
proposal  restricts  the  operation  of  a  DSC 
to  within  100  miles  of  shore,  which  is  the 
limit  also  imposed  by  the  IMO  Code. 
Other  fadors  will  also  limit  the  route 
and  time  of  operations  of  a  DSC 
Environmental  conditions  limit  the  route 
of  a  DSC  more  than  the  route  of  a 
conventional  vessel  For  example, 
exceeding  certain  wind  velodty,  sea 
state,  or  speed  yaw  limits  may  result  in 
unacceptable  control  characteristics, 
motions,  vibration,  structural  loads,  or 
structural  fatigue.  Maintenance  services 
and  emergency  assistance  must  also  be 
available  in  the  operating  area  of  a  DSC 

6.  Failure  mode  and  effects  analysis. 
Prior  to  initial  certification  of  a  DSC  an 
analysis  would  be  required  for  each 
type  of  machinery  and  its  assodated 
control  system.  This  analysis  is 
necessary  due  to  the  high  speed  rotating 
machinery  on  DSC  and  the  damage  and 
injury  which  may  occur  on  DSC  if 
machinery  fails  while  the  vessel  is  in  a 
dynamically  supported  mode.  The 
analysis  is  intended  to  be  performance 
oriented  allowing  the  many  unique 
machinery  installations  possible  on  a 
DSC  to  be  suitably  addressed.  PresenUy. 
an  analysis  is  normally  generated  by 
DSC  designers.  Therefore,  this  proposal 
is  not  expected  to  add  additional  costs 
to  the  purchase  price  of  a  DSC 
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7.  Ketfuinmenit  for  navigation  and 
communicationa  equipment.  Thm 
operating  spaed  of  D6C  make*  Ih* 
propoMa  addiHoml  aqutpment  for 
naviflatlon.  Indudinf  radar  and 
fatbomatart,  nacaaaary.  An  Individual 
on  watch  on  a  DSC  baa  laaa  tlma  to 
react  to  visual  and  aodlbb  Input  than  on 
moat  other  vaaaals  and  haa  greater  naad 
for  electronic  aide.  As  reconunaixled  by 
the  IMO  Code,  noet  DSC  would  have  to 
maintain  a  continuous  radio  watch  In 
order  to  receive  weather  reports  and 
emergency  noticaa.  and  to  maintain 
contact  with  other  vaaaals  while 
navigating  In  a  congested  area. 

8.  Specific  requiremmntt  for  operating 
compartmeatt.  Because  of  the  speed  of 
DSC  and  the  ioiportance  of  maintaining 
a  proper  attitude  with  respect  to  the 
surface  of  the  water,  the  crew  members 
on  watch  in  the  operating  station  of  a 
DSC  must  not  be  distracted  from  their 
duties  or  be  susceptible  to  iniury  under 
normal  or  emergency  conditions.  For 
these  reasons.  DSC  designere  must 
position  the  controls,  instruments, 
seating,  and  cooununications  equipment 
In  the  operating  station  to  allow  the 
crew  members  to  properly  diachar|a 
their  reaponattrihtiee  without  mdoa 
difficulty. 

0.  RequiremenlB  for  mean*  of  eecape. 
This  propoaal  oontains  tpedflc 
requireaMnIs  lor  naana  of  aacapa  and  a 
mintouB  avacoatlon  time  on  DSC  Soma 
of  the  pcopoaad  requirements  for  exits 
are  new  to  the  ragutationa  but  follow 
commonly  accepted  practice.  Becauae 
structural  Bra  protactian  requlramcnts 
on  DSC  ara  dlractly  tied  to  paaaenger 
evacuation  tlma.  evacuation  time  must 
be  determined  in  the  deaign  stage  to 
permit  evaluation  of  the  structural  fira 
protection  bourMlahes  during  plan 
review. 

10.  Requirements  for  paeaenger 
eeatjng.  The  propoaad  raqulraflMnta 
Include  seats  for  all  paaaengers, 
seatbelta.  and  adiustabla  chain  that 
must  lock  In  position.  These  ara 
neceaaary  bscausa  of  poesible  rough 
rides  while  traveling  at  high  speeds  In 
heavy  weather  and  transitioning 
between  the  dynamically  supported 
mode  and  the  dlsplaceiAent  mode- 
It.  Bilge  iyttem.  A  DSC  may  not  ba 
required  to  hilly  comply  with  the  bilge 
pump  and  piplna  requlraments 
contained  In  Subpart  B  of  proposed  Part 
182  If  the  vessel  has  a  high  degree  of 
subdivision  and  compartmentatlon. 

12.  Stability.  This  propoaal  requires 
that  a  DSC  meet  the  stability  standards 
appllcabie  to  other  smaO  passenger 
vessels,  based  on  the  veeeers  route, 
length,  number  of  passengera  being 
carried,  and  number  of  decks,  when 
operating  In  the  dispiaoemeni  mode. 


ConpHaaoa  with  anch  atandarda  for 
Intact  stability,  damage  stability,  and 
subdivision  Is  necessary  for  safety  when 
the  DSC  is  in  the  displacement  mode  of 
operation. 

DSC  moat  alao  have  aatisfactory 
stability  when  operating  In  the 
dynamically  supported  mode.  Although 
a  number  of  stanidarda  for  DSC  designs 
exist  there  la  no  comptehenaive 
standarda  suitable  for  all  DSC  daaiyia. 
The  British  Government  has  standards 
for  air  caahloa  vefaklaa,  the 
Intematlanal  Marithna  Organization  has 
standards  for  hydrofoil  vaaaals,  and  the 
U.S.  Navy  haa  a  daaip  standard  which 
Is  wan  saitad  for  surnca  effect  shipa. 
Due  to  tha  dlvenity  of  deaipu  and 
operaUag  prlndplaa  ol  DSC  and  the 
limited  exparlanoaa  with  DSC  it  ia 
nacaaaary  to  evaioata  their  stabihty  in 
the  dymamicaily  supported  saode  on  an 
Indlvidaal  basia.  Thia  propoaal  allows 
tha  owner  of  a  DSC  to  pinpoaa 
acceptabla  stability  standarda  for 
operationa  ia  the  dynamically  supported 
mode  baaed  on  acceptable  standarda  of 
other  ofganlsationa  or  aervice  trlala  and 
Individual  calculationa  for  the  veaseL 

Although  an  incraase  in  the  number  of 
DSC  ia  axpactad.  there  are  not  enough 
DSC  operating  aa  small  passenger 
veeaala  in  the  United  SUtaa  today  to 
reliably  determine  tha  coat  tha  propoead 
regulationa  will  have  on  owners. 
Comments  are  therafora  specifically 
requested  on  the  coat  of  the  propoaals 
involving  DSC  from  peraons  that  operate 
or  build  DSC  or  contemplate  doing  so. 

Specific  Provitione  For  Large  Vessels 

Three  provisions  in  the  present 
regulations  give  the  OCMI  and 
Commandant  authority  to  impoae 
regulations  in  excess  of  Subchapter  T 
when  appropriate.  In  the  past  few  years, 
an  incraasinjg  number  of  vessels  have 
been  built  to  which  application  of 
additional  requirements  under  these 
provisions  has  been  appropriate. 

1.  Existing  1 175.06-l(b)  authorlies  the 
CXIMI  to  raquira  any  vessel  carrying 
mora  than  150  paaaengere  to  comply 
with  requirements  In  Subchapter  H 
(Passenger  Vessels).  Subchapter  P 
(Manning).  Subchapter  F  (Marixw 
Engineering),  and  Subchapter  | 
(Electrical)  of  this  chapter,  which  tha 
OCMI  consldera  appropriate.  The 
manning  requirements,  previously  In 
Subchapter  P,  were  recently  revised  and 
moved  to  Subchapter  B. 

2.  Existing  1 175.06-15  provides  that 
the  Commandant  shall  prescribe 
regnladona.  in  addition  to  those  in 
Subchapter  T,  If  the  Commandant 
determines  that  the  gross  tonnage  of  a 
vessel  has  been  reduced  below  100  gross 
tons  by  the  extensive  use  of  exemptions. 


reductions,  or  other  devices  in  the 
tonnage  formulation.  If  it  were  not  for 
the  extensive  use  of  reductions  and 
exemptions,  such  a  vessel  would  have 
had  to  comply  with  Subchapter  H  which 
generally  contalna  mora  stringent 
standards  than  Subchapter  T. 

3.  Existing  1 177.10-5  states  that 
vessels  which  carry  more  than  ISO 
passengera  shall  meet  the  structural  fira 
protection  requirements  of  Subchapter  H 
(Paaaaf^er  Veeaels).  However,  the 
OCMI  is  given  the  diacretion  as  to  how 
to  apply  those  structural  fire  protection 
requirements. 

The  OCMI  ia  allowed  diacretion  under 
II  175il6-l(b)  and  177.1&-5  because  the 
OCMI  is  the  most  familiar  with  the  local 
route  of  a  vessel  and  aaaociated 
haiarda.  However,  many  vesseia  today 
operate  in  toon  than  one  inspection 
zone.  Tha  diacretion  authorized  to 
account  for  local  differences  now  often 
results  in  significant  inoonsistenciea 
among  veeaels  operating  in  the  same 
area.  The  inconsistencies  occur  because 
the  vessels  wara  cartificatad  in  different 
inspection  aonaa  where  the  OCMIa 
imposed  different  regulations.  The  Coast 
Guard  has  received  numerous  commenta 
from  small  paasangwr  vessel  ownera  and 
iMMging  operators  complaining  about 
sud)  teeoiisistenciea.  To  coonter  such 
inconsistencies,  the  Coast  Guard  has 
promulgated  policy  guidance  to  Coast 
Guard  fleld  orits  and  the  small 
passenger  vessel  indastiy  on  the 
application  of  ||  17Si)6-l(b).  175.05-15, 
and  177.10-S.  Policy  guidance  has  been 
issued  In  the  form  of  policy  lettera.  the 
Coast  Guard  Marine  Safe^  Manual  and 
Navigation  and  Vessel  Inspection 
Circular  (NVIC)  11-63,  llegulations  for 
Very  Large  46  CFR  Subchapter  T 
Vessels".  The  Coast  Guard  is  proposing 
to  incorporate  much  of  this  guidance 
into  regulation  thereby  making  the 
provlaiona  of  the  guidance  mandatory 
and  reducing  the  discretion  of  the  local 
OCMI.  This  will  help  reduce  the  serious 
problems  with  inconsistencies  among 
inspection  zones. 

By  incorporating  this  policy  guidance 
into  regulation,  the  Coast  Guard  would 
reduce  but  not  eliminate  the  discretion 
of  both  the  OCMI  and  Commandant  In 
regulating  small  passenger  vessels. 
Reducing  the  discretion  is  necessary  to 
limit  inconsistencies,  but  some 
discretion  is  still  necessary  to  address 
unique  situatioiu. 

NVIC  11-83 

As  stated  In  NVIC  11-63,  the  Coast 
Guard  has  found  that  designers  of  most 
small  passenger  vessels  of  more  than  79 
feet  in  length  and  of  less  than  100  gross 
tons  used  one  or  more  of  the  special 


provisions  or  interpretations  of  the  basic 
pxMS  tonnage  fomalation  so  that  sach 
vessels  wei^  leas  than  100  gross  tons. 
In  certain  circuraatanoes,  the  safety 
hazards  to  which  sod)  a  "Very  large" 
small  passenger  veasd  is  subfeet  may  be 
offset  by  restrictfona  on  the  use  of  the 
vessel.  Examples  oi  when  this  may  be 
true  are  when  the  vessel  operates  on 
restricted  routes  or  when  tfie  vessel 
does  not  carry  passengera  in  uveriiit^t 
accommodations.  However,  the  Coast 
Guard  has  fomd  ttiot  in  most  instances 
where  a  "very  large"  smaB  passenger 
vessel  has  ovemlghl  aocommodatians 
for  more  than  SO  passengers,  increased 
safety  hazards  exist  necessitating 
imposition  of  requirements  in  addition 
to  those  in  Subchapter  T,  as  authorized 
by  existing  J  175.0&-15. 

The  Coast  Guard  published  in  NVIC 
11-83  a  list  of  regulations  the 
Commandant  of^n  makes  applicable  to 
vessels  of  less  than  100  gross  tons,  of 
more  than  79  feet  in  length,  and  which 
have  accommodations  for  more  than  SO 
overnight  passengers.  The  additional 
regulations  are  contained  in  Subchapter 
F  (Marine  Engineering).  Subchapter  H 
(Passoiger  Vessels).  Subchapter  J 
(Electrical  Engineering),  and  Subchapter 
S  (SidKfiviaioB  and  Stability)  of  Title  4a 
of  the  Code  of  Federal  Regulations. 

As  past  of  the  proiact  to  revise 
Subchapter  T.  the  Coaat  Guard  reviewed 
NVIC  11-63  and  foiMid  that,  after  fou 
years  of  use.  tha  guidelines  ia  the 
circular  are  useful  and  most  of  the  listed 
regulations  applicable.  Conaequently, 
the  Coaat  Guard  has  incorporated  the 
contents  of  NVIC  11-83  into  the 
proposed  rules  as  indicated  below. 

Moat  of  the  regulations  listed  in  NVIC 
11-63  are  psopoaed  in  thn  notice  to  be 
appiicabia  to  vesseia  of  mora  Aan  65 
feet  in  length  which  have  ovemi^ 
acconnsodaftiona  far  mote  than  49 
passengers.  The  length  criteria  has  been 
reduced  bom  79  feet  used  in  NVIC  11-13 
to  86  feet  to  minimiie  the  number  of 
breakpoints  in  the  regulations.  Sixty-five 
feet  Witt  remain  dw  primary  breakpmnt 
routinely  used  to  dasaify  separate 
regulationa  far  large  and  small  vessels 
inspected  under  ^bchapter  T.  It  was  a 
breaicpoint  initiaUy  estabHsbed  by  law 
and  vpon  wbkh.  the  existing  T-S  and  T- 
L  vessel  deterniinatioRs  are  mada  The 
overnight  accommodaticms  criterion  is 
reduced  from  more  than  50  passengers 
to  more  than  49  passengers  also  to 
minimize  the  number  of  breakpoints. 
The  existing  Subchapter  T  uses  more 
dian  49  passengers  m  sererel  friaces 
includifq;  for  stabArty  purposes  and  for 
prescribhig  die  number  of  fire  and  bilge 
pumps.  More  than  SO  pesmngers  is  not 


presently  used  as  a  breakpoint  in 

Some  of  die  structural  Sn  protection 
r^ulntieBs  of  Subchapter  H  listed  in 
NVIC  11-83  have  been  found  to 
inadequatdy  address  tfie  needs  of  die 
affected  sraaO  paaaenger  vesaels,  (rften 
resulting  in  exoesaive  requirements. 
Consequendy.  new  structural  fire 
protection  relations  are  proposed  ia 
Srifchapter  T  which  would  adiequatriy 
cover  dieae  "very  large"  small  passenger 
vess^  widi  overni^  acconmiodations 
for  more  than  49  pasaengers. 

Alternative  Standards  fw  Small  Vessels 

The  proposed  r^nlations  authorize 
specific  alternative  standards  for 
vcsacis  of  not  more  than  65  feet  in  length 
and  carrying  not  aiora  than  12 
paaacngen.  Under  the  ^oposal  snA 
vesseb  may  comply  widi  certain 
standarda  and  recoaunended  practices 
published  by  dm  American  Boat  and 
YadM  Coandi  (ABYC)  and  certain 
recreational  boating  safety  regidations 
contaiBcd  ht  33  CFR  Sidtchapter  S, 
instead  of  fally  comirfyiiig  with  aU 
standMYb  in  Subchapter  T.  CorapMmce 
with  the  dted  ABYC  and  recreational 
boating  safety  regulations  is  not 
required  l^  the  proposed  regulations  bat 
allowed  as  an  dtemafive  to  other 
requireawnts.  This  pn^Kwal  would 
facilitate  the  conversion  of  stock  boats, 
prisMrily  designed  for  recreational 
boating  and  dmterbocrt  service,  to 
small  passeqger  veeeel  service.  The 
specific  sections  eS  die  i»t>poaed  rules 
discussing  thas  alternative  are 
SS  162.130,  and  183.130. 

This  proposal  ia  based  an  a 
recommendatioB  by  the  National  Marine 
Maaafactaren  Association  (Nh04A) 
submitted  to  dw  Coast  Guard  under 
CGD  85-021.  The  NMMA  is  a  trade 
association  serving  the  recreational 
boating  industry  with  approximately  380 
boat  Buoiufacturen  and  790  equipment 
and  material  mamfacturera  and  vendors 
as  members.  The  M4MA  is  concerned 
that  under  existing  Sebcbapter  T,  a 
vessel  which  carries  only  a  Hauted 
number  of  passengers,  ie.  not  more  dian 
12  passengers,  must  meet  die  same 
requirements  as  a  vessel  which  may 
carry  up  to  49  passengera.  Many  of  the 
vessels  built  by  NMMA  member 
manufacturers  are  used  as  ere  wed 
cbarterboats  and  for  demise  charters. 
These  vessels  may  have 
accommodations  fior  up  to  12 
passengers.  The  NMMA  beKeves  that 
many  of  die  regulations  in  Subchapter  T 
should  not  be  applicable  to  vessels  of 
the  size  and  type  of  service  of  those 
built  by  their  memben.  These  vesaels, 
often  certifled  by  the  assodation  as 
comirfying  with  strict  standards, 


induding  ABYC  standards  and  33  CFR 
Subdiapler  S  (Recreational  Vessels) 
regntations,  do  not  comply  with  many  of 
the  regulations  in  Subchapter  T. 
However,  the  NMMA  believes,  because 
of  their  own  strid  standards,  which  in 
some  areas  are  in  excess  of  Subdiapter 
T,  and  because  of  proven  safe  operation 
of  the  vessels  budt  by  their  members, 
that  diose  vessels  are  also  safe  to 
operate  as  small  passenger  vessels. 

The  fOAIA  proposed  diat  Stdxhapter 
T  be  revised  to  contain  a  separate  part 
with  specific  regulations  for  chartered 
vessels,  used  as  bareboat  or  with  crew, 
carrying  not  more  than  12  passengers. 
Other  parts  of  the  subch^ter  would  be 
dedicated  to  other  veaael  types.  The 
recommended  charter  veaad  regulations 
contained  much  of  the  present 
Subchapter  T  regulations  and  also 
incorporated  certain  ABYC  standarda 
and  recreational  vessel  regulations. 

The  Coaat  Guard  agrees  that  there  are 
suffideat  differoices  in  soate  aspects  of 
<tyiMgn,  arrangement,  and  outfittkig 
between  a  vessel  carrying  not  more  than 
12  passengers  and  one  carrying  not  mcMre 
than  49  passengera  to  consider 
alternative  reqakements  far  veaaeb 
carrying  not  more  than  12  pasaengers. 
However,  die  Coast  Guard  disagrees 
that  special  consideration  abould  be 
given  to  charter  vessels  alone.  The 
structural  fire  protectioa  outfitting  of 
lifesaving  and  fire  protection  equipnient. 
machinery  and  electrical  arrangements, 
etc.,  on  a  small  passenger  vessel  should 
not  be  based  on  the  method  by  which  a 
passenger  arranges  to  nse  tiie  vesaaL 
Rather,  sach  reqaisements  mast  be 
baaed  on  the  siza  of  the  vessel  and  its 
route  Additionally,  the  dedication  of 
individnal  parts  of  Sabdiapter  T  to  each 
type,  or  even  a  combination  of  types,  of 
small  passenger  vessels  wodd  remit  in 
inefficient  di^>lication. 

Twelve  passengera  provides  a 
satisfactoiy  breakpoait  for  the 
establishment  of  aHemative 
requirements  for  smaller  vessels  for  a 
few  reastms.  As  pointed  out  by  the 
NMMA.  vessels  designed  and  used  for 
charter  service  are  usually  equipped 
with  accommodations  for  more  than  six 
passengers  and  usually  up  to  no  more 
than  twdve  passengera.  AdthUonally.  a 
small  passenger  vessel  on  an 
international  voyage  carrjring  more  than 
twelve  passengers  is  subjed  to  the 
provisions  (rf  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS). 

The  Coast  Guard  is  also  proposing 
diat,  in  addition  to  the  12  passenger 
limitation,  compliance  with  the 
alternative  standards  be  allowed  only 
for  those  vessels  of  not  more  than  65 


4422 


r^imd  I«ftolir/Vol  M.  No-ie/Uoaday.  )«nu«fy  ^  19eg/Pro»o— d  Rulet 


fMt  in  langth.  A«  Um  •in  of  a  veM«l 
IncraaMS.  the  complexity  and  number  of 
•yttema  aboard  the  veaael  increaaes. 
Veaaela  of  more  than  66  feet  in  length 
rauat  fully  conply  wdth  the  regulationa 
in  Parte  182  and  183  to  adeauataly 
protect  the  veaael  from  the  nazarda 
aaaodaled  with  the  increaaed  number 
and  complexity  of  ayatema  found  on 
thoae  veaaela. 

46  CFR  Subchapter  S—Subdiviuon  and 
Stability 

Subchapter  S  currently  containa  the 
aubdiviaion  and  atability  rulea  for  all 
Inapected  veaaela  Including  amall 
paaaeiuer  veaaela.  Thia  propoaal  movea 
moat  of  the  atability  and  Maworthineaa 
requlrementa  for  amall  paaaenger 
veaaela  from  Subchapter  S  into 
Subchapter  T  for  the  purpoae  of 
conaolidating  moat  regulationa 
applicable  to  email  paaaenger  veaaela 
into  one  inapection  aubchapter.  The 
intact  atability.  aubdiviaion.  and  damage 
atability  atandarda  for  amall  paaaenger 
veaaela  that  are  more  than  66  feet  in 
length,  carrying  more  than  ISO 
paaaengera.  carrying  12  or  more 
paaaengera  on  an  International  voyage, 
or  have  more  than  one  deck  above  the 
bulkhead  deck  excluaive  of  the  pilot 
bouae  would  remain  in  Subchapter  S  to 
avoid  duplication  of  the  requlrementa 
which  are  alao  applicable  to  other 
inapected  veaaela.  Additionally,  the 
Intact  Jtsblllt]^  requlrementa  for  amall 
paaaenger  veaaela  propelled  by  aail 
would  remain  In  Subchapter  8. 

The  propoaal  alao  reviaea  aome  of  the 
exlatlng  r^pilationa  applicable  to  amall 
paaaenger  veaaela.  which  would  remain 
in  Subchapter  S.  to  reflect  current  Coaat 
Guard  policy.  The  propoaed  changea  in 
Subchapter  8  only  effect  email 
paaaenger  veaaela  and  aailing  achool 
veaaela.  which  are  preaently  required  to 
comply  with  the  atability  criteria  for 
•mall  paaaenger  veaaela  propelled  by 
aail.  Other  changes  to  existing 
regulations  in  Subchapter  S  will  be 
addreaaed  under  another  regulatory 
docket  in  the  future. 

Specific  propoeed  changee  to 
Subchapter  S  are  diacuaaed  below  In 
thia  aection  of  the  preamble.  Changea  to 
regulations  proposed  to  be  moved  from 
Subchapter  S  to  Subchapter  T  are 
diacuaaed  in  the  sections  of  this 
preamble  entitled  Part  178— Intact 
Stabiiity  and Seaworihineu,  and  Part 
179— Subdivision,  Damage  Stabiiity, 
and  Seaworthineas. 

Part  170— Stability  Requirements  for  All 
Inapected  Veaaela 

Section  170.001    Applicability. 
Propoaed  1 170.001  reviaea  the 
applicability  of  Subchapter  S  so  that 


only  veaaela  contracted  for  on  or  after 
the  effective  date  of  the  final  rules  under 
thia  docket  would  have  to  comply  with 
the  propoeed  changea  to  the  aubchapter. 
Vessels  contracted  before  that  date  may 
be  constructed  in  accordance  with  the 
regulations  in  effect  on  the  date  of  the 
aigning  of  the  contract. 

Section  17a0S5(hHl)    Definition  of 
LBP.  The  propoaed  addition  to  existing 
i  17a066(h)(l)  allows  the  Commanding 
Officer  of  the  Coaat  Guard  Marine 
Safety  Center  to  include  larae 
underwater  proiections,  such  as  bulbous 
bows.  In  the  LBP  (length  between 
perpendicular)  of  a  amaU  paaaenger 
veaael.  Induaion  of  such  underwater 
profectiona  ia  neceaaary  in  determining 
watertight  bulkhead  apacing  to  better 
reflect  ue  increaaed  length  of  a  veaael 
below  the  waterline  and  the  actual 
poaaibility  of  damage  below  the 
waterline.  Projections  which  contribute 
more  than  2%  of  the  underwater  volume 
of  the  veaael  are  normally  included  in 
the  LBP.  Few  small  passenger  vessels 
•re  expected  to  have  such  projections. 

The  title.  "Commanding  Officer.  U.S. 
Coaat  Guard  Marine  Safety  Center."  ia 
uaad  in  the  propoaed  change  to 
f  17a066(h)(l).  other  propMed  reviaiona 
in  Subchapter  8.  and  in  Parte  177. 178, 
and  179  of  the  proposed  Subchapter  T. 
When  the  Coast  Guard  Merchant 
Marine  Technical  Offices  (mmt)  were 
diseaUbliahad  in  1006,  the 
reaponsibUitles  of  the  Commander 

Smt)  were  tranaferred  to  the 
mmanding  OfRcer  of  tha  Coast  Guard 
Marine  Safety  Center.  However,  the 
title.  "Commander  (mmt)."  uaed  in 
•ectiona  of  Subchapter  S  which  are  not 
addreaaed  in  thia  proposal,  will  not  be 
replaced  with  the  title.  "Commanding 
Offloar,  U.S.  Coaat  Guard  Marine  Safety 
Ofnca."  at  thia  time. 

Section  170.000    Assumed  weight  and 
vertical  center  of  gravity  of  each  person. 
Propoaed  paragrapha  (c)  and  (d)  contain 
•tandard  valuea  to  be  uaed  for  the 
vertical  center  of  gravity,  weight,  and 
location  of  paaaengera  when  performing 
loading  calculatlona.  This  proposal 
incorporates  Coaat  Guard  policy  which 
uses  the  average  weight  and  center  of 
gravity  for  a  standing  adult.  The 
abaence  of  such  values  in  existing 
regulations  results  in  inconsistencies 
among  naval  architects  designing  small 
passenger  vessels. 

Sections  17at06{bJ(lJ  and 
170.  Id0(b)(l)    Small  vessel  exclusion. 
The  lex!  of  existing  H  l?0.105(b)(l)  and 
170.ieo(b)(1)  is  deleted  because  the 
applicable  requirements  for  the  vessels 
addressed  there  have  been  placed  in 
proposed  Subchapter  T. 

Section  170.170    Inclusion  of  rails 
and  canopies  in  the  projected  lateral 


area,  and  permitting  the  angle  of  heel  to 
the  deck  edge  on  sailing  vessels.  The 
proposed  changes  to  the  deflnitions  of 
certain  parameters  in  the  metacentric 
height  formula  in  exiating  i  170.170 
incorporate  long-standing  policy.  That 
policy  interprets  the  projected  area  of  a 
small  passenger  vessel  as  including  any 
areas  of  the  vessel  profile  which  can  be 
fltted  with  canvas,  such  as  railings  or 
canopies.  The  current  regulations  do  not 
addreaa  this  point,  although  the  Coast 
Guard  has  applied  this  interpretation  as 
a  practical  matter.  Railings  and  canopies 
must  be  Included  in  the  projected  area 
because  they  are  frequently  blocked  off 
with  canvas  dodgers  or  plastic  wind 
acreena  to  protect  passengers. 

Some  small  passenger  vessels  that  are 
aailing  veaaela  have  had  to  limit  the 
number  of  passengers  they  can  carry 
because  the  angle  of  heel  when  applying 
the  critera  for  metacentric  height  (GM) 
in  existing  i  170.170  is  presently  limited 
to  one-half  of  the  freeboard  of  a  vessel 
including  a  sailing  vessel.  The  existing 
criteria  were  initially  developed  for 
fluah  deck,  mechanically  powered 
vessels  of  ordinary  proportions  and  form 
that  carry  cargo  below  the  main  deck. 
The  proposed  rules  allow  sailing  vessels 
to  be  heeled  up  to  the  deck  edge  when 
applying  the  criteria  in  1 170.170 
because  a  sailing  vessel  normally  has  a 
greater  range  of  stability  and  a  greater 
angle  of  downflooding  than  the  type 
vessel  for  which  the  criteria  were 
initially  developed. 
.  Sectiop  170.173  (e)  and  (f) 
Alternative  rightfng  energy  criteria:  "Hie 
proposed  changes  to  existing  1 170.173 
allow,  for  the  purpose  of  consistency, 
the  same  righting  energy  criteria  that 
has  been  applied  to  vessels  of  unusual 
proportion  and  form  in  the  past  to  be 
uaed  as  an  alternative  for  amall 
passenger  vessels.  A  Coast  Guard  policy 
allowing  the  relaxation  of  requirements 
for  vessels  that  operate  only  on 
protected  waters  is  also  formalized  in 
thia  propoaal.  The  proposed  criteria 
have  histories  of  satisfactory  results  and 
recognize  that  vessels  can  be  safely 
operated  on  protected  routes  with  less 
stability  than  is  required  for  exposed 
routes.  Aa  these  relaxations  have  been 
routinely  allowed  as  a  matter  of  policy, 
there  will  not  be  a  monetary  benefit 
from  this  regulation  change. 

Part  171— Special  Rules  Pertaining  to 
Vessels  Carrying  Passengers 

Subpart  B  "Small  Vessels. "  Subpart  B 
is  proposed  to  be  deleted.  The  simplified 
stability  test  for  sailing  vessels  in 
i  171.035  of  existing  Subpart  B  does  not 
consider  the  full  range  of  stabiJty  that  a 
sailing  vessel  has  as  it  heels  to  the 
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dowafloodiog  or  extremis  angle.  Even  in 
protected  and  partiaDy  prote^ed 
waters,  there  are  aqui^  that  arise 
quickly  that  can  cause  a  aailing  vessel  to 
heel  fulher  than  its  deck  edge.  The 
Coast  Guard  believes  that  the  sailing 
vessel  criteiioa  of  exiating  f  171j065  or 
I  \71M7  shcuU  be  used  lo  check  all 
sailing  vessels,  regardkss  of  tbatr  size, 
for  their  fuD  range  of  stability. 

The  remainder  of  tha  proviaiou  of 
Subpart  B  are  contained  in  proposed 
Pail  178  of  Subckapter  T. 

Section  17LaS0(bJ    Railcrowdii^ 
criteria.  Prepoaed  1 171il60(b> 
incorporates  wxiating  poH^  for  veaaela, 
used  for  excursiona  such  aa  to  view 
parades  or  for  sightseeing,  on  winch  a 
large  number  oC  paaaengera  may  move 
to  the  railings  for  better  viewing.  The 
passenger  criteria  in  pvisting  { ITOXKiO 
considers  passenger  heeling  but  not  to 
the  extent  conaiderad  by  this  ptopoaaL 
Technical  evaluation  has  shewn  that 
vessels  affitcted  by  this  proposal  are 
capable  of  being  loaded  in  maaaers  not 
adequately  adifresaed  by  current 
criteria.  Cbmpltance  with  the  proposed 
requirement  would  probably  reauH  in 
the  stabSity  analysia  required  for 
certification  taking  an  additional  how  of 
time. 

Sections  17L0SS  (d)(1).  (d)(2), 
(ej(4)(ii).  and  fgj(l)   Small  paeaeager 
sailing  vessels.  The  existing  saikng 
vessel  stabih'ty  criteria  have  been 
criticized  by  many  naval  architects  and 
sailors  as  being  too  stringent  for  small 
vessels  because  they  make  such  vessels 
difficult  to  maneuver  in  light  air.  Sinular 
to  the  sailing  school  vessel  regulations, 
the  proposed  regulatieBS  in  {  171.055 
contain  graphs  so  that  the  stabflity 
numerals  can  be  reduced  ia  exchange 
for  higher  angles  of  downfk>oding  and 
vanishing  stability.  These  proposed 
regulatioru  do  not  is^tose  any 
additional  costs.  Undier  the  proposal 
small  passenger  vessels  which  are 
sailing  vessels  have  the  option  of  using 
the  existing  criteria  or  the  new  criteria. 
Some  vessels  may  benefit  from  the 
proposed  changes  since  they  auiy  be 
able  to  cany  moce  sail  or  be  more 
maneuverabia  osing  the  propoaed 
criteria. 

Sectim  171.070  (e)(1)  and  (e)(2) 
Spacing  of  main  watertight  bulkheads. 
The  proposed  laviaioas  to  i  171.070 
state  that  a  small  passenger  vessel 
carrying  more  than  12  passengers  on  an 
international  voyage  must  comply  with 
the  existing  regulations  indicated.  This 
change  incorporates  requlrementa  of  the 
International  Convention  for  Safety  of 
Life  at  Sea.  1974.  which  small  passenger 
vessels  en  an  intematioBal  voyage  mast 
comply  witk  Consequeatly.  there  are  no 


costs  resulting  bam  this  proposed 
change. 

Section  17td7d   Bottom  damage 
requiremeKts  for  hagitudinally 
subdivided  vesseie.  Ptapoaed  |  ITliTO 
would  allow  lasqitDdknl  sobdivisieB 
anddoriie  boltsBS  Is  be  ased  ia  Hes  of 
transverse  buMAua  Ja  te  meet  Type  D 
subdivision  fcqareneitts.  Under  the 
current  regulations,  only  transverse 
bolkbaads  are  sufficient  to  meet  the 
sabdiviskm  lequiieuients.  The  proposed 
staadaid  will  provide  designers  with 
greater  flexibnity  vAaie  maintairfing  the 
current  level  of  safety  aga^t  colKsicms 
and  ^DUidings. 

Section  171.077   Damage  stability 
requirements  far  multihull  vessels. 
Proposed  §  171.077  incorporates  existing 
Coast  Guard  policy  defiling  the  extent 
of  damage  which  a  muKihuIl  vessel  is 
assumed  to  incur  for  the  purpose  of 
determining  subdivision  requirements.  It 
describes  die  analysis  necessary  to 
demonstrate  equivalency  toTVpe  II 
sulxfivision.  1^  existmg  regulations  are 
not  directly  applicable  to  multihall 
vessels.  This  proposal  does  not  impose 
any  addittoaal  costs. 

Section  171.0e(Hd)(S)    Bang^of 
atability  and  netting  eitagyia  damaged 
conditiom.  Projpaaed  S  171i)ee(d)f5) 
establiahes  standards  tor  appsoving  a 
small  pasacager  vessel's  range  of 
stabi^  in  the  damaged  condition 
which  are  sinilar  to  intematkiBal 
standards.  The  eidsting  tcqniicBient  to 
have  2  indies  of  positiTe  QM  m  die 
equilibiiuBa  condiition  does  not  eaware 
Aat  snail  paaaenger  vesscb  will  snvive 
in  this  condition.  Analysis  hae  shown 
that  laundring  sarvival  craft  would 
capsize  soasa  vessels  wliidi  flwet  the 
current  ctitariai  Hw  praposcd  uiluiia 
are  less  severe  diaa  dMise  which  are 
now  being  apyfccd  for  an  eqaffibrina 
angle  of  Iwe)  of  greater  ttian  7  degrees. 
Existing  regalations  allow  the 
Conunamfiag  Officer  of  flie  Mariue 
Safety  Center  to  approve  a  vesseTs 
range  of  stabflity  in  die  damaged 
conditioR  if  the  equflibrium  an^  of  heel 
is  greater  than  7  degrees.  Some 
Merchant  Marine  Tedndcal  Offices 
(mmt)  previon^  imposed  criteria  more 
severe  than  those  of  die  proposal  when 
they  determined  that  greater  stability 
than  was  required  by  regulation  was 
necessary  on  a  vessel  with  an 
equilibrium  angle  of  heel  of  7  degrees  or 
less. 

An  estimated  5*  of  the  vessels 
subject  to  proposed  %  171j080(d)(5) 
would  have  to  have  additional  fixed 
ballast  or  bulkheads,  beyond  those 
required  by  existing  regulations,  to 
comply  with  the  proposal.  The 


additional  bulkheads  or  ballast  would 
cost  approximately  IGOOO  per  vessel. 

Sections  171.114, 171.119, 171.124,  and 
171.140  through  171.1SS.  The 
requiremoits  of  existlRg  f  i  171.114. 
171.119. 171.124.  and  171.140  dmmgh 
171.155  are  contained  in  Parts  178  and 
179  of  the  proposed  Subdiapter  T. 

48  CFR  Subchapter  T 

Part  175 — General  Provisions 

Sectkm  175.110   (General 
applicability.  This  section  revises 
existing  If  17hJ05~l,  175.05-2.  and 
175.05-3  to  better  reflect  46  U.S.C  3391. 
3302,  and  3300.  The  proposed 
applicabdity  section  does  not  indnde 
offshore  supply  vessels  as  does  existing 
S  175.05-2.  Offidiore  supply  vessels  will 
be  specifically  addressed  in  proposed 
ndes  being  developed  under  a  separate 
ndemddng  (OGO  8Z-0D4.  RB4  2110- 
AA77). 

Section  175.200    Groes  tonnage  as 
criterion  for  requirements.  This  section 
remains  basically  intact  as  in  existiog 
i  175ja6-l&.  It  is  included  to  inform 
builders  and  ownera  that  the 
Commandant  may  presoibe  regulations 
in  addition  to  or  in  place  of  thoae  in 
Subchapter  T  if  the  Commandant 
determines  that  a  small  pnasanyr 
vessel,  which  has  measured  under  100 
groaa  tons  oaly  because  of  extensive  use 
of  eTfmptions.  reductions,  or  otho' 
devices  in  the  groaa  tonnage 
fomuUation.  may  be  subjected  to  aaSety 
hazards  or  risks  that  regid^ions  in 
Subchapter  T  do  not  adetytatdy 
address. 

While  these  prc^>osed  riiles  elimiaate 
much  of  the  need  for  existing  1 175J05- 
15,  small  passenger  vessels  may  be  built 
in  the  fatore  (rf  a  see  or  passenger 
carrying  capacity  wfaidi  creates  a  safety 
hazard  or  risk  that  is  not  adequately 
addressed  by  diese  pn^wsed 
regulations. 

Section  175.400   Definitions.  Many 
defioiitions  have  been  revised  to  make 
editorial  changes  and  clarify  the  existing 
meaning  of  terms.  Definitions  of  words 
such  as  'passenger"  have  been  revised 
to  agree  with  statute  Another 
significuit  change  is  that  "sailing 
vessel"  now  includes  both  veaaela  which 
are  propelled  only  by  sail  and  auxiliary 
sail  vessels.  Aux^ary  sail  vessels  are 
no  longer  sqmratdy  defined  since  they 
are  not  treated  differendy  by  the 
regulations. 

Several  new  definitions  are  added  to 
define  tenia  which  exist  ia  the  present 
regulationa.  which  are  not  preaently 
defined,  and  whidi  experience  shows 
need  to  be  defined.  Such  lenns  iacfaide 
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"dilpproor*. "  groM  tonnage", 
"watertight",  and  "weathertight". 

Several  new  terms  are  added  which 
are  used  in  the  proposed  regulations  but 
are  not  used  in  the  existing  regulations. 
An  "operating  station"  is  deflned.  This 
term  is  used  in  several  new  sections  and 
replaces  the  terms  pilothouse  or  bridge 
in  existing  sections  since  those  existing 
terms  are  inappropriate  for  many  small 
passenger  vessels. 

A  "dynamically  supported  craft", 
along  with  several  terms  associated 
with  dynamically  supported  craft,  are 
defined.  The  definitions  are  adopted 
from  the  IMO  "Coda  of  Safety  for 
Dynamically  Supported  Craft". 
Dynamically  supported  craft  is  also 
abbreviatad"DSC'. 

Section  175.530    Alternative 
standards.  This  proposed  section  would 
allow  owners  or  managing  operators  of 
certain  conventional,  displacement  hull 
vessels  to  chooae  to  comply  with  all  the 
specific  regulations  for  a  dynamically 
supported  craft  (DSC).  This  alternative 
would  allow  conventional  vessels 
carrying  more  than  ISO  but  not  more 
than  400  passengers  to  meet  the  reduced 
structural  fire  protection  requirements  of 
a  DSC  if  the  owner  feels  it  is 
advantageous  to  do  so.  Hence,  a  DSC 
would  not  be  given  an  economic 
advantage  solely  because  of  the 
regulations.  However,  an  o%vner 
choosing  to  use  this  alternative  would 
have  to  comply  with  all  the  applicable 
specific  requirements  for  a  DSC 
including  additional  plan  and  analysis 
submittal  operations  manual,  possible 
route  restrictions,  operating 
requirements,  etc. 

Part  170— Certificate  of  inspection 

Section  176.100    When  required.  This 
section  revises  existing  ||  176.01-1  and 
176.01-3  by  deleting  the  references  to  T- 
S  and  T-L  vessels,  and  more 
importantly,  by  requiring  that  a  vessel 
be  in  compliance  with  the  terms  of  its 
Certificate  of  Inspection  at  all  times  in 
accordance  with  46  U.S.C.  3313.  Existing 
i  176.01-1  states  that  a  T-S  vessel  need 
not  comply  with  its  COI  when  carrying 
not  more  than  6  passengers.  Proposed 
1 176.114  would  alleviate  hardships 
caused  by  this  legal  restriction. 

Section  170.103    Description.  This 
section  adds  to  the  present  1 176.01-5  by 
stating  that  the  maximum  number  of 
passengers  that  a  vessel  may  carry  in 
overnight  accommodation  spaces  will  be 
indicated  on  its  Certificate  of  Inspection 
(COI).  This  is  necessary  because  many 
regulations  are  based  on  that  number 
and  because  passengers  should  be 
aware  of  how  many  passengers  a  vessel 
is  authorized  to  carry  in  overnight 
accommodation  spaces. 


Section  170.107    Period  of  validity. 
The  Coast  Guard  proposes  in  this 
section  that  Certificates  of  Inspection  be 
valid  on  all  small  passenser  vessels. 
except  those  with  SOLAS  Certificates, 
for  a  period  of  three  year*. 

46  U.S.C  3307  requires  that  all  small 
passenger  vessels  be  inspected  at  least 
once  every  three  years.  However, 
existing  Subpart  176.01  requires  that 
vessels  of  more  than  65  feet  in  length  be 
inspected  and  reissued  a  COI  every  year 
as  previously  required  by  46  U.S.C  404. 
The  three  year  inspection  period  is 
proposed  to  comply  with  the  intent  of 
Pub.  L  96-378,  as  now  codified  In  46 
U.S.C  3307,  to  provide  more  uniform 
requirements  for  all  small  passenger 
vessels,  and  to  decrease  the 
administrative  burden  on  both  industry 
and  the  Coast  Guard.  Under  the 
proposed  1 176.500.  all  vessels  would  be 
required  to  undergo  a  reinspection  at 
yeariy  intervals  during  the  term  of  • 
COI.  Although  the  scope  of  a 
reinspection  is  the  same  as  a  triennial 
inspection  for  certification,  the 
administrative  work  and  the  detail  of  a 
reinspection  is  somewhat  less  than  that 
for  a  triennial  inspection,  and  the  total 
time  involved  is  less. 

Section  176.114    Special  endorsement 
for  carrying  six  or  less  passengers.  This 
proposed  section  would  allow  the  owner 
of  a  vessel  to  request  to  have  the 
certificate  of  inspection  endorsed  to 
permit  operation  of  the  vessel  in 
accordance  with  the  laws  and 
regulations  applicable  to  an  uninspected 
passenger  vessel  when  carrying  six  or 
less  passengers.  The  endorsement  would 
require  the  vessel  to  be  maintained  and 
outfitted  in  accordance  with  the 
requirements  of  its  COI  except  for 
manning  and  route.  This  would  allow 
vessels  to  be  operated  competitively  on 
the  same  route  and  with  the  same 
manning  as  uninspected  vessels. 

Section  176.600    Dry  dock  and 
internal  structural  examination 
intervals.  This  rulemaking  proposes  to 
extend  the  interval  between 
drydockings  and  internal  structural 
examinations  to  two  years  for  all 
vessels  operating  in  salt  water.  Except 
for  wooden  vessels  the  existing  fresh 
water  drydocking  interval  of  five  years 
is  retained  for  vessels  operating  in  fresh 
water  at  least  nine  months  in  any  twelve 
month  period.  The  interval  for  wooden 
hull  vessels  would  be  two  years 
regardless  of  the  waters  on  which 
operated. 

Presently  the  drydock  interval  for  all 
vessels  is  18  months  except  for  the  5 
year  intervals  prescribed  for  vessels  in 
exclusive  fresh  water  service  and  the  36 
month  intervals  for  partial  fresh  water 
service. 


The  proposed  two  year  period  will 
allow  owners  to  easily  schedule  exams 
around  the  normally  seasonal 
operations  of  most  small  passenger 
vessels.  The  present  18  month  drydock 
interval  for  most  vessels  often  forces 
owners  and  operators  to  take  their 
vessels  out  of  the  water  during  the  peak 
operating  season.  This  interval  also 
forces  many  owners  to  repeatedly 
request  the  6  month  drydock  extensions 
that  the  OCMI  is  authorized  to  grant 
The  average  annual  savings  for  the 
whole  small  passenger  vessel  fleet  due 
to  this  change,  including  the  decreased 
drydock  period  for  wooden  hull  boats  in 
freshwater  service,  is  approximately 
$293,000  based  on  an  average 
drydocking  cost  of  $500.00  per  vessel. 
The  interval  for  wooden  hull  vessels  in 
fresh  water  service  has  been  decreased 
because  fresh  water  accelerates 
deterioration  of  wood  due  to  rot. 

A  thorough  discussion  of  drydock 
intervals  is  contained  in  the  Notice  of 
Proposed  Rulemaking  and  the  Interim 
Pinal  Rule  on  Intervals  for  Drydocking 
on  Inspected  Vessels  published  in  the 
Federal  Register  on  May  30, 1986  (51  FR 
19720)  and  October  23, 1987  (52  FR 
39693),  respectively.  Because  of  the 
ongoing  project  to  revise  Subchapter  T, 
the  Interim  Final  Rule  did  not  affect  the 
drydock  intervals  for  small  passenger 
vessels.  However,  much  of  the 
discussion  in  the  preambles  for  both  the 
NPRM  and  the  interim  final  rules  are 
relevant  to  small  passenger  vessels. 

Section  176.806    Lifesaving.  This 
section  contains  proposed  inspection 
requirements  for  lifesaving  equipment 
for  an  inspection  for  certification.  Other 
sections  in  Subpart  H  contain  inspection 
requirements  for  other  types  of 
equipment  and  systems.  Most  of 
proposed  Subpart  H  incorporates 
existing  regulations.  However, 
i  17e.808(a)(l)  requires  that  rescue  boats 
and  launching  appliances  be  tested  and 
inspected  in  accordance  with 
Subchapter  W.  46  CFR  Subchapter  W  is 
a  functional  subchapter  on  lifesaving 
equipment  being  developed  under  Coast 
Guard  Docket  84-069,  RIN  2115-AB7^ 
Additional  information  on  Subchapter 
W  is  contained  in  the  discussion  of 
proposed  Part  180  in  this  preamble. 

Part  177 — Construction  and 
Arrangement 

Subpart  A— General  Provisions.  The 
proposed  regulations  in  this  part  would 
not  be  applicable  to  existing  vessels 
except  by  choice  of  an  owner  or  for  new 
construction  or  modifications  made  to 
an  existing  vessel.  Repairs  or 
replacements-in-kind  would  not  have  to 
be  made  in  compliance  with  these 
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proposed  requirements,  but  they  would 
have  to  meet  the  requirements  effective 
when  the  vessel  was  builL  However,  the 
owner  could  choose  to  meet  these 
proposed  requirements  for  repairs  or 
repiacements-in-kind. 

Subpart  B— Plans  and  Information 
Required.  Proposed  Subpart  B  Usts  more 
plans  required  to  be  submitted  to  the 
OCMI  for  an>roval  than  does  existing 
Subpart  \77M  which  it  would  replace. 
However,  all  the  plans  listed  may  not  be 
applicable  to  a  particular  vessel  In  most 
cases,  the  plans  in  the  pn^msed  list  only 
amplify  the  plans  which  are  currently 
required  by  existing  regulations  and  are, 
in  practice,  already  required  by  the 
OCMI  or  needed  1^  the  builder  for 
construction  of  the  vessel. 
C(msequenUy,  additional  costs  as  a 
result  of  this  part  of  the  proposed  rules 
is  expected  to  be  minimal. 

Coast  Guard  policy  requires  diat  the 
Commanding  OJEBcer  of  the  Coast  Guard 
Marine  Safety  Center  (MSC)  approve  all 
structural  fire  protection  and  general 
arrangement  plans  for  small  passenger 
vessels  carrying  more  than  150 
passengers  in  excursion  service  or  more 
than  50  passengers  on  ovemight 
voyages.  This  policy  was  recently 
instituted  to  minimize  inconsistencies  in 
the  application  of  requirements  to  such 
vessels.  To  coindde  with  the 
breakpoints  in  this  proposal,  this  policy 
will  be  revised  to  require  the  MSC  to 
approve  all  structural  fire  protection  and 
general  arrangement  plans  fimr  small 
passenger  vessels  carrying  more  than 
ISO  passengers  in  excursion  service  or 
iwhidi  have  overnight  accommodations 
for  more  than  48  paaseagera. 

Prop<Med  1 177.202(a)  reqoires  that  aH 
plans  still  be  submitted  to  Uie  OCML 
However,  the  OCMI  will  forward  those 
plans  to  the  MSC  which  are  required  by 
policy  or  regulation  to  be  approved  by 
the  MSC  unless  the  OCMI  allows  an 
owner  to  submit  plans  directly  to  the 
MSC  as  authmized  by  proposed 
§  177.202(c).  The  proposed  plan 
submittal  requirements  ensure  that  the 
OCMI  is  aware  of  the  request  for  plan 
approval  of  a  vessel  the  OCMI  may 
certify,  and  that  plans  for  a  vessel  the 
MSC  may  approve  do  not  conflict  with 
plans  for  the  vessel  die  OCMI  may 
approve. 

Subpart  C— Hull  Structure,  Proposed 
Subpart  C  would  require  compliance 
with  the  design  requirements  of  industry 
standards  which  are  incorporated  by 
reference.  The  proposed  subpart  informs 
builders  and  owners  of  exactly  what 
standards  may  be  used  for  structural 
design.  The  S  year  role  in  existing 
1 177.10-1  is  retained  except  that  only 
vessels  of  not  mora  than  65  feet  may  be 
approved  under  <t.  Analysis  techniques 


are  now  available  which  may  be  used  to 
determine  the  adequacy  of  all  hull 
designs.  It  is  especially  important  to 
determine  the  adequacy  of  hull  design  of 
larger  vessels  because  of  their  size, 
passengers  carried,  and  service. 
Proposed  §  177.340  is  a  result  of  die 
variety  of  structural  analysis  techniques 
which  now  aUow  an  owner  to  use  any 
satisfactory,  systematic  analysis  to 
prove  certain  vessels  are  strocturally 
adequate.  Computers  and  modem 
analysis  techniques,  such  as  finite 
element  methods,  are  now  routinely 
used  in  naval  architecture. 

The  proposal  also  contains  specific 
stractural  design  requirements  for 
dynamically  supported  craft  and  sailing 
vessels. 

Subpart  D—FirB  Piotectioa.  In 
devel(q;>ing  Subpart  D.  inchiding  the 
structural  fire  protection  bulkhead  and 
deck  requirements,  die  normal 
arrangements,  uses,  and  fire  risks  of 
large  excursion  vessels  were 
considered.  Bulkhead  and  deck 
requirements  were  then  developed 
considering  the  new  fire  protection 
equipment  requirements  being  proposed 
in  Part  181  including  fixed  gas  fire 
extinguishing  systems  and  detecting 
system*,  and  the  proposed  requirements 
for  means  at  escape  and  muster  and 
embarkation  stations. 

The  existing  requirements  of 
Subchapto-  H.  the  structural  fire 
protection  requirements  of  die 
Inteniati<mal  Convention  for  the  Safety 
of  Ufie  at  Sea  (1974),  shoreside  building 
codes,  and  die  U.S.  Coast  Guard 
Navigation  and  Vessel  bupectien 
Circular  No.  6-80  (NVIC  6-8a  "Guide  to 
Stroctural  Fire  Protection  Aboard 
Merchant  Vessels")  were  considered  in 
determining  the  most  api»opriate 
requirements  for  small  passenger 
vessels. 

TUs  proposed  subpart  contains 
regulations  designed  to  mipimiTw  or 
prevent  the  spread  of  fire  through  the 
reduction  or  elimination  of  combustible 
material,  and  die  separation  of  fire 
sources  frtMn  other  parts  of  a  vessel  by 
fire  boundaries.  Existing  i  177.10-5 
contains  the  only  stroctural  fire 
protection  regiilations  for  small 
passenger  vessels.  Except  for  vessels 
carrying  more  than  ISO  passengers  and 
fiber  reinforced  plastic  vessels,  the 
existing  regulations  are  limited  and  only 
require  that  fire  hazards  be  minimized 
insofar  as  is  reasonable  and  practicable, 
hot  exhausts  be  suitably  insulated,  and 
flammable  liquid  lockers  be  lined  widi 
metal  Vessels  carrying  more  than  150 
passengers  must  presendy  comply  with 
the  structural  fire  protection 
requirements  of  Subpart  72.06  of 
Subchapter  H  (Passenger  Vessels)  as 


determined  to  be  applicable  by  the 
OCMI.  In  accordance  with  existing 
f  177.10-5(a-l),  fiber  reinforced  plastic 
vessels,  carrying  not  more  than  150 
passengers,  must  presently  be 
constrocted  of  fire  retardant  resins 
which  meet  MILSPEC  R-21607. 

Althou^  the  small  passenger  vessel 
fleet  generally  has  a  salisfactory  fire 
safety  record,  especially  in  comparison 
with  uninspected  vessels,  sufficient 
significant  fires  have  occurred  since  the 
structural  fire  protection  regulations  in 
existing  Subchapter  T  were  promulgated 
to  neceesitate  the  regulations  proposed 
in  this  subpart 

1.  Coast  Guard  records  show  die 
following  statistics  involving  fires  on 
small  passenger  vessels  from  1961  to 
1966: 

Total  fire  casualties— 87; 

Vessats  wliicfa  weie  a  total  loss  due  to  fire— 

10  (11%  of  all  fires): 
Fires  occurring  in  madiinery  space*— 60  (57% 

of  all  fires): 
Fires  on  wood  hull  vesaels-ZS  (32%  of  all 

fires): 
Fties  on  FRF  ves8el»-2S  (28%  of  all  fires). 

2.  As  noted  above,  32%  of  all  fires 
occurred  on  wood  hull  vessels  and  28% 
occurred  on  FRP  vessels.  Wood  hull 
vesseb  also  compose  32%  of  die  smaD 
passengo-  vessel  fleet  but  FRP  vessels 
compose  only  20%  of  the  fleet  The 
National  TVanqiortation  Safety  Board 
has  made  many  recommendations 
involving  fire  protection  as  a  result  of 
casualties  involving  small  passenger 
vessels.  These  have  been  examined,  and 
many  of  their  recommendations  have 
been  incorporated  in  die  proposed 
regulations. 

3.  Subchapter  H  structural  fire 
protection  requirements  were  developed 
immarily  for  large  passenger  vessels 
and  do  not  adequately  address  the  fire 
risks  involved  with  most  small 
passenger  vessels  carrying  more  than 
ISO  passengers  which  operate  today. 
The  number  of  such  unall  passenger 
vessels  has  increased  since  initial 
promulgation  of  the  Subdiapter  T. 

Propmed  i  177.400  contains  general 
arrangement  and  outfitting  requirements 
designed  to  reduce  fire  risks  on  all 
vessels.  The  pn^iosed  secti<»  combines 
applicable  graeral  arrangement  and 
outfitting  requirements  located  in 
existing  1 177.10-5  and  other  sections  of 
the  existing  Subchapter  T,  with  several 
new  requirements  based  on  accepted 
industry  standards. 

Proposed  i  177.400(e)  is  a  new 
requirement  for  vapor  barriers  to  cover 
insulation  in  spaces  such  as  machinery 
spaces  and  paint  lockers.  Vapor  barriers 
are  considered  necessary  to  maintain 
the  fire  resistance  of  insulation  when  die 
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inaulution  Is  exposed  to  combustible 
vapors  or  Nquia  which  can  permeate  the 
insulation.  Saturated  insulation  can  not 
only  add  to  the  fire  load  of  a  space  but 
can  defeat  the  insulating  qualities  of  the 
material.  Similar  provisions  are 
contained  in  the  1974  International 
Convention  for  the  Safety  of  Life  at  Sea, 
as  amended. 

Proposed  1 177.40Q(g)  UmiU  paint 
thickness  to  0.07S  inches  on  interior 
surfaces  of  enclosed  and  partially 
enclosed  spaces.  Existing  Subchapter  T 
does  not  address  paint  tUckoeaa. 
However.  ||  72M-1S{9]  and  72J»-45  of 
Subchapter  K  which  are  applicable  to 
small  passenger  vessels  carrying  mora 
than  150  passenger  and  "vary  laxft" 
small  paaaenger  vessels  with  overni^t 
accommodations  for  more  than  49 
passengers,  limit  paint  to  a  reasonable 
thickness.  Bxistina  1 177.10-S  does 
require  Are  hanrdi  to  be  minimized, 
which  would  also  inchide  excessive 
buildup  of  combustible  paint  To 
minimise  inconslatandea,  it  ia  naoassaiy 
to  limit  the  maximum  paint  thicknaaa  en 
interior  surfaces  to  tha  allowed 
thickness  of  combustible  veneer  and 
approved  faiterior  PIniahes  found  in 
i  104Jn2  of  48  C7R  Subchapter  Q 
(Equipment  Cooatiuction.  and 
Materials:  Spadflcatlons  and  Approval). 

Propoaad  1 177.400(h)  raquires  that  aD 
mattresses  comply  with  the  Department 
of  Commerce  QammabiUty  standards  for 
mattraases  (16  CFR  Part  1832.  Subpart 
A)  to  miniiniza  Are  haiarda.  New 
mattresses  that  do  not  meet  the 
proposed  nammability  standard  can  not 
legally  be  sold  in  the  United  SUtea.  A 
•mall  passenger  vessel  owner 
purchasing  a  new  mattress  complying 
with  tiie  proposed  requirement  would 
save  money  compared  to  the  current 
requirement  in  existing  I  l77.30-7(b). 
that  mattraases  be  covered  with  a 
material  which  has  been  treated  to  give 
it  Are  resistant  properties.  Since  the  only 
mattresses  for  sale  are  those  complying 
with  the  proposed  rule,  the  owner  will 
no  longer  hav4  to  buy  a  treated 
covering.  Proposed  177.400(h]  prohibits 
the  use  of  pofyurethane  foam 
mattraases.  Polvurethane  foam  has  been 
found  to  give  oft  highly  toxic  fumes 
when  exposed  to  fire.  Mattresses  not 
made  with  polynrethane  are  readily 
available.  The  economic  impact  of  this 
prohibition  is  expected  to  be  minimal. 

Proposed  Subpart  D  also  contains 
separate  sections  on  structural  fire 
protection  addressing  the  (Ire  risks 
associated  with  vessels  of  different  sizes 
and  types  of  operation.  The  prupoted 
rule  uses  the  breakpoints  in  existing 
Subchapter  T  and  NVIC  11-83.  One 
comment  submitted  under  CCD  85-021 


recommended  that  a  graduated  system 
be  developed.  This  proposal  contains  a 
graduated  system  for  structural  fire 
protection  regulations  based  on  a 
vessel's  paasaenger  capacity  and  the 
number  of  overnight  acrommodationa 
for  passengers.  Structural  fire  protection 
requifaiants  for  dynamically  supported 
craft  are  alao  propoaad. 

Propoaed  1 177420  oootaina  structural 
fire  protection  raquiramaQts  for  vessels 
carrying  eot  eKire  than  ISO  pasaangsrs 
or  with  ovareigbt  acoommodatioaa  for 
not  mora  liiaa  4S  paaaengers.  It  requires 
that  when  vessela  are  oonatiuctod  of 
fiber  reinforood  plastic,  including 
composite  ootMtrwctian  of  fiber 
reinforced  plastic  and  wood,  the  resin 
used  must  have  a  flame  spread  of  not 
more  thee  lOOi  The  llaaie  spread  ia 
detenataed  by  teetlog  ia  eooordence 
writh  the  AoMrican  Society  of  Teetiag 
Material  (AfflM)  Stendard  B-M. 
"Standard  Teal  Method  for  BaiBiog 
Characteristioa  of  Baikling  Material."  or 
Underwritm  leboreteriea.  inc  (UL) 
Standard  72a.  Teal  lor  Saffaee  Bamfaig 
Charadeiiatica  of  Buildii«  Mateiiala". 
The  teat  BMHt  be  periotmed  by  ea 
indepeadeat  twetiag  laboraiory 
acceptable  to  the  Coast  Gaard.  Teet 
staadatde  A8TM  B-04  end  UL  723  are 
identic^  Rafatenoe  ie  aMde  to  bodi 
througiiout  as  an  aid  to  aoyooa  trying  to 
locate  acceptable  aMteriaC  since  a 
material  aMy  be  tested  end  eiarkad  to 
either  standard. 

Hm  allowable  fUaie  spreed  reting  of 
100  ie  equel  to  Ihet  of  red  oak.  Reqeirteg 
that  resia  have  a  spread  of  100  would 
aUow  Um  aae  of  readily  available, 
indaetrial  pade  FRP  reeins  which 
provide  edeqaale  fire  retardation. 

Propoaed  1 177.4ao(c)  mandates  a 
maximum  fiaaie  spieed  for  vertical  and 
horizontal  surfaces  within  3  feet  of 
cooking  appliances.  The  proposal  also 
prohibits  draperies,  curtains,  or  free 
hanging  fabrics  from  being  fitted  within 
three  f^  of  cooking  appliances.  This 
proposed  regulation  was  adopted  from 
industry  standards  NFPA  701  and  AEYC 
Proiect  A-3-70  and  is  consequently 
expieded  to  have  limited  economic 
Impact.  Vessel  owners  are  already 
required  to  minimize  the  amount  of 
combustible  material  within  close 
distance  of  cooking  appliances  under 
the  mandate  of  existing  1 177.10-5(a). 

Proposed  |i  177.430  through  177.439 
contain  specific  structural  fire  protection 
regulations  for  vessels  carrying  more 
than  150  passengers  which  do  not  have 
overnight  accommodations  for  more 
than  49  passengers.  This  includes  large 
daytime  excursion  or  tour  vessels, 
dinner  cruise  vessels,  and  ferries. 
Presently,  such  vessels  must  comply 


with  structural  fire  protection 
regulations  ia  Subchapter  H  (Passenger 
Vessels),  as  detenained  appropriate  by 
the  cognizant  OCML  A  coounoo 
complaint  frtim  the  anudl  passenger 
vessel  industry  is  that  the  regulations  in 
Subchapter  H  are  appUed  inconsistently 
by  varioua  OCMls.  although  vessels  may 
be  of  oomoioa  design  and  operate  in  the 
same  area.  With  the  inoorporetiaa  of 
specific  structaral  fire  protectiott  rules  in 
Subchapter  T.  iacoasiatenciea  should 
decrease.  Exceptions  to  the  propoeed 
rules  would  only  be  allowed  when 
equivalencies  are  accepted  by  the 
Commandant  under  propoaed  1 17S.540k 
or  the  OCMI  deteiesines  under  propoeed 
1 175.550  that  depefture  fnm  apecific 
requirements  is  necessery  due  to 
nnuMial  dmimstanoea  or  aiiaagementa 
and  that  an  equivalent  level  of  safety  ia 
provided. 

Propeeed  1 177.430  oootaina  tables  for 
aeeia  deteiininiag  the  ndniBoai 
stmttuf  al  fire  protectiosi  t  eqwheaienta 
for  balkheeda  end  decks  on  veseels 
canying  nMre  then  ISO  peaaeagera. 
These  tablee  reqaire  oertaia  bulkheads 
end  decks  ia  variaaa  typea  ef  spaoee  to 
have  a  raiaiaHni  Are  ratiag.  The 
proposed  taUea  are  aiaillar  to  taUea  tn 
Subchapter  K  however,  the  number  of 
tablea  has  been  redaced  fron  four  to 
two  in  comparisea  to  Subchapter  H.  The 
neaibsr  of  categoriea  of  apacea  has  also 
been  reduced  fron  13  fai  Sobchepter  H 
to  11  in  the  propoeed  reqairements.  For 
instance,  the  three  dilferenl  cetegories 
of  acootmnodation  spaces  in  Subchapter 
H  have  been  reduced  to  two  categoriea 
of  accommodation  spaces  in  this 
proposal;  high  risk  accommodation 
spaces  (Type  4)  and  low  risk 
accommodation  space  (Type  5).  The 
difference  between  the  spaces  would  be 
the  amount  of  combustible  material 
permitted  in  them:  a  low  risk 
accommodation  space  would  be 
permitted  to  have  oiUy  one-half  the 
amount  of  combustible  materials 
permitted  in  a  high  risk  accommodation 
space. 

The  proposed  tables  in  1 177.430  (c) 
and  (d)  would  permit  a  reduction  in  the 
structural  fire  protection  boundary 
requirements  between  an  adjoining 
accommodation  space  and  a  service 
space,  compared  to  Subchapter  H.  This 
is  in  recognition  of  the  decreased  fire 
risk  on  vessels  such  as  tour  vessels  and 
ferries,  which  normally  have  reduced 
amounts  of  combustible  furnishings. 
This  concept  is  employed  in  Subchapter 
H  with  graduated  structural  fire 
protection  requirements  for  larger 
spaces  and  for  spaces  with  more 
combustible  material.  The  required 
standard  of  some  decks  and  bulMieads 


has  been  reduced  in  comparison  with 
Subchapter  H  because  of  the 
requirements  in  Part  181  for  detecting 
systems  and  for  fixed  gas  fire 
extinguishing  systems. 

Proposed  {  177.432(b)  establishes  a 
maximum  fire  load  for  individual  high 
risk  accommodation  spaces,  high  risk 
service  spaces,  and  control  spaces  of  6.0 
lb/ft*.  The  fire  load  is  based  on  the 
weight  of  all  combustible  materials, 
furnishings,  veneers,  eta,  in  a  space, 
except  Coast  Guard  approved  Interior 
Finishes  and  UL  listed  coatings  and 
sheathings  for  use  in  fire  resistant 
construction,  as  explained  below. 

Ihoposed  i  177.432(c)  allows  ceiling 
and  acoustical  tiles,  coatings  and 
sheathings.  and  linings  listed  or 
approved  by  an  independent  testing 
laboratory,  to  be  used  instead  of  having 
to  be  Coast  Guard  approved  as 
presently  required  by  Subchapter  H. 
However,  these  materials  still  must  meet 
flame  spread  rating  and  smoke 
development  rating  requirements  in 
accordance  with  specifie  American 
Society  of  Testing  Materials  (ASTM)  or 
Underwriters  Laboratories  Inc.  (UL)  test 
standards.  The  Coast  Guard  has 
received  numerous  complaints  fit>m 
industry  stating  that  Coast  Guard 
approved  materials  are  difficult  to 
obtain  and  more  costly  than  industrial 
grade  material  which  provides  an 
equivalent  level  of  safety  in  comparison 
to  approved  materials.  The  Coast  Guard 
agrees  with  these  aiguments  and  intends 
to  allow  use  of  acceptable  and  more 
readily  available  industrial  grade 
material.  The  proposed  requirements  of 
paragraphs  (c)(4)  and  (c)(5)  of  {  177.432 
will  further  encourage  use  of  material 
meeting  the  requirement  of  46  CFR 
164.012  or  UL  Usted  materials  by  not 
requiring  these  materials  to  be  included 
in  the  fire  load  calculations  of 
S  177.432(b). 

However,  the  Coast  Guard  is 
proposing  to  retain  the  requirement  that 
structural  fire  protection  bulkhead 
material  and  all  insulation  be  Coast 
Guard  approved  noncombustible 
material,  because  the  proven  fire  rating 
of  such  materials  is  necessary  to  ensure 
that  fire  control  boundaries  are 
adequate. 

Proposed  §  177.432(g)  contains 
standards  for  deck  covering  on  vessels 
carrying  more  than  150  passengers. 
Previously,  these  vessels  were  required 
to  comply  with  i  72.05-10  (n)  through  (q) 
of  Subchapter  H.  Section  72.05-10 
requires  carpeting  to  be  wool  or 
equivalent  to  wool  in  fire-resistive 
qualities  if  used  in  stairways  or 
corridors,  and  permits  any  carpet  in  a 
large  public  space  with  combustible 
furnishings  (type  7  space).  These 


proposed  requirements  would  require 
carpet  to  be  wool  or  have  a  flame 
spread  rating  of  75  or  less  and  a  smoke 
developed  rating  of  100  or  less  when 
tested  to  ASTM  E-84  or  UL  723.  This 
incorporates  current  policy  contained  in 
NVIC  6-80  which  allows  carpet  with  a 
flame  spread  rating  of  75  or  less  and  a 
smoke  developed  rating  of  100  or  less, 
when  tested  to  ASTM  E-84  or  UL  723,  to 
be  considered  equivalent  to  wool  in  fire- 
resistive  qualities.  The  proposed 
regulations  would  also  allow  carpets 
and  rugs  tested  to  ASTM  E-648,  'Test 
for  Critical  Radiant  Flux  of  Floor 
Covering  Systems  Using  a  Radiant  Heat 
Energy  Source."  to  be  lued  if  the  critical 
radiant  flux  was  not  less  than  0.45  watts 
per  square  centimeter  and  the  specific 
optical  density  is  not  more  than  450 
when  tested  to  ASTM  E-662,  'Test  for 
Specific  Optical  Density  of  Smoke 
Generated  by  Solid  Materials".  These 
test  methods  are  widely  used  in  the 
carpet  industry  and  it  is  expected  that 
carpet  meeting  this  proposal  would  be 
readily  available  to  the  small  passenger 
vessel  industry.  These  carpets  and  rugs 
would  have  to  be  included  in  the  fire 
load  calculations  as  combustible 
materials  since  they  will  in  fact  bum. 
Wooden  deck  coverings  for  dance  floors 
would  be  permitted  as  a  leveling  or 
finishing  material,  if  not  more  than  %  of 
an  inch  in  thiduiess. 

Proposed  S  177.432(h)  revises  the 
existing  regulations  by  requiring 
furniture  and  drapes  to  comply  with 
certain  industrial  standards.  By 
specifying  minimimi  standards  for 
furnishings,  the  requirements  for 
bulkheads  and  dedis  can  be  reduced 
without  compromising  safety.  Industry 
standards  are  used  so  that  vessel 
builders  and  owners  have  a  much  wrider 
range  of  products  to  choose  from  than  if 
the  more  restrictive  requirement  in 
Subchapter  H  for  fire  resistant 
furnishings  is  applied.  Proposed 
S  177.432(h)  includes  a  requirement  that 
upholstered  furniture  meet  the  National 
Fire  Protection  Association  (NFPA) 
Standard  260B.  This  standard  is 
currently  reconunended  as  the  industry 
standard  by  the  Business  and 
Institutional  Furniture  Manufacturer's 
Association.  The  standard  was 
originally  developed  by  the  National 
Bureau  of  Standards  for  the  Consumer 
Product  Safety  Commission. 

Proposed  S  177.434  contains 
requirements  for  windows  and  air  ports 
in  fire  control  boundaries  on  vessels 
carrying  more  than  150  passengers.  The 
requirements  contained  in  Subchapter  H 
would  be  applied  to  windows  in  interior 
fire  control  boundaries.  The 
requirements  would  allow  an  owner  to 
choose  glass  meeting  the  requirements 


in  Subchapter  H  or  glass  that  is  listed  by 
UL  under  the  category  "Fire  Window 
Frames  and  Glazing  Materials"  in 
interior  B-Class  buUcheads.  Windows,  in 
fire  control  boundaries,  adjacent  to 
embarkation  stations,  muster  stations, 
escape  routes  and  survival  craft  would 
be  required  to  have  glass  meeting  an  A- 
Class  fire  protection  standard  or  be 
fitted  with  shutters  of  steel  or  equivalent 
material  operable  from  outside  the 
space.  A-CIass  glass  is  a  relatively  new 
product  which  has  passed  the  standard 
fire  test  for  A-Qass  construction. 

Subchapter  H  presently  requires  that 
windows  opening  onto  eml>arkation 
stations  be  fitted  with  wire  inserted 
glass.  The  similar  use  of  wire  inserted 
glass  would  not  be  allowed  on  small 
passenger  vessels  under  this  proposal 
because  the  Coast  Guard  believes  that 
wire  inserted  glass  does  not  provide 
adequate  structural  fire  protection. 
Shutters  or  A-Class  or  equivalent 
windows  are  necessary  to  maintain  the 
fire  integrity  of  windows  and  air  ports  in 
way  of  embarication  or  muster  stations, 
escape  routes,  or  survival  craft 

Proposed  1 177.436  contains 
requirements  for  decorative  doors  and 
doors  in  fire  control  bulkheads  used  on 
a  vessel  carrying  more  than  150 
passengers.  These  requirements  would 
limit  a  single  door  to  not  more  than  48 
inches  in  width  and  includes  provisions 
for  hose  ports  fitted  in  doors  in  fire 
control  bulkheads.  The  proposed 
requirements  would  also  establish 
standards  for  the  installation  of 
horizontal  doors  in  decks.  These 
requirements  are  based  upon  similar 
requirements  contained  in  the  National 
Fire  Protection  Association  (NFPA) 
Standard  101  "Life  Safety  Code",  and 
are  considered  necessary  due  to  the 
number  of  such  arrangements  that  have 
been  permitted  on  small  passenger 
vessels  in  the  last  several  years.  Many 
of  the  requirements  of  Subchapter  H  for 
doors  in  fire  control  bulldieads  have 
been  incorporated  in  these  proposed 
regulations  because  doors,  if  not 
properly  designed,  constructed, 
installed,  and  fitted  caa  degrade  the  fire 
resistive  properties  of  fire  control 
boundaries  in  which  they  are  fitted. 

Proposed  S  177.438  contains 
requirements  for  stairs,  stairtowers, 
elevators,  and  ladders  on  vessels 
carrying  more  than  150  passengers.  The 
Coast  Guard  is  concerned  that  not 
enough  attention  has  been  paid  to 
passenger  evacuation  on  small 
passenger  vessels  with  high  passenger 
densities.  The  minimum  tread  width  in  a 
stairway  or  stairtower  is  therefore  being 
proposed  to  be  increased  to  36  inches.  If 
the  stairway  will  serve  more  than  120 
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patMngera,  lh«  ninimiira  •Udrway  traad 
width  would  be  IncTMMd  by  (L9  IndiM 
for  each  additioiMl  pesMnfer.  Thi* 
propoeel  inooipwelee  conoepti  from 
NFPA  101.  Man*  of  the  raqoireiBents 
contained  In  Subchapter  H  have  been 
included  here  in  different  updated 
format 

Propoeed  1 177.438  contains  new 
requlrenents  for  veeaen  cairyins  more 
than  180  passengera  that  have  a  balcooy 
or  other  opening  in  a  deck  in  ■ 
passenger  accommodation  space.  Ilieee 
openings  create  a  two  level  space  with  a 
large  volume  and  large  total  conbustibie 
load.  The  propoeal  requlree  that  for 
1 177.430  to  be  applicable,  an  opening 
that  creates  a  two  level  space  most  be 
large  enough  so  thet  a  person  on  either 
level  of  the  space  can  see  a  tbe  in  any 
portion  of  the  space.  Tliis  would  be 
schieved  by  allowing  a  partial  deck  to 
be  limited  to  80  percent  of  the  available 
area.  This  would  prevent  decks,  which 
have  openings  between  them  which  are 
too  small  to  allow  complete  viewing  of 
one  level  from  the  other  level  of  the 
•pace,  from  being  considered  balconies. 
Otherwise,  decks  with  imall  opening 
between  them  might  be  labeled  aa 
bakonles  and  thus  drcuavent  the 
requirements  for  decks  wUch  are 
contained  In  proposed  1 177.4Sa  The 
concept  Of  the  propoaad  laQMliamaiita 
was  (hawn  Ihiai  NPPA 101  which  haa 
stringent  re<]ulrenenta  far  spacaa 
containing  balconlaa.  Part  of  thoae 
requirements  Is  the  abUHy  oi  pareooa  fai 
the  space  to  be  able  to  exit  tnim  the 
space  without  chaagiBg  levela.  This 
would  help  prevent  passengers  tmn 
becoming  trapped  on  one  Irvai  by  a  Bra 
on  the  other  leVaL  Propoaad  1 177 JOO(f) 
requires  that  the  number  and 
dimensions  of  the  moana  of  oaoapa  be 
such  that  two-thirds  of  paaaengars  on 
each  level  be  able  to  exit  Ihira  that  level, 
if  a  stairway  Is  contained  within  the 
•pace,  otherwise  the  requirements  for 
means  of  sscapa  woukl  not  differ  from 
other  spaoaa. 

Proposed  1 177.440  would  require  diat 
small  passenger  veaaels  with  overnight 
■ocommodatlons'ftir  more  than  40 
passengers  be  required  to  Aeet  the 
structural  fire  protection  requirement  of 
I  72.06  of  Subchapter  H.  Thla  is 
currently  the  guidance  contained  in 
NVIC  11-83. 

Propoaad  1 177.490  requires 
dynamically  supported  craft  to  have  Sre 
control  boundaries  for  machinery 
spaces,  galleys,  and  control  statHms. 
liie  depse  of  protection  would  be 
depemMnt  upon  the  cvacuatkm  time  as 
determined  by  calculatione  in  the  design 
stage  and  confirmed  by  an  evacuation 
demonstration  after  construction.  Fire 


control  boundaries  would  be  required  to 
be  rated  at  three  times  the  evacuation 
time  phis  seven  minutes  but  not  leas 
than  30  minutes,  which  is  the 
inteniational  standard  contained  in  the 
IMO  "Code  of  Safiety  for  DynamicaUy 
Supported  Craft" 

The  proposed  regulations  In  Subpart  D 
are  based  on  the  minimal  structural  fire 
protection  regulations  In  existing 
Subchapter  T.  the  dataOad  structural  fire 
protection  requirements  in  Subchapter 
H.  established  policy  uaed  to  reasonably 
apply  the  exiatlng  r^pilations  to  small 
passenger  veaseU,  and  allowaiices  for 
acceptable  sboreside  material.  These 
four  components  of  proposed  Subpart  D 
combine  to  provide  an  adequate  level  of 
safety  which  may  be  readily  achieved 
by  moat  sauD  passenger  vessels. 
Additionally,  toe  propoeed  fire  control 
boundariea  and  aOowaaces  for  the  use 
of  shoresida  materials  are  estimated  to 
provide  a  savings  of  tlZOOO  in  the 
constructloo  of  the  average  small 
passenger  vessel  cairying  mors  than  150 
passengers. 

Subpart  B—EMcape  axtd  Mutter 
Station  RmquirtmmntM.  Proposed 
1 177  JOO  revisaa  the  rsquiramants  for 
means  of  aacapa  from  spacaa  In  amall 
passenger  vessels  primarily  by 
cUrlfyiog  tbe  exiatlng  raqulreflMots  In 
1 177.16-1.  Present  policy  snd 
requiramsnts  from  tbe  IMO  Code  for 
Dynamically  Swppottad  Cnh  and  from 
46  CFR  Subchapter  H.  whkh  ahould  be 
applicable  to  all  paaaenger  vaaaals.  are 
also  incorporated  Into  ttts  propoaad 
regulatioas.  The  inooqwration  of  sodi 
requirements  (roB  Subchapter  H  and  the 
IMO  Coda  ia  not  expected  to  require 
modlflcatiaBS  to  moat  small  passenger 
vaaad  daalyia.  Where  modifications  are 
naceeaary.  added  construction  costs  are 
expected  to  be  small.  The  propoeed 
regulationa  amphaslxa  that  rsgardlaaa  of 
the  required  minimum  nnanber  or 
arrangement  of  means  of  escape  from  a 
space,  the  actual  number  and 
diimensions  of  meana  of  aacapa  moat  be 
adequate  to  allow  rapid  egreea  bi  an 
emergency  for  the  maxlmam  number  of 
persons  allowed  to  normally  occupy  a 
space. 

Propoaad  1 177J00(h)  specifies  that 
the  width  of  a  door  uaed  as  a  means  of 
escape  from  a  space  which  is  designed 
to  hold  more  than  40  passengers  must  be 
St  lesst  32  Inches,  snd  that  the  sum  of 
the  width  of  all  doors  for  the  space  muat 
be  at  least  0.3  Inches  times  the  number 
of  passengers  for  which  the  apsce  is 
designed.  The  existing  regulations  do 
not  contain  any  req\iirements  on  the  sixe 
of  doors  used  ss  means  of  escape.  The 
proposed  door  size  was  determined 
based  on  egress  studies  conducted  by 


other  oiganlzatkms  and  the  fact  that 
persons  evscuating  a  vessel  in  an 
emergency  may  be  wearing  lifejackets. 
The  proposal  is  similar  to  requirements 
for  emergency  egress  in  the  f^ational 
Fire  Protection  Code  Standard  101.  life 
Safety  Code."  The  National 
Transportation  Safety  Board 
recommended  the  establishment  of 
criterion  for  the  number  of  persons  that 
can  safely  exit  through  a  standard  door 
following  the  collision  of  two  smaD 
passenger  vessels,  JACK  W  and  JAMEY 
DOWNEY,  in  Lower  New  York  Bay  on 
June  22. 1987.  Both  veaaels  serve  as 
passenger  ferries  and  carry  149  and  105 
passengers  respectively. 

Since  most  existing  vessels  already 
comply  with  the  proposed  requirement 
for  minimum  door  sisa.  the  proposal  is 
expected  to  be  of  minimal  cost  to  the 
small  passenger  vessel  industry. 
However,  the  requiresient  Is  necessary 
to  ensure  that  on  all  small  passenger 
vessels  which  have  anckiaed  apaces  for 
a  large  noaber  of  pwaona,  in  which 
there  is  a  aignificant  chance  of  crowding 
mod  pank  in  an  ameigaacy.  doors  with  a 
mtnimiiim  width  aTB  ptovided  for  aacapa. 

Propoaad  1 177  JOOCm)  prohibits 
vertical  ladders,  except  on  vessels  of  not 
more  than  86  feet  in  length,  as  a  second 
means  of  escape  from  passenger 
accommodatian  spaces,  because  of  the 
varying  physical  oonditians  of 
passengers;  vertical  ladders  are  allowed 
for  crew  aooommodatian  apaoea  and 
work  spacea.  Propoaad  1 177J00(r) 
revises  existing  i  177.15-l(bK2)  by 
requiring  only  one  meana  of  escape  from 
a  space  with  aaximum  dimensions  of 
less  than  12  fset  under  certain 
conditions,  except  that  a  vertical  ladder 
and  deck  scuttle  are  prohibited  from 
serving  as  tbe  only  means  of  escape 
from  an  accommodation  space. 
Stairways  would  be  allowed. 

Proposed  1 177J00(q)  states  thet 
windows  or  windshields  may  be  used  as 
one  of  the  two  required  means  of  escape 
only  on  vessels  of  not  more  than  65  feet 
in  length,  and  ortly  when  a  person, 
exiting  directly  throng  the  opening, 
would  step  onto  s  deck,  pistform,  etc.. 
and  would  not  have  to  go  directly  into 
the  water.  This  Incorporates  present 
poUcy  at  many  Coast  Guard  field  units 
and  expends  on  the  requirement  of 
existing  1 177.16-1(8).  The  additional 
requirements  are  proposed  to  allow  an 
eacaping  person  to  first  be  able  to  reach 
an  open  deck  to  evaluate  the  situation 
and  take  appropriate  action  before  being 
forced  into  die  water.  However,  on 
vessels  without  closed  cabins,  such  aa 
open  boats,  the  only  means  of  escape 
would  be  to  go  directly  overboard.  On  , 
vessels  of  more  than  65  feet  in  length. 
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which  often  carry  a  large  number  of 
persons,  there  should  be.  and  usually  is. 
BufTicient  room  to  provide  at  least  two 
normal,  well  marked  exits  which  can  be 
safely  used  by  passengers  of  a  variety  of 
physical  capabilities. 

The  small  passenger  vessel  industry  is 
expected  to  incur  ordy  minimal  costs  as 
a  result  of  the  proposed  revision  to 
existing  §  177.15-1  because  most  vessels 
are  already  designed  to  comply  with  the 
proposed  requirements. 

Proposed  {  177.510  is  a  new 
requirement  for  designated  survival 
craft  embarkation  stations  on  vessels 
carrying  more  than  150  passengers  or 
which  have  overnight  acoommodations 
for  more  than  49  passengers,  and  which 
are  equipped  with  survival  craft 

Proposed  1 177.520  is  a  new 
requirement  for  muster  stations  on 
vessels  carrying  more  than  150 
passengers  or  with  overnight 
accommodations  for  more  than  49 
people.  Dependent  upon  the  space 
available  and  the  arrangement  of  the 
vessel  an  embarkation  station  may  also 
serve  as  a  muster  station.  Muster 
stations  must  be  protected  by  fire 
control  boundaries  in  compUJance  with 
proposed  S  177.430.  A  minimum  area  is 
required  for  muster  stations  so  that 
passengers  have  sufficient  room  to  don 
lifejackets  without  being  overiy 
crowded  or  panidcing.  "Hie  largest 
passenger  accommodation  space  is 
exduded  from  being  a  muster  station  to 
ensiue  that  the  minimiim  area  required 
for  a  muster  station  Is  available  if  a  fire 
starts  in  die  largest  accommodation 
space.  Vessels  widi  main  vertical  zone 
bulkheads  would  be  required  to  have 
muster  stations  in  each  zone  so  that  a 
fire  in  one  zone  would  not  envelop  all  of 
the  muster  stations. 

The  proposed  requirements  for 
designated  embarkation  stations  and 
muster  stationa  is  similar  to 
requkements  that  the  Coaat  Guard  is 
consideiing  incfadtag  in  the  Notice  <rf 
Proposed  Rulemaking  for  Subchapter  W 
for  large  passenger  vessels.  Designated 
muster  stationa  and  embarkation 
stations  are  necessary  to  organize  the 
orderly  abandoamait  of  large  numbers 
of  persons  in  survival  craft  Muster 
stations  alao  ensure  that  paaaengers 
have  a  protected  location  to  go  to  in  the 
event  of  a  fire  and  where  diey  can  wait 
for  the  fire  to  be  extinguished,  rescued, 
or  embarkation  into  survival  craft  The 
stations  would  have  to  be  indicated  on 
plana  for  new  veaaels  raqidred  to  be 
submitted  by  proposed  9  177.202,  in  a 
station  bill  if  required  by  proposed 
{  185.514.  snd  ra  a  paasenger  safiety  bill 
if  required  by  prapoaed  i  165.515.  The 
locations  of  the  stations  wouU  also 
have  to  be  announced  in  the  passenger 


safety  orientation  required  by  proposed 
§185.506. 

Subpart  P—VeDtilathn.  Proposed 
1 177.e00(b)  requires  that  aD  ventilation 
openings,  lot  endosed  and  partially 
endosed  spaces,  must  be  located  above 
the  main  deck  and  not  penetrate  the  huD 
or  bulwark  of  a  vessd.  This  requirement 
is  proposed  because  water  from  rough 
seas  or  even  wakes  can  easily  flood 
through  vent  op«iings  located  below  the 
main  deck  oi  a  vessd.  such  as  vent 
openmgs  t^iich  penetrate  the  hull  of  a 
vessel.  Specific  vent  heists  are  not 
proposed  due  to  the  various 
arrangements,  sizes,  and  routes  of  small 
passenger  vessels.  However,  under 
proposed  {  177.e00(b)  the  OCMI  may 
require  dosore  devices  to  prevent  the 
entry  of  water  through  any  vent  if  the 
OCMI  believes  the  location  of  die  vent 
opening  may  subject  the  vessel  to 
flooding.  The  OCM  may  allow  an 
owner  to  raise  the  height  of  tbe  vent 
opening  instead  of  requiring  closure 
devices. 

Most  OCMIs  presently  require  that 
vent  openings  be  arranged  to  minimirp 
flooding.  Therefore,  this  proposal  is  not 
expected  to  impose  any  additional  cost 
on  small  passenger  vessd  owners. 

Proposed  S  177,e00(d  requires  that  all 
interior  spaces  have  a  positive  means 
for  denying  air  to  a  space  in  the  event  of 
a  fire.  This  may  necessitate  a  damper  to 
isolate  the  supply  or  weathertight 
covers,  and  a  means  of  securing  the  fans 
in  forced  ventilation  systems  that  supply 
a  particular  space.  This  ivoposal 
incorporates  tbe  requirements  of  46  CFR 
72.06^1). 

Proposed  S  177.600  (e)  and  (f)  revise 
the  existing  ventilation  requirement  for 
endosed  accommodation  spaces  to 
require  that  such  spaces  be 
mechanically  ventilated  unless  it  can  be 
specifically  ahown  that  a  natural  system 
will  provide  adequate  ventilation  in  all 
ordinary  weather  conditions.  However, 
all  endosed  passenger  ^Mces  where 
smoking  is  allowed  must  be 
mechanjcally  ventilated. 

Proposed  §  177.610  establishes 
ventilation  duct  requirements  for  vessels 
carrying  more  than  ISO  passengers. 
These  requirements  are  designed  to  limit 
the  passage  of  flame,  smoke,  and  hot 
gases  throughout  the  vessel's  ventilated 
spaces,  which  minimizes  the  spread  of 
the  fire  and  allows  more  traie  to  fight  the 
fire  before  the  vessel  has  to  be 
abandoned.  Alsa  by  limiting  the  spread 
of  flame,  smoke,  and  hot  gases,  there  is 
less  risk  to  the  health  of  the  passengers 
and  crew.  The  ventilation  dud 
requirements  are  based  on  those  in 
Subchapter  H  and  in  NVIC  6-60  ("Guide 
to  Stmdural  Fire  Protection  Aboard 


Merchant  Vessels"),  suitably  modified 
for  small  passenger  vessels. 

Subpart  G — Crew  accommodations. 
Proposed  §  177.700  contains  more 
specific  guidance  than  existing  {  177.25- 
1  does  on  when  ovemi^t 
accommodations  for  crew  members 
must  be  provided.  As  is  present  Coast 
Guard  policy,  the  proposal  requires  that 
satisfactory  ovemi^t  accommodations 
must  be  provided  whenever  a  vessel  is 
authorized  to  operate  more  than  12 
hours  out  of  a  24  hoiu-  period  without  a 
crew  change. 

Subpart  H— Passenger 
Accommodations.  Proposed  i  177  JOO 
contains  specific  requirements  for  all 
passenger  accommodation  spaces  on  a 
vessel.  Proposed  {  177.810  contains 
specific  requirements  for  overnight 
accommodation  spaces  for  passengers. 
Passenger  overni^t  accommodation 
spaces  indude  cabins,  staterooms, 
berthing  areas,  or  other  spaces, 
containing  beds  or  bunks  allowing 
passengers  to  rest  for  extended  periods. 
They  may  indude  single  person 
staterooms  or  large,  multibunk  berthing 
areas.  Overnight  accommodation  spaces 
do  not  include  spaces  whidi  contain 
only  aeats.  induding  reclining  seats, 
even  if  passengers  may  maain  in  diem 
overnight  The  existing  regulations  only 
contain  specific  requirements,  other 
than  for  seat  arrangements,  for 
passenger  lounge  areas  induding 
ovemi^  and  day  accommodations 
located  below  the  main  deck.  However, 
due  to  the  size,  arrangement  and 
passenger  capadty  of  most  paaaenger 
spaces,  the  requirements  applicable  to 
spaces  below  the  main  dedi  ahould 
generally  also  be  applicable  to 
passenger  spaces  on  or  above  the  main 
deck.  Many  OCMIs  presendy  apply 
most  of  the  requirements  of  existing 
S  177.30-7  to  all  passenger  spaces,  and 
moat  vessels  already  comply  with  these 
requirements  throughout  the  veaad. 
Consequently,  the  expected  coat  of  this 
change  is  minimaL 

Proposed  f  177M0  contains  the  toilet 
requirements  in  existing  i  177.30-5, 
except  that  it  allows  the  use  of  portable 
toilet  fadlities  only  on  vessels  of  not 
more  than  65  feet  in  length  carrying  not 
more  than  49  passengers. 

Subpart  t— Rails  and  Guards. 
Proposed  S  177.900  contains  the  same 
requirements  as  existmg  S  177.35-1  in 
regards  to  minimum  rail  height  and 
locations  with  ooe  notable  exception. 
The  minimum  required  rail  height  on 
ferries  and  vessels  engaged  in  excursion 
operations  is  proposed  to  be  reduced  to 
39%  indies,  lliis  is  to  align  the  small 
passenger  vessel  requirement  with  that 
of  the  1974  SOLAS  Convention  which 
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McognlsM  30V%  tndiM  as  Um  minimum 
height  normally  necMMry  for  Mfety. 
Owner*  may  experience  a  alight  coat 
saving  due  to  this  propoaed  cnanga.  The 
propoaed  regulationa  on  rails  also 
contains  specific  guidance  on  the 
application  of  the  minimum  rail  height 
and  location  requirements  and 
incorporates  existing  Coast  Guard 
policy.  Excursion  trips  are  deflned  to 
include,  but  not  be  limited  to. 
sightseeing  trips,  dinner  and  party 
cruise*,  and  overnight  cruises.  Rails  are 
required  to  be  higher  on  ferries  and 
excursion  vessels  because  of  the  large 
number  of  passengers,  greater 
percentage  of  children,  and  greater 
percentage  of  persons  not  familiar  with 
boats,  who  are  carried  on  such  vessels. 

The  propoaed  rail  regulations  delete 
the  requirement  for  evenly  spaced  rails 
since  even  spacing  has  been  determined 
not  to  be  a  major  safety  consideration. 
However,  the  12  inch  maximum  spacing 
in  the  existing  regdations  is  retained. 

Proposed  1 177.900(a)  containa  a  new 
performance  standard,  which 
incorporates  existing  policy  in  the  Coast 
Guard  Marine  Safety  Manual,  requiring 
that  rails  be  able  to  withstand  the 
cumulative  load  of  all  persons  who  may 
rely  on  them  for  support.  Additionally,  a 
requirement  for  stanchions  located  at  a 
maximum  distance  apart  of  7  feet  is 
proposed. 

To  avoid  confuaion.  the  propoaed 
rulea  do  not  use  the  terra  "sport  flahing," 
used  in  existing  1 177.35-l(d).  Instead, 
the  propoaed  rules  allow  30  inch  rails  to 
be  iiiatallad  in  way  of  a  person  fishing 
from  a  fixed  aeat  who  is  secured  in  the 
seat  by  a  restraining  device.  The 
reduced  rail  height  Is  only  allowed  in 
the  vidnity  of  the  fixed  fishing  seat. 
Higher  rails,  lifelines,  etc,  would  be 
required  to  be  put  above  the  30  inch  rail 
when  a  person  is  not  fishing  from  the 
fixed  seat. 

Propoaed  1 177J00(d)  reviaes  existing 
i  177.35-1(e)  by  stating  that,  on  a  vessm 
where  persons  or  cargo  are  routinely 
dlacharged  in  a  seaway,  the  OCMI  may 
allow  alternatives  to  the  required  rails 
only  where  such  rails  would  actually 
interfere  with  loading  and  unloading. 
Gates  or  removable  rails,  chains,  etc 
must  be  provided  for  discharge 
operations  whenever  possible.  Vesaela 
affected  by  this  proposal  may  include 
dive  boats  and  pilot  boats. 

Propoaed  Subpart  J.  Proposed  Subpart 
I  contains  performance  standards  for 
windows  not  presently  existing  in 
Subchapter  T.  The  proposed  rules 
require  all  glazing  material  to  be  made 
of  material,  such  as  safety  glass,  which 
will  not  break  into  dangerous  fragments. 
These  new  requirements  incorporate 
current  Coast  Guard  policy,  provisions 


of  the  IMO  Code  for  Dynamically 
Supported  Craft,  and  shoreside  building 
requirements.  As  this  type  of  glass  is 
generally  used  by  the  makers  of  marine 
windows  and  portlights  and  included  in 
the  specirications  for  larger  vessels,  the 
coat  of  the  propoaed  requirement  will  be 
negligible.  Windows  and  portholes  must 
also  be  capable  of  withstanding  the 
maximum  load  to  which  they  may  be 
subiected.  Window  design  pressures 
may  be  determined  from  a  recognised 
standard,  such  as  ISO  Standard  3903- 
1977.  or  they  may  be  certified  by  the 
window  manufacturer.  Because  of  the 
necessity  for  good  visibility,  specific 
requirements  are  included  for  visibility 
from  windows  at  the  operating  station. 
A  minimum  light  transmission  rating  is 
also  proposed  to  help  ensure  adequate 
visibility  and  control  unlimited  use  of 
tinted  windows. 

Part  178— Intact  Stability  and 
Seaworthiness 

Part  178  is  a  new  part  containing 
intact  stability  and  seaworthiness 
requirements  for  small  passertger 
vessels.  This  proposal  moves  most  of 
the  stability  and  seaworthiness 
requirements  for  small  passenger 
vessels,  which  are  presently  in  46  CFR 
Subchapter  S.  into  Subchapter  T  for  the 
purpose  of  consolidating  most 
regulations  applicable  to  small 
passenger  vessels  in  one  inspection 
subchapter.  The  intact  stability 
standards  for  small  passenger  vessels 
that  are  more  than  65  feet  in  length, 
carrying  more  than  150  passengers, 
carrying  12  or  more  passengers  on  an 
international  voyage,  have  more  than 
one  deck  above  the  bulkhead  deck, 
exclusive  of  the  pilot  house,  or  which 
are  sailing  vessels,  would  remain  in  46 
CFR  Subchapter  S  to  avoid  duplication 
of  the  requirements  which  are  also 
applicable  to  vessels  regulated  by  other 
subchapters. 

In  addition  to  moving  regulations  that 
pertain  only  to  small  passenger  vessels 
from  Subchapter  S.  thie  proposed 
regulations  revise  some  of  the  existing 
regulations  applicable  to  small 
passenger  vessels  to  reflect  current 
Coast  Guard  policy  and  to  correct  acme 
problems  with  the  application  of 
existing  regulations. 

Section  178.320    Intact  atability 
requirements.  Proposed  ||  178.310  and 
178.320  require  that  a  simplified  proof 
test  be  performed  on  all  small  paasenger 
vessels,  except  those  which  must 
undergo  a  stability  test  as  speciRed  in 
Subchapter  S.  unless  specifically 
dispensed  with  by  the  OCMI.  Existing 
1 171.030  requires  that  a  simplified 
stability  proof  test  need  only  be 
conducted  on  vessels  of  not  more  than 


65  feet  in  length  carrying  more  than  49 
passengers  or  on  any  other  vessel  whose 
stability  is  questioned  by  the  OCMI. 
However,  as  allowed  by  existing 
i  inxaO{B)[2),  many  OCMIs  now 
require  all  small  passenger  vessels  to 
demonstrate  that  they  have  sufficient 
stability,  either  by  the  simplified  proof 
test  or  by  inclining  and  subsequent 
calculations.  The  proposed  change 
emphasizes  that  the  stability  of  all  email 
passenger  vessels  should  be  evaluated, 
not  just  those  carrying  more  than  49 
passengers  or  of  more  than  65  feet  in 
length,  due  to  the  variety  of  hull  forms 
and  outfitting  found  on  small  passenger 
vessels  today.  The  estimated  cost  of  a 
simplified  stability  proof  test  is 
approximately  $200  per  vessel. 

Section  178.340    Intact  stability 
standards  for  pontoon  vessels  in 
protected  waters.  Proposed  1 178.340 
incorporates  policy  currently  in  the 
Coast  Guard  Marine  Safety  Manual 
which  provides  a  simplified  means  of 
testing  the  intact  stability  of  pontoon 
vessels  of  not  more  than  65  feet  in 
length,  carrying  not  more  than  150 
passengers,  and  operating  in  protected 
waters.  The  simplified  test  in  existing 
regulations  is  only  applicable  to 
monohull  vessels. 

Section  178.450    Calculation  of 
Drainage  Area.  Proposed  i  176.450 
revises  the  existing  drainage 
requirements  for  both  well  deck  and 
cockpit  vessels  contained  in  46  CFR 
Subchapter  S  and  contains  a  required 
drainage  area  formula  that  accounts  foR 

(1)  The  volume  susceptible  to 
entraining  water, 

(2)  The  height  of  the  deck  above  the 
waterUne: 

(3)  The  operating  area;  and 

(4)  The  area  of  the  weathertight 
superstructure. 

The  proposed  regulation  still 
distinguishes  between  cockpit  vessels 
that  operate  on  protected  or  partially 
protected  waters  and  other  vessels.  The 
cockpit  vessel  on  protected  waters  is 
considered  immune  to  taking  "green 
water"  over  the  side  and  needs  only  to 
be  able  to  drain  rain  and  spray. 
However,  because  a  vessel  on  partially 
protected  waters  may  periodically 
experience  sea  conditions  similar  to 
those  found  on  exposed  waters, 
comments  are  requested  on  the  possible 
need  for  a  cockpit  vessel  on  partially 
protected  waters  to  have  the  same 
drainage  area  proposed  for  a  vessel  on 
exposed  water*. 

There  have  been  many  complaint* 
from  small  passenger  vessel  owners  and 
architects  over  the  years  about  the 
existing  drainage  area  requirement*  for 
cockpit  and  weU  deck  ve**el*.  The 


existing  drainage  area  requirement  for 
well  deck  vessels,  being  directly 
proportional  to  the  len^  and  height  of 
the  bulwark,  fails  to  take  into  account 
the  deck  volnne  susceptible  to 
entraining  water  or  die  effect  of  deck 
houses  on  free  suiCace  area.  The 
difference  between  a  well  deck  veaael 
and  a  cockpit  vessel  in  the  existing  rules 
can  be  a  matter  of  inches  of  deck  length 
and  minimal  in  the  volume  susceptibte 
to  entraining  water,  yet  the  freeing  port/ 
scupper  areas  required  for  each  type  of 
vessel  can  be  sevieral  hundred  percent 
different 

The  cost  of  this  proposed  drainage 
area  requirement  change  is  considered 
negligible  because  the  amount  of 
drainage  required  can  be  incorporated 
into  the  design  and  construction  of  a 
new  vessel.  The  bmefit  oi  the  proposed 
change  is  that  deck  drainage  will  more 
accurately  reflect  the  amount  of  water 
that  may  be  entrained  on  a  vessel 

Section  178.510    Fixed  ballast 
Proposed  i  178.510  containa 
requirements  concerning  ballast 
installed  to  comply  with  stability 
regulations.  The  proposal  incorporates 
the  requirements  of  i  170.235  of 
Subchapter  S  and  includes  a  new 
requirement  that  solid  ballast  installed 
forward  of  the  collision  bulkhead  be 
installed  and  arranged  to  prevent 
damage  to  the  collision  bulkhead  during 
a  collision. 

The  proposal  requires  that  ballast, 
installed  to  meet  stability  requirements, 
be  both  solid  and  fixed,  since  such 
ballast  provides  a  permanent  and 
verifiable  quantity  of  ballast.  The 
stability  of  a  vessel  can  be  more  easily 
and  safely  maintained  with  solid  fixed 
ballast  than  with  Kquid  ballast. 
However,  solid  ballast  can  pose  a 
danger  if  it  is  stowed  forward  of  the 
collision  buBdiead  in  a  manner  that  may 
cause  the  collision  bulkhead  to  fail  in  a 
collision,  an  example  of  which  would  be 
concrete  forming  a  solid  stmctural 
connection  between  the  stem  of  a  vessel 
and  its  collision  bulkhead. 

Part  179-Subdivieion.  Damage  Stability, 
and  Watertight  Integrity 

Part  179  is  s  new  part  containing 
proposed  subdivision,  damage  stability, 
and  watertight  integrity  requirements  for 
small  passenger  vessels.  This  proposed 
rule  move*  the  applicable  existing 
subdivision,  damage  stability,  and 
watertight  integrity  requirements  of  46 
CFR  Subchapter  S  into  Subchapter  T. 

Sections  170.210  and  179.212 
Watertight  bulkhead  requirements. 
Proposed  ||  179Jn0  and  179.212  contain 
the  existing  requirements  for  watertight 
bulkheads  on  small  passenger  vessels. 
Due  to  the  inherent  hazards  of  operating 


a  vessel,  and  the  need  to  protect 
passengers,  crew,  cargo,  and  the  vessel 
itseU  all  vessels  need  some  degree  of 
flooding  protection.  Consideration  was 
given  to  requiring  collision  bulkheads  on 
vessels  not  presently  required  to  have 
them  and  to  increasing  subdivision 
requirements.  Due  to  the  relatively  high 
cost  of  providing  a  one  compartment 
standard  of  subdivision  or  sufficient 
foam  flotation  on  vessels  of  not  more 
than  65  feet  in  length  and  carrying  not 
more  than  49  passengers,  the  Coast 
Guard  has  not  included  any  increase  in 
the  subdivision  requirements  in  the 
proposed  rules.  Available  casualty 
history  does  not  appear  to  justify  the 
increase  in  cost.  However,  comments 
are  requested  on  the  possibility  of 
extemUng  the  watert^t  bulkhead  and 
subdivision  requirements  to  vessels  not 
presently  required  to  comply  with  such 
requirements. 

Section  179.310(b)(1).  Proposed 
S  179.310(bKl)  contains  a  specific 
requirement  for  the  location  of  a 
collision  bulkhead  with  a  bulbous  bow 
which  comprises  more  than  2  percent  of 
the  underwater  volume  of  die  vessel. 
Two  percent  of  the  underwater  volume 
is  being  proposed  as  a  reasonable  limit 
to  exclude  small  projections  which  do 
not  contribute  si^ficantiy  to  the 
overall  buoyancy.  This  proposal  also 
revises  the  definition  of  length  for  the 
purposes  of  Part  179  so  that  large 
underwater  projections  forward  of  the 
forward  perpendicular  or  aft  of  the  aft 
perpendicular  are  considered  in  locating 
watertight  bidkheads.  These  proposed 
changes  consider  the  effects  that 
underwater  projections  soch  as  bulbous 
bows  have  on  damage  stability.  The 
current  regulations  do  not  adikess  such 
projections. 

Section  179.330    Watertight  doors. 
Proposed  {  179.330  expands  the  existing 
regulations  in  46  CFR  Subchapter  S  to 
clarify  the  Coast  Guard's  policy  on 
watertight  doors,  particularly  as  to 
allowaUe  location.  This  proposed 
section  formalizes  policy  which  allows 
watertight  doors  in  machinery  space 
bulkheads  where  it  can  be  reasonably 
assumed  that  sudi  doors  will  be  kept 
closed,  and  which  requires  special 
approval  by  the  Commandant  in  non- 
machinery  spacebulkheads.  Watertight 
doors  in  subdivision  bulkheads  present 
a  particular  hazard  on  small  passenger 
vessels  because  of  the  relatively  small 
size  of  compartments  and  the  rapidity 
with  which  they  can  flood.  Tlie  noise 
and  heat  associated  with  madiinery 
provides  a  natural  incentive  to  keep 
doors  closed.  TTiis  proposed  regulation 
imposes  no  additional  costs  on  small 
passenger  vessels. 


Section  179.340    Trunks.  Proposed 
§  179.340  incorporates  requirements  for 
trunks  on  large  passenger  vessels  which 
are  currently  applied  to  vessel*  of  more 
than  65  feet  in  length  or  carrying  more 
than  150  passengers.  For  the  purposes  of 
proposed  Part  179.  a  trunk  is  a  large, 
enclosed  passageway  through  any  deck 
or  bulkhead  of  a  vessel  which  would 
include  passageways  referred  to  as 
tunnels  on  certain  vessels.  This  * 

proposed  regulation  is  necessary 
because  some  existing  small  passenger 
vessels  have  trunks  and  the  number  of 
small  passenger  vessels  built  with 
trunks  is  expected  to  increase. 

Section  179.360    Watertight  integrity. 
Pn^MMed  §  179.360  expands  the  existing 
regulations  in  46  CFR  Subchapter  S  to 
clarify  the  requirements  fen-  weathertight 
and  waterti^t  doors  and  hatches, 
particularly  to  prevent  entrapping  water 
within  enclosed  superstructures.  The 
proposed  regulation  does  not  impose 
any  additional  cost  and  will  by  defining 
which  openings  must  be  watertight  or 
weatherti^t  lead  to  fewer 
misconceptions  about  what  is  required 
for  watertight  integrity. 

The  Coast  Guard  has  received  general 
comments  on  the  tripping  hazard  posed 
by  the  coaming  required  by  {  171.124  of 
Subchapter  S  and  which  is  included  in 
proposed  {  179.360.  The  coammgs  are 
required  to  prevent  water  on  a  dedc 
fit>m  flowing  into  die  superstructure  or 
hull  of  a  veMel.  where  the  water  would 
cause  a  reduction  in  stabiKty.  Even 
vessels  operating  on  protected  waters 
can  have  water  on  deck  from  the  wake 
of  other  vessels. 

The  Coast  Guard  is  considering 
revising  the  coaming  requirement 
Specific  comments  are  requested  on  the 
coaming  requirement  and  information 
on  accidents  caused  by  coamings. 
Comments  should  also  address  the  risk 
of  downflooding  on  a  vessel  and  if  the 
elimination  or  reduction  in  height  of 
required  coamings  would  effect  that 
risk. 

Part  180-Lifesaving  Appliances  and 
Arrangements 

Organization  of  Part  180.  The 
lifesaving  equipment  requirements  are 
proposed  as  a  completely  revised  Part 
180.  Hie  structure  of  proposed  Part  180 
is  designed  to  parallel  a  new  functional 
subchapter  being  developed  under  Coast 
Guard  Docket  84-069, 46  CFR 
Subchapter  W  (Part  199).  Subchapter  W 
will  contain  lifesaving  equipment 
requirements  for  large  inspected  vessels. 
This  parallel  structure  will  allow  for 
easy  comparison  of  the  requirements  for 
both  types  of  vessels.  For  example,  the 
requirements  for  Emergency  Position 
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Indicating  Radio  Baaoom  (EPIRBa)  ara 
in  1 18a64  of  this  propoaaL  BPIRB 
raquiramant*  in  Subchaptar  W  wiU  ba  in 
propoaad  1 190.M.  RaqulramanU  for 
iifajadtats  ara  In  |  isan  of  this 
propoaaL  and  will  ba  In  propoaad 
1 180.71  of  Subchaptar  W. 

The  propoaad  ragulatlona  contain 
rafaranca*  to  Subdiaptar  W  in  Mvaral 
placaa  including  ||  ITSUKM.  ISaiO, 

laaisa  laairscg).  and  i8a2io(c). 

Raquiremants  •irailar  to  thoaa  Intandad 
to  ba  publlahad  in  tha  Notica  of 
Propoaad  Rulamaking  for  Subchaptar  W 
ara  pr«Mntly  contained  In  Part  7S 
(Ufaaaving  Bquipmant)  of  Subchaptar  H. 
Subchaptar  H  contains  tha  regulationa 
for  vaaaala  of  at  laast  100  groaa  tons 
carrying  passangars.  If  tha  final  rulas  for 
Subchaptar  W  ara  not  published  prior  to 
publication  of  tha  final  rulas  under  this 
docket  the  Coast  Guard  intends  to 
replace  tha  references  to  Subchapter  W 
contained  in  this  proposal  with 
references  to  Subchapter  H  as  an 
interim  measure. 

Section  laa  10    "V»ry  kugt" amall 
passenger  vessels  with  overnight 
accommodations  for  more  than  40 
passengers  and  sma/J  passenger  vessels 
on  international  voyages.  As  in  other 
parts  proposed  in  this  notice,  small 
passenger  vessels  on  taitamational 
voyages  and  ''very  large"  amaU 
passenger  vessels  with  overnight 
accommodations  for  mora  than  40 
passengers  would  have  to  meat  the 
requirements  for  large  passenger 
vessels.  These  requirements  ara 
presently  located  in  Subchapter  H  and 
will  ba  proposed  for  inclusion  in 
Subchapter  W.  The  International 
Convention  on  the  Safety  of  Life  at  Sea. 
1974,  (SOLAS)  mandates  the  increased 
standards  for  small  passenger  vessels 
on  intamatlonal  voyages.  SmaU 
passenger  vessels  on  international 
voyages  must  presently  comply  tvith 
SOLAS  Ufesaving  equipment  regulations 
which  parallel  the  regulations  of 
Subchaptar  H. 

Even  though  'Vary  large"  small 
passenger  vessels  with  overnight 
accommodations  for  mora  than  40 
passengers  may  measure  at  a  gross 
tonnage  of  lass  than  loa  they  ara  not  of 
the  Ivpa  initially  contemplated  as  being 
regulatad  under  Subchapter  T.  They  are 
mora  closely  related  to  the  vessels  and 
services  covered  under  proposed 
Subchapter  W.  This  proposed  regulation 
is  not  s  significant  change  since  "very 
large"  small  passenger  vessels  with 
overnight  accommodations  for  mora 
than  SO  passengers  ara  usually  required 
to  comply  with  Subchaptar  H.  in 
accordance  with  NVIC  ll-«3. 

Section  taa  13    Applicability  to 
existing  vessels.  The  proposed 


regulations  in  Part  180,  except  for 
ii  18a78(a)(4)  and  180.21a  would  apply 
to  all  existii^  small  passaoaer  vessels. 
Existing  vessels  must  comply  with  the 
following  new  requirements  for 
Ufesaving  equipment  when  applicable 
for  the  sixe  and  route  of  the  vessel- 
Inflatable  survival  craft  survival  craft 
stowage  and  launching  requiraments, 
satelllta  EPIRBs  (including  on  vessels 
operating  within  20  miles  of  a  harbor  of 
safe  rafuge).  and  the  elimination  of  the 
uaa  of  combination  flares.  Proposed 
1 180.15  contains  phase-in  periods  for 
these  new  requirements  applicable  to 
existing  vessels. 

Five  yean  after  the  effective  date  of 
tha  rulM,  vassals  older  than  10  yean  on 
that  data  would  have  to  comply  with  the 
new  survival  craft  raquiremants.  Vaaaels 
between  5  and  10  years  old  would  have 
to  comply  by  the  time  the  vessel  raaches 
the  tenth  anniversary  of  its  kael-laying 
date.  The  purpose  of  this  phase-in 
period  is  to  spraad  the  demand  for  new 
liferafts  and  inflatable  buoyant 
apparatus  over  several  years,  so  that 
manufacturen  can  produce  the 
equipment  without  over-burdening  their 
production  capabilities.  The  phase-in 
plan  also  results  in  older  vessels  being 
equipped  with  Improved  Ufesaving 
equipment  flrat.  An  informal  analysis  of 
casualties  indicates  that  older  small 
passenger  vessels  are  more  likely  to  be 
involved  in  casualties  than  newer 
vessels. 

Section  18ae4    EPIRBs.  For  ve— els 
in  ocean  or  coastwise  route,  the 
regulations  proposed  in  |  ItOM  would 
raquira  the  use  of  Federal 
Communications  Commission  (FCC) 
Type  Accepted  float-free  EPIRBa 
operating  on  the  dedicated  sateUite 
frequency  of  406.025  MHz.  The  present 
regulations  require  Class  A  EPIRBs 
operating  on  121.5/243  MHi.  and  aUow 
an  exemption  for  vessels  operating 
within  20  miles  of  s  harbor  of  safe 
rafuge.  The  elimination  of  the  20  mile 
exemption  is  proposed  since  rapid 
alerting  and  location  of  vessels  in 
distress  in  this  region  is  as  necessary  as 
it  is  further  out  at  sea.  Tha  400  MHz 
sateUite  EPIRB  not  only  provides 
improved  alerting  and  locating  over 
conventional  EPfRBs  operating  on  121  J(/ 
243  MHz.  but  also  avoids  moat  of  the 
false  alarm  problems  on  those 
frequencies.  Pinal  rules  permitting  the 
manufacture  and  sale  of  such  beacons 
have  been  developed  by  the  Federal 
Communications  Commission  (FCC)  and 
ara  expected  to bepubUshed soon  in  the 
Fadasal  Kaglatw.  These  beacons  should 
be  raadily  available  in  1080.  The 
approximate  cost  of  such  Iwacons  is 
presently  S14S0U)0.  However,  as 


availability  and  demand  increases  tha 
price  is  expected  to  decrease. 

Tha  JOAN  LaRIE  III  casualty  Is  an 
example  of  why  tha  exemption  for 
vessels  operating  within  20  miles  of  a 
harbor  of  safe  rafuge  is  being  propoaad 
for  elimination.  The  JOAN  LaRIB  ID  was 
approximately  81  nautical  miles 
offshore  when  it  soddeply  capsized.  No 
diatress  message  was  sent  over  the 
VHF-FM  radiotelephoiie  and  thera  was 
apparently  no  EPIRB  o^  board.  A  rescue 
operation  was  started  |nmediately  only 
because  the  sudden  disappearance  of 
the  vessel  was  noted  Oii  the  radar  of  a 
Brazilian  freighter  whidi  happened  to  be 
cloac  by  and  investigated.  Had  it  not 
been  for  the  proximity  of  the  freighter,  it 
might  have  bMsen  several  more  houra 
before  a  search  and  rescue  operation 
was  started.  Other  casualties,  including 
the  COMET  casualty,  also  indicate  the 
need  for  EPIRBs  on  aU  coastwise  and 
ocean  route  vessels.  The  survivors  from 
the  COMET  were  found  by  a  passing 
yacht  4V4  houra  after  the  vessel  sank. 
Both  the  NT8B  and  a  Coast  Guard 
Marine  Board  of  Investigation  have 
recommended  elimination  of  the 
exemption  to  the  EPIRB  requirement  for 
vessels  operating  within  20  miles  of  a 
harbor  of  safe  r^uge. 

The  Coast  Guard  recognizes  that 
many  ownen  and  operatora  have  121.5/ 
243  MHz  EPIRBs  in  compUance  with  the 
present  regulations,  and  that  this 
equipment  has  a  long  service  Ufe. 
Therefore,  proposed  i  180.15(c)  would 
aUow  121.5/243  MHz  Class  A  (float-free) 
EPIRBs  that  are  installed  on  or  before 
the  effective  data  of  the  final  rules  to  be 
carried  for  about  6  year*.  This  Class  A 
EPIRB  phase-out  period  is  identical  to 
the  phase-out  period  included  in  the 
final  rule,  published  in  the  Fadaral 
Register  of  August  17. 1068  (53  FR 
31004),  for  the  instaUation  of  EPIRBs  on 
fishing  vessels,  fish  processing,  and  fish 
tender  vessels.  The  Notice  of  Proposed 
Rulemaking  for  the  instaUation  of 
EPIRBs  on  fishing  vessels,  fish 
processing,  and  fish  tender  vessels. 
pubUshed  in  the  Fadaral  Register  of 
September  3. 1967  (52  FR  33448), 
proposed  a  phase-out  period  of  10  years: 
however  conunents  supported  a  shorter 
period. 

Although  conventional  121.5/243  MHz 
Class  A  EPIRBs  would  be  acceptable  for 
the  proposed  6  year  phase-out  period, 
thera  are  a  number  of  problems  with 
tiiese  EPIRBa.  The  121.5/243  MHz 
system  has  a  serious  falJM  alarm 
problem.  Although  "COSPAS/SARSAT' 
search  and  rescue  sateUitas  are 
designed  to  receive  121.5  MHz  signals. 
121.5/243  MHz  EPIRBs  are  not  designed 
aa  "sateUite  EPIRBs"  and  their  coverage 
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area  and  alert  and  locate  ability  is 
significanUy  inferior  to  that  of  the  406 
MHz  satellite  EPIRB.  CommenU  are 
requested  as  to  whether  a  shorter  phase- 
in  period  should  be  required  for  small 
passenger  vessels. 

Section  180.88    Distress  flares. 
Proposed  1 180.68  contains  some 
changes  to  the  present  requirements  for 
flares  in  i  180.35. 

As  in  the  existing  regulations,  smaU 
passenger  vessels  on  ocean,  coastwise, 
or  Great  Lakes  routes  would  be  required 
to  carry  12  distress  flares.  However,  the 
combination  flare  and  smoke  signals 
aUowed  by  existing  §  180.35-5(a)(2),  and 
approved  under  46  CFR  Subpart  160.023, 
would  no  longer  be  acceptable  to  meet 
the  requirements  for  distress  flares. 
Existing  combination  signals  could 
continue  to  be  used  until  their  expiration 
dates  have  been  passed.  These  signals 
have  significanUy  lower  flare  and  smoke 
emission  time  than  the  other  flarei;  listed 
in  proposed  (  180.68.  In  addition,  they 
have  been  found  to  eject  hot  slag  as  tiiey 
bum,  which  can  be  a  minor  hazard. 
Hand  flares  approved  under  46  CFR 
Subpart  160.021  must  pass  a  test  in 
which  they  are  burned  over  Uquid 
heptane  without  igniting  the  heptane. 
Flares  approved  using  this  test  have  a 
reduced  likelihood  of  starting  a  fire  due 
to  hot  dripping  slag. 

A  small  passenger  vessel  on  an  ocean 
or  coastwise  route  would  be  required  to 
have  six  hand  held  red  flares  and  six 
orange  smoke  signals,  as  allowed  by  the 
existing  regulations,  or  12  rocket 
parachute  flares  as  required  on  a 
passenger  vessel  an  ocean  or  coastwise 
route  by  existing  Subchapter  H  and  as 
will  be  proposed  in  Subchapter  W.  A 
smaU  passenger  vessel  on  a  Great  Lakes 
route  would  be  required  to  have  six 
hand  held  red  flares  and  six  orange 
smoke  signals,  12  rocket  parachute 
flares,  or  12  hand  held  red  flares  as 
required  on  a  passenger  vessel  on  a 
Great  Lakes  route  by  existing 
Subchapter  H  and  as  wiU  be  proposed  in 
Subchapter  W. 

The  Coast  Guard  received  one 
comment  under  CGD  021-85  that  vessels 
on  river  routes  should  not  be  required  to 
carry  flares.  Vessels  on  river  routes 
often  operate  in  unpopulated  areas 
where  flares  may  bie  needed  to  signal  for 
help  in  an  emergency.  However,  under 
this  proposal,  smaU  passenger  vessels 
on  lakes,  bays,  and  sounds  or  rivers 
would  only  be  required  to  have  six 
flares  because  of  the  increased  chance 
of  such  vessels  being  spotted  from  shore 
within  a  short  time  period  and  because 
they  are  more  accessible  to  rescue 
faciUties  compared  to  vessels  on 
coastwise  or  ocean  routes. 


The  proposed  changes  would  result  in 
a  minor  cost  saving  to  vessels  on  lakes, 
bays,  and  sounds  and  river  routes  due  to 
the  decreased  number  of  flares  required. 

Section  180.71    Lifejackets.  In  this 
proposal,  the  commonly  used  term 
"lifejacket"  replaces  the  term  "life 
preserver"  used  in  existing  Subchapter 
T.  The  term  "Ufejacket"  will  also  be 
used  in  Subchapter  W.  The  Coast  Guard 
intends  to  change  the  references  to  life 
preservera  in  46  CFR  Subchapter  Q, 
Subparts  160.002, 160.005.  and  160.055.  to 
life  jackets. 

Proposed  S  180.71(b)  would  require  all 
vessels  carrying  passengers  to  carry  a 
number  of  child-size  Ufejackets  equal  to 
at  least  10%  of  the  number  of  passengers 
permitted  on  board,  or  such  greater 
number  as  necessary  to  provide  a 
Ufejacket  for  each  {wrson  smaller  than 
the  lower  size  limit  of  the  adult 
lifejackets.  This  proposed  regulation 
would  state  the  requirement  for  chUd- 
size  life  preservers  more  clearly  than  in 
existing  Subchapter  T.  Proposeid 
S  180.71(b)  would  permit  vessels  to  omit 
the  child-size  lifejackets  if  the  vessel 
does  not  carry  pereons  smaUer  than  the 
lower  size  limit  of  the  adult  Ufejackets. 
This  proposal  means  that  child-size 
lifejackets  well  in  excess  of  10%  of  the 
total  number  of  passengers  permitted  on 
board,  may  be  required  for  a  vessel  that 
carries  a  large  number  of  chUdren  on 
infrequent  occasions,  or  for  a  vessel  that 
does  not  normally  monitor  the  numbo- 
of  children  carried. 

The  proposed  regulation  is  a 
clarification  of  present  requirements  for 
small  passenger  vessels.  I^sent 
regulations  in  i  180.25-5(a)  require  "an 
approved  adult  type  life  preserver  for 
each  pereon  carried.  In 
addition,  *  *  *  a  number  of  approved 
Ufe  preservers  suitable  for  children 
equal  to  at  least  10  percent  of  the  total 
number  of  persons  carried".  The  Coast 
Guard  interprets  this  regulation  as 
requiring  a  child-size  Ufe  preserver  for 
each  child  carried,  even  if  more  than 
10%  of  the  persons  on  board  are 
children. 

Adult  lifejackets  are  not  necessarily 
suitable  for  any  and  all  children.  If  the 
Ufejacket  is  too  big  for  a  child,  it  may 
come  off  easily,  it  may  unacceptably 
hinder  the  ability  of  the  chUd  to  climb 
steps  or  otherwise  maneuver,  or  its 
buoyancy  may  be  too  low  on  the  child's 
body  causing  the  child  to  float  with  the 
head  under  water.  The  Coast  Guard  has 
worked  on  the  problem  by  testing  some 
adult  lifejackets  on  children.  Some  were 
found  to  be  satisfactory  for  children 
over  75  pounds.  Recognizing  that  future 
"adult  universal"  size  lifejackets  may  be 
approved  for  persons  smaller  than  90 


pounds,  the  regulations  proposed  in  this 
notice  refer  to  the  lower  size  limit  nf  the 
lifejacket. 

Comments  on  the  issue  of  Ufejackets 
for  children  are  invited.  Comments 
suggesting  alternative  approaches 
should  consider  the  need  to  provide 
appropriate  flotation  devices  for  aU 
children  carried,  as  weU  as  the  problems 
that  are  experienced  by  operators  in 
complying  with  the  requirement. 

Section  180.78    Stowage  of 
lifejackets.  Proposed  S  180.78(a)(4) 
would  require  lifejackets  stowed  more 
than  7  feet  above  the  deck  to  have  a 
means  for  quick  release,  capable  of 
operation  by  a  person  standing  on  the 
deck.  This  is  a  requirement  of  the 
present  regulations  for  large  passenger 
vessels  (46  CFR  75.40-20(b))  and  also  in 
proposed  Subchapter  W,  but  it  does  not 
now  appear  in  Part  180.  Existing 
S  180.25-10(a)  requires  lifejackets  to  be 
stowed  in  places  convenient  to  the 
persons  on  board.  No  significant  cost 
increase  is  expected  to  result  from  this 
proposed  rule  because  vessels  with 
lifejacket  stowage  above  7  feet  would 
probably  already  have  to  have  a  means 
for  release  by  a  person  on  deck  in  order 
to  meet  the  present  "convenient" 
standard. 

Section  180.110    Embarkation 
ladders.  Proposed  S  180.110  requires  an 
embarkation  ladder  at  embarication 
stations  if  the  distance  from  the 
embarkation  deck  to  the  vessel's  lightest 
operating  waterline  is  more  than  10  feet 
lUs  is  expected  to  affect  only  a  very 
smaU  number  of  vessels  with  high 
freeboards.  The  ladder  is  necessary  to 
safely  get  from  the  embarkation  deck  to 
the  water  level  on  high  freeboard 
vessels.  The  approximate  cost  of  a 
satisfactory  embarication  ladder  is  $900. 
This  proposal  is  similar  to  a  requirement 
in  proposed  Subchapter  W  for  large 
inspected  vessels. 

Section  180. 130    Survival  craft 
stowage.  Under  proposed  §  180.130(a). 
each  survival  craft  would  have  to  be 
stowed  in  an  automatic  float-free 
launching  arrangement  so  that  if  a 
vessel  sinks  or  capsizes  the  survival 
craft  would  float  off  its  stowage 
location.  Existing  regulations  do  not 
require  a  float-free  arrangement  for  life 
floats  and  buoyant  apparatus  on  a  smaU 
passenger  vessel.  Existing  Subpart 
180.20  requires  each  Ufe  float  and 
buoyant  apparatus  to  be  held  in  place 
either  by  lashings  which  can  be  easily 
released,  or  by  a  hydrostatic  release  unit 
in  a  float-free  arrangement.  If  lashings 
are  used,  the  survival  craft  would 
probably  remain  on  the  vessel  if  the 
vessel  suddenly  capsized  or  sank. 
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Otkar  inapaction  tubchapten  reaoira 
float-Crv*  launching  arranfamenta  for 
inflatabla  survival  craft.  Additionally, 
when  inflatable  survival  craft  art 
installed  aboard  small  passenger 
vesaela.  they  are  normally  installed  in  a 
float-fraa  arrangement.  However, 
existing  Part  180  does  not  specify  the 
method  of  stowing  Inflatable  survival 
craft  since  they  are  not  now  required  to 
be  carried  on  small  passenger  vessels. 
Navigation  and  Vessel  Inspection 
Clrcdar  (NVIQ 1-83  (Paintera  for  Life 
Floats  and  Buoyant  Apparatus)  and 
NVIC  4-88  (Hydraulic  Release  UniU  for 
Lifarafia,  Ufa  Floats,  and  Buoyant 
Apparatua,  and  Alternate  Float-Free 
Arrangement)  strongly  recommend  that 
lifefloata  and  twojrant  apparatus  be 
stowed  in  float-frae  arrangements. 

A  review  of  caaoaltlaa.  including  the 
lOAN  LA  RIB  IL  DIXIB  LEE  Q.  PEARL  C 
and  nSH-N-FtX>U  resulted  in  the 
determination  that  float-free 
arrangements  are  necessary  for  all 
survival  craft  A  greater  losa  of  life 
would  probably  have  oocurred  if 
survival  crafi  had  not  floated  free  when 
the  cited  vessels  capsized. 

The  propoaed  float-free  requirement 
coukl  be  complied  with  by  the  uae  of  an 
approved  hydrostatic  release  unit,  a  crib 
made  of  pipe  stanchions,  or  similar 
arrangements.  A  hydrostatic  release  unit 
must  be  approved  in  accordance  with 
the  requirements  of  46  CFR  Subpart 
160.062.  Subpart  160.062  describes  the 
procedures  for  the  approval  of  hydraulic 
releases.  Hydrostatic  release  unit  is  the 
commonly  used  term  for  a  hydraulic 
release.  The  term  hydrostatic  release 
unit  will  be  used  in  Subchapter  W.  and 
the  Coast  Guard  intends  to  use  the  more 
common  term  in  a  revision  to  Subpart 
160.062. 

Under  propoaed  1 180.130(c).  with  the 
exception  of  survival  craft  of  not  more 
than  200  pounds  in  weight,  a  survival 
craft  must  not  require  lifting  from  its 
stowed  position  in  order  to  be  launched. 
This  propoaal  ia  a  result  of 
recoounandationa  made  following 
investigatioas  of  the  MERRY  |ANE. 
FINAUSTA  loa  and  CAFT.  JIM 
casualties  where  persona  aboard  these 
vesaela  had  difficulty  launching  survival 
craft  due  to  the  weight  of  the  craft 
Existing  i  180L20-l(a)(6)  presently  UmiU 
the  we^l  of  survival  craft  to  400 
pounds.  This  weight  appears  excessive 
based  on  the  died  casualties. 

An  approved  survival  craft  heavier 
than  200  pounds  could  be  stowed 
aboard  a  vessel  so  that  it  could  be 
launched  by  using  davits  or  other 
arrangements  which  would  allow  the 
sliding  or  dropping  of  the  craft  into  the 
water  without  having  to  be  lifted  by 
persons. 


Comments  are  spedfically  requested 
on  whether  or  not  sny  lifting  should  be 
permitted  to  launch  a  survival  craft  of 
even  as  much  aa  200  pounds.  As  many 
as  3  persons  could  be  needed  to  lift  s 
survival  craft  this  heavy  due  to  the 
shspe  of  some  craft  A  more  realistic 
limitaUon  on  the  weight  of  a  survival 
craft  which  does  not  need  mechanical 
sssistaoce  for  lauoching  may  be  100 
pounds. 

The  cost  to  a  vessel  owner  of 
providing  survival  craft  stowage  which 
complies  with  proposed  i  18ai30  will 
vary  depending  on  the  type  of  survival 
craft  and  the  arrangement  of  a  vessel. 
Costs  will  include  both  the  stowage 
arrangement  and  any  necessary  local 
stren^hening  of  decks  or  other 
modifications.  The  owners  of  fifty 
percent  of  the  vessels  required  to  have 
survival  craft  are  expected  to  incur  a 
coat  of  approximately  $500  per  vessel  to 
comply.  The  cost  for  most  other  vessels 
to  comply  is  expected  to  be  less  than 
$500. 

Section  180.150    Survival  craft 
launching  arrongements.  Proposed 
i  180.150  would  require  a  launching 
appliance  for  each  survival  craft  whose 
embarkation  station  is  located  on  a  deck 
at  least  15  feet  above  the  waterline,  or 
which  is  boarded  prior  to  being  placed 
in  the  water.  A  launching  appliance  for 
an  inflatable  liferaft  or  inflatable 
buoyant  apparatus  could  be  a  davit  and 
winch,  an  inflatable  escape  slide,  or 
anything  else  approved  as  an  equivalent 
by  the  Commandant  to  safely  and 
efTiciently  transport  survivors  from  the 
vesael  and  into  the  survival  craft  in  the 
water.  The  proposed  requirement  is 
similar  to  one  in  existing  Subchapter  H 
and  which  will  be  propoaed  for 
inclusion  in  Subchapter  W. 

The  requirement  for  survival  craft 
launching  appliances  will  not  apply  to 
most  small  passenger  vessels  because 
the  embariiation  deck  on  most  vessels  is 
close  to  the  water.  Most  vessels  can  be 
properly  designed  and  arranged  to  avoid 
having  to  install  launching  appliances. 
However,  the  ovvner  of  one  of  the  few 
small  passenger  vessels,  required  to 
have  launching  appliances  by  the 
proposed  regulations,  is  expected  to 
incur  a  coat  of  approximately  $201000  to 
comply  with  propoaed  i  180.1S0  for  a 
group  of  six  davit-la\mched  liferafts. 

Subpart  E— Survival  craft  Revised 
survival  craft  requirements  are  proposed 
in  Subpart  E  of  Part  180  (if  180J00 
through  18a210).  Under  i  18a202.  each 
small  passenger  vessel  on  sn  oceans 
route  except  when  opersting  in  certain 
sress  at  specified  times  of  the  year, 
would  be  required  to  have  inflatable 
liferafts  of  an  aggregate  capacity  which 
will  accommodate  the  total  number  of 


persons  permitted  on  board.  The  section 
would  allow  life  floets  to  be  substituted 
for  inflatable  liferafts  in  certain  areas  at 
the  indicated  tiroes  of  the  year.  These 
ocean  areas  and  times  of  the  year  have 
been  chosen  to  include  waters  where 
the  mean  low  water  temperature  for 
each  month  approximately  equals  or 
exceeds  50  'F  (15  *C).  The  boundariea 
for  these  areas  have  been  chosen  to 
correspond  with  established  boundaries 
for  Coast  Guard  Marine  Inspection 
Zones,  insofar  as  is  possible,  along  with 
some  common  geographic  breakpomts 
included  in  Certificate  of  Inspection 
route  endorsements.  Marine  Inspection 
Zone  botutdaries  are  established  under 
33  CFR  Part  3.  CommenU  are 
specifically  requested  on  the 
appropriateness  of  the  proposed 
boundaries  for  reduced  survival  craft 

The  present  regulations  require  small 
passenger  vessels  on  an  ocean  route  to 
carry  sufficient  life  floats  for  sll  persons 
on  board.  T^  shortcomings  of  the 
present  regulations  are  that  they  do  not 
provide  adequate  survival  equipment  in 
cold  water.  Life  floats  only  provide 
something  for  persons  in  the  water  to 
hang  on  to.  A  few  people  may  be  able  to 
stand  on  the  platform  in  the  middle  of 
the  life  float,  and  be  immersed 
approximately  waist-deep.  No 
protection  is  provided  for  wind  and 
waves.  Seardi  and  rescue  data  suggest 
that  unprotected  persons  in  the  water 
will  start  to  die  of  immersion 
hypothermia  or  its  complications  after 
two  hours  in  58  T  (15  'C\  water.  Seven 
or  eight  hours  is  about  the  maximum 
expected  survival  time  in  waters  of  this 
temperature.  Expected  survival  times 
drop  In  lower  water  temperatures.  Even 
with  adequate  notification,  rescue 
operabons  in  ocean  waters  can  extend 
for  several  hours,  depending  upon  how 
close  rescue  resources  are.  Liferafts 
provide  out-of-the-water  flotation  and 
protection  from  wind  and  waves  for 
survivors  of  casualties  in  cold  and  rough 
waters,  thereby  reducing  deaths  due  to 
immersion  hypothermia  and  droMrning. 

Under  a  proposal  submitted  as  a 
reault  of  CGD  065-21.  the  National 
Marine  Manufacturers  Association 
recommended  that  vessels  carrying  not 
more  than  12  passengers  operating  on  an 
inland  or  coastwise  route,  which  have 
positive  buoyancy  wrhen  fully  flooded  or 
swamped,  not  be  required  to  have 
survival  craft  Although  persons  could 
hold  onto  a  capsized  vessel  or  stay  in  a 
flooded  veaael  which  has  positive 
buoyaiu:y.  such  a  vessel  would  not 
provide  protection  from  wind,  waves, 
and  hypothermia.  Additionally,  a  vesael 
with  positive  buoyancy  may  still  need 


survival  craft  in  the  event  that  a  fire 
caused  the  abandonment  of  the  vessel. 

The  U.S.  Lifesaving  Manufacturers 
Association  (USLMA)  commented  under 
CGD  85-021  that  all  small  passenger 
vessels  should  be  required  to  carry 
survival  craft  which  will  allow  all 
persons  permitted  aboard  a  vessel  to 
stay  out  of  the  water.  The  Coast  Guard 
does  agree  with  the  USLMA's  concern 
that  persons  be  protected  fit>m 
hypothermia,  and  the  proposed 
regulations  address  that  concern  while 
also  considering  the  cost  of  such 
regulations  on  the  small  passenger 
vessel  industry  and  the  public.  The  ideal 
situation  would  be  to  have  such  survival 
craft  on  all  vessels,  but  it  is  not 
economically  feasible  to  do  so. 

Comments  on  alternatives  to 
inflatable  Uferafts  and  buoyant 
apparatus  which  would  protect  persons 
&x)m  hypothermia  are  specifically 
requested. 

Under  proposed  (  180.2(M.  each  vessel 
in  coastwise  or  Great  Lakes  service 
would  be  required  to  have  inflatable 
buoyant  apparatus  of  an  aggregate 
capacity  which  will  accommodate  the 
total  number  of  persons  permitted  on 
board.  The  section  would  allow  for 
substitution  of  buoyant  apparatus  for 
the  inflatable  buoyant  apparatus  in 
certain  areas  at  the  indicated  times  of 
the  year.  Inflatable  buoyant  apparatus 
are  similar  to  inflatable  liferafts,  except 
that  they  have  no  canopy,  and  carry 
only  a  limited  amount  of  survival 
equipment  This  makes  them  less 
expensive  than  inflatable  liferafts  for 
operators  to  buy  and  maintain.  They 
provide  out-of-the-water  flotation  for 
survivors,  but  the  lack  of  a  canopy 
means  that  there  is  no  protection  frxim 
wind  and  waves.  Nevertheless,  these 
devices  should  be  adequate  for  vessels 
on  coastwise  or  Great  Lakes  voyages 
which  will  typically  be  closer  than 
ocean  voyage  vessels  to  other  vessels 
and  shore-based  rescue  facilities.  As  for 
ocean  voyage  vessels,  coastwise  vessels 
may  substitute  a  device  of  lesser 
lifesaving  capabilities  in  wanner  waters. 
For  coastwise  voyages,  this  is  the  (rigid) 
buoyant  apparatus,  a  device  similar  to  a 
life  float,  but  lacking  the  life  float's 
platform  for  supporting  survivors 
partially  out  of  the  water.  As  for  ocean 
voyage  vessels,  the  times  and  places  for 
the  substitution  are  based  on  a  59  *F 
(15  *C)  mean  low  water  temperature. 
The  boundaries  extend  further  north  in 
the  summer  and  fall  months,  since 
coastal  waters  are  warmer  than  open 
ocean  waters  in  these  months. 

The  present  regulations  for  coastwise 
vessels  require  buoyant  apparatus  for 
all  persons  on  board.  Only  50%  capacity 
is  required  on  the  Great  Lakes  or  on  a 


coastwise  voyage  within  20  miles  of  a 
harbor  of  safe  refuge.  The  OCMI  may 
authorize  carriage  of  fewer  buoyant 
apparatus  if  the  vessel  operates  within 
one  mile  of  shore. 

The  proposed  regulations  for  ocean, 
coastwise  or  Great  Lakes  voyages 
would  provide  out-of-the-water  flotation 
for  survivors  of  casualties  in  cold  and 
rough  waters,  thereby  reducing  deaths 
due  to  immersion  hypothermia.  The 
change  is  consistent  with  findings  of 
shortcomings  of  survival  craft  in 
National  Transportation  Safety  Board 
and  Coast  Guard  investigations  of 
casualties  involving  the  FISH-N-FOOL, 
PILGRIM  BELLE.  COMET,  YANKEE. 
SAN  MATEO.  JOAN  LaRIE  IIL  DIXIE 
LEE  n,  and  PEARL  C. 

Under  proposed  SS  180.206  and 
180.208,  each  vessel  carrying  more  than 
150  passengers  in  lakes,  bays,  and 
sounds  service  or  in  river  service  must 
be  provided  with  inflatable  buoyant 
apparatus  of  an  aggregate  capacity 
which  will  accommodate  the  total 
number  of  persons  permitted  on  board, 
during  those  periods  of  the  year  when 
the  normal  temperature  of  the  water  is 
less  than  59*  F  (15*  C)  in  the  area  where 
the  vessel  operates.  Reductions  would 
be  allowed  for  vessels  operating  in 
wanner  waters,  for  vessels  carrying  no 
more  than  150  passengers,  and  for 
vessels  operating  within  one  mile  of 
shore.  Proposed  §S  180J206  and  180.208 
are  intended  to  fulfill  an  obligation 
under  a  provision  in  the  1984  Coast 
Guard  Authorization  Act  which  required 
the  Secretary  of  Transportation  to 
proceed  vigorously  with  efforts  to 
develop  improved  lifesaving  equipment 
for  use  on  passenger  femes  (Pub.  L  98- 
557).  Ferries  are  typically  large  capacity 
vessels.  As  proposed,  the  requirement 
would  not  be  restricted  to  ferries.  Other 
vessels  of  a  similar  capacity  should  be 
required  to  meet  similar  requirements, 
even  if  they  are  not  in  ferry  service. 

In  order  to  certificate  small  passenger 
vessels  in  Great  Lakes  service,  lakes, 
bays,  and  sounds  service,  or  in  river 
service,  each  OCMI  would  establish  the 
times  of  the  year  when  the  waters 
within  the  OCMI's  zone  normally  equal 
or  exceed  59°  F  (15°  C).  These 
determinations  would  be  based  on 
whatever  reliable  hydrographic  data  is 
available  for  those  waters.  There  is  no 
intent  to  imply  the  need  to  continuously 
monitor  actual  water  temperatures  in 
order  to  comply  with  this  proposal. 

In  the  current  regulations,  46  CFR 
180.10-30(b)  provides  for  substitution  of 
dinghies,  dories,  skiffs,  etc.  for  primary 
lifesaving  equipment  (buoyant 
apparatus  or  life  floats),  "this 
substitution  would  continue  to  be 
permitted  under  proposed  §  180.200(b),  if 


the  boat  meets  the  safe  loading  and 
flotation  requirements  which  the  Coast 
Guard  currently  requires  for  recreational 
boats.  Because  such  boats  would  not 
provide  survival  platforms  equivalent  to 
inflatable  life  rafts  or  inflatable  buoyant 
apparatus,  substitution  for  inflatable  life 
rafts  or  inflatable  buoyant  apparatus 
would  not  be  permitted. 

The  proposed  regulations  would  not 
continue  to  permit  up  to  two  ring  life 
buoys  to  be  substituted  for  a  similar 
capacity  in  buoyant  apparatus  and  life 
floats.  The  substitution  now  appears  in 
46  CFR  180.1O-30(d).  Under  the 
"grandfather  clause"  in  proposed 
S  180.15(a),  existing  vessels  could 
continue  to  use  substituted  ring  life 
buoys  until  they  are  required  to  retrofit 
survival  craft  under  proposed 
§  180.15(b)(1). 

Approximate  cost  for  survival  craft  at 
the  present  time  are  as  follows:  From 
$3500  for  a  6  person  inflatable  liferaft  to 
$6,000  for  a  25  person  inflatable  liferaft; 
bom  $4500  for  a  16  person  inflatable 
buoyant  apparatus  to  $5800  for  a  45 
person  inflatable  buoyemt  apparatus: 
from  $500  for  a  6  person  lifefloat  to 
$1240  for  a  22  person  lifefloat  bam  $480 
for  a  10  person  buoyant  apparatus  to 
$1200  for  a  22  person  buoyant  apparatus. 
The  required  armual  servicing  cost  for 
inflatable  liferafts  is  approximately  $20 
per  person  capacity  of  die  raft  and  the 
servicing  cost  for  inflatable  buoyant 
apparatus  is  approximately  $10  per 
person  capacity. 

Section  180.210    Rescue  boats. 
Proposed  §  180.210  would  require  a 
rescue  boat  on  a  small  passenger  vessel 
of  more  than  65  feet  in  length  unless  the 
OCMI  determines  that  the  vessel  meets 
three  specific  performance  criteria. 
Existing  §  180.10-35  requires  a  rescue 
boat  on  a  vessel  of  more  than  65  feet  in 
length  unless  the  OCMI  determines  that 
the  vessel  is  of  such  design  and  ~~ 

operating  characteristics  that  the  vessel 
provides  a  satisfactory  rescue  platform. 
The  proposed  regulation  includes  more 
specific  performance  standards, 
compared  to  the  existing  regulations,  as 
to  when  the  design  and  operating 
characteristics  of  a  vessel  might  make  a 
rescue  boat  unnecessary.  An  OCMI  may 
consider  a  rescue  boat  unnecessary  on  a 
vessel  of  more  than  65  feet  in  length  if: 

(1)  The  vessel  can  be  easily 
maneuvered  alongside  a  person  in  the 
waten 

(2)  The  vessel  has  a  low  freeboard,  a 
platform  (including  a  satisfactory 
portable  platform)  or  a  similar 
arrangement  so  that  the  crew  can  pull 
the  person  bom  the  water  and 

(3)  The  master  or  mate  can  easily  see 
the  person  in  the  water  bom  the 
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operating  staUon  while  th«  vetael 
approachea  the  peraon. 

The  propoaed  regulation  alao 
authorizea  the  OCMI  to  require  a  rescue 
boat  on  a  vesael  of  not  more  than  65  feet 
in  length  which  can  not  aatiafactorily 
ierva  as  a  rescue  platform.  The  existing 
requirement  for  a  rescue  boat  only 
applies  to  a  vessel  of  more  than  65  feet 
in  length.  This  change  would  give  the 
OCMI  the  option  to  require  a  rescue 
boat  on  the  few  vessels  of  not  more  than 
65  feet  in  length  that,  even  with  their 
small  sixe.  are  not  adequately  arranged 
or  maneuverable  to  serve  as  a  rescue 
platform,  or  which  are  involved  in 
operations  which  would  prevent  the 
rapid  recovery  of  a  peraon  in  the  water. 
An  example  of  a  small  vessel  which 
may  need  a  reacne  boat  is  a  dive  vessel 
that  cannot  get  underway  to  assist  a 
passenger  who  had  entered  the  water 
for  diving  or  snorlieling  and  cannot 
return  to  the  vessel.  Five  fatahties 
involving  diving  accidents  occurred  from 
1863  through  1967,  in  one  marine 
inspection  lone  alone,  which  may  have 
been  prevented  by  the  use  of  a  rescue 
boat.  The  victims  had  been  transpofted 
to  the  dive  site  by  small  passenger 
vessels  of  not  more  than  66  feet  in 
length. 

Rescue  boats  on  vessels  of  more  than 
65  feet  in  length  would  be  required  to  be 
installed  and  arranged  as  will  be 
proposed  in  Subchapter  W.  The 
requirementa  in  propoaed  Subchapter  W 
primarily  inoorporata  the  regulations  on 
rescue  boats  contained  in  the 
International  Convention  for  the  Safety 
of  Life  at  Sea.  1974.  Under  this  proposal, 
approved  inflatable  boats  could  be  used 
as  rescue  boats.  Rescue  boats  on  vessels 
of  not  more  than  66  feet  in  length  would 
have  to  be  aatlafactory  to  the  cognizant 
OCMI.  This  would  allow  the  OCMI  to 
consider  the  siae.  arranfement  and 
operation  of  such  smaller  vessels  when 
requiring  a  suitable  rescue  boat. 

Pari  181 — Fire  Protection  Equipment 

Subpart  A — General  Provigjons.  The 
regulations  proposed  in  this  part  would 
not  apply  to  existing  vessels  except  as 
noted  in  |  161.115.  Proposed  1 161. 115(b) 
reauires  that  an  existing  vessel  with  a 
hull  or  aaachinery  space  boundary 
bulkhead  compoaed  of  or  sheathed  on 
the  interior  in  fiber  reinforced  plastic 
(FRP)  must  comply  with  proposed 
1 161.40(X  which  contains  requirements 
for  fixed  gas  Are  extinguishing  systems 
and  Are  detecting  systems.  A  separate 
fire  detecting  system  would  not  be 
required  if  a  fixed  gas  extinguishing 
system  capable  of  automatic  discharge 
upon  heat  detection  is  installed.  Such 
systems  can  be  easily  Installed  on  most 
Flip  small  pasaenger  vessels. 


The  only  other  small  passenger 
vessels,  in  addition  to  those  compoaed 
of  FRP,  which  would  be  required  to  have 
fixed  gas  extinguishing  systems  are 
vessels  with  gasoline  machinery  or  with 
paint  lockers,  which  are  presently 
required  to  have  such  systems  by 
existing  1 181.20-1. 

The  discussion  in  the  preamble  of 
propoaed  Subpart  D  of  Part  161  includes 
the  general  need  for  Bxed  gas  fire 
extinguishing  systems  and  fire  detecting 
systems.  Because  of  the  significant 
benefit  of  having  such  systems, 
consideratkw  was  given  to  requiring 
fixed  gas  fire  extinguishing  systems  and 
fire  delecting  systems  on  all  existing 
vessels,  However,  retrofitting  all 
existing  vessels  would  have  a 
substantial  cost  impact  on  the  small 
pasaenger  vessel  industry.  Casualty  data 
was  therefore  analjrxed  to  see  which 
existing  ves— la  have  the  greatest  need 
for  fixed  qrstems.  This  analysis  showed 
FRP  small  paaaenger  veaaete  suffered  a 
disproportionate  share  of  the  number  of 
and  monetary  damage  from  fires.  Thirty- 
four  percent  of  all  machinery  space  fires 
on  small  passenger  veeaels.  from  1961 
throng  1966,  occurred  on  FRP  vessels 
although  FRP  vessels  comprise  only  20 
percent  of  the  small  passenger  vessel 
fieet.  That  is  a  fleet  percentage  to  fire 
percentage  ratio  of  1.7:1.  In  comparison, 
the  fleet  percentage  to  fire  percentage 
ratio  for  wooden  small  passenger 
vessels  is  1.25:1.  The  ratios  for  vessels 
made  of  steel  or  aluminum  are  much 
lower.  Only  FRP  small  passenger 
vessels  would  be  required  to  have  fixed 
gas  fire  protection  systems  and  fire 
detecting  systems  because  the  risk  of 
such  vasaak  having  machinery  space 
fires,  and  hence  the  cost-benefit  ratio,  is 
significantly  greater  than  for  vessels 
composed  of  other  materials. 

Propoeed  %  161.115(c)  requires  that 
existing  vessels,  which  use  gasoline  or 
other  fuels  having  a  flash  point  of  110*F 
or  lower,  comply  with  the  requirement 
of  proposed  1 181.40(Xi)  to  install  a 
flammable  vapor  detection  system.  The 
general  need  for  such  systems  is 
explained  in  the  discussion  in  the 
preamble  of  proposed  Subpart  D  of  Part 
161. 

Existing  small  passenger  vessels 
would  not  have  to  install  fixed  gas 
extinguishing  systems,  fira  detecting 
systems,  or  flammable  vapor  detection 
systems  until  3  years  after  the  effective 
date  of  the  final  rules. 

Subpart  C — fire  Maw  Syttem. 
Proposed  1 181.300  increases  the 
existing  required  flow  rate  from  the  fire 
pump  on  a  vessel  of  more  than  65  feet  in 
length  from  SO  gallons  per  minute  (gpm) 
at  60  pai  at  the  pump  outlet  to  80  gpm  at 


50  psi  delivered  simultaneously  at  the 
two  highest  hydrants  on  the  vessel.  The 
new  requirements  ara  considered  to 
better  provide  for  a  vessel's  needs  for 
fire  fighting.  The  simultaneous  flow  is 
required  to  ensure  that  sufficient 
coverage  can  be  provided  from  a  lead 
hose  and  backup  hoae  when  at  least  two 
hydrants  are  required  on  a  vessel 
Recommended  fire  fighting  practice 
includes  the  use  of  a  lead  hose  and  a 
backup  hose. 

A  vessel  of  not  more  than  65  feet  in 
length  carrying  more  than  49  passengers 
would  be  required  to  have  a  power 
driven  fire  pump  that  delivers  50  psi  in 
sufficient  volume  to  provide  an  effective 
stream  of  water  from  a  fire  hose 
attached  to  the  highest  hydrant.  The 
current  requirement  for  such  a  vessel  is 
only  for  an  effective  stream  from  a  hose 
at  the  hi^iest  hydrant.  This  proposal 
gives  an  owner  a  specific  requirement 
which  can  be  used  to  properly  design 
the  fire  main  system.  A  pressure  of  50 
psi  should  be  sufficient  to  provide  an 
adequate  stream  of  water  for  fire 
fighting  on  most  vessels  of  not  more 
than  65  feet  in  length. 

Under  the  proposed  ruias.  the  power 
driven  fire  pump  must  be  capable  of 
both  remote  and  local  operation.  Remote 
operation  is  necessary  to  exuure  a  fire 
pump  can  be  started  quickly  in  event  of 
a  fire.  Presently,  on  moat  veaaels.  a 
person  must  go  into  the  unmanned 
engineroom.  locate  the  pump,  make  sure 
necessary  piping  is  properly  arranged, 
and  then  start  the  pump.  This  wastes 
valuable  time,  poasibly  allo«ving  a  fire  to 
enlarge.  Also,  with  limited  crew  and  no 
assurance  that  the  required  deckhands 
have  any  training  in  engineering 
practices,  requiring  the  capability  of 
remote  operation  of  the  fire  pump  is  the 
best  way  to  ensure  that  fire  fighting 
water  will  be  readily  available  and  that 
the  crew  will  be  able  to  perform  other 
fire  fighting  tasks. 

Proposed  1 181 J20  requires  all  fire 
hose  nozzles  to  be  combination  type 
nozzles  capable  of  supplying  a  solid 
stream  and  a  spray  pattern. 
Combination  nozzles  are  not  presently 
required  but  are  being  proposed  to 
provide  both  straight  streams  and  fog 
streams  necessary  to  fight  fires  of 
different  types.  Ail  other  inspected 
vessels  are  presently  required  to  have 
combination  nozzles.  The  proposed 
rules  require  that  all  nozzles  on  vessels 
of  more  than  65  feet  in  length  be  Coast 
Guard  approved  smaller  vessels  would 
not  be  required  to  have  approved 
nozzles.  The  only  nozzles  approved  by 
the  Coast  Guard,  under  46  CFR 
Subchapter  Q.  are  combination  nozzles. 


Subpart  D — Fixed  Fire  Extinguishing 
and  Detecting  Systems.  Proposed 
1 181.400  specifies  the  required  fire 
protection,  detecting,  and  extinguishing 
equipment  for  certain  spaces  on  small 
passenger  vessels  depending  on  the  use 
of  the  space,  (tie  number  of  passengers 
carried,  and  the  nature  of  service.  The 
proposed  rules  contain  an  important 
increase  in  the  fire  fighting  capability  of 
small  passenger  vessels.  Kclsting 
9  181.20-1  requires  the  installation  of  a 
fixed  carbon  dioxide  fire  extinguishing 
system  in:  Machinery  and  fuel  tank 
spaces  of  all  vesseb  using  gasdine  or 
other  fuel  having  a  flash  point  of  110  T 
or  lower,  paint  and  oO  rooms  and 
similar  hazardous  spaces,  and 
inaccessible  cargo  spaces  used  for 
combustible  cargo,  bi  addition  to 
retaining  the  requirements  of  existing 
S  181.20-1,  proposed  {  181.400(a] 
requires  a  fixed  gas  extingoisldng 
system  in  all  machinery  spaces 
containing  main  propulsion  machinery, 
internal  combustion  engines  of  over  50 
hp,  or  oil  fired  boilers. 

Prior  to  proposing  the  requirements 
for  fixed  gas  fire  extinguishing  systems, 
all  reported  machinery  space  fires  on 
small  passenger  vessels  during  the 
period  1961-1906  were  evaluated.  During 
that  period  there  were  fifty  machinery 
space  fires  reported  to  the  Coast  Guard, 
which  represents  57  percent  of  the 
reported  fires.  The  number  of  actual 
fires  may  be  hi^ier  since  aB  fires  are  not 
required  to  be  reported.  Of  the  50 
reported  fires,  5  resntted  in  the  total  loss 
of  the  vessel  In  21  of  the  fires,  a  fixed 
gas  fire  extinguishing  sirstem  probably 
would  have  resulted  in  a  significant 
reduction  in  damage  to  the  vessel  by 
preventing  the  spread  of  the  fire  once  it 
was  discovered.  The  remaining  fires 
were  either  quickly  extinguished  with 
portable  fire  extinguishers  or  went  out 
on  their  own. 

As  a  result  of  die  M/V  PILGRIM 
BELLE  casualty  in  1085.  the  NTSB 
recommended  that  a  fixed  gas  fire 
extinguishing  system  be  required  in  the 
machinery  space  of  all  small  passenger 
vessels  witfa  overnight  accommodations 
for  more  than  SO  passengers.  Coast 
Guard  investigators  have  also 
recommended  fixed  gas  fire 
extinguishing  syttems  in  the  machinery 
space  of  small  passenger  vessels 
following  fires  in  those  spaces  on  three 
other  vessels. 

Under  existing  |{  175.05-l(b]  and 
175.05-15,  the  OCMI  and  Coinmandant 
may  require  certain  vessels  to  be 
equipped  with  fixed  gas  fire  . 
extinguishing  systems  and  detecting 
systems  in  accordance  vrith  Subchapter 
H  when  the  size  of  the  vessel,  nature  of 


voyages,  and/or  the  hazards  involved 
are  incompatible  with  the  existing 
requirements.  NVIC  11-63  notes  that  a 
vessel  with  overnight  accommodations 
for  more  than  50  passengers  should 
normally  be  required  to  ooanply  with  the 
fixed  gas  fire  extinguishing  system  and 
detecting  system  requirements  of 
Subchapter  H.  Hakn  systems  are  not 
addressed  in  current  r^i^tions;  the 
present  policy  guidance  regarding  these 
systems  is  contained  in  NVIC  6-72, 
Change  1,  Guide  to  Fire  Fighting 
Equipment  Aboard  Merchant  Vessels. 

In  develqimg  the  proposed 
requirements  for  fixed  gas  fire 
extinguishing  systems,  the  followmg 
requirements  and  recommendatiops  for 
other  vessels  were  considered:  46  CFR 
Subchapter  H  (Plsssenger  Vesaeis).  1974 
Safety  of  Life  at  Sea  Coavention.  NVK: 
5-86  ("Voluntary  Standards  for  U.S. 
Uninspected  Commeroal  Fnhing 
Vessels"),  NVIC  6-72  ("Guide  to  Fire 
Fighting  EqeiftmoA  Aboard  Merchant 
Vessels").  National  Fire  Protection 
Association  Standard  101  (life  Safety 
Code"),  and  Canadian  regnlatians  for 
small  pasaenger  vessris. 

Proposed  1 181.400(b)  discnsaes 
altemativet  and  exo^ptions  to  the 
requireramt  for  a  fixed  gas  fire 
extingnishiog  sytlem  tiiat  oonplies  with 
propMed  f  181.4ia  Propoaed  i  181.410 
contains  the  design,  inatallalion,  and 
testing  reqoirements  for  costtMn 
engineered  tfwtemm.  Proposed 
{  lS1.4ia(b)(2)  would  permit  the  use  of 
pre-enginieered  Hakn  systems,  whidi 
were  originally  developed  for 
recreational  vessels,  in  a  normally 
unoccupied  space  if  the  vohune  of  die 
space  is  not  more  than  1200  cubic  feet 
lie  largest  size,  pre-engmeered  ssrstem 
presently  approved  is  only  capable  of 
protecting  a  space  of  not  more  than  1200 
cubic  feet.  Hie  terms  "custom 
engineered"  and  "pre-engineered"  are 
derived  from  industry  standards  and  are 
defined  in  proposed  {  175.400. 

Proposed  1 18L400(b)(3)  allows  a  B-4I 
portable  fire  extinguisher  to  substitute 
for  a  required  fixed  system  for  paint 
lockers  and  spaces  containing 
flammable  liquid  stores  with  a  volume 
of  not  more  than  200  cubic  feet 

Proposed  {  181.400  also  requires  fire 
detecting  systems  to  provide  early 
detection  of  fires,  allowing  time  for 
evacuation  and  efiiective  fue  fighting.  A 
fire  detecting  system  would  be  required 
in: 

1.  A  normally  unoccupied  machinery 
space  containing  propulsion  machinery, 
an  internal  combustion  engine  of  over  SO 
hp,  gasoline  powered  machinery,  or  an 
oil  fired  boiler,  if  the  machinery  space  is 
not  fitted  with  an  automatically 


actuated  fixed  gas  fire  extinguishing 
system  capable  of  automatic  discharge 
upon  heat  detection; 

2.  Each  accommodation  space  and 
service  space  on  a  vessel  carrying  more 
than  ISO  passengers; 

3.  Each  accommodatiMi  space  and 
service  8j;»ace  on  a  vessel  with  overnight 
accomraodatioas  for  more  than  49 
passengen  and/or  carrying  more  than 
400  passengers;  and 

4.  An  enclosed  vehicle  space. 
The  pn^MJsal  requires  modular 

independent  smoke  detecting  enits. 
which  comply  %vith  UL  Standard  217  for 
recreational  vehicles,  for  berthing 
spaces  on  vessels  with  overnight 
accommodations  for  not  more  than  49 
passengers.  Finally,  on  vesaeis  with 
overnight  accommodations  for  more 
than  49  passengers  or  carrying  more 
than  400  passengers,  the  proposal 
requires  independent  beat  detectors  Cor 
the  activation  of  fixed  fire  extinguishing 
systems  over  all  grills,  broilers,  and 
deep  fat  fiyers. 

Proposed  1 181.400(1)  requires  that  all 
vessels  using  gasoline,  or  any  fuel  with  a 
flash  point  of  110*  F  or  lo«wer.  be 
equipped  with  a  fiammaUe  vapor 
detection  system  complying  with 
Underwriters  Laboratories  standards. 
These  detectcvs  are  necessary  to  detect 
volatile  vapors  which  may  rnult  in 
explosion  and  fire.  Three  of  the  four 
persons  injured  in  reported  fiiel  related 
fires  and  explosions  on  small  passenger 
vessels  during  the  period  1981-1986 
were  on  gasoline  powved  vessels.  One 
of  the  in|«rie8  ocoured  chie  to  the 
explosion  and  fire  on  tke  M/V 
QUINSIPPI  at  Zunmg.  IL  in  1962.  The 
QUINSIPn  had  actually  been  equipped 
with  a  vapor  detector;  however,  after 
the  detector  alarm  soonded  several 
times  the  master  assumed  the  detector 
via*  detective  and  turned  it  off  when  be 
could  not  detect  any  gasoline  leak  or 
buildup.  Properly  used  flammable  vapor 
detectors  may  have  prevented  all  three 
of  the  casualties  and  saved  more  than 
$50,000  in  damages.  The  estimated  cost 
of  a  vapor  detecticm  system  for  the 
average  g^ff^Hno  powoed  vessel  is  $200. 

Sul^Mul  E— Portable  Fire 
Extinguishers.  Propoaed  i  iSUStOOia) 
allows  the  selection  of  Hakm  portable 
fire  extinguishers  wlucfa  are  not 
addressed  in  existing  Subchapter  T.  It 
also  requires  that  the  number  of 
portable  extinguishers  ten 
accommodation  ^woes  be  based  on  the 
area  of  the  space,  as  is  the  requirement 
of  Subchapter  H  for  laige  passengera 
vessels. 

Subpart  F— Additional  Equ^tmeaL 
Proposed  i  181.610  requires  all  vessels 
to  have  three  buckets  capable  of  being 
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uMd  for  fif«  flfhting  inatead  of  the 
portable  hand  lira  pump  raquirad  by 
exitlina  |  im.lO-S.  Numaroua  Coaat 
Guard  field  unita  have  reported  that  the 
portable  hand  pumpa  are  unaatlifactory 
for  fire  fighting.  Presently,  a  portable 
hand  bilge  pump  may  alao  aerve  as  a 
fire  pump,  but  the  combination  ptunp 
many  owners  use  to  serve  as  both  ■ 
bilge  and  a  fire  pump  is  unsatisfactory 
for  fire  lighting.  Buckets  are  considered 
to  be  more  beoefidal  than  portable  hand 
fire  pumpe  becauae  they  can  actiially 
provide  a  greater  water  volume,  are  less 
expensive,  and  are  maintenance  free. 

Part  182— Machinery  Installations 

Ceimral.  The  basic  format  and 
contents  of  proposed  Pari  182  is 
unchanged  from  the  existing  regulations 
except 

(1)  Requirements  for  gasoline  and 
diesel  machinery  installations,  not 
including  ventilation  requirements,  are 
combined  to  eliminate  redundancy,  and 

(2)  The  materiala  tables  for 
independent  gaaoline  and  diesel  hiel 
tanks  in  the  existing  regulations  are 
combined  with  limitations  on  use 
included  in  footnotes. 

Subpart  B — PropuUion  Machinery. 
Propoeed  1 182.200  requires  that  all 
engines  be  provided  with  at  least  two 
means  for  stopping  the  engines  under 
any  operating  conditiona.  Diesel  and  gas 
turbine  engines  rated  at  300  horsepower 
or  more  would  also  be  required  to  have 
an  emergency  overspeed  shut  down 
device.  This  proposal  reflects  the 
requirements  of  paragraph  9.Z3  at  the 
IMO  "Code  of  Safety  for  Dynamically 
Supported  Craft"  (MO  Code).  However, 
as  incorporated  here,  its  application  is 
not  limited  to  d)mamically  supported 
craft  as  it  is  a  safety  feature  beneficial 
to  all  engine  inatallations  regardless  of 
vessel  type.  The  economic  impact  of  this 
requirement  is  expected  to  be 
Insignificant  as  a  maiority  of  engines  are 
currently  equipped  with  adequate 
shutdowns.  Most  classification  society 
rules  also  require  an  emergency 
overspeed  shutdo%vn  device  on  large 
engines  on  classed  vessels.  Although 
few  small  passenger  vessels  are  classed. 
dassificaUoo  society  rules  provide 
acceptable  guidance  for  machinery 
inatallations  on  small  passenger  vessels. 

Subpart  C — Auxiliary  Machinery. 
Propoeed  1 182.320  incorporates  current 
policy  and  applicable  regulations  in 
Subchapter  F  on  hot  water  heaters  and 
pressure  vessels  which  are  presently 
applied  to  small  passenger  vessels.  This 
proposal  allows  the  installation  of 
moderately  sised.  electric  hot  water 
heaters  which  meet  Underwriters 
Laboratories  Inc.  standards.  This 


proposal  imposes  no  additional  costs  on 
small  passenger  vessel  owners. 

Subpart  D — Specific  Machinery 
Requirements.  Proposed  1 182.410(b) 
regulates  the  design,  construction,  and 
materials  used  for  machinery  containing 
high  energy  rotating  parts,  lliis 
pruviaion  was  incorporated  from 
paragraph  9.1.3  of  the  IMO  "Code  of 
Safety  for  Dynamically  Supported 
Craft"  As  incorporaled  here,  these 
requirements  are  not  limited  to  DSC  but 
apply  to  all  engine  installations, 
regardless  of  vessel  type. 

Proposed  1 182.420  revises  the 
requirements  on  air  cooled  engine 
installations.  Existing  Part  182  limiU  air 
cooled  engine  installations  to  gasoline 
auxiliary  engines  on  open  deck  and 
diesel  auxiliary  and  propulsion  engines 
above  and  below  deck.  However, 
current  policy,  expressed  in  Volume  D  of 
the  Marine  Safety  Manual,  paragraph  10 
A.2.|.  permits  air  cooled  auxiliary  and 
propulsion  gasoline  engines  that  meet 
ABYC  Project  P-ia  This  policy  applies 
to  all  veeaels  although  Protect  P-10  was 
intended  only  for  small  crafL  Therefore, 
propoeed  1 182.420  would  allow  an  air 
cooled,  gasoline  auxiliary  engine  to  be 
located  on  a  weather  deck  of  any  vessel 
but  only  in  an  enclosed  or  partially 
enclosed  space  on  a  vesael  of  not  more 
than  86  feat  in  length  carrying  not  mora 
than  12  passengers,  and  only  if  the 
engine  installation  complies  with  ABYC 
Project  P-ia  An  air  cooled,  gasoline 
propulsion  engine,  regardless  of  Its 
iocatiod.  would  only  be  allowed  on  a 
vessel  of  not  more  than  66  feet  in  length 
carrying  not  more  than  12  passengers, 
and  only  if  the  engine  installation 
complies  with  ABYC  Proiact  P-ia 

Propoeed  1 182.422  incorporates 
current  regulations  in  Subchapter  F  and 
existing  policy  for  keel  cooler  and  grid 
cooler  installations.  The  existing 
regulations  do  not  address  such 
installations. 

Proposed  1 182.42S  differentiates 
between  requirements  pertaining  to  wet 
and  dry  exhaust  systems.  Due  to  their 
higher  operating  temperature,  dry 
exhaust  systems  must  meet  standards 
more  stringent  than  standards  for  wet 
exhaust  systems.  Existing  regulations  do 
not  differentiate  between  wet  and  dry 
exhaust  systems.  As  a  result,  certain 
standards,  which  should  only  apply  to 
dry  exhaust  systems,  are  unnecessarily 
applied  to  all  exhaust  installations.  Such 
standards  include  stringent  bulkhead 
penetration  and  other  insulation 
requirements.  These  requirements  would 
be  revised  to  apply  only  to  dry  exhaust 
systems.  Nonmetallic  flexible  hose  is 
permitted  by  existing  Part  182  in  both 
wet  and  dry  exhauat  systems.  The 
revlsioo  proposes  permitting 


nonmetallic  exhaust  hose  only  for  wet 
exhaust  systems,  consistent  with  current 
policy  and  ABYC  Proiect  P-1.  Materials 
listed  in  ABYC  Proiect  P-1  would  be 
accepted.  These  revisions  to  the  engine 
exhaust  cooling  requirements  are 
expected  to  provide  a  cost  savings  of 
$200  for  a  vessel  equipped  with  a  water 
cooled  exhaust  system. 

Proposed  1 182.440(a)(1)  and  Table 
182.440(a)(1)  allow  aluminum  alloys  5062 
and  5063  of  ASTM  6208  to  be  accepted 
as  materials  for  independent  fuel  tanks. 
The  existing  tables  on  independent  tank 
materials.  Tables  182.1S-25(a)(1)  and 
182.20-25{a)(1).  only  specifically  allow 
the  use  of  aluminum  alloy  5086.  The 
proposal  is  consistent  with  current 
policy  although  the  alloys  are  not  listed 
in  the  existing  tank  material  tables.  The 
maximum  capacity  of  an  independent 
tank  built  with  the  tabulated  thicknesses 
in  proposed  Table  182.440(a)(1)  is  400 
gallons.  Above  400  gallons,  tariks  must 
be  designed  with  a  factor  of  safety  of 
four  on  the  ultimate  strength  of  the 
material  used,  with  a  design  head  of  not 
less  than  4  feet  of  liquid  above  the  top  of 
the  tank.  This  is  consistent  with  current 
policy  and  the  requirements  for 
independent  tanks  constructed  under 
Part  58  of  Subchapter  F.  and  recognizes 
that  large  tanks  must  be  individually 
designed  to  ensure  adequate  streng^ 

Proposed  i  182.440(8M7)  allows 
independent  fuel  tanks  with  horizontal 
dimensions  exceeding  30  inches  to  be 
installed  either  without  any  baffles,  or 
with  baffles  which  are  more  than  30 
inches  apart  if  design  calculations  show 
that  baffles  located  at  intervals  of  not 
more  than  30  inches  are  not  necessary. 
The  existing  regulations  require  that  an 
independent  fuel  tank  have  baffles  at 
intervals  of  not  more  than  30  inches  if 
the  tank  exceeds  30  inches  in  any 
horizontal  dimeiuion.  An  estimated  cost 
savings  of  SlOO  is  expected  for  each 
vessel  having  tanks  which  would  not  be 
required  to  have  baffles  under  this 
proposed  regulation. 

Proposed  i  182.455  accepts  U.S.CG 
Types  AL  A2.  Bl.  and  B2  flexible  hoses 
for  fuel  line  applications  subject  to 
operating  pressures  of  less  than  5  psi. 
The  final  rule  on  fuel  system  standards 
for  recreational  boats,  published  May 
27. 1987  (52  FR  19726).  discusses  the  four 
fuel  hose  types.  Although  the  recently 
published  requirements  do  not  limit  the 
use  of  Types  Al,  A2,  BL  and  B2  flexible 
hoses  to  5  psi  for  recreational  boats,  the 
proposed  5  psi  limitation  for  these  hoses 
on  small  passenger  vessels  is  consistent 
with  current  policy.  This  will  allow 
owners  and  managing  operators  to  more 
easily  procure  off-the-shelf  flexible 
hose*  and  will  provide  an  approximate 


$30  savfaigs  over  a  wira-rainkiroed. 
flexible  hose  whidh  would  otherwise  be 
required  by  propoeed  1 182.455(aX2)(ii) 
and  is  now  reqoired  by  |i  182.1S- 
40(a)(3)  and  182.ao^«0(a)(2)ru). 

Proposed  1 182.4S5(aH2Kv)  requires 
that  a  flexible  hose  assembly  in  a  fuel 
line,  which  includes  the  hose,  cover,  and 
fittings,  meet  the  Society  of  Automotive 
Engineers  (SAE)  standard,  SAE  J1942— 
"Hose  and  Hose  Assemblies  for  Marine 
Applications,"  or  be  specifically 
approved  by  the  Commandant  Standard 
SAE  )1942  is  presently  in  a  draft  form 
and  is  expected  to  be  pubBshed  as  an 
accepted  standard  by  die  Society  of 
Automotive  Engineers  prior  to 
promulgation  of  ttie  final  rule  onder  this 
docket.  Existing  If  182.15-40(a)(3)  and 
182.20-40(a)(2)  require  that  a  flexible 
hose  cover  be  determined  to  be  self- 
extinguishing  in  accordance  with  ASTM 
Specification  D1092,  which  is  oo  longer 
valid,  and  that  the  hose  assembly 
vvithstand  a  free  burning  gasoline  test 
Proposed  SAE  J1042  includes  a  fire  test 
requirement  as  well  as  many  of  the 
other  requirements  for  flexible  hoses  in 
proposed  S  182.455(aH2).  Flexible  hoses 
which  would  meet  SAE  J1942  are 
expected  to  be  %videly  available.  If 
proposed  SAE  |1942  is  not  adopted  prior 
to  issuance  of  the  final  rule  tmder  tUa 
docket  the  Coast  Guard  intends  to 
require  nonmetallic  flexible  hose 
assemblies  to  meet  the  requirements  at 
40  CFR  56.60-25(c)  of  this  chapter. 

Subpart  E— Bilge  »  Ballast  Systems. 
Proposed  1 182.^00  requires  that  vessels 
of  more  than  65  feet  in  length  with 
overnight  accommodatioiu  far  mare 
than  49  overnight  passengers,  and 
vessels  of  more  than  65  feet  in  length 
carrying  more  than  150  passengers, 
comply  with  the  bilge  system 
requirements  of  46  CFR  S«^)chapter  F 
(Si  56.50-50  and  S&50-65),  with  the 
exception  of  emergency  fa^lge  pump 
requirements.  This  proposal 
incorporates  provisions  of  NVIC 11-83. 
The  application  of  Subchapter  F 
regulations  to  vessels  carrying  more 
than  150  passengers  is  based  on  current 
1 175i)S-l(b)  which  allows  the  OCMI  to 
apply  Subchapter  F  to  vessels  carrying 
more  than  ISO  passengers.  This  revision 
will  ensure  consistent  treatment  among 
OCMI  zones  and  provides  a  more 
adequate  level  of  safety  for  "very  large" 
small  passenger  vessels  with  overnight 
accommodations  for  more  than  49 
passengers  and  large  daytime  excursion 
vessels  than  do  the  specific  bilge 
requirements  proposed  in  Subchapter  T. 
Compliance  with  the  Subchapter  F 
regulations  would  cost  approximately 
S400  more  per  vessel  than  compliance 


with  the  specific  Subchapter  T  bilge 
requirements. 

Proposed  S  182.520  would  revise 
existing  {  182.25-10.  The  existing 
regulations  require  that  vesseb  of  not 
more  than  65  feet  in  length  be  equipped 
with  a  pcHlable  hand  bi^  pump.  1^ 
Coast  Guard  has  received  several 
comments  on  the  inadequacy  of  portable 
hand  pumps.  Under  the  proposed 
regulation,  power  pomps  would  be 
allowed  as  an  ahemative  when  portable 
and  fixed  hand  pamps  are  required. 
Where  a  power  pump  used  as  an 
alternative  to  a  hand  pump  serves  as  the 
second  required  pump  on  a  vessel,  it 
must  be  sui^ied  by  a  source  of  power 
independent  of  the  other  power  bilge 
pump. 

Vessels  of  not  more  than  65  feet  in 
length  and  carrying  not  more  than  49 
passengers,  other  than  ferry  vessels, 
would  be  aDowed  to  use  fixed  electric, 
submersible  pomps  to  serve  as  die 
power  bilge  pump  reqidred  by  proposed 
Table  18£520(a).  Submerged  electric 
bilge  pomps  are  not  specifically 
authorized  by  the  existing  regulations. 
These  pomps  are  oflen  the  preferred 
option  of  builders  and  have  proven 
successful  in  certain  applications.  The 
acceptance  of  electric  sabmersible  bi^ 
pumps  reflects  current  policy  of  many 
OCMIs  and  satjafactoty  experience  widi 
such  pimipa.  The  use  of  sndi  pomps  may 
result  in  a  cost  savings  of  $150  per 
vessel 

The  propoeed  roles  addbess 
catamaran  type  holla  by  incorporating 
current  policy.  Piorided  die  bilge  pumps 
are  of  suitable  capadty  and  are  located 
separately  in  each  buH  only  two  bilge 
pumps  will  be  reqoired  w^iere  the  fire 
pump  is  cross  oomiected  with  the  bUge 
system  and  each  bilge  pomp  is  capaUe 
of  dewatering  the  oppcwite  hull  through 
permanent  piping. 

Proposed  i  182.530  requires  that  bilge 
level  alarms  be  installed  in  all 
imattended  madiinery  spaces  located 
below  the  deepest  load  waterline  on 
vessels  of  at  least  26  feet  in  length. 
Review  of  casualties  indicate  that  a 
contributing  cause  of  many  sinkings  and 
founderings  is  undetected  flooding.  In 
many  cases,  eariy  detection  of  flooding 
would  have  saved  a  vessel.  The 
National  Transportation  Safety  Board 
has  recommended  that  bilge  level 
alarms  be  required  on  certain  small 
passenger  vessels.  The  net  cost  for  such 
an  installation  is  estimated  to  be 
between  $200  and  $400  per  vessel. 

Subpart  F— Steering  Requirements. 
Proposed  Subpart  F  contains  new 
requirements  for  minimum  rudder  swing 
times,  a  rudder  angle  indicator  for 
certain  vessels,  electrical  requirements. 


and  rudder  stops.  Existing  steering 
regulations  in  Part  182  do  not 
adequately  address  the  variety  of 
steering  arrangements  found  on  small 
passenger  vessels.  Existing  regulations 
further  fail  to  give  sufficient  guidance  as 
to  what  constitutes  a  "suitable  steering 
apparatus."  The  expanded  steering 
requirements  in  the  proposed  rules  give 
specific  guidance  for  safe  design  and 
installation  of  steering  systems.  These 
revisions  reflect  current  safety 
standards  for  steering  systems  and  are, 
for  the  most  part  consistent  with 
steering  systems  presently  being 
designed  for  small  passenger  vessels. 
Most  existing  vessels  already  meet  the 
proposed  requirements.  However, 
proposed  {  182.610  includes  a  new 
requirement  for  a  rudder  angle  indicator 
on  vessels  of  more  than  65  feet  in  length 
with  power-driven  steering  gear.  Small 
passengo-  vessels  are  presendy  not 
required  to  have  rudder  angle  indicators. 
A  review  of  steering  casoalties  on  all 
vessels  with  power  actoated  steering 
shows  that  a  rudder  angle  indicator 
provides  the  initial  iwticatian  of  a 
casualty.  The  proposed  requirement  is 
consistent  widi  regulations  presently 
requiring  rudder  angle  indicators  on 
vessels  comparable  in  size  to  small 
passenger  vessels  of  more  than  65  feet  in 
length,  including  aB^tan  supply  vessels 
and  sailing  school  vessels.  The  pn^Miaed 
steering  sjrstem  requirements  are 
expected  to  result  in  only  minor  coat 
increases  for  most  vessels.  A  vessel  of 
more  than  65  fieet  in  length  is  expected 
to  have  an  estiaated  coat  increase  of 
$150  primarily  doe  to  the  rodder  angle 
indicator  requirements. 

Subpart  G— Piping  Systems.  I¥oposed 
Subpart  G  addrnses  the  materials  osed 
in  and  the  installation  of  piping  systems. 
The  proposal  contains  a  tiered  set  of 
requirements  that  range  from  materials 
being  acceptable  to  die  OCMI  for  non- 
vital  systems  under  150  psi  to  invoking 
Subchapter  F,  Subpart  56.60.  for  vital 
systems  on  vessels  of  more  than  65  feet 
in  length  with  overnight 
accommodations  for  more  than  49 
passengers  and  on  all  vessels  carrying 
more  than  150  passengers.  Several 
OCMIs  currendy  impose  similar 
standards  and  the  economic  impact  of 
the  proposal  should  be  negligible. 

Existing  Subpart  182.40  addresses 
nonmetallic  piping  materials.  In  the 
proposed  rules,  the  requirements  on 
nonmetallic  piping  materials  section 
have  been  retained  in  S  182.720.  and  a 
new  section,  §  182.730,  on  nonferrous    ' 
metallic  piping  materials  has  been 
developed  from  existing  regulations  in 
Subchapter  F.  with  modifications  to 
reflect  ciurent  policy  on  the  use  of 
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aluminum  piping.  PropoMd  1 182.730  it 
not  txpcctsd  to  CTMlt  ■  tifBlflcanl 
acooomie  tnirden  ••  Um  majority  of  tha 
raquiramantt  raflact  axiatinf  Coaal 
Guard  policy  and  tmall  paaaaiMer  vaaad 
induatry  practicaa  on  tha  uaa  oi 
nonfarroua  metallic  piping. 

Part  169— Electrical  Inatailatlona 

Ganafo/.  Propoaad  Part  183  updataa 
the  axlatlng  alaictrical  regulatkma  by 
providing  raouiramanta  mora 
appropriate  for  tha  sophiiticatad 
alactrical  tyatama  found  on  amall 
paaaenger  veaaala  today  and 
incorporataa  currant  polidea  and 
practicaa  which  have  bean  accepted  by 
the  Coaat  Guard.  To  eliminate  aoma 
radundancv,  timilar  ragulationa  in  tha 
axlating  Subpart  183.06.  "Electrical 
inataUationa  Oparatlng  at  Potantiala  of 
Laaa  Than  80  Volta."  and  axiatin| 
Subpart  18S.ia  "Electrical  inaUlTationa 
Opanrating  at  Potentials  of  80  VolU  or 
MBra."  have  been  consolidated. 

Section  183.310    Pow»r  Sourctt. 
Propoaad  1 183.310  raqulraa  that  each 
veasal  which  raliaa  on  electricity  to 
power  ita  ship's  service  loads,  have  two 
aouroea  of  alectrical  power  capable  of 
provMlag  power  to  certain  essential 
loada.  The  combination  of  a  generator  or 
alternator  driven  by  tha  main  engine, 
and  a  battery,  would  meat  thJa 
requlremanL  Thia  propoaad  requirement 
is  Intended  to  prevent  tha  failure  of  one 
power  source  mna  disabling  a  vaaaaL 
The  coet  to  comply  with  thia  propoaed 
requiramant  variea  for  each  veaael.  Moat 
small  paaaenger  veaaala  of  not  more 
than  n  feat  in  length  presently  comply 
with  the  propoaed  reauirement  For 
Inatanca.  a  vessel  with  battery  startad 
proDulsion  machinery  with  an  alternator 
to  charge  the  battery  would  comply.  A 
small  paaaenger  veaael  with  a  large 
aenerator  for  ship's  service  loads  may 
nave  to  have  a  second  generator  at  a 
coat  of  mora  than  tl.00a  However,  since 
moat  larger  small  passenger  veaaala 
being  built  today  are  being  equipped 
with  two  generators,  tha  actual  coat  to 
the  small  passenger  vessel  industry  of 
this  requirement  Is  considered  minimal 

Sections  183,322  and  183.324 
Multiple  genemton  and  dual-voltage 
generaton.  Propoaed  ||  183.322  and 
183.324  addreaa  tha  installation  of 
multiple  generators  and  dual  voltage 
generators.  The  requirementa  are 
written  to  ensure  that  the  operation  of 
multiple  generators  does  not  )eopardize 
a  veaael  or  persona  onboard.  A  dual- 
voltage  generator  la  required  to  have  its 
neutral  grounded  at  the  switchboard  to 
ensure  that  the  ground  voltage  can  be 
properly  monitored.  Since  moat  small 
paaaenger  vessels  already  comply  wrlth 
the  proposed  requirements,  the  actual 


coat  to  tha  amall  paaaenger  Induatiy  of 
thaea  requirementa  la  cooaldarad 
mlntmal. 

Section  183.340    Cable  and  Wiring 
ReouirementM.  Propoaad  1 183.340  would 
raplaoa  exiatiiv  ||  183j06-4a  163.06~45. 
188.08-Ba  and  18S.1&-2&  Thia  new 
section  incorporataa  praaant  practicaa 
and  Coast  Guard  policy  on  the 
inatallatloo  and  use  of  cable  and  wire. 
Tha  Coaat  Guard  has  received  numerous 
comments  recommending  that  the 
existing  regulations  be  revlaed  to  reflect 
such  polldaa  and  practioea.  The 
propoeed  regulation  allows  use  of  cable 
constructed  to  National  Electrical  Code 
standarda.  Underwriters  Laboratories 
listed  marine  cable,  or  any  cable 
constructed  In  accordance  with  i  111.80 
of  40  CFR  Subchapter  |  (Electrical).  Thia 
proposal  eliminates  the  outdated  tables 
in  existing  Subchapter  T  on  maximum 
oirtent  carrying  capacities  for  cable  and 
incorporataa  by  reference  electrical 
industry  standarda.  Tha  propoaad 
aectioo  is  expected  to  impoea  no 
additional  coat  on  the  small  paaaenger 
vessel  industry. 

Section  183.354    Battery  inetaJlation. 
Propoaad  i  183 JM  contains 
requirements  for  three,  different  size 
battery  categoriea.  Thia  new  aection  is 
necessary  becauae  battery  systems  of 
the  slae  not  adequately  rHulatad  by  tha 
existing  Subchapter  T  are  Deing 
installed  oo  tha  lufar  amall  paaaenger 
veaaala  being  built  today.  CompUanca 
with  the  propoaed  ragulationa.  primarily 
adopted  from  48  CFR  Subchapter ) 
(Electrical),  will  decraaaa  the  hazarda 
associated  with  larger  battery  systema. 
T)ds  regulation  la  only  expected  to 
increase  coats  on  new  small  paaaenger 
veaaels  which  have  large  battery 
inatallations.  Most  vessels  built  with 
small  or  moderate  inatailatlona  already 
comply  with  the  propoeed  regulatioaa 
for  thMe  battery  inatailatlona. 

Section  183.300    Semiconductor 
rectifier  gyMtema.  Propoaed  1 183.300 
contains  new  raquiremants  for 
semiconductor  rectifier  systema  (SCR). 
The  use  of  SCRs  in  the  marine 
environment  is  becoming  common 
practice.  The  propoeed  requirements 
enaure  that  the  inatallatloo  of  thaea 
systems  in  vital  circuits  does  not 
ieopardlxa  a  system's  integrity  or  the 
safety  of  persona. 

Section  183M0    Overcurrent 
Protection.  Propoeed  1 183.380  changes 
the  requirements  for  lighting  branch 
droiit  protection.  The  preaant 
requirements  limit  lighting  branch  circuit 
breakers  to  15  amperes.  "The  proposed 
regulationa  allow  for  lighting  branch 
circuits  to  utilize  30  ampere  drctiit 
breaker  protection.  This  reflects  present 


electrical  induatry  atandarda  and  the 
National  Electrical  Coda. 

Section  183.410    Lighting  fixture*. 
Propoaed  1 183.410  contains  more 
speclflc  requirements  for  lighting 
fixtures  than  the  existing  regulations. 
Exiating  1 183i)6-38  only  states  that 
lights  on  vessels  with  electrical 
Installations  operating  at  potentials  of 
laaa  than  SO  volta  must  be  of  types  listed 
by.  or  types  equal  to  thoae  listeid  by. 
Underwriters  Laboratoriaa  or  other 
recognixad  teatlog  laboratoriaa.  The 
propoaad  regulationa  list  specific 
requireaients  diat  a  lighting  fixture  on  a 
small  paaasi^r  vaeaal  ra^nfleaa  of  the 
electrical  system,  must  meet  General 
safety  Inatallation  requirements,  auch  aa 
securing  of  fixtures  and  protection  of 
expoaed  globes  and  lenses,  which 
Ugnting  fixtures  on  small  paaaenger 
veaaala  should  and  do  normally  meet, 
are  adopted  in  thia  propoaal  from 
1 111.75-20  of  Subchapter ).  The 
propoaal  doea  retain  the  current 
requirement  contained  in  exiating 
i  183.10-20(1).  that  lighting  fixtures  on  a 
veaael  with  electrical  installations 
operating  at  potentiala  of  50  volts  or 
more  meet  UL  Standard  SOS.  "Standard 
for  Marine  Type  Electrical  Lighting 
Fixtures.**  or  be  constructed  in 
accordance  with  the  requirements  of 
other  racoyiizad  testing  laboratories. 

A  lighting  fixture  In  an  electrical 
ayatam  of  more  than  50  volta  need  not 
be  listed  by  Underwriters  Laboratoriaa, 
but  an  owner  must  show  the  fixture 
complies  with  UL  505.  UL  505  contains 
separate  requirements  for  both  interior 
and  exterior  lighting  on  a  veaael.  The 
Coaat  Guard  has  received  comments 
that  interior  lighting  should  be  allowed 
to  meet  UL  Standard  57,  "Electric 
Lighting  Fixtures."  UL  57  does  not 
provide  for  the  vibration  and  movement 
that  fixtures  are  subject  to  on  vessels. 
However,  lighting  fixtures  listed  under 
UL  57  may  be  used  in  interior  spaces  on 
a  vessel  if  an  owner  can  afaow  that  the 
fixture  also  complies  with  the 
requirements  of  UL  505. 

Section  183.430    Portable  lights. 
Proposed  1 183.430  requires  that  each 
veaael  be  equipped  with  at  least  two 
portable  battery  lights.  Existing 
i  184.30-1  only  requires  that  each  vessel 
have  a  suitable  number  of  lights. 
Requiring  a  specific  minimum  number 
of  lights  will  help  eliminate 
inconaistendes  and  ensure  that  vessels 
are  adequately  equipped.  On  moat 
veaaala.  at  least  two  portable  lights 
would  be  necessary  upon  failure  of 
primary  lighting. 

Section  183.432  Emergency  lighting. 
Propoaed  1 183.432  requires,  on  a  vessel 
of  more  than  65  feet  in  length. 


emergency  lighting  capable  of  providing 
sufficient  lighting  to  allow  persons  to  get 
to  open  decks  from  all  accommodation 
spaces,  machinery  spaces,  and 
workspaces  on  the  vessel.  Existing 
§  180.30-5  only  requires  that  emergency 
lighting  be  fitted  along  the  line  of  escape 
on  a  vessel  having  lounge  areas  below 
the  main  deck.  However,  emergency 
lighting  is  especially  necessary  on  larger 
vessels  where  flashlights  would  provide 
insufficient  lighting  because  of  vessel 
size  or  the  number  of  passengers 
carried.  This  proposal  therefore  requires 
that  vessels  of  more  than  65  feet  in 
length  have  emergency  lighting  for 
escape  from  all  spaces.  Vessels  of  not 
more  than  65  feet  in  length  would  only 
be  required  to  have  the  emergency 
lighting  presently  required,  lihis 
proposal  is  not  expected  to  have  a 
significant  cost  impact  on  the  industry 
since  most  vessels  are  presently 
equipped  with  satisfactory  emergency 
lighting. 

Section  183.510    Propulsion  engine 
control  systems.  Proposed  S  183.510 
contains  new  requirements  for 
controlling  propulsion  engines.  It 
requires  that  a  vessel  have  a  means  for 
shutting  down  a  propulsion  engine  at 
each  location  where  a  propulsion  engine 
can  be  started  or  its  speed  controlled. 
The  means  to  ahut  down  must  be 
independent  of  the  speed  control 
Pilothouse  control  units  normally 
comply  with  this  requirement. 

Proposed  S  183.510  also  requires  that 
a  vessel  with  only  one  propulsion  engine 
have  a  backup  means  of  controlling  ^ 
propulsion  engine  in  addition  to 
pilothouse  control.  A  mechanical 
linkage  propulsion  control  system  that 
has  a  disconnect  device  fitted  at  the 
engine  to  disconnect  the  remote  control, 
with  an  efficient  means  to  operate  the 
engine  locally,  would  meet  this 
requirement.  A  twin  engine  vessel  with 
independent  remote  propulsion  controls 
would  not  need  backup  means  of 
controlling  the  engines.  The  proposed 
requirements  help  ensure  that  a  vessel 
will  not  be  disabled  due  to  a  single  fault 
of  a  propulsion  engine  control  system. 
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Part  184— Vessel  Control  and 
Miscellaneous  Systems  and  Equipment 

Section  184.115    Applicability  to 
exiating  vessels.  The  regulations 
proposed  in  this  part  would  apply  to 
existing  vessels  except  as  noted  in 
{  184.115.  Most  of  the  requirements  in 
proposed  Part  184  are  contained  in  the 
existing  regulations.  New  requirements 
being  proposed  for  inclusion  in  Part  184 
were  evaluated  for  need  and  cost  to 
determine  whether  they  should  be 
applicable  to  existing  vessels.  An 
existing  vessel  would  not  have  to 


comply  with  §{  184.402(d).  184.404. 
184.406, 184.408, 184.410,  and  184.602  of 
this  part  unless  the  OCMI  specifically 
requires  compliance.  This  provision  is 
included  because  some  OCMIs  presently 
require  the  installation  of  electronic 
navigational  equipment  on  certain 
vessels  due  to  the  route  and  service  of 
those  vessels,  and  the  weather  and 
vessel  traffic  conditions  within  a 
particular  marine  inspection  zone. 

Due  to  the  need  to  ensure  that  all 
passengers  can  be  properly  advised  in 
emergency  situations,  the  new 
requirement  for  a  public  address  (PA) 
system,  in  proposed  §  184.610,  would  be 
applicable  to  existing  vessels.  However, 
so  that  an  owner  has  sufficient  time  to 
plan  for  the  installation  and  cost  of  a  PA 
system,  a  phase  in  period  for  PA 
systems  on  existing  vessels  is  proposed. 

An  existing  vessel  would  also  have  to 
comply  with  the  new  requirement  for  a 
first  aid  kit  in  proposed  S  184.710. 

Sections  184.210  and  184.220   Heating 
and  cooking  equipment.  Proposed 
S§  184.210  and  184.220  were  primarily 
developed  fivm  existing  {  183.10-45 
(Electric  heating  and  cooking  equipment 
(50  volts  or  more)).  The  requirements  in 
existing  §  183.10-45  are  safety 
provisions  that  generally  should  be 
applicable  to  all  heating  and  cooking 
equipment,  not  just  electrical  heating 
and  cooking  equipment  American  Boat 
and  Yacht  Council  (ABYC).  National 
Fire  Protection  Association  (NFPA),  and 
Underwriters  Laboratories  (UL) 
standards  were  considered  in 
developing  the  proposed  regulations. 
These  two  proposed  sections  are 
expected  to  have  negligible  cost  impact 
since  most  vessels  already  comply  with 
these  standards. 

Section  184.240    Gas  cooking 
systems.  No  regulations  are  included  in 
proposed  {  184.240  in  this  notice.  The 
Coast  Guard  intends  to  place  final  rules 
developed  under  Coast  Guard  docket 
83-013,  "Carriage  and  Use  of  Liquefied 
and  Non-liquefied  Gas  as  Cooking  Fuels 
on  Vessels  Carrying  Passengers,"  in  this 
section.  Final  rules  under  CGD  83-013 
are  expected  to  be  published  by  January 
1989. 

Section  184.300    Ground  tackle  and 
mooring  lines.  The  requirements  In 
proposed  §  184.300  are  basically  the 
same  as  in  existing  §  184.10-1.  The 
Coast  Guard  has  received  several 
comments  reconmiending  that  specific 
guidance  be  provided  in  the  regulations 
on  anchoring  equipment.  However,  the 
size  and  type  of  anchors,  cables,  and 
hawsers  necessary  to  safely  anchor  or 
moor  a  vessel  vary  significantly  and  are 
dependent  on  many  factors.  No  single 
table  or  guide  could  fairly  cover  each 


possible  situation.  Therefore,  the  Coast 
Guard  is  proposing  that  the  owner  be 
responsible  for  determining  how  best  to 
outfit  a  vessel  with  ground  tackle  and 
mooring  lines,  subject  to  the  approval  of 
the  OCMI.  Numerous  industry  standards 
and  classification  society  rules  are 
available  as  guidelines. 

Subpart  D — Navigation  Equipment. 
Proposed  Subpart  D  contains  new 
requirements  for  certain  navigational 
equipment  including  a  lighted  compass, 
radar,  fathometer,  and  an  electronic 
position  fixing  device.  This  equipment  is 
designed  to  improve  the  safety  of 
navigation  and  reduce  the  risks  of 
collisions,  groundings,  and  other 
navigational  casualties. 

Much  of  the  navigation  equipment 
being  proposed  is  presently  required  to 
be  installed  only  on  inspected  vessels  of 
at  least  1600  gross  tons.  The 
navigational  equipment  is  required  on 
vessels  of  at  least  1600  gross  tons  due  to 
the  inherent  risks  of  operating  such  large 
vessels.  There  are  also  many  inherent 
risks  in  operating  small  passenger 
vessels  due  to  the  number  of  passengers 
carried,  operating  areas,  and  the 
increased  size  of  the  vessels.  As  with 
vessels  of  at  least  1600  gross  tons,  the 
inherent  risk  of  operating  many  small 
passenger  vessels  can  be  reduced  by  the 
installation  and  use  of  electronic 
navigational  equipment 

A  review  of  small  passenger  vessel 
casualties  for  the  period  1981-1986 
showed  several  casualties  in  which 
equipment  that  the  Coast  Guard  is 
proposing  to  require  was  installed 
aboard  the  involved  vessels  at  the  time 
of  the  casualties.  The  installed 
equipment  would  have  aided  the 
masters  of  these  vessels  in  avoiding  the 
casualties  if  the  equipment  had  been 
properly  used. 

When  Subchapter  T  regulations  were 
initially  promulgated,  electronic 
equipment  such  as  radar,  LORAN.  and 
fathometers,  was  unavailable  or 
prohibitively  expensive.  However,  with 
improved  technology  and  mass 
production,  costs  have  decreased  and 
availability  has  increased,  making  it 
practical  for  many  owners  to  voluntarily 
outfit  their  vessels  with  state  of  the  art 
equipment. 

1.  Section  184.402    Compasses. 
Proposed  §  184.402.  which  replaces 
existing  S  184.20-1,  contains  new 
requirements  that  when  compasses  are 
required,  they  be  mounted  at  the 
operating  station  when  a  vessel  is 
underway  and  that  they  be  illuminated 
when  the  vessel  is  authorized  to  operate 
at  night.  These  requirements  would 
incorporate  standard,  safe  marine 
practices  to  ensure  that  all  small 
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paM«ngar  veMcb  foUow  such  practicas. 
BecauM  most  veu«U  already  hava  a 
llahtad  and  mounted  compats.  the  coat 
of  thaae  propoeed  reguJatiooa  ia 
aagUgibie. 

1  SecUon  184.404    Aadbr.  Propoaad 
1 164.4IM  raqulraa  nariiia  radar  ayataaw 
on  certain  veaaela.  Rxtating  Subchapter 
T  does  not  require  radar  for  any  veasal. 
The  Coast  Guard  determined  that  four 
clasaes  of  vcaaals  would  moat  benefit 
from  a  radar  syatem,  whan  the  coat  of 
such  a  systen  is  considered,  due  to  their 
route,  nighttime  operations,  and  size  or 
number  of  pasaengars.  The  four  clasaes 
include  "very  larfs"  small  passenger 
vessels  with  overnight  accommodations 
for  mora  than  40  passengers;  vessels 
operating  on  oceans,  coastwiae.  and 
Great  Lakes  routes  carrying  mora  than 
40  passengera;  vessels  carrying  mon 
than  ISO  passengera:  and  DSC  certified 
for  nighttime  or  restricted  visibility 
operations.  The  risk  of  collliion  or  other 
casualty  due  to  improper  navigation 
would  be  decreaseid  if  radar  is  installed 
and  properly  used  on  the  four  classes  of 
vessels  addressed  by  this  proposal 

As  a  result  of  the  PILGRIM  BELLE 
casualty,  the  National  Transportation 
Safety  Board  (NTSB)  recommended  that 
"very  large"  smaO  passenger  vessels 
with  overnight  accommodations  for 
mora  than  49  pasaeogen  operatixtg  on 
any  route  other  than  rivers,  be  equipped 
with  a  gyrostabilixed  radar.  The  Coast 
Guard  does  not  believe  that  the  benefits 
of  a  gyroatabillzed  radar  on  a  small 
passenger  vessel  would  outweigh  the 
cost.  However,  the  Coast  Guard  is 
proposing  that  all  "very  large"  small 
passenger  vessels  with  overnight 
accommodations  for  mora  than  49 
passengera  be  equipped  with  radar 
which  need  not  be  gyrostabilixed.  The 
Coast  Guard  is  proposing  that  even  the 
"very  large"  small  passenger  vessels 
operating  on  river  routes  have  radan  to 
decrease  the  risks  involved  in 
navigating  long  stretches  of  riven  In 
restricted  visibility. 

Similarly,  vessels  operating  on 
oceans,  coastwise,  or  Graat  Lakes 
routes  and  carrying  mora  than  4B 
paasengan,  and  all  vessels  carrying 
mora  than  ISO  passengers,  face 
incraased  risks  as  a  rasult  of  their  reutea 
and  sixa.  Vessels  certificated  to  operate 
on  oceaiM.  coastwise,  or  Great  Laikes 
routes  often  do  so  at  night  or  may 
encounter  unexpected  restricted 
visibility  conditions  or  poor  weather. 
Such  vessels  primarily  include  party 
fiahlng  boats  and  crew  boats.  Vessels 
carrying  more  than  ISO  passengers  are 
normal^  large  vessels  with  less 
maneuverability  than  smaller  vassals. 
Consequently,  they  would  benefit  from 


earlier  waning  of  tepandiag  ooUMona 
as  wSL  aa  iwpfovad  navigaHoaal  ability. 
A  vaaaal  eparatlag  en  an  oceans, 
coaatwiae.  or  Graal  Lakaa  rovta  carrying 
mora  than  40  paaaanfara.  or  canyiog 
more  than  UO  pMaaagera  oa  any  route, 
but  which  does  net  hava  oveniight 
acoonuBodattoos  lar  Bora  than  40 
passengera.  wo«U  not  be  required  to 
have  radar  if  the  OCKO  deteraiines  that 
the  operation  of  the  veaaal  involvea 
minimal  navigational  risk  due  to  auch 
facton  aa  United  veaaal  traffic  in  the 
araa  or  limited  risk  of  sodden  reduced 
visibility. 

Propoaad  1 1M.404  also  requiras  radar 
on  all  dynamically  supported  craft 
certificated  tor  nighttime  or  restricted 
visibility  operations  as  does  the  IMO 
"Code  of  Sefetv  for  Dynamically 
Sapportad  CrarL" 

Since  moat  axistiBg  vessels  affected 
by  thla  proposal  era  already  fitted  wnth 
radar  at  the  option  of  the  owner, 
proposed  1 1M.404  is  expected  to  be  of 
minimal  cost  to  the  small  passenger 
vessel  industry.  An  eetimated  82%  of 
vessels  carrying  mora  than  40 
passengera  on  an  ocean,  coastwise,  or 
Graat  Lakes  route  ara  presently 
equipped  with  radar.  An  estimated  67% 
of  vessels  carrying  mora  than  150 
passengera  regar^eaa  of  route  ara 
equipped  with  radar.  The  average  cost 
of  a  marine  radar  system  acceptable 
under  this  propoeal,  inchiding 
inatallatioo.  which  would  probably  be 
installed  on  a  "vary  large"  imall 
passenger  vassal  or  a  small  passenger 
vessel  carrying  mora  than  ISO 
passengers,  is  $300a 

3.  Stctioa  184.408    FaUioaettn. 
Propoaad  i  184,400  requirea  a 
fathometer  on  all  vessels  of  mora  than 
05  feet  in  length  and  each  DSC.  except 
an  air  cuahion  vehicle.  Subchapter  T 
does  not  presently  require  fathometeca. 
A  fathometer  Is  a  relatively  inexpensive 
navigational  device  that  can  improve 
the  aaiety  of  navigation.  Aa  a  raaolt  of 
tha  PILGRIM  BELLE  pounding,  the 
NTSB  reoommandad  that  all  passnnfnr 
vesaala  on  roolaa  other  than  riven  be 
equipped  with  fathomatera.  Tha  Coaat 
Guard  does  agree  that  properly  used 
fathometan  could  prevent  many 
groundings.  This  proposal  is  expected  to 
have  minimal  aconomlc  impact  since 
more  than  SOR  of  veaaela  of  mora  than 
65  feet  in  length  ara  equipped  with 
fathooaters.  Tha  average  coat  of  an 
acceptable  fathonater.  '-^'"^t*^ 
installatlan.  is  taoa 

4.  Sectioa  184.410    BJtctroaic  potitioa 
fixing  davicm.  Preposad  1 184410 
requirea  each  vssaal  on  a  oceans  route 
to  tM  aqiiippad  with  an  alactiooic 
positiao  fixing  device  capable  of 


providing  accnrata  fixaa  ior  the  area  In 
which  the  veaaal  opentaa.  Electronic 
poaitiaa  fixing  aqutpmant  enables  e 
vessel  to  aocaralely  locale  its  position  in 
all  weather  conditions.  An  aooeptable 
device  oonid  indade  a  LORAN  receiver, 
a  aatetlite  navigation  receiver,  or 
another  device  which  provides  accurate 
fixes  for  the  area  in  whidi  the  vessel 
operates.  This  proposed  requirement  is 
expected  to  have  a  minimal  cost  impact 
on  the  small  vessel  indtistry  since  most 
vessels  in  ocean  service  are  presently 
outfitted  with  electronic  position  fixing 
devices.  The  average  cost  of  a  LORAN 
unit,  including  installation,  is  $700.00. 

Section  184.506   Emergency 
broadcoBt  placard.  Proposed  i  184.506 
requires  a  placard  to  be  placed  next  to 
all  radiotelephones  to  direct  a  person 
unfamiliar  with  radio  procedures  on  the 
use  of  the  radio  in  an  emergency.  This 
requirement  would  apply  to  new  and 
existing  vessels.  The  requirement  was 
propoaad  by  the  NTSB  as  a  result  of  the 
FANTASY  ISLANDER  casualty  when  a 
peraon  unfamiliar  with  radio  procedures 
had  to  make  an  emergency  broadcast. 
The  propoeed  contents  of  the  placard 
were  derived  from  the  Vesaei  Safety 
Manual  published  by  the  North  Pacific 
Fishing  Veasel  Owner's  Association  and 
Field  Operation  BuUetin  No.  2  of  the 
Federal  Communications  Commission. 
The  estimated  ooet  of  the  proposed 
placard  is  $10410. 

Section  184.802    Internal 
comaiunicationa.  Proposed  S  184.602  (a) 
and  (b)  *n  new  requirements  for  a 
permanently  installed,  fixed  means  of 
communications  between  the  operating 
station  and  the  location  where  a  backup 
means  of  controlling  the  propulsion 
machinery  is  accomplished  or  where 
auxiliary  steering  means  are  located. 
This  would  ensure  that  the  person  in 
charge  of  navigating  the  vessel  is  able  to 
communicate  with  Die  person  manning  a 
backup  control  station  required  by 
proposed  1 183^10  or  the  auxiliary 
steering  stations  required  by  proposed 
i  182.e00(c).  Satisfactory  voicie 
communication  would  be  acceptable 
instead  of  a  fixed  sjrstem  on  many 
vessels.  Additionally,  the  propoeed 
requirements  would  not  be  applicable  to 
twin  screwed  vessels  with  pdothonae 
control  for  both  cnginea.  StiMx  most 
small  passenger  vesaels  are  twin 
screwed,  thasa  propoaals  for  internal 
comaaanicatioa  woaki  only  apply  to  a 
smaM  number  of  snail  paseengrr 
veaaela.  Means  of  cominonication  which 
would  aatiafy  the  propoaad  reqmreraents 
range  from  a  aimple  eotaKi  tnbe  to  a 
three  way.  talk-back  speaker  syatmn 
which  wonid  coat  approximately 
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$1500.00  on  the  size  vessel  which  would 
have  to  comply. 

Proposed  S  182.600(c)  would  replace 
existing  8  184.35-1  without  any 
substantive  changes  being  made. 

Section  184.610   Public  address  (PA) 
systems.  Proposed  Section  184.610 
requires  a  PA  System  on  certain  vessels. 
This  proposed  requirement  would  be 
applicable  to  existing  vessels.  This 
requirement  is  based  on  NTSB  and 
Coast  Guard  recommendations  as  a 
result  of  the  casualties  involving  the 
PILGRIM  BELLE.  YANKEE.  MISSISSIPPI 
QUEEN,  and  other  vessels.  On  vessels 
with  more  than  one  deck,  it  is  often  very 
difficult  for  the  master  to  quickly  and 
adequately  notify  all  passengers  of  an 
emergency  situation  without  a  PA 
system.  For  the  same  reason,  a  PA 
system  %vill  be  required  on  vessels 
which  have  only  one  passenger  deck  but 
on  whidi  passengers  may  be  sleeping  in 
separate  compartments.  A  PA  system, 
which  may  be  used  to  sound  the  general 
alarm  required  by  proposed  §  183.550,  is 
necessary  to  quickly  arouse  and  advise 
such  passengera.  A  PA  system  would 
also  help  ensure  all  passengera  hear  the 
passenger  safety  orientation  required  by 
proposed  §  185.506. 

Under  the  proposal  small  passenger 
vessels  of  not  more  than  65  feet  carrying 
not  more  than  49  passengers  would  not 
be  required  to  have  a  PA  system,  even  if 
the  vessel  is  otherwise  required  to  have 
one,  if  the  OCMI  determines  that  all 
passengers  can  satisfactorily  hear  public 
announcements  made  bom  the 
operating  station.  A  bullhorn  may  also 
be  acceptable  as  the  PA  system  on  a 
vessel  of  not  more  than  65  feet  in  length. 

The  estimated  average  cost  of  a  PA 
system  on  a  vessel  of  not  more  than  65 
feet  is  $100.00;  on  a  vessel  of  more  than 
65  feet  it  is  $500.00.  Many  small 
passenger  vessels  are  already  equipped 
with  PA  systems  hence  the  total  cost  of 
this  proposed  requirement  on  the  small 
passenger  vessel  industry  is  reduced. 

Section  184. 710    First  aid  kit 
Proposed  {  184.710  requires  a  firat  aid 
kit  on  all  new  and  existing  small 
passenger  vessels.  This  requirement  is 
based  on  recommendations  from  Coast 
Guard  personnel  and  the  public,  as  well 
as  from  a  casualty  investigation.  A  firat 
aid  kit  is  necessary  on  small  passenger 
vessels  for  use  in  treating  minor  injuries, 
especially  those  which  occur  while  a 
vessel  is  underway  and  other  first  aid 
assistance  is  not  readily  available. 

The  Coast  Guard  previously 
considered  a  separate  rulemaking 
requiring  first  aid  kits  but  decided  not  to 
propose  a  change  unless  crew  members 
were  required  to  be  trained  in  first  aid. 
On  October  16. 1987,  the  Coast  Guard 
published  an  Interim  Final  Rule  under 


CGD  81-059  (52  FR  38623)  requiring 
applicants  for  issuance  of  original 
licenses  to  complete  firat  aid  and  CPR 
courees. 

The  Coast  Guard  approved  firat  aid 
kit.  which  may  be  used  to  comply  with 
this  proposal  is  well  equipped  for  most 
firet  aid  needs  and  is  specifically 
designed  for  the  marine  environment. 
An  owner  may  make  a  firat  aid  kit  or 
choose  any  of  a  number  of  kits  available 
on  the  market  that  contain  equipment 
equivalent  to  or  in  excess  of  the  Coast 
Guard  kit  equipment  The  approximate 
cost  of  a  Coast  Guard  approved  first  aid 
kit  is  $65.00. 

Part  185 — Operations 

Section  185.115    Applicability  to 
existing  vessels.  The  regulations  in  this 
part  would  apply  to  existing  vessels 
except  as  noted  in  S  185.115.  Most  of  the 
requirements  in  proposed  Part  185  are 
contained  in  existing  regulations.  Other 
proposed  requirements  are  mandated  by 
present  law  and  are  applicable  to 
existing  vessels,  but  have  not  previously 
been  incorporated  in  regulations.  Other 
proposed  regulations  are  based  on 
recommendations  following  casualty 
investigations  and  involve  operational 
requirements  for  which  compliance 
would  result  in  the  same  costs  for  new 
or  existing  vessels. 

Proposed  {  185.115(b)  allows  the  use 
of  certain  existing  markings  on 
equipment  until  such  mtiridngs  are  no 
longer  legible  so  that  significant  cost 
would  not  be  incurred  just  to  comply 
with  minor  changes  in  the  contents  or 
size  of  such  markings. 

Proposed  §  185.115  (a)  and  (c)  allow 
phase-in  periods  for  existing  vessels 
permitting  sufficient  time  to  comply  with 
certain  requirements  including: 

(1)  Radar  observera  and  operating 
manuals  for  dynamically  supported 
craft; 

(2)  Station  bills  and  passenger  safety 
bills; 

(3)  Lifejacket  placards;  and 

(4)  Retrorefiective  tape  on  ring  buoys 
and  rescue  boats. 

Sections  185.280  and  185.282 
Logbooks.  Proposed  §  185.280 
incorporates  the  requirements  of  46 
U.S.C.  11301  that  every  vessel  on  a 
foreign  voyage,  except  on  voyages  to 
Canada,  maintain  an  official  logbook. 
The  requirements  of  the  law  are 
repeated  in  the  proposed  regulation  for 
the  convenience  of  the  master. 

Proposed  \  185.282  requires  that  a 
vessel  of  more  than  65  feet  in  length 
with  overnight  accommodations  for 
more  than  49  passengers,  which  is  not 
on  a  foreign  voyage,  maintain  a  log  or 
record,  which  need  not  be  an  official 
logbook,  to  make  entries  of  tests  and 


inspections  required  by  law  or 
regulation.  This  proposed  regulation 
incorporates  relevant  provisions  of 
NVIC 11-83  and  46  CFR  78J7-3(c).  Smce 
most  lai^e  overnight  passenger  vessels 
already  maintain  such  records  for  their 
own  purposes,  this  regulation  is 
expected  to  have  little  economic  impact 

Section  185304    Navigation 
underway.  Proposed  S  185.304  contains 
new  requirements  designed  to  ensure 
the  safe  navigation  of  a  vessel  As  a 
result  of  the  PILGRIM  BELLE  casualty, 
the  NTSB  recommended  that  the  Coast 
Guard  require  that  mastera  and  officere 
on  vessels  which  have  overnight 
accommodations  for  more  than  49 
passengera  and  operate  on  other  than 
river  routes  to  comply  with  navigation 
procedures  similar  to  those  found  at  33 
CFR  164.11.  33  CFR  164.11  contains 
navigational  procedures  applicable  to 
vessels  of  1600  or  more  gross  tons 
operating  on  U.S.  navigable  watere.  The 
existing  regulations  in  33  CFR  164.11 
simply  mandate  procedures  which  most 
masters  routinely  perform  and  which  are 
considered  to  be  prudent  seamanship. 
Because  of  the  risks  associated  with 
carrying  passengera,  the  Coast  Guard  is 
proposing  that  requirements  in  33  CFR 
164.11  applicable  to  small  passenger 
vessels  be  incorporated  into  Subchapter 
T  to  ensure  masters  and  watchstanding 
officere  on  small  passenger  vessels  are 
aware  of  their  responsibilities.  Since  the 
proposed  requirements  actually 
incorporate  procedures  that  should 
presently  be  practiced  by  all  mastere 
and  deck  officers,  no  economic  impact  is 
expected. 

Section  185.410    Watchmen. 
Proposed  S  185.410  modifies  the  existing 
requirements  for  patrolmen  to  better 
correspond  with  the  statutory 
requirement  of  46  U.S.C.  8102(a] 
(Watchmen).  Section  8102(a)  of  Title  46 
states  "The  owner,  charterer,  or 
managing  operetor  of  a  vessel  carrying 
passengera  during  the  nighttime  shall 
keep  a  suitable  number  of  watchmen  in 
the  vicinity  of  the  cabins  or  staterooms 
and  on  each  deck  to  guard  against  and 
give  alarm  in  case  of  fire  or  other 
dsinger."  Existing  S  185.22.1  requires 
roving  patrolmen  only  when  passenger 
lounge  areas  below  the  main  deck  are 
occupied. 

Proposed  %  185.410(a)  reiterates  the 
specific  statutory  requirement  for  a 
small  passenger  vessel  of  more  than  65 
feet  in  length  with  overnight 
accommodations  for  more  than  150 
passengera.  Hence,  a  watchman  would 
have  to  be  stationed  on  each  deck  on 
such  very  large  small  passenger  vessels. 
Other  small  passenger  vessels  are  only 
required  by  proposed  §  185.410(b)  to 


Ptdwl  Rtgtotw/VoL  54.  No.ia/Mon<Uy.  January  30.  19ae/PropoMd  Rules 


have  a  auitablt  number  of  watchman 
patrol  throufhout  a  veaael  during  the 
nighttina.  A  vaaaal  owner  must 
determine  the  number  of  watchmen 
suitable  for  the  veaaeL  The  OCMI  will 
consider  this  number  when  placing 
minimum  manning  requirements  on  the 
vessel's  COl.  For  meet  small  pasaengar 
vessels  one  crew  member  on  watch, 
assigned  to  periodically  patrol 
throughout  the  vessel,  would  be 
sufficient. 

The  Coast  Goard  interprets  the 
statutory  requirements  of  46  U.8C 
8102(a)  to  permit  a  roving  watchman,  as 
long  as  each  dedt  is  patrolled  because: 

(1)  The  slae  of  such  vessels  allows  a 
single  watchman  to  rapidly  patrol  a 
veMel  and  guard  against  and  give  alarm 
in  caaa  of  a  (Ire  or  other  danger  and 

(2)  Hie  propoeed  requirements  in  Part 
181  for  fixed  extinguishing  systems,  fire 
or  smoke  detecting  systems,  and  fire 
alarms,  and  in  Part  18Z  for  bilge  level 
alama,  allow  remote  monitoring  for 
emergency  oonditione  aboard  the  vessel. 

The  propoeed  requirement  for  a 
wratchman  will  not  increase  the 
operating  ooet  for  moat  small  passenger 
vessels  sinoe  e  crew  member  already  on 
watdi  caa  ba  aaed  to  periodicalty  patrol 
the  veeaal.  Moat  maaters  already  hiive 
such  patrols  conducted,  even  for  above 
deck  spaces,  for  safety  purposes.  The 
propoeed  requirement  would  result  in 
Increaaad  ooats  for  a  small  passenger 
veaael  of  more  than  6S  feet  in  length 
with  overnight  accommodations  ror 
more  than  150  pasaengers  since  a 
watchman  would  have  to  be  stationed 
oo  each  deck.  However,  a  aurvey  of 
vessels  in  the  Marine  Safety  Information 
System  did  not  reveal  any  existing  small 
paaaenger  raaaela  whtcfa  have  oveniifht 
accoramodatioas  for  more  than  150 
passengers. 

Section  ISSJOe    Cruw  and  paaaenger 
liata.  Propoeed  1 186^02  is  a  new 
reqtiirement  baaed  on  46  US.C  3802  aa 
weU  aa  recoasmendatioos  made  by  both 
the  NT8B  and  Coast  Guard  Marine 
Boarda  of  Investigatioo.  40  US.C  3502 
requiree  the  owner,  charterer,  managing 
operator,  or  auistar,  or  individual  in 
charge  to  keep  a  correct  liat  of 
passengers  that  embark  and  diaembark 
mMi  day  to  day  oo: 

(1)  Veasds  aniving  from  foreign  ports 
(except  at  U.S.  Great  L,akes  ports  from 
Canadian  Great  Lakaa  ports): 

(2)  Seagoing  vaaaela  In  the  coastwise 
tradr.and 

(3)  Passenger  vessels  making  voyages 
of  more  than  300  miles  on  the  Great 
Lakaa  except  from  a  Canadian  to  a 
United  States  port 

Hie  NT8B  and  Coaat  Guard  Marine 
Boarda  of  Invaatigationa  recommended 
the  preparing  and  depoaiting  ashore  of  a 


list  of  pasaengers  and  crew  before  a 
small  paaaenger  veaael  gets  underway 
as  a  raault  of  the  foIIo«ving  casualties: 
lOAN  LA  RIE  m.  YANKEE.  FI8H-N- 
VOOL  MERRY  )ANE.  and  SAN 
MATEO. 

During  the  search  aad  rescue 
operation  iavohring  these  Dve  casualties 
there  were  difficulties  in  determining 
how  many  parsons  may  have  been 
missii^  Similar  difficulties  have 
occurred  foOowing  many  other 
casualtiaa. 

In  conaideration  of  46  U.&C  3502  and 
the  Dve  casualties  mentioned  above,  the 
Coast  Guard  is  proposing  that  the 
master  of  a  vessel  on  certain  voyages 
prepare  or  have  prepared  a  list  of  the 
names  of  all  persons  aboard  iarluding 
crew,  paasengers.  and  non-paying 
guests.  Recommendations  have  been 
made  that  names  and  addresses  of 
persons  be  recorded.  To  minlmiie  the 
record  keeping  burden,  the  proposed 
regalatioBS  ooly  require  that  tfaiie  names 
of  persons  be  recorded  since  that  is  the 
primary  information  needed  in  an 
emeiyracy.  Additional  information  may 
be  recorded  if  desired.  The  primary 
purpose  of  the  list  is  to  identify  the 
number  and  names  of  persons  on  a 
vessel  in  an  emergency,  although  46 
U.S.C  3502  provides  thJat  lists  and  counts 
prepared  under  the  section  are  open  to 
the  inspection  of  designated  officials  of 
the  Coast  Guard  and  the  Customs 
Service  at  all  tiiiiaa. 

A  crew  and  passenger  list  would  be 
prepared  for  vessels  departing  on  an 
oceans  voyage,  a  coastwise  voyage,  or  a 
Great  Lakes  voyage  except  a  ferry 
operating  on  the  Great  Lakes  on  a 
voyage  of  less  than  30  minutes, 
overnight  voyages  by  any  vessel  widi 
overnight  accommodations,  and  any 
other  veaaela  aniving  from  a  foreign  port 
except  a  Canadian  port  The  list  would 
be  required  to  be  deposited  ashore,  prior 
to  a  veaael  leaving  its  berth,  either  by 
being  hand  carried  or  by  radio  or  other 
electronic  traoamisaion.  The  bst  could 
be  lafl  ia  a  well  marked  ]ock  box  at  the 
vessel's  departure  dock,  at  an  office 
which  is  reedily  identifiable  with  the 
vessel  such  as  a  company  office  or  a 
port  captain's  office  at  or  near  the  dock, 
or  at  another  location  of  which  the 
owner  notifies  the  OCML 

As  a  raauh  of  the  YANKEE  casualty,  a 
recommendation  was  made  that  a  list  of 
namea  be  nude  and  delivered  ashore  for 
all  vessels  making  voyages  on  bays  and 
sounds.  The  propoeed  regulations  do  not 
require  a  crew  and  passenger  list  for  all 
vessels  on  such  routes  because  of  the 
large  number  of  passengers  making  such 
voyagea  and  the  large  cost  of  recording 
such  pasaangsrs.  the  normally  rapid 
response  time  for  emergencies  in  most 


bays  and  sounds,  and  the  shorter 
distance  a  vessel  normally  goes  from  a 
harbor  of  safe  refuge  when  operating 
only  in  bays  and  sounds.  However, 
comments  are  specifically  requested  on 
the  possible  need  for  passenger  lists  for 
operatioaa  oa  all  bays  and  sounds  or 
specific  bays  and  sounds  which  may 
present  kaiards  similar  to  many  Great 
Lakes  or  ooaslwiaa  routes. 

Vessels  like  tke  YANKEE,  which  carry 
passei^ers  in  overnight  accommodation 
spaces,  would  be  required  to  prepare 
ciew  and  paaaeager  liata  whenever  on 
overnight  voyages,  regardless  of  the 
route,  because  of  the  distances  tiiey 
often  operate  from  eeaergency  services 
on  such  voyages. 

Comments  are  specifically  requested 
on  the  appropriateness  of  requiring  crew 
and  paaaeager  liats  for  most  small 
paaaeager  veaaela  operating  on  tlie 
Great  Lakes  especially  in  consideration 
of  46  U.S.C  3502  which  only  mandatea 
such  lists  (or  vessels  on  voyages  of  more 
thrni  300  miles.  Lists  for  such  vessels  are 
propoeed  baaed  oo  NT8B 
recommendatians  and  the  hazardous 
sea  cooditioiis  periodically  experienced 
on  the  Gieat  Lakes. 

The  cost  of  this  proposal  which  has 
partially  been  mandated  by  law.  ia 
sipiificant.  The  estiaiated  cost  of 
preparing  the  proposed  required  list  is 
S7JBO  per  year  for  each  person  that  a 
small  passenger  vessel  is  permitted  to 
carry. 

Section  ISSlSM    Paaaenger  count. 
Proposed  1 185.904  requires  that  the 
master  of  a  vesedl.  except  those  subject 
to  i  165.502,  keep  a  correct,  written 
count  of  the  number  of  paasengers  wiio 
are  received  or  embark  on  the  vessel 
and  are  delivered  or  diserabaric  the 
vessel.  This  proposal  also  reflects  the 
requirements  of  46  U.S.C  3S02.  Although 
neither  the  law  nor  the  proposed 
regulation  require  that  a  written  record 
of  the  count  be  kept  ariiore.  the 
depositing  of  a  trip  ;^n  ashore 
including  the  number  and  names  of 
people  aboard  the  vessel  prior  to 
departure,  is  a  normal  safe  boating 
practice.  The  requirement  for  a 
passenger  count  is  not  considered  to 
impose  any  additional  costs  to  vessel 
owners  becauae: 

(1)  The  records  kept  by  vessel  owners 
on  the  number  of  passengers  carried  for 
revenue  purposes  may  be  used  to 
comply  with  the  requirement  and 

(2)  A  passenger  count  is  presently 
required  by  statute. 

Section  18SJ06    Paaaeager  aafety 
orientation.  Proposed  1 185.506  requires 
that  before  a  vosel  gets  underway  with 
pasaengsrsi  an  audible  announcement 
must  be  made  to  the  passengers  about 
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•(afety  procedures  and  equipment 
aboard  the  vessel  Existing  S  185.25-l(d) 
gives  the  master  of  a  small  passenger 
vessel  the  option  of  making  a  safety 
orientation  aimoimcement  before  getting 
underway  or  providbig  placards  which 
show  passengers  the  location  of  life 
preservers,  fte  proper  method  of 
dorming  them,  tfie  type  and  location  of 
all  Kfesaving  devices  carried,  and  the 
location  and  contents  of  the  required 
emergency  checkoff  list  The  existing 
rule,  published  in  the  Federal  Re^ster 
on  February  19. 1«80  (45  FR 11106).  was 
prompted  1^  the  raaltfple  loss  of  life 
upon  dw  sinking  of  the  small  passenger 
vessel  PEARL  C. 

Since  publication  of  the  existing  rule, 
the  I^rrSB  and  Coast  Guard  Marine 
Boarda  of  Investigation  have  repeatedly 
recommended  that  passenger  safety 
orientations  be  required  to  be  made  by  a 
public  announcement  and.  in  some 
cases,  indnde  ttie  actual  demonstration 
of  the  donning  of  lifejackets.  The 
recommendations  were  made  as  a  result 
of  several  casoalties  including,  but  not 
limited,  to  die  SAN  MATEO.  JOAN  LA 
RIE  m.  MERRY  JANE  and  the  PISHN- 
FOOL 

In  all  but  one  of  these  casualties, 
public  announcements  were  not  made 
nor  were  suitable  placards  provided  in 
accordance  with  the  existing 
regulations. 

The  Coast  Guard  agrees  that  placards 
alone  are  insufficient  to  hrip  ensure 
passengers  are  aware  of  safety 
procedures  and  equipment  on  a  small 
passenger  vessel  Placards  may  often  be 
ignored  or  go  unnoticed  by  passengers. 
Infonnatioa  more  afiplicable  to  the 
paaaenger  dienlde  aboard  a  small 
passenger  vessel  for  a  particular  voyage 
can  be  better  presented  in  public 
announcement  than  by  placards.  Public 
announcements  would  also  ensure  that 
passengers  will  be  better  prepared  to 
respond  to  the  instructions  of  crew- in  an 
emergence. 

The  Golden  Gate  Fishermen's 
Association,  which  represents 
commercial  passenger  fishing  vessels 
and  marine  recreational  anglers  in 
Northern  California,  has  strongly  urged 
the  Coast  Guard  to  make  public  safety 
orientation  announcements  mandatory. 

In  response  to  the  notice  of  proposed 
rulemaking  on  the  existing  regulation  on 
safety  orientation  (43  FR  28426).  five 
comments  were  received  alleging  that  a 
safety  orientation  aimouncement  would 
create  fear  and  panic  among  passengers. 
The  Coast  Guard  replied  then,  and 
continues  to  emphasize,  that  each 
passenger  must  be  provided  with  basic 
information  regarding  emergency 
procedures  and  lifesaving  equipment     . 
Fear  and  panic  are  more  logically  a 


result  of  lack  of  information  about 
familiarity  tvith.  and  understanding  of 
vessel  operations  and  available 
equipment  Audible  public 
announcements  and  demonstrations  are 
the  best  way  to  ensure  knowledge  and 
familiarity. 

The  revised  safety  orientation 
regulation  in  this  notice  would  be 
applicable  to  all  small  passenger 
vessels.  The  Coast  Guard  realizes  there 
are  many  factors  which  affect  the  ease 
of  making  safety  orientation 
aimouncements  on  the  many  different 
types  of  small  passengers  vessels.  The 
proposed  rule  requires  that  "suitable" 
public  announcements  be  made  covering 
specific  topics.  The  length  and  detail  of 
the  aiuiouncement  may  vary  depending 
on  the  type  of  vessel  equipment  route, 
and  passengers.  In  view  of  the  time  a 
demonstration  would  take,  a 
demonstration  of  the  proper  donning  of 
a  lilejacket  is  required  only  on  vessels 
going  on  an  ocean  or  coastwise  voyage 
or  transiting  a  regulated  navigatitm  area. 
Although  demonstrations  are 
encouraged,  announcements  on  other 
vessels  need  only  include  simple  verbal 
instructions  on  donning  of  a  lifejacket 
with  reference  to  the  lilejacket  placard 
which  would  be  required  by  proposed 
§  185.516. 

Because  mandatory  public 
aimouncements  should  not  cause  any 
appreciable  delay  in  a  small  passenger 
vessel  getting  underway,  the  cost  of  this 
proposed  requirement  to  the  small 
passenger  vessel  industry  is  expected  to 
be  minimal 

Section  185.506    Wearing  of 
lifejackets.  Proposed  S  185.506  requires 
that  the  master  ensure  that  passengers 
don  lifejackets  under  certain  conditions. 
This  proposed  regulation  is  based  wpon 
recommendations  of  the  NTSB  following 
the  PEARL  C,  SAN  MATEO,  and 
MERRY  JANE  casualties.  Passengers 
and  crew  members  suddenly  entered  the 
water  as  a  result  of  the  capsiang  or  near 
capsizing  of  these  vessels  as  they 
crossed  hazardous  bars.  If  passengers 
had  been  required  to  wear  lifejackets  on 
the  MERRY  JANE  and  PEARL  C.  18 
deaths  may  have  been  {vevented. 

The  emergency  checkoff  list  required 
to  be  posted  on  a  small  passenger  vessel 
by  existing  S  185.25-5  contains  the 
statement  "Have  passengers  put  on  life 
preservers  if  the  going  becomes  very 
rough  or  you  are  about  to  cross  a 
hazardous  bar."  This  statement  on  the 
chedu>ff  list  serves  to  remind  the  crew 
and  passengers  of  the  type  of  situations 
when  lifejackets  should  be  worn. 
However,  existing  Subchapter  T  does 
not  contain  a  specific  requirement  on 
when  lifejackets  must  be  worn. 


The  master  of  a  vessel  is  primarily 
responsible  for  operational  decisions 
affecting  the  safety  of  the  vessel  and  its 
passengers.  This  normally  includes  the 
responsibility  to  determine  when  sea 
conditions  or  the  condition  of  the  vessel 
are  hazardous  enough  to  require  the 
donning  of  lifejackets  to  decrease 
possible  risks.  However,  certain 
conditions  are  predictably  hazardous 
enough  to  require  the  donning  of 
lifejackets. 

Proposed  i  185.506(a)  requires  a 
master  to  have  passengers  don 
lifejackets  when  such  possible 
hazardous  conditions  exist  Such 
hazardous  conditions  include:  Transiting 
a  bar  or  inlet  through  dangerous  swells 
or  breaking  waver,  severe  weather,  a 
fire  or  flooding  which  could  lead  to 
evacuating  the  vessel  and  when  the 
vessel  is  being  towed. 

Consideration  «vas  given  to  proposing 
that  passengers  also  be  required  to  don 
lifejackets  when  a  small  passenger 
vessel  is  within  a  regulated  navigation 
area  under  certain  conditions,  as 
designated  in  33  CFR  Part  165.  Sul^Mrt 
F.  Coast  Guard  District  Conunanders 
would  designate  the  conditions  and 
areas.  However,  since  District 
Conunanders  are  already  authorized  by 
33  CFR  165.11(b)  to  establish  operating 
conditions  for  vessels  in  an  area  which 
is  determined  to  have  hazardous 
conditions,  it  is  not  necessary  to  repeat 
this  authorization  in  Subchapter  T. 

The  cost  of  the  requirements  in 
proposed  S  185.506  to  the  small 
passenger  vessel  industry  would  be 
negligible,  since  the  regulation  would 
impose  no  additional  equipment  or  time 
requirements  on  a  vessel 

Section  165J10   Emergency 
instractions.  Proposed  i  185.510  requires 
the  posting  of  an  Emergency  Instructions 
placard  with  contents  similar  to  those  in 
the  recommended  emergency  checkoff 
list  required  by  existing  §  185.25-l(b). 
The  proposed  regulation  emphasizes 
that  the  emergency  instructions  must 
address  the  particnlar  needs  of  eadi 
individual  vessel  Recommended 
emergency  clieckoff  bsts  posted  on  an 
existing  vessel  will  be  acceptable  as 
emergency  instructions  under  the 
proposed  r^ulation  providing  the  lists 
contain  instructions  applicable  to  die 
vessel 

Section  185.514    Station  bill 
Proposed  S  185.514  requires  a  crew 
station  bill  on  certain  large  vessels.  This 
proposal  mandates  that  "very  large" 
small  passenger  vessels  with  overnight 
accommodations  for  more  than  48 
passengers  comply  with  the 
requirements  of  46  CFR  Subpart  76.13  on 
the  content  of  a  station  bill  assignment 
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of  dutiM,  emergency  ■ignaie.  an 
emergency  squad,  and  instructions. 
Compliance  with  40  CFR  Subpart  7S.13 
is  necessary  due  to  the  length  of  the 
voyage  and  actual  slse  of  such  vessels, 
the  number  of  passengers  and  crew 
members,  and  the  complexity  of  bilge, 
fire  protection,  and  lifesaving  systems. 
Preaantly.  NVIC 11-83  indicates  that  the 
requirements  of  40  CFR  78.13  are 
normally  applied  to  "very  large"  small 
passenger  vessels  with  overnight 
accommodations  for  more  than  50 
paasengara. 

Other  small  paaaanger  vessels,  which 
do  not  normally  sail  on  overnight 
voyages,  should  also  have  station  bills 
for  the  crew  because  of  their  size  and 
complexity.  Station  bills  can  be  required 
by  the  OCMI  or  the  Commandant  on 
such  veasels  under  existing  1 175.06-1  (b) 
or  1 175.05-15<b).  Requiring,  by 
regulation,  that  specific  vessels  have 
station  bills  will  reduce  the 
inconsistencies  that  occur  among  marina 
inspection  tones.  The  number  of  crew 
members  on  a  vessel  is  a  primary  factor 
in  determining  what  vessel  needs  a  crew 
station  bill. 

On  a  vessel  with  a  small  crew,  th« 
master  should  be  able  to  direct  the 
actions  of  the  other  crew  members  in  an 
emergency,  providing  that  the  crew 
members  have  been  properly  trained 
and  liutnicted.  With  small  crews,  each 
cr«w  member  may  have  to  perform  a 
variety  of  functions,  and  it  would  be 
impractical  to  specify  all  those  functions 
on  one  station  bill.  For  vessels  with 
larger  crews,  a  station  bill  is  both 
beneficial  and  necesaary.  As  crew  size 
increases,  it  becomes  more  difficult  for 
the  master  to  assign  duties  to  each  crew 
member  as  an  emergency  occurs.  With  a 
large  crew,  greater  specialization  of 
response  action  is  also  possible. 
Therefore,  the  Coast  Guard  is  proposing 
that  a  station  bill  be  posted  on  all 
vessels  of  more  than  86  feet  in  length 
with  a  required  crew  of  more  than  four 
persons,  including  the  maatcr.  A  station 
bill  on  such  vessels  will  reduce 
confusion  and  the  time  it  takes  crew 
members  to  respond  in  an  emergency. 

The  contents  of  the  station  bill  for  a 
vessel  with  a  crew  of  four  persons 
would  not  be  as  detailed  as  the  bill  for  a 
"very  large"  small  passenger  veaael  with 
overnight  accommodations  for  more 
than  40  passengers.  Four  crew  members 
was  nhoaen  as  the  breakpoint  since 
most  vessels  with  four  crew  members 
include  two  licensed  individuals,  who 
should  be  qualified  in  emergency 
response,  and  iMo  deckhands.  As  the 
number  of  crew  members  increases 
above  four,  the  percentage  of  crew 
qualified  in  emergency  response 


decreases  and  the  need  for  assigned 
responsibilities  increases. 

Section  185.515    Pcusenger  safety 
bill.  Propoaed  i  185.515  requires  a 
passenger  safety  bill  and  proposed 
1 185.516  requires  instructions  on 
lifeiacket  use  to  be  posted  in  passenger 
staterooms  or  cabins  on  "very  large" 
small  passenger  vessels  with  overnight 
accommodations  for  more  than  49 
passengers.  Vessels  which  are  subfect  to 
46  CFR  Subchapter  H.  including  small 
passenger  vessels  to  which  NVIC  11-83 
la  applicable,  must  presently  have 
stateroom  notices  on  emergency  actiona 
and  lifejacket  use  for  passengers.  The 
NTSB  emphasized  the  need  for  such 
noUcas  following  the  YANKEE- 
HARPER  TAPPER  collision  in  1983.  The 
required  contents  of  passenger  safety 
bills,  listed  in  proposed  1 185.515.  are 
more  applicable  to  "very  large"  small 
passenger  vessels  than  the  contents  of 
stateroom  notices  required  by  i  78.47-7 
of  Subchapter  H. 

Section  185.518    Lifejacket  placard*. 
Proposed  1 185.516  requires  that 
lifejacket  placards  be  posted  in 
conspicuous  places  on  all  small 
passenger  vessels.  The  lifejacket 
placards  are  needed  to  help  orient 
passengers  in  the  use  of  lifejackets.  The 
estimated  cost  of  this  requirement  for 
each  small  passenger  vessel  is  S10.00. 

Section  185.518    Inflatable  liferaft 
placard.  Proposed  1 185.518  requires 
that,  on  each  vessel  equipped  with 
inflatable  liferafts.  instruction  placards 
on  the  use  of  the  rafts  be  posted  on  each 
raft  and  in  conspicuous  places  in  the 
vessel.  This  proposal  ia  a  new 
requirement  only  for  those  vessel! 
which  would  be  required,  for  the  first 
time,  to  have  inflatable  liferafts  by 
proposed  Subpart  E  of  Part  180.  Existing 
1 185.2&-7  requires  the  posting  of 
instruction  placards  in  conspicuous 
places  on  all  vessels  equipped  with 
liferafts.  Additionally,  all  approved 
liferafts  are  required  to  have 
instructions  posted  on  them  in 
accordance  with  4«  CFR  ieo.061-8(b). 

The  posting  of  iiutroction  placards  for 
liferafts  in  conspicuous  places  is 
necesaary  so  that  passengers  and  crew 
can  become  familiar  with  the  rafts  prior 
to  an  emergency.  However,  on  vessels 
where  rafts  are  stowed  in  areas 
accessible  to  passengers  and  where  the 
instruction  placards  on  the  raft 
containers  are  readily  visible,  additional 
placards  in  other  locations  on  the  vessel 
may  not  be  necessary.  The  estimated 
coat  of  this  requirement  on  applicable 
small  passenger  vessels  is  SlO.00  per 
vessel. 

Sectiont  185.520  and  185.524    Drills. 
instructionM,  and  training.  Proposed 


it  185.520  and  185.524  revise  existing 
1 185.25-10  (Drills)  by  providing 
minimum  standards  for  training  and 
drills.  Presently,  masters  on  all  small 
passenger  vessels  are  required  to 
conduct  drills  and  instructions  to  ensure 
all  crew  members  are  familiar  with  their 
duties.  NVIC  11-83  stales  that  46  CFR 
78.17.  which  contains  specific  fire  and 
boat  drill  requirements,  is  normally 
applied  to  "very  large"  small  passenger 
vessels  with  overnight  accommodations 
for  more  than  50  passengers. 

Proposed  t  lS5.520(b)  includes 
minimum  intervals  at  which  abandon 
ship  drills  must  be  held  on  vessels 
having  more  than  four  survival  craft  and 
on  "very  large"  small  passenger  vessels 
with  overnight  acconunodations  for 
more  than  49  passengers.  The  masters  of 
other  vessels  must  still  determine  how 
often  such  drills  are  necessary  on  their 
vessels,  but  it  is  still  mandatory  to 
periodically  hold  drills.  Four  survival 
craft  is  used  as  a  breakpoint  since  as  a 
vessel  exceeds  that  number  it  becomes 
increasingly  more  difficult  for  a  master 
to  direct  an  evacuation  and  evacuation 
takes  more  time.  Therefore,  it  becomes 
more  imperative  that  each  crew  member 
know  his  job.  Establishing  these 
minimum  intervals  will  give  the  master  a 
baseline  to  determine  what  drill  interval 
is  sufficient  for  his  vessel. 

Proposed  i  185.520(c)  specifies  what 
an  abandon  ship  drill  must  include.  It 
also  requires  the  summoning  of 
passengers  on  any  vessel  on  an 
overnight  voyage  in  order  to  give  the 
crew  experience  handling  passengers  in 
an  emergency,  as  well  as  to  provide 
passengers  a  better  safety  orientation. 

Proposed  1 185.520(e)  requires  the 
actual  use  of  rescue  boats,  when 
installed,  during  periodic  man  overboard 
drills.  These  proposed  regulations  on 
abandon  ship,  man  overboard,  and  fire 
drilla  do  not  impose  any  new  cost  to 
small  passenger  vessels  since  the 
proposed  regulations  only  list  minimum 
standards  for  drills  presently  required. 

Section  185.802— Hull  Markings. 
Proposed  i  185.602  contains  some 
requirements  not  presently  contained  in 
Subchapter  T.  Proposed  paragraph  (b)  of 
this  section  requires  draft  or  loading 
marks  on  all  vessels  on  which  a  stability 
analysis  must  be  done  under  Parts  170 
and  171  of  Subchapter  S  in  accordance 
with  proposed  S  17&310. 

Draft  marks  arc  presently  required 
only  on  a  small  passenger  vessel  of  at 
least  79  feet  in  length,  the  keel  of  which 
was  laid  on  or  after  July  21. 1968,  on  a 
foreign  voyage.  Draft  marks  or  loading 
marks  are  necessary  to  assist  the  master 
in  eiuuring  a  small  passenger  vessel 
complies  with  the  draft  and  trim 
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requirements  Usted  en  the  vessel's 
stability  letter.  This  requirement  is 
expected  to  coat  approximately  SBDJOO 
per  vessel. 

Paragraph  (d)  of  proposed  i  185.602 
requires  that  a  small  passenger  vessel 
with  more  than  one  passenger  deck  post 
at  the  entranceways  to  upper  decks,  any 
limits  imposed  by  the  vessel's  stability 
letter  on  the  number  of  passengers 
allowed  on  those  decks.  This  proposed 
requirement  incorporates  the  existing 
policy  of  many  OCMIs  and  is  not 
expected  to  impose  any  cost  on  the 
small  passenger  vessel  industry. 

Section  185.604    Lifesaving 
equipment  markings.  Proposed  §  185.601 
requires  changes  in  the  size  of  markings 
on  some  lifesaving  equipment.  The  same 
lifesaving  markings  will  be  required  by 
proposed  Subchapter  W. 

lliis  section  proposes  that  each  rescue 
boat  and  ring  buoy  be  merited  with 
retroreflective  material  to  improve  the 
ability  to  locate  rescue  boats  and  ring 
buoys  in  darkness.  This  requirement  will 
also  be  included  in  proposed  Subdiapter 
W.  The  retroreflective  material  is 
expected  to  cost  approximately  $29.00 
per  rescue  boat  and  $12.00  per  ring  buoy. 
Equipment  on  existing  vessels  would  not 
have  to  be  marked  with  tfie  proposed 
markings  until  existing  markings  are  no 
longer  legible. 

Under  the  proposaL  retroreflective 
material  would  have  to  be  instaQed  on 
lifejackets,  rescue  boats,  and  ring 
lifebuoys  in  accordance  with  the 
arrangements  specified  by  a  proposed 
International  Maritime  Organization 
(IMO)  resolution.  The  resolution, 
entitled  "Installation  of  Reflective  Tape 
on  Lifesaving  Equipment,"  is  expected  to 
be  adopted  by  IMO  in  November,  1989. 
The  advantage  of  incorporating  this 
resohition  by  reference  is  that  it  wiD 
contain  easily  imderstood  drawings 
indicating  the  required  arrangement  for 
retroreflective  material. 

The  arrangement  of  retroreflective 
material  required  by  the  proposed  IMO 
resolution  is  very  similar  to  the 
arrangement  of  retroreflective  material 
required  on  life  preservers  by  existing 
f  180.25-25  and  as  recommended  by  Hie 
U.&  Coast  Goard  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  01-87.  If  the 
proposed  resohition  is  not  adopted  prior 
to  issuance  of  the  final  mle  under  this 
docket,  the  Coast  Guard  intends  to 
include  specific  regitlations  in 
Subchapter  T  on  the  arrangement  of 
retroreflective  tape  based  on  existing 
S  180.25-25  and  NVIC  01-87. 

Subpart  G — Operational  Readiness. 
This  subpart  proposes  mhnmum 
standards  for  the  care  of  lifesaving 
equipment  It  rcqmres  that  owners  and 
managing  operators  have  the 


manufactarer's  instruction  maimals  for 
certain  lifesaving  equipment 
manufactured  after  the  effective  date  of 
the  regulations  available  for  use. 
Vessels  of  more  than  65  feet  in  length 
must  have  the  manuals  aboard,  since 
such  vessels  have  sufficient  storage 
space  and  may  often  go  on  extended 
voyages  on  which  a  master  may  need 
the  instructions  on  the  repair  or 
maintenance  of  equipment  Specific 
maintenance  and  mspection  intervals, 
which  owners  and  managing  operatcMv 
should  already  be  following  as  good 
marine  practice,  are  also  proposed.  This 
proposed  section  imposes  no  additional 
costs  itself  as  the  cost  of  maintaining 
any  new  equipm^  required  on  a  sraaU 
passenger  veasd.  such  as  an  inflatable 
liferaft,  has  been  calculated  in  the  cost 
of  the  equipment. 

Distribution  TaUs 

The  following  is  a  distribution  table 
indicating  where  existing  requirements 
in  Subchapters  S  and  T  have  been 
moved  to,  or  if  they  have  been  deleted, 
by  this  proposaL  Since  Subchapter  T  is 
proposed  to  be  completely  revised,  all 
existing  requiionents  of  Subchapter  T 
are  listed  in  this  table.  However,  only 
those  requirements  of  Subchapter  S 
actually  proposed  to  be  relocated  or 
deleted  have  been  listed. 

In  the  left  cohnnn  of  the  distributicm 
table,  designated  "Old  Section",  are 
listed  the  existing  subparts,  sections,  or 
paragraphs  of  Subchapters  S  and  T  that 
are  being  revised.  In  the  right  column, 
designated  "New  Section",  is  listed  the 
location  of  the  proposed  requirement 
that  pertains  to  the  existing  (old) 
subpart  section,  or  paragraph.  If  tfie 
Coast  Guard  proposes  that  the  contents 
of  an  existing  subpart,  section,  or 
paragraph  be  deleted,  the  reason  lot 
such  deletion  is  indicated  in  the  new 
section  column  by  the  words 
unnecessary,  obsolete,  or  unsatisfactory. 
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166.20-1 _._ - 

185  20-10 

185  20-15... _ 

185  20-20.              

185.20-25 .._ - 

185  250 
165310 
165320 
165  330 
185  340 
185  350 
185360             1 

laftsn-.tft 

165  420 

ia^77.i     

165410. 

189  7^1        -     .,  , 

186510 

i8<^7<l-8     

165.512 
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The  following  i9  a  derivative  table  of 
the  proposed  and  corresponding  existing 
regulations  in  Subchapters  S  and  T.  In 
the  left  column,  designated  "New 
Section",  are  proposed  paragraphs, 
sections,  and  subparts  of  this 
rulemaking.  In  the  middle  column, 
designated  "Old  Section",  is  the 
paragraph,  section,  or  subpart  of 
Subchapters  S  and  T  where  the 
regulation  listed  in  the  left  column  is 
currently  published.  If  the  word 
"Revised"  is  included,  it  indicates  the 
proposal  contains  a  change  in  the 
current  rule  other  than  a  minor  change 
involving  grammar,  format,  elimination 
of  archaic  language,  or  authority  and 
reference  citations  which  do  not  affect 
the  basic  requirements  of  a  section.  For 
certain  new  sections  there  are  no 
corresponding  existing  sections  because 
the  requirement  being  proposed  would 
be  established  by  this  rulemaking.  These 
sections  and  subp  arts  have  the  word 
"New"  listed  in  the  "Old  Section" 
column.  The  right  column.  "Reference", 
lists  sources  used  in  developing  the 
proposed  regulations.  The  list  of 
references  is  not  all  inclusive.  It  does 
not  contain  policy  letters  and 
investigation  reports  which  are  not 
readily  available  for  review.  Sources 
listed  in  the  right  column  are 
abbreviated  as  follows: 

(1)  "CCO"  means  Coast  Guard 
Regulatory  Docket: 


(2)  "NVIC  means  U.S.  Coast  Guard 
Navigation  and  Vessel  Inspection 
Circular 

(3)  "MSM"  means  the  U.S.  Coast 
Guard  Marine  Safety  Manual: 

(4)  "IMO"  means  the  International 
Maritime  Organization's  Code  of  Safety 
for  Dynamically  Supported  Craft: 

(5)  "SOLAS"  means  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974;  and 

(6)  "Subch."  means  the  specified 
subchapter  from  Chapter  I  of  Title  46  of 
the  Code  of  Federal  Regulations. 

Other  abbreviations  include 
references  listed  in  S  175.600  of  the 
proposed  regulations.  Individual 
numbers  listed  refer  to  specific  sections 
in  Title  46  of  the  Code  of  Federal 
Regulations  unless  preceded  by  another 
title  designation. 
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Draft  Evaluation 

The  Coast  Guard  has  conducted  a 
detailed  evaluation  of  the  costs  and 
benefits  of  the  proposed  changes 
affecting  small  passenger  vessel  owners, 
the  public  and  the  Coast  Guard.  The 
average  annua'  cost  to  the  small 
passenger  vessel  industry  of  the 
proposed  changes  is  estimated  to  be  $8.5 
million  per  year  in  1987  dollars.  Included 
in  the  total  average  annual  cost  are 
increased  costs  from  proposed 
requirements  as  well  as  monetary 
benefits  primarily  due  to  cost  savings 
from: 

1.  Reduced  Are  damage  due  to 
increased  fire  protection  equipment: 

2.  Extended  drydocking  intervals; 

3.  Reduced  structural  fire  protection 
requirements; 

4.  Greater  flexibility  in  the  choice  of 
structural  fire  protection  materials  and 
piping  materials;  and 

5.  Reduced  insurance  premiums  from 
fixed  total  flooding  Hre  extinguishing 
systems,  fire  detecting  systems,  and 
smoke  detecting  systems. 

The  proposed  r^ulations  would  result 
in  an  overall  increased  cost,  for  the 
initial  purchase  and  outfitting  of  a  new. 
small  passenger  vessel,  of 
approximately  $1500  to  S94.(X)0  per 
vessel  depending  upon  the  vessel's 
operation  and  number  of  passengers    ^ 
permitted  to  be  carried.  The  total  net 
present  value  of  the  proposed  changes  is 
$85  rnillion. 

Time  phasing  and  discounting  were 
used  to  determine  the  Net  Present  Value 
(NPV)  and  Average  Annual  Cost  (AAC). 
Discounting  recognizes  that  future  costs 
or  benefits  are  not  worth  the  same 
amount  at  the  present  time,  and  that  the 
relationship  between  monetary  values 
at  different  points  in  time  is  the  interest 
rate  or  discount  factor.  The  NPV  is  the 
total  value  of  all  future  costs  and 
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beneriis  from  this  proposal  on  the 
effecUvo  dale  of  tha  regulations.  To 
calculate  the  NPV  the  regulations  were 
assumed  to  be  effective  for  a  plaonlng 
period  of  100  years.  Each  year's 
expected  yearly  cost  was  multiplied  by 
a  discount  factor  and  sum— d  ovor  all 
years  of  the  planning  period.  Tho  AAC 
is  the  NPV  discounted  orer  aU  the  yean 
of  the  planning  period,  producing  equal 
annual  coats.  For  tha  evaluation  the 
average  life  of  a  small  passenger  vessel 
was  estimated  to  be  twenty-five  years. 

N4or*  than  70  individual  diangas  frooi 
the  existing  regulations  were  identified 
in  this  proposal  as  being  mooetary  ooat/ 
beneni  items.  The  most  ligniricant  of 
these  Items  were: 

1.  Uferafts  and  inflatable  buoyant 
apparatus  (S5.A  million  AAC): 

2.  Passenger/crew  lists  [$\JM  million 
AAC): 

S.  Calegory  1  BPOtBa  lor  veaads  on 
oceans  and  coastwise  routes  (10.4 
million  AAQ:  and 

4.  Ffxed  total  flooding  fire 
extinguishing  systems  in  machinery 
spaces  (S0.37  million  AAC). 

A  discussion  of  the  individual  cost  or 
monetary  benefit  of  many  proposed 
changes  is  included  in  the  Discuasion  ol 
Proposed  Regulations.  Tables  listinf  lb* 
primary  changes  proposed  in  tkia  notfoa. 
which  would  raauh  in  a  cost  or 
monetary  benefit  to  a  small  passenger 
vessel  ownar.  ar*  alao  iadudod  below. 
For  tbo  convooianc*  of  tha  reader,  a  coat 
and  aoaatary  benafil  table  is  provided 
for  four  sample  small  passenger  veaaals 
which  vary  by  length,  passenger 
capacity,  route,  and  accommodation 
type.  The  estimated  cost  of  the  propoaad 
changes,  which  are  listed  in  the  lablaa. 
are  based  on  information  from  small 
passenger  vessel  owners,  builders, 
equipment  vendors,  and  marina 
equipment  catalogs,  and  Induda 
estimated  initial  outfitting  coats  and  tha 
annual  recurring  coats.  Outfitting  coats 
include  tb*  initial  purcbaaa  prioa  and 
installation  charge  for  new  aquipmeat 
Recurring  coats  include  annual 
maintenance  and  service  cost,  annual 
labor  cost  for  "^'^"g  paaaenger  and 
crew  Usia.  and  an  anoaal  pro  rata 
replacamaat  coat  for  tha  died  equipoient 
based  on  a  ten  year  life  expectancy. 
minus  any  qiiantinable  OMoatary  benefit 
from  annual  coat  saviafs  due  lo  roducad 
insurance  premluma.  reduced  material 
costs,  reditced  number  of  drydockings. 
etc.  Estimalad  Increaaad  ooala  are  liatad 
without  perenthssaa:  ooat  savings  are 
placed  within  parentheeaa.  Comments 
are  requested  on  tba  coats  stated 
throughout  thia 
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The  8inall  passenger  vessel  industry 
would  incur  a  direct,  average  annual 
cost  of  $a.5  million  as  a  result  of  this 
rulemaking.  Although  the  direct  cost 
may  be  considered  large,  the  need  for 
and  benefits  of  the  proposed  regulations 
justify  the  cost 

The  primary  benefit  of  the  proposed 
regulations  is  that  they  are  expected  to 
reduce  the  number  of  lives  lost,  and 
injuries  and  property  damage  sustained, 
as  a  result  of  casualties  involving  small 
passenger  vessels.  This  primary  benefit 
can  not  be  readily  calculated  in 
monetary  terms.  Some  of  the 
requirements  proposed  by  this 
rulemaking  for  whidi  the  full  monetary 
benefit  of  the  requirement  can  not  be 
easily  quantifled  include:  Uferafts  and 


inflatable  buoyant  apparatus.  EPIRBs, 
fixed  total  flooding  fire  extinguishing 
systems,  fire  detecting  systems,  and 
passenger  and  crew  lists. 

Based  on  available  nnall  passenger 
vessel  casualty  data  from  1961  to  1986, 
the  proposed  requirements  for  inflatable 
liferafts  and  buoyant  apparatus  are 
expected  to  save  two  lives  per  year.  The 
proposed  requirement  that  passengers 
be  required  to  wear  Ufejackets  under 
certain  conditions  is  also  expected  to 
save  two  lives  per  year.  The  valuation  of 
human  life  is  quite  difficult  and  often 
undesirable.  However,  to  compare  the 
benefit  of  the  proposed  requirements  for 
liferafts  and  inflatable  buoyant 
apparatus,  and  the  wearing  of  Ufejackets 
under  certain  conditions,  to  the  average 
annual  cost  of  this  rulemaking,  the  value 
of  a  human  life  must  be  estimated 
Economists  have  estimated  the  vahie  of 
a  hiunan  life  ranges  from  a  minimum  of 
$1  milUon  to  $11  milUon.  If  a  human  Ufe 
is  estimated  to  have  a  monetary  value  of 
at  least  $2,125  milli<m,  the  benefit  to  cost 
ratio  of  the  proposed  requirements 
would  be  one.  The  average  annual  cost 
of  this  rulemaking  would  be  reduced 
fitun  $8.5  milUtm  to  no  cost  due  to  the 
four  Uves  expected  to  be  saved  per  year 
from  these  lifesaving  equipment 
requirements  alone. 

Fortunately,  a  United  States  smaU 
passenger  vessel  cair]nng  a  large 
number  of  passengers  has  not  been 
involved  to  date  in  a  major  casualty 
resulting  in  a  significant  number  of 
injuries  or  deaths.  As  available  statistics 
indicate,  the  average  size  of  small 
passenger  vessels  is  increasing.  As  the 
average  size  increases,  the  risk  of 
having  a  catastrophic  casualty  also 
increases. 

The  existing  regulations  do  not 
adequately  address  the  continual 
increase  in  the  number  of  persons  being 
carried  on  smaU  passenger  vessels 
today.  This  continual  increase 
emphasizes  the  need  for  the  proposed 
regulations.  One  casualty  involving  a 
smaU  passenger  vessel  carrying  a  large 
number  of  passengers,  which  involves  a 
large  fire  or  results  in  passengers 
entering  the  water,  would  dramatically 
increase  the  number  of  Uves  saved  by 
equipment  and  procedures  required  by 
the  proposed  regulations.  Hie  number  of 
Uves  saved  by  the  proposed  regulations 
for  survival  craft  and  the  donning  of 
Ufejackets  alone  would  be  much  more 
than  the  estimated  average,  based  on 
recent  casualty  data,  of  four  lives  per 
year. 

The  proposals  for  Uferafts  and 
inflatable  buoyant  apparatus  are  based 
on  the  recognition  of  die  potential  for  a 
tragic  accident  involving  a  laige  number 


of  passengers  as  well  as  the  number  of 
deaths  which  have  occurred  in  the  past 
Because  of  die  high  cost  of  survival 
craft,  alternatives  to  the  proposed 
requirements  were  extensively 
considered.  The  proposed  regulations 
for  survival  craft  were  determined  to  be 
the  best  balance  of  number  of  persons  at 
risk,  the  threat  due  to  hypothermia,  and 
cost. 

The  proposal  to  require  Category  1 
EPIRBs  on  all  small  passenger  vessels 
presently  required  to  have  EPIRBs,  as 
weU  as  on  vessek  on  coastwise  routes 
widiin  20  miles  of  a  harbor  of  safe 
refuge,  is  based  upon  the  improved 
signals  that  the  new  Category  1  EPIRBs 
transmit  and  recognition  that  many 
casualties  occur  close  to  shore  without 
an  adequate  distress  signal  being 
transmitted.  The  proposed  requirements 
for  Category  1  EPIRfie  would  improve 
rescue  response  by  reducing  delays  and 
increasing  the  accuracy  of  tihe  signal 
location.  The  costs  to  search  and  rescue 
units  would  be  decreased  because  such 
units  would  have  to  spend  less  time 
responding  and  also  because  of  an 
expected  reduction  in  the  number  of 
false  alarms  which  must  be  tracked 
down.  False  alarms  from  (Category  1 
EPIRBs  are  less  likely  and  easier  to 
trace  than  fit)m  the  presently  required 
Class  A  EPIRBs.  These  benefiU  of  the 
proposed  requirement  for  Category  1 
EPIRBs  are  difficult  to  quantify. 

The  proposal  that  fixed  total  flooding 
fire  extinguishing  systems  be  installed  in 
enclosed  machinery  spaces  on  all 
vessels  was  based  upon  the  large 
number  of  casualties  involving 
machinery  space  fires  and  the  relatively 
inexpensive  cost  of  these  systems  for 
most  smaU  passengn-  vessels.  The 
monetary  benefit  of  such  systems  due  to 
reduced  fire  damage  and  insurance 
premiums,  which  can  be  quantified,  has 
been  included  in  the  average  annual 
cost.  Some  insurance  industry  estimates 
indicate  that  fixed  total  flooding  fire 
extinguishing  systems  actuaUy  "pay  for 
themselves"  in  three  to  ten  years  due  to 
reduced  insurance  premiums.  SnKdce 
detecting  systems  also  result  in  reduced 
insurance  premiums. 

Smoke  detecting  systems  are 
considered  essential  for  ensuring  early 
detection  of  a  fire,  which  leads  to  more 
organized  and  effective  firefighting  and 
evacuation  responses.  Organized  and 
eflective  responses  are  of  particular 
concern  for  the  vessels  subject  to  the 
proposed  requirement  for  smoke 
detecting  systems,  which  includes 
vessels  carrying  more  than  150 
passengers,  because  of  the  large 
numbers  of  people  at  risk.  The 
installation  of  these  detecting  systems  is 
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also  considered  necessary  in  order  to 
allow  reduced  structural  fire  protection. 
A  monetary  benefit  from  smoke 
detecting  systems  due  to  reduced  fire 
damage  can  not  b«  determined. 
However,  a  rapid  response  to  one  fire 
detected  by  smoke  detecting  systems 
aboard  a  small  passenger  vessel 
carrying  more  than  150  passengers 
would  justify  the  expense  of  such 
systems. 

The  proposed  regulations  for 
passenger  and  crew  lists  stem  from 
requirements  in  the  law.  The  need  for 
such  lists  is  bolstered  by 
recommendations  from  NTSB  and  Coast 
Guard  casualty  reports.  The  lists  will 
provide  search  and  rescue  personnel 
with  the  number  and  identity  of  persona 
missing  in  the  event  of  a  casualty.  Often 
in  such  situations  these  details  are 
difficult  to  determine  with  any  degree  of 
certainty  which  makes  it  difficult  to 
determine  when  to  suspend  a  search. 
The  monetary  benefit  of  such  lists  is 
difficult  to  estimate  but  such  lists  would 
reduce  the  time  it  takes  for  search  and 
rescue  personnel  to  determine  how 
many  persona  are  missing  and  result  in 
more  efficient  use  of  resources. 

A  draft  evaluation  has  been  prepared 
and  placed  in  the  rulemaking  docket. 
The  evaluation  contains  information  on 
the  methodology  and  data  sources  used 
in  determining  costs  and  benefits, 
details  on  the  coats  and  benefits  of  each 
change,  alternatives  to  proposed 
changes,  costs  for  sample  small 
passenger  vessels,  and  a  profile  of  the 
small  passenger  fleet  and  its  casualty 
history.  For  information  concerning 
inspecting  and  copying  the  draft 
evaluation,  refer  to  AOONUMa  above. 
Copies  may  also  be  received  by 
contacting  the  person  listed  under  KM 
nrnnmn  w^owmatiom  contact. 

Based  on  the  draft  evaluation,  the 
proposed  regulatlona  are  considered  to 
ba  non-major  under  Executive  Order 
12291  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policas  and  procedures  (44  FR  11034. 
February  20, 1070). 


This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  envirorunental 
documentation  in  accordance  with 
section  2.B.ZC  and  2.B.2.1  of 
Commandant  Instruction  (COMDTINST) 
M18475.1B.  A  categorical  Exclusion 
Determination  statement  has  been 
prepared  and  nas  been  placed  in  the 
rulemaking  docket. 


Ragulatory  Flaxibility  Ad 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  through  ei2),  the  Coast 
Guard  must  consider  whether  this  rule  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  which  are  not 
dominant  in  their  field  and  which  would 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Buainaaa  Act  (15  U.S.C  032). 

A  large  percentage  of  small  passenger 
vessels  are  owned  or  managed  by  small 
entities.  The  annual  costs  per  passenger 
capacity  (using  the  maximum  number  of 
passengers  permitted  to  be  carried  as 
indicated  on  a  vessel's  Certificate  of 
Inspection)  ranges  from  S5  for  a  vessel 
of  not  more  than  05  feet  in  length 
carrying  more  than  49  passengers  on  a 
river  route  to  $70  for  a  vessel  of  more 
than  05  feet  in  length,  which  has 
overnight  accommodations  for  more 
than  40  passengers,  on  a  coastwise 
route.  As  the  passenger  capacity 
increases  on  each  type  of  vessel,  the 
cost  per  passenger  decreases.  Existing 
vaasels  have  lower  costs  since  they 
need  not  comply  with  some  proposed 
regulations  and  are  allowed  delayed 
retrofitting  of  equipment  required  by 
other  propiwed  regulations. 

To  evaluate  the  impact  the  proposed 
regulations  would  have  on  an  owner  of 
a  small  passenger  vessel,  the  increase  in 
ticket  prices  that  an  owner  would  have 
to  charge  for  trips  on  four  sample 
vessels,  which  are  most  representative 
of  the  small  passenger  fleet,  was 
determined.  An  owner  of  the  following 
sample  vessels  could  recover  the  cost  of 
the  proposed  regulations  by  increasing 
the  passenger  ticket  price  by  the 
indicated  amount  if  the  vessel  made  100 
trips  per  year  at  50%  capacity: 


Vsasst 
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1.  Nd  move  Vian  66  ••••  in  isn^lv 
cany'no  57  paMsngv*,  on  a  t*m 

t  Mora  flion  66  iMi  oanyeig  sio  pas- 
■angara.  on  a  Mmo^  feaya  and 
sounds,  roiilo 

3.  Not  MOW  vtfln  06  iMt  w%  wtn0t% 
oanytng  23  passingiii,  on  an  ooaano 

SO  03 
0.66 
1.90 

The  owner  of  an  average  "very  large" 
small  passenger  vessel  of  more  than  05 
feet  in  length  having  overnight 
accommodations  for  102  passengers,  on 
a  coastwise  route,  could  recover  the 
coats  of  the  proposed  regulations  by 
increasing  the  charge  to  a  passenger  by 
$1.93  if  the  vessel  made  32  trips  per  year 


at  50%  capacity.  The  estimated  cost  of  a 
ticket  for  a  1  week  trip  on  such  vessels 
is  more  than  $700  per  week. 

Small  passenger  vessel  owners  would 
need  to  increase  the  charge  to  each 
passenger  carried  on  a  voyage  a 
minimal  amount  to  recover  the  costs  of 
these  proposed  regulations.  The  three 
cents  ticket  price  increase  for  the  vessel 
on  a  rivers  route  is  considered  to  be 
insignificant.  The  ticket  price  increase  of 
a  fl.90  for  the  vessel  on  an  oceans  route 
and  of  $0.05  for  the  vessel  on  a  lakes, 
bays,  and  sounds  route  is  also 
considered  to  be  insignificant  since  the 
existing  ticket  price  for  a  trip  on  such  a 
vessel  may  be  as  much  as  S25  for  a  day 
trip.  The  estimated  per  ticket  price 
increases  for  the  average  vessel  on  an 
oceans  route  is  expected  to  be  less  than 
8%  of  the  present  ticket  price.  Ninety 
percent  ($1.72)  of  the  cost  increase  for  a 
vessel  on  an  oceans  route  is  due  to  the 
proposed  requirement  for  liferafts  alone. 
The  estimated  per  ticket  price  increase 
for  the  average  vessel  on  a  lakes,  bays. 
and  sounds  route  is  expected  to  be  less 
than  5%  of  the  present  ticket  price.  The 
average  vessel  on  an  oceans  route  or  a 
lakes,  bays,  and  sounds  route  usually 
operates  at  a  higher  usage  level  than  the 
100  trips  per  year  at  50%  capacity,  which 
was  assimied  for  the  price  increase 
calculations.  The  increase  in  ticket  price 
for  the  average  vessel  on  a  coastwise 
route,  which  does  not  carry  more  than 
40  passengers  in  overnight 
accommodations,  will  be  less  than  the 
price  increase  for  a  similar  vessel  on  an 
ocean  route.  The  $1.93  ticket  price 
increase  for  the  vessel  carrying  102 
passengers  in  overnight 
accommodations  is  also  considered 
insigniHcant  since  the  price  increase  is 
estimated  to  be  less  than  1%  of  the 
average  ticket  price  for  a  trip  on  such  a 
vessel. 

In  addition  to  the  four  sample  vessels, 
the  effect  of  the  proposed  regulations  on 
other  vessel  categories  was  also 
considered  to  determine  which  type  of 
small  passenger  vessel  the  r^ulations 
would  have  the  greatest  impact  on.  The 
type  of  vessel  for  which  the  regulations 
would  have  the  greatest  cost  impact  are 
vessels  on  oceans  or  coastwise  routes 
which  are  permitted  to  carry  only  a  few 
more  passengers  than  the  maximum  of 
six  which  may  be  carried  on 
uninspected  vessels.  This  group  of 
vessels  is  primarily  composed  of  sport 
fishing  vessels,  which  carry  passengers 
on  chartered  trips.  Some  of  these  are 
only  operated  on  a  part  time  basis.  The 
owners  of  vessels  operated  part  time 
would  be  impacted  the  most  since  such 
vessels  make  only  a  limited  number  of 
trips  from  which  they  can  recover  the 
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cost  of  the  proposed  regulations.  The 
exact  number  of  sport  fishing  vessels 
operated  on  a  part  time  basis  is 
unknown  but  estimated  to  be  small. 

The  reason  that  the  sport  fishing 
vessels  are  impacted  the  most  by  the 
regulations  is  because  approximately  80 
percent  of  the  coat  increase  for  a  vessel 
operating  on  an  oceans,  coastwise,  or 
Great  Lakes  route  is  due  to  the  proposed 
requirement  for  liferafts  and  inflatable 
buoyant  apparatus.  The  per  passenger 
impact  of  the  requirement  for  inflatable 
survival  craft  increases  as  the  passenger 
capacity  of  a  vessel  decreases. 

Smaller  capacity  survival  craft  which 
would  be  installed  on  a  sport  fishing 
vessel,  cost  more  on  a  per  person  basis 
than  large  capacity  survival  craft  To 
estimate  the  cost  impact  of  the  proposed 
regulations  on  a  sport  fishing  vessel 
which  is  operated  only  part  time,  a 
vessel  was  assumed  to  make  only  40 
trips  per  year  with  an  average  of  8 
passengers  per  trip.  Based  on  these 
assumptions,  the  owner  of  a  sport 
fishing  vessel  operated  on  a  part  time 
basis,  could  recover  the  cost  of  the 
proposed  regulations  by  increasing  the 
individual  passenger  ticket  price  by 
$3.50  or  the  vessel  charter  price  by  $28 
per  trip.  Sport  fishing  vessels  commonly 
charge  $350  to  $400  for  each  trip 
chartered.  An  increase  of  $28  would  be 
a  7%  increase;  an  amount  which  should 
not  have  a  significant  impact  on  the 
owners  of  sport  fishing  vessels. 

Based  on  the  minimal  amount  an 
owner  of  a  small  passenger  vessel 
would  have  to  increase  a  passenger 
ticket  price  to  recover  the  cost  of  the 
proposed  regulations,  as  discussed 
above,  the  Coast  Guard  has  determined 
that  this  proposed  riilemaking  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Faderaliam 

This  proposed  rulemaking  has  been 
analyzed  in  accordance  with  the 
priitciples  and  criteria  contained  in 
Executive  Order  12012,  and  it  has  been 
determined  that  this  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Paperwork  Reduction  Act 

This  rulemaking  contains  information 
collection  requirements  in  the  following 
sections  of  40  CFR:  170.106(a),  170.202, 
170.204. 170.302, 170J0a  17&3ia 
170.500(a).  170.812, 170.70a  176.704, 
170.710, 178.810(b),  17e.920(c),  176.930, 
17e.932(b).  177.202, 177.330(b),  177.340, 
177.610(e).  178.210, 178.220, 178.23a 
181.010, 182.400(e).  182.6ia  183.320. 
184.420, 184.500, 185.202. 185.200. 185.208, 


185.22a  185.23a  185.26a  185.28a  185.282, 
185.304(c),  185.402. 185.502, 185.504. 
185.508 185.5ia  185.514. 185.515. 185.516. 
185.518. 185.602. 185.604. 185.60a  185.608, 
185.6ia  185.612, 185.702, 185.704(c^  . 
185.8ia 

The  information  collection 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501  etseq.)  Persons  desiring 
to  comment  on  these  regulations  should 
submit  their  comments  to:  Office  of 
Regulatory  Policy,  Office  of 
Management  and  Budget  726  Jadcson 
Place.  NW..  Washington.  DC  20503, 
ATTN:  DeA  Officer.  Coast  Guard. 
Persons  submitting  comments  to  OMB 
are  also  requested  to  submit  a  copy  of 
their  commenta  to  the  Coast  Guard  as 
indicated  under  ADDRESSES. 

List  of  Subjects 

46  Cfn  Part  170 

Marine  safety,  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CPR  Part  173 

Marine  safety.  Vessels. 

46CFRPartl75 

Marine  safety,  Passoiger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  176 

Fire  prevention,  Marine  safety, 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Parts  171, 177. 178, 178. 180. 182 

Marine  safety.  Passenger  vessels. 

46  CFR  Part  181 

Fire  prevention,  Marine  safety. 
Passenger  vessels. 

46  CFR  Part  163 

Electric  power.  Marine  aafety. 
Passenger  vessels. 

46  CFR  Part  184 

Conununications  equipment  Marine 
safety.  Navigation  (water).  Passenger 
vessels. 

46CFRPartias 

Alcohol  and  alcoholic  beverages. 
Drugs,  Hazardous  materials.  Marine 
safety.  Navigation  (water).  Passenger 
vessels.  Reporting  and  reondkeeping 
requirements. 

Proposed  Rules 

In  consideration  of  the  foregoing,  die 
Coast  Guard  proposes  to  amend  Parts 
17a  171,  and  173  of  Title  46,  Code  of 


Federal  Regulations,  Subchapter  S  to 
read  as  follows: 

SUBCHAPTER  S-SUBDIVISION  AND 
STABIUTV 

PART  170-8TABILITY 
REQUmEMENTS  FOR  ALL  INSPECTED 
VESSELS 

1.  The  authority  citation  for  Part  170  is 
revised  to  read  as  follows: 

Audwrity:  46  U.S.C.  210«.  3306.  and  3703:  49 
CFR  1.46. 


S 170001   [Aewndadl 

2.  Section  170.001  is  amended  by 
removing  the  date  of  January  3. 1964  in 
paragraphs  (a)  and  (b)  and  inserting  in 
its  place  the  date  of  [insert  effective 
date  of  regulations]. 

3.  Section  170j055  is  amended  by 
adding  a  sentence  to  paragraph  (h)(1) 
and  adding  paragraph  (v)  to  read  as 
follows: 


S  170.095    DeflnNions  oonoanwiQ  a 


(h)  •  •  • 

(1)  *  *  *  The  conmiaoding  Officer, 
U.S.  Coast  Guard  Marine  Safety  Center, 
may  include  the  length  or  a  portion  of 
the  length  of  the  underwater  projefrtions 
in  the  value  used  for  the  LBP  for  the 
purposes  of  this  subchapter  for  a  small 
passenger  vessel  which  has  underwater 
projections  extending  forward  of  the 
forwardmost  point  or  aft  of  the 
aftermost  point  on  the  deepest  wateriine 
of  the  vessel.  The  length  or  a  porticm  of 
the  length  of  projections  whidi 
contribute  more  than  2  percent  of  the 
underwater  volume  of  the  vessel  is 
normally  added  to  the  actual  USP. 
***** 

(v)  "Small  passenger  vessel"  means  a 
vessel  of  less  than  100  gross  tons 
carrying  more  than  six  passengers,  as 
defined  in  S  175.400  of  tiiis  chapter. 

§170075    [Amandadl 

4.  Section  170.075  is  amended  in 
paragraph  (b),  by  removing  the  citation 
"§  171.030(bH2r  and  adding,  in  its 
place,  "S  178^320"  and  by  removing  the 
citation  "S  171.043"  and  adding,  in  its 
place,  "with  S  179.220." 

5.  Section  XTOJOBD  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 


$1704)90 


(c)  For  calculations  required  by  this 
subchapter  for  a  small  passenger  vessel 
the  assumed  average  weight  of  each 
person  included  in  the  loading 
conditions  must  be  at  least  160  pounds 
(72.5  kilograms),  located  with  a  vertical 
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center  of  gravity  of  3  feel  (0.9  meter) 
above  the  deck. 

(d)  UnleM  otherwiae  Indicated  in  the 
veaael's  atabilily  booklet,  atiibility  letter, 
or  stability  detaili  on  its  Certificate  of 
Inapection.  for  calculationa  required  by 
this  aubchapter  for  a  amall  paaaenger 
veaael.  paaacngera  muat  be  aaaumed  to 
crowd  all  decits  above  the  main  deck  to 
a  density  of  3  square  feet  per  person. 


flTaiM    lAiwendedl 

(L  Section  17ai06  ia  amended  by 
removint  paragraph  (b)(1)  and  by 
redesignating  paragrapha  (b)(2)  through 
(b)(S)  as  paragraphs  (b)t1)  through  (bM4). 
respectively. 

il7«il«e   lAimndedl 

7.  Section  170.160  is  amended  by 
removing  paragraph  (b)(1)  and  by 
redesignating  paragraphs  (b)(2)  through 
(b)(4)  ss  paragrapha  (b)(1)  through  (b)(3). 
reapectively. 

S.  Section  17ai70  is  amended  by 
reviaing  the  definition  of  certain 
functiona  in  the  CM  equation  in 
paragraph  (a)  to  read  as  follows: 


lor 


1170.179 

(■)*•• 

P  -  .006  >  (L/14J0O)*  Ions/ft* 
ooaan  Mrvic*.  Craat  Lakaa  wMar 
•xcept  for  ■  •mall  painngar  vessel  OMralkig 

within  20  mile*  of  a  harbor  of  Mfe  refujie  on  a 
rout*  tha  OCMI  detennin**  it  partially 
prolaclad.  or  aarvica  on  axpoaed  waters. 

P  -  OU  -f  (L/13O0)>  meinc  tona/ft*    .  .  . 
for  ocean  acrvlce.  Great  Lakaa  winter  aervice 
etcepi  for  a  amall  paaaenser  veaa«l  operating 
within  20  milea  of  a  hartwr  of  aafe  refuge  on  a 
ruuta  tha  OCMI  determinaa  ia  partially 
protaclad,  or  aervica  on  axpoaed  walara. 

A  >  protected  lateral  area  in  square  feel 
(•quare  metert)  of  the  portion  of  the  veaael 
and  deck  cargo  above  (he  waterline  For  a 
aiali  paaaaiifsr  veaael  the  area  includea 
lalani  ai«M  wMek  aay  be  ancloaed  by  iiama 
•uch  as  canvas  or  giaaa. 
•         •         •         •         • 

T  a  the  leaser  of  either  14  degrees  heel  or. 
the  angle  of  heal  in  detraes  al  which  ona-half 
'ha  fraatmard  to  the  freelxMrd  deck  is 
iminersed.  For  a  sailing  vessel  that  is  s  small 
passangar  vassal.  T  «  the  lesser  of  sithar  14 
degreea  or  the  ai^le  of  heel  in  degrees  to  tha 
dackedw. 


•.  Section  17ai73  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2). 
adding  paragraphs  (a|(3)  and  (a)(4). 
redesignating  paragraph  (d)  aa 
paragraph  (f).  and  adding  new 
pongraphi  (d)  and  (e)  to  read  as 
follows: 


|170l173    CfHsfleM  tar 


an  angle  of  heel  less  than  or  equal  to  30 
degrees: 

(2)  Paragraph  (b)  of  this  section  if  the 
maximum  righting  arm  occurs  at  an 
angle  of  heel  greater  than  30  degrees; 

(3)  Paragraph  (b).  (c).  or  (d)  of  this 
section,  if  it  is  ■  small  passenger  vessel 
operating  on  exposed  or  partially 
protected  waters;  or 

(4)  Paragraph  (b).  (c).  (d)  or  (e)  of  this 
section,  if  it  is  a  small  passenger  vessel 
operating  on  protected  waters. 

(d)  each  vessel  must  have— 

(1)  An  area  under  each  righting  arm 
curve  of  at  least  15  foot-degrees  up  to 
the  lesser  of  the  following  angles: 

(i)  The  angle  of  maximum  righting 
arm: 
(ii)  The  angle  of  downflooding;  or 
(iii)  40  degrees; 

(2)  An  angle  of  downflooding  of  al 
least  25  da^ees. 

13)  An  angle  of  vanishing  stability  of 
at  MNMt  40  degrees. 

(a)  Each  vessel  must  have — 

(1)  An  area  under  each  righting  arm 
curve  of  at  least  10  foot-degrees  up  to 
tha  laaat  of  the  following  angles: 

(i)  Tha  angle  of  maximum  righting 


(■)••• 

(1)  Paragraph  (b)  or  (c)  of  this  section 
if  the  maximum  righting  arm  occurs  al 


(ii)  Tha  angle  of  dotynflooding:  or 
(iii)  40  degrees. 

(2)  An  angle  of  downflooding  of  at 
least  20  degrees. 

(3)  An  angle  of  vanishing  stability  of 
at  least  30  degrees. 


PART  171— SPCCtAL  RULES 
PCRTAIMNQ  TO  VESSELS  CARRYING 
PASSENGERS 

,  1.  The  authority  citation  for  Part  171  is 
revised  to  read  as  follows: 

Athartty  4e  U.S.C  2104.  3306.  and  3709.  48 
CFR1.46. 

2.  The  table  of  contenia  for  Part  171  ia 
amended  by: 

a.  Removing  H  171.02. 171.030. 
171.035. 171.04a  and  171.043  under 
Subparts; 

b.  Removing  i  171.114  under  Subpart 
B: 

c.  Removing  1 171.110  under  Subpart 
P; 

d.  Removing  1 171.124  under  Subpart 
G: 

a.  Removing  ||  171.14a  171.145. 
171.iaa  and  171.155  under  Subpart  H; 
and 

f.  Revising  the  heading  for  Subpart  B 
and  adding  two  new  sections  to  Subpart 
C  to  read  as  follows: 


Subpart  C— Large  Veaaala 

•  •        •        •        • 

171.076  Bottom  damage  requirements  in 
lieu  of  Type  II  subdivision. 

171.077  Subdivision  requirements  of 
multihull  small  passenger  vessels. 

•  •  •  •  • 

3.  Section  171.010  is  amended  by 
redesignating  paragraphs  (m)  and  (n)  as 
paragraphs  (n)  and  (o).  respectively,  and 
by  adding  paragraph  (m)  to  read  aa 
follows: 

1171010    DatmWona. 

•  •        •        •        • 

(m)  "Small  passenger  vessel"  means  a 
vessel  of  less  than  100  gross  tons 
carrying  more  than  six  passengers,  as 
defined  in  i  175.400  of  this  chapter. 


Subpart  B-{Raaarvd) 

4.  Subpart  B  consisting  of  i  1 171.020 
through  171.043,  is  removed  and 
reserved. 

5.  Section  171.045  is  amended  by 
adding  paragraph  (f).  to  read  as  follows: 

1171.045    SpacHle  appacabMy. 
•         •         •         *         • 

(f)  A  small  passenger  vessel  which  is 
a  sailing  or  an  auxiliary  sailing  vessel. 

6.  Section  171.050  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraphs  (b) 
and  (c)  to  read  as  follows: 


f  171.050 

a 


atabNHy  ra^uiramenta  for 


(b)  A  small  passenger  vessel,  on 
which  passengers  are  not  prevented 
from  crowding  to  the  outboard  rails  by 
the  arrangement  of  the  vessel,  must  be 
shown  by  design  calculations  to  have  a 
metacentric  height  (CM)  in  each 
condition  of  loading  and  operation  that 
is  not  less  than  the  value  given  by  the 
following  equation,  using  the 
distribution  of  passengers  determined 
by  the  equations  in  paragraph  (c)  of  this 
section: 

GM-((RKN))  /  ((KKWMtan  of  T)) 
Where— 

N  '  total  number  of  passengers: 
W«  displacement  of  vessel  in  long  tons; 
T>14  degrees  or  the  angle  of  heel  at  whii 

the  deck  edge  is  first  submerged. 

whichever  is  least; 
R  — distance  in  feet  from  the  centerline  of  the 

vessel  to  the  outboard  rail  minus  3.28 

feet  (1  meter):  snd 
K*14  passengers/long  ton  (13JI  passengers/ 

metric  ton),  biased  on  160  pounds/person. 


'  i 

^ich     I 


(c)  In  determining  the  GM  of  a  small 
passenger  vessel  to  which  paragraph  (b) 
of  this  section  applies,  the  distribution 
of  passengers  used  in  the  loading 
condition  on  each  deck  of  the  vessel 
must  be  determined  by  the  following 
equations: 
N,=A,/D 
N,-(2)A,/D 
N,=(3)A./D 


N,=(i)AjD 

Where 

i  =  the  number  of  decks  on  the  vessd  to 

which  passengers  have  access: 
Al.  Al,  Al. .  t .,  A«= Area  of  lowest,  2nd,  3rd. 

.  .  .  ith  deck:  N,,  N«.  N*. .  .  .  N,=No.  of 

passengers  on  lowest  2nd.  3rd. .  .  .,  ith 

deck:  and 
D=(A.-K2)A,-l-{3)A.-»-  .  .  .  -KDAJ/N. 

7.  Section  171.055  is  amended  by: 

a.  Adding  graphs  1714)55(f).  171.055(g). 
171.05S(h).  171.055(1).  and  171.055(j);  and 

b.  Revising  the  coefficients  in 
paragraphs  (d)(1).  (d)(2),  and  (gKl)  and 


by  revising  paragraph  (e)(4)(ii)  to  read 
as  follows: 

§  171.056    Inlaol  atablHy  ra^uirainants  for 
a  mowotaai  aaMna  vaaaal  or  a  monotwal 


(d)  *  •  • 
(!)**• 

Where— 

X'lJ)  long  tons/8q.fL  (10.9  metric  tons/sq. 
meter); 

Ysl.l  long  tons/sq.ft  [IZJO  metric  tons/sq. 
BdetM-)  except  for  a  small  passenger 
vessel  Y=Y  value  determined  &om 
grai^  171i)55{f)  multiplied  by  the 
multiplier  determined  from  graph 
171.0550):  and  Z=1.25  long  tons/sq.ft 
(13.7  metric  tons/sq.  meter)  except  for  a 
small  passenger  vessel  Z-Z  value 
determined  from  graph  171.055(g) 
multiplied  by  the  multiplier  determined 
from  graph  171.055(j). 

(2)*  *  * 

Where— 

X=1.5  long  tons/sq.ft  (16.4  metric  tons/sq. 
meter): 


Y=1.7  long  ton8/8q.ft.  (18.6  metric  tons/sq. 
ineter)  except  for  a  small  passenger 
vessel  Y=Y  value  determined  from 
graph  171.055(h)  multiplied  by  the 
multiplier  determined  from  graph 
injoksii);  and  Z=1.9  long  toos/Bq.ft 
(2041  metric  tons/sq.  meter)  except  for  a 
small  passenger  vessel  Z=Z  value 
detemiined  from  graph  171J)55(i) 
multiplied  by  the  multiplier  determined 
from  graph  ITIJOSS^]. 

(e)  •  •  • 

(4)  *  *  * 

(ii)  On  a  small  passenger  vessel,  the 
area  under  the  assumed  heeling  arm 
curve  between  0  degrees  and  the  angle  _ 
of  downflooding  must  be  equal  to  the 
area  under  the  righting  arm  curve 
between  the  same  limits. 
***** 

(g)  *  *  * 

(1)  The  downflooding  angle  when 
computing  HZB;  or 
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a  Section  171.070  is  amended  by 
revising  paragraphs  (e)(1)  introductory 
text  and  (e)(2]  introdnctory  text  to  read 
as  follows: 


51714)70 

N. 


SubdNWon  raquiramanls— Type 


(e)  •  •  • 

(1)  If  tfie  LBP  of  tiie  veswi  is  143  feet 
(43^  meters)  or  more,  or  the  vessel 
maices  international  voyages  with  more 
than  12  passengers.  ea<^  main 
transverse  watertight  bulkhead  must  be 
at  least  10  feet  (3  meters)  plus  3  percent 
of  the  veaael't  LBP  (rn»— 


(2)  If  the  LBP  of  the  vessel  is  less  than 
143  feet  (43.S  meters),  and  the  vessel 
does  not  make  international  voyages 
with  more  than  12  passengers,  each 
main  transverse  watertight  bulkhead 
must  be  not  less  than  10  percent  of  the 
vesseTs  LBP  or  6  feet  (1.8  meters), 
whichever  is  greater,  from — 

8.  SectJoo  171,076  is  added  to  read  as 
follows: 


f  171J07I 
•seafTyfafl 

(a)  AhemaUve.  In  lieu  of  meeting  the 
Type  n  subdivision  requirements  of 

S§  171 JTO  through  171.073  of  this  part.-a 
small  passenger  vessel  Gtted  with 
longitudinal  bulkheads,  or  a  double 
bottsa  which  is  at  least  90  iachcs  (7B.2 
cm)  above  the  bottom  plate,  may  meet 
the  standard  of  flooding  specified  in 
T«bie  171il70(a).  Only  th(Me  spaces 
subject  to  bottom  damage  need  be 
consida«d  subject  to  flooding. 

(b)  Chancier  of  damage.  To  meet  the 
one  compartment  standard  in  Tabie 
171j070(a).  desigB  calculations  must 
show  that  the  vessel  can  survive 
damage  at  any  locadm  between  main 
transverse  bulkheads,  including  damage 
to  a  longitudinal  bulkhead.  To  meet  the 
two  compartment  standard  in  Table 
171.070(a),  design  calculations  must 
show  that  a  vessel  can  survive  bottom 
damage  at  any  location  between 
alternate  main  transverse  watertight 
bulkheads,  including  the  intersection  of 
a  main  transverse  bulkhead  and  a 
longitudinal  bulkhead. 

(c)  Extent  of  damage.  The  extent  of 
damage  which  a  vessel  must  be  able  to 
survive,  as  required  by  paragraph  (b)  of 
this  section,  must  include  the  most 
disabling  penetration  up  to  and 


including  a  penetration  having  the 
following  dimensions: 

(1)  Longitudinal  extent:  0.1  LBP  but 
not  less  than  6  feet  (1.8  meters)  for  a 
vessel  less  than  143  feet  (43.5  meters):  10 
feet  (3.05  meters)  4-  0.03  LBP  for  a  vessel 
greater  than  or  equal  to  143  feet  (43.5 
meters)  or  on  an  international  voyage 
carrying  more  than  12  passengers. 

(2)  Tramverse  extent  B/3. 

(3)  Vertical  extent:  30  inches  (76.2  cm) 
or  B/15,  whichever  is  greater,  measured 
from  the  bottom  shell  plate. 

(d)  Penaeability.  When  doing 
calculations  required  by  paragraph  (b) 
of  this  section,  the  penneabiiity  of  each 
space  must  be  taken  from  Table 
171.080(c). 

(e)  Survival  criteria.  A  vessel  is 
presumed  to  survive  bottom  damage  if  it 
meets  the  survival  criteria  in 

%  171J)80(d)  of  this  part. 

10.  Section  171.077  is  added  to  read  as 
follows: 


§  171.077 
muitihuH 


Sulidlvision  is<|uifeiiisnts  for 


(a)  A  mnitibuU  small  passenger  vessel 
must  comply  with  the  requirements  of 
this  section. 

(b)  For  a  vessel  required  to  m^et  a  one 
compartment  standard  of  subdivision,    ^ 
the  compartments  forward  of  the 
collision  bdkhead  most  be  considered 
flooded  both  symmetrically  and 
asymraetzicaJly.  Aft  of  the  collision 
bulkhead,  the  transverse  extent  of  side    . 
damage  must  be  20%  of  the  total 
buoyant  beam  at  or  below  the  deepest 
wateiiine.  including  any  buoyant  cross 
structure. 

(c)  For  a  vessel  required  to  meet  a  two 
compartment  standard  of  subdivision  at 
the  bow.  the  two  forward  compartments 
in  both  hulls  must  be  considered  flooded 
both  symmetrically  and  asymmetrically. 
Aft  of  that,  the  transverse  extent  of  side 
damage  must  be  20%  of  the  total 
buoyant  beam  at  or  below  the  deepest 
waterline.  including  any  buoyant  cross 
strocture,  and  the  longitudinal  extent  of 
side  damage  must  be  in  accordance  with 
the  Standard  of  Flooding  in  Table 
171.070(a). 

(d)  The  bottom  damage  standard  of 
§  171.076  is  applicable  to  a  multihull 
small  passenger  vessel  except  that,  for 
the  purposes  of  this  section,  B  is  the 
total  buoyant  beam  at  or  below  the 
deepest  waterline. 

11.  Section  \71J0m  is  amended  by 
adding  a  new  paragrajA  (d)(5)  to  read  as 
follows: 


§171.080    Damaosstaliilty  standards  for 
vessels  witli  Type  I  or  Type  11  suixJivision. 


(d)  *  *  * 

(5)  For  a  small  passenger  vessel: 

(!)  The  range  of  positive  stability 
beyond  equilibrium  in  the  damaged 
condition  must  be  at  least  15  degrees: 

(ii)  Hie  maximum  positive  righting 
arm  within  15  degrees  of  equilibrium 
must  be  at  least  4  inches  (0.1  meter):  and 

(iii)  The  positive  righting  enei^ 
within  15  degrees  of  equilibrium  must  be 
at  least  2.82  ft-deg  (0X)15  m-rad). 

S  171.110    [Amended] 

12.  In  §  171.110.  paragraph  (b)  is 
removed.. 

$171,114   (ftomevedl 

13.  Section  171.114  is  removed.. 

§171.115    [Amended] 

14.  In  §  171.115,  paragraph  (b)  is 
removed. 


§171.118    [nemovad] 

15.  Section  171.119  is  removed. 
18.  Section  171.120  is  revised  to  read 
as  follows: 

{ 171.120    Spadlic  sppRcabRRy. 

A  vessel  of  at  least  100  gross  tons 
must  comply  with  S  171.122  of  this 
subpart 

§171.124    [Removed] 

17.  Section  171.124  is  removed. 

§171.190    [Amended] 

18.  In  S  171.130,  paragraph  (b)  is 

removed. 


§§  171.140, 171.145, 171.150.  and  17t15S 
[Removed) 

19.  Sections  171.140, 171.145. 171.150, 
and  171.155  are  removed. 

PART  173— SPEaAL  RULES 
PERTAINING  TO  VESSEL  USE 

1.  The  authority  citation  for  Part  173  is 
re\ised  to  read  as  follows: 

Authority:  46  U.S.C.  2104,  3306,  and  3703: 49 
CFRt.46. 

2.  The  cited  sections  or  paragraphs  of 
Part  173.  listed  in  Column  1  of  this 
paragraph,  are  amended  by  removing 
the  existing  reference,  listed  in  Column 
2.  in  the  cited  section  or  paragraph  and 
adding  in  its  place  the  new  reference 
Usted  in  Column  3. 


Column  1  GS* 


173Jl54<iNl) 

173.054a>K1) 


Coluinn  2  cKisvny  Rsfonsnco 


I7I.040M(«)- 
171040(aX<).. 


OoHinfn  3  Now  nefwcncc 


1 79.210(a)  of  (his  chapisr. 
179  210(a)  o«  this  chapter. 
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CokinmlCM 


179.064|bK2) 
179M9W 

irs. 


Column  2  EiMno  fMaranM 


171.043 

171 OM 

171.036  WMough  90. 


Column  3  Naw  fWtarcnM 


170^20  o«  Wm  chipMr 
170.170.  171  050.  «ld  171  055 
178  300  and  178.310  Ol  ««•  chapter. 


15.  The  cited  •ections  or  paragraphs  of 
Part  173,  listpd  in  Column  1  of  this 
paragraph,  are  amended  by  adding  the 
corresponding  phrase,  listed  in  Column 
2.  (o  the  end  of  the  cited  section  or 
paragraph. 


Cokimnt 
CMS 


173  OM 

173.oeO(a) 

173.0ai 

173.0t3 


CotwantNow 


"or      H  179.320.       170.330. 

l7«340olttilactMplar.'' 
'or  1 170  390  o«  Vw  cnaplar " 
"or  1 170  300  o«  Itna  ctt^tar  " 
"or  Subpan  D  of  Pvi  178  ol 

ohaplar." 


The  Coast  Guard  also  proposes  to 
revise  Title  46.  Code  of  Federal 
Regulations,  Subchapter  T.  consisting  of 
Parts  175. 170. 177. 178. 179. 180, 181. 182. 
183. 184.  and  185  to  read  as  follows: 

•UKHAPTCR  T-SMAU.  PASSCNQCfl 
VESSCLA  (UNDER  100  QROtt  TONS) 

PART  178— QCNERAL  PROVWONt 

8m:. 

17S.100    Purpoa«. 

17S.110    C«Mral  applicability 

175.112    Specific  applicabiUty  for  individual 

parts. 
175.120    Vaaaals  on  an  intemationat  voyago. 
175.122    Load  lines. 
175.200    Crosa  tonnage  at  a  criterion  for 

requiremenlt. 
175.400    Deflnithma  of  lemia  uaad  In  thia 

aubchaptar. 
175.900    Conduct  of  an  inspection  for 

certiflcatloa. 
175.510    Notice  of  deflcienciaa  and 

requirementt. 
175.530    Alternative  standard* 
175.940    Equivalents. 
175.590    Special  consideration. 
179.900    Appeals. 

179.000    Incorporation  by  reference. 
175.800    Approved  equipment  and  material 
175.900    OMB  control  number*. 

AullMrily:  40  U.S.C  2104.  3300.  5115. 0101; 
40CFRl4e. 


f  178.100 

The  purpose  of  this  subchapter  Is  to 
implement  applicable  sections  of 
Subtitle  II  of  Title  48.  United  States 
Code,  which  require  the  inspection  and 
certification  of  small  passenger  veaools. 


1178^110    Oenarali 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  subchapter 
applies  to  each  vessel  of  less  than  100 
gross  tons  carrying  more  than  six 
passengers. 


(b)  This  subchapter  docs  not  apply  to: 

(1)  A  vessel  operating  exclusively  on 
inland  waters  which  are  not  navigable 
waters  of  the  United  Slates: 

(2)  A  vessel  which  is  laid  up, 
dismantled,  or  out  of  commission: 

(3)  An  oceanographic  research  vessel: 

(4)  A  boat  forming  part  of  a  vessel's 
llfesaving  equipment  and  which  is  not 
used  for  carrying  passengers  except  in 
emergencies  or  during  emergency  drills: 

(5)  A  vessel  of  a  foreign  country  which 
is  a  party  to  the  "International 
Convention  for  the  Safety  of  Life  at  Sea" 
to  which  the  United  States  Government 
is  currently  a  party  and  which  has  on 
board  a  current  valid  Passenger  Ship 
Safety  Certificate;  or 

(8)  A  vessel  of  a  foreign  country, 
whose  govemment  has  inspection  laws 
approximating  those  of  the  United 
States  and  which  by  its  laws  accords 
similar  privileges  to  vessels  of  the 
United  States,  which  has  on  board  a 
current  valid  certiricate  of  inspection, 
pernutting  the  carrying  of  passengers, 
issued  by  its  govemment. 


1178.112    SpecNIe 


tor 


At  the  beginning  of  certain  parts  of 
this  subchapter,  a  more  specific 
application  is  given  for  all  or  particular 
portions  of  the  part.  This  application 
sets  forth  the  type,  size,  service,  or  age 
of  a  vessel  to  which  certain  portions  of 
the  part  apply  or  particular  dates  by 
which  an  existing  vessel  must  comply 
with  certain  portions  of  the  part 

|17i.128 


A  mechanically  propelled  vessel 
iBxcept  a  dynamically  supported  craft 
which  carries  more  than  12  passengers 
on  an  international  voyage  must  comply 
with  the  applicable  requirements  of  the 
current  "International  Convention  for 
Safety  of  Life  at  Sea."  to  which  the 
United  States  is  party,  as  well  as  this 
subchapter. 


1178.122 

A  vessel  of  79  feel  in  length  or  over, 
the  keel  of  which  was  laid  or  which  was 
at  a  similar  stage  of  construction  on  or 
after  )uly  Z1. 1968.  and  which  is  on  a 
foreign  voyage.  Is  subject  to  load  line 
assignment,  certification,  and  marking 
under  Subchapter  E  (Load  Lines)  of  this 
chapter. 


1175.200    Groea  tonnage  as  crtterion  for 
requk  a  menta. 

(a)  The  regulations  in  this  subchapter 
take  into  account  the  vessePs  length, 
passenger  capacity,  construction, 
equipment,  intended  service,  and 
operating  area.  The  criterion  for 
application  of  this  subchapter  is  the 
gross  tonnage  of  the  vessel.  When  the 
Commandant  determines  that  the  gross 
tonnage  of  a  particular  vessel,  which  is 
attained  by  exemptions,  reductions,  or 
other  devices  in  the  basic  gross  tonnage 
formulation,  will  circumvent  or  be 
incompatible  with  the  application  of 
specific  regulations  for  a  vessel  of  such 
physical  size,  the  Commandant  shall 
prescribe  the  regulations  to  be  made 
applicable  to  the  vessel. 

(b)  When  the  Commandant 
determines  that  the  gross  tonnage  is  not 
a  valid  criterion  for  the  use  of  certain 
regulations  based  on  the  relative  size  of 
the  vessel,  the  owner  will  be  informed  of 
the  determination  and  of  the  regulations 
applicable  to  the  vessel.  The  vessel  must 
be  brought  into  compliance  with  all 
additional  requirements  before  a 
CcrtiHcate  of  inspection  is  Issued. 


1178.400   DefWltonoeHafwu— dlnttna 


(a)  Terms  used  in  this  subchapter  are 
defined  in  paragraph  (b)  of  this  section 
except  that  terms  relating  to 
dynamically  supported  craft  are  defined 
in  paragraph  (c)  of  this  section.  The 
number  in  bradiets  after  certain  terms 
describing  areas  on  a  vessel  refers  to  the 
applicable  column  and  row  number 
where  that  area  is  listed  in  Tables 
177.430(c)  and  (d)  of  Part  177  of  this 
subchapter. 

(b)  General  terms. 
"Accommodation  space"  means  a 

space  used  as  a: 

(1)  Public  spacr. 

(2)  Hall: 

(3)  Dining  room  and  messroom: 

(4)  Lounge  or  cafe: 

(5)  Public  sales  room: 

(6)  Overnight  accommodation  space: 

(7)  Barber  shop  or  beauty  parlor, 

(8)  OfTice  or  conference  room: 

(9)  Washroom  or  toilet  space: 

(10)  Medical  treatment  room  or 
dispensary:  or 

(11)  Game  and  hobby  room 
"Balcony"  means  a  partial  deck 

within  an  accommodation  space  open  to 
the  deck  below. 


"Beam"  or  "B"  means  the  maximum 
width  of  a  vessel  from: 

(1)  Outside  of  planking  to  outside  of 
planking  on  wooden  vessels:  and 

(2)  Outside  of  frame  to  outside  of 
frame  on  all  other  vessels. 

"Bulbous  bow"  means  a  design  of 
bow  in  which  the  forward  underwater 
frames  ahead  of  the  forward 
perpendicular  are  swelled  out  at  the 
forefoot  into  a  bulbous  formation. 

"Bulkhead  deck"  means  the 
uppermost  deck  to  which  watertight 
bulkheads  and  the  watertight  shell 
extend. 

"Cable"  means  single  or  multiple 
insulated  conductors  with  an  outer 
protective  jacket 

"Cargo  space"  [9]  means  a: 

(1)  Cargo  hold: 

(2)  Refrigerated  cargo  space: 

(3)  Cargo  oil  tank: 

(4)  Product  or  chemical  tank;  or 

(5)  A  trunk  leading  to  or  from  a  space 
listed  above. 

"Char  length"  means  the  numeric 
value  in  inches  assigned  to  a  material 
when  tested  in  accordance  with  NFPA 
260B  by  an  independent  laboratory. 

"Coast  Guard  District  Commander"  or 
"District  Commander"  means  an  officer 
of  the  Coast  Guard  designated  as  such 
by  the  Commandant  to  command  ail 
Coast  Guard  activities  within  a  district 

"Coastwise"  means  a  route  which  is 
not  more  than  20  nautical  miles  offshore 
on  any  of  the  following  waters: 

(1)  Any  ocean: 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  The  Gulf  of  Alaska;  or. 

(5)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Conunander. 

"Continuous  B-CIass  ceiling"  means 
an  approved  structural  ceiling  composed 
of  B-Class  panels  that  terminate  only  at 
an  approved  A-Class  or  B-Class 
bulkhead. 

"Control  station"  [1]  means  a  space 
containing: 

(1)  An  emergency  source  of  powen 

(2)  Navigating  and  radio  equipment 
and  which  is  normally  manned: 

(3)  Centralized  fire  control  or 
detection  equipment  such  as  fixed 
extinguishing  system  controls:  or 

(4)  Machinery  controls  separated  from 
a  machinery  space. 

"Cockpit  vessel"  means  a  vessel  with 
an  exposed  recess  in  the  weather  deck 
extending  not  more  than  one-half  of  the 
length  of  the  vessel  measured  over  the 
weather  deck. 

"Conunandant"  means  the 
Commandant  of  the  Coast  Guard  or  an 
authorized  representative  of  the 
Commandant 


"Corrosion-resistant  material"  or 
"corrosion-resistant"  means  made  of 
one  of  the  following  materials: 

(1)  Silver; 

(2)  Copper 

(3)  Brass: 

(4)  Bronze; 

(5)  Aliuniniun  alloys  with  a  copper 
content  of  no  more  than  a4  percent 

(6)  Copper-nickel; 

(7)  Plastics:  or 

(8)  A  material,  which  when  tested  in 
accordance  with  ASTM  B-117  for  200 
hoiuv.  does  not  show  pitting,  cracking. 
or  other  deterioration. 

"Crew  accommodation  space"  means 
an  accommodation  space  designated  for 
the  use  of  crew  members  and  which 
passengers  are  normally  not  allowed  to 
occupy. 

"Critical  radiant  flux"  means  the 
nimieric  value  assigned  to  a  material 
when  tested  in  accordance  with  ASTM 
E-648  by  an  independent  laboratory. 

"Custom  engineered"  means,  when 
referring  to  a  fixed  gas  fire  extinguishing 
system,  a  system  that  is  designed  for  a  . 
specific  space  requiring  individual 
calculations  for  the  extinguishing  agent 
volume,  flow  rate,  piping,  etc.,  for  the 
space. 

"Distribution  panel"  means  an 
electrical  panel  which  receives  energy 
from  the  switchboard  and  distributes  the 
energy  to  energy  consuming  devices  or 
other  panels. 

"Draft"  means  the  vertical  distance 
from  the  molded  baseline  of  a  vessel 
amidships  to  the  waterline. 

"Dripproof  means  enclosed 
equipment  so  constructed  or  protected 
that  falling  drops  of  liquid  or  solid 
particles  striking  the  enclosure  at  any 
angle  bom  0  to  15  degrees  downward 
from  the  vertical  do  not  interfere  with 
the  operation  of  the  equipment  A 
National  Electrical  Manufactiu^rs 
Association  type  1  enclosure  with  a 
dripshield  is  considered  to  be  dripproof. 

"Embarkation  station"  means  the 
place  on  the  vessel  from  which  a 
survival  craft  is  boarded. 

"Existing  vessel"  means  a  vessel 
which  is  not  a  new  vessel. 

"Exposed  waters"  is  a  term  used  in 
connection  with  stability  criteria  and 
means: 

(1)  Waters,  except  the  Great  Lakes, 
more  than  20  nautical  miles  from  a 
harbor  of  safe  refuge  and  other  waters 
which  the  Officer  in  Charge,  Marine 
Inspection,  determines  to  present 
special  hazards  due  to  weather  or  other 
circiunstances; 

(2)  Hiose  portions  of  the  Great  Lakes 
more  than  20  nautical  miles  fit>m  a 
harbor  of  safe  refuge  from  October  1  of 
one  year  through  April  15  of  the  next 
year  (winter  season);  and 


(3)  Those  waters  lesj  than  20  nautical 
miles  from  a  harbor  of  safe  refuge  that 
the  OCMI  determines  are  not  partially 
protected. 

"Ferry"  means  a  vessel  that 

(1)  Operates  in  other  than  ocean  or 
coastwise  service; 

(2)  Operates  on  a  short  nm  on  a 
frequent  schedule  between  two  points 
over  the  most  direct  water  route;  and 

(3)  Offers  a  public  service  of  a  type 
normally  attributed  to  a  bridge  or 
tunneL 

"Fiber  reinforced  plastic"  means 
plastics  reinforced  with  fibers  or  strands 
of  some  other  material. 

"Fire  control  boundary"  means  a  deck 
or  bulkhead  meeting  the  requirements 
for  A-Class,  B-Class,  or  C-CIass 
construction  in  accordance  with 
S  177.430  of  this  chapter. 

"Fire  load"  means  a  measure  in 
pounds  per  square  foot  equaling  the 
weight  of  all  combustible  material  in  a 
compartment  divided  by  the  floor  area 
of  that  compartment 

"Flame  spread"  means  the  numeric 
value  assigned  to  a  material  when 
tested  in  accordance  with  ASTM  E-84 
or  UL  723  by  an  independent  laboratory. 

"Flash  point"  means  the  temperature 
at  which  a  liquid  gives  ofT  a  flammable 
vapor  when  using  the  Pensky-Martens 
Closed  Cup  Tester  method  in 
accordance  with  ASTM  I>-03. 

"Float-fi«e"  launching  or  arrangement 
means  that  method  of  launching  a 
survival  craft  whereby  the  survival  craft 
is  automatically  released  from  a  sinking 
vessel  and  is  ready  for  use. 

"Flush  deck  vessel"  means  a  vessel 
with  a  continuous  weather  deck  located 
at  the  uppermost  sheer  line  of  the  hull. 

"Freeing  port"  means  any  direct 
opening  tlut)ugh  the  vessel's  bulwark  or 
hull  to  drain  water  overboard. 

"Galley"  means  a  space  containing 
appliances  with  cooking  surfaces  which 
may  exceed  250°  F,  such  as  ovens, 
griddles,  and  deep  fat  fryers. 

"Great  Lakes"  means  a  route  on  the 
waters  of  any  of  the  Great  Lakes,  except 
that  for  the  purposes  of  Parts  178  and 
179  of  this  subchapter.  "Great  Lakes" 
means  both  the  waters  of  the  Great 
Lakes  and  of  the  St  Lawrence  River  as 
far  east  as  a  straight  line  drawn  from 
Cap  de  Rosiers  to  West  Point  Anticosti 
Island,  and  west  of  a  line  along  the  63rd 
meridian  from  Anticosti  Island  to  the 
north  shore  of  the  St  Lawrence  River. 

"Gross  toimage"  and  "gross  tons"  is 
an  indicator  of  a  vessel's  approximate 
volume  as  determined  in  accordance 
with  Part  69  of  this  chapter 
(Measurement  of  Vessels)  and  recorded 
on  the  vessel's  Certificate  of 
Admeasiu^ment 
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"Hardwood"  m««i*  any  wood  with  a 
•pacific  gravity,  ovandry  voiuma.  of  not 
Um  than  O.S0. 

"High  risk  accomanodation  spaca**  |4| 
maans  an  accoimnodalion  tpaoa  with  a 
fira  load  of  mora  than  3.0. 

"High  risk  aarvlca  tpaca"  |e)  means  a 
•pace  uaed  aa  a: 

(1)  Motton  pictura  pro^tton  room: 

(2)  Galley; 

!S)  Lane  laundry  or  drying  room: 
4)  Caroafe  or  traah  diapoaal  atoraie 
araa: 

(5)  Paint  or  lamp  locker. 

(ei  Cleaning  gear  locker  or  unall 
•toreroom  In  an  accommodation  area:  or 

(7)  Mail  or  baggage  room: 

"Independent  laboratory"  meana  a 
laboratory  accepted  under  i  ISSXIO  of 
thla  chapter. 

"Inflatable"  (urvival  craft  or  lifeiackat 
meana  one  which  depends  upon  non- 
rlgid.  gaa  filled  chambers  for  buoyancy. 
and  which  la  normally  kepi  uninOated 
untU  ready  for  aae. 

"Interior  finiah '  haa  the  tame  meaning 
aa  uaed  in  1 1M.012  of  Uba  chapter. 

"International  voyage"  meana  a 
voyage: 

(1)  Prom  a  country  to  which  the 
present  International  Convention  for 
Safety  of  Ufe  et  Sea  (SOLAS 
Convention)  applies  to  a  port  outaida 
tuch  country  or  conversely: 

(2)  A  voyatB  between  the  continental 
United  States  and  Hawaii  or  Alaska; 
and 

(3)  A  voyage  between  Hawaii  and 
Alaska. 

A  country,  as  used  in  this  definition, 
includes  every  territory  for  the 
international  relatione  of  which  a 
contracting  government  to  the 
convention  is  responsible  or  for  which 
the  United  Nations  are  the  administering 
euthority.  The  term  territory  includes 
the  Commonweelth  of  Puerto  Rico,  all 
poaaessions  of  the  United  States,  and  all 
lands  held  by  the  United  States  under  e 
protectorete  or  mandate.  For  the 
purposes  of  this  subchapter,  vesseb  ara 
not  conaidered  as  being  on  an 
"Intemetlonel  voyege"  when  solely 
nevlgating  the  Great  Lakes  end  the  St. 
Lawrence  River  as  far  east  as  a  straight 
line  drawn  from  Cap  da  Roalen  to  West 
Point.  Anticosti  Island  and.  on  the  north 
side  of  AstlcoaU  laland.  the  S3rd 
meridian. 

"Lakes,  bays,  and  soands"  means  a 
route  on  any  of  the  following  waters: 

(1)  A  lake  other  than  the  Greet  Laker. 

(2)  A  bay: 

(3)  A  sound:  or 

(4)  Such  other  similar  waters  es  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

"Launching  applience"  meens  a 
device  for  trensferring  a  survival  craft  or 


rescue  boat  (ran  Ita  stowed  poeition 
safely  to  the  water.  For  a  launching 
appliance  using  a  davit  the  term 
includes  the  davit,  winch  and  (alia. 
"Length"  meana: 

(1)  The  straight  line  horizontal 
measurement  from  the  forwardmoat  part 
to  the  aftermoct  part  of  a  vessel,  or  oif  a 
specifically  designated  deck  or  eree  of  a 
vessel,  measured  parallel  to  the 
centerline  and  from  end  to  end  over  the 
deck  excluding  sheer  or 

(2)  For  the  purposes  of  Part  179  of  this 
subchapter,  the  "length"  of  a  vessel  with 
a  bulbous  bow  means  the  larger  of  the 
length  as  defined  in  the  first  paragraph 
of  diis  definition  or  the  straight  line 
horizontal  SMasurement  from  the 
forwardmost  tip  of  the  bulbous  bow  to 
the  aftermost  part  of  the  vessel 
measured  parallel  to  the  centerline. 

Bow  sprits,  bumpkins,  rudders, 
outboard  motor  brackets,  handles,  and 
other  similar  fittings,  attachmenta.  and 
txtansions  are  not  included  in  the 
"length"  of  a  veaael. 

"Length  between  perpendiculara"  or 
"(LBP)"  means  the  horizontal  distance 
measured  between  perpendiculara  taken 
at  the  forwardmoat  and  aftermost  points 
on  the  wateriine  corresponding  to  the 
deepest  operating  draft. 

"Lining"  means  a  bulkhead  panel. 

"Low  risk  Bccommodation  space"  \S] 
means  an  accommodation  space  with  a 
Are  load  of  not  more  than  3.0. 

"Low  risk  service  space"  |7]  meens  a 
space  used  as  a: 

(1)  Small  pantry  with  only  a 
microwave  or  other  low  heat  appliance: 

(2)  Main  pantry  or  storeroom 
including  connecting  elleywaya  and 
stairs: 

(3)  Small  laundry  or  drying  room 
containing  only  a  tub.  washing  machine, 
and /or  household  type  electic  dryer  or 

(4)  Workshop  which  ia  not  pert  ol  a 
machinery  space: 

"Machinery  space"  (•)  meana  a  space 
including  a  trunk,  alleyway,  stairway,  or 
duct  to  such  a  apace,  diet  contains: 

(1)  Propulsion  machinery  of  any  type; 

(2)  Steem  or  internal  combuation 
machinery, 

(3)  Oil  transfer  equipment 

(4)  Electrical  motors  of  more  than  10 

hp: 

(5)  Refrigeration  equipment;  or 

(6)  One  or  mora  oil-fired  boilera  or 
heelers. 

"Main  horixontal  tone"  OMena  a 
vehicle  speoe  which  is  separated  (rom 
tW  remeinder  of  the  vessel  by 
horizontal  fire  control  boundartea 
required  by  the  structural  fin  protection 
requirements  of  this  subchapter. 

"Main  traiuverse  watertight 
bulkhead"  means  a  transverse  bulkheed 
that  must  be  maintained  watertight  in 


order  for  the  vesael  to  meet  the  damage 
stability  and  subdivision  requirements 
of  this  subchapter. 

"Main  vertical  zone"  means  that 
section  of  a  vessel  into  which  the  hull, 
superstructure,  and  deckhouse  are 
required  to  be  divided  by  vertical  fire 
control  boundaries  required  by  the 
structural  Tire  protection  requirements  of 
this  subchapter. 

"Major  conversion"  means  a 
converaion  of  a  vesael  that,  as 
determined  by  the  Commandant: 

(1)  Ahen  the  dimensions  of  the  vessel 
including  but  not  limited  to  gross 
tonnage,  length,  breadth,  or  height; 

(2)  Substantially  increases  the 
passenger  carrying  capacity  of  the 
vessel:  or 

(3)  Adds  or  modifies  overnight 
accommodation  spaces  for  passengere 
so  that  the  total  number  of  pasaengera 
that  can  be  accommodated  in  audi 
spaces  changes  from  not  more  than  49  to 
more  than  49. 

"Marine  inspector"  or  "inspector" 
means  any  person  from  the  civilian  or 
military  branch  of  the  Coast  Guard 
assigned  by  an  OfBcer  in  Charge, 
Marine  Inspection,  or  the  Commandant 
to  perform  duties  with  respect  to  the 
inspectioa  enforcement,  and 
administration  of  vessel  safety  and 
navigation  laws  and  regulations. 

"Master"  means  the  individual  havkig 
command  of  the  vessel  and  who  is  the 
holder  of  a  valid  license  which 
authorizes  the  individual  to  serve  as 
master  of  a  smaU  paaaenger  vessel. 

"Muster  statiao"  means  the  place  on  a 
vessel  where  crew  and  passengen 
assemble  in  an  emergency  including 
during  fires  or  when  preparing  to  board 
survival  craft. 

"New  veaael"  leeena  a  veaaeL- 

(1)  The  initial  construction  of  which 
began  on  or  after  [insert  effective  date 
of  regulations); 

(2)  Which  was  issued  an  initial 
Certificate  of  Inspection  on  or  after 
(insert  six  months  after  effective  date  of 
regulatioos): 

(3)  Which  underwent  a  major 
converaion  which  was  initiated  on  or 
after  (insert  effective  date  of 
regulations): 

(4)  Which  underwent  a  major 
conversion  which  was  completed  and 
for  which  an  amended  Certincate  of 
Inspection  was  issued  on  or  after  (inaert 
six  months  after  effective  date  of 
regulations): 

(5)  Which  had  its  authorized  route  on 
its  Certificate  of  Inspection,  increaaed 
by  the  cognizant  OCMI  from  a  route  of 
lesser  severity  to  a  route  of  greater 
severity,  on  or  after  (inaert  effective 
date  of  regulations):  or 


(6)  Which,  on  or  after  (insert  effective 
date  of  regulations),  had  the  maximum 
number  of  passengers  it  is  permitted  to 
carry  increased,  on  its  Certificate  of 
Inspection,  from  a  smaller  number  of 
passengen  to: 

(i)  More  than  49  passengers: 

(ii)  More  than  150  passengers: 

(iii)  More  than  400  passengen; 

(iv)  More  than  600  passengen; 

(v)  More  than  800  passengers:  or 

(vi)  More  than  1.000  passengen. 

"Noncombustible  material"  means 
any  material  approved  under  §  164.009 
of  this  chapter. 

"Nonsetl-propelled  vessel"  means  a 
vessel  which  does  not  have  installed 
means  of  propulsion  including 
propulsive  machinery,  masts,  span,  or 
sails. 

"Oceans"  means  a  route  which  is 
more  than  20  nautical  miles  offshore  on 
any  of  the  following  waten: 

(1)  Any  ocean: 

(2)  The  Caribbean  Sea: 

(3)  The  Gulf  of  Mexico;  or 

(4)  Such  other  aimilar  waten  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

"Officer  In  Charge.  Marine 
Inspection,"  or  "OCMI"  means  an 
ofBcer  of  the  Coast  Guard  designated  as 
such  by  the  Commandant  and  who. 
under  the  direction  of  the  Coast  Guard 
District  Commander,  is  in  charge  of  a 
marine  inspection  zone,  described  in 
Part  1  of  this  chapter,  for  the 
performance  of  duties  with  respect  to 
the  inspections,  enforcement  and 
administration  of  vessel  safety  and 
navigation  laws  and  regulations. 

"Open  boat"  means  a  vessel  not 
protected  from  entry  of  water  by  means 
of  a  complete  weathertight  deck,  or  by  a 
combination  of  a  partial  weathertight 
deck  and  superatructure  which  is 
structurally  suitable  for  the  waten  upon 
which  the  vessel  operates. 

"Open  deck"  [10]  means  a  deck  that  is 
permanently  open  to  the  weather  on  one 
or  more  sides  and,  if  covered,  any  spot 
on  the  overhead  is  less  than  15  feet  from 
the  nearest  opening  to  the  weather. 

"Operating  station"  means  the 
principal  steering  station  on  the  vessel 
from  which  the  licensed  individual  on 
duty  normally  navigates  the  vessel. 

"Overnight  accommodations"  or 
"overnight  accommodation  space" 
means  an  accommodation  space  for  use 
by  passengen  or  by  crew  members, 
which  has  one  or  more  berths,  including 
beds  or  bunks,  for  passengen  or  crew 
memben  to  rest  for  extended  periods. 
Staterooms,  cabins,  and  berthing  areas 
are  normally  overnight  accommodation 
spaces.  Overnight  accommodations  do 
not  include  spaces  which  contain  only 
seats,  including  reclining  seats,  even  if 


passengen  remain  in  the  seats  overnight 
provided  the  seats  are  not  intended  to 
be  used  for  long  periods  of  rest 

"Partially  protected  waten"  is  a  term 
used  in  connection  with  stability  criteria 
and  means: 

(1)  Waten  not  more  than  20  nautical 
miles  from  a  harbor  of  safe  refuge, 
unless  determined  by  the  OCMI  to  be 
exposed  waters; 

(2)  Those  portions  of  riven,  estuaries, 
harbon,  lakes,  etc.,  which  the  OCMI 
determines  not  to  be  protected  waten; 
and 

(3)  Waten  of  the  Great  Lakes  from 
April  16  through  September  30  of  the 
same  year  (summer  season). 

"Passenger"  means  an  individual 
carried  on  a  vessel  except: 

(1)  The  owner  or  representative  of  the 
owner 

(2)  Hie  master  or  a  crewmember 
engaged  in  the  business  of  the  vessel 
who  has  not  contributed  consideration 
for  carriage  and  who  is  paid  for 
services; 

(3)  An  employee  of  the  owner  of  the 
vessel  engaged  in  the  business  of  the 
owner,  except  when  the  vessel  is 
operating  under  a  demise  charter 

(4)  An  employee  of  the  demise 
charterer  of  the  vessel  engaged  in  the 
business  of  the  demise  charterer 

(5)  A  guest  on  board  a  vessel  being 
operated  only  for  pleasure  who  has  not 
contributed  consideration  for  carriage 
on  board;  or 

(6)  An  individual  on  board  a  towing 
vessel  of  at  least  50  gross  tons.who  has 
not  contributed  consideration  for 
carriage  on  board. 

"Passenger  accommodation  space" 
means  an  accommodation  space 
designated  for  the  use  of  passengen. 

"Pilothouse  control"  means  that 
controls  to  start  and  stop  the  engines 
and  control  the  direction  and  speed  of 
the  propeller  of  the  vessel  are  located  at 
the  operating  station. 

"Protected  waten"  is  a  term  used  in 
connection  with  stability  criteria  and 
means  sheltered  waten  presenting  no 
special  hazards  such  as  most  riven, 
harbon,  lakes,  etc.,  and  which  is  not 
exposed  waten  or  partially  protected 
waten. 

"Pre-engineered"  means,  when 
referring  to  a  fixed  gas  fire  extinguishing 
system,  a  system  that  is  designed  and 
tested  to  be  suitable  for  installation  as  a 
complete  unit  in  a  space  of  a  set  volume, 
regardless  of  the  vessel  installed  on, 
without  modification. 

"Riven"  means  a  route  on  any  of  the 
following  waten: 

(1)  A  riven 

(2)  A  canal;  or 


(3)  Such  other  similar  waten  as  may 
be  designated  by  a  Coast  Guard  District 
Conunander. 

"SaUing  vessel"  means  a  vessel 
principally  equipped  for  propulsion  by 
sail  even  if  the  vessel  has  an  auxiliary 
means  of  propulsion. 

"Scupper"  means  a  pipe  or  tube  of  at 
least  IV^  inches  in  diameter  leading 
from  a  deck  or  cockpit  to  drain  water 
overboard. 

"Service  space"  means  a  high  risk 
service  space  or  a  low  risk  service 
space. 

"Sheathing"  means  a  covering  on  a 
bulkhead  or  bulkhead  panel. 

"blip's  service  loads"  means  services 
necessary  for  maintaining  the  vessel  in 
normal  operational  and  habitable 
conditions.  These  loads  include,  but  are 
not  limited  to,  safety,  lighting, 
ventilation,  navigational,  and 
communications  loads. 

"Short  international  voyage"  means 
an  international  voyage  where: 

(1)  The  vessel  is  not  more  than  200 
nautical  miles  from  a  port  or  place  in 
which  the  passengen  and  crew  could  be 
placed  in  safety;  and 

(2)  The  total  distance  between  the  last 
port  of  call  in  the  country  in  which  the 
voyage  began  and  the  final  port  of 
destination  does  not  exceed  800  nautical 
miles. 

"Smoke  developed  rating"  means  the 
numeric  value  assigned  to  a  material 
when  tested  in  accordance  with  ASTM 
E-64  or  UL  723  by  an  independent 
laboratory. 

"^lecific  optical  density"  means  the 
numeric  value  assigned  to  a  material 
when  tested  in  accordance  with  ASTM 
E-662  by  an  independent  laboratory. 

"Stairtower"  [3]  means  a  fully 
enclosed  group  of  stairways  located  one 
above  another. 

"Stairway"  (3)  means  an  inclined 
means  of  escape  between  two  decks. 

"Standard  fire  test"  means  a  test  in 
which  a  specimen  is  exposed  in  a  test 
furnace  to  temperatures  corresponding 
to  the  standard  time-temperature  curve. 
Hie  specimen  must  resemble,  as  closely 
as  possible,  the  intended  construction 
and  include,  where  appropriate,  at  least 
one  joint.  The  standard  time- 
temperature  curve  is  defined  by  a 
smooth  curve  drawn  through  the 
following  points,  starting  at  ambient 
temperature: 

(1)  At  the  end  of  05  minutes— 556  °C 
(1.033  '¥): 

(2)  At  the  end  of  10  minutes— 659  *C 
(1.218  'Fy. 

(3)  At  the  end  of  15  minutes— 718  *C 
(1.324  '¥]; 

(4)  At  the  end  of  30  minutes— 8Z.  *C 
(1.509  T);  and 
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(S)  At  the  md  of  « ii^nut**— «2»  *C 
(1.887 'F). 

"Sisel  or  •quivalent  material"  OMana 
•le«l  or  any  ooncombuatibla  material 
which,  by  itaalf  or  dua  to  inaulalkMi 
provided,  hat  ■Iructural  and  integrity 
propertiea  equivalent  to  steel  at  the  end 
of  the  standard  fire  test 

"Stepped  nain  vertical  zone"  means  a 
main  vertical  aone  in  which  the  aain 
vertical  zone  bulkhead  ia  not  in  a 
continuous  plane  on  ad)oininfl  decks. 

"Survival  craft"  means  a  lifeboat 
rigid  liferaft.  inflalable  liferaft.  life  float, 
inflatable  buoyant  apparatus,  bsoyaot 
apparatus,  or  a  small  boat  carried 
aboard  a  vessel  ia  sccordance  with 
1 18a200(b)  of  this  subchapter. 

"Switchboard"  means  an  electrical 
psnel  which  receives  power  from  s 
generator,  battery,  or  other  electrical 
power  source  end  distributes  power 
directly  or  indirectly  to  all  equipment 
supplied  by  the  generating  plant. 

"Trunk"  means  a  vertical  shaft  or  duct 
for  the  passage  of  pipes,  wires,  or  other 
devices  except  that  for  the  purposes  of 
Part  179  of  this  subchapter,  "trunk" 
means  a  large  enclosed  passageway 
through  any  deck  or  bulkhead  of  a 


"Vehicle  spece"  |9|  meens  a  spsce  not 
on  an  open  deck,  for  the  carriage  of 
motor  vehiclee  with  fuel  hi  their  tanks, 
into  snd  from  which  such  vehicles  can 
be  driven  and  lo  which  passengers  have 
access. 

"Veneer"  meaiu  a  thin  covering  of 
combustible  material  on  bulkheads, 
bulkhead  panels,  or  furniture. 

"Vesecl"  iachKdes  every  descriptton  of 
watatcraft  ar  atlMr  artificial 
ooaMveaea.  aaad  or  capable  of  being 
used  as  a  means  of  transporiation  on 
water,  to  which  thia  sabchapter  applies 

"Vsasel  of  the  United  States"  means  a 
vessel  documented  or  numbered  under 
the  laws  of  the  United  Ststes.  the  states 
of  the  United  States.  Guam.  Puerto  Rico, 
the  Virgin  Islands.  American  Samoa,  the 
District  of  Columbia,  the  Northern 
Matiaaa  Islands,  and  any  other  territory 
or  posse ssten  of  the  United  States. 

"Watartifht"  aiaans  designed  and 
constructed  lo  withstand  a  static  head 
of  water  without  any  leakage,  except 
that  "watertight"  for  the  purposes  of 
electrical  equipment  meens  encioeed  so 
that  equipment  does  not  leak  when  a 
stream  of  water  from  a  koee  with  a 
nozzle  one  inch  in  diameter  that  delivers 
St  least  65  gallons  per  minute  is  played 
on  the  enclosure  from  any  direction  from 
a  distance  of  ten  feet  for  five  minutes. 
.  rWeather  deck"  means  s  deck  which 
Is  partially  or  completely  eapoaad  to  the 
weather  from  above  or  froai  et  least  two 
sides,  except  that  for  the  purpoees  af 
Psrts  179  and  179  of  this  subchapter. 


"waalhar  deck"  means  the  upperawat 
deck  expoeed  to  the  westber  to  which  s 
westhertighl  sideshell  extends. 

"Weathertight '  means  that  water  will 
not  penetrate  into  the  unit  in  any  see 
condition,  except  that  "weathertight 
equipment"  means  equipment 
constructed  or  protected  so  that 
exposure  to  a  beating  rain  will  not  result 
in  the  entrsnce  of  wster. 

"Well  deck  vessel"  means  s  vessel 
with  s  westher  deck  Pitted  with  solid 
bulwarks  that  impede  the  drainage  of 
water  over  the  sides  or  a  vessel  with  an 
exposed  recess  in  the  weather  deck 
extending  more  than  one-half  of  the 
length  of  the  vessel  measured  over  the 
weather  declL 

"Wire"  means  an  individual  insolated 
conductor  without  an  outer  protective 
jacket. 

"Work  space"  means  s  spsce,  not 
normally  occupied  by  s  pssscnger,  in 
which  s  crew  member  performs  work 
snd  includes,  but  Is  not  limited  ta  s 
galley,  operating  stsHon.  or  machinery 


(c)  Dynamically  Supported  Craft 
terms. 

"Dynamically  supported  craft"  or 
"DSC"  means  s  vessel  which: 

(1)  Is  operable  on  or  sbove  the  wster 
surfsce: 

(2)  Has  chsracteristics  so  different 
from  those  of  s  conventional 
displscement  vessel  thst  sltemative 
measures  must  be  used  to  schieve  s 
level  of  ssfsty  equivslent  to  that 
reqeired  by  laws  and  regulations 
primarily  developed  for  conventional 
displacement  vessels: 

(3)  The  weight  of,  or  s  significant  part 
thereof,  is  balanced  in  one  mode  of 
operation  by  other  than  hydrostatic 
forces:  and 

(4)  Is  able  to  operate  at  speeds  such 
thst  the  function  v/  VgL  is  eqaal  to  or 
greater  than  0.9.  where  "v"  is  the 
maximum  speed  in  feet  per  second.  "L" 
is  the  watarilne  length  in  feet,  and  "g"  is 
acceierattaii  daa  lo  gravity  (i.e.  32.2  feet 
per  second*)  or  using  other  consistent 
unite  of  Beesufemeat  of  *v".  "L",  and 
"g". 

Air  coshion  vessels,  hytftrofoil  vessels, 
and  sidewsll  vessels  are  DSC  Hig^ 
speed  catamarans  snd  high  speed 
monohull  vessels  may  also  be  DSC  if 
they  meet  the  DSC  definition. 

"Air  cushion  vehicle"  means  a  DSC 
for  which  the  whole  or  significant  pari 
of  the  vessefs  weight  can  be  supported, 
whether  at  rest  or  in  motion,  by  a 
continuously  generated  cushion  of  air 
dependent  for  its  effectiveness  on  the 
proximity  of  the  surface  over  which  the 
DSC  operates.  Hovercraft  era  air 
cushion  vehicles. 


"High  speed  cstamaran"  nieans  a 
planing  or  senti-pianing  vessel  with  twin 
huMs.  some  of  the  wei^l  of  which  may 
be  carried  by  dynamic  Uft. 

"High  speed  monohull"  means  a 
planing  or  semi-planing  vessel,  some  of 
the  weight  of  which  may  be  carried  by 
dynamic  Kft. 

"Hydrofoil  vessel"  means  a  DSC 
which  is  supported  above  the  water 
surface  in  normal  operating  conditions 
by  hydrodynamic  forces  generated  on 
foils. 

"Sidewall  vessel"  means  an  air- 
cushian  vehicle  whose  walls  extending 
along  the  sides  are  permanently 
immersed  hard  structures.  Surface  effect 
ships  (SES)  and  air  cushion  catamarans 
are  sidewall  vessels. 

"Worst  intended  conditions"  means 
the  specified  environmental  conditions 
within  which  the  intentional  operation 
of  a  vessel  is  permitted  by  the 
Certificate  of  Inspection.  It  includes 
parameters  such  as  the  woral  conditions 
of  wind  force,  allowable  wave  height 
including  unfavorable  combinations  of 
length  and  direction  of  waves,  minimum 
air  temperature,  speed  yaw  limits, 
visibility  snd  depth  of  water  for  safe 
operation,  and  other  parameters  as  the 
CX>«fI  may  requira  in  considering  the 
type  of  vessel  in  the  area  of  operation. 

I17S.S09    Conduct  el  an 


(a)  Upea  receipt  of  a  written 

Slication  for  inspection,  the  Officer  in 
rge.  Marine  Inspection,  assigns  a 
marine  inspector  to  inspect  the  vessel 
for  compliance  with  this  subchapter  at  a 
time  and  place  mutually  agreed  upon  by 
the  OCMl  and  the  owner  or  managing 
operator. 

(b)  The  owner,  managing  operator,  or 
a  representstive  thereof  shall  be  present 
during  the  inspection. 


I17S.S10    Notice  Oft 
requirements. 

(a)  If  during  the  inspection  of  a  vessel, 
the  vessel  or  its  equipment  is  found  not 
to  confona  to  the  requirements  of  law  or 
the  regulations  in  this  subchapter,  the 
marine  inspector  will  point  out 
deficiencies  observed  and  discuss  all 
requirements  with  the  owner,  managing 
operator,  or  master.  Normally,  the 
marine  inspector  will  list  all  such 
requirements  which  have  not  been 
completed  and  present  the  list  to  the 
owner,  managing  operator,  or  master. 

(b)  In  any  case  where  further 
clariiFication  of  or  reconsideration  of  any 
requirement  placed  against  the  vessel  is 
desired,  the  owner  or  managing  operator 
may  discuss  the  aMtter  with  the  Officer 
in  Charge.  Merine  inspection. 


I17SJ30   AHemeMvej 

The  owner  of  a  vessel  which  does  not 
meet  the  definition  of  a  dynamically 
supported  craft  in  §  175.400(c)  of  this 
part  may  request  that  the  vessel  be 
inspected  for  certirication  under  the 
regulations  in  this  subchapter  for 
dynamically  supported  craft  if  the 
vessel: 

(a)  Carries  not  more  than  400 
passengers; 

(b)  Does  not  have  ovenright 
accommodations  for  passengers:  and 

(c)  Operates  not  more  than  100  miles 
ftom  a  harbor  of  safe  refuge. 

1178.540    Equhralenta. 

(a)  The  Commandant  may  actxpt  in 
substitution  for  a  required  airaogement 
fitting,  appliance,  apparatiis,  equipment 
calculation,  information,  or  test  an 
equivalent  that  is  as  effective  as  that 
required  by  the  regulations  and  is 
consistent  with  the  intent  of  the 
requirements  and  the  minimom  safety 
standards  specified  in  this  subchapter. 
Requests  for  equivalents  must  be 
submitted  to  the  Commandant  via  the 
cognizant  OCMI  and  Coast  Guard 
District  Commander.  If  necessaiy,  the 
Commandant  may  require  engineering 
evaluations  and  tests  to  deiaottstrate  the 
equivalence  of  the  substitute. 

(b)  A  dynamically  supported  craft 
may  be  allowed  to  operate  in  excess  of 
the  restrictions  in  this  subchapter  on  the 
number  of  passengers  and  the  route 
permitted  for  a  DSC  if  the  Coouuindant 
accepts  the  design,  constructson, 
arrangements,  fittings,  appliances, 
apparatus,  equipment  calculations,  and 
information  on  the  vessel  as  being  as 
effective  as  and  consistent  with  the 
intent  of  the  requirements  and  the 
minimum  safety  standards  specified  in 
this  subchapter.  Requests  to  operate  a 
DSC  under  the  provistans  of  tUs 
paragraph  must  be  sufanittod  So  the 
Commandant  via  the  cognizant  OCMI 
and  Ooest  Geerd  District  Goramander. 

(c)  The  Commandant  may  approve  a 
novel  lifesaving  appliance  or 
arrangement  as  an  equivalent  if  it  has 
performance  characteristics  at  least 
equivalent  to  the  appliance  or 
arrangement  required  under  tiiis  part 
and: 

(1)  to  evahMted  aad  tested  under  MO 
Resolution  A.520(13),  "Code  of  hactice 
for  the  Evahiation.  Testing  and 
Acceptance  of  Prototype  Novel 
Lifesaving  Appliances  and 
ArrangenMats";  or 


(2)  Has  successfully  undergone 
evahiatian  and  tests  that  are 
substantially  equivalent  to  those 
recommendations. 

i175.S50    Special  consideratieit 

In  applying  the  provisions  of  this 
subchapter,  the  Officer  in  Chai^ge. 
Marine  Inspection,  may  give  special 
consideratioa  to  departures  from  the 
specific  lequireasents  when  unusual 
circumstances  or  arrangements 
warrants  such  departures  and  an 
equivalent  level  ot  ssfety  is  provided. 
The  OCMI  of  eedi  maiine  inspection 
zone  in  which  the  vessel  is  permitted  to 
operate  must  epprove  any  special 
consideration  granted  to  a  vesseL 
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Any  peraon  aggrieved  by  any  decision 
or  action  of  any  Officer  in  Chaige, 
Marine  Inspection,  may  appeal  the 
decision  or  action  to  the  Coast  Guard 
District  Commander  having  pirisdiction, 
and  to  tfte  Commandant  imder  tiie 
provisions  ci  i  2in-70  of  this  chapter. 


SirsJW   mceiporatenbyi 

(a)  h  dris  sobdiapter  portions  or  the 
entire  text  of  certain  indostrial  and 
government  agency  standards  and 
specificalkBs  are  tefened  to  as  the 
governing  leqaireaieiits  ior  matetiaia. 
equipment  tests,  or  procedures  to  be 
followed,  lliese  standaids  and 
specification  reqaireoieats  specifically 
referred  to  in  this  subchapter  are  the 
governing  requirements  for  the  subject 
matters  covered  unless  specifically 
limited,  modified,  or  replaced  by  other 
regulations  in  this  subdiapter. 

(b)  Materials  are  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  acoanhmce  arith  5  U.S.C 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (cj  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Fedaeal  Register  and 
the  material  made  available  to  the 
public.  AH  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
Washington,  DC  and  at  the  U.S.  Coast 
Guard.  Merchant  Vessel  Inspection 
Division,  2100  Second  Street  SW., 
Washington.  DC  205B3-0001.  and  is 
available  from  tiie  sources  indicated  in 
paragraph  (c)  of  thia  section. 

(c)  The  materials  approved  for 
incocpontioo  by  leCnenoe  in  dm 
subchapter,  and  the  sectioas  affected, 
are: 

American  Boreau  of  Shipping  (ABS),  45 
Eieeahower  Dr.,  Paramas.  N]  979SZ 


Ruies  for  BaikliRg  awl  Classing  Steel 
Vessels  Ifader  ei  Meters  (200  PtJ  in 
Length  (1M3):  177  JOft  163.360 
Rules  for  ftuldii«  and  QasMiv  Reinforced 

naatic  Vessels  {1976):  177J3O0 
Rules  for  Building  and  Oassing  Alnminura 
Vesseb  (1975).  177  JOO 
American  Boat  and  Yacht  Council  (ABYC), 
P.O.  Box  747. 405  Headquartefs  Dr.,  Suite 
3,  MillersviUe.  MD  21106-0747 
A-3-70 — Recominended  Practices  and 
Standards  Covering  Galley  Stoves: 
1S4.200 
A-7-70— RecoBMsended  IVacUces  and 
Standards  Covering  Boat  Heating 
Syslens;  164.200 
A-16-83 — Electric  Navigation  Ugkts: 

163.130 
A-^2-7»— Marine  CNC— Coo^ressed 

Natural  Gas  Systems; 
E-1-72— Bondiag  of  i>irect  Cunent  System: 

183.130 
E-8-85— AC  Electrical  Systeaw:  183.130 
E-0-S5— DC  Electrical  ^alen  Under  SO 

VoUs:  163.130 
H-2-«l— Vctfilation.  Gasoline  Boats: 

182.130: 182.460 
H-22-e6-Eiectrical>y  Operated  Bilge 

Puaipa:  l6ZJ3ft  182J00 
H^M-84— Fad  SyHeins    CasoliiH.  182.130; 

182.440: 182.445;  18L45lk  iaZ.4S5 
H-2S-6»-PBrtabie  Ptael  Syatcsss  for 

Flammable  Liquids;  162.130:182.458   < 
H-32-ai— VeatUatioB-Oieael  Boate; 

182.130;  182^485: 182^70 
H-33-84— Fuel  Systeos— Diesel:  18M30; 

182.440: 162445;  M2j4Se;  1B2.4S5 
P-1-66— Installatioa  of  Exhaosl  Systems 
for  PrapaMon  and  Auxfliary  Engines; 
177^00;  182.130;  18Z.4ZS;  182.430 
P-4-74— Liquid  Cooled  Marine  Engines: 

182.130;  182.420 
P-ia-74— Air  Coaled  Marine  Engines; 
182.130;  1BL420 
American  Nationai  Standards  InstHute 
(AN^  United  Engineeiiug  Center.  345 
East  47th  St.  New  York.  NT  10017 
A  17.1-1884    American  Standard  Safety 
Code  for  Qevatut s,  Duniiiwaitei s. 
Escalators,  and  Moving  Walks:  189.540 
B  91.1— 1986— American  National  Standard 
Code  for  Pressure  Piping,  Power  Piping 
182.710 
Z  28.1-1963— Saliety  Glazing  Materials  For 
Glaziqg  Motw  Vehides  Operating  on 
Land  Highwasrs;  177.1090 
American  Socaety  for  Testing  and  Materials 
(ASTM),  1918  Race  St.  Riilade^hia,  PA 
19109 
B-117-79— Mediod  of  Sah  Spray  (Fog) 

Testing:  175.400 
I>-03-6O-Flash  Point  By  Pensky-Martens 

Qoaed  Cup  Testa;  17S.400 
E-84-81— Test  for  Surface  Burning 
Characteristics  of  Building  Materials: 
175.400;  177.432(c),  (g) 
£-848-78— Test  for  Critical  Radiant  Flux  of 
Floor  Covering  Systems  Using  a  Radiant 
Heat  Energy  Source:  175.400;  177.432(g) 
&<662-7»— Test  for  Specific  Optical 
Density  of  Smoke  Generated  by  Solid 
Materials:  175.400: 177.432(g) 
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AtMlriilian  Transpoii  Advlaory  Council. 
Aualralian  Govamment  Publiahin^ 
Servic*.  Canberra.  Aualralia 
Auatralla  Shipping  Law  Cod*  SKlion  S, 
Sub^aaclion  |.  a*  amemM  lo  August  1. 
19S4.  177  300 
Inalltuta  of  Elaclrical  and  Ueclronics 

Inc.  (IEEE).  IEEE  Sarvtc* 
,  445  lloea  Uin«.  Placalaway.  N.|. 


1 4V1M»— Racommendcd  Practice 
hrBKtrical  Inalallaliona  on  Shipboard 


bilemational  Marltimr  Orxiinizulion  (IMO). 
Publicalioni  S«cliun.  4  Allirri 
Embankmenl.  London  Sf.1  7SR.  Ennliind 
Piupuaad  lUaolulion  on  Ihe  Inilallation  of 
RaflacUva  Tap*  on  LifriMvIng  Rqutpment. 
|MO  approval  evprcted  in  November. 

isaei:  tsft.«>4 
UoycTs  Raglalar  of  Shipping.  Manor  RoyaL 

Gmwiay.  Waal  Susaex.  RHIO  2  QN. 

Ei«iand 
Rule*  and  RafuUtions  for  the 

daaatficallon  of  Yachia  and  Small  Crafi 

(aa  leniltlr^  through  May  11. 1903); 

177.300 
National  Ftra  Protection  Aasodation  (NEPA). 

ao  Ballarymarch  ParV.  Quincy.  MA  02200 
17-1805— Dry  Chemical  Kxhnnuithing 

Systanu:  in  425 
17A>100»— Wat  Chemical  Exiinguiahing 

Syalems:  181.425 
7I>>1W7— National  Electrical  Cod* 

Section  250-06.  183  370 

8*Ctioa  310-13.  183.340 

•aOltH  910-15.  183.340 

Ai1ida43ai83J20 
||«.lg83— Methari  «f  Twt  For 

Dolsnnining  RaaMaaea  of  Mock-up 

Upkolalered  Furniture  Material 

ASMmbliea  to  ignition  by  SmoklaHng 

Clptf«tl*K  17ft.4aa  177  432(h) 
30»-10e4— Ptoaaur*  and  Commercial  Motor 

Craft  Ouiptar  ft  1M.200 
30S-lflM— Coolroi  of  Cat  Maxarda  on 

VeawlK  170.710 
Tin -1077— Methoda  of  Fire  Teata  For 

llaffle-Rasialanl  Textilea  and  RM  Filma. 

177.432(h) 
1003-100S— Scr«w  Threads  and  CaakaU  for 

Plra  Hose  Connections;  181.320 
Naval  Publications  and  Forms  Canter. 

Customer  Service  Code  1082.  5001  Tabor 

Ave..  Philadelphia.  PA  1<n20 
Military  Specification  MIL-P-2102BB 

(Itro^— Plastic  Material  Cellular 

Polyurethane.  Foam-la  Place.  Rigid  (2 

and  4  pounds  per  cubic  foot):  170.240 
Society  of  Automotive  Engin**rs.  400 

■Ith  Driv*.  Warrendal*.  PA 


SAR  riM2— »loae  and  I  ioa*  As**abll*s  for 
Manner  Applications,  (data  of  standard 
to  be  inserted  upon  publication  which  Is 
exp*ct*d  prior  to  the  final  rule).  182.455 
Underwriters  Laboratories  Inc  fUL).  333 
Pflngsten  Road.  Norlhbrook.  IL  00002 

UL 10-1070— Woven  jacketed.  Rubber 
Uned  Fire  »loer.  181.320 

UL  174-1983— Standard  for  llousrhold 
Electric  Stowage  Tank  Water  Meaters. 
182.320 

UL  217-1905— Standard  for  Single  and 
Multiple  Station  Smoke  Detectors: 
181.450 


ITL  480A-1978— FJectric  Wirr  Connectors 

aitd  Soidenng  Lugs  For  Use  With  Copper 

Conductors;  183J40 
UL  4a»-100ft-MoldM)— Cas*  Qrcuit 

Breakers  and  Orcuit  Breaker  Enclosurer. 

183.300 
UL  806-1900— Marine  Type  Electric 

Lighting  Fixtures:  183  410 
UL  710-1904— Crease  Extractors  for 

FJihaust  Ducts:  181  425 
UL  723-1903— Test  for  Surface  Burning 

Characteristics  of  Building  Materials. 

175  400: 177  432(c).  (g) 
.  UL  1060-1004— lUlogcnated  Agent  Fire 

E.xtlnguishing  System  Units:  181.4ia(g) 
UL  1102-1000— Noninlegral  Marine  Fuel 

Tanks:  182.440 
UL  1110-1070— Marine  Combustible  Cas 

Indicators:  101  400 
UL  1453-1002— FJectric  Booster  and 

Commercial  Storage  Tank  Water 

lieaters:  182.320 

ilTSJOO    Approvod  oqutpmom  and 


(a)  Equipment  and  material  thai  is 
required  by  this  subchapter  to  be 
approved  or  of  an  approved  type,  niiol 
have  been  manufactured  and  approved 
in  accordance  with  the  design  and 
testing  requirements  in  Subchapter  Q  of 
this  chapter  or  as  otherwise  speciHed  by 
Ihe  Commandant 

(b)  Notice  regarding  equipment 
approvals  is  published  in  the  Federal 
Register.  Coast  Guard  publication 
COMDTINST  M  18714.3.  -Equipment 
Lists.  Items  Approved.  Certificated  or 
Accepted  under  Marine  Inspection  and 
Navigation  Laws."  lists  approved 
equipment  by  type  and  manufacturer. 
COMDTINST  M  16714.3  may  be 
obtained  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
OfTice.  Washington.  DC  20402. 


IITf^MO    OMBoontroli 

(a)  This  section  lists  the  control 
numbero  aoeiyieH  to  inlonnation 
collection  aao  leeordkeeping 

requirements  in  this  subchapter  by  the 
Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  Paperwork 
Reducttoo  Act  of  1860  (44  U.S.C.  3501  et 
oeq.).  The  Coast  Guard  intends  that  this 
section  comply  with  the  requirements  of 
44  U.S.C  3S07(f)  which  requires  that 
agencies  display  a  current  control 
number  assigned  by  the  Director  of 
OMB  for  each  approved  agency 
information  collection  requirement 

(b)  The  following  control  numbers 
have  been  assigned  to  the  sections 
indicated:  (Control  numbers  as  assigned 
by  OMB  for  all  information  collection 
and  recordkeeping  requirements  of  this 
subchapter  will  be  included  in  the  Hnal 
rule.) 


Currently  Assigned  OMB  Control  Number 

SrclKM 
17«.106(a| 

ITSJU 

ITeiM 

ITSJB 

ITSJIM 

17SJ10 
ITSJOOfal 

176412 

iTeroo 

17«.7D« 

17SJ10 

ITSeMfbi 

l?i— III 
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imoa^bi 

177  JOt 

177JH(bi 

177  J40 

i77eia(e| 

17S2M 

iTSjai 

I7S.2» 

181  eio 

l8LMS(l| 


ia«.4» 

1S4.S« 

iaui» 

IS 


18S.230 
IS 
II 
II 

1ISJ0«(c) 

issjeitci 

1«640> 
IB&JOZ 
II 


1SSJ1S 
iaS.514 

lasjis 

ISS.S1S 
1SS.81B 

men 

]8&.fl04 
ISSSOB 

ias.ai» 

115.810 

116.612 

1SS.70Z 

1SS.70«(c| 

isseio 

PART  17»-IM8PCCTK)H  AND 
CERTIRCATIOM 

176.100  When  required. 

176.103  Description. 

176.106  How  to  obtain  or  renew. 

176.107  Period  of  validity. 
176.110  Routes  permitted. 

175.112  Total  persons  permitted. 

176.113  I>assengers  permitted. 

176.114  Special  endorsement  for  carrying 
six  or  less  passengers. 

176.116    Dynamically  supported  craft. 
176.120    Certificate  of  bispection 
amendment. 

Subpert 


176.302    Ortificates  and  permits. 
ITOJOO    Stability  letter.  / 

176J10    Certiflcation  expiration  date 
stickers. 

guhpertO   Inapectton  ier  CertWIcalloH 
176.400    General 

176.402    Initial  inspection  for  certification. 
176.404    Sabseqaeat  inspections  Cor 
certiflcation. 

Subpart  E    RslnspacMon 

ITOJOO    When  reqaired. 
176JD2    Scope. 

ABpert  r'-^iul  and  Talshafl  Examinations 

176.000    Drydock  and  internal  structural 

examination  intervals. 
178.610    Scope  of  diydodc  and  internal 

structural  examinations. 
176.612    Notice  and  plans  reqnirad. 
176.630    Tailsiufi  cxaninations. 
17^670    Exiensioa  of  exaaiiaatioa  intervals. 


176.700    Permission  for  repaira  and 

alterations. 
176.702    Installation  tests  and  inspections. 
176.704    Braakiag  of  safety  valve  seala. 
m.710    Inapeotioaaad  testily  for  gas 

lMr.ards. 


ITOJOD  faispectiae  standards. 

176.802  HrfL 

176.80t  liarhiesty. 

176.806  DactricaL 

ITSJOO  I  ifrsare^ 

176410  Fire  protactiaa. 

176Jn2  ncasore  veaseb  and  boilers. 

178.814  Steering  systems. 

176.816  MisoeUaneous  systems  and 

equipment 

176.818  Sanitary  inspection. 

176.89D  Unsafe  practice*. 

176.840  Additional  tests  and  inspections. 

Sidipart  I    imetneWenal  Cenwniluii  for 
Sefsty  «r  Life  el  See.  1974 

176.900  Applicability. 

1 76.910  Passenger  Ship  Safety  Certificate. 

17<Bjao  Exemptions. 

176.930  Equivalents. 

1 76.932  Eqmvaieacy  far  voyages  to  the 


176.202    Permit  lo  proceed. 

178.204    Permit  to  carry  excursion  party. 


Baha 
Authority:  48  U.S.C  2104. 3306,  40  CFR  1.46. 

Subpart  A-Certific^le  ol  lnepec«ion 

5176.100    When  required. 

(a)  A  vessel  to  which  this  subchapter 
applies  may  not  be  operated  without 
having  on  board  a  valid  U.S.  Coast 
Guard  Certificate  of  Inspection. 

(b)  Except  as  noted  in  §  17&114  of  this 
subpart  each  vessel  inspected  and 
certificated  under  the  provisions  of  this 
subchapter  must  diuing  the  tenure  of 
the  certificate,  be  in  full  compliance 
with  the  terms  of  the  certificate. 

(c)  If  necessury  to  prevent  delay  of  the 
vessel,  a  temporary  Certificate  of 
Inspection  may  be  issued  pending  the 


issuance  and  delivery  of  the  regular 
Certificate  of  Inspection.  The  temporary 
certificate  must  be  carried  in  the  same 
manner  as  the  regular  certificate  and  is 
considered  the  same  as  the  regular 
Certificate  of  Inspection  which  it 
represents. 

(d)  A  vessel  on  a  foreign  voyage 
between  a  port  in  the  United  States  and 
a  port  in  a  foreign  country,  whose 
Certificate  of  Inspection  expires  daring 
the  voyage,  may  lawfidly  complete  the 
voyage  witfiout  a  valid  Certificate  of 
Inspection  provided  the  voyage  is 
completed  within  30  days  of  expiration 
and  the  certificate  did  not  expire  within 
15  days  of  sailing  on  the  foreign  voyage 
from  a  U.S.  port 


8176.103 

The  Certificate  of  Inspection  issued  to 
a  vessel  describes  the  vessel,  the  route 
which  it  may  travel,  the  rainimum 
manning  requirements,  the  survival  and 
rescue  craft  carried,  the  minimiim  Bre 
extiageishiog  equipment  end  life^ackets 
required  to  be  earned,  the  maximum 
ntunber  of  passengers  and  total  persons 
which  may  be  canietL  the  nnraber  <rf 
passengers  the  vessel  may  carry  in 
overnight  aocoamodatioB  ^Moes,  the 
name  of  the  owner  and  mmuiging 
operator,  and  sacb  other  ooo^tions  of 
operations  as  may  be  detenaiaed  by  the 
Officer  in  Qiai^ge,  Marrae  fcispectioa. 

SI7S.105    How  ID  obtain  or  reneie. 

(a)  A  Certificate  of  Inspection  is 
obtained  or  reneived  by  making 
application  for  an  initial  or  periodic 
inspection  on  Fonn  CG  3752. 
Ai^Ucatiaa  for  Inspection  of  VS. 
VesaeL  to  the  Coast  Guard  Officer  in 
Charge,  Marine  Inspection,  of  the 
marine  inspection  zone  in  which  the 
inspection  is  to  be  made.  Form  CG-3752 
may  be  obtained  at  any  US.  Coast 
Guard  Marine  Safety  Office  or  Marine 
Inspection  Offic& 

(b)  The  application  for  initial 
inspection  of  a  vessel  being  newly 
constructed  or  converted  must  be 
submitted  prior  to  the  start  of  the 
construction  or  conversion. 

(c)  The  construction,  arrangement 
and  equipment  of  each  vessel  must  be 
acceptabte  to  the  co^iizant  OCM  as  a 
prerequisite  of  the  issuance  of  the  initial 
Certificate  of  Inspection.  Acceptance  is 
based  on  the  information,  spedficetions, 
drawings  and  calculations  available  to 
the  OCKfl  and  <mi  the  success&l 
completion  of  an  initial  inspection  for 
certificati<». 

(d)  A  Certificate  of  Inspection  is 
renewed  by  the  issuance  of  new 
Certificate  of  Inspection. 

(e)  The  condition  of  the  vessel  and  its 
equipment  must  be  acceptable  to  the 


cognizant  OCMI  as  a  prerequisite  to  the 
Certificate  of  Inspecticm  renewal. 
Acceptance  is  based  on  the  condition  of 
the  vessel  as  found  at  the  periodic 
inspection  for  certification. 

S  176.107    Period  of  vaMRy. 

(a)  A  Certificete  of  Inspection  is 
issued  for  a  period  of  three  years  except 
that  the  Certificate  of  Inspection  is 
issued  for  a  period  of  one  year  for  a 
vessel  which  is  also  issued  a  SOLAS 
Passenger  Vessel  Sefety  Certificate 
under  1 176.9ia 

(b)  A  Certififate  of  Inspection  a»ay  be 
suspended  and  withdrawn  or  revolted 
by  the  Officer  in  Charge.  Marine 
Inspection,  at  any  time  for 
noncompliance  with  the  requirements  of 
this  sebchapter. 

§176.410    RoulaepefnriMed. 

(a)  The  area  of  operation  for  each 
vessel  is  designated  by  the  Officer  in 
Chaige,  Marine  Inspection,  and 
recoeded  on  its  Certificate  of  inspection. 
Each  area  of  operation,  referred  to  as  a 
route,  is  described  on  the  Cotificale  of 
Inspection  under  the  major  hea<yngs 
"oceans,''  "coastwise,"  "Great  Lakes," 
"lakes,  beys,  and  soemfe,"  or  ~riven," 
as  applicable.  Further  lioutations 
imposed  or  extensions  granted  are 
described  by  reference  to  bodies  of 
waters,  geographical  points,  distance 
from  geographical  points,  distances  finm 
land,  depths  of  dnmnel,  seasonal 
linritatitms,  etc 

(b)  The  maximum  aHowable  distance 
a  dynamically  supported  craft  (DSQ 
may  operate  fivm  a  harbor  of  safe 
refuge  is  designated  by  the  OCML  after 
assessing  the  operating  provisions  made 
as  required  by  S  185.800  of  this 
subchapter,  but  may  not  be  more  than 
100  nautical  miles. 

(c)  The  maximiun  allowable  distance 
a  vessel,  inspected  in  accordance  with 
the  alternative  standards  authorized  by 
S  175.530  of  this  subchapter,  may 
operate  from  a  harbor  of  safe  lefitge  is 
designated  by  the  OCMI,  after  assessing 
the  operating  provisions  made  as 
requiied  by  §  185.800  of  this  subchapter, 
but  may  not  be  more  than  100  nautical 
miles. 

(d)  Operation  of  a  vessel  on  a  route  of 
lesser  severity  than  those  specifically 
described  or  designated  on  the 
Certificate  of  Inspection  is  peraiitted 
imless  expressly  prohibited  on  tiie 
Certificate  of  Inspection.  The  general 
order  of  severity  of  routes  is:  "oceans," 
"coastwise,"  "Great  Lakes,"  'lakes, 
bays,  and  sounds."  and  "rivers."  The 
OCMI  may  prohibit  a  vessel  from 
operating  on  a  route  of  lesser  severity 
than  the  prinaiy  route  a  vessel  is 
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authorized  to  operate  on  if  local 
condition*  neceetitate  audi  a  restriction. 

(e)  Nonself-propelled  vesaelt  are 
orahlbiled  from  operating  on  an 
"oceans"  or  "coastwise"  route  unless 
the  ConuMadaal  aparavee  such  a  route. 

(0  When  JeelpiBlmi  a  permitted 
route  for  a  vessel,  the  CXZMl  may 
consider 

(1)  Requirementa  of  this  subchapter 
for  which  compliance  is  based  on  the 
route  of  the  vessel;  snd 

(2)  The  performance  capabilities  of 
the  vessel  baaed  on  design,  scantlings, 
stability,  subdivision,  propulsion,  and 
other  characteristics. 


|17«.112    Total  I 

The  cognizant  Officer  in  Charge. 
Marine  Inspection,  determines  the  total 
number  of  persons  permitted  to  be 
carried  on  a  vessel.  In  determining  the 
total  number  of  persons  permitted  to  be 
carried,  the  OCMl  may  consider 
■lability  restrictions  and  subdivision 
requirements  of  the  vessel,  the  vessel's 
route,  general  arrangement,  means  of 
■ecapa.  Uftaaving  equipment,  the 
ml  III  mum  aMiining  requirements,  and 
the  maximum  number  of  passengers 
permitted  in  sccordance  with  1 170.113 
of  this  subpart. 


1 171^113 

(a)  The  maximum  number  of 
peaaengers  permitted  to  be  carried  on  a 
vessel  is  determined  by  the  cognizant 
Officer  in  Charge.  Marine  Inapectioo. 
except  that  the  maximum  number 
permitted  shall  be  not  more  than  that 
allowed  by  the  requirements  of  this 
section. 

(b)  The  maximum  number  of 
passengers  permitted  on  any  vessel, 
except  a  DSC.  may  be  the  greatest 
number  permitted  by  the  length  of  rail 
criterion,  deck  area  criterion,  or  fixed 

iting  criterion  described  in  this 


(1)  Umgth  of  rail  criterion.  One 
passenger  may  be  permitted  for  each  30 
Incliea  of  rail  space  available  to  the 
paesenfers  at  the  periphery  of  each 
deck.  The  following  rail  space  may  not 
be  used  in  determining  the  maximum 
number  of  passengers  permitted 

(i)  Rail  space  In  congested  areas 
uiuafe  for  passengers,  such  as  near 
anchor  handling  equipment  or  line 
handling  gear,  in  the  way  of  sail  booms, 
running  rigging,  or  paddle  wheels,  or 
along  pulpits; 
(li)  Rail  spece  on  stairways;  and 
(111)  Rail  space  where  persons 
standing  in  the  space  would  block  the 
vision  of  the  licensed  individual 
operating  the  vessel. 

(2)  Deck  area  criterion.  One 
passenger  may  be  permitted  for  each  10 


square  feet  of  deck  area  available  for 
the  passengers'  use.  In  computing  such 
deck  area,  the  areas  occupied  by  the 
following  shall  be  excluded: 

(i)  Concession  stands; 

(ii)  Toilets  and  washrooms; 

(iii)  Companionways.  stairways,  etc; 

(iv)  Spaces  occupied  by  and 
necessary  for  handling  lifesaving 
equipment,  anchor  handling  equipment 
or  line  handling  gear,  or  in  the  way  of 
sail  booms  or  running  rigging: 

(v)  Spaces  below  deck  which  are 
unsuitable  for  passengers  or  which 
would  not  normally  be  used  by 
passenger*: 

(vi)  Interior  passageways  less  than  30 
inches  wide  snd  passageways  on  open 
deck  less  than  18  inches  wide: 

(vii)  Bow  pulpits  and  swimming 
platforms:  and 

(viii)  Deck  areas  in  way  of  paddle 
wheels. 

(3)  Fixed  seating  criterion.  One 
passenger  may  be  permitted  for  each  18 
inches  of  width  of  fixed  seating 
provided  Regulations  covering  the 
installation  of  fixed  seating  are 
contained  in  {  177.820  of  this 
subchapter.  Each  sleeping  berth  used  in 
determining  the  total  number  of 
pessengers  the  vessel  may  carry  in 
overnight  acconunodation  spaces  may 
be  counted  aa  only  one  seat 

(c)  Where  seats  are  provided  in  one 
passenger  space  and  are  not  provided  in 
other  passenger  spaces,  the  number  of 

Cssengers  permitted  on  a  vessel  may 
the  sum  of  the  number  permitted  by 
Iba  seating  criterion  for  the  space  having 
•eets  and  the  number  permitted  by  the 
deck  area  critenon  for  the  space  having 
noaeats. 

(d)  For  a  vessel  operating  on  short 
rufu  on  protected  waters  such  as  a  ferry, 
the  Officer  in  Charge.  Marine 
Inspection,  may  give  special 
consideration  to  Increases  in  passenger 
allowances. 

(e)  The  maximum  number  of 
passengers  permitted  on  a  DSC  must  be 
determined  by  the  fixed  seabng  criterion 
but  not  more  than  400  passengers  may 
be  permitted. 

I  17«l114 

The  cognlsaal  OCMI  may  permit  a 
vessel  to  operate  in  accordance  with  the 
laws  and  regulations  applicable  to  an 
uninspected  vessel  when  the  vessel  is 
carrying  six  or  less  passengers  by 
endorsing  the  vessel's  Certificate  of 
Inspection  to  allow  such  operation. 
Wbaa  carrying  six  or  less  passengers. 
the  veeeel  must  be  maintained  and 
outfitted  in  compliance  with  the  terms 
snd  conditions  of  Its  Certificate  of 


Inspection  except  for  the  minimum 
manning  and  route  restrictions. 

f17«.11«    Pynamlcaay  supported  craft 

(a)  A  dynamically  supported  craft 
[DSC)  may  not  be  operated  unless: 

(1)  It  is  in  compliunce  with  the  specific 
requirements  fur  DSC  in  this  subchapter, 
including  the  total  number  of  passengers 
permitted  by  i  17a.113(d)  and  the  route 
permitted  by  {  176.110  of  this 
subchapter  or 

(2)  It  is  granted  an  equivalency  under 
1 175.540(b)  of  this  subchapter  and 

(3)  The  cognizant  OCMI  has  endorsed 
the  vessel's  Certificate  of  Inspection 
with: 

(i)  A  statement  that  the  vessel 
complies  with  the  requirements  of  46 
CFR  Subchapter  T  applicable  to 
dynamically  supported  craft; 

(ii)  For  a  vessel  on  an  international 
voyage,  a  statement  that  the  vessel 
complies  with  the  provisions  of  the  IMO 
Code  of  Safety  for  Dynamically 
Supported  Craft;  and 

(iii)  The  date  of  approval  of  the 
vessel's  Dynamically  Supported  Craft 
Operating  Manual  required  by  i  185.810 
of  this  subchapter  and  a  statenteni  that 
the  vessel  must  comply  with  the 
provisions  of  the  operating  manual. 

(b)  A  vessel  may  not  be  operated 
under  the  alternative  standards  in 

i  175.530(a)  of  this  subchapter,  which 
allows  certain  vessels  which  are  not 
dynamically  supported  craft  to  be 
certificated  under  the  regulations  in  this 
part  for  dynamically  supported  craft 
unless  the  cognizant  OCMI  has 
endorsed  the  vessel's  Certificate  of 
IiMpection  with: 

(1)  A  statement  that  the  vessel 
complies  with  the  requirements  of  46 
CFR  Subchapter  T  applicable  to  DSC  in 
accordance  with  the  alternative 
Olandards  authorized  by  i  175.530(a)  of 
this  subchapter,  and 

(2)  The  date  of  approval  of  the 
vessel's  operating  manual  required  by 
1 185.810  of  this  subchapter  and  a 
statement  that  the  vessel  must  comply 
with  the  provisions  of  the  operating 
manual. 


li7«.iao 


(a)  An  amended  Certificate  of 
Inspection  may  be  issued  at  any  time  by 
any  Officer  in  Charge.  Marine 
Inspection.  The  amended  Certificate  of 
Inspection  replaces  the  original,  but  the 
expiration  date  remains  the  same  as 
that  of  the  original.  An  amended 
Certificate  of  Inspection  may  be  issued 
to  authorize  and  record  a  change  in  the 
dimensions,  gross  tonnage,  owner, 
managing  operator,  manning,  persons 


permitted,  route  permitted,  conditions  of 
operation,  or  equipment  of  a  vessel, 
from  that  specified  in  the  current 
Certificate  of  Inspection. 

(b)  A  request  for  an  amended 
Certificate  of  Inspection  shall  be  made 
to  the  Officer  in  Charge,  Marine 
Inspection,  by  the  owner  or  managing 
operator  of  the  vessel  at  any  time  there 
is  a  change  in  the  character  of  a  vessel 
or  in  its  route,  equipment  ownership, 
operation,  etc.,  as  specified  in  its  current 
Certificate  of  Inspection. 

(c)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  an 
amended  Certificate  of  Inspection. 

Subpart  B—Spadai  Parmita  and 
i»annicaiea 

1176.202    PermN  to  proceed. 

(a)  When  a  vessel  is  not  in  compliance 
with  its  Certificate  of  Inspection  or  fails 
to  comply  with  a  regulation  of  this 
subchapter,  the  Officer  in  Charge, 
Marine  Inspection,  may  permit  the 
vessel  to  proceed  to  another  port  for 
repair  if  in  the  judgment  of  the  OCMI  the 
trip  can  be  completed  safely  even  if  the 
Certificate  of  Inspection  of  the  vessel 
has  expired  or  is  about  to  expire. 

(b)  Form  CG-948,  "Permit  to  Proceed 
to  Another  Port  for  Repairs,"  is  issued 
by  the  OCMI  to  the  owner,  managing 
operator,  or  the  master  of  the  vessel 
stating  the  conditions  under  which  the 
vessel  may  proceed  to  another  port.  The 
permit  is  issued  only  upon  the  written 
application  of  the  owner,  managing 
operator,  or  master,  and  after  the 
vessel's  Certificate  of  Inspection  is 
surrendered  to  the  OCMI. 

(c)  A  vessel  may  not  carry  passengers 
when  operating  in  accordance  with  a 
permit  to  proceed. 

S  176.204    Permit  to  carry  exeuraion  party. 

(a)  The  Office  in  Charge.  Marine 
Inspection,  may  permit  a  vessel  to 
engage  in  a  temporary  excursion 
operation  with  a  greater  number  of 
persons  and/or  on  a  more  extended 
route  than  permitted  by  its  Certificate  of 
Inspection  when,  in  the  opinion  of  the 
OCMI,  the  operation  can  be  undertaken 
safely. 

(b)  Upon  the  written  application  of  the 
owner  or  managing  operator  of  the 
vessel,  the  OCMI  may  issue  a  "Permit 
To  Carry  Excursion  Party",  Form  CG- 
949,  to  indicate  his  permission  to  carry 
an  excursion  party.  The  OCMI  will 
indicate  on  the  permit  the  conditions 
under  which  it  is  issued,  the  number  of 
persons  the  vessel  may  carry,  the  crew 
required,  any  additional  lifesaving  or 
safety  equipment  required,  the  route  for 
which  the  permit  is  granted,  and  the 
dates  on  which  the  permit  is  valid. 


(c)  The  permit  acts  as  a  temporary, 
one-time  supplement  to  the  vessel's 
Certificate  of  Inspection  and  must  be 
carried  with  the  Certificate  of 
Inspection.  A  vessel  operating  under  a 
permit  to  carry  an  excursion  party  must 
be  in  full  compliance  with  the  terms  of 
its  Certificate  of  Inspection  as 
supplemented  by  the  permit 

(d)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  a 
permit  to  carry  an  excursion  party. 

Subpart  C—Poating  of  Cartificatea, 
Parmlta,  and  Stability  Lattara 

9 176.302   Ceitlficetee  end  psiiiiltSi 

The  Certificate  of  Inspection,  SOLAS 
Certificates,  a  Permit  to  Proceed,  and  a 
Permit  to  Carry  Excursion  Party  must  be 
posted  under  glass  or  other  suitable 
transparent  material  in  a  conspicuous 
place  on  the  vessel  where  observation 
by  passengers  is  likely.  If  posting  of 
certificates  is  impracticable,  such  as  on 
open  boats,  the  certificates  shall  be  kept 
on  board  in  a  weathertight  container  to 
be  shown  on  demand 

9176.306    Stability  letter. 

When,  in  accordance  with  {  178.210  of 
this  subchapter,  a  vessel  must  be 
provided  with  a  stability  letter,  the 
stability  letter  must  be  posted  under 
glass  or  other  suitable  transparent 
material  at  the  operating  station  of  the 
vessel.  If  posting  is  impracticable,  the 
stability  letter  must  be  kept  on  board  in 
a  weathertight  container  to  be  shown  on 
demand. 

9176.310    Certiflcatlon  expiration  date 
stidters. 

(a)  A  vessel  that  is  issued  a  Certificate 
of  Inspection  under  the  provisions  of 
this  subchapter  must  not  be  operated 
without  a  valid  Certification  Expiration 
Date  Sticker  affixed  to  the  vessel  on  a 
place  that  is: 

(1)  On  a  glass  or  smooth  metal  surface 
fiY)m  which  the  sticker  may  be  removed 
without  damage  to  the  vessel; 

(2)  Readily  visible  to  each  passenger 
prior  to  boarding  the  vessel  and  to 
patrolling  Coast  Guard  law  enforcement 
personnel;  and 

(3)  Acceptable  to  the  Coast  Guard 
marine  inspector. 

(b)  The  Coast  Guard  marine  inspector 
may  require  the  placement  of  more  than 
one  sticker  in  order  to  insure  compliance 
with  paragraph  (a)(2)  of  this  section. 

(c)  A  Certification  Expiration  Date 
Sticker  indicates  the  date  upon  which 
the  vessel's  Certificate  of  Inspection 
expires  and  is  provided  by  the  Officer  in 
Charge,  Marine  Inspection,  in  the 
number  required,  upon  issuance  or 
renewal  of  the  Certificate  of  Inspection. 


Sui)part  D    Inapection  for 
Certification 


9176.400 

An  inspection  is  required  before  the 
issuance  of  a  Certificate  of  Inspection. 
Such  an  inspection  for  certification  is 
not  made  lutil  after  receipt  of  the 
application  for  inspection  required  by 
S  176.105  of  this  subchapter. 

9  176.402    InMlal  inspection  for 
cerHHcaUon. 

'  (a)  Before  construction  is  started  or 
prior  to  the  initiation  of  the  initial 
inspection  of  an  existing  vessel  being 
converted  to  a  small  passenger  vessel. 
the  owner  of  the  vessel  must  submit 
plans,  manuals,  and  calculations 
indicating  the  proposed  arrangement 
construction,  and  operations  of  the 
vessel,  to  the  Officer  in  Charge,  Marine 
Inspection,  for  approval.  The  plans, 
manuals,  and  calculations  required  to  be 
submitted  and  the  disposition  of  these 
plans  are  set  forth  in  Subpart  B  of  Part 
177  of  this  subchapter. 

(b)  The  initial  inspection  is  conducted 
to  determine  that  the  vessel  and  its 
equipment  comply  with  applicable 
regulations  and  that  the  vessel  was  built 
or  converted  in  accordance  with 
approved  plans,  manuals,  and 
calculations.  Additionally,  during  the 
inspection  the  materials,  workmanship, 
and  condition  of  all  parts  of  the  vessel 
and  its  machinery  and  equipment  are 
checked  to  determine  if  the  vessel  is 
satisfactory  in  all  respects  for  the 
service  intended. 

(c)  The  owner  or  managing  operator  of 
a  vessel  shall  ensure  that  the  vessel 
complies  with  the  laws  and  regulations 
applicable  to  the  vessel  and  that  the 
vessel  is  otherwise  satisfactory  for  the 
intended  service.  The  initial  inspection 
may  include  an  inspection  of  the 
following  items: 

(1)  The  arrangement  materials,  and 
scantlings  of  the  structure  including  the 
hull  and  superstructure,  yards,  masts, 
spars,  rigging,  sails,  piping,  main  and 
auxiliary  machinery,  pressure  vessels. 
steering  apparatus,  electrical 
installations,  lifesaving  appliances,  fire 
detecting  and  extinguishing  equipment 
pollution  prevention  equipment  and  all 
other  equipment; 

(2)  Sanitary  conditions  and  fire 
hazards;  and 

(3)  Certificates  and  operating  manuals 
including  certificates  issued  by  the 
Federal  Commimications  Commission. 

(d)  During  an  initial  inspection  for 
certification  the  owner  or  managing 
operator  shall  conduct  all  tests  and 
make  the  vessel  available  for  all 
applicable  inspections  discussed  in  this 
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paragraph,  andin  Subpart  H  ol  Ikia  part 
lo  the  Mliafaclion  of  the  OCML 

(1)  The  installation  of  each  reacua 
boiat  launching  appliance  and  each  other 
survfval  craft  launching  appliance  must 
be  inspected  and  tested  as  required  by 

I  71.20-20(a)(l)  of  Subchapter  W  of  this 
chapter. 

(2)  The  Installation  of  each  rescue 
boist.  liferaft.  inflatable  buoyant 
apparatus,  and  launching  appiianoe 
must  be  inspected  to  determine  that  it 
mecia  each  condition  of  iU  approval,  a* 
listed  on  its  Certiflcata  of  Approval 
(PormOCHQ-10030). 

(3)  Machinery,  fuel  tanks,  and 
pressure  veaseta  most  be  inspected  and 
tested  as  required  by  Part  t82  of  this 
subchapter. 

(4)  A  stability  tost  or  a  aiapUfied 
stability  test  must  be  conducted  when 
required  by  |  17ai7S  of  this  chapter  or 
I  17t.320  of  this  subchapter. 

(5)  Watertifbl  bulkhaada  amiat  b« 
tested  as  required  by  Part  179  of  this 
subchapter. 

(6)  Fireflgbting  systaans  moat  b*  tasted 
as  required  by  Part  in  of  tkls 
subchapter. 

(7)  A  demonstration  of  the  effects  of  a 
failure  on  a  dynamically  supported  craft 
must  be  conducted  when  required  by  the 
OCMI. 

(8)  An  evacuation  demonstration  must 
be  conducted  on  a  dynamically 
supported  craft  to  verify  that  the  veaael 
complies  %vith  1 177.M0  of  this 
aubcbaptar.  Tha  evacuadoo 
demonatration  aauat  cooaist  •£ 

(I)  A  fuU  abmdoa  ship  drlM  uaiagtiM 
total  aumbar  of  parsoos  permitted  oa  1km 
vesael:  or 

(ii)  A  seriea  of  cvacaattena  freoi  each 
individual  space  oo  the  vesael  uaing  the 
maximum  number  of  persona  permitted 
lo  occupy  the  spaca. 

I17C4M   •MfeaaqMNllMpaelteNatar 


Aa  iaapactteii  far  ranawal  of  a 
Certificate  of  Inapactton  nonaally 
inclodea  Inspectioa  and  testing  o^  the 
structure,  machinery,  eqaipment.  and  on 
a  sailing  vessel,  rigging  and  saila.  The 
owner  or  managing  operator  shall 
conduct  all  tests  a»  required  by  the 
oiarine  inapector.  and  make  tha  vasaa! 
available  Ibr  all  spadfic  hupections 
required  by  Sobpart  H  of  tliis  part.  Hw 
Inspection  ia  conducted  to  determine  if 
the  veaaal  is  in  aatlsfactory  coodltioa  lit 
for  tha  service  Intended,  and  compHes 
with  the  appHcabIa  regulations  In  this 
•ubchaptar. 


Subpvt 

ItTtJOO    WHani 

(a)  The  owaar  or  managing  operator 
shall  aaka  a  vaaad  availabte  for 
reinapactiooa  within  ao  days  of  each 
anniversary  of  tha  date  of  iasuance  of 
tha  Certificate  of  Inspection  during  each 
triennial  inspection  period.  The  owner 
or  managing  operator  shall  contact  the 
OCMI  lo  arrai^  for  a  reinspection  to  be 
conducted  at  a  time  and  place 
acceptable  to  the  OCMI. 

(b)  In  addition  to  tha  requiremaate  of 
'paragraph  (a)  of  the  section,  a 
reinspection  may  be  made  at  such  other 
times  as  may  b«  required  by  the 
co^izant  OCMI. 


(a)  la  general  tha  acope  of  tha 
reinspection  ia  tha  saaM  as  the 

inspection  for  certification  but  in  lesa 
detail  unless  it  is  determined  that  a 
mator  change  baa  occurred  since  the  last 
inspection  for  certification. 

(b)  During  a  reinspection  a  marina 
inspector  may  examina  all  acoaaaibia 
parts  of  the  vessel's  hull,  machinery,  and 
equipment  with  particular  emphasis  on 
lifesaving  and  fireftghting  equipment  to 
check  for  satisfactory  condition. 


It 


(a)  The  owner  or  managing  operator 
shall  make  a  vessel  available  for 
drydock  examinations  and  internal 
structural  examinations  required  by  this 
section. 

(b)  A  veaael  making  an  international 
voyafla  ainat  a  undergo  a  drydock 
axanteatioa  and  an  internal  structural 
examinatten  once  every  12  months. 

(d  Except  as  provided  in  paragrapha 
(d)  through  (fl  of  this  section,  a  veaaal 
not  making  an  international  voyag* 
meat  undergo  a  ckydock  examination 
and  an  internal  stnictnral  examination 
as  feUowK 

(1)  A  veaaei  that  operates  in  salt 
water  more  dian  three  montha  in  any  12 
month  period  since  the  last 
examlnatlona  must  toidargo  a  drydock 
examination  and  an  internal  structural 
examination  at  leaat  one*  every  two 
yaara;and 

(2)  A  vasssl  that  operates  in  salt 
water  not  nwre  than  three  months  in 
any  12  mondi  period  sinca  tha  \»at 
exaalnattana  naat  andargo  a  drydock 
examination  and  an  internal  stnictnral 
axaadaaUoa  at  laaat 


internal  structural  examination  at  least 
once  every  two  years  regardless  of  the 
type  of  water  in  whick  it  operates. 

(e)  Whenever  damage  or  deterioration 
to  hull  plating  or  structural  members, 
which  may  affect  the  seaworthiness  of  a 
vessel,  is  discovered,  the  OMCI  may 
condnct  an  internal  structural 
examination  in  any  affected  space 
including  fuel  tanks,  and  require  the 
vessel  to  be  drydocked  or  otherwise 
taken  out  of  service  to  further  assess  the 
extent  of  the  damage  and  to  effect 
permanent  repairs. 

(f)  A  vesael  on  a  voyage  between  a 
port  in  the  United  States  and  a  port  in  a 
foreign  country,  which  becomes  due  for 
a  drydock  examination  or  an  internal 
structural  examination  during  the 
voyage,  may  lawfully  complete  the 
voyage  prior  to  the  examination  being 
conducted  provided  that: 

(1)  Tha  veaael  muat  undergo  the 
required  examination  upon  completion 
of  the  voyage  to  the  United  Sutes  but 
not  later  than  30  days  after  the 
examination  was  due;  and 

(2)  A  vessel  which  is  due  for  an 
examination  within  15  days  of  sailing  on 
a  foreign  voyage  from  a  United  States 
port  must  undergo  the  required 
examination  before  sailing. 

(g)  Whenever  a  vessel  is  drydocked  or 
hauled  out  in  excess  of  the  requirements 
of  this  section,  a  marine  inspector  may 
examine  the  vesael. 

fITgJtO    Scope  of  drydodi  and  Intamal 
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years. 

(d)  A  vsasel  wllh  a  taoodan  hnll  muat 
undergo  a  drydock  cxamiNatioB  and  an 


(a)  A  drydock  examination  conducted 
in  compliance  wid»  1 176.800  (a),  (b).  or 
(c)  of  this  subpart  must  be  conducted 
while  the  vessel  is  hauled  out  of  the 
water  or  placed  in  a  drydock  or  slipway. 
During  the  examination  all  accessible 
parts  of  the  vesael's  underwater  body 
and  all  through-hull  Tittings.  including 
the  hull  plating  and  planking, 
appendages,  propellers,  shafu.  bearings, 
rudders,  sea  chests,  sea  valves,  and  sea 
strainers  must  be  examined.  Sea  chests. 
saa  vahrea,  and  aea  strminers  most  be 
opened  for  examination. 

(b)  An  internal  structural  examination 
conducted  in  compliance  with  {  176.800 
(a),  (b),  or  (c)  of  diis  subpart  may  be 
conducted  while  the  vesael  is  afloat  or 
out  of  the  water  and  consists  of  a 
complete  examination  of  the  vessel** 
main  strength  members,  inclading  the 
major  Menial  framing,  the  hull  plating 
and  ptanHng.  voids,  and  ballast,  cargo, 
and  faal  oil  tenka.  Where  the  internal 
frandng.  plattag.  or  planking  of  the 
vessel  le  conceeled.  sections  ol  the 
lining,  cedii^  or  inanlation  nuiy  be 
removed  or  the  perto  otherwise  probed 
or  expoeed  so  tkat  tke  taispector  ney  be 


satisfied  as  to  the  condition  of  the  hull 
structure.  Fuel  oil  tanks  need  not  be 
cleaned  out  and  internally  examined  if 
the  marine  inspector  is  able  to 
determine  by  external  examination  that 
the  general  condition  of  the  tanks  is 
satisfactory. 

i17«J12    Notice  and  ptane  required. 

(a)  Whenever  a  vessel  is  to  be  hauled 
out  or  placed  in  a  drydock  or  slipway  in 
compliance  with  1 176J00  of  this 
subpart  or  to  undergo  major  repairs  or 
alterations  affecting  the  safety  or 
seaworthiness  of  the  vessel,  the  owner 
or  managing  operator  shall  report  the 
same,  together  with  the  nature  of  any 
repairs  or  alterations  contemplated,  as 
far  in  advance  as  practicable,  to  the 
OCMI  in  order  that  a  marine  inspector 
may  conduct  an  appropriate 
examination. 

(b)  Whenever  a  vessel  is  hauled  out  or 
placed  in  a  drydock  or  slipway  in  excess 
of  the  requirements  of  this  sul^art  for 
the  purpose  of  minor  repairs  or 
maintenance,  such  as  changing  a 
propeller,  painting,  or  cleaning  the  hull, 
no  report  need  be  made  to  the  OCMI. 

(c)  The  owner  or  managing  operator  of 
each  vessel  that  holds  a  Load  Line 
Certificate  shall  make  plans  showing  the 
vessel's  scantlings  available  to  the 
Coast  Guard  marine  inspector  whenever 
the  vessel  undergoes  a  drydock 
examination  or  internal  structural 
examination  or  whenever  repairs  or 
alterations  affecting  the  safety  or 
seaworthiness  of  the  vessel  are  made  to 
the  vessel's  hull. 


flTCaso    TalaherK 

The  marine  inspector  may  require  any 
part  or  all  of  the  propeller  shafting  to  be 
drawn  for  examination  of  the  shafting 
and  stem  bearing  of  a  vessel  whenever 
the  condition  of  the  shafting  and 
bearings  are  in  question.  The  inspector 
may  conduct  a  visual  examination  and 
may  require  nondestructive  testing  of 
the  tailshaft  if  necessary. 

i  ITSjSTO    Extenaien  of  examination 


The  Commandant  may  authorize 
extensions  of  the  intervals  between 
drydock  examinations  and  internal 
structural  examinations.  Requests  for 
extensions  must  be  submitted  via  the 
cognizant  OCMI  and  Coast  Guard 
District  Commander. 

Subpart  O    Oepakt  and  AHar aBona 

S  176.700    Permlaalon  for  rapeira  and 


Officer  in  Charge,  Marine  Inspection, 
except  during  an  emergency.  When 
repairs  are  made  during  an  emergency, 
the  owner,  mana^ng  operator,  or  master 
shall  notify  the  OCMI  as  soon  as 
practicable  after  such  repairs  or 
alternations  are  made.  Repairs  or 
alterations  which  affect  the  safety  of  the 
vessel  include  but  are  not  limited  to  the 
replacement,  repair,  or  refastening  of 
deck  or  hull  planking,  plating,  and 
structural  members;  repair  of  plate  or 
frame  cracks;  repair  or  replacement  of 
electrical  wiring,  fuel  lines,  tanks, 
boilers,  and  other  pressura  vessels; 
alterations  affecting  stability;  and  repair 
or  alteration  of  lifesaving,  fire  detecting, 
or  fire  extinguishing  equipment 

(b)  The  owner  or  managing  operator 
shall  submit  drawings,  sketches,  or 
written  specifications  describing  the 
details  of  any  proposed  alterations  to 
the  OCMI.  The  OCMI  must  approve  a 
proposed  alteration  before  work  is 
started. 

(c)  Drawings  are  not  required  to  be 
submitted  for  repairs  or  replacements  in 
kind. 

(d)  The  OCMI  may  require  an 
inspection  and  testing  whenever  a  repair 
or  alteration  is  undertaken. 

S  176.702   InstaMatlonteeteand 


Whenever  a  launching  appliance, 
survival  craft  rescue  boat  fixed  fire 
extinguishing  equipment  machinery, 
fiiel  tank,  or  pressure  vessel  is  installed 
aboard  a  vessel  after  completion  of  the 
initial  inspection  for  certification  of  the 
vessel,  as  replacement  equipment  or  as 
a  new  installation,  the  owner  or 
managing  operator  shall  conduct  the 
tests  and  make  the  vessel  ready  for  the 
inspections  required  by  {  176.402(d)  to 
the  satisfaction  of  the  OCML 


§176.704    Breaking  of  safety  valve  I 

The  owner,  managing  operator,  or 
master  shall  notify  the  cognizant  OCMI 
as  soon  as  practicable  after  the  seal  on 
a  boiler  safefy  valve  on  a  vessel  is 
broken. 


§  176.710 


(a)  Repairs  or  alterations  to  the  hull, 
machinery,  or  equipment  which  affect 
the  safety  of  the  vessel  must  not  be 
made  without  the  approval  of  the 


(a)  The  provisions  of  NFPA  306, 
"Control  of  Gas  Hazards  on  Vessels," 
should  be  used  as  a  guide  in  ensuring 
confined  spaces  on  a  vessel  are  suitable 
for  entering. 

(b)  Until  an  inspection  has  been 
conducted  to  determine  that  the 
operations  can  be  undertaken  safely  in 
accordance  with  the  procedures  of 
paragraph  (c)  of  this  section,  no 
alterations,  repairs,  or  other  operations 
involving  riveting,  welding,  burning,  or 


other  fire-producing  actions  may  be 
made  aboard  a  vessel: 

(1]  Within  or  on  the  boundaries  of  fuel 
tanks;  or 

(2)  To  pipelines,  heating  coils,  pumps, 
fittings,  or  other  appurtenances 
connected  to  fuel  tanks. 

(c)  An  inspection  required  by 
paragraph  (b)  of  this  section  must  be 
conducted  as  required  by  this 
paragraph. 

(1)  In  ports  or  places  in  the  United 
States  or  its  territories  and  possessiona, 
a  marine  chemist  certificated  by  the 
National  Hre  Protection  Association 
shall  conduct  the  inspection.  However, 
if  the  services  of  such  certified  marine 
chemist  are  not  reasonably  available, 
the  Officer  in  Charge,  Marine 
Inspection,  upon  the  recommendation  of 
the  vessel  owner  or  managing  operator, 
may  authorize  another  person  to  inspect 
the  particular  vessel.  If  the  inspection 
indicates  that  the  operations  can  be 
undertaken  safely,  a  certificate  setting 
forth  this  fact  in  writing  shall  be  issued 
by  the  certified  marine  chemist  or  the 
authorized  person  before  the  work  is 
started.  The  certificate  must  include  any 
requirements  necessary  to  reasonably 
maintain  safe  conditions  in  the  spaces 
certified  throughout  the  operation, 
including  any  precautions  necessary  to 
eliminate  or  minimize  hazards  that  may 
be  present  bom  protective  coatings  or 
residues  bom  cargoes. 

(2)  When  not  in  a  port  or  place  in  the 
United  States  or  its  territories  and 
possessions,  and  when  a  marine  chemist 
or  a  person  authorized  by  the  Officer  in 
Charge,  Marine  Inspection,  is  not 
reasonably  available,  the  master  shall 
conduct  the  inspection  and  enter  the 
results  of  the  inspection  in  the  vessel's 
logbook. 

(d)  The  owner,  managing  operator,  or 
master  shall  obtain  a  copy  of  certificates 
issued  by  the  certified  marine  chemist  or 
the  other  person  authorized  by  the 
OCMI,  and  shall  ensure  that  all 
conditions  on  the  certificates  are 
observed  and  that  the  vessel  is 
maintained  in  a  safe  condition.  The 
owner,  managing  operator,  or  master 
shall  maintain  a  safe  condition  on  the 
vessel  by  requiring  full  observance,  by 
persons  under  his  control,  of  all 
requirements  listed  in  the  certificate. 

Subpart  H— Malarial  Inspactiona 

9176J00    teapecUon  standarda. 

(a)  A  vessel  is  inspected  for 
compliance  with  the  standards  required 
by  this  subchapter.  Machinery, 
equipment  materials,  and  arrangements 
not  covered  by  standards  in  this 
subchapter  may  be  inspected  in 


4C7I 
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■ccordMC*  with  ■!— dTtW  •coptabt* 
to  th«  Officer  in  Charge.  Marine 
liMMCtia*.  aa  good  aariM  practica. 

(b)  In  the  application  of  inspection 
ttaadarda  dea  ooaaidaration  must  ba 
given  to  the  haiarda  iovolvad  in  Iha 
oparution  permitted  by  a  vaaaal'a 
Cartiricate  of  Intprtion  Thus.  \k» 
■tandards  may  vary  in  accordance  with 
the  vetael't  area  of  operation  or  any 
other  operational  restrictions  or 
limitaUoea. 

(c)  The  published  standards  of 
classification  sodaties  sod  other 
recognised  safety  associations  nay  be 
used  as  a  guide  in  the  Inspection  of 
vesseb  insofar  as  such  standards  do  not 
conflict  with  the  requirements  of  this 
subchspter. 


(s)  At  each  initial  and  subsequent 
inspection  for  certlflcstion  of  s  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  resdy  for  inspections  of  the  hall 
structure  and  its  appurtenances. 
Indudhig  the  following; 

(1)  Inspection  of  all  accessible  parts  of 
the  exterior  and  interior  of  the  hall,  the 
watsrt^t  bulkheads,  and  weether 
deckK 

(2)  Inspection  and  operation  of  all 
watertight  cioeures  in  the  huIL  decks, 
and  buikheeds: 

(3)  Inspection  of  the  conditton  of  the 
superstructure,  masts,  and  similar 
arraagamanis  conetmcted  on  tlM  hull 
and  on  a  sailing  vessel  all  spar*, 
standing  rigghig.  funniag  riaging.  blocks. 
fllMnga.  and  sails: 

(4)  Inspection  of  sU  railings  and 
bulwarks  and  their  attaduneat  to  the 
hull  structure; 

(9)  hnpection  to  enaore  that  guarda  or 
rails  are  provided  in  dangerous  placea; 

(6)  Inapectioo  and  operation  of  all 
weathertight  cioeures  above  the  weather 
deck  and  the  provisions  for  drainage  of 
sea  walar  troa  the  expoaed  decks;  and 

(7)  Inspection  of  all  interior  spaces  to 
ensure  that  they  are  adequately 
ventilated  and  drained,  and  that  means 
of  escape  are  adequate  and  properly 
mainleinee. 

(b)  TW  vssaal  nuts*  be  afloat  for  at 
leaai  a  postio*  of  the  laapectioa  as 
required  by  the  sterine  inapector. 

(c)  When  required  by  the  marine 
inspector,  a  portion  of  the  inspection 
mu<tt  be  conducted  wtUie  the  vessel  is 
underway  so  that  the  working  of  the  hull 
can  be  observed. 


vessel  reedy  for  iaspectiaas  of 
machinery,  foai  and  piping  systems, 
inchsdint  the  fotlowing: 

(a)  Operation  of  the  main  propulsion 
mschinery  both  ahead  and  astern: 

(b)  Operational  test  and  Inspection  of 
engine  control  BMchanisms  InchKling 
primary  and  altcmete  means  of  stsrting 
mechiaery: 

(c)  Inspection  of  sll  machhiery 
essential  to  the  routine  operation  of  the 
vessel  including  generators  and  cooling 
systems; 

(d)  External  inspection  of  fuel  tanks 
and  inspection  of  tank  vents,  piping,  snd 
pipe  ffttlngs: 

(e)  Inspection  of  sll  fuel  systems: 

(f)  OpersHonal  test  of  all  valves  in 
fuel  lines  by  epersting  locally  and  at 
remote  operating  positions: 

(g)  Operational  test  of  sU  overboard 
dischsrge  snd  intake  valves  and 
watertight  belkheed  pipe  penetration 
valves: 

(h)  Operstional  test  of  the  means 
provided  for  pumping  bilges  including 
testing  to  ensure  that  the  bilge  pump  can 
simultaneously  pump  bilges  and  charge 
the  fire  main.  If  applicable:  and 

(i)  Test  of  machinery  alarms  indadiBg 
bilge  alarms. 


At  each  InMtel  and  sat 
iaapectiea  fer  certifleetlan  of  a  veaseL 
the  owner  or  SMaaglnf  operator  ahall  be 
prepared  Id  condact  teats  and  have  the 


|17tJM 

At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  hispection  of  electrical 
eqnipment  and  systems.  Including  the 
following; 

(s)  Inspection  of  sD  cable  as  far  as 
practicable  without  undue  disturbance 
of  the  cable  or  electrical  apparatus: 

(b)  Test  of  drcoit  breakers  by  msnusl 
operation: 

(c)  Inspection  of  fuses  induding 
ensaring  the  retings  ot  fuses  aie  suitable 
for  the  service  intended: 

(d)  Inspection  of  routing  electrical 
machinery  easential  to  the  routine 
operation  of  the  vessel; 

(e)  Inspection  of  all  generators, 
motor*,  lighting  fixtiurs  and  drcuit 
Intaiiepthig  devices  located  in  spaces  or 
areas  which  msy  contsin  flammable 
vapors: 

[t)  Inspection  of  betteiles  for 
condttioo  and  security  of  stowage: 

(g)  Operational  test  of  electrical 
apparatus,  which  operates  as  pert  of  or 
in  conjunction  with  a  fire  detectioa  or 
alarm  svslem  inatalled  on  board  the 
vessel,  by  sinuilatin^  aa  doeely  as 
pradiceble.  the  actual  operation  in  ceae 
of  fire:  and 

(h)  Oparetianei  test  of  all  emergency 
electrical  systems. 


II 

(a)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel. 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  snd  have  the 
vessel  reedy  for  inspections  of  llfesaving 
equipment  and  systems,  induding  the 
following: 

(1)  Tests  of  each  rescue  boat  and  each 
rescue  boat  launching  appliance  and 
survival  craft  launching  appliance  in 
accordance  with  i  71.25-15  of 
Subchapter  H  of  this  chapter. 

(2)  Inspection  of  each  lifejacket.  work 
vest,  and  marina  buoyant  device; 

(3)  Inspection  of  each  inflatable 
liferaft  and  inflatable  lifejacket  to 
determine  that  it  has  been  serviced 
under  1 185.730  of  this  chapter  and 

(4)  Inspection  of  each  hydrostatic 
release  unit  to  determine  that  it  has 
been  serviced  as  required  by  1 185.740 
of  this  chapter. 

(b)  Each  item  of  lifesaving  equipment 
determined  by  the  marine  inspector  to 
not  be  in  serviceable  condition  must  be 
repaired  or  replaced. 

(c)  Each  item  of  lifesaving  equipment 
writh  an  expiration  date  on  it  must  be 
replaced  if  the  expiration  date  has 
pessed. 

(d)  The  owner  or  managing  operator 
shall  destroy,  ia  the  presence  of  the 
marine  inspector,  each  lifejacket  other 
personal  floatation  device,  and  other 
lifesaving  device  found  to  be  defective 
and  incapable  of  repair. 

(e)  At  each  initial  and  subsequent 
inspection  for  certiBcation  of  s  vessel, 
the  vessel  must  be  equipped  with  an 
adult  size  Kfejacket  for  each  person 
authorised.  The  vessel  must  also  be 
equipped  with  child-size  lifejackets 
equal  to  at  least  10  percent  of  the 
maximum  number  of  passengers 
permitted  to  be  carried  unless  children 
are  prohibited  from  being  carried 
aboard  the  vessel 

(f>  Lifejackets.  work  vesto,  and  marine 
buoyant  devices  msy  be  marked  with 
the  date  and  marine  inspection  zone  to 
indicate  that  they  have  been  inspected 
and  found  to  be  in  serviceable  condition 
by  a  marine  inspector. 

(g)  The  marine  inspector  may  require 
that  aa  abandon  ship  or  man  overboard 
drill  be  held  at  each  initial  and 
subsequent  inspection  for  certincation 
under  simulated  emergency  conditions 
to  be  spedfied  by  the  inspector. 


|l7«tie 

(a)  At  each  initial  and  sabaequent 
inspection  for  certiflcation,  the  owner  or 
managing  operator  shall  be  prepared  to 
condud  tesU  and  have  the  vessel  ready 
for  inspectian  of  its  fire  protection 
equipment  taKiading  the  following: 


(1)  Inspedion  of  each  hand  portable 
fke  extinguisher,  semi-portable  fin 
extinguisher,  and  fixed  gas  fire 
extinguishing  system  to  check  for 
excessive  corrosion  and  general 
condition: 

(2)  Inspection  of  piping,  controls,  and 
valves,  and  the  inspection  and  testing  of 
alarms  and  ventilation  shutdowns,  for 
each  fire  extinguishing  system  and 
detecting  system  to  determine  that  the 
system  is  in  operating  condition; 

(3)  Operation  of  the  Hre  main  system 
and  checking  of  the  pressure  at  the  most 
remote  and  highest  outlets: 

(4)  Testing  of  each  firehose  to  a  test 
pressure  equivalent  to  its  maximum 
service  pressure: 


(5)  Checking  of  each  cylinder 
containing  compressed  gas  to  ensure  it 
has  been  tested  and  marked  in 
accordance  with  f  147.60  of  this  chapter 
and 

(6)  Testing  or  renewal  of  flexible 
connections  on  semi-portable 
extinguishers  and  fixed  gas 
extinguishing  systems  in  accordance 
with  5  147.65  of  this  chapter. 

(b)  The  owner,  managing  operator,  or 
a  qualified  servicing  facility  must 
conduct  the  tests  and  inspections 
required  in  Tables  176.810  (b)(1)  and 
(b)(2]  of  this  part  at  least  once  every 
twelve  months.  The  owner  or  managing 
operator  must  provide  satisfactory 
evidence  of  the  required  servicing  to  the 
marine  inspector.  If  any  of  the 


equipment  or  records  have  not  been 
properly  maintained,  a  qualified 
servicing  facility  may  be  required  to 
perform  the  required  tests,  inspections, 
and  necessary  maintenance. 

(c)  The  owner,  managing  operator,  or 
master  shall  destroy,  in  the  presence  of 
the  marine  inspedor,  each  fire  hose 
found  to  be  defective  and  incapable  of 
repair. 

(d)  The  marine  inspector  may  require 
that  a  fire  drill  be  held  at  each  initial 
and  subsequent  inspection  for 
certification  under  simulated  emergency 
conditions  to  be  spedfied  by  the 
inspector. 


Table  176.810(b)(1).— Portable  Extn^guishers 


TypeunH 


Foam „_ 

Caftoon  diOKida „ ^ ,,. . 

Dry  ctieiracai  tcarWdgo    opaiiliU  lypa).. 


Oy  ctiemical  (stored  prasaura  type) 

Hsloo  1211  or  Halon  1301 „ 


Test 


Discharge.  Clean  hoae  and  iraide  of  estinguiaher  ftorougMy.  Redwfge. 

Weigh  qrlinders.  ftacharge  H  wm^  losa  nceeds  10%  oi  wei^  of  charge,  bwpect  Ixwe  and  nnzia  to  be  aura  tiey 

are  dear. 
Examine  pressure  cartridge  and  replace  if  end  is  punctured  or  if  cartridge  is  otherwise  determined  to  have  leaked  or 

to  t>e  in  unsuitat>le  conditioa  Inapact  hoae  and  nozzle  to  see  they  are  dear  Iraen  charged  cartridge  B«  sure  dry 

chemical  is  free-floiMng  (not  caked)  and  chamber  corrtains  fult  charge. 
See  that  praasuw  gauge  a  in  opefatiig  range.  If  not.  or  if  seal  is  txoken.  weigh  or  otherwise  determine  that  lul 

char^.of  dry  chamioal  a  in  mtinguahar.  necharge  if  pressure  is  low  or  if  dry  charrwal  is  needed. 
See  that  preasure  gauge,  if  pravidad,  « in  operating  range.  Recharge  if  pressure  s  low.  Weigh  cytnder  Recharge  S 

weight  loss  exceeds  10%  of  weight  of  charge.  Inspect  hose  and  nozzle  id  ensure  they  are  dear. 


Table  1 78.81 0(bK2).— Fixed  Systems 


Type  system 


Cartwn  dmdde  or  Halon  1301 . 


Test 


.  Weigh  cyKndara.  Recharge  S  weight  lose  exceeds  10%  of  weight  of  charge.  Test  lime  delays,  alarms, 
shutdowns  with  COk  or  oSternonflammabia  gas. 


9178A12    Pressure  vessels  and  tioHers. 

(a)  Periodic  inspection  and  testing 
requirements  for  pressure  vessels  are 
contained  in  Subpart  61.10  of  this 
chapter. 

(b)  Periodic  inspection  and  testing 
requirements  for  boilers  are  contained  in 
Subpart  61.05  of  this  chapter. 

S  17*414    Steering  ayatema. 

At  each  initial  and  subsequent 
inspection  for  certiBcation  the  owner  or 
managing  operator  shall  test  the  steering 
systems  of  the  vessel  and  make  them 
available  for  inspection  to  the  extent 
necessary  to  determine  that  they  are  in 
suitable  condition  and  fit  for  the  service 
intended.  Servo-type  power  systems, 
such  as  oibitrol  systems,  mast  be  tested 
in  the  manual  mode,  with  hydraulic 
piunps  secived.  to  determine  if  the 
system  can  be  smoothly  operated  by  a 
single  person. 


§176.S16 
equipment 

At  each  initial  and  subsequent 
inspection  for  certification  the  owner  or 
managing  operator  shall  test  and  make 
available  for  inspection  all  items  in  the 
ship's  outfit,  such  as  ground  tackle, 
navigation  lights  and  equipment 
markings,  placards,  etc.,  which  are 
required  to  be  carried  by  the  regulations 
in  this  subchapter,  as  necessary  to 
determine  that  they  are  fit  for  the 
service  intended. 

S176.S18    Sanitary  inspecBon. 

At  each  inspection  for  certification 
and  at  every  other  vessel  inspedion 
quarters,  toilet  and  wariiing  spaces, 
galleys,  serving  pantries,  lodcers,  etc 
may  be  examined  to  determine  that  they 
are  serviceable  and  in  a  sanitary 
condition. 

S  178.830    Unsafe  practices. 

(a)  At  each  inspection  for  certification 
and  at  every  other  vessel  inspection  all 
observed  unsafe  practices,  fire  hazards. 


and  other  hazardous  situations  must  be 
corrected  and  all  required  guards  and 
protective  devices  must  be  in 
satisfactory  condition. 

(b)  At  each  inspection  for  certification 
and  at  every  other  vessel  inspection  the 
bilges  and  other  spaces  may  be 
examined  to  see  that  there  is  no 
accumulation  of  oil  or  other  matter 
which  might  create  a  fire  hazard. 


§176.840 
Inspections. 

The  OCMI  may  require  that  a  vessd 
and  its  equipment  undergo  any 
additional  test  or  inspection  deemed 
necessary  to  determine  that  the  vessel 
and  its  equipment  are  suitable  for  the 
service  in  which  they  are  to  be 
employed. 

Subpart  I— IntamaMonal  Convention 
for  Safety  of  Ufa  at  Soa,  1974 


S176J00 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  mechanically  propelled 
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vesMi  of  the  United  States,  which 
aiiT<«s  mora  than  12  pattengert  on  an 
InteriMtional  voyag*  must  b«  in 
compliance  with  the  applicable 
raquiramenta  of  the  International 
Convention  for  Safety  of  Life  at  Sea  to 
which  the  United  States  CovammenI  is 
currently  a  party  (SOLAS  Convention). 
(b|  The  SOLAiS  Convention  does  not 
apply  to  a  vessel  solely  navigating  the 
Great  Lakes  and  the  St.  Lawrence  River 
aa  far  east  as  a  straight  line  drawn  from 
Cap  de  Roslers  to  West  Point.  Anticoati 
Island  and.  on  the  north  side  of 
Anticosti  Island,  the  S3rd  Meridian. 
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(a)  A  vesael.  which  carries  more  than 
12  passengers  on  an  international 
voyage  except  a  voyage  between  the 
continental  United  Stales  and  Hawaii  or 
Alaska  or  a  voyage  between  Hawaii  and 
Alaska,  must  have  a  valid  SOLAS 
Convention  Passenger  Ship  Safety 
Certificate.  The  Commandiant  issues  the 
Passenger  Ship  Safety  Certificate  after 
receiving  notification  from  the  cognizant 
OCMl  that  the  vessel  complies  with  the 
applicable  SOLAS  Convention 
regulations. 

(b)  The  route  specified  on  the 
Certificate  of  Inspection  and  the 
Passenger  Ship  Safety  Certificate  must 
agree. 

(c)  A  SOLAS  Convention  Passenger 
8bip  Safety  Certificate  is  Issued  for  • 
period  of  not  mora  than  t2  months. 

(d)  The  Passenger  Ship  Safety 
Certificate  may  be  withdrawn,  revoked, 
or  MMpended  at  any  time  when  the 
vessel  Is  not  in  compliance  with 
applicable  SOLAS  Convention 
requlraments. 

f17«M0    taempdona. 

(a)  In  accordance  with  Regulation  4. 
Chapter  1  (General  Provisions)  of  the 
International  Convention  for  Safety  of 
Life  at  Sea.  1974,  the  Commandant  may 
exempt  a  vessel,  which  is  not  normally 
engaged  on  an  international  voyage  but 
which  in  exceptional  circumstances  It 
required  to  undertake  a  single 
International  voyage,  from  any  of  the 
requirements  of  the  regulations  of  the 
SOLAS  Convention  provided  that  the 
vessel  complies  with  safety 
raqulmMnts  which  ara  adequate  In  the 
CoMMMndant's  opinion  for  the  voyaflt 
which  Is  to  be  undertaken. 

(b)  In  accordance  with  Regulation  1. 
Chapter  U-1  (Construction — Subdivision 
and  Stability.  Machinery  and  Electrical 
Installations).  Regulation  1.  Chapter  II-2 
(Construction— Fira  Protection.  FIra 
Detection  and  Fira  Extinction),  and 
Regulation  2.  Chapter  III  (Life  Saving 
Appliances  and  Arrangements)  of  the 


SOLAS  Convention,  the  Commandant 
may  exempt  a  vessel,  which  does  not 
proceed  more  than  20  miles  from  the 
nearest  land,  from  any  of  the  speciOc 
requirements  of  Chaptera  U-1.  U-Z.  and 
III  of  the  SOLAS  Convention  if  he 
considers  that  the  sheltered  nature  and 
conditions  of  the  voyage  are  such  as  to 
render  the  application  of  such 
requirements  unreasonable  or 
unnecessary. 

(c)  The  Commandant  may  exempt  a 
vessel  from  requirements  of  the 
regulations  of  the  SOLAS  Convention  In 
accordance  with  paragraphs  (a)  and  (b) 
of  this  section  upon  a  written  raquost 
from  the  owner  or  managing  oparator 
submitted  via  the  cognizant  OCMl  and 
Coast  Guard  District  Commander. 

(d)  When  the  Commandant  grants  an 
exemption  to  a  vessel  in  accordance 
with  this  section,  the  Commandant  will 
Issue  an  Exemption  Certificate 
describing  the  exemption.  An  Exemption 
Certificate  is  not  valid  for  longer  than 
the  period  of  the  Passenger  Ship  Safety 
Certificate  to  which  it  refers. 


(5)  Is  equipped  with  two  Tixed  bilge 
pumps  which  may  be  combination  bilge/ 
fire  pumps:  and 

(6)  Is  equipped  with  inflatable  liferafts 
of  an  aggregate  capacity  which  will 
accommodate  the  total  number  of 
persons  permitted  on  board. 

(b)  An  owner  or  managing  operator  of 
a  vessel  may  request  the  equivalency 
determination  in  paragraph  (a)  of  this 
section  by  following  the  procedures  in 
i  175.540  of  this  subchapter.  The 
Commandant  will  indicate  the 
equivalency  determination  on  the 
vessel's  SOLAS  Convention  Passenger 
Ship  Safety  Certificate. 

PART  177-CONtTflUCTION  AND 
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In  accordance  with  Regulation  5. 
Chapter  I  (General  Provisions)  of  the 
SOLAS  Convention,  the  Commandant 
may  accept  an  equivalent  to  a  particular 
fitting,  material,  appliance,  apparatus,  or 
any  particular  provision  required  by  the 
SOLAS  Convention  regulations  if 
satisfied  that  such  equivalent  is  at  least 
as  effective  as  that  required  by  the 
regulations.  An  owner  or  managing 
operator  of  a  vessel  may  submit  a 
request  for  the  acceptance  of  an 
equivalent  following  the  procedures  In 
1 175.540  of  this  subchapter.  The 
Commandant  will  indicate  the 
acceptance  of  an  equivalent  on  the 
vessel's  SOLAS  Convention  Passenger 
Ship  Safety  Certificate. 

|17«Jn    E9u»««iency  for  voyage*  to  the 

(a)  The  Commandant  may  determine 
that  a  vessel  of  the  United  States,  other 
than  a  DSC  operating  on  voyages 
between  the  east  coast  of  Florida  and 
the  Bahamas  and  not  more  than  30  miles 
from  land,  complies  with  requirements 
equivalent  to  those  SOLAS  requirements 
made  applicable  by  |  176.900  of  this 
subpart  if  the  vessel: 

(1)  Complies  with  all  other  applicable 
provisions  of  this  subchapter 

(2)  Is  certificated  to  carry  not  more 
than  49  passengers: 

(3)  la  certificated  to  operate  on  an 
ocean  route  not  mora  than  100  miles 
from  shore: 

(4)  Is  equipped  with  a  LORAN  C  set 
and  a  fathometer. 


8k. 


177.100    General  requirement. 

177.115    Applicability  to  existing  vessels. 


177.202    Plan*  and  information  required. 
177.210    Plans  for  litter  vessels. 


I  C—Hul  Structure 

177.300    Structural  design. 

177 J10    Satisfactory  service  as  a  design 

basis. 
177.315    Vessels  of  not  more  than  65  feet  in 

length  carrying  not  more  than  12 

passengers. 
177.320    Dynamically  supported  craft. 
177.330    Sailing  vessels. 
177.340    Allemale  design  considerations. 


177.400    General  ■rrangemcnt  and  outfitting. 
177.420    Structural  fire  proleclion  for  vessels 

carrying  not  more  than  150  passengers  or 

with  overnight  accommodations  for  not 

more  than  49  passengers. 
177.430    Fire  control  boundaries  for  vessels 

carrying  more  than  ISO  passengers. 
177.432    Fire  load  and  outfitting  on  vessels 

carrying  more  than  ISO  passengers. 
177.434     Windows  and  air  ports  in  fire 

control  boundaries  on  vessels  carrying 

mora  than  ISO  passengers. 
177.436    Doors  on  vessels  carrying  more  than 

ISO  passengers. 

177.438  Stairtowers.  stairways,  ladders,  and 
elevators  on  vessels  carrying  more  than 
ISO  passengers. 

177.439  Balconies  on  vessels  carrying  more 
than  ISO  passengers. 

177.440  Structural  fire  protection  for  vessels 
with  overnight  accommodations  for  mora 
than  49  passengera. 

177.450    Structural  fire  protection  for 
dynamically  supported  craft. 

and  Muster  Station 


177^60    Evacuation  time  for  dynamically 
supported  craft. 

Sultpart  F— VentHatien 

177.600    Ventilation  of  enclosed  and 

partially  enclosed  spaces. 
177 .mo    Ventilation  ducts  on  vessels 

carrying  more  than  ISO  passengers. 
177  J20    Ventilation  of  madiinery  and  fuel 

tank  spaces. 

Subpart  O    Crew  AccowmodaMons 

177.700    When  required. 

177.710    Location. 

177.720    Arrangement. 

177  J30    Crew  accommodations  on  vessels  of 
more  than  65  feet  in  length  with 
overnight  accommodations  for  more  than 
49  passengers. 

Sultpart  H    Passenger  AccommodatkMis 

177300  General  requirements. 

177.810  Overnight  accommodations. 

177.820  SeaHng. 

177 JMO  Washrooms  and  toilets. 


Subpart  I— Hals  and  Guards 

177.900    Deck  rails. 

177.820    Storm  rails. 

177.940    Guards  in  vehicle  spaces. 

177.960    Guards  for  exposed  hazards. 

177.970    Piping  protection 

Subpart  J— tdnndow  ConstmcMon  and 


177.1010    Safety  glazing  materials. 

177.1020    Strength. 

177.1030    Operating  station  visibility. 

Subpart  K— Operating  Station  Arrangamant 
In  Dynaaticaly  Supported  Craft  (DSQ 

177.1110  DSC  operating  station  visibility. 

177.1112  Seat  design  and  airangement 

177.1114  Instruments. 

177.1116  Lighting. 

Authority:  46  U.S.C.  2104.  3306: 49  CFR  1.46. 

Subpart  A— Oenaral  ProvWofis 

1177.109    Oarteralraquirewant 

The  oonstruction  and  arrangement  of 
a  vessel  must  allow  the  safe  operation 
of  the  vessel  in  accordance  vrith  the 
terms  of  its  certificate  of  inspection 
giving  consideration  to  provisions  for  a 
seaworthy  hull,  protection  against  fire, 
means  of  escape  in  case  of  a  sudden 
unexpected  casualty,  guards  and  rails  in 
hazardous  places,  ventilation  of 
enclosed  spaces,  and  necessary 
facilities  for  passengera  and  crew. 


177 .SOO    Means  of  escape. 
177.510    Embarkation  stations. 
177.520    Muster  stations. 
177.550    Additional  requirements  for 
dynamically  supported  craft. 


1177.115    AppMcabWty  to  aadating  \ 

(a)  Except  as  otherwise  required  by 
paragraph  (b)  of  this  sectioa  an  existing 
vessel  must  comply  with  the  regulations 
in  this  part  or  with  the  construction  and 
arrangement  regulations  whidi  were 
applicable  to  the  vessel  on  {insert  date 
of  day  before  effective  date  of 
regulations]. 

(b)  New  construction  or  arrangements, 
regulated  by  this  part,  made  to  an 
existing  vessel  on  or  after  {insert 


effective  date  of  regulations]  must 
comply  with  the  regulatioru  of  this  part 
Repairs  or  maintenance  conducted  on 
an  existing  vessel,  resulting  in  no 
changes  to  the  original  construction  or 
arrangement  of  the  vessel,  must  comply 
with  die  regulations  in  this  part  or  the 
regulations  applicable  to  the  vessel  on 
[insert  date  of  day  before  effective  date 
of  regulations]. 

Subpart  B—Ptans 

S  177.202    Plans  and  infonnation  required. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  §  177.210  of  this 
part,  the  owner  of  a  vessel  requesting 
initial  inspection  for  certification  shall, 
prior  to  the  start  of  construction  if 
practicable,  submit  for  approval  to  the 
cognizant  Officer  in  Charge,  Marine 
Inspection,  at  least  two  copies  of  the 
following  plans,  manuals,  analysis,  and 
calculations  that  are  applicable  to  the 
vessel  as  determined  by  the  OCMl: 

(1)  Midship  section; 

(2)  Outboard  profile; 

(3)  Inboard  profile; 

(4)  Arrangement  of  decks; 

(5)  Machinery  installation; 

(6)  Electrical  installation  induding: 
(i)  Elementary  one-line  diagram  c^  the 

power  system,  supported  by  cable  lists, 
bills  of  materials,  and  other  information 
including: 

(A)  Type  and  size  of  generators  and 
prime  movers; 

(B)  Type  and  size  of  generator  cables, 
bus-tie  cables,  feeders,  and  branch 
circuit  caUes; 

(C)  Power,  lifting,  and  interior 
communication  panelboards  with 
ntunbCT  of  circuits  and  rating  of  energy 
consuming  devices; 

(D)  Type  and  capacity  of  storage 
batteries;  and 

(E)  Rating  of  circuit  breakers  and 
switches,  intemipting  capacity  of  circuit 
breakers,  and  rating  and  setting  of 
overcurrent  devices; 

(ii)  Electrical  plant  load  analysis;  and 
(iii)  For  a  vessel  of  more  than  65  feet 
in  length  with  overnight 
accommodations  for  more  than  49 
passengers,  an  overcurrent  protective 
device  coordination  analysis  if  the 
information  required  by  paragraph 
(a)(6)(i)  of  this  section  is  not  considered 
adequate  by  the  OCMl  to  review  the 
electrical  system  of  the  vessel; 

(7)  Lifesaving  equipment  locations 
and  installation; 

(8)  Ventilation  diagrams; 

(9)  Engine  exhaust  diagram; 

(10)  Fire  main  system  plans  and 
calculations: 

(11)  Fixed  gas  fire  extinguishing 
syston  plans  and  calcnladtms; 


(12)  Fire  detecting  system  and  smoke 
detecting  system  plans: 

(13)  Sprinkler  system  plans  and 
calculations; 

(14)  Portable  fire  extinguisher  tjrpes, 
sizes  and  locations; 

(15)  Structural  fire  protection  details 
and  the  fire  load  calculations  of 
accommodation  and  service  spaces: 

(16)  Escape  routes  for  fire  or  flooding 
and  muster  stations; 

(17)  Fuel  tanks; 

(18)  Piping  systems  including: 
Firemain,  bilge,  ballast,  hydraulic, 
sanitary,  compressed  air.  combustible 
and  flammable  liquids,  vents,  soundings, 
and  overflows; 

(19)  Hull  penetrations  and  shell 
connections; 

(20)  Lines  and  offsets,  curves  of  form, 
cross  curves  of  stability,  and  tank 
capacities  including  size,  and  location  on 
vessel: 

(21)  Masts,  including  integration  into 
the  ship's  structure,  on  sailing  vessels; 

(22)  Rigging  plan  showing  sail  areas 
and  centers  of  effort  as  weU  as  the 
arrangement  dimensions,  and 
connections  of  the  standing  rigging  for 
sailing  vessels; 

(23)  Steering  and  steering  control; 

(24)  Marine  sanitation  device  model 
number,  approval  number,  connecting 
wiring  and  piping; 

(25)  Propulsion  and  propulsion 
control;  and 

(26)  For  a  dynamically  supported 
craft: 

(i)  Evacuation  plan  in  accordance 
with  §  177.560  of  this  part 

(ii)  Operating  manual  in  accordance 
with  S  185.810  of  this  subchapter    ■ 

(iii)  An  analysis  of  occurrences 
resulting  in  total  failure  of  steering, 
thruster,  or  stabilization  systems,  the 
need  for  outside  assistance,  dangerous 
degradation  of  the  handling  or  strength 
of  the  vessel  or  other  unsafe  conditions: 

(iv)  Any  standards  used  to  design  the 
vessel's  structure: 

(v)  Data  supporting  the  safety  of  the 
design  obtained,  as  appropriate,  from 
calculations,  tests,  and  trials; 

(vi)  A  fatigue  loading  analysis, 
including  identification  of  structural 
areas  susceptible  to  fatigue  failure,  and 
an  inspection  plan  to  monitor  those 
areas; 

(vii)  A  statement  of  the  sea  state  and 
wind  conditions  which  will  require 
cessation  of  operations  and  the 
historical  frequency  of  the  occurrence  of 
these  conditions  in  the  anticipated 
opo-ating  area; 

(viii)  A  statonent  of  the  most  severe 
wind  and  sea  conditions  historically 
encountered  in  the  anticipated  operating 
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area,  and  Um  frequency  of  occurrence  of 
thoae  condition*:  and 

(ix)  A  ttatement  of  unique  loading 
condltiona.  auch  as  wakes  of  passing 
vessels  or  wind  conditions  in  operating 
areas  where  sea  states  will  not  be 
limiting. 

(b)  For  a  vessel  of  not  more  than  65 
feet  In  length,  except  a  dynamically 
supported  craft,  the  owner  may  submit 
specifications,  sketches,  photographs, 
line  drawings  or  written  descriptions 
Instead  of  any  of  the  required  drawings, 
provided  the  required  information  is 
adequately  detailed  and  acceptable  to 
the  Officer  in  Charge.  Marine 
Inspection. 

(c)  When  authorized  by  the  OCMI.  an 
owner  may  submit  any  plans,  manuals, 
or  calculations,  required  to  be  submitted 
to  the  OCMI  by  this  part,  to  the 
Conunandlng  Officer.  U.S.  Coast  Guard 
Marine  Safety  Center. 

(d)  For  a  vessel,  the  construction  of 
which  was  begun  prior  to  approval  of 
the  plans  and  Information  required  by 
paragraphs  (a)  and  (b)  of  thia  section, 
the  OCMI  may  require  any  additional 
plans  and  information,  manufacturere' 
certifications  of  construction,  testing 
Including  reasonable  destructive  testing, 
and  inspections,  which  the  OCMI 
determines  is  necessary  to  verify  that 
the  vessel  complies  with  the 
requirements  of  this  subchapter. 


I177J10   nan*  tor  aialar  < 

(a)  Plana  are  not  required  for  a  vessel 
which  is  a  sister  vessel,  provided: 

(1)  Approved  plans  for  the  original 
vessel  are  on  file  at  the  U.S.  Coast 
Guard  Marine  Safety  Center  (MSC)  or  in 
the  files  of  the  cognizant  Officer  in 
Charge.  Marine  Inspection: 

(2)  The  owner  of  the  plans  authorizes 
their  use  for  the  new  construction  of  the 
sister  vessel: 

(3)  The  regulations  used  for  the 
original  plan  approval  have  not  changed 
since  the  original  approval:  and 

(4)  There  are  no  major  modifications 
to  any  of  the  systems  to  be  used. 

(b)  If  approved  plans  of  the  original 
vessel  are  not  on  Hie  at  the  MSC  or  with 
the  OCMI.  the  vessel  owner  must  submit 
plana  as  described  in  1 177.202  of  this 
subpart 

Subpart  C—Hul  Stnietura 

I177J0O    Hrwcturamsalgn. 

Except  as  otherwise  allowed  by  this 
subpart  a  vessel  must  comply  with  the 
structural  design  requirements  of  one  of 
the  following  standards  appropriate  for 
the  hull  material  of  the  vessel: 

(a)  Wooden  hull  vessels:  Rules  and 
Regulations  for  the  Classification  of 


YachU  and  Small  Craft  Lloyd's  Register 
of  Shipping  (Uoyd's): 

(b)  Steel  hall  vessels: 

(1)  Rule*  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft 
Lloyd's:  or 

(2)  Rules  for  Building  and  Classing 
Steel  Vessels  Under  81  Metera  (200  Ft) 
in  Length.  American  Bureau  of  Shipping 
(ABS): 

(c)  Fiber  reinforced  plastic  vessels: 

(1)  Rules  and  Regulation*  for  the 
Cla**ification  of  Yachts  and  Small  Craft 
Lloyd'*;  or 

(2)  Rule*  for  Building  and  Classing 
Reinforced  Plastic  Vessels.  ABS: 

(d)  Alumintim  hull  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft 
Uoyd's: 

(2)  For  a  vessel  of  more  than  100  feet 
in  length:  Rules  for  Building  and 
Clataing  Aluminum  Veasels.  ABS;  or 

(3)  For  a  vessel  of  not  mora  than  100 
feet  in  length:  Rules  for  Building  and 
Classing  Steel  Vessels  Under  61  Metera 
(200  Feet)  in  Length.  ABS,  with  the 
appropriate  converaions  from  the  ABS 
Rules  for  Building  and  Classing 
Aluminum  Vessels; 

(e)  Ferrocement  hull  vessels: 
AustraHan  Transport  Advisory  Council 
Shipping  Laws  Code  Section  5. 
Subsection  I. 

I177J10    SaMataclonr  service  aa  a  dsslgn 


anticipated  operating  conditions  of  the 
vessel. 


When  scantlings  for  the  hull 
deckhouse,  and  frames  of  a  vessel  of  not 
more  than  65  feet  In  length  differ  from 
those  specified  by  the  standards  listed 
in  1 177.300  of  this  subpart  and  the 
owner  can  demonstrate  that  a  vessel 
approximating  the  same  size,  power, 
and  displacement  has  been  built  to  such 
scantlings,  and  has  performed 
satisfactorily  in  the  same  service  insofar 
as  structural  adequacy  is  concerned  for 
a  period  of  at  least  5  yeara,  such 
scantlings  may  be  approved  by  the 
OCMI  instead  of  the  scantlings  required 
by  the  applicable  standards  specified  in 
|177.30a 


f  177J1I 

In 


of  not  more  Iftan  68 
It 


The  scantlings  for  a  vessel  of  not  more 
than  65  feet  in  length  carrying  not  more 
than  12  passengera  may  be  approved  by 
the  OCMI  if  the  builder  of  the  vessel 
establishes  to  the  satisfaction  of  the 
OCMI  that  the  design  and  construction 
of  the  vessel  is  adequate  for  the 
intended  service. 

1 177.320    Dynamieaiy  aupportad  craft 

The  structural  design  of  dynamically 
supported  craft  may  be  approved  by  the 
Commandant  based  on  the  route  and 


1177.330 

The  design,  materials,  and 
construction  of  masts,  posts,  yards, 
booms,  bowsprits,  and  standing  rigging 
on  a  sailing  vessel  must  be  suitable  for 
the  intended  service.  The  hull  structure 
must  be  adequately  reinforced  to  ensure 
sufficient  strength  and  resistance  to 
plate  buckling.  Detailed  calculations  on 
the  strength  of  the  mast  post  yards, 
boom*,  bowsprits,  and  standing  rigging 
may  be  required  by  the  OCMI. 

1177.340    AWamale  design  oonaMeraBooa. 

When  the  structure  of  vessel  is  of 
novel  design,  unusual  form,  or  special 
materials,  which  cannot  be  reviewed  or 
approved  under  (  177.300,  i  177.3ia 
i  177.315  or  {  177.320  of  this  subpart  the 
structure  may  be  approved  by  the 
Commandant  when  it  can  be  shown  by 
systematic  analysis  based  on 
engineering  principles  that  the  structure 
provides  adequate  safety  and  strength. 
The  owner  must  submit  detailed  plans, 
material  component  spedrications.  and 
design  criteria,  including  the  expected 
operating  environment  resulting  loads 
on  the  vessel  and  design  limitations  for 
such  vessel  to  the  OCML 

Subpart  D— Fir*  Protection 
1177.400   Qenaral  arrangomant  and 


(a)  Fire  hazards  to  be  minimized.  The 
general  construction  of  the  vessel  must 
be  such  as  to  minimize  fire  hazards 
insofar  a*  it  is  reasonable  and 
practicable. 

(b)  Combustibles  insulated  from 
heated  surfaces.  Internal  combustion 
engine  exhausts,  boiler  and  galley 
uptakes,  and  similar  sources  of  ignition 
must  be  kept  clear  of  and  suitably 
insulated  from  combustible  material. 
Dry  exhaust  systems  for  internal 
combustion  engines  on  wooden  or  fiber 
reinforced  plastic  vessels  must  be 
installed  in  accordance  with  American 
Yacht  and  Boat  Council  Standard  P-1. 

(c)  Separation  of  Machinery  and  Fuel 
Tank  Spaces  from  Accommodation 
Spaces. 

(1)  Except  88  otherwise  provided  in 
this  section,  machinery  and  fuel  tank 
spaces  must  be  separated  from 
accommodation  spaces  by  boundaries 
which  prevent  the  passage  of  vapors. 

(2)  A  watertight  engine  box  may  be 
accepted  as  a  substitute  for  vaportight 
boundaries. 

(d)  Paint  and  flammable  liquid 
lockers.  Paint  and  flammable  liquid 
lockera  must  be  constructed  of  steel  or 
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equivalent  material,  or  wholly  lined  with 
steel  or  equivalent  material. 

(e)  Vapor  barriers.  Vapor  barriers 
must  be  provided  where  insulation  of 
any  type  is  used  in  spaces  where 
flammable  and  combustible  liquids  or 
vapora  are  present,  e.g.  machinery 
spaces  and  paint  lockers. 

(f)  Waste  receptacles.  Waste 
receptacles  must  be  constructed  of 
noncombustible  materials  with  no 
openings  in  the  sides  or  bottom. 

(g)  Paint  Paint  thickness  on  the 
interior  surfaces  of  any  enclosed  or 
partially  enclosed  space  must  not 
exceed  0.075  inch.  Nitrocellulose  or 
other  highly  flammable  or  noxious  fume 
producing  paints  or  lacquers  must  not  be 
used. 

(h)  Mattresses.  All  mattresses  must 
comply  with  16  CFR  Part  1632,  Subpart 
A.  the  U.S.  Department  of  Commerce 
Standard  for  Mattress  Flammability  (FF 
4-72.16).  Polyurethane  foam  mattresses 
are  prohibited. 


4481 


1177^420    Structural  fire  protection  for 

1150 


for  not  more  ttian  49 


(a)  Applicability.  A  vessel  carrying 
not  more  than  150  passengere  and  a 
vessel  with  overnight  accommodations 
for  not  more  than  49  passengers  must 
comply  with  the  requirements  of  this 
section. 

(b)  Fiber  reinforced  plastic.  When  the 
hull  dedcs,  dedchouse.  or  superstructure 
of  a  vessel  i*  partially  or  completely 
constructed  ti  fiber  reinforced  plastic 
including  composite  construction,  the 
resin  used  must  have  a  flame  spread  of 
not  more  than  100. 

(c)  Cooking  areas.  Vertical  or 
horizontal  surfaces  within  three  feet  of 
cooking  appliances  must  have  a  flame 
spread  rating  of  not  more  than  75. 
Curtaiiu,  draperies,  or  fr«e  hanging 
fabrics  must  not  be  fitted  within  three 
feet  of  cooking  or  heating  appliances. 

1177.430    Fire  control  boundarlaa  for 
I  more  ttian  150 


(a)  Applicability.  A  vessel  carrying 
more  than  ISO  passengera,  without 
overnight  accommodations  for  more 
than  49  passengera,  must  comply  «vith 
the  requirements  of  this  section. 

(b)  Type,  location,  and  construction  of 
fire  control  bulkheads  and  decks.  (1) 
The  hull  structural  bulkheads,  columns 
and  stanchions,  superetructures,  and 
deckhouses  must  be  composed  of  steel 
or  equivalent  material. 


(2)  Bulkheads  and  decks  must  be 
classed  as  A-60.  A-30.  A-15.  A-0,  B-15. 
B-0.  or  C. 

(i)  A-CIass  bulkheads  or  decks  must 
be  composed  of  steel  or  equivalent 
material  suitably  stiffened  and  made 
intact  with  the  main  structure  of  the 
vessel,  such  as  the  shell,  structural 
bulkheads,  and  decks.  They  must  be  so 
constructed  that  if  subjected  to  the 
standard  fire  test  they  are  capable  of 
preventing  the  passage  of  smoke  and 
flame  for  1  hour.  In  addition,  they  must 
be  so  insulated  with  approved  structural 
insulation,  bulkhead  panels,  or  deck 
covering  that  within  the  time  listed 
below  the  average  temperature  on  the 
unexposed  side  does  not  rise  more  than 
250  °F  (139  'C)  above  the  original 
temperature,  nor  would  the  temperature 
at  any  one  point,  including  any  joint 
rise  more  than  (181  *C)  325  *F  above  the 
original  temperature: 


A-60  Qass. 


A-30  Class 

A-15  Class 

A-0  Class. 


00  minutes. 
30  minutes. 
15  minutes. 
0  minutes. 


(ii)  B-Class  bulkheads  must  be 
constructed  of  noncombustible  materials 
and  made  intact  frt)m  deck  to  deck,  or  to 
the  ceiling  as  provided  in  paragraph 
(b)(6]  of  dlis  section,  and  to  sheU  or 
other  boimdaries.  They  must  be  so 
constructed  that  if  subjected  to  the 
standard  fire  test  they  are  capable  of 
preventing  the  passage  of  flame  for  one- 
half  hour.  In  addition,  their  insulation 
value  must  be  such  that  within  the  time 
listed  below  the  average  temperature  of 
the  unexposed  side  does  not  rise  more 
than  250  *F  (139  *C)  above  the  original 
temperature,  nor  does  the  temperature 
at  any  one  point  including  any  joint 
rise  more  than  405  *F  (225  *C)  above  the 
original  temperatuj«: 


B-15  Class.. 
B-0  Class.... 


IS  minutes. 
0  Diinutes. 


■   (iii)  G-Clas8  bulkheads  and  decks 
nmst  be  composed  of  noncombustible 
materials. 

(3)  The  hull,  superetructure,  and  deck 
houses  of  a  vessel,  except  for  a  vehicle 
space  on  a  vehicle  ferry,  must  be 
subdivided  by  bulkheads  into  main 
vertical  zones  which: 

(i)  Are  not  more  than  131  feet  in  length 
on  any  one  deck;  and 

(ii)  May  have  small  horizontal  steps, 
provided  the  steps: 

(A)  Do  not  exceed  10  feet  and 


(B)  Are  of  A-60  Class  construction. 

(4)  Main  vertical  zone  bulkheads  must 
be  of  at  least  A-dO  Class  construction  or 
meet  the  requirements  of  paragraph  (c) 
of  this  section,  whichever  is  greater. 

(5)  Vehicle  decks  on  a  vehicle  ferry 
may  be  subdivided  by  main  horizontal 
zones  instead  of  main  vertical  zones. 

(6)  A  B-CIass  bulkhead  need  not 
extend  above  an  approved  continuous 
B-Class  ceiling. 

(7)  Where  B-15  Class  bulkhead  panels 
are  required  to  extend  above  the  ceiling 
to  the  deck  above,  or  beyond  the  lining 
to  the  shell,  the  portion  of  the  bulkhead 
panel  within  the  void  space  need  only 
meet  B-0  class  requirements. 

(8)  Where  B-Class  bulkhead  panels 
are  used,  all  four  edges  of  the  panel 
must  be  retained  by  a  continuous  frame 
of  steel  or  equivalent  material  on  both 
sides  of  the  panel  offering  an  overlap  of 
not  less  than  %  inch. 

(9)  Ceiling  or  lining  panels  must  be 
retained  by  continuous  flanges  of  steel 
or  equivalent  material  on  the  exposed 
side  of  the  panel  offering  an  overiap  of 
not  less  than  %  inch  on  each  panels 
Material  incidental  to  the  installation  of 
the  panels  must  be  approved 
noncombustible  material. 

(10)  Any  sheathing,  furring,  or  holding 
pieces  incidental  to  the  securing  of 
structural  insulation  must  be  of 
approved  noncombustible  material. 

(11)  Where  linings  or  bulkhead  panels 
are  framed  away  from  the  shell  or 
structural  bulkheads,  the  deck  within 
the  void  space  so  formed  need  only 
meet  A-0  Class  requirements. 

(12)  Penetrations  in  A-CIass  fire 
control  boundaries  for  electrical  cables, 
pipes,  trunks,  ducts,  etc.  must  be 
constructed  to  prevent  the  passage  of 
flame  and  smoke  for  one  hour.  In 
addition,  the  penetration  must  be 
designed  or  insulated  so  that  it  will 
withstand  the  same  temperature  rise 
limits  as  the  boundary  penetrated. 

(13)  Penetrations  in  B-Class  fire 
control  boundaries  for  electrical  cables, 
pipes,  trunks,  ducts,  etc.  must  be 
constructed  to  prevent  the  passage  of 
flame  for  30  minutes.  In  addition,  the 
penetration  must  be  designed  or 
insulated  so  that  it  will  withstand  the 
same  temperature  rise  limits  as  the 
boundary  penetrated. 

(c)  Bulkhead  requirements.  The 
minimum  requirements  for  bulkheads 
between  various  spaces  must  be  as 
noted  in  Table  177.430(c). 
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TASLE  177.430(c) 
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(d)  Deck  nquinments.  The  minimum  requiramenU  for  decks  between  Um  various  spaces  must  be  as  noted  in  Table 
177.430(d). 

Table  177.430(d) 
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I  oenyinQ  niofe  Wien  ISO 


(a)  Applicability.  A  vessel  carrying 
more  than  150  passengers,  without 
overnight  accommodations  for  more 
than  49  passengers,  must  comply  with 
(he  requirements  of  this  section. 

(b)  Fire  load  of  accommodation 
apace». 

(1)  The  maximum  fire  load  of  a  high 
risk  accommodation  space  must  not  be 
more  than  6.0. 

(2)  The  maximum  Are  load  of  a  low 
risk  accommodation  space  must  not  be 
more  than  3.0. 

(3)  Fire  load  calculations  must  include 
all  integral,  free  standing,  or  loose 
combustible  material  intended  for  use  or 
storage  in  a  space  such  as  deck 
coverings,  carpets,  rugs,  furniture, 
upholstery,  draperies,  ceiling  material 
not  tested  under  i  104.008  of  this 
chapter,  combustible  iruulation, 
fiberglass  window  boxes,  snd  lifesaving 
equipment. 

(c)  Ceilings,  linings,  trim,  veneen.  and 
decorations. 

(1]  Ceilings,  linings,  and  any  furring 
incidental  to  their  installation,  in  a 
control  station,  accommodation  space, 
service  space,  stairway,  stairtower,  or 
passageway  must  be  of  noncombustible 
material,  except  as  provided  in 


parayaphs  (cH2)  and  (cK3)  of  this 
section. 

(2)  Combustible  acoustical  material 
listed  by  Underwriters  Laboratories  for 
use  in  Hre  resistant  construction,  and 
having  a  flame  spread  rating  of  not  more 
than  20  and  a  smoke  developed  rating  of 
not  more  than  10  when  tested  in 
accordance  with  ASTM  E-a4  or  UL  723. 
may  be  used  in  ceiHngs  in  any  service 
space,  control  station,  or 
accommodation  space  except  stairways 
or  stairtowers.  These  materials  may  not 
be  used  in  lieu  of  required  structural 
insulation  and  must  be  included  in  the 
fire  load  calculations  of  the  space. 

(3)  Gypsum  wallboard  listed  by 
Underwriters  Laboratories  for  use  in  fire 
resistant  construction  and  having  a 
flame  spread  rating  of  not  more  than  20 
and  a  smoke  developed  rating  of  not 
more  than  10.  when  tested  in 
accordance  with  ASTM  &-84  or  UL  723, 
may  be  used  as  a  lining  in  any 
accommodation  space,  service  space,  or 
control  station.  These  materials  may  not 
be  used  in  lieu  of  required  structural 
insulation,  and  their  facing  material 
must  not  be  of  more  than  0.075  inches  in 
thickness.  Only  noncombustible 
material  except  paint  in  compliance 
with  1 177.400(g),  may  be  added  to  the 
face  of  gypsum  wallboard. 

(4)  Except  as  provided  in  paragraphs 
(c)(5J  or  (c]i6J  of  this  section,  interior 


finishes  including  veneers,  trim,  and 
moldings  used  in  an  accommodation 
space,  service  space,  stairway, 
stairtower.  passageway  or  coaoealed 
spaces  such  as  behind  linings  or 
ceilings,  must  be  approved  under 
S  164.012  of  this  chapter  but  need  not  be 
included  in  the  fire  load  calculations  of 
the  space. 

(5)  Interior  finishes  of  not  more  than 
(U)75  inches  in  thickness,  listed  by 
Underwriters  Laboratories  as  coatings 
and  sheathings,  with  a  flame  spread 
rating  of  not  more  than  20  and  a  smoke 
developed  rating  of  not  more  than  10. 
when  tested  in  accordance  with  ASTM 
E-04  or  UL  723.  may  be  used  in  an 
accommodation  space,  service  space, 
stairway,  stairtower,  passageway,  or 
concealed  spaces  such  as  behind  linings 
or  ceilings  in  lieu  of  material  approved 
under  §  164.012  of  this  chapter.  These 
coatings  and  sheathings  need  not  be 
included  in  the  fire  load  calculations  of 
the  space. 

(6)  Bulkheads.  linings,  and  ceilings  in 
a  high  risk  accommodation  space  may 
have  a  combustible  veneer  of  not  more 
than  0J)75  inches  in  thickness.  These 
combustible  veneers  must  be  included  in 
the  fire  load  calculations  of  the  space 
and  must  not  be  used  or  extend  into 
concealed  spaces,  such  as  behind 
ceilings  or  linings  or  between  bulkheads. 
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(7)  Interior  finishes  of  more  than  0.075 
inches  in  thickness  must  be  of 
noncombustible  material. 

(d)  Draft  stops.  Draft  stops  must  be 
fitted  not  more  than  45  feet  apart  in  a 
concealed  space  above  a  ceiling  or 
between  a  lining  and  the  shell  of  a 
vessel.  Draft  stops  must  be  of  A-CIass 
or  B-Class  construction  and  be  fitted  in 
a  vertical  position. 

(e)  Combustible  material  in  concealed 
spaces.  Limited  amounts  of  combustible 
materials,  such  as  wiring  insulation, 
sound  deadening  inserts  for  piping,  and 
cable  ties,  are  permitted  in  concealed 
spaces  in  any  accommodation  space, 
service  space,  or  control  station  except 
as  otherwise  prohibited  by  this  section. 

(f)  Use  of  combustible  insulation. 

(1)  Combustible  insulation  must  not 
be  used  for  structural  insulation  in  fire 
control  boundaries. 

(2)  Insulation  and  all  material 
incidental  to  its  installation,  installed  in 
an  accommodation  space,  service 
spaces,  or  control  station  for  any 
ptupose,  must  be  noncombustible 
material,  except  as  provided  in 
paragraph  (f)(3)  of  this  section. 

(3)  Combustible  insulation  may  be 
installed  in  a  cargo  space,  refrigerated 
storeroom,  or  individual  refrigerator  box 
or  used  for  pipe  and  machinery  covering 
or  lagging  witfiin  a  machinery  space. 
Foamed  insulation  must  have  a  flame 
spread  rating  of  not  more  than  25. 

ig)  Deck  coverings. 

(1)  A  deck  within  any  accommodation 
space,  service  space,  or  a  control  station 
may  not  be  covered  with  any  material  of 
more  than  3/8  inch  in  thickness  for 
leveling  purposes  or  by  a  hardwood 
deck  covering  of  more  than  3/8  inch  in 
thickness.  An  approved  noncombustible 
material  may  be  used  in  any  thickness. 
Materials  approved  under  S  164.006  of 
this  chapter  must  be  used  in  approved 
thicknesses. 

(2)  Rugs,  carpets,  and  flooring  used  in 
an  accommodation  space  or  service 
space  must: 

(i)  Be  wool; 

(ii)  Have  a  flame  spread  rating.of  not 
more  than  75  and  a  smoke  developed 
rating  of  not  more  than  100,  when  tested 
to  ASTM  E-84  or  UL  723  by  an 
independent  laboratory,  or 

(iii)  Withstand  a  critical  radiant  flux 
of  not  less  than  0.45  when  tested  to 
ASTM  Er-64A,  and  have  a  specific  optical 
density  of  not  more  than  450  when 
tested  to  ASTM  E-662.  The  test  must  be 
conducted  by  an  independent  laboratory 
and  the  spedfic  optical  density  value 
used  for  evaluation  must  be  the  higher 
of  the  flaming  and  non-flaming  values 
measured  during  the  tests. 

(3)  Rugs,  carpets,  and  flooring  used  in 
stairways,  passageways,  and 


stairtowers  must  comply  with  paragraph 
(g)(2)  of  this  section  except  that  the 
critical  radiant  flux  withstood  must  not 
be  less  than  0.81. 

(4)  Rugs  and  carpets  must  not  extend 
up  the  bulkhead  more  than  four  inches 
above  a  deck. 

(h)  Furniture  and  furnishing       ' 
requirements. 

(1)  (3ase  furniture  such  as  lockers, 
counters,  desks,  and  cabinets  must  be 
composed  of  approved  noncombustible 
material  or  of  hardwood.  Surfacing 
materials  must  have  a  flame  spread 
rating  of  not  more  than  100  or  be 
hardwood. 

(2)  Free  standing  furniture  such  as 
chairs,  sofas,  tables,  etc.  must  be 
constructed  with  frames  of  approved 
noncombustible  material  or  hardwood. 
Surfacing  materials  must  have  a  flame 
spread  rating  of  not  more  than  100  or  be 
hardwood. 

(3)  Upholstered  seating  must  have  a 
char  length  of  not  more  than  1  Vt  when 
tested  to  NFPA  260B  by  an  independent 
laboratory. 

(4)  All  draperies,  curtains,  and  free 
hanging  materials,  must  meet  the  large 
and  small  scale  test  standards  of  NFPA 
701. 

8177.434    Windows  and  air  ports  in  fire 
control  boundaries  on  voasote  carrying 
more  than  ISO  i 


(a)  A  vessel  carrying  more  than  150 
passengers,  without  overnight 
accommodations  for  more  Uian  49 
passengers,  must  comply  with  the 
requirements  of  this  section. 

(b)  Windows  or  air  ports  must  be  of 
glass  of  at  least  1/4  inch  in  thickness. . 
The  use  of  other  glazing  material  such  as 
polycarbonate  sheets  may  be  approved 
for  specific  installations  by  the 
Commandant. 

(c)  Windows  or  air  ports  in  bulkheads 
adjacent  to  passageways  must  not 
extend  below  a  point  36  inches  above 
the  deck. 

(d)  Windows  or  air  ports  in  A-CIass 
bulkheads  must  be  fitted  with  frames  of 
steel  or  equivalent  material.  Glazing 
beads  or  angles  of  steel  or  equivalent 
material  must  be  installed  to  hold  glass 
in  place  in  windows  or  air  ports  in  a  fire 
control  boundary  in  event  (rf  a  fire  if: 

(1)  Where  a  steel  frame  is  used,  it  is 
not  arranged  to  retain  the  glass  in  place: 
or 

(2)  A  frame  of  aluminum  or  other 
material  with  low  melting  point  is  used. 

(e)  A  window  or  air  port  which  is 
adjacent  to  an  embarkation  station, 
muster  station,  escape  route,  or  survival 
craft  stowage  must  be: 

(1)  Of  A-Class  construction;  or 


(2)  Fitted  with  shutters,  operable  from 
outside  the  space,  of  steel  or  equivalent 
material. 

(f)  A  window  installed  in  an  internal 
fire  control  boundary  must  comply  with 
the  requirements  of  S  72.05-30  of  this 
chapter,  except  that  fire  window  frames 
and  glazing  material  listed  by 
Underwriters  Laboratories  may  be  used 
in  B-Class  bulkheads. 

(g)  Windows  in  doors  in  fire  control 
boundaries  must  comply  with  the 
requirements  of  paragraphs  (b)  through 
(f)  of  this  section. 


S  177.436 
than  150 


Doors  on 


corrytfiQ  more 


(a)  A  door,  other  than  a  watertight 
door,  on  a  vessel  carrying  more  than  150 
passengers,  without  overnight 
accommodations  for  more  than  49 
passengers,  must  meet  the  requirements 
of  this  section. 

(b)  A  door  in  a  fire  control  boundary 
must  meet  the  following  requirements: 

(1)  A  door  must  be  capable  of 
operation  from  either  side  by  one 
person; 

(2)  A  door  in  an  accommodation 
space,  stairway,  stairtower. 
passageway,  or  control  station  must 
open  in  the  direction  of  escape,  where 
practicable; 

(3)  Combustible  veneers  may  be  used 
on  doors  subject  to  the  same  restrictions 
as  the  fire  control  boundary  in  which  the 
doors  are  fitted; 

(4)  Door  fi^mes  must  be  of  rigid 
construction  and  provide  at  least  a  ^ 
inch  overiap  at  the  sides  and  top. 
except: 

(i)  Double  doors  capable  of 
independent  operation  and  latching  may 
have  a  clearance  between  the  doors  of 
not  more  than  V»  inch.  However,  if  one 
door  must  always  be  closed  first,  an 
astragal  strip  of  at  least  V^  inch  o\  eriap 
must  be  provided  for  the  second  door 
and 

(ii)  A  double  swing  door,  may  have  a 
clearance  of  not  more  than  %  inch  at  the 
top  and  sides; 

(5)  The  maximum  width  of  an 
individual  door  must  not  exceed  48 
indies;  and 

(6)  Hose  ports,  if  fitted,  must  be  in  the 
lower  comer  of  the  door  opposite  the 
hinge  so  a  hose  may  pass  through  the 
doorway  when  the  door  is  open  and  still 
allow  the  door  to  close  over  the  hose. 
The  hose  port  should  be  approximately 
6  inches  square.  A  hinged  or  pivoted 
steel  or  equivalent  material  cover  must 
be  fitted  in  the  opening,  equipped  to 
allow  easy  and  automatic  operation  of 
the  hinged  cover. 
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(c)  Door*  In  A-CUm  fir«  control 
boundariM  most  meet  Um  foUoivinf 
additional  requirements: 

(1)  A  door  In  a  bulkh««d  raqulrad  to 
b«  A-aa  A-30.  or  A-15  CUm  must  b«  of 
hollow  steel  or  tquivslent  maltrlal 
construction,  solidly  filled  with 
approved  structural  insulation,  and 
capable  of  meetlns  the  requirements  of 
an  A-15  Qass  bulkhead: 

(2)  A  door  in  a  bulkhead  required  to 
be  A-0  Class  mast  b«  of  solid  or  hollow 
steel  or  equivalent  material 
construction,  and  capable  of  meeting  the 
requirements  of  an  A-0  Class  bulkhead: 

(3)  A  door  must  have  a  latch  with  a 
minimum  throw  of  %  inch; 

(4)  A  door  must  not  have  vent  grilles 
or  louvers; 

(5)  A  door  must  not  be  undercut  more 
than  V^  inch  above  the  door  sill  or  dack 
covering.  Rugs  and  carpets  must  not 
p«aa  throogh  doorways,  bat  Unolaum 
and  similar  deck  coverings  laay; 

(6)  A  door  in  a  stairtower.  stairway, 
and  main  vertical  son*  bulkhaad  must 
meet  tha  following  additional 
requiraments: 

(i)  A  door  must  be  of  tha  self-closing 
type  capable  of  dosing  against  a  3Vi 
degree  Hst  of  tha  vessel:  and 

(ii)  A  hold  back  mechanism  for  a  door 
must  allow  the  door  to  be  released 
locally,  upon  a  signal  from  a  control 
station,  and  upon  disruption  of  the 
powar  systam.  Holdbadc  hooks  are  not 
aUowred: 

(7)  A  borizootal  door  may  clooa  a 
stairway  provided  it  meets  the  following 
requlramants: 

(i)  Tha  door  must  ba  salf-doaing  with 
a  closure  tisM  of  not  Uas  that  S  sacoods 
and  not  more  than  10  seconds,  and  ba 
capable  of  dosing  against  a  9Vfc  dsgrae 
list  of  tha  vesaal 

(ii)  A  hold  back  mechanism  for  a  door 
must  allow  tha  door  to  ba  relaasad 
locally,  upon  a  signal  tnm  a  control 
station,  and  upon  disruption  of  tha 
powar  system.  Holdback  hooks  are  not 
allowad; 

(iii)  The  forces  required  to  fully  opan 
the  door  must  not  exceed  S  pounds  to 
release  the  latch.  10  pounds  to  set  the 
door  in  motion,  and  5  pounds  to  opan 
the  door  to  tha  wtdth  of  tha  stairway; 
and 

(iv)  Tha  door  latch  must  ba  capable  of 
kaapfaig  tha  door  dosad  when  a  pressure 
of  ObOl  pal  is  appUad  to  the  ondersida  of 
the  door. 

(8)  Double  swing  doors  asast  not  ba 
used  in  any  bulkhaad  except  between  a 
food  ptaparatkm  space,  such  as  a  galley 
or  paatry.  and  a  massroom  or  dining 


or  may  be  compoeed  of  hardwood  of  not 
less  than  1%  inches  in  thicknass. 

(d)  A  door  in  B-Class  bulkhead  must 
meet  the  following  requtreaients: 

(1)  A  door  must  be  of  solid  or  boUow 
steel  or  equivalent  material 
construction,  or  must  be  of 
noncombustible  material  and  be 
specifically  approved  by  the 
Commandant; 

(2)  A  door  must  have  a  latch  with  a 
minimum  throw  of  3/8  inch; 

(3)  A  door  must  not  be  undercut  more 
than  I  inch  above  the  door  sill  or  deck 
covering.  Rugs  and  carpets  must  not 
pass  through  doorways  but  linoleum  sikI 
similar  coverings  may:  and 

(4)  A  door  may  have  a  vent  grille  or 
louver  in  the  lower  half  of  the  door,  with 
an  area  of  not  more  than  2J0  square  feet, 
made  of  noncombustible  material 

(e)  A  door  in  a  C-Qass  bulkhead  must 
be  of  noncombostibie  material 

(f)  A  door  used  for  decorativa 
purposes,  and  whidi  is  not  required  to 
comply  with  paragraphs  (b)  through  (e) 
ol  this  saction.  must  ba  constructMi  of 
noncombustible  material  or  hardwood, 
must  not  intarfere  with  tha  normal 
operation  of  the  reqoired  dooca.  and 
must  open  in  tha  same  directiaa  as  tha 
required  doors.  Decorative  doors  must 
not  be  used  in  stairways  or  stairtowers. 


Iin.<8t 


(9)  A  door  opening  onto  weather 
decks  must  meat  (ba  rsquiiamenta  of 
paragraphs  (cMl)  or  (cH2)  of  this  saction 


(a)  Stairtowers.  stairways,  landings, 
ladders,  and  elavators  on  a  vassal 
carrying  mora  than  ISO  passongsrs. 
without  overnight  acconmodatiotts  for 
more  than  40  passengers,  must  comply 
with  tha  raquiremants  of  this  section. 

(b)  Stairways,  stairtowers.  ladders, 
elevatflra,  and  landings  must  ba 
composed  of  steal  and  ba  of  sufiidant 
strength  to  sustain  a  load  of  100  peunds 
par  square  foot  with  a  safety  factor  of  4 
in  the  design. 

(c)  A  stairway  or  sUirtower  most  ba 
ntted  with  handrails  on  both  sides  at  a 
vertical  height  above  the  tread  at  its 
nosing  of  between  33  and  36  inches.  A 
stairway  or  stairtower  of  more  than  06 
inches  in  width  must  also  ba  Rtted  with 
a  canter  handrail 

(d)  A  handrail  fitted  in  a  stairtower, 
stairway,  landing,  ladder,  or  elevator 
must  be  constructed  of  noncombustible 
material 

(e)  A  stairway  or  stairtower  must  ba 
clear  of  all  obstructions  other  than 
handrails. 

(f)  CurredL  spiral  or  winding 
stairwajrs  are  not  parmlttad  withoat  the 
spedfle  approval  af  tha  Coounandant 

(g)  Diffarencas  in  tha  depA  trf  tread  or 
height  of  riser  of  stairs  in  different 
flighta  of  stairs  in  a  stairway  or 


stairtower  most  be  minimized.  In  an 
individual  flight  of  stairs  in  a  stairway 
or  stairtower,  the  depth  of  the  tread  and 
tha  height  of  riser  of  eadi  stair  must  be 
the  same. 

(h)  In  a  stairway  or  stairtower,  the 
sum  of  the  riser  height  and  tread  depth 
must  be  st  least  17  inches  and  not  more 
than  18  indies.  A  stairway  or  stairtower 
having  treads  less  than  10  inches  in 
depth  must  have  a  nosing  of  one  inch  in 
width  or  other  means  to  provide  the 
equivalent  room  on  the  tread. 

(i)  Landings  for  stairwsys  snd 
stairtowers  must  meet  the  following 
requirements: 

(1)  A  dear  landing  having  an  area  at 
least  equal  to  the  square  of  the  tread 
width  must  be  provided  at  the  top  and 
bottom  of  each  stairway;  and 

(2)  Any  interruption  or  change  of 
direction  in  a  stairway  must  be 
accomplished  by  means  of  an 
intermediate  landing  of  s  width  and 
length  at  least  equal  to  the  tread  width 
of  the  stairway. 

(j)  A  stairway  or  stairtower  must  not 
have  an  angle  of  inclination  from  the 
horixontal  of  more  than  40  degrees. 

(k)  An  elevator  shaft  and  a  stairtower 
must  have  a  door  at  each  deck  sarvad. 

(1)  A  stairway  serving  only  two  decks 
must  have  a  door  instaUad  at  ona  dack 
complying  with  tha  requiremanta  of 
i  177.436  (b)  and  (c)  of  this  chapter, 
except  in  an  accommodation  space 
whers  tha  stairway  serves  a  balcony 
and  is  fully  contained  within  tha  same 
space  aa  the  balcony. 

(m)  Each  main  vertical  xone  must  ba 
sarvad  by  at  least  ona  stairtower,  so  that 
a  person  may  escape,  bvm  any 
acooouBodation  space  or  any  other 
space  whara  parsons  may  ba  normally 
qoarterad  or  employad.  to  all  other 
decks  having  any  such  spaces  within  the 
same  main  vertical  zone,  without 
coning  out  ol  tha  stairtower  anclosare. 
Each  stairtower  ssast  give  aooaas  to  a 
muster  station  or,  if  a  muster  statian 
does  not  extend  to  the  portioa  at  the 
vassal  in  which  the  stairtower  ia 
located,  to  at  least  one  weattiar  dack 
from  i^kh  a  amstar  station  may  ba 
reached  by  means  of  stalrarays.  %Vhare 
a  stairtower  is  aooessiUa  tnin  two  main 
vertical  zones,  it  may  be  considered  as 
the  required  stairtower  for  both  main 
vertical  zones  provided  all  boundaries 
of  the  stairtower  meet  main  vertical 
zona  boondary  requiremento  contained 
fai  1 177^430  ol  this  chapter. 

(n)  The  minimian  traad  wtdth  of  a 
stairway  or  stairtoarer  maat  ba  0,3  inch 
for  aadi  person  served,  but  mnal  not  ba 
less  than  30  inchaa. 

(1)  The  minimum  tread  width  <rf  a 
stairway  or  stairtower  most  ba 


determined  for  each  deck  considering 
only  those  persons  on  that  deck,  exc^t 
as  provided  in  paragraph  (n)(3)  of  this 
section.  Once  a  minimum  tread  width 
has  been  established  at  any  deck,  it 
must  not  be  decreased  in  the  direction  of 
escape. 

(2)  In  determining  the  number  of 
persons  served,  a  space  must  be 
considered  to  contain  at  least  the 
number  of  persons  as  follows: 

(i)  Passenger  overnight 
accommodation  spaces:  Designed 
capacity; 

(ii)  Crew  overnight  accommodation 
spaces:  Two-thirds  designed  capacity: 

(iii)  Accommodation  spaces  having 
fixed  seating  for  passengers:  Maximum 
seating  capadty: 

(iv)  Ix)unges.  club  rooms,  etc.:  A 
person  for  every  10  square  feet  of  deck 
area:  and 

(v)  Ylotk  spaces:  Occupancy  under 
normal  operating  conditions. 

(3)  If  a  stairway  forms  part  of  a 
normal  embarkation  or  debarkation 
route,  the  number  of  persons  using  the 
stairway  for  that  purpose  must  be  used 
in  determining  the  minimum  tread 
width. 

(4)  If  more  than  one  stairtower  servet 
a  main  vertical  zone,  the  number  of 
persons  in  fliat  main  vertical  zone  may 
be  distributed  among  the  stairtowers. 

S  177.439    Dslceniss  on  vasssis  carrying 
more  tlian  ISO  psasaiiQara. 

(a)  A  vessd  carrying  more  than  150 
passengers  must  meet  the  requirements 
of  this  section. 

(b)  An  accommodation  space 
containing  a  balcony  or  which  has  an 
opening  creating  two  levels  within  the 
space  must  meet  the  following 
requirements: 

(1)  The  aggregate  area  of  balconies  or 
partial  decks  within  the  space  must  not 
be  more  than  80  percent  of  the  total  area 
of  the  lowest  deck  in  the  space: 

(2)  The  maximum  fire  load  of  a  high 
risk  accommodation  space  containing  a 
balcony  or  partial  deck  must  not  be 
more  than  3.0;  and 

(3)  The  maximum  Are  load  of  a  low 
risk  accommodation  space  containing  a 
balcony  or  partial  deck  must  not  be 
more  than  I.S. 

(c)  Balconies  or  partial  decks  are  not 
permitted  on  more  than  one  level  within 
an  accommodation  space. 

8177.440    SIructursI  firs  protection  for 

inoreinen  av  paseengera. 

A  vessel  with  overnight 
accommodations  for  more  than  49 
passengers  must  comply  with  {  72XG  of 
this  chapter. 


S177.4S0    Struetunrt  Are  protection  for 
dynsRiically  supported  craft. 

(a)  Applicability.  A  dynamically 
supported  craft  may  comply  with  the 
requirements  of  this  section  instead  of 
the  requirements  of  i§  177.420, 177.430, 
177.432. 177.434, 177.436.  and  177.438  of 
this  subchapter. 

(b)  Structural  fire  protection.  (1)  The 
hull  decks,  deckhouse,  and 
superstructure  must  be  of  approved 
noncombustible  material,  except  that 
fiber  reinforced  plastic  material  may  be 
used  with  the  spedfic  approval  of  the 
Commandant. 

(2)  Furniture,  frimishings,  veneers, 
interior  finish,  rugs,  carpets,  and  ceiling 
and  acoustical  tiles  must  comply  with 
the  applicable  requirements  in  §  177.432 
of  thispart 

(3)  llie  boundaries  of  machinery 
spaces,  galleys,  and  control  stations 
must  be  designed  to  prevent  the  passage 
of  flame  and  smoke  in  the  standard  fire 
test  for  a  period  of  at  least  three  times 
the  evacuation  time  of  the  vessel  plus 
seven  minutes,  but  for  not  less  than  30 
minutes.  Insulation  or  bulkhead/ceiling 
panels  used  for  this  purpose  must  be  of 
an  approved  type. 

and  Muster  Station 


Subpwt 
Requirements 


$177,500    Means  of  < 

(a)  Except  as  otherwise  provided  in 
this  section,  eadi  space  accessible  to 
passengers  or  used  by  the  crew  on  a 
regular  basis,  must  have  at  least  two 
means  of  escape,  one  of  which  must  not 
be  a  watertight  door. 

(b)  The  two  required  means  of  escape 
must  be  widely  separated  and.  if 
possible,  at  opposite  ends  or  sides  of  the 
space  to  minimize  the  possibiity  of  one 
incident  blocking  both  escapes. 

(c)  At  least  one  means  of  escape  from 
each  space  must  provide  a  satisfactory 
route  to  an  embarkation  station  on  a 
vessel  required  to  have  survival  craft 
and  to  a  muster  station  required  by 

§  177.520  of  this  subpart. 

(d)  Subject  to  the  restrictions  of  this 
section,  means  of  escape  may  indude 
normal  exits  and  emergency  exits, 
passageways,  stairways,  ladders,  deck 
scuttles,  and  windows. 

(e)  The  number  and  dimensions  of  the 
means  of  escape  from  each  space  must 
be  sufficient  for  rapid  evacuation  in  an 
emergency  for 

(i)  Passenger  overnight 
accommodation  spaces:  Designed 
capacity; 

(ii)  Crew  overnight  accommodation 
spaces:  Two-thirds  of  designed  capadty; 

(iii)  Passenger  accommodation  spaces 
having  fixed  seating:  Maximum  seating 
capacity; 


(iv)  Passenger  accommodation  spaces 
for  which  the  capadty  is  not  based  on 
fixed  seating:  A  person  for  every  10 
square  feet  of  deck  area:  and 

(v)  Work  spaces:  Occupancy  under 
normal  operating  conditions. 

(f)  The  number  and  dimensions  of  the 
means  of  escape  from  an 
accommodation  space,  with  a  balcony 
with  a  stairway  within  the  space,  must 
also  permit  not  less  than  two-thirds  of 
the  persons  on  each  level  to  exit  on  that 
level. 

(g)  The  dimensions  of  a  means  of 
escape  must  be  such  as  to  allow  easy 
movement  of  persons  when  wearing 
lifejackets.  There  must  be  no  protrusions 
in  means  of  escape  which  could  cause 
injury,  ensnare  clothing,  or  damage 
lifejackets. 

(h)  The  minimum  clear  opening  of  a 
door  used  for  a  means  of  escape  from  a 
space  which  is  designed  for  more  than 
49  passengers  must  be  at  least  32  inches 
in  width.  The  sum  of  the  width  of  all 
doors  used  as  means  of  escape  from 
such  a  space  must  be  at  least  0.3  inch 
times  the  number  of  passengers  for 
which  the  space  is  designed. 

(i)  A  dead  end  passageway  or  the 
equivalent  of  more  than  40  feet  in 
length,  is  prohibited. 

())  The  maximum  allowable  travel 
distance  from  the  most  remote  point  in  a 
space  to  the  nearest  means  of  escape 
must  not  be  more  than  150  feet 

(k)  Each  door,  hatch,  ot  scuttle,  used 
as  a  means  of  escape,  must  be  capable 
of  being  opened  by  one  person,  from 
either  side,  in  both  light  and  dark 
conditions.  The  method  of  opening  a 
means  of  escape  must  be  obvious,  rapid, 
and  of  adequate  strength.  Handles  and 
securing  devices  must  be  permanently 
installed  and  not  capable  of  being  easily 
removed.  A  door,  hatch  or  scuttle  must 
open  toward  the  expected  direction  of 
escape  from  the  space  served. 

(1)  A  means  of  escape  which  is  not 
readily  apparent  to  a  person  from  both 
inside  and  outside  the  space,  must  be 
adequately  mariced. 

(m)  A  vertical  ladder  and  deck  scuttle 
may  not  be  used  as  a  means  of  escape 
except- 

(1)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  vertical  ladder  and  a 
deck  scuttle  may  be  used  as  one  of  the 
means  of  escape  from  a  passenger 
accommodation  space;  and 

(2)  As  one  of  the  required  means  of 
escape  from  any  crew  accommodation 
space  or  workspace. 

(n)  Each  vertical  ladder,  used  as  a 
means  of  escape,  must  have  riuigs  that 
are: 

(1)  At  least  16  inches  in  width; 
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(2)  Not  more  than  12  inche*  apart  but 
uniformly  ipaced  for  the  length  of  the 
ladder  with  4V^  inches  clearance  above 
each  rung:  and 

(3)  At  leaat  3  inches  from  the  nearest 
permanent  object  in  back  of  the  ladder. 

(0)  When  a  deck  scuttle  serves  as  a 
means  of  escape,  it  must  be  fitted  with  a 
quick-acting  release  and  a  holdback  to 
hold  the  scuttle  in  an  open  position. 

(p)  Footholds,  handholds,  ladders, 
eta.  provided  to  aid  escape,  must  be 
suitable  for  use  in  emergency 
conditions,  of  rigid  construction,  and 
permanently  fixed  in  position,  unless 
they  can  be  folded,  yet  brought  into 
immediate  service  in  an  emergency. 

(q)  On  a  vassal  of  not  more  than  S5 
feat  in  length,  a  vvindow  or  windshield 
of  sufficient  size  and  proper 
accessibility  may  ba  used  as  one  of  the 
required  means  of  escape  from  an 
enclosed  space,  provided  it: 

(1)  Does  not  lead  directly  overboard: 

(2)  Can  ba  opened  or  is  designed  to  be 
kicked  or  pushed  out:  and 

(3)  Is  suitably  marked. 

(r)  Only  one  means  of  escape  is 
rsquired  hx>m  a  space  where: 

(1)  The  maximum  dimension  of  a 
space  is  less  than  12  feet: 

(2)  There  is  no  source  of  flra  in  the 
space  such  as  a  stove,  heater,  etc.: 

(3)  The  means  of  escape  is  located  as 
far  as  possible  from  a  machinery  space 
or  fuel  tank:  and 

(4)  If  an  accommodation  space,  the 
single  means  of  escape  does  not  include 
a  deck  scuttle  or  a  ladder. 

(s)  Alternative  means  of  escape  from 
spaces  may  be  provided  if  acceptable  to 
the  cognizant  OCMI. 


i177J10    Iwibatfcattoni 

(a)  A  vessel  carrying  more  than  150 
passengers  or  with  overnight 
accommodations  for  more  than  40 
passengers,  which  is  equipped  with 
survival  craft,  must  have  at  least  one 
designated  survival  craft  embarkation 
station  and  any  additional  embarkation 
stations  necessary  so  that  an 
embarkation  station  is  readily 
accessible  from  each  accominodation 
space  and  work  space. 

(b)  Each  embarkation  station  must  ba 
arranged  to  allowed  the  safe  boarding  of 
survival  craft. 


flTTJaO 

(a)  A  vessel  carrying  more  than  150 
passengers,  or  with  overnight 
sccommodations  for  more  than  40 
passengers,  must  have  designated 
muster  stations,  the  number  and 
arrangements  of  which  must  comply 
with  this  section,  except  that  the 
following  vessels  are  not  required  to 
have  muster  stations: 


(1)  A  vessel  on  which  the  Are  load  of 
each  accommodation  space  is  not  more 
than  IJi  and  all  machinery  and  high  risk 
service  spacaa  are  separated  trom  the 
remainder  of  the  vessel  by  A-6D  fire 
control  boundaries:  or 

(2)  A  dynamically  supported  craft 

(b)  The  aggregate  size  of  muster 
stations  must 

(1)  Be  adequate  to  accommodate  all 
passengers  while  wearing  lifeiackets: 
and 

(2)  Provide  a  minimum  of  6  square  feet 
per  passenger. 

(c)  Tha  largest  accommodation  space 
on  a  vaaaal  must  not  be  designated  as  a 
muster  station,  except  as  permitted  by 
paragraph  (d)  of  this  section,  to  ensure 
that  one  casualty  does  not  hinder  the 
passengers'  ability  to  seek  refuge  and 
prepare  for  evacuation. 

(d)  If  a  vessel  U  divided  by  main 
vertical  zone  bulkheads,  muster  stations 
must  ba  designated  in  each  main 
vertical  zone.  A  designated  muster 
station  may  ba  the  largest 
accommodation  space  in  each  main 
vertical  zone. 

(e)  A  muster  station  must  be  dose  to 
an  embarkation  station  and  readily 
accessible  from  accommodation  spaces 
and  work  spaces. 

(f)  An  embarkation  station  may  also 
serve  as  a  muster  station. 

I177JI0   AddWawal  I  siMi  swiawts  for 


(a)  In  addition  to  tha  requirements  set 
forth  in  1 177.500  of  this  subpart  a 
means  of  escape  for  a  dynamically 
supported  craft  must  meet  tha 
requirements  of  this  section. 

(b)  Notices  must  be  provided  to  direct 
passengers  to  means  of  escape. 

(c)  Each  of  the  two  means  of  escape, 
required  by  i  177J00(a)  of  this  part 
must  lesd  to  an  embarkation  station. 

(d)  Each  door  or  hatch  used  as  a 
means  of  escape  on  a  DSC  must  be 
capable  of  opening  even  with  persons 
crowding  against  one  side  of  the  door. 

(e)  The  closing,  latching,  and  locking 
arrangement  for  normal  exits  must  be 
such  that  it  is  readily  apparent  to  the 
appropriate  crew  member  when  the 
doors  are  closed  and  in  a  safe 
operational  condition,  either  in  direct  , 
view  or  by  an  indicator. 

irf.a^v    awGUBOon  DNie FOr  oyTWRMGsny 


(a)  The  owner  of  a  dynamically 
supported  craft  shall  submit  an 
evacuation  plan,  including  a  description 
of  tha  provisions  for  evacuation  and 
proposed  evscuation  procedures,  to  the 
Officer  in  Charge.  Marine  Inspection, 
prior  to  the  start  of  construction. 


(b)  If  the  OCMI  considers  it  necessary, 
the  owner  must  calculate  an  evacuation 
time  to  ensure  that  the  structural  fire 
protection  required  by  i  177.450  of  this 
part  is  adequate.  In  the  absence  of  more 
reliable  data,  the  calculated  evacuation 
time  is  the  greater  of. 

(1)  The  time  necessary  to  launch  and 
make  a  survival  craft  ready  for 
embaiiation.  plus  allowing  5  seconds 
per  person  as  the  time  to  fill  the  survival 
craft  to  its  required  capacity:  or 

(2)  Allowing  10  seconds  per  person  as 
the  time  necessary  to  launch,  make 
ready  for  embarkation,  and  fill  the 
survival  craft 

(c)  The  inability  to  simultaneously 
prepare  survival  craft  for  launching  and 
loading  during  an  evacuation  must  be 
considered  when  calculating  the 
evacuation  time  for  a  DSC 

(d)  Tha  evacuation  time  determined 
from  the  evacuation  demonstration, 
required  by  1 17S.402(dM8)  of  this 
subdiapter.  must  verify  that  the  fire 
control  boundaries  on  the  vessel  are 
suitably  insulated  to  meet  the 
requiramanU  of  1 177.450(bX3)  of  thU 
part 


SubfMft  F— VanHMion 
flTTjMO    VanMaHonef 


(a)  An  enclosed  or  partially  enclosed 
space  within  a  vessel  must  be 
adequately  ventilated  in  a  manner 
suitable  for  the  purpose  of  the  space  and 
as  further  required  by  this  subpart 

(b)  Ventilation  openings  serving 
enclosed  or  partially  enclosed  spaces, 
including  openings  in  ventilation  ducts 
and  pipes,  ventilatore,  louvers,  etc 
must 

(1)  Be  above  the  main  deck: 

(2)  Not  penetrate  the  hull  or  bulwarks 
of  the  vessel:  and 

(3)  When  determined  necessary  by  the 
OCMI.  be  fitted  with  closure  devices 
suitable  for  preventing  the  entry  of 
water  in  adverse  weather  conditions. 

(c)  Suitable  means  including  a  manual 
damper,  automatic  damper,  or  vent 
cover,  must  be  provided  in  an  accessible 
location,  outside  the  space  served  by  the 
ventilation  duct  for  shutting  off  the 
passage  of  air  through  the  ventilation 
duct  in  the  event  of  fire. 

(d)  A  power  ventilation  system  must  . 
be  capable  of  being  shut  down  from 
outside  the  space  the  system  is  serving. 

(e)  An  enclosed  crew  accommodation 
space  and  any  other  space  occupied  by 
a  crew  member  on  a  regular  basis,  must 
be  ventilated  by  a  power  ventilation 
system  unless  a  natural  system  will 
provide  adequate  ventilation,  in  all 
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ordinary  weather  conditions,  to  die 
satisfaction  of  the  OCMI. 

(f)  An  enclosed  passenger 
acconunodation  space  must  be 
veirtilated  by  a  power  ventilation 
system  unless  smoking  is  prohibited, 
and  it  can  be  shown  that  a  natural 
system  will  provide  adequate 
ventilation,  in  all  ordinary  weather 
conditions,  to  the  satisfaction  of  the 
OCML 

(g)  An  ejdiaust  duct  over  a  frying  vat 
or  a  grill  must  be  fitted  with  an 
automatic  damper  that  will  close  in 
event  of  a  fire. 


f  177.610    Vantlatlon  ducts  on 
ISO 


(a)  A  ventilation  duct  which  for  the 
purposes  of  this  section  includes  any 
type  of  piping,  chamber,  or  conduit  used 
for  ventilation,  on  a  vessel  carrying 
more  than  ISO  passengers  must  meet  the 
requirements  of  diis  section. 

(b)  A  ventilation  duct  and  materials 
incidental  to  its  installation,  must  be 
made  of  noncombustible  material. 

(c)  A  ventilation  duct  must  not  serve 
more  than  one  main  vertical  zone; 
penetrations  of  main  vertical  zone 
bulkheads  must  be  minimized. 

(d)  A  ventilation  duct  penetrating  an 
A-Class  or  B-Class  fire  control  boundary 
must  meet  the  fbUowing  requirements: 

(1)  A  ventilation  duct  must  meet  the 
same  requirements  relative  to  the 
passage  of  smoke  and  flame  as  the  fire 
control  boundary  penetrated: 

(2)  A  steel  duct  penetrating  an  A- 
Class  fire  control  boundary  must  be  of 
at  least  11  USSG.  and  a  steel  duct 
penetrating  a  B-Class  bulkhead  or  deck 
must  be  of  at  least  16  USSG; 

(3)  A  duct  which  is  not  steel  must  be 
fitted  with  a  steel  sleeve  at  each  A- 
Class  or  B-Class  fire  control  boundary 
penetrated.  The  sleeves  must  extend  at 
least  18  inches  on  each  side  of  the 
penetration  and  be  of  the  same 
thickness  required  for  steel  ducts; 

(4)  A  duct  penetrating  a  main  vertical 
zone  bulkhead  must  be  fitted  with  a  fire 
damper  at  the  main  vertical  zone 
bulkhead; 

(5)  A  duct  penetrating  an  A-Qass  fire 
control  boundary  and  opening  into  a 
space  formed  by  that  boundary  must  be 
equipped  with  a  fire  dampen 

(6)  Except  for  a  main  vertical  zone 
bulldiead.  a  steel  duct  penetrating  an  A- 
Class  ftre  control  boundary  with  no 
opening  into  the  space  formed  by  the 
boundary  need  not  be  fitted  widi  a  fire 
damper  provided  the  duct  is  at  least  11 
USSG  throu^ioot  that  space:  and 

(7)  A  duct  penetrating  an  insulated 
fire  control  biDundary  must  be  fitted  with 
insulation  of  the  same  type  and 
thickness  as  the  boundary  penetrated 


for  a  distance  of  at  least  12  inches  on 
the  insulated  side  of  the  boundary.  A 
fire  damper  blade  need  not  be  insulated. 

(e)  Fire  dampers,  where  required  by 
this  section,  must  comply  with  the 
following  requirements: 

(1)  A  Sie  damper  and  casing  must  be 
at  least  11  USSG  and  have  a  gap  of  not 
more  than  V^  inch  between  the  blade 
and  casing; 

(2)  A  fire  damper  must  close  against 
the  draft  in  the  duct  and  be  accessible 
for  periodic  inspection  by  means  of  a 
hinged  or  bolted  plate  in  the  duct 

(3)  Fire  damper  springs,  blades,  and 
hinges  must  be  of  stainless  steel 
construction  or  of  steel  suitably  coated 
to  prevent  corrosion;  and 

(4)  Fire  dampers  must  be  capable  of 
manual  operation  from  outside  the  space 
served,  be  fitted  with  an  indicator 
showing  whether  the  damper  is  open  or 
closed,  and  be  marked  with  red  letters 
of  at  least  V^  inch  in  height  stating 
"VENTILATION  ITRE  DAMPER." 

(f)  A  ventilation  duct  serving  a 
stairtower  must  not  serve  another  space. 

(g)  A  stairway  or  a  stairtower  must 
not  serve  as  an  air  return  for  another 
space. 

(h)  Exc^t  as  allowed  by 
§  177.436(dM4).  a  duct  or  other  opetung 
in  a  bulkhead  or  ceiling  designed  for  the 
passage  of  air  bom  an  acconunodation 
space  to  a  passageway  is  prohibited. 

S  177.620  VantHatkNi  of  mac  binary  and 
fuel  tank  apaeea. 

Ventilation  systems  for  spaces 
containing  gasoline  or  diesel  machinery 
or  fuel  ianks  must  comply  with  the 
requirements  of  Part  182  of  this 
subchapter  in  addition  to  the 
requirements  of  this  sutq>art 

Sub|»art  G— Craw  Accommodations 

S  177.700    Whenraqulrad. 

Overnight  accommodations  for  crew 
members  must  be  provided  in        , 
compUance  with  this  part  on  a  vessel 
which  is  authorized  to  operate  more 
than  12  hours  in  a  24  hour  period 
without  a  crew  change,  and  on  all  other 
vessels  with  crew  members  living  on 
board. 

{177.710    Location. 

The  deck  above  a  crew 
accommodation  space  must  not  be 
located  below  the  deepest  load 
waterline. 


9177.730  Crawl 
vaaaals  of  moratlian  66  faat  in  ianoin  aalh 
ovamigM  accoaanodalions  for  mora  ttian 
49  paassajsrs. 

A  crew  accommodation  space  on  a 
vessel  of  more  than  65  feet  in  length 
with  overnight  accommodations  for 
more  than  49  passengers  must  comply 
with  SS  72.20-10  (a),  (b),  (d).  and  (e); 
72.20-15:  72.20-20(c)(l);  72.20-25  (a)  and 
(d);  72.20-30:  72J0-35:  72.20-45;  72.20-50: 
and  72.20-55  of  this  chapter. 


{177.720 

A  crew  accommodation  space  must  be 
of  sufficient  size,  adequate  constraction. 
and  with  suitable  equipment  to  provide 
for  the  protection  and  accommodation  of 
the  crew  in  a  manner  practicable  for  the 
size,  facilities,  and  service  of  die  vessel. 


SubfMrtl 
Acconunodaliona 

{  177  JOO    General  requirements. 

(a)  The  height  of  ceilings  in  a 
passenger  accommodation  space, 
including  aisles  and  passageways,  must 
be  at  least  74  inches,  but  may  be 
reduced  at  the  sides  of  a  space  to  allow 
for  camber,  wiring,  ventilation  ducts, 
and  piping. 

(b)  A  passenger  acconunodation  space 
must  be  maintained  to  minimize  fire  and 
safety  hazards  and  to  preserve  sanitary 
conditions.  Aisles  must  be  kept  clear  d 
obstructions. 

(c)  Covered  metal  trash  containers 
must  be  provided  in  passenger 
accommodation  spaces. 

(d)  A  passenger  accommodation  space 
must  not  contam: 

(1]  Electrical  equipment  high 
temperature  parts,  pipelines,  rotating 
assemblies,  or  any  odier  item  which 
could  injure  a  passenger,  unless  such  an 
item  is  adequately  shielded  or  isolated: 
and 

(2)  An  operating  control  unless  the 
operating  control  is  so  protected  and 
located  ttiat  operation  by  a  crew 
member  will  not  be  impeded  by  a 
passenger  during  normal  or  emergency 
operations. 

(f)  The  deck  above  a  passenger 
accommodation  space  must  be  located 
above  the  deepest  load  wateriine. 

(g)  A  variation  from  a  requirement  of 
this  subpart  may  be  authorized  by  the 
Officer  in  Charge,  Marine  Inspection,  for 
an  unusual  arrangement  or  design 
provided  there  is  no  significant 
reduction  of  space.  accessibiHty.  safety, 
or  sanitation. 

{177.610   Owainlgtil  an umaia dalle  wa. 

(a)  Berths  and  overnight 
accommodation  spaces  must  mee.  the 
requirements  of  this  section  on  a  vessel 
authorized  to  carry  passengers  in 
overnight  accommodation  spaces. 

(b)  A  ber4)  must  be  provided  for  each 
passenger  authorized  to  be  carried  in 
ovemi^t  accommodation  spaces.  Eadt 
berth  must  measure  at  least  74  inches  by 
24  inches  and  have  at  least  24  inches  of 
clear  space  above. 
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(c)  Berths  must  not  be  located  more 
than  three  high  and  must  be  constructed 
of  wood,  flberglass  or  metal.  A  berth 
located  more  than  60  inches  above  the 
deck  must  be  fitted  with  a  suitable  aid 
for  access. 

(d)  The  construction  and  arrangement 
of  berths  and  other  furniture  must  allow 
free  and  unobstructed  access  to  each 
berth.  Each  berth  must  be  immediately 
adjacent  to  an  aisle  leading  to  a  means 
of  escape  from  the  accommodation 
space.  An  aisle  alongside  a  berth  mutt 
he  at  least  24  inches  wide.  An  aisle 
joining  two  or  more  aisles  in  an 
overnight  accommodation  space  must  be 
at  least  42  inches  wide. 


I177J20 

(a)  A  aaat  must  be  provided  for  each 
passenger  permitted  in  a  space  for 
which  the  nxed  seating  criterion  in 

i  17e.l13(b)(3)  of  this  subchapter  has 
been  used  to  determine  the  number  of 
passengers  permitted  and  for  each 
passenger  on  a  dynamically  supported 
craft. 

(b)  A  seat  must  be  constructed  to 
minimize  the  poesibility  of  injury  and 
avoid  trapping  occupants. 

(c)  Installation  of  seats  must  provide 
for  ready  escape. 

(d)  Seats,  including  fixed,  temporary, 
or  portable  seats,  must  be  installed  as 
follows: 

(1 )  An  aisle  of  not  more  than  15  feet  in 
length  must  be  not  less  than  24  inches  in 
width. 

(2)  An  aisle  of  more  than  15  feet  in 
length  must  be  not  less  than  30  inches  in 
width. 

(3)  Where  seats  are  in  rows,  the 
distance  from  seat  front  to  seat  front 
must  be  not  less  than  30  inches  and  the 
seats  must  be  secured  to  a  deck  or 
bulkhead. 

(4)  Seats  used  to  determine  the 
number  of  passengers  permitted,  in 
accordance  with  1 17e.ll3(b)(3)  of  this 
subchapter,  must  be  secured  to  the  deck, 
bulkhead,  or  bulwark  by  permanent  or 
temporary  means. 

(e)  A  seat  on  a  dynamically  supported 
craft  must  be  designed,  constructed,  and 
arranged  as  follows: 

(1)  A  seat  must  not  have  any  hard 
edges  or  dangerous  projections: 

(2)  An  adjustable,  folding,  or  rotatable 
seat,  if  installed,  must  be  provided  ivith 
a  locking  mechanism  which  must  lock 
automatically  in  either  the  stowed  or 
ready  position  when  the  control  is 
released: 

(3)  A  seat  must  not  move  or  distort 
under  normal  service  conditions  but 
may  distort  under  abnormal  loada,  in 
which  case  the  risk  of  injury  to 
occupants  or  persons  thrown  against 
them  must  be  minimized:  and 


(4)  A  seat  facing  another  or  on  a  row 
end  must  be  fitted  with  a  safety  belt 
unless  it  is  demonstrated  to  the 
satisfaction  of  the  cognizant  Officer  in 
Charge.  Marine  Inspection,  that  it  is 
unnecessary.  The  OCMI  may  require 
other  seats  to  be  equipped  with  safety 
belts  if  considered  necessary  due  to 
possible  rapid  acceleration  and 
deceleration  of  the  vessel. 


I177M0 

(a)  When  nquired.  A  vessel,  except  a 
vessel  on  a  run  of  not  more  than  30 
minutes,  must  be  provided  with  toilets 
and  wash  basins  as  required  by  this 
section. 

(b)  Vessels  authorized  to  carry  not 
mon  than  49  passengers.  At  least  one 
toilet  must  be  installed  in  a  space 
separate  from  other  spaces. 

(c)  Vessels  authorized  to  carry  more 
than  49 passengers.  One  toilet  for  every 
50  passengers  permitted  to  be  carried. 
but  not  less  than  two  toilets,  must  be 
provided.  Toilets  must  be  in  separate 
spaces  for  men  and  women.  One  wash 
basin  must  be  provided  in  or 
immediately  adjacent  to  each  toilet 
space. 

(d)  Installation.  Toilets  and  wash 
basins  must  be  fitted  with  flxed 
plumbing,  except  that  on  a  vessel  of  not 
more  than  W  feet  in  length,  carrying  not 
more  than  40  passengers,  a  portable 
toilet,  adequately  secured  to  a  deck  or 
bulkhead,  is  acceptable. 

Subpart 

1 177 JOG    Oecki 

(a)  Except  as  otherwise  provided  in 
this  section,  rails  or  equivalent 
protection  must  be  Installed  near  the 
periphery  of  all  decks  of  a  vessel 
accessible  to  passengers  and  crew.  The 
rails  must  be  capable  of  withstanding 
the  cumulative  load  of  all  persons  who 
may  rely  on  them  for  support. 
Equivalent  protection  to  rails  may 
include  lifelines,  wire  rope,  chains,  and 
bulwarks,  which  provide  strength  and 
support  equivalent  to  fixetTrails.  Deck 
rails  must  include  a  top  rail  of  a 
minimum  height  and  lower  courses  or 
equivalent  protection  as  required  by  this 
section. 

(b)  Where  space  limitations  make 
deck  rails  impractical  for  areas  designed 
for  crew  use  only,  such  as  at  narrow 
catwalks  in  way  of  deckhouse  sides, 
hand  grabs  may  be  substituted. 

(c)  The  height  of  top  rails  required  by 
paragraph  (a)  of  this  section  must  be  as 
follows: 

(1)  Rails  on  passenger  decks  of  a  ferry 
and  of  a  vessel  engaged  in  excursion 
trips,  including  but  not  limited  to 
sightseeing  trips,  dinner  and  party 


cruises,  and  overnight  cruises,  must  be 
at  least  39  V^  inches  high. 

(2)  Rails  on  a  vessel  subject  to  the 
1966  International  Convention  on 
Loadlines  must  be  at  least  39V^  inches 
high. 

(3)  Rails,  other  than  those  noted  in 
paragraphs  (c)  (1)  and  (2)  of  this  section, 
must  be  at  least  36  inches  high. 

(4)  A  temporary  rail  of  at  least  30 
inches  high  may  be  installed  in  way  of  a 
fixed  seat  used  for  fishing,  if  the  seat  is 
equipped  with  a  restraining  device  such 
as  a  seat  belt,  where  it  can  be  shown 
that  a  higher  rail  would  interfere  with  a 
person  fishing  from  the  fixed  seat  A  rail 
complying  with  the  requirements  of 
paragraphs  (c)  (1).  (2).  and  (3)  of  this 
section  as  applicable,  must  be 
reinstalled  when  the  fixed  fishing  seat  is 
not  in  us«. 

(d)  Where  the  principal  business  of 
the  vessel  requires  the  discharge  of 
persons  or  cargo  in  a  seaway,  such  as 
on  pilot  boats  and  dive  boats,  the  OCMI 
may  accept  alternatives  to  the  rails 
required  in  paragraphs  (c)  (1),  (2),  and 
(3)  of  this  section  for  those  areas  of  a 
deck  where  passengers  or  cargo  are 
discharged  and  for  which  removable 
rails,  lifelines,  or  chains  would  hinder 
discharge  operations. 

(e)  Sailing  vessels,  open  boats,  and 
other  vessels  not  specifically  covered 
elsewhere  in  this  section,  must  have 
rails  of  a  minimum  height  or  equivalent 
protection  as  considered  necessary  by 
the  Officer  in  Charge.  Marine 
Inspection,  based  on  the  vessel's 
operation,  route,  and  seating 
arrangement. 

(f)  Rails  or  lifelines  must  be 
permanently  supported  by  stanchions  at 
intervals  of  not  more  than  7  feet. 
Stanchions  must  be  bolted  through  or 
welded  to  the  deck. 

(g)  The  space  below  a  top  rail  around 
the  periphery  of  a  deck,  required  by 
paragraph  (a)  of  this  section,  must  be 
provided  with  guards  as  required  by  this 
paragraph. 

(1)  On  passenger  decks  of  a  ferry  or  of 
a  vessel  on  an  excursion  trip  the 
following  must  be  installed: 

(i)  Bulwarks: 

(ii)  Chain  link  fencing  or  wire  mesh 
which  has  links  or  mesh  of  not  more 
than  4  inches  in  diameter,  or 

(iii)  Bars,  slats,  rail  courses,  or  an 
equivalent  spaced  at  intervals  of  not 
more  than  4  inches. 

(2)  On  a  vessel  subject  to  the  1966 
International  Convention  on  Loadlines, 
rail  courses,  or  an  equivalent,  must  be 
installed  so  that  there  is  not  an  open 
space  higher  than  9  Inches  from  the  deck 
to  the  first  rail  course  or  equivalent. 
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(3)  Except  where  otherwise  required 
by  paragraphs  (g)(1)  and  (g)(2)  of  this 
section,  rail  courses  or  an  equivalent 
must  be  installed  between  the  required 
top  rail  and  the  deck  so  that  no  open 
space  exists  which  is  more  than  12 
inches  high. 

(h)  Rails  required  by  paragraph  (a)  of 
this  section  must  be  permanently 
installed  except  that  the  following  rails 
may  be  removable: 

(1)  Rails  in  way  of  embarkation 
stations  and  boarding  locations; 

(2)  Rails  over  30  inches  high  in  way  of 
fishing  seats  addressed  by  paragraph 
(c)(4)  of  this  section:  and 

(3)  Rails  on  a  vessel  when  the  service 
of  the  vessel  is  routinely  changed,  as 
determined  by  the  OCMI,  and  the 
required  top  rail  height  varies  depending 
on  the  service  of  the  vessel  at  a 
particular  time. 


{177.920    Stormi 

Suitable  storm  rails  or  hand  grabs 
must  be  installed  where  necessary  in 
passageways,  at  deckhouse  sides,  and 
at  ladders  and  hatches. 


(177.940   Quards  In  vahicle  I 

On  a  vessel  authorized  to  carry  a 
vehicle,  suitable  chains,  cables,  or  other 
barriers  must  be  installed  at  the  end  of 
vehicle  runways.  In  addition,  temporary 
rails  or  equivalent  protection  must  be 
installed  in  way  of  vehicle  ramps,  in 
compliance  with  S  177.900  of  this  part, 
when  the  vessel  is  underway. 

I177J60   Ouards  tor  azpoaad  hazards. 

An  exposed  hazard,  such  as  gears  or 
rotating  machinery,  must  be  properly 
protected  by  a  cover,  guard,  or  rail. 


(177.970 

Piping,  including  valves,  pipe  fittings 
and  flanges,  conveying  vapor,  gas,  or 
liquid,  the  temperature  of  whidi  exceeds 
150  *F.  must  be  suitably  insulated  where 
necessary  to  prevent  injuries. 

Subpart  J— Window  Construction  and 

lr|»  til  itti 
VMIMIiy 

(177.1010  Safety  glaiingmaterlais. 

Glass  and  other  glazing  material  used 
in  windows  must  be  of  material  which 
will  not  break  into  dangerous  fragments 
if  fractured. 

(177.1020    Strength. 

Windows,  port  holes,  and  their  means 
of  attaching  to  the  hull  or  deck  house, 
must  be  capable  of  withstanding  the 
maximum  load  from  wave  and  wind 
conditions  they  are  expected  to 
encounter  due  to  their  location  on  the 
vessel  and  the  authorized  route  of  the 
vessel. 


(177.1030    Operating  sUtkHi  visibiitty. 

(a)  Windows  and  other  openings  at 
the  operating  station  must  be  of 
sufficient  size  and  properly  located  to 
provide  an  adequate  view  for  safe 
navigation  in  all  operating  conditions. 

(b)  Glass  or  other  glazing  material 
used  in  windows  at  the  operating  station 
must  have  a  light  transmission  of  not 
less  than  70  percent  according  to  Test  2 
of  ANSI  Z26.1.  "Safety  Glazing 
Materials  for  Glazing  Motor  Vehicles 
Operating  on  Land  Highways,"  and 
must  comply  with  Test  15  of  ANSI  Z28.1 
for  Class  I  Optical  Deviation. 

Subpart  K— Operating  Station 
Arrangement  in  Dynamically 
Supported  Craft  (DSC) 

(177.1110    DSC  operating  station  visib«ty. 

The  operating  station  of  a 
dynamically  supported  craft  must  be 
equipped  to  ensure  a  sufficient  number 
of  windows  are  kept  clear  so  that  the 
crew  has  adequate  visibility  to  operate 
the  vessel  in  all  expected  operating 
conditions  including  icing  conditions.  A 
single  mechanical  failure  must  not 
reduce  visibility  to  the  extent  that  the 
craft  cannot  be  safely  brought  to  rest. 
The  cognizant  Officer  in  Chai^ge,  Marine 
Inspection,  may  require  a  demonstration 
that  adequate  visibility  is  available  and 
can  be  maintained  for  the  proper 
operation  of  the  vessel 

(177.1112  Saat  design  and  arrangement 

(a)  The  design  and  arrangement  of  the 
operating  station  on  a  DSC,  and  the 
relative  positions  of  the  primary  and 
emergency  controls  and  seats,  must  be 
sudi  that  each  operating  crew  member, 
with  the  crew  member  seated  and  any 
adjustable  controls  suitably  adjusted, 
may: 

(1)  Without  interference,  produce  full 
and  unrestricted  movement  of  each 
control  which  he  is  responsible  for 
operating,  both  separately  and  with  all 
practical  combinations  of  movement  of 
other  controls:  and 

(2)  At  all  control  positions  exert 
adequlate  control  forces  for  the 
operation  to  be  performed. 

(b)  Once  adjusted  for  the  occupant  a 
seat  in  an  operating  station  of  a  DSC 
must  not  require  further  adjustment  for 
the  occupant  to  reach  any  control 
needed  for  normal  or  emergency 
condition. 

(c)  A  seat  from  which  a  DSC  may  be 
operated  must  be  provided  with  a  safety 
belt,  unless  it  is  demonstrated  to  the 
satisfaction  of  the  OCMI  that  it  is 
unnecessary. 


(177.1114    Instniments. 

(a)  The  crew  must  be  able  to  view 
instruments  necessary  for  the  safe 
operation  of  a  DSC  with  minimum  effort 
from  their  seated  position  during  all 
expected  operating  conditions. 

(b)  Instruments  essential  for  the  safe 
operation  of  the  craft  must  be  clearly 
marked  with  operational  limits  and  the 
range  of  normal  operation. 

(177.1116    Lighting. 

The  lighting  of  an  operating  station  on 
a  DSC  must  be  arranged  to  ensure: 

(a)  A  general  intensity  of  illumination 
under  normal  conditions  which  allows 
the  efficient  performance  of  duties; 

(b)  That  instruments  and  controls  are 
adequately  illuminated  in  the  event  of 
the  loss  of  normal  lighting  so  that  the 
vessel  may  be  safely  navigated;  and 

(c)  That  there  are  no  reflections  on 
window  glass. 

PART  17S-MTACT  STABIUTY  AND 
SEAWORTHINESS 

Sutipart  A— Gansfal  Provisions 

178.115    Applicability  to  existing  vessels. 
17ai25    Stability  standards  for  dynamically 
supported  crafL 

Subpart  B-StabWy  mstnictions  tor 


178.210    Stability  information. 
178.220    Stability  booklet. 
178.230    Stability  letter  or  Certificate  of 
Inspection  stability  details. 

Subpart  C—lnlact  StabMty  Standards 

17a310    Applicability  iMted  on  length. 

passenger  capacity,  and  propulsion. 
178.320    Intact  stability  requirements  for 

mechanically  propelled  and  nonself- 

propelled  vessels. 
17a330    Simplified  stability  proof  lest 
178.340    Stability  standards  for  pontoon 

vessels  on  protected  waters. 

Subpart  D—Orainaga  Of  Weather  Dacfcs 

178.410  Drainage  of  flush  deck  vessels. 

17&420  Drainage  of  cockpit  vessels. 

178.430  Drainage  of  well  deck  vessel. 

178.440  Drainage  of  open  boat. 

178.450  Calculation  of  drainage  area. 

Subpart  E — ^Spatial  Jnatsaatlons 
178.510    Fixed  ballast. 
Authority:  46  U.S.C  2104.  3308;  49  CFR  1.46. 

Subpart  A— General  Provisions 

(179.11S    AppHcaMMy  to  existing  vasasts. 

An  existing  vessel  must  comply  with 
the  regulations  in  this  part  or  with  the 
intact  stability  and  seaworthiness 
regulations  that  were  applicable  to  the 
vessel  on  (insert  date  of  the  day  before 
the  effective  date  of  the  regulations]. 
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(a)  A  dynamically  supported  crafi 
muat  meat  the  stability  requirements  of 
this  part  and  Part  179  of  this  subchapter, 
applicable  to  the  vessel  based  on  the 
route,  leiuth.  number  of  decks,  and 
nombcr  of  pasaenger*  permitted  to  be 
carried,  while  operating  in  the 
displacement  mode. 

(b)  The  stability  of  a  DSC  while 
operating  in  the  dynamically  supported 
mode  will  be  approved  by  the 
Commandant  on  an  individual  basis 
with  due  regard  for  the  route  and  service 
of  the  veasel  A  DSC  may  be  designed  to 
meet  stability  standards  for  DSC 
published  by  the  VS.  Navy,  reoogntied 
classification  societies,  governments,  or 
other  standard  setting  organisations, 
upon  specific  approval  of  the 
Commandant 

(c)  The  stability  of  a  DSC  in  the 
dynamically  supported  mode  of 
operation  may  be  evaluated  by  the 
Conuaandant  based  on  Mrviot  trials 
and  calculations,  the  type  and  extent  of 
which  must  be  acceptable  to  the 
Commandant.  When  required  by  the 
cognizant  OCVfl.  the  owner  of  a  DSC 
shall  submit  to  the  OCML  or  directly  to 
the  Coaunandant  wiMn  autborized  by 
the  OCMl  a  «vritten  proposal  for 
evaluating  the  stability  of  the  DSC  in  the 
dynamically  supported  mode  of 
operatioa  The  proposal  must  address 
any  unusual  features  of  the  design  of  the 
DSC  considering  all  pertinent  factors 
which  may  affect  the  design  and 
operation  of  the  vessel,  including,  but 
not  limited  to:  The  speed  of  the  craft,  the 
worst  expected  saa  state  and  winds  to 
be  enoouatered,  movamant  of 
passengers,  loss  of  lift,  changes  in 
consumables,  guidance  for  the  master, 
and  the  effect  of  speed  on  the  ability  to 
survtva  damage  after  a  collision. 

sUDpan  w^^fmOHinf  msiracuuiw  for 


(s)  A  stability  booklet,  stability  letter, 
or  stability  deUils  indicated  on  the 
Certificate  of  Inspection  la  required  on 
certain  vessels,  in  accordance  with 
paragraph  (b)  or  (c)  of  this  section,  eo 
that  the  matter  has  sufficient 
Information  about  loading  restrictions 
and  their  meaning,  stability  calculations 
and  their  aaaumptions.  and  operattng 
guidelines,  to  ensure  compliunce  with 
the  applicable  intact  and  damage 
stability  regulations  of  this  chapter. 

(b)  A  vessel  which,  in  compliance 
with  1 17«J10  of  this  part,  meets  the 
appropriate  requirements  of  Subchapter 
S  of  this  chapter,  must  have  »n 
approved  stability  booklet,  a  stability 


letter  Iseaed  by  tkm  OCMl  or  the 
Commanding  Offloer.  U.S.  Coast  Guard 
Marine  Safety  Center,  or  stability  details 
on  the  vessel's  Certificate  of  Inspection. 
The  form  in  which  the  stability 
information  must  be  oootaiaad.  that  is.  a 
stability  booklet,  a  stability  letter,  or 
stability  details  on  the  Certificate  of 
Inspectioa  will  be  ss  determined  by  the 
Commanding  OfTicer.  U.S.  Coast  Guard 
Marine  Safety  Center. 

(c)  The  OCMl  may  place  stability 
details  on  the  Certincate  of  Inspection 
of  a  vessel  of  not  more  than  tiS  feet  in 
length,  which,  in  compliance  with 
i  178.310  of  this  part,  meets  the 
applicable  requirements  of  i  178.320  of 
this  part,  when  the  OCMl  datarmines 
ipeciHc  stability  reatrictiona  mn 
necessary  for  the  safe  operation  of  the 
il. 


C— mtaet  StabOty  StwHtoRta 


fiTtJao 

When  the  Commanding  Officer.  U.S. 
Coast  Guard  Marine  Safety  Center. 
determines,  in  accordance  with 
1 17B.210(b)  of  this  subpart  that  a  vessel 
must  hare  a  stability  booklet,  the 
booklet  must  be  prepared  in  accordance 
with  I  imilO  of  this  diapter.  and 
svbraittvd  throogh  the  OCKfl  for 
approval  by  the  Commanding  OfTicer, 
U.S.  Coaat  GMrd  Marhie  Safety  Center. 

When  the  OCMl  or  the  Commandtng 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Center,  determines,  hi  accordance  with 
1 17&210  of  dils  subpail  thai  a  veaael 
must  have  a  stability  latter  or  atabiiity 
details  indicated  on  it's  Cartifloate  of 
Inspection,  the  following  appbcabia 
informatioa.  and  the  nacasaary 
calcutationa  uaed  lo  determined  that 
information,  must  be  aubmitted  to  the 
OCMl  for  hit  approval  when  1 178.210(c) 
of  this  subpart  is  applicable,  and  for  the 
approval  of  the  Commanding  Officer. 
Marine  Safety  Center,  when  1 178.210(b) 
of  this  subpart  is  applicable: 

(a)  Allowable  number  of  passengers 
and  crew  on  each  deck; 

(b)  Deapast  waterUoe  drafts; 

(c)  Location  of  watertight  bulkheads 
and  openings  in  waterti^t  bulkhead*: 

(d)  Explanation  of  the  vesaei's 
subdivision: 

(e)  Location  of  opanings  that  must  ba 
closed  in  case  of  a  collision: 

(f)  Location  and  amount  of  fixed 
ballast; 

(g)  Location  and  details  of  foam 
flotation  material;  and 

(h|  Maximom  weight  of  portable 
equipment  permitted  on  the  vessel 
including  diving  equipment 


fiTtJie 


on  tevigm. 


(a)  A  vessel  of  not  more  than  05  feet 
in  length,  except  a  sailing  vessel,  mu«t 
meet  the  applicable  requirements  of 

f  178.320  of  this  subchapter  or  of 
if  170.17a  170.173.  and  171.060  of 
Subchapter  S  of  this  chapter,  if: 

(1)  Carrj'ing  not  more  than  150 
passengers  on  a  domestic  voyage: 

(2)  Carrying  not  more  than  12 
passengers  on  an  international  voyage; 
or 

(3)  it  has  not  more  than  one  deck 
above  the  bulkhead  deck,  exclusive  of  a 
pilot  house. 

(b)  The  following  vessels  must  meet 
the  appropriate  requirements  of 

li  170.170. 170.173,  171.05a  171.055.  and 
171.057  of  Subchapter  S  of  this  chapter 

(1)  A  vessel  of  more  than  65  feet  in 
length; 

(2)  A  sailing  vasaal; 

(3)  A  vasael  carrying  more  than  150 
passengers; 

(4)  A  vessel  carrying  more  than  12 
passengers  on  an  international  voyage: 
and 

(5)  A  vessel  with  more  than  1  deck 
above  the  bulkhead  deck  exclusive  of  a 
pilot  house. 


(a)  A  vessel,  except  a  pontoon  veaael 
operating  on  protected  waters,  must 
undergo  a  simplified  stability  proof  test 
in  accordance  with  1 178.330  of  this 
subpart  in  the  presence  of  a  Coast 
Guard  marine  inspactor. 

(b)  A  pontoon  vessel  operating  on 
protected  waters  must  undergo  a 
simplified  stability  proof  last  in 
accordance  with  1 178.340  of  this 
subpart  in  the  prasanca  of  a  Coast 
Guard  marine  inspector. 

(c)  The  OCMl  may  allow  the 
simplified  stability  proof  test  in 

i  178.330  of  this  part  to  be  dispensed 
with  for  a  vessel  cairying  not  more  than 
40  passengers  where  it  can  be 
established  that,  due  to  the  form, 
anangement.  construction,  number  of 
decks,  route,  and  operating  restrictions 
of  the  vessel,  the  vessel's  stability  can 
be  safely  determined  without  such  a 
test. 

(d)  A  vessel  whose  stability  is 
questioned  by  the  OCMl  must  be  shown 
by  design  calculations  to  meet  the 
applicable  stability  criteria  of 

ii  170.170, 170.173.  and  171.050  of  this 
chapter  in  each  condition  of  loading  and 
operation. 


S178.3S0    ShnpRfladstatKNty  proof  taat 

(a)  This  section  contains  the 
procedures  for  conducting  a  simplified 
stability  proof  test  required  by 

i  178.320(a}  of  this  subpart,  and  the 
maximum  limits  of  heel  allowed  during 
such  a  test 

(b)  A  simplified  stability  proof  test  is 
conducted  to  determine  if  a  vessel,  as 
built  and  operated,  has  a  minimum  level 
of  initial  stability.  Failure  of  the 
simplified  test  does  not  necessarily 
mean  that  the  vessel  lacks  stability  for 
the  intended  route,  service,  and 
operating  condition,  but  that 
calculations  or  other  methods  must  be 
used  to  evaluate  the  stability  of  the 
vessel. 

(c)  A  vessel  must  be  in  the  conditions 
specified  in  this  paragraph  when  a 
simplified  stability  proof  test  is 
performed. 

(1)  The  construction  of  the  vessel  must 
be  complete  in  all  respects. 

(2)  Ballast,  if  necessary,  must  be  in 
compliance  with  {  178.510  and  must  be 
on  board  and  in  place. 

(3)  Fuel  and  water  tanks  must  be 
approximately  three-quarters  full. 

(4)  A  wei^t  equal  to  the  total  weight 
of  all  passengers,  crew,  and  other  loads 
permitted  on  the  vessel  must  be  onboard 
and  distributed  so  as  to  provide  normal 
operating  trim  and  to  simulate  the 
vertical  center  of  gravity  causing  the 
least  stable  condition  that  is  likely  to 
occur  in  service.  Unless  otherwise 
specified,  weight  and  vertical  center  of 
gravity  is  assumed  to  be  as  follows  for  a 
simplified  stability  proof  test: 

(i)  The  weight  of  one  person  is 
considered  to  be  160  pounds  except  the 
weight  of  one  person  is  considered  to  be 
140  pounds  if  ihe  vessel  always  carries 
women  and  children,  and  operates 
exclusively  on  protected  waters; 

(ii)  The  vertical  center  for  the 
simulated  weight  of  passengers,  crew. 
'  and  other  loads  must  be  at  least  2.5  feet 
above  the  deck;  and     ' 

(iii)  If  the  vessel  carries  passengers  on 
diving  excursions,  the  total  weight  of 
diving  gear  must  be  included  in  the  test 
as  follows: 

(A)  The  total  weight  of  individual 
diving  gear  for  each  passenger  carried  is 
assumed  to  be  80  pounds,  which 
includes  the  weight  of  scuba  tanks, 
harness,  regulator,  weight  belt,  wet  suit, 
mask,  and  other  personal  diving 
equipment 

(B)  The  weight  of  any  air  compressors 
carried;  and 

(C)  Other  portable  equipment  carried. 

(5)  If  a  vessel  has  non-return  closures 
on  cockpit  scuppers  or  on  weather  deck 
drains,  the  closures  must  be  kept  open 
during  the  test 
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(d)  A  vessel  must  not  exceed  the 
limitations  in  paragraph  (e)  of  this 
section,  when  subjected  to  the  greater  of 
the  following  heeling  moments: 

M,=(W)(B)/6:or 

M.=(P){A)(H) 

where: 

M,=passenger  heeling  moment  in  foot- 
pounds; 

W=the  total  passenger  weight  using  160 
pounds  per  passenger,  or,  if  the  vessel 
will  always  carry  women  and  children 
and  operate  exclusively  on  protected 
waters.  140  pounds  per  passenger  may  be 
used;. 

B=the  maximum  transverse  distance  in  feet 
of  a  deck  that  is  accessible  to 
passengers: 

M.=:wind  heeling  moment  in  foot-pounds: 

P=wind  pressure  of: 

(1)  7.5  pounds/square  foot  for  operation  on 
protected  waters: 

(2)  lOJO  pounds/square  foot  for  operation 
on  partially  protected  waters;  and 

(3)  15.0  pounds /square  foot  for  operation 
on  exposed  waters. 

A = area,  in  square  feet,  of  the  projected 
lateral  surface  of  the  vessel  above  the 
waterline  (including  each  projected  area 
of  the  hull,  superstructure  and  area 
bounded  by  railings  and  structural 
canopies]. 

H= height,  in  feet,  to  the  center  of  area  (A) 
above  the  waterline,  measured  up  from 
the  waterline. 

(e)  A  vessel  must  not  exceed  the 
following  limits  of  heel  when  doing  the 
simplified  stability  proof  test 

(1)  On  a  flush  deck  or  well  deck 
vessel,  not  more  than  one-half  of  the 
freeboard  may  be  immersed,  except 
that  on  a  well  deck  vessel  that  operates 
on  protected  waters  and  has  non-return 
scuppers  or  deck  drains,  the  fiill 
freeboard  may  be  immersed  if  the  full 
freeboard  is  not  more  than  one-quarter 
of  the  distance  from  the  waterline  to  the 
gunwale. 

(2)  On  a  cockpit  vessel,  the  maximum 
allowable  immersion  is  calculated  from 
the  following  equation: 

(i)  On  exposed  waters — 

i  =  f(2L-1.5L')/4L 

(ii)  On  protected  or  partially  protected 
waters — 

i=f(2L-L')/4L 
where: 

i= maximum  allowable  immersion  in  feet: 
f  =  freeboard  in  feet; 

L=length  of  the  weather  deck,  in  feet;  and 
L'= length  of  cockpit  in  feet. 

(3)  On  an  open  boat,  not  more  than 
one-quarter  of  the  freeboard  may  be 
immersed. 

(4)  In  no  case  may  the  angle  of  heel 
exceed  14  degrees. 

(f)  The  limits  of  heel  must  be 
measured  at: 

(1)  The  point  of  minimum  freeboard: 
or 


(2)  At  a  point  three-quarters  of  the 
vessel's  length  from  the  bow  if  the  point 
of  minimum  freeboard  is  aft  of  this 
point 

(g)  When  demonstrating  compliance 
with  paragraph  (e)  of  this  section,  the 
freeboard  must  be  measured  as  follows: 

(1)  For  a  flush  deck  or  well  deck 
vessel,  the  freeboard  must  be  measured 
to  the  top  of  the  weatherdeck  at  the  side 
of  the  vessel;  and 

(2)  For  a  cockpit  vessel  or  for  an  open 
boat  the  fi«eboard  must  be  measured  to 
the  top  of  the  gunwale. 

(h)  A  ferry  must  also  be  tested  in  a 
manner  acceptable  to  the  OCMl  to 
determine  whether  the  trim  or  heel 
during  loading  or  unloading  will 
submerge  the  deck  edge.  A  ferry  passes 
this  test  if  the  deck  edge  is  not 
submerged  during  loading  or  unloading 
of  the  vessel  with  the  total  number  of 
passengers  and  the  maximum  vehicle 
weight  permitted. 


$178,340    StabHty  standards  for  pontoon 
vassals  on  protactad  waters. 

(a)  This  section  contains  design  limits 
and  the  procedures  for  conducting  a 
simplified  stability  proof  test  required 
by  i  178.320(b)  of  this  subpart,  for  a 
pontoon  vessel  of  not  more  than  65  feet 
in  length  operating  on  protected  waters. 

(b)  A  simplified  stability  proof  test  is 
conducted  to  verify  if  a  vessel,  as  built 
and  operated,  has  a  minimum  level  of 
initial  stability.  Failure  of  the  simplified 
test  does  not  necessarily  mean  that  the 
vessel  lacks  stability  for  the  intended 
route,  service,  and  operating  condition, 
but  that  calculations  or  other  methods 
must  be  used  to  evaluate  the  stability  of 
the  vessel. 

(c)  The  portion  of  the  deck  accessible 
to  passengers  on  a  pontoon  vessel  must 
not  extend  beyond  the  outboard  edge  of 
either  pontoon. 

(d)  A  pontoon  vessel  that  has  more 
than  2  pontoons  or  has  decks  higher 
than  6  inches  above  the  pontoons  must 
meet  a  stability  standard  acceptable  to 
the  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Center. 

(e)  A  pontoon  vessel  must  be  in  the 
condition  described  in  §  178.330(c)  of 
this  subpart  when  the  simplified 
stability  proof  test  is  performed,  except 
that  the  simulated  load  of  passengers, 
crew,  and  other  weights  is  initially 
centered  on  the  vessel  so  that  there  is  no 
trim  and  hc<>l  is  minimized. 

(f)  A  pontoon  vessel  has  the  minimum 
acceptable  level  of  initial  stability  if  it 
meets  the  following: 

(1)  With  the  simulated  load  located  at 
the  extreme  outboard  position  of  the 
deck  on  the  side  with  the  least  initial 
freeboard,  the  remaining  exposed  cross- 
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•ectional  arM  of  the  pontoon  on  thai 
•id*  mutt  b«  tqud  to  or  frMtar  than  tha 
crois-wKtionai  araa  MibaiarfMl  dua  to 
tha  load  shift.  «•  indicated  In  ftgura 
17a.M0(rHl):  and 


(2)  Witk  Um  ainulalad  load  locatad  on 
the  canlarlhie  at  Ika  axtreoia  fore  or  aft 
and  of  tha  daok.  wWdMvar  poeitkn  ia 
farther  fron  Ikm  Mtiai  potltkm  of  ttw 
load,  tha  top  of  tha  pontoon  aaat  not  ba 


■ubmaifed  at  any  location,  as  indicated 
in  figure  17B.3«(fX2). 
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FIGURE    178.340(f)(1) 

TRANSVERSE     STABILITY    STANDARD 


FULL  LOAD  ON  C.L 
(SYMMETRICAL) 


CX/TBOARO  RAN. 


FULL  LOAD 
(EXTREME  OUTBOARD  POSITION) 


WATERTIGHT 
POWTOON 


W1  LI  -  WATER  LINE  FOR  FUa  LOAD  SYMMETTllCAt, 
ATHWART5HIP  LOADINa 

W2  L2  -  WATER  LINE  FOR  FULL  LOAD. 
EXTREME   OUTBOARD  LOADINa 


1 

r>| 

^ 

Fwd. 

-I "'  K 

P) 

_ 

<^ 

<y 

TOP  VEW 


WITH  LOAD  IN  EXTREME  OLTTBOARD  POSITION .  POSITION  (2). 
AREA  (A)  MUST  BE  EQUAL  TO  OR  GREATER  THAN  AREA  (B). 
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FIGURE    178.340(f)(2) 

LONGITUDINAL     STABILITY     STANDARD 


FUll  LOAD 
(  AMOSHIPS ) 


FUI  LOAD 
(EXTREME    FORWARD  OR  AFT  POSmON  ) 


F«vd 


CL 


SIDE  VIEW 

W1  LI    -  WATERLME   FOR  FULL  LOAD  SYMMETRICAL   LONGnUOMAL 
LOAOMO. 

W3  L3  -  WATER  Lf4E   FOR  FULL   LOAD.   LOAOMG  AT  DECK 
END  FORWARD  OR  AFT. 


Wrm   LOAD    W  EXTREME    FORWARD  OR   AFT   POSmON. 
TOP  OF  PO»mX)N  MUST  NOT  BE  SUBMERGED. 


TOP  VCW 
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Subpart  D— Drainage  of  Weather 
Decka 

9l7iL4te    Drainage  of  flush  dMk 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  weather  deck  on  a 
flush  deck  vessel  must  be  watertight  and 
have  no  obstruction  of  overboard 
drainage. 

(b)  Each  flush  deck  vessel  may  have 
sohd  bulwarks  in  the  forward  one-lhird 
length  of  the  vessel  if; 

(1)  The  bulwarks  do  not  form  a  well 
enclosed  on  all  sides;  and 

(2)  The  foredeck  of  the  vessel  has 
sufGcient  sheer  to  ensure  drainage  aft. 


(a)  Except  as  follows,  tfie  cockpit  on  a 
cockpit  vessel  must  be  watertight: 

(1)  A  cockpit  may  have 
companionways  if  the  companionway 
openings  have  watertight  doors,  or 
weathertight  doors  and  coamings  which 
meet  f  179.360  of  this  subchapter. 

(2)  A  cockpit  may  have  ventilation 
openings  along  its  inner  periphery  if: 

(i)  The  vessel  operates  only  on 
protected  or  partially  protected  waters; 

(ii)  The  ventilation  openings  are 
located  as  high  as  possible  in  the  side  of 
the  cockpit;  and 

(iii)  The  height  of  the  ventilation 
openings  are  not  more  than  2  inches. 

(b)  The  cockpit  deck  of  a  cockpit 
vessel  that  operates  on  exposed  or 
partially  protected  waters  must  be  at 
least  10  inches  above  the  deepest  load 
waterline  unless  the  vessel  complies 
with: 

(1)  The  intact  stability  requirements  of 
§S  171.070, 170.073. 171.050, 171.055.  and 
171.057  of  this  chapter 

(2)  The  Type  U  subdivision 
requiremeots  in  fi  171.070  of  this  chapter 
and 

(3)  The  damage  stability  requirements 
in  i  171.080  of  this  chapter. 

(c)  The  cockpit  deck  of  a  cockpit 
vessel  that  does  not  operate  on  exposed 
or  partially  protected  waters  must  be 
located  as  high  above  the  deepest  load 
waterline  as  practicable. 

(d)  Scuppers  or  freeing  ports  for  the 
cockpit  deck  of  a  cockpit  vessel  must: 

(1)  Be  located  to  allow  rapid  clearing 
of  water  in  all  probable  conditions  of 
list  and  trim: 

(2)  Have  a  combined  drainage  area  of 
at  least  the  area  required  by  S  178.450  of 
this  subpart;  and 

(3)  If  the  deck  is  less  than  10  inches 
above  the  deepest  load  waterline  of  the 
vessel,  be  fitted  with  non-return 
clo8ui«s. 

S17«.430    Drainage  of  wel*  deck  vessels, 
(a)  The  weather  deck  on  a  well  deck 
vessel  must  be  watertight. 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  area  required  on  a 
well  deck  vessel  for  drainage  of  the  well 
formed  by  the  bulwarks  must  be 
determined  as  required  by  this 
paragraph. 

(1)  If  a  vessel  operates  on  exposed  or 
partially  protected  waters,  it  must  have 
at  least  100  percent  of  the  drainage  area 
required  by  {  178.450  of  this  subpart. 

(2)  If  a  vessel  operates  only  on 
protected  or  partially  protected  waters, 
it  need  only  have  50  percent  of  drainage 
area  required  by  S  178.450  of  this 
subpart  if  the  vessel  meets  the  following 
requirements  for  a  vessel  that  operates 
on  exposed  waters: 

(i)  The  intact  stability  requirements  of 
§  §  170.070.  170j073.  171.050  and  171i)55 
of  this  chapter; 

(ii)  The  subdivision  requirements  of 
S  171.070  of  this  chapter,  and 

(iii)  The  damage  stability 
requirements  of  S  171.080  of  this  chapter. 

(3)  If  a  vessel  operates  only  on 
protected  waters,  the  freeing  port  area 
must  be  at  least  equal  to  the  scupper 
area  required  by  S  178.450  for  a  cockpit 
of  the  same  size  as  the  well. 

(c)  The  freeing  ports  on  a  well  deck 
vessel  must  be  located  to  allow  rapid 
clearing  of  water  in  all  probable 
conditions  of  Ust  and  trim. 

(d)  The  deck  of  a  welldeck  vessel  that 
operates  on  exposed  or  partially 
protected  waters  must  be  at  least  10 
inches  above  the  deepest  load  waterline 
unless  the  vessel  complies  with: 

(1)  The  intact  stability  requirements  of 
§S  170J)7a  170iJ73. 171.05a  171.055,  and 
171.057  of  this  chapter 

(2)  The  Type  II  subdivision 
requirements  in  §  171.070  of  this  chapter 
and 

(3)  The  damage  stability  requirements 
in  §  171.080  of  this  chapter. 

§  178.440    Drainage  of  open  boats. 

The  deck  within  the  hull  of  an  open 
boat  must  drain  to  the  bilge.  Overboard 
drainage  of  the  deck  is  not  permitted. 

§  178.450    Calculation  of  drainage  area. 

The  drainage  area  required  on  a 
vessel  must  be  computed  using  the 
following  formula: 

Required  drainage  area  in  inch' =  Volume 

Factor  x  Effective  Deck  Area 

where: 

Volume  Factor 

=  0.1  for  a  cockpit  vessel  operating  on 
protected  and  partially  protected  waters 
having  drainage  openings  fitted  with 
non-retum  closures,  and 
=  0.8b==/(b  +f-K)  but  no  less  than  O.t  for  a 
cockpit  vessel  operating  on  exposed 
waters  and  all  other  vessels  regardless  of 
their  route,  where: 


b  —  average  height  in  feel  of  ihe  bulw.iik 
above  the  deck  as  determined  in 
accordance  with  i  17S.330(g): 

f  =  height  of  the  freeboard  above  the 
deepest  waterline  in  feet:  and 

K  =  3X>  feet  (or  vessels  operating  on 
exposed  waters; 

2.0  feet  for  vessels  operating  on  partially 
protected  waters:  and 
1.0  feet  of  vessels  operating  on  protected 
waters:  and 
Effective  Deck  Area  =  D41 
where: 

D  =  total  deck  area  of  the  cockpit  or  well 
deck  measured  in  feet^.  including  the 
deck  area  of  ttie  superstmcture:  and 

H  =  any  area  of  weathertight 
superstructure  within  the  cockpit  or  well 
deck  area  measured  in  feet-  which 
extends  vertically  at  least  as  high  as  lite 
deck  in  which  the  cockpit  is  located  or 
the  top  of  the  bulwark  which  forms  the 
wen. 

Subpart  E— Special  InataOationa 


SirtJio  FiMd 

(1)  Any  ballast  used  to  comply  with 
the  requirements  of  Parts  170, 171. 178, 
and  179  of  this  chapter  must  be: 

(1)  Of  the  solid  fixed  type; 

(2)  Stowed  in  a  manner  that  prevents 
shifting  of  the  ballast;  and 

(3)  Installed  to  the  satisfaction  of  the 
OCMI. 

(b)  Solid  Gxed  ballast  may  not  be 
located  forward  of  the  collision 
bulkhead  imless  the  installation  and 
arrangement  of  the  ballast  and  the 
collision  bulkhead  minimizes  the  risk  of 
the  ballast  penetrating  the  bulkhead  in  a 
collision. 

(c)  Ballast  may  not  be  removed  from  a 
vessel  or  relocated  unless  approved  by 
the  OCMI  except  that  ballast  may  be 
temporarily  moved  for  a  vessel 
examination  or  repair  if  it  is  replaced  to 
the  satisfaction  of  the  OCML 

PAfrr  179— SUBOIViSION,  DAMAGE 
STABILITY  AND  WATERTlGta  INTEGRITY 
REQUIREMENTS 

Suiipart  A^-Qencrat  Provisions 


Sec. 
179.115 


Applicability  to  existing  vessel. 


Sut>part  8— SutKiivision  and  Damage 
StalMity  Requirements 

179.210    Collision  bulkhead. 
179.212    Watertight  bulkheads  for 

subdivision. 
179.220    LiOcation  of  watertight  bulkheads  for 

subdivision. 
179.230    Damage  stability  requirements. 
179.240    Foam  dotation  material. 

SulHMrt  C— Watertight  Integrity 
Requirements 

179.310  Collision  bulkheads. 

179.320  Watertight  bulkheads. 

179.330  Watertight  doors. 

179.340  Trunks. 
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179.380    Openings  In  lh«  ilde  of  a  veuel 
below  ih«  bulkhead  or  weather  deck. 
1711.300    Walerlighl  integrity. 


17S.400    Bulkhead  apacing  and  required 
double  bottom*. 
Authority:  40  U.&C.  2104.  33O0t  46  CFR  1.40. 

Pulipit  A    Qeneral  rioyleknie 

1 17C11S    AppSnbHty  to  •ilsllng  vessel. 

An  existing  vescel  must  comply  with 
the  regidations  in  this  part  or  with  the 
•ubdlviaion,  damage  atability.  and 
watertight  integrity  regulations  that 
were  applicable  to  the  vessel  (insert 
date  of  the  day  before  the  effective  date 
of  regulations). 

iubpert  •— Subdivision  and  Oemage 
SlebHty  ReQulrafnents 


|17*J10 

(a)  A  vessel  of  more  than  65  feet  in 
length  must  have  a  collision  bulkhead. 

(b)  A  vessel  of  not  more  than  OS  feet 
in  length  must  have  a  collision  bulkhead 
if: 

(1)  Carrying  more  than  40  passengers; 

(2)  Operating  on  an  oceans  route: 

(3)  Operating  on  exposed  waters  on  a 
coastwise  route:  or 

(4)  Of  more  than  40  feet  in  length  and 
operating  on  a  coastwise  route. 

(c)  A  double-ended  ferry  required  to 
have  a  collision  bulkhead  must  have  a 
collision  bulkhead  at  each  end  of  the 
vessel. 

|17«.11t    WalsrttgM  buNdtssds  for 


(a)  A  vessel  of  not  more  than  65  feet 
in  length,  carrying  more  than  49 
passengers  and  not  more  than  150 
passengers,  must  comply  with  1 179.220 
of  this  subpart.  If  the  vessel  is  designed 
to  comply  with  the  appropriate  intact 
stability  requirements  of  ||  170.170, 
17ai73,  \nJOaO  and  171.055  of  this 
chapter,  the  vessel  must  comply  with  ths 
requirements  of  il  ITiXXTO  through 


171.073  of  this  chapter  for  Type  U 
subdivision  instead  of  1 179.220. 

(b)  A  vessel  of  more  than  65  feet  in 
length  or  carrying  more  than  150 
passsengers  must  comply  with  the 
requirements  of  ii  171.070  through 
171.073  of  this  chapter  for  Type  11 
subdivision. 

(c)  A  vessel  that  carries  more  than  12 
passengers  on  an  international  voyage 
must  meet  the  requirements  of 

11 171.070  through  171  J)73  of  this 
chapter  for  Type  D  subdivision. 


|17tJ20 


Of  wsssnigni 


(a)  The  maximum  distance  between 
adjacent  main  transverse  watertight 
bulkheads  on  a  vessel,  required  by 

1 179.212(a)  of  this  subpart  to  comply 
with  this  section,  must  not  be  more  than 
the  smaller  of  the  following: 

(1)  One-third  of  the  length  of  the 
bulkhead  deck:  or 

(2)  The  distance  given  by  the 
following  equation: 

l-({F)(n(L))/D 

where: 

1  «the  meximuin  length  of  the  bulkhead  deck 
in  feet  t>etween  adiaceni  main  transverse 
watertight  bulkheada: 

f  =>  the  effective  freeboard  In  feet  calculated 
for  each  pair  of  adjacent  bulkheads  in 
accordance  with  paragraph  (b)  of  this 
aecUon: 

L^lengthinfeet 

P>  the  floodable  length  factor  from  Table 
179.220. 

Dsthe  depth  In  feet,  measured  amidships  at 
a  point  one-quarter  of  the  maximum 
beam  out  from  ttie  centerline,  from  the 
inside  of  the  bottom  planking  or  plating 
to  the  level  of  tlte  top  of  the  bulkhead 
deck  at  side  as  shown  in  Figure 
179.220(a). 

(b)  The  effective  freeboard  for  each 
compartment  is  calculated  by  the 
following  equation: 

f-(a+b)/2 

where: 

f » the  effective  freeboard  in  feet. 

a  » the  freeboard  in  feel  measured: 


(1)  at  the  forward  main  transverse 
watertight  bulkhead:  and 

(2)  from  the  deepest  waterline  to: 

(i)  the  top  ef  the  bulkhead  deck  on  a  flush 

deck  vessel:  or 
(ii)  if  a  vessel  has  a  stepped  buUdiead  deck. 

the  line  shown  in  Figure  179.220(b):  or 
(iii)  if  a  vessel  has  an  opening  port  ligitt 

below  the  bulkhead  deck,  the  line  shown 

in  Figure  179.220(c). 
b  =  the  freeboard  in  feet  measured: 

(1)  at  the  aft  main  transverse  wnterlighl 
bulkhead:  and 

(2)  from  the  deepest  waterline  to: 

(i)  the  top  of  the  buUdiead  deck  on  a  flush 

deck  vessel:  or 
(ii)  if  a  vessel  has  stepped  bulkhead  deck. 

the  line  shown  in  Figure  179.220(b):  or 
(iii)  if  a  vessel  has  an  opening  port  light 

below  the  bulkhead  deck,  tiie  line  shown 

in  Figure  179.220(c). 

TABI.E  179.220— Table  of  Floodabi.e 
Length  Factors 


Figure  179.220(a) 


transverse  Location  for  Measuring  Depth  (D) 


(d/g  X  100 

F 

0  to  15 ~.  ~.- 

0.33 

90 

.34 

■9* 

30          

M 

35 . — 

.43 

40               

.48 

40 C....:. 

64 

50 - 

J1 

69 

.63 

90 

.58 

flff 

.53 

70 

.48 

75 - - 

.44 

80 -. 

.40 

05                                

37 

go  to  100   ~    . 

.34 

(1)  Where: 

d  =  distance  in  feet  from  the 

midpoint  of  the 

compartment  to  the  forwardmost  point 

on  the  bulkhead  deck  excluding  sheen 

and 

L» length  in  feet  measured 

Dver  the  bulkhead 

deck:  and  (2)  Inlennediate  values  of 

floodable  length  factor 

may  be  obtained 

by  interpolation. 

Bulkhead  5eck   ,. 
at  side 


Centerline 


UMI 


J/7 
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Fifur*  179.220(b) 


Freeboard  MgasureaeDt- 
V<g««l  with  a  Stepped  Bulkhead  Deck 


b      a 


3  0 


1989 


(a  and  b  shown  for  two  saaple  coBpartaenta) 


UMI 
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Figure  179.220(c) 


Freeboard  Measurement- 


Vessel  with  a  Stepped  Bulkhead  Deck  and 
a  Port  Light  Below  the  Bulkhead  Deck 


1 

"'"■"'*---. 

3  ^•^;:"''   / 

1 
b                          a 

V 

■  y 

(a  and  b  shown  for  two  sample  compartments) 


A. 


379 


HLUN3  COOC  4*10>14-C 


f^J»fl  liiMw/Vol.  M.  No-IS/Monday.  Jsnuary  3Qi  IfleB/Ptopo—d  Rul— 


f  iTVixSO    OSRM09  stflMMy  WQuwvMMnts* 

A  vesMi  which,  in  accordance  with 
1 179.212  of  this  tubpart.  must  meet  the 
requirementa  of  ||  171.070  through 
171.073  of  this  chapter  for  Type  11 
subdivision  must  meet  the  damage 
stability  requirements  of  i  171.000  of 
this  chapter. 


§  l/'v>2e0    rOMH  nOlBtlOfl  I 

(a)  Foam  may  only  be  Installed  as 
flotation  material  on  a  vessel  of  not 
more  than  65  feet  In  length,  carrying  not 
more  than  150  passengers,  when 
approved  by  the  OCMl. 

(b)  If  foam  is  Installed  as  flotHtion 
material  on  a  vessel,  the  owner  shall 
ensure  that  the  following  tests  are 
conducted  and  requirements  are  met.  to 
the  satisfaction  of  the  OCMI: 

(1)  All  foam  must  comply  with  MIL-P- 
21S2iB  including  the  requirements  for 
fire  resistance: 

(2)  Foam  may  be  installed  only  in  void 
spaces  that  are  free  of  Ignition  sources, 
unless  the  foam  complies  with  the 
requirements  of  33  CFR  183.114: 

(3)  Foam  may  be  installed  adjacent  to 
fuel  tanks  only  If  the  boundary  between 
the  tank  and  the  space  has  double 
continuous  fillet  welds: 

(4)  The  structure  enclosing  the  foam 
must  be  strong  enough  to  accommodate 
the  buoyancy  of  the  foam: 

(5)  Piping  and  cables  must  not  pass 
through  foamed  spaces  unless  they  are 
within  piping  and  cable  ways  accessible 
from  both  ends: 

(6)  Blocked  foam  must: 

(i)  Be  used  in  each  area  that  may  be 
exposed  to  water  and 

(ii)  Mave  a  protective  cover,  approved 
by  the  OCML  to  protect  it  from  damage: 

(7)  A  water  submergence  test  must  be 
conducted  on  the  foam  for  a  period  of  at 
least  7  days  to  demonstrate  to  the 
satisfaction  of  the  OCMl  that  the  foam 
has  adequate  strength  to  withstand  a 
hydrostatic  head  equivalent  to  that 
which  would  be  Imposed  if  the  vessel 
were  submerged  to  its  bulkhead  deck. 

(8)  The  effective  buoyancy  of  the  foam 
must  be  determined  at  the  end  of  the 
submergence  test  required  by  paragraph 
(b)(7)  of  this  section.  The  effective 
buoyancy  or  55  pounds  per  cubic  foot, 
whichever  is  less,  must  be  used  in 
determining  the  location  of  watertight 
bulkheads  for  subdivision  required  by 

1 179.212  of  this  part:  and 

(0)  The  owner  must  obtain  sample 
foam  specimens  during  installation  of 
the  foam  and  determine  the  density  of 
the  installed  fot>m. 


Ii79.ai« 

(a)  Each  collision  bulkhead  required 
by  1 179.210  of  this  pari,  must  be 
constructed  in  accordance  with 

1 179.320  of  this  subpart,  except  that  a 
collision  bulkhead: 

(1)  Must  extend  to  the  deck  above  the 
bulkhead  deck  for  service  on  other  than 
protected  or  partially  protected  waters, 
and 

(2)  Must  not  be  fitted  with  any  type  of 
penetration  or  opening  except  as 
allowed  elsewhere  in  this  subchapter. 

(b)  The  forward  collision  bulkhead  on 
a  vessel  of  more  than  SS  feet  tan  length  or 
carrying  more  than  150  passeagers  must 
be: 

(1)  Located  at  least  5  perceat  but  not 
more  than  15  percent  of  the  LBP  from  the 
forward  perpendicular,  or  for  vessels 
with  bulboBS  bows  extending  forward  of 
the  forward  perpendicular  and 
contributing  more  than  2  percent  of  the 
underwater  volume  of  the  vessel, 
located  at  least  5  percent  but  not  more 
than  15  percent  of  the  LBP  from  the  mid- 
length  of  such  extension:  and 

(2)  Installed  in  a  single  plane,  with  no 
recess  or  step,  up  to  the  bulkhead  deck: 

(c)  The  after  collision  bulkhead  on  a 
double-ended  ferry  of  more  than  65  feet 
in  length  or  carrying  more  than  150 
passengers  must  be: 

(1)  At  least  5  percent  but  not  more 
than  15  percent  of  the  LBP  from  the  after 
perpendicular  and 

(2)  Installed  in  a  single  plane,  with  no 
recess  or  step,  at  least  up  to  the 
bulkhead  deck. 

I179J20    WetortigM  buMteada. 

(a)  Each  watertight  bulkhead  must  be 
of  sufficient  strength  to  be  capable  of 
remaining  watertight  with  a  head  of 
water  to  the  top  of  the  bulkhead. 

(b)  Each  watertight  bulkhead  must 
extend  to  the  bulkhead  deck  and  be 
installed  in  one  plane  without  steps  or 
recesses  insofar  as  is  reasonable  and 
practicable.  Any  steps  or  recesses 
permitted  must  comply  with  the 
applicable  subdivision  requirements  in 
this  subchapter. 

(c)  The  number  of  penetrations  in  a 
watertight  bulkhead  must  be  minimized. 
A  penetration  in  a  watertight  bulkhead 
must  be  as  high  and  as  far  inboard  in 
the  bulkhead  as  practicable,  and  made 
watertight. 

(d)  Sluice  valves  are  not  permitted  in 
watertight  bulkheads. 

1179.330    Watertight  doora. 

(a)  Except  as  permitted  in  paragraph 
(b)  of  this  section,  watertight  doors  are 
not  permitted  in  bulkheads  required  by 


II  179L210or  179.212  of  this  subpari 
unleM: 

(1)  The  door  separates  a  machinery 
space  from  an  accommodation  space 
and.  in  the  judgment  of  the  OCMl.  the 
door  wiU  be  kept  closed  except  when  a 
person  is  passing  through  the  door,  or 

(2)  The  Coaimandant  determines  that 
due  to  the  arrangements  of  the  vesseL 
the  door  will  be  kept  closed  except 
when  a  person  is  passing  through  the 
door. 

(b)  Watertight  doors  are  permitted  in 
any  bulkhead  on  a  vessel  that  operates 
only  in  the  offshore  oil  industry. 

(c)  A  hinged  watertight  bulkhead  door 
must  be  Htted  with  a  quick-action 
closing  device  operable  from  both  sides 
of  the  door  and  indicator  Kghts  at  the 
operating  station  showing  whether  the 
door  is  open  or  closed.  Sliding 
watertight  doors  must  meet  the 
requirements  of  Subpart  H  of  Part  170  of 
this  chapter. 

(d)  No  more  than  one  watertight  door 
may  be  fitted  in  a  watertight  bulkhead, 
and  it  must  be  located  as  high  and  as  far 
inboard  as  practicable. 

I179J40    Tnink*. 

Where  trunks  are  installed,  they  must 
comply  with  the  requirements  of 
1 170.360(a)(1)  of  this  part  and  1 171.113 
of  this  chapter. 

f179.3S0    Openmga  m  the  side  of  a 


(a)  On  a  vessel  operating  on  exposed 
or  partially  protected  waters,  an  opening 
port  light  is  not  permitted  below  the 
weather  deck  unless  the  sill  of  the  port 
light  is  at  least  30  inches  above  the 
deepest  load  waterline. 

(b)  A  port  light  must  have  an  inside, 
hinged  dead  cover  regardless  of  whether 
the  port  light  is  or  is  not  capable  of 
being  opened. 

(c)  Except  for  engine  exhausts,  each 
inlet  or  discharge  pipe  that  penetrates 
the  hull  below  a  line  drawn  parallel  to 
and  at  least  6  inches  above  the  deepest 
load  waterline  must  have  means  to 
prevent  water  from  entering  the  vessel  if 
the  pipe  fractures  or  otherwise  fails. 

(d)  A  positive  action  valve  or  cock 
that  is  located  as  close  as  possible  to  the 
hull  is  an  acceptable  means  for 
complying  with  paragraph  (b)  of  this 
section. 

(e)  If  an  inlet  or  discharge  pipe  is 
inaccessible,  the  means  for  complying 
with  paragraph  (b)  of  this  section  must 
be  a  shut-off  valve  that  is: 

(1)  Operable  from  the  weather  deck  or 
any  other  accessible  location  above  the 
bulkhead  deck:  and 

(2)  Labeled  at  the  operating  point  for 
identity  and  direction  of  dosing.  ^ 
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(f)  Any  connecting  device  or  valve  in 
a  hull  penetration  must  not  be  cast  iron. 

(g)  Each  phig  cock  in  an  inlet  or 
discharge  pipe  must  have  a  means,  odier 
than  a  cotter  pin.  to  prevent  its 
loosening  or  removal  from  tfie  body. 

{ 179.3M    Walefllght  hdagrily. 

(a)  A  hatch  exposed  to  die  weather 
must  be  watertight,  except  that  the 
following  hatches  may  be  weatherti^t 

(1)  A  hatch  on  •  watertight  trunk  that 
extends  at  least  12  indies  above  the 
weather  deck; 

(2)  A  hatch  in  a  cabin  top;  and 

(3)  A  hatch  on  a  vessel  that  operates 
only  on  protected  waters. 

(b)  A  batch  cover  must: 

(1)  Have  securing  devices:  and 

(2)  Be  attached  to  the  hatch  frame  or 
coaming  by  hinges,  captive  chains,  or 
other  devices  of  substantial  strength  to 
prevent  its  loss. 

(c)  A  hatch  cover  that  provides  access 
to  accommodation  spaces  must  be 
operable  tma  either  side. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  a  weathertight  door 
with  permanent  watertight  coamings 
that  comply  with  the  height 
requirements  in  Table  179.360  must  be 
provided  for  each  opening  located  in  a 
deck  house  or  companionway  that: 

(1)  Gives  access  into  the  hull  or  into 
an  enclosed  superstructure:  and 

(2)  Is  located  in: 
(i)  A  cockpit; 
(ii)  A  well:  or 

(iii)  An  exposed  location  on  a  flush 
deck  vesaeL 

(e)  If  an  opening  in  a  location 
specified  in  paragraph  (d)  of  this  section 
is  provided  with  a  hinged  watertight 
door,  the  height  of  the  watertight 
coaming  need  only  be  sufficient  to 
accommodate  the  door. 

Tabi^  1 79.360.— Height  of  Coaming  vs. 

FtoOTE 


noun 

Hai0hl  ol  cowTMnQ 

ExpoMd  or  partiaSy 

protected. 
ProtoCt«J 

» 
6inclMsOS.2 

C6n(iniet6rs). 
3  inches  (7.6 

centimeters). 

Subpart  D— Special  Requirements  for 
Vessels  on  International  Voyages 

1 179.400    BuMiesd  spacing  and  required 
douMe  bottoms. 

A  vessel  on  an  international  voyage, 
carrying  more  than  12  passengers  must: 

(a)  Have  its  main  transverse 
watertight  bulkheads  separated  as 
required  by  S  171.070(e)(1)  of  this 
chapter  and 


(b)  Be  fitted  with  double  bottoms 
meeting  the  requirements  of  ii  171.105, 
171.106. 171.108  and  171.109  of  this 
chapter. 

PART  tSO-UFESAVING  EQUIPMENT 
AND  ARRANGEMENTS 


Sttc 

180.10    Applicability  to  vessels  on  an 

international  voyage  and  vessels  of  more 
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accommodations  for  more  than  49 
passengers. 
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Authority:  46  U.&C  2104,  3306;  48  CFR  1.46. 

Subpart  A— General  Provisions 

$  180.10    AppRcsbMty  to  vessels  on  sn 
International  voyage  and  vesaela  of  more 
ttisn  96  feet  In  length  with  ovemiglit 
accommodations  lor  smts  tnsn  49 


A  vessel  on  an  international  voyage, 
and  a  vessel  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers,  must  meet 
the  requirements  in  Subchapter  W  of 
this  chapter  for  passenger  vessels  in  the 
same  service,  instead  of  the 
requirements  of  this  part. 


{iao.1S   AppHcabifty  to  existing 

An  existing  vessel  must  comply  with 
the  requirements  of  this  part  except  as         "<' 
othenvise  spedfied  by  this  section. 

(a)  Before  linsert  date  5  years  after 
effective  date]  or  10  years  after  the 
vessel's  keel  was  laid  or  the  vessd  was 
at  a  similar  stage  (rf  construction, 
whichever  is  later,  an  existing  vessd 
may  comply  with  the  requirements  in 
effect  for  the  vessel  prior  to  (insert 
effective  date]  for  the  niunber  and  type 
of  survival  craft  stowage  arrangements, 
and  launching  appliances  for  survival 
crafL 

(b)  On  or  before  [insert  date  5  years 
after  effective  date)  or  10  years  after  the 
vessel's  keel  was  laid  or  the  vessel  was 
at  a  similar  stage  of  construction, 
whichever  is  later,  an  existing  vessel 
must: 

(1)  Be  equipped  with  the  number  of 
survival  craft  required  for  its  route 
under  i  180.202.  i  180.204.  {  180.206. 
i  180.206,  or  i  180.209  of  diis  part  as 
appbcable;  and 

(2)  Comply  with  the  stowage  and 
launching  appliance  requirements  for 
survival  craft  in  ii  180.130  through 
180.150,  inclusive,  of  this  part 

(c)  Each  inflatable  liferaft  inflatable 
buoyant  apparatus,  life  float  and 
buoyant  apparatus  on  the  vessel  on 
[insert  effedive  date],  may  be  used  to 
meet  the  requirements  of  this  part  for 
those  survival  craft  as  long  as  the 
survival  craft  is  continued  in  use  on  the 
vessel,  and  is  in  good  and  serviceable 
condition. 

(d)  When  any  lifesaving  equipment  on 
a  vessel  is  replaced  or  a  vessd 
undergoes  repairs,  alterations,  or 
modiflcations  of  a  majcv  charader 
involving  replacement  of,  or  any 
addition  to,  the  existing  lifesaving 
equipment  each  new  piece  of  lifesaving 
equipment  must  meet  this  part 

(e)  A  combination  flare  and  smoke 
distress  signal  approved  under  i  160.023 
of  this  chapter  may  be  used  on  an 
existing  vessel  until  the  expiration  date 
of  the  distress  signal  but  no  later  than 
[insert  3  years  after  effective  date]  as 
one  of  the  distress  signals  required  by 

S  180.268  of  this  part 

(f)  Until  [insert  date  6  years  after 
effective  date],  a  Coast  Guard  approved 
121.5/243  MHz  Class  A  EPIRB  may  be 
used  to  meet  the  requirement  for  an 
EPIRB  under  i  180.64(a)  of  this  part. 
Each  Class  A  EPIRB  carried  under  this 
paragraph  must  have  been  installed  on 
the  vessel  on  or  before  [insert  effective 
date].  Each  Class  A  EPIRB  replaced 
after  [insert  effective  date]  must  be 
replaced  with  an  EPIRB  meeting 

§  180.64(a)  of  this  part 
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(g)  An  txisting  vessel  on  s  coastwise 
route  operating  not  more  than  20 
nautical  mile*  from  a  harbor  of  safe 
refuge  need  not  comply  with  1 180.M 
until  (insert  6  years  after  effective  date). 

(h)  An  existing  vessel  need  not 
comply  with  1 180.78(a)(4)  of  this  part. 

(i)  An  existing  vessel  must  comply 
with  1 18a210  of  this  part  or  the 
regulations  for  rescue  boats  that  were 
applicable  to  the  vessel  on  (insert  date 
of  day  before  effective  dale  of 
regulations]. 

f  180i2S    AddMonal  reQutreinents. 

(a)  Each  item  of  lifesaving  equipment 
carried  on  board  a  vessel  but  not 
required  under  this  part,  must  be 
approved  by  the  Commandant. 

(b)  The  Officer  in  Charge,  Marine 
Inspection,  may  require  a  vessel  to  carry 
specialized  or  additional  lifesaving 
equipment  if: 

(1)  The  OCMI  determines  the 
conditions  of  the  voyage  render  the 
requirement!  of  this  part  inadequate;  or 

(2)  The  vessel  is  operated  in  Arctic. 
Antarctic,  or  other  severe  conditions  not 
covered  under  this  part. 

Suopert  B'^'CiiiefQency 
ConNMMitoettone 

1 18044    Emerganey  roattlon  IndtaeMng 
Wa^ebsasons  (IWW). 

(a)  Oceans  and  coastwi$e  routes.  A 
vessel  on  an  oceans  or  coastwise  route 
must  have  on  board  a  Federal 
Communications  Commission  (FCC) 
Type  Accepted  Category  1.  float-free, 
automatically  activated.  406  MHx 
Satellite  Emergency  Position  Indicating 
Radio  Beacon  (EPIRB). 

(b)  Creal  Lakes  routes.  A  vessel  on  a 
Great  Lakes  route,  not  required  to  carry 
an  EPIRB  under  paragraph  (a)  of  this 
section,  must  have  on  board: 

(1)  A  Federal  Communications 
Commission  (FCC)  Type  Accepted 
Category  1,  (loat-fraa,  automatically 
activated.  406  MHz  Satellite  Emergency 
Position  Indicating  Radio  Beacon 
(EPIRB);  or 

(2)  A  Oass  C  EPIRB  Installed  in  a 
readily  accessibla  location,  at  or  near 
the  operating  station. 


liaoiM 

(a)  Oceans  and  coastwise  routes.  A 
vessel  on  an  oceans  or  coastwise  route 
must  carry  either 

(1)  Twelve  rocket  parachute  flares 
approved  under  Subpart  160.036  of  this 
chapter  or 

(2)  Six  hand  red  flare  distress  signals 
approved  under  Subpart  160.021  of  this 
chapter,  and  six  hand  orange  smoke 
distress  signals  approved  under  Subpart 
160.037  of  this  chapter. 


(b)  Great  Lakes  route.  A  vessel  on  a 
Great  Lakes  route  must  carry  either 

(1)  Twelve  rocket  parachute  flares 
approved  under  Subpart  160.036  of  this 
chapter  or 

(2)  Twelve  hand  red  flare  distress 
signals  approved  under  Subpart  1604)21 
of  this  chapter  or 

(3)  Six  hand  red  flare  distress  signals 
approved  under  Subpart  160.021  of  this 
chapter,  and  six  hand  orange  smoke 
distress  simals  approved  under  Subpart 
160.037  of  mis  chapter. 

(c)  Lakes,  bays,  and  sounds,  or  rivers 
routes.  A  vessel  on  a  lakes,  bays,  and 
sounds,  or  rivers  route  must  carry  either 

(1)  Six  rocket  parachute  flares 
approved  under  Subpart  160.036  of  this 
chapter  or 

(2)  Six  hand  red  flare  distress  signals 
approved  under  Subpart  160.021  of  this 
chapter  or 

(3)  Three  hand  red  flare  distress 
signals  approved  under  Subpart  160.021 
of  this  chapter,  and  three  hand  orange 
smoke  distress  signals  approved  under 
Subpart  160.037  of  this  chapter. 

(c)  Exemption:  vessels  on  short  runs. 
A  vessel  operating  on  short  runs  limited 
to  approximately  30  minutes  away  from 
the  dock  is  not  required  to  carry  distress 
flares  under  this  section. 

(d)  Stowage.  Each  Hare  carried  to 
meet  this  section  must  be  stowed  in  one 
of  the  following: 

(1)  A  portable  watertight  container, 
which  includes  a  container  complying 
with  i  iea021-e  of  this  chapter,  carried 
at  the  operating  station: 

(2)  A  portable  magazine  chest  secured 
above  the  freeboard  deck,  away  from 
heat  in  the  vicinity  of  the  operating 
station.  An  acceptable  magazine  chest  is 
described  in  Subpart  iea03e  of  this 
chapter. 

Subpart  C— Ufa  Buoye  and  LHelaekela 

1180.70    rang  8«e  bweya. 

(a)  A  vessel  must  have  one  or  more 
ring  life  buoys  as  follows: 

(1)  A  vessel  of  not  more  than  26  feet  in 
length  must  carry  a  minimum  of  one  life 
buoy  of  not  less  than  the  20  inch  size: 

(2)  A  vessel  of  more  than  28  feet  in 
length,  but  not  more  than  65  feet,  must 
carry  a  minimum  of  one  life  buoy  of  at 
least  the  24  inch  size:  and 

(3)  A  vessel  of  more  than  65  feet  in 
length  must  carry  a  minimum  of  three 
life  buoys  of  not  less  than  the  24  inch 
size. 

(b)  Each  ring  life  buoy  on  a  vessel 
must 

(1)  Be  approved  under  Subpart  1604)50 
of  this  chapter 

(2)  Be  readily  accessible: 

(3)  Be  stowed  in  a  way  that  it  can  be 
rapidly  cast  loose; 


(4)  Not  be  permanently  secured  in  any 
way;  and 

(5)  If  on  a  vessel  on  an  ocean  or 
coastwise  route,  be  orange  in  color. 

(c)  At  least  one  ring  life  buoy  must  be 
ntted  with  a  buoyant  lifeline.  The 
lifeline  must: 

(1)  Be  of  at  least  60  feet  in  length: 

(2)  Be  non-kinking: 

(3)  Have  a  diameter  of  at  least  Vis  of 
an  inch: 

(4)  Have  a  breaking  strength  of  at 
least  1.124  pounds:  and 

(5)  Be  of  a  dark  color  if  synthetic,  or  of 
a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(d)  A  vessel  must  carry  one  floating 
watertight,  unless  it  is  limited  to  daytime 
operation,  in  which  case  no  floating 
watertight  is  required. 

(1)  Each  floating  watertight  must  be 
approved  under  Subpart  161.010  of  this 
chapter. 

(2)  Each  ring  life  buoy  with  a  floating 
waterlight  must  have  a  lanyard  of  at 
least  3  feet  but  of  not  more  than  6  feet  in 
length  securing  the  waterlight  to  the  ring 
life  buoy. 

f  180.71    Ufelartwte. 

(a)  An  adult  lifejacket  must  be 
provided  for  each  person  permitted  on 
board  a  vessel. 

(b)  In  addition,  a  number  of  child-size 
lifeiackets  equal  to  at  least  10%  of  the 
number  of  passengers  permitted  on 
board  must  be  provided,  or  such  greater 
number  as  necessary  to  provide  a 
lifejacket  for  each  person  being  carried 
that  is  smaller  than  the  lower  size  limit 
of  the  adult  lifejackets  provided  to  meet 
this  section.  However,  child-size 
lifejackets  are  not  required  if  the  vessel 
does  not  carry  persons  smaller  than  the 
lower  size  limit  of  the  adult  lifejackets. 

(c)  On  dynamically  supported  craft,  a 
number  of  lifejackets  equal  to  at  least 
5%  of  the  total  number  of  persons 
permitted  on  board  the  vessel  must  be 
provided  in  addition  to  the  lifejackets 
required  by  paragraph  (a)  of  this  section. 

(d)  Each  lifejacket  must  be  approved 
under  either  Subpart  160.002.  Subpart 
160.005.  or  Subpart  1604)55  of  this 
chapter. 


1 180172 

toll 


(a)  Equipment  carried  under  this 
section  is  not  acceptable  in  lieu  of  any 
portion  of  the  required  number  of 
approved  lifejackets  and  must  not  be 
substituted  for  the  approved  lifejackets 
required  to  be  worn  during  drills  and 
emergencies. 

(b)  Wearable  marine  buoyant  devices 
which  include  "ski  vests",  "boating 
vests",  and  "Ashing  vests",  approved 


under  Subpart  1604)64  of  this  chapter, 
may  be  carried  as  additional  equipment. 

(c)  Buoyant  work  vests  approved 
under  Subpart  1604)53  of  this  chapter 
may  be  carried  as  additional  equipment 
for  use  of  persons  working  near  or  over 
the  water. 

(d)  Commercial  hybrid  personal 
flotation  devices  (PFD)  approved  under 
Subpart  160.077  of  this  chapter  may  be 
carried  as  additional  equipment  for  use 
of  persons  working  near  or  over  the 
water.  Each  commercial  hybrid  PFD 
must  be: 

(1)  Used,  stowed,  and  maintained  in 
accordance  with  the  procedures  set  out 
in  the  manual  required  for  these  devices 
under  §  160.077-29  of  this  chapter  and 
any  limitation(s)  marked  on  them;  and 

(2)  Of  the  same  or  similar  design  and 
have  the  same  method  of  operation  as 
each  other  hybrid  PFD  carried  on  board. 

8180.75    Uf^acketlgMa. 

(a)  Each  lifejacket  carried  on  a  vessel 
on  an  oceans,  coastwise,  or  Great  Lakes 
route,  must  have  a  lifejacket  light 
approved  under  Subpart  161.012  of  this 
chapter.  Each  lifejacket  li^t  must  be 
securely  attached  to  the  bt>nt  shoulder 
area  of  the  lifejacket. 

(b)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section, 
lifejacket  lights  are  not  required  for 
lifejackets  on: 

(1)  Ferries:  and 

(2)  Vessels  withCertiflcates of 
Inspection  endorsed  only  for  routes  that 
do  not  extend  more  than  20  miles  from  a 
harbor  of  safe  refuge. 


SiaaTS   aicf  9S  o«  ■lajacliela. 

(a)  General  Unless  otherwise  stated 
in  this  section,  Ufelackets  must  be 
distributed  in  convenient  places 
throughout  accommodation  spaces. 

(1)  Each  stowage  container  for 
lifejackets  must  not  be  capable  of  being 
locked.  If  practicable,  the  container 
must  be  designed  to  allow  the  lifejackets 
to  float  free. 

(2)  Each  lifejacket  kept  in  a  stowage 
container  must  be  readily  available. 

(3)  Each  lifejacket  stowed  overhead 
must  be  supported  in  a  manner  which 
allowa  quick  release  for  distribution. 

(4)  If  lifejackets  are  stowed  more  than 
7  feet  above  the  deck,  a  means  for  quick 
release  must  be  provided  and  must  be 
capable  of  operation  by  a  person 
standing  on  the  deck. 

(5)  Each  child-size  lifejacket  must  be 
stowed  in  a  location  which  is 
appropriately  marked  and  separated 
from  adult  lifejackets  so  die  child-size 
lifejackets  are  not  mistaken  for  adult 
lifejackets. 

(b)  Additional  personal  flotation 
devices.  The  stowage  locations  of  the 


personal  flotation  devices  carried  in 
addition  to  lifejackets  under  §  180.72  of 
this  part,  must  be  separate  from  the 
lifejackets,  and  such  as  not  to  be  easily 
confused  «vith  that  of  the  Ufejackets. 

Subpart  D— Survhral  Craft 
Arrangenients  and  Equipment 

S  180.110   Survfiral  craft  embarkalten 


An  embarkation  ladder,  approved 
under  Subpart  160.017  of  this  chapter, 
must  be  at  each  embarication  station  if 
the  distance  from  the  embarkation  deck 
to  the  vessel's  lightest  operating 
wateriine  is  more  than  10  feet 

§180.130   Stowage  of  aunrtvalctaft. 

(a)  Each  survival  craft  must  be: 

(1)  Seciu^d  to  the  vessel  by  a  painter 
with  a  float-free  link  permanently 
attached  to  the  vessel  except  that  a 
float-free  link  is  not  required  if  the 
vessel  operates  only  on  waters  not  as 
deep  as  the  length  of  the  painter. 

(2)  Stowed  so  that  when  the  vessel 
sinks  the  survival  craft  floats  free  and,  if 
inflatable,  inflates  automatically; 

(3)  Stowed  in  a  way  that  pennits 
manual  release  from  its  securing 
arrangements; 

(4)  Ready  for  immediate  use  so  that 
two  crew  members  can  carry  out 
preparations  for  embarkation  and 
launching  in  less  than  5  minutes; 

(5)  Provided  with  means  to  prevent 
shifting; 

(6)  Stowed  in  a  way  that  neither  the 
survival  crafi  nor  its  stowage 
airrangements  will  interfere  with  the 
embarkation  and  operation  of  any  other 
survival  craft  at  any  other  launching 
station; 

(7)  Fully  equipped  as  required  under 
this  part  and 

(8)  Stowed,  as  far  as  practicable,  in  a 
position  sheltered  from  breaking  seas 
and  protected  from  damage  by  fire  and 
explosion. 

(b)  A  hydrostatic  release  unit  used  in 
a  float-free  arrangement  must  be 
approved  under  Subpart  160.062  of  this 
chapter. 

(c)  A  mechanical  manually  operated 
device  to  assist  in  laundiing  a  survival 
craft  must  be  provided  if: 

(1)  The  survival  craft  weighs  more 
than  200  pounds:  and 

(2)  The  survival  craft  requires  lifting 
to  be  launched. 

§180.137   Stowage  of  iHe  floats  and 
buoyant  apparatus. 

(a)  In  addition  to  meeting  §  180.130  of 
this  part,  each  life  float  and  buoyant 
apparatus  must  be  stowed  as  required 
under  this  section. 

(b)  The  float-free  link  required  by 

S  180.130(a)(1)  of  this  subpart  must  be: 


(1)  Certified  to  meet  Subpart  1604)73 
of  this  chapter 

(2)  Of  proper  strength  for  the  size  of 
the  life  float  or  buoyant  apparatus  as 
indicated  on  its  identification  tag:  and 

(3)  Secured  to  the  painter  at  one  end 
and  to  the  vessel  on  the  other  end. 

(c)  The  means  used  to  attach  the  float- 
free  link  to  the  vessel  must 

(1)  Have  a  breaking  strength  of  at 
least  the  breaking  strength  of  the 
painter 

(2)  If  synthetic,  be  of  a  daiii  color  or  of 
a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light  and 

(3)  If  metal,  be  corrosion  resistant 

(d)  If  the  life  float  or  buoyant 
apparatus  does  not  have  a  painter 
attachment  fitting,  a  means  for  attaching 
the  painter  must  be  provided  by  a  wire 
or  line  which: 

(1)  Encircles  the  body  of  the  device; 

(2)  Will  not  slip  of^ 

(3)  Has  a  breaking  strength  which  is  at 
least  the  strength  of  the  painter  and 

(4)  If  synthetic  is  of  a  daiic  color  or  is 
of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light 

(e)  If  the  vessel  carries  more  than  one 
life  float  or  buoyant  apparatus  in  a 
group  with  each  group  secured  by  a 
single  painter 

(1)  The  combined  weight  of  each 
group  of  life  flpats  and  buoyant 
apparatus  must  not  exceed  200  pounds; 

(2)  Each  life  float  and  buoyant 
apparatus  must  be  individually  attached 
to  the  painter  by  a  line  meeting 

§  18ai75(f)(3)  (ii),  (iii),  and  (iv)  of  this 
part  and  long  enoiiq^  that  each  life  float 
or  buoyant  a{^>aratus  can  float  without 
contacting  any  other  life  float  or 
buoyant  apparatus  in  the  group:  and 

(3)  The  strength  of  the  float-free  link 
under  paragraph  (bK2)  of  this  section 
and  the  strength  of  the  painter  under 

S  180.175(f)(3)(ii)  of  this  part  must  be 
determined  by  the  combined  capacity  of 
the  group  of  life  floats  and  buoyant 
apparatus. 

(f)  Life  floats  and  buoyant  apparatus 
must  not  be  stowed  in  tiers  more  than 
four  feet  high.  When  stowed  in  tiers,  the 
separate  units  must  be  kept  apart  by 
spacers. 

§180.150    Survival  craft  launching 

appUanoea. 

A  launching  appliance  which  complies 
with  the  installation  and  arrangement 
requirements  for  launching  appliances  in 
Subchapter  W  of  this  chapter  must  be 
provided  for  each  survivsJ  craft  when 
either 

(a)  The  embarkation  station  for  the 
survival  craft  is  on  a  deck  more  than  15 
feet  above  the  wateriine;  or 
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(b)  TIm  turvival  cnifl  l«  bDarded  prior 
to  b«int  placed  In  the  water. 


llMiirt   tyrvlwaleraflatMlpiMnt   . ,  >^. 

(a)  C^neraJ.  Each  item  of  aurvival 
craft  aqulpmanl  must  be  of  good  quality, 
aod  afftcient  for  the  purpose  It  ta 
Intended  lo  aerve.  Unleaa  otherwisa 
stated  In  thia  Mclion.  each  item  of 
equipment  carried,  whether  reouired 
under  this  section  or  not.  must  be 
■•cured  by  lashings,  stored  In  lockers, 
compartments,  brackets,  or  have 
equivalent  mounting  or  storage 
arrangementa  which  do  not: 

(1)  Reduce  survival  crafl  capacity: 

(2)  Reduce  apace  available  to  the 
occupants: 

(3)  Interfere  with  launching,  recovery, 
or  reacue  operationa;  or 

(4)  Adversely  affect  aeaworthlneaa  of 
the  aurvival  craft. 

(b)  InPatabIa  liferafU.  Bach  inflatable 
llferaft  must  have  one  of  the  following 
equipment  packs  as  shown  by  the 
markings  on  its  container. 

(1)  Limited  Service: 

(2)  SOLAS  B  Pack: 

(3)  SOLAS  A  Pack:  or 

(4)  Ocean  Service. 

(c)  Life  Pools.  Bach  life  float  must  be 
fitted  with  a  lifeline,  pendants,  two 
paddles,  a  painter,  and  a  light 

(d)  InflatoNe  buoyant  apparatut. 
Bach  Inflatable  buoyant  apparatua  muat 
be  fitted  with  a  lifeline,  a  painter,  and  a 
light. 

(e)  Buoyant  apporatut.  Each  inflatable 
buoyant  apparatua  muat  be  fitted  with  a 
lifeline,  pendente,  a  painter,  and  a  light. 

(f)  Equipment  specificationM  for  lift 
fhats,  buoyant  apparatus,  and 
inflatable  buoyant  apparatus.  The 
equipment  required  for  lifefloata, 
buoyant  apparatua.  and  inflatable 
buoyant  apparatua  must  meet  the 
following  specificationa: 

(1)  Lifeline  and  pendants.  The  lifeline 
and  pendants  must  be  as  furnished  by 
the  manufacturer  with  the  approved  life 
float  or  buoyant  apparatua.  Replacement 
lifelines  end  pendants  muat  meet  the 
requirements  in  Subpart  KMUnO  of  this 
chapter. 

(2)  Paddle.  Each  paddle  muat  be  of  et 
leaat  4  feet  in  length  and  buoyant 

(3)  Painter.  The  painter  must: 

(1)  Be  of  at  leaat  100  feet  In  length,  but 
not  leaa  than  3  times  the  distance 
between  the  deck  where  the  life  float  or 
buoyant  apparatus  it  serves  Is  stowed 
and  the  lowest  load  waterllne  of  the 
veaael: 

(ii)  Have  a  breaking  strength  of  at 
leest  1.800  pounds,  except  that  if  the 
capacity  of  the  life  float  or  buoyant 
apparatus  is  50  persons  or  more,  the 
breaking  strength  muat  be  et  leeat  3.000 
pounda; 


(111)  Be  of  a  dark  color  if  aynthetic  or 
of  a  type  certifled  to  be  resiatant  to 
deterioration  from  ultraviolet  light:  and 

(iv)  Be  stowed  in  such  e  way  that  it 
runs  out  freely  when  the  life  float  or 
buoyant  apparatua  floats  away  from  the 
sinking  veaael. 

(4)  Light  The  Hghl  must  be  a  floating 
waterlight.  or  on  an  Inflatable  buoyant 
apparatus,  an  approved  liferaft  canopy 
light  may  be  substituted.  A  floating 
waterlight  must  be  approved  under 
Subpart  101.010  of  this  chapter.  The 
floating  waterlight  muat  be  attached  to 
the  Ufe  float  or  buoyant  apparatus  by  a 
12-thread  manila.  or  equivalent  lanyard 
of  at  least  18  feet  in  length. 

(g)  Other  survival  craft  If  survival 
craft  other  than  inflatable  liferafts.  life 
floats,  inflatable  buoyant  apparatus,  and 
buoyant  apparatus  are  carried  on  the 
vessel,  such  as  lifeboats  or  rigid 
liferafts.  they  must  be  installed, 
arranged,  and  equipped  as  required 
under  Subchapter  W  of  this  chapter  for 
passenger  vessels  on  the  same  route. 


•ndTyp«of 


Survival  Crafl 


(a)  Each  survival  craft  on  a  vessel 
must  meet  one  of  the  following: 

(1)  For  an  inflatable  liferaft  Subpart 
100.051  of  this  chapter.  Each  inflaUble 
liferaft  on  a  veaael  on  an  oceans  route 
must  have  a  capacity  of  6  f>ersons  or 
more.  Inflatable  liferafts  may  be 
substituted  for  inflatable  buoyant 
apparatus,  life  floats,  or  buoyant 
apparatiia  required  under  this  section: 

(2)  For  a  life  float  Subpart  isa027  of 
this  chapter.  Life  floats  may  be 
substituted  for  buoyant  apparatiia 
required  under  this  section: 

(3)  For  B  buoyant  apparatua.  Subpart 
100.010  of  this  chapter  and 

(4)  An  Inflatable  buoyant  apparatus 
must  be  approved  by  the  Commandant. 
Inflatable  buoyant  apparatus  may  be 
substituted  for  life  floats  or  buoyant 
apparatus  required  under  this  section. 

(b)  If  the  vessel  carries  a  small  boat  or 
boists.  the  capacity  of  these  boats  may 
be  counted  toward  required  buoyant 
apparatus  or  life  float  capacity.  Such 
boats  must  meet  the  applicable 
requirementa  for  safe  loading  and 
flotation  bi  33  CFR  Part  183.  and  must 
meet  the  stowage,  launching,  and 
equipment  requirements  In  this  part  for 
the  survival  craft  they  replace. 


A  veaael  on  an  oceans  route  must  be 
provided  with  inflatable  liferafU  of  an 
aggregate  capacity  which  will 
accommodate  the  total  number  of 


persons  permitted  on  board.  Life  floats   ' 
may  be  substituted  for  Inflatable 
liferafts  in  the  following  areas  at  the 
Indicated  times  of  the  yean 

(a)  Gulf  of  Mexico.  Caribbean  Sea. 
and  Atlantic  Ocean,  south  of  Cape 
Hatteras,  North  Carolina  (approximately 
94*15'  N  latitude):  year  round. 

(b)  Atlantic  Ocean,  south  of  the 
intersection  of  tbe  Virginia-Maryland 
boundary  with  the  coastline 
(approxL'nately  38*01.8'  N  latitude);  May 
throu^  November,  inclusive. 

(c)  Atlantic  Ocean,  south  of  Tom's 
River,  New  Jersey  (approximately  30*57' 
N  latitude):  June  through  October, 
Inclusive. 

(d)  Atlantic  Ocean,  south  of  42*08'  N 
latitude:  July  through  September, 
inclusive. 

(e)  Atlantic  Ocean,  south  of  Great 
Bears  Head.  Massachusetts 
(approximately  42*55'  N  latitude): 
August  and  September,  Inclusive. 

(f)  Paciflc  Ocean,  south  and  east  of  a 
line  which  is  drawn  255*  True  from  San 
Mateo  Point  California  (approximately 
33*25.5'  N  laUtude,  lir35.7'W 
longitude):  May  through  December, 
inclusive. 

(g)  Paciflc  Ocean,  south  of  the  mouth 
of  the  Santa  Maria  River  California 
(approximately  34*58.3'  N  latitude, 
120*39*  W  longitude):  July  through 
December,  inclusive. 

(h)  Paciflc  Ocean,  south  of  Point 
Reyes.  California  (approximately  38*  N 
latitude):  September. 

(i)  PaciHc  Ocean,  voyages  originating 
in  the  stale  of  Hawaii  and  the  Paciflc 
Island  territories  belonging  to  the  United 
States,  south  of  40*  N  latitude;  year 
round. 


1180204    Survtvsl 


A  vessel  on  a  coastwise  or  Great 
Lakes  route  must  be  provided  with 
inflatable  buoyant  apparatus  of  an 
aggregate  capacity  which  will 
accommodate  the  total  number  of 
persons  permitted  on  board.  In  the 
following  areas  at  the  indicated  times  of 
the  year,  buoyant  apparatus  may  be 
substituted  for  inflatable  buoyant 
apparatus: 

(a)  Gulf  of  Mexico,  Caribbean  Sea, 
and  Atlantic  Ocaan.  south  of  Cape 
Hatteras,  North  Carolina  (approximately 
34*50.r  N  latitude):  year  round. 

(b)  Atlantic  Ocean,  south  of  the 
intersection  of  the  Virginia-Maryland 
boundary  with  tbe  coastline 
(approximately  38*01.8'  N  latitude):  May 
through  November,  Incluaive. 

(c)  Atlantic  Ocean,  sooth  and  west  of 
a  line  which  is  drawn  bearing  150*  True 
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from  Watch  Hill  Light  Rhode  Island: 
June  through  October,  inclusive. 

(d)  Atlantic  Ocean,  south  of  44*35'  N 
latitude:  July  through  September, 
inclusive. 

(e)  Paciflc  Ocean,  south  and  east  of  a 
line  which  is  drawn  255*  True  from  San 
Mateo  Point  California  (33*25.5'  N 
latitude.  Iir35.r  W  longitude);  March 
through  December,  inclusive. 

(f)  Pacific  Ocean,  south  of  the  mouth 
of  the  Santa  Maria  River,  California 
(approximately  34*58.3'  N  latitude. 
120'39'W  longitude:  June  throu^ 
December,  inclusive. 

(g)  Paciflc  Ocean.  Drakes  Bay. 
California  and  south  of  Point  Reyes. 
California  (38*  N  latitude);  September. 

(h)  Paciflc  Ocean,  voyages  originating 
in  the  state  of  Hawaii  and  the  Pacific 
Island  territories  belonging  to  the  United 
States,  south  of  40*  N  latitude;  year 
round. 

(i)  Great  Lakes:  during  the  time  of  the 
year  when  the  OCMI  determines  that 
the  normal  mean  water  temperature  in 
the  area  where  the  vessel  operates  is  at 
least  59  *F  (IS  *C). 


1180.208    Survival 


(a)  Vessels  carrying  more  than  150 
passengers.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  vessel 
carrying  more  than  150  passengers  on  a 
lakes,  bays,  and  sounds  route  must  be 
provided  with: 

(1)  During  the  time  of  the  year  when 
the  OCMI  determines  that  the  normal 
mean  water  temperature  in  the  area 
where  the  vessel  is  operating  is  less 
than  59  *F  (15  *C),  inflatable  buoyant 
apparatus  of  an  aggregate  capacity 
which  will  accommodate  the  total 
number  of  persons  permitted  on  board: 
and 

(2)  During  the  time  of  the  year  when 
the  OCMI  determines  that  the  normal 
mean  water  temperature  in  the  area 
where  the  vessel  is  operating  is  at  least 
59  *F  (15  *C),  buoyant  apparatus  of  an 
aggregate  capacity  which  will 
accommodate  30%  of  the  total  number  of 
persons  permitted  on  board. 

(b)  Vessels  carrying  more  than  150 
passengers,  operating  within  1  mile  of 
shore.  A  vessel  carrying  more  than  150 
passengers  on  a  lakes,  bays,  and  sounds 
route,  and  operating  within  1  mile  of 
shore,  must  be  provided  with  buoyant 
apparatus  of  an  aggregate  capacity 
which  will  accommodate  the  total 
number  of  persons  permitted  on  board 
during  the  time  of  the  year  when  the 
OCMI  determines  that  the  normal  mean 
water  temperature  in  the  area  where  the 
vessel  is  operating  is  less  than  59  °F  (15 
*C).  No  survival  craft  are  required 
during  the  time  of  the  year  when  the 


OCMI  determines  that  the  normal  mean 
water  temperature  in  the  area  where  the 
vessel  is  operating  is  at  least  59  *F  (15 
•C). 

(c)  Vessels  carrying  not  more  than  150 
passengers.  Except  as  provided  in 
paragraph  (d)  of  tfiis  section,  a  vessel 
carrying  not  more  than  150  passengers 
on  a  lakes,  bays,  and  sounds  route  must 
be  provided  with  buoyant  apparatus  of 
an  aggregate  capacity  which  will 
accommodate  30%  of  the  total  number  of 
persons  permitted  on  board. 

(d)  Vessels  carrying  not  more  than 
150  passengers,  operating  within  1  mile 
of  shore.  No  survival  craft  are  required 
on  a  vessel  carrying  not  more  than  150 
passengers  on  a  lakes,  bays,  and  sounds 
route,  and  operating  within  1  mile  of 
shore. 


9180.208  Survival  craft— vaaaeis  on  a 
rivar  routaa, 

(a)  Vessels  carrying  more  than  150 
passengers.  Except  as  provided  in 
paragraph  (c)  of  tfiis  section,  a  vessel 
carrying  more  than  150  passengere  on  a 
river  route  must  be  provided  with: 

(1)  During  the  time  of  the  year  when 
the  OCMI  determines  that  the 
normal  mean  water  temperature  in  the 
area  where  the  vessel  is  operating  is 
less  than  59  *F  (15  *C),  inflatable 
buoyant  apparatus  of  an  aggregate 
capacity  which  will  accommodate  the 
total  number  of  persons  permitted  on 
board;  and 

(2)  During  the  time  of  the  year  when 
the  OCMI  determines  that  the  normal 
mean  water  temperature  in  the  area 
where  the  vessel  is  operating  is  at  least 
59  *F  (15  °C),  buoyant  apparatus  of  an 
aggregate  capacity  which  wiU 
accommodate  10%  of  the  total  number  of 
persons  permitted  on  board. 

(b)  Vessels  carrying  not  more  than 
150 passengers.  Except  as  provided  in 
paragraph  (c)  of  this  section,  a  vessel 
carrying  not  more  than  150  passengers 
on  a  river  route  must  be  provided  with 
buoyant  apparatus  of  an  aggregate 
capacity  which  will  accommodate  10% 
of  the  total  number  of  persons  permitted 
on  board. 

(c)  Vessels  operating  within  1  mile  of 
shore.  No  survival  craft  are  required  on 
a  vessel  on  a  river  route  operating 
within  1  mile  of  shore. 

9180.209  Survival  craft-4lynamica«y 
supported  craft. 

In  addition  to  the  survival  craft 
required  by  §  180.202.  S  180.204, 
§  180.206.  or  §  180.208  of  this  part  based 
on  the  vessel's  route  and  number  of 
passengers  permitted  to  be  carried,  a 
dynamically  supported  craft  must  carry 
additional  survival  craft  for  not  less 


than  10  percent  of  the  total  number  of 
persons  the  vessel  is  carrying. 

9180.210   Raacue  boats. 

(a)  A  vessel  of  more  than  65  feet  in 
length  must  carry  at  least  one  rescue 
boat  unless  the  OCMI  determines  that 

(1)  The  vessel  is  sufficiently 
maneuverable,  arranged,  and  equipped 
to  allow  the  crew  to  recover  a  helpless 
person  from  the  water 

(2)  Recovery  of  the  helpless  person 
can  be  observed  from  the  operating 
station;  and 

(3)  The  vessel  does  not  regularly 
engage  in  operations  that  restrict  its 
maneuverability. 

(b)  A  vessel  of  not  more  than  65  feet 
in  length  is  not  required  to  carry  a 
rescue  boat  unless: 

(1)  The  vessel  carries  passengers  on 
an  open  or  partially  enclosed  deck,  and 

(2)  The  OCMI  determines  that  the 
vessel  is  designed,  arranged,  or  involved 
in  operations  so  that  the  vessel  itself 
caimot  serve  as  an  adequate  rescue 
craft 

(c)  On  a  vessel  of  more  than  65  feet  in 
length,  a  required  rescue  boat  and  its 
installation  must  meet  the  requirements 
in  Subchapter  W  of  this  chapter  for  a 
rescue  boat  on  a  passenger  vessel  on  the 
same  route.  On  a  vessel  of  not  more 
than  65  feet  in  length,  a  required  rescue 
boat  must  be  acceptable  to  the  OCML 

PART  181— FIRE  PROTECTION 
EQUIPMENT 

jutipsrt  A    General  rrowleioiia 

181.115    Applicability  to  existing  vessels. 
181.120    Equipment  installed  iHit  not 
required. 

Subpart  D    (nesarvadl 

Sul)part  C—fba  Main  System 

181.300    Fire  pumps. 

181.310    Fire  main  and  hydrants. 

18U20    Fire  iKMes  and  nozzles. 

Subpart  D-fixad  Firs  Extkiguisfaing  and 
DalectinQ  Systems 

181.400    Where  required. 

181.410    Fixed  gas  fire  extinguishing 

systems. 
181.420    Pre-engineered  Halon  flxed  gas  fire 

extinguishing  systems. 
181.425    Galley  hood  fire  extinguishing 

systems. 
181.430    Manual  sprinliler  systems. 
181.440    Automatic  sprinlcler  systems. 
181.450    Independent  modular  smolie 

detecting  units. 
181.460    Fire  detecting  systems. 
181.465    Smol(e  detecting  systems. 
181.470    Manual  alarm  systems. 
181.480    Flammable  vapor  detection  systems. 
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|1t1.11t    A9e«oabMly  to  ( 

(a)  Except  as  o(herwia«  r«aulr«d  by 
paragraphs  (b).  (c),  and  (d)  of  this 
section,  an  axlstinf  vassal  must  comply 
Didlh  ths  rafuUtions  In  this  part  or  the 
fire  protection  equipment  regulatioos 
applicable  to  the  vessel  on  (insert  date 
of  day  before  effisctive  date  of 

Tlaliosisl. 
)  An  existing  vessel  with  s  hull  or  a 
machinery  space  boundary  bulkhead  or 
deck,  coetpoaad  of  or  sheathed  on  the 
interior  in  fiber  reinforced  plastic,  must 
comply  with  the  requirements  of 
1 1S1.«00  of  this  pert  oo  or  before  iiasert 
dale  3  years  after  afbctlve  data  of 
refulations). 

(c)  An  cxistliM  vsMil  oqnipped  with 
■■chinary  which  uses  gasoline  or  otkar 
heb  having  a  flaah  point  of  110  *F  or 
lower  must  comply  with  the 
requirements  of  1 181.400(1)  ot  this  part 
on  or  before  [insert  date  S  years  after 
effective  dale  of  regulations). 

(d)  New  installations  of  fire  protection 
equipment  on  an  existing  vesael.  that 
are  completed  to  the  satisfaction  of  the 
cognizant  OCMI  on  or  after  (insect 
effective  dale  of  regulalionaj.  must 
comply  with  the  regulations  of  this  part 
Replacement  of  existing  equipment 
iiutalled  to  comply  with  the  Hre 
protection  regulations  applicable  to  the 
veeeel  on  (inaert  date  of  day  before 
effective  date  of  regulations)  naed  not 
comply  with  the  reguletloae  in  this  perl 

|1«1.1M    MM>pinawl  Isstalsi  >■!  wt 


Fire  extingniehing  and  detactli^ 
equipment  instnUed  on  a  veaael  to 
exoeas  of  the  requlremeiUs  of  1 1  m.4O0 
snd  181.900  of  this  pari  muat  be  of  an 
approved  type  and  comply  with  the 
installation  requirements  of  this  port 
However,  the  Commandant  may  accept 
fire  protection  or  detecting  equipment, 
which  Is  of  a  type  not  contemplated  by 
the  regulations  in  this  part,  if  il  improves 
the  safety  of  the  veseeL 


1 


Subpart  C    rlre  Main  Syatam 

(a)  A  selfpriniinti  power  dii<rea  Bra 
pump  must  be  installed  oo  a  veeeel  of 


not  more  than  65  lae<  la  leofth  cairytag 
more  than  49  passengers,  aad  oa  a 
vessel  of  more  than  66  feet  in  length. 

(b)  On  a  vessel  of  not  more  than  65 
feet  in  length,  the  fire  pump  must  be 
capable  ofdelivering  water  from  the 
highest  hydrant  at  a  pilot  tube  pressure 
of  SO  psi  in  sufficient  volume  to  ensure 
sn  effective  stream  is  diicharsed  from  s 
noxsle  on  s  fire  hoee  sttached  to  the 
hydrant  as  required  by  i  181.320  of  this 
socboo. 

(c)  On  a  vessel  of  more  than  65  feet  in 
length,  the  fire  pump  must  be  capable  of 
delivering  water  simaltaneously  from 
ihe  two  highest  hydrants,  or  frtmi  both 
branches  of  the  fitting  if  the  highest 
hydrant  has  s  Siamese  fitting,  st  s  pilot 
lube  pressure  of  SO  pel  and  a  flow  rale  of 
SOgpm. 

(d)  A  fire  pump  may  be  driven  by  a 
propulsion  engine.  A  fire  peBH»  must  be 
permanently  connected  lo  the  fire  tamim 
and  oaay  be  connected  to  Ihe  bilge 
system  to  laeet  the  requirements  of 

1 18Z.A20  of  this  subchapter. 

(e)  A  fire  pump  Buwt  be  capable  of 
both  remote  operation  froa  tlie 
opereting  station  aad  local  aianual 
operation  at  the  pump. 

(f)  The  croes-sectional  area  of  the 
pipes  teadlng  from  the  pump  must  not  be 
less  than  the  diacharfs  area  of  the 
pump. 


|18tJ10 

(a)  A  veessi  whldi  has  e  power -driven 
fire  pump  must  have  a  sufficient  number 
of  fire  hydrante  to  reach  any  part  of  the 
vessel  nshig  e  single  length  of  fire  hoee. 

(b)  Piping,  valves,  snd  fittings  in  s  fire 
main  system  muat  comply  with  Subpart 
C  of  Part  182  of  dils  subchapter. 

IMtJM 

(alAfirehoaeerilhai 
attacked  lo  each  fire  hytkaat  at  all 
times. 

(b)  Each  fire  hoee  on  a  vassal  nf  aiora 
than  66  feet  in  length  must 

(1)  Be  hned  coounetcial  fire  hooc  that 
cofif orma  to  UL  1S( 

(2)  Be  80  feet  in  lei^  and  m  inches 
in  dieaietar  and 

(3)  Have  fittings  of  brass  or  other 
suitable  corroeion-reslstant  matortal 
which  conoly  with  NFPA  1963. 

(c)  Each  fire  hoee  on  a  veeeel  of  not 
more  than  68  feet  in  length  muat 

(1)  Comply  with  paragraphs  (b)(1)  and 
(b)(3)  of  this  sactlaa  or  be  garden  type 
hoee  of  not  less  than  H  inch  nominal 
inside  diaoMter. 

(2)  Be  of  OM  pieoe  not  leae  than  2S 
feet  and  not  more  than  SO  feet  in  length: 
and 

(3)  if  of  the  garden  type,  be  of  a  good 
I  laaiiiaiiitai  grade  conetnicted  of  an 
inner  rabbar  tube,  plies  of  braided  labtk 


reinforcement  and  an  outer  rubber  oovor 
or  of  equivalent  oiaterial  and  of 
suffldent  strength  to  withstsnd  the 
maximum  prassurs  which  can  be 
produced  by  the  fire  pump.  All  fittings 
on  the  hose  must  be  of  suitable 
comMloo-reatatant  aiaterial 

(d)  Each  nonla  must  be  of  corroeion- 
resistant  atatarial  and  be  capable  of 
providing  a  solid  streem  or  spray 
pattern.  A  noszle  on  a  vessel  of  more 
than  66  feat  in  length  must  be  of  an 
approved  type. 


f  181.468 

(s)  The  following  spaces  must  be 
equipped  with  a  Halon  or  carbon 
dioxide  fixed  gas  fire  extinguishing 
system,  in  compliance  with  f  181.410  of 
this  part,  except  as  otherwise  sllowed 
by  paragraph  (b)  of  this  section: 

(1)  A  space  containing  propulsion 
mecUnofT: 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  then  SO  hpc 

(3)  A  spsce  containing  en  oil  fired 
boden 

(4)  A  space  containing  gasoline 
powered  machinery  or  any  machinery 
powered  by  a  fuel  with  a  flash  point  of 
110  T  or  lower 

(5)  A  space  containing  a  fuel  tank 
nvith  gasoline  or  any  other  fuel  with  a 
flash  point  of  110  *F  or  lower 

(6)  A  space  containing  combustible 
cargo  inaccessible  during  the  voyagr. 

(7)  A  paint  locker,  and 

(8)  A  space  containing  flammable 
liquid  stores. 

(b)  System  types,  alternatives,  end 
exceptions. 

(1)  A  fixed  gas  fire  extinguishing 
system,  which  is  capable  of  automatic 
discharge  upon  heel  detectloo.  may  only 
be  instjdled  in  s  noraially  unoccupied 
•pace  with  a  gross  volume  of  not  more 
than  8080  cubic  feel 

(2)  A  pre-engineered  Halon  fixed  gas 
Are  extinguishing  system  must  be  in 
compliance  with  f  181.420  of  this  part 
and  may  only  be  installed  in  s  normally 
unoccupied  maofainery  space,  a  paint 
locker,  or  a  space  containing  flammable 
liquid  stores,  which  bss  a  gross  volume 
of  not  more  than  1200  cubic  feet 

(3)  A  B-O  portable  fire  extinguisher 
installed  outside  the  space  may  be 
substituted  lor  a  fixed  gas  fire 
extinguishing  system  in  s  space 
containing  flafluaable  liquid  stores  or  a 
paint  lockar  with  a  volume  of  pot  more 
that  200  cubic  feet 

(4)  A  space  which  is  so  open  to  the 
atnosphste  that  a  fixed  gas  Bbs   . 
axttngskldng  system  wmild  be 


ineffective,  as  determined  by  the  OCMI, 
is  not  required  to  have  a  fixed  gas  fire 
extinguishing  system. 

(c)  The  following  spaces  must  be 
equipped  with  an  approved  fire 
delecting  system,  in  compliance  with 
i  181.460  of  this  part  except  when  a 
fixed  gas  fire  extinguishing  system 
which  is  capable  of  automatic  discharge 
upon  heat  detection  is  instaUed  or  when 
the  space  is  manned: 

(1)  A  space  containing  propulsion 
machinery; 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  50  hp; 

(3)  A  space  containing  an  oil  fired 
boiler 

(4)  A  space  containing  gasoline 
powered  machinery  or  any  machinery 
powered  by  a  fuel  with  a  flash  point  of 
110  'F  or  lower  and 

(5)  A  space  containing  a  fuel  tank 
with  gasoline  or  any  other  fuel  with  a 
flash  point  of  110  *F  or  lower. 

(d)  A  galley  on  a  vessel  with  overnight 
acconunodations  for  more  than  49 
passengers,  and  on  a  vessel  carrying 
more  than  400  passengers,  must  have  a 
grease  extraction  hood  in  compliance 
with  8  181.425  of  this  section  fitted  over 
all  grills,  broilers,  and  deep  fat  fryers. 

(e)  An  overnight  accommodation 
space  on  a  vessel  with  overnight 
accommodations  for  not  more  than  49 
passengers  must  be  fitted  with  an 
independent  modular  smoke  detecting 
and  alarm  imit  in  compliance  with 

i  181.450  of  this  section. 

(f)  A  vessel  carrying  more  than  150 
passengers  must  be  fitted  with  a  smoke 
actuated,  fire  detecting  system  in 
compliance  with  §  181.460  of  this  part  in 
accommodaUon  spaces  and  service 
spaces. 

(g)  A  vessel  with  overnight 
accommodations  for  more  than  49 
passengers,  and  a  vessel  carrying  more 
than  400  passengers,  must  be  fitted  with 
a  fire  detecting  system  in  compliance 
with  1 181.460.  and  a  manual  alarm 
system  in  compliance  with  i  181.470  of 
this  part  in  accommodation  spaces  and 
service  spaces. 

(h)  An  enclosed  vehicle  space  must  be 
fitted  with  an  automatic  sprinkler 
system;  and 

(1)  A  smoke  actuated,  fire  detecting 
system  in  compliance  with  {  181.460  of 
this  part;  or 

(2)  A  smoke  detecting  system  in 
compliance  with  i  181.465  of  this  part 

(i)  A  partially  enclosed  vehicle  space 
must  be  fitted  with: 

(1)  A  manual  sprinkler  system  in 
compliance  with  {  181.430  of  this  part;  or 

(2)  An  automatic  sprinkler  system  in 
compliance  with  S  181.440  of  this  part. 

(j)  A  machinery  space  containing 
propulsion  machinery  or  an  internal 


combustion  engine  which  uses  gasoline 
or  other  fuel  having  a  flash  point  of  110 
*F  or  lower  must  be  equipped  with  a 
flanunable  vapor  detection  system  in 
compliance  with  S  181.480  of  this  part 

i  181.410    Fixed  ges  Are  extinguisMng 
systems. 


(a)  General.  (1)  A  fixed  gas  fire 
extinguishing  system  aboard  a  vessel 
must  be  approved  by  the  Commandant 
and  be  custom  engineered  to  meet  the 
requirements  of  this  section  unless  the 
system  meets  the  requirements  of 

S  181.420  of  this  part 

(2)  System  components  must  be  listed 
and  labeled  by  an  independent 
laboratory.  A  component  from  a 
different  system,  even  if  from  the  same 
manufactiuer,  must  not  be  used  unless 
included  in  the  approval  of  the  installed 
system. 

(3)  System  design  and  installation 
must  be  in  accordance  with  the  Marine 
Design,  Installation,  Operation,  and 
Maintenance  Manual  approved  for  the 
system  by  the  Commandant 

(4)  A  fixed  gas  fire  extinguishing 
system  may  protect  more  tilian  one 
space.  The  quantity  of  extinguishing 
agent  must  be  at  least  sufficient  for  the 
space  requiring  the  greatest  quantity  as 
determined  by  the  requirements  of 
paragraphs  (Q(4)  and  (g)(2)  of  this 
section. 

(b)  Controls.  (1)  Controls  and  valves 
for  operation  of  a  fixed  gas  fire 
extiiiguishing  system  must  be: 

(i)  Located  outside  the  space 
protected  by  the  system;  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  fire  in  the 
space  protected  by  the  system. 

(2)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  release  of  an 
extiiiguishing  agent  into  a  space  must 
require  operation  of  two  distinct 
controls. 

(3)  A  system  must  have  local  manual 
controls  at  the  storage  cylinders  capable 
of  releasing  the  extinguishing  agent  In 
addition,  a  normally  maimed  space  must 
have  remote  controls  for  releasing  the 
extinguishing  agent  at  the  primary  exit 
from  the  space. 

(4)  Remote  controls  must  be  located  in 
a  break-glass  enclosure  to  preclude 
accidental  discharge. 

(5)  Valves  and  controls  must  be  of  an 
approved  type  and  protected  from 
damage  or  accidental  activation.  A  pull 
cable  used  to  activate  the  system 
controls  must  be  located  in  conduit 

(6)  A  system  protecting  more  than  one 
space  must  have  a  manifold  with  a 
normally  closed  stop  valve  for  each 
space  protected. 


(7)  A  gas  actuated  valve  or  device 
must  be  capable  of  manual  override  at 
the  valve  or  device. 

(8)  A  system,  which  has  more  than 
one  storage  cylinder  for  the 
extinguishing  agent  and  which  relies  on 
pilot  cylinders  to  activate  the  primary 
storage  cylinders,  must  have  at  least 
two  pilot  cylinders.  Local  manual 
controls,  in  compliance  with  paragraph 
(b)(3)  of  this  section,  must  be  provided 
to  operate  the  pilot  cylinders  but  are  not 
required  for  the  primary  storage 
cylinders. 

(9)  A  system  protecting  a  manned 
space  must  be  fitted  with  an  approved 
time  delay  and  alarm  arranged  to 
require  the  alarm  to  sound  for  at  least  20 
seconds  or  the  time  necessary  to  escape 
from  the  space,  whichever  is  greater, 
before  the  agent  is  released  into  the 
space.  Alarms  must  be  conspicuously 
and  centrally  located.  The  alarm  must 
be  powered  by  the  extinguishing  agent 

(10)  A  device  must  be  provided  to 
automatically  shut  down  power 
ventilation  serving  the  protected  space 
and  engines  which  draw  intake  air  from 
the  protected  space  prior  to  release  of 
the  extinguishing  agent  into  the  space. 

(11)  Controls  and  storage  cylinders 
must  not  be  in  a  locked  space  unless  the 
key  is  in  a  break-glass-type  box 
conspicuously  located  adjacent  to  the 
space. 

(c)  Storage  space.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  a  storage  cylinder  for  a  fixed 
gas  extinguishing  system  must  be: 

(i)  Located  outside  the  space 
protected  by  the  system;  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  a  fire  in 
the  space  protected  by  the  system. 

(2)  A  normally  unoccupied  space  of 
less  than  6000  cubic  feet  may  have  the 
storage  cylinders  located  within  the 
space  protected.  When  the  storage 
cylinders  are  located  in  the  space: 

(i)  The  system  must  be  capable  of 
automatic  operation  by  a  heat  actuator 
within  the  space;  and 

(ii)  Have  manual  controls  in 
compliance  with  paragraph  (b)  of  this 
section  except  for  paragraphs  (b)(2)  and 
(b)(3). 

(3)  A  space  containing  a  storage 
cylinder  must  be  maintained  at  a 
temperature  within  the  range  from  —20 
•F  (-30  °C)  to  130  '¥  (55  'C)  or  at 
another  temperature  as  listed  by  the 
independent  laboratory  and  stated  in 
the  manufacturer's  approved  manual 

(4)  A  storage  cylinder  must  be 
securely  fastened,  supported,  and 
protected  against  damage. 

(5]  A  storage  cylinder  must  be 
accessible  and  capable  of  easy  removal 
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recbaiflng  and  inspection.  Provii 
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for 

must 

slorsf*  cylinder  in  place. 

(6)  Where  subject  to  noisture,  • 
stora(e  cylinder  must  be  installed  to 
provida  a  apace  of  al  least  2  inches 
batwan  tha  deck  and  the  bottom  of  the 
storage  cylinder. 

(7)  A  Halon  1301  storage  cylinder 
must  be  slowed  In  an  upright  position 
unless  otherwise  listed  by  the 
independent  laboratory.  A  carbon 
dioxide  cylinder  may  be  inclined  not 
more  than  90  degrees  from  the  vertical, 
unless  fitted  with  flexible  or  bent  siphon 
lubes,  in  which  case  they  may  be 
inclined  not  more  than  80  degrees  from 
the  vertical. 

(8)  Where  a  check  valva  is  not  fitted 
on  an  independent  storage  cylinder 
discharge,  a  phig  or  cap  must  be 
provided  lor  closing  the  oaliet  resulting 
from  storage  cyMRiaf  removal. 

(9)  Each  stofaft  ejrUnder  must  meet 
the  raqoirements  of  f  147.60  of  this 
chapter. 

(10)  A  storage  cylinder  space  must 
have  doors  which  open  outwards  or  be 
tilted  with  kickoul  panels  installed  in 
each  door. 

(d)  Piping.  (1)  A  pipe,  vahrc.  or  fitting 
of  ferroua  malOTial  muat  be  protadad 
inside  and  oalside  against  corroaioa 
unless  otherwise  approved  by  the 
ConunandanL  Aluminum  or  other  low 
melting  material  must  not  be  used  for  a 
conponeat  of  a  fixed  gas  fire 
axUngishing  system  axcapt  as 
specifically  approved  by  the 
Commandant 

(2)  A  distribution  line  must  extend  al 
least  2  inches  beyond  the  last  orifica 
and  be  closed  with  a  cap  or  plug. 

(3)  Piping,  valves,  and  fittings  must  be 
securely  supported,  and  where 
necessary,  protected  against  damage. 

(4)  Drains  and  dirt  traps  must  be  fitted 
where  necesaary  to  prevent  the 
aacumulatioo  of  dirt  or  moiature  and 
loeated  in  acceaaibta  locatioaa. 

(5)  Piping  must  be  used  for  no  other 
purpose  except  that  It  may  be 
Incorporated  with  the  Tire  detecting 
system. 

(0)  Piping  passing  through 
sccominodation  spaces  must  not  ba 
Titled  with  drains  or  other  openings 
within  such  spaces. 

(7)  Installation  test  requirements  for 
carbon  dioxide  systems.  The 
distribution  piping  of  a  carbon  dioxide 
flxad  gas  extinguishing  system  must  be 
tested  as  required  by  this  paragraph, 
upon  completion  of  the  piping 
inslsllatiua  using  only  carbon  dioxide, 
compressed  air.  or  nitrogen  gas. 

(i)  Piping  between  a  storage  cylinder 
and  a  slop  valve  in  the  manifold  must  be 
sublecled  to  a  pressure  of  XJOBO  pai. 


except  as  permitted  in  paragraph 
(dMTMUi)  of  this  section.  Without 
■dditioniBi  gas  being  introduced  to  the 
system,  the  pressure  drop  must  not 
exceed  300  pai  after  two  minutaa. 

(ii)  A  distribution  line  to  a  space 
protected  by  the  system  must  be 
subiected  to  s  lest  similar  to  thai 
described  in  paragraph  (dM7Kl)  of  this 
section  except  the  pressure  used  must 
be  600  pai.  For  the  purpose  of  this  lest 
the  diatribulion  piping  must  be  capped 
within  the  space  protected  at  the  Hrst 
joint  between  the  nozzles  and  the 
storage  cylinders. 

(iii)  A  small  independent  system 
protecting  a  space  such  as  a  paint  locker 
may  be  tested  by  blowing  out  the  piping 
with  air  at  a  pressure  of  not  less  than 
100  pal  Instead  of  the  tests  prescribed  in 
Iha  paragraphs  (dK7)(i)  and  (dK7Hii)  of 
this  section. 

(8)  Installation  test  requirements  for 
Hslon  1901  systems.  The  distribution 
piping  of  a  Halon  1301  fixed  gas 
extingaishing  system  must  be  tested,  as 
required  by  this  paragraph,  upon 
completion  of  the  piping  installation, 
using  oaly  carbon  dioxide,  compressed 
air,  or  nitrogen. 

(i)  When  pressurizing  the  piping. 
pressure  must  be  increased  in  small 
increments.  Each  joint  must  be 
subjected  to  a  soap  bobble  leak  test  and 
all  joints  must  be  leak  free. 

(ii)  Piping  between  the  storage 
cylinders  and  the  manifold  stop  vahre 
must  be  subjected  lo  a  leak  test 
conducted  at  the  maximum  allowable 
working  pressure  al  130  *F  (U  *C). 
Without  additional  gas  being  added  to 
the  system,  there  must  be  no  loss  of 
pressure  over  s  two  minute  period  after 
thermal  equilibrium  is  reached. 

(iii)  Distribution  piping  between  the 
manifold  stop  valve  and  the  first  nozzle 
In  Ihe  system  must  be  capped  and 
pneumatically  tested  for  a  period  of  10 
minutes  al  190  psi.  At  the  end  of  10 
minutes,  the  pressure  drop  must  not 
exceed  10%  of  the  lest  pressure. 

(e)  Preasure  relief.  When  required  by 
the  OCML  spaces  which  are  protected 
by  a  fixed  gas  fire  extinguishing  system 
and  which  are  relatively  air  ti|^.  such 
as  refrigeration  spaces,  paint  lockers, 
etc..  must  be  provided  with  suitable 
means  for  relieving  excessive  pressure 
within  the  space  when  the  agent  is 
released. 

(f)  Specific  nquiremenlBfoteQibom 
dioxide  eyttems.  A  custom  aaglBaarad 
flxad  gas  fka  extinguishing  system, 
which  uses  carbon  dioxide  as  the 
extinguishing  agent  must  meet  the 
requirements  of  this  paragraph. 

(1)  Piping,  valves,  and  fittings  must 
have  a  bursting  pressure  of  not  less  than 
6.000  psi.  Piping,  in  nominal  sizes  of  not 


more  than  %  inch,  swat  be  at  least 
Schedule  40  (standard  weight),  and  ia 
nominal  sizes  of  over  ^  inch,  must  be  at 
least  Scheduk  80  (extra  heavy). 

(2)  A  praaaura  rabaf  vahra  or 
equivalent  sat  to  relieve  at  between 
2.400  and  2J0O  psi  must  be  installed  in 
the  distribution  manifold  to  protect  the 
piping  from  overpressurizalion. 

(3)  Nozzles  must  be  approved  by  the 
Commandant. 

(4)  When  installed  in  a  machinery 
space,  paint  locker,  a  space  containing     - 
flammable  liquid  stores,  or  a  space  with 

a  fuel  tank,  a  fixed  carbon  dioxide 
system  must  meet  the  following 
requirements. 

(i)  The  quantity  of  carbon  dioxide  to 
be  provided  by  the  system  for  a  space 
(in  pounds)  must  not  be  less  than  the 
gross  volume  of  the  space  divided  by  the 
appropriate  factor  noted  in  Table 
181.410(0(4)(i).  If  fuel  caa  drain  from  a 
spfu:e  being  protected  to  an  adjacent 
space  or  if  the  spaces  are  not  entirely 
separate,  Ihe  volume  of  both  spaces 
must  be  used  to  determine  the  quantity 
of  carbon  dioxide  to  be  provided.  The 
carbon  dioxide  must  be  arranged  to 
discharge  into  both  such  spaces 
simultaneously. 
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(ii)  The  minlnrara  size  of  a  branch  line 
lo  a  space  most  be  as  noted  in  Table 
l«.410(fM4K«). 

Tabu  I8i.4i0(f)(4)(i) 
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(iii)  Distribution  piping  within  a  space 
must  be  proportioned  from  tha 
distribution  line  to  give  proper  supply  lo 
the  outlets  without  throttling. 

(iv)  The  number,  type,  and  location  of 
discharge  outlets  must  provide  uniform 


distribution  of  carbon  dioxide 
throoghoul  a  space. 

(v)  The  area  of  each  discharge  outlet 
must  not  exceed  85  percent  nor  be  less 
than  35  percent  of  the  nominal  cylinder 
outlet  area  or  the  area  of  the  supply 
pipe,  whichever  is  smaller.  The  nominal 
cylinder  outlet  area  (in  square  inches)  is 
determined  by  multiplying  the  factor 
0.0022  by  the  total  capacity  (in  pounds) 
of  all  carbon  dioxide  cylinders  in  the 
system,  except  in  no  case  must  the 
outlet  area  be  of  less  than  0.110  square 
inch. 

(vi)  The  discharge  of  at  least  85 
percent  of  the  required  amount  of 
carbon  dioxide  must  be  completed 
within  two  minutes. 

(5)  When  installed  in  an  enclosed 
ventilation  system  for  rotating  electrical 
propulsion  equipment  a  fixed  carbon 
dioxide  system  must  meet  the  following 
requirements. 

(i)  The  quantity  of  carbon  dioxide  (in 
pounds)  must  be  sufficient  for  initial  and 
delayed  discharges  as  required  by  this 
paragraph.  The  initial  discharge  must  be 
equal  to  the  gross  volume  of  the  system 
divided  by  10  for  ventilation  systems 
having  a  volume  of  less  than  2.000  cubic 
feet  or  divided  by  12  for  ventilation 
systems  having  a  volume  of  at  least 
2.000  cubic  feet.  In  addition,  there  must 
be  sufficient  carbon  dioxide  available  to 
permit  delayed  discharges  to  maintain 
at  least  a  25  percent  concentration  until 
the  equipment  can  be  stopped.  If  the 
initial  discharge  achieves  this 
concentration  until  the  equipment  is 
stopped,  a  delayed  discharge  is  not 
required. 

(ii)  The  piping  sizes  for  the  initial 
discharge  must  be  in  accordance  with 
Table  181.410{f)(4)(ii)  and  the  discharge 
of  the  required  amount  must  be 
completed  within  two  minutes. 

(iii)  Piping  for  the  delayed  discharge 
must  not  be  less  than  Vt  inch  nominal 
pipe  size,  may  be  incorporated  with  the 
initial  discharge  piping,  and  need  not 
meet  specific  requirement  for  discharge 
rale. 

(6)  When  installed  in  a  cargo  space  a 
fixed  carbon  dioxide  system  must  meet 
the  following  requirements. 

(i)  The  number  of  pounds  of  carbon 
dioxide  required  for  each  space  in  cubic 
feet  must  be  equal  to  the  gross  volume 
of  the  space  in  cubic  feet  divided  by  30; 

(ii)  System  piping  must  be  of  at  least 
V4  inch. 

(iii)  No  specific  discharge  rate  is 
required. 

(g)  Specific  requirements  for  Halon 
1301  systems. 


(1)  A  custom  engineered  fixed  gas  fire 
extinguishing  system,  which  uses  Halon 
1301,  must  comply  with  the  applicable 
sections  of  UL  Standard  1056  and  the 
requirements  of  this  paragraph. 

(2)  The  Halon  1301  quantity  and 
discharge  requirements  of  UL  1058 
apply,  with  the  exception  that  the  Halon 
1301  design  concentration  must  be  6 
percent  at  the  lowest  ambient 
temperature  expected  in  the  space.  If  the 
lowest  temperature  is  not  known,  a 
temperature  of  0  degrees  F  must  be 
assumed. 

(3)  Each  storage  cylinder  in  a  system 
must  have  the  same  pressure  and 
volume. 

(4)  Computer  programs  used  in 
designing  systems  must  have  been 
approved  by  an  independent  laboratory. 

S  181.420    Pre  anglnaarad  Halon  Wxad  gas 
lira  axUnguisMng  systems. 

(a)  A  pre-engineered  Halon  fixed  gas 
fire  extingaishing  system  must: 

(1)  Be  approved  by  the  Commandant: 

(2)  Be  capable  of  manual  actuation 
from  outside  the  space  in  addition  to 
automatic  actuation  by  a  heat  detector 
and 

(3)  Automatically  shut  down  all  power 
ventilation  systems  and  all  engines  that 
draw  intake  air  from  within  the 
protected  space. 

(b)  A  vessel  on  which  a  pre- 
engineered  fixed  gas  system  is  installed 
must  have  the  following  equipment  at 
the  operating  station: 

(1)  A  light  to  indicate  the  discharge  of 
Halon; 

(ii)  An  audible  alarm  to  sound  upon 
the  discharge;  and 

(iii)  A  means  to  reset  devices  used  to 
automatically  shut  down  ventilation 
systems  and  engines  as  required  by 
paragraph  (a)(3)  of  this  section. 

§181.425    GaNey  hood  Ore  axtinguisMng 
systems. 

(a)  A  grease  extraction  hood  required 
by  S  181.400  of  this  part  must  meet  UL 
710. 

(b)  A  grease  extraction  hood  must  be 
equipped  with  a  pre-engineered  dry  or 
V^el  chemical  fire  extinguishing  system 
meeting  the  applicable  sections  of  NFPA 
17  or  17A,  and  must  be  listed  by  an 
independent  laboratory. 

$181,430    Manual  tprMder  ayatema. 
A  manual  sprinkling  system  must 
meet  the  requirements  of  §  76.23  of  this 
chapter. 

$181,440    Automatic  sprMder  systama. 
An  automatic  sprinkling  system  must 


meet  the  requirements  of  |  76.25  of  this 
chapter. 

$  181.450    Independent  modular  smoke 
ueiatung  ihnis. 

(a)  An  independent  modular  smoke 
detecting  unit  must 

(1)  Meet  Underwriters  Laboratories 
Standard  217  and  be  listed  as  a  "Single 
Station  Smoke  Detector — Also  suitable 
for  use  in  Recreational  Vehicles": 

(2)  Contain  an  independent  power 
source;  and 

(3)  Alarm  on  low  power. 

$181,460    Fire  detecting  systems. 

A  fire  detecting  system  must  be  of  an 
approved  type  and  be  installed  in 
accordance  with  §  76.27  of  this  chapter. 

$181,465    Smoke  detecting  systems. 

A  smoke  detecting  system  must  be  of 
an  approved  type  and  be  installed  in 
acccRtlance  with  §  76.33  of  this  chapter. 

$  181.470    Manual  alarm  systems. 

A  manual  alarm  system  must  meet  the 
requirements  in  S  76.35  of  this  chapter. 

$181,480    Flammatile  vapor  detection 


(a)  A  flammable  vapor  detection 
system  must  meet  UL  1110  and  be 
approved  by  an  independent  laboratory. 

(b)  Procedures  for  checking  the  proper 
operation  of  a  flammable  vapor 
detection  system  must  be  posted  at  the 
operating  station.  The  system  must  be  , 
self-monitoring  and  include  a  ground 
fault  indication  alarm. 

(c)  A  flammable  vapor  detection 
system  must  be  operational  for  30 
seconds  prior  to  engine  startup  and 
continue  sensing  so  long  as  the  engine 
runs. 

(d)  A  flammable  vapor  detection 
system  must  provide  a  visual  and 
audible  alarm  at  the  operating  station. 

(e)  A  sensor  must  be  located  above 
the  expected  bilge  water  level  in  the 
following  locations: 

(1)  The  lowest  part  of  a  machinery 
space; 

(2)  The  lowest  part  of  a  space 
containing  a  fuel  tank  when  separate 
from  the  machinery  space:  and 

(3)  Any  other  location  when  required 
by  the  cognizant  Officer  in  Charge, 
Marine  Inspection. 

(f)  A  flammable  vapor  detection 
system  must  be  installed  so  as  to  permit 
calibration  in  a  vapor  free  atmosphere. 

[g^  Electrical  coimections.  wiring,  and 
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'  component*  for  a  (Ununabl*  vapor 
detection  lyttem  must  comply  with  Pari 
183  of  th«  chapter. 


(h)  An  operation  and  i 
manual  for  the  flammablt^ 
detection  ayttem  mutt  be  kept  onboard. 


lltlJOO 


(a)  Each  portable  tin  extinguisher  on 
a  vesael  must  be  of  an  approved  type. 

Tasu  181.S00(a) 


The  minimum  number  of  portable  fire 
extinguithera  required  on  a  vessel  must 
be  acceptable  to  the  Officer  in  Charge. 
Marine  Inspection,  but  must  be  not  less 
than  the  minimum  number  required  by 
Table  lS1.500(a)  and  other  provisions  of 
this  section. 
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(b)  A  machinery  space  with  a  volume 
of  more  than  3,000  cubic  feet  containing 
main  propulsion  machinery,  internal 
combustion  engines  of  over  50  hp,  or  oil 
fired  boilers  must  also  have  one  B-U 
portable  fire  extinguisher  located 
outside  the  entrance  to  the  spaca. 

(c)  A  vehicle  deck  without  a  fixed 
sprinkler  system  and  exposed  to 
weather  must  have  on*  B-D  portable  Are 
extinguisher  for  every  five  vehicles, 
located  near  an  entrance  to  the  space. 

(d)  The  Officer  in  Charge.  Marine 
Inspection,  may  permit  the  use  of  a 
larger  portable  fire  extinguisher,  or  ■ 
semiportable  fire  extinguisher,  in  lieu  of 
those  required  by  this  section. 

(•)  The  frame  or  support  of  each  B-V 
fir*  extinguisher  permitted  by  paragraph 
(d)  of  this  section  must  be  welded  or 
otherwise  permanently  attached  to  a 
bulkhead  or  deck. 


Iiii.ue 

f*ortable  fire  extinguisher*  must  be 
located  conveniently  to  the  space 
protected.  The  installation  and  location 
must  be  to  the  satisfaction  of  the  Officer 
In  Charge.  Marine  Inspection. 

suopflrt  F'~AflaMonM  CQulpnMnt 

A  vessel  of  more  than  OS  feet  In  length 
must  have  at  least  one  fire  axe  located 
in  or  adjacent  to  the  operating  station. 


I  ItlJIO 

A  vesael  must  have  at  least  three  2V^ 
gallon  buckets,  with  an  attached  lanyard 
satisfactory  to  the  OCML  placed  so  as 
to  be  easily  available  during  an 
emergency.  The  words  "FIRE  BUCKET' 
must  be  stenciled  in  a  contrasting  color 
on  each  bucket 

PART  1t2— MACHINERY 
INSTALLATION 


Sm. 

182.100  Intent 

182.115  Applicability  to  existing  vessels. 

182.130  Alternative  standards. 


182J0O    General. 

182.210    Failure  mode  and  effecU  analysis 

for  dynamically  supported  craft 
182.220    InaUUationa. 

•ubpert  C-AtnMary  MacMnery 

182.300  General. 

18L310  Inslallations. 

182.320  Hot  water  heaters. 

182.330  Pressure  vessels. 


D    UpecHlc  MarWnary 


182.400  Applicability. 

182.400  Fuel  restrictions. 

182.410  General  requirements. 

182.41  S  Carburetors. 

182.420  Engine  cooling. 

182.422  Keel  cooler  installations. 

182.423  Grid  cooler  Installalions. 
182.42S  Engine  exhaust  cooling. 


182.430 

Engine  exhaust  pipe  Installation. 

182.435 

Integral  fuel  tanks. 

182.440 

Independent  fuel  tanks. 

182.445 

Ftll  and  sounding  pipes  for  fuel 

tanks. 

182.450 

Vent  pipes  for  fuel  Unks. 

182.455 

Fuel  piping. 

182.458 

Portable  fuel  systems. 

182.4M 

Ventilation  of  spaces  containing 

gasoline  machinery  or  fuel  tanks. 

182.485 

Ventilation  of  spaces  containing 

diesel  machinery. 

182.470 

Ventilation  of  spaces  containing 

diesel  fuel  Unks. 

182.300 

General. 

182.510 

Bilge  piping  system. 

182.520 

Bilge  pump*. 

182.530 

Bilge  level  alarms. 

182.540 

Ballast  systems. 

182.000    General. 
182810    Main  steering  gear. 
182.820    Auxiliary  means  of  steering. 
182.630    Special  provisions  for  dynamically 
supported  craft 

vUBpart  0^"PlplnQ  Systafiia 

182.700    General. 

182.710    Piping  for  vital  systems. 

182.715    Piping  subject  to  more  than  ISO  pai 

in  non-vilal  systems. 
182.720    Nonmetallic  piping  materials. 
182.730    Nonferrous  metallic  piping 

materials. 
AudMrity:  48  U.S.C  2104,  3306:  40  CFR  1.46. 
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Subpart  A— General  ProvWons 


1 182.100 

This  part  contain*  requirement*  for 
the  design,  construction.  in*tallation. 
and  operation  of  propulsion  and 
auxiltery  machinery,  piping  and 
pressure  systems.  *teering  apparatus, 
and  asaociated  safety  eystem*. 
Macfaiaery  and  equipment  installed  on 
each  veasel  mu*t  be  niitable  for  the 
veeael  and  its  operation  and  for  the 
purpose  intended.  All  machinery  and 
equipment  must  be  installed  and 
maintained  in  such  a  manner  as  to 
afford  adequate  protection  against  fire, 
explosion,  machinery  failure,  and 
personnel  injury. 


1102.115    AppOcabMty  to  exteMng  \ 

(a)  Except  as  otherwise  required  by 
paragraph  (b)  of  this  section,  an  existing 
vessel  must  comply  with  the  regulation* 
in  this  part  or  with  the  regulations  on 
machinery,  bilge  and  ballast  system 
equipment  steering  apparatus,  and 
piping  systems  or  components  that  were 
applicable  to  the  vessel  on  (insert  date 
of  day  before  effective  date  of 
regulations]. 

(b)  New  installation*  on  existing 
vessels  of  machineiy.  bilge  and  ballast 
system  equipment  steering  equipment 
and  piping  system*  or  component*  that 
are  completed  to  the  aatiafaction  of  the 
cognizant  OCMI  on  or  after  (effective 
date  of  regulations]  must  comply  with 
the  regulations  of  diis  part 

1182.130    Altamative  standards. 

A  vessel,  other  than  a  dynamically 
supported  craft  propelled  by  gasoline  or 
diesel  internal  combustion  engines,  of 
not  more  than  65  feet  in  length  carrying 
not  more  than  12  passengers,  may 
comply  with  all  of  the  following 
requirements  instead  of  complying  wi& 
the  requirements  of  this  part  in  their 
entirety: 

(a)  The  following  specific 
requirements  in  this  part 

(1)  Auxiliary  boilers,  hot  water 
heaters,  and  all  unfired  pressure  vessels 
must  comply  with  Subpart  C: 

(2)  Gasoline  engines  must  comply 
with  1 182.415: 

(3)  Bilge  ^sterns  must  comply  with 
§182.500: 

(4)  Steering  systems  must  comply  with 
Subpart  F:  and 

(b)  The  following  American  Boat  and 
Yacht  Council  (ABYC]  Projects  and 
regulations  in  33  CFR  Subchapter  S 
(Boating  Safety)  where  applicable: 

(1)  H-2— "Ventilation,  Gasoline 
BoaU."  or  33  CFR  183  Subpart  K— 
"Ventilation": 

(2)  H-22— "Electrieally  Operated  BHge 
Pumps": 


(3)  H-24— 'Tuel  Systems— Gasoline", 
or  33  CFR  Part  183.  Subpart  J— "Fuel 
System": 

(4)  H-25— "Portable  Fuel  Systems  for 
Flammable  Liquids"; 

(5)  H-32—"  Ventilation— Diesel 
Boats"; 

(6)H-83— *Tuel  Systems— Diesel": 

(7)  P-1— "Installation  of  Exhaust 
Systems  for  Propulsion  and  Auxiliary 
Engines": 

(8)  P-4— "Liquid  Cooled  Marine 
Engines":  and 

(9)  P-10— "Air  Cooled  Marine 
Er^nes". 

Suboart  II    Fromilaton  Marhlnanf 

S  182.200    GenaraL 

(a)  Propulsion  machinery  must  be 
suitable  in  type  and  design  for 
propulsion  requirements  of  the  hull  in 
which  it  is  installed  and  capable  of 
operating  at  constant  marine  load  under 
such  requirements  without  exceeding  its 
designed  limitations. 

(b)  All  engines  must  have  at  least  two 
means  for  stopping  the  engine(s)  under 
any  operating  conditions.  The  fuel  oil 
shutc^  required  at  the  engine  by 

S  182.455(bK4)  will  satisfy  one  means  of 
stopping  the  engine.  A  diesel  or  gas 
turbine  engine  rated  at  300  hp  or  more 
must  additionally  be  provideid  with  an 
emeigency  overspeed  shutdown  device 
connected,  where  possible,  directly  to 
the  engine  shaft. 

§112.210   Faluranwda  and  effects 
analysis  for  dynamicaly  supported  craft 

A  failure  mode  and  effects  analysis 
must  be  carried  out  to  the  satisfaction 
of  the  OCncer  in  Charge,  Marine 
Inspection,  for  each  type  of  machinery 
and  associated  controls  installed  in  a 
dynamically  supported  craft.  In  cases 
where  faults  can  occur  without  being 
detected  during  routine  checks  of  die 
machinery,  the  analysis  must  take  into 
account  the  possibility  of  faults 
occurring  simultaneously  or 
consecutively. 

§102.220    InslaHaUens. 

(a)  Except  as  odierwise  provided  in 
this  section,  propulsion  maddneiy 
installation*  must  comply  with  the 
provisions  of  ttiis  pert 

(b)  The  requirements  for  madiinery 
and  boilers  for  ateam  and  electricaUy 
propelled  vessels  are  contained  in 
applicable  regulations  in  Subchapter  F 
(Marine  Engineering)  and  Sobdiapter ) 
(Electrical  &igineering)  of  this  chapter. 

(c)  Propulsion  machinery  of  an 
unusual  type  for  small  passenger  vessels 
must  be  given  separate  consideration 
and  must  be  sulked  to  such 
reqaiiemeuta  as  determined  necessary 
by  the  OfRcer  in  Charge.  Marine 


Inspection.  These  unusual  types  of 
propulsion  machinery  include: 

(1)  Gas  turbine  machinery 
installations; 

(2)  Air  screws: 

(3)  Hydraulic  jets;  and 

(4)  Machinery  installations  using 
propulsion  and  lift  devices. 

Subpart  C— AuxWary  Machinery 

§182^00   GansraL 

Auxiliary  machinery  must  be  suitable 
in  type  and  design  for  the  purpose 
intended. 


§182^10 

(a)  Auxiliary  machinery  of  the 
internal  combustion  piston  type  must 
comply  with  the  provisions  of  this  part 

(b)  Auxiliary  machinery  of  the  steam 
or  gas  turbine  type  will  be  given 
separate  consideration  and  may  be 
subject  to  applicable  requirements  of 
Subchapter  F  (Marine  Engineering)  of 
this  chapter  as  determined  necessary  by 
the  Officer  in  Charge,  Marine 
Inspection. 

(c)  Auxiliary  boilers  and  heating 
boilers  and  their  associated  piping  and 
fittings  will  be  given  separate 
consideration  and  will  be  subject  to 
such  requirements  as  determined  by  the 
OCMI.  These  requiremoits  must  be  as 
specified  in  applicable  regulations  in 
Subchapter  F  (Marine  Engineering)  of 
this  chapter  except  that  heating  boilers 
must  be  tested  or  examined  every  three 
years. 

§182.320    Hot  water  haatera. 

(a)  A  hot  water  heater  must  meet  the 
requirements  of  Parts  52  and  63  of  this 
chapter  if  rated  at  more  than  100  psig 
(680  kPa)  or  250  *F  (121  *C). 

(b)  A  hot  water  beater  must  meet  the 
requirements  of  Parts  53  and  63  of  this 
chapter  if  rated  at  not  more  than  100 
psig  (689  kPa)  and  250  *F  (121  *C).  except 
that  an  electric  hot  water  beater  is  also 
acceptable  if  it 

(1)  Has  a  capacity  of  not  more  thm 
120  gallons  (454  liters); 

(2)  Has  a  beat  input  of  not  more  than 
58.6  kilowatts  (2004)00  Btu  per  hour): 

(3)  L^  listed  by  Underwriters' 
Laboratories  under  UL  Standard  174  or 
1453;  and 

(4)  Is  protected  by  a  pressure/ 
temperature  relief  device. 

AH  unfired  pressure  vessels  must  be 
installed  to  the  satisfaction  of  the 
Officer  in  Charge,  Marine  inspection. 
The  requirements  for  desi^ 
ctmstruction.  and  original  testing  of  sudi 
unfired  presstuv  vessels  are  found  in 
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Subchapter  F  (Marine  Engineering)  of 
this  chapter. 


|ita.400 

(a)  This  subpart  applies  to  all 
propulsion  and  auxiliary  machinery 
installations  of  the  internal  combustion 
piston  type. 

(b)  Requirements  of  this  subpart  that 
are  only  applicable  to  engines  which  use 
gasoline,  or  other  fuel  having  a 
flashpoint  of  110  *F  or  lower,  are 
specifically  designated. 

(c)  Requirements  of  this  subpart  that 
are  only  applicable  to  engines  which  use 
diesel  fuel,  or  other  fuel  having  a 
flashpoint  of  man  than  110  *F.  are 
specifically  d«ripialad 

(d)  Where  no  specific  gasoline  or 
diesel  designation  exists,  the 
requirements  of  this  subpart  are 
applicable  to  both  types  of  engines. 


I1M.4M 

(a)  The  use  of  liquefied  and  non- 
liquefied  flammable  gases,  such  as 
propane,  methane,  butane,  or  natural 
gas.  as  fuel  for  an  internal  combustion 
engine  is  prohibited  on  ail  vessels. 

(b)  The  use  of  gasoline  as  fuel  for  an 
internal  combustion  engine  is  orohibited 
on  dynamically  supportinl  craR. 


operating  station,  must  be  provided  to 
indicate  any  failure  of  water  flow  in  the 
exhaust  system.  In  addition,  upon 
consideration  of  the  design,  type  of 
machinery,  and  service  of  a  dynamically 
supported  craft,  the  Officer  in  Charge. 
Marine  Inspection,  may  require  that 
propulsion  or  lift  machinery  be  provided 
with  warning  and  protection  devices  to 
monitor,  where  applicable,  machinery 
r.p.m..  torque,  and  exhaust  gas 
temperature,  and  which  will  activate  if 
approved  operating  limitations  are 
exceeded. 

(d)  In  dynamically  supported  craft 
arrangements  must  be  provided  for  an 
alarm,  or  to  slow  the  engine  to  a  safe 
speed,  in  the  event  of  the  lubricating  oil 

Eressure  falling  to  a  dangeroualy  low 
)vel  as  defined  by  the  engine 
manufacturer.  Automatic  shut-down  of 
the  engine  must  only  be  activated  by 
conditions  which  could  lead  to  complete 
breakdown,  fire,  or  explosion. 

(e)  An  encloeed  machinery  space 
containing  a  gasoline  engine  must  be 
fitted  «vith  a  flammable  vapor  detection 
system  in  compliance  with  1 181.480  of 
this  subchapter. 

(fl  Where  diesel  engines  are  arraiqed 
to  be  started,  reversed,  or  controlled  by 
compressed  air.  the  arrangement  of  the 
air  compressor,  air  receiver,  and  air 
starting  system  must  be  designed  to 
minimize  the  risk  of  fire  and  explosion. 


1 181.410 

(a)  Starting  motors,  generators,  and 
any  spark  producing  device  must  be 
mounted  as  high  above  the  bilges  as 
practicable.  Electrical  equipment  in 
spaces,  compartments,  or  enclosures 
that  contain  gasoline  fueled  machinery 
or  gasoline  fuel  tanks  must  be 
expiosionproof.  Intrinsically  safe,  or 
ipyUon  protected  for  use  in  a  gasoline 
atmosphere  as  required  by  1 183.530  of 
this  subchapter. 

(b)  The  design,  construction,  and 
materials  used  for  machinery  must 
minimize  the  probability  of  failure 
resulting  in  hazard  to  the  vessel  or 
occupants.  The  design  and  Installation 
of  machinery  containing  high  energy 
rotating  parts  must  consider  the 
likelihood  of  election  of  high  energy 
debris  in  the  event  of  failure.  Where 
practicable,  the  debris  must  be 
contained  either  within  the  machinery  or 
by  an  external  guard. 

(c)  Caufse  lo  Indicate  cooling  water 
discharge  temperature  and  lubricating 
oil  pressure  must  be  provided  for  all 
propulsion  engines.  The  gauges  must  be 
readily  visible  at  the  operating  station. 
When  an  engine  is  water  cooled  and  its 
exhaust  pipe  Is  cooled  by  a  separata 
water  cooling  system,  a  suitable 
warning,  visible  or  audible  at  the 


carburetor  or  the  engine  air  induction 
system  must  be  dispersed  to  the 
atmosphere  outside  the  vessel  in  a 
manner  that  will  not  endanger  the 
vessel,  persons  on  board,  or  nearby 
vessels  and  structures.  All  attachments 
must  be  of  metallic  construction  with 
connections  which  prevent  flame 
propagation  and  are  firmly  secured  to 
withstand  vibration,  shock,  and  engine 
backfire.  Such  installations  do  not 
require  formal  approval  and  labeling, 
but  will  be  accepted  on  the  basis  of 
compliance  with  this  subpart. 

(4)  An  engine  air  induction  system  on 
a  vessel  with  an  integrated  engine- 
vessel  design  must  be  approved, 
marked,  and  tested  under  i  182iM3  of 
this  chapter. 


I18S.41S 

(a)  All  carburetors  except  the 
downdraft  type  must  be  equipped  with 
integral  or  externally  fitted  drip 
collectors  of  adequate  capacity  and 
arranged  so  as  to  permit  ready  removal 
of  fuel  leakage.  Externally  fitted  drip 
collectors,  must  be  covered  with  flame 
screens.  Drip  collectors,  where 
practicable,  should  automatically  drain 
back  to  engine  air  intakes. 

(b)  AU  gasoline  engines  must  be 
equipped  with  an  acceptable  means  of 
backfire  flame  control.  The  following  are 
acceptable  means  of  backfire  flame 
control  for  lasoline  engines: 

(1)  A  bacKfire  flame  arrester  approved 
mi  marked  under  |  162.041  of  this 
ekapter.  The  flame  arrester  must  be 
secured  to  the  air  intake  in  accordance 
with  the  manufacturer's  instructions. 

(2)  An  engine  air  and  fuel  induction 
system  which  provides  adequate 
protection  from  propagation  of  backfire 
flame  to  the  atmosphere  equivalent  to 
that  provided  by  an  approved  backfire 
flame  arrester.  An  air  and  fuel  induction 
system,  operated  without  an  approved 
backfire  flame  arrester,  must  be 
approved  and  marked  under  i  1S2.042  of 
this  chapter. 

(3)  Flames  caused  by  engine  backfire 
exiting  from  any  attachment  to  the 


1181.430    Eiitlne( 

(a)  Except  as  otherwise  provided  in 
paragraphs  (b).  (c).  (d).  and  (e)  of  this 
section,  all  engines  must  be  water 
cooled  and  meet  the  requiremenU  of  this 
paragraph. 

(1)  The  engine  head,  block,  and 
exhaust  manifold  must  be  water 
jacketed  and  cooled  by  water  from  a 
pump  which  operates  whenever  the 
engine  is  operating. 

(2)  A  suitable  hull  strainer  must  be 
Installed  in  the  circulating  water  intake 
line  of  an  engine  cooling  water  system. 

(3)  A  closed  fresh  water  system  may 
be  used  to  cool  the  engine. 

(4)  Air  cooled  radiators  must  not  be 
used  for  propulsion  engine  cooling 
systems. 

(b)  An  engine  water  cooling  system  on 
a  vessel  of  not  more  than  65  feet  in 
length  carrying  not  more  than  12 
passengers,  may  comply  with  the 
requirements  of  ABYC  Project  P-4. 
"Liquid  Cooled  Marine  Engines." 
instead  of  the  requirements  of  paragraph 
(a)  of  this  section. 

(c)  On  a  vessel  of  not  more  than  66 
feet  in  length  carrying  not  more  than  12 
passengers,  a  propulsion  gasoline  engine 
may  be  air  cooled  when  in  compliance 
with  the  requiremenU  of  ABYC  Project 
P-ia  "Air  Cooled  Marine  Engines." 

(d)  An  auxiliary  gasoline  engine  may 
be  air  cooled  when: 

(1)  It  has  a  self-contained  fuel  system 
and  it  is  installed  on  an  open  deck:  or 

(2)  On  a  vessel  of  not  more  than  65 
feet  in  length  carrying  not  more  than  12 
passengers,  it  is  in  compliance  with  the 
requirements  of  ABYC  Project  P-ia  "Air 
Cooled  Marine  Engines." 

(e)  A  propulsion  or  auxiliary  diesel 
ei^line  msy  be  air  cooled  when 
installed: 

(1)  On  an  open  deck: 

(2)  In  an  enclosed  or  partially 
enclosed  space  for  which  ventilation  is 


provided  which  complies  %vith  the    - 
requirement  of  1 182.465(b)  of  this  part, 
and  other  necessary  safeguards  are 
taken  so  as  not  to  endanger  the  vessel; 
or 

(3)  On  a  vessel  of  not  more  than  65 
feet  in  length  carrying  not  more  than  12 
passengers,  in  compliance  with  the 
requirements  of  ABYC  Project  P-10.  "Air 
Cooled  Marine  Engines." 


1181.411    ICeel( 

(a)  A  keel  cooler  installation  used  for 
engine  cooling  must  have  a  shutoff  valve 
in  the  keel  cooler  piping  which 
penetrates  the  shell  located  as  near  the 
shell  plating  as  practicable,  except 
where: 

(1)  The  penetration  is  forward  of  the 
collision  bulkhead:  or 

(2)  The  keel  cooler  is  integral  %vith  the 
ship's  hull  such  that  the  cooler  tubes  are 
welded  directly  to  the  hull  of  the  vessel 
with  the  hull  fonaing  part  of  the  tubes 
and  all  of  the  following  are  complied 
with: 

(i)  The  cooler  structure  is  fabricated 
from  material  of  the  same  quality  as  the 
hull  plating: 

(ii)  The  material  of  the  cooler ' 
structure  is  the  same  thickness  as  the 
hull  plating  to  which  it  is  attached, 
except  that,  in  the  case  of  half  round 
pipe,  lesser  thickness  may  be  used  if 
specifically  approved  by  the  OCMI.  In 
any  case  the  structure,  with  the 
exception  of  the  hull  proper,  need  not 
exceed  three-eighths  of  an  inch  in 
thickness; 

(iii)  The  flexible  connections  in  such  a 
keel  cooler  system  are  above  the 
deepest  load  waterline: 

(iv)  Full  penetration  welds  are 
employed  in  the  fabrication  of  the 
structure  and  its  attachment  to  the  hull: 
and 

(v)  The  forward  end  of  the  structure  is 
faired  to  the  hull  with  the  horizontal 
length  of  the  fairing  not  less  than  four 
times  the  height  of  the  structure. 

(b)  The  thickness  of  the  inlet  and 
discharge  connections,  outboard  of  the 
shutoff  valves  required  by  paragraph  (a) 
of  tins  section,  must  be  at  least  Schedule 

aa 

(c)  Approved  metallic  flexible 
connections  may  be  located  below  the 
deepest  load  waterline  if  the  keel  cooler 
system  is  a  closed  loop  below  the 
waterline  and  its  vent  terminates  above 
the  waterline. 

(d)  Fillet  welds  may  be  used  in  the 
attachment  of  channels  and  half  round 
pipe  sections  to  the  bottom  of  the  vessel. 

(e)  Short  lengths  of  approved 
nonmetallic  flexible  hose,  fixed  by  hose 
clamps,  may  be  used  at  machinery 
cofuiections  for  a  keel  cooler  installation 
provided  that 


(1)  The  clamps  are  of  a  corrosion 
resistant  metallic  material; 

(2)  The  clamps  do  not  depend  on 
spring  tension  for  their  holding  power 
and 

(3)  Two  clamps  are  used  on  each  end 
of  the  hose  or  one  hose  clamp  is  used 
and  the  pipe  ends  are  expanded  or 
beaded  to  provide  a  positive  stop 
against  hose  slippage. 

(a)  Hull  penetrations  for  grid  cooler 
installations  must  be  made  through  a 
cofferdam  or  at  a  seachest. 

(b)  Grid  coolers  must  be  suitably 
protected  against  damage  from  debris 
and  grounding  by  recessing  the  unit  into 
the  hull  or  by  the  placement  of 
protective  guards. 

(c)  Each  grid  cooler  hull  penetration 
must  be  equipped  with  a  shutoff  valve. 

S  181.425   Engine  extwusl  cooNng. 

(a)  Except  as  otherwise  provided  in 
this  paragraph,  all  engine  exhaust  pipes 
must  be  water  cooled. 

(1)  Vertical  dry  exhaust  pipes  are 
permissible  if  installed  in  compliance 
with  SS  177.400(b)  and  177.970  of  this 
subdiapter. 

(2)  Horizontal  dry  exhaust  pipes  are 
permitted  only  if: 

(i)  They  do  not  pass  through  living  or 
berthing  spaces; 

[u]  They  terminate  above  the  deepest 
load  waterline; 

(iii)  They  are  so  arranged  as  to 
prevent  entry  of  cold  water  from  rough 
or  boarding  seas: 

(iv)  They  are  constructed  of  corrosion 
resisting  material  at  the  hull  penetration; 
and 

(v)  Th^  are  installed  in  compliance 
with  S§  177.400(b}  and  177.970  of  this 
subchapter. 

(b)  The  exhaust  pipe  cooling  water 
system  must  comply  with  the 
requirements  of  this  paragraph. 

(1)  Water  for  cocking  the  exhaust  pipe 
must  be  obtained  from  the  engine 
cooling  water  system  or  a  separate 
engine  driven  pump. 

(2)  Water  for  cooling  the  exhaust  pipe, 
other  than  a  vertical  exhaust  must  be 
injected  into  the  exhaust  system  as  near 
to  the  engine  manifold  as  practicable. 
The  water  must  pass  through  the  entire 
length  of  the  exhaust  pipe. 

(3)  The  part  of  the  exhaust  system 
between  the  point  of  cooling  water 
injection  and  the  engine  manifold  must 
be  water-jacketed  or  effectively 
insulated  and  protected  in  compliance 
with  SS  177.400(b)  and  177.970  of  this 
subchapter. 

(4)  Vertical  exhaust  pipes  must  be 
water-jacketed  or  suitably  insulated 
between  the  engine  manifold  and  the 


spark  arrester  required  by  S  182.490(g)  of 
this  part. 

(5)  When  the  exhaust  cooling  system 
is  separate  from  the  engine  cooling 
system,  a  visual  or  audible  warning 
device  must  be  installed  at  the  operating 
station  to  indicate  any  failure  of  water 
flow  in  the  exhaust  /cooling  system. 

(6)  A  suitable  hull  strainer  must  be 
installed  in  the  circulating  water  intake 
line  for  the  exhaust  cooling  system. 

(c)  Engine  exhaust  cooling  systems 
built  in  accordance  with  the 
requirements  of  American  Boat  and 
Yacht  Council  Project  P-1.  "Installation 
of  Exhaust  Systems  for  Propulsion  and 
Auxiliary  Machinery,"  will  be 
considered  as  meeting  the  requirements 
of  this  section. 

S  181.430    Engine  exhaust  pipe  inetalation. 

(a)  Exhaust  piping  must  contain  a 
minimum  number  of  bends  or  elbows. 
Exhaust  gas  must  not  leak  from  the 
piping  or  any  connections.  The  piping 
must  be  property  supported  by  hangers 
or  blocks.  In  the  case  of  dry  exhaust 
systems  all  hangers  and  blocks  must  be 
non-combustible. 

(b)  The  exhaust  piping  must  be  so 
arranged  as  to  prevent  backflow  of 
water  from  reaching  engine  exhaust 
ports  under  normal  conditions. 

(c)  Rpes  used  for  wet  exhaust  lines 
must  be  Schedule  80  or  corrosion- 
resistant  material  and  adequately 
protected  from  mechanical  damage. 
Materials  listed  in  ABYC  Project  P-1 
comply  with  the  requirements  of  this 
paragraph. 

(d)  Where  flexibility  is  necessary,  a 
section  of  flexible  metallic  hose  may  be 
used.  Nonmetallic  hose  may  be  used  for 
wet  exhaust  systems  provided  it  is 
especially  adapted  to  resist  the  action  of 
oil.  acid,  and  heat  and  has  a  wall 
thickness  sufficient  to  prevent 
collapsing  w  panting. 

(e)  Where  an  exhaust  pipe  passes 
through  a  watertight  bulkhead  the 
watertight  integrity  of  the  bulkhead 
must  be  maintained.  Non-combustible 
packing  must  be  used  in  bulkhead 
penetration  glands  for  dry  exhaust 
systems.  A  wet  exhaust  pipe  may  be 
welded  to  a  steel  bulkhead  in  way  of  a 
penetration  and  a  fiberglass  wet  exhaust 
pipe  may  be  fiberglassed  to  a  fibeiglass 
reinforced  plastic  bulkhead  if  suitable 
arrangemraits  are  provided  to  relieve  the 
stresses  resulting  from  the  expansion  of 
the  exhaust  piping. 

(f)  Where  a  dry  exhaust  pipe  passes 
through  a  combustible  bulkhead  or 
partition,  the  pipe  must  be  installed  in 
compliance  with  §  177.400(b)  of  this 
subchapter. 


4S14 
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(SJ  Vsrikal  exhausl  pipinf  Braal  be 
flitad  with  ■  spark  arrester  except  that 
exhaust  piping  fruoi  aa  angina  fitted 
with  a  turbochargar  need  not  be  fitted 
with  a  spark  arreatar  provided  all 
exhauat  gaaaes  pasa  through  the  turbine 
wheel  and  no  by -pass  is  Installed 
•round  the  lurbocharger.  Spark  arrettert 
moat  be  supported  by  suitable  steel 
hangers  and  must  be  lagged  with  fire 
resistant  material.  A  clearance  of  at 
least  9  Inches  must  be  maintained 
between  the  spark  arrester  and  any 
woodwork. 

(h)  Protection  must  be  provided  in 
compliance  with  |  177.970  of  this 
subchapter  at  such  locations  where 
persons  or  equipment  might  coiae  in 
contact  with  an  exhaust  pipe. 

(i)  Arrangements  must  be  made  to 
provi<le  access  to  the  exhaust  piping 
throughout  its  lenflth. 

(j)  The  design  of  all  exhaust  systems 
niual  anaure  minimum  risk  c4  damage  to 
•tructare  or  components  aitd  infury  to 
peraonpal.  No  exhauat  may  be 
diacharged  into  the  caahion  of  a  surface 
effect  type  dynamically  sapported  craft. 

(k)  Where  an  exhauat  pifM  penetratea 
any  structure,  adequate  tnaulation  or 
•hieidint  ■">*■'  ^  provided. 

(1)  bJiaust  piping  must  not  be 
poaitlonad  awcb  thiti  UUura  or  toafcafa 


could  adveraely  aflect  the  Domal 
operation  of  coatrola. 

(m)  An  exhauat  pipe  discharge  must 
b«  so  located  thai  exhaoat  gaaaa  cannot 
re-enter  the  vessel. 

(a)  Aa  exhanat  pipe  diacharge  located 
leaa  than  3  inches  above  the  deepeat 
load  waterline  must  be  fitted  with 
nietins  to  prevent  the  iagreas  of  water. 

(0)  An  exhaust  inataliation  aubiect  to 
pressures  in  excess  of  15  pounds  per 
square  inch  gauge  or  havtoig  exhaust 
pipee  passing  through  living  or  working 
spaces  must  meet  the  material 
requirements  of  Part  56  of  Subchapter  F 
(MariiM  Engineering)  of  this  chapter. 

(p)  Engine  exhaast  initallations  built 
in  accordance  with  the  reqairemenis  of 
ABYC  Protect  P-1.  "Installationa  of 
Rxhaust  Systems  for  Propulsion  and 
Auxiliary  Machinery."  will  be 
eeaiUvad  aa  meeting  the  requirements 
of  this  sectuuL 

(a)  Gasoline  fael  tanks  must  be 

independent  of  the  hull. 

(b)  Diesel  fuel  tanks  may  not  be  built 
integral  with  the  hull  of  a  veasel  unless 
the  hull  is  made  of: 

(1)  Steel: 

(2)  Aluminum:  or 

(3)  Fiber  reinforced  plastic  when: 

Tasli  182.440(aX1) 


(i)  Sandwich  coostmction  is  not  used: 
or 

(ii)  Sandwich  construction  ia  u««l 
with  only  a  core  material  of  closed-cell, 
polyvinyl  chloride. 

(c)  During  the  Initial  inspection  for 
certincation  of  a  vessel,  integral  fuel 
tanks  must  withstand  a  hydrostatic 
pressure  test  of  5  pounds  per  square 
inch,  or  the  maximum  pressure  head  to 
which  they  may  be  subiected  in  service, 
whichever  is  greater. 


1192.440    Indapandanifuall 

(a)  Materials  and  cooMtnctioa. 
Independent  fuel  tanks  must  be 
designed  and  constructed  of  materiala  in 
compliance  with  the  requirements  of  this 
paragraph. 

(1)  The  material  vsed  and  the 
minimum  thickness  allowed  mast  be  as 
indicated  in  Table  182.440(aNll.  except 
that  other  materials  which  provide 
equivalent  safety  OMy  be  approved  for 
use  under  paragraph  (a)(2)  of  this 
section.  Tanks  having  a  capacity  of 
more  than  ISO  galloas  must  be  designed 
to  withstand  the  maximum  head  to 
which  they  may  be  subjected  in  service, 
but  in  no  caae  may  the  thickness  be  less 
than  that  specified  in  Table 
ia2.440(aNl). 
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(2)  Materials  other  duui  ihoae  listed  in 
Tabia  U2.440(a)(l)  must  ba  approved  by 
the  Coaunandant  An  iodependenl  tank 
using  material  apoteverf  by  lbs 
Coaunandant  undar  tMs  paragraph  OMist 
■Mat  the  testing  requirements  of  UL 
SUndard  1102.  Tasting  may  be 
Hccomplished  by  an  independent 
Irtboratory  or  by  the  fabricator  if 
witnessed  by  a  marine  uupector. 

(3)  Tanks  with  Oaniad-up  lop  adfoo 
which  SMy  brap  and  hold  moiature  are 
(.lohibittd. 


(4)  Openings  for  fill  pipes,  vent  pipes, 
and  machinery  fuel  supply  pipes,  and 
openings  for  fuel  level  gauges,  where 
used,  must  be  on  the  topmoat  surfacea  of 
tanks.  Tanks  may  not  have  any  openings 
in  bottoou.  sides,  or  ends,  except  for 

(i)  An  opening  fitted  with  a  threaded 
plug  or  cap  installed  for  lank  cleaning 
purposes;  and 

(ii)  In  a  diesel  fuel  tank,  the  opening 
for  the  supply  piping. 

(5)  All  tank  )oinU  must  be  welded  or 
braasd.  Lap  )oiaU  may  not  be  used. 


(6)  Nozzles,  flanges,  or  other  fittings 
for  pipe  connections  must  be  welded  or 
brazed  to  the  tank.  Tank  openings  in 
way  of  pipe  connections  must  be 
properly  reinforced  where  necessary. 
Where  fuel  level  gauges  are  used,  the 
flanges  to  tvhich  gauge  fittings  are 
attached  must  be  welded  or  brazed  to 
the  tank.  No  tubular  gauge  glasses  or 
trycocks  may  be  fitted  to  gasoline  fuel 
tanks. 

(7)  A  lank  exceeding  30  inches  in  any 
horizontal  dimension  must  be: 


(i)  Fitted  with  vertical  baffle  plates  at 
intervals  not  exceeding  30  inches,  which 
meet  paragraph  (a)(8)  of  this  section,  to 
provide  strength  and  to  control  the 
excessive  surge  of  fuel:  or 

(ii)  Designed  so  that  the  vessel's 
stability  is  not  adversely  affected  by  the 
tank  dynamic  conditions  as  shown  by 
calculations  required  by  paragraph 
(a)(g)  of  this  section. 

(8)  Baffle  plates,  where  required,  must 
be  of  the  same  material  and  not  less 
than  the  minimum  thickness  required  in 
the  tank  walls  and  must  be  connected  to 
the  tank  walls  by  welding  or  brazing. 
Limber  holes  at  the  bottom  and  air  holes 
at  the  top  of  all  baffles  must  be 
provided. 

(9)  For  a  tank  exceeding  30  inches  in 
any  horizontal  dimension,  which  does 
not  have  baffle  plates  at  intervals  not 
exceeding  30  inches,  the  owner  must 
submit  calculations  to  the  OCMl 
demonstrating  the  structural  adequacy 
of  the  tank  in  a  fully  loaded  static 
condition  and  in  a  worst  case  dynamic 
(sloshing)  condition. 

(10)  Iron  or  steel  diesel  fuel  tanks 
must  not  be  galvanized  on  the  interior. 
Galvanizing,  paint,  or  other  suitable 
coating  must  be  used  to  protect  the 
outside  of  iron  and  steel  diesel  fuel 
tanks  and  the  inside  and  outside  of  iron 
and  steel  fuel  gasoline  tanks. 

(b)  Location  and  installation. 
Independent  fuel  tanks  must  be  located 
and  installed  in  compliance  with  the 
requirements  of  this  paragraph. 

(1)  Fuel  tanks  must  be  located  in,  or  as 
close  as  practicable  to,  machinery 
spaces. 

(2)  Fuel  tanks  and  fittings  must  be  so 
installed  as  to  permit  examination, 
testing,  or  removal  for  cleaning  with 
minimum  disturbance  to  the  hull 
structure. 

(3)  Fuel  tanks  must  be  adequately 
supported  and  braced  to  prevent 
movement.  The  supports  and  braces 
must  be  insulated  from  contact  with  the 
tank  surfaces  with  a  non-abrasive  and 
non-absorbent  material. 

(4)  All  fuel  tanks  must  be  electrically 
bonded  to  a  common  ground. 

(c)  Tests.  Independent  fuel  tanks  must 
be  tested  in  compliance  with  the 
requirements  of  this  part  prior  to  being 
used  to  carry  fuel. 

(1)  Prior  to  installation,  tanks  vented 
to  the  atmosphere  must  be 
hydrostatically  tested  to,  and  must 
withstand,  a  pressure  of  5  pounds  per 
square  inch  or  1  '>^  times  the  maximum 
pressure  head  to  which  they  may  be 
subjected  in  service,  whichever  is 
greater.  A  standpipe  of  11 V^  feet  in 
height  attached  to  the  tank  may  be  filled 
with  water  to  accomplish  the  5  pounds 
p?r  square  inch  test.  Permanent 


deformation  of  the  tank  will  not  be 
cause  for  rejection  unless  accompanied 
by  leakage. 

(2)  After  installation  of  the  fuel  tank 
on  a  vessel,  the  complete  installation 
must  be  tested  in  the  presence  of  a 
marine  inspector  to  a  head  not  less  than 
that  to  which  the  tank  may  be  subjected 
in  service.  Fuel  may  be  used  as  the 
testing  medium. 

(3)  All  tanks  not  vented  to  the 
atmosphere  must  be  constructed  and 
tested  in  accordance  with  §  182.330  of 
this  part. 

(d)  Alternative  procedures.  A  gasoline 
powered  vessel  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers,  with  independent  gasoline 
fuel  tanks  built  in  accordance  with 
ABYC  Project  H-24  or  33  CFR  Part  183. 
Subpart  J.  or  with  independent  diesel 
fuel  tanks  built  in  accordance  with 
ABYC  Project  H-33  will  be  considered 
as  meeting  the  reqiurements  of  this 
section.' 

§182.445    FW  and  Bounding  pipes  for  fuel 
tanks. 

(a)  Fill  pipes  for  fuel  tanks  must  be  not 
less  than  IVi  inches  nominal  pipe  size. 

(b)  There  must  be  a  means  of 
accurately  determining  the  amount  of 
fuel  in  each  fuel  tank  either  by  soimding, 
through  a  separate  sounding  pipe  or  a 
fill  pipe,  or  by  an  installed  marine  type 
fuel  gauge. 

(c)  Where  sounding  pipes  are  used, 
their  openings  must  be  at  least  as  high 
as  the  opening  of  the  fill  pipe  and  they 
must  be  kept  closed  at  all  times  except 
during  sounding. 

(d)  Fill  pipes  and  sounding  pipes  must 
be  so  arranged  that  overflow  of  liquid  or 
vapor  cannot  escape  to  the  inside  of  the 
vessel. 

(e)  Fill  pipes  and  sounding  pipes  must 
run  as  directly  as  possible,  preferably  in 
a  straight  line,  from  the  deck  connection 
to  the  top  of  the  tank.  Such  pipes  must 
terminate  on  the  weather  deck  and  must 
be  fitted  with  shutoff  valves,  watertight 
deck  plates,  or  screw  caps,  suitably 
marked  for  identification.  Gasoline  fill 
pipes  and  sounding  pipes  must  extend  to 
within  one-half  of  their  diameter  ftom 
the  bpttom  of  the  tank.  Diesel  fill  pipes 
and  sounding  pipes  may  terminate  at  the 
top  of  the  tank. 

(f)  A  vessel  of  not  more  than  65  feet 
carrying  not  more  than  12  passengers, 
with  a  gasoline  fuel  system  built  in 
accordance  with  ABYC  Project  H-24  or 
33  CFR  Part  183,  Subpart  J,  or  with  a 
diesel  fuel  system  built  in  accordance 
with  ABYC  Project  H-33  will  be 
considered  as  meeting  the  requirements 
of  this  section. 

(g)  Where  a  fiexible  fill  pipe  section  is 
necessary,  suitable  flexible  tubing  or 


hose  having  high  resistance  to  salt 
water,  petroleum  oils,  heat  and 
vibration,  may  be  used.  Such  hose  must 
overlap  metallic  pipe  ends  at  least  1^ 
times  the  pipe  diameter  and  must  be 
secured  at  each  end  by  two  clamps  of 
corrosion  resistant  metal.  Clamps 
depending  solely  on  the  spring  tension 
of  the  metal  must  not  be  used.  The 
flexible  section  must  be  accessible  and 
as  near  the  upper  end  of  the  fill  pipe  as 
practicable.  When  the  flexible  section  is 
a  nonconductor  of  electricity,  the 
metallic  sections  of  the  fill  pipe 
separated  thereby  must  be  joined  by  a 
conductor  for  protection  against  static 
spark  when  filling. 

§182.450    Vent  pipes  for  fuel  tanks. 

(a)  Each  fuel  tank  must  be  fitted  with 
a  vent  pipe  connected  to  the  highest 
point  of  the  tank. 

(b)  The  net  cross-sectional  area  of  the 
vent  pipe  for  gasoline  fuel  tanks  must  be 
not  less  than  that  of  ^4  inch  O.D.  tubing 
(0.035  inch  wall  thickness.  20  gauge), 
except  that,  where  provision  is  made  to 
fill  the  tanks  under  pressure,  the  net 
cross-sectional  area  of  the  vent  pipe 
must  be  not  less  than  that  of  the  fill  pipe. 

(c)  The  minimum  net  cross-sectional 
area  of  the  vent  pipe  for  diesel  fiiel 
tanks  must  be  as  follows: 

(1)  Not  less  than  the  cross-sectional 
area  of  %  inch  O.D.  tubing  (0.035-inch 
wall  thickness,  20  gauge),  if  the  fill  pipe 
terminates  at  the  top  of  the  tank; 

(2)  Not  less  than  the  cross-sectional 
area  of  %  inch  O.D.  tubing  (0.035-inch 
wall  thickness,  20  gauge),  if  the  fill  pipe 
extends  into  the  tank;  and 

(3)  Not  less  than  the  cross-sectional 

'  area  of  the  fill  pipe  if  provision  is  made 
to  fill  the  tank  under  pressure. 

(d)  The  discharge  ends  of  fuel  tank 
vent  pipes  must  terminate  on  the  hull 
exterior  as  high  above  the  waterline  as 
practicable  and  remote  from  any  hull 
openings,  or  they  must  terminate  in  U- 
bends  as  high  above  the  weather  deck 
as  practicable  and  as  far  as  practicable 
from  openings  into  any  enclosed  spaces. 
Vent  pipes  terminating  on  the  hull 
exterior  must  be  installed  or  equipped  to 
prevent  the  accidental  contamination  of 
the  fuel  by  water  under  normal 
operating  conditions. 

(e)  The  discharge  ends  of  fuel  tank 
vent  pipes  must  be  fitted  ivith 
removable  flame  screens  or  flame 
arresters.  The  flame  screens  must 
consist  of  a  single  screen  of  corrosion 
resistant  wire  of  at  least  30x30  mesh. 
The  flame  screens  or  flame  arresters 
must  be  of  such  size  and  design  as  to 
prevent  reduction  in  the  net  cross- 
sectional  area  of  the  vent  pipe  and 
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permit  d««iitat  or  rwiawl  of  lh«  lUnM 
•creens  or  ursalar  tiaoMnlt. 

(f)  A  vtsMl  of  BO<  iBoro  Uun  AS  bol  in 
length  carrying  nol  mora  than  12 
pasMngars.  with  fual  gaaolina  lank 
vanta  built  in  accordanoa  with  ABYC 
Projacl  H-24.  or  S3  CFR  Pvt  183. 
Subpart  |.  or  with  diaad  fiial  tank  vanU 
built  in  accordanca  with  ABYC  Projact 
H-<33  will  ba  conaidcrad  aa  maelwg  tha 
raqulramanla  of  thia  aactioiL 

(iJ  Wbara  a  flaxibk  vani  pip*  aactioa 
to  Mcaaaary.  auitabia  fkxibla  tabing  or 
hoaa  having  high  raablanca  to  aalt 
watar.  patroiaum  oila.  haat  and 
vibralloo.  may  ba  uaad.  Such  hoaa  moat 
overlap  metallic  pip«  enda  at  laaat  1  Vi 
time*  the  pipe  diameter  and  mutt  ba 
Mcured  al  aach  and  by  two  dampa  of 
ooiToaion  raaiataol  malaL  Claaipa 
dupanding  aolaly  on  the  spring  tension 
of  the  metal  must  not  b«  used.  Tha 
flexible  section  must  ba  accessible  and 
as  naar  tha  upper  and  of  the  vent  pipe  as 
practicable. 


spedficaUy  approved  by  the 


(•)  Materiah  and  woHunanahip.  The 
matariala  and  construction  of  fuel  lines, 
including  pipe,  tvbe,  and  hoae,  must 
comply  with  the  reqeirementa  of  tMa 
paragraph. 

(1)  Fuel  lioea  must  be  annealed  tubing 
of  copper,  nickel-oopper.  or  copper- 
nickal  having  a  minimun  wall  ihickneaa 
of  a035  inch  except  that: 

(i)  Dioael  fuel  piping  of  other  matariala 
such  as  saamlasa  steel  pipe  or  tubing 
which  providas  equivalent  safety  may 
be  uaed: 

(ii)-neael  fuel  piping  of  ahimlaua  ta 
acceptable  on  aluminum  hull  vessels 
provided  it  is  installed  outside  the 
machinery  space  and  is  a  minimum  of 
Schedule  80  wall  thickness:  and 

(iii)  Flexible  hose  may  be  need  for  the 
purpoae  of  nexiblllty  In  accordance  with 
the  provisiona  of  paragraph  (a)(2)  this 
section. 

(2)  Flexible  hoae  must  comply  with  the 
following  requirements: 

(I)  nexible  hoae  may  only  be  ueed  In 
lengths  of  not  more  than  30  inches,  at  a 
preaaure  nol  to  exceed  the 
manufacturer's  rating: 

(ii)  Flexible  hoee  nana  must  be  viaiUe. 
easily  acoeaalble.  and  must  naU 
penetrate  watertight  bulkheeda; 

(ill)  Flexible  hose  must  be  fabricated 
with  en  inner  tube  and  a  cover  ol 
synthetic  rubber  or  other  suilaUt 
malarial  reinforced  with  wire  braid: 

(iv)  Flexible  hoee  must  be  provided 
with  auilable  ooatpreaaion  type 
connection  Rllinga  and  have  a  high 
resistaoce  to  sallwaler,  petruleuM  oila. 
and  vibration: 

(v)  A  flexible  hoee  aaaeably  muat 
meet  SAE  SUndard  |1MZ  or  b* 


(vl)  usee  Type  AL  A2.  Bl.  or  B2 
flexible  hoee  may  ba  accepted  in 
accofdanoe  with  33  CFR  f>an  183. 
Subpart  \.  for  applicationa  subfact  to 
operatii^  preaaures  of  not  mora  than  S 
psi: 

(vli)  Flexible  hoee  uaed  for  alcobol- 
gssollne  blend  fuels  must  meet  the 
permeabihly  requiresMnts  specified  ia 
33  CFR  Part  183.  Sitbpert  |:  and 

(viii)  Flexible  hoae  deaigned  for  use 
with  hoae  clamps  must  be  installed  with 
two  dampa.  al  both  ends  of  the  bose. 
which: 

(A)  Do  not  rely  on  the  spring  tenaioo 
of  the  clamp  for  compressive  force:  and 

(B)  Are  inaUlled  beyond  the  bead  or 
flare  or  over  the  serrationa  of  the  mating 
spud.  pipe,  or  hoae  fitting. 

(3)  Tubing  connections  and  fittings 
muat  be  of  nonferrous  drawn  or  foi^od 
metal  of  the  flared  type  except  that 
flareless  fittings  of  the  nonbite  type  may 
be  used  when  the  tubing  system  is  of 
nicfcd-ooppar  or  copper-okkel.  When 
making  tube  connections,  the  tubing 
must  be  cut  square  and  Oared  by 
suitable  tools.  Tube  ends  must  be 
annealed  before  flaring. 

(4)  Cock*  are  prohibited  except  for  the 
solid  bottom  type  with  tapered  plugs 
and  union  booneta. 

(i)  ValvM  (or  gaaoline  fud  lines  must 
be  of  a  suitable  nonferrous  type. 

(b)  InMtallation.  The  inataUalioa  of 
fuel  linea.  induding  pipe.  tube,  and  hoee. 
mual  comply  with  the  requirementa  of 
thtoawagraph. 

(1)  Gaaoline  fuel  lines  muat  be 
connected  at  the  top  of  the  fud  tank  and 
ran  at  or  above  the  level  of  the  tank  top 
to  a  point  aa  cloae  to  the  en^iiie 
connection  as  practicable  except  that 
linea  below  the  levd  of  the  tank  lop  are 
pewdMed  if  equipped  with  anii-aipbon 
piolectloa. 

(2)  Dieed  fud  linea  may  be  ooMwcted 
to  the  fud  tank  al  or  near  the  bottom  of 
the  tank. 

(3)  Fuel  lines  must  be  accessible, 
protected  from  mechanical  injury,  and 
effectivdy  secured  againal  exceadve 
movement  and  vibration  by  the  uae  of 
soft  noolerroua  metd  strapa  which  have 
no  aharp  edges  and  are  inaulated  to 
protect  against  corrosion.  Where 
paaaiog  through  bulkheeda.  fud  lines 
BiMl  ha  protected  by  close  Titting 
lirwlat  or  aluffing  boxes.  All  fuel  linea 
and  fittinga  muat  be  accearible  for 
inspection. 

(4)  ShaloCf  valvea.  insUlled  so  aa  to 
close  againal  the  fuel  flow,  must  be 
fitted  in  the  fuel  supply  lines,  one  at  the 
tank  connection  and  one  at  the  engine 
«Mi  of  the  fud  line  to  stop  fud  Qow 
when  servicit^  acceaaories.  The  ahutoff 


vahre  at  the  lank  aMid  ba  aperable  from 
outaide  the  tank  compartment 
preferably  from  an  accasaible  poaition 
on  the  weather  deck. 

(5)  A  loop  of  copper  tubing  or  e  short 
length  of  flexible  hoee  must  be  iaaUMed 
in  l^e  fud  supply  Uae  at  or  near  the 
enguies.  The  flexible  hoae  must  meet  the 
requirements  at  paragraph  (a)(Z)  of  thia 
section. 

|6)  Fud  injector  pipes  on  dynaoucally 
supported  craft  mual  be  posttioaed  or 
screened  to  avoid  fuel  implngennent  on 
hot  aorfaoee  In  the  event  of  leakage  or 
fractore  of  the  pipe.  Where  thia  is  not 
practicable,  the  Officer  ht  Charge, 
Marine  Inspection,  mey  require  tha     , ' 
installation  of  double-walled  fuel 
injection  pipes  which  are  deeigned  to 
ensure  that  any  leekage  ia  aafely 
drained. 

(7)  A  aaftabfe  metal  maflne  type 
strainer,  meeting  the  requirements  of  the 
engine  manufacturer,  most  be  filled  in 
the  fuel  supply  Hne  in  the  engine 
compartment.  Strainers  must  be  leak 
free.  Strainers  must  be  of  the  type 
opening  on  top  for  cleaning  screens.  A 
drip  pan  fHted  with  flame  screen  mast 
be  installed  under  gasoline  strainers. 
Fuel  niter  and  strainer  bowls  must  be 
highly  resistant  to  shattering  due  to 
mechanical  impact  and  resistant  to 
failure  due  to  thermal  shock.  Fuel  RIters 
fiUed  with  plastic  bowls  must  be 
approved  by  the  Commandant, 
protected  from  mechanical  damage,  and 
Titled  with  a  flame  shield. 

(8)  All  accessories  installed  in  the  fuel 
line  must  be  independently  supported. 

(9)  Outlets  in  gaaoline  fuel  lines  which 
would  permit  drawing  fud  below  deck, 
for  any  purpose,  are  prohibited. 

(10)  Valvea  for  removing  water  or 
impurities  from  diesel  fuel  in  watertrapa 
or  strainers  are  permitted.  These  valvea 
must  be  provided  with  caps  or  plugs  to 
prevent  fud  leakage. 

(11)  Where  a  fud  return  line  la 
neceaaary  and  engine  fuel  is  supplied  by 
more  than  one  tank,  a  fuel  return  line 
must  be  provided  for  each  tank.  Where 
valves  are  uaed  in  the  return  line  they 
must  have  a  positive  means  of  control  so 
that  they  cannot  be  inadvertently 
secured  against  the  fuel  returiL 

(c)  Alternative  procedures.  A  gasoline 
powered  veaad  of  not  more  than  65  feet 
carrying  not  more  than  12  passengers. 
with  a  fud  system  built  in  accordance 
with  ABYC  Project  H-24  or  33  CFR  Part 
183.  Subpart ).  or  a  diesd  powered 
vessd  of  not  more  than  65  feet  in  length 
carrying  nol  more  than  12  passengers, 
with  a  fuel  system  built  in  accordance 
with  ABYC  Project  H-33.  will  be 
considered  as  meeting  the  requirementa 
of  this  section. 
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(a)  Portable  fuel  systems,  nicluding 
portable  tanks  and  related  fuel  lines  and 
accessories,  are  prohibited  except 
where  used  tor  outlwara  motor 
installations. 

(b)  The  design,  construction  and 
stowage  of  portable  tanks  and  rdated 
fuel  lines  and  accessories  must  meet  the 
requirements  of  ABYC  Project  H-25, 
"Portable  Fuel  Systems  for  Flammable 
Uquids." 


1182.488   Vantlatlanofi 
paaalne  machinary  or  fud  tanks. 

(a)  A  space  containing  gasoline 
machinery  or  fuel  tanks  must  have  a 
ventilation  system  which  complies  with 
this  section  and  consists  of: 

(1)  For  an  enclosed  space: 

(i)  At  least  two  natural  ventilation 
supply  ducts  located  at  one  end  of  the 
space  and  which  extend  to  the  lowest 
part  of  the  space  or  to  the  bilge  on  each 
side  of  the  apace;  and 

(ii)  A  mechanical  exhaust  system 
consisting  of  at  least  two  ventilation 
exhaust  ducts  located  at  the  end  of  the 
space  opposite  from  where  the  supply 
ducts  are  fitted,  which  extend  to  the 
lowest  part  or  the  bilge  of  the  space  on 
each  side  of  the  space,  and  which  are 
led  to  one  or  more  powered  exhaust 
blowers;  and 

(2)  For  a  partially  enclosed  space,  at 
least  one  ventilation  duct  installed  in 
the  forepart  of  the  space  and  one 
ventilation  duct  installed  in  the  afterpart 
of  the  space,  or  as  otherwise  required  by 
the  OCKfl.  Ducts  for  partially  enclosed 
spaces  must  have  cowls  or  scoops  as 
required  by  paragraph  (i)  of  this  section. 

(b)  A  mechanical  exhaust  system 
required  by  paragraph  (a)(l)(ii)  of  this 
section  must  be  such  as  to  assure  the  air 
changes  as  noted  in  Table  182.460(b) 
depending  upon  the  size  of  the  space. 

TABt^  182.460(b) 


Siza  of  Spaca  in  Cubic  Feel 

MinulMper 

Om- 

Notover- 

air  change 

500 „   _ 

500 

1.000 
1.500 

2 

3 

1,000 

1.500....„ 

4 
5 

(c)  An  exhaust  blower  motor  may  not 
be  installed  in  a  duct,  and  if  mounted  in 
any  space  required  to  be  ventilated  by 
this  section,  must  be  located  as  high 
above  the  bilge  as  practicable.  Blower 
blades  must  be  nonsparking  with 
reference  to  their  housings. 

(d)  Where  a  fixed  gas  fire 
extinguishing  system  is  installed  in  a 
space,  all  powered  exhaust  blowers  for 


the  apace  must  automaticdly  shut  down 
upon  release  of  the  extinguishing  agent. 

(e)  Exhaust  blower  switches  must  be 
located  outside  trf  any  space  required  to 
be  ventilated  by  tnis  section,  and  must 
be  of  die  type  interlocked  with  the 
starting  switch  and  the  ignition  switch 
so  that  the  blowers  are  started  before 
the  engine  starter  motor  circuit  or  the 
engine  ignition  is  energized.  A  red 
warning  sign  at  the  switch  must  state 
that  the  blowers  must  be  operated  prior 
to  starting  the  engines  for  the  time 
sufficient  to  insure  at  least  one  complete 
change  of  air  in  the  space  served. 

(f)  The  area  of  the  ventilation  ducts 
must  be  sufficient  to  limit  the  air 
velodty  to  a  maximum  of  2.000  feet  per 
minute.  A  duct  may  be  of  any  shape, 
provided  that  in  no  case  will  one  cross 
sectional  dimension  exceed  twice  the 
other. 

(g)  A  duct  must  be  so  installed  that 
ordinary  collection  of  water  in  thie  bilge 
will  not  blodc  vapor  flow. 

(h)  A  duct  must  be  of  rigid  permanent 
construction,  which  does  not  allow  any 
appreciable  vapor  flow  except  through 
normal  openings,  and  made  of  the  same 
material  as  the  hull  or  of  non- 
combustible  material.  The  duct  mast 
lead  as  directly  as  possible  from  its 
intake  opening  to  its  terminus  and  be 
securely  fastened  and  supported. 

(i)  A  supply  duct  must  be  provided  at 
its  intake  opening  with  a  cowl  or  scoop 
having  a  free  area  not  less  than  twice 
the  required  duct  area.  When  the  cowl 
or  scoop  is  screened,  the  mouth  area 
must  be  increased  to  compensate  for  the 
area  of  the  screen  wire.  A  cowl  or  scoop 
must  be  kept  open  at  all  times  except 
when  the  weather  is  such  as  to  endanger 
the  vessel  if  the  openings  are  not 
temporarily  closed. 

(j)  Dampers  may  not  be  fitted  in  a 
supply  duct. 

(k)  A  duct  opening  may  not  be  located 
where  the  natural  flow  of  air  is  unduly 
obstructed,  adjacent  to  possible  sources 
of  vapor  ignition,  or  where  exhaust  air 
may  be  taken  into  a  supply  duct. 

(1)  Provision  must  be  made  for  closing 
all  supply  duct  cowls  or  scoops  and 
exhaust  duct  discharge  openings  for  a 
space  protected  by  a  fixed  gas 
extinguishing  system.  All  closure 
devices  must  be  readily  available  and 
mounted  in  the  vicinity  of  the  vent. 

(m)  A  vessel  of  not  more  than  65  feet 
in  length  carrying  not  more  than  12 
passengers,  with  ventilation 
installations  in  accordance  with 
American  Boat  and  Yacht  Council 
Project  H-2.  "Ventilation — Gasoline 
Boats."  or  33  CFR  Subchapter  S,  Subpart 
K.  "Ventilation  Systems."  will  be 
considered  as  meeting  the  requirements 
of  this  section. 


S  182.485    VanUaUonof 


(a)  A  space  containing  diesel 
machinery  must  be  fitted  with  adequate 
dripproof  ventilators,  trunks.'  louvers, 
etc.,  to  provide  sufficient  air  for  proper 
operation  of  main  engines  and  auxiliary 
engines. 

(b)  Air-cooled  propulsion  and 
auxiliary  diesel  engines  installed  below 
deck,  as  permitted  by  S  18Z420  of  this 
part,  must  be  fitted  with  air  supply  ducts 
or  piping  from  the  weather  deck.  The 
ducts  or  piping  must  be  so  arranged  and 
supported  to  be  capable  of  safely 
sustaining  stresses  induced  by  weight 
and  engine  vibration  and  to  minimize 
transfer  of  vibration  to  the  supporting 
structure.  Prior  to  installation  of 
ventilation  system  for  such  engines, 
plans  or  sketches  showing  machinery 
arrangement  including  air  supplies, 
exhaust  stack,  method  of  attachment  of 
ventilation  ducts  to  the  engine,  location 
of  spaik  arresting  mufflers  and  capacity 
of  ventilation  blowers  must  be 
submitted  to  the  Officer  in  Charge, 
Marine  Inspection,  for  approval. 

(c)  A  space  containing  diesel 
machinery  must  be  fitted  with  at  least 
two  ducts  to  furnish  natural  or  powered 
supply  and  exhaust  ventilation.  One 
duct  must  extend  to  a  point  near  the 
bottom  of  the  space,  and  be  so  installed 
that  the  ordinary  collection  of  water  in 
the  bilge  will  not  block  air  flow  in  the 
duct.  Where  powered  ventilation  is 
installed,  the  duct  extending  near  the 
bottom  of  the  space  must  be  the 
exhaust.  The  total  inlet  area  and  the 
total  outlet  area  of  each  ventilation  duct 
may  nol  be  less  than  one  square  inch  for 
each  foot  of  beam  of  the  vessel.  These 
minimum  areas  must  be  increased  as 
necessary  when  the  ducts  are 
considered  as  part  of  the  air  supply  to 
the  engines. 

(d)  A  duct  must  be  of  rigid  permanent 
construction,  which  does  not  allow  any 
appreciable  vapor  flow  except  through 
normal  openings,  and  made  of  the  same 
material  as  the  hull  or  of  non- 
combustible  material.  The  duct  must 
lead  as  directly  as  possible  from  its 
intake  opening  to  its  terminus  and  be 
securely  fastened  and  supported. 

(e)  A  supply  duct  must  be  provided 
with  a  cowl  or  scoop  having  a  free  area 
not  less  than  twice  the  required  duct 
area.  When  the  cowl  or  scoop  is 
screened,  the  mouth  area  must  be 
increased  to  compensate  for  the  area  of 
the  screen  wire.  A  cowl  or  scoop  must 
be  kept  open  at  ail  times  except  when 
the  weather  is  such  as  to  endanger  the 
vessel  if  the  openings  are  not 
temporarily  closed. 
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(f)  Dampen  may  not  b«  flttad  In  a 
•upply  duct. 

(g)  A  duct  opening  may  not  be  located 
where  (he  natural  flow  of  air  is  unduly 
obstructed,  adjacent  to  possible  sources 
of  vapor  ignition,  or  where  exhaust  air 
may  be  taken  into  a  supply  duct. 

(h)  Provision  must  be  made  for  closing 
all  supply  duct  cowls  or  scoops  and 
exhaust  duct  discharge  openings  for  a 
•pace  protected  by  a  flxed  gas 
extinguishing  system.  All  doeure 
devices  must  be  readily  available  and 
mounted  in  the  vicinity  of  the  vent. 

(i)  A  vessel  of  not  more  than  9&  feet  In 
length  carrying  not  more  than  12 
passengers,  with  ventilation 
Installations  in  accordance  with 
American  Boat  and  Yacht  Council 
Project  H-32.  "Ventilation— Diesel 
Boats,"  will  be  considered  as  meeting 
the  requirements  of  this  section. 

flta.470    VemaMono* 


(a)  UnleM  provided  with  venHlatlon 
which  complies  with  1 182.406  of  this 
part,  a  space  containing  a  diesel  fuel 
tank  and  no  machinery  must  meet  the 
requirements  of  this  paragraph. 

(1)  A  ipaca  of  500  cubic  feet  or  more 
In  volume  must  have  a  gooseneck  vent 
of  not  less  than  2V%  inches  in  diameter. 

(2)  A  space  of  less  than  SOO  cubic  feet 
In  volume  must  have  a  gooseneck  vent 
of  not  lesa  than  1  Vt  Inches  in  diameter. 

(b)  Vent  openings  may  not  be  located 
adfacent  to  possible  sources  of  vapor 
ignition. 

(c)  A  vessel  of  not  more  than  06  feet  in 
length  carrying  not  more  than  12 
passengers,  with  ventilation 
Installations  in  accordance  with 
American  Boat  and  Yacht  Council 
Project  H-32.  "Ventilation— Diesel 
■•ats."  will  be  considered  as  meeting 
IIm  requirements  of  this  section. 


tubparlf- 

litajoo 

(a)  A  vessel  must  be  provided  with  a 
satisfactory  arrangement  for  draining 
any  watertight  compartment,  other  than 
small  buoyancy  compartments,  under  all 
practical  conditions.  Sluice  valves  are 
not  permitted  in  watertight  bulkheads. 

(b)  A  veeael  of  not  more  than  06  feet 
tal  Ingth  carrying  not  more  than  12 
paaaengers  may  meet  the  requirements 
of  American  Boat  and  Yacht  Council 
Project  H-22  in  lieu  of  the  requirements 
of  this  subpart  provided  that  each 
watertight  compartment,  other  than 
small  buoyancy  compartments  and  the 
compartment  forward  of  the  collision 
bulkhead,  is  provided  with  means  to 
dewater. 

(c)  A  vessel  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers,  and  a 
vesse^of  more  than  05  feet  In  length 
carrying  more  than  ISO  passenger*,  must 
meet: 

(1)  Section  50.50-60  of  this  chapter, 
with  the  exception  of  |  56.5O-60(f). 
instead  of  1 182.510  of  this  subpart  and 

(2)  Section  50.50-55  of  this  chapter, 
disregarding  Note  1  in  Table  50.50-55. 
instead  of  1 182.520  of  this  subpart 

(d)  Special  consideration  may  be 
given  to  a  vessel,  such  as  a  dynamically 
supported  craft  that  has  a  high  degree 
of  subdivision  and  utilize  numerous 
small  buoyancy  compartments.  Where 
the  probability  of  flooding  of  the  space 
is  limited  to  external  hull  damage, 
compartment  drainage  may  be  omitted 
provided  it  can  be  sho«vn  by  stability 
calculations,  submitted  to  the  CXIMI, 
that  the  safety  of  the  vessel  will  not  be 
impaired. 

TAtU  182.520(a) 


I182J10 

(a)  A  vessel  of  at  least  20  feet  in 
length  must  be  provided  with  individual 
bilge  lines  and  bilge  suctions  for  each 
watertight  compartment,  except  that  the 
space  forward  of  the  collision  bulkhead 
need  not  be  fltted  with  a  bilge  suction 
line  when  the  arrangement  of  the  vessel 
is  such  that  ordinary  leakage  may  be 
removed  from  this  compartment  by  the 
use  of  a  hand  portable  bilge  pump  or 
other  equipment  and  such  equipment  is 
provided. 

(b)  A  bilge  pipe  in  a  vessel  of  not 
more  than  05  feet  in  length  must  be  not 
less  than  1  inch  nominal  pipe  size.  A 
bilge  pipe  in  a  vessel  of  more  than  65 
feet  in  length  must  be  not  less  than  1 V^ 
Inches  nominal  pipe  size.  A  bilge  suction 
must  be  fltted  with  a  suitable  strainer 
having  an  open  area  not  less  than  three 
times  the  area  of  the  bilge  pipe. 

(c)  Except  when  individual  pumps  are 
provided  for  separate  spaces,  individual 
bilge  suction  lines  must  be  led  to  a 
central  control  point  or  manifold  and 
provided  with  a  stop  valve  at  the  control 
point  or  manifold  and  a  check  valve  at 
some  accessible  point  in  the  bilge  line.  A 
stop-check  valve  located  at  a  control 
point  or  manifold  will  meet  the 
requirements  for  both  a  stop  valve  and  a 
check  valve. 

(d)  A  bilge  pipe  piercing  the  collision 
bulkhead  must  be  fltted  with  a  screw- 
down  valve  located  on  the  forward  side 
of  the  collision  bulkhead  and  operable 
from  the  weather  deck.  or.  if  it  is  readily 
accessible  under  service  conditions,  a 
screw-down  valve  without  a  reach  rod 
may  be  fltted  to  the  bilge  line  on  the 
after  side  of  the  collision  bulkhead. 


I182.S20 

(a)  A  veeael  must  be  provided  with 
bilge  pumps  in  accordance  with  Table 
182.520(a). 
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(b)  A  portable  hand  bilge  pump  must 
be: 

(1)  Capable  of  pumping  water,  but  not 
necessarily  simultaneously,  from  all 
watertight  compartments:  and 


(2)  Provided  with  suitable  suction  and 
discharge  hoses  capable  of  reaching  the 
bilges  of  each  watertight  compartment. 

(c)  Each  flxed  power  bilge  pump  must 
be  self-priming.  It  may  be  driven  off  the 


main  engine  or  other  source  of  power.  It 
must  be  permanently  connected  to  the 
bilge  manifold  and  may  also  be 
connected  to  the  Are  main.  If  of 


sufficient  capacity,  a  power  bilge  pomp 
may  also  serve  as  a  Are  pump. 

(d)  Where  two  flxed  power  bilge 
pumps  are  installed,  they  must  be  driven 
by  different  sources  of  power.  If  one 
pump  is  driven  off  the  main  engine  in  a 
•iagle  propulsion  engine  installation,  the 
other  must  be  independently  driven.  In  a 
twin  propulsion  engine  installation,  each 
pump  may  be  driven  off  a  different 
propulsion  engine. 

(e)  A  submersible  electric  bilge  pump 
may  only  be  use  as  a  power  bilge  pump 
required  by  Table  18Z.520{a)  on  a  vessel 
other  than  a  ferry,  of  not  more  than  65 
feet  in  length,  carrying  not  more  than  49 
passengers,  provided  that 

(1)  The  pump  is  listed  by  Underwriters 
Laboratories  Inc.  or  another 
independent  laboratory: 

(2)  The  pump  is  used  to  dewater  not 
more  than  one  watertight  compartment 

(3)  The  pump  is  permanently  mounted: 

(4)  The  pump  is  equipped  with  a 
strainer  which  can  be  readily  inspected  , 
and  deaned  without  removal; 

(5)  The  pump  discharge  line  is  suitably 
supported:  if  flexible  hose  is  used,  the 
hose  does  not  penetrate  any  required 
watertight  bulkheads: 

(6)  The  opening  in  the  hull  for  the 
pump  discharge  is  place  as  high  above 
the  waterline  as  possible;  and 

(7)  A  positive  shutoff  valve  is  installed 
at  the  hull  penetration. 

(f)  A  flexible  tube  or  hose  may  be 
used  instead  of  flxed  pipe  for  the 
discharge  line  of  a  submersible  electric 
bilge  pump  provided  the  hose  or  tube 
does  not  pentrate  any  required 
watertight  bulkheads  and  is: 

(1)  Of  substantial  construction 
suitable  for  the  intended  use:  and 

(2)  Highly  resistance  to  salt  water, 
petroleum  oil,  heat  and  vibration. 

(g)  If  a  flxed  hand  pump  is  used  to 
comply  with  Table  182.5ao(a)  of  this 
section,  it  must  be  permanently 
connected  to  the  bilge  system. 

(h)  On  a  vessel  of  not  more  than  95 
feet  in  length,  a  power-driven  fire  punp 
required  hy  1 181.300  of  this  subchapter 
may  serve  as  a  fixed  power  bilge  pump 
required  by  this  subpart  provided  it  has 
the  minimum  flow  rate  required  by 
Table  182.520(a)  of  this  section. 

(i)  On  a  vend  of  more  than  65  feet  in 
length,  a  power-driven  fire  pump 
required  by  i  181.300  of  this  subchapter 
may  serve  as  one  of  the  two  fixed  power 
bilge  pumps  required  by  this  subpart 
provided: 

(1)  The  bilge  and  fire  pump  systems 
are  interconnected; 

(2)  The  dedicated  bilge  pump  is 
capable  of  pumping  the  bilges  at  die 
tame  time  die  fire/bilge  pump  charges 
the  firemain;  and 


(3)  Stop  valves  and  check  valves  are 
installed  in  the  piping  to  isolate  the 
systems  during  simultaneous  operation 
and  prevent  possible  flooding  dirough 
the  bilge  system. 

(j)  A  catamaran  vessel  must  be 
equipped  with  bilge  pumps  for  each  hull 
as  if  each  hull  is  a  separate  vessel  in 
accordance  with  Table  182.520(a)  of  this 
section,  except  where: 

(1)  One  primary  pump  v  located  in 
each  hull; 

(2)  Each  primary  inunp  is  driven  by  an 
ind^>endent  source  of  power;  and 

(3)  The  bilge  system  is  permanendy 
cross-connected  between  hulls. 


$182,530 

(a)  On  a  vessel  of  at  least  20  feet  in 
length,  a  visual  and  audible  alarm  must 
be  provided  at  the  operating  station  to 
indicate  high  bilge  level  in  all  normally 
unattended  machinery  spaces  located 
below  the  deepest  load  wateriine. 

(b)  A  visual  indicatm*  must  be 
provided  at  the  operating  station  to 
indicate  when  any  automatic  bilge  pump 
is  operating. 

S182.S40   Baiaat  syatanw. 

(a)  Ballast  piping  must  not  be  installed 
in  any  compartment  integral  with  the 
hull  of  a  wooden  vessel  Where  the 
carriage  of  Uquid  ballast  in  such  a  vessel 
is  necessary,  suitable  ballast  tanks, 
structurally  independent  of  the  hull 
nuist  be  provided. 

(b)  Fixed  ballast  must  comply  with  the 
requirements  of  Part  178  of  this 
subchapter. 

Subpart  F—Stearing  Systams 

S182J00   QenaraL 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  self-propelled 
vessel  must  comply  with  the  provisions 
of  this  subpart 

(b)  A  vessel  of  m<H«  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  4S  passengers  must  meet 
the  applicable  requirements  for  steoing 
systems  in  Subchapters  F  and  J  of  this 
chapter. 


{182.610    Mainaleerinfli 

(a)  A  vessel  must  be  provided  with  a 
main  steering  gear  that  is: 

(1)  Of  adequate  strength  and  capable 
of  steering  the  vessel  at  all  service 
speeds; 

(2)  Designed  to  operate  at  maximum 
astern  speed  without  being  damaged  or 
jammed;  and 

(3)  Capable  of  moving  the  rudder  from 
35  degrees  on  one  side  to  30  degrees  on 
the  odier  side  in  not  more  than  28 
seconds  widi  the  vessd  moving  ahead 
at  maximum  service  speed. 


(b)  Contnd  of  the  main  steering  gear 
must  be  provided  from  the  operating 
station,  including  control  of  any 
necessary  ancillary  device  (motor, 
pump,  valve,  etc).  If  a  power-driven 
main  steering  gear  is  used,  a  visual 
means  to  indicate  operation  of  the 
power  units  must  be  provided  at  die 
operating  station. 

(c)  The  main  steering  gear  must  be 
designed  so  that  transfer  from  the  main 
steering  gear  or  control  to  the  auxiliary 
means  of  steering,  required  by  1 1824120 
of  this  subpart,  can  be  adneved  rapidly. 
Any  tools  or  equipment  necessary  to 
make  the  transfer  must  be  readily 
available.  Instructions  for  transfer 
procedures  must  be  posted  at  the 
location  where  transfer  is  carried  out 

(d)  Instantaneous  short  circuit 
protection  for  dectrical  power  and 
control  circuits,  sized  and  located  in 
accOTdance  with  {{ 111.93-11  (d)  and  (e) 
of  this  chapter,  must  be  provided. 
Overload  protection  is  prohibited. 

(e)  An  independent  rudder  angle 
indicator  must  be  provided  at  the 
operating  station  on  a  vessd  of  more 
than  65  feet  in  length  which  has  a 
power-driven  steering  gear. 

(f)  A  vessel  that  has  duplicate  steering 
gear  power  units,  including  pumps, 
reservoirs,  motors,  power  circuits, 
piping,  and  valves,  may  use  one  of  the 
power  units  to  serve  other  equipment  it 

(1)  Controls  for  the  other  equipment 
are  located  at  the  operating  station: 

(2)  Full  power  is  available  to  the 
steering  system  when  the  other 
equipment  is  not  in  operation;  and 

(3)  Hie  other  equipment  can  be 
readily  isolated  from  the  steering 
system,  and  instructions  are  posted  at 
the  isolation  point  as  to  procedure. 

(g)  The  operating  station  must  be 
arranged  to  permit  the  person  steering  to 
have  the  best  possible  all  around  vision. 

(h)  Power-driven  steering  systems 
must  be  arranged  to  automatically 
resume  operation,  without  reset  when 
power  is  restored  after  a  power  failure 

(i)  A  manual  means  must  be  provided 
to  center  and  steady  the  rudder(s)  in  an 
emergency. 

(j)  Strong  and  effective  rudder  stops 
must  be  provided  to  prevent  jamraing 
and  damage  to  the  rudder  and  its 
fittings.  These  stops  may  be  structural  or 
internal  to  the  main  steering  gear.  Power 
operated  steering  gear  must  have  a 
means,  such  as  a  limit  switch,  to  stop 
the  gear  before  it  readies  the  stops.  The 
limiting  device  must  operate 
independent  of  the  steering  gear 
contix>ls. 

(k)  Main  steoing  gear  consisting  of 
cables,  chains,  rocb.  and  similar  no»- 
hydraidic  means  must  have  bnfhcs  or 
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•pringt  lo  relieve  the  sleehng  gear  of 
■hockt  (o  \hn  rudder. 

(I)  All  switchea,  valves,  levers,  and 
other  devices  for  operating  the  steering 
gear  must  be  clearly  and  permanently 
marked  to  show  their  purpose  and 
operation. 


|1t2.U0    AuxMary  maana  of  ataeflna. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  vessel  must  be 
provided  with  an  auxiliary  means  of 
steering  that  is: 

(1)  Of  adequate  strength: 

(2)  Capable  of  moving  the  rudder  from 
IS  degrees  on  one  side  to  15  degrees  on 
the  other  side  in  not  more  than  60 
seconds  with  the  vetaal  at  one-half  its 
maximum  servica  speed  ahead,  or  7 
knots,  whichever  is  greater,  and 

(3)  Controlled  from  a  location  that 
permits  safe  maneuvering  of  the  vessel 
and  does  not  expose  the  person 
operating  the  auxiliary  means  of 
steering  to  extreme  danger  during 
nt^rmal  or  heavy  weather  operation. 

(b)  A  suitable  hand  tiller  may  be 
acceptable  as  th«  auxiliary  means  of 
steering  where  satisfactory  to  the 
Officer  in  Charge.  Marine  Inspection. 

(c)  An  auxiliary  means  of  steering 
need  not  be  provided  if: 

(1)  The  main  steering  gear  and  its 
controls  are  provided  in  duplicate: 

(2)  Multiple  screw  propulsion,  with 
Independent  pilothouse  control  for  each 
screw.  Is  provided,  and  the  vessel  is 
capable  of  being  steered  using 
pilothouse  control: 

(3)  No  regular  rudder  is  filled  and 
steering  action  is  obtained  by  a  change 
of  setting  of  the  propelling  unit:  or 

(4)  Where  a  rudder  and  hand  tiller  are 
the  main  steering  gear. 

f1t2J30    tpaclal  prooWona  tor 
I  Cfalt. 


uncontrolled  reversion  to  the 
displacement  mode. 

Subpart  O— Piping  Systems 


(a)  In  the  displacement  mode,  a 
dynamically  supported  craft  must 
comply  with  if  182.600  through  182.020 
of  this  subpart  or  be  provided  with 
equivalent  vessel  control  lo  the 
satisfaction  of  the  Officer  in  Charge. 
Marine  Inspection. 

(b)  Means  to  override  any  remote  or 
automatic  controls  associated  with  the 
dynamically  supported  mode,  and 
necessary  for  steering  in  the 
displacement  mode,  must  be  provided. 

(c)  Failure  of  power  systems  or  control 
systems  associated  with  steering  in  the 
dynamically  supported  mode  must  be 
visually  and  audibly  alarmed  at  the 
operating  station. 

(d)  To  the  greatest  extent  practicable, 
single  failures  in  the  steering  system  or 
other  directional  control  systems  on  a 
DSC  must  not  cause  unsafe  or 


1182.700 

Materials  used  in  piping  systems  must 
meet  the  requirements  of  this  subpart 
and  be  otherwise  acceptable  to  the 
Officer  in  Charge.  Marine  Inspection. 


|18a.710    Plptng  for  vital 

(a)  Vital  systems  are  those  systems 
which  are  vital  to  a  vessel's 
survivability  and  safety.  For  the  purpose 
of  this  part  the  following  are  vital 
systems: 

(1)  Fuel  system: 

(2)  Fire  main.  COi.  and  Halon  system. 

(3)  Bilge  system: 

(4)  Steering  system: 

(5)  Propulsion  system  and  its 
necessary  auxiliaries  and  controls: 

(6)  Ship's  service  and  emergency 
electrical  generation  system  and  its 
necessary  auxiliaries:  and 

(7)  A  marine  engineering  system 
identified  by  the  Officer  in  Charge. 
Marine  inspection,  as  being  crucial  to 
the  survival  of  the  vessel  or  to  the 
protection  of  the  personnel  on  board. 

(b)  For  the  purpose  of  this  part,  a 
•ystem  not  identiHed  in  paragraph  (a)  of 
this  section  is  a  non-vital  system. 

(c)  Piping  used  in  a  vital  system  on  a 
vessel  of  more  than  65  feet  in  length 
with  overnight  accommodations  for 
more  than  49  passengers,  or  on  a  vessel 
carrying  more  than  150  passengers,  must 
meet  Subpart  56.60  of  this  chapter. 

(d)  Piping  used  in  a  vital  system  on  a 
vessel,  other  than  a  vessel  to  which 
paragraph  (c)  of  this  section  applies, 
must: 

(1)  Be  composed  of  ferrous  materials 
except  when: 

(i)  Nonmetallic  piping  materials  are 
permitt^  by  i  182.720  of  this  subpart:  or 

(ii)  Nonferrous  metallic  piping 
materials  are  permitted  by  1 182.730  of 
this  subpart:  and 

(2)  If  subiect  to  a  pressure  of  more 
than  ISO  psi,  be  designed,  fabricated, 
and  inspected  in  accordance  with  the 
principles  of  ANSI  B31.1  or  other 
industry  standard  acceptable  to  the 
Commandant. 

1182.718    PIptngsublaeltemeraltianlSO 
pai  VI  nofF'Vfiai  eyeiems. 

Piping  subject  to  more  than  150  psi  in 
a  non-vital  system  must  be  designed, 
fabricated,  and  inspected  in  accordance 
with  the  principles  of  ANSI  B31.1  or 
other  industry  standard  acceptable  to 
the  Commandant. 

1182.720    NonmetaMc  pipino  materials. 

(a)  Nonmetallic  piping  materials  on  a 
vessel  of  more  than  65  feet  in  length 


with  overnight  accommodations  for 
more  than  49  passengers,  or  carrying 
more  than  150  passengers,  must  meet  the 
requirements  of  S  56.60-25  of  this 
chapter.  On  all  other  vessels  rigid 
nonmetallic  materials  may  be  used  only 
in  non-vital  systems  and  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section.  Flexible  nonmetallic  materials 
may  be  used  in  pneumatic  control 
systems. 

(b)  Nonmetallic  piping  must  not  be 
used  in  gasoline  or  diesel  fuel  systems. 
Flexible  nonmetallic  hose  may  be  used 
where  permitted  by  1 182.455  of  this 
part. 

(c)  Where  rigid  nonmetallic  material  is 
permitted  for  use  in  piping  systems  by 
this  section,  the  restrictions  in  this 
paragraph  apply. 

(1)  Penetrations  of  required  watertight 
decks  and  bulkheads  by  any  rigid 
plastic  pipe  are  prohibited,  except  when 
each  penetration  is  accomplished  using 
an  acceptable  metallic  ntting.  welded  or 
otherwise  attached  to  the  bulkhead  or 
deck  by  an  accepted  method  and  one  or 
more  metallic  shutoff  valves  are 
installed  adjacent  to  the  through  deck  or 
through  bulkhead  Htting. 

(2)  if  only  one  metallic  shutoff  value  is 
installed  it  must  be  operable  from  above 
the  bulkhead  deck.  If  two  valves  are 
installed,  one  on  either  side  of  the 
bulkhead,  the  valves  need  not  be 
operable  from  above  the  bulkhead  deck 
provided  immediate  access  to  both  is 
possible.  Where  both  plastic  and 
metallic  pipes  are  used  in  a  bulkhead 
penetrating  system  and  where  the  two 
materials  exist  entirely  on  opposite 
sides  of  the  bulkhead,  a  shutoff  valve 
must  be  installed  at  the  bulkhead  in  the 
metallic  part  of  the  system  with  the 
valve  being  capable  of  operation  from 
above  the  bulkhead  deck  or  locally  if 
immediate  access  is  possible. 

(3)  Protection  from  mechanical 
damage  must  be  specifically  considered 
and  all  protective  covering  or  shields 
must  be  installed  to  the  satisfaction  of 
the  Officer  In  Charge,  Marine 
Inspection. 

(4)  Through  hull  fittings  and  shutoff 
valves  must  be  metallic.  In  the  case  of 
nonmetallic  hulls,  materials  which  will 
afford  an  equal  degree  of  safety  and 
heat  resistivity  as  that  afforded  by  the 
hull  may  be  approved. 

(5)  The  material  specification  must 
show  that  the  rigid  nonmetallic  material 
possesses  characteristics  adequate  for 
its  intended  service  and  environment 
and  must  be  approved  for  use  by  the 
Officer  in  Charge.  Marine  Inspection. 


f  182.730    Nonfarroua  mstaWc  piping 


(a)  Nonferrous  metallic  piping 
materials  are  acceptable  for  use  in  the 
following: 

(1)  Non-vital  systems: 

(2)  Aluminum  fuel  piping,  if  of  a 
minimum  of  schedule  80  wall  thickness 
on  an  aluminum  hulled  vessel  and 
located  outside  the  machinery  space: 

(3)  Aluminum  bilge,  ballast,  and 
firemain  piping  on  an  aluminum  hulled 
vessel:  and 

(4)  Other  uses  specifically  accepted 
by  the  Officer  in  Charge.  Marine 
Inspection. 

(b)  Where  nonferrous  metallic 
material  is  permitted  for  use  in  piping 
systems  by  this  subpart  the  restrictions 
in  this  paragraph  apply: 

(1)  Provisions  must  be  made  to  protect 
piping  systems  using  aluminum  alloys  in 
high  risk  fire  areas  due  to  the  low 
melting  point  of  aluminum  alloys. 

(2)  Provisions  must  be  made  to 
prevent  or  mitigate  the  effect  of  galvanic 
corrosion  due  to  the  relative  solution 
potentials  of  copper  and  aluminum  and 
their  alloys,  when  used  in  conjunction 
with  each  other,  with  steel,  or  with  other 
metals  and  their  alloys,  when  an 
electrolyte  is  present. 

(3)  A  suitable  thread  compound  must 
be  used  in  making  up  threaded  joints  in 
aluminum  pipe  to  prevent  seizing.  Pipe 
in  the  annealed  temper  must  not  be 
threaded; 

(4)  The  use  of  alloys  with  a  copper 
content  exceeding  0.6  percent  is 
prohibited. 

(5)  The  use  of  cast  aluminum  alloys  in 
hydraulic  fluid  power  systems  must  be 
in  accordance  with  the  requirements  of 
i  5a30-15(e)  of  this  chapter. 

PART  1S3— ELECTRICAL 
INSTALLATIONS 


Sec. 

183.100  Intent 

183.115  Applicability  to  existing  vessels. 

163.130  Alternative  standards. 


I  Rac|uirvniants 

183.200    General  design,  installation,  and 

maintenance  requirements. 
183.210    Protection  from  wet  and  corrosive 

environments. 
183.220    General  safety  provisions. 

Subpart  C    Power  Sourcaa  and  DIstiWwtlon 
Systama. 

183.310    Power  sources. 

183.312    Power  sources  on  vessels  more  than 
66  feel  in  length  with  overnight 
accommodations  for  more  than  49 
passengers. 

183.320    Generators  and  motors. 

183.322    Multiple  generators. 

183.324    Dual-voltage  generators. 


183.330  DistritMition  panels  and 

switchboards. 

183.340  Cable  and  wiring  requirements. 

183.350  Batteries,  general 

183J52  Battery  categories. 

183JS4  Battery  insUllations. 

183jao  Semiconductor  rectifier  systems. 

183.370  System  and  equipment  grounding. 

183.380  Overcurrenl  protection. 

183.390  Shore  power. 

183.392  Radiotelephone  installations. 

Subfiart  D—UgMing  Systama. 

183.410    Lighting  fixture. 

183.420    Navigation  lights. 

183.430    Portable  lights. 

183.432    Emergency  lighting. 

183.434  LifeboaU  and  liferaft  floodlights  on 
vessels  more  than  65  feet  in  length  with 
overnight  accommodations  for  more  than 

48  passengers. 

183.440    Searchlight  on  dynamically 
supported  craft. 

Sultpart  E— MtocaManeoua  Systems  and 
Rs(|uifsiiisnts 

183.510    Propulsion  engine  control  systems. 

183.520    Lifeboat  winches. 

183.530    Ha:(ardous  areas. 

183.540    Elevators. 

183.550    General  alarm  system  on  vessels  of 
more  than  65  feet  in  length  with 
overnight  accommodations  for  more  than 

49  passengers. 

Authority:  46  U.S.C.  2104.  3306;  49  CFR  1.46. 

Subpart  A— General  Provisions 

•VI 

(1S3.100    Intsnt 

This  part  contains  requirements  for 
the  design,  construction,  installation, 
and  operation  of  electrical  equipment 
and  systems  including  power  sources, 
lighting,  motors,  miscellaneous 
equipment,  and  safety  systems. 


$183,115    AppllcabNity  to  exisling  < 

(a)  Except  as  otherwise  required  by 
paragraph  (b)  of  this  section,  an  existing 
vessel  must  comply  with  the  regulations 
in  this  part  or  with  the  regulations  on 
electrical  installations,  equipment  and 
material  applicable  to  the  vessel  [insert 
date  of  the  day  before  the  effective  date 
of  regulations]  and  the  following  specific 
sections  of  this  part  S§  183.420  and 
183.430. 

(b)  On  an  existing  vessel,  new 
installations  of  electrical  equipment  and 
material,  and  the  repair  of  cable  and 
wire,  that  are  completed  to  the 
satisfaction  of  the  cognizant  OCMI  on  or 
after  [insert  effective  date  of 
regulations}  must  comply  with  this  part 

§183.130    Attamativa  standards. 

(a)  A  vessel,  other  than  a  dynamically 
supported  craft,  of  not  more  than  65  feet 
in  length  carrying  npt  more  than  12 
passengers,  may  comply  with  the 
following  requirements  instead  of 
complying  with  the  requirements  of  this 
part  in  their  entirety: 


.  (1)  Section  183.420  of  this  part:  and 

(2)  The  following  American  Boat  and 
Yacht  Council  Ina  (ABYC)  Projects 
where  applicable: 

(i)  E-1,  Bonding  of  Direct  Current 
Systems: 

(ii)  E-8,  AC  Electrical  Systems  on 
Boats: 

(iii)  E-4,  IK  Electrical  Systems  on 
Boats:  and 

(iv)  A-16,  Electric  Navigation  Lights. 

(b)  A  vessel  with  an  electrical 
installation  operating  at  less  than  50 
volts  may  meet  33  CFR  183.430  instead 
of  i  183.340  of  this  part 

Subpart  B— General  Ref|uirements 

§183.200    General  design,  Instalation.  md 
maintenance  rsQulrsmants. 

Electrical  equipment  on  a  vessel  must 
be  installed  and  maintained  to: 

(a)  Provide  services  necessary  for 
safety  under  normal  and  emergency 
conditions; 

(b)  Protect  passengers,  crew,  other 
persons,  and  the  vessel  from  electrical 
hazards,  including  fire,  caused  by  or 
originating  in  electrical  equipment  and 
electrical  shock: 

(c)  Minimize  accidental  personnel 
contact  with  energized  parts;  and 

(d)  Prevent  electrical  ignition  of 
flammable  vapors. 

§  183.210    Protection  from  wwt  and 


(a)  Electrical  equipment  used  in  one  of 
the  following  locations  must  be 
dripproof: 

(1)  A  machinery  space; 

(2)  A  locati<Hi  normally  exposed  to 
splashing,  water  washdown.  or  other 
wet  conditions  within  a  galley,  a 
laundry,  or  a  public  washroom  or  toilet 
room  that  has  a  bath  or  shower  or 

(3)  Another  space  with  a  similar 
moisture  level. 

(b)  Electrical  equipment  exposed  to 
the  weather  must  be  watertight. 

(c)  Electrical  equipment  exposed  to 
salt  water  must  be  corrosion-resistant 

§183.220    General  safety  provisions. 

(a)  Electrical  equipment  and 
installations  must  be  suitable  for  the 
roll,  pitch,  and  vibration  of  the  vessel 
underway. 

(b)  All  equipment  including  switches, 
fuses,  lampholders,  etc..  must  be 
suitable  for  the  voltage  utilized. 

(c)  Receptacle  outlets  of  the  type 
providing  a  grounded  pole  or  a  specific 
direct  current  polarity  must  be  of  a 
configuration  that  will  not  permit 
improper  connection. 

(d)  All  electrical  equipment  and 
circuits  must  be  clearly  marked  and 
identified. 
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(e)  Any  cabinet,  panel  box.  or  other 
endoeure  containing  more  than  one 
•ource  of  power  must  be  fitted  with  a 
sign  warning  persons  of  this  condition 
and  identifying  the  circuits  to  be 
disconnected. 


Otolflbutlon  SystMiM 


lituio 

(a)(1)  Each  vessel  that  relies  on 
electricity  to  power  the  following  loads 
must  have  at  least  two  sources  of 
electricity  to  power  these  loads: 

(i)  The  vital  systems  listed  in  i  182.710 
of  this  subchapter, 

(ii)  Interior  lighting  except  for 
decorative  lights: 

(iii)  Steering  systems: 

(iv)  Communication  systems  including 
a  required  public  address  system: 

(v)  Navigation  equipment  and  lights; 

(vi)  Fire  protection  equipment:  and 

(vii)  Bilge  pumps. 

(2)  Except  as  provided  in  1 183J12  of 
this  part,  a  vessel  with  batteries  of 
adequate  capacity  and  a  generator  or 
alternator,  driven  by  a  propulsion 
engine,  complies  with  the  requirement  in 
paragraph  (a)(1)  of  this  section. 

(b)  Where  a  generator  driven  by  a 
propulsion  engine  is  utilised  as  a  source 
of  electrical  power,  a  vessel  speed 
change  or  throttle  movement  must  not 
interrupt  power  to  any  ship's  service 
load. 

|lt3.3l2   Pomm  munm  ew  swaali  man 

vn&n  w9  iwi  wf  wnyui  wnn  owrniyii 

acconwiooationa  for  aioce  wan  se 

A  vessel  of  more  than  65  feet  in  length 
with  overnight  accommodations  for 
more  than  48  passengers  must  have: 

(a)  An  electrical  power  supply  which 
compUes  with  the  requirements  of 
Subpart  111.10  of  this  chapter  and 

(b)  A  final  emergency  power  source 
with  sufficient  capacity  to  power  the 
loads  listed  in  1 11Z15-6  of  this  chapter. 

1 1t3.320    Qeneratora  and  motors. 

(a)  Each  generator  and  motor  must  be: 

(1)  In  a  location  that  is  accessible, 
adequately  ventilated,  and  as  dry  as 
practicable:  and 

(2)  Mounted  above  the  bilges  to  avoid 
damage  by  splash  and  to  avoid  contact 
with  low  lying  vapors. 

(b)  Each  generator  and  motor  must  be 
designed  for  an  ambient  temperature  of 
SO  *C  (122  '¥]  except  that: 

(1)  If  the  ambient  temperature  in  the 
space  where  a  generator  or  motor  will 
be  located  will  not  exceed  40  'C  under 
normal  operating  conditions,  the 
generator  or  motor  may  be  desij^ned  for 
an  ambient  temperature  of  40  *C;  and 


(2)  A  generator  or  motor  designed  for 
40  *C  may  be  used  in  SO  *C  ambient 
locations  provided  the  generator  or 
motor  is  derated  to  80  percent  of  the  full 
load  rating,  and  the  rating  or  setting  of 
the  overcurrent  devices  is  reduced 
accordingly. 

(c)  A  voltmeter  and  an  ammeter, 
which  can  be  used  for  measuring  voltage 
and  current  of  a  generator  that  is  in 
operation,  must  be  provided  for  a 
generator  rated  at  50  volts  or  more.  For 
each  alternating-current  generator,  a 
means  for  measuring  frequency  must 
slso  be  provided  Additional  control 
equipment  and  measuring  instruments 
must  be  provided,  if  needed,  to  ensure 
satisfactory  operation  of  each  generator. 

(d)  Each  generator  and  motor  on  a 
vessel  of  not  more  than  65  feet  in  length 
must  have  a  nameplale  attached  to  it 
indicating: 

(1)  The  manufacturer's  name: 

(2)  its  rating  in  volts  and  amperes  or 
volts  and  watts: 

(3)  When  intended  for  connection  in  a 
normally  grounded  configuration,  the 
grounding  polarity;  and 

(4)  For  a  generator  or  motor  derated  in 
accordance  with  paragraph  (bH2)  of  this 
section,  the  derated  capacity. 

(e)  Each  generator  on  a  vessel  of  more 
than  65  feet  in  length  must  have  a 
nameplate  attached  to  it  indicating: 

(1)  The  manufacturer's  name, 
generator  type,  and  frame  designation; 

(2)  Output  in  kilowatts  or  horsepower 
rating: 

(3)  Kind  of  rating  (continuous, 
overload,  etc.): 

(4)  Amperes  at  rated  load,  voltage, 
and  frequency; 

(5)  Number  of  phases,  if  applicable; 

(6)  Type  of  winding  (DC): 

(7)  When  intended  for  connection  in  a 
normally  grounded  configuration,  the 
grounding  polarity;  and 

(8)  For  a  generator  derated  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  the  derated  capacitv. 

(0  Each  motor  on  a  vessel  of  more 
than  65  feet  in  length  must  have  a 
nameplate  attached  to  it  containing  the 
information  required  by  Article  430  of 
NFPA  70.    National  F.lectrical  Code." 


operated  in  parallel  with  another 
generator  when  the  installation  meets 
ii  111.05-13. 111.12-ll(f).  111.30-19(8). 
and  111.30-25(d)  of  this  chapter. 


1183422 

When  a  vessel  uses  two  or  more 
generators  to  supply  ship's  service 
loads,  as  required  by  i  183410(a)  of  this 
part,  the  following  requirements  must  be 
met: 

(a)  Each  generator  must  have  an 
independent  power  source:  and 

(b)  The  generator  circuit  breakers 
must  be  interlocked  to  prevent  the 
generators  from  being  simultaneously 
connected  to  the  switchboard  except  for 
the  circuit  breakers  of  a  generator 


1183424 

When  a  dual-voltage  generator  is 
installed  on  a  vessel: 

(a)  The  neutral  of  a  dual-voltage 
system  must  be  solidly  grounded  at  the 
switchboard  and  be  accessible  for 
checkiitg  the  insulation  resistance  of  the 
generator  to  ground  before  the  generator 
is  cofuiected  to  the  bus;  and 

(b)  Ground  detection  must  be 
provided  that: 

(1)  For  an  alternating  current  system, 
meets  i  111.05-27  of  this  chapter  and 

(2)  For  a  direct  current  system,  meets 
i  111.05-29  of  this  chapter. 

1183430    OtoWbuUen 


(a)  Each  distribution  panel  and 
switchboard  must  be  in  as  dry  a  location 
as  practicable,  accessible,  adequately 
ventilated,  and  protected  from  falling 
debris  and  dripping  or  splashing  water. 

(b)  Each  distribution  panel  or 
switchboard  must  be  totally  enclosed 
and  of  the  dead  front  type. 

(c)  Each  switchboard  must  have  non- 
conductive  handrails. 

(d)  Each  switchboard  must  be  fitted 
with  a  dripshield. 

(e)  Distribution  panels  and 
switchboards  which  are  accessible  from 
the  rear  must  be  protected  to  prevent  a 
person  from  accidentally  contacting 
energized  parts. 

(f)  Working  space  must  be  provided  in 
front  of  each  main  distribution  panel 
and  switchboard  and  in  the  rear  of  each 
main  distribution  panel  and  switchboard 
that  is  accessible  from  the  rear. 

(g)  Non-conducting  mats  or  grating 
must  be  provided  on  the  deck  in  front  of 
each  switchboard  and.  if  accessible 
from  the  rear,  on  the  deck  in  the  rear  of 
the  switchboard. 

(h)  All  uninsulated  current-carrying 
parts  must  be  mounted  on 
noncombustible.  non-abaorbent  high- 
dielectric  insulating  material. 

(i)  Equipment  mounted  on  a  hinged 
door  of  an  enclosure  must  be 
constructed  or  shielded  so  that  a  person 
will  not  accidentally  contact  live  parts 
of  the  door  mounted  equipment  when 
the  door  is  open  and  the  circuit 
energized. 

(j)  Switchboards  and  distribution 
panels  must  be  adequately  sized  for  the 
expected  loads. 


{183440 

(a)  Wire,  when  used  in  systems 
greater  than  50  volts,  must  be  in  a 


conduit  or  other  enclosure.  Conduit  used 
to  protect  wire  shall  have  drain  holes  to 
prevent  the  build  up  of  condensation. 

(b)  All  cable  and  wire  must: 

(1)  Have  stranded  copper  conductors 
with  sufficient  current-carrying  capacity 
for  the  circuit  in  which  they  are  used; 

(2)  Be  installed  in  a  manner  to  avoid 
or  reduce  interference  with  radio 
reception  and  compass  indication; 

(3)  Be  protected  from  the  weather 

(4)  Be  supported  in  such  a  maimer  as 
to  avoid  chaflng  or  other  damage; 

(5)  Not  be  installed  with  sharp  bends; 

(6)  Be  protected  by  metal  coverings  or 
other  suitable  means  if  in  areas  subject 
to  mechanical  abuse; 

(7)  Be  suitable  for  low  temperature 
and  high  humidity  if  installed  in 
refrigerated  compartments; 

(8)  Not  be  located  in  a  tank  unless  the 
cable  provides  power  to  equipment  in 
the  tank;  and 

(9)  Have  sheathing  or  wire  insulation 
compatible  with  the  fluid  in  a  tank  when 
installed  in  compliance  with  paragraph 
(b)(B)  of  this  section. 

(c)  Conductors  in  power  and  lighting 
circuits  must  be  No.  14  AWG  or  lai^er. 
Conductors  in  control  and  indicator 
circuits  must  be  No.  22  AWG  or  larger. 

(d)  Cable  and  wire  for  power  and 
lighting  circuits  must: 

(1)  Meet  SecUon  310-13  of  the  NFPA 
Publication  No.  70,  "National  Electrical 
Code."  except  that  asbestos  insulated 
cable  and  diy  location  cables  can  not  be 
used: 

(2)  Be  listed  by  Underwriters 
Laboratories  Inc.  as  UL  Boat  or  VL 
Marine  cable;  or 

(3)  Meet  {111.60  of  this  chapter. 

(e)  Cable  or  wire  serving  vital  systems 
listed  in  {  182.710  of  this  subchapter  or 
emergency  loads  must  be  routed  as  far 
as  practicable  from  high  risk  fire  areas 
such  as  galleys,  laundries,  and 
machinery  spaces. 

(f)  Cable  or  wire  serving  duplicated 
equipment  must  be  separated  so  that  a 
casualty  that  affects  one  cable  does  not 
affect  the  other. 

(g)  Each  connection  to  a  conductor  or 
terminal  part  of  a  conductor  that  is 
larger  than  No.  10  AWG  must  be  made 
within  an  enclosure  and  have: 

(1)  A  pressure-type  connector  on  each 
conductor 

(2)  A  solder  lug  on  each  conductor 

(3)  A  splice  made  with  a  pressure-type 
connector  to  a  flexible  lead  or 
conductor  or 

(4)  A  splice  that  is  soldered,  brazed,  or 
welded  to  a  flexible  lead  or  conductor. 

(h)  Each  connection  to  a  conductor  or 
a  terminal  part  of  a  conductor  that  is  No. 
10  AWG  or  smaller  must  be  made  within 
an  enclosure  and: 


(1)  Meet  paragraph  (g)  of  this  section; 
or 

(2)  Have  clamps  or  screws  with 
terminal  plates  that  have  turned  lugs  or 
other  suitable  means  to  capture  the 
terminal. 

(i)  A  connector  or  lug  of  the  set  screw 
type  must  not  be  used  with  a  stranded 
conductor  smaller  than  No.  14  AWG 
except  if  there  is  a  non-rotating  follower 
that  travels  with  the  set  screw  and 
makes  pressure  contact  with  the 
conductor. 

(j)  Each  pressure-type  wire  coimector 
and  lug  must  meet  UL  486A. 

(k)  Each  terminal  block  must  have  6- 
32  terminal  screws  or  larger. 

(I)  Wire  connectors  utilized  in 
conjunction  with  screw-type  terminal 
blocks  must  be  of  the  captive  type  such 
as  the  ring  or  the  flanged  spade  type. 

(m)  A  cable  must  not  be  spliced  in: 

(1)  A  hazardous  location;  or 

(2)  In  another  location  except: 

(i)  A  cable  installed  in  a  subassembly 
may  be  spliced  to  a  cable  installed  in 
another  subassembly; 

(ii)  For  a  vessel  receiving  alterations, 
a  cable  may  be  spliced  to  extend  a 
circuit; 

(iii)  A  cable  having  a  large  size  or 
exceptional  length  may  be  spliced  to 
facilitate  its  installation:  and 

(iv)  A  cable  may  be  spliced  to  replace 
a  damaged  section  of  the  cable  if,  before 
replacing  the  damaged  section,  the 
insulation  resistance  of  the  remainder  of 
the  cable  is  measured,  and  it  is 
determined  that  the  condition  of  the 
insulation  is  unimpaired. 

(n)  All  material  in  a  cable  splice  must 
be  chemically  compatible  with  all  other 
material  in  the  splice  and  with  the 
materials  in  the  cable. 

(0)  Ampacities  for  conductors  must 
meet  Section  310-15  of  NFPA  70, 
"National  Electrical  Code."  or  IEEE 
Standard  45,  as  appropriate. 

(p)  Conductors  must  be  sized  so  that 
the  voltage  drop  at  the  load  terminals 
does  not  exceed  10  percent. 

(q)  Each  armored  cable  metallic 
covering  must: 

(1)  Be  electrically  continuous;  and 

(2)  Be  grounded  at  each  end  of  the  run 
to: 

(i)  The  metallic  hull;  or 
(ii)  The  common  ground  plate  on 
nonmetallic  vessels;  and 

(3)  Have  final  sub-circuits  grounded  at 
the  supply  end  only. 

(r)  A  portable  or  temporary  electric 
cord  or  cable  must  be  constructed  and 
used  in  compliance  with  the 
requirements  of  i  111.60-13  of  this 
chapter  for  a  flexible  electric  cord  or 
cable. 


§183450    Batteries,  generaL 

(a)  Where  provisions  are  made  for 
charging  batteries,  there  must  be  natural 
or  induced  ventilation  to  dissipate  the 
gases  generated. 

(b)  Each  battery  must  be  located  as 
high  above  the  bilge  as  practicable  and 
be  secured  to  protect  against  shifting 
with  the  roll  and  pitch  of  the  vessel. 

(c)  Batteries  must  have  free  space 
above  them  for  accessibility  and 
removal. 

(d)  Connections  must  be  made  to 
battery  terminals  with  permanent  type 
connectors.  Spring  clips  or  other 
temporary  type  clamps  are  prohibited. 

(e)  Batteries  must  be  mounted  in  trays 
Hned  with,  or  constructed  of.  lead  or 
other  material  which  is  resistant  to 
damage  by  the  electrolyte. 

(f)  Battery  chargers  must  have  an 
ammeter  connected  in  the  charging 
circuit. 

(g)  If  the  batteries  are  not  adjacent  to 
a  distribution  panel  or  switchboard 
which  distributes  power  to  the  lighting, 
motor,  and  appliance  circuits,  the 
battery  lead  must  be  fused  at  the 
battery. 

S  183452    Battery  categories. 

(a)  Large.  A  large  battery  installation 
is  one  connected  to  a  battery  charger 
having  an  output  of  more  than  2  kw 
computed  from  the  highest  possible 
charging  current  and  the  rated  voltage  of 
the  battery  installation. 

(b)  Moderate.  A  moderate  battery 
installation  is  one  connected  to  a 
battery  charger  having  an  output  of 
between  0.2  kw  and  2  kw  computed 
from  the  highest  possible  charging 
current  and  the  rated  voltage  of  the 
battery  installation. 

(c)  Small.  A  small  battery  installation 
is  one  connected  to  a  battery  charger 
having  an  output  of  less  than  0.2  kw 
computed  from  the  highest  possible 
charging  current  and  the  rated  voltage  of 
the  battery  installation. 

§  183454    Battery  insta8ations. 

(a)  Large  batteries.  Each  large  battery 
installation  must  be  in  a  room  used  only 
for  batteries  or  in  a  box  on  deck.  Electric 
equipment  in  a  battery  room  must  be 
approved  by  an  independent  laboratory 
for  Class  L  Division  1.  Group  B 
hazardous  locations  and  meet  subpart 
111.105  of  this  chapter. 

(b)  Moderate  batteries.  Each 
moderate  battery  installation  must  be  in 
a  room  used  only  for  batteries,  in  a  box 
on  deck,  or  in  a  box  or  locker  in  another 
space  which  is  well  ventilated  and 
protected  from  falling  objects. 

(c)  Small  batteries.  Each  small  battery 
installation  must  be  located  in  a  well 


48M 


Psdwal  ttMw/Vot-  M.  Nal8/Monday.  JanuMy  Sq  Ifl80/Propoted  RmIm 


ventilated  space  and  protected  from 
falling  obiectt.  A  umU  battarv 
liutaUatkMi  muat  not  b«  in  a  doMt 
•toreroom.  or  similar  tpao*. 

|1«JI0   tamlcondurtof  fCtWIar 


(a)  Each  aemiconductor  rectifier 
■yttem  mutt  have  an  adequate  heat- 
removal  aystem  that  prevents 
overheating. 

(b)  Where  a  semiconductor  rectifier 
system  is  used  in  a  propulsion  system  or 
in  other  vital  systems  it  must 

(1)  Have  a  current  limiting  circuit; 

(2)  Have  external  overcunrent 
protection:  and 

(3)  Meet  Section  35  J4.4  of  the 
American  Bureau  of  Shipping's  llules 
for  Building  and  Classing  Steel  Vessels." 


(2)  Bettery  systems  for  enaine  starting. 

(h)  Cable  armor  must  not  be  used  to 
ground  electrical  aquipaBafit  or  systems. 

(i)  Receptacle  outlets  and  attacfament 
plugs  for  portable  lamps,  tools,  and 
similar  apparatus  operating  at  100  volts 
or  more,  must  have  a  grounding  pole  and 
a  grounchi^  conductor  in  the  portable 
cord. 

U)  Bach  nonmetallic  mast  and  top 
mast  muat  have  a  lightning  ground 
conductor. 


(a)  All  metallic  enclosures  and  frames 
of  electrical  equipment  must  be 
permanently  grounded  to  the  hull  on  a 
metallic  vessel.  On  a  nonmetallic  vessel 
the  enclosures  and  frames  of  electrical 
equipment  must  be  bonded  together  to  a 
common  ground  by  a  normally  non- 
current-carrying  conductor.  Metallic 
cases  of  instruments  and  secondary 
windings  of  instrument  transformers 
must  be  grounded. 

(b)  If  a  grounded  distribution  system 
is  provided,  there  must  be  only  one 
connection  to  ground,  regardless  of  the 
number  of  power  sources.  This  ground 
connection  must  be  at  the  switdhboard 
or  at  the  common  ground  plate,  which 
must  be  accessible. 

(c)  On  a  nonmetallic  vessel  where  a 
ground  plate  is  provided  for  radio 
equipment,  it  must  be  connected  to  the 
common  ground. 

(d)  On  a  metallic  veaael  a  ptmnded 
alternating-current  ajfslem  must  be 
grounded  to  the  hull.  On  a  nonmetallic 
vessel  the  neutral  must  be  connected  to 
the  common  ground. 

(e)  Equipment  grounding  conductors 
must  be  sized  in  accordance  with 
Section  2S0-«5  of  the  NFPA  7a 
"National  Electrical  Code." 

(f)  Each  insulated  grounding 
condxictor  of  a  cable  must  be  identified 

~  by  one  of  the  following  means: 

(1)  A  green  braid  or  green  insulation: 

(2)  Stripping  the  insiuation  from  the 
entire  exposed  length  of  the  grounding 
conductor  or 

(3)  Marking  the  expoaed  insulation  of 
the  grounding  conductor  with  green  tape 
or  green  adhesive  labels. 

(g)  A  vessel's  hull  must  not  carry 
current  as  a  conductor  except  for  the 
following  systems: 

(1)  Impressed  current  cathodic 
protection  systems;  or 


fltlMO   Overeurrem 

(a)  Overcurrent  protection  must  be 
provided  for  each  ungrounded  conductor 
for  the  purpose  of  opening  the  electric 
circuit  if  the  c\irrent  reaches  a  value  that 
causes  an  excessive  or  dangerous 
temperature  in  the  conductor  or 
conductor  insulation. 

(b)  A  conductor  of  a  control.  Interiock. 
or  indicator  circuit,  such  as  a  conductor 
for  an  instrument  pilot  Hght  ground 
detector  light  or  potential  transformer, 
muat  be  protected  by  an  overcurrent 
device. 

(c)  Each  generator  must  be  protected 
by  an  overcurrent  device  set  at  a  value 
not  exceeding  115  percent  of  the 
generator  full-load  rating. 

(d)  All  drcaits  other  than  steering 
system  circuits  must  be  protected 
against  both  overload  and  short  circuit 

(e)  Each  steering  gear  feeder  circuit 
must  be  protected  by  a  circuit  breaker 
that  meeU  the  requireesenU  of  f  111.03- 
11  {6]  and  (e)  of  this  chapter. 

(f)  Each  lighting  brancn  circuit  must 
be  protected  against  overcurrent  either 
by  fuses  or  circuit  breakers  rated  at  not 
more  than  30  ampei  ea. 

(f)  Conductors  must  be  protected  in 
accordance  with  their  current-carrying 
capacities.  If  the  allowable  current- 
carrying  capacity  does  not  correspond 
to  a  standard  device  size,  the  next  larger 
overcurrent  device  may  be  used 
provided  it  does  not  exceed  150%  of  the 
conductor  current-carrying  capacity. 

(h)  Overcurrent  devices  must  be 
installed  to  protect  motor  conductors 
and  control  apparatus  against 
overcurrent  due  to  short  circuits  or 
ground  faults.  These  devices  must  be 
capable  of  carrying  the  starting  current 
of  the  motor. 

(i)  An  emergency  switch  must  be 
provided  in  the  normally  ungrounded 
main  supply  conductor  from  a  battery. 
The  switch  must  be  located  as  close  to 
the  battery  as  practicable. 

(j)  The  grounded  conductor  of  a  circuit 
must  not  be  disconnected  by  a  switch  or 
circuit  breaker,  unless  the  ungrounded 
conductors  are  simultaneously 
disconnected. 

(k)  Disconnect  means  must  be 
provided  on  the  supply  side  of  and 


adjacent  to  all  fuaes  for  the  purpoee  of 
de-eneigising  the  fuses  for  inspection 
and  maintenance  purpoees. 

(1)  If  the  disconnect  means  is  not 
within  sight  of  the  equipment  that  the 
circuit  supplies,  means  must  be  provided 
for  locking  the  disconnect  device  in  the 
open  position. 

(m)  Fuses  must  be  of  the  cartridge 
type  only  and  be  listed  by  Underwriters 
Liboratories  or  another  independent 
laboratory. 

(n)  Each  circuit  breaker  must  meet  UL 
460  and  be  of  the  manually  reaet  type 
desifl^Mdfor 

(1)  Inverse  time  delay; 

(2)  Instantaneous  short  circuit 
protection:  and 

(3)  Switching  duty  if  the  breaker  is 
used  as  a  switch. 

(o)  Each  circuit  breaker  must  indicate 
whether  it  is  in  the  open  or  closed 
position. 
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A  vessel  with  an  electrical  system 
operating  at  more  than  SO  volts,  which 
has  provision  for  shore  power,  must 
meet  the  following: 

(a)  A  than  power  connection  box  or 
receptacle  must  be  permanently 
installed  at  a  convenient  location; 

(b)  A  cable  connecting  the  shore 
power  connection  box  or  receptacle  to 
the  switchboard  or  main  distribution 
panel  must  be  permanently  installed; 

(c)  A  circuit  breaker  must  be  provided 
at  the  switchboard  or  main  distribution 
panel  for  the  shore  power  connection; 
and 

(d)  The  circuit  breaker,  required  by 
paragraph  (c)  of  this  section,  must  be 
interiocked  «vith  the  vessel's  power 
sources  so  that  shore  power  and  the 
vessel's  power  sources  nay  not  be 
operated  simultaneously. 


A  separate  circuit,  with  overcurrent 
protection  at  the  main  distribution 
panel,  must  be  provided  for  each 
radiotelephone  installation. 

Subpart  D-UghMng  9yst««m 


I1U.410    UgMlnal 

(a)  Each  lighting  fixture  globe,  lens,  or 
diffuser  must  have  a  high  sb«ngth  guard 
or  be  made  of  high  str«agth  material, 
except  in  an  accommodation  space, 
radio  room,  galley,  or  similar  space 
where  it  is  not  subject  to  damage. 

(b)  A  lighting  fixture  may  not  be  used 
as  a  connection  box  for  a  circuit  other 
than  the  branch  circuit  supplying  the 
fixture. 

(c)  A  lighting  fixture  must  be  installHl 
as  followtfi^^ 


(1)  Each  fixture  must  comply  with 
8  163.200  of  this  part 

(2)  Each  lighting  flxture  and 
lampholder  must  be  Fixed.  A  fixture 
must  not  be  supported  by  the  screw 
shell  of  a  lampholder. 

(3)  Each  pendant-type  lifting  fixtare 
must  be  suspended  by  and  supplied 
through  a  threaded,  rigid  conduit  stem. 

(4)  Each  tablelamp,  desklamp, 
floorlamp,  or  similar  equipment  must  be 
secured  in  place  so  that  it  cannot  be 
displaced  l^  the  roll  or  pitch  of  the 
vessel. 

(d)  A  lifting  fixtare  in  an  electrical 
system  operating  at  more  than  50  voHs 
must  comply  with  the  requirements  of 
UL595. 

1163.420    Navigation  Nghts. 

(a)  A  vessel  of  not  more  than  65  fieet 
in  length  mast  have  navigation  lights 
that  are  in  compliance  %vith  the 
applicable  navigation  rules  except  that 
the  OCMl  may  exempt  a  vessel  viiddt 
is  restricted  to  operating  on  a  short 
restricted  route  from  sunrise  to  sunset  in 
good  visibility,  from  this  requirement 

(b)  A  vessel  of  more  than  65  feet  in 
length  must  have  navigation  lights  that 
are  in  compliance  with  ( 111.75-17(d)  of 
this  chapter  except  that  the  OCMI  may 
exempt  a  vessel,  which  is  restricted  to 
operating  on  a  short  restricted  route 
from  sunrise  to  sunset  in  good  visibility, 
from  this  requirement. 


{163.430 

Each  vessel  must  be  equipped  with  at 
least  two  portable  battery  lights.  One  of 
these  lights  must  be  located  at  the 
operating  station  and  the  other  at  the 
access  to  the  propulsion  machinery 
space. 


9163.432 

(a)  A  vessel  of  not  more  than  65  feet 
in  length  must  have  adequate  emergency 
lighting  fitted  along  the  line  of  escape  to 
the  main  deck  from  all  passenger 
accommodation  spaces  locat^  below 
the  main  deck. 

(b)  A  vessel  of  more  than  65  feet  in 
length,  and  a  dynamically  supported 
craft,  must  have  adequate  emergency 
lighting  for  passageways,  stainvays,  and 
escape  trunks  in  passenger 
accommodation  spaces,  crew 
accommodation  spaces,  machinery 
spaces,  and  all  other  spaces  which  may 
be  routinely  occupied  by  persons.  The 
emergency  lighting  must  be  sufficient  to 
allow  passengers  and  crew  to  find  their 
way  to  open  decks. 

(c)  The  emergency  lighting  required  by 
paragraphs  (a)  and  (b)  of  this  section 
must  automatically  actuate  upon  failure 
of  the  main  lifting  system.  If  a  vessel  is 
not  equipped  with  a  single  source  of 


power  for  emergency  lifting,  it  must 
have  individual  battery  powered  lights 
which: 

(1)  Are  autootatically  actuated  upon 
loss  of  normal  powen 

(2)  Are  not  readily  portable: 

(3)  Are  connected  to  an  automatic 
battery  charger,  and 

(4)  Have  sufficient  capacity  for  6 
hours  of  continuous  (iteration. 

(d)  A  vessel  of  more  than  66  feet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers  must  have 
an  emergency  Hurting  system  which 
complies  with  Part  112  of  this  chapter. 


§  163j434    LMataalMrt 


Each  vessel  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers  must  have 
floodlights  for  ilhuninattng  the  stowage 
position  and  embarkation  station  of 
lifeboats  and  liferafts.  These  floodli^ts 
must  meet  the  requirements  of  S  111.7S- 
16  of  this  chapter. 


cnrtL 

A  dynamically  supported  craft 
certificated  for  nighttime  operation  shall 
be  equipped  with  a  searchlight 
controllable  from  the  vessel's  operating 
station  and  suitable  for  the  vessel's 
route. 


Subpart  I 

and  RaquirtmanU 


iSyttams 


§183.510 
systems. 


rTopumon  efiQine  comroi 


(a)  A  vessel  must  have: 

(1)  Two  means  of  controlling  each 
propulsion  engine  which  are 
independent  of  each  other 

(2)  A  means  at  each  propulsion  engine 
of  readily  disconnecting  the  remote 
engine  control  linkage  to  permit  local 
operation:  or 

(3)  On  a  multiple  engine  vess^  an 
independent  means  of  controlling  each 
propubion  engine. 

(b)  A  vessel  must  have  a  rdiable 
means  for  shutting  down  a  propulsion 
engine,  which  is  independent  of  the 
engine's  speed  control,  at  every  location 
where  the  propulsion  engine  can  be 
controlled. 

(c)  A  propulsion  engine  control 
system,  including  pibthouse  control 
must  be  designed  so  that  a  loss  (d  power 
to  the  control  system  does  not  result  in 
an  increase  in  shaft  speed  or  propeller 
pitch. 


{183.520 

Each  electric  power-operated  Ufeboat 
winch  must  meet  IS  111.95  and  160l015 
of  this  chapter. 

{183.530    Hazardous  area*. 

(a)  Electrical  equipment  in  a 
machinery  space  with  gasoline  engines 
must  be  explosionproof  or  ignition- 
protected,  or  be  part  of  an  intriiuically 
safe  system. 

(b)  Electrical  equipment  in  paint 
lockers  used  to  store  paint  oil, 
turpentine,  or  other  QammaUe  liquids 
must  be  explosionproof  or  be  part  of  an 
intrinsically  safe  system. 

(c)  Explosionproof  equipment  and 
intrinsically  safe  systems  must  meet  the 
requirements  of  S  111.105  of  this  chapter. 

{183.540    Elevators. 

Each  electric  power,  control,  and 
interiock  circuit  of  an  elevator  on  a 
vessel  must  meet  the  requirements  of 
ANSI  A17.1. 


{ 183.550   Ganecal  alarm  cystam  on 
vesaals  of  more  than  65  feet  ki  length  witti 
ovemlglit  accommodations  for  more  Ifian 
49  pasaengers. 

(a)  A  vessel  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers  must  have  a 
general  alarm  which  meets  the 
requirements  of  Sut^rt  113.25  of  this 
chapter. 

(b)  The  public  address  system 
required  by  8  184.610  of  this  subchapter 
may  be  utilized  to  sound  the  general 
alarm  signal 

PART  184— VESSEL  CONTROL  AMD 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

Subpart  A—CantTtt  Provisiona 

Sec 
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dynamically  supported  craft 
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1M.420    Charts  and  nautical  publication*. 


1M.S02    Requiramenl*  of  Iha  Federal 

Communication*  Coinmis*i(in. 
IMMe    RmerjiRncy  broadcast  placard 

tiAnart  F— Conlral  Mid  htteriMl 


1M.0U2    Internal  communication  ayttenM. 
1M.810    Public  addres*  *yslem*. 
1M  620    Stabilize  lion  systems  oi) 
dynamically  supported  crafL 

1M.70S    Oil  pollution  prevention  equipment 

and  procedure*. 
IM.TM    Marine  sanitation  device*. 
lM.no    PIrat  aid  kit*. 
1M.720    Rmer^ncy  equipment  on  ve**el* 

more  than  05  feel  in  length  with 

overnight  accommodation*  for  more  than 

40  passengers. 
AutlMMily:  40  U.&C  2104.  3306:  40  CFR  1.46. 

Sutopjft  A—Q9ntnt  FfovWons 


I1M.100 

Vesael  control  syatem*  and  other 
miscellaneous  systems  and  equipment 
required  by  this  part  must  be  suitable 
for  the  purposes  intended. 


1194.118    Ap^flceMNty  to  etlelinf  \ 

(a)  An  existing  vessel  need  not 
comply  with  ||  184.402(d).  184.404. 
184.408. 184.408. 184.4ia  and  184.602  of 
this  part  unlets  the  OCMI  specifically 
requires  compliance  due  to  the  route  or 
service  of  the  vessel. 

(b)  An  existing  vessel  need  not 
comply  %vith  the  requirement*  of 

1 184.810  of  this  part  until  (insert  date  5 
years  after  effective  dale  of  regulations) 
or  10  years  after  its  keel  was  laid  or  the 
vessel  was  at  a  similar  stage  of 
construction,  whichever  is  later. 

(c)  An  existing  vessel  need  not  comply 
with  the  requirements  of  i  184.710  of 
this  part  until  (insert  date  of  day  1  year 
after  effective  date  of  regulations). 

Subpart  •—Cooking  and  HMtIng 


1 184  JOG 

Cooking  and  heating  equipment  must 
be  suitable  for  marine  use.  Equipment 
designed  and  Installed  In  accordance 
with  ABYC  Standards  A-3  and  A-7  or 
NFPA  302.  except  as  provided  in 
1 184.202  of  this  subpart,  complies  with 
this  requirement. 


1184^81 

(a)  The  use  of  gasoline  for  cooking, 
boating,  or  lighting  is  prohibited  on  all 
vessels. 

(b)  Except  as  provided  by  1 184.240. 
the  carriage  or  use  of  liquefied  or  non- 
hquefied  gases  and  certain  flammable 
liquids  as  ships'  stores  is  prohibited  by 
Part  147  of  this  chapter. 


f  184.210    HaalinQ  e<|ul|iHiam. 

(a)  Each  heater  must  be  so 
constructed  and  installed  as  to  prevent 
the  hanging  from  it  of  items  such  as 
towels  and  clothing. 

(b)  Each  electric  space  heater  must  be 
provided  with  a  thermal  cutout  to 
prevent  overheating. 

(c)  Each  heater  element  of  an  electric 
space  heater  must  be  of  an  enclosed 
type,  and  the  element  case  or  jacket 
must  be  made  of  a  corrosion  resistant 
material 

I184J18    Cooking  oquipmant 

(a)  Doors  on  a  cooking  appliance  must 
be  provided  with  heavy  duty  hinges  and 
locking  devices  to  prevent  accidental 
opening  in  heavy  seas. 

(b)  A  cooking  appliance  must  be 
installed  to  prevent  movement  in  heavy 
seas. 

(c)  For  a  grill  or  similar  type  of 
cooking  appliance,  mean*  must  be 
provided  to  collect  grease  or  fat  and  to 
prevent  its  spillage  on  wiring  or  the 
deck. 

(d)  Crab  rails  must  be  Installed  on  a 
cooking  appliance  when  determined  by 
the  OCMI  to  be  necessary  for  safety. 

(e)  Sea  rails,  with  suitable  barriers  to 
prevent  accidental  movement  of  cooking 
pots,  must  be  installed  on  a  cooking 
range. 

(0  Electric  connections  for  a  cooking 
appliance  must  be  dripproof. 


1184.240 

(Final  rules  developed  under  Coast 
Guard  Docket  83-013.  Carriage  and  Use 
of  Liquefied  and  Non-liquefied  Gas  as 
Cooking  Fuel*  on  Vessel*  Carrying 
Passenger*,  will  be  inserted  in  this 
section.) 

SubpSVt  C     MOOfWIQ  MM  TOWwIQ 

Enuipmont 

I184J00    Oreundtacklaandiiioortna 


A  vessel  must  be  fitted  with  ground 
tackle  and  mooring  line*  necessary  for 
the  vessel  to  be  safely  anchored  and 
moored.  The  ground  tackle  and  mooring 
lines  provided  must  be  satisfactory  for 
the  size  of  the  vessel,  the  waters  on 
which  the  vessel  operates,  and  other 
operating  hazards. 


1164.310 

craft. 

(a)  A  dynamically  supported  craft 
must  be  suitably  equipped  to  make  the 
vessel  capable  of  being  towed  safely  in 
the  worst  mtended  operating  conditions 
at  a  maximum  towing  speed  satisfactory 
to  the  OCMI. 

(b)  The  to%ving  arrangements  and  all 
eyebolts.  fairleads.  and  bitts  must  be  so 
constructed  and  attached  to  the  hull  that 


if  they  are  damaged,  the  watertight 
integrity  of  the  vessel  will  not  be 
impaired. 

Subpart  I>-ltovlgatlon  Equipmont 


1184.402 

(a)  Except  as  otherwise  provided  in 
this  section,  every  vessel  must  be  fitted 
with  a  suitable  magnetic  compass 
designed  for  marine  use. 

(b)  The  following  vessels  need  not  be 
fitted  with  a  compass: 

(1)  A  vessel  on  a  rivers  route: 

(2)  A  nonself-propelled  vessel:  and 

(3)  A  vesael  operating  on  short 
restricted  routes  on  lakes,  bays,  and 
soiuids. 

(c)  When  a  vessel  is  underway,  a 
compass  required  by  paragraph  (a)  of 
this  section,  must  be  mounted  at  the 
operating  station. 

(d)  Except  on  a  vessel  limited  to 
daytime  operations,  the  compass  must 
be  illuminated. 

1184.404    Radar. 

(a)  The  following  self-propelled 
vessels  must  be  fitted  with  a  general 
marine  radar  system  for  surface 
navigation  with  a  radar  screen  mounted 
at  the  operating  station: 

(1)  A  vessel  of  more  than  65  feet  in 
length  with  overnight  accommodations 
for  more  than  49  passengers: 

(2)  A  vessel  %vith  an  oceans, 
coastwise,  or  Great  Lakes  route  carrying 
more  than  49  passenger*,  except  a 
vessel  operated  on  a  short  restricted 
route  when  the  OCMI  has  determined 
that  a  radar  is  not  necessary  due  to  the 
vessel's  route  and  local  weather 
conditions; 

(3)  A  vessel  carrying  more  than  ISO 
passengers,  except  a  vessel  operated  on 
a  short  restricted  route  when  the  OCMI 
has  determined  that  a  radar  is  not 
necessary  due  to  the  vessel's  route  and 
local  weather  conditions:  and 

(4)  A  dynamically  supported  craft 
when  ceriificated  for  ni^ttime  or 
restricted  visibility  operation. 

(b)  The  radar  and  its  installation  must 
be  suitable  for  the  intended  speed  and 
route  of  the  vessel 

1184.408    8paad  Indicating  dovtoea  tar 


A  DSC  must  be  fitted  «vith  a  means  for 
indicating  speed  along  its  track.  The 
OCMI  muy  waive  this  requirement  when 
he  conclude*  that  the  ve*Ber*  route  and 
worst  intended  operating  conditions  do 
not  require  such  a  device. 


S  184.408 

A  vessel  of  more  than  65  feet  in  length 
and  a  DSC  except  an  air  cushion 
vehicle,  must  be  fitted  with  a  fathometer 
unless  the  vessel  or  DSC  operates  on  a 
short  restricted  route  for  which  the 
OCMI  has  determined  that  a  fatluuneter 
is  not  necessary. 

S  184.410 


A  vesael  oa  an  oceans  reuie  must  be 
equipped  witk  aa  electtanic  poaatioa 
Tixing  device,  capable  of  provitbig 

accurate  fixes  for  the  aree  in  which  the 
vessel  tolerates,  to  the  satisfactioo  of  tbe 
OCMI. 

i  184.412    cQulpnaiil  tar  nIgM  aperaflon 
of  dynaiMcaay  i 


A  DSC  must  be  equipped  writh  any 

additional  equipment  wWdi  fbe  OCMf 

determines  ia  neoaaaaty  fiat  aparatiag 

the  vesael  at  i     ' 

S  184.420 

(a)  As  appropriate  for  the  bitandad 
voyage,  a  vessel  must  carry  adaqoate 
and  up-to-data: 

(1)  Charta  of  large  enough  acaJa  to 
make  safe  navigation  paaaibia: 

(2)  U.S.  Coast  PUot  or  similar 
publication; 

(3)  Coast  Guard  Light  List; 

(4)  Tide  tables  pubBshed  by  the 
National  Ocean  Service;  and 

(5)  Current  tables  published  by  the 
Natkmal  Ocean  Service,  or  a  river 
current  publication  issued  by  the  U.S. 
Army  Corps  of  Engineers  or  a  river 
authority. 

(b)  Extracts  from  the  publications 
listed  above  for  the  areas  to  be  transited 
may  be  provided  instead  of  the  complete 
publication. 

Subpart  E-RkIo 

8184.502    WsjalisiiiSiiia  of  the  Federal 

A  vessel  must  comply  with  the 
applicable  requirements  for  radio 
telegraph,  radiotdephone,  and  EnRB 
installations,  induding  the  requirements 
for  a  station  license  and  installation 
certificates  to  be  issued  by  the  Federal 
Communications  Commission,  as  set 
forth  in  47  CFR  Part  80. 

S  184  J06    Emergency  broadcast  placard. 

A  durable  placard  must  be  posted 
next  to  all  radiotelephone  installations 
with  the  following  instructions  and 
information,  specinc  to  the  individual 
vessel,  indicated  on  it: 


Emergency  I 

(1)  Make  sure  your  radiotelepbooe  is  on. 

(2)  Select  156.8  mHz  (channel  16  VltFl  or 
2182  kHz.  (Channel  16  VHP  and  2182  kHz  on 
SSB  are  for  emergency  and  calling  purposes 
only.) 

(3)  ftess  microphone  bntton  and,  speaking 
slowly — clearly— calmly,  sejr: 

"MAYDAY— MAYDAY-MA  YDAY~  for 
*ituations  involving  Immediate  Danger  to  Life 
and  Pnpeitf.  and 

"PAN  PAN-PAN  PAN-PAN  PAN"  for 
orgeat  ntualkms  where  there  Is  No 
bHsediate  Danger  to  Life  or  Property. 

(4)  Sar  "THIS  IS  (mSEXT  VESSEL'S 
NAME),  (INSatT  VESSB.-S  NAME). 
(INSERT  VESSB.'S  NAME).  dNSERT 
VESSEL'S  CALL  SIGN).  OVER." 

(5)  Release  the  microphone  button  briefly 
and  listen  for  acknowledgnient  If  no  one 
answers,  repeat  step*  3  ft  4. 

(6)  If  there  ia  — ackaewliilgaiiMt.  or  if  tbe 


-MAYDAY"  or  •'PAN  PAN".  (INSERT 
VESSEL'S  NAMEk" 

(7)  OESCRIBB  YCXn  POGmON  I 
latHvda  aad  laagitada  eaankMtat.  LORAN 
cocidlnate«.arraaitaaihiiariagisraia 
kim—  pataL 

(8)  8TATKTHB  NATURE  OF  THE 
DISTRB8S. 

(9)  GIVE  NUMBER  OF  PERSONS  ABOARD 
AND  THE  NATURE  OF  ANY  INJURIES. 

(10)  ESTIMATE  THE  PRESENT 
SEAWORTHII4ESS  OF  YOUR  VESSEL. 

(11)  mUEFLY  nESCRlHE  YOUR  VESSEL 
(INSERT  LENGTH.  COLOR.  HULL  TYPE. 
TRIM  MASTS,  POWER  ANY  ADDITIONAL 
DISTINGUISHING  FEATURES). 

(12)  Say:  "I  WHJ.  BE  LISTENING  ON 
CHANNEL  16/2182." 

(13)  End  message  by  saying:  'THIS  IS 
(INSERT  VESSEL'S  NAME  &  CALL  SIGN)." 

(14)  If  your  situation  permits,  stand  by  the 
radio  to  await  further  communication  with 
the  Coast  Guard  or  another  vessel.  If  no 
answer,  repeat,  then  try  another  channel. 

Subpdrt  F~"Cofttroi  attd  brtomal 
CommunicatkMii  SyaUnid 

§184.602    Internal  communicatioii 
system*. 

(a)  A  vessel  equipped  with  pilothouse 
control  must  have  a  fixed  means  of  two- 
way  communication  from  tbe  operating 
station  to  the  location  where  the  means 
of  controlling  the  propulsion  machinery, 
required  by  SS  183.510(a)(1)  or 
183.510(a)(2)  of  diis  subchapter,  is 
located. 

(b)  A  vessel  equipped  with  auxiliary 
means  of  steering,  required  by  §  182.620 
of  this  subchapter,  must  have  a  fixed 
means  of  two-way  commur.icaticrj  from 
the  operating  station  to  the  location 
where  the  auxiliary  means  of  steering  is 
controlled. 


(c)  When  tfie  propulsion  machinery  of 
a  vessel  cannot  be  controQed  from  the 
operating  station,  an  efficient 
commimication  system  mtist  be 
provided  between  the  operating  station 
and  die  propulsion  machinery  space. 

(d)  When  the  Locations  addressed  in 
paragraphs  (a),  (b).  and  (c)  of  tfiis 
section  are  suificiently  close  together, 
direct  voice  communication  satisfactory 
to  the  cognizant  OCMI  is  acceptable 
instead  of  the  required  fixed  means  of 
communications. 

(e)  A  means  of  communication  must 
be  provided  to  enaUe  die  crew  members 
of  a  dynamically  supported  craft  to 
communicate  with  eadi  other,  from  all 
spaces  where  crew  members  work  and 
the  crew  accommodation  spaces,  in  an 
emergency. 

(f)  A  means  of  commtmication  must 
be  provided  on  a  dynamically  supported 
craft  between  the  operating  station  and 
spaces  where  any  machinery  essential 
to  the  safe  operation  of  the  vessel  can 
be  controlled. 

§184.610    Pub«c  address  systems. 

(a)  A  dynamically  supported  craft  a 
vessel  with  more  than  one  passenger 
deck,  and  a  vessel  with  overnigbt 
accomauxlatioas  must  have  a  public 
address  system,  operable  from  tbe 
operating  station,  except  that  a  public 
address  system  is  not  required  on  a 
vessel  of  not  more  dian  65  feet  in  length 
and  carrying  not  more  than  49 
passengers  if  a  public  announcement 
made  from  die  operating  station  wrthoot 
electronic  amplincation  can  be  heard,  to 
the  satisfaction  of  the  OCML  throughout 
the  passenger  accommodation  spaces 
during  normal  operating  conditions. 

(b)  On  a  vessel  of  not  more  than  65 
feet  in  length,  a  battery  powered 
bullhorn  may  serve  as  the  public 
address  system  if  audible  Uiroughont  the 
passenger  accommodation  spaces  of  a 
vessel  and  provided  that  the  batteries 
are  OMmected  to  a  battery  charger  when 
not  in  use  to  keep  the  batteries  at  a  fully 
charged  level. 

(c)  On  a  vessel  of  more  than  65  feet  in 
length,  the  public  address  system  most 
be  a  fixed  installation  and  be  audible 
throughout  all  accommodation  spaces 
and  odier  spaces  normally  manned  by 
crew  members. 

§184.620    Stabiliadan  systems  on 

dynamically  supported  craft 

(a)  A  stabilization  system  on  a  DSC 
which  is  designed  to  control  the  attitude 
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of  the  vtMeL  including  he«I.  trim. 
couTM.  and  height,  or  to  ttabillxe  its 
motion,  including  roll,  pitch,  yaw.  and 
heave,  must  be  approved  by  th« 
cogniiant  OCMI. 

(b)  A  stabilization  system  on  a  DSC 
Including  an  automatic  stabilization 
system,  must  be  controllable  at  tha 
operating  station. 

(c)  When  not  in  us«  or  upon  system 
failure,  the  directional  control  and 
■tabilizing  devices  of  a  stabilization 
qrttem  on  a  DSC  must  revert  to  and 
iMBain  in  neutral  position  without 
affecting  other  vessel  controls  or  the 
ability  to  put  the  craft  into  the 
displacement  mode. 

(d)  A  DSC  with  an  automatic 
aiabiKAdiii>n  system  must  be  fitted  with: 

(1)  ( utomatic  safety  controls  capable 
of  putting  the  vessel  into  the 
displacement  mode  if  a  condition 
impairing  safety  arises;  and 

(2)  means  at  the  operating  station  to 
override  and  cancel  the  override  of  an 
automatic  safety  control. 

ttubpft  Q    MlacellBneoue 

|1t4.702    0«  polutton  pravantion 
a^uipfnara  ano  pcooaourea* 

A  vessel  must  comply  with  the 
applicable  design,  equipment,  personnel 
procedures,  and  record  requirements  of 
33  CFR  Parts  151.  ISS.  and  156. 


|1«4.704 

A  vtsaal  with  installed  toilet  facilities 
uuat  have  a  marine  sanitation  device  in 
compliance  with  33  CFR  Part  159. 

|1M.71«   nralaMktta. 

A  vessel  must  carry  a  first  aid  kit 
approved  under  1 160.041  of  this  chapter 
or  a  kit  with  equivalent  contents. 
Instructions,  and  markings.  The  contents 
must  be  stowed  in  a  suitable  container. 
easily  visible  and  readily  available  to 
the  crew. 

§  f 64.790    Ceiac^ancy  a^uipmafn  on 

}  ran  eo  iwi  w%  wmf^u%  wmi 


A  vessel  of  more  than  65  feel  in  length 
with  overnight  accommodations  for 
more  than  49  passengers  must  carry 
emergency  equipment  in  compliance 
with  the  requirements  of  i  77  JO  of  this 
chapter. 

PART  1tft-0PERATI0N8 


Sac 

IBS.  too    General  rf>quirem«nl. 

18&.nS    Applicability  to  existing  vessels. 


1B5.::04    SuiMtHnce  of  mHrine  casually 

notice. 
18r>  206    Wriilen  report  of  marine  iiisualty. 
laS  2U7    Alcohol  or  drug  iim  by  Individuals 

din^tly  involved  In  casualtips. 
185.206    DamHjte  to  pressure  vessels. 
1SS.220    Records  of  a  voyage  resulting  in  a 

marine  casually. 
185.230    Report  of  accident  to  aid  to 

navlgallon. 
185.240    Reports  when  state  of  war  exists. 
185.25U    Assistance  required. 
185.260    Ruperts  of  potential  vess**!  casualty. 
185.280    CMficlHl  loglKwk  for  foreign  voyages. 
185  282    IrOgbook  for  vessels  of  more  than  65 

f»«t  in  length  with  overnight 

accommodations  for  more  than  49 

passengers. 


•ubpartC- 

naQutranianta 

185.304    Navigation  underway. 

185.306    Passengers  excluded  from  operating 

station. 
185.310    Compliunce  with  provisions  of 

Certificate  of  Inspection. 
185.320    Steering  gear,  controls,  and 

communication  system  tests. 
185  330    Hatches  and  other  openings 
185.340    Vessels  carrying  vehicles. 
185.350    Fueling  of  vessels  using  fuel  having 

a  flash  point  of  110  'F.  or  lower  (gasoline. 

etc.). 
185.352    Ventilation  of  gasoline  machinery 

spaces. 
185.356    Carriage  of  hazardous  materials. 
185.360    Use  of  auto  pilot. 
185.370    Recliless  or  negligent  operation. 

Subpart  D— Craw  Raqulremanls 

185.402    Licenses. 
185.410    Watchmen. 
186.420    Crew  training. 
185.430    Qualified  radar  observer  on  DSC. 
185.432    Crew  member  at  embarkation 
stations  on  DSC 


SubpwtE 


for  Emafoenctaa 


185.502    Crew  and  passenger  list 
185.504    Passenger  count. 
185.506    Passenger  safety  orientation. 
185.506    Wearing  of  lifejackets. 
185.810    Emergency  instrtictlons. 
185J12    Recommended  emergency 

instruction  placard. 
185314    Station  bill. 
185.515    Passenger  safety  bill. 
185.518    Ufeiacliet  placards. 
185.518    Inflatdlile  liferufl  placards. 
185.520    Abandon  ship  and  man  overboard 

training  and  drills. 
185.524    Fire  fighting  training  and  drills. 
185.530    Responsibilities  of  licensed 

individuals. 


)  CaauaWaa  and  VeyaBa 
185.202    Notice  of  casualty. 


185.802    Hull  markings. 

185.604     Ufesaving  equipment  markings. 

185.808    Escape  hatches  and  emergency 

exits. 
185.606    Fuel  shutoff  valves. 
185.610    Watertight  doors  and  watertight 

hatches. 
185.612    Fire  protection  equipment. 


tubpart  Q— Opf  atlooal  Raadlnaaa. 
Matntananca.  and  Inapection  of  Ufesaving 
cQuipfnant 

185.700    Operational  readiness. 
185.702    Maintenance. 
185.7(M     Mninlenance  of  fulls. 
185.720    Weekly  maintenance  and 

inspections. 
185.722    Monthly  inspections. 
185.724    Quarterly  inspections. 
185.726    Annual  inspections. 
185.730    Servicing  of  inflatable  liferafts. 

InflatRble  buoyant  apparatus,  inflatable 

lifejarkets.  and  inflated  rescue  beats. 
185.740    Periodic  servicing  of  hydrostatic 

release  units. 

Subpart  H—OynamicaMy  Supported  Craft 
Oparationa 

185  800    Operating  requirements. 

185.810    Operating  manual. 

18&4I12    Contents  of  operating  manual. 


SubpartI 

1BS.9U0    Penalty  for  violations. 
185.910    Revocation  and  suspension. 

Authority:  46  U.S.C.  2104.  330&  6101.  7701. 
BIOS:  49  CFR  1.46. 

Subpart  A— Oanaral  Provlatona 

i  165.100    Qanaral  raqutramont 

A  vessel  must  be  operated  in 
accordance  with  applicable  laws  and 
regulations  and  in  such  a  manner  as  to 
afford  adequate  precaution  against 
hazards  which  might  endanger  the 
vessel  and  the  persons  being 
transported. 

f16S.11S    AppicabMWy  to  wiaMog  vaaaata. 

(a)  An  existing  vessel  need  not 
comply  with  the  requirements  of 

S  185.602(b)  of  this  part  until  completion 
of  the  next  drydock  of  the  vessel, 
required  by  i  176.600  of  this  subchapter, 
after  (insert  effective  dale  of 
regulations). 

(b)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
tS  185.604  and  185.610  of  this  part, 
where  the  size  and  contents  of  the 
markings  required  by  18  185.604  and 
185.610  vary  from  the  size  and  contents 
of  required  markings  on  lifesaving 
equipment,  watertight  doors,  and 
watertight  hatches  on  the  vessel  prior  to 
(insert  effective  date  of  regulations), 
until  the  existing  markings  are  no  longer 
legible  as  determined  by  the  cognizant 
OCMI. 

(c)  An  existing  vessel  need  not  comply 
with  the  requirements  of  SS  185.514, 
185.515. 185.516.  and  185.604(i)  of  this 
part  until  completion  of  the  next 
inspection  for  certification  after  (insert 
effective  date  of  regulations). 

(d)  An  existing  vessel,  which  is  a 
dynamically  supported  craft,  need  not 
comply  with  the  requirements  of 

il  185.430  and  165.810  of  this  part  until 
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(insert  data  of  day  one  year  after 
effective  date). 


and  Voyage 


f16$.202    Notice  of  caauatty. 

The  owner,  agent,  master,  or  person  in 
charge  of  a  vessel  involved  in  a  marine 
casualty  shall  give  notice  as  soon  as 
possible  to  the  nearest  Coast  Guard 
Marine  Safety  or  Marine  Ins{>ection 
Office  whenever  the  casualty  involves 
any  of  the  following: 

(a)  All  accidentafgroundings  and  any 
intentional  grounding  which  also  meet 
any  of  the  other  reporting  criteria  or 
creates  a  hazard  to  navigation,  the 
environment,  or  the  safety  of  the  vessel; 

(b)  Loss  of  main  propulsion  or  primary 
steering,  or  any  associated  component 
or  control  system,  the  loss  of  which 
causes  a  reduction  of  the  maneuvering 
capabilities  of  the  vessel.  Loss  means 
that  systems,  component  parts,  sub- 
systems, or  control  systems  do  not 
perform  the  specified  or  required 
function; 

(c)  An  occurrence  materially  and 
adversely  affecting  the  vessel's 
seaworthiness  or  fitness  for  service  or 
route,  including  but  not  limited  to  fire, 
flooding,  or  failure  or  damage  to  fixed 
fire  extinguishing  systems,  Kfesaving 
equipment.  auxiOary  power  generating 
equipment,  or  bilge  pumping  systems; 

(d)  Loss  of  life; 

(e)  bijury  which  requires  professional 
medical  treatment  beyond  first  aid  and. 
in  the  case  of  a  person  engaged  or 
employed  on  board  a  vessel  in 
commercial  service,  which  renders  the 
individual  unfit  to  perform  routine 
vessel  duties; 

(f)  An  occurrence  not  meeting  any  of 
the  above  criteria  but  resulting  in 
damage  to  property  in  excess  of  $25,000. 
Damage  cost  includes  the  cost  of  labor 
and  material  to  restore  the  property  to 
the  service  condition  which  existed 
prior  to  the  casualty,  but  does  not 
include  the  cost  of  salvage,  cleaning,  gas 
fiveing,  drydocking,  or  demurrage. 

(g)  A  vessel  is  excluded  from  the 
lequirements  of  paragraphs  (d)  and  (e) 
of  this  section  with  respect  to  the  death 
or  injury  of  shipyard  or  harbor  workers 
when  such  accidents  are  not  the  result 
of  either  a  vessel  casualty  (e.g.  collision) 
or  a  vessel  equipment  casualty  (e.g. 
cargo  boom  failure)  and  are  subject  to 
the  reporting  requirements  of  the 
Occupational  Safety  and  Health 
Administration  under  29  CFR  Part  1904. 


S16S.204 
noUoa. 


Subctanca  of  marina  casualty 


The  notice  required  in  S  185.202  must 
include  the  name  and  official  number  of 
the  vessel  involved,  the  name  of  the 


vessel's  owner  or  agent  the  nature  and 
circumstances  of  the  casualty,  the 
locality  in  which  it  occurred,  the  nature 
and  extent  of  injury  to  persons,  and  the 
damage  to  property. 

9 165.206  Willlan  rapoft  of  marine 
ceauaity. 

(a)  In  addition  to  the  notice  required 
by  S  185.202,  the  owner,  master,  agent, 
or  person  in  charge  of  the  vessel  shall, 
within  five  days,  report  in  writing  to  the 
Officer  in  Chai^ge,  Marine  Inspection,  at 
the  port  in  which  the  casualty  occurred 
or  nearest  the  port  of  first  arrival.  The 
written  report  required  for  vessel  or 
personnel  accidents  must  be  made  on 
Form  CG-26e2. 

(b)  If  filed  without  delay,  the  Form 
CG-2692  may  also  provide  the  notice 
required  by  S  185.202. 

9165.207  Aleobolordruauaaby 
aHHviuuaK  oncny  invonraa  in  caauareaa. 

(a)  For  each  marine  casualty  required 
to  be  reported  by  i  185.202  of  this  part, 
the  owner,  agent  master,  or  person  in 
charge  of  the  vessel  shall  determine 
whether  there  is  any  evidence  of  alcohol 
or  drug  use  by  individuals  directly 
involved  in  the  casualty. 

(b)  The  owner,  agent  master,  or 
person  in  charge  of  the  vessel  shall 
include  in  the  written  report  Form  CO 
2692.  submitted  for  the  casualty 
information  which: 

(1)  Identifies  those  individuals  for 
whom  evidence  of  drug  or  alcohol  use. 
or  evidence  of  intoxication,  has  been 
obtained  and. 

(2)  Specifies  the  method  used  to 
obtain  such  evidence,  such  as  personal 
observation  of  the  individual,  or  by 
chemical  testing  of  the  individual. 

(c)  An  entry  shall  be  made  in  the 
official  log  book  if  carried,  pertaining  to 
those  individuals  for  whom  evidence  of 
intoxication  is  obtained.  The  individual 
must  be  informed  of  this  entry  and  the 
entry  must  be  witnessed  by  a  second 
person. 

(d)  If  an  individual  directly  involved 
in  a  casualty  refuses  to  submit  to,  or 
cooperate  in,  the  administration  of  a 
timely  chemical  test  when  directed  by  a 
Coast  Guard  commissioned,  warrant  or 
petty  office,  or  any  other  law 
enforcement  officer  authorized  to  obtain 
a  chemical  test  under  Federal,  state,  or 
local  law,  or  by  the  owner,  agent 
master,  or  person  in  charge,  this  fact 
shall  be  noted  in  the  official  log  book,  if 
carried,  and  in  the  written  report  (Form 
CG  2692),  and  shall  be  admissible  as 
evidence  in  any  administrative 
proceeding. 


{165.206    Damagatoi 

The  owner,  managing  operator,  or 
master  must  report  damage  to  a  boiler  or 
unfired  pressure  vessel  which  renders 
further  use  of  the  item  unsafe  until 
repairs  are  made,  to  the  OCMI  as  soon 
as  practicable  after  the  damage  occurs. 

§  165.220    nacords  of  a  voyage  rsauMng  In 
a  marina  caauaNy. 

The  owner,  agent  master,  or  person  in 
charge  of  any  vessel  involved  in  a 
marine  casualty  shall  retain  such  voyage 
records  as  are  maintained  by  the  vessel, 
such  as  both  rough  and  smooth  deck  and 
engine  room  logs,  bell  books,  navigation 
charts,  navigation  work  books,  compass 
deviation  cards,  gyro  records,  stowage 
plans,  records  of  draft,  aids  to  mariners, 
night  order  books,  radiograms  sent  and 
received,  radio  logs,  crew  and  passenger 
lists  and  counts,  articles  of  shipment 
official  logs,  and  other  material  which 
might  be  of  assistance  in  investigating 
and  determining  the  cause  of  the 
casualty.  The  owner,  agent  master, 
other  officer,  or  person  responsible  for 
the  custody  thereof,  shall  make  these 
records  available  upon  request  to  a 
duly  authorized  investigating  officer, 
administrative  law  judgie,  officer  or 
employee  of  the  Coast  Guard. 

1165.230    Raportofacddantloaldlo 


Whenever  a  vessel  collides  with  a 
lightship,  buoy,  or  other  aid  to 
navigation  under  the  jurisdiction  of  the 
Coast  Guard,  or  is  connected  with  any 
such  collision,  the  person  in  charge  of 
such  vessel  shall  report  the  accident  to 
the  nearest  Officer  in  Charge.  Marine 
Inspection.  No  report  on  Form  CG  2892 
is  required  unless  one  or  more  of  the 
results  listed  in  §  185.202  occurs. 

§185.240    Reports  whan  state  of  «i«r 
exista. 

During  the  period  when  a  state  of  war 
exists  between  the  United  States  and 
any  foreign  nation,  communications  in 
regard  to  casualties  or  accidents  must 
be  handled  with  caution  and  the  reports 
must  not  be  made  by  radio  or  by 
telegram. 

{185.250    Asaistanca  required. 

(a)  The  master  of  a  vessel  involved  in 
a  collision,  accident  or  other  casualty, 
shall  render  all  practicable  and 
necessary  assistance  to  persons  affected 
by  the  collision,  accident,  or  casualty  to 
the  extent  possible  without  serious 
danger  to  his  or  her  own  vessel  or 
persons  aboard.  The  master  shall  also 
give  his  or  her  name,  address,  and  the 
identification  of  his  or  her  vessel  to  any 
person  injured  and  to  the  owner  of  any 
property  damaged. 
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■ssistaacft  I*  wty  iodividuMl  fMind  at 
M*  ta4ui§^i  at  b*tag:  lost,  to  tBr  M  IIm 
matiM  MMt  cW  f  wMkoiil  ■■riam  dwyr 
to  the  ma»l*r'»««aaeiM  iaAvidualft  an 
boaiA. 


II 


(a)  An  owmer,  charterer  i 
oparatoc  or  agaal  of  a  vasaal  th»li 
immediata^  aati^  atthcr  o£  tlM 
foUMwiag  CoaaiCtiard  ofCcMif  tbcw  i» 
reaaoa  to  b«ii«v«  th«  vMaal  i»  loa4  or 
tmpatibd: 

^ilWCoaat  CtuDii  cMstrkt  Daacua 
coohUmUoiv  cantor  [RCCl  cayMiaat 
ovet  tha  acaa  im.  which  the  vaeaal  warn 
last  "p*-**"-!:  Of 

(21  Tha  Coaat  Cuaad  leaach  amk 
raacua  authorlly  aauast  to  wheie  tba 
veaaal  waa  laal  aparatjaa 

(b).  Baaaona  ioc  baliaf  that  a  vaaaaik 
in  diali«a»tnclitfte..biUacaaotHa)itad 
to,  lack  of  oannniinifatum  with  oc 
nonappaarance  o£  tha  vaaaaL 

(c^  Tha-  awoac  cbactaBac  maaMffm% 
operator,  ar  ag^nA  aatifyia%  tha  Coaat 
Guard  undet  pangrafih  (a^al  thia 
•action.,  ahall: 

(1)  Provida  Ika  naai»aad 
identification  niimher  of  tha  «esael.  tha 
name*  or  number  of  individuals  on 
board,  mad  oAev  kimmmMam  int  nay 
be  requested  by  the  Coast  Guardr  an^ 

24  hours  to  tha  Chae*  Gaard  facil^  to 
whiah  laawaiUnn  aotka  waa  grres  ml  tha 
possiMhljr  af  Mm  vaaaef  heing  tot 
distraM. 


flMJIO    OMelal 


olariaiaryt 


tat  lafalQp 


(a)  Every  veaaal  on  a  voyafe  ftum  a 
port  in  the  UnUad  Suiaata  a  ibtaiyx 
port  except  to  a  port  in  Canada,  or  vice 
versa,  maai  haMaaraMcMlaghooh. 

(b)  Tha  master  shall  make  or  have 
ma^  lit  tW  oibtoi  lafhaak  lh» 
foUowh^  laiiiiii 

(niaak  htal  ra«Tittla«  nis  ssaaaan 
of  tha  vaaaai  aa^tha-puniafcafiaa* 
infhatadt 

(2)  Bach  affana*  caiaattted  by  • 
seaman  of  the  vessel  for  which  it  ia 
intended  to  prosecute  or  to  enforce 
under  a  forfeitarv.  together  wiift 
sti 
the  I 
by  46  U.8.C 

tJ^lBBhaa—afarwhtehpaalihiaiiit 
is  ialhctai  o»haati*  aiai*  the-  pumshraent 
inflictath 

(4)  A  sMoHa*  ai  the  aaodaak 
char 


taftha 
1 


(S»Baehi 
seaman  of  Ilia  v« 
illnaaaaaia^vy. 
treahwaat; 

(6)  Each  death  on  board.  uHth  the 
cause  of  death,  and  if  a  seaman,  the 
informatiai»requifedb|r46^U.SC.  fSTOe: 

(7)  Each  birth  on  board,  with  the  ten 
of  the  infaol  and  nana  of  the  parenia: 

(8)  Each  maoiaae  on  boacd.  withlhe 
namea  and  aoa*  oi  tha  parlies; 

(p(Tha  name  of  each  seaman  who 
rnaars  to  be  a  cK%vmefliber  (except  by 
death),  with  the  place,  time,  manner, 
and  the  cause  why  the  seaman  ceased 
to  be  a  crawmembcc 

(10)  The  wages  due  to  a  aeamaa  who 
dies  d\irTng  the  voyage  and  the  gnus 
amount  of  all  deductions  to  be  made 
from  the  wages; 

(11  )>  TW  lala  of  tha  property  of  » 
seaman  who  dies  duriay  the  voyagv. 
including  a  statement  of  each  article 
sold  and  the  amount  received  for  the 
property:  and 

(t^  Whana  aiaaiar  caaaatoy  occun.  a 
statMMil  aboot  Uto  casaaiiy  and  dia 
circuasalaMaa  Mdv  wkich  it  ace 
made  iaaaariialaly  after  I 
whaapaadicaMa  l»doaa. 


Except  for  a  vaori  eequired  to  Iwva 
an  ofTicial  laghoak  by  I  Vi6.2ao  of  thia 
part,  the  owner,  managing  aparator.  or 
master  ei  a  vesecl  oi  raave'  than  65  feet 
in  length  wMh  ovecnigbt 
accommodAtiona  fac  more  than  48 
passengers  shall  supply  logs  or  records 
in  any  form,  which  will  be  considered  to 
take  the  place  of  the  Official  Logbook 
and  may  be  used  for  the  purpose  of 
making  entries  thetefn  as  re<)uired  by 
law  or  regulations  in  this  sat)chapter. 
Such  logs  or  lemith  shall  be  kept 
available  for  review  by  a  marine 
inspector  rer  a  pntoo  of  one  year  after 
the  sate  to  wMcn  tno recotda  lerei. 


tha> 

abovtiiBl 

qualifications; 


(a)  The  master  of  a  vessel  underway 
shall  ensure  thaK 

flf  The  movement  of  the  TeaaeF  ia 
un(fcr  the  direction  and  conOtif  of  (he 
master  or  a  mate  at  alf  tfmes; 

ftf  The  hidlv  Idual  who  dhvcts  and 
controls  fno  niuveiiient  of  tho  vvsser  ii 
competent  to  perfbrm  that  dkity  and. 
when  ■ecaaaaiy.  kmrwr 

(i^  The  magnwtlr  vrioWen  and 
devtalioa  of  Iho  aPBO  bainr  tiaaatte^  and 
tha  voOTaf»gyv«caaipM 

(ii)  The  cuiiat  vobcily  < 
of  the  area  being  transited: 


(iii)  The  predicted  set  and  drift  of  Ike 
area  being  transited:  and 

(iMJ^  The  tidal  alaia  af  Iha  area  being 
transited: 

(3)  If  a  pilot  other  than  a  member  of 
the  vessel's  crew  is  empFoyed.  the  piTot 
is  rnfermed  of  the  draft,  maneufering 
characterisWcr.  and  perulfarities  of  the 
vessel  and  of  any  abnormal 
circiunstances  on  the  venel  (hat  may 
affect  it*  safe  navfgatiun.  and 

(4f  The  equipment  required  by  this 
part  is  maintained  in  operable  condition. , 

{h\  The  individual  directing  the 
movement  of  the  vessel  shall: 

(1)  Ensuae  that  an  individual  whom 
the  maatat  has  dateraioed  ia  oaoipetent 
to  steer  tba  veaae)  ia  ai  the  heha  af  the 
vessel  at  all  tinea; 

(2)  Set  d»  vasaal's  speed  «vitii 
conaidetatian  iar 

(i)  The  puisaiBnf  viaibiiaty  and 
weather  condHianac 

(ii)  The  praMimity  of  the  vessel  to 
fixed  shore  and  marine  stroctores; 

(iii)  The  comparative  proportions  of 
the  vesaH  and  the  cha^Tre^ 

(iv)  The  dtensity  of  marine  traffic; 

[v)  The  damage  that  might  be  caused 
by  the  vesseTs  wake; 

(vi]  The  strength  and  direction  of  the 
current  and 

(vr4  Any  local  vaaaal  spaed  limit; 

(3)  Ensure  that  rudder  oedcra  aee 
exeauied  aa  giweac 

direction  ocrieia  an  eaecated  aa  given: 

(5)  Correciy  apply  magnetic  variation 
and  deviaiioa  and  gyiuawnpaai  erren; 
and 

(6)  Evaluate  the  danger  of  each 
closing  visaal  or  eech  chasing  ratfar 
contact. 

(cj'Tbemasterof  a  veeacl  of  more 
than  flS  feet  in  length  with  overnight 
accommodations  tor  more  than  49 
passenger*  shall,  in  addition  to  the 
requirements  of  paragraph  fa)  of  (his 
section,  ensure  that: 

(1)  The  individual  directing  and 
controlUng  (be  movement  of  the  vessel 
periodlcaRy  Rxes  or  has  another 
competent  individual  fix  the  vessePs 
position  as  necessary  for  the  voyage; 

(2J  Tha  positioa  af  the  vessel  at  each 
Rx  Is  plotted  en  an  adeqMate  chart  of  the 
area  and  tha  individual  directing  tha 
movement  of  the  veaael  ia  inConned  of 
the  vessePft  position; 

(3)  Electtanic  and  other  navig^tifloaL 
equipment  external  fixed  aide  to 
navi^alioM  gaaiiapMc  ivlsieau.  peinlK 
and  bydro^aphic  contours  are  used 
wnes  ■(B^  ■■  voaaas  w  pimhi^k 

(4)  Kwyo  abne  are  not  aaetf  t»  fix  Mie 
vessel's  poaitien;  anrf 
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(5)  The  vessel's  anchors  are  ready  for 
letting  go  when  navigating  in  a 
congested  area  or  a  narrow  channel. 

9 165.306    Paaaanoers  excluded  trom 


The  master  shall,  while  the  vessel  is 
underway,  exclude  passengers  from  the 
operating  station  of  a  vessel  carrying 
more  than  150  passengers  or  which  is  of 
more  than  65  feet  in  length  with 
overnight  accommodations  for  more 
than  49  passengers. 

S  165.310   CompNancawnhproviaionaof 
Cartmcata  of  Inapactkm. 

The  master  of  a  vessel  shall  ensure 
that  all  of  the  provisions  of  the 
Certificate  of  Inspection  are  strictly 
adhered  to:  however,  the  master  may 
divert  from  the  route  prescribed  in  the 
(Certificate  of  Inspection  or  take  such 
other  steps  as  deemed  necessary  and 
prudent  to  assist  vessels  in  distress  or 
for  other  similar  emergencies. 


9165.320   Staaring  gear,  controls,  and 
communication  ayalam  tests. 

The  master  of  a  vessel  shall  have 
examined  and  tested  the  steering  gear, 
signaling  whistle,  propulsion  controls, 
and  communication  systems  of  the 
vessel  within  12  hours  of  getting 
underway  for  a  voyage,  except  that  such 
examination  and  testing  need  not  be 
conducted  more  than  once  in  any  24 
hour  period. 


9165.330 

(a)  Except  when  operating  on  lakes, 
bays,  and  sounds,  or  river  routes  in  calm 
weather,  all  hatches  and  openings  in  the 
hull  of  a  vessel  must  be  kept  tightly 
closed  except  when  being  used. 

(b)  All  watertight  doors  in  subdivision 
bulkheads  must  be  kept  tightly  closed 
during  the  navigation  of  the  vessel 
except  when  being  used  for  transit 
between  compartments. 

9165.340   Vaaaala  carrying  vaMdas. 

(a)  Automobiles  or  other  vehicles 
must  be  stowed  in  such  a  manner  as  to 
permit  both  passengers  and  crew  to  get 
out  and  away  from  the  vehicles  freely  in 
the  event  of  fire  or  other  disaster.  The 
decks,  where  necessary,  must  be 
distinctly  marked  with  painted  lines  to 
indicate  the  vehicle  runways  and  the 
aisle  spaces. 

(b)  The  master  shall  take  any 
necessary  precautions  to  see  that 
automobiles  or  other  vehicles  have  their 
motors  turned  off  and  their  emergency 
brakes  set  when  the  vessel  is  underway, 
and  that  the  motors  are  not  started  until 
the  vessel  is  secured  to  the  landing.  In 
addition,  a  vehicle  at  each  end  of  a  line 
of  vehicles  or  next  to  a  loading  ramp 


must  have  its  wheels  securely  blocked, 
while  the  vessel  is  being  navigated. 

(c)  The  master  shall  have  appropriate 
"NO  SMOKING"  signs  posted  and  shall 
take  all  necessary  precautions  to 
prevent  smoking  or  carrying  of  lighted  or 
smoldering  cigars,  cigarettes,  etc.,  in  the 
deck  area  assigned  to  automobiles  or 
other  vehicles. 

(d)  The  master  shall,  prior  to  getting 
underway,  ensure  that  vehicles  are 
properly  distributed  consistent  with  the 
guidance  in  the  vessel's  stability  letter 
and  Certificate  of  Inspection,  if 
applicable. 

9165.350    FuaNng  of  vassals  using  fuel 
having  a  flaah  point  of  110  'F  or  lower 
(gasoHna,  ate). 

'  A  vessel  must  not  take  on  fuel  having 
a  flash  point  of  110  "F  or  lower  when 
passengers  are  on  board. 

9165.352    VantNatlonofgasollne 


The  mechanical  exhaust  for  the 
ventilation  of  a  gasoline  machinery 
space,  required  by  {  182.460(a)(l)(ii)  of 
this  subchapter,  must  be  operated: 

(1)  Prior  to  starting  gasoline  engines 
for  the  time  sufficient  to  insure  at  least 
one  complete  change  of  air  in  the  space 
served;  and 

(2)  While  gasoline  machinery  in  the 
space  is  operating. 

9165.356   Carrlaga  Of  hazardous  materials. 

A  vessel  must  not  be  used  to  transport 
a  hazardous  material,  listed  in  49  (HFR 
172.101,  in  commerce  unless  that 
material  is  handled  and  transported  in 
accordance  with  49  CFR  Parts  171 
through  176. 

9165.360    Usa  of  autopilot 

Whenever  an  automatic  pilot  is  used 
the  master  shall  ensure  that: 

(a)  It  is  possible  to  immediately 
establish  manual  control  of  the  vessel's 
steering; 

(b)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(c)  The  changeover  from  automatic  to 
manual  steering  and  vice  versa  is  made 
by,  or  under  the  supervision  of,  the 
master  or  the  mate  on  watch. 

9 165.370   Raddass  or  negligent  operatioa 

A  person  shall  not  operate  a  vessel 
subject  to  the  provisions  of  this 
subchapter  in  a  negligent  manner  which 
endangers  the  life,  limb,  or  property  of 
any  person.  Violations  of  this  section 
involving  use  which  is  grossly  negligent 
subject  the  violator,  in  addition  to  any 
other  penalties,  to  the  criminal  penalties 
prescribed  in  46  U.S.C  2302. 


Subpart  D — Crew  Requirements 

9165.402    Ucanses. 

The  licensed  individuals  employed 
upon  any  vessel  subject  to  the 
provisions  of  this  subchapter  shall  have 
their  licenses  in  their  possession  and 
available  for  examination  at  all  times 
when  the  vessel  is  operating. 

9165.410    Watctmien. 

(a)  The  owner,  charterer,  or  managing 
operator  of  a  vessel  of  more  than  65  feet 
in  length  with  overnight 
accommodations  for  more  than  150 
passengers  shall,  when  carrying 
passengers  during  the  nighttime, 
whether  or  not  the  vessel  is  underway, 
keep  a  suitable  number  of  watchmen  in 
the  vicinity  of  the  cabins  or  staterooms 
and  on  each  deck  to  guard  against  and 
give  alarm  in  case  of  a  fire  or  other 
danger. 

(b)  Except  when  paragraph  (a)  of  this 
section  is  applicable,  the  owner, 
charterer,  or  managing  operator  of  a 
vessel  carrying  passengers  shall  have  a 
suitable  number  of  watchmen  patrol 
throughout  the  vessel  during  the 
nighttime,  whether  or  not  the  vessel  is 
underway,  to  guard  against  and  give 
alarm  in  case  of  a  fire  or  other  danger. 

9165.420    CrewhaMng. 

Upon  first  being  employed  on  the 
vessel  and  at  least  once  every  two 
months,  each  crew  member  on  board  the 
vessel  must  be  instructed  as  to  the 
duties  that  the  crew  member  is  expected 
to  perform  in  an  emergency  including, 
but  not  limited  to,  the  emergency 
instructions  listed  on  the  emergency 
instruction  placard  required  by  9  185.510 
of  this  part  and,  when  applicable,  the 
duties  listed  in  the  station  bill  required 
by  §  185.514  of  this  part 


9165.430   QuaMlad  radar  obaarvar  on 
DSC 

A  crew  member  required  to  operate  a 
radar  set  on  a  DSC  shall  hold  a  valid 
license  endorsement  as  a  radar  observer 
issued  under  9  10.480  of  this  chapter. 

9165.432    Craw  memiiar  at  amiiarfcatlon 
stations  on  OSC. 

A  crew  member,  other  than  the 
master,  must  be  positioned  at  each 
embarkation  station  on  a  dynamically 
supported  craft  whenever  passengers 
are  boarding  survival  craft. 

Subpart  E—Praparations  for 
Emarseticies 

9  165.502    Crew  and  paasanger  Nst 

(a)  The  owner,  charterer,  managing 
operator,  or  master  of  the  following 
vessels  shall  keep  a  correct  list  of  the 
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namat  of  all  ^aiia«a  mkick  aatbark  and 
diMmbark  from  tha  vataal: 

(1)  A  vesMl  making  an  ocaans, 
00— tw*«a.  or  Caaol  Lakaa  voyaga  atkar 
than  a  farry  aa  •  G^aal  Lahaa  voyagt  of 
leM  tban  MmiMiiBa; 

(2)  A  iiiwit.  wHll  avanight 
acconaaadaHaaa  lar  patatnfera.  aiaking 
an  overnight  voyaga;  and 

(3)  A  vetaal  arriving  from  a  foreign 
port  axcepi  at  a  United  States  Great 
Lafcaa  patt  tnm  a  Canadlao  Great  Lakea 
portL 

(b)  Tha  list  required  by  paragraph  (a) 
of  thla  iaatioo  naat  be  ptepatad  prior  to 
doparting  on  a  voyaga  and  dapoaited 
aanore  in  a  wall  aarkad  location  at  the 
veMaTt  oonH)  baHtog  bcation  or  with 
a  rapraaontatiwa  of  ftm  owner  or 
maaagiaf  operator  of  tke  vaeaak 


reqaired  by  paragropb  (a)  of  itri*  tection, 
■adaftnehrl 


it  also 


injfinafiun  in 


f  1MJ04 

The  master  of  a  vessel,  except  a 
veaaal  Hatad  ia  1 166.502.  shall  keep  a 
correct.  wriUea  count  of  ail  paMengars 
recaivad  and  daUvaiacL 

flOTJOt   raiiingsr  mHtf  aUsmalfciv 

(a)  Before  getting  uaderway  oo  a 
voyage,  the  master  of  a  vesaet  shaD 
ensure  thai  suitable  pubDc 
announcements  are  made  informing  all 
passenger*  of  the  below  information 
when  applicable: 

(1)  Gaoaral  axplanation.  af  eaietgency 
and  evacuation  ptoceducas: 

(2)  kocatioa  of  emergency  exits, 
muster  staftions.  aod  survival  ctaft 
embarkation  areas; 

(3)  Slawvage  location  of  nieiacketi; 

(4)  Plt>per  method  of  donning  and 
adjusting  Flfeiacketa  of  the  type(s) 
oonied  on  tha  vessel  iocludiog  a 
dMBonstratian  of  the  prapei  donning  of 
a  liiaiackel  prior  to  beginning  an  oceans 
or  coastwise  voyagp: 

(5)  The  location  of  the  instruction 
placarda  tar  li£e|ackata  and  otbar 
iifesaving  devices: 

(0)  That  all  paaaangexs  will  be 
required  to  daa  Ufajaakets  wbea 
possible  hazardous  cooditioaa  exist  aa 
directed  by  the  master  but  that 
passengers  may  don  lifeiackets 
wheaavar  thay  hoi  it  necessary: 

(7)  Possible  hazardous  comHfions  that 
may  require  tha  donning  of  UiaiBcketa; 

(6)  Tha  typa  and  location  of  all  ethar 
llfeaMTii^  davicaa  carried  ea  the  vssaal: 

(9)  Tha  locatian  and  coolant*  of  the 
"Emargency  Instruetioos"  leqaitod  by 
1 1M.S10:  and 

(10)  If  the  v<essal  is  operating  uadar 
tha  special  endorsement  authorized  by 
1 17tl.ll4  of  this  subchapter. 

(b)  Tha  master  of  a  vessel  shall  ensure 
that  a  paaaanger  who  baarda  the  vessel 
on  a  voyage  after  the  initial  pabflc 
annoancament  haa  bean 


{^ 


ilMJM    Vaartoaofl 

la)  Tha  Baatas  oC  a  v« 
re<yiira  paaaaMps*  to  doa  Bfatackata 
when  poaoiUe  haaardaaa  conditieao 
exist  including,  but  not  limited  to: 

(1)  When  transiting  hazardous  bacs 
and  tnlets: 

(2)  Duting  severe  weatfiec 

(J)  In  event  of  flooding,  fire,  or  other 
events  which  may  poss^y  call  for 
evacuation;  and 

(4)  When  the  vessel  is  being  towed. 

(b)  When  evaluating  the  need  to 
require  tha  doaate«af  litajofkats,  the 
master  shall  consider  the  size  o<  the 
vessel  and  tha  location  of  the 
passengers  on  tfta  vessel. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  master  shall  prepare 
and  post  durable  emergency  instruction 
placards  in  coiiapiciious  places 
accessihir  to  the  crew  and  paaaanger*. 

(b^  Exoapl  when  in  the  ^dgment  of 
the  cognioant  OOieer  in  CSio^e.  Marine 
InspoKtkin.  tha  operation  td  a  vcsaaf 
doeaoalpoeoentaBa  of  tb*  hazards 
listod  theimergancy  laatzuctioa  pbcard 
must  contain  not  less  than  the 
applicable  postiona  of  the 
"Recommended  Emergency 
Instructions"  listed  in  1 185.512  of  this 
subpart  The  emergency  ioatractioRS 
maat  be  further  dasigosd  t»  addiass  the 
partiadar  a<ydp—t.  arrangament.  and 
operation  of  each  iadividuAl  vessel. 

[cY  Whan  in  tha  jadgmant  of  tha 
cognizant  OfBcaria  Charge.  Marine 
Inspection,  a  vessel  has  no  suitable 
mounting  surface,  the  emergency 
instructions  need  not  be  paated  but  must 
be  carried  aboard  tha  vessel  and  be 
available  to  tha  crew  and  passengers  for 
familiarization. 

flHLSia    naeaoMnantfatfamarffaoay 
Inatniction  ptocord. 


i\1  Rough  weather  at  tea.  crotaing 
hawmrdout  ban,  orfhvt/fng. 

lilQDaaalt— larHgNaodwwrtwnight 
doors,  hatdles.  aod  aiiparts  to  pcevent  lakiag 
water  aboard  oc  fMrthar  0o«4iiig  io  the 
vessel. 

•lability  due  to  waler  tn  bilges.  Use  power 
driven  mige  pamp.  haad  ptnnp.  and  buckets 
10  dawaler. 

(IN)  AMga  faa  panpa  •»  ase  as  bilg*  pamp  if 
possM& 

(iv)  Owch  sll  lalahe  aad  dischargs  lines, 
which  psnalutip  tbt  bull  Cbr  lealiage. 

(v)  Pas— naerm  tBHit  remain  aealed  and 
evenly  dlinibuted. 

MY  Pnwagsrs  most  don  Hfelacketi  If  Ihe 
Koing  bacomes  vary  imigh.  yea  are  a4>oMl  to 


cross  a  basanhMS  bar.  or  when  elliei  ivise 
instructed  by  liw  i 
(vil)  Nawabai 
actually  forced  to  do  so. 

(viil)  If  Msistance  is  needed  follow  tfie 
procedures  on  ihe  emergency  broadcast 
placard  paslad  by  the  ndialalspbaaa. 

|ix)  Pnpan  survival  craft  (liis  Qeals> 
(iniTatabW)  tafis.  (inflalaMeJ  buayaot 
apparatus,  baaltl  for  launching, 
(ZTMbn  overboard. 

(i)  Throw  •  ring  buoy  overboard  as  close  to 
the  persoe  ••  pesaibte. 

(II)  Post  s  lookout  to  keep  MW  persMt 
overi>oard  in  sight. 

(llffLaurtch  rescue  boat  and  maneuver  to 
pick  up  person  in  Ihe  water,  or  maneuver  the 
vessek  to  pish  sp  the  pasann  bi  tha  watat. 

(iv)  Have  caew  siswbsr  pat  as  klrlackeL 
attach  a  safety  lias  taliiai.  aad  have  kin 
stand  by  to  iusap  into  Ike  %Mtat  taassistthe 
person  overboard  if  necessary. 

(v)  If  person  is  not  immediately  locate<t 
notify  Coast  Guard  and  other  vessels  in 
vicinity  by  udtoteiepbene. 

[viyCuaOiiys  saardi  viKft  released  hy 
Coast  Cusrd. 
(3)  Fin 

(i)  Cut  off  air  sopply  to  ira— dose  hatches. 
ports,  doors.  venlAitDrs.  etc.  and  shtitoff 
ventilatian  syalsaL 

(11)  Cut  off  stadncal  syslen  luppiy  wg 
affected  com^^cUaent  if  passible. 

(iiij  Immsdailely  use  porlnblf  fire 
extinguishers  at  l>as«  of  flames  for  fUnunable 
liquid  or  grease  Tires  or  water  for  fires  in 
ordinary  comtMstibfe  materials.  Do  nat  use 
wster  on  elect  rical  fiies. 

(iv)  If  Br«  ia  ia  machioery  spaces,  shut  off 
fuel  supply  and  ventilation  and  activate  fixed 
extinguishing  system  if  installed. 

(v)  MhaMuvar  vessel  to  mininnTe  effect  of 
wind  aa  Bre. 

|vt)  if  uaable  to  conttol  Lira.  imiDadiataiy 
noti^  the  Coast  Cuacd  and  other  craft  in  the 
vicinity  by  radiotelephone. 

(vii)  Mbve  passengers  away  tnm  fire,  have 
them  put  on  Hfeiacbets.  sntf  if  necessary, 
prspars  to-  abaadan  tha  vesaal. 


ot  be  posted  by 
I  of  more  than  ft5 


S1g&S1« 

(a)AslalkMhiUm 
the  master  on  a  vesoe 
feet  in  length  having: 

(1)  Overnight  accommodations  for 
more  thonlffpeseengers:  or 

[2J  A  Certilieate  of  hrapeetion 
reqairiBg  more  Aon  foor  erew^  members, 
including  the  oioster. 

(bJThe  stattwt  bflf  must  be  posted  at 
the  opera  ting  station  and  in  conspicuous 
locations  in  crew  accoiiunodation 
spaces. 

(c)  A  vessel  of  more  than  65  feet  in 
length  with  uveiiiight  acconrmodattons 
for  more  Ihon  4W  pessengprs  mast 
comply  wi*h  the  requirement*  ef  1 78.19 
of  this  chapter  ie  regard*  to  the  content 
of  a  sfaHon  Difl.  the  duties  of  tne  crew, 
emergency  signels,  an  emergency  squad, 
and  instouction*. 

(d)  Except  when  peragraph  {c]  of  this 
section  is  sppHcable.  the  statitm  bill  of  a 
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vessel  of  more  than  65  feet  in  length 
required  to  have  more  than  four  crew 
members,  must  set  forth  the  special 
duties  and  duty  station  of  each  crew 
member  for  various  emergencies.  The 
duties  must  as  far  as  possible,  be 
comparable  with  the  regular  work  of  the 
individual.  The  duties  must  include  at 
least  the  following  and  .any  other  duties 
necessary  for  the  proper  handling  of  a 
particular  emergency: 

(1)  The  closing  of  hatches,  airports, 
watertight  doors,  vents,  scuppers,  and 
valves  for  intake  and  discharge  lines 
which  penetrate  the  hull,  the  stopping  of 
fans  and  ventilating  systems,  and  the 
operating  of  all  safety  equipment; 

(2)  The  preparing  and  launching  of 
survival  craft  and  rescue  boats; 

(3)  The  extinguishing  of  fire;  and 

(4)  The  mustering  of  passengers 
including  the  following: 

(i)  Warning  the  passengers; 

(ii)  Seeing  that  they  are  dressed  and 
have  put  on  their  lifejackets. 

(iii)  Assembling  the  passengers  and 
directing  them  to  their  appointed 
stations;  and 

(iv)  Keeping  order  in  the  passageways 
and  stairways  and  generally  controlling 
the  movement  of  the  passengers. 

9  185.515    Passongar  safety  l>NL 

(a)  A  passenger  safety  bill  must  be 
posted  by  the  master  in  each  passenger 
cabin  or  stateroom  on  a  vessel  of  more 
than  65  feet  in  length  with  overnight 
accommodations  for  more  than  49 
passengers. 

(b)  Each  passenger  safety  bill  required 
by  this  section  must  list: 

(1)  The  muster  stations  aboard  the 
vessel; 

(2)  The  embarication  station  and  the 
number  and  location  of  the  survival 
craft  to  which  each  occupant  of  the 
space  is  assigned; 

(3)  The  fire  and  emergency  signal  and 
the  abandon  ship  signal; 

(4)  Essential  action  that  must  be  taken 
in  an  emergency;  and 

(5)  If  immersion  suits  are  provided  for 
passengers,  the  location  of  the  suits  and 
illustrated  instructions  on  the  method  of 
donning  the  suits. 

§185.S18    Ufaiackot  plocarda. 

(a)  Placards  containing  instructions 
for  the  donning  and  use  of  the  lifejackets 
aboard  the  vessel  must  be  posted  in 
conspicuous  places  which  are  regularly 
accessible  to  the  crew  and  passengers 
unless  the  OCMI  determines  that  there 
is  no  suitable  mounting  surface  aboard 
the  vessel. 

(b)  Lifejacket  placards  must  be  posted 
in  each  passenger  cabin  or  stateroom  on 
a  vessel  of  more  than  65  feet  in  length 


with  overnight  accommodations  for 
more  than  49  passengers. 

9185.518    Inflatable  MOraft  ptacards. 

(a)  Every  vessel  equipped  with  an 
inflatable  liferaftmust  have  posted  in 
conspicuous  places  which  are  regulariy 
accessible  to  the  crew  and  passengers, 
and  by  each  raft  approved  placards 
containing  instructions  for  launching 
and  inflating  inflatable  liferafts  for  the 
information  of  persons  on  board.  The 
number  and  location  of  such  placards 
for  a  particular  vessel  must  be 
acceptable  to  the  Officer  in  Charge, 
Marine  Inspection. 

(b)  Under  the  requirement  in 

S  160.051-6(c)(l)  of  this  chapter,  the 
manufacturer  of  approved  inflatable 
Uferafts  is  required  to  provide  approved 
placards  containing  such  instructions 
with  each  liferaft 


9185.520 
o« 


(a)  The  master  shall  conduct  sufficient 
drills  and  give  sufficient  instructions  to 
ensure  that  all  crew  members  are 
familiar  with  their  duties  in  an 
emergency. 

(b)  On  a  vessel  which  requires  more 
than  four  survival  craft  to  accommodate 
the  total  number  of  persons  permitted  on 
board,  and  on  a  vessel  of  more  than  65 
feet  in  length  with  overnight 
accommodations  for  more  than  49 
passengers,  abandon  ship  drills  must  be 
conducted  as  follows: 

(1)  An  abandon  ship  drill  must  be 
conducted  on  the  vessel  at  least  once 
each  week; 

(2)  Each  member  of  the  crew  shall 
participate  in  at  least  one  abandon  ship 
drill  each  month;  and 

(3)  If  more  than  25%  of  the  crew  have 
not  participated  in  an  abandon  ship  drill 
on  board  that  particular  vessel  in  the 
previous  month,  a  drill  must  be 
conducted  before  the  vessel  leaves  port. 

(c)  Each  abandon  ship  drill  must 
include: 

(1)  Summoning  of  the  crew  to  report  to 
assigned  stations  and  prepare  for 
assigned  duties; 

(2)  Summoning  of  passengers  on  a 
vessel  on  an  overnight  voyage  to  muster 
stations  or  embarkation  stations  and 
ensuring  that  they  are  made  aware  of 
how  the  order  to  abandon  ship  will  be 
given; 

(3)  Checking  to  see  that  passengers 
and  crew  are  suitably  dressed; 

(4)  Checking  to  see  that  lifejackets  are 
correctly  donned; 

(5)  Operation  of  any  davits  used  for 
launching  liferafts;  and 

(6)  Instruction  on  the  automatic  and 
manual  deployment  of  survival  craft 


(d)  An  abandon  ship  drill  must  as  far 
as  practicable,  be  conducted  as  if  there 
were  an  actual  emergency. 

(e)  Each  rescue  boat  must  be  launched 
with  its  assigned  crew  aboard  and 
maneuvered  in  the  water  as  if  during  an 
actual  man  overboard  situation: 

(1)  Once  each  month,  if  reasonable 
and  practicable;  but 

(2)  At  least  once  every  3  months. 

(f)  Onboard  training  in  the  use  of 
davit-launched  Uferafts  must  take  place 
at  intervals  of  not  more  than  4  months 
on  a  vessel  with  a  davit-launched 
liferaft  Whenever  practicable,  this  must 
include  the  inflation  and  lowering  of  a 
liferaft.  If  a  special  liferaft  intended  for 
training  purposes  only  is  used,  and  is 
not  part  of  the  vessel's  lifesaving 
equipment  the  special  liferaft  must  be 
conspicuously  marked. 

9185.524    Fire  figttting  traMng  and  fbo 


(a)  The  master  shall  conduct  such  fire 
drills  as  are  necessary  to  make  sure  that 
all  members  of  the  crew  are  familiar 
with  their  duties  in  case  of  a  fire. 

(b)  Each  fire  drill  must  include: 

(1)  Summoning  of  passengers  on  a 
vessel  on  an  overnight  voyage  to  muster 
or  embarication  stations: 

(2)  Summoning  of  the  crew  to  report  to 
assigned  stations  and  to  prepare  for  and 
demonstrate  assigned  duties:  and 

(3)  Instruction  in  the  use  of  fire 
extinguishers  and  any  other  fire  fighting 
equipment  on  board. 

(c)  Each  fire  drill  must  as  far  as 
practicable,  be  conducted  as  if  there 
were  an  actual  emergency. 

9185.530    ResponsMMiosofboonoed 
IndivMuals. 

Nothing  in  the  emergency  instructions 
or  a  station  bill  required  by  this  subpart 
exempts  any  licensed  individual  from 
the  exercise  of  good  judgment  in  an 
emergency  situation. 

Subpart  F— MarWngs  Required 

9185.602    HuNmarfcbigs. 

(a)  A  vessel  must  be  marked  as 
required  by  Part  67  of  this  chapter. 

(b)  A  vessel  which  complies  with  the 
requirements  of  §§  170.17a  170.173. 
171.050, 171.055.  and  171.057  of  this 
chapter,  in  accordance  with  S  178.310  of 
this  subchaptec  must: 

(1)  Have  permanent  draft  marks  at 
each  end  of  the  vessel:  or 

(2)  Have  permanent  loading  marks 
placed  on  each  side  of  the  vessel 
forward,  amidships,  and  aft  to  indicate 
the  maximum  allowable  draft  and  trim. 

(c)  A  loading  mark  required  by 
paragraph  (b)(2)  of  this  section  must  be 
a  horizontal  line  of  at  least  8  indies  in 
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lenclh  and  1  inch  in  height,  with  it* 
upper  edge  pasting  through  the  point  of 
maximum  draft.  The  loading  mark  must 
be  painted  In  a  contrasting  color  to  the 
•ideshell  paint. 

(d)  On  a  vessel  on  which  the  number 
of  passengers  permitted  on  upper  decks 
Is  limited  by  stability  criteria,  as 
Indicated  by  the  vessel's  stability  letter. 
the  maximum  number  of  passengers 
•llowwi  on  the  upper  decks  must  be 
Indicaled  by  a  durable  marking  of  at 
least  one  inch  number*  and  letter*  at  the 
tntranceway  to  each  such  deck. 


|1M.t04    LNMMtnfc 

(a)  The  name  of  a  vessel  must  be 
plainly  marked  or  painted  In  letter*  and 
numbers  at  lea*t  3  inche*  high: 

(1)  On  each  aide  of  the  bow  of  each 
reacue  boat:  and 

(2)  On  each  life  float  and  buoyant 
■pparatu*. 

(b)  Each  lifejacket.  Immersion  suit, 
and  ring  lifebuoy  must  be  marked  in 
block  capital  lallar*  with  the  veesel'* 
name. 

(c)  The  name  of  the  vessel  must  be 
plainly  marked  or  painted  on  each 
Emergency  Position  Indicating  Radio 
Beacon  (EPIRB).  except  on  an  EPIRB  in 
an  inflatable  liferafL 

(d)  The  number  of  person*  capacity 
mu*t  be  plainly  marked  or  painted  on 
each  aide  of  the  bow  of  each  rescue  boat 
In  letters  and  numbers  at  least  1.5  inche* 
high. 

(*)  The  number  of  persons  capacity 
mu*t  be  plainly  marked  or  painted  on 
each  life  float  and  buoyant  apparatus  in 
letters  and  numbers  at  least  1.5  inches 
high.  This  number  must: 

(1)  Be  the  number  of  persons  the 
device  is  equipped  for  and 

(2)  Not  be  greater  than  the  number  of 
persons  the  device  it  approved  for  as 
•howrai  on  its  nameplale. 

(0  The  number  of  persons  each 
inflatable  llferaft  is  permitted  to 
accommodate  must  be  marked  or 
painted  on  the  inflatable  llferaft 
container  in  letters  and  numbers  at  least 
1 J  InchM  high. 

(g)  Bach  container  for  lifciackels  and 
immarslon  suits  must  be  marked  in 
letter*  and  number*  at  lea*l  2  inche* 
high  with  the  number  and  identification 
of  the  items  stowed  inside  and  their 
sizes. 

(h)  The  name  of  the  vessel  must  be 
plainly  marked  or  painted  on  each  oar 
and  paddle. 

(i)  Each  lifeiacket  must  be  marked 
with  Type  I  rvlroreflectlve  material 
approved  under  Subpart  1M.018  of  thia 
chapter.  The  arrangement  of  the 
retroreflective  material  must  be  as 
specified  by  IMO  Resolution  (number  to 
be  inserted  when  adopted  by  lMO|. 


"Installation  of  Reflective  Tape  on 
Ufesaving  Equipment"  except  that 
retroreflective  material  applied  prior  to 
(insert  adoption  data  of  iMolution)  is 
acceptable  until  rtpliwant  is 
necessarv. 

(I)  Each  rescue  boat  and  ring  life  buoy 
must  be  marked  «irith  Type  U 
retroreflective  material  approved  under 
Subpart  164.018  of  this  chapter.  The 
•mngemeni  of  the  retroreflective 
material  must  be  as  specified  by  IMO 
Resolution  (number  to  b«  inserted  when 
adopted  by  IMOj.  "Installation  of 
Reflective  Tape  on  Ufesaving 
EqulpmenL" 

|1 


All  escape  hatches  and  other 
emergency  exits  used  as  means  of 
escape  must  be  marked  on  both  sides 
using  at  least  1-inch  letters:  "Emergency 
Exit  Keep  Clear",  unless  *uch  markings 
■fa  deemed  unnecessary  by  the  Officer 
la  Charge.  Marine  Inspection. 


ftMJM   FwalahmaWt 

Remote  Tuel  shutoff  stations  must  be 
marked  in  at  least  1-inch  letters 
indicating  purpose  of  the  valve  and 
direction  of  operation. 

|1M.«10    WalenigM  deora  and 


Watertight  doors  and  watertight 
hatche''  must  be  marked  on  both  sides  in 
at  least  1-inch  letter*:  "Watertight 
Door— Keep  Closed"  or  "Watertight 
Hatch — Keep  Closed",  unless  such 
markings  are  deemed  unnecessary  by 
the  Officer  in  Charge.  Marine 
Inspection. 


§  196>.9I2    rva  pcotacllon  i 

(a)  Complete  but  simple  instructions 
for  the  operation  of  a  Hxed  gas  Tire 
extingidshing  system  must  be  located  in 
a  conspicuous  place  at  or  near  each  pull 
box  and  stop  valve  control  and  in  the 
space  where  the  extinguiahing  agent 
cylinders  are  stored.  If  the  storage 
cylindara  ara  separate  from  the 
protadad  apace,  the  mttructiont  must 
alto  include  a  tchcmatic  diagram  of  the 
system  and  instructions  detailing 
alternate  methods  of  releasing  the 
extinguishing  agent  should  the  local 
manual  release  or  itop  valve  controls 
fail  to  operate.  Each  control  valve  to  a 
distribution  line  must  be  marked  to 
indicate  the  space  served. 

(b)  An  alarm  for  a  fixed  gas  fire 
extinguishing  system  must  be  cleariy 
and  cofupicuously  marked  "WFfEN 
ALARM  SOUNDS- VACATE  AT  ONCE. 
CARBON  DIOXIDE  (HALON)  BEING 
RELEASED." 

(c)  Each  distribution  line  valve  of  a 
flxed  gas  fire  extinguishing  system  and 


the  Hre  main,  must  be  plainly, 
conspicuously,  and  permanently  marked 
indicating  the  space  served. 

(d)  A  manual  Tire  alarm  box  must  be 
cleariy  and  conspicuously  marked  "IN 
CASE  OF  HRE  BREAK  GLASS." 

(e)  An  alarm  for  an  automatic  fire 
detecting  system  or  a  manual  alarm 
system  must  be  clearly  and 
conspicuously  marked  "FIRE  ALARM". 

(f)  An  alarm  for  an  automatic 
sprinkler  system  must  be  clearly  and 
conspicuously  marked  "SPRINKLER 
ALARM". 

(g)  An  alarm  bell  for  a  smoke 
detecting  system  must  be  clearly  and 
conspicuously  marked  "SMOKE 
DETECTION  ALARM". 

(h)  A  control  cabinet  or  space 
containing  valves,  manifolds,  or  controls 
for  any  Tixed  gas  fire  extinguishing 
system  must  be  clearly  and 
conspicuously  marked  "CARBON 
DIOXIDE  (IL\LON)  HRE 
EXTINGUISHING  APPARATUS",  or  as 
otherwise  required  by  the  cognizant 
OfTicer  in  Charge.  Marine  Inspection. 

Subpart  0—Op«ratlonai  RMdinoss, 
MalntanancOi  and  impaction  of 
LHaaavIng  Epuipntant 


fltS.700    Oparattonali 

(a)  Except  as  provided  in  S  185.702  of 
this  subpart,  each  launching  appliance 
and  each  surx'ival  craft  and  rescue  boat 
on  a  vessel  must  be  in  good  working 
order  and  ready  for  immediate  use 
before  the  vessel  leaves  port  and  at  all 
times  when  the  vessel  is  underway. 

(b)  Each  deck  where  survival  craft  or 
rescue  boats  are  stowed  or  boarded 
must  be  kept  clear  of  obstructions  that 
would  interfere  with  the  boarding  and 
launching  of  the  sur\'ival  craft  or  rescue 
boat. 

|iaSL702    Mamtananca. 

(a)  The  manufacturer's  instructions  for 
onboard  maintenance  of  survival  craft, 
rescue  boats,  and  launching  appliances, 
manufactured  on  or  after  (insert 
effective  date  of  regulations),  must  be 
onboard  a  vessel  of  more  than  65  feet  In 
length  and  readily  available  for  a  vessel 
of  not  more  than  65  feet  in  length.  The 
instructions  must  also  be  readily 
available  at  each  inspection  for 
certification  and  reinspection.  The 
instructions  must  include  the  following: 

(1)  Checklists  for  use  when  carrying 
out  the  inspections  required  under  this 
subpart: 

(2)  Maintenance  and  repair 
inatructions: 

(3)  A  schedule  of  periodic 
maintenance; 


(4)  A  diagram  of  lubrication  points 
with  the  recommended  lubricants; 

(5)  A  list  of  replaceable  parts; 

(6)  A  list  of  sources  of  spare  parts;  and 

(7)  A  log  for  records  of  inspections 
and  maintenance. 

(b)  The  owner  or  managing  operator 
shall  make  sure  that  maintenance  is 
carried  out  in  accordance  with  the 
instructions  required  under  paragraph 
(a)  of  this  section. 

(c)  The  OCMI  may  accept,  instead  of 
the  instructions  required  under 
paragraph  (a)  of  this  section,  a 
shipboard  planned  maintenance 
program  that  includes  the  items  listed  in 
that  paragraph. 

flU.704    Malntanantaoffaa*. 

(a)  Each  fall  used  in  a  lauiKhing 
appliance  on  a  vessel  must  be  turned 
end  for  end  at  intervals  of  not  more  than 
30  months. 

(b)  Each  fall  must  be  renewed  when 
necessary  due  to  deterioration  or  at 
intervals  of  not  more  than  5  years, 
whichever  is  earlier. 

(c)  Each  fall  must  have  a  corrosion 
resistant  tag  with  the  following 
permanently  marked  on  it 

(1)  The  date  the  new  fail  was 
installed:  and 

(2)  If  the  fall  has  been  turned  end  for 
end,  the  date  it  was  turned. 

{ 1*5.720    Waaklymaintanancaand 
Inapaction*. 

The  following  tests  and  inspections 
must  be  carried  out  weekly  on  a  vessel: 

(a)  Each  survival  craft,  rescue  boat, 
and  launching  appliance  must  be 
visually  inspected  to  ensure  its 
readiness  for  use; 

(b)  Each  rescue  boat  engine  must  be 
run  ahead  and  astern  for  not  less  than  3 
minutes,  unless  the  ambient  temperature 
is  below  the  minimum  temperature 
required  for  starting  the  engine;  and 

(c)  Each  battery  for  rescue  boat 
engine  starting  must  be  brought  up  to 
full  charge  at  least  once  each  week  if: 

(1)  The  battery  is  of  a  type  that 
requires  recharging;  and 

(2)  The  battery  is  not  connected  to  a 
device  that  keeps  it  continuously 
charged. 

S1S5.722    Monttily  inspection*. 

(a)  Each  survival  craft,  rescue  boat, 
and  launching  appliance  on  a  vessel 
must  be  inspected  monthly,  using  the 
applicable  checklist  when  required 
under  $  185.702,  to  make  sure  it  is 
complete  and  in  good  order. 

(b)  Each  Emergency  Position 
Indicating  Radiobeacon  (EPIRB),  other 
than  an  EPIRB  in  an  inflatable  liferaft, 
must  be  tested  monthly,  using  the 
integrated  test  circuit  and  output 
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indicator  to  determine  that  it  is 
operative. 

§1*5.724    Quarterty  inapactiooa. 

(a)  Each  winch  control  apparatus  of  a 
launching  appliance  on  a  vessel, 
including  motor  controllers,  emergency 
switches,  master  switches,  and  limit 
switches,  must  be  examined  once  in 
each  three  months. 

(b)  The  examination  required  by 
paragraph  (a)  of  this  section  must 
include  the  removal  of  drain  plugs  and 
the  opening  of  drain  valves  to  make  sure 
that  enclosures  are  free  of  water. 

§  185.726    Annual  inspectiona. 

(a)  Each  rescue  boat  must  be  stripped, 
cleaned,  and  thoroughly  inspected  and 
repaired  at  least  once  each  year, 
including  emptying  and  cleaning  of  each 
fuel  tank,  and  refilling  it  with  fresh  fuel. 

(b)  Each  davit  winch,  fall  and  other 
launching  appliance  must  be  thoroughly 
inspected  and  repaired  once  each  year. 

(c)  Each  item  of  Ufesaving  equipment 
with  an  expiration  date  must  be 
replaced  during  the  annual  inspection 
and  repair  if  the  expiration  date  has 
passed. 

(d)  Each  battery  used  in  an  item  of 
lifesaving  equipment  except  inflatable 
survival  craft  equipment  must  be 
replaced  during  the  annual  inspection  if 
the  expiration  date  of  the  battery  has 
passed.  The  expiration  date  of  the 
battery  may  be  marked  on  the  battery  or 
the  owner  or  managing  operator  may 
have  a  record  of  the  expiration  date 
from  the  manufacturer  of  a  battery 
marked  with  a  serial  number. 

(e)  Except  for  a  storage  battery  used 
in  a  rescue  boat  each  battery  without 
an  expiration  date  indicated  on  it  or  for 
which  the  owner  or  managing  operator 
does  not  have  a  record  of  the  expiration 
date,  used  in  an  item  of  lifesaving 
equipment  must  be  replaced  during  the 
annual  inspection. 

{{]  The  requirements  in  this  section  do 
not  relieve  the  master  of  the  requirement 
under  S  185.700  to  keep  the  equipment 
ready  for  immediate  use. 

§  185.730    Servicing  of  inflatable  liferafts, 
inflatable  buoyant  apparatus,  infiatabia 
Nfeiackets  and  inflated  rescue  boats. 

(a)  Each  inflatable  liferaft  inflatable 
buoyant  apparatus,  inflatable  lifejacket 
and  hybrid  inflatable  lifejacket  or  work 
vest  must  be  serviced: 

(1)  Within  12  months  of  its  initial 
packing;  and 

(2)  Within  12  months  of  each 
subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months. 


(b)  Each  inflatable  liferaft  and 
Inflatable  buoyant  apparatus  must  be 
serviced: 

(1)  Whenever  the  container  of  the  raft 
is  damaged,  or  the  straps  or  seal  are 
broken;  and 

(2)  In  accordance  with  the  servicing 
procedure  under  Subpart  160.051  of  this 
chapter. 

(c)  Each  inflatable  lifejacket  must  be 
serviced  in  accordance  with  the 
servicing  procedure  under  Subpart 
160.076  of  this  chapter. 

(d)  Each  hybrid  inflatable  lifejacket  or 
work  vest  must  be  serviced  in 
accordance  with  the  servicing  procedure 
under  Subpart  180.077  of  this  chapter. 

(e)  Repair  and  maintenance  of  inflated 
rescue  boats  must  be  in  accordance  with 
the  manufacturer's  instructions.  All 
repairs  must  be  made  at  a  servicing 
facility  approved  by  the  Commandant 
except  for  emergency  repairs  carried  out 
on  board  the  vessel. 

§185.740    Parfodteaarvlcingofliydroatatfc 
release  units. 

(a)  Each  hydrostatic  release  unit  must 
be  serviced: 

(1)  Within  12  months  of  its 
manufacture  and  within  12  months  of 
each  subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2)  In  accordance  with  the  repair  and 
testing  procedures  under  Subpart 
160.062  of  this  chapter. 

^    (b)  The  springs  of  each  spring- 
tensioned  gripe  used  with  a  hydrostatic 
release  unit  must  be  renewed  when  the 
unit  is  serviced  and  tested. 

Subpart  H— Dynamicany  Supported 
Craft  Operationa 

§  185.800    Operating  requirement*. 

(a)  The  owner  or  managing  operator 
of  a  dynamically  supported  craft  shall 
ensure,  to  the  satisfaction  of  the  OCMI. 
that: 

(1)  Maintenance  services  with 
necessary  equipment  are  available  for  a 
DSC  within  its  area  of  operation; 

(2)  The  area  of  operation  of  the  DSC  is 
within  range  of  watercraft  or  aircraft 
which  have  adequate  emergency 
equipment  and  which  can  rapidly  and 
adequately  respond  to  a  request  for 
assistance  from  the  DSC; 

(3)  The  DSC  receives  reliable,  current 
weather  forecasts  for  its  area  of 
operation; 

(4)  Passenger  terminals  are  properly 
arranged  and  have  adequate  safety 
provisions  so  that  they  may  be  safely 
used  by  the  DSC:  and 
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(5)  Ve*t«i  trafRc  in  the  area  of 
operation  of  the  DSC  can  be  lafely 
controlled  through  visual  tlghling.  radio 
contact,  traffic  separation  tchemea.  or 
other  traffic  control  meant  a* 
necetaitated  by  the  traffic  volume  in  the 
araa. 

(b)  The  owner  or  managing  operator 
of  a  DSC  ihall  eatablish  rvatrictiona  or 
provitions  relating  to  position  fixing  and 
operating  at  night  or  in  restricted 
visibility,  including  the  use  of  radar  or 
other  electronic  aids  to  navigation,  as 
appropriate. 

(c)  When  a  DSC  is  required  to  have  a 
radiotelephone  or  radiotelegraph  by  47 
CFR  Part  80,  a  continuoua  radio  watch 
muat  be  maintained,  and  the  vessel  must 
be  able  to  continuously  maintain 
radiocommunications  with  Its  basa 
terminal  or  other  shora  radio  stations. 

(d)  The  master  of  a  DSC  shall  use 
reliable,  current  weather  forecasts  in 
determining  whether  to  delay  or  cancel 
the  commencement  of  a  particular 
voyage,  or  alter  the  route  of  the  vessel. 


lltMIO 

Each  DSC  must  have  on  board  an 
operating  manual,  approved  by  the 
cognizant  OCMI.  which  includes 
adequate  information  and  guidance  to 
enable  the  vessel  to  be  operated  and 
maintained  safely.  The  operating 
manual  must  contain  the  information 
required  by  1 185.812  of  this  subpart  and 
be  updated  as  necessary. 


lltMIS    Con«enl*of< 

(a)  The  operating  manual  of  a  DSC 
must  contain  at  least  the  following 
information: 

(1)  Worat  Intended  conditions  within 
which  the  DSC  may  operate: 

(2)  Permissible  conditions  of  loading, 
including  maximum  weight,  center  of 
gravity  position,  and  distribution  of 
load: 

(3)  Any  loading  procedures  necessary 
to  comply  with  the  permissable 
conditions  of  loading: 

(4)  Procedures  for  checking  the 
integrity  of  buoyancy  compartments: 


(5)  Any  limitation  regarding  the 
operation  of  the  vessel: 

(6)  Information  regarding  the  handling 
of  the  craft  including: 

(i)  Limitations  on  yawing  and  turning: 

(ii)  Stopping  in  normal  and  emergency 
conditions: 

(Hi)  Stability  about  three  axes  in  the 
dynamically  supported  mode  and 
stability  In  the  displacement  mode: 

(Iv)  Effects  and  means  of  controlling 
trim: 

(v)  Conditions  which  may  lead  to 
plough  in: 

(vi)  Lif^  power  limitations: 

(vii)  Controllability  during  transition 
from  one  operating  surface  of  mode  to 
another 

(viil)  The  effect  of  varying  sea 
conditions: 

(ix)  Maximum  safe  speed  for  different 
conditions;  and 

(x)  Minimum  water  depth  required  for 
operation  in  all  modes: 

(7)  Details  of  buoyancy,  stability,  and 
subdivision  likely  to  be  of  direct 
practical  use  to  the  crew  in  an 
emergency: 

(8)  Maximum  permissible  towing 
ipaada  and  towing  loads  where 
appHcable: 

(9)  Instructions  on  maintaining 
adequate  fuel  reserves: 

(10)  Action  in  the  event  of  reasonably 
foreseeable  emergencies: 

(11)  Precautions  for  avoiding  a  Are 
and  the  method  of  operating  equipment 
intended  to  prevent,  detect,  extinguish, 
or  control  a  fire; 

(12)  Procedures  for  the  evacuation  of 
passengers  and  the  use  of  lifesaving 
equipment: 

(13)  Maintenance  procedures  and  a 
preventative  maintenance  schedule: 

(14)  A  list  of  accessible  harbors  of 
safe  refuge  along  the  vessel's  route 
specifying  those  which  have  adequate 
transportation  and  communication 
facilities; 

(15)  A  list  of  radio  frequencies  for  use 
in  routine  communications  between  the 
DSC  and  its  base  terminal  and  for  other 
radio  stations  in  the  vessel'H  area  of 


operation  that  may  be  used  in  an 
emergency; 

(16)  Any  restrictions  or  provisions 
established  by  the  owner  or  managing 
operator  relating  to  navigation  Including 
position  fixing,  operating  at  night  or  in 
restricted  visibility,  and  the  use  of  radar 
or  other  electronic  navigation 
equipment; 

(17)  Training  established  to  ensure 
maintenance  of  crew  competence  in 
regard  to  operation  and  emergency 
procedures;  and 

(18)  Restrictions  on  working  hours  and 
rest  periods  for  the  crew. 

(b)  The  operating  manual  of  a  DSC 
must  indicate  those  portions  which: 

(1)  Are  only  advisory  and  included  to 
assist  the  master  in  safely  operating  the 
vessel;  and 

(2)  Are  mandatory  and  which  non- 
compliance with  would  be  a  violation  of 
the  terms  of  the  vessel's  Certiricate  of 
Inspection. 

Subpart  I— P«naltiM 
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Violation  of  the  provisions  of  this 
subchapter  subject  the  violator  to  the 
applicable  penalty  provisions  of  Subtitle 
II  of  Title  46.  United  State  Code. 


1 18S.910 

An  individual  holding  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document  who  commits  an  act 
of  misconduct,  negligence,  or 
incompetence,  or  who  violate  or  fails  to 
comply  with  this  subchapter  or  any 
other  law  or  regulation  intending  to 
promote  marine  safety,  is  subject  to 
proceedings  under  the  provisions  of  46 
U.S.C.  7703  and  Part  5  of  this  chapter 
with  respect  to  suspension  or  revocation 
of  a  license,  certiricate,  or  document. 

Signed:  September  9. 19S8. 
IM.|.Schifo, 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
IFR  Doc.  89-1151  Filed  l-27-«:  M5  am) 
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U.S.  DepartnMnt  of  Energy. 
Inlarim  rule. 


r  In  accordance  with  Title  III  of 
the  Enetgy  Conaervation  and  Production 
Act  the  U.S.  Department  of  Enetgy 
(DOE)  ia  developing  energy 
conaervetlon  peifocmenoe  atandarda  for 
new  buildings.  The  law  provides  that 
the  standaroa  will  be  voluntary  for  new 
non-Federal  buildings,  but  will  be 
mandatory  for  new  Federal  buildings. 

Today,  after  due  consideration  of 
public  comment.  DOE  is  promulgeting 
Interim  energy  conservation 
performance  standards  for  new 
ccmuneTciai  and  nmhl-famlly  high  riaa 
residential  buildings.  Within  ISO  days  of 
the  promulgation  date.  Federal  agencies 
are  required  to  design  all  future  Federal 
commercial  and  muTti-family  high  rise 
residential  buildings  in  accordance  with 
the  interim  standards  or  show  that  their 
current  standards  satlB4r  iie  sasrgy 
efficiency  requirements  of  the  interim 
standan^  The  Interim  standards  do  not 
regulate  the  design  of  non-Federal 
buiidii^p.  althotigh  DOE  reooMOMads 
the  use  ef  the  standards  to  the  dsstgn 
professions  as  gnldeHnes  for  the  design 
of  energy  conserving  buildings. 

I  BATE  )uly  St  laaa 

hTIOM  OOMTACT: 


lean  |.  Boulln.  Architectural  and 
Engineering  Systens.  CE-lSl.  U^ 
Department  of  Bneigy.  Boom  5E  Oaq 
1000  hwlependence  Avenue  8W.. 
Wiifciaglie,  OuC  IMgi^  (312)  H»- 


Paul  Cahill  Esq..  Office  of  General 
Counsel  GC-12.  U.S.  Depeif  ant  of 
Energy.  Room  8B-128. 1000 
Independence  Avenue  8W.. 
Waahington.  D.C  206as,  (»2)  Sa»- 
0607 

the  Department  of  Energy  (DOE)  Is 
promulgeting  interim  energy 
conservation  voluntary  performance 
standards  as  required  by  the  Energy 
ConMTvation  Standards  far  N»w 
Buildings  Act  of  ISTB,  aa  amended  (Act), 
42  U.&C  Saetloa  0891  ef  se^.  The 
Federal  agennies  are  required  to  design 


new  Fedval  aoaiBercial  and  midtt- 
faorily  1^ daa sesidential  buildli|RlB 
accordanoe  with  (he  energy  effldHny 
requirements  prescribed  by  the  inlHta 
voluntary  energy  performance 
standards.  The  standards  do  not 
regulate  non-Federal  constnictioa, 
however  DOE  recommends  the  use  of 
the  Interim  standards  to  the  desi^ 
professions  and  owners  and  opetalsrs 
of  commercial  and  multi-family  M^  lise 
residential  buildings  as  guidel^ies  kv 
the  design  of  energy  conserving 
buildings. 

Prior  to  the  promulgation  of  the 
interim  atandarda,  DOE  published,  m 
May  0. 1087.  a  Notice  of  Propoeed 
Rulemaking  (NOPR)  (S2  FR 17061  af 
teq.)  in  the  Fedatal  Bagislac.  The  NOPK 
announced  DOE'S  intention  to 
promulgate  interim  voluntary  staadards 
for  new  Federsl  commercial  and  aaki- 
family  high  rise  residential  buUdtagB 
and  provided  for  a  ninety  day  aabBc 
comment  period  and  three  pufanc 
hearings.  The  comment  period  cloeed  on 
August  4. 1007. 

In  response  to  public  comment  and 
with  the  evallabUity  of  additional 
technical  information.  DOE  made 
revisions  to  the  proposed  Interim 
standeids. 

The  interim  staadards  lepieseat  e 
significant  Federal  effort  to  assist  the 
private  sector  in  developing  energy 
conservation  standards  without 
legelelntT  tatoaaien.  Congress  has 
dbeoled  Mderd  egendes  to  i  tigideto 
their  own  desiyi  practice  insteed  of 

iial  aiay  be  tranefened  to  the  prieato 
sector  by  adoptian  of  similar  staadards. 

issued  today  are  presented  in  the  lonMl 
of  conuueietal  standards  instead  of  a 
Faderel  regaletioa  A  more  conventional 
regulatory  farmat  could  easily  saiea  to 
regnlete  Federal  desi^i  practicee  bat  il 
wanld  aot  be  ee  easy  to  transfer  to 
privete  sector  deeign  practices.  Td 
fadlitate  sacfa  transferabUlty.  DOB  has 
•sad  Ihs  caauaerelal  standards  fatBat 
far  the  interim  staadards  that  can  be 
better  understood  and  more  reedfly  aead 
in  die  prhrato  aaotor.  Alsa  for  the  mbs 
reeson  the  Interim  standards  conlaiB 
sxtensiva  explanatory  material  aoA 
normally  included  in  Federal  st 
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A  Sunuoary  of  the  Interim  SUndards 
a  Ssctlon^iy  Section  Analysis  of  the  hitsif-. 
Standards  (With  Mator  Tachakal 


«.  Sectioo  436.100e  BxpUnaUon  of 

NumlMring  System  for  Standards 
%.  Section  436.101:  implemenUbon  and 

Compliance  Procedures  for  Fsderal 

Asendes 
«.  Section  435.102:  Principles  of  Effective 

Energy  Building  Design 
7.  Section  436.103:  Ughting 
&  Section  435.104:  Auxiliary  Systems  snd 

Equipment 
a  Secttsn  436.106:  Building  Envelope 
Ml  Section  435.106:  Electric  Power  and 

Distribution 
11.  Section  435.107:  Heating.  Ventilation 

and  Air-Conditioniiv  (HVAC)  Systems 
U.  Section  435.10S:  Heating.  Ventilation 

and  AiiOondiboning  (HVAC)  Equipment 
13.  Section  435.100:  Service  Water  Heating 


M.  Seetten  435.110:  Energy  Management 
tk.  Section  435.111:  Building  Energy  Cost 

Compliance  Alternative 
W.  Section  436.112:  Building  Energy 

Compiianoe  Alternative 


■LgiiiiHiiriiafPeMk: 
*aMay«.iai7Nalieaaf 

I  (NOPft)  Hid  IXX 


A-Sammary 

E  Oneral  Comments 
1.  Time  Extension 
r  DOE  Interim  Standards  vs.  ANSI/ 

ASHRAE/IES  Standard  SaiP 
X  Practicality  of  Interim  Standards 
4.  "Site"  vs.  "Source"  Energy 
Sl  General  Comments— Section  435.96 

a.  Process  Energy  Exception 
0.  General  Comments— Section  435.101 

a.  Standard  Reporting  Procedures 

b.  Coat-Effectiveness  of  the  Interim 


1.1 

2.  Sectkn  436JNSt  Scope 

3.  SectioB  4a8i»»  General  DsfUilUsas  i 
Acronyms 


7.  Ganatal  Comments— Section  435.101 

a.  Support  for  Propoeed  Lighting 
Standards 

b.  Propoaad  1802  Lighting  Levels 
c  Ughtiog  Coolrols 

d.  Power  Adliistment  Factors 

c.  Unit  tifl*»ti"fl  Povfer  Allowances 

{.  Interior  and  Exterior  Ughting  Tradeofb 
a  (General  Comments— Section  435.105 
a.  Mini""""  Requirements  in  Envelope 
Sectioa  Not  Repilatoty  Guidance 
!>.  Use  of  *F  (degrees  Fahrenheit)  vs.  F* 
(Fahrenheit  de^ees) 
c  Buildii^  in  Climalas  Greater  Than 
15,000  HDoas 

d.  Thermal  Mass  Credits 
a.  Vapor  Retarders 

I  SheU  Buildings 
a  Gaaaral  Comments— Section  435.106 

a.  Opposition  to  Inclusion  of  Sectioa 

b.  Traasformer  Requirements 
c  Electric  Motors 

la  General  Comment*— Section  435.107 

a.  Zoned  Space  Conditioning 

b.  InsulatioD  Levels 

c  Thermal  Storags  Systems  for  Comfort 
Cooling 

d.  Economizer  Cycles 

e.  Qverslxing  of  Systems 

11.  Gaamal  Coounents— Section  435.108 
a.  UoHsra  Bqnipment  Standards 
k  Agwament  with  NABCA 
c  DOB  Use  of  1902  BfBdaoiqr 
Requirements 


d.  Equipment  Omitted  From  Interim 
Standards 

e.  Electric  Resistance  Heating 

12.  General  Comments — Section  435.109 

a.  Minimum  Service  Hot  Water 
Performance 

b.  Standby  Loss  Requirements 
c  Heat  Pump  Water  Heaters 

d.  Thermostat  Controls 

e.  Removable  Showerhead  Plow 
Restrictors 

13.  General  Comments — Section  435.110 

a.  Minimum  Requirements 

b.  Metering  Requirements 

c  DOE  Training  for  Federal  Agencies 
d.  Exemption  for  Fossil  Fuel  Equipment 

14.  General  Comments— Section  435.111 

a.  Deletion  of  Section  435.111  and/or 
Section  435.112 

b.  Modeling  of  Cogeneration 

c.  Prototype  Building  Requirements 

15.  General  Comments — Section  435.112 
a.  Update  Life-Cycle  Cost  Requirements 

IV.  Technical  Suppoit  Documents:  Micio- 
Compolar  Programs  That  %ViIl  Ease  the  Use 
of  the  interim  Standards 

V.  Praoadnral  Baquirements 

A.  National  Environmental  Policy  Act 

B.  Executive  Order  No.  12291 
C  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

E.  Federalism  EffecU 

F.  Section  32  of  the  Federal  Energy 

Administration  Act  of  1974 

LBackground 

Originally  enacted  on  August  14. 1976 
as  Title  in  of  the  Energy  (Conservation 
and  Production  Act.  Pub.  L  94-385, 90 
SUt  1144  et  seq.,  42  U.S.C  6831,  the  Act 
required  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  develop, 
promulgate,  implement  and  enforce 
compliance  with  performance  standards 
to  improve  the  energy  efficiency  of  all 
new  buildings  in  the  nation.  On  August 
4. 1977,  the  Act  was  amended  by  Section 
304(a),  42  U.S.C  7154,  of  the  Department 
of  Energy  Organization  Act.  Pub.  L  95- 
91, 91  Stat  565  et  seq.,  which  transferred 
from  HUD  to  DOE  the  responaibility  to 
develop  and  promulgate  the  standairds. 
The  amendments  to  the  Act  did  not 
change  HUD's  implementation 
responsibilities. 

In  November  1979,  DOE  published 
proposed  performance  standards  in  the 
Federal  Register,  44  FR  66120  (November 
28, 1979).  lie  notice  was  controversial 
and  generated  over  1,800  comments 
totalling  40,000  pages.  The  comments 
included  technical  and  other  substantive 
criticisms  of  the  performance  standards. 

Less  than  a  year  after  the  publication 
of  the  proposed  standards,  the  Act  was 
again  amended.  Section  326, 94  Stat 
1640.  of  the  Housing  and  Community 
Development  Act  (rf  196a  Pub.  L  96-399 
(October  a  1960)  required  that  DOE 
promulgate  interim  standards  by  August 


1. 1981  and  extended  the  promulgation 
date  of  the  final  standards  to  April  1, 
1963.  The  interim  standards  were  only  to 
apply  to  new  Federal  buildings.  In 
addition,  the  Act  required 
demonstration  projects  to  be  conducted 
in  at  least  two  geographical  areas. 

In  August  1981,  Congress  again 
amended  the  Act.  Subtitle  D  of  Title  10 
of  the  Omnibus  Reconciliation  Act  of 
1981,  Pub.  L  97-35,  95  Stat  621, 
amended  the  Act  to  create  the  term 
"voluntary  performance  standards", 
eliminated  the  provision  for  a  possible 
statutory  sanction  for  noncompliance, 
added  a  provision  that  except  for 
Federal  buildings,  "voluntary  standards 
will  be  developed  solely  as  guidelines  to 
provide  technical  assistance  for  the 
design  and  construction  of  energy 
efficient  buildings",  and  extended  the 
deadline  for  DOE  to  furnish  reports  on 
the  demonstration  projects  to  Congress. 

The  legislative  changes  that  have 
taken  place  since  the  original  1976 
enactment  required  DOE  to  make 
fundamental  changes  to  the  compliance 
aspects  of  the  standard  regulatory 
approach  which  Congress  had  earlier 
directed  the  Department  to  take.  DOE 
retains  the  responsibility  for  developing 
performance  standards  to  achieve  the 
maximum  practicable  improvements  in 
energy  efficiency  and  use  of  non- 
depletable  resources  for  all  new 
buildings.  However,  these  standards 
now  serve  a  dual  purpose.  The 
performance  standards  serve  one 
purpose  for  the  Federal  sector  where  the 
standards  prescribe  mandatory  design 
requirements.  For  non-Federal  buildings, 
voluntary  performance  standards  serve 
only  as  guidelines  for  the  purpose  of 
providing  technical  assistance  for  the 
design  and  construction  of  energy 
efficient  btiildings.  Accordingly,  the 
performance  standards  serve  a  second 
purpose  of  providing  sound  technical 
information  and  examples  of  efficient 
design  practices  for  voluntary  use  in  the 
private  sector. 

On  August  20, 1986,  the  Department 
published  in  the  Federal  Register  (51  FR 
29754)  proposed  interim  mandatory 
energy  conservation  performance 
standards  for  new  Federal  residential 
buildings.  These  proposed  Federal 
residential  standards  were  the  first  of 
three  proposed  interim  standards;  the 
second  being  the  interim  standards  for 
commercial  and  high  rise  residential 
buildings  being  promulgated  today.  The 
Department  ako  intend  to  publi^ 
voluntary  interim  standards  for  new 
non-Federal  sector  residential  housing 
sometime  in  the  future.  DOE  has 
completed  a  researeh  project  with  the 
American  Society  of  Heating, 


Refrigerating  and  Air-Conditioning 
Engineers,  Inc.  (ASHRAE)  that  has 
culminated  in  recommendations  being 
made  to  both  E>OE  and  ASHRAE  on 
new  residential  building  standards. 

Following  promulgation  of  these 
interim  standards,  DOE  %vill  undertake  a 
demonstration  project  that  will  at 
minimum  include  an  analysis  of  the 
impact  of  the  standards  on  the  design, 
constructicm  costs,  and  the  energy 
savings,  including  the  types  of  energy  to 
be  realized  from  utilizing  these  energy 
standards.  In  addition,  DOE  «vill  analyze 
the  impact  on  residential  btulders, 
especially  small  builders  and  the  induct 
of  construction  costs  on  the  ability  of 
low-and-moderate-income  persons  to 
purchase  or  rent  units  in  such  buildings. 

The  Act  requirei  that  the 
demonstration  program  has  a  duration 
of  at  least  one  year  and  that  within  180 
days  of  its  completion,  a  report  of  the 
results  from  the  demonstration  program 
be  sent  to  the  Congress.  The  Act  also 
requires  that  the  standards  be  reviewed 
on  a  non-specific  periodic  basis  and 
revised  according  to  more  recent 
information  and  research. 

n.  Description  of  the  Interim  Standards 

A.  Summary  of  the  Interim  Standards 

The  interim  rule  establishes  interim 
eneigy  conservation  voluntary 
performance  standards  for  the  design  of 
new  commercial  and  multi-family  high 
rise  residential  buildings.  The  interim 
standards  reflect  DOE'S  attempt  to 
simplify  compliance,  incorporate  an 
improved  understanding  of  building 
component  interactions  that  affect 
energy  use,  ensure  architectural  and 
engineering  design  flexibility,  and 
encourage  consideration  of  energy 
conserving  design  measures  in  the 
earliest  stages  of  the  design  of 
commercial  and  multi-family  high  rise 
residential  buildings. 

The  format  is  similar,  but  not    . 
identical  to  that  proposed  in  ANSI/ 
ASHRAE/IES  Standard  g0.lP 
recommended  for  the  design  of  new 
commercial  buildings  by  the  American 
Society  of  Heating  Refrigerating  and 
Air-Conditioning  Engineers,  Inc.  and  the 
Illuminating  Engineering  Society  of 
North  America  (lES).  Both  the  E>OE 
interim  standards  and  the  proposed 
ANSI/ ASHRAE/IES  Standard  90.1P 
were  developed  based  on  a  joint  DOE/ 
ASHRAE  research  project  that 
culminated  with  the  publication  of  the 
research  findings  in  the  Federal  Register 
on  January  26, 1964,  (49  FR  3245  et  seq.). 
Since  the  co^^>letion  of  the  research 
project  the  DOE  and  ASHRAE/IES     — 


/  VoL  54.  Na  18  /  ManiUy.  |MMfy  jq  IflW  /  Kniw  and  Ragriattom 


Fadaal  Ragbtor  /  Vol.  54.  No.  18  /  Monday.  January  3a  1989  /  Rules  and  Regulations  4541 


•tandwds  hawm  faltowd  •  paralM 
track.  A8HRAB/IBS  bav*  provldMi 
throapli  tbair  oiHyaittaa  alractuta,  anich 
of  Um  lackntoal  axparttaa  tkal  bas  bean 
■McaMaiy  tai  Ifaa  davatepaimt  of  Hm 
•tandarda.  DOB  bas  provided 
coaislaManiary  axpartiaa  and  re— arch 
retuiU  aad  baa  alao  baaa  retpooaiUa 
for  tha  Bia)orlty  at  tba  lacknical 
analyaia. 

Tba  fonaat  uMd  is  intandad  by  DOB 
to  fadlitali  Iha  voluntary  um  of  tha 
intarlai  standards  by  daaignars.  DOB 
baliavat  that  tha  inCeriai  standards  will 
maka  mors  obviotu  tba  Intaractioa 
batwsan  tha  raqulraoMots  for  diffacant 
bulldlof  subsystanu.  pannit  i 
dasigosr  flsxloillty,  and  produca  i 
'  alBdaat  and  coat-affsctlvs 
■rdal  and  multi-family  high  ris« 
rasidantial  buildings. 

Tha  resaarch  employad  to  devalop  tha 
Intsflm  standards  comprised  flvs  major 
elamants  perfonnad  saquantlaUy  but 
with  oonsidarabia  ovarlap:  (1) 
Bvaluation  of  AN8I/A8HRAE/IES 
Standard  tOA-im  and  tha 
identification  of  its  problem  areas;  (2) 
basic  research  to  dareiop 
improvements;  (3)  tha  test  for  anarsy 
consarvatioo  and  aoanoailc 
effectiveness.  (4)  the  formulation  of  a 
Draft  Standard  that  wouM  prtfvide  the 
basis  for  propoaed  interim  standerds  for 
PedersI  use  concurrent  «vtth  promoting 
its  voluntary  use  ia  the  private  sector, 
and  (5)  axtansiva  analysis  of  tha 

firovlslons  of  the  Draft  Standard 
oUowed  by  addiUoaal  research  in  key 
areas  such  ss  envelopes  and  U^tiiw.^^ 

Tba  provialona  of  ANSI/ASIWAB/IBS 
Standard  gOA-lOta  the  baaeline 
standards,  ware  evaluated  \>y 
conducting  a  caraftal  line  by  Doe  review 
of  the  language,  by  Investtgating 
reported  problems  encountsred  in  tha 
application  of  the  standards,  and  by 
rigorous  teetlng  of  its  energy  and 
economic  implications  on  10  test 
buildings.  This  testing  Involved  applying 
ANSI/ASHRAE/KS  Standard  tOA-igsO 
to  ten  real  building  deeigna.  Plana  for  the 
I  were  te-conflgured  for 
>  widi  botti  ANSl/ASHRAB/ 
OS  Standard  90-75  and  tOA-IMO  la 
each  of  atgM  cMoa.  DOB-2.1&  a 
coapQtattaad  and  »eiMad  aaaljrsis  and 
research  tool  deveknad  by  DOB  and 
widely  aaad  by  baiwlnf  daalfn  vtmps, 
waa  uaad  to  evaluato  and  tdontinr 
potentiai  ooa(-efnctlve  iawfovonients  to 
ANSI/ ASHKAE/BS  Standard  90A- 
1980. 

Hits  evaloation  of  energy  and 
eoowMBto  iaipaals  revealed  nanarous 
arsaa  w^mn  ika  slaadarda  coaM  be 
improva&  Baealopa  la^alraasenta  did 
not  addnas  Ike  real  aaatgy  laaaos  la 
modem  buildings  and  restricted 


desipMT  flexibUtty.  Ma^r  of  the  aMMt 
important  aoaity  OMManptkm 
datenaiaanls.  saoh  aa  extaroal  baikUng 
orientation  and  uuaHgaiaMoa.  ^aia 
placement  shading.  Md  tha  naad  to 
natch  the  envakipe  design  to  Internal 
losds.  were  entiraly  (gnorad.  Ilia  aia}or 
problem  asaodatad  wHh  HVAC  systems 
centered  on  systaa  selection.  Something 
needed  to  be  done  to  encourage  the 
selection  of  the  OKiat  coat-effectiva  and 
energy-efficient  systems  during  ths 
design  process,  la  additioa  a  better  way 
to  apply  the  air  tranaport  factor  to 
system  design  waa  oaedad.  Aleo,  the 
need  to  modify  tba  Ufbting  syatam 
raqaireaMota  hsraais  apparent  with  tha 
more  obvkMM  rhawgaa  being  in  the  areas 
of  compliaaoa  coiaptodty  and  lower 
lightiag  power  dvaMaa. 

FoDoaring  completion  of  tha  Draft 
Standard.  DOE  and  ASHRAE/IES 
separately  followed  a  path  of  additional 
laaearch.  Throughout  this  period,  which 
b^an  in  1961  DOE  snd  ASHRAE/IES 
have  iolntly  akarad  die  bifbroiatioo 
created  from  new  research,  public 
conuBsnts  received  on  propoeed  drafts, 
and  the  rationale  aad  aiMlyais 
supportiag  reap  oases  to  coameata. 
Therefore.  dM  DOB  tatarim  standards 
and  the  ANBI/ASHRAE/SS  Standard 
9aiP  contaia  ataay  almilaritiaa. 
However.  dM  inleria  standards  are 
written  primarily  for  Kderal  agendas 
and  are  provided  only  as  voluntary 
guidelines  for  the  non-Federal  sectore. 

The  inlarin  standiuds  contain 
mininuun  requirements  that  are 
mandatory  for  Federal  agencies  only.  As 
such,  the  heads  of  Fedenl  constnictioo 
agencies  ssast  withiB  190  days  of 
today's  pmaailf  tinn.  either  adopt  tka 
interim  standards  ar  ballcata  diat  dw 
standards  curraotly  la  ose  by  thetr 
agency  aaat  or  exceed  the  interim 
staadards.  b  addition.  Federal  agendas 
are  bound  by  the  provisions  of  Sobpart 
A  of  10  CFR  tart  «M  that  require  the 
heed  of  each  FMaral  agrncy  responsible 
for  the  umatTuctlop  of  Federal  bidldings 
to  sssure  that  the  dedsion-maklng 
process  far  the  daelgn  of  new  buildings 
employs  s  specified  methodology  for 
estimating  and  comparing  the  life-cycle 
cost  of  Fadatal  boildings  and  for 
deterrainiiv  Ua-cyde  ooet-efieotiveaees. 

A  aore  dstailad  deeoiptioo  of  the 
interim  standards  ia  piiieiiiiled  betow. 
togediar  artdi  disc— ion  of  certain 
spedAc  oaaHBsnls  bam  aisaikBn  of  the 
public  ss  well  as  klantl>cattoo  of 
technical  diengas  that  have  been  made 
to  the  propoeed  version  of  the  Intarlm 
standards. 


R  Secdon  by  Section  Analyth  ofAe 
Interim  Standardt  (With  Motor 
Technical  Cbaagee) 

1.  Section  43SJ107:  Purpose 

Section  4SS.097:  The  interim  standards 
are  designed  to  achieve  the  maximum 
pncticable  improvements  in  energy 
efTidency  and  increases  in  the  use  of 
non-depietabie  sources  of  energy.  In 
addition.  Federal  agendas  adopting 
energy  conservation  standards  for  new 
building  coostructioB  must  comply  «dth 
Subpart  A  of  10  CFR  Part  430,  which 
requiree  that  coastmctian  be  life-cycle 
cost-effective. 

These  rsgiilstioBS  provids  that  except 
in  the  case  of  Federal  baikhngs.  use  of 
the  interim  standards  is  voluntary. 
However.  DOE  recommends  ose  of  these 
interim  staadards  for  dw  design  of 
energy  effldent  non-Fadaral  new 
commercial  and  multi-faBiily  high  rise 
residential  buildings.  The  interim 
standards  promulgated  today  will  be 
used  by  s  Federal  agency  for  the  design 
of  B  new  commercial  buikiing  or  s  multi- 
family  residential  buildlag.  of  three  or 
more  stories,  oonstracted  by  or  for  the 
use  of  a  Federal  agency. 

2.  Section  435^)86:  Scope 

Seetkm  48SJM  provides  that  die 
desigfs  requirements  do  not  apply  to  a 
connnerdal  building  or  spaces  within  a 
commerdal  building  with  high  process 
loads,  manufactured  homes,  single 
family  residences,  and  low-rise  multi- 
family  residential  buildings  of  less  than 
three  stories. 

In  the  proposed  interim  standards, 
buildings  used  for  indastrial  purposes 
and  spaces  within  baikiiags  used  for 
indaatrial  and  ooauaardal  processes 
diat  have  substantial  energy 
requirenmnts  unrelated  to  space 
conditioning  and  lighting  were 
exempted.  N4any  who  ooaunented  felt 
that  the  terms  industrial  purpose  and 
process  were  insnffidendy  defined.  The 
Section  has  been  rewiitten  by  stating 
the  conditions  under  which  spaces  used 
for  indnstrial  purposes  and  processes 
would  be  exempted. 

Preliodnary  reealts  of  the  analysis, 
coodaotad  in  devakiping  the  ppopoaaL 
indicatod  that  oompMance  with  the 
provisioas  of  the  piopoeed  interim 
standards  will  provide  a  range  of  15%  to 
30%  in  aM«al  energy  savings  to  Federal 
agendas  conatmcttng  otHce  bainnnga, 
and  smallar  bet  still  significant  savings 
%vill  be  realized  in  other  types  of 
commerdal  building  categories. 


3.  Section  43SiXI0:  General  Definitions 
and  Acronyms 

SectkMi  435J089  provklea  a  listing  of  all 
the  general  definitions  and  acronyms 
used  in  the  text  of  dw  proposed  interim 
standards.  Several  definitions  and 
acronyms  have  been  added  since  the 
propoaed  interim  standards  were 
pahlishad.  The  additions  were  made  in 
response  to  public  comment  requesting 
further  darificatkm  of  tarns  osed  in  the 
interim  standards. 

4.  Section  435.100:  Explanation  of 
Numbering  System  for  Standards 

Section  435.100  provides  an 
explanation  of  the  unique  nnmberiiig 
system  used  in  the  interim  standards. 
The  interim  standards  uses  a 
combination  of  numbering  systems 
empkiyed  by  the  Code  of  Federal 
Regulatiotts  and  a  system  commonly 
used  by  vohmtary  standards 
organizationa.  The  headings  of  each 
section  arill  have  a  number,  such  as 
435.100  wfakh  identifies  die  Service 
Water  Heating  Systems  sactioiL  This 
number  deai^Mtes  the  section  as  a 
proposed  section  of  Chapter  0  of  Tide  of 
the  Code  of  Federal  Regulations.  Within 
each  section,  a  dedoial  system  more 
common  to  the  building  industry  is  used, 
such  as  9.4.2.  This  number  identifies  a 
specific  subaectioa  in  Propoeed  Section 
435.109.  For  purposes  of  clarity,  the  first 
five  digits  are  dropped  fiom  the 
subsection  number. 

5.  Section  435.101:  Implementation  and 
Compliance  Procedures  for  Federal 
Agendas 

This  section  prescribes  the  process  for 
meeting  the  requirements  ai  the 
proposed  rule.  It  imposes  the 
requirements  of  the  interim  standards  on 
each  Federal  agency  req;>onaible  for  the 
construction  of  a  Federal  commercial  or 
multi-family  high  rise  residential 
building.  The  section  does  not 
necessarily  apply  to  those  in  the  non- 
Federal  sedor  proposing  to  use  the 
interim  standards.  It  imposes  both 
design  raquireowats  ami  a  life-cycle 
costing  requirement  The  design 
requirements  caU  for  the  designer  to 
apply  the  general  and  spedfic  Principles 
of  Effective  Energy  Building  Design, 
employ  the  minimum  criteria  for  good 
practice  prescribad  in  each  propped 
section  from  3J)  through  lOJQ  and  select 
an  appropriate  deaign  compliance 
method. 

The  alternative  compliance  methods 
that  a  designer  may  choose  from  include 
prescriptive,  system  performance,  and 
building  energy  cost  budget  or  energy 
budget  methods.  The  section  provides 
suggested  selection  criteria  for  use  of 


eadi  of  the  paths.  Tins  criteria  is  merely 
instructional  and  the  designer /builder 
has  the  option  of  the  most  suitable 
choice. 

1.  The  prescriptive  alternative 
specifies  criteria  for  particular  building 
elements,  aocfa  as  the  attributes  of  the 
buikUng  envelope,  limiting  power 
allowances  for  specific  boilding  types, 
or  dw  types  <rfoontrob  that  must  be 
used  for  HVAC  system  control. 

2.  The  system  perfonnance  alternative 
specifies  criteria  for  the  design  of  the 
load  reduction,  energy  distribution,  and 
energy-using  and  transfer  sjrstems  of 
buildings,  ^r  lighting  it  provides  a 
procedure  for  detemdning  lighting 
power  densities  for  specific  spaces  and 
areas.  For  the  building  exterior 
envelope,  this  section  considers  a 
number  of  fadors  inqiortant  to  energy 
conserving  thermal  aiad  daylighting 
envelope  design  across  a  range  of 
building  functions  and  climates. 

3.  The  two  building  energy 
alternatives  provide  for  a  building 
design  whose  calculated  annual  energy 
consumption  is  less  than  or  equal  to  the 
calculated  consumption  of  a  building 
that  meets  the  prescriptive  or  system 
performance  requirements,  but  which 
does  not  meet  the  specific  requirements 
of  those  compliance  paths. 

Section  435.101  also  permits  an 
interchangeable  ai^roach  that  pomits  a 
designer  to  seled  between  die 
prescriptive  and  system  performance 
methods.  The  selection  of  a  compliance 
mediod  requires  consideration  of  the 
advantages  and  disadvantages  of  each 
method.  The  prescriptive  alternative 
affords  simplicity  of  calculations  at  the 
expense  of  design  flexibility.  The 
prescriptive  criteria  method  requires  the 
minimum  amount  of  calculaticm  and 
effort  to  achieve  compliance,  but 
permits  only  a  few  trade-offs  or 
optimization  procedures. 

The  sjrstem  performance  criteria  can 
be  the  method  of  dioice  when  a  more 
innovative  design  is  required,  or  when 
the  prescriptive  method  does  not 
provide  the  necessary  flexibility.  It 
requires  some  increased  (manual) 
calculation  compared  witii  the 
prescriptive  method.  This  method  is 
expected  to  be  particulariy  useful  in 
locations  where  high  electric  demand  or 
peak  fiiel  consumpti<m  cany  a  high 
ecomMmc  or  aodd  burden.  This  method 
requires  the  incorporation  of  lighting 
and  HVAC  controls  to  insure  that  even 
though  peak  use  is  spedfied,  the 
duration  of  use  is  also  within  acceptable 
bounds. 

The  building  «wr^  methods  allow 
compliance  with  even  the  most 
innovative  design  concepts  to  meet  the 


proposed  interim  standards.  However, 
in  most  cases,  it  will  require  the  use  of  a 
oonqmter  energy  simulation  program  to 
model  building  energy  use  in  accordance 
with  the  badding  loads  and  die 
proposed  schedules  of  operation.  The 
building  energy  methods  are  not 
interchangeable  with  the  odier 
compliance  methods.  Once  seleded,  one 
or  the  other  must  be  used  consistendy 
throughout  the  design  process. 

The  widespread  use  of  prescriptive 
criteria  tends  to  inhibit  the  design  of 
innovative  and  creative  building 
subsystems  since  detailed  component 
spedfications  are  the  basis  of  die 
criteria.  The  baHding  energy  methods  of 
compliance  are  far  more  flexible,  even 
thotigh  they  are  more  demanding  in 
terms  of  computations.  However,  the 
rapid  promulgation  of  suitable  micro- 
processor-based building  energy 
programs  is  making  this  procedure 
suitable  for  an  increasingly  large 
number  of  smaller  buddings. 

Tlie  interim  standards  have  already 
been  analyzed  for  life-cyde  cost- 
effectiveness  and  have  been  found  to  be 
cost-effective  for  the  buildings  tested. 
However,  at  the  present  time  there  is  an 
additional  lifc-cyde  costing  requirement 
that  applies  only  to  Federal  agendes.  It 
provides  that: 

The  bead  of  each  Federal  agency 
responsitile  for  the  caostruction  of  Federal 
boildingB  sliall  also  asswe  tiiat  the  dedsioD- 
maldng  process  for  tlie  desi^  of  the  building 
siiall  employ  the  metliodolagy  for  estimating 
and  comparing  tlie  liie-cyde  coat  of  Federal 
buildings  and  for  detendniBg  life-cycle  oost- 
effectiveness  prescribed  in  Subpart  A  of  10 
CFR  Part  43a 

The  language  in  Paragraph  1.1.2  of  this 
Section  merely  calls  attention  to  the 
existing  Federal  agency  Ufie-cyde 
costing  requirements  <rf  Sidipart  A  of  10 
CFR  Part  436.  It  does  not  bM  additional 
life-(^cle  costing  reqiuiements. 

6.  Section  435.102:  Principles  of  Effective 
Energy  Building  Design 

This  section  establishes  the 
fundamental  principles  of  eneigy 
conserving  design  practices  and 
presents  design  strategies  to  help 
accomplish  the  obiectives.  It  addresses 
the  interacticMis  among  systems,  a 
concept  that  is  in  fad  i^ored  by 
component-based  or  system-based 
eneigy  standards.  Tlw  section  was 
added  to  provide  a  fiamewoik  for  good 
design  practices.  It  reflects  DOE'S 
recognition  that  the  ultimate  objective  xA 
energy  efficient  design  requiree  a  ~~~ 

designer  to  make  careful  evaluations  of 
energy  requirements  and  use  good 
professional  lodgment  Hie  criteria 
found  in  {  435.102  are  not  minimum 
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raquiraoMnU;  rather  tbay  ara  guidance 
to  the  dealgner.  The  MCtion  provides  the 
designer  with  additional  information  on 
the  kinds  of  actions  needed  to  develop 
an  energy  conserving  building  design. 

The  principles  encouraging  good 
design  practice  ara  stated  as  follows: 

•  Minimiie  the  impact  oo  functional 
requirements. 

•  Reduce  loads. 

•  Reclaim  waste  energy  where 
possible. 

•  Use  non-deplatable  sources  of 
energy  where  poesible. 

•  Improve  transport  system 
efficiency. 

•  Improve  anergy  using  system 
efficiency. 

•  Control  operation  and  scheduling  of 
systems. 

•  Optlmlic  the  interaction  of  the 
above. 

The  design  procedures  and  specific 
strategies  that  would  be  used  to 
accomplish  the  conservation  objectives 
that  underlie  the  above  principles  are 
presented  sequentially  so  as  to  roughly 
parallel  the  building  design  process.  Tae 
specific  strategies  are  found  in  each 
subsequent  section. 

7.  Section  435.103:  Ugbdi^ 

This  propoeed  section  identifies  the 
scope  of  the  lighting  requirements, 
principles  for  effective  lighting  design, 
minimum  lighting  aiteria  and  the 
procedures  for  complying  with  either  the 
prescriptive  or  system  performance 
lightiag  requirements. 

3.1  Genera/ This  subsection 
identifies  the  types  of  rooms,  spaces  and 
areaa  of  a  building  that  are  included  by 
the  Interim  standards.  Basically,  only 
interior  spaces,  building  exteriors  and 
grounds  where  lighting  is  energiied 
through  the  builcUng's  electrical  service 
are  covered  by  the  standards.  There  ara 
several  exceptions  to  the  types  of 
spaces  covered  and  a  few  of  these,  such 
as  building  exterlora  and  roads  and 
grounds,  and  outdoor  procesaing 
facilities,  have  been  amended. 

This  subsection  also  identifies  the 
Building  or  Facility  Lighting  Power 
Allowance  for  a  propoeed  design,  the 
prooaduree  by  which  designers  can  take 
credit  for  DayUghtii^  and  the 
requirementa  for  compHanoe  with  the 
lighting  section. 

3.2  Princiolm  afDmign.  The 
principles  to  be  applied  with  respect  to 
Ughtii^  include  sod)  strategies  as: 

•  Reduction  of  actual  dniand  load 
rathar  than  fust  the  apparent  connected 


•  Um  of  more  eflldcnt  lamps  with 
appropriate  luminooa  efBcacy.  life 
expectancy,  spectnun  distribution  and 
color  rendering  characteristiGS.  Also 


consideration  of  light  distribution,  glare 
control  and  visual  characteristics. 

•  Use  of  more  efficient  ballasts  for 
fluorescent  and  HID  lamps. 

•  Use  of  luminaires  with  heat  removal 
and  heat  recovery  capabilities. 

•  Illumination  required  for  tasks 
limited  to  the  location  of  the  task  and 
from  a  direction  that  minimizes  glare. 

•  Appropriate  use  of  indirect  lighting 
with  schemes  that  create  reasonably 
uniform  ceiling  luminances. 

•  Reduction  of  light  sbsorption. 

•  Consideration  of  appropriate  uses 
for  dayli^ting.  local  task  lighting  or 
ambient  lighting  together  with  the 
proper  use  of  controls. 

•  Limitations  on  the  use  of  lower 
efficiency  lamps. 

Several  editorial  comments  wera 
made  on  this  section  and  the  maforlty  of 
them  Indudad  in  the  interim  standards. 

3.3  Minimum  Requirements. 
Minimum  requirements  have  been 
specified  for  the  use  of  the  following: 

•  Lighting  controls:  and 

•  Fluorescent  lamp  ballasts. 
Lighting  requirements  for  Bxtertor 

Lighting  power  have  shifted  to  the 
prescriptive  compliance  path  of  Section 
3.4.  If  the  system  performance  path  is 
chosen  by  s  desi^er.  Section  3.5  refera 
to  the  appbcable  exterior  lighting 
subsection  in  Section  3.4  for  criteria.  The 
minimum  reqtiirements  have  been 
revised  significantly  bom  an  editorial 
standpoint  The  revisions  will  simplify 
the  compliance  process.  Revisions 
include  clarification  of  the  compliance 
process,  a  reduction  In  the  number  of 
tables,  and  a  straightforward 
explanation  of  the  prescriptive  and 
system  performance  compliance  paths. 

3.4  Preecriptive  Compliance 
Alternative.  This  subsection  provides  a 
prescriptive  procedure  for  determining 
the  upper  power  limits  for  illumination 
systems  installed  inside  and  on  the 
exterior  of  new  commercial  and  multi- 
family  h^  rise  residential  buildings.  It 
alao  serves  as  a  basis  lor  calculating  the 
lighting  heat  gain  and  energy  usage  of 
buildi^s.  Thte  method  prescribes  a 
maximum  allowable  unit  power  density 
for  lighting  by  building  type,  for  a 
limited  numlwr  of  building  types  as 
listed  in  spedfled  tables.  There  is  no 
reception  of  specific  makeup  of  spaces 
and  activities  within  the  building.  The 
procedure  is  not  to  be  used  as  a  lighting 
design  procedure  but  as  a  method  of 
determloing  the  liahting  power  limit 

Several  editorial  changes  have  been 
made  on  this  subsection.  The  most 
prominent  is  the  deletion  of  two 
subaoctions.  The  two,  liAtlnt 
Equipment  and  Lamp  Efficiency,  were 
judged  to  be  lacking  in  solid  and 
documentable  information.  Although 


some  felt  that  the  proposed 
requirements  were  too  stringent  and 
others  felt  they  were  too  lax.  parties  on 
both  sides  of  the  issue  felt  that  the 
subsections  were  not  appropriately 

S laced  in  the  prescriptive  criteria.  DOE 
as  revised  the  principles  section  (3.2)  to 
reflect  the  benefits  of  using  himinaire 
and  ballast  efficiencies  in  the  design  of 
buildings  and  has  placed  the  proposed 
tables  in  an  attachment  to  the  section  as 
examples. 

3.S    System  Performance  Compliance 
Alternative.  This  subsection  spells  out  a 
system  performance  procedure  for 
determining  the  upper  lighting  power 
limits  for  buildings,  roads  and  grounds. 
It  also  provides  a  basis  for  calculating 
the  lighting  heat  gain  and  energy  usage 
of  individual  rooms,  spaces  and  areas  as 
well  as  the  total  building.  The  procedure 
used  in  this  subsection  is  known  as  the 
Unit  Power  Density  procedure  and  it 
establishes  the  lighting  power  limit  fcM' 
building  interiors  plus  the  lighting  power 
allowance  for  building  exterion  and 
roads/grounds.  Once  the  lighting  power 
limit  for  a  building  has  been  determined, 
the  designer  shall  strive  to  design 
lighting  systems  that  will  provide 
effective  and  pleasing  visual 
environment  without  exceeding  the 
lighting  power  limit  No  specific 
comments  were  raised  on  this  section. 

a  Section  435.104:  Auxiliary  Systems 
and  Equipment 

This  section  identifies  the  scope, 
mindples  and  mintnuim  requirements 
for  auxiliary  systems  and  equipment  in 
iNiildings. 

4.1  General.  Even  thou^  their 
impact  upon  the  internal  loads  of  moat 
buildings  is  usually  limited,  design 
principles  and  minimmn  requirements 
for  auxiliary  systems  and  equipment 
were  found  to  be  useful.  DOE  received 
three  comments  requesting  the  deletion 
of  the  entire  section,  but  still  believes 
the  requirements  are  necessary.  The 
mintmiim  requirements  for 
transportation  and  freeia  protection 
systems  and  retail  food  and  food  service 
refrigeration  are  important  because  they 
effect  significant  energy  using  systems 
not  covered  elsewhere  by  standards.  For 
example,  the  standards  reouin  that  food 
refrigeration  systems  matdi  capadfy 
with  loads  and  not  be  oversited.  and 
alao  require  heat  recovery  from  such 
systems  and  apply  them  to  space 
conditioning  use  where  applicable. 

4.2  Principles  of  Design.  The 
principles  of  effective  energy  conserving 
design  that  are  applicable  to  this  system 
are  contained  in  i  435.102.  Principles  of 
Effective  Energy  Conserving  Bollding 
Design. 


/  VoA.  54.  No.  18  /  Monday.  January  30,  1988  /  Roles  and  Reguiatkm* 


4543 


4.3  Miniautm  Requirements.  The 
minimum  requirements  for  auxillaiy 
systeais  and  equipment  coven 

•  Transportation  systems; 

•  Freeze  protection  systems;  and 

•  Retail  food  and  food  service 
refrigeration. 

Minor  changes  have  been  made  to 
paragraph  4,a3.2  revising  energy  (beat) 
recovery  requirements. 

9.  Section  435.105:  Building  Envelope 

This  section  identifies  the  scope, 
design  princ^les.  mtntmnin 
reqi^ements,  prescriptive  and  system 
performance  methods  for  building 
envelopes. 

S.1    General.  The  building  envelc^ 
requirements  of  ttiis  subsection  are  for 
determining  conqHlance  with  the  interim 
standards.  They  are  not  intended  to 
replace  the  building  loads  calculations 
procedures  in  publications  such  as  the 
ASHRAE  Handbook.  1985  Fundamentals 
Volume. 

52    Principles  of  Design.  The 
principles  to  be  applied  with  respect  to 
building  envelope  include  such 
strategies  as: 

•  Balancing  of  building  toads  between 
and  among  the  internal  and  external 
loads. 

•  Control  of  conduction  and 
convection. 

•  Control  of  radiation. 

•  Control  of  internal  loads. 

•  Balancing  and  minimizing  die 
thermal  impact  of  equipment  and 
appliances. 

•  Control  of  high  ventilation  loads. 
DOE  believes  that  the  principles  are 

an  important  feature  of  the  envelope 
section  of  the  interim  standards  because 
they  provide  designen  with  additional 
information  on  energy  conservation 
strategies  that  cannot  be  quantified  as 
part  of  the  standards.  In  order  to 
strengthen  the  principles  section.  DOE 
has  made  several  editorial  changes  as 
suggested  by  those  who  coomiented. 
The  moat  siyiificant  change  was  die 
deletion  of  paragraph  5.2.1.6.1.  This 
paragraph  was  a  description  of  how 
balance  points  are  an  integral  part  of 
building  design.  Several  wrho 
commented  on  the  inteiiai  standards 
found  the  paragraph  extraneous  and  out 
of  context,  therefore  it  has  been 
dropped. 

5.3    Minimum  Reguiremeats. 
Minimum  requirements  for  the  building 
envelope  have  been  set  for  the 
following 

•  Overall  Thennal  Transmittanoe  (U,) 
of  the  Building  Envelope  Above  Grade 
Assembly: 

•  A  new  paragraph  on  the  Thermal 
Tranamittance  (R)  of  Each  Individual 
Path  of  the  Envelope  Assembly: 


•  TbafnMdTransauttance(U|)of  an 
Individual  Patfi  throu^  an  Envelope 
Assembly,  indnding  Fenestration: 

•  Gross  Area  of  Envelope 
Components; 

•  blading  Coefficients; 

•  Air  Leakage  and  Moisture 
Migration:  and 

•  Shell  Buildings. 

Several  editorial  changes  were 
suggested  by  dune  who  commented  on 
the  proposed  interim  standards.  DOE 
appreciates  the  diligence  with  whidi 
these  changes  have  been  ofEered  and 
has  made  many  of  die  changes  in  die 
text 

5.4  Prescriptive  Compliance 
Alternative.  This  subsection  requires  the 
use  of  Alternate  Component  Packages 
(AQ>)  that  prescribe  precalcolated 
minimum  criteria  for  elements  of  the 
exterior  envek^  of  new  commercial 
and  multi-family  high  rise  residential 
buildmgs  in  locaticms  having  less  than 
15,000  bleating  degree  days  (base  65  *F). 
The  criteria  consider  variations 
important  to  thermal  envelope  design 
including  fenestratimi.  shadhig.  thmnal 
mass,  daylighting.  internal  loads  and 
climate  ranges. 

Several  uanges  have  been  made  to 
the  ACP  tables  based  on  public 
comments  and  new  research.  The  tables 
have  been  updated  based  on  new 
available  reserved  data  on  thennal 
mass.  These  changes  have  primarily 
been  for  colder  dimates.  In  addition,  the 
format  of  the  ACP  tables  has  been 
changed  to  allow  all  relevant 
information  for  a  dimate  area  to  be 
placed  on  one  table.  In  the  proposed 
standards,  the  user  would  have  had  to 
refer  to  several  taUes.  The  language  in 
this  section  has  been  modified  to 
correspond  with  the  new  format  of  the 
ACP  tables. 

DOE  received  several  comments  that 
the  Receptacle  Power  Densities  in  Table 
5.4-30  (now  Table  5.4^2)  were  too  low 
based  on  the  fact  that  U.S.  buildings  are 
equipped  with  an  increasing  number  of 
electronic  products.  DOE  was  cognizant 
of  this  fact  when  the  research  to  devdop 
the  interim  standards  was  conducted 
and  incoqMrated  some  sensitivify  into 
its  research.  Baaed  on  the  findings  of  its 
research  it  still  believes  that  die  - 
receptade  power  densities  are 
adequate. 

5.5  System  Performaace  Compliaace 
AHematrve.  This  subsection  provides  a 
number  of  criteria  important  in  energy 
conserving  thennal  envelope  systems 
design  across  a  range  of  building 
functions  and  cUmates.  The  system 
performance  approach  requires  die 
application  of  specified  criteria  fw  the 
foUowiag  factors: 

•  Roof  Thennal  Tkansmittance; 


•  Floor  Thermal  Transmittanor. 

•  Thermal  Transmittanoe  for  Walls    . 
Below  Grade; 

•  Thermal  Transmittanoe  for  Opaque 
Walls  Endosing  Conditioned  Spaces 
Exposed  to  Interior  Unconditioned 
Spacer. 

•  External  Wall  Criteria  for  Heating 
and  Cooling: 

•  Wall  Heating  and  Cooling 
Compliance  Values; 

•  Constraints  on  thermal 
transmittance  values: 

•  lighting  and  equipment  power 
densities; 

•  Dayligjiting:  and 

•  Thermal  mass. 

DOE  received  one  comment 
complaining  that  the  roof  values  are  too 
low.  DOE  has  analyzed  the  material 
provided  in  support  of  this  comment  and 
does  not  believe  the  conunenter's 
recommendations  are  suqiported  by  the 
died  study  because  it  does  not  provide 
enough  relevant  information  on  which  to 
base  the  change.  DOE,  through  its  own 
research,  believes  that  the  roof  values 
used  correspond  to  good  practice  and 
are  readily  achievable. 

10.  Section  435.106:  Qectiic  Power  and 
Distribution 

This  section  identifies  the  scope, 
design  principles,  minimum 
requirements  for  the  electric  power  and 
distribution  system.  Induded  are 
specific  requirements  for  electrical 
distribution  systems,  transformers, 
electric  motors,  and  operation  and 
maintenance  systems.  It  should  be  noted 
diat  the  section  has  undergone  many 
editorial  changes.  These  changes  reflect 
the  amendments  offered  by  those  who 
commented.  They  were  made  to  clarify 
the  language  used  in  die  section.  For 
example,  language  has  been  added  to 
clarify  electrical  distribution 
requirements  of  multi-tenant  buildings. 
Another  modification  darifies  the 
standards  to  be  used  in  rating  diffoent 
types  of  electrical  motors. 

6.1  General.  Emergency  systems  do 
not  have  to  compfy  with  the 
requirements  of  this  section. 

6.2  Principles  of  Design.  The  qiecific 
design  princ^iles  to  be  apfdied  with 
respect  to  electric  power  and 
distribution  sjrstems  indude  such 
strategies  as: 

•  Consideration  of  the  sizing  of 
transfbrmen  and  generating  units  to 
assure  that  they  are  dose  to  the  actual 
antidpated  knid. 

•  Minimization  of  the  use  of 
distribotion  system  transformers. 

•  Submetering  of  tenant  foctlitles. 
6J   Minimam  Requirements. 

Minimum  dectiic  power  and 


Ua^iim  I  Vol.  84.  No.  la  /  Monday.  |«wiMy  Sq  fflQ  /  Rulw  «id  RagAtfoM 


diatribuboii  raquimnenta  haw  hmm  Ml 
for  the  following: 

•  Submattrlng  of  dcctrical 
diatribulion  sytlMns; 

•  TraiufoniMra; 

•  BUctrlc  motor*:  and 

•  Operation  and  nulntanancc  of 
eloctrkal  ayatama. 

11.  Sactkm  435.107:  Haatins.  Ventilation 
and  Alr-Cooditloning  (HVAC)  Syatema 

Thia  aactioo  eatabliahaa  tha  acopa. 
daaifn  prindplaa.  minimum 
raquiramanta,  and  praacriptiva 
compiianca  requirmnanta  for  haating. 
ventilating  and  air  conditioning  tyatema. 

7.1  General.  Thia  aubaaction  aeta 
forth  the  dealgn  and  performance 
requirementa  for  building  heating, 
ventilation,  and  cooling  ayatema. 

7.2  Princip/ea  of  Ditign.  The 
prindplea  to  be  appUed  with  reapect  to 
Heating.  Ventilatta^  and  Air 
Conditioning  (HVAC)  ayatema  include 
f  uch  atrategiea  aa: 

•  Control  of  equipment  and  high 
ventilation  load*. 

•  Separatiag  HVAC  aystems  ao  aa  to 
aerve  areaa  which  are  expected  to 
operate  on  different  achedulea.  or  have 
different  temperature  or  humidity 
problema,  etc 

•  Sequencing  of  lone  cooUng  and 
heating. 

•  Integration  of  air  or  water 
economiser  cycle*  where  appropriate. 

•  Proviaion  of  oontrola  that  permit 
ayatema  to  operate  tai  cither  occupied  or 
unoccupied  mode*. 

•  Design  of  energy  transport  system* 
to  u*e  the  moet  efficient  mean*  po**ible 
from  ■  priority  b*t  of  option*. 

New  paragrapha  on  radiant  heating 
and  energy  recovery  have  been  added  to 
the  principle*  of  de*ign  becauee  radiant 
heating  can  often  be  more  effective  than 
convective  heating  *y*tem*  in  some 
application*  and  for  area*  with  high 
ceiling*  and  for  apot  heating.  Syatema 
that  recover  heat  can  be  uaed  in  place  of 
larger  systama  that  require  more  foaail 
fuel 

7.3  Minimum  Requirements. 
Minimum  requirementa  for  the  building's 
HVAC  System  have  been  aet  for  the 
following: 

•  Calculation  Procedures: 

•  System  and  Equipment  Sising: 

•  Separate  Air  DiaMbution  Syatema; 

•  Temperature  Controla: 

•  Off-hour  Control*: 

•  Humidity  Control*:  and 

•  Material*  and  Conatruction. 
Please  note  that  Tables  7.3-1. 

Minimiun  Pipe  Insulation,  and  7.3-2. 
Minimum  Duct  Inaulation.  have  been 
revised  to  reflect  updated  information. 

7.4  PnecripUve  Compliance 
Alternative.  Thia  subsection  provides 


Iht  ciHvIa  far  the  dMipi  of  the  HVAC 
Systems  using  the  presofptfvc  path. 
Prescriptive  criteria  ia  provided  for  the 
following 

•  Zone  controls; 

•  Economizer  control*;  and 

•  System  design  requirements. 

A  new  I  7.4A  System  Temperature 
Reset  Controb  haa  been  added. 

12.  Section  43S.1(»:  Haating.  Ventilation, 
and  Al^Condlttonii^  (HVAC) 
Equipment 

This  sectioo  states  the  scope,  design 
principles,  minimum  requirement*, 
prescriptive  and  asrstem  performance 
metho<»  for  heeting.  ventilating  and  air 
conditioning  eoulpment 

8.1    General.  Inia  aubaection 
eatabliahes  desiyi  and  performance 
requirements  for  HVAC  equipment  it 
should  be  noted  that  while  equipment 
efficiencies  for  19M.  198B,  and  1982  have 
been  oonsldered  for  this  sactkm.  the  rule 
requires  Federal  agencies  to  oae  the 
more  stringent  1902  equipment 
etRdencies.  HVAC  equipment  that  meet 
the  19B2  efficiencies  are  already  on  the 
market  By  employing  the  more  atringent 
efRciendea,  the  atandarda  require  that 
Federal  agendea  become  a  model  for 
equipment  energy  effldency. 

tJ   Prindplea  ofDeeign.  The 
prindples  to  be  appUed  with  respect  to 
HVAC  Equipment  indude  such 
strategies  as: 

•  AUowance  for  HVAC  equipment 
operation  at  the  highest  idSdency  rates. 

•  Ascertainment  of  the  rate  of  energy 
inputs  and  the  heating  or  cooling  outputs 
of  all  HVAC  equipment 

AJ    Minimum  Requirementa. 
Minimum  requirements  for  the  building's 
HVAC  Equipment  have  been  set  for  the 
following: 

•  Equipment  performance; 

•  Field  assembled  equipment  and 
components: 

•  Equipment  controls: 

•  Comfort  heating  equipment  and 

•  Maintenance. 

As  part  of  the  section,  minimum  ' 
effidendes  have  been  established  for  a 
wide  variety  of  HVAC  options.  These 
tables  have  been  significantly  changed 
since  the  publication  of  the  proposed 
interim  standards  to  reflect  the 
provisions  for  residential  HVAC 
equipment  in  the  National  AppUance 
Energy  Conservation  Act  of  1987  and 
are  based  on  public  comment. 

13.  Section  435.100:  Service  Water 
Heating  Systems 

This  section  identifies  the  scope, 
design  prindples,  minimum 
requirements,  and  prescriptive 
compliance  method  for  service  water 
heating  systems  and  equipment. 


Al    General  This  subscotion 
eatabiidies  design  and  performance 
requirements  for  aervte*  water  heating 
systama. 

9.2    Principha  ofDeaign.  The 
prindples  to  be  appbed  with  respect  to 
service  water  heating  systems  and 
equipment  indude  such  strategies  as: 

•  Designing  showerheads  to  balance 
user  comfort  «vith  energy  savings. 

•  Strategic  location  of  water  heaters. 

•  Use  of  heat  exchangers  to  prevent 
high  temperature  condensate  from 
turning  to  steam  when  returning  to  pump 


AJ    Minimum  Requirementa. 
Minimum  requirements  for  the  building's 
service  water  beating  systems  and 
equipment  have  been  set  for  the 
following: 

•  Sizing  oT  system*: 

•  Equipment  efRdendes: 

•  Piping  insulation: 

•  Heat  traps: 

•  Equipment  temperature  controls: 

•  Swimming  pool  water  heaters: 

•  Combination  service  water  heating/ 
space  beating  equipment 

•  Use  of  waste  beat  aolar  energy  and 
thermal  storage; 

•  Equipment  efRdendes  of  electric 
water  heaters:  and 

•  Additional  equipment  e&idency 
meaaures. 

14.  Section  435.110e  Energy  Management 

This  sectioo  identifies  the  scope, 
design  prindples  and  minimum 
requirements  for  energy  management 
systems. 

10.1    General.  This  subsection 
describes  the  general  building  data,  the 
construction  data  and  equipment  data 
that  must  be  provided  to  the  building 
owner  to  foster  good  operatioo  and 
management  practices. 

I(k2    Principles  ofDeaign.  Design 
prindples  and  strategies  indude: 

•  Installation  of  energy  management 
control  systems  with  measurements  at 
key  points. 

•  Optimizing  the  design  with  careful 
system  selection,  realistic  load 
predictions  and  full  control  provisions. 

•  Programming  all  loops  and  control 
actions  so  that  building  loads  are 
satisfied  while  minimizing  simultaneous 
use  of  heating  and  cooling  energy. 

10.3    Minimum  Requirements. 
Minimum  requirements  have  been  set 
for  the  following: 

•  Energy  measurement  capability; 

•  Energy  measurement 
instrumentation: 

•  HVAC  System  Controls: 

•  Central  Monitoring  and  Control 
Systems: 

•  Completion  Requirements: 
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•  Energy  Performance  Testing:  and 

•  Coiutniction  Documentation  Data. 
The  Energy  Management  Section 

differs  significantly  from  standards  that 
are  being  reviewed  by  private  sector 
organizations.  It  has  much  more 
stringent  metering,  monitoring,  and 
testing  requirements.  This  was  doiie  to 
provide  agencies  with  Information 
necessary  to  assure  the  building  is 
operated  at  Its  designed  eCfidency  and 
permit  prompt  identification  and 
quantification  of  problems.  It  will  also 
ensure  that  Federal  agmdes  have  the 
information  on  new  buildings  to  meet 
their  reporting  responsibilities  under 
Executive  Order  12003  Quae  20, 1977) 
and  the  National  Energy  Conservation 
Ad  of  1978.  Pub.  L  95-619. 

15.  Sectioo  435.111:  Building  Energy  Cost 
Compliance  Alternative 

This  section  sets  forth  the 
requirements  for  using  one  of  two 
alternative  methods  of  whole  building 
performance  compliance.  This 
alternative,  as  opposed  to  the  one  found 
in  1 435.112.  uses  local  monthly  eneigy 
costs  as  a  basis.  It  is  particulariy 
effective  for  builders  of  speculative  or 
tenant  occupied  buildings.  Compliance 
under  this  building  energy  path  requires 
detailed  energy  analyses  of  the 
proposed  design  (referred  to  as  the 
"design  energy  cost")  and  comparison 
against  an  eneigy  cost  budget 
Compliance  is  achieved  when  the 
estimated  design  energy  cost  is  less  than 
or  equal  to  the  energy  cost  budget 
Section  435.111  provides  instrodions  for 
determining  the  budget  and  for 
calctilating  energy  analysis  of  prototype 
or  reference  building  designs  configured 
to  meet  the  prescriptive  or  systems 
requirements  of  the  standards.  It  should 
be  noted  that  the  language  in  this 
section  has  been  considerably  revised 
since  the  publication  of  the  proposed 
interim  standards.  The  chaises  are 
editoriaL  They  have  been  made  to 
clarify  the  intent  and  compliance 
procedures  of  the  section. 

This  approach  allows  a  designer 
maximum  flexibility  In  the  design 
process,  while  ensuring  that  the  building 
is  designed  to  consume  no  more  energy 
than  is  allowed  under  the  other 
compliance  paths.  This  path  provides  an 
importunity  for  the  energy  conservation 
benefits  of  innovative  designs, 
materials,  and  equipment  to  be  used 
when  they  caimot  be  evahiated 
adequately  under  either  the  prescriptive 
or  aystem  performance  procedures. 

Building  energy  compliance  analyses 
are  not  required  for  proposed  designs 
diat  meet  either  the  prescriptive  or 
system  performance  compliance  paths. 
This  compliance  path  is  one  of  four 


alternative  paths.  It  may  be  used  as  an 
alternative  for  those  designs  that  fail  to 
meet  either  the  prescriptive  or  system 
requirements  of  the  ten  previous 
sections. 

Designers  are  encouraged  to  employ 
the  proposed  building  energy 
compliance  path  set  forth  in  this  section 
for  evaluating  proposed  design 
alternatives,  in  preference  to  using  the 
prescriptive  and  system  performance 
paths.  Using  this  path  enables  the 
designer  to  establish  the  relative 
effectiveness  of  each  design  alternative 
in  saving  energy,  thus  providing  a 
reliable  eneigy  basis  upon  which  the 
building  owner  and  designer  may  seled 
one  design  over  another. 

16.  Section  435.112:  Building  Eneigy 
Compliance  Alternative 

This  section  is  construded  under  the 
same  basic  approach  as  that  found  in 
1 435.111.  It  too  provides  an  alternative 
path  for  compliance  with  the  interim 
standards  that  allows  flexibility  in  the 
design  of  buildings.  However, 
compliance  under  this  section  is 
demonstrated  by  showing  that  the 
calculated  anniial  eneigy  usage  for  the 
proposed  building  design  is  equal  to  or 
less  than  a  calculated  design  eneigy  use 
target 

A  life-cyde  cost  economic  analysis  is 
required  to  evaluate  alternative  fuel 
sources  and  eneigy  reduction  strategies. 
This  analysis  is  used  to  determine  the 
feasible  alternatives  for  energy  sources 
of  the  design's  HVAC  systems,  service 
hot  water  and  process  loads.  Fuel 
sources  selected  for  the  proposed  design 
and  prototjHpe  or  reference  buildings  are 
determined  by  considering  the  eneigy 
cost  and  other  cost  and  benefits  that 
occur  during  die  expected  economic  life 
of  the  alternative.  "The  procedures  set 
forth  in  Subpart  A  of  10  CFR  Part  436  are 
used  to  make  the  determination.  Once 
the  analysis  is  completed,  ttie  user  is 
directed  to  compare  the  total  life-cyde 
cost  of  each  energy  source  alternative. 
The  alternative  with  the  lowest  total 
life-cyde  cost  must  be  chosen  as  the 
energy  source  for  the  proposed  use. 
During  the  compliance  process,  when 
the  proposed  design  is  compared  to  the 
prototype  w  reference  building,  the 
same  subsystems  and  fuel  sources  are 
used  so  that  the  subsystems  of  each 
correspond. 

Table  12-1  contains  fuel  conversion 
factors  for  computing  the  energy  budget 
for  and  the  design  annual  eneigy  use  of 
the  proposed  design.  In  this  compliance 
alternative,  enerrar  consumption  is 
measured  at  the  miilding  five  foot  line 
fw  all  fuels,  therefore  "site"  rather  than 
"source"  conversion  factors  are 
specified  for  certain  fuek  in  Table  12-1. 


This  was  done  on  the  assumption  that 
in  the  equivalent  eneigy  consumption 
path,  the  comparison  of  proposed 
designs  and  prototype  and  reference 
buildings,  with  similar  subsystems  and 
fuel  types,  minimizes  the  influence  of 
the  conversion  number.  In  addition,  it 
was  felt  that  architeds  and  engineers 
were  more  familiar  with  "site"  factors. 
However,  it  has  been  the  policy  of  the 
Department  to  use  "source"  conversion 
factors  when  conducting  national  policy 
studies  on  fuel  use  and  eneigy  savings 
potential  and  when  measuring  the 
impad  of  eneigy  conservation  programs. 
This  has  been  done  because  "site" 
factors  do  not  account  for  the 
conversion  and  transmission  losses 
inherent  in  the  use  of  some  fuels.  This 
policy  «vill  continue  with  resped  to 
national  studies. 

The  same  basic  procedures  used  in 
§  435.111  are  also  used  in  §  435.112  with 
some  minor  exceptions.  The  design  is 
defined  by  the  energy  that  would  be 
consumed  within  the  five  foot  line  of  a 
proposed  building  per  square  foot  over  a 
24  hour,  365-day  year  and  specified 
operating  hours.  The  estimated  design 
energy  use  is  then  compared  to  a 
calculated  eneigy  use  target  determined 
by  calculating  the  annual  energy  usage 
for  a  prototype  or  reference  building  that 
is  configured  to  comply  with  the 
standards. 

The  approadi  would  normaDy  be 
favored  by  governmental  entities  and 
large  owners  who  would  be  interested  in 
tracking  energy  use  over  the  life  of  a 
building. 


m.  Summary  of  Public  Comment 
Received  on  the  May  6. 1917.  Notice  of 
ProfMieed  Riilamakfaig  (NOPR)  and  DOE 
Responses 

A.  Summary 

On  May  6, 1967.  DOE  issued  a  Notice 
of  Public  Rulemaking  (52  FR 17051  et 
seq.)  to  afford  the  public  an  opportunity 
to  comment  on  the  proposed  interim 
standards  for  new  commerdal  and 
multi-family  high  rise  buildings.  At  the 
dose  of  a  90  day  comment  period,  D(X 
had  received  responses  from  135 
individuals,  firms,  and  organizations. 
Many  of  the  comments  indicated  a 
favorable  response  to  the  format  used 
and  the  fact  that  DOE  developed  interim 
standards  that  were  parallel  and  of 
similar  technical  content  to  those 
standards  being  developed  by  private 
sector  organizations.  Because  isost  ai 
those  who  commented  had  multiple 
comments,  total  comments  numbered 
approximately  630.  The  comments  dealt 
primarily  with  specific  sections  ot  the 
interim  standards,  althou^  there  were 
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•ooM  8«n«ral  ooouiMnU.  Tbas* 
comments  ar*  disciwwd  balow. 

B.  General  Comments 

1.  Tlmt  ExtenskMi 

DOE  received  three  comments 
requesting  an  extension  of  the  comment 
period.  Those  who  commented  indicated 
that  the  complexity  of  the  proposed 
interim  standards  prevented  an  in-depth 
review  and  therefore  requested 
additional  time. 

DOE  Response:  DOB  considered  an 
extension  of  time,  but  declined  because 
of  the  relatively  few  number  of  requests 
indicating  that  most  wlio  wished  to 
comment  had  safRdent  time.  Comments 
were  received  by  all  three  requesting 
time  extensions. 

2.  DOE  Interim  Standards  vs.  ANSI/ 
ASHRAE/IES  Standard  90.1? 

DOE  received  sixteen  coouiients 
related  to  the  differences  between  the 
proposed  interim  standards  and  tha 
proposMl  ANSI/ ASHRAE/IES  Standard 
9aiP.  Several  who  commented 
suggested  that  DOB  employ  the  same 
consensus  review  and  comment  process 
used  by  ASHRAB.  Another  questioned 
die  use  of  DC%  standards  as  model 
energy  codas.  Many  d  those  who 
commented  suggested  that  DOE  wail 
until  the  ANSI/ASHRAE/IES  Standard 
90.1P  is  finalized  and  then  promulgate 
that  standard  verbatim.  Finally,  one 
person  who  commented  suggested  that 
DOE  should  be  completely  different 
from  the  ANSI/ASHRAE/IES  standard 
because  of  the  "controversy" 
surrounding  that  standard. 

DOE  Response:  The  interim  standards 
are  promulgatad  under  a  system 
adopted  by  the  Federal  government  for 
all  public  rulemakings.  This  system 
dictates  that  any  or  all  individuals  or 
organizations  are  invited  to  provide 
comment  on  a  Federal  rulemaking. 

It  is  not  DOB'S  taitantioo  that  die 
interim  standards  become  model  energy 
codes.  Rather,  they  are  established  as 
guidelines  from  which  model  energy 
codes  may  be  developed.  As  has  been 
stated  previously,  the  interim  standards 
are  mandatory  only  for  Federal  agendes 
and  voluntary  for  the  non-Federal 
sector. 

DOB  intends  that  the  interim 
standards  be  complementary  to  the 
private  sector  standards  establiahed  by 
voluntary  industry  organizations  such  as 
ASHRAE  and  lES.  It  does  so  because  it 
believes  that  the  nation  is  better  served 
by  consistent  energy  conservation 
standards.  However,  it  recognizes  that 
federal  construction  practice  is 
somewhat  different  man  that  found  in 
private  industry.  For  example,  financing 


processes  and  laws  governing  federal 
construction  and  building  operation  are 
quite  different  and  require  sosm  unique 
considerations.  Therefore,  the  DOE 
Interim  standards  will  not  be  the  exact 
parallel  of  those  standards  prepared 
exclusively  for  other  sectors. 

Finally.  DOB  believes  that  the  lengthy 
process  to  develop  the  interim  standards 
was  very  valuable  and  that  the  interim 
standards  are  practical  tools  to  help 
save  energy.  The  computer  aids  that  will 
be  provided  to  interested  entities  as 
technical  support  documents  9«ady 
enhance  Um  "uaabillty"  of  the 
standarda. 

3.  Practicality  of  Interim  Standards 

Six  who  commented  questioned  the 
practicality  of  the  proposed  interim 
standards.  One  said  compliance  was 
impossiblfr  Others  said  it  was  overly 
complicated  and  would  increase  ffa^ 
costs  of  buildtaigB.  Pfaially,  anodter  said 
it  favored  designs  using  natural  gas  for 
heating  and  was  unfair  to  electricity. 

DOE  Response:  The  standards  were 
prepared  from  an  analytical  standpoint. 
It  was  DOB'S  intention  to  address  the 
complex  Interactions  within  a  building. 
espMially  those  wiUiin  the  bidlding 
envelope  and  lighting  systems.  It  was 
also  important  to  develop  several 
compliance  paths  in  order  to  increase 
designer  flexibility.  This  has  led  to 
standards  that  appear  far  nuire  complex 
than  earlier  prescriptive  standards.  In 
fact  the  standards  can  be  fmr  leaa 
oompUcatad  because  the  designer  must 
only  choose  one  oompbanoe  path  and 
because  DOE  has  prepared  several 
computer  programs  to  assist  in  making 
the  standard  calculations  of  eadi 
component  section. 

4.  "Site"  vs.  "Source"  Bneigy 

DOE  received  four  comments  on  this 
issue.  Three  who  commented  favored 
"site"  over  "source"  energy;  the  other 
preferred  "source".  The  person  opposed 
said  that  "site"  favored  electricity  as  a 
fuel. 

DOE  Response:  DOE  believes  that  the 
original  decision  to  use  life-cycle  costing 
to  select  HVAC,  service  water  beating, 
and  process  equipment  fuels  in  i  IZJO 
remains  valid.  For  this  compliance 
alternative,  it  is  also  appropriate  to  oiUy 
consider  energy  as  it  is  delivared  to 
within  die  five-foot  line  of  the  building 
site.  Therefore,  fuel  selection  is  held 
constant  for  both  the  Prototype  or 
Reference  Building  and  the  Propoaed 
Design  when  determining  compliance. 


5.  General  Commenta— Section  43S.9B 
a.  Process  Energy  Excepdoa 

DOE  received  four  comments 
questioning  the  exclusion  of  buildings 
bom  the  interim  standards  whose 
energy  loads  were  not  primarily  for 
occupant  comfort  and  sanitation 
purposes.  Most  of  those  who  commented 
were  confused  by  the  wording  used  in 
the  exclusion. 

DOE  Response:  It  is  DOB'S  intent  to 
include  energy  related  to  occupant 
comfort  on  sanitation  (service  hot 
water)  with  exceptlans  only  where  that 
criteria  %vill  result  in  significant  impact 
on  operations  in  the  building  that  fall 
outside  the  intended  scope  of  the  interim 
standards.  Section  43&9e  has  been 
revised  to  clarify  the  exclusion. 

&  General  Coomients— Section  435.101 

a.  Standard  R^xtrting  Procedures 

A  comment  was  received  requesting 
IX)E  to  provide  standardized  reporting 
procedures  for  Federal  agencies  in  their 
adoption  of  the  interim  standards. 

DOE  Response:  The  statutory 
mandate  under  which  DOE  promulgated 
the  interim  standards  does  not  cover 
enforcement  Adoption  and  enforcement 
of  the  interim  standards  by  Federal 
construction  agencies  is  the 
responsibility  of  the  heads  of  tboee 
agencies. 

b.  Cost-Effectiveness  of  the  Interim 
Standards 

DOR  received  Cdut  comments 
suggesting  that  language  in  {  435.101  be 
amended  to  require  that  the  standards 
be  Ufe-cycie  cost-effective  as  well  ss 
require  the  maximum  practicable  energy 
savings. 

DOE  Response:  DOE  agrees  that  cost- 
effectiveness  is  an  important  part  of 
new  building  design  criteria.  However, 
its  mandate  was  to  establish  standards 
that  promoted  energy  savings  to  the 
maximum  extent  practicable.  In 
conducting  the  research  that  led  to  the 
formulation  of  the  interim  standards, 
one  requirement  was  that  the  redesigned 
buildings  being  tested  have  a  life-oycle 
cost  equal  to  or  lower  than  a  building 
designed  to  existing  industry  standards. 
Therefore.  DOB  believes  that  the  interim 
standards  do  consider  cost-effectiveness 
in  their  make-up.  Additionally,  as  was 
mentioned  previously.  Federal  agencies 
are  required  by  Subpart  A  of  10  CFR 
Part  436  to  conduct  life-cycle  cost 
analyses  on  each  new  building  pro)ect 
This  requirement  is  Usted  in  Section 
435.101,  paragraph  1.1.3. 


7.  General  Comments — Section  435.103 

a.  Support  for  Proposed  Lighting 
Standards 

DOE  received  several  comments  on 
the  general  requirement  levels  of  the 
lighting  standards  found  in  1 435.103.  An 
equal  number  of  those  who  commented 
felt  that  the  standards  were  appropriate 
given  current  technology  and  design 
skills,  as  were  those  who  were  opposed 
to  the  levels.  Those  in  favor  dted 
several  examples  of  designs  that  easily 
met  the  criteria.  Those  opposed  mostly 
agreed  that  the  levels  were  achievable 
given  current  technology,  but  that  the 
skill  level  of  most  lighting  designers  was 
such  that  the  lighting  standards  could 
not  be  universally  meL  Several  of  those 
opposed  suggested  the  use  of  existing 
Illuminating  Engineers  Sodety  of  North 
America  guidelines  or  that  additional 
research  be  conducted. 

DOE  Response:  DOB  agrees  that 
many  of  the  key  components  of  optimal 
lighting  designs,  given  current 
technology,  are  still  missing.  These 
include  more  information  on  spectral 
composition  of  lamplight  a  more 
thorou^  knowledge  of  lamp  and  ballast 
effidendes  and  lighting  maintenance, 
and  the  proper  use  of  automatic  lighting 
f»ntrols.  However.  DOE  believes  that 
the  minimum  levels  specified  in  the 
interim  standards  for  current 
implementation  are  well  within  the 
capability  of  lighting  designers. 
Therefore,  with  few  modifications,  the 
minimum  levels  will  stand  as  written. 

b.  Proposed  1992  Lighting  Levels 

In  its  proposed  interim  standards. 
DOE  published  minimum  lighting  levels 
for  both  1987  and  1992.  Several  who 
commented  were  opposed  to  the  use  of 
1992  levels  as  technically  impractical 
and  unsubstantiable.  Others  who 
commented  were  in  favor  of  the  1992 
levels.  In  fact  one  who  commented 
opposed  the  use  of  1987  levels  and 
would  prefer  that  DOE  utilize  the 
proposed  1992  levels  immediately. 

DOE  Response:  DOE  will  retain  the 
1992  lighting  levels  in  its  interim 
standards.  It  is  convinced  that  the  levels 
are  currentiy  achievable  by  good 
designers  with  current  technology  and 
will  certainly  be  broadly  achievable 
beyond  1993  under  programs  of 
continued  industry  and  professional 
education.  However,  in  the  interest  of 
those  opposed.  DOE  will  change  the 
effective  date  to  1993  and  address  the 
issue  in-depth  during  the  demonstration 
program  phase  that  will  follow  today's 
publication  of  the  interim  standards. 


c.  Lighting  Controls 

DOE  received  several  comments 
about  lighting  controls  and  switching 
requirements,  and  the  credits  allowed 
for  automatic  lighting  controls.  A  few 
who  commented  stated  that  the  number 
of  switches  to  be  required  per  unit  of 
electridty  was  not  economical.  Others 
disagreed  with  requirements  for  switch 
and  control  placement  Still  others 
disagreed  with  the  ballast  control 
requirements. 

A  few  who  commented  felt  that  the 
credits  for  controls  allowed  in  proposed 
Table  3.3-3  were  excessive.  Others 
commented  that  areas  equipped  with 
automatic  controls  should  have  manual 
override  switches  for  individual  work 
centers. 

DOE  Response:  DOE  believes  that  the 
lighting  control  requirements  are 
equitable  and  has  not  made  any  changes 
to  the  number  of  controls  required.  It 
has,  however,  provided  for  some 
additional  lighting  control  options  and 
has  made  editorial  changes  to  the 
standards  where  appropriate  on  the 
requirements  and  control  placement 
DOB  also  believes  that  the  ballast 
efficacy  factors  are  appropriate  and  has 
not  made  any  changes  to  that 
subsection. 

Based  on  research  conducted  by  DOE 
at  its  Lawrence  Bericeley  Laboratory, 
DOE  disagrees  with  the  comment  that 
the  credits  given  for  lifting  controls  in 
proposed  Table  3.3-3  were  excessive. 
Properly  used  with  fluorescent  lamps, 
controls  can  have  a  great  effect  on 
energy  consumption.  DOE  does  agree 
that  controls  used  in  conjunction  with 
incandescent  lamps  are  not  as  effective 
and  therefore  has  not  given  credit  for 
controls  on  incandescent  lamps  in  new 
Table  3.3-1.  DOE  disagrees  in  concept    - 
with  the  comment  on  manual  overrides 
because  excessive  manual  overrides  can 
diminish  the  expected  energy 
conservation  effect  of  the  automatic 
controls.  DOE  has  made  some  editorial 
changes  that  more  dearly  delineate  the 
placement  of  manual  controls  to  ease 
the  concerns  of  the  commenters. 

d.  Power  Adjustment  Factors 

One  commenter  requested  the 
addition  of  Power  Adjustment  Fador 
credits  (proposed  Table  3.3-4)  for  energy 
saving  lamps,  high  effidency 
conventional  ballasts  and  electronic 
ballasts. 

DOE  Response:  The  purpose  of  the 
Power  Adjustment  Factor  is  to  give 
credit  for  use  of  daylighting  and  other 
lighting  strategies  in  the  design  of 
buildings.  Since  the  interim  standards 
are  minimum  standards,  it  is  expected 
that  the  designer  will  use  more  efficient 


lighting  and  ballast  tedinologies  as  they 
are  cost  benefidal. 

e.  Unit  Lighting  Power  Allowances 

Several  comments  were  received  in 
regard  to  proposed  Table  3.4-3  (now 
Table  3.4-1).  Unit  Lighting  Power 
Allowance,  including  a  request  to 
eliminate  factory  spaces,  to  reverse  the 
allowances  for  fast  food  and  leisure 
food  diiung.  to  provide  better  definitions 
for  the  building  categories  listed,  and  to 
place  the  lighting  allowances  at  the 
minimum  possible  for  maximum  energy 
conservation. 

DOE  Response:  DOE  has  eliminated 
the  factory  requirements  as  they  may 
represent  high  process  energy  space 
which  has  been  exempted  from  these 
interim  standards.  Please  consult 
i  435.096.  General  Definitions  and 
Acronyms  for  more  information.  DOE 
has  further  redefined  the  building 
categories  found  in  Table  3.4-3  (now 
Table  3.4-1)  by  combining  four  retail 
building  types  into  one  category, 
retaining  the  mall  concourse  category, 
and  adding  a  service  establishment 
category.  "The  building  areas  for  each 
type  now  range  up  to  250,000  ft*  rather 
than  35,000  ft='.  The  lighting  power 
allowances  have  been  adjusted  to 
refled  the  new  space  categories.  Also 
Unit  Lighting  Power  allowances  have 
been  added  for  the  year  1993  so  that 
Table  3.4-1  would  be  consistent  with  the 
Unit  Power  Densities  of  §  3.5.  the  system 
performance  criteria.  DOE  has  not 
reversed  the  allowances  for  fast  food 
and  leisure  dining  as  suggested  because 
it  believes  that  the  order  is  correct 

/.  Interior  and  Exterior  Lighting 
Tradeoffs 

Several  conunents  were  made 
concerning  the  tradeoffs  between 
interior  and  exterior  lighting  found  in 
proposed  paragraph  3.4.4.2. 

DOE  Response:  This  language  has 
been  amended  to  consolidate  all 
exterior  lighting  allowances  into  a  single 
budget  Tradeoffs  between  interior  and 
exterior  allowances  are  still  not  allowed 
in  an  effort  to  keep  exterior  lighting  at 
minimum  necessary  energy  usage  and  so 
that  interior  lighting  levels  not  suffer 
because  of  hi^er  exterior  levels. 

a  General  Comments— Section  435.105 

a.  Minimum  Requirements  in  Envelope 
Section  Not  Regulatory  Guidance 

DOE  received  a  few  comments  that 
stated  that  §  5.3  was  a  "philosophical 
engineering  discourse"  rather  than 
minimum  requirements. 

DOE  Response:  DOE  disagrees:  while 
it  is  true  that  the  section  rims  through 
several  fundamentals  of  physics  and 
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tngliM«rint.  it  ako  cooUint  specific 
minimum  requirtiMiila  for  tk«  Hmm 
listed  abova. 

b.  U»e  of  F  (degree*  Fahrenheit)  vt.  f* 
(Fahrenheit  degrees) 

Savtral  who  ooaunentad  were 
oppoMd  to  th«  UM  of  F*  throughout  the 
text  of  Section  5JD  end  the  reet  of  the 
proposed  interim  stendards.  Most  were 
oppoeed  because  F  *  is  not  used  in 
common  buildini  and  design  practice, 
although  it  may  be  proper  in  a  physics 
laboratory. 

DOE  Reaponae:  DOE  agrees  to  make 
the  change  throughout  the  interim 
standards  to  maintain  consistency  in 
terminology  and  avoid  confusion  within 
the  professions  that  «vill  apply  and 
implement  the  standarda. 

c.  Buikhnga  in  CJimatea  Greater  Than 
15,000  HDDK 

DOB  received  several  comments  on 
the  requirements  for  buildings  designed 
for  colder  climates.  Several  suggested 
that  the  U,  vahies  found  In  the  envelope 
section  for  such  buildings  were 
incorrect.  Others  requested  speclflc 
requirements  for  buildings  over  laooo 
IIDDes  and  aaooo  HDD05.  A  couple 
pointed  out  that  the  tables  fomd  in  the 
system  performance  criteria  section 
(Tables  5.5-1  through  5.5-1)  did  not  have 
values  for  the  colder  climates.  Another 
requested  that  skvlights  not  be  allowed 
in  communitlee  above  58  degrees  north 
latitude. 

DOEReeponte:  DOE  reallxea  that  the 
specifications  for  colder  dlmatee  were 
not  complete  in  the  proposed  interim 
standards.  In  response,  it  has 
strengthened  several  paragraphs  to 
correct  the  problems.  Table  5.3-5.  the 
requirements  for  locations  with  heating 
degree-days  greater  than  15.000.  has 
been  amended.  Included  as  part  of  the 
amendment  was  a  prohibition  of 
skylighu  in  locations  of  meter  than 
15.000  HDD06.  Also.  Tables  5.5-1 
through  5.5-4  have  been  modified. 
Unfortunately,  the  lack  of  weather  data 
for  the  colder  climates  prevents  the 
adoption  of  more  specific  requirements. 

d.  Thermal  Maaa  Credita 

DOE  received  a  few  comments  about 
the  thermal  mass  credits.  Some  were  in 
favor  of  retaining  the  credits  and  others 
were  opposed.  Most  asked  how  the 
credits  wrere  determined. 

DOE  Reaponae:  There  is  a  reference  to 
the  raaearch  that  eatablishad  the  cradiU 
in  Appendix  D  to  1 435.106  antiUad. 
"Rules  for  External  Wall  Criteria".  The 
thermal  mass  analysis  was  documented 
In  the  peer  reviewed  paper  'The  Effects 
of  Thermal  Maaa  Exterior  WaUs  on  the 
Healing  and  CooUi«  Loada  in 


Commercial  Buildings"  by  Wikox.  et  aL. 
published  in  the  proceedings  of  Thermal 
Performance  of  the  Exterior  Envelopes 
of  BuUdings  IIL  DOE/ASHRAE/BTIeCC. 
December  1965.  pp.  1187-1224. 

The  analysis  of  thermal  mass  effects 
was  performed  using  the  same  buildings, 
operating  assumptions,  internal  gain 
assumptions,  and  glazing  characteristics 
es  were  used  to  study  Insulatioo.  glazing 
U-value,  glazing  shading  coeflkient. 
daylighting  and  all  the  other  aspects  of 
the  building  envelope.  Great  care  was 
taken  to  ensure  that  the  analysis  was 
consistent  DOE  sees  no  reason  to 
remove  the  only  thermal  mass  aspect 
from  the  interim  standards, 

e.  Vapor  Retardera 

One  person  who  commented 
suggested  more  detailed  ^Mcificatione 
for  vapor  retardera. 

DOE  Reaponae:  DOE  believes  that  the 
current  criteria  are  adequate  when 
viewed  in  conjunction  with  the 
referenced  material  for  a  national 
standard.  Local  climatic  conditions  may 
warrant  mora  datailad  criteria,  but  such 
criteria  should  not  be  impoeed 
natiooally. 

f.  Shell  BuHdinge 

Two  comments  ware  received  whldi 
fakbcated  that  llghtii«  power  densities 
and  equipment  power  densities  for  sheD 
buildings,  found  in  proposed  Table  5.3-4 
were  too  low. 

DOE  Reaponae:  They  have  beea 
modified  in  the  interim  standards. 

9.  General  CooaMnta— Section  435.106 

a.  Oppoaition  to  Inchiaion  of  Section 

Several  who  comnentad  on  this 
section  were  oppoeed  to  one  entire 
section  of  the  interim  standards  being 
devoted  to  electric  power.  Their  reasona 
included  the  beUef  that  electricity  had 
been  treated  differently  than  other  foeb 
and  that  check-awtering  should  be 
required  for  other  fuel  uses. 

DOE  Reaponae:  Because  eiectrical 
energy  is  such  e  critical  ingredient  in  our 
wsy  of  life,  we  must  consider  every 
means  of  conserving  its  use.  The  almost 
complete  retianoe  on  electrical  energy 
by  building  subsystems  Is  recogniaed  by 
this  separate  sactioo.  The  treatment  is 


not  intended  to  be  discriniBalon  dnoe 
other  types  of  equipment  are  adoasaed 
In  other  sections  of  die  interim 
standards.  DOE  has  Included 
requirements  fur  other  fuel  types, 
including  sob-aatailng  raqairenants  for 
natural  gaa,  oil  and  steam,  in  H  8il.  9ua 
and  lOA  It  beUevee  the  requirements  of 
the  Interim  standards  have  bren 
desiyied  to  »*»«<■«««  burden  and 
maxJBriae  baoeflte. 


The  technical  provisian  for  check- 
metering  is  intended  to  facilitate  energy 
management  and  not  to  encourage  a 
building  owner  to  act  as  a  utility  and 
charge  tenants  for  service.  Such 
provisions  do  not  constitute 
submetering.  which  may  be  in  conflict 
with  some  local  regulatory 
requirements.  DOB  also  believes  there  is 
Informational  value  to  check-metering 
even  where  permanent  metering  is  not 
warranted. 

Metering  and  measurement  are 
essential  to  the  proper  operation  of  the 
buildiog,  as  well  as  for  diecking  on 
energy  consumption.  While  the  interim 
standards  do  not  and  cannot  address 
operation,  they  do  attempt  to  provide 
the  operator  with  the  proper  tools  for 
good  operation  and  maintenance.  Not  all 
operators  and  owners  wiD  operate  the 
building  systems  in  the  BKMt  appropriate 
way  but  ^  increasing  soptdstkation  on 
the  part  of  occupants  and  tenants  is 
causing  owners  to  be  more  aware  of  the 
need  for  proper  operating  practioe. 

b.  Tranafonner  Requirements 

A  few  who  ooaunented  found  the 
transformer  reqnirenients  of  paragraph 
6.3.2  bordenaoBM.  TUs  paragraph 
recommends  that  trausfcamai  efficiency 
shall  be  considered  in  electrical 
distributiao  systems. 

DOB  Reaponae:  Transformers  are  a 
part  of  most  such  systems.  Their  no-load 
and  part-load  lossss  can  be  significant 
and  should  not  be  ignored. 

c.  Electric  Motora 

A  couple  who  commented  Indicated 
that  the  electric  motors  covered  by  the 
interim  standards  serve  a  variety  of 
applications  and  that  some  of  the 
electric  motors  covered  serve  purposes 
that  are  inappropriate  for  energy 
efudent  motors.  Iney  recommended 
that  a  section  be  edded  to  eddress 
performance  and  use  requirements  other 
than  efficiency  to  determine  the  choice 
of  motor. 

DOE  Reaponae:  The  purpose  of  the 
table  is  to  provide  minimum  efficiency 
standards  for  motors  and  not  to  require 
high  efficiency  motors,  therefore  the 
section  was  not  changed.  However, 
reference  has  been  made  to  a  National 
Electrical  Manufacturers  Association 
publicatioo  for  detailed  design  guidance. 

10.  General  Comments— Section  43S.107 

a.  ZonedSpoce  Conditioning 

A  few  who  commented  felt  thet  DOB 
should  reooyiiie  the  benefits  of  zonal 
■pace  conditioning  for  HVAC  system 
design. 

DOE  Reaponae:  The  interim  standards 
in  no  way  prachide  aooal  systeaaa.  In 
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fact,  zonal  systems  inherently  meet  the 
provisions  of  f  435.107.  as  they  provide 
separate  air  distribution  systems  to 
every  zone.  The  purpose  of  the  section  is 
to  discourage  the  use  of  large  central 
systems  serving  zones  with  very 
diflerent  load  diaracteristics  and  in  that 
way  actually  encourages  zonal  sjrstems. 

b.  Insulation  Levela 

A  few  who  commented  felt  that 
insulation  levels  for  piping  and 
ductwork  found  in  1 435.107  were  below 
ecoaomic  levels  and  shodd  be 
increased. 

DC^  Reaponae:  The  insulation 
requirements  were  based  on  an 
economic  analysis  to  determine  the 
insulatioo  ttiickness  that  results  in  the 
lowest  life-cyde  cost  For  example. 
Table  73-1  ia  a  table  €ii  minimum 
insulation  thicknesses  listed  as  a 
function  of  fluid  temperature  range  and 
nominal  pipe  size.  For  each  fluid 
temperature  range,  a  conductivity  range 
is  specified  on  which  thicknesses  in  the 
Table  were  based.  The  conductivities 
represent  a  broad  range  of  commerdaUy 
available  insulation  products,  including 
fiberglass  and  expanded  foam. 

c  Thermal  Storage  Systems  for  Comfort 
Cooling 

One  wdio  commented  on  this  section 
suggested  that  DOE  was  missing  a 
oonservatioa  opportunity  ^  not  making 
more  use  of  thomal  storage  systems  for 
comfort  oofrfing. 

DOE  Reaponae:  DOE  has  recognized 
the  benefits  of  thermal  storage  systems 
for  cooling  and  recommends,  but  does 
not  require,  them  in  1 435.108. 

d.  Econanizer  Cycles 

A  couple  of  conunenters  suggested 
that  DOE  investigate  the  increase  in 
energy  use  caused  by  increased  fan 
transport  energy  and  die  elimination  of 
heat  reclaimed  from  the  building,  based 
on  its  economizer  cycle  and  variable  air 
volume  systems  requirements. 

One  who  commented  suggested  that 
an  enthalpy  economizer  will  show  very 
little  use  in  most  of  the  country  and  if 
temperature  controlled  units  are  used, 
humidity  control  is  completely  lost 
Another  who  commented  felt  diat  air 
econooiizer  systems  are  not  cost- 
effectiva  for  units  smaller  than  SAX) 
cfrn.  It  was  suggested  diat  units  with 
supply  c^Mdty  of  less  than  3,000  dm  or 
total  cooling  capadty  of  less  than  90,000 
Btu/h  should  be  dianged  to  SJOOO  dm  or 
134.000  Btu/h. 

DOE  Response:  DOE  believes 
economizers  are  the  most  generally 
applicable  and  effective  energy 
conservation  measure  to  take  advantage 
of  cool  and  cold  weather  cooling 


requirements  characteristic  of 
commerical  buildinga.  Heat  recovery 
systems  are  only  effective  wdien  heating 
loads  occur  simultaneously  with  cooling 
loads.  Economizers  reduce  energy 
consumptifm  both  during  arid  weather 
and  during  mild  weather  when  heating 
loads  do  not  exist  due  to  dus  generally 
high  internal  loads. 

DOE  agrees  in  part  with  the  ccnnment 
on  entha^  economizers  and  has 
revised  the  eoonoodzer  control  section 
to  allow  calcolations  to  determine 
whether  an  enthalpy  economizer  is 
practical  and  us^nl  in  particular 
situations. 

In  regard  to  the  comment  on  air 
economizers,  economizer  controls  are 
readily  and  relativriy  inexpensively 
obtained  for  the  size  range  required.  For 
most  unitary  products  of  diis  size  range, 
economizers  are  fadory  installed 
options.  DOE  determined  that 
economizers  would  therefore  be  cost- 
effective  in  most  applications. 

e.  Oversizing  of  Systems 

A  fiew  ndio  commented  found  that  in 
setting  design  conditions,  no  penalty  is 
given  for  maximizing  of  set-back  and 
set-up  temperature,  therefore  reasonable 
oversizing  of  die  HVAC  system  is 
necessary.  One  indio  commented  felt 
diat  an  exception  should  be  allowed  for 
oversizing  equipment  in  a  building 
where  planned  fotore  expansion  could 
be  better  served  frtMn  an  existing 
system. 

DOE  Response:  The  (mly  oversizing 
permitted  is  the  10%  safety  factor  of 
9  7.3.1.9.  The  allowed  30X  fador  of 
§  7.3.1.10  is  not  oversizing  but  rather  a 
simple  and  commonly  used  method  for 
calculating  pickup  loads.  Pickup  is  a 
load  that  a  system  must  be  designed  to 
meet  if  setback  is  used  and  reasonable 
warmiqi  times  are  to  be  adiieved. 

If  a  fotore  expansion  is  designed  at 
the  time  of  the  HVAC  system  design, 
then  it  could  be  omsidered  part  of  the 
design  load  and  not  oversizing. 
However,  it  is  believed  diat  specific 
exceptions  for  foture  expansion  would 
be  too  vague  to  be  enforceable;  die 
scope  and  timing  of  expansion  could  not 
be  tighdy  designed. 

11.  General  Comments — Section  435.106 

a.  Uniform  Equipment  Standards 

It  was  felt  by  several  that  DOE  should 
strive  to  esteblish  equipment  effidency 
requirements  at  an  acceptable  high  and 
uniform  level  regardleas  of  the 
equipment's  ioA  source.  Accordingly, 
the  interim  standards  dundd  not  attempt 
to  dictate  the  type  of  energy  or  fuel 
selection  for  a  particular  application. 


DOE  Response:  There  seems  to  be  the 
belief  of  some  req>ondents  that  die 
interim  standards  discriminate  against 
electric  energy.  DOE  believes  that  the 
contrary  is  true.  The  interim  standards 
recognize  the  almost  complete  reliance 
of  building  systems  on  electrical  energy 
and  provides  equiteble  treatment  for 
consideratioo  of  all  energy  sources. 
Because  electric  energy  is  such  a  key 
ingredient  to  our  way  (rf  life,  we  need  to 
consider  means  to  consove  its  use  for 
long-term  needs.  Such  conservation  will 
certainly  be  required  as  these  buildings 
go  throii^  their  40-  to  50-year  lifetimes, 
and  varying  degrees  of  energy  scarcity 
are  experienced. 

b.  Agreement  with  NAECA 

Many  who  commented  urged  diat  die 
interim  standards  be  revised  to  comply 
with  the  provisions  of  the  National 
Appliance  Energy  Conservation  Ad 
(NAECA)  of  1967. 

DOE  Response:  Tlie  interim  standards 
are  now  based  on  the  provisions  of 
NAECA. 

c.  DOE  Use  of  1992  Effiaency 
Requirements 

In  ite  interim  standards,  DOE  has 
chosen  to  set  effidency  levels  at  1902 
minimum  levels.  This  means  that  DOE 
has  chosen  to  forego  1968  levels  for 
more  stringent  standards.  A  few  wdio 
commented  objected  to  these  levels. 

DOE  Response:  DOE  contends  that 
the  standards  are  primarily  for  use  by 
Federal  agendes  and  that  these 
agencies  should  become  models  for  the 
rest  of  the  nation  and  design  the  most 
effident  buildings  possible  in  a  life- 
cycle  cost-effective  manner.  Since 
equipment  bearing  the  1902  effidendes 
are  cunenUy  available  and  considered 
cost-efiiective.  Federal  agendes  are 
required  to  meet  these  effidendes  in  all 
new  construction.  Because  the 
standards  are  voluntary  fw  the  non- 
Federal  sector,  a  choice  can  be  made  to 
utilize  the  1988  equipment  effidendes 
found  in  prc^Msed  private  sector 
standards. 

d.  Equipment  Omitted  Ph>m  Interim 
Standards 

DOE  recdved  several  comments 
about  equipment  tha|.have  seemingly 
been  omitted  from  the  interim 
standards. 

DOE  Response:  There  is  no  intent  to 
encourage  or  discourage  the  use  of 
specific  dasses  of  equipment  Rather, 
those  types  of  equipment  not 
specifically  induded  in  {  435.108  may 
qualify  under  dth»  of  the  two  Energy 
Bw^t  compliance  paths,  {{ 11.0  or  IZJl 
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0.  Electric  RtMtonct  Heating 

A  ftw  who  commtnttd  fait  that 
tiactric  raaistanc*  heating  waa  unfairiy 
•ingled  out  because  the  only 
racommended  use  of  electric  raaistance 
ha«l  waa  as  a  supplement  to  heat  pump 
operation. 

DOE  Retponse:  In  practice,  any  type 
(oil.  gas.  electric)  fuel  could  be  used  to 
supplement  heat  pump  operation  and 
should  be  regulated  to  maximlia  system 
efficiency.  Revisions  have  been  made  to 
the  standards  that  allow  the  use  of 
electric  resistance  heating  in  selected 
primary  situations  and  that  allow  othtr 
electric  gas,  and  oil  fumacaa  to 
supplement  heat  pump  operation. 

12.  General  Comments— Section  435.100 

o.  Minimum  S^rvic*  Hot  Wattr 
Performancu 

Several  commenta  «v«r«  received 
concerning  the  minimum  performance 
tables  found  in  this  section.  Those  who 
commented  suggested  that  the  service 
water  heating  standards  comply  with 
the  provisions  of  the  National  Appliance 
Bneny  Conservation  Act  of  lfl87. 

DOE  ReMponse:  DOE  agraea  and  has 
made  the  appropriate  changes. 

it.  Sttutdby  Lou  RoquinmontM 

DOB  received  a  comment  that  tba 
standby  loea  raquiraments  in  Tabic  9.3-1 
for  residential  oil  water  beatara  are  Ut 
too  stringent. 

DOE  Ro*pon$«:  Current  research 
reaulta  Indicate  that  dte  levela  of 
stringencv  are  well  below  the  current 
state-of-the-art  that  substantial 
improvement  in  efficiency  can  be  made, 
and  that  the  efficiency  requirements  of 
the  interim  standarda  are  defensible. 

ft  Hoot  Pump  Water  Hoaton 

Several  commenta  were  raodvad  that 
requested  the  elimination  of 
requirements  that  a  heat  pump  water 
heater  be  used  in  all  applications  of 
electric  water  heater  where  supply 
teraperatiirea  are  under  145  *F. 

DOE  RnpooM:  The  interim  standards 
make  no  asaumptiona  about  the  cost  of 
elactriclty.  Data  and  analysis  reviewed 
by  DOE  show  that  heat  pump  water 
heaters  can  yield  substantial 
improvements  in  efficiency  compared  to 
resistance  heat  that  are  almoat  ahvaya 
economical.  Qearty.  there  are  some 
conditions  in  which  heat  pump  water 
heaters  will  not  make  economic  sense, 
but  no  general  prescriptions  for  such 
situationa  have  been  found. 

d.  Thonnottat  Conlrola 

DOB  received  a  few  comments  on  the 
requireoMnts  for  therrooetatic  controls 
lor  service  water  heating.  One  comment 


suggested  that  i  9.3.4.1  is  a  meaningless 
requirement  all  automatic  water  heaters 
have  temperattire  controls  adfustable 
through  a  range  of  settings. 

Other  comments  Indicated  concern 
that  lowering  water  temperature  would 
Increase  the  likelihood  of  the  production 
of  organisms  that  cause  diseases  such  aa 
Legionnaires'  Disease. 

DOERetponte:  The  requirement 
stands  becauae  some  water  heaters  are 
incapable  of  aettings  as  low  as  90  *F. 
DOE  believes  that  Uie  low  settinga  will 
provide  substantial  energy  aavinga  for 
most  types  of  non-residential  buildinga. 
For  realdential  dwelling  water  heaters 
that  rarely  are  capable  of  settings  below 
110  T.  an  exception  is  provided. 

DOB  agrees  that  the  issues  of  health 
and  safety  are  important  and  has  raised 
the  requirad  thermostat  aettings  to 
conform  with  beallb  and  safety 
standards. 

«.  Removable  Showerhood  Flow 
Reatricton 

DOE  received  a  comment  edvocating 
that  the  reatrictions  on  using  removable 
ahowerhead  flow  restrictors.  in  i  9.3.4.Z 
b«  amended  to  allow  for  their  uae.  the 
rationale  was  that  this  requirement 
would  eliminate  the  ma^or  portion  of  all 
showerfaeads  manufactured  today. 

DOE  Reaponae:  Since  this  is  a  design 
standard  for  Federal  buildings.  DOE  will 
not  make  the  change.  DOE  believea  the 
potential  for  removal  Is  so  great  that 
removable  flow  restrictors  cannot  be 
counted  on  unleaa  soma  vandal-proof 
feature  is  required. 

13.  Gaoaral  Commenta— Section  435.110 

a.  Minimum  Requirementa 

DOE  received  a  few  comments 
concerning  the  requirements  of  this 
section.  Including  a  few  that 
recommended  that  either  additional 
guidance  be  provided  on  the  uae  of 
central  monitoring  and  control  systems, 
or  that  the  section  be  deleted.  Other 
commenta  requeated  that  DOE  temper 
ita  requiremanta  for  poet-conatruction 
teating  for  small  buikUiMa. 

DOE  Reaponae:  DOE  has  taken  theae 
commenta  under  consideration  and  will 
examine  them  and  other  requirementa  of 
thia  aection  during  the  required 
demonstration  period  following 
promulgatioQ  of  the  interim  Standarda. 

b.  Metering  Requirementa 

DOB  racaivad  a  ftw  ooounants  that 
the  metering  requirementa  of  1 435.110 
are  not  apropoa.  The  first  of  dieae  deals 
is  the  misconception  that  DOB  la 
exceeding  its  mandate  by  addreeaing 
utility  metering.  The  second  concerns 
the  use  of  individual  tenant  meters: 


unless  the  individual  tenant  meters  are 
required  for  billing  purposes,  the 
commenter  felt  that  the  additional 
expense  for  meters  in  government 
fadlitiea  is  generally  not  justified. 
Finally,  it  is  suggested  that  some  smaller 
buildings  be  exempted  from  the 
requirement  for  cost  reasons. 

DOE  Reaponae:  There  seems  to  be  a 
misunderstanding  about  the  metering 
proceaa  required  by  |  435.110.  It  is  not    . 
the  Intention  of  DOE  to  try  to  regulate 
utiUty  meters.  Rather  it  is  DOE'S  faitent 
to  have  each  "distinct  utility-provided 
fuel  source"  metered.  The  purpose  of  the 
system  is  to  measure  and  record 
delivered  energy  so  aa  to  identify  when 
and  where  design  energy  use  is  being 
significantly  exceeded  and  to  permit 
timely  corrective  action  to  be  taken. 
Such  meters  will  be  used  in  analyzing 
and  reporting  energy  use. 

With  respect  to  tenant  metering,  when 
tenants  are  of  a  single  Federal  agency 
and  no  separata  billing  is  required,  the 
agency  is  free  to  define  tenants  to  avoid 
unjustified  cost/benefit  results. 

Finally.  DOE  agreea  that  metering 
some  small  buildings  would  be  overly 
costly  and  haa  amended  the  interim 
standards  accordingly. 

c  DOE  Training  for  Federal  Agenciea 

Throughout  the  comments,  but  most 
prominendy  in  those  comments  directed 
towards  1 435.110.  requests  were  made 
for  simplification  of  the  oompUanca 
process. 

DOE  Reaponae:  As  mentioned  earlier, 
DOE  Intends  to  make  available  easy-to- 
use  computer  programs  that  will  help  in 
determining  compliance  with  the 
lighting,  envelope,  HVAC  and  service 
hot  water  sections  of  the  interim 
standards.  In  addition,  DOE  would  like 
to  provide  further  guidance  through 
educational  workshops,  seminars,  eta  It 
is  presenUy  preparing  a  plan  for  the 
required  demonstration  program  and 
will  link  its  educational  planning  to  the 
demonatration. 

d.  Exemption  for  Foeail  Fiiel  Equipment 

A  few  who  commented  requested 
revision  to  ||  10.3.1  and  103.2  which 
require  individual  meters  for  fossil  fuel 
equipment  Tbe  comments  suggested 
that  requiring  individual  meters  for 
foasil  fuel  equipment  in  high  rise 
apartment  buildinga  is  impractical  and 
will  slant  inatallationa  to  electric 
equipment 

DOE  Reaponae:  IX>E  believes  that  dia 
propoaed  metering  is  consistent  with 
that  for  other  fuels  in  the  standard  and 
haa  made  no  change  in  thia  requirement 


14.  General  Conments— Section  435.111 
o.  Deletion  of  §435.111  and/or  §  435.112 

Several  who  commented  suggested 
diat  DOB  eUminata  1 435.111.  die 
"Boiiding  Bnargy  Coat  Compliance 
Alternative."  Otfaera  oonunenting  on 
§  435.112.  dia  'Vuildii«  Energy 
Compliance  Alternative,"  auggest  diat 
DOB  aUsaiiiata  diat  section  and  leave 
only  1 435.111.  The  disagreements  center 
around  the  perceived  reaaons  for  the 
inclusion  of  two  aeparate  energy  paths 
in  the  interim  standards  and  the  basis 
for  each.  Those  who  disagree  widi  the 
use  of  1 435.111  aee  it  as  intended 
primarily  for  builders  (rf  qieculative  or 
tenant-oca4>ied  buildings.  Complianoe 
under  thia  alteniatiYe  uses  local  monthly 
energy  coats  aa  a  basis.  Their  contention 
is  that  while  the  altonative  does 
provide  for  more  design  flexibility,  the 
annual  energy  cost  calculations  ignore 
life-cycle  costs.  Others  contend  that  the 
alternative  discriminates  against 
electricity  becauae  it  appears  to  be 
based  on  "source"  energy. 

lIuMa  suggesting  diat  1 435.112  be 
retained  and  1 435.111  deleted,  present 
counter-arguments.  They  contend  that 
DOE  should  focus  on  developing  a 
method  of  accounting  for  the  energy  lost 
in  the  production  and  tranamiasion  of 
each  form  of  energy.  Others  comi^ain 
that  it  will  take  a  sophisticated 
computer  user  to  contend  with  either 
path. 

DOE  Reaponae:  DOE  disa^ees  widi 
the  basis  for  all  these  comments.  It 
contends  that  neither  path  discriminates 
against  any  fuel  types.  Rather  it  has 
presented  two  different  compliance 
alternatives,  eadi  that  provides 
maximum  design  flexibility,  that  are 
easy-to-use,  and  that  provide  similar 
criteria  no  matter  which  alternative  is 
chosen. 

b.  Modeling  ofCogeneration 

DOE  received  a  comment  on  die 
modeling  of  oogeneration  when  using 
this  section.  The  proposed  interim 
standarda  did  not  permit  the  sale  of 
energy  off-site  that  was  supplied  by 
either  cogeneration  or  renewalile  eneigy 
sources  as  a  credit  It  was  contended 
that  the  paragrai^  will  effiectivety 
eliminate  the  use  of  cogeneration  and 
renewable  energy  systems  power  in  new 
building  design. 

DCXReaponee:  DOE  has  not  dianged 
its  provitf  on  and  contends  that  the 
section  allows  the  use  of  cogeneration 
and  renewable  anargy  sources  and  it 
only  pracludae  using  the  proceeds  from 
resale  of  electricity  as  a  oMans  <rf 
o&settiBg  energy  consumption  costs  for 
the  building. 


a  Prototype  BuikUng  Requirementa 

Several  «vho  commented  oppose  the 
§  11.5  requirements  for  a  lYototype 
Building.  The  typical  comment  was  diat 
a  Prototype  Building  will  generally  give 
an  onrealisdc  comparison  «vith  the 
Propowed  Design  of  die  building.  Most 
suggested  diat  the  use  of  the  R^erence 
Building  oidy  is  more  appropriate. 

DOE  Response:  DOE  believes  that  die 
Prototype  Building  defriult  assumptions 
are  needed  to  maintain  consistency  and 
to  provide  a  standard  means  of 
comparison  for  all  designers. 

15.  General  Comments— Section  435.112 

a.  Update  Life-Cycle  Cost  Requirements 

It  has  been  suggested  by  a  couple  who 
commented  that  IXX  should  amend  tts 
life-cycle  cost  procedures.  10  CFR  Part 
438.  to  include  the  necessary  provisions 
for  non-government  buildings. 

ZXTgfia^poBse:  The  life-^rcle  cost 
procedures,  10  CFR  Part  438.  are 
developed  and  intenfad  for  use  by  the 
Federal  government  onfy.  They  are  part 
of  the  requirements  of  DC^s  Federal 
Energy  Management  Program.  DOB  has 
no  intention  of  inccMporating  a 
methodology  for  non-government 
buildings.  It  suggests  that  private  sector 
use  of  this  section  base  its  life-cycle  cost 
analysis  on  accepted  procedures  for 
private  sector  construction. 

IV.  Tedmical  Siq^iort  Documents: 
Mido-Conputer  ftograms  That  Will 
Ease  die  Use  of  the  Interim  Standards 

Along  with  the  interim  standards  DOE 
will  issue  several  technical  support 
documents  that  will  assist  the  users  of 
the  interim  standards  in  determining 
compliance.  Each  program  will  be  an 
exact  duplicate  of  die  requirements  and 
the  complianoe  calculations  contained 
in  the  relevant  secticms  of  the  interim 
standards.  The  computer  programs 
include  ^  foUowfaig: 

•  Lighting  Program,  inclusive  of  die 
prescriptive  path,  system  performance 
path,  and  the  lighting  requirements  for 
roads  and  grounds: 

•  Two  (2)  Envelope  Programs,  one 
each  fat  die  (Mescriptive  path  (ACP 
Tables)  and  for  die  sjrstem  perfbnnance 
path:  and 

•  HVAC  and  Service  Hot  Water 
Program,  indusive  of  prescriptive 
requirements  (there  is  no  system 
performance  padi  for  theae  areas). 

1^  technical  suppwt  documents  will 
be  available  from:  National  Tedmical 
Information  Service.  U.S.  Department  of 
Commerce.  5285  Port  Royal  Road. 
Sprii«field.  Virginia  22161. 

The  computer  propams  have  been 
written  in  the  "C'  campnter  language. 
The  compiled  versions  of  the  programs 


wiU  be  provided  on  a  5%  inch  computer 
diskette,  which  will  be  accompanied  by 
a  user's  manual  The  programs  will  run 
on  any  MS-DOS  compatible  micro- 
computer, requiring  oidy  the  MS-DOS 
operating  system.  A  listing  of  the  source 
code  will  also  be  provided  on  request  to 
DOE. 

To  run  the  programs,  the  foflowing 
equipment  will  be  needed: 

•  An  IBM-PC  -XT,  or  -AT; 
COMPAQ;  or  MS-DOS  compatible 
micro-computer  with  at  least  2Sd(  RAM 
memory,  and  a  double-sided,  double- 
density  floppy  disk  drive  or  a  double- 
sided,  double-density  floppy  disk  drive 
and  a  hard  disk; 

•  A  monochrome  or  color  monitor. 

•  An  8067  or  80287  or  equivalent  math 
coprocessor  (optional);  and 

•  MS-DOS  operating  system,  version 
2.0  or  later. 

V.  Procedural  Requirements 

A.  National  Environmental  Policy  Act 

DOE  pr^iared  and  issued  on  May  6, 
1987,  concurrendy  with  the  proposed 
interim  standards,  an  Environmental 
Assessment  (EA)  of  tlie  proposed 
interim  standards  under  die 
Implementing  Regulations  of  the  CouncU 
of  Environmental  Quality  (CEQ)  (40  CFR 
Parts  1500-1800)  and  die  National 
Environmental  Policy  Act  of  1968 
(NEPA).  as  amended,  (Pub.  L  91-190. 
4221  et  acq.),  udiidi  requires  agencies  to 
conduct  environmratal  assessments 
when  their  regulations  constitute  a 
significant  Federal  action.  A  Finding  of 
No  Significant  Impact  waa  issued  in  the 
Fedesd  Ragistar  at  52  FR 17224  ef  seg. 
on  May  6, 1967.  The  Environmental 
Assessment  concluded  that  no 
significant  impacts  will  result  to  the 
indoor  or  outdoor  environments  fttmi 
implementing  the  Interim  Voluntary 
Performance  Standards  for  New 
Commercial  and  Mnlti-fanuly  Hi^  Rise 
Residential  Buildings  that  are 
mandatory  for  Fedmd  agencies.  Based 
upon  the  finHing*  in  the  Environmental 
Assessment  DOE  determined  the 
proposed  interim  standards  do  not 
constitute  a  major  Federal  action 
significandy  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  NEPA. 

EPA  Review:  As  required  by  section 
7(a)(2).  15  U.S£.  77e(c)(^  of  die  Federal 
Energy  Administration  Act  of  1974.  IS 
U.S.C  Tnetseq.,  a  copy  of  this 
proposed  rule  was  sidmutted  to  the 
Administrator  of  the  Environmental 
Protection  Agency  for  comments  on  die 
impact  of  the  interim  rule  on  die  quality 
of  the  environment  The  following 
comments  were  provided: 
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Hm  UA  baviraniiMntaJ  Protectfoo 
Aftncy  (EPA)  iupf)orts  the  |«Mnil  mmI 
of  Um  rulMMklnf.  which  is  to  identify 
maaauTM  by  which  toerfy  can  be 
conMTved  EPA  has  some  a|»edflc 
commanta  conceminc  the  potentiel 
anvlroanental  affects  from  radon  within 
structuraa  built  to  ooraply  with  DOB'S 
performance  standards. 

The  President  signed  the  Indoor 
Radon  Aba  lament  Act  on  October  tk 
1988.  Thia  law  astabUahed  a  national 
|oel  that  "air  within  buildings  in  the 
United  Stales  should  be  as  f^  of  radon 
as  the  ambient  air  outside  of  the 
buildings"  and  placea  a  wide  variety  of 
new  raqulremants  on  the  EPA 
Administrator  toward  meeting  this  goal. 

Several  of  the  requirements 
aslabliahed  by  the  Act  creete  areas  of 
common  inlaraal  between  EPA  and  DOE 
with  reaped  to  the  Interim  Pinal  Rule: 

•  SM:tion  304  (Modal  Conatructloa 
Standarda  uul  Tadulquaal  raouiraa  die 
Adotlnlatralor  lo  "davalop  modal 
anatruction  •tandarda  and  lachaiquaa  for 
aoatrolllng  radon  lavala  within  naw 
bulldinga."  This  Mctlon  alao  raquiraa  ilia 
Adninlatralor  to  "wori  lo  anaura  that 
orianliaboaa  raapofiaibla  for  davaloping 
national  modal  balldli«  oodaa  *  *  *  adopt 
tha  Agaacy't  bmmM  standarda  and 
tachniquaa"  EPA  ballavaa  tlut  Ilia  DOB 
■tandaida  conatltula  a  "national  modal 
bulldii«  ooda." 

•  8acUon3n(8nMiy  of  Radon  InPadaral 
Bulldlnai)  raqolraa  all  Padaral  agandaa 
owning  bulldinga  lo  "condact  a  •Iwdy  for  tita 
purpoaa  of  datanniaing  iIm  axtant  of  radon 
contaaiinatloa  in  tach  (Milldlnti.''  Thia 
•actton  alao  raquiraa  tha  Admlniatralor  to 
"idantify  and  compila  a  lial  of 

•raa«  *  *  *  which  hava  a  high  probabihty  of 
Including  Padaral  buUdlngi  which  hava 
alavatad  lavato  of  radon."  Thia  Mctloa  alao 
raquiraa  tha  Adnfiiniatralor  to  provide  lo  Iha 
dapanmanta  or  agaadaa  conductiag  •tudiaa 
■ttidaooa  and  ralalad  Infonaatloa  ooaoaming 
nallMMia  for  radudng  radon  levels. 

The  public  good  is  best  served  if 
EPA's  radon  related  requirements  and 
DOB'S  conservation  requirements  mesh 
smoothly.  While  these  are  not  mutually 
exclusive  requirements,  there  Is  no 
assurance  that  tha  pursuit  of  one  will 
neceaaarlly  reault  In  tha  accompllahment 
of  the  other.  DOE'S  standards  were 
initially  developed  before  EPA's  radon 

Crotection  mandate  was  established  by 
iw.  EPA  recommends  that  the 
appropriate  staffs  of  both  agencies 
engage  in  some  dialogue  to  enaure  that 
DOE'S  standards  do  not  result  in 
construction  requirements  that  later 
hava  to  be  modified  lo  conform  to  EPA 
radon  reduction  guidance. 

B.  Exacutiv  Order  No.  12291 

Section  3  of  Executive  Order  No. 
12291. 48  PR  19103.  February  It.  1981. 
requires  that  DOE  determine  whether  a 


propoeed  rule  Is  a  "Bajor  rale"  as 
defined  by  Section  1(b)  of  that  Order. 
and  prepare  a  preliniinafy  lefulatory 
impact  analysis  for  rules  which  fall 
writhin  that  definition. 

DOB  prepared  an  "Economic 
Analysis."  52  PR  1708&.  May  8. 1887. 
wherein  DOB  reviewed  the  propoeed 
Final  Interim  Rule.  DOB  has  determined 
that  the  rule  will  not  have  an  annual 
effect  on  the  national  economy  of  tlOO 
million  or  more,  nor  certain  other  effects 
Hated  In  the  Order,  and  that  the  Final 
Interim  Rule  is  not  a  "ma)or  rule"  within 
the  meaning  <rf  the  Order. 

The  rale  was  submitted  to  tha  Director 
of  the  Office  of  Management  and  Budget 
for  a  10-day  review  period  aa  required 
by  section  3(cM3)  of  Executive  Order  1^ 
12291.  The  Director  has  concluded  his 
review  under  that  Executive  Order. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
UA.C  803. 804)  requires  DOB  to 
calculate  the  effect  its  rulemaking  will 
have  on  small  businesses  in  the  natioa 
DOE  analyxed  the  small  buaineaa 
impacts  the  rule  would  hava.  Including 
its  impacts  upon  manufscturers  of 
building  and  constmctloo  materials  end 
equipment  architects,  builders, 
construction  compeniea  and  utilities. 

In  accordance  with  the  Bndings  of 
Chapter  3  of  the  Economic  Analysis.  S2 
FR  17085.  May  8, 1987.  DOE  certifies  that 
the  Interim  Energy  Conservation 
Standards  for  New  Commercial  and 
Multi-Family  High  Rise  Residential 
Buildings  will  not  have  significant 
Impact  on  a  substantial  number  of  small 
entitiea. 

D.  Paperwork  Reduction  Act 

No  Information  collection  or  record 
keeping  requirements  are  impoaed  on 
the  pubUc  by  the  Final  Interim  Rule. 
Accordingly,  authorizations  are  not 
required  under  the  Paperwork  Reduction 
Act  44  U.S.C  3S01.  at  $eq.,  as  amended 
or  its  implementing  regulations.  5  CFR 
Part  132. 

E  Federaliun  Effects 

Executive  Order  1281Z  52  FR  41685 
(October  30. 1987).  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  electa  on  Statea.  on 
the  relaUonahip  between  the  national 
government  and  the  Statea.  or  on  the 
dltthbution  of  power  and 
reaponaibilitiee  among  varioua  levels  of 
government  If  there  are  auffident 
"substantial  direct  effects."  then 
Executive  Order  12812  requires 
preparation  of  a  Federaham  Aaaeaament 
to  l>e  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
regulation  or  a  rule.  Sections  2  through  5 


of  Executive  Order  12812  set  forth  the 
principles,  criteria,  and  requirements  to 
be  used  in  preparing  a  Federalism 
Assessment 

The  principal  impacts  of  today's  rule 
will  be  on  commercial  and  multi-family 
high  rise  residential  boildlngs 
constructed  by  the  Federal  government 
Theee  interim  standards  are  being 
promulgated  pursuant  to  legislstion  that 
statea  "except  In  the  case  of  Federal 
buildings,  vohuitaiy  performance 
standards  shall  be  developed  solely  as 
guidelines  for  the  puipoee  of  providing 
technical  assistance  for  the  design  and 
construction  of  energy  efficient 
buildings."  Therefore,  the  rule  will  not 
have  a  substantial  direct  effect  on  the 
States,  the  relationship  between  the 
States  and  Federal  government  or 
distribution  of  the  power  and 
responsibilities  among  various  levels  of 
government 

F.  Section  32  of  the  Federal  Energy 
Adminiatration  Act  of  1974 

The  interim  rule  references  several 
building  industry  standards  and  requires 
building  designers  to  use  these 
standards  in  order  to  comply  with  the 
interim  standards.  As  required  by 
Section  32,  IS  U.S.C  788.  of  the  Federal 
Energy  Administration  Act  of  1074. 15 
U.S.C  761  et  aeq.,  DOE  must  identify,  by 
name,  the  organization  that  promulgated 
such  standards  and  state  whether  the 
organization  complied  with  the 
participatory  requirements  specified  in 
the  section. 

The  building  industry  standards 
referenced  in  the  rule  are  listed  below: 

ANSl/SFPA  197a  NaUonal  Electric  Code. 
National  Fiia  Protactioo  AaaodaUon.  Quincy. 
MA  022aa  1987  raviaioa. 

ANSI/ASHRAE  Standard  55-1981. 
TharmaJ  Environmental  Condi liona  for 
Human  Occupancy,  American  Society  of 
Haatli^.  Rafrlgaratti^  and  Air  Conditioning 
Bngineara.  Inc.  Atlanta.  GA 1981. 

AJU  Standard  310-S7.  Package  Terminal 
Air  Conditionera,  Air  Conditioning  a 
Rafrigeration  Inatlhila.  Arlington.  VA  222081 
1987. 

ARI  Standard  380-87.  Packaged  Terminal 
Heal  Pumpa,  Air  Conditioning  a  Refrigeration 
Inatltuta.  Artingtoo.  VA  22209. 1987. 

ANSl/AHAM  RAC-l-1982.  Room  Air 
Conditionera,  Aaaodatioa  of  Hobm 
Apptianoa  Manufacturara,  Chicaga  it  00006. 
1982. 

ARI  Standard  MIMft  Air  Source  Unitary 
Heal  Pump  Equipment.  Air  Conditioning  ft 
Rafrigeration  Inatltuta.  Arlington.  VA  222m, 
1900. 

ARI  Standard  330-88,  Water  Source  Heat 
Pumpa,  Air  Cooditlonlag  a  Rafrigaration 
Inatltvla.  Arlii^loa,  VA  22208. 1900. 

ANSt/lEEB  lU-tgM,  Polyphaaa  InducUon 
Motora  and  Generatora,  Teat  Procadurea  for. 


inatitute  of  Electrical  and  Electronics 
Bnginaera,  New  York.  NY  10017, 1904. 

ANSI/NBMA  MG 1-87,  Motora  and 
Generatora.  NaUonal  Electrical 
Manufactiirers  Aasodatioa  Washiiigton.  DC 
20037. 1907. 

NEMA  MG  10-83.  Energy  Guide  for 
Selection  and  Uae  ofPolyphaae  Motora. 
National  Electrical  Manufacturen 
Aaaodation.  Waahington.  DC  20037. 1903. 

ANSI  C8Z2-1984.  Huoreacent  Lamp 
Ballasta,  Methoda  of  Meaaurement  o/ 
American  National  Standarda  Inatitute.  New 
YoriL  NY  10010. 1904. 

IBS  LM-41-1988.  Approved  MeUtod  For 
Mtotometric  Taadng  of  Indoor  Fhioreacent 
Luminairea.  Uluminating  Engineering  Society 
of  North  America,  New  York.  NY  10017, 1905. 

IBS  lM-10-1983.  Approved  Method  for 
Photometric  Teatii^  of  Indoor  Luminairea 
Vaing  High-lnteaaity  Diacharge  Lampa  or 
Incandeaoant  Filament  Lampa,  Illuminating 
Engineering  Society  of  North  America,  New 
Yoric  NY  10017. 1983. 

lES  LM~48-198S.  Approved  Medtodfor 
Photometric  Teatiag  of  Indoor  Luminairea 
Uaing  High-bitenaity  Discharge  Lampa  or 
Incandeaoant  Filament  Lamps,  Illuminating 
Engineering  Society  of  Nortli  America,  New 
Yoric.  NY  10017. 1905. 

IBS  LM-3y-198S.  Approved  Method  for 
Photometric  Testing  of  Floodlighta  Using 
Incandeacent  Filament  or  Diacharge  Lamps. 
Illuminating  Engineering  Society  of  North 
America,  New  York.  NY  10017, 1905. 

ASTMC177-85,  Teat  Method  for  Steady- 
State  Heat  Flux  Meaaurementa  and  Thermal 
Tranamiaaion  Propertiea  by  Means  of  the 
Guarded-Hot-Plata  Apparatua.  American 
Society  of  Teating  and  Measurement 
Philadelphia.  PA  19103, 1905. 

ASTMC518-8S.  Teat  Method  for  Steady- 
State  Heat  Flux  Meaaurementa  and  Thermal 
Tnmamiaaion  Propertiea  by  Means  of  the 
Heat  Flow  Meter  Apparatus.  ASTM. 
Philadelphia.  PA  19109. 1905. 

ASTMC238-80,  Test  Med^od  for  Steady- 
State  Thermal  Performance  of  Building 
Aaaembliea  by  Meana  of  a  Guarded  Hot  Box, 
ASTM.  Philadelphia.  PA  19103, 190a 

ASTM  0278-82.  Teat  Method  for  Thermal 
Performance  of  Building  Assemblies  by 
Means  of  a  Calibrated  Hot  Box.  ASTM. 
Philadelphia.  PA  19103, 1982. 

ASTMB283-S4.  Test  Method  for  Rate  of 
Air  Leakage  Through  Exterior  Windowa. 
Curtain  Walla,  and  Doors,  ASTM 
Philadriphia.  PA  19103, 1004. 

ANSI/AAMA  101-1985.  Aluminum  Prime 
Windowa  and  Sliding  Glaaa  Doors.  American 
Architectural  Manufacturen  Association. 
Dea  Plainea,  D.  00018. 1905. 

ASTM  D4090-83.  Specification  for  Poly 
(Vinyl  Chloride)  fPVC)  Prime  Windows. 
ASTM  PhiladeU>hia,  PA  19103. 1983. 

ANSl/NWMA  ISJ-S3.  Wood  Window 
Unite.  National  Wood  Window  and  Door 
Aaaodation  (fbrmeriy  the  National 
Woodwork  Manufacturers  Association),  Des 
Plainea,  IL  80018. 1983. 

ANSl/NWMA  JS.S-83.  Wood  Sliding  Patio 
Doora.  NaUonal  Wood  Window  and  Door 
Aaaodation  (formeriy  Uie  National 
Woodworic  Manufacturers  Aaaodation),  Des 
Plainea.  IL  00010. 1903. 

ASHRAB  Standard  62-1981.  Ventilation  for 
Acceptable  Indoor  Air.  American  Sodety  of 


Heating,  Refrigerating,  and  Air  Conditioning 
Engineers.  bi&,  Atianta.  GA 1901. 

Commercial  and  Induatrial  Insulation 
Standarda.  Midweat  Insulation  Contradors 
Aaaodatioa  2017  Soutii  ISOtii  Cirde,  Omaha. 
NE  08144. 1983. 

ASTMC335-S4.  Test  MeUwd  for  Steady- 
State  Heat  Transfer  Properties  of  Horizontal 
Pipe  Insulation,  ASTM  Philadelphia,  PA 
19103,1984. 

HVACDuct  Constructimt  Standards- 
Metal  and  Flexible.  1st  Ed,  Sheet  Metal  and 
Air  Conditioning  Contractors  National 
Aaaodation.  Vienna.  VA  2210a  1905. 

HVAC  Duct  Leakage  Test  Manual.  1st  Ed. 
Sheet  Metal  and  Air  Conditioning 
Contradors  Assodation.  Vienna,  VA  22100, 
1985. 

Fibrous  Glass  Duct  Construction  Standard, 
5th  Ed..  Sheet  Metal  and  Air  Conditioning 
Contractors  Association.  Vienna,  VA  2210a 
1979. 

ARI  Standard  210-81,  Unitary  Air- 
Conditioning  Equipment,  Air  Conditioning  ft 
Refrigeration  Institute.  Arlington,  VA  22208. 
1901. 

ARI  Standard  340-86,  Commercial  and 
Industrial  Unitary  Heat  Pump  Equipment.  Air 
Conditioning  ft  Refrigeration  Institute, 
Ariington.  VA  22200, 1900. 

ARI  Standard  Sett-oe,  Commercial  and 
Industrial  Unitary  Ait^^nditianing 
Equipment  Air  Conditioning  ft  Refrigeration 
Instihite,  Ariington,  VA  22200, 1900. 

ARI  Standard  366-87.  Commercial  and 
Industrial  Unitary  Air-Conditioaing 
Condensing  Units,  Air  Conditioning  ft 
Refrigeration  Institute,  Arlington.  VA  22206, 
1987. 

ARI  Standard  590-86,  Reciprocating 
Water-Chilling  Packages.  Air  Conditioning  ft 
Refrigeration  Institute,  Arlington,  VA  22200, 
1900. 

ARI  Standard  550-86,  Centrifugal  or  Rotary 
Water-Chilling  Packages.  Air  Conditioning  ft 
Refrigeration  Institute,  Ariington,  VA  22209, 
1900. 

ANSI  A11Z181M-1979.  Finished  and 
Rough  Braaa  Plumbing  Fixturea.  American 
National  Standards  Institute.  New  York.  NY 
10010,1979. 

Cn  Standard— 201  (86),  Certification 
Standard  for  Commercial  Water  Cooling 
Towers,  Owling  Tower  Institute,  P.O.  Box 
73383,  Houston.  TX  77273, 1900. 

ARI  Standard  825-85,  Ground  Water- 
Source  Heat  Pumps,  Air  Conditioning  ft 
Refrigeration  Institute.  Arlington,  VA  22209. 
1905. 

ARI  Standard  210/240-84.  Unitary  Air- 
Conditioning  and  Air  Source  Heat  Pump 
Equipment:  Addendum  210/240-84,  Air 
Conditioning  ft  Refrigeration  Institiite, 
Arlington.  VA  22200, 1904. 

AGA  Z21.13-82  Gas-Fired Low-Pressure 
Steam  and  Hot  Water  Boilers;  Addenda 
Z21.13A-1983.  American  Gas  Assodation, 
Cleveland,  (»l  44131, 1902. 

ASMB  PTC  4.1-84.  Steam  Generating 
Units:  Addendum  PTC  4.1A-88.  Addmdum 
PTC4.1B-80(R-1985).  New  Yoric  NY  10017, 
1964. 

UIh  795-73.  Commercial-Industrial  Gas- 
Heating  Equipment  (R-1986),  Underwriters 
Laboratories.  Nortiibrook,  IL  00002, 1973. 

ANSI/U.L  726-75.  Oil-Fired  Boiler 
Aaaembliea  (R-1986).  Vnienniten 


Laboratories.  Northbrooli.  IL  60062. 1975. 
revised  1906. 

H.L  Testing  &  Rating  Standard  for  Heating 
Boilers,  Hydronics  Institute.  Berlceley 
HeighU,  N)  07922, 1902. 

AGA  Z21.47-83.  Gas-Fired  Central 
Furnaces  (Except  Direct  Vent  and  Separated 
Combustion  System  Furnaces);  Addenda 
Z21.47A-198S.  Addenda  Z21.4/B-1906. 
American  Gas  Assodation,  Cleveland.  OH 
44131, 1983, 198& 

U.L  727-86.  Oil-Fired  Central  Fitmaces. 
Underwriters  Laboratoriea.  Northbrook.  0. 

60062.  loea 

AGA  Z83S-8S.  Gas  Unit  Heaters:  Addenda 
Z83.8A-1986,  American  Gas  Assodatioa 
Cleveland.  OH  44131. 1985. 

AGA  Z83.9-86.  Gas-Fired  Duct  Furnaces. 
American  Gas  Assodation.  Cleveland.  OH 
44131.1986. 

U.L  731-75.  Oil-Fired  Unit  Heaters  (R- 
1985),  Underwriters  Laboratories. 
Northbrook.  IL  60062. 1975,  re\ised  1965. 

DOE  finds  that  while  each  of  the 
organizations  listed  promidgates  its 
standards  in  a  manner  that  allows  for 
the  response  and  critique  of  interested 
persons,  none  of  the  organizations 
follows  procedures  that  meet  all  of  the 
specific  requirements  of  Section  32. 

list  of  Subjects  b  10  CFR  Part  435 

Architects,  Building  code  offidals. 
Buildings.  Energy  conservation.  Energy 
conservation  building  performance 
standards.  Engineers.  Federal  buildings 
and  facilities.  Housing,  Insulation,  and 
Voluntary  performance  standards. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  hereby  amends 
Part  435  of  Chapter  II  of  Title  10  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Subpart  A  as  set  forth  below: 
Dr.  John  R^Barg. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

10  CFR  Part  435  is  amended  as  follows: 

PART  435— ENERGY  CONSERVATION 
VOLUNTARY  PERFORMANCE 
STANDARDS  FOR  NEW  BUILDINGS; 
MANDATORY  FOR  FEDERAL 
BUILDINGS 

1.  The  authority  dtation  for  10  CFR 
Part  435  is  revised  to  read  as  follows: 

Authority:  Energy  Conservation  Standards 
for  New  Buildings  Ad  of  1976.  as  amended. 
(42  U.S.C  6831-4870).  enacted  as  Tide  m  of 
the  Energy  Conservation  and  IVoductioo  Act 
(42  U.S.C.  8201  et  seq.);  (42  U.S.C  8255): 
section  545,  National  Energy  Conservation 
Policy  Act  Department  of  Energy 
Organization  Act  (42  U3.C  7101  et  aeq.). 

2.  A  new  Subpart  A,  consisting  of 

§S  435.97  dirou^  435.112,  is  added  to  10 
CFR  Part  435  to  read  as  follows: 
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439.07    PurpoM. 

438Jt    Scope. 

43S.M    G«iwral  daflnltioiM  and  ■cronyma. 

43S.lflO    BxplwMtlon  of  niirab«ring  lyttem 

fori 
43«wlOa 

proccduTM  for  Padaral  ( 
435.102    PHadpiMolt 


438.108    UghUi^. 

4SS.104    Auxiliary  ayatuBa  and  i 

435.106  Bulldli«  aavalopa. 
435.108    Bactric  powar  and  dialrihutlwL 

435.107  Haatli^  vanHIatioo  and  air- 
candmoaing  (HVAQ  lyataina. 

435. 108  Haatta«.  vantilMkin.  and  air- 
conditioning  (HVAC)  aquipoOTrt. 

43S.MI8    Sarvic*  walar  iMstef  I 

435.110  Bnargya 

435.111  BMildii«< 
altamatlva. 

435.1U    Building  anafgy  cowpttaiica 

ittT*. 


|4M«7 

(a)  Thi»  anbpart  ntabliahas  en«rsy 
cofUOTvation  vohmtary  paiformiice 
itandanb  for  th«  dnign  of  O0w 
comiiMrdal  and  mnlti-hi^ly  high  riaa 
rmkhntial  baildinn.  Tba  Tolaiitary 
perforaianc*  atanwrda  an  daalgned  to 
achieva  tba  maxinan  practkabSa 
improvanenta  la  aaaiaj  efBdancjr  and 
Incnaaaa  in  Iha  aaa  afaaasleplatabW 
•ourcaa  ol  aaafgjr. 

(b)  Tba  vdMtarjr  parionnaaoa 
standard*  wdll  b«  usad  by  Fadend 
agendas  for  the  design  of  new  Federal 
commercial  and  multi-family  h^  riaa 
residential  buildings. 

(c)  Except  in  the  case  of  new 
commercial  and  multi-family  high  riaa 
raaidential  buUdlnga.  which  ara  Fadaral 
buildings,  vohmtary  parfannaoca 
standarda  praacrfbad  under  this  subpart 
are  developed  solely  an  guldalinaa  for 
the  purpose  of  providing  technical 
assistance  for  the  daaign  of  anergy 
efficient  buildings. 


(a)  Tba  vokuitary  parfa 
standarda  for  naw  coaaarcial  and 
multi-family  hi|^  riaa  issirtaiiHal 
buildings  apply  to  the  dsatgn  of  a  new 
coramnrdai  or  iaahi-faaii)y  high  rise 
residential  buiklfa^.  except  for  the 
following: 

(1)  A  building  constructed  and 
developed  for  raaidential  occupaacy. 
unless  the  buikfing  is  a  multi4amlly  Ugh 


tiaa  iaaidea«ial  btMldii^  with  S  or  mmn 
stories; 

(2)  ww&hng,  coonng.  TratflafSTg.  or 
■afifaa  hot  water  requirements  for  thoaa 
spaces  where  processes  occur  Cor 
purpoaas  elhar  than  ormpaat  uaafcat 
and  sanilatioa  and  which  impeaa 
thanaal  teada  bi  anaaa  of  n  af  dka 
loads  that  would  otherwise  be  reqaired 
for  eeoipant  coMfatt  and  sanitation 
vrttnoat  ina  process^ 

(3)  Burelopa  requirements  lor  thoaa 
spaoaa  whata  haatiag  or  eooUng 
requlremaBU  ara  UBaplad  ia  pangvapb 
(aMDollhiaaactiaae 

(4)  Lighting  for  tasks  not  listed  or 
aaaaaQMaaea  by  areas  or  acnvftiaa 
listed  fai  TaMe  9JS-V.  and 

(5)  Aiildlngs  that  ara  compoaad 
entirely  of  spacaa  liatad  in  I 
(a)U).(3).and(4)allblai 


(a)  For  tba  patpoaa  of  dria  sabpart 
Aooaaaiola  (S8  appned  to 
aquipmant)"  meana  admitting  cloaa 
approach:  not  guarded  by  lodwd  doora. 
alavatiao.  or  othar  afiactiva  aiaana.  [i 
also  ReadiJy  Accmtihlt.) 

"AdlialadUihiiivl 
lighting  powai.  aacribad  to  a 
luminairafs).  that  haa  been  reduced  by 
deducting  a  ligntiug  power  control  ctadit 
based  on  use  of  an  automatic  coatral 
device. 

"Annual  Fuel  Utiliiatkai  EffidaMy" 
means  the  ratio  of  annual  output  enaigy 
to  aanaal  iapat  aneigy  that  imJadea  any 
aoB-baating  saason  pilot  input  loss. 

Air  *■*"*"*" w'wg,  Comfort^  meana 
treating  air  to  control  its  temperature, 
relative  htmiidity.  deanlinaaa.  and 
diatributian  la  meat  tba  coaifort 
requirements  of  the  occupants  af  ifaa 
conditiaaad  spaca.  Soaaa  air 
conditknara  BMy  not  accoaapHah  all  of 
thaaa  controla. 

"Ambient  Lighting"  means  ^^g^Hng 
that  producaa  general  Uhuninatioa 
throughout  an  area. 

"Area  Factor"  means  a  multiplying 
factor  that  adtuata  tba  baaa  unit  power 
density  (UFD)  for  spaoaa  of  vartaaa 
sixes  to  aooooBt  for  tba  fanpact  of  room 
configuration  on  lighting  power 
utilization. 

"Automatic"  means  a  aalf-acting. 
operating  by  its  own  fanrhaniaai.  when 
actuated  by  soma  latperaanal  infliiaara. 
such  aa.  a  change  ia  eunant  atreugtb. 
prcasara.  tamparatura  or  laacbanirnl 
conflgoratioo.  (Saa  alao  Manvoi.) 

"Ballast"  means  a  device  used  wiA  an 
electric-diacharga  lamp  to  obtain  tha 
necessary  circuit  conditiana  (voltage, 
current,  and  wave  torm)  for  staittag  and 
operating. 


'3alaat  Efficacy  Factor— 
Fluoieacent"  maana  the  ratio  of  tba 
relative  light  output  to  tha  power  input 
in  watts,  at  specked  taat  conditiana. 
expressed  as  a  percent 

"BaUaat  Factor^  maana  tha  ratio  of  a 
conaaardal  baHaat  lamp  hiniens  to  a 
reference  ballatt  lamp  hmwna,  used  to 
correct  the  tamp  hnnan  output  from 
rated  to  actual. 

"BoOer  Capacity"  aiaaaa  Iba  rated 
heat  output  in  Btu/h  af  Iha  bailer,  at  die 
deaign  inlet  and  oanat  oowntiona  and 
rated  fBel/energy  iQpal. 

"British  lliennal  Unit"  aiaana 
approjdmately  tba  aramiat  of  beat 
required  to  raiaa  tba  laiisialiwa  of  one 
poind  of  water  froB  8»  *P  ta  M  T. 

'Tniikang^  Baana  any  new  atractore 
to  be  constructed  that  indndaa  provision 
for  a  heating  or  cotriing  system,  or  both, 
or  for  a  hot  water  systaas. 

"Buildii^  Coda"  maana  a  lapd 
iaatniaMnt  wbkb  ia  tai  allact  ia  a  atate 
or  anit  of  general  pivpoaa  locri 
government,  the  pioviaiona  of  which 
must  be  adhered  to  if  a  bofldfng  is  to  be 
considered  to  be  in  conforaiance  with 
law  and  suitable  for  occupancy  and  use. 

"Buildb«  Daaign"  maana  tba 
arcbilactwal  and  enginaating  (hawings 
and  apadficatioaa  aaad  for  ^ 
conatracnon  of  a  naw  baiWing. 

"Building  Energy  Cosr  means  tha 
computed  annual  anany  coat  of  all 
purchaaed  enaigy  far  ma  baildh^i. 
cakalated  uaii«  te  SM^oda  of  Section 
435l111  of  tbaae  stamiaiiis. 

"Buildfaig  Bnvelopa"  means  the 
elements  of  s  bniMing  that  endosa 
conditioned  spaces  through  which 
thennsi  energy  may  be  tranaferred  to  or 
from  the  exterior  or  to  or  from 
unconditioned  spacaa. 

"Building  Type"  maana  the 
dassificatioii  oif  a  buikBng  by  usage.  In 
this  regulation  the  foHowing 
cl«nifications  of  buildings  are  defined 
by  these  uses: 

(1)  "Assembly"  meana  a  buUdii«  or 
structure  for  the  gathering  together  of 
paraons,  socfa  as  aaditorhnas,  churches, 
dance  halls,  gymnasioms,  theaters, 
museums,  passenger  depots,  sports 
facilities,  uid  puMic  aaaambly  haOa. 

(2)  "Health  and  Inatitational"  means  a 
building  or  structura  far  tha  paipoaa  of 
providing  aiedical  traatment. 
confinement  or  caie.  and  slseping 
fadlitiea  and)  as  boapitala,  aainitariams, 
clinics,  orphanages,  nursing  homes, 
mental  faistittitions,  reformatories,  jails, 
and  prisons. 

(3)  "Hotal/Motal"  maana  a  building  or 
structure  for  transient  occapancy,  sacb 
as  raaorts,  hotala,  motsla,  banacka,  and 
dotaitoriaa. 
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(4)  "Multi-Family"  means  a  building  or 
structure  containing  three  or  more 
dwelling  units.  (See  Dwelling  Units,  and 
Multi-Family  Dwelling.) 

(5)  "Office  (Business)"  means  a 
building  or  structure  for  office, 
professional  or  service  type 
transactions,  such  as  medical  offices, 
banks,  libraries,  and  business  offices, 
induding  governmental  office  buildings. 

(6)  "Restaurant"  means  a  building  or  a 
structure  for  the  consumption  of  food  or 
drink,  induding  fast  food,  coffee  shops, 
cafeterias,  bars,  and  restaurants. 

(7]  "Retail  (Mercantile)"  means  a 
b«iilding  or  a  structure  for  the  display 
and  sale  (wholesale  or  retail)  of 
merchandise,  such  as  shopping  malls, 
food  markets,  auto  dealerships, 
department  stores,  and  spedialty  shops. 
(See  also  Retail  Establishments.) 

(8)  "School  (Educational)"  means  a 
building  or  structure  for  the  purpose  of 
instruction,  such  as  schools,  colleges, 
universities,  and  academies. 

(9)  "Warehouse  (Storage)"  means  a 
building  or  structure  for  storage,  such  as 
aircraft  hangers,  garages,  warehouses, 
storage  buildings,  and  freight  depots. 

"Check  Metering"  means 
measurement  instrumentation  for  the 
supplementary  monitoring  of  energy 
(electric,  gas,  oil,  etc.)  consumption,  in 
addition  to  the  revenue  metering 
furnished  by  the  utUity,  to  isolate  the 
various  categories  of  energy  use  to 
permit  conservation  and  control. 

"Coeffident  of  Performance — 
Cooling"  means  the  ratio  of  the  rate  of 
heat  removal  to  the  rate  of  energy  input 
in  consistent  units,  for  a  complete 
cooling  system  or  factory  assembled 
equipment,  as  tested  under  a  nationally 
reo^nized  standard  or  designated 
operating  conditions.  ' 

"Coeffident  of  Performance,  Heat 
Pump — Heating"  means  the  ratio  of  the 
rate  of  heat  delivered  to  the  rate  of 
energy  input,  in  consistent  units,  for  a 
complete  heat  pump  system  under 
designated  operating  conditions.  When 
checking  compliance  with  the  heat  pump 
equipment  COFs  listed  in  the  tables  in 
Section  435.108. 

"Combined  Thermal  Transmittance 
Values"  (See  Thennal  Transmittance, 
Overall.) 

"Commerdal  Building"  means  a 
building  other  than  a  residential 
building,  induding  any  building 
developed  for  industrial  or  public 
purposes. 

"Conditioned  Floor  Area"  means  the 
area  of  the  conditioned  space  measured 
at  floor  level  from  the  interior  surfaces 
of  the  walls. 

"Conditioned  Space"  means  a  volume 
within  a  building  that  is. designed  to  be 


heated  and/or  cooled,  diredly  or 
indirecdy. 

"Connected  Ughnng  Power"  means 
the  power  required  to  energize 
luminaires  and  lamps  installed  and 
connected  to  the  building  electrical 
service,  in  watts. 

"Control  Loop,  Local"  means  a  control 
system  consisting  of  a  sensor,  a 
controller,  and  a  controlled  device. 

"Cooled  ^>ace"  means  an  enclosed 
area  within  a  building  that  has  a 
refrigeration  system  whose  sensible 
capadty  exceeds  5  Btu/h*fl'  or  is 
capable  of  maintaining  space  dry  bulb 
temperatures  otW?at  less  at  design 
cooling  conditions. 

"Daylight  Sensing  Control"  means  a 
device  that  automatically  regulates  the 
power  input  to  electric  lighting  near  the 
fenestration  to  maintain  the  desired 
woricplace  illumination,  thus  taking 
advantage  of  dired  or  indired  sunUghL 

"Dead  Band  (Dead  Zone)"  means  the 
range  of  values  within  which  an  input 
variable  can  be  varied  without  initiating 
any  noticeable  change  in  the  output 
variable. 

"Default  Assumption"  means  the 
value  of  an  input  used  in  a  calculation 
procedure  when  a  value  is  not  entered 
by  the  designer. 

"Degree-Day"  means  a  unit,  based 
upon  temperature  difference  and  time, 
used  in  estimating  fuel  consumption  and 
specifying  nominal  heating  load  of 
building  in  winter.  For  any  day,  when 
the  mean  temperature  is  less  than  a 
reference  temperature,  typically  65  *F, 
there  are  as  many  De^ee-Days  as 
Fahrenheit  degrees  difference  in 
temperature  between  the  mean 
temperature  for  the  day  and  the 
reference  temperature. 

"Degree  Day.  Cooling"  means  a  unit, 
based  upon  temperature  difference  and 
time,  used  in  estimating  cooling  energy 
consumption.  For  any  one  day,  when  the 
mean  temperature  is  more  than  a 
reference  temperature,  typically  65  T, 
there  are  as  many  Degree  Days  as 
degrees  Fahrenheit  temperature 
difference  between  the  mean 
temperature  for  the  day  and  the 
reference  temperature.  Annual  Cooling 
Degree  Days  (CDD)  are  the  sum  of  the 
degree  days  over  a  calendar  year. 

"Degree  Day,  Heating"  means  a  unit, 
based  upon  temperature  difference  and 
time,  used  in  estimating  heating  energy 
consiunption.  For  any  one  day,  when  the 
mean  temperature  is  less  than  a 
reference  temperature,  typically  65  *F, 
there  are  as  many  Degree  Days  as 
degrees  Fahrenheit  temperature 
difference  between  the  mean 
temperature  for  the  day  and  the 
reference  temperature.  Annual  Heating 


Degree  Dajrs  (HDD)  are  the  sum  of  the 
degree  days  over  a  calendar  year. 

"Demand  (Electric)"  means  the  rate  at 
w^ch  electric  energy  is  delivered  to  or 
by  a  system,  part  of  a  system,  or  a  piece 
of  equipment;  eiqnessed  in  kilowatts, 
kilovoltamperes;  or  other  suitable  units 
at  a  given  instant  or  averaged  over  any 
designated  period. 

"Design  Conditions"  means  the 
exterior  and  interior  environmental 
parameten  specified  for  air  conditioning 
and  electrical  desi^i  for  a  facility. 

"Design  Energy  Consumption"  means 
the  computed  annual  energy  usage  of  a 
proposed  building  design. 

"Design  Energy  Costs"  means  the 
conqnited  aimual  energy  e^qienditures  of 
a  proposed  building  design. 

"Dwelling  Unit"  means  a  single 
housekeeping  unit  comprised  of  one  or 
more  rooms  providing  complete, 
independent  living  facilities  for  one  or 
more  persons  induding  permanent 
provisions  for  living,  sleeping,  eating, 
cooking,  and  sanitation. 

"Economizer.  Air"  means  a  ducting 
arrangement  and  automatic  control 
system  diat  allows  a  cooling  siqiply  fan 
system  to  supply  outside  air  to  reduce  or 
eliminate  die  need  for  mechanical 
refrigeration  during  mild  or  cold 
weather. 

"Economizer,  Water"  means  a  system 
by  which  the  supply  air  of  a  cooliiig 
system  is  cooled  diredly  and/or 
indirectly,  by  evaporation  of  water,  or  by 
other  appropriate  fluid,  in  order  to 
reduce  or  eliminate  the  need  for 
mechanical  refrigeration. 

"Effidency,  HVAC  System"  means 
the  ratio  of  die  useful  energy  output  (at 
the  point  of  use)  to  the  energy  input  in 
consistent  units  for  a  designated  time 
period,  expressed  in  percent 

"Emergency  System  (Back  Up 
System)"  means  a  system  which  exists 
for  the  purpose  of  operating  in  the  event 
of  failure  of  a  primary  system. 

"Energy"  means  the  capability  for 
doing  work:  having  several  forms  that 
may  be  transformed  from  one  to 
another,  such  as  thermal  (heat), 
mechanical  (woik),  electrical  and 
chemical. 

"Energy  Cost"  means  the  annual  cost 
of  energy  by  unit  and  type  of  energy. 

"Eneigy  Cost  Budget"  means  the 
maximum  allowable  computed  annual 
eneigy  expenditure  for  a  proposed 
building. 

"Energy  Effidency  Ratio"  meaiu  die 
ratio  of  net  equipment  cooling  capadty 
in  Btu/h  to  total  rate  of  electric  inpaX  in 
watts  imder  designated  operating 
conditions.  When  consistent  units  are 
used,  tliis  ratio  becomes  equal  to  COP. 
(See  also  Coefficient  of  Performance.) 
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"BfMny  MaMpiMBt  Bsmm" 

•  oontroTqwlMi  dad^ad  Id  ■« 
MivlroaaMnt  and  tka  ■••  ol  i 
facility  and  loadM  dM| 
local  control  Um^  to  ( 
whlla  wlntoinhn  •  i 
•nvlrooBaat 

"BD8i|y.  Raoovarad"  (8aa  Jbcowcrad 
Eiwrgy.) 

"Enthalpy"  mauM  ■  thannochfiMBte 
property  of  a  wihctMno  dcfinad  aa  tfaa 
■uB  of  its  intonal  •aacB'  piua  tfaa 
quantity  PV/|.  wfaara  P»prcMiiia  of  Ifaa 
•ubatano*.  V-lts  vofana.  and  |-tha 
machanical  oquivalant  of  boat  fbcBiaiiy 
called  total  beat  tad  haat  contaaL 

"Exterior  Bnvalopa'*  ISee  Building 
Snve/opt.] 

Teneetratioo'*  aiaans  aoy  Offat- 
tran«Bittint  eeetioii  ia  a  buUdtna  wall  or 
roof.  The  faaettration  Inchidae  faxing 
materiaL  which  may  be  giaae  or  plaatic: 
framing.  nalHona.  onnitina.  and  dhridan; 
extaraal  eoadbig  devloM;  lutaiual 
thadina  devtoeSi  and  integral  (betwean- 
glaaa)  uiadftBg  devioee. 

Tederal  Agency"  meant  any 
depaitmenl.  agency,  umpwatioo.  or 
other  entity  or  lueti  uiueiitanty  of  tne 
execuova  branch  of  tttt  Faoifal 
Co^emment  faidadhi^  tfaa  United  flietea 
Poetal  Senfioa.  tfae  FedBral  National 
Mortgage  Aaeodatlen.  and  the  FMerel 
HooM  Loan  Mortgage  Corporatioa. 

Tedeial  BaUdi^  BMane  any 
buildlat  to  ba  OHMtoMlitf  fay.  or  for  tfaa 
uae  ot  aw  Mdnal  Afney  wUcfa  ie  not 
tagaDy  eafafect  to  Slite  or  iDoal  baAdfa^ 
codes  ef  ihiilar  re^aheMento> 

Tootceada"  mesne  tfaa  mril  ef 
Illuminance  on  a  sartooa  aao  Maara  (be« 
in  area  on  wfakfa  Ifaeva  ia  a  iMlntaly 
distiibirtad  ffan  of  OM  faB8«  or  Ike 
UhaafaMaoa  predaead  oo  a  Hrfacs  an 
points  of  wUcfa  are  at  a  dietonce  of  oae 
foot  from  s  dkacttonaBy  antfotm  potet 
source  of  one  candela, 

\«eneral  Ugnling^  oseaas  lighting 
designed  to  proetda  ilhaalMttan 
throughout  an  araa*  aHfaHlaa  af  Mgr 
provieton  for  spadal  looal  laqolvsaeBts. 

"Gross  Floor  Area"  moMis  Ike  SOB  of 
the  srass  of  tfas  saver^  ftoon  of  tfas 
building.  todadli«1 


tiers  and  penthouses  of  headrooai 
helgfat  meeeuted  boa  tfae  extorter 
of  exteitar  walle  or  ban  Ifa 
of  walla  separating  baildhigs.  b«t 
exdndiag  OBwaiad  tsattnvays.  open 
roofed-over  eraas.  peichss  and  similar 
space*,  pipe  trendies,  exterior  terraeaa 
or  stepe^  cfainmaySh  loof  owfaaogs^  snd 
similw  isatwaa. 

tkoas  Ughtoil  Area"  maana  tks  snm 
of  tfae  tnuin^fatod  srsM  of  e  baUdiag 
maaaaiM  £rom  tfas  toside  of  tfae 
periaatsr  waUt^  for  t^  floor  of  tfae 
buildii^ 


the 


't^rosa  Roof  Aiaa"  moMM 
surface  of  tfae  roof  assamfaiy  axpai 
the  outside  air.  iKfaidi^  aU  reoi/esiltag 
and  skylifl^t  oompoMato  ttoowfa  wiycfa 
heat  may 
outdoor 
openings. 

"Gross  Extarior  Wall  Aiaa 
total  surface  of  tfaa  wall  assembly 
expoead  to  tfae  oataids  air  and  enriosing 
s  heated  or  ooolad  soaca  consiating  of 
opaqus  surfaces,  innarting  batenmi 
floor  spandrels,  pariphem  edgM  of 
flooring  and  wiiidow  areas  including 
sash  aad  door  areas  bat  exrhiding 
vents.  griDas.  and  pipaa. 

IfVAC  Svstem"  means  tfaa 
equipment  (Vstxibution  natwoik  and 
tenainala  that  pravids  dtfaar  ooBsctively 
or  Individuafly  tfas  procaesae  of  faeatlng. 
ventilating,  and/or  air  conditiaaiDg  to  a 
buildta& 

"HVAC  System  Efficiency*  fSea 
Efpdency,  HVACSfBlam.] 

Itoor  means  tfae  form  of  «iei|y  that 
is  transferred  by  virtue  of  a  temperatBie 
dMhiaute  or  a  cfaange  to  stote  (^a 
materiaL 

Itoat  Capedty"  means  tfae  amoont  of 
faaat  naoBsmy  to  raisa  tfae  tamparatota 
of  a  gtvan  iMea  one  degrea.  NamettaaOy 
the  maee  nraMpUea  by  tfae  specxflc  faaat. 

"Heetod  Spece"  means  a  vohane 
withte  a  buiMtag  wfaicfa  is  provided  with 
a  pasHlva  supply  of  oMnMl  eneny  by  a 
sysmai  waoea  oaipai  capacny  oiiner 
exceeds  10  Bta/fa'ft*  or  is  capable  of 
maintaining  a  space  dry-bulb 
tomperataro  of  50  T  or  BMto  St  desiffD 
building  oowfatiena. 

"Heating  Systan  ftrioramaoe  Factor" 
means  tfae  total  faealtog  ealpat  of  a  faeat 
pump  durtog  Ito  naraMi  aamial  aaaga 
period  for  faaada^  to  Blu.  dhddsd  by  tfas 
total  electric  energy  input  deifng  Ike 
I  pertod.  to  watl-faeara. 
It  Trap 
to  tfaa  inlet  and  outlet  of  e  water 
diat  efhcUvaly  reetricts  die 
tendency  of  kol  arater  to  rise  to  tfaa 
vertical 

\r 

control  devtoe  responsive  to  ckangsa  to 
humidity 

"Illuminance '  means  the  density  of 
tfaa  faninoaa  Bax  incident  on  s  sarfaoa. 
It  te  tfaa  qnotieni  of  die  kiminons  ffan 
multipltod  by  dia  area  of  tfae  sarfsce 
wfaea  tfaa  totter  ia  aniiann^  ilMriosted 
(Saa  alee  Footeamdh ) 


crevtoes  toaoy  bawnag 
around  windouM  aa 


and 


ofa 


toteodad  to  ooMribBto  to  Ike 
oooUn^  UgfafUa^  ventilation,  er 
hot  weter  ensq 
the  building. 

"InfUtrattoa" 
inward  air 


"Insolation"  meana  tfaa  rato  of  sotor 
energy  tocirtsnt  oa  a  Hitt  sna  with  a 
given  orientolton. 

"Integrsted  Par^load  Vdaa"  BMans  a 
singto  namber  IfiM  of  BMlt  lor 


tfia 

lighting  poeesr.  to  aMtto.  aDowad  far  an 
totniar  or  asctoriar  aroa  or  acMvfly. 

^JgBflng  PowBf  CoBvol  Cromi 
means  the  a»oant  of  Inlertor  uametted 
"fl"**"j  poNver  affcfck  nay  ba  added  to 
die  toterior  U^mng  Power  AOownnee 
for  Hgnto  to  a  spnoa  anricfc  to  tamed  off 
or  dimmed  by  aatoaMlto  ovtool  devices. 

"Lumen"  maana  SI  anit  af  huuluoua 
flux.  KadtowetiJcaHy.  R  to  deleiiained 
iroa  nw  racnani  power.  iuuuwiwim<a*ijr. 
it  is  tfae  hnainoas  flax  emfttad  wilfato  a 
unit  solid  angw  fooa  steradtonj  by  a 
point  source  Iwving  a  anirom  Iwmiiious 
toteneny  of  one  eandeta. 

"Loman  Matotonaiwe  Control"  means 
a  device  tfaat  senses  tfae  flfamdnation 
levri  end  canses  an  tnoeose/decreese 
of  illundnanoe  to  maintato  a  preeet 
illumination  wveL 

"Luminaire"  means  a  ooaq)lete 
noting  unit  consisting  ofa  lamp  or 
lamps  togetfaer  witfa  tfae  parte  designed 
to  distribute  die  Ugfat.  to  poaittan  and 
protect  the  lamps,  and  to  connect  the 
lamps  to  tfae  power  sopply. 

"Londaaire  Effideacy"  means  tfae 
ratio  of  luminous  flux  (lumens)  emitted 
by  a  luminaire  to  tfaat  emitted  by  die 
lunp  or  lamps  used  tfaerein. 

"Manual  (Non-Aotonatit^"  means 
action  requiring  petaonal  iatorvantioQ 
far  ite  control  As  sppltod  to  sn  electric 
controller,  non-automatic  control  does 
not  naoessarily  impiv  a  manual 
controller,  but  only  mat  personal 
intervention  to  necsssary.  (Sae 
AutomaUc.\ 

"Marked  Ratiag"  meaM  Mm  design 
losd  opereting  omditions  of  a  device  as 
shown  by  tfaa  mannfactnrer  on  tfae 
nameplate  or  otfaerwise  matkad  en  the 
device. 

"MininuBB  Ufa  Cyda  Coat 
Methodology"  means  toa  methodology 
specified  to  Snbpart  A  of  10  OPR  Part 
436. 

"Motor  Effidency.  Nominal"  aionns 
the  msriisa  etBdency  accaning  to  a 
popaletion  of  motors  ef  Ika  saaw 
msnafartarsr  and  rating 

"Multt-Fsmily  High  Rise  Reaidenttol 
Bniklti^"  means  s  rasklenttol  boikling 
coatatotog  tbcae  er  BMre  dwalltog  unite 


r-, 
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and  is  designed  to  be  S  or  more  stories 
shove  grade. 

"Mum-Family  Low  Rise  Re8i<kntial 
Building"  means  a  residential  building 
containing  three  or  more  dwelling  unite 
and  te  designed  not  to  exceed  two 
stories  above  grade. 

"Non-Depletobto  Eoetgy  Sources" 
means  sources  of  eneigy.  exduding 
minerals,  derived  from  imvunii^  solar 
radtetion:  thermal  chemical  or  electrical 
energy  derived  direcUy  from  conversion 
of  toddent  solar  radiation:  wind,  waves 
and  ddea.  lake,  or  pond  thermal 
differences:  and  energy  derived  from  the 
totemal  heat  of  the  earth. 

"Occupancy  Sensor"  means  a  device 
that  detecte  the  presence  or  absence  of 
people  withto  an  area  and  causes 
lighting,  equipment,  and/or  appliances 
to  be  adjusted  acoMdingly. 

"Opaque  Areas"  means  all  exposed 
areas  ofa  building  envelope  which 
enclose  conditioned  space,  except 
fenestration  areas  and  building  service 
openings,  such  as  vents,  grilles,  and 
pipes. 

"Orientation"  means  die  directional 
placement  of  a  building  on  a  building 
site  with  reference  toue  building's 
longest  horizontal  axis.  or.  if  none,  with 
reference  to  die  designated  mato 
entrance. 

"Outdoor  (Outside)  Air^  means  air 
taken  from  the  exterior  of  the  building 
that  has  not  been  previously  circulated 
Uuougfa  die  baikiing.  (See  also 
VentUabagAir.) 

"Oatme  Oeidettan  Factor^  means  a 
relative  awasnre  of  Ike  potency  of 
chemicals  to  depleting  stratospheric 
ozone.  Tfae  oaone  depletion  factor 
potential  depends  upon  tfae  chloitoe  and 
the  bromine  oontent  and  atmospheric 
lifetime  of  tfae  «^Imwh^-.i|  "Hie  deptetion 
factor  potentials  ars  normalized  socfa 
that  die  factor  far  CFC-11  te  set  equal  to 
unity  and  die  factors  for  the  other 
chemicate  indicate  their  potenttol 
relative  to  CFC-11. 

"Packaged  Terminal  Air-Conditioner" 
means  a  factoiy-aelected  wall  sleeve 
and  separate  unencased  combination  of 
heating  and  cooling  cooqxments, 
assemblies  or  sections,  intended  for 
mounting  through  the  wall  to  serve  a 
single  room  or  zone.  It  todudes  heating 
capability  by  hot  water,  steam.  <w 
electridty. 

'Tadcaged  Tenninal  Heat  Pump" 
means  a  PTAC  capable  of  using  &e 
refrigeration  system  to  a  reverse  cyde 
or  heat  pump  mode  to  provide  heat 

"Piping"  meens  a  system  for 
conveying  fluids,  indoding  pipes. 
vaWes,  strainers,  and  fittings. 

"Plenum"  means  sn  enclosure  that  is 
part  of  the  air  handltog  system  and  te 
distinguished  by  having  a  very  tow  air 


vetodty.  A  plenum  often  te  formed  to 
part  or  to  total  by  portkms  of  die 
boikUng. 

"Power"  means,  to  connection  with 
maditoes,  the  time  rate  of  doing  woric  to 
connection  «vith  the  transmission  of 
energy  of  aU  types,  the  rate  at  which 
energy  te  transmitted:  to  todi^wund 
units,  te  measured  to  watte  (W)  or 
British  thermal  unite  per  hour  (Bto/h). 
"Power  Adjustment  Factor"  means  a 
modifying  factor  that  adjuste  the 
effective  connected  lighting  power  of  a 
space  to  account  for  tfae  use  of  energy 
conserving  lighting  control  devices. 
"Power  Factn^  means  die  ratio  of 
total  watte  to  die  root-mean-sqnare 
(RMS)  volt  amperes. 

"Prescribed  Assumption"  means  a 
fixed  value  of  an  toput  to  the  standard 
calculation  procedure. 

"Process  Energy"  means  energy 
consumed  to  sonxirt  of  a  manufectuiing. 
mdustrial,  or  commercial  process,  other 
than  the  mamtenance  of  comfort  and 
amenities  for  tfae  ocoqiante  of  a 
building. 

"Proves  Load"  means  the  calcukted 
or  measured  time-integrated  load  on  a 
building  resulting  from  die  consumptkm 
at  release  of  process  energy. 

"Proposed  Oeaign"  means  a 
proqiective  desipi  frir  a  building  that  te 
to  be  evalaated  for  com|diance. 

"lYototype  Boilding"  means  a  generic 
building  design  of  the  same  size  and 
occupancy  type  as  die  proposed  design, 
which  comidies  aritfa  tfae  preaciipUve 
requiremente  of  the  standards  ud  has 
prescribed  assumptions  osed  to  generate 
die  energy  budget  omicaiiing  diape, 
orientetion,  HVAC,  and  other  system 
designs. 

"Publk  Facility  Restroom"  means  a 
restroom  used  by  die  transient  public. 
"Radiant  Comrort  Heathig"  means  a 
system  to  which  temperatures  of  room 
surfaces  are  adjusted  to  control  the  rate 
of  heat  loss  by  radtetion  from 
occupants. 

"Readily  Acoessibto"  means  capable 
of  being  reached  quickly  iot  operation, 
renewal,  or  inspections,  vrithout 
requiring  those  to  whom  ready  access  te 
requuite  to  climb  over  or  remove 
obstades  or  to  resort  to  portable 
ladders,  chairs,  and  so  on.  (See  also 
Accessible.) 

"Reooolii^  means  toweting  the 
temperature  of  air  that  has  been 
previously  heated  by  a  heating  system. 

"Recovered  Energy"  means  energy 
utilized  which  would  other«vise  be 
wasted  (not  contributing  to  a  desired 
end  use)  from  an  energy  utilization 
system. 

"Reference  Building"  means  a  specific 
building  design  that  has  the  same  form, 
orientetion  and  baste  systems  as  the 


proposed  design  and  meete  all  the 
criterte  of  die  prescriptive  compliance 
method. 

"Reflectance"  means  the  ratio  of  die 
light  reflected  by  a  surface  to  die  li^t 
toddent  upon  it 

"Reheating"  means  raising  the 
temperature  of  air  diat  has  been 
previously  cooled  either  by  a 
refrigeration  or  an  economizer  system. 

"Reset"  means  adjustment  of  the 
controller  set  potot  to  a  higher  or  lower 
value  automatically  or  manually. 

"Residential"  means  any  structure 
which  is  constroded  and  developed  for 
residential  occupancy. 

"Retafl  Estebiishmento"  means,  for 
the  purpose  of  determining  lighting 
power  Horit  buildings,  the  primary 
functions  of  wfaidi  are  designed  to  be: 

(1)  Type  A— Jewelry  Merchandising, 
where  the  miimte  disptey  and 
exanmution  of  merchandise  te  critical 

(2)  Type  B— Fine  Merchandising:  Fme 
apparel  and  accessories,  china,  crystal 
and  silver,  art  galleries,  etc  where  the 
detailed  display  and  examination  of 
merchandise  te  inqiortant 

(3)  Type  C-^lass  Merdianduing, 
where  focused  disptey  and  detailed 
examination  of  merdiaiidise  te 
important 

(4)  Type  O— General  Merchandistng: 
Genoal  apparel  variety,  stationery, 
books,  sporting  goods,  hobby,  cameras, 
gift,  luggage,  etCn  whoe  gerwral  display 
and  examination  of  merdiandise  are 
adequate. 

(5)  Type  B-^ood  ft  KGscellaneous: 
Bakertes.  hardware  and  faousewaies, 
grocery,  ap|dtenoes  and  furniture,  etc 
where  appetizing  appearance  te 
important 

(6)  Type  F^-Servtoe  Estebbshments. 
wHbne  fimctional  perfbcoMnce  te 
important 

"Roof  means  those  portions  of  the 
building  «ivelope  indiirting  all  opaque 
surfaces,  fenestration,  doon.  and 
hatches  which  are  above  oooditioned 
space  and  which  are  horiaontal  or  tilted 
at  less  dian45*  from  horizaotal  (See 
alsoHWb.) 

"Room  Air  Conditioner^  means  an 
encased  assembly  designed  as  a  anil  to 
be  mounted  to  a  window  or  through  a 
wall  or  as  a  console.  It  te  designed 
primarily  to  provide  free  delivery  of 
conditioned  air  to  an  endosed  space, 
room,  or  zone.  It  indudes  a  prime  source 
of  refiigeration  Im  cooling  and 
dehumidificatian  and  wMtan*  for 
circulating  and  deaning  air.  and  may 
also  mdude  means  for  ventilating  and 


"Seasonal  Energy  Effidency  Ratio" 
means  the  total  cooling  output  of  an  air 
conditioner  during  ite  normal  aimoal 
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uMge  period  for  cooUng.  in  Btu/h. 
divided  by  the  total  electric  energy  input 
during  the  Mine  period,  in  wetl-houn. 
at  determined  by  10  CFR.  Part  43a 

"Service  Syttema"  meant  all  energy- 
utina  or  dlttributing  componentt  in  a 
building  that  are  operated  to  tupport  the 
occupant  or  procett  function!  houted 
therein.  Including  HVAC  tervice  water 
heating,  illumination,  trantportation. 
cooking  or  food  preparation,  laundering 
or  timlTar  function*. 

"Service  Water  Heating"  mean*  the 
supply  of  hot  water  for  purpote*  other 
than  comfort  heating  and  proce** 
requirement*. 

"Service  Water  Heating  Demand" 
mean*  the  maximum  detign  rate  of 
water  withdrawal  from  a  tervice  water 
heating  tyttem  in  a  detignated  period  of 
time  (utually  an  hour  or  a  day). 

"Shading  Coefficient"  mean*  the  ratio 
of  tolar  heal  gain  through  fenestration, 
with  or  without  integral  shading  device*, 
to  that  occurring  through  un*haded  V% 
inch  thick  clear,  double  strength  gla**. 

"Shell  Building"  means  a  building  for 
which  the  envelope  it  designed  and/or 
constructed  prior  to  knowing  the 
occupancy  type.  (See  also  Specuhtive 
Building.] 

"Speculative  Building"  means  a 
building  for  which  the  envelope  is 
designed  and/or  conetructed  prior  to  the 
detign  of  the  lighting  and/or  HVAC 
tyttems.  A  speculative  building  differs 
from  a  shell  building  in  that  the  intended 
ocxupancy  It  known  for  the  tpeculatlve 
building.  (See  alto  ShelJ  Building ) 

"Standard  Calctilation  Procedure** 
■Mnt  an  energy  simulation  model,  and 
a  sat  of  input  assumptions,  that  produce 
estimates  of  annual  energy  consumption 
for  heating,  cooling,  ventilation,  lighting, 
and  other  uses  and  that  account  for  the 
dynamic  thermal  performance  of  the 
building. 

"System"  meana  a  combination  of 
equipment  and/or  controls,  accessories. 
Interconnecting  means,  and  terminal 
elements  by  which  energy  is 
transformed  so  as  to  perform  a  specific 
function,  such  as  HVAC  service  water 
healing,  or  Illumination. 

Tandem  Wiring"  means  pairs  of 
lumlnalret  operating  with  one  lamp  in 
each  luminaira  powered  from  a  tingle 
two-lamp  ballast  contained  in  the  other 
luminaire. 

'Tatk  Lighting"  meant  lighting  that 
provldet  illumination  for  tpecific  vitual 
functiont  and  is  directed  to  a  tpecific 
surface  or  area. 

'Task  Location"  means  an  area  of  the 
space  where  significant  vitual  functions 
are  performed  and  where  lighting  is 
required  above  and  beyond  that 
required  for  general  ambient  use. 


'Terminal  Element"  means  a  device 
by  which  the  transformed  energy  from  a 
system  is  finally  delivered:  i.e..  register*, 
dlffuser*.  lighting  fixtures,  faucett.  etc. 

"Thermal  Conductance"  meant  the 
conttani  time  rate  of  heal  flow  through 
unit  area  of  a  body  induceo  by  a  unit 
temperature  difference  between  the 
turfacct.  Btu/ft»  h  T  or  Btu/h  'F.  It  it 
reciprocal  of  thermal  resistance.  (See 
Thermal  Resistance.) 

'Thermal  Mass "  means  materials  with 
mass  heal  capacity  and  surface  area 
capable  of  affecting  building  loads  by 
storing  and  releasing  heat  as  the  interior 
and /or  exterior  temperature  and  radiant 
conditions  fluctuate.  (See  also  Wall 
Heat  Capacity.) 

Thermal  Mass  Wall  Insulation 
Position: 

(1)  "Exterior  Insulation  Position" 
means  a  wall  having  all  or  neariy  all  of 
its  mass  exposed  to  the  room  air  with 
the  insulation  on  the  exterior  of  that 
mass. 

(2)  "Integral  Insulation  Position" 
meant  a  wall  having  matt  expoted  to 
both  room  and  oultide  air.  with 
tubttanlially  equal  amounts  of  mass  on 
the  inside  and  outside  of  the  insulation 
layer. 

(3)  "Interior  Insulation  Petition" 
meant  a  wall  not  meeting  either  of  the 
above  definitiont.  particularly  a  wall 
having  most  of  its  mass  external  to  an 
Insulation  layer. 

'Thermal  Resistance"  means  the 
reciprocal  thermal  conductance:  1/C  as 
wellas  1/h,  1/U.  hft«*F/Btu. 

"Thermal  Transmittance"  means  the 
overall  coefficient  of  heal  transfer  from 
air  to  air.  It  is  the  lime  rate  of  heat  flow 
per  unit  area  under  steady  conditions 
from  the  Huid  on  the  warm  tide  of  the 
barrier  to  the  fiuid  on  the  cold  tide,  per 
unit  temperature  difference  between  the 
two  fluidt,  Btu/hft»-*F. 

'Thermal  Trantmittance.  Overall" 
meant  the  grott  overall  (area  weighted 
average)  coefficient  of  heat  transfer 
from  air  to  air  for  a  gross  area  of  the 
building  envelope.  Btu/hft*T.  The 
thermal  trantmittance  (U*)  value  applies 
to  the  combined  effect  of  the  time  rale  of 
heat  flows  through  the  various  parallel 
paths,  such  as  windows,  doors,  and 
opaque  construction  areas,  comprising 
the  gross  area  of  one  or  more  building 
envelope  components,  such  as  walls, 
floors,  or  roof/ ceiling. 

"Thermostat"  means  an  automatic 
control  device  responsive  to 
temperature. 

"Unconditioned  Space"  means  a 
volume  within  a  building  that  is  not 
designed  to  be  directly  or  indirectly 
healed  and/or  cooled.  (See  Conditioned 
Space.) 

"Unit  Power  Density"  means  the  floor 
area  designated  for  a  specific 


occupancy,  function,  or  activity 
expressed  in  W/ft*. 

"Unitary  Cooling  Equipment"  means 
one  or  more  factory-made  assemblies 
which  normally  include  an  evaporator 
or  cooling  coil,  a  compressor  and 
condenser  combination,  and  may 
include  a  heating  function  as  well. 

"Unitary  Heat  Pump"  means  one  or 
more  factory-made  assemblies  which 
normally  include  an  indoor  conditioning 
coil  comprestorts)  and  outdoor  coil  or 
refrigerant-to-water  heat  exchanger, 
including  means  to  provide  both  heating 
and  cooling  functions. 

"Unlisted  Space"  meant  the 
difference  in  area  between  the  grott 
lifted  area  and  the  turn  of  all  titled 
spaces. 

"Variable  Air  Volume  (VAV)  HVAC 
System"  means  HVAC  systems  that 
control  the  dry-bulb  temperature  within 
a  space  by  varying  the  volume  of  supply 
air  to  the  space. 

"Ventilation"  means  the  process  of 
supplying  or  removing  air  by  natural  or 
mechanical  means  to  or  from  any  space. 
Such  air  may  or  may  not  have  been 
conditioned. 

"Ventilation  Air"  means  that  portion 
of  supply  air  which  comes  from  outside 
(outdoors)  plus  any  recirculated  air  that 
has  been  treated  to  maintain  the  desired 
quality  of  air  within  a  designated  space. 
(See  also  Outdoor  Air.) 

"Visual  Task"  means  those  details 
and  ob)ects  that  must  be  seen  for  the 
performance  of  a  given  activity,  and 
includes  the  immediate  background  of 
the  details  or  objects. 

"Voluntary  Performance  Standards" 
means  an  energy  consumption  goal  or 
goals  to  be  met  without  specificHtion  of 
the  method,  materials,  and  processes  to 
be  employed  in  achieving  that  goal  or 
goals,  but  including  statements  of  the 
requirements,  criteria  and  evaluation 
methods  to  be  used,  and  any  necessary 
commentary. 

"Walls"  means  those  portions  of  the 
building  envelope  enclosing  conditioned 
space  including  all  opaque  surfaces, 
fenestration  and  doors,  which  are 
vertical  or  tilted  at  an  angle  of  45*  from 
horizontal  or  greater.  (See  also  Roof.) 

"Wall  Heal  Capacity"  means  the  sum 
of  the  products  of  the  mass  of  each 
individual  material  in  the  wall  per  unit 
area  of  wall  surface  times  its  individual 
specific  heat.  Btu/P.  (See  Thermal 
Mass.) 

"Wall"  means  a  unit  of  power.  One 
watt  is  produced  when  one  ampere, 
flows  at  an  amp  of  one  volt  (unity  power 
factor).  (See  also  Power.) 

"Zone"  means  a  space  or  group  of 
spaces  within  a  building  with  heating, 
cooling,  and/or  lighting  requirements 


sufficiendy  similar  so  that  desired 
conditions  can  be  maintained 
throughout  by  a  single  controlling 
device. 

(b)  For  definitions  not  found  in 
paragraph  (a)  of  this  section,  the  1986 
edition  of  'Terminology  of  Heating  and 
Ventilation,  Air-Conditioning.  and 
Refrigeration"  as  published  by  the 
American  Society  of  Heating. 
Refrigeration,  and  Air-Conditioning 
Engineers.  Inc.  (ASHRAE)  shall  apply  to 
these  standards. 

(c)  For  purposes  of  this  subpart,  the 
acronyms  and  abbreviations  shall  have 
the  following  meanings: 

A,— Total  Building  Floor  Area. 
Aw.0.  nnf.  It- — Area  of  a  Specific 

Building  component 
AAMA — ^American  Aluminum 

Manufacturers  Association. 
ACP^Altemative  Component  Package. 
AF— Area  Factor. 
AFUE— Annual  Fuel  Utilization 

Efficiency. 
AHAM— Association  of  Home 

Appliance  Manufacturers. 
ALP— Adjusted  Lighting  Potver. 
ANSI— American  National  Standards 

Institute. 
ARI — Air-Conditioning  and 

Refrigeration  Instihite. 
ASHRAE— American  Society  of 

Heating  Refrigeration  and  Air 

Conditioning  Engineers.  In& 
ASME — ^American  Society  of 

Mechanical  Engineers. 
ASTM— American  Society  for  Testing 

and  Materials. 
Btu— British  Thermal  Unit 
Btu/b— British  Thermal  Units  Per  Hour. 
C— Thermal  Conductance. 
C.r-Cooling  Criteria. 
CDD— Cooling  Degree-Days. 
CDD50— CooUng  Degree-Days  Base  50 

•F. 

CDD65— Cooling  Degree-Days  Base  65 

•F. 
CDH— Cooling  Degree-Hoars. 
CDHaO-Cooling  Degree-Hours  Base  80 

•F. 

CEEU— Cost  Equivalent  Energy  Units, 
cfrn— Cubic  Feet  Per  Minute. 
CFR— Code  of  Federal  Regulations. 
CLP — Connected  tJgliHng  Power. 
COP— Coefficient  of  Performance. 
CU— Coefficient  of  Utilization. 
DOE— U.S.  Department  of  Eneigy. 
DR— Average  Daily  Temperature  Range 

for  Warmest  Month. 
EER— Eneigy  Efficiency  Ratio. 
ELPA-^xterior  Lighting  Power 

Allowance. 
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EFD-Cquipment  Power  Density. 
^—Degrees-Fahrenheit 
GLA— Gross  Lighted  Building  Area. 
HC— Heat  Capacity. 
HDD-Seating  Degree-Days. 
HDD50— Heating  Degree-Days  Base  50 
•F. 

HDD65— Heating  Degree-Days  Base  65 
•F. 

HI— Hydronlcs  Institaite. 
HID— High  Intmsity  Discharge, 
hp— Horsepower  (force). 
HPS—Hgh  ftessure  Sodium. 
HSPF— Heating  System  Performance 

Factor. 
HVAC— Heating,  Ventilating  and  Air 

Conditioning. 
IEEE— Institute  of  Qectiical  and 

Electronics  Kigineers.  Inc. 
lES — Illuminating  Engineering  Society  of 

Nordi  America. 
ILPA — Interior  Lighting  Power 

Allowance. 
EPLV— Integrated  Part  Load  Value. 
ILD — ^Internal  Load  Density. 
IRF— Internal  Reflecting  Film. 
ISSG-^ntemal  Shading  System 

Coefficient 
Kh— Daylighting  Factor. 
kVA-^Olo-Volts  Amperes. 
kW— KUo-Watts. 
LPB— Lighting  Power  Budget 
1J>CC— Lifting  Power  Control  Credits. 
LS— Listed  Space. 
NWMA-^ational  Woodwork 

Manufacturere  Assodatioo. 
O.C.— On  Center. 

OLA— Occupant  Load  Adjustment 
OMB— U.S.  Office  of  Management  and 

Budget 
Pk— Base  Unit  Lighting  I^ywer 

Allowance. 
PAF-^ower  Adjustment  Factor. 
PF-^>rojectian  Factor. 
PTAC-^ackaged  Terminal  Air- 
Conditioner. 
R— 'Thermal  Resistance, 
r— Thermal  Resistivity. 
Sm — Shading  Horizontal  Adjustment 

Factor. 
SC— Shading  Coefficient 
SEER— Seasonal  Eneigy  Efficiency 

Ratio. 
Ue — ^Average  Thermal  Transmittance. 
UL — Underwriter's  Laboratories,  Ina 
ULPA— Unit  Lighting  Power  Allowance. 
UPD— Unit  Power  Density. 
VAV— Variable  Air  Volume. 
VCP— Visual  Comfort  Probability. 
VDT— Visual  Display  Teraiinal. 
VLT— Visible  Light  Transmittance. 
VSEW— Vertical  Surface  of  die  Facade. 
W.C— Water  Column. 


W— Watts. 

W/ft  «— Watts  Per  Square  Foot 
W/linit— Watts  Per  Linear  Foot 
Wb— Window  Height 
WWR— Window  Wall  Ratio. 
WYEC— Weather  Year  for  Energy 
Conservation  Calculations. 

S43S.100    Explanation  of  numbering 
aystam  for  standardt. 

(a)  For  purposes  of  this  subpart,  a 
derivative  of  two  different  numbering 
systems  will  be  used. 

(1)  For  the  purpose  of  designating  a 
section,  the  system  employed  in  the 
Code  of  Federal  Regulations  (CFR)  «vill 
be  employed.  The  number  "435."  which 
signifies  Part  435,  Chapter  D  of  Titie  la 
Code  of  Federal  Regulations,  is  used  as 
a  prefix  for  all  section  headings.  The 
suffix  is  a  two  or  three  digit  number 
beginning  with  ".97."  For  example,  die 
lighting  section  of  the  standards  is 
numbered  8  435.103. 

(2)  Within  each  section,  a  numbering 
system  common  to  many  national 
voluntary  consensus  standards  is  used. 
This  system  was  chosen  because  of  its 
commonality  among  the  buildings 
industry.  A  decimal  system  is  used  to 
denote  sections  and  subsections.  For 
example,  S  9.4.2  refers  to  section  9, 
subsection  4.  paragraph  2. 

(b)  The  hybrid  numbering  system  is 
used  for  two  purposes: 

(1)  The  use  of  the  Code  of  Federal 
Relation's  numbering  system  allowrs 
the  researcher  using  the  CFR  easy 
access  to  the  standards. 

(2)  The  use  of  the  second  system 
allows  the  builder,  designer,  architect  or 
engineer  easy  access  b^use  they  are 
used  to  the  system  employed. 

(c)  To  avoid  confusion  in  the  use  of 
the  two  systems,  {  435.101  through 

{  435.112.  the  substantive  technical 
sections  of  the  standards,  have  been  , 
numbered  so  that  the  last  two  digits  in 
die  suffix  designate  the  section.  For 
example,  once  the  reader  enters  the 
body  of  S  435.105:  Building  Envelope,  the 
number  "5"  is  used  to  deai^ute  the 
section.  References  thro^^ioiit  the 
standard  do  not  employ  the  "435"  prefix 
but  rather  refer  to  the  section  by  the 
single  or  double  digit  numbers  from  1- 
12. 


S  435.101 

Dfoeaduraa  far  Fm^v^  i 

Alternative  methods  of  achieving 
compliance  are  illustrated  in  Figure  1.1- 
1. 
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Wiguf  1.1-1     Alternative  N«thoda  of  Aehltving  Coaplianc* 
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t.l    Compliance 

1.1.1  The  head  of  each  Federal 
agency  responsible  for  the  construction 
of  Federal  buildings  riiall  adopt  such 
procedures  as  may  be  necessary  to 
assure  that  the  design  of  the  building 
shall: 

1.1.1.1  be  undertaken  in  a  manner 
that  provides  for  appropriate 
consideration  of  the  Principles  of 
Effective  Energy  Building  Design 
prescribed  in  i|  2J0, 3.2. 4Z  5.2.  ez  7J2. 
8.2. 9.2  and  10.2; 

1.1.1.2  comply  with  die  mininnim 
requirements  of  §|  3.3, 4.3,  5.3. 6.3,  7.3. 
&3. 9.3  and  ia3;  and 

1.1.1.3  meet  or  exceed,  based  upon 
the  analysis  of  lifeH:ycle  cost- 
effectiveness  required  by  1 1.1.2  below, 
the  following  additional  requirements: 

1.1.1.3.1  the  lighting  design  shall 
meet  either  the  prescriptive 
requirements  of  f  3.4  or  the  system 
performance  requirements  of  S  3.5. 

1.1.1.3.2  the  building  envelope  design 
shall  meet  either  the  prescriptive 
requirements  of  Section  5.4  or  Uie 
system  performance  requirements  of 
Section  5.5.  and 

1.1.1.3.3  the  heating,  ventilating  and 
air  conditioning  systems  design  shall 
meet  the  prescriptive  requirements  of 
Section  7.4,  and 

1.1.1.3.4  the  service  water  heating 
systems  design  shall  meet  the 
prescriptive  requirements  of  Section  9.4. 

1.1.2  In  lieu  of  meeting  the  provisions 
of  Section  l.l.l  above,  the  building 
design  shall  meet  the  criteria  of  the 
building  energy  method  of  Section  11.0 
or  12A  Building  Energy  Compliance 
Alternatives  I  and  II. 


1.1.3    The  head  of  each  Federal 
agency  reqwnsible  fat  the  construction 
of  Federal  buildings  shall  also  assure 
that  the  decision-making  process  for  the 
design  of  the  building  shall  employ  the 
methodology  for  estimating  and 
comparing  the  life-cycle  cost  of  Federal 
buildings  and  for  determining  Ufe-c^cle 
cost-effectiveness  prescribed  in  Subpart 
A  of  10  CF.R.  Part  436. 

1.2    General  Approach  to  Compliance 

1.2.1  The  standards,  in  addition  to 
minimum  requirements,  establish  three 
alternate  methods  to  determine  whether 
the  design  has  achieved  compliance. 

1.2.2  There  are  several  alternative 
methods  of  achieving  compliance 
provided  for  in  the  standards: 

1.2.2.1  Prescriptive  (Sections  3.4, 5.4. 

7.4  and  9.4), 

1.2.2.2  System  Performance  (Sections 

3.5  and  5.5).  or 

1.2.2.3  Building  Energy  (Section  11.0 
or  12.0). 

1.2.2.4  The  criteria  established  for 
each  of  the  methods  allow  for  desi^u 
that  are  roughly  equivalent  in  terms  of 
energy  conservation.  The  equivalency  of 
the  methods  can  be  demonstrated  by 
designing  a  building  using  die 
Prescriptive  apivoach.  dien  modeling 
die  building  using  either  die  System 
Performance  or  Building  Energy  criteria 
calculation  procedures  and  comparing 
results. 

1.2.3  Compliance  with  these 
standards  shall  be  demonstrated  by 
meeting  the  set  of  mininniin 
requirements  defined  in  Sections  3.2. 3.3. 
4.2, 4.3. 5Z  5.3. 6Z  6.3, 7.2.  7.3. 8.2. 8.3, 


9.2. 9.3.  lOZ  and  10.3  and  one  of  the 
alternative  methods. 

1.3   How  To  Select  a  Compliance 
Method 

1.3.1  Use  the  Prescriptive  method 
when  the  minimiim  amount  of 
calculation  and  effort  to  adiieve 
compliance  is  of  primary  concern.  Its 
requirements  can  be  readily  spedfied  in 
construction  documents  and  are  easily 
reviewed  by  building  code  enforcement 
authOTities.  The  Prescriptive  method 
permits  few  trade-offs  or  optimization 
procedures,  but  does  permit  several 
energy-effective  and  cost-effective 
alternate  construction  options  to  be 
used.  See  Kgure  1.1-2. 

1.3.2  Use  the  System  Performance 
method  when  more  innovative  design  is 
required,  or  when  the  Prescriptive 
method  does  not  provide  the  necessary 
design  flexibility.  It  requires  more 
manual  calculations  than  the 
Prescriptive  method.  See  Figure  1.1-2 

1.3.3  Use  either  of  the  Building 
Energy  methods  (Sections  11.0  or  12i)) 
when  the  most  innovative  design 
concepts  are  being  considered.  The 
Building  Energy  methods  allow  the 
trade-off  of  eneigy  among  the  building 
systems  as  long  as  the  total  calculated 
design  annual  eneigy  consumption  does 
not  exceed  the  limit  prescribed.  It  will, 
in  general,  require  thie  use  of  a  computer 
program  to  simulate  the  operation  of  the 
various  systems  and  to  model  budding 
design  eneigy  use  in  accordance  widi 
the  building  loads  and  the  proposed 
schedules  of  operation.  See  Rgures  11-1 
and  12-1. 
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2.i    CeneraJ 

2.1.1  This  Mction  complements  the 
other  sections  of  the  standards  by 
providing  gsneral  principles  of  effective 
building  design.  The  intention  of  this 
section  is  to  provide  ideas  on  how  to 
improve  die  integration  of  the  bidldlng's 
ma  jor  energy  using  subsjwtems  in  a 
cost-effective  mannar  without 
compromising  die  building's  intended 
functional  use  or  internal  environmental 
conditions.  In  additim.  m<»e  narrowly 
focused  principles  are  included  in 
sections  ZJO  throudi  lOO. 

2.1.2  To  con^  with  the  principles 
of  effective  design,  designers  shall  use 
their  professional  jod^ent  to  identify 
die  building's  most  si^iiflcant  energy 
requirements  and  select  apinoiwiate 
solutions  from  die  general  strategies 
found  in  diis  section  and  the  more 
specific  strategies  found  in  sections  3J0 
through  lOO. 

2^   Identification  of  Significant  Eneigy 
Requirements 

2.2.1  Before  eneigy  design  strategies 
can  be  developed  for  a  commercial  or 
multi-fsmily  hi^  rise  residential 
building,  a  dear  picture  of  its  most 
significant  eneigy  requirements  must  be 
developed.  The  basic  approach  to 
achieving  an  eneigy  conscious  design  is 
to  improve  die  energy  efficiency  of  the 
buikting  by  shifting  or  reducing  loads, 
improvfaig  transport  systems,  and 
providing  effidrat  environmental 
systems  and  controls.  This  is 
accomplished  by  fiist  determining  which 
aspects  of  the  building's  energy 
requirements  are  the  most  significant, 
those  that  would  result  in  die  laigMt 
annual  enmgy  costs  to  the  build^ 
owner  if  energy  conserving  strategies 
were  otherwise  not  applied.  For 
example,  for  a  given  buUding.  the  largest 
annual  energy  cost  component  may  be 
lighting,  fdlowed  by  cooling,  beating, 
and  ventilation,  respectively.  In  this 
example  electridty  would  be  the  major 
energy  source.  Therefore,  peak  time- 
rates  of  energy  use  (i.e.,  peak  power 
demands),  as  well  as  direct  eneigy  use, 
would  have  to  be  induded  in  any  energy 
analysis.  Consideration  of  peak 
demands  will  reduce  the  requirement  for 
oversizing  of  energy  systems  in  the 
building  and  will  also  have  die  added 
impact  of  helping  to  reduce  the  need  for 
additional,  low  utilization  peak  capadty 
on  utility  grids. 

2.2.2  (^ce  the  most  significant  cost 
components  of  the  buildii^'s  energy 
requirements  have  been  determined, 
apply  die  strategies  and  design  solutions 
listed  below  and  those  that  appear  in 


each  of  the  following  sections  of  the 
standards.  In  the  example  noted  above, 
lifting  solutions  would  be  addressed 
fint,  followed  by  cooli^  heating,  and 
then  ventilation. 

2.2.3    Research  results  indicate  diat 
the  most  significant  energy  uses  for  any 
given  commercial  or  multi-family  high 
rise  residential  buildii^  are  generally 
not  accurately  identifiable  by 
professional  faituition.  Therdfore.  use 
shaU  be  made  of  one  of  the  several 
availaUe  analysis  tools,  some  of  which 
are  microconqrater-based. 

Z3   General  Solution  Strategies 

2.3.1  Ckmsider  energy  effidency  from 
the  initiation  of  the  building  desi^i 
process,  since  design  improvements  are 
most  easily  and  effectively  made  at  that 
time.  Seek  the  active  partidpation  of 
members  of  die  design  team  eariy  in  the 
des^  iwocess,  including  die  owner, 
architect,  engineer,  and  builder,  if 
possible.  Consider  building  attributes 
such  as  building  function,  form. 
orientati<m.  window/wall  ratio,  and 
HVAC  system  types  eariy  in  Ae  design 
process.  Each  has  major  energy 
implications.  These  considerations  most 
likely  will  result  in  solutions  that 
mininiir.e  both  construction  and 
operation  costs,  induding  energy 
demand  charges. 

2.3.2  Address  the  building's  energy 
requirements  in  the  following  sequence: 
minimize  impad  of  the  buik&ig 
functicmal  requirements:  minimize  loads; 
improve  the  dEfideiK^  of  distribution 
and  conversion  systems;  and  integrate 
building  subsystems  into  an  efficient 
whole.  Each  of  these  is  discussed  below. 

2J.2.1    Minimize  impad  of  functional 
requirements  by  identifying  major  areas 
that  offer  energy  effidracy  opportunities 
based  on  the  building's  functional  use. 
human  occupancy  requirements,  and 
site  characteristics,  lliese  areas  wiU 
vary  considerabfy  from  building  to 
building  depending  upon  function  and 
service  requirements,  and  shall  be 
considered  when  applying  the  criteria  of 
these  standards. 

2.3.2.2  Minimize  loads  by  analyzing 
the  external  and  internal  loads  to  be 
imposed  on  buUding  energy-using 
subsystems,  both  for  peak-load  and 
part-load  conditions.  Indude  a 
determination  of  how  the  building 
relates  to  its  external  environment  in  die 
analysis,  either  adaptively  or 
defensively.  Consider  changes  in 
budding  form,  aspect  ratio,  and  other 
attributes  that  reduce,  redistribute,  or 
delay  (shift)  loads. 

2.3.2.3  Improve  subsystems  by 
analyzing  the  diversified  energy  and 
demand  (power)  requirements  of  each 
energy-using  subsystem  serving  the 


functional  requirements  of  die  building. 
Consider  static  and  dynamic  efficiency 
of  eneigy  conversion  and  energy 
transport  subsystems  and  indude 
consideraticm  of  opportunities  to 
redaim.  redistribute  and  store  energy 
for  later  use. 

2.3.2.4    Alternative  ways  to  integrate 
systems  into  the  budding  will  be 
accomplished  by  considering  both 
power  and  time  components  of  energy 
use.  Identify,  evaluate,  and  design  each 
of  these  components  to  control  die 
overall  design  energy  oonsunqition.  The 
following  shaU  be  considered  when 
integrating  major  building  subsystems: 

2.3.2.4.1  Address  nKMe  than  one 
problem  when  developing  design 
solutions,  and  make  maximum  use  of 
building  components  already  present  for 
non-energy  reascms  (e.g.,  windows, 
structural  mass); 

2.3.2.4.2  Examine  design  soluticms 
that  consider  time  since  suffident 
energy  may  already  be  present  from  the 
environment  (e.g..  solar  heat,  ni^t 
coding)  or  frmn  internal  equqmient  (e.g.. 
U^ts.  ccmqniters)  but  availaUe  at 
different  times  than  needed.  Hius,  active 
(heat  pumps  with  water  tsudcs)  and 
passive  (buildiiig  mass)  storage 
techniques  may  be  considered; 

2.3.24.3    Examine  design  solutions 
that  consider  anticipated  space 
utilization.  For  example,  in  large  but 
relatively  unoccuined  spaces,  task  or 
zone  heating  may  be  ccmsidered. 
Transportiiig  energy  (li^t  and  heat) 
from  locations  of  production  and 
availabilify  to  locations  of  need  shall  be 
considered  instead  of  die  purchase  of 
additional  energy, 

2.3.2.4.4    Never  reject  waste  energy  at 
temperatures  usable  for  space 
conditioning  or  other  practical  puiposes, 
without  calculating  tfaMS  economic  benefit 
of  energy  recovery; 

23.2.4.5    Consider  design  solutions 
that  provide  more  comfortable  surface 
temperatures  or  increase  availability  of 
controlled  da^i^t  in  buildings  in  wbiA 
human  occupancy  is  a  primaiy  functian: 

2.3.2.4.6  Use  design  solutims  diat 
are  easily  underatood  as  they  have  a 
greater  probability  of  use  by  building 
occupants;  and 

2J.2.4.7    Where  die  functional 
requirements  of  the  budding  may 
diange,  the  installed  environmental 
system  should  be  designed  to  be 
adaptable  to  meet  functional  changes 
that  can  be  antidpated  as  well  as 
providing  flexibility  to  meet 
indetenninate  future  changes  in  use. 
occupancy  or  other  functions. 
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S.1.1    lUs  Motion  ooBtotiM  prindplM 
of  dMifn.  a  Ml  of  alalaMB 
raqidroiiMnto.  tad  two  altarnathra 
ooapUaaM  MOOodotM.  pcwGriptivo  and 
systMBS  iMiiuiiuancOi  for  tbo  dMign  of 
boUdl^  Ughtt^  awl  U^Oliv  oootrol 
■ystoBM,  and  tedodM  pwwdolono  ior 
dayHghtit  cwdiL  Tko  ptoceduiM  In 
diia  Motkn  an  MMy  far  MO  in 
MtabUofaiot  Ushdnf  doolgn  budgott  and 
uo  not  talondod  for  mo  •■  lighting 


S.U   Sooaclboftdlowingaia 
oovorod  by  ala  Motion: 

S.1X1    Intarior  spocM  of  bolldingK 

S.1X2    Buildii^  oxfarior*  and 
axtorior  aiaas.  Ma  m  ontrancoa.  exits, 
and  loading  docks;  and 

t.lX3    Roads,  grounds,  parking,  and 
odior  axtorior  aroM  whort  lighting  is 
anoigiMd  throu^  tho  building  electrical 


The  fallowing  are 


s.iJi 


t.lS.1    Outdoor  I 
OQMaardal  gnanlMMnos,  and  processing 
fadlitiea; 

X1.SJZ    UghtingpowartbrthMtrical 
prodnctioo  itodiM  and  stsfss.  television 
broadcastiag  stodios.  aadfa-visual 
prssontation.  and  onlortainaMnt 
fadHtlM  in  spaoM  sachM  stageo.  hotel 
ballrooms,  nightrhihs.  discos,  and 
casinos,  and  whew  Ughting  is  an 
sssontisl  technical  elvnent  for  the 
function  perfarmed; 

S.1XS    &MdaliMd  himinairM  for 
msdical  and  dental  purposes: 

S.1X4    Outdoor  athlstic  facilities; 

S.1  JJ    UghtiiM  power  for  display 
lighting  requbed  for  art  exhibits  or 
displays  in  gsUeries.  museums  snd 
monuBMnts; 

3.14.6    Exterior  hghtiiv  for  public 
monuments; 

S.1  J.7    Special  llgfating  needs  for 
reseerch; 

S.1JJ    LtehtiM  power  for  lighting 
used  eoloiy  far  indoor  plant  growth 
during  the  hours  of  tOaOO  p  jn.  to  6:00 

3.1.6:6    Bmergsocy  lighting  that  is 
automatically  "ofT  during  normal 
opera  tioo: 

3.1J.10    High  risk  security  arsM  or 
any  area  identified  by  local  ordinenoM 
or  regulations  or  by  security  or  safsty 
personnel  m  requiring  additional 
lighting: 

3.1J.11    Lighting  power  densitiM  for 
spacM  with  enhanced  lighting 
spedflcany  designsd  for  priinary  UM  by 
the  visually  impaired,  hard  of  htsrii^  or 
for  senior  dtixens: 

3.1.3.12    Lighting  (or  signs; 


3.1.3J3    Stoio-froat  extatior-enokMod 
display  windows  in  rotaU  fsdUtiss;  and 
3.1.3.14    Uflhting  far  dwelling  units. 

3.1.4  BuMmgU^ttingPawr 
AUowanc0.  TIm  lighting  poww 
allowanoe  for  a  bidldiag  oonsisls  of  the 
Exterior  iJg>>rit^  Power  Allowanoe 
(ELPA).  in  aooordanM  with  Section  3.3. 
piM  tha  Intstkir  Lighting  Power 
AUowanM  (UPA)  In  aooordanM  witi) 
Section  3.4  or  35.  This  UiMng  power 
allowanM  is  the  upper  limit  to  which  the 
buikMi^  oMibe  rtssignad.  based  on  the 
criteria  of  the  oompliance  ahanative 
choeen. 

3.14.1    tut  prsecripttM  criteria  in 
Section  3.4  providM  a  aingls  oompllsnoe 
procsdufs  bssed  on  calcalating  a 
Ughting  budget  by  building  type  or  maior 
area  tm  within  which  anes^gnar  can 
flexib^  deei^  a  Ughtii^  solution.  To 
obtain  cMdit  for  specific  lighfling  energy 
conservation  nwasMea.  mm  Section  SA, 
Section  11 A  or  Sactton  12A 

3.1A2   liw  systsms  petfarmaoM 
criteria  in  Section  6J  pnividM  e  sMre 
complex  comnlianM  prooedore  baeed  on 
calculating  a  Ughtii«  budist  by  activity 
or  spsoM  within  wUch  the  deeiyier  can 
flexibly  dsiigB  a  Ughting  sofation  and 
receive  credit  for  energy  ooneerving 
controls  and  dayUgkttag  meaoures.  To 
receive  credit  far  nora  oomplex  lifting 
conservation  measuTM  um  Section  lli> 
or  110. 

3.1.5  CnditforDaylMtmg. 
Deylightina  credit,  for  reduced  um  of 
electric  l«ting  eneigy  rewlting  from 
the  UM  of  sutomatic  luting  control 
devlcM  in  ooi^unction  with  fanMlratioo 
(e.g..  windows  and  akylights).  may  be 
taken  if  tho  systaiM  psffanMOM 
alternative  fa  Sectioa  3.5  is  choeen. 
However,  if  suchdaylightii^  cradit  is  to 
be  applied  to  other  building  eabeystems. 
sudi  M  UM  of  additional  fanestration 
area.  Section  IIjO  or  1X0  mast  be  used. 
Thennal  credit  provisioM  far 
daylightiog  an  found  in  Section  BJO, 

3.1.0    CMVx'kinca.  A  buildii^  shall  be 
considered  fa  ooanpliaoce  with  this 
Section  if  the  following  conditions  are 
met: 

3.1  Al    The  iwtnimiiin  rsquirsments  of 
Section  3J  are  met 

3.1  A2    The  exterior  lighting  power  to 
be  fastaUed  is  not  pMter  dian  the 
Exterior  Lighting  Power  AllowanM 
(ELPA).  cakdated  mIi^  Equation  3.3-1; 

3.1A3    The  interior  Ughting  power  to 
be  installed  is  not  greeter  than  the 
Interior  Lighting  Pmver  AllowanM 
{UPA).  based  on  either  the  Prescriptive 
Criteria  fa  Section  3.4  or  ttie  SystsoH 
PerfbrmanM  Criteria  in  Section  SA. 

3.1.6.4    Tradeolb  between  ILPA  end 
ELPA  ere  not  allowed.  TradeoSi  of  die 
interior  Lighting  Power  Budasts  (LPB) 
among  Interior  apaoM  are  allowed  as 


long  M  the  lolal  Connected  Lighting 
Power  (CLP)  withfa  the  buikling  dom 
not  exceed  the  faterior  Lighting  Power 
AllowanM  (ILPA)  and  Lifting  Power 
Control  Credits  (LPCQ  are  used  only  for 
connected  lighting  power  fa  moM 
speoM  for  wmch  credit  is  deimed. 
Tradeoffs  of  exterior  Ughting  power 
budgets  among  exterior  areas  sre 
alfawed  M  long  h  the  total  Connected 
Lighting  Power  (CLF)  of  exterior  lighting 
doM  not  exceed  the  Exterior  Lightibtig 
Power  AUowana  (ELPA)  and  me 
allowanM  for  the  building  exterior 
suifacM  is  not  exceeded. 
S.1.7    Muhi-BuUdinaFadUtieM.ThB 
J  lighting  power  allowancM  for  each 


total  Ughting 

buildi^  fa  a  mohi^tuilding  facUity  shell 

be  calculated  separate^. 

3J   Pliac^tktofDnism 

3.2.1  The  Ughting  system  is  designed 
to  provide  s  productive,  safe,  and 
pleasing  visual  environment  for  the 
intended  um  of  the  space.  However, 
lifting  is  both  s  major  energy  end  um 
in  fiwimiBfdal  buildings  (espedaUy  fa 
office  buildings)  and  a  major  contributor 
to  fatamal  loaids  by  incrsaising  cooling 
loads  and  decreasing  hMting  loads. 
Therefore,  it  is  important  to  produM  a 
design  that  mMts  the  lighting  functional 
criteria  of  the  spaM  m  weU  m  one  that 

mintmii—  *»*»gy  "■*-  Bannmniiwwi^ 
|iff  {fitatiyyl  <niiiwin»ii/^  lovels  for  vlSUSl 

tasks  and  sumonding  D^Ued  areM  are 
induded  fa  dw /ES£«At£i«MaiN/Aoafc 
ApplicatiooM  (1983)  or  Rafinace  (1985). 
PrindplM  of  eneigy  conserving  design 
withfa  diet  context  are  described  befaw. 

3.2.2  Ths  following  Design  Concepts 
shaU  be  conskfand  fa  the  deajgn  of 
Ughting  thet  is  both  sneigy  efficient  and 
visuaUy  effective. 

3X2.1    Energy  um  is  determined  by 
the  U^ting  load  (demand  power)  and  its 
duration  of  um  (time).  MinimiM  the 
actual  demand  kind  rather  than  just  the 
apparent  connected  loed.  and  control 
the  load  radier  than  )ust  switching,  if 
switching  may  adverMly  affect  the 
quaUty  erf  the  lumfaous  environment 

SX2X    Consider  dsyUghting  akng 
with  the  proper  um  of  controb  so  thst 
the  Mvingt  from  electric  lighting  can  be 
realixed.  Deelgn  should  be  sensitive  to 
wfadow  glare,  suddsn  chenges  fa 
luminancee,  and  geaerel  use  aoMptanM 
of  controls.  Wfadow  trMtassnt  (blinds. 
drapM  and  shadM)  and  giaxing  should 
be  carrfully  selectsd  to  control  direct 
solar  penetration  and  luminan« 
extremM  while  stiU  mafataining  view 
and  dayli^t  penetration. 

3XX.3    DMignUghting  systems  to 
that  iUumination  required  ifx  tasks  is 
primarily  Umited  to  die  kxation  of  die 
task  and  from  a  direction  that  wiU 
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minimize  direct  glare  and  veiling 
reflections  on  the  task.  For  example,  the 
ideal  pMitioning  of  work  sfations  is 
betwMn  the  rows  of  Miling-mounted 
luminairM  with  the  direction  of  view 
paraUel  to  the  primary  tadc.  fa  denMly> 
occupied  woric  spaces,  uniform 
distribution  of  general  Hghtlt^g  may  be 
most  appropriate.  Where  supplementary 
task  iUumination  is  necessary,  general 
or  ambient  iUumination  shoidd  not  be 
lower  than  a  third  of  the  luminance 
required  for  the  teak.  This  wiU  help 
mafatafa  luminance  ratM  that  are 
visuaUy  comfbrteble. 

3XX.4    Um  task  U^ting.  wdienever 
possible,  to  accommodate  the  need  for 
hji^er  lighting  levels  due  to  task  vimul 
dimculty,  glare,  fatermittently  changing 
requirements,  or  fadividual  visual 
differences  (poor  and  aging  eyesight). 

3X2.5    Group  sinular  activities  so 
high  iUummance  or  spedal  lighting  for 
particular  tasks  are  localized  fa  certam 
rooms  or  areas,  and  so  that  less  effident 
fixtures  required  for  critical  ^are 
control  do  not  have  to  be  instaUed 
uniformly  when  they  are  only  required 
sparMly. 

3.XXe    When  fadired  Ughting  is 
appropriate,  use  schemes  that  create 
reasonably  nniform  ceiling  luminancM. 
If  this  is  achieved,  work  spacM  may  be 
located  anywhere  and  occupants  may 
faM  fa  any  direction  without  being 
subject  to  exMMive  veiling  reflection  on 
the  tasks.  The  fadirect  system  may 
aUow  more  effective  use  of  the  space 
than  other  typM  of  lighting  systems. 
However,  indirect  lifting  systems 
generaUy  have  lower  utilization  facton, 
and  may  require  facreased  ceiling  height 
to  provide  imiform  ceiling  luminance. 

3XX7    Um  Ughting  controls 
throughout  that  mafatafa  {Hoper  Ughting 
levels  when  and  where  it  is  needed  but 
also  aUow  reductions  fa  lighting  when 
tasks  are  leM  critical  or  spaces  are  not 
fuUy  occupied.  The  designer  must 
consider  user  acceptance  of  control 
strategiM  to  maximize  energy  effidency. 

3XX8    Um  tower  levels  of  ambient 
lighting  fa  dtuations  sudi  aa 
merchandising,  when  the  contrast 
between  accent  lighting  and  ambient 
lighting  is  critical  Accent  lighting  shaU 
not  exceed  five  (5)  timM  the  ambient 
level  Consider  fewer,  more  effectively- 
accented  diq>fays.  rather  than  more 
faeffectively-accented  ones. 

3X3    The  foUowfag  guidelioM 
identify  Fixture  and  Lamp  Miection 
StrategiM  to  be  considered  fa  the 
selection  of  luminairM  and  lamps  for 
fadusion  m  an  energy  effident  visuaUy- 
effective  design: 

3X3.1    Consider  the  um  of  more 
effident  equipment  with  appropriate 
distribution,  glare  control  and  visual 


characteristics.  UtiliM  fixture  designs 
that  wiU  provide  hi^  lighting  effidency 
while  mMting  die  other  U^ting 
objectivM  of  the  instaUation. 

3X3X    Review  visual  comfort 
probabiUty  (VCI^  data,  available  from 
manufacturers,  for  specific  luminaires 
when  minimizing  discomfort  glare  is  a 
criterion. 

3X3.3    Condder  luminaire 
construction  that  minimizes  light  lou 
due  to  dirt  coUection. 

3X3.4    favMtigate  the  use  of 
dimmers  to  reduM  energy  consumption 
when  the  system  is  new  and  capable  of 
providing  more  Ught  than  the  average 
depredated  desipi  vslue. 

3X3.5    Um  more  effident  lamps  with 
appropriate  lumfaous  efficacy,  life 
expectancy  and  spectrum  distribution 
and  color  rendering  characteristics. 

3X3.6    Um  more  effident  balfasta  for 
fluorescent  and  HID  lamps  with 
appropriate  baUast  fadors.  power 
factor,  nolM  rating,  starting  and 
rMtarting  charaderistics. 

3X3.7    Uw  luminairM  with  hMt 
removal  and  heat  recovery  capabiUtiM, 
thereby  aUowing  the  Ughting  equipment 
to  operate  more  effidently  at  a  lower 
ambient  temperature. 

3X3.8    Limit  the  um  of  lower 
effidency  lamps,  such  m  mcandescent. 
to  only  thoM  appUcations  n^iere  their 
color,  lumens  or  distribution 
characteristiM  cannot  be  dupUcated  by 
other  sonrcM.  Efae  to  their  lower 
effidency,  die  um  of  "extended  Mrvice" 
incandescent  lamps  should  be  limited  to 
thoM  appUcations  where  fixtum  are 
difficult  to  reach  and/or  mafatenance 
coste  for  revamping  wiU  be  excessive. 

3X.4    SpsM  DMign 

3X.4.1    It  is  inqiortant  to  carry 
throu^  on  the  lifting  design  when 
completing  the  faterior  dMign.  ReduM 
Ught  absorption  by  encouraging  the  um 
of  lifter  finishes,  particularly  on 
ceilfags,  walls  and  partitions.  Seled 
colors  and  surfsM  materials  m  that 
their  reflectauM  valuM  are  widifa  the 
rangM  recommended  by  the  lES.  This 
wiU  aid  the  effident  um  of  Ught  and 
help  to  provide  comfortable  luminance 
ratios. 

3X4X    fa  officM  with  visual  display 
terminals  (VDT)  that  are  susceptible  to 
reflections,  it  may  be  necessary  to  um 
reflectances  for  some  room  surfaces  at 
the  low  end  of  the  recommended  ranges 
to  reduce  unwanted  reflections  on  the 
soreens.  Where  practical  treat  the 
screens  of  VDTs  with  anti-glare 
materials  to  avoid  veiling  reflection. 

33   Minimum  Requirements 

33.1    Lighting  Controls. 


3.3.1.1    AU  U^ting  shaU  be  provided 

with  manual,  automatic  or 

programmable  controls. 
33.1.1.1    Exception  to  Section  33.1.1: 
(a)  controls  for  emergency  or  exit 

lifting. 

33.1X    Minimum  Number  of  Ligtiting 
Controls.  Each  space  enclosed  by  walls 
or  ceiling-height  partitions  shaU  be 
provided  widi  control(s)  that  together  or 
alone  are  capable  of  oontrollfag  aU 
li^ta  widifa  diet  q>ace.  exduding  thoM 
requiring  contmuous  operation  for 
security  purposM. 

3.3.1X1    The  minimum  number  of 
controls  shaU  not  be  loM  dian: 

(a)  One  lighting  control  for  each 
spsM;  and 

(b)  One  Ughting  control  lot  Mch  task 
or  group  of  task  locations  withfa  an  area 
of  450  ft*  or  less. 

33.1X2    Equivalent  Number  of 
Controls.  The  minimum  number  of 
controls  may  be  reduced,  by  using  an 
equivalent  number  of  controls  from 
Table  33-1,  where  control  typM  listed 
fa  Table  33-1  are  used.  However,  the 
minimiiin  number  of  controls  may  not  be 
reduced  to  leM  dian  one  control  for  Mdi 
1500  W  of  connected  lifting  power. 


M-1 


33.1X3    Exceptions  to  Section    — 
3.31.2: 

(a)  Ughting  control  requirementa  for 
spaces  diat  must  be  used  as  a  w^ole, 
such  as  pubUc  lobbies  of  offiM 
buddings,  hotels,  and  hospitals;  retaU 
and  department  storM  and  warehouses, 
storerooms,  and  serviM  corridors  under 
centralized  supervision.  shaU  be 
controUed  by  a  lesser  number  of 
controls,  but  not  leM  than  one  control 
for  each  1500  W  of  connected  lighting 
power,  or  a  total  of  tluee  (3)  controls, 
whidiever  is  greater.  Ughting  fa  such 
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spaoM  shall  be  controUed  in  accordance 
with  the  worii  activitiM. 

(b)  Hotel  and  motel  guest  rooma  ehall 
have  one  or  more  master  controls  at  the 
main  entry  door  that  turn  off  all 

Grmanently  wired  lighting  fixtures  and 
hting  and  television  receptacle*.  For 
multiple  room  suites,  controls  at  the 
entry  of  each  room,  in  lieu  of  a  master 
switch,  will  meat  these  raqulremaats. 

SJ.1J    Controb  provided  for  task 
araaa.  if  readily  aooessibla.  may  be 
mounted  as  part  of  the  taak  lighting 
luminaire. 

S.S.1.4    Control  of  the  same  load  from 
more  than  one  location  shall  not  be 
craditad  as  additional  control  points. 

3.3.1  J    All  lighting  controls  shall  be 


readily  accessible  to  personnel 
occupying  or  using  the  space. 
Exceptions  are  automatic  controls, 
programmable  controls,  lighting  for 
safety  haaards  and  security,  controls 
requiring  trained  operators,  and  those 
controb  for  spaces  tliat  must  be  used  as 
a  whole. 

3S.\A    Exterior  lighting  shall  be 
automatically  controlled  tqr  timer, 
photocell  or  combination  of  timer  and 
photocell.  Timer*  shaU  be  of  the 
automatic  type  or  otherwise  capable  of 
adjustment  for  seven  days  and  for 
seasonal  dayli^t  schedule  variatioos. 
All  tim»K»ntrollers  shall  be  equipped 
writh  back-up  mechanisms  to  keep  time 
during  a  four  hour  power  outage. 


3.3.1.7    When  the  building  is  served 
by  an  energy  management  system, 
programmable  controls,  shared  tenant 
aervice*  that  affect  interior 
environntent*.  or  "intelligent  building" 
systems,  provisions  shall  be  made  to 
incorporate  lighting  controls  into  the 
system  if  a  separate  automatically- 
controlled  lifting  system  is  not 
provided. 

3.3.2    Fluorescent  Lamp  Ballasts. 

3  J.2.1    Fluorescent  lamp  ballacts 
•hall  have  a  ballast  efficacy  factor  not 
less  than  that  shotvn  in  Table  3.^-2. 

3.3.2.1.1    Exception  to  SJ^l.BaXiuM 
not  included  in  Table  34-2  and  ballasts 
designed  for  use  with  dimming  controls 
are  excluded  from  these  criteria. 


3.4    Lighting— Prescriptive  Compliance 
Alternative 

3.4.1    Purpose 

3.4.1.1    This  subsection  provides  a 
prescriptive  procedure  for  determining 
an  exterior  lijgfating  power  allowance 
and  the  Interior  Lighting  Power 
AUowances  for  illumination  systems 
installed  in  six  types  of  new  buildings.  It 
is  intended  for  use  with  buildings  having 
simple  lighting  requirements  and  where 


the  minimum  amount  of  calculation  and 
effort  to  achieve  compliance  is  of 
primary  concern.  For  other  building 
types,  to  receive  credit  for  switching, 
daylighting,  or  other  trade-offs,  or  to 
receive  creidit  for  lighting  optimization, 
use  Section  3.5.  Section  11.0.  or  Section 
12A 

3.4.1.2    This  section  also  serves  as  the 
basis  for  calculating  the  skylight  area  in 
Section  5.3.9.6.  and  may  be  used  for 
estimating  the  lighting  heat  gain  for 


calculating  the  internal  load  density  in 
Equation  5.4-1  and  Section  5.5.6.2. 

3.4.2    General 

3.4.2.1    This  method  for  compliance 
prescribes  a  total  allowable  Unit 
Lighting  Power  Allowance  (ULPA)  for 
interior  lighting  for  the  building  type/ 
area  as  listed  in  Table  3.4-1.  Then  is  no 
recognition  of  specific  makeup  of  spaces 
and  activities  within  the  building. 

COOCMfiO.«l-« 
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SJOl    The  Ballast  Efficacy  Factor 
ahall  be  calculated  in  accordance  with 
Equation  S4-1: 


EqvothnXX-l 

WboTK 

BVaBaHast  Bflicacy  Factor. 
BP-Bollaat  Farter,  oxptaosod  a 
Powor  Input  -Total  Wanaga  of 
Uaipa  aiid  iMlUsts 


3.3.2.2.1    Tests  for  bellast  factor  and 
power  input  shall  be  in  accordance  with 
ANSI  Standard  C-aZJ-lQM  "Method  of 
Measurement  for  Flnorasoent  Lamp 
Ballasts",  using  "Standard"  F40T1240A. 
FMn2  75  watt  or  FBffTUHO  110  watt 


3.3.2.3    One-lamp  or  three-lamp 
fluorescent  luminaires  shall  be  tandem- 
wirod  to  eliminate  unnecessary  use  of 
single  lamp  ballaets  if  they  are:  used  for 
general  liyiting:  recess  mounted  within 
ten  feet  center-to-oenter  of  each  other 
or  pendant  or  surface  mounted  within  1 
ft  of  each  other,  and  within  the  same 


room.  Tandem  wiring  consists  of  pair* 
of  luminaire*  operating  with  one  lamp  in 
a  luminaire  powered  from  a  aingle  two- 
lamp  ballast  contained  in  a  second 
Itiminaire. 

3.3.2.3.1    Exception  to  Section  S.S.ZS'. 

(a)  Three-lamp  ballasts  may  be  used. 

3.3.2.4    Fluorescent  lamp  ballaats 
*hall  have  a  power  factor  equal  to  or 
greater  than  00%. 

3.3.2.4.1    Exception  to  3.3^2.4:  Ballasto 
for  drcline  and  compact  fluorescent 
lamps  and  low  wattage,  high  intensity 
disdiarge  lamps  of  less  than  100  watts. 
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3.4^    Exterior  Lighting  Power 
Allowance 

3.4.3.1    Building  exteriors  and 
exterior  areas,  as  defined  in  Section 
3.1.Z2.  and  roads,  grounds,  paiicing.  and 
other  exterior  areas,  dejfined  in  Section 
3.1.2.3.  shall  have  a  lifting  power 
density  not  to  exceed  the  Exterior 
Lighting  Power  Allowance  (ELPA), 
which  is  the  sum  of  the  allowances  for 
each  of  the  areas  listed  above,  as 
calculated  by  Equation  3.4-1  using  unit 
power  densities  from  Table  3.4-2. 
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{(DOiXUPDw  .  .  .+DO.xUPDdJ+ 
(AxUPDai   .  .  .  A,xUPDaJ1 

Equation  3.4-1 

Where: 

ELPA  K  Exterior  lighting  power  allowance,  in 
Watts. 

i  K  numerical  subscript  (IZ  ....  n)for 
each  occurrence  of  exterior  openings  or 
exterior  areas  of  the  building. 


nc  total  number  of  occurrences  of  exterior 
openings  or  areas  of  the  building. 

DO=Door  opening,  linear  feet 

UPDD==Unit  power  density  for  the  door.  W/ 
lin.  ft,  from  Table  3.4-2. 

UPD«=Unit  power  density  for  the  area  in  W/ 
ft  *,  from  Table  3.4-2. 

A = Exterior  area  in  ft*. 

3.4.4    Interior  Lighting  Power 
Allowance 

3.4.4.1    The  Interior  Lighting  Power 
Allowance  (ILPA)  shall  be  calculated 
using  the  prescriptive  Unit  Lighting 
Power  Allowances  (ULPA)  in  Table  3.4- 
1.  First,  determine  if  the  predominant 
function  of  the  proposed  building  is  one 
of  the  six  buildhig  types  listed  in  Table 
3.4-1.  If  not.  Section  3.5. 11 A  or  12.0 
must  be  used.  Next,  determine  whether 
the  proposed  design  has  secondary 
functions  that  are  10%  or  more  of  the 
gross  lighted  area  of  the  building  and 
are  listed  in  Table  3.4-1.  If  so.  the 
designer  has  the  option  of  using  the 
predominant  building  function  to 
calculate  the  ILPA  or  using  the 
calculation  method  for  midtiple-use 
buildings  in  Section  3.4.4.1.2  below. 

3.4.4.1.1  If  the  proposed  building  has 
only  one  function,  has  no  secondary 
functions  with  10%  or  more  of  the  gross 
lighted  area,  or  the  designer  chooses  to 
determine  the  IIJ>A  based  on  only  one 
function.  Equation  3.4-2  shall  be  used  to 
determine  the  building  ILPA.  First  select 
the  appropriate  building  type  in  Table 
3.4-1.  and  the  appropriate  column  for 
the  Gross  Lighted  Area  (GLA)  of  the 
proposed  building.  This  value  is  the  Unit 
Lighting  Power  Mowance  (ULPA). 
Determine  the  ILPA  by  multiplying  the 
ULPA  by  the  GLA  as  shown  in  Equation 
3.4-2. 

ILPA=ULPAxGLA 

Equation  3.4-2 

Where: 

ILPA  <=  Interior  Lighting  Power  Allowance,  in 

Watts. 
ULPA = Unit  Lighting  Power  Allowance,  in 

W/ft*,  from  Table  3.4-1. 
GLA = Gross  Lighted  Area  of  the  Proposed 

Building,  in  ft*. 

3.4.4.1.2  If  a  building  design  has 
more  than  one  function  listed  in  Table 
3.4-1.  such  as  an  office  building  with 
paridng  and  retail  stores,  with  more  than 
10%  of  the  gross  lighted  area.  Equation 
3.4-3  may  be  used  to  calculate  the 
building  Interior  Lighting  Power 
AUowanoe  (ILPA).  First,  determine  the 
gross  lighted  area  of  the  building  (GLA) 
and  the  gross  lighted  area  for  each 
qualifying  secondary  function  (GLA<)  in 
the  building.  Select  the  ULPA  from 
Table  3.4-1  under  the  column 
corresponding  to  the  gross  lighted  area 
of  the  entire  proposed  building  and 
multiply  it  by  the  gross  lighted  area  of 


that  function.  Sum  the  products  to 
determine  the  building  ILPA.  as  shown 
in  Equation  3.4-3  below. 
ILPA-=ULPA,  aA.-»-Z  (ULPA,  GLAJ= 
(ULPA,  GLA,+ (ULPAo  GIJV«  + 
ULPA«GLA<i  .  .  .  ULPAteGLA,)) 

Equation  3.4-3 
Where: 

i= numerical  subscript  (1.2,  .  .  .  n)  for  each 
secondary  function  with  lOX  or  more  qH 
the  gross  lighted  area  of  the  building. 

n^  number  of  secondary  functions. 

ILPA = Interior  Lighting  Power  Allowance,  fan 
WatU. 
-  ULPA,=:Unit  Lighting  Power  Allowance  of 
the  predominant  function  based  on  the 
gross  lighted  area  of  the  entire  iNiilding. 
from  Table  3.4-1.  in  W/fl*. 

ULPAf=Unit  Lighting  Ponirer  Allowance  of 
qualifying  seoondaiy  functions  based  on 
the  gross  lighted  area  of  the  entire 
building,  from  Table  3.4-1,  in  W/ft*. 

(UA,= Gross  lighted  area  of  the  predominant 
function  of  the  proposed  building. 

GLA(=  Gross  lighted  area  of  each  qualifying 
secondary  function. 

3.4.4  J    Lifting  compliance  in 
partially  defined  speculative  buildings, 
fin  defined  functions  in  partially 
defined  speculative  buildings,  die  total 
connected  lifting  power  shall  not 
exceed  the  interior  lighting  power 
allowance  for  that  portion  of  the 
building.  When  determining  the  ILPA  for 
those  cases,  the  gross  lighted  area  of  the 
entire  building  must  be  used. 

3.5   Lighting— System  Performance 
Compliance  Alternative 

3.5.1  Purpose 

3.5.1.1    This  subsection  provides  a 
procedure  for  determining  the  maximum 
lighting  power  allowance  for  buildings, 
roads  and  grounds.  It  allows  the 
designer  to  take  credit  for  the  use  of 
daylighting  and  other  lighting  controls.  It 
also  serves  as  a  basis  for  estimating  the 
lighting  heat  gain  and  lighting  energy 
use  for  Section  5.0. 

3.5.2  General 

3.5.2.1  The  total  Connected  lighting 
Power  (CLP)  in  a  building,  including 
pennanendy  installed  lifting  plus 
supplemental  or  task  related  lighting 
provided  by  movable  fixtures  or  plug-in 
luminaires,  shall  not  exceed  the  Interior 
Lighting  Power  Allowance  (ILPA).  A 
Lighting  Power  Control  Credit  (LPCC), 
taken  for  individual  spaces,  may  only  be 
utilized  for  credit  to  connected  lighting 
power  in  those  spaces  for  which  credit 
is  daimed. 

3.5.2.2  Compliance  for  lighting  in 
partially  defined  speculative  buildings. 
The  total  connected  lighting  power  of 
lighting  designs  of  defined  areas  of 
partially  defined  speculative  buUdings 
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TMLE  5.5-t 
IMC  UPO  (P^  FOR  iWEA/ACTIVITY 

* 

UMI 


1989 


1993 


AREVACTIVITV 
COMMON  ACTIVITY  AREAS 


UFO  NOTE   UPO  NOTE 


Auditorfua- - 1.6 

Corridor 0.8 

Claaaroon/Laetura  Nail 2.0 

Elac/Nach  EqjfpMnt  Rooa 

Ganaral 0.7 

Control  Rooaa 1.5 

Food  Sarvica 

Faat  Foed/Cafataria 1.3 

Laisura  Oinfng  — — — .—  2.5 

RarAouio* 2.5 

Kftctian • 1.4 

Raereation/lounga 0.7 

Stairs 

Aetiva  Traffic 0.8 

Gaarganey  Exit  -— — — —  0.4 

To!  lot  8  Uaahrooa 0.8 

Garaga 

Auto/Padestrian  Circulation  0.3 
Parkins  Araa 0.2 

Laboratory 2.3 

Library 

Audio  Visual 1.1 

Stack  Araa 1.5 

Card  Fila  ft  Catalosing 1.6 

Raadino  Araa  -- — ... .  1.9 

Lobby  (Ganaral) 

Raccption  ft  Uaiting 1.0 

Elavator  Lobbiaa 0.8 

Atriui  (Multi-Story) 

First  3  Floors  0.7 

Each  Additional  Floor  —  0.2 

Lockar  Rooa  ft  Sttowar 0.8 


1.4 
0.8 
1.0 

0.7 
1.5 


0.8 
1.4 
1.3 
1.4 

0.5 


0.6 
0.4 

0.5 


0.25 
0.2 

2.2 


1.1 
1.5 
0.8 
1.0 


0.55 
0.4 

0.4 
0.15 

0.6 


(d) 
(a) 


(a) 
(a) 


(c) 
(c) 


1989 


199S 


AREA/ACTIVITY 
COIMON  ACTIVITY  AREAS 


UPO    NOTE      UPO    NOTE 


(9) 

U 

(9) 

(9) 

2.2 

(0) 

(s) 

1.8 

(9) 

(a) 

1.5 

(a) 

(a) 

2.6 

(a) 

(a) 

2.1 

(a) 

(h) 

(h) 

(a) 

1.7    (a) 

(a) 

3.0    (a) 

Offices  

Enclosed  officea  of  lesa  than         (h)      (h) 
900  ft^  and  all  open  plan  offices 
u/out  parti tiona  or  u/partitiona 
lower  than  4.5  ft  balou  ceflino. 

Readina.  Typing  and  Fi  I  ins 1-8 

Drafting  ———.—.—•.•———  2.6 
Accounting • .........— -2.1 

Open  plan  offices.  900  f t^  or  (h)      (h) 

larger.  H/asdiia  height 
psrtitions  3.5  to  4,5  ft  belou 
ceiling. 

Reeding.  Typing  and  Filing 1.9 

Draftir« - 2.9 

Accounting  — .-..........—  2.4 

Open  plen  offices.  900  f t^  or 
Isrger.  w/pertitions  hitfier 
higher  than  3.5  ft  below 
ceiling. 
Reeding.  Typing  and  Filing  •— — •-  2.2 

Drafting  •— r 3.4. 

Accounting - - 2.7   (a)   2.4  (a) 

CoMMn  Activity  Arees 

Conference/Meeting  Rooa 1.8   (d)   1.3  (d) 

CoMputer/Office  Equipaent 2.1 

Filing.  Inactive 1.0 

Hail  Rooa 1.8 

Shop  (Non- Industrial) 

Machinery •  2.5 

Electrical/Electronic 2.5 

Painting  • -—..--—..————-.  1.6 

Carpentry  — ......—.—-—  2.3 

Welding 1.2 

Storage  ft  Warehouse 

Inective  Storage •• 0.3 

Active  Storage.  Bulky r-  0.3 

Active  storage.  Fine ♦ 1.0 

Material  Handling : 1.0 

Unlisted  Space 0.2 


1.3 
2.1 
1.8 
1.8 


2J 
2J 
1.8 
2J 
1^ 


8.2 
8J 

8.8 
1.8 

8.2 
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TMU  J.S-1  (Contkwid) 
OM  (P^  MR  MKA/ACTIVfTT 


MIA/ACTIVITY 

tnanc  MitiiMi 


UPO 


IMS 

WTf    u»D  mm 


Airport.  Iia  «irt  talt  ttatton 

■■«■•#  Ar«* 0.8 

OeneeurM/Miln  Thnaaff  ••••    6.8 

T<ek«t  Oowittr tJi 

Uiltlni  8  icum  ArM 1.2 

GMtOMr  ArM 1.0 


0.7? 
8.45 


iwktnt  Activity  Arv* 

2.8 

M 

Barter  4  8Muty  Parlor 

2.0 

1.* 

CKurdi,  tyno«o«uo,  Oupol 

MDfOl>tp^Cflwgrt»monot 

2.S 

U 

Proockine  8  8onnn/Clw1r  •• 

2.7 

«4 

Oonritory 

1.0 

wltk  ttu^ 1 J 

ttudy  Noil  1.8 

PIro  8  Patloa  OipanMnt 

Uro  fflftno  loai 8.7 

Jail  coil  8.8 

Roapi  tal/MuroInt  Hooa 

Corridor I.J 

Dontal  Sytto/Ioi^Traat  •••  1.8 

BaMY«V7 »-5 

Laboratary I.f 

Utngt/Uiltini  aan 8.8 

ii  impiiM 2.4 

t^ 

station 2.1 

Occu./Ptiyotcal  Tlwrapy 1.8 

Patlatt  leaa 1.4 

Wiaraacy 1.7 

■adiolofy 2.1 

•uTflical  8  0.8.  lultaa 

•inaral  Araa  -•—••••—  t,| 

Oporatint  Rooa 7.8 

S.8 


9.f 


9.7 


(a) 


8.f 
1.4 
M 
1^ 


(a) 


M 

%A 
M 

M 
1.9 

1.9 


AMVAaiVlTY 
»KIF1C  MnU»IMI 


un   mrc 


8otal/Confaranc«  Cantar 

aoo^Nultlpurpoaa 2.4      Cd) 

1.2 

1.4 

MMIc  Araa 1.1 

fitfilMtlon  Nail  2.8 

ConNronoa/Maatlni 1.8     <d) 

LaMy 1.9 

Oaeaptlon  Dook 2.4 

Uuidrr 

yaaliing 8.8 

Iranlna  8  tortinf 1.3 

Muaaia  8  Oillary 

Qanaral  exhibition 1.8 

Inapaction/Raatoration S.9 

Storaaa  (Artifact*) 

Inaetlva  •••—-•-————  0.6 

Aetlva 0.7 

Poat  Off  lea 

Lofeby 1.1 

tortint  A  Nallint 2.1  '^ 

tarvica  Station/Auto  Rapair  ••  1.0 

Tkaatar 

Parforaanca  Arta 1.5 

Notion  Hctura : 1.0 

LoMy 1.5 

Ratal  I  fataMlitaanta 
(Narcttandloing  8  Circulation  Araa) 
Applicabto  to  all  lifting,  includinc 
accant  and  diaplay  ti^tinv,  inatallad 
in  aordtandioing  and  circulation  mnm 


199S 
UPO      NOTE 


Typa  A  

Typa  8  

T»po  C 

T»pt  0 

T»po  I 

Typt  r 

Hall  Concouraa  -••• 

Ratal  I  M^ort  Araa 

Tailorint  

Draaaing/Fittina  Ri 


1.4 
0.6 
0.7 
0.8 
1.3 
1.5 
1.3 
2.4 


0.6 
1.3 


1.2 
3.0 

0.25 
0.5 


0.8 
2.1 

0.8 


1.1 

0.75 

1.0 


(d) 


(d) 


6.0 

2.9 

2.7 

2.5 

2.4 

2.6 

8.8 

2.1 

2.1 

1.4 

1.1 
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lARLE  S.S-1  (Continued) 
BASE  Vn   (P^  POR  AREA/ACTIVin 


nw 


1993 


AREA/ACTIVITY 
INDOOR  AWLETIC  AREAS 


UPO     NOTE       UPO     NOTE 
(b)  (b) 


Saating  Araa,  All  Sports 0.4 

Badainton 

Club 0.5 

Toumaaant 0.8 

BaalcatbaU/VeUayfaall 

Intraaural  - - 0.8 

Collaga  - 1.3 

Profaaaional  1.9 

Bowling 

Approach  Araa 0.5 

Lanes 1.1 

Boxing  or  Urastling  (platform) 

Antaur 2.4 

Profaaaional - 4.8 

Gyanasiui 
Gcnaral  Exareiting  4 
Raeraation  Only 1.0 

Handbal  l/Racquatbal  l/Squash 

Club 1.3 

Toumaaant  --- 2.6 

Noctcey.  lee 
Aaataur 1.3 

Collaga  or  Professional  2.6 

Skating  Rink 

Recreational  0.6 

Exhibition^ofessional 2.6 

SMinring 

Recreational 0.9 

Exhibition -  1.5 

Undervater 1.0 

Tennis 

Recreational  (Class  III)  —  1.3 

ClulVCollese  (Class  ID 1.9 

Professional  (Class  I) 2.6 

Tamia.  TSbla 

CltA 1.0 

ToumaMnt  — 1.6 


0.4 


0.5 
0.8 


0.8 
1.3 
1.9 


8.5 
1.1 


2.4 
4.8 


1.8 


1.3 

2.4 

(e) 

(f) 

U 

2.6 

(9) 

(h) 

8.8 

2.6 

0.9 

1.5 

• 

1.0 

1.3 

1.9 

2.6 

1.0 

1.6 

NOTES: 

(a)  Area  Factor  of  1.0  shall  be  uaed  for 
these  spaces. 

(b)  Area  Factor  of  1.0  shall  be  used  for 
all  indoor  athletic  spaces. 

(c)  Base  UPO  includes  lighting  power 
required  for  cleen-ip  purpose. 

(d)  A  1.5  adjustnent  factor  is 
applicable  for  sulti-functional  spaces 
See  Section  11.0  *  Definitions  for 
Classification  of  Retail  Facilities 
These  Standards  do  not  prescribe 
UPO  for  duelling  units. 
Area  factor  shall  not  exceed  1.55. 
Niniaui  of  90X  of  all  work  stations 
shall  be  enclosed  with  partitions 
of  the  height  prescribed. 
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9.S.SJ    TIm  ATM  Factor  (AF)  «haU  be 
d«t«noiiMd  frtMH  Flfor*  S^l  b«Md  on 
Um  floor  mnm  and  calllnf  height  of  tha 
room.  Rooma  with  idantlcal  caiHi^ 


haifht  and  activitiaa.  and  widi  aimllar 
•iia  oiay  ba  traatad  aa  a  froup.  Tha  AF 
of  such  a  poap  of  RKNBa  ahall  ba 


datanninad  from  the  average  area  of  the 
rooma. 

Equation  9.5-2  givaa  tha  formula  uaed 
in  developing  Figure  S.S-1. 


KT  ■  0.2  >  0.8   ttxp.   - 


[To.ai  x  rcH  -  2. SI     n 


X  Ln  (0.9) 


WiMW 

AF-Af««  Factor 
CH-C*Uli«  Hdfbt 
Aronoor  Af«fl  of 


ft* 


If  Ar<1i>ilMaAP-lJ) 
lfAr>14llMaAr-14 
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Floure  3.5-1   B««e  Unit  Power  Density  Area  Factor 
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9.5.4  SMdal  SpacM  and  ActtvltiM. 

5.5.4.1  Multl-Punctlon  Rooms. 
S.5.4.1.1     For  room*  serving  multi- 

functiona.  luch  ■■  hotel  banquet/ 
meeting  rooms  and  ofHce  conferenca/ 

!>res«ntatlon  rooms,  an  adiostnant 
actor  of  1.5  times  the  base  UPD  may  be 
used  if  a  supplementary  lighting  system 
la  actually  installed  to  serve  the 
sacoodary  function  of  the  room  and  the 
design  meets  the  following  condltlona: 

(a)  The  installed  power  for  the 
supplementary  system  shall  not  bt 
graatar  than  3311  of  the  ad)uated  LFB 
calculated  for  that  room;  and 

(b)  Independent  controls  shall  be 
installed  for  the  supplementary  Ughtiag 
system. 

3.5.4.2  Simultaneoua  Activities. 
3.5.4.Z1     In  rooms  containing  multiple 

simultaneoua  actlvltiea,  such  as  a  large 
general  office  having  separate 
accounting  and  drafting  areas  within  the 
same  room,  the  LP6  for  the  rooou  shall 
be  the  weighted  average  of  the  activities 
in  proportion  to  the  areas  being  served. 

3.5.4.3  Indoor  Sports. 

3.5.4.3.1     The  floor  area  of  indoor 
sports  activities  areas  shall  be 
conatdatad  as  tha  area  within  tba 
playing  boundariea  of  the  sport  plus  the 
floor  area  10  ft  beyood  the  playing 
boundariea.  not  to  exceed  the  total  floor 
area  of  the  indoor  room  less  the 
spectator  seating  area. 

3.5.5  Calculation  of  Interior  Lighting 
Power  Allowance.  The  system 
performance  Interior  Lighting  Power 
Allowance  (UPA)  shall  be  calculated  in 
accordance  with  Equation  3.5-3.  The 
ILPA  shall  Include  a  0.20  W/ft* 
allowance  for  unlisted  space*. 

lLPA-(LPB,xLS.4LrakxL8. 

LPB.  X  LSJ -fOl  W/f)'x  (Unlialsd  Space) 

Equation  XA-i 

WhMe: 

ILPA  -  Inlarior  Lighting  Power  Allowance. 

w/^' 


Unlisted  spMce  -  (CLA  -    Z   LS..  J.  ft ' 
M 

CLA-CroM  Ughltd  Atm.  ft' 
LPB-  Lighting  Power  Budast  Wstts 
LS-Usled  Spaoe  Area,  fl* 

3.5.6    Lighting  Power  Controla  Credit 
and  Power  Ad|ustment  Factor 

3.5.A.1     When  calculating  the  ULPA  in 
this  section,  the  connected  power  for 
lights  automatically  controlled  by 
dayllghting  sensors,  occupancy  sensor, 
programmable  timing  controls,  or  lumen 
maintenance  controls  may  be  reduced 
by  factoring  conbt>l  oedita  on  a  specific 


area  bv  area  basis.  Thia  credit  is  tennad 
die  M^tlna  Power  Controla  Credit 
(LPCC)  and  shall  be  determined  in 
accordanca  with  Equation  3.5-4: 

LPCC-CLPxPAP 

» 

Equation  XS-4 

Where: 

LPCC  «  Ugh tli«  K>w«r  Controls  Credit. 

Watta 
CLP-Cooaecled  Lighting  Po«wer  for  the 

himlnalres  caatroOed  by  the  automsttc 

coolral  dsvica.  Watta 
PAF-  Pewer  Adtustment  Factor,  from  Table 

3.5-2 

Tha  adtuatad  lighting  power  (ALP)  is 
then  equal  to  CLP  minus  the  LPCC 

3.5.0.2    The  Lighting  Power  Controls 
Credit  is  limited  to  the  specific 
luminairas  controlled  by  the  automatic 
control  device. 

3.S.AX1    Only  one  adjustment  factor 
may  be  used  for  each  building  space  or 
luminaire.  and  50%  or  more  of  the 
controlled  luminaire  shall  be  within  the 
applicable  space  to  qualify  for  the 
power  adtustment  factor. 

3.5.6.2.2    Controls  shall  be  Installed  in 
aeries  with  the  lights  snd  in  series  with 
all  manual  switching  devices  in  order  to 
qualify  for  an  adtostment  fector. 

S.a.aA3    When  suffident  daylight  is 
available,  davlight  sensing  controls  shall 
be  capable  of  reducing  electrical  power 
consumption  for  lighting,  continuously 
or  in  steps,  to  50%  or  leaa  of  maximum 
power  consumptloii. 

3.5.6.2.4    Daylight  sensing  controls 
shall  control  all  luminaires  to  which  the 
poasei  adjustment  factor  is  applied  and 
tkel  direct  a  minimum  of  50%  of  their 
light  output  into  the  dayHght  zone. 

3.5.6.2J    Occupancy  sensors  located 
in  daylighted  spaces  should  be  installed 
In  conjunction  with  a  manual  ON 
switch,  or  photocell  override  for  ON. 

S.6.6.Z6    Programmable  timing 
controls  used  for  credit  in  conjunction 
with  Table  3.5-2  shall  be: 

•MMI.V* 

tmmitmimm  tmmt  wi 
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schedules  for  occupied  and  unoccupied 
days; 

(b)  Acceaaible  for  temporary  override 
by  occupants  of  individual  zones,  spaces 
or  tasks,  with  automatic  return  to  the 
original  schedules;  and 

(c)  Capable  of  keeping  time  during 
power  outages  for  a  minimum  of  four 
houra. 

I4M.104    AuaMary 


4.1  CMeral 

This  section  contains  a  few  minimum 
requirements  for  auxiliary  systems  and 
equipment.  Because  auxiliary  systems 
and  equipment  vary  greatly  among 
buildings,  the  section  is  not  more 
comprehensive. 

4.2  Principles  of  Design 

4.2.1  Enetgy  recovery  should  be  used 
when  coincident  thermal  and 
refrigeration  loada  of  similar  magnitude 
are  expected. 

4.2.2  Consideration  shall  be  given  to 
the  use  of  waste  heat,  energy  recovery 
or  heat  tape  systems  to  conserve  energy. 

4.J    Minimum  Requirements 

4.3.1    Transporiation  Systems. 

44.1.1     Automatic  elevator  and/or 
conveyor  systems  shall  incorporate 
schedule  controls  and  efficient  motor 
controls,  such  as  solid  state  control 
devlcea. 

4  J.2    Preeie  Protection  System. 

4.3.2.1     Boilers  or  water  heaters  used 
for  purposes  such  as  freeze  protection  in 
fire  protection  storage  vessels  and 
defrosting  sidewalks  and  driveways 
shall  meet  the  efficiency  requirements  of 
sections  8.3  or  9.3  when  they  iperale  in 
excess  of  750  hours  per  year. 

4JJ    Retail  Pood  and  Pood  Service 
Refrigeration. 

4.3.3.1  Refrigeration  systems 
containing  multiple  compressors  shall 
have  compressors  siied  to  optimally 
match  capacity  with  loads. 

4.3.3.2  Variable  speed  shall  be 
considered. 


'  NV  ••«««•■»  NM 


(a)  Profranmable  for  different 


S.1    General 

5.1.1  This  section  contains 
requlreinents  for  the  energy  conscious 
design  of  building  envelopes.  It  sets 
principles  of  good  envelope  design,  and 
providea  a  set  of  minimum  requirements 
and  two  alternative  compliance  paths — 
prescriptive  and  system  performance. 

5.1.2  Compliance.  A  building  shall  be 
coiuidered  in  Compliance  with  this 
section  if  the  following  conditions  are 
■Ml: 
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5.1.2.1    The  minimum  requirements  of 
Section  6J  are  met: 

5.1.U    The  deaign  of  the  building 
envelope  complies  with  either  the 
preacriptive  criteria  of  Section  5.4  or  the 
system  perfrnmance  criteria  of  Section 
5.5.  For  the  design  of  buildings  writh  high 
internal  heat  gains,  unusual  operating 
schedules,  or  that  incorporate 
innovative  design  strategies, 
consideration  AsM  be  given  to  using  the 
oompUanoe  paths  set  forth  in  Sections 
11.0orl2A 

5.U    The  prescriptive  oHnpUance 
alternative  of  Secti<m  &4  provides 
requirements  for  bidldings  designed  to 
take  advantage  of  perimeter  daylighting. 
diennal  maaa,  high  performance 
glazings,  and  fenestration  riiading.  The 
deidgner  is  allowed  to  make  trade-offs 
between  diermal  mass,  wall  insulation, 
amount  of  fenestration,  shading 
coefficients,  shading  projections, 
thermal  transmittance  of  the  glazing, 
daylighting  for  several  different  climate 
locations. 

5.1.4    The  systems  performance 
compliance  alternative  of  Section  3.5 
provides  calculation  procedures  that 
give  credit  for  the  benefits  of  more 
complex  energy  conserving  envelope 
designs. 

S.U    Infbnnation  on  thermal 
propoties.  performance  of  building 
envelope  aections  and  components,  and 
heat  transfer  shall  be  obtained  from  die 
ASHRAB  Handbook,  1985  Fundamentals 
Volume.  When  information  is  not 
available  from  this  source,  the  data  shall 
be  obtained  from  laboratory  or  field  test 
measurements  conducted  in  accordance 
with  ASTM  Standard  C-177-85, 
■  ''Standard  Test  Method  for  Steady-State 
Thermal  Transmission  Properties  by 
Means  of  the  Guarded  Hot  nate." 
ASTM  Standard  C-Sia-85,  "Steady- 
State  Thermal  Transmission  Properties 
by  Means  of  the  Heat  Flow  Meter," 
ASTM  Standard  C-236-80,  "Standard 
Test  Method  for  Steady-State  Thermal 
PerfrMTumce  of  Building  Assemblies  by 
Means  of  a  Guarded  Hot  Box."  and 
ASTM  Standard  C-076-82,  "Thermal 
Performance  of  Building  Assemblies  By 
Means  of  a  Calibrated  Hot  Box." 

5.1.6   Daylighting  Credit.  In  itiis 
section,  dayli^ting  credit  for  reduced 
energy  use  resulting  from  the  use  of 
automatic  lighting  control  devices  in 
conjunction  with  fenestration,  is  given 
only  for  space  heating  and  cooling 
loads.  Credit  for  the  reduced  use  of 
electric  lighting  energy  is  calculated  in 
Section  3.5.6.  If  daylighting  credit  for 
reduced  electric  lighting  energy  use  is 
desired  to  be  applied  to  other  building 
systems,  such  as  more  fenestration  area. 
Section  11.0  or  tZJO  should  be  used. 


5.1.7    The  requirements  of  this 
section  are  not  intended  to  replace 
building  loads  calculation  procedures. 

5.2   Principle  of  Design 

5.2.1    Building  Loads 

5.2.1.1  Building  loads  result  from 
soiutxs  external  and  internal  to  the 
building.  (1)  Extemalloads,  frt>m 
outdoor  temperature,  humidity,  wind, 
and  irmdation.  fluctuate  daily  and 
seasonally.  (2)  Internal  loads  from  the 
activities  conducted  within  the  building, 
including  heating  and  moisture  produced 
by  the  occupants,  lights,  (md  process 
equipment  (e.g..  appliances,  computers] 
vary  with  internal  activities.  Inq>roving 
energy  efficiency  in  a  building  depends 
on  achieving  a  balance  between  and 
among  the  internal  and  external  loads. 
The  bidlding  design  should,  therefore, 
offset  gains  and  losses  of  heat  li^t  and 
moisture  between  the  interior  and 
exterior  of  the  building,  among  interim 
spaces,  and  over-time,  (daily, 
seasonally,  and  annually). 

5.2.1.2  This  balance  of  loads  can  be 
most  efficiently  adiieved  if  the  building 
envelope  is  viewed  as,  and  designed  to 
be,  a  controlled  memlxane  rath^  than 
an  immutable  barrier.  The  typical  design 
of  a  modem  building  has  cmisidered  the 
building  envelope  to  be  a  fixed  barrier 
that  restricts  heat  tmd  air  flow  to  the 
m^^yitn^m  extent  possible,  lliis  will  not 
usually  yield  the  most  energy  efficient 
building. 

5.2.1.3  The  desired  goal  of  the  energy 
design  of  the  building  envelope  shall  be 
to  produce  a  controlled  membrane  that 
allows  or  prevents  heat,  light  and 
moisture  flow  to  achieve  a  balance 
between  internal  and  external  loads. 
Thus  the  envelope  becomes  an  integral 
part  of  die  building's  environmental 
conditioning  systems. 

5.2.1.4  To  achieve  control  of  the 
building  envelope  as  a  membrane,  and 
to  simultaneously  achieve  occiq>ant 
comfort  in  the  perimeter  zones,  many  of 
the  traditional  building  skin  components 
must  be  used  (insulation,  mass,  caulking 
and  weather  stripping).  However,  other 
concepts  shall  also  be  considered  to 
temper  supply  air  or  utilize  waste  heat 
in  exhatist  air  to  temper  envelope 
conditions,  such  as  operable  solar 
shading  devices,  and  the  integration  of 
glazing  systems  with  the  HVAC 
distribution  system. 

5.2.1.5    Control  of  External  Loads 

5.2.1.5.1    Contit>l  of  Conduction 

(a)  Controlled  conductivity  may  be 
considered  through  the  careful  use  of 
insulation,  sensible  (mass)  or  phase- 
change  storage  and  movable  insulation 
at  levels  which  minimizes  net  heating 


and  cooling  loads  on  a  time  integrated 
(annual)  basis; 

(b)  Unintentional  or  uncontrolled 
thermal  bridges  shaU  be  minimized  and 
considered  in  energy  related 
calculattoiu  since  they  can  radically 
alter  the  conductivity  of  a  building 
envelope.  Examples  include  wall  studs, 
balccmies,  ledges,  and  extensions  of 
building  slabs. 

5.2.1.5.2    Control  of  Infiltration  (Heat 
Loss  or  Gain) 

(a)  Infiltration  shall  be  minimized  and 
all  efforts  to  adiieve  a  zero  level  shall 
be  taken.  Hiis  will  minimiTP  fan  energy 
ccMiSiunption  in  pressurized  buildings 
during  occuiried  periods  and  heat  loss 
(ot  tmwanted  heat  gain  in  warm 
climates)  dtiring  unoccupied  periods. 
Infiltration  reduction  shall  be 
accomplished  dirough  design  detaila 
that  enhance  the  fit  and  integrity  of 
building  envelope  |oints  in  a  way  that 
may  be  readily  achieved  during  building 
construction.  This  includes  infiltration 
contrtd  by  cauUdng.  weather  stripping, 
vestibule  dotns  and/or  revolving  doms 
widi  construction  meeting  or  exceeding 
accepted  qtedfications. 

(b)  The  quantity  of  mechanical 
ventilation  must  vary  with  the  need, 
with  recommended  values  at  any  given 
time  equal  to  that  required  by  ASHRAE 
Standard  62-1981.  Higher  levels  of 
ventilation  (e.g..  economizers)  shall  be 
considered  to  substitute  for  mechanical 
cooling. 

(c)  Operable  windows  may  be 
considered  to  allow  for  occupant 
controlled  ventilation.  When  using 
operable  windows,  the  design  of  the 
btiilding's  mechanical  system  must  be 
carefully  executed  to  minimize 
unnecessary  HVAC  energy 
consumption,  and  building  operators 
must  be  cautioned  about  die  improper 
use  of  the  operable  «vindow8. 

(d)  Non-mechanical  ventilation  can  be 
enhanced  in  the  shape  of  the  building  as 
well  as  the  physical  elements  of  the 
building  envelope,  such  as  o^mlas. 

(e)  For  hotels  and  high  rise  dwelling 
units  and  other  systems  having  exhaust 
totalling  3000  dbok  or  more,  witb  annual 
operation  in  excess  of  3000  hours  and 
within  200  linear  ft  of  simultaneous 
make-up  air  equipment  they  shall 
incorporate  energy  recovery  or 
treatment  to  A^IRAE  62-1961  quality 
levels  and  reuse  exhaust  air  when 
allowed  by  (»de. 

5.2.1.5.3    Control  of  Radiated  Heat 
Losses  and  Gains 

(a)  Capability  for  occupant  radiant 
comfort  shall  be  maintained  regardless 
of  whether  the  building  envelope  is 
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daalgDad  to  b«  •  static  or  dynamic 
in«mt>rane.  Opaque  turfacea  ahall  ba 
designed  so  that  the  averag*  Inalda 
■urface  temperaturas  will  remain  within 
5  *F  of  room  temperatura  in  the  coldest 
anticipated  weather  (i.e.,  winter  design 
conditions),  and  the  coldest  inside 
surface  will  remain  within  2S  *F  of  the 
room  temparatura. 

(b)  In  a  building  with  time-vervlng 
internal  heat  generation,  thermal  mass 
may  be  considered  for  controlling 
raoant  comfort.  In  the  perimeter  sone, 
thamal  mass  is  mora  enectlve  when  It 
is  positioned  internal  to  the  envelop* 
insulation. 

(c)  The  effective  control  of  solar 
radiation  is  critical  to  the  design  of 
enargy-efncient  buildings  due  to  tha  1 
level  of  internal  heat  production  < 
present  in  most  commercial  building 
types.  In  some  climates,  the  lighting 
energy  consumption  savings  due  to 
daylighting  techniquaa  can  be  greater 
than  the  heating  and  cooling  energy 
penalties  from  additional  glazed  surfaca 
area,  provided  that  the  building 
envelop*  is  properly  daaignadlor 
daylighting  and  lighting  controls  are 
installed  and  used.  In  other  climates 
they  may  not.  Davllghtlng  designs  ara 
most  effective  if  diract  aolar  beam 
radiation  is  not  allowed  to  cauae  glare 
In  building  spaces. 

(d)  The  transparent  portiona  of  the 
building  envelope  shaU  ba  designed  to 
prevent  solar  radiant  gain  above  that 
necessary  for  effective  daylighting  and 
solar  heating.  On  south-facing  facade*, 
the  use  of  low  shading  coefficients  is 
generallv  not  aa  effective  as  external 
physical  shading  devices  in  achieving 
this  balance.  Light  shelves  offer  e  very 
effective  means  of  admitting  daylight 
while  shading  the  view  glajdng  ana 
simultaneously  allowing  occupants  to 
manipulate  Interior  shading  devices 
(draperies,  blinds)  without  eliminating 
dav  light. 

(e)  The  solar  spectrum  contains  a 
range  of  wavelengths  including  visible 
and  inlk«red  (heat).  D**ifla*r«  shall 
consider  which  pottloo  of  the  spectrum 
to  sdmit  Into  the  building.  For  example, 
low  emissivlty.  hlgh-visible- 
transmlttance  glazings  may  b* 
con*id*r*d  for  th*  effective  control  of 
radiant  heat  gaina  and  loasea.  For 


shading  control  designers  may  consider 
the  careful  use  of  vegetation  that  can 
block  excess  gain,  year-around  or 
seasonally  depending  on  the  plant 
species  chosen. 

5.3    Minimum  Requinmenta 

M.1    Overall  Thermal  Transmittance 
(UJ 

S.3.1.1    The  overall  thermal 
transmittance  of  the  building  envelope 
above  grade  assembly  shall  be 
calculated  as  follows: 

U.-XUA/A.-(U.Ai -t^UiA^-t- 
.-.-t-U-AJ/A, 

Equatkm  SJ-t 


u^^tBS  erse  welgbted  average  tiMfiiial 
trananlttanoa  of  the  groaa  armi  of  tha 
boildiag  aovalopa  asarabty.  !.§..  tha 
extettar  waO  sssembly  including 
(eneatratloB  sad  door*:  roofs  and  oaihng 
asMinbly:  or  liM  floor  ■•Mmbly,  Btu/ 
h^ft  •  'P. 

A«Blhe  ^oea  area  of  tha  envelope  asasmbly. 
fl«. 

Uiathalhannal  tranamittanoa  of  each 

individual  path  of  the  envetopa  asaembly 
(aae  SecUoa  SJ.2).  U,- l/R,  (where  Ri  is 
itm  total  rasiatanoe  to  heal  (low  of  an 
ladWdual  path  throogh  an  envelope 


A,-tke  arae  of  eech  Individual 
the  eovelope  aaaembty.  ft  *. 

8.  S.  2    Thermal  Retistanca  of  Below 
Grade  Componentt  (R) 

S.S.2.1    In  calculating  the  thermal 
rasiatanoe  of  all  below  grade 
components,  the  thermal  perfoimance  of 
the  adjacent  ground  shall  be  excluded. 

54.2.2    Slabe 

S.3.2.2.1    Tha  R-value  reqidred  for 
slabe  refers  only  to  the  insuJation 
materials.  Insulative  continuity  shall  be 
maintained  in  the  design  of  slab  edge 
insulation  systems.  Continuity  shall  be 
maintained  from  the  wall  insuladon 
through  tha  slab/wall/footing 
intarsaction  to  th*  body  of  th*  slab  edge 
insulation. 

58222    SUlMm-frada  floors  shall 
have  insulation  annmd  the  p*rlm*t*r  of 
th*  floor  with  th*  th*rmal  rasistanc*  (RJ 
of  th*  inaulatlon  spadfied  in  accordance 


with  Figure  S.5-2.  The  slab  insulation 
specifled  shall  extend  either  in  a  vertical 
plane  downward  from  the  top  of  the 
slab  for  the  minimum  distance  shown  or 
downward  to  the  bottom  of  the  slab 
then  in  a  horizontal  plane  beneath  the 
slab  or  outward  from  the  building  for  the 
minimum  distance  shown.  The 
horizontal  length,  or  vertical  depth,  of 
insulation  required  varies  from  24  in.  to 
48  in.  depending  upon  the  R-value 
selected.  For  hMted  slabs,  an  R  of  2 
shall  be  added  to  the  thermal  resistance 
reqidrad. 

5.3.2.2J    Vertical  insulation  shall  not 
be  required  to  extend  below  the 
foundation  footing.  There  are  no 
Insulation  requirements  for  slabs  in 
locations  having  less  Uian  3.000  HDDes 
or  for  footings  extending  less  than  18  in. 
below  grade. 

6.3.2.2.4    The  dimensional 
requirements  for  horizontal  insulation 
refers  to  the  insulation  materiala  only. 
Horizontal  applications  shall  have  a 
thermal  break  in  the  slab  edge  that 
provides  continuity  between  the  wall 
insulation  oo  th*  slab  and  the  horizontal 
insulabon. 

Below  Grade  Walle 

5.3.2J.1    The  R-value  required  for 
Below  Grade  Walls  refers  to  the  overall 
R-value  of  the  wall  assembly  excluding 
air  film  coefficients  and  the  thermal 
performance  of  the  adiacent  ground. 

5.3J    Thermal  Transmittance  (UJ  of  an 
Envelope  Assembly 

5.34.1    The  thermal  transmittance  of 
each  envelope  asaembly  ahall  be 
determined  with  due  cooaideration  of  all 
ma|or  series  and  parallel  heat  flow 
paths  throogh  the  elements  of  the 
asaembly.  Compression  of  insulation 
shall  be  considered  in  determining  the 
thermal  resistance. 

5.3.3.2    The  thermal  tranamittanoa  of  . 
opaque  assemblies  U|  shall  be 
determined  using  a  series  path 
procedure  that  corrects  pairaUel  paths, 
such  as  insulation  and  studs  in  a  wall 
cavity  or  the  roof  assembly  shown  in 
Figure  54-1.  Table  54-1  prescribes  the 
procedure  to  be  used  for  Subsections 
54.3.2.1  and  54444. 
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Fi0ur«  5.3-1 
ExaapU  of  Total  Rotiotanco  of  an  Envolopo  Asaoably 
Including  Sorloa  Roalatanca  and  Parallal  Path  Equivalent 

Roaiatanco  Elaaanta 
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Table  S.S^I 
Calculation  Procedures  for  Themial  Transmittance 
Through  Opaque  Envelope  Assenblies 


Material  Attached  To 
Thermal  Bridge  Material 


Metal 


Metal 


Non-Metal 


Non-Metal 


OOMMM-tVC 


Thermal  Bridge  Material 


Metal 


Non-Metal 


Metal 


Non-Metal 


Calculation  Procedure(s) 


Thermal  Bridges 

Sheet  Metal 

Construction,  5.3.3.2.1  (d) 

Para I I el /Series 
5.3.3.2.2 

Case  Specific  Correction 
5.3.3.2.1  (b),  or  5.3.3.2.1  (c) 

Parallel/Series 
5.3.3.2.2 
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5.34.2.1    For  envelope  assemblies  procedures  specified  in  Section  5.1.5.  TaUes  5.3-2  and  5.3-3.  is  available,  the 

containing  metel  framing,  the  U.  shaU  be  (b)  For  non-metal  surfaces  attached  to  total  resistance  of  the  series  path  may 

S"             "*°""                      "*  °«tal  framing,  where  data  from  tests  be  calculated  using  Equations  5.3-2a 

metbMU:  conducted  using  procedures  specified  in  and  5.a-2b.  and  illustrated  in  Figure  5.3- 

(a)  Results  from  laboratory  or  field  Section  5.1.5.  such  as  those  piivided  in  1: 
test  measurements,  usuig  one  of  the 

Table  5.3-2 


Parallel  Path  Correction  Factors 


1 


1 r 

1  Iridoad    | 

r. 1 1 1 1 

r   — i—  — I-  — 1-      -1 r r    i 

1     1     1     i     1     1     1 

1  l-Vklue    1 

0 

5  1  10  1  15  1  20 
1     1     1 

25  1  30  1  35  1  40  1  45  1  50  1  55  1 
1     1     1     1     1     1     1 

1  Corraetlon  | 

1     1     1     1     1     1     1 
1     1     ^     1     1     1     1 

1  Factor     | 

1.0 

0.96  1  0.92  1  0.88  |  0.85 

0.81  1  0.79  1  0.76  1  0.73  |  0.71  |  0.69  |  0.67  | 

1 

1     1     1 

1     i     1     1     1     i     1 

1 1 J,  ..  .1,   .  i..,.  J_.  _l 1 

1.    Tablo  5.3-2  values  are  based  upon  netal  trusses  with  4  ft  spacing  that  penetrate  the 
fnauUtlon,  and  0.66  in.  dianeter  crossmenbers  every  1  ft. 

Table  5.3-3 
Wall  Sectioos  With  Netal  Stops 

,  Parallel  Path  Correction  Factors 

1 


T 


Size  of 


Gauge  of 
Stud 


Spacing  of 
Framing,  In. 


Cavity  Insulation 
R-Value 


I     Correction 
I        Factor 

+- 


I 


2X4 


2X4 


2X6 


2X6 


18-16 


18-16 


18-16 


18-16 


16  o.c. 


24  o.c. 


16  o.c. 


24  o.c. 


R-11 
R-11 
R-19 
R-19 


0.50 
0.60 
0.40 
0.45 


J- 


J 


U,.l/R. 


Equation  S.S-2a 


Rt=>R,+R. 
Equation  5.3-2b 

When: 

Rt^Btfaa  total  resistance  of  the  envelope 

■Membly 
Ri'tlM  resistance  of  the  series  elements  (for 

i^l  to  n),  excluding  the  parallel  path 

elenMnt(s) 


R,=the  equivalent  resistance  of  the  element 
containing  tlie  parallel  path,  the  value  of 
R.is: 

R, = (R-value  of  insulation)  X  Fc 

Equation  5.S-2C 
Where: 

Fc=the  correction  factor  from  Table  S.3-2  or 
Table  SJ3-9. 
(c)  For  elements  other  than  those 
covered  in  item  (b)  above,  the  zone 
method  described  in  Chapter  23  of  the 


ASHRAE  Handbook,  1965  Fundamentals 
Volume  shaU  be  used.  The  equations  on 
pages  23.13  and  23.14  shall  be  used, 
(d)  For  sheet  metal  construction, 
internally  insulated  with  an  internal 
metal  structure  bonded  on  one  or  both 
sides  to  a  metal  skin  or  covering  (see 
Figure  5.3-2),  the  following  steps  shall 
be  used  to  calculate  the  U-value  of  the 
envelope  construction. 


FlQUf   5.3-2 

A  G«n«rallz«d  Built-Up  Sh««t  M*tal 

Construction  on<t  Corrooponding  Rooiotonce  Notwork 
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(1)  Flnt.  calculate  dM  fMiatance  of 
the  ttwnaal  bridgt  Rn  as  follows: 

Rn«Rt-»-IU+Ra+R4+IU 

Equation  S3-3 

(i)  When  Rt.  the  eflKtive  mean  flow 
path  along  die  outer  metal  auiface.  i* 
calculated  by: 


Ri  - 


2  X  L  Th^kiTx 
Equation  S.3-4 


B  X  L  X  hx 


(U)  And  if  it  occurs,  die  resistance  (rf 
insulation  (Ra)  between  die  outer  metal 
surface  and  the  metal  structural  member 
is  calculated  by: 


^2 


k  X  L 


Lh2        'J 


Equation  5.3-5 


(iii)  And.  the  resistance  of  die 
stnM^oral  member  (Rs)  is  calculated  by: 


LxbXki 


EgaationSS^ 

(iv)  And  if  it  oocms.  the  resistance  of 
inaalatioB(R»)  between  die  inner  metri 
swnoe  and  the  pwliu  flange  is 
calcalated  by: 


Ri 


k  X  L 


flu     +i'l 


Equation  5.3-7 


(v)  And  finally,  the  effective  mean 
flow  path  along  die  inner  metal  surface 
(R»)  is  calculated  by: 


B  X  L  X  b5 


2  X  L  yhsksTs 
Equation  5.3-tt 


Wbere: 

Lstotallength 

hscoeffident  of  heat  transfer 

k=diennal  cxmductivity 

T  s>  temperature 

B=total  widA 

H=partial  height 

t= ttidawss  of  alieet  metal 

(2)  nien  calculate  the  parallel  padi 
resistance  of  the  homogeneous 
insulation  Rg  as  follows: 


•tti 


Rh 


[■] 


B  X  L 


Equation   S.3-9 


(3)  Then  obtain  die  overall 
construction  resistance  Re  by  combining 
Ra  and  Rn  as  two  parallel  resistances: 


Rc  = 


Equation  53-10 

(4)  Tliai  add  the  inside  and  outside 
sinface  resistances  Ri  and  R«  to  get  the 
total  resistance  Rtoi^ 

RT0r=Rc+R<+R. 

Equation  53-11 

(5)  The  total  area  resistance  mm  >* 
then  calculated  by: 

mtoT — iMtiT  X  B  X  L 

Equation  53-12 

(6)  And  finally,  obtain  die  U-vahw  by. 


U 


.  ®.      ■       • 

Equation  53-13 

(7)  Whoe  additional  resistances  are 
introduced  in  die  ccmstruction,  introduce 
them  in  lieu  of  die  above  (R«  and  R4) 
resistancef.  An  exanqile  of  diis  wo^ 
be  the  calculation  of  both  a  metallic 
fastener  and  a  block  fA  higher  thennal 
conductivity  materiid  between  die  outer 
sheet  metal  and  the  internal  stmctwal 
nmnber  as  shown  in  Figure  &3-3.  in  this 
case  die  origtaid  %  is  re-caknlafted  by 
first  calculating  the  thennal  \ 
asfcdlows: 


UMI 


Figure  5.3-3 

Detail  of  H«at  Transfer  Fron  a  Metal  Surface  to  a 

Structure  Through  a  Metal  Fastener  and  Insulating 

Block  Mith  Corresponding  Resistance  Network 
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Rtn-Rf-fRt-fR* 


BquationSJ-14  ** 

(i)  Where  die  resistance  of  the  heads 
of  number  (N)  of  fasteners  per  length  (L), 
adjusting  for  surface  resistance  in 
common  with  the  sheet  metal  surface,  is 
calculated  by: 


© 


Rf 


NxZxvxXiXtiXfOri,  «o)      aiXBxL 


Equation  5J-15 

WhwK 

N^Um  numiMr  of  {astenen  in  Length  L 
f  >  the  functioa  of  B'r  for  diiietent  values  of 
tlie  ratio  ft/n  given  in  Figure  5.3-4. 


^-V    = 


V 
h 

Xxt 


n  3  the  radiua  of  the  fastener  shanlc 
ft  s  the  outer  radiua  of  the  fastener  head. 


J  A 
3  0 


1989 


UMI 
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5.3-4  -  ISM  rtnc±kn  (f)  Gtmn  m  a  Flncticn  of  ^  and  fdr  Different 
>UuM  of  th*  Itatio,  zy]:2 
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(ii)  And.  the  resistance  of  the  shank  of 
the  fastener  is  calculated  by: 


R*     = 


Ht 


NxXxjrxr«i 


Equation  5.3-18 

(iii)  And.  finally,  the  resistance  of  the 
connection  to  the  internal  structural 
member  is  calculated  by: 

122 

^^  '       N  X  2)r     X  t 

Equation   5.3-17 

(iv)  Then  calculate  the  resistance  of 
the  block  of  higher  thermal  conductivity 
material  as  follows: 


R6  - 


L      He  »J 

Where: 
X.>A, 

(v)  Then  obtain  the  resistance  to  be 
used  in  lieu  of  the  original  Rs  by: 


Ri 


RnXR« 


Rn+R* 


Equation  S.S-19 

S.3.3.2u(    For  envelope  assemblies 
containing  Non-Metal  Framing,  the  U| 
shall  be  determined  from  one  of  the 
laboratory  or  field  test  measurements 
specified  in  Section  5.1.5  or  from  the 
ASHRAE  series-parallel  method. 
Formulas  in  Qiapter  23,  page  23.2  of  the 
ASHRAE  Handbook.  1985  Fundamentals 
Volume,  shall  be  used  for  these 
calculations. 

5.3.3.3    The  thermal  transmittance  of 
fenestration  assemblies  shall  be 
corrected  to  account  for  the  presence  of 
sash,  frames,  edge  effects  and  spacers  in 
multiple-glazed  units. 

if  thermal  transmittances  of  sash  and 
frames  are  known.  Equation  5.3-1  shall 
be  used,  otherwise  the  thermal 
transmittance  offenestration  assemblies 
shall  be  calculated  as  follows: 

U^-IU^xF,..xAjA„= 
(U,.iXF,.iXAi+U,jKHjX  Ai+  ... 
+U,..xF,..xA,)/A„ 

Equation  5.3-20 

Where: 

A«=area  of  i'^  fenestration  assembly 

is  numerical  subscript  (1,2. . . .  n)  refers  to 
each  of  the  various  fenestration 
assemblies  present  in  the  wall 

n=the  number  of  fenestration  assemblies  in 
the  wall  assembly. 

Uaf^the  overall  thermal  transmittance  of  the 


fenestration  assembly.  Including  sash 

and  frames.  Btu/h-ft**F. 
U,=the  thermal  transmittance  of  the  central 

area  of  the  fenestration  excluding  edge 

effects,  spacers  in  multiple^azed  units. 

and  the  sash  and  frame.  Btu/h-ft**F. 
Ffa's  framing  adiustment  factor  for  sash. 

frames,  etc. 
A,(=the  area  of  all  fenestration  including 

glazed  portions,  sash,  frames,  etc. 

5.3.3.3.1    Values  for  U,  shall  be  the 
winter  value  obtained  from  the  glazing 
manufacturer's  test  data  or  from  Table 
13  CM*  Figure  14  of  Chapter  27  of  the 
ASHRAE  Handbook.  1985  Fundamentals 
Volume.  Values  for  Fr  ^all  be  obtained 
from  the  frame  manufactiuer's  test  data 
or  from  die  average  adjustment  factor 
for  a  particular  product  in  Table  13.  Part 
C  in  Chapter  27  of  the  ASHRAE 
Handbook,  1985  Fundamentals  Volume. 
For  glass  products  with  a  U  value  of  0.45 
or  less,  use  the  Fr  for  triple  instilated 
glazing.  Alternatively,  values  of  the  U,*F 
product  may  be  used  from 
manufacturer's  test  data  for  open 
window  and  frame  assemblies  tested  as 
a  imit  iwovided  that  the  tests  referenced 
edge-effects  and  windspeed  are 
accounted  for  winter  tested  U-values  are 
used. 

5.3.4  Gross  Area  of  Envelope 
Components 

5.3.4.1  The  gross  area  of  a  roof 
assembly  consists  of  the  total  surface  of 
the  roof  assembly  exposed  to  outside  air 
or  unconditioned  spaces.  The  roof 
assembly  shall  include  all  roof/ceiling 
components  through  which  heat  may 
flow  between  indoor  and  outdoor 
environments  including  skylight 
surfaces,  but  excluding  service  openings. 

5.3.4.1.1    For  thermal  transmittance 
purposes,  when  retiun  air  ceiling 
plenums  are  employed,  the  roof/ceiling 
assembly  shall  not  include  the  thermal 
resistance  of  the  ceiling,  or  the  plenimi 
space,  as  part  of  the  total  thermal 
resistance  of  the  assembly. 

5.3.4.2  The  gross  area  of  a  floor 
assembly  over  outside  or  imconditioned 
space  consists  of  the  total  stuface  of  the 
floor  assembly  exposed  to  the  outside 
air  or  an  unconditioned  space.  The  floor 
assembly  shall  include  all  floor 
components  through  which  heat  may 
flow  between  indoor  and  outdoor  or 
unconditioned  space  enviroiunents. 

5.3.4.3  The  gross  area  of  exterior 
walls  enclosing  a  heated  or  cooled 
space  is  measured  on  the  exteriw  and 
consists  of  the  opaque  wall  including 
between  floor  spandrels,  peripheral 
edges  of  flooring,  window  areas 
including  sash  and  door  areas,  but 
excluding  vents,  grilles  and  pipes. 

5.3.5  Shading  Coefficients 

5.3.5.1    The  Shading  Coefficient  (SC) 
for  fenestration  shall  be  obtained  from 
Chapter  27  of  the  ASHRAE  Handbook. 


1985  Fundamentals  Volume  or  from 
manufacturers'  test  data.  For  the 
prescriptive  or  system  performance 
envelope  compliance  calculations  in 
Sections  5.4  and  5.5,  a  factor.  Sd,  is 
used.  SCx  is  the  Shading  Coefficient  of 
the  fenestration,  including  internal  and 
external  shading  devices,  but  excluding 
the  effect  of  external  shading 
projections,  which  is  calculated 
separately.  The  shading  coefficient  used 
for  louvered  shade  screens  shall  be 
determined  using  a  profile  angle  of  30*. 
as  found  in  Table  41,  Chapter  27  of  the 
ASHRAE  Handbook.  1985  Fundamentals 
Volume. 

5.3.6  Wall  Heat  Capacity 

5.3.6.1  Heat  capacity  in  Btu/'F-fl*. 
shall  be  determined  as  the  product  of 
the  average  wall  weight  in  lb/ft*  and  the 
weighted  average  specific  heat  of  the 
wall  component  in  Btu/lb.*F. 

5.3.6.2  If  the  wall  ssrstem  is  defined 
as  having  exterior  insulation  only  the 
properties  of  the  wall  elements  inside  of 
the  insulation  layer  shall  be  used  in 
determining  the  waU  heat  capacity. 

5.3.6.3  For  walls  widi  integral 
insulation,  all  of  the  elements  of  the 
entire  wall  system  may  be  used  in  the 
calculation  of  the  wall  heat  capacity. 

5.3.7  Air  Leakage  and  Moisture 
Migration 

5.3.7.1  The  requirements  of  this 
subsection  apply  only  to  those  locations 
separating  the  outdoors  from  interior 
building  conditioned  space.  Compliance 
with  the  criteria  for  air  leakage  throu^ 
building  components  shall  be 
determined  by  ASTM  E  283-1964, 
"Standard  Method  of  Test  Rate  of  Air 
Leakage  Through  Exterior  Windows. 
Curtain  Walls  and  Doors." 

5.3.7.2  Air  Leakage  Requirements  for 
Fenestration  and  Doors 

5.3.7.2.1  Fenestration  meeting  the 
following  standards  for  air  leakage  is 
acceptable: 

(a)  ANSI/AAMA  101-S5.  "Aluminum 
Prime  Windows." 

(b)  ASTM  D--4099-83.  "Specifications 
for  Poly(VinylChloride)  (PVC)  Prime 
Windows." 

(c)  ANSI/NWMA  IS.  2-SO,  "Wood 
Window  Units  (Improved  Performance 
Rating  Only)." 

5.3.7.2.2  Sliding  Doors  shall  meet  one 
of  the  following  standards  for  air 
leakage: 

(a)  ANSI/AAMA  101-65,  "Aluminum 
Sliding  Glass  Doors." 

(b)  NWMA  IS.  3-83,  "Wood  Sliding 
Patio  Doors." 

5.3.7.2.3  Commercial  entrance 
swinging  or  revolving  doors  shall  limit 
air  leakage  to  a  rate  not  to  exceed  1.25 
cfm/ft*  of  door  area,  at  standard  test 
conditions. 
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8wS.7X4    RMidcntlal  twinging  doon 
•h«U  Umlt  air  l««kagt  to  ■  rale  not  to 
•xc««d  0.8  cfm/fl*  of  door  arts,  at 
■tandard  tatt  conditions. 

5.3.7.2.5    Whara  apacsa  hava  regular 
high  voiuma  traffic  thro«^  tha  building 
anvalopa,  such  as  retail  ttora  entrances 
and  loading  bajrs.  eatimatet  of  air 
leakage  for  HVAC  system  d««ign  shall 
be  based  on  air  excKanga  by  traffic 
now. 

5.3.7.2.0    To  reduce  infiltration  due  to 
stack -effect  draft  in  multi-atory 
bttildinga,  the  uaa  of  vaatibulaa  or 
revolving  doora  on  all  primary  antriea 
and  exits  thsll  be  considered. 

5.9.7.3    Air  Laakaga  Raquiraments  for 
Exterior  Envelop*  Jo^ts  and 
Psnetrations. 

5.3.74.1    Bxtarior  (oiats.  cracks,  and 
holes  in  tb*  building  sovalop*.  such  aa 
thoaa  around  window  or  door  tmmm, 
between  wall  and  fbundatioo.  betwaan 
wall  and  roof,  through  wall  panela  at 
penetrations  of  utility  services  or  other 
service  sntry  tbrovgh  walls,  floors,  and 
roofs,  batwean  wall  panels,  particularly 
at  comers  and  changes  in  orlantatian. 
between  wall  and  floor,  where  floor 
penetrates  waU.  around  penetratioos  of 
chimney,  flue  vents,  or  attic  hatchaa. 
shall  be  caulked,  gaaketed.  weather 
stripped,  or  otherwise  sealed 


5.3.7.4    Moisture  Migration 
Requirementa  for  Exterior  Envelopes 

5J.7.4.1    The  building  envelope  shall 
be  designed  to  prevent  moisture 
migration  that  leada  to  deterioration  in 
insulstkm  performance  of  the  building. 

5.3.7.4.2    Vapor  retsrders  shall  be 
considered  to  prevent  moisture  from 
collecting  within  the  envelope.  Designs 
should  Incorporsts  the  principles  of 
ASHRAE  Handbook,  1865  Fundamental* 
Volume,  Chapter  21.  "Moisture  in 
Building  Construction.'* 

5J.a    Shell  Buikiii^ 

S.3J.1    The  following  conditions  shall 
be  assumed  if  determination  of  building 
envelope  compliance  occun  prior  to  the 
determination  of  lighting  power  density. 
equipoaant  power  dcnaity.  or 
feneetratiao  shading  devloe 
charactaristica: 

5.3A1.1    Lighting  Power  Dentity  and 
Equipment  Power  Density.  For  Section 
5.4,  the  total  power  density  shall  be 
asaumed  to  be  those  listed  in  Table  5.3- 
4.  For  Section  5.5.  the  values  In  Tsble 
5.3-4  shall  be  aaaumad  to  be 
apportioned  as  %  lighting  snd  Vi  for 
other  equipment  Note  that  thaaa  are  not 
recommended  design  values,  but  are  for 
compliaaoa  purpoaaa  only. 


1    MMM* 

^^JT    i!^^«t*    n^j?  1 

«M  •■  «M  INB  MM  1>-1  m*  —  ■■■m  1 

Tabla  5.3-5 

Requfrcnertts  For  Locatfona  Wfth 

Haatine  Oagrea-Days  Baaa  65  °F  Graoter  Than  15,000 


5.3.8.1.2  Fenestration  shading 
devices.  Only  those  shading  devices  that 
are  part  of  the  design  when  it  is  being 
evaluated  for  compliance  shall  be 
considered  when  determining 
compliance. 

5.3.8.1.3  Do\  lighting  controls  for 
electric  lighting.  Only  those  controls 
that  are  part  ofthe  design  when  it  is 
being  evaluated  for  compu.ince  shall  be 
considered  when  determining 
complisnoe. 

5.3.9    Biiildings  Located  in  Climates 
With  Greater  Than  15.000  HDD  Base 
es  'F. 

5.3.9.1    For  locations  with  s  heating 
degree-day  baae  (HDD)  85  *F  greater 
thajs  ISJOOO,  tha  envelope  criteria  listed 
in  Table  S.S-8  ahall  apply,  and  the 
window  wall  ratio  (WWR)  shall  be  less 
than  or  equal  to  0.201 


Etwateea  Statasent 


Ug  opaque  Mall  for  buildings  with 
>  12«000  ft^  of  groaa  floor  area  ^'^ 

Uq  opaque  uall  for  buildings  with 
<  12,000  ft^  of  groaa  floor  area  ^'^ 

U  fenestration 

U  roof 

Floor  over  unconditioned  speces^ 

Uill  beloH  grade' 


HaxiMM 

NiniMi 

VVelof 

»Va^is 

Motes 

0.053 

See  5.3.3.2 

0.040 
0.450 
0.024 
0.023 


Use  Eq  5.3-20 


See  5.3.3.2 
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Slab-on- grade: 

NiniMjs 
Insulation 

Nininus  R  Value 

Unheated                     Heeted 

Position 

pif^^?.  in, 

Slab                          Slab 

Horizontal 


Vertical 


48 


48 


IS 
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Skylights:  Not  allowed  for  locations  with  H0D6S  greater  than  15.000. 


rootnotes  for  Table  5.3-5: 


1.  For  window  to  uall  ration,  WUR  <  0.20.  Shall  include  corrections  for  perallel 
peths  within  the  envelope  assennbly.  For  UUR  >  0.20,  see  Footnote  (3). 

2.  For  window  to  wall  ratio,  UUR  <  0.15.  Shall  include  corrections  for  perallel 
petha  within  the  envelope  assenbly.  For  UUR  >  0.15,  see  Footnote  (3). 

3.  The  window  to  wall  ratio  and  the  stated  U-values  for  opeque  wall  and 
fenestration  SMy  be  increased  or  decreased  provided  that  the  conbined  therMl 
wall  transaittance  shall  not  exceed  0.125  for  buildir^s  >  12.000  ft^,  «wl  0.091 
for  buildings  <  12,000  ft^. 

4.  Including  pi  I e- supported  floors  and  elevated  floors. 

5.  Installed  on  the  exterior  of  perimeter  foundation  walls  for  heeted  foundations. 


4S90  r«dwal  lUfbtar  /  Vol.  M.  No.  18  /Monday.  January  M.  JOwV  Rul«  and  RegulatfoM 


FtdawlRagbiT /  Vol  54.  No.  18  /  Monday.  January  30. 1960 /  Rul^  and  RegiilatfoM 


4S91 


B.9.10    Davllflhl  CrediU  for  SkylifhU. 

5.9.iai    Skyflfhls  uMd  in  conjunction 
with  automatic  lighting  controla  for 
davllghllng  can  tlgniflcantly  reduce  tha 
lighting  enaiw  coiuumptlon.  tharaby 
mora  than  ofhattlng  tha  incraata  In 
•nvalopa  haat  tranafar. 

5.3.102    Whan  determining  buiidhig 
roof  compliance,  daylight  credlta  for 
•kyllghta  may  be  used  if  the  criteria  of 
thia  aubaaction  are  met. 

5.3.ia3    Skyllghta  for  which  daylight 
credit  la  taken  may  ha  excluded  from 


tha  calculation  of  the  overall  thermal 
Uanamlttence  value  (U^)  of  tha  roof 
aaaembly.  If  all  of  the  following 
conditiona  are  met 

5.3.10.3.1    The  opaque  roof  thermal 
tranamittance  U^  value  doea  not  exceed 
the  value  determined  within  the  selected 
Alternate  Component  Package  (ACP) 
table  for  the  prescriptive  method  or  by 
Equation  5.5-1  for  the  systems 
performance  method. 

5.3.ia3.2    Skylight  areas.  Including 
framing,  as  a  percentage  of  the  roof  area 


do  not  exceed  the  values  specified  in 
Tables  5.3-eA  and  5.3-6B  for  building 
sites  located  within  the  climate  ranges 
listed  in  the  two  Tables,  where  Visible 
Light  Tranamittance  (VLT)  is  the 
transmittance  of  a  particular  glazing 
material  over  the  visible  portion  of  the 
solar  spectrum.  Skylight  areas  shall  be 
interpolated  between  visible  light 
transmittance  values  of  0.75  and  0.50, 
only. 


Maxi 


Table  5.3-6a 
(VLT  «  0.75) 
Percent  Skylight  Area  for  Given  Conditions  of  Light ir«  PoMer 
Density,  Light  Level  (fc),  H0065  and  CDN80 


BUILDING  LOCATION 


H0065 


0-3000 


0-3000 


>3000 


COH80 


0-10000 


>10000 


ALL 


1 1 

LIGHT  I 

LEVEL  I     Range  of  Lighting  Power  Density  (W/ft^) 
IN  <fc)| 

1       T 1 1 1— 


I 

I  <1.00 

I 

■f- 


I 
30  I  2.3 

I 
50  I  3.1 

I 
70  I  4.3 

^ — 


I 
30  I  2.2 

I 
50  I  2.3 

I 

70  I  2.9 

-I 


I 
30  I  2.3 

I 
50  I  2.5 

I 
70  I  2.8 

I 


1.01-1.50 


3.1 
4.3 
5.5 


2.8 
3.1 
4.1 


3.4 
4.0 
4.6 


1.51-2.00 


3.9 
5.5 
6.7 


3.4 
3.9 
5.3 


4.5 
5.5 
6.4 


2.01-2.50 


4.7 
6.7 
7.9 


4.0 
4.7 
6.5 


5.6 
7.0 
8.2 


H 


>2.50 


4.7 
6.7 


7.9 


-H 


4.0 
4.7 
6.5 


5.6 
7.0 
8.2 


UMI 


4BB2 
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(VLT  *  0.50) 
P«rc«nt  tkyllflht  Atm  for  Qlvm  Condition*  of  Lighting 
Donsity,  Li^t  Ltwl  (fc),  ND06S  and  GDNBO 


tUILOING  LOCATION 


1 r 

LI6NT 

LEVEL 

IN  FC 


ND06S 


0-3000 


0-3000 


>sooo 


CDH80 


0-10000 


>10000 


ALL 


SO 


50 


70 


30 


50 


70 


SO 


50 


70 


Rar«o  of  Lighting  Powr  Dtntity  (U/ft^) 


<1.00 


3.6 


4.8 


6.6 


3.3 


3.6 


4.2 


S.6 


S.9 


4.2 


1.0-1-1.50 


4.8 


6.6 


8.4 


4.2 


4.C 


6.0 


5.1 


6.0 


6.9 


1.51-2.00 


6.0 


8.4 


10.2 


5.1 


6.0 


7.8 


r 


6.6 


8.1 


9.6 


2.01-2.50 


7.2 


10.2 


12.0 


6.0 


7.2 


9.6 


8.1 


10.2 


12.3 


>2.50 


7.2 


10.2 


12.0 


6.0 


7.2 


9.6 


8.1 


10.2 


12.3 


i  > 


(  f  C'f 


1 1  I 


'.  I  f  I  I.y   \  I 


1 1  :  i  I  t  )'    1  ■•>•'■.  i' 


((  .  I 
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5.3.10.3.3  The  skylight  area 
associated  with  daylight  credit  can  be 
taken  is  the  area  under  each  skylight 
whose  dimension  in  each  direction 
(centered  on  the  skylight)  is  equal  to  the 
skylight  dimension  in  that  direction  plus 
a  distance  equal  to  the  floor  to  ceiling 
height 

5.3.10.3.4  Skylight  areas  that  overlap 
areas  that  have  already  taken  dayli^t 
credit  (perimeter  window  areas  or  other 
skylight  areas)  do  not  again  take 
daylight  credit. 

5.3.10.3.5  All  electric  lighting  fixtures 
within  skylight  areas  are  controlled  by 
daylight-activated  automatic  lighting 
controls. 

6.3.10.3.6  For  buildings  located  in 
climates  that  have  less  than  8000 
HDDeS,  the  overall  thermal 
transmittance  of  the  skylight  assembly, 
including  framing,  is  less  than  or  equal 
to  0.7  Btu/hft  •••?.  For  locations  greater 
than  8000  HDD65.  the  overall  thermal 
transmittance  of  the  skylight  assembly, 
including  framing,  is  less  than  or  equal 
to  0.45  Btu/h-ft  «.*F. 

5.3.10.3.7  Skyli^t  curbs  have 
thermal  transmittance  (U)  values  no 
greater  than  0.21  Btu/hft  *-'¥. 

5.3.10.3.8  The  infiltration  coefficient 
of  the  skylights  does  not  exceed  0.05 
cfin/ft«. 

5.3.10.4  Skylight  areas  in  Tables  5.3- 
6A  and  5.3-6B  may  be  increased  by  50% 
if  a  shading  device  is  used  that  blocks 
over  50%  of  the  solar  gain  during  the 
peak  cooling  design  condition. 

5.3.10.5  Areas  for  vertical  glazing  in 
clerestories  and  roof  monitors  shall  be 
included  in  the  wall  fenestration 
calculation. 

5.3.10.6  For  shell  buildings,  the 
permitted  skylight  area  fit>m  Tables  5.3- 
SA  and  5.3-6B  shall  be  based  on  a  light 
level  of  30  fc  and  a  lighting  power 
density  (LPD)  of  less  than  1  W/ft  •. 

5.3.10.7  For  speculative  buildings, 
the  permitted  skylight  area  from  Tables 
5.3-6A  and  5.3-6B  shall  be  based  on  the 
unit  lighting  power  allowance  from 
Table  3.4-1  and  an  illuminance  level  as 
follows: 

5.3.ia7.1    For  LPD  less  than  or  equal 
to  1.0  W/ft  •,  use  30  fc 

5.3.10.7^    For  LPD  greater  than  1.0 
W/ft  *  and  less  than  2.5  W/ft  *,  use  50 
fc;  and 

5.3.10.7.3    For  LPD  greater  than  2.5 
W/ft  «,  use  70  fa 

5.3.10.8  Buildings  with  roof  assembly 
devices  that  cannot  be  evaluated  under 
this  subsection  shall  be  evaluated  using 
the  Building  Energy  Compliance 
Methods  of  Section  11.0  or  12.0. 

5.4    Building  Envelope — Prescriptive 
Compliance  Alternative 

5.4.1    General. 


5.4.1.1  This  section  provides  a  simple 
compliance  path  using  precalculated 
prescriptive  requirements  for  selected 
exterior  envelope  configurations  of  new 
building^. 

5.4.1.2  Tlie  Alternate  Component 
Packages  (ACP),  found  in  this 
subsection,  provide  design  criteria  for 
use  with  the  following  options: 

5.4.1.2.1  "Base  Case"— buildings 
with  envelopes  designed  without 
perimeter  daylighting. 

5.4.1.2.2  "Perimeter  Daylighting"— 
buildings  with  envelopes  that  use 
additional  fenestration  area  by 
incorporating  automatic  lighting  contrpls 
in  the  perimeter  zone  to  permit  the  use 
of  daylighting  in  lieu  of  electric  lighting. 
This  ACP  is  not  available  for  those 
climates  that  do  not  usually  require 
space  cooling  by  means  of  medianical 
refrigeration. 

(a)  lliis  daylighting  credit  is  in 
addition  to  the  increased  lighting  power 
allowance  provided  in  Section  3.5.  Some 
perimeter  daylighting  options  allow  a 
greater  proportion  of  fenestration  area 
due  to  the  increased  visible  and 
decreased  thermal  transmittances  of 
high  performance  glazings  in 
combination  with  automatic  lighting 
controls. 

5.4.1.3  Each  ACP  provides  a  limited 
number  of  complying  combinations  of 
building  variables  for  a  set  of  climate 
ranges.  The  criteria,  such  as  maximum 
percent  fenestration,  were  calculated 
using  the  system  performance  criteria  of 
Section  5.5.  Values  were  chosen  from 
within  climate  and  other  variable  ranges 
for  the  most  restrictive  results,  to  ensure 
compliance  of  any  combination  of 
values  within  those  ranges.  Hius,  for 
most  climate  locations  and  envelope 
parameters,  the  prescriptive  criteria  may 
be  slightly  more  stringent  than  the 
system  performance  criteria  of  Section 
5.5. 

5.4.1.4  Both  the  base  and  perimeter 
daylight  cases  have  two  or  three 
fenestration  U-value  ranges  depending 
on  the  climate. 

5.4.2    Compliance. 

5.4.2.1    The  envelope  design  of  the 
building  being  evaluated  is  in 
compliance  with  the  prescriptive  criteria 
of  this  section  provided  that: 

5.4.2.1.1  The  minimum  requirements 
of  Section  5.3  are  met 

5.4.2.1.2  All  envelope  thermal 
transmittance  (U)  values  are  less  than  or 
equal  to  those  chosen  from  the  ACP 
Table  selected  for  roofs,  opaque  walls, 
walls  next  to  unconditioned  spaces,  and 
fioors  over  unconditioned  spaces. 

5.4.2.1.3  The  percentage  of 
fenestration  of  the  combined  gross  wall 
area  is  less  than  or  equal  to  the  value 


permitted  for  internal  load  range  and 
glazing  in  the  selected  ACP  Table. 

5.4.2.1.4  Slab-on-grade  floors  have 
insulation  arotmd  the  perimeter  of  the 
floor  with  the  thermal  resistance  (R.)  of 
the  insulation  as  listed  in  the  ACP  table. 
The  slab  insulation  specified  shall 
extend  either  in  a  vertical  plane 
downward  from  the  top  of  the  slab  for 
the  minimum  distance  shown  or 
downward  to  the  bottom  of  the  slab 
then  in  a  horizontal  plane  beneath  the 
slab  or  outward  from  the  building  for  the 
minimum  distance  shown.  The 
horizontal  length,  or  vertical  depth,  of 
insulation  required  varies  from  24  in.  to 
48  in.  depending  upon  the  R-value 
selected.  For  heated  slabs,  an  R  of  2 
shall  be  added  to  the  thermal  resistance 
required. 

(a)  Vertical  insulation  shall  not  be 
required  to  extend  below  the  foundation 
footing. 

(b)  There  are  no  insulation 
requirements  for  slabs  in  locations 
having  less  than  3,000  HDD65  or  for 
footings  extending  less  than  18  in.  below 
grade. 

5.4.2.1.5  The  thermal  resistance  of 
the  below-grade  wall  assembly  must  be 
greater  than  or  equal  to  that  listed  in  the 
ACP  table,  or  the  heat  loss  calculated  in 
accordance  with  Chapter  25  of  the 
ASHRAE  Handbook.  1905  Fundamentals 
shall  be  less  than  or  equal  to  that  of  a 
wall  below  grade  having  a  thermal 
resistance  equal  to  that  specified  in 
Figure  5.5-3.  No  insulation  is  required 
for  climates  with  less  than  3.000  HDD65 
or  for  those  portions  of  walls  more  than 
one  story  below  grade. 

5.4.3    Procedure  for  Using  the 
Alternate  Component  Packages  (ACP). 

5.4.3.1  The  prescriptive  envelope 
criteria  for  each  of  30  climate  ranges  are 
contained  in  Tables  5.4-2  through  5.4-31. 

5.4.3.2  The  following  steps  shaU  be 
used  to  determine  compliance  with 
these  prescriptive  envelope  criteria. 

5.4.3.2.1  Determine  appropriate 
climate  range  using  either  (a)  or  (b) 
below. 

(a)  From  Table  5.4-1,  select  the 
appropriate  ACP  Table  based  on  the 
climate  for  the  building  site.  The  main 
climate  variables  that  are  needed  for  the 
proper  selection  of  an  ACP  Table  are 
cooling  degree-days  base  65  *F  (CDD65). 
heating  degree-days  base  50  *F  (HDDSO). 
and  annual  average  daily  incident  of 
solar  radiation  on  the  east  or  west 
vertical  surface  of  the  facade,  Btu/ft*/ 
day  (VSEW).  For  certain  climate  ranges 
this  must  be  augmented  by  cooling 
degree-hours  base  80  *F  (CDH80). 

(1)  This  data,  for  a  specific  building 
location,  may  be  acquired  from  the  U.S. 
Weather  Service  of  the  National 
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Table  5.4-1 
CliMte  Data  Grouped  by  ACP  Tables 


ACP  Table 

H0050 

CD065 

VSEU 

CON80 

mmm 

Range 

Range 

Range 

Range 

Exaaple  Cities 

5.4-2 

0 

3001-4500 

>800 

Barbers  Point,  Hilo,  Honolulu,  Lihue 

5.4-3 

0 

>4500 

>845 

Guantanano  Bay,  Kwajalein,  San  Juan,  Uaiee  Island 

5.4-4 

1-1000 

0-1150 

560-845 

Areata.  North  Bend 

5.4-5 

1-1000 

0-  300 

>845 

Oakland,  San  Francisco,  Santa  Naria,  Sunnyvitl* 

5.4-6 

1-1000 

301-1150 

>845 

El  Tore,  Long  Beach,  Los  Angeles,  San  Diego 

5.4-7 

1-1000 

1151-2000 

560-845 

Atlanta,  Augusta,  Binainghaa,  Cherry  Point,  Greenville 

5.4-8 

1-1000 

1151-2000 

>845 

Fresno,  Red  Bluff,  SacraMnto 

5.4-9 

1-1000 

2001-3250 

560-845 

Charleston,  Houston,  Jackson,  NontgosKry,  New  Orleans 

5.4-10 

1-1000 

2001-3250 

>845 

0-18000 

Austin,  Bakersfield,  El  Paso,  Fort  Uorth.  Tallahassee,  Taapa 

5.4-11 

1-1000 

2001-3250 

>845 

>18000 

China  Lake,  Las  Vegas,  Tucson 

5.4-12 

1-1000 

3251-4500 

>845 

0-18000 

Bromsville,  Corpus  Christi,  Miaaii,  Orlando.  Uest  Pais  Be«:h 

5.4-13 

1-1000 

3251-4500 

>845 

>18000 

Loredo,  Phoenix,  Yuaa 

5.4-14 

1001-1750 

0-  500 

560-845 

Olyapia,  Portland,  Saleai,  Seattle/TacoM,  Uhidbey  Island 

5.4-15 

1001-1750 

501-1150 

560-845 

Asheville.  Nedford 

5.4-16 

1001-1750 

1-1150 

>845 

Prescott,  Uinslou,  Yucca 

5.4-17 

1001-1750 

1151-2000 

560-845 

Charlotte.  Chattanooga,  Knoxville,  Norfolk,  Ralei^,  Richaond 

5.4-18 

1001-1750 

1151-2000 

>M5 

Albuquerque,  Lubbock,  Oklaiioaa  City,  Roswell,  Tucuacsri 

5.4-19 

1001-1750 

2001-3250 

560-845 

Fort  SMith,  Mea«]his,  Tulsa 

5.4-20 

1751-2600 

0-1150 

560-845 

■' 

Baltiaore,  Boston,  Coluiixjs,  Harrisburg,  Nan  York,  Washington 

5.4-21 

2601-3200 

0-1150 

560-845 

Akron.  Chicago.  Detroit,  Hartford,  Indianapolis,  Pittsburgh 

5.4-22 

1751-3200 

0-1150 

>845 

Boise,  Colorado  Springs,  Denver,  Reno,  Salt  Lake  City 

5.4-23 

1751-3200 

1151-2000 

560-845 

Evansvi lie.  Lexington.  Louisville.  Saint  Louis.  Springfield 

5.4-24 

1751-3200 

1151-2000 

>845 

Dodge  City,  Grand  Juwtion 

5.4-25. 

3201-4000 

0-1150 

560-845 

Albany,  Buffalo,  Concord,  Oes  Noines,  Niluaukee,  Rapid  City 

5.4-26 

4001 -5ooa 

0-1J50. 

S6b-8«5 

Bangor,  Cutbank,  Huron,  Minneapolis,  Rochester,  Siout  Falls 

5.4-27 

3201-4000 

0-1150 

>845 

Casper,  Cheyenne,  Ely,  North  Platte,  ScottsMuff 

5.4-28 

4001-5000 

0-1150 

>845 

Bryce,  Eagle,  Rock  Springs 

5.4-29 

5001-6500 

0-1150 

560-845 

Bisnarck.  Dututh.  Fargo.  Glasgow.  International  Falls 

5.4-30 

1-6500 

<  100 

<S60 

Adak.  Anchorage,  Juneau.  Kodiak.  Yakutat       ~~ 

5.4-31 

>6500 

<  100 

<S60 

Bethel,  Fairbanks,  King  Salaon.  Noae.  Suaait 

UMI 
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CllMtt  Data  Uaad  for  ACP  Tablta 

UbK, 

MP 

Extwior  f{ 

■cadat 

Roof 

Floor, 

TABLE 

Slab 

ICOSO 

IO065 

VSN 

VSCU 

vss 

C0050 

C0O65 

CON80 

OR 

IC065 

CD065 

CDH80 

ND065 

5.*-2 

0 

0 

557 

817 

805 

8494 

3019 

1112 

11.0 

0 

4150 

4537 

0 

5.4-3 

0 

0 

609 

1002 

977 

10869 

5394 

10167 

9.7 

0 

6160 

16217 

0 

5.4-4 

582 

5020 

407 

724 

926 

1038 

1 

0 

8.9 

5020 

1 

0 

5020 

5.4-5 

157 

2922 

453 

909 

1102 

2792 

82 

23 

16.4 

3238 

73 

204 

3238 

5.4-6 

3 

1494 

482 

962 

1146 

U56 

472 

136 

14.1 

1577 

834 

2391 

1577 

5.4-7 

569 

2556 

461 

826 

996 

5277 

1788 

3614 

15.2 

2882 

1825 

6272 

3220 

5.4-8 

381 

2753 

4U 

987 

1185 

4274 

1171 

7315 

34.6 

2884 

1930 

14404 

2884 

5.4-9 

435 

2194 

467 

796 

925 

5722 

2005 

5249 

16.4 

3091 

2055 

8450 

3091 

5.4-10 

699 

2708 

476 

862 

996 

5844 

237B 

12065 

20.2 

3049 

2299 

14487 

■3049 

5.4-11 

409 

2444 

468 

1091 

1312 

6222 

2782 

26739 

27.4 

2444 

2782 

26739 

2573 

5.4-12 

33 

532 

511 

881 

974 

8288 

1512 

9757 

17.1 

874 

3652 

15512 

889 

5.4-13 

65 

842 

532 

900 

936 

8827 

4130 

25225 

21.4 

782 

4186 

37892 

1382 

5.4-14 

1080 

5226 

350 

588 

782 

1357 

29 

145 

12.3 

5550 

79 

466 

5550 

5.4-15 

1531 

4893 

405 

814 

1005 

2681 

568 

4081 

32.9 

4893 

568 

4081 

4893 

5.4-16 

1477 

4462 

473 

1090 

1354 

3385 

895 

3973 

24.0 

4802 

1041 

11568 

4802 

5.4-17 

1261 

3760 

U9 

810 

994 

4274 

1298 

3642 

17.4 

4192 

1183 

3306 

4192 

5.4-18 

1633 

4423 

469 

1105 

1361 

3942 

1257 

5705 

25.3 

3825 

1834 

8878 

4423 

5.4-19 

1034 

3259 

460 

806 

935 

5319 

2069 

7B07 

19.2 

3732 

2072 

10065 

3732 

5.4-20 

2323 

5877 

373 

790 

1091 

2370 

U9 

3285 

31.2 

6665 

228 

2390 

5.4-21 

2983 

6727 

363 

758 

1064 

2094 

363 

1595 

25.3 

6S14 

698 

1794 

6727 

5.4-22 

1947 

5583 

419 

909 

1153 

2395 

556 

2073 

16.2 

6471 

486 

6366 

6471 

5.4-23 

1839 

4509 

446 

812 

982 

4115 

1311 

4170 

20.4 

5201 

1388 

5212 

5448 

5.4-24 

2280 

5131 

450 

942 

1196 

4008 

1384 

7186 

26.0 

5701 

1221 

6147 

5701 

5.4-25 

3492 

7560 

363 

704 

957 

1629 

221 

1513 

30.8 

7B17 

328 

1771 

7817 

5.4-26 

4583 

8397 

380 

708 

942 

2026 

365 

913 

20.9 

8351 

774 

3739 

8941 

5.4-27 

3683 

7666 

432 

1014 

1350 

1650 

157 

1317 

30.1 

7617 

495 

2699 

7666 

5.4-28 

4709 

9288 

a5 

1063 

1386 

899 

4 

69 

30.0 

9288 

4 

69 

9288 

5.4-29 

5087 

9282 

359 

640 

858 

1399 

119 

246 

21.0 

10535 

119 

167 

10535 

5.4-30 

3S62 

8913 

280 

434 

6S2 

124 

0 

0 

9.9 

10540 

0 

0 

10540 

5.4-31 

6843 

11992 

270 

499 

860 

330 

4 

6 

15.4 

14868 

3 

0 

14868 

(b)  Ph>in  the  Ust  of  cities  in  Appendix 
5A.  "List  of  Cities  and  Climate  Data", 
which  contains  data  for  234  dties,  select 
the  closest  dty  climatologically  to  the 
building  site.  If  the  site  is  not  one  of  the 
cities  listed  or  if  the  climate  at  the  site 
differs  significanUy  from  a  listed 
adjacent  dty,  obtain  the  information 
from  the  weather  bureau  or  other 
reliable  source  and  use  (a)  above.  Hie 
column  designated  "ACP  Table  No." 
contains  the  table  number  of  the 
appropriate  ACP  Table. 

(c)  For  information  purposes  only,  the 
dimate  data  used  to  develop  the  ACP 
tables  for  the  above-grade  wall  section 
are  shown  in  Table  5.4-32.  The  criteria 
for  all  other  envelope  sections  was 
based  on  the  most  stringent  level  for  the 
dties  listed  in  the  ACP  Table. 

5.4.3.2.2    Determination  of  Maximum 
Allowable  Percent  Fenestration. 

(a)  Using  the  appropriate  ACP  Table, 
determine  the  maximum  allowable 
percent  fenestration.  The  maximum 
allowable  percent  fenestration  is  the 
total  area  of  fenestration  assemblies 
divided  by  the  total  gross  exterior  wall 
area,  considering  all  elevations  of  ^e 
building.  Determining  the  maximum 
allowable  percent  fenestration  requires 
the  following  five  steps: 

(1)  Based  on  the  Internal  Load  Density 
(ILO)  for  the  proposed  design,  select  one 
of  the  three  Internal  Load  Ranges  as  the 
point  of  entry  to  the  tables.  Note  for 
ILD's  greater  dian  3.5  W/ft  >  use  the  3.5 
W/ft  «  range.  For  shell  buildings,  see 
procedures  in  Section  5.3.a  Determine 
the  ILD  of  the  proposed  design,  based  on 
the  sum  of  the  Internal  Lighting  Power 
Allowance  (ILPA).  the  Equipment  Power 
Density  (ETO)  and  Occupant  Load 
Adjustment  (OLA),  as  shown  in 
Equation  5.4-1. 

ILD=ILPA+EPD+OLA 

Equation  S.4-1 

Where: 

The  Internal  Lighting  Power 
Allowance  (IIJ>A)  shall  be: 

1.  The  building  average  Internal 
Lighting  Power  Allowance  (ILPA)  of  Uie 
design  building  in  W/ft '  as  determined 
in  Section  3.4  or  3.5; 

2.  The  average  of  the  Lighting  Power 
BudgeU  (LPB)  for  all  activity  areas 
nvithin  15  ft  of  each  exterior  wall  based 
on  the  procedures  specified  by  the 
Systems  Performance  Criteria  of  Section 
3.5.3.  or 

3.  The  actual  lighting  power  density  of 
the  proposed  design  in  W/ft  *,  either  the 
building  average  or  the  average  of  the 
lighting  power  within  15  ft  of  each 
exterior  wall. 

Note.— The  ligliting  prescriptive  path. 
Section  3.4.  does  not  provide  lighting  values 
for  healtli.  assembly,  multi-family  high  rise, 


and  hotel/motel  buildings  type  occupancies. 
Use  the  1.51  to  iJO  range  of  Internal  Load 
Density  for  health  and  assembly  buildings; 
and  the  0  to  U  range  for  multi-family  high 
rise  and  hotel/motel  buildings. 

The  Equipment  Power  Density  (EPD) 
shall  be  either: 

1.  The  building  average  receptade 
power  density  selected  from  Table  5.4- 
33  in  W/ft «;  or 

Table  5.4-33 
Average  Receptacle  Power  Deiwitics 


BUILOING  TYPE 


I    W/ft* 


-L 


1.  Asseably 0.25 

2.  Office 0.75 

3.  Retail 0.25 

4.  UareiMuse 0.10 

5.  School 0.50 

6.  Hotel/Notel 0.25 

7.  Restaurant.  . 0.10 

8.  Health 1.00 

9.  Nulti-Faaiily 0.75 


2.  The  actual  average  receptacle 
power  density  for  all  activity  areas 
within  15  ft  of  each  exterior  wall  in  W/ 
ft ',  considering  diversity.  For 
determining  compliance  in  Tables  5.4-2 
through  5.4-31,  the  actual  average . 
receptade  power  densities  calculated 
by  this  method  that  exceed  1.0  W/ft  > 
shall  be  limited  to  1.0  W/fl  *  in 
Equation  5.4-1. 

The  Occupant  Load  Adjustment 
(OLA)  shall  be  either 
.1. 0.0  W/ft*.  This  recognizes  the 
assumed  occupant  sensible  load  of  0.6 
W/ft«  that  is  built  into  the  ACP  tables; 
or 

2.  A  positive  or  negative  difference 
between  the  actual  occupant  load  and 
0.6  W/ft<  if  the  design  building  has  a 
larger  or  smaller  occupant  load. 

(2)  Select  external  shading  projection 
factor  (PF).  If  no  external  shading 
projections  are  used  in  the  proposed 
design,  select  the  column  designated 
Projection  Fador=a000-0.249.  If 


external  shading  projections  are  used, 
determine  the  average  area  weighted 
projection  fador  on  the  window  in 
accordance  with  Equation  5.4-2.  Then 
select  the  appropriate  column  in  the 
ACP  Table. 


PF=P*/H 

Equation  5.4-2 

Where: 

PF=:  Average  area  weighted  projection  factor 

P«= External  horizcmtal  shading  projection 
deptli,  in.  or  ft 

H=Sum  of  height  of  the  fenestration  and  the 
distance  from  the  top  of  the  fenestration 
to  the  tratiom  of  external  shading 
projection  in  units  consistent  with  P«. 

(3)  Seled  the  blading  Coeffident  of 
the  fenestration  (SCJ  including  internal, 
integral,  and  external  shading  devices, 
but  exduding  the  effect  of  external 
shading  projections  (I^.  This  indudes 
curtains,  shades,  or  blinds.  Reference 
ASHRAE  Handbook,  1985  Fundamentals 
Volume,  Chapter  27. 

(4)  Seled  one  of  the  daylighting 
options,  either 

1.  Base  Case,  no  daylighting;  or 

2.  Perimeter  Daylighting  (automatic 
daylight  controls  for  li^tii^  system 
must  be  used).  This  option  is  not 
available  in  some  locations. 

(5)  Seled  appropriate  fenestration 
type.  For  most  options,  this  is 
determined  by  the  thermal 
transmittance  value  (Ug,)  of  the 
fenestration  assembly.  For  some 
fenestration  options,  the  visible  light 
transmittance  (VLT)  of  the  fenestration 
should  not  be  less  than  the  shading 
coefficient  of  the  glazed  portion  of  the 
fenestration  assembly,  not  considering 
any  shading  devices.  The  ranges 
generally  correspond  to  single  glazing, 
double  glazing,  triple  glazing  and  high 
performance  glazing  incorporating  low 
emissivity  coatings/films  or  more  than 
two  glazing  layers.  Each  ACP  table 
indudes  at  roost,  three  ranges  of  glazing 
U-value. 

5.4.4.2.3    Determine  the  Maximum 
U„  for  the  Opaque  Wall  Assembly.  In 
the  appropriate  ACP  Table  the 
Maximum  Uo,  for  the  opaque  wall 
assembly  is  determined  using  the 
following  steps: 

(a)  For  a  lightweight  wall  assembly, 
heat  capacity  (HC)  less  than  5  Btu/ 
ft*-*F,  use  the  value  indicated.  This  U^ 
is  constant  over  all  internal  load  ranges. 

(b)  To  use  the  mass  wall  adjustment, 
the  following  additional  steps  are 
necessary: 

(1)  Select  the  same  internal  load  range 
as  that  used  in  determining  the 
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maximum  allowabl*  paosot 
fenestration. 

(2)  Select  the  oMai  waD  Wat  capacity 
(HC)  and  InsuUtioa  poaitlon.  If  the  wall 
insulation  is  positioned  internal  lo  or 
integral  with  the  wall  mass,  use  tba 
column  headed  Interior/Integral 
Insulation.  If  the  wall  insulation  is 
positioned  external  to  the  wall  mass  use 
the  column  headed  Exterior  Insulation. 
For  HC  less  than  5  Btu/fl*  'F  this 
adjustment  table  cannot  be  used.  At  this 
step  you  will  have  two  choices  of  U^ 
that  ara  keyed  to  a  snail  or  laife 
percent  fenestration.  This  raprasents  the 
full  range  of  U^i  vahies  allowed. 

(3)  Select  or  interpolate  the 
appropriate  maximum  U,.  for  the 
opaque  wall  based  on  the  maximum 
allowable  percent  fenestration 
determined  in  Section  8.4.4.2.2  or  th« 
actual  boikling  percent  fenestration 
whichever  value  is  lower.  The  U,.  shall 
be  determined  by  straight  Hne 
interpolation  for  fenestration 
percentages  between  the  smalleat  and 
largest  values  listed.  If  the  design 
building  percantage  fenestration  is  less 
than  the  smallest  value  listed,  select  the 
U^  for  tha  largaet  percentage 
fenestratloo  listed. 


S.4.4.2.4    Detennine  Other  Envelope 
Criteria.  In  aadi  ACP  table,  tha  criteria 
for  roof,  wall  adjacent  to  unconditioned 
space,  wall  below  grade  (first  story 
only),  floor  over  unconditioned  space, 
and  sM>-on-frade  floors,  shall  be  met 
For  heated  slabs  on  grade,  the  R-value 
shall  be  the  R-vahia  for  the  uhheated 
slab-on-grade  plus  2.0.  For  skyli^ts.  the 
daylight  credit  procedure  presented  in 
Section  5.3.10  shall  be  used. 

5.5    Building  Envelope — Syatent 
Performance  Compliance  Alternative 

54.1    Roof  Thatinal  Tranamittanca 
Critaria 

5.5.1.1     Any  building  that  is  heated 
and/or  mechanically  cooled  shall  have 
an  overall  thermal  transmittance  value 
(Um)  for  the  gross  area  of  the  roof 
assembly  not  greater  than  the  value 
determined  by  Equation  5.5-1.  Tha 
provisions  of  Section  5.3  shall  be 
followed  in  determining  acceptable 
combinations  of  materials  that  will  meet 
the  required  U,,  values  of  Equation 
5.5-1. 

u.-i/(sj-»- lAx  la*  X  HDoas-f  ux  io~* 

xCDDe6-»-rexl0r«xCOH80) 


Equation  5.3-1 

5J8.1.2    EqtMtkm  5.5-1  applies  only 
for  climate  locations  with  HDDBS  less 
than  or  equal  to  15.000.  For  climate 
locations  with  HDD86  greater  than 
15.00a  see  snbsection  S.S.9,  Table  5J-S. 

5.5.1.2.1    Exceptions  to  Section 
5.5.  i.r. 

(a)  any  building  that  is  only  heated 
shall  have  an  ovwall  themtai 
transmittance  vahie  {VJ)  for  the  gross 
area  of  the  roof  assembly  less  than  or 
equal  to  the  value  determined  by 
Equation  5.5-1  with  CIHXtS  and  CDHBO 
set  equal  to  xaro;  and 

(b)  any  building  tfiat  ia  only 
mechanically  cooled  shall  have  an 
overall  thermal  transmittance  value 
(Uot)  for  the  gross  area  of  the  roof 
assembly  less  than  or  equal  to  the  value 
determined  by  Equation  5.5-1  with 
HDD65  set  equal  to  zero. 

5.5.2    Floor  lliemial  Transmittance 
Criteria 

5.5.Z1    The  floora  ct  any  building  that 
is  heated  and/or  medianically  cooled 
shall  meet  the  following  thermal  criteria: 

54.2.1.1    Floora  of  oonditioned  spaces 
over  unconditioned  spaces  shaU  have  a 
thermal  transmittance  (U^  not  greater 
than  that  specified  in  Pigore  54-1. 


UMI 


U.n 


Figure  5.5-1 

Maximum  Overall  Thermal  Transmi ttance 

for  Floors  of  Conditioned  Spaces  Over 

Unconditioned  Spaces 
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Note: 

for  HDD65  i  550.  U^„  «  0.40 

for    550  <  HDD65  i  8000.  Uon  «  1/10.840  +  0.00302  x  HDD65] 

for   8000  <  HDD65  <  15000.  U.,,  «  0.04 

for  HDD65  :t   15000.  see  Table  5.3-5 
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55.2.1. 2    Slflb-on-griide  Hoor*  ahall 
havp  Insulation  around  the  perimeier  of 
the  floor  with  the  themiHl  reaittancc  (R,| 
of  (he  ItMulation  ■•  specined  in  Figure 
5.5-2.  Hm  insulation  ip^ifled  in  Ftgur« 
5.5-2  thall  extend  either  in  ■  vertical 


plane  downward  from  the  top  of  the 
•lab  for  the  minimuni  distance  shown  or 
downward  to  the  bottom  of  the  slab  for 
the  minimum  distance  shown  then  in  a 
horizontal  plane  beneath  the  slab.  The 
horizontal  length,  or  vertical  depth,  of 


Insulation  required  varies  from  24  in.  to 
4t  in.  depending  upon  the  R-value 
selected.  For  heated  slabs,  an  R  of  2 
shall  be  added  to  the  thermal  resistance 
required  in  Figure  5.5-2. 


Figure  5.5-2 

Thermal   Resistance   for   Unheated 

Slab  on  Grade 
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for  HDD65  i  15000.  see  Table  5.3-5 

B  values  for  heated  slab-on-grade  ■  R  unhaated  -t-  2; 
R,  «  R„  ♦  2 


(a)  Vertical  insdation  is  not  required  5A3    Thennal  Transmittance  Criteria  unconditioned  spaces  shaU  have  an 

to  extend  below  the  foundation  foodng.  For  Opaque  Walls  Enclosing  overall  djermal  transmittance  (U^l  not 

Tljere  are  no  insulation  nquiramenU  for  Conditioned  Spaces  Exposed  to  Interior  greater  than  Uie  value  specified  in 

slabs  ui  locations  having  less  than  3.000  Uncondittoned  Spaces  Figure  5Ji-3. 
HDD65  for  footings  extending  less  than           6.5.3.1    All  opaque  walls  enclosing 

18  in.  below  grade.  conditioned  spaces  exposed  to  interior 


Figure  5.5-3 
Maximum  Overall   Thermal   Transmittance  of 

Opaque  Wall   Sections   With  HO  <  7 
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8.5.4    Thermal  RMittsnca  Critsrla  for 
Exterior  Wall  Insulation  Below  Grade 

5.5.4.1  The  thermal  reiietance  (R)  of 
the  wall  aeeembly  ahall  be  greater  than, 
or  equal  to  the  Inaulation  level  specified 
in  Figure  5.5-4.  or  the  heat  loes 


calculated  In  accordance  with  Chapter 
25  of  the  ASHRAE  Handbook.  1988 
FundamentalB  Volume  shall  be  lees 
than,  or  equal  to  that  of  a  wall  below 
grade  having  a  thermal  resistance  equal 
to  that  specified  in  Figure  5J(-4.  No 


insulation  is  required  for  climate 
locations  with  less  than  3.000  HDD65  for 
thoee  portions  of  walls  more  than  one 
story  below  grade. 


Figure  5.5-4 

Thernal   Resistance   of   Wall 

First   Story  Below  Grade 
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5.5.5    External  Wall  Criteria  for  Heating 
and  Cooling 

5JS.5.1    The  external  wall  heating 
criteria  (WCk)  and  cooling  criteria  (WC.) 
represent  limits  on  cumulative  annual 
heating  and  cooling  energy  flux 
attributable  to  transmission  and  solar 
gain.  These  limits  accommodate 
variation  in  internal  load  and  wall  heat 
capacity.  They  shall  be  determined  for  a 
boilding  envdope  desi^  using 
Equations  5.5-2  and  5.5-6  in  Attachment 
lA,  "Equations  to  Determine  External 
Well  Heating  and  Cooling  Criteria  (WC, 
and  WCh)  anid  to  Determine  Compliance 
(C,  and  HJ  With  the  Criteria." 

h&A    Wall  Heating  and  Cooling 
Compliance  Values 

5.5A1    The  wall  beating  compliance 
value  H|  and  the  wall  cooling 
compliance  value  Q  are  estimates  of  the 
cumtdative  annual  heating  and  cooKng 
energy  flux  attributable  to  heat 
transmission  and  solar  gains.  These 
estimates  consider  the  effects  of 
variations  in  internal  load  and  wall  heat 
capacity.  They  shall  be  calculated  using 
Equations  5.5-2  and  5.5-6  in  Attachment 
SB. 

5.5.6.3    Applying  the  Criteria 

5.5A3.1    The  wall  criteria  shall  be 
applied  as  follows: 

(a)  For  ail  buildings  that  are  heated 
and  mechanically  cooled,  the  sum  of  the 
calculated  wall  heating  and  cooling 
compliance  values.  H,  and  Q.  for  all 
orientations  of  the  proposed  design,  as 
determined  in  Section  5.5.6,  shall  not 
exceed  the  sum  of  the  corresponding 
wall  criteria  for  all  orientations  for  wall 
heating  (WC^)  and  wall  cooling  (WCJ. 

(b)  For  buildings  that  are  only  heated, 
the  sum  of  the  calculated  wall  heating 
compliance  values.  Ht,  for  all 
orientations  of  the  proposed  design,  as 


determined  in  Section  5.5.6.  shall  not 
exceed  the  sum  of  the  corresponding 
wall  heating  criterion  WCh  for  all 
orientatioBs. 

(c)  For  buildings  that  are  only 
mechanically  cooled,  the  sum  of  the 
calculated  cooling  compliance  values. 
C^  for  all  orientations  of  the  proposed 
design,  as  determined  from  Section  5.5.6, 
shall  not  exceed  the  sum  of  the 
corresponding  wall  cooling  criteria.  WQ 
for  all  orientations. 

5.5.6.4    Constraints  on  Thermal 
Transmittance  Values 

5.5.6.4.1    The  compliance  calculation 
procedure  in  Section  5.5.6.3  allows  great 
flexibility  in  selecting  values  for 
envelope  components  as  long  as  the 
overall  criteria  are  met  In  calculating 
compliance,  two  constraints  are 
imposed  on  thermal  tranemitlance 
values  for  opaque  wall  assemblies  and 
fenestration  assemblies  comprising  the 
Ue  term,  as  follows: 

(a)  Opaque  Wall  Assemblies:  The 
opaque  pension  of  walls  with  heat 
capacity  (HC)  less  than  7  Btu/ft^T  shall 
have  an  overall  thermal  transmittance 
(U.,)  not  greater  than  the  value 
specified  in  Figure  5.5-^.  Procedures, 
specified  in  Section  5.3.  shall  be  used  to 
determine  acceptable  combinations  of 
materials  that  meet  the  required  value. 

(b)  Fenestration  Assemblies:  The 
overall  thermal  transmittance  (U«()  of 
fenestration  assemblies  shall  not  exceed 
0.81  Btu/h-ft^-'F  for  all  locations  with 
more  than  3000  HDD65  if  the 
fenestrati(m  area  exceeds  10%  of  the 
total  wall  area  exposed  to  the  outside 
air.  Thermal  transmittance  for  the 
fenestration  shall  be  determined  using 
the  calculation  procedures  in  Section 
5.3.1  and  shall  include  the  effects  of 
sash,  frames,  edge  effects,  and  spacers 
for  multiple-glazed  units. 


5.5.6.5  Constraint  on  Daylightii^  Credit 

5.5.6.5.1    For  a  given  orientation, 
daylight  credit  may  be  used  in  Equations 
5.5-2  and  5.5-6  only  for  that  portion  of 
the  fenestration  that  is  less  than  or 
equal  to  65%  of  the  gross  wall  area  of 
the  orientation. 

5.5.6.6  Lighting  Power  Density 

S.5.6A1    The  Lighting  Power  Density 
used  in  calculating  the  compliance  value 
shall  be: 

(a)  The  building  average  unit  Interior 
Lighting  Power  Allowance  of  the 
proposed  design  in  W/ft*  as  specified  in 
Section  3.0; 

(b)  The  average  of  the  Lighting  Power 
Budgets  for  all  activity  areas  within  15  ft 
of  each  exterior  wall  based  on  the 
procedures  set  forth  in  Section  5.3:  or 

(c)  The  actual  lighting  power  density 
of  the  proposed  design  in  W/ft*.  either 
building  average  or  average  of  the 
lighting  power  within  15  ft  of  each 
exterior  wall. 

5.5.6.7  Equipment  Power  Density 

5.5.6.7.1    The  equipment  power 
density  used  in  determining  compliance 
shall  be  either 

(a)  The  "Average  Receptacle  Power 
Densities"  from  Table  5.4-32,  or 

(b)  The  actual  average  Equipment 
Unit  Power  Density,  considering 
diversity,  either  building  average  or 
average  in  the  activity  areas  within  15  ft 
ot  each  exterior  wall,  not  to  exceed  1 
W/ft*. 

5.5.6.8  Occupancy  Loads 

5.5.6.8.1    An  occupancy  load  of  0.6 
W/ft*  is  assumed.  If  the  occupancy 
loads  in  the  building  design  are  different 
from  this  value,  use  the  larger  value. 
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5.4-  9 

148  New  Orleans 

u 

179 

1392 

497 

838 

923 

6840 

2578 

7380 

15.1 

324 

789 

5.4-  9 

201  Shreveport 

LA 

447 

2265 

484 

843 

954 

6022 

TVfi 

10039 

18.1 

687 

897 

5.4-  9 

^inr 

21  Bangor 

NE 

4132 

7998 

378 

693 

950 

1853 

243 

454 

21.5 

1721 

669 

5.4-26 

38  Caribou 

NE 

5297 

9483 

357 

649 

922 

1410 

121 

203 

18.1 

186? 

692 

5.4-29 

169  Portland 

NE 

3531 

7305 

376 

643 

856 

1946 

245 

399 

19.6 

1604 

665 

5.4-25 

UMI 


C,2 
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»TT 


tT4Ti    iBMo    ttnAi    vsw    vftw m    gp^g  gPtf    g<*« 


NO  MRS  aMI-4PM  A9 

M       T<55     551T169 Mtf 


fluxiiod 

20  Mltlaor* 
161  ratuiOTt 

MD 

m 

2020 
Hit 

4944 
4002 

419 
429 

739 
758 

932 
943 

3483 

4180 

1134 
1289 

3825 

2966 

18.4 
12.9 

1248 
1118 

593 
729 

5.4-20 
5.4-17 

WMaict>ut«ttt 

31  locton 

m 

H14 

5775 

387 

659 

849 

2610 

695 

1401 

14.5 

U95 

713 

5.4-20 

Bi£tLiAB 

7  Alpan* 
44  Detroit 
78  Flint 
•7  Grand  Raplda 
195  tault  tainta  Nm-I* 
214  Trawaraa  City 

4202 

2799 
3471 
3392 
5067 
3934 

8144 
5997 
4917 
4777 
9282 
7654 

371 
390 
379 
390 
359 
369 

461 
674 
641 
688 
440 
642 

862 
858 
811 
872 
858 
818 

1926 
3199 
2502 
2660 
1J99 
2193 

335 
922 
473 
590 
119 
436 

894 

2238 

921 

1441 
244 

1124 

17.3 
18.8 
18.1 
22.2 
21.0 
21.0 

1707 
1404 
1543 
1542 
1836 
1651 

495 
632 
434 
422 
733 
479 

5.4-26 
5.4-21 
5.4-25 
5.4-25 
5.4-29 
5.4-25 

Wimaaota 

47  Owluth 

102  Intamatlonal  Falls 
140  Nliwaapelts 
101  Roctiaatar 

m 

MM 

MN 
M 

5797 
4414 
4543 
4544 

9918 

10535 

8060 

8100 

355 

351 
380 
383 

433 

649 
709 
491 

864 
962 
972 
927 

1511 
1473 
2751 
2360 

157 
119 
773 
442 

258 

147 

2509 

590 

20.0 
22.0 
20.7 
18.8 

1882 
1870 
1620 
1584 

450 
654 
544 

652 

5.4-29 
5.4-29 
5.4-26 
5.4-26 

WlaalaalBPl 

103  Jackson 
m  Narldlan 

M 
M 

544 
544 

2424 
2444 

481 
480 

833 

811 

942 
905 

5927 
5723 

2330 
2148 

8789 
9506 

17.2 
20.2 

646 
413 

440 
719 

5.4-  9 
5.4-  9 

Wlaaaufl 

51  Co(««bla 
114  taint  Louis 
204  Ipringf laid 

NO 
MO 

NO 

2225 

2111 
1839 

4994 
4860 
4509 

431 
432 

444 

790 
797 
812 

972 
963 
962 

3940 
4193 
4115 

1234 
1447 
1311 

4242 
5379 

4170 

21.5 

16.7 
20.4 

1109 
1124 
1215 

433 

414 

5.4-ZS 

5.4-2>- 

5.4-23 

26  lUtlngs 
57  CuttMTk 
48  OlUon 
OOlaafOM 
M  Qraat  Falls 
94  Nolano 

lit  LSHlStOMn 

13SNIlaa  City 
142  Nttsoula 

NT 
NT 
NT 
NT 

3427 
471S 
4140 
5082 

7154 
8941 
8210 
8828 

360 
357 
386 

361 

814 
768 
838 

752 

1140 

1150 
1187 
1115 

25U 
1348 

1544 
2272 

596 
117 
159 
543 

2695 
702 
784 

2642 

25.4 
27.4 
28.4 

26.0 

1450 
1834 
1814 
1688 

417 
472 
439 

570 

5.4-25 
5.4-26 
5.4-26 
5.4-29 

NT 
NT 

3728 
3924 

7454 
7817 

344 
372 

7T6 
771 

1133 

1096 

2199 
1911 

450 
326 

1886 
1771 

24.7 
28.3 

1684 
1784 

441 
6S1 

5.4-25 
5.4-25 

NT 
NT 
NT 

4027 
4435 
3492 

8069 
7969 
7540 

368 

374 
343 

753 
800 

704 

1064 

1154 

957 

1429 
2494 
1429 

214 
773 
221 

1270 
4344 
1513 

29.8 
24.9 
30.8 

1740 
1588 
1843 

473 
565 
458 

5.4-26 
5.4-26 
5.4-25 

Matoriaka 

d  Brand  Island 
159  North  riatt* 
159  QMlta 

Nf 

m 

Nf 

S315 

3U7 

2981 

4477 
4905 
5968 

420 
419 
414 

843 
860 
806 

1115 
1183 
1044 

3309 
2731 

3418 

996 

715 
1130 

4580 
3446 
3883 

24.5 
26.2 
19.4 

1431 
1514 
1355 

411 
592 
586 

5.4-25 
5.4-27 
5.4-21 

197  tcottsMuff 

Nt 

SSS5 

4900 

413 

861 

1148 

2403 

693 

3745 

26.3 

1457 

420 

5.4-27 

72  Ilka 

HV 

3345 

7178 

420 

1000 

1X32 

1997 

355 

4045 

37.8 

1540 

549 

5.4-27 

75  lly 

IMISS  Votas 
125  Lowoloek 

NV 

3483 

7444 

432 

1014 

1350 

1650 

157 

1317 

30.1 

1529 

483 

5.4-27 

NV 

U9 

2399 

454 

1136 

1417 

4547 

3043 

26406 

25.5 

604 

719 

5.4-11 

NV 

2438 

5845 

418 

1094 

1452 

2813 

745 

4459 

34.7 

1358 

404 

5.4-22 

ITS  Sono 

HV 

2181 

5841 

428 

1048 

1401 

2160 

345 

4059 

39.3 

1306 

752 

5.4-22 

214  Tonepaii 
22V  Winraairrs 

NV 
NV 

2300 

2774 

5452 

6471 

427 
418 

1130 
1014 

1502 
1350 

2742 
2244 

411 
484 

3777 
4346 

28.4 
41.0 

1257 
1383 

460 
406 

5.4-22 
5.422 

233  Tueca  Flats 

HV 

1464 

4802 

450 

1112 

1399 

3376 

1041 

11548 

35.9 

1004 

670 

5.4-16 

UK  imnTiIrt 

54C 


C^nooco 


3742   7425   375   430 


114  lakahurst 
191  NSMork 


2174 
2027 


5265   407 
4954   404 


712 
710 


824   2254   443    1845   22.4   1513   483    5.4-25 


917   3299   915   SOW   20.5   1312   445    5.4-20 
912   3554   1009   2487   17.7   1325   4U    5.4-20 
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NO  HRS  8AN-4PN 

ACP 

NO  CITY 

STATE 

IDD50 

HDD65 

.Y?«._ 

VSEU 

VSS 

CD050 

C0D65 

CDHSO 

DR 

T<55 

??|T^ 

JfiS\£ 

nnmf^n 

5  AlbuqutrquB 

NN 

1633 

4423 

469 

1105 

1361 

3942 

1257 

5705 

25.3 

1148 

703 

5.4-18 

49  Clayton 

NN 

2138 

5176 

457 

1019 

1310 

3122 

685 

2093 

20.0 

1150 

770 

5.4-22 

184  RosHSll 

NN 

1008 

3486 

490 

1081 

1280 

4536 

1539 

11135 

26.1 

825 

677 

5.4-18 

217  Truth  or  Consoqusncaa  NN 

1074 

3592 

488 

1113 

1326 

4457 

1500 

6882 

23.4 

889 

744 

5.4-18 

219  TueuKaH 

NN 

13U 

3922 

470 

1046 

1300 

a5i 

1554 

8424 

26.9 

914 

710 

5.4-18 

HwT9rK 

4  Albany 

NY 

3488 

6770 

395 

719 

942 

2812 

619 

1308 

19.7 

1487 

605 

5.4-25 

27  BintfiMpton 

NY 

3885 

7397 

370 

592 

733 

2373 

410 

672 

18.5 

1657 

662 

5.4-25 

34  Buffalo 

NY 

3213 

6721 

371 

609 

746 

2476 

509 

779 

19.2 

1571 

697 

5.4-25 

131  Nassana 

NY 

4583 

8397 

380 

708 

942 

2026 

365 

913 

20.9 

1674 

627 

5.4-26 

149  Nau  York  (Central  Pk)  NY 

1986 

5022 

392 

650 

817 

3273 

834 

911 

12.5 

1335 

790 

5.4-20 

150  New  York  (LAG) 

NY 

1986 

5022 

392 

650 

817 

3273 

834 

911 

12.5 

1335 

790 

5.4-20 

182  Rochester 

NY 

3482 

6995 

374 

622 

771 

2557 

595 

1642 

20.1 

1612 

608 

5.4-25 

210  Syracuse 

NY 

3448 

6856 

371 

611 

764 

2579 

513 

926 

20.2 

1521 

730 

5.4-25 

North  Carolina 

, 

13  Ashevitle 

NC 

1407 

4203 

449 

782 

946 

3442 

763 

1298 

21.1 

1083 

915 

5.4-15 

37  Cape  Natteraa 

NC 

635 

2745 

460 

819 

972 

4978 

1613 

2039 

10.0 

765 

820 

5.4-  7 

43  Charlotte 

NC 

1086 

3412 

456 

809 

968 

4698 

1549 

4299 

19.6 

892 

777 

5.4-17 

45  Cherry  Point 

NC 

569 

2556 

461 

826 

996 

5277 

1788 

3614 

15.2 

690 

757 

5.4-  7 

90  Greensboro 

NC 

1261 

3760 

449 

810 

994 

4274 

1298 

3642 

17.4 

1018 

718 

5.4-17 

174  Ralei^ 

NC 

1131 

3509 

445 

774 

935 

4485 

1389 

3697 

16.5 

918 

740 

5.4-17 

North  Dakota 

29  Bisaarck 

ND 

5196 

8992 

371 

766 

1114 

2175 

496 

2067 

27.8 

1724 

556 

5.4-29 

77  Fargo 

NO 

5582 

9242 

371 

751 

1077 

2388 

573 

2288 

22.2 

1730 

546 

5.4-29 

141  NInot 

ND 

5336 

9178 

358 

724 

1059 

2064 

431 

1570 

24.5 

1800 

581 

5.4-29 

Ohio 

3  Akron 

OH 

2881 

6172 

396 

664 

812 

2845 

661 

1100 

17.3 

1460 

680 

5.4-21 

53  Coliafais 

OH 

2424 

5493 

401 

671 

819 

3195 

789 

2268 

22.6 

1375 

708 

5.4-20 

59  Dayton 

OH 

2573 

5549 

408 

696 

855 

3367 

868 

1346 

17.1 

1388 

611 

5.4-20 

213  Toledo 

OH 

3132 

6514 

393 

676 

853 

2791 

698 

1794 

17.8 

1500 

652 

5.4-21 

232  Youngstoun 

ON 

3129 

6557 

383 

624 

760 

2593 

546 

1128 

21.4 

1523 

679 

5.4-21 

Oktfhom 

157  Oklahora  City 

OK 

1417 

3825 

465 

875 

1053 

4901 

1834 

8878 

20.8 

980 

733 

5.4-16 

220  Tulsa 

OK 

1429 

3732 

453 

820 

991 

5244 

2072 

10065 

19.7 

985 

591 

5.4-19 

Oreoon 

14  Astoria 

OR 

1080 

5226 

350 

588 

782 

1357 

29 

145 

12.3 

1571 

1236 

5.4- U 

133Nedford 

OR 

1531 

4893 

405 

814 

1005 

2681 

568 

4081 

32.9 

1442 

749 

5.V15 

154  North  Bend 

OR 

629 

4678 

392 

740 

977 

1429 

2 

0 

11.8 

1351 

1553 

5.4-  4 

170  Portland 

OR 

1151 

4577 

364 

647 

841 

2321 

272 

1086 

22.8 

1421 

1060 

5.4-14 

177  Rettend 

OR 

2535 

6665 

395 

835 

1127 

1573 

228 

2390 

34.4 

1631 

695 

5.4-20 

187  Sale* 

OR 

1128 

4926 

373 

680 

874 

1849 

172 

1224 

29.3 

1499 

916 

5.4- U 

Pennsvlvan.B 

6  Allentown 

PA 

2692 

5760 

401 

682 

864 

3105 

698 

1146 

17.0 

1335 

710 

5.4-21 

18  AVoca 

PA 

2931 

6236 

389 

646 

811 

2823 

652 

1547 

19.7 

1505 

705 

5.4-21 

74  Erie 

PA 

3006 

6426 

384 

646 

792 

2527 

472 

378 

14.8 

1532 

716 

5.4-21 

94  Harrisburg 

PA 

2302 

5251 

404 

687 

864 

3518 

992 

2860 

20.1 

1342 

648 

5.4-20 

162  Philadelphia 

PA 

2044 

4923 

408 

701 

889 

3661 

1065 

3172 

17.1 

1286 

646 

5.4-20 

165  Pittsburgh 

PA 

2773 

5907 

392 

642 

780 

2989 

648 

1040 

19.0 

1426 

TOO 

5.4-21 

Rhodf  Ifl^ 

172  Providence 

RI 

2610 

6022 

393 

677 

874 

2756 

693 

1284 

16.8 

1429 

684 

5.4-21 

South  Carolina 

, 

C) 

41  Charleston 

SC 

435 

2194 

467 

796 

925 

5722 

2005 

5249 

16.4 

570 

767 

5.4-  9 

52  ColuRbia 

sc 

694 

2666 

467 

816 

953 

5613 

2110 

8541 

19.5 

741 

705 

5.4-  9 

91  Greenville 

SC 

907 

3220 

459 

814 

971 

4563 

1400 

3494 

17.7 

866 

851 

5.4-  7 

UMI 


C.3 


C.4 
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B^m. 


WMI      moM 


jS__£8SSfi-£SStt-J3ML. 


100  Hurvt 

179  Rapid  City 
KS  tfOM  tail* 

IinnwHt 

U  OMttanooat 
Mi  KnexvtlU 

U7  NaaUvtU* 


1  AbU«)W 
•  MaHll* 
17  Austin 

SS  Corpus  OtrUtl 
«1  0«(  ■«• 

7t  II    ^MO 

•1  fort  wwth 

99  Houatan 
107Klnt>v1lU 
lis  Lara* 
1M  LtMock 
127  Lufktn 
137  N4d(ani 
MS  fort  Arthur 
119  tan  AM««le 
190  tan  Antanle 
200 

n% 

WicMta  rail* 


W       4020 

»   «a28 

to   3672 


TM  1ZS2 

T«  1283 

TH  1034 

r«  IMS 


TX  792 

ra  1992 

n  271 

TX  35 

n  106 

TX  106 

TX  S22 

n  60) 

n  195 

W  49 

TX  65 

TX  1173 

TX  370 

n  «S4 

II  w 

n  930 

TX  161 
TX 

n 

n 


1351  390 

7350  392 

7229  394 

7663  394 


3595  4a 

3818  446 

3259  460 

3609  443 


709  10U  2718  7n 

822  1147  3079  934 

819  1142  2581  663 

77B  1078  2811  779 


738  869  4652  1541 

762  898  US5  1514 

806  9SS  5319  2069 

749  863  4583  1552 


2714 
4351 
1735 
642 
889 
1397 
2605 
2354 
1346 
874 
842 
3643 
1846 
2573 
1416 
2110 
1579 
2708 
2166 
3049 


404 
471 
SOS 
547 
929 
511 
503 
48S 
490 
527 
932 
488 
492 
904 
497 
SOS 
510 
476 
495 


924 

1013 
877 
908 
906 
903 

1133 
879 
805 
881 
900 

1070 
848 

1079 
824 
944 
878 
862 

9n 

911 


1066 

1293 
972 
908 
9(6 

1008 

1906 
994 
8B3 
922 
936 

1267 
942 

1247 
900 

1076 
995 
996 
972 

1877 


9968 
4113 
6873 
8531 
8200 
7376 
5617 
6174 
7215 
8S02 
8827 
4794 
6667 
9699 


6522 

7170 

98a 

6676 
5708 


»16 
1377 
2862 
3664 
3908 
3112 
2229 
2448 
2891 
3692 
4130 
1749 
2doB 
2199 
3662 
8619 
3013 
2378 
2879 
2299 


9079 
3840 
7807 
S07B 


13206 
6763 
14093 
12218 
13109 
14870 
1322( 
13682 
10569 
15512 
29229 
9827 
11737 
11177 
8B37 
14621 
13841 
12065 
19658 
M487 


MO  NRt  8MI-4PM     AC7 
m      T<99  55^189 IMi£ 


3739  24.9  1630  949 

9262  24.2  1964  997 

3477  28.2  1930  972 

9029  20.2  1993  999 


17.6 
17.8 
19.2 
18.2 


21.9 
23.9 
19.3 
14.8 
17.2 
19.8 
21.3 
20.9 
18.2 
19.2 
21.4 
29.1 
21.9 
29.9 
17.4 
20.6 
20.1 
20.2 
21.1 
18.8 


1050 

1076 

865 

897 


760 
1109 
564 
191 
249 
474 
660 
673 
392 
260 
286 
917 
478 
698 
384 
641 
462 
785 
651 
802 


684 
783 
851 

m9 


648 


422 
943 

732 

795 
772 
783 
923 
998 
7(3 
681 
729 
697 
619 
690 
721 
622 
729 


9.4-26 
9.4-26 
9.4-29 
9.4-26 


9.4-17 
9.4-17 
9.4-19 
9.4-17 


9.4-10 
9.4-18 
9.4-10 
9.4-12 
9.4-12 
9.4-10 
9.4-10 
9.4-10 
9.4-  9 
9.4-12 
9.4-13 
9.4-18 
9.4-10 
9.4-10 
9.4-  9 
9.4-10 
9.4-10 
9.4-10 
9.4-10 
9.4-10 


MO  MRS  8Afl-4PM 

ACP 

MO  CITY 

STATE 

NDDSO 

H0065 

VSN 

y?FH 

vss 

CDD50 

nMS_ 

cww 

OR 

T<59 

SSilsM 

.  T/ai4 

UVMina 

39  CMptr 

wr 

3824 

7617 

403 

961 

1343 

2177 

499 

2699 

29.8 

1670 

939 

9-4-27 

4o  ClMytnn^ 

UT 

3439 

7218 

416 

906 

1267 

1963 

271 

1040 

26.4 

1618 

608 

9.4-27 

183  Rock  Spring* 

W 

4407 

8391 

411 

1012. 

1395 

1690 

207 

702 

29.1 

1828 

992 

9.4-28 

mshoridan 

W 

3609 

7366 

387 

806 

1133 

2074 

360 

2105 

30.8 

1650 

974 

9.4-25 

Ottwr  Locations  Outsida  U.S 

l&X 

92  Gusntanaao  Bay 

CU 

0 

0 

612 

1045 

1018 

11071 

9996 

18492 

19.9 

17 

5.4- J 

110  iCoror  Island 

PN 

0 

0 

662 

890 

827 

11435 

9960 

14948 

9.9 

0 

9.4- S 

111  Kuajalain  Island 

PN 

0 

0 

678 

961 

888 

11639 

6160 

16217 

8.2 

0 

9.4-3 

193  San  Juan 

PR 

0 

0 

608 

963 

931 

10648 

9173 

11963 

12.7 

14 

9.4-3 

222  Uaka  Island 

PN 

0 

0 

609 

1002 

977 

10869 

5394 

10167 

9.7 

0 

9.4- J 

uuft 


B  8ryc«  Canyoik       UT   6709 

40  Cadar  City         UT   2992 

188  Salt  Lak*  City     UT   2970 


9888 

9975 


U9 

a7 

422 


1863 

1094 
979 


1342 
1266 


899 
2802 

3011 


4 
624 
941 


69 

3119 
7030 


30.0 
27.1 
29.1 


1660 
1392 
1426 


•41 
629 
986 


9.4-28 
9.4-22 
9.4-22 


8url1nttan 


VT        4211        7992      n2        698        929 


2118        365 


490       18.3       1697        657 


9.4-26 


Xlnlfiia 


Morfalfe 
179  Rt< 


Olyapla 
198  taattla/Ta 


as  WilAoy  Isli 
aOTsklM 


VA 

1189 

3609 

443 

792 

964 

4636 

f586 

4554 

15.0 

10H 

685 

9.4-17 

VA 

1322 

3895 

430 

745 

923 

4225 

ozs 

4021 

17.6 

996 

718 

9.4-17 

VA 

1920 

4192 

433 

7U 

9U 

3M6 

1183 

SS06 

19.0 

iia 

713 

9.4-17 

UA 

194* 

9990 

351 

619 

819 

1550 

79 

466 

26.4 

1977 

989 

9.4-U 

IM 

1382 

9281 

350 

621 

828 

1685 

106 

256 

16.5 

1700 

982 

9.4-1* 

UA 

2989 

6727 

363 

798 

rm/k 

2094 

363 

1595 

25.3 

1669 

840 

9.4-21 

UA 

1179 

9274 

3a 

630 

STB 

U03 

22 

7 

14.8 

1671 

116* 

9.4-H 

UA 

2SZ3 

9877 

373 

790 

1891 

2370 

449 

3285 

31.2 

M13 

70S 

9.4-20 

unuucimit 

42  CUsHaa 


tan 


WV        1816       4987      409       667        798       S712      1088        9094      20.8      1219        70* 


9.4-20 


nig 

•Fiau  CUIra 

M 

*791 

8285 

376 

683 

923 

2949 

60S 

1898 

18.2 

1965 

6*1 

9.4-26 

•9  Sraaitey 

Ml 

4310 

8039 

380 

696 

947 

2172 

426 

997 

22.1 

1604 

651 

9.4-26 

112  La  Crosaa 

Ut 

3838 

7243 

386 

701 

957 

27B6 

716 

2121 

18.9 

1968 

6a 

9.4-29 

129  Nadisan 

Ul 

4009 

7466 

J»1 

717 

959 

2999 

942 

1329 

19.1 

1911 

888 

9.4-26 

UiHllMMdMa 

M 

M* 

7121 

396 

7» 

941 

2427 

487 

1013 

17.1 

1987 

*!• 

9.4-29 

UMI 
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10.  HLC:  T«ni  that  correlatet  cupulative  annual  heating  loads 
Mith  cliMta  variables  for  a  specific  location. 

Ttw  coolfng  and  heating  equations  with  their  coefficients 
follow. 


M.I  iquatieno  md  Ceoffielent* 

Ikis  attKhawtt  contain*  th«  oatamM  wad  09^icn»  for  um 
In  dKorolnlf^  entomal  wall  heatfnf  and  coolina  erltorla  (UC„ 
««d  UC,)  and  for  dacanainint  coapl lance  <l»,  and  Cj)  with  tho 
criteria  for  nortH,  oaot.  tauth  wrt  waot  orlentatlom.  for  m, 
m,mm^U  orientation..  UC„.  MC..  n^   and  C,  shall  be 
dateralned  br  treetir^  helf  of  each  wall  area  as  though  it  faces 
each  of  the  adjacent  cardinal  diroctlono,  o.t*.  foot  IK  ••  half 
north  and  half  saat. 

l«jatlom  S.S-2  and  5.5-6  ar*  statistical  regreasion 
equatlww  that  corralat*  orwolopo  coolina  end  heatin*  loads, 
respectively,  froa  thoraal  tranaarisslon  and  solsr  gsins,  as 
■odifiod  by  Internal  gain  and  aaas.  to  the  physical  cosponents  of 
the  envelope.  «a*««  Individual  ten*  are  identified  for  both 
cooling  ««d  heatlna  that  corralat*  variables  with  physicsl 
M«iir«  such  as  U-valuse,  Internal  ge Ins,  and  weether  related 
vorlsM**.  They  or*  oa  foUowaj 

1.  CUI,  aUO,  axuOi  Tora*  that  correlate  cvaulativ*  arm«t 
***lir«  lo*di  with  thertnt  traneaittance  of  the  well. 


2.  CtMi  Tern  th*t  cerr*lates  cusulative  annual  cooling  I 
with  hoot  capacity  of  the  well. 


5.  CtSi  Tera  ttiat  correlates  cuailetive  annual  cooling  I 
with  Internal  gain*  froa  occupant  light  and  a^ipaant. 

4.  CUi  Tera  that  correlatea  ctjnilativ*  annuel  coolin*  I 
Mitli  Incltfsnt  telar  gain*. 

5.  CLCi  Tera  th*t  eorr*l*te*  etawlative  annuel  cooling  I 
with  cllaate  veriable*  for  a  specific  location. 


4.  mu,  MtUO.  gUtJOt  Tars*  that  correlete  cuajlatlve  annual 
he*tlf«  loads  with  theraal  traneaittance  of  the  wall. 


r.  WU»t   Tan*  that  correlate*  cuaulatlve  annjsl  hooting  I 
with  he*c  capacity  of  th*  w*ll. 


•.  Nit:  T*nB  th*t  earr*l*t«*  cuaMatlv*  «wu*l  h«*tlng  I 
Mtta  Intwml  t*!!*  froi  eMi/p*nt*.  lights,  and  a^ii 

9.   Nlgt  T*rB  that  eerrelste*  ctawlativ*  annusl  h**tlng  I 
with  IneltfHW  solar  gains. 


Coolina  Equation 

WC^  or  C,  ■  au,  ♦  CUJOj  ♦  CUUOj  ♦  CLMj  ♦  CLC,  ♦  aS,  ♦  CLC^ 


I   «   for  cech  orientation 

j   s   for  each  wall  mss  construction  type  for  the 
orientation 


CUI   >  FO  X  U, 


ow 


CLUO  >  FC  X  UdC  X 


[  CUI  X  cDHao 

«^  CU2  X  CDHK^ 

♦  CU3  X  (VS  X  C0H80)^ 

♦  CU4  X  DR  ] 

I  CU01  X  EA  X  VS  X  CDOSO 

♦  CU02  X  G 

♦  CU03  X  C^  X  EA^  X  VS  X  C0050 

♦  CUOA  X  (^  X  EA^  X  VS  X  C0065  1 


CLXUO  ■  FC  X  1/UOC  X  [  CXU01  x  EA  x  VS  x  C0050 

♦  OttJOZ  X  EA  X  (VS  X  CDDSO)^ 
•»  CXU03  X  G  X  COOSO 
Q  ♦  CXUOfc  X  G^  X  EA^  X  VS  X  COOSO 

"  ♦  CXU05  X  G^  X  C0065  ) 


cm      >     FOj  X  CMC 


ac      «  FC  X  C  G  X 


x[CM1«CM2xEAxVSx  COOSO 

♦  OC  X  EA  X  VS  X  C006S 

♦  CM  X  EA^  X  VS  X  COOSO 

♦  CMS  X  G^  X  C0D6S 

♦  CM6  X  G  X  COOSO 
4-  CM7  X  G  X  C006S 

♦  CMBxGxEAxVSx  COOSO  ] 

{  CGI  4^  CG2  X  COOSO 

♦  CG3  K  EA  X  (VS  X  COOSO)^ 

♦  CG4  X  EA^  X  VS  X  COOSO 

♦  CG5  X  C0065 

♦  CG6  X  COOSO^ 
s3 


♦  CG7  X  C0065-*  1 

♦  G^X     [CGSxEAxVSx  COOSO 

♦  C09  X  EA^  X  VS  X  COOSO  ]  > 


O 
/ 


UMI 
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Of     afCl  (lAi 


>»1> 


CU     ■     PCs 


Ctl  ♦  est  X  Vt  «  CBOSO 
CSS  x  (Vt  >  COOSO)' 
C»l  M  VS  I  CD0«5 
OS  x  (VS  a  COOtf)'  ) 
m'x(CS«*CS7i(VSi 

eci  I  CBOSO 

CC2  X  CSOM^ 

C04  X  CONfllr 
CO  X  COOtf 
cot  X  (VS  X  COOtf)^ 
CC7x  VS  X  CSOM 
CC8  a  (VS  X  CDOM)' 
CC9  X  (VS  X  CON80}' 
CC10  X  VS 
cell  X  Ot 

CC12  X  oa* 

CC1S  I 


I    Ika  flotff  l«f«nt«  #or  wrloM  «r<«itMlera  In  «it  aquMlom 
lUMd  itow*  ar*  fowid  in  Tib(«  S«-2.    If  MC^  tr  C^  U  1«m 
ta«t  0.0.  WC^  or  C)  U  Mt  aqusl  to  0.0. 


•  Coetlna  ai|rwa«yt  bM«  SO  *P 

■  eeeitni  OtarM  Oiy  bw«  tf  *r 

■  Ooollni  Ottrvflwurt  bM«  80  *P 

•  AMTtf*  Ally  taiiparaturc  r«nfa  for 


■    Amuil  OMroto  OiUy  incfawK  m( 
iffidir  conoia^rotton,  Stu/ft'/aay. 


•r  onoTfy  on  facodt 


fC 


90 


MU  aroo  (opaqut  and  fiaiod)  of  lono  tftdtr  eanaldaroclon 
aivfaaO  by  tocat  noil  aroa  (opoaua  and  sloxod)  of  all 


Mad  aroa  of  sono  undor  conatdHvtIon  divldad  by 
total  wall  araa  (opa^jo  and  f(aiad)  of  all  lenaa.  If 
■Mtlpio  aaaa  oonatn<etfona  aro  praaant.  tlio  Wj  fa 
ealculacad  for  oacH  eonatructfon  J  and  uaod  to  fona  tito 
MO{#itod  aaaa  eorractlon. 


U-¥alua  of 
tnietlon)  (n  lona 


waila  (Inctudlnf  thoao  of 
widar  Mna<darat(«n. 


UOC  •   Aroa  avtraga  u-valua  of  wU  (opaque  and  glazed,  evaluatod 
under  cooling  conditiona)  in  zone  under  consideration. 
UOC  is  equol  to  UON. 

MA  ■   Window  ^n   ratio  for  zone  under  consideration;  defined  «B  , 
fenestration  area  divided  by  total  wall  area  (opoGiue  and 
glazed). 

EA   *   Effective  aperature  fraction  for  zone  under  conaideratioK, 


EA  •  UUR  X  SC^  X  S^ 


Eouetion  5.5-3 


S^  a  The  cooling  adjustaMnt  factor  for  horizontal 
extemel  shading  projections: 

For  0.0  <  PF  <  0.5   froa  Equation  5.4-1 

For  the  north  orientation: 

S^  ■  1  -  0.4  X  PF 
Equation  5.5-3a 

For  the  cast,  south  and  west  orientations: 

S^  »  1.0  -  1.4877  X  PF  ♦  1.0489  x  PF^ 
Equation  5.5-3b 

6   >  Effective  internal  gain  (U/ft  )  for  zona 
Older  consideration,  where: 

6  -  Ep*  LpX  (1  -  ReK«^)*Oi 
Equation  5.5-4 


Lp  ■  Lighting  power,  froia  Section  5.5.7.4 

Ep  ■  EquipMnt  power,  fnxa  Section  5.5.7.5 

R^  •  The  ratio  of  the  electric  lights  in  the  same 
spoeo  served  by  the  orientation  that  have 
autoaatie  controls  for  daylighting. 

0|  ■  Oceupont  load  adjustment,  fron  Section  5.5.7.6 


5.871  (  VMR  X  VLT  X  S^  ) 
-15.311  (  UUR  X  VLT  K  Sg^.  )2 


Equation  5.5-4a 
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If  <M«  I  VIT  K  t^)  >  0.22.  ttMn  K^  >  0.647 


WM    ■       As  diftrwd  abov*.  but  not  to  wcMd  • 

■wlaui  valut  of  O.tf  In  Iquttlon  S.S*4«. 
par  loetfon  S.S.7.S. 

VIT    •       VU<b(«  Uflht  tranM<ttanc«  of  th«  slaiinf 
■atarUl,  m  dafinod  In  toetlcn  S.9.2.1, 
Including  any  sltadlnt  davlcaa  praaant  ttwt 
Mdify  ttia  vUlMa  tranaalttanca  of  tha 
■Isalna  aatarlal. 

CMC    ■       Naaa  corraetlon  (CooUnf  Oalta  Load  Factor) 
froa  IqMtlen  9.S-S.    If  Mltipla  aaaa 
conotructlona  ara  praaant,  aach  CMCi  la 
avaluatad  saparataly  and  caatoinad  by  araa 
ua<ght<n9.     If  ttea  U-walua  of  tha  aaaa  Mall 
ft  laa*  than  O.OS,  tttan  u,^  •  0.09  thai  I  b* 
uaad  to  calculata  tha  CMC.     If  tha  «alua  of 
NC  <•  graatar  than  20.  than  NC  ■  20  aiwll 
ba  uaad  to  calculata  th«  CMC. 

oBLiaB  OUT*  UMO  r«cTai  nuHTioM 

fquatlcn  9.9*9  la  uaad  to  pradlct  tha  CooUng  Oalta  Lead  Factor 
valuas. 

CMC  ■  Coelinf  Oalta  Load  factor  • 


I 

!«••      II 
I 


SU. 


I 

I  I 


«  ■  Mil  Naat  Capacity  (Oturft^-^). 

U  •  Mill  u-Valua  <Otu/h/ft*-*r). 

A  •  (Caellna  datraa-houra  baaa  80  ^)/10000  ♦  2  (*P'ii). 

8  •  (Oally  lantaVIO  *  (>>. 


•(C^^^XNCD  I  '   '*' 
1  ♦  (C»5  ♦  C»4U)a  I 


ticn  ?■?•? 


Uhara: 


»1 
»2 
«*3 


LH 


CP, 


Cl»i 


C^j/B^  ♦  C,4/(aV)*C,7 

C,/a'  ♦  C28^  ♦  C2B^  ♦  c'/CA^  78)  ♦  C4 

C,2/<aV)  ♦  C,3/b'  ♦  C,4 

C^LN(A)  VB  ♦  C7 

Natural  Logartthi* 

Ci9/{aV^  ♦  C2o/(AB)  ♦  Cj/^/  VB  ♦  C22 

Cg/CAV)  ♦  C9/(A8}  ♦  C^qA^/  VB  ♦  C^, 


Tha  coefficients  CI  through  C22  are  taken  frcn  the  following  table.  Table 
5B-1. 

KATIM6  eoUATIOa 

UC|,  or  Mf  -  Z  (HLU,  *   HLUO{  ♦  HLXUO{  ♦  HLMj  ♦  HLG{  *   HLSj  *   HLCj) 

EcKjaticn  5.5-6 

Where: 

I   «  for  each  orientation 

j   ■  for  each  wall  mass  construction  type  for  the  orientation 


Mil   ■   FJD  X  Ug^  X 
NLUO  ■   FC  X  UOM  X 


[  HU1  X  H0050  ♦  HU2  K  (VS  K  H0065)^  ] 

t  HU01  X  HD050  *   HU02  x  HDD65 
♦  HU03  X  EA  X  VS  X  H0D6S  ] 


NLXUO  >   FC  K  <  (1/UOH)  x    I  HXU01  x  EA  x  (VS  X  HOOSO)^ 

*   HXU02  X  EA  X  (VS  X  H0065)^  ] 
♦  (lAJOH^)  X     (  HXU03  X  EA^  X  VS  X  HD065   ]  } 


MLN       a       FOj  X  NMCj  X 


tHNl«HM2xCxU0Hx  H0065 
♦HMSxG^xEA^xVSx  HOOSO 

♦  NM4xU0HxEAxVSx  H0065 

♦  HM5  X  UON  X  HOOSO 

«^  HM6  X  EA  X  (VS  X  NDD65)^ 

♦  HN7  X  EA^  X  VS  X  N0065/U0M  1 


UMI 
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m»     ■      K  a  <  ti 


I  •*  I 


•      K* 


t  NCI  I  WMS 

♦  Ml  I  UQH  ■  im«s 

♦  MS  I  lA  a  Vt  ■  WOta 

♦  Nti  a  lA*  a  Vt  a  «0501 

I  M«  a  l«0«S  •  MM  a  lA^  a  VS  a  IC06S  1^ 

I  Ml  a  V«  a  IM69  ♦  M2  a  (Vt  a  IMM)'  I 
C  MS  a  Vt  a  MOM  *  M4  a  Vt  a  MOtfJ  ) 

C  Ml  *  ac2  a  M0«9  ♦  MC3  a  MOtf' 

♦  maVl'^MSaVta  MOM 

♦  Ml  a  Vt  a  MOiS 

♦  K7  a  (VI  a  MOM)'  J 


nm  c«»fflc1«nc«  Ht  «erl«u»  •r{«M«tl«f«  (n  tfw  aquitfem  tl«t«d 
ebawt  art  fow^  In  TaM*  9I-4.     If  UC^  or  N^  <•  (cm  titan  0.0.  WC„ 
•r  Mf  la  Mt  aquai  to  0.0. 


■Mtini  dMTOo-diro  booo  M  *r. 
tino  dafTOO  doya  baao  45  ^. 


I  »<oroaa  doHy  incMant  aelor  «wrfly  on 
wtear  eonolArotion.  Itt^ft'^d^r. 


HrHtflni  Bttt 

PC 


MiU  aroa  (opoquo  mi  tlM«d)  •«  >«*•  u**** 
«onot4arotl«n  dlvldod  fay  tetat  moU 
(ooo«M*  *^  fiotod)  of  o(i  M 


fO  • 


>W 


Moll  aroo  of  nno  widar  eonoidtratfen 
dividid  by  total  Mil  aroo  (opoquo  and 
flosod)  of  alt  lonoa.  If  ailttplo  aaaa 
oanatnctlona  aro  praaant,  tHo  fOj  Is 
calculatad  for  oadi  and  ua«d  to  fena  ttw  aroa 
MOifhtod  aaoo  cerroctlon. 

Aroo  avoroQa  U-valuo  of  opoquo  Mollt 
(Includlni  tiiooo  of  aaoa  conotructfon)  In 
conoidtrstlon. 


U-vatuo  of  Halt  (c 
platod,  Moluotod  %mdtr   hooting  condltlono) 
in  lono  widar  canaMarotlon.  UOM  Is  oqjoi  to 


UM  >  Uindou  wall  ratio  for  zona  under 

conaidoration;  deflnod  aa  fenestration  area 
divided  by  total  wall  area  (opaque  and 
glazed). 

EA   *  Effective  aperature  fraction  for  zone  under 
consideration. 

EA  >  UUR  X  SC.  X  S^ 


ggua^lon  5.5-7 

For  0.0  <  Pf  <  0.5,  fro*  Equation  5.4-1: 
For  the  north  orientation: 


Whore: 


*oh  ■  ^  -  0.3  X  PF 


Eaiatlon  S.5-7a 
For  the  eost,  aouth  and  west  orientation: 

•oh  ■  ^  *  *•"*  «  Pf  ♦  0.4513  X  PF^ 
Equation  5.5-8 

6  ■  Effective  Internal  gain  (U/ft^)  for  zone 
Older  consideration. 

G  -Ep-LpX  (1  -  «c  «  Kd>*Ol 
Equation  5.5-8 


Uhore: 


^P  • 


Oi  - 
•e  " 


Lighting  power,  froai  Section  5.5.7.4. 

Equipment  power,  fron  Section  5.5.7.5. 

Occupant  load  adjustment,  from  Section 
5.5.7.6 

The  ratio  of  the  electric  lights  in  the 
space  served  by  the  orientation  that 
have  automatic  controls  for 
daylighting. 

5.871  (  UUR  X  VLT  X  S^  ) 
-13.311  (  IA«  X  VIT  X  S^  )^ 

Equation  5.5-8a 


BEST  COPY  AVAILABLE 
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If  MM  R  «iT  H  ly^  »  0.22.  tMn  K^  •  0.M7 


ViT    • 


As  dtfinad  ifbof,   but  net  to  wcMd  a 
■■(*••  «•!««  vf  0.45  in  Iquitlan  S.S-ta 
par  t«et<«n  S.S.7.S. 

VU<b4a  (Iflitt  tranwittanc*  of  ttia 
■(•t<n«  aatartal.  aa  dtfinsd  In  Saction 
9.5.2.1  Ineludlnfl  any  s^ad«n■  dawtcaa 
tHat  aadffy  tHa  vfalMa 
Ittanea  af  ttw  t(n<ne  aatarlal. 


corractien  froa  lquat<an  9.5-9.  If 
■ultipta  aaaa  eanatruetiana  »rm  praaant, 
aadi  iMCi  la  awatuatad  aaparataly  and 
caatolnad  by  araa  Malfhtlne.  If  tha 
U-valua  al  ttta  aaaa  Mad  la  9r*»t^   than 
0.40.  than  u^^  •  0.4  iMK  ba  uaad  to 
calculata  tha  hmc.  If  tha  u-valua  of 
tha  aaaa  Malt  la  laaa  than  0.05.  than 
U^  •  0.05  ahad  ba  uaad  to  calculata 
tha  MMC.  If  tha  valua  of  MC  Is  graatar 
than  20.  than  NC  ■  20  ahall  ba  uaad  to 
Mlculata  tha  NMC. 


MP4 


N^4LN(A}-»H^5 
Natural  Logaritha 

"7**"8 

"ly*  ♦"is 

V*'*"l0 
Tha  coafficiants  N1  through  HIS  ara  takan  fron  tha  following  table.  Table  SB-3. 


»A 


WUavm  MLTA  tOM  PACIOI  niATICM 


tian  9.9*9  la  taad  to  predict  tha  heating  Delta  Load  rector 
wiuaa. 

MC    a    Noating  Oalta  Load  Factor  ■ 

I  I   I 

I         ••iClC-Dl  I K*__ 

|1  •  a  I  I  "j  ♦  ''JU  •  -(MPt^hp^xmc-D 

I  i  I  1  ♦  <i»5  ♦  tm^\n* 


I 


l«»ietlen  5.5-9 


NC     >       Uiti  Neat  Capacity  (■tu/ft'-'r) 

U       >       Usil  U-Va4ua  (ttt^-ft^'^) 

A       •       (NaMli«  degree  days  baa*  45  *r/100  *  2  <*r-dBys) 


0.7 
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the  results  of  (a)  and  (b)  below,  shall  be  detemtned  usinf 
Equation  5.5-10: 


To  datttrwtm  tiw  Mil  tHarwl  crItarU  far  a  buildlni  dM<«n.  tN 
fallawlnt  Inputs  t«  tM  aquattcna  In  taettan  5«.1  shall  ba  uaad. 


yhara:   MM^q  Is  ttw  window  to  wall  ratio  at  0.0  U/ft^  internal 
load  (G  >  0.0  Wfth. 


(1)  Aipwt  RMl*.  an 

tfl«f«l«ni  laelna  aaat  and  waat. 


ratio  of  2:1  with  I 


UUt-jQ  is  the  window  to  wall  ratio  at  3.0  U/ft^ 
internal  load  CC  «  3.0  u/ft^). 


<2> 


No  iao  of  eatamol  altadinf  projectlono 


UUR^  >  UM^  -   (G  /  3.0)  X  (UUR^  •  UUR,^) 
Equation  5.5-10 


IS)    BoHi^t  OaHrols.    Mo  uao  of  autoMtic  day(l#it 
ccntroU  for  ttw  lightlnt  oyotak 

{4)    Ifltomol  aalii  (6).    The  sua  of  the  lightinf  power 
dsnalty  <lp>,  the  equipaant  power  dsnalty  dp)  and  the  eco/pant 
lood  adJuatSHnt  <0|).  or  S.O  u/ft'.  lAlchevor  is  SMlter.  shell 
ko  wMd.    In  dttonrinlnt  Lp.  the  value  of  i|g  and  VIT  shall  be  sot 
1  to  0.0  In  Iquotlono  S.S-4  «td  S.S-O. 


For  6  -  0.0: 


IS)  IMI  ilrao  taetor,  9pa^m  and  eland  <PO.  The 

eoitolnad  opaque  and  glatad  areo  for  the  orientation  for  the 
bulldint  daaign,  divided  by  the  totel  well  ereo  (opoque  wd 
•lated)  of  all  orientations,  shall  be  used.  Note  thet  if  one 
chanpaa  the  wall  areo  or  floor  areo  in  a  tone,  this  chanpes  the 
peoaetry  of  the  buildlnp.  The  criterlo  and  compliance  veluea 
will  chanpo  for  all  tones  because  both  veluea  for  each  tone  ere 
uol#itod  by  the  relative  site  of  thet  tent. 

(6)  MndDW  MMl  BMle  CM).  The  swller  of  the 
wstues  of  tMR^  end  UWR,,  dttonalned  froai  (a)  and  <b)  belou  shall 


If  0)050  X  VSEU  <  8,000,000.  then  Equation  5.5-11  shall 
be  used. 


tM^  «  0.«8  -  (  CD050  K  VSEU  x  1 .625  x  10***  ) 


Equation  5.5-11 


If  C0050  X  VSEU  >  8,000,000.  then  Equation  5.5-12  be 


UUR^  s  0.34 
Equation  5.5-12 

For  C  «  3.0: 

If  C0050  X  VSEU  <  8.000,000,  then  Equation  5.5-13  shall 
'  be  used: 

UURg3o  >  0.28  -  (  C0050  x  VSEU  x  S.O  x  10'^  ) 
Equation  5.5-13 


UMI 


<•)  Usinp  the  votut  for  Intemol  pein  (0) 
datonalned  In  (4)  ebeve,  the  UUI^  for  ceolinp  by  interpoletien  of 
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If  C80M  Ji  V«W  >  •,000.000.  tiMn  IqMtion  S.9U  ihall 


UM^  •  O.M 

taattw  8iM4 

(b)    Hm  \M^  for  taatlni  shall  bo  dttoratnod 
mUm  Iquaclon  S.S-1S  or  IqMtion  S.5-M. 

If  M048  <  4000.  tHon  Iquotlon  S.S-1S  litail  bt  uMdt 

Wl%  ■  0.4  •  (  IMiS  M  I.S  ■  10*'  ) 


If  MOM  t  4000.  tb«i  lquotl«i  I J-M  ibaii  bo 


MS-O.S 


C7)    ^lapa  IMI  iroa  Motor  <fO).    ibo  wotuo  of  tO 
I  ba  *tor«rfnod  froo  fqjation  9.S-17. 

PO  •  fC  K  (1  •  MM) 


<•)    liUm  Coofffdant  C«,l.    Tlw  vaiuo  of  tC,  shall 
bo  tfstorartno4  fraa  (a)  ar  (b)  bolow.  or  os  show  In  Plfuro  9«*S. 

<a)    If  tho  hootlni  dsroo  aoys  booa  tf  *f  for  tha 
bulltflna  locotlon  lo  <  to  9000.  otihor  l«Mtlon  S.S*tI  or 
■nation  S.9-19  shall  bo  uoadi 

If  CBOM  R  VMM  <  4.000.000.  thon  Iquotlen  S.S-1t  sholl 


If  CS050  X  VSEU  >  4,000,000,  then  Equation  5.5-19  shall 
ba  uMd: 

sc^.o.s 

flT"*'?"  <  S-10 

(b)  If  the  heating  degree  days  base  65  ®F  for  the 
buildir«  location  is  >  3000,  either  Equation  5.S-20  or  Equation 
«.S-21  shall  bo  used: 

If  C0D50  X  VSEU  <  4.000.000,  then  Equation  5.5-20  shall 
ba  uaad: 

$C,  ■  O.flS  -  (CDOSO  X  VSEU  x  1.25  x  10'^) 

If  C0050  X  VS£W  >  4,000,000,  then  Equation  5.5-21  shall 
be  used: 

SC^  •  0.35 
equation  5.5-21 

(9)  ExtermI  Shading  Projection  (S^).    The  value  of 
S^  shall  bs  set  equal  to  0.0. 

(10)  l^aqus  Mall  U-lMue  CU^^.    The  value  of  U^^  shall 
bo  datonsinad  frca  either  Equation  5.5-22  or  Equation  5.5-23.  aa 
•houn  in  Figure  Si*4. 

If  N006S  <  196.  th«n  Equation  5.5-22  shall  be  used: 


U^  •  1.0 


UMI 
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Table  SB-1 
COOLING  DELTA  LQM)  COEFFICIENTS 


(11)  mm  OipMlty  ml 
NC  itoil  to  Mt  MAl  M  1.0. 


toll  (K).    Tto  vaiyt  •« 


<12>  P«MMnc1«n  toaaMy  M-toluB  CU^).    Tto  v«(u«  of 
Ugf  itoil  to  totanilnad  froa  etttor  Equation  S.S-24,  S.S-2S,  or 
S.S-M;  or  ••  ttmm  \n  tifun  91-S. 


If  M0O«S  <  3000.  tton  fquotfon  S.S-M  tfw(l  to  uood: 

0^  •  1.U 
IcmMtlor.  5.i.?4 

If  MOO  >  SOOO  and  ie065  <  TiOO,  tton  Equation  S.S-2S 
tfMU  to  uood: 

U^  •  0.01  •  KlCOM  •  3000}  x  0.0  x  10''] 

If  NBO  »  7900,  tton  Equation  9.5-U  atoll  to  uaad: 

U^  •  0.49 
louatton  <.5-2ft 


f  ■  1 

- 

1 

1 
INSUUTION  POSITION             | 

1  COEFFICIENT 
1    LMEL 

EXTERIOR 

INTEGRAL 

INTERIOR     j 

1     CI 

220.724503 

139.105667 

181.616776     1 

1     C2 

-.05««9 

-.033991 

-.055196     1 

1     C3 

•118.835308 

-10.326704 

-34.158966     | 

1     C4 

-13.674420 

-20.867386 

-25.591934     | 

1     C9 

.236381 

.283882 

.081029     1 

1     C6 

.959588 

.305851 

1.418996     1 

1   cr 

-.255004 

.022622 

.432421     1 

1     C8 

•905.6//*/* 

-307.943848 

-1882.926758     | 

1     C9 

425.191895 

80.209610 

443.195801     1 

1    CIO 

-2.510600 

.049955 

.430200     1 

1    C11 

•43.387955 

-5.989545 

•28.285065     | 

1    C12 

-259.723389 

•11.396114 

•63.562256     | 

1    CIS 

-33.975525 

.366851 

20.844650     | 

1    CU 

20.488235 

30.253494 

9.817521     1 

1    C19 

-26.209152 

8.833706 

24.459624     | 

1    C16 

-241.173386 

•22.254623 

-70.337494     | 

1    C17 

18.897781 

29.329697 

9.884280     1 

1    CIS 

-.353790 

-.023878 

-.114646     1 

1    C19 

156.305634 

63.322754 

326.344727     | 

1    C20 

-74.098999 

-16.334656 

•77.635498     | 

1    C21 

.U5363 

-.011114 

-.074788     1 

1    C22 

7.496696 

1.295576 

5.204088     1 

(IS)    For  all  othor  Inputs  to  tto  oquatlona  In  SaetU 
98.1,  tto  ««luoa  for  tto  buUding  anwalopa  dottgn  uidar 

T 

canaldaratlon  atoll  to  uaad. 
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TMU  M-2 

eooLiM  ooirnciENTs 


i           MMTN 

tAST 

SOUTH 

mn                1 

i  CM1 

1          0.001S39 

0.0OD1S 

0.0031S3 

0.00321                 1 

1  cut 

1       o.ymtMOT 

•0.8W«18i-07 

•0.7129W-07 

•0.8iaS3Ql-07        1 

1  OS 

1          0.79M93I-1S 

0.3792801-13 

0.1830838-13 

0.3598101-13        1 

1  CM 

1         -0.079^7 

o.Msm 

0.2864S8 

0.11178                 1 

1  on 

1          O.SZSU 

o.smii 

0.71477 

0.752643               1 

1  OB 

1          0.1S3O6OI-0S 

0.1381971-OS 

0.1616301-05 

0.1422281-05        1 

1  M 

1        •4.20(3231 -OS 

•O.IMitOI-OS 

•0.2110ai-05 

•0.197V381-05        1 

1  on 

•0.7U66M-06 

-0.7»784«l-0« 

•0.664430l^06 

-0.7400671-06         | 

1  M 

•0.100472IOS 

0 

0.8010S7I-0S 

0.3151931-05        1 

1  CM 

O.SMTOaiM 

0.396S03i04 

0.4481068-04 

0.2960121-04         1 

1  Off 

•0.A73O4SC-04 

•0.6409381  04 

•0.000119 

•0.7867191-04         | 

1  CM 

•0.23BS35C07 

•0.472S348-07 

-0.4974691-07 

8                            t 

1  CU01 

•O.ASIOMfOS 

-0.838669E-05 

-0.6889968-05 

-0.7564651-05        | 

1  cuoe 

•1.0*0207 

•1.50723S 

-1.512623 

•1.238545                1 

1  ouas 

•0.4382S4C-0S 

•0.2788281 •OS 

•0.2313S28-C9 

•0.4125671-05        | 

1  OM 

0.1265aoe-0* 

0.80987a  OS 

O.7362198-05 

0.1067121-04         I 

1  auoi 

o.ios7ai-os 

0.11«S38iOS 

0.1185881-05 

0.1232511-05        1 

1  cwoe 

•0.1321Mf-12 

-0.1346961 -12 

-0.1162521-12 

-0.1380021-12        1 

1  out 

0.275SSa  04 

0.2026211-04 

0.20ZS65C-04 

0.2S6M41-04        1 

1  CMJM 

0.9740901-07 

0.117514C-06 

0.9392071-07 

0.1362761-06         | 

1  CMS 

•0.11824 7E04 

-0.909694C-0S 

•0.9091 921-05 

•0.1110771-04        1 

1  C81       1 

0.891286 

0.S8S388 

0.393756 

0.948654                1 

1  CG2       1 

0.00U79 

0.001931 

0.002081 

0.001662                1 

1  C6S       1 

•0.SS2042E-12 

•0.282139C-12 

-0.2847661-12 

-0.4557201-12         | 

1  CM       1 

0.2S2311f-0S 

0.370821E-OS 

0.4305361-05 

0.5915111-05         1 

1  CCS      1 

•0.0011S1 

•0.00174S 

-0.001864 

-0.00153                 1 

1  C66      1 

0.19S2(X-11 

0 

-0.2960551-11 

0.3163581-11         1 

1  C87      1 

•0.83S809en 

0.101089E-10 

0.3300271-10 

0                            1 

1  CM      1 

O.U1022f-OS 

0.7S387SC-06 

0.7133001-06 

0.9707521-06        | 

1  C09      1 

•0.238M7C0S 

•0.164961C-0S 

-0. 1639271-05 

•0.1973631-05        | 

1  CS1      1 

46.9871 

33.9683 

18.32016 

29.3089                   1 

1  CS2       1 

O.S48091I-04 

0.3741181-04 

0.3404901-04 

0.5024981-04         1 

1  CSS      1 

0 

0 

0.2713131-11 

0                            1 

1  CS4       1 

•0.1M409I04 

0.694779E-0S 

-0.2821811-04 

-0.2771581-04        | 

1  CSS      1 

0.8427I6SC-11 

0 

-0.3046771-11 

0.2911371-11         1 

1  Ct6      1 

•S8.SU6 

0 

26.9954 

14.9771                   1 

1  CS7      1 

•0.1S47)Mi-10 

•O.S88097t-11 

-0.«00891-11 

-0.7892181-11         1 
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TABU  5B-2  (Continued) 

^ 

COOLING  COEFFICIENTS 

1 
1 

1 

1           NCRTN 

EAST 

sn^H 

1 
WEST                       1 

1 

1  CC1 

0.002747 

0 

0.010349 

0.001865              1 

|CC2 

1          0 

0.318928E-06 

-0.304413E-06 

0                     1 

|CC3 

•0.000348 

0.000319 

0.00024 

0.000565              1 

|CC4 

0.122123E-07 

•0.775318E-07 

-0.271443E-07 

-0.544380E-07      | 

|CC5 

0.012112 

0.011894 

0.013248 

0.009236              1 

|CC6 

0.104027E-11 

-0.622661E-12 

•0.20517BE-11 

0                      1 

|CC7 

•0.1240131-04 

-0.706280E-0S 

-0.165377E-04 

-0.602685E-0S       | 

|CC8 

0 

0 

0.820869E-12 

0                     I 

1  CC9 

•0.375797E-13 

0.60623SE-13 

0.197598E-13 

0.389425E-13       | 

1  CC10 

0.030056 

0.023121 

0.0265 

0.01704                1 

1  cell    1 

0 

0 

-0.271026 

-0.244274              1 

1  CC12     1 

0.002138 

0.001103 

0.006368 

0.007323              1 

1  CC13     1 

1              1 
1              1 

-12.8674 

•13.16522 

-18.271 

•10.1285                 1 
1 

4657 


Tabl*  58-3 
NEATING  DELTA  LOAD  COEFFICIENTS 


OOEFFtCIENT 
LABIL 


N1 

N2 

N3 

N4 

N5 

H6 

H7 

H8 

HO 

N10 

Nil 

N12 

H13 

N14 

HIS 

H16 

HI  7 

H18 


INSUUTION  POSITION 


EXTERIOR 


.000006 

-.001537 

13.388575 

1.933217 

*1 1 •OtqooO 

.464317 

.009447 

-.099954 

-1223.396240 

-.945353 

-.000067 

3.858493 

7.582887 

-.777369 

9.014718 

.200680 

206.658214 

.257293 


INTE(»AL 


.000007 

-.001799 

15.116148 

2.105596 

-13.305299 

.183966 

.025504 

.045871 

-622.080078 

-.519158 

-.000069 

4.137914 

6.238024 

-.771123 

7.722863 

.208271 

105.984894 

.198297 


INTERIOR 


.000006 

-.001492 

19.831360 

1.457923 

-15.562034 

.071887 

.026392 

.775432 

.200792 

-.637B75 

-.000007 

2.424339 

7.980392 

-.169907 

8.58S447 

-.038589 

3.139744 

.186262 
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TaM*  St-4 
MUTIW  OOCFFICIENTS 


J   A 
3  0 


1989 


NQiTN 

8AtT 

SOUTN 

1 

wn                1 

1  Ml 

0.006»S 

0.007691 

0.0060a 

0.006672                 1 

1  MA 

•0.115a68i*11 

•0.5716168^12 

•0.2689908^12 

-0.4356638-12          ( 

1  Ml 

O.S3100S 

0.545731 

0.837901 

0.616936                 1 

1  NM2 

0.0001S2 

0.000107 

0.00015    *^           1 

1  NW        . 

•0.5318261-06 

•0. 1061918^06 

•0.682S31E06 

•0.2645666-06          j 

1  NN4 

•0.773813E-06 

•O.U7B708^05 

0.2119S8E-05 

•0.4578276-06          | 

1  MM 

•0.000712 

•0.000484 

•0.001042 

•0.000625                 1 

1  NM6 

0.SS4S9E-12 

0.4957628-13 

0.77019Q8^13 

0.7371058-13          | 

1  NM7 

0.299071f-06 

0.2750458-06 

•0.389887E^06 

0                            1 

1  NU01 

0.00(M3 

0.008685 

0.009028 

0.006566                 1 

1  NUS 

0.013686 

0.011055 

0.010156 

0.01146                   1 

1  NUOS 

•0.1101781 -OA 

•0.a6a956E-05 

•0.732317E-0S 

•0.898665605           | 

1  NMIOI 

0.12MM)I*11 

0.7856UE-1S 

•0.282023E-12 

0.S04904E-1S          1 

1  NMitt 

•0.730S82K-12 

-0.8109006-13 

0.74S599E-13 

-0.7471846-13          | 

1  MUS 

0.1«709()E-06 

0.1940268-06 

0.9075871  07 

0.1957766-06          j 

1  N61 

•0.001091 
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Figure  5B-2 

Maximum  WindOM   to  Wall    Ratio 
Heating 
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o  Figure  5B-3 

MaxifflUffl  Shading  Coefficient 
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Figure  5B-4 

Overall   Thermal   Transroi ttance  of   Opaque 

Wall    Sections 
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Figure  5B-5 

Maximum  Overall  Thermal 
Transmittance  of  Fenestration  Assemblies 
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I4S8.1M  ^PocWc pvmm wid iBlittiHten. 
df    General 

6.1.1    This  anction  containa  minlmtim 
requiremenU  for  all  building  electrical 
•yttemo.  except  required  emergency 
•ystenu. 

0.1.2    A  building  thall  be  considered 
in  compUance  with  this  section  if  the 
minlfnum  requirements  of  Section  6.3  are 
met 

flL?    Principlet  ofDetign 

6.2.1    Electric  Distribution  Systems 

6X1.1    Transformers  and  generating 
units  shall  be  si»d  as  close  as  possible 
to  the  actual  anticipated  load  (i.e.. 
ovenizing  is  to  be  avoided  so  that  fixed 
thermal  losses  are  minimized). 

6X1.2    Distribution  of  electric  power 
at  the  highest  practical  voltage  and  load 
selection  at  the  maximum  power  factor 
consistent  with  safety  shall  be 
considered.  The  use  of  distribution 
system  transformera  shall  be  minimized 

6X1.3    Tenant  submetering  can  be 
one  of  the  moat  cost-effective  energy 
conservation  measures  available.  A 
large  portion  of  the  energy  use  in  tenant 
fadUties  occun  simply  because  there  is 
no  economic  incentive  to  conserve. 

flU    Minimum  Requirements 

6X1    Electrical  Distribution  System 
6.3.1.1    All  commercial  or  multi- 
family  high  rise  residential  buildings, 
having  designed  connected  electric 
service  over  2S0  kVA.  shall  have 
electrical  energy  consumption  check 
metered  on  the  basia  of  usage  category 
or  tenant  occupancy,  depending  on 
conditions  defined  below.  For  buildings 
that  are  occupied  by  multiple  tenants, 
tba  metering  shall  be  per  tenant,  if  the 
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tenant  has  a  connected  load  of  100  kVA 
or  more.  HVAC  and  service  hot  water 
systems,  shared  among  tenants,  need 
not  meet  this  requirement  but  shall  be 
separately  metered. 

6.3.1.2    The  electrical  power  feeders 
for  each  facility  for  which  check- 
metering  is  required  shall  be  by  tenant 
and  shall  be  subdivided  in  accordance 
with  the  following  categories: 

6.3.1X1    Lighting  and  receptacle 
outlets; 

6.3.1X2    HVAC  and  service  water 
heating  systems  and  equipment:  and 

6.3.1X3    Special  occupant  equipment 
or  systems  of  more  than  20  kW,  such  as 
elevators,  computer  rooms,  kitchens, 
printing  equipment  and  baling  presses. 

6X1X4    Exception  to  Section  6^.1^ 

(a)  10%  or  less  of  the  loads  on  a  feeder 
may  be  from  another  usage  category. 

6J.1.3    The  power  feeders  for  each 
category  shall  contain  portable  or 
permanent  submetering  prior  to  or 
within  any  primary  or  secondary 
distribution  panels.  Such  provisions 
shall  include  a  separate  compartment  or 
panel  of  adeqtiate  size  and  design  to 
house  the  necessary  voltage  and  current 
transformers.  An  accessible  means  of 
attaching  clamp-on  meters  or  split-core 
current  traiuformers  shall  be  prtnided. 


6.3.1.4  The  locations  of  these  points 
of  measurement  may  be  central  or 
distributed  throughout  the  building,  as 
appropriate  to  the  layout  of  the  building. 
A  minimum  arrangement  shall  provide  a 
safe  method  for  access  to  the  enclosures 
through  which  feeder  conductors  pass, 
and  have  sufficient  space  to  attach 
clamp-on  or  split-core  ciurent 
transformers.  Hiese  enclosiu'es  may  be 
separate  compartments  or  combined 
with  electrical  cabinets  serving  another 
function.  Enclosures  so  furnisl^  shall 
be  identified  by  available  measuring 
function.  A  preferred  arrangement 
would  include  kWh  meters  and  demand 
registers,  or  a  means  to  transmit  such 
information  to  a  building  energy 
management  control  system. 

6.3.1.5  In  multiple-tenant  buildings, 
where  designed  connected  electrical 
service  is  over  250  kVA.  each  tenant 
space  having  a  total  connected  load  of 
more  than  100  kVA  shall  have  provision 
made  to  permit  check-metering  of  the 
total  tenant  load.  If  the  building  is 
served  by  a  common  HVAC  system,  the 
HVAC  loads  need  not  be  check  metered 
for  each  tenant 

6.3^    Transformers 

6.3X1    All  permanently  wired 
transformers,  that  are  part  of  the 


building  electrical  distribution  system, 
except  utility-owned  transformers  shall 
be  selected  to  minimize  the  combination 
of  no-load,  part-load,  and  full-load 
losses,  without  compromising  the 
electrical  system  operating  and 
rebability  requirements. 

6.3.2.2    If  the  total  capacity  of  the 
transformers  exceeds  300  kVA.  a 
calculation  of  total  estimated  annual 
operating  costs  of  the  transformer  losses 
shall  be  made.  This  calculation  shall  be 
based  on  estimated  hours  of  transformer 
operation  at  projected  part-load  and 
fuU-load  conditions,  and  the  associated 
transformer  core  and  coil  losses.  If 
appropriate  data  for  projecting  this 
calculation  is  unavailable,  use  Form  6.3- 
1  'Transformer  Loss  Calculation 
Estimate"  as  a  basis  for  making  the 
estimate.  The  calculations  made  in 
accordance  with  this  section  shall  be 
used  to  compare  among  types  of 
transformers  and  configurations 
available  to  the  designer  to  balance 
energy  costs  with  necessary  operating 
flexibility,  reliability  (redundancy),  and 
safety,  llie  projected  annual  energy 
costs  for  the  losses  of  the  selected 
arrangement  shall  be  retained  as  part  of 
the  electrical  design  documentation. 
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6.3  J    Electric  Motors 
ej.3.1    All  permanently  wired 
polyphaae  motors  of  1  hp  or  more 
serving  the  building,  shall  meet  the 
requirements  of  this  section.  Motors 
expected  to  operate  more  than  500  hours 
per  year  shall  have  a  minimum 
acceptable  nominal  fuU-Ioad  motor 
efficiency  no  less  than  that  shown  in 
Table  6.3-1. 

6.34.1.1    Table  6.3-1  applies  to 
motors  having  nominal  1200, 1800,  or 
3600  RPM;  with  open,  drip-proof,  or 
TEPC  enclosures.  Other  motor  types  are 
exempted  from  the  minlitinm  efficiency 
requirements  of  these  standards. 

6.3.3.1.2  Motor  efficiency  ratings 
shall  be  based  on  a  statistically  valid 
quality  control  procedure  conforming 
with  ANSI/IEEE  112-1964.  Teat  Method 
B  (Dynamometer)  using  NEMA  MG 1- 
1967  (MG  1-12.54  and  MG  1-12.55)  for 
motors  below  500  hp.  For  motors  500  hp 
and  above.  ANSI/IEEE  112-1964.  Test 
Method  B  or  Method  F  (Equivalent 
Circuit  Calculation),  shall  be  use(L 

6.3.3.1.3  Values  listed  in  Table  6.3-1 
are  nominal  efficiencies.  Minimum 
motor  efficiencies  shall  not  be  less  than 
the  corresponding  values  provided  in 
NEMA  MG  1-12M. 


T«au  «.s-t 

Miiiui  acoriMU  m.i-uMB  Moroi  EFficiacics 

nm  tiwu  »CB  NiTMMi  Noroas* 


T 1 

1         NIBIMM  **1Ct                  1 

1          MMEraa 

1      ErFiciEKT  raican     | 

1          t-« 

1            "•$                1 

1          »-• 

1            M.a                1 

1         la-if 

1            «.s                1 

1            20-«« 

t            »->                1 

1            SO-W 

t                 «>-2                      1 

1          M»-1M 

1                 *<•'                      1 

1          12S  MidAov* 

1                 «-*                      1 

1    Naurs  aa*''*<*'<a  ■•'*  ttan  7M  hour*  pw  yaar  art 
llkaiy  to  b*  c«at-«fftctivt  wttfi  •fftctaneiaa 
araatar  than  thoaa  lUtad.    Tka  aor*  aff  iciam 
■at era  ara  claaatf  iad  by  aoat  Mnufaeturara  aa 
•kt#i-a(ficlancy,*  and  ara  prasamly  avaitaMa 
far  coann  aapiicatlant  Mitk  typical  noirinai 
•fftclanciaa  tt:    Slip.  W.SX;  lOv.  VI. OX;  SOv. 
M.tX:  KMip.  VS.n;  JOOhp.  M.S.     Suidarva  far 
aoaluatina  Iha  caat  affactlvcnea*  of  high  aff iciancy 
■aiar  appltcatiana  ia  a<««>  *n  iKm  wt  W-ai  (nna). 


6.3.3.1.4    Motor  efficiency  shall  be 
tested  using  a  statistically  valid  quality 
contrul  procedure  conforming  with  the 
IEEE  112A.  Teat  Method  B  (1978) 


(Dynmometer)  fan  motors  E  below  500 
hp.  or  Teat  Method  F  (1978)  (Equivalent 
Circuit  Calculation)  based  on  no-load 
measurements  for  motors  500  hp  and 
larger. 

6.3.3.2  Motor  nameplates  shall  list 
the  minimum  and  the  nominal  full-load 
motor  efficiencies  and  the  full-load 
power  factor. 

6.3.3.3  FttU-load  motor  power  factor 
for  three-phase  motors  can  be  calculated 
from  nameplate  data  by  Equation  6.3-1: 

%  Power  Factors  (hp  x  745  x  100)/(iioininal 
effidency  x  fuU-Ioad  amps  X  rated 
voltage  xa*^. 

Equation  83-1 

6.3.3.4  Motor  horsepower  rating  shall 
not  ex(»ed  125%  of  the  calcnilated 
maximiim  load  being  seiVed.  or  the  next 
larger  standard  motor  size  if  a  standard 
rating  does  not  fall  within  this  range. 

6.3.4    Operation  and  Maintenance  of 
Electrical  Systems 

6.3.4.1    The  designer  shall  specify 
that  building  owners  be  provided  with 
written  information  that  provides  basic 
data  relating  to  the  desist  operation, 
and  maintenance  of  the  electrical 
distribution  system  for  the  building.  This 
shall  include: 

'     6.3.4.1.1    a  single-line  diagram  of  the 
"as-built"  building  electrical  system; 

6.3.4.1.2  schematic  diagrams  of 
electrical  control  systems  (other  than 
HVAC  covered  elsewhere); 

6.3.4.1.3  manufacturers'  operating 
and  maintenance  manuals  on  active 
electrical  equipment;  and 

6.3.4.1.4  the  Transformer  Loss 
Calculation  Estimate  if  required  by 
Section  6.3.2.2. 

§435.107    HMtlng.V«ntliatlon,andAir- 
CondMoning  (HVAC)  cystem*. 

7.1    General 

7.1.1  This  section  contains  minimum 
and  prescriptive  requirements  for  the 
design  of  HVAC  systems.  It  is 
recommended  that  the  designer  evaluate 
other  energy  conservation  measiu^s  that 
may  be  apphcable  to  the  proposed 
design. 

7.1.2  A  building  shall  be  considered 
in  compliance  with  this  section  if  the 
following  conditions  are  met: 

7.1.2.1  The  minimum  requirements  of 
Section  7.3  are  met;  and 

7.1.2.2  The  HVAC  system  design 
complies  with  the  prescriptive  criteria  of 
section  7.4.  For  the  design  of  HVAC 
systems  that  incorporate  innovative  or 
alternate  design  strategies,  the 
compliance  paths  set  forth  in  Section 
11.0  or  12.0  should  be  used. 


7.2   Principles  ofDeaign 

7.2.1  Control  of  Equipment  Loads 

7.2.1.1  The  thermal  impact  of 
equipment  and  applian(xs  shall  be 
minimized  by  use  of  hoods,  radiation 
shields,  'or  oUier  confining  techniques, 
and  by  use  of  controls  to  assiuv  that 
such  equipment  is  turned  off  when  not 
needed.  In  addititm.  major  heat- 
generating  eqiupment  shall,  where 
practical  be  located  where  it  can 
balan(%  other  heat  losses.  For  example, . 
computer  centers  or  kit(dien  areas  could 
be  located  in  the  north  or  northwest 
perimeter  areas  of  buildings  depending 
on  climate  and  prevailing  wind 
directions.  In  addition,  heat  recovery 
shall  be  specifically  considered  for  this 
equipment 

7.2.2  HVAC  System  Design 

7Z2.\    Separate  HVAC  systems  shall 
be  considered  to  serve  areas  expected 
to  operate  on  widely  differing  operating 
schedules  or  design  conditions.  For 
instance,  systems  serving  office  areas 
should  generally  be  separate  from  those 
serving  retail  areas.  When  a  single 
system  serves  a  multi-tenant  building, 
provisions  shall  be  made  to  shut-off  or 
set-back  the  heating  and  cooling  to  each 
area  independently. 

7.2.2.2  Spaces  with  relatively 
constant  and  weather-independent 
loads  may  be  served  with  systems 
separate  from  those  serving  perimeter 
spaces.  Areas  with  spe<nal  temperature 
or  humidity  requirements,  such  as 
(»mputer  rooms,  shall  be  served  by 
systems  separate  from  those  serving 
areas  that  require  comfort  heating  and 

'  cooling  only,  alternatively,  these  areas 
shall  be  served  by  supplementary  or 
auxiliary  systems. 

7.2.2.3  The  supply  of  zone  cooling 
and  heating  shall  be  sequenced  to 
prevent  the  simultaneous  operation  of 
heating  and  C(X)ling  systems  for  same 
space.  Where  this  is  not  possible  due  to 
ventilation  or  air  circulation 
requirements,  air  quantities  shall  be 
reduced  as  much  as  possible  before 
reheating,  recooling.  or  mixing  hot  and 
cold  air  streams.  Finally,  supply  air 
temperature  shall  be  reset  to  extend 
economizer  operations  and  to  reduce 
reheat.  recooC  or  mixing  losses. 

7.2.2.4  Systems  serving  areas  with 
significant  internal  heat  gains  (lighting, 
equipment,  and  people),  especiaUy 
interior  zones  with  little  or  no  exposure    - 
to  outside  air,  shaU  be  designed  to  take 
advantage  of  mild  or  cool  weather 
conditions  to  reduce  oraling  energy  if 
heat  recovery  systems  are  not  used. 
These  systems,  called  air  or  water 
economizers,  shall  be  designed  to 
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provid*  ■  partial  raduotkn  In  oooUag 
load*  •¥«!  when  machanlcal  oooHm 
miMt  ba  aaad  to  provkU  tk*  ramahMar 
of  tlM  load.  Eooooaiiiar  cootroh  tkall  ba 
Intagralad  wllh  tha  machanical  cooling 
(laaviog  air  tamparatura)  control*  ao 
that  Biachanli^l  oooUng  ia  only  oparatad 
whan  nacaaaary  and  ao  aupply  air  la  not 
ovarcoolad  to  a  tamparatura  babw  tha 
daalrad  aupoly  tanparatura.  Tha 
ayatama  and  coatrtua  ahall  ba  daaifnad 
ao  that  aconoaiixar  oparatioa  do«a  not 
incraaaa  haatiag  anargy  uaa.  For 
Inatanca,  aingla  fan  dual  duct  or 
multixona  avalama  that  uaa  tha  aama 
mlxad  air  planum  for  both  heating  and 
cooling  auppUaa  ahall  not  ba  uaed. 

7.2.Z5    Controia  shall  ba  provided  to 
allow  ayatama  to  operate  in  an  occupied 
mode  and  an  unoccupied  mode.  In  the 
occupied  mode,  controls  ihall  provide 
for  a  gradually  changing  control  point  a* 
ayatam  demanda  change  from  cooling  to 
heating.  In  the  unoccupied  mode, 
ventilation  and  exhauat  systema  shall  be 
ahnt  off  if  poaslbla,  and  comfort  heating 
and  oooling  ayatama  shall  be  shut  off 
except  to  maintain  "setback"  space 
condltiona.  Tha  setback  conditions  shall 
ba  tha  minlmtun  and  maximum  levels 
required  to  prevent  damage  to  tha 
building  or  ita  contents  and  provide  for  a 
reasonable  morning  pick  up  period.  Note 
however  that  night  setback  may  not 
conaerve  energy  In  buildings  with  targe 
amounta  of  thermal  mass. 

7.2.2.9    In  areas  where  diurnal 
temperature  swings  and  humidity  levela 
permit,  the  judldous  coupHng  of  air 
distribution  aystems  and  building 
atructural  mass  may  be  considered  to 
allow  the  uae  of  night-time  precoollng  to 
reduce  the  uae  of  day-time  mechanical 
cooling. 

7J2.2.7    High  ventilation,  auch  aa  in 
hoapital  operating  rooma,  can  Impoae 
enoraoue  heating  and  cooling  loads  on 
HVAC  equipment  In  these  cases, 
consideration  shall  be  given  to  the  uae 
of  recirculating  flhered  and  cleaned  air. 
rather  than  100%  outaida  air,  and  pre- 
heating outalda  air  with  aolar  systems  or 
reclaimed  heat  from  other  aources. 

7J.9    Energy  Transport  Systems 

7.2.3.1    Energy  shall  be  tranaported 
by  the  raoat  energy  efficient  meana 

Kaaibla.  The  foUouring  options,  are 
led  In  order  of  efficiency  from  the 
(most  efficient)  lowest  energy  tmnaport 
burden  to  the  higheat 

7.2.3.1.1     Blactrlc  Wire  or  Fuel  Pipe. 

7JLS.1.2    Two-Phaaa  Fhiid  Tranaler 
(Staam  or  Refrlfarant). 

7X3.\a    Single-Phase  Liquid  Fluid 
(Water.  ClyooL  BU:.).  and 

7XS.\A    Air. 

7X3.2    Tha  diatributlon  system  shall 
be  selected  to  complement  other  ayatam 


parameter*  each  as  control  stratagiaa, 
atoraga  capabllitiea.  and  oooveraion  and 
utiliiatlon  system  affidanciaa. 

7.2.3.3    Steam  Systems 

7.2J.S.1    Proviaions  for  seaaooal  or 
"non-uae  time"  shutdown  shall  ba 
Incorporated. 

7.2.3.3.2    The  venting  of  steam  and 
ingeetion  of  air  ahall  be  mlninixed  with 
the  daaign  directed  toward  Ml  vapor 


7.2  ».»  3    Sabooottng  ahall  genersily 
be  prevented. 

7.2.3.3.4    Condenaate  ahaD  be 
relumed  to  boilers  or  source  devioaa  at 
the  highest  possible  temperature. 

7.2.X4     Water  Systems 

7.2.3.4.1  Deaign  flow  quantity  shall 
be  ainiaiaad  by  deeignlng  for  tha 
maxlauai  practioal  temperature 
differential 

7.2.3.4.2  Flow  quantity  ahall  be 
varied  with  load  where  poeaible. 

7.2.3.4.3  Designs  shall  be  for  lowest 
practical  pieaaure  rise  (or  drop). 

7.2.3.4.4  Operating  and  Idle  control 
modee  shall  be  provided. 

7X3.4  J    When  locating  equipment, 
the  critical  preesure  path  ahall  be 
identified  and  the  run*  «ixed  for 
minimum  practical  pressure  drop. 

7.Z3.3    Air  Systems 

7X3.&.1    Air  flow  Quantity  shall  be 
minimisad  by  careful  load  analysia  and 
an  effective  distribution  system.  If  the 
psychometric  nature  of  the  application 
allows,  the  supply  air  quantity  shall 
vary  with  the  sensible  load  (La..  VAV 
systems).  The  fan  preasure  requirement 
anall  be  held  to  the  lowest  practical 
value.  Fan  pressure  shall  be  avoided  as 
a  source  for  control  power. 

7.2.3.5.2  Each  fan  system  shall  be 
designed  and  controlled  to  reduce 
mechanical  cooling  requirementa  by 
taking  advantage  of  favorable  weather 
conditions. 

7.2.3.3.3  T^ormal-  and  "Idle'*  control 
modes  shall  be  provided  for  the  fan 
systems  as  well  aa  the  psychometric 
systems. 

7X34L4    Duct  run  distances  shall  be 
aa  short  aa  poaalble,  and  the  runs  on  the 
critical  preaaure  path  sized  for  minimum 
practical  pressure  drop. 

7.2.4    Radiant  Heating 

7X4.1    Radiant  beating  systems  shall 
be  considered  in  lieu  of  convective  or 
all-air  beating  systems  to  heat  areaa 
%viiich  experience  InTiltration  loada  la 
exceaa  of  two  (2)  air  changes  per  hour  at 
deaign  beating  conditions. 

7.2.4.2    Radiant  heating  system* 
should  be  considered  for  areaa  with  high 
ceilinga.  for  apot  heating,  and  for  other 


applicationa  where  radiant  beattne  may 
be  more  energy  efficient  than  convective 
or  all-air  heating  systems. 

/X5    Energy  Recovery 

7XJl1    Systams  that  recover  energy 
ahould  be  conaidered  when  reiected 
fluid  is  of  adequate  temperature  and  a 
aimultanaoua  need  for  energy  axiats  lor 
a  significant  number  of  operating  houra. 

7.3    Minimum  Requirements 

7.3.1    Calculatian  Procedures 

7X1.1    Hasting  and  cooling  system 
deaign  loada  for  dbe  purpose  of  sixing 
systems  and  equipatent  shall  be 
determined  in  acoordanoe  with  the 
procedures  described  in  the  ASHRAE 
Handbook.  1985  Fundamentals  Volume. 
or  a  similar  computstiaa  procedure.  The 
design  parameter*  specified  in  sections 
7.3.1.2  tltfongh  7X1.10  shall  be  used  for 
calculational  purposes  only  and  are  not 
requirements  or  recommendationa  for 
operating  setpotnts. 

7.3.1 .2  lodoor  Design  Conditions. 
Indoor  design  tempersture  end  humidity 
conditions  for  general  comfort 
sppUcations  shall  be  in  accordance  with 
the  comfort  criteria  established  in 
ANSI/ ASHRAE  Standard  55-1081. 
"Thermal  Environmental  Conditions  for 
Human  Occupancy,"  and/or  Chapter  8 
of  the  ASHRAE  Handbook.  1985 
Fundamentals  Volume,  except  that 
winter  humidificabon  and  summer 
dehumidincation  are  not  required. 

7.3.1.2.1    Exceptions  to  Section 
7.3.1.2: 

(a)  Health  care  inadtutions  and 
almilar  facilities  where  the  indoor 
conditions  may  not  be  appropriate  for 
the  health  and  safety  of  occupants;  and 

(b)  Where  special  room  temperature 
and/or  humidity  conditions  are  required 
by  a  process  or  procedure,  other  than 
comfort  such  ss  rooms  used  for  surgery 
or  data  proceaaing. 

7.3.1.3  Outdoor  Design  Conditions. 
Outdoor  design  conditions  shall  be 
selected  for  listed  locations  from  the 
ASHRAE  Handbook,  1965  Fundamentals 
Volume,  from  the  columns  of  99%  values 
for  besting  desi^  and  2.5%  valuea  for 
cooling  design.  Locsl  weather  data  from 
the  National  Weather  Service  of  the 
National  Oceanic  and  Atmospheric 
Administration  based  on  the  same  99% 
and  2.5%  values  (or  statistically  similar 
annualized  values  such  as  0.2%  winter 
and  0.5%  summer)  may  be  need. 

7.3.1.3.1    Exception  to  Section  7.3.1.3: 
(a)  Where  necessary  to  assure  the 
prevention  of  damage  to  the  building  or 
to  material  and  equipment  writhin  the 
building,  the  median  of  annual  extremea 
for  heating  and  1%  ooianHi  for  cooling 
may  be  used. 


7X1.4    Ventilatioa.  Outdoor  air 
ventilation  rates  shall  be  selected  from 
section  M  of  ASHRAE  Standard  82- 
1981.  "Ventilation  for  Acceptable  Indoor 
Air  Quality." 
7.3.1.4.1    Exception  to  Section  7J.1.4: 
{•]  Outdoor  air  quantities,  exceedmg 
those  shown  in  ASHRAE  Standard  82- 
1961.  required  because  of  special 
occupancy  or  process  requirements, 
source  control  of  air  contaminatiaa.  or 
local  codes. 

7.3.1.5  Infiltration.  Infiltration  for 
heating  and  cooling  design  loada  ahall 
be  calculated  by  the  procedures  in  the 
ASHRAE  Handbook,  1985  Fundamentals 
Volume,  or  a  similar  computation 
procedure. 

7.3.1.6  Envelope.  Building  envelope 
heating  and  cooling  loads  shall  be  based 
on  envelope  characteristics,  suck  as 
thermal  conductance,  shading 
coefficient  and  air  leakage,  consistent 
with  the  value*  n*ed  in  die  propoeed 
building  deetgn  to  demonetrate 
compliance  with  section  S.a 

7.3.1.7  Lighting.  Lightta^  loads  shall 
be  based  on  proposed  design  lightti^ 
levels  or  power  budgets  consistent  widi 
section  3.a  Lighting  niAy  be  ignored  fbr 
heating  load  calculations. 

7.3.1.8  OtAerLoodis.  Other  HVAC 
system  loads,  such  as  those  due  to 
people  and  equipment  shall  be  based  on 
design  data  compiled  from  at  least  one 
of  the  following  sources: 

7.3.1.&1    Actual  ii:Jormation  based  on 
the  intended  use  of  the  building; 

7.3.1.8.2    Published  data  from 
manufacturers'  technical  publications 
and  from  technical  society  publications 
such  as  the  ASHRAE  Handbook,  1987 
HVAC  Systems  Applications  Volume: 

7.3.1. as    Alereza,  "Estimates  of 
Recommended  Heat  Gains  Due  to 
Commercial  Appliances  and 
Equipment"  ASHRAE  Transactions  90 
(PL  2A),  25-28  (1964); 

7.3.1X4    Default  values  to  be  used  in 
determining  the  design  energy  budget  in 
section  11.0  or  12iO  taken  ftom  Tables 
11-2. 11-3. 11-4  and  11-8;  and 

7.3.1.8.5    Other  data  based  on 
designer's  experience  of  expected  loads 
and  occupancy  patterns. 

7.3.1X6    Exception  to  Section  7.3.1.8: 

(a)  Internal  heat  gains  may  be  ignored 
for  heating  load  calculations. 

7.3.1.9  Safety  Factor.  Design  loads 
may,  at  the  designer's  option,  be 
increased  by  as  much  as  10%  to  account 
for  unexpected  loads  or  changes  in 
space  usage. 

7.3.1.10  Pick-up  Loads.  Transient 
loads  such  as  warm-up  or  cool-down 
loads  that  occur  after  off-hour  setback 
or  shutoff,  may  be  calculated  from  basic 
prirciples.  baaed  on  the  heat  capacity  of 
the  building  and  its  contents,  the  d^ree 


of  settiack.  and  desired  recovery  time,  or 
may  be  assumed  to  be  up  to  30%  for 
heating  and  10%  tat  cooUi^  of  the 
steady-state  design  loads. 

7.3.2    System  and  Equipment  Sizing 

7.3X1    HVAC  systems  and 
equipment  shall  be  sized  to  provide  no 
more  than  the  ^>ace  and  system  loads 
require,  as  calculated  in  accordance 
with  section  7.3.1. 

7.3.2.1.1    Exertions  to  Section 
7.3.2.1: 

(a)  Equipment  capacity  may  exceed 
the  deaign  load  if  the  equipment 
selected  is  the  smallest  size  needed  to 
meet  the  load  within  available  options 
of  equipment; 

(bj  Equipment  whose  capacity 
exceeds  the  design  load  may  be 
specified  if  calculations  demonstrate 
that  oversizing  can  be  shown  not  to 
increase  """i^sl  energy  use; 

(c)  Stand-by  equipment  may  be 
installed  if  controia  and  devices  are 
provided  that  allow  stand-by  equipment 
to  operate  automatically  only  when  the 
primary  equipment  is  not  operating; 

(d)  Multiple  units  of  the  same 
equipment  type,  such  as  multiple  chillers 
and  boilers,  with  combined  capacities 
exceeding  the  design  load  may  be 
specified  to  operate  concurrently  only  if 
controls  are  provided  that  sequence  or 
otherwise  optimally  control  the 
operation  of  each  unit  based  on  cooling 
or  heating  load; 

(e)  For  unitaiy  equipment  with  both 
heating  and  cooling  capability,  only  one 
function,  either  the  heating  or  the 
cooling,  need  meet  the  requirements  of 
this  subsection.  Capacity  for  the  other 
function  shall  be.  within  available 
equipment  options,  the  smallest  size 
necessary  to  meet  the  load;  and 

(f)  For  buildings  complying  with 
section  11.0  or  12.0,  equipment  of  higher 
capacity  than  the  design  load  may  be 
specified  if  the  oversized  equipment  is 
modeled  in  the  building  energy  analysis 
of  the  proposed  design  and  the  proposed 
design  complies  with  the  standards. 

7.3.3    Separate  Air  Distribution 
Systems 

7.3.3.1  Zones  in  a  building  that  are 
expected  to  operate  non-concurrenUy 
for  750  or  more  hours  per  year  shall 
either  be  served  by  separate  air 
distribution  systems,  or  off^-hour  controls 
shall  be  provided  in  accordance  with 
section  7.3.5.3. 

7.3.3.2  Zones  with  special  process 
temperature  and/or  humidity 
requirements  shall  be  served  by 
separate  air  distribution  systems  from 
those  serving  zones  requiring  only 
comfort  heating  and/or  cooling,  or 
supplementary  provisions  shall  be 


included  to  allow  the  primary  systems  to 
be  specifically  controlled  for  comfort 
purposes  only. 
7X3X1    Exertion  to  Section  73.3Jt 
(a)  Zones,  requiring  comfort  beating 
and/or  cooling,  that  are  served  by  a 
system  primarily  used  for  process 
temperature  and  humidity  control  need 
not  be  served  by  a  separate  system  if 
the  total  supply  air  to  these  zones  is  no 
more  than  25%  of  the  total  system 
sup{riy  air.  or  the  zones  total 
conditioned  floor  area  is  less  than  1000 
ft«. 

7.3.3.3    Zones  having  substantiaDy 
different  heating  or  cooling  load 
characteristics,  such  as  perimeter  zones 
in  contrast  to  interior  zones,  shall  not  be 
served  by  s  single  multiple  zone  air 
distribution  system. 

73.4    Temperature  Controls 

7.3.4.1  System  ControL  Each  HV'AC 
system  shall  include  at  least  one 
ten^)erature  control  device. 

7.3.4.2  Zone  Controls.  The  supply  of 
heating  and/or  cooling  oieigy  to  each 
zone  shall  be  controlled  by  an 
individual  thermostat  located  within  the 
zone. 

7X4X1    Exc^>tions  to  Section 
7.3.4.2: 

(a)  Independent  perimeter  systems 
may  serve  multiple  zones  of  the 
primary /interior  system  with  the 
foUowing  limitations: 

(1)  The  perimeter  system  shall  include 
at  least  one  thermostatic  control  zone 
for  each  major  building  exposure  having 
exterior  waUs  facing  ordy  one 
orientation  for  SO  contiguous  feet  or 
more;  and 

(2)  The  perimeter  system  heating  and/ 
or  cooling  supply  shall  be  controlled  by 
thermostat  controls  located  within  the 
zone(s)  served  by  die  system;  and 

(b)  A  dwelling  unit  may  be  considered 
a  single  zone. 

7.3.4.3  Zone  thermostats  used  to 
control  comfort  heating  shall  be  capable 
of  being  set  locally  or  remotely,  by 
adjustment  or  selection  of  sensors, 
down  to  55  T. 

7.3.4.4  2^ne  thermostats  used  to 
control  comfort  cooling  shall  be  capable 
of  being  set  locally  or  remotely,  by 
adjustment  or  selection  of  sensors,  up  to 
85  T. 

7.3.4.5  Zone  thermostats  used  to 
control  both  heating  and  cooling  shall  be 
capable  of  providing  a  temperature 
range  or  dead  band  of  at  least  5  *F 
within  which  the  supply  of  heatirig  and 
cooling  energy  to  the  zone  ia  shut  off  or 
reduced  to  a  minimum. 

7.3.4.5.1    Exceptions  to  Section 
7.3.4.5: 
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(a)  For  buildingt  complying  with 
Saction  IIJ)  or  12.a  daad  band  controls 
ara  not  raquirad  if.  In  tha  building 
anatgy  analyaii.  haating  and  cooling 
thannoatat  satpointa  ara  Ml  to  tba  tama 
valua  batwaan  70  'P  and  75  *P  aild 
aaaumad  to  ba  constant  throughout  tha 
yaar. 

(b)  Special  occupancy,  special  uaags 
or  construction  coda  requirements 
where  dead  band  controls  ara  not 
appropriate.  ad|ustabla  single  setpolnt 
thennoetats  may  ba  uaed:  and 

(c)  Thennoetats  that  require  manual 
changeover  between  heating  and  cooling 
modaa. 

7.3.5    Off-hour  Controls 

7.3.5.1    Each  HVAC  system  shall 
have  automatic  control  setback  and/or 
shutdown  of  aouipmenl  during  periods 
of  non-use  or  alternate  use  of  the  spaces 
served  by  tha  system. 

7.5.5.1.1    Excaption*  to  Section 
7J.S.1: 

(a)  Systems  serving  areas  axpactad  to 
operate  continuously: 

(b)  Where  equipment  with  a  full  load 
demand  of  2kW  (6S20  Btu/h)  or  less  may 
be  controlled  by  readily  accessible 
■aanual  off-hour  controls; 

(c)  Where  setback  or  shutdown  will 
not  result  la  a  dacraaaa  in  overall 
buil<tt^  anefgy  uaa. 

7.5.5.1    Outside  air  aopply  and/or 
•xkaasl  ayataaa  akall  be  a^uippaid  with 


motorized  or  gravity  dampers  or  other 
means  of  automatic  volume  shutoff  or 
reduction  during  periods  of  non-use  or 
alternate  use  of  the  spacea  served  by  tha 
system. 

7  J.5.2.1    Exceptions  to  Section 
7.3.5.2: 

(a)  Individual  ventilation  systems 
when  design  air  flow  is  3000  cfm  or  less; 

(b)  Systems  that  operate  continuously: 

(c)  When  restricted  by  code,  such  as 
at  combustion  air  intakes:  or 

(d)  When  pavity  and  other  non- 
electrical ventilatkm  systeou  may  be 
controlled  by  readily  accaaaible  manual 
damper  con  trola. 

7.330.2    Dampers  may  ba  required  in 
some  climates  to  prevent  equipment 
damage  doe  to  freezing  and/or  to 
provide  proper  warm-up  control. 

7.SAJ    Systems  that  serve  areas  that 
operate  non-concurrently  for  750  or 
more  hours  per  jrear  shall  have  isolation 
devices  and  controls  for  shut  off  or  set 
back  of  heating  and  cooling  to  each  zone 
independently.  Isolation  is  not  required 
for  zones  expected  to  operate 
continuously  or  expected  to  be 
inoperative  only  when  all  other  zones 
are  inoperative. 

7  J.5.S.1    For  buildings  where 
occupancy  patterns  are  not  known  at 
the  time  of  system  design.  Isolatioo 
areas  may  be  predesignated. 

7.3.5.3.2    Zones  may  be  grouped  into 
a  sln|^  iaolation  area  providing  tha 


total  conditioned  floor  area  does  not 
exceed  25.000  ft  ■  per  group  nor  include 
more  than  one  floor. 

7.3.6  Humidity  Control 

7.3.6.1  If  a  system  maintains  specific 
relative  humidities  by  adding  moisture, 
a  humidiatat  shall  be  provldad. 

7.3.5.2  If  comfort  humidiflcatkw  is 
provided,  the  system  shall  be  designed 
to  prevent  the  use  of  fossil  fiiel  or 
electricity  to  maintain  relative  humidity 
in  excess  of  30%. 

7.34U    If  comfort  dehumidification  is 
provided,  the  system  shall  be  designed 
to  prevent  the  use  of  fossil  fuel  or 
electricity  to  reduce  relative  humidity 
below  00%. 

7.3.7  Materials  and  Construction 

7.3.7.1    Insulation  required  by  Section 
7.3.7.2  and  7  J.7  J  shall  be  suitably 
protected  from  damage.  Inaulation  shall 
be  installed  in  accordance  with  the 
Midwest  Insulation  Contractors 
Association  'Xlomntercial  and  Industrial 
Insulation  Standards. "  1983. 

7  J.7.2    Piping  Insulation.  All  HVAC    . 
system  piping  installed  to  aerve 
buildings  and  within  buildings  shall  be 
thermally  insulated  in  accordance  wilk 
Table  73-1. 


Table  r  J-1 
Miniaus  Pipe  Inautatien  (tn.>^ 
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1.  For  ainiwB  thiclmesses  of  ettematiwe  insulation  types,  see  Section  7.3.7.2.2. 

2.  lunouta  to  individual  terainel  units  not  exceeding  12  ft  in  lei^th. 

3.  Appliee  to  recirculating  aeeticns  of  service  or  donsstic  hot  wster  systeas  and  first  8  ft  fros  storage 
tank  for  nen-reelrculating  systaas. 

4.  The  reqjired  ainiaus  thicknesses  do  not  consider  water  vapor  transaission  and  condensation.    Additional 
inaulation  and/or  vapor  retarders  nay  be  required  to  liait  water  vapor  transaission  and  condensation. 
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7.3.7.2.1    Exceptions  to  Section 
7.3.7 J: 

(a)  For  manufacturer  Inatallad  piping 
within  HVAC  aqulpmant  testad  and 
ratad  in  accordanca  with  Saction  S.3: 

(b)  For  piping  convaying  lluida  at 
tanparanirta  batwaan  U  *F  and  106  T: 

(c)  For  pipina  convaying  (luida  that 
hava  not  baan  haatad  or  coolad  through 
Um:  uaa  of  foaall  fuels  or  electricity:  and 

(d)  When  calculations  demonstrate 
that  heat  gain  and/or  heat  loss  to  or 


Whatv 

T«aUniaiuai  liuulatlon  thicknesa  lor  material 

wlllt  coiiducUvlty  K.  In. 
PR -pipe  actual  oulaidc  radlua.  In. 
t  -  Inewlatlon  thlckneaa  from  Tal>le  7.9-1.  la. 


from  piping  without  Insulation  wUl  not 
increase  building  energy  usa. 

7.3.7 .2J    Alternative  Ineulation 
Type*.  Insulation  thicknesses  in  Table 
7.3-1  are  based  on  insulation  with 
thermal  conductivities  listed  in  Table 
7  J-1  for  each  fluid  operating 
temperature  range,  rated  in  accordanca 
with  ASTM  C  335-S4,  Test  Method  for 
Steady-State  Heat  Transfer  Properties  of 
Horiaontal  Pipe  insulations,"  at  the 
mean  temperature  listed  In  the  Uble.  For 

T-PRxUl+t/PRfk-l) 

K-oonductivity  of  altemala  SMlsfial  at  the 
mean  rating  tamperatura  Indicated  la 
Tabic  7.3-1  for  the  applicable  fluid 
temperatura  rang*.  Btula/h-*Pft  • 

k>tke  lo«ver  valua  of  conductivity  llatad  la 
Table  7  J-1  for  the  applicabla  fluid 
lawpiratiiri  rante.  Btuln/h-'Ffl  * 
7*7  J    Air  Handling  System 

Insulation.  All  air  handling  ducta. 


insulating  materials  having 
conductivities  mora  than  of  those  shown 
In  the  Table  7.3-1  for  the  applicable 
fluid  operating  temperature  range  and  at 
the  mean  rating  tamperatura  shown, 
when  rounded  to  the  nearest  l/lOOth 
Btu/h*F-ft  *.  the  minimum  thickness 
shall  be  determined  in  accordance  with 
Equation  7.3-1: 


plenums,  and  otbar  endoaures  installed 
as  part  of  an  HVAC  air  distribution 
system  shall  be  thermally  insulated  In 
accordanca  with  Table  7.3-2  (This  table 
comes  from  Section  1006  of  the  1965 
Uniform  Mechanical  Code). 


Table  7.3-2 
MiniMai  Duct  Insulation^ 
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5.0*     1 

1 

1 

1 

1.  Insulation  R-values  shown  are  for  the  insulation  as  installed  and  do  not  include  filn  resistance. 
The  required  iiiniauB  thicknesses  do  not  consider  water  vapor  transmission  and  corxlensation. 
Additional  insulstfon  and/or  vapor  retarders  nay  be  required  to  liatt  vapor  transmission  and 
condensation.    For  ducts  itfiich  are  designed  to  convey  both  heated  end  cooled  air.  duct  insulation 
ahall  be  aa  required  by  the  most  restrictive  condition.    Where  exterior  walls  are  used  as  plenum 
wells,  wall  insulation  shall  be  es  required  by  the  most  restrictive  condition  of  this  Section  or 
Section  5.0. 

2.  Cooling  djcts  ere  those  designed  to  convey  mechanicelly  heated  air  or  return  ducts  in  such 
systems. 

3.  Neeting  ducts  ere  those  designed  to  corwey  mechanically  heated  air  or  return  ducts  in  such 
systems. 

4.  Insulation  resistance  measured  on  a  horizontal  plane  in  accordance  with  ASTN  €518-85  at  a  mean 
tempereture  of  75  "f  et  the  instelled  insuletion  thickness. 

5.  TD  ie  defined  es  the  temperature  difference  at  dasign  conditions  (see  Section  7.3.1)  between  the 
spece  within  which  the  duct  is  located  end  the  design  sir  temperature  in  the  duct. 

6.  Insuletion  resistance  for  nnwuts  to  terminal  devices  less  than  10  feet  in  length  need  not 
exceed  3.3  ft^'ti'F/itu. 

7.  Uncorviltfoned  spaces  include  crewl  spaces  am   attics. 
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7^7  J.1  Exception  to  $0cUon  7.3.7.X- 
Duct  liuulaHoo  ia  ao(  raqulrtd  in  any  of 
the  following  c«MK 

(a)  Manufactiinr  inatallad  planBaa. 
oaalafB  or  ductwork  foinlabad  aa  a  part 
of  HVAC  aqulpoMnt  toatad  and  ratad  in 
aooordanoa  with  aactloo  SJ;  and 

(b)  Whan  calculatlona  daoionatrala 
that  haat  fain  and/or  haat  loaa  to  or 
frooi  ducta  without  Inaulation  will  not 
Inoaaaa  bulldint  anargy  uaa. 

7.S.7.4    Duct  Coiutnctjon.  All  air 
handling  ductwork  and  planuraa  shall  ba 
oooatructad.  aractad  and  laatad  in 
aooordanoa  with  tba  fbUowiog  Sbaat 
Matal  and  Air  Conditioning  Contractor* 
National  Aaaodatioo  (8MACNA) 
Slandarda:  HVAC  Duct  SyBtun  D»9ign 
ManMl,  \9&k  HVAC  Duct  Uakagt  Tmt 
ManuaJ.  198S:  and  Pibrout  Clota 
Conttructkm  SttutdardM.  Sdi  aditioo. 
197B. 

7.S.7.4.1     Ductwork  dasipad  to 
oparata  at  static  prasaura  diffarancaa 
graatar  than  S  In.  W.C  ahall  ba  laak 
taatad  and  conform  with  tha  following 
raquiramants  of  tha  HVAC  Duct 
Ltakaft  Manual.  1995:  Taot  prooadura* 
■hall  ba  In  aooordanoa  with  thoaa 
outlinad  in  aaction  U)  of  tha  manoaL  or 
aquivalant  taat  raports  ahall  ba 
providad  In  aooordanoa  with  aactioo  9J0 
of  Iha  manual  or  aquivalant:  tha  taatad 
duct  laakaga  claaa  at  a  taat  praaaura 
aqual  to  tba  daal^  duct  praaaura  claaa 
rating  ahall  ba  aqual  to  or  laaa  than 
laakaga  claaa  e  aa  definad  in  aaction  4.1 
of  tha  manual  Laakaga  taating  OMy  ba 
limitad  to  rapraaantativa  aactiona  of  tba 
duct  tyatara  but  In  no  caao  ahall  auch 
taatad  aactiona  Induda  loaa  than  2S«  of 
tha  total  Inatallad  duct  araa  for  tha 
daaignatad  praaaura  claaa. 

74.7  Al    Whara  supply  ductwork 
daalgnad  to  oparata  at  static  praaaaia 
diffarancaa  from  mn.  to  2  in.  W.C  aia 
localad  outslda  of  tha  condiUonad 
apaoa.  Including  ratuni  planuma.  |oiata 
shall  ba  saalad  la  aooonUnoa  with  Baal 
aaaa  C  as  daflnad  In  tha  8MACNA 
manuala  rafarancad  abova.  Praaaura 
aanaltiva  tapa  shall  not  ba  uaad  aa  tba 
primary  saalant  for  such  ducts  daslptad 
to  oparata  at  l  In.  W.C  praaaura 
diffaranoa  or  graatar. 

7JL4    Comphtion  Raqulrtntnl* 

7JA1     An  oparatint  and 
nuintananca  manual  shall  ba  providad 
to  tha  building  ownar.  Ilia  oianual  shall 
Induda  baalc  data  ralatii^  to  Iha 
oparatioa  and  malntananca  of  HVAC 
systama  and  aquipmant.  Raquirad 
routlna  malntananca  actions  shall  ba 
olaariy  idantiflad  Whara  appUcabla. 
HVAC  controls  information  such  as 
diagrams,  schamatica.  control  saquanca 
daacriptiooa.  and  maiotananoa  and 


calibration  Information  shall  ba 
indttdad. 

7 J4J    Air  syataa  balandng  ahall  ba 
accioinpltahad  in  a  manf>^  to  f*"**"*** 
throttling  loaaaa  and  than  fan  spaad 
shall  ba  adfoatad  to  aiaal  daai^  flow 
ooaditfcina.  Balandng  procaduraa  shaU 
ba  In  aocwdanoa  wiOi  thoaa  aatabliahad 
by  tha  National  teviroomantal 
B^andi^  Buraav  (NB8B).  tha 
Aaaodation  of  Air  Balancing  Coandl 
(AABC).  or  similar  procaduraa. 

74A1.1    Rxotption  to  tocbon  7.Xa2: 

(a)  Dampar  throttling  may  ba  usad  for 
air  system  balandng  with  fan  owtora  of 
1  hp  or  laaa.  or  If  throttling  raaulu  In  no 
graatar  than  Vk  hp  fan  horsapowar  draw 
abova  that  raquirad  If  tha  fan  spaad 
wara  adfuatad. 

74A3    Hydronic  svstam  balancing 
ahall  ba  aocoaapMahad  In  a  manner  to 
mfaitiiitM  throtding  loaaaa  and  than  tha 
pump  Impeller  shall  be  trimmed  or  pump 
spaed  shall  be  ad)uatad  to  meet  design 
flow  conditions. 

7444.1    Sxcopthnt  to  fcUon  7.XB^ 
Valva  throttling  may  ba  usad  for 
hvtironic  systems  balancing  under  any 
of  the  following  cooditiona: 

(a)  Pumpa  with  pump  motors  of  10  hp 
andleaa: 

(b)  If  throttling  resalts  in  pump 
honepower  draw  no  greater  than  3  hp 
above  that  raquirad  if  tha  impeller  were 
trimmed; 

(c)  To  raaarva  additkmal  pump 
preaaur*  capability  In  open  circuit  piping 
systems  subfact  to  foulina.  Valva 
throttling  praaaura  drop  shall  not  exceed 
that  expartad  for  future  fouling:  or 

(d)  Where  It  oaa  be  ahown  that 
throttling  will  not  incraaae  overaU 
building  energy  use. 

744.4    HVAC  control  systems  shall 
be  tested  to  assure  that  control  elements 
are  calibrated,  ad|usted.  and  in  proper 
working  ooMdition 

r.4    Htatit^  Vmtilation  and  Ait- 
CondMomiim  (HVAC)  Syetame— 
Ptmcriptiv  Compliamm  AJtmnmthm 

7.4J   lentContavit 

74.1.1    Zone  Ihermoatatle  and 
hamldiatatk:  oootrols  shall  be  capable  of 

operating  in  sequence,  the  supply  of 
heeling  and  cooling  energy  to  the  lona. 
Tlia  coatrola  shall  prevent 

74.1.1.1    Reheating  (heating  air  that 
Is  cooler  dian  system  mixed  air): 

74.1.14    Racooling  (cooling  air  that  is 
warmer  than  system  mixed  air); 

7.4.1.14    Mixing  or  tha  simultaneous 
supply  of  air  that  has  been  previoualy 
■achanlcally  heated  and  air  that  has 
baan  previously  cooled,  either  by 
mechanical  refrigeration  or  by 
aoonomiaar  syttaaia;  and 


7.4.1.1.4    Other  simultaneous 
oparatlon  of  heating  and  cooling 
syalans  to  one  lone. 
7.4.14    Exception*  to  Section  7.4.1.1: 
74.1X1    Variable  air  volume  systems 
that  during  periods  of  occupancy,  are 
deaignad  to  reduce  the  air  supply  to 
eech  lone  to  a  minimum  before 
reheating,  racooling.  or  mixing  daring 
periods  of  occupancy.  The  minimum 
volume  aetting  shall  be  no  greater  than 
the  larger  of  the  following: 

(a)  aOK  of  the  peak  supply  volume: 

(b)  Hm  mtniiiim  volume  required  to 
■eat  the  ventilatioB  requirements  of 
Section  74.1.4:  and 

(c)  a4  cfm/ft*  of  oondibonad  aone 
area.  In  addition,  supply  air 
temperatures  shall  be  automatically 
laaet  based  on  representative  building 
loadi  or  ootside  air  temperature  by  at 
least  25%  of  tha  difference  between  tha 
deaign  supply  air  and  room  air 
temperature.  2U>nes  expected  to 
experience  relatively  constant  loads, 
such  as  interior  zones,  shall  be  designed 
for  the  fully  reaet  supply  tenperatare. 
Supply  air  reset  control  Is  not  required  if 
calculations  demonstrate  that  it 
Increases  overaU  building  energy  use: 

7.4.1.24    Zones  where  spadal 
pressurization  relationahipa  or  croaa- 
oontamination  requirements  are  audi 
that  variable  air  volume  systeou  are 
impractical,  auch  as  some  areas  of 
hoapltals  and  laboratories.  In  these 
cases,  systems  shall  indude  automatic 
auppiy  air  reaet  coatrola  In  accordance 
with  aactkm  74.14.1  above: 

74.144    At  laaat  75%  of  the  eneigy 
for  reheating  or  providing  warm  air  in 
mixing  systons  Is  provided  from  site- 
recovered  energy  that  would  otherwiae 
be  wasted,  or  from  non-depletable 


7.4.14.4    Zones  where  specific 
humidity  levels  are  required  to  satisfy 
process  needs,  such  as  computer  rooms 
and  museums  (see  section  7444):  and 

74.144    Zonae  with  a  peek  supply 
air  qaantity  of  SOt  cfaa  or  laaa. 

7.4J   Eoonamixer  Controb 

744.1    Each  fan  aystem  shall  be 
dasiywd  to  take  advantage  of  fovorable 
weather  conditkau  to  reduce 
mechaalral  cooling  raquireaienta.  The 
system  shall  induda  either  of  the 
following: 

7.44.1.1    A  temperature  or  enthalpy 
air  economizer  system  that  is  capable  of 
automatically  modulating  outside  air 
and  return  air  dampers  to  provide  up  to 
85%  outside  air  for  cooling:  or 

7.44.14    A  water  economizer  system 
that  Is  capable  of  cooling  supply  air  by 
direct  and/or  Indirect  evaporation.  The 
aystam  shall  ba  designed  and  controlled 
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to  be  able  to  provide  100%  of  the  system 
cooling  load  at  outside  air  temperatures 
of  60  T  dry-bulb/45  *F  wet-bulb  and 
below.  Each  economizer  system  shall  be 
capable  of  providing  partial  cooling 
even  when  additional  mechanical 
cooling  is  required  to  meet  the 
remainder  of  the  cooling  load. 

7.44.14    Exceptions  to  Section 
7.4.Z1: 

(a)  individual  fan/cooling  units  with 
supply  capadty  of  less  than  3.000  cfrn  or 
a  total  cooling  capadty  less  than  904)00 
Btu/h.  The  total  capadty  of  such  units 
per  building  complying  by  this  exception 
shall  not  exceed  800,000  Btu/h  per 
building  or  10%  of  the  total  installed 
cooling  capadty,  whichever  is  larger; 

(b)  Systems  with  air  or  evaporatively 
cooled  condensers  and  for  which  one  of 
the  following  is  true: 

(1)  The  system  is  located  where  the 
quaUty  of  the  air,  as  defined  in  ASHRAE 
Standard  92-1991.  is  so  poor  as  to 
require  extensive  treatment  of  the  air, 
and 

(2)  Calculations  indicate  that  the  use 
of  outdoor  air  cooling  affects  the 
operation  of  other  systems,  such  as 
humidificatioa,  dehumidification,  and 
supermarket  refrigeration  systems  and 
will  increase  overall  building  energy 
use; 

(c)  Calculations  demonstrate  that  the 
overall  building  energy  use  for 
alternative  designs,  such  as  internal/ 
external  zone  heat  recovery  systems, 
are  less  than  those  for  an  economizer 
system; 

(d)  The  system  ia  located  where  the 
outdoor  summer  wet-bulb  design 
condition  (2.5%  occurrence.  ASHRAE 
Handbook.  198^  Fundamentals  Volume) 
is  more  than  72  *F  and  annual  HDD65 
are  less  than  2.000: 

(e)  Systems  that  serve  envelope 
dominated  spaces  whose  design  space 
sensible  cooling  load,  excluding 
transmission  and  infiltration  loads,  is 
less  than  or  equal  to  transmission  and 
infiltration  losses  at  an  outdoor 
temperature  of  00  *F: 

(f)  Systems  serving  residential  spaces 
includkig  hotel/motel  rooms; 

(g)  Cooling  systems  for  which  75%  of 
its  annual  energy  consumption  is 
provided  by  site-recovered  energy  that 
would  otherwise  be  wasted,  or  from 
non-draletable  energy  sources:  and 

(h)  The  zone(s)  served  by  the  system 
each  have  operable  openings  (windows, 
doors,  etc.).  the  openable  area  of  which 
is  greater  than  5%  of  the  conditioned 
floor  area.  This  exception  applies  only 
to  spaces  open  to  and  within  20  ft  of  Uw 
operable  openings.  Automatic  controls 
shall  be  provided  that  lockout  system 
mechanical  cooling  when  outdoor  air 
tei.iperatures  are  less  than  80  *F. 


7.44.2    Economizer  systems  shaU  be 
capable  of  providing  partial  cooling 
even  when  additional  mechanical 
cooling  is  required  to  meet  the 
remainder  of  the  cooling  load. 

7.444.1    Receptions  to  Section 
7.4.ZZ 

(a)  Dired  esqmnsion  systems  may 
include  controb  to  reduce  the  quantity 
of  outside  air  as  required  to  prevent  coU 
frosting  at  the  lowest  step  of  compressor 
unloading.  Individual  direct  expansion 
units  that  have  a  cooling  capadty  of 
180,000  Btu/h  or  less  may  use 
economizer  controls  that  predude 
economizer  operation  whenever 
mechanical  cooling  is  required 
simultaneously;  and 

(b)  Systems  in  climates  with  less  dian 
750  average  hours  per  year  between  8 
a.m.  and  4  p.m.  when  the  ambient  diy 
Inilb  temperatures  are  between  55  *F 
and  89  *F  inclusive.  See  Attachment  5A 
for  climate  data  for  234  U.S.  cities. 

7.444    System  design  and 
economizer  controls  shall  be  such  that 
economizer  operation  does  not  increase 
the  building  heating  energy  use  during 
normal  operation. 
7.44.3.1    Exception  to  section  7.4.2.3: 
(a)  At  least  75%  of  the  energy  for 
heating  is  provided  from  site-recovered 
energy  that  would  otherwise  be  wasted, 
or  from  non-depletable  energy  sources. 

7.4 J    Fan  System  Design  Requirements. 

7.4.3.1    The  following  design  criteria 
apply  to  all  HVAC  fan  systems  used  for 
comfort  heating,  ventilating  and/or 
cooling.  For  the  purposes  of  this 
subsection,  the  energy  demand  of  a  fan 
is  the  sum  of  the  demand  of  all  fans  that 
are  required  to  operate  at  design 
conditions  to  supply  air  bom  the  heating 
and/or  cooling  source  to  the  conditioned 
space(8)  and  return  it  back  to  the  source 
or  exhaust  it  to  the  outdoors. 

7.4.3.1.1    Exceptions  to  section  7.4.3.1: 

(a)  Systems  with  XoXal  fan  system 
motor  horsepower  of  10  hp  or  less; 

(b)  Unitary  equipment  for  which  the 
energy  used  by  the  fan  is  considered  in 
the  efficiency  ratings  of  Section  8.0;  and 

(c)  Total  fan  energy  demand  need  not 
include  the  additional  power  required 
by  air  treatment  or  filtering  systems 
with  final  pressure  drops  in  excess  of  1 
in.  W.C. 

7.4.3.2    Constant  Volume  Fan  Systems. 

7.4.34.1    For  supply  and  return  fan 
systems  that  provide  a  constant  air 
volume  whenever  the  fans  are  operating, 
the  power  required  for  the  combined  fan 
system  at  design  conditions  shall  not 
exceed  04  W/cfin  of  supply  air. 


7.43.3    Variable  Air  Volume  (VA  V) 
Fan  Systems. 

7.444.1    For  supply  and  return  fan 
systems  that  vary  system  air  volume 
automatically  as  a  function  of  load,  the 
power  required  by  the  motors  for  the 
combined  system  at  design  conditions 
shall  not  exceed  145  W/cfrn. 

7.4444    Individual  VAV  fans  %vith 
motors  75  hp  and  larger  shall  include 
controls  and  devices  necessary  for  the 
fan  motor  to  control  demand  to  no  more 
than  50%  of  design  wattage  at  50%  of 
design  air  volume,  based  on 
manufacturer's  test  data. 

7.4.4    Pumping  System  Design  Criteria. 

74.4.1    The  following  design  criteria 
apply  to  all  HVAC  pumping  svstems 
lued  for  comfort  heating  and/or  cooling. 
For  the  purposes  of  this  section,  the 
energy  demand  of  a  pimiping  system  is 
the  sum  of  the  demand  of  all  pumps  that 
are  required  to  operate  at  design 
conditions  to  supply  fluid  from  the 
heating  and/or  cooling  source  to  the 
conditioned  space(s)  or  heat  transfer 
device(s)  and  return  it  to  the  source. 

7.4.4.1.1    Exception  to  section  7.4.4.1: 

(a)  Systems  with  total  pump  system 
motor  horsepower  of  10  hp  or  lesa. 

7.4.44    Friction  Rate.  Piping  systems 
shall  be  designed  at  a  design  friction 
pressure  loss  rate  of  no  m<He  than  AJO  ft 
of  water  per  100  equivalent  ft  of  pipe. 
Lower  friction  rates  may  be  required  for 
proper  noise  or  corrosion  control 

7.4.4.3     Variable  Flow.  Pumping 
systems  that  serve  control  valves 
designed  to  modulate  or  step  apea  and 
dose  as  a  function  of  load.  shaU  be 
designed  for  variable  fluid  flow.  The 
system  shall  be  capable  of  reducing  flow 
to  50%  of  design  flow  or  less.  Flow  may 
be  varied  by  one  of  several  methods, 
induding.  but  not  limited  to.  variable 
speed  driven  pumps,  staged  multiple 
pumps,  or  pumps  riding  their 
characteristic  performance  curves. 

7.4.4.3.1    Exceptions  to  section  7.4.4.3: 

(a)  Systems  where  a  minimum  flow 
greater  than  50%  of  the  design  flow  ia 
required  for  the  proper  operation  of 
equipment  served  by  the  s)rstein,  such  as 
chillers; 

(b)  Systems  that  serve  no  more  than 
one  control  valve: 

(c)  Where  the  overall  building  energy 
use  resulting  from  an  alternative  design, 
such  as  a  constant  flow/variable 
temperat\ire  pumping  system,  is  no  more 
than  those  from  a  variable  flow  system; 
and 

(d)  Systems  that  include  supply 
ten4>eratuje  reset  controls  in 
accordance  with  section  7.4.54  without 
exceptiotL 
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7.4.3    Sy9itin  T»mp»ratun  lUaH 
Control*. 

74.S.1    AirSyttung-SyttmoM 
•upplyinf  heated  or  cooled  air  to 
multipia  lOBC*  ahaD  iadede  oontroU 
that  ■otometlceltjr  reeet  tuppty  air 
tmperatuTM  by  repreeenUtlve  buUdtng 
load*  or  tj  outalda  air  tamparatuie. 
Tamperature  ahaH  be  reaet  by  at  leett 
2511  of  the  deelp  toppiy-aii^to-rooin-atr 
tempereture  dilleience.  Zonea  thet  aie 
expected  to  experience  raletlTetjr 
cooeteiri  kieda,  aoch  aa  tnterlor  lonea. 
ahaU  be  deelpied  far  the  foUy  reaet 
aupply  temperature. 

7AA.\.i    Exctpthim  to  ttetkm  T.4J.1: 

(a)  8)ra«aaia  which  ooo^Uy  with 
aectlon  7.4.1  without  uaing  axceptiona  in 
aectloaa  7.4.1X1  or  7.4.1X2:  and 

(b)  Where  it  can  be  ahown  thet  auppiy 
air  tenperetura  reeet  increeaea  overell 
buildiaf  annaal  anernr  coala. 

7.4X2    Hydroidc  Sy»iom$.  Satama 
avpplyli^  heated  and/or  chilled  water 
to  comfort  conditioning  ayateaa  ahall 
induda  oontrola  that  autoaaaticaUy  reaet 
aupply  water  tempefaturae  by 
repreeeatetiva  boildinf  loada  (inchkUng 
return  weter  temperature)  or  by  outaide 
air  teiaperetere.  Temperature  ahall  be 
reaet  bf  at  leaat  2M  of  the  daaign 
aupply-to-retam  water  tempereture 

7.4X2.1    Exc^itiotm  to  oocdon  7.4X^ 
(e)  Syataoaa  that  comply  with  taction 
7.4.4.S  withoot  exception: 

(b)  Whara  It  can  be  ahown  that  supply 
temperature  reaet  Increeaea  overall 
buildint  annual  energy  uar. 

(c)  Syatema  for  which  aupply 
tempereture  raeet  oontrola  cannot  be 
Implemenled  withoot  cauaing  improper 
operation  of  heeting.  cooling, 
humidification.  or  dahumidlncation 
ayatama:  or 

(d)  Svatama  with  leaa  than  600000 
Btu/b  OMign  capedty. 


conditiona.  The  Informetioo  ahell  elao 
induda  performance  data  for  modea  of 
equipment  oparatioa  and  at  ambient 
coniUtiona  aa  apedfled  in  the  minimum 
equipment  performance  requirementa 
below. 

A2J    Sourct  Sywttau 

gXXl    TealawforHVAC 

eqi^poMot  operetka  et  the  M^ieat 
eAdendee.  coaveraion  detrioea  ahall  be 
iiieahad  le  hmd  taKrementt,  and 
operetka  of  BBoddea  ahall  be 


Ai    Control 

B.1.1    Thia  aectkm  containa  minimum 
requireaMnta  for  fundamental  to  good 
practice  and/or  the  minimum  acceptable 
atate-of-the-art  in  energy  effident 
irVAC  equipment. 

8.1Jt    A  building  shall  be  conaidered 
in  compliance  with  thia  aectlon  if  the 
iwinimiim  foquireBienta  of  Section  tJ  are 
met 

X2    Principho  ofDotign 

8X1    The  rete  of  energy  input(a)  and 
the  heating  or  cooline  output(s)  of  all 
HVAC  producta  ahall  be  aacertained. 
This  information  shall  be  based  on 
equipment  in  new  condltioa  and  ahall 
cover  full  loed.  partial  load,  and  standby 


syatema  ahal  aever  be  need  to 
small  aeeeooal  loads  (04..  a  lerge 
heetliM  hotter  to  aerve  a  aanuner  servtee 
wetwheetiag  loed).  Spwdfic  "low  kiad" 
uniU  shall  be  incorporeted  in  die  design 
where  prolongsd  «ee  at  minimal 
capadtlea  ie  expected. 

8XX2    Storege  techniquea  shoukl  be 
used  to  level  or  dlatrlbute  loada  that 
vary  on  a  thae  or  spetial  baala  to  allow 
operatiao  of  a  devioe  at  maximum  (full- 
load)  effidency. 

SXZa    All  equipment  ahall  be  the 
meet  efBdent  (or  higheat  CX)P)  practkaL 
at  both  design  and  reduced  capadty 
(part-load)  operating  conditiona. 

8XX4    Fluid  temperatures  for  heating 
equipment  shall  be  aa  low  as  practical 
and  for  cooling  equipment  as  hi^  as 
practical  while  meeting  loads  and 
minimizing  flow  quantities. 

&J    Minimum  Requirement* 

AXi    Equipment  Efficiency 

•X1.1    Minimum  Equipment 
Efficiency.  Equipment  ahall  have  a 
minimum  efDdency  at  the  apedfled 
rating  conditiona.  not  leaa  than  the 
vahiea  ahown  In  Tables  S.3-1  through 
•.3-10.  Minimum  effldenciea  for 
equipment  uaing  chlorofluorocarbona 
(CFCa)  refrigerants  reflect  the 
•aaumptlon  that  the  nae  of  certain 
refrigerants  may  be  restricted  becaoae 
of  osone  layer  depletion  concema. 

a.S.1.2    Data  furnished  by  the 
equipment  supplier  or  certified  under  a 
nationaHy-racogpiaed  certification 
program  or  rating  procedure  may  be 
used  to  satlafy  thisae  requirements. 

axlJ    Integrated  Part-Loed  Value 
(IFLV)  ie  the  deeoiptor  for  part-load 
effldmcy  for  certain  typee  of 
equipment  The  IPLVs  are  found  ia  the 
referenced  ARI  Standarda.  Compliance 
with  minimum  affldency  requirements 
apecified  for  certain  HVAC  equipment 
ahall  Include  compliance  with  part-load 
requirements  as  well  as  standard  or  full- 
load  requirementa. 

8X1.4    If  nationally-recognieed  teat 
procedures  for  combined  equipment  are 
not  available.  efBciendea  for  aervice 
water  heating  shall  be  determined  using 


data  provided  by  equipment  and 
component  manafacturara.  employing 
reasonable  aasumptiona  oonceraing 
uncertain  parameten. 

8.9.1.5    Omiaeioo  of  minimum 
performance  requirementa  for  certain 
daaaea  of  HVAC  equipment  doea  not 
predude  use  of  such  equipment  where 
appropriate. 

AX2    Field  Assembled  Equipment  and 
Components 

•XXI    Where  oomponenta.  aoch  aa 
indoor  or  ookbor  ooila.  from  mora  than 
one  manufocturer  are  need  ea  porta  of  a 
cooling  or  heatlag  unit  tt  shall  be  the 
responettiillty  of  the  system  designer  to 
specify  component  effldendea.  whidi 
when  combined  will  provide  equipment 
thet  la  in  oomplianoe  with  the 
requirements  of  these  standards,  based 
on  deta  provided  by  die  component 
menn&cturera. 

8JX2    Total  oft-aite  energy  input  to 
the  equipment  shall  be  detennined  by 
combining  \he  energy  inputs  to  all 
componenta.  elenients.  end  acceaaories 
induding  but  not  limited  to 
oompreeeor(a).  internal  circulating 
pump(a).  condenaer-air  fan(s). 
evaporative-condenaer  cooling  water 
pump(a).  purge  devices,  viscosity  control 
heaters,  and  controls. 

8.3X3    Heat-Operated  Water 
Chilling  Package.  Double-effect,  heat- 
operated  water  chilling  packages  shall 
be  used  in  Heu  of  single-effect 
equipment  due  to  their  higher  effidency. 
except  where  the  energy  input  is  from 
low  temperature  waate-heat  or  noa- 
depletable  energy  aourcea. 

A  JU    Equipment  Controls 

B.3.3.3    Heat  pumps  equipped  with 
supplementary  resistance  heatera  for 
comfort  heating  shall  be  installed  with  a 
control  to  prevent  heater  operation 
when  the  heating  load  can  be  met  by  the 
heat  pump.  A  two-atage  room 
thermostat  that  controls  the 
supplementary  heat  on  its  second  stage, 
will  meet  this  requirement 
Supplementary  heater  operation  is 
permitted  where  it  can  be  shown  that 
supplementary  heating  reduces  energy 
use.  Supplementary  heater  operation  is 
permitted  during  short  transient  periods 
of  less  than  15  minutes  during  defrost 
cycles. 

8.3X3.1    Controls  shall  provide  a 
means  of  activating  the  supplementary 
heat  source  on  an  emergency  basis  and 
a  viaible  indicator  ahall  be  provided  to 
indicate  the  emergency  heat  sUhu. 

8.3.3.4    Cooling  Equipment  Auxiliary 
Controls.  Evaporator  coil  froating  and 
excessive  compressor  cycling  at  part- 
load  conditiona  ahall  not  be  controlled 


by  uae  of  either  hot  gas  by-pass  or 
evaporator  pressure  regulator  control. 

8.3.4    Comfort  Heating  Equipment 

&3.4.1    The  designer  shall  obtain  data 
and  infortiiation  from  ^e  manubctnrer 
of  electric  resistance  comfort  heating 
equipment  regarding  full-load  and  part- 
load  energy  consumption  of  the  heating 


equipment  over  the  range  of  voltages  at 
which  the  equipment  is  intended  to 
operate.  All  auxiliaries  required  for  the 
operation  of  the  heater  equipment  such 
as,  but  not  limited  to  fans,  pumps, 
viscosity  control  heaters,  fuel  handling 
equipment  and  blowers  shall  be 
induded  in  the  energy  input  data 
provided  by  the  manufacturerfs). 


8.3.5    Maintenance 

8.3.5.1    nvvisions  shall  be  made  to 
provide  necessary  preventive 
maintenance  information  to  maintain 
effident  operation  of  all  HVAC 
equipment. 
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T«b(«  8.S-1 
ttar^M^  Rattnt  Condi tlona  and  HintMi  Pvrfc 
Unltwv  Air  C«id«t1vwr«  «id  HMt  Punps  -  A«r-Cool«d.  Il«etr1c«lly-qp«^t«d 
«1».000  ItWh  CooUrm  C^Mtty  •  lx«»pt  PtckagMt  Ttmlrwl  and  RoM  Air  Conditiontr* 


1                                   • 

1    R«f«r«nc«        1 
1    ttaidirdi        \ 

r 

Citafory                     |l 

Nwaaaj 

SUbcatatory  t  iating  Condition        j 
(Outdoor  Tanpa.  "P)                 I 

NiniauB          1 
Pai  focBBnr^      | 

<tf  .000  itu/h                           1 
Coolina  Capwity                    j 
CooUn*  Noda                          j 

1     1 

fffllff>ll  Katina^                                     1 

1    Ml  210-81      1 
1     ARI  240-81       1 

Iplit-Systaa                                         1 
Sinala-Packaga                                        1 

10.0  SER        1 
9.7  SCER         1 

1     ARI  210/          1 
1     240-84              1 

<tf.000  Btu/h                           I 
Caolina  Capacity                    | 
Coellna  Noda                          | 

S    1 

ifwidird  Rating  (?S  A]                        1 

Iplit-SyttaMft  Singla-Pkg.                    { 

9.5  EER           1 

Split-Syttaai  t  Singla-Ptcg. 

8.5  IPLV        1 

>«5,000  <1S5.000  itu/h 
1      CooUna  Noda 

All 

lt«idard  latino  (95*1 

8.9  EER          1 

Intaoratad  Part-Loact  Yflua  (80  db) 

8.3  IPLV        1 

1      <«5,000  itu/h 

I      Coplini  Capacity 

j      Naatini  Noda  (Moat  Pu^pa) 

1 
1       1 

1     ftfM«tV  ,111129^ 
1    Split-tyataM 
1     Singla-Packaga 

1        6.6  NSPf        I 
1         6.6  MSPf         1 

1      <«5,000  itu/h 
1      Coelini  Capacity 
1       Hootint  Noda 

1      3 

1    SDlit-Svatm  1  ffinola  Pica. 

1     Niflh  Taap.  iating  (47db/43Mb} 
1    Low  Tamp.  Rating  (17<^1$/«^) 

1        3.0  OOP          t 
1        2.0  OOP          1 

1      £tf.000  <1S5,000  itu/h 
1      Cooling  Capacity 
1      Hooting  Noda 

1     All 

1     Niflh  Tamp.  Rating  (47db/4S«A) 
1     LOW  Taap.  Rating  (17A/1SMb) 

1        3.0  OOP          1 

1        2.0  COP          1 
.!_ — 1 
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TaMa  8  3-2 
Standard  Rating  Condi tiona  and  Ntniaua  Perforaancc 
Unity  Air  Conditionera  and  Neat  Puipa  -  Evaporatiwely-Coolad.  ElcctricallyOperatad  -  Cooling  Node 
<13S.000  itu/ti  Cooling  Capacity  •  Except  Packaged  Terainal  and  Roan  Air  Conditioners 


T 


Reference 
Standards 


ARI  210-81 


ARI  210/ 
270-84 


CTI  201  (86) 


Category 


■C65.000  itu/h 
Cooling  Capacity 


<65,000  itu/h 


>65,000  <13S.000 
Btu/h 


>65.000  <135.000 
itu/h 


Rating  Condition  **r 
Indoor  Teap.        Outdoor  leap. 


I 

I         Niniaua 
I      P«rfonaanf« 
-\ 


Standard  Ratina 
80(l>/67Hb  95db/75Mb 


I 

\ 

I 

I    9.3  EER 

H 


I 

Integrated  Part-toad  Value  (a0db/67Mb)    |    8.5  IPLV 


+ 


Standard  Bating 
80(l>/67ub  95<l>/75wb 


I 

I    10.5  EER 

■i 


I 
Integrated  Part-Load  Value  (80db/67wb)    |    9.7  IPLV 

I 


1.  To  bP  eenafatant  irtth  Hatioral  Appliance  Energy  Conaervation  Act  of  1987  (P\A.  L.  100-12) 
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TibI*  8.3-3 
standard  Rat<n|  Condi  tiona  t  N<n<aui  Ptionmre* 
yatar-Cootad  Air  Condltienara  and  Naat  ^apa  -Coeiint  Noda 
<13S,000  Stu^  Cool  ins  Capacity  •  Elactrleally-O^oratad 


T 


■afaranca 
Standard 


UMar-Soure* 


Ml  320-86 
CTt  201  (8i) 


•rounduatar • Coot  ad 


Ml  S25-aS 


Uatar-Coelad 

unitary 

Air  Candltlanara 

Ml  210-«1 

Ml  2101/aM-M 

CTI  201  (M) 


Catatary 


<tf  .000  Itu/h 
Coelina  Capacity 


>«S.00O  413S,000  SttVli 
Coo4tnf  Capacity 


<1».000  Stu/H 
Cool Ins  Capacity 


<«5.000  Stu/h 
Coetlnt  Capacity 


£69.000  <135.000  itu/h 
Ceallni  Capacity 


latins  Condition  *F 
indoor  Air  Cntarlm  Uatar 


Itardard  Satina 


80itii/67wb 


a0db/67iib 


standard  latina 


80dkk/67^ 


Standard  Satina 
70  f  Entarinp  Uatar 


LOM  Ta^aratura  tetlni 
SO  r  Entarint  Uatar 


standard  Sattna 


00db/67Mb 


Intaaratad  Part-Load  Vaiua 
7S  r  tntarlng  Uatar 


standard  Satlna 


80dbt^«7Ub 


Ninii 


9.3  EER 


10.2  EER 


10.5  EER 


11.0 


11. S 


9.3  EER 


•J  IPiM 


10.S  EER 
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Tabla8.S-4a 
Standard  Rating  Conditlona  and  NiniauB  PerforMnca 
Fackagad  Tcnainal  Air  Condi tlonara  and  Neat  Piapa 
Alr-Coolad,  Electrical ly-Oparatad 


1               — — j — , , 

1    Reference      j                    Category                    j      SiAcatcgory « Rating  Condition       |              Niniaa             | 
1    Standard*      |                                                        j                (Outdoor  Tc^pe.  <*F)                j           Perforwice           | 

I                         I         l>TAC's  C  PTAC  N.P.'*^           1             Standard  Rattr«  (95  db>             |      10.0-(.16  x  C^.        | 
1     ARI  310-87    j                   Cootire  Node                   |                                                                   (       (Stu/h>/1000)  EER      \ 

I  1                                                          1            Lou  Tei^p.  Rating  (82  db)^            |       12.2-(.20  k  C^.         | 

II  1                                                                       1       (8tu/li)/1000)  EER       1 

1    ARI  380-87    1      PTAC  N.P. 'a  •  Keating  Node      j         Standard  Rat ir«  (47db/43Mb)         |              2.7  OOP              | 

' L_ J __ L_                                                      1 

1.  For  Mil ti -capacity  aquipaent  ttie  mnliBMi  perfonnnce  shall  ^iply  to  each  capacity  atep  prmrided  and 
allowed  by  the  controls. 

2.  If  the  wtit's  capacity  is  leas  than  7000  Btu/h,  use  7000  Btu/h  in  the  calculation.    If  the  intt's  capacity 
it  greater  than  15000  8tu/h.  use  15000  Btu/h  in  the  calculation. 


4681 
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TaMe  •.S-4b 
ttwdvd  tatint  CmMtXmm  ft  Mi 
Air  OonMtlenwv  mi  mm  Mr 


f— 1- [ 

1  SeferenM  |  Orteeory  1  •«•«•■  Ferrer««ce  | 
1    Mttl/AMH  MC-1-K      j                                                                                          1                                             1 

1  1  WitlMut  RewerM  Cycle  end  y<tli  Lawwred  SttfM  j  j 
1  1  «MMtt(^  1  8.eKi  1 
1  1  >  MOO  <  8000  ItuA  i  A'  a*  1 
1  1  £  MM  <  M400  ttWk  1  9.»  Kt  1 
1                                          1      >  UOOO  <  20000  StWIi                                                   j                 t.S  SI                   1 

1                                1     >  20000  tm/k.                                               1             0.2  so              I 

1  1  MtlMut  Reveree  Cycle  wd  witkeMi  ieuMred  SMm  j  | 
1  1  <  MOO  itu/H  1  ft.O  EER  1 
1  1  >  MOO  <  20000  Otu/k  1  ft-S  OR  I 
1                                          1      >  20000  OtWk                                                                 j                 ft.OECR                   j 

1                                       1     Vftii  Reweree  Cycle  md  Mtk  Leiwared  tIdM            j               %.i  ta                 j 

1                                       1      tutu  Ra«WM  Cycle.  Mtkaut  Leuwered  SidM            |               1.0  KR                 | 

Table  S.3-5 
Standard  Rating  Condi tiona  and  Niniaua  PerfonMnce 
yater-Source  and  CrouidMater-Source  Neat  Piapa  •  ElectricallyOperated 
<135000  Itu/h  Cooling  Capecity 


1 "5 

I— 

1                          — 1 

1           Reference 
1           Standarda 

1           Ratirw  Condition  V 

1  NiniMM  1 
1      Perfonaance      j 

1         Water-Source 

1                 Standard  Ratine 

I           Meet  P\mf» 

70  F  Entering  Uater^ 

3.8  COP          1 

1           Ml  320-86 

i         CTI  201  (86) 

f                     1 

1     Groundwater- Source 

1.    Nigh  Teaperature  Rating 

1           Neat  Pkflpe             | 

70  f  Entering  Uater^             { 

3.4  CCP          1 

1            Ml  325-85             1 

2.    LOM  Toiperature  Rating        { 

1 1 

50  F  Entering  Uater^             | 

. . ( 

3.0  COP  I 
1 

1.  Air  entering  indoor  aection  70db/60Mb  (aax.). 

2.  Water  Flow  Rate  Per  Manufacturer 'a  Specif  icationa. 


1989 


1.    T«  he  carafatent  witft  ■etlefwt  Appltanee  Inarfy  CanaervMlen  Act  •«  MV  tf*h,  I.  MO- 12). 
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TaMa  •.]•« 
ttanrtafd  latlng  Candltlana  and  N1n««a  Xilaf— nca 
Ur«a  unitary  Air  Candltlonara  and  Haat  P^pa  •  llactrtcail 
I  139,000  ITU/N  Caolint  Capacity 


1                  Catafery/ 

1       iaftrane*  ttandarda            { 

1 

Ifflcianey  tMlnf      | 

NinlsjB  Parf orvanc#                   | 

1           Air  candltlonara 

1                                1 
<  7M.0O0  ItWk     1    >  7M.O0O  Otu/k     | 

1        Alr-eaa(ad  ARI  SM-4S 

IKV                 1 

r.%                        1 

1           Air  Candltlonara 

m 

9.«                                 1 

1         «Mtar/tvap.-Coelad 
1    Ml  SiO-B.  CTI  101  (M) 

inv 

9.0                                   1 

1                Naat  Psmpt 

1      -Alr-eaeiad  •  Caollm 

m 

1                                      1 

1                                      1 
<  760,000  Itu/H     1    »  7M.000  Itu/k     | 

m.v 

7.9                                1 

1      -Alr'OaaCad  •  Naatlnt 

a»  <*7  •?) 

2.9                                1 

1              Ml  S40-M 

1          cor<i7«r) 

2.0                                1 

1         COTdraInt  unlu 

1             u" 

1                                9.9                                1 

1      Atr  Caelad  Ml  S6S-C7 

1             inv 

1                             11-0                              1 

1         Condwwint  Unlta 

1              in 

1                             U.9                              1 

1         liatar/t¥a^*Caa(ad 
1    Ml  M5'V,  CTI  201  (M) 

1            wu 

1                              yi'9                                1 
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Tabla  8.3-7 

Standard  latin*  Condi tiona  «td  Mniflui  ParfanwK* 
Uatar-ChiUing  Padcagaa  •  Uatar-  and  Alr-Cool«d  -  EtactHcally-C|>araCad 


1      Rafaranea 
1      Standards 

1                   Catatary 

Efficianey  RMing 

r-                        1 

Wnlaui         1 
Parfonaanca      | 

1           Mittr  -  ?99*f4 

\         -^    '               1 

1    MI  550-86  t 

>  300  tana 

COP 

5.2'           1 

1    MI  590-86 

IPLV 

5.3'           1 

1    CTI  201  (86) 

>  150  Tona  <  300  tona 

COP 

4.2             1 

IPLV 

4.5             1 

<  150  tona 

COP 

3.8             1 

IPLV 

3.9             1 

Alr-Coolad  With  Cond«nMr 

>  150  tona                    | 

COP 

2.5             1 

IPLV 

2.5             1 

<  150  tona 

COP 

2.7             1 

IPLV 

2.8             1 

Condonserless.  Air-Cooled      | 
All  Capacities 

COP 

3.1             1 

IPLV 

3.2             1 

u 


X 


u 


A. 


1.    r«r  (fltita  titat  itava  a  haatlr^  saetion,  dsduct  0.2  froa  all  ra^jirad  KO'a  and  IPLV'a. 
t.    Candw«ln«  tftit  raqulriMnta  ara  baaad  on  ainfla-nater  ratinfs  dafinad  in  paratra^  5.1.3.2 
9t  Ml  Standard  S«S-87. 


1.    Uwra  R-22  or  CFC  refrigerants  with  equivalent  ocone  depletion  factora  are  used  theaa 
raqui  raaanta  are  reduced  to  4.7  COP  and  4.8  IPLV  (see  Section  8.3.1.1) 


NOTE:    The  tawala  abova  are  miniiMR  perfomanee  levels.    Batter  energy  eff idancica  aay  be 
available,  and  their  use  is  encouraged. 


UMI 
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Tab4t  8.3-9 
StMwIird  Rating  Conditiora  and  Niniaw  PtrfonMnce 
Uinr-Air  FurnacM  aid  Coi6iration  Utra-Air  FurnKM/Air-Condittanii«  Units 


1                MfTica 

Catcfory           | 

Ratine  Condition         | 

Mnlaa 

a      1 

1         001  T«t  n^eadur* 

Oaa-rtrad          | 

taaaenal               j 

AfUi 

1            10  CMI.  f9ft,  30 

<300,000  Rtu/h         1 

Rstlna                   1 

8n^> 

— 1 

1                     «PP« 

Oll-Pirad           1 

Soaaofwl               1 

ARC 

<M)0.000  Rtu/h        1 

Rating                  1 

oqk' 

1 

1             AM  Z21.1S-tt 

Oaa-Flrad 

1.    Nax.  Ratad  Cap.' 

«c* 

1    R.I.  Ntf.  OoUar  ttd. 

u 

<300.000  Rtu/h 

StaodrRtata 

on 

1            AWi  rTC4.1-«4 

2.    Nin.  Ratad  Cap.' 

«.' 

1          U.L.  m-n 

Itaadrttata 

on 

1             U.L.  TM-n 

OU-Plr«d 
1 

1.    NM.  Ratad  Cap.' 

1     «.* 

1    R.I.  Rtf.  Oaltcr  ttd. 

u 

1       >300,000  Rtu/ti 

1             StoodrRtata 

1         o'^ 

1         nam  PTC  4.1-M 

1      2.    Nfn.  Ratod  Cap.' 

1     «.* 

1            Staadyttata 

1             *3S 

1         l.l.  Rtfl.  Oallar 

1            01l*P1rwl 

1      1.    NaK.  Ratad  Cap.' 

1       •.* 

1                ltd.  M 

1          (RaaMual) 

1            ttaady-Stata 

1         ax 

1         »am  PTC  «.i-«4 

1      >300.000  ttv/h 

1      2.    Nin.  Ratad  Cap.' 

1         h' 

1 

1            StaadrRtata 

1             CSS 

! 

1 

j 

J ■ 1 

1         Rafaranca 

1            Catagory 

Rating  Condition 

1          NiniiMi         1 
1      Perfomnca      | 

Gaa-Fired 

Seasonal 

1           ARIE             1 

1       10  CFR.  Part  30 

<22S,000  RtiVh 

Rating 

1          78X^.5          1 

1              A(ip.  N 

Oll-Flred 

Seasonal 

1             AFUE               1 

<225,000  Rtu/h 

Rating 

Tn^        1 

1       AM  221.47-83 

Gas-Fired 

1. 

Max.  Rated  Cap.' 

'      '*V  1 

>22S.000  Rtu/h 

SteadrStata 

an         1 

2. 

Min.  Rated  Cap.' 

Et*          , 

StaadrState 

78X            t 

1        U.L.  727-86                1 

Oil-Flrcd           | 

1. 

Max.  Rated  Ci«>.' 

^t*         J 

>225,000  Otu/h        1 

Steady-State 

81X            1 

2. 

Nin.  Rated  C^.' 

'.♦       1 

Steady-State 

81X             1 

L 


1.  To  be  consistwrt  with  National  Appliance  Energy  Conservation  Act  of  1967 
(PUb.  L.  100-12). 

2.  Provided  and  al lowed  fay  the  controls. 

3.  Niniaui  perforaance  requirenents  for  furnaces  <45,000  Rtu/h  capacity  are  to  be 
astablislMd  fay  OOE  uider  PUb.  L.  100-12. 

4.  Ef  ■  tharaal  afflcloncy,  lOn  -  flue  losses. 


1.  Ta  ba  conalatont  witli  Rational  «pplianca  Energy  Conaervation  Act  of  1987  (Pi*.  I.   100-12). 

2.  Prwvldsd  snd  allowed  by  the  controls. 

3.  iaeept  for  gas-fired  steaa  boilers  for  itftlcb  alnirwi  AFUE  is  73X. 


4.    E,  • 


tlon  affieiancy.  lOn  •  flua  I 
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f4AS.10t    Sarvlea 
Al    General 

9.1.1  This  section  contains  mlniimini 
and  prescriptive  requirements  for  tihe 
design  of  Service  Water  Heating 
Systems. 

9.1.2  A  building  shall  be  considered 
in  compliance  with  this  section  if  the 
following  conditions  are  met 

9.1.2.1  The  minimum  requirements  of 
section  9.3  are  met;  and 

9.1.2.2  The  Service  Water  Heating 
System  design  complies  with  the 
prescriptive  criteria  of  section  9A. 

A2    Principles  of  Design 

9.2.1    Showeriieads  shall  be  designed 
to  provide  and  maintain  user  comfort 
and  energy  savings.  They  should  not  use 
removable  flow  restricting  inserts  to 
meet  flow  limitation  requirements. 


9.2.2  Point  of  use  water  heaters  shall 
be  considered  where  their  use  will 
reduce  energy  consumption  and  is  life 
cycle  cost  effective. 

9.2.3  High  temperature  condensate, 
when  returned  to  condensation  pump 
tanks  or  other  vented  tanks,  will  have  a 
certain  portion  flashed  into  steam,  thus 
wasting  energy.  To  conserve  this  energy, 
a  heat  exchanger  shall  be  considered  for 
use  in  the  condensate  return  line  to  heat 
or  preheat  the  service  water,  cool  the 
condensate,  and  prevent  flashing. 

9.2.4  Storage  may  be  used  to 
optimize  heat  recovery  when  the  flow  of 
heat  to  be  recovered  is  out  of  phase  with 
the  demand  for  heated  water,  or  when 
energy  use  for  water  heating  can  be 
shifted  to  take  advantage  of  off-peak 
rates. 


9^    Minimum  Requirements 

9^.1    Sizing  of  Systems 

9.3.1.1    Service  water  heating  system 
design  loads  for  the  purpose  of  si^ng 
and  selecting  systems  shall  be 
determined  in  accordance  with  the 
procedures  described  in  chapter  54  of 
die  ASHRAE  HandbooJi.  1967  HVAC 
Systems  and  Applications  Volume,  or  a 
similar  computation  procedure. 

Ad.^    Equipment  Efficiency 

9.3.2.1    All  water  heaters  and  hot 
water  storage  tanks  shall  meet  the 
criteria  of  Table  9.3-1.  Where  multiple 
criteria  are  listed,  all  criteria  shall  be 
met  Where  no  criteria  are  provided,  no 
requirements  need  be  met 


1.  ArevMsd  and  allaHOd  Ay  tiw  contrals. 

2.  I,  •  tkarasl  afficisney.  1001  -flus  U 
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Tabic  9.3-1 
Stanctord  Rating  Conditions  i  Niniaua  Parfonaance  of  Uater  Neatir«  EquipMent  (Cant.) 
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Notaa  for  TaMa  9.3-1: 
Terra  Defined: 

1.  If  ■  Energy  factor,  overall  heater  efficiency  by  DOE  Test  Procedure 
E^  >  Tbarwl  efficiency  Mitti  70  ^.  «f 

E^  >  CoaliuBtion  efficiency,  100X  -  flue  loss  itften  saoke  >  0  (trace  ia  permitted) 
SL  ■  Standby  loss  based  on  80  *^.  4or  in  X  per  hour  based  on  nrairal  90  ^.  «T 
NL  ■  NMt  lost  of  tank  surface  arra 
V    ■  Storage  woluae  in  gallora 

2.  An  iratantaneoua  rater  hrater  is  a  device  with  an  input  rate  grrater  than  4000  Btu/h  per 
gallon  of  rater  stored  and  less  than  10  gallona  at  storage  capacity. 


H 


UMI 


/  Vol  S4.  Na  11  /  Uoaday.  |— BMy  3a  MM  /  RuIm  lad  lUftotiiM 


0.3^1.1    Exception  to  taction  BSJ.1 

(a)  ttoraf*  water  hMlan  and  hoi 
watar  •toraga  tanka  having  mora  than 
flOO  falJona  of  ■torag*  capacity  naad  not 
meat  tha  standby  loaa  (SL)  or  haat  loaa 
(HL)  raquiramanta  of  Table  A3-1  if  tha 
tank  aurfaca  araa  la  tharmallv  Inaulatad 
to  R-t2^  and  If  a  ttandlnf  pUot  lifhl  ta 
not  uaad. 

9.3,2.1    Heat  Trope.  Storage  water 
heatera  not  equippcKJ  with  integral  heat 
trapa  and  having  vertical  pipe  riaera 
shall  be  inaUlled  with  beet  trape  on 
both  the  Inlet  and  outleta.  The  heat  trap 
ahall  be  inatallad  directly,  or  as  doee  aa 
poaaible  to  the  outlet  fittings.  Circulating 
systenu  need  not  employ  heat  trapa. 

9.3.2.2.1    A  heat  trap  may  take  the 
form  of  a  bent  piece  of  tubing  that  forms 
a  loop  of  300  degrees;  an  arrangement  of 
pipe  httinga.  such  as  elbowa.  connected 
ao  that  the  inlet  and  outlet  piping  make 
vertically  upward  runs  )ust  befora 
turning  downward  to  connect  to  the 
water  heeler's  inlet  and  outlet  flttinga;  a 
commercially  available  heat  trap:  or  any 
other  type  that  effectively  reatricta  the 
natural  tendency  of  hot  water  to  riae  in 
the  vertical  pipe  during  standby  periods. 

9.3X2.2    When  the  water  heeler 
outlet  ia  directly  horlsoatal  out  of  the 
tank,  or  Is  piped  with  an  elbow  oa  the 
vertical  outlet  and  then  downward,  this 
pipii^  arrangement  itself  is  effectively  e 
heat  trap  and  a  separate  heat  trap  is  not 
then  needed. 

AJLJ    Piping  tntuJation 

9.3.3.1    For  circulating  systems, 
piping  liuulation  shall  conform  to  the 
requirements  of  Table  7.3-1  or  an 
equivalent  level  as  calculated  in 
accordance  with  Equation  7.3-1. 

9.3.3J    For  non-circulating  systems, 
the  first  8  ft  of  piping  from  a  storage 
system  that  is  maintained  at  a  conatant 
tempereture  shall  be  Insulated  in 
accordance  with  Table  7.3-1.  or  an 
equivalent  level  as  calculated  in 
accordance  with  Equation  7.3-1. 
Syatema  without  a  heat  trap  to  pravent 
circulation  due  to  natural  convection 
ahall  be  oonaidered  circulating  systems. 

9.3.4    Controls 

9J.4.1     Temperature.  Service  water 
heating  systems  shall  be  equipped  with 
temperatxira  controls  capable  of 
adjuatment  from  90  *F  to  a  temperatura 
setting  compatible  with  Intended  use, 
except  for  systems  serving  reaidcntial 
dweUing  units  may  be  equipped  with 
controls  capeble  of  ad|ustmenl  down  to 
110  *F  only.  [See  ASHRAE  Handbook. 
1987  Systems  and  Applications  Volume, 
Chapter  34.  Table  3). 

9.3.4.1.1     Wbera  temperaturea  higher 
than  120  T  era  requlrea  at  certain 
outleta  for  a  partioilar  Intended  uae. 


seperate  remote  heeten  or  booeler 
heetera  shall  be  inatallad  for  tboaa 
outlets  onlesa  It  can  be  shown  by 
calculation  that  either  energy  is  not 
saved  by  the  application  of  thia 
requirement  or  that  the  total  coat  over 
the  hie  of  the  equipment  ia  not  rednced. 

9J.4.1.2    Circulating  Hot  Water 
Systems  and  Heated  Pipee.  Systems 
designed  to  meintain  temperaturea  in 
hot  water  pipes,  including  circulating 
hot  water  systems  and  heal  tape  on 
weter  pipes,  shall  be  equipped  with 
automatic  controls  that  can  be  set  to 
turn  off  the  system  when  hot  water  la 
not  required. 

9S3    Equipment  and  Control 
Requirements  for  the  Conservatioa  of 
Hot  Water 

9.3.5. 1    Showers  aaed  for  other  than 
safety  reasons  shall  limit  the  maximum 
hot  water  discharge  to  2.75  gpm  when 
tested  according  to  ANSI  AllZlAlM- 
1979,  Tlniahed  and  Rough  Brass 
Plumbing  Fixtures".  The  designer  shall 
evaluate  the  use  of  lower  flow 
sbowerfaeads  than  2.75  gpm.  particularly 
for  heavily  used  facilities.  Removable 
flow  restricting  inserts  shall  not  be  used 
in  showerheaa  to  meet  thia  criterkm. 
When  How  reatricting  inaerts  ara  uaad 
ae  a  component  part  of  a  showerfaead. 
they  ahall  be  mechanically  retained  el 
the  point  of  manufactura.  [Mechanically 
retained  means  a  pushing  or  pulling 
force  to  remove  this  flow  reatricting 
inaert  at  8  pounda  or  mora.)  Thia 
requirement  ahall  not  apply  to 
ahowarbeada  that  will  cause  water  to 
leak  significantly  from  areas  other  than 
the  spray  face,  if  the  flow  reatricting 


9.3.8J    Lavatories  in  public 
reatrooma.  with  the  exception  of 
lavatories  for  physically  handicapped 
persons,  shall  be  equipped  with  devices 
that 

9.3.5.2.1  LimM  the  flow  of  ket  water 
to  either 

(a)  A  maximum  of  0.5  gpm: 

(b)  OlTS  gpm  if  a  device  or  fitting  la 
used  that  limita  the  period  of  water 
diacharga.  audi  aa  a  foot  switch,  fixture 
occupancy  sensor  or 

(c)  IA  gpm  if  equipped  with  a  self- 
doalng  vahre; 

9.3.5.2.2  Either  be  equipped  with  a 
foot  switch  or  occupancy  sensor  or 
similar  device  or  limit  delivery  with  a 
self-doeing  valve  or  a  foot  switch  to  a 
maximum  of  0.25  gallons  of  hot  water  for 
circulating  systems; 

9.3.5X3    LimiU  delivery  with  a  aelf- 
doeing  valve  or  a  foot  switch  to  a 
maximum  of  OJO  gallona  for  non- 
drculating  systema;  and 

9X5X4    Limita  the  outlet 
temperatura  to  a  maximum  110  T. 


9S£   Swimming  Pools 

•JAl    Pool  Healers.  All  pool  heatera 
ahall  meet  the  criteria  of  Table  0.3-1  and 
be  eqniftped  with  e  readily  acceaaible 
"on-ofT'  switch  to  allow  system  shut-off 
without  adiusting  the  thermoetat  setting 
and.  when  applicable,  allow  restarting 
without  manually  relighting  the  pilot 
light 

9XflX    Pool  Covers.  Outdoor  haeted 
swimming  pools  shall  be  equipped  with 
a  pool  cover.  However,  pools  deriving 
over  70%  of  the  energy  for  heating  from 
non-depletable  sources  or  from  recovery 
of  siieigj  that  would  otherwise  be 
wasted  (computed  over  an  operating 
saaaon)  ne^  ant  be  equipped  with  pool 
covers. 

9.3.0J    Time  Switches.  Time  switches 
shall  be  Inatalled  on  all  sv  -mming  pool 
pumps  axul  all  electric  swimming  pool 
heatera.  These  switches  shall  aUow  for 
the  shutdown  of  beaten  during  houn  of 
peak  utility  demand  except  as  is 
necessary  in  peak  period  operation  to 
maintain  water  to  e  dear  and  aanitary 
condition  in  keeping  with  applicable 
public  health  standards. 

9.3.0.3.1    Exceptions  to  section  9SAS: 

(a)  Where  public  health  standarda 
require  24  hour  operation  of  pumpa;  and 

(b)  Pumps  are  required  to  operate 
aolar  pool  heating  systems. 

9.4    Service  Hot  Water  Heating 
Systeme—Preecriptire  Compliance 
Alternative 

94.1    Combination  Service  Water 
Heating/Space  Heating  Bquipateat 

0.4.1.1    Water  beaten  osad  for 
combination  senrioe  water  and  space 
beating  shall  meet  tke  approptiale 
witnimiim  effidcucy  requiraBBnts  of 
both  section  8.3  anid  9X 

9.4.1.2    Combination  space  heating 
and  service  water  heating  equipment 
ahall  only  be  need  when  at  least  one  of 
the  following  conditioaa  la  met: 

a4.1Xl    where  the  anmial  apace 
heating  energy  uae  ia  leaa  than  SOX  of 
the  annual  aervioe  water  heating  energy 


•4.1X2    where  the  energy  input  or 
storage  volume  of  the  combined  boiler 
or  water  heater  ia  less  than  twice  the 
size  of  the  smaller  of  the  aeparate 
boilera  or  water  beaten  otherwiaa 
required: 

9.4.1X3    where  calculaUona  abow 
that  the  combined  system  uses  no  mora 
energy  than  separate  systems  that  meet 
the  requirements  of  sections  8.3  and  9J: 
or 

9.4.1X4    where  the  input  to  the 
combined  boiler  ia  leaa  than  150000 
Btu/h. 
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B.4.1.3    Combination  function 
equipment  (space  heating,  service  water 
heating,  cooling,  etc.)  shall  comply  with 
minimum  effidency  requirements  in 
accordance  with  nationally  recognized 
test  procedures.  Where  such  procedures 
are  not  available  for  particular 
equipment  dedtpis,  compliance  shall  be 
determined  based  on  the  function 
repreaenting  the  maximum  annnal 
energy  oonsnnption,  using  data 
providad  by  eqiripnient  and  component 
mamifacturen. 

9.4.2   Additional  Equipment  Efficiency 
Measures 

8i4Xl    Electric  Water  Heaters.  Id 
applicationa  where  water  temperatures 
not  peater  than  145  *F  are  required,  an 
econoniic  evaluation  ahall  be  made  on 
the  potential  benefit  of  using  an  electric 
heat  pump  water  heaterfs)  instead  ot 
electric  resistance  water  heater(s).  The 
analyaia  aball  compare  the  extra  coata  of 
the  heat  pump  unit  with  tiie  benefita  in 
rednced  energy  coats,  leas  increased 
maintenance  costs,  over  the  estimated 
aervice  life  <rf  the  beat  pump  water 
heater. 
9.4X1.1    Exception  to  section  9.4.Z1: 
(a)  Electric  resistance  water  beaten 
used  fai  coniunctlon  with  site-recovered 
or  non-depletable  energy  aoorcea  or  off- 
peak  heating  witfi  thermal  storage. 

9.4X2    Gat-Fired  Water  Heaters.  Mi 
gas-lired  storage  water  beaten  tfiat  use 
indoor  ahr  far  ooBbosdaa  or  draft  hood 
dilutioD  and  that  are  «"ftllffd  fai  a 
conditioned  roon  riiaO  be  equipped 
with  a  vent  daoqier  unless  the  water 
uaater  is  already  so  equipped.  Unless 
the  water  heater  has  an  available 
electrical  supply,  the  installation  of  such 
a  vent  damper  shall  not  require  an 
electrical  omnection.  The  vent  damper 
shaD  be  listed  as  meeting  appropriate 
ANSI  standards  and  shaD  be  instaOed  in 
accordance  with  manufacturer's 
inelmctkins  and  local  codes. 
9.4XX1    Exception  ta  section  a.4.2.2: 
(a)  where  the  cost  of  the  damper 
exceeds  the  value  of  reduced  energy 
coata  over  ttie  danq>er'a  lifetime. 

9.4.3    Ute  of  Watte  Heat,  Solar  Energy, 
and  Thermal  Starage 

9.4  J.1    An  evaluation  shall  be  made 
of  the  potentfal  for  die  use  of  condenser 
heat  waste  energy,  solar  energy,  or  off- 
peak  heating  with  thermal  storage  to 
reduce  water  heating  energy  coeL 

9.4.3.2    Storage  shall  be  used  to 
optimize  heat  recovery  when  the  flow  of 
heat  to  be  recovered  is  out  of  phaae  with 
the  demand  for  heated  water,  or  when 
energy  uae  for  water  beating  can  be 
shifted  to  take  advantage  of  off-peak 
rates. 


94M.110    Ensrgy 

10.1  General 

10.1.1  This  section  contains 
minimum  requirements  for  building 
energy  management  systems.  It 
describes  the  eneigy  measurement, 
control  testing  and  documentation  that 
shall  be  provided  to  die  building  owner. 
The  intent  is  to  mimmwy  energy  use  by 
providing  the  building  operator  with 
design,  construction  and  equipment 
data,  along  with  a  means  (rf  testing  the 
completed  facility. 

10.1.2  A  building  shall  be  considered 
in  compUanoe  with  this  section  if  die 
minimmn  requirements  6t  Sectimi  103 
are  met 

10.2  Principles  of  Design 

10.2.1  Energy  Management  Control 
Systems 

10X1.1    An  energy  management 
control  system  is  critical  to  the  effective 
management  of  building  energy.  Eneigy 
management  systems  require 
measurements  at  key  potets  in  die 
building  system  and  must  be  capable  of 
port-load  operation  recognition  and  be 
equipped  with  oontnris  to  match  system 
capadty  to  load  demands. 

10X1.2    Controls  cannot  correct 
inadequate  aoorce  eqaiproent  poorly 
selected  components,  or  mismatched 
systems.  Eneigy  efiidency  requires  a 
design  that  is  <q»timized  l^  realistic 
loads  prediction,  careful  system 
selection,  and  full  c«mtrol  provisions. 

10.2.2  Buildii^  Operating 
Documentatitm 

10.2X1    The  building  construction 
drawings  and  spec^Bcations  must  show 
system  types,  sizes,  performance 
criteria,  cantnris.  and  materials  intended 
for  use  prior  to  coostruction.  The  system 
designer  shall  provide  or  specify  that 
documentation  be  provided  for  the 
education  and  gut^mce  of  the  building 
operator  showtog  the  actual  elemmts 
that  have  been  installed,  how  diey  have 
been  installed,  bow  they  perfoimed 
during  testing,  and  bow  they  operate  as 
a  system  in  the  completed  fadHty.  Since 
minimum  eneigy  use  is  the  ultimate  goal, 
operating  procedures  are  one  of  the 
major  facton  in  controOing  energy  use 
in  buildings.  The  activities  of  bnildiiig 
occupants  and  operaton  can  result  in 
differences  as  great  as  two  to  one  in  the 
energy  consun4>tion  of  essentially 
similar  buildings.  While  neither  the 
designer  nor  these  standards  can  control 
the  way  the  building  is  actuaify 
operated,  the  designer  duill  contribute 
to  the  education  and  guidance  of  the 
building  operatw  by  including  this 
documentation  in  the  contract 
spedficatians. 


10X2.2    The  building  operator  shall 
be  provided  with  the  following: 

10X2X1    As-bmh  drawings  and 
spedfications; 

10X2X2    Operating  manuals  with  a 
schematic  diagram,  sequence  of 
operation  and  system  operating  criteria 
for  each  and  all  systems  installed; 

10.2X2J    Where  the  building 
systems  are  complex,  a  comprehensive 
balancing  and  testing  program  and 
report  to  demonstrate  the  energy 
performance  capabilities  of  the  system: 
and 

102X2.4    Maintenance  manuals  with 
complete  infonnatian  for  all  maior 
components  in  the  facility. 

103   Minimum  Requirements       ' 

103.1    Each  distind  utility-provided 
energy  service  shall  be  metoed.  This 
shall  an»ly  to  central  and  individual 
tenant  meters.  Such  metera  shall  be 
located,  or  anaitged.  so  that  the  meter 
can  be  visually  monitored. 

103X    Eadi  distinct  oommerdally- 
provided  eneigy  service  shall  have  a 
S3rstem  to  measure  and  record  the 
amount  of  eneigy  being  delivered,  based 
on  the  eneigy  oontent 

10X3    Hie  eneigy  delivety  systems 
shall  be  airanged  to  allow  individnal 
measurement  of  occiyant  Mating  and 
outlet  services,  production  processes. 
auxiliary  systems,  service  water  besting, 
space  heating,  space  coohng,  and  ifVAC 
delivery  systems. 

10X4    Pravisioos  shall  be  made  for 
the  measurement  of  energy  inputs  and 
outputs  (flow,  temperature,  pressure, 
eta)  to  determine  equipment  energy 
consumption  and/or  installed 
performance  capabilities  and 
effldendes  of  sll  beating,  coolii^  and 
HVAC  deUveiy  systems  equipment, 
greater  dian  20  kVA  or  60000  Btn/h 
eneigy  input 

lOJJ   Eneigy  Measurement 
Instrumentation 

10X5.1    In  buildings  or  tenant  areas 
with  dectiic  service  greater  than  150 
kVA  or  fuel  use  greater  than  50O000 
Btu/h,  eneigy  use  shaU  be  measured  for 
electrical  Uniting,  miscellaneous  power 
outlets.  HVAC  systems  and  equipment 
service  hot  water,  and  process  loads 
and  when  the  peak  use  of: 

10X5.1.1    Production  iHocesses, 
induding  manufacturing,  computers, 
laundries,  kitchens,  etc^  is  greater  than 
100  kVA  or  300000  Btu/h; 

103.5.1u!    Auxiliary  systems  and 
service  water  heating  is  greater  than  100 
kVA  or  300,000  Btu/h: 

103.5.1.3    ^Moe  heating  (induding 
reheat)  is  greater  than  100  kVA  or 
300,000  Btu/h; 
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IOlSJi.1.4    Spac*  cooling  it  greater 
than  100  kVA  or  300000  Btu/h;  and 

lOSJklJ  HVAC  dalivtry  sytttmi  It 
grMter  than  100  kVA  or  900000  Btu/h. 

ia94kl4    ExotptJon  to  tecUon 

taxs.1: 

(a)  Whan  there  ia  an  energy  tervioe 
for  only  2  of  the  0  categorietiltted.  a 
tingle  meaturement  may  be  made  for 
the  larger  of  the  two  energy  tervlcet  and 
the  aeoond  uae  determined  by 
tubtractioa  from  the  primary  aarvlce 
meaturements. 

103.8    HVACSyttem  Controls 

IOJ.0.1    The  detigner  thall  detignate. 
tpedfy.  or  otherwlae  thow  In  the 
cofutruction  docuraentt  the  type  of 
controla  and  control  tyttemt  needed. 
Thlt  thai!  include  a  deaoiption  or 
aequence  of  control  of  the  tyttem't 
operational  proceduret. 

ia3.a.2    (Jontrolt  may  be  electric 
pneumatic  electronic  or  direct  digitaL 
Control  action  may  be  "on/ofT*.  or 
proportional  that  can  uae  manual, 
automatic  or  remote  retet  and  can  have 
rate  of  action  or  derivative  action 
compenaatloa  at  detlgiuited  by  the 
detigner.  Control  devicet  may  be 
provided  by  the  manufacturers  of 

auipment  or  by  the  field  inttallera,  but 
thall  be  compatible  with  the  detign 
tequence  of  control  The  detigner  thall 
detignate  accuracy  and  long  term 
requlrementa  for  controlt. 

lOiSAS    All  primary  energy 
conversion  equipment  luch  at  boilert. 
heal  exchanger*,  refrigeration  units. 
fumacet  and  heat  pump*  thall  have  a 
load  activated  local  control  loop  for 
each  piece  of  equipment.  Controlt  for 
multiple  equipment  thall  integrate  the 
individual  control  unitt  or  provide 
tyttem  control  for  all  the  unitt. 

104.0.4  All  energy  delivery  tyttemt 
thall  have  a  local  control  loop  for  each 
tyttem. 

lOJAS    Energy  conauming  tyttem* 
or  componentt  with  a  peak  uae  greater 
than  1  kW  or  3.S00  Btu/h  *hall  be 
provided  with  a  mean*  of  *hut-off  when 
occupancy  or  weather  condition*  do  not 
require  It*  operation. 

IOJ.0.0    The  control  equipment 
provided  for  local  control  loop*  except 
for  "on/ofT*  and  telf-contained  tenaor 
device*  *hall  be  arranged  *o  that 
aenelng.  control  action,  and  control 
aetting  variable*  can  be  read  or  teeted  at 
the  device. 

IOJ.0.7    Control  loop*  for  terminal 
unit  lone*  with  le**  than  24  hours  per 
day  or  7  days  per  week  occupancy  shall 
have  separate  control  points  for  day  and 
night  heating  and  cooling.  The  device* 
*hall  be  capable  of  local  resetting,  and 
have  provisions  for  remote  management 
*y*tem  aelectlon  of  the  occupied  or 


unoccupied  heating  or  cooling  mode  of 
operation. 

103.7    Central  Monitoring  and  Control 
Synt»m$ 

1015.7.1  a  central  monitoring  and 
control  aystem  *hall  be  provided  In  any 
building  or  submetered  tenant  space 
exceeding  40000  ft*  in  gross  floor  area. 

IOS.7.2    Hie  minimum  energy 
management  requlrementa  lot  such  a 
system  shall  be  to: 

lOa.7.2.1    Read  and  retain  daily 
total*  for  all  energy  meaaurement 
instruments: 

105.7.2.2  Total  all  energy  value* 
weekly  and  record  and  retain  value* 
placed  on  a  summary  report 

109.7.2.3  Record  and  plot  hourly 
outdoor  and  Indoor  temperatures 
againat  real  time  and  summarize  and 
report  for  each  year  in  a  format 
compatible  with  degree-days  or  bin 
tempera  turr, 

10.9.7.2.4    Based  on  time  schedule*, 
turn  on  or  off  any  HVAC  or  aervice 
water  heating  system  or  equipment 

103.7.2.5    Baaed  on  time  achedules. 
turn  on  or  off  maior  building  lighting  and 
occupancy  power  circuit*; 

103.7.ze    Reset  local  loop  control 
system*  for  HVAC  equipment 

103.7.2.7    Monitor  and  verify 
operation  of  beating,  cooling  and  energy 
delivery  aystems; 

103.7.24)    Monitor  and  verify 
operation  of  lighting  and  occupant 
power,  auxiliary  and  aervice  hot  water 
systems: 

109.7.2.9  Provide  readily  accessible 
override  controls  so  that  time-based 
HVAC  and  lighting  controls  may  be 
temporarily  overridden  during  off  hours: 
and 

103.7.2.10  Provide  optimum  atart/ 
atop  for  HVAC  *y*tem*. 

103M    Completion  Requirementa 

lOSAl    The  building  conetruction 
document*  *hall  deacribe  the 
requirement*  for  placing  all  energy 
management  *y*tem*  in  operation.  Tlii* 
includes  check-out  procedures  and  all 
controls  and  metering  equipment 
operational  information. 

10.3.8.2  The  building  construction 
doctunents  shall  deacribe  the 
requirement*  for  balancing  and  check- 
out procedures  for  all  HVAC  systems 
and  equipment  All  HVAC  •y*tem 
balancing  *hall  be  required  to  be 
accompUahed  in  a  manner  to  minimize 
throttling  lo**e*.  In  air  ayatem*.  fan 
apeeda  ahall  be  required  to  be  adjusted 
to  meet  design  conditloits.  Water 
ayatem*  shall  be  required  to  be 
proportionally  adjusted  to  minimize 
throttling  losses  and  then  corrected  to 
design  flow  conditions  by  trimming  the 


pump  impeller  or  changing  pump  speed. 
The  design  speclficationa  shall  state  that 
a  pump  shall  not  be  brought  to  final  flow 
conditioiu  by  valving. 

10.3J.3    The  building  conatruction 
documenta  ahall  deacribe  the 
requlrementa  for  control  system  testing 
to  aaaure  that  control  elementa  are 
calibrated,  ranges  adjusted,  set  points 
aacertained.  and  full  travel  of  moveable 
elements  assured.  All  elements  in  the 
control  system  ahall  be  teated  with  the 
system  in  operation. 

1039   Energy  Performance  Teating 

lOJAl    The  building  construction 
documents  shall  describe  the 
requirements  for  determining  building 
energy  performance  in  the  completed, 
operational  building. 

10.3.9.2    The  building  energy 
performance  testing  shall  be  performed 
in  winter  for  heating  and  In  summer  for 
cooling.  These  tests  shall  aacertain  the 
in-aite  capabilities  of  all  HVAC  systems 
and  equipment  Internal  building  loada 
shall  be  accounted  for  in  aaaessing 
cooling  performance.  Heating 
performance  ahall  be  determined  during 
unoccupied  night  time  perioda  during 
winter  weather.  If  any  internal  load, 
such  as  lighting,  contributes  to  building 
heating,  such  load*  *hall  be  accounted 
for  in  aaaeasing  heating  performance. 

103J.3    Energy  uae  measurements 
ahall  be  made  for  the  overall  building 
ayatem  while  HVAC  system 
performance  is  being  tested.  Each 
energy  management  and  control  system 
shall  be  used  to  determine  energy  use 
for 

103  J.3.1    Utility  energy; 

10.3.9.3.2    Commercial  aervice  energy: 

10.3.94.3    Occupant  lighting  and 
receptacle  power; 

10.3.9.3.4  Production  process  energy: 

10.3.9.3.5  Auxiliary  tystems  and 
service  water  heating  energy: 

103.94.0    Space  heating  energy: 
104.94.7    Space  cooling  energy;  and 
104i)44    HVAC  delivery  system 
energy. 

10.3.9.3.9    Test  perioda  shall  be  at 
least  six  (6)  hours  in  duration.  Houiiy 
outdoor  and  indoor  temperatures,  solar 
intenaity  during  a  day  test,  and  wind 
speed  during  a  night  test  shall  be 
recorded. 

103.9.4    The  building  energy 
performance  test  data  shall,  at 
minimum,  measure  energy  use  and 
outdoor  temperatures  hourly  for  each 
test  period. 


_ggdgra|  Ragirter  /  Vol.  54.  No.  18  /  Monday.  January  30.  iggQ  /  Rules  and  Regulations 


103.10   Documentation  Data 
Requirements 

104.101    As-built  information  shall 
be  provided  for  all  the  following  energy- 
related  features  of  the  building: 

104.1O1.1    Thermal  and  solar/optical 
transmiasion  characteristics  of  the 
building  envelope,  including  infiltration; 

10.3.10.1.2    The  operating 
characteristics  of  the  HVAC,  lighting, 
and  service  water  heating  equipment 
and  systems; 

104.10.14    Internal  heat  gain 
contributed  by  equipment  and 
processes;  and 

10.3.10.1.4    The  operating 
characteristics  of  controls. 

104.10.2    A  summary  report  shall  be 
provided  outlining  the  design  basis  data 
for  the  building  envelope,  the  internal 
heat  gains,  the  weather  extremes,  major 
heating/cooling  equipment  sizes  and 
sequence  of  operation. 

104.104    The  construction 
documents  shall  require  that  shop 
drawings,  schematic  diagrams,  control 
sequence,  maintenance  manuala.  and 
operating  instructions,  with  data  on  all 
HVAC  auxiliary  equipment  and  service 
water  heating  systems  be  provided  to 
the  owner. 

104.104  A  system  Wanring  i«qport 
shall  be  providad  that  fblkisra  National 
Enviraoinental  Balaadng  Bweaa  or  the 
Assoriatinn  of  Air  Balanring  Cfouncil 


formats  with  an  extra  section 
summarizing  the  energy-related  values 
gathered  during  balancing. 

104.104    An  energy  performance  test 
report  shall  be  provided  showing  all  the 
data  gathered  during  the  energy 
performance  tests.  The  results  shall  be 
presented  in  a  format  that  provides 
convenient  comparison  with  design 
values. 


S43S.111 
compliance  attamaHva. 


BuHdlfiQ  anargy  coat 


11.1    General 

11.1.1    This  section  provides  an 
alternative  compb'ance  path  that  allows 
greater  flexibility  in  the  design  of  energy 
efficient  buildings  using  an  aiuiual 
energy  cost  mettod.  Energy  cost  is  used 
as  the  common  denominator  in 
determining  compliance.  Using  unit 
costs  rather  than  units  of  energy  or 
power  such  as  Btu.  kWh  or  kW  allows 
the  energy  use  contribution  of  different 
fuel  soiaces  at  different  times  to  be 
added  and  compared.  This  path  allows 
for  innovation  in  designs,  materials,  and 
equipment  such  as  dayUghting.  passive 
sdar  heating,  heat  recovery,  better 
zcmal  tenqierature  caotrol  thermal 
•twage.  and  other  ^jfiicatiinis  of  off- 
poak  electrical  enogy.  that  cuinot  be 
adeqaatsly  evahiated  by  the 
prascriptive  or  system  pedbrmanoe 
alternatives  found  in  sections  44. 34, 


5.4. 54.  and  7.4.  This  compliance  path  is 
intended  for  design  comparisons  only 
and  is  not  intended  to  be  used  to  either 
predict  document  or  verify  aimual 
energy  consumption  or  aimual  energy 
costs. 

11.1.2    The  Building  Energy  Cost 
Compliance  Alternative  is  to  be  used  in 
lieu  of  the  prescriptive  or  system 
performance  methods  and  in 
conjunction  with  the  minimiun 
requirements  found  in  sections  34. 44, 
54,  64,  74, 03, 94  and  10.3. 

11.14    Compliance.  Compliance 
under  this  me^od  requires  detailed 
energy  analyses  of  the  entire  Proposed 
Design,  referred  to  as  the  Design  Energy 
Consumption;  an  estimate  of  annual 
energy  cost  for  the  proposed  design, 
referred  to  as  the  Diesign  Energy  Cost 
and  comparison  against  an  Energy  Cost 
Budget  Compliance  is  achieved  when 
the  estimated  Design  Energy  Cost  is  less 
than  or  equal  to  the  Energy  Cost  Budget 
(see  Figure  11-1).  This  section  provides 
instructions  for  determining  the  Energy 
Cost  Budget  and  for  calculating  the 
Design  Energy  Consumption  and  Design 
Energy  Cost  The  Energy  Cost  Budget 
shall  be  determined  through  the 
-calculation  of  monthly  energy 
nnaiattmption  and  energy  ooet  of  a 
Prototype  or  Reference  Building  design 
configured  to  meet  dw  requirements  of 
i4Aduna^lOO 
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11.1.4    Designers  are  encouraged  to 
employ  the  Building  Energy  Cost  Budget 
compliance  method  set  forth  in  this 
section  for  evaluating  proposed  design 
alternatives  in  preference  to  using  the 
prescriptive/system  methods.  The 
Building  Energy  Cost  Budget  establishes 
the  relative  effectiveness  of  each  design 
alternative  in  energy  cost  savings, 
providing  an  energy  cost  basis  upon 
which  the  building  owner  and  designer 
may  select  one  design  over  another. 
This  Energy  Cost  Budget  is  the  highest 
allowable  calculated  Energy  Cost 
Budget  for  a  specific  building  design. 
Other  alternative  designs  are  likely  to 
have  lower  annual  energy  costs  and  life 
cycle  costs  than  those  that  minimally 
meet  the  Energy  Cost  Budget. 

II.IUS    The  Energy  Cost  Budget  is  a 
numerical  taiget  for  annual  energy  cost 
It  is  intended  to  assure  neutrality  with 
respect  to  choices  of  HVAC  system 
type,  architectural  design,  fuel  choice, 
etc^  by  providing  a  fixed,  repeatable 
budget  taiget  that  is  independent  of  any 
of  these  choices  wherever  possible  (i.e., 
for  the  prototype  buildings).  The  Energy 
Cost  Budget  for  a  given  building  size 
and  type  will  vary  only  with  climate,  the 
number  of  stories,  and  the  choice  of 
simulation  tool.  The  speciBcations  of  the 
prototypes  are  necessary  to  assure 
repeatability,  but  have  no  other 
significance.  They  are  not  recommended 
energy  coiuerving  practice,  or  even 
physically  reasonable  practice  for  some 
climates  or  buildings,  but  represent  a 
reasonable  worst  case  of  eneigy  cost 
resulting  from  compliance  with  the  spirit 
and  the  letter  of  sections  3.0  through 

io.a 

77-2    Determination  of  the  Annual 
Energy  Cost  Budget 

11.2.1  The  annual  Energy  Cost    ' 
Budgets  shall  be  determined  in 
accordance  with  the  Prototype  Building 
Method  in  section  11.2.5,  or  the 
Reference  Building  Method  in  section 
11.2.5.  Both  methods  calculate  an  aimual 
Energy  Cost  by  summing  the  12  monthly 
Energy  Cost  Budgets.  Each  monthly 
Energy  Cost  Budget  is  the  product  of  the 
monthly  Building  Eneigy  Consumption 
of  each  type  of  energy  used  multipHed 
by  the  monthly  Eneigy  Cost  per  unit  of 
energy  for  each  type  of  energy  used. 

11.2.2  The  Energy  Cost  Budget  shall 
be  determined  in  accordance  with 
Equation  11-1  as  follows: 


ECB=ECB,»  + 


ECB.+ 


+  ECB<K 


Equation  11-1 

Based  on: 

ECB.  =  BECON^  X  ECOS,,  + 
+BECONmXECOSm 


Equation  11-2 

Where:  •        •  ',"- 

ECB=The  annual  Energy  Cost  Budget 
ECB.=The  monthly  Eneigy  Cost  Budget 
BECON|M=The  monthly  Budget  Eneigy 

Consumption  of  the  i"*  type  of  energy 
ECOSau=The  monthly  Energy  Cost  per  unit 

of  the  i*  type  of  energy 

11.2.3  The  monthly  Energy  Cost 
Budget  shall  be  determined  using 
cturent  rate  schedules  or  contract  prices 
available  at  the  building  site  for  all  non- 
depletable  tjrpes  of  energy  purchased. 
These  costs  shall  include  demand 
charges,  rate  blocks,  time  of  use  rates, 
intemiptable  service  rates,  delivery 
charges,  taxes,  and  all  other  applicable 
rates  for  the  type,  location,  operation, 
and  size  of  the  proposed  design.  The 
monthly  Budget  Eneigy  Consumption 
shall  be  calculated  from  the  first  day 
through  the  last  day  of  each  month, 
inclusive. 

11.2.4  The  Eneigy  Cost  Budget 
Design  Eneigy  Consumption  and  Design 
Energy  Cost  calculations  are  appUcable 
only  for  determining  compliance  with 
these  standards.  They  are  not 
predictions  of  actual  energy 
consumption  or  costs  of  the  proposed 
building  after  construction.  Actual 
experience  will  differ  from  these 
calculations  due  to  variations  such  as 
occupancy,  building  operation  and 
maintenance,  weather,  energy  use  not 
covered  by  these  standards,  changes  in 
eneigy  rates  between  design  of  the 
building  and  occupancy,  and  precision 
of  the  calculation  tool. 

11.2.5    Prototype  Building  Procedure 

11.2.5.1    The  Prototype  Building 
procedure  shall  be  used  for  all  building 
types  listed  below.  For  mixed-use 
buildings  the  Energy  Cost  Budget  is 
derived  by  allocating  the  floor  space  of 
each  building  type  %vithin  the  floor  space 
of  the  prototype  building.  For  buildings 
not  listed  below,  the  Reference  Building 
procedure  of  section  11.2.5  shall  be  used. 

11.2.5.1.1    Prototype  buildings 
include: 

(a)  Assembly; 

(b)  Office  (Business): 

(c)  Retail  (Mercantile); 

(d)  Warehouse  (Storage); 

(e)  School  (Educational): 

(f)  Hotel/Motel; 

(g)  Restaurant 

(h)  Health/Institutional;  and 
(i)  Multi-Family. 

11.2.5.2    Use  of  the  Prototype  Building 
to  Determine  the  Energy  Cost  Budget 

11.2.5.2.1    Determine  the  building 
type  of  the  Proposed  Design  using  die 
categories  in  section  11.2.5.1.  Using  the 
appropriate  Prototype  Building 
characteristics  from  Tables  11-1  through 


11-8,  the  building  shall  be  simulated 
using  the  same  gross  floor  area  and 
number  of  floors  for  the  Prototype 
Building  as  in  the  Proposed  Design. 
11.2.5.2.3    The  form,  orientation, 
occupancy  and  use  profiles  for  the 
Prototype  Building  shall  be  fixed  as 
described  in  section  11.5.3.  Envelope, 
lighting,  other  internal  loads  and  HV'AC 
systems  and  equipment  shall  meet  the 
prescriptive  or  system  requirements  of 
section  3.0  through  lOJO  and  are 
standardized  inputs. 

11.2.6  Reference  Building  Method 

11.2.6.1    The  Reference  Building 
procedure  shall  be  used  only  when  the 
Proposed  Design  cannot  be  represented 
by  one  or  a  combination  of  the 
Prototype  Building  listed  in  Section 

11.2.5.1  or  the  assumptions  for  the 
Prototype  Building  in  Section  11.5.  such 
as  occupancy  and  use-profiles,  do  not 
reasonably  represent  the  Proposed 
Design. 

11.2.6.2  Use  of  the  Reference  Building 
to  Determine  the  Eneigy  Cost  Budget 

11.2.6.2.1    Each  floor  shall  be  oriented 
in  the  same  manner  for  the  Reference 
Building  as  in  the  Proposed  Design.  The 
form,  gross  and  conditioned  floor  areas 
of  each  floor  and  the  number  of  floors 
shaU  be  the  same  as  in  the  Proposed 
Design.  All  other  characteristics,  such  as 
lighting,  envelope  and  HVAC  systems 
and  equipment  shall  meet  the 
prescriptive/system  requirements  of 
Section  3.0  through  10.0. 

11.2.7  Calculation  Procedure  and 
Simulation  Tool 

11.2.7.1    The  Prototype  or  Reference 
Buildings  shall  be  modeled  using  the 
criteria  of  section  11.5  and  section  11.6. 
The  modeling  shall  use  a  climate  data 
set  appropriate  for  both  the  site  and  the 
complexity  of  the  energy  conserving 
features  of  the  design.  ASHRAE 
Weather  Year  for  Energy  Calculations 
(WYEC)  data  or  bin  weather  data  shall 
be  a  default  choice. 

11.3    Determination  of  the  Design 
Eneigy  Consumption  and  Design  Energy 
Cost 

11.3.1    The  Design  Energy 
Consumption  shall  be  calculated  by 
modeling  the  Proposed  Design  using  the 
same  methods,  assumptions,  climate 
data,  and  simulation  tool  as  were  used 
to  establish  the  Energy  Cost  Budget 
except  as  explicitly  stated  in  11  5.  The 
Design  Eneigy  Cost  shall  be  calculated 
per  Equation  11-3.  If  the  Proposed 
Design  includes  cogeneration  or  non- 
depletable  energy  sources  designed  for 
the  sale  of  energy  off-site,  then  eneigy 
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co«l  and  Incom*  rawlHt  ttom  oatsid* 

•«!••  ihall  not  b«  osad  to  radaca  Ifaa 

Design  Bnargy  Costs.  Such  tyslsiBS  sImH 

b«  modalad  s«  oparating  to  mppif 

energy  nsads  of  tha  Preposad  Dsaifn 

only. 

Dicoe-pBCoe,,^  . . .  OBaM^ .... 

Equation  lt~i 

Beted  oa: 
DEC0S.-DEC0N^xEC06»i-»- .  .  . 

Equation  ll-^ 

Wberr. 

DBCOS-TW  BMMel  DeeifB  laergy  Cost 
DBC06.-The  aoalkly  Dsetyi  Inetiir  Coel 
ICON. -The  moalhly  Oeeiyi  Basfgr 

ConMURpdoa  of  Ihe  i*  type  ofenefgir 
BC08M-The  OKMilhiy  Ineriy  Coel  per  unit 

of  the  P  type  of  energy 

Tha  DBCOM^  akaU  ba  caloaUtad 
froai  liM  first  day  through  the  last  day  of 
the  month,  industee. 

lt.4    CompUanc* 

114.1    IfthaDaalgBBnargyCoatis 
less  than  ar  aqaal  to  dM  Bnargy  Caat 
Budget  and  ell  of  tha  minimiim 
raquiramants  of  sections  3.0  throagh  10.0 
ara  B>at  d>a  Proposed  Dasiga  compUas 
with  tha  standards. 

ii.J    Standard  Calcalathn  Pim»dur9 

WAA.    The  Standard  Calculatioo 
Plocaduia  consists  of  methods  and 
assumptions  for  calculating  the  Energy 
Coet  Budget  for  the  Prototype  or 
Reference  BoUdii^  and  tha  Design 
Energy  Consumption  and  Design  Energy 
Cost  of  (he  Propoead  Dasign.  la  arder  to 
maintain  consistency  betwaaa  tha 
Energy  Cost  Budget  and  tha  Dasipi 
Energy  Cost  tha  tapot  asaomptloas  to  be 
used  are  stated  baiow.  These  inpats 
shall  be  used  to  determine  the  Energy 
Coet  Budget  and  tha  Design  Energy 
Consumption. 

11.U    Prascrlbad  assompttons  ilwn 
ba  used  without  variation.  Default 
assumptions  shall  be  nsed  unless  tha 
deeigner  can  demonstrate  that  a 
different  sssumption  better 
charsctarisaa  tha  buikUi^'s  aMtfy  osa 
over  its  axpactad  Ills.  No  modiflad 
default  essumptions  shall  be  used  in 
modeling  both  the  Prototvpe  or 
Reference  Building  and  the  Propoasd 
Design  unless  the  designer  deaionitrsteB 
dear  causa  to  do  otherwise.  Special 
procedures  for  spacolattva  bolldhigs  ara 
discussed  In  section  11.5J.  ShaH 
buildings  may  not  asa  section  11 A 

ifJU    Ori»ntaHom  aad  Shapt 

11.SJ.1    Tha  Prototype  Boildtog  AaH 
conalat  of  tha  saoM  naabar  of 
and  groas  and  conditkaiad  floor 
the 


par  story.  Tha  building  shape  ahaO  ba 
rectangular,  with  a  2.5.-1  asJMCt  ratte. 
The  loi«  dlmensioM  af  tha  baiidioi 
shell  face  East  and  Waet  TUs  is 
Intended  to  provide  an  energy  badgat 
that  can  be  aiat  even  if  there  are 
unfavorebla  site  constraints.  The 
fenestration  shall  be  uniformly 
dlstribatod  In  proportioa  to  exterior  wall 
area. 

11.S.SJ(    Pleoi^ta-lloor  height  for  the 
Prototype  Building  ihall  ba  IS  ft  except 
for  dardMng  units  in  hotab/aratab  and 
mulH-famUy  high  rise  reaidontial 
buildings  ariiara  fleor-to-floor  height 
shaUbaMfL 

IIXSJ    The  Ralerence  Building  shall 
consist  of  Iha  same  Mobar  of  stariea. 
and  ^oas  floar  area  Imt  each  story  as 
the  Propsssil  DaaipL  Each  floar  shaU  ba 
oriented  in  the  saaM  aaMMr  as  the 
Propoeod  Dasipk  1W  fKNnetrtc  {«« 
shall  be  the  same  as  the  Propoead 
Design. 

nA4    Internal  Loodt 

11.S.4.1    Tha  systaaa  and  types  of 
energy  spedfiad  in  dds  section  are 
intended  only  as  constraints  in 
caleulalli«  the  Eaaagy  Coat  r 
They  are  not  inteadad  as  either 
requirements  or  leiitwiiBWiiisHaas  fer 
either  systeow  ar  tha  typa  af  energy  to 
ba  used  in  the  Propoead  Design  ar  for 
cakwlatiaa  af  Deaifli  Eneriy  Caat 

11.5.4  J    Intamal  loads  far  Mdtt- 
family  high  rlaa  tasidanttal  boddinfi  ara 
presented  in  Table  11-1.  Tltoae 
assumptions  shall  ba  piascribad 
assumptions.  Internal  loads  for  other 
buikh^i  tvpes  shafl  be  modeled  as 
noted  in  lUs  subsection. 


lt.5.4J.l    Occupancy 
(e)  Occupancy 


Thai 


shaUba 
inoonpwting 


Design  Bnaiar  I 

used  in  calcaladnt  tha 


Coal 


Bu(baL 

(b^  Table  11-2.  Occupancy  Density. 
esUbUshes  the  density,  in  fl*/pafson  of 
conditioned  floor  area,  ta  ba  aaed  for 
each  building  type.  TaMe  11-S.  Baildiag 
Schedule  Percentage  MultipUars. 
establishes  the  psroswtsgs  af  total 
occupants  in  the  baildiag  by  hoar  of  the 
day  for  each  building  type. 

ilS4JJ  UghtJng 

(a)  Interior  Lifting  Pewar  Aloaraaoe 
(1LPA).  for  calculating  the  Energy  Cost 
Budget  shall  be  determined  from  section 
SJX  The  lighting  power  used  to  calculate 
the  Daslpi  Bovv  Consumption  shall  be 
the  actoal  adfaatad  power  for  lighMng  ta 
the  Pnpoeed  Deaiga.  If  dM  lighting 
controls  in  Ihs  Proposed  Daeign  ara 
I  alhciliva  at  saving  anatgy  than 


thoae  requirad  by  sacboB  54.  die  actaal 
installed  Ughd^  power  shall  be  used 
along  aridi  the  scfaedales  reflecting  the 
actiaa  af  dw  controls  to  calcalate  the 
Design  Energy  Censumptioo.  This  acAaal 
installed  Hghttng  power  ehall  not  be 
adioalad  by  the  Power  Adjostment 
Factors  Ustad  in  Table  S.S-2. 

(b)  Ughdng  energy  profiles  are  shown 
ta  Table  11-5  dtot  establish  die 
percentage  of  the  Ugbting  load  switched- 
on  ta  eadi  Prototype  or  Reference 
Buildiiw  by  hour  of  the  day.  Theee 
profiles  are  dafaelt  assanptions  and  can 
be  chengril  when  calculating  the  Energy 
Cost  Budget  to  provide,  for  example,  a 
12  hour  rsther  than  sn  8  hour  work  day. 

US.4.Z3    Receptacle* 

(a)  Recaptoda  loads  and  preflles  are 
default  sssumptioBS.  The  saaa 
assumptions  shall  be  Btode  in 
calculating  Deeipi  Energy  Conwiniprten 
as  arere  need  ta  ceknlertng  thaBanfy 
Cost  Budget 

(b)  Reaeptade  loads  indudi  dl 
general  service  loads  diat  are  typicd  ta 
a  bntidtti^.  Theee  loads  exdade  any 
process  electrical  usage  sad  KVAC 
prinaiy  or  auxiliary  eledrical  ueafs. 
Table  11-1  Reoeptade  Pnrar  Densidas. 
establishes  die  deneity.  ta  W/ft>.  to  ba 
used  fer  eech  building  type.  The 
receptacle  energy  praMas  shaB  ba  the 
SMM  as  dM  Mghdng  energy  praBles  ta 
Table  11-3.  Tlds  proAla  ulabllihn  dM 
percentage  of  tha  laoaptods  load  dMt  is 
switohad  en  by  hour  af  dM  day  ewl  by 
buildii«typa. 

ILSS   Buildieg  Exterior  Earehpe 

USSl    Insulation  and  Glazing 

IIAS.1.1    The  insulation  and  glazihg 
characteristics  of  dM  Prototyps  and 
Reference  Building  envelope  shall  be 
determtaed  by  using  the  first  column 
under  "Base  Case",  with  no  assumed 
overhangs  for  the  appropriate  Alternate 
Component  Tables  (ACP)  ta  section  SA 
as  defined  by  climate  range.  The 
insulstion  and  glazing  chwacterisdcs 
from  this  ACP  are  Prescribed 
Assumptions  for  Prototjrpe  and 
Reference  Buildings  for  calculating  the 
Energy  Cost  Budget  ta  calculating  the 
Design  Energy  Consumption  of  the 
Proposed  Design,  the  envelope 
characteristics  of  the  Proposed  Design 
shaDbeased 

11.S.5J    Infiltration 

11.5.5.2.1    For  Prototype  and 
Reference  Buildings,  infiltration 
assumptions  shall  be  prescribed 
assumptions  for  calculating  the  Energy 
Coet  Budget  and  default  assumptions  fer 
the  Desip  Bnugy  Consumptioo. 
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Infiltration  shall  impact  perimeter  zones 
oiUy. 

11.5.5.2^    When  die  HV AC  system  is 
switched  "on",  no  infiltration  shall  be 
assumed.  When  the  HVAC  system  is 
switched  "ofT*.  die  infiltration  rate  for 
buildings  with  or  %vithout  operable 
wtadows  shall  be  assumed  to  be  0.038 
cfin/ft*  of  gross  exterior  wall.  Hotels/ 
motels  and  multi-family  hi^  rise 
residential  buildings  shall  have 
infiltration  rates  of  0.038  cfm/ft*  of  gross 
exterior  wall  area  at  all  times. 

11^.53    Envelope  and  Ground 
AbaorpUvities 

11.5.5.3.1    For  Prototype  and 
Reference  Buildings,  absorptivity 
assumptions  shall  be  prescribed 
assumptions  for  computing  the  Energy 
Cost  Siudget  and  default  assumptions  for 
computing  the  Design  Energy 
Consumption.  The  solar  absorptivity  of 
opaque  elements  of  the  building 
envelope  is  assumed  to  be  70%.  The 
solar  absorptivity  of  ground  surfaces  is 
assumed  to  be  80%  (20%  reflectivity). 

llJfA4    Window  Management 

11.5.5.4.1    For  the  Prototype  and 
Reference  Building,  wtadow 
management  drapery  assumptions  shall 
be  prescribed  assumptions  for  setting 
the  Energy  Cost  Budget  No  draperies 
shall  be  the  default  assumption  for 
computing  the  Design  Energy 
CoiuumptioiL  Glazing  is  assumed  to  be 
tatemally  shaded  by  medium-wei^t 
draperies,  closed  one-half  time.  The 
draperies  shaU  be  modeled  by  assuming 
that  one-half  the  area  ta  each  zone  is 
draped  and  one-half  is  not  If  manually- 
operated  draperies,  shades,  or  bltads  are 
to  be  used  ta  the  Proposed  Design,  the 
Design  Energy  Consumption  shall  be 
calcidated  by  assuming  they  are 
effective  over  one-half  the  glazing  area 
ta  each  zone. 

11.5.5J   Shading 

11.5.5.5.1    For  Prototype  and 
Reference  buildings  and  the  Proposed 
Design,  shading  by  permanent 
structures,  terrain,  and  vegetation  shall 
be  taken  tato  account  for  computing 
energy  consumption,  whether  or  not 
these  features  are  located  on  the 
building  site.  A  permanent  fixture  is  one 
that  is  Ukely  to  remata  for  die  life  of  die 
Proposed  Design. 

11^6   HVAC  Systems  and  Equipment 

11.5.6.1    The  specifications  and 
requirements  for  die  HVAC  systems  of 
the  Prototype  and  Reference  Buildings 
shall  be  those  ta  Table  11-5.  HVAC 
Systems  for  Prototype  and  Reference 
Buildings.  For  the  calculation  of  the 
Design  Energy  Consumption,  the  HVAC 


systems  and  equipment  of  the  Proposed 
Design  shall  be  used. 

11.5.6.2    The  systems  and  types  of 
energy  presented  ta  Table  11-5  are 
tatended  only  as  constratats  ta 
calculating  the  Energy  Cost  Budget 
They  are  not  tatended  as  either 
requirements  or  recommendations  for 
either  systems  or  the  type  of  energy  to 
be  used  ta  the  Proposed  Building  or  for 
the  calculation  of  the  Design  Energy 
Cost 

11.5.6.3  HVAC  Zones        .  '?> 

11.5.6.3.1  HVAC  zones  for 
calculating  the  Eneigy  Cost  Budget  of 
the  Prototype  or  Reference  Budding 
shall  consist  of  at  least  four  perimeter 
and  one  taterior  zones  per  floor. 
Prototype  Buildings  shall  have  one 
perimeter  zone  facing  each  cardtaal 
direction.  The  perimeter  zones  of 
Prototype  and  Reference  Buildings  shall 
be  15  ft  ta  width,  or  one-third  the  narrow 
dimension  of  the  building,  when  this 
dimension  is  between  30  ft  and  45  ft 
tadusive.  or  one-half  the  narrow 
dimension  of  the  building  when  this 
dimension  is  less  than  30  ft  Zoning 
requirements  shall  be  a  default 
assumption  for  calculating  the  Energy 
Cost  Budget  For  multi-family  hi^  rise 
residentitd  buildings,  the  prototype 
budding  shall  have  one  zone  per 
dwelling  unit  The  proposed  design  shall 
have  one  zone  per  uiut  uidess  zonal 
thermostatic  controls  are  provided 
withta  units;  ta  this  case,  two  zones  per 
unit  shall  be  modeled.  Building  types 
such  as  assembly  or  warehouse  may  be 
modeled  as  a  single  zone  if  there  is  only 
one  space. 

11.5.6.3.2  For  calculating  the  Design 
Energy  Consumption,  no  fewer  zones 
shall  be  used  than  were  ta  the  Prototype 
and  Reference  Buddings.  The  zones  ta 
the  simulation  shall  correspond  to  the 
zones  provided  by  the  controls  ta  the 
Proposed  Design.  Thermally  similar 
zones,  such  as  those  facing  one 
orientation  on  different  floors,  may  be 
grouped  together  for  the  purposes  of 
either  die  Design  Energy  Consumption 
or  Energy  Cost  Budget  simulation. 

11.5.6.4  Equipment  Sizing  and 
Redundant  Equipment 

11.5.6.4.1    For  calculating  the  Energy 
Cost  Budget  of  Prototype  or  Reference 
Buildings,  HVAC  equipment  shall  be 
sized  to  meet  the  requirements  of 
section  7.3.2,  without  using  any  of  the 
exceptions.  The  size  of  equipment  shall 
be  that  required  for  the  building  without 
process  loads  considered.  The  designer 
shall  determtae  the  final  equipment 
sizing  tacluding  the  process  loads  by 
separate  calculations.  Redundant  and/ 
or  emergency  equipment  need  not  be 


simulated  if  it  is  controlled  so  that  it  will 
not  be  operated  during  normal 
operations  of  the  building.  The  designer 
shall  document  the  installation  of 
process  equipment  and  the  size  of 
process  loads. 

11.5.6.4.2  For  calculating  the  Design 
Energy  Consumption,  actual  air  flow 
rates  and  installed  equipment  size  shall 
be  used  ta  the  simulation,  except  that 
excess  capacity  provided  to  meet 
process  loads  need  not  be  modeled  if  the 
process  load  was  not  modeled  ta  setting 
Energy  Cost  Budget  Equipment  sizing  ta 
the  simulation  of  the  Proposed  Design 
shall  correspond  to  the  equipment 
actually  selected  for  the  design  and  the 
designer  shall  not  use  equipment  sized 
automatically  by  the  simiUation  tool. 

11.5.6.4.3  Redundant  and/or 
emeigency  equipment  need  not  be 
simulated  if  it  is  controlled  to  not  be 
operated  during  normal  operations  of 
the  budding. 

11.5.7  Service  Water  Heating 

11.5.7.1  The  service  water  loads  for 
Prototype  and  Reference  Buddings  are 
defmed  ta  terms  of  Bta/h  per  person  in 
Table  11-6.  The  service  water  heating 
loads  from  Table  11-6  are  prescribed 
assumptions  for  multi-family  high  rise 
residential  buildings  and  default 
assumptions  for  all  other  buildings.  The 
same  service  water  heating  load 
assumptions  shall  be  made  ta 
calculating  Design  Energy  Consumption 
as  were  used  ta  calculating  the  Energy 
Cost  Budget 

11.5.7.2  The  service  water  heating 
system,  taduding  piping  losses  for  the 
Prototype  Budding,  shaU  be  modeled 
using  die  methods  of  the  ASHRAE 
Handbook.  1987  HVAC  Systems  and 
Applications  Volume  using  a  system 
that  meets  all  requirements  of  section 
9.0.  The  service  water  heating 
equipment  for  the  Prototype  or 
Reference  Budding  shall  be  either 
natural  gas  or  #2  fuel  oil  if  natural  gas 
is  not  avaUable  at  the  site,  or  an  electric 
heat  pump. 

11.5.7.3  Exception  to  section  11.5.7: 
11.5.7.3.1    If  electric  resistance 

service  water  heating  is  preferable  to  an 
electric  heat  pump  when  analyzed 
according  to  the  criteria  of  section 
9.3.7.1  or  when  service  water 
temperatures  exceeding  145  *F  are 
required  for  a  particular  application, 
electric  resistance  water  heating  may  be 
used. 

11.5.8  Controls    . 

11.5A1    All  occupied  conditioned 
spaces  in  the  Prototype,  Reference  and  , 
Ihoposed  Design  Buildings  ta  all 
climates  shall  be  simulated  as  being 
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ftanuyto. 


/ 


both  hMtad  and  oooM.  TIm 
■MumptioiM  ki  thia  wit— rtiow  ara 
praaoribad  aaauaip«kMa.  If  tka  ftopeaad 
Daaifn  ieaa  not  tndwla  aquipaiant  for 
cooling  ar  iMaltaf.  Mw  Daaign  Bnargjr 
Conaumption  thall  ba  dalanalnad  Iqr  liM 
•padflcatkma  for  calcaiBllat  tka  aiiny 
Coat  Budiat  aa  daacfibad  !■  Tabia  11-7. 
11 AU    ftroiytiana  la  aactioa  IIJLJ^ 
1l.AJ^l    UahailibitotDba 

Kvidad  wttk  only  hialfcn  or  oaoUoi. 
b  Um  Pratotypa  or  Rafaraaca  Building 
aMl  tha  Ptopeaad  OaalfB  abaU  ba 
•imulatad.  aililt  liw  IMM  aaaamptkMH. 
If  aacb  an  ataiuBption  ia  nada.  tha 
analytla  tbaU  show  that  tha  building 
Inlarior  taaparataia  aaaU  tba  oonforl 
crilaria  of  ANSI/ASHRAB  58-1991 
Thermal  EaviroaoMBtal  Cooditteaa  for 
Human  Oco^iancy."  at  kaat  QM  af  tha 
occuplad  houra  durtaf  Iha  yaar. 

lH«2a    If waiafaouaaa ara not 
Intaadad  to  ba  machanically  ooolad. 
both  the  Energy  Co«t  Budget  and  Deaign 
Enargy  Conaumption  thalTbe  modelad 
aaauming  no  mechanical  cooling:  and 

11JUX3    In  diBaiaa  whara  winlar 
daaifn  tamparatura  (07  J%  occurraaoa)  ia 
graatar  than  S0  T.  apaoa  haating  oaad 
not  ba  nodalad. 

IIA&S    Spaoa  tamparatura  cootrola 
for  tha  ftototvpa  ar  Ralaranca  Building, 
axcapt  maltiJamily  hi^  riaa  raaidantlal 
buildinfi  thaQ  ba  aat  al  70  T  (or  apaca 
haating  and  75  *F  for  tpaca  cooling  with 
a  deadband  par  Mction  7.3.CA.  Tha 
■ystam  shut  off  during  ofT-houra  ahaD  ba 
accordi^  to  tha  tchadule  in  Tabla  11-S. 
except  that  Iha  haating  syttem  shall 
cycle  on  If  any  tpaca  should  drop  balow 
tha  night  aetback  MtUng  of  55  'F.  There 
■hall  be  no  timilar  Mtpoint  during  the 
cooling  Maaoo.  LeHar  deadband  ranges 
may  ba  uaad  in  calculating  the  Deaign 
Enargy  Conaumption. 

11.5AJ.1    Exc0ption$  to  tection 
11.8.9.3: 

(a)  Setback  shall  not  ba  modeled  In 
determining  either  the  Bnergy  Coat 
Budget  or  Deaign  Bnergy  Coat  if  setback 
is  not  realistic  for  tha  Propoaed  Deaign. 
■och  as  M  hour/day  operations.  Health 
facilitiaa  need  not  have  night  setback 
during  the  heating  seaaon: 

(b)  Helel/BMtela  and  oniki-famHy  high 
riae  rssidewtid  batlAngs  shall  have  a 
night  setback  tempera  tare  of  ae  T  froflB 
114»  pjB.  to  Me  a.M.  during  tha  beating 
season:  and 

(c)  If  deadband  uaiiUals  ate  ■O  la  be 
installed,  the  Design  Bsergy  Coat  shall 
ba  calculated  widi  beth  beating  and 
cooling  thermostat  setpoints  set  to  the 
same  value  between  70  'F  and  71  *F 
inclusive,  assumed  to  be  constant  for  tha 
year. 

ll.S.tJJ    For  OMlH-fanily  buildings, 
tha  thermeatat  schedule  far  tha  dwelbng 
uniu  ahaB  ba  aa  in  TtMe  11-4^ 


(a)  The  Fiototype  Bafldii«  shsil  «ae 
the  single  rone  schedule.  The  iVepoeed 
Design  shall  aae  the  twa-Kowe  schedule 
only  if  ■anal  thermostatic  controls  ■!• 
provided.  For  Propoaed  Desipis  that  uae 
heat  pumps  employing  supplementary 
heat,  the  controls  used  to  switch  on  the 
auxiliary  beat  source  during  morning 
warm-ap  periods  shall  be  almulated 
accurat^.  TIm  thermoatat  asaonptiona 
for  mahi-fnnily  high-rise  buildinga  are 
prescribed  saaumptiona. 

11.5.a.4    When  praviding  for  outdoor 
air  ventilation  In  calculatiaa  tha  Enargy 
Cost  Budget  controls  shall  be  assumed 
to  close  me  ouUide  air  intake  to  reduce 
the  flow  of  outside  sir  to  0  cfm  during 
setback  and  unoccupied  periods. 
Ventilation  using  Inside  air  may  still  be 
required  to  maintain  scheduled  satbadi 
temperature.  Outside  air  ventilation, 
during  occupied  periods.  shaD  be  as 
required  by  ASHRAE  StoMdard  et-109t 
"Ventilation  for  AocepUble  Indoor  AiK." 
or  the  Propoaed  Design,  whichever  is 
greater. 

11.5A5    If  humidificatioa  is  to  be 
used  in  the  Propoaed  Design,  the  same 
level  of  humidificatioa  and  system  type 
shall  ba  uaad  in  the  Prototype  or 
Reference  Buildii«.  If  dehunidification 
requires  subcooling  of  supply  air.  than 
reheat  for  tha  Prototype  or  Heferenoe 
Building  shall  be  from  recovered  waate 
heat  such  as  condenser  waste  heat 

11.89    Speatlatir9  Buildings 
11S9.1    Lighting 

llJAld    The  iafteskir  Ughtiag  power 
aUowHMa  tftPA)  far  calculating  the 
Energy  Coat  Budget  shall  be  detenained 
from  Table  S.4-1.  The  Deaipi  Aaargy 
Conauastfan  aay  ba  baaed  on  aa 
aaaumed  ad»aa»»«l  Ufbtlag  power  for 
future  hghtiag  impraaaasanta. 

(a)  Tba  aaaumptian  about  fa«ure 
lighlti«  power  uaad  to  caloulate  the 
Design  Bnergy  Conaumption  awat  be 
documented  so  that  the  future  taataUed 
ligimng  ayalaafw  may  be  in  oompUanoa 
with  lhaaa  alandarda.  DocuBMDtatioa 
muBt  be  prauided  «e  enable  future 
lighting  syalsnis  to  uee  either  the 
Prescriptive  method  of  section  3.4  or  the 
Systems  Performance  method  of  section 
S.5. 

(b)  Documentation  for  future  Hating 
systems  that  use  the  Prescriptive 
method  of  section  1.4  sheM  be  eMad  aa 
a  maxinuB  edfnated  Hgbting  power  for 
the  tenant  apaoea.  The  adtnated  Hgbting 
power  eHowanoe  for  tenant  spacea  riiall 
aeoount  far  the  lighting  power  provided 
for  the  oonMnen  araea  of  the  bulKiing. 

(c)  Documentation  far  future  lighting 
systems  that  use  the  System 
Performanea  aiethod  of  aaction  3.5  shall 
be  stated  aa  a  raquirad  fighting 


adtoatment  The  required  lifting 
adiustroent  is  the  whole  building  lighting 
power  asenmed  in  order  to  calculate  the 
Deaign  Bnany  Conaonption  minus  the 
njPA  vahie  Com  Table  S.4-1  that  was 
used  to  calcttkBte  the  Energy  Coat 
Budget.  When  the  required  hghthig 
adjustment  is  less  than  sere,  a  complete 
lighting  deaign  most  be  developed  for 
one  or  more  lepreaentative  tenant 
spaces,  demonstrattaig  acceptable 
lighting  withtai  die  Hmits  of  the  assumed 
lighting  power  allowattce. 

11.8A2    HVAC  Systems  and  Equipment 

11.5JJL1    If  the  HVAC  system  is  not 
completely  spedfled  In  tha  plans,  the 
Design  Bnergy  Consumption  shall  be 
baaed  on  reaaonable  aasumptions  about 
the  construction  of  future  HVAC 
syatema  and  equipment  Ihese 
asaiunptions  shall  be  documented  so 
that  future  HVAC  systems  and 
equipment  may  be  in  compliance  with 
these  atandards. 

11.9    Tke  Simuhtioa  Te0l 


11  Al    AbbmI  energy  conaumption 
shall  be  tlfpnl"**^  with  a  ouilti-zona. 
6780  hours  per  year  building  energy 
model  The  model  shaD  account  for 

llAl.l    The  dynamic  heat  transfer  of 
the  building  envelope  such  aa  solar  and 
internal  gains; 

ll.ai.2    Equipment  effkaenciaa  as  a 
functiaa  of  load  and  clinata; 

11 AU    Ughtiiv  and  HVAC  aystan 
controla  and  distribution  systems  by 
ttim^iiitinfl  the  whole  buildfa^ 

WMAA    The  operating  acbadule  of 
the  building  including  night  setback 
durii«  various  times  of  the  year  and 

\\A.\S    biergy  oonauaipteB 
information  at  a  level  necessary  to 
determine  the  Energy  Coat  Budget  and 
Deaiga  Energy  Coet  thraufh  tha 
appropriate  utility  rate  schedules. 

1 1.6.2    While  the  simulation  tool 
should  aimulate  an  entire  year  on  an 
hour  by  haurbaais  (8760  hours), 
prograan  that  apfiroximate  tiiis  dynamic 
analysis  procedure  and  pravide 
equivalent  reaute  ara  acoeptabla. 

11  A3    Simulation  toob  ahaU  be 
selected  for  their  ability  to  simulate 
accurately  the  relevant  features  of  the 
buildiag  ia  questien.  as  shown  in  tha 
toots  doounentatioa.  For  example,  a 
single  zone  model  shall  aol  ba  uaad  to 
simulate  a  large,  multi-zone  building, 
and  a  steady-state  model  such  as  the 
degree-day  method  ahaU  not  be  uaad  to 
simulate  bufldings  when  equipment 
efficiency  or  performance  is 
aignilkantly  affected  by  the  dynamic 
patterns  of  weather,  aolar  raAation,  and 
occupancy.  Relevant  energy-releted 
features  shafl  be  addreaaed  by  a  model 


Fedawl  Bagjatar  /  Vol.  54.  No.  18  /  Monday,  janoary  3ft  1960  /  Rule*  and  Regnlations  47B1 


such  as  daylighting,  atriums  or 
sunspaces,  night  ventilation  or  thermal 
storage,  chilled  water  storage  or  heat 
recovery,  active  or  passive  solar 
systems,  zoning  and  controls  of  heating 
and  cooling  systems,  and  ground- 
coupled  buildings.  In  addition,  models 
shall  be  capable  of  translating  the 
Deaign  Energy  Conaumption  into  energy 


coat  uaing  actual  utility  rate  achedulea 
with  the  coincidental  electrical  demand 
of  a  building.  Examples  of  public 
domain  models  capable  of  handling  such 
complex  building  syatema  and  energy 
coat  translations  available  in  the  United 
States  are  D0E-2.1C  and  BLAST  3.0  and 
in  Canada.  Energy  Systems  Analysis 
Series. 


11.6.4    All  simulation  tools  ahall  uae 
scientifically  justifiable  documented 
techniques  and  procedures  for  modeling 
building  loads,  systems,  and  equipment. 
The  algorithms  uaed  in  the  program 
shall  have  been  verified  by  comparison 
with  experimental  ateaaurementa,  loads, 
systems,  and  equipment. 
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TAILE  11-3 
■IILOIM  SCHEDULE  PERCENTAGE  NULTIPIIERS 
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IMTW  M»  lULt  11«1 


•iil4iilnM  Hr  mm 


Ions  for  Imrfy  CanMTMtlon  t 
Ul  lulldlnfi,  Wioi.  lU. 
Litoffry.  Mt*4S70-t,  1«0.« 


A  tacif  (C 


'    TiM*  11*3  oonctlna  autttplltrs  for  eorworttnf  th«  noirinal  wo(uo« 
Nr  Mldint  wn^wry  (Tibi*  11-1).  rmm^tci*  pamt  dM»<«|r 
(TiMo  11-4).  MTvlM  hot  wotor  (Tib4o  11-«).  and  limiting  mm^ 
<M8«t«n  S.4  or  5.S)  into  tta«  oortoo  dMa  for  o»t«ait4nf  bul(tf<nt 
l«a*  tfidir  tha  ttaralwd  Calculation  rrocadura. 


for 


I  MlMnt  prof  II*  tkar*  ara  «iraa  aarlaa  •  ana 
I.  taturdiy  and  tundar.    Ttiara  ara  24  alsMnta  par  aarlaa. 
Ilw  aultlpltar  ttac  alMild  ba  uaad  to  aatlMta  bulldlnv 
laadi  fraa  12  a.a.  to  1  a.a.  (tor<M  tl«Mnt  91)  throufh  11  p.a.  to 
12  %,m,  (aarlaa  atoane  iM>.    Th*  oatiaatad  load  far  anf  baur  la  al^ly 
tiw  mtipilar  froB  ttta  anpraprlata  atandard  proflla  Mltlpllad  toy  tiia 
riata  valua  froa  th*  taMaa  citad  abova. 


J  A 


S    Tha  lulldlfv  NVAC  tyataa  tehadula  Uatad  In  Tdbla  11-S  llata  tha  hotra 
(dm  ttM  NMC  ayataa  ifeall  ba  conaidarad  -onP  or  -off"  in 
Mith  taction  11.S.S.2. 


/  V»L  **,  Nocia  /  l>ipnday,  JMUMty  3a  IMS  /  Roles  and  EigiiUtians 


TABLE  11-4 
■ECEPTAOE  POCir  DENSITIES 


1 

T— 

KTft^OF 

—\ 

1                  KIILOIW  TYPE 

CQNDTIONED  flOOR  AREA 

1 

1       Aaawfcly 

0.25 

— 1 

1        Offfc* 

0.75 

1        Retail 

0.25 

1        Warehouse 

••1 

1        School 

0.5 

1        Hotel /Hotel 

0.25 

1        Raataurant 

0.1 

t        Health 

1.0 

1        Nultl-Faaily  Nigh  Rise 

Included  in  Liifits  and 

1        Residential 

Equlpwnt  portions  of 
Table  11-1 
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TMLI  11-5 
MM  «T«TIM  or  MOrOTTN  MD  MrfRfNCC  KilLOIMSS 


1.2 


1 — 1                  r 

1                                                                                               1  ITSTfN  M).    1 
1                     WILOIM/VACI  OCGUMIKT                        |(T«MJ  11*7)| 

1 

RCNOKS       1 

(TMU  11-7)1 

1     AMMtoly                                                                       1                        1 
1    a.    OMTdMa  (vty  slat)                                   |          1         1 
1    b.    iSO.OOO  ft'  or  <S  floor*                             |  1  or  3         | 
1     e.     >M.0OO  ft'  or  >S  floors                                |            3          | 

Not*  1           1 

1    Off!**                                                                   1                      1 
1    a.    220.000  ft'                                                1^1 
1    b.     >20,Q00  ft'  and  ofthor                                   |                       | 
1            fi  floor*  or  <n,000  ft'                               1^1 
1    «.    >n,00e  ft'  or  »S  floor*                             j           S         | 

1    (totatl                                                                 1 

1    *.    ^,000  ft'                                                  1  1  sr  J 

1    b.    >98.000  ft'                                                    1  4  or  $ 

Net*  1          1 

Not*  1             1 

1     UorohouM                                                                  1            1 

Net*  1         1 

1    tdwolo                                                               i 

1    a.    <n.000  ft'  or  <S  floor*                             |           1 

1    b.    >7S.00O  ft'  or  >S  floor*                             |          S 

1    Het*l/M»t*l                                                         1 

1    *.    iS  tterlo*                                                      1  2  or  7 

1    h.    »S  *t*r1«o                                                   i          4 

1    Net*  3.  7    1 
1    Net*  4         1 

1    N*taur«it                                                             1  1  or  3 

1      Hot*  1             1 

1    Mooltli                                                                    1 
1    a.    Nur«4nt  Noaa  (any  *ta*>                              |  2  or  7 
1    b.    <19.000  ft'                                                  1           1 
1    «.    >19.000  ft'  and  ^.000  ft'                        |          4 
1    a.    >M.0OO  ft'                                                1          3 

1    >Mt*  7         1 

1    Net*  2         t 
1    Net*  2.  3    1 

1    Nultl'tarfly  Nf#i  11**  Naldwtfal  >S  atorf**|          7 

L. 


J- 


-L 


J 


^    tfact  and  tarvie*  u*t*r  N**t(n|  buda*t  c*leul*tion*  alwll  b*  aada  u*4nt 
totk  *4*etr<e<ty  and  n*tijr*l  ga*.    Th*  ln*rfy  C«*t  ludi*t  oh*ll  b*  tit* 


ICMsr  •«  tH***  tM*  *al*ul*tl*nB.    If  n*tur*l  ta*  U  net  awallabl*  at  tti* 
r*t*.  *l*etr{c<ty  and  12  fu*4  ftll  ahall  b*  u**d  for  ttw  budatt 
c*lcul*t1en*. 

'    Tb*  a»*t—  and  anargy  typ**  pra*it*d  in  tbt*  Tabl*  ar*  net  Intended 
a*  foqalr— nta  *r  rico— idatlan*  f*r  tb*  prapooid  da*(an.    Pl«*r 
•r***  b*i«M  *r*  tb*  totel  cand1tl«n*d  fl**r  *r***  for  the  liotod 

t>p*  In  tb*  bultdtnt.    Tb*  ntatar  *f  floor*  (nd{c*t*d  b*4aM  I* 
*f  OGO^iod  floor*  f*r  tb*  il*t*d 


TMLE  11-6 
SERVICE  NOT  UATER  QUANTITIES 


f 

1        auildinN  Typ* 

1      ■tii/Person-bour^      | 

1     1.    AM«d>ly 

1                 215                   1 

1    2.    Office 

1                 f^                   1 

1    3.    ieuil 

US             1 

1     4.    UarcbouM 

225                  1 

1    S.    Scbool 

215                  1 

1    6.    Notel/Notel          ! 

1110                1 

1     7.     Restaurant 

IM                 t 

1    8.    Health 

135                  1 

1    9.    Nulti-Faaily 

1  Nigh  Rise  { 
1            Residential           ] 

ITOO'                 I 

1.    Tbis  value  is  the  nuiter  to  be  ajltiplied 
fay  the  percentage  ault {pliers  of  the 
building  profile  schedule*  in  Tabl*  11-4. 
S*e  Table  11-2  for  occupency  levels. 

2      Tetel  bet  Meter  use  per  duelling  tnit  for 
each  hour  sbatl  be  3400  itH^  tiws  the 
■ulti-faiBity  bi^  rise  reatdential  fauildif« 
SVN  systaai  aultipliar  froa  TaM*  11-3. 


UMI 
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TABLE  11-7.  (Continued) 
NVAC  SYSTEM  DESCRIPTION  FOR  PROTOTYPE  AND  REFERENCE  BUILDINGS^ 


r— ^ ! \ ! 

1  NMC                                 1                                           1                                                  '                                         '                                                       1 

1  ujuKMmn                 1    STSTW  fi               1     iYSTw  n                   1  SYsnw  a               j    systw  m                       I 

|Sytt«ie«crl|K<«      1    P.ek.a.1  r«ft«^       j    P«*ia«l  t.niin.1             j  A«r  h««l«r                j    P.ck.91  rooftop                 j 
1                                         1     •<r«l«  looo.  on.        |     .«r  e«Mtl«»r  with        |  ptr  ton.  with              |     VAW  u/r»rimXT  rohMt 
1                                       1    tftit  por  i«w             1     apoco  hMtor  or                |  control  ptant             |                                                 1 
1                                       1                                       1    Noatpwp.  ono  Itootins/     |                                     |                                                 I 
1                                     1                                     I    coeltni  tftit  par  aona      |                                   1                                               1 

Fan  SyotM                   |                                       1                                             1                                                  .1 

1     e«.<*>..«^y           1    Noff                        1    NocalO                            |Not.»                            Not.  ♦ 

1      atrculatlon  rata      |                                     1                                           1                                   |                                               j 

1      S^y  fan  total       |     I.Hn.  M.C.               |    N/A                                     i  2.0  In.  «.C.               j     5.0  in.  W.C.                         j 
I      atatic  praaauro       |                                     I                                           1                                   j                                               j 

i     co^inod  ooiply      i    *0«                         i    "'*                               •  *"                         1    *"                                 ! 
1      fan,  aotor,  «d        |                                       )                                                                                   !                                                 I 
1     drivo  officioney      |                                  '  ^                             •             !                                   !                                               ! 

1      s>«B4y  fat  eontroi  \    Cofwtant  «o4tf»         1    Fan  Cyclaa  irfth  call        j  Conatant  velim         |    WW  «/fon«rd  curv«l           | 

1                                       1    forliaatl»«or«>o4ir»    |                                     1     cantrifugal  fan  and             | 

!                                                                                                                            I                                     1     vwiabla  iniot  vanaa           | 

1      RMumf.  total       1     N/A                                |    N/A                                      'j  0.*  in.  W.C.                j     0.6  in.  M.C.                           | 
1      atatic  pfiaauro       |                                     I                                           1                                   { 

1      Ca*lnad  rot»»«       1    N/A                             j    N/A             •                     I  »                            1    »»              <                        j 
1      *-two  officioney      j                                       1                                             !                                     ! 

1      Ntum  fan  c«tro4  |     N/A                              |    N/A                                     1  Conat«H  vol..         |    VAV  ./fon«rd  curvl           j 
I                                           .                                           1                                                  1                                         1     contrifugal   fan  and              | 
III                                             1                                     1    diochorgo  diiirt                | 

1  Coolint  tyaton             |    Dir«t  o«panaian        |    Oiroct  o>pa«ion              \  Chiliad  i«t«r             \    Oiroct  axpanaion                  j 
1                                     1    air  eoolod                 |    air  coolod                       |  (Not*  11)                   |    air  coolad                           I 

1  Naotir«  Sytta.            |    Fur««o.  tiaatpui*).     1    Naatp^  «/oloetric         j  Not  -otor                   |    Hot  «at«-  (Not.  12)  or        | 
1                                     1    oroloctric                |    raaiatanco  auKiUary       |  (Noto  S.  12)              I    olactric  roaiatanco            | 
1                                       1     r«aiat«wo  (Moto  •)  |    or  air  eonditionor           |                                     1     <•»«•  •>                                j 
1                                       1                                       1    M/apaea  Matar  (Noto  8)  |                                     1                                                 1 

i  RMTta                        i    Orytoulb  aconoaiiar    j    No  aeonartior                   |  Drytoulb  acono«iior    |    OrytJulb  ocon«iior  p«-        | 
1     par  Soction  7.4.S      |                                                1  P*"  ««tion  7.4.3       |     SoctJon  7.4.3    Nini-i.        | 

I  (bartwtrle  roliof)  1                                             1                                     1    VAV  aattin.  par  7.4.5 

1                        1                        1              ■               i                       1  •*<^^^'^  ^*  <*«^y  ■''*    1 

1                    1                    1                       1                   i  '^***  ^  '*'*  ^         ' 

II  1                                   1    praataat  cooling  dwand.     | 

1.    nw  ay«t«M  mi  anarw  typaa  proaontad  in  ttiia  Tatoto  aro  not  intandad  aa  ro^jiraaanta  or 
dMitn. 


itiona  for  tho 


1 — 

1  NVAC 

I  CQNPONENT 

T 

I     SYSTEM  iS 

I   - 

1  SYSTEM  #6 

j     SYSTEM  «7                       '                 j 

1  Sy«t«B  Description 

1    Bui It-up  central 
I     VAV  with  periaeter 
j.  reheat 

1  Four-pipe  fan  coil 
1  per  zone  with  central 
I  plant 

1    Water  source  heat  piap               | 

I  Fan  Systaa 

I      Doaign  M^iply 

1      circulation  rate 

1    Note  9 

i  Note  9 

I    Note  10                                          1 

1      Supply  fan  total 
1      atatic  prtsaur* 

I    4.0  in.  W.C. 

I  0.5  in.  W.C. 

I    0.5  in.  W.C.                                  1 

1      Coabinad  sciaply 
1      fan,  aotor,  and 
I      driv*  officiancy 

1    5SX 

1  25X 

1     25X                                                   1 

1      Supply  fan  control 

1    VAV  w/air-foil 
1    cantri fusel  fan  and  AC 
1    freqjcncy  variable  apeed 
1    drive 

1  Fan  cycles  w/call  for 
1  heating  or  cooling 

1     Fan  cycles  w/call  for                  | 
1    heating  or  cooling                       j 

I      Rotum  fan  total 
1      atatic  prcasuro 

1    1.0  in.  U.C. 

N/A 

1    N/A                                            •    j- 

1      Coabtnad  return  fen, 
1      aotor,  and  driwt 
I      efficiency 

30K 

N/A 

N/A                                                   1 

1      Return  fan  control 

VAV  with  air-foil 
centrifuoal  fan  and  AC 
frequency  variable  apeed 
drive 

N/A 

N/A                                                     1 

1  Coolins  Syttoa 

Chilled  water  (Note  11) 

:                         ■                        1 

Chilled  water  (Note  11) 

Closed  circuit,  centrifugal          | 
centrifugal  blower  type  cooling  j 
tower  sized  per  Note  11.              | 
Circulating  pmp  sized  for  2.7    | 
GPM  per  ton.                                     j 

I  Neeting  Systea                 { 

Not  water  (Note  12)  or         | 
electric  resistance               { 
(Note  8)                                1 

Hot  water  (Note  12)  jot      \ 
electric  resistance           | 
(Note  8)                              1 

Electric  or  natural  draft  fossil| 
fuel  boiler  (Note  8]|                     j 

1  Reaarks     .                        | 

Drybulb  econoaizer  per         | 
Section  7.4.3                         | 
NiniauB  VAV  settir«  per        | 
Section  7.4.4.3                     j 
Si^iply  air  reset  by  zone  of  j 
greatest  cool ing  deaand.      j 

No  econoaizer                     | 

Tower  fans  and  boiler  cycled        | 
to  aaintain  circulating  water      | 
teaperature  Iwtueen  60  and           | 
design  tower  leaving  water           | 
teaperature.                                     | 

r.  Fer 


notes  see  and  ef  TaMe  11-7. 
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it—wro  HOTis  KM  liiau  u-7 

STSTEN  MSCtirTlOM  fOt  MOTOTTPI  MD  KFCKMa  ■UILOINCS 


MTMl 

1.    far  iCiiKlirlM  mc*  m  r««atf-««t«.  wintly  «iri  r«t*i(  Mhich  art  pM>t  of  a  aiMd  ua«  buUding  wkidi,  accordini  to  TiMa 
n-r.  IfvdjriH  a  c«itra(  cHUIatf  iMtar  plant  (ayataaa  1.  5.  ar  «),  cfcUlod  i«tar  «yat»  typa  S  ar  S.  aa  indieatari  In  tHa 
TaMa.  *a4l  ba  uaarf. 


].    Caratwt  veltaa  wv  ba  uaad  in  lonaa  litar*  praaauriuti«n  rtlationaKipa  m»x  ba  aaintsinad  by  coda.     Wt0 
all  atbar  araaa.  in  accordma  wit^  taction  7.4.«.l. 


in 


S.    »ra¥idB  nat-araiaid  liaat  racowary  ayatwa  for  all  fan  ayataM  witb  ainiMi  euttidt  air  intaka  g^aatar  than  75X.    lacowary 
•ffactl«anaaa  aboil  ba  O.M. 


4.     If  a  aarabotaa  la  not  tnt««did  to  ba  aachanicaUy  cootad,  both  th«  Enargy  Coat  ludHta  and  Oaaign  Enargy  Coata.  aay  ba 
caloHatad  aaauatna  no  aacMnical  cooling. 

9.    Tba  ayataa  liatad  ia  for  guaat  roaaa  only,    araaa  auch  aa  public  araaa  «id  back-of-houaa  araaa  (hall  ba  sarvad  by  ayataa  4. 
awcb  aa  afficaa  m^  ratal t  tftall  ba  tarvad  by  tha  ayataw  liatad  in  TaMa  11-7  for  thaaa  accupancy  typaa. 


«.    Tba  ayatM  liatad  ia  far  fuaat  raaM  aniy.    Araaa  •4jch  aa  piMic  araaa  and  backofhouaa  araaa  ihall  ba  aarvad  by  ayataa  S. 
Othar  araaa  tMCb  aa  afficaa  and  ratail  thall  ba  aarwad  by  tyatan  liatad  in  Tabia  11-7  for  tHaaa  oco^ancy  typaa. 


7.    tyataa  2  aball  ba  uaad  far  tha  Enargy  Caat  Pudgat  calculation  aacapt  in  araaa  -ith  dtaign  haating  outaida  air  taaparaturaa 
laaa  than  10  *f .        . 

•.    »rala<vpa  awrpy  bu^at  caat  caleulationa  mall  ba  aadi  waing  both  alactr*city  and  notwral  gaa.     If  nattral  gaa  ia  net 

mmiitbim^t  «ba«lta.  alactricity  and  «  fual  oil  mall  ba  uaad.    Ttia  fnargy  Coat  gudgat  shall  ba  tha  toMr  of  thaaa  raawtta. 
, Mtamcaly.  ttM  teaagr  Oaat  Sudgat  aay  ba  baaad  an-tha  fual  aaurca  that  ainiwiaaa  aatat^  aparatinp.  «a4ntananca.  a««f^anc, 
«rt  imtallatian  eoaca  far  «w  praatvpa -o>ar  tha  building  ltfa<4aa.    E«<KiMnt  and  inatallatian  coat  aatiMtaa^fwll  ba 
paipoMd  ualr^  pMfaaaianal ly  racapniaad  aaat  aatiaMing.  laota,  guidaa.  and  tachniquaa.     Tha  aathoda  af  anaftyaia  mall  aanfora 
to  thaaa  af  Subpart  A  af  10  cn  43*.    Enargy  costs  malt  ba  baaad  an  actual  caats  to  tha  bwildinp  aa  dafinad  in  tkia  iKCion. 


f.    Oaaign  ««ply  air  circulatian  rata  shall  ba  baaad  on  a  supply  air  to  rooa  air  tamparatura  diffaranca  of  »  •».    A  highar  ai^y 
air  tmparatura  aay  ba  uaad  if  ra«*irad  to  Maintain  a  •iniaua  circulation  rata  of  4.5  air  mangaa  par  haur  ar  IS  cfa  par 
paravt  at  diaign  canditiana  to  sach  lona  sarvad  by  tha  systw.     If  ratum  fana  ara  spacif  tad.  thay  shall  ba  siiad  fro*  tha 
ateply  fm  capacity  laaa  tha  ra^iirad  ainiMtxi  vanttlation  with  cutsidt  air,  or  7^1  of  tha  scppty  air  capacity,  michavar  ia 
tartar,    bcapt  **m9  notad,  st«plv  and  ratum  fana  shall  ba  eparatad  contirMualy  during  occt^iad  hoira. 


M.    fm  lf«rgp  Uhan  ircludid  in  tha  aff iciancy  r*ting  of  tha  ««tit  aa  dtfinad  m  Sactian  7.4.4.3  naad  net  ba  aodalad  aaplicitly  for 
tbia  ayatcB.    The  f««  gbal I  cycle  utth  calls  for  haating  or  cooling. 

11.    CliiUad  HOtar  ayatas  aball  be  aadelad  laing  a  reciprocating  chiller  for  systwa  uith  total  cooling  capacitiea  laaa  than  m 
tana,  and  caMrift«a4  mtllara  far  ayataM  with  cooling  capecitiea  of  175  tone  ar  graeter.    for  ayataa  uith  cooling  of  «00 
tona  or  mrt.  tha  Erwrgy  Caat  Oudgat  shad  ba  calculated  uaing  two  centrifugal  chillers  leed/tag  controlled.     Chiliad  weter 
ptPVa  shall  ba  sited  wing  a  12  *'f  twaparature  rise,  fro*  U  <*f  to  M  **f ,  opareting  at  75  feet  of  heed  and  and  tf X  coAined 
iapailar  and  aator  efficioKy.    Cendanaar  water  piMpa  shall  ba  sited  waing  a  10  "f  tai^eretura  riaa.  operating  et  M  feat  af 
heed  «^  tat  comined  i^ellar  m^  aator  effieiancy.     The  cooling  tower  shall  be  an  open  circuit,  centrifugal  blOMr  typa 
aiud  for  the  larger  of  85  ^  laaving  wMtr  tanparatur*  or  10  ^f  tppraach  to  dasign  wetbulb  taaiparature.     The  tower  ahall  be 
controlled  to  prewidt  e  45  *f  leaving  water  ta«perature  menever  weether  conditiona  perant.  floeting  «»  to  daaign  leaving  weter 
taapareture  at  dmign  caf^tiorw.    Chilled  water  supply  taaveratura  shall  ba  reset  in  accordmca  with  lactien  7.4.A.2. 


12.    Hoc  water  tyateai  mall  Inctudt  a  natural  draft  foeail  fuel  ar  electric  boiler  per  Mote  8.     The  hot  weter  p^  shall  ba  sited 

baaad  an  a  »  *f  tMparetura  drop,  for  180  ^  to  150  ^.  operating  at  60  feet  of  heed  «id  a  caminad  iaipaller  end  aotor  efficiency 
of  ML     Pec  water  aipply  taMparetura  shall  be  reset  m  accordsnca  with  Section  7.4.0.2. 
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TABLE  11-8 
TICMOSTAT  SETTINGS  FOR  WILTI-FANILT  NIGM-RISE  BUILOINGS 


1 

1     TIIC  OF  OAV 

I 

1     SINGLE  ZONE 
1    DUELLING  UNIT 

I 

Tin  ZONE 
DUELLING  UNIT 

1 
1 
1 

HEAT 

1 

COOL 

SEOROONS/BATMtOOMS  | 

• 

1 

OTHER  ROONS    | 

1 

NEAT 

1 

COOL   i 

HEAT 

1 
1 

nnn  j 

1  Nidftight  •  6  p.m. 

60 

78 

60 

78    1 

60 

-h 

85   1 

1    6  p.*.  •  9  a.ai. 

70 

78 

70 

7B   1 

70 

78   1 

1    9  a.ai.  •  S  p.ai. 

70 

78    1 

60 

85    1 

70 

78   1 

1    5  p.«.  •  11  p.«.    1 

70 

78    I 

^ 

78    1 

70 

78   1 

1   11  p.a.  -  Midnight   | 

60 

7B    1 

60 

78    1 

60 

78   t 

•                 • 

1 

1 

! 

J 

cooc  aase-ai-c 
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IZl    General 

12.1    This  Mction  providM  an 
alternative  path  for  compliance  with  the 
standards  that  allow  for  greater 
flexibility  in  the  design  of  energy 
efflcient  buildings  using  an  annual 
energy  target  method.  This  path,  as  does 
the  path  used  in  section  11 A  provides 
an  opportunity  for  the  use  of  innovative 
designs,  materials,  and  equipment  such 
as  daylighting.  passive  solar  heating, 
heat  recovery,  and  thermal  storage  as 


«veU  as  other  applications  of  otf-paak 
electrical  energy  where  they  cannot  be 
adequately  evaluated  by  the 
prescriptive  or  system  performance 
methods  found  in  sections  3.4. 35, 5.4. 
5.5,  7.4..  and  9.4. 

12.1.2    The  Bidlding  Energy  Use 
Budget  Target  alternative  may  be  used 
as  an  option  to  the  Building  Energy  Cost 
Budget  method  in  Section  11.0  and  is  to 
be  used  in  lieu  of  the  prescriptive  and 
system  performance  methods  and  in 
conjunction  with  sections  33, 4.3, 5.3. 
e.3,  7.3.  8.3.  9.3  and  103. 


12.1.3    CompUance  under  this  section 
Is  demonstrated  by  showing  that  the 
calculated  annual  energy  usage  for  the 
Proposed  Design  is  less  than  or  equal  to 
a  calculated  Energy  Use  tedget  (See 
Flgwe  12-1).  A  life-cyde  cost  economic 
analysis  is  required  to  evaluate 
alternative  fuel  sources  and  energy 
reduction  strategies.  The  procedures  in 
this  chapter  are  intended  only  for 
establishing  design  compliance,  and  are 
not  intended  to  be  used  either  to  predict, 
docimient  or  verify  aimual  energy 
coiuumption  or  aimual  energy  costs. 


Flourt  12-1  Building  Energy  Coaplianeo  Altornatl 


v« 


WItMriHJI  OF 
VFBCTIVC  MBMir 
OOMBWIMKSMM 

MOMae»  oeuM 

■ 

LITE  evCLE  COST 

nS.  SELECTION 

SECTION  12.t 

•  HVAC 

•  PROCESS  EQUIPMENT 


NIIHHUH  COHPLI 
NEOUINEHENTS 
nOMK  1.1-1 


MTH 


OESION 

ENEHSV  USE 

KCTION  12.3 


YES 


BUILDING 
ENERGY  USE  BUDGET 
SECTION  12.2 


mOTOTVPE  BUILOINB 

BCRGV  USE  BUDGET 

SECTION  12.2 


NO 


REDESIGN 


UMI 


COMPLIANCE  COMPLETED 


BaUNG  coot  S«S»«1-C 
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12.1.4    Compliance  under  the  Bulldint 
Energy  Um  Budget  method  requires  a 
detailed  energy  analysis,  using  a 
conventional  simulation  tool  of  the 
Proposed  Design.  A  life-cycle  cost 
analysis  shall  be  used  to  select  the  fuel 
•ource  for  the  HVAC  systems,  service 
hot  water,  and  process  loads  from 
svailable  eltematives.  The  Annual 
Energy  Consumption  of  the  Propoeed 
Design  with  the  life-cycle  coet-effective 
Aiel  selection  is  calculated  to  determine 
the  modeled  energy  consumption,  called 
the  Design  Energy  Use. 

ia.lJ    Hie  Design  Energy  Use  is 
defined  as  the  energy  that  is  consumed 
within  the  five  foot  line  of  a  proposed 
building  per  ft*over  s  24  hour  day,  M5- 
day  year  period  and  specified  operating 
hours.  The  calculated  Design  Energy 
Use  is  \hta  compared  to  a  calculated 
Energy  Use  Budget 

11.1.8    GMnp/ionce.  The  Energy  Use 
Budget  Is  determined  by  calculating  the 
annual  energy  usage  for  s  Reference  or 
Prototype  Building  that  is  configured  to 
comply  with  the  provisions  of  Section 
UJO  for  such  buil^ngs.  except  that  the 
fuel  source(s)  of  the  Prototype  or 
Reference  Building  shall  be  the  same 
life-cycle  cost-effective  source(s) 
selected  for  the  Proposed  Design.  If  the 
Design  Energy  Use  is  less  than  or  equal 
to  the  Energy  Use  Budget  then  the 


proposed  design  compUes  with  these 
stsndards. 

12.1.7    This  section  provides 
instructions  for  determining  the  Design 
Energy  Use  end  for  calculating  the 
Energy  Use  Budget.  The  Energy  Use 
Budget  is  the  hi^est  allowsble 
calculated  annual  energy  consumption 
for  a  specified  building  design. 
Designers  are  encouraged  to  design 
buildings  whose  Design  Energy  Use  is 
lower  than  the  Energy  Use  Budget. 
Incorporated  in  this  section  is  an 
optional  life-cycle  cost  economic 
analysis  procedure  that  may  be  used  by 
the  designer  to  examine  the  economic 
feasibility  of  all  energy  design 
eltematives  and  to  produce  a  mora 
optimum  design. 

1Z2    DettrwinaUoa  of  th»  Annual 
Energy  Budget 

12.2.1    The  Energy  Use  Budget  shall 
be  calculated  for  the  appropriate 
Prototype  or  Reference  Building  in 
accordance  with  the  procedures 
prescribed  in  section  11.2  with  the 
following  exceptions:  The  Energy  Use 
Budget  shall  be  stated  in  uniU  of  Btu/fl*' 
yr  and  the  simulation  tool  shall 
segregate  the  calculated  energy 
consumption  by  fuel  type  producing  sn 
Energy  Use  Budget  for  each  fuel  (the  fuel 
selections  having  been  made  by  a  life 


cycle  coet  analysis  in  determining  the 

proposed  design). 
\2JZ2    The  Energy  Use  Budget  (HUB) 

is  calculated  simihuly  for  the  Reference 

or  Prototype  Building  using  the  following 

equation: 

EUB-BUB.xfi-t-EUB.xb-t- -t^EUB-xf, 

Equation  12-1 

Where  EUB,.  EUBt BUB,  are  the 

calculated  annual  energy  Urgets  for 
each  fuel  used  in  the  Reference  or 
Prototype  building  and  fi.  {i,  .  .  .  ft  are 
the  energy  convereion  factors  given  in 
Table  12-1.  In  lieu  of  case  by  case 
calculation  of  the  Energy  Use  Budget, 
the  designer  may  construct  Energy  Use 
Budget  tables  for  the  combinations  of 
energy  source(s)  that  may  be  considered 
in  a  set  of  protect  designs,  such  as 
electric  heating,  electric  service  water, 
and  gas  cooling  or  oil  heating,  gas 
service  water  and  electric  cooling.  The 
values  in  such  optional  Energy  Use 
Budget  tables  shall  be  equal  to  or  less 
than  the  corresponding  Energy  Use 
BudgeU  calculated  on  a  case  by  case 
basis  according  to  this  section.  Energy 
Use  Budget  tables  shall  be  constructed 
to  correspond  to  the  climatic  regions 
and  building  types  in  accordance  with 
provisions  for  Prototype  or  Reference 
Building  models  in  Section  11  J)  of  these 
standards. 


TMLE  12-1 
FUEL  OONVERSIQN  FACTOHS  HM  OONPUTIW  OESIQI  iWNUW.  ENER6V  USES 


RSLS 


Electricity 

Fuel  Oil 

Neturat  Cas 

Liquified  PsCrolaua 
(inclutfing  Propane  and  lutane) 

Antliracite  Coat 

titMsiwsus  Cost 

PurdMsad  Steas  and  Steas 
froa  Centrat  Pl«its 

Niflii  T«9erature  or  Nedi«M 
Tcaperature  Kster  froa 
Central  Plants 


OONMEISKM  FACVO* 


3412  BttAlloMett  hour 
138.700  tti^gallen 
1,031.000  Btu/1000  ft' 
95.500  atWgaUan 

28.300.000  BtuTaiiort  ton 
24.500,000  itu^aliert  ton 
1,000  Btu/Pound 


Use  tlie  keet  value  liosod 
en  ttie  water  actually 
delivered  at  the  buildir« 
five  foot  line 


-L. 


NOTE:  At  specific  lecetlons  Mhere  tlie  anergy  source  8tu 
content  varies  siinif  icantty  froa  ttie  value  presented 
then  the  local  fuel  valus  asy  be  used  provided  there  is 
si^vorting  dooaantation  froa. the  fuel  source  eifplier  ststfng 
this  ectual  fuel  energy  value  and  verifying  tint  this  value 
will  reaeia  consistent  for  ttie  foreseeeble  future.  The  fuel 
content  for  fuels  not  given  abewe  shall  be  deterained  froa  ttie 
beet  awallable  source. 


UMI 
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1Z3    Dettrmination  of  tlw  DMi'gn 
Energy  U$e 

12.S.1    The  Design  Bnergv  Um  thell 
be  calculeted  by  modeling  the  Propoeed 
Design  using  the  tame  methods, 
assumptions,  climate  data,  and 
simulation  tool  as  were  used  to 
estabUsh  the  Energy  Use  Budget,  but 
«vlth  the  design  features  that  wUl  be 
used  in  the  final  building  design.  The 
simulation  tool  used  shall  segreaate  the 
calculated  energy  consumption  by  fuel 
type  giving  an  annual  Design  Energy 
Use  for  each  fuel.  The  sum  of  the  Design 
Energy  Uses  multiplied  by  the  fuel 
conversion  factors  in  Table  \Z-\  yields 
the  Design  Energy  Use  for  the  proposed 
design: 
DEU-DBUiXfi-»-DEUiXfc.f  ....  -fDBUi  xi; 

Equation  It-t 

WImt*  r,.  b.  ...  I;  are  the  Am!  oonvertioa 

factors  In  Table  U-1. 

1Z3J   RtQuind  Uft  Cych  Cott 
AnaJy$iM  fbr  Fuel  Selection 

mil    Fuel  sources  selected  for  the 
Proposed  Design  and  Prototype  or 
Reference  buildings  shall  be  determined 
by  considering  the  energy  coet  and  other 
costs  and  benefits  that  occur  during  the 
expected  economic  life  of  the 
alternative. 

12J.2.2    The  designer  shall  use  the 
procedures  set  forth  in  Subpart  A  of  10 
CFR  Part  436  to  make  this 
determination.  The  fuel  selection  life 
cycle  cost  analysis  shall  include  the 
following  steps: 

ir9J.Xl    Determine  the  feasible 
alternatives  for  energy  sources  of  the 
Proposed  Design's  HVAC  systems, 
service  hot  water,  and  process  loads. 

12.3.2.Z2    Model  the  Propoeed  Design 
including  the  alternative  HVAC  and 
service  water  systems  and  conduct  an 
annual  energy  analysis  for  each  fuel 
source  alternative  using  the  simulation 
tool  specifled  In  this  section.  The  annual 
energy  analysis  shall  be  computed  on  a 
monthly  basis  in  conformance  with 
section  114)  of  these  standards  with  the 
exception  that  all  process  loads  shall  be 
Included  in  the  calculation.  Separate  the 
output  of  the  analysis  by  fuel  type. 

12.3.2.24    Determine  the  unit  price  of 
each  fuel  using  information  from  the 
utility  or  other  reliable  local  source. 
During  rapid  changes  in  fuel  prices  it  is 
recommended  that  an  average  fuel  price 
for  the  previous  twelve  months  be  used 
in  lieu  of  the  current  price.  Calculate  the 
annual  energy  coet  of  each  energy 
source  alternative  in  accordance  with 


prooeduies  in  Section  114)  for  the  Design 
Energy  Coat  Estimate  the  initial  coet  of 
the  HVAC  and  service  water  systems 
and  other  initial  costs  such  as  energy 
distribution  lines  and  service  connection 
fees  associated  with  each  fuel  source 
alternative.  Estimate  other  costs  and 
bmefits  for  each  alternative  including, 
but  not  necessarily  limited  to.  annual 
maintenance  and  repair,  periodic  and 
one  time  mator  repairs  and 
replacemenU  and  salvage  of  the  energy 
and  service  water  systems.  Cost 
estimates  shall  be  prepared  using 
professionally  recognized  cost 
estimating  tools,  guides  and  techniques. 

12.3.2.2.4  F^Brform  a  life  cycle  coet 
analysis  using  the  procedure  spedfled  in 
SM:tioa  12J.2. 

12.3.2.2.5  Compare  the  total  life  cycle 
cost  of  each  energy  source  alternative. 
The  alternative  with  the  lowest  total 
H'e-cyde  cost  shall  be  chosen  as  the 
energy  source  for  the  propoeed  design. 

12.4    Compliance 

124.1    Compliance  with  this  section 
is  demonstrated  if  the  Design  Energy 
Use  is  equal  to  or  less  than  the  Bnogy 
Use  Budget 

DEU<EUB 

Bguatiott  U-3 

12.4.2    The  energy  consumption  shall 
be  measured  at  the  building  five  foot 
line  for  all  fuels.  Energy  consumed  from 
non-depletable  energy  sources  and  heat 
recovery  systems  shall  not  be  Included 
in  the  Design  Energy  Use  calculations. 
The  thermal  efficiency  of  fixtures, 
equipment  systems  or  plants  in  the 
proposed  de^gn  shall  be  simulated  by 
the  selected  calculation  tool 

12JI    Standard  Calculation  Procedure 

12.5.1    The  Standard  Calculation 
Procedure  consists  of  methods  and 
assumptions  for  calculating  the  Energy 
Use  Budgets  fbr  Prototype  and 
Reference  Buildings  and  the  Design 
Energy  Use  for  the  Proposed  Design.  In 
order  to  maintain  consistency  between 
the  Energy  Use  Bud^ts  and  the  Design 
Energy  Use.  the  input  assumptions 
stated  in  section  11.5  are  to  be  used. 

12JU    The  terms  Energy  Cost  Budget 
and  Design  Energy  Cost  or  Consumption 
used  in  section  114)  correlate  to  Energy 
Use  Buci^t  and  Design  Energy  Use. 
respectively,  in  section  124)i 

tze    The  Simulation  Tool 

12A1    The  criteria  established  in 
Section  1141  for  the  selection  of  a 


simulation  tool  shall  be  followed  when 
using  the  compliance  path  prescribed  in 
Section  124). 
1Z7   Life  Cycle  Coet  Analytie  Criteria 

12.7.1    The  following  life  cycle  cost 
criteria  applies  to  the  fuel  selection 
requiremenU  of  this  chapter  and  to 
option  life  cycle  cost  analyses 
performed  to  evaluate  energy 
conservation  design  alternatives.  The 
fuel  source(s)  selection  shall  be  made  in 
accordance  with  the  requirements  of 
Subpart  A  of  10  CFR  Part  436.  The 
Implementation  calculations  for  the 
methodology  of  Subpart  A  of  10  CFR 
Part  436  is  provided  in  National  Bureau 
ofStandarde  Handbook  135  entiUed 
"Life  Cycle  Cost  Manual  for  the  Federal 
Energy  Management  Program."  When 
performing  life  cycle  cost  analyses  of 
optional  energy  conservation 
opportunities  the  designer  may  use  the 
life  cycle  cost  procedures  of  Subpart  A 
of  10  CFR  Part  436  or  OMB  Circular  A- 
M  or  an  equivalent  procedure  that  meets 
the  assumptions  listed  below: 

12.7.1.1  The  economic  life  of  the 
Prototype  Building  and  Proposed  Design 
shall  be  25  years.  Anticipated 
replacements  or  renovations  of  energy 
related  features  and  systems  in  the 
Prototype  or  Reference  Building  and 
Proposed  Design  during  this  period  shall 
be  included  in  their  respective  life  cycle 
cost  calculations. 

12.7.1.2  The  designer  shall  follow 
established  professional  cost  estimating 
practices  when  determining  the  costs 
and  benefiu  associated  with  the  energy 
related  features  of  the  Prototype  or 
Reference  Building  and  Proposed 
Design. 

12.7.1  J    All  costs  shall  be  expressed 
in  current  dollars.  General  inflation  shall 
be  disregarded.  Differential  escalation 
of  prices  (prices  estimated  to  rise  faster 
or  slower  than  general  inflation)  for 
energy  used  in  the  life  cycle  cost 
calculations  shall  be  those  in  effect  at 
the  time  of  the  life  cycle  cost 
calculations  as  published  by  the 
Department  of  Energy's  Energy 
Information  Administration. 

12.7.1.4    The  economic  effects  of 
taxes,  depredation  and  other  factors  not 
consistent  with  the  practices  of  Subpart 
/I  o/ 10  CFR  Au«  496  shall  not  be 
induded  in  the  life  cyde  cost 
calculation. 
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OCPARTMCNT  Of  AQRICULTUnC 

ycmrANTMir 

reOCfUL  HOME  lOAH  BANK  BOARD 

ia  cm  PANT  SIC 

PEACE  COflM 

at  cm  PANT  S10 
INTER-AMERICAN  FOUNDATION 

Sa  C^n  PANT  10M 

AFRICAN  DEVELOPMENT 
FOUNDATION 

ta  CFN  PANT  IIM 

COMMISSION  ON  THE  BICENTENNIAL 
OP  THE  UNITED  STATES 
CONSTITUTION 

4SCPNPANTa01« 

Nonprocur«in«nt  OebaniMnt  and 


;  Department  of  AgrHcultore. 

African  DevalopmenI  Foundation. 
Commiaaion  on  the  Bicentennial  of  the 
United  Statea  Conalltutlon.  Federal 
Home  Loan  Bank  Board.  Inter-American 
Foundation.  Peace  Cotpa. 

;  Final  rule. . 

r:  Thia  final  common  rule 

eatablishea  among  the  Federal  agenciea 
•hewn  above  a  uniform  ayatem  of 
nenpfueufeineiH  oeiMraMnt  ana 
awpenalon  which  27  other  agencies 
alraady  aikipHil  Tke  S7  olhw  PMeral 
ajandaa  promulgated  an  identical  final 
comnran  rule  on  May  M^  lilM.  The  rvle* 
are  required  under  BxecaHv*  Oder 
12540  of  February  IS.  lOM^  The  rulea  are 
Intended  to  prevent  waate.  fraud,  and 
abuse  in  Federal  nonprocuremeni 
tranaactiona. 

asmCTwa  •ATC  March  1.  IMB. 
PON  rnvtmnr  mnonmatioh  contact; 
See  agency-apecific  preaoibles  lor  IIm 
contact  person  for  each  agency. 
■UPPiiwifTANT  eiPONaMiTiOir,  Aa  pert 
of  the  Admtniatratioa'a  inltietivea  to 
curb  fraud,  waate.  and  abuae.  on 
February  18. 1968,  President  Reagan 
signed  F.xecutive  Order  12M9. 
"DebarmanI  and  Suapaasion.''  It  wee 
published  on  February  21. 1880  (51  FR 
8370-0371).  The  Executive  Order 
astabliahad  govemmentwide  effect  for 
an  agency's  nonprocuremeni  debarment 
or  tuipenaiun  action. 

Section  e  of  the  Executive  Order 
directed  the  Office  of  Management  and 
Budget  (OMB)  to  issue  guidelinea 
governing  implementation  of  the  Order, 
and  aection  3  of  the  Executive  Order 
directed  the  departmenta  and  agencies 
to  promulgate  final  rulea.  consistent 
with  these  guidelines.  On  May  20. 1908. 


27  agencies  issued  s  Tinal  conuaoo  rule 
(S3  FR  19181-18211).  consistent  with 
OMD's  guidelines.  The  commoo 
preamble  for  that  publication  provides 
full  background  for  the  promulfatkm  of 
the  Executive  Order  and  the  history  of 
the  common  rulemaking. 

This  second  common  rulemaking 
includes  the  Department  of  Agricalture 
and  various  small  Federal  agencies 
which  did  not  participate  in  the  May  2iw 
1988  publication.  On  October  2a  1007. 
the  Department  of  Agriculture  pubttaked 
a  proposed  rule,  the  same  day  as  24  of 
the  27  agencies  which  co-signed  the  first 
common  rulemaking.  The  Department  of 
Agriculture  and  the  27  agencies  shared  a 
common  public  docket. 

The  other  small  Federal  ageades 
which  are  participating  in  thia  aecond 
common  rule  did  not  issue  a  prior 
proposed  rule.  These  agencies  have 
concluded  thai  publicatioa  of  a  notioe  of 
propoaed  rulemaking  ia  uaaeosssery 
becauae  the  common  rulemaktnf  was 
Bubiected  to  extensive  public  scratfny. 
OMB  published  proposed  and  flaal 
guidelines  and  27  agencies  issued 
proposed  rules  for  comments.  Tfieiefoffe. 
these  agencies  have  decided,  for  good 
under  5  VS.C.  SS3(b)(B).  aol  to 


.,320    Period  of  debarmenl. 
.325    Scope  of  debHrment. 


loin  tke  fDveramentwide  final  < 

rule. 


Tsxtoflket 

TIm  text  of  tke  coounoa  nile  as 
sdnptsd  by  Ike  egendes  In  this 
document  spears  below. 
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DalMnaani  or  •utpentlon. 

lasllglbls  persons. 

Voiunlary  exclusion. 

Bxcapttcn  provision. 

ContinualioM  of  covered 
tranaar.ttona. 
r**    FaMwfe  l«  adhere  to  restftctions. 


Csesrai 

far  debarment. 
10    ftoccdures. 
^1     lawaatiaalion  and  referraL 
.912    Notice  of  propoaed  deba 

Opporlunily  to  contest 
detMrmenl. 

.314    Debarrins  ofTicial's  decisien. 
.^S    Seltlemenl  and  voiunlary 
exclusion. 


General. 

Causes  for  swspension. 

Procwlurpt. 

Nol»ce  of  suspensioB. 

Opporlunily  to  conlesi  nutpenaion. 

Suspending  offictdl's  decision. 

Period  of  suspension. 

S€X)pe  of  suspension. 

IE    neaponaiOaWeaolOSA. 
Aosncy  and  Paittclpenla 

.  .      SCO    CSA  r«spons»bililies. 
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InatisiWIily  and  Vsl—lary  ExdusJoo    Lowef 
TIarCoversd' 


AudMMily:  Executive  Order  12S49  (citation 
Is  Agency  rulemaking  authority). 


A— Oenoral 


I— .100 

(a)  Executive  Order  12S49  provides 
Ikst.  to  the  extent  permitted  by  law. 
ftiecutive  departmenta  and  agencies 
shall  pertidp«te  in  s  govemmentwide 

roourenwnt  debarment 
»n.  A  person  who  is 
I  or  suspended  shall  be 
from  Federal  rinancial  and 
nonfinencial  aaaistance  and  benefits 
— der  Federal  programs  and  activities. 
De(>arment  or  suapension  of  a 
perticipant  in  a  program  by  one  agency 
ihall  have  govemmentwide  effect. 

(b)  These  regulations  implement 
section  3  of  Executive  Order  12549  and 
the  guidelines  promulgated  by  the  Office 
ef  Management  and  Budget  under 
section  6  of  the  Executive  Order  by: 

(1)  Prescribing  the  programs  and 
ectivities  that  are  covered  by  the 
govemmentwide  system: 

(2)  Prescribing  the  govemmentwide 
criteria  and  govemmentwide  minimum 
due  process  procedures  that  each 

shall  use: 


(3)  Providing  for  the  listing  of 
deb<irred  and  suspended  participants. 
participants  declsred  ineligible  (see 

definition  of  "ineligible"  in  I 105(i)). 

end  participants  who  have  voluntarily 
excluded  themselves  from  participation 
in  covered  transactions: 

(4)  Setting  forth  the  consequences  of  a 
debarment,  suspension,  determination  of 
ineligibility,  or  voluntary  exclusion:  and 

(5)  Offering  surh  other  guidance  as 
necessary  for  the  effective 


implementation  and  administration  of 
the  govemmentwide  system. 

(c)  Although  these  regulations  cover 
the  listing  of  ineligible  participants  and 
the  effect  of  such  listing,  they  do  not 
prescribe  policies  and  procedures 
governing  declarations  of  ineligibility. 

f  ^.105    DeflnWons. 

(a)  Adequate  evidence.  Information 
sufficient  to  support  the  reasonable 
belief  that  a  particular  act  or  omission 
has  occurred. 

(b)  Affiliate.  Persons  are  affiliates  of 
each  another  if,  directly  or  indirectly, 
either  one  controls  or  has  the  power  to 
control  the  other,  or  a  third  person 
controls  or  has  the  power  to  control 
both.  Indicia  of  control  include,  but  are 
not  limited  to:  interlocking  management 
or  ownership,  identity  of  interests 
among  family  members,  shared  facilities 
and  equipment,  common  use  of 
employees,  or  a  business  entity 
organized  following  the  suspension  or 
debarment  of  a  person  which  has  the 
same  or  similar  management, 
ownership,  or  principal  employees  as 
the  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  person. 

(c)  Agency.  Any  executive 
department,  military  department  or 
defense  agency  or  other  agency  of  the 
executive  branch,  excluding  the 
independent  regtilatory  agencies. 

(d)  Civil  judgment  The  disposition  of 
a  civil  action  by  any  court  of  competent 
jurisdiction,  whether  entered  by  ve'dict, 
decision,  settlement  stipulation,  or 
otherwise  creating  a  civil  liability  for  the 
wrongful  acts  complained  of:  or  a  final 
determination  of  liability  under  the 
Program  Fraud  Civil  Remedies  Act  of 
1986  (31  U.S.C.  3801-12). 

(e)  Conviction.  A  judgment  of 
conviction  of  a  criminal  offense  by  any 
court  of  competent  jurisdiction,  whether 
entered  upon  a  verdict  or  a  plea, 
including  a  plea  of  nolo  contendere. 

(f)  Debarment.  An  action  taken  by  a 
debarring  official  in  accordance  with 
these  regulations  to  exclude  a  person 
from  participating  in  covered 
transactions.  A  person  so  excluded  is 
"debarred." 

(g)  Debarring  official.  An  official 
authorized  to  impose  debarment.  The 
debarring  official  is  either 

(1)  The  agency  head,  or 

(2)  An  official  designated  by  the 
agency  head. 

(h)  Indictment.  Indictment  for  a 
criminal  offense.  An  information  or 
other  filing  by  competent  authority 
charging  a  criminal  offense  shall  be 
given  the  same  effect  as  an  indictment. 

(i)  Ineligible.  Excluded  from 
participation  in  Federal  nonprocurement 
programs  pursuant  to  a  detemiination  of 


ineligibility  under  statutory,  executive 
order,  or  regulatory  authority,  other  than 
Executive  Order  12549  and  its  agency 
implementing  regulations:  for  example, 
excluded  pursuant  to  the  Davis-Bacon 
Act  and  its  implementing  regulations, 
the  equal  employment  opportunity  acts 
and  executive  orders,  or  the 
environmental  protection  acts  and 
executive  orders.  A  person  is  ineligible 
where  the  determination  of  ineligibility 
affects  such  person's  eligibility  to 
participate  in  more  than  one  covered 
transaction. 

(j)  Legal  proceedings.  Any  criminal 
proceeding  or  any  civil  judicial 
proceeding  to  which  the  Federal 
Government  or  a  State  or  local 
government  or  quasi-govemmental 
authority  is  a  party.  The  term  includes 
appeals  from  such  proceedings. 

(k)  Nonprocurement  List  The  portion 
of  the  List  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs  compiled, 
maintained  and  distributed  by  the 
General  Services  Administration  (GSA) 
containing  the  names  and  other 
information  about  persons  who  have 
been  debarred,  suspended,  or 
volimtarily  excluded  imder  Executive 
Order  12549  and  these  regulations,  and 
those  who  have  been  determined  to  be 
ineligible. 

(1)  Notice.  A  written  communication 
served  in  person  or  sent  by  certified 
mail  return  receipt  requested,  or  its 
equivalent,  to  the  last  known  address  of 
a  party,  its  identified  counsel,  its  agent 
for  service  of  process,  or  any  partner, 
officer,  director,  owner,  or  joint  venturer 
of  the  party.  Notice,  if  undeliverable. 
shall  be  considered  to  have  been 
received  by  the  addressee  five  days 
after  being  properly  sent  to  the  last 
address  known  by  the  agency. 

(m)  Participant  Any  person  who 
submits  a  proposal  for,  enters  into,  or 
reasonably  may  be  expected  to  enter 
into  a  covered  transaction.  This  term 
also  includes  any  person  who  acts  on 
behalf  of  or  is  authorized  to  commit  a 
participant  in  a  covered  transaction  as 
an  agent  or  representative  of  another 
participant. 

(n)  Person.  Any  individual, 
corporation,  partnership,  association, 
unit  of  government  or  legal  entity, 
however  organized,  except:  foreign 
governments  or  foreign  governmental 
entities,  public  international 
organizations,  foreign  government 
owned  (in  whole  or  in  part]  or  controlled 
entities,  and  entities  consisting  wholly 
or  partially  of  foreign  governments  or 
foreign  governmental  entities. 

(o)  Preponderance  of  the  evidence. 
Proof  by  information  that  compared 
with  that  opposing  it  leads  to  the 


conclusion  that  the  fact  at  issue  is  more 
probably  true  than  not. 

(p)  Principal.  Officer,  director,  owner, 
partner,  key  employee.  o7  other  person 
within  a  participant  with  primary 
management  or  supervisory 
responsibilities;  or  a  person  who  has  a 
critical  influence  on  or  substantive 
control  over  a  covered  transaction, 
whether  or  not  employed  by  the 
participant  Persons  who  have  a  critical 
influence  on  or  substantive  control  over 
a  covered  transaction  are: 

(1)  Principal  investigators. 

(q)  Proposal.  A  solicited  or  unsolicited 
bid,  application,  request  invitation  to 
consider  or  similar  communication  by  or 
on  behalf  of  a  person  seeking  to 
participate  or  to  receive  a  benefit 
directly  or  indirectly,  in  or  under  a 
covered  transaction. 

(r)  Respondent  A  person  against 
whom  a  debarment  or  suspension  action 
has  been  initiated. 

(s)  State.  Any  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  of  a  State, 
exclusive  of  institutions  of  higher 
education,  hospitals,  and  units  of  local 
government  A  State  instrumentality  will 
be  considered  part  of  the  State 
government  if  it  has  a  written 
determination  from  a  State  government 
that  such  State  considers,  that 
instrumentality  to  be  an  agency  of  the 
State  government 

(t)  Suspending  official.  An  official 
authorized  to  impose  suspension.  The 
suspending  official  is  either 

(1)  The  agency  head,  or 

(2)  An  official  designated  by  the 
agency  head. 

(u)  Suspension.  An  action  taken  by  a 
suspending  official  in  accordance  with 
these  regulations  that  immediately 
excludes  a  person  from  participating  in 
covered  transactions  for  a  temporary 
period,  pending  completion  of  an 
investigation  and  such  legal,  debarment 
or  Program  Fraud  Civil  Remedies  Act 
proceedings  as  may  ensue.  A  person  so 
excluded  is  "suspended." 

(v)  Voluntary  exclusion  or  voluntarily 
excluded.  A  status  of  nonparticipation 
or  limited  participation  in  covered 
transactions  assumed  by  a  person 
pursuant  to  the  terms  of  a  settlement. 

§ .110    Coverage. 

(a)  These  regulations  apply  to  all 
persons  who  have  participated,  are 
currently  participating  or  may 
reasonably  be  expected  to  participate  in 
transactions  under  Federal 
nonprocurement  programs.  For  purposes 
of  these  regulations  such  transactions 
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will  b«  rafsmd  lo  —  "covewd 
transactions." 

(1)  Covfd  trantoction.  For  purposes 
of  Umss  rsfulatkms.  a  covsrsd 
transactkMt  is  a  priaiary  covarad 
transaction  or  a  iowsr  liar  oovsrad 
transaction.  Covered  transactions  at  any 
tier  naad  not  involve  the  transfer  of 
Federal  funds. 

(i)  Primary  covered  Uxuuaction. 
Except  as  noted  in  paragraph  (sK2)  of 
this  secuon.  s  primary  covered 
transaction  is  any  oonprocurement 
transaction  between  an  agency  aad  a 
person.  regardleH  of  type,  including: 
Grants,  cooperative  sgreements. 
scholsrships.  felloMTships.  contracts  of 
sssislsnce.  loans,  loan  guarantees, 
subsidies.  Insurance,  payments  for 
specified  use.  donation  agreements  and 
any  other  nonprocurement  transactions 
batwaan  s  Federal  agency  and  a  person. 
Primary  covered  transsctions  also 
include  those  transactions  specially 
designated  by  the  U.S.  Department  of 
Housing  snd  IMMn  Development  hi 
•uch  agency's  regulations  governing 
debannant  and  sospension. 

(ii)  Lower  tier  covered  transactioa.  A 
lower  tier  covered  transaction  is: 

(A)  Any  transaction  between  a 
participant  and  s  person  other  than  a 
procuremenl  contract  for  goods  or 
services,  regardless  of  type,  under  a 
primary  covered  transaction. 

(B)  Any  procuremenl  contract  for 
goods  or  tervicaa  between  a  participanl 
snd  s  person,  regardless  of  type, 
expected  to  equal  or  exceed  the  Federal 
procurenenl  saiall  purchaae  dueehold 
fixed  at  10  UA.C  X30«(g)  and  41  U.&C 
2S3(g)  (currently  t2&000)  under  a 
primary  covered  transaction. 

(C)  Any  procuraaeni  contract  for 
goods  or  services  between  a  participant 
and  a  person  under  e  covered 
transaction,  regardless  of  amount  under 
which  that  person  will  have  a  critical 
influence  on  or  substantive  control  over 
that  covered  transaction.  Such  peiaoaa 
sre: 

(1)  Principal  inveetigators. 

(/)  Providera  of  (sderally-requirad 
audit  servicea. 

(2)  Exceptione.  The  following 
transactions  era  not  covered: 

(i)  SUtutory  entitlements  or 
oiandatory  swards  (but  not  subtler 
swards  thereunder  which  arc  not 
themselves  mandatory),  induduig 
deposited  funds  insured  by  the  Federal 
Government: 

(ii)  Direct  awards  lo  forai^ 
governments  or  public  international 
organizations,  or  transactions  with 
foraign  governments  or  foraign 
govemmentsl  entities,  public 
intsmatlonal  organisations,  foreign 
government  owned  (in  whole  or  in  part) 


or  controlled  entities,  entities  consisting 
wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities; 

(Ui)  Benefits  to  an  individiial  aa  a 
personal  entilleaaeni  withoat  regard  to 
the  indtvidual's  present  reeponstbility 
(but  benents  received  in  sn  individual's 
busineee  capacity  ara  not  excepted); 

(iv)  Federal  employment; 

(v)  Transactions  pursuant  lo  national 
or  agency-recognised  emergencies  or 
disaaters; 

(vi)  Incidental  benefits  derived  from 
ordinary  aovemmenlal  operations;  and 

(vii)  Other  trsnsactions  where  the 
spplication  of  these  regulations  would 
be  prohibited  bv  lew. 

(b)  ReJaUontihip  to  other  eection*. 
This  section  describes  the  types  of 
transactions  to  which  s  debarment  or 
suspension  under  the  regulations  will 
apply.  Sabpert  a  "Effect  of  Action." 

i  ann  "Deberment  or  suspensioo,** 

sets  forth  the  consequences  of  s 
debarment  or  suspension.  Those 
eoossquences  woiild  obuin  only  with 
respect  to  participanU  and  principals  in 
the  covered  transactions  aixl  activitiee 

described  In  | .llOfs).  Sections 

''Scope  of  debarment.''  and 
"Scope  of  suspension."  govern 
the  extent  to  which  s  speciric 
perticipant  or  organizational  elements  of 
s  perticipani  would  be  automatically 
included  within  a  debenneni  or 
suspension  action,  and  the  conditions 
under  which  sffiliates  or  persons 
asaociated  with  a  partidpani  may  also 
be  brought  within  the  scope  of  the 
actioa. 

(c)  RekHiomhip  to  PedenJ 
procurement  activitiee.  Deberment  aad 
suspension  of  Federal  procareraent 
contradora  and  subcontractors  under 
Federal  procurement  contracts  sre 
covered  by  the  Federal  Aa)uisition 
Regalatiaa  (FAR).  49  CFR  Sabpert  8.4. 


I 119 

(a)  la  order  to  protect  the  public 

inlereat.  It  Is  the  policy  of  the  Federal 
Government  to  conduct  business  only 
with  responsible  persons.  Deberment 
end  suspension  are  discretionary 
actions  that,  taken  te  accordance  with 
Executive  Order  12S40  and  these 
regulations,  sre  appropriate  means  lo 
impleewnt  this  policy. 

(b)  Debarment  and  suspension  era 
serious  sctione  which  shall  be  used  only 
in  the  pnbbc  Interest  and  for  the  Federal 
Co>aiiiment's  protection  and  not  for 
purpoaes  of  pvniahmenL  Agencies  ssay 
impose  debarment  or  suspension  for  the 
causes  snd  in  accordance  with  the 
prooedarea  set  forth  in  these  regulations. 

(c)  When  more  than  one  agency  has 
an  interest  in  the  propoeed  debarment  or 


suspension  of  s  person,  consideration 
shall  be  given  lo  designating  one  egency 
aa  the  leed  egency  for  SMking  the 
decision.  Agencies  ere  encouraged  to 
establish  methods  and  procedures  for  ■ 
coordinating  Iheir  debarment  or 
suspension  actions. 

Subpart  B-Cffad  Of  Action 


(e)  Primary  oovend  trantoctione. 
Except  to  the  extent  prohibited  by  law. 
persons  who  ere  deberred  or  suspended 
shall  be  excluded  from  primary  covered 
transactions  as  either  participanls  or 
principals  throughout  the  executive 
branch  of  the  Federal  GovemmenI  for 
the  period  of  their  deberment  or 
sospension.  Accordingly,  no  agency 
shall  enter  Into  primary  covered 
transactions  with  sach  debarred  or 
suspended  persons  during  such  period, 
except  as  permitted  pursuant  to 

I ns. 

(b)  Lower  tier  covered  transactions. 
Except  to  the  extent  prohibited  by  lew, 
peraone  who  heve  been  deberred  or 
suspended  shell  be  excluded  from 
participating  as  either  pertidpanis  or 
principals  in  all  lower  tier  covered 

transactions  (see  | 110(sMlNii))  for 

the  period  of  their  deberment  or 
suspension. 

(c)  Exceptions.  Deberment  or 
suspension  does  not  effiect  e  person's 
eligibility  for: 

(1)  Statutory  entitlements  or 
nuindatory  swards  (but  not  subtler 
awards  thereunder  which  are  not 
themselves  mandatary),  induding 
deposited  funds  insored  by  the  Federal 
Government; 

(2)  Direct  swards  to  foreign 
governments  or  pubhc  international 
ofganizations.  or  transactions  with 
foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entitles,  snd  entities 
consisting  wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities; 

(3)  Benefits  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  present  responsibility 
(but  benefits  received  in  an  individual's 
business  capadty  are  not  excepted); 

(4)  Federal  employment; 

(5)  Transactions  purauant  lo  national 
or  agency-recognized  emergendes  or 
disasters; 

(6)  Incidental  benefits  derived  from 
ordinary  governmental  operations;  and 

(7)  Other  transactions  where  the 
sppbcation  of  theee  regulations  would 
be  prohibited  by  law. 


Persons  who  ara  ineligihle,  as  defined 

inf 106(1),  are  excluded  ia 

accordance  with  the  applicable 
statutoiy.  executive  ontor.  or  leguiata^ 
authority. 

I ato 


Persons  who  accept  voluntary 

exclusions  under  | .315  ase 

excluded  in  accordance  with  die  terms 
of  their  settlen»ents.  lAgency]  sbsIL  and 
partidpants  may,  contact  the  original 
action  agency  to  ascertain  the  extent  of 
the  exclusion. 

[Agency]  may  grant  an  exception 
permitting  a  debarred,  suspended,  or 
vohmtaifly  exduded  person  to 
partidpate  in  a  particular  covered 
transaction  upon  a  written 
deterariaatioa  by  the  agency  head  or  an 
authorised  deei^Me  stating  the 
rea8on(8)  for  deviating  fran  die 
Presidential  policy  established  by 

Executive  Order  12549  and  S .200  of 

this  nde.  However,  in  aocardanoe  with 
the  President's  stated  intention  in  die 
Executive  Order,  exceptions  shall  be 
granted  only  infrequently.  Exceptions 
shall  be  reported  in  accordance  with 
I 505(a). 


(a)  Notwithstandiogthedebannenl, 

ineligAnhiy,  or  suhilaif  cxdasion  of 
any  petaoa  fayonagincy,  agencses  and 
partidpants  may  oaaliaue  coeered 
traooactions  in  enstenoe  at  4ie  Hme  the 
person  was  debarred,  suspended, 
dedoed  iiii%ilite,  or  vakB«ar9y 
exduded.  A  deciwew  aaSo  the  tyye  of 
terminatiao  mOtkom,  if  any.  to  be  taken 
should  be 
review  to 
proposed 

(b)  , 
not  reosw  ar  eietend  cevered 


ebaU 


exteumaaa)  with  any  person  who  is 
debarred,  aaapended.  ineligihlf,  or 
vohintnily  exduded.  except  as  provided 
ini as. 


f 


Falurato 


Except  as  permitted  under  S 
or  S  —.220  of  these  regulations,  a 
partidpaat  shall  not  kncwiagly  do 
business  under  a  covered  transaction 
with  a  person  who  is  debarred  or 
suspended,  or  with  a  person  who  i* 
ineligible  for  or  voluntarily  exckided 
from  that  covered  transactioa.  Violation 
of  this  restriction  may  result  in 
disallowance  of  costa^  annulment  or 


ternnaatioa  of  award,  isauanoe  xit  a  atop 
work  order,  debarment  or  suspension,  or 
other  remedies,  as  appnapriate.  A 
participant  may  rely  npea  the 
certificatian  of  a  prospective  participaBt 
in  a  knver  tier  oewerad  transactioa  that 
it  aad  its  priaoipab  are  not  debareed. 
suspended,  ineligible,  or  vohmtaiily 
exciaded  from  tbe  cowered  transaction 
(see  Appendix  B),  unless  it  knows  that 
the  cert^eatioB  ia  eironeoas.  An  agency 
has  the  bardea  of  proof  that  auch 
participant  did  knowingly  do  I 
with  sndi  a  i 


Subpart 


..800 


The  debarring  offidal  may  debar  a 
person  for  any  of  the  causes  in 

i 305,  using  procedures  estabtisbed 

in  S§ ^10  through  i 314.  The 

existence  of  a  cause  for  debannent, 
however,  does  not  necessarily  require 
that  the  pertson  be  debarred;  the 
seriousness  of  the  person's  acts  or 
omissions  and  any  mitigating  fadars 
shall  be  considered  in  wmking  any 
debannent  decision. 


..305 


tor  OetMrmenL 


Debannent  may  be  inqxised  in 
accordance  with  die  provisions  of 
SS .800  thnraih  f ^314  for 

(a)  Conviction  oi  or  dvil  judgment  for 

(1)  Ownission  of  fraud  or  a  criminal 
offense  in  connection  wiA  obtaining, 
attempting  to  obtain,  or  perfornuiig  a 
pubUc  or  private  agreement  or 
transaction: 

(2)  Violation  of  Federal  or  State 
antitnist  statutes,  including  those 
proscribing  pnce  fixing  betweoi 
competitars.  allocation  of  customers 
between  competitorSk  and  bid  riggi^: 

(3)  Conunission  of  embezzlement, 
theft,  foiseiy.  habery,  falsification  or 
destruction  of  records,  making  false 
statements,  receiving  stolen  property, 
making  false  daima.  or  ^stroction  of 
justice;  or 

(4)  CoBHuasioa  of  aay  other  offense 
indicating  a  lack  of  bnshKss  integrity  or 
business  honesty  that  acriously  mad 
direody  affects  the  preeeot 
responsibility  of  a  person. 

(b)  Vidation  of  the  tenns  of  a  public 
agreement  or  d-aasaotiaa  ao  aerioiis  •» 
to  affed  the  in^grity  of  an  agency 
progranksnch  aa: 

(1)  A  wiHftd  failare  to  perform  « 
aocoidanoe  with  the  tenns  of  one  or 
more  pubhc  agreements  or  teansactiotts; 

(2)  A  history  of  failure  to  perfarm  or  of 
unsatisfacleiy  perfnrmanre  of  one  or 
more  public  agreements  or  traasactiona; 
or 

(3)  A  wiUM  violation  of  a  statutory  or 
regulatoiy  pmvision  or  requirement 


applicable  to  a  pidylic  j 
transaction. 

(c)  Any  of  the  following  causes: 

(1)  A  nonprocurement  debarment  by 
any  Federal  agency  taken  before  March 
1, 1989,  the  effective  date  of  dwse 
regulations  or  a  procurement  debannent 
by  any  Federal  agency  taken  pursuant  to 
48  CFR  Subpart  9.4: 

(2)  Knowiogly  doing  business  with  a 
debarred,  suspended,  ineligible,  or 
voluntarily  exduded  person,  in 
connection  with  a  covered  transactioa. 
except  as  permitted  in  {        ^i-**  or 

S 220: 

(3)  Failure  to  pay  a  single  substantial 
debt,  or  a  number  of  outstanding  debts 
(includaig  disallowed  costs  aad 
oveipaymeats.  but  not  includii^  suau 
owed  the  Federal  Government  under  the 
Internal  Revenue  Code)  owed  to  any 
Federal  ageocy  or  instnunentality. 
provided  the  debt  is  uncontested  by  the 
debtor  or.  if  contested,  provided  that  the 
debtor's  legal  and  administrative 
remedies  have  been  exhausted;  or 

(4)  Violation  of  a  asaterial  provision  of 
a  volantary  exdnsion  agreement  entered 

into  under  I ^15  or  of  any 

settlement  of  a  debaraient  or  suspensioa 
action. 

(d)  Any  other  cause  of  eo  serions  or 
compelling  a  nature  that  it  affects  the 
present  reeponsionity  of  a  person. 

§. J310    Procedures. 

(Agency]  shaU  process  debarment 
actions  as  infanoaUy  as  practicable, 
consistent  with  the  puiniples  of 
fundamental  feimeas.  nmng  die 

pracednrea  in  U .811  tlaiiiigh 

314. 

S .311    IwveiMgstlon  and  rafeiraL 


Infonnatian  conceming  the  existence 
of  a  cause  far  debarment  from  any 
source  shall  be  promptly  reported. 
investigated,  and  referred,  when 
appropriate,  to  the  debarring  official  tor 
consideration.  After  consideration,  the 
debarring  official  nuiy  issue  a  notice  (rf 
proposed  debannent 


§ 312   Noaeeofi 

A  debannent  proceeding  shall  be 
initiated  by  notice  to  the  respondent 
advising: 

(a)  That  debarment  is  being 
considered: 

(b)  Of  the  reasons  for  the  propose^ 
debarment  in  teram  sufficient  to  pat  the 
respondent  on  notice  of  dw  coodnct  or 
transactioajaj  apon  which  it  is  baseifc 

(c)  Of  die  ca^s)  relied  upoa  under 
§ .305  fior  proposing  debarment; 

(d)  Of  the  provisions  of  §S        -an 
throu^. 


[Agency  I  prooedarea.  if  applicable. 
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governing  debarment  decisionmaking: 
and 

(e)  Of  the  potential  effect  of  • 
debarment. 

§       .313    OaP^tuHWy  to  cofiteet 


(a)  Submiasion  in  oppoeilion.  Within 
30  days  after  receipt  of  the  notice  of 
proposed  debarment,  the  respondent 
may  submit,  in  pMMM.  in  writing,  or 
through  a  reprasitattve.  information 
and  argument  in  opposition  to  the 
proposed  debarment. 

(b)  Additional  proceedings  a$  to 
disputed  material  facts.  (1)  In  actions 
not  based  upon  a  conviction  or  civil 
judgment,  if  the  debarring  official  finds 
that  the  respondent's  submission  in 
opposition  raises  a  genuine  dispute  over 
fHCts  material  to  the  proposed 
debarment,  respondentfs)  shall  be 
afforded  an  opportunity  to  appear  with 
a  representative,  submit  documentary 
evidence,  present  witnessea.  and 
confront  any  witness  the  agency 
presents. 

(2)  A  transcribed  record  of  any 
additional  proceedings  shall  be  made 
available  at  coat  to  the  respondent,  upon 
request,  unless  the  respondent  and  the 
agency,  by  mutual  agreement,  waive  the 
requirement  for  a  transcript. 


§       .314    OeaafTwiQ  ofWdara  i 

(a)  No  additional  proceedings 
necessary.  In  actions  based  upon  a 
conviction  or  civil  judgment,  or  in  which 
there  is  no  genuine  dispute  over  material 
facts,  the  debarring  official  thall  make  a 
decision  on  the  basis  of  all  (he 
mformation  in  the  administrative  record, 
including  any  submission  made  by  the 
respondent.  The  decision  shall  be  made 
within  45  days  after  receipt  of  any 
information  and  argument  submitted  by 
the  respondent,  unless  the  debarring 
official  extends  this  period  for  good 
cause. 

(b)  Additional  proceedinfts  necmaary. 
(1)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  written  Tindings 
of  fact  shall  be  prepared.  The  debarring 
official  shall  base  the  decision  on  the 
facts  as  found,  together  with  any 
iiiforniatton  and  arxument  submitted  by 
the  respondent  and  any  other 
information  in  the  administrative  record. 

(2)  The  debarring  official  may  refer 
disputed  material  facts  to  another 
ofTicial  for  Tindings  of  fact  The 
debarring  ofHcitil  may  reject  any  such 
findings,  in  whole  or  in  part,  only  after 
specifically  determining  them  to  be 
arbitrary  and  capricious  or  clearly 
erroneous. 

|J|  The  debarring  officials  decision 
shall  be  made  after  the  conclusion  of  the 


proceedings  with  respect  to  disputed 
facts. 

(c)  {\)  Standard  of  proof.  In  any 
debarment  action,  the  cause  for 
debarment  must  be  established  by  a 
preponderance  of  the  evidence.  Where 
the  proposed  debarment  is  based  upon  a 
conviction  or  civil  judgmpnt.  the 
standard  shall  be  deemed  to  have  been 
met. 

(2)  Burden  of  proof  The  burden  of 
proof  is  on  the  agency  proposing 
debarment. 

(d)  Notice  of  debarring  official's 
decision.  (1)  If  the  debarring  ofTicial 
decides  to  impose  debarment,  the 
respondent  shall  be  given  prompt  notice: 

(i)  Referring  to  the  notice  of  proposed 
debarment: 

(ii)  Specifying  the  reasons  for 
debarment: 

(hi)  Stating  the  period  of  debarment, 
including  effective  dates:  and 

(iv)  Advising  that  the  debarment  is 
effective  for  covered  transactions 
throughout  the  executive  branch  of  the 
Federal  Government  unless  an  agency 
head  or  an  authorized  designee  makes 
the  determination  referred  to  in 
I 215. 

(2)  If  the  debarring  official  daddas  not 
to  impose  debarment,  the  respondent 
shall  be  given  prompt  notice  of  that 
decision.  A  decision  not  to  impose 
debarment  shall  be  without  prejudice  to 
a  subsequent  imposition  of  debarment 
by  any  other  agency. 

I        .31S    SeWaasant  and  voluntary 
eacluaton. 

(a)  When  in  the  best  interest  of  the 
Government.  |Agency|  may.  at  any  time, 
settle  a  debarment  or  suspension  action. 

(b|  If  a  participant  and  the  agency 
agree  to  a  voluntary  exclusion  of  the 
participant,  such  voluntary  exclusion 
shall  be  entered  on  the  NonprocuremenI 
List  |see  Subpart  R) 


I        .330    Pmho4alt 

(a|  Debarment  shall  be  for  a  period 
commensurate  with  the  seriousness  of 
the  causers).  Generally,  a  debarment 
should  not  exceed  three  years.  Where 
circumstances  warrant,  a  longer  period 
of  debarment  may  be  imposed.  If  a 
suspennion  precedes  a  Heharment.  the 
suspension  penod  shall  be  considered  in 
determining  the  debarment  period. 

(b)  The  debarring  official  may  extend 
an  existing  debarment  for  an  additional 
period,  if  thai  official  determines  that  an 
extension  is  necessary  to  protect  the 
public  interest. 

However,  a  debarment  may  not  be 
extended  solely  on  the  basis  of  the  facts 
and  circumstances  upon  which  the 
initial  debarment  action  was  based.  If 
debarment  for  an  additional  period  is 


determined  to  be  necessary,  the 
procedures  of  1 9    —  .311  through 

314  shall  be  followed  to  extend  the 

debarment. 

(c)  The  respondent  may  request  the 
debarring  official  to  reverse  the 
debarment  decision  or  to  reduce  the 
period  or  scope  of  debarment.  Such  a 
request  shall  be  in  writing  and 
supported  by  documentation.  The 
debarring  oflTicial  may  grant  such  a 
request  for  reasons  including,  but  not 
limited  to: 

(1)  Newly  discovered  material 
evidence: 

(2)  Reversal  of  the  conviction  or  civil 
judgment  upon  which  the  debarment 
was  based: 

(3)  Bona  fide  change  in  ownership  or 
management: 

(4)  Elimination  or  other  causes  for 
which  the  debarment  was  imposed:  or 

(5)  Other  reasons  the  debarring 
official  deems  appropriate. 

f    -  .32S    Scope  of  aelMrment. 

(a)  Scope  in  general.  (1)  Debarment  of 
a  person  under  these  regulations 
constitutes  debarment  of  all  its  divisions 
and  other  organizational  elements  from 
all  covered  transactions,  unless  the 
debarment  decision  is  limited  by  its 
terms  to  one  or  more  specifically 
identified  individuals,  divisions  or  other 
organizational  elements  or  to  specific 
types  of  transactions. 

(2)  The  debarment  action  may  include 
any  affiliate  of  the  participant  that  is 
specifically  named  and  given  notice  of 
the  proposed  debarment  and  an 

opportunity  to  respond  (see  H 311 

through J14). 

(b)  Imputing  conduct.  For  purposes  of 
determining  the  scope  of  debarment, 
conduct  may  be  imputed  as  follows: 

( 1 )  Conduct  imputed  to  participant. 
The  fraudulent,  criminal  or  other 
seriously  improper  conduct  of  any 
officer,  director,  shareholder,  partner, 
employee,  or  other  individual  associated 
with  a  participant  may  be  imputed  to  the 
participant  when  the  conduct  occurred 
in  connection  with  the  individual's 
performance  of  duties  for  or  on  behalf  of 
the  participant,  or  with  the  participant's 
knowledge,  approval,  or  acquiescence. 
The  participant's  acceptance  of  the 
benefits  derived  from  the  conduct  shall 
be  evidence  of  such  knowledge, 
approval,  or  acquiescence. 

(2)  Conduct  imputed  to  individuals 
associated  with  participant.  The 
fraudulent,  criminal,  or  other  seriously 
improper  conduct  of  a  participant  may 
be  imputed  to  any  officer,  director, 
shareholder,  partner,  employee,  or  other 
individual  associated  with  the 
participant  who  participated  in.  knew  of. 


or  bad  reason  to  kaew  af  die 
partidpaat's  oondac*. 

(3)  Conduct  of  one  participant 
imputed  to  other participaats  ia  a  jtuat 
venture.  The  fraudulent  criminaL  or 
other  seriously  improper  coaduct  of  one 
participant  in  a  joint  venture.  ffmA 
pursuant  to  a  joint  application,  or 
similar  arrangement  or  with  the 
knowledge,  approval  or  acquiescence  of 
these  partidpants.  Acceptance  of  the 
benefits  derived  ham  the  conduct  shall 
be  evidence  of  such  knowled^ 
approval,  or  acquiescence. 


..411 


f  _^400    GeneraL 

(a)  The  suspending  official  may 
suspend  a  person  from  any  of  the  caoses 

in  f .405  using  pwiwdaies 

established  in  f  ( ^410  throiigli 


-.413. 


(b)  Suspension  is  a  serious  action  to 
be  imposed  only  when: 

tl)  There  exists  adequate  evidence  of 
one  or  more  of  the  causes  set  out  ia 
I 405,  aad 

(2j  Imswidistr  action  is  necessary  to 
protect  the  pabUc  iaterest 

(c)  In  asMaaiBg  the  adequacy  of  the 
evidence,  the  agency  should  consider 
how  mach  mforaiation  is  available,  how 
credible  it  is  given  die  circumstances, 
whether  or  not  important  aflegations  are 
corroborated,  and  what  iaferences  can 
reasonably  be  drawn  as  a  result  Has 
assessnseat  should  include  an 
examination  of  basic  doaaaeots  such  as 
grants,  oeeperative  agmeatents.  loan 
auUurisatiaas.  and  oontrads. 


(a)  Saspension  may  be  iwpoBed  in 
accordance  with  the  provisions  of 

i  % .400  through .413  upon 

adequate  evidence: 

(IJ  To  suspect  the  conuuission  of  an 
offense  iisted  in  i J05(a);  or 

(2)  That  a  cause  far  debarment  uader 
(  _^.S0S  may  exist 

(b)  liiiMitnaHl  shaU  oooslitnte  adequte 
evidence  for  purposes  of  suspension 
actions. 

• ^19 


(a)  InresHgation  and  r^erral. 
Informcrtion  concerning  the  existence  of 
a  cause  for  suveasion  from  any  source 
shall  be  promptly  reported,  investigated, 
and  leferrod.  when  apprapriate.  to  the 
suspending  ^^**'^*  for  consideration. 
After  uMiidi  rstiw,  the  suspending 
official  may  issue  a  notice  <]f 
suspenaiesi. 

(b)  Decishnmahing process.  iAgency] 
shall  process  sospension  actions  as 
informally  as  practicable,  consistent 
with  pcinriplef  fff  fw"^a—««ita]  tajmAtta- 


uaing  the  praoedares  in  f . 
throagh  I ^4U. 

§ .411    Nottee  Of  suspension. 


When  a  respondent  is  suspended, 
notice  shaU  immediately  be  given: 

\a)  That  suspension  has  been 
imposed; 

(b)  That  the  susjiension  Is  based  on  an 
indictment  conviction,  or  other 
adequate  evidence  that  the  respondent 
has  commilted  irregularities  seriously 
reflecting  on  the  propriety  of  further 
Federal  Government  dealings  with  die 
respondent; 

(c)  Describing  any  such  irregularities 
in  terms  suffident  to  p>ut  the  respondent 
on  notice  witlKnit  disclosing  the  Federal 
Goveinmeiifs  evidence: 

(d)  Of  the  causefs)  rdied  upon  under 
§ 405  for  imposing  suspension; 

(e)  Tliat  the  suspension  is  for  a 
temporary  period  ]wnding  the 
completion  of  an  investigation  or 
ensuing  legal.  debaiaMnt  or  l¥ogram 
Fraud  Civil  Remedies  Act  proceedings; 

(f)  Of  the  provisions  of  § .411 

through  S 413  and  any  other 

(Agency]  procedxues,  if  applicable, 
governing  suspension  decisionmaking; 
and 

tg)  Of  the  effect  of  die  suspension. 

S j412 


(a|  Submissioii  m  opposition.  Within 
30  day*  after  leceipl  «f  the  notice  of 
suspension,  the  respondent  may  eidnnit 
in  person,  in  writing,  or  dnoa^  a 
representative,  information  and 
argument  in  oppontton  to  the 
suspension. 

(b)  Additionai prooeedings  as  to 
disputed  BtatenaJ  facts.  {\)  ff  (he 
suspending  officii  finds  that  the 
respondents'*  sabraisaion  m  opposition 
raises  n  genuine  <hsp^e  «««r  facts 
matadal  la  the  saapension, 
responden^M  shaii  be  affioided  an 
oppnrtansty  ta  appear  with  a 
representative,  submit  dooBasentary 
evidence,  present  witacase*.  and 


confrmt  aoqr  witness  the  agency 
presents,  adess: 

(i)  The  action  is  baaed  on  an 
indictment  convictian  or  civil  pidgaient 
or 

(ii)  A  detenaisMtfaa  is  made,  on  die 
basis  of  Department  of  instice  advice; 
that  the  substantial  mterests  of  tiie 
Fedeml  Gonmaaiat  in  pending  or 
contemplated  legal  proceedings  based 
on  the  saow  facte  a*  (he  suspension 
woald  be  prejadioed. 

(2)  A  trmwcribed  record  <rf  any 
additioaal  proceedings  ahaU  be 
prepared  and  osade  avaiiabie  at  cost  to 
the  respondent  apon  reqaest  unless  Ae 
respondent  and  the  agency,  by  amlual 


agreement  waive  the  requirement  for  a 
transcript 


5 


.413 


The  sospending  offknal  may  modify  or 
terminate  the  suspension  (for  example, 

see  S .320(cl  for  reasons  for  reducing 

the  peiiod  or  scope  of  debarment)  or 
may  leare  it  in  force.  However,  a 
decision  to  mocfily  or  terminate  the 
suspension  shall  be  without  prejudice  to 
the  subsequent  imposition  of  suspension 
by  any  odier  agency  or  debarment  by 
any  agency.  The  decision  shall  be 
rendered  in  accordance  with  the 
following  provisions: 

(a)  No  additional ppoceediags 
necessary.  In  actions:  based  on  an 
indictment  ooaviction,  or  civil  jadgraent; 
ia  which  there  is  no  genuine  dispute 
over  material  facts:  or  in  which 
additional  prooeedmgs  to  determine 
disputed  material  facts  have  been 
denied  on  the  basis  of  Department  of 
Justice  advice,  the  suspending  official 
shall  make  a  decision  on  the  basis  of  all 
the  information  in  the  administrative 
record,  including  any  submission  made 
by  the  respondent  llie  dedsion  shall  be 
made  within  45  days  after  receipt  of  any 
information  and  aiguraent  submiUed  by 
the  respondent  unless  the  suspending 
offidal  extends  this  period  for  good 
cause. 

(b)  Additioaal  proceedings  necessary. 
(1)  In  actions  ia  vrliich  additional 
proceedings  are  necessary  lo  detennine 
disputed  material  facts,  written  findifigs 
of  fact  shall  he  prepared.  The 
suspending  officii  shaA  base  the 
decision  on  the  facts  as  found,  toother 
with  any  information  and  argmnent 
submitted  by  the  respondent  and  any 
other  information  in  tiie  administrative 
record. 

(2)  The  suspending  ofRcial  may  refer 
-matters  involving  disputed  material 
facts  to  another  offidal  for  frnifings  of 
fact.  The  suspending  official  may  reject 
any  such  findings,  in  whole  or  in  part 
only  after  specifidany  determining  them 
to  be  arbitrary  or  capricious  or  clearly 
erroneoas. 

(c)  Notice  t^  su^peodiiig  official's 
decisioiL  i¥ampt  writlea  notice  of  die 
suspending  o^iciai's  decisioa  shall  iie 
sent  to  the  re^ondent 


.41S    Period  of 


(a|  Saspensiosi  shall  be  far  a  ' 
temponfy  period  pending  the 
coiapletion  of  an  mvestigation  ar 
ensuring  legaL  debaraaent  or  i¥agram 
Fraud  Gvil  Remedies  Act  proceedings, 
unless  terminated  sooner  by  the 
suspending  ofGciai  or  as  provided  in 
paragraph  (b|  af  this  section. 
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|b)  If  legal  or  adminittnilive 
proceeding*  are  nol  Inilialed  within  12 
months  after  the  dale  of  the  auspenfion 
notice,  the  auspenaion  ahall  be 
terminated  unleaa  an  Aaaiatant  Attorney 
Generni  or  United  States  Attorney 
requesla  ita  extension  in  whlmg.  in 
which  case  it  may  be  extended  for  an 
additional  six  months.  In  no  event  may  a 
auspenaion  extend  beyond  18  months, 
unless  such  proceedings  have  been 
initiated  within  that  period. 

(C)  The  suspending  official  shall 
notify  the  Department  of  fualice  of  an 
impending  termination  of  a  suspension, 
at  least  SO  days  before  the  12-month 
period  expire*,  to  give  that  Department 
an  opportunity  to  request  an  extenalon. 


I       .4»   Scope  Of  I 

The  scope  of  a  suspension  i*  the  same 
a*  the  scope  of  a  debarment  (see 
I  __.32S).  except  that  the  procedures 

of  11 410  through 418  shall  be 

used  in  imposing  a  suspension. 


Subpart  E 

Ayency  end 


ofOSA. 


(a)  In  accordance  with  the  OMB 
guidelines.  CSA  shall  compile,  maintaia 
and  distribute  a  list  of  all  persons  who 
have  been  debarred,  suspended,  or 
voluntarily  excludcKl  by  agencies  under 
Executive  Order  12&40  and  these 
regulations,  and  those  who  have  been 
determined  to  be  ineligible. 

(b)  At  a  minimum,  this  list  shall 
indicate: 

(1)  The  names  and  addrMses  of  all 
debarred,  suspended,  laeUgMtle.  end 
voluntarily  excluded  persons,  in 
alphabetical  order,  with  crosa- 
reftirance*  when  mors  than  one  name  is 
involved  in  a  single  action: 

(2)  The  type  of  action: 

(3)  The  cause  for  the  action: 

(4)  The  scope  of  the  action: 

(5)  Any  termination  dale  for  each 
listing:  and 

(6)  The  agency  and  name  and 
telephone  number  of  the  agency  point  of 
contact  for  the  action. 


I JM    Kfiwcili 

(a)  The  agency  shall  provide  CSA 
with  currant  information  concerning 
debarments,  suspensions, 
determinations  of  ineligibility,  and 
voluntary  exclusions  it  has  taken.  Until 
February  It,  100B.  the  agency  shall  also 
provide  CSA  and  OMB  with  information 
oonceming  all  transactions  In  which 
lAfsncy)  has  granted  exceptions  under 

I .215  permitting  participation  by 

debarred,  suspended,  or  voluntarily 
excluded  persons. 

(b)  Unless  sn  alternative  schedule  is 
agreed  to  by  CSA.  the  agency  sliall 


advise  CSA  of  the  information  set  forth 

in  I SO0(b)  and  of  the  exceptions 

granted  under  | 215  within  five 

working  days  after  taking  such  actions. 

(c)  The  agency  shall  direct  inquiries 
concerning  listed  persons  to  the  agency 
that  took  the  action. 

(d)  Agency  ofTiciais  shall  check  the 
Nonprocurament  List  before  entering 
covered  transactions  to  determine 
whether  a  participant  in  a  primary 
transaction  is  debarred,  suspended, 
ineligible,  or  voluntarily  excluded  (Tel. 

(e)  Agency  officials  shall  check  the 
NonprocuremenI  List  before  approving 
principals  or  lower  tier  participants 
where  agency  approval  of  the  principal 
or  lower  tier  participant  Is  required 
under  the  terms  of  the  transactloo.  to 
determine  whether  such  principals  or 
participants  are  debarred,  suspended. 
Ineligible,  or  voluntarily  excluded. 

I J10 


(a)  Certification  by  participants  in 
primary  covered  transactions.  Each 
participant  shall  submit  the  certification 
in  Appendix  A  to  this  Part  for  it  and  its 
principals  at  the  time  the  participant 
submits  its  proposal  in  coiuiection  with 
a  primary  covered  transaction,  except 
that  Statee  need  only  complete  such 
certlflcettea  ea  to  their  principdls. 
Participants  may  decide  the  method  and 
frequency  by  which  they  determine  the 
eligibility  of  their  principals.  In  addition, 
each  participant  may.  but  is  not  required 
to,  check  the  NonprocuremenI  List  for  its 
principals  (Tel.  «).  Adverse  information 
on  the  certification  will  not  necessarily 
result  in  denial  of  participation. 
However,  the  certification,  and  any 
additional  information  pertaining  to  the 
certification  submitted  by  the 
participant,  shall  be  considered  In  the 
administration  of  covered  transactions. 

(b)  Certification  by  participants  in 
hwer  tier  covered  transactions.  (1)  Each 
participant  shall  require  participants  in 
lower  tier  covered  transactions  to 
include  the  certification  in  Appendix  B 
to  this  part  for  it  and  its  principals  in 
any  proposal  submitted  In  connection 
with  such  lower  tier  covered 
transactions. 

(2)  A  participant  may  rely  upon  the 
certification  of  a  prospective  participant 
In  a  lower  tier  covered  transaction  that 
It  and  Its  principals  are  not  debarred, 
suspended.  Ineligible,  or  voluntarily 
excluded  from  the  covered  transaction 
by  any  Federal  agency,  unless  It  knows 
that  the  certification  is  erroneous. 
Participants  may  decide  the  method  and 
frequency  by  which  they  (ielermine  the 
eligibility  of  their  principals.  In  addition, 
a  participant  may.  but  is  not  required  to. 


check  the  Nonprocurcment  List  for  its 
principals  and  for  participants  (Tel.  *). 
(c)  Changed  circumstances  regarding 
certification.  A  participant  shall  provide 
Immediate  written  notice  to  [Agency)  if 
at  any  time  the  participant  learns  that 
its  certification  was  erroneous  when 
submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 
Participants  in  lower  tier  covered 
transactions  shall  provide  the  same 
updated  notice  to  the  participant  to 
which  it  submitted  its  proposal. 

Appendix  A  to  Part     — Cettificatfoa 
Regarding  Oobannont,  Suspension,  and 
OdMT  RespoosibUity  Matter*— Primary 
Ceveied  Transactions 

Inatructiont  for  Certification 

1.  By  signing  and  submitting  this  proposaL 
the  prospective  primary  purticipanl  is 
providing  the  cerlirication  scl  out  Ih>Iow. 

2.  The  inability  of  a  person  to  provide  the 
certinculion  required  tielow  will  not 
necessarily  rvsuJt  in  denial  of  parlicipalion  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certiHcation  set  out 
below.  The  certiflcation  or  explanation  will 
be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person  from 
participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
malenal  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Covemmenl.  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant  shall 
provide  immediate  written  notice  to  the 
department  or  agency  to  whom  this  proposal 
is  submitted  if  at  any  lime  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

8.  The  terms  "covered  transaction."  • 
"debarred."  "suspended."  "ineligible."  "lower 
tier  covered  transaction."  'participant." 
"pswon."  "primary  covered  transactioa" 
**principal."  "proposaL"  and  "voluntarily 
excluded"  as  used  in  this  clause,  have  the 
meanings  set  out  in  the  Definitions  and 
Coverage  section*  of  the  rules  implemeling 
Executive  Order  12549.  Yoti  may  contact  the 
department  or  agency  to  which  this  proposal 
is  being  submitted  for  assistance  in  obtaining 
a  copy  of  those  rejttika lions. 

fl.  The  prospective  primary  participant 
agrees  by  sutmitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  liar  covered  transaction  with  a 
person  who  is  del>arred.  suspended,  declared 


ineligible,  or  voluntarily  excluded  from 
participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or 
agency  entering  into  this  transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  by  the  department  or 
agency  entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  debarred, 
suspended,  ineligible,  or  voluntarily  excluded 
from  the  covered  transaction,  unless  it  knows 
that  the  certification  is  erroneous.  A 
participant  may  decide  the  method  and 
frequency  by  which  it  determines  the 
eligibility  of  its  principals.  Each  participant 
may.  but  is  not  required  to,  check  the 
NonprocuremenI  List  (Tel.  *). 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  iKirmally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

la  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded 
from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the 
Federal  Government  Ihe  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 
(1)  The  prospective  primary  participant 
certifies  lo  Ihe  best  of  its  knowledge  and 
l>elief.  thai  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency: 

(b)  Have  nol  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
eml>ezzlement  theft  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminany  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (iHb)  of  this 
certification:  and 


(d)  Have  not  within  a  three-year  period 
preceding  this  application/  proposal  has  one 
or  more  public  transactions  (Federal.  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  Ihe  prospective  primary 
participant  is  unable  to  certify  lo  any  of  Ihe 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Appendix  B  to  Part — Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Vtriuntary  Exclusion — 
Lower  Tier  Covered  Transactioas 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  thai 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  lo  Ihe  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  "covered  transaction." 
"debarred,"  "suspended."  "ineligible."  "lower 
tier  covered  transaction."  "participant" 
"person,"  "primary  covered  transaction," 
"principal."  "proposal,"  and  "voluntarily 
excluded."  as  used  in  this  clause,  have  the 
meanings  set  out  in  Ihe  Definitions  and 
Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that 
should  Ihe  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  from 
participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or 
agency  with  which  this  transaction 
originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  without  modification,  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  il  is  not  debarred. 


suspended,  ineligible,  or  voluntarily  excluded 
from  the  covered  transaction,  unless  it  knows 
that  Ihe  certification  is  erroneous.  A 
participant  may  decide  the  method  and 
frequency  by  which  il  determines  Ihe 
eligibility  of  its  principals.  Each  participant 
may.  but  is  not  required  lo.  check  the 
NonprocuremenI  List  (Tel.  =). 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  Ihe  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  nol  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded 
from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the 
Federal  Government  Ihe  department  of 
agency  with  which  this  transaction  originated 
may  pursue  available  remedies,  including 
suspension  and/or  debarment. 

Certification  Regarding  Debarment 
Suspension,  Ineligibility  and  Voluntary 
■Exclusion — Lower  Tier  Covered 
Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  of 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  in« 
Statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  lo  this  proposaL 

Adoption  of  the  Conunoo  Rule 

The  adoption  of  the  common  rule  by 
the  agencies  in  this  document  appears 
below. 

DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  3017 

FOR  RMTHER  IWrOIHiaTIOII  CONTACTt 

Larry  Wilson,  Director.  Office  of 
Finance  and  Management  (202)  447- 
8345.  .J 


AOOmONAL  SUPPLEMENT ARV 
MFORMATION:. 

Badiground 

Executive  Order  (E.O.)  12549. 
"Debarment  and  Suspension."  was 
signed  by  I'resident  Reagan  on  February 
18. 1986,  and  was  published  on  February 
21. 1986  (51  FR  6370-6371).  On  the  same 
day.  the  O^ce  of  Management  and 
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Budgat  (OMB)  pwbltahwi  propoMd 
guidcllnM  on  covwf . 
Covamm«ntwid«  criteria,  and  BininMin 
due  pnx:eu  procedurea  (51  PR  6372- 
0379).  OMB  taaued  final  guidelinea  on 
May  20.  \9K7.  which  were  than 
publlahed  on  May  28. 1987  (S2  PR  20980- 
20908).  Sactkm  9  of  the  R.0. 12S48 
required  Bmcvlive  dapaHi  aou  t 


J  B.0. 118«8  dMt ' 
conaiatan*  with  the  0*a  guidaiinaa. 
On  October  2a  1987.  20  BxaailWe 
dapartmenta  and  afandaa  pubMahad  ■ 
propoaad  common  rule  which 
Imptamantad  the  final  OMB  guidaHnaa 
(S2  PR  98085-98042).  Inataad  of  (oinlng 
the  propoaad  common  rule.  USOA 
pubUabad  a  propoaad  rule  In  Part  3019 
that  waa  cooaiatant  with  the  OMB 


aiildetoaa  In  the  propoaad  rapilatian. 
USOA  oooaoltdatad  mmim  of  tfaa 


proviatona  included  in  the  OMB 
guldellnaa  and  added  USOA  apadflc 
internal  procedurea. 

On  May  28. 1988.  27  Bxacativt 
dapartmenta  and  agendaa  pubNabad  a 
final  cooMBon  rule  (59  PR  1818»-18ni). 
Upon  reconsideration  of  the  laawe  of 
(oining  the  common  rule.  USOA  la 
publiahlna  this  final  rule  which  followa 
the  text  of  the  final  cowon  rata 
pubUabed  on  May  2&  1988.  USDA's 
•cope  la  limited  to  domeatlc  aaalatanoa 
tranaactions  and  USOA  has  added 
material  to  reflect  generally  inlamal 
organiaation  and  procedurea.  which  waa 
included  in  the  USOA  October  propoeed 
rule.  This  final  rule  ia  pubUabad  tn 
newly  created  Part  9017  in  order  to  be 
conaialent  with  the  ooaunon  rala  facial 
and  numbering  ichaaia.  

The  commanla  raoalvad  by  U8DA  In 
response  to  lla  propoaad  rale  ware 
addresaed  In  the  praambia  to  the  final 
common  rale. 

Sunaaary  of  Adddanal  Piuilsiat 

Definition  of  agency.  USOA  haa 
amandad  Dm  dafWHon  of  "agaaey"  la 
I  9017.105  of  the  common  rule  by  adding 
paragraph  (c)(1).  USOA  haa  a 
decentralizlBd  nonprocuramant 
de(>annenl  and  suspension  system. 
Paragraph  (cMl)  ia  iataoded  to  aMke 
clear,  that  whan  uaad  in  the  coatoxt  of 
USOA  intomal  procedurea  or 
requirements,  any  organizational  unit  of 
the  U.S.  Department  of  Agriculture  that 
haa  been  dolagatad  authority  by  the 
Secretary  of  Agriculture  to  carry  out 
primary  covered  tranaactiona  ia  an 
agency. 

D9CVt1roUm»d  debarring  and 
eutpeoding  affidoL  USOA  wiU  have 
decaatralliad  dabaniag  and  suapandkig 
offidala.  The  dabarriag  aad  aaapaiKltng 
offidab  win  be  at  Ibe  Uadar  r 
Asaiatoat  Saoratary.  or 


levela  in  USOA.  The  authority  to  act  aa 
a  debarring  or  suspending  official 
cannot  be  delegated  below  the  agency 
head  level.  In  |  9017.106.  paragrapha 
(g)(2Ml).  (g)(3).  (t)(2MI).  and  (t)(3)  have 
been  added  to  specify  the  USOA  levela 
of  authority  that  can  impoee  debarment 
and  suspension. 

Appeals.  USOA  has  provided  for  an 
administrative  appeal  by  the  debarred 
or  suspended  participant.  Conaaquently. 
the  following  have  been  added  to  the 
common  rule: 
— In  i  3017.105.  paragraph  (w)  has  been 

added  to  indk»te  that  the  appaab 

officer  would  be  any  administrathra 

law  lodge  of  USOA  s  Office  of 

AdoitelatratiTe  Law  Judges. 
—I  9017.S15  la  added  to  set  oat  the 

appeal  procedure  for  partidpants 

debarred  or  aaapandad  by  l^DA 

agandaa. 

Scope,  fai  I  9017.1ia  paragraph  (a)C9) 
la  added  to  point  out  that  thia  rule's 
coverage  only  extends  to  domestic 
aaaiatance  tranaactions.  Debarment  or 
auapension  of  purchasers  of  timber  ia 
governed  by  Subpart  C  Part  229.  Title 
28. 

InveeUgoUon  and  referroL  Sactloa 
9017.911.  uader  debaraMnt.  and 
I  90l7.4ia  andar  aaapenaioa  have  been 
amended  by  adding  para^apha  to  the 
common  rule  that  spadfy  USOA  tntemal 
procedures  as  follows: 

—Paragrapha  i  3017.311(a)  and 

I  9017410(a)(1)  allow  USOA  ageodee 
to  dadda  Ibe  appropriate  raaourcaa  to 
be  uaad  ia  cooducting  aa  In vaa ligation 
concetniog  a  piopoaed  debamani  or 
suspenaton. 

—Paragrapha  1 9017.311(b)  and 
1 9017410(aMZ)  has  been  added  to 
state  tha  minimum  documentation 
which  USOA  agencies  must  provide  to 
the  debarring  or  suspending  offidala 
when  rafarriog  information  on 
propoaad  dabaraiant  or  sainansioa 
actioaa. 

—Paragrapha  |  9017^l(c)  aad 
I  9017.410(a)(9)  make  tha  debarring 
and  suapaiiding  officials  responaibw 
for  daddif^  whether  to  iaitlato  tha   . 
propoeed  debarment  or  tha 
suspension  after  reviewiitg  tha 
documentation  provided  in  support  of 
tha  action. 

—Paragrapha  i  3017.911(d)  and 
I  90174lO(aN4)  stote  tha  Office  of  the 
Gaaeral  Couaael's  (OGC) 
reaponsibility  for  reviewing  tito 
docoaiantottoa  lafetred  to  the 
debartin  or  suapending  oHldal  for 
legal  sufficiency  and  for  coordinating 
any  actiooa  with  tha  Oapartmant  of 
Juatlca. 
Noticee.  USOA  apadfic  i 

for  noUoaa  have  boaa  addad  to 


f  9017412. 1  9017.914,  |  3017.411.  and 

I  9017.419  at  (oOowa: 

—Paragraph  {  9017J12(a)(l)  adds  that 
infofvatioa  on  the  speciHc  debarment 
actioa  propoaad  ia  to  be  included  In 
the  notice  of  propoeed  debarment 

—Paragrapha  19817.914(d)(3)  and 
1 9017.419(c)(1)  and  concluding  text  at 
the  end  of  1 9017.312  and  i  3017.411 
are  added  to  state  that  the  notice  of 
propoaad  dabanaent  and  notice  of 
aaapenaion  are  to  be  signed  by  the 
debarring  or  suspending  ofTtcial  taking 
tha  action  and  are  to  be  transmitted 
tqr  certified  mail,  return  receipt 
requested  The  amendmenta  alao  aay 
that  OGC  will  be  consulted  on  all 
propoaad  actions  prior  to  the  notice 
being  aant  to  the  respondent 

— ftrayaph  1 9017.419(c)(1)  has  alao 
been  added  to  set  out  the  minimum 
proviaiona  USOA  agencies  must 
indude  in  a  suspension  notice  to  the 
reapoodent 

Dtbamng  and  euspending  offictak ' 
decieionm.  Proviaiona  concerning  USOA 
dabarring  and  suspending  officials' 
dedalona  have  been  added  to  i  3(n7.314 
and  1 9017.413  as  follows: 


1 3017J14(aMl)  and 
i  3017.419(a)(2)  are  added  to  state  the 
debanaants  aiid  suspensions  will  be 
considered  decided  where  the 
raapondentts)  fail(8)  to  timely  | 
any  submission  in  opposition. 
DOf  advice  on  additional 
procmedmge.  USOA  haa  added  the 
foUowtag  bitemal  procedurea  on  how 
the  suapending  offidal  should  proceed 
when  the  Department  of  justice  (DOJ) 
haa  adviaed  againat  additional 
proceedingi  to  determine  diaputed  facta: 
—In  1 9017411  paragrapha  (b)(l)(ii)  (A) 
and  (B)  have  been  added  to  provide 
that  the  suspending  official  will  (1) 
detannhie.  baaed  on  DO)  advice  and 
afier  coordination  with  OCC  that  the 
substantial  interests  of  the  Federal 
Government  in  pending  or 
conlaeiplated  h^  proceediixgs  that 
are  based  on  the  same  facts  as  the 
suspension  would  be  pre)udiced.  and 
(2)  only  continue  the  auapension  if  he/ 
she  determines,  after  consultation 
with  OGC  that  there  is  enough 
evidence  to  proceed  without  using  the 
facU  that  0O|  haa  adviaed  would 
praladica  DOfa  oontenpiated 

—In  i  9017.413.  paragraph  (a)(1)  haa 
been  added  to  provide  that  the  USOA 
soapending  offidal  shall  stop  the 
suspension  immediately  when 
ad<fitioaal  proceedings  to  determine 
disputed  facts  have  been  denied  on 
the  baaia  of  DO|  advice.  USOA  alao 
raaarvaa  the  right  to  prooaed  with  Ifaa 
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suspension  when  DO)  completes  its 
legal  proceedings  or  is  satisfied  that 
the  suspension  will  no  longer 
prejudice  their  proceedings. 

Period  of  suspension.  Paragraph 
S  3017.415(c)(1)  has  been  added  to 
spedfy  that  the  suspending  official  shall 
notify  OGC  who  will  notify  DO)  of  the 
impending  termination  of  a  suspension. 

USDA  agency  responsibilities.  The 
following  provisions  have  been  added  to 
delineate  specific  USDA  agency 
responsibilities: 

—Paragraph  §  3017.505(b)(l]  has  been 
added  to  state  that  all  communication 
with  the  General  Services 
Administration  (GSA)  regarding 
additions,  deletions,  or  changes  to  the 
Nonprocurement  List  shall  be  in 
writing. 
—Paragraph  {  3017.505(f)  is  added  to 
require  USDA  agencies  to  provide  the 
Office  of  Finance  and  Management 
(OFM)  with  copies  of  information 
provided  to  GSA  on  debarred, 
suspended,  voluntarily  excluded,  and 
ineligible  persons  and  information 
concerning  exceptions. 
—Paragraph  1 3017.S05(g)  has  been 
added  to  provide  that  USDA  agencies 
shall  notify  GSA  and  OFM  in  writing 
of  debarment  or  suspension  decisions 
overturned  on  appeal  under 
fi  3017.515. 

Impad  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "major"  rules  which  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  certain  other 
specified  effects.  We  do  not  believe  that 
this  regulation  will  have  an  annual 
economic  impact  of  $100  million  or  more 
or  the  other  effects  listed  in  the  Order. 
For  this  reason,  we  have  determined 
that  this  regulation  is  not  a  major  rule 
within  the  Meaning  of  the  Order. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that  for  each  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities," 
an  analysis  be  prepared  describing  the 
rule's  impact  on  small  entities  and 
identifying  any  significant  alternatives 
to  the  rule  that  would  minimize  the 
economic  impact  on  small  entities. 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

We  certify  that  this  rule  does  not 
impose  any  reporting  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  Chapter 
35. 

List  of  Subjects  in  7  CFR  Part  3017 

Grant  programs  (Agriculture), 
Debarment  and  suspension. 

Issued  at  Washington.  DC. 
January  19. 1989. 
Peter  CMyen, 
Deputy  Secretary. 

Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  Part  3017  is  added  to  read  as  set 
forth  below: 

PART  3017-«OVERNMEIITWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— General 

3017.100  Purpose. 

3017.105  Deflnitions. 

3017.110  Coverage. 

3017.115  Policy. 

Subpart  B-Effad  Of  Action 

3017.200  Debarment  or  suspension. 

3017.205  Ineligible  persons. 

3017.210  Voluntary  exclusion. 

3017.215  Exception  provision. 

3017.220  Continuation  of  covered 

transactions. 

3017.225  Failure  to  adhere  to  restrictions. 


Subpart! 

3017 JOO    General. 

3017.305    Causes  for  debarment. 

3017.310  Procedures. 

3017.311  Investigation  and  referral. 

3017.312  Notice  of  proposed  debarment. 

3017.313  Opportunity  to  contest  proposed 
debarment. 

3017.314  Debarring  official's  decision. 

3017.315  Settlement  and  voluntary 
exclusion. 

3017.320    Period  of  debannent 
3017.325    Scope  of  debarment  — 

Subpart  D— Suspension 

3017.400  General. 

3017.405  Causes  for  suspension. 

3017.410  Procedures. 

3017.411  Notice  of  suspension. 

3017.412  Opportunity  to  contest  suspension. 

3017.413  Suspending  official's  decision. 
3017.415  Period  of  suspension. 
3017.420  Scope  of  suspension. 

Subpart  E—BaaponaWmitiea  Of  GSA. 
Agency  and  Participants 

3017.500    GSA  responsibilities. 
3017.505    USDA  responsibilities. 
3017.510    Participants'  responsibilities. 
3017.515    Appeal  of  debarment  or 
suspension  decisions. 

Appendix  A  to  Part  3017 — Certification 
Regarding  Debarment  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transaction. 

Appendix  B  to  Part  3017 — Certification 
Regarding  Debarment  Suspension, 


Ineligibility  and  Voluntary  Exclusion — Lower 
Tier  Covered  Transactions. 

Authority:  5  U.S.C  301:  E.0. 12549.  51  FR 
6370.  3  CFR  1986  Comp..  p.  189. 

CnMS  Reference:  For  additional 
information,  see  related  documents  published 
at  52  FR  20360.  May  29. 1988:  53  FR  191«i0. 
May  26. 1988:  and  53  FR  34774.  September  6. 
1988. 

2.  Part  3017  is  further  amended  as 
follows: 

a.  "lAgencyj"  is  removed  and 
"USDA"  is  added  wherever  "(Agency)" 
appears. 

b.  Section  3017.105  is  amended  by 
adding  paragraphs  (c)(1).  (g)(2)(i).  (g)(3). 
(t)(2)(i).  (t)(3).  (w).  and  (x)  to  read  as 
follows: 

§3017.105    PeWniMona. 

(C)  •  *  * 

(1)  A  USDA  agency,  when  used  in  the 
context  of  USDA  internal  procedures  or 
requirements,  is  any  organizational  unit 
of  the  U.S.  Department  of  Agriculture 
with  authority  delegated  in  7  CFR  Part  2 
to  carry  out  primary  covered 
transactions  under  USDA  programs. 
***** 

(g)  *  *  *  ^ 

(2) 

(i)  In  USDA.  the  authority  to  ad  as  a 
debarring  official  is  not  delegated  below 
the  agency  head  level. 

(3)  In  USDA.  each  Under  Secretary. 
Assistant  Secretary,  or  agency  head 
who  has  been  delegated  authority  in 
Part  2  of  this  title  to  carry  out  a  covered 
transaction  is  authorized  to  ad  as  a 
debarring  official  in  connection  with 
such  covered  transaction. 
***** 

(t)  •  •  • 
(2) 

(i)  In  USDA.  the  authority  to  act  as  a 
suspending  official  is  not  delegated 
below  the  agency  head  level. 

(3)  In  USDA.  each  Under  Secretary. 
Assistant  Secretary,  or  agency  head 
who  has  been  delegated  authority  in 
Pari  2  of  this  title  to  carry  out  a  covered 
transaction  is  authorized  to  ad  as  a 
suspending  official  in  connection  with 
such  covered  transaction. 
***** 

(w)  Appeals  officer.  Any 
administrative  law  judge  of  the  Office  of 
Administrative  Law  Judges.  Department 
of  Agriculture. 

(x)  USDA.  U.S.  Department  of 
Agriculture. 

C.  Section  3017.110  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

§3017.110    Covarapa 
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(3)  Dmpariment  ofA§ricvhu 
troMoctHnm.  Hms*  Dcparlnwnl  of 
Agriculture  rafiiJaNafw  apply  only  to  th« 
Dap«rtm«nl's  dooMSlic  ■MJitiCi 
covered  IranMcUom  (wlwUMr  by  a 
Federal  agency,  radpieal.  subracipienl. 
or  Intemwdiary)  inchiding.  VAcepI  as 
noted  in  paragraph  (a)(2)  of  this  fection: 
Crania,  cooperative  •greemeoto. 
acholarehipo,  fellowshipa.  loans,  loon 
guarantee*.  *abatd>ee.  insurance, 
paymenla  for  apecined  use.  and 
donation  agreements;  subawards. 
subcontracts,  and  transactions  at  any 
tier  that  are  charged  as  direct  or  indirect 
coats.  rajiwIUss  to  type  (including 
subtler  awards  under  awards  which  are 
statutory  entitlement  or  Mandatory 
awards). 

d.  Section  3017.311  Is  amended  by 
adding  paragraphs  (a)  through  (d)  at  the 
end  of  the  andeisignatad  paragraph  to 
read  as  fbllowa: 


f»17J11 


(a)  The  dodaioa  to  utUixe  agency 
peraonnel.  the  Office  of  Inspector 
General  (OIC).  or  other  appropriate 
resources  to  conduct  the  InvestigaNoa 
and  develop  the  documentation  raqairad 
by  paragraph  (b|  of  this  sectioo  is  the 
responsibility  of  the  agency  possessing 
the  information. 

(b)  Bask  documontatioQ  shall  be 
developed  that  indadee  but  is  not 
limited  to: 

(1)  Tha  aaate  of  the  specific 
reapondant(s)  against  whom  the  action 
is  being  proposed  or  taken: 

(2)  The  reason(s)  for  proposing  tha 
debarment: 

(3|  The  specific  cause(s)  for 
debarment  from  I  3017.306: 

(4)  A  short  narrative  stating  tha  (acta 
and/or  describing  other  evidence 
supporting  the  re<ison(a|  for  the  need  to 
delMir. 

(5)  The  recommended  time  period  for 
the  debarment: 

(6)  The  potential  effect  end/or 
consequences  that  the  debarment  will 
have  on  the  respondent's): 

(7)  Copies  of  any  relevant  support 
documentation  identified  under  this 
section. 

(c)  The  detMrrtng  official  shall  ba 
responsible  for  deciding  whethor  or  not 
to  proceed  with  the  sclioo. 

(d)  Tha  Office  of  the  General  Counsel 
(OCC)  ia  reaponsible  for 

(1)  Reviewing  the  documentation  and 
notices  for  legal  sufTkiency.  and 

(2)  Providing  any  necessary 
cooridinalion  with  the  Dapartmeat  of 
lusttce  (DO)). 


e.  Section  3017  J12  is  aawndad  hy 
addii«  paragraph  {m]K\)  and  by  aMiag 
concluding  text  to  the  section  to  read  aa 
follows: 


|aei74ia   NaMeaof 


(■)••• 

(1)  Information  on  the  specific 
debarment  action  propooed  must  be 
given. 


In  USOA.  the  notice  to  thtfMpandent 
shall  be  signed  by  the  deterring  official 
and  transmitted  by  certified  ouiiL  return 
receipt  requested.  OGC  will  be 
consulted  on  all  proposed  debarment 
actions  prior  to  the  notice  being  sent  la 
the  respoadaat 

f.  Section  3017.314  ia  amended  by 
adding  paragraphs  (aMl)  and  (dM3)  to 
read  as  follows: 


13017414   Dabarrtngenictarai 

(a)  •  •  • 

(1)  In  USOA  debarment  actions  where 

raapiondcntls)  fail(s)  to  timely  provide 
any  submission  in  oppositioa  tha  action 
will  be  considered  decided. 


(d)  •  •  • 

(3)  In  USOA.  the  notice  to  the 
respondent  shall  be  in  writing,  signed  by 
the  debarring  officiaL  and  transmiltad 
by  certified  mail,  return  receipt 
requested.  The  OCC  will  be  consulted 
on  all  debarment  actions  prior  to  the 
notice  being  sent  to  the  respondent 

g.  Section  3(n7.410  is  amended  by 
adding  paragraphs  (a)  (1)  through  (4)  to 
read  as  follow*: 


1 3017.4  to 

(1)  The  decision  to  ulilixe  agency 
paisonnel.  OIC  or  other  appropriate 
raaoorces  to  conduct  the  investigation 
and  develop  the  documentation  required 
by  paragraph  (a|(2)  of  this  section  is  the 
responsibility  of  the  agency  possessing 
the  information. 

(2)  Basic  documentation  shall  ba 
developed  that  includes  but  is  not 
limited  to: 

(I)  The  name  of  the  specific 
respondent(s)  against  whom  the 
suspension  is  to  be  token: 

(ii)  The  reason's)  for  propositi  tha 
suspension: 

(iii)  The  specific  caMsa(s)  (or 
suspension  from  1 3017.40S( 

(iv)  A  short  narrative  stating  the  facts 
and/or  describing  other  evidenca 
supporting  the  reason(s)  for  the 
suspension: 

(v)  The  recommended  time  period  for 
the  suspension; 


(vi)  The  potential  effect  and/or 
conoequenoes  that  the  suspension  will 
have  on  the  respondent(s)c 

(vii)  Copies  of  any  relevant  support 
documentation  identified  under  this 
section. 

(3)  The  suspending  official  shall  ba 
responsible  for  deciding  whether  or  not 
to  proceed  with  the  suspension. 

(4)  OGC  is  responsible  for 

(i)  Reviewing  the  documentation  and 
notice  for  legal  sufficiency,  and 

(ii|  Providing  any  necessary 
coordination  with  DO). 

h.  Section  3017.411  is  amended  by 
addmg  concluding  text  at  the  end  of  the 
•action  to  read  at  foUowv 

13017.411    Noltc*  o«  ouapanoton. 

In  USOA.  the  notice  to  the  respondent 
shall  be  signed  by  the  suspending 
official  and  transmitted  by  certified 
mail,  return  receipt  requested.  OGC  will 
be  consulted  on  all  proposed  suspension 
actions  prior  to  the  notice  being  sent  to 
the  respondent. 

i.  Section  3017.412  is  amended  by 
adding  paragraphs  (bNlMiU  (A)  and  (B) 
to  read  as  follows: 


•  3017.412    Opportunity  to 


(b)  •  •  • 

(!)••• 
(ii)  •  •  • 

(A)  In  USOA.  such  determination  shall 
be  made  by  the  suspending  official,  after 
coordination  with  OGC 

(B)  In  USOA.  the  suspending  official 
shall  continue  the  suspension  only  if  he/ 
she  determines,  after  consultation  with 
OGC.  that  there  is  enough  evidence  to 
proceed  without  using  the  facts  that  DO) 
has  advised  would  prejudice  the 
contemplated  legal  proceedings.  If  there 
is  not  such  evidence,  the  suspension 
shall  be  terminated  immediately  without 
prejudice. 

j.  Section  3017.413  is  amended  by 
adding  paragraphs  (a)  (1)  and  (2)  and 
(c)(1)  to  read  as  follows: 

13017.413    SuopandtoQ  omctaTa  doctoton. 

•  a  •  •  • 

(a)  •  •  • 

(1)  In  USDA.  the  suspending  official 
shall  terminate  the  suspension 
immediately  when  additional 
proceedings  to  determine  disputed  facts 
have  been  denied  on  the  basis  of  DO) 
advice.  The  agency,  however,  reserves 
the  right  to  proceed  with  the  suspension 
when  DO)  completes  its  legal 
proceedings  or  is  satisfied  that  tha 
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suspension  no  longer  will  pre)udice 
DOJ's  proceedings. 

(2)  In  USDA  suspension  actions, 
where  the  respondentls)  fail(s)  to  timely 
provide  any  submission  in  opposition, 
the  action  will  be  considered  decided. 
•        *        •        •        • 

(c)  •  •  •         ^ 

(1)  In  USDA.  the  notice  to  the 
respondent  shall  be  signed  by  the 
suspending  official  and  transmitted  by 
certified  mail,  return  receipt  requested. 
OGC  will  be  consulted  on  all  proposed 
suspension  actions  prior  to  the  notice 
being  sent  to  the  respondent.  The  notice 
shall  include  the  following: 

(i)  Reference  to  the  previously  issued 
notice  of  suspension; 

(ii)  The  reason(s)  for  the  action  taken 
in  this  notice. 

(iii)  The  effective  date(s)  of  the 
suspension  taken  in  this  notice  and, 
where  appropriate,  the  period  of  the 
suspension; 

(iv)  Advice  that  the  suspension  is 
effective  for  covered  transactions 
throughout  the  executive  branch  of  the 
Federal  Government  unless  an  agency 
head  or  a  designee  authorized  by  an 
agency  head  makes  a  determination 
referred  to  in  S  3017.215. 

k.  Section  3017.415  is  amended  by 
adding  paragraph  (c)(1)  to  read  as 
follows: 


93017.416    Patted  el 


(c)  •  *  • 

(1)  The  suspending  official  shall  notify 
OGC  which  will  noti^  DOJ  of  the 
impending  termination  of  a  suspension. 

1.  Section  3017.505  is  amended  by 
adding  paragraphs  (b)(1),  (f).  and  (g)  to 
read  as  follows: 

(3017.505    tISOA  rasponslbinties. 
•        •        *        •        • 

(b)  •  *  • 

(1)  Each  communication  with  GSA 
regarding  additions,  deletions,  or 
changes  to  the  Nonprocurement  List 
shall  be  in  writting. 

(f)  USDA  agencies  shall  provide  the 
Office  of  Finance  and  Management 
(OFM)  with  a  copy  of  any  information 
provided  to  GSA  pursuant  to  this 
section. 

(g)  USDA  agencies  shall  notify  GSA 
and  OFM.  in  writing,  of  debarment  or 
suspension  decisions  overturned  on 
appeal  under  §  3017.515. 

m.  Section  3017.515  is  added  to  read 
as  follows: 

S  3017.515    Appeal  of  dabarmont  or 


(a)  If  a  decision  to  debar  or  suspend  is 
made  by  a  debarring  or  suspending 


official  under  §  3017.314  or  9  3017.413, 
the  respondent  may  appeal  the  decision 
to  the  Office  of  Administrative  Law 
Judges  (OAL))  by  filing  the  appeal,  in 
writing,  to  the  Hearing  Clerk,  OALJ, 
United  States  Department  of 
Agriculture,  Washington,  DC  20250.  The 
appeal  must  be  filed  within  30  days  of 
receiving  the  decision  and  it  must 
specify  the  basis  of  the  appeal.  The 
decision  of  a  debarring  or  suspending 
official  under  \  3017.314  or  S  3017.413 
may  be  vacated  by  the  assigned  appeals 
officer  if  the  officer  determines  that  the 
decision  is: 

(1)  Not  in  accordance  with  law; 

(2)  Not  based  on  the  applicable 
standard  of  evidence;  or 

(3)  Arbitrary  and  capricious  and  an 
abuse  of  discretion. 

(b)  The  appeals  officer  will  base  his/ 
her  decision  solely  upon  the 
administrative  record. 

(c)  Within  90  days  of  the  date  the 
appeal  is  filed  with  USDA's  OALJ 
Hearing  Cleik,  the  appeals  officer  will 
notify,  in  writing,  the  respondent(s)  and 
the  debarring  or  suspending  official, 
who  took  the  action  being  appealed,  of 
his/her  decision  in  the  appeal.  The 
notice  must  specify  the  reason(s)  for  the 
decision  made  by  the  appeals  officer. 

(d)  The  appeals  of^cer's  decision  is 
final  and  is  not  appealable  within 
USDA. 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  516  _ 

(Re*.  Noj  89-65] 

Date:  January  25. 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Caroline  Morris,  Office  of  General 
Counsel,  Legal  Counsel  Division,  (202) 
377-6431. 

Ust  of  Subjects  in  12  CFR.  Part  516 

Administrative  practice  and 
procedure.  Debarment  and  suspension 
(nonprocurement).  Fraud,  Reporting  and 
recordkeeping  requirements. 

Title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

By  the  Federal  Home  Loan  Board. 
John  M.  Buckley, 
Secretary. 

1.  Part  516  is  added  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 


PART  516— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— General 


Ser. 

516.100 

Puipose. 

516.105 

Definllions. 

516.110 

Coverage. 

516.115 

Policy 

Subpart 

B— Effect  of  Action 

516.200 

Del>annent  or  suspension. 

516.205 

ineligible  persons. 

516.210 

Voluntary  exclusion. 

516.215 

Exception  provision. 

516.220 

Continuation  of  covered 

transactions. 

516.225 

Failure  to  adhere  to  restrictions 

Subpart  C—Oetiarment 

516.300  General. 

516.305  Causes  for  del>annenl. 

516.310  Procedures. 

516.311  Investigation  and  referral. 

516.312  Notice  of  proposed  debarment. 

516.313  Opportunity  to  contest  proposed 
debarment. 

516.314  Debarring  official's  decision. 

516.315  Settlement  and  voluntary  exclusion 
516.320    Period  of  debarment. 

516.325    Scope  of  debarment. 

Sui)part  D— Suspension 

516.400  General. 

516.405  Causes  for  suspension. 

516.410  Procedures. 

516.411  Notice  of  suspension. 

516.412  Opportunity  to  contest  suspension. 

516.413  Suspending  oYncial's  decision. 
516.415  Period  of  suspension. 
516.420  Scope  of  suspension. 

Subpart  E—ResponaibiMies  ol  GSA, 
Agency  and  Participants 

516J00    GSA  responsibilities. 

516.505    Board  responsibilities. 

516.510    Participants'  responsibilities. 

Appendix  A  to  Part  516— Certification 

Regarding  Debarment.  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions 

Appendix  B  to  Part  516 — Certification 
Regarding  Det>annent.  Suspension. 
Ineligibility  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions 
Authority:  E.0. 12549. 12  U.S.C  1437(a). 
Cross  Reference:  For  additional 

information,  see  related  documents  published 

at  52  PR  20360.  May  29. 1987:  53  FR  1916a 

May  26. 1988:  and  53  FR  34474.  September  6. 

1988. 

2.  Part  516  is  further  amended  as 
follows: 

a.  "JAgencyj"  is  removed  and  "Board" 
is  added  wherever  "(Agency)"  occurs. 

b.  Section  516.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

§516.105    Definitions. 

•         «         *         *         « 

(w)  Board.  Federal  Heme  Loan  Bank 
Board. 
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KAcccoim 

22  CFR  Part  310 


KTION  OONTACTt 
lohn.  K.  Scales.  202-2S4-3114  (FTS  254- 
3114). 

UtI  of  SubiMts  la  22  CFR  Part  318 

Oolxinnenl  and  suspension 
( nonprocuremenl ). 

Tlllt  22  of  th«  Coda  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

l.ora4  Milbr  RupfM. 
Dinclur. 

1.  Part  310  is  added  to  read  as  sal 
forth  at  the  end  of  the  common 
preamble. 

PART  310-OOVERNMENTW1DE 
OCBAfmCNT  AND  SUSPENSION 
(NONPROCUREMCNT) 

SubfMrt  A— Oenaral 

SiaiOO  Purpose. 

310.10ft  Definitions. 

3iai10  Coverage. 

310.115  Policy. 

Subpart  B~~Cffact  ol  Action 

3ia200  Debarment  and  auspenaion. 

310.205  Ineligible  persona. 

310.210  Vulunlitry  exclusion. 

310.215  Exception  provlaion. 

310.2^9)  Continuation  of  covered 

Iranaactlona. 

310.225  Failure  to  adl«erc  to  realriclicma. 

Subpart  C—Oobannon( 

Siaaoo  General. 

310.30ft  Causes  for  debarment. 

310.310  Procedures. 

310.311  InvestigHtion  and  refrrral. 

310.312  Notice  of  proposed  deburmenl. 

310.313  Opportunity  to  contest  propoaed 
determent. 

310.314  Del>arrlng  ofriciHl's  decision. 

310.315  Settlement  and  voluntary  exciusion. 
310.320    Period  of  debarment. 

310.325    Scope  of  determent 

Subpart  D— Suspension 

3ia40O  General. 

310.40S  Cauaea  for  auapenalon. 

310.410  Procedures. 

310.41 1  Notice  of  suspeiulon. 

310.412  Opportunity  to  conleat  auapenalon. 
310k413  Stiapending  offlciul's  decision. 
3ia415  Piriod  of  suspension. 

3ia4ao    Scope  of  suspension. 

310.500    GSA  responsltiiiilies. 

310.S0ft    Peace  Corps  responsibilities. 

3iasi0    Participants'  responaibilittes. 

Appendix  A  to  Part  310— Cerliflcallon 

RegHrdIng  Debarment.  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions. 


Appendix  B  to  Pari  310— Certification 
Rofardint  Debarment.  Suspension, 
bteligibility  and  Voluntary  Excluaion— 
Lotver  Tier  Covered  Transactions. 

Aulkoritr  Executive  Order  12S48.  22  U.SX:. 
2503 

Croaa  RafareassiPlBr  addilional 
informHiion.  see  relsled  documents  published 
St  52  FR  2030a  May  29.  1987:  53  PR  1910a 
May  28. 1988;  and  53  VH  34474.  Sept.  8. 1988. 

2.  Part  310  is  further  amended  by 
removing  "|Agency)"  and  adding  "Peace 
Corps"  whenever  "(Agency)"  occurs. 

MTCR-AMERfCAN  FOUNDATION 

« 

22  CFR  Pwt  IOCS 

pon  FUMTMCR  mromsATiow  comtacr 
Charles  Berl(  at  703-841-3812. 

list  of  Subiocts  in  22  CFR  Part  lOSS 

Debarment  and  suspension 
(nonprocuremenl). 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Chartes  M.  Berk. 
General  Countel. 

1.  Part  1006  is  added  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 

PART  100»-€K>VERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Srr. 

1008.100  Purpose. 

1008.10ft  Definitions. 

1008.110  Coverage. 

1008.113  Policy. 


.ffect  of  Action 

1008.200  Dcluinnent  or  suspension. 

1008.20ft  Ineligible  persons. 

1008.210  Voluntary  exclusion. 

1008.215  Exception  provisioa 

1008.220  Continuation  of  covered 

transactions. 

1000.225  Fuilure  to  adhere  to  reslrictiona. 

Subpart  C^"Oabannant 

1008.300  General. 

1006.306  Causes  for  debarment. 

1008.310  Procedures. 

1008.311  Investigation  and  referral. 

1008.312  Notice  of  proposed  debarment. 

1006.313  Opportunity  to  contest  proposed 
debarment. 

100&314    Debarring  ofTicial's  decision. 
1008.315    Settlement  and  voluntary 

exclusion. 
1008^320    Period  of  debarment. 
1MS32S    Scope  of  debarment. 


1006.412  Opportunity  to  contest  suspension. 

1008.413  Suspending  ofTicial's  decision. 
1008.415  Period  of  suspension. 
1006.420  Scope  of  suspension. 

Subpart  E— RaoponoMMIes  of  GSA. 
Apancy  ana  partldpanla 

1006.300    GSA  responsibilities. 
lOOaSOft    Inter-American  Foundation 

responsibilities. 
1006.510    Participants'  responsibilities. 
Appendix  A  to  l»art  1006— Certirication 

Regarding  Debarment.  Suspension,  and 

Other  Responsibility  Matters — Primary 

Covered  Transactions 
Appendix  B  to  Part  1006— Certirication 

Regarding  Debarment.  Suspension. 

Ineligibility  and  Voluntary  Exclusion — 

Lower  Tier  Covered  Transactions 

Authority:  Executive  Order  12549.  22  U.S.C. 
20ef. 

Crass  Refeteooe:  For  additional 
informatloa  see  related  documents  published 
at  52  FR  2036a  May  29. 1967:  S3  Fit  19160. 
May  28. 1968:  and  53  FR  34474.  September  6. 
1988. 

2.  Part  1006  is  further  amended  by 
removing  "(Agency)"  and  adding  "Inter- 
American  Foundation"  wherever 
"(Agency)"  occurs. 

AFRICAN  DEVELOPMENT 
FOUNDATION 

22CFRPart150S 

POn  RMTNCR  INFOflMATION  COMTACR 

Paul  S.  Magid.  (202)  673-3916. 

list  of  Subjects  in  22  CFR  Part  ISOS 

Administrative  practice  and 
procedure.  Grant  programs — foreign 
relations.  Grants  administration. 
Debarment  and  suspension 
(nonprocurement). 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Leooard  H.  Robinooii.  |r.. 
Pretiihnl. 

1.  Part  1506  is  added  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 

PART  ISOS—QOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A^^anaral 


Sec 

1S08.100 

1508.105 

1908.110 

1S08.11S 


1006.400  General. 

1006.406  Causes  for  suspension. 

1006.410  Procedures. 

1006.411  Notica  of  suspeiuiun. 


1508.200 
1508.205 
1508.210 
1S08.215 


Purpose. 
Definitions. 
Coverage. 
Policy. 

3    Elfact  of  Action 

Debarment  or  suspension. 
Ineligilile  persons. 
Voluntary  exclusion. 
Exception  provision. 


.J 
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1508.220    Continuation  of  covered 

transactions. 
1506.225    Failure  to  adhere  to  restrictions. 

Subpart  C—Oobarmant 

1506.300    General. 

1506.305    Causes  for  debarment. 

1506.310    Procedures. 

1508J11    investigation  and  referral. 

1S06J12    Notice  of  proposed  debarment. 

1506.313  Opportunity  to  contest  proposed 
debarment. 

1506.314  Debarring  ofricial's  decision. 

1506.315  Settlement  and  voluntary 
exclusion. 

1506.320    Period  of  debarment. 
1506.325    Scope  of  debarment. 

Subpart  D— Suspension 

1508.400  General. 

1508.405  Causes  for  suspension. 

1508.410  Procedures. 

1508.411  Notice  of  suspension. 

1508.412  Opportunity  to  contest  suspension. 

1508.413  Suspending  o^icial's  decision. 
1508.415  Period  of  suspension. 
1506.420  Scope  of  suspension. 

Subpart  E-Rasponslbilitias  of  GSA. 
Agency  and  Participants 

1506.500    GSA  responsibilities. 

1506.505    African  Development  Foundation 
responsibilities. 

1508.510    Participants'  responsibilities. 

Appendix  A  to  Part  1506— Certification 
Regarding  Debarment.  Suspension,  and 
Other  Responsibility  Matters— Primary 
Covered  Transactions 

Appendix  B  to  Part  1508— Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions 
AutlMNity:  Executive  Order  12549.  Section 

506(a)(4)  of  Title  V  of  the  International 

Security  and  Development  Cooperation  Act 

of  1980  (Pub.  L  96-533). 
Cross  Reference:  For  additional 

information,  see  related  documents  published 

at  52  FR  20360,  May  29. 1987:  53  FR  19160, 

May  26. 1988;  and  53  FR  34474.  Sept.  6, 1988. 

2.  Part  1508  is  further  amended  by 
removing  "(Agency)"  and  adding 
"African  Development  Foundation" 
wherever  "(Agency)"  occurs. 


COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

45  CFR  Part  2016 

FOR  RlflTHEII  INFORMATION  CONTACT: 

Patrick  O'Meara.  Director  of 
Administration,  (202)  653-5326. 

List  of  Subjects  in  45  CFR  Part  2016 

Debarment  and  suspension 
(nonprocurement),  Grant  programs. 
Grants  administration.  Reporting  and 
recordkeeping  requirements. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  2016  as  set  forth  below: 
Ronald  Ttowbridge, 
Acting  Staff  Director. 

1.  Part  2016  is  added  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 

PART  2016-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— General 

5>CC. 

2016.100  Purpose. 

2016.105  Definitions. 

2016.110  Coverage. 

2016.115  Policy. 

Subpart  B— Effect  of  Action 

2016.200  Debarment  or  suspension. 

2016.205  Ineligible  persons. 

2016.210  Voluntary  exclusion. 

2016.215  Exception  provision. 

2016.220  Continuation  of  covered 

'     transactions. 

2016.225  Failure  to  adhere  to  restrictions. 

Subpart  C—DelMrment 

2016.300  General. 

2016.305  (Causes  for  debarment. 

2016.310  Procedures. 

2016.311  Investigation  and  referral. 

2016.312  Notice  of  proposed  debarment. 

2016.313  Opportunity  to  contest  proposed 
debarment. 

2016.314  Del>arring  official's  decision. 


2016.315    Settlement  and  voluntary 

exclusion. 
2016.320    Period  of  debarment. 
2016.325    Scope  of  debarment. 

Subpart  D— Suspension 

2016.400  General. 

2016.405  Causes  for  suspension. 

2016.410  Procedures. 

2016.411  Notice  of  suspension. 

2016.412  Opportunity  to  contest  suspension^ 

2016.413  Suspending  official's  decision. 
2016.415  Period  of  suspension. 
2016.420  Scope  of  suspension. 

Subpart  E— Responsibilities  of  GSA, 
Agency,  and  Participants 

2016.500    GSA  responsibilities. 

2016.505    Commission  responsibilities. 

2016.510    Participant's  responsibilities. 

Appendix  A  to  Part  2016 — Certification 
Regarding  Debarment.  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions 

Appendix  B  to  Part  2016 — Certification 
Regarding  Debarment.  Suspension. 
Ineligibility  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions 
Authority:  Executive  Order  12549;  Pub.  L 
98-101.  as  amended;  and  Title  V  of  Pub.  L 
99-194. 

Cross  Reference:  For  additional 
information,  see  related  documents  published 
at  52  FR  20360,  May  29. 1987:  53  FR  1916a 
May  26. 1988:  and  53  FR  34474.  September  6. 
1988. 

2.  Part  2016  is  further  amended  as 
follows: 

a.  "(Agency)"  is  removed  and 
"Commission"  is  added  wherever 
"(Agency)"  occurs. 

b.  Section  2016.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

§2016.105    Definitions. 

(w)  Commission.  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution. 
(FR  Doc.  89-2066  Filed  1-27-89: 8:45  am) 
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RavWon  of  ttw  Emargancy  RMpona* 
QuMabook;  Nottea  of  ^ubNc  Maattnga: 


r.  RtMarch  and  Special  Programt 
Adminittration  (RSPA).  Department  of 
Tranaportation  (DOT). 

ACnoN:  Notice  of  public  meetings; 
request  for  comments. 


:  This  notice  advises  interested 
persons  that  RSPA  will  conduct  a  series 
of  public  meetings  to  discuss  revisions 
to  the  "1967  Emergency  Response 
Guidebook"  (DOT  P  5800.4).  and  solicits 
comments  on  questions  posed  in  this 
notice. 


:  Pub/ic  Meetings.  Public  meetings 
will  be  held  on  February  22. 1989.  May  2. 
1989.  and  |une  28, 1988  from  9:30  a.m.  to 
9:00  p.m.  in  room  3200  of  the  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20B9a  Additional 
meetings  addressing  technical  issues 
(e.g.  specific  guide  pages,  evacuation 
distances)  will  also  be  held  at  a  later 
dale,  to  be  determined.  Any  person 
planning  to  attend  the  public  meetings 
should  notify  John  C.  Hess  (DHM-51)  by 
telephone  or  in  writing,  at  least  two 
weeks  in  advance  of  each  meeting  date. 

Comments:  Commeata  ahouid  ba 
submitted  on  or  before  )«iaa  13.  IMBi 
annnaiisii  Comments.  Written 
comments  should  be  submitted  to  the 
Office  of  Haiardous  Materials 
Transportation  (DlfM-51).  Research  and 
Special  Programs  Administration.  US. 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington.  DC 
2060a  Parsons  wishing  to  receive 
conftnnatloii  of  the  receipt  of  their 
comments  should  Include  a  self- 
addraaaad  stamped  poatcard. 
POm  RMTNeN  iNromtAiiON  cowracr: 
|ohn  C.  Hess.  Research  and  Special 
Programs  Administration  (DHM-Al).  400 
Seventh  Street  SW..  Washington.  DC 
20600;  (202)  368-4474. 

•uaaiaMMNTAnv  myownuTion,    . 

Background 

The  Haiardous  Materials 
Transportation  Act  (HMTA)  (Pub.  L  93- 
633)  empowers  the  Secretary  of 
Transportation  to  issue  and  enforce 
regulations  deemed  necessary  to  ensure 
the  safe  transport  of  hazardous 
materials.  In  addition,  the  HMTA  directs 
the  Secretary  of  Transportalion  to 


Srovide  law-aniBScement  and 
raflthttatparaaMel  with  techi 

information  and  advice  for  meetftag 
emergencies  connected  with  the 
transportation  of  hazardous  materials. 

The  "Emergency  Response 
Guidebook"  (ERG)  was  developed  by 
RSPA  for  use  by  emergency  servioaa 
personnel  and  provides  guidanca  for 
initial  response  to  hazardous  malaria h 
incidenU.  Since  1988.  it  has  been  tlM 
goal  of  RSPA  for  all  emergency 

vehicles,  including  flrenghting.  i . 

and  rescue  squad  vehicles,  to  caiy  a 
copy  of  the  ERG.  To  accompbsh  tMa. 
RSPA  has  published  three  ediUoMaf 
the  ERG  and  has  distributed  overU 
million  copies  to  emergency 
agencies,  without  charge. 

RSPA  is  initiating  the 
for  the  1980  edition  of  the  BtG  _ 
actively  solicits  comments  from 
interested  parties,  espedafly  thoaa  ^ 
have  used  the  ERG  during  fiaiasdi 
materials  incidents.  Issues  which  I 
been  brought  to  the  attention  of  BSPA 
and  which  are  discussed  below  Indude: 
(1)  Public  participation  in  the  ERC 
revision  process.  (2)  the  use  of  the 
Chemical  Transportation  Emergaacy 
Center  (CHEMTREC)  as  the  point  at 
contact  forenargency  assistanca.  (S)  Ika 
scope  and  applicability  of  the  ERC.  (4) 
recommendations  on  protective  clothing, 
(5)  health  effects  of  short  and/or  long- 
term  exposure  to  hazardous  materials. 
(•)  aonaiataiicy  anong  sources  of 
technical  information,  (7)  assumyttons 
aaed  to  cakulata  isolation  and 
avaoMliaa  diataaces,  (8)  protectln  af 
the  public  by  in-place  sheltering,  aad  (V) 
distribution  of  the  ERG  to  emergsacy 
•enricet  organizations. 

Placuaaion  of  I Bsuaa 

Public  Paiiicipation  in  the  Revhioo 
Procest 

This  soUdtatioa  for  comments  mmA 
notice  of  pubtic  meetings  is  part  of  aa 
on-foing  peblk:  process  to  revise  Ike 
ERC.  The  last  page  of  the  1987  SKI 
contains  the  following  statement: 

Constnictivs  comments  concerning  iMa 
nC  an  ■elicited:  in  particular,  comasato 
eanoeniioi  Iti  use  In  handling  inrldeals 
involving  haiardous  materials. 

The  ERG  was  developed  in 
cooperation  with  representatives  af 
other  Federal  agencies  and  a  number  af 
private  sector  organizations  includim 
the  International  Association  of  PIra 
Chiefs,  the  International  Associatfcm  of 
Fire  Fighters,  the  International 
Association  of  Chiefs  of  Police,  tho  fba 
Marshals  Association  of  North  /tearfca. 


Iha  National  Fire  Protection  Association. 
Ika  Chemical  Manufacturers 
Aaaociation.  the  Institute  of  Makers  of 
■i^losives.  and  the  Association  of 
Aaiarican  Railroads.  The  issues  raised 
by  participants  were  discussed  and 

lions  made  by  RSPA  concerning  the 
content  of  the  ERG. 
llta  International  Association  of  Fire 
iflAFF)  has  asserted,  however, 
i  The  DOT  ERG  has  never  had 
paUic  review  other  than  through  an 
'uaofficial'  and  very  unbalanc«l 
advlaory  committee." 

Application  of  the  ERG— Initial 
Action  or  Response 

The  islroduction  to  the  1967  ERG 
iacKidaa  llie  following  statement: 

Tliis  guidebook  was  developed  for  use  l>y 
Are  fighters,  police  and  emergency  senrices 
petsoonei.  It  is  a  guide  for  initial  action  to  be 
lalan  to  protect  yourselves  and  the  general 
payk  when  you  are  called  to  handle 
incidents  involving  hazardous  materials.  The 
iaianNation  given  is  intended  to  provide 
geidince  primarily  during  the  initial  phases 
of  ae  incident  *  *  *. 

Rirther,  the  ERG's  introductory 
ooaaments  concerning  the  use  of  water 
aad  other  control  agents  for  fires  and 
apOls  state: 

Tke  guidetwok  is  not  intended  for  use 
diakig  the  cleanup  phase  for  spilled 
materials,  nor  should  you  use  it  to  determine 
your  compliance  with  any  regulations.  You 
should  be  familiar  with  this  guidebook  before 
jroe  aBlaa%  need  to  use  it  in  an  emergency. 

bi  the  Introduction  to  the  Initial 
bolation/Evacuation  Tables  for 
Salacted  Hazardous  Materials,  the  ERG 
stales: 

nis  table  is  useful  only  for  the  first  20-30 
atoutea  of  an  incident  involving  volatile 
heBardous  liquids  or  gases  shipped  in  druma. 
C]4indera,  bulk  or  multiple  container  loads. 
fltate  are  several  good  reasons  for  suggesting 
iM  the  use  of  the  table  be  limited 
apesifically  to  the  initial  phase  of  a  no-fire 
ap0  incident  during  transport. 

Despite  these  statements,  there  have 
bean  concerns  expressed  about  possible 
ceafusion  regarding  the  definition  of  the 
word,  "initial".  In  correspondence  to  the 
Natfoaal  Transportation  Safety  Board 
INTB^L  Ihe  lAFF  stated.  "While  it  is  our 
uaderstanding  that  the  Board  believes 
iai  response'  is  limited  to  the  first  15 

lutes  of  an  incident,  there  is  nothing 
in  the  ERG  to  alert  emergency 
laaponders  to  this  interpretation  *  *  *, 
IW  Board's  interpretation  has  no  basis 
in  fact  for  the  manner  in  which  the  ERG 
la  actually  utilized." 

Ore  cf  CHEMTREC  as  the  Contact  for 
EmtrgBoey  Assistance 
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RSPA  has  included  the  toll-free 
telephone  number  of  CHEMTREC  on 
each  of  the  ERG's  guide  pages,  as  the 
contact  for  emergency  assistance. 
CHEMTREC  operating  since  1971. 
receives  calls  24  hours  a  day.  seven 
days  a  week  to  provide  immediate 
advice  on  the  nature  of  products  and 
steps  to  be  taken  in  handling  the  early 
stages  of  a  problem.  CHEMTREC  then 
notifies  the  shippers  of  the  material 
involved  to  solicit  more  detailed 
information  and  appropriate  follow-up. 
including  on-scene  assistance  when 
feasible.  CHEMTREC  is  operated  by  the 
Chemical  Manufacturers  Association 
(CMA).  RSPA  also  includes  the 
telephone  number  of  the  National 
Response  Center  (NRC)  in  the  ERG. 
NRC  is  funded  by  various  Federal 
agencies,  including  RSPA.  and  is 
operated  by  the  U.S.  Coast  Guard.  The 
^^lC's  primary  function  is  to  receive 
notifications  required  by  Federal  Law 
and  Regulations  from  those  responsible 
for  releases  of  hazardous  substances 
into  the  environment  and  to  provide 
technical  information  and  guidance  to 
Federal  On-Scene  Coordinators  (U.S. 
Coast  Guard  or  Environmental 
Protection  Agency  (EPA)  officials).  The 
1987  ERG  contains  a  special  notice 
concerning  these  reporting  requirements 
and  also  states.  "Communication  with 
CHEMTREC  does  not  constitute 
compliance  with  this  (reporting] 
requirements.  Direct  notification  of  the 
National  Response  Center  *  •  * 
satisfies  this  requirement.  CHEMTREC 
will,  if  requested,  connect  a  caller 
directly  to  the  NRC  so  that  he  may 
report  a  hazardous  substance  release." 
The  lAFF  objects  to  the  inclusion  of 

the  CHEMTREC  telephone  number  in 

the  ERG.  having  stated: 

The  primary  function  of  CHEMTREC  has 
l>een  to  identify  and  provide  a 
communication  link  between  emergency 
personnel,  such  as  fire  fighters,  with  shippers 
and  manufacturers  *  *  *.  It  is  important  to 
note  that  we  fully  concur  with  OHMTs  past 
assessment  that  having  a  single  contact  is  a 
vital  element  to  reduce  confusion  during 
emergency  incidents.  However,  the  time  has 
come  to  change  that  sole  contact  telephone  to 
the  Environmental  Protection  Agency's  (sicj 
National  Response  Center  *  *  *  Like 
CHEMTREC,  the  NRC  telephone  number  is  a 
loll-free  number  that  is  staffed  seven  days  a 
week,  24  hours  a  day.  While  the  NRC  has  the 
capability  to  immediately  patch  has  caller 
into  CHEMTRECs  informational  and  referral 
service,  utilizing  the  NRC  has  other  valuable 
functions  not  performed  by  CHEMTREC. 
Notification  of  the  NRC  serves  many  vital 
functions,  including  permitting  federal 
involvement  to  proceed  in  a  timely  and 
effective  manner.  Unfortuantely,  CHEMTREC 
does  not  routinely  notify  any  federal  agency 
of  hazardous  materials  incidents,  possibly 
precluding  necessary  federal  intervention. 


Recommendations  on  Personal 
Protective  Clothing 

RSPA  defines  "fire  fighters'  protective 
clothing  (structural)"  in  the  1987  ERG  as 
"*  *  *  protection  to  restrict  inhalation 
of.  ingestion  of,  or  skin  contact  with 
hazardous  vapors,  liquids  and  solids", 
and  references  the  OSHA  Fire  Brigades 
Standard  (29  CFR  1910.156)  as  a 
minimum  standard.  The  1987  ERG 
specifically  cautions,  "This  turnout 
clothing  may  not  provide  adequate 
protection  from  poisonous  vapors  or 
liquids  encountered  during  hazardous 
materials  incidents."  Some  ERG  guide 
pages  indicate  that  "structural 
firefighter's  protective  clothing  will 
provide  limited  protection"  while  other 
pages  caution,  "structural  firefighter's 
protective  clothing  is  not  effective  with 
these  materials". 

The  lAFF  has  objected  to  the  ERG's 
mention  of  structural  firefighting 
protective  clothing,  stating.  "The  ERG's 
position  that  limited  exposure  wearing 
structural  fire  fighting  protective 
clothing  may  be  achieved  without  any 
health  risks  is  erroneous."  The  LAFF  has 
also  asserted.  "*  *  *  the  ERG  acts  more 
like  an  excuse  for  emergency  response 
personnel  to  intervene  and  attempt  to 
mitigate  hazardous  materials 
emergencies  without  proper  protective 
clothing  and  equipment." 

Consistency  Among  Technical 
information  Sources 

RSPA  is  aware  of  the  existence  of 
several  sources  of  technical  information 
concerning  the  handling  of  hazardous 
materials  incidents  by  emergency 
responders.  Accordingly,  drafts  of  the 
1987  edition  of  the  ERG  were  reviewed 
with  such  groups  as  the  Bureau  of 
Explosives  of  the  Association  of 
American  Railroads  and  the  National 
Fire  Protection  Association,  both  of 
which  also  publish  information 
concerning  hazardous  materials 
emergency  response.  Since  these 
organizations  reviewed  drafts  of  the 
ERG,  the  first  response  advice  in  their 
publications  is  generally  the  same  as  in 
the  ERG. 

There  have  been  concerns  expressed 
however,  about  potential  harm  or 
confusion  resulting  from  conflicting 
advice  from  different  sources  being 
given  to  emergency  responders.  The 
NTSB  has  recommended  that  DOT 
should: 

Investigate  the  adequacy  and  consistency 
of  hazardous  materials  emergency  guides  and 
other  advice  available  to  local  officials  for  us 
in  controlling  hazardous  materials  released 
during  transportation,  and  take  necessary 
steps  to  assure  that  they  provide  sufficient 
and  consistent  guidance  and  advice  to  help 
local  officials  control  hazardous  materials 
spills  quickly  and  effectively. 


The  lAFF  has  also  stated  that.  "The 
fact  also  remains  that  there  are  serious 
difficulties  and  contradictions  in  the 
ERG  with  other  materials." 

Assumptions  Used  in  Calculating 
Evacuation  and  Isolation  Distances 

The  1987  ERG  includes  initial 
isolation/evacuation  tables  for  certain 
hazardous  materials  whose  vapmrs 
behave  like  poison  gases.  The 
introduction  to  the  table  cautions  the 
user  that  "The  table  is  useful  only  for 
the  first  20-30  minutes  of  an  incident 
•  *  *."The  1987  ERG  further  states  that 
the  development  of  the  isolation  and 
evacuation  distances  was  based  on 
parameters  which,  "*  *  *  more  than  75 
percent  of  the  time,  regardless  of  the 
season,  or  time  of  day.  in  the  continental 
U.S.A..  *  •  *  serves  to  predict  mostly 
conservative  values  for  down-  and 
cross-wind  concentrations." 

Concerns  have  been  raised  by 
interested  individuals  about  the 
dispersion  modeling  techniques  used  to 
make  these  calculations.  In  written 
comments  to  the  U.S.  House  of 
Representatives'  Committee  on 
Government  Operations.  Dr.  Ronald 
Koopman  of  the  Lawrence  Livermore 
National  Laboratory  states  that  the 
source  and  dispersion  models  used  by 
DOT  "*  *  *  either  overpredicts  the 
hazard  zones  for  some  materials  or 
underpredicts  hazard  distances  for  some 
other  materials." 

Dr.  |Coopman  concluded: 

*  *  *  if  there  were  an  accidental  release, 
there  would  t>e  the  problem  of  industrial  or 
emergency  response  personnel  l)elieving  thai 
an  evacuation  distance  highly  conservative 
when  in  fact  people  evacuated  to  that 
distance  could  be  exposed  to  lethal 
concentrations. 


The  Committee  on  Government 
Operations  recommended  that  "At  the 
very  minimum,  DOT  should  consider 
presenting  a  range  of  estimates  based  on 
analyses  from  different  appropriate 
models.  This  range  of  estimates  would 
further  indicate  the  uncertainty  of  DOTs 
recommended  evacuation  distances." 
and  that  "DOT  should  more  carefully 
explain  the  uncertainties  associated 
with  the  evacuation  distances  used  in  its 
ERG,  especially  its  reliance  upon  the 
Gaussian  model." 

Protection  of  the  Public  by  In-Place 
Sheltering 

The  1987  ERG  states  that,  "Evacuation 
is  by  itself,  a  process  with  significant 
risk  for  the  persons  being  evacuated. 
Therefore,  sheltering-in-place  should^ 
always  be  a  first  consideration  *  *  *". 
The  Federal  Emergency  Management 
Agency  (FEMA)  and  EPA  sponsored  a 
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confvrancc  in  November  Ifit 
concerning  iheherinf-tn-piac*  M  • 
strategy  for  public  protection  dwiof 
heurdous  meteriala  tnddents. 
Stalemenli  by  reeeerchert  end  IMd 
practitionera  indkaled  that  additional 
guidance  on  sheltering-in-placc  ahould 
be  included  in  the  ERG. 

Dittribulion  oftha  EBC 

RSPA  uaerf  a  network  of  Stale 
agenda*  lo  diatribute  over  l,00a000 
coplea  of  the  1987  ERG  to  various 
emergency  aervicaa  ofganlxationa. 
Additionally.  RSFA  routinely  directs 
other  (non -emergency  reeponee) 
requests  for  copies  of  the  1987  ERG  to 
known  cofflmerdal  supplier*.  Informal 
comtnents  received  by  RSPA  have 
indicated  th«t  certain  jurisdictioiM  have 
experienced  difficulty  in  receiving 
copies  of  the  1987  ERG  or  that  some 
iurisdictions  or  agencies  may  have 
restricted  distribution  of  the  1987  ERG 
among  their  emergency  servicm 
agenciee. 

Request  for  romments 

Commenls  are  solicited  on  the 
preceding  discussion  of  concerns  and  on 
the  following  questions.  Supportii^  data 
and  analyses  will  enhance  the  value  of 
comments  submitted. 

1.  Has  CHEMTREC  provided  accurate 
and  tinely  assistance  to  efflergsncy 

r— PoadTS  during  hazardous  materials 
InddwtsT 

2.  Has  the  NRC  provided  accurate  and 
iimely  assistance  to  emergency 


respondars  dwinf  hasardous  owlefiais 
incidents? 

3.  Should  the  ERG  coatlaae  lo  liM  the 
CHEMTREC  telephone  nuiaber  aa  dw 
contact  for  iafonaatlon  for  emeigancy 
respondefs  or  should  the  NRC  telephone 
number  be  listed  instead  of  or  ia 
addition  to  the  OIEMTREC  telephone 
number? 

4.  Have  awaigeacy  responders 
experienced  a  problem  of  Jnt  nnstslsnl 
guidance  between  the  ERC  end  other 
sources  of  technical  information?  If  sa 
is  the  ERG  at  fault  and  in  what  way 
could  the  ERC  be  revised  to  reduce  this 
inconsistency? 

5.  Have  emergency  responders 
experienced  confusion  or  difficulty  in 
understanding  the  scope  or  pufpoee  ol 
the  ERG?  If  so.  in  what  way  could  the 
ERG  be  revised  to  reduce  this  difficuhy? 

0.  Have  emergency  responders 
experienced  coofusioa  or  difficalty  in 
understanding  the  application  of  the 
ERGT  If  sa  in  what  way  could  the  ERG 
be  revised  to  reduce  this  difficulty? 

7.  What  revisions  should  be  made  lo 
the  ERG'S  Table  for  Initial  Isolation/ 
Evacuation  Distances  for  Selected 
Hamdoua  Materials,  or  to  the 
assuaiptioos  which  drive  the  calculation 
of  its  reconuaended  distances? 

&  What  guidelines  for  shdtering-in- 
place  should  be  coasidered  for  inclusion 
In  the  ERG? 

9.  Have  emergency  responders 
experienced  difficulty  understanding  the 
capabilities  of  chemical  protective 
clothing,  and  the  hmitations  of  structuial 


firefighter's  ptotecttve  clothing  in 
hatardoua  auilarials  inddentsr  If  so,  in 
what  wey  can  llie  ERG  be  revised  to 
improve  anderstandingT 

10.  Hn  any  identification  number  (ID 
No.)  been  incorrectly  assigned  to  a 
material  (Name  or  Material)? 

11.  Has  any  identification  number/ 
malarial  been  assigned  to  the  "wrong" 
guide  page? 

12.  Are  the  responses  on  each  guide 
page  appropriate  for  the  material 
assigned  lo  the  guide  pagp? 

IS.  Should  aH  DOT  pUcards  be 
displayed  in  tk*  Table  of  Ptacards  (e^. 
Chlorine.  Oxygen)? 

14.  Should  the  United  Nations  Class  or 
Division  number  be  displayed  at  the 
bottom  of  each  placard  in  the  Table  of 
Placards? 

15.  Have  emergency  responders 
experienced  difficulty  with  legibility  of 
the  ERG'S  print  style,  its  format  or  its 
durability? 

16.  Have  emergency  response 
agendas  experienced  difficulty  ia 
obtaining  copies  of  the  ERG  for  their 
vehicles? 

isMied  in  Wastrington.  DC  on  lanuary  24, 
igas  under  airfhority  deMgated  in  49  CFK  Pari 
10B.  Appendix  A. 

Alan  L  Roberts. 

Director.  Office  of  HaKudou»Mol»nab 

Tranaportatioa. 
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DCPAfrmcNT  or  education 

34  era  Parta  148, 148,  and  147 
Woman's  Educattonal  EquNy  Act 


Department  of  Education. 
Notice  of  proposed  rulemaking. 


:  The  Secretary  propoaea  to 
amend  the  regulations  for  the  Women's 
Educational  iiquity  Act  (WEEA) 
Program.  These  proposed  regulations 
implement  the  changes  mandated  by 
statutory  amendments,  include  new 
regulations  for  projects  of  local 
significance,  and  effect  other  revisions 
based  on  a  thorough  review  of  the 
current  regulations  for  the  purpose  of 
deregulation.  These  propoMd 
regulations  will  not  affect  fiscal  year 
1969  awards,  but  will  govern  WEEA 
projects  beginning  in  flscal  year  1900. 
DAti:  Comments  must  be  received  on  or 
before  March  16. 1989. 


:  Ail  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  M.  Patricia  Coins.  Office  of 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW..  Washington. 
DC  20202-0245. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  of  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
Section  of  this  preamble. 
Fon  raNTMBn  bimmmation  contact: 
Mrs.  Alice  T.  Ford,  Women's 
Educational  Equity  Act  Program.  400 
Maryland  Avenue.  SW.  (Room  2053, 
FOB-e).  Washington.  DC  20202-6439. 
(202)  732^351. 

auaaLiMMTMiv  mntmumoM.  The 
purpose  of  the  Women's  Educational 
Equity  Act  (WEEA)  Program  is  to:  (1) 
Provide  equity  for  women — including 
^la— at  all  levels  of  education.  (2) 
nnanclally  assist  educational  agencies 
and  institutions  in  meeting  all 
requirements  of  Title  IX  of  the 
Education  Amendments  of  1972  (relating 
to  nondiscrimination  on  the  basis  of  sex 
in  federally  assisted  educational 
programs),  and  (3)  promote  educational 
equity  for  women  who  suffer  multiple 
discrimination,  bias  or  stereotyping 
based  on  sex  and  race,  ethnic  origin, 
disability,  or  age.  Funds  are  provided 
through  grants  and  contracts  for  projects 
of  national,  statewide,  or  general 
significance  (referred  to  in  this  preamble 
as  projects  of  general  significance)  that 
could  be  disseminated  widely  and 
replicated  in  a  variety  of  settings. 
Projects  of  general  significance  include 


challenge  grants,  not  to  exceed  8401000 
each,  for  projects  to  develop  new 
dissemination  and  replication  strategies 
and  Innovative  approaches  to  achieving 
the  purposes  of  the  WEEA. 

Funds  may  also  be  provided  for 
projects  of  local  significance,  if  the 
appropriation  for  the  WEEA  Program 
exceeds  a  statutorily  specified  amount. 
In  that  case,  the  Seovtary  has  the 
option  of  using  the  excess  funds  for 
projects  of  general  significance,  pro|acts 
of  local  significance,  or  both. 

The  W^A  Program  has  been 
reauthorized  and  amended  by  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988 — 
Pub.  L  100-297.  The  amendments  lower 
to  $4.5  million  the  appropriation 
threshold  for  funding  projects  of  local 
significance  and  incTude.  in  selecting 
recipients  for  funding,  a  priority  for 
applications  from  applicants  that  have 
not  been  previously  funded. 

General  Changaa  in  These  Propoaad 
Regulatiooa 

•  The  proposed  regulations  would 
redesignate  and  revise  the  exiting 
regulations  and  divide  them  into  three 
separate  parts  of  Title  34  of  the  Code  of 
Federal  Regulations  (CFR).  General 
requirements  applicable  both  to  projects 
of  general  significance  and  to  projects  of 
local  significance  would  be  contained  in 
Part  245.  Part  246  would  contain 
additional  provisions  applicable  only  to 
projects  of  general  significance,  and  Part 
247  would  contain  additional  provisions 
applicable  only  to  projects  of  local 
significance. 

•  The  proposed  regulations 
implement  new  requirements  of  the 
Hawkins-Stafford  Amendments  of 
1988— Pub.  L  100-297. 

•  The  proposed  regulations  would 
delete  unnecessary  or  unduly 
burdensome  requirements  from  the 
current  regulations,  clarify  the 
provisions  of  the  regulations,  and 
remove  duplicative  requirementa — such 
as  those  that  duplicate  EDGAR. 

•  The  proposed  regulations  would 
revise  priorities  the  Secretary  may 
establish  for  funding  in  any  given  year. 

Specific  Changes  in  These  Propoaad 
Regulations 

The  specific  changes  incorporated 
into  this  notice  of  proposed  rulemaking 
(NPRM)  include  the  following: 

•  The  proposed  regulations  would 
eliminate  provisions  detailing  the 
amounts  of  stipends.  These  amounts  are 
not  specified  in  the  Act  Their 
elimination  would  allow  applicants 
more  Hexibility  in  proposing  rates  for 
stipends  that  the  Secretary  would  then 


examine  on  a  case-by-case  basis  under 
provisions  of  EDGAR. 

•  The  propoaed  regulations  would 
delete  the  ranking  process  used  by  the 
Secretary  in  evaluating  applications. 
The  process  is  already  covered  by 
EDGAR  (34  CFR  75.217(c)). 

•  The  proposed  regulations  revise  the 
additional  factors  in  i  745.28(b)  of  the 
current  regulations  that  are  used  in 
making  award  decisions.  The  proposed 
regulations  include  only  those  factors 
that  the  statute  requires  be  considered 
in  selecting  applications  for  funding — 
tx.,  geographic  distribution  and  special 
consideration  for  applications  from 
applicants  that  have  not  previously 
received  assistance  under  this  program. 

•  The  proposed  regulations  make  the 
coat  principles  referenced  in  34  CFR 
74.174  (relating  to  nonprofit 
organizations)  applicable  to  awards  to 
individuals,  except  that  individuals  may 
not  use  an  indirect  cost  rate  to  charge 
overhead. 

•  The  propoaed  regulations  would 
replace  the  priorities  in  i|  745.24 
through  745.27  of  the  current  regulations 
regarding  projects  of  general 
significance  with  priorities  for  projects 
that  address  several  issues  and 
perceived  needs  currently  affecting 
women's  achievement  of  educational 
equity.  Each  year  the  Secretary  could 
specify  one  or  more  of  the  following  as 
priorities  for  projects  of  general 
significance: 

— Projects  to  develop  and  test  model 
programs  and  materials  concerning 
Title  IX  compliance. 

— Projecta  to  increase  the  interest  and 
participation  of  women  in 
instructional  courses  in  mathematics, 
science,  and  computer  science. 

— Projects  to  reduce  the  rate  at  which 
women  drop  out  of  educational 
institutions  and  to  encourage  women 
to  resume  their  education. 

— Projects  to  expand  guidance  and 
counseling  programs  to  enable  women 
to  become  more  aware  of  and 
luiowledgeable  about  careers  in  which 
women  have  not  significantly 
participated. 

— Projects  to  enhance  opportunities  for 
educational  achievement  by 
economically  disadvantaged  women. 

— Projects  to  enhance  opportunities  for 
women  who  suffer  multiple 
discrimination  based  on  sex  and  race, 
ethnic  origin,  age,  or  disability. 

•  The  proposed  regulations 
incorporate  the  new  statutory 
requirement  that  the  Secretary,  in 
selecting  award  recipients,  give  special 
conaideration  to  applications  from 
applicants  that  have  not  previously 


received  WEEA  funds.  Ten  addUional 
points  would  be  awarded  to  these 
applications. 

•  AMioagh  the  criteria  the  Secretary 
uses  to  evatoate  applications  for 
projects  of  general  significance  would 
remain  essentially  the  same  as  hi  the 
current  regulations,  the  proposed 
regulations  make  the  following  changes: 
— ^The  criterion  for  plan  of  operation 

would  emphasize  the  soundness  of  tfie 
management  plan  of  a  proposed 
project 
— In  the  criterion  under  which  the 
Secretary  determines  the  quality  of 
the  director  and  staff  of  a  proposed 
project  the  Secretary  would  ddete.  as 
unnecessary,  many  of  the  specific  sub- 
factors  ki  the  current  refulations. 

•  The  proposed  regniations  add 
provisions  for  proicets  ef  local 
significance.  Proposed  new  Part  217, 
together  with  the  general  provisions  in 
proposed  Part  245,  would  contain  those 
regulatory  provisions  the  Secretary 
regards  as  necessary  to  govern  these 
types  of  projects,  including  the  priorities 
from  which  the  Secretary  may  select 
projects  of  local  significance  and  the 
criteria  used  to  evaluate  applications  for 
these  projects.  Also  included  would  be  a 
provision  implementing  the  statutory 
requirement  that  in  any  year  funds 
become  available  for  projects  of  local 
significance,  the  Secretary  allocates  at 
least  75  percent  of  the  funds  to  LEAs. 

Significant  Aspects  of  These  Proposed 
Regulations 

In  proposing  these  rcgdations,  the 
Secretary  wishes  to  draw  the  attention 
of  readers  to  several  matterr 

Projects  of  Local  Signifieaace.  The 
Act  does  not  automaticaUy  authorize 
awards  eadt  year  for  projects  of  local 
significance.  Rather,  the  Act  specifies 
that  the  Secretary  may  make  these  types 
of  awards  if  fltie  appropriation  fm  the 
overall  program  in  any  given  year 
exceeds  $4.5  mtUion.  Even  if  diat 
threshold  aaiount  is  met  the  Secretary 
has  tlie  discretion  under  the  law  to 
determine  hew  mnch,  if  any,  of  an 
appropriation  above  84JS  aaUion  will  be 
awarded  for  projects  of  local 
significance. 

Provisions  of  the  Statute.  The 
Secretary  daea  not  find  it  necessary  to 
repeat  in  these  proposed  regulations 
every  provision  of  8ie  statute 
authorisini  the  progran.  Nonethdess, 
statutory  requirements  not  repeated  are 
in  eSect  and  the  Secretary  urges  users 
of  the  regulations  to  iamillssine 
themsehes  with  ail  ^ipbcabie 
requirewmfs. 

Girh,  Women,  and  Adult  Women. 
Unless  the  Act  specifies  that  a 


ceqairement  or  activity  applies  (miy  to 
"adult  women"  (defined  ia  proposed 
S  245.11(b)(5)(ii)),  die  tena  "weasen"  in 
these  pn^osed  regulstiims  is  intended 
to  Bchide  girls. 

Open  Meeting  RoquiremcnL  The 
proposed  regulations  require  that  a  local 
educational  agency  h<Ad  an  open 
meeting  regaiding  the  contents  of  its 
application,  and  certify  in  its  ^>pticatioa 
that  the  meeting  was  held.  Tliese 
requirements  were  previously  contained 
in  the  Edocatian  DqpartBMnt  General 
Administrative  Regulatioas  (EDGAR) 
and  added  to  the  WEEA  regulatioas  in 
1987  through  a  notice  in  the  Fadasal 
Relator  [See  52  FR  27805). 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  estaUished 
in  the  Executive  Order. 

Execudve  Order  12808 

These  regulations  will  have  a  positive 
impact  on  the  family  and  are  consistent 
with  the  requirements  of  Executive 
Order  12606— The  Family.  TiKse 
regulations  strengthen  t^  antfaofity  and 
participation  of  parents  in  the  education 
of  their  children.  For  example,  the 
regulations  specifically  require  that  a 
local  educational  agency  hold  an  open 
meeting  regarding  tike  contents  of  its 
application  to  pve  parents  and  the 
public  in  general  an  opportunity  to 
testify  or  otherwise  coaunent  on  the 
contents. 

Regulatory  FlexiUlity  Act  CertifinaHnw 

The  Secretary  certifies  diat  these 
proposed  regulations  arill  net  have 
significant  ecanoauc  impact  on  a 
substantial  number  of  sai^  entities. 
This  program  provides  assistance  to 
local  edsNEatioiial  agencies,  State 
agencies,  public  or  nonprofit  agencies, 
organization,  qr  institutions,  and 
individuals. 

These  proposed  regulations  describe 
the  program  aad  estabbsh  minimal 
application  requirements.  They  will  not 
have  a  significant  economic  impact  on 
soaall  entities  participating  in  the 
program. 

Paperwork  Reduction  Act  1900 

Sections  246.31  through  246.36  and 
247.31  throi^h  247.37  contara 
inforraatioB  cattection  reqiareraents.  As 
required  by  the  Paperworic  Redaction 
Act  o£  19ea  die  Department  of 
Education  will  submit  a  copy  of  this 
section  to  die  Office  of  Management  and 
Budget  (OMB)  for  review. 

(44  US.C  asotWi 


Organizations  and  inAviduals 
desiring  to  submit  comments  on  die 
information  collection  requirements 
should  direct  dwB  to  dw  Office  of 
Information  and  Rcgnlatofy  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20603; 
Attention:  James  F.  Heoser. 


Intergovanunantal  Review 

This  program  is  sabfect  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  70. 
The  objective  of  the  Execntive  Order  ia 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  fiaanciai 
assistance. 

In  accordance  widi  the  order,  dds 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

InvitatioB  To  Cpaiaisnt 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  wiU  be 
available  for  public  inspection,  during 
and  after  the  comment  period  in  RaoB 
2053.  FOB-6, 400  Maryland  Avenue  SW.. 
Washin^cm.  E)C.  between  the  hours  of 
8:30  ajn.  and  4:00  pcOL.  Monday  tiiroagh 
Friday  of  eadti  week  except  Federal 
holidays. 

To  assist  tiie  Dq>artment  in  complying 
with  the  specific  requirements  (rf 
Executive  Order  12291  and  die 
Paperwwk  Redaction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  redoce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessasent  of  Educatianal  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  cv  is  available  bom 
any  other  agency  or  authority  of  the 
United  States.  ^ 

List  of  Subjects  in  34  CFR  Parts  an.  140. 
and  247 

Education.  Government  contracts. 
Grant  pragmns— education.  Reporting 
and  recordceeping  requirements.  Sex 
diacrimination. 
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Dalad:  fMuary  24. 1980. 
LaMto  F.  Cavaaot. 

Stcntary  of  Education. 

(Catalog  of  Federal  Domeatic  Aaaialance 
Number  M.083.  Women't  Educational  Equity 
Act  Program) 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulationa  by  redesignating  Part  749  as 
Part  245.  revising  redesignated  Part  245. 
and  adding  new  Parte  246  and  247  to 
read  as  follows: 

PART  245— WOMEN'S  EDUCATIONAL 
EQUrrV  ACT  PHOQflAM-OENERAL 


Sk. 

245.1  What  ii  the  Women't  Educational 
Equity  Act  Program? 

245.2  Who  I*  eligible  for  an  award? 

245.3  Are  men  and  boy*  eligible  to 
participate  in  protects  and  activltiesT 

245.4  What  regulations  applyT 

245.5  What  definitions  applyT 

Fund? 


245.10  What  kinds  of  projecU  may  the 
Secretary  fund? 

245.11  What  kinds  of  activities  may  the 
Secretary  fund? 

245.12  How  does  the  Secretary  establish 
priorities? 

C— Mow  Does  One  Apply  tar  an 


245.20  How  must  a  local  educalional  agency 
satisfy  the  requirement  for  an  open 
meeting  oartiflcatkm? 

245.21  What  aaauranca  muat  an  appiication 
Includaf 


t  ^^*  wlwc  CofidMons  MiMt  b9  int 
>ywsn»lsiiit 

245.40  What  costs  are  allowed? 

245.41  What  coat  prindptaa  apply  to 
Individuals? 

Autkarfty:  20  VS.C.  9041-XMS.  unless 
otherwise  noted. 


9  saa^  f    ^^RH  w  vie  ^aoNiaiv  a 


(a)  The  Women's  Educational  Equity 
Act  Program  providea  funds  for  projects 
designed  to  do  one  or  more  of  the 
follo«ving: 

(1)  Promote  educational  equity  for 
women  in  the  United  States. 

(2)  Promote  educational  equity  for 
women  who  suffer  multiple 
discrimination,  bias,  or  stereotyping 
baaed  on — 

(i)  Sex:  and 

(ii)  Race,  ethnic  origin,  disability,  or 
sge. 

(3)  Enable  educational  agencies  and 
inalitutions  to  meet  the  requirements  of 
Title  IX  of  the  Education  Amendments 


of  1972  (relating  to  nondiscrimination  on 
the  baais  of  sex  in  federally  assisted 
educational  programa). 

(b)  Unless  otherwise  specified,  as 
used  in  this  part— and  in  34  CFR  Parts 
246  and  247 — the  term  "women" 
includes  girls. 

(c)  The  Secretary  may  provide  funds 
under  this  program  in  the  form  of  a  grant 
or  contract 

(Authority:  20  U.&C  3041(b).  3042(a)) 


i24SJ    Whola< 

The  following  are  eligible  to  receive 
awards  under  the  Women's  Educational 
Equity  Act  Program: 

(a)  Public  agencies,  institutions,  and 
organisations. 

(b)  Nonprofit  private  agencies, 
institutions,  and  organizations,  including 
student  and  community  groups. 

(c)  Individuala. 

(Authority:  20  U.&C  3042(a)) 


fMU 


Af9  MMI  MM 


Nothing  in  this  part  or  in  34  CFR  Parts 
246  or  247  shall  be  construed  as 
prohibiting  men  and  boys  from 
participating  in  any  project  or  activity 
assisted  under  the  Women'a  Educational 
Equity  Act  Program. 

(Authority:  20  U.S.C  3043(0)) 


1148.4    WiMli 

The  following  regulations  apply  to  the 
Women's  Educational  Equity  Act 
Program: 

(a)  The  Education  Department 
General  Adminiatrative  Regulationa 
(EDGAR)  as  follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals  and  Nonprofit 
Organizations),  for  grants  to  institutions 
of  higher  education,  hospitals,  and 
nonprofit  organiiationa. 

(2)  34  CFR  Part  75  (Direct  Grant 
Proems),  Part  77  (Definitions  that 
Apply  to  Department  Regulations),  Part 

78  (Education  Appeal  Board),  and  Part 

79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

(3)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  local  Governments)  for  grants  to 
State  and  local  governments,  including 
Indian  Tribal  governments. 

(b)  The  Federal  Acquisition 
Regulation  (FAR)  in  48  CFR  Chapter  1 
and  the  Department  of  Education 
Acquisition  Regulation  (EDAR)  in  48 
CFR  Chapter  34. 

(c)  The  regulations  in  34  CFR  Parte  246 
and  247,  as  appropriate. 

(d)  The  regulations  in  this  Part  245. 


(Authority:  20  U.S.C  3041-3045) 

§  248.8    wImI  flefMtiona  apptyT 

(a)  The  following  terms  used  in  this 
part  are  defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Contract 

EDGAR 

Grant 

Local  educational  agency 

Nonprofit 

Private 

Project 

Public 

Secretary 

State 

(b)  Other  definitiona.  The  following 
definitions  also  apply  to  this  part 

"Act"  means  the  Women's 
Educational  Equity  Act  as  amended. 

"Educational  equity  for  women" 
means 

(1)  Pull  and  fair  participation  by 
women  in  educational  programs  and  in 
American  society  generally,  and 

(2)  The  ability  of  women  to  choose 
freely — without  limitation  based  on 
sex — among  benefits  and  opportunities 
in  educational  institutions,  programs, 
and  curricula. 

'Title  or  means  TiUe  \X  of  the 
Education  Amendments  of  1972  (Pub.  L 
92-318). 

(Authority:  20  U.S.C  3041-3045) 

Subpwl  B    WImI  Kinds  of  Projects 
■no  ACOViDM  ssoy  ine  nee  reify 
Fund? 

1248.10    WhalUndso(pro|aet8may«M 
lundT 


(a)  The  Secretary  provides  Federal 
funds  for  projects  of  general  significance 
(34  CFR  Part  246). 

(b)  If  funds  appropriated  for  the 
Women's  Educational  Equity  Act 
Program  exceed  an  amount  specified  in 
section  4002(b)  of  the  Act  the  Secretary 
may  also  provide  funds  for  projects  of 
local  significance  (34  CFR  Part  247). 

(Authority:  20  U.S.C  3042). 

fM8k11    Whet  kinda  of  actlvttlea  may  ttia 
Seoietery  fund? 

(a)  The  Secretary  awards  at  least  one 
grant  or  contract  each  fiscal  year  for  the 
performance  of  each  of  the  activities 
described  in  paragraph  (c)  of  this 
section. 

(b)  The  Secretary  awards  funds  for 
demonstration,  developmental,  and 
dissemination  activities  designed  to 
provide,  advance,  ensure,  or  achieve 
educational  equity  for  women  at  all 
levels  of  education. 


(c)  Activities  described  in  paragraph 
(b)  of  this  section  may  include,  but  are 
not  restricted  to  the  following: 

(1)  Development — if  materials  are 
commercially  unavailable — and 
evaluation  of  curricula,  textbooks,  and 
other  educational  materials. 

(2)  Model  training  programs  for 
educational  personnel. 

(3)  Research  and  development 
projects. 

(4)  Guidance  and  counseling 
activities,  including  the  devel(H>nient  of 
nondiscriminatory  tests. 

(5)(i)  Educational  activities  to  increase 
of^iortunities  for  women,  including 
continuing  educational  activities  and 
programs  for  underemployed  and 
unemployed  adult  women. 

(ii)  As  used  in  paragraph  (c)(5)(i)  of 
this  section,  "adult"  refers  to  women 
who — 

(A)  Have  attained  the  age  of  16;  and 

(B)  Are  no  longer  in  school. 

(6)  Expansion  and  improvement  of 
educational  programs  and  activities  for 
women  in  vocational  education,  career 
education,  physical  education,  and 
educational  administration. 

(Authority:  20  U.S.C  3042(a)) 

1 245.12    How  does  the  Secretary  estaMMi 


(a)  Each  year,  in  a  notice  published  in 
the  Federal  Reg^ter,  the  Secretary 
establishes  separate  priorities  for 
projects  of  general  significance  and 
projects  of  local  significance.  The 
Secretary  selects  one  or  more  priorities 
for  each  category  of  projects,  from 
among  the  following: 

(1)  The  priorities  in  S  246.11. 

(2)  The  priorities  in  §  247.11. 
(bKl)  Applicants  may  submit 

applications  under  one  or  more  selected 
priorities.  Applicants  must  identify  the 
priorities  under  which  they  wish  to 
compete  in  their  applications. 

(2)  Applications  under  a  priority 
com|>ete  against  other  applications 
under  that  priority  for  funds  allocated  to 
the  priority. 

(c)  (1)  An  applicant  may  propose  a 
project  that  is  not  under  a  priority,  but  is 
within  the  scope  of  the  authorized 
activities  described  in  §  245.11.  These 
applications  compete  for  funds  not 
allocated  to  any  priority. 

(2)  If  an  applicant  fails  to  identify  a 
priority,  the  application  competes  with 
other  applications  that  are  iu>t  under  a 
selected  priority. 

(d)(1)  Each  year  the  Secretary  may 
select  one  or  more  of  the  priorities 
established  for  general  grants  to  apply 
to  small  grants. 

(2)  In  any  year  that  the  Secretary 
establishes  priorities  for  small  grants. 


the  procedures  in  paragraphs  (a)  through 
(c)  of  this  section  apply. 

(Authority:  20  U.S.C.  3045) 

SiApart  C— How  Does  One  Apply  for 
on  A  went? 

S245JZ0   How  must  a  local  educational 

'  ttte  requirement  for  an  open 


An  applicant  that  is  a  local 
educational  agency  shall — 

(a)  Give  reasonable  notice  of  the 
general  public's  opportunity  to  testify  or 
otherwise  comment  at  an  ofien  meeting 
regarding  the  subject  matter  of  the 
application: 

(b)  Hold  the  open  meeting; 

(c)  Consider  comments  obtained  at 
the  meeting  in  developing  the  final 
application;  and 

(d)  Certify  in  the  application 
submitted  to  the  Secretary  that  the  LEA 
has  held  an  o])en  meeting  regarding  the 
application,  as  required  by  this  section. 

(Authority:  20  U.S.C.  3386) 

$245.21    What  assurance  must  an 
appHcation  include? 

In  addition  te  meeting  the  other 
requirements  in  this  part,  and  as 
appropriate,  Parts  246  and  247,  an 
application  must  include  an  assurance 
that  the  applicant  if  selected  for  an 
award,  would  administer  or  supervise 
the  project  or  activity  for  which  the 
applicant  seeks  Federal  financial 
assistance  under  the  program. 
(Authority:  20  U.S.C.  3043(a)) 

Subf»art  D— What  Conditions  Must  be 
Met  by  fl  Recipient? 

§245.40    What eoets are aNowed? 

In  addition  to  the  costs  allowed  in 
EDGAR,  the  Secretary  allows  project 
fimds  to  be  used  for  the  following: 

(a)  The  payment  of  stipends,  travel 
costs,  and  child  care  to  persons  who 
participate  in  training  under  the  project 
and  to  persons  who  participate  in  field- 
testing  of  materials  and  programs 
developed  under  the  project  if — 

(1)  Provision  of  these  payments  was 
included  in  the  application; 

(2)  The  applicant  demonstrates  to  the 
Secretary's  satisfaction  that  the 
payments  are  necessary  to  achieve  the 
objectives  pf  the  project  and 

(3)  Participants  who  receive  stipends 
are  not  otherwise  paid  for  the  time 
during  which  they  participate  in  the 
training  or  testing. 

(b)  "The  costs  of  tuition  and  fees  for 
participants  in  a  training  activity  under 
the  project  if — 

(1)  Provision  for  these  costs  was 
included  in  the  application:  and 


(2)  The  applicant  demonstrates  to  the 
Secretary's  satisfaction  that  payment  of 
the  costs  is  necessary  to  achieve  the 
objectives  of  the  project 

(Authority:  20  U.S.C  3042(a)) 

§245.41    WiMt  cost  prindples  apply  to 
bidMduals? 

The  cost  principles  referenced  in  34 
CFR  74.174  (Cost  Principles  for  other 
Nonprofit  Chganizations)  apply  to  an 
individual  who  receives  a  grant  under 
this  program,  except  that  an  individual 
may  not  use  an  indirect  cost  rate. 

(Authority:  20  U.S.C  3042(a)][ 

PART  246— WOMEN'S  EDUCATIONAL 
EQUITY  ACT  PROGRAM-PROJECTS 
OF  GENERAL  SIGNIFICANCE 

SSubpart  A— Ceneral 

246.1  What  are  projects  of  general 
signiflcance  under  the  Women's 
Educational  Equity  Act  Program? 

246.2  Who  is  eligible  for  an  award? 

246.3  What  regulations  apply? 

Subpart  B— What  Kinds  Of  Proiacts  and 
Activities  May  ttw  Secretary  Fund? 

246.10  What  l(inds  of  projecto  and  activities 
may  the  Secretary  fund? 

246.11  What  priorities  may  the  Secretary 
select? 

Subpert  C-(fteservedl 

Sulipart  I>-How  Does  the  Secretary  Make 
en  Award? 

246J0    How  does  the  Secretary  evaluate  an 
application? 

246.31  Selection  criterion:  Need. 

246.32  Selection  criterion:  Impact. 

246.33  Selection  criterion:  Plan  of  operation. 

246.34  Selection  criterion:  Qualifications  of 
staff. 

24&35    Selection  criterion:  Innovative 

approach. 
246.36    What  additional  factors  does  the 

Secretary  consider  in  selecting  projects 

for  funding? 
Authority:  20  U.S.C  3041-3045.  unless 
othenvise  noted. 

Subpart  A— General 

§246.1    What  are  preieets  of  general 
aigntWcance  under  the  Woman's 
Educalional  Equity  Act  Program? 

Under  the  Women's  Educational 
Equify  Act  Program— Projects  of 
General  Significance,  the  Secretary 
provides  Federal  funds  to  projects— 

(a)  That  address  one  or  more  purposes 
of  the  Act 

(b)  That  are  likely  to— 

(1)  Have  national  or  statewide 
significance;  or 

(2)  Be  of  significance  to  women 
generally;  and 

(c)  Whose  potential  impact  is  not 
confined  to  a  local  area. 
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lAMtHortly.  10  U^C  3IM3|aNl)) 


|>4tJ    WItolaalgMtferani 

(a)  The  lypea  of  entities  titled  in  34 
CFR  245.2  are  eligible  to  receive  awards 
under  the  Women'i  Educational  Equity 
Act  Program — Projects  of  General 
Signiflcance. 

(b)  In  addition  to  the  type*  of  enlitiea 
referred  to  in  paragraph  (a)  of  thia 
section,  a  consortium  of  these  entities  is 
eligible  to  receive  ■  challenge  grant. 

(Aulbority:  30  U.&C  SO«l(a)) 

1 24aJ    Whal  fa^HMlona  appl)^ 

The  following  regulations  apply  to  the 
Women's  Educational  Equity  Act 
Prograai    Protects  of  Caneral 
Significance: 

(a)  The  regulations  in  34  C31t  Part  245. 

(b)  The  regulations  in  this  Part  240. 

(Aulliority:  20  U.&C  3041-3045) 


Subpart 


Kinfla  of  Froiacts 


Fund? 
|a4«.i0   WKal 


Under  the  Women's  Educational 
Equity  Act  Program — Proiects  of 
General  Significance,  tha  Sacratary 
provides  Federal  funds  lor  the  following 
kinds  of  activities: 

(a)  General  grants  or  contract*.  The 
Secretary  may  provide  assistance 
throogk  a  general  grant  or  award  a 
contract  for  one  or  more  of  the  kinds  of 
activities  described  or  listed  in  34  CFR 
245.11. 

(b)  (1)  Challenge  grants.  The 
Secretary  may  provide  assialanca 
through  a  challenge  grant  for  profects 
designed  to  develop  innovative 
approaches  to  achieving  the  purposes  of 
the  Act. 

(2)  HMse  approaches  auy  include,  but 
ara  not  rastricled  to  the  following: 

(i)  Comprehensive  plans  for 
impiementalion  of  equity  programs  at 
cverv  educational  level. 

(ii)  Innovative  approaches  to  school- 
community  partnershipa. 

(iii)  New  dissemination  and       • 
r<«plicatfon  strategies. 

(Aulhorily  30  IJ.S.C  3D«2.  3044) 
IMi.11    «MM 


In  establishtng  prloritlea  for  finding 
each  year  according  to  M  CFR  245.12. 
tha  Sacratary  may  select  one  or  more  of 
the  following: 

(a)  Projects  to  develop  and  test  model 
programs  and  materials  that  could  be 
used  by  local  educational  agencies  and 
other  entities  in  meeting  tha 
requirements  of  Title  IX. 

(b)  Protects  to  develop  new 
educational  programs,  training 


programs,  oounsaUng  programs,  or  other 
programs,  designed  to  incraaae  the 
interest  and  participation  of  women  in 
instructional  courses  in  mathematics, 
science,  and  computer  science. 

(c)  Projects  to  develop  new 
educational  programs,  training 
programs,  counseling  programs,  or  other 
programs,  or  to  expand  existing  model 
programs,  designed  to  accomplish  the 
following: 

(1)  Reduce  the  rate  at  which  wonwn 
drop  out  of  formal  education. 

(2)  Encourage  women  dropouts  to 
resume  their  education. 

(d)  Projects  to  develop  or  expand 
guidance  and  counseling  programs 
designed  to  increase  the  knowledge  and 
awareness  of  women  regarding 
opportunities  in  careen  in  which  women 
have  not  significantly  participated. 

(e)  Projects  to  develop  new 
educational  programs  or  expand 
existing  model  educational  programs 
designed  to  enhance  opportunities  for 
educational  achievement  by 
economically  disadvantaged  women. 

(f)  Projects  to  develop  new 
educational  programs  or  expand 
existing  model  educational  programs 
designed  to  enhance  opportunities  for 
educational  achievement  by  women 
who  suffer  multiple  discrimination  on 
the  basis  of  sex  and  race,  ethnic  origin, 
age.  or  disability. 

(Authority:  20  US.C  3043) 

Subpart  C—(flM«rv«dl 

Subpart  D— How  Doaa  tha  Sacratary 


|24a.30    Mow 


la)  (1)  The  Secretary  evaluates  an 
application  on  the  basis  of  tha  chleria  in 
11  246.31  through  240.34. 

(2)  Tha  Secretary  awards  up  to  100 
pohits  far  Ihaae  criteria. 

(bMl)  In  the  case  of  an  application  for 
a  challenge  grant  under  34  CFR  Part  240. 
the  Secratary  abo  appUas  the  criterion 
in  34  CFR  240J5. 

(2)  The  Secretary  awards  up  to  five 
additional  points  for  this  crftarion. 

(c)  Tha  Biaxinium  poaaJWa  soore  for 
each  criterion  is  indteatad  in 
parentheses. 

(Authohly:  20  U3.C.  3045) 


1244^1 


PO 


The  Secretary  determinas  the  extent 
to  which— 

|a)  "Hie  propoead  project  addresses  a 
iMad  or  needs  that — 

(1 )  Are  central  to  one  or  more  of  the 
purposes  of  the  Act:  (0  points)  < 


(2)  Have  magnitude  and  significance: 
(8  points)  and 

(b)  The  applicant  has  sufTiclenl 
knowledge  of  other  projects  dealing  with 
this  need  or  these  needs  and 
demonstrates  convincingly  that  the 
proposed  project  would  not  duplicate 
the  other  projects.  (4  points) 

(Authority:  20  U.S.C  3045) 

ZM.J2    u0NCUOfi  cnwnon:  impacc. 
(24  points) 

The  Secretary  determines  the  extent 
to  which — 

(a)  The  objectives  of  the  proposed 
project  are  realistic:  (8  points) 

(b)  The  strategy  and  activities 
proposed  to  implement  the  project  are 
likely  to  accomplish  the  project's 
objectives:  (8  points)  and 

(c)  The  proposed  project  holds 
promise  of  making  a  substantial 
contribution  toward  attaining  one  or 
more  of  the  purposes  of  the  Act.  (8 
points) 

(Authority:  20  U.S,C  3043.  3045) 


c^u.jj    owvcDon  cnvanoic  \ 
aparaOon.  (40  poMs) 

The  Secretary  determines  the  extent 
to  which — 

(a)  The  management  plan  proposed  by 
the  applicant — 

(1)  Is  likely  to  be  effective  for 
implementing  the  proposed  project  and  ^. 
achieving  the  project's  objectives:  (10 
points) 

(2)  Provides  for  adequate  and 
appropriate  allocation  of  resources:  (5 
points)  and 

(3)  Contains  realistic  schedules:  (5 
points) 

(b)  The  budget  proposed  by  the 
applicant  is  adequate  and  provides  for 
costs  that  are  reasonable  in  relation  to 
the  objectives  of  the  project:  (K)  points) 
and 

(c)  The  policies  and  procedures 
provided  by  the  applicant  for  evaluating 
the  proposed  project  are  likely  to  ensure 
adequate  evaluation  including,  if 
appropriate,  an  evaluation  or  estimate  of 
tl>e  potential  for  continued  significance 
following  completion  of  the  grant  period. 
(10  points) 

( Authoritr  20  U.S.C  3043.  3045) 


I 

of 


(»• 


The  Secretary  determines  the  extent 
to  which — 

(a)  The  director  of  the  propoaed 
project  has  the  quahfications  and 
capability  to  conduct  the  project 
successfully;  (5  points) 

(b)  The  staff  of  the  project  has  the 
qualifications  and  capability  to 
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implement  and  operate  the  project 
successfully:  (5  points) 

(c)  The  time  to  be  spent  on  the  project 
by  the  director  and  staff  is  sufTicient  to 
carry  out  the  project  activities.  (3  points) 
and 

(d)  The  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices.  «vill  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  conditions. 
(3  points) 

(Authority:  20  U.S.C  3045) 

(246.35    SatecOon  criterion:  Innovativa 
approach.  (5  potnts) 

The  Secretary  determines  the  extent 
to  which  the  proposed  project  uses  a 
new  or  untried  approach  to  achieving 
some  aspect  of  educational  equity  for 
women. 

(Authority:  20  U.S.C.  3044.  3045) 

Z4aja  wnai aoonNNMiiacnira Qoas HM 
Sacratary  consider  In  selecting  projects  for 
haidhig? 

(a)  In  addition  to  the  criteria  in 
S9  246.31  through  246.34— and.  if 
appropriate,  the  criterion  in  §  246.35 — 
the  Secretary,  in  selecting  projects  for 
funding  gives  special  consideration  to— 

(1)  Applications  submitted  by 
applicants  that  have  not  received 
assistance  under  this  part  or  Part  C  of 
Title  IX  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  and 

(2)  Applications  from  applicants  on 
the  basis  of  geographical  distribution. 

(b)  The  Secretary  awards  ten 
additional  points  to  each  project  that  is 
eligible  for  consideration  under 
paragraph  (a)(1)  of  this  section. 
(Authority:  20  U.S.C.  3043(b):  3045) 

PART  247— WOMEN'S  EDUCATIONAL 
EQUITY  ACT  PROQRAM-f>ROJECTS 
OF  LOCAL  SIGNIFICANCE 

Subpart  A— <seneral 

Sac. 

247.1  What  are  projects  of  local  significance 
under  tlie  Women's  Educational  Equity 
Act  Program? 

247.2  Who  is  eligible  for  an  award? 

247.3  What  regulations  apply? 

Subpart  B— What  Kinds  of  AcOvWas  May 
tha  Sacratary  Fund? 

247.10  What  kinds  of  activities  may  the 
Secretary  fund? 

247.11  What  priorities  may  the  Secretary- 
select? 

Subpart  C— (Reservdi 

Subpart  D— How  Does  ttte  Secratary  Make 
an  Award? 

247.30  How  does  the  Secretary  evaluate  an 
application? 

247.31  Selection  criterion:  Need. 


247.32  Selection  criterion:  Impact. 

247.33  Selection  criterion:  Plan  of  operation. 

247.34  Selection  criterion:  Qualification  of 
staff. 

247.35  Selection  criterion:  Cooperation  and 
commitment. 

247.36  Selection  criterion:  Budget  and  cost 
effectiveness. 

247.37  Selection  criterion:  Evaluation. 

247.38  ~  What  is  the  maximum  period  of  an 
award? 

Subpart  E— What  Conditions  Must  Be  Met 
i>y  a  ftodpiafrt? 

247.40    What  portion  of  costs  must  a 
recipient  contribute? 
Authority:  20  U.S.C.  3041-3045.  unless 
otherwise  noted. 

Subpart  A— General 

§247.1    What  are  projects  of  local 
significance  under  the  Woman's 
Educational  Equity  Act  Program? 

Under  the  Women's  Educational 
Equity  Act  Program — ^Projects  of  Local 
SigniHcanGe,  the  Secretary  provides 
Federal  funds  to  pay  a  portion  of  the 
costs  of  establishing  and  operating 
special  programs  and  projects  of  local 
significance  that  provide  equal 
opportunities  for  both  sexes. 

(Authority:  20  U.S.C.  3042(a)(2)) 

§247.2   Who  laaNgiMa  for  an  award? 

(a)  The  types  of  entities  listed  in  34 
CFR  245.2  are  eligible  to  receive  awards 
under  the  Women's  Educational  Equity 
Act  Program — Projects  of  Local 
Significance. 

(b)  Each  year  the  Secretary  allocates 
at  least  75  percent  of  the  funds  available 
for  these  types  of  projects  for  awards  to 
local  educational  agencies  (LEAs). 

(Authority:  20  U.S.C.  3042(a)(2)) 
§247.3    VIThat  regulations  apply? 

The  following  regulations  apply  to  the 
Women's  Educational  Equity  Act 
Program-^*rojects  of  Local  SigniRcance: 

(a)  The  regulations  in  34  CFR  Part  245. 

(b)  TTie  regulations  in  this  Part  247. 

(Authority:  20  U.S.C  3041-3045) 

Subpart  B— What  Kinda  of  Acthritiea 
May  ttie  Secretary  Fund? 

§247.10    What  kinds  of  aetlvltlas  may  the 
Sacratary  fund? 

Under  the  Women's  Educational 
Equity  Act  Program— Projects  of  Local 
Significance,  the  Secretary  provides 
Federal  funds  for  the  following  kinds  of 
activities: 

(a)  The  kinds  of  activities  described  or 
listed  in  34  CFR  245.11. 

(b)  Activities  incident  to  achieving 
compliance  with  Title  IX. 

(c)  Other  special  activities  designed  to 
achieve  the  purposes  of  the  Act. 
(Authority:  20  U.S.C.  3042(a)(2)) 


§247.11    What  prtorities  may  the  Secretary 
select? 

In  establishing  priorities  for  funding 
each  year,  according  to  34  CFR  245.12. 
the  Secretary  may  select  one  or  more  of 
the  following: 

(a)  Projects  to  help  LEAs  and  other 
educational  agencies  and  institutions 
meet  the  requirements  of  Title  IX  of  the 
Education  Amendments  of  1972. 

(b)  Projects  to  develop — if  materials 
are  commercially  unavailable — and 
adapt  to  local  needs,  curricula, 
textbooks,  and  other  educational 
materials  that  will  promote  educational 
equity. 

(c)  Projects  to  develop  and  implement 
training  programs,  counseling  programs. 
or  other  programs  designed  to  enhance 
the  skills  of  women  in  mathematics, 
science,  and  computer  science. 

(d)  Projects  to  develop  and  implement 
guidance  and  counseling  programs 
designed  to— 

(1)  Increase  the  knowledge  and 
awareness  of  women  regarding  non-      .^ 
traditional  career  options  and 
opportunities  for  women:  and 

(2)  Provide  informatiion  on 
educational  and  other  requirements  for 
women  entering  those  careers. 

(Authority:  20  U.S.C  3045) 

Subpart  C—(Reaerved] 

Subpart  D— How  Doea  the  Secretary 
Make  an  Award? 

§247.30    How  does  the  Secretary  evaluate 


(a)  The  Secretary  evaluates  an 
application  for  Federal  financial 
assistance  for  a  project  of  local 
significance  on  the  basis  of  the  criteria 
in  §§  247.31  through  247.37. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C.  3045) 

§247.31    Selsction  critafion:  M— d.  (10 
poMs) 

The  Secretary  determines  the  extent 
to  which — 

(a)  The  proposed  project  addresses 
needs  that  are  central  to  the  purposes  of 
the  Act:  (5  points)  and 

(b)  The  applicant  documents  that 
there  are  severe  and  significant  needs  to 
be  addressed  in  the  local  community, 
agency,  or  institution  to  be  serxed.  (5 
points)  and 

(Authority:  20  U.S.C.  3045) 
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|M7.at   •MwMon  ««w«aMc  iMpMt  (10 

TIm  8«cf«tary  d«ttnnin««  tht  extent 
to  which — 

(«)  The  protect  wrill  help  educational 
agencies  or  institutions  meet  the 
requirements  of  Title  IX  or  otherwise 
provide  educational  equity  in  the  local 
community,  agency  or  institution  to  be 
served;  (S  points) 

(b)  The  protect  will  increase  the 
knowledge  and  commitment  of 
administration,  faculty,  staff,  students, 
parents,  and  the  public  to  the  needs  and 
issues  addreeeed  by  the  protect.  (5 
points) 

(Aulhorily:  XO  U.S.C  30«S)I 


•  M7Jt   HHut imiaiiWwol 

opanMon.  (tl  poMa) 

The  Secretary  datarmines  the  extent 
to  which — 

(a)  The  proiecl's  obieclives  are  dear 
and  related  to  the  needs  identified  in  the 
application:  (8  points) 

(b)  The  applicant's  strategiee  and 
activities  are  feasible  and  are  likely  to 
address  the  identified  needs 
successfully:  (8  points) 

(c)  The  applicant  has  an  effective 
management  plan  that  ensures  proper 
managenMnI  and  administration  of  tha 
protect,  including  realistic  schedules  and 
adequate  allocation  of  resources  and 
persannel  to  achieve  each  obfective:  (8 
points)  and 

(d)  The  applicant  denumatrates  bow  il 
win  provide  equal  access  and  traatmeol 
for  eligible  project  participants  who  are 
members  of  groups  that  suffer  multiple 
discrimination,  bias,  or  stereotyping 
based  on  sex  and  race,  ethnic  origin, 
age.  or  disability.  (8  points) 

(Aulltortly:  »  U  8.C  3046) 

af  Maft.  (10  paMa) 

The  Secretary  determines  tba  extant 
to  which— 

(a)  Tha  protect  director  and  staff  have 
the  quabflcationa  and  the  capability  to 


conduct  the  protect  successfully:  (10 
points) 

(b)  The  time  to  ba  spent  on  the  project 
by  the  director  and  staff  is  auflldant  to 
carry  out  project  activities:  (5  points) 
and 

(c)  The  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  eniure  that  its  personnel 
are  aalaclad  for  employment  without 
rat*'d  to  race,  color,  national  offgin. 
gender,  age.  or  handicapping  conditions. 
(5  points) 

(Authority:  20  VS.C.  304S) 
|M7.Sg 


ill 

The  Secretary  determines  the  extent 
to  which — 

(a)  There  is  involvement  and 
cooparadoo  in  the  planning  and 
implenentatioa  of  the  protect  by 
appropriate  community  ptMipa.  such  aa 
parent-teacher  groups,  that  could 
contribute  to  the  protect's  success;  (3 
points) 

(b)  There  is  support  for  the  protect 
and  commitment  to  the  success  of  the 
project  by  the  top  adnUniatratioa  of  (be 
applicant:  (3  pointa) 

(c)  The  project's  activitfaa  and 
management  of  tboae  activitias  will  ba 
centrally  placed  in  the  agency  or 
institution  and  will  be  an  integral  part  of 
the  agency's  or  iiutitution's  ongoing 
activitiaa:  (3  polnU)  and 

(d)  The  apphcant  plans  to  bicorporate 
the  propoeed  protect  into  the  permanent 
policies  and  practicea  of  the  agency  or 
institution  foUowii^  coo^Jattoa  of  tlM 
grant  period.  (3  pointa) 

(Authority: »  VAC  3DM) 


Tha  Secretary  datermlnea  tha  extant 
to  which  the  budget  for  the  project  ia 
adequate  to  support  the  project 
activltlea.  (8  points) 

(Authority:  30  VAC  3045) 


3847.87 
poMa) 

The  Secretary  determines  the  extent 
to  which — 

(a)  The  policies  and  procedures 
provided  by  the  applicant  for  evaluating 
the  proposed  project  are  likely  to  ensure 
adequate  evaluation  including,  if 
appropriate,  an  evaluation  or  estimate  of 
the  potential  for  continued  significance 
following  completion  of  the  grant  period* 
(4  points)  and 

(b)  The  methods  of  evaluation,  to  the 
extent  possible,  are  obiective  and 
produce  data  that  are  quantifiable.  (4 
points) 

(AutboHly:  20  U.S.a  3043,  3045) 
I247J8    WIWtlettMl 


A  project  of  local  significant  may 
receive  Federal  funds  for  a  period  that 
does  not  exceed  two  yeara. 

(AadMritr  30  U.8.C  3042(a)(2)) 


SubpvtE— 1 
Malbya 


Muatto 


|847.4t    What 


(a)  If  selected  for  funding  under  the 
Women's  Educational  Equity  Act 
Program — Projects  of  Local  Significance, 
an  LEA  shall  contribute  the  following 
share  of  approved  costs: 

(1)  in  the  first  year  of  the  project  20 
percent. 

(2)  In  the  second  year  of  the  project,  if 
applicable.  40  percent. 

(b)  If  selected  for  funding  under  the 
Women's  Educational  Equity  Act 
Program — ftojects  of  Local  Siyiificanoe. 
an  entity  other  than  an  LEA  shall 
contribute  the  foDowing  share  of 
approved  costs: 

(1)  In  the  first  year  of  the  protect  10 
percent. 

(2)  In  the  second  year  of  the  protect  if 
applicable.  20  percent 

(Authority:  20  U.S.C.  3042(aK2))- 
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.3779,4020 
..3595,  3901 

86..- 

2118 

122. 

246 

123 

246 

124 

246 

125 

246 

130 

246 

133- 


-4224 


168.. 
168.. 
180.. 


.1122 
.1122 

.-382 


261. 

268- 

270- 

271- 

300- 


403.. 


440.. 


.4021 
.4021 
-..615.  4286 

1940 

2124 

246 

.25 


71^- 
716-.. 
799.-. 


-4109 

- 617.  4109 

.618,  818.  3183,  4109 


51.- 
52— 

60- 
61— 
122- 
123.. 
130- 
148.. 
180.. 
228.. 
260.. 
261.. 
262.. 
264.. 
265.. 


2138 

lil.  44r<ra4.  lOwTl 954. 
3065.3495.3623.4301 

890. 1606. 1610 

914.  3791 

-...832,  1300 

1300 

1300 

1056 

384,  4109 

..44 

-.3212 

.1189,3212,4381 

3212 

3212 

3212 


268- 
270- 
271- 
300.. 
302... 
373... 
^74„. 
403... 
435- 
783... 
798... 
799... 


.  1056,  3212 

3212 

1056 

.4302 
.3212 
.3918 


—  3918 
-.832 


.634 


-914 
.2258 


.2258 


41  cm 

Ch.  101,  Subchapter  A. 28 

PropoMd  RuIm: 


201-8 

833 

201-13  .. 

„„„„ 833 

201-33. 

2125 

201-39 

833 

42  cm 

409. 

■ 

..  4023 

410 

416 



„  —.4023 
4023 

421.. — 

424 -. 



4023 

4023 

441 

— 4023 

489 

4023 

400 - 

4302 

405 

-  195 

i6.  3794.  3803. 

410 - 

4302 
-...3803 

412 

413 

„ —.3803 

3803.3618 

424 

462 

466 

473 

»»...». 

1956 

1956 

ZZZ-1856 
1856 

476 „. 

iflsa 

482 

aaoa 

489 

1001 



1856 

3068 

43  cm 

17 

-3596 

3480.. 


1492 


11 _ 3085 

PMMte  Land  Oraatv 
1829  (Revoked  by 

PLO  6702) 976 

2022  (Revoked  by 

PLO  6702) 976 

2066  (Revoked  by 

PLO  6702) - 976 

3938  (Pailiaih' revoked 

by  PLO  6702). 976 

.124 
.124 
.402 
.975 

6700 975 

6701 975 

6702. 978 

6703 977 

6704 978 

6705 978 

6706 979 


.1194 


1361 

3032 


8360.. 

44  cm 

64 

220. 


300. 


2127 


Iv 
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184 4412 

47  cm 

Q\.  I 1 1 74 

0 181. 1177. 1471.  3038 

1 402. 1 1 77 

a 1887 

21 1041 

22  Mu 4288 

43 2128 

63 2128 

64 181. 1471.  34S2.  3453 

68 3454 

73. 152.  153. 1178,  1178. 

1888.3008.3801-3804. 
3781.4027.4028 

8a — 4028 

•4 _.„ 1 841 


28^ 4031 

800. — ~^.^.^ 1700 

801 1700 

804. 1700 

808. 1700 

811 „..288.  2038.  3039.  3606 

642 183.  306.  1471 

644 „ 821 

646i 1720 

6o6......*..«.w. w.......  2134 

883. .288.  2039 

672. 966 

675...416.  888.  3038.  3606. 
3008 


1 1186 

a...- 157 

73... 158.  1196.  1731- 

1733.3627.3620-3823. 
4047.4046 

80. „ _ 157 

90 1733. 1867 


17 441.  564.  2173. 

3497.4049 

216. 4154 

301 834 

802. 512 

61 1 32 

668. 2175 


881.. 
663.. 


-.2177 
32 


LOT  OP  WaUC  LAWS 


ThaLMof  I 
ba  rwunwd  wtMn  Hto  tn 
wiaclMl  into  puMc  I&k  durinQ 
ttw  »«  urton  of  ttw  lOltt 
ConQraM,  wNch  oofwanad  on 
Jamaiy  3.  1968.  n  may  ba 
uMd  In  oon|unctton  wNh 
"PLUS"  (PuMc  LavM  UpdMa 
Sarvica)  on  523-6641.  Tha 
itKt  of  lews  is  not  puUsfiad 
In  ttta  Padsral  RafMsr  but 
may  ba  ofdsfad  In  IndMdual 
psmphM  hum  (fafsnod  to  as 

1^)  MMv  )  irom  ma 
SupwMsndsm  of  DoounwntSb 

.«■  uovviiwiMni  rTWisng 
OfRoa.  Washington.  DC  20402 
(phona  202-27S-3030). 


562 1738. 174a  3627 

531 5 3630 


171„ 
178.. 

S8a- 


-.864 

.980. 981. 882 


Ch.ll.. 
533.... 
575™ 
580™ 
861.... 


,4318 

...438 
.2167 
.2171 


SO  cm 

13. 

14 

17 

23 

216 


.4030 
.4030 
.2131 


CFRCHECKU8T 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 

reviston  dates 

An  asterisk  (*)  precedes  each  entry  that  has  t>een  issued  since  last 

week  and  wtiich  is  now  available  for  sate  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Fadaral  Raglstar  as  they  become  available. 

A  checklist  of  current  CFR  volumee  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  anrHial  rate  for  subscriptkMi  to  all  revised  vokimes  is  $620.00 

domestic.  Si  55.00  additk>nal  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington.  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Depc^tAccount)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

788-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time.  Monday— Friday 

(except  holidays). 

-na* 


,...411 


1. 2  (2  RMrvsd) 

$10.00 

Jan.  1, 1988 

3  (1987  CoMpaarioN  and  Pdrts  100  and  101) 

11.00 

>  Jan.  1, 1988 

4 

14.00 

Jan.  1, 1988 

SParts: 

1-699 

14.00 

Jan.  1,  1988 

700-1199 . 

15.00 

Jo*.  1, 1988 

1200-M,  6  (6  RsstrvoA 

11.00 

Jan.  1   1988 

7PwtK 

8-26 

1500 

Jan.  1,1988 

27-4$ ......        ......„.: 

11.00 

Jon.  1, 1988 

46-51 

16.00 

Jan.  1, 1988 

52 

23.00 

Jan.  1, 1988 

S3-209... . 

18.00 

Jan.  1. 1988 

210-299 . 

22.00 

Jan.  1,  1988 

300-399 .. 

11.00 

Jan.  1, 1988 

400-699 

17.00 
22.00 

Joi  1   1988 

700-899 

Jan.  1, 1988 

900-999 

26.00 

im.  1, 1988 

1000-1059 

15.00 

Jan.  1. 1988 

1060-1 1 19 „_ 

12.00 

Jon.  1, 1988 

1120-1199 

UM 

Jam  1.1988 

1280-1499 

17.00 
9.50 

Jon  1  1988 

lSOO-1899 _ 

Jan.  1, 1988 

1900-1939 

11.00 

Jan.  1.  1988 

1940-1949... _.. 

21.00 

Jan.  1. 1988 

1950-1999 ^; 

U.00 

Jon.  1, 1988 

200O-Cnd 

,6.50 
11.00 

Jon  1  1988 

8 

Jan.  1. 1988 

8Parts: 

1-199 

19.00 

Jan.  1, 1988 

200-M- 

17.00 

Jan.  1, 1988 

lOParts: 

0-50 

.    16.00 
.    14.00 

im.  1. 1988 

51-199 

Jan.  1. 1988 

200-399 

.    MM 

*Jan.  1,1987 

400-499 

.    13.00 

Jan.  1, 1988 

500-M :...:_ 

.  24.00 

Jan.  1. 1988 

11 

10.00 

July  1.1988 

l2Parts: 

1-199 „ .... 

.   11.00 

Jan.  1. 1988 

180-219 

.   10.00 

Jm.  1. 1988 

2M-399 

.   14.00 
.   13.00 

Jan.  1. 1988 

300-499 . , 

Jan.  1. 1988 

500-599 ; 

.    18.00 

Jon.  1,  iTov 

600-M : - 

.    12.00 

Jon.  1,  1988 

13 

20.00 

Jan.  1. 1988 

14PartK 

1-59 ... 

.  21.00 

im.  1, 1988 

60-139    „.          

.   19.00 

Jan.  1.  1988 

TMt 

140-199 9.50 

200-1199 _.  20X10 

1200-M - 12.00 


151 

0-299 

300-399.. 
400-End... 


20.00 

14.00 

lOParts: 

0-149 12.00 

150-999 13.00 

1000-End „ „ 19.00 

17  Parts: 

1-199 M.00 

200-239 „ 14.88 

240-fnd . 21.00 

lOPartK 

1-149 „ 15.88 

150-279 12.00 

280-399 . „ 13.00 

400-M 9.00 


181 

1-199 

200-M.. 


201 

1-399 

400-499.. 
500-Cnd... 


211 

1-99 

100-169 

170-199 

200-299 

300-499..... 
500-599...„ 
600-799..... 
800-1299... 
1300-End.... 

22  Parts: 

1-299 

300-M 

23 

24  Parts: 

0-199 

20O-499..:.. 
500-699..... 
700-1699... 
1700-End.... 
25 

26  Parts. 

iS  1.0-1-1.60 - 13.00 

{§1.61-1.169 23.08 

§S  1.170-1.300 VM 


27.00 
S.S8 

12.00 
23.00 
25.00 

12.00 
14.00 
16.00 

5.00 
26.08 
MM 

7.58 
16.08 

6.80 

20.00 
13i» 
16i» 

15.00 
26.08 
9.50 
19.00 
15.80 
24.00 


M.08 
24.00 
15.00 
17.00 
28.00 
16.00 
31.00 
19.«> 
[ 14.00 

IZ!!!~!1__Z1._!Z!!Z!ZZZ"Z  wioo 

. .....   15.00 

...._„..„„„.....„......-........-_. ..„_....-    15.00 

ZZ"~"Z"IZZ"Z...Z!ZZ!"  oioo 

tM 

27  Parts: 

1-199 23.00 

200-End 13.00 

28  25.00 


SS  1.301-1.400.. 

S:  1.401-1.500 

§S  1.501-1.640 

SS  1.641-1.850 

SS  1.851-1.1000 

SS  1.1001-1.1400.... 

SS  1.1401-fod 

2— 29...................-.«.. 

30-39 

40-49 

50-299 

300-499 

500-599 

600-Cnd 


Jon.  1 
Jan.  1 
Jan.  1 

Jw.  1 
Jan.  I 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 

4sr  1 
Apr  1 

Apr   1 


Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr 

Apr. 
Apr. 
Apr 

Apr. 

V- 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr 
Apr. 

Apr. 
Apr. 

Apr. 
Apr. 

Apr. 

%■ 

Apr- 


Apr. 
Apr. 
Apr. 

Aft. 

Apr. 
Apr. 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 
Apr. 


Apr.  1 
Apr.1 
Julyl 


988 
988 

988 
988 
988 

988 
988 
988 

988 
968 
988 


988 
988 
988 

988 
988 

988 
988 
988 

988 
988 
988 
988 
988 
988 
988 
988 
988 

988 
988 


988 
1988 
988 
988 
988 
988 


988 
988 
988 

988 
988 
988 


988 
988 
988 
988 


988 
988 
988 


vi 
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o-w 

*S00-«««. 
900- IM«. 

WW-WW., 
mi-ms. 

m» 

I937-M 


o-w» 

m-tm.. 

700-M... 


911 
0-l»f...... 

*»0-M.. 


32 

1-st.  Vil. 
I-SCM. 

l-W 

l«0-39«.. 

6S»-«9f.. 
700-799.. 


M.00 

11.00 

»M 

%M 

10.00 

a.oo 

M.00 
12.00 
10.00 

1S.00 
17.00 

1S.0O 
10.00 
10.00 


ai.00 

hjo 

1S.00 
}$M 


n 

1-1 


949artK 

1-199 .., 

300-399. „    ... 

»......«.. 

...M 

jqO-tB< 

•■>•••••■•»■>■...■. 

' — .". 

30 

SOMrtK 

!-•••      

20»4irf-.       .. 

37 

SOMVIK 
ft.f» 

M-fc' 

SO 

409IVtK 

1-$l.-. 

53       .. 

a-m. 

61-00. 

■  1-«0. 



™ . — 

..._....>.. 

-_ 

10B-U9 

na-M*     

19»-«99 

4Q0-IS4_.      .. 

42S-«09 

TOO^Bd...        . 

• 

I.»-I«i1.|0.. 

•«>.t<X«H 

mm^ 



— 

»      

0._ __ 

9.     _ 

!«.» 

10.IM.^ta« 

M 



IO.«i.l.NMi 

0-19 

iJO-St. — 



10.««.«.ta« 

1»-I00 

i-lOO 

— 

— 

101       . . 

VM 
19.00 


9.S0 
I2j00 


tl40 

19 JO 


tl40 
WjOO 


VM 

«0.«0 
10.00 
M.00 
0.00 
4.30 
13.00 
«J0 
13.00 
13.00 
13.00 
13.00 


17.00         Mr  I.  HM 

Mff  !«  v^OT 

My  1. 1900 
MyUHM 

Mr  U  1900 

Mri, 


42 

1-40.... 
41-399 


430-M...... 

4SP*1K 

1-999 

1000-3999. 


My  1.1 
My  1.1 
Myl. 

Myl. 
My  1,1 

•Myl. 
*Mr«. 

Mrl.l«S7 
Myl. 

Myl. 

•My  1. 

Myl. 

Myl. 


Myl, 
Myl, 


1900 
1984 


451 

1-199 

200-499... 
SOO-1199. 
120O4M.. 

OOf^MK 

1-40. 

4l-00__ 

70-00 

90-139 

140-US— 
1S4-I4S.... 
1I0-199.... 


47 

o-n... 


1907 


70-79... 
00-EM.. 


My  1. 1907 
Myl.  MM 

Myl. 


Myl. 
Myl. 
Myl. 


404 

1  ^Mi  t-Sl|.. 

1  flM  S2-99). 

3  9Mi301-3S1). 

2^MilS2-l99). 

3-0 


7-M_ 


I  ^^flS*MBH..  .... 


Myl. 
Myl. 
Jatyi. 


Myl. 

Myl. 

Myl. 

Myl. 

Myl.  1907 

Myl.M07 

**yi. 

M»l.' 


1 
100-177.. 

170-109 

20O-SO9 — 
40B-099-.- 
1000-1199. 

n 


00 

l-HO 

200^109 

40IMM. 


cm 


MM 

0«.  1.1007 

5.50 

Oct.  1.1000 

71.00 

Oct  1.1007 

14.00 

Oct.  1,  1907 

IS.OO 

Oct.  1.1007 

24.00 

Od.  1.  1907 

11.00 

00.1.1907 

10.00 

Od.  1,1987 

14.00 

Oo.  1. 1907 

9.00 

Oct.  1.1987 

10.00 

««.  1.9907 

MiOO 

•0.1,1907 

13.00 

00.1.1907 

13.00 

Oa.  1.1907 

7.00 

Od.  1.1907 

13.00 

Od.  1,1907 

12.00 

Od.  1.  1907 

14.00 

OcLl.  Ht7 

13i» 

Od.  I.  n07 

19.00 

Od.  1,1907 

10.00 

Od.  1.  1980 

1740 

««.  1.  m7 

3140 

Od.  1.1907 

1040 

•d.1.9907 

17.00 

Od.  1.1007 

20.00 

Od.  1.  1907 

26.00 

Od.  1.1987 

16.00 

Od.  1.  1907 

17.00 

Od.  1.1007 

15.00 

Od.  1.  no7 

17.00 

Od.  1.  N07 

34.00 

Od.  1.M07 

23.00 

Od.  1.M07 

NLOO 

OcLLHV 

25.00 

Ott.l.1«V 

19.00 

Od.  1.1917 

17.00 

Od.i.iav 

22.00 

Od.l.1t07 

17.00 

Od.1. 1907 

10.00 

Od.  1.1907 

14X0 

Od.1. 1907 

12.00 

Od.  1.  1907 

14.00 

Od.  1.1907 

IC 
'301-M.. 


1340 
0.90 


•Myl. 
«Ji%T.1904 

*Mri. 

•Myl. 
•Myl. 
•Myl. 
•Myl. 
•Myl. 
•Myl. 
•Myl. 
•Myl. 

Myl. 

My  1.1 

Myl, 

Myl. 


M 


l«ifi^.  I,  1910.1 
I  kti  X  199S  tttm  •(  B  Cn  Nm  l-lt»  i 

iMMMdi 

MteMiadMyl.  H96.  i 
I  J#  1.  IMS  •««  d  41  at  O^Ws  I- 

ladMy  I.  I«M< 


New  edition  now  available.... 


For  tioM  of  you  «i4k>  oiMt  kMp  Momwd 


I  Orrtm,  Vwra  to  ■  convonloni 
Mroo  «M(  «« iMk*  rMMTcNng 
ItMM  docunwnta  much  Miior. 

Airangod  by  Mbiwi  maMr.  ttito  odWon  of 
ttw  OxMbMon  ooniairw  preciMwiont  «Ml 
ExaouNv*  ordara  that  wara  toauod  or 
■nwnctod  during  ttw  p««od  January  20. 1961, 
ttwough  January  20,1066,  and  wWcfi  hava  a 
oonMnuing  affad  on  tha  puMc  For  thoaa 
documant*  that  hava  baan  aftodad  by  olhar 
proclamations  or  Exacutiva  ordarm,  tha 
axMad  taxt  preaants  tha  amandad  vankm. 
Tharafora,  a  raadar  can  uaa  fta  OodMkMton 
to  dalannina  Iha  totaat  laxt  of  a  documant 
without  having  to  "roconatrucT  N  through 
axtanalva  rasaarch. 

Spacial  laaturas  mctuda  a  comprahanatva 
lnda«  and  a  tabia  laing  aach  proclamatton 
and  EMcuiva  ordar  toauad  during  tha 
1061-1 066  pariod-along  wNh  any 
amandmania— an  MkMon  of  ita  cunanl 
•talua.  and,  vvhara  applcaMa.  Na  kwalion  in 
Ihto  voiuma. 

PutMwd  by  aw  (Mn  ol  fM  FMwri 


Ordw  train  SxMrtnlwdMl  of  OooumMi. 
V  IP ,;       US-  Qwwwwi<  Prtnang  (Moi^ 
WMWrmtav  ac  20402 


MAIL  OnOER  FORIM    To: 

Superintendent  of  Documents.  U.S.  Qovemment  Printing  Office,  Washingtorv  D.C.  20402 

LJctmck.  L^monty  ordtr.  or  chargt  10 my 


eiKkmaitS. 


Omtotil  Account  NaLL±A-l_LJJr^(>ti»r  No. 


L  _  J 


•6105 


OadK  Card  Ordart  Onfy 
Total  chargaa  S 


Fimiha 


Charga  ordara  may  ba 
talaphonad  (o  tha  QPO  ordar 
daak  at  (202)783-3238 
from  6:00ajn.  to  4:00pjii. 
♦aalam  tima,  Monday -Friday 
(axcapt  hoUays). 
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Noncn 

Environmental  eUtements;  availability,  etcj 

Carolina  Power  ft  Light  Co..  4924 

Illinois  Power  Co.  et  al..  4925 
Meetings;  Sunshine  Act  4930 
Application*,  hearing*,  determination*,  etc: 

Gulf  Sutes  Utilities  Co..  4927 

Southern  California  Edison  Co  et  aL.  4030 
(2  documents) 
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Ooeupational  Safety  and  Health  Adminietration 
wwwatD  WUtEt 
Safety  and  health  standards: 
Electrical  power  generation,  transmission,  and 

distribution;  electrical  protective  equipment  4974 


State  plans;  standards  approval,  etc.: 
Alaska.  4923 

oince  Of  annageiiieni  ana  Duogei 

See  Management  and  Budget  Office 

Offlee  of  UnHod  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Peace  Corpe 

RULES 

Drug-free  woricplace  requirements;  grants.  4947 
Peraonnemanagement  OfUce 


Absence  and  leave: 
Voluntary  leave  transfer  program,  4749 

Prealdant'a  Commission  on  FedersI  Ethics  Law  Reform 

nonces 

Meetings,  4933 

PuMto  Health  Service 

See  also  Food  and  Drug  Administration 
Nonccs 

Organization,  functions,  and  authority  delegations: 
Assistant  SecreUry  for  Health.  4913 

Rural  Electrification  Adminiatration 


Telephone  standards  and  specifications: 
Voice  frequency  loading  coils.  4754 

SecurMee  and  Exchange  Commiaeion 


Securities: 
Variable  annuity  separate  account  expenses:  consolidated 
disclosure,  4772 

NOTICES 

Meetings;  Sunshine  Act  4940 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc.,  4934 

Smal  Buemeaa  Administration 

RULES 

Drug-free  workplace  requirements;  grants,  4947 

Stste  Depertment 

RULfS 

Drug-free  woricplace  requirements;  grants,  4947 
Surface  MMng  Reclamation  and  Enforcement  Office 

moraSCD  RULES 

Initial  and  permanent  regulatory  programs: 
Underground  coal  mining,  surface  impacts:  prohibitions 
applicability,  4837 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Repreeentatlve.  Office  of  United  States 


Tranaportatlon  Department 

See  also  Federal  Aviation  Administration;  Federal  Highway 
Administration 

RULES 

Drug-free  woriqilace  requirements:  grants,  4947 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue  Service 

RULES 

Drug-free  workplace  requirements:  grants.  4947 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
4936 
(2  documents) 

Truman,  Harry  S.,  Schdarahip  Foundation 
See  Harry  S.  Truman  Scholarship  Foundation 

United  States  Information  Agency 

RULES 

Drug-fi«e  woriq)Iace  requirements;  grants.  4947 


RULES 

Drug-fi«e  workplace  requirements:  grants,  4947 
NOTICES 
Meetings: 
Vietnam  Veterans  Readjustment  Problems  Advisory 
Committee,  4937 

Wage  and  Hour  Diviaion 

PROPOSED  RULES 

Homeworicers;  employment  in  industries: 
Women's  apparel  industry,  4836 


Separate  Parts  In  This  Issue 

Part  II 

Drug-free  workplace  (35  departments  and  agencies).  4946 

Part  III 

Department  of  Labor,  Occupational  Safety  and  Health 
Administration,  4974 

Partly 

Department  of  Education.  5026 

Party 

Department  of  Transportation.  Federal  Highway 
Administration,  5036 

PartVI 

Department  of  Defense:  General  Services  Administration; 
National  Aeronautics  and  Space  Administration,  50S2 

PartVII 

Department  of  Transportation,  Federal  Aviation 
Administration,  5063 

Partyill 

Department  of  Education.  5064 


China: 
Satellite  launch  services,  commercial:  memorandum  of 
agreement  guidelines,  4931 


Reader  Aide 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Register 
VoL  54.  No.  19 
Tuesday,  Janaary  31,  IMO 


TNs  McOon  of  Ow  FEDEFIAL  REGISTER 
rnnlaim  ragulMlofy  docufiMnlt  having 
Qwwril  tfptutitl^  and  legil  aWac^  most 
of  wtiich  art  hayad  to  and  codHM  In 
tha  Ooda  otf  Fadaral  WatiultMom,  wtiich  is 
pubOihed  undsr  90  «0w  pursuanl  to  44 
U.aC.  1610. 

Tha  Cods  of  Fadnl  ftagiMtona  is  aald 
byttw  SupaiMMdant  of  DeoaaianlB. 
Prioaa  of  new  boaks  wa  Osled  in  Om 
first  FEDERAL  REGISTER  issua  of  aach 


OFFICE  OF  PERSONNEL 
MAHftliiyiNI 

SCFRParttSO 


AODtcv:  OfBce  of  Personnel 
Management 

ACnoH:  fnteiim  rata  with  reqoeat  for 
comments. 

•UMMAHV:  Hk  Office  of  Persoonel 
Management  is  establishing  a  5-year 
voluntaiy  leave  transfer  |>rogram  tfiat 
pennits  Federal  eaiployaes  to  donate 
annaal  leave  for  the  ose  of  other  Federal 
employaes  in  medical  or  family  medical 
emei^gency  sitaationa.  Hiia  rale  sets 
forth  procedures  under  wUdi  a 
potential  leave  recipient  may  submit  an 
application  to  his  or  her  employing 
agency  and  establishes  rules  for 
agencies  to  administer  the  program.  This 
program  was  authorized  by  Vwb,  L 100- 
566,  the  Tedeial  Employees  Leave 
Sharing  Act  of  1868."  and  will  tennfaiate 
on  October  31, 1983. 
DATES:  This  interim  rule  Im*'^"™t 
effective  on  January  31. 1888  and  will 
expire  on  October  31. 1883:  comments 
must  be  raceivad  on  or  before  ^;iril  3. 
1888^ 

AMMHOO:  CoBHaents  may  be  aent  or 
delivered  to  Bari>ara  L  Fiaa.  Aaststant 
Director  for  Pay  and  Perfomanca 
Management.  Personoel  Systems  and 
Over^ght  Group.  US.  Office  of 
Personnel  Management.  Room  7H28, 
1900  EStreet.  NW,.  Washington.  DC 
20415. 


%TI0M  CONTACTb 
Martha  Hoefan,  (202)  632-6060. 
wutmjmaaian  mntaumon:.  Public 
Law  100-500.  the  Tederal  Employees 
Leave  Sharing  Act  of  1908,"  directs  the 
Office  of  Personnel  Management  (OFM) 
to  establiah  by  regulation  a  5-year 
experimental  program  under  which  tiie 


unused  accrued  annual  leave  of  officers 
or  employees  of  the  Federal  Government 
may  be  transfierred  for  ase  by  other 
officers  or  employees  who  need  such 
leave  because  of  a  medical  emergency. 
This  authority  will  terminate  on  October 
31. 1993.  The  program  estaUisbed  by 
Aaae  regulatians  will  replace  the 
temporary  leave  transfer  program 
established  under  Mi.  L'a  100-202  and 
100-440. 

Theae  interim  icgnlations  incorporate 
some  of  the  suggestions  made  in 
comments  OPM  received  on  the  interim 
regolatiana  governing  the  fiscal  year 
1886  temporary  leave  tramfer  program 
(S3  FR  732S.  March  «,  1886.  and  53  FR 
14775.  April  26. 1886).  T^  mafor 
diSerenoes  between  the  vohmtary  leave 
transfer  program  avtfaorized  by  Pub.  L. 
100-^06  and  the  temporary  leave 
transfer  propam  authorized  by  Pub.  L.*s 
100-202  and  100-440  are  the  fcdlowing: 

Definition  cf  "medioal  emergency. " 
Under  the  new  law  and  interim 
regnlationa.  an  eoqiloyee  expoiencing  a 
"medical  emcigency"  (including  a 
medical  condition  of  a  femUy  member) 
is  eligible  to  becoHM  a  leave  recipient 
under  the  voluntary  leave  transfer 
program,  hi  addition,  ttie  interim 
regulations  define  the  terra  'family 
member."  Previously,  en  employee 
experiencing  a  "personal  emergency" 
was  digible  to  participate  in  flie 
temporary  leave  transfer  program,  and 
the  tenn  "family  member"  was  not 
defined.  (See  SS630J01(a)  and  630.902.) 

Agency  response  time  for  applications 
to  become  a  leave  recipient  The  new 
law  and  interim  regulations  now  require 
an  agency  to  make  a  determination  on 
an  appbcation  to  become  a  leave 
recipient  and  provide  written  notice  to 
the  applicant  of  its  determination  within 
10  days  (excluding  Saturdays.  Sundays, 
and  legal  public  holidays).  Previously, 
the  response  time  for  agencies  was  30 
days.  (See  §  630.805  (d)  and  (e).) 

btteragency  leave  transfer.  The 
interim  regulations  now  require  the 
employing  agency  of  the  leave  recipient 
to  accept  the  transfier  of  aimual  leave 
from  a  donor  employed  in  another 
agency  if  (1)  the  leave  donor  is  a  "family 
member^'  of  the  leave  recipient;  (2)  the 
leave  recipient's  employing  agency 
determines  that  the  amount  of  annual 
leave  donated  widiin  the  agency  may 
not  be  sufficient  to  meet  the  needs  of  the 
leave  recipient;  m  (3)  in  the  judgment  of 
the  leave  recipient's  employing  agency. 


acceptance  vi  leave  transGeired  from 
another  agency  would  further  the 
purpose  of  the  voluntary  leave  transfer 
progam.  ftevtonaly,  interagency 
transfer  tA  leave  was  at  tlie  discretion  of 
the  leave  recipient's  employing  agency 
and  ares  permitted  only  when  the  leave 
recipient's  employing  agency 
determined  that  the  amount  of  annual 
leave  donated  within  the  agency  may 
not  be  sufficient  to  meet  the  needs  of  the 
leave  redpienL  (See  1 630.806(f).) 

Accrual  of  annual  and  sick  leave.  The 
new  law  and  interim  regulations  limit 
the  amount  of  annual  and  sick  leave  a 
leave  rec^Ment  may  accrue  while  using 
transferred  leave  to  5  days  of  annual 
and  5  days  of  sick  leave.  Im  use  after 
the  mediral  enwigency  terminates. 
Previously,  there  was  no  limit  on  the 
accrual  of  leave  by  a  leave  recipient 
(See  S  630.807.) 

Waiver  of  limitations  on  doMOion  of 
anmial  leave.  The  new  law  and  interim 
regulatians  permit  a  waiver  of  the 
limitati(ms  on  tfie  amount  of  annual 
leave  an  employee  may  donate  to  a 
leave  recipient  in  a  given  leave  year. 
The  interim  regulations  require  eadi 
agency  to  establish  written  criteria  for 
waiving  these  limitations  in  unmual 
circumstances.  Previously,  these 
limitetions  could  not  be  waived.  (See 
§  630.008(c).) 

Options  for  restoration  of  leave. 
Under  the  new  law  and  interim 
regulations,  leave  donors  may  elect  to 
have  unused  donated  aimual  leave 
restored  during  &e  current  leave  year  or 
during  the  following  leave  year.  In 
addition,  leave  donors  may  elect  to 
donate  restored  leave  in  wh<^  or  part 
to  another  leave  redpienL  (See 
S63a911(e).) 

Finally,  thie  new  law  and  interim 
regulati(His  require  agencies  to 
implement  the  new  voluntary  leave 
transfer  program  by  April  30. 1989.  Until 
an  agency  implements  its  new  program, 
the  current  temporary  leave  transfer 
program  authorized  by  Pub.  L.'s  10&-202 
and  100-440  remains  in  effect  (See 
§  S  630.903  and  630.914.) 

Pursuant  to  section  553(bH3)(B)  and 
(d)(3)  of  title  5.  United  States  Code,  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  this 
amendment  effective  in  less  than  30 
days.  The  notice  and  the  30-day  delay  in 
the  effective  date  are  being  waived 
because  of  the  need  to  facilitate  tiie 
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implementation  of  the  voluntary  leave 
traiufer  program  by  Federal  agencie*. 

E.0. 12Sn.  FedMsl  RasuUtioo 

1  have  delennined  that  thia  ia  not  a 
ma|or  nil*  aa  defined  under  aection  1(b) 
of  E.0. 12291.  Federal  Refulatioo. 

Ragulalory  PUxibtUty  Act 

I  certify  thai  theae  regulatlona  will  not 
have  a  aigniflcant  economic  impact  on  a 
■ubatantial  number  of  small  entities 
becauae  they  will  affect  only  Federal 
employees  and  agenciee. 

Lkt  of  SubjMta  In  8  CFR  Part  919 

Covemment  emptoyvM. 
VS.  Oflke  of  Personnci  Management 


Dinctor. 

Accordingly.  OPM  is  amending  Part 
aao  of  Title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  930-ABSCNCf  AND  L£AVE 

1.  The  authority  dtatioa  for  Part  030  is 
revised  to  read  as  set  forth  below: 

Aythority:  S  U.aC  S311:  |  tt3a303  also 
Issued  under  S  U.&C.  ei33(a):  1 630901  and 
Subpart  F  also  Issued  under  E.0. 11228; 
Subpart  C  alto  issued  under  9  U.&C  a30Si 
Subpart  H  Issued  under  9  U.&C  astt 
Subpart  I  also  (Mued  under  9  U&C  63X2  and 

Pub-LiOMfle. 

2.  in  Part  oaa  Sabpart  I  ia  raviaad  to 
read  aa  followK 


I— Vofemlary 


Sm:. 

630.901    Purpose  and  applicability. 
630902    Deflnltlons. 

630.903  Administrative  procedures. 

630.904  Appilcallon  to  l>ecome  a  leave 
rod  plant. 

630906    Approval  of  application  to  become  a 

leave  leclpient. 
(n0.906    Transfer  of  annual  leave. 
83O907    Accrual  of  annual  and  sick  leave. 
630908    limitations  on  donation  of  annual 

leave. 
630.900    Use  of  transferred  anoual  leave. 
630.910    Termination  of  medical  emergency. 
630911    Restoratioa  of  transferred  annual 

leave. 
•30jn2    Prohibition  of  coereton. 
630913    Records  and  reports. 
630<n4    Continuation  of  temporary  leave 

transfer  program. 
630.019    Termination  of  voluntary  leave 

transfer  progrsm. 

Subpart  I— Voluntvy  Laava  Tranafar 


|«30LtO1 

(a)  PvrpoM.  The  purpcae  of  this 
subpart  is  to  set  forth  procedurea  and 
requirements  for  a  voluntary  leave 


transfer  program  under  which  the 
unuaed  accnied  annual  leave  of  one 
agency  officer  or  employee  may  be 
transferred  for  use  by  another  agency 
officer  or  employee  who  needs  such 
leave  because  of  a  medical  emergency. 

(b)  Applicability.  Thia  subpart  applies 
to  officers  and  employees  to  whom 
subchapter  I  of  chapter  03  of  title  S. 
United  States  Code,  applies. 

fOMJOS    PeWnWona. 
"Agency"  meana — 

(a)  An  "Executive  agency."  aa  dafioad 
in  5  U.S.C.  MK: 

(b)  A  "military  department,"  aa 
defined  in  5  U.S.C  102:  or 

(c)  Any  other  entity  of  the  Federal 
Govammant  that  emplojra  offlcara  or 
employees  to  whom  subchapter  I  of 
chapter  03  of  Utle  5.  United  State*  Coda, 
appliaa.  "Agency"  doea  not  include  tha 
Osntral  Inteillgenoe  Agency;  the  Defenae 
Intelligence  Agency;  the  National 
Security  Agency;  the  Federal  Bureau  of 
Investigatioiu  or  any  other  Executive 
agency  or  unit  tharaof,  aa  determined  by 
tha  President  whoea  principal  function 
ia  the  conduct  of  foreign  intelligence  or 
counterintelligence  activities. 

"Employee"  has  the  meaning  given 
that  term  in  S  U.S.C  0301(2).  exchsdlng 
an  individual  employed  by  the 
govammant  of  tha  Diathct  of  Coluoibia. 

"Family  member"  meana  the  following 
reladvaa  of  the  employee: 

(a)  Spouae.  and  parents  thereof 

(b)  dbildren.  including  adopted 
children,  and  spouses  thereof; 

(c)  Parents: 

(d)  Brothers  and  sisters,  and  spouse* 
thereof:  and 

(e)  Any  Individual  related  by  blood  or 
affinity  whoaa  doae  aaaodation  with 
the  employee  is  the  equivalent  of  a 
family  relationship. 

"Leave  donor"  meaiu  an  employee 
whose  voluntary  written  request  for 
transfer  of  annual  leave  to  the  annual 
leave  account  of  a  leave  recipient  is 
approved  by  hia  or  her  own  emplo]ring 
agency. 

"Leave  recipient"  mean*  a  cunant 
employee  for  whom  the  employing 
agency  has  approved  an  application  to 
receive  annual  leave  from  the  annual 
leave  accounts  of  one  or  more  leave 
donors. 

"Medical  emergency"  meana  a 
medical  condition  of  an  employee  or  a 
family  member  of  such  employee  that  ia 
likely  to  require  an  employee's  abaence 
from  duty  for  a  prolonged  period  of  time 
and  to  result  in  a  subctantial  loss  of 
income  to  the  employee  because  of  the 
nnavailabllity  of  paid  leave. 

"Paid  leave  status  under  subchapter  V 
means  tha  administrative  statiu  of  an 
employee  while  the  employee  is  using 


annual  or  sick  leave  accrued  or 
accumulated  under  subchapter  1  of 
chapter  03  of  title  5.  United  States  Code. 
'Transferred  leave  status"  means  the 
administrative  status  of  an  employee 
while  the  employee  is  using  transferred 
leave  under  this  subpart 


Bach  Paderal  agency  shall  establish 
procedure*  to  administer  the  voluntary 
leave  transfer  program  established  by 
the  Office  of  Persoimel  Management 
under  Pubbc  Law  100-600  and  this 
subpart  by  April  30. 1909. 


(a)  An  employee  may  make  written 
application  to  his  or  her  emplojring 
agency  to  become  a  leave  recipient  If 
an  employee  i*  not  capable  of  making 
application  on  his  or  her  own  behalf,  a 
personal  representative  of  the  potential 
leave  recipient  may  make  written 
application  on  his  or  her  behalf. 

(b)  Each  application  shall  be 
accompanied  by  the  following 
information  concerning  each  potential 
leave  recipient 

(1)  The  name,  poaltlon  titie,  and  grade 
or  pay  level  of  tb*  potential  leave 
recipient 

(^  The  reasons  why  transferred  leave 
is  needed,  including  a  brief  description 
of  the  nature,  severity,  and  anticipated 
duration  of  the  medical  emergency,  and 
if  it  is  a  recurring  one,  the  approximate 
frequency  of  the  medical  emergency 
affecting  the  potential  leave  recipient 

(3)  Cartiflcation  from  one  or  more 
physicians,  or  other  appropriate  experts, 
writh  respect  to  the  medical  emergency, 
if  the  potential  leave  recipient's 
employing  agency  so  requires;  and 

(4)  Any  additional  information  that 
may  be  required  by  the  potential  leave 
recipient's  employing  agency. 

(c)  If  the  potential  leave  recipient'* 
employing  agency  requires  that  a 
potential  leave  recipient  obtain 
certification  from  two  or  more  source* 
under  paragraph  (bK3)  of  thi*  section, 
the  potential  leave  recipient's  employing 
agency  shall  ensure,  either  by  direct 
payment  to  the  expert  involved  or  by 
reimbtirsemant  that  the  potential  leave 
recipient  is  not  required  to  pay  for  the 
expenses  associated  with  obtaining 
certification  from  more  than  one  source. 

iOIOJOC    Approval afappOcaOan to 
baeeai*  a  leave  redptaiii 

(a)  The  potential  leave  recipient's 
employing  agency  shall  review  an 
application  to  become  a  leave  recipient 
under  procedures  established  by  the 
employing  agency  for  the  purpose  of 
determining  that  the  potential  leave 
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recipient  ia  or  ha*  been  affected  by  a 
"medical  emergency,"  a*  defined  in 
i  0304102  of  this  part 

(b)  Before  approving  an  application  to 
become  a  leave  recipient  the  potential 
leave  recipient's  employing  agency  shall 
determine  that  the  absence  from  duty 
without  available  paid  leave  because  of 
the  medical  emergency  is  (or  is  ejqiected 
to  be)  at  least  00  hours  (or,  in  die  case  of 
a  part-time  employee  or  an  employee 
with  an  tucommon  tour  of  dnty,  the 

'  average  number  of  hours  of  work  in  the 
employee's  biweekly  scheduled  tour  of 
duty). 

(c)  In  making  a  determination  as  to 
whether  a  "ni«iical  emergency"  is  likely 
to  result  in  a  *ub8tantial  lo**  of  income, 
an  agency  ihall  not  consider  factors 
other  ttian  whether  die  absence  from 
duty  widumt  available  paid  leave  is  (or 
is  expected  to  be)  at  least  80  hour*. 

(d)  H  the  application  i*  annoved,  the 
employing  agency  shall  notify  the  leave 
recipient  (or  the  personal  representative 
who  made  application  on  behatf  of  die 
leave  recipient),  within  10  days 
(exdoding  Satnrdays.  Sundays,  and 
legal  pnbBc  holidays}  after  die  date  die 
application  was  recrived  (or  the  date 
the  employing  agency  estaUisbad  it* 
admintotrativa  prooedare*.  if  dwt  date  i* 
later).  Oiat— 

(1)  Ine  application  na*  been 
approved;  and 

(2)  Other  aBplofae*  of  the  leava 
recipient's  emfdaying  agency  may 
request  tha  transfer  of  amuial  leave  to 
the  acooont  of  the  leave  recipient. 

(e)  If  the  application  is  not  approved. 
the  employtag  agency  ahaH  notify  the 
applicant  (or  the  pereonal  repiceentative 
who  made  application  on  b^alf  of  die 
potential  leave  recipient),  widiin  10  day* 
(excluding  Saturday*,  Sundays,  and 
legal  pubKc  hdidays)  after  the  date  the 
application  was  received  (or  the  date 
the  employing  agency  established  its 
administrative  procedures,  if  that  date  i* 
later)— 

(1)  That  the  application  has  not  been 
approved;  and 

(2)  Of  the  reaaons  for  its  disapproval. 


(OaatOO   TrwMfarofannuall 

(a)  An  employee  may  submit  a 
voluntary  written  request  to  his  or  her 
own  employing  agency  that  a  specified 
number  of  hours  of  his  or  her  accrued 
annual  leave  be  transferred  from  his  or 
her  annual  leave  account  to  the  annual 
leave  account  of  a  specified  leave 
recipient  Except  as  provided  in 
paragraph  (f)  of  this  section,  annual 
leave  may  be  transferred  only  to  a  leave 
recipient  employed  by  the  leave  donor's 
employing  agency. 

(b)  Except »»  provided  in  paragraph 
(d)  of  this  section  and  subiect  to  the 


limitations  on  the  amount  of  annual 
leave  that  may  be  donated  by  a  leave 
donor  under  f  oaOiXW  of  this  part,  all  or 
any  porti<Hi  of  the  annual  leave 
requested  under  paragraph  (a)  of  this 
section  aiay  be  transferred  to  the  annual 
leave  aooount  of  the  specified  leave 
recipient  under  procedures  establiahed 
by  the  leave  recipimt's  employing 
'  agency. 

(c)  An  agency  having  employees  who 
earn  and  use  annual  leave  on  die  basis 
of  an  uncommon  tour  of  dnfy  shaO 
estabhsh  procedures  for  administering 
the  transfer  of  annual  leave  to  or  from 
such  employees  under  this  subpart 

(d)  A  leave  recipient'*  emi^oying 
agency  shall  not  transfer  annual  leave  to 
a  leave  donor'a  immediate  supervisor. 

(e)  Annual  leave  transferred  under 
this  section  may  be  substituted 
retroactively  fw  periods  of  leave 
without  pay  (LWCM>)  or  used  to  liquidate 
an  indebtedness  for  advanced  annual  or 
sick  leave  granted  on  or  after  a  date 
fixed  by  the  leave  recipient's  employing 
agency  as  die  beginning  of  the  period  of 
medical  emeigency  for  which  LWOP  or 
advanced  annual  or  aick  leave  was 
granted. 

(f)  A  leave  racipicaf*  en^iloying 
agency  ahall  aocept  die  transfer  of 
amnal  leave  fromieeve  donots 
eaqdoyad  by  <me  or  more  other  agende* 
when — 


(1)  A  iaarityoHnbarof  a  leave 
reorient  ia  eniptoyad  by  another  agency 
and  request*  the  trmwier  of  annual 
leave  to  the  leave  recipient 

(2)  In  die  {udgment  of  die  leave 
recipient's  employing  agency,  the 
amount  of  anmial  leave  transferred  from 
leave  donor*  employed  by  the  leave 
reci}Nait's  employing  agency  may  not  be 
sufficient  to  meet  die  needs  fA  the  leave 
recipient  or 

(3)  In  the  judgment  of  die  leave 
recipient's  employing  agency, 
acceptance  of  leave  transferred  from 
another  agency  would  further  the 
purpose  of  the  voluntary  leave  transfer 
program. 

(g)  The  employing  agency  of  a  leave 
donor  who  wishes  to  donate  annual 
leave  to  a  leave  recipient  in  another 
agency  shall  verify  the  availabilify  of 
annual  leave  in  the  leave  donor's  annual 
leave  account  determine  that  the 
amount  of  annual  leave  to  be  donated 
does  not  exceed  the  limitations  under 
S  030.900  of  this  part  and  ascertain  that 
the  leave  recipient's  employing  agency 
has  made  any  determination  that  may 
be  required  under  paragraph  (f)  of  this 
section.  Upon  satisfying  these 
requirements,  the  leave  dcmor's 
employing  agency  shall — 


(1)  Reduce  the  amount  of  annual  leave 
credited  to  the  leave  donor's  annual 
leave  account  as  appropriate;  and 

(2)  Notify  the  leave  recipient's 
employing  agency  in  ivriting  of  the 
amount  of  amwal  leave  to  be  credited  to 
the  leave  recipient's  annual  leave 
account 

{030^07    Accrual  of  annual  and  sick 


(a)  Except  as  odierwise  provided  in 
this  section,  while  an  employee  is  in  a 
transferred  leave  status,  annual  and  sick 
leave  shall  accrue  to  the  credit  of  the 
employee  at  the  same  rate  as  if  the 
employee  were  then  in  a  paid  leave 
status  under  subchapter  1  of  chapter  03 
of  title  5.  United  States  Code,  except 
diat— 

(1)  The  maximum  amount  of  annual 
leave  that  may  be  aocraed  by  an 
employee  while  in  a  transfoied  leave 
status  in  connection  with  any  particular 
medical  emergency  may  not  exceed  40 
hours  (or,  in  the  case  of  a  part-time 
employee  or  an  emplojwe  with  an 
uncommon  tour  of  dnfy.  the  average 
number  of  hours  of  vmk  in  the 
employee's  waddy  schedided  tour  of 
duty);  and 

(2)  Hm  maximum  amount  of  sick 
'  leave  that  may  be  accrued  by  an 

employee  while  in  a  transfened  leave 
status  in  connection  with  any  particular 
medical  tanergency  may  not  exceed  40 
hmua  (or.  in  ^  case  of  a  part-time 
employee  at  an  employee  with  an 
uncommon  tour  of  duty,  the  average 
numbo' of  hours  of  work  in  the 
employee's  weekly  scheduled  tour  of 
duty). 

(b)  Any  annual  or  sick  leave  accrued 
by  an  eii4>loyee  under  this  section — 

(1)  Shall  be  credited  to  annual  or  sick 
leave  account  as  appropriate,  separate 
from  any  leave  account  of  the  employee 
under  subchapter  I  of  diapter  03  of  title 
5,  United  States  Code;  and 

(2)  Shall  not  become  available  for  use 
by  the  employee,  and  may  not  otherwise 
be  taken  into  account  under  subchapter 
1  of  chapter  03  of  tide  5,  United  States 
Code,  until,  under  paragraph  (c)  of  this 
section,  it  is  transferred  to  the 
appropriate  leave  accoimt  of  the 
employee  imder  subchapter  1  of  chapter 
03  of  titie  5.  United  States  Code. 

(c)  Any  annual  or  sick  leave  accrued 
by  an  employee  under  this  section  shall 
be  transferred  to  the  appropriate  leave 
account  of  the  employee  under 
subchapter  I  of  chapter  03  of  title  5, 
United  States  Code,  effective  as  of  the 
beginning  of  the  first  applicable  pay 
period  banning  after  the  date  on  which 
the  employee's  medical  emergency 
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terminates  as  described  in  1 830.910(a) 
(2)  and  (3)  of  this  part 

(d)  If  the  employee's  medical 
emergency  terminates  as  described  in 
I  e3a910(a)(l)  of  this  part,  no  leave  shall 
be  credited  to  the  employee  under  this 
section. 


fMOiSOS   Umltatlona  on 


(a)  In  any  one  leave  year,  a  leave 
donor  may  donate  no  more  than  a  total 
of  one-ha^  of  the  amount  of  annual 
leave  he  or  she  would  be  entitled  to 
accrue  during  the  leave  year  in  which 
the  donation  is  made. 

(b)  In  the  case  of  a  leave  donor  who  is 
projected  to  have  annual  leave  that 
otherwise  would  be  subiect  to  forfeiture 
at  the  end  of  the  leave  year  under  5 
U.S.C  8304(a).  the  maximum  amount  of 
annual  leave  that  may  be  donated 
during  the  leave  year  shall  be  the  lesser 
of- 

(1)  One-half  of  the  amount  of  annual 
leave  he  or  she  would  be  entitled  to 
accrue  during  the  leave  year  in  which 
the  donation  is  made;  or 

(2)  The  number  of  hours  remaining  in 
the  leave  year  (as  of  the  date  of  the 
tranafer)  ror  which  the  leave  donor  is 
sdiedulod  to  %vork  and  receive  pay. 

(c)  Bach  agency  shall  establish  written 
criteria  fbr  waiving  the  DmHatlons  on 
donating  annual  leave  under  paragraphs 
(a)  and  (b)  of  this  section  is  unusual 
circumstances.  Any  such  waiver  shall  be 
documented  in  writing. 

ftlOLMt   UaeeftranalSfredanMiallaawa. 

(a)  A  leave  recipient  may  use  annual 
leave  transferred  to  his  or  her  annual 
leave  account  under  1 830J00  of  this 
part  in  the  same  manner  and  for  the 
same  purnoses  as  if  he  or  she  had 
accrued  tlie  annual  leave  under  5  U.S.C 
6303,  except  that  any  annual  or  sick 
leave  accrued  or  accumulated  (prior  to 
the  date  the  application  to  become  a 
leave  recipient  waa  approved)  and 
available  for  use  during  the  nMdical 
emergency  must  be  exbauated  before 
any  transianad  annual  laave  may  be 
uaed. 

(b)  The  approval  and  uae  of 
transferred  annual  leave  shall  be  subtect 
to  all  of  the  conditions  and  requirements 
imposed  by  chapter  68  of  title  5.  United 
SUtes  Code.  Part  630  of  this  chapter, 
and  the  employing  agency  on  the 
approval  and  uae  of  annual  leeve 
accrued  under  5  U.8.C  8303,  except  that 
transferred  annual  leave  may 
accumulate  without  regard  to  the 
llmitaUon  imposed  by  5  U.S.C  6304(a). 

(c)  Tranafarred  annual  laave  may  not 
b^—  «•;••<         .    .• ..  •    • 


(1)  Transferred  to  another  leave 
recipient  under  thla  subpart  except  aa 
provided  in  |  830Jni(e)(3)  of  this  part 

(2)  Included  in  a  lump-s«m)  payment 
under  5  U.8.C.  5551  or  5552:  or 

(3)  Made  available  for  recredit  under  5 
U.S.C  6308  upon  reemployment  by  a 
Federal  agency. 

I818J10   Ti 


(a)  The  medical  emergency  affecting  a 
leave  recipient  shall  taimlnat*— 

(1)  When  the  leave  recipient's  Federal 
service  is  terminated; 

(2)  At  the  end  of  the  biweekly  pay 
period  in  which  the  leave  recipient's 
employing  agency  receives  written 
notice  from  die  leave  recipient  or  from  a 
personal  representative  of  the  leeve 
recipient  that  the  leave  recipient  ia  no 
longer  affected  by  a  medical  emergency; 

(3)  At  the  end  of  the  biweekly  pay 
period  in  which  the  leave  redpiienf  s 
employing  agency  determines,  after 
Dvritten  notice  and  raportnnlty  for  the 
leave  recipient  (or.  if  appropriate,  a 
personal  representaUve  of  the  leave 
recipient)  to  anawer  orally  or  in  writing, 
that  the  leave  recipient  is  no  longer 
affected  by  a  medical  emergencjr;  or 

(4)  At  the  end  of  the  biweekly  pey 
period  in  which  the  leave  recipient's 
employing  agency  receives  notice  that 
the  Oikm  of  Paraoonel  ManagenMnt  haa 
approved  an  application  for  dlaabilihr 
retirement  for  the  leave  recipient  under 
the  Civil  Service  Retirement  System  or 
the  Federal  Employees'  Retirement 
System. 

(b)  The  leave  recipient's  employing 
agency  shall  continuously  monitor  the 
status  of  the  medical  emergency 
affecting  the  leave  recipient  to  enaore 
that  the  leave  recipient  continues  to  be 
affected  by  a  medical  emergency. 

(c)  When  the  medical  emergency 
affecting  a  leave  recipient  terminates,  no 
further  requests  for  tranafer  of  annual 
leave  to  the  leave  recipient  mav  be 
granted,  and  any  umuied  transferred 
annual  leave  remaining  to  the  credit  of 
the  leave  recipient  shall  be  restored  to 
the  leave  donors  under  i  830.911  of  this 

|tl6l»11 


(a)  Under  procedures  established  by 
the  leave  recipient's  employing  agency, 
any  transferred  annual  leave  remaining 
to  the  credit  of  a  leeve  recipient  when 
the  medical  emergency  terminates  shall 
be  restored,  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section  and  to  the 
extent  administratively  feasible,  by 
transfer  to  the  annual  leave  eocoonts  of 
leave  donors  who.  on  the  date  leave 
restoretion  is  made,  are  employed  by  a 


Federal  agency  and  subfect  to  chapter 
83  of  title  5.  United  States  Code. 

(b)  The  amount  of  imused  transferred 
annual  leave  to  be  restored  to  eech 
leave  donor  shall  be  determined  as 
follows: 

(1)  Divide  the  number  of  hours  of 
unused  transferred  annual  leave  by  the 
total  number  of  hours  of  annual  leave 
transferred  to  the  leeve  recipient 

(2)  Multiply  die  ratio  obtained  in 
paragraph  (bHl)  of  this  section  by  the 
number  of  hours  of  annual  leave 
transfened  by  each  leave  donor  eligible 
for  restoration  under  paragraph  (a)  oS 
this  section:  and 

(3)  Round  the  reanlt  obtained  in 
paragraph  (b)(2)  of  this  section  to  the 
nearest  increment  of  time  established  by 
the  leave  donor's  employing  agency  to 
account  for  annual  leave. 

(c)  If  the  total  number  of  eligible  leave 
donors  exoeeda  the  total  numbw  of 
hours  of  annual  leave  to  be  restored,  no 
unused  transferred  annual  leave  shall  be 
restored.  In  no  case  shall  the  amount  of 
annual  leave  restored  to  a  leave  donm 
exceed  the  amount  transferred  to  the     . 
leave  recipient  by  the  leave  donor. 

(d)  If  the  leave  donor  retires  from 
Federal  service,  dies,  or  is  otherwise 
separated  from  Federal  service  before 
the  date  unused  transferred  annual 
leave  can  be  restored,  the  emplojring 
agency  of  the  leave  recipient  shall  not  '^ 
restore  the  unused  tranafarred  annual 
leave. 

(e)  At  die  election  of  the  leave  donor, 
unusm)  transferred  annual  leave 
restored  to  the  leave  donor  under 
paragraph  (a)  of  this  section  may  be 
restored  by— 

(1)  Crediting  the  restored  annual  leave 
to  the  leave  donor's  annual  leave 
account  in  the  current  leave  year; 

(2)  Crediting  the  restored  annual  leave 
to  the  leave  donor's  annual  leave 
account  effective  as  of  the  first  day  of 
the  first  leave  year  beginning  after  the 
date  of  election:  or 

(3)  Donating  such  leave  in  whole  or 
part  to  another  leave  recipient 

(f)  If  a  leave  donor  elects  to  donate 
only  part  of  his  or  her  restored  leave  to 
another  leave  recipient  under  paragraph 
(eH3)  of  this  section,  the  donor  may  elect 
to  have  the  remaining  leave  credited  to 
the  leave  donor's  annual  leave  account 
uiuler  paragraph  (e)(1)  or  (e)(2)  of  this   . 
section. 

(g)  Transferred  annual  leave  restored 
to  me  account  of  a  lea ve  donor  under 
paragraph  (a)  (1)  or  (2)  of  this  section 
shall  be  subfect  to  the  limitation 
imposed  by  S  U.SXI  8304(a)  at  (he  end  of 
the  leave  year  in  which  the  restored 
leave  is  credited  to  the  leave  donor  s 
annual  leave  account 
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I630J12    ProMbWonofeoefCion. 

(a)  An  employee  may  not  directiy  or 
indirectly  intimidate,  threaten,  or  coerce, 
or  attempt  to  intimidate,  threaten,  or 
coerce,  any  other  employee  for  the 
purpose  of  interfering  with  any  right 
such  employee  may  have  with  respect  to 
donating,  receiving,  or  using  annual 
leave  under  this  subpart 

(b)  For  the  purpose  of  paragraph  (a)  of 
this  section,  the  term  "intimidate, 
dueaten.  or  coerce"  includes  promising 
to  confer  or  omferring  any  boiefit  (such 
as  an  appointment  or  promotion  or 
compensation)  or  effecting  or 
threatening  to  effect  any  reprisal  (such 
as  deprivation  of  appointment 
promotion,  or  compensation). 

1630.813  Racordaandraporla. 

(a)  The  Office  of  Personnel 
Management  (OPM)  shall  require 
agencies  to  maintain  records  and  may 
require  agencies  to  report  pertinent 
information  to  OFM  concerning  the 
administration  of  the  voluntary  leave 
transfer  program  for  the  purpose  of 
evaluating  the  desirability,  feasibility, 
and  cost  of  a  voluntary  leave  transfer 
program. 

(b)  Agencies  shall  maintain  the 
following  information: 

(1)  The  number  of  applications 
approved  for  medical  emergencies 
affecting  the  employee  and  the  number 
of  applications  approved  for  medical 
emergencies  affecting  an  employee's 
family  member 

(2)  The  grade  or  pay  level  of  each 
leave  recipient  and  leave  donor 

(3)  The  total  amount  of  annual  leave 
transferred  to  each  leave  recipient's 
annual  leave  account 

(4)  The  total  amount  of  transferred 
annual  leave  used  by  eadi  leave 
recipient 

(5)  The  estimated  direct  and  indirect 
costs  of  processing  leave  transfer 
requests,  transferring  leave  between  the 
accounts  of  leave  donors  and  leave 
recipients,  monitoring  the  use  of 
transferred  leave,  restoring  unused 
leave  to  the  accounts  of  leave  donors, 
and  other  activities  related  to 
administering  the  voluntary  leave 
transfer  program;  and 

(6)  Any  additional  information  OPM 
may  require. 

9630.814  Continuation  of  temporary  leave 


§630.815   Tannlnatton  of  voluntary 


Until  each  agency  establishes 
procedures  to  administer  the  voluntary 
leave  transfer  program  established 
under  5  U.S.C  6332.  Pub.  L 100-566,  and 
this  subpart  the  temporary  leave 
transfer  program  authorized  by  Public 
Laws  100-102  and  100-440  shall  remain 
in  effect 


(a)  The  voluntary  leave  transfer 
program  shall  terminate  on  October  31. 
1993. 

(b)  If  the  voluntary  leave  transfer 
program  terminates  before  the 
termination  of  the  medical  emergency 
affecting  a  leave  recipient  any  annual 
leave  transferred  to  the  leave  recipient 
before  the  termination  of  the  voluntary 
leave  transfer  program  shall  remain 
available  for  use  b^  the  leave  recipient 
until  the  termination  of  the  medical 
emergency. 
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DEPAfmiENT  OF  AGRICULTURE 

AnbiMl  end  Ptant  HmWi  inapactlon 
S«rvl08 

7CFRPart201 

[OockatNa  88-001]  ■_■- 

Tadarii  fjiMl  Art  RawJatJona 

aQPlCV;  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Announcement  of  effective  date 
of  interim  rule. 


:  This  document  announces  an 
effective  date  of  January  1, 1989,  for  the 
interim  rule  removing  the  origin  staining 
requirements  for  seed  of  alfaUia  or  red 
clover  grown  in  Canada  and  imported 
into  the  United  States.  The  interim  rule, 
previously  published  in  the  Federal 
Register,  provided  that  it  would  become 
effective  upon  the  entry  into  force  of  the 
United  States-Canada  Free-Trade 
Agreement  The  Agreement  entered  into 
force  on  January  1. 1989,  and 
accordingly,  the  interim  rule  is  effective 
that  date. 

EFFECnvc  date:  The  effective  date  of 
the  interim  rule  and  request  for 
comments  published  in  the  Federal 
Register  on  December  sa  1988  (53  FR 
52973)  is  January  1. 1989.  Written 
comments  must  be  postmarked  or 
received  on  or  before  February  28, 1989. 
Aooncsscs:  Send  an  original  and  two 
copies  of  written  comments  to  Helene  R 
Wright  Chief,  Regulatory  Analysis  and 
Development  PPD.  AmiS,  USDA. 
Room  866,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  88-208.  Comments  received 
may  be  inspected  at  USDA,  Room  1141, 
South  Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  pjn.,  Monday  through 
Friday,  except  holidays. 


FOR  RMTHER  INFOIIMATWN  CONTACT: 

Frank  E.  Cooper.  Senior  Operations 
Officer,  Port  Operations.  n>Q.  APHIS, 
USDA,  Room  632,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8393. 


Background 

In  an  interim  rule  pubUshed  in  the 
Federal  Register  on  December  3a  1988 
(53  FR  52973),  Docket  No.  88-206,  we 
amended  the  Federal  Seed  Act 
Regulations  (the  regulations)  by 
removing  the  requirement  that  one 
p«cent  of  each  container  of  seed  of 
alfalfa  or  red  clover  grown  in  the 
Dominion  of  Canada  and  imported  into 
the  United  States  be  stained  violet  In 
that  document  we  explained  that  the 
rule  would  become  effective  upon  the 
entry  into  force  of  the  United  States- 
Canada  Free-Trade  Agreement  (FTA) 
and  that  we  would  publish  a  document 
in  the  Federd  Regl^ar  announcing  the 
effective  date  of  rule.  We  further  stated 
that  the  Office  of  die  United  States 
Trade  Representative  would  ctmfirm  in 
a  Federal  Register  notice  the  precise 
date  of  the  FTA's  entry  into  force.  We 
anticipated  that  the  FTA  would  enter 
into  force  on  January  1, 1989. 

In  a  notice  published  in  the  Federal 
Register  on  January  6. 1989  (54  FR  505), 
the  United  States  "Trade  Representative 
confirmed  that  the  FTA  entered  into 
force  on  January  1, 1909.  Accordingly, 
this  dociunent  announces  January  1, 
1989,  as  the  effective  date  of  the  interim 
rule. 

We  %nU  consider  comments  postmarked  or 
received  on  or  before  February  28, 1989. 

Done  in  Washington.  DC  tliis  28t)i  day  of 
January  1989. 

f  „— , --  ur   ^»» 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  89-2226  Filed  1-30-89:  8:45  am] 
aajJNG  CODE  a4io-3«.« 


Agricultural  Marfteting  Sarvica 
7CFRPart979 

Malona  Groam  In  South  Taxaa; 
Expanaaa  and  Aaaaasmant  Rats 

AOENCV:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Fmal  rule. 


r.  Hiis  final  rule  regarding 
South  Texas  melons  authorizes 
expenses  and  estabUshes  an  assessment 
rate  under  Mariceting  Order  979  for  the 
1988-89  fiscal  period  Authorization  of 
this  budget  will  allow  the  South  Texas 
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Melon  CommittM  to  incur  axpMMM 
r«atooable  and  nacasMry  to  adminiatar 
the  program.  Punda  for  tl^  program  are 
derived  from  aaaeaamenta  on  handlers. 
■WCIIKa  DATI:  October  1. 1868  throu^ 
September  30. 1888. 


kTIOM  OOMTACTt 

Robert  P.  Matthews,  Marketing  Order 
Administration  Branch.  Fruit  and 
VegeUble  Diviaion.  AMa  USDA.  P.a 
Box  884S8,  Room  2S2S-S.  Waahington. 
DC  20080-6450.  telephone  202-447-M31. 
mtfUMmmn^m  mfomumott.  Thia  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Mariietii^  Order  Na  079  (7 
CFR  Part  878).  regulating  the  handling  of 
melons  grown  In  South  Texas.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C  601-674).  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12201  and 
Departmental  Regulation  1512-1  and  has 
been  detennined  to  be  a  "non-maior^ 
rule  under  criteria  ooatainad  therein. 

Pursuant  to  requirements  set  forth  In 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesaaa  will  not  be  unduly 
or  disproportionataly  burdened. 
Marketing  orders  iaeued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  eaaentlally  small 
entitles  acting  on  their  own  bchall 
Thus,  bodi  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  SS  handlers 
of  Texas  melons  under  this  marketing 
order,  and  approximately  70  producers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Boslaeee 
Administration  (IS  CFR  121  J)  as  those 
having  annual  groaa  revenuae  Uu  the 
last  three  years  of  less  than  MXXOOO. 
and  small  agricultural  servloe  firms  u* 
defined  as  those  whoee  groes  annual 
receipts  an  less  than  tiJSOOjOOO.  The 
majority  of  the  handler*  and  producers 
may  be  classified  as  small  entities. 

Tlie  marketing  order  requires  that  an 
annual  budget  of  expenses  be  prepared 
by  the  committee  and  submitted  to  the 
Department  of  Agriculture  for  approval. 
The  members  of  the  coomittac  an 
handlers  and  producer*  ol  ■stoos.  They 
are  familiar  with  the  nn— lUes's  needs 
and  with  the  coals  for  aood*.  aervloee 
ind  personnel  in  their  local  area  and  ara 
thus  in  a  poaiUon  to  fomulata  an 


appropriate  budget  The  budget  was 
formulated  and  discussed  In  a  pubUc 
meeting.  Thua.  all  direcdy  affected 
persofu  have  had  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recoouaended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  regulated  melons.  Because 
that  rate  is  applied  to  actual  ahipments. 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  befora  the  season  starts,  and 
expenees  ara  incurred  on  a  continuous 
basis.  Therafora,  budget  and  assessment 
rate  approval  muat  be  expedited  so  that 
the  committee  will  have  nmds  to  pay  its 
expenses. 

The  South  Texas  Melon  Committee 
met  on  November  1. 1868,  and 
unanimously  recommended  a  1868-80 
budget  of  $306,438.  This  total  exoeede 
last  year's  budget  of  1251311  by  156,627, 
raflecting  an  incraase  in  production 
research  pro)ect  expenses  from  $50,723 
to  9104.386.  Administrative  expenses  ara 
up  ^517  tnm  last  year  to  $84^040,  and 
promotion  eiqMnsas  have  been  reduced 
9565  to  tUOAXX 

The  committee  also  unanimously 
recommended  an  assessment  rate  of  4 
cents  per  carton,  down  one  cent  from 
the  1967-68  rate.  The  recommended 
assessment  rata,  whan  applied  to 
anticipated  ragulatad  shipments  of  7  J 
million  cartons,  wouldyield  9306J00  in 
assessment  revenue.  This  amount  udien 
added  to  9436  from  the  reaerve,  would 
be  adequate  to  cover  budgeted 
expenses.  The  current  reeerve  minus 
9436  wotdd  result  in  a  yearand  reserve 
of  9362.353.This  total  is  wldiin  die  Umit 
of  two  fiscal  perioda'  expanaea  allowed 
by  the  order. 

While  this  action  would  impose  some 
additional  coats  on  handler*,  the  costs 
ara  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  pasaed  on  to  producer*. 
Hoifvever,  theee  ooets  would  be 
significantly  offset  by  the  benefits 
derived  irom  the  operatjon  of  the 
marketing  order,  liierefore.  the 
Admtariatrator  of  AMS  haa  detennined 
Utat  thia  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  snail  entiti**. 

A  propoeed  rule  was  published  in  the 
Fadanl  RagialBv  (S3  PR  40158.  Dooember 
6, 1086).  That  dowimant  contained  a 
propoaal  to  add  1 079.211  to  establiah 
expenaes  and  an  assessoient  rat*  for  the 
South  Texas  Melon  Committee.  The 
proposal  provided  tliat  interaaled 
persons  could  file  comments  through 
December  16. 1066.  Nona  ware  rac^vad. 


It  is  hereby  found  that  the  specified 
expenaes  ara  reaaofuible  and  likely  to 
be  incurred  and  that  such  expenses  and 
the  specified  assessment  rate  to  cover 
such  expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  action  should  be  expedited 
becauee  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  ara  incurred  on  a  continuous 
basis.  In  additioa  handlen  are  aware  of 
thia  action  which  was  recommended  by 
the  committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C  553). 

List  of  Subiacts  in  7  CFR  Part  979 

Marketing  agreements  and  orders, 
melons  (Texas). 

For  the  reasons  aet  forth  in  the 
preamble.  7  CFR  Part  879  is  hereby 
amended  as  follows: 

PART  979-IIEI.ONS  GROWN  M 
80UTHTEXA8 

1.  The  authority  citation  for  7  CFR 
Part  979  oontinoes  to  read  as  follows: 

Aathocity:  Sacs.  1-18, 48  Stat  St  a* 
amended:  7  U.S.C  001-874. 

2.  Section  979.211  is  added  to  reiad  as 
follows: 

Expenses  of  9306.436  by  die  South 
Texas  Melon  Committee  ara  authoriied 
and  an  assessment  rate  of  90M  per 
carton  ot  regulated  melona  is 
established  for  the  fiacal  period  ending 
September  30, 1988.  Unexpended  funcb 
may  be  carried  over  as  a  reserve. 

Dated:  January  26, 1888. 
IfVOBaai  |.  Doyls. 

AsMociatm  Deputy  Dinctor.  Fruit  and 
VagBtabh  DiviBion. 

(FR  Doc.  ae-Z222  FUad  l-ao-ao:  845  am] 
I00MS«« 


Rural  ElactiincaUun  Adii*iiatratloii 

7CFR  Part  1772 

REA  Bulalln  949-22,  REA 
SpecWicaHOii  for  Voice  Fiwpiency 


r  Rural  Electrification 
Adadnistratlaa  USDA. 
action:  Final  rule. 


:  The  Rural  Electrification 
Adminl»tratioa  (RBA)  hereby  amende  7 
CFR  1772.07,  Incorporation  by  Reference 
of  Telephone  Standards  and 


Specifications  by  issuing  revised 
Bulletin  345-22,  REA  Specification  for 
Voice  Frequency  Loading  Coils,  PE-26. 
The  specification  has  been  revised  to: 
(1)  Allow  use  of  mini  loading  coils:  (2) 
establish  performance  requirements  for 
mini  loading  coils;  (3)  allow  use  of  a 
universal  loading  coil;  (4)  clarify  the 
quantify  of  test  samples:  (5)  eliminate 
fiiel  oil  from  the  enviromnental  tests; 
and  (6)  update  the  specification  to 
reflect  current  industry  standards.  This 
action  allows  REA  borrowere  to  install  a 
full  range  of  loading  coils  at  reduced 
loading  coil  costs  widiout  degradation  in 
loading  coil  qualify.  The  revision  will 
not  adversely  affect  load  coil 
manufacturen  because  no  design 
changea  in  presently  manufactured 
products  will  be  required. 
8PVICMV8  DATE  January  19. 108a 
PON  RMTNCn  INFORMATION  CONTACTt 

W.  F.  Albrecht  Director, 
Telecommunications  Staff  Division. 
Rural  Electrification  Administration. 
Room  2835.  SouUi  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  2025&-150a  telephone  (202)  382- 
8863.  The  Impact  Analysis  describing 
the  options  considered  in  developing 
this  rule  and  die  impact  on 
implementing  each  option  is  available 
on  request  bom  the  above  office. 
OUPPLBMNTAIIV  —"OWMATION.  Pursuant 
to  the  Rural  Electrification  Act  as 
amended  (7  U.S.C  001  et  seq.),  REA 
hereby  amends  7  CFR  1772J87, 
Incorporation  by  Reference  of 
Telephone  Standards  and 
Specifications,  by  incorporating  by 
reference  a  revised  Bulletin  345-22 
(previous  issue  dated  October  1978). 
REA  ^ledfication  for  Voice  Frequency 
Loadii^  Coils.  PE-26.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  on 
December  30, 1983.  These  materials  are 
incorporated  as  they  existed  on  the  date 
of  the  approval  and  a  notice  of  any 
change  in  these  materials  will  be 
published  in  die  Federal  Register. 
Copies  of  the  bulletin  are  available  upon 
request  bom  the  address  stated  above. 
It  is  also  available  for  inspection  at  the 
Office  of  the  Federal  Register 
Information  Center,  Room  8401. 1101 L 
Street  N.W..  Washington.  DC  20406. 

This  action  wiU  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  (3)  result  in  significant  adverse 
effects  on  competition,  employment 
investment  or  productivity,  innovation, 
or  on  the  abilify  of  the  United  States- 
based  enterprises  to  compete  with 


foreign-based  enterprises  in  domestic  or 
export  markets  and,  therefore,  has  been 
determined  to  be  "not  major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibilify  Act 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantiy  affecting  the 
qualify  of  the  human  environment  under 
die  National  Environmental  Policy  Act 
of  1960  (42  U.S.C.  432  et  seq.  (1976))  and, 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment 

This  regulation  contains  no 
information  or  record  keeping 
requirement  which  requires  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.a  3507  er  5e9.). 

Th^  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10351.  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10352,  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  Final  Rule  related  Notice 
to  7  CFR  Part  3015.  Subpart  V  (50  FR 
47034,  November  14. 1085).  this  program 
is  excluded  bom  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

REA  has  issued  a  series  of 
publications  tided  "bulletins"  whidi 
serve  to  implement  the  policy, 
procedures,  and  requirements  for 
administering  its  loans  and  loan 
guarantee  programs  and  the  securify 
instruments  which  provide  for  and 
secure  REA  financing.  In  the  bulletin 
series  REA  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  REA 
loan  funds.  REA  is  revising  Bulletin  345- 
22.  REA  Specification  for  Voice 
F^quency  Loading  Coils.  PE-26.  This 
specification  was  last  issued  in  October 
197&  Tlie  PE-28  designation  is  an 
arbitrary  set  of  letten  and  numben 
assigned  by  REA  to  identify  telephone 
materials  and  equipment  specifications. 

The  controlling  objective  in  designing 
a  telephone  system  is  to  provide 
adequate  transmission  between  any  two 
subscriben  wherever  located.  Loading 
coUs  are  used  in  situations  where  the 
estimated  level  of  transmission  for  a 
proposed  subscriber  line  design  does  not 
meet  the  limits  necessary  to  provide 
satisfactory  two-way  conversations,  and 
where  it  has  been  found  that  other 
means  of  improving  the  transmission  are 
not  satisfactory  bom  an  economic  point 
of  view  in  comparison  with  the  loaded 
subscriber  line. 

Requirements  for  the  design  and 
electrical  performance  of  mini  loading 
coils  resulted  from  extensive  laboratory 


testing  by  REA  personnel.  The  cturent 
REA  loading  coil  specification  does  not 
permit  the  use  of  mini  loading  coils.  This 
limitation  was  included  because  the 
performance  of  mini  loading  coils  had 
not  been  proven,  and  further  surge 
current  testing  was  needed.  The  testing 
has  been  completed  and  mini  loading 
coils  have  proven  satisfactory  in  field 
applications. 

Limits  were  set  forth  in  the  present 
specification  which  put  restrictions  on 
the  application  of  loading  coil 
assemblies  nvith  filled  plastic  cable 
stubs.  Hbe  cable  manufacturen  are  now 
making  filled  cable  stubs  capable  of 
being  installed  in  any  application 
without  danger  of  the  filling  compound 
dripping.  The  revised  specification 
incorporates  a  universtd  loading  coil 
assembly  for  all  appUcations. 

The  quantify  of  loading  coils  to  be 
tested  by  the  manufacturers  was  not 
clear  in  the  present  specificatioiL  The 
revision  eliininates  this  ambiguify. 

One  of  the  environmental  tests  in  the 
existing  specification  requires  the 
exposure  of  the  load  coil  filling 
compound  to  fiiel  oil.  and  that  the 
spedmen  cannot  increase  in  weight  by 
more  than  ten  percent  as  a  result  of  the 
exposure.  It  is  not  known  that  this  }a  not 
a  viable  test  and  the  test  has  been 
eliminated  in  die  revision. 

To  summarize,  die  revision  wilk  (1) 
Establish  REA  requirements  fat  both 
standard  and  mini  loading  coils  without 
affecting  the  current  designs  or 
manufacturing  techniques  of  loading  coil 
manufacturers,  (2)  provide  REA 
borrowen  use  of  a  universal  loading  coil 
assembly  for  all  types  of  installations  at 
a  reduced  cost  (3)  allow  borrowen  to 
select  the  type  of  loading  coil  which  best 
meets  their  need,  and  (4)  benefit  the 
REA  borrower  in  cost  savings  from  the 
use  of  mini  loading  coils.  This  would  be 
without  any  degradation  in  voice 
frequency  transmission. 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
August  10, 1086.  Volume  51.  No.  lOa 
Page  2955a  Several  interested  parties 
commented  on  this  proposal.  A 
summary  of  the  areas  addressed  in  their 
comments  is  as  follows: 

1.  Inductance  tolerance  limits  of  mini 
loading  coils  should  be  increased. 

2.  The  dc  resistance  of  the  66  mH  mini 
loading  coil  should  be  decreased  to  73 
ohms. 

3.  The  dielectric  strength  and 
dielectric  strength  design  capabilify 
requirements  for  mini  loadii^  coils 
should  be  decreased  to  3  kv  dc  and  5  kv 
dc,  respectively, 

4.  Current  surge  requirements  for  the 
mini  loading  coils  should  be  decreased 
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to  1000  wnpcrM  peak  for  the  00  mH  mini 
coils  snd  s  800  smpsras  psak  for  the  80 
mH  mini  ooiL 

5.  Ths  ovsrall  outside  diameter  of  the 
mini  loading  coils  should  be  Increased 
to  a  maximum  of  2.0  bicfaes. 
REA's  response  to  these  comments  is 
sumaariied  as  foHowK 

1.  Since  RBA  is  awars  diat  mini 
loading  coils  having  wider  inductance 
tolerance  limits  than  those  shown  in  the 
specification  are  providing  satisfactory 
field  performance  in  non-RBA  telephone 
systems,  RBA  will  widen  the  inductance 
tolerance  limits.  The  new  inductance 
tolerance  limits  for  the  mini  coils  will  be 
as  followr 

Inductance— Hini  Coil 


60  mH  coils 
SSmHcoUa 


N±aJnH 

m±XTnH 


2.  RBA  will  not  decrease  the  dc 
resistance  of  the  86  mH  mini  coil  from 
8.0  to  7.5  ohms  because  no  technical 
justiflcation  for  the  change  was 
presented  by  the  commentator. 

3.  The  reason  for  the  requested  change 
in  the  protection  requirements  was  that 
more  damage  to  the  wire  on  tiie  inside 
diaaieter  of  the  coil  would  occur  as  a 
resak  of  wire  type,  number,  or  wife 
turns  and  a  faster  fill  of  the  "window" 
thru  which  the  shuttle  and  slider  pass 


while  the  cod  is  being  wround.  In 
addition,  the  commentator  indicated  tfie 
number  of  wrire  turns  around  the  core  to 
achieve  the  required  inductance  is 
dependent  upon  the  inductance 
tolerance  limit 

Since  REA  U  going  to  widen  the 
inductance  tolerance.  REA  inferred  from 
the  comment  that  the  number  of  wire 
turns  can  be  reduced  reauhing  in  a 
•lower  filling  of  the  "window"  which  in 
turn  will  reduce  the  poesibihty  of 
damage  to  the  win  on  the  inside 
diameter  of  the  coiL  Therefoca.  REA  wtU 
not  decrease  the  dielectric  strength  and 
dielectric  strength  capability 
requireaieBts  far  the  mini  loading  coila. 

4.  REA  will  not  decrease  the  current 
surgs  requirements  of  the  mini  coils  to 
the  commentator's  recommended  values 
because  service  effecting  problems  as  a 
result  of  damage  from  Ug^tning  strlkee 
on  long  rural  subscriber  routee  is  our 
main  concern  widi  theee  products. 

Although  REA  did  not  decrease  the 
cxirrent  surge  requirements  as 
recommended  by  the  commentator.  REA 
will  change  the  surge  value  of  the  86  mH 
mini  coilfrom  1900  Amps  (peak)  to  1800 
Amps  (peak)  to  bring  the  current  ratio  of 
the  mini  coil  in  line  with  the  ( 
ratio  of  the  standard  coils. 


5.  Since  REA  is  aware  diat  mini  coils 
are  now  being  manufactured  and 
supplied  to  the  telephone  industry 
having  a  maximum  outside  diameter  of 
2.0  inches,  which  exceeds  tfie 
spedflcation  requirement,  and  are 
provid^  satisfactory  field  performance. 
REA  wm  change  the  proposed  1.5  inch 
maximum  outside  diameter  to  ZH  inch 
maximum  outside  diameter. 

list  of  Sabjecls  la  7  CFR  Part  1772 

Loan  Programa— Communications, 
Telecoaununications.  Telephone. 
Incorporation  by  reference. 

Pwt  1772-(AMENDCO] 

In  view  of  die  above,  REA  hereby 
amends  7  CFR  Part  1772  by  issuing  a 
revised  Bulletin  345-2Z 

1.  The  authority  citation  for  Part  1772 
continues  to  read  as  follows: 

7  U  Jil  901  at  seq.  7  US.C  1021 


»tt9q. 

t.  The  table  in  1 1772J7  is  amended 
by  revising  the  entry  for  BuOetin  345-22 
to  read  as  foUowe: 


i1772J7 


RCA 

BuMIn 
No. 


S4S-«t 


Na 


sc-as 


JWilSSS. 


TMaet 


REA 


Dated:  |aauary  19. 1990. 
lackVaaMaik. 
AcUa$AilminMrator, 
|FR  Doc  «-17«a  PUwi  t-ao-Sft  au  aa| 


OCPARTMDfT  OP  JUtnCC 


•  CPRPwttlO 
IMONiaaaaRll 


:  Inunigration  and  Naturalisation 
Service,  Juatice. 

Final  rule. 


:  Section  210(b)(3)(BUii)  of  the 
Immigration  Reform  and  Control  Act  of 
1006  (IRCA).  Pub.  L  00-803.  provides  for 
the  Attorney  Genersl  to  promulgate 


regulations  relative  to  securing  timely 
production  of  employment  records  from 
employen  or  farm  labor  contracton 
under  the  Special  Agricultural  Worker 
(SAW)  program.  This  rule  adopts  as 
final  the  interim  rule  published  at  53  PR 
27335  Qulv  2a  1008)  with  changes 
resulting  mun  a  review  of  the  comments 
received  and  the  Sovice's  operational 
experience  with  the  SAW  program. 
I OATK  January  31. 1000. 


Aaron  Bodin.  Deputy  Assistant 
Commissioner.  Spedah  Agricultural 
Worken  (SAW),  (202)  786-8e5& 

1 210J(b)(4)  is  added  to  establish 
procedures  to  secure  the  timely 
production  of  employment  records  from 
employen  or  farm  labor  contracton 
under  the  Special  Agricultural  Worker 
(SAW)  program.  This  rule  provides  for 
the  use  of  regulatory  procedures  already 
in  place  at  8  CFR  287.4(aK2)  which 
enable  the  Service  to  "issue  s  subpoena 


requiring  the  attendance  of  witnesses  or 
the  production  of  documentary 
evidence,  or  both,  for  use  in  any 
proceeding  under  this  Chapter,  other 
than  under  Part  335  of  this  Chapter,  or 
any  application  made  ancillary  to  the 
proceedings." 

Written  comments  were  received  from 
a  number  of  individuals  and 
organizations  in  response  to  the  interim 
rule  published  at  63  FR  27335  on  July  2a 
1968.  Several  commentora  wrote  on 
behalf  of  a  variety  of  employen  and 
growera  aaaodatiotts.  as  well  as  special 
interest  groups  concerned  with  the  rights 
of  migrant  and  seasonal  agricultiual 
worken.  The  Service  appreciates  the 
constractive  intent  of  the  comments, 
suggestions,  and  recommendations 
submitted  and  wishes  to  thank  all 
parties  for  their  interest. 

All  conunentore  agreed  that  a  need 
exists  to  compel  production  of 
employment  records  from  employen 
who  are  reluctant  or  unwilling  to 
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provide  audi  records  to  SAW 
applicants.  However,  several 
commenton  objected  to  the  procedures 
to  secure  employment  records  outlined 
in  the  interim  rule  as  being 
overburdensome  for  the  applicant,  and 
kiconsistent  with  Congressional  intent 
in  legislating  the  SAW  provisions  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA). 

Concern  was  expressed  that  die 
Service  would  resort  to  the  subpoena 
issuance  process  only  after  an 
application  has  been  filed,  an  interview 
has  been  conducted,  the  applicant's 
testimony  appean  credible  and  the 
Service  has  determined  that  the 
application  cannot  be  adjudicated  in  the 
absence  of  the  employment  records. 
Some  commentora  suggested  tiiat  this  is 
too  late  in  the  apphcation  process  to 
benefit  the  applicant  and  recommended 
that  the  subpoena  issuing  process  be 
made  available  at  the  outset  of  the 
application  process  when  die  need  to 
establish  a  claim  to  SAW  status  is  most 
criticaL  The  Service  does  not  take  its 
subpoena  power  hghdy  and  sedcs  to 
ensure  that  every  attempt  has  been 
made  to  secure  employment  records 
before  it  issues  a  subpoena  to  an 
employer  or  farm  labor  contractor.  The 
interview  is  necessary  to  determine  if 
the  application  is  ap|Ht)vable  in  the 
abaence  of  the  employment  records  or. 
conversely,  if  it  is  deniable  for  reasons 
having  to  do  with  other  than 
employment  (e.g..  if  appUcant  is  not 
admissible  to  the  United  States  as  an 
immigrant). 

Several  commenton  objected  to  the 
prerequisite  that  the  Service  must 
determine  that  the  application  cannot  be 
adjudicated  in  the  absence  of  the 
employer  or  farm  labor  contractor 
records.  They  atated  that  if  an  applicant 
has  given  credible  testimony  in  support 
of  his  or  her  claim  for  SAW  status  at  die 
interview,  the  Service  should  approve 
the  application,  notwithstanding  the 
absence  of  employment  records.  Both 
the  statute  and  governing  regulations 
require  documentary  evidence  of 
employment  apart  from  the  api^cant's 
own  testimony.  The  intention  of  the 
Service  in  this  provision  is  to  require  the 
production  of  records  only  if  the 
application  cannot  be  approved  without 
them.  That  is.  if  documentation  other 
than  employment  records  is  presented 
from  which  the  performance  of 
qualifying  employment  may  be  inferred, 
the  application  would  be  approved,  if 
othemise  approvable.  without  resort  to 
the  use  of  subpoena  authority.  The 
Service  trusts  that  the  intent  of  this 
provision  will  be  clarified  by 


substituting  the  term  "approved"  for 
"adjudicated". 

The  majority  of  commenton 
expressed  objection  to  grantiiig  District 
Directon  discretion  in  issuing  a 
subpoena  to  uncooperative  employen 
and  urged  that  Disfrict  Directon  be 
requirM)  to  issue  a  siid>poena  to 
employen  wdio  fail  to  produce 
employment  records  after  unsuccessful 
attempts  for  voluntary  compliance.  One 
commentor  supported  the  exerdse  of  the 
District  Director's  discretion  in  this  area 
and  suggested  that  the  Service  establish 
some  prerequisites  to  be  met  by  the 
applicant  before  an  employer  is 
subpoenaed  to  produce  employment 
records.  The  Service  has  carefully 
considered  these  comments  and  is 
modifying  its  positions  to  require 
District  Directon  to  issue  a  subpoena  in 
cases  where  the  applicant  has  met  all  of 
the  conditions  set  forth  in  this  final  rule 
and  atiempts  for  voluntary  compliance 
have  been  unsuccessful 

Some  commenton  suggested  that  the 
final  rule  state  explidtiy  what  types  of 
employment  records  the  Service  will  try 
to  secure.  They  also  stated  that  the 
demand  for  employment  information 
should  not  be  limited  to  employment 
records,  but  should  indude  affidavits, 
other  written  statements,  oral 
communications,  depositions  and  any 
other  form  of  evidence.  Tlie  statute 
provides  that  these  regulations  shall 
secure  the  timely  production  of  records 
"If  an  employer  or  farm  labor  contractor 
employing  such  alien  has  kept  proper 
and  adequate  records  rejecting  such 
employment"  The  Service  does  not 
want  to  unintentionally  limit  the  types 
of  records  that  would  be  subject  to  this 
regulation  by  specifically  listing  or 
defining  them.  Nor  does  the  Service 
believe  that  expansion  of  the  statutory 
authority  by  compelling  the  production 
of  other  forms  of  evidence  is  warranted. 
In  its  atiempt  to  secure  voluntary 
compliance,  the  Service  will  invite 
employen  and  contracton  who  cannot 
provide  records  to  provide  fiffidavits 
confirming  the  alleged  employment  of 
former  employees.  Affidavits  are.  under 
the  governing  regulations,  acceptable 
evidence  of  employment  The  record  of 
correspondence,  induding  any  affidavits 
provided,  will  be  used  in  adjudicating 
the  performance  of  qualifying 
employment 

In  accordance  with  5  U.S.C  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291.  nor  does  this 


rule  have  federalism  impUcations 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
1261Z 

This  rule  contains  infcMrmation 
collection  requirements  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  The  OMB  contitil 
numben  for  these  collections  are 
contained  in  8  CFR  Part  299.5. 

List  of  SubjecU  in  8  CFR  Part  210 

Aliens.  Permanent  resident  status. 
Reporting  and  recordkeeping 
requirements.  Temporary  resident 
status. 

Accordingly,  Chapter  I  of  Titie  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

In  accordance  witii  5  U.S.C  60S(b).  the 
Commissioner  of  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  within  the  meaning  of  section 
1(b)  of  E.0. 12291,  nor  does  this  rule 
have  federalism  implications  warranting 
the  preparation  of  a  Federal  Assessment 
in  accoirdance  with  E.0. 12612. 

PART  210— SPECIAL  AGRICULTURAL 
WORKERS 

1.  The  authority  citation  for  Part  210  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1160, 8  CFK  Part  2. 

2.  In  S  210.3,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 


§210.3 


(b)*  *  • 

(4)  Securing  SA  W  employment 
records.  When  a  SAW  appUcant  alleges 
that  an  employer  or  farm  labor 
contrador  refuses  to  provide  him  or  her 
with  records  relating  to  his  or  her 
employment  and  the  applicant  has 
reason  to  believe  such  records  exist  the 
Service  shall  attempt  to  secure  such 
records.  However,  prior  to  any  attempt 
by  the  Service  to  secure  the  employment 
records,  the  following  conditions  must 
be  met:  a  SAW  application  (Form  1-700) 
must  have  been  filed:  an  interview  must 
have  been  conducted;  the  applicant's 
testimony  must  support  credibly  his  or 
her  daim:  and,  the  Service  must 
determine  that  the  application  cannot  be 
approved  in  the  absence  of  the  employer 
or  farm  labor  contractor  records. 
Provided  each  of  diese  conditions  has 
been  met  and  after  unsuccessful 
attempts  by  the  Service  for  voluntary 
compliance,  the  District  Directon  shall 
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utilize  Mction  235  of  the  Immigration 
and  Nationality  Act  and  issue  a 
subpoena  in  accordance  with  8  CFR 
287.4,  in  such  cases  where  the  employer 
or  farm  labor  contractor  refuses  to 
release  the  needed  employment  records. 

Rkkifd  B.  NortiM. 

A»$ociot9  Commiuioner.  Examinatiottt 

Immigration  and  Naturalixatioa  Servict. 

Dated:  November  9. 1966. 
|FR  Doc  8»-2202  Ftlad  1-30-80: 8:48  am) 
loooe  44ie-«e-ii 


DCPARTMCNT  OP  AQMCULTURC 


9CmMrt77 

iPecimii»89-mi 

TubarcuhMla  in  Cattta  and  Maon:  SMa 


:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

;  Affirmation  of  interim  rule. 


:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
regulations  governing  the  interstate 
movement  of  cattle  and  bison  because 
of  tuberculosis  by  raising  the 
designation  of  the  state  of  Arkansas 
from  a  modified  accredited  state  to  an 
accredited-free  state. 

t  OATC  March  2. 1989. 


ITKM  COMTACTt 
Dr.  Ralph  L  Hosker.  Senior  Staff 
Veterinarian.  CatUe  Diseases  and 
Surveillance.  VS.  APHIS.  USDA.  Room 
734.  Federal  Building.  0608  Belcrest 
Road.  Hyattaville.  Maryland  20782.  (301) 
438-8438. 

Background 

In  an  interim  rule  published  in  the 
Padatal  Raglatec  and  effective 
September  20. 1988  (53  PR  30432-^8433. 
Docket  Number  80-132).  we  amended 
1 77.1  of  the  tuberculosis  regulations  by 
removing  Arkansas  from  the  list  of 
modified  accredited  states  and  adding  It 
to  the  list  of  accredited-free  states. 
Comments  on  the  interim  rule  were 
required  to  be  postmarked  or  received 
on  or  before  November  21. 1988.  We  did 
not  receive  any  comments.  The  facts  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

Bxecuthra  Order  12391  and  Regulatory 
PfaxlbiUty  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 


12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  Uie  economy  of  less  than  flOO 
million:  will  not  cause  a  ma)or  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity.  Innovation,  or  on  the 
ability  of  United  Sutes-based 
enterprises  to  compete  witii  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Catde  and  bison  moved  interstate  are 
moved  for  slaughter,  for  use  as  breeding 
stock,  or  for  feeding.  Changing  the  status 
of  the  state  of  Arkansas  may  affect  the 
marketability  of  cattie  and  bison  from 
the  state  since  some  prospective  cattie 
and  bison  buyers  prefer  to  buy  cattie 
and  bison  from  accredited-free  states. 
This  may  result  in  some  beneficial 
economic  impact  on  some  small  entities. 
However,  based  on  our  experience  in 
similar  designations  of  other  states,  the 
impact  should  not  be  significant 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  tiiis  action  «vill  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

PaparwcA  Raduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requiremenU  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.&C  3501  et 
$eq.). 

Bxaaidva  Order  12S7I 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  inquires 
intergovertunental  consultation  with 
state  and  local  offidals.  (See  7  CFR  Part 
3015.  Subpart  V.) 

Ual  of  Subiacts  In  •  CFR  Part  77 

Animal  diseases.  Bison.  Cattie. 
Transportation.  Tuberculosis. 

Accordingly,  9  CFR  Part  77  is 
amended  as  follows: 

PART  77>TUBEflCULOS» 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  Part  77  that  was 


published  at  53  FR  38432-30433  on 
September  20. 1968. 

Aoihattty:  21  US.C.  111.  114. 114a.  llS-117. 
IZa  121, 134b.  134f:  7  CFR  117,  2J1  and 
S71.2(d). 

Done  at  Washingtoa  DC  this  ZBth  day  of 
lanuary  1968. 

Adminiatrator.  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc  89-2227  Filed  1-30-60: 6:45  am) 


9CPRPart77 


r  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Interim  rule. 


J  We  are  amending  dia 

regulations  concerning  the  interstate 
movement  <rf  cattie  and  bison  because 
of  tuberculosis  by  raising  the 
designation  of  Alabama  from  a  modified 
accredited  state  to  an  accredited-free 
state.  We  have  determined  that 
Alabama  maeta  the  criteria  for 
designation  as  an  accredited-&«e  state. 
OATU:  Interim  rule  effective  January  31. 
1980.  Consideration  will  be  given  only  to 
commenU  postmarked  or  received  on  or 
before  April  3, 1969. 
AOOMOan:  Send  an  original  and  two 
copies  of  written  commenta  to  Helene  R. 
Wright  Chief,  Regulatory  Analysis  and 
Development.  PPD.  APHIS.  USDA, 
Room  868.  Federal  Building.  8506 
Belcrest  Road.  HyattaviUe.  MD  20782. 
Please  state  that  your  commenta  refer  to 
Docket  Number  89-004.  Commenta 
received  may  be  inspected  at  Room  1141 
of  tiie  Soutii  Building.  14di  and 
Independence  Avenue  SW.. 
Washington.  DC  between  8  a.m.  and 
4:30  pjn..  Monday  through  Friday, 
except  holidays. 

KM  pumrmm  mfomumam  oomtact 
Dr.  Ralph  L  Hosker,  Senior  Staff 
Veterinarian.  Cattie  Diseases  and 
Surveillance  Staff.  VS.  APHia  USDA. 
Room  734,  Federal  Building.  8506 
Beloest  Road.  Hyattsvilla.  MD  20782. 
301-430-7717. 

Background 

The  "Tuberculosis"  regulationa 
contained  in  9  CFR  Part  77  (referred  to 
below  as  the  regulations)  regulate  the 
interstate  movement  of  cattie  and  bison 
because  of  tuberculosis.  The 
requirements  of  the  regulations  . 
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concerning  the  interstate  movement  of 
cattie  and  bison  not  known  to  be 
affected  with,  or  exposed  to, 
tuberculosis  are  based  on  whether  the 
cattle  and  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
fr'ee  states,  modified  accredited  states, 
or  nonmodiiied  accredited  states. 

The  criteria  for  determining  the  status 
of  states  (the  term  state  is  defined  to 
mean  any  state,  territory,  the  District  of 
Columbia,  or  Puerto  Rico)  or  portions  of 
states  are  contained  in  a  document 
captioned  "Uniform  Methods  and 
Rides — Bovine  Tuberculosis 
Eradication."  1985  edition,  which  has 
been  made  part  of  the  regulations  via 
incorporation  by  reference.  The  status  of 
either  states  or  portions  of  states  is 
based  on  the  rate  of  tuberculosis 
infection  present  and  the  effectiveness 
of  a  tuberculosis  control  and  eradication 
program. 

Before  publication  of  this  interim  rule, 
Alabama  was  designated  in  S  77.1  of  the 
regulations  as  a  modified  accredited 
state.  However,  Alabama  now  meeta  the 
requirements  for  designation  as  an 
accredited-&«e  state.  Therefore,  we  are 
amending  the  regulations  by  removing 
Alabama  &t>m  the  list  of  modified 
accredited  states  in  {  77.1  and  adding  it 
to  the  list  of  accredited-free  states  in 
that  section. 

Immediate  Actkm 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  good  cause 
exists  for  publishing  this  rule  without 
prior  opportunity  for  public  comment  It 
is  necessary  to  change  the  regulations  so 
that  they  accurately  reflect  the  current 
tuberculosis  status  of  Alabama  as  an 
accredited-free  state.  This  will  provide 
prospective  cattie  and  bison  buyers  with 
accurate  and  up-to-date  information, 
which  may  affect  the  marketability  of 
cattie  and  bison  since  some  prospective 
buyers  prefer  to  buy  cattie  and  bison 
from  accredited-free  states. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  circiunstances. 
there  is  good  cause  under  5  U.S.C.  553  to 
make  it  effective  upon  publication.  We 
will  consider  comments  postmarked  or 
received  within  60  days  of  publication  of 
this  Interim  rule  in  the  Federal  Register. 
As  soon  as  possible  after  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register 
discussing  any  commenta  we  receive 
and  any  amendments  we  make  to  the 
t  ule  as  a  result  of  the  comments. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
comformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  coste  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
marketo. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  ita 
review  process  required  by  Executive 
Order  12291. 

Cattle  and  bison  moved  interstate  are 
moved  for  slaughter,  for  use  as  breeding 
stock,  or  for  feeding.  Changing  the  status 
of  Alabama  may  affect  the  mariietability 
of  cattie  and  bison  from  the  state,  since 
some  prospective  cattie  and  bison 
buyers  preifer  to  buy  cattie  and  bison 
frx>m  accredited-free  states.  This  may 
result  in  some  beneficial  economic 
impact  on  some  small  entities.  However, 
based  on  our  experience  in  similar 
designations  of  other  states,  the  impact 
should  not  be  significant 

Under  these  circumstances,  the 
Administrator  of  die  Animal  and  iHant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requiremento  under  tiie  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seq.). 

Executiva  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Supart  V.) 

List  of  Subjecta  in  9  CFR  Part  77 

Animal  diseases.  Bison.  Cattie. 
Transportation,  Tuberculosis. 

Accordingly,  we  are  amending  9  CFR 
Part  77  as  follows: 


PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  Part  77 
continues  to  read  as  follows: 

.  Authority:  21  U.S.C.  111.  114. 114a.  115-117. 
120. 121. 134b.  134f:  7  CFR  2.17. 2.51.  and 
371.2(d). 

S77.1    [Anendedl 

2.  Section  77.1,  paragraph  (2)  of  the 
definition  for  "Modified  accredited 
state"  is  amended  by  removing 
"Alabama.". 

3.  Section  77.1,  paragraph  (2)  of  tiie 
definition  for  "Accredited-free  state"  is 
amended  by  adding  "Alabama," 
immediately  before  "Alaska.". 

Done  in  Washington,  DC  this  28th  day  of 
January  1960. 
James  W.  Gkweer, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  89-2225  Filed  1-30-89: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  Na  88-NM-106-AD:  Amdt  3»- 
612S] 

Airworttiinesa  Directhres;  AirlMia 
Industrie  Model  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnow;  Final  rule. 

summary:  This  amendment  adopte  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Model 
A300-600  series  airplanes,  which 
requires  repetitive  inspections  ot  the 
rear  passenger/crew  door  for  cracks, 
and  modification,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cracks  found  during  routine  inspection 
of  an  airplane  of  similar  design.  This 
condition,  if  not  corrected,  could  lead  to 
separation  of  the  door  from  the  airplane 
and  subsequent  rapid  decompression. 

EFFECTWC  DATE  March  7. 1968. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattie. 
Washington. 


* 
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ITIOM  OOMTACT! 
Mr.  Crag  Holt.  Standardization  Branch. 
ANM-nS;  telephoiM  (200)  431-101S. 
Mailing  addreaa;  PAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-aasee.  SMttle.  Washington 
98108. 


r  AMY  aVONMATION:  A 

propoaal  to  amend  Part  39  of  the  Federal 
Aviation  Regulation*,  to  Include  a  new 
alrworthineM  directive  applicable  to 
Airbus  Industrie  Model  A300-a00  series 
airplanes,  which  requires  repetitive 
inspections  of  the  rear  passenger/ crew 
door  for  cracks,  and  modification,  if 
necessary,  was  published  in  the  Federal 
Rsflistar  on  August  31. 1988  (53  FR 
33498). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  supported  the 
proposed  rule. 

1m  other  commenter  supported  the 
proposed  rule,  but  suggested  that  the 
inspections  required  for  the  Model  A300, 
Asia  and  AaOO-800  series  airplanes 
should  be  addressed  in  one  AO  action, 
since  the  parallel  French  Airworthlneee 
Directive  encompassed  all  three 
airplanes  in  one  document  The  FAA 
does  not  concur.  Since  each  required 
Inspection  and  modification  are 
described  in  separate  service  buUetina 
for  each  airplane,  the  FAA  has       «  •  -^f  ■ 
determined  that  addressing  the 
requirements  for  each  airplane  model  in 
separate  rulemaking  actions  will  pose 
less  confusion  to  anected  operators. 

Since  service  bulletins  are  alwajfs 
sub)ect  to  change,  the  commenter 
suggested  that,  whenever  the  latest 
Issue  of  the  service  bulletin  Is  cited  in 
the  final  rule,  the  words  "or  later 
approved  revision"  should  be  added, 
lite  FAA  does  not  concur.  Since  service 
bulletins  issued  by  foreign 
manufacturers  and  revisions  thereto  are 
not  Bubiect  to  approval  by  the  F^^  use 
of  such  a  phrase  would  be 
inappropriate.  Furthermore,  reference  In 
AO's  to  future  service  bulletins  is 
contrary  to  FAA  policy.  However,  later 
revisions  of  the  service  bulletin  may  be 
uaad  if  they  are  approved  aa  an 
alternate  means  of  compliance,  as 
provided  by  paragraph  C.  of  the  final 
rule. 

This  commenter  also  noted  that  all  the 
service  bulletins  cited  in  the  Notice  have 
been  revised,  and  the  final  rule  should 
dte  the  latest  revision  to  the  service 
bulletins.  The  PAA  concurs.  Since  the 
iaauanoe  of  the  Notice.  Airbus  Industrie 
has  issued  Service  Bulletin  A300-53- 
8024.  Revision  1.  dated  July  8, 1988,  and 


Service  Bulletin  A300-A3-8019,  Revision 
3.  dated  October  13, 1988.  which  clarify 
and  update  the  procedures  for  the 
inspections  and  the  modifications. 
Paragraphs  A.  and  E  of  the  final  rule 
have  been  revised  to  reflect  the  latest 
revision  to  these  service  bulletins.  The 
FAA  has  determined  that  these  changes 
will  not  increase  the  economic  burden 
on  any  operator,  nor  will  they  increase 
tlie  scope  of  the  AO. 
The  commenter  also  suggested  that  a 
Its  paragraph  be  added  to  the  final 


Je  to  require  operators  to  contact  the 
manufacturer  for  repair  instructions  if 
cracks  exceeding  0.8  inch  are  found.  The 
FAA  does  not  conciu-.  since  to  do  so 
would  be  delegating  FAA  rulemaking 
authority  to  the  manufactiirer. 
Moreover,  the  FAA  has  determined  that 
aU  cracks  equal  to  or  greater  than  0.8 
inch  must  be  repaired  prior  to  further 
flight,  as  was  oropoaed  in  the  Notice. 

After  carefiu  review  of  the  available 
datju  Including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
not«d  above. 

It  ia  estimated  that  3  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
It  will  take  approximately  9  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  940  per  manhour.  Based  on  these 
figures,  the  total  cost  Impact  of  this  AD 
to  U3.  operators  ia  estimated  to  be 

91  AO. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  govenunent  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  signirtcant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  28, 
1079)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaU  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($380).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  9ubtwts  in  14  CFR  Part  M 

Aviation  safety.  Aircraft 


AdoplloB  of  the  i 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adminisbvtor, 
the  Federal  Aviation  Admlnisti«tion 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  9»-{AaKN0CD] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AM^aritr  49  U  J.C  iaM(a).  14»  and  1423: 
40  U.S.C  108(g)  (RevisMi  Pab.  L  B7-44a. 
lanuary  12. 19S3):  and  14  CFR 1140. 


188.18    [Aiwiwem 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airbus  IndustriK  Applies  to  Model  A300-a00 
•erie*  airplanes.  ••  listed  in  Airbus 
Industrie  Service  Bulletin  A30O-&3-aO24. 
Revision  1,  dated  )uly  S.  1988. 
Compbanos  required  as  indicated,  unless 
previously  sccomplished. 
To  prevent  sepantioa  of  the  rear 
passengsr/crew  door  from  the  airplane  and 
subsequent  rapid  decompression,  accomplish 
the  following: 

A.  Prior  to  the  accumulatian  of  8,000 
landings  or  within  tite  next  1A)0  landings 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  inspect  frame  TSA  itH  and  LH 
between  beams  S  snd  7  in  sccordance  with 
Airbus  Industrie  Service  Bulletin  A30O-53- 
8024.  Revision  1,  dsted  |uiy  8. 1988. 

1.  If  cracks  sn  detected  tlist  sre  less  tlian 
0i4  inch,  modify  the  frsme  within  the  next 
2J00  landings,  in  sccordance  with  Airbus 
Industrie  Service  Bulletin  A300-63-80ia 
Revision  3.  dated  October  13, 1888.  The 
inspection  must  be  repeated  st  intervals  not 
to  exceed  1.2S0  landings  until  the 
raodificstioo  is  accomplished. 

2.  If  cracks  ara  detected  that  era  equal  to  or 
mora  titan  a4  inch  but  less  than  OS  inch, 
modify  the  frame  within  tlie  next  l.SOO 
(yfyjity,  in  sccordance  with  Airbus  Industrie 
Servics  Bulletin  A30&-S3-801S.  Revision  3. 
dated  October  13. 1988.  The  inspection  must 
be  repeated  st  intervsls  not  to  exceed  750 
landings  until  the  modificatioa  is 
sccomplisited. 

3.  If  cracks  are  detected  tiiat  are  equal  to  or 
mora  than  0.8  indi.  prior  to  furtiier  flight 
modify  the  frame  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-S3-8in9. 
Revision  3.  dated  October  13. 1988. 

4.  If  no  cracks  ara  detected,  repeat  die 
inspection  st  intervsls  not  to  exceed  4.000 
landings. 

&  The  repetitive  inspections  required  t>y 
psragraph  A.,  above,  may  be  terminated 
following  completion  of  the  modirication  of 
the  door  frame  structura  in  sccordance  «vith 
Airbus  Industrie  Service  Bulletin  A30O-^3- 
8019.  Revision  3.  dated  October  13. 1968. 

C.  An  alternate  mearu  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardisation  Branch,  ANM-113,  FAA. 
Northwest  MounUin  Ragioa. 


Note.— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division.  Avenue  Didier  Oaurat 
31700  Blagnac.  France.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  at  the  Seattie  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattie,  Washington. 

This  amendment  becomes  effective  Mardi 
7.1980. 

Issued  in  Sestde,  Washington,  on  January 
12,1980. 

Damn  M.  Pedanoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  80-2143  Filed  1-30-89: 8:45  am] 
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Akworthkieee  Dhedlvee;  Ahtaia 


r.  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


R  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Model 
A310  series  airplanes,  which  requires 
repetitive  inspections  of  the  rear 
passenger /crew  door  for  cracks,  and 
modification,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cradcs  found  during  routine  inspection 
of  an  airplane  of  similar  design.  This 
condition,  if  not  corrected,  cmild  lead  to 
separation  of  the  door  from  the  airplane 
and  subsequent  rapid  decompression. 
!  DATK  March  7, 1968. 
I  The  applicable  service 
infnmation  may  be  obtained  from 
Airbus  Industrie.  Airbus  Support 
Division.  Avenue  Didier  Daurat  31700 
Nagnac  Prance.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
Soutit  Seattfe.  Washhigton.  or  the 
Seattie  Aircraft  Certification  Office. 


9010  East  Marginal  Way  South.  Seattle, 
Washington. 

ran  RmTNER  infohmation  contact: 
Mr.  Greg  Holt  Standardization  Branch. 
ANM-113:  telephone  (206)  431-19ia 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattie.  Washington 
9ei6& 

SUPPLBNCNT ARV  MFOMNAHON:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive  applicable  to 
Airbus  Industrie  Model  A310  series 
airplanes,  which  reqtiires  repetitive 
inspections  of  the  rear/passenger  crew 
door  for  cracks,  and  nuKlification.  if 
necessary,  was  published  in  the  Federal 
Register  on  August  31, 1968  (S3  FR 
33485). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  two 
comments  received 

One  commenter  supported  the 
proposed  rule. 

Ine  odier  commenter  supported  the 
proposed  rule,  but  suggested  that  the 
inspections  required  for  the  Model  A300. 
A310.  and  A30Q-600  series  airplanes  be 
addressed  in  one  AD  action  since  the 
parallel  Ft«nch  Airworthiness  Directive 
encompassed  all  three  airplanes  in  one 
document  The  FAA  does  not  concitf. 
Since  each  required  inspection  and 
modification  are  described  in  separate 
service  bulletins  for  each  airplane,  the 
FAA  has  determined  that  addressing  die 
requirements  for  each  airplane  model  in 
separate  rulemaking  actions  will  pose 
less  confusion  to  affected  operators. 

Since  service  bulletins  are  always 
subject  to  change,  this  commenter 
suggested  that,  whenever  the  latest 
issue  of  the  service  bulletin  is  dted  in 
the  final  rule,  tiie  words  "or  later 
approved  revision"  should  be  added, 
liie  FAA  does  not  concur.  Since  service 
bulletins  issued  by  f(H«ign 
manufacturers  and  revisions  thereto  are 
not  subject  to  approval  by  the  FAA.  use 
of  such  a  phrase  would  be 
inappropriate.  Furthermore,  reference  in 
AD's  to  fiiture  service  bulletins  is 
contrary  to  FAA  policy.  However,  later 
revisions  of  the  service  bulletin  may  be 
used  if  they  are  approved  as  an 
alternate  means  of  compliance,  as 
provided  by  paragraph  C  of  the  final 
rule. 

This  commenter  also  noted  that  all  the 
service  bulletins  cited  in  the  Notice  have 
been  revised,  and  the  final  rule  should 
cite  the  latest  revision  to  the  service 
bulletins.  The  FAA  concura.  Since  the 
issuance  of  the  Notice,  Airbus  Industries 
has  issued  Service  Bulletin  A310-53- 


2043,  Revision  1,  dated  July  6. 1988,  and 
Service  Bulletin  A31O-53-2038,  Revision 
4,  dated  October  13, 1988.  which  clarify 
and  update  the  procedures  for  the 
required  inspections  and  the 
modifications.  Paragraphs  A.  and  B.  of 
the  final  rule  have  been  revised  to 
reflect  the  latest  revision  of  these 
service  bulletins.  The  FAA  has 
determined  that  these  changes  will  not 
increase  the  economic  burden  on  any 
operator,  nor  will  they  increase  the 
scope  of  the  AD. 

This  commenter  also  suggested  that  a 
separate  paragraph  be  added  to  the  final 
rule  to  require  operators  to  contact  the 
manufacturer  for  repair  instructions  if 
cracks  exceeding  0.8  inch  are  fotuuL  The 
FAA  does  not  concur,  since  to  do  so 
would  be  delegating  FAA  rulemaking 
authority  to  the  manufacturer. 
Moreover,  the  FAA  has  determined  that 
all  cracks  equal  to  or  greater  than  0.8 
inch  must  be  repaired  prior  to  further 
flight  as  was  proposed  in  the  Notice. 

After  careful  review  of  the  available 
data,  including -the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the  ,- 
adoption  of  the  rule  with  the  change 
previously  noted. 

It  is  estimated  tiiat  7  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  9  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$2,520. 

Hie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  CMer  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  does  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaU  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($360).  A  final 
evaluation  has  been  pr^Mred  for  this 
regulation  and  has  been  placed  in  the 
docket. 


BEST  COPY  available: 
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Ual  of  SuMMts  b  14  CFR  PMt  at 

Aviation  safaty,  Aircraft 


Adopdoa  of  tha . 

Accordingly,  pursuant  to  tha  authority 
delagatad  to  ma  by  tba  Administrator, 
tha  Fedaral  Aviation  Administrator 
amends  |  3ai3  of  Part  38  of  tba  Psdaral 
Aviation  Regulations  as  follows: 

FARTW    CAMEMDCDJ 

1.  Tha  authodtv  dtation  for  Part  39 
continues  to  read  as  follows: 

Asthsritr  M  U.&C  lSS4(a).  14a  and  1423; 
4«UJ.C  MMU)  (Revissd  Pub.  L  87-440. 
faauary  IZ  tflSS):  aw)  14  OK  IIJB. 

IM.1S    lAmandsai 

2.  By  adding  the  following  new 
airworthlnass  dirsctiva: 

Airtasbiihiiali  Applies  Id  Modsl  AMP 

•erisa  airplaiMS,  as  listed  in  Akbw 

bidiMlrie  Service  Bulletin  A310-63-J0tt. 

Rsvialoo  1.  deled  )uly  a  l«a 

Conptlance  required  aa  taidkeled.  unlsss 

pfevioueiy  aoconpnatied. 
To  prevent  aeperalkxi  of  the  rear 
peeeeofw/crew  door  from  the  airplane  end 
■eoaeaeaal  rapid  deoanpraealun,  aoooeipilM 
thelulluiiii^ 
A  Morin  the  eooeanietlea  ef  tLOai 


Standardiaelloo  Breach.  ANM-113.  PAA 

Northwest  Mountain  Region. 

Note.— Tha  request  (hould  be  forwarded 
through  aa  PAA  PHadpal  Mafailenaace 
Inapector  (FMI).  wiw  SMy  edd  any  comments 
and  then  send  It  to  the  Menagar, 
Standardlsatloa  BMnch.  ANM-n3. 

D.  Special  flight  permits  may  Im  issued  in 
aoconieaoe  with  PAK  21.187  end  a.l88  le 
operete  alrplanea  to  a  bass  far  Hm 
acoompUahment  of  inepectlooa  and/or 
modlficatlaas  required  by  this  AD. 

All  parsons  affected  by  this  dirsctiva 
who  have  not  alraadv  racaivad  tha 
appropriate  sarvica  oocomants  from  tha 
manufacturar  may  obtain  oopias  upon 
requeat  to  Airbus  Indnstria,  Airbus 
Support  Division.  Avanoa  Didiar  Daurat 
31700  Blagnac  Franca.  Thaaa  docomants 
may  ba  axamfaiad  at  tha  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Hlghwsy  South.  Saattla, 
Washington,  or  at  tba  Saattla  Aircraft 
Certiflcatiaa  OfBca.  8010  Bast  Marginal 
Way  Soath.  Saattla.  Washington. 

Ihls  amendment  becooMa  effective  March 
7.1888. 


Saattla  Aircraft  Certification  Office, 
9010  East  Marginal  Way  Sooth,  Seattle. 
Washington. 


U. 


Uadta^a  or  withtai  the  next  una 
after  the  aOactive  dete  of  thta  Aa 
occurs  leter.  iaepsct  fraaM  TSA  RH  ewi  LH 
between  bamna  8  and  7  In  acoordence  wldi 
AlAae  tadestfie  Serrtoe  Bslella  AS1fr-8»- 
aOM.  Nevlatea  1.  deted  My  ft  «88. 

1.  V  SMchs  sfe^atselsd  Itat  «•  Isss  thaa 
a4  Inch,  awdify  dM  freow  arldiai  dw  aext 
2.800  laadli«B,  in  aooofdaaoa  wMh  Akhee 
Industrie  Service  Bulletla  AS10-5»-«M. 
Revlaion  4.  deled  October  14. 1888.  Ihe 
Inapectlon  euiel  be  repeated  et  Intarvale  not 
to  exceed  1.2S0  landtag  until  the 
modlfloetloo  la  aocompllahed. 

2.  If  craclu  era  detected  ti>et  ere  equal  to  or 
more  than  a4  Inch  but  leea  dtan  OiS  tech. 
modify  the  frame  within  the  next  IJOD 
landings,  in  accordance  with  Alibea  Induetrie 
Service  Bulletin  A31O-89-a088.  Revlaloa  4. 
dated  October  IS.  1888.  The  teapecttoa  mm* 
be  repeated  at  Inlarvele  aol  to  axcead  7>0 
landings  until  tlw  modltlcatloa  ia 
accomplished. 

y  If  crecka  ere  detected  litet  are  equal  to  or 
more  than  08  Inch,  prior  to  ftffthar  fl^t 
modify  the  franw  In  eocordenoe  erith  Aifboa 
Industrie  Service  BulletUi  A310-as-aoa8. 
Revision  4.  dated  October  13. 1888. 

4.  If  no  creeks  are  detected,  repeet  the 
Inspecttoo  el  Intervale  not  to  exoaad  4,000 


te  Seettle.  Weahtaiglaa  oa 

M. 


JUItJWifi  UflTBfMBM'  oMff  VJUV. 

PUedl-8»48cartSam| 


B.  Ths  repetitive  laspectkme  required  by 
paragraph  A.,  above,  etay  be  lermlaated 
(ollo%irlng  completion  of  the  modification  of 
Ihe  door  fram«  ftnicture  in  accordance  with 
Airbus  Service  Bulletin  A310-63-20S8. 
Revision  4.  dated  October  13. 19aa 

C  Aa  allemata  means  of  comphanca  or 
ad|ustment  of  tlw  compliaaoe  time,  which 
provldee  an  acceptable  level  of  tefety.  mey 
be  aaed  when  approved  by  the  Manager, 


14CniFwt99 


•1t»] 


r:  Fadaral  Aviation 
Administratian  (FAA),  DOT. 
ACnotc  Final  nila. 


:  This  amendment  adopts  a 
new  airworthlnass  diractiva  (AD), 
applicable  to  Airbus  Industrie  Modal 
A300  series  airplanes,  which  requires 
repatitiva  inspections  of  the  rear 
passenger/craw  door  for  cracks,  and 
modification,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cracks  found  dtiring  routine  Inspection 
of  this  sirplane.  This  condition  if  not 
corrected,  could  lead  to  separation  of 
the  door  from  the  airplane  and 
subsequent  rapid  decompression. 

I OATK  March  7. 1989. 
:  The  applicable  service 
information  may  ba  obtained  from 
AirbtM  Industrie.  Airbus  Support 
Division.  Avenue  Didier  Daurat.  31700 
Blagnac  Franca.  This  informstion  may 
be  examined  st  the  FAA.  hiorthwest 
MounUin  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  tha 


inoM  comtact: 
Mr.  Greg  Holt  SUndardixation  Branch. 
AMM-llS:  telephone  (206)  431-191& 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  0-68988.  Seattle.  Washington 
96168. 
gU^aUMBNTARV  MTCM8ATI0(t  A 

propoaal  to  amend  Part  89  of  tha  Federal 
Aviation  Regulations,  to  indoda  a  new 
airworthineee  directive  applicable  to 
AiitMis  Indnstrie  Model  A300  series 
airplanas.  which  raqoiree  repatitiva 
inspections  of  the  rear  paaaaager/crew 
door  for  cracks,  and  modification,  if 
necessary,  was  pnbttahed  in  Am  Fadaral 
RaglBlar  on  AagMt  St  1988  (53  FR 
33496). 

Inter  eeled  partiaa  have  bean  afforded 
an  opportunity  to  participate  in  the 
making  of  thia  amendment  Due 
conaidaration  haa  baan  glean  to  the  taro 
comments  received. 

One  oommentar  supported  tba 
propoaednile. 

TIm  other  coaaaatar  aapportad  tha 
propoaad  lala.  bat  sofgaalad  that  tha 
iaapectiona  raqoired  far  tiw  Modal  Aaoa 
Asia  and  A800-90  aatlas  aiqilanaa  ba 
addressed  in  one  AD  action,  since  the 
paralld  Ftaich  Airworthiness  Directive 
aBOooqiaaaad  all  tfaraa  aiiidanas  in  ooa 
document  Ilia  FAA  does  not  concur. 
Shaoa  aach  required  inspection  and 
modificatioo  are  deacribad  in  separata 
sarvica  balletina  for  each  aiiplana.  the 
FAA  has  determined  that  addressing  the 
requirements  for  each  airplane  model  in 
separate  rulemaking  actiooe  will  poea 
less  confusion  to  affected  oparatora. 

Since  service  bulletins  are  dwsys 
subfect  to  change,  this  oommenter 
suggested  that  wherever  the  latest  issue 
of  the  servica  bulletin  is  dted  in  the 
final  rale,  the  words  "or  later  epproved 
revision"  be  added.  The  FAA  doe*  not 
concur.  Since  service  btdletins  issued  by 
foreign  manufacturers,  and  revisions 
thereto,  are  not  subject  to  spproval  by 
the  FAA.  use  of  such  a  phrase  would  be 
inappropriate.  Furthermore,  reference  in 
AD'S  to  future  service  bulletins  is 
contrary  to  FAA  policy.  However.  later 
revisions  of  the  service  bulletin  may  be 
uaed  if  they  are  approved  as  an 
alternate  means  of  compliance,  as 
provided  by  parageph  C.  of  the  final 
rale. 

This  commentar  also  noted  that  all  the 
service  bulletins  dted  in  the  Notice  have 
been  reviaed.  and  that  the  final  rule 
shoold  die  the  latest  revision  to  the 
service  balletins.  The  FAA  concurs. 
Since  the  Issuance  of  the  Notice.  Airbus 


il^v 
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Industrie  has  issued  Service  Bulletin 
A300-53-22a  Revision  1,  dated  )uly  8, 
1988.  and  Service  Bulletin  A300^53-221, 
Revision  2.  dated  Odober  13, 1968, 
which  clarify  and  update  the  procedures 
for  the  required  inspectioiu  and  the 
modifications.  Paragraphs  A.  and  B.  of 
the  final  rule  have  been  revised  to 
reflect  the  latest  revision  of  these 
service  bulletins.  The  FAA  has 
determined  that  these  changes  will  not 
increase  the  economic  bimlen  on  any 
operator,  nor  will  they  increase  the 
scrae  of  the  AD. 

Tnis  commenter  also  noted 
typographical  error  in  paragraph  A.  of 
the  propoaed  rule.  The  Notice  dted 
Airbus  Service  Bulletin  *'A300-<53-200;" 
it  should  have  read  ''A300-5Sn220."  The 
final  rule  has  been  revised  accordingly. 

This  oommenter  also  suggested  that  a 
separate  paragraph  be  added  to  the  final 
rule  to  require  operaton  to  contact  the 
manufacturer  for  repair  instractions  if 
cracks  exceeding  0.8  inch  are  fotmd.  The 
FAA  does  not  concur,  since  to  do  so 
would  ba  delegating  FAA  ruiemaldng 
authority  to  the  manufacturer. 
Moreover,  the  FAA  has  determined  that 
all  cracks  equal  to  or  greater  than  0,8 
inch  must  be  repaired  prior  to  furttier  ■ . . 
flight  as  was  proposed  in  the  Notice. 

After  careful  review  of  the  available, 
data,  inrhidiog  the  comments  noted    . 
above,  the  FAA  has  determined  that  air 
safety  and  tha  public  interest  require  the 
adoption  of  the  rale  with  the  change 
previouslf'noted. 

It  is  estimated  that  53  airplanes  of  U.S. 
registry  arill  ba  affected  by  this  AD.  that 
it  will  take  approximately  9  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  S40  per  manhour.  Based  on  these 
figures,  the  total  cost  impad  of  this  AD 
to  U.S.  operators  Is  estimated  to  be 
$19,080. 

Tha  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  1261Z  it  is 
determined  that  this  final  rule  does  not 
have  suffident  federalism  inwUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  imder 
Executive  Order  12201  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034:  Febraary  26, 
1979)  and  it  is  further  certified  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  does  not  have  a  significant 
economic  impact  positive  or  negative. 


on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($360).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  tha  Amendment 

Accordingly,  ptuauant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  tfie  Federal 
Aviaticm  Regulations  as  follows: 

PAfrr3»~[AMEN0E0] 

1.  The  autiiority  dtation  for  Part  39 
continues  to  read  as  follows: 

AodMtity:  40  U.S.C  1354(a),  1421  and  1423; 
40  U&C  100(g)  (Revised  Pub.  L.  87-448. 
January  12, 1983):  and  14  CFR  11.80. 


f  38.13   (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

AiriNM  ladnsUla:  Apf^es  to  Model  ASOO 

series  siiplanes,  ss  listed  in  Airbus 
•'     Industrie  Service  Bulletin  A300-53-22a 

Revision  1,  dated  luly  &  1988. 

Complianoe  required  as  indicated,  imless 

previously  aocompllahed. 
To  prevent  separation  of  tlie  rear 
passenger/crew  door  from  the  airplane  and 
subsequent  rapid  decompressioa  accomplish 
the  {(blowing: 

A  Prior  to  the  accumulation  of  8X100 
landtags  or  widiin  tiw  next  1,000  landings 
after  the  effective  date  of  this  AD,  wliichever 
occurs  later,  inspect  frame  73A  RH  and  LH 
between  lieama  5  and  7,  In  accordance  with 
Airbus  Industrie  Service  Bulletin  A300-S3- 
22a  Revision  1,  dated  July  8, 198a 

1.  If  cradu  are  detected  that  are  less  dian 
04  Inch,  modify  the  frame  within  the  next 
2,500  landingB,  in  accordance  with  Airiraa 
Industrie  Service  Bulletin  A300-53-2Z1. 
Revision  2,  dated  October  13, 198&  The 
Inspection  must  be  repeated  at  intervals  not 
to  exceed  1.250  landings  until  the 
modification  is  acoonq>lished. 

2.  If  cracks  are  detected  that  are  equal  to  or 
more  than  a4  Inch  Init  less  than  OJt  inch, 
modify  the  frame  within  the  next  1,500 
landings,  in  scoordance  with  Airbtis  Industrie 
Service  Bulletin  A300-53-221,  Revision  2, 
dated  Octolier  13, 1968.  The  inspection  must 
be  repeated  at  intervals  not  to  exceed  750 
landings  until  the  modification  is 
accomplished. 

3.  If  cracks  are  detected  that  are  equal  to  or 
more  than  OJi  inch,  prior  to  further  flight 
modify  the  frame  in  accordance  %vith  Airbus 
Industrie  Service  Bulletin  A300-53-221, 
Revision  2,  dated  October  13, 1968. 

4.  If  no  cracks  are  detected,  repeat  the 
inspection  at  intervals  not  to  exceed  4,000 
landings. 

B.  The  repetitive  inspecti(Mis  required  by 
paragraph  A.,  above,  may  be  terininated 
following  completiMi  of  the  modification  of 


the  door  frame  structure.  In  accordance  with 
Airbus  Service  Bulletin  A300-S3-221. 
Revision  2,  dated  October  13. 1968. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
tlutnigh  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  he  issued  in 
accordance  widi  FAR  21.197  sind  21.190  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  dtis  AD. 

AU  persons  affeded  by  this  directive 
who  hiave  not  already  received  the 
appropriate  service  dociunent  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daiuat 
31700  Bla^iac.  France.  This  doctunent 
may  be  examined  at  the  FAA. 
Northwest  Moimtain  Region.  17900 
Pacific  Hi^way  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective  March 
7.198a 

Issued  in  Seattle,  Washington,  on  January 
12, 1989. 


DaneflM.] 

Acting  Manager,  Transporl  AJiplane 
Directorate,  Aircraft  Certification  Sen-ice. 
[FR  Doc.  89-2145  Fded  1-30-86: 8:45  am] 


14  CFR  Part  39 


lOocfcatNo. 
81SS] 


133-AD:Amdt3»- 


Ainaorthineaa  DIracthfaa;  Caaana 
Model  S5S0  Sarlaa  Airplanaa 


:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  Rule. 


;  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Cessna  Model  S550  series 
airplanes,  which  currently  requires 
repetitive  checks  of  the  main  landing 
gear  (MLG)  torque  link  assemblies  to 
verify  that  the  torque  link  cotter  pins  are 
not  broken  or  missing;  and  retorquing  of 
the  nut  and  replacement  of  the  cotter 
pin.  if  necessary.  This  action  provides 
for  an  optional  modification  of  the  MLG 
torque  link  assemblies  which,  if 
accomplished,  eliminates  the  need  for 
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Iha  rtfMtitiva  cbacka.  Thla  actkn  aUo 
limits  the  appUcabUitv  of  tka  AD  oaily  to 
alrplaiMt.  Swial  Nuaiban  SasCMXm 

throufl)  ssso-oisa. 

1 MTC  March  15. 19n. 

I  Tha  appticahla  MTvioa 
infonnatioa  oiay  b«  obtaiaad  froa 
Cattna  Aircraft  CnaBpany.  Qtatfoo 
MarkatliM  DivlaiaaP.a  Box  TTOS. 
Wichita.  Kaoaaa  67277.  This  iaConnatlan 
may  ba  axamlnad  at  tha  FAA. 
North«vast  Moaotala  Raiioa.  17900 
Psdflc  Hlfhway  South.  Saattla, 
Waahii«tan.  or  FAA.  Cwlral  Ri^oa. 
Wichita  Aircraft  CaHtfkatioa  oAoa. 
laoi  Airport  Road.  Roon  lOa  Mkl- 
Contloant  Airport.  Wichita.  1 


IT10M  OOMTACT! 
Mr.  Do««laa  W.  Half.  Aaraapaoa 
EnaliMOT.  Wichita  Akcrafl  Cvtillaatloa 
Oflloa.  FAA.  Cailral  Region.  1«n 
Airport  Road.  Rooa  UXK  MtdTnathiMl 
Airport  Wichita.  Kaaaas  OTaOit 
tdaphoBO  iSiB)  9M-M0B. 

proposal  to  aoMod  Part  39  of  Iha  Fbdaral 
Aviation  Ragulatlons  lo  ravlaa  AO  89- 
i:M0.  Amandmant  19  WW  (B»  PR  a09M( 

luna  7. 1919)  appttoaUo  to  Caosna  Modal 
8889  SMtas  aManaa.  to  pcoTlda  for  an 
optional  aodlfloatfca  of  tha  MLC  torqoo 
link  assamblias  which.  If  aommpllahad. 
alimlnataa  tha  naad  for  cartaln  raquliad 
rapatltlva  chacka  of  tha  aiala  lamhi^ 
faar  (MLC)  torque  Unk  asaambUaa.  and 
to  limit  tha  applicability  of  tha  AO  to 
only  cartaln  airplanas.  waa  pobUahad  In 
tha  Fadsfal  Ri^sf  on  Septanbar  90, 
1909(83PRa8901). 

biterastad  paiaona  hatra  baan  afFocdad 
an  opportunity  to  partldpata  In  tha 
maklnf  of  this  amandmant  No 
coouaants  wars  racalvad  in  raspoosa  to 
tha  proposal. 

Aftar  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  sstlmatad  that  1S7  airplanes  of 
U.a  regUtry  will  be  sflsctad  by  dils  AD. 
that  it  will  take  approximately  10J 
manhourt  per  airplane  to  accomplish  tha 
optional  terminating  action,  and  that  tha 
everage  labor  coat  will  be  940  per 
manhoor.  The  ooet  of  parts  is  estlaiated 
to  be  9128  per  airplane.  Based  on  theee 
flguree,  the  total  coet  impact  of  the  AD 
on  U.S.  operators  who  elect  to  Install  tha 
optional  modification  is  s»tlmated  to  be 
9848  par  airplane. 

The  regulations  adoptsd  herein  will 
not  have  lubstantlal  direct  eflects  on  the 
states,  on  the  relationship  between  tha 
national  government  and  the  stataa.  or 
on  the  diatrlbution  of  power  and 
retponsibilltias  among  the  varioua  lavals 
of  aovammant  Therefore,  in  eccordance 
with  Executive  Order  12912.  it  U 


datatalnad  Uiat  thla  final  r«b  doaa  not 
have  suffidont  Merailaa  laiphcattons 
to  warrant  tha  preparation  oi  a 


For  tha  iwMoos  dIaouMad  aboiva.  Iha 
FAA  has  datermlnad  that  this  regulatian 
is  not  oonsidarad  to  be  naior  ondar 
BxacatiTa  Order  12291  or  slgniflcant 
under  DOT  Raflaiatary  Pottctoa  and 
Procedures  (44  PR  11094:  Febrvary  29, 
1979):  and  it  Is  ftirther  cartifled  under  the 
crttarta  of  tha  Regulatory  Flexibility  Act 
diet  thla  f«la  wiU  not  have  a  significant 
aoonoaric  laipact  poeltteo  or  neaattva. 
on  a  sahataotial  mtmber  of  araeU 
entitiea.  baoaaee  thle  action  doee  not 
Impoeo  a  requirement  but  provides  an 
optional  oieans  of  compUaace  with  an 
existing  regulation.  A  final  evaluation 
has  been  prepared  for  this  regulation 
and  has  been  placed  In  the  docket 

list  of  iahiscta  In  14  CFl  Fart  99 

Aviation  safety.  Aircraft 
AdapQon  ai  Iha  i 


Accordingly,  porsoant  to  tha  aothortty 
delegeted  to  mo  by  the  Administrator, 
the  Federal  Aviation  Admlniatratioo 
amende  I  30.13  of  Part  39  of  tha  Fadwal 
Aviation  Regulationa  (14  CFR  3949)  aa 
follows: 


PAirr 


] 


1.  The  authorihr  dtatton  lor  Part  99 
continues  to  read  as  foDows: 


:  49  UAC  UM(e).  Mil  end  14a; 
40  U  J£.  MKg)  (Rsvlsad  Feb.  L I 
JuMary  U,  t9n):  and  M  CPR 1149 


|99Llf    U 

2.  By  revisiiv  AD  99-19-09. 
Amendment  39-6949  (53  FR  20920;  Juno 
7. 1008).  by  revidiv  the  epplicabUity 
statement  rerteeigaeting  parayaph  C  aa 
D..  and  adding  a  naw  paragraph  C  aa 
follows: 


ApphastoModalSSaOi 
alipUnas.  9erUl  NinbafB  Saao-OOm 
tteoif«h  85ao-015a  oartlflcatsd  ia  any 
category.  CoapUaaoa  raqelred  ea 
indleeted.  unless  previoosly 
•ccomplished. 

To  pievaot  kMS  of  eaaad  ef  the  ehpiaae 
during  Uadiat  or  iakeeff  aee  to  iaUve  of  the 
cottar  ptiM  tenirim  Iba  aMin  landtag  fsar 
torque  link  conosctloo*.  •ccompUah  tho 
folknwlna: 

A.  Wilkin  40  hoars  allv  9m  oflactlve  date 
of  this  AD.  taoofpofale  the  feUowti«  into  the 
UnilattoM  8ectioa  of  dM  PAA-anrovsd 
AlfpUne  FUght  MeaMl  (AFM).  lite  may  be 
sooooipUabed  by  Inrkidlag  a  copy  of  this  AD 
iadieAFM: 

'Trtar  «e  the  BrM  Bight  of  eech  dey.  verify 
dMt  dM  cotter  plna  Mcuring  the  left  and  ri^t 
Bain  landiag  gear  kwqas  Uak  connacttcas  are 
Inatallad.  If  either  cottar  pin  la  broiien. 
mlaaingi  or  exhiXta  any  avtdaDoa  ot  belag  cat 


or  ahaarod  liy  the  not  prior  lo  further  flight 
accompiioh  par^aph  a  of  this  AD." 

a  If  either  cottar  pin  is  broken,  aiaaing.  or 
exhibits  any  evidence  of  being  cat  or  sheared 
l>y  the  aat  dte  nut  must  be  retorqead  lo  030 
tnch-pooads.  then  tightened  to  sUgn  the  cotter 
pin(a)  hole,  op  to  s  msxtoram  torque  of  UO 
inch-poaDds.  end  s  new  cotter  pin(t).  P/N 
MS24O08-I07.  laataUad.  This  MSt  bs 
sccoaqvisaea  ai  eoooraeace  wimceesne 
Saao  Maiataaanoe  Menaal  SecUca  a»-11-01. 


C  Madifloattaa  af  the  BMhi  laodii«  gear 
torque  Unk  asssaibUss  in  sooordaooa  with 
Ceasaa  Service  Bulletin  SBSsao-4^-6.  dated 
Angost  2&  1900,  oonstitvtss  teiminating 
actlca  for  the  requirsaiants  of  paragra^  A. 
andaabove. 

D.  An  ahemete  aMens  of  oonplianoa  or 
sd)aslBMBt  01  lae  coiaplienoe  ttaw.  wUca 
provides  sa  soceptaola  leval  of  selsty.  mey 
tie  aaed  wmb  epproved  by  the  Maaagv. 
Wichita  Alfuafl  CartinoBtioa  Omoa  PAA. 
Caalrall 


All  persona  anaciaa  oy  mis  avecuva 
who  have  not  already  received  the 
eppropriate  service  documents  from  the 
manufacturer  saay  obtain  copies  upon 
request  to  Casana  Aircraft  Company, 
QUtion  hlarkating  Division.  P.O.  Box 
770a  Wichita.  Kansas  67277.  These 
documents  may  ba  axamfawd  at  the 
FAA.  North  wast  Momtatai  Region.  17900 
Pacific  Hghway  Sooth.  Seattle. 
Washiogton.  or  FAA.  Central  Region. 
Wichita  Aircraft  Cartiflcatton  Office. 
1901  Airport  Road.  Rooa  lOa  Mid- 
Continent  Airport  Widdta.  Kansas. 


nis  amendment 


18, 


IMCOBMS  efledlve  Merch 
oajenaaiy 


AlortRwssf  Adoanaito  AigioR. 

(FR  Doc  0»«42  P9ed  l-«>-40(  0D«  aa] 
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IDa^HtNa. 
9199] 


0099  0-1 


;  Federal  Avlatton 
Administration  (FAA).  DOT. 
;  Ffaial  Role. 


:  This  smendment  adopts  a 
new  Alrworthineee  Directive  (AD), 
sppllcabia  to  Domiar  Models  Do29  D 
and  Do29  D-1  airplanes,  which  requires 
inspection  of  tha  horiaontal  tail  baering 
fitthig.  Looaa  rivets  and  cradis  have 
been  raportad  at  rear  faselaga  frame 


1042a  The  inspactioo  specified  la  this 
AD  will  detect  tha  loose  rivets  and 
cracks  before  tha  possible  loss  of  the 
horizontal  tail  surface  and  preclude  the 
loss  of  the  airplane. 
WUCIIWg  DATI:  March  3, 1969. 

Compliance:  As  prescribed  ia  the 
body  of  the  AD. 

AOong9a99:  Domier  Service  Bulletin  (S/ 
B)  No.  1110-3201.  dated  April  15. 198a 
applicable  to  this  AD  may  ba  obtained 
frt>m  Domier  GmbH.  P.O.  Box  218a  D- 
8000  Munchen  oa  Federal  Republic  of 
Germany.  This  infonnation  may  also  be 
examined  at  the  Rules  Docket  FAA. 
OfTice  of  the  Assistant  Chief  Counsel. 
Room  155a  001  East  12th  Street  Kansas 
City.  Missouri  Mioa 
TOR  nmTMBI  tNTOWMATIOII  CONTACT 

Mr.  Heinz  Hellebrand.  Aircraft 
Certification  Staff.  AEU-loa  Bnrepe. 
Africa,  and  Middle  Bast  Office,  FAA, 
c/o  American  Embassy.  B-lOOa 
Brussels,  Belgium:  Telei^one  (322) 
513.3a30;  or  Mr.  Herman  C.  Belderok. 
Project  Support  Section  Foreign  Aircraft. 
Central  Region.  ACE-iOO,  801  East  12th 
Street  Kansas  City.  Missouri  64100; 
Telephone  (816)  428-8832. 
gtlPPlCMCIfTARV  MVOM0ATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  indude 
an  AD  requiring  periodic  visual 
inspections  and  repair  as  necessary  of 
(a)  the  rivet  connections  between  the  LH 
and  RH  horizontal  tail  bearing  fittings 
and  the  lateral  skins  for  play;  and  (b)  aft 
fuselage  frame  10420  and  the  comer 
gusset  for  cracks  on  certain  Models 
Do28  D  and  Do28  D-1  airplanes  was 
published  in  the  Federal  Registar  on 
August  29. 1968  (53  FR  32920).  The 
proposal  resulted  from  Domier  receiving 
reports  of  loose  rivet  connections 
between  the  left  hand  (LH)  and  right 
hand  (RH)  horizontal  tail  bearing  fittings 
and  the  lateral  skins,  and  also  reports  of 
cracks  in  frame  10420  and  the  comer 
gusset.  If  uncorrected,  these  conditions 
may  cause  loss  of  the  horizontal  tail 
bearing  fitting  or  failure  of  the  frame 
which  can  lead  to  the  loss  of  horizontal 
tall  control  functions.  Consequently, 
Domier  issued  S/B 1110-3204.  dated 
April  15. 106a  which  detailed  initial  and 
subsequent  visual  inspections  every  100 
hours  time-in-service  and  repair  as 
necessary  of  (a)  the  rivet  connections 
between  the  LH  and  RH  horizontal  tail 
bearing  fittings  and  the  lateral  skins  for 
play:  and  (b)  aft  fuselage  frame  10420 
and  the  comer  gusset  for  cracks.  The' 
Federal  Republic  of  Germany.  Civil 
Aviation  Authority  the  Luftfahrt- 
Bundesamt  (LBA).  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  the  Federal  Republic  of 


Germany,  classified  this  Service  Bulletin 
and  the  actions  reeommended  therein  by 
the  manufacturer  as  mandatory  to 
assure  die  continued  airworthiness  of 
the  aSectad  airplanes  in  Germany. 

On  airplanes  operated  under  LBA 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  LBA 
combined  with  FAA  review  of  pertinent 
docimientation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicabe  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conforaiity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
Domier  S/B  Na  1110-3204.  dated  April 
IS.  198a  and  the  mandatory 
classification  of  this  Service  Bulletin  by 
the  LEA.  and  concluded  that  the 
condition  addressed  by  S/B  No.  1110- 
3204  was  an  unsafe  condition  that  may 
exist  on  other  airplanes  of  this  type 
certfficated  for  (^>eration  in  the  United 
States.  Accordingly,  the  FAA  proposed 
an  amendment  to  Part  39  of  tlw  FAR  to 
include  an  AD  on  this  subject 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  publia  Therefore,  the  proposal  is 
adopted  without  change. 

The  FAA  has  determined  that  this 
regulation  involves  3  airplanes  at  an 
approximate  single  inspection  cost  of 
$40  (one  man-hour)  for  each  airplane,  for 
a  total  fleet  cost  of  $120  to  the  private 
sector.  The  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
si^uficant  financial  impact  on  any  small 
entities  operating  these  airplanes. 

The  relations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  suffident  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Therefore,  I  certify  tiiat  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 


Regulatory  Flexibility  Act  A  copy  of  the 
final  evaluation  (nepared  for  thU  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
''AOORE99tf". 

List  of  Subjects  IB  14  CFR  Part  99 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adc^tioo  of  the  Amendment 

Accordingly,  pursuant  to  the  audiority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  die  FAR  as 
follows: 

PART  39-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aaduritr  48  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
lanuaiy  12. 18B3):  and  14  CFR  liao. 

§38.13    (Amendod) 

2.  By  adding  the  following  new  AD: 

Domier.  Applies  to  Models  Do2S  D  and 
Do28  D-1  (all  serial  numbers)  airplanes 
certificated  in  any  category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  and  every  100  hours 
time-in-service  thereafter  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  preclude  the  loss  of  the  horizontal  tail 
accomplish  the  following: 

(a)  Visually  inspect  in  accordance  with 
Domier  Service  Bulletin  No.  1110-3204.  dated 
April  15. 1988.  as  follows: 

(1)  Inspect  the  rivet  connections  between 
the  left  hand  and  right  hand  horizontal  tail 
bearing  fittings  and  the  lateral  skins  for  loose 
rivets.  It  loose  rivets  are  found,  before  further 
flight  replace  the  loose  rivets  in  accordance 
with  Domier  Service  Bulletin  No.  1110-3204. 
and 

(2)  Inspect  the  rear  fuselage  frame  10420 
and  the  comer  gusset  for  cracks.  If  cracks  are 
detected,  before  further  flight  repair  as 
follows: 

(i)  For  cradis  less  than  25mm  ( JB  inch), 
stop  drill  the  crack  in  accordance  with 
Domier  Service  Bulletin  No.  1110-3204. 

(ii)  For  cracks  25mm  or  longer  (.98  inch  or 
more),  repair  the  airplane  in  accordance  with 
instructions  from  Domier  approved  by  the 
Manager.  Aircraft  Certification  Staff.  AEU- 
100. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Aircraft  Certification  Staff,  AEU- 
100.  Europe.  Africa,  and  Middle  East  Office. 
FAA.  c/o  American  Embassy.  B-IOOO 
Brussels.  Belgimn. 

All  persons  affected  by  this  directive 
may  obtain  a  copy  of  the  document 
referred  to  herein  upon  request  to 
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Aircraft  Ccrtiflcatlon  SufT.  AEU-loa 
Buropa.  AfHca,  and  Middla  Bast  OfRca, 
PAA.  c/o  American  Embassy.  B-IOOO 
Bnissals.  Balgium;  or  Domisr  GmbH. 
P.O.  Box  Xiaa  D-8000  Munchen  08. 
Padaral  Rapublic  of  Carraany.  or  may 
axamlna  this  documant  at  tha  PAA. 
Offlca  of  tha  Assistant  Chief  CounsaL 
Room  issa.  801  Bast  12th  Stiaat.  Kanaas 
Qty.  Missouri  84108. 

This  amendment  becomes  effective  on 
March  3. 1009. 

iMued  in  Kansas  City.  Mitaouri  on  fanuary 
10k  tMO. 

■any  a  OsMBls. 
Msaafsr.  SmtaJJ  Airphirm  Dinctomtt. 
Aircraft  CmtificoUon  Srrk*. 
(Pt  Doc  »-«140  Plied  \-Vi-Uk  ftiS  am) 


UCPflPartM 
lOaakalNaL 


-AOc 
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;  Padaral  Aviation 
Administration  (PAA).  DOT. 
Final  rule. 


R  This  amendment  adopts  a 
airworthiness  directive  (AO), 
spplicable  to  certain  Boeing  Model  757 
series  airplanes,  which  rsqulrss 
raplacament  of  both  spoiler  wheal 
coounand  units.  This  aoMDdment  is 
prompted  by  raports  that  a  potential 
fallura  mode  exists  which  could  causa 
unooounanded  deployment  of  three 
fllfht  spoilers  on  one  wing  to  their  full 
up  position.  This  condition,  if  not 
corrected,  could  result  in  s  sudden  large 
rolling  moment  end,  sfler  recovery  by 
the  pilot,  diminished  roll  capability  and 
a  significant  loss  of  lift. 

I OATK  March  15. 1009. 
;  The  spplicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes.  P.O.  Box 
3707.  Seattle.  Wsshingtoo  08124.  This 
information  may  be  examined  at  the 
PAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Waahington.  or  Seattle  Aircraft 
Cartiftcalion  Office.  PAA.  Northwest 
Mountain  Region.  0010  East  Marginal 
Way  South.  Seattle.  Washington. 
MN  FUnTNM  MTONMATIOM  OONTACT: 
Mr.  Henry  A.  |enkins.  Systems  snd 
Eauipment  Branch.  ANM-1306: 
telephone  (208)  431-1047.  Mailing 
address:  PAA.  Northwest  Mountain 
Region.  17000  Pacific  Highway  South.  C- 
00008.  Seattle.  Waahington  08188. 
MIPVIOMMMTMIV  MI^OMHATIOMC  A 
propoaal  to  amend  f*art  30  of  the  Pederal 
Aviatloa  Regulations  to  include  an 


airworthiness  directive  which  reouires 
replacement  of  both  spoiler  wbael 
command  units  on  Boeing  Model  757 
series  slrplanes.  wss  published  in  the 
FadMal  Baglslaf  on  August  23. 1098  (53 
PR  32077). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  tha 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  Airline  Transport  Association 
(ATA)  of  America  commented  that 
several  of  its  memben  had  expressed 
concern  regarding  the  ability  of  the 
vendor  for  the  part  being  replaced  in 
accordance  with  the  AD  to  provide  parts 
in  a  timalv  manner.  The  FAA  was 
requested  to  verify  that  the  vendor  could 
provide  parts  to  support  the  propoeed 
compliance  period  The  manufacturer 
has  advised  PAA  that  adequate  parts 
will  be  available  to  affected  operators 
within  the  propoeed  compliance  time. 
asstunlng  sn  orderly  demand 

After  careful  review  of  the  available 
data.  iTH;hiK^f»g  the  comment  noted 
above,  the  PAA  has  determined  that  air 
safety  and  the  public  interest  requira  the 
edoption  of  the  rule  as  proposed 

Tnera  era  approximately  175  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
aatimated  that  104  airplanes  of  US. 
rag^try  will  be  affected  by  this  AD.  that 
It  will  take  approximately  S  manhoun 
par  airplane  to  accomplish  the  required 
actkma.  and  that  the  average  labor  cost 
wlU  ba  $49  per  manhour.  The  costs 
raqulrad  fbr  raplacament  or  modiftcation 
of  the  required  parts  will  be  borne  by 
the  maniifacturer.  Based  on  these 
figures,  the  total  coat  impact  of  the  AD 
on  US.  operators  is  estimated  to  be 
(30.800. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
natkMial  government  and  the  states,  or 
on  tha  distribution  of  power  and 
responsibilities  smong  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12012.  it  is 
determined  that  this  final  rule  does  not 
have  soffldant  federalism  implications 
to  warrant  tha  preparation  of  a 
Pederalism  Assessment 

For  the  reasons  discussed  sbove.  the 
PAA  has  determined  that  this  regulation 
Is  not  considered  to  be  ma  {or  under 
Executive  Order  12201  or  significant 
under  DOT  Regulatory  Policies  snd 
Procedures  (44  FR  11034:  February  28. 
1070);  and  it  is  further  certified  under  the 
criteria  of  tha  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  signiflcant 
economic  Impact  positive  or  negative. 
on  a  substantial  number  of  smaU 
entities,  because  few,  if  any.  Modal  757 


series  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket. 

list  of  Subiacts  b  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  ef  tba  AaaaiMfanant 

Accordingly,  purauant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  |  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PAHT19    CAMgWOCni 

1.  Tha  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aelherilr.  St  US.C  1354(a).  1421  and  1423: 
40  U.S.C  100(g)  (Revised  Pub.  L  07-44S. 
laottsiy  U 1003):  snd  14  CFR  11  JO. 

lOOilS    (Amendadl 

2.  By  adding  the  following  new 
airworthiness  directive: 


:  Applies  to  Model  757  series 
airplanes,  at  listed  in  Boeing  Service 
Bulletin  757-27-0070.  dated  May  18. 1888. 
certificated  in  any  category. 

Compliance  Is  rsqulred  within  the  next  24 
months  after  the  effective  date  of  this  AD. 
unless  previously  accomplished. 

To  prevent  uncommanded  extension  of 
three  flight  spoilers  on  one  wing,  due  to 
failure  of  a  spoiler  wheel  command  unit 
accomplish  tiie  following: 

A  Replace  both  spoiler  wheel  command 
nnits.  In  accordance  with  Boeing  Service 
Bulletin  757-27-0070,  dated  May  18. 1988. 

B.  An  alternate  means  of  compliance  or 
adiustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seettle  Aircraft  Certification  OfTice.  FAA. 
Northwest  MounUin  Region. 

NolK  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
btspector  (FMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  OfTice. 

C  Special  (Ugfat  permits  may  be  issued  in 
accordance  with  FAR  21197  and  21.188  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  inspections  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
sppropriste  service  documents  frt>m  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  08124.  These  documents 
may  be  examined  at  the  PAA. 
Northwest  Mountain  Region.  17000 
Pacific  Hlghwsy  South.  Seattle. 
Washington,  or  Seattie  Aircraft 
Certification  Office.  FAA.  Northwest 


Mountain  Region.  0010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
March  15. 1000. 

issued  in  Seettle.  Wsshington.  on  |anuary 
23.1888. 
UfoyAKeidi. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc  88-2138  Filed  1-30-88;  S:4S  am] 


South.  C-68986,  Seattle,  Washington 
98168. 


14  CFR  Part  39 

(Dockat  No.  OO-MM-m-Ad;  Amdt 
30-0134) 

AVWonranMS  uwciivvs;  iniumi 
I  Model  BAC 1-11  Seriee 


AOINCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


:  This  amendm«it  supersedes 
two  existing  airworthiness  directives 
(AD),  applicable  to  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes,  which  currently  require 
repetitive  Inspection  procedures  and 
repair,  if  necessary,  of  the  main  landing 
gear  (MLG)  support  structure,  and  a  one- 
time inspection  and  repair,  if  necessary, 
of  a  component  in  the  nose  landing  gear 
(NLG).  Those  actions  were  prompted  by 
reports  of  cracks  in  the  MLG  rear  pintle 
support  beam  and  the  coDapse  of  one 
NLG.  This  amendment  adds  additional 
model  series  to  the  AD  applicability, 
and  requires  additional  inspections  and 
maintenance  procudnres  for  the  MLG 
support  structore.  This  amendment  is 
prompted  by  a  structural  re-evaluation, 
which  identified  the  need  for  additional 
procedures  for  some  variations  of  tha 
airplane  to  adeqiutely  detect  craddng. 
Such  cracking,  if  not  corrected,  could 
lead  to  coUapaa  of  the  MLG  and  NLG. 
i>F0CllV8  DATO:  March  IS.  1999. 
ADOWtOOiO.  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace  Inc^  Librarian  for 
Service  Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport  Washington.  E)C 
20041.  This  information  may  he 
examined  at  the  PAA.  Nordiwest 
Mountain  Region.  17000  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  0£Bce. 
9010  East  Marginal  Way  Soudi.  Seattle. 
Washington. 

MM  nNITNBI  MMNHIATION  OONTACH 
Mr.  William  Schroader.  Standardization 
Branch.  ANM-113:  telephone  (208)  431- 
1565.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Midway 


rARV  eiFOmiATKMt  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
88-04-07,  Amendment  38-5235  (51  FR 
4588:  February  6, 1988)  and  AD  88-07-01, 
Amendment  39-5878  (53  FR  8869;  March 
16, 1968),  applicable  to  British 
Aerospace  Model  BAC  1-11 200  and  400 
series  airplanes,  to  require  additional 
inspections  for  cracks  in  the  rear  pinUe 
support  beam  and  repair,  if  necessary, 
and  a  one-time  inspection  of  the  nose 
landing  gear  and  rei>air,  if  necessary. 
was  published  in  the  Federal  Register  on 
September  30, 1988  (53  FR  38297). 

kiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  conunenters  noted  that  the 
proposal  would  require  the  beam  to  be 
repla(^  prior  to  further  fligjit  if  a  crack 
is  found  that  is  equal  to  0.6  indi  in 
length;  whereas,  die  service  bulletin 
auti^orizes  blending  of  a  crack 
measuring  0.6  inch  (or  less)  in  length. 
The  conunenters  requested  that  the  final 
rule  be  revised  to  be  consistent  with  the 
service  bulletin.  The  FAA  concura  that 
cracks  equal  to  or  less  than  0.6  inch  may 
be  blended  and  still  provide  an 
adequate  level  of  safety.  Paragraph  D.l. 
and  D.2.  of  the  final  rule  have  been 
revised  to  identify  the  appropriate  crack 
size  and  action  to  be  taken,  as  well  as  to 
identify  the  specific  paragraph  in  the 
service  bulletin  diat  species  the  repair 
procedives. 

These  conunenters  further  noted  that 
the  proposal  would  require  the  beam  to 
be  replaced  if  cracks  exceed  0.6  inch; 
whereas,  the  service  bulletin  instructs 
operaton  to  consult  British  Aerospace 
for  advice  with  regard  to  further  action. 
The  commentera  requested  that  the  final 
rule  be  revised  to  be  consistent  with  the 
service  bulletin  instructions.  The  FAA 
does  not  totally  concur.  The  FAA  did 
not  include  a  requirement  to  contact  the 
manufacturer  for  fiulher  advice,  since  to 
do  so  would,  in  effect  be  delegating  our 
rulemaking  authorify  to  the 
manufactiuer.  However,  the  FAA  has 
determined  that  if  any  crack  exceeds  0.8 
inch  in  length,  the  operator  must  either 
replace  the  cracked  part  prior  to  further 
flight  or  repair  the  crack  in  a  manner 
approved  by  the  FAA.  Paragra|rii  D.2.  of 
the  final  rule  has  been  revised 
accordin^y. 

The  FAA  has  determined  that  the 
compliance  times  in  paragrai^s  A..  B.. 
and  C.  of  the  final  rule  may  be  extended 
by  one  landing  in  order  to  be  in 
conformance  with  the  recommendations 


of  the  manufacturer  and  to  create  less 
confusion  to  operaton.  This  change  will 
not  compromise  the  safety  of  flight 
expand  the  scope  of  the  AD.  or  impose 
an  additional  economic  burden  on  any 
operator. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safefy  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  noted. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  3  manhoun 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operaton  is  estimated  to  be 
$8,400. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
witii  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  PoUdes  and 
Procedures  (44  FR  11304;  February  28. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  FlexibiUfy  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  nimib«'  of  small 
entities,  because  of  the  minimal  cost  of 
compliance  per  airplane  ($120).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Part  SO 

Aviation  safefy.  Aircraft 


Adoption  of  the. 

Accordingly,  pursuant  to  the  audiority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  3ai3  of  Part  30  of  die  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authorify  dtation  for  Part  39 
continues  to  read  as  fc^ws: 

Autfaotitr  48  U.S.C  13S4(a).  1421  and  1423; 
48  U.S.C  108(g)  (Revised  Pub.  L  87-448. 
January  12. 1883);  and  14  CFR  11J». 


r«dtt»l  Rftotar  /  Vol.  54.  No.  19  /  To— day.  January  31.  1969  /  Rules  and  Regulationt 


Federal  Regbter  /  Vol  54,  No.  19  /  Tuesday,  January  31,  1989  /  Rules  and  Regulations 


478§ 


latLia    lAimntfvdl 

2.  By  •up«r««dinf  AD  86-04-07. 
Amtndmcnt  30-623S  (51  FR  4588: 
Ftbruary  A,  1986).  and  AD  88-07-01. 
Amendniflnt  39-5878  (53  fH  MflO;  March 
18,  1986).  with  th«  following  new 
alrworthineM  directive: 


■ribali  Aiwipaw:  AppliM  lo  Modal  BAG  1- 
1 1  200  and  400  aartat  aliplanaa. 
oartiflcalad  tn  any  calatory.  Complianca 
la  raqulrad  a*  Indicalad.  unlaaa 
pravtoualy  acoompUahad. 

Ttt  pravant  a  haxardoua  landing  oondilion. 
MMBiphah  tha  roUowtnr 

A.  Par  Modal  BAG  1-11  tOO  aartaa  alrplanaa 
(pra^modtflcaUaa  PMSOTtk  Modlflcatkxi 
PM3070  with  mate  aupport  baama.  Pan  Na 
BD09-1001/2:  or  Modiflcatioa  PMMCai  Al  or 
prior  to  (ha  accunulatlon  of  SO.00O  landlnga 
or  within  tha  naxt  1.300  landings  aftar  April 
as.  ISSa  (which  la  tha  aflactlva  data  of  AD 
•6-07-01.  Amandmant  36-0878).  whichavar 
occur*  lalar.  parfonn  an  addy  currant  or  dya 
panatrani  Inapaclton  lor  cracka  tn  tha  raar 
plnila  tupport  tiaam.  In  accordanca  with  tha 
paragraph  2.1.1  of  tha  acoompUahmanl 
tealructloni  of  Brltlah  Aaroapaoa  BAG  1-11 
Alan  Sarvloa  BuUatta  57-A  nXSWS.  laaiM 
Nuflibar  4.  datad  Fahruary  17.  ISgg 
Tharaaftar.  rapaal  tha  Inapactioa  at  Inlarvala 
not  to  axoaad  SJOO  landlnga. 

Nola:  Alrplanaa  that  coapUad  with 
paragraph  A  of  AD  16-07-01.  Amandmant 
S6-Sg7S.  ara  oonaklarad  to  hav*  mat  tha 
Initial  Inapaction  raquiramants  of  thia 
paragraph,  and  tha  Inapaction  la  to  ba 
rapaatad  at  tetarvala  not  to  axoaad  SJOO 


B.  For  Modal  BAG  1-11  400  tartaa  alrplanaa 
Ipra-fflodifkatlon  PM3070;  Modification 
PM307Q  with  mate  aupport  baama.  Part  Na 
1009-1001/2:  or  Modiftcatioa  FMSazs):  At  or 
prior  to  tha  aocanalatioa  of  ISJXD  landinga. 
or  within  1 JOO  landii^  aflar  March  17, 19S6 
(which  w  tha  affacti«a  data  of  AD  aS-Oa-tT. 
Amandmant  96-5235).  whichavar  oocura  lalar. 
parionn  an  addy  currant  or  dya  panatrant 
Inapaction  for  cracka  te  tha  raar  pintia 
aupport  baam.  te  accordanca  with  paragraph 
2.1  1  of  tha  accompliahmant  Inatnictiona  of 
Brltlah  Aaroapaca  BAG  1-11  Alart  Sarvica 
Bullalln  S7-A-PMAa8e.  baua  Nuoibar  4.  datad 
Nhnary  17. 19M.  Tharaaftar.  rapaal  tha 
iMpactiaa  at  tetarvala  not  to  axoaad  3J0O 


Nota;  Atrplaaaa  that  coapiiad  with 
paragraph  A.  of  AD  aa-Oi-07.  Amandmant 
30-&235.  ara  conaldarad  to  hava  mat  tha 
Initial  inapaction  raqulramanta  of  thia 
paragraph,  and  tha  liupactlon  la  to  ba 
rapaatad  al  Intarvala  not  to  axcaad  3.200 
landlnga. 

C  For  Modal  BAG  1-11  200  and  400  aariaa 
alrplanaa  (Modiflcatioa  FM3070  with  mate 
aupport  baama.  Part  Na  EN0»-128B/60|:  At  or 
prior  to  Iha  accumulation  of  7 JOO  landliifi  or 
withte  SO  day*  aflar  tha  affactiva  data  of  thia 
AD.  whichavar  occura  la  tar,  parform  an  addy 
currant  or  dya  panatrant  Inapactioa  lor  cracka 
te  tha  raar  pinti*  aupport  baam.  te 
accordanca  with  paragraph  2.1.1  of  tha 
accompliahmant  inatructlon  of  British 
Aaroapaca  BAG  1-11  Alart  Sarvica  Bullatin 
57-A-PMSM8,  laaua  Number  4,  datad 


Fabruary  17,  Iflgg  Tharaaftar,  rapaat  tha 
laapactioB  at  tetarvala  not  to  axcaad  3J0O 
landingi. 

Nolo:  Modal  BAG  1-11  WO  aofiaa  alrplanaa 
that  compWad  with  paragraph  A  of  AD  M- 
07-01.  Amandmant  96-487gE  and  Modal  BAG 
1-11  400  aarioa  alipUnaa  that  ooopUad  with 
parayaph  A  of  AD  se-Ot-OT,  Amandntant 
36-4235:  ara  oonaidarad  to  hava  mat  tha 
teitia)  inapactioa  raqulramanta  ol  thia 
paragraph,  and  tha  Inapaction  la  to  ba 
rapaatad  at  tetarvala  not  to  axcaad  3.200 
landii^a. 

D.  tf  cracka  It  tMscoawaddtatBgdw 
Inapactloaa  raquirad  by  paramph  A.  B..  or 
C  abova.  acoomptlah  tha  (oUowlng: 

1.  If  cracka  ara  laaa  than  or  aqualto  oa  inch 
on  prannodlflcatiaa  PM3070  alrplanaa.  or  laaa 
than  or  aqual  to  (L2  inch  on  poat-modiflcatlon 
PM3070  alrplanaa.  rapair  or  raplaoa  tha 
crackad  pari  prior  to  furthar  flight  te 
aocordanoa  with  paragraph  2J.1  of  tha 
Accompliahmant  Inatnictiona  of  British 
Aaroapaca  BAG  1-11  Alart  Sarvica  Bullatte 
S7-A-PMSasa.  laaua  Numbar  4,  dated 
Fabruary  17.  ISSa  If  cracks  ara  repaired  te 
accordance  with  tha  sarvica  bulletin, 
continue  to  perform  addy  currant  or  dya 
penetrant  teapactlona  at  tetarvala  not  to 
exceed  800  landinga,  providing  that,  te  tha 
caae  of  pra-asodlftcatioa  PM3070  alrplanaa.  If 
cracka  ara  preesot  te  the  afl  half  beam, 
cracked  parts  moat  ba  replaced  prior  lo 
hirtherlU^t 

2.  If  cracka  exceed  oa  tech  te  length  on  pra- 
modiflcatfcm  PM3070  alrplanaa.  or  exceed  0.2 
Inch  te  length  on  poat-modincatlon  PM307O 
■IrplaBee.  rapair  or  replace  te  a  manner 
approved  by  the  Manager.  Standardizatian 
Branch.  ANM-113.  FAA  Northweat  Moontate 
Ragioo.  If  the  part  la  repaired,  furthar 
inapactioa  raqulrementa  will  be  determined 
by  the  Manner.  Standardization  Branch,  at 
tha  time  of  repair  approval  If  tha  mate 
l^'yting  gear  pintle  support  baam  la  replaced, 
the  inapaction  muat  be  repealed  al  tetarvala 
not  to  exceed  3J0O  landings 

B.  Prior  to  |une  17,  ISSa  (which  la  SO  daya 
after  tha  aflactlva  data  of  AD  86-04-07, 
Amandmant  36-5235).  Inspect  for  damage  of 
the  toggle  links'  apadal  bolt  asaambly.  part 
number  AB44A127S.  In  accordaiKa  with  the 
accomplishment  instnictioas  of  British 
Aaroapaca  BAG  1-11  Alert  Sarvica  Bullatte 
a-A  PM5872.  datad  |uly  25.  1S63.  If  tha 
spedal  bolt  asaambly  is  found  damaged, 
replace  with  a  sarvicabla  part  before  further 
IbgbL 

NniK  Alrplanaa  that  hava  complied  with 
ponpaph  B.  of  AO  8S-04-07,  Amendment  36- 
5235.  are  coneiderad  to  have  met  the 
raquiramanta  of  thia  paragraph. 

F.  An  altamata  meana  of  complianca  or 
adtuatmant  of  tha  complianca  time,  which 
providee  an  acceptable  level  of  safety,  may 
be  aaed  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Northweet  Moontate  Region. 

Nolae  The  requeat  should  ba  forwarded 
through  an  FAA  Principal  Matetananca 
Inapector  (FMI).  who  may  add  any  comments 
and  then  aend  It  to  tha  Managar. 
Standardization  Branch.  ANM-113. 

G.  Special  flight  permits  may  ba  iaauad  te 
accordance  with  FAR  21 197  snd  21.108  lo 


opereia  airplanea  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  pertona  affected  by  thia  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copiea  upon 
requeet  to  Brltlah  Aeroapace.  inc.. 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414.  Dullea  International  Airport 
Washington.  D.C  20041.  Theae 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17BO0 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  BOlO  East  Marginal 
Way  South.  Seattle.  Washington. 

This  Amendment  supersedes  AD  86- 
04-07,  Amendment  39-5235.  and  AD  88- 
07-01,  Amendment  39-5878. 

This  Amendment  becomes  effective 
March  15, 198B. 

Issued  in  Seattle.  Waahingtoa  on  |anuary 
23.1900. 
UnyA-KaMh. 

Mamgar.  Ttnnapoit  Airpkum  Dinctontta, 
Airavft  CtrtificaUon  Service. 
(FR  Doc  86-2138  Filed  1-«>-8e;  8:45  am| 
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taa-AD; 


Modal  MO 

ae»icv.  Federal  Aviatioa 
Administraboo  (FAA).  DOT. 
Final  rule. 


:  This  action  publishes  in  the 
Podaral  Raglalar  and  makea  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Cessna  Model  650  series  airplanes  by 
individual  lettera.  This  AD  requires  a 
revision  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  reatrict  certain 
airplanea  to  a  45An  foot  maximum 
calibrated  operating  altitude  until  such 
time  as  the  elevator  balance  has  been 
checked  and  rebalanced.  If  necessary. 
This  action  is  prompted  by  reports  that 
certain  airplanes  may  not  have  been 
manufactured  with  the  correct  static 
balance.  This  condition,  if  not  corrected, 
could  result  in  structiiral  dynamic 
instability  at  flight  levels  above  45.000 
feet. 


[  OATK  February  21. 1980. 

This  AD  was  effective  earlier  to  all 
recipienU  of  Priority  Letter  AD  88-23-04. 
dated  November  18, 1B88. 


AOOREBSts:  The  applicable  service 
information  may  be  obtained  from 
Cessna  Aircraft  Company,  Citation 
Marketing  Division.  P.O.  Box  7706, 
Wichita.  Kansas  67277.  This  material 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Wichita  Aircraft 
Certification  Office.  FAA.  Central 
Region.  1801  Airport  Road.  Room  100. 
Mid-Continent  Airport,  Wichita,  Kansas. 
PON  PURTNBR  HVOMIATION  CONTACT: 
Mr.  Douglas  Haig.  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
Room  100, 1801  Airport  Road.  Mid- 
Continent  Airport,  Wichita.  Kansas 
67208:  telephone  (316)  946-4409. 
•UmJMMTAIIV  mpormation:  On 
November  10, 1968,  the  FAA  issued 
Priority  Letter  AD  88-23-04,  applicable 
to  certain  Cessna  Model  650  series 
airplanes,  which  requires  restriction  of 
the  maximum  calibrated  operating 
altitude  to  45XX)0  feet  until  audi  time  as 
the  elevator  balance  has  been  checked 
and  rebalanced,  if  necessary.  That 
action  was  prompted  by  reports  that 
elevators  on  certain  of  these  airplanes 
may  not  have  been  manufactured  with 
the  correct  static  balance.  Analysis  has 
shown  that  this  improper  balance  could 
result  in  a  structural  dynamic  instability 
at  flight  levels  above  45.000  feet 

The  FAA  has  reviewed  and  approved 
Cessna  Alert  Service  Letter  SLA650-27- 
20,  datad  November  11. 1988,  which 
describes  procedures  fbr  removing  the 
elevators  from  the  airplane,  checldng  the 
elevator  balance  of  each  elevator,  and 
rebalancing,  if  necessary. 

Since  a  situation  existed,  and  still 
exists,  that  requires  Immediate  adoption 
of  this  regulation,  it  is  foimd  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regtdations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrent  the  preparation  of  a 
Federalism  Assessment 

The  Federal  Aviation  Administration 
has  detennined  that  this  fegulation  is  an 
emergency  regulation  that  is  not 
'  considered  to  be  major  under  Exectttlve 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 


immediately  to  correct  an  unsafe 
condition  in  aircraft  It  has  been  further 
detennined  that  this  document  involves 
an  emergency  regtdation  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  hi  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audmrity:  48  U.S.C  1354(a).  1421  and  1423; 
49  US.C.  10a(g)  (Reviaed  Pub.  L  97-448. 
Janaary  12. 1983):  and  14  CFR  1139. 

S  98.13   (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


;  Applies  to  Model  660  aeries 
airplttias;  Serial  Numbers  650-0094. 650- 
0006. 650-0100  throufl^  650-0103. 650- 
0105  thro««h  650-0107. 65O-0117. 650- 
01201 650-0123, 650-0125  through  650- 
0129. 060-0131  dmni^  650-0159. 6SO- 
tnei.  and  650-0162;  certificated  te  any 
category.  GtmpUanoe  is  required  as 
indicated,  unleas  already  acconq>lished. 
To  prevent  elevator  flutter,  accomplish  the 
following: 

A  Prior  to  further  fli^t  incorporate  the 
following  teto  die  Limitattona  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM).  Thia  may  be  aooomplished  by 
inserting  a  copy  of  this  AO.  or  the  Temporary 
AFM  Change  induded  as  part  of  the  Gesana 
Alert  Service  Utter  SLA650-27-aa  dated 
November  11, 1068,  teto  the  AFM: 

"Enroute  Operations  Limits:  45.000  ft 
Maximum  Galibrated  Operating  Altitude." 

&  Withte  the  next  100  flight  hours  time-in- 
service  or  00  days  after  the  effective  date  of 
this  AO,  whichever  occurs  sooner,  remove 
both  elevators  from  the  airplane  and  check 
for  proper  balance,  te  accordance  with 
Geaana  Alert  Service  Letter  SLAe5O-Z7-20, 
dated  November  11. 19e&  Elevators  not 
meeting  proper  balance  specifications  must 
be  rebalanced,  prior  to  hirther  flight  te 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bidletin. 

C  Accomplishment  of  the  requirements  of 
paragraph  fi..  above,  constitutes  termteattng 
action  for  the  requirements  of  paragraph  A. 
above,  and  tiie  AFM  revision  may  be 
removed 


D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Wichita  Aircraft  Certification  Office,  FAA 
Gentral  Region. 

E.  Special  flight  permits  may  be  issued  te 
accordance  widi  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  te  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  applicable 
service  information  from  Cessna 
Aircraft  Company,  Citation  Mai^eting 
Division.  P.O.  Box  7706.  Wichita.  Kansas 
67277.  This  material  may  be  examined  at 
the  FAA.  Northwest  Moimtain  Region. 
17900  Pacific  Highway  South.  Seattie. 
Washington,  or  at  the  Widiita  Aircraft 
Certification  Office.  FAA.  Cenbvl 
Region,  1801  Airport  Road,  Room  100. 
Mid-Continent  Airport  Wichita.  Kansas. 

This  amendment  becomes  effective 
February  21. 1989. 

This  AD  was  effective  eariier  to  all 
recipients  of  Priority  Letter  AD  88-23-04. 
issued  November  16. 1988, 

Issued  te  Seattle.  Wariiington.  on  January 
23.1986. 
LasoyAKeidi. 

Manage,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  80-2137  Fllad  1-30-80:  6-45  am) 


14  CFR  Fart  39 


[Docket  No. 
8127] 


174-AD;AflidL36- 


AhwuiUiliieee  DlrecUva;  Fokker 
Model  F-27  Sorlee  Airplanea 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


R  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F--27 
series  airplanes,  which  currentiy 
requires  a  revision  to  the  Limitations 
Section  of  the  Airplane  Flight  Manual 
(AFM)  restricting  the  maximum 
turbtilent  air  penefration  airspeed  for 
certain  airplanes,  and  installation  of  a 
placard  to  this  effect  near  each  airspeed 
indicator.  That  action  was  prompted  by 
a  report  of  improper  heat  treatment  of 
the  wing  structure,  resulting  in  a 
reduction  of  the  strength  of  the  skin 
splice  at  Wing  Station  7900.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  capability  of  the 
wing.  This  amendment  expands  the 
applicability  statement  to  include 
additional  Model  F-27  airplanes  that 
have  been  retrofitted  with  a  new 
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outerwinf.  wing  Mrial  number  JM  or 
hightr.  and  ar*  aubtcct  to  Um  mom 
unsafe  condition. 

■^■Cfl»l  OATT  February  15. 1MB. 
AOOMMM:  The  applicable  aarvica 
information  may  be  obtained  from 
Pokker  Aircraft  USA.  Inc.  11M  N. 
Fairfax  Street  Alexandria.  VIrgiala 
22314.  Thla  information  may  be 
examined  at  FAA.  Northwest  Mountain 
Region.  17800  Pacific  Highway  South. 
Seattle.  WaahlMton.  or  Seattle  Aircraft 
CertlflcaUon  Ofnce.  9010  Eaat  Marginal 
Way  South.  Seattle.  Washington. 
mi  RINTNM  MFONMATIOM  OOMTACT: 
Mr.  Mark  Quaov  Standardisation 
Branch.  ANM-11S;  telephone  (206)  431- 
1971.  MaiUi«  address:  FAA.  Northwest 
Mountain  R^|ioa  17900  Pacific  Highway 
South.  C-aaoae.  Seattle.  Washtaigtoo 
9618a. 


r  ANY  MP0MMT10IC  On 

September  IS.  1968,  the  FAA  lasaed  AD 
86-17-02.  Amendment  30-8035  (53  PR 
37995:  Septnaber  28. 1988).  applicable  to 
Pokker  Model  ?-Zf  series  airplanes, 
which  requires  s  revision  to  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  restricting  the 
maximum  turbulent  air  penetration 
speed  for  certain  airplanes,  and 
installation  of  a  placard  to  this  effect 
near  each  airspeiKl  Indicator.  That 
action  was  prompted  by  a  report  of 
improper  heat  traetment  of  the  wing 
siructxm.  resulting  in  a  redactioo  of  the 
strength  of  the  skin  splice  at  Wing 
Station  790a  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  capability  of  the  wing. 

Since  the  iaeuance  of  the  AD.  the  FAA 
has  been  notified  that  additional  Pokker 
Model  F-27  series  airplanes,  serial 
numbers  10105  to  10946.  may  be  subiect 
to  the  same  unsafe  conditian  if  they 
have  l>een  retrofitted  with  an  outerwing 
having  a  serial  number  of  246  or  higher. 

For  airplanes  with  Serial  Number 
10105  through  10345.  since  records  may 
not  reflect  a  wing  change,  the  only  way 
to  identify  the  outerwing  serial  number 
is  to  remove  the  wing  tip  and  peifoia  ■ 
visual  inspection  of  me  serial  number 
plate,  which  is  sttached  to  the  wing  end 
rib  at  Stabon  1430a 

The  Riiksluchtvaartdienst  (RLD). 
which  is  the  sirworthlness  authority  of 
the  Netherlands,  has  also  issued 
Netherlands  Airworthiness  directive 
BLA  No.  86-55,  Issue  3.  dated  September 
7, 1966,  which  calls  for  restricting  the 
maximum  turbulent  sir  penetration 
airspeed  of  these  Pokker  Model  F-27 
series  sirplanes  opersting  st  weights  of 
mora  than  iZlOBO  Ibe. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certiflcatea 
In  the  United  States  undei  the 


provisiooa  of  |  a  J9  of  the  Federal 

Avlatlaa  Regulations  and  the  applicable 
bileteral  airworthiness  sareemenL 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  mis  AD  revises  the 
applicability  of  AD  86-17-02  to  add 
additional  airplanes  subject  to  the 
requirements  of  that  AD.  By  this  sctioo. 
these  sdditional  planes  ara  required  to 
ravlee  the  LimiUUons  Sectioa  of  the 
Airplane  Flight  Manual  (AFM)  to  restrict 
the  maximum  turbulent  air  penetration 
airspeed  to  166  IGAS  (106  KTS  CAS)  for 
airplanes  operating  at  weights  over 
32,000  lbs.,  and  to  install  a  placard  to 
this  effect  near  each  airapeed  indicator. 

Additionally,  this  action  reviaee  the 
existing  AD  by  deleting  two  airplanes 
from  the  applicability  sutemcnt  since  h 
has  been  detennined  that  thoae  planes 
have  a  completely  different  wing  design 
that  Is  not  subject  to  the  unsafe 
condition  addressed.  Both  planes  ara 
Pokker  Model  50  prototypes  and  will 
oever  be  sold  for  commercial  use. 

Pokker  has  advised  the  PAA  that  it  is 
revlsii«  Servlca  BidWtln  F27/87-91 
which  wlU  deecrlbe  liispectian  and 
repair  proceduree  far  vhag  Station  7900. 
When  this  infonnation  is  available,  the 
FAA  may  ooosider  further  rulemaking 
action  to  address  it 

Since  s  conditkm  exists  that  requires 
taamediate  adoptloD  of  this  regolatlan.  It 
is  foond  that  notioe  and  poblic 
procedwe  hereon  ara  Impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  SO 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  ralatlonship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
rasponsibilitles  among  the  various  leveb 
of  government  Thererora.  in  aooordance 
with  Execative  Order  1291^  H  is 
determined  that  this  final  rule  does  not 
have  sofficlent  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assesnnent 

The  FAA  has  determined  that  this 
regulation  Is  an  smergency  regulation 
that  is  not  coosldersoto  be  major  under 
Executive  Order  12291.  It  la 
impracticable  for  the  agency  to  follow 
the  prooeduras  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  Immediately  to  correct  sn 
unsafe  condition  in  aircraft.  It  hss  been 
further  determined  that  this  document 
Involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034:  February  28, 1970).  If  this 
sctlon  is  subsequently  determined  to 
involve  s  significaot/msior  regulation,  a 
final  regulatory  evaluation  or  analysis. 


as  spproprlate.  wiD  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  Is  not 
required.). 

list  of  Subjects  b  14  CFS  Put  S9 

Aviation  safety.  Aircraft. 

Adepdon  of  the  Amsnilmsnt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  |  S9.13  of  Part  39  of  the  Federal 
Aviation  Regulatione  (14  CPR  S9.1S)  as 
foUowrs: 


1 


PART 


1.  The  authority  dtatlon  for  Part  39 
continues  to  read  as  foDows: 

AirtbMity:  48  U.8.C  1364(s),  1421  aad  1423; 
40 U&C.  lOOU) (Revised Pub. L 97-448. 
Januafy  U  1883):  and  14  C7R  IIJB. 

IS8L1S    lOi ilfl 

2.  By  revising  AD  89-17-02, 
Amendment  39-6035  (53  FR  37995: 
September  29, 1068),  by  amending  the 
applicability  statement  as  follows: 


Pekkar  AppUas  to  Modal  f-V  i 

ial  aember  10M8  to  10884, 
;  108811 10887;  10888  to  10882, 
I  aartal  anorfMra  10105  to 
10848,  ladastve,  if  retrofittw)  with 

I  serial  mnnoer  248  or  higher: 
I  la  mwif  eatagory.  Coaiplianoe 

eflacttve  dale  of  ills  Aa  airisss 
piSTiowsly  arreayhahsd 

To  |iia»sat  rsdaosd  strectnral  capability  of 
tlw  wii«  aceoMpMah  the  foUowlar 

A  faioarparate  the  foUowiog  iato  the 
UmltattoM  Sactiea  of  the  Aiiptaae  Pbfbl 
Hanaal  (AFM).  Tkia  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM: 
Tor  airplane*  operating  at  weights  over 

32.000  Iba.: 
Speed  Limitation  V.:  168  KIAS  (188  KTS 
CAS)- 

&  Install  a  placard  near  each  airapeed 
indicator,  stating  the  following: 
FOR  AIRPLANES  OPERATING  AT 

WEIGHTS  OVER  S2A»  LBSj 
SPEED  LIMITATION  V»- 165  lOAS  (168  KTS 
CAS) 

C  An  alternate  in«ani  of  compliance  or 
adtoatment  of  tlw  compliance  time,  which 
provides  an  acceptat4e  level  of  safety,  may 
be  oaed  when  approved  tiy  the  Maai^. 
Standardiiatioa  Branch.  ANM-113,  PAA. 
Northwest  Mountain  Ragioo. 

Nola:  The  request  should  be  forwarded 
thro««h  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  laay  add  any  conuaenta 
•nd  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

D.  Special  (light  permits  may  be  issued  la 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  for  the 
accompiiakment  of  the  modifications  required 
by  this  AD. 
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All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  infonnation  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA,  Inc., 
1199  N.  Fairfax  Street  Alexandria,  VA 
22314.  This  information  may  be 
examined  at  FAA.  Northwest  Moimtain 
Region.  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  Seattle  Aircraft 
Certificatioa  Office.  9010  East  Mai^nal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
February  15.  I960. 

Issued  fa]  Seattle.  Washfaigton.  on  January 
18.196a 

8levaeB.Walaos, 
Acting  Mtmager,  Trontport  Airphna 
Directorate,  Aircraft  Certifioation  Service. 
(FR  Doc  8»-2149  Filed  1-3O-80: 8:45  am) 
I  COM  4S1S-19-M 
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f.  Federal  Aviation 
Administratioa  (FAA),  DOT. 
action:  Hnal  rale. 


r.  This  amendment  adopts  a .  ■.  • 
new  airworthiness  directive  (AD), 
applicable  to  SAAB-Scania  Model  SF- 
340A  series  airplanes,  which  requires 
installation  of  water  traps  and 
additional  insulation  pads  in  the  main 
and  standby  pilot  tubes.  This 
amendment  is  prompted  by  reports  of 
the  intrusion  of  rain  water  into  the  pitot 
system,  and  the  subsequent  formation  of 
ice  causing  a  blockage  in  the  pitot  line. 
This  condition,  tf  not  correcteid,  could 
lead  to  entmeous  airspeed  readings. 
\  DATl:  March  15. 1989. 


:  The  applicable  service 
information  may  be  obtained  from 
SAAB-Scania.  Product  Support  S-5B188, 
Unkoping,  Sweden.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Moimtain  Region.  17900 
Pacific  Midway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
PON  PUNTHBN  MPONaU^IION  CONTACR 
Mr.  Mark  Quam,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
197&  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  0-66666.  Seattle.  Washington 
96166. 

suPMCMorrAHV  mponmation:  A 
proposal  to  amend  Part  39  of  the  Federal 


Aviation  Regulations,  to  include  a  new 
airworthiness  directive  applicable  to 
SAAB-Scania  Model  SF-340A  series 
airplanes,  which  requires  installation  of 
water  traps  and  additional  insulation 
pads  in  the  main  and  standby  pitot 
tubes,  was  published  in  the  Federal 
Ref^ster  on  October  20. 1988  (53  FR 
41195). 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been- given  to  tfw 
sfaigie  comment  received. 

Tlie  commenter  conciured  with  the 
intent  of  the  proposed  AD.  However,  the 
ciHnmenter  stated  that  76  airplanes 
woidd  be  affected  by  this  AD,  rather 
than  a  total  of  68  affected  airplanes,  as 
reflected  in  the  economic  analysis 
paragraph  in  the  preamble  to  the  Notice. 
After  investigating  diis  point  fiirther 
with  the  manufacturer's  representative, 
the  FAA  has  determined  that  currently 
there  are  76  U-S.-registered  airplanes 
affected  by  this  AD.  Accordingly,  the 
economic  analysis  paragraph  below  has 
been  changed  to  reflect  this  information 
and  to  revise  the  total  cost  impact 
figure. 

After  careful  review  of  the  available 
data,  the  FAA  has  detennined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nde  as  proposed. 
•  It  is  estimated  that  79  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  aj^roximately  4  manhoura 
per  airplane  to  accomplish  the  required 
actions,  and  diat  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of 
required  parts  is  estimated  to  be  $175 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $25,460. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
witii  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  detennined  that  this  regulation 
is  not  considered  to  be  major  tmder 
Executive  Order  12291  or  significant 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  ntmiber  of  small  entities 


because  of  the  minimal  cost  of 
compliance  per  airplane  ($335).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Part  99 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  tfie  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regidations  as  follows: 

PART39-4AIIENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.a  1354(a).  1421  and  1423: 
48  UAC.  10a(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  ll.aa 

939.13   [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

SAAB-Scanis:  Applies  to  Model  SF-340A 
series  airplanes,  serial  numbers  -003 
through  -138,  inclusive,  certificated  in 
any  category.  Compliance  required 
witkin  30  days  after  tiie  effective  date  of 
this  AD.  unless  previously  accomplished. 
To  prevent  erroneous  airspeed  readings  due 

to  ice  ia  the  pitot  system,  accomplish  tlie 

foUowing: 

A.  Install  water  traps  and  insulatioo  pads 
in  the  main  and  standby  pitot  systems,  in 
accordance  with  SAAB-Scania  S«vice 
Bulletin  SF340-34-05e.  dated  August  1. 1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA 
Northwest  Moimtain  Rc^on. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
In^iecter  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

C.  Special  Qi^t  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  l>ase  for  the 
accompUshment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  of  SAAB-Scania.  Product 
Support  S-58188,  Linkoping.  Sweden. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Hi^way  Soutii.  Seattie. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
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:  SacnrltiM  and  Exchaof* 
CommiMion. 
action:  Adoption  of  fonn  ainendiiMnts. 


fi  Th*  CommiMion  is  adopting 
r«vitions  to  the  axpan—  rahtad 
dladoaura  raquiramants  of  Ponna  N-9 
and  hM.  tha  ragtatratioa  forma  ondar 
tba  hnraatnant  Company  Act  of  IMO 
and  tha  Sacnrltiaa  Act  of  1193  for 
inauranoa  coopany  taparata  accounts 
that  iasua  variabla  annuity  contracts, 
and  Is  publishing  revisions  to  tha  staff 
guidaUiMa  accompanying  thaaa  lonns. 
Tha  araandmants  conaolidata  tha 
axpaaaa  data  in  a  tabular  praaanlation 
naar  tha  front  of  tha  proaoactaa.  Tlw 
Commission  is  adopting  maia 
amandments  to  improva  tba  qaaMty  of 
axpansa  disclosure  in  variabla  annuity 
saparata  account  proapactusas. 
W^Cima  OA-m:  May  1. 1980.  Tha 
amaodnants  will  bacoma  affactlva:  (1) 
On  May  1. 1880  for  saparata  accoonta 
offaring  variabla  annuity  cootracts 
whoaa  ragistratloo  statamanta  baoooM 
affactiva  on  or  after  that  data  and  thoaa 
«rith  fiscal  yaars  andlng  Daoambar  91: 
and  (2)  for  all  othar  saparata  acoounta 
ofltrlng  variable  annuity  contracts,  upon 
usa  of  any  proapactua  oontainad  In  any 
poat-affactiva  amandmant  Blad  on  or 
aflar  May  1. 1980. 

PON  FUNTNM  MMNMATMM  CONTACTS 
Nancy  M.  Rappa.  Attomay.  or  CUfhrd 
B.  Kirsch.  Spadal  CounaaL  (KS)  ZTir- 
2001.  Ofllca  of  Inauranca  Products, 
Division  of  Invastmant  Managnnant 
Sacuritias  and  Exchange  Commission, 
480  5th  StTMt  NW..  Wsshington.  DC 
20640. 

Sacuritias  snd  Exchange  Commission 
today  is  amending  Forms  N-3  snd  fM 
(17  CPR  274.11b  and  274.11c),  tha 
raglatraUon  forma  under  tha  Inveatmant 
Coatpany  Act  of  1940  lU  U.8.C  80a  a< 


a09.HdM  "ISIO  Actl  and  the  SMaritias 
Act  of  1983  |15  U.S.C  77a  at  aa^.)  for 
Inauranoa  company  separata  accounts 
that  laaiia  variabla  annuity  oeotracta 
rMpante  aoBOwnta"),  and  publiafaing 
I  to  thoaa  forma.  ThM* 
I  an  loly  U.  1900 
(InvistwsNt  Coi^MBy  Act  Ralsaaa  No. 
10482)  (Tropoaal").'  raquira  a  tabular 
praaairtation  ol  axpeaaaa  Ciaa  tayal  to 
be  Indndad  aa  part  d  tha  synopaia  at 
the  beginning  ol  tha  proapeotas.  Tha  iaa 
table  wiU  I 
paid  dlractly  by  I 


paid  bom 

I 
acooMBta.  Tha  tea  table  will 
alao  provtda  an  example  of  the 
cunwilaHva  aoKmnt  ol  thaaa  (aaa  over 
varlow  Intaslmsnt  perloda  (Itxaa^tla''). 
In  addHkm.  tiM  Cr— laalon  la 
pubbafaing  amamhBents  to  Perm  N-lA 
tiiat  eUminate  die  fee  table  requirement 
for  management  tnvaetmant  companies 
offering  aharaa  axckiaivaly  to  separata 
accounts. 


Joe  CommiaaiOB  racanrad  11  rnwimant 
letters  In  reaponsa  to  the  Propoaal.*  Tha 
coomMnten  generaUy  supported  the 
ob)ectifes  of  tha  PropoaaL  but  suggested 
that  the  Commission  modify  and  oiirlfy 
sooia  portiana.  Many  of  tha  ooomianters 
objactod  to  a  fee  table  for  vartabia 
annuity  saperate  accounts  that  is 

ettarned  doeely  after  the  mutual  fvnA 
I  table.  Saveral  pointed  out  what  they 
charactartxed  as  fundamental 
diffarencee  between  variable  annuity 
oontracta  and  mutual  funds  that  make 
certain  aspacU  of  the  Ise  table 
Inappropriate  for  separata  accounts. 
Those  commentera  believe  that 
diff erances  In  the  design,  marfcat 
function,  and  tax  traatmant  of  mutual 
fund  sharae  and  vartabia  annuity 
contracts,  as  weO  as  the  long-term 
itatura  of  an  annuity  contract  warrant 
graeter  dlffaranoea  In  the  fee  table  than 
tha  Propoaal  provided.  Tba  Commission 
continues  to  believe  that  the  propoeed 
fee  table  for  separata  accounts  iviO 
foster  comparability  among  aaparate 
accounU  offering  variabla  anmdty 
contracts,  as  wen  as  between  separate 


I  and  motaal  fanda."  Therefore, 
die  CoaaiteeiaN  haa  dadded  to  adopt 
tha  jMuiisisd  iiisihiiisli  to  Forms  r«-3 
and  H-1  bol  wldi  cteriflraMnNa  and 
changaa  that  addiaee  many  of  the 
iracaivad. 


The  fint  part  ol  tUa  relaaae  win 

I  that  appear  to  have 
ifor 
laradM 

praaaotetlon  af  the  annual  oootract  fee 
In  the  Hxampla,  potential  prospectus 
habibty  due  to  the  requirement  timt  trust 
account  proapactusas  list  portfbUo 
oompany  STpanees.  and  the  presentation 
of  sales  load.  The  second  part  of  the 
ralaasa  daab  with  othar  oomnMBto 
relatii^  to  the  fae  table,  and  the  tiiird 
sectioo  discaassa  iasMae  raiaad  regarding 
thaBxampla. 

AMo/or/ssiMV 

1.  Prasantatioo  of  Annual  Contrad  Faa 
In  tha  Bxample 

Bight  oommenten  objected  to  die 
propoeed  method  of  allocating  contract 
faea  hi  Um  Rxampte*  Tha  CoHinilssion 
propoeed  an  Inatnicttaa  that  woald 
require  the  separate  account  to  multiply 
the  contract  fee  by  the  total  number  of 
contractowners  thst  allocated  amounte 
to  a  sub-account  during  tha  year."  TUs 
amount  would  be  divided  by  the 
average  net  aaaate  of  the  sub-account 
and  tha  resulting  percentage  would  ba 
added  to  "Annual  Expenaes"  in  making 
the  calculations  required  by  the 
Bxample.  Under  this  method,  each 
investor  is  assumed  to  pay  a  fuD 
contract  fee  for  each  sub-account  in 
which  ha  or  aha  is  invested,  a  portion  of 
which  la  dedocted  on  s  daily  basis.* 


>  ■  PB  ws  Oriy  m  ism).  Um 
piwtMilir  mtm^tmA  mvMm*  Io  Pi 


rAot 

tsssi  (H  ni  SMS  (Pab.  4 

eaoMMHa  praparad  by  lb* 
BWHilmJ  la  nts  N»  ar-is-sB. 


am  N-lA  ior  hM 


■  iMpaMd  SNtMd  of  aMoeriliV  Um  Md 
of  eoalncl  Ims  wrttrrtt^  umh^  Ika  Mib- 

lh«  Unv  aatlMid  mi—ii  that  att 


Commentera  ohfected  to  the  proposed 
allocation  bacauae  they  beBeve  it 
Invariably  reaulu  in  overstatement  of 
the  fee.  "Out  proposed  method  suggesto 
that  the  coDtn^iolders  are  diaiged  a 
fiae  for  each  sub-aocoant  in  whidi  tbey 
invest,  even  though  typically  one 
contract  tea  la  dasgad  laiardleaa  of 
participation  in  various  sub  acwoante. 
Two  ooBHMntars  aifMd  that  bacaaae 
sub-aooounta  have  varying  average 
caotractowmer  account  aiaea.  tha 
proposed  method  would  cause  the 
contract  fees  In  the  Example  to  vary  by 
sub-acooont  IMs  would  cause  investon 
to  coodada  sironaously  that  the  chargr 

Vaitea  by  SMk-Memmt.* 


under  which  separate  accoante  would 
cahadate  the  ise  by  anMpIyi^  the 
ennual  oontoact  fee  by  the  tafiri  i 
of  ooNtraclMden  hi  afl  available  aob- 
aocoaata,  and  di»i<gng  diia  amooBt  by 
tha  total  average  net  aaaate  of  al 
availabte  sup  acMwmts.  liie  resinting 
pefcenlage  woald  be  added  to  eacn  sik)- 
acoonnf  a  "Aaanal  Expenaes"  hi  making 
the  calcdatiaoa  required  by  the 
Example.  Wide  te  propeoad  BMthed 
assumes  that  an  Investui  te  charged  a 
fidl  contract  fee  for  each  sab-acamnt  in 
which  he  or  she  invests,  this  method 
takea  the  total  amomit  of  contract  fees 
coOected  and  aOocates  this  total  among 
an  avaflaUe  sub-accounte  as  a 
percentage  of  total  assets.  The 
Commission  believes  that  diis  medkod 
wiD  more  accurately  reflect  the  iuHiact 
of  annual  contract  fees  and  has, 
thereCore,  decided  to  adopt  this 
anwoadk.  The  Commissioa  believas  diat 
this  method  is  less  Ukely  to  distort  dm 
Impact  of  iees  on  contractownws.  and 
will  mow  accurately  reflect  that  a 
contract  fee  is  aasessad  only  once 
regardless  of  partidpatian  in  two  or 
more  sab- accoante.  Under  the  adopted 
m^hod  td  cakadation.  total  contract 
feee  coHected  diat  are  attribalable  to  the 
contract  ofisred  by  the  piospeOas  te 


ft  Bawl  al  xnn,  ■.it. 

WM  CMMicfiwd  liwt  tbt  latlar 


of  availafai*  Imraatmeal  opliaiia, 

prapoaad  Bwlliod  ia  accvrate  onty 

hava  aBocatad  their  tolal  aaaaU 

■ollNr  ooaaantar  adaHted  that  an 

of  faa*  may  raauh  what*  the  h«  it 

nb-aoGoanii.  bat  aaactlad  ttal  the 

wadd  inflate  the  fac  and  fahely 

•ut>-«ocoantt  dkarge  difTerent 

*  Plva  otbar  oonunanlan  ondoraed  rtilt 
allemativa. 


divided  by  the  total  average  net  aasete 
of  aU  avafl^le  sub-aoooants.* 

2.  Prospectus  Liability 

Hw  pn^oaed  fee  tabk  ior  trast 
account  praapecluaes  (Foni  N-4  fee 
table)  divhtes  "Aomal  Expenses"  into 
two  parts.  One  part  liste  annual 


account  aaaeto  and  the  otter  hate  munial 
portfolio  oonpany  ciqicnBes.  lute 
segregatea  separate  aoooant  expenses 
noB  mosc  of  ttie  portfolio  oonpany, 
providing  a  complete  imfragmented 
depiction  of  expwiers  IW  Propoeal 
would  require  die  trust  account  to 
disdose  expense  infmmation  and,  in 
some  caeea,  amke  estimates  about 
portfc^o  conpeny  expeneea.  "Hie 
Propoeai  invited  oonment  on  vnienier 
the  listing  of  portfolio  company 
expenses  in  die  trust  aoooimt  prospectus 
would  create  potentiri  prospectus 
liaUlity  bx  die  liast  account  and, 
acconfingly.  whether  separate  fee  tables 
should  be  required  in  both  die  separate 
account  and  the  underlying  fund 
proqwctuses  instead. 

S«j>Mal  caamifntets  expressed 
amcem  abeat  potential  proapedas 
Uabflity  if  the  separate  accoant 
proepactaa  te  veqaired  to  list  annnal 
expenaea  incanad  by  dm  mdaiying 
fund.  Althooi^  the  ftopoaal  aaggeste 
that  indemnification  proviaiona  in 
partidpatian  agreeraente  could  reduce 
potential  BabiHty.  aome  commentera 
argued  that  aepante  accounto  in  westing 
in  unaffiliated  fiaids  nd^t  not  be 
protected  by  faidemnificatf  on  in 
participation  agreements.***  One 


I  tS|«)  10  aaa  3(a)  of  Pona  N-*  aad 
1 2IM  to  llHi  Sfa)  of  Pom  ^M  aa 
adofMid  foai^llalact  aay  (aMoall  ooBtad  iae  faf 
dividii^  tba  total  aaooat  of  (aonual]  oooliact  iaaa 
coUedad  dari^  tba  yaar  Ibal  ate  atMbulafale  to  the 
contract  offierad  by  the  ptoapoctoa  by  Ae  total 
average  net  aMett  of  all  the  Mb.accoiuits  in  the 
•eparate  acooont  that  are  attrilMlabte  to  ilw 
conlnci  cAtod  by  Iba  pRMpaolaa.  Add  tba 
resulting  percentage  to  "AmMal  Expenaea,'*  aad 
assvaa  that  it  feaataa  the  aana  la  each  yaar  al  die 
one.  tbaea,  nva.  and  taa.yaar  pefioda.  New 
Regis  traata  abooM  eatinote  faianMR]  oontnct  .raea 
coSacttd. 

■0  Footnote  16  of  the  ftopoeal  states:  t>ae 
poaaibie  approach  a  traat  acoaaat  nigbt  taiie  to 
limit  its  eapooaic  to  iiabJlity  is  to  ptowide  far 
indenaificatiaB  is  its  partidpatioB  agiaasMBt  (or 
othar  ^{raetoant)  with  tba  portfolio  coipaay  with 
reipact  to  lofaraietioo  paovidad  by  Ibe  pertfolio 


A  participatiaR  agracaMst  aa 
oeMaoGtaai  ovagatiaiia  oatwaen  an  i 
company  atparate  aocwmt  diat  invests  in  afaares  of 
a  fond  and  die  imdei  lying  investnent  vehicle  or 
fund.  Many  participation  agreeownts  conlain 
indemniflcatiaa  provisions. 


commenter  believed  there  could  be  no 
protection  becatme  (i)  some 
indemnification  agreemenU  may 
predate  the  new  requirements,  and  (ii) 
indemnification  is  not  the  legal 
equivalent  of  limitation  of  liability.  For 
separate  accotmte  that  purchase  sharas 
of  affibated  foods,  however,  thw 
commenter  acknowledged  that  die 
disclosure  of  portfolio  company 
expenses  would  not  present  the  saaw 
type  of  potential  ttability.'  > 

The  Conuaieaion  haa  deckled  to  adopt 
diis  part  of  die  Form  N-4  fee  table  as 
proposed.  The  Ctmimiasion  notes  that 
separate  acoounte  ofiieiing  vaiteble  life 
inauranoe  cootrads  typically  foctor  into 
the  hypothetical  dfantratioaa  of  account 
valtie  an  average  of  the  inveatmcnt 
adviaory  fees  and  certain  other 
expenses  ol  the  portfobo  ooaipmiy. 
whether  affiliated  or  onaffiKatwL  The 
nairaUve  discloaore  ammqiaiiymg 
dieaa  hypothetic^  aiastrations  nsnaOy 
sete  forth  ow  investment  adsiaury  fees 
and  operating  expenses  of  the 
underlying  ted.  ta  addition,  trast 

variable  life  insaranta  or  vaiiabte 
anmdty  contracte  typically  diadoae  the 
investment  obiectives  of  anaffilteted 
portfolie  cnniMnies.  in  these  situations, 
the  separate  aocoant  and  die 
unaffiliated  underlying  fund  apparendy 
have  been  tkkt  to  reaoAve  the  aepntite 
accoimf  a  potential  pruspetJas  fiabdity 
in  a  manner  satisfactory  to  bodi. 

3.  Presentation  of  Sales  Load 

a. SaJetLoodm  'XJontroctowner 
TTtuisoctian  AgDensea.  "The  nopoaal 
requires  Aat  s^es  lead  indude  the 
maxinnn  load  teqxMed  on  piBchase 
paymento,  bat  woidd  pennit  a  tabular 
presentation,  within  fte  terge  table,  of 
the  range  of  sudi  sales  loads.  Deferred 
sales  load  must  intdade  die  maxinram 
contingent  deferred  sdes  load 
ejqiressed  as  a  percentage  of  purdiase 
paymento  or  amount  stirrendered.  but  a 
tabular  presentation,  within  die  larger 
table,  of  the  range  of  contingent  deferred 
sales  loads  over  time  u  permitted. 

Four  commentera  objected  to  the 
prominent  presentation  of  sales  loads  in 
"Contradowner  Transaction  Expenses." 
In  particular,  commentera  believed  that 
presentation  of  contingent  deferred 
sales  loads  in  the  fee  table  in  a  fashion 
similar  to  that  of  the  Form  N-IA  table  is 
onwairanted  doe  to  the  long-tenn  nature 
of  an  annuity  contract  as  compared  to 


"  bidaed.  as  stated  in  the  ProposaL  1i)n 
drcaaistanoas  where  the  separate  aocoant  is  a 
ooo&oHins  peraao,  there  should  be  no  yiestion 
about  the  aoooont's  abiDty  to  satisfy  iladf  as  to  the 
accuracy  of  the  portfolio  oaopaoy  expense  data.' 
Proposal  at  note  IS. 
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mutual  fund  tharM."  Conunenten  alio 
•xprtMad  concern  that  bacauaa  many 
annuity  contracts  allow  for  fraa 
wrilhdrawal  of  a  percentage  of  account 
value  or  purchase  paymenta  during  the 
life  of  the  contract,  consequence*  of 
surrender  even  for  contracts  with 
identical  maximum  CDSLs  could  differ, 
rendering  the  proposed  Illustration 
meaningTeaa. 

The  Commission  continues  to  believe 
that  the  propoeed  fee  table  disclosure  of 
sales  loads  is  appropriate.  Even  though 
an  annuity  contract  may  be  designed 
and/or  marketed  as  a  long-term 
investment.  It  Is  important  to 
prominently  disclose  the  effects  of  early 
surrender.  The  Commission  believea 
that  the  preeantatlon  of  sales  load  In 
this  manner  will  fadlltata  comparison 
among  variable  annuity  products,  as 
well  as  between  variable  annuity 
products  and  mutual  funda.  *  *  Therefore, 
the  Commission  has  decided  to  retain 
the  propoeed  method  of  reflecting  sales 
loads  in  the  fee  table,  but  will  permit  a 
footnote  to  the  fee  table  ragarmng 
distinguishing  characteristics,  such  as 
where  contracts  allow  for  free 
withdrawal  of  percentages  of  account 
value  during  the  life  of  the  oootracL 

b.  So/as  Load  in  th»  Bxamph.  The 
propoeed  Example  llluatrates  the 
expenses  an  Investor  might  expect  to 
incur  at  different  tine  intervals:  sales 
load  expenaee  are  included  in  the 
Example's  calculations.  Several 
oommenters  ob|ected  to  the  presentatkxi 
of  the  effect  of  sates  loads  in  the 
Examplr.  one  commenter  felt  that  the 
propoeed  approach  Ignored  the 
"coattngent  naiure"  of  the  CD8L  by 
focuaing  on  shortened  time  periods. 
Another  commenter  argued  against  the 
use  of  the  one,  three,  five,  and  ten-year 
investment  periods,  stating  that 
deplctloo  of  sales  loads  at  these 
Intervsls  presented  an  inaocurata 
emphasis  for  variable  annuity  contracts, 
which  are  designed  and  sold  as  long- 
term  Investments. 

The  Commission  baa  decided  to 
adopt,  in  the  Example,  the  proposed 
assumptions  that  the  maximum  sales 
load  is  deducted  from  purchase 
payments,  and  that  surrender  occurs  on 
the  last  day  of  the  year.  As  discussed  in 
the  adopting  release  for  the  amendments 


tumit,  aoat  Mean**  loeiMli  ka««  OMU  b«(  •• 
tloened  aalaa  bad.  to  UmI  lalaa  load*  will  ba 
ladacad  or  walvad  •nUraly  a*  a  raward  far  taof 
lafai  lavaaaaaM. 
•*  Tka  Ca—i liilna  ballavaa  duil  lacUlUltag 
baWaaaa  vartaWa  aanalty  piadaeli 
kMda  waidd  aravtda  aaaM  lafcrai 
TImm*  ta  avMBMa  lo  M«aat  Ikat 
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to  the  Pom  N-IA.**  the  Example 
provides  a  relatively  simple  meens  for 
investors  to  compare  expense  levels  of 
funds  with  different  fee  striictures  over 
varying  Investment  periods.  The  same 
rationale  applies  to  the  Example 
proposed  for  variable  annuities.  In 
response  to  concerns  of  the  oommenters, 
however,  the  Commission  wiU  not  object 
if  duradoos  of  time  meter  than  ten 
years,  for  example,  nfteen.  twenty-flve. 
thirty-year  periods,  are  used  in  additioa 
to  the  staodard  one,  three,  five,  and  ten- 
year  period*.'* 

B.  Commentt  on  the  Ae  7bM» 

1.  Annual  Contract  Fee  in  the  Pee  Table 

The  second  part  of  the  propoeed  fee 
table  would  require  a  Registrant  to  list 
any  recurring  contractownar  oootract 
fees.  Six  commenters  objected  to  the 
Proposal's  inclusioo  of  the  contract  fee 
in  the  table  as  a  aeparate  line  item 
expressed  as  a  flat  dollar  amounL  Two 
commenlart  recommended  that  it  would 
be  more  accurate  to  reflect  the  fee  aa  a 
percentaaa  of  averaae  account  siia.  as  is 
required  for  mutual  ninds.**  One 
commenter  felt  that  prominent 
disclosure  of  what  it  believes  to  be  a 
comparatively  low  fee  is  unneoeesary. 
and  suggested  that  the  instructions 
sUow  s  da  minimit  exception  to  permit 
excluskw  of  minor  fees,  accompanied  by 
epwopriate  oarratlva  disclosure. 

The  Commission  has  decided  to  adopt 
the  propoeed  method  of  reflecting 
annual  contract  fees  in  the  fee  table. 
The  ma)arity  of  separate  accounts 
assess  oootract  fees  ss  a  Qat  fee;  if  a 
separate  account  assessss  the  fee  aa  a 
percentage  of  net  assets,  the  fee  table 
allows  the  fee  to  be  expressed  ss  a 
percentage.  Prominent  disclosure  is 
appropriatr.  the  contract  fees  charged 
by  separate  accounts  are  typically  larger 
than  similar  fees  assessed  by  mutual 
funds.  However,  where  the  annual 
oootract  fee  is  not  assessed  against 
I  contractowners.  or  Is  waived  In 
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certain  circumstances,  the  Commission 
would  not  object  to  s  footnote  or  cross- 
reference  to  appropriate  narrative 
disclosure  that  discusses  thoee  markets 
for  which  the  fee  is  inapplicable. 
Similarly,  where  a  separate  account 
assesses  a  range  of  contract  fees,  the  fee 
tsble  should  disclose  the  maximum 
contract  fee  assessed,  but  may  contain  a 
footnote  or  croas-reference  to  narrative 
dlacloaure  discussing  circumstances 
under  wrhich  the  fee  may  be  reduced  or 
waived. 

2.  Group  Variable  Annuity  Contracts 

Two  oommenters  believed  that 
because  the  proposed  table  appear*  to 
be  designed  specifically  for  individual 
variable  annuity  contracts,  several 
elements  are  inapplicable  to  the  group 
variable  annuity  contract  market.  For 
example,  one  commenter  believed  that  it 
is  inappropriate  to  isolate  the  contract 
fee  as  s  separate  line  item  where  the  fee 
is  often  waived  or  reduced  for  group 
contracts."  The  commenter  suggested 
that  where  aspects  of  the  proposed  fee 
table  are  inappropriate  for  group 
contracts,  suitable,  meaningful 
disclosure  should  be  allowed  instead. 
Another  suggested  sltematlve  was 
permitting  presentation  of  an  additional 
table  within  the  larger  fee  table 
highlighting  expeoaes  applicable  to  the 
group  market  A  third  solution  suggested 
pennitting  separste  accotmts  offering 
both  types  of  contracts  to  identify  in  the 
fee  table  the  markets  that  can  disregard 
the  contract  fee  or  other  fee. 

The  Commission  agrees  that  where 
different  fee  structures  apply  to  group 
and  individual  aimulty  contracts  offered 
by  the  same  prospectiu.  it  may  be  useful 
to  investors  if  the  fees  charged  to  the 
group  contract  market  are  set  out 
separately  bom  the  fees  assessed  to 
individual  contractowners.  Therefore, 
the  Commission  has  determined  that 
where  one  separate  account  prospectus 
offers  s  contract  in  both  the  individual 
and  group  contract  marketa.  and 
assesses  different  fees  for  the  two 
markets,  a  separate  fee  table  may  be 
provided  for  each.  Where  only  minor 
variations  in  fees  exist  Registrants  may 
uae  one  fee  table,  and  highlight  the 
lower  fees  applicable  to  group  markets 
through  a  footnote  to  the  fee  table." 
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"  Of  oeana.  Ito  ia  a  oeaoara  eniy  whan  tba  faa 
la  aaaaaaad  aaabwi  wamm  ooairacluwaan  bui  !• 
ladaoad  or  araivad  ior  adMra.  If  a  partkalar  caption 
la  not  appUcabia  lo  a  lUflatraiil  al  all.  Cafiaral 
laatnicUaa  3  to  llaa  3(a)  of  both  Fonna  N-^  and  N-4 
paiBll  th«  caption  lo  ba  ocnitted  from  tha  labia. 

■*  Prapoaad  Canaral  bialruction  •  to  Item  3(a| 
arould  raqulfa  dMi  a  aafarata  faa  table  (or  •aparale 
celaaiw  w«llMa  dia  (aa  laWa)  ba  providad  (or  aach 
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3.  Variable  Life  Inaurance  Separate 
Accounts 

Item  2(*)(H)  of  Form  N-lA  permits 
portfolio  companies  of  variaUe  life 
insoranoe  separate  accounts  to  omit  the 
fee  table  from  dieir  prospectuses,  lids 
provision  was  adopted  because  these 
separate  accounts  contain  tables  of 
hypothetical  account  values  that  serve 
similar  purposes  as  the  fee  table. 
However,  because  these  tables  do  not 
illustrate  the  effects  of  different  portfolio 
company  expenses,  but  rather  illustrate 
an  average  of  expenaes  among  the 
portioUo  coBspaniea,  the  ftoposal 
invited  oomment  on  whether  a  portfolio 
company  fee  table  should  be  reqtnred. 

The  three  oommenters  that  addressed 
this  issue  believe  that  induaion  of  tfie 
fee  table  for  variable  lifie  insurance 
prospectuses  is  onneoessaiy.  One 
commenter  opposed  the  inclusion  of  the 
fee  table  in  the  luiderlying  fimd 
pros]>ectus  because  the  separate 
aoooont  proipectus  contains  taMes  of 
hypoActical  accomit  vrine  Aat  serve  a 
simflar  pnrpoae  as  a  fee  table.  Another 
commenter  stated  that  indusion  of  die 
fee  table  would  be  confusing  to  an 
investor  where  the  portfolio  company 
offers  ahares  to  botii  variable  life  and 
vaiiable  annuity  aepante  aooouits.  The 
commenter  frit  that  annaity  contract 
investora  nMy  be  cwifiiseo  because  they 
may  not  understand  wky  fund  expenses 
are  set  out  in  bodi  prospectuses: 
variable  life  InvestorB  may  be  oonbiaed 
because  they  may  assume  that  the 
expenses  set  fortfi  in  tiie  underijring  fund 
prospectus  are  In  adifition  to  those 
factored  into  the  tables  of  hypothetical 
account  value.  In  U^  of  tliese 
comments,  the  Commission  has 
determined  not  to  reqidre  that  die 
prospectuses  of  funds  that  are  used 
solely  aa  funding  vehicles  for  variable 
life  insurance  separate  accounts,  or  both 
variable  life  and  variable  annuity 
separate  accotuits,  contain  a  fee  table. 

C  Comments  on  the  Example 

As  in  the  Form  N-lA  fee  table,  the 
proposed  variable  annuity  fee  ta'dle 
would  provide  an  example  of  the 
ciunulative  amotmt  of  fees  and  expenses 
incurred  over  various  investment 


contract  fonn  olTem)  by  a  prospectui  that  ha* 
different  fee*.  Thii  Inatrviction  as  adopted  ttalea: 

'I'rovide  a  leparate  fee  table  (or  separate  column 
arithin  the  table)  for  each  contract  form  offered  by 
tha  proapactaa  that  baa  different  fees.  If  a  Registrant 
uses  one  prospectus  to  offer  a  contract  in  both  the 
gnMip  and  individual  variable  annuity  contract 
markets,  the  Registrant  may  a)  add  narrative 
disclosura  (allowind  the  fee  table  identifying 
markets  where  certain  fees  are  either  inapplicable 
or  waived  or  lower  fees  charged  to  contractowners 
in  group  markets,  or  b)  provide  a  separate  fee  table 
for  group  and  individual  contracts." 


periods."  The  Exanqde  is  intended  to 
provide  a  simple  means  for  investors  to 
compare  esqiense  levels  among  difiierent 
separate  accounts,  and  would  illustrate 
the  value  of  a  hypothetical  $l,(Xn 
investmmt  at  the  end  of  one-,  three-, 
five-,  and  ten-year  periods,  assuming  5% 
annual  return  on  aasets.  The  illustration 
would  show  the  expenses  incuired  on 
the  $1,000  investment  assuming 
redemption  at  the  end  of  eadi  period, 
and  the  expenses  incaned  if  dw 
contract  is  not  redeemed.** 

1.  Adding  3rd  Line  to  die  Examine  to 
Assume  Annuitization 

The  Proposal  states  that  "the  Example 
assumes  that  the  annuity  contract  is 
held  only  during  dw  sonHmilation 
period  and  that  redemption  is  effected 
by  surrender  of  die  uun tract"  llie 
Proposal  invited  coBmient  on  whedier  a 
tiiird  Une  shoold  be  added  to  die 
Example  to  assume  aimuitixation  at  the 
end  of  the  one-,  three-,  five-  and  ten- 
year  periods. 

One  commenter  felt  that  addition  of 
the  diird  Une  to  assume  annaitization 
would  demonstrate  accoratriy  diat 
lower  charges  are  incurred  upon 
annuitization.  However,  this  CBmrnrntfr 
suggested  that  incoqNantion  of  &e 
additioaal  line  shoidd  be  optional 
because  of  the  potential  comfdexity  for 
unit  investBent  trast  separate  accounts 
widi  more  than  one  wwlwiiymg  fund  and 
because,  in  smne  cases,  die  figures  in 
ttie  Exmnple  and  the  annmdzation 
figures  would  be  identical. 

The  Commission  has  determined  that 
fw  those  separate  accounts  with 
surrender  diaiiges  or  deferred  sales 
loads  assessed  upon  surrender  diet  are 
identical  to  the  <^arge8  imposed  on 
annuitiz^tioo.  the  additional  line  for 


«» tht  —jarty  of  bhm  inlMa  did  aol  qaaaMoa 
die  uaa  of  tha  Bxaapla  in  tiie  Cm  table.  One 
ooDiawfrtar*  buwafei.  balicvad  that  die  inciuaion  of 
the  Example  would  M«  aahaaea  dw  qaality  of 
disctoania  becauaa  it  would  nnduly  emphasize  cash 
value*  rattier  Omb  lattanwm  iacoit  far  tha 
annailart.  Una  oaaBMalar  ate  ofaiectad  to  dw 
distortiaa  dwi  oaaid  raaak  fcanlbe  diapari<7 
between  the  S%  rate  of  return  required  by  the 
Example  and  actual  perfonnance.  This  commenter 
conctudad  that  the  diffiniltiaa  generated  by 
indusion  of  the  Example  outweigh  any  informative 
value  that  the  Example  would  provide.  Many  of 
theae  issues  were  considered  when  the  Form  N-lA 
fee  table  was  adopted  The  Commission  is  adopting 
the  propoeed  Example  in  the  Forms  N-3  and  N-4  for 
(he  ataled  puipoae  of  illustrating  the  cumulative 
amount  of  fees  and  expenses  over  various 
investment  perioda. 

■•One  oommaaler  raiaed  a  technical  ooamenl 
regarding  dto  appaatanca  af  dto  Example,  in  die 
Proposal  aa  it  appeared  in  the  Federal  Regiater.  the 
caption  "If  yoa  da  aol  radaea  year  afaarea"  area 
inadvertenUy  shifted  to  a  poatilion  that  made  it  lesa 
praminent  than  the  r«r^*^^  "If  you  redeem  your 
shares  at  the  end  of  the  applicable  time  period." 
This  was  unintended  and  i*  corrected  in  this 
Adopting  Release. 


annuitization  is  not  necessary  and 
should  be  omitted.  However,  inclusion 
of  the  additional  line  will  be  mandatory 
for  those  separate  accounts  charging 
different  fees  upon  annuitizatioa.  In  that 
case,  ^>propriate  diadosure  should  be 
added  to  the  Example  lader  the 
following  caption:  "If  you  annuitite  at 
the  end  ot  the  applicable  time 
period."  «« 

2.  Additional  Une  of  Information  for 
Annual  Return  Necessary  to  Preserve 
Initial  Investment 

The  Proposal  invited  comment  on 
whether  the  Example  for  Forms  N-3  and 
N-4  should  include  a  line  of  informatiaa 
illustrating  the  annual  return  the  fund 
must  obtain  to  preserve  the  value  of  a 
shareholder's  initial  investment  The 
five  oommenters  that  addressed  this 
issue  reqionded  negativriy.  Several 
indicated  diet  the  indnskm  of  the 
additioaal  line  would  be  oonfasing  and 
duplicative.  One  comnenter  felt  that  the 
sianlarity  between  the  propoeed  line  of 
informaticMi  and  the  percentage  figure  in 
the  fee  table  for  total  expenses  would 
raider  die  adcHtion  of  die  line  uuuf using. 
Another  oooHaenter  echoed  this 
sentmait.  claiming  that  the  proposed 
amendment  was  saaentiaBy  a 
dupUcatioa  oi  the  expense  disdosore 
itself.  For  similar  reasons,  three 
conawntefs  eppoeed  inckisian  of  a 
maaiai  Kne  m  tte  Form  N-IA  fee  table. 
Hie  CenHussion  believes  that  the 
commenters  have  raised  significant 
issues  regarding  this  aspect  of  the 
Proposal.  In  the  interests  of  keeping  the 
fee  table  as  simide  and  as 
straightforward  as  poasiUe.  die 
Connansioa  has  decided  not  to 
iucoipotate  the  adffitional  line  of 
informatimi  in  Forms  N-9  and  N-4  at 
this  time.  However,  the  Comnussion. 
through  the  staff's  review  of  post- 
effective  amendments,  will  monitor  the 
need  for  indosioo  of  sudi  a  Ime,  and 
whether  the  line  would  provide  useful 
additional  information. 

3.  Use  of  Different  Terminology 

The  Exami^  demonstrates  the 
expenses  paid  at  various  intervals  uodet 
two  tiifferent  scenarios:  "If  you  redeem 
your  shares  at  the  end  of  the  applicable 
time  period"  and  "If  you  do  not  redeem 
your  shares."  Two  commenters  stated 
that  "redeem"  should  be  replaced  with 
"surrender"  or  "terminate,"  which  they 


*■  5te  iastractioa  19(j)  to  Mm  3(a)  of  Form  14-3 
and  imractiOB  ZI(i)  to  Uea  3(a)  of  Form  N-4.  wfaidi 
stale  that  the  infanaatiaa  psovided  by  the  capttoa 
"If  you  >p""i»iTP  at  the  end  of  the  applicable  time 
period"  should  be  set  forth  only  if  a  Registrant 
charges  fees  upon  annuitization  that  are  different 
from  thoae  charged  upon  surrender. 
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b«ll«v«  are  oiore  appropriate  in  the 
annuity  context.  Another  commenter 
•imply  staled  that  the  uae  of  the  term 
"redeem"  li  Inappropriate  ■*  The 

Proposal  states  that the  Example 

assumes  that  the  annuity  contract  is 
held  only  during  the  accumulation 
period  and  that  redemption  Is  effected 
by  surrender  of  the  contract."  Alao.  in 
the  portion  of  the  fee  table  entitled 
"Contractowner  Transaction  Expenses." 
the  Proposal  uses  the  term  "surrender." 
The  Commission  agrees  with  these 
commenter*  and  therefore  is  changing 
the  language  in  the  Example  to  read  "If 
you  surrender  your  contrect  at  the  end 
of  the  applicable  Uma  period"  and  "If 
you  do  not  surrender  your  cootrect" 


D.  Dot*  of  Eff»cHvti\ 

As  e  compromise  between  the  need  to 
Include  this  tnfonnetioa  in  all  seperata 
account  prospectuses  as  soon  as 
poestble  and  the  burdens  that  would  be 
Impneed  on  funds  and  the  Cooimlssion 
staff  if  all  funds  were  required  to  amend 
their  proepectusee  immediately,  the 
Commission  is  stagftring  the  date  when 
these  revisions  wtUbeoome effective. 
For  those  separate  accounts  offerlof 
variable  annuity  contracts  whose 
registratloo  statements  become  effective 
on  or  after  May  1. 1988,  the  revisions 
become  effective  for  ptosfwctttses  need 
on  or  after  May  1, 1910.  For  thoee  with 
fiscal  yeers  ending  on  December  31.  the 
revisions  will  become  effective  on  Msy 
1. 1969  es  to  any  proepectuees  used  on 
or  efter  thet  date,  which  Is  the  dale  on 
which  their  post-effective  amendments 
ordinarily  must  become  effective.  For  all 
other  seperete  accounts,  today's 
revlaloas  will  become  effective  upon  ese 
of  any  proepectua  contained  in  any  poet- 
effective  amendment  filed  on  or  anav 
May  1. 1089. 

Regulatory  FleidblMty  Act  CecHficattoa 

Pursuant  to  sectkm  a06(b)  of  the 
Reguletory  Flexibility  Act  (5  U.8.C 
e06(b)).  the  Chelraao  of  the  Commisetoo 
previously  certified  that  thaee 


emendments  will  not  heve  s  significant 
economic  Impact  on  a  substantial 
number  of  small  entidee.  No  comments 
were  received  on  diet  certlficetion. 

List  of  Subjects  In  17  CFR  Parts  239  and 
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InveetmenI  compenles.  Reporting  end 
recordkeeping  requirements.  Securities. 

Text  of  Form  Changes 

The  Commission  is  amending  Chapter 
n.  Parts  239  and  274.  Title  17  of  the  Code 
of  Federel  Regelatloos  as  set  forth 
below: 

PART  aw    [AKKWOft)! 

PAfVT  174    [AMiWOCDI 

1.  The  authorl^  dUtlon  for  Part  239 
continues  to  reed  In  part  as  follow*: 

Aadnrilr  The  Securitlae  Act  of  1983.  IS 
U  AC  77a.  H  sag..  *  *  * 

2.  The  authority  dtatiaa  for  Part  274 
continues  to  read  in  part  as  follows: 


AiahaiHl  The  Inveafanl  Cowipeny  Act  of 
eai»UJ£.«e-l.e(sse..*  *  * 


lesa 


3.  Section  274.11A  Is  amended  by 
amending  Item  2  of  Form  N-lA  by 
revising  peragraph  (aXU)  to  reed  aa 
follows: 


II74.1M 


/(efliX 

(■)••• 

(U)  A  Registrant  that  oflers  iU  share 
exclusively  to  one  or  Bwre  separate  acoounts 
HMy  osiit  Ihe  Uble. 
•         •         •         •        • 

4.  By  amending  Cenerel  Instructions 
for  Parts  A  and  B  by  revising  peragraphs 
1  and  4(a)  of  General  Instruction  I  to 
Form  N-3.  described  In  ||  239il7e  and 
274.11b,  to  read  as  follows: 


1274.11* 


Hi  hMwaaaisnl  eempenM 


t  Pnparatlom  of  Am  HtgltmUon  SloUmMt 
or  Amttxtat^nt 


General  instructions  for  Parts  A  and  B 

1.  The  infonnation  in  the  prospectus  and 
the  S<atf>men1  of  Additional  Infonnation 
should  tM  organued  lo  mmkt  it  easy  to 
sadarsland  ^  organization  and  operation  of 
the  Registrant  snd  the  variable  annuity 
cootracts.  The  informatioa  need  not  be  in  any 
pariicular  order,  with  the  exception  that 
Items  1.  2.  S.  and  4  (a)  and  (b)  must  be  In 
numerical  order  in  Ihe  proepectos  and  snay 
not  be  preceded  or  separalsd  by  any  other    .. 
Item. 


4.*  •  • 

(aV  A  Regiatratioa  SUIeaient  on  this  Fom 
may  include  any  chart  paph.  or  Ubie  that  is 
not  mialeadif^  kowevar.  with  the  exception 
of  the  fee  table  and  the  table  of  contenta 
(required  by  Rule  481(c)  (17  CFR  230.481(c)l 
under  tiie  1833  Act),  no  chart  9«ph.  or  table 
should  precede  the  condensed  finsncial 
information  specified  in  Items  4  (a)  and  (b). 


&.  By  redesignating  current  paragraphs 
(a),  (b).  and  (c)  of  Item  3  of  Form  ^4-^  as 
(b).  (ci  and  (d).  adding  a  new  paragraph 
(a)  to  Item  3.  and  revising  redesignated 
paragraph  (b)  as  follows: 


Itsn  1  Synopels 

(s)  Include  a  Ubte  fonilahii«  the  following 
informatioa.  wiia^  the  captloas  provMad.  in 
the  fbraaal  iUaatratad  below: 


(Annual)  Oonsael  las 

IS  a  paroeni- 
nel  assets): 


•oe  d 


0««ar< 


ei^eneea  on  a  HMO  Sweases 

N  you  snnuMs  si  tw  enri  of  ««• 
StjOOO        ____^         __^ 


Syeors 


to 


Inttruclions: 

General  Instructions 

1.  Immediately  after  the  table,  provide  a 
brief  narrative  explaining  that  the  purpose  of 
the  table  is  to  assist  the  contractowner  in 
understanding  the  various  costs  and 
expenses  that  a  contractowner  will  bear 
directly  or  indirectly.  Include,  where 
appropriate,  cross-references  to  the  relevant 
sections  of  the  prospectus  for  more  complete 
descriptions  of  the  various  costs  and 
expenses.  Disclose  that  premium  taxes  may 
be  applicable. 

2.  Assume  that  the  annuity  contract  is 
owned  daring  the  accumnlation  period  for 
purposes  of  the  table  (including  the  Example). 
If  an  annuitant  would  pay  different  fees  or  be 
subject  to  different  expenses,  disclose  this  in 
the  brief  narrative  and  provide  a  cross- 
reference  to  those  portions  of  the  prospectus 
describing  these  fees. 

3.  If  a  particular  caption  is  not  applicable  to 
the  Registrant  the  caption  may  be  omitted 
tnm  the  table. 

4.  Round  all  dollar  figtires  to  the  nearest 
dollar  and  all  percentages  to  the  nearest 
hundredth  of  one  percent. 

5.  If  the  Registrant  has  sub-accounts,  list 
separately  the  data  for  each  sub-account 

6.  Provide  a  separate  fee  table  (or  separate 
column  ««nthin  the  table)  for  each  contract 
form  offered  by  the  prospectus  that  has 
different  fees.  If  a  Registrant  uses  one 
prospectus  to  offer  a  contract  in  both  the 
group  and  individual  variable  annuity 
contract  markets,  the  Registrant  may  (a)  add 
narrative  diaclosure  following  the  fee  table 
identifying  markets  where  certain  fees  are 
either  inapplicable  or  waived  or  lower  fees 
charged  to  contractowners  in  group  markets, 
or  (b)  provide  a  separate  fee  table  for  group 
and  individual  contracts. 

Contractowner  Transaction  Expenses 

7.  "Sales  Load  Imposed  on  Purchase 
Payments"  includes  the  maximum  sales  load 
imposed  upon  purchase  payments  and  may 
include  a  tabular  presentation,  within  the 
larger  table,  of  the  range  of  such  sales  loads. 

8.  "Deferred  Sales  Load"  includes  the 
maximum  contingent  deferred  sales  load, 
expressed  as  a  percentage  of  purchase 
payments  or  amount  surrendered,  and  may 
include  a  tabular  presentation,  within  the 
larger  table,  of  the  range  of  contingent 
deferred  sales  loads  over  time. 

9.  "Surrender  fee"  includes  any  fee  charged 
for  any  surrender  or  partial  surrender,  but 
does  not  include  any  sales  load  charged  upon 
surrender  or  partial  surrender. 

10.  "Exchange  Fee"  includes  the  maximuip 
fee  charged  for  any  exchange  or  transfer  of 
account  value  from  the  Registrant  to  another 
investment  company  or  from  one  sub-account 
of  the  Registrant  to  another  sub-account  or 
the  insurance  company's  general  account. 
The  Registrant  may  include  a  tabular 
presentation  of  the  range  of  exchange  fees 
unless  such  a  presentation  would  be  so 
lengthy  as  to  encumber  the  larger  table,  in 
which  case  the  Registrant  should  only 
provide  a  cross-reference  to  the  narrative 
portion  of  the  prospectus  discussing  the 
exchange  fee. 

11.  If  the  Registrant  (or  any  other  party 
pursuant  to  an  agreement  with  the  Registrant) 


charges  any  other  transaction  fee,  add 
another  caption  describing  it  and  list  the 
(maximum)  amount  or  basis  on  which  the  fee 
is  deducted. 

I  Annual]  Contract  Fee 

12.  "[Annual]  Contract  Fee"  includes  any 
contract  account  or  similar  fee  imposed  on 
all  contractowner  accounts  on  any  recurring 
basis. 

Annual  Expenses 

13.  "Management  Fees"  include  investment 
advisory  fees  (including  any  component 
thereof  based  on  the  performance  of  the 
Registrant),  any  other  management  fees 
payable  to  the  investment  adviser  or  its 
affiliates,  and  administrative  fees  payable  to 
the  investment  adviser  or  its  affiliates  not 
included  as  "Other  Expenses." 

14.  "Mortality  and  &cpense  Risk  Fees"  may 
be  listed  separately  on  two  lines  in  the  table. 

15.  "Other  Expenses"  include  all  expenses 
(except  brokerage  commissions  and  other 
capital  items,  sales  loada,  or  mortality  and 
expense  risk  fees)  that  are  deducted  from 
separate  account  assets. 

(a)  "Other  Expenses"  do  not  include 
extraordinary  expenses  as  determined  by  use 
of  generally  acc^ted  accounting  principles 
(see  Accounting  Principles  Board  Opinion  No. 
30).  If  extraordhiary  expenses  were  incurred 
that  materially  affected  the  Registrant's 
"Other  Expenses,"  die  Registrant  should 
disclose  in  the  narrative  following  the  table 
what  the  "Other  Expenses"  would  have  been 
had  extraordinary  expenses  been  included. 

(b)  The  Registrant  may  subdivide  this 
caption  into  no  more  than  three  subcategories 
of  the  Registrant's  choosing,  but  must  also 
include  a  total  of  all  "Otlier  Expenses." 

16.  Except  as  provided  in  (a)  or  (b)  below, 
the  percentages  expressing  annual  expenses 
should  be  based  on  amounts  incurred  during 
the  most  recent  fiscal  year. 

(a)  A  New  Registrant  should  state  the  basis 
on  which  payments  will  be  made,  except  that 
"Other  Expenses"  should  be  estimated  and 
stated  (after  any  expenses  reimbursement  or 
waiver)  as  a  percentage  of  net  assets. 
Disclose  in  the  narrative  following  the  table 
that  "Other  Expenses"  is  based  on  estimated 
amounts  for  the  current  fiscal  year.  A  New 
Registrant  for  purpose  of  this  instruction  and 
Instructions  18(b),  19(e)  and  19(f),  is  a 
Registrant  (or  series  of  the  Registrant)  the 
prospectus  of  which  either  (i)  does  not 
include  fmancial  statements  reporting 
operating  results  as  a  registered  investment 
company,  or  (ii)  includes  financial  statements 
for  the  initial  fiscal  year  of  the  Registrant  that 
report  operating  results  as  a  registered 
investment  company  for  a  period  of  less  than 
ten  months. 

(b)  If  the  Registrant  has  changed  its  fiscal 
year,  and  as  a  result  the  most  recent  fiscal 
year  is  less  than  three  months,  the  Registrant 
should  use  the  fiscal  year  prior  to  the  most 
recent  fiscal  year  as  the  basis  for  determining 
annual  expenses. 

17.  If  there  have  been  any  changes  in  the 
annual  expenses  that  would  materially  affect 
the  information  disclosed  in  the  table: 

(a)  Restate  the  expense  information  using 
the  current  fees  that  would  have  been 
applicable  had  they  been  in  effect  during  the 
previous  fiscal  yean  and 


(b)  In  the  narrative  following  the  table, 
disclose  that  the  expense  information  in  the 
table  has  been  restated  to  reflect  current  fees. 

A  change  in  annual  expenses  means  either 
an  increase  or  a  decrease  in  expenses  that 
occurred  during  the  most  recent  fiscal  year  or 
that  is  expected  to  occur  during  the  current 
fiscal  year.  It  includes  the  elimination  of  any 
expense  reimbursement  or  fee  waiver 
arrangement  in  which  case  the  expenses  that 
would  have  been  incurred  had  there  been  no 
reimbursement  or  waiver  should  be  listed, 
but  does  not  include  circumstances  where 
separate  account  expenses  decrease  in 
relation  to  the  size  of  the  separate  account  so 
as  to  make  any  waiver  or  reimbursement 
arrangement  inoperative.  An  expected 
decrease  in  expenses  as  a  percentage  of 
assets  due  to  economies  of  scale  or 
breakpoints  in  a  fee  arrangement  for  a 
separate  account  whose  assets  have 
increased  is  an  example  of  a  change  that 
should  not  be  treated  as  a  change  requiring 
restatement 

18.  (a)  If  there  were  expense 
reimbunement  or  fee  waiver  arrangements 
that  reduced  any  operating  expenses  and  will 
continue  to  reduce  them  in  the  current  fiscal 
year  (i)  Revise  the  appropriate  caption  by 
adding  "After  Expense  Reimbursements"  or 
some  similar  phrase;  (ii)  state  the  amount  of 
actual  expenses  incurred,  [i.e..  net  of  the 
amount  reimbursed  or  waived):  and  (iii) 
disclose  in  the  narrative  following  the  table 
the  amount  the  expenses  would  have  been 
absent  the  reimbursement  or  waiver. 

(b)  If  there  are  expense  reimbursement  or 
waiver  arrangements  that  are  expected  lo 
reduce  any  operating  expense  or  the  estimate 
of  "Other  Expenses."  a  New  Registrant 
should  (i)  revise  Ihe  appropriate  caption  by 
adding  "After  Expense  Reimbursements'  or 
some  similar  phrase:  (ii)  state  the  amount  of 
actual  expenses  expected  to  be  incurred  or 
the  actual  estimate  [i.e.,  net  of  the  amount 
expected  to  be  reimbursed  or  waived):  and 
(iii)  disclose  in  the  narrative  following  the 
table  what  the  expenses  (or  estimates)  would 
have  been  absent  the  reimbursement  or 
waiver. 

Example 

19.  For  purposes  of  the  Example  in  the 
table: 

(a)  Assume  that  the  percentage  amounts 
listed  under  "Annual  Expenses"  remain  the 
same  in  each  year  of  the  one.  three,  five,  and 
ten-year  periods,  except  that  an  appropriate 
adjustment  to  reflect  reduced  annual 
expenses  from  completion  of  organization 
expense  amortization  may  l>e  made; 

(b)  Assume  the  maximum  sales  load  that 
may  be  deducted  from  purt:hase  payments  is 
deducted; 

(c)  For  the  purpose  of  any  breakpoint  in 
any  fee,  assume  that  the  amount  of  the 
Registrant's  assets  remains  constant  at  Ihe 
level  at  the  end  of  the  most  recentiy 
completed  fiscal  year, 

(d)  Assume  no  exchanges  or  other 
transactions: 

(e)  Refiect  any  [annual]  contract  fee  by 
dividing  the  total  amount  of  [annual]  contract 
fees  collected  during  Ihe  year  that  are 
attributable  to  the  contract  offered  by  the 
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proapwclus  by  th«  loUt  avwrata  imI  aMctt  of 
•U  tha  •ub-acctMtnia  in  the  aaparata  accoont 
that  ara  altiibulabia  lo  the  contraci  offered 
by  the  proepectua.  Add  the  reaulllng 
percenlsM  to  "Annual  Expanaae."  and 
■saume  that  It  remains  the  aame  In  each  year 
of  the  one.  three.  Ave.  and  ten-year  pcrioda. 
New  RatUtranls  should  estimate  |annaal| 
contract  faaa  collected; 

(f)  A  New  Raflstrant  should  complete  only 
the  one  and  three  year  period  portions  of  the 
Example: 

(g)  Reflect  any  contingent  deferred  salaa 
load  by  assuming  a  complete  surrender  on 
the  last  day  of  ih«  year 

(h)  Provide  the  information  required  in  the 
third  section  of  the  Example  only  if  a  sales 
load  or  other  fee  is  chaifed  upon  complete 
surrender 

(i)  Prominently  disclose  that  the  Example 
should  not  be  considered  a  representation  of 
past  or  future  expenses  and  that  actual 
expenses  may  be  greater  or  lesser  than  thoee 
shown,  and 

(i)  Include  in  the  Example  the  information 
provkled  by  the  caption  "If  you  annuitize  at 
the  end  of  the  applicable  time  period"  only  tf 
the  Registrant  charges  feea  upon 
annultixation  that  are  dtfferent  from  thoee 
charged  upon  surrender. 

(b)  The  Registrant  should  Include  a 
synopsis  of  information  contained  in  the 
prospectus  when  the  proepectua  is  long  or 
complex,  except  that  the  fee  table  muel  be 
Included  in  all  proapectuaea.  Normally,  a 
synopaia  should  not  be  ptwlded  whore  the 
prospectus  Is  twelve  prlntad  pagaa  or  taaa. 

•  •         •         •         • 

S.  By  amMidlng  Item  7  of  Fonn  N-3  by 
removing  instruction  S  to  paragraph  (a), 
removing  paragraph  (e).  redesignating 
paragraphs  (f)  sod  (f)  as  paragraphs  (a) 
and  (f).  and  revising  radasignated 
paragraph  (f)  to  read  as  IbUowa: 

•  •        •        •        • 

Item?.  •  •  • 


(f)  DescHtM  t)M  types  of  apcrabnf 
expense*  for  which  the  Rsgisirant  Is 
responsible.  If  organiiatioaal  expenses  of  Ike 
Ragistnuit  are  to  be  paid  out  of  its  aasedk 

explain  how  tha  expenaes  will  be  amortised 
and  the  period  over  which  the  amortization 
will  occur. 


0.  By  adding  a  new  Guideline  37  to 
Form  N-3  as  follows: 
Guide  37.  Fee  Table 

Item  3  requires  Inclusion  of  a  be  table  in 
the  front  of  the  prospectus.  The  amounts 
listed  in  the  Exsmple  should  represent 
cumulative  expenses.  Therefore,  the 
Registrant  should  sggregsle  sny  sales  load  or 
other  fee  deducted  from  payments,  together 
with  cumulative  snnual  expenses,  and  any 
sales  load  or  other  fee  deducted  upon 
surrender.  The  Registrant  may  compute 
annual  expanses  by  multiplying  avaragi 
annual  assets  of  the  hypothetical  tl.OW 
account  for  each  year  by  total  annual 
expenaes  (a  percentage  taken  from  the 
second  pari  of  the  table).  Compute  the 
account's  sversge  annual  asaets  by  adding 
tlM  baglnniag  account  value  to  the  endiog 
account  value  and  dividing  by  two. 
Determine  the  ending  account  value  by 
mulliplyii^  the  beginning  account  value  by 
the  assumed  grovvth  rate  less  total  annual 
expenses  (S%-  X%)  and  adding  the  result  to 
Dm  beginning  account  valua.  Determine  the 
tMginning  account  value  in  the  Rrst  year  by 
subtracting  tlM  maximum  amount  of  any 
sales  load  deducted  from  payments  from  ttie 
hypothetical  tiJOOO  payment;  in  each 
subsequent  year,  the  beginning  account  value 
is  the  previous  yesr's  ending  account  value. 
•         •         •         •         • 

7.  By  amending  General  Instructions 
for  Parts  A  and  B  by  revising  paragraphs 
1  and  4(a).  of  General  instruction  I  of 
Form  N-4.  described  in  if  230.17b  and 
274.11c.  to  read  as  foDows: 


|I74.11e    Form  N-4, 

let 


/.  fnparation  of  tim  Ragmtration  Statement 
ot  AmenawenL 


General  InstracHoM  for  Parts  A  and  B 

1.  The  iafonBadon  tai  the  proepectua  and 
the  Stolemeat  of  Additional  Information 
should  be  organlaed  to  maka  it  easy  to 
understand  me  organtiatloa  and  operation  t4 
tha  Registrant  and  tlia  variable  annuity 
oonlrects.  Hm  iafonaatian  need  not  be  in  any 
paitlcular  ofder,  wHk  the  exception  tiiat 


Items  1.  2.  X  and  4(a)  must  be  in  numerical 
order  in  the  prospectus  and  may  not  be 
preceded  or  separated  by  any  other  item. 


(a).  A  Re^stration  Sutement  on  thia  Form 
may  include  any  chart  graph,  or  table  that  is 
not  misleading:  however,  with  the  exception 
of  the  fee  table  and  the  ubte  of  contenu 
(required  by  Rule  4«l(c)  (17  CFR  Z30.481(c)| 
under  the  1S33  Act),  no  chart,  graph,  or  table 
should  precede  the  condensed  financial 
information  speciPied  in  Item  4(a). 


8.  By  redesignating  current  paragraphs 
(a),  (b).  and  (c)  of  Item  3  of  Form  N-4  as 
(b).  (c).  and  (d).  adding  a  new  paragraph 
(a)  to  Item  3.  and  revising  redesignated 
paragraph  (b)  as  follows: 
•        *        •        *        • 

Item  3.  Synopsis 

(a)  Include  s  table  furnishing  the  following 
information,  using  the  captions  provided,  in 
the  format  illustrated  below: 


Comradownar   TranaacSon   Ea- 


[PortloSo  OOlHpSff^] 


la»- 


% 

% 

% 

Total     tputtulo    compsnyl 
wmual  SMsnaas 


Awt/ucOonar 
Ceneral  liutnictione 

1.  Immediately  after  the  table,  prawids  s 
brief  narrative  explaining  that  the  purpoee  of 
tlte  table  ia  te  assist  the  mnUactownei  in 
understanding  tlia  varioua  coata  and 
expenaes  that  a  oontractvwnarwfU  beer 


directly  or  IndirMtly.  and  that  the  taMc 
reflada  expansaa  of  the  separate  aocouat  as 
wall  aa  the  pertfoUo  company,  bidude.  whsre 
sppropriata.  quae  isfatancna  lo  dM  lalevaat 
sections  of  dM  proapadua  and  a  rrass 
fsiManoe  to  tlie  portfolk*  company 
proepectua  for  mors  comptete  desnlpHuns  of 


the  varioua  costs  and  expenses.  Disclose  Ihat 
premium  taxes  may  be  applicable. 

Z.  Assume  that  the  annuity  contract  is 
owned  during  the  accumulation  period  for 
purpoaes  of  the  table  (including  the  Exaoiple). . 
If  an  annuitant  would  pay  different  feea  or  be 
sub)act  lo  different  expenaes.  disclose  this  in 


the  brief  narrative  and  provide  a  cross- 
reference  to  those  portions  of  the  prospectus 
describing  these  fees. 

3.  If  a  particular  caption  is  not  applicable  to 
the  Registrant  the  caption  may  be  omitted 
from  the  table. 

4.  Round  all  dollar  figures  to  the  nearest 
dollar  and  all  percentages  to  the  nearest 
hundredth  of  one  percent 

5.  If  the  Registrant  has  sub-accounts,  list 
separately  the  data  for  each  sub-account 

0.  Provide  a  separate  fee  table  (or  separate 
column  within  the  table)  for  each  contract 
form  offered  by  the  prospectus  that  has 
different  fees.  If  a  Registrant  uses  one 
prospectus  to  offer  a  contract  in  both  the 
group  and  individual  variable  annuity 
contract  markets,  the  Registrant  may  a)  add 
narrative  disclosure  following  the  fee  table 
identifying  markets  where  certain  fees  are 
either  inapplicable  or  waived  or  lower  fees 
charged  to  contractowners  in  group  markets, 
or  b)  provide  a  separate  fee  table  for  group 
and  individual  contracts. 

/Annual  Contract  Pee 

7.  "(Annual]  Contract  Fee"  includes  any 
contract  account  or  similar  fee  imposed  on 
all  contractowner  accounts  on  any  recurring 
t>asis. 

Contractowner  Transaction  Expenses 

8.  "Sales  Load  Imposed  on  Purchase 
Payments"  includes  the  maximum  sales  load 
imposed  upon  purchase  payments  and  may 
include  a  tabular  presentation,  within  the 
larger  table,  of  the  range  of  such  sales  loads. 

9.  "Deferred  Sales  Load"  includes  the 
maximum  contingent  deferred  sales  load, 
expressed  as  a  percentage  of  the  original 
purchase  price  or  amount  surrendered,  and 
may  include  a  tabular  presentation,  within 
the  larger  table,  of  the  range  of  contingent 
deferred  sales  loads  over  time. 

10.  "Surrender  fee"  includes  any  fee 
charged  for  any  surrender  or  partial 
surrender,  but  does  not  include  any  sales 
load  charged  upon  surrender  or  partial 
surr  ?nder. 

11.  "Exchange  Fee"  includes  the  maximum 
fee  charged  for  any  exchange  or  transfer  of 
account  value  from  the  Registrant  to  another 
investment  company  or  from  one  sub-account 
of  the  Registrant  to  another  sub-account  or 
the  insurance  company's  general  account 
The  Registrant  may  include  a  tabular 
presentation  of  the  range  of  exchange  fees 
unless  such  a  presentation  would  be  so 
lengthy  as  to  encumber  the  larger  table,  in 
which  case  the  Registrant  should  only 
provide  a  cross-reference  to  the  narrative 
portion  of  the  prospectus  discussing  the 
exchange  fee. 

12.  If  the  Registrant  (or  any  other  party 
pursuant  to  an  agreement  with  the  Registrant) 
charges  any  other  transaction  fee.  add 
another  caption  describing  it  and  list  the 
(maximum  amount  or  basis  on  which  the  fee 
is  deducted. 

Separate  Account  Annual  Expense 

13.  "MortaUty  and  Expense  Risk  Fees"  may 
be  listed  separately  on  two  lines  in  the  table. 

14.  "Account  Fees  and  Expenses"  include 
all  fees  and  expenses  (except  sales  loads  and 
mortality  and  expense  risk  fees)  that  are 
deducted  from  separate  account  assets  or 


charged  to  all  contractowner  accounts.  The 
Registrant  may  subdivide  the  caption  into  no 
more  than  three  subcategories  of  the 
Registrant's  choosing,  but  must  also  include  a 
total  of  all  "Other  Account  Fees." 

Portfolio  Company  Annual  Expenses 

15.  The  Registrant  may  substitute  the  term 
used  in  the  prospectus  to  refer  to  the  portfolio 
companies  for  the  bracketed  portion  of  the 
caption  provided. 

16.  "Management  Fees"  include  investment 
advisory  fees  (including  any  component 
thereof  on  the  performance  of  the  portfolio 
company),  any  oth«  management  fees 
payable  by  the  portfolio  company  to  the 
investment  adviser  or  its  affiliates,  and 
administrative  fees  payable  to  the  investment 
adviser  or  its  affiliates  not  included  as  "Other 
Expenaes." 

17.  "Other  Expenses"  include  all  expenses 
(except  brokerage  commissions  and  other 
capital  items,  and  management  fees)  that  are 
deducted  from  portfolio  company  assets. 

(a)  "Other  expenses"  do  not  include 
extraordinary  expenses  as  determined  by  use 
of  generally  accepted  accounting  principles 
[see  Accounting  Principles  Board  Opinion  No. 
30).  If  extraordkiary  expenses  were  inctirred 
that  materially  affected  the  portfolio 
company's  "Other  Expenses,"  the  Registrant 
should  disclose  in  the  narrative  following  the 
table  what  the  "Other  Expenses"  would  have 
been  had  extraordinary  expenses  been 
included. 

(b)  The  Registrant  may  subdivide  this 
caption  into  no  more  than  three  subcategories 
of  the  Registrant's  choosing,  but  must  also 
include  a  total  of  all  "Other  Expenses." 

18.  Except  as  provided  in  (a)  or  (b)  below, 
the  percentages  expressing  annual  expenaes 
should  be  based  on  amounts  incurred  during 
the  most  recent  fiscal  year.  If  the  portfolio 
company  has  a  fiscal  year  different  from  that 
of  the  Registrant  base  the  expenses  on  those 
incurred  during  either  the  period  that 
corresponds  to  the  fiscal  year  of  the 
Registrant  or  the  most  recently  completed 
fiscal  year  of  the  portfolio  company. 

(a)  A  New  Registrant  (or  a  Registrant  on 
behalf  of  a  new  portfolio  company)  should 
state  the  basis  on  which  payments  will  be 
made,  except  that  "Other  Expenses"  should 
be  estimateid  and  stated  (after  any  expense 
reimbursement  or  waiver)  as  a  percentage  of 
net  assets.  Disclose  in  the  narrative  following 
the  table  that  "Other  Expenses"  is  based  on 
estimated  amounts  for  the  current  fiscal  year. 
A  New  Registrant  for  purpose  of  this 
instruction  and  Instructions  20(b),  21(e)  and 
21(f),  is  a  Registrant  (or  sub-account  of  the 
Registrant)  the  prospectus  of  which  either  (i) 
does  not  include  financial  statements 
reporting  operating  results  as  a  registered 
investment  company,  or  (ii)  includes  financial 
statements  for  the  initial  fiscal  year  of  the 
Registrant  that  report  operating  results  as  a 
registered  investment  company  for  a  period 
of  less  than  ten  months. 

(b)  If  the  Registrant  or  the  portfolio 
company  has  changed  its  fiscal  year,  and  as  a. 
result  of  the  most  recent  fiscal  year  is  less 
than  three  months,  the  Registrant  should  use 
the  fiscal  year  prior  to  the  most  recent  fiscal 
year  as  basis  for  determining  annual  fund 
operating  expenses. 


19.  If  there  have  been  any  changes  in  the 
annual  expenses  that  would  materially  affect 
the  information  disclosed  in  the  table: 

(a)  Restate  the  expense  information  using 
the  current  fees  that  would  have  been 
applicable  had  they  been  in  effect  during  the 
previous  fiscal  year,  and 

(b)  In  the  narrative  following  the  table, 
disclose  that  the  expense  information  in  the 
table  has  been  restated  to  refiect  current  fees. 

A  change  in  annual  expenses  means  either 
an  increase  or  a  decrease  in  expenses  that 
occurred  during  the  most  recent  fiscal  year  or 
that  is  expected  to  occur  during  the  current 
fiscal  year.  It  includes  the  elimination  of  any 
expense  reimbursement  or  fee  waiver 
arrangement  in  which  case  the  expenses  that 
would  have  been  inctirred  had  there  been  no 
reimbursement  or  waiver  should  be  listed, 
but  does  not  include  circumstances  where 
separate  account  expenses  decrease  in 
relation  to  the  size  of  the  separate  account  or 
portfolio  company  so  as  to  make  any  waiver 
or  reimbursement  arrangement  inoperative. 
An  expected  decrease  in  expenses  as  a 
percentage  of  assets  due  to  economies  of 
scale  or  breakpoints  in  a  fee  arrangement  for 
a  portfolio  company  whose  assets  have 
increased  is  an  example  of  a  change  that 
should  not  be  treated  as  a  change  requiring 
restatement 

20.  (a)  U  there  were  expense 
reimbursement  or  fee  waiver  arrangements 
that  reduced  any  operating  expenaes  and  will 
continue  to  reduce  them  in  the  current  fiscal 
year,  (i)  revise  the  appropriate  caption  liy 
adding  "After  Expense  Reimbursement"  or 
some  similar  phrase;  (ii)  state  the  amount  of 
actual  expenses  incurred.  (/.«.,  net  of  the 
amoimt  reimbursed  or  waived);  and  (iii) 
disclose  in  the  narrative  following  the  table 
the  amount  the  expenses  would  have  been 
absent  the  reimbursement  or  waiver. 

(b)  If  there  are  expense  reimbursement  or 
waiver  arrangements  that  are  expected  to 
reduce  any  operating  expense  or  the  estimate 
or  "Other  Expenses,"  a  New  Registrant 
should  (i)  revise  the  appropriate  caption  by 
adding  "After  Expense  Reimbursements"  or 
some  similar  phrase'  (ii)  state  the  amount  of 
actual  expenses  expected  to  be  incurred  or 
the  actual  estimate  [i.e.,  net  of  the  amount 
expected  to  l>e  reimbursed  or  waived):  and 
(iii)  disclose  in  the  narrative  following  the 
table  what  the  expenses  (or  estimates)  would 
have  been  absent  the  reimbursement  or 
waiver. 

Example 

21.  For  purposes  of  the  Example  in  the 
table: 

(a)  Assume  that  the  percentage  amounts 
listed  under  "Separate  Account  Annual 
Expenses"  and  "Portfolio  Company  Annual 
Expenses"  remain  the  same  in  each  year  of 
the  one-,  three-,  five-,  and  ten-year  periods, 
except  that  appropriate  adjustment  to  refiect 
reduced  annual  expenses  from  completion  of 
organization  expense  amortization  may  be 
made; 

(b)  Assume  the  maximum  sales  load  that 
may  be  deducted  from  purchase  payments  is 
deducted: 

(c)  For  the  purposes  of  any  breakpoint  in 
any  fee,  asstime  that  the  amount  of  the 
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Rtfialranl'i  (and  the  poii(oli«  company '•) 
aaaala  rarnaina  oonalant  at  lb«  leval  at  tha 
•ltd  of  tha  moal  raoandy  compiaiad  flacal 
y«ar 

|d)  Aaauma  no  axckanae  or  other 
iranaactiona: 

(a)  RdWct  any  (anniiatl  contract  faa  by 
dividing  Iha  total  amoumt  of  lannual)  contract 
faaa  coUaclad  during  the  year  that  ara 
attributable  to  tha  contract  offered  by  the 
proapactua  by  tha  total  avaraia  net  aaaeta  of 
all  the  (ub-accounli  in  the  aeparate  accoani 
that  are  attrlbuUble  to  the  contract  offered 
by  Iha  praapactna.  Add  tha  reaulling 
parcantaga  to  "Aanual  Expaoaat,"  and 
asaume  that  It  remain*  the  tame  In  each  year 
of  the  one-,  three-.  Five-,  and  ten-year  periods. 
New  Ragiatranti  should  asthnate  lannual] 
contract  facs  collected: 

(f)  A  N«w  RagiatranI  should  complete  only 
Iha  on*-  and  Ihraa-year  parted  portiona  of  tha 
Example: 

Ig)  Reflect  any  contingent  dafai  rao  aalaa 
load  by  aaauming  a  complela  surrandar  on 
the  laat  day  of  the  year 

(h)  Prond*  tha  Information  requirad  in  Iha 
third  sactian  of  Iha  Exampla  only  If  a  aalaa 
load  or  o4lMr  faa  ia  charged  apon  a  complete 
surrender 

(I I  Proolnantly  diacloaa  thai  tha  Exaaipla 
should  not  be  cooaidarad  a  laptaaaatatton  at 
past  or  future  expanaaa  and  Ihal  actunl 
expenaaa  may  ba  poatar  or  laaaar  than  tkoM 
ahownv  aad 

(i)  Include  In  the  Example  dte  infarmatkai 
provided  by  tha  caption  "if  you  annultiia  al 
the  end  of  Iha  apfiteable  Una  period"  only  if 
the  Registrant  chagtaa  fees  upon 
annuitization  that  are  dlfferenl  from  Ihoae 
charged  upon  eurrender 

(b|  Tha  Ragiatrant  should  include  a 
ajmoyaia  of  information  contained  la  the 
proapactus  when  the  prospectus  is  long  or 
complex,  except  that  the  faa  table  must  ba 
included  in  all  prospectusaa.  NormaUy.  a 
synopsis  should  not  be  provided  where  the 
prospectus  is  twelve  printed  pages  or  less. 
•  •  •         •  • 

9.  By  amending  Item  0  of  Form  N-4  by 
removing  paragraph  (e).  redesignating 
paragraphs  (f)  and  (g)  as  paragraphs  (e) 
and  (f).  and  revising  redesignating 
paragraph  (f)  to  read  as  follows: 


Items.  •  •  • 


(f)  Describe  Iha  type  of  operating  expenses 
for  which  the  Registrant  is  raaponaible.  If 
organliational  expenses  of  the  Registrant  are 
to  ba  paid  out  of  its  assets,  explain  how  the 
expenses  will  be  smortixed  and  the  period 
over  which  the  amortixation  will  occur. 
•  •  •  •         « 

ia  By  adding  a  mw  Guidetina  IS  to 
Form  N-4  aa  follows: 
Cuida  13.  Fee  Table 

Hem  S  rsquiraa  iaciuatan  of  a  faa  tat>la  ia 
the  front  of  the  proapacttia.  The  amounts 
listed  in  the  Example  should  repressal 
cumulative  expenses.  Tbarafore.  the 
Registrant  should  aggregate  any  sales  load  or 
other  fee  deducted  from  paymanla.  tocatkar 
with  cumulative  annual  axponaas.  and  any 


sales  load  or  olhar  fao  dadMlsd  upon 
surraadar.  The  Ragiatoaal  aay  ooaspule 
annual  expaaaas  by  mdlipty^  avarsfs 
annual  aaaato  of  the  hypothetical  tLMO 
account  for  each  year  by  total  aonaai 
expenses  (s  percentage  taken  from  the 
aecond  part  of  the  table).  Compute  the 
account's  aiaiage  annual  assets  by  adding 
Iha  baglnalng  account  value  to  the  ending 
account  vahia  and  dividing  by  two. 
Determine  the  ending  account  vahM  fay 
multipiyini  IIm  beginning  account  value  by 
the  assusMd  yvwth  rate  leaa  total  annual 
expenaaa  (9%-X%)  and  adding  the  resah  to 
the  beginiitai  account  value  Determine  the 
beginning  aoooont  value  in  the  first  year  by 
subtracting  Mw  maximum  amount  of  any 
salsa  load  deducted  from  payments  from  the 
hypothetical  ilAK)  payment:  in  each 
subaequani  year,  the  bisginning  account  vahw 
Is  the  previotts  year's  ending  aooouni  value. 

By  the  Commission. 
(oaadMCKati. 
Secretary. 
lanuary  23,  ISM. 
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Customs  Ssoflos 
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Modiins  Co.  snd 
TradbigCo. 

AODiCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Interim  rale:  solicitation  of 
comments. 


;  This  document  amends  the 
CustoRU  Regulations  to  implement  the 
Import  sanctions  against  products 
produced  by  the  Toshiba  Machine 
Company  ('Toshiba")  and  the 
Kongsberg  Trading  Company 
("Kongsbwg")  impoaed  by  &iecutive 
Order  No.  12661.  pursuant  to  section 
2443(a)(2)  of  the  Onmibus  Tride  and 
Competitiveness  Act  of  1966  ("the  Act'l. 
Executive  Order  No.  12661  imposed  a  3 
year  import  prohibition.  sub)ect  to 
certain  exceptions,  on  products  of 
Toshiba  and  Kongsberg.  This  document 
also  contains  a  list  of  the  exemptions 
from  the  sanctions  and  provides 
guidance  to  importers  to  whom  the 
exemptions  apply.  Although  the 
regulations  will  become  effective  upon 
publication  in  the  Psdaral  Register. 
comments  from  members  of  the  public 
will  be  reviewed  and  considered  prior  to 
the  publication  of  a  final  rule. 


OATIt:  Interim  rule  effective  January  Sl- 
igeft  commenU  nnut  be  received  by 
April  3. 1969. 

•D0IW69  Written  comments  (preferably 
in  triplicate)  concerning  the  rule  should 
be  submitted  to  aiKl  inspected  at  the 
Regulations  aiui  Disciosure  Law  Branch. 
U.S.  Customs  Service  Headquarters. 
Room  2119, 1301  Constitution  Avenue 
NW..  Washingtoa  DC  20229. 


kTiOM  contact: 

Kenneth  Paley.  Office  of  RegulaHons 
and  Rulings,  Comraercial  Ralings 
Division,  United  States  Customs  Service, 
at  202-^566-5856. 


Backjraund 

Section  2443(aH2)  of  ttie  Omnibus 
Trade  and  Competitiveness  Act  of  1966 
(Pub.  L  100-418)  ("the  Act'T  requires  the 
President  to  impose,  for  a  period  t>f  S 
years,  a  prohibition  on  the  importatioa 
into  the  United  States  of  all  products 
prtKluoed  by  the  Toshiba  Machine 
Company  (Toshiba),  the  Kongsberg 
Trading  Company  (Kongsberg).  and  any 
other  foreign  person  whom  the  President 
finds  to  have  knowingly  facilitated  the 
diversion  of  advanced  milling  machinei^ 
and  technology  to  the  Soviet  Union  by 
Toshiba  and  Kongsberg.  The  President 
has  issued  Executrve  Order  No.  12661, 
which  announces  the  imposition  of  the 
sanctions  required  by  section  2443(a)(2). 
These  regulations  are  being  adopted  to 
implement  the  Executive  Order. 

Section  2443(aH2)  requires  the 
President  to  prohibit  the  importation  of 
products  produced  by  Toshiba  and 
Kongsberg.  However,  in  order  to  prevent 
undue  hardship  to  U.S.  national  security 
interests  and  minimize  the  collateral 
impact  of  sanctions  on  U.S.  companies, 
exemptions  were  provided  for  a  wide 
range  of  transactions.  The  regulations 
implement  the  import  prohibition  and 
provide  necessary  defmitions  and 
prt>cedures  whereby  parties  can  import 
products  exempted  from  the  sanctions. 

Comments 

These  interim  regulations  are  effective 
immediately  upon  publication  in  the 
Fodoval  Register.  Such  action  is 
necessary  to  implement  the  sanctions 
made  effective  by  the  Executive  Order. 
However,  before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
(preferably  in  triplicate)  timely 
submitted.  Comments  submitted  will  be 
available  for  ptiblic  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  1 1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  i  103.11(b).  Customs 


/  Vol.  54.  No.  10  /  Toetday.  Jamiaiy  31.  1980  /  Rides  and  ReguktkNis  47S1 


Regulations  (19  CFR  10S.ll(b)).  on 
normal  business  daya  between  dM  houn 
of  9A)  ajn.  and  4:30  pjn.  at  the 
Regtdations  and  Disclosure  Law  Branch, 
Customs  Service  Headquarters.  Room 
2119. 1301  Constitutioa  Avenoe  NW.. 
Washington.  DC  20229. 

Inapplfaahaity  of  Nolioe  And  DdayMl 
EOactivaDats 

The  effective  date  of  the  import 
sanctions  imposed  by  Executive  Order 
No.  12261  is  December  28, 198&  In  order 
to  implement  the  import  sanctions  it  ia 
necessary  that  these  regulations  be 
effective  on  the  date  of  publication. 
Accordingly,  it  is  detannined.  pnrstiant 
to  5  UAJC  653(b)(B).  that  notice  is 
impracticable.  For  the  same  reason, 
pursuant  to  5  U.S.C  553(dH3).  it  is 
detennined  to  dispense  with  a  delayed 
effective  date.  In  addition,  notice  is  not 
necessary  since  these  regulations 
involve  a  foreign  afhirs  function. 
However,  before  adopting  final 
regolationa,  consideration  will  be  given 
to  all  written  comments  timely 
submittad. 

ExacutiveOnlsr  12261 

Because  this  amendment  involves  a 
foreign  affairs  function,  it  is  not  subject 
toE.0.1229L 

Tha  Refulalaty  Flaxibiltty  Act 

Bacaose  no  notice  of  proposed 
rulemaking  is  reqidred  for  faiterim 
regulations,  the  fwovisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  aeq.),  do  not  apply. 

Papaneosk  Raductiop  Act 

This  regulation  is  being  issued  without 
prior  notice  and  pubUc  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  tills 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  and.  pending  receipt  and 
evaluatioo  of  public  oomments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control  nimiber 
1515-0166. 

Comments  connwming  the  collection 
of  information  and  the  accuracy  of 
estimated  average  annual  biu'^n.  and 
suggestions  fw  redixdng  the  burden 
should  be  directed  to  t^  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washiiuton.  DC  20503.  Attentiim:  Desk 
Officer  for  Customs. 

The  collection  of  information  in  this 
section  is  in  1 1Z143.  This  information  is 
required  by  the  U.S.  Customs  Service  in 
order  to  propeiiy  determine  the  validity 
of  claimed  exemptions  from  the  in^Kut 
sanctions  imposed  by  f  12.14a  This 


information  will  be  used  by  the  US. 
Customs  Service  to  ensure  that  products 
being  imported  are,  in  fact,  the  products 
to  whidi  the  exemptions  apply.  The 
likely  reqwndents  are  bus^aess  or  other 
for-profit  institutions.  State  and  local 
governments,  and  Federal  agencies. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  1,125  hours. 

Estimated  number 4>f  respondents: 
2500. 

Estimated  annual  frequency  of 
responses:  1. 

Drafting  luTuiuialloB 

The  principal  aotiiorofdds  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Sublecls  In  It  CFB  PM  U 

Customs  duties  and  inflection. 

Amemhnaitfs  to  the  Ragiilntions 

Part  12,  Customs  Regulations  (19  CFR 
Part  12),  is  amuided  as  set  fortii  below: 

PART  12-8PEC1AL  CLASSES  OF 


Company  (Kongsberg)  is  pnriubited  for  a 
period  of  three  years  following  [^ective 
date  of  Executive  Order). 


1.  The  authority  citation  for  Part  12 
continues  to  read  as  follows: 

Audierily:  S  U.S.C  301. 19  U.S.C  88. 1202 
(Gen.  Hdnote  It  Tariff  Schedules  of  the 
United  States).  1824. 

ti  1Z140-12.144  also  issoed  mder  section 
2443  of  die  Omnibsa  l>ada  and 
Conqwtttiveiiess  Act  of  MSB  (Pub.  L 100- 
418). 

2.  Part  12,  Customs  Regulations  (19 
CFR  Part  12)  is  amended  by  adding  a 
new  center  heading  entitled  "Sanctions 
Against  Toriiiba  Madiine  Company  and 
Kongsberg  Ttading  Company",  which 
heading  ^all  appear  immediately 
before  new,  added  f  S  12.140-12.144  as 
set  forth  bdow. 


fyi2-flNncMona  Agaifwt  Ta 
MncMim  Company  end  Konsabcro 
TradbiQ  Compcny 

Sec. 

12.140  ^ipbcabibty,  Prohibited 
Importations. 

12.141  Bxoqitions. 

12.142  Definitians. 

12.143  Procedurss  for  excepted  products. 

§12.140    ApplcabNNy.  praMbHad 
imporlations. 

Except  as  otherwise  provided  by 
these  regulatitms,  tiie  importation  into 
tiie  United  States  of  products  produced 
by  Toshiba  Machine  Company 
(Toshiba)  or  Kongsbeig  Ttading 


i  12.141 

Hie  prohibitioo  coatained  in  Section 
12.140  shall  not  apply  to: 

(a)  Products  provided  under  contracts 
or  otiier  binding  agreements  entered  into 
before  Jtme  30, 1967; 

(b)  Spare  parts: 

(c)  ConqHNient  parts,  but  not  finished 
products,  essential  to  United  States 
products  or  production; 

(d)  Routine  servicing  and  maintenaoee 
of  products; 

(e)  Information  and  technology;  and 

(f)  Excepted  defense  articles. 

f  12.142   DsawuiN. 

For  the  purposes  of  tiiese  regulations: 

(a)  The  term  "products  produced  by 
Toshiba  or  Kongsberg"  means  products 
manufactured  at  produced  by  Toshiba. 
Kongsberg,  their  successors  or  assigns, 
or  any  otiier  entity  directiy  or  indirectly 
owned  or  ocmtroUed  by  any  of  the 
foregoing,  provided  tiiat  such  {woducts 
are  not  subsequently  substantially 
transformed  hf  another  party. 

(b)  The  term  "contracts  or  other 
bimfing  agreements  entered  into  before 
June  30, 1967"  means: 

(1)  Written  obligations  entered  into 
before  |tme  30, 1967,  and  performed  or  to 
be  performed  on  or  after  fune  30, 1967, 
that  require  the  purchase  for  delivery  in 
the  United  States  of  prodticts  to  which 
the  prohibitions  contained  in  Section 
12.140  wtnild  otherwise  spply,  and  that 
are  without  condition  or  qualification 
other  than  as  provided  by  force  majeiue 
clauses  or  sindlar  clauaes; 

(2)  With  respect  to  used  products 
in^Mrted  by  or  for  tiie  primary  user, 
written  obligations  performed  before 
June  30, 1967.  ndiether  or  not  they 
provide  for  delivery  in  the  United  States; 
and 

(3)  Agreements  imder  which: 
(i)  Products  are  desipied  to  a 

purchaser's  specifications  and  marketed 
in  the  United  States  imder  the 
purchaser's  trademark,  brand,  or  name; 
and 

(ii)  The  purdiaser  clearly  documents  a 
pattern  of  trade  that  began  before  June 
30, 1987.  and  continued  to  the  time  of  the 
importation. 

For  purposes  of  these  regulations,  no 
contract  or  other  binding  agreamoit  may 
exist  between  Toahiba  or  Kongsberg 
and  any  entity  directly  or  indirectly 
owned  or  contndled  by  Toshiba. 
Kongsbng.  or  t^  any  parent  or 
subsidiary  of  Toshiba  or  Kongsb«g. 
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(c)  TIm  tmna  "tpara  part"  omwm  any 
individual  place,  part  or  lubaMainbly 
which  ii  intended  for  the  logistic  support 
or  repair  of  a  finished  product  and  not 
as  a  finished  product  itself. 

(d)  The  term  "component  parts'* 
means  any  article  which  is  not  usable 
for  its  intended  functions  without  being 
imbedded  in  or  integrated  into  any  other 
product  and  which,  if  used  in  the 
production  of  a  finished  product,  would 
be  substantially  transformed  in  that 
process. 

(e)  The  term  "finished  product**  means 
any  article  which  is  usable  for  its 
Intended  function  without  being 
imbedded  or  integrated  Into  any  other 
product  but  in  no  case  shall  such  tara 
be  deemed  to  include  an  article 
produced  by  a  person  other  than 
Toshiba  or  Koi^berg  that  contains 
parts  or  components  produced  by 
Toehibe  or  Kongsberg  if  the  parts  and 
components  have  been  substantially 
tratuformed  during  their  production  of 
the  finished  product 

(f)  An  article  is  "substantially 
transformed"  when,  by  means  of  a 
substantial  manufacturing  or  processing 
operation,  the  article  is  converted  or 
combined  into  s  new  and  different 
article  of  commerce  having  a  new  name, 
character  and  use. 

(g)  The  term  "essential  to  United 
Slalae  products  or  production"  with 
respect  to  component  parts  means 
oompooent  parts  which  are  produced  by 
Toshiba.  Kongsberg,  or  both,  that  an 
necessary  for  the  manufacture  or 
processing  of  United  States  products, 
snd  for  which  there  is  no  suitable 
allemalive.  The  term  "suitable 
eltemative"  refers  to  an  article  (1)  that 
can  be  substituted  for  an  article 
produced  by  Toshibe  or  Kongsberg.  (2) 
Ihet  will  perform  the  same  functions  or 
Is  capable  of  the  same  use,  and  (3)  is 
availeble  at  a  competitive  price 

(h)  The  term  "routine  servicing  and 
maintenance"  means  customary 
•ervtcing  and  mainteaance.  including 
repairs  or  installation  of  spare  parts  or 
component  perts.  The  term  shall  also 
include  the  (emporsry  Importation  of 
tools  snd  equipment  necessary  to 
perform  such  servicing  or  maintenance, 
as  well  at  reimportation  of  products 
exported  for  routine  terMctng  and 
mainienanca 

(1)  The  term    information  and 
lechnolo^"  Includes  plana,  drawings, 
snd  ottter  wnllen  snd  pictorial  data  In 
«ny  form  ot  medium,  and  personal 
transmissions  of  any  of  tiM  foregoing. 
The  term  shall  also  include  component 
parts,  finished  products,  or  other  articles 
to  which  these  prohibitions  would 
otherwise  apply  if  temporaril)  imported 


under  the  provlsloos  of  Item  864J0  of 
the  Tariff  Schedules  of  the  United  States 
(subheading  9813.0030  of  the 
Harmonized  Tariff  Schedule  of  the 
United  SUtes)  solely  to  demonstrate 
such  technology  and  which  are 
thereafter  exported. 

0)  The  term  "excepted  defense 
articles"  mesns  eny  defense  article,  as 
defined  in  section  47  of  the  Arms  Export 
Control  Act  (22  U  &C.  27M).  that  the 
Secretary  of  Defense  or  his  designee 
certiflee: 

(1)  Are  prooired  under  existing 
contracts  or  subcontracts,  including 
exerdee  of  options  for  productloa 
quantities  to  satisfy  United  State* 
operational  military  requirements; 

(2)  Are  eeseptlal  defense  articles  of 
which  Toshiba  or  Kongsberg  is  a  sole- 
source  supplier  and  for  whidi  no 
alternative  supplier  can  be  identified:  or 

(3)  Are  essential  to  the  national 
security  under  defense  coproduction 
agreements 

(k)  The  term  "United  States"  Includes 
Its  territories  and  possessions 

|ia.i4S 


Imporiers  of  products  of  Toshibe  or 
Kongsberg  under  any  of  the  exceptions 
sot  forth  sbove  in  1 12.141.  shall  fUe 
erith  the  U.S.  Customs  Service,  at  the 
time  of  making  entry,  a  declaration 
setting  forth  a  complete  statement  of  the 
exception  under  which  such  article  is 
imported,  including  a  copy  of  any 
certification  provided  by  the  Secretaiy 
of  Defense  or  his  designee  pursuant  to 
1 12.14Z.  An  importer  of  articles  claimed 
to  be  exempt  aa  "component  parts" 
pursuant  to  1 1Z141  shall  file  with  the 
U3.  Custoou  Service,  at  the  time  of 
making  entry,  a  certificate  that  such 
importer  has  made  reasonsble  efforts  to 
obtain  s  suitable  alternative.  Such 
reasonable  efforts  may  include  (1)  open 
snd  public  solicitations  of  known 
suppliers,  or  (2)  advertising  in 
appropriate  trade  loumals  or  periodicals 
of  general  circulation.  Importers  shall 
also  provide  sny  other  information  or 
documentation  deemed  necessary  by 
Customs  to  determine  the  admissibility 
of  the  articles  in  question 


Commtmont  of  Ctmlomt 

Approved:  (anwary  2ft.  ISSB 
SalvaMfeR  Msfiodw. 
At*i$ionl  StcrmujrY  ofth^  Tnaaury 
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FEDERAL  CMEROCNCV 
MANAQEMEirr  AGENCY 

44CfftPertM 


Suspension  of  Community  EHgibMty 


:  Federal  Emergency 
Management  Agency.  FEMA. 

;  Final  rule. 


r  This  rule  lists  oommunitie*. 
where  ths  sale  of  flood  insurance  has 
been  suthorized  under  the  National 
Flood  Insurance  Program  (NFIP).  thai 
are  suspended  on  the  effective  dates 
listed  within  this  rale  becsuse  of 
noncompliance  with  the  floodplain 
management  requireoients  of  the 
program.  If  FEMA  receives 
documentation  that  the  cooununily  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  dats  given  in  this 
rule,  the  suspension  will  be  tvithdrewr 
by  pubUcstion  in  the  Podsral  RagMsr 

wsiCTWi  OAtn:  Ths  third  dste 
C'Susp.'*)  listed  in  the  fourth  column. 
TOR  TORTNBI MMINMATIOM  COWTACT: 
P^nk  R  Thomas,  Assistant 
Administrstor,  Office  of  Loss  Reduction. 
Pedersl  Insurance  Adndnistratioo,  (202) 
640-2717,  Fsderal  Center  Plaza.  500  C 
Street  Southwest  Room  410. 
Washlngtoa  DC  20472 

Nstional  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retxim.  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  slmed  si  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1908.  as  smended  (42 
U.S.C  4022).  prohibits  flood  insurance 
coverage  as  suthorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequete  floodplain  management 
measures  with  effective  enforcement 
messures.  The  communities  listed  in  Ibis 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et. 
seq).  Accordingly,  the  communities  will 
tw  suspended  on  the  effective  date  in 
the  fourth  columit  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rale  is  published  bui 


prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  su^iension  of 
the  commnnities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  die 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
aervidng  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identmed  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  to 
indicated  in  tbe  fifth  column  of  die  table. 
No  direct  Federal  finencial  assistance 
(except  asatstanoe  pursuant  to  die 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  oonstnictioo  or  acquisitkn 
of  buildings  ia  the  identified  special 
Hood  haziud  area  of  oooununities  not 
pertidpeting  in  dw  NFIP  and  identified 
for  more  than  a  jrear.  on  die  Federal 
Emergency  Menagement  Agency's  initial 
flood  insuFsnoe  step  of  thexoBsninity 
aa  having  flood-prooe  eiees.  (Section 


202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  |m>hlbition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  prooediue  under  5  U.S.C 
553(b)  are  impracticab4e  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  beoi  adequately 
notified.  Each  community  receives  a  6- 
month.  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  wifl  be  suspended 
unless  the  requirsd  floodplain 
management  measures  sre  met  prior  to 
the  effective  suqiennon  date.  For  the 
same  reasons,  this  final  rule  msy  take 
effect  within  less  than  30  days. 

Ihirsuent  to  the  provision  (tf  5  U.S.C 
e06(b).  the  Administratar,  Federal 
Insurance  Administration.  FEMA. 
hereby  certifies  diat  this  rale  if 
pnnnulgated  will  not  heve  a  significant 
eoooondc  inpact  on  e  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  die  Flood  Disaster 
ftotection  Act  of  1973,  die  estaMiahmwit 
of  local  floodplain  managrmcnt  together 


ivith  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact  Any 
economic  impact  results  bom  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management  thus  placing  itself  in 
noncompliance  of  the  Federal  standanb 
required  for  community  participatioa.  in 
eadi  entry,  a  complete  dironology  of 
effective  dates  appears  Im  each  listed 
community. 


Ustof 


in44CFRPsrtM 


Flood  insurance — floodplaina. 
PART64-(AMEN0EO] 

1.  The  endMfity  dtation  for  Part  64 
continues  to  read  as  follows: 

Aalharity:  tt  U.S.C  4001  et  seq.. 
Reonganiaiiaa  Flaa  Na  S  of  1S78,  EjO.  1Z127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  seqeenoe  new  entries  to 
die  table. 

S64jI   Uslef< 


i«f 


Cunws 


Wm.  Bomi^  oi. 
Schi^fMi  Counly. 
toaam,  ToMeNp  ol.  Oaiban  Coun^  _ 

Pwn  Fofssl,  TownsMp  of,  Csften 

Counly. 
nunomtonanor.  ToanaND  of.  Barta 

County. 

,  ToM«Mp  at  Plw  Ooway 


421463 
421467 
421080 
421870 


Jan.  22. 187S,  Eawig;  Fabi  2.  tOSO,  Rag; 

Fit>.  a  1888,  SuapL 
Aug.  29,  187S.  Bmm%i  Fate.  Z  1888. 

RaB^Foi>.2,ia88iSiiipL 
July  a,  1878i  EnMq»;  Fato.  2,  1888,  Reg.; 

Fab.  2.  ises.  SuipL 
Aug.  e,  187S.  Emaig;  FalL  2. 1888.  nag; 

Fab.  2. 1888.  Su^x 
July  30,  ISTSk  Emarg;  Fabi  2, 1888,  Rag.; 

FabL  Z.  1888.  Suap. 


Fab.2,1888- 
Fab.2,l8S8. 
FabL  2, 1888. 
FabL  2. 1888- 
Fab.%1888- 


FabL2,1888. 
Oa 
Oa, 
0& 
Ooi 


tv 


Kankidir    CarraMon.    CKy    oi,    CarroS 

Counly. 
NofSi  Owoina:  Charokaa  Counly,  Unlnoor- 


210232 
370058 


Mar.  2a  1875.  Emaig^  SepL  4,  1885. 

Rag;  Fab.  2, 1888,  SuapL 
July  18. 1878.  Emarg;  Fab.  2.  1888.  Rag.; 

Feb.  2, 1888.  Suap. 


F6b.  2, 1969» 
Fab.  ^  1888- 


OOl 

Da 


RagionV 


•ndtana:    Walartoo,    Town    o(.    DahaS) 

Counly. 
MicWgan.   Vlcior,   TownaNp  of,  CMon 

Counly. 
Wiaoonakt  Qranlabwg.  Vlaga  of,  Bumatl 

Counly. 


180050 
280720 
550033 


Mar.  6w  1876,  Eraarg;  Sapt  4. 1985.  Rag; 

FabL  2, 1989,  Smo. 
May  11, 1881  Emaig.;  Fab.  2, 1969.  Reg.; 

Fab.  2. 1989.  Suap. 
May  14. 1975  Emarg.:  Feb.  2, 1969.  Reg.; 

FabL  2. 1988.  Suap. 


Fab.  ^  1969.. 


Feb.  2,  1968.. 


Feb.  2.  1969.. 


Oa 
Da 
Oa 


Ragkml 


LoMl.  Town  of,  OHionI  Counly.. 
Toarn  of,  riawMn  Coiaay— . 


230336 


July  15.  197S  Emavg^-  FabL  17.  1989. 

Rag.;  Fab.  17, 1988,  Suap. 
June  11.  1975,  Ema^i;  Fab.  17.  1888. 

Rag;  Feb.  17. 1888,  Suap. 


FabL  17.  1969.. 
Fab.  17.  1988.. 


Fab.  17. 1968. 
Oa 


.r> 


47H  P«dwl  RiMf  /  Vol  M.  Na  19  /  Tuexjay.  januTy  31.  1969  /  Rulw  and  Regulf  ^on» 


Federal  Renter  /  Vol.  54.  No.  19  /  Tuesday.  January  31.  1989  /  Rules  and  Regulations  4785 


•Mi  and  tocalon 

Coiwwwrtiy 

oonwmnffy 

Cwraniallai 

e»wmi»dMt 

■  iSitli  In 

^woM  flood 

IWWdWWH. 

VwMont    HmmrtL    Tomi    «(.    VMndHr 
Ogw«v 

9001 4S 

Nfe.  11.  itTt.  iNHi^:  JHlir  t  ism  fta»; 
Nk.  17.  iMSi  tM*. 

Fflbi  1'  ittt 

Oo. 

Now  Vortc 
naclid|rOoM% 


Town  0*. 


niti 


IS.  1S7S 
U  Nfe.  17. 1 


CMV^    FCBk    tT« 


17.11 


0» 


■I.  Hww 


^ 


toaOowMy 
r«to«flaid.  ToMMhtp  01. 
Oow%. 

,  TowoMp  oi  Qraono  CowMy 


Towioti0    ot.    Mufidn^do'* 
oi 
ol. 
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R  Tliis  regulation  provldeo  for 
the  enforcement  of  sectloa  SOS  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap,  as  it  applies  to 


programs  or  sctivities  conducted  by  the 
National  Science  Foundation  (NSF). 
This  regulation  does  not  apply  to 
recipients  of  financial  assistance  from 
NSF  or  to  programs  or  activities  that 
receive  a  benefit  from  such  assistance 
because  those  matters  are  covered  by 
NSF  regulations  st  45  CFR  Part  606.  It 
seU  forth  standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  definitions 
for  "individual  with  handicaps"  and 
"qualified  individual  with  handicaps," 
and  establishes  a  complaint  mechanism 
for  resolving  allegations  of 
discrimination. 


VFCCnvi  date:  April  3. 1980. 
ADORESSCS:  Comments  received  on  the 
Notice  of  Proposed  Rulemaking  will  be 
available  for  public  inspection  in  the 
Office  of  Equal  Opportunity,  NSF.  1800 
G  Sti«et.  NW..  Washington.  DC. 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday  except 
legal  holidays  until  April  3. 1989.  Copies 
of  this  regulation  are  available  on 
cassette  tapes  for  persons  with  impaired 
vision.  They  may  be  obtained  from  the 
address  below. 

KM  RNITNai  MFOmiATION  CONTACT: 
Dr.  Brenda  M.  Brush.  Director,  Office  of 
Equal  Opportunity,  National  Science 
Foundation.  1800  G  Sti^et,  NW., 
Washington.  DC  20550.  Telephone  (202) 
357-9819  (Voice).  (202)  357-9867  (TDD). 

summENTARv  mfonmation: 

Background 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  794),  as  it  applies  to  programs 
and  activities  conducted  by  the  National 
Science  Foundation.  Section  504  of  the 
Rehabilitation  Act  of  1973  states  that: 

No  otherwise  qualifled  individual  with 
handicaps  in  the  United  States,  *  *  *  shall 
solely  by  reason  of  his  handicap,  be  excluded 
from  participation  In.  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination  under 
any  program  or  activity  receiving  Federal 
financial  assistance  or  under  any  program  or 
activity  conducted  by  any  Executive  agency 
or  by  the  United  States  Postal  Service.  The 
head  of  each  such  agency  shall  promulgate 
such  regulations  as  may  be  necessary  to 
carry  out  the  amendments  to  this  section 
made  by  the  Rehabilitation,  Comprehensive 
Services,  and  Developmental  Disabilities  Act 
of  1978.  Copies  of  any  proposed  regulation 
shall  be  submitted  to  appropriate  authorizing 
committees  of  Congress,  and  such  regulation 
may  take  effect  no  earlier  than  the  thirtieth 
day  after  the  date  on  which  such  regulation 
is  so  submitted  to  such  committees. 
(29  U.S.C  794  (1978  amendment  italicized].) 

On  April  4, 1988,  the  Foundation 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register.  53  FR  10696.  The  period  for 
receiving  public  comment  expired  on 
June  3. 1988.  The  Foundation  received  a 
total  of  two  comments  from  national 
interest  organizations  and  one  from  an 
individual.  After  analysis  of  these 
comments,  the  Foundation  decided  to 
adopt  this  final  rule. 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  Executive  agencies  shall  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  may  take  effect  no  earlier 
than  the  thirtieth  day  after  they  have 
been  so  submitted.  The  Foundation  is 


submitting  these  regulations  to  the 
Senate  Committee  on  Labor  and  Human 
Resources  and  its  Subcommittee  on  the 
Handicapped  and  to  the  House 
Committee  on  Education  and  Labor  and 
its  Subcommittee  on  Select  Education. 
The  regulation  will  become  effective  on 
April  3, 1989. 

The  substantive  nondiscrimination 
obligations  of  the  Foundation,  as  set 
forth  in  this  rule,  are  virtually  identical 
to  those  established  by  Federal 
regulations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
(See  28  CFR  Part  41  (section  504. 
coordination  regulations  for  federally 
assisted  programs].)  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec  13,901  (1978) 
(remarics  of  Rep.  Jeffords);  124  Cong. 
Rea  E2668,  E2870  (daily  ed.  Kfay  17. 
1978)  id.:  124  Cong.  Rea  13.897  (remarics 
of  Rep.  Brademas);  id.  at  38,552  (remarks 
of  Rep.  Sarasin). 

Two  commenters  objected  to  language 
differences  between  tbds  rule  and  the 
Federal  Government's  section  504 
regulations  for  federally  assisted 
programs.  As  explained  in  the  preamble 
to  the  proposed  rule,  these  changes  are 
based  on  the  Supreme  Court's  decision 
in  Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979).  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt,  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis.  655  F.2d  1272  (D.C 
Cir.  1981)  {APTA\,  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority, 
718  F.2d  490  (1st  Cir.  1983). 

These  langiiage  differences  are  also 
supported  by  the  recent  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate, 
469  U.S.  287  (1985).  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modifications,  id.  at  300.  and  explicitly 
noted  that  "[t]he  regulations 
implementing  section  504  [for  federally 
assisted  programs]  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  301  n.21  (emphasis 
added). 


Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  section  504 
regulations  implementing  section  504  for 
federally  assisted  programs  as  they 
have  been  interpreted  by  the  Supreme 
Court.  Many  of  these  federally  assisted 
regulations  were  issued  prior  to  the 
interpretations  of  section  504  by  the 
Supreme  Court  in  Davis,  by  lower  courts 
interpreting  Davis,  and  by  the  Supreme 
Court  in  Alexander;  therefore  their 
language  does  not  reflect  the 
interpretation  of  section  504  provided  by 
the  Supreme  Court  and  by  the  various 
circuit  courts.  Of  course,  these  federally 
assisted  regulations  must  be  interpreted 
to  reflect  the  holdings  of  the  Federal 
judiciary.  Hence  the  Foimdation 
believes  that  there  are  no  significant 
differences  between  this  rule  for 
federally  conducted  programs  and  the 
Federal  Government's  interpretation  of 
section  504  regulations  for  federally 
assisted  programs. 

This  r^ulation  has  been  reviewed  by 
the  Department  of  Justice.  This 
regulation  is  an  adaptation  of  a 
prototype  prepared  by  the  Department 
of  Justice  under  Executive  Order  12250 
(45  FR  72995.  3  CFR,  1980  Comp..  p.  298) 
and  distributed  to  Executive  agencies. 
This  r^ulation  has  also  been  reviewed 
by  the  Equal  Employment  Opportunify 
Commission  under  Executive  Order 
12067  (43  FR  28067. 3  CFR.  1978  Comp.. 
p.  206). 

It  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193. 3  CFR.  1981  Comp..  p.  127)  and 
therefore,  a  regulatory  impact  analysis 
has  not  been  prepared. 

This  regulation  does  not  have  an 
impact  on  smaU  entities.  It  is  not, 
therefore,  subject  to  the  Regulatory 
FlexibUify  Act  (5  U.S.C  601-612). 

Sectkm-by-Section  Anafysis  and 
Response  to  Comments 

Section  606.1    Purpose 

Section  606.1  states  the  purpose  of  the 
rule,  which  is  to  effectuate  section  119  of 
the  RehabiUtation.  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978,  which 
amended  section  504  of  the 
Rehabilitation  Act  of  2973  to  prohibit 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Executive  agencies  or  the  United  States 
Postal  Service. 

Section  6062    Application 

The  regulation  applies  to  all  programs 
or  activities  conducted  by  the 
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Foundation  but  not  programa  or 
activities  conducted  by  redpienta  of 
Federal  flnancial  assiatance  from  the 
Foundation.  Under  thia  aectkm.  • 
federally  conducted  program  or  activity 
ia.  In  aimple  temna.  anything  a  Federal 
agency  doea.  Aaide  from  employment 
there  are  two  major  categories  of 
federally  conducted  programs  or 
aclivitiea  covered  by  this  regulation: 
Those  involving  general  public  contact 
as  part  of  ongoing  Foundation 
operationa  and  thoae  directly 
administered  by  the  Foundation  for 
program  beneficiaries  and  partidpanta. 
Activitiea  in  the  ftrat  category  incnide 
communication  with  the  public 
(telephone  contacta.  office  walk-ina,  or 
interviewa)  and  the  pubHc'a  uae  of  the 
Foundatlon'a  fadlitlea.  Activitiea  in  the 
second  category  Indude  programs  that 
provide  Federal  services  or  beneflta. 
This  regulation  does  not.  however,  apply 
to  programa  or  activitiea  conducted 
outaide  the  United  Slatea  that  do  not 
involve  tfidlvkhiala  with  handicaps  in 
the  United  Statea. 

Section  806.3    Definitions 

"Aaalstant  Attoniay  GeneraL" 
"Aaaistant  Attorney  General"  refera  to 
the  Aaalstant  Attorney  Generai.  QvU 
Righta  Division.  United  Stataa 
Department  of  Juatice. 

''Auxiliary  aida."  "Auxiliary  aide" 
meana  services  or  devices  that  enable 
persona  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  e<)ual 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  Foundation's 
programs  or  activities.  The  definition 
provides  examples  of  commonly  used 
auxiliary  aida.  Although  auxiliary  aida 
are  required  expHcitly  only  by 
I  eO«.aO(a)(1).  they  may  also  be 
necessary  to  meet  other  reqalreoMnls  of 
the  regulation. 

A  coniraenter  suggested  that  the 
requirement  for  auxiliary  aida  in  aapeda 
of  the  Foundation's  program  other  than 
those  covered  by  I  00e.60(a)(1)  should 
be  specifically  staled  in  the  regulatlofL 
The  Foundation  bellevea  that  week  a 
atatament  ia  unnecaaaarv.  bacauaa  tha 
regulation  oiakaa  the  obUgatloa  not  to 
diacrimlnate  dear  and  thua  requires  the 
provision  of  auxiliary  aids  whenever 
they  are  nacaaaary  to  meet  that 
obligation.  Two  coaunantera  suggested 
that  "attendant  aarvtcaa**  ahould  be 
Induded  In  the  llat  of  examples  of 
■axillary  aida  appearing  In  the 
daflnitloa  The  Poundatioa  bellevea  that 
attendant  aervloea  are  generally 
personal  in  nature  and  that  they  are 
therefore  generally  not  required. 

"Complete  complaint."  "QMnplete 
complaint"  la  defLaad  to  Indude  all  tha 
information  neoesaary  to  enable  tha 


Foundation  to  Inveatigata  the  complaint. 
The  definition  la  necaaaary,  becaoaa  the 
180-day  period  for  the  Foundation's 
Investigation  {see  i  0Oe.7O(f))  begina 
when  the  Foundation  recalvaa  a 
complete  complaint 

"Fadlity.  •  The  definition  of  "fadlity" 
ia  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programa  (28  CFR  41.3(f)) 
except  that  Uie  term  "rolling  stock  or 
other  conveyancea"  has  been  added. 
The  other  exception  ia  that  the  phrase, 
"or  interest  in  such  propertv."  has  been 
deleted  becauae  the  term  "fadlity,"  as 
used  in  this  regulation,  refers  to 
structures  and  not  to  Intangible  property 
righta.  It  ahould.  however,  be  noted  that 
the  regulation  appllea  to  all  programs 
and  activitiea  conducted  by  the 
Foundation  regardless  of  whether  the 
facility  in  which  they  are  conducted  ia 
owned,  leaaed.  or  uaed  on  soma  other 
basis  by  the  Foundation.  The  term 
"fadlity"  is  used  in  tl  606.50.  006.51. 
and  e00.70(e). 

"Individual  with  handicapa."  The 
definition  of  "individual  with 
handicapa"  is  identical  to  the  definition 
of  "handicapped  person  "  appearing  in 
the  aectlon  504  coordination  regulation 
for  federally  assisted  programa  (28  CFR 
41.31).  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1980 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicapa."  the  legialative  history 
of  this  amendment  Indicates  that  no 
aubstantive  change  was  intended.  Thua. 
although  the  term  haa  been  changed  in 
the  regulation  to  be  conalatent  with  the 
statute  aa  amended,  the  defbiition  ia 
unchanged.  In  particular,  although  the 
term  aa  reviaad  refera  to  "handicaps"  in 
the  plural,  it  does  not  exdude  persons 
who  have  only  one  handicap. 

"Qualified  individual  with 
handicapa."  The  daflnitlon  of  "qualified 
individual  with  handicapa"  ia  a  reviaed 
version  of  the  definition  of  "qualified 
handicapped  person"  appearing  in  the 
section  504  coordination  regulations  for 
federally  aaaiated  programa  (28  CFR 
41.32). 

Paragraph  (1)  deviatea  from  exiating 
regulationa  fbr  federally  aaaiated 
programa  becauae  of  intervening  court 
decisions.  It  defines  "qualified 
individual  with  handicapa"  with  regard 
to  any  program  under  which  a  person  is 
required  to  peifuim  services  or  to 
achieve  a  level  of  accompliahment.  la 
such  programs  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpoea  of  the  program  without 
modiflcadona  in  the  program  that  tha 
Foundation  can  demonstrate  would 
reault  in  a  fundamental  alteration  lo  Its 
nature.  Thia  deflnltkm  raflacta  tha 


decision  of  the  Supreme  Court  in 
Southeattem  Community  College  v. 
Davit.  442  U.S.  397  (1979).  In  that  case, 
the  Court  ruled  that  a  hearing-impaired 
applicant  to  a  nursing  school  was  not  a 
"qualified  handicapped  person"  becauae 
her  hearing  impairment  would  prevent 
her  from  participating  in  the  clinical 
training  portion  of  the  program.  The 
Court  found  that  If  the  program  were 
modified  so  as  to  enable  the  respondent 
to  partidpate  (by  exempting  her  from 
the  clinical  training  requirements),  "she 
would  not  receive  even  a  rough 
equivalent  of  the  training  a  nursing 
program  normally  givea."  Id.  at  410.  It 
also  found  that  "the  purpoae  of  (the) 
program  was  to  train  persons  who  could 
serve  the  nursing  profession  in  all 
customary  ways."  id.  at  413.  and  that  the 
respondent:  would  be  unable,  because 
of  her  hearing  impairment  to  perform 
some  functions  expected  of  a  registered 
nurse.  It  therefore  conduded  that  the 
school  was  not  required  by  section  504 
to  make  such  modifications  that  would 
result  in  "a  fundamental  alteration  in 
the  nature  of  the  program."  Id.  at  4ia 

We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
individual  with  handicaps"  in  order  to 
make  dear  that  such  a  person  must  be 
able  to  participate  in  the  program 
offered  by  the  Foundation.  The 
Fotmdation  is  required  to  make 
modifications  in  order  to  enable  an 
applicant  with  handicaps  to  partidpate. 
but  is  not  required  to  offer  a  program  of 
a  fundamentally  different  nature.  The 
test  is  whether,  with  appropriate 
modifications,  the  apphcant  can  achieve 
the  purpose  of  the  program  offered;  not 
whether  the  applicant  could  benefit  or 
obtain  results  from  some  other  program 
that  the  Foundation  does  not  ofier. 
Although  the  revised  definition  allows 
exdusion  of  some  individuals  with 
handicapa  from  some  programa.  it 
requires  that  an  individual  with 
handicaps  who  is  capable  of  achieving 
the  purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

Twro  commentera  argued  that  thia 
definition  of  "qualified  individual  with 
handicapa"  waa  unnecessary,  because 
Davit  was  an  interpretation  of  the 
definition  in  paragraph  (2).  which 
requires  only  that  the  individual  meet 
"the  eaaential  eligibility  requirements" 
for  partidpation  in  the  pro-am.  The 
Foundation  believes  that  Davit  darifiea 
the  meaning  of  "eaaential  eligibility 
requirements"  with  respect  to  programa, 
auch  aa  tha  ona  at  iaaue  in  that  caae,  in 
which  an  in^rldual  "is  required  to 
perform  services  or  to  achieve  a  level  of 
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accomplishment."  In  such  a  program,  the 
Court  held  in  Davit,  an  individual  is  not 
qualified  if  he  or  she  cannot  achieve  the 
purpose  of  the  program  without 
modifications  that  would  fundamentally 
alter  its  nature.  The  Foundation  believes 
that  it  is  appropriate  to  refled  this 
clarification  in  the  regulation. 

A  commenter  also  suggested  that  the 
rule  rather  than  the  preamble  should 
address  when  modifications  to  a 
program  must  occur.  The  Foundation 
believes  that  the  obligation  to  make 
appropriate  modifications  or 
adjustments  to  enable  individuals  with 
handicaps  to  partidpate  in  its  programa 
is  made  suffidently  dear  in  the 
substantive  provisions  of  the  regulation, 
so  that  a  reference  to  it  in  this  definition 
is  unnecessary. 

The  Foundation  has  the  initial  burden 
of  demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the 
Foundation  must  follow  the  procedures 
established  in  S  60e.51(a)  and 
{  606.60(d),  which  are  discussed  below, 
for  demonstrating  that  an  action  would 
result  in  undue  financial  and 
administrative  burdens.  That  is,  the 
dedsion  must  be  made  by  the 
Foundation  Director  or  his  or  her 
designee  in  writing  after  consideration 
of  aU  resources  available  for  the 
program  or  activity  and  must  be 
accompanied  by  an  explanation  of  the 
reasons  for  the  decision.  If  the 
Foundation  Director  or  his  or  her 
designee  determines  that  an  action 
would  result  in  a  fundamental 
alteration,  the  Foundation  must  consider 
options  that  woidd  enable  the  individual 
with  handicaps  to  achieve  the  purpose 
of  the  program  but  would  not  result  in 
such  an  alteration. 

For  programs  or  activities  that  do  not 
fall  under  the  first  paragraph,  paragraph 
(2)  adopts  the  existing  definition  of 
"qualified  handicapped  person"  with 
respect  to  services  (28  CFR  41.32(b))  in 
the  coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definition,  a  qualified 
individual  with  handicaps  is  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 

Paragraph  (3)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person"  as  that 
term  is  defined  for  purposes  of 
employment  in  the  Equal  Employment 
Opportunity  Commission's  regulation  at 
29  CFR  1613.702(f),  which  is  made 
applicable  to  this  part  by  \  606.40. 


Nothing  in  this  part  changes  existing 
regulations  applicable  to  employment 
"Section  504."  This  definition  makes 
clear  that  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the 
Foundation  and  not  to  programs  or 
activities  to  which  it  provides  Federal 
financial  assistance. 

Section  606.10    Self-evaluation 

The  Foundation  shall  condud  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  r^ulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  finandal  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 

One  commenter  suggested  that  among 
the  post-evaluation  material  to  be 
placed  on  file  and  made  available  to  the 
public  should  be  a  list  of  the  interested 
persons  who  provided  comments  during 
the  self-evaluation.  That  fist  has  been 
added  at  §  6b6.10(c)(l). 

Section  606.11    Notice 

Section  606.11  requires  the  Foundation 
to  disseminate  suffident  information  to 
employees,  applicants,  participants, 
benefidaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphleta 
that  are  distributed  to  the  public  to 
describe  the  Foundation's  programs  and 
activities:  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

A  commenter  suggested  that  this 
provision  be  amended  to  include 
recruitment  materials.  Because  this 
provision  specifically  mentions 
information  available  to 
"applicants  .  .  .  and  other  interested 
persons,"  the  Foundation  believes  that 
recruitment  information  is  already 
adequately  covered  by  the  notice    . 
provision,  and  for  this  reason  this 
suggestion  has  not  been  adopted. 

Section  606.30    General  prohibitions 
against  discrimination 

Section  606.30  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 


activities  receiving  Federal  finandal 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
§  606.30  establish  the  general  prindples 
for  analyzing  whether  any  particular 
action  of  the  Foundation  violates  this 
mandate.  These  prindples  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation.  If  the 
Foundation  violates  a  provision  in  any 
of  the  subsequent  sections,  it  will  also 
violate  one  of  the  general  prohibitions 
fotmd  in  {  606.30.  When  there  is  no 
applicable  subsequent  provision,  the 
general  prohibitions  stated  in  this 
section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  Foundation  may  not 
refuse  to  provide  an  individual  with 
handicaps  with  an  equal  opportunity  to 
partidpate  in  or  benefit  from  its  program 
simply  because  the  person  is 
handicapped.  Such  blatantly 
exclusionary  practices  often  result  fit>m 
the  use  of  irrebuttable  presumptions  that 
absolutely  exdude  certain  dasses  of 
disabled  persons  {e.g.,  epileptics, 
hearing-impaired  persons,  persons  with 
heart  ailments)  &x>m  partidpation  in 
programs  or  activities  without  regard  to 
an  individual's  actual  ability  to 
participate.  Use  of  an  irrebuttable 
presumption  is  permissible  only  when  in 
all  cases  a  physical  condition  by  its  very 
nature  would  prevent  an  individual  from 
meeting  the  essential  eligibility 
requirements  for  participation  in  the 
activity  in  question.  It  would  be 
permissible,  therefore,  to  exdude 
without  an  individual  evaluation  all 
persons  who  are  blind  in  both  eyes  from 
eligibility  for  a  license  to  operate  a 
commerdal  vehide  in  interstate 
commerce:  but  it  may  not  be  permissible 
to  automatically  disqualify  all  those 
who  are  blind  in  just  one  eye. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l)(iii).  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  others.  The  later  sections  on 
program  accessibility  (S§  606.50-606.52) 
and  communications  (S  606.60)  are 
specific  applications  of  this  prindple. 

Despite  Uie  mandate  of  paragraph  (d) 
that  the  Foimdation  administer  its 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
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handicap*,  pwagraph  (bMlMiv).  tai 
conjunction  with  panyvph  (d).  pannita 
the  Foundation  lo  devalop  aaparata  or 
differant  aids,  benefits,  or  sarvices  whan 
necessary  to  provide  individuals  with 
handlcapa  with  aa  ofual  apporttmity  to 
participate  in  or  benefit  tnm  the 
FoundatioB's  programs  or  activities. 
Para«raph  (bKlKiv)  requires  that 
different  or  separate  aids.  beDeflta,  or 
services  be  providad  only  when 
necessary  to  ensure  that  the  aids. 
beneHts.  or  services  are  at  effective  as 
those  provided  to  other*.  Even  when 
separate  or  diffareot  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  %vith  handicaps  still 
has  the  risht  to  choose  to  partidpata  in 
the  program  that  is  not  designed  to 
accomnodata  individuals  with 
handicaps. 

PiMgraph  (b)(l)(v)  prohibiU  tha 
Foundation  from  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Pairagraph  (b)(l)(vi)  prohibits  the 
Foundation  firooi  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right  privilege, 
advantage,  or  opporttmity  enjojred  by 
others  receiving  any  aid.  benefit  or 
service. 

Paragraph  (b)(3)  prohibits  the 
Foundation  from  utilizing  criteria  or 
methods  of  administration  that  deny 
individuals  with  handicaps  access  to  the 
Foundation's  programs  or  activities.  The 
phrase  "criteria  or  methods  of 
administration"  refers  to  official  written 
Foundation  policies  and  the  actual 
practices  of  the  Foundation.  This 
paragraph  prohibits  both  blatantly 
exclusionary  policies  or  practices  and 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
individuals  with  handicaps  an  effective 
opportunity  to  participate. 

Paragraph  (bH4)  specifically  applies 
the  prohibition  enunciated  in 
I  eoe.30(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
selecting  existing  facilities  to  be  used  by 
the  Foundation.  Paragraph  (bH4)  does 
not  apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the 
Foundatton.  in  the  selection  of 
procurement  contractor*,  from  using 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

One  commenter  objected  to  the 
omission  of  a  paragraph  from  the 
regulation  for  fedenlly  assisted 
programs  that  prohibits  a  recipient  from 
providing  significant  assistance  to  an 
organization  that  discriminates.  To  the 


extent  tlwt  assistance  from  the 
Foundation  would  provide  significant 
support  to  an  organization,  it  would 
constitute  Federal  financial  assiatance 
and  the  organisation,  as  a  recipient  of 
such  assistance,  would  be  covered  by 
the  Foundalioo's  section  504  regulation 
for  federally  asaiated  programs.  The 
regulatory  "significant  assistance" 
provision,  however,  would  be 
inappropriate  in  a  regulation  applying 
only  to  federally  conducted  programs  or 
activities. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  individuals  with  handicap* 
or  a  given  class  of  individuals  with 
handicaps  may  bo  limited  to  thoee 
individuals  with  handicap*. 

Paragraph  (d).  discussed  above, 
provides  that  the  Foundation  must 
administer  programs  and  activities  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  qualified  individuals 
with  handicaps.  i.e^  in  a  setting  that 
enables  individuals  with  handicaps  to 
interact  with  nonhandicapped  persons 
to  the  fullest  extent  possible. 

Section  eOBilO    Emphymeat 

Section  800.40  prohibits 
discrimination  on  the  basis  of  handicap 
in  employment  by  the  Foundation. 
Courts  have  held  that  section  504.  as 
amended  in  1978.  covers  the 
employment  practices  of  Executive 
agencies.  Gardner  v.  Morris,  752  ¥M 
1271. 1277  (8th  Clr.  1985)i  Smith  r. 
United  States  Postal  Service.  7*Z  F.2d 
257,  259-200  (0th  Cir.  1904);  Prewitt  v. 
United  States  Postal  Service,  002  ?2A 
292.  302-04  (5th  Cir.  1901).  Contra 
McGuinest  v.  United  States  Pottal 
Service,  744  F.2d  ISIO.  1320-21  (7th  Cir. 
1904):  Boyd  r.  United  States  Postal 
Service,  752  F.2d  4ia  41»-14  (9th  Cir. 
1905). 

Courts  uniformly  have  held  that  in 
order  to  give  effect  to  section  5(n  of  the 
Rehabilitation  Act.  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Smid},  742  F.2d  at  202: 
Prewitt.  002  F.2d  at  304.  Accordingly. 
i  000.40  (Employment)  of  this  mle 
adopts  the  definitions,  requirements, 
and  procedures  of  section  501  as 
established  in  regulations  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  at  29  CFR  Part  1013. 
Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12007  (3  CFR.  1978  Comp..  p.  200). 
Under  this  authority,  the  EEOC 


establishes  government-wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap.  In  addition  to  this 
section,  i  000.7a(b)  specifies  that  the 
Foundation  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 

Section  606.50    Program  accessibility: 
Discrimination  prohibited 

Section  800.50  stotes  the  general 
nondiscriminatioa  principle  underlying 
the  program  accessibility  requirements 
of  ii  000.51  and  000.52. 

Section  606.51    Program  accessibility: 
Existing  facilities 

This  regulation  adopts  the  program 
acoesaibiUty  coooept  found  in  the 
existing  |  504  coordination  regulation 
for  programs  or  activities  receiving 
Federal  financial  assistance  (28  CFR 
41.57),  with  certain  modifications.  Thus. 
1 000.51  requires  that  each  Foundation 
program  or  activity,  when  viewed  in  its 
entirety,  be  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
The  regulation  also  makes  dear  that  the 
Foundation  is  not  required  to  make  each 
of  its  existing  fadlities  accessible 
(i  000.51(aMl))-  However,  i  000.51, 
unlike  28  CFR  41.57,  places  expUdt 
limits  on  the  Foundation's  obligation  to 
ensure  program  accessibility 
(S  eoe.5i(aM2)). 

Paragraph  (a)(2)  generally  codifies 
case  law  that  defines  the  scope  of  the 
Foundation's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the 
Foundation  is  not  required  to  take  any 
action  that  would  result  in  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity  or  in  undue 
finandal  and  administrative  burdens.  A 
similar  limitation  is  provided  in 
I  O00.e0(d).  This  provision  is  based  on 
the  Sopreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979).  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of 
the  program,  and  on  the  Court's 
statement  that  section  504  does  not 
require  modifications  that  would  result 
in  "undue  finandal  and  administrative 
burdens."  442  U.S.  at  41Z  Since  Davis. 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  a*  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See.  eg.,  Dopico  v.  Goldschmidt,  687 
F.2d  044  (2d  Cir.  1902);  American  Public 
Transit  Association  v.  Lewis,  (APTA). 
055  F.2d  1272  (UC  Or.  1901). 
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Paragraphs  (a)(2)  and  eoe.60(d)  are 
also  supported  by  the  Supreme  Court's 
recent  decision  in  Alexander  v.  Choate. 
469  U.S.  287  (1985).  Alexander  involved 
a  challenge  to  the  State  of  Tennessee's 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  from  20  to  14 
days  per  year.  Plaintiffs  argued  that  this 
reduction  violated  section  504  because  it 
had  an  adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  S  504  reaches  at  least 
some  conduct  that  has  an  unjustifiable 
disparate  impact  on  handicapped 
people,  but  held  that  the  reduction  was 
not  "the  sort  of  disparate  impact" 
discrimination  that  might  be  prohibited 
by  section  504  or  its  implementing 
regulation.  Id.  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefits  that  the  grantee 
offers,"  id.  at  301,  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.21 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes,' 
'adjustments,'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  *  *  *  or  that  would 
constitute  'fundamental  alteration(8)  in 
the  nature  of  a  program.'  "  Id.  at  n.20 
(dtations  omitted).  Alexander  supports 
the  position,  based  on  Davis  and  the 
earlier,  lower  court  dedsions.  that  in 
some  situations,  certain 
accommodations  for  a  handicapped 
person  may  so  alter  an  agency's 
program  or  activity,  or  entail  such 
extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  Ilias,  failure  to  indude 
such  an  "undue  burdens"  provision 
could  lead  to  judicial  invalidation  of  the 
regulation  or  reversal  of  a  particular 
enforcement  action  taken  pursuant  to 
the  regulation. 

This  paragraph,  however,  does  not 
establish  an  abisolute  defense;  it  does 
not  relieve  the  Foundation  of  all 
obligations  to  individuab  with 
handicaps.  Although  the  Foundation  is 
not  required  to  take  actions  that  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  finandal  and  administrative 
burdens,  it  nevertheless  must  take  any 
other  steps  necessary  to  ensure  that 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  federally 
conducted  program  or  adivity. 

It  is  our  view  that  compliance  with 
S  000.51(a)  would  in  most  cases  not 
result  in  undue  finandal  and 
administrative  burdens  on  the 


Foundation.  In  determining  whether 
finandal  and  administrative  burdens  are 
undue,  all  Foundation  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
initial  burden  of  establishing  that 
compliance  with  {  60e.51(a)  would 
fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  finandal  and  administrative 
burdens  rests  with  the  Foundation.  The 
decision  that  compliance  would  result  in 
such  alteration  ot  burdens  must  be 
made  by  the  Foundation  Diredor  or  his 
or  her  designee  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
Any  person  who  believes  that  he  or  she 
or  any  spedfic  dass  of  persons  has  been 
injured  by  the  Foundation's  dedsion  or 
failure  to  make  a  dedsion  may  file  a 
complaint  under  the  compliance 
procedures  established  in  S  600.70. 

Two  commenters  argued  that  the 
decision  that  an  action  would  result  in 
undue  burdens  should  be  based  on  the 
resources  of  the  Foundation  as  a  whole. 
The  Foundation  believes  that  its  entire 
budget  is  an  inappropriate  touchstone 
for  making  determinations  as  to  undue 
financial  and  administrative  burdens. 
Parts  of  the  Foundation's  budget  may  be 
earmarked  for  spedfic  purposes  and 
may  simply  not  be  available  for  use  in 
making  the  Foundation's  programs 
accessible  to  individuals  with 
handicaps. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved,  including  redesign  of 
equipment  reassignment  of  services  to 
accessible  buildings,  and  provision  of 
aides,  in  choosing  among  methods,  the 
Foundation  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  individuals  with 
handicaps.  Structural  changes  in 
existing  facilities  are  required  only 
when  there  is  no  other  feasible  way  to 
make  the  Foundation's  program 
accessible.  (It  should  be  noted  that 
"structural  changes"  include  all  physical 
changes  to  a  facility:  the  term  does  not 
refer  only  to  changes  to  structural 
featuj'es,  such  as  removal  of  or 
alterations  to  a  load-bearing  structural 
member.)  The  Foundation  may  comply 
with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirements.  As  currently 
required  for  federally  assisted  programs 


by  28  CFR  41.57(b).  the  Foundation  must 
make  any  necessary  structural  changes 
in  fadlities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
shall  be  taken  within  60  days. 

Section  006.52    Program  accessibility: 
New  construction  and  alterations 

Overlapping  coverage  exists  with 
respect  to  new  construction  and 
alterations  under  section  504  and  the 
Architectural  Barriers  Act  of  1968.  as 
amended  (42  U.S.C.  4151-4157).  Section 
606.52  provides  that  those  buildings  that 
are  construded  or  altered  by,  on  behalf 
of,  or  for  the  use  of  the  Foundation  shall 
be  designed,  construded.  or  altered  to 
be  readily  accessible  to  and  usable  by 
individuals  with  handicaps  in 
accordance  witii  41  CFR  101-19.600  to 
101-19.607.  This  standard  was 
promulgated  pursuant  to  the 
Architectural  Barriers  Ad  of  1968.  as 
amended  (42  U.S.C.  4151-4157).  We 
believe  that  it  is  appropriate  to  adopt 
the  existing  Architedural  Barriers  Ad 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  are  also 
subject  to  the  Architectural  Barriers  Ad 
and  because  adoption  of  the  standard 
will  avoid  duplicative  and  possibly 
inconsistent  standards. 

Existing  buildings  leased  by  the 
Foundation  after  the  effective  date  of 
this  regulation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject  however,  to 
the  program  accessibility  standard  for 
existing  facilities  in  S  606.51.  To  the 
extent  the  buildings  are  newly 
constructed  or  altered,  they  must  also 
meet  the  new  construction  and 
alteration  requirements  of  {  606.52. 

Federal  practice  under  section  504  has 
always  treated  newly  leased  buildings 
as  subject  to  the  existing  facility 
program  accessibility  standard.  Unlike 
the  construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
little  or  no  cost  the  application  of  new 
construction  standards  to  an  existing 
building  being  leased  raises  the  same 
prospect  of  retrofitting  buildings  as  the 
use  of  an  existing  Federal  facility,  and 
the  Foundation  believes  the  same 
program  accessibility  standard  should 
apply  to  both  owned  and  leased  existini, 
buildings. 
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In  Bote  V.  United  States  Postal 
Service,  774  F.2d  1355  (9th  Cir.  1965).  the 
Ninth  Circuit  held  that  the  Architectural 
Barriers  Act  requires  accetaibility  at  the 
time  of  lease.  Tne  Rose  court  did  not 
address  the  issue  of  whether  section  504 
likewiM  requires  accessibility  as  a 
condition  of  lease,  and  the  case  was 
remanded  to  the  District  Court  for 
among  other  things,  consideration  of 
that  issue.  The  Foundation  may  provide 
more  specific  guidance  on  section  504 
requirements  for  leased  buildings  after 
the  litigation  is  completed. 

Section  006.80    Communications 

Section  006.80  requires  the  Foundation 
to  take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  |  e06.e0(a)(l)  to  sfford 
an  individual  with  handicaps  an  equal 
opportimity  to  participate  in.  and  enjoy 
the  benefits  of.  the  Foundation's 
program  or  activity.  They  shall  also 
include  an  opportunity  for  individuals 
with  handicaps  to  request  the  auxiliary 
aids  of  their  choice.  This  expressed 
choice  shall  be  given  special 
consideration  by  the  Foundation 
(i  6a6.60(a)(2)(i)).  The  Foundation  shall 
honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  |  e06.e0(d).  That 
paragraph  limits  the  obligation  of  the 
Foundation  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  (see  supra  preamble 
discussion  of  i  606.51  (a)(2)).  Unless  not 
required  by  |  e06.00(d),  the  Foundation 
shall  provide  auxiliary  aids  st  no  cost  to 
the  individual  with  handicaps. 

The  discussion  of  |  806.51(s).  Program 
accessibility:  Existing  facilities, 
regarding  the  determination  of  undue 
financial  and  administrative  burdens 
also  spplies  to  this  section  and  should 
be  referred  to  for  a  complete 
understanding  of  the  Foundation's 
obligation  to  comply  with  |  606.ea 

In  certain  circumstances,  such  as 
relatively  simple  requests  for 
information  by  persons  skilled  in  s(>oken 
or  written  language,  a  note  pad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
(0.^.,  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 


skilled  in  spoken  or  wrritten  language 
and  the  potential  for  misunderstanding 
is  high.  Then  a  sign  language  interpreter 
may  be  appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  Foundation  intends  to 
inform  the  public  of  (1)  the 
communications  services  it  offers  to 
afford  individuals  with  handicaps  an 
equal  opportimity  to  participate  in  or 
benefit  from  its  programs  or  activities, 

(2)  the  opportunity  to  request  a 
particular  mode  of  communication,  and 

(3)  the  Foundation's  preferences 
regarding  auxiliary  aids  if  it  can 
demonstrate  that  several  different 
modes  are  effective. 

The  Foundation  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the 
Foundation.  Auxiliary  aids  must  be 
afforded  where  necessary  to  ensure 
effective  communication  at  the 
proceedings.  If  sign  language 
interpreters  are  necessary,  the 
Foundation  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  Foundation 
need  not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
natiire  (i  606.eo(a)(l)(ii)).  For  example, 
the  Foundation  need  not  provide  eye 
glasses  or  hearing  aids  to  applicants  or 
participants  in  its  programs.  Similarly, 
the  regulation  does  not  require  the 
Foundation  to  provide  wheelchairs  to 
persons  with  mobility  impairments. 

Paragraph  (b)  requires  the  Fotmdation 
to  provide  information  to  individuals 
with  handicaps  concerning  accessible 
services,  activities,  and  facilities. 
Paragraph  (c)  requires  the  Foundation  to 
provide  signage  at  inaccessible  facilities 
that  directs  users  to  locations  with 
information  about  accessible  facilities. 

One  commenter  recommended  that 
the  Foundation  add  a  paragraph  to 
I  606.60,  Communications,  requiring  the 
agency  to  provide  handicapped  persons 
with  information  about  their  rights 
under  section  504.  Such  a  paragraph  is 
unnecessary  because  it  would  duplicate 
i  606.11,  Notice. 

One  commenter  suggested  that  the 
Foundation  add  s  paragraph  to  i  606.60, 
Communications,  requiring  the 
Foundation  to  provide  captioning  on 
films  and  videotapes  that  it  produces. 
The  regulation  requires  that  the 
Foundation  ensure  that  communications 
with  hearing-impaired  persons  be 
effective.  Although  the  captioning  of 
Alms  snd  videotapes  is  one  means  of 


ensuring  effective  communications, 
there  are  other,  equally  effective 
alternatives  available.  For  this  reason 
the  Foundation  has  not  adopted  this 
suggestion. 

Section  000.70    Complaint  procedures 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (h)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

Paragraph  (c)  designates  the  official 
responsible  for  coordinating 
implementation  of  \  606.70  and 
paragraph  (d)  provides  an  address  to 
which  complaints  may  be  sent. 

The  Foundation  is  required  to  accept 
and  investigate  all  complete  complaints 
(i  806.70(d)).  If  it  determines  that  it  does 
not  have  jurisdiction  over  a  complaint,  it 
shall  prompUy  notify  the  complainant 
and  make  reasonable  efforts  to  refer  the 
complaint  to  the  appropriate  entity  of 
the  Federal  Government  (S  606.70(d)). 

One  commenter  on  the  compliance 
procedures  suggested  that  the 
Fotmdation  should  be  required  to  refer  a 
complaint  to  the  appropriate  agency 
when  the  Fotmdation  does  not  have 
jurisdiction  over  it  The  proposed  rule 
merely  required  the  Foundation  to  make 
reasonable  efforts  to  do  so.  The 
Foundation  has  not  adopted  this 
suggestion  because  of  several  possible 
circumstances  in  which  the  Foundation 
might  not  be  able  to  refer  a  complaint 
successfully.  For  example,  the 
Foundation  might  receive  a  complaint 
that  no  Federal  agency  would  have 
jurisdiction  over  or  that  did  not  contain 
sufficient  information  to  identify  the 
appropriate  agency. 

A  commenter  suggested  that  the 
regulation  should  include  procedures  for 
handling  complaints  that  are  incomplete. 
The  Foundation  believes  that  it  is  not 
necessary  to  include  such  detailed 
procedures  in  the  text  of  the  regulation 
itself.  The  Foundation  will,  of  course, 
develop  methods  for  handling  situations 
for  which  procedures  are  not  spelled  out 
in  the  regulation. 

Section  606.70(e)  requires  the 
Foundation  to  notify  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 


access  to  and  use  by  individuals  with 
handicaps. 

Section  806.70(f)  requires  the 
Foundation  to  provide  to  the 
complainant,  in  writing,  findings  of  fact 
and  conclusions  of  law,  the  relief 
granted  if  noncompliance  is  found,  and 
notice  of  the  right  to  appeal.  One  appeal 
within  the  Foundation  shall  be  provided 
(S  606.70(g)).  The  appeal  %vill  not  be 
heard  by  the  same  person  who  made  the 
initial  determination  of  compliance  or 
noncompliance  (S  606.70(g)). 

Two  commenters  suggested  that  the 
rule  should  incorporate  a  provision 
mnceming  judicial  review,  and  one 
conunenter  suggested  that  the  rule 
should  state  that  a  complainant  is  not 
required  to  exhaust  the  administrative 
remedies  before  bringing  an  action  in 
court.  It  is  beyond  the  Foimdation's 
jurisdiction  to  specify  the  avaOability  or 
scope  of  judicial  review  of  agency 
actions.  'That  issue  is  for  the  courts  to 
decide. 

One  conunenter  requested  die 
addition  of  a  provision  whereby  the 
Foundation  would  award  attorneys  fees 
to  complainants  and  two  commenters 
requested  the  addition  of  a  provision 
whereby  compensation  would  be 
awarded  to  the  prevailing  parties  in 
administrative  proceedings.  There  is  no 
general  authorization  in  tiUe  V  of  the 
Rehabilitation  Act  for  the  agency  award 
of  attorney  fees  in  agency 
administrative  proceiedings,  or  for  the 
payment  of  compensation  to  prevailing 
parties  in  agency  proceedings.  For  this 
reason  the  Foundation  has  not  adopted 
either  an  attorneys  fee  provision  or  a 
compensation  provision  in  the  final 
regulation. 

List  of  Subjects  in  45  CFR  Part  806 

Blind,  Buildings.  Civil  ri^ts. 
Employment  Equal  employment 
opportunity.  Federal  buildings  and 
facilities.  Government  employees. 
Handicapped. 
Erich  Blocfa. 
Director,  National  Sdeace  Foundation. 

For  the  reasons  set  forth  in  the 
preamble.  Tide  45.  Public  Welfare,  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  Part  606  as  follows: 

PART  60»-ENFORCEaiENT  OF 
NONOaCRIMmATKMI  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONOUCTEO  BY  THE 
NATIONAL  SCIENCE  FOUNDATION 

Sec 

006.1    Purpose. 
eoe.2    Application. 
606.3    DeHnitions. 
606.4-606.9    (Reserved] 
606.10    Self-evaluation. 


606.11    Notice. 

606.12-^06.29    (Reserved] 

606.30    General  prohibitions  against 

discrimination. 
608.31-606.39    [Reserved] 
606.40    Employment. 
606.41-606.49    [Resenred] 

606.50  Program  accessibility:  Discrimination 
prohiliited. 

606.51  Program  accessibility:  Existing 
faciUties. 

606.52  Program  accessibility:  New 
construction  and  alterations. 

606.53-006.59    [Reserved] 

606.60    Communications. 

606.61-006.00    (Reserved] 

006.70    Complaint  procedures — general. 

606.71—606.99    (Reserved] 

Authority:  29  U.S.C  794. 

S  606.1    Purpose. 

The  purpose  of  this  part  is  to  • 

effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

$606.2    AppHcaUon. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  Foundation, 
except  for  programs  or  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 
Programs  and  activities  receiving 
Federal  financial  assistance  from  the 
Foundation  are  covered  by  45  CFR  Part 
605. 

§606.3    DeflnMons. 

For  purposes  of  this  part,  the  term — 

"Assistant  Attorney  General"  means 
the  Assistant  AUomey  General  Civil 
Rights  Division.  D^artment  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
Foundation.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephcmes  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's),  interpreters,  note 
takers,  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 


complainant's  name  and  address  and 
describes  the  Foundation's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  Foundation  of  the  nature 
and  date  of  the  alleged  violation  of 
section  504.  It  shall  be  signed  by  the 
complainant  or  by  someone  autiiorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads. 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Foundation"  means  the  National 
Science  Fotmdation. 

"Individual  with  handicaps"  means 
any  person  in  the  United  States  who  has 
a  physical  or  mental  impairment  that 
substantially  limits  one  or  more  major 
life  activities,  has  a  record  of  such  an 
impairment  or  is  regarded  as  having 
such  an  impairment  As  used  in  this 
definition,  the  phrase: 

(1)  "Miysical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological  musculoskeletal  special 
sense  oigans;  respiratory,  including 
speech  organs;  cardiovascular 
reproductive;  digestive;  genitoiuinary: 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  selt 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
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limit  major  life  activities  but  is  treated 
by  the  Foundation  aa  conatituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
maior  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(lii)  Has  none  of  the  impairments 
deflned  in  paragraph  (1)  of  this 
deflnition  but  is  treated  bv  the 
Foundation  as  having  such  an 
impairment 

"Qualified  individual  with  handicaps'* 
maana^ 

(1)  With  respect  to  any  Foundation 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  ■  level  of  accomplishment  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  Foundation  can  demonstrate 
would  result  in  a  fundamental  alteration 
In  ita  nattire: 

(2)  With  respect  to  any  other  program 
or  activity,  an  individual  wdth  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participatioa  in.  or 
receipt  of  benefits  from,  that  program  or 
activity:  and 

(3)  "Qualified  handicapped  person"  as 
that  term  is  defined  for  purposes  of 
employment  in  29  CFR  iei3.702(f).  which 
is  made  applicable  to  this  part  by 

1 000.4a 

"Section  504"  means  section  304  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  9^ 
112.  87  Stat.  304  (29  U.S.C.  794)).  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-510. 88 
Stat.  1017):  and  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Dtsabihties 
AmendmenU  of  1970  (Pub.  L  96-002, 92 
Stat.  2955):  the  Rehabilitation  Act 
Amendments  of  1900  (Pub.  L  90-500. 100 
Stat.  1810h  and  the  Qvil  Rights 
Restoration  Act  of  1967  (Pub.  L 100-289. 
102  Stat.  28).  As  used  in  this  part, 
section  504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agendas  and  not  to  federally  aaaiated 
programs. 

H808.4  808.9   (Neeervedl 


1808.10    OeW  evelueMew. 

(a)  The  Foundation  shall,  within  one 
year  of  the  effective  date  of  this  part, 
evaluate  Ita  current  policies  and 
practices,  and  the  enacts  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  part.  and.  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  Foundation 


shall  proceed  to  make  the  necessary 
modiflcations. 

(b)  The  Foundation  shall  provide  an 
opportunity  to  interested  persons, 
induding  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  Foundation  shall,  for  at  least 
three  years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
maJie  available  for  public  inspection: 

(1)  A  list  of  the  interested  persons 
who  made  comments; 

(2)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(3)  A  description  of  any  modifications 
mads. 


1808.11 

TIm  Foundation  shall  make  available 
to  employees,  applicants,  partidpants, 
benefldaries.  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  FoundatioD 
and  make  such  Information  available  to 
them  in  such  maimer  as  the  Director  of 
the  Foundation  finds  necessary  to 
apprise  such  persons  of  the  protections 
againat  discrimination  assured  them  by 
section  504  and  this  regulation. 


H  008.1 


1 


(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  exduded  from 
partidpation  in.  be  denied  the  benefits 
of,  or  otherwise  be  sub)ected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Foundation. 

(b)(1)  The  Foundation,  in  providing 
any  aid.  benefit  or  service,  may  not 
diractly  or  through  contractual 
licensing,  or  other  arrangements,  on  the 
basis  of  handicap— 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  partidpate 
in  or  benefit  from  the  aid.  beneflt  or 
servicr. 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  partidpate 
in  or  benefit  from  the  aid.  beneflt  or 
service  that  is  not  equal  to  that  afforded 
others; 

(ill)  Provide  a  qualified  individual 
with  handicaps  with  an  aid.  beneflt  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result  to  gain  the  same  benefit  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 


(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  Individuals  with 
handicaps  or  to  any  dass  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  quaUfied  individuals  with 
handicaps  with  aid.  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards:  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
en)oyment  of  any  right  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid.  benefit  or 
service. 

(2)  The  Foundation  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  partidpate  in  programs  or 
activities  tifiat  are  not  aeparate  or 
different  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  Foundation  may  not  directly 
or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpoee  or  effect 
of  which  would — 

(i)  Sobiect  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap:  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  ob)ectives  of  a 
program  or  activity  «vith  respect  to 
individuals  with  handicaps. 

(4)  The  Foundation  may  not  in 
determining  the  site  or  location  of  a 
fadlity.  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Bxdude  qualified  individuals  with 
handicaps  fit)m.  deny  them  the  benefits 
of,  or  otherwise  subject  them  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Foundation:  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  Foundation,  in  the  selection  of 
procurement  contradors.  may  not  use 
criteria  that  subjed  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(c)  The  exdusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  dass  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

(d)  The  Foundation  shall  administer 
programs  and  activities  in  the  most 
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integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

H008J1-O08.99   [Reeervedl 


No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  Foundation. 
The  definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Ad  of  1973  (29  U.S.C 
791),  as  established  by  the  Equal 
Emplojrnient  Opportunity  Commission  in 
29  CFR  Part  1813,  shall  apply  to 
employment  in  federally  conducted  . 
programs  or  activities. 

H 


I 


Exoq>t  as  otherwise  provided  in 
1 80831,  no  qualified  individual  with 
handicaps  shiaU.  because  the 
Foundation's  fodlities  are  inaccessible 
to  or  unusable  by  individuals  with 
handicaps,  be  denied  the  benefits  of.  be 
exduded  from  partidpation  in,  or 
otherwise  be  subjected  to  (Uscrimination 
under  any  ivogram  or  activity  conducted 
by  the  Foundation. 

1868.81 


(a)  Geaeral.  The  Foundation  shall 
operate  each  program  or  activity  so  tiiat 
^  propam  or  activity,  whoi  viewed  tn 
its  entirety,  is  readily  accessible  to  and 
usable  by  individuab  with  handicaps. 
This  paragraph  does  not — 

(1)  NeoMsarily  require  the  Foundation 
to  make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  handicaps;  or 

(2)  Require  the  Foundation  to  take  any 
action  aiat  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
Foundation  personnel  believe  that  the 
propoeed  action  would  fundamentally 
alter  the  program  or  activity  ax  would 
result  in  undue  financial  atul 
administrative  burdens,  the  Foundation 
has  the  initial  burden  of  establishing 
that  compliance  with  1 80BJl(a)  would 
result  in  such  alteration  or  burdens.  The 
dedaion  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  Foundation  Director  or  his 
or  her  designee  after  considering  all 
Foundation  resources  available  for  use 
in  the  funding  and  operation  of  the 
conducted  program  or  activity,  and  must 
be  accompanied  by  a  written  statement 


of  the  reasons  for  reaching  that 
conclusion.  If  an  action  would  result  in 
such  an  alteration  or  burdens,  the 
Fotmdation  shall  take  any  other  action 
that  would  not  result  in  such  an 
alteration  or  such  burdens  but  would 
nevertheless  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  program  or  activity. 

(b)  Methods.  The  Foundation  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  benefldaries.  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
fedlities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  Foundation  is  not 
required  to  miake  structural  dianges  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  Foundation,  in 
making  alterations  to  existing  buildings, 
shall  meet  accessibility  requirements  to 
the  extent  compelled  1^  the 
Architectural  Barriers  Ad  of  1908,  as 
amended  (42  U.S.C  4151-4157),  and  any 
regulations  implementing  it  In  choosing 
among  availaMe  metiiock  for  meeting 
the  requiremoits  of  this  section,  the 
Foundation  shaU  give  priority  to  those 
methods  titat  offer  programs  and 
activities  to  qualified  individuals  with 
handicaps  in  die  most  integrated  setting 
appropriate. 

(c)  Time  period  for  compliance.  The 
Foundation  shall  comply  with  the 
obligatimis  estaUidied  under  this 
section  witiunOO  days  of  the  effective 
date  of  this  part  except  diat  w^ere 
structural  changes  in  facilities  are 
undertaken,  such  changes  riiall  be  made 
within  three  years  of  the  effective  date 
of  this  part  but  in  any  event  as 
expeditiously  as  possible. 

(d)  TransiUoa  plan.  In  the  event  that 
structural  changes  to  fadUties  will  be 
undertaken  to  addeve  program 
accessibility,  the  Foundation  riiall 
develop,  within  six  montla  of  the 
effective  date  of  this  part  a  transition 
jrian  setting  forth  the  steps  necessary  to 
complete  such  changes.  The  Foundation 
shall  provide  an  opportunity  to 
interested  persons,  induding  individuals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps, 
to  partidpate  in  the  devel(q>ment  of  the 
transition  plan  by  submitting  comments 
(both  oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  inspection.  The  plan  shall,  at  a 
minimum — 


(1)  Identify  physical  obstacles  in  the 
Foundation's  facilities  that  limit  the 
accessibility  of  its  programs  or  adivities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
«vill  be  used  to  make  the  facilities 
accessible: 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  transition  plan  is  longer  than  one 
year,  identify  steps  that  wrill  be  taken 
during  each  year  of  the  transition 
period:  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan.  ^ 

S808.S2 


Each  building  or  part  of  a  building 
that  is  constructed  ot  altered  by.  on 
behalf  of.  or  for  the  use  of  the 
Foundation  shall  be  designed, 
constructed,  or  altered  so  as  to  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps.  The 
definitions,  requirements,  and  standards 
of  the  Ardutectural  Barriers  Ad  (42 
U.S.C  4151-4157).  as  established  in  41 
CFR  101-19.000  to  101-19.607.  apply  to 
buildings  covered  by  tiiis  section. 


s 


I 


I] 


(a)  The  Foundation  shall  take 
appnqMiate  steps  to  ensure  effective 
communication  with  a|q>licants, 
partidpants.  personnel  of  other  Federal 
entities,  and  members  of  the  public 

(1)  The  Foundation  riiall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
partidpate  in,  and  enjoy  the  benefits  ot 
a  program  or  activity  conduded  by  the 
Fotmdation. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the 
Foundation  shall  give  primary 
consideration  to  ti^e  requests  of  the 
individual  with  handicaps. 

(ii)  The  Foundation  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  Foundation 
communicates  with  applicants  and 
benefidaries  by  teleiduxie, 
telecommunications  devices  for  deaf 
persons  (TDD's)  or  equally  effective 
telecommunication  systems  shall  be 
used  to  communicate  with  persons  with 
impaired  hearing. 

(b)  The  Foundation  shall  ensure  that 
interested  persons,  induding  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
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and  location  of  aocoMlbW  mtvIgm. 
activlUa*,  and  fadllttoa. 

(c)  TIm  Foundation  ahall  provide 
■ifaato  at  a  primary  antraaca  to  aach  of 
iU  iaaocaaaibla  fadlltiaa.  diractini  oaan 
to  a  location  at  which  thav  can  obtain 
Information  about  aocaaalbla  fadHtiaa, 
Tba  intaraational  aymbol  for 
aooaaalbility  thall  ba  oaed  at  each 
primary  entrance  of  an  aocaaaible 
facility. 

(d)  This  taction  doaa  not  raqulro  tha 
Foundation  to  take  aay  action  that  it  can 
demonstrate  would  result  in  s 
fundamental  sltaratioa  in  the  natura  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstaBooo  wbaia  Povndatian 
personnel  believe  that  the  propoeed 
action  would  fundamantalhr  ahar  tha 
program  or  activity  or  woald  raauH  la 
undue  financial  and  adwUnlattativa 
burdens,  tha  Foaadatioa  has  the  inittal 
burden  of  aatabUahing  that  oompbanoa 
with  I  MMbao  would  result  in  Mich 
altaratloB  or  burdens.  Tha  dsdakm  that 
mmpliance  would  resah  In  such 
altaratton  or  burdana  maat  ba  mads  by 
the  Fouadattoa  Oiroctor  or  hte  or  bar 
daelgnaa  aft»  iMiliiri^  att 
rouBdattaa  laaoonas  avyiabla  lor  MM 
hi  the  ftiadiag  and  opavatioa  of  the 
oooductad  propa^  ar  activity  and  mat 
be  accompanied  by  a  tnlttan  slataBMDt 
of  the  raaaoa 
condusioa.  If  asi 

comply  with  this  eaetlaB  wairid  maah  la 
such  sn  sllsratton  or  such  buidsus.  the 
Ffiundatioa  shaO  take  any  other  action 
that  would  not  laoak  la  sach  aa 
sltaratioa  or  aach  bvdMa  bat  woald 
neverthelaM  —  i  that  to  tha 
maxhnam  extaat  poaaMa.  hidlvldBalo 
with  haadleapa  reoalve  tiki  biaflts  aad 
senrieaa  of  the  pragram  or  activity. 


I 

ftM.70   CamplrintpfaaeaMraa 

(a)  Except  as  providsd  In  paragraph 
(b)  of  thia  Motion,  this  section  sppbes  to 
sll  sUsgations  of  discrimiostion  on  the 
basis  of  hsndlcap  in  programs  or 
sctivities  conducted  by  the  Poimdatioa. 

(b)  Tlie  Foundation  ahall  proceee 
complsints  sllegiag  violations  of  section 
604  with  respect  to  employment 
sccording  to  the  procedures  eetabUshad 
by  the  Equal  Employment  Opportunity 
Coaunission  in  It  CVR  Prntt  1613 
pursuant  to  taction  801  of  tha 
RehsbUltation  Act  of  1973  (29  U.8.C 
791). 

(c)  The  Director.  Office  of  Equal 
Opportunity  (OEO).  thaU  coordinate 
implementation  of  thia  aaction. 

(d)  Persons  urishing  to  nibmit 
complaints  ehould  tubmil  complete 
complaints  (aaa  |  WtM]  to  the  Office  of 


Equal  Opportunity,  National  Sdenca 
Foundation.  1900  G  Street  NW.. 
Washii^lon.  DC  aoua  la  aooordance 
with  tha  procaduraa  outUaad  baknv.  tha 
Foundation  will  accept  all  caanpleta 
complaints  and  will  either  andertaka  to 
inveat^te  them  if  they  art  within  tha 
lurladlctfoa  of  tha  Foundation  and 
submitted  within  IBO  daya  of  the  aUagsd 
acta  of  diaorimination  or  In  tha  oaaa  dP 
complaints  not  within  tha  (arladiction  of 
the  FoHBdatioa.  tt  ahall  promptly  notify 
tha  fwiplalnani  and  shall  make 
reaaonaola  efforts  to  taiar  tha  complaint 
to  the  appropriate  govanunanl  entity. 
Complete  oonplaints  sobnitted  aftar  tha 
180  day  tiBM  bmit  may  also  be  acted 
upon  at  the  diacretlan  of  die  Foundation 
if  aood  oaaaa  for  tiM  delsy  fai  safamlssloa 
is  found. 

(e)  Hie  Foundation  shall  notify  tha 
ArohHaetaral  and  Tkaasportatton 
Banlars  Coaqrflanoa  Board  upon  receipt 
of  any  complaint  aliening  that  a  building 
or  a  fBdUty  that  la  aubtect  to  tha 
ArcUloelBfal  BaiTien  Act  of  1908.  as 
asMndad  (42  U.&C  41S1-4157).  is  not 
rsadlly  aooaaalbla  to  and  aaabla  by 
indlvidaala  with  handioapa. 

(f)  Within  190  daya  of  As  receipt  of  a 
ceaqilata  rT*T|^**r*.  tha  DImcIsc.  Oflteo 
of  Boaal  OppoctHlty  fOBO).  or  his  or 
hardesliriaa  or  dekfata.  will  iBvastitita 
tha  oooplalnt  and  shall  notify  the 
ooaplaiaant  of  the  roenhs  of  die 
InvesHpiHnn  to  a  letter  containing— 

(1)  Fbdi^i  of  foot  omI  eoncbeioiM  of 
law; 

(2)  A  description  of  a  remedy  for  each 
vMatlon  fouiMfc  and 

(3)  A  notice  of  a  right  to  appeal  to  tha 
Director  of  the  Poundetion. 

(gKl)  A  oomplainant  may  appeal 
findings  of  fact.  ooBdnalona  of  law,  or 
remedlee  to  the  Director  of  the 
Foundation.  Such  appeala  most  ba  to 
writing  and  maat  stale  fbOy  tibe  baais  for 
the  eppeal,  propoeed  anemative 
flndlagi  of  foot  oonohmioM  of  law.  or 
remedies.  They  aunt  ba  sent  (aa 
evidenced  by  an  approprfat 
or  other  satiafactoty  avideacal  wltiiin  90 
days  sflsr  tha  data  of  raoaipt  from  the 
Foundation  of  the  letter  deecribad  to 
paragraph  (f)  of  tide  aection.  The 
Foundation  auiy  extend  tfale  time  for 
goodcauee. 

(2)  The  Director  shall  notify  tha 
complainant  of  tha  raaults  of  dw  eppeel 
witiiin  30  days  of  dw  receipt  of  die 
appaaL  If  die  Director  delerminea  diet 
additional  information  is  needed  from 
the  complainant  tha  Director  shall  have 
SOdeys  fhan  die  dale  auch  addlttonal 
Infonnation  la  recaivad  from  the 
complainant  to  make  a  determination  on 
the  appeal. 

(h)  The  time  limits  for  tending  e  letter 
to  the  complainant  in  paragraph  (f)  end 


for  dedding  en  eppesl  in  psragraph 
(gH2)  of  tide  sectioii  may  be  extended 
with  the  permission  of  the  Assistant 
Attorney  GenarsL 


H808.71-908J9    (Wtstrvtdl 
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HAMIV  tw  mUMAN  tCNOLAIiaHIP 

FOUNDATION 

4SCmNrt1Mt 

itBROiBonHmarooai  an  ma  Daaia  ot 

HHMMap 

AMHCV:  Harry  S.  Tkuaian  Scholarship 

Foundation. 

aenOMc  Pinal  nle. 

•UMMMiv:  TUs  lagalatfoB  appHee  to 

programa  or  activMea  oondaclad  by  tha 

Harry  &  l^vmaa  Sdwlaraldp 

Poaodattaa  the  provWona  of  OM:tion  801 

aamwIaA  99  U  AC  791  wMeh  praUblta 

disi  1  Indnatinn  nn  Iha  basie  nf  hanrtlf  ap 

vawivvi  MWB  Wa  lavalatfon 

boooBaa  antcAlva  apon  the  anBiiathm  of 

are  in  tettion. 

Maloola  C  MoCoroMck.  Bxscativa 
Seeretvy.  Hmqr  &  T^uaaan  Schalaiahip 
Foundation.  712  ladtaon  Plaoe  NW.. 
Waahii^ton.  DC  aoooOk  (202)  SOf-tSn  or 

(ao2)899.avitn»)r 

Department  fday  aanrtoe). 

:Oa 
•  21. 1997  tha  Hany  &  Traaiaa 
Scholarship  PoMdatioa  (lioondattonl 
pubUahad  la  dM  Psteri  Ba^Blar.  82  FR 
48297.  a  notice  of  propoeed  ralemeklng, 
That  aolloe  eoMdled  ooauaenta  on  a 

to 


applying  to 
Aaeconduc 


ted  by 

die  Harry  a.  Ttaaaaa  Scholarship 
Foundation  (^PouBdation")  ttw 
provialons  of  section  504  of  the 
Rehabibtatioa  Act  of  1973.  ae  emended 
(29  U3.C  794).  aa  amended. 

No  ooairaents  wars  rsoshred.  The 
Foundation  therefore  Is  adopting  Its 
sartiar  propoaal  as  Hs  Unal  regulation 
with  Oidy  adnor  changee  to 
II  190S.10(aM2).  190S.ll(f).  and 
1808.11(1).  IVsse  changee  are  mede  at 
the  reqaeat  of  tha  Depwtment  of  Justice. 
The  prsambls  to  ths  propossi  explained 
the  background  for  thia  regulation  and 
analyssd  aach  of  Ha  sections. 

Tlds  regulation  has  been  reviewed  by 
the  Department  of  Justice  under 
Executive  Order  Na  12280  (48  FR  72  905. 
3  CPR.  1080  Comp..  p.  298).  This 
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regulation  hat  slso  been  reviewed  by 
the  Equal  Employment  Opportunity 
Conunisaion  under  Executive  Order 
12067  (43  FR  28067, 3  CFR.  1978  Comp.. 
p.  200).  Aa  noted  in  connection  with 
publication  of  the  propoeed  regulation. 
1 1803.9  provides  that  the  standards, 
requirements  and  procedurea  of  aecUon 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C  791).  aa  elaborated  in  EEOCa 
regulations  at  29  CFR  Part  1613,  are 
applicable  under  section  504  of  the  Act 
to  employment  by  the  Foundation. 

Thia  n^julstion  ia  not  a  major  rule 
within  the  meaning  of  Executive  Order 
No.  12291  (48  FR  13193,  3  CFR,  1961 
Comp.,  p.  127)  and,  therefore,  a 
regulatory  impact  analyaia  haa  not  been 
prepared. 

Inia  regulation  doea  not  have  an 
impact  on  amall  entitiea.  It  ia  not. 
therefore,  aubject  to  the  Regulatory 
Flexibility  Act  5  U.S.C  601-612. 

list  of  Sabiecls  to  48  CFR  Part  109S 

Hind.  Civil  rights.  Deaf.  Disabled. 
Diacrimination  againat  handicapped. 
Equal  employment  opportunity,  Federal 
buildinga  and  facilities.  Handicapped. 
Nondiscrimination.  Phyaically 
handicapped. 

Chapter  XXVm  of  Tide  45  of  die  Code 
of  Federal  Regulations,  entitled  "Harry 
S.  Truman  Sdiolarship  Program."  is 
amended  by  adding  Part  1803  aa  foUowa: 

PART  1909-NONOISCRIIHNATION  ON 
THE  BASIS  OF  NANOICAP 

Sw. 

1808.1  Pnipoae. 

1803.2  AppUcatioa 
ISinJ  Definitions. 
1808.4  Self-evaluation. 
1803J  Notice. 

18034    General  prohibitions  against 

disciliaination. 
1803.7    i>rograin  accessibility:  Existing 

facilities. 
18034    Prograoi  accessibility:  New 

construction  and  alterations. 
1803a    Employment. 

1803.10  Communications. 

1803.11  Compliance  procedures. 
Aolharity:  20  U.S.C  704. 


11803.1 

Thia  part  effectuatea  section  119  of  the 
Rehabilitation,  Comprehenaive  Services, 
and  Developmental  Disabilitiea 
Amendmenta  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  diacrimination  on  the 
baaia  of  handicap  in  programa  or 
activitiea  conducted  by  executive 
agencies. 


11803.2 

lliia  part  applies  to  all  programs  or 
activitiea  coiulucted  by  the  Foundation, 
except  for  programa  or  activitiea 


conducted  outside  the  United  States  that 
do  not  involve  indhridual(s)  with 
handicaps  in  the  United  States. 

1 1903.2   DaHnNiona. 

For  purposea  of  thia  part  the  term — 

"Aasistant  Attorney  General"  meana 
the  Assiatant  Attorney  General  Civil 
Righta  Diviaion,  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  aervicea  or 
devicea  that  enable  persons  with 
impaired  sensory,  manual,  or  apeaking 
skdla  to  have  an  equal  opportunity  to 
participate  in  and  enjoy  ^e  benefita  of 
programs  or  activities  conducted  by  the 
Foundation. 

"Complete  complaint"  means  a 
written  statement  containing:  (1)  Date 
and  nature  of  the  alleged  violation  of 
section  504:  (2)  the  complainant's  name 
and  address:  and  (3)  the  signature  of  the 
complainant  or  of  tomeone  authorized 
to  act  on  his  or  her  behalf. 
Complaints  filed  on  behalf  of  claasea  or 
third  parties  shall  describe  or  identify, 
by  name  if  posaible.  the  alleged  victima 
of  diacrimination. 

"Executive  Secretary"  meant  the 
Executive  Secretary  of  the  Harry  S. 
Truman  Scholarship  Foundation. 

"Fadlify"  means  all  or  any  portion  of 
buildings,  structures,  equipment  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Foundation"  means  the  Harry  S. 
Truman  Scholarririp  Foundation. 

"General  Counsel"  meant  die  General 
Counsel  of  the  Harry  S.  Truman 
Scholarahip  Foundation. 

"Individual  with  handicapa"  means 
any  person  who  haa  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  auch  an  impairment  or  ia 
regarded  as  having  such  an  impairment. 
Aa  used  in  this  definition,  the  phraae: 

(1)  "Physical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  ayatems: 
neurological:  musculoskeletal:  special 
sense  organs;  respiratory,  including 
speech  organs:  cardiovascular 
reproductive;  digestive;  genitourinary: 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  auch  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  q>eech,  and 
hearing  impairments,  cerebral  palsy. 


epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholisDL 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
teeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Hat  a  record  of  tuch  an 
impairment"  meant  hat  a  hittory  of,  or 
has  been  classified  as  having,  a  mental  ^ 
or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  |diysical  or  mental 
impairment  that  does  not  substantially 
limit  major  Hfe  activities  but  is  treated 
by  the  Foundation  as  constituting  sudi  a 
limitation: 

(ii)  Has  a  physical  or  mental 
inqiaiiment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment  or 

(iii)  Hat  ncme  of  the  impairments 
defined  in  subparagraph  (1 )  of  this 
definition,  but  is  treated  by  the 
Foundati(m  as  having  such  an  a 

impairment 

"Qualified  individual  with  handicaps" 
means  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in.  or 
receipt  of  benefits  from,  any  Foundation 
program  or  activity.  For  purposes  of 
employment  "qualified  individual  with 
handicaps"  means  "qualified 
handicapped  person"  as  defined  in  29 
CFR  1613.7az(f),  which  is  made 
applicable  to  this  part  by  { 1803.10 

"Secti(m  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973.  Pub.  L  93- 
112.  87  Stat  394.  29  U.S.C  794,  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974,  Pub.  L  93-5ia  88 
Stat  1617:  die  Rehabilitation. 
Comprehensive  Services,  and 
Devdopmental  Disabilities 
Amendments  of  1978,  Pub.  L  95-602. 92 
Stat  2955;  and  by  the  Rehabilitation  Act 
amendments  of  1966,  Pub.  L  99-506, 100 
Stat  1810.  As  used  in  this  part  section 
504  applies  only  to  programs  or 
activities  conducted  by  the  Foundation 
and  not  to  federally  assisted  programs. 

S  1803.4    SaN-evakiation. 

(a)  The  Foundation  shall,  within  one 
year  of  the  effective  date  of  this  part 
evaluate,  with  the  assistance  of 
interested  persons,  including  individuals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps, 
its  current  poUcies  and  practices,  and 
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the  dlKto  UMreof.  Ikat  do  Ml  or  may 
not  m«et  the  raquirtOMnts  of  diis  part 
and.  to  the  axtenl  BKMUflcatkiii  of  any 
such  polidaa  and  practkat  is  raquirad. 
the  Foundation  shall  proceed  to  niaka 
the  naoassaty  modiflcatkia. 

(b)  The  Poiindatkm  shall  for  at  laest 
three  years  fbUowtag  ooBpletkm  of  the 
evaluation  required  nndar  porapaph  (a) 
of  this  section,  maintohi  em  fUe  and 
make  available  for  publk  inspection— 

(1)  A  deecrtpttan  of  ereea  examined 
^n^  Mj  w  oblsms  identified;  '"^ 

(2)  A  descripttonof  any  modifkatloos 
made. 


The  Foundation  shall  make  evailaUe 
to  employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  soch  infbrmatio0  ragarrtlm  the 
provisions  of  diis  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  Foundation 
as  the  Executive  Secretary  finds 
necessary  to  appriae  such  persons  of  the 
protections  agataist  discrinilnatlon 
assured  them  by  section  SIM  and  this 
regulation. 

fltOM 


(a)  No  qnaUfled  individual  wiUi 
handicapa  shalL  on  die  bests  of 
handicap^  be  excluded  from 
partldpatioa  In.  be  denied  die  benefits 
ot  or  otherwise  be  sub)ected  to 
discrimination  under  any  program  or 
activitar  8ub|ect  to  this  part 

(b)  Ine  Foundation  may  not  eitiier 
directly  or  through  arrangements  with 
others,  on  the  besis  of  hendicap— 

fl)  DIacriarinate  againat  a  qoaUfiod 
individual  with  handbcepa  in  the  ewerd 
or  renewal  of  SGholarahipa.  through 
selectiea  criteria  or  otherwiee; 

(2)  Deny  a  qualified  tndividuel  widi 
handicaps  the  ooportunity  to  participate 
as  a  member  of  boarda  or  panela  need  to 
tciuuB  scholsrship  eppUoents; 

(3)  Deny  a  qualtflad  individual  with 
handicaps  the  opportanity  to  pertidpate 
as  a  memlMr  of  planning  or  advisory 
boards;  or 

(4)  Otherwiae  subject  s  qualified 
individual  wiUi  handicape  to 
diaoiminetion. 

(c)  The  Fonndetion  may  not  eidiar 
directly  or  through  arrangemants  with 
othos.  utilisa  criterie  or  asethods  of 
edministration  the  purpose  or  effect  of 
which  would — 

(1)  Subject  qnebfled  individuals  with 
handleape  to  discrimination  on  the  ImsIs 
of  handicap:  or 

(2)  Defeat  or  sabetentiaUy  ioqieir 
accomphslunant  of  tlie  ubtectivea  of  a 
pro-am  or  activity  with  respect  to 
individuals  with  handicape. 


(d)  The  POnndetioo  shall  administer 
irograms  and  ectivitiee  in  the  oaost 
eesibly  integrated  eettiiM  appropriate  to 

the  needs  of  qualified  individiials  with 

handicaps. 


S 


(s)  The  FoondattoB  shall  operate  each 
program  or  activity  so  that  the  program 
or  activity,  whan  viewed  in  Ite  entirety. 
U  leedily  eoceeaihla  to  end  usable  by 
IndlvldMle  with  hendicepe.  Thia 
parsfrepk  does  not  neoeseaiily  raquire 
the  Foandatkm  to  saake  each  of  ite 
eidstiiH  fadlitisa  aooeeaible  to  and 
usable  by  Individuals  wldi  handicape. 
but  no  qnalifM  taidividBel  widi 
handloape  shaU  be  denied  die  benefit  of. 
be  exdisded  ^om  pertidpetion  in.  or 
otherwiee  be  aubiected  to  discrimlnatton 
under  eay  of  die  Foundation's  programs 
and  activities  beoeoee  eny  of  tlie 
Foondstian's  fadlitiee  are  tataoceesible 
to  or  unuaabla  by  individuals  with 
handicape. 

(b)  Whmi  the  Foundation  uses 
fsdlities  leased  or  odierwise  provided 
by  die  General  Services  Administration 
(GSA).  it  shall  reqaeet  G8A  to  make  any 
structural  rhangas  diat  the  Foundation 
detenninee  ere  nquired  to  provide 
naoeeaaiy  aoceesiblHty  for  individuals 
widi  handicapa.  and  shall  inform  diet 
agency  of  any  complainto  ragswting 
acceasibtiity  by  individnals  widi 
handicapa. 

(c)  The  Foundetion  periodically  uaea 
meetiog  roona  or  similar  facilities  made 
available  by  non-fsderal  entitiea.  bi  any 
bistanoee  in  which  each  temporarily 
uaed  fadlittaa  am  not  noddy  aooeaeible 
to  qualified  indtviduals  with  handioapa. 
die  Foundetion  shall  aiaka  altemative 
siiBi^SMsnts  so  diet  awsh  qoabfied 
individnals  with  handicape  can 
partidpeto  fully  to  die  Foundation's 
sctivity. 

(d)  This  section  doee  not  require  die 
Foundation  to  talw  any  action  that  it  can 
demonstrete  would  reeult  in  e 
fundaoMnlal  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  admbiistration  burdens,  b  thoee 
drcumstanoee  where  Foundetion 
personnel  believe  diet  die  propoeed 
action  would  fundamentally  alter  e 
program  or  activity  or  would  result  in 
undue  financial  and  adatinistrative 
burdns.  the  Foundation  haa  the  burden 
of  proving  that  compliance  with 
paragraph  (a)  of  thie  section  would 
reeult  in  soch  alteration  or  burdens.  The 
dedeion  that  compUanoe  would  reeult  in 
such  alteratioa  or  burdens  must  be 
sMde  by  the  Executive  Secretary  after 
considering  ell  sgsnry  reeouroes 
svailabte  for  nee  in  dm  funding  and 
operatioo  of  die  conducted  program  or 


activity,  and  BMiat  be  accompanied  by  a 
written  stotement  of  die  reesons  for 
leachiiv  that  oonduaion.  If  an  action 
required  to  comply  widi  diis  section 
would  reeult  in  soch  an  alteretion  or 
sudi  bvdsna.  dm  FooDdatioo  ahall  take 
other  adioB  not  multing  in  sodi  an 
aharetion  or  each  burdens,  but  woukl 
neverdmless  ensara  diet  to  die 
maxisMHn  extent  poeeible.  individoala 
widi  handicapa  reoeive  ^  benefite  end 
servlcee  of  die  propams  or  activitiee. 


Each  baUdfa«  or  port  of  a  bnikling 
that  is  constraded  or  ehered  by,  on 
behalf  ot  or  for  dm  uee  of  die 
Foundation  shall  be  designed, 
constructed,  or  ehered  so  as  to  be 
readily  ecoeealble  to  end  ueaMe  by 
individuala  widi  handicaps.  The 
definitioaa.  requirementa.  and  standarda 
of  die  ArchttM:taMl  Banieis  Ad  (42 
U.S.C  4151-4157).  as  estoblished  in  41 
CFR  101-19A»  to  Kn-l«ja7.  epply  to 
buildings  covered  by  dds  sectfon. 

fltOSig   gmplaianwl 

No  qualified  individual  widi 
bfff«n«'^pa  thalL  on  the  basis  of 
handicap,  be  aubiected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  Foundation. 
The  definitions,  requiremente  and 
prooadvw  of  1 801  of  dM  RehabiUtetion 
Ad  of  1973  (2g  U.&C  791).  aa 
estoblished  by  the  Equal  Employment 
Opportunity  Commission  in  29  CFR  Part 
1613.  shall  apply  to  employment  in 
federally  condaded  programs  or 
activities. 


|1g0l.1O 

(s)  The  Foundation  shall  take 
appropriate  stepe  to  assure  thet 
hiterested  persons,  induding  pereons 
with  impaired  visioi  or  hearing,  can 
effectively  communicete  with  the 
Foundation  and  obtain  information  as  to 
die  existence  and  avaUabUity  of  the 
Foundation's  programs  and  activities. 

(1)  The  Foundation  shall  furnish 
appropriate  auxiliery  aide  where 
necessary  to  afford  an  individual  widi 
handicape  en  eqpMl  opportunity  to 
partidpate  in  the  sdwlarship  Interview 
process  or  other  programs  or  activities 
conduded  by  the  Foundation. 

(i)  In  determining  what  type  of 
awdliary  aid  is  neoessary,  the 
Foundation  riiall  give  primary 
oonsideretion  to  the  requesto  of  the 
Individual  widi  handicapa. 

(ii)  The  Foundation  need  not  provide 
bidividually  praacribed  devices  or  other 
devices  of  e  personal  nature. 


(2)  When  the  Foundation 
commtinicates  with  applicants  and 
benefidaries  by  telephone,  the 
Foundation  shall  use,  for  persons  with 
impaired  hearing,  a  telecommunication 
device  for  deaf  persons  or  equally 
effective  telecommunication  device. 

(b)  The  Foundation  shall  take 
appropriate  steps  to  provide  individuals 
with  handicaps  with  information 
regarding  their  S  504  rights  under  the 
Foundation's  programs  or  activities. 

(c)  This  section  does  not  require  the 
Foundation  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  finandal 
and  administrative  burdens.  In  those 
circumstances  where  Foundation 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  a 
program  or  activity  or  would  result  in 
undue  Hnandal  and  administrative 
burdens,  the  Foundation  has  the  burden 
of  proving  that  compliance  with 
paragraphs  (a)  and  (b)  of  diis  section 
would  result  in  such  alteration  or 
burdens.  The  dedsion  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  Executive 
Secretary  after  considering  all 
Foundation  resources  available  for  use 
in  the  funding  and  operation  of  a 
conducted  program  or  activity,  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  required  to 
comply  with  this  section  would  result  in 
such  an  alteration  or  such  burdens,  the 
Foundation  shall  take  other  action  not 
resulting  in  such  an  alteration  or  such 
burdens,  but  would  nevertheless  ensure 
that,  to  the  maximum  extent  possible, 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  programs  or 
activities. 

Sia03.11    Compiance  procedurea. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  Foundation. 

(b)  The  Foimdation  shall  process 
complaints  alleging  violations  of  S  504 
with  respect  to  employment  according  to 
the  procedures  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613  pursuant  to  S  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
791). 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Executive  Secretary. 

(d)  The  Foundation  shall  accept  and 
mvestigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  flled  within  180  days 
of  the  alleged  ad  of  discrimination.  The 


Foundation  may  extend  this  time  period 
for  good  cause. 

(ej  If  the  Foundation  receives  a 
complaint  over  which  it  does  not  have 
jurisdiction,  it  shall  promptly  notify  the 
complainant  and  shall  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  government  entity. 

(f)  The  Foundation  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  fadlity  that  is  used  by  the  Foundation 
that  is  subjed  to  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  is  not  readily 
accessible  to  and  usable  by  individuals 
with  handicaps. 

(g)  The  Foundation  shall  notify  the 
complainant  of  the  residts  of  the 
investigation  within  90  days  of  the 
receipt  of  a  complete  complaint  over 
which  it  has  jurisdiction.  Notification 
must  be  in  a  letter,  and  must  indude — 

(1)  Findings  of  fad  and  condusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  discovered:  and 

(3)  A  notice  of  the  right  to  appeal 

(h)  Appeals  of  the  findings  of  fad  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  paragraph  (f)  of  this  section. 
The  Foundation  may  extend  diis  time  for 
good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  General  Counsel. 

(j)  The  Foundation  shall  notify  tiie 
complainant  of  the  results  of  the  appeal 
within  90  days  of  the  receipt  of  the 
request  If  the  Foundation  determines 
that  it  needs  additional  information  from 
the  complainant  it  shall  have  90  days 
from  the  date  it  receives  the  additional 
information  to  make  its  determination 
on  the  appeal. 

(k)  The  time  limits  dted  in  paragraphs 
(g)  and  (h)  of  this  section  may  be 
extended  with  the  permission  of  die 
Assistant  Attorney  General 

(1)  The  Foundation  may  delegate  its 
authorify  for  conducting  complaint 
investigations  to  other  federal  agencies, 
but  may  not  delegate  to  another  agency 
the  authorify  for  making  the  final 
determination. 
Malcolm  C  McConnadi, 
Executive  Secretary. 

Dated:  January  19. 1988. 
[FR  Doc.  89-2119  Filed  1-30-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Administration 

50  CFR  Part  ago 

[90121-9021] 

Antarctic  Marine  Uving  Resourcoa 
Convention  Act  of  1984 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  final  rule. 

summary:  llie  Secretary  of  Commerce 
(Secretary),  on  behalf  of  the  Commission 
for  the  Conservation  of  Antarctic 
Marine  Living  Resources  (CCAMLR), 
publishes  notice  of  conservation  and 
management  measures  promulgated  by 
the  Commission  and  accepted  in  whole 
by  the  United  States  Government  to 
regulate  catches  in  Convention  for  the 
Conservation  of  Antardic  Marine  Living 
Resources  (Convention)  statistical 
reporting  subarea  48.3.  These  measures 
restrict  overall  catches  of  certain 
species  of  fish,  prohibit  the  taldng  of 
other  spedes  and  require  real-time 
reporting  of  the  harvest  of  certain 
spedes. 

EFFECnVE  date:  January  31. 1989. 

APDRESS;  A  copy  of  the  framework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring. 
Maryland  20910. 

FOR  HmTHER  INFORMATION  CONTACT 

Robin  Tuttie  (NMFS  International 
Science,  Development  and  Polar  Affairs 
Division).  301-427-2288. 

SUPPLEMENTARY  INFORMATION:  At  its 

annual  meeting  in  Hobart,  Tasmania,  in 
1986,  CCAMLR.  of  which  the  United 
States  is  a  member,  adopted  a 
conservation  measure  requiring  the 
Commission  at  subsequent  meetings  to 
adopt  limitations  on  catch,  or  equivalent 
measures,  binding  for  spedes  upon 
which  Fisheries  are  permitted  in 
Convention  statistical  reporting  subarea 
48.3  (South  Georgia)  depicted  at  Figure 
1,  50  CFR  Part  38a  These  measures  are 
implemented  through  measures  set  out 
at  50  CFR  380.26. 

The  measures  for  the  1988/89  fisheries 
season  adopted  by  CCAMLR  at  its 
annual  meeting  in  1988  are  based  upon 
the  advice  of  its  Sdentific  Committee 
and  take  into  account  data  resulting 
from  recent  flsheiy  surveys  around 
South  Georgia.  The  measures  were 
announced  and  public  comment  invited 
(until  December  30, 1988)  by  Faderal 
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Rsfbtar  notice  on  November  30. 1968, 53 
FR  48364.  No  commenU  were  received. 

For  the  1966/89  flahing  season,  fishing 
for  Champ$ocephaluM  gunnari  (mackerel 
icefish)  is  prohibited  from  November  4. 
1968.  to  November  2a  1986,  in 
Convention  statistical  reporting  subarea 
48.3,  except  for  scientific  research 
purposes.  In  order  to  avoid  bycatch  of 
this  species,  fishing  is  also  prohibited  for 
other  species  of  finfish  normally  taken 
on  the  same  grounds.  Therefore,  no 
Nothothenio  mssii  (marbled  rockcod), 
N.  gibberifrvna  (humped  rockcod), 
ChaenocephaluM  acemtua  (blackfln 
icefish),  or  Paeudochaenichthyt 
geoigtanus  (South  Georgia  iceflsh)  may 
be  taken  in  Convention  statistical 
reporting  subarea  48.3.  from  November 
4. 1968,  to  November  2a  1969,  except  for 
scientific  research  purposes. 

The  reporting  system  for  C  gunnari 
that  was  established  at  50  CFR  380.24 
for  the  1977-88  fishing  season  is 
modified  to  require  the  reporing  of 
Potagonotothen  bnvicauda  guntheri 
(Patagonian  rockcod)  rather  than  C 
gunnari.  As  required  by  50  CFR  380.26 
(a),  the  Secretary  announces  that  the 
catch  of  P.  b.  guntheri  in  Convention 
statistical  reporting  subarea  484  for  the 
1966/86  season  Is  limited  to  13.000  tons. 
If  this  seasonal  catch  limitation  for  P.  b. 
guntheri  set  by  the  Commission  is 
reached  before  the  end  of  die  season  the 
closure  of  the  fishery  «viU  be  announced 
in  the  Pad«al  Ragistar  and  NMFS  will 
notify  the  designated  representative  of 
the  holder  of  a  permit  to  fish  in 
Convention  statistical  reporting  subarea 
4&3  of  the  date  of  the  cloture  of  the 
fiahary,  pursuant  to  SO  CFR  S8a28(b). 

flasaiflcaHoe 

The  Secretary  of  Commerce  has 
determined  that  this  rule  is  necessary  to 
implement  the  Antarctic  Marine  Living 
Resources  Convention  Act  of  1964  and 
to  give  effect  to  the  conservation  and 
management  measures  adopted  by  the 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources  and 
agreed  to  by  the  United  States. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator)  prepared  a  framework 
environmental  assessment  (EA)  for  the 
implementation  of  the  Antarctic  Marine 
Living  Resources  Convention  Act  of 
1964  in  1967.  NMFS  has  reviewed  this 
rule  and  determined  that  the  actions  it 
requires  were  generally  summarized  in 
the  framework  EA  and  are  thus 
excluded  from  further  National 
Environmental  Policy  Act  analysis. 

This  action  is  exempt  from  Executive 
Order  12291  and  section  553  of  the 
Administrative  Procedure  Act  because  it 
involves  a  foreign  affairs  function  of  the 


United  States.  Because  notice  and 
comment  rulemaking  is  not  required  for 
this  rule,  the  Regulatory  Flexibility  Act 
does  not  apply;  therefore,  a  regulatory 
flexibility  analysis  has  not  been 
prepared.  At  present  there  are  no  U.S. 
vessels  or  vessels  subiect  to  the 
iurisdiction  of  die  United  States 
harvesting  Antarctic  marine  living 
resources  within  the  area  to  which  these 
regulations  apply,  except  for  research 
purposes.  Presently,  the  only  Antarctic 
resources  affected  are  scientific 
specimens  taken  under  National  Science 
Foundation  permits  and  by  the  U.S. 
Antarctic  Marine  Living  Resources 
directed  research  program.  Accordingly, 
these  regulations  should  not  have  an 
incremental  impact  on  U.S.  vessels 
harvesting  or  performing  associated 
activities  in  the  Convention  area. 

This  rule  contains  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  The 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  064a- 
0194. 

The  annual  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  one-hour  per  harvester, 
inducting  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Robin  Tuttie,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Room 
724a  Silver  ^ring.  Maryland  20910  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington. 
DC  20503. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subfacta  in  Si  CFR  Pvt  866 

Antarctic.  Hsh  and  wildlife.  Reporting 
and  recordkeeping  requirements. 

Dated  lanuary  28. 1989. 
lasMs  W.  Braooan. 

Auiatant  Adminiatrator  for  Fiaheriea, 
NaUoaal  Marina  Fiahariaa  Service. 

For  die  reasons  set  out  in  the 
preamble  of  Uiis  rule.  50  CFR  Part  380  is 
amended  as  follows: 


PART  StO-ANTARCnC  MARmC 
LIVINQ  RESOURCES  COMVENTIOM 
ACTOF19t4 

1.  The  auUiority  citation  for  Part  380 
continues  to  read  as  foUows- 

Authority:  10  U.S.C  2431  e/ M« 


H  360.24    [Amended] 

2.  In  I  380.24  of  Subpart  B,  paragraph 
(b)  is  amended  by  substituting 
"Patagonototothen  brevtcauda  guntheri" 
for  "Champaocephalua  gunnari'  and  "P. 
b.  guntheri'  for  "C.  gunnari"  each  time 
they  appear. 

3.  New  1 360.27  is  added  to  Subpart  B 
to  read  as  follows: 

1866.27 


From  November  4, 1968,  until 
November  2a  198a  no  C.  gunnari 
(Mackerel  icefish).  Notothenia  roasii 
(Marbled  rockcod),  N.  gibberifrona 
(Hiunped  rockcod),  Chaenocephalua 
acemtua  (Blackfin  icefish),  or 
Pauedochaenichthya  georgianua  (South 
Georgia  icefish)  may  be  taken  in 
subarea  483. 

[FR  Doc  a»-Z242  Filed  1-00-80;  8:45  am) 
IC00t»« 


so  cm  Part  661 

(Ooefeal  Na  81128  8067] 


:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
I  Final  rule. 


f.  NOAA  issues  this  final  rule 
to  amend  the  rule  implementing  the 
Fishery  Management  Plan  for  the 
Northeast  Midtispecies  Fishery  (FMP1 
Amendment  2  (Amendmeni)  will 
improve  the  overall  effectiveness  of 
existing  management  measures  and 
enhance  the  conservation  of  the 
groundfish  stocks.  The  intended  effect  of 
the  rule  is  to  afford  better  protection  of 
the  groundfish  stocks  to  support  both 
commercial  and  recreational  fisheries 


I BATK  February  27, 1969 
except  for  the  measure  establishing  a  f 
regulated  mesh  area  on  Nantucket 
Shoals  (1 8S1.20(a)(2))  which  is  effective 
January  27, 1969.  Public  inspection  and 
the  measure  requiring  5Vi  inch  mesh 
duoughout  die  net  (1 651  J20(b)(l)(ii)) 
which  is  effective  January  1, 199a 

AOOMSMS:  Copies  of  the  Amendment 
the  environmental  assessment  (EA),  the 
regulatory  impact  review  (RIR),  and 
other  supporting  documents  are 
available  from  Douglas  Marshall 
Executive  Director.  New  England 
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Fishery  Management  Council.  Suntaug 
Office  Park.  5  Broadway,  Saugus,  MA 

(n9oa 

FON  RJRTHOI  MtFOflMATION  CONTACn 
Jack  Terrill  (Resource  Policy  Analyst) 
508-281-3600,  ext.  252. 
SUPPLXMENTARV  mFOMMATION:  The  New 
England  Fishery  Management  Council 
(Council)  prepared  and  submitted 
Amendment  2  to  amend  the  FMP.  A 
notice  of  availability  was  published  on 
October  11. 1988  (53  FR  39627;  corrected 
at  53  FR  44975.  November  7. 1988)  and 
the  proposed  rule  on  November  9, 1988 
(53  FR  45301;  corrected  at  53  FR  47299, 
November  22. 1988).  The  amendment 
contains  actions  that  are  expected  to 
improve  the  effectiveness  of  several  of 
the  existing  FMP  measures  in  relation  to 
two  major  factors:  (1)  The  promotion  of 
regulatory  compliance,  and  (2)  the  long- 
term  achievement  of  management 
objectives.  This  amendment  also  adopts 
a  management  measure  that  had 
previously  been  implemented  in 
February  1988  (53  FR  5773,  February  2a 
1988)  as  an  emergency  action. 

Amendment  2  contains  nine  specific 
changes  and  additions  to  the 
management  system.  These  are  as 
follows: 

1.  An  increase  in  the  minimum  fish 
size  (total  length.  TL)  for  yellowtail 
flounder  &t>m  12  inches  to  13  inches  and 
for  American  plaice  (dab)  from  12  inches 
to  14  indies. 

2.  An  indefinite  postponement  of  the 
scheduled  increase  in  regulated  mesh  (to 
6  inches)  in  the  Georges  Bank  portion  of 
the  Regulated  Mesh  Area.  Alternatively, 
vessels  operating  in  the  Regulated  Mesh 
Area  will  only  be  permitted  to  use  nets 
with  mesh  no  smaller  than  the  regidated 
size  throughout  the  net  effective 
January  1, 1990. 

3.  A  modification  to  the  language  that 
allows  nets  of  smaUer  than  the  regulated 
mesh  aboard  but  not  in  use  in  the 
Regulated  Mesh  Area,  by  removing  horn 
{  651.20(1)  paragraphs  (3)  and  (4)  and 
replacing  them  witii  "nets  which  are 
secured  in  a  manner  approved  by  the 
Regional  Director". 

4.  Adopt  regulatory  language  to 
facilitate  non-reissuance  of  Exempted 
Fishery  Program  permits  when 
participants  have  not  complied  with 
reporting  requirements. 

5.  Establish  a  trip  bycatch  limit  of  25 
percent  regulated  spedes  for  vessels 
operating  in  the  Exempted  Fishery 
I^ogram. 

a  A  prohibition  on  trawl  vessels  from 
entering  Closed  Area  II  during  the 
period  of  seasonal  dosure. 

7.  The  establishment  of  a  minimum 
size  of  9  inches  (TL)  for  redfish. 


8.  Minimum  fish  sizes  shall  apply  to 
both  commercial  and  recreational 
fishermen. 


SPBCiPi 


Atlantic  cod 

Haddock 

Pollocfc — 

Witch  flounder  (gray  sol^.-. 

Yello«vtail  flounder- 

American  plaice  (dab) 

Winter  flounder  (tjtacfcbacfc). 
Redfish „ 


Recre- 

atoral 

aize 
finches) 


19 
19 
19 
14 
13 
14 
11 
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9.  A  Regulated  Mesh  area  will  be 
implemented  for  the  months  of 
December  through  March  in  an  area 
designated  as  Nantucket  Shoals. 

Comments  and  Responses 

Written  comments  were  submitted  by 
the  U.S.  Coast  Guard,  Department  of  the 
Interior,  Portland  Fish  Exchange,  New 
England  Fishery  Management  Coimdl 
and  one  individual.  Several  commenters 
supported  approval  of  the  Amendment 

Comment  The  PorUand  Fish 
Exchange  objected  to  the  25  percent 
bycatch  by  weight  of  regulated  spedes 
aUowed  per  trip  in  the  Exempted 
Fisheries  Program  when  shrimp  is 
declared  as  the  target  spedes.  They 
asked  that  shrimp  landing  slips  be  used 
rather  than  the  actual  amount  on  board 
the  vessel  upon  landing  to  allow  for  the 
practice  of  holding  over  the  regulated 
spedes  for  sale  later.  They  asked  for 
clarification  of  the  measure  and  how  it 
would  be  enforced. 

Response:  The  measure  was 
developed  to  respond  to  concerns  that 
directed  effort  on  regulated  groundfish 
while  in  the  exempted  fisheries  program 
would  result  in  discard  mortality  of 
juvenile  fish,  and  that  the  bycatch 
amoimt  over  the  entire  period  of 
participation  in  the  program  was  being 
used  as  an  allocation  rather  than  as  true 
bycatch.  Enforcement  was  hampered  by 
the  inability  to  enforce  the  bycatch 
provision  at  dockside  where  it  appUed 
to  the  entire  time  period.  It  was 
determined  that  a  25  percent  bycatch  of 
regulated  spedes  on  a  trip  basis  was 
necessary  to  prated  juvenile  regulated 
spedes  and  to  insure  attainment  of 
Coimdl  intent.  The  determination  of  25 
percent  was  based  on  actual  landing 
practices  and  was  found  to  have  a 
minimal  impact  Exceptions  to  the 
measiue  could  provide  loopholes  which 
would  undermine  effectiveenforcement 
and  jeopardize  the  juvenile  regulated 
spedes.  The  measure  is  implemented  as 
proposed. 


Comment  One  commenter  objected  to 
the  increased  minimum  sizes  without  a 
corresponding  increase  in  mesh  size 
which  will  result  in  discards.  The 
commenter  also  requested  a  minimum 
mesh  size  of  3  inches  for  whiting. 

Response:  The  minimum  fish  sizes 
specified  agree  more  dosely  with  the 
target  retention  levels  of  the  other 
regulated  spedes  for  a  5  V^  inch  mesh 
net.  The  measures  contained  in  the 
amendment  are  intended  to  insure  the 
effective  mesh  in  use  is  5%  inches.  A 
minimum  mesh  size  in  the  Exempted 
Fishery  Program  has  not  been  addressed 
in  this  amendment. 

Comment  The  Council  commented 
that  the  preamble  should  note  the  need 
for  early  implementation  of  the 
regulated  mesh  area  on  Nantucket 
Shoals  to  protect  large  concentrations  of 
juvenile  Atiantic  cod. 

Response:  Due  to  the  large 
concentrations  of  juvenile  cod  presentiy 
occurring  in  the  Nantucket  Shoals  area 
and  the  high  mortality  that  will  result 
bom  their  discard,  the  Under  Secretary 
for  Oceans  and  Atmosphere,  NOAA. 
(Under  Secretary)  has  determined  that  it 
is  in  the  best  interest  of  the  resource  and 
the  public  to  waive  the  Administrative 
Procedure  Act  delayed  effectiveness 
period  for  this  part  of  the  Amendment 

Comment  The  Council  commented 
that  the  proposed  rule  failed  to  spedfy 
the  implementation  date  of  January  1. 
1990  for  the  measure  requiring  the 
minimum  mesh  size  throughout  the  net 

Response:  The  implementation  date 
was  stated  in  the  preamble  of  the  . 
proposed  rule  and  has  been  added  as 
§  651.20(b)(l)(ii)  of  tiie  final  rule. 

Comment  The  Coundl  made  several 
comments  of  a  minor  technical  or 
editorial  nature. 

Response:  These  comments  are 
addressed  in  the  body  of  the  regulations. 

Classification 

The  Director,  Northeast  Region. 
NMFS,  (Regional  Director)  determined 
that  this  Amendment  is  necessary  for 
the  conservation  and  management  of  the 
Northeast  multispedes  fishery  and  that 
it  is  consistent  with  the  Magnuson 
Fishery  Conservation  and  Management 
Act  and  other  applicable  law. 

The  Council  prepared  an  EA  for  the 
Amendment  and  oonduded  that  there 
will  be  no  significant  impad  on  the 
environment  as  a  result  of  this  rule.  You 
may  obtain  a  copy  of  the  assessment 
frtMn  the  Coundl  at  the  address  listed 
above  (see  ADDRESSES). 

The  Under  Secretary  determined  diat 
this  rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under  EO. 
12291. 


-«? 
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Th«  Under  Secretary  also  flnds  that, 
due  to  the  possibility  of  high  mortality  of 
juvenile  Atlantic  cod  in  the  Nantucket 
Shoals  area  and  the  high  mortality  that 
will  result  from  their  discards,  there  is 
good  cause  to  make  the  measure 
establishing  a  seasonal  regulated  mesh 
area  for  this  area  immediately  effective 
under  section  553(d)  of  the 
Administrative  Procedure  Act. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  does  not  contain  a  collection 
of  information  requirement  subfect  to 
the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire.  Maaaachuaetts.  Rhode 
Island.  CoiUMCticut.  New  York.  New 
Jersey.  Pennsylvania.  Delaware, 
Maryland.  Virginia,  and  North  Carolina. 

Tliis  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 1281Z 

Changes  to  the  Propossd  Rule 

1.  In  I  esi.20(a)(l)(i).  the  table  entries 
for  Points  F,  L  and  M  are  revised  to 
correct  errors. 

2.  In  i  e51.20(aKl)(ii).  die  table  entry 
for  Point  A  is  revised  to  correct  an  error. 

3.  In  |(»1.20(b)(l),  an  expiration  date 
for  the  present  provision  and  a  new 
|(U1.20(b)(l)(i)  and  i651.20(b)(l)(ii) 
have  l>een  added  to  clarify  the  effective 
date  for  the  new  provision  which  more 
accurately  reflects  Council  intent  under 
UieFMP. 

4.  In  i  6B1.20(f).  the  first  sentence  is 
revised  to  clarify  the  scope  of  the 
provision  and  to  make  it  consistent  with 
the  prohibition  on  use  of  linen  set  forth 
in  1 051.20(e)(2). 

Other  rhanges 

1.  In  |e61.21(aMl).  s  technical  change 
has  been  made  to  the  second  table  entry 
for  Point  A  to  correct  an  error  contained 
in  the  final  rule  implementing 
Amendment  1  to  die  PMP  (52  PR  35086). 

List  of  Subjects  In  St  CFR  Part  SSI 

Fishing.  Fisheries.  Vessel  permits  and 
fees. 


Dated  fanuary  28.  ISSe. 
lamas  K.  Douglas,  |r.. 

Deputy  AMitlant  Adminittrator  For 
Fitherim,  National  Marine  Fitheriea  Service. 

For  the  reasons  set  out  in  the 
preamble.  NOAA  amends  SO  CFR  Part 
651  as  follows: 

PART  •61-{AMENDED1 

1.  The  sutbority  dution  for  50  CFR 
Part  651  continues  to  read  as  follows: 

AudMMity:  10  US.C  1801  et  ieq. 

2.  Section  651.7  is  amended  by  adding 
new  paragraph  (bHil)  to  read  as 
follows: 


I6C1.7 


(b)  •   •  • 

(11)  Enter  the  area  described  in 
i  651.21(aM2)  during  a  period  in  which 
that  area  is  closed,  unless  allowed  by 
1651.21(a). 

3.  Section  081.20  is  smended  by 
revising  paragraphs  (a)  (1)  and  (2), 
(b)(1).  (cM2).  (dKl)  introductory  text  and 
(2).  and  (f)  introductory  text  and  (3)  to 
reed  as  follows: 


I061J0 


(1)  Gulf  of  Maine /Ceorgea  Bank 
regulated  mesh  area  (Figure  1): 

(i)  Bounded  on  the  east  by  die  {J&- 
Canada  maritime  boundary,  defined  by 
the  following  points  in  the  order  stated: 
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(ii)  Bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 
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(iii)  Northward  along  the  territorial 
sea  of  Massachusetts,  New  Hampshire, 
and  Maine  to  the  U.S.-Canada  maritime 
boundary  at  Point  L 

(2)  Nantucket  Shoals  regulated  mesh 
area  (Figure  4):  Bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 
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(i)  This  area  will  be  in  effect  for  Uie 
months  of  December  through  March, 
inclusive,  unless  suspended  pursuant  to 
i  651.20(a)(2)(ii). 

(ii)  The  Regional  Director  may 
suspend  this  Regulated  Mesh  Area 
(RMA)  by  notice  in  the  Federal  Register, 
if  he/she  determines  that  concentrations 
of  juvenile  cod  are  not  sufficiently 
abundant  in  the  area  to  warrant 
protection  by  the  RMA. 

(b)  Trawl  nets — (1)  Diamond  mesh,  (i) 
Except  as  provided  for  in 
11  e51.20(b)(3).  651.20(d)  and  651.22,  die 
minimum  mesh  size  for  any  trawl  net 
including  midwater  trawls,  or  Scottish 
seine  used  by  a  vessel  Hshing  in  the 
mesh  area  described  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  is  5V^ 
inches  for  at  least  75  continuous  meshes 
forward  of  the  tenninus  of  the  net.  This 
provision  shall  expire  effective 
December  31. 1968. 

(ii)  Effective  January  1, 199a  except  as 
provided  for  in  if  651.20(b)(3),  651.20(d) 
and  651.22,  the  minimum  mesh  size  for 
any  trawl  net.  including  midwater 
trawls,  or  Scottish  seine  used  by  a 


».v 


vessel  fishing  in  the  mesh  area 
described  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  is  5^  inches  throughout 
the  entire  net 
•       •       •        *       • 

(c)  •  •  » 

(2)  In  other  portions  of  the  New 
England  area  not  subject  to  minimum 
mesh  size  restrictions  underparagraph 
(b)  of  this  section,  the  mesh  in  bottom- 
tending  gillnets  must  be  the  same  during 
the  months  of  November  through 
February  as  that  in  effect  in  the 
Regulated  Mesh  Area,  as  defined  in 
paragraph  (a)(1)  of  this  section. 

(d)  Midwater  gear  exception.  (1)  For 
die  RMA  soudi  of  iT  N.  latitude,  fishing 
for  Atlantic  herring  or  blueback  herring, 
mackerel,  and  squids  may  take  place 
throughout  the  fishing  year  with  mesh 
sizes  less  than  the  regulated  size 
provided  that 

(2)  For  die  RMA  north  of  42*  20*  N. 
latitude,  fishing  for  herring  and  madierel 
may  take  {dace  from  December  throu^ 
May  with  mesh  sizes  less  than  regulated 
size,  provided  that  the  requirements*^ 
paragraphs  (dMl)  (i)  and  (ii)  of  this 
section  are  met  and  that  the  bycatdi  of 
-  regulated  species  does  not  exceed  1  . . 
percent  by  wei^t  of  herrings  and 
mackerel  on  board  the  vessel. 

(f)  Except  as  provided  in  para^tiph 
(d)  of  this  section,  no  vessel  issued  a 
permit  under  1 661.4  may  have  available 
for  immediate  use  any  net  or  any  piece 
ef  a  net  not  meeting  the  requirements 
specified  in  paragraphs  (b)  and  (c)  of 
^is  section,  or  mesh  that  is  rigged  in  a 
manner  that  is  inconsistent  with 
I  e51.aO(eK2J.  whUe  in  die  areas 
described  hi  paragraph  (a)  of  this 
section.  A  net  that  conforms  to  one  of 
the  three  following  specificatidtis  and 


which  can  be  shown  not  to  have  been  in 
recent  use  is  considered  to  be  not 
"available  for  immediate  use": 
•        •        •        >        • 

(3)  Nets  which  are  secured  in  a 
manner  approved  by  the  Regional 
Director.  Aiter  review  and  approval,  the 
Regional  Director  shall  specify 
alternative  nianner(s)  of  seciuing  nets 
by  notice  in  the  Fedmd  Register. 

S  061.21   [Amended] 

4.  In  S  651.21(a)  the  heading  is  revised 
to  read  "Georges  Bank". 

5.  In  S  651.21(a)(1),  die  second  table 
entry  lot  Point  a  is  revised  to  read  as 
follows: 
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fOS142   [Amended] 

6.  la  |e51.22(a)(l).  die  table  entiy  for 
Point  B  is  revised  to  read  as  follows: 
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;    7.  Section  651.22  is  amended  by 
revising  paragraphs  (c)  and  (e)(2)  to  read 
as  follows: 


{651.22 


(c)  Certification.  (1)  The  Regional 
Director  will  certify  in  writing  the  «itry 
of  the  ai^licant  into  the  exempted 
fisheries  program. 

(2)  Entry  of  the  applicant  into  the 
exempted  fisheries  prop«m  cannot 
occur  until  the  applicant  receives 
written  certification  horn  the  Regional 
Director. 


(3)  The  Regional  Director  may 
suspend  current  participation  or  deny 
entry  into  the  exempted  fishery  program, 
or  both,  to  an  applicant  if: 

(i)  The  Regional  Director  determines 
that  the  applicant  has  failed  to  file 
reports  as  required  by  {  651.22(f);  or 

(ii)  The  applicant  violates  any 
provision  of  these  regulations  or  of  the 
Magnuson  Act  providing  a  notice  of 
violation  and  assessment  for  such 
violation  has  been  issued  to  the 
applicant 

(4)  With  respect  to  any  suspension  or 
denial  for  failure  to  report  under 
paragraph  (c}(3)(i)  of  tlus  section,  the 
Regional  Director  may  reinstate  the 
applicant  or  approve  the  applicant's 
request  to  enter  the  exempted  fishery 
program  for  subsequent  reporting 
periods;  if  the  applicant  submits,  and  the 
Regional  Director  receives,  completed 
missing  reports.  For  missing  reports 
received  within  5  calendar  days  of 
suspension  or  denial,  the  Regional 
Director  riiall  decide  wither 
reinstatement  is  appropriate  within  14 
calendar  days  of  receiving  the  missing 
reports.  For  missing  reports  received 
after  the  5  calendar  days  of  suspension 
or  denial,  die  Regional  Director  shall 
decide  widiin  30  caloidar  days  of 
receiving  the  reports..  The  Regional 
Director's  authority  to  suspend 
participation  in  or  deny  entry  into  the 
exempted  fishery  program  is  separate 
and  distinct  from  any  dvd  penalty 
assessed  under  S  6S1.7(b)(8). 

(e)  •  •  • 

(2)  Participation  in  the  exempted 
fisheries  ^toffam  is  subject  to  seasonal 
limitations,  exempted  spedes.  and 
maximum  regulated  species  percentage 
restrictions  as  follows: 
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a.  SwtkHi  Ml  J3  tfl  amadwl  by 
ravtaiog  parafTiph  (a)  to  raad  as 
foUowK 

(a)  Tb*  mintniHW  fish  sisas  (total 
length)  fat  oartain  rsgulstad  spacias 
foUow: 
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9.  la  Part  451.  Fifuraa  1  aMl4  are 
raviaed  to  raad  as  loUowa: 


M 
U 
M 

11 

• 


Cxenpted  Fishing  Area 
(North  of  41*35'N) 


39* -J 


r 
72' 


MTT 


I  I  I  I  I 


^^^^^^1 


AAi 


REGULATED  MESH  AREA 
NO  EXEMPTED  FISHING 


REGULATED  MESH  AREA 
EXEMPTED  FISHING  ALLOWED 


-40' 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  1 


7r 


70' 


69» 


68* 


67" 


66** 


65» 


39* 


Flgura  1.  Nev  England  ragulated  aeah  areaa  and  araaa  of  exeapted  and  non- 

axeaptad  flahlng.  Saa  text  for  dataila.  Theaa  areas  are  defined 
In  651.20(a)(1).  Loran  lines  arc  included  for  the  convenience  ^ 
of  fishcraen. 


.;;jAj;/\v/.  soo  iaj. 


/V«LH.Ito.10/ 


Flgura     4.     ■aaCMlwc  tWal*  r«g«lac«d  bmIi  ar««.     S««  text  for  dcealls. 
This  armm  is  4«fla«4  la     6S1.20<a)(2).     Loraa  lines  ars 
lociudsd  for  cko  coavoalsDco  of  flshorBsa. 

(FR  Doc  »-a«i  piM  i-tr-m  tiMt  «■! 


Proposed  Rules 


Federal  Ragieier 

VoL  M,  Na  » 
Tuesday.  Janoaiy  31. 


Ttite  — cfcft  d  »•  FEDCRAI.  REGtSTER 

ooniiins  RoMns  to  ttM  puWto  of  itw 

propossd  iMusnos  of  lulst  snd 

fnuMiam^  Tha  BufDoea  af 

is  lo  ^M  InlBrMlMf  paraoni 

oppo(lunll)f  to  partclpato  in 

fnaUng  prtof  to  tha  adbptfofi  of  Via  MMtf 


DEPARTMENT  OF  AGRICULTURE 


7CFR  Part  949 


[ 


AOCNCV:  Agricultural  Maricatii«  Secvice. 
USDA. 

;  Proposed  rala. 


in  This  lecommended  dedsion 
proposes  a  marfcettng  agreement  and 
order  regnlafiog  the  handling  of  potatoes 
grown  in  the  Hij^  Plains  area  of  Texas 
and  New  Mexico.  Interested  persona 
may  file  written  exceptions  concerning 
the  recommendations  made  in  diis 
iwaiiBiiiended  decision.  The  proposed 
order  would  anoiofize  regulations  to 
eatablidi  pade,  rize,  qnan^,  maturity, 
pack,  container  and  meriting  standards 
for  Irish  potatoes  grown  in  21  designated 
counties  in  Texas  and  10  designated 
counties  in  New  Mexico.  The  program 
wouM  be  adBonistafed  by  a  committee 
of  six  producers,  Rnir  hantners  and  a 
public  member,  and  woetd  be  financed 
by  assessments  levied  on  potato 
handlers.  The  primary  objective  of  Ae 
program  would  be  to  improve  tfie 
quidity  of  potatoes  shipped  to  tnA 
markets.  This  should  reduce  marketing 
losses,  improve  quality  for  consumers, 
and  result  in  improved  returns  to 
growers. 

DATi:  Written  exertions  to  this 
recommended  decision  must  be  received 
by  March  2, 1989. 
AOOnassn:  Four  copies  of  written 
exceptions  should  be  sent  to  the  Hearing 
Clerk.  Room  1079.  South  Buikling.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  All  written  submissions  will 
be  made  available  for  public  inflection 
at  the  office  of  the  Hearing  Cleric  during 
regular  business  hours  (7  CFR  lJZ7(b)). 


Robert  F.  MatAnvs,  Madtctkig 
Specialist.  MaiketiiV  CMer 
Administntiea  Bnoi^  Flniit  snd 
Vegetable  Divisfan,  AMS^  USDA.  PX>. 
Box  MHSe.  Room  252S-S.  Washimloa. 
DC  20090  9486.  tekphoae  20ap4^-2»l. 

SU^^^ESRBVTJHiT  Wt^^ttmKWwOmm  trOOm 

docuBMBis  ia  ftis  psoeaediBr  Notice  ri 
Healing    lasued Maith aqioea aod 
pabttshed  in  ttie  Fadaasi  Kegistat  OB 
April  4, 1999  {Sa  FR 10987). 

Protfaiinary  Stafsmsnt 

This  iiilaaiiislisliiiii  actkm  is  governed 
by  tke  provisieas  of  ssdisos  566  snd  567 
of  Title  5  of  theUaitcd  Stales  Code,  and 
diereiaie  ia  eswlnded  from  the 
reqaireaieato  of  Exscative  Osdcr  12201. 

Notice  is  hereby  given  of  the  fihi^ 
wifc  tfia  Ihari^  Oerit  of  this 
recemmended  dedsioa  wi  A  respect  to  a 
propeaed  awiketing  agtecBtent  aad 
order  rsgntoting  the  haadHwg  of  potatoes 
growa  ia  a  des^ated  area  of  Texas  aad 
NewMexioo. 

This  racmnmeaded  dedsioa  sad 
opportanity  to  file  exceptioas  is  issued 
pursusot  to  the  peevisioas  ei  the 
A^icaknral  Maiketiag  Agreemeat  Act 
of  ig37.as  ameadsd  |7  U.&C  601  et 
8eg.\  hereinafitt  retated  to  as  the 
''Act",  aad  the  apfriicaUe  ndas  of 
practice  aad  preoeduie  govemiag  the 
fwmalatkm  of  SHtrketing  agreements 
and  molietmg  orders  (7  CFR  Part  900). 

The  proposed  mtutketing  agreemeat 
and  ordw  were  formulated  on  the  recwd 
of  a  public  hearing  held  at  Hereford. 
Texas  on  April  19. 1988.  Notice  of  the 
hearing  was  pabliahed  ia  the  ^Hil  4, 
1988.  issue  of  the  FodsBsl  Registst.  The 
notice  set  forth  a  pnqraaed  order 
subaiitted  by  the  Texas-New  Mexico 
Potato  Conumttee  cm  behalf  <A  potato 
producers  and  handlers  in  the  pn^Ktsed 
production  area. 

Small  Business  CoasideratioB 

In  accordance  with  the  provisions  d 
the  Re^datoiy  Flexibili^  Act  CRFA)  (5 
U.S.C  601  et  seg.].  the  Administrator  of 
the  Agricultural  Marketing  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  knpect  on  a 
substantial  number  of  small  entities. 
Small  agricultural  producers  have  been 
defined  by  Ae  Small  Business 
Adauaiatration  (SBA)  [U  CFR  121.2}  as 
those  having  average  anaual  gross 
revenues  for  the  last  three  years  of  less 
than  SSOOjaoo.  Small  a^cultural  service 


firms,  which  woidd  iadude  handlers 
under  this  proposed  order,  are  defined 
as  those  «nth  yoss  auwal  revenues  of 
less  thaa  ta.5  mUboiL 

The  pwpose  of  dw  RFA  is  to  fit 
regidatocy  actioBs  to  the  scale  of 
bosiaess  sot^ect  to  suck  acti(»s  in  order 
that  SDoall  businesses  will  not  be  unduly 
or  disprcq>ortinnate^  burdened. 
Marketing  orders  and  rales  issued 
thereimder  are  nmqpe  ia  thai  they  are 
brooght  about  through  group  action  of 
essentially  small  entitiea  for  their  own 
benefit  Thus,  both  dw  RFA  and  the  Act 
have  small  enti^  orimtation  and 
c(Hnpatib3ity.  Interested  persons  were 
invited  to  present  evidence  at  the 
hearing  on  the  prob^le  economic 
impact  that  die  proposed  order  would 
have  aa  smaH  businesses. 

The  record  indicates  diat  there  are 
approximately  30  hancfiers  of  potatoes 
in  ttie  ISf^  Ptains  area,  who  hantfied 
2.848^00  hundredweight  of  potatoes  for 
firesh  market  in  1980  widi  an  estnnated 
crop  value  ci  about  $28  J  ndOian.  While 
there  is  a  variance  in  size  of  individual 
handler  operations,  most  if  not  aD,  of 
the  ham&ers  that  worid  be  regulated 
under  tUs  proposed  ordCT  would  qo^ify 
as  smA  firais  ander  SBA's  de&ation. 
Likewise,  die  ■wjority  of  the  IW  potato 
growers  hi  dw  n^  Piams  area  could  be 
(Ossified  as  sbmO  basinesses. 

While  the  order  recommended  herein 
would  Hcely  impose  regriations  on 
hamtters,  ttie  harden  ot  these  regulatory 
requireaeato  shoidd  not  be  rignificant 
compared  to  the  benefita  wtuch  should 
acerae  to  sach  basmesses.  The  expected 
impact  OD  persona  acting  in  a  handling 
capacity  who  oooM  be  dasaified  as 
sntall  huninfisfs  is  discussed  in  detail 
elsewhere  in  this  recommended 
dedsioo.  In  summary,  the  testinuny  is 
that  the  order  should  be  operated  in  as 
efficient  and  economiral  a  manner  as 
wfll  tend  to  effectuate  the  declared 
policy  of  the  Act  In  this  way  all  mtities. 
small  and  large,  would  be  subied  to 
minimiil  rcgulatory  requronents  as  a 
resah  of  the  order.  However,  as 
discussed  ia  the  material  issues,  the 
proposed  order  would  cimtain  the 
autiiority  to  exeaxpt  from  icgulatioa 
special  purpose  shipments,  at  well  as 
minimum  quantities,  and  the  order 
should  be  tolerated  in  a  way  that  would 
incorporate  sound  business  practices 
and  yfPr*""*'^**  wrhich  would  aiinimige 
the  burden  on  aU  regutated  buainess 
entities. 
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The  Act  do««  not  authorlxa  the 
ragulatloa  of  growtra.  Howtvtr.  •oin« 
impact  upon  growert  It  likely. 
Regulation*  promulgated  under  the 
propoced  order  could  be  expected  to 
remove  from  fresh  market  channel*  leee 
deelrable  grades  and  tisee  of  potatoes 
and  divert  them  to  other  outlets,  luch  as 
llveetock  feed.  The  record  Indicates  that 
an  extensive  cattle-feeding  Industry 
exists  within  the  proposed  production 
area  which  serves  as  an  outlet  for  culls, 
or  low  grade  potatoes.  Moreover,  as  the 
lower  grades  and  smaller  sizes  era 
removed  from  fresh  market  channela. 
prices  to  growen  for  the  resulting  higher 
quality  supplies  should  incraase 
reflecting  consumer  preference  for  this 
level  of  quality.  This  should  outweigh 
any  loaa  to  growera  for  cull  potatoes, 
since  such  quality  even  on  tlie  fresh 
market  historically  returns  Uttla  or 
nothing  to  the  producer. 

Although  a  somewhat  larger 
proportion  of  a  producer's  potatoes  may 
be  marketed  in  secondary  outlets  at  a 
lower  price,  the  greater  part  of 
production,  which  includes  the  higher  or 
fresh  market  grades,  should  yield  a 
fpaater  return.  Thus,  the  proposed  order 
could  be  expected  to  have  a  positivt 
Impact  on  grower  returns. 

The  impact  of  the  proposed  order 
upon  handlen  is  also  expected  to  be 
poeitlve.  Most  handlen  perform  their 
services  for  an  established  fee  based  on 
the  quantity  of  potatoee  handled  for  a 
producer.  It  is  anticipated  that  moet 
potatoes  shipped  to  fresh  market  will  be 
required  to  meet  certain  quality  and  size 
requirements.  It  is  also  expected  that  an 
expansion  of  existing  markets  and  the 
development  of  new  ones  will  raauh 
from  the  increase  in  quality. 

Further,  testimony  indicated  that  the 
burden  placed  on  handlen  by  the 
propoeed  order  with  respect  to  reporting 
and  recordkeeping  requirements  would 
be  negligible.  Moet  of  the  information 
that  would  be  reported  to  the  committee 
it  already  compiled  by  handlen  for 
other  uses  and  is  rea<Uly  available.  In 
oomplianoe  with  Office  of  Management 
end  Budget  (OMB)  regulations  (5  CFR 
Part  13201  which  implement  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C  Chapter  35|  and  |  3a04(h)  of  that 
Act  the  information  collection  and 
recordkeeping  requirements  that  may  be 
impoted  by  this  propoeed  order  would 
be  submitted  to  OMB  tot  approval. 
These  requirements  would  not  become 
effective  prior  to  OMB  approval.  Any 
requirements  Impoted  would  be 
evaluated  against  the  potential  benefits 
to  be  derived,  and  any  added  burden 
resulting  from  increasad  recordkeeping 


would  not  be  significant  when  compared 
to  those  antldpatad  benefits. 

Reporting  and  recordkeeping 
requirements  issued  under  comparsble 
potato  marketing  order  programs  impose 
an  average  annual  burden  on  each 
regulated  handler  of  about  four  hour*.  It 
it  reasonable  to  expect  that  a 
comparable  burden  may  be  impoeed 
under  this  proposed  order  on  the 
estimated  30  handlen  of  High  Plains 
potatoes. 

The  Act  requires  that  prior  to  the 
issuance  of  a  marketing  order,  a 
rafaraadum  be  conducted  of  affected 
producan  to  determine  whether  they 
approve  of  the  order.  The  ballot  material 
that  may  be  used  in  conducting  s 
referendum  on  this  proposed  mder  for 
Hli^  Plaint  potatoet  has  been  submitted 
to  OMB  for  approval  It  has  been 
estimated  that  it  would  take  an  average 
of  10  minutes  for  each  of  the 
approximately  110  pouto  growen  to 
participate  in  the  voluntary  referendum 
balloting. 

In  determining  that  the  propoeed  ordar 
would  not  have  a  significant  economic 
impect  on  a  substantial  number  of  small 
entities,  all  (rf  the  issuee  discussed 
above  were  considered.  The  propoeed 
order  provisions  have  been  caranilly 
revie«ved  and  every  effort  has  been 
made  to  eliminate  any  unnecessary 
cottt  or  requirementt.  Although  the 
order  may  impoee  some  additional  coats 
and  requirements  on  handlers.  It  is 
antidpeted  that  the  programs  under  the 
propoeed  order  would  help  to  Increate 
demand  for  potatoes  grown  In  the  High 
Plains  area.  Therefore,  any  additional 
costs  should  be  offset  by  the  benefits 
derived  fatnn  expanded  markets  and 
sales  benefiting  handlen  and  producera 
alike. 

Accordingly,  it  is  determined  that  the 
proposed  marketing  order  would  not 
have  a  tigniflcani  impact  on  tmall 
handlen  or  producen.  Moreover,  as 
discussed  In  material  issue  (3)(below). 
potatoes  grown  in  more  than  one  Slate 
would  be  regulated  under  the  propoeed 
order  in  order  to  effectuate  the  dadarad 
purpoecs  of  the  Act  Thus,  any 
marketing  order*,  or  their  eqidvalent 
authorized  under  respective  State 
ststutes  could  not  achieve  the  same 
results  as  an  alternative  to  a  Federal 
marketing  order. 

Material  laaMa 

The  material  Issues  presented  on  the 
record  of  the  hearing  are  as  follows: 

(1)  Whether  the  handling  of  potatoes 
In  the  propoeed  production  area  is  in  the 
current  of  intentate  or  foreign 
commerce,  or  directly  burdens, 
obstructs,  or  afiacts  such  coauaaroa: 


(2)  Whether  the  economic  and 
marketing  conditions  are  such  that  they 
(ustify  a  need  for  a  marketing  agreement 
and  order  which  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

(3)  What  the  definition  of  the 
commodity  and  the  production  area  to 
be  covered  by  the  propoeed  order 
should  be: 

(4)  What  the  Identity  of  the  penons 
and  the  marketing  transactions  to  be 
regulated  should  be:  and 

(5)  What  tha  spectfic  terms  and 
provisions  of  the  proposed  order  should 
be  Inolurilng: 

(a)  Tha  definitions  of  terms  used 
therein  which  are  necessary  and 
incidental  to  attain  the  declared  policy 
and  obiectives  of  the  Act: 

(b)  The  establishment  maintenance, 
compoaitioa  procedures,  powers,  duties, 
and  operation  of  a  committee  which 
shall  be  the  local  administrative  agency 
for  assisting  the  Secretary  la  the 
administration  of  the  proposed  order. 

(c)  The  authority  to  incur  expenses 
and  the  procedure  to  levy  assessments 
on  handlen  to  obtain  revenue  for  paying 
such  expenses: 

(d)  The  authority  to  establish 
production  and  maikatlng  reaearch.  and  ' 
market  development  projects: 

(e)  The  method  of  regidatlng  the  ' 
handhng  of  potatoes  grown  in  the 
production  area: 

(f)  The  authority  for  Inspection  and 
certification  of  shipments; 

(g)  The  establishment  of  requirements 
for  handler  reporting  and  recordkeeping: 

(h)  The  requirement  of  compliance 
with  all  provisions  of  the  proposed  order 
aiid  with  regulations  issued  under  It; 
and 

(i)  Additional  tarma  and  conditions  as 
set  forth  in  |i  949.92  through  949.92  of 
the  ftotioe  of  Hearing  published  in  the 
Fadaty  gaglalar  of  April  4. 1968  [53  FR 
10887]  which  are  common  to  all 
marketing  agreements  and  marketing 
orders,  and  other  terms  and  conditions 
published  as  ||  949.97  throu^  949J9 
which  are  common  to  marketing 
agreements  only. 

Findings  and  Conchisioaa 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  the  record  of  the  hearing: 

(1)  Potatoes  are  an  agricultural 
commodity  within  the  group  named  In 
the  Act  to  whldi  its  marketing 
regtilatory  authority  may  be  applied. 
They  are  an  important  commercial 
vegetable  crop  in  Texas  and  New 
Mexico.  The  Texas-New  Mexico 
summer  crap  of  potatoes  is  primarily 
grown  in  the  proiduction  area,  as  defined 
in  the  proposed  order.  The  area  includes 


the  High  Plains  area  of  the  Texas 
panhancfle  and  eastern  New  Mexico. 
Data  pubfished  by  the  New  Mexico  and 
Texas  Departments  of  Agriculture  show 
that  growen  in  the  Hi^  Plains  area 
produced  a  summer-season  potato  crop 
in  1906  of  4  mifflon  hundredweight 
whldi  had  a  farm  value  of  $32.1  million. 

The  record  indicates  that  potato 
harvest  in  the  Texas  portion  of  the 
production  area  begins  in  late  June  and 
continues  into  November,  although 
weather  conditions  aiay  result  in  some 
variation  in  harrest  timing.  The  peak 
harvest  period  is  early  July  throu^ 
August  Harvest  fai  New  Mexico  begins 
two  weeks  later,  widi  the  most  active 
period  non  nid-|idy  through  raid- 
October.  The  record  shows  diat 
production  area  potatoes  move  to 
nearby  wholesale  and  retail  outlets 
within  the  prodoctioo  area,  and  to  such 
outlets  in  other  pwts  of  Texas  and  New 
Mexico  and  tai  other  Slates. 

A  large  portion  ef  the  potatoes  grown 
In  1k»  proposed  prodaction  area  is 
maricetad  oatskl*  of  that  area.  USDA 
Market  New*  repatta  afaow  that  in  1966, 
there  were  921.000  hundredweight  of 
Texas  and  New  Mexico  potatoes 
unloaded  in  the  leacfing  22  stajor  U.S. 
markets.  Dallaa.  Texaa  (which  is  outside 
the  prodactian  area)  aeoonnted  for  32 
percent  ef  die  total  reported  Texaa 
potato  anloada  and  61  percent  of 
unloads  tepasted  from  New  Mexico. 
Substantial  fsaatittas  of  potatoes  grown 
in  the  High  Flaina  region  were  also 
reported  in  nanaroaa  waikfli  in  other 
State*,  sacfa  aa  Adanta  in  the  Sondieast; 
New  Yatk  Caty.  Boataa  Pittabvgh.  and 
Baltimore  in  the  East:  CfaicaSD  and  SL 
Louis  in  the  Midweat:  and  New  Orieans 
in  the  Soaidi.  Soaaa  potateea  also  moved 
to  Wealam  marhala.  inehiding  Loa 
Angelaa  and  Denver. 

Record  evidence  shows  that  the  High 
Plains  area  la  an  ia^wrtant  doBKStic 
supplier  of  potatoes  each  year.  For  a 
brief  padod  ef  several  weeks  in  krte 
fune  and  early  )uly;  at  the  begioning  of 
its  season,  there  ia  littk  coopetitioa 
from  other  doBMstic  araaa  in  its  maior 
markets.  However.  High  Plains 
producera  encounter  signifkaint 
competitian  dating  most  of  tha  shipping 
season  from  potatoes  grown  in 
Washingltoo  and  Colorado,  where 
harvest  Degins  soon  after  that  in  the 
proposed  production  area.  Siipatents  of 
potatoes  from  Washington  and  Colorado 
are  in  laiga  vohima  during  the  latter  part 
of  the  Texas-New  Mexico  marketing 
period,  and  provide  strong  competition 
in  moat  markets  outside  of  Texas.  , 

Record  evidence  shows  that  the 
Texas-New  Mexico  ffigh  Plains  potato 
industry's  market  is  the  entire  United 
States,  and  its  raemben  are  in  daily 


contact  with  buyos  across  the  Nation. 
With  modem  conmunacation  and 
transportation  systems,  potato  sapplies 
and  prices  in  any  one  location  are 
pron^idy  known  elsewhere  and  have  a 
direct  effect  on  potato  supplies  aid 
prices  in  all  other  locations.  Record 
evidence  also  shows  that  these  potatoes 
are  shimwd  in  fore^  ctMnmerce. 

There  are  few  dimrences  in  sales 
between  potatoes  for  use  within  the 
production  area  as  compared  with 
potatoes  sold  lor  use  in  other  parts  of 
the  United  State*  or  other  oonntries.  If  a 
program  regulating  only  shipments  to 
markets  outside  the  prodnctian  area 
wera  to  be  made  efiective.  the  mvket 
for  potatoes  within  the  productian  area 
would  likely  be  overburdened  with 
unregulated,  lower  quaUty  potatoes 
resulting  in  unduly  lower  prices  in  the 
area.  In  turn,  this  woidd  affect  prices  in 
other  parts  of  Texas  and  New  kfexko. 
and  B  other  States  The  evidence  of 
record  is  that  all  ■Mvesseiit  of  potatoes 
in  marketing  channela  is  inextricably 
intermin^ed  uid  ia  direct  competitimi, 
and  hence  it  ia  CMKhided  that  the 
handling  of  potatoca  grown  within  the 
production  area  is  eidier  in  the  current 
of  interstate  or  foreign  coatmerce  or 
directly  burdens,  obstracts  or  affects 
such  oHnmerce.  Hence,  except  as 
hereinafter  odierwise  provided,  all 
handing  of  potatoes  gpram  in  die 
production  area  should  be  subject  to  the 
proposed  order. 

(2)  The  need  for  the  proposed 
regulatory  program  for  Texas-lfew 
Mexico  High  Pluns  potatoes  is 
supported  by  the  evidence  in  the  record 
of  hearing. 

Irish  potatoes  are  an  important 
vegetable  crop  in  the  United  States  and 
are  unique  in  that  they  are  grown 
commercially  in  nearly  every  State,  far 
1986.  the  laat  year  for  which  complete 
statistics  are  available.  1.22  miUion 
acres  were  harvested  and  U.S. 
production  totalled  362  million 
hundredweight  The  value  of  the  crop 
was  an  estiraated  $1A  bilBon.  Over  half 
the  potatoea  sold  (SO  percent)  were  sold 
to  processors.  TUrty-feur  peroent  was 
sold  in  freah  madcet  channel*,  and  the 
remaining  7  percent  waa  aold  for  seed  or 
livestock  feod. 

The  U.&,  potato  cr^  ia  classified  by 
four  seasonal  groupings  accordkig  to  the 
time  of  the  harvest  The  fall  crop, 
harvested  from  October  through 
Deceaober.  is  by  far  (he  largest  and  in 
1066  accounted  far  ahaoat  90  percent  of 
total  prodaction.  This  crop  is  produced 
in  the  northern  tier  of  States.  Leading 
producera  are  Idaho,  Washington, 
Minnesota,  North  Dakota.  Oregon  and 
Maine.  The  fall  crop  i*  r^erced  to  as  a 
storage  crop  and  with  modem  storage 


practices  and  facilities,  suppHes 
potatoes  virtually  aH  year  round. 

The  winter  crop,  harvested  from 
January  diroagh  March,  is  grown 
primarily  in  Southern  California  and 
Southern  Florida.  This  is  die  smaDest 
crop  of  the  four  since  K  foDows  closely 
on  large  storage  crop  supplies  diet  are 
usually  ample.  In  addition,  most  crop 
land  available  for  sse  during  the  cold 
mondis  is  |rfanted  to  crops  yielding  a 
higher  dollar  crop.  The  1966  winter  crop 
was  just  nnder  3  mdlion  bnndredweight 
about  average. 

The  spring  crop  is  harvested  from 
April  dntni^  June.  States  shipping  the 
most  s^nificant  volume  during  this 
period  are  CaHforaia,  Florida  and. 
toward  die  end  of  spring.  North 
Carolina,  fai  1966  this  crop  totaled  nearly 
20  million  hundredweight 

The  summer  season  consists  of  the 
months  of  July  through  September.  In 
1966,  the  summer  crop  totaled  nearly  21 
million  Imndredweight  Leading 
producera  were  California.  Colorado. 
New  Jersey  and  the  Ffigh  Plains  of  Texas 
and  New  Mexico.  Potatoes  grown  in  the 
proposed  production  area  accounted  for 
about  20  percent  of  the  1966  snmnwr 
crop  and  about  1  percent  of  total  U.S. 
production. 

According  to  the  record,  die  origin  of 
commercial  potato  production  in  the 
High  Plains  of  Texas  and  New  Mexico  ia 
uncertain,  but  one  witneas  recalled 
growing  potatoes  as  early  as  1940l  One 
of  the  major  turning  points  in  the  Texaa- 
New  Mexico  High  Plains  potato  industry 
occurred  about  20  yean  ago  with  the 
introduction  of  sprinkler  irrigation  Until 
then,  all  of  the  potatoes  were  harrow 
irrigated,  and  potato  production  was 
restricted  to  heavier  soils.  On  the 
lifter,  sandier  soils  oonnaon  in  the 
proposed  prodoctioa  area,  inigatton 
water  could  not  reach  the  end  of  the 
furrow.  With  die  devek^ment  of 
sprinkler  irrigation,  potato  production 
shifted  to  die  lifter  aoib  of  the  High 
Plains  area  which  are  mora  suitable  for 
the  production  of  quality  potatoes.  The 
area  of  production  also  greatly 
expanded  to  indade  the  Clovis  area  of 
New  Mexico  and  the  Seminole,  Texas 
area  to  &e  south. 

Production  (rf  potatoes  in  the 
proposed  production  area,  as  indicated 
by  State  <^ta  for  the  Texaa  and  New 
Mexico  aamner  potato  crop,  haa 
trended  npward  dating  the  laat  decade. 
During  tke  five-year  period  1977-91. 
potato  acreage  harvested  in  Ike  Texas 
High  Ptrins  area  averaged  9,299  acres 
and  prodnction  averaged  ZOtffJBOO 
hundradwei^it  However,  daring  the 
period  1982-66  average  acreage 
harvested  bad  increased  11  percent  to 
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ia340  acTM  and  nvcraga  prtxhictloa  had 
lncr««Md  20  percent  to  2.474.000 
hundredweigtiL 

LlkewiM.  during  the  W7~n  period. 
New  Mexico  High  Ptaine  producer* 
harveeted  an  everafi  (rf  2,648  acres  and 

E reduced  an  average  of  649.300 
undredweight  of  potatoes.  During  die 
nve-year  period  1982-80,  average 
acreage  was  up  91  percent  to  S.070  acres 
and  average  production  roee  1S1  percent 
to  1.3734X10  hundredweight.  Increasing 
acreage  was  primarily  responsible  for 
the  expansion  that  took  place  during 
thittUne. 

The  record  indicates  that  while  total 
average  acreage  in  the  High  Plains  srea 
increased  29  percent  and  average 
produciton  rose  45  percent  during  this 
time  period,  acreage  has  shown  signs  of 
stabilising  and  production  has  levelled 
off.  in  the  years  1964. 1965  snd  1986, 
harveeted  screage  has  totalled  174)0a 
18,750  and  15.350  acres  respectively. 
Production  during  the  same  three  years 
was  4.302.500  hundredweight  4.729.300 
hundredweight  and  4.044.600 
hundredweight 

Witnesses  testlfled  that  planting  of 
the  High  Plains  potato  crop  begins  ss 
early  as  February  and  extends  to  mid- 
April.  The  principal  variety  grown  is  the 
Norgold  Russet.  Some  red  potatoes  are 
also  produced,  including  the  Red  Lasoda 
and  Vikini  varieties.  Seed  is  purchased 
primarily  nom  northern  producing 
States.  The  record  indicates  that  only  a 
limited  amount  of  breeding  research  has 
been  undertaken  to  develop  varieties 
specifically  suited  to  the  uniqtie  growing 
conditions  of  the  iiigh  Plains.  At 
present  however,  grower*  In  the  sres 
sre  dependent  upon  vsrieties  developed 
for  use  In  other  production  sreas. 
Production  research  Is  needed  to 
develop  new  varieties  able  to  produce 
large,  high  quality  crops,  under  the  hot 
summer*  prevalent  in  the  proposed 
production  area.  Evidence  also  supports 
research  to  develop  better  methods  of 
deeling  with  heat  stress  st  harvest  time 
snd  when  the  potoatoes  are  shipped. 
Alsa  because  the  costs  associated  with 
production  keep  rising,  more  research  is 
needed  to  find  wsys  of  reducing  those 
costs. 

As  with  other  potato  producing  areas, 
the  cost  of  production  for  the  High 
Plains  has  trended  upward.  A  study  by 
the  Texas  A^lculturai  Market  Center  at 
College  Station.  Texas,  presented  at  the 
hearing  provided  some  comparative  cost 
information.  According  to  this  study,  in 
1960  the  cost  to  produce  an  acre  of 
poUtoes  in  the  High  Plains  was  t1.123 
for  variable  coets  snd  |87  for  fixed 
costs,  for  a  total  cost  of  $1,210  per  acre. 
By  1986  thoee  coeU  had  risen  to  91.383, 
$155.  and  tl.548  respectively,  and  In 


1987  the  varisble  coats  ansa  91.666.  and 
the  fixed  coaU  were  91401  for  a  total  cost 
of  tlJGS  par  aoa.  In  1966,  ■swiming  an 
sverage  yield  of  228  hundredweight  per 
scrs.  s  producer  would  have  needed  to 
receive  98l68  per  hundredweight  in  order 
to  break  even  Record  evidence  shours 
Uiat  die  season  averaae  price  for  1966 
was  97.19  psr  hundradwstgbt  Thus,  the 
producer's  profit  was  only  91  cants  for 
each  100-pmind  sack  of  potatoes. 

As  is  typical  for  summer  crop 
poUtoes.  those  grown  in  die  propoaad 
productioa  area  ars  liniitsd  in  their 
storaas  capability.  This  is  due  to  the  fact 
diat  the  au)or  variety  grown  (die 
Norgold  Russet)  does  not  store  weU.  In 
addition,  the  high  temperstures  In  this 
ares  St  harvest  time  cause  best  stress 
which  renders  the  potstoes  less  suitable 
for  lonf-tarm  storage. 

The  record  indicates  that  when 
properly  gro%vn  and  handled.  High 
Plains  potstoes  sre  marketable  for  only 
a  month  or  two  after  harvest  For  diis 
reason,  most  of  the  crop  is  shipped 
inunediately  after  packing,  widi  die 
moet  active  shipping  period  being  the 
months  of  |uly  and  August  Witnesses 
testified  thst  die  relstively  short  Ufe  of 
their  potatoes  accentuates  marketing 
risks  bv  sdding  an  urgency  to  move 
High  Plains  potatoes  quickly  into 
wholesale  snd  retail  channels  without 
regard  to  sxisting  suppliM  and  prices  in 
those  aiarkets. 

The  High  Plslns  potato  crop  Is 
primarily  marketed  in  fresh  outlets, 
sldiough  s  small  portion  (about  10 
percent  in  1905).  is  used  for  processii^ 
into  chips.  Competition  in  the  fresh 
market  for  High  Plains  potatoes  comes 
mainly  from  the  summer  crope  grown  in 
Califomla  and  Colorado  and  die  early 
part  of  the  fall  crop  from  Washington. 
Record  evidence  in  the  form  of  shipment 
data  shows  that  while  High  Plains 
potatoes  are  distributed  In  most  msfor 
VS.  makets.  they  are  most  competitive 
in  nearby  southnn  and  midwestem 
markets,  including  markets  within  the 
State  of  Texas.  The  largest  msrket  for 
High  Plains  potatoes  U  Dallas,  followed, 
in  descending  order,  by  Saint  Louis. 
Chicago.  New  Orleans,  and  Denver. 
Record  evidence  shows  thst  in  recent 
yean  the  Texas-New  Mexico  share  of 
these  markets  has  eroded  under  the 
pressure  of  shipments  from  competing 
producing  areas.  For  example,  since 
1982.  die  market  shais  for  High  Plains 
potatoes  In  lu  principal  market  Dallas, 
has  trended  downward  The  High  Plains 
market  share  In  New  Orieans  and 
Denver  has  also  trended  downward 
since  1963. 

The  record  indicates  that  potato 
markets  sre  somewhat  finite  and  can 
only  abeorb  a  certain  voIuom  of  suppbes 


bafors  conditions  deteriorate.  Therefore, 
one  shipping  sres  can  Increase  Its  shars 
of  s  oisirket  only  at  the  expanse  of 
another  area.  Such  oompetitioo  is  both 
normal  and  dssliabla.  inasmuch  as  it 
rewards  those  handlers  and  aress  with 
the  best  product  and  the  most  efficient 
marketing  systems.  However,  when  an 
industry  begins  to  lose  its  share  of  a 
maiket  it  indicates  s  pn^lem  which 
needs  to  be  resolved  if  that  industry  is 
to  continue  its  viability.  In  its  essence, 
loee  of  maiket  share  means  diat  a 
competing  area  has  a  product  that  is  in 
some  way  more  desirsble  for  purchase. 

The  record  indicates  that  at  the  same 
time  the  High  Hanas  potato  industry  has 
lost  market  share,  prices  hsve  dsdined 
and  are  lower  than  those  received  in 
other  sress. 

During  the  ten-year  period  1077-66. 
the  total  crop  value  of  High  Plains 
potatoes  rai^ged  from  917  J  million  in 
1979  to  940.0  million  In  1964.  In  1966  die 
crop  value  was  932.1  million.  During  this 
ten-year  period,  the  season  sverage 
price  to  growers  in  Texas  and  New 
Mexico  rangsd  Ihim  s  low  of  $4.60  per 
hundredwei^t  or  47  percent  of  parity  in 
1979.  to  s  hi«^  of  91^97  per 
hundredweight  or  130  percent  of  parity 
in  1980.  Prices  received  for  Texas  and 
New  Mexico  summer  crop  potatoes 
were  moderstely  to  substantially  below 
parity  in  nine  of  the  last  ten  years. 
Season  sveage  prices  for  potstoes 
exceeded  parity  in  1060.  but  otherwise 
ranged  from  39  to  90  percent  of  parity 
.and  averaged  71  percent  for  the  period. 
Prices  have  trended  downward  relative 
to  parity  in  the  last  few  jrears. 

Testimony  indicates  that  potatoes 
marketed  early  in  each  season  often  are 
of  poor  quality,  but  they  return  higher 
prices  than  those  marketed  later  when 
competitioo  occun  with  higher  quality 
potatoes  from  other  areas.  Due  to  the 
shipment  of  poor  quality  potstoes  st  the 
beginnig  of  the  seasoa  and  to  increasing 
supplies,  prices  for  sll  Hi^  Plains 
potatoes  tend  to  decline  as  the  season 
progresses  until  growers  st  times  receive 
iitUe  for  their  potatoes. 

In  1966,  for  example,  shipping  point 
prices  for  SO-pound  cartons  of  Norgold 
potstoes  grown  in  the  High  Plains 
averaged  $17 M  per  hundredweight  in 
July,  and  declined  to  $15.90  in  August 
Prices  received  for  similar  potatoes 
grown  in  Washington  were  higher, 
sveraging  $21.00  in  July  and  $20.94  in 
August.  Colorado  shipper*  during  those 
same  two  months  received  $17.30  snd 
910J0  per  hundredweight  respectively. 

The  record  indicates  that  a  large 
percentage  of  High  Plains  potatoes 
shipped  to  fresh  markets  is  packed  in  50 
or  lOO-poond  cartons  or  bai^  These 


potatoes  are  prepared  for  market  by  the 
usual  commercial  practices  such  as 
grading  to  eliminate  inferior  quality, 
sizing  to  schieve  uniformity,  and 
washing  to  eliminate  adhering  soil  and 
decay-causing  organisms  and  to  improve 
appearance. 

High  Plains  potatoes  also  move  to 
market  in  bulk  loads  which  are  broken 
down  into  smaller  packages  by 
repacken  for  distribution.  Bulk  load 
shipments  sre  of  two  basic  types: 
potatoes  that  have  been  sized  and 
graded,  and  fidd-run  potatoes.  Bulk 
loads  tliat  have  been  sized  and  graded 
sccount  for  s  substantial  part  of  the  bulk 
load  shipments.  They  are  potatoes 
which  are  sorted  during  the  normal 
grading  process  to  remove  those  that  are 
damaged,  have  defects  such  as  irregular 
shape  or  mechanical  in|ury.  or  are  of  a 
very  small  size.  Such  potatoes  usually 
have  a  greater  range  of  sizes  and  grades 
than  packaged  potatoes. 

BuOi  fiel^run  potatoes  are  diose 
loaded  on  trucks  essentiaUy  as  they 
come  from  the  field.  Some  sorting  may 
be  done,  but  the  typical  field-run  lots 
have  a  wider  range  of  sizes,  grades,  and 
qualides.  The  record  indicates  that 
quality  of  such  potatoes  is  generally 
below  that  of  commercially  graded  and 
padiaged  potatoes. 

At  ue  hearing,  representatives  of  the 
Texas-New  Mexico  High  Plains  potato 
industry  identified  the  lack  of  consistent 
quality  as  s  problem  area  that  must  be 
improved  in  both  bulk  loads  and  packed 
pc^toes  in  order  to  maintain  and  regain 
lost  market  share  and  to  Increase 
returns  to  growers. 

Experienced  handlers  testified  that 
markets  often  are  made  and  lost  on 
buyer  confidence,  which  is  true  with 
potatoes.  Produce  buyers  place  great 
value  upon  consistency,  particularly 
with  respect  to  quality.  Consumere 
expect  produce  of  a  good  quality  at  all 
times  Slid  In  all  seasons.  Retailers  are 
often  under  severe  pressure  to  provide 
this  consistency  and  tend  to  buy  only 
from  wdiolesalen  who  can  supply  the 
desired  product  However,  at  the  other 
end  of  the  chain,  the  producer  is  faced 
with  a  crop  as  it  naturally  occurs 
consisting  of  all  possible  sizes  and 
qualities. 

Thus,  in  the  normal  course  of 
business,  in  order  to  command  the  best 
price,  it  is  necessary  that  the  harvested 
potatoes  be  washed,  sorted,  sized  and 
packed  for  market  Potatoes  that  do  not 
meet  fresh  market  requirements  are 
typically  moved  to  secondary  markets 
such  as  chips  or  livestock  feed.  The 
standards  to  which  the  potatoes  are 
graded  and  the  care  with  which  these 
tasks  are  performed  help  to  establish  an 
area's  reputation  for  consistent  quality. 


Witnesses  testified  that  individual 
handlen  and  shippers  in  the  High  Plains 
area  do  this  to  varying  degrees  to 
enhance  their  business  reputations. 
However,  for  an  entire  production  area 
to  earn  and  maintain  such  a  reputation 
requires  a  concerted  effort  on  die  part  of 
the  entire  industry.  Conversely,  if  a  few 
handlers  lower  their  standards  and  ship 
less  than  acceptable  quality,  the 
reputation  of  die  area  as  a  whole 
suiffers. 

Handlen  who  ship  ungraded,  unsized 
potatoes  of  questionable  quality  may 
contribute  to  the  generally  unfavorable 
image  of  High  Plains  potatoes  that 
currendy  exists. 

On  the  other  hand,  developing  and 
maintaining  industry-wide  quality 
requirements  and  shipping  potatoes  diet 
consistendy  reflect  these  requirements 
can  only  enhance  the  image  buyen  have 
of  potatoes  from  the  High  Plains.  In  fact 
witnesses  attributed  the  higher  prices 
received  for  comparable  potatoes  grown 
in  Washington  and  Colorado  to  die 
quality  image  earned  through  yean  of 
operating  mandatory  quality  control 
programs  similar  to  this  one  proposed 
for  the  Texas-New  Mexico  Higb  Plains. 
Also,  both  Colorado  and  Washington 
provide  promotional  support  which 
tends  to  enhance  the  image  of  their 
potatoes.  Without  similar  tools,  the 
record  indicates  High  Plains  shippen 
compete  by  offering  lower  prices,  or 
discounting  the  product  Discounting  is  a 
method  of  dealing  with  competition 
common  to  all  kinds  of  businesses.  It  is 
attractive  to  buyen  for  the  obvious 
reason  that  they  pay  less  for  the 
product  Record  evidence  indicates  that 
the  seller,  however,  receives  less  for  the 
product  and  this  reduction  is  almost 
always  passed  on  to  the  grower,  the  last 
in  line.  'Thus,  a  quality  control  program 
that  enables  the  product  to  compete  in 
the  maricet  on  the  basis  of  quality 
ultimately  yields  higher  returns  at  the 
grower  level 

The  record  indicates  that  dealere  of 
good  quality  potatoes  in  the  maricet  find 
it  difficidt  to  compete  with  dealere 
offering  lower  grades  at  discounted 
prices,  and  they  must  buy  as  cheaply  as 
possible  to  compete  successfully.  Price 
adjustments  are  frequendy  requested  on 
higher  grade  potatoes  so  diet  the 
receiven  can  move  the  potatoes  into 
markets,  depressed  by  lower  prices  of 
inferior  grades.  Thus,  lower  grade 
potatoes  in  the  market  depress  market 
prices  for  better  grade  potatoes. 

Witnesses  testified  that  the  mariceting 
of  low  quality  potatoes  is  not  only 
detrimental  to  producera  and  shippen, 
but  these  potatoes,  especially  culls,  are 
not  as  acceptable  to  consumere.  The 
testimony  indicated  that  these  consumer 


preferences  are  reflected  in  reduced 
retail  sales  volume  and  lower  prices  that 
are  passed  back  through  distribution 
channels  to  shipping  point  Because 
packing,  transportation,  wholesale 
handling,  and  retailer  costs  are  about 
the  same  for  lower  grades  or  culls  as  for 
the  the  better  gradeSs.  retail  prices  for 
low  quality  potatoes  often  are  only 
slightly  less  than  prices  for  top  quality. 
However,  grower  prices  for  the  lower 
grades  often  are  only  a  small  fraction  of 
the  price  received  for  better  grade 
potatoes. 

Witnesses  testified  that  without  a 
mandatory  industry-wide  quality  control 
program,  it  has  beea  the  practice  for 
some  memben  of  the  High  Plains  potato 
industry  to  offer  and  sell  potatoes  of 
poor  at  irregular  quality  at  low  prices, 
thereby  having  a  detrimental  effect  upon 
the  msuicet  and  the  price  structure  for  all 
production  area  potatoes.  Such 
disorderiy  maketing  practices  have  been 
damaging  to  the  industry  as  a  whole.  In 
the  aggregate,  the  success  of  production 
area  growen  in  the  potato  market  is  to  a 
substantial  degree  dependent  upon  the 
quality  of  potatoes  shipped,  and  any 
improvement  in  the  growen' 
competitive  economic  situation  requires 
the  adoption  of  improved  market 
practices.  Therefore,  the  need  exists  to 
regulate  the  marketing  of  High  Plains 
potatoes  through  grade,  size,  quality, 
pack,  container,  or  marking  standards, 
thereby  improving  quality  which 
promotes  more  orderiy  marketing 
conditions  and  hi^er  returns  to 
producera  with  due  regard  to  the  interest 
of  consumere. 

The  need  also  exists  for  research  to 
improve  quality  by  developing  varieties 
better  suited  to  the  growing  conditions 
typical  of  the  proposed  producti(Hi  area. 
Research  should  also  include  new 
production  methods  and  materials  as 
well  as  ways  of  improving  grower 
returns  by  reducing  production  and 
maiketing  costs.  Development  of  market 
research  and  promotion  to  complement 
the  quality  control  program  would 
enable  the  industry  to  better  compete 
with  other  producing  areas. 

The  need  for  a  marketing  agreement 
and  order  program,  such  as  the 
proposed  order,  to  eliminate  certain 
price  depressing  practices  with  respect 
to  potatoes  grown  in  the  production  area 
is  established  in  the  record.  The 
estabhshment  of  more  orderly  marketing 
conditions  as  may  be  brought  about  by 
the  proposed  marketing  order  and 
regulations  that  may  be  issued  under  its 
authority,  will  tend  to  improve  prices  to 
producera  for  potatoes  grown  in  the 
production  area. 
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(3)  TIm  tana  '^UIom"  ihould  b« 
dcflosd  to  •padqr  tb*  ooounodity 
covered  by  the  propoaad  order  and  to 
which  the  tenna  anid  provtslooa  of  the 
propoeed  order  are  applicable.  The  term 
'^tatoes"  haa  a  apart ftc  meaning  to  all 
producer*  of  the  coaunodlty  In  the  High 
Plaina  area,  and  to  other  partiea  who 
purchaae.  ahip  and  dlatribute  the 
commodity.  Such  term  ahould  be  defined 
to  Include  ail  varieties  of  Iriah  polatoea, 
daaaified  botanically  aa  Solanum 
tuberoaum,  which  are  currently  grown  or 
which  may  be  grown  within  the 
production  area. 

A  definition  of  the  term  "production 
area"  ahould  be  included  in  the 
propoeed  order  to  fix  the  area  In  which 
potatoea  must  be  grown  before  the 
handling  thereof  is  subject  to  regulation 
under  the  propoeed  order.  Such  term 
ahould  be  defined  to  include  the 
following  counties  in  Texas:  Bailey. 
Briscoe.  Castro.  Cochran.  Dallam. 
Donley.  Deaf  Smith.  Floyd.  Cainea,  Hale. 
HaU.  Hartlev.  Hockley.  Umb.  Lubbock. 
Motley.  Oldham.  Parmer.  Swisher. 
Terry,  and  Yoakum.  This  term  should 
alao  include  the  following  countiea  In 
New  Mexico:  Chavea,  Curry.  De  Baca, 
Eddy.  Guadalupe.  Lea.  Roosevelt. 
Torrance,  Union,  and  Quay. 

Theae  counties  compriae  what  ia 
known  aa  the  High  Plains  aree  of  each 
Stale.  They  are  conllguoua  and  share 
essentially  the  same  climatic  growing, 
harveeting  and  marketing  coo^tiona  lor 
potatoes.  While  potatoea  are  grown  in 
other  areas  of  Texas  and  New  Mexico, 
theae  other  areas  are  diatinct.  and  have 
different  characteriatica  frtwi  the 
I  production  area  such  aa 
J  eondition  and  shipping  seaaon. 
All  counties  in  the  proposed  production 
area  produce  potatoes. 

It  ia  therefore  determined  that  all 
territory  Included  within  the  boundaries 
of  the  production  area  constitutes  the 
smallest  regional  production  area  that  la 
practicable,  conaistent  with  carrying  out 
the  declared  policy  of  the  Act.  and  uia 

Croduction  area  should  be  defined  »» 
ereinafter  set  forth. 

(4)  The  term  "handler^  la  synoavraoua 
with  the  term  "shipper",  and  should  be 
defined  to  identify  the  pertons  who 
would  be  subject  to  regulation  under  the 
order.  Such  term  ahould  apply  to  any 
peraon  except  a  common  carrier 
tranaporting  potatoes  owned  by  another 
peraoa.  who  performa  any  of  tike 
activitiea  wimin  the  acope  of  tha  term 
"haiMlle"  as  hereinafter  defined.  The 
definition  identifies  persons  who  are 
raeponaible  for  meeting  requirementa  of 
the  order  and  the  regulatlona  laaued 
theretinder.  such  ea  meeting  grade  and 
size  requirementa,  paying  aaeeeeraenta. 
•nd  aubmittlag  rtporte. 


Commoo  or  contract  Larilera 
tranaporttag  potatoes  which  are  owned 
by  another  pcreon  ahould  not  be 
cofuidered  aa  handlara.  even  thotigfa 
they  tranaport  potatoee,  becauae  such 
carriers  do  not  have  control  over  the 
grede,  size,  quality  or  pack  of  the 
potatoea  being  tranaportad.  Nor  are  they 
the  peraona  who  cause  the  introduction 
of  such  potatoea  into  the  stream  of 
commerce.  The  only  interest  of  common 
or  contract  carriers  in  such  potatoea  ia 
to  tranafMVt  them  for  a  service  charge  to 
deatinationa  determined  by  others. 

Growers  who  handle  their  own 
potatoes  would  be  considered  handler*. 
Cro«ver*  who  aell  or  otherwise  market 
potatoes  directly  from  the  field  would  be 
iuindlers  under  the  propoeed  order.  Any 
person  who  purchaae*  potatoea  from 

E>wers  and  performa  any  other 
ndling  function  such  as  grading  and 
packing  auch  potatoaa  would  be  a 
handler. 

The  term  "handle"  ahould  be  defined 
in  the  propoeed  order  to  eatabliah  the 
specific  marketing  functions  which  place 
potatoea  in  the  current  of  commerce 
wrlthln  the  production  area,  or  betwaan 
the  production  area  and  any  point 
outside  thereof,  and  to  provide  a  baaia 
for  determining  which  functlona  are 
subject  to  regulation  under  authority  of 
the  propoeed  order.  "Handle"  and 
"ship"  are  used  synonymously  and  tha 
definition  should  so  indicate. 

The  Act  providea  that  no  order  ahall 
be  applicable  to  prodooer*  in  their 
capacity  aa  producers.  Growing 
potatoea.  which  Involves  the  planting 
and  car*  of  potatoaa  in  the  field  through 
growth  to  a  commerdaUy  marketable 
product  that  is  turned  over  to  a  handler 
by  sale,  contract  or  other  means,  should 
be  considered  e  prodiicer  function. 

Propooenta  of  the  order  teatified  that 
harveating  should  be  included  in  the 
definition  of  "handle".  However,  the  act 
of  removing  the  potatoaa  from  the 
ground  doea  not  reault  in  them  being 
Introduced  into  the  stream  of  commerce 
and  so  does  not  constitute  handling.  For 
thia  reason  "harveating"  should  not  be 
included  in  the  definition  of  handle. 

Moet  of  the  potatoea  grown  in  tha 
production  area  are  marketed  through 
establiahed  packing  sheds.  Before  a 
producer's  crop  can  be  harvested,  the 
vines  are  killed,  either  mechanically  or 
by  an  herbicide,  to  stop  growth  and 
hasten  maturity  of  the  tubers.  After  the 
vinea  are  sufficiently  dried,  the  potatoea 
are  dug  by  machine.  It  is  usual  for  a 
producer  to  do  some  preliminary  grading 
la  the  fiekl  when  the  potatoea  ar*  being 
dug.  Thia  preliminary  grading  includee 
the  removal  of  stonea.  dirt  clods,  and 
defective  potatoea.  A  conveyor  belt  on 
the  harv*at«r  kMda  tb*  potato**  onto  a 


truck,  and  tha  potatoaa  ar*  then  hauled, 
in  bulk,  to  a  packing  ahed.  At  the 
packing  shad,  tha  potatoes  are  waahed 
and  prepared  for  market  by  aeparating 
them  taito  marketable  pwlea.  iteas, 
maturity,  and  packa. 

For  the  last  few  year*,  a  subataatial 
quantity  of  field-run  potatoea  have  been 
marketed  in  bulk  directly  by  aome 
producers  to  receiver*,  or  repacker* 
outaide  the  area.  These  field-mn 
potatoea  are  being  transported  directly 
to  market  without  going  through  a 
packing  shed  and  over  conventional 
type  greding  equipment,  although  aome 
grading  may  take  place  in  the  field  to 
prepare  them  for  the  market 

High  Plains  producer*  sell  their 
potatoe*  in  various  ways.  Moat 
production  area  potatoes  are  handled  by 
ahlppers  for  the  grower's  account  Undm 
customary  arrangements,  producer*  may 
turn  their  fields  over  to  ahipper*  who 
supervlae  the  harvesting,  then  grade, 
pack,  and  sell  the  potatoes  and  pay  the 
producer  the  net  proceeds  after 
deducting  handling  chargea.  The 
growera  retain  tiUe  to  the  potatoea  until 
they  are  aold  for  them  by  the  shipper*. 
Settlement  is  made  with  the  grower  on 
tha  net  proceeds  of  the  sale,  whether  the 
sala  is  made  at  shipping  point  or  at  a 
aubaeqoent  point  in  the  marketing  chain. 
In  other  caaea.  the  growers  may  harvest 
the  potatoes  themaelvea  or  hire  others  to 
doit 

The  ahipper  or  packin^ouae  operator 
la  responaibla  for  preparing  the  potatoes 
for  market  The  shipper  determines  the 
grade,  size,  quality,  and  container  to  be 
uaed  for  the  potatoes  entering  market 
channela.  The  ahipper  packa  the 
potatoes,  making  them  a  part  of  the 
marketable  aupply  which  is  the  subject 
of  offer,  acceptance,  and  sale  in  the 
current  of  the  commerce  in  the 
oommodity.  The  shipper  also  ships  the 
potatoea,  thus  transporting  them  in  the 
current  of  commerce.  Sale  of  any 
potatoea.  either  gradea  and  sizes 
customarily  acceptable  In  eatabllahed 
terminal  marketa,  or  thoae  of  leaa  or 
unacceptable  gratea  and  sizes, 
constitutes  an  act  on  handling. 

Occasionally,  producers  aell  potatoe* 
in  the  field  to  a  handler  either  in  or 
outside  the  production  area  prior  to 
harveat  The  producer  may  harveat  such 
potatoea  on  behalf  of  the  handler,  or 
harveating  may  be  done  by  the  handler. 
The  harveated  potatoea  may  then  be 
traiuported  in  bulk  to  a  pacidnghouae 
for  preparation  for  marketing.  II  the 
potatoea  are  shipped  out  of  the 
production  area  the  producer  would  be 
the  first  handler,  aince  the  producer  sold 
the  potatoea,  which  la  a  handling 
activity,  and  was  rasponsibto  for  piadng 


the  potatoes  in  the  stream  of  commerce. 
The  transportation,  sale  or  delivery  of 
potatoes  within  the  production  area, 
however,  for  the  propose  of  having  such 
potatoes  prepared  for  market  would  not 
conatitute  handling. 

Some  producers  have  their  own 
packing  facilities:  they  grow,  harvest 
grade,  pack,  sell,  and  ship  their  own 
potatoes.  Some  perform  all  of  the 
foregoing  functions  except  selling,  which 
is  done  by  a  broker  for  a  fee. 

Seed  potatoes  are  produced  under 
special  conditioiis  to  insure  their 
positive  qualities  and  freedom  from 
disease  and  then  are  certified  by  an 
appropriate  State  agency.  The  mariceting 
process  for  seed  involves  many  of  the 
same  activities,  especially  sale  and 
transportation,  as  for  potatoes 
distributed  as  tablestock  through 
institutional  and  retail  outlets. 

Each  of  the  foregoing  activities  by 
itself  is  a  handling  operation  and,  as 
such,  makes  the  person  responsible  for  it 
a  handler,  subject  to  the  rules  and 
regulations  issued  under  the  order. 
However,  the  sale,  transportation,  or 
delivery  of  field-run  potatoes  to  a 
packinghouse  located  in  the  production 
area,  according  to  record  evidence, 
should  be  excepted  from  the  definition 
of  "handle."  In  this  case  the  potatoes 
have  not  yet  been  prepcuvd  for  maiket 
nor  are  they  in  their  existing  condition 
being  transported  to  market  Most 
sellers  and  buyers  do  not  consider  them 
as  yet  suitable  or  appropriate  for 
commercial  transactions  and,  as  such, 
they  have  not  yet  entered  the  stream  of 
commerce. 

(5)(a)  Certain  terms  should  be  defined 
for  the  purpose  of  designating 
specifically  their  applicability  and 
limitations  whenever  they  are  used  in 
the  proposed  order.  The  definition  of 
terms  discussed  below  is  necessary  and 
incidental  to  attain  the  declared  policy 
and  objectives  of  the  order  and  Act 

"Secretary"  should  be  defined  to 
mean  the  Secretary  of  Agriculture  of  the 
United  States,  or  any  officer  or 
employee  of  the  United  States 
Department  of  Agriculture  who  has  been 
or  who  may  be  delegated  the  authority 
to  act  for  the  Secretary. 

"Act"  should  be  defined  to  provide 
the  correct  statutory  citation  for  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended.  'This  is  the  statute 
under  which  the  proposed  regulatory 
program  would  be  operative,  and  this 
definition  avoids  the  need  to  refer  to  the 
citation  throughout  the  order. 

"Person"  should  be  defined  to  mean 
an  individual,  partnership,  corporation, 
association,  or  any  other  business  unit 
This  definition  is  Oie  same  as  that 
contained  in  the  Act  and  insures  that  it 


has  the  same  meaning  in  the  ordei  as  it 
has  in  the  Act 

A  definition  of  "seed  potatoes"  or 
"seed"  should  be  included  in  the  order 
because  different  regulations  may  be 
appropriate  for  such  potatoes.  Special 
regulation  of  seed  potatoes  is  justified 
because  they  are  produced  for  a 
specialized  use,  even  though  they  may 
be  used  as  tablestock.  Potatoes 
legitimately  produced  for  seed  ptuposes 
should  be  identified  as  "seed  potatoes" 
and  defined  to  include  potatoes  that 
have  been  certified  and  tagged,  or 
otherwise  appropriately  identified,  by 
the  official  seed  certifying  agency  of  the 
State  of  Texas  or  the  State  of  New 
Mexico,  or  such  other  agency  as  the 
Secretary  may  recognize. 

The  term  "producer"  should  be 
synonymous  with  "grower"  and  should 
be  defined  to  identify  those  persons  who 
are  eligible  to  vote  for,  and  serve  as, 
producer  members  and  alternates  on  the 
committee  and  those  who  may  vote  in 
any  referendum.  The  term  should  mean 
any  person  engaged  in  a  proprietary 
capacity  in  the  production  of  potatoes 
for  market  within  the  production  area. 

The  term  "producer"  should  include 
any  person  who  owns  or  shares  in  the 
ownership  of  potatoes  such  as  a 
landowner,  landlord,  tenant  or 
sharecropper.  A  person  who  owns  and 
farms  land  residting  in  that  person's 
ownership  of  the  potatoes  produced  on 
such  land  should  be  considered  a 
producer.  The  same  is  true  for  a  person 
who  rents  and  farms  land  resulting  in 
ownership  of  all  or  part  of  the  potatoes 
produced  on  that  land.  Likewise,  a 
person  who  owns  land  which  that 
person  does  not  farm,  but  as  a  rental  for 
such  land  obtains  the  ownership  of  a 
portion  of  the  potatoes  produced,  should 
be  regarded  as  a  producer  of  that 
portion  received  as  rent  and  the  tenant 
on  such  land  should  be  regarded  as  a 
producer  for  the  remaining  portion 
produced  on  such  land.  In  each  of  these 
situations  the  person  involved  in 
production,  regardless  of  whether  an 
individual,  partnership,  joint  venture, 
association,  corporation,  or  other 
business  unit  should  be  considered  as 
one  producer  entitled  to  one  vote  in 
referenda  and  committee  nominations. 
A  joint  venture  is  one  whereby  several 
persons  contribute  resources  to  a  single 
endeavor  to  produce  and  market  a 
potato  crop.  In  such  venture,  one  party 
may  be  the  fanner  who  contributes  one 
or  more  factors,  such  as  labor,  time, 
production  facilities,  or  cultiual  skills, 
and  the  other  party  may  be  a  handler 
who  contributes  money  and  cultural, 
harvesting  and  marketing  supervision. 
Normally,  a  husband  and  wife  operation 
would  be  considered  a  partnership.  One 


test  to  determine  if  a  person  is  a 
producer  should  be  whether  or  not  the 
person,  that  is,  the  individual  or  other 
business  unit  has  title  to  the  potatoes 
that  are  produced. 

A  number  of  producers  in  the  High 
nains  area  own  or  operate  packing 
sheds.  A  producer  who  own*  or 
operates  a  packing  shed  should  not  be 
precluded  from  qualifying  as  a  producer 
under  the  proposed  order.  However,  for 
the  purpose  of  serving  on  the  committee 
{md  participating  in  committee 
nominations,  a  producer-handler  must 
choose  whether  to  serve  and  vote  as  a 
producer  or  as  a  handler. 

The  term  "fiscal  period"  should  be 
defined  to  mean  the  annual  period  for 
which  financial  records  of  the 
committee  are  maintained  This  period 
should  be  established  so  as  to  allow 
sufficient  time  prior  to  the  time  potatoes 
are  first  shipped  for  the  conmiittee  to 
organize  and  develop  its  budget  for  the 
ensuing  season.  However,  it  i^ould 
minimize  incurring  expenses  during  a 
fiscal  period  pnat  to  the  time 
assessment  income  is  available  to 
defray  such  expenses.  The  Notice  of 
Hearing  proposed  that  "fiscal  period" 
mean  the  12-nionth  period  beginning 
January  1  and  ending  the  following 
December  31.  However,  record  evidence 
indicates  that  fresh  market  shipments  of 
potatoes  grown  in  the  High  Mains  area 
do  not  begin  until  about  July  1.  With  a 
fiscal  period  beginning  January  1,  more 
than  half  die  period  would  have  elapsed 
before  any  assessment  income  was 
received.  Further,  such  a  period  would 
require  the  committee  to  project 
assessable  shipments  for  the  upcoming 
season  and  recommend  an  appropriate 
assessment  rate  prior  to  the  time 
planting  begins  in  February.  To 
eliminate  these  difficulties,  hearing 
testimony  supported  the  fiscal  period 
being  established  for  a  12-montii  period 
beginning  June  1  and  ending  May  31  of 
the^ext  year.  However,  if  necessary  to 
improve  the  committee's  management  at 
for  other  reasons,  based  on  experience 
once  the  order  is  established,  it  may  be 
desirable  to  establish  a  fiscal  period 
other  than  one  ending  on  the  last  day  of 
May.  Thus,  authority  should  be  included 
in  the  order  to  provide  for  the 
establishment  of  a  different  fiscal  year  if 
recommended  by  the  committee  and 
approved  by  the  Secretary.  In  any  event 
the  beginning  date  of  any  new  fiscal 
period  should  be  sufficientiy  in  advance 
of  the  harvesting  season  to  permit  the 
committee  to  formulate  its  marketing 
policy  and  perform  other  administrative 
functions.  Also,  it  should  be  recognized 
that  if  at  some  future  date  there  is  a 
change  in  the  fiscal  year,  such  change 
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wrould  r««ull  in  ■  tranaition  year  being 
mora  or  laaa  than  12  montha.  Alaa  if  Um 
order  la  iaaued  after  June  1. 1980.  but  ia 
made  effective  in  time  to  regulate  the 
1900  crop,  the  initial  fiacal  year  should 
end  on  May  31. 1900,  so  that  the 
aubaequent  fiscal  period  would  begin 
|une  1.  1900l 

The  term  "Committae"  ihould  be 
defined  to  mean  the  administrative 
agency  linown  as  the  Texas-New 
Mexico  Potato  Committee  estabhshed 
under  the  provisions  of  the  proposed 
order.  Such  a  committee  is  authorized 
by  the  Act.  and  this  definition  is  merely 
to  avoid  the  necessity  of  repeating  the 
full  name  each  time  it  Is  used. 

Deflnitions  of  "grade",  "siie"  and 
"maturity"  should  be  Included  in  the 
proposed  order  to  enable  persons  to 
determine  the  basis  for  application  of 
grade  and  sisa  limitationa  to  the 
potatoes  they  handle.  Xrade".  "sise" 
and  "maturity"  should  be  defined  as 
encompassing  the  meanings  assigned 
these  terms  in  the  United  Slates 
Standards  for  Potatoes  iaaued  by  the 
United  Statea  Department  of  Agriculture 
and  found  in  Sectloiia  51.1540  to  51.1550. 
inclusive,  of  Title  7  of  the  Code  of 
Federal  Regulations.  Also,  these 
definitions  should  include  modifications 
or  amendments  to  such  standards,  and 
any  variations  from  such  standards  that 
may  be  uaed  in  regulations  issued  under 
the  propoeed  order.  In  addition  to  the 
U.S.  Standards,  other  standards  oould 
be  used  to  define  these  terms.  For 
example,  it  la  conceivable  that  New 
Mexico  or  Texaa  could  develop 
staodarda  which  would  be  more 
appropriate  for  High  Plaina  potatoes. 
Regulations  could  then  use  such  terms 
(grade,  size  and  maturity)  with  the 
constant  meanings  given  them  in  the 
applicable  standarda.  Alao  the  uae  of 
these  terras  in  regulstions  may  be  varied 
by  preacribing.  for  example,  a 
percentage  of  a  grade  such  as  "85 
percent  US.  No.  1."  Federal  and 
Federal-State  inspectors  are  qualified  to 
certify  the  grade,  size  and  maturity  of 
potatoes  grown  in  the  production  area 
under  the  terms  of  the  sforesaid 
standarda.  or  as  such  standards  may  be 
amended  or  modined. 

"Varietios"  should  be  defined  lo  mean 
and  Include  all  classifications  or 
subdivisions  of  Insh  potatoes  according 
to  those  definitive  characteriatics 
recognized  by  the  United  States 
Department  of  Agriculture.  The  primary 
variety  airrently  produced  in  the  High 
Plaina  area  Is  the  Norgold  RusseL  Some 
red  potatoea  are  alao  produced,  auch  as 
the  Red  Lasoda  and  Viking  varieties. 

The  term  "pack"  should  oe  defined  to 
mean  a  quantitv  of  potatoea  in  any  type 
of  container,  which  falls  within  spedflc 


weight  limits,  numerical  limits,  grade 
llmita.  size  limits,  or  any  combination  of 
theae  recoaunended  by  the  Committee 
and  approved  by  the  Secretary.  The 
term  "pack"  is  commonly  uaed 
throughout  the  production  area  and 
refers  to  a  combination  of  these  factors. 
For  example,  it  ia  a  common  practice  to 
refer  to  the  50-lb.  or  100-Ib.  pack. 
Differences  in  packs  are  aUio  recognized 
by  grade,  such  aa  U.S.  No.  1  pack  or  U.S. 
No.  2  pack.  Packs  may  be  recognized  by 
particular  sizes,  such  ss  Size  A 
(minimum  diameter  of  1%")  or  Size  B 
(1 W  to  2V«").  or  by  the  number  of 
potatoes  in  a  container,  such  as  size  70 
or  70  count  per  carton.  It  is  essential  that 
this  term  be  defined  in  the  proposed 
order  so  that  appropriate  regulatiooa 
■My  be  tailored  to  particular  packs. 
"Container"  should  be  defined  to 
mean  a  sack.  bag.  crate,  box.  basket 
barrel  or  bulk  load  or  any  other 
receptacle  used  in  the  packaging, 
transportation,  sale  or  other  handling  of 

Gtstoes.  This  definition  serves  as  a 
sis  for  differentisting  smong  the 
various  receptscles  in  which  potatoes 
move  to  market  and  is  necessary  in  the 
propoeed  suthority  to  apply  different 
regulations  to  different  containers  and 
to  limit  the  types  of  containers  that  may 
be  utilized.  The  principal  containers 
used  St  present  in  marketing  potstoes 
sre  burlap  bags,  paper  baga,  mesh  bags, 
paper  and  mesh  bags,  polyethylene 
bags,  boxes,  pallets,  and  bulk  loads. 

A  definition  of  the  term  "culls"  waa 
included  in  the  Notice  of  Hearing.  This 
term  was  used  in  connection  with  the 
section  of  the  proposal  establishing  s 
general  cull  regulatioo.  As  discussed 
Ister,  this  Recommended  Decision 
proposes  the  deletion  of  the  general  cull 
regulation.  Therefore,  it  is  unnecessary 
to  define  this  term,  and  it  should  be 
deleted  from  the  proposed  order. 

"District"  should  be  defined  in  the 
proposed  order  to  provide  a  basis  for 
nomination  and  selection  of  committee 
members.  It  means  each  of  the 
geographical  divisions  of  the  production 
area  eatablished  pursuant  to  the  order. 
The  districts  recommended  to  be 
initially  established  are  discussed  in 
material  issue  (5)(b).  as  is  the  proposed 
authority  to  reestablish  these  districts. 

"Export"  should  be  defined  to  mean 
any  destination  which  Is  not  within  the 
50  states  or  the  District  of  Columbis  of 
the  United  States.  This  definition  is 
included  because  the  proposed  order 
authorizes  exports  to  tie  regulated 
differently  from  domestic  shipments. 

(b)  Pursusnt  to  the  Act  it  is  desirsble 
to  estsblish  sn  sgency  to  sdminister  the 
order  locally  as  an  aid  to  the  Secretary 
in  carrying  out  the  declared  policy  of  the 
Act  and  to  provide  for  effective  and 


effidenl  operation  of  the  order.  The 
Texas-New  Mexico  Potato  Committee 
should  therefore  be  established  and 
consist  of  11  members  (six  producers, 
four  handlers,  and  one  public  member). 
A  committee  composed  of  11  members, 
with  a  like  numbCT  of  alternates,  should 
provide  adequate  representation  and 
should  provide  for  reasonable  judgment 
and  deliberation  with  respect  to 
recommendations  made  to  the 
Secretary,  and  in  the  discharge  of  other 
committee  duties.  Because  marketing 
orders  benefit  producers,  it  is 
appropriate  that  there  be  more 
producers  than  handlers  on  the 
proposed  committee.  However,  since 
regulations  under  the  proposed  order 
would  be  imposed  upon  handlers,  it  is 
also  appropriate  and  prudent  for 
handlers  lo  be  represented  on  the 
committee. 

The  division  of  the  production  area 
into  districts  for  the  purpose  of 
committee  representation,  and  the 
number  of  members  from  each  district 
were  given  thorough  consideration  by 
proponents  of  the  proposed  order.  As 
later  discussed,  it  is  being  recommended 
that  two  districts  be  established.  One 
would  encompass  that  part  of  the 
production  area  in  the  Slate  of  Texas, 
and  the  other  that  part  in  the  State  of 
New  Mexico.  In  determining  the  number 
of  representatives  on  the  committee 
from  each  of  the  districts,  consideration 
was  given  to  potato  acreage  shown  by 
the  latest  figures  for  each  county  within 
the  district.  Thus,  the  number  of 
representatives  for  each  district  is 
related  to  such  district's  portion  of  the 
total  potato  acreage  in  the  production 
area.  According  to  acreage  statistics  for 
the  past  several  years,  approximately 
80%  of  the  acreage  is  located  in  District 
1  (Texas)  and  33%  in  DUtrict  2  (New 
Mexico).  Accordingly,  of  the  six 
producer  members,  four  should  be  from 
District  1  and  two  should  be  from 
District  2.  Three  of  the  four  handlers 
should  represent  District  1.  and  the 
remaining  handler  member  should  be 
from  District  2.  This  should  be  a 
practicable  and  equitable  method  of 
allocating  membership  on  the 
committee.  Members  would  be  familiar 
with  supply  and  demand  factors 
particularly  affecting  the  sale  of  their 
potatoes  and  the  effect  of  regulation 
upon  such  sales. 

Each  member  and  alternate  selected 
to  represent  producers  in  a  particular 
district  should  be  an  individual  who  is  a 
producer,  or  an  officer  or  employee  of  s 
corporate  producer  or  other  type  of 
business  unit  engaged  in  producing 
potatoes  in  such  dUtiict  Producer 


members  siMwld  also  be  residents  of  the 
prodactioB  ana. 

Sodi  pcraons  wonbl  be  expactad  to 
have  a  slwg  interast  ia  tfaa  aflscts  of 
committee  dadsioBs  on  potato 
prodnoers  in  the  proposed  prodactloa 
area.  As  a  reaideBt  of  die  production 
area,  socfa  persoa  woald  be  familiar 
with  the  pfobleoH  and  copcems  of 
prodacsta. 

Each  member  or  aheniate  selected  to 
represent  handlws  in  a  particalar 
district  should  be  an  individual  who  is  a 
handler,  or  an  ofiBcer  or  eaqiloyee  of  a 
cocporate  handler  or  other  type  of 
bwdness  anit.  eiMaaed  in  i»»»«tt^p  such 
district's  potatoes.  Handler  members 
should  also  be  residents  ot  die 
productioa  area. 

The  Notice  of  Haariog  provided  that 
officers  or  employees  of  cooperative 
marlLeting  organizations  could  serve 
only  as  handLBr  representatives. 
Witnesses  opposed  this  provision, 
however,  because  a  majority  of  growers 
in  the  Hi^  Plains  area  are  Biembers  of  a 
marketing  cooperative  and  those  that 
serve  as  officns  of  die  cooperative 
should  be  digible  to  serve  as  grower 
members.  Thus,  sudi  persons  should  not 
be  precluded  from  senring  as  grower 
representatives,  aiul  paragraph  Cb)  of 
I  M0.20  should  be  revised  accordingly. 
Producers  who  are  members  of  or  hold 
honorary  or  non-administrative 
positioos  with  die  oocqierative  would 
also  be  eliglUe  to  serve  as  grower 
members.  However,  enqiloyees  of  the 
cooperative  who  are  not  growers  in  their 
own  right  would  not  quaUfy  as  growers 
bat  would  be  eU^ble  to  serve  as  handler 
members  only. 

Inasmudi  as  handlers  would  be  the 
persons  regnlated  under  the  pnmosed 
order,  handler  members  should  liave  a 
direct  interest  in  the  handling  of 
potatoes.  Moreover,  sts  residents  of  tne 
production  area,  such  persons  coidd  be 
expected  to  be  familiar  widi  the  local 
problems  encountered  by  the  industry. 

In  the  event  diet  an  individnal 
qualifies  to  serve  as  both  a  grower  and 
handler  member,  or  as  a  representative 
from  either  district  sudi  person  shoidd 
choose  the  classification  and  district  to 
represent  on  the  otmimlttee. 

Record  evidence  supports  public 
representatioa  on  the  administrative 
committee.  While  die  inflnenoe  of 
conswaers  would  be  implicftly  present 
in  the  deliberstions  trf  the  producer  and 
handler  committee  members  and  aU 
meetings  would  be  public  the 
appointment  of  a  frabiic  member  would 
offer  many  advantages.  One  would  be 
the  direct  communication  between 
indnstiy  members  and  the  public 
member,  %»fao  would  have  no  connection 
with  die  industry  and  wrbose  opinions  on 


regulatory  standards  woidd  represent 
the  general  pnbHc  Another  woold  be  to 
affoed  tlie  tadustry  en  opportunity  lo 
discuss  tiheir  proMems  and  concerns 
with  someone  who  wodd  view  these 
problems  and  concerns  from  outside  the 
potato  industry. 

Poblic  representatives  should  not  be 
permitted  to  have  eidier  a  direct 
financial  interest  or  be  dosely 
associated  with  die  commercial 
production,  processing,  financing, 
buying,  packing,  or  marketing  of 
potatoes  excqit  as  a  oonsoniCT,  nor  be  a 
director,  officer  or  employee  of  any  firm 
so  en^ged.  Sudi  puUic  representatives 
should  be  able  to  devote  suffident  time 
and  express  a  willingness  to  attend 
committee  activities  regularly  and  to 
familiarize  themselves  with  die 
background  and  economics  of  die 
industry.  Residence  in  the  production 
area  is  not  deemed  dose  assodation 
with  the  productioa  or  marketing  of 
potatoes  and  would  not  preclude  snch 
person  from  nomination  as  a  public 
member  or  alternate.  On  die  contrary, 
public  members  should  be  residents  of 
the  production  area,  since  sudi  persons 
could  be  expected  to  be  familiar  wiA 
and  knowledgeable  about  industry 
problems  and  practices. 

To  insure  that  all  portions  of  the 
producti<m  area  are  adequately 
represented  in  the  condud  of  the 
committee's  bnriness  and  diet  die 
continuity  of  operation  is  not 
interrupted,  die  proposed  order  should 
provide  for  aUemate  members  with  die 
aarae  qualifications  as  their  respective 
members.  They  would  act  in  die  place 
and  stead  of  dieir  respective  members 
during  temporary  absences,  or  in  die 
case  of  deeth,  removal,  resignation,  or 
disqualification  of  the  members.  Tlie 
alternate  should  serve  as  member  until  a 
new  member  is  selected.  Also,  die 
committee  should  be  permitted  to 
request  the  attendance  of  alternates  at 
any  or  aD  meetings  regardless  of 
whedier  die  members  are  present  This 
would  be  desirable  especially  when  die 
committee  is  considering  important 
matters  and  when  it  is  necessary  to 
have  a  greater  ejqiression  of  industry 
opinion. 

If  both  the  member  and  alternate  for  a 
pfirticular  committee  position  are  absent 
&Y>m  a  meeting,  the  memb»,  the 
alternate,  or  the  committee,  in  that 
order,  should  be  empowered  to 
designate  soother  alternate  from  die 
same  group  (i.e.,  grower  or  handler)  and 
distrid  to  ad  in  ^  place  of  the  absent 
member,  lids  procedure  would  further 
insure  the  proper  and  efficient  operation 
of  the  committee. 

With  the  exception  of  initial  members, 
the  term  of  office  of  committee  members 


and  their  respective  alternates  should  be 
for  three  years  and  riiould  begin  as  of 
lanuary  1  and  end  die  last  day  of 
December  or  for  socfa  other  duee  year 
period  as  die  committee  may 
recommend  and  die  Secretary  approve. 
A  three-year  term  is  appropriate 
because  it  gives  members  suffident  time 
to  becmne  fomdiar  widi  coounittee 
operations  and  enables  them  to  make 
meaningful  contributions  at  committee 
meetings.  Furdieimore,  a  three-year 
term  enisbles  establislunent  of  s  rotation 
so  that  approximately  mie-third  of  die 
committee  membership  will  terminate 
each  year.  Staggoed  terms  would  lend 
continuity  to  the  ctmimittee  by  insuring 
that  some  experienced  members  would 
be  on  the  committee  at  all  times. 
Therefore,  the  order  should  provide  that 
the  terms  shall  be  so  determined  diat 
approximately  one-third  of  the  total 
committee  membership  shall  terminate 
each  year. 

The  effective  date  of  the  pn^wsed 
order,  if  issued,  may  not  coindide  with 
the  specified  bnginnii^  date  of  the  terms 
of  office  of  committee  members  and 
alternates.  Thcfef(»e.  a  provisiaa  is 
necessary  to  adjust  the  initial  terms  of 
office.  To  accomplirii  this,  the  order 
should  provide  that  the  term  of  dfice  of 
the  initial  membns  and  alternates  shall 
begin  as  socm  as  possible  after  the 
effective  date  of  die  order. 
Approximately  one-thiid  <rf  die  initial 
committee  membos  and  alternates 
should  serve  for  a  one-year  term  and 
approximator  one-diird  of  die  initial 
committee  members  and  alternates 
^ould  serve  for  a  two-yeer  term.  The 
remaindn*  of  die  initial  committee 
members  and  alternates  should  serve  for 
a  three-year  term.  One  method  for 
determining  how  the  initial  membership 
should  be  apportioned  would  be  for  the 
initial  committee  member  nominees  to 
draw  lots  to  determine  udiidi  ci  them 
would  be  appointed  to  serve  die  initial 
one,  two  and  three  year  terms.  This 
would  also  determine  the  rotation  for 
their  sucoesscv  members.  The  order  also 
should  provide  that  members  serving 
initial  terms  of  one  year  or  less  may 
serve  two  additional  consecutive  three- 
year  terms. 

In  order  to  prevent  unnecessary 
vacancies  from  occurring  on  the 
committee,  the  order  shmikl  provide  that 
members  and  alternates  shall  serve  in 
such  capacity  for  the  portion  of  the  terra 
of  office  for  which  they  are  seleded,  and 
until  their  respective  successors  are 
selected.  However,  so  diet  diere  is  a 
continual  turnover  in  membership  and 
infusion  of  new  ideas,  the  order  should 
provide  that  no  member  or  alternate 
may  serve  more  than  two  full 
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conMcutiv*  ttnna  oa  th«  coramlttaa 
unln*  speciflcally  txemptod  by  tha 
Sacratary.  Aftar  aarvinf  two  conaacutlva 
(anna,  committaa  mamban  who  havt 
•«rved  two  tamu  should  ba  aliflbla  to 
aarve  aa  altamataa.  and  allamataa  who 
hava  aarvad  two  tanna  to  aarva  aa 
committaa  mamban. 

Aa  pravloualy  dlacuaaad.  two  diatricta 
ahouJd  ba  aatabUahad  to  tha  propoaad 
ordar  to  provlda  a  gaographlcal  oaala  for 
tha  aalaction  of  committaa  mambatthip. 
Diatrlct  1  ahould  inchida  all  productioo 
■raa  countlaa  locatad  withla  tha  Stata  of 
Taxaa  and  Dtatrict  2  ahould  Includa  all 
productioa  araa  countlaa  locatad  within 
tha  Stata  of  New  Maxlco. 

Radlatrlcting  authority  la  nacaaaary  in 
tha  propoaad  ordar  to  anabia  tha 
committaa  and  tha  Saoatanr  to  conaidar 
from  tlma  to  tlma  whathar  tha  baaia  for 
rapraaantadon  haa  changad  or  could  ba 
Improvad  and  how  auch  tmprovamant 
may  ba  mada.  Putuia  ahlfta  In  potato 
production  In  the  Taxaa-New  Maxlco 
High  Plalna  cannot  be  foraaaan  at  tha 
praaant  tlma.  alnoa  ahlfta  may  occur  In 
tha  aciaafa  plantad  tna  ona  year  to 
anothar.  Aa  a  raault  the  number  of 
mamban  allocated  to  a  dlatrict  may  ba 
diaproportionate  to  tha  aciaaga  or 
production  In  that  diatrlct  Thwafota.  H 
la  daalrabia  to  provide  BaxlbiUty  of 
oparatloaa  ao  that  if  it  would  ba  in  tha 
beat  Intaraata  of  tha  induatry  to 
reaatabllah  dlatiicta  or  reapportion 
memberehip.  the  committee  may  ao 
recommend  and  the  Secretary  aiay 
approve  auch  action.  Moreover,  record 
evidence  Indicate*  that  the  committee 
should  be  required  to  conaider  diatrlct 
reaatabllshment  and  committee 
reapportionment  at  least  every  five 
year*. 

The  guidaa  and  Umitationa  aat  forth  in 
the  propoead  ordar  which  ahould  ba 
conaidared  in  making  changaa  in 
diatricta  or  reapportionment  of  memban 
are  appropriate  and  daairabla. 
Raoommendatkma  for  aoch  changea 
should  ba  mada  well  in  advance  of  the 
beginning  of  a  new  term  of  office. 
Qiangaa  ahould  not  be  made  effectlva 
laaa  than  SO  dajr*  prior  to  the  date  on 
which  tarma  of  ofnca  begin,  and  no 
raoommandalions  for  ramatrictli^  or 
reapportionment  ahould  be  mada  laaa 
than  alx  montha  prior  to  auch  dale. 
Thaae  aafaguarda  an  dealrabia  ao  that 
producan  and  bandlaca  may  baooma 
well  acquainted  with  any  radiatrictiiig  or 
reapportloanant  of  aiamben  prior  to 
nominationa. 

The  Sacratary  ahould  have  authority 
for  tha  selection  of  the  memben  and 
alternates  of  the  committee,  but  tha 
induatry  should  hava  the  rasponaibility 
for  recommending  nominees  to  the 
Saoatary  for  salactloa  Tha  nomination 


procedura  outlined  in  tha  propoeed 
order  would  provide  a  means  of  making 
available  to  tha  Secretary  tha  names  of 
proapactlva  mamban  and  altamataa 
desired  by  the  industry  to  aarva  on  the 
committaa. 

The  ordar  ahould  provlda  that  tha 
Sacratarv  conduct  nomination  maatlnga 
for  initial  committee  member*.  At  leaat 
one  meeting  ahould  be  held  in  each 
district  All  growen  and  handlan  in  tha 
production  area  ahould  racaiva  notice  of 
such  meetings  in  sufficient  time  to 
enable  them  to  attend.  Nominationa  will 
ba  racaivad  and  voted  upon  at  thaae 
meetinga  Hie  reeulting  nominationa  for 
each  ofthe  initial  alx  grower  and  four 
handler  memban  and  their  altamataa 
will  ba  promptly  submitted  to  the 
Secretaiy. 

The  committee  should  ba  raaponsibla 
for  conducting  subsequent  nominationa. 
Thaae  nominationa  may  be  conducted  at 
meetings  or  with  the  approval  of  the 
Sacratary  through  mall  balloting. 
Nomination  maatingf  may  ba  held  in 
oonfunctlon  with  meetings  of  other 
induatry  ocganlaations. 

If  meatinga  are  held  for  nominating 
memben  and  alternates  of  subsequent 
committees,  they  should  be  held  no  later 
than  October  1  of  each  year  or  aoch 
other  data  aa  tha  Sacratarymav  apadfy. 
Inamach  aa  tha  term  of  omca  baglna 
January  1  of  each  3raar.  nomination 
meatinga  ahould  be  held  in  auffldant 
time  to  aaaura  that  nominationa  for 
OMmban  and  altamataa  will  ba  aupplied 
tha  Sacratary  ao  appointmanta  mav  be 
mada  prior  lo  tha  beginning  of  each  naw 
term  of  office. 

The  committee  ahould  also  be 
authorized  to  conduct  nominationa  by 
malL  Procaduraa  for  auch  nominationa 
would  ba  reconmandad  by  tha 
committaa  and  would  require  approval 
by  the  Secretary. 

Nominationa  ahould  be  aupplied  ia 
such  manner  and  fom  aa  tha  Secretary 
may  preacriba.  At  laaat  ona  nominee 
ahould  be  daaimatad  for  each  poeitioa 
which  ia  to  be  filled  d>e  following 
January  1.  Sufficient  Inforaiation  about 
each  nominee  ahould  be  provided  so  the 
Secretary  is  able  to  determine  if  such 
peraon  ia  qualified  for  poaition  for  which 
nominated. 

Only  producan  should  participate  in 
deaignating  nominaaa  for  producer 
mamban  and  altamataa.  and  only 
handlan  should  participate  in 
deaignating  hantUar  nominee*.  Such 
persona  ahould  ba  growara  or  haxtdlan 
within  tha  diatrlct  in  which  they  ao 
participate.  If  a  peraon  produoea  or 
handlea  potatoea  in  more  than  one 
district  such  pereon  should  elect  the 
district  within  which  such  person  wishes 
to  participata  in  alacting  nominaea  for 


committee  memben  and  alteroatea. 
Likewise,  a  person  who  both  grows  and 
handlea  potatoea  ahould  chooae  whether 
to  participate  in  nominationa  for  grower 
or  handler  representatives.  Each  pereon 
would  thereby  have  the  same  voice  in 
the  nomination  of  committee  members. 

Ragardlaaa  of  tha  number  of  diatricta 
in  which  a  peraon  producaa  or  handles 
potatoes,  each  person  is  entitled  to  cast 
only  one  vote.  This  proviaion  is  deemed 
necessary  as  an  appropriate  safeguard 
for  tha  protection  of  all  growen  and 
handlan  participating  in  nominations, 
iiraspactiva  of  the  size  of  an  individual's 
operations.  This  limitation,  however,  is 
construed  to  mean  that  ona  vote  may  be 
cast  for  each  member  and  alternate 
member  position  which  is  to  be  filled  in 
the  district  and  classification  that 
person  has  chosen  to  participate. 

Provisions  also  ahould  be  made  for 
the  nomination  and  aalection  of  a  public 
member  and  altemata.  The  record 
indicates  that  nominees  for  the  public 
member  and  altemata  should  ba 
selected  by  the  incumbent  committee 
and  shotild  ba  forwarded  to  the 
Secretary  no  later  than  November  1  or 
such  other  data  racommandad  by  the 
coramittea  and  approved  by  the 
Secratary.  The  nominees  would  be 
selected  under  procedurea 
recommended  by  tha  committee  and 
approved  by  the  Secratary.  It  is  also 
reasonable  to  require  that  tha  names  of 
nominees  for  the  initial  public  member 
and  alternate  be  submitted  to  the 
Secretary  as  soon  as  possible  but  not 
later  than  90  dajrs  aftar  the  firat  reqular 
meeting  of  the  initial  producer  and 
handler  memben  of  the  committee. 

The  order  should  provide  that  the 
memban  of  the  committee  shall  be 
selected  by  the  Secretary  from  persons 
nominated  or  from  among  other 
qualified  pereons.  In  the  event 
nominations  are  not  made  within  the 
time  and  in  the  manner  hereinafter 
specified  in  the  recommended  order,  the 
Secretary  may  select  memben  and 
alternates  without  regard  to 
nominations.  Such  selection  should  be 
from  qualified  persons  as  provided  in 
tha  order.  Each  parson  to  be  selected  by 
the  Secretary  as  a  member  or  as  an 
alternate  member  of  the  committee 
shall,  prior  to  such  selection,  qualify  by 
advising  the  Secretary  that  such  person 
agrees  to  serve  in  the  poaition  for  which 
nominated. 

Tha  order  ahould  provide  a  method  for 
promptly  filling  any  vacancies  on  the 
committee  for  the  unexpired  term.  There 
may  be  vacancies  caused  by  the  death, 
removal  resignation,  or  disqualification 
of  a  member  or  alternate.  The  Secretary 
ahould  ba  authoriaad  to  name  a 


auccasaor  to  fill  an  unexpired  term  from 
imselectad  nominees  on  the  current 
nominee  list  or  from  nominations  made 
in  the  same  manner  as  provided  for 
nominating  all  other  mamban  and 
alternates.  Any  nomination  meetings  for 
the  parpoae  of  filling  vacancies  should 
be  held  within  a  reasonable  amount  ot 
time  after  the  vacancy  occun. 

Committee  membara  and  altemates 
will  necessarily  incur  sane  expense 
while  on  oommittaa  business. 
Reaaooabia  axpansaa.  which  may 
include  travel,  meals  and  lodging, 
should  ba  reimbunad  so  as  to  av<Md 
personal  financial  loss  to  memben 
while  atteodiagcomoiitiaa  meetings  or 
perf onaiog  other  duties  under  the  mder. 
Therefore,  the  order  should  provide  diat 
members  and  altemates.  when  serving 
as  memben  of  the  committee,  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  sudi  expenses 
authorized  by  the  oominittee  and 
necessarily  inaured  by  them  in 
attending  ooomittee  meetings  and  in  the 
performance  of  their  duties  under  the 
order.  Since  the  oonmlttee  should  be 
authorized  to  request  the  attendance  ot 
alternate  memben  at  meetings,  even 
though  the  memben  may  be  present,  the 
order  should  also  authorize  the 
committee  to  pay  their  expenses. 

Tbe  Older  should  specify  a  psocedure 
for  the  committee  to  condoct  its 
meetings.  It  should  provide  that  a 
majorify  of  aU  memboa  of  the 
committee  shaU  ba  oecesseiy  to 
constitute  a  quoram  or  to  pass  any 
motion  or  approve  any  oommittaa 
action.  Accordingly,  six  neaiten  of  the 
eleven  meober  nrmmittm  maat  ba 
present  in  order  to  ooastitute  a  quorum 
and  eoaUe  dM  oanmittee  to  conduct  a 
meeting.  Six  affirmative  votes  would  be 
required  lo  pass  any  motion  or  approve 
any  committee  action. 

There  may  be  Unas  when  it  arill  be 
impossible  to  assemble  the  committee 
promptly  to  meat  an  aaeigency 
aitnatfoii.  Thartfore,  the  ovder  aiao 
ahould  enable  oomsiittae  memben,  and 
altemata  memben  udian  acteg  as 
membeta.  to  vote  by  mail,  tele^ph, 
telephooe  w  otiMr  means  «f 
communication,  provided  that  any  vote 
cast  oralfy  be  oonfirsMd  prompdy  fai 
writing,  if  aa  assembled  mooting  ia  held, 
all  votea  should  be  cast  ia  penoo.  When 
voting  is  to  take  place  at  oUiar  than  aa 
asssmhled  oieeting,  a  reasonabla  efioct 
should  be  made  to  contact  each  member 
or  alternate.  Reooida  of  auch  votea 
should  indicate  the  effocto  made  to 
contact  meiaben,  extent  and  tenor  of 
discussion,  and  urritten  canfiimation  ui 
each  vote  cast  Each  motion  to  ba  voted 
on  or  actioa  lo  ba  taken  shoold  ba 


explained  fuUy  and  identically  to  eadi 
member  ot  ahemale  member.  The 
majority  quorum  and  voting 
requirements  riioukl  stUl  apply  when 
voting  by  mail,  telegrai^  telephone  or 
other  means  of  ooramunkation. 

The  committee  should  be  given  those 
spedfie  powers  which  areaet  fiarUi  in 
section  60e(7Nq  of  the  Act  Sudi 
powen  are  granted  by  fhs  enabling 
statutory  authority  and  an  neceasaiy 
for  an  aiWnislrative  agency,  soch  as 
the  Texas-New  Maxkso  Potato 
Committee,  to  cany  out  its  proper 
functions. 

The  ooanaittee's  duties  as  set  forth  in 
the  proposed  order  are  neoeasary  for  the 
disdiaige  of  ita  responsibilities.  These 
duties  are  generaUy  similar  to  dioae 
specified  for  administrative  agencies 
under  other  programs  of  diis  nature. 
They  pertatai  to  specific  activitiea 
audiorized  under  the  order,  audi  as 
investigating  potato  marketing 
conditions,  and  to  die  gmeral  (q)eration 
of  the  order  including  odier  activities 
relating  to  oorapfianoe  as  discussed  in 
material  issue  (5J(h).  They  are 
reasonable  and  necessary  if  the 
committee  is  to  fimction  in  the  manner 
prescribed  imder  the  Ad  and  the 
proposed  order.  It  should  be  recognized 
that  the  duties  qiedfied  are  not 
necessarify  all  indnslve.  and  it  may 
develop  thjat  there  are  other  duties     -~ 
which  die  committee  may  need  to 
perform  wfaidi  are  inddential  to,  and 
not  inconsistent  with,  dieae  specified 
duties. 

(c)  The  committee  riiould  be 
authorized  under  die  order  to  incur  such 
expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred, 
during  eadi  fiscal  year.  Sach  a  provision 
is  necessary  to  assure  die  maintenance 
and  funcdoniog  of  the  committee  as  well 
as  finance  production  research  and 
market  promotion  programs.  Necessary 
expenses  would  include,  but  would  not 
be  limited  to.  sudi  items  as:  Employee 
salaries  and  benefits:  establishment  of 
an  office  and  equipping  such  office; 
telephone  and  mail  services;  and 
bnsineas  related  transportation  for  the 
committee  staK  Expenses  iacoired  by 
committee  monbera  and  altenatea  in 
attending  committaa  meetings  should 
also  be  reimbursed  as  another  expense. 
All  such  expenses  would  be  incuRed  on 
an  ongoing  basis. 

The  ooaumttee  should  be  required  to 
prepare  a  budget  ahowing  estimales  of 
income  and  expenditures  necessary  for 
the  adaudstntion  of  the  proposed  order 
during  a  fiscal  year.  Tha  bn^et. 
indaduig  «i  analysia  of  Us  ooBipoaent 
parts.  dKxdd  be  sdimitted  to  die 
Secratary  suffideatiy  in  advance  of  each 


fiscal  period  to  provkie  for  die 
Secretary's  review  and  approval  Such 
timely  submisaian  dumld  indude  a 
recommendation  to  the  Secretary  of  a 
rate  of  assessment  designed  to  secure 
the  incone  required  for  such  fiscal  year. 

The  Ad  adhnrizes  die  Secretary  to 
approve  the  incurring  of  expenaes  by  the 
administrative  agency  establidied  under 
an  order  and  states  that  the  otder  must 
contain  provisions  requiring  handlen  to 
pay  their  pro  rata  share  of  such 
expenses. 

The  rate  of  assessment  should  be 
established  by  the  Secretary  on  the 
basis  of  the  coomiittee's 
recommendation  and  other  available 
information.  In  the  ev«it  diet  an 
assessmoit  rate  is  estaUiahed  whidi 
does  not  generate  saffident  incmne  to 
pay  for  the  approved  expenses,  die 
committee  dranld  be  authorized  to 
recommend  to  the  Secretaiy  an  increase 
in  the  rate  of  assessment  in  order  to 
secure  snffident  funds. 

Ine  Secretary  may  approve  an 
assessment  rate  increase,  and  such 
increase  riiould  be  applicable  to  all 
potatoes  handled  during  die  fiscal  year 
to  wUdi  that  assessBKut  rate  applies. 

The  oido'  should  provide  for  the 
payment  of  assessments  for 
maintenance  and  fimctianing  of  the 
committee  throu^iout  the  time  the  order 
is  in  eCFed,  irreqiecfive  of  whether 
particular  provisions  of  the  order  are 
suspended  or  are  inoperative. 

Witnesses  estimated  diat  die  initial 
assessment  rate  would  likdy  fall 
between  one  and  three  cents  per  cwt 
When  applied  to  1986  produdian  of 
4.044.600  cwt,  assessment  inoome  of 
$40,446  to  $121,338  would  be  generated 
and  wcmld  be  sufficient  to  cover 
anticipated  program  expenses. 
Witnesses  stetMl  they  were  unable  to 
foresee  more  predsefy  udiat  the  initial 
rate  or  volume  of  piodiidicm  would  be. 

It  was  proposed  that  the  committee 
submit  its  budget  00  days  prior  to  the 
beginning  of  each  fiscal  period.  Witib 
such  period  proposed  to  begin  June  1. 
the  commifiee  would  therefore  be 
required  to  submit  it»  budgHt  by  March 
1.  Since  planting  of  tha  potato  crap  in 
the  H^  Plaina  contmuaa  until  early 
^ril.  proponents  testified  that  an 
accurate  estiamte  of  prodndka  would 
be  impossible  to  make  this  early  ia  the 
year.  Dccanae  crap  produdinn  is  a  vital 
component  uaed  ia  fontniating  an 
assessment  rate,  a  60  day  period  prior  to 
the  fiscal  parted  aras  suppoitad.  Section 
940/41  shookl  be  reaisad  according. 
However,  the  Secretary  shoold  be 
authorised  to  apedfy  an  altemativa  tiaM 
period  if  experiewx  deeiBs  it  I 
or  desirable. 
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The  propofMiits  raoomniendad  • 
provision  that  would  allow  tba 
aatabUshmant  of  a  continuiag 
aaaaaamant  rata  that  would  ba  eaniad 
ovar  to  the  next  flacal  paciod  aad  ranaln 
tha  aaaa  until  amandad.  liowaTaf.  thia 
raqaaat  ia  not  oooaiatant  with 
Dapartnantal  poUqr.  whkh  la  to  raqoira 
annual  aaaaaaaMnt  rata  and  budgat 
raoonunendationa  be  •ubmlttad  by 
markatini  order  adminiatratlva 
conunlttoaa.  Dapartmantal  favlaw  and 
approval  prior  to  each  flacal  period 
promotaa  aood  flacal  practloaa  and 
raaponalbUlty.  Tharefbra.  tha  provlalon 
propoaad  at  tha  haaiiof  to  add  a 
paragraph  (h)  to  aacttoa  M0.42  to  allow 
an  aatabUaliad  aaaaaamant  rata  to 
continiia  In  affect  Indefinitely  la  not 
being  raoommended  (or  Induakm  in  the 
proyoeed  order. 

if  a  handler  doea  not  pay  any 
aaaaaamant  by  the  data  It  la  due.  the 
order  should  provide  that  the  late 
assessment  may  be  subiact  to  a  lata 
payment  charge  or  an  intaraat  charge  at 
a  rata  set  by  the  committee  with  the 
Secretary's  approval  Thia  Interest 
charge  or  lata  payment  charge  would 
encourage  tlmaly  payments.  The  time 
frame  in  which  payments  would  be 
required  to  be  ramltted  should  be 
recommended  by  the  committee  and 
approved  by  the  Secretanr. 

The  coaanittee  should  be  authorized 
to  accept  advanced  peyment  of 
assessments  so  that  it  mav  pay 
expenaea  which  become  due  before 
assessment  Income  is  received.  This 
would  give  the  committee  more 
flexibility  In  paying  obligated  expenses, 
particularly  In  the  Hrst  pari  of  a  flacal 
year  before  aaaesament  funds  are 
received. 

The  committee  should  else  be  able  to 
borrow  money  to  meet  admlnistratlva 
expenaea  that  would  be  incurred  before 
asaaasment  Inooae  la  enough  to  defrey 
such  expenses.  However,  the  committee 
should  not  borrow  money  to  pey 
obUfadona  If  sufficient  funds  already 
exist  In  committee  reserve  funds  or  la 
other  committee  accounts. 

The  committee  should  alao  be 
Buthorlaed  to  receive  voluntary 
contributions  from  persons  other  than 
those  sssessed  under  the  order  for  the 
payment  of  production  raaaarch  or 
promotlooaJ  marketing  activltiee  as 
deacribed  In  the  order.  Such 
contrlbutiona  should  be  received  by  the 
committee  without  any  obligatioos  to 
the  donor,  and  the  expenditure  of  such 
funds  should  be  under  the  complete 
control  of  the  coeunlttee.  The  committee 
should  not  reoehra  a  voluntary 
contrlbutloa  bxm  any  person  if  that 
contrlboboo  could  represent  a  confUct  of 
interaat 


WId)  the  approval  of  the  Secretary, 
the  committee  ahould  be  authorlied  to 
carry  over  any  exoeaa  sssaeament 
Income  into  the  following  fiscal  period 
ss  a  reeerve.  If  such  excess  incoase  la 
not  carried  over  as  a  reeerve,  hendlers 
shoold  be  entitled  to  a  retaid 
proportloaato  to  the  assessments  each 
handler  paid.  Tha  reeerve  should  iMt  be 
allowed  to  exceed  approximately  two 
fiscal  yeera'  expenaea 

One  perpoae  of  the  raaerve  fund 
would  be  to  provide  stability  in 
•dminiatratloa  of  die  order  In  die  case  of 
a  low  crop  yaer.  Alao.  aatabliahing  a 
reserve  should  minimixe  the  necessity  of 
the  committee  borrowing  money  or 
raising  the  asseaament  rata  during  a 
seaaon  of  leaa  than  anticipated 
productioo. 

Finally,  reeerve  funds  could  be  used  to 
cover  necessary  liquidation  expenses  in 
the  event  the  order  la  terminated.  Upon 
such  termination,  any  funds  iwt  needed 
to  defray  liquidation  expenaea  should  be 
disposed  of  as  determined  by  the 
SeGretary.  To  the  extent  poasibla, 
however,  these  funds  should  be  returned 
pro  rata  to  the  handlers  from  whom  they 
were  collected. 

All  funds  collected  by  the  committee 
through  assessments  or  any  other 
provision  of  the  proposed  order  should 
be  used  only  for  the  purposes  set  forth 
in  the  propoeed  order,  llie  Secretary 
should  at  all  times  have  authority  to 
require  the  committee,  its  members  and 
alternates,  and  Its  employees  and  agents 
to  account  for  all  receipts, 
disbursements,  property  or  records  of 
the  committee  for  such  person  has  been 
responsible.  Likewise,  when  any  such 
person  ceases  to  act  hi  tha  aforesaid 
positions,  that  person  should  account  for 
all  receipts,  disbursements,  property  or 
records  of  the  ooounlttee  for  which  such 
person  haa  been  responsible.  In  the 
event  the  order  is  terminated  or 
Inoperative,  the  conunittee  should 
appoint  with  the  approval  of  the 
Secretary,  one  or  more  trustees  for 
holding  records,  funda  or  other  property 
of  the  conmlttee. 

(d)  The  propoeed  order  should 
authorlie  the  committee  to  establish  and 
provide  for  the  establiahment  of 
production  reaearch,  marketing 
reaearch.  and  market  development 
pro)ects,  not  including  paid  advertising. 
deaigned  to  assist  Improve,  or  promote 
the  marketing,  distributioa 
consumption,  or  efficient  productioo  of 
potatoes.  Funding  for  these  programs 
should  come  from  any  authorized 
receipts  of  the  committee.  Including 
asaeaament  Income,  donations  and 
miacallanaoua  incoote  such  m  Intorest 

Testimony  Indicated  that  public  funds 
for  raaeerch  are  beoomlng  scarcer  and 


more  dlfBcolt  te  obtain.  Proponents  of 
the  marketing  order  propoaal  believe 
that  the  High  Plains  potato  industry 
needs  to  finance  reaearch  hi  the  areas  of 
breeding  and  cultural  practices,  as  is 
conducted  bi  most  other  hnportant 
potato  producing  areas  In  the  United 
States. 

One  specific  area  of  research  needed 
la  the  development  of  a  potato  variety 
better  able  to  widistand  the  heat  stress 
and  other  climatic  conditions  of  the 
High  Ptelns  area.  Currently,  most  seed 
potatoes  used  for  planting  in  the 
production  area  originate  in  northern 
producing  areaa.  Tbeae  potatoes  have 
not  been  developed  with  the  specific 
needs  of  the  Hi;^  Plains  producer  In 
mind.  Other  areas  of  poaaible 
production  research  protects  are  the 
reduction  of  production  coats  aiKl 
conservation  of  resources. 

The  record  also  supports  the  need  for 
marketing  reaearch  and  promotion 
projects.  Research  would  enable  the 
High  Plains  potato  industry  to  Identify 
and  analyze  its  current  markets  and  find 
ways  of  regaining  loat  markets  and 
developing  new  ones. 

Expanding  markets  for  production 
area  potatoes  coidd  be  accomplished  by 
promotion  activities  to  acquaint 
Dvholesalers,  retailen  and  coi»umers 
with  the  high  quality  product  available 
from  the  High  Plains.  Record  evidence 
indicates  that  the  establishment  of 
quality  standards  for  High  Plaina 
potatoes  would  complentent  such  a 
promotion  program. 

The  committee  should  distinguish 
between  those  types  of  promotion 
activities  allowed  under  the  Act  and 
paid  advertising,  which  Is  not  authorized 
for  potatoes.  Activities  under  the 
proposed  order  would  therefore  be 
limited  to  such  things  as  distributing 
polnt-of-purchase  materials  to  retailers, 
providing  nutrition  information  to 
Institutional  outlets. 

The  committee  should  be  authorized 
to  conduct  theae  types  of  activities  itaelf. 
or  to  oontrect  with  other  organizationa 
to  conduct  them  on  Its  behalf.  For 
example.  It  was  indicated  that  the 
committee  could  oontrect  with  the  State 
universities  in  Texas  and  New  Mexico 
to  conduct  production  and  marketing 
reaearch.  Likewise,  the  committee  could 
contract  with  the  Texas  Citrus  and 
Vegetable  Association  or  other 
organizations  to  conduct  its  promotion 
activities. 

All  research  and  promotion  projects  to 
be  conducted  under  the  proposed  order 
In  a  given  flacal  year  would  be 
suboiitted  by  the  committee  to  Uie 
Secretary  for  approval  prior  to  being 
undettaken.  This  wlU  ensure  thet  eU 
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projects  are  appropriate  given  the 
order's  authority,  and  that  sufficient 
funds  will  be  available  for  their  funding. 
Further,  the  committee  should  be 
reqidied  to  report  at  least  annually  on 
the  progress  of  each  project  and  at  the 
c<»icluaion  of  each  project  Such  reports 
should  be  available  to  growers  and 
handlers  and  to  the  Seaetary. 

(e)  The  declared  policy  of  the  Act  is  to 
estebliili  and  maintain  such  orderly 
marketing  conditions  for  potatoes, 
among  other  commodities,  as  will  tend 
to  establish  parity  prices  to  growers  and 
be  in  the  public  intereat  The  regulation 
of  the  handling  of  potatoes  by  grade, 
size,  maturity,  quality,  padc  or 
container,  or  any  combination  thereot 
as  authorized  in  the  proposed  order, 
would  provide  a  means  of  carrying  out 
sudi  policy. 

The  procedures  and  methods  outlined 
in  the  proposed  order  for  the 
development  of  maricetlng  policies 
provide  a  practical  basis  for  the 
committee  to  obtain  and  compile 
appropriate  and  adequate  information 
relating  to  potato  mariieting  problems. 
As  a  prerequisite  to  making 
recommendations  with  respect  to 
limltetions  of  shipments  in  accordance 
with  die  proposed  order,  including  any 
minimum  grade  and  size  regulation  in 
effect  on  a  continuous  basis,  the 
commitiee  should  be  required  to 
annually  consider  and  develop  a 
marketing  policy  for  the  handling  of 
potetoes. 

A  marketing  policy  should  set  forth 
the  over-aU  plan  for  the  committee  for 
orderiy  mariieting  of  potatoes  during  the 
ensuing  season,  including,  to  the  extent 
practical,  the  kinds  of  regulations  that 
may  be  desirable.  The  conunittee  should 
be  required  to  publicly  announce  the 
submission  of  ite  marketing  policy,  and 
copies  should  be  made  avaUable  to 
producers  and  handlers  in  the 
production  area  in  order  to  give  them 
ample  time  to  familiarize  themselves 
with  proposed  regulations  and  plan  their 
individual  operations  accordingly. 
Marketing  policies  should  be  submitted 
to  the  Secretary  for  review  and  for  use 
in  evaluating  the  commitiee's 
recommendations  for  regulations. 

The  factors  set  forth  in  the  proposed 
order  which  the  committee  should 
consider  in  developing  its  marketing 
policy  are  necessary  for  a  proper 
evaluation  of  the  market  outlook.  The 
conunittee  should  have  available  all  of 
the  latest  supply  and  price  information 
for  its  area  and  competing  areas.  It 
should  know,  from  information  available 
and  from  the  informed  members 
themselves,  the  condition  and  quality  of 
the  crop  in  ite  area  as  well  as  in 
competing  areas.  The  committee 


members  themselves  will  be  informed 
concerning  problems  peculiar  to  the 
area,  such  as  prospective  quality  and 
maturity  of  the  crop,  and  will  be  able  to 
consider  these  factors  in  determining  its 
marketing  policy. 

If  the  marketing  policy  should  need  to 
be  amended  or  modified  during  a 
season,  the  committee  should  be 
authorized  to  do  so  and  die  Secretary 
should  receive  a  report  regarding  the 
revised  policy.  The  committee  should 
give  die  same  publicity  to  each  revised 
policy  report  as  is  given  to  the  initial 
report  to  notify  producers  and  handlers 
of  the  changes. 

The  Texas-New  Mexico  Potato 
Committee,  as  the  local  administrative 
agency  under  the  pr<q>08ed  order,  should 
be  auUiorlzed  to  recommend  such  grade, 
size,  maturity,  quality,  pack  and 
container  regulations  as  are  authorized 
by  the  proposed  order,  and  as  will  tend 
to  effectuate  the  declared  policy  of  the 
Act  It  is  essential  to  the  succeMful 
operation  of  the  proposed  marketing 
program  that  the  committee  riiould  have 
such  responsibility.  The  committee 
should  reflect  the  thinking  of  the 
industry,  and  the  committee  should 
present  to  die  Department  its  views  and 
recommendations  for  promoting  more 
orderiy  marketing  conditions  so  as  to 
improve  growers'  returns  for  production 
area  potetoes.  Tlie  committee  should, 
therefore,  have  authority  to  recommend 
such  regulations  as  are  authorized 
whenever  such  regulations  would,  in  the 
judgment  of  the  committee,  tend  to 
improve  returns  to  producers.  With  each 
recommendation  for  regulation,  the 
committee  should  be  required  to  submit 
to  the  Secretary  the  date  and 
information  on  which  iU 
recommendation  is  predicated  and  such 
other  information  as  may  be  requested 
by  the  Secretary. 

Witnesses  at  the  hearing  supported 
including  a  general  cull  regulation  in  the 
proposed  oi^er  (§  949.52)  to  esteblish 
Tninimiim  quality  and  size  standards.  As 
esteblished  in  that  section  this  cull 
regulation  would  require  that  potatoes 
shipped  to  the  fresh  market  meet  a 
minimiun  grade  of  U.S.  No.  2  and  a 
minimum  size  of  1%  inches  in  diameter. 
The  record  indicates  that  these  would 
be  appropriate  standards  to  impose 
initially  to  keep  potetoes  of  undesirable 
quality  and  size  off  the  meirket.  The 
general  cull  regulation  would  apply  on  a 
continuous  basis,  unless  suspended  or 
modiHed,  and  as  proposed  in  the  notice 
of  hearing,  there  would  be  no 
requirement  that  the  committee  review  it 
in  its  annual  marketing  policy 
considerations. 

While  witnesses  supported  the  cull 
regulation,  they  also  supported  including 


authority  for  that  regulation  to  be 
modified  or  suspended  upon 
recommendation  of  the  committee  and 
approval  of  the  Secretary.  Such 
recommendation  would  be  based  upon 
the  committee's  assessment  of  current 
and  prospective  growing  and  marketing 
contUticms.  For  example,  it  was 
indicated  that  there  may  be  seasons  of 
adverse  growing  conditions  that  would 
result  m  a  reduction  of  general  quality 
and  a  higher  portion  of  the  crop  diet 
would  not  meet  the  requiremente  of  the 
cuU  regulation.  In  such  a  situation, 
suspension  of  the  regulation  would 
appear  appropriate. 

Likewise,  recommendations  for 
modification  of  the  cull  regulation  would 
also  be  based  upon  an  appraisal  of 
supply  and  demand  conditions. 
Modifications  could  be  recommended  to 
either  loosen  or  listen  the  US.  No.  2. 
1  Vi  inch  requirements.  For  example, 
changes  in  consumer  demand  could 
necessitete  allowing  smaller  sized 
potetoes  of  one  or  more  varieties  to  be 
shipped  to  heA  market  On  the  other 
hand,  it  may  be  desirable  to  strengdien 
the  minimum  standards.  For  example, 
die  stendards  for  a  U.S.  No.  2  grade 
poteto  do  not  include  a  maturity 
requirement  which  the  industry  may 
conclude  is  necessary. 

The  types  of  considerations  that 
would  lead  to  a  modification  or 
suspension  of  the  proposed  cull 
regulation  are  essentially  the  same  as 
those  required  to  be  given  in  the 
committee's  marketing  policy. 

Additionally,  paragraph  (a)(4)  of 
§  949.53  of  the  proposed  order  would 
provide  authority  to  esteblish  in  terms 
of  grades,  sizes,  or  both,  minimum 
standards  of  quality  and  maturity 
recommended  by  the  committee  and 
established  by  the  Secretary. 

The  record  indicates  that  one  reason 
the  inclusion  of  a  cull  regulation  in  the 
proposed  order  was  supported  was  that 
it  would  authorize  continuance  of  grade 
and  size  requiremente  in  the  event 
season  average  prices  were  expected  to 
exceed  parity.  The  Act  specifically 
prohibite  any  regulatory  action  that  has 
as  ite  purpose  the  maintenance  of  prices 
above  the  parity  level.  However,  it 
provides  that  the  Secretary  may 
continue  regulations  for  the  remainder 
of  a  marketing  season  in  an  above  parity 
situation  if  the  Secretary  finds  that  such 
regulations  are  necessary  to  provide  for 
orderly  marketing  and  are  in  the  public 
interest  In  the  event  of  an  over-parity 
situation,  the  Secretary  would  need  to 
review  current  and  prospective 
conditions  to  make  the  required  findings 
to  continue  regulations.  The  inclusion  of 
the  proposed  cull  regulation  would  not 
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Um  U.S.  No.  2.  iVi  Inch  minimaja 
rvfulatory  raquirciiMnta.  ••  ptopoaad  •! 
Um  hMrint-  For  this  raMoa.  ••  w«U  •• 
thoM  pfwioualy  diacaaasd.  th«  cull 
rasuUtkNi  and  all  rafaranoaa  to  it  ahould 
b«  delalad  fnta  th«  propoaad  ordar  aa 
baing  radundant  unnacaaaary  and 
Incooalatant  with  othar  proriakwa  of  tba 
propoaad  Ofdar.  Howavar.  to  carry  out 
tha  Intant  of  tha  proponanta.  paragraph 
(aK4)  of  I  MUM  should  ba  ravlaad  to 
authorlxa  ralnimum  standard*  of  quality 
and  maturity  whan  season  average 
pricaa  ara  axpactad  to  axcaad  tha  parity 
level. 

Section  MttJa  of  the  proposed  ordar 
should  authorlxa  tha  S«Ka«tary.  on  tha 
basis  of  cominittaa  rammmandationa  or 
otiMr  available  informatlaa.  to  tasue 
varioua  pada,  slsa.  quality,  maturity, 
pack,  and  container  regulatiooa  whkh 
are  neceaaary  for  the  improvamant  of 
marketiaf  cooditiooa  for  productioo 
area  polatoaa. 

Such  ragulatloos  could 

(1)  Rafulata  tha  handling  of  partkular 
gradaa.  slxaa.  qualltiaa.  maturitiea.  or 
paclis  of  any  or  all  varieties  of  petatoea. 
or  any  combination  of  tha  foregoing 
during  any  period: 

(2)  Regulate  the  handling  of  particular 
grades,  sizes,  qualitiea.  maturitiaa  or 
packs  of  potatoea  differently,  for 
different  varieties,  for  different 
containers,  for  different  packs,  for 
different  purposes  under  |  MQ.5S  or  for 
any  combination  of  the  foregoing,  during 
any  period; 

(3)  nx  the  size,  capacity,  weight 
dimensions,  pack  or  labeling  of  the 
container  or  containers  which  may  ba 
used  in  the  packaging  or  handling  of 
potatoes,  or  both. 

The  grade,  size.  Quality,  maturity,  and 
pack  of  potatoea  which  are  ahippad  to 
market  at  any  particular  time  have  a 
direct  effect  on  retuma  to  produoara. 
Record  evidence  shows  that  the 
marketing  of  low  quality  potatoea  harms 
tha  reputation  of  productioa  area 
potatoes,  thus  decreasing  tha  demand 
for  them.  The  result  ia  lower  returns  to 
all  producers,  even  for  the  battar  i 
and  alzaa. 

By  having  authority  to  regulate 
shipmenU  of  potatoes  by  grade,  size, 
quality,  maturity  and  pack  during  any 
period,  the  shipaent  of  Um  quality  and 
undeairabia  sizes  of  potatoes  could  ba 
restricted  lo  the  extent  deemed 
naoaaaary  by  tlM  committee  and  in 
accordance  with  the  particular 
prefarenoaa  of  buyara  for  gradea,  slnsa. 
or  packs  faring  any  period,  llda  ahould 
enhance  the  eapatattoa  of  Taxas-New 
Mastao  High  rwaa  pnlaAoaa  and  reeult 
In  higher  retaraa  for  prodactloa  area 
potatoea. 


Ina  propoaad  oraar  aiioaid  alao 
authorize  tha  Sacratary  to  fix.  throadk 
rulaa  and  regulatiooa.  the  ataa.  walj^t. 
capacity,  dimanaiona,  [_ 
of  the  containers  that  nay  ba  \ 
handling  potatoea.  Such  i 
praoiola  oroarly  maffcating  by 
standanUiatloa  of  packs  and 
eliminatioa  of  improper  or  misleading 
packaging  tachnlquaa. 

The  propoeed  order  should,  howavar. 
spedflcallT  provide  that  nothing  is  liw 
order  shall  authorize  any  ragulatloo 
eliminating  shipments  of  potaloaa  in 
bulk.  As  pravloaaly  diacuaaad.  balk 
shipmants  of  potatoes  to  repackart 
outside  the  prodnctlan  area  aia 
important  In  Ika  Bukatlai  of  High 
Plate  potatoaa.  WhUa  this  tvpa  ol 
muismaat  ahoald  not  be  proUbltad. 
bulkload  shipments  ahoald  ba  raqulrad 
to  maat  tha  aaaa  slaa  and  qnaUty 
standarda  •»  ara  impoead  upon  other 
■hipaants.  T^la  pmvisioo,  oootalnad  tai 


paragraph  (dial  I  MAM  ol  the  Bottoa  ol 


what  I 


haafini.  ha 
paragraph  (c)  ol  I  Mass  to  clarify  that  H 
appliaa  lo  tta  laaaanca  of  all  ragalattooa. 
At  diia  paint  it  la  impniilbla  lo  predict 
[  Und  of  rafalattoM  uroukl  be 

11^  Um  ooMlttaa  lo  tha 

of  U.&  Na  2  and  a  minlnoa  aiaa  of  m 
Inohaa  in  dlaraatar  woukl  be  Ukaly. 
given  tha  coll  ragnlatian  aupportad  at 
the  hearing  At  the  outaet  the  regulatory 
recommendatiooa  may  ba  minimal,  bat 
standards  could  incraaaaa  over 
subsequent  marketing  seasons  as  the 
conimittae  gains  experience  and  has  tha 
opportimity  to  study  the  marketing 
situation  and  reevaluate  the  typaa  ol 
regulations  needed  to  solve  the 
production  area's  potato  markatiag 
problama.  Tha  ooaaarittae  should  have 
the  broad  spectrum  of  authority  in  the 
propoeed  order  evailable  to  enable  it  to 
deal  eflsctively  with  Ihoee  probleaM. 

The  Secretary  ahould  not  be 
precluded  from  ualng  any  availaUe 
infonnatian  which  may  or  may  not  have 
been  provided  by  the  coaimHtaa  far 
conaideration  in  issuing  such 
regulstlons.  Also,  when  the  Seaetary 
determinee  that  any  regulation  no  longer 
tenda  to  effectuate  the  dedarad  policy 
of  tha  Act.  tha  propoaad  ordar  aboukl 
provide  euthorlty  to  amend  or  teimlnata 
that  regulation. 

Tha  propoeed  order  should  provide  for 
prompt  oobflcatiaa  of  tiM  committee  by 
the  Secretary  whansver  action  is  taken 
with  rnepact  to  ragnlationa,  and  tha 
oommittee  should  promptly  notify  aH 
handlers  of  such  actions.  This 
requirement  is  appropriate  and 
naoaaaary  for  the  proper  and  aAdent 
admUntratlon  of  the  pra^am.  Thla 
proviaion  contained  in  para^aph  (d)  ol 


I  Me.M  haa  been  redesignated  as 
paragraph  (b)  of  I  nui  to  darify  that  H 
appttas  to  the  issaanoe  of  all  ragulatlona. 

The  propoeed  order  ahoald  provide  for 
the  aHModmant  modiflcatioB. 
suspanalon  or  tetminatloa  of  regulations 
by  the  Secretary  whenever  soch  acUoa 
is  warranted  upon  reooounandatlan  of 
the  oommittee  or  other  evailaUa 
inforoMtion.  The  need  for  thla  authorlfy 
ia  obvioua  in  that  flexibility  ia  raqirfiad 
to  adfust  regulations  to  effeotoata  tha 
declarad  policies  of  the  Act 

Um  propoaad  order  is  Intended  to 
improve  marketing  conditions  with 
raapect  to  commercial  shipments,  mainly 
cariots  or  track  bts,  of  potatoea  going 
Into  freah  markets.  However,  saasa 
■nailer  shipments  are  occasionally 
nude  which  constitute  s  very  mlnar 
percentage  of  tha  total  movement  and 
ara  much  smaUer  in  volume  than  what  is 
normally  considered  s  commercial 
shipment  Regulation  of  such  small 
volumes  may  not  be  necessary  or  coat 
aChctive.  Therefore,  authority  should  ba 
contained  in  the  propoeed  order  to 
relieve  soch  shipoMnts  from  regulations, 
asseesments.  or  inspection  when  such  is 
in  the  beat  interest  of  the  program. 

The  Secretary  ahould  be  authorized 
upon  the  basis  of  the  recommendations 
and  information  submitted  by  the 
oommittee  to  modify,  suspend  or 
terminate  regulatiooa  with  respect  to  the 
tiBiwiUng  of  potatoes  for  purposes  other 
than  for  (tispoaitioo  in  normal  trade 
channels.  PoUtoes  moving  to  or  serving 
such  outlets  are  usually  handled  in  a 
dlffisrent  manner,  or  such  outlets  usually 
accept  different  grades,  sizes,  qualities, 
packs,  and  containers,  or  different 
prices  are  returned,  or  combinations  of 
such  considerations  may  apply.  Such 
shipoMots  usually  do  not  have  any 
appreciable  efiect  on  the  marketing  of 
the  great  bulk  of  potatoea  handled  in 
oonunerdal  markets.  The  proposed 
order  should  provide  authority  for  the 
ooounittee  to  give  appropriate 
considerstion  to  the  handling  of 
potatoea  for  such  purposes  so  that  every 
opportunity  may  be  taken  to  facilitate 
such  handling  and  improve  OMrketing 
conditions  for  potatoes  thereby  tending 
to  Incresse  total  returns  to  potato 
growers  in  the  production  area. 

Such  outleta  would  include  relieC 
charity,  livestock  feed,  export  saedL  and 
other  purpoees  which  msy  beoooM 
apparent  in  the  future  and  which  would 
be  specified  by  the  committae  and 
approved  by  the  Secretary.  OhipoMnta 
latandad  for  relief  or  cfaarlty  are  naaally 
by  the  wey  of  doiMtion.  and  tha 
committee  ahoald  have  aathorlty  to 
recommend  waiving  at  the  requiranMnta 
in  regard  to  these  shipments  since  they 
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do  not  interfere  with  regular  commercial 
movement  The  same  is  trae  for  potatoes 
utilized  as  livestock  feed.  Most  of  these 
are  low  quality  potatoes,  and  should  not 
be  disposed  of  in  fresh  market  outlets. 
Some  export  markets  may  accept  or 
prefer  certain  grades  or  sizes  which 
normally  are  discounted  for  domestic 
martlets.  The  proposed  order  should 
provide  for  appropriate  modification, 
suspeiuion  or  termination  of  regulations 
with  respect  to  movement  of  potatoes  to 
export  outlets  so  that  these  demands 
can  be  met  and  the  sale  of  the  potatoes 
grown  in  the  production  area  vidll 
continue  to  such  martcets. 

Seed  potatoes  are  produced  under 
special  conditions  to  insure  their 
positive  qualities  and  fi«edom  from 
disease.  If  properly  qualified,  these 
potatoes  are  certified  by  an  appropriate 
State  agency.  Because  of  the  d^culty  in 
assiuing  that  uncertified  seed  potatoes 
would  be  used  for  that  purpose,  the 
exemption  authority  in  %  949.55  should 
apply  only  to  such  potatoes  sold  to  a 
producer  exclusively  for  planting  within 
specific  geographic  limits. 

The  authority  for  modifying, 
auspending  or  terminating  grade,  size, 
quality,  assessment  or  irupection 
regulations  should  be  accompanied  by 
additional  administrative  authority  for 
the  commitiee  to  recommend,  and  the 
Secretary  to  prescribe,  adequate 
safeguards  to  prevent  shipments  for 
such  purposes  from  entering  market 
channels  contrary  to  provisions  of  such 
special  regulations.  Authority  for  the 
establishment  of  safeguards  should 
include  such  limitations  or  appropriate 
qualifications  on  shipments  which  are 
necessary  and  incidental  for  proper  and 
efficient  administration  of  the  proposed 
order. 

(f)  The  record  evidence  is  that 
inspection  and  certification  of  potato 
shipments  are  necessary  and  are  the 
most  practicable  way  to  assure  that  the 
handling  of  potatoes  complies  with  the 
regulations  that  may  be  issued  pursuant 
to  the  proposed  order.  The  Federal-State 
Inspection  Service  has  inspectors  in  the 
production  area  and  has  operated  in  the 
High  Plains  area  for  many  years.  Potato 
producers  and  handlers  throughout  the 
production  area  are  well  acquainted 
with  the  Service  and  with  the  inspection 
they  offer  on  shipments  of  potatoes. 
Inspection  is  available  at  potato  packing 
sheds  throughout  the  entire  production 
area,  and  would  be  available  for  bulk 
shippers,  either  at  central  locations  or  at 
the  bulk  shipper's  premises. 

Inspection  and  certincation 
requirements  are  necessary  so  that 
growers,  shippers,  the  committee  and 
other  interested  persons  may  determine 
If  shipments  comply  with  the  regulations 


in  effect  Effective  regulation  of  the 
handling  of  potatoes  grown  in  the 
production  area  requires  evidence  that 
each  shipment  is  in  compUance  with 
regidations  issued  under  the  order.  The 
provision  for  inspection  and  certification 
affords  a  practical  means  of  establishing 
whether  shipments  comply  and  can  be 
so  identified.  Compliance  and 
identification  of  regulated  potatoes  are 
necessary  for  proper  administration  of 
the  proposed  order. 

Responsibility  for  obtaining  > 

inspection  would  generally  fall  primarily 
upon  the  person  who  first  handles 
regulated  potatoes  since  that  handler  is 
usually  responsible  for  the  grade,  size, 
quality,  and  pack  of  the  potatoes  being 
shipped. 

It  was  testified  that  inspected 
potatoes  subject  to  regulation  may  be 
regraded,  resorted,  or  repacked,  and  that 
it  may  not  always  be  possible  to  identify 
such  potatoes  with  the  applicable 
inspection  certificate.  Those  lots  could 
take  on  a  whole  new  identity,  and  could 
not  be  identified  with  a  previous 
inspection  certificate  obtained  by  a 
previous  handler.  Any  handling  of  these 
lots  should  be  in  compliance  with  the 
requirements  of  the  order.  Otherwise, 
effective  regulation  would  not  be 
obtained,  as  there  would  be  no 
assurance  that  order  requirements  were 
not  circumvented.  Therefore,  the 
committee,  with  approval  of  the 
Secretary,  should  be  authorized  to  issue 
rules  requiring  inspection  on  regraded, 
resorted  or  repacked  lots,  or  providing 
for  special  inspection  requirements  or 
relief  therefiom  to  cover  situations  when 
positive  lot  identity  has  not  been 
maintained. 

To  facilitate  monitoring  compliance, 
the  committee  may  find  it  necessary  to 
require  that  potatoes  which  have  been 
inspected  and  certified  be  identified  by 
some  means  to  indicate  that  such 
potatoes  were  inspected.  Therefore, 
upon  recommendation  of  the  committee 
and  approval  by  the  Secretary,  any  or 
all  potatoes  inspected  and  certified 
should  be  identified  by  appropriate 
seals,  stamps  or  tags  to  be  affixed  to  the 
container  by  the  handler  under  the 
direction  and  supervision  of  a  Federal  or 
Federal-State  Inspector  or  the 
Committee.  Master  containers  should  be 
required  to  be  so  identified,  and  not 
each  individual  container  within  a 
master  container.  Since  the  purpose  of 
this  authority  is  to  help  the  committee 
exercise  surveillance  over  the  shipment 
of  potatoes  bom  the  production  area 
and  ascertain  compliance  with  the 
inspection  and  certification 
requirements  of  the  order,  it  is  not 
necessary  that  individual  containers 
within  a  master  container  be  so 


identified.  This  should  reduce  the  cost  of 
identifying  those  shipments. 

Although  some  potatoes  can  be  stored 
for  long  periods  of  time,  they  are 
perishable  in  nature.  Even  those  that  are 
stored  under  optimum  conditions 
undergo  some  changes,  including 
deterioration  and  sprouting.  Therefore, 
an  inspection  certificate  may  not  reflect 
the  true  quality  of  a  lot  of  potatoes 
which  has  been  held  for  some  time  after 
it  was  inspected.  Because  of  the 
necessity  of  valid  representation  by 
inspection  certificates,  the  committee 
should  be  authorized  to  establish,  with 
the  approval  of  the  Secretary,  a  length  of 
time  for  which  an  inspection  certificate 
is  valid. 

Promptly  after  inspection  and 
certification,  each  handler  would 
submit  or  cause  to  be  submitted,  to  the 
commitiee  a  copy  of  the  certificate  of 
inspection  issued  with  respect  to  such 
potatoes.  The  certificate  would  verify 
that  the  potatoes  meet  the  order 
requirements.  Although  the  testimony  is 
that  the  Inspection  Service  should  be 
required  to  submit  the  certificates  to  the 
committee,  it  should  be  the  handler's 
responsibilify  to  do  so.  However,  the 
handler  may  arrange  with  the  Inspection 
Service  for  it  to  send  in  the  certificates 
on  behalf  of  the  handler. 

The  committee  should  be  authorized 
to  recommend  for  the  Secretary's 
issuance,  regulations  requiring  that 
potatoes  transported  by  motor  vehicle  or 
any  other  means  be  accompanied  by  a 
copy  of  the  inspection  certificate  issued 
thereon  or  by  other  approved  evidence 
of  inspectioiL  Such  certificate  or 
docimient  shall  be  surrendered  to  such 
authority  as  may  be  designated.  The 
committee  is  authorized  under  the 
proposed  order  to  administer  its  terms 
and  provisions  and  this  procedure 
would  enable  the  committee  to  apply  the 
regulations  in  connection  with  the 
movement  of  potatoes  through  any 
compliance  check  points  which  may  be 
set  up  along  the  boundaries  of  the 
production  area. 

(g)  The  committee  should  have 
authority,  with  the  approval  of  the 
Secretary,  to  require  that  handlers 
submit  to  it  such  reports  and 
information  as  are  needed  to  perform  its 
functions.  It  is  difficult  to  anticipate 
every  type  of  report,  or  kind  of 
information,  which  the  committee  may 
need  in  administering  the  program,  but  it 
should  have  the  authority,  subject  to  the 
approval  of  the  Secretary,  to  request 
reports  and  information  if  needed,  of  the 
t3^  set  forth  in  the  proposed  order.  At 
the  hearing,  witness  testimony  modified 
the  information  collection  list  to  include 
information  on  the  number  of  acres  by 


/  Vol  54.  No.  19  /  Tae»d«y.  ]mimaij  81.  IMQ  /  ftopotad  Ralw 


variety  •nd  ■pproximato  datat  pUotad. 
Such  Infonnation  wtMild  provida  tba 
ooaunittaa  with  (ha  data  naeataary  to 

I  halp  formulata  its  markating  policy  and 
raconmand  a  budget  and  aaaaasment 
rata  by  aikabllng  mora  accurate 
productioa  forecaata. 

Tba  record  evidence  la  thai  in  the 
normal  courae  of  busineaa.  handlera 
have  the  oeceaaary  informaiion  in  their 
poaaesaioo  and  baaed  on  the  experience 
of  similar  orders  now  in  effect,  the 
requirement  that  they  furnish  it  to  the 
committee  in  the  form  of  reports  should 
not  constitute  an  undue  burden.  Reports 
are  needed  by  the  committee  for  such 
purpoaaa  as:  Collecting  assessments; 
collecting  statistical  data  for  use  in 
marketing  policy  development  and 
recommendations  for  regulations;  and 
determining  whether  handlers  are 
complying  with  order  requirements. 

Reports  furnished  to  the  committee 
should  be  submitted  in  such  manner  and 
at  such  times  as  the  committee,  with 
approval  of  the  Secretary,  may 
designate.  Such  reporting  procedures 
should  be  in  accord  with  the  needs  and 
requirements  of  the  committee  which 
are  essential  to  administration  of  the 
order  bacauae  changing  conditiona  may 
warrant  changes  in  the  forms  and 
methods  of  reporting. 

Since  it  is  possible  that  a  question 
may  arise  with  r«>iipect  to  compliance 
with  the  proposed  order,  each  handler 
should  maintain  complete  records  of  the 
handling  and  disposition  of  potatoes  for 
a  period  of  not  less  than  two  jreara  after 
the  end  of  each  crop  yeer. 

In  order  to  determine  handlers' 
compliance  with  the  proposed  order  and 
regulationa  Issued  thereunder,  th* 
-  committee  with  approval  of  the 
Secretary  should  be  authorized  to 
preacribe  through  rulea  and  regulatioru. 
the  kinds  of  records  and  documenta 
which  shall  be  maintained  by  each 
handler  with  respect  to  eech  sale  of 
potatoes.  Such  authorization  should 
include  authority  for  requiring  proof  or 
evidence  of  sale  for  each  lot  of  potatoes 
sold,  including  the  date  of  sale,  the  name 
of  the  buyer,  the  quantity,  price,  grade 
and  size,  the  buyer's  confirmation  and 
record  of  peyment.  and  other  pertinent 
information  which  may  be  required  by 
the  oommittee.  Thia  information  should 
be  available  for  inapectioo  by  an 
authorized  agent  of  the  committee  or  the 
Secretary. 

All  reporta  and  reoorda  submitted  for 
committee  use  by  handlers  shall  remain 
confidential  and  be  disclosed  to  none 
other  than  persons  euthorizad  by  the 
Secretary  except  aa  required  by  law. 
Such  reporta  would  become  part  of  the 
committee's  and  the  Secretary's  records. 
Any  reported  information  released  to 


the  industry  sbonld  b«  oa  a  oompoaite 
basis,  and  no  informatkn  shooid  be 
releaaad  under  the  Act  that  would 
diacloaa  either  the  identity  of  an 
individual  handler  or  that  paraon'a 
operations. 

(h)  No  handler  should  be  permitted  to 
handle  potatoes,  the  handling  of  which 
is  prohibited  by  the  proposed  order  or 
by  regulations  isaoed  under  the 
propped  order.  If  the  program  is  to  be 
effective,  compliance  with  ita 
requirements  is  essential  and  no 
handler  should  be  permitted  to  evade 
any  of  its  provisions  Any  such  evasion 
on  the  part  of  even  one  handler,  could 
be  demoralizing  to  those  handlera  who 
are  in  compUance  and  would  tend  to 
impair  the  effective  operation  of  the 
program. 

liie  Notice  of  Hearing  included  e 
second  paragraph  in  i  949.81  which 
pertained  to  the  committee's  authority  to 
inapect  handler  recorda  for  compliance 
purpoaes.  However,  this  authority  is 
provided  in  the  provision  of  the 
proposed  order  regarding  reports  and 
recordkeeping  (I  949.80).  and  therefore  it 
should  be  deleted  from  1 949.61  as 
redundant  and  unnecessary. 

(i)  The  provisions  of  il  949.82  through 
949.92  of  the  order  as  contained  in  the 
Notice  of  Hearing  and  hereinafter  set 
forth  in  tba  recommended  order,  are 
common  to  marketing  agreements  and 
orders  now  operating.  All  such 
provisions  are  Incidental  to  and  not 
inconsistent  with  the  Act  and  are 
necessary  to  effectuate  the  other 
provisions  of  the  recommended 
marketing  order  and  marketing 
agreement  and  to  effectuate  the 
declared  policy  of  the  Act.  The  record 
evidence  supports  inclusion  of  each 
such  provision  aa  proposed  in  the  Notice 
of  Hearing,  with  the  exception  of 
I  949.84  aa  diacuaaed  below.  Thoae 
provisions  which  are  applicable  to  both 
the  OMrkating  agreement  and  the 
marketing  order,  identified  by  section 
number  and  heading  are  aa  foUowa: 
I  940  82  Right  of  the  Secretary;  I  949.84 
Termination  or  suspension;  |  949.85 
Proceedings  after  termination:  i  949.86 
Effect  of  termination  or  amendment 
I  949.87  Duration  of  immuniUea:  i  949.88 
Agents:  |  949^9  DerogaUon:  |  949.90 
Personal  liability;  i  949.91  SeparabOity: 
and  I  949.92  Amendments.  Those 
provisions  applicable  to  the  marketing 
agreement  only  are:  |  949.97 
Counterparta;  I  949.98  Additional         , 
Partiea;  and  |  949.99  Order  with 
marketing  agreement 

The  order  should  provide  that  the 
Secretary  conduct  a  periodic  referendum 
every  six  years  with  the  initial 
referendum  conducted  within  six  years 


of  the  effective  date  of  the 
recommended  order. 

The  Secretary  of  Agriculture  has 
determined  that  continuance  referenda 
are  an  effective  means  for  ascertaining 
whether  producers  favor  continuance  of 
marketing  order  programa.  The  Art 
provides  that  the  Secretary  shall 
terminate  a  marketing  order  whenever, 
through  the  oooduct  of  a  referendum,  it 
is  indicated  that  a  majority  of  all 
producers  favor  termination  and  such 
majority  produced  more  than  50  percent 
of  the  commodity  for  market  during  a 
representative  period. 

Since  less  than  50  percent  of  all 
producers  usually  participate  in  a 
referendum,  it  is  difficult  to  determine 
overall  producer  supporl  or  opposition 
to  termination  of  an  order.  Thus,  to 
provide  s  bests  for  determining  whether 
producers  favor  continuance  of  the 
order,  authority  for  continuance 
referenda  sho\ild  be  included. 
Continuance  should  be  based  upon  the 
affirmative  vote  of  two-thirda  of  the 
producers  voting  or  producers  of  two- 
thirds  of  the  volume  of  potatoes 
represented  in  the  referendum. 

Hearing  testimony  favored  the 
concept  of  conducting  continuance 
referenda,  but  opposed  a  two-thirds  vote 
requirement  to  continue  the  marketing 
order.  It  was  stated  that  one-third  of  the 
industry  should  not  determine  the  fate  of 
the  program,  and  that  a  majority  vote 
would  be  more  equitable. 

The  Act  requires  that  in  the 
promulgation  or  amendment  of  a 
marketing  order,  at  least  two-thirds  of 
the  producers  voting,  by  number  or 
volume  represented  in  the  referendum, 
must  favor  the  issuance  or  amendment 
of  a  marketing  order.  Continuance 
referenda  requirements  are  based  on  the 
same  atandard  of  Induatry  support  The 
Secretary  would  consider  termination  of 
the  order  if  less  than  two-thirds  of  the 
producers  voting  in  the  referendum  or 
producers  of  less  than  two-thirds  of  the 
volume  of  potatoes  represented  in  the 
referendum  favor  continuance.  In 
evaluating  the  merits  of  continuance 
versus  termination,  the  Secretary  should 
not  only  consider  the  results  of  the 
referendum  but  also  should  consider  aU 
other  relevant  information  concerning 
the  operation  of  the  order  and  the 
relative  benefiU  and  disadvantages  to 
producers,  handlers  and  consumers  in 
order  to  determine  whether  continued 
operation  of  the  order  would  tend  to 
effectuate  the  declared  policy  of  the  Act 
In  this  regard,  in  the  event  of  an  adverse 
vote  by  producers  in  a  continuance 
referendum,  the  Secretary  may  aoHdt 
input  from  the  public  through  meetings, 
press  releases,  or  other  means. 
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In  any  event  section  8c(10HB)  of  the 
Act  requires  the  Secretary  to  terminate 
the  order  whenever  the  Secretary  finds 
that  ttie  majority  of  all  producers  favor 
termination,  and  that  such  majority 
produced  more  than  50  percent  of  the 
commodity  for  market  To  be  effective, 
termination  of  the  order  resulting  from 
any  referendum  should  be  announced  on 
or  before  the  last  date  of  the  then 
current  fiscal  year.  This  date  precedes 
the  beginning  of  the  committee's 
operations  for  a  new  fiscal  year  and  is 
considered  to  be  an  appropriate  time  to 
terminate  the  operations  oif  the  prograsL 

The  Secretary's  "Guidelines  for  Fhiit. 
Vegetable,  and  Specialty  Crop 
Mariceting  Orders"  provide  for  periodic 
referenda  to  allow  producers  the 
opportunity  to  indicate  their  stq>port  for 
or  rejection  of  a  marketing  order.  It  is 
the  position  of  the  Department  ttiat 
periodic  referenda  ensure  diat 
marketing  order  programs  continue  to  be 
accountable  to  producers,  obligate 
producers  to  evaluate  their  programs 
periodically,  and  involve  them  more 
closely  in  dwir  operation.  The  record 
evidence  supports  these  goals. 

Ridings  on  Briefs  of  interested  Parties 

At  the  conclusion  of  the  hearing  die 
Administrative  Law  Judge  fixed  June  1. 
1968,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs  based  upon  the  evidence  received 
at  the  hearing.  No  briefs  were  filed. 

General  Findings 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing,  and  the 
record  thereof,  it  is  found  that: 

(1)  The  marketing  agreement  and 
order,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  said  marketing  agreement  and 
order  regulate  the  handling  of  potatoes 
grown  in  the  production  area  in  the 
same  manner  as.  and  are  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  or  industrial  activity 
specified  in.  a  proposed  marketing 
agreement  and  order  upon  which  a 
hearing  has  been  held; 

(3)  llie  said  marketing  agreement  and 
order  are  limited  in  their  applicability  to 
the  smallest  regional  production  area 
which  is  practicable,  consistent  with 
carrying  out  the  declared  policy  of  the 
Act,  and  the  issuance  of  several  orders 
applicable  to  subdivisions  of  the 
production  area  would  not  effectively 
carry  out  the  declared  policy  of  the  Act 

(4)  There  are  not  differences  in  the 
production  and  marketing  of  potatoes 
grown  in  the  production  area  which 
make  necessary  difiierent  terms  and 


provisions  applicable  to  different  parts 
of  such  area;  and 

(5)  All  handling  of  potatoes  grown  in 
the  production  area,  as  defined  in  said 
maiketing  agreement  and  order,  is  in  the 
cmrent  of  interstate  or  foreign 
commerce  or  directiy  burdens,  obstructs, 
or  affects  sudi  commerce. 

List  of  Subjects  in  7  CFR  Part  949 

Marketing  agreements  and  orders, 
potatoes,  Texas,  New  Mexico. 

Recommended  Marketing  Agreement 
and  Order 

The  following  marketing  agreement 
and  order  are  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out  lliose 
sections  identified  with  an  asterick  (*) 
apply  only  to  the  proposed  marketing 
agreement  and  not  to  the  proposed 
mariceting  order. 

Therefore,  Title  7.  Chapter  DC  is 
proposed  to  be  amended  by  adding  Part 
949  to  read  as  follows: 

PART  M9-IRISH  POTATOES  GROWN 
IN  THE  HIGH  PLAINS  AREA  OF  TEXAS 
AND  NEW  MEXICO 

Definitiaiis 


Sec. 

949.1 

Secretary. 

949.2 

Act 

949.3 

Person. 

949.4 

Production  area. 

949.5 

Potatoes. 

949.6 

Seed  potatoes. 

949.7 

Handler. 

949.8 

Handle  or  ship. 

949.9 

Producer. 

949.10 

Fiscal  period 

949.11 

Committee. 

949.12 

Grade,  size  and  maturity. 

949.13 

Varieties. 

949.14 

Pack. 

949.15 

Container. 

949.17 

District 

949.18 

Export 

Conunittae 

949.20 

Establishment  and  memliership. 

949.21 

Alternates. 

94gj!2 

Tenn  of  office. 

949.23 

Districto. 

949.24 

Redistricting  and  reapportionment 

949.25 

Nominations. 

949.26 

Selection. 

949.27 

Failure  to  nominate. 

949.28 

Acceptance. 

949.29 

Vacancies. 

949.30 

Expenses. 

949.31 

Procedure. 

94932 

Powers. 

949.33 

Duties. 

949.40 

Expenses. 

949.41 

Budget 

949.42 

Assessments. 

949.43 

Accounting. 

Reseaichand 

949.48    Research  and  development        .. 

Regiiiatinn 

949.50  Mariceting  policy. 

949.51  Recommendations  for  regnlatioas. 

949.53  Issuance  of  r^nlations. 

949.54  Modification,  suspension  or 
termination  of  regolations. 

949.55  Handling  for  special  purposes. 


949.60    Inspection  and  certificatiaG. 


Reports  aadl 

949  JO    Reports  and  recordkeeping. 

Compfiance 

949.81  Compliance. 

Miscellaneous  Provisioos 

949.82  Right  of  die  Secretary. 

949.84  Termination  or  suspension. 

949.85  Proceedings  after  termination. 

949.86  Effect  of  termination  or  amendment 

949.87  Duratioa  of  immunities. 

949.88  Agents. 
9tSJB8  Derogation. 

949.90  Personal  liability. 

949.91  Separability. 

949.92  Amendments. 


Mnicelnig  i 

949.97    Counterparts. 

949.96    Additional  parties. 

949S9    Order  with  marketing  agreement 

Andiarity:  Sec.  1-19. 48  SUt  31.  as 
amended;  7  U.S.C  801  et  seq. 

Definitions 

S  949.1    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  Department  of 
Agriculture  who  has  been  delegated,  or 
who  may  hereafter  be  delegated  the 
authority  to  act  for  the  Secretary. 

S949.2    Act 

"Act"  means  Public  Act  No.  10, 73d 
Congress,  as  amended  and  as  reenacted 
and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [Sec.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C.  601  etseq.]. 


§949.3 

"Person"  means  an  individual 
partnership,  corporation,  association,  w 
any  other  business  unit 

§949.4    ProductfcMi  area. 

"Production  area"  means  the  counties 
of:  Bailey,  Briscoe,  Castro,  Cochran. 
Dallam,  lionley,  Deaf  Smith.  Floyd. 
Gaines.  Hale,  HaU,  Hartley,  Hockley. 
Lamb,  Lubbock.  Motiey,  Oldham, 
Parmer,  Swisher,  Terry,  and  Yoakum 
located  in  the  State  of  Texas,  and  the 
counties  of  Chaves,  Curry,  De  Baca. 
Eddy.  Guadalupe,  Lea,  Roosevelt 


BEST  COPY  AVAILABLE 


f9imwl  R>gbtf  /  Vol.  S4.  No.  19  /  Tu— day.  jMUMy  81.  1969  /  Propoted  Rulw 


F<det«l  RiMet  /  Vol  54.  No.  19  /  Tue»day.  January  31.  1969  /  Proposed  Rules 4«2» 


Torranc*.  Union,  and  Quay  looatad  in 
Um  Statt  of  New  Maxioa 

IMtiS    ^DlBlan. 

"Polatoes"  meant  and  includes  all 
varieties  of  Solanum  tuberosum, 
comaionly  known  as  Irish  potatoes, 
grown  in  the  productioo  area. 


"Seed  potatoes"  or  "seed"  means  any 
potatoes  have  been  certified  by  the 
official  seed  certification  agency  of  the 
States  of  Texas  or  New  Mexico,  or  other 
seed  certification  agencies  recognised 
by  the  Secretary,  and  which  bear  the 
official  tags,  seals,  or  other  appropriate 
identification  Indicating  such 
certification. 


|MIl7 

"Handler"  is  synonymous  with 
"shipper"  and  means  any  person,  except 
a  common  or  contract  carrier  of 
potatoes  owned  by  another  person,  who 
handles  potatoes  or  causes  potatoes  to 
be  handled. 


"Handle"  or  "ship"  means  to  grade, 
package,  sell,  transport  or  in  any  other 
way  to  place  potatoes  growm  in  the 
production  area,  or  cuase  such  potatoes 
to  be  placed,  in  the  ctirrent  of  commerce 
within  the  production  area  or  between 
the  production  area  and  any  point 
outside  thereof.  Such  term  shall  not 
include  the  transportation,  sale,  or 
delivery  within  the  production  area  of 
field-run  potatoes  to  storage  or  to  a 
person  for  the  purpose  of  having  such 
potatoes  prepared  for  market. 


|MM 

"Producer"  is  synonymous  with 
"grower"  and  means  any  person 
engaged  in  s  proprietary  capacity  in  the 
production  of  potatoes  for  market. 


|M«.10 

"Fiscal  period"  means  the  12-month 
period  beginning  on  June  1  end  ending 
May  31  of  the  following  year,  or  such 
other  period  that  may  be  recommended 
by  the  committee  and  approved  by  the 
Secretary. 


IMtlll 

"Committee"  means  the 
administrative  committee  known  as 
Texas-New  Mexico  Potato  Committee 
established  pursuant  to  |  949.20. 

|Mt.ia    Qrsda.  stea  and  maturity. 

"Grade"  means  anv  of  the  officially 
established  grades  of  potatoes,  "Size" 
means  any  of  the  officially  established 
sizes  of  potatoes,  and  "Maturity"  means 
any  of  the  stages  of  development  or 
condition  of  the  outer  skin  (epidermis)  of 


potatoes,  as  defined  in  the  United  States 
Standards  for  Potatoes  issued  by  the 
United  States  Department  of  Agriculture 
[11  51.1540  to  51.1550,  inclusive  of  this 
tiUe],  including  amendments, 
modifications,  or  variations  thereof,  or. 
such  other  grades,  sizes,  and  maturities 
as  may  be  recommended  by  the 
committee  and  approved  by  the 
Secretary. 


I  Mills    Va 

"Varieties"  means  all  classifications 
or  subdivisions  of  Irish  potatoes 
according  to  those  definitive 
characteristics  now  or  hereafter 
recognized  by  the  United  States 
Department  of  Agriculture. 


IMiiia 

Tack"  means  a  quantity  of  potatoes 
in  any  type  of  container,  which  falls 
within  specified  weight  limits,  numerical 
limits,  grade  limits,  size  limits,  or  any 
combination  of  these  recommended  by 
the  committee  and  approved  by  the 
Secretary. 


IMtilS 

"Container"  means  a  sack,  bag,  crate, 
box.  basket,  barrel,  or  bulk  load  or  any 
other  receptacle  used  in  the  packaging, 
transportation,  sale  or  other  handling  of 
potatoes. 


|Mli17 

*District"  means  each  of  the 
geographic  divisions  of  the  production 
area  initially  established  pursuant  to 
1 949.23  or  as  reestablished  pursuant  to 
1946.24. 

I94t.1t    Eaport. 

"Export"  means  the  shipment  of 
potatoes  to  any  destination  which  is  not 
within  the  SO  SUtes.  or  Uie  District  of 
Columbia,  of  the  United  States. 

Committae 


|t4t.20 

(a)  There  is  hereby  established  a 
committee,  consisting  of  11  members,  to 
administer  the  terms  and  provision  of 
this  part.  Six  members  shall  be 
producers,  4  members  shall  be  handlers, 
and  1  shall  be  a  public  member.  Each 
committee  member  shall  have  an 
alternate  who  shall  have  the  same 
qualifications  as  the  member. 

(b)  Each  member,  other  than  the 
public  member,  shall  be  an  individual 
who  is,  prior  to  selection  and  during 
such  term  of  office  (1)  a  resident  of  the 
production  area,  and  (2)  a  producer  or 
handler,  or  an  officer  or  employee  of  a 
producer  or  handler. 

(c)  Four  members  shall  be  producers 
fit)m  District  1  and  2  members  shall  be 
producers  from  District  2.  Three 


members  shall  be  handlers  from  District 
1  and  1  member  shall  be  a  handler  from 
District  2.  Any  person  who  operates  in 
more  than  one  district  or  is  engaged  in 
both  producing  and  handling  potatoes 
shall  elect  one  classification,  and  one 
district  from  which  to  be  represented  on 
the  committee. 

(d)  The  public  member  shall  be  a 
resident  of  the  production  area  and  be 
neither  a  producer  nor  a  handler  and 
shall  have  no  direct  financial  interest  in 
the  commercial  production,  financing, 
buying,  packing  and  marketing  of 
potatoes,  except  as  a  consumer,  nor 
shall  such  person  be  a  director,  officer 
or  employee  of  any  firm  so  engaged. 

|t4t.21    AllarnliB. 

An  alternate  member  of  the  committee 
shall  act  in  the  place  and  stead  of  the 
member  for  whom  such  person  is  an 
alternate,  during  such  member's  absence 
or  when  designated  to  do  so  by  such 
member.  In  the  event  both  a  member  of 
the  committee  and  that  member's 
alternate  are  unable  to  attend  a 
committee  meeting,  the  member,  the 
alternate,  or  the  committee,  in  that 
order,  may  designate  another  alternate 
from  the  same  district  and  the  same 
classification  (handler  or  producer)  to 
serve  in  such  member's  stead.  In  the 
event  of  the  death,  removal  resignation, 
or  disqualification  of  a  member,  that 
member's  respective  altenate  shall  serve 
until  a  successor  of  such  member  is 
selected  and  has  qualified.  The 
Committee  may  request  the  atiendance 
of  alternates  at  any  or  all  meetings, 
notwithstanding  and  expected  or  actual 
presence  of  the  respective  members. 

8t4t.22    Term  of  office. 

(a)  Except  as  othenvise  provided  in 
paragraph  (b)  of  this  section,  the  term  of 
office  of  committee  members  and  their 
respective  alternates  shall  be  for  three 
years  and  shall  begin  as  of  January  1 
and  end  the  last  day  of  December  or  for 
such  other  three-year  period  as  the 
committee  may  recommend  and  the 
Secretary  approve.  Members  and 
alternates  shall  serve  in  such  capacity 
for  the  portion  of  the  term  of  office  for 
which  they  are  selected,  and  until  their 
respective  successors  are  selected.  No 
member  or  alternate  may  serve  more 
than  two  consecutive  terms  on  the 
committee  unless  specifically  exempted 
from  this  requirement  by  the  Secretary. 

(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  as 
soon  as  possible  after  the  effective  date 
of  this  subpart.  As  determined  by  the 
Secretary,  approximately  one-third  of 
the  initial  committee  members  and 
alternates  shall  serve  for  a  one-year 


term  and  appnudmately  one-third  of  the 
initial  committee  members  and 
alternates  shall  serve  for  a  two-year 
term.  The  remainder  of  the  initi^ 
committee  members  and  alternates  shall 
serve  for  a  three-year  term.  Those 
member  serving  initial  terms  of  one  year 
or  less  may  serve  two  additional, 
consecutive  three-year  tenns. 


|t4t,2S    DIMfteta. 

To  determine  a  basis  for  selecting 
committee  members,  the  following 
districts  of  the  production  area  are 
hereby  initiaUy  established: 

District  1:  AJl  prodnction  area 
counties  located  within  the  State  of 
Texas  and; 

/Vstn'cf  2r  All  production  area 
counties  located  within  the  State  of  New 
Mexico. 

f  V4V.Z4    neawinciing  ano 


At  least  every  five  years  die 
committee  shall  review  the  geographic 
distribution  of  potato  production  in  the 
production  area  and,  if  warranted, 
recommend  to  die  Secretary  the 
reapportionment  of  members  among 
districts,  and  the  reestablishment  of 
districts  within  the  production  area.  In 
recommending  any  such  changes,  the 
Committee  shall  ^ve  consideration  to: 

(a)  Shifts  in  potato  acreage  wiAin  the 
districts  and  within  the  production  area 
during  recent  years: 

(b)  The  importance  of  new  pitMhiction 
in  its  relation  to  existing  districts; 

(c)  The  equitable  relationship  of 
committee  membership  and  districts; 
and 

(d)  Other  relevant  factors.  No  change 
in  districting  or  in  apportionment  of 
members  within  di^ricts  may  become 
effective  less  than  30  dajrs  prior  to  the 
date  on  which  terms  of  office  begin  each 
year  and  no  recommendations  for  such 
redistiicting  or  reapportionment  may  be 
made  less  than  6  months  prim  to  such 
date. 

St4t.2S   Nomlnationa. 

(a)  Initial  members.  The  nomination 
process  for  the  initial  committee  shall  be 
conducted  by  the  Secretary.  The 
nominations  for  each  of  the  6  initial 
producer  and  4  initial  handler  members 
of  the  committee,  togethei  with  the 
nominations  for  the  initial  alternate 
members  for  each  position,  shall  be 
made  as  soon  as  practicable  after  the 
effective  date  of  this  subpart  The 
nominee  for  the  initial  public  member 
shall  be  submitted  to  the  Secretary -not 
later  than  90  days  after  the  first  meeting 
of  the  committee. 

(b)  Successor  members.  (1)  The 
committee  shall  bold  or  cause  to  be  held 


not  later  than  October  1  of  each  year,  or 
such  other  date  as  may  be  specified  by 
die  Secretary,  a  meeting  or  meetings  of 
producers  and  handlers  in  each  distiict 
for  the  purpose  of  designating  at  least 
one  nominee  for  each  position  as 
member  and  for  each  position  as 
alternate  member  of  the  committee.  In 
the  alternative,  die  committee  may 
conduct  nominations  by  mail  in  a 
manner  recommended  by  die  committee 
and  approved  by  die  Secretary. 

(2)  The  names  of  nominees  shall  be 
submitted  to  the  Secretary  at  such  time 
and  in  such  manner  and  form  as  may  be 
prescribed; 

(3)  Only  producers  may  participate  in 
designating  producer  nominees  and  only 
handlers  may  participate  in  designating 
handler  nominees  to  the  committee: 

(4)  Only  producers  and  handlers  «^o 
are  present  at  such  nomination 
meetings,  or  represented  at  such 
meetings  by  a  duly  authorized 
employee,  may  participate  in  the 
nomination  and  election  of  nominees  for 
members  and  their  alternates. 

(5)  Any  person  who  operates  in  mora 
than  one  district  or  is  engaged  in  bodi 
producing  and  h«nHling  potatoes  shall 
elect  the  claasification.  and  the  district 
in  which  to  participate  in  designating 
nominees. 

(6)  Regardless  of  the  number  of 
districts  in  which  a  person  produces  or 
handles  potatoes,  such  persons  are 
entided  to  cast  only  one  vote  for  each 
position  to  be  filled  in  the  district  and 
classification  in  which  the  person  is 
eligible  and  elects  to  vote  in  designating 
nominees  for  committee  members  and 
alternates.  Such  vote  would  be  cast  on 
behalf  of  the  voter,  the  voter's  agents, 
subsidiaries,  affiliates,  and 
representatives. 

(c)  The  public  member  shall  be 
nominated  by  the  members  of  die 
committee.  "Hie  committee  may 
establish  procedures  for  receiving 
names  of  persons  to  be  considered  for 
nomination  as  the  public  member.  The 
name  of  the  person  nominated  as  the 
public  member  shall  be  submitted  by  die 
incumbent  committee  to  the  Secretary 
by  November  1.  or  such  other  date 
recommended  by  the  committee  and 
approved  by  the  Secretary,  of  the  year 
the  term  expires  together  with 
information  deemed  pertinent  by  the 
committee  or  as  requested  by  the 
Secretary. 

9»4t.as    SalscMon. 

Committee  memb^s  and  alternates 
shall  be  selected  by  the  Secretary  on  the 
basis  of  representation  provided  for  in 
{  948.20  or  as  modified  punuant  to 
§949.24. 


<t4t.27    FaluratDi 

If  nominations  are  not  made  widiin 
the  time  and  maimer  prescribed  in 
1 949.25.  the  Secretary  may,  without 
regard  to  nominations,  select  die 
-members  and  alternates  on  the  basis  of 
die  representation  provided  for  in 
i  9ttJ20  or  as  modified  pursuant  to 
§9tt.24. 


ft4t.2t 

Any  person  prior  to  selection  as  a 
member  or  alternate  member  of  die 
committee  shall  qualify  by  filing  with 
the  Secretary  a  written  acceptance 
within  die  time  period  specified  by  the 
Secretary  of  the  person's  willingness  to 
serve. 


§949.29    Vs 

To  fiU  any  vacancy  caused  by  the 
death,  removal,  resignation,  or 
disqualification  of  a  member  or 
alternate,  a  successor  for  the  uneiqitred 
term  may  be  selected  by  the  Secretary 
from  nominations  made  pursuant  to 
§  948.25,  frtmi  previously  unselected 
nominees  on  the  current  nominee  list  or 
from  other  eligible  persons. 

Members  and  alternates,  when 
serving  as  members  of  die  committee, 
shall  serve  without  compensation  bat 
shall  be  reimbursed  for  such  expenses 
authorized  by  die  committee  and 
necessarily  incurred  by  them  in 
attending  committee  meetings  and  in  die 
performance  of  their  duties  under  this 
part  Provided,  that  the  committee  at  its 
discretion  may  request  the  attendance  of 
one  or  more  alternates  at  any  or  all 
meetings  notwithstanding  the  expected, 
or  actual,  presence  of  the  respective 
members  and  may  pay  expenses  as 
aforesaid. 

§949131    Procedure. 

(a)  A  majority  of  all  members  of  the 
committee  shall  be  necessary  to 
constitute  a  quorum  or  to  pass  any 
motion  or  approve  any  committee 
action. 

(b)  The  committee  may  provide  for  the 
members  thereof,  including  the  alternate 
members  when  acting  as  members,  to 
vote  by  mail  telegraph,  telephone,  or 
other  means  of  communication, 
provided  diat  any  such  vote  cast  orally 
shall  be  confirmed  prompdy  in  writing. 
If  any  assonbled  meeting  is  held  all 
votes  shall  be  cast  in  person. 


§949.32 

The  committee  shall  have  the 
following  powers: 

(a)  To  administer  the  provisions  of 
this  subpart  as  specified  herein: 
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(b)  To  make  rules  and  ragulaUofts  to 
•ffactuate  th«  ttnot  and  provialona  of 
thia  subpart: 

(c)  To  racaiva.  invattigala,  and  rtport 
to  tlia  Sacratary  complainta  of  vtolation 
(tf  tha  provialona  of  thla  part:  and 

(d)  To  racommand  to  tha  Sacratary 
amandmanta  to  thia  part 


Tha  oommittaa  ahall  hava.  anons 
othars,  tha  following  dutlaa: 

(a)  Aj  aoon  at  practicable  after  tha 
beginning  of  each  term  of  office,  to  meet 
and  organise,  to  aelect  a  chairman  and 
such  othar  ofRcara  aa  may  ba  neoeaaary. 
to  aalact  subcommittaaa.  to  adopt  auch 
rulaa.  ragulatlona,  and  bylawa  for  tha 
condiict  of  Ita  buaineaa  aa  it  deams 
neoeaaary.  and  to  recommend  nomineea 
for  tha  public  mambar  and  alternate: 

(b)  To  act  aa  Intennedlary  between 
tha  Sacratary  and  any  producer  or 


(c)  To  furaiah  to  tha  Sacratary  auch 
available  Information  aa  may  be 
reqtiaatad: 

(d)  To  appoint  auch  employees, 
aganta.  and  repraaentativea  aa  it  may 
deem  necessary,  to  determine  tha 
compensation  and  define  the  dutiea  of 
each  such  persoa  and  to  protect  the 
handling  of  committee  funda. 

(a)  To  inveatigata  from  time  to  time 
and  to  aaaambla  data  on  the  growing, 
harvaatlng,  ahipping.  and  marketing 
conditlona  with  respect  to  potatoes: 

(f)  To  recommend  research  and 
development  pro)ecta  to  tha  Secretary  in 
accordance  with  thia  part 

(g)  To  notify  handlers  of  each  maatlng 
of  the  oommittea  to  oonalder 
recommendationa  for  ragulatlona  and  of 
all  regulatory  actiona  taken,  and  to 
provide  auch  notification  to  producers 
through  appropriate  news  releaaea  or 
such  other  means  as  may  be  available  to 
the  committee: 

(h)  To  give  tha  Secretary  tha  same 
notice  of  meetings  of  the  committee  and 
ita  subcommittaa(a)  aa  la  given  to  Ita 
mambara: 

(I)  To  prepare  a  marketing  policy; 

(i)  To  keep  minutea.  booka.  and 
records  which  clearly  reflect  all  of  the 
acts  and  tranaactiona  of  tha  committee. 
Such  minutes,  books,  and  records  shall 
ba  sub|ect  to  examination  at  any  time 
by  the  Sacratary  or  tha  Secretary's 
authortxad  agent  or  representative. 
Mintuea  of  each  committee  meeting 
shall  ba  reported  promptly  to  tha 
Secretary: 

(k)  Prior  to  tha  beginning  of  each 
flacal  period,  to  submit  to  the  Secretary 
a  budget  of  protected  income  and 
axpenaes  for  such  fiscal  period,  together 
with  a  report  thereon: 


(1)  To  prepare  periodic  atatementa  of 
tha  financial  operationa  of  tha 
committee  and  to  make  copiea  of  each 
such  atatamant  available  to  produoers 
and  bandlars  for  examination  at  the 
offloe  of  tha  committee: 

(m)  To  prepare  and  submit  to  tha 
Secretary,  an  annual  report  and  make  a 
copy  available  to  each  producer  and 
grower  who  requests  it.  Thia  annual 
report  ahall  contain  at  leaat 

(1)  A  complete  review  of  tha 
regulatory  operationa  during  tha  flacal 
period: 

(2)  An  appraisal  of  the  effect  of  such 
regulatory  operationa  upon  tha  potato 
induatry;  and 

(S)  Any  recommendationa  for  changea 
In  tha  program. 

(n)  To  cauaa  the  booka  of  the 
committee  to  be  audited  by  a  certified 
public  accountant  at  least  once  each 
Bacal  period  and  at  such  other  times  as 
the  committee  may  deem  neceaaary  or 
aa  the  Secretary  mav  request  Hie  report 
of  such  audit  ahall  ahow  the  receipt  and 
expenditure  of  funds  collected  pursuant 
to  thia  part  Two  copies  of  such  report 
shall  be  fumiahed  to  the  Secretary.  A 
copy  of  each  auch  report  ahall  ba  made 
available  at  tha  principal  office  of  the 
committee  for  Inspection  by  producera 
and  handlers:  however,  confidential 
information  shall  be  removed  from  the 
report  and 

(o)  To  consult  cooperate,  and 
exchange  information  with  other 
markethig  order  committeea  and  other 
Individuals  or  agencies  In  connection 
with  all  proper  activitiea  and  obtectivea 
under  thia  part 


The  committee  la  authorind  to  incur 
such  axpenaea  aa  tha  Secretary  may  find 
are  reasonable  and  Ukelv  to  be  incurred 
during  each  flacal  period  for  its 
maintenance  and  functioning,  and  for 
purpoaea  determined  to  be  appropriate 
for  adminiatration  of  thia  part  Handlers 
ahall  ahare  axpenaea  upon  tha  basia  of  a 
flacal  period  Bach  handler's  share  of 
such  expenses  shall  be  proportionate  to 
the  ratio  between  the  total  quantity  o( 
potatoes  handled  by  such  handler  as  the 
flrst  handler  thereof  during  a  flacal 
period  and  the  total  quantity  of  potatoea 
Handled  by  all  handlers  as  flrst  handlers 
thereof  during  such  flacal  period. 


|MM1 

Sixty  daya  prior  to  tha  beginning  of 
each  fiscal  period,  or  at  such  other  time 
as  may  be  specified  by  the  Secretary, 
the  committee  shall  prepare  an 
estimated  budget  of  Income  and 
expenditures  necessary  for  Its 
administration  of  thia  part  The 


committee  may  recommend  a  rate  of 
assessment  calculated  to  provide 
adequate  funds  to  defray  its  proposed 
expenditures.  The  committee  shall 
submit  such  budget  to  the  Secretary 
with  an  accompanving  report  showing 
the  basis  tot  its  calculationa.  An 
amended  budget  may  ba  submitted  aa 
provided  in  1940.42(0). 


(a)  The  funda  to  cover  the  committee'a 
expeoses  shall  be  acquired  by  the 
levying  of  aaaeaaments  upon  handlers  as 
provided  in  this  aubpart  or  from 
vohmtary  oontribationa  for  pro)ect8 
pursuant  to  1 940.48.  Each  person  who 
first  bandies  potatoea  under  thia  part 
ahall  pay  aaaeaaments  to  the  committee 
whid)  aaaeaaments  shall  be  In  payment 
of  such  handler's  pro  rata  ahare  of  the 
committee's  expenses. 

(b)  Asaeaamenta  ahall  be  levied  upon 
handlers  at  rates  aatabliahed  by  the 
Secretary.  Such  ratea  may  be 
eatabUabed  upon  the  basis  of  the 
committee's  budget  recommendationa. 
and  other  available  information.  Such 
rates  may  be  applied  to  specified 
containers  used  in  the  production  area. 

(c)  At  any  time  during,  or  subsequent 
ta  •  given  fiscal  period  the  committee 
may  recommend  the  approval  of  an 
amended  budget  and  an  increase  in  the 
rate  of  aaaessment  Upon  the  basis  of 
such  recommendations,  or  other 
available  information,  the  Secretary 
may  approve  an  amended  budget  and 
increase  tha  aatabliahed  rate  of 
asaesament 

(d)  The  payment  of  aaaessments  for 
the  maintenance  and  functioning  of  the 
committee  may  be  required  under  thia 
part  throughout  the  period  it  is  in  effect 
irrespective  of  whether  particular 
provisions  thereof  are  suspended  or 
become  inoperative. 

(e)  The  committee  may  impose  a  lata 
payment  charge  or  an  interest  charge  on 
any  handler  who  fails  to  pay  any 
aaaessment  in  a  timely  maimer.  Such 
time  and  the  rates  shall  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

(f)  In  order  to  provide  funds  for  the 
adiministration  of  this  part  before 
sufficient  operating  income  la  available 
bom  assessments,  the  committee  may 
accept  advance  assessments  and  may 
also  borrow  money  for  such  purpose. 
Advance  assessments  received  from  a 
handler  shall  be  credited  toward 
assessments  levied  againat  that  handler 
during  the  fiscal  year. 

(a)  If.  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
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expenses  Incurred,  such  excess  shall  be 
accounted  for  in  accordance  with  one  of 
the  following: 

(1)  If  such  excess  is  not  retained  in  a 
reserve,  aa  provided  In  subparagraph  (2) 
of  this  paragrairii.  It  shall  be  retoided 
proportionately  to  die  persons  bom 
whom  it  was  collected. 

(2)  The  committee,  with  the  approval 
of  the  Secretary,  may  carry  over  such 
excess  into  subsequent  fiscal  periods  as 
s  reserve:  Provided,  That  die  reserves 
are  less  dian  aniroximately  two  fiscal 
period's  expenses.  Such  reserve  funds 
may  be  used  (i)  to  defray  expenses, 
during  any  fiacal  period,  prior  to  the 
time  aaaeasment  income  la  suCfident  to 
cover  such  expenser.  (ii)  to  cover 
deficits  incurred  during  any  fiscal  period 
when  aaaessment  income  is  less  than 
expenses;  (ill)  to  defray  e>q>enses 
incurred  during  any  period  when  any 
provisions  of  ^  part  an  su^iended  or 
are  inoperative;  (iv)  to  cover  necessary 
expenses  of  liqiddation  in  die  event  of 
termination  of  this  part  Upon  such 
termination,  any  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  diqKMed  of  in  audi 
manner  as  the  Secretary  may  determine 
to  be  appropriate.  To  the  extent 
practical  such  funds  shall  be  returned 
pro  rata  to  the  persons  from  whom  such 
funds  were  collected. 

(b)  All  funds  received  by  the 
cfMninittee  pursuant  to  the  provisions  of 
this  part  ahall  be  used  solely  for  the 
purposes  specified  herein.  "The  Secretary 
may  at  any  time  require  the  committee 
and  its  memben  to  account  for  all 
receipts  and  disbursements. 

(c)  Upon  the  removal  or  expiration  of 
the  term  of  office  of  any  member  of  the 
committee,  such  member  shall  account 
for  all  receipts  and  disbursements  and 
deliver  all  property  and  funds  in  such 
member's  possession  to  the  committee, 
and  shall  execute  such  assignments  and 
other  instruments  as  may  be  necessary 
or  appropriate  to  vest  in  the  commitiee 
full  tide  to  all  of  the  property,  funda,  and 
daims  vested  In  such  member  pursuant 
to  this  part 

(d)  Tlie  committee  may  make 
recommendations  to  the  Secretary  for 
one  or  more  of  the  memben  thereof,  or 
any  other  person,  to  act  as  a  trustee  for 
holding  records,  funds,  or  any  odier 
committee  property  during  periods  of 
suspension  of  this  subpart,  or  during  any 
period  or  periods  when  regulations  are 
not  in  effed  and.  upon  determining  sudi 
action  is  appropriate,  the  Secretary  may 
direct  that  such  person  or  persons  shall 
ad  aa  trustee  or  trustees  for  such 
committee. 


Reaeaicn  aod  Oevelopneiit 


The  committee,  with  die  approval  of 
the  Secretary,  may  establish  at  provide 
for  die  establishmisnt  of  production 
researdi.  maricedng  research,  and 
development  pri^ects,  not  including  paid 
advertising,  designed  to  assist  improve, 
or  promote  die  mariceting.  distribution, 
consumption,  or  efficient  podudion  of 
potatoes.  The  expenses  of  such  prelects 
shall  be  paid  from  funds  coUeded 
pursuant  to  i  940.42 

Regulatioa  - 

§940.50   Markatlng  polcy. 

Prior  to  beginning  of  each  fiscal  year, 
the  committee  shall  salMnit  to  the 
Secretary  a  report  aetting  fordi  its 
marketing  policy  tat  the  ensuing  season. 
Additional  reports  shall  be  submitted  if 
it  is  deemed  advisable  by  the  committee 
to  adopt  a  new  marketing  policy 
because  of  changes  in  tlw  demand  or 
sui^ly  situation  with  reaped  to 
potatoes.  The  committee  shall  publidy 
announce  the  submissicm  of  each  sudi 
marketing  policy  report  and  copies 
thereof  ^dl  be  avdlable  at  the 
nmimittee's  office  for  inspection  by  any 
producer  ot  any  handler.  In  determining 
each  sudi  marketing  policy  die 
committee  shall  give  due  consideration 
to  die  following: 

(a)  Supply  of  potatoes  by  grade,  size, 
quality,  and  maturity  in  the  production 
area; 

(b)  Estimates  of  supplies  of  potatoes 
in  the  production  area  and  in  competing 
areaa; 

(c)  Estimates  of  supplies  of  other 
competing  commodities; 

(d)  Market  prices  by  grades,  sizes, 
containera,  and  packs: 

(e)  Antidpated  mari^eting  problems; 

(f)  Level  and  trend  of  consumer 
income:  and 

(g)  Odier  relevant  factors. 

{040.51 


(a)  Whenever  die  committee's 
marketing  policy  considerations  deem  it 
advisable  to  regulate  the  handling  of 
any  variety  or  varieties  of  potatoes  in  a 
manner  provided  in  §§  940.53,  949.54,  or 
049.55  it  ahall  recommend  to  the 
Secretary  grade,  size,  quality,  maturity, 
or  pack  regulation,  or  any  combination 
thoeof,  or  amendment  thereto,  or 
modification,  suspension,  or  tennination 
thereof. 

(b)  In  arriving  at  its  recommendations 
for  regulation  pursuant  to  (a)  of  this 
section,  the  committee  shall  give 
consideration  to  current  information 
with  respect  to  the  factors  affecting  the 
aupply  and  demand  for  potatoes  during 


die  period  or  periods  when  it  is 
proposed  that  audi  regulations  should 
be  effective.  With  eadb  audi 
recommendation  for  regulation,  the 
committee  shall  submit  to  the  Secretary 
the  data  and  information  on  which  such 
recommendation  is  predicated  and  tudi 
other  available  information  as  the 
Secretary  may  request 


(a)  This  Secretary  ahall  issue 
regulations  on  the  tianHHng  of  potatties 
whenever  die  Secretary  finds  from 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  availaUe  information,  that  such 
regulation  would  tend  to  effectuate  the 
declared  policy  of  the  act  Such 
regulationa  may: 

(1)  Limit  the  handling  of  particular 
grades,  sizes,  qualities,  maturities,  or 
packs  of  any  or  all  varieties  of  potatoes, 
or  any  combination  tA  the  foregoing 
during  any  period. 

(2)  Limit  the  handling  of  particular 
grades,  sizes,  qualities,  maturities  or 
packs  of  potatoes  differendy,  for 
differrait  varieties,  for  different 
containers,  for  different  pedes,  tor 
different  purposes  under  1 9M J»S,  or  for 
any  combination  of  die  foregoing,  during 
any  period. 

(3)  Fix  the  size,  capadty,  weight 
dimensions,  padc  or  maildng  of  the 
container  or  containers  which  may  be 
used  in  the  packaging  or  handling  of 
potatoes,  or  both. 

(4)  Establish  in  terms  of  grades,  sizes, 
or  both,  minimum  standank  of  quality 
and  maturity  during  any  period  w^n 
season  average  prices  are  expected  to 
exceed  the  parity  level 

(b)  The  Secretary  shall  notify  the 
committee  of  eadi  regulation  issued 
pureuant  to  this  section.  The  committee 
shall  give  reasonable  notice  diereof  to 
handlers. 

(c)  Nothing  in  this  subpart  shall 
audiorize  any  regulation  eliminating 
shipment  of  potatoes  in  bulk. 

S940.54 


(a)  In  the  event  the  committee  at  any 
time  finds  diat  by  reason  of  changed 
conditions,  any  regulations  issued 
pursuant  to  8  9W.53  ahould  be  modified, 
suspended,  or  terminated,  it  shall  so 
recommend  to  the  Secretary. 

(b)  Whenever  the  Secretary  finds, 
from  the  recommendations  and 
information  submitted  by  the  committee 
or  from  other  available  information,  that 
a  regulation  should  be  modified, 
suspended,  or  terminated  with  reaped 
to  any  or  all  shipments  in  order  to 
effectuate  the  declared  policy  of  the  act 
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tht  S«cr«tary  •bail  nodify.  •uapand.  or 
tarainaU  uich  raguUtiaa.  If  tha 
8«cr«taiy  (Inda  thai  a  ragulalioa 
obatructs  or  doaa  not  taad  to  ■ffactuata 
tha  dadarad  policy  of  Ifaa  act.  tha 
Sacratary  ahaD  tuapand  or  tarmlnata 
such  rafulatioo.  On  tha  mom  kaais  and 
bi  Ilka  maooar  tha  Sacratary  nay 
tarmlnata  any  such  oodlflcatlon  or 
•uapanaioa 

(a)  Upon  tha  baais  of 
raconunandatlaaa  and  Information 
•ubmlttad  bv  tha  commlttaa.  or  othar 
•vallabla  bnormatloo.  tha  Sacratary. 
nay  modify,  raapand.  or  tarmlnata 
raqidfamanta  tai  aflact  pursuant  to 

I MM2  or  II MBJI  to  0«a83  bidaaiva. 
or  1 948.60  or  any  combinatiaa  tharaot 
to  (adhtata  handling  of  potatoaa  for 

(l)IUIiararcbafMr. 

(2)  Uvaalook  fsad: 

m  Expert 

(4)Saad: 

(5)  Potatoaa.  odiar  than  oattKM  saad. 
sold  to  a  produoar  aicfcssJTsly  for 

Clantbig  wMdn  spadilc  tsograpbic 
mits; 

(0)  Othar  pwpoaaa  rarnmmsariad  by 
tha  oooMtHtaa  aad  appro^sd  by  tba 
Sacratary. 

(b)  Tba  ooaruaittaa.  wUb  tba  approval 
of  tba  Sacratary.  shall  praacrlba  ivlas 
and  rsflattans  lo  prsvant  potatoaa 
handlad  pwsuani  to  this  saction  from 
antarini  tiada  channals  othar  than  those 
autbortead  by  ragnlatlons  and  by  auch 
r<iias  aa  may  ba  nacaaaary  and 
liiddaotal  iharata 

Ii 


(a)  During  any  pasted  bi  «vbkk  Ifaa 
handliog  of  potalaaa  la  nfulalad 
pursuant  to  II MBJJ  and  Mt4a^ 
inclusive,  no  handlar  shall  handle 
potalooa  unlaaa  such  potatoaa  ara 
Inspactad  by  an  authorised 
raprasantativa  of  tba  Padaral  or  a 
Fadaral-SUla  laapactian  Sanrloa  aad  ara 
covered  by  a  valid  Inapartton  oartiflcata. 
aKoept  wlian  radavad  of  audi 
requiiiBiiali  by  ||  MMC  Mgiae.  or 
O40.ao(b). 

(b)  Tba  rianaUfaa  OMy.  with  tba 
approval  oi  tha  OsMaUiy. 
requiring  baapactiaa  a*  I 
reaortad  or  rspackad  lali,  or  providing 
for  spadal  inspactioa  raquirsnaota  or 
relief  therefhioL  Such  ntlisa  awy  provide 
diatlnctloiia,  inaofar  as  practical. 

I  handling  at  ■*''rff^ng  point  and 
I  is  raoaMng  aMotata  within  the 


Identified  by  appropriata  seals.  < 
or  tags  to  ba  amxad  to  the  container  by 
the  handlar  andar  tba  direction  and 
suparvialoo  of  a  Padaral  or  Fadaral-State 
Inspector  or  tba  ooaBltlaa.  Master 
conUiassa  may  boar  tba  idaotificatioo 
instead  of  tha  iDdMdaai  eaalBlBan 
witUn  said  aastar  oaataiaar. 

(d)  taMofar  m  tba  raqoiramenta  of  thia 
sacttoB  asa  oonosmad.  tba  laaglh  af  llBM 
for  whM  aa  InspartloM  eartifleala  ia 
vabd  aay  ba  aatabttsbad  by  tba 
commlttaa  artth  tba  appaaval  af  tba 
Secretary. 

(e)  Wban  potatoaa  ara  Inspactad  la 
accordance  with  the  requiramants  of 
this  sactioo.  a  copy  olaack  inapactloa 
cartifloaia  iaaaad  shall  ba  awda 
svailabla  la  Iba  nti^ailttaa  Iqr  tba 
inapactloB  sarvioa. 

(1)  Tba  ooaiaiittaa  SMiy  lacwawfl 
anid  tba  Sacratary  aiay  require  that  no 
handlar  shall  traaaport  or  cause  tba 
transportation  of  potatoes  by  motor 
vehicle  or  by  other  meeas  unleaa  such 
shipment  is  armiapaiiiad  by  a  copy  of 
the  inapaotioa  oartiAcata  iaaaad  thereon. 
or  olbar  avldanca  of  inspactioa 
aooaptabia  to  Iba  SacMlaiy  such  aa  a 
Poaitiva  Lot  Idsndflcatlasi  staap.  to 
faidicala  that  saob  Inspartfain  baa  baao 
psrlorMsd  Sacb  oartiflcata  or  docuaMot 
shall  ba  sursndsMd  to  suob  autbority 
as  aiay  ba  daeignatad 


I 


and  raaorabaapbi 


(c)  Upoo  ranammandatloo  of  the 
ooiasBittaa  and  approval  by  the 
Secretary,  aa*  or  all  potatoaa  ao 
taapactad  and  osrtiflad  shall  ba 


oranaapaig. 

Upoo  requeat  of  the  committee,  made 
with  Iba  approval  of  the  Secretary,  each 
handler  shall  hvniah  to  tba  ooaunittae. 
lo  luch  manner  and  form  and  at  such 
time  aa  H  may  ptaeuibe.  sucb  rsporta 
and  othar  infbnnaHon  as  OMy  be 
naoaasaiy  foa  wa  aoanaitlaa  to  perfonn 
its  datiaa  under  thia  pod 

(a)  Such  reperta  OMy  indnda.  bat  ara 
not  nacaaaafily  Uniited  to.  the  foBowing: 

(1)  Tba  quantitiea  of  potatoaa  received 
by  variety  by  a  bandkr  daring  any  or  all 
parioda  of  a  saaaoa. 

(2)  The  quantities  disposed  of  by  tbe 
handler,  segregated  as  to  quantities 
sob)ad  lo  ragutation.  and  arbere 
neceaaary.  snpagatafl  as  to  typos  of 
outleta  and  apaeial  or  awdlflad 
rsgulstioas  appttoaMa  to  altanativa 
outlets,  and  baJuiting  quantities  not 
subbed  to  ragiilation; 

0)  Tha  data  of  each  such  dispositioo 
and  the  idantillcalion  of  tba  cairiar 
transporting  such  potatoaK 

(4)  bifonnatioo  eeeentlal  to 
tdentiflcatioo  of  anv  or  all  ipad&c 
quantltiaa.  lots,  aad  dispoaition  or 
potatoee  baadlad  uadar  II M0LU  to 
M9.&a.  iachiaisa.  «vbicb  may  iaeluda 
idenUflcatioa  of  iaapactiaB  oertlllcataa. 
exemptloa  osrtificataa.  oertiflcatea  of 


privilege,  or  other  appropriate 
identification,  ioduding  the  deatination 
of  eech  spedal  shipment,  where 
necessary. 

(b)  All  such  reports  shall  ba  be^d 
under  appropiiata  protective 
dassiflcatlaa  and  custody  by  tba 
committee,  or  duly  appointed  sipinysws 
thereot  so  that  tha  inficuiaation 
contained  therein  which  may  adveraely 
effect  tbe  coaipetitive  poaitioo  of  any 
handler  in  ral^oo  to  other  baadlers  will 
not  ba  disdoaad.  Compilations  of 
geneaal  leports  from  data  submitted  by 
handlers  is  authorlaad,  subbed  to  the 
prohibitioo  of  disdoaure  of  an  individual 
handlar  ideality  or  oparatloas. 

(c)  Bach  handler  shall  maintain  for  at 
least  2  snrraading  yaaia  such  reoorda 
end  docunasnts  oo  potatoes  received  by 
such  hnndler  aa  say  ba  naceeeary  to 
verify  reports  sabasittad  to  tbe 
committee  pursuaal  to  this  section. 

(d)  far  tbe  parpoee  of  essuring 
compUaaoe  with  reooadkaaping 
requirements  and  verifying  reports  of 
handlers.  Iba  Saoratafy  aad  the 
committee,  through  tbdr  duly  aotboriaed 
employaaa  or  agsata.  sbaU  have  aooeas 
to  any  ptaariaaa  wbare  opplicabie 
records  are  located,  and  where  potatoea 

reaaoaabia  baalnaaa  bwaa  shall  be 
permitted  to  insped  such  handler's 
premises  aad  any  potatoaa  bald  by  such 
handler  and  examine  any  and  all 
records  of  such  peraoaa  wMi  reaped  to 
matters  within  the  purview  of  Ibis  part. 


IMIlSI 

No  parsoD  thaH  handle  potatoes 
except  fai  conformity  with  the  provisions 
of  this  subpart  and  the  regulations 
Issued  thereunder. 


f MliU   ngMallhe 

Hm 


ibers  of  the  ooeuaittee 
(ladudiBg  suooaaaors  and  alternates) 
and  any  ageat  or  employee  appointed  or 
employed  by  the  committee  shall  be 
sub)ed  to  removal  or  suapanaion  by  the 
Secretary  at  any  tioM.  Each  sod  every 
order,  rs^ulatioa.  dadsion. 
detannioation  or  other  ad  of  the 
committee  shall  be  sub|ect  to  the 
oontinuiag  fight  of  the  Sacratary  to 
diaapprove  of  the  aama  at  any  Uma. 
Upaa  aach  dlaifftDvaL  tba  diaapproved 
acHoa  af  tba  nwaailttaa  abafl  ba  deemed 
nail  and  void.  sHOspt  as  lo  ads  done  in 

therewith  prior  to  such  dJeimpcoval  by 
dM  Secretary. 
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|MM4   Tannination or suspeneion. 

(a)  The  Secretary  may  terminate  or 
suspend  the  operation  of  any  or  aU  of 
the  provisions  of  this  part  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act 

(b)  Producer  referendum.  (1)  The 
Secretary  shall  terminate  io  accordance 
with  section  8(c)(ie)B  of  the  Ad.  the 
provisions  of  this  part  at  the  end  of  any 
fiscal  period  whenever  the  Secretary 
finds  that  such  termination  is  favored  by 
a  maiority  of  producers,  who  during  a 
representative  period,  as  determined  by 
tbe  Secretary  have  been  engaged  in  the 
production  of  potatoes  for  market 
Provided,  That  such  majority  has,  during 
such  representative  period,  produced  for 
market  more  than  fifty  percent  of  the 
volume  of  such  potatoes  produced  for 
market  Provided  fiurther.  That 
termination  shall  be  announced  before 
the  beginning  of  the  ensuing  fiscal 
period. 

(2)  The  Secretary  shall  condud  a 
referendum  every  sixtii  fiscal  year  with 
the  first  such  referendum  to  be 
conducted  within  6  years  from  the 
effective  date  of  this  section,  to 
ascertain  whether  continuance  of  this 
sul^Mrt  is  favored  by  producers.  The 
Secretary  may  terminate  tiie  provisions 
of  this  part  at  die  end  of  any  fiscal  year 
in  whidi  tbe  Secretary  has  found  that 
continaanoe  of  this  subpart  is  not 
favored  by  producers  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  potatoes  in  the 
production  area.  Sudi  termination  of  the 
part  shall  be  announced  on  or  before  tiie 
end  of  the  fiacal  year. 

(c)  The  provisions  of  this  part  shall  in 
any  event  terminate  whenever  the 
provisions  of  the  Ad  authorizing  them 
cease  to  be  in  effect 


|MM6   Precaadtoga after termtnatkuL 

(a)  Upon  the  termination  of  the 
provisions  of  this  part  the  then 
functioning  members  of  the  committee 
shall  continue  as  Joint  trustees  for  the 
purpose  of  liquidating  the  affairs  of  tfie 
committee  of  all  funds  and  profwrty  then 
in  the  possession  of  or  under  control  of 
the  committee,  induding  claima  for  any 
funds  unpaid  or  property  not  delivered 
at  the  time  of  such  termination.  Action 
by  said  trusteeship  shall  require  the 
concurrence  of  a  majority  of  the  said 
trustees. 

(b)  The  said  trustees  shall  continue  in 
such  capadty  until  discharged  by  the 
Secretary,  shall  from  time  to  time 
account  for  all  receipts  and 
disbursements  and  deliver  all  property 


on  hand,  together  with  all  books  and 
records  of  said  committee  and  of  the 
trustees,  to  such  person  as  the  Secretary 
may  direct  and  shall  upon  the  request  of 
the  Secretary,  execute  such  assignments 
or  other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
tide  and  right  to  all  of  the  funds, 
property,  and  daims  vested  in  said 
committee  or  the  trustees  pursuant  to 
this  part 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transfened  or  delivered  by  the    ''' 
committee  or  its  members  pursuant  to 
this  secticm  shall  be  subjed  to  the  same 
obligations  imposed  upon  the  members 
of  the  committees  and  upon  the  said 
trustees. 

S  Ma.M    Efface  of  termination  or 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  to  this  sul^art  or  the  issuance 
of  any  amendments  to  either  thereot 
shall  not  (a)  affed  or  waive  any  ri^t 
duty,  obligation,  at  liability  whiidi  shall 
have  arisen  or  w^dch  may  thereafter 
arise  in  connection  with  any  provision 
of  this  subpart  or  any  regulation  issued 
imder  this  subpart  or  (b)  release  or 
extinguish  any  vidation  of  this  subpart 
or  of  any  regidations  issued  undw  tiiis 
subpart  or  (c)  affed  or  impair  any  ri^ts 
or  remedies  ik  the  Secretary  or  of  any 
other  person  with  resped  to  any  such 
violations. 

{949.07    Duration  of  InMNMiNlaa. 
The  benefits,  privileges  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  part  shall  cease  upon 
the  termination  of  tiiis  part,  except  with 
respect  to  acts  done  under  and  during 
the  existence  of  this  part 

SMftJt    Agents. 

The  Secretary  may.  by  designation  in 
writing,  name  any  person,  induding  any 
officer  or  employee  of  the  United  ^tes, 
or  name  any  agency  in  the  United  States 
Department  of  Agriculture,  to  ad  as  die 
Secretary's  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
tills  part 

IH9M   Derogatioa 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  bi  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  to 
exercise  any  powers  granted  by  the  Ad 
or  otherwise,  or  in  accordance  with  such 
powers,  to  act  in  the  premises  whenever 
such  action  is  deemed  advisable. 


S949J0    Peraensllobatty. 

No  member  or  alternate  of  the 
committee  or  any  employee  or  agent 
thereof,  shall  be  held  personally 
reqxmsible,  either  individually  or  jointiy 
widi  others,  in  any  way  whatsoever,  to 
any  handler  or  to  any  person  for  errors 
in  judgment  mistakes,  or  otiier  acts, 
either  of  commission  or  omission,  as 
such  monber,  alternate,  agent  or 
employee,  except  for  acts  of  dishonesty, 
willful  miscondud  or  gross  negligence. 


{MM1 

Ii  any  provision  of  this  part  is 
declared  invalid  or  the  applicability 
tiiereof  to  any  person,  circumstance  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  any  other 
person,  circumstance  or  tUng  shall  not 
be  affeded  thereby. 


S94a.a2 

Amendments  to  tids  subpart  may  be 
proposed  fitmi  time  to  time  by  the 
committee  or  by  the  Secretary. 

Marketing  Agreement 

*{Maj7   Countaipaits. 

This  agreement  may  be  executed  in 
multiple  counterparts  and  v^en  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  originaL 

*S949M    AddMonalparttea. 

After  the  effective  date  tiiereof.  any 
handler  may  become  a  party  to  tliis 
agreement  if  a  counterpNOrt  is  executed 
by  such  handler  and  ddivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  part  at 
the  time  such  counterpart  is  delivered  to 
the  Secretary,  and  the  benefits, 
privileges  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  sudi  new  contracting  party. 

y  v49.a9   Order  witti  marfcelinQ 


Each  signatory  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  act 
an  order  providing  for  regulating  the 
handling  of  potatoes  in  the  same  manner 
as  is  provided  for  in  the  agreement 

Dated:  |anuaiy  2Si  1900. 
J.  Patrick  Bo34a.     '-'.' 
Administrator. 

[FR  Doc  89-2108  Filed  1-90^80: 8:45  am] 
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n  Africultuiml  Marketing  Scrvioa. 
U8DA. 
ACnoK  PK|>oMd  nilai 


;  Thia  propoaad  nil*  «vould 
■dvanc*  th«  effactiv*  period  of  the 
handling  ragnletioa  for  anions  pown  in 
South  Texas  to  March  1  through  May  20. 
The  current  period  la  from  March  10 
through  |une  15  of  each  aeaaon  with  all 
but  contaiaar  laquirementa  taraiiaattag 
on  May  91.  A  oonaapondiag  change  Id 
the  dales  for  the  Inpart  lapilaHiw 
would  also  need  to  be  aiaaiB.  Batlkr 
maturing  varieties  have  enabled 
producars  and  handlers  to  harvest  and 
ship  earlier  to  take  advaaUfe  of 
generally  ygbsr  prioas  la  aariy  spring. 
The  conunittae  believes  '•>^"g*»^  tha 
effective  period  of  quality  raqolrements 
would  help  to  maintain  the  qaality  of 
such  aariy  shipments.  Tatmlnadng  tha 
handling  regulation  on  May  20  would 
relieve  reatrictlons  on  handlers  during 
the  latter  pert  of  the  season.  TIm  onion 
impart  rag«ilation  also  would  be 
amendad  to  Make  appiopilate 
confonaing  changes. 
OATi:  Conaients  amst  be  racalvad  by 
February  IS.  1080. 

aoOMOa:  intarastad  peraoas  are  lavilad 
to  submit  written  conunants  oanoamlog 
this  ptopoaaL  Coamants  shoold  be  sant 
to:  Docket  Clerk.  Phdt  and  VafetaUa 
Division.  AMS.  U8DA.  P.O.  Bok  00406. 
Room  aoOO-S.  Washington.  DC  20001^ 
0450.  Three  copiee  of  all  written  material 
shall  ba  sabmlttad.  and  they  wiD  ba 
made  available  for  public  Inspection  at 
the  offlca  of  the  Docket  Clerk  durii^ 
regular  boslnaes  hours.  All  coounents 
should  rsferenoe  the  data  and  page 
number  of  this  issue  of  the  I 


ATIOM  OOSfTACTS 

Robert  F.  Matthews,  Marketing  Order 
Admlaatratlon  Braoch.  Fndt  and 
Vegetable  Divislan.  AMS.  U80A.  PjO. 
Box  00«B0.  Room  2S2S-«.  WasUi«laB. 
DC  20000-««ae.  talaphona  (2QZ)  447- 
S331. 


raiiv  irowuTioit  This  mla 
is  proposed  under  Marketing  Agreement 
No.  143  and  Marketing  Order  No.  060  (7 
CFR  Part  060).  both  as  amended, 
regulating  the  handling  of  oniotts  grown 
in  designated  counties  of  Sooth  Texas. 
The  marketing  agreement  and  order  are 
authorised  by  tlw  Agricultural 


Markedly  Ays  si  sat  Aol  of  1007.  aa 
amendad  |7  U  J.C  001-074].  haiatoaftai 
reia^aci  lo  ae  tne  Act. 

This  ptopeaad  raia  has  baan  ta»lat»ad 
under  Executive  Order  12201  and 
Departmental  Regnlatian  1812-1  and  has 
been  deleiBifaiad  to  ba  a  **noD-ma)or" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Plaxlbaity  Act  (RFA).  die 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  tha  economic  impact  of  this 
proposal  on  small  eatities. 

11m  purpose  of  Ika  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  smaO  businesses  wiO  not  be  unduly 
or  dlsproportlanately  burdened. 
Marketing  orders  iaaaad  panaanl  to  tha 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  broi^bt  about 
through  group  action  of  essentially  small 
enbtiee  actli«  an  their  own  behall 
Thus,  both  statutes  have  small  snttty 
orientatlan  and  ooopatlbillty. 

There  are  appraxlaiataly  06  handlers 
of  South  Texae  onions  aubiect  to 
regulation  onder  I 
and  approylmalaly  71  < 
in  tha  South  Teas 
Also,  there  are  aboat  26  ( 
subisct  to  the  requifaiasBts  of  Ifao  onion 
Import  regulation.  Tha  Small  Buaiaaea 
AdariBMraUea  (U  CFR  12L2I  has 
defined  saall  ^karitaral  prodaoen  as 
thoee  havlag  anaaal  vaaa  ra»anua  for 
the  last  three  years  on  leee  than  HOHOOOl 
and  somU  aarlcultnral  service  firms  are 
defined  as  thoaa  whoae  graee  aanual 
receipts  are  leas  than  »,80Du0D0i  The 
auiiority  of  haadkra  and  produoeas  of 
South  Taxaa  oakaa  and  laiporters  of 
onions  may  ba  dasalfied  aa  saiall 
entities. 

The  South  Texas  Onion  Coounlttae 
met  on  October  la  1008.  and 
unanimously  recommended  e  change  on 
the  efiacttva  period  of  tha  handling 
regulation.  The  regulation  canantly 
b^tas  March  10  and  ends  hms  15  of 
aadi  saaaon,  with  all  bat  onntainer 
reqnlramanla  laiuiiuatlng  on  May  21. 

The  conilttee  has  propoaad 
beginning  the  efiactive  parted  10  daya 
earlier,  on  March  1  of  each  season,  la 
raoant  years,  several  new  veriedes  of 
ontons  have  been  developed  thet  matma 
dlghdy  eailiar  Ihaa  oMar  varieties  in 
general  uea.  Hm  Texas  spring  crop 
providaa  tha  first  new-crop  oniona  far 
each  saaaon.  pravtous  shlpnisnts  being 
drawn  nom  stomas  atockSi  Bacaaaeof 
thla.  prtaaa  at  the  bag^sniag  el  the  aprlag 
season  tend  to  be  U^er  than  later  hi 
the  season.  Thus,  eeriler  meturlng 
varieties  can  give  shippers  a  competitive 
advantage  by  providing  them  with  a 


product  to  ship  when  prices  are  the 
highMt 

Moreover,  beceose  of  a  university- 
conducted  selective  onion  bieeding 
program  thet  has  been  carried  on  m 
over  s  decade,  even  eartier  varieties 
may  soon  be  developed.  Ahhoogh  early 
March  ddpuMnts  are  not  usually  heevy 
reletfve  to  mid  season  volume,  diey  are, 
nevertheless.  stpalflcaaL  The  committee 
believes  that  the  maiketlng  order 
standards  of  quality  should  apply 
especially  to  early  onions  to  forestall 
shipments  of  poorer  quality  produce. 

The  committee  also  recommended 
changing  the  tetmlaatlon  date  of  aO 
provisions  of  the  rsgulatioo  bom  June  15 
to  May  2a  This  woidd  be  of  particular 
benefit  to  tha  late  shippers,  principally 
from  die  Larado  and  Winter  Garden 
districts.  The  early  and  mid  eeason  crop 
is  prodacad  in  tha  Lower  Rto  Grande 
Valley,  arhid  gaaaraDy  accounts  for 
sbont  08  percent  of  die  total  Shipments 
in  the  1007-00  aaaaoB  totaled  8J81J07 
fifty-pound  equhralant  hapk  The 
remaining  crop,  faasrally  15  percent,  ia 
produced  hi  dM  Larado  aad  the  Winter 
Garden  districts.  Shlysnta  la  the  1007- 
80  season  frooB  thoaa  dlatrids  totaled 
eiSJTl  Mty-fouad  aqaivalent  bi«s. 
These  are  the  laet  rspdstsrl  shipments 
to  leave  the  producdon  araa  each 
season.  *P''r'"f«**  made  toarard  the  end 
of  the  seaaon  lend  to  bring  lower,  and 
sometimes  much  lawar.  prioas,  hanoa 
loarar  satama  to  powara.  Moreover, 
inspection  coats  taad  to  be  hiflhwrdae  to 
the  dietanca  of  the  Laredo  and  Winter 
Garden  districts  from  Federal  Stoto 
inspactioa  facilities.  It  is  beliavad  that 
relieving  h*nHHwg  restrietioas  dqring  the 
latter  part  of  the  seaaoa  witsa  prices  ere 
geowally  low  will  ba  of  benefit  to  late 
producers  and  handlers  and  is  not 
expected  to  adversely  slEact  the  overall 
objectives  of  the  program. 

Section  Oe  of  the  Agricultural 
Marketing  Agreeraeat  Act  of  1037 
requires  that  when  certain  domestically 
produced  coaunodities.  including 
onions,  are  reguteted  under  e  Federel 
maiketlng  order.  Imports  of  that 
riTiinnity  must  BMOt  the  Same  or 
comparable  grade,  siae.  quality,  or 
maturity  requhaBiaBts.  Section  Oe  also 
providee  that  wheaever  two  or  more 
marketing  orders  regulatiiM  a 
conunudity  produced  in  dinerent  areas 
of  the  United  States  are  ooncnrrently  in 
efiiect  the  Secretary  shall  determine 
winch  Of  tile  areas  produces  tiie 
commodity  in  moot  direct  competition 
with  the  imported  commodity,  fanporte 
then  must  meet  the  quality  standards  set 
for  that  particular  aree. 

In  the  case  of  onions,  the  current 
onion  Import  regulation  [7  CFR  00ai17], 


specifies  that  import  requirements  be 
based  on  those  in  effect  for  onions 
produced  in  designated  counties  in 
Idaho  and  Malheur  County.  Oregon  [7 
CFR  Part  058]  during  the  period  June  1 
through  March  0  and  on  those  produced 
in  South  Texas  (7  CFR  Part  959]  during 
the  period  Mardi  10  through  May  31  of 
each  year. 

Changing  the  beginning  date  of  the 
handling  regulation  would  have  no 
effect  on  the  import  regulation.  7  CFR 
900.117.  Althou^  the  South  Texas 
handling  regulation  would  begin  March 
1.  it  is  foimd  that  onions  from  Idaho  and 
Eastern  Oregon  would  continue  to  be 
predominant  in  the  mariwtplace  and  in 
direct  competition  with  imported  onions 
from  mostly  Mexico  bom  March  1 
through  March  0  each  season. 
Accordingly,  no  change  to  the  import 
regulation  is  necessary  based  upon  the 
earlier  South  Texas  handling  regulation. 

However,  since  diis  change  would 
terminate  the  Soudi  Texas  Jimiiiling 
regulation  on  May  20.  it  is  found  that 
imports  are  in  most  direct  competition 
with  Idaho  and  Eastern  Oregon  onions 
for  the  period  May  21  through  March  9 
and  South  Texas  onions  for  the  period 
March  10  through  May  20.  Accordingly, 
onion  import  requirements  would 
change  to  those  grade  and  size 
requiremente  esteblished  under  the 
marketing  order  regulating  certain 
designated  counties  in  Idalio  and 
Malheur  County,  Oregon,  7  CFR  Part 
058,  for  the  period  May  21  through 
March  0  each  year,  and  to  those  grade 
and  size  requirements  established  under 
the  marketing  order  regulating  onions 
grown  in  South  Texas,  7  CFR  Part  959, 
for  the  period  March  10  through  May  20 
each  year. 

A  change  would  therefore  be  required 
in  the  language  of  i  000.117  and 
paragraph  (h)  Applicability  to  imports  of 
{959.322. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

A  15-day  comment  period  is  deemed 
adequate  to  allow  interested  persons 
sufficient  time  to  respond  to  this 
proposal.  This  amendment,  if  adopted, 
should  become  effective  by  March  1.  the 
proposed  beginning  of  the  handling 
regulation,  to  be  of  maximum  benefit  to 
the  industry.  The  action  was 
recommended  by  the  committee  at  a 
well-publidzed.  open  meeting  and  area 
handlers  are  aware  of  it     - 


List  of  Subjects 

7CFBParta59 

Marketing  agreemente  and  orders. 
Onions.  South  Texas. 

7CFRPart9eo 

Vegetables,  Import  regulations. 
Onions. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR 
Parts  959  and  980  be  amended  as 
follows:  

1.  The  auAority  citation  tar  7  CFR 
Parte  959  and  980  continues  to  read  as 
follows: 

Audiarity:  Sees.  1-19. 48  Stat  3t  as 
amended:  7  U.S.C  801-674. 

PART  950— ONIONS  GROWN  IN 
SOUTH  TEXAS 

2.  Section  959.322  is  amended  by 
revising  the  introductory  paragraph  and 
the  first  sentence  of  paragraph  (i)  to 
read  as  follows: 


9099.322 

During  the  period  beginning  March  1 
and  ending  May  20,  no  handler  shall 
package  or  load  onions  on  Sunday,  or 
handle  any  onions,  except  red  varieties, 
unless  they  comply  with  paragraphs  (a) 
through  (d)  or  (e)  or  (f)  of  this  section. 

(i)  Applicability  to  imports.  Dunng  the 
period  beginning  March  10  and  ending 
May  20  of  each  year  *  *  * 

PART  080— VEGETABLES:  IMPORT 
REGULATIONS 

3.  Section  980.117  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  (1) 
and  (2)  to  read  as  follows: 


9  000.117    import  regulationai  4 
(a)  •  •  • 

(1)  •  •  • 

(2)  Therefore,  it  is  hereby  determined 
that-  Imports  of  onions  during  the  May 
21  through  March  0  period  are  in  most 
direct  competition  with  the  marketing  of 
onions  produced  in  designated  counties 
of  Idaho  and  Malheur  County,  Oregon, 
covered  by  Mariceting  Order  No.  958,  as 
amended  (7  CFR  Part  958),  and  during 
the  march  10  through  May  20  period  the 
marketing  of  imported  onions  is  in  most 
direct  competition  with  onions  produced 
in  designated  counties  in  South  Texas 
covered  by  Marketing  Order  No.  959,  as 
amended  (7  CFR  Part  959). 

(b)*  *  * 

(1)  During  the  period  May  21  through 
March  9  of  each  marketing  year, 
whenever  onions  grown  in  designated 
coimties  in  Idaho  and  Malheur  County, 
Oregon,  are  regulated  under  Mariceting 
Order  No.  958,  imported  cmions  shall 


comply  with  the  grade,  size,  quality,  and 
maturity  requirements  imposed  under 
that  order. 

(2)  During  the  period  Mardi  10 
through  May  20  of  each  marketing  year, 
whenever  onions  grown  in  designated 
counties  in  South  Texas  are  regulated 
under  Mariceting  Order  No.  9199, 
imported  onions  shall  comply  with  the 
grade,  size,  quality,  and  maturity 
requiremente  imposed  under  that  order. 

Dated:  January  26. 1989. 
William  |.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
[PR  Doc  89-2223  FUed  1-30-89;  8:45  am) 

iooocs«« 


7CFR  Part  979 

[FV-00-013] 

Malona  Grown  In  South  Taxaat 
iTopoaaa  Mmanoniani  lo  Mfuvanca 
Tarmination  Data  of  Handfcig 
Ragulation 

AO0ICV:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rale. 


;  This  proposed  rule  would 
advance  the  annual  termination  date  for 
the  South  Texas  melon  handling 
regulation  from  June  30  to  June  20.  The 
current  period  is  from  May  1  throu^ 
June  30  of  each  season.  Late  season 
melon  shipments  are  from  the  Laredo- 
Coastal  Bend  district  of  the  production 
area.  Advancing  the  termination  date 
would  relieve  restrictions  on  handlers 
during  the  latter  part  of  the  season. 
DATE  Commente  must  be  received  by 
March  Z  1989. 

ADDRESSES:  Commente  should  be  sent 
to:  Docket  Clerk,  Fruit  and  Vegetable 
Division.  AMS.  USDA.  P.O.  Box  06456, 
Room  2085-S.  Washington.  DC  20090- 
6456.  Three  copies  of  all  written  material 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  in 
the  office  of  the  Docket  Clerk  during 
regular  business  hours.  Commente 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  0IFORMATION  CONTACT 
Robert  F.  Matthews,  Mariceting  Order 
Administration  &anch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456;  telephone  (202)  447- 
2431. 
SUPPLEMENTARY  IHTORiUTION: 

This  rule  is  proposed  under  Marketing 
Agreement  Na  156  and  Mariceting  Order 
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No.  979  [7  CFR  Part  979).  regulating  the 
handling  of  melons  grown  in  South 
Texas.  This  order  is  authorized  by  the 
Agriailtural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C  eoi-074|. 
hereinafter  referred  to  ■•  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considerMl  the  economic  impact  of  this 
proposal  on  small  entities. 

Ine  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  sctions  in  order 
that  small  businesses  «vlll  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  scting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  melons  subject  to  regulation  under 
the  South  Texas  Melon  Marketing  Order 
and  approximately  75  melon  producers 
in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  tluec  years  of  less  than  1500.000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
South  Texas  melons  may  be  classifled 
as  small  sntities. 

The  South  Texas  Melon  Committee  in 
a  telephone  vote  completed  on 
November  10, 1968,  unanimously 
recommended  a  change  in  the  effective 
period  of  the  handling  regulation.  The 
handling  regulation  currently  is  in  effect 
from  May  1  through  June  30  of  each 
season.  Current  requirements  for 
cantaloups  are  a  minimum  of  U.S. 
Commercial  grade  with  not  more  than 
eight  percent  serious  damage.  For 
honeydew  melons,  st  least  50  percent  of 
each  lot  must  be  U.S.  Commercial  grade 
or  better  with  a  20  percent  tolerance  for 
serious  damage.  Honeydew  melons  sre 
slso  required  to  have  a  minimum  of 
eight  percent  sugar.  Container  and 
marking  requirements  are  also  in  effect. 

The  production  srea  covered  by  the 
marketing  order  consists  of  two 
districts — the  Lower  VsUey  and  the 
Laredo-Coastal  Bend  areas.  By  far,  the 
larger  portion  of  the  crop  is  grown  in  the 
Lower  Valley.  During  the  1968  season. 


this  district  shipped  about  5.9  million 
cartons  of  cantaloups  and  3.9  million 
cartons  of  honeydew  melons,  accountins 
for  over  95  percent  of  the  total  volume  of 
melons  shipped  bom  the  production 
area.  Harvest  begins  about  the  first  of 
May,  with  peak  volume  from  May  IS 
through  June  20. 

The  Laredo-Coastal  Bend  district,  in 
the  northern  part  of  the  production  area, 
has  a  somewhat  later  shipping  season, 
with  the  bulk  of  its  movement  occurring 
in  Iste  June.  Harvest  begins  sbout  the 
first  of  June,  with  peak  volume  from  June 
15  through  June  30. 

South  Texas  is  typically  the  first 
domestic  supplier  of  cantaloups  and 
honeydew  melons  each  year,  and  for  a 
brief  period  early  in  the  season  there  is 
virtually  no  competition  from  other 
domestic  sources.  Later  in  the  season, 
however,  large  volumes  of  melons  are 
svailable  from  California  and  Arizona, 
as  well  as  bom  the  Trans-Pecos  and 
Winter  Garden  areas  of  Texas. 

The  increased  availability  of  melons 
is  reflected  in  the  prices  received  by 
South  Texss  shippers.  According  to  the 
committee's  1968  annual  report  for 
example,  the  f.o.b.  price  for  a  15-count 
container  of  cantaloups  averaged  $22.00 
during  the  week  of  May  9-15,  and  had 
declined  to  an  average  of  $9.00  during 
the  week  of  |ime  13-19.  For  the  same 
two  weeks,  the  sverage  f.o.b.  price  for  8- 
oount  cartons  of  honeydew  melons  was 
$8.33  and  $3X9  respectively. 

Due  to  its  later  snipping  season,  the 
Laredo-Coastal  Bend  district  faces  a 
more  competitive  marketplace  and 
generally  receives  lower  prices  for  its 
melons  than  does  the  Lower  Valley.  At 
the  same  time,  inspection  costs  tend  to 
be  higher  due  to  distance  of  the  Laredo- 
Coastal  Bend  district  from  Federal-State 
inspection  facilities. 

To  recognize  the  different  marketing 
situation  existing  In  late  June,  the 
committee  recommended  ending  the 
handling  requirements  (including 
mandatory  inspection)  on  June  20,  This 
action  should  enable  late  season 
shippers  to  compete  more  effectively 
and  should  improve  returns  to  growers. 
In  addition,  not  imposing  the  quality 
requirements  on  shipments  made  after 
June  20  should  not  have  an  adverse 
effect  on  the  overall  effectiveness  of  the 
program,  because  a  relatively  small 
volume  (less  than  five  percent  in  1968)  of 
melons  is  shipped  after  that  date. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  sufficient 
time  to  respond  to  this  proposal  All 


written  comments  timely  received  in 
response  to  this  request  for  comments 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  979 

Mariieting  agreements  and  orders. 
Melons,  Texas. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
979  be  amended  as  follows: 

PART  tTt-MELONS  OnOWN  M 
80UTHTEXAS 

1.  The  authority  citation  for  7  CFR 
Part  979,  Melons  Grown  in  South  Texas, 
continues  to  read  as  follows: 

AudMritr  Sees.  1-19, 48  SUt  31,  as 
amended  7  VS.C  flOl-874. 

2.  Section  979.304  is  amended  in  the 
introductory  paragraph  by  revising  the 
following  text  to  read  as  follows: 


1979.304 

During  the  period  beginning  May  1 

and  ending  on  June  20  of  each 

season*  *  * 

•        *        •        •        • 

DatMi  lanuary  2A.  IMS. 
WiUaBi  ^  DoyU, 

AMtociate  Deputy  Director.  Fruit  and 
Vegetable  Division. 
(FR  Doc  a»-2221  Filed  l-aO-BR  8:45  ami 


DEPARTMENT  OF  JU8TICC 
MHINQTMOfl  anO  NillMMITBnon 


$  CFR  Part  103 

IMS  Numbarl  117-881 

AvalabMy  Of  Oedaiona  and 
rreeoofii  of  aiimiiiauuii  mci 

a«8IICV:  Immigration  and  Naturalization 
Service  (INS).  DO). 
action:  Proposed  rule. 

;  INS  proposes  to  eliminate  the 
requirement  to  maintain  a  Public 
Reading  Room  at  each  district  office. 
Since  public  use  has  been  minimal.  INS 
proposes  to  maintain  a  reading  room 
only  at  its  Central  Office. 
DATn:  Comments  must  be  received  by 
March  2. 1969. 

aDOWi88;  Comments  should  be  in 
triplicate  to  the  Director,  Policy 
Directives  and  Instructions,  Room  2011, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW..  Washington.  DC 
20536. 


ikTMN  OOWTACTt 

Russell  Powell  Chief.  FOIA/PA  Section. 
Immigration  and  Naturalization  Service. 
425 1  Street  NW..  Room  5056, 
Washington.  DC  20536,  (202)  633-1722 
(FTS  633-1722). 


rARV  WFOWMATIOli;  To 
comply  with  the  (a)(2)  requirements  of 
the  Freedom  of  lufunuation  Act,  INS 
promulgated  regulations  requiring 
maintenance  of  public  reading  rooms  at 
Central  Office  and  all  district  offices  in 
the  United  States.  The  Act  does  not 
however,  mandate  such  a  requirement 
and  INS  is  die  only  component  within 
the  Department  of  Justice  that  maintains 
public  reading  rooms  at  offices  other 
than  it's  headquarters.  INS  conducted  a 
survey  of  public  reading  room  use  at 
thirty-three  district  offices  nationwide 
during  the  first  quarts  of  1967.  There 
were  oaif  three  district  offices  that  had 
more  than  nine  visitors  during  this  diree 
month  period.  Since  public  use  has  been 
minimal.  INS  proposes  to  maintain  a 
reading  room  only  at  its  Central  Office. 

INS  continues  to  provide  copies  of 
reading  room  material  to  the  American 
Immigration  Lawyers  Association 
(AILA)  who  make  this  information 
available  to  the  public  for  a  nominal  fee. 
In  addition,  die  American  CouncU  For 
Nationalities  Service  (ACSN)  publishes 
Interpreter  Releases,  an  information 
service  on  immigraticm.  naturalization 
and  related  matters.  INS  also  created  a 
collection  of  taped  messages  to  answer 
public  inquiries  regarding  immigration 
and  dtizimship.  "Ask  Immigration'' 
Telephone  Systems  are  located  in  more 
than  two  dozen  metropolitan  areas 
nationwide.  Therefore.  INS  has 
determined  that  the  cost  of  manhours 
duplicating,  preparing,  filing  and 
auditing  reading  room  material  at 
district  offices  where  public  use  has 
been  negligible  is  not  cost  beneficial  to 
the  pubUc.  A  complete  INS  public 
reading  room  will  be  maintained  at  the 
Central  Office  and  individuab  who 
desire  information  that  is  not  available 
dmnigh  AILA.  ACNS  and  "Ask 
Immigration"  may  submit  a  Freedom  of 
Information  Act  request  to  any  INS 
office. 

In  accordance  widi  5  U.S.C.  606(b)  the 
Commissioner  of  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  role  within  the  meaning  of  section 
1(b)  of  E.0. 12291.  nor  does  this  rule 
have  federalism  implications  warranting 
the  (Heparation  of  a  Federal  Assessment 
in  acccordance  with  E.0. 12612. 


List  of  Subjects  fai  •  CFR  Part  lOS 

Administrative  practice  and 
procedure.  Ardiives  and  records. 
Freedom  of  Information  Act 
Organization.  '  " 

Aooordin^y.  Chapter  I  of  Tide  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  Authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authorilr  5  U.S.C  522(a);  8  U.S.C  1101. 
1103;  1201, 1301-13DS,  1351. 1443, 1454, 1455: 
28  U.S.C  1746: 7  U.S.C  22*3;  31  U.S.C  9701: 
EO 12358;  3  CFR  1982  Comp..  p.  168:  C»IB 
Circular  A-2S. 

2.  In  { 103.9.  paragraphs  (b),  (d)  and 
(e)  are  revised  to  read  as  follows: 


{103,9 


of 


NnonnsDon  act. 


(b)  Unpublished  decisions.  The 
Central  Office  will  maintain  copies  on  a 
national  basis  of  all  ni^Miblished  Service 
decisions. 


(d)  Statements  of  policy, 
inteipretations.  manaals.  instructions  to 
staff.  Statements  of  policy, 
interpretations  and  those  manuals  and 
instructions  to  staff  (or  portions  thereof), 
affecting  the  public,  will  be  made 
available  at  Central  Office  with  an 
accompanying  index  of  any  material 
which  is  issued  on  or  after  July  4. 1967. 

(e)  Public  reading  rooms.  The  Central 
Office  will  provide  a  reading  room 
where  the  material  described  in  this 
section  will  be  made  available  in  the 
Public  Reading  Room,  include  the 
immigration  and  nationality  laws.  Tide  8 
of  the  United  States  Code  Annotated, 
Tide  8  of  the  Code  of  Federal 
Regulations — Chapter  L  a  complete  set 
of  the  forms  listed  in  Part  299  of  this 
chapter,  and  the  Department  of  State 
Foreign  Affairs  Manual  Volume  9 — 
Visas.  Fees  will  not  be  charged  for 
providing  access  to  any  of  ^ese,  but 
fees  in  accordance  witii  8 16.10  of  28 
CFR  will  be  charged  for  furnishing 
copies. 

•        •        •        •        • 

Dated:  September  19, 1988. 
Eliiabelh  Chase  MacRae, 
Associate  Commissioner,  Information 
Systems,  Immigration  and  Naturalization 
Service. 

[FR  Doc.  89-2203  Filed  1-30-88:  8:45  am] 
atLUNQ  coos  44tO-10-M 


OCFR  Part  214 

[MS  NUMBER:  1122-861 

ocnooi  Mpprovai  ana  wnnmivai 


aoPlCY,  Immigration  and  NaturaHxation 

Service.  Justice. 

action:  Proposed  rule. 


:  This  proposed  rule  requires 
that  schools  approved  by  the  Senrioe  far 
attendance  by  foreign  students  report 
any  significant  chan^ys  made  to  their 
names,  addresses,  or  curricula  to  ensure 
effective  monitoring  of  the  Student 
School  Program.  The  Service  will 
withdraw  ^  approval  of  a  school  on 
notice  for  feilure  to  comply  with  this 
reporting  requirement  litis  proposed 
rule  also  updates  die  regulation 
regarding  withdrawal  of  school  approval 
to  reflect  current  school  transfer 
procedures  iat  F-1  nonimmigrant 
students. 

HATES:  Written  comments  must  be 
submitted  on  or  before  March  2,  I960. 

ADomat.  Please  submit  cMnments  in 
triplicate  to  the  Director,  Office  of  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service.  425 1  Street 
NW..  Room  2011.  Washington,  DC  20636, 


KTIONCONTACn 

Peari  E  Chang.  Senior  Examiner, 
Immigration  and  Naturalization  Service, 
425 1  Street  NW.,  Washington.  DC  20536. 
Telephone:  (202)  633-^946. 

ARV 


Regulations  regarding  the  approval  of 
sdiools  for  attendance  by  foreign 
students  require  thp.t  approved  schools 
keep  records  of  information  about  each 
of  the  F-1  or  M-1  students  enrolled  on 
campus.  Approved  schools  are  also         > 
required  to  report  the  status  of  each  of 
the  enrolled  F-1  or  M-1  students  on 
Form  1-721  which  is  a  computer 
generated  form  issued  annually  by  the 
Service  to  all  approved  schools  for 
updates  of  the  student-school  data  base. 
Ehie  to  tedinical  deficiencies,  no  Form  I- 
721  was  issued  between  1985  and  1967. 
The  Service  resumed  the  issuance  of 
Form  1-721  in  April  1988.  The  recent 
issuance  has  brou^t  to  the  Service's 
attention  the  fact  that  many  schools 
have  n^ected  to  notify  the  Service  of 
changes  made  to  their  names  or 
addresses.  Therefore,  the  Form  1-721 
were  not  deliverable.  Since  the  Service 
relies  on  the  currency  of  the  student- 
school  data  base  for  effective 
monitoring  of  die  student-schod 
progrtun.  it  is  critical  that  the  Service 
have  die  current  name  and  address  of 
all  approved  schools. 
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Scctioa  214.3  alM  providM  that  tb* 
approval  of  a  •chool  U  contingent  on  th« 
•cbool's  ability  to  continua  its  program 
in  the  manner  repreeented  in  the  petition 
for  approvaL  To  enaure  that  approved 
•choou  continue  to  meet  eliglbUity 
requirements  after  obtaining  approval 
material  changee  in  an  approved 
curriculum  must  be  reviewed  by  the 
Service.  8choob  are  required  to  report 
eny  addition  of  work  components  or 
delstion  of  academic  programs  that  will 
materially  change  the  approved 
curriculum.  Changes  that  are  within  the 
parameters  of  the  regulations  for  school 
approval  will  aatomatically  be  included 
In  the  approvaL  Only  when  a  change 
could  adversely  affect  the  school's 
eligibility  for  continued  approval  will 
the  school  be  asked  to  submit  a  Form  I- 
17  for  determination  of  oootinued 
approval.  Approval  of  the  school  will  be 
withdrawn  on  notica  In  accordance  with 
1 214.4  should  an  approved  school  fail  to 
report  any  significant  changes  made  to 
its  name,  admass,  or  curricahun. 

In  accordanoe  with  5  U3.C  e06(b).  the 
Commissioner  certifies  tfiat  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  lliis  rule  is  not  a  mafor  rule 
within  the  meaning  of  section  1(b)  of 
B.0. 12291.  nor  does  this  rule  have 
federaliam  implications  warranting  the 
preparatioo  of  a  Federal  assessment  in 
accordance  with  B.0. 12812. 

This  rule  contains  Information 
collection  requirements  which  have 
been  approved  bv  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  The  OHB  control  number  for  these 
collections  are  contained  in  8  CFR  290J(. 

List  of  Subiects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens.  Employment. 
Schools.  Student 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PUn  >14    MONimUQIUItT  CLAMES 

1.  The  authority  citation  for  Part  214 
continues  to  read  as  follows: 

AadMifitr  •  U.S.C  1101. 1108. 1184. 1188*. 

2.  In  i  214.3.  paragraphs  (eM2)  and  (h) 
are  revised  to  read  as  follows: 


I814J 


(2)  General.  Upon  spproval  of  a 
petition,  the  district  director  shall  notify 
the  petitioner.  An  approved  school  is 
required  to  Immediately  report  to  the 
district  director  having  |urisdiction  over 


the  school  any  material  modification  to 
its  name,  address  or  curriculum  for  a 
determination  of  continued  eligibility  for 
approvaL  The  approval  of  a  school  is 
vaUd  as  long  as  the  school  operates  in 
the  manner  represented  in  the  petition. 
The  approval  is  valid  only  for  the  type 
of  program  and  student  specified  in  the 
approval  notice.  The  approval  may  be 
withdrawn  in  acoordanoe  with  the 
provisions  of  2144. 

(h)  Review  of  school  approvalM.  The 
district  director  may  periodically  review 
the  approval  of  a  sdiool  in  his  or  her 
luilsdictioa  for  compliance  with  the 
reporting  raqniraments  of  paragraph 
(gX2)  of  this  section  and  liar  continued 
eUgibiUty  for  approval  pursuant  to 
paragraph  (e)  of  this  section.  The  district 
director  shall  also,  upon  receipt  of 
notification,  evaluate  any  changes  made 
to  the  name,  address,  or  curriculum  of 
an  approved  school  to  determine  if  the 
chaises  have  affected  the  school's 
eligibility  for  spprovaL  The  district 
director  may  require  the  schod  under 
review  to  furnish  a  currently  executed 
Form  1-17  without  fee  along  with 
supporting  documents,  as  a  petition  for 
continuation  of  school  approval  when 
there  is  a  question  about  whether  the 
school  still  meets  die  eligibility 
requirements.  If  upon  completion  of  the 
review,  the  district  director  finds  that 
the  approval  should  not  be  continued,  he 
or  she  shall  institute  withdrawal 
proceedings  in  accordance  with  214.4(b). 
•        *        •        •        • 

3.  In  i  214.4.  paragraph  (a)(lXUi)  is 
revised,  and  paragraph  (aHlNxvUi)  is 
added  to  read  as  follows: 

12144   WMMiMMiofselioelapproML 

w  • 

(iii)  Failure  of  a  designated  scho<d 
official  to  notify  the  Service  of  the 
attendance  of  an  F-1  transfer  student  as 
required  by  1 214.2(f)(8)(ii). 


DCPARTMENT  OF  AOmCULTURC 


(xviii)  Failure  of  a  designated  school 
official  to  notify  the  Service  of  material 
changes  to  the  school's  name,  address, 
or  curriculiui  as  required  by 
1214.3(e)(2). 
•        •        •        •        • 

Dated:  November  4, 1888. 
Richard  B.  Noftoo. 

Associate  Commissioner.  Examinotiona, 
Immigration  and  Naturalisation  Service. 
(FR  Doc  08-2204  Filed  1-30-88;  8:48  mm] 

SKJJMO  coot  4410- 1«-« 


•  cm  Part  91 

%V^^^K^H^^V  ^^H^v  ^^^^^  S^^^Pf 

for  ExporiBiion  Of 
WA 

r  Animal  and  Plant  Healdi 
Inspection  Service.  USDA. 

:  Propoeed  rule. 


R  We  are  proposing  to  amend 
the  "Inspection  and  Handling  of 
Uvestodi  for  Exportation"  r^pilations 
by  adding  CMympia.  Waahington.  to  the 
bat  of  ports  designated  as  ports  of 
embaikatioo  and  by  adding  tiie  Port  of 
Olympia  Facility  as  the  export 
inspection  fadlity  for  that  port  The 
effect  of  this  action  would  be  to  add  an 
additional  port  through  which  animals 
may  be  exported.  The  agency  believes 
that  the  facility  meets  the  requiremenU 
of  the  regulations  to  be  included  in  the 
list  of  export  inspection  facilities. 
Otctw:  Consideration  will  be  given  only 
to  comments  postmariwd  or  received  oa 
or  befme  April  3. 1888. 
AOOMSMK  Send  an  original  and  two 
copies  of  written  comments  to  Helene  R. 
Wr^t  Regulatory  Analysis  and 
Development  FPD.  APHIS.  USDA. 
Room  886.  Federal  Building.  8606 
Beloest  Road,  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-188.  Comments 
received  may  be  inspected  at  USDA. 
Room  1141,  Soutii  Building.  14th  and 
Independence  Avenue  SW.. 
Washington.  DC  between  8  a  jn.  and 
4:30  pjn..  Monday  through  Friday, 
except  holidays. 


IkTION  CONTACn 

Dr.  M.J.  Gilsdorf.  Senior  Staff 
Veterinarian.  Import-Export  Animals 
Staff.  VS.  APHIS.  USDA.  Room  763. 
Federal  Building.  6606  Belcrest  Road. 
HyattsviUe,  MD  20782:  (301)  436-6383. 

ANY 


Background    ■ 

The  regulations  in  9  CFR  Part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations)  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  We  are  proposing  to  amend 
1 91.14  by  adding  Olympia,  Washington, 
to  tiie  list  of  ports  desisted  ss  ports  of 
embarkation  and  by  adding  the  Port 
Olympia  Facility  as  the  export 
inspection  facility  for  that  port  With 
certain  exceptions,  all  animals  exported 
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are  required  to  be  exported  tiirou^ 
ports  designated  as  ports  of 
embarkation. 

To  receive  approval  as  a  port  of 
embarkation,  a  port  must  have  e)q>ort 
inspection  Eadlities  available  for 
inspecting.  hokUng.  feeding  and 
watering  animals  prior  to  eiqiortation  in 
order  to  ensure  that  tiie  animals  meet 
certain  requirements  specified  in  die 
regnlattons.  The  regulations  provide  that 
approval  of  eadi  export  inspection 
facility  shall  be  basad  on  compliance 
with  specified  standards  in  1 91.14(c) 
concerning  materials,  size,  inqiection 
implements,  cleaning  and  disinfection, 
feed  and  water,  access,  testing  and 
treatment  locatioo.  disposal  of  animal 
wastes,  lighting,  and  office  and  rest 
room  fadlittes. 

The  agency  believes  that  the  Port  of 
Olympia  Anhnal  Export  FadUty  meets 
the  requiranents  of  1 91.14(c).  The 
facility  is  located  at  915  Washington 
Street  NE^  Olynqiia.  Wadiington  96507- 
0627.  Therefore,  we  propose  to  add 
Olympia.  Washington,  to  the  list  of  ports 
designated  as  ports  of  embarkation. 
Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  tills  proposed  rule  in 
conformance  with  Exrcutive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule.'  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  would  have  an 
effect  on  die  eccntomy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  ibices  for 
consumers,  individual  industries. 
federaL  state,  or  local  government 
agencies,  or  geopaphic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment 
investment  productivity,  innovation,  ot 
on  the  ability  of  United  States-based 
enterprises  to  compete  widi  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

There  would  be  minimal  economic 
effect  because  there  are  only  about  6 
ocean  shipments  a  year  out  erf  die 
Northwest  United  States.  This  proposal 
would  only  affect  owners  exporting 
animals  tluou^  the  port  (A  Seattie, 
Washington,  or  the  port  at  Pordand. 
Oregon,  by  giving  these  exporters 
anodier  port  fitun  which  to  ship  their 
animals. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  IHant 


Healdi  faiqMction  Service  has 
determined  dmt  this  action  would  not 
have  a  significmit  economic  inqwct  on  a 
substantial  numberof  small  mtities. 

Paperwork  Raducllon  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeefring 
requirements  under  die  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3501  et 
seq.]. 

Execuliva  Order  12S72 

TUs  program/activity  is  listed  in  the 
Catalog  of  Fednal  Dcmiestic  Assistance 
under  Na  104)25  and  is  subject  to 
Executive  Ord»  1237Z  a^iich  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  fai  t  CFR  Part  tl 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock  and  livestock 
products.  Tranqwrtation. 

PART  91— INSPECTION  AND 
HANDUNQ  OF  UVESTOCX  FOR 
EXPORTATION 

Accordingly,  9  CFR  Part  91  would  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  91 
would  continue  to  read  as  follows: 

Anihoritr  a  VS.C  106, 112, 113, 114a,  12a 
121, 134b.  134t  812, 813, 814, 818, 48U.S.C 
4888. 4e8b:  48  U.S.C  150e(d):  7  CFR  2.17, 2.51. 
and  371.2(d). 

2.  Section  91.14  would  be  amended  by 
adding  new  paragraphs  (a)(15)(ili)  and 
(aKl5)(iii)(A)  to  read  as  follows: 


181.14   Ports  or 


12  CFR  Part  22S 

WigmiaioHY; 


RESERVE  SYSTEM 
No.R-0862] 


(a)  •  *  * 

(15)  Washington. 

(iii)  Olympia — ocean  port 

(A)  Port  of  Olympia  Animal  Export 

Facility,  915  Washington  Street  NE.. 

Olympia.  Washington  98507-0627.  (206) 

S86-615a 

•        •        •        •        • 

Done  in  Waahington,  DC.  tiiis  28tii  day  of 
January  1888. 
lames  W.  Glower. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-2224  Fded  1-90-88;  8:45  am] 
I  OOOC  ttW  >l  M 


■I  Dana  (jomroii 


ofFilallnB 
In 


Voting 


Ownadby 


n  Board  (rf  Governors  of  the 
Federal  Reserve  System. 
action:  Extension  of  pubUc  comment  ^ 
period  and  postponement  of  informal 
public  hearing. 

SU8MMIV:  On  December  5. 1068.  die 
Federal  Reserve  Board  published  for 
public  comment  a  proposal  to  rescind  a 
provision  of  Regulation  Y  diat  permits 
holding  company  state  banks  to  acquire 
the  shares  of  nonbank  companies 
ragaged  in  activities  that  the  bank  may 
ctmduct  direcdy.  53  FR  48015  (December 
5, 1988).  The  notice  provided  that  the 
comment  period  regarding  this  matter 
would  expire  on  January  30. 1989.  The 
Board  also  propcwed  to  hold  an  informal 
hearing  at  whidi  members  of  the  public 
could  make  presentations  regarding  this 
matter  on  F^ruary  3, 1980.  ilie  Board 
has  received  several  requests  bom 
commenters  to  extend  the  public 
comment  period  and  pos^ne  the 
informal  hearing  reguding  this  matter  in 
order  to  enable  the  public  to  prepare 
adequate  comments  en  the  proposal  in 
writing  and  at  the  hearing.  La  response 
to  these  requests,  the  Board  has  decided 
to  extend  ^  public  comment  period  on 
this  matter  until  ^»il  26. 196a  The 
Board  has  also  determined  to  postpone 
die  informal  hearing  regarding  diis 
matter  until  ^Hil  7, 196a 
OATBS:  The  comment  period  has  been 
extended,  and  now  expires  April  28, 
198a  The  informal  hearing  has  been 
rescheduled  for  ^pril  7, 1969.  The 
hearing  will  begin  at  10  ajn. 
aDOWC8888.  All  comments,  which 
should  refer  to  Docket  Na  R-0652. 
should  be  maU  to  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551,  or  delivered  to  Room  B-2222, 
20th  and -Constitution  Avenue  NW.. 
Washington.  DC  between  6:45  ajn.  and 
5:15  pjn.  weekdays.  Comments  may  be 
inspected  in  Ro<Hn  B-1122  between  8:45 
ajn.  and  5:15  pjn.  weekdays. 

The  location  of  the  informal  hearing  is 
Dining  Room  E,  Kfdi  Floor  of  die 
Board's  Martin  Building.  20th  and  C 
Streeto.  NW.,  Washington.  DC 


UM 
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kTIOM  CONTACTt 

I.  Vlifil  MaWagly.  D«pii«y  G«fWf«l 
Counsd  (202/452-3430).  Soott  C 
Alvam.  AMittant  G«ner«l  CouiimI 
(202/452-3889).  Legal  Dhrision:  or  Sidney 
M.  Swaaan.  Aaalstant  Otoector  (102/452- 
28M).  Divitk>n  of  Bulking  Supanrialon 
and  Rafalatioa,  Boatd  of  Covtraors  el 
the  Fadaral  Raaafva  Syataei. 
WaakkMtan.  DC  20861.  For  tha  beariag 
imparied  only.  TeleoonmnmicaUoaa 
Sarvica  for  tha  Deat  Eraaatina  Hill  or 
Dorothea  Thompaoo  (202/452-3544). 

Board  of  Covaraon  of  lb*  Fadaral  I 
Syataak  lanaaiy  28.  ine. 
wnUaW.WOaa. 
SiCfvlofy  Of  IM  Aooral 
|FR  Doc  Se^lS  rUad  1-30-M;  MS  an) 


DVARTMCNT  OP  TfUMWOMTATION 


14CmPertM 


I  Federal  AvleUoii 
Adrainiatration  (FAA).  DOT. 
action:  Notice  of  Propoaed  Rulemaking 
(NFRM). 

8M— wv;  Thia  notkse  propoaed  a  new 
alrwortklneaa  dlrectlva  (AD),  eppUcaUe 
to  certain  Boeing  Model  787  aeriee 
airplanes,  which  would  require 
Inapaction  and  raplaoaeiant.  if 
naceaaary.  of  the  wti^  otboerd  leeding 
edge  slat  ooatrol  rods.  This  propoael  ta 
proeipted  by  reports  of  nectures  of  the 
wing  outboerd  feeding  edge  alat  control 
roda.  Fractura  of  both  control  roda  on 
one  alat  would  reaah  la  loae  of  ability  to 
control  tha  positlaa  of  dM  afhcted  slat 
which  co«kl  adveraely  effect  dM 
controllabUity  of  tha  airplane. 

BATia:  Coaunents  anst  be  leoehred  no 
later  tfian  Merch  2Bi 


:  Send  ooounents  on  the 
propoeal  in  duplicate  to  the  Federal 
Avlatiao  Admtadatratloa.  Northweat 
Mountain  Region,  ^aneport  Airplane 
Directorate.  ANM-IOS.  Attention: 
Airworthiness  Rules  Docket  Na  88-NM- 
100-AO.  17980  Padflc  Kghwey  Sootft. 
C-48880.  Seetde.  Wsshl^ton  96188.  The 
applicable  service  informetloa  may  be 
obtained  non  Boeing  Conunerdal 
Alrplanea,  P.O.  Box  S707.  Seetde. 
Waahingtoo  88121  lids  information 
may  be  axamiaad  at  the  FAA. 
Northweat  Mountain  Regloii.  17900 
Padfk  Highway  Soudi.  Seetde. 
Waahtaigton.  or  Seettle  Aircreft 
Certlficetion  Office.  FAA.  Northweat 


Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

fCtt  MMTMBR  MMMMATMM  OOMTaCTt 
Mr.  Stanton  R.  Wood.  AirfrasM  Branch. 
ANM-1208:  tslephone  (208)  431-1921 
Msiling  sddress:  FAA.  Northwest 
Mountain  R^ion.  17900  Pacific  Highway 
South.  0-88980.  SeatUe.  Washii^ton 
98108. 


Invilsd 

Interested  persons  ere  invited  to 
participete  in  tha  making  of  tha 
propoaed  rule  by  submitting  such 
written  deta,  views,  or  ergunients  es 
they  may  desirs.  Comaumicetions 
should  tdmrtify  dis  regulatory  dodwt 
number  end  be  submitted  in  dupUcete  to 
die  eddress  specified  ebove.  All 
communlcetions  received  on  or  before 
tha  doaing  date  for  comment!  apedfied 
above  will  be  oonaidered  by  the 
Administrator  before  taking  action  on 
the  propoaed  rule.  The  propoaals 
contained  fai  this  Notice  may  be  changed 
in  light  of  the  comraenta  received.  All 
comments  submitted  will  be  evailable. 
both  before  and  aflsr  the  dosing  date 
for  comments.  In  the  Rales  Docket  for 
examination  by  interested  persons.  A 
report  simmiarizing  each  FAA/public 
contact  oonoemed  with  the  substance  of 
diis  proposal  will  be  filed  tai  die  Rulee 
Docket 

AvailafailtyefNFRM 

Any  peraoB  nsay  obtain  a  copy  of  thia 
Notice  of  Propoeed  Rulemeklng  (NPRM) 
by  aubmitting  a  requeat  to  the  FAA. 
Northweat  Mountain  Region.  Tranaport 
Airplane  Directorate.  ANM-loa. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-19»-AD.  17900  Pacific 
Highway  Soudi.  C-88988^  Seetde. 
Waahington  08108. 


There  have  been  numeroua  reporta  of 
cracked  outboerd  wing  leadtng  od|B  slat 
control  rods  on  Boeing  Model  787  series 
airplanes.  The  credu  initiated  at 
machining  meilcs  al  the  swagsd  ends  of 
the  rod.  Iiecture  of  two  control  rods  on 
eny  slat  woeld  nmah  in  die  inabiUty  to 
control  the  effectod  slef  s  position, 
which,  in  turn,  would  edversely  affect 
die  controllabUity  of  die  airplane. 

The  FAA  hae  reviewed  end  epproved 
Boeing  Service  Bulletin  787-57-9021. 
dated  Auguat  25. 1988.  which  deeaibes 
procedures  for  inepectioo  of  the  control 
rods  for  cracks,  snd  replacement  if 
naceaaaiy. 

Since  dds  coiulitloo  Is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  deaiga  an  AD  is  propoaed 
which  would  require  inapaction  of  the 
control  roda.  and  replacement  if 


neceaaary.  in  accordance  with  the 
service  bulletin  previously  mentioned. 

There  are  approximately  132  Model 
787  aeriee  airplenea  of  the  effected 
design  in  ths  woiidwids  fleet  It  is 
estimated  diet  80  aiiplanea  of  U.S. 
registry  would  be  effected  by  this  AD. 
thet  it  wouM  take  epproximately  3 
manhours  per  eiiplene  to  eccomi^ah  the 
required  ectione.  end  thet  die  everage 
lebor  cost  would  be  940  per  raanhour. 
Based  on  these  figures,  the  total  cost 
impad  of  the  AD  on  U.S.  operators  is 
estimeted  to  be  97.200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  ths  reletionship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  rssponsibilities  emong  the 
various  levels  of  government  Therefore. 
in  sccordanoe  wldi  Executive  Order 
12812.  it  is  determined  diet  diis  proposal 
would  not  have  sufficient  federalism 
implicatians  to  warrant  tha  preparation 
of  a  Federaliam  Assessment 

For  these  reesons,  the  FAA  has  . 
determined  that  this  document  (1) 
involves  s  proposed  regulation  which  is 
not  msfor  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Polides  and  Prooedurea  (44 
FR 11034;  February  28, 1979):  end  it  is 
further  certified  under  the  criterie  of  die 
Regulatory  Flexibility  Act  diet  diis 
proposed  rule,  if  prainulgated.  will  not 
have  s  significant  eoooomic  impact 
positive  or  negative,  on  e  aubatantial 
number  of  saisll  entities  beceuse  few.  if 
eny.  Modd  787  eirplanes  sre  opereted 
by  small  entitiee.  A  copy  of  e  draft 
regulatory  evelaatiaa  preparsd  for  this 
action  ia  rtwtmhimA  to  tha  regulatory 
docket 

Usl  off  SoHeds  fai  14  CFR  Pert  99 

Aviation  safety.  Aircraft 


Accordingly,  pursuant  to  the  authority 
delegeted  to  nw  by  the  Adminiatrator. 
tiie  Federal  Avietion  Adndniatretiaa 
propoaea  to  MHttd  1 89.13  of  Part  39  of 
die  Federal  Aviation  Ragilattons  (14 
CFR39Ll9)asioUows: 

1.  The  aadtority  citatton  for  Part  39 
continues  to  reed  ee  follows: 

Aalhsrilr  48  UAC  13S4(a).  1421  and  142K 
se  U.8.C  l«ta)  Pla«iaad  Pab.  1.87-Ma. 
laaaaiy  U.  taai):  a^  M  Cnt  lUai 

1 38119       lAsilstm 

2.  By  edding  the  following  new 
airworthiness  dirsctive: 


Boetng:  Applies  to  Model  787  Beriefl 
airplanes,  listed  in  Boeing  Service 
Bulletin  787-67-0021,  dated  August  25. 
1986,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  acoomplished. 
To  detect  craclcs  in  the  outboard  %ving 
leading  edge  slat  control  rods,  accomplish  the 
following: 

A.  Within  die  next  1.200  landings  of  9 
months,  whichever  occurs  first  ahm  the 
etbctive  date  of  this  AO,  unless 
accomplished  widiin  the  last  800  Unriinp  of 
6  months,  whichever  occurs  later,  visually 
inspect  the  wing  outboard  leading  edge  slat 
control  rods  in  acoordance  with  the 
Accomplishment  Instnictions  of  Boeing 
Service  Bulletin  787-67-0021,  dated  August 
25,1988. 

1.  If  the  date  of  manufacture  (stamped  on 
the  control  rod)  is  June  1963  or  later,  no 
further  action  is  required 

2.  If  the  date  of  manufacture  is  illegible  or 
is  prior  to  June  1963,  ultrasonically  inspect 
the  contnl  rods  in  accordance  with  Figure  1 
of  Boeing  Service  Bulletin  767-67-0021,  dated 
August  2S,  1966.  If  cracks  or  fractures  are 
detected,  replace  prior  to  further  flight,  in 
accordance  with  Figure  2  of  the  service 
bulletin.  Repeat  the  ultrasonic  inspection  of 
the  control  rods  manufactured  prior  to  June 
1963  at  intervals  not  to  exceed  2,000  InnHit^ga 
or  IS  months,  whichever  occurs  first 

E  Installation  of  oontnri  rods  manufactured 
June  1963  or  later,  terminates  the  hispection 
requirements  of  paragraph  A.2.,  above. 

C.  An  alternate  means  of  oompllanoe  or 
adjustment  of  tha  complianoe  tima.  whidi 
provides  an.acc8ptal>ie  level  of  safety,  may 
be  used  when  approved  by  die  Manager, 
Seattle  Aircraft  Certtfication  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  w1m>  may  add  any  conunents 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  fai 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  Fequirements  of  tliis  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  horn  die 
manufacturer  may  obUin  copies  upon 
requeat  to  Boeing  Commerdal 
Airplanes,  P.O.  Box  3707,  Seattie. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  Soudu  Seetde. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  Soudi,  Seattie,  Washington. 

Issued  in  Seattle,  Washington,  on  January 
2a  I960. 
Lsray  A  Kaltk, 

Manager,  Tranaport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  60-2150  Filed  1-30-60: 6:45  am] 


DEPARTHENT  OF  THE  TREASURY 

Custoim  Sorvtoa 

19CFR  Part  162 

Piupuand  Cuatoina  llaQidalions 
Amanonioiiia  tiawung  w  ma  uanany 
of  CoNfimon  Carrtara  for  FaHura  To 
Exardaa  tha  Hlohaat  Daoraa  of  Cara 

I  To  Pi  aval  It 


;  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Proposed  rule. 


:  lliis  document  proposes 
amendments  to  the  Customs  Regulations 
relating  to  the  liability  of  common 
carriers  to  penalties,  seizure  and 
forfeiture  for  unmanifested  narcotic 
drugs  or  marijuana.  The  proposed 
changes  would  add  to  die  r^gidations 
die  statutory  standard  for  the  highest 
degree  of  care  and  diligence  on  the  part 
of  common  carriers  in  preventing 
unmanifested  drugs  and  marijuana.  The 
changes  further  set  forth  spedfic  duties 
and  procedures  by  which  the  standard  is 
defined  and  against  which  compliance 
with  the  standard  can  be  determined. 
These  duties  and  procedures  indude 
such  security  measures  as  badcground 
investigations  of  employees,  access 
restrictions  to  cargo  areas,  use  of 
lighting  in  storage  areas,  and  other 
aimilar  measures. 

DATE  Comments  must  be  received  on  or 
before  April  3. 1989. 

Aooness:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  Room  2324.  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW..  Washington.  DC  20229. 

FOR  RmTHBI  MPOMMTION  CONTACT: 

Harriett  D.  Hank.  Penalties  Branch. 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service  (202)  566-5746. 
twnsmmun  intoiiatioii:  Under  19 
U.S.C  1584(b)  penalties  are  authorized 
for  unmanifested  narcotic  and 
controlled  drugs  and  marijuana  found  on 
vessds.  vehides  and  aircraft  unless  the 
master  or  person  in  charge  could  not 
have  known  by  the  exerdse  of  the 
"highest  degree  of  care  and  diligence"  of 
the  presence  of  such  merdumdise. 
Section  3124  of  die  Anti-Drug  Abuse  Ad 
of  1986  (Pub.  L  99-670)  extended  die 
highest-depee-oC-care-and-diligenoe 
standard  to  apply  in  connection  with 
seizures  and  forfeitures  of  aircraft  and 
other  common  carriers  resulting  from 
unmanifested  narcotic  drugs  or 
marijuana  in  amendments  to  19  U.S.C 
1594.  In  Senate  Report  Na  lOO-loa 
100th  Congress,  lat  Session  (September 


17, 1987),  the  Senate  Committee  on 
Appropriations  noted  that  diere  was  no 
definition  of  the  highest-degree-of-care- 
and  diligence  standard  by  which  an 
airline  can  measure  wfaedier  its 
precautions  have  satisfied  the  standard 
of  care  prescribed  by  statute.  It  was 
further  indicated  that  the  Customs 
Service  should  attempt  to  define  the 
standard  by  specifying  procedures  and 
specific  duties  for  airiines  to  follow. 

The  proposed  changes  would  add  the 
standard  to  the  regulations  and  indude 
apedfic  dutiea  and  procedures  against 
which  compliance  with  die  standard  can 
be  determined.  These  duties  and 
procedures  indude  such  security 
measures  as  background  investigationa 
of  employees,  access  restrictions  to 
cargo  areas,  use  <rf  lighting  in  storage 
areas,  and  similar  measures.  The 
requirements  are  made  equally 
applicable  to  sea  and  vehicular  carriers 
as  well  as  to  air  carriers,  and  are 
applicable  with  resped  to  seizures  and 
forfeitures  as  well  as  penalties. 

Section  162.65.  Customs  Regulationa 
(19  CFR  162.65)  relates  to  penalties 
under  19  MS.C  158(b)  for  failure  to 
manifest  narcotic  drugs  and  marijuana. 
Indusion  of  the  highest-degree-of-care- 
and-diligenoe  standard  and  the  specific 
duties  and  procedures  under  w^ch  that 
standard  may  be  defined  and  against 
tvfaich  conqiliance  may  be  determined 
are  proposed  to  be  set  forth  as 
amendments  to  %  162.65.  It  is  further 
proposed  to  add  a  new  1 162.67  to  make 
the  standard  applicable  to  aeizures  and 
forfeitiues  under  19  U.S.C  1595a  and  die 
definition  for  the  standard  applicable  to 
19  U.S.C  lS94(c). 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
«vritten  comments  (preferably  in 
triplicate)  that  are  submitted  to  the 
Customs  Service.  Commenters  are 
requested  to  address  the  clarity  of  the 
guidelines  on  security  measures,  the 
ability  of  common  carriers  to  apply  them 
in  a  standardized  manner,  other  fadors 
tiiat  should  be  taken  into  account  and 
the  relative  importance  of  individual 
factors.  Stdanitted  comments  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Ad  (5  U.S.C.  552).  §1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4)  and  1 103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  WOO  a.m.  and  4:30  p  jn.  At  the 
Regulations  and  Disdosure  Law  Branch. 
Room  2324,  Customs  Headquarters,  1301 
Constitutitm  Avenue.  NW^  Washington. 
DC  20229. 
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Thia  docunMnt  doM  not  bm(  dM 
crftorla  for  ■  **iiiaiar  rub"  m  spadfiad  In 
B.0. 12291.  Accordia^.  no  ragulatory 
impact  analysis  has  bs«n  prsparsd. 

Ragulatafy  naidMHiy  A«l 

Pursuant  to  tka  proviaioos  of  tha 
Ragulatory  FlaxibUibr  Act  (5  U5.C  601 
•/  M9.).  It  b  cartlfbd  diat  dia  ragubtton 
amencbnents  will  not  have  a  tigntflcant 
aconomic  Impact  on  a  cnbstantbl 
nurabar  of  small  entitiet.  Aooordlngty. 
thay  ara  not  mibbct  to  tha  rasoblofy 
analysis  or  odiar  iai|uiia»anb  » XJAJC 
e03andaO4. 


.  RaducliuB  Act 

Theaa  amondmanta  do  not  pravida  for 

a  oolbrtkn  of  information  as  dsAnad  by 

8  CFR  13207(c).  and.  tftarafofa.  tha 

raquiremanta  «rf  tha  Paparwoik 

Raduction  Act  (44  U.&C  3604(b))  aia  not 

applicabla. 

rfc     ffcj    ,  f   f  II  Ml.  ■■iiii 
ummg  uuwiuaiaai 

Tha  principal  author  of  this  documant 
was  )amaa  C  HilL  Rasubtioas  and 
Diacloaura  Law  Brandi.  ILS.  Cuatoou 
Sarvica.  Howavar,  paraonnel  from  othar 
ofFlcas  partidpatad  to  ib  davalopmanL 

Lbt  af  8ab)acto  b  19  Cn  Part  Mt 

Customs  duUaa  and  inspaction.  Law 
anforcomant.  Psnaltlas.  Reporting  snd 
recordkeeping  requirements.  Seizures 
and  forfeitures. 


It  b  proposed  to  amend  Part  101, 
Customs  Regnbtions.  as  sat  forth  below: 

PART  1«2-ACC0m)KEEPIIIQ. 
mSPECnONB.  SEARCH,  ANO 
8CIZURC 

1.  The  general  authority  dtation  for 
Part  102  b  amended  by  the  addition  of 
further  epedflc  authority  for  ||  1(040 
and  182.07  in  proper  numerical  sequence 
as  follows: 

Aotbartiy:  S  U  AC  aOL  U  U.&C  Sa^  1824: 

•     •     • 

Sm.  162.  as  also  ia«Md  oadar  19UAC 

isftt.  ISM. »  U.S.C  sea  ssi: 

8k.  102.«7  also  laaaad  ondar  19  U  AC 
tsaciaasK 

2.  It  b  proposed  to  amend  i  102.06  by 
radaalgnatii^  paranpha  (c)  through  (a) 
as  paragraphs  (e)  through  (^ 
rsapectively. 

3.  It  b  proposed  to  further  amend 

1 102.06  by  Inserting  new  paragrapha  (c) 
and  (d)  to  read  as  follows: 


(c)  UabUitf  ofeommoH  carrimn. 
Coounon  carriers  ara  liabb  for  the 
payment  of  penalties  prescribed  in  19 
U.S.C  1504  for  failure  to  manifest 
narcotic  drugs  or  marifuana  unless  the 
master  or  othar  paraon  in  chaise  of  the 
convayanoa.  or  tha  otBcera.  or  tha  owner 
of  the  conveyance  can  aatabHsh  Uiat 
they  did  not  know  and  could  not  have 
known,  by  die  exardae  of  die  Ughast 
dapaa  of  care  and  diligence,  that 
narcotic  drugs  were  on  board. 

(d)  Htghett  degree  of  care  and 
diligence.  The  burden  of  proving  that  it 
has  exercised  the  hbhest  degree  of  care 
and  diligence  b  on  the  common  carrier. 
The  determination  as  to  whether  or  not 
a  common  carrier  has  carried  this 
burden  of  proof  wiO  be  made  by 
Customs  on  a  case-by-case  bads.  It  will 
reflect  the  Individual  facta  and 
circumstancea,  and  will  take  into 
account  measures  taken  at  tha  foreign 
lading  location,  on  board  the 
conveyance  while  en  route,  and  upon 
arrival  in  the  United  States.  Depending 
on  the  particular  facts  and 
circumstances  surrounding  a  carrier's 
failure  to  manifest  narcotic  drugs  or 
marilaana.  that  carrier  must  submit 
evidence  that  it  performed  security 
measurea  such  as.  but  not  limited  to.  the 
following: 

(1)  Investigating  background  of  aach 
employee  to  determine  whether  tha 
employee  has  engaged  in  criminal 
activitiea.  activities  related  to  narcotics 
smugging,  or  has  a  standard  of  living 
which  b  inconsbtent  with  the  salary 
being  paid  by  the  carrier. 

(2)  Knowing  identities  of 
representatives  of  companies  delivering 
merchandise  to  the  foreign  port  of  lading 
for  shipment,  and  identities  of  company 
emplovees  receiving  cargo  at  tha  forei^ 
port  of  lading.  Special  attention  should 
be  paid  to  fint-tirae  and  infrequent 
shippers. 

(3)  Maintenance  of  a  secure  bdlity. 
including  locking  of  doors  and  windows 
and  maintenance  of  a  secure  perimeter. 

(4)  Restricting  access  to  the  cargo  area 
to  authorized  personnel  only,  by  use  of 
such  measures  as  uniforms,  badges,  or  a 
card  key  system. 

(5)  Maintenance  of  24-boor  security  by 
use  of  guard  detaib  and/or  an  alarm 
system  to  alert  offldab  in  the  event  the 
perimeter  b  violated  when  the  fadHty  b 
dosed. 

(0)  Maintenance  of  adequate  lighting 
in  wrark  araaa  and  storage  (adUties. 

(7)  Maintenance  of  inventory  oontrol 
including  serially  numbered  bilb  of 
bding  and  oontrol  of  seab. 

(8)  Routine  bspectioa  of  the  facility  or 
conveyance  by  management  and 
security  parsauwL  and  tha  taking  of 


approprbte  action  on  dw  basb  of 
otMsrved  defidendes. 

(9)  Operation  of  a  program  to  insure 
that  narcotic  drugs  and  marijuana  are 
not  concealed  in  the  conveyance,  e.g.. 
sealing  or  securing  compartments  within 
a  conveyance,  such  as  rope  lockers, 
chain  lockers,  or  compartments  within 
the  bvatory.  where  this  will  not  affect 
safety  or  operation  of  the  conveyance. 

(10)  Prompt  disdosure  to  Customs  and 
other  bw  enforcement  officials  of 
information  which  would  lead  direcUy 
or  indirecUy  to  the  detection  of 
narcoUca. 

(11)  Oparatioa  of  a  program  designed 
to  insure  that  all  packages  and 
containers  are  manifested  and  that  the 
marks,  numbers,  weighb  and  quantities 
on  the  packages  and  containers  agree 
with  the  manifest 

4.  It  b  proposed  to  amend  Part  102  by 
adding  a  new  1 102.07  to  read  as 
follows: 


f1«2,f7   Sabaraaoli 

For  the  purpose  of  seizure  and 
forfeiture  of  a  common  carrier  pursuant 
to  19  U.S.C  lS95a(a)  as  a  result  of  die 
carrying  of  unmanifested  narcotic  drugs, 
controlled  substances,  or  marijuana,  or 
assisting  in  the  carrying  of  such 
merchandise,  the  oonunon  carrier  will  be 
held  to  the  same  standard  of  die  highest 
degree  of  care  and  diligence  required 
under  aection  1994(c).  The  definition  for 
diat  standard  in  i  ie2.05(d)  of  dds  part 
shall  apply  under  either  provision. 
Wim^VoaRaab. 
CommistJooer  of  QutoaiM. 

ApprovMi:  October  S.  1988. 
Sahratof*  B.  Maitocka. 
AMsiatant  Secr&taryofUm  Tnamay. 
[FR  Doc  89-n99  Piled  1-30-89: 8:48  am] 


DEPARTMEirr  OF  LABOR 


Administration,  Wogo  and  Houf 
Division 

29  CFR  Port  590 

Einpioyniani  or 
Cortain  Industflss 


:  Wage  and  Hour  Diviaion, 

Employment  Standards  Adminbtration. 
Department  of  Labor. 
action:  Revised  schedule  of  public 
hearings. 

•USMARV:  Hie  Department  of  Labor  has 
dedined  to  revise  the  schedule  and 
expand  the  locations  of  public  hearing  < 
on  the  employmmt  of  hosMwoikers  b 


the  women's  apparel  industry  which 
were  announced  in  the  Fadaeal  1 
on  December  30. 1980.  The  public 
hearings  previously  scheduled  for  San 
Antonio.  Texas,  for  March  2-3, 1989,  and 
Chicago,  Illinois,  for  March  8-9, 1968^ 
will  be  held  as  planned.  The  public 
hearings  previousiy  scheduled  for 
Miami.  Florida  for  February  22^-23, 19ea 
will  be  rescheduled  Im  a  bter  data  The 
Department  also  will  schedule 
additional  hearings  in  the  New  Yotk 
City  and  Los  Angetes,  Cahfomia,  areas. 
Anodier  Fadaial  Ragialar  notice  will  be 
published  shortly  to  provide  information 
on  the  dates,  times,  wd  locatiiMis  fc»  the 
hearings  in  Miami.  New  Toric  and  Los 
Angeles.  The  purpose  of  these  hearings 
is  to  gather  information  about  the 
characteristics  of  thb  industry  and  the 
kinds  of  enforcement  mechanisma 
appropriate  for  a  new  regulation 
governing  women's  apparel  homewoik. 
DATO:  The  public  hearings  will  be  hdd 
in  San  Antonio.  Texas,  on  March  2-3. 
1989.  and  Chicago.  lUinoia.  on  March  0- 
9, 1988.  Tha  hearings  will  begin  at  9:30 
a.m.  local  time.  Interested  parties  who 
wbh  to  testify  in  person  should  so  notify 
the  Wage  and  House  Administrator  in 
writing  no  bter  than  February  17. 1988. 
Oral  testimony  will  be  kept  to  a 
maximiun  of  twenfy  minutes  unlesa 
different  arrangemenb  are  made  in 
advance  with  the  Administrator. 
However,  persons  testifying  are  free  to 
submit  more  extensive  written 
statemenb  for  indusion  in  the  hearing 
record.  Abo.  such  persons  £u-e  asked  to 
advise  the  Adminbtratoi  on  their  need, 
if  any,  for  translators. 

All  interested  parties  are  invited  to 
submit  written  comments  on  this  matter 
to  the  Adminbtrator  on  or  before  April 
14,1989. 

AOOncsOCt:  The  locations  for  the  San 
Antonio  and  Chicago  public  hearings 
are  as  follows: 
Institute  of  Texan  Cultures.  801  South 

Bowie,  Hemisfair  Plaza.  San  Antonio, 

Texas  78206 
2525  Ceremonial  Courtroom.  Everett 
McKinley  Dirksen  Federal  Building,  219 
South  Dearborn.  Chicago,  Illinois  60604. 
FOn  nMTMBI  1WWUTI0II  CONTACR 

Paub  V.  SmitK  Adminbtrator.  Wage 
and  Hour  Division.  U.S.  Depcfftment  of 
Labor,  Room  S-3502,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210, 
(202)  523-0305.  Thb  b  not  a  toll-free 
number. 

oupnsMDiTAiiv  mfonmation:  On 
December  30, 1986,  the  Department  of 
Labor  publbhed  in  the  Federal  Register 
an  advance  notice  of  proposed 
rulemaking  and  notice  of  bearings  on 
regulations  at  29  CFR  Part  530.  (See  53 
FR  53344).  These  regulations  prohibit  the 


employment  of  homewoiicers  in  die 
women's  apparel  industry.  Iliat  notice 
advised  the  pubKc  of  hearings  scheduled 
for  Kfiami,  Florida,  San  Antonio,  Texas, 
and  Chicago,  IlIinoK.  Interested  parties 
who  wuhed  to  testify  at  the  hearings 
were  asked  to  so  advise  the 
Administrator  by  February  2, 1960. 

Dedsions  have  been  made  to  hold 
additional  hearings  in  New  Yoric  and 
California.  Also,  because  of  the 
workload  imf^cations  in  adding  these 
hearings  to  the  schedule,  it  has  been 
necessary  to  resdiedule  the  Miami. 
Florida,  hearing  for  a  later  date.  The 
Department  will  shortfy  publish  a 
fiuiher  notice  on  these  three  hearmgs. 

The  hearii^  planned  for  Scm 
Antonio,  Texas,  and  Chicaga  Illinois. 
will  be  held  as  previously  scheduled. 
However,  those  persons  who  wi^  to 
testify  at  these  hearings  are  now  a^ed 
to  so  advise  the  Administrator  by 
February  17, 1969.  Abo,  the  closhig  date 
for  submitting  written  commente  has 
been  changed  to  April  14, 1989. 

Persons  vdio  do  not  advise  die 
Administrator  diat  they  wish  to  testify 
at  the  hearings  will  be  heard  as  time 
permits  following  those  who  have  been 
scheduled,  but  they  may  be  Bnrited  to 
ten  minutes  each  for  their  presentation. 

This  document  was  prepared  under 
the  direction  and  control  of  Paub  V. 
Smith.  Adminbtrator.  Wage  and  Hour 
Divbion.  US.  Department  of  Labor. 

Lbt  of  Subjecb  fai  29  CFR  Part  530 

Employment.  Investigation.  Labor, 
Law  enforcement.  Minimum  wages. 
Wages,  Licenses. 

Signed  at  Washington,  DC  on  this  26tfi  day 
of  Januaiy,  1980. 

Alan  C  McNfflbo. 

Acting  Assistant  Secretary  for  Employment 

Standards. 

Paub  V.  Smith. 

Administrator,  Wage  and  Hour  Division. 

(FR  Doc.  89-2237  Filed  1-30-48;  8:45  am) 
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DEPARTMENT  OF  THE  INTERtOfl 

Office  of  Surfacs  Mining  Reclamation 
and  Enforcomsnt 

30  CFR  Part  761 

Areas  UnsuRaMs  for  MMng;  Arsas 
Designated  by  Act  of  Concroos; 
App9cabliltyoftheProtiWtloBSOfttie 
Surface  Mbdng  Act  to  ttie  Surface 
Impacts  of  lindsrground  Coal  Mliiiiig, 
ruonc  neerHigs 

agency:  Office  of  Sur&ce  Mining 
Redamation  and  Boforcement.  Interior. 


ACTION:  Notice  of  public  hearings. 

SUMMAWY;  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
has  previously  publbhed  a  proposed 
rule  whidi  addresses  the  circumstances 
which  constitute  valid  exbting  rights 
(VER)  to  mine  in  areas  where  Congress 
has  otherwise  prohibited  mining  under 
section  522(e)  of  the  Surface  Mining 
Omtrol  and  Reclamation  Ad  of  1977 
(the  Ad).  The  proposed  rub  also 
contained  provisions  <»  the 
applicability  of  the  prohibitions  in 
section  52^e)  of  the  Ad  to  sidisidence 
resulting  from  underground  mining. 
OSMRE  has  received  requeste  to  \uM 
public  hearings  on  the  proposed  rub  and 
has  scheduled  public  heatings  as 
specified  below. 

DATES:  Public  hearings  have  been 
scheduled  in  Denver,  Cdorado; 
Pittobur^  Pennsylvania;  St  Louis, 
Missouri;  Washington,  D.C;  Lexington. 
Kentucky;  and  KnoxviUe,  Tennessee  on 
February  10. 1988. 

Combined  hearings  on  the  proposed 
rule  and  Environmental  fanpaid 
Statement  will  begin  at  9:00  a.m.  local 
time  in  all  places. 
AODRESSES:  Public  hearings  are 
scheduled  at  the  following  locations: 

Brooks  Towo^  Second  Floor 

Conference  Room.  1020 15di  St. 

Denver.  Colorado 
The  Parkway  Center  Inn.  875  Greentree  '' 

Road,  Pittsburgh,  Pennsylvania 
Parte  Terrace  Airport  Hilton.  10330      — 

Natural  ftidge  Road.  St  Louis. 

Missouri 
First  Floor  Auditorium.  South  Interior 

Building,  1915  Constitution  Avenue, 

NW..  Washington.  DC 
The  Kentucky  Inn.  525  Waller  Avenue. 

Lexington,  Kentucky 
The  Holiday  Inn  Convention  Center, 

Henley  Street  and  Clinch  Avenue, 

KnoxviUe,  Tennessee 
FOR  niimCfl  INFORMATION  CONTACT 

Patrick  Boyd.  Office  of  Surface  Mining 
Redamation  and  Enforcement  1951 
Constitution  Avenue,  NW.,  Washington. 
DC  20240;  Telephone  202-343-4561 
(Commerdal  or  FTS). 

SUPPLEMENTARY  INFORMATION:  OSMRE 
published  a  proposed  rub  on  December 
27, 1988  (53  FR  52374)  which  would 
amend  those  portions  of  its  permanent 
program  regulations  at  30  CFR  Part  761 
which  address  the  circumstances  which 
constitute  VER  to  mine  in  areas  where 
Congress  has  otherwise  pnrfiibited 
mining  under  section  522(e)  of  the  Act 
OSMRE  xsoAerXotk  this  action  in 
response  to  a  distrid  court's  dedsion  in 
Round  in  of  the  litigation  on  OSMRFs 
permanent  program  regulations. 
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Specifically.  08MRE  propoMd  for 
r«vi«w  and  comment  two  different 
option*  for  the  standard  for  VER:  (1) 
VER  axlsta  when  an  applicant  for  a 
permit  to  conduct  surface  coal  mining 
operations  has.  or  had  made  a  good 
faith  effort  to  obtain,  all  necessary 
permits,  or  (2)  VER  exists  when  an 
applicant  has  a  legal  right  to  mine  by  the 
method  intended,  as  determined  by 
State  law.  The  proposed  rule  would  alao 
reorganise  the  existing  rule  for  clarity. 

OSMRE  also  proposed  for  review  and 
comment  a  rulemaking  proposal  on  the 
applicability  of  the  prohibitions  in 
section  522(e)  of  the  Act  to  subsidence 
resulting  from  underground  mining. 
Section  S22(e)  prohibits  surface  coal 
mining  operations  on  certain  lands  and 
within  specified  distances  of  certain 
structures  and  facilities. 

Requests  for  hearings  on  these 
proposals  have  been  received.  OSMRE 
will  also  be  conducting  hearings  at  the 
same  time  on  the  Environmental  Impact 
Statement  (EIS)prepared  for  the 
proposed  rule.  Tne  hearings  on  the 
proposed  rule  and  the  EIS  have  been 
combined  for  the  convenience  of  the 
public  and  will  begin  at  9K)0  a.m.  local 
time  in  all  places. 

To  assist  the  transcriber  and  ensure 
an  acciuate  record.  OSMRE  reouests 
that  persons  who  testify  at  the  hearings 
give  the  transcriber  a  copy  of  their 
testimony. 

Dated:  lanaary  2S.  19Mi  •  • 

Robert  H.  CaMils. 

Dinctor.  Offka  ofSurfoca  Mining 

Rrrlamation  and  Enfomment. 

|FR  Doc.  flB-2in  FOmd  l-30-«(  S^S  soil 


ENVmONMCNTAL  PfflOTECTION 
AQENCY 

40  cm  Part  S2 

lA'i-mL-Mit-i] 

Approval  and  PioinulQatton  of  Air 


Control  Tadmology  for  Qanarai 
Eloctrlo  Co.  PfttalMd,  MA 


:  Environmental  Protection 
Agency  (EPA). 
Acnosc  Proposed  rule. 


:  EPA  is  proposing  to  approve 
a  proposed  State  Implementation  Plan 
(SIP)  revision  submitted  by  the 

Coounonwealth  of  Massachus«tt>.  This 
revision  estdblishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions 


from  the  General  Electric  Company  In 
Pittsfield.  Massachusetts.  The  intended 
effect  of  this  action  is  to  propose 
approval  of  a  source  specific  RACT 
determination  made  by  the 
Commonwealth  of  Massachusetts  in 
accordance  with  commitments  of  its 
approved  1062  ozone  attainment  plan. 
This  sction  is  being  taken  under  section 
110  of  the  Clean  Air  Act. 
OATa:  Comments  must  be  received  on  or 
before  March  2. 1960.  Public  comments 
on  this  document  are  reouested  snd  will 
be  considered  before  talking  final  action 
on  these  SIP  revisions. 
Aoonaaaaae  Comments  may  be  mailed 
to  Louis  F.  Gitto.  Director.  Air 
Management  Division.  Room  2313.  JFX 
Federal  BIdg..  Bostoa  MA  02203.  Copies 
of  the  State  submittal  and  BPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency,  Room 
2313,  IFK  Federal  Bldg..  Boston.  MA 
02203  and  the  Department  of 
Environmental  Quality  Engineering. 
Division  of  Air  Quality  Control.  One 
Winter  Street  8th  Floor  Boston.  MA 
02106. 


PON  WWTIMW  WONMATION  CONTACT: 
Nam  Nguyen  (617)  566-3240:  FTS  835- 
3248. 


ranv  aMMMMATioia  On 
'  4. 1986.  the  Mdssachusetts 
DapaitBMnt  of  Environmental  Quality 
Engineering  (DEQE)  submitted  a 
proposed  revision  to  its  State 
Implementation  Plan  (SIP)  for  the 
General  Electric  Company  (General 
Electric)  located  in  Pittsfield. 
Massachusetts.  The  revision  consists  of 
a  proposed  Plan  Approval,  dated 
January  21, 1966,  imposing  requirements 
to  reduce  VOC  emissions  from  three 
operations  at  General  Electric  which  are 
not  subject  to  RACT  under 
Massachusetts  SIP  regulations 
developed  pursuant  to  EPA's  Control 
Technique  Guildlines  (CTGs). 

Massachusetts  requested  and  was 
granted  an  extension  until  December  31. 
1967  to  come  into  attainment  with  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  Pursuant  to  EPA 
policy,  the  SlPs  of  all  extension  Sthtes 
must  require  RACT  on  all  non-CTG 
sources  with  the  potential  to  emit  100 
TPY  or  ore  of  VOCs.  EPA  approved 
MassachusetU  Regulation  310  CMR  7.18 
(17).  "Reasonably  Available  Control 
Technology  (RACT)."  on  November  0, 
1963  (48  PR  51480)  as  part  of  the 
Conunonwealth  of  Massachusetts'  1962 
ozone  attainment  plan.  In  a  November 
17. 1062  letter  to  EPA.  the  DEQE 
committed  to  submit  each  of  the 
individual  100  TPY  RACT 


determinations  it  made  to  EPA  for 
incorporation  into  the  Massachusetts 
SIP  as  source-specific  SIP  revisions. 

Sadiground 

General  Electric's  Pitufield  facility  la 
a  large,  multi-operation  stationary 
source  of  VOCs.  The  majority  of  its 
VOC-emitting  processes  are  subfect  to 
RACT  under  Massachusetts  SIP 
regulations  developed  and  approved  In 
accordance  with  EPA's  CTGs.  However, 
General  Electric  has  three  non-CTG 
processes  that  have  total  potential  VOC 
emissions  in  excess  of  100  TPY.  Those 
manufacturing  processes  are  referred  to 
as  followK 

The  Large  Transformer  Group 
The  Ordnance  Systems  Division 
The  Plastics  Business  Group 

While  the  total  pre-RACT  potential  to 
emit  of  these  three  processes  equals 
502.0  TPY,  the  majority  of  those 
emisison*.  444  TPY.  are  methylene 
chloride  emissions  from  the  Plastic 
Business  Group's  laminating  resins 
manufacturing  operations.  Although 
EPA  has  statwl  that  methylene  chloride, 
because  of  negligible  photochemical 
reactivity,  can  be  exempted  from  control 
as  a  VOC  in  any  SIP  (44  PR  32042  and  45 
FR  32424).  the  State  of  MassachusetU 
did  not  include  methylene  chloride  as  an 
exempt  solvent  in  the  definition  of 
'Volatile  organic  compounds"  in  its 
federally-approved  Ozone  Attainment 
Plan.  Therefore,  a  source  in 
Massachusetts  which  uses  methylene 
chloride  is  subject  to  the  same  control 
requirements  for  that  solvent  as  it  is  for 
its  photochemically  reactive  VOCa. 
Therefore,  DEQE's  proposed  Plan 
Approval  Imposed  RACT,  In  accordance 
%vith  SIP  regulation  310  CMR  7.17(17).  on 
General  Electric's  Plastics  Business 
Group's  operations  to  control  methylene 
chloride  in  addition  to  the  Large 
Transformer  Group's  and  Ordnance 
Systems  Division's  operations  which 
emit  reactive  VOCs. 

Summary  ofDEQE't  RACT 
Determination 

DEQE's  lanuary  21. 1968  proposed 
Plan  Approved  imposes  requirements 
which  reduce  VOC  emissions  from  502.9 
TPY  to  117.4  TPY  (a  76.7%  reduction)  at 
General  Electric's  three  non-CTG 
manufacturing  processes  as  follows: 
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The  DEQE  First  issued  a  conditional 
RACTT  Han  Approval  to  General  Electric 
for  its  non-CTG  processes  on  May  15. 
196&  lliat  Plan  A|^roval  was 
subsequently  amended  by  the  DEQE  on 
lune  17. 1986,  October  17, 1986,  and  July 
7. 1967,  DEQE  amended  the  Plan 
Approval  on  January  21. 1988  to 
incorporate  changes  in  emissions 
calculated  from  the  Plastic  Business 
Group  and  to  include  the  provisions  of  a 
Consent  Agreement  negotiated  between 
the  DEQE  and  General  Electric 
regarding  painting  operations  in  the 
Ordnance  Systems  Division.  Ilie 
requirements  of  the  DEQE's  January  21, 
1968  amended  proposed  Plan  Approval 
are  summarized  below. 

Lai:ge  Transformer  Group  ' 

The  proposed  Plan  Approval  requires 
the  installation  of  a  tmai  panel  and  pot 
lid  on  the  Gasket  Dipping/Drying 
operation  by  September  1, 1986  to 
reduce  process  and  fugitive  emissions. 

Ordnance  System  Division 

1.  The  proposed  Plan  Approval 
requires  General  Electric  to  modify  the 
Casting  Impregnation  process  by 
September  1. 1986  to  eliminate  the  use  of 
kerosene  and  the  hot  oil  cure  bath.  It 
further  requires  that  any  substitution  for 
the  kerosene  and  hot  oil  cure  bath  must 
be  a  non-VOC  containing  formulation. 

2.  The  proposed  Plan  Approval 
requires  that  C^neral  Electric  use  low/ 
no  VOC  formulations  or  a  level  of 
control  equivalent  to  low/no  VOC  by 
December  31. 1991  for  all  existing 
Department  of  Defense  (DoD)  specified 
Ordnance  coating  operations,  llie  Plan 
Approval  further  specifies  that  low/no 
VCK3  formulations  means  paints  and 
coatings  with  less  than  6.68  pounds  of 
VOCper  gallon  of  solids  as  applied. 

3.  llie  proposed  Han  Approval 
requires  that  General  Electric  use  low/ 
no  VOC  formulations  or  a  level  of 
control  equivalent  to  low/no  VOC  by 
December  31, 1967  for  all  non-DoD 
specified  coating  operations.  Again,  the 
Plan  Approval  specifies  that  low/no 
VCXD  formulations  means  paints  and 
coatings  with  less  than  6.68  pounds  of 
VOC  per  gallon  of  solids  applied. 

4.  llie  proposed  Plan  Approval 
restricts  the  total  annual  VOC  emissions 
bom  the  coating  operations  of  the 
Ordnance  Systems  Division  (regardless 


of  whether  the  coatings  used  are  DoD- 
spedfied  or  not)  to  8.3  TPY. 

5.  The  proposed  Han  Approval 
requires  that  General  Electric  verify  the 
use  of  low/no  VOC  coatings  as  required 
in  2  and  3.  above,  by  January  12, 1902. 
The  Han  Approval  fiulher  specifies  that 
General  Electric  perform  the  verification 
according  to  EPA  Reference  Test 
Ktettiod  24  as  contained  in  Appendix  A 
ofW  CFR  Part  ea  and  submit  a  report 
summarizing  the  test  results  by  March  1. 
1902. 

6.  The  proposed  I%n  Approval 
requires  General  Electric  to  track  the 
coatings  used  in  the  Ordnance 
Division's  RACT-sobject  operations. 
General  Electric  must  maintain  records 
of  monthly  and  yeai^to-date  total  VOC 
emissions  and  VOC  emissions 
ejqiressed  in  pounib  of  VOC  per  gallon 
of  solids  applied  for  each  coating.  The 
Plan  Approval  further  requires  that  each 
annual  coating  record  be  retained  at 
General  Electric's  Pittsfield  facility  for 
at  least  two  years,  and  be  made 
available  to  DEQE  upon  request. 

7.  The  proposed  Han  Approval 
requires  General  Bectric  to  continue  to 
provide  bimonthly  reports,  which  b^gan 
on  September  1, 1986  to  the  DEQE  which 
update  progress  made  toward 
converting  to  low/no  VOC  coatings. 
These  reports  miist  include  any 
communications  General  Electric  has 
with  DoD,  EPA.  suppliers,  contractors, 
manufacturers,  etc.  regarding  low /no 
conversion. 

Further,  the  Hann  Approval  requires 
that  these  reports  include  a  list  of 
currenct  coatings  and  the  respective 
ratio  of  VOC  to  solids  as  applied, 
availability  of  low/no  VOC  substitutes, 
coating  trials  and  results,  expected 
dates  of  conversion,  and  final 
conversion  dates. 

Plastics  Business  Group 

1.  The  proposed  Han  Approval 
requires  that  General  Electric  install  a 
carbon  absorber  by  December  31. 1986 
to  control  methylene  chloride  emissions 
bom  the  condenser  stack  serving  the 
laminating  resins  manufacturing 
operation.  The  Plan  Approval  specifies 
that  the  carbon  adsorber  be  operated  so 
that,  minimally,  a  90%  recovery 
efficiency  and  a  90%  system  capture 
efficiency  are  achieved.  Overall  an  81% 
capture  and  recovery  efficiency 
(0.9X0.9=81%)  must  be  achieved. 

2.  The  proposed  Han  Approval 
requires  General  Electric  to  install  inlet 
and  outiet  test  ports  on  the  carbon 
absorber  by  December  31. 1986  which 
will  allow  for  VOC  emission  testing 
according  to  EPA  Reference  Test 
Method  18  or  25A  as  contained  in 
Appendix  A  of  40  CFR  Part  6a  The  Plan 


Approval  further  specifies  that  General 
Electric  wiU  be  required  to  test  at  the 
discretion  of  DEQE  of  EPA. 

3.  The  Plan  Approval  requires  that 
General  Electric  develop  and  implement 
a  Leak  Detection  and  Repair  Program 
for  controlling  VOC  emissions  from  the 
Plastics  Business  &oup's  manufacturing 
operations.  A  DEQE-approved  Leak 
I)etection  and  Repafr  Program  shall  be 
implemented  l^  September  1, 1906  for 
the  laminating  resins  operations  of 
control  methylene  diloride  emissiODS 
and  by  December  15, 1966  for  the 
remainder  of  the  Plastics  Business 
Group's  operations. 

4.  The  nan  Approval  requires  tfiat 
General  Electric  discontinne  the 
manufacture  of  METHYLON  resins  no 
later  than  Decembn  31, 1986. 

EPA's  Evahiation  of  DEQE  RACT 
Detemrinatian 

EPA  has  reviewed  tiie  proposed  Plan 
Approval  and  supporting  documents 
submitted  as  a  SO*  revision  for  parallel 
processing.  EPA  generally  agrees  with 
the  DEQE  RACT  requirements  to  reduce 
VOC  emissicnis  from  General  Electric 
However.  EPA  is  requiring  the  IKQE  to 
address  the  items  identified  below  in  the 
final  formal  SIP  revision  submitted  to 
impose  RACT  aa  General  Electric  to 
provide  additional  documentation  to 
ensure  ttiat  the  RACT  requirements  are 
technically  supportable  and  enforceable. 

1.  Standard  operating  procedures  for 
the  front  panel  cover  and  pot  lid  on  tbe 
Large  Transformer  Group's  Gasket 
Dipping/Drying  operations  must  be 
required  and  made  part  of  the  Flan 
Approval  to  insure  that  the  50% 
reduction  will  be  achieved  and 
maintained. 

2.  The  Leak  Detection  and  Repair 
Program  for  controlling  VOCs  from  the 
nastic  Business  Group's  manufacturing 
operations  must  specify  a  schedule  for 
requiring  monitoring  of  leaks  that  can 
only  be  repaired  mdien  the  unit  is 
shutdown. 

3.  The  Plan  Approval  states  that  as  of 
December  31. 1987.  General  Electric  may 
not  exceed  the  current  VOC  content(8) 
of  its  applicable,  existing  DoD-specified 
coatings  (an  attachment  to  the  I^an 
Approval  provides  the  current  VOC 
content  of  each  existing  coating  in 
pounds  of  VCX]  per  gallon  of  solids 
applied).  The  Plan  Approval  further 
requires  that  C^neral  Electric's  DoD- 
specified  coatings  must  all  meet  an 
emission  rate  of  6.68  pounds  of  VCXD  per 
gallon  of  soUds  as  applied  no  later  than 
December  31, 1991.  In  eflfect  DEQE  has 
determined  RACT  for  General  Electric's 
DoD-specified  coatings  as  their  current 
VOC  content(s)  in  pounds  of  VOC  per 
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gallon  of  solid*  applied.  EPA  hat 
fonfeifd  with  DoO,  and  that  Agency 
provided  infonnation  indicating  that 
manufacturan  of  their  ordnance 
•quipment  ooald  comply  with  the  uae  of 
low/no  fonnulatad  coatinga  by 
December  31. 1907.  Therefore,  the 
DBQE*a  aubmittal  mutt  contain  further 
(uattfication  for  determining  the  cturent 
VOC  oontent(s)  of  their  DoD-«pecified 
coatinga  aa  RACT.  Otherwiae.  DBQE 
muat  amend  the  Han  Approval  to 
require  General  Electric  to  aae  DoD- 
•pedfied  coatinga  which  meet  8.68 
pounds  VOC  per  gallon  of  aolids  applied 
by  Deoanber  91, 1W7. 

4.  The  Plan  Approval  should  require 
that  tha  tJ  TPY  annual  total  VOC 
emission  Umitation.  impoaed  on  the 
Ordnance  Systema  Division  RACT- 
iubject  painUng/ coatings  operations, 
must  be  met  over  every  consecutive 
twelve  (12)  month  time  period.  The  Plan 
Approval  should  clarify  the  final 
compliance  date  for  this  annual  limit 

5.  Tha  Plan  Approval  must  specifically 
requira  that  tha  anoiasion  rate  of  8.88 
poonda  of  VOC  par  gallon  of  soUda  aa 
appbad  be  met  on  a  eontinuoiia  baaia. 
Tliis  will  prevant  Ganaral  Electric  from 
using  an  amissiona  babbie  to  taet\  this 
amission  rate  until  and  unless  the 
company  la  approved  to  do  so. 

Thsaa  amandmenta  to  the  Plan 
Approval  mosl  ba  addrasaad  in  tha 
vanioB  of  that  document  which  is 
formally  submitted  aa  a  reviaion  to  EPA 
for  final  approval  and  incorporation  into 
the  SIP.  EPA  ia  proposing  to  approve 
thia  SIP  reviaion  for  Ganaral  Electric  in 
Pittsfiald.  which  was  submitted  on 
February  4. 198a  if  the  DEQE  makes  the 
changes  specified  in  this  notice.  EPA  is 
soliciting  public  comments  on  the  issues 
discussed  in  this  notice  or  on  other 
relevant  matters.  These  comments  wiU 
be  oonsidared  before  taking  flnal  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the  EPA 
Regional  office  listed  in  the  Addreuet 
section  of  this  notice. 

This  revision  is  being  proposed  under 
a  procedure  called  parallel  processing, 
whereby  EPA  propoaes  rulemaking 
action  concurrently  with  the  state's 
procedursa  for  amending  its  regulations. 
If  the  proposed  revision  is  substantially 
changed  faa  areaa  other  than  thoae 
identifiad  in  this  notice.  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  cnanges  are  made  other 
than  thoaa  areaa  dted  in  this  notice. 
EPA  will  pabtlah  a  Final  Rulemaking 
Notice  on  the  revisions.  The  final 
rulemaking  action  by  EPA  wiU  occur 
only  after  the  SIP  revtaion  haa  been 
adopted  by  Massadiusetts  and 


submitted  formally  to  EPA  for 
incorporation  into  the  SIP. 

EPA  is  proposing  to  spprove  the 
DEQE's  proposed  RACT  determination 
as  Imposed  in  the  January  21, 1988 
Conditional  Plan  Approval  (Amended). 
EPA  is  proposing  approval  with  the 
understanding  that  the  DEQE's  fon^ 
Sn*  revision  aubmittal  will  adequatsV' 
address  tha  items  indicated  in  this 
notice. 

Under  5  U.S.C  806(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  48  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order 1229L 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  tha 
requiremenU  of  section  110(a)(2)(A)-(K) 
and  110(a)(3)  of  the  Qean  Air  Act  as 
amended,  and  EPA  regulations  in  40 
CFRpartSl. 

Ual  of  S«ib)M:ts  in  4t  CFR  Part  52 

Air  poDution  control  Hydrocarbons, 
Intergovenunental  relations,  QM*a. 
Reporting  and  recordkeeping 
requirements. 

Airihoritr  42  U  &C  7401-7042. 
Dale:  SeptaBfiber  28. 1988. 
Kfichaal  R.  Dalaad. 

Regional  AdmJni$trator  Region  I. 

(FR  Doc.  89-2185  Fikd  1-30-88;  8:45  am) 
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:  Environmental  Protection 
Agency. 

actmm:  Propoeed  role:  extension  of 
nnaient  period. 

suMMAKv:  EPA  is  extending  tha 
comment  period  on  a  proposed  delisting 
decision  for  Fisher  Guide,  formerly 
Fisher  Body  Division  of  General  Motors 
Corporation.  Flint.  Michigan,  which 
d^ared  in  the  Fadaral  Raglstat  on 
December  16. 1988  (53  FR  50550).  The 
RCRA  Docket  will  ba  closed  to  the 
public  from  January  30, 1909  through 
February  3, 1980,  during  ita  relocation 
from  LG-100  to  M2427  at  EPA 
Headquarters.  401  M  Street  SW.. 


Washington.  DC  204ea  This  extension  is 
provided  to  allow  the  public  an 
adequate  opportraiity  to  review  all 
information  used  to  support  the 
Agency's  decision. 

DATt:  EPA  will  accept  public  comments 
on  the  previously  proposed  decision 
until  February  6. 1909.  This  date  reflecU 
the  perieAof  time  the  RCRA  Docket  will 
be  dosed.  Comments  postmariied  after 
the  dose  of  the  extended  comment 
period  will  be  stamped  "late". 


:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent.  Variances 
Section.  Assistance  Branch.  PSPD/OSW 
(OS-343).  US.  Environmental  Protection 
Agency.  401 M  Street  SW..  Washington. 
DC  20460.  All  comments  must  be 
identified  at  the  top  with  docket  number 
"F-BS-FGDP-FFFFT'. 

The  public  docket  where  the 
information  can  be  viewed  for  the 
proposed  rule  is  located  in  the  sub- 
basement  of  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  2046a  As  of  February 
6. 1989.  the  RCRA  Docket  will  be  located 
in  M2427  of  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington.  DC  20460.  The  docket  is 
open  from  9M  a.m.  to  4:00  pjn.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 
MM  WWW—  mntmiamm  cohtact: 

RC»A  Hotline,  toll  free  at  t0OO)  424-0346 
or  at  (202)  382-300a  For  tedmlcal 
information,  contact  Scott  Maid.  Office 
of  Solid  Waste  (OS-S43).  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington,  DC  204ea  (202)  382-4783. 

.  wufPiMamtaurf  wkmmation:  On 
December  16, 1968,  EPA  proposed  to 
deny  a  petition  submitted  by  Fisher 
Guide,  formerly  Fisher  Body  Division  of 
General  Motors  Corporation,  Flint. 
Michigan,  to  exclude  certain  solid 
wastes  generated  at  its  facility  &i>m  the 
list  of  haxardous  wastes  contained  in  40 
CFR  281.31  and  261.32.  See  53  FR  50550- 
50556.  This  proposal  was  made  pursuant 
to  40  CFR  280.20  and  260.22.  The  RCRA 
Dod(et  will  be  dosed  bom  January  30, 
1980.  through  February  3. 198a  to 
fadlitate  its  relocation  from  the  sub- 
basement  (LC-lOO)  to  M2427.  U.S. 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington.  DC  204ea  The 
Agency  is  hereby  extending  the  public 
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comment  period  for  a  period  equal  to  the 
time  the  RCRA  Docket  will  be  closed. 

The  public  comment  period  for  the 
proposied  rule  was  originally  scheduled 
to  end  on  January  30, 1989.  Today's 
notice.extends  the  public  comment 
period  for  the  proposed  rule  to  allow  the 
public  an  opportunity  to  review  all 
information  used  to  support  the 
Agency's  decision  on  Fisher  Guide's 
delisting  petition.  The  Agency  will  not 
accept  public  comments  on  the  proposed 
rule  until  February  a  1989. 

Date:  January  24, 1989. 
Sylvia  K.  Lowranca, 
Director,  Office  of  Solid  Waste 
(FR  Doc  89-2186  Filed  1-30-86:  8:45  am] 
aauNQcoMi 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfflM  of  CMM  Support  EnforcMMfrt 
45  CFR  Part  305 

Child  Support  EnforcMwnt  ProgrMn 
Audit 

AQCNCv:  Office  of  Child  Support 

Enforcement  (OCSE),  HHS. 

ACnoiC  Notice  of  proposed  rulemaking. 


y:  OCSE  is  proposing  to  amend 
the  Child  Support  Enforcement  program 
regulations  governing  the  audit  of  State 
Child  Support  Enforcement  (TV-D) 
Programs  and  the  imposition  of  finandal 
penalties  for  failure  to  substantially 
comply  with  the  requirements  of  titie 
IV-D  of  the  Sodal  Security  Act  (the 
Ad).  This  proposal  would  Improve  and 
expedite  the  current  process  for  auditing 
State  and  local  IV-D  programs  by 
consolidating  the  criteria  evaluated 
during  the  course  of  an  audit  and 
making  other  changes  to  the  current 
requirements  to  allow  flexibility  in  the 
audit  approach.  These  changes  are  being 
proposed  in  order  to  simplify  the  current 
audit  process  by  incorporating  lessons 
learned  since  promulgation  of  Uie 
existing  audit  regulations,  to  ensure  the 
initiation  of  audits  as  close  as  possible 
to  the  time  period  audited,  and  to 
shorten  the  elapsed  time  from  audit 
initiation  to  issuance  of  a  final  report 
For  a  detailed  discussion  of  the  changes. 
see  0UPnSMCNTARV  INFOmiATION. 

DATI:  Consideration  will  be  given  to 
written  comments  and  suggestions 
received  by  April  3, 1989. 
ADOnut:  Address  conunents  to: 
Assodate  Deputy  Director,  Office  of 
Child  Support  Ei^orcement  Department 
of  Health  and  Human  Services,  370 
L'Enfant  Promenade,  SW..  Washington. 
DC  20447.  Comments  will  be  available 


for  public  inspection  Monday  through 
Friday,  8:30  a.m.  to  5:00  p  jn.  in  the 
Department's  office  at  the  above 
address. 

FOn  HIRTHER  INRMMATION  CONTACT: 

Betsy  Matheson,  (202)  252-^5362. 

SUPPLEMENTARY  information: 

Background 

As  a  result  of  the  enactment  of  Pub.  L 
98-37a  the  "Child  Support  Enforcement 
Amendments  of  1984,"  OCSE  published 
final  audit  regulations  on  October  1, 
1985.  which  affect  the  audits  of  State  IV- 
D  programs  for  FY  1984  and  beyond. 
Section^  of  Pub.  L  98-37a  and  the 
implementing  regulations,  require  that 
OCSE  conduct  an  audit  of  the 
effectiveness  of  State  Child  Support 
Enforcement  programs  at  least  once 
every  three  years:  require  that  OCSE  use 
a  substantial  compliance  standard  to 
determine  whether  each  State  has  an 
effective  IV-D  program;  provide  that 
any  State  found  not  to  have  an  effective 
IV-D  program  in  substantial  compliance 
with  the  requirements  of  title  TV-D  of 
the  Act  be  given  an  opportunity  to  take 
the  corrective  action  necessary  to 
achieve  substantial  compliance  with 
those  requirements;  provide  for  the  use 
of  a  graduated  penalty  of  not  less  than  1 
nor  more  than  5  percent  of  a  State's  Aid 
to  Families  with  Dependent  Children 
(AFDC)  program  funds  if  a  State  is  not 
in  substantial  compliance;  and  specify 
the  period  of  time  during  which  a 
penalty  is  effective. 

In  order  to  be  found  to  have  an 
effective  program  in  substantial 
compliance  with  the  requirements  of 
tide  IV-^  of  tiie  Act  a  State  must  meet 
the  State  plan  requirements  contained  in 
45  CFR  Part  302.  Under  current 
regulations,  there  are  separate  audit 
criteria  for  each  of  the  State  plan 
requirements.  The  current  regulations 
list  30  criteria  (which  include  numerous 
related  subcriteria)  governing 
procedural  requirements  relating  to  the 
administration  of  the  IV-^  program 
which  are  evaluated  to  determine 
compliance  with  the  State  plan 
requirements.  These  procedural  criteria 
must  be  fully  met  for  a  finding  of 
substantial  compliemce.  In  addition,  the 
regulations  list  28  functional,  or  service- 
related,  criteria  which  include  numerous 
related  subcriteria  for  purposes  of 
evaluating  State  performance. 

The  required  procedures  under  these 
service-related  criteria  must  be  used  in 
75  percent  of  the  cases  reviewed  for  the 
State's  program  to  be  found  in 
substantial  compliance.  In  accordance 
with  the  statute,  a  State's  failure  to  fully 
comply  with  any  of  the  audit  criteria 
will  result  in  a  finding  that  the  State 


failed  to  substantially  comply  with  tiUe 
rV-D  requirements  unless  such  finding  is 
of  a  techjfiical  nature  which  does  not 
adversely  affect  the  performance  of  the 
State  rV-D  program. 

OCSE  auditors  have  followed  this 
audit  process  in  conducting  audits 
beginning  with  FY  1984.  The  experience 
gained  clearly  indicates  that  a  more 
efficient  and  more  expeditious  approach 
to  the  audit  of  State  IV-0  programs  is 
necessary.  The  average  audit  under  the 
current  approach  has  taken  21  months, 
&t)m  the  end  of  the  period  to  be  audited 
to  issuance  of  the  final  report.  One 
contributory  factor  has  been  the 
numerous  requirements  which  must  be 
individually  evaluated.  Combined  with 
the  statutory  requirement  for  a  triennial 
audit  and  the  allowance  for  a  corrective 
action  period  of  up  to  one  year,  the 
current  approach  is  unwieldy  at  best 
and  postpones  engaging  the  attention  of 
State  and  local  program  administrators, 
and  the  accomplishment  of  remedial 
action  to  correct  defidendes  noted,  untU 
much  too  long  after  the  dose  of  the  time 
period  subjed  to  audit  We  have  found 
that  in  order  to  comply  with  the 
statutory  requirement  for  a  triennial 
audit  auditors  must  occasionally  go 
back  into  a  State  to  condud  a  new  audit 
even  before  that  State  has  completed 
corrective  action  indicated  by  the  prior 
audit 

OCSE  has  already  taken 
administrative  steps  to  ease  this  process 
but  they  do  not  go  far  enough  in 
alleviating  the  problems.  After  extensive 
evaluation  and  analysis  of  operational 
experience  encompassing  better  than 
three  years,  OCSE  has  determined  that 
the  regulatory  changes  proposed  herein 
are  necessary.  The  proposed  nile  will 
consolidate  die  current  audit  criteria  by 
major  program  function.  Thus,  instead  of 
auditing  each  criterion  separately,  two 
or  more  will  be  grouped  under  one 
performance  standard  for  evaluatioiL 
This  will  allow  the  objective  of  the  audit, 
to  be  met  in  a  less  complex,  more 
expeditious  manner  while  maintaining 
the  reliability  and  integrity  of  the  audit 
In  addition,  in  the  audit  r^ulations 
published  October  1, 1985  (50  FR  40120). 
we  stated  that  additional  performance 
indicator  components  measuring 
paternity  establishment  and  cost 
avoidance  would  be  added  to  the 
performance  measurement  portion  of  the 
audit  Those  indicator  components  are 
included  in  this  proposed  regulation.  To 
correspond  with  the  additional  indicator 
components,  we  are  proposing  a  revised 
scoring  system.  We  are  also 
strengthening  the  standard  by  which  we 
judge  State  performance  on  the  three 
current  performance  indicator 
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compooenU  which  niMsun  AFDC  and 
non-AFDC  cost  tffectivenaM  and  AFDC 
cost  recovery.  The  current  standard  for 
thoee  performance  Indicator 
components  was  based  on  State 

Crformance  during  fiscal  vear  1963.  We 
beve  the  proposed  standard  takes  Into 
consideration  me  significant 
Improvements  that  have  been  made  In 
the  operation  of  State  programs  since 
fiscal  year  1963  as  a  result  of  changes 
made  in  response  to  the  "Child  Support 
Enfofceraent  Amendments  of  1964." 

Tliis  propoeed  rule  is  to  be  an  interim 
step  in  perracting  the  audit  approach. 
We  anticipate  further  revising  the  audit 
process  at  such  time  as  standards  for 
the  provision  of  program  services 
currently  under  development  are 
Implemented  in  final  regulatory  form. 
Therefore,  these  propoeed  rules  present 
the  most  practical  solution  for 
Immediate  improvement  of  the  audit 
process. 

Statutafy  Aulhedty 

These  propoeed  regulations  are 
published  under  the  authority  of 
sections  1102.  402(aMZ7).  432(aK4)  end 
403(h)  of  the  Act.  Section  llOS 
authorizes  the  Secretary  of  HHS  to 
publish  regulatkms  not  inconsistent  with 
the  Act  which  may  be  neceesery  to 
efficiently  administer  the  Secretary's 
functions  under  the  Ad  Section 
402(a)(27)  requires  each  State  to  operate 
a  child  support  program  In  substantial 
compliance  with  the  title  IV-0  State 
plan  and  sectkm  4S2(aK4)  requires  the 
audit  of  each  State  IV-0  program  to 
assure  compliance  with  title  IV-D 
requirements  at  least  once  every  three 
years  (or  not  lees  often  dtan  annually  in 
the  case  of  any  State  which  is  being 
penalized,  or  i»  operating  under  a 
corrective  action  plan).  Finally,  section 
403(h)  provides  for  the  Imposition  of  an 
audit  penalty  of  not  lesa  than  one  nor 
more  than  five  percent  of  a  State's 
AFDC  funding  for  any  Stale  which  fails 
to  substantiaUy  comply  with  title  FV-O 
requirements,  with  an  allowance  for  a 
corrective  action  period. 

Reguletory  Frovlsloiis 

OC8B  proposes  to  revise  Part  306  of 
the  current  regulations  governing  the 
sudit  of  State  child  support  programs  to 
provide  fiexibility  in  the  timing  of  the 
audits:  to  streamUns  the  evaluation 
criteria  through  consolidation  of  related 
criteria  and  elimination  of  dupUcaUve 
and  extraneous  subcriteria:  and  to  make 
other  changes  to  strengthen  and  Improve 
the  audit  process. 

Audit  Period 

The  current  regulations  at  |  306.11 
require  audits  of  State  child  support 


pragraoM  lo  be  oondncted  am  e  fiscal 
year  basis.  To  ptovlde  greeter  flexibility 
in  schedullDg  the  audits  and  folknv-up 
reviews,  we  propose  to  replace  the 
current  requireoient  that  the  audit  cover 
the  period  of  October  1  through 
September  30,  of  each  fiscal  year 
audited  with  a  requirement  that  the 
audit  cover  a  period  comprised  cf  not 
mora  than  12  nor  less  then  three 
consecutive  months.  In  addition,  we 
propose  to  ravise  the  current 
requirement  that  the  follow-up  review 
conducted  in  States  operating  under 
corrective  action  plans  with  respect  to 
State  plan  criteria  cover  the  fint  full 
quarter  after  the  corrective  action  period 
with  a  requirement  that  such  audits 
cover  the  first  three-month  period 
beginning  after  the  corrective  action 
period.  With  renpect  to  the  performance 
indicator,  the  foUow-up  review  would 
cover  the  first  full  Federal  fiscal  year 
foQowing  the  date  on  which  the  penalty 
notice  was  Issued. 

We  propose  to  make  a  technical 
cortectioo  to  the  last  sentence  of  this 
paragraph  by  replsdng  the  provision 
that  the  sudit  may  cover  a  shorter 
period  at  State  request  with  the  proviso 
that  the  aodit  may,  at  State  request  be 
conducted  prior  to  the  end  of  the  one- 
year  period  pfescribed  under  section 
I  306.10(b). 

Slat0  Comnmata 

Conent  regulatieas  at  I  306.12(e) 
include  e  provisioa  for  faifbrming  the  IV- 
D  agency  during  the  audit  entrance 
conference  of  those  political 
subdivisloas  of  the  State  that  will  be 
audited  We  propose  to  replace  this 
provision  with  mora  general  language 
indicating  that  any  necessary 
arrangements  for  conducting  the  audit 
will  be  made  at  the  eudlt  entrance 
conference. 

State  Cooperation 

States  era  required  to  cooperate  with 
OC8E  in  the  conduct  of  Federal  audits 
by  providing  such  records  and 
docuffleatation  as  requested,  under 
current  regulations  at  |  306.13(a). 
Paragraph  (b)  of  the  conent  regulation 
provides  thiat  a  States  failure  to  comply 
with  the  requirement  for  cooperation 
may  necessitsts  a  finding  that  the  State 
has  failed  to  comply  with  the  particular 
criterion  being  audited. 

The  requirement  for  State  cooperation 
has  taken  on  increased  importance 
beceuse  of  program  instnictions  (OC8B- 
AT-67-7).  issued  August  31. 1S87,  which 
made  procedural  changes  relating  to  the 
praparatloB  for  State  IV-D  program 
audits.  Under  OCSE-AT-V-?.  OC8B 
instituted  a  centralized  aadit  approadi 
whereby,  effective  for  all  program 


results  eedfts  end  foOow-up  reviews 
initieted  after  October  1, 1967.  States 
must  provide  a  complete  and  acciuate 
listing  of  all  active  and  inactive  IV-D 
cases.  The  IV-D  case  listing  is  used  as  a 
universe  from  which  to  randomly  select 
case  files  for  reriew.  OC8B-AT-e7-7 
also  requires  States  to  submit,  to  a 
central  location(s),  copies  of  complete 
case  files  and  related  documentation  for 
all  sample  cases  selected  for  review. 

State  cooperation  in  the  preparation 
for  an  audit  including  compliance  with 
the  requiremenU  of  OCSE-AT-87-7.  is 
essential  for  OCSE  auditon  to 
determine  whether  the  State  has  an 
effecthre  IV-D  program  which  is  in 
substantial  compliance  with  Federal 
requirements.  Therefore,  we  propose  to 
revise  paragraph  (b)  to  indicate  that 
failure  to  comply  with  the  requirement 
for  State  cooperation  in  the  conduct  of 
the  audit  will  necessitate  e  finding  that 
the  State  has  failed  to  substantially 
comply  with  tide  IV-D  raquiraments. 
Such  a  finding  could  residt  in  Imposition 
of  the  audit  penalty.  Reference  to  the 
ravised  i  305.13(b)  would  be  added  to 
the  list  of  criteria  at  {  305.20(a)  which 
must  be  fully  met  as  a  condition  of 
substantial  compliance. 

Effective  Support  Enforcement  Program 

Current  regulations  at  1 306.20  provide 
the  criterie  which  era  evaluated  to 
measura  State  oompHanne  with  the  IV-D 
State  plan  requirements  contained  in 
part  302.  Regulations  at  i  306JH)(s)  Ust 
selected  crMeria  and  related  subcriteria 
that  must  be  fuDy  met  or  under  which 
the  procedures  Involved  must  be  used  in 
at  least  75  percent  of  the  cases  reviewed 
for  audits  conducted  in  fiscal  year  1964. 
Additional  criteria  and  related 
subcriteria  incorporated  into  the  audit  of 
State  child  support  programs  for  audit 
periods  subsequent  to  FY  1964  because 
of  changee  in  tide  IV-O  of  the  Act  are 
listed  in  1 306J0  (b),  (c).  and  (d).  In  total, 
the  regulations  Hst  30  operational 
criteris  whidi  must  be  fuDy  met  and  26 
functional  criteria  where  the  required 
procedtires  most  be  osed  in  75  percent  of 
the  cases  reviewed.  Bach  of  the  30  ? 
operational  criteria  must  be  reviewed 
separately  and  each  of  the  28  functional 
criteria  must  be  reviewed  and  evaluated 
separatdy. 

Experience  from  audits  conducted 
using  the  above  substantial  compliance 
criteria  revealed  that  the  current  audit 
process  is  cumbersome  and  inordinately 
time-consuming.  Many  of  the  criteria 
evaluated  overiap,  resulting  in 
unnecessary,  duplicative  efforts  and 
unavoidabie  delays  in  conducting  the 
audits  and  issaing  the  findings. 


Operational  and  Functional  Criteria 

To  streamline  and  expedite  the  audit 
process,  consistent  with  reliability  cmd 
audit  inteqrity,  we  are  proposing  to 
replace  the  current  contents  of  t  305.20 

(a)  through  (d)  with  new  paragraphs  (a). 

(b)  and  (c). 

I.  Operational  Criteria 

Paragraph  (a)  would  list  operational 
criteria  which  States  must  fully  meet  for 
audits  conducted  for  any  period 
beginning  after  publication  of  this 
regidation  in  final  form.  Operational 
criteria  and  related  subcriteria  are,  with 
the  exception  of  Expedited  Processes, 
requirements  which  are  procedural  in 
nature. 

The  ten  operational  criteria  proposed 
are: 

(1)  State  Cooperation,  under  which  the 
requirement  for  cooperating  with  the 
Office  in  the  conduct  of  an  audit  under 

i  305.13  would  be  evaluated; 

(2)  Statewide  Operation,  under  which 
the  requirement  for  uniform  statewide 
operation  of  the  IV-D  program  under 

I  305.21  (a)  and  (c),  publicizing  child 
support  enforcement  services  under 
i  305.44  and  entering  into  cooperative 
arrangements  under  S  305.34  would  be 
evaluated: 

(3)  Single  and  Separate 
Organizational  Unit  under  which  the 
requirement  for  a  single  and  separate 
unit  to  administer  the  State  IV-D  plan 
under  f  305.23  would  be  evaluated: 

(4)  Reports  and  Maintenance  of 
Records,  under  which  the  requirements 
for  maintaining  records,  case  files  and 
required  reports  under  S  305.35  (a),  (b), 
and  (c)  would  be  evaluated; 

(5)  Financial  Accountability,  under 
which  the  following  requirements  would 
be  evaluated  as  appropriate:  collection 
and  reporting  of  interest  and  all 
appropriate  fees  (including  those 
provided  under  %  303.ee(e).  {  303.72(i), 

{  303.100  (d)(2)(iii)  and  (e)(3), 
S  303.102(f),  S  303.105(c),  {  305.31(b). 
<  305.33(b),  {  305.48(b)(3).  and  S  305.55); 
fiscal  poUdes  and  accountability  under 
8  305.36;  bonding  of  employees  under 
I  305.37;  separation  of  cash  handling 
and  accounting  functions  under  §  305.38; 
and  payment  of  incentives  under 
(305.46: 

(6)  Medical  Support  under  which  the 
requirement  for  furnishing  information 
to  the  State  Medicaid  Agency  under 

S  305.56(b)  would  be  evaluated; 

(7)  ChUd  Support  Guidelines,  under 
which  the  requirement  for  guidelines 
under  i  306.47  would  be  evaluated; 

(8)  Expedited  Processes,  under  which 
the  requirement  to  have  and  use  an 
expedited  process  system  for  processing 


child  support  orders  under  §  305.50 
would  biie  evaluated; 

(9)  Interatate  Cooperation,  under 
which  the  requirements  for  cooperation 
with  other  States  under  §  305.32  (a)  and 
(f)  through  (h)  would  be  evaluated;  and 

(10)  Continuation  of  Services,  under 
which  the  requirement  for  providing 
services  to  former  AFDC  families  under 
S  305.31(c)  would  be  evaluated. 

n.  Functional  Criteria 

The  proposed  paragraph  S  305.20(b) 
would  provide  functional  criteria,  under 
which,  beginning  with  audits  conducted 
for  cmy  period  beginning  after 
publication  of  this  regulation  as  a  final 
rule,  as  a  condition  for  a  finding  of 
substantial  compliance.  States  must  use 
the  required  procedures  for  the  criterion 
in  at  least  75  percent  of  the  cases 
reviewed  which  required  such  service. 
Functional  criteria  and  related 
subcriteria  are  service-oriented 
requirements  which  are  evaluated 
through  case  review.  Because  separate 
efficiency  rates  are  computed  for  each 
functional  criterion,  for  any  case 
reviewed,  a  State  could  receive  credit 
for  taking  appropriate  action  under 
certain  criteria  and  fail  other  criteria  in 
which  it  took  no  action. 

The  five  functional  criteria  proposed 
are: 

(1)  Paternity,  under  which  the 
following  requirements  would  be 
evaluated,  as  appropriate:  The 
requirement  for  having  and  using 
procedures  for  obtaining  the  identity  of 
the  putative  father  and  establishing 
paternity  under  §  305.24  (a)  and  (b), 
interstate  paternity  establishment  under 
§  305.32(c)  and  providing  location 
services  under  (  305.33(c); 

(2)  Support  Obligations,  under  which 
the  following  requirements  would  be 
evaluated,  as  appropriate:  establishment 
of  a  support  order  under  §  305.25  (a)  and 
(b),  interstate  cooperation  in 
establishing  a  support  order  under 

S  305.32(d),  location  services  under 
§  305.33(c),  establishing  a  medical 
support  order  under  S  305.56(a)  and 
prohibition  from  retroactive 
modification  of  child  support  arrearages 
under  t  305.57; 

(3)  Enforcement  under  which  the 
following  requirements  would  be 
evaluated:  providing  enforcement 
services  under  S  305.26  (a),  (b),  and  (c), 
interstate  enforcement  services  under 
S  30S.32(e),  location  services  under 

S  305.33(c),  spousal  support  enforcement 
under  |  305.42,  medical  support 
enforcement  under  {  305J6(a)  and 
making  information  available  to 
consumer  reporting  agencies  under 
S  305.54  and,  when  appropriate,  use  of 
one  or  more  of  the  specialized 


enforcement  techniques  (withholding  of 
unemployment  compensation  benefits 
under  S  305.39  (b).  (c).  (d).  and  (e). 
Federal  income  tax  refimd  offset  under 
S  305.40,  State  income  tax  refund  offset 
under  {  305.51,  imposition  of  liens  under 
§  305.52,  and  posting  security,  bond  or 
guarantee  of  support  under  {  305.53); 

(4)  Collection/Distribution,  under 
which  the  following  requirements  would 
be  evaluated,  as  appropriate:  Support 
payments  to  the  IV-D  agency  under 

S  305.27  (a),  (b),  and  (c),  distribution  of 
support  payments  under  §  305.28, 
payments  to  the  family  under  {  305.29. 
collecting  and  forwarding  interstate 
collections  under  S  305.32(e),  recovery  of 
direct  payments  under  §  305.41,  annual 
notice  of  collection  of  assigned  support 
under  {  305.45(a),  and  payment  of 
support  through  the  IV-D  agency  or 
other  entity  under  S  305.48  (a)  and  (b)  (1) 
and  (2): 

(5)  Wage  or  income  withholding, 
under  which  the  requirements  for 
carrying-out  a  program  for  withholding 
under  §  305.49  would  be  evaluated. 

Under  this  proposal  location, 
interstate  cooperation  and  medical 
support  enforcement  functions  are 
included  under  each  separate  functional 
criterion,  i.e.,  paternity  establishment 
support  order  establishment  and 
enforcement.  In  addition,  provision  of 
services  to  non-AFDC  families  are 
reviewed  under  each  functional 
criterion. 

Although  wage  withholding  is  an 
enforcement  technique,  we  have  made  it 
a  separate  functional  criterion  because, 
while  States  have  discretion  with 
respect  to  the  use  of  other  enforcement 
techniques  as  long  as  diere  is 
compliance  with  Federal  regulations. 
State  written  procedures  and  State 
guidelines,  wage  withholding  must  be 
implemented  in  all  cases  which  meet  the 
conditions  for  withholding.  Therefore,  if 
case  circimistances  meet  the 
requirements  for  implementation  of 
wage  withholding  and  the  State 
implements  wage  withholding  for  the 
case  in  accordance  with  Federal 
requirements,  the  State  would  meet  the 
functional  audit  criterion  for  Wage 
Withholding  in  that  case.  However,  if 
the  case  circumstances  also  met  the 
State's  guidelines  for  use  of  State  tax 
refund  offset  but  the  case  was  not 
submitted,  the  State  would  not  meet  the 
functional  audit  criterion  for 
Enforcement  in  that  case.  On  the  other 
hand,  if  the  State's  guidelines  for  posting 
security,  bond  or  otiber  guarantee  of 
support  indicate  that  it  is  inappropriate 
to  post  security,  eta,  if  the  case  is  under 
wage  withholding,  the  State  would  not 
fail  the  Enforcement  criterion  in  that 
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caM  if  tt  failed  to  pott  security,  bond  or 
other  guarantee  of  support,  In 
accordance  wi\h  those  guidelines. 
Therefore,  while  waee  wdthholding  must 
be  implemented  in  aU  cases  which  meet 
the  conditions  for  withholding  in  order 
to  meet  the  Wage  Withholding  criterion. 
States  must  use  the  enforcement 
techniques  included  under  the 
Enforcement  criterion  only  when 
appropriate  as  determined  by  Federal 
regulations.  State  written  procedures 
and  State  guidelines. 

The  rationale  for  deleting,  retaining  or 
consolidating  the  current  criteria  and 
related  subcriterla  is  discussed  in  detail 
under  each  specific  State  plan 
requirement  at  |  306.21  through  |  306.86. 

The  new  paragraph  (c)  womd  require 
the  criteria  refeired  to  in  proposed 
I  305.90  (e)  and  (f)  relating  to  the 
performance  Indicator  in  proposed 
paragraph  (d)  of  that  section  to  be  fully 
met  beginning  with  the  fiscal  year 
begiiuilng  after  publication  of  the  final 
rtile. 

Stale  Plan  Raquinment* 

1.  Statewide  Operation 

Current  regulations  at  |  306.21  (a) 
through  (d)  provide  four  subcriterla 
evulualcd  to  determine  compliance  with 
the  State  plan  requirement  for  Statewide 
Operation  under  i  302.10. 

We  propose  to  delete  paragraph  (b)  of 
the  current  regulations  which  requires 
that  the  State  establish  and  utilize 
methods  of  informing  staff  of  State 
policies,  standards,  proceduree  and 
Instructions.  This  requirement  is  integral 
to  the  current  requirement  at  paragraph 
(a)  which  providea  for  the  uniform 
administration  of  the  plan  throughout 
the  State  and  paragraph  (d)  which 
requires  that  the  service  and  functions 
required  by  the  plan  are  made  available 
throughout  the  State. 

In  addition,  under  current  regulations 
only  the  provision  of  paragraph  (d)  Is  a 
substantial  compliance  subcriterlon. 
Under  the  proposed  rule,  paragraph  (a) 
would  also  be  a  substantial  compliance 
subcriterlon  under  s  separate  criterion 
evaluating  Statewide  Opemtlon  under 
I  306.20(a).  This  is  an  important 
evaluation  criterion  which  should  ba 
strengthened  because  compliance 
problems  with  this  State  plan 
requirement  can  lead  to  widespread 
service  deflcleiiclaa. 

2.  State  Financial  Participation 

Current  regulations  at  |  306.22  provlda 
subcriterla  evaluated  to  determine 
QompUance  with  the  State  plan 
raquirament  for  State  llnaadal 
participation  under  |  302.11.  We 
propose  to  make  a  technical  change  to 


paragraph  (a)  by  deleting  the  specific 
percentage  of  program  administrative 
costs  representing  the  State  share.  We 
believe  that  Inclusion  of  these 
percentages  is  superfluous  as  paragraph 
(a)  requires  the  State  to  incur  the 
applicable  share  of  program  coets.  In 
addition,  we  propose  to  consolidate  the 
current  requirement  at  paragraph  (b) 
regarding  the  nature  of  the  funding  of 
the  State  share  of  costs  with  the 
requirement  at  paragraph  (a). 

Under  current  regulations,  subcriteria 
included  under  paragraph  (a)  and  (b)  of 
I  305.22  must  be  fully  met  under  a 
separate  operational  criterion  at  |  306.20 
for  a  substantial  compliance  finding. 
Under  the  proposed  regulation  |  306.22 
would  no  longer  be  included  as  a 
substantial  compUance  criterion 
because  State  financial  participation  is 
routinely  evaluated  under  the  financial 
management  function  and  problems  of 
compliance  are  rarely  identified. 

S.  Single  and  Separate  Organizational 
Unit 

Existing  regulaUons  at  |  305.23 
provide  three  subcriteria  evaluated  to 
determine  compliance  with  the  State 
plan  requirement  for  a  single  and 
separate  organizational  unit  to 
administer  the  plan  found  at  i  302.12. 

The  first  of  these  subcriteria.  found  at 
paragraph  (a),  requires  that  a  State  must 
have  a  unit  which  is  responsible  and 
accountable  for  the  operation  of  the  IV- 
D  plan  and  no  other  program  or  activity. 
We  propoee  to  revise  this  provision  by 
deleting  the  prohibition  from  operating 
other  programs  or  activities.  This  change 
Is  being  sought  to  allow  the  IV-O  agency 
to  track  and  monitor  support  payments 
for  non-fV-D  cases  ss  authorized  under 
I  302.57.  and  to  take  into  consideration 
activities  whld)  are  related  to  the 
enforcement  of  child  support  but  which 
do  not  fall  under  the  realm  of  the  State 
plan.  Such  activities  are  allowable 
provided  the  State  has  a  system  for 
adequately  allocating  the  costs  of 
activities  performed  outside  the  State 
plan. 

in  addition,  we  are  propoaing  to  delete 
the  current  requirement  under  paragraph 
(c)  for  having  staff  perform  the  specified 
functions,  as  the  requirements  under 
paragraphs  (a)  and  (b)  for  a  single  and 
separate  organizational  unit  to 
administer  the  IV-D  plan  inherently 
include  having  personnel  perform  the 
necessary  activities. 

The  criterion  for  a  single  and  separate 
organizational  unit  is  being  retained 
under  the  operational  criteria  which 
must  be  fully  met  in  order  to  achieve  a 
finding  of  substantial  compliance  at 
I  306.20(a). 


4.  Establishing  Paternity 

Current  regulations  at  i  305.24  include 
seven  subcriterla  evaluated  to  measure 
State  compliance  «vith  the  State  plan 
requirement  for  establishing  paternity 
under  i  302.31(a]  and  i  302.33. 

Under  the  proposed  regulation  only 
the  subcriteria  currently  included  under 
I  305.24  (a)  and  (b)  would  be  retained. 

The  current  paragraph  (c)  requires 
States  to  utilize  procedures  to  establish 
the  paternity  of  any  child  bom  out  of 
wedlock  whose  paternity  has  not  been 
previously  established.  We  propose  to 
delete  this  requirement  because  it  is 
already  covered  under  paragraph  (b), 
which  requires  States  to  have  and  utilize 
written  procedures  to  establish  the 
paternity  of  any  child  at  least  until  the 
child's  18th  birthday. 

Under  the  current  paragraph  (d). 
States  must  identify  and  list  laboratories 
which  perform  acceptable  tests  and 
provide  such  lists  to  courts,  law 
enforcement  officials  and  the  public 
Current  paragraph  (e)  requires  the 
Identification  of  State  statutes  for 
establishing  paternity.  Paragraph  (f) 
requires  attorneys  to  be  available  to 
work  paternity  cases  and  paragraph  (g) 
requires  the  availability  of  additional 
personnel.  We  are  proposing  to  delete 
these  requirements  for  purposes  of  the 
audit  because  compliance  problems 
with  these  subcriteria  would  be 
revealed  in  the  evaluation  of  the  State's 
actual  performance  in  establishing 
paternity. 

To  correspond  with  these  changes,  we 
are  also  proposing  to  delete  the 
corresponding  operational  subcriteria 
which  must  l^  fully  met  for  a 
substantial  compliance  finding  at 
i  305.20  under  the  current  audit 
Paragraphs  (a)  and  (b)  of  the  proposed 
regulation  would  remain  functional 
subcriteria  under  the  separate  criterion 
evaluating  Paternity  at  the  proposed 
I  306.20(b). 

5.  Suppori  Obligations 

Currant  regulations  at  |  305.25  provide 
subcriteria  evaluated  to  determine  State 
compliance  with  the  State  plan 
requirement  to  establish  suppori 
obligatioru  found  under  i  302.50  and 
1302.53. 

Regulations  at  i  305.25(a)  require 
States  to  establish  and  utilize 
procedures  for  establishing  a  child 
support  obligation  for  any  child:  (1)  With 
respect  to  whom  there  is  an  assignment 
under  AFDC  or  Foster  Care,  or  with 
respect  to  whom  there  is  an  appUcation 
for  services,  and  (2)  who  has  not 
previously  had  a  legally  enforceable 
suppori  obligaUon  establisbed.  We 
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propose  to  delete  subparagraph  (a)(1)  to 
provide  consistency  with  other 
requirements  in  Part  305  and  because, 
unless  otherwise  stated,  the 
requirements  in  Part  305  apply  to  the 
review  of  all  IV^  cases.  We  also 
propose  to  delete  subparagraph  (a)(2) 
because  States  should  modify  existing 
orders  under  appropriate  circumstances 
and  the  present  rule  could  be  construed 
as  Implying  that  such  action  was  not 
required  once  an  order  was  established. 

In  addition,  we  are  proposing  to  delete 
i  305.25  (c)  and  (d)  as  both  paragraphs 
prescribe  staffing  requirements  whidi 
are  not  necessary  because  the 
requirement  to  establish  support 
obligations  inherently  includes  having 
the  staff  available  to  perform  the 
necessary  functions. 

Regulations  at  §  305.25  (a)  and  (b)  will 
remain  functional  subcriteria  under  the 
criterion  evaluating  Support  Obligation 
at  i  305.20(b).  wherein  a  State  must  take 
appropriate  action  to  establish  a  support 
obligation  in  at  least  75  percent  of  the 
cases  reviewed.  Additional  subcriteria 
to  evaluate  the  location  function  with 
respect  to  cases  requiring  support  order 
establishment,  establishment  of  medical 
support  orders,  establishment  of  support 
ordera  with  respect  to  interstate  cases 
and  prohibition  from  retroactive 
modification  of  child  support  arrearages 
will  be  added  to  the  criterion  evaluating 
Support  Obligations  at  S  305.20(b]. 
Under  current  regulations,  these 
requirements  are  evaluated  separately. 

B.  Enforcement  of  Support  Obligation 

Current  regulations  at  %  305.26  provide 
the  subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  enforcing  support 
obligations  under  fi  302.31(b). 

Under  the  current  regulations  at 
i  305.28(c),  States  an  required  to  have 
identified  and  established  written 
procedures  to  enforce  support 
obligations.  We  propose  to  revise 
S  305.26(c)  to  require  States  to  have 
established  and  be  utilizing  written 
procedures  to  enforce  support 
obligations  because  the  requirement  to 
establish  written  procedures  assumes 
that  they  must  first  be  identified.  In 
addition,  adding  the  requirement  for 
utilization  of  procedures  would  provide 
consistency  with  the  wording  of  other 
criteria  under  Part  305.  We  would  also 
delete  |  305.26(e),  which  requires  that 
appropriate  action  be  taken  using  the 
State's  procedures. 

We  are  also  proposing  to  delete 
paragraphs  (f)  and  (g)  under  9  305.26. 
Both  represent  staffing  requirements 
which  are  already  implied  under  the 
functional  requirements  to  enforce 
support  obligations  at  (a),  (b),  and  (c). 


To  correspond  with  these  changes,  we 
are  proposing  to  delete  the  current 
operational  subcriteria  at  S  305.26  (c) 
and  (d)  which  must  be  fully  met  under 
S  305.20  for  a  substantial  compliance 
finding  with  respect  to  the  State  plan 
requirement  for  enforcing  support 
obligations.  The  proposed  paragraph  (c) 
would  become  a  functional  subcriterion 
along  with  paragraphs  (a)  and  (b)  under 
the  operational  criterion  evaluating 
Enforcement.  Additional  subcriteria 
under  the  proposed  Enforcement 
criterion  at  S  305.20(b)  would  be  added 
to  address  the  use  of  certain 
enforcement  techniques  and 
enforcement  services  pertaining  to 
interstate,  medical  support  and  spousal 
support  orders.  Under  the  current 
regulations  each  of  these  services  is  a 
separate  evaluation  criterion. 

7.  Support  Payments  to  the  IV-D  Agency 

Current  regulations  at  S  305.27  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  of  support  payments  to  the 
IV-4)  agency  under  {  302.32. 

Current  regulations  at  §  305.27  (a)  and 
(b)  require  States  to  have  established 
and  utilize  procedures  tat  the  receipt  of 
support  payments  by  the  IV-D  agency 
with  respect  to  cases  where  there  is  an 
AFDC  or  Foster  Care  assignment  of 
support  rights  .and  with  respect  to  cases 
where  a  non-AFDC  application  has 
been  made,  respectively.  We  propose  to 
delete  from  paragraph  (a)  all  diat 
follows  the  word  a^^cy,  which 
provides  that  the  requirement  applies  to 
AFDC  and  Foster  Care  cases,  and  to 
delete  paragraph  (b)  in  its  entirety, 
which  provides  that  the  requirement 
applies  to  non-AFDC  cases  except  as 
provided  under  subparagraphs  (1)  and 
(2).  We  are  proposing  this  change  for 
consistency  with  other  requirements  in 
Part  305  and  because,  unless  otherwise 
stated,  the  requirements  in  Part  305 
apply  to  the  review  of  all  IV-D  cases.  In 
addition,  the  exceptions  to  the 
requirement  for  receipt  of  non-AFDC 
child  support  payments  under  (b)  (1)  and 
(2).  which  allow  direct  payments  to  the 
family  if  the  State  does  not  recover  costs 
and  if  the  State  has  an  approved  system 
for  reporting  the  collections, 
respectively,  are  outdated.  State  IV-4) 
agencies  must  have  and  utilize 
procedures  for  the  receipt  of  child 
support  collections  made  on  behalf  of 
all  rV-D  cases  (emphasis  added). 
Paragraphs  (c)  and  (d)  would  be 
redesignated  as  paragraphs  (b)  and  (c). 
respectively. 

In  addition,  paragraph  (e),  which 
requires  staff  to  perform  tiiese  functions, 
would  be  deleted  because  the 
requirement  to  utilize  procedures 


inherenUy  includes  having  staff  perform 
the  necessary  functions. 

Under  the  revised  regulation, 
paragraphs  (a),  (b).  and  (c)  would  be 
included  as  functional  subcriteria  under 
the  criterion  evaluating  Collection/ 
Distribution  at  {  305.20(b).  Paragraphs 
(a),  (b),  and  (d)  are  currenUy  evaluated 
under  a  separate  criterion  of  support 
payments  to  the  IV-D  agency. 

8.  Distribution  of  Support  Payments 

Regulations  at  {  305.28  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  distributing  child 
support  collections  under  i§  30251, 
302.52  and  §  302.32. 

Current  requirements  at  S  305.28(a) 
require  States  to  have  written 
procedures  which  if  property  appUed 
would  result  in  proper  (^tributioiL 
Paragraph  (b)  of  these  regulations 
requires  that  States  make  distribution  in 
accordance  with  the  procedures 
established.  We  propose  to  revise 
paragraph  (a)  to  require  States  to  have 
and  utilize  procedures  for  the 
distribution  of  collections  in  accordance 
with  regulations.  This  would  be 
consistent  with  other  audit  evaluation 
criteria  included  under  Pari  305  and 
would  consolidate  two  separate 
subcriteria.  Accordingly,  paragraph  (b) 
would  be  deleted. 

We  are  also  proposing  to  delete  the 
requirement  at  paragraph  (c)  which 
requires  the  State  to  have  personnel 
distributing  support  collections.  The 
requirement  to  utilize  procedures  for 
distributing  collections  inherenUy 
includes  a  requirement  that  staff 
perform  the  necessary  functions. 

We  propose  to  delete  the  operational 
criterion  of  §  305.28  which  must  be  fully 
met  under  the  current  §  305.20  as  a 
condition  of  a  substantial  compliance 
finding.  Because  casework  will  reveal 
compliance  problems,  the  procedural 
requirement  is  not  necessary.  Section 
305.28  will  become  a  functional 
subcriterion  under  the  criterion 
evaluating  Collection/Distribution  at 
§  305.20(b]  as  proposed,  wherein  support 
payments  must  be  properly  collected 
and  distributed  in  at  least  75  percent  of 
the  cases  reviewed.  Under  the  current 
regulation  this  is  a  single  evaluation 
criterion  which  is  evaluated  separately. 

9.  Payments  to  the  Family 

Current  regulations  at  S  305.29  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirements  for  distributing  payments 
to  the  family  under  §S  302.32  and  302.51. 
Current  requirements  at  §  305.29  would 
remain  unchanged.  However,  for 
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purpoMt  of  erehiadng  MbatanUal 
compliance  under  |  306.30,  tbe  criterion 
would  be  consolidated  m  a  functiaaal 
•ubcriterton  under  the  criterion 
evahiatl^  CoUectlon/DlstributkMi 
wherein  support  must  be  properly 
collected  and  distributed  in  si  Uast  78 
percent  of  tbe  caaee  reviewed.  Under 
current  reguletions  this  critsrioa  Is 
evaluated  Mparately. 

la  Individuals  Not  Otherwise  Eligible 

Current  regulations  at  |  300.31  provide 
subcritaria  evaluated  to  determine 
compliance  with  (he  State  plea 
feqalremant  for  providiag  eervkee  to 
individuels  not  otherwise  eUfMe  (noD- 
AFDC  sppUcants)  under  |  302.33. 

Under  the  current  paraaraph  (b). 
States  must  have  esUblished  and  be 
utilisiag  written  proceduree  for 
providing  all  appropriate  tervices  under 
the  State  plan  to  non-AFDC  appbcanU 
Including  locating  absent  parents, 
establishing  patenity  and  Mcurlng 
support.  Ws  propose  to  delete  this 
evaluation  subctitaclon  as  the  provision 
of  appropriate  services  for  non-AFDC 
families  Is  Included  under  each  spedfic 
service  and  need  not  be  re-evalaatad 
under  a  separate  criterion.  Paregreph  (c) 
viould  accordingly  be  redesiyietsd  as 
paragraph  (b). 

We  ere  propoeing  to  add  a  new 
paragrapli  (c)  to  require  that  States  have 
and  utilise  written  procedures  for 
providing  appropriate  title  fV-D  services 
to  former  f^OC  famlUes  fai  accordance 
with  I  302.81  (e).  This  change  would  slso 
be  reflected  in  the  Introductory  sentence 
by  edtMng  reference  to  |  302.51(e) 
loUowlng  die  reference  to  |  30133.  We 
are  propoeing  this  change  because  the 
requirement  for  continuing  to  provide 
services  to  former  AFDC  families  is 
more  appropriately  evaluated  under  the 
requirtmient  for  non-ATOC  services  than 
under  the  requirement  for  distribution 
where  it  is  currently  evaluated. 

In  addition,  we  are  proposing  to  delete 
the  current  requirement  at  paragraph 
(d).  which  requires  that  personnel 
perform  support  enforcement  services 
for  non-AFDC  families.  The  requirement 
for  Ststes  to  provide  such  services 
inherently  taiclades  hsving  personnel 
perform  the  required  functions. 

Under  the  current  regoletione  et 
I  306.20.  parayvphs  (a),  (b).  and  (c)  of 
I  308.31  are  functloaal  snbcriteria  under 
a  separate  criterion  for  providing 
services  to  individuab  not  otherwise 
eHgiMe.  We  propoee  to  delete  the 
separate  review  of  services  to 
individuals  not  otherwise  eligible 
beeeuse  eech  subcriterion  is  currently 
reviewed  under  the  eppropriete 
criterion:  Paternity;  Support  Obligation: 
Enforcement:  Cottection/Distribtttion: 


Wege  or  Income  Withholding:  and 
Expedited  Proceeses. 

The  lequirentent  for  the  collection  of 
fees  artd  tetxivery  of  costs  under  the 
newly  deeignated  paragraph  (b)  would 
be  reviewed  under  the  proposed 
criterion  at  1 308J0(a)  evaluating 
nnaadal  Accountability.  Paragraph  (c). 
as  ptepoeed.  would  become  a  separate 
opereUonel  criterion  evehieting 
Continnetion  of  Services  under  the 
propoeed  |  306J0(s). 

11.  Provision  of  Servkee  in  Interstste 
IV-D  Cases 

Current  regulatione  at  |  308.32  provide 
subcriterls  evelueted  to  determine 
compliance  with  die  State  plan 
requirement  for  interstate  cooperation 
under  IS0L39. 

We  propoee  to  assend  these 
regulations  by  deleting  paragraphs  (I) 
snd  (i).  Both  requirements  pertain  to 
stalling  requirements  which  are  inherent 
in  utiliaing  the  required  procedures. 

UndOTue current  regulations  st 
I  308  Ja  paragraphs  (s)  diroogh  (h)  of 
I  308.32  are  functional  subcriteria  under 
a  separate  criterion  for  providing 
services  in  interstste  cases,  wherein  the 
reouired  procedures  must  be  utilized  in 
St  leest  78  percent  of  the  esses  reviewed 
for  s  substantial  compliance  fiiKling.  We 
propose  to  delete  the  current  sepsrete 
functionsl  criterion  for  peesrtding 
interstate  aervices  and  Leaeolidate  the 
current  subcriteria  at  f  308.32  (c).  (d). 
and  (e)  writh  the  applicable  service- 
related  criterion  univl  308J0(b): 
Paternity.  Support  OMgation. 
Enforcement  and  Collection/ 
Distribution.  In  addition.  w«  piupasiJ 
sdd  a  new  operetional  criterion  unisr 
i  308J0(e)  which  would  require  that  a 
State  fully  meet  the  rsquliements  of 
paragraphs  I  308J2  (s)  and  (f)  through 
(h)  in  Older  to  be  fotmd  in  substantial 
compliance. 

The  requirement  et  1 308.a2(b)  for 
locating  absent  perents  in  interstste 
cases  has  not  been  included  as  a 
subcriterion  as  the  locate  requirements 
under  |  308.33  spply  to  Interstste  snd 
Intrastate  cases  siid  would,  under  the 
pn>posed  regulstion.  be  sdded  to  each  of 
the  service-related  criteria. 


12.  State  Paient  Locetar  Services  (FLS) 

Current  regulations  st  1 308.33  provide 
subcriterls  meesured  to  determine 
complisnce  with  the  Stste  plen 
requirement  for  s  parent  locator  service 
under  |  302.35. 

Current  regulations  at  |  30543(8) 
require  States  to  have  and  utilize  a 
central  PLS  office  as  required  by 
I  302.38(a).  Regulations  st  paragraph  (e) 
further  provide  diet  States  have 
procedures  for  socepting  spplicstions  to 


use  the  FIS  from  euthorized  persons. 
We  propose  to  delete  paragraph  (e)  and 
to  consolidsts  those  requirements  under 
paragraph  (a)  to  provide  that  States 
must  hsve  end  be  utihzing  s  Stste  PLS 
ss  required  by  i  302.38  (s)  and  (c). 

Paragraph  (b)  of  the  current 
regulations  requires  s  State  to  identify 
and  utilize  major  local  data  sources. 
Current  paragra|rfi  (c)  requires  the  State 
to  identify  and  utilize  major  State  data 
sources.  Current  para^aph  (d)  requires 
the  use  of  the  Federal  PLS  when 
necessary.  We  propose  to  delete  all 
three  paragraphs  biscause  the 
requirements  are  included  under  current 
paragraph  (g)  which  requires  the  State 
to  use  the  namaeand  idendfying 
information  of  absent  parents,  the  State 
and  local  locate  data  sources  and  the 
Federal  PLS  in  an  attempt  to  determine 
the  whereabouts  of  the  absent  parent 
Current  paragraphs  (f)  and  (g)  would  be 
redesignated  as  para^a|riia  (b)  and  (c). 
respectively.  We  propoee  to  insert  in 
proposed  paragraph  (c).  aAav  Slate  and 
local  locate  data  sources,  the  phrase. 
"such  ss  those  listed  in  |  3034  of  this 
chapter." 

In  addition,  we  propose  to  delete 
current  parapaph  (h)  whidi  provides 
stafTing  requirements  because  the 
requirement  to  use  procedures  snd  take 
action  inherently  Includes  s  requirement 
to  hsve  personnel  performing  the 
required  functions. 

Under  current  regulations  the 
requirements  al paragraph  (e)  must  be 
fully  met  under  i  308.20  to  substantiate 
a  finding  of  substantial  compliance.  The 
current  requirements  et  pasagraph  (a) 
and  (c)  are  reviewed  under  a  separate 
functional  asquirement  wherein  the 
required  pietjedures  must  be  utilized  in 
75  percent  of  the  cases  reviewed.  We 
propose  to  delete  both  the  operational 
and  functional  criteria  for  the  Stete  PLS 
from  i  305.20  because  the  location 
function,  except  wldi  respect  to  s 
minimsl  number  of  cases,  is  the  initial 
step  to  providing  all  other  major     • 
program  services,  i.e.,  paternity 
estsblirimient  support  order 
establishment  and  enforcement. 
Therefore,  cases  requiring  absent  parent 
location  will  be  evaluated  under  the 
major  service  required  for  the  case. 
Thus  if  s  case  required  paternity 
services  and  the  absent  parent's 
whereebouts  wen  unknown,  the  State 
must  take  all  appropriate  action  to 
locate  the  absent  parent  If  the  State  did 
not  take  appropriate  action  to  locate  the 
absent  psrent  and  establish  paternity, 
this  would  be  counted  against  the  State 
in  computing  the  efficiency  rate  for 
paternity  estsbhshment  "Hie 
requirement  under  the  proposed 


paragraph  (b)  for  collecting  necessary 
fees  would  be  reviewed  under  the 
proposed  criterion  at  S  305.20(a}  for 
evaluating  Financial  Accountability. 

13.  Cooperative  Arrangements 

Regulations  at  f  305.34  require  as  a 
measure  of  compliance  with  the  State 
plan  requirement  for  cooperative 
arrangements  under  9  302.34.  that  a 
State  must  enter  into  written 
cooperative  agreements  with 
appropriate  courts  and  officials  when 
necessary  to  provide  required  services. 
This  proposed  rule  would  not  change 
this  evaluation  criterion  for  management 
purposes  but  would  delete  it  at  a 
separate  operational  criterion  which 
must  be  fully  met  under  {  305.20.  We 
propose  to  consolidate  this  requirement 
as  a  subcriterion  under  the  operational 
criterion  evaluating  Statewide 
Operation  under  the  proposed 
i  305.20(a). 

14.  Reports  and  Maintenance  of  Records 

Regulations  st  1 30545  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
reqtdrement  for  reports  and 
maintenance  of  reonds  under  f  302.15. 

We  propose  to  add  a  new  paragraph 
(b)  to  require  States  to  utilize 
procedures  for  establishing  and 
maintaining  case  file  records  containing 
all  information  pertaining  to  the  case,  in 
accordance  with  f  303.2.  We  are 
pnqKMing  this  change  because  the 
estabUshment  of  s  case  file  at  intake 
and  the  proper  documentation  and 
maintenance  of  case  file  records  is 
essential  to  providing  appropriate 
services.  In  sddition,  unless  a  case  is 
properiy  documented,  auditon  will  not 
be  able  to  identify  what  services  are 
needed  or  what  action  has  been  taken.  It 
is.  therefore,  in  the  State's  best  interest 
to  ensure  that  all  relevant  information  is 
included  in  the  case  file. 

We  propose  to  delete  i  305.35(c),  the 
requirement  that  the  State  have 
persoimel  performing  the  necessary 
functions,  as  the  requirement  to  utilize 
procedures  and  maintain  case  files 
inherenUy  includes  that  personnel 
perform  the  necessary  hmctions. 

In  addition,  the  new  paragraph  (b) 
would  be  added,  along  with  the 
requirements  of  paragraphs  (a)  and  (c), 
as  operational  subcriteria  under  the 
operational  criterion  evaluating  Reports 
and  Maintenance  of  Records  at 
i  30540(a)  which  must  be  fully  met  as  a 
condition  of  a  substantial  compliance 
finding. 

15.  Fiscal  Policies  and  Accountabilify 

Current  regulations  at  {  30546  provide 
subcriteria  evaluated  to  determine 


compliance  with  the  State  plan 
requirement  for  fiscal  policies  and 
accountability  under  S  302.14. 

We  propose  to  delete  §  305.36(b),  the 
requirement  that  the  State  have 
personnel  performing  the  functions 
specified  in  this  section,  as  the 
requirement  in  paragraph  (a),  that  the 
State  establish  and  utilize  an  accounting 
system,  assumes  that  the  State  will  have 
personnel  performing  the  required 
functions. 

In  addition,  we  propose  to  delete  the 
operational  criterion  for  fiscal  policies 
under  §  305.20  and  to  consolidate  the 
requirement  as  a  subcriterion  under  the 
new  criterion  evaluating  Financial 
Accountability  at  §  30540(a),  as 
proposed. 

16.  Bonding  of  Employees 

Regulations  at  S  30547  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  bonding  of  employees 
under  {  302.19.  Paragraph  (a)  requires 
written  procedures  for  ensuring  that  all 
appropriate  personnel  are  covered  by  a 
bond  and  paragraph  (b)  requires  that  the 
State  have  written  procedures  for 
obtaining  a  bond  in  an  adequate 
amount  Paragraph  (c)  requires  the  State 
to  use  the  procedures  referred  to  in 
paragraphs  (a)  and  (b). 

We  propose  to  delete  the 
requirements  under  paragraphs  (a)  and 
(b)  for  written  procedures  and  to 
consolidate  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  into  one 
paragraph  under  §  305.37.  The  revised 
§  305.37  would  require  States  to  ensure 
that  every  person  who  has  access  to  or 
control  over  funds  collected  under  the 
program  is  covered  by  a  bond  in  an 
amount  the  State  deems  adequate  to 
indemnify  the  State  IV-D  program  for 
loss  resulting  from  employee  dishonesfy. 
We  are  proposing  this  change  because 
the  emphasis  should  be  on  whether 
employees  were  covered  by  a  bond  not 
on  the  State's  procedures  to  do  so. 

In  addition,  we  are  proposing  to  delete 
the  separate  criterion  for  bonding  of 
employees  at  S  305.20  and  add  the 
requirement  as  an  operational 
subcriterion  under  the  proposed 
criterion  evaluating  Financial 
Accountabilify  at  S  305.20(a). 

17.  Separation  of  Cash  Handling  and 
Accounting  Functions 

Regulations  at  9  305.38  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  the  separation  of  cash 
handling  and  accounting  functions  under 
9  302.20. 

Under  paragraph  (a).  States  are 
required  to  have  written  procedures, 
designed  to  assure  (1)  the  separation  of 


cash  handling  and  accounting  functions 
and  (2}  use  of  generally  accepted 
accounting  procedures.  Paragraph  (b) 
provides  that  the  requirement  under 
paragraph  (e)  does  not  apply  to  States 
which  have  been  granted  waivers  under 
9  302.20(c)  and  paragraph  (c)  requires 
States  to  use  the  written  procedures 
specified  in  paragraph  (a). 

We  propose  to  revise  9  305.38  to 
delete  the  requirement  for  written 
procedures  under  paragraph  (a)(1),  to 
delete  paragraph  (a)(2)  in  its  entirety 
and  to  consolidate  the  remaining 
requirements  under  one  paragraph.  As 
revised,  9  30548  would  require  States  to 
ensure  that  persons  responsible  for 
handling  cash  receipts  of  support  do  not 
participate  in  accounting  or  operating 
functions  which  would  permit  them  to 
conceal  the  misuse  of  support  payments 
except  with  respect  to  sptusely 
populated  geographic  areas  granted  a 
waiver  under  9  30240(c)  of  this  chapter. 
We  are  proposing  this  change  because 
the  emphasis  should  be  placed  on  the 
actual  separation  of  cash  handling  and 
accountiiig  functions  and  not  on  the 
State's  written  procedures  to  do  so. 

In  addition,  we  are  proposing  to  delete 
the  separate  criterion  for  separation  of 
cash  handling  and  accounting  functions 
at  9  305.20  and  add  the  requirement  at 
9  305.38  as  an  operational  subcriterion 
under  the  criterion  evaluating  Financial 
Accountabilify. 

16.  Withholding  of  Unenq)loyment 
Compensation 

Regulations  at  9  305.39  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  the  withholding  of 
unemployment  compensation  imder    ' 
9  302.65. 

We  propose  to  amend  9  305.39  (b) 
through  (h)  by  adding  at  each  paragraph 
the  requirement  to  use  the  procedures 
required.  Under  the  cturent  regulation, 
paragraph  (i)  requires  the  use  of  all 
procedures  specified  under  9  305.39. 
However,  because  we  propose  to  review 
only  paragraphs  (b),  (c),  (d)  and  (e)  for 
purposes  of  determining  substantial 
compliance  under  9  305.20,  separate 
requirements  for  utilizing  procedures  are 
necessary  in  each  paragraph.  To 
correspond  with  this  change  paragraph 
(i)  would  be  deleted. 

In  addition,  we  are  proposing  to  delete 
9  305.39(j)  which  requires  that  stafi 
perform  the  activities  described 
throughout  9  305.39  because  the  use  of 
stafi^  is  inherent  in  the  requirement  to 
use  procedures. 

Under  current  regulations, 
requirements  at  9  305.39  (a)  throu^  (h) 
are  operational  subcriteria  which  must 
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be  hiUy  aet  andv  |  30&20  ■•  ■ 
condition  of  Mbotaatial  ooiapllanoo.  We 
arc  propoolog  to  deieto  tbo  oporatlooal 
critarla  bocaoM  nnhmw  ol  tbo  Stato'o 
actual  oao  of  withholding  proceduiM 
■ndar  tbo  functlooal  criteria  la  a  better 
mooaure  of  State  compliance  than  a 
review  of  tbeir  written  procedares. 
Current  regulattona  at  |  3(Xk20  provide  a 
•eparate  functional  criterion  for 
evaluatka  of  the  reqoirenients  in 
I  30S.at  (a)  dtroi^  (h).  We  are 
propoeing  to  delete  the  aepareta 
aiterioa  and  to  Inclode  the  subcriteria 
at  1 3t»M  (b).  (c).  (d)  and  (e)  under  the 
propoeed  criterion  evaluatlnf 
Enforcement  at  |  SOftJ0(b).  We  are  only 
indudint  theae  auboiteria  becanae  the 
renMlning  lequlrementa  are  either  not 
conducive  to  evaluation  baaed  on  caae 
Ble  review  or  are  of  a  technlcel  nature 

19.  Federal  Tax  Refiuid  Offaet 

Riiulatinna  at  1 106.40  provide 
•ubcritaria  evalaated  to  determine 
complianoe  with  the  State  plan 
requirement  for  Federal  tax  refund 
offset  under  |  30UB0. 

We  propoM  to  reviae  {  30&.40  to 
consolidate  the  requirements  of 
paragraphs  (a)  and  (b)  to  provide  that 
States  must  have  and  utilize  procedures 
for  the  withholding  of  past-due  support 
from  Federal  tax  refunds.  Under  current 
regulations  paragraph  (b)  requires  use  of 
the  procedures  required  under 
paragraph  (a).  Because  procedures  are 
not  in  and  of  thanaelves  a  subatantive 
measure  of  State  performance,  we 
believe  that  the  criteria  should  be 
consolidated. 

Paragraph  (c)  requires  States  to  have 
personnel  performing  the  functions 
required  under  i  306.40.  We  are 
proposing  to  delete  this  subcriterion  as 
the  requirement  to  utilize  procedures 
inherently  entails  having  personnel 
perform  the  necessary  functions. 

Under  current  regulations  at  |  306.2a 
the  requirement  to  have  written 
procedures  providing  for  Federal  tax 
refund  offset  is  a  separate  operational 
criterion  which  must  be  fully  met  as  a 
condition  of  substantial  comphance.  We 
are  proposing  to  delete  the  operational 
criterion  because  the  functional  criterion 
to  use  the  required  procedures  is  a 
better  measure  of  State  performance 
and  will  disclose  procedural 
deficiencies.  The  functional  criterion 
which  ia  currently  evaluated  separately 
would  become  a  subcriterion  under  the 
proposed  criterion  evaluating 
Enforcement  at  |  305.20(b). 

20.  Recovery  of  Direct  Payments 

Regulations  at  1 306.41  provide 
subcriteria  evehiated  to  determine 
compliance  with  the  State  plan 


requirement  foe  recovery  of  direct 
payments  under  |  3a2.91(a). 

We  propoee  to  reviee  |  306.41  by 
cooeoUdetlni  the  requirement  to  have 
written  procedures  for  the  recovery  of 
direct  peyments  at  peragreph  (a)  with 
the  requirement  at  paregraph  (b)  to  use 
such  procedares.  Bacanae  procedures 
are  not  in  and  of  themselves  a 
subatantive  measure  of  State 
performance,  we  believe  the 
requirement  need  not  be  stated  and 
reviewed  Independendy. 

In  addition,  we  propoee  to  delete  the 
current  requirement  under  paragraph  (c) 
for  having  personnel  perform  the 
specified  functiona  as  the  requirement  to 
use  procedures  inherently  tnchtdes 
having  personnel  perform  the  necessary 
activitiea. 

Under  the  current  regidations  at 
i  305.20,  the  requirement  to  have  written 
procedures  for  the  recovery  of  direct 
payments  is  a  separate  operational 
criterion  which  most  be  fully  met  as  a 
condition  of  aubstantial  compliance.  The 
requirement  to  nae  procedures  is  a 
separate  functional  criterion  wfaeiein 
the  required  procedures  must  be  osad  in 
75  percent  of  the  cases  reviewed.  We 
propose  to  delete  the  operational 
criterion  as  casework  reviewed  under 
the  functional  subcriterion  would 
disclose  any  procedural  deficiencies. 
The  requirement  for  using  procedures 
would  become  a  functional  subcriterion 
under  the  criterion  ffvahiatiiig 
CoUection/Distributioo  at  |  306.20(b). 

21.  Spousal  Support 

Regulations  at  f  305.42  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  the  collection  of  spousal 
support  contained  under  1 302.31(a). 

We  propoee  to  revise  f  306.42  by 
consolidating  the  requirement  to  have 
written  procedures  for  the  collections  of 
spousal  support  under  paragraph  (a) 
with  the  requirement  at  paragraph  (b)  to 
use  such  procedures.  As  the  main 
emphasis  in  determining  compliance  is 
the  actual  provision  of  spousal  support 
services,  we  believe  the  procedural 
requirement  need  not  be  stated  or 
reviewed  independently. 

In  addition,  we  propoee  to  delete  the 
current  requirement  under  paragraph  (c) 
for  having  personnel  perform  the 
specified  functions  as  the  requirement  to 
use  procedures  inherently  includes 
having  personnel  perform  the  necessary 
activities. 

Under  i  306.20,  the  requirement  to 
have  written  procedures  for  enforcing 
spousal  support  is  a  separate 
operational  criterion  whidi  must  be  folly 
met  es  a  condition  of  a  substantial 
compliance  finding.  The  requirement  to 


use  such  procedures  is  a  separate 
functional  criterion  wherein  the  required 
procedures  must  be  utilized  in  75 
percent  of  the  cases  reviewed.  We 
propose  to  delete  the  operational 
criterion  as  casework  reviewed  under 
the  fimctional  standard  will  disclose 
procedural  defideodes  and  is  indicative 
of  State  compliance.  The  requirement  to 
use  procedures  for  enforcing  spousal 
support  orders  would  become  a 
functional  subcriterion  under  the  new 
criterion  evaluating  Enforcement 

22. 90  Psrcent  Federal  PInandal 
Partkipatioo  (FFP)  for  Computerized 
Enforcenent  Systems 

Under  current  regulations  at  |  306.43, 
a  computerized  sjrstera  eligible  for 
MiKaiwH  Faderal  funding  must  meet  the 
requirements  in  1 307.ia  This  is 
currently  a  separate  operational 
criterion  at  |  306.20  which  muat  be  fully 
met  as  a  condition  of  a  finding  of 
substantial  compliance.  We  propoee  to 
delete  1 306.43  frooi  the  list  of 
operational  criterion  which  must  be  felly 
met  under  1 306J0  because  the 
certification  procedures  entailed  in 
receiving  auch  funding  enaun 
compliance  with  the  procedural 
requiramenta  of  1 307.10i 

23.  Publicizing  the  Availability  of 
Services 

Regulations  at  1 305.44  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  publicizing  the 
availability  of  child  auppert  enforcement 
services  under  |  302Ja  Currently  this 
requirement  is  induded  as  a  separate 
operational  criterion  under  |  306.20 
which  must  be  fully  met  as  a  condition 
of  substantial  compliance  We  propose 
to  delete  the  separate  criterion  for 
reviewing  compliance  with  this 
requirament  and  to  indude  it  instead  as 
a  subcriterion  under  the  criterion 
evaluating  Statewide  Operation  aa 
proposed  under  i  305.20(a).  While  we 
bebeve  that  thia  is  an  important 
requirement  we  do  not  believe  the 
substance  of  i  305.44  is  a  significant 
indicator  of  compliance  and  compliance 
with  this  statutory  requirement  can  be 
adequatdy  aasessed  ander  the  criterion 
evaluating  Statewide  Operation. 

We  propose  to  make  a  technical 
correction  to  1 306.44,  by  replacing  the 
period  at  die  end  of  the  introductory 
phraae  with  a  colon. 

24.  Notice  of  Collection  of  Assigned 
Support 

Regulations  at  1 305.45  provide 
subcriteria  evaluated  to  determine 
comphance  with  the  State  plan 
requirement  for  providing  notice  of 


coHection  of  assigned  support  under 
S  302.54. 

We  propose  to  revise  S  305.45  by 
consolidating  die  requirement  to  hiive 
procedures  for  providing  notice  under 
paragrafdi  (a)  with  fte  requirement  at 
paragraph  (b)  to  use  such  procedures. 
Because  procedures  are  not  in  and  of 
themselves  a  substantive  measure  of 
State  performance,  we  believe  the 
requirement  need  not  be  stated  or 
reviewed  independendy. 

Section  305.4S(a)(l)  requires  States  to 
send  an  aimual  notice  of  the  amounts  of 
support  collected  during  the  past  year  to 
individuals  who  have  assigned  their 
ri^ts  to  support  under  f  232.11.  We 
propose  to  darify  this  reqwrement  by 
prefacing  it  with  the  dauae,  "with 
respect  to  those  cases  where  there  is  a 
suppotl  order  or,  in  die  abaence  of  an 
Older,  voluntary  anpport  payments  have 
been  mads."  This  dmnge  is  proposed  to 
darify  that,  while  such  notices  must  be 
sent  even  if  no  tapipott  was  collected 
pursuant  to  a  aopport  order,  a  notice 
need  aaH  be  sent  tfe  support  order  has 
not  been  established  and  voluntary 
payments  have  not  been  made. 

We  also  propose  to  delete  the  current 
requirement  under  paragraph  (c)  for 
having  personnel  pecform  the  specified 
functions,  as  the  requirement  to  use 
procedures  inherentiy  indudes  having 
personnel  perform  die  necessary 
activities. 

Under  the  current  regulations  at 
§  305.20,  the  requirement  to  have  written 
procedures  for  providing  notice  is  a 
separate  operational  criterion  which 
must  be  hlly  met  as  a  condition  of 
substantial  complianoe.  We  propose  to 
delete  the  operational  criterion  as 
casework  reviewed  under  the  functional 
criterion  is  a  better  measure  of  State 
compliance  and  would  disdose 
procedural  defidendes.  The 
requirement  for  sending  the  notice  under 
S  305.45(a)  would  become  a  functional 
subcriterion  under  the  criterion 
evaluating  Collection/Distribution  as 
proposed  under  f  305.20(b).  It  is 
cxirrenUy  lesiewed  as  a  separate 
functional  criterion. 

25.  Incentive  Payments  to  States  and 
Political  Sabdivinaas 

Regulations  at  {  302.46  provide 
subcriteria  evaluated  to  determine 
compliance  widi  the  State  plan 
requirement  for  incentive  peyments  to 
States  and  political  subdivisions  under 
§305.55. 

We  propose  to  revise  S  305.46  by 
consolidating  the  requirement  to  have 
written  procedures  for  passing  State 
incentives  down  to  political 
subdivisions  at  paragraph  (a)  with  the 
requirement  at  paragraph  (b)  to  use  such 


procedures.  As  procedures  are  not  in 
and  of  themselves  a  substantive 
measure  of  compliance,  we  believe  the 
requirement  need  not  be  stated  and 
reviewed  independendy. 

We  also  propose  to  delete  the 
contents  of  |  305.48(a)(2)  which  require 
the  State  to  have  procedures  to  consider 
the  effidency  and  effectiveness  of 
political  subdivisions  in  determining  the 
amount  of  the  incentive  payaUe.  We  are 
proposing  this  diaage  as  the 
requirement  is  already  embraced  by 
paragraph  (a)(1)  which  requires  that 
incentive  payments  to  political 
subdivisions  be  made  as  determined  by 
die  State  in  accordance  with  $  303.52(d). 
Regulations  at  9  303.52(d)  provide  that 
the  determination  of  the  amount  of 
incentives  payable  to  political 
subdivisions  should  be  based  on  such 
subdivision's  effidency  and 
effectiveness. 

In  addition,  we  propose  to  delete  the 
current  requirement  ander  paragraph  (c) 
for  having  persoonel  perform  the 
specified  functions  because  the 
requireeKttt  to  use  procedures 
inherentiy  indudes  having  staff  perform 
the  necessary  activities. 

Under  current  regulations  at  f  305.20. 
die  requirement  to  have  written 
procedares  tor  passing  incentives 
payments  throng  to  political 
subdivisions  is  a  separate  operational 
criterion  which  must  be  fully  met  as  a 
conditioa  of  substantial  compliance.  In 
addition,  the  requirement  to  use  such 
procedures  is  a  separate  functional 
subcriterion  under  S  305.20.  We  propose 
to  delete  the  functional  criterion 
because  the  current  incentive  structure 
is  not  condudve  to  review  under  the  75 
percent  standard.  Instead  we  propose  to 
review  the  requirement  at  |  305.46  to 
utilize  procedures  for  the  pass-through 
of  incentive  payments  as  a  subcriterion 
under  die  proposed  operational  criterion 
evaluating  Flnandal  Accountability. 

26.  Payment  of  Support  Through  the  IV- 
D  Agency  or  Otba  Entity 

Regulations  at  {  305M  provide 
subcriteria  evaluated  to  determine 
compliance  vrith  the  optional  State  plan 
requirement  for  payment  of  support 
through  die  IV-D  agency  or  other  entity 
under  i  302.57. 

We  propose  to  revise  S  305.48  by 
deleting  the  requirement  to  use 
procedures  at  paragraph  (c)  and  adding 
to  paragraphs  (a)  and  (b)  the 
requirement  to  use  the  required  written 
procedures  providing  for  payment  of 
support  dirough  the  IV^  agency  or 
other  entity.  We  are  proposing  this 
change  as  procedures  are  not  in  and  of 
themselves  a  substantive  measure  of 


State  performance  and  need  not  be  . 

reviewed  individually.  | 

In  addition,  we  propose  to  delete  the      ' 
current  reqiurement  under  paragraph  (d) 
for  having  personnel  perform  the 
specified  functions  as  the  requirement  to 
utilize  procedures  inherently  indudes 
having  persoimel  perform  the  necessary 
activities. 

Under  the  current  regulations  at 
i  305.20,  the  requirements  at  paragraph 
(a)  and  (b)  are  opovtiooal  subcriteria 
which  must  be  fully  met  as  a  condition 
of  substantia]  compliance.  The 
requirement  to  use  such  procedures  is  a 
separate  functional  criterion  wherein 
the  required  procedures  anist  be  used  in 
75  percent  of  the  caaes  reviewed.  We 
propose  to  delete  the  operatianal 
criterion  as  casework  reviewed  under 
the  functional  sebcrileiinn  will  disdose 
any  procedural  deficiencies.  The 
separate  functional  criterion  for  utilizing 
procedures  would,  with  die  exception  of 
paragraph  (bKS).  become  sidicriteria 
under  the  proposed  criterion  evaluating 
CoUection/Distiibetiaa  at  f  306.20(b). 
The  requirement  for  collecting  fees 
mider  the  proposed  paragraph  (bH3) 
would  be  reviewed  under  the  proposed 
criterion  evaluating  Financial 
AccountabiUty  at  i  305.20(a). 

27.  Wage  or  Income  Withholding 

Regulations  at  {  305.4B  provide 
subcriteria  evaluated  to  determine 
compliance  widi  the  Slate  plan 
requirement  for  wage  or  income 
withholding  under  S  302.70(a)(1). 

We  propose  to  revise  {  305.49  by 
consolidating  the  requirement  to  have 
written  procedures  for  carrjring-oot  a 
program  of  vrithholding  at  paragraph  (a) 
with  the  requirement  at  paragraph  (b)  to 
utilize  such  procedures.  We  are 
proposing  this  change  because 
procedures  are  not  in  and  of  diemselves 
a  substantive  measure  of  State 
performance  and  need  not  be  reviewed 
separately. 

In  addition,  we  propose  to  delete  the 
current  requirement  under  paragraph  (c) 
for  having  personnel  perform  the 
specified  function  as  the  requirement  for 
using  procedures  inherently  indudes 
having  staff  perform  the  necessary 
functions. 

Under  the  current  regidations  at 
§  305.20,  the  requirement  to  have  written 
procedures  providing  for  wage  or 
income  widibolding  at  {  3as.49(a)  is  a 
separate  operational  criterion  which 
must  be  fully  met  as  a  condition  of 
substantial  compliance  and  the 
requirement  imder  paragraph  (b)  to 
utilize  such  procedures  is  a  separate 
functional  criterion  wherein  the  required 
procedures  must  be  utilized  in  75 
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percent  of  the  cases  reviewed.  We 
propose  to  delete  the  operational 
chlerion  as  casework  reviewed  under 
ttie  functional  criterion  will  dioclose  any 
piocedural  deficiencies.  The  separate 
functional  criterion  for  utilizing 
procedures  for  wage  or  income 
withholding  would  be  retained  under 
I  305.20(b). 

28.  Expedited  Processes 

Regulations  at  |  305.50  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  expedited  process  under 
I  302.7t)(a)(2). 

We  propose  to  revise  I  305.50  by 
consolidating  the  requirement  to  have 
written  procedures  providing  for  an 
expedited  process  with  the  requirement 
at  paragraph  (b)  to  use  such  procedures. 
We  are  proposing  this  change  because 
such  procedures  are  not  in  and  of 
themaelves  a  substantive  measure  of 
State  performance  and  need  not  be 
stated  and  reviewed  separately. 

In  addition,  we  propose  to  delete  the 
current  requirement  under  paragraph  (c) 
for  having  personnel  perform  the 
specified  functions  as  the  requirement  to 
utiliie  procedures  inherently  includes 
having  personnel  perfonn  the  necessary 
activities. 

The  reauirement  for  having  an 
expedited  process  system  will  remain  a 
separate  operational  criterion  under 
I  305.20  which  must  be  fully  met  as  a 
condition  of  substantial  compliance. 

29.  State  Income  Tax  Refund  Offset 

Regulations  at  I  305.51  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  collection  of  overdue 
support  by  State  income  tax  refund 
offset  under  |  302.70(a)(3). 

We  propose  to  revise  |  306J11  by 
consolidating  the  requirement  at 
paragraph  (a)  to  have  written 
procedures  for  State  tax  offset  with  the 
requirement  under  paragraph  (b)  to 
utilize  such  procedures.  We  are 
proposing  this  change  because 
procedures  are  not  in  and  of  themselves 
a  substantive  measure  of  State 
performance  and  need  not  be  stated  or 
reviewed  separately.  In  addition,  we 
propose  to  delete  ht>m  paragraph  (a)  all 
that  follows  the  word  "refunds."  which 
provides  that  the  requirement  applies  to 
AFDC.  Non-AFDC  and  Poster  Care 
cases.  We  are  proposing  this  change  for 
consistency  with  other  requirements  In 
Part  306  and  because,  unless  otherwise 
stated,  the  requirements  in  Part  SOS 
apply  to  the  review  of  all  IV-D  cases. 

We  propose  to  delete  paragraph  (c)  of 
i  305.51  which  requires  that  personnel 
perform  the  speciHed  functions  because 


the  requirement  to  utilite  procedures 
inherently  entails  having  personnel 
perform  the  necessarv  functions. 

Under  current  refliilations  at  i  305.20. 
the  requirement  lo  nave  written 
procedures  providing  for  the  offset  of 
State  tax  refunds  for  collection  of 
overdue  support  is  a  separate 
operational  criterion  which  must  be  fully 
met  to  substantiate  a  finding  of 
substantial  compliance.  The  requirement 
to  utilize  those  procedures  is  a  separate 
functional  criterion  which  must  be  met 
in  75  percent  of  the  cases  reviewed.  We 
propose  to  delete  the  operational 
criterion  as  casework  reviewed  under 
the  functional  criterion  will  uncover  any 
procedural  deficiencies.  The  functional 
criterion,  which  is  currently  evaluated 
separately,  would  become  a  subcriterion 
under  the  proposed  criterion  evaluating 
Enforcement  at  |  30S.20(b). 

30.  Imposition  of  Liens 

Regulations  at  |  305.52  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  the  imposition  of  liens 
against  real  and  personal  property  under 
I  302.70(a)(4). 

We  propose  to  revise  i  30S.52  by 
consolidating  the  requirement  at 
paragraph  (a)  to  have  procedures  for  the 
Imposition  of  liens  against  real  and 
personal  property  with  the  requirement 
at  paragraph  (b)  to  utilize  such 
procedures.  We  are  proposing  this 
change  because  the  major  emphasis  in 
determining  State  performance  is  the 
actual  provision  of  services  not  the 
availability  of  written  procedures. 

In  addition,  we  propose  to  delete 
paragraph  (c)  which  requires  the  State 
to  have  personnel  performing  the 
specified  functions.  The  requirement  for 
utilizing  procedures  inherently  includes 
having  personnel  perform  the  required 
functions. 

Under  current  regulatioiu  at  i  306JO, 
the  requirement  to  have  written 
procedures  for  the  imposition  of  liens 
against  property  is  a  separate 
operational  criterion  which  must  be  fully 
met  to  substantiate  a  finding  of 
substantial  compliance.  The  requirement 
to  utilize  those  procedures  is  a  separate 
functional  criterion  wherein  the  required 
procedures  must  be  utilized  in  75 
percent  of  the  cases  reviewed.  We 
propose  to  delete  the  operational 
criterion  as  casework  reviewed  under 
the  functional  criterion  is  a  better 
measure  of  State  compliance  and  will 
uncover  any  procedural  deficiencies. 
The  functional  criterion  which  is 
currently  evaluated  separately  would 
become  a  subcriterion  under  the 
proposed  criterion  evaluating 
Enforcement 


31.  Posting  Security,  Bond  or  Guarantee 

Regulations  at  i  305.53  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  posting  security,  bond  or 
guarantee  to  secure  payment  of  overdue 
support  under  S  302.70(a)(8). 

We  propose  to  revise  I  305.53  by 
consolidating  the  requirement  at 
paragraph  (a)  to  have  written 
procedures  requiring  an  absent  parent  to 
give  security,  post  a  bond  or  give  other 
guarantee  to  secure  support  with  the 
requirement  at  paragraph  (b)  to  use  such 
procedures.  We  are  proposing  this 
change  because  such  procedures  are  not 
in  and  of  themselves  a  substantive 
measure  of  State  performance  and  need 
not  be  stated  and  reviewed  separately. 

In  addition,  we  propose  to  delete  the 
current  requirement  under  paragraph  (c) 
for  having  personnel  perform  the 
specified  functions  because  the 
requirement  to  utilize  procedures  for 
posting  bonds  or  giving  guarantee  of 
support  inherently  includes  having 
personnel  perform  the  necessary 
activities. 

Uifder  the  ctirrent  regulations  at 
I  305.20,  the  requirement  to  have  written 
procedures  providing  for  posting  bonds 
or  securing  guarantees  of  support  at 
I  306.53(a)  is  a  separate  operational 
criterion  which  must  be  fully  met  as  a 
condition  of  substantial  compliance  and 
the  requirement  under  paragraph  (b)  to 
utilize  such  procedures  is  a  separate 
functional  criterion  wherein  the  required 
procedures  must  be  utilized  in  75 
percent  of  the  cases  reviewed.  We 
propose  to  delete  the  operational 
criterion  as  casework  reviewed  under 
the  functional  criterion  will  reveal  the 
existence  of  any  procedural  deficiencies. 
The  separate  functional  criterion  for 
utilizing  procedures  would  be 
consolidated  as  a  subcriterion  under  the 
proposed  criterion  evaluating 
Enforcement 

32.  Making  Information  Available  to 
Consumer  Reporting  Agencies 

Regulations  at  i  306.54  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  State  plan 
requirement  for  making  information 
available  to  consumer  reporting 
agencies  under  i  302.70(a)(7). 

We  propose  to  revise  i  306.54  by 
consolidating  the  requirement  at 
paragraph  (a)  to  have  written 
procedures  for  making  information 
regarding  the  amount  of  overdue  support 
owed  by  an  absent  parent  to  consumer 
reporting  agencies  with  the  requirement 
at  paragraph  (b)  to  use  such  procedures. 
We  are  proposing  this  change  because 
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such  procedures  are  not  in  and  of 
theoMelves  a  eabstantive  measure  of 
State  perfonBanoe  and  need  not  be 
stated  and  reviewed  separately. 

In  addttkn.  we  prepoae  to  delete  tfie 
current  leqwiresBcnt  ander  paragra]rfi  (c) 
for  having  persomel  peifutui  the 
specified  fnactiaBH  as  the  requirement  to 
utiliae  procedures  tniierentiy  includes 
having  persooael  perfonn  the  neceasary 
nrtirltina 

Uoder  ODfrent  reaalatiofia  at  f  366.20, 
the  reqeirensent  to  nave  procedures  fior 
informing  rmn^ff  credit  agencies  of 
overdue  auppott  is  a  seperate 
opeeational  criterion  which  must  be  fully 
met  as  a  oonditioii  of  substantial 
complianoe  and  the  reqwanent  under 
paragrairii  (b)  lo  atibze  such  procedures 
is  a  separate  fuDctiooal  criterioa 
wherein  the  required  procedures  must 
be  utilized  in  75  percent  of  the  cases 
reviewed.  We  9topoeete<delete  the 
operational  criterion  as  casework 
rey/kmimd  under  the  fuoctiooal  criterion 
for  utiliiiag  procedures  would  reveal 
any  ppocedural  deficiencies.  The 
sqiarate  functional  criteiioa  for  utilizing 
procedures  for  informing  consiiaar 
credit  aynries  of  overdue  support 
would  be  consolidated  under  die 
proposed  hmctional  criterion  evaluating 
Enforcement 

33.  Late  Payment  Fees 

Regulations  at  1 305.55  provide 
subcriteria  evaluated  to  determine 
compliance  with  the  optional  State  plan 
provision  for  imposing  late  payment  fees 
on  absent  parents  who  owe  overdue 
support  under  1 30275. 

We  propose  to  revise  1 305.55  by 
consolidating  the  requirement  at 
paragraph  (a)  to  have  written 
procedures  providing  for  applying  late 
payment  fees  oniformly  throughout  the 
State  with  die  requirement  at  paragraph 
(b)  to  use  such  procedures.  We  are 
proposing  tiiis  diange  as  procethires  are 
not  in  and  of  diemselves  a  snbstantive 
measure  of  State  performance  and  need 
not  be  stated  and  reviewed  separately. 

In  addition,  we  propose  to  delete  the 
cuirent  requirement  under  parapvph  (c) 
for  having  personnel  perform  the 
specified  fencttons  as  the  requirement  to 
utilize  procedures  inherendy  includes 
having  pel  sonnet  perfonn  the  necessary 
activities. 

Under  conent  regulations  at  1 305.2a 
the  requirement  to  have  written 
procedures  for  iraponng  late  payment 
fees  at  f  3(B.S5  is  a  eeparate  operational 
criterion  which  meat  be  faUy  met  as  a 
condition  of  eubstantial  oosnptiance  and 
the  requirement  to  utilize  such 
procedures  is  a  separate  functional 
criterion  wherein  the  required 
prooederes  must  be  atilized  in  7S 


percent  of  the  caaes  reviewed.  We 
propose  to  delete  the  fjnctiooal  criterion 
because  a  systoaic  review  under  the 
operetianal  criterion  eviduating 
Financial  Accountability  under 
§  3O5.a0(a).  as  propoaed.  would  betto' 
identify  widespnead  deficiencies  in  this 
area. 

34.  Medical  Support  Enforcement 

Regulatione  at  i  30SJ6  provide 
subcriteria  evataated  to  determine 
coavUaoce  arith  the  State  plan 
requtMoeat  for  medical  support 
enforceiMBt  under  fi  a02.8a 

We  propose  to  revise  §  305.56  by 
consolidatiAg  the  requirement  at 
paragrajdi  (ijHihave  written 
procedures  to  aecare  medical  support 
information  and  secure  and  eiJiorce 
medical  sui^iort  obUgataons  with  the 
requirement  at  para^aph  (b)  to  use  such 
procedures.  We  are  proposing  this 
change  as  such  procedares  are  not  in 
and  of  themselves  a  sidistantive 
measure  of  State  parfJannance  and  need 
not  be  stated  aad  Kviewed  separately. 

In  adtfiUflO.  tve  propose  to  delete  the 
current  reqairement  under  paragraph  (c) 
for  having  personnel  perfonn  the 
specified  functions  as  the  requirement  to 
utilize  procedures  inherently  includes 
having  personnel  poform  the  necessary 
activities. 

We  propose  to  add  a  sew  paragraph 
(b)  which  would  require  States  to  have 
and  utilize  written  procedures  for 
notifying  Ae  State  Medicaid  agency 
when  a  new  or  modified  order  for 
support  indndes  medical  support  and 
for  providing  the  information  referred  to 
at  {  306.50(a)  to  the  State  Medicaid 
agency.  We  are  proposing  tins  change  as 
the  current  criteria  do  not  adequately 
measure  State  compliance  with  the 
requirements  at  H  906.50  and  306.51  for 
providing  information  to  and 
communicating  with  the  State  Medicaid 

Under  current  regolations  at  |  305.20, 
the  requirement  for  having  written 
procedures  pnm<fing  for  medical 
support  enforcement  is  a  separate 
operational  subcriterion  which  must  be 
fully  met  as  a  condition  of  substantial 
comp4ianoe.  The  requirement  to  utilize 
such  procedures  is  a  separate  functional 
criterion  wherein  the  required 
procedures  must  be  utilized  in  75 
percent  of  tlw  cases  reviewed.  We 
propose  to  rejrface  the  operational 
criterion  currentiy  reviewed  for  medical 
support  enforcement  at  f  305.20(a)  with 
the  new  subcriterion  found  under 
proposed  paragraph  (b).  in  addition,  we 
propose  to  consolidate  the  separate 
functional  criteria  tor  utilizing 
procedures  to  secure  and  enforce        , 
medical  support  obligations  as 


snbcriteria  under  die  proposed  criteria 
evaluating  EstabKshiiig  an  Obbgatton 
and  Enforcement  ander  |  aos.20(b). 

35.  Prohibition  From  Retroactive 
Modification  of  Child  Support 
Arrearages 

Although  regaiatiaos  prohibiting  the 
retroactive  anottification  of  child  support 
arrearages  at  proposed  (  305.57  have  not 
been  publidied  in  final  yet  they  will  be 
by  the  time  tins  propoaal  is  published  in 
final  (see  52  FR  34889.  September  14. 
1967).  Therefore,  we  are  including 
reference  to  f  306.57  in  this  proposed 
regulation.  Under  proposed  1 305.57, 
States  must  have  written  procedures 
prohibiting  the  retroactiTe  modification 
of  child  sappoBlarrenages.  We  propose 
to  indode  this  reqauement  as  a 
functional  aabcriterion  ander  the 
criterion  evaluating  Support  Obligations 
as  proposed  under  fi  305.20(b).  We  are 
proposing  to  add  this  as  a  substantial 
compUanoe  sebaiterian  because  it  is  an 
important  State  plan  requirement 

Peiformance  Indicator.  Regulations  at 
!  305J98(a)  provide  three  performance 
indicator  components  vriuch  were 
effective  beginmng  with  the  fiscal  year 
1986  awht  period.  Paragraph  (b) 
provides  fow  additional  indicator 
components  winch  were  effective 
beginning  with  the  fiscal  year  1968  audit 
period.  We  prapeae  to  revise  f  305.98  by 
redesignating  current  puagraph  (d)  as 
para^^ph  (f)  and  adding  a  new 
paragraph  (d)  whidi  would  indude  the 
perfwmance  indicator  ooooponents  in 
paragraj^  (a)  and  (b)  and  add  two  new 
performance  indicator  components.  The 
proposed  poformance  indicator  set 
forth  in  paragraph  (d)  would  be  effective 
beginnii^  with  the  Federal  fiscal  year 
beginning  after  pubhcatioo  of  these 
regulations  in  final  fonn.  We  also 
propose  to  darify  in  proposed  paragraph 
(d)  friiether  or  not  interstate  collections 
are  inchided  in  the  coUection  amounts 
and  that  ooUectioos  for  a  fiscal  year  will 
be  used  for  purposes  of  computing  the 
indicator  camponents. 

The  first  of  the  two  proposed  indicator 
components  provided  under 
§  305.98(dK8)  would  be  referred  to  as 
the  PatoiBty  Estabtishmeat  Indicator 
and  is  calculated  by  dividing  tfie  total 
number  of  patonities  established  by  the 
IV-D  agency  during  a  fiscal  year  by  the 
total  number  of  birtiis  to  unmarried 
women  in  the  State  during  liie  calendar 
year  2  years  earlier  (as  reported  to  the 
National  Center  for  Health  Statistics). 
For  exanqrfe.  die  number  of  paternities 
for  FY  1969  woidd  be  divided  by  the 
number  of  births  to  unmairied  women 
for  calendar  year  19B7.  The  number  of 
births  to  umnairied  women  is  not  a 
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perfect  DMatur*  of  th«  number  of  IV-O 
catea  tn  which  paternity  muat  be 
eatabUahed.  Qeariy  not  all  unmarried 
women  will  seek  Mrvicea  from  the  IV-O 
afendea  within  two  year*  following  the 
birth.  Some  will  come  immediately. 
Some  will  come  at  a  later  date.  Some 
will  never  apply  for  tervicee. 
NevertheleM.  we  believe  that  it  Is  the 
best  indicator  of  the  demand  for 
paternity  services  that  currently  exiats. 
Further,  no  State  Is  required  to  establish 
paternity  in  all  or  even  a  maiority  of 
theae  cases.  To  achieve  s  passing  score, 
a  Stale  need  only  establish  s  number  of 
petemities  equivalent  to  25  percent  of 
the  birtha  to  unmarried  women.  To 
achieve  the  maximum  score,  a  State 
need  only  establish  a  number  of 
paternities  squivalent  to  S5  percent  of 
the  births  to  unmarried  women. 

We  believe  this  indicator  component 
is  the  best  messure  of  the  degree  to 
which  States  are  establishing  paternity 
in  cases  that  require  such  services,  given 
available  data.  However,  we  arc 
committed  to  obtaining  data  on  the 
number  of  children  in  IV-D  cases  bom 
out  of  wedlock  and  on  the  number  of 
these  children  for  whom  paternity  has 
been  established.  Further,  once  this  data 
is  available,  we  intend  to  substitute  it  in 
this  Indicelor  component 

The  new  ratio  would  be  equivalent  to 
the  Paternity  Batablishment  Percentage 
as  defined  in  Section  111  of  the  Family 
Support  Act  of  19811.  This  percentage  is, 
for  each  State,  the  number  of  children  in 
IV-D  cases  who  are  bom  out  of  wedlock 
for  whom  patemity  has  been  established 
divided  by  the  number  of  children  in  IV- 
D  cases  who  ere  bom  out  of  wedlock.  A 
child  who  is  receiving  AFDC  by  reason 
of  the  death  of  a  parent  or  a  child  with 
respect  to  whom  a  mother  Is  fotmd  to 
have  good  cause  for  refusing  to 
cooperate  in  establishing  or  collecting 
support.  Is  excluded  from  this  equation. 

We  note  that,  unlike  the  other 
Indicator  components  which  focus  either 
on  AFDC  or  non-AFDC  services,  the 
patemity  indicator  component  is  • 
cross-cutting  indicator  component  in 
which  AFDC  and  non-AFDC  paternities 
count  eoually.  In  1966,  there  were 
828,000  births  to  unmarried  women.  A 
ma|ority  of  these  women  do  not  go  on 
AFDC  Immediately.  From  this 
perspective,  we  might  expect  that  there 
could  be  more  non-AFDC  than  AFDC 
patemity  establishments.  However,  In 
the  past  there  have  not  been  a  Urge 
number  of  non-AFDC  patemity 
establishments.  But  this  Is  changing. 
Non-AFDC  patemity  esUblishmenU 
have  Increased  128  percent  in  the  four 
years  txom  1883  to  1987.  Non-AFDC 
petemities  now  compriae  over  17 


percent  of  all  paternities  establiahed 
under  the  IV-D  program  (up  from  only 
10  percent  in  1983).  In  the  future  we 
expect  that  percentage  to  continue  to 
Increase. 

The  second  additional  indicator 
component  propoeed  under 
1 306.96(d)(9)  would  be  referred  to  as 
the  Coet  Avoidance  Indicator  and  Is 
calculated  by  multiplying  the  non-AFDC 
ooUectiona  in  a  flacal  jreer  (excluding 
collections  made  on  behalf  of  other 
States)  by  20  percent  and  dividing  the 
result  by  the  totsi  IV-A  sssistance 

Siyments  (excluding  peyment  to 
mllles  with  unemployed  parents)  phis 
the  smount  of  food  stamps  and 
Medicaid  payments  for  these  same 
families  for  the  same  fiscal  year.  The 
term  coet  avoidance  refers  to  the 
financial  savings  to  the  taxpayer  that 
occur  when  e  family  leeves  public 
assistance,  stays  on  assistance  In  the 
first  instance  or  has  their  assistance 
reduced  due  to  child  support  collections. 

This  proposed  indicator  component  is 
based  on  recently  completed  research, 
performed  by  Advanced  Sciences.  Inc 
Although  this  research  was  limited  in 
scope  and  based  on  all  female-headed 
households  (not  just  IV-D  cases),  it 
found  that  the  cost  avoidance 
associated  with  child  support  collections 
was  considerable.  It  was  estimated  that 
there  was  tl  in  AFDC  food  stamp  and 
Medicaid  costs  avoided  for  every  $5  in 
child  support  collections  realised  for 
families  not  receiving  AFDC  In  other 
words,  there  is  20  cents  in  cost 
svoidance  for  every  dollar  of  child 
support  collected  by  the  IV-D  agency  on 
behalf  of  non-welfare  families.  The 
propoeed  indicator  component  would 
take  into  account  the  amount  of  cost 
avoidance  in  a  State  relative  to  the  cash 
and  medical  assistance  and  food  atampa 
paid  in  the  State. 

Although  the  research  upon  which  this 
indicator  component  is  based  is  e 
significant  step  forward  in  esteblishing 
scttial  welfare  cost  avoidance 
attributable  to  non-AFDC  collections,  it 
is  not  the  definitive  work  on  cost 
avoidance.  Although  problems  remain  in 
defining  a  cost  avoidance  meesure,  we 
propose  to  include  this  Indicator 
component  at  this  time  in  order  to  give 
States  the  benefit  of  their  efforts  to 
increese  cost  evoldance  and  will 
improve  and  revise  this  measure  over 
time. 

Ideelly.  a  cost  avoidance  indicator 
component  would  measure  only  those 
cases  in  which  the  child  support 
enforcement  services  actually  made  the 
difference  between  a  family  receiving 
end  not  receiving  AFDC  Medicaid  and 
food  stamps.  Unfortunately  it  would 


require  extenaive  data  collection  to 
make  this  decision  on  a  State  by  State 
basis.  Instead  we  propose  to  use  the 
average  amount  of  cost  avoidance  per 
dollar  of  child  support  collected.  We 
have  set  the  standards  for  this  indicator 
component  so  that  States  with  very 
large  non-AFDC  caseloads  do  not 
receive  axceeeive  credit  and  so  that 
States  with  smaller  non-AFDC 
casekMds  are  not  penalized.  A  State  can 
achieve  a  passing  score  by  achieving  a 
level  of  oAt  avoidance  equal  to  only  1 J 
percent  of  AFDC  food  stamp  and 
Medicaid  payments  In  the  State. 

fa)  order  to  integrate  the  two 
additional  indicator  components 
proposed  with  the  seven  indicator 
components  currently  in  the  regulation, 
we  are  proposing  under  paragraph  (e)  a 
new  scoring  system  which  would  be 
effective,  along  with  the  new 
performance  indicator,  beginning  with 
the  Federal  fiscal  year  beginning  after 
publication  of  this  regulation  in  final 
form.  The  proposed  scoring  system 
retains  the  100-point  scoring  system,  the 
equal  weight  for  AFDC  and  non-AFDC 
indicator  components,  and  the 
requirement  that  States  achieve  a 
minimum  score  of  70.  Under  the 
proposed  system,  up  to  20  points  each 
would  be  given  for  the  Patemity 
Establishment  the  AFDC  Recovery 
Rate,  and  the  Cost  Avoidance  indicator 
componenta.  Up  to  10  points  each  would 
be  given  for  the  AFDC  and  non-AFDC 
Cost  Effectiveness  indicator 
components.  Finally,  up  to  S  points  each 
would  be  given  for  the  four  Accounts 
Receivable  indicator  com|}onents  (for  a 
total  of  20  points).  In  all.  up  to  40  points 
would  be  given  for  AFDC-related 
indicator  components;  up  to  40  points 
for  non-AFDC-related  indicator 
components:  and  up  to  20  points  for  the 
cross-cutting  patemity  establishment 
indicator  component  The  tables  in 
proposed  |  305.9e(e)(l)  (i)  through  (ix) 
show  the  scores  which  would  be  applied 
for  different  levels  of  performance  on 
each  performance  indicator  component. 

The  tables  in  subparagraphs  (e)(1)  (i) 
through  (ix)  are  based  on  a  computer 
simulation  which  showed  the  results 
which  were  obtained  for  alternative 
scoring  systems.  In  developing  the 
scoring  tables,  we  looked  at  the 
performance  of  each  State  relative  to  the 
other  States  and  relative  to  the  national 
averages.  Our  purpose  was  not  to 
develop  scoring  tables  which  were 
impossible  to  meet  or  to  develop  scoring 
tables  which  every  State  currently  met. 
Rather  our  purpose  was  to  develop 
individual  scoring  tables  which  were 
clearly  achievable,  which  accurately 
reflected  a  minimum  level  of  acceptable 


Wmdmtl  Regbter  /  Vol  54.  No.  19  /  Tuesday.  January  31.  1989  /  Proposed  Rules 4653 


performance  on  each  indicator 
component  and  which  when  taken 
together  would  define  a  minimum  level 
of  acceptable  performance.  We  believe 
that  the  scoring  tables,  individually  and 
taken  together,  meet  these  criteria.  We 
note  that  a  State  need  not  attain  a 
passing  score  on  every  indicator 
component.  A  State  can  make  up,  to  a 
certain  extent  its  poor  performance  on 
one  indicator  component  with  above 
average  performance  on  other  indicator 
components. 

Proposed  paragraph  (e)(2)  provides 
that  a  State's  total  score  must  equal  or 
exceed  70  and  includes  three  examples 
of  the  scores  typical  States  would 
receive  under  the  proposed  scoring 
system.  The  average  score  for  the  States 
which  submitted  complete  data  in  fiscal 
year  1967  was  70.  We  believe  that  the 
proposed  scoring  system  is  a  clear 
measure  of  the  overall  effectiveness  of 
State  child  support  enforcement 
programs  and  that  a  minimum  score  of 
70  is  clearly  achievable  for  an  effective 
rV-4)  program. 

Using  FY  1987  data  for  simulation 
purposes,  21  jurisdictions  score  70  or 
more.  Of  the  remainder,  24  score 
between  50  and  69,  meaning  that  they 
can  realize  a  passing  grade  with,  in 
many  instances,  little  effort.  Further,  5  of 
the  9  other  failing  jurisdictions  are 
hampered  by  missing  data,  for  which 
they  get  a  zero  score. 

Table  1  shows  the  individual  scores 
on  each  performance  indicator 
component  and  the  total  audit  score  a 
State  would  receive  in  fiscal  year  1989  if 
it  were  to  achieve  the  fiscal  year  1987 
national  average  on  each  of  the 
performance  indicator  components. 

Table  1 


FYise? 
nationai  ' 
avaraga 

AudH 
score 

1.  ARKcost 

eftecM»enw»  (CE)  ratio.. 

$1.38 

7 

Z  Non.AFDC  CE  ratio 

$2.61 

7 

3.  ARX  raoovery  rsis  — 

'9.2 

14 

4.  AFDC  currant 

'39.2 

4 

5.  NorvAFOC  currant 

•55.0 

4 

&  AFDC  past  dua 

accounts  racaivabia 

'6.7 

3 

7.  NoivAnx  past  dua 

'9.8 

3 

S.  Paismity  astablNlviianL. 

'32.5 

14 

S.  Coat  avoidance 

'1.7 

14 

Total  audH  score — 

70 

marked  with  an  asterisk  are  States  for 
which  complete  fiscal  year  1987  data 
were  not  available.  When  data  were  not 
available  on  any  particular  performance 
indicator  component  the  States  were 
given  no  points  for  that  indicator 
component 

Table  2 


Stata 


Alaska.. 


Arizons*-. 
Arkansas.. 
CaMfocnia ....... 

Colorado. — 
ComacticuL. . 


D.C.* 

Florida... 
Georgia.. 
Guam*... 


Kentucky 
Louisiana 

Maryland 

MMS>Chu8fltt8 

MMcniQBn  •  ••  M  •  •  **•  • 

RMSSISSippi  ••••**  H 

Missouri 

Montana 

Nebraska*.. 

Nevada 

New  Hampatwi 

New  Mexico*  ..- 

New  York 

North  Caroina.. 
North  Dakota .» 

Ohio 

OWahoma* 

Oregon 

Perwwytvania .... 
Puerto  Rico* — 
Rhode  Island.... 
South  Carolina* 
South  Dakota ... 

Tennessee* 

Texas 

Utah 

Vemwnt 

Virgin  Islands*.. 

Virginia* 

Washington*..... 
West  Virginia.... 
Wiscorain*... 

wyomnig   ». 


Tolsl 


79 
66 
52 
76 
56 
51 
79 
71 
28 
56 
72 
32 
55 

51 
58 

79 
52 
54 

53 
66 

58 
75 
92 
83 
SO 
79 
40 
60 
69 
76 
87 
29 
49 
85 
79 
71 
38 
80 
85 
SO 
61 
64 
67 
73 
33 
75 
62 
48 
53 
63 
35 
74 
52 


Table  2  shows  the  total  audit  scores 
which  each  State  would  receive  if  the 
proposed  scoring  system  were  applied 
to  fiscal  year  1987  data.  Note  that  States 


Data  used  to  compute  the 
performance  indicator  components 
related  to  accounts  receivable  have 
been  required  to  be  reported  to  OCSE 
since  FY  1988.  Reporting  by  the  States  to 
date  has  been  incomplete  and.  in  some 
cases,  clearly  inaccurate.  For  instance, 
there  have  been  substantial 
discrepancies  between  collections 
reported  on  the  OCSE-56  and  the  same 


collections  reported  on  the  OCSE  41.  In 
addition,  some  States  have  reported 
identical  data  year  after  year.  For 
purposes  of  assigning  score  values  to  the 
accoimts  receivable  performance 
indicator  components  or  to  any  other 
performance  indicator  component  a 
zero  value  will  be  assigned  when  a  State 
fails  to  report  data  required  or  when  the 
data  a  State  reports  is  clearly  erroneous 
on  its  face.  Accuracy  and  reUability  of 
data  reported  and  used  to  construct  the 
performance  indicator  will  be  evaluated 
as  part  of  the  complete  audit  conducted 
of  all  States  which  fall  to  achieve  a 
passing  score  on  die  performance 
indicator.  An  estimate,  if  possible,  will 
be  made  as  part  of  the  audit  for  any 
performance  indicator  component  ytiudi 
received  a  zero  score  as  the  result  of  no 
data  reported  or  reported  data  that  on 
its  face  is  found  to  be  erroneous. 

The  new  performance  indicator 
components  as  well  as  the  proposed 
scoring  system  would  be  effective  for 
the  fiscal  year  beginning  after 
publication  of  these  proposed 
r^pilations  as  final  regulations,  allowing 
even  more  time  for  program 
improvement  States  have  had  ample 
time  to  implement  requirements  that 
have  been  in  effect  since  the  inception 
of  the  program  in  1975,  as  well  as  those 
enacted  as  part  of  the  1984  Child 
Support  Enforcement  Amendments.  In 
addition,  it  should  be  noted  that  States 
have  already  shown  inqnovement  under 
the  current  performance  indicator 
components.  When  first  published,  using 
FY  1983  data,  the  current  scoring  system 
showed  18  States  as  failing  the  70 
percent  standard.  However,  experience 
for  FY  1988,  the  initial  year  of 
applicability,  indicated  only  three 
failures.  Further,  because  diild  support 
data  processing  systems,  funded  at 
enhanced  matdiing  rates  or  otherwise, 
will  be  operational  in  increasing 
niunbers  of  States,  program  performance 
and  reporting  capabilities  will  imivove. 
Again,  we  feel  any  State  with  an 
effective  program  should  be  able  to  meet 
the  70  percent  standard. 

In  addition,  we  propose  to  revise 
current  paragraph  (d)  (which  would  be 
redesignated  as  paragragh  (f))  by 
replacing  the  provision  that  a 
performance  indicator  scoring  system 
will  be  described  and  updated  by 
regulation  every  two  years  with  a 
provision  that  die  performance  indicator 
scoring  system  will  be  described  and 
updated  by  the  Office  in  instructions. 

The  scoring  system  will  be  updated 
from  time  to  time  as  necessitated  by 
changing  expectations.  Changes  in  the 
scoring  system  will  reflect  progress 
made  by  the  States  in  improving 


4884 


Fbdwl  Rttotw  /  Vol.  M.  No.  19  /  Tueaday.  January  31.  1989  /  Propoced  Rules 


Federal  Regbtar  /  Vol.  54.  No.  19  /  Tuesday,  January  31.  1989  /  Propoged  Rules  4855 


profram  performance.  Scoring  •y«l«a 
rvvlsioiu  will  b«  based  on  the  actual 
perfonnanca  of  States  with  respect  to 
indicator  components.  A  passing  score 
of  70  points  will  be  retained.  We  will 
make  any  changes  to  the  scoring  system 
available  to  States  for  comment  and  will 
publish  any  dMBgae  in  the  Fedetal 
Regialar  in  advaM*  of  their  effective 
data. 

Notice  and  Corrective  Action  Period 

We  propose  to  make  a  technical 
change  to  I  305.9e(b)(2)  by  replacing  the 
reference  to  |  300.20  (■)(2).  (b)(2)  or 
(c)(2)  with  I  306.20(b).  This  change  is 
consistent  with  the  proposed  changes  to 
1306.20. 

In  addition,  we  propoee  to  amend 
paragraph  (d)(1)  to  make  a  correction  by 
replacing  the  word  "maintain"  where  it 
appear*,  with  the  word  "maintained." 
For  clarity,  we  propose  to  add  at  the 
baglBainf  of  partfraph  (d)(2).  "during 
tha  eonaetlve  actkm  period."  Finally,  in 
paragraph  (d)(3).  we  propose  to  replace 
"quarter"  with  "three-month  period";  to 
insert  "first  full"  before  "fiscal"  where  it 
first  appeers:  and.  to  delete  the  word 
"flscai"  where  it  last  appears.  These 
changes  are  being  proposed  to 
correspond  with  the  dianges  proposed 
to  section  |  305.11,  Audit  period. 

Penalty  for  Failun  to  Have  on  Effective 
Program 

We  propose  to  make  a  technical 
correction  to  |  30S.100(d)  by  replacing 
the  word  "and"  where  it  eppears  after 
the  word  "notice"  and  before  the  word 
"meintain"  with  the  word  "or.'* 

Paperwofk  Raductkm  Ad 

This  rule  does  not  require  eny 
Information  collection  activities  and. 
therefore,  no  approvals  are  neceeeary 
under  the  Peperwork  Reduction  Act 

Regulatory  Inpact  Analyaia 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291 
that  this  rule  does  not  constitute  a 
"major"  rule.  A  major  rule  la  one  that  is 
likely  to  result  In: 

(1)  An  annual  effect  on  the  economy 
of  tlOO  million  or  more: 

(2)  A  mator  increase  in  costs  or  prices 
for  consumers,  individual  induatriee. 
Federal,  State,  or  local  government 
agenciee.  or  geographic  regiona:  or 

(3)  Significant  adverse  eifecU  on 
competition,  employment,  investment 
productivity,  innovetion.  or  the  ability  of 
United  Slales-beeed  enterprises  to 
compete  with  fbreign-baaed  enterprieee 
in  domestic  or  export  marketa. 

The  Executive  Order  requires  that,  for 
major  rules,  we  prepare  e  regulatory 
impact  analysis  which  deecribes  the 


potential  benefits  and  costs  of  the  rule, 
tofsthar  with  the  potential  benefiU  and 
costs  of  any  alternative  approaches. 
Tbk  proposed  rule  will  have  little  or  no 
net  economic  effect,  because  It  will  not 
change  the  requirements  of  State  Child 
Support  Enforcement  programs  or  the 
penalties  which  may  be  levied  against 
programs  which  fail  to  substantially 
comply  with  the  requirements.  The  net 
effect  here  is  not  on  actual  State 
program  practices  but  rather,  on  how 
these  practices  will  be  eveluated.  The 
number  of  States  failing  the  audit  is  not 
expected  to  increase  under  this 
proposed  rule,  even  with  the  inclusion  of 
the  proposed  performance  indicator 
components.  The  performance  indicator 
is  just  one  aspect  of  the  program  aodit 
and,  if  a  State  were  to  fail  to  meet  the 
performance  indicator,  it  is  likely  that  it 
would  (ail  other  aspects  of  the  audit  as 
well. 

Under  the  Regulatory  Flexibility  Act 
of  1960  (Pub.  L  96-354).  we  are  required 
to  prepare  a  regulatory  flexibility 
analysis  for  those  rules  which  will  have 
a  significant  economic  Impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities  and. 
therefore,  a  regulatory  flexibility 
analysis  is  not  required.  The  only 
expected  economic  impact  is 
comparatively  small  Federal  savings  as 
a  result  of  reduced  manhours  per  State 
audit 

list  of  Subjects  Id  46  CFR  Part  SH 

Accounting.  Child  support.  Grant 
programs/social  programs.  Reporting 
and  recordkeeping  requirements. 

(Calaiot  of  Federal  Domettic  AsiiaUnca 
Program  No.  13.783,  Child  Support 
MoRMMent  Prograoi) 

Deled  |uiM  7. 1888. 
Wayae  A.  Slaatoa, 

Director.  Office  of  Child  Support 

BrtforcemenL 

Approvsd:  Deoenber  IS,  1988. 
OtlaR.Bowea. 
Secrttary. 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  Part  305  is  proposed 
to  be  amended  as  follows: 

PAKTSOf-fAMCNOfO] 

1.  The  authority  citation  for  Part  306 
continues  to  read  as  set  forth  below: 


1606.11    AydK 

The  audit  will  cover  e  period 
comprised  of  not  more  than  12  nor  less 
than  three  consecutive  months.  When 
the  State  is  operating  under  a  corrective 
action  plan,  the  review  will  cover  the 
first  three-month  period  beginning  after 
the  corrective  action  period.  When  the 
State  fails  to  meet  audit  criteria  related 
to  the  performance  indicator,  the  review 
will  cover  the  first  full  fiscal  year 
following  the  date  on  which  a 
determination  was  made  that 
performance  was  not  in  substantial 
compliance.  The  audit  may,  at  State 
request  be  conducted  prior  to  the  end  of 
the  one-year  period  prescribed  under 
I  305.10(b)  of  this  part  when  the  State  is 
being  penalized  under  1 305.100  of  this 
part 

3.  Section  305.12  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


|606kia 

(a)  Prior  to  the  start  of  the  actual 
audit  the  Office  will  hold  an  audit 
entrance  conference  nvith  the  IV-D 
agency.  At  that  conference  the  Office 
will  explain  how  the  audit  will  be 
performed  and  make  any  necessary 
arrangements. 

•  •        •        •        • 

4.  Section  305.13  is  amended  by 
reviaing  paragraph  (b)  to  read  as 
follows: 

f  606,19    State  cooperation  In  annual  audN. 

•  •        •        •        • 

(b)  Failure  to  comply  with  the 
requirements  of  this  section  will 
necessitate  a  finding  that  the  State  has 
failed  to  substantiaUy  comply. 

5.  Section  305.20  is  revised  to  read  as 
follows: 

1 606.20    Cffadlwe  siyport  enforcwneni 


:  42  U.8.C  809(b).  804(d).  881  (a) 
(1)and(4).ai|d1308. 

1.  Section  306.11  is  foviaad  to  raMi  as 
follows: 


For  the  purposes  of  this  part  and 
section  403(h)  of  the  Act  in  order  to  be 
found  to  have  an  effective  program  in 
substantial  compliance  with  the 
requirements  of  title  IV-D  of  the  Act,  a 
State  must  meet  the  IV-D  State  plan 
requirements  contained  in  Part  302  of 
this  chapter  measured  as  follows: 

(a)  For  audits  conducted  for  any 
period  beginning  after  [Insert  Date  Hnal 
Regulation  is  Published),  the  following 
audit  criteria  must  be  fully  met: 

(1)  State  cooperation.  (45  CFR  306.13) 

(2)  Statewide  operation.  (45  CFR 
306.21  (a)  and  (c),  305.34  and  305.44) 

(3)  Single  and  separate  organizational 
unit  (45  CFR  306.23) 

(4)  Reports  and  maintenance  of 
records.  (45  CFR  305.35) 


(5)  Financial  accountability.  (45  CFR 
305.36,  305.37,  305.38,  305.46  and 
collection  and  reporting  of  fees  and 
interest  (including  as  appropriate,  those 
provided  under  46  CFR  303.ee(e). 
303.72(1).  303.100  (dMlMiii)  wd  (eH3). 
303.102(f).  303J06(c).  306.31(b).  305.33(b), 
305.48(bj(3).  and  306.55)) 

(6)  Medical  support  (45  CFR  305.56(b)) 

(7)  Child  support  guidelines.  (45  CFR 
30647) 

(8)  Expedited  processes.  (45  CFR 
305.50) 

(9)  Interstate  oooperatioo.  (45  CFR 
306.32  (a)  and  (f)  throu^  (h)) 

(10)  Continuation  of  services.  (45  CFR 
305.31(c)) 

(b)  For  audits  conducted  for  any 
period  beginning  after  [Insert  Date  nnal 
Regulation  is  Published],  die  procedures 
required  by  the  following  audit  criteria 
must  be  used  in  75  percent  of  the  cases 
reviewed  for  each  criterion:        

(1)  Establishing  paternity.  (45  CFR 
305.24. 30632(c)  and  305.33(c)) 

(2)  Support  obligations.  (45  CFR 
305.25.  906.32(d).  305.33(c).  305.5e(a)  and 
305.57) 

(3)  Enforcement  of  support 
obligations.  (Providing  enforcement 
services  under  45  CFR  305.26  (a),  (b)  and 
(c),  306.32(e).  305.33(c).  305.42.  305.54. 
305.56(a]  and.  when  appropriate,  use  of 

one  or  more  of  the  specialized      

enforcement  techniques  under  45  CFR 
305.39  (b),  (c),  (d),  and  (e).  305.40, 305.51, 
305.52  and  305.53) 

(4)  Collection/Distribution.  (45  CFR 
305^:7,  305.28.  305.29.  305.32(e).  305.41. 
305.45(a)  and  306.48  (a)  and  (b)  (1)  and 
(2)) 

(5)  Wage  or  income  withholding.  (45 
CFR  305.49) 

(c)  Beginning  in  [Insert  Rscal  Year 
Begiiming  After  Publication  of  Final 
Regulation],  the  criteria  referred  to  in 

S  305.96  (e)  and  (f)  of  this  part  relating  to 
the  performance  indicator  prescribed  in 
paragraph  (d)  of  that  section  must  be 
met. 


S  306.21    lAmandadl 

6.  Section  305.21  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  and  (d)  as 
paragraphs  (b)  and  (c). 

7.  Section  305.22  is  revised  to  read  as 
fttllows: 

{305.22    State flnancM participatioa 

For  the  purposes  of  diis  part  in  order 
to  be  found  to  be  in  compliance  with  the 
State  plan  requirement  for  State 
financial  participation  (45  CFR  302.11),  a 
Slate  must  participate  finandalty  by 
incurring  the  applicable  State  share  of 
the  program's  administrative  costs  with 
funds  which  are  appropriated  to  the  TV- 
D  aaency  or  transferred  to  the  IV-O 


agency,  or  certified  by  die  contributing 
public  agency  as  representing 
expenditures  under  die  State's  IV-4) 
plan. 

8.  Section  305.23  is  amended  by 
revising  paragraph  (a)  and  (b)  anid 
removing  paragraph  (c)  to  read  as 
follows: 


{306.23   smgiaand 


(a)  Is  responsible  and  accountable  for 
the  operation  of  the  IV-D  plan;  and 

(b)  Is  responsible  for  securing 
conqriiance  with  requiremento  of  the  IV- 
D  plan  delected  to  any  other  State  or 
local  agency  or  official  pof onned  under 
cooperative  agreement  or  purchase  of 
service  agreement 

§905.24    [Amandod] 

9.  Section  306.24  is  amended  by 
adding  die  word  "and"  after  the 
semicolon  in  paragrairfi  (a)  and 
removing  paragraphs  (c)  through  (g). 

S  305.25   lAnwndadl 

la  Section  305J25  is  amended  by 
replacing  the  coltm  at  the  end  of 
paragraph  (a)  with  ";  and",  removing 
subparagraphs  (a)  (1)  and  (2),  removing 
paragraphs  (c)  and  (d)  and  changing  the 
semicolon  to  a  period  at  the  end  of 
paragraph  (b). 

S305J8  [Amandad] 

11.  Section  305.26  is  amended  by 
removing  "identified  and"  and  adding 
"and  be  utilidng"  after  "established"  in 
the  bej^nning  of  paragraph  (c),  adding 
the  word  "and"  after  the  semicolon  at 
the  end  of  paragraph  (c),  replacing  die 
semicolon  at  the  end  of  paragraph  (d) 
with  a  period  and  removing  paragraphs 
(e)  through  (g). 

12.  Section  305.27  is  amended  by 
revising  paragraph  (a),  removing 
paragraphs  (b)  and  (e),  and 
redesignating  and  revising  paragraphs 
(c)  and  (d)  as  paragraphs  (b)  and  (c). 
respectively,  to  read  as  follows: 

§906.27   Support  paymente  to  the  iV-0 


(a)  Have  established  and  be  utilizing 
written  procedures  for  the  receipt  of 
support  paymente  by  the  YW-D  agency: 

(b)  Have  established  and  be  utilizing 
written  procedures  to  identify  support 
payments  diat  are  not  being  received  by 
the  IV-D  agency  and  to  take  corrective 
action:  and 

(c)  Have  establiahed  and  be  utilizing 
written  procedures  that  meet  the 
requiremente  of  I  30Z.32(b)  of  this 
chapter  for  infonning  the  State's  FV-.A 
nfienrv  of  the  amiiunts  of  collection  mi 


that  the  family's  oontinoed  eligibility  for 
assistance  paymente  can  be  determined. 
13.  Section  305.28  is  revised  to  read  as 
follows: 


§305.26    Distrlbwtionoft 

For  the  purposes  of  this  part  in  order 
to  be  f oiuul  to  be  in  oompUanne  with  die 
State  plan  requiremente  for  distribution 
of  support  collections  (45  CFR  302.51, 
302.52  and  302.32).  a  Stete  must  have 
and  utilize  written  procedures  which,  if 
properly  applied,  would  result  in  a 
distribution  of  support  collections  which 
is  in  acowdance  with  |i  302.51. 30252 
and  302.32  of  this  chapter. 

14.  Section  306.31  is  revised  to  read  as 
fc^ows: 


§906u31    iMlMdualsnoK 

For  the  purposes  of  dds  part  in  order 
to  be  found  to  be  in  coippHance  with  the 
State  plan  requireinait  for  providing 
support  enforcement  services  to 
individuals  not  otherwise  eligible  (45 
CFR  302.33  and  302.51(e)],  a  State  must 

(a)  Have  established  and  be  utilizing 
written  procedures  for  aocepting  signed, 
written  apphcatims  on  a  Statewide 
basis  for  support  services  from 
individuals  not  otherwise  eligible  under 
9  302.31  of  diis  diapter 

(b)  Have  establidied  and  be  utilizing 
written  procedures  for  coUection  of  any 
fees  and  recovery  of  any  costs 
authorized  by  the  State's  plan:  and 

(c)  Have  established  and  be  utilizing 
procedures  for  providing  services  to 
former  AFDC  redpiento  in  accordance 
with  §  302.51(e]  of  this  chapter. 


§305.32    (Awandsdl 

15.  Section  305.32  is  amended  by 
adding  the  word  "and"  at  the  end  of 
paragraph  (g),  replacing  the  semicolon 
with  a  period  at  the  end  of  paragraph  (h) 
and  removing  paragra{riis  (i)  and  (j). 

16.  Section  305.33  is  amoided  by 
revising  paragraph  (a),  removing 
paragrairfi  (b)  through  (e),  redesignating 
and  revising  paragraph  (Q  as  paragraph 
(b),  and  redesignating  paragraph  (g)  as 
paragraph  (c)  and  revising  it  to  read  as 
follows: 


§90533   Stete  parent  locatar 


(a)  Have  esteblished  and  be  utilizing  a 
central  State  aS  office  as  required  by 

§  302.35  (a)  and  (c)  of  this  chapter, 

(b)  Have  established  and  be  utilizing 
written  procedures  for  collecting  any 
fees  required  by  §  303.70(eK2)  of  this 
chapter  and  the  State's  plan:  and 

(c)  Have  established  and  be  using  the 
names  and  other  identifying  infwmation 
of  absent  parents,  the  State  and  local 
in(.ate  data  sources,  such  as  those  listed 
m  \  3nn.3  of  this  chapter,  and  the 
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Ftd«r«I  PLS,  in  an  stttmpt  to  determine 
the  actual  whereabouts  of  the  absent 
parent  or  determine  that  the 
whereabouts  of  the  absent  parent 
cannot  be  escertained. 

17.  Section  305.35  is  amended  by 
removing  paragraph  (c).  redesignating 
and  revising  paragraph  (b)  as  paragraph 
(c).  and  adwng  a  new  paragraph  (b]  to 
read  as  follows: 


ano  mainiafianoa  as 


(b)  Have  established  and  be  uUlislng 
procedures  for  establishing  and 
maintaining  case  file  records  containing 
all  information  pertaining  to  the  case,  in 
accordance  with  |  303.2:  and 

(c)  Have  established  and  be  utilizing  a 
system  for  insuring  that  reports  required 
by  the  Secretary  are  provided  when  due. 
and  ai«  accurate  and  complete. 

18.  Section  305.36  is  revised  to  read  as 
follows: 


For  the  purposes  of  this  part  in  order 
to  be  found  in  compliance  with  the  State 
plan  requirement  for  fiscal  policies  and 
accountability  (45  CFR  302.14),  a  State 
must  have  established  and  be 
maintaining  and  utilixing  an  accounting 
system  and  supporting  fiscal  records 
that  assure  that  claims  for  Federal  funds 
are  in  accord  «vilh  applicable  Federal 
regulations  and  Instructlona  isauad  by 
thaOfBca. 

19.  Section  306.37  Is  revised  to  read  as 
follows: 


laoUT    ■ondtaao(« 

For  the  purposes  of  this  part  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  bonding  of  employees 
(46  CFR  302.10).  a  State  muat  ensure  that 
every  person,  including  the  individuals 
prescribed  in  |  302.19(b)  of  this  chapter, 
who.  aa  a  regular  part  of  his  or  her 
employment  receives,  disburses, 
handles  or  has  access  to  or  control  over 
funds  collected  under  the  Child  Support 
Enforcement  program  is  covered  by  a 
bond  in  an  amount  which  the  Stata  IV-O 
agency  deems  adequate  to  Indemnify 
the  State  IV-D  program  for  loss  resulting 
from  employee  dishonesty. 

aa  Section  306.38  Is  revised  to  read  as 
follows: 


For  the  purposes  of  this  part,  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  the  separation  of  cash 
handling  and  accounting  functiona  (45 
CFR  302.20).  a  State  must  ensure  that 
persona,  including  the  individuals 
specified  in  |  XlL20{b]  of  this  chapter, 
responsible  for  handling  cash  receipts  of 


support  do  not  participate  in  accounting 
or  operating  functions  which  would 
permit  them  to  conceal  in  the  accounting 
records  the  misuse  of  support  receipts, 
except  with  respect  to  sparsely 
populated  geographic  areas  within  the 
State  granted  a  waiver  under  I  302.20(c) 
of  this  chapter  by  the  Regional  Office. 


1306.39    (AflModedl 

21.  Section  305.39  Is  amended  by 
adding  the  words  "and  utilize"  after  the 
word  "Have"  in  paragraphs  (b)  through 
(h).  removing  paragraphs  (i)  snd  (j). 
replacing  the  semicolon  at  the  end  of 
paragraph  (g)  with  ".  and"  and  replacing 
the  semicolon  at  the  end  of  paragraph 
(h)  with  a  period. 

22.  Section  306.40  is  revised  to  read  as 
follows: 

|306w40    Fadaral  lax  refund  offset 

For  the  purpose  of  this  part  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  Federal  tax  refund 
offset  (45  CFR  302.00).  a  State  must  have 
and  utilize  written  procedures  to  obtain 
payment  of  past  due  support  from 
Federal  tax  refunda  in  accordance  with 
section  464  of  the  Act  and  |  303.72  of 
this  chapter  and  regulations  of  the 
Internal  Revenue  Service  at  28  CFR 
301.6402-5. 

23.  Section  305.41  is  revised  to  read  as 
follows: 

OTM^ai    ^wowvery  of  owci  pvymenia. 

For  the  purposes  of  this  part  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  recovery  of  direct 
paymente  (45  CFR  302.31(a)).  a  State 
must  have  and  utilize  written 
procedures  to: 

(a)  Notify  the  IV-A  agency  whenever 
a  determination  is  made  that  directly 
received  paymenU  have  been  retained, 
if  the  State  electa  the  IV-A  recovery 
method:  or 

(b)  Recover  retained  direct  support 
paymanta  in  accordance  with  the 
standards  in  |  303.80  of  this  chapter  If 
the  State  electa  the  IV-O  recovery 
method. 

24.  Section  306.42  la  revised  to  read  as 
follows: 

For  the  purposes  of  this  part  to  be 
found  in  compliance  with  the  State  plan 
provision  for  the  collection  of  spousal 
support  (45  CFR  302.31(a)).  a  State  must 
have  and  utilize  written  procedures  for 
the  collection  of  spousal  support  from  a 
legally  liable  person  when: 

(a)  A  support  order  has  been 
established  for  the  spouse; 

(b)  The  spouse  or  former  spouse  is 
living  with  the  child(ren)  for  whom  the 
individual  Is  liable  for  child  support  and 

(c)  The  support  order  established  for 


the  chlld(ren)  is  being  enforced  under 
the  IV-D  plan. 


1306.44   (Amandadl 

2S.  Section  305.44  is  amended  by 
replacing  the  period  at  the  end  of  the 
introductory  language  with  a  colon. 

28.  Section  306.45  is  revised  to  read  as 
follows: 

§  JII0.4S    ilo8ae  of  ooMedlofi  of 


For  the  purposes  of  this  part,  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  providing  notice  of 
collection  of  assigned  support  (45  CFR 
302.54).  a  State  must  have  and  utilize 
wnitten  procedures  for 

(a)  Sending,  at  least  annually,  with 
respect  to  those  cases  where  there  la  a 
support  order,  or.  in  the  absence  of  an 
order,  voluntary  support  payments  have 
been  made,  a  notice  of  the  amount  of 
support  paymenta  collected  during  the 
past  year  to  individuals  who  have 
assigned  righta  to  support  under  {  232.11 
of  this  title; 

(b)  Listing  separately  in  the  notice 
support  payments  collected  from  each 
absent  parent  when  more  than  one 
absent  parent  owes  support  to  the 
family;  and 

(c)  Indicating  in  the  noUce  the  amount 
of  support  collected  which  was  paid  to 
the  family. 

27.  Section  306.48  is  revised  to  read  as 
follows: 


For  the  purposes  of  this  part  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  incentive  payments  to 
States  and  political  subdivisions  (45 
CFR  302.55).  the  State  must  have  and 
utilize  written  procedures  to  require  that 
if  one  or  more  political  subdivisions  of 
the  State  participate  in  the  costa  of 
carrying  out  the  activities  under  the 
State  plan  during  any  period,  each  such 
subdivision  shall  be  paid  an  appropriate 
share  of  any  incentive  payments  made 
to  the  State  for  such  period,  as 
determined  by  the  State  in  accordance 
with  i  303.52(d)  of  thU  chapter. 

§906.a    [Amended] 

28  Section  305.48  Is  amended  by 
adding  "and  utilize"  after  the  word 
"Have"  in  paragraphs  (a)  and  (b). 
adding  "and"  after  the  semicolon  at  the 
end  of  paragraph  (a),  replacing  the 
semicolon  with  a  period  at  the  end  of 
paragraph  (b)(3)  and  removing 
paragrapha  (c)  and  (d). 

29.  Section  905.48  is  revised  to  read  as 
follows: 


Fsdanl 
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1306.49   WB9aorinooma«ttNwidin0. 

For  the  purposes  of  this  part,  to  be 
found  in  compUance  with  the  State  plan 
requirement  for  wage  or  income 
%vithholding  (45  CFR  302.70(a)(1)).  a 
State  must  have  and  utilize  written 
procedures  for  carrying  out  a  program  of 
withholding  in  accordance  with 
i  303.100  of  this  chapter. 

3a  Section  306.50  is  revised  to  read  as 
follows: 

ff  305.50   ExpadNad  processes. 

For  the  purposes  of  this  part,  to  be 
found  In  compliance  with  die  State  plan 
requirement  for  expedited  processes  (45 
CFR  302.70(aM2)).  a  State  must  have  and 
utilize  written  expedited  procedures  to 
establish  and  enforce  child  support 
obligations  having  the  same  force  and 
effect  as  thoae  established  dirough  full 
judicial  process  in  accordance  with 
S  303.101  of  this  chapter. 

31.  Section  305.51  is  revised  to  read  as 
follows: 

{306.61   OaiaeaonofovarddbaMppertby 
State  Inoomalax  refund  otfaat. 

For  the  purposes  of  diis  part  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  coUectiABsf  overdue 
support  by  State  income  tax  refund 
offset  (45  CFR  302.70(a)(3)).  a  State  must 
have  and  utilize  written  procedures  for 
obtaining  overdue  support  from  State 
income  tax  refunds  in  accordance  with 
S  303.102  of  this  chapter. 

32.  Section  305.52  is  revised  to  read  as 
follows: 

S305.52    ImpoaMonofllansagalnatraai 


For  the  purposes  of  this  part  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  the  imposition  of  liens 
against  real  and  personal  property  (45 
CFR  302.70(a)(4)).  a  State  must  have  and 
utilize  written  procedures  for  the 
imposition  of  liens  against  the  real  and 
personal  property  of  absent  parents  who 
owe  overdue  support  in  accordance  with 
S  303.103  of  this  chapter. 

33.  Section  305,53  is  revised  to  read  as 
follows: 

9  305^   Posting  aacurtty,  bond  or 
guarantee  to  aecura  payment  of  ovardue 
support. 

For  the  purpoaes  of  this  part  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  posting  security,  bond  or 
guarantee  to  secure  payment  of  overdue 
support  (45  CFR  302.70(a)(6)).  a  State 
must  have  and  utilize  written 
procedures  which  require  that  an  absent 
parent  give  security,  poet  a  bond  or  give 
some  other  guarantee  to  secure  payment 
of  support  in  accordance  with  S  303.104 
of  this  diapter. 


34.  Section  305.54  is  revised  to  read  as 
follows: 

§306.64    Making inloniiaMonavailat>le to 


For  the  purposes  of  this  part  to  be 
found  in  compliance  with  the  State  plan 
requirement  for  making  information 
available  to  consumer  reporting 
agencies  (45  CFR  302.70(a)(7)),  a  State 
must  have  and  utilize  written 
procedures  for  making  information 
regarding  the  amount  of  overdue  support 
owed  by  an  absent  parent  available  to 
consumer  reporting  agencies  in 
accordance  with  §  303.105  of  this 
chapter. 

35.  Section  305.55  is  revised  to  read  as 
follows: 

.9305,55    hnpoattion  of  late  payment  fees 
on  abaent  parante  ivlio  owe  overdue 
aupport. 

For  the  purposes  of  this  part  to  be 
found  in  compliance  with  the  optional 
State  plan  provision  for  imposing  late 
payment  fees  on  absent  parenta  who 
owe  overdue  support  (45  CFR  302,75),  a 
State  must  have  and  utilize  written 
procedures  for  uniformly  applying  the 
late  payment  fee  in  accordance  with 
S  302.75  of  this  chapter. 

36.  Section  305.56  is  revised  to  read  as 
follows: 

9305.56   Hadieal  aupport  anforcwnent 

For  the  purposes  of  this  part,  to  be 
found  in  compliance  vrith  tiie  State  plan 
requirement  for  medical  support 
enforcement  (45  CFR  302.80).  a  State 
must: 

(a)  Have  and  utilize  written 
procedures  to  secure  medical  support 
information  and  secure  and  enforce 
medical  support  obligations  in 
accordance  witii  45  CFR  Part  306 
Subpart  B  of  this  chapten  and 

(b)  Have  and  utilize  written 
procedures  for  notifying  the  State 
Medicaid  agency  when  a  new  or 
modified  order  for  support  includes 
medical  support  and  for  providing  the 
information  referred  to  at  §  306.50(a)  to 
the  State  Medicaid  agency  when 
available. 

37.  Section  305.98  is  amended  by 
revising  paragraph  (d)  and  redesignating 
it  as  paragraph  (f)  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as 
follows: 

§305.96    Performance  Indicator  and  audtt 


(d)  Begiiming  in  [Insert  Fiscal  Year 
Beginning  After  Publication  of  Fmal 
Regulation],  the  Office  will  use  Uie 
following  performance  indicator 
components  in  determining  whether 


each  State  has  an  effective  IV-D 
program: 

(1)  AFDC  IV-D  collections  for  a  fiscal 
year  (including  collections  made  on 
behalf  of  otiier  States)  divided  by  total 
rV-D  expenditures  for  the  same  fiscal 
year  (less  laboratory  cost  incurred  in 
determining  patemify  at  State  option); 

(2)  Non-AFDC  IV-D  collections  for  a 
fiscal  year  (including  collections  made 
on  behalf  of  other  States)  divided  by 
total  rV-D  expenditures  for  the  same 
fiscal  year  (less  laboratory  cost  incurred 
in  determining  paternity  at  State  option); 

(3)  AFDC  IV-D  collections  for  a  fiscal 
year  (excluding  collections  made  on 
behalf  of  other  States)  divided  by  IV-A 
assistance  paymenta  for  the  same  fiscal 
year  (less  paymenta  to  unemployed 
parenta); 

(4)  AFDC  IV-D  collections  for  a  fiscal 
year  (including  collections  made  on 
behalf  of  other  States)  on  support  due 
for  the  same  fiscal  year  divided  by  total 
AFDC  support  due  for  the  same  fiscal 
year; 

(5)  Non-AFDC  IV-D  collections  for  a 
fiscal  year  (including  collections  made 
on  behalf  of  other  States]  on  support  due 
for  the  same  fiscal  year  divided  by  total 
non-AFDC  support  due  for  the  same 
fiscal  year, 

(6)  AFDC  rV-D  collections  for  a  fiscal 
year  (including  collections  made  on 
behaff  of  other  States)  aa  support  due 
for  prior  periods  divided  by  total  AFDC 
support  due  for  the  same  prior  periods: 

(7)  Non-AFDC  IV-D  collections  for  a 
fiscal  year  (including  collections  made 
on  behalf  of  other  States)  on  support  due 
for  prior  periods  divided  by  total  non- 
AFDC  support  due  for  the  same  prior 
periods: 

(8)  The  number  of  paternities 
established  by  the  State  during  a  fiscal 
year  divided  by  the  total  number  of 
births  to  unmarried  women  in  the  State 
for  the  calendar  year  two  years  prior  to 
the  fiscal  year  (for  example,  the  number 
of  paternities  esbtablished  by  the  State 
during  FY  1988  (October  1, 1985- 
September  30. 1988)  divided  by  die  total 
ntmiber  of  births  to  unmarried  women  in 
the  State  for  calendar  year  1984  (January 
1-December  30. 1964));  and 

(9)  Non-AFDC  IV-D  collections  for  a 
fiscal  year  (excluding  collections  made 
on  behalf  of  other  States)  multiplied  by 
.2  and  divided  by  the  total  IV-A 
assistance  payments  (less  paymenta  to 
unemployed  parents)  plus  Food  Stamps 
and  Medicaid  payments  to  the  same 
families  for  the  same  fiscal  year. 

(e)  Beginning  in  [insert  fiscal  year 
beginning  after  publication  of  final 
relation],  the  Office  shall  use  the 
following  procedures  and  audit  criteria 
to  measure  State  perfMmance* 
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(1)  The  ratio  for  each  of  the 
performance  Indicator  components  in 
paragraph  (d)  of  this  section  will  be 
evaluated  on  the  basis  of  the  scores  in 
the  tables  in  paragraphs  (e)(1)  (i) 
through  (ix)  of  this  sectioa  The  tables 
show  the  scores  the  States  will  receive 
for  different  levels  of  pcrfonnanoe. 

(i)  The  ratio  provided  under  paragraph 
(dKl)  measuring  AFDC  cost 
effectiveness. 


Ltvei  of  psrf onnanca:                            Score 

Lm*  than  t.20 0 

At  leait  UO  but  ItM  than  1.40 ..._.          1 

At  iMtt  1.40  but  Wm  than  MO 2 

Ai  iMSt  S.00  iMl  IcM  than  MO S 

Atlaaat  MO  but  len  than  tlOO —          4 

AI  iMat  HOO  but  Yarn  than  fl JO 8 

AtlMattlJObutlnathuitlJO-..           • 

All€Mltl.SObut  lM«thantl.40.„.           7 

At  laaat  tl.40  but  ima  than  tl  JO ._          • 

At  laut  tl  JO  but  Im*  than  $!«)..-.           0 

tl.SO  or  iDor« — __._ 10 

(if)  The  ratio  provided  under 
paragraph  (d)(2)  measuring  non-AFDC 
cost  effectiveness. 

Level  of  perfonnance:  Scora 

Lata  Uian  MO .„.. 

AI  laait  MO  but  laaa  than  ISO 

At  least  MO  but  Ina  than  tlJ». — 

At  least  tlJOO  but  leas  than  $1-40 

AI  least  tl.40  but  lass  than  tl  J0.„.. 
At  least  tl  JO  but  Ims  than  t2.10..... 
At  least  t2.10  but  leas  than  tZ.40..„. 
At  least  12.40  but  less  thwi  $2.70  ..„ 
At  least  t2.70  but  l«ss  than  tS.00..... 
At  least  t3.00  but  lass  than  t9J0_ 
t3.30  or  more  .»„.-_....>. _. 


(III)  The  percentage  provided  under 
paragraph  (d)(3)  measuring  AFDC 
recovery. 

Level  of  perforoMnca  (In  percent):      Score 

Less  than  3% 

Al  leaat  3^  but  less  than  4« 
At  least  4%  but  less  than  6% 
At  least  5«  but  less  than  9% 
At  least  e%  but  less  than  7% 

At  least  7%  but  less  than  8%  .„ ,         10 

At  hast  •%  but  less  than  9% 12 

At  least  •%  but  less  than  10% M 

At  least  10«  but  less  than  12% M 

Al  least  12%  but  less  Uian  14% It 

14%  or  more ....„.„.         20 


(iv)  The  percentage  provided  under 
paragraph  (d)(4)  measuring  AFDC 
current  accounts  receivable. 


Level  of  performance: 

Leas  than  5% „ „.„, 

A I  leaat  5%  but  less  then  18%... 
Al  least  18%  but  leas  than  28% 
Al  leeat  28%  but  less  than  38% 
Al  least  38%  but  less  Uian  48% 


Score 


48%  or  moie. 


(v)  The  percentage  provided  under 
paragraph  (d)(5)  measitfing  non-AFDC 
ciurrent  accounts  receivable. 


Level  of  perforatanoe: 


At  leest  20%  but  lees  than  30% 

At  leest  30%  bat  leee  than  40% 

At  leeat  40%  but  leea  than  80% 

At  leest  ao%  but  leee  than  60% 

60%  or  aore 


Score 
0 
I 
2 
8 
4 
8 


(vi)  The  percentage  provided  under 
paragraph  (d)(e)  measuring  AFDC  past 
due  eccounts  receivable. 


Level  of  performance: 
Less  than  2%.. 
At  leaat  2%  but  less  than  4%„. 
Al  leaat  4%  but  leaa  than  6% ... 
At  leaat  0%  but  lesa  than  8%  „. 
At  least  8%  but  lesa  than  10%. 
10%  or  more ., 


Score 
0 
I 
2 
8 
4 
8 


(vii)  llie  percentage  provided  under 
paragraph  (d)(7)  measuring  non-AFDC 
past  due  aocoimts  receivable. 

Level  of  performance:  Score 

Lesa  than  4% ..,„.. 

At  least  ^%  but  less  than  6%       , 

At  least  r%  but  less  than  S% 

At  least  P%  but  less  than  10% 

Al  least  1(1%  but  laaa  than  12% 

12%  or  mora. 


(viii)  The  percentage  provided  luider 
paragraph  (d)f8)  measuring  paternity 
establishment 


Level  of  performance: 
Less  than  2%~ 
At  least  2%  but  less  than  4% 
Al  least  4%  but  less  than  8% 
At  least  8%  but  less  than  12%„. 
At  leaat  12%  but  less  than  10%.. 
At  least  16%  but  less  than  20%.. 
At  leaat  20%  but  less  than  28%. 
At  leaat  25%  but  less  than  35%. 
At  least  35%  but  less  than  45%. 
At  least  45%  but  less  than  58%. 
56%  or  more 


Score 
0 

2 

4 

6 

6 

10 

U 

14 

16 

18 

20 


(ix)  The  percentage  provided  under 
paragraph  (d)(9)  measuring  cost 
avoidance. 

Level  of  performance:  Score 

l*as  than  .25% 0 

At  leaat  25%  but  less  than  J%.-. 4 

At  lesat  .5%  but  leaa  than  .75% 6 

At  least  .75%  but  less  thsn  1.0%.-....  6 

Al  leest  1.0%  but  less  than  1.25% 10 

At  least  1.28%  but  less  than  1  J% 12 

Al  least  1J%  but  lass  than  2J>% 14 


At  least  1jO%  but  less  than  3.0%  — 

16 

At  least  8.0%  but  lees  than  4i>%-. 

18 

4J0%  at  mora  .__>>-__.>....>-.. — 

20 

(2)  To  be  foimd  to  meet  the  audit 
critvia,  a  State's  total  score  must  equal 
or  exceed  70. 


.  The  following  tables  show  how 
typical  States  would  be  fudged  under  the 
performance  indicator  components  listed  in 
paragraphs  (dMl)  through  («). 

State  A 


LeMia« 

Indtealar 

partonv^ 

Sooia 

anoe 

l.ARKcoel 

elladtoenaes(CE)iMto. 

81.16 

2.  Non-ARX;  CE  lalo 

81.46 

8.  AFDC  leoovaiy  lals 

•21 

20 

4.  AFIK  cwiaiN 
aooouniB  raoa>»sMs 

•86 

6.  NoivARX;  oaieni 

euu—es  woelwaMs 

•26 

aAFDC  past  due 

•11 

7  NorKARX:pealdue 
eccoums  isoatKStSs 

■;i.7Sgo 

•4t 

W 

S.Coalew)Uanoe 

'riffeiiir 

•8l6 

20 

ToMeudRaooie 

sif^i^a 

82 

State  B 


Level  of 

iraflcsiOF 

psrtoni^ 

Scofs 

ence 

I.AFOCCEraio 

82.66 

20 

t  »toKAFOC  CC  raeo 

62.75 

6 

8.  AFDC  raooMiy  rels  — 

'7.6 

10 

4.  AHXcunenI 

•27 

3 

5.  Non^^RX;  osrsnl 

tuuuuiWt  netiMttt 

•42 

3 

aAFDC  pest  due 

soooufili  raottvMtoto..^^^ 

•6l8 

3 

7.  NoivARX:  pest  due 

MOOuMi  raoc^Mbto 

•6 

3 

6.  PaismMy  moata 

•56 

20 

a  Gael  e«eUanoe 

indcstor 

'1.2 

10 

ToMeudHsoora 

(poMs) 

70 

State C 


Indtodof 

Lewslot 

perfoffi^ 

anoe 

Scoie 

1.  AFDC  CE  raSo 

2.  NoivAFIX:  CE  laao 

3.  AFDC  feoowsry  rals .    - 

4.  AFDCcunenl 
eoooums  fecst»sMs — 

6.  NofvAFDC  euneni 

80a6 
82.46 

'5J 

•38 
'SO 

4 
7 
6 

4 

4 

State  C— Continued 

Level  o( 

wwKaiof 

psffonn. 
anoa 

Score 

aAFDC  peal  due 

aer^mtf  trrttvatlll 

'5 

2 

7.Non.AFOCpasldue 

• 

eoooums  rsosMWe... 

■• 

3 

9.  rawmay  rocaior 

'10 

6 

9.  Coal  awUMoe 

indtoalor.. 

'3.5 

18 

Tow  audM  scora 

(poiMs). 

54 

In  the  above  examples.  State  A  would 
meet  the  audit  criterion  because  it 
received  a  total  audit  score  of  82;  State 
B  would  also  meet  the  audit  criterion 
because  it  had  a  total  audit  score  of  70; 
State  C  would  not  meet  the  audit 
criterion  because  it  had  achieved  a 
score  of  only  54. 

(f)  The  scoring  system  provided  in 
paragraph  (e)  of  this  section  will  be 
described  and  updated  periodically  by 
the  Office  in  instructions. 

38.  Section  305.99  is  amended  by 
revising  paragraph  (b)(2),  and 
paragraphs  (d)  (1),  (2)  and  (3)  to  read  as 
follows: 

999jn    itooov  wnQ  oofTvcnvv  scnon 


(a)  •  •  * 

(b)*  *  • 

(2)  Identify  any  audit  criteria  listed  in 
f  305.20(b)  of  this  part  that  the  State  met 
only  mar^nally  (that  is,  in  75  to  80 
percent  of  the  cases  reviewed); 

(d)  •  •  • 

(1)  Hie  State  has  achieved  substantial 
compliance  with  the  unmet  criteria  cited 
in  the  notice  and  maintained  substantial 
compliance  with  any  marginally-met 
criteria  cited  in  the  notice; 

(2)  During  the  corrective  action  period, 
the  State  is  not  implementing  its 
corrective  action  plan;  or 

(3)  The  State  has  implemented  its 
corrective  action  plan  but  has  failed  to 
achieve  substantial  compliance  with  the 
unmet  criteria  cited  in  the  notice  and 
maintain  substantial  compliance  with 
any  marginally-met  criteria  cited  in  the 
notice.  For  State  plan-related  criteria, 
this  determination  will  be  made  as  of 
the  first  full  three-month  period  after  the 
corrective  action  period.  For 
performance  related  criteria,  this 
determination  will  be  made  as  of  the 
first  full  fiscal  year  following  the  year  in 
which  a  determination  was  made  that 
performance  was  not  in  substantial 
compliance. 


S  305.100   (Amended] 

39.  Section  305.100  is  amended  by 
replacing  the  word  "and"  with  the  word 
"or"  in  paragraph  (d). 

[FR  Doc.  00-1605  Filed  1-30-88:  8:45  am] 
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FEDERAL  COMMUmCATKMIS 
COMMISSION 

47CFRPart73 

[MM  Docket  Na  tt-tOI,  RM-6505] 

Radio  Broadcasting  Services; 
Johannasburg,  CA 

AQCNCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Robert 
Adelman.  permittee  of  Station 
KRAI(FM),  Channel  280A.  Johannesburg. 
California,  proposing  the  substitution  of 
FM  Channel  280B1  for  Channel  280A 
and  modificaiton  of  his  permit 
accordingly,  to  provide  that  community 
with  its  first  expanded  coverage  area 
FM  service.  The  site  coordinates  for  this 
proposal  are  35-27-04  and  117-42-41. 
DATES:  Comments  must  be  filed  on  or 
before  March  20. 1989,  and  reply 
comments  on  or  before  April  4, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners  counsel,  as  follows:  David  M. 
Hunsaker,  Esq.,  Putbrese  &  Hunsaker, 
6600  Fleetwood  Road.  P.O.  Bex  539, 
McLean.  Virginia  22101. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-601,  adopted  December  2, 1988,  and 
released  January  25, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti-eet  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Triuiscription  Service,  (202)  857-3800, 
2100  M  Street.  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 


no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact.  ^ 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc  80-2170  Filed  1-30-80:  8:45  am] 
BNJJNQ  COOC  S712-01-M 


47  CFR  Part  69 

(CC  Doctet  Na  tS-2;  FCC  t»-11 

Common  Carrier  Margars  and 
AcQulaltions;  PooHng;  and  Long  Term 
and  Transttionai  Support 

AOENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


:  In  a  Notice  of  Proposed 
Rulemaking,  the  FCC  proposed 
amending  Part  60  of  its  niles  to  specify 
the  effects  of  mergers  and  acquisitions 
among  exchange  carriers  on  common 
line  pooling  status  and  the  long  term  and 
transitional  support  arrangements. 
COMMENT  DATES:  Comments  may  be 
filed  on  or  before  February  16. 1969. 
Reply  comments  may  be  filed  on  or 
before  March  3. 1989. 
ADIMESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  WITORMATION  CONTACT 
Douglas  L.  Slotten,  PoUcy  and  Program 
Planning  Division,  Common  Carrier 
Bureau.  (202)  632-9342. 
SUPPLEMENTARY  WWORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  proposing  to 
amend  Part  69  of  the  Commission's 
rules,  CC  Docket  No.  89-2.  adopted 
January  10, 1989,  and  released  January 
17, 1989. 

The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sb«et  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fix>m  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 
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Summary  of  Notio* 

On  April  1, 1989,  changes  in  tha 
mandatory  common  Una  pooling 
arrangementa  that  have  governed  tha 
recovery  of  the  non-trafnc  senaitive 
(NTS)  costs  of  exchange  carriers  will  be 
implemented.  These  changes  will  allow 
local  exchange  carriers  (LECs)  to  leave 
the  National  Exchange  Carrier 
Association  (NECA)  common  line  cost 
and  revenue  pool  If  they  choose  and  flla 
carrier  common  line  (CCL)  tariffs  based 
on  their  own  costs,  subfect  to  certain 
conditions.  These  conditions  include  the 
"afniiate  withdrawal  requirement." 
which  provides  that  carriers  that  choose 
to  leave  the  pool  and  file  their  own 
common  line  tariffs  remove  all  their 
study  areas,  and  that  departing  holding 
companies  remove  all  their  affiliated 
companies.  Moreover,  under  the  new 
rules,  once  a  company  (or  group  of 
affiliated  companies)  elects  to  leave  the 
NECA  common  line  pool  and  file  its  own 
common  line  tariff,  it  may  not  choose  to 
participate  in  the  NECA  common  Une 
pool  at  a  later  data.  LECa  that  withdraw 
from  the  NECA  pool  are  required  to 
contribute  long-term  support  (LTs)  to 
LECs  that  remain  in  the  NECA  pool  to 
enable  pooling  companies  to  tariff  a 
CCL  charge  equal  to  the  charge  that 
would  have  resulted  if  all  LECs  had 
remained  in  the  pool.  In  addition,  four 
years  of  transitional  support  (TRS) 
paymenta  will  be  provided  to  qualifying 
LECs  that  withdraw  from  the  pool.  TRS 
would  be  paid  by  those  non- pooling 
companies  that  were  net  contributors  to 
the  pool  in  1968.  See.  ^fTS  and  WATS 
Market  Structure  and  Amendment  of 
Part  07  of  the  Commiasion  '$  Rulet  and 
Eatabliahment  ofafoint  Board,  2  FCC 
Red  29S3  (1987),  afTd  on  recon..  3  FCC 
Red  4543  (1988),  appeal  pending  tub  non. 
Public  Service  Commiasion  of  the 
District  of  Columbia  v.  FCC.  D.C  CIr. 
No.  8»-ieei  (filed  Sept  12. 1988). 

The  FCC  initiated  the  rulemaking 
proceeding  to  consider  what  effect  a 
LEC's  involvement  in  a  merger  or 
acquisition  should  have  on  its 
participation  in  the  revised  pooling 
arrangements  that  will  be  implemented 
as  part  of  the  overall  access  charge  plan. 
The  FCC  observed  that  any  rules 
adopted  must  serve  the  four 
fundamental  goals  of  the  access  charge 
proceeding:  promoting  economic 
efficiency,  eliminating  pricing 
discrimination,  deterring  bypass,  and 
preserving  universal  sarvlca.  The  FCC 
alao  noted  that  any  rules  developed 
should  be  as  "neutral"  as  possible  in 
terms  of  their  effect  on  the  underlying 
business  decisions,  should  not  adversely 
affect  the  marketability  of  small 
telephone  companies,  and  should  not 


impede  transactions  that  offer  legitimata 
advantages  to  the  companies  and 
consumers  involved.  The  FCC  also 
stated  that  the  approach  adopted  should 
not  have  the  potential  to  cause  material 
or  unexpected  changes  in  the  pooling 
structure  that  has  been  developed. 
Finally,  the  FCC  indicated  that  LECa 
should  not  be  accorded  flexibility  to  an 
extent  that  would  causa  major  problems 
for  NECA  in  administering  the  common 
line  pool  and  associated  TRS  and  LTS 
arrangements,  or  for  Commiasion  review 
of  the  LECs'  tariff  filings.  The  FCC 
invited  comment  on  whether  these 
concerns  accurately  describe  the  factors 
that  should  guide  its  decisions. 

The  FCC  noted  that  the  current  rulaa 
governing  the  revised  pooling 
arrangements  do  not  adequately  address 
issues  relating  to  the  pooling  status  of 
LECa  involved  in  a  merger  or 
acquisition,  and  will  require  some 
modification  to  accommodate  these 
circumstances.  Indeed,  the  Federal/ 
State  Joint  Board  in  CC  Docket  Nos.  78- 
72  and  80-288  recognized  that  the  FCC 
would  need  to  consider  these  matters  on 
a  more  complete  record.  However,  tha 
FCC  found  a  proposal  from  several  LECs 
unacceptable.  That  proposal  essentially 
would  have  permitted  a  LEC  that 
acquired  another  LEC  with  a  pooling 
status  different  from  its  own  to 
determine  at  its  option  whether  die 
acquired  LEC  should  retain  ita  current 
pooling  status  or  convert  to  tha  status  of 
its  new  afniiate(s).  Tha  FCC  found  that 
the  industry  proposal  could  have  • 
substantial  adverse  impact  on  tha 
revenue  requirement  of  the  common  line 
pool,  and  thus  on  the  LTS  obligationa  of 
the  non-pooling  LECa  because  of  the 
ability  of  LECa  to  structure  transactiona 
to  take  advantage  of  the  support 
mechanisms.  Second,  the  FCC 
determined  that  the  procedure  suggested 
by  the  industry  for  challenging 
transactions  that  would  have  a 
substantial  impact  on  the  LTS 
obligations,  and  hence  the  CCL  chaigea. 
of  non-pooling  LECs  is  vague  and 
undefined,  and  could  well  lead  to 
uncertainty  and  controversy  in  virtuaDy 
every  tranaaction  that  contemplates  any 
change  in  pooling  status.  Finally,  tha 
FCC  was  concerned  that  the  broad 
scope  of  flexibility  could  result  in  a 
substantial  number  of  holding 
companies  having  some  of  their 
affiliates  in.  and  some  out.  of  the  NECA 
common  line  pool,  thereby  possibly 
substantially  complicating  NECA'a  rata 
calctilatioo  and  billing  functions  and  the 
FCCs  tariff  review  process. 

The  FCC  proposed  modificationa 
affecting  three  potential  scenarioa:  (1) 
Both  companies  desire  to  operate 


outside  tha  NECA  pool:  (2)  bodi 

companies  want  to  be  included  in  the 
NECA  common  line  pool:  and  (3)  each 
company  wants  to  retain  its  preexisting 
status.  The  FCC  indicated  that  the 
effective  date  for  any  such  change  in 
common  line  pooling  status  must 
coincide  with  the  effective  date  of  the 
annual  tariff  filing  following 
consumation  of  the  relevant  transaction. 

The  FCC  indicated  that  if  the 
acquiring  LEC  (or  the  surviving  entity  in 
a  merger  context)  determines  that  all  of 
the  newly  affiliated  companies  should 
leave  the  common  line  pool  they  could 
do  so.  The  FCC  determined  that  its  rules 
providing  that  after  the  transition  period 
LTS  obligations  will  be  allocated  based 
upon  the  percentage  of  lines  attributed 
to  each  non-pooling  carrier  wiU 
acconmiodate  mergers  and  acquiaitiona. 
However,  the  FCC  propoaed  specific 
rules  governing  the  LTS  or  TRS 
arrangements  that  would  apply  to  tha 
new  entity  or  entities  outside  the  pool 
when  the  departure  from  the  NECA  pool 
occurred  during  the  tranaition  period.  If 
the  non-pooling  Company  was  obligated 
to  pay  both  LTC  and  TRS  (and  was  not 
receiving  TRS)  prior  to  the  transaction, 
the  FCC  proposed  that  the  new  entity 
(or  affiliated  entities)  would  likewise  be 
obligated  to  pay  LTS  and  TRS  according 
to  a  formula  that  adds  together  the  1988 
Base  Years  of  the  separate  pre- 
transaction  companies.  If  Company  A 
had  been  receiving  TRS  based  on 
Company  A's  1988  Base  Year  (and  had 
therefore  not  been  required  to  pay  LTS 
or  TRS),  the  FCC  proposed  that  TRS 
payments  not  be  adjusted  to  reffect  the 
effect  of  the  merger  or  acquisition 
involving  Company  B.  Thus,  the  new 
entity  or  affiliated  entities  would  receive 
TRS  based  only  on  Company  A's  1988 
Base  Year.  Moreover,  if  Company  B  had 
been  a  net  recipient  in  the  NECA  pool  at 
the  time  of  its  departure,  the  FCC 
proposed  not  to  require  the  surviving 
entity  or  entities  to  pay  LTS  or  TRS 
during  the  transition  period  However,  if 
Company  B  had  been  a  net  contributor 
to  the  pool  the  FCC  proposed  to  require 
tha  surviving  entity  or  entities  to  pay 
LTS  and  TRS  based  on  the  1988  Base 
Year  or  Company  B  during  the  transition 
period. 

The  FCC  also  addressed  the  question 
of  what  LTS  and  TRS  arrangements 
should  apply  when  two  companies 
outside  the  pool  are  involved  in  a 
merger  or  acquisition.  It  propoaed  that  if 
the  companies  involved  are  all  LTS  and 
TRS  contributors,  their  new  LTS  and 
TRS  obligations  should  be  calculated 
based  on  the  combined  1968  Base  Years 
of  the  companies.  Similarly,  if  all  the 
companies  involved  are  TRS  recipients. 
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their  new  TRS  benefits  should  be  based 
on  the  combined  1988  Base  Years  of  the 
companies.  If.  however,  a  company  that 
is  an  LTS/TRS  contributor  acquires  or 
merges  with  a  TRS  recipient  I£C  the 
FCC  proposed  that,  for  the  duration  of 
the  transition  period,  the  new  entity 
continue  to  contribute  to  the  LTS  and 
TRS  funds  according  to  the  1988  Base 
Year  formula  of  the  pre-transaction 
contributor  LEC  and  continue  to  receive 
TRS  according  to  the  1988  Base  Year 
formula  of  the  pre-transaction  recipient 
LEC 

LECs  with  different  pooling  positions 
might  also  seek  to  have  the  LEC  outside 
the  pool  reenter  the  pool,  either  through 
a  merger  with  the  LEC  already  in  the 
pool  or  by  being  acquired  as  an  affiliate 
of  the  pooling  company.  The  FCC  stated 
that  it  recognized  that  allowing  a 
company  diat  has  left  the  pool  to  reenter 
the  pool  at  a  later  date  is  inconsistent 
with  our  "no  pool  reentry"  principle,  but 
indicated  that  it  believed  it  would  be 
appropriate  to  apply  a  somewhat  less 
restrictive  rule  in  the  circumstances  of  a 
merger  or  acquisition  so  that  companies 
would  not  be  unduly  deterred  from 
negotiating  an  otherwise  desirable 
business  transaction  simply  because 
their  different  pooling  positioiu  mi^t 
require  them  to  utilize  separate 
corporate  structures  or  administrative 
procedures  that  they  considered  less 
efficient  The  FCC  sUted  that  certain 
safeguards  must  be  applied  when  LECs 
seeks  to  reenter  die  pool  in  a  merger  at 
acquisition  context  in  order  to  protect 
against  any  major  adverse  impact  to  the 
pool,  and  indirectly  to  the  LTS 
obligations  of  non-pooling  LECs.  To 
address  these  concerns,  the  FCC 
proposed  that  if  a  non-pooUng  company 
wishes  to  reenter  the  pool  because  it  is 
involved  in  a  merger  or  acquisition  writh 
a  LEC  in  the  pool,  it  must  seek  and 
obtain  a  waiver  from  the  FCC  before  it 
would  be  allowed  to  reenter  the  pool.  To 
obtain  such  a  waiver,  LECs  would  have 
to  demonstrate  that  the  overall  pooling 
structure  would  not  be  materiaUy 
harmed.  Specifically,  the  petitioning 
companies  would  have  to  show  that  the 
reentry  of  the  non-pooling  LEC(8)  into 
the  pool  would  not  have  a  substantial 
adverse  effect  on  the  revenue 
requirement  of  the  pool,  and  would  also 
not  significantly  increase  the  LTS  and/ 
or  TRS  obligations  of  the  remaining  non- 
pooling  LECs.  In  evaluating  such  waiver 
requests,  the  FCC  stated  that  the 
Common  Carrier  Bureau  would  also  take 
into  account  the  comparative  benefits 
that  would  flow  to  the  public  from 
consolidating  the  companies'  operations 
within  the  NECA  conunon  line  pool. 


Finally,  a  LEC  acquiring  another 
company  %vith  a  different  pooling  status 
may  desire  to  have  each  party  to  the 
transaction  retain  its  pre-transaction 
pooling  position  for  either  a  transition 
period  or  for  an  indefinite  period  of 
time.  While  such  an  option  would  be 
inconsistent  with  the  principles 
underlying  the  affiliate  withdrawal  rule, 
the  FCC  indicated  that  it  considered  that 
it  might  again  be  appropriate  to  provide 
for  some  flexibility  in  this  respect  to 
achieve  sufficient  neutrality  regarding 
the  marketability  of  telephone 
companies.  The  FCC  accordingly 
proposed  as  a  first  option  that  when 
LECs  with  different  pooling  positions 
are  involved  in  an  acquisition,  those 
LECs  should  be  permitted  to  retain  their 
pre-transaction  pooling  positions  for  a 
three-year  traiuition  period  following 
the  consumation  of  the  transaction. 
Alternatively,  the  acquired  LEC  could  be 
permitted  to  remain  in  the  pool 
indefinitely  if  its  costs  are  greater  than  a 
fixed  percentage  of  the  nationwide 
average.  For  example,  if  the  FCCs  rules 
were  to  provide  that  companies  with 
costs  over  150  percent  of  the  nationwide 
average  that  are  acquired  by  a  non- 
pooling  LEC  could  stay  in  the  pool 
indefinitely  (or  until  its  costs  drop  below 
the  specified  level),  the  higher  cost 
companies  that  would  be  in  greatest 
need  of  the  risk  sharing  and 
administrative  savings  offered  by 
participation  in  the  pool  would  be  able 
to  avail  themselves  of  this  protection. 
The  FCC  tentatively  concluded  that  of 
these  two  alternatives,  the  three-year 
"transition  period"  proposal  best  serves 
the  identified  goals. 

The  FCC  sought  comment  on  the 
principles  it  had  identified  as  guiding  its 
proposed  approach,  and  on  the  extent  to 
which  its  proposal  serves  those  goals.  In 
addition,  the  FCC  asked  commenting 
parties  to  discuss  logistical  or 
administrative  considerations  involved 
in  implementing  its  proposal,  and  to 
identify  any  practical  implementation 
issues  or  other  problems  relating  to  the 
feasibility  of  the  approach  it  proposed 

The  FCC  certified  that  the 
requirements  contained  in  the 
Regulatory  Flexibility  Act  5  U.S.C  601 
et  seq.,  are  not  applicable  to  the  rules 
adopted  in  this  proceeding.   ■ 

Paperwork  Reductioa 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperworic  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labelling,  disclosure,  or 
record  retention  requirements;  and  will 


not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Ordering  Qauaes 

Pursuant  to  sections  1. 4(i)-(i),  and  403 
of  the  Communications  Act  of  1934.  as 
amended,  and  section  553  of  the 
Administrative  Procedure  Act.  notice  is 
hereby  given  of  a  proposal  to  amend 
Part  69  of  the  Commission's  Rules. 

Federal  ConununlcatioiM  Commission. 
Donna  R.  Seaicy, 
Secretary. 

(PR  Doc  89-1574  Filed  l-^XMO:  8:45  am| 
aauNO  cooe  crit-ei-ii 
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Radio  Broadcasting  Senrteee; 
ColOfadoCity.AZ 

AOENCV:  Federal  Communications 
Commission. 

ACnoN:  Proposed  rule. 


I  This  docimient  requests 
comments  on  a  petition  filed  by  Diana  L 
Le  Baron,  seeking  the  allotment  of  FM 
Channel  296C1  to  Colorado  City, 
Arizona,  as  that  community's  first  local 
broadcast  service.  Reference 
coordinates  for  this  proposal  are  36-^9- 
24  and  112-58-38. 

DATES:  Comments  must  be  filed  on  or 
before  March  20, 1980.  and  reply 
comments  on  or  before  April  4. 1989. 
ADPntH.  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  «vith  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Diane  L  Le  Baron, 
781  N.  Valley  View  Dr..  #34.  St  George. 
UT  8477a 


RM  RmTHER  WTOHMATIOW  CONTACT: 

Nancy  foyner.  Mass  Media  Bureau,  (202) 
634-653a 


^TKNC  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-60a  adopted  November  30. 1968,  and 
released  January  25, 1989.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  deositm  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW..  Suite  14a 
Washingt(Hi,  DC  20037. 

Provisions  of  the  Regulatory        v 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


BEST  COPY  AVAILABLE 
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Mamben  of  tha  public  •hould  nota 
that  from  tha  tima  a  Notica  of  Proposad 
Rule  Making  is  iaauad  until  the  matter  ia 
no  longer  subject  to  Commisaioa 
considaratlon  or  court  raviaw,  all  ax 
parte  contacts  ar*  prohibited  in 
Commission  prooaadings.  such  as  this 
one,  which  involve  channel  allotments. 
Sea  47  CFR  1.1204(b)  for  rules  governing 
permissible  ax  porta  contact. 

For  information  regarding  proper  filing 
procedures  for  commanta.  Sm  47  CFR 
1.415  and  1.420. 

liH  of  Sublacta  in  47  CFR  Part  7S 

Radio  broadcasting. 

Federal  Coininunlcationa  Commisskm. 


Deputy  Chief.  Mky  and  RuJet  Division. 
Ma—  Media  Bureau. 

(FK  Doc  a»-noe  niad  i-ao-n;  Mi  am| 
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Federal  Communications 
Commission. 
ACnoM:  Propoaed  rule. 


:  This  doounant  requests 
comments  on  a  petition  fUed  on  behalf 
of  Caddo  Broadcasting  Co.,  seeking  tha 
allotment  of  FM  Channel  22SA  to  Hot 
Springs  Village,  Arkansas,  as  that 
community's  first  local  broadcaat 
service.  Reference  coordinataa  for  this 
proposal  are  94-40-19  and  02-8O-5S. 
oatm:  Comments  must  be  filed  on  or 
before  March  20, 1980,  and  reply 
aimments  on  or  before  April  4, 1980. 
AOOMSO:  Federal  Communications 
Commission.  Washington.  DC  20SM.  In 
addition  to  filing  comments  with  tha 
FCC  Interested  parties  should  serve  the 
petitioner,  as  follows:  Tom  Nichols, 
General  Partner,  Caddo  Broadcasting 
Co.,  P.O.  Box  S,  Clanwood.  Arkansas 
71043 


hTWN  contact: 
Nancy  foyner,  Mass  Media  Bureau.  (202) 
e34-0S3a 


rANV  wrowMATiow.  This  is  a 
summary  of  the  Commiation's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-003,  adopted  December  2. 1988,  and 
released  January  25. 1980.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  alao 
be  purchased  twm  the  Commission's 


copy  contractors,  Intcmatiooal 

Transcription  Service,  (202)  857-9800, 
2100  M  Street.  NW..  Suite  14a 
Washington.  DC  20037. 

Pro\'isions  of  the  Regulatory 
FlexibUity  Act  of  1900  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  tha  time  a  Notica  of  Proposed 
Rule  Making  is  issued  until  the  matter  la 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ax 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
Sea  47  CFR  1.1204(b)  for  rules  governing 
premissibla  ex  parte  contact 

For  information  regarding  proper  filing 
procaduras  for  comments,  see  47  CFR 
1.415  and  1.420. 

liat  of  Sublets  in  47  CFR  Put  73 

Radio  broadcasting. 
Fadanil  Conununlcatlons  Commission. 


Deputy  Chief,  n>licy  and  RuJee  Division, 
Maae  Media  Bureau. 
(FR  Doc  a»-2167  Filed  1-30-00: 846  am] 
I  COOS  S7it-av« 
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r.  Federal  Communications 
Commission. 
ACTMMC  Proposed  rule. 


P.  This  document  requests 
comments  on  a  petition  filed  by  Robert 
D.  and  Marjorie  M.  Zellmer,  seeking  the 
allotment  of  FM  Channel  281A  to  Buena 
Vista,  Colorado,  as  that  community's 
first  local  FM  broadcast  service. 
Reference  coordinates  for  this  proposal 
are  38-50-30  and  100-07-64. 
OATn:  Comments  must  be  filed  on  or 
before  March  20, 1960,  and  reply 
comments  on  or  before  April  4. 1900. 
ADDm88.  Federal  Communications 
Commission.  Washington,  DC  20554.  in 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  as  follows:  Robert  D.  and 
Marjorie  M.  Zellmer,  Box  2224.  Greeley, 
CO  80832. 


I'nON  CONTACT. 
Nancy  Joynar,  Mass  Media  Bureau.  (202) 
034-0530. 


rANV  IWOWMATION.  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-002.  adopted  December  2. 1988,  and 
released  April  4. 1980.  The  full  text  of 
this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230).  1910  M 
Street  NW..  Waahington.  DC  Tha 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  international 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1900  do  not  apply  to 
this  proceeding. 

Members  of  tha  public  should  nota 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  Bub)ect  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotmenta. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

LM  of  8ub}ects  In  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatloaa  Commleeion. 
Stave  KamiDsr. 

Deputy  Chief.  Policy  and Ruha  Division, 
Mass  Media  Bureau. 
(FR  Doc  80-2169  Filed  1-30-69: 8:45  am] 
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Radio  BroadCMlInQ  Seoncasj  SmmHi 
IN 

A08NCY;  Federal  Communications 
Conunissioa 

ACTION:  Proposed  rule. 


n  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Gary  Albarex.  seeking  the  allotment 
of  Channel  25GA  to  Salem,  Indiana,  as 
that  community's  second  local  FM 
broadcast  ser\'ice.  Reference 
coordinates  for  this  proposal  are  38-38- 
13  and  80-00-47. 

DATlt:  Comments  must  be  filed  on  or 
before  March  2a  1980,  and  reply 
comments  on  or  before  April  4, 1989. 


;  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  counsel  as  follows:  Daniel 
F.  Van  Horn.  Esq.,  Arent  Fox.  Kintner, 


'AjjAs.^. 
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Plotkin  ft  Kahn.  1060  Connecticut  Ave., 
NW..  Washington.  DC  20030-5339. 
KM  RMTHCII  MTOMNATION  contact: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-0530. 

•ummtNTARV  INRMMATKNC  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-599.  adopted  December  2, 1988.  and 
released  January  25, 1980.  The  full  text 
of  this  Qnunission  decision  is  available 
for  inspectian  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  die  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW.,  Suite  14a 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  die  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commiaaion  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicationa  Commission. 
Sleva  Kaarinsr, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc  8»-Z168  FUed  1-30-80;  8:45  am] 
aaxBW  COOK  sris-sve 


47  CFR  Part  73 

(MM  Docket  Na  88-813.  RM-6483] 

Radio  Broadcaeting  Servloee;  Dicfceon, 
TN  and  Benton,  KY 

AOCNCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


Dickson,  Tennessee,  proposing  the 
substitution  of  Channel  273C1  for 
Channel  273C2  at  Dickson  and 
modifications  of  its  license  to  specify 
operation  on  the  higher  class  co- 
channel.  In  order  to  accomplish  the 
Dickson  substitution,  the  substitution  of 
Channel  2S6A  fw  Channel  272A  (Station 
WCBL-FM)  at  Benton,  Kentucky,  ia 
required.  In  addition  the  coordinates 
speclRed  for  the  proposed  use  of 
Channel  273C1  at  Dickaon  are  36-12-00 
and  87-23-20.  The  restricted  site  is  14.4 
kilometers  (9.0  miles)  aorih  of  DicksoiL 
OATn:  Comments  must  be  filed  on  or 
before  Mardi  20, 198a  and  reply 
comments  on  or  before  April  4. 1909. 

AODRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  John  L  Tierney, 
Esquire,  Ann  Bavender,  Esquire,  Tiemey 
A  Swift  1200 18th  Stieet  NW..  Suite  210, 
Washington.  DC  20036  (Counsels  for 
petitioner]. 


r.  This  doctmient  requests 
comments  on  a  petition  by  American 
Communications.  Inc..  licensee  of 
Station  WQZQ(F\f),  Channel  273C2  at 


itnm  contact: 

Patiicia  Rawlings,  (202)  e34-653a 

•UPPUBMNTAIIVNIPOflMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-613,  adopted  December  2, 198a  and 
released  January  25. 1909.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also, 
be  purchased  bom  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3aoa 
2100  M  Sbeet  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commissicm 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b}  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.42a 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cktmmunications  Commission. 

Steve  Kaminar, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc  89-2165  Filed  1-30-88: 8:45  am] 
\coat.9nhtM 


INTERSTATE  COMMERCE 


49CFRPart1103 

(Ex  Parte  Na  55  (Sub-NOL  70)1 

Practltlonara 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  extension  of  comment 
period. 


:  By  advance  notice  of 
propoaed  rulemaking  the  Commission 
solicited  comments  on  various  proposals 
to  change  its  procedures  regarding  the 
licensing  of  non-attorney  IOC 
practitioners.  (See  53  FR  S302a 
December  3a  1988)  The  Commission  has 
received  a  joint  request  for  extension  of 
the  comment  period  bom  the 
Assodation  of  Transportation 
Practitioners  and  the  Tranqwrtation 
Lawyers  Association.  Thoae  gnnqia 
requeat  the  extension  so  that  they  can 
review  the  matter  with  their 
memberships  before  they  submit  their 
comments.  That  request  for  extension 
will  be  granted. 

DATE  Comments  must  be  received  by 
March  31. 196a 


;  An  original  and  15  copiea  of 
comments  (and  any  replies)  should  be 
sent  to:  Ex  Parte  No.  56  (Sab-No.  70). 
Interstate  Commerce  Commiaaion, 
Office  of  the  Secretary,  Case  Control 
Branch.  Washington,  DC  20423. 

List  of  SubjecU  for  49  CFR  Part  UOS 

Administrative  practice  and 
procedure. 

Decided:  Januaiy  2S,  1986. 
By  die  Commission.  Heatlier  ).  Cradisoo, 
Cliainnan. 

Nofata  R.  MoGea, 

Secretary. 

[FR  Doc  8S-Z180  Filed  1-30-8B:  8:45  am] 
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action:  Notlca. 


r  We  determina  that  certain 
all-terrain  vehicle*  (ATVt)  from  |apan 
are  being,  or  are  likely  to  b«.  sold  In  the 
United  Statea  at  leaa  than  fair  value.  We 
have  notified  the  U.S.  IntwnaMonal 
Trade  ConuniMion  (TTC)  of  our 
determination  and  have  directed  the 
U.S.  Cuatoraa  Service  to  continue  to 
•uapend  liquidation  of  all  entrie*  of 
certain  ATVa  from  |upan  as  described  in 
the  "Suapenaion  of  Liquidation"  aaction 
of  thia  notice.  The  ITC  will  determine, 
within  45  daya  of  the  dale  of  publication 
of  thla  notice,  whether  theae  Imports  are 
oiatarlally  Injuring,  or  threaten  material 
bijury  to.  a  VA.  industry. 

I OATC  January  31. 1980. 


Contact  Michael  Ready  or  Louis  Apple. 
Otfloe  of  Inveetigatlona.  Import 
AdminlatratloQ.  International  Trade 
Adrainlatratlon.  U.&  Department  of 
Commeroe.  14th  Street  and  Constitution 
Avenue.  NW..  Waahington.  DC  a023a 
telephone:  (202)  377-2813  or  377-1760. 
rANVI 


Motor  Co..  Ltd.  (Honda).  Yamaha  Motor 
Co..  Ltd.  (Yamaha),  and  Suzuki  Motor 
Co.,  Ltd.  (Suzuki)  requested  a 
postponement  of  the  final  determination 
until  not  later  than  135  days  after  the 
date  of  publication  of  the  preliminary 
determinatioo  pursuant  to  section 
73S(aX2NA)  of  the  Act.  On  September 
21. 19M,  we  issued  a  notice  postponing 
the  final  determination  until  January  25. 
1080  (S3  PR  37018.  September  27, 1908). 
During  the  month  of  September.  1068. 
Honda.  Yamaha  and  Suzuki  replied  to 
our  coat  of  production  questionnaire. 
Verification  of  both  the  sales  and  coat  of 
production  questionnaire  responses  was 
conducted  In  lapan.  the  United  States, 
and  Canada  during  the  period  between 
later  September  and  early  November. 


Final  Dataralnattoa 

We  determine  that  cartafai  ATVs  from 
Japan  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  leaa  than  fair 
value,  as  provided  in  section  73S(a)  of 
the  Tariff  Act  of  lOOa  as  amended  (10 
U.&C  1073d(a))  (the  Act).  The  weighted- 
averafa  dumping  margin  for  each 
company  is  shown  in  the  "Suspension  of 
UquidatioQ"  section  of  this  notice. 


Since  our  preliminary  determination 
(S3  PR  3S2aa  September  12. 1908).  the 
following  events  have  occurred. 

On  September  8, 0  and  12.  Honda 


A  public  hearing  was  held  on 
December  14. 100&  PeUtioner  and 
respondents  filed  pre-hearing  briefs  on 
December  8, 1080,  and  post-hearing 
brieb  ware  filed  on  December  21, 1008. 

Scope  tt  Insestlgatkin 

The  products  covered  by  this 
Investlflatioo  are  certain  all-terrain 
vehidea.  assembled  or  unassembled, 
provided  for  In  item  60Z.1000  of  the 
Tariff  Schedule*  of  the  United  State* 
Annotated  (T8USA)  and  classifiable 
under  sub-heading  8703.21.0000  of  the 
Harmonized  Tariff  Schedule. 

Certain  all-terrain  vehicles  are  motor 
vehicles  designed  for  off-pavement  use 
by  one  operator  and  no  passengers  and 
contain  internal  combustion  engines  of 
lasa  than  lOOOcc  cylinder  capacity.  The 
ATVs  under  investigation  are  non- 
amphibious,  have  three  or  four  wheels, 
and  weigh  less  than  800  pound*.  They 
have  a  seat  designed  to  be  straddled  by 
the  operator  and  handlebars  for  steering 
control. 

Period  of  iBvaatlaattan 

The  period  of  investigation  is 
September  1, 1087,  through  February  29, 
1088. 


Pursuant  to  section  77l(ieMC)  of  the 
Act  we  established  two  categories  of 
"such  or  similar"  merchandise  for  all 
respondent  companies:  1)  Thrae-wbeal 
ATVs:  and  2)  foui^wheel  ATVs.  As 
noted  below.  Honda.  Suzuki  and 
Yamaha  all  lacked  sufficient  home 
market  sales  in  either  such  or  similar 
category  to  serve  as  the  basis  for 
calculating  foreign  market  value. 
Therefore,  for  purpoeea  of  the 


preliminary  determination,  we  based 
foreign  market  value  on  sales  to  a  third 
country.  Canada.  For  all  three 
companies.  *ale*  to  Canada  reflect  the 
largest  sales  volume  of  any  country 
outside  the  home  market  or  the  United 
States. 

The  percentages  of  each  respondent's 
total  sales  to  the  United  States  that  were 
used  for  such  or  similar  comparisons 
were:  61i)  percent  for  Honda.  79.8 
percent  for  Yamaha:  and.  02.6  percent 
for  Suzuki. 

Fair  Value  Conpesisoas 

In  order  to  determine  whether  sales  of 
ATVs  from  Japan  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  a*  apecified  below. 
As  noted  in  our  preliminary 
determination,  one  of  the  manufacturers, 
Kawasaki  Heavy  Industries.  Ltd. 
(iCawasaki).  did  not  reply  to  the 
questionnaire.  Therefore,  we  have 
determined,  consistent  with  the  best 
information  available  provisions  of 
secUon  77e(c)  of  the  Act  that  it  is 
appropriate  for  the  purposes  of  this 
determination  to  assign  to  Kawasaki  the 
higher  of  either  (1)  The  highest  margin 
indicated  for  iCawasaki  in  the  petition: 
or.  (2)  the  lightest  weighted-average 
margin  found  for  any  company  that  did 
respond  to  the  questionnaire.  Following 
this  approach  for  this  determination,  we 
have  assigned  Kawasaki  the  highest 
margin  indicated  for  Kawasaki  In  the 
petition. 

Another  manufacturer,  Honda, 
refused  to  reply  to  our  cost  of 
production  questionnaire  as  it  related  to 
ATV  models  produced  prior  to  the  1067 
model  year.  As  we  determined  for 
Kawasaki,  we  determined  for  Honda 
that  H  is  appropriate  to  assign  it  the 
hl^r  of:  The  highest  weighted-average 
margin  found  for  any  responding  firm,  or 
the  highest  margin  indicated  in  the 
petition  for  the  non-responding  firm. 
Following  this  approach,  we  have 
assigned  to  Honda's  sales  of  pre-1967 
models  the  highest  margin  indicated  for 
Honda  in  the  petition. 

United  States  Pike 

For  all  sales  by  Honda.  Yamaha,  and 
Suzuki  we  based  United  States  price  on 
exporter's  sales  price  (ESP),  in 
accordance  with  section  772(c)  of  the 
Act  because  in  each  case  the  sale  to  the 
first  unrelated  purchaser  took  place 
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after  importation  into  the  United  States. 
We  calculated  ESP  based  on  packed, 
f.o.b.  seller's  warehouse  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  brokerage  and  oUier 
export  expenses  in  Japan,  inland  freight 
in  Japan,  ocean  freight  marine 
insurance,  U.S.  customs  duty  and  user's 
fees,  inland  freight  and  related  expenses 
associated  with  moving  die  ATVs  to  the 
seller's  warehouse  in  £e  United  States, 
discounts,  rebates,  assembly  and 
inspection  allowances,  credit  expenses, 
advertising  expenses,  warranty 
expenses,  and.  pursuant  to  section 
772(e)(2)  of  the  Act  indirect  expenses, 
including  inventory  carrying  expenses 
incurred  in  bodi  Japan  and  the  United 
States. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  ATVs  in  the 
home  (Japanese)  maricet  to  serve  as  the 
basis  for  calculating  foreign  maricet 
value,  we  compared  the  volume  of  home 
market  sales  within  each  such  or  similar 
category  to  the  total  volume  of  thiid 
country  sales  within  each  respective 
such  or  similar  category.  For  each  of  the 
three  respondents,  for  both  such  or 
similar  categories,  we  found  that  home 
market  sales  were  insufficient  to  serve 
as  the  basis  for  foreign  maricet  value. 
Not  having  any  grounds  to  believe  or 
suspect  that  respondents'  third  country 
sales  were  below  cost  of  production 
within  the  meaning  of  section  773(b)  of 
the  Act  we  found  that  Canada  was  the 
appropriate  third  country  markeito 
serve  as  the  basis  for  foreign  market 
value  for  both  such  or  similar  categories 
in  our  preliminary  determination. 

On  July  14. 1968,  petitioner  alleged 
that  Canadian  sales  for  all  respondents 
were  at  prices  below  the  cost  of 
producing  the  merchandise.  Having 
determined  that  these  allegations  were 
sufficiently  docimiented,  the  Department 
initiated  a  cost  investigation  for  Honda, 
Suziiki  and  Yamaha.  We  examined 
production  cost  data  submitted  by  the 
respondents,  including  costs  for 
materials,  fabrication  and  general 
expenses.  The  cost  of  production  (COP) 
calculation  for  each  respondent  was 
adjusted  for  those  costs  which  were  not 
appropriately  quantified  or  valued  in  the 
response  (see  adjustments  below). 

In  addition,  an  amount  representing 
inventory  carrying  costs  for  1987,  was 
included  in  general  expenses  for  all 
ATV  models  produced  in  that  year  and 
sold  by  the  respondents  during  the 
period  of  investigation.  The  amount  was 
determined  as  an  estimate  of  the 
interest  expense  incurred  in  holding 
1987  ATV  models  in  inventory  for  an 


additional  year  (i.e.;  for  both  1987  and 
1988).  The  estimate  was  based  on  the 
same  methodology  we  used  for 
calculating  actual  inventory  carrying 
costs  in  1968.  It  was  calculated  by 
multiplying  the  cost  of  (jurying  in 
inventory  each  1987  ATV  by  an  estimate 
of  the  1987  internal  borrowing  rate  for 
each  of  the  three  respondents.  The 
amount  calcndated  was  then  included  in 
the  cost  (»lculation  along  with  the 
actual  interest  expense  reported  as 
incurred  by  each  respondent  during 
198a 

The  following  adjustments  were  made 
to  the  cost  data  submitted  by  each 
responent 

A.  Honda 

(1)  General  and  administrative  (G&A) 
expenses,  including  research  and 
development  (R&D)  expenses  and 
interest  expenses,  were  reallocated 
using  the  cost  of  sales  percentage  (as 
reported  in  the  Ministry  of  Finance 
Report)  and  the  cost  of  manufacturing 
for  each  model) 

(2)  Reported  interest  income  was 
excluded  from  the  calculation  of  net 
interest  expense  due  to  the  lack  of 
documentation  suppcnting  the 
company's  assertion  that  interest 
income  was  related  to  working  capital 
and  ATV  operations. 

(3)  Foreign  exchange  gains  reported  as 
a  credit  against  selling,  general  and 
administrative  (S.  G&A)  expenses  were 
excluded  from  die  COP  and  constructed 
value  (CV)  calculations  since  it  could 
not  be  demonstrated  that  such  gains 
were  related  to  working  capital  and 
ATV  production. 

(4)  An  adjustment  was  made  to  COP/ 
CV  to  reflect  the  write-off  of  certain 
obsolete  ATVs  held  in  inventory. 

(5)  A  portion  of  R&D  expenses 
included  in  the  cost  of  manufacturing 
was  reallocated  to  G&A  expenses.  The 
portion  reallocated  represented  R&D  of 
a  more  general  nature  and  was  not 
considered  to  be  a  product-specific  cost 

(6)  An  adjustment  was  made  to  the 
cost  of  materials  in  the  COP/CV 
calculation  to  reflect  more  fairly  the 
maricet  value  of  items  received  from 
related  parties. 

(7)  Movement  expenses,  such  as 
ocean  freight  and  maritime  insurance, 
were  excluded  from  the  COP/CV 
calculations. 

B.  Suzuki 

(1)  Adjustments  to  cost  variances  for 
all  1987  Canadian  models  were 
submitted  by  Suzuki  at  verification. 
These  adjustments  were  accepted  since 
they  were  both  verifiable  and 
represented  only  slight  differences  from 


the  variances  submitted  in  the 
company's  response. 

(2)  Total  R&D  expense  was 
recalculated  to  include  not  only  product 
specific  R&D,  but  also  an  allocated 
porticm  of  other,  more  general  types  of 
R&D  expenses. 

(3)  G&A  was  adjusted  to  include  legal 
fees  incurred  in  the  dispute  over  new 
U.S.  ATV  safety  regulations. 

(4)  The  respondent's  adjustment 
eliminating  profit  cm  parts  received  fivm 
related  suppliers  was  not  accepted  since 
it  was  not  based  on  the  actual  profit 
realized  on  such  transactions.  Instead, 
no  adjustment  was  allowed  for  profit  on 
parts  received  from  related  su|q>liers. 

(5)  Interest  expense  percentage  was 
calcndated  using  consolidated  interest 
expense  and  exist  of  goods  sold  from  the 
Ministry  of  Flnancx  Report 

(6)  Reported  interest  income  was   - 
excluded  from  the  calcnilation  of  net 
interest  expense  due  to  the  lack  of 
documentaticm  supporting  the 
company's  asserticm  tiiat  interest 
income  was  related  to  working  capital 
and  ATV  operations. 

(7)  The  C&A  percentage  was 
c»lcnilated  using  the  ratio  of  total  G&A 
expenses  to  total  sales  revenues  rather 
than  the  ratio  of  total  G&A  to  total 
export  sales. 

C.  Yamaha 

(1)  Certain  items  included  in  G&A 
expenses,  such  as  realized  dividend 
income  and  gain  on  sales  of  maricetable 
secnuities,  were  disallowed  for  the  COP 
calculation  as  they  were  unrelated  to 
the  ATV  manufacturing  process. 

(2)  A  portion  of  rental  income  was 
disallowed.  The  amount  of  rental 
income  included  in  the  COP  calculation 
was  that  portion  which  related  directly 
to  rental  expense  as  reported  in  the 
records  of  Shinba,  a  related  company. 

(3)  Certain  income  items  included  in 
"other  income"  were  disallowed  for  the 
COP  calculation  because  they 
represented  reimbursements  for  prior 
period  expenses. 

(4)  Actual  costs,  rather  than  standard 
costs,  were  used  for  components 
transferred  between  related  companies. 

We  compared  the  Canadian  sales 
pric:es,  net  of  all  appUc:able  movement 
expenses,  Canadian  duty.  Canadian 
sales  tax,  discounts  and  rebates,  to  the 
cost  of  production.  For  Suzuki  and 
Yamaha,  we  found  sufficient  Canadian 
sales  above  the  cost  of  production  to 
allow  us  to  use  these  prices  for  foreign 
market  value  in  accordance  with  section 
773(a)(1)(A)  of  the  Act  Therefore,  we 
c:alculated  foreign  market  value  based 
on  packed  f.o.b.  seller's  warehouse  or 
delivered  prices  to  unrelated  purchasers 
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in  Canada.  W«  made  daductlont.  where 
appropriate,  for  brokerage  and  other 
export  expeneee  in  |apan.  inland  bright 
in  fapan.  ocean  freight,  marine 
inaurancc,  Canadian  cuttoma  duty. 
Canadian  Federal  Sale*  Tax.  Inland 
freight  and  related  expense*  aaaodated 
with  moving  the  ATV*  to  the  aeller'a 
warehouse  in  Canada,  discount*. 
rebates,  inland  freight  from  seller's 
warehouse  to  customer,  credit  expenses, 
warranty  expenses,  and  advertising 
expense*.  We  offset  indirect  selling 
expenses  incurred  on  Canadian  sales  up 
to  the  amount  of  selling  expenses 
incurred  on  sale*  in  the  U.S.  in 
accordance  with  |  353.15(c)  of  our 
regulations. 

In  order  to  adjust  for  diffe.'vnces  in 
packing  between  the  two  markets,  we 
deducted  Canadian  packing  costs  from 
the  foreign  market  value  and  added  U.S. 
packing  costs. 

We  made  adjustments,  where 
applicable,  for  differences  in  the 
physical  characteristics  of  the 
merchandise  In  accordance  with 
I  353.16  of  the  Regulations. 

In  the  case  of  Honda's  Canadian 
sales,  we  found  an  insufTicient  number 
above  its  cost  of  production.  Therefore, 
foreign  market  value  was  based  upon 
constructed  value  in  accordance  %vlth 
section  773(e)  of  the  Act.  When 
calculating  constructed  value,  the 
raapondent's  submission  was  used, 
except  when  reported  costs  were  not 
appropriately  quantified  or  valued.  With 
the  exception  of  certain  Canadian 
selling  expense*  (*uch  a*  warranty 
expenses),  cost  of  materlala,  fabrication 
and  general  expenses  were  based  upon 
production  costs  for  U.S.  sales. 

In  computing  general  expenses  for 
cofutructed  value,  we  added  amounts 
for  Canadian  warranty  expense, 
advertising,  post-sale  credit  expenses 
and  inventory  carrying  expenses 
associated  with  Canadian  sales. 
Deductions  were  made  for  interest 
charged  Canadian  customera  and.  in 
order  to  avoid  double  counting,  for  the 
portion  of  estimated  Interest  expense 
allocated  to  accounts  receivable  and 
Inventory.  With  the  exception  of  this 
latter  deduction,  all  additions  and 
deductions  were  calculated  by  model 
using  a  weighted-average  methodology 

Since  the  calculated  amount  for 
general  expense*  was  greater  than  the 
statutory  minimum  of  ten  percent  of  the 
cost  of  materials  and  fabrication  as 
specified  In  section  773(e)(1)(B)  of  the 
Act  we  used  the  calculated  amount. 
Additionally,  the  amount  of  reported 
profit  waa  lesa  than  eight  percent  of  the 
sum  of  the  coat  of  materials,  fabrication 
and  general  expenses  specified  in 
section  773(e)(1HB).  We  therefore,  used 


the  statutory  minimum  of  eight  percent. 
Finally,  we  added  U.&  packing  costs  to 
arrive  at  the  total  constructed  value  for 
the  product  under  investigstion.  We 
made  sppropriate  deductions  from  the 
constructed  value  for  credit  expenses, 
warranties  and  advertising,  in 
accordance  with  19  CFR  353.15(a).  In 
relevant  circumstance*,  we  added 
intereat  charged  to  customera  to  the 
constructed  value.  We  also  made  an 
adjustment  to  constructed  value  for 
indirect  selling  expenses,  in  accordance 
with  19  CFR  353.15(c). 

Curraocy  Coovenkn 

Since  all  U.S.  sales  were  exporter's 
sales  price  transacitons.  we  used  the 
official  exchange  rates  in  effect  on  the 
date  of  sale,  in  accordance  with  section 
773(a)(1)  of  the  Act,  as  amended  by 
section  815  of  the  Trade  and  Tariff  Act 
of  1064.  All  currency  converaions  were 
made  at  rate*  certified  by  the  Federal 
Reearve  Bank  of  New  Yoik. 

Vaciflcatioo 

We  verified  the  information  used  in 
making  our  Final  determination  in 
accordance  with  section  776(b)  of  the 
Act.  We  used  standard  verification 
procedures  including  examination  of 
rtlcvant  accounting  records  and  original 
documents  of  the  respondents. 

Interested  Patty  Cominents 

Honda 

Comment  I 

Pstitioner  argues  that  Honda's 
«vritedown  of  ATV  inventory  should  be 
included  as  an  expense  in  the  COP/CV. 
The  respondent  advocates  allocating 
only  a  portion  of  this  total  write-off  on 
the  basis  of  additional  information 
submitted  subsequent  to  the  co*t 
verification. 

DOCPotition 

The  Department  agrees  in  principle 
that  the  value  of  obsolete  Inventory 
written  off  represents  one  of  the  costs 
incurred  in  producing  ATVs.  As  such,  it 
should  be  allocated  over  the  period 
during  which  obsolescence  is  assumed 
to  have  occurred.  An  adjustment  was 
made  to  allocate  the  cost  of  ATV 
inventory  write-offs  to  the  period's  ATV 
production.  Information  submitted 
subsequent  to  verification  was  not 
considered  in  such  calculations. 

Coaunent 2 

Hm  respondent  states  that  the 
reported  cost  of  materials  and 
components  purchased  from  affiliated 
companies  in  which  Honda  has  a  5-^9% 
ownerahip  interest  should  be  accepted 


although  the  "market  value"  of  these 
components  was  not  fully  supported. 
Respondent  further  states  that  it 
provided  all  documentation  which  was 
reasonably  available.  Respondent 
argues  that  these  components  were 
specifically  designed  for  Honda 
products  and,  therefore,  there  are  no 
market  prices  for  identical  merchandise. 
"rhe  respondent  states  that  Honda's 
minority  interest  in  these  suppliera  does 
not  affect  the  price  of  purchased 
components  and.  in  fact  the  prices 
reflect  an  "arms  length"  transaction. 

The  petitioDer  argues  that  since 
Honda  did  not  provide  satisfactory 
evidence  of  the  market  value  of 
components,  the  Department  should 
base  component  values  on  the  best 
information  available. 

DOC  Position 

The  Department  informed  all 
respondents  prior  to  verification  of  the 
need  to  establish  that  significant 
component  purchases  from  related 
companies  were  conducted  at  arm's 
length,  and  that  the  prices  charged 
reflected  the  component's  true  market 
value.  Honda  did  not  establish  the 
arm's-length  nature  of  the  transactions, 
nor  did  the  company  provide  adequate 
documentation  of  the  components' 
market  value.  The  company  did  provide 
financial  statements  for  three  of  its 
related  suppliera,  nothing  that  each  of 
the  suppliera  operated  at  a  profit  during 
the  period  of  investigation.  However,  the 
financial  statements  were  provided 
subsequent  to  our  verification  and  since 
the  suppliera  provided  parts  and 
components  for  a  number  of  purchasers, 
we  could  not  ascertain  that  tlie 
particular  parts  sold  to  Honda  were  at 
market  value.  Therefore,  the  Department 
reviewed  other  respondents'  direct 
material  costs  for  similar  models,  and 
established  a  percentage  factor 
representing  the  higher  materials  costs 
incurred  by  the  other  companies.  This 
factor  was  added  to  Honda's  direct 
materials  coats  as  "best  information 
available". 

Comment  3 

Respondent  contends  that  the 
Department  should  include  Honda's 
foreign  exchange  "gain"  in  its  COP/CV 
calculation. 

DOC  Position 

The  Department  diagrees.  Exchange 
rate  gains  unrelated  to  the  production  of 
the  merchandise  under  investigation  are 
not  properly  considered  credits  to  COP/ 
CV.  In  Honda's  case,  net  foreign 
exchange  gains  were  not  considered  an 
offset  agaiiut  financial  expenses  since 


they  were  not  demonstrated  to  be 
directly  related  to  the  production  of 
ATVs. 

Comment  4 

Respondent  maintains  that  G&A 
expenses  are  properly  functions  of  the 
sales  value  of  the  products  and, 
therefore,  should  be  allocated  based  on 
the  c.i.f.  value  of  the  merchandise 
produced. 

DOCPostion 

G&A  expense  items  are  normally 
associated  with  the  cost  of  producing 
merchandise  and  maintaining  an 
organization's  structure.  For  purposes  of 
calculating  COP  and  CV.  GaA  is 
determined  as  a  percentage  of  total  cost 
of  manufacturing  for  all  ATV  products. 
This  percentage  is  then  applied  to  cost 
of  manufacturing  for  each  individual 
product.  Calculating  G&A  expenses  as  a 
percentage  of  c.i.f.  value,  and  then 
applying  that  percentage  to  cost  of 
manufacturing,  would  be  distortive  in 
that  it  would  underatate  the  G&A 
incurred  in  producing  and  selling  the 
ATVs  under  investigation. 

Comment  5 

R&D  activities  carried  out  by  a  related 
company  are  reimbursed  by  Honda 
based  on  the  period's  sales  results. 
Honda  therefore  believes  R&D  allocated 
to  the  subject  ATVs  should  be  on  the 
basis  of  c.i.f.  value. 

DOC  Position 

The  Department  believes  that  the 
nature  of  R&D  activities  is  propei^y 
associated  with  the  cost  of 
manufacturing.  In  this  case,  the  specific 
repayment  terms  between  the  related 
companies  does  not  change  the 
appropriate  method  of  allocating  these 
costs.  Therefore,  for  the  purpose  of  the 
COP  and  CV  calculations,  these  costs 
were  adjusted  on  a  cost  of  manufacture 
basis. 

Comment  6 

Respondent  contends  that  the 
Department  should  exclude  all  three- 
wheel  ATVs  from  its  fair  value 
comparison.  Honda  contends  that  these 
models  are  obsolete  and  no  longer  being 
imported  into,  or  sold  in.  the  United 
States.  Furthermore,  consistent  with  a 
consent  decree  affecting  ATV  sales. 
Honda  has  no  plans  to  resume  United 
States  imports  or  sales  of  three-wheel 
ATVs. 

DOC  Position 

We  disagree.  The  antidumping  duty 
law  is  intended  to  eliminate  unfair  price 
discrimination — that  is,  the  dumping  of 
merchandise  in  the  United  States  at 
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prices  below  those  in  effect  in  the 
foreign  producer's  home  or  other  export 
maricets.  To  this  effect,  the  law  clearly 
contemplates  that  the  Department  will 
select  a  period  during  which  sales  of  the 
subject  merchandise  have  occurred  and 
to  establish,  where  justified,  an 
estimated  dumping  margin  which  may  or 
may  not  be  reviewed  and  revised  during 
later  periods. 

We  have  determined,  and  no  one  has 
contested,  that  a  petition  covering  three 
and  four-wheel  ATVs  was  properly  filed 
in  this  case.  Therefore,  three-wheel 
ATVs  comprise  part  of  the  merchandise 
subject  to  investigation. 

Tlie  Department  will,  on  occasion, 
exclude  certain  U.S.  sales  from  its  fair 
value  comparisons  when  those  sales  are 
not  representative  of  the  respondent's 
selling  practices  in  the  U.S.  maricet  or 
where  tfiose  sales  are  so  small  diat  they 
would  have  an  insignificant  effect  on  the 
margin.  In  this  case,  however,  there  is 
nothing  particularly  unusual  about 
Honda's  sales  of  tlu«e-wheel  ATVs  in 
the  United  States.  It  is  not  possible  to 
conclude  that  Honda's  pricing  practices 
with  respect  to  three-wheel  A'TVs  are 
not  representative  of  its  behavior  in  the 
U.S.  market 

In  sum,  the  Department  is  required  to 
take  a  snapshot  of  Honda's  pricing 
practices  during  the  period  of 
investigation  and  to  calculate  a  dumping 
margin  based  upon  these  sales.  Since 
Honda  sold  three-wheel  ATVs  during 
the  period  of  investigation  in  the  United 
States,  three-wheel  ATVs  are  properly 
included  within  our  dumping 
calculation. 

Comment  7 

The  respondent  contends  that  the 
Department  should  not  use  a  sale-by- 
sale  interest  expense  for  inventory 
carrying  and  post-sale  credit  expenses 
in  its  calculation  of  COP  and  CV.  It 
contends  that  the  Department  is 
required  to  use  whatever  amount 
appears  in  Honda's  financial  statements 
and  records. 

The  petitioner  states  that  it  is 
essential  for  the  Department  to  include 
so-called  "imputed"  interest  expenses  in 
the  COP  and  CV  calculations.  In  order 
to  measure  accurately  the  relative 
returns  obtained  by  Honda,  the 
petitioner  argues  that  the  Department 
must  calculate  credit  and  inventory 
carrying  expenses  on  a  sale-specific 
basis.  "The  petitioner  further  states  that 
the  use  of  sale-specific  data  is 
consistent  with  generally  accepted 
accounting  principles. 

DOC  Position 

We  cannot  accept  respondent's 
argument  that  no  adjustment  to  the  fair 


value  comparison  should  be  made  for 
actual  differences  in  the  extension  of 
credit  by  the  firm  and  the  time  for  which 
finished  merchandise  is  maintained  in 
inventory.  The  fact  that  Honda  has 
essentiaUy  chosen  not  to  finance  its 
accounts  receivables  and  inventory 
carrying  costs  with  short-term 
borrowings  does  not  dispose  of  the  fact 
that  Honda  has  had  differing  credit  and 
inventory  carrying  experiences  in  the 
United  States  and  Canada.  See  Silver 
Reed  v.  United  States.  Slip  Op.  88-5 
(CIT.  January  12. 1968).  We  also  cannot 
embrace  the  calculation  of  interest 
expenses  according  to  one  methodology 
in  the  case  of  U.S.  sales  [e.g..  imputed 
interest  expenses)  and  another 
methodology  in  the  case  of  home  or 
third  coimtiy  sales  [e.g.,  actual  interest 
expense).  Therefore,  inventory  canning 
costs  and  post-sale  credit  expenses 
should  be  calculated  (1)  on  a  sale- 
specific  basis,  not  as  an  allocation  of 
total  actual  cash  outlays  and  (2)  the 
same  way  for  both  foreign  market  value 
(mcluding  constructed  value)  and  United 
States  price.  The  Department  has. 
therefore,  followed  its  usual  practice 
and  included  an  imputed  interest 
expense  for  these  items  as  part  of  selling 
expenses  in  constructed  value,  see  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Granite 
Products  from  Italy.  53  FR  27187, 27191 
Quly  19. 1988),  and  adjusted  for  the 
actual  differences  in  the  extension  of 
credit  by  the  firm  and  the  time  finished 
merchandise  is  maintained  in  inventory. 
See  e.g..  Color  Televisions  from  Korea: 
Final  Results  of  Administrative  Review 
of  Antidumping  Duty  Order.  49  FR 
50420,  50427.  50430  (Dec.  28, 1984): 
Portable  Electric  Typewriters  from 
Japan;  Final  Results  of  Administrative 
Review  of  Antidumping  Order,  48  FR 
40761  (Sept  9. 1983).  To  avoid  double 
counting  the  portion  of  reported  interest 
expense  attributable  to  accounts 
receivable  and  inventory  carrying  costs 
was  deducted  bom  total  interest  charges 
inCV. 

In  the  case  of  cost  of  production 
calctdations.  however,  price 
discrimination  and  relative  returns  on 
sales  are  not  at  issue.  When  we 
calculate  COP  purauant  to  section  773(b) 
of  the  Act.  we  are  only  interested  in 
determining  the  actual  costs  incurred  to 
produce  the  merchandise  under 
investigation.  Once  those  costs  have 
been  determined,  the  Department 
compares  them  with  the  revenue 
generated  from  the  sale  of  the 
merchandise  in  the  home  or  third 
country  market  to  determine  whether,  in 
fact  these  sales  have  been  made  at 
below  cost  See  19  CFR  353.7.  Because 
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we  are  not  comparing  COP  to  United 
State*  Mies,  there  is  no  need  to  meisure 
the  actual  differences  that  may  or  may 
not  exist  between  home  market  or  third 
country  selling  expenses  and  U.S.  selling 
expenses.  Therefore,  the  methodology 
which  leads  us  to  impute  interest 
expenses  when  making  fair  value 
comparisoru  is  simply  not  present  when 
calculating  COP.  As  we  explained  in 
Color  Taleviaion  Receiven  from  Kono: 
Final  RmulU  of  AntJdumping  Duty 
AdminiatntivB  Review.  53  PR  24975. 
S4V7  duly  1. 1906): 

In  a  cost  of  production  calculation,  wt  are 
not  aeaoaiaad  with  coats  In  the  nma  way  we 
are  wImm  Ikara  are  difT«r«nc«*  ia 
circumttancaa  of  tale  and  adtutlmonlt  must 
be  made  in  order  to  oompara  U.S.  and  home 
markat  prices  on  an  appitt-to-apple'  baaia. 
Tharafore.  whether  Imputed  ooata  uaad  for  a 
circumstance  of  lale  adjuatment  ara  higher  or 
lower  than  reapondenti'  actual  financing 
oosis  is  not  relevant  for  parpoees  of 
detannining  coat  ol  productioa. 
Id  at  2«I77. 

In  certain  recent  final  antidumping 
duty  determinations,  the  Department  did 
not  apply  thia  methodology.  See  e.g.. 
Final  Determination  of  Sales  at  Les$ 
Than  Fair  Value:  Certain  Internal 
Combustion.  Industrial  Forklift  Trucks 
from  Japan.  53  FR  12552, 12555  (April  15. 
1988)  After  extensive  consideration  of 
this  issue,  and  after  reviewing  the 
lengthy  comoMnts  of  the  parties  at  the 
hearing  and  in  their  ivritten  briefs,  we 
have  determined  to  follow  the 
methodology  outlined  in  the  Korean  TV 
dptermination, 

Coenment  8 

Respondent  maintains  that  the 
Department  should  limit  its  COP/CV 
calculation  to  the  1967  and  1988  ATV 
models  for  which  Honda  supplied  fiill 
and  complete  cost  information. 
Respondent  contends  that  it  would  have 
been  enormously  difncult,  if  not 
impossible,  to  report  cost  information 
for  pre-19B7  modsls.  Petitioner  urges  the 
Department  to  reject  this  claim.  It 
contends  that  the  COP/CV  for  pre  1987 
models  should  be  based  on  the  cost  to 
produce  current  models  as  the  best 
information  available. 

DOC  Position 

During  the  period  of  investigation. 
Honda  sold  in  the  United  States  ATVs 
produced  for  the  model  years  1963-1988. 
Honda  only  provided  cost  of  production 
information  for  1967  and  1968  models, 
which  accounted  for  sbout  90  percent  of 
Honda's  sales  to  the  U.S.  during  the 
period  of  investigation.  Lacking  cost 
data  for  the  pre-1887  models,  we  were 
unable  to  determine  whether  or  not 
these  models  were  sold  below  their  cost 


of  production.  Therefore,  as  noted 
above,  for  best  information  available 
pursuant  to  section  77e(c)  of  the  Act.  we 
have  assigned  to  Honda's  sales  of  pre- 
1987  models  sold  in  both  the  Canadian 
and  U.S.  markets,  the  highest  margin 
indicated  for  Honda  in  the  petition. 

Yamaha 
Comment  9 

The  petitioner  raises  a  number  of 
questions  regarding  the  validity  of  the 
processing  standards  developed  from  a 
processiitg  time  study  which  Yamaha 
failed  to  retain  in  its  records. 

The  respondent  argues  that  it  is 
impractical  to  maintain  records  of  all 
the  time  studies  on  which  the  standards 
are  based  due  to  the  large  number  of 
finished  products  and  the  number  of 
parta  and  processing  steps  involved  to 
produce  ATVs.  Respondent  claims  that 
since  the  variances  among  products  in 
the  motorcycle  factories  did  not 
significantly  differ,  the  standards  must 
be  fairly  accurate  to  approximate  actual 
costs  so  closely. 

DOCI\jeition 

At  verification:  (1)  The  methodology 
for  developing  the  standard  costs.  (2)  the 
elements  (i.e..  depreciation,  labor)  of  the 
standard  costs.  (3)  the  relationship  of 
the  standard  costs  to  budgeted  costs 
and  (4)  the  use  of  the  standard  costs  in 
YMCs  normal  accounting  system,  were 
tested.  We  determined  that  sufficient 
information  was  available  to  support  the 
reasonableness  of  these  processing 
standards. 

Comment  10 

The  petitioner  argues  that  adjusting 
standard  costs  for  a  single  month  by  an 
annual  variance  is  not  an  acceptable 
method  for  arriving  at  actual  costs.  It  is 
not  acceptable  for  Yamaha  to  submit 
costs  only  for  the  month  of  March, 
which  is  outside  the  period  of 
investigation. 

The  respondent  argues  that  Yamaha 
does  not  maintain  a  product-speciHc/ 
assembly  line  ATV  variance  in  its 
normal  accounting  practice.  Yamaha 
uses  full-year,  rather  than  semi-annual 
variafK:es  because  of  the  stability  of 
actual  material  prices  during  the  fiscal 
year,  and  because  supplier  rebates  are 
included  only  in  the  full-year  variance. 

DOC  Position 

Shinba.  Yamaha's  related  assembly 
plant,  only  accumulates  product-specific 
costs  during  the  month  of  March. 
Therefore,  to  facilitate  verification,  we 
accepted  Yamaha's  March  standard  cost 
information,  which  incorporated  the  cost 
data  for  Shinba.  However,  we  also 
examined  Yamaha's  cost  information  for 


several  months  wiAin  the  period  of 
investigation  to  ensure  that  March 
standard  costs  were  representative  of 
cost  standards  during  the  period  of 
investigation,  and  were  not  significantly 
higher,  lower,  or  otherwise  misleading. 
Since  March  standard  costs  were 
determined  to  be  representative  of  the 
full  1988  fiscal  year,  applying  the  annual 
variance  to  those  standards  provides  an 
accurate  representation  of  the  actual 
costs  incurred. 

Comment  tl 

The  petitioner  argues  that  use  of 
factory-wide  variance  distorts  the 
adjustment  from  standard  costs  to 
actual  costs. 

The  respondent  argues  that  there  is 
little  deviation  from  using  a  factory- 
wide  variance  instead  of  product- 
spedflc  variances  which  the  factory 
does  not  maintain.  When  Yamaha 
repurchases  the  fidly-assembled  ATV 
from  Shinba,  it  reports  the  assembly 
cost  as  its  cost  of  goods  sold.  Thus,  the 
company  feels  that  it  is  unnecessary  to 
calculate  a  product-specific  variance  for 
ATV  engines. 

DOC  Position 

Althou^  we  agree  with  the  petitioner 
that  product-specific  variances  would  be 
desirable,  we  verified  that  the 
respondent  used  a  weighted  average  of 
the  finished  product  variances  within 
the  factory,  and  therefore  are  satisfied 
that  a  factory -wide  variance  is  an 
acceptable  alternative. 

Comment  12 

The  respondent  argues  that  in  order  to 
support  the  "martlet  value"  of 
components  obtained  from  related 
companies,  it  submitted  adequate 
component  cost  information  during 
verification  which  demonstrated  that 
major  components  were  purchased  by 
Yamaha  at  prices  above  their  costs. 

DOC  Position 

We  verified  the  cost  of  production  of  a 
number  of  major  components  at  two 
related  suppliers,  and  dptermined  that 
costs  were  below  the  transfer  price  to 
Yamaha. 

Comment  13 

The  respondent  contends  that  it  has 
adequately  clarified  that  both  the  net 
loss  on  disposal  of  fixed  assets  and  net 
interest  expenses  ara  Included  in  the 
general  and  adminialrative  expenses 
provided  in  Shinba's  cost  response. 


DOC  Position 

We  agree.  During  verification  we 
identified  these  items  as  part  of  general 
and  administrative  expenses. 

Comment  14 

The  petitioner  argues  that  Yamaha  did 
not  provide  a  sufficient  reason  for  not 
submitting  Shinba's  processing  costs  for 
models  produced  in  1987. 

The  respondent  argues  that  it  was 
justified  in  using  actual  1988  processing 
costs  as  the  basis  of  costs  for  both  1987 
and  1968  model  year  units.  Since  the 
company  does  not  develop  information 
on  assembly  costs  for  particular  models, 
the  respondent  would  have  had  to 
calculate  the  cost  of  production  for  the 
year  ended  March  31, 1987  by 
developing  assembly  time  for  each 
model  produced  in  1987.  Due  to  the 
enormous  difficulty  of  these 
calculations,  the  company  used  1988 
costs  as  a  substitute. 

DOC  Position 

We  verified  the  use  of  the  assembly 
time  study  and  the  fiscal  year  1988 
processing  costs  used  for  the  1987  costs, 
and  determined  that  fiscal  year  1988 
processing  data  provided  an  acceptable 
basis  upon  which  to  calculate  1987 
processing  costs. 

Comment  IS 

The  respondent  argues  that  the 
omission  of  certain  items  from  the 
general  expenses  of  the  two  related 
suppliere  which  were  reviewed,  and  the 
various  methodologies  used  to  allocate 
general  expenses  to  product  lines,  are 
not  issues  for  consideration  since  these 
itenu  have  no  impact  on  the 
investigation.  For  the  submission, 
Yamaha  used  an  aggregate  general 
expense  ratio,  which  results  in  figures 
similar  to  the  actual  general  expenses. 

DOC  Position 

We  determined  that  calculating 
general  expenses  using  an  aggregate 
general  expense  ratio  produces  virtually 
the  same  results  as  using  actual  general 
expenses.  Therefore,  no  adjustment  was 
made  to  the  data  in  the  questionnaire 
response. 

Comment  16 

The  petitioner  argues  that  material 
costs  transferred  to  Shinba  are  based 
solely  on  the  standard  costs  in 
Yamaha's  inventory  system,  and  that 
Yamaha  has  made  no  attempt  to 
reconcile  these  standard  costs  to 
Shinba's  actual  costs  or  to  include 
related  variances.  Thus,  the  petitioner 
believes  the  submitted  costs  are  not 
Yamaha's  actual  costs. 


The  respondent  argues  that  products 
transferred  to  Shinba  for  incorporation 
into  a  finished  ATV  are  ultimately 
recorded  in  its  costs  of  goods  sold  at  the 
fully-assembled  transfer  price.  For  the 
purposes  of  Shinba's  cost  accoimting 
system,  as  an  independent  accounting 
entity,  it  is  impossible  to  pass  through 
variances  as  in  the  case  of  the 
accounting  methodology  used  for  the  so- 
called  independent  factories  within 
Yamaha  itself. 

DOC  Position 

Although  the  engines  were  transferred 
to  Shinba  at  standard  cost,  we  verified 
the  actual  cost  of  the  engines,  which 
capture  the  variances.  It  is  the  actual 
costs  that  are  included  in  the 
Department's  COP  calculation. 

Comment  17 

The  petitioner  argues  that  the  per-unit 
standard  times  used  in  the  calculation  of 
Shinba's  processing  costs  were  not 
reconciled  to  total  actual  hours  worked: 
therefore,  the  processing  costs  in  the 
submission  do  not  necessarily  represent 
fully-absorbed,  actual  costs. 

Ilie  respondent  argues  that  it  was  not 
necessary  to  reconcile  the  per-unit 
standard  times  to  the  total  actual  houn 
worked  since  the  basis  of  the  per-second 
labor  cost  includes  total  labor  costs, 
which  includes  the  amount  for  total 
actual  hours  worked. 

DOC  Position 

The  Department  verified  the 
components  included  in  the  per-unit 
standard  time  calculation.  Oiae  of  the 
components  verified  was  actual  labor 
costa,  including  actual  total  houn 
worked.  Therefore,  if  these  costs  were 
divided  by  standard  hours,  the  full  costs 
would  be  al>sori>ed. 

Comment  18 

The  petitioner  argues  that  since 
Yamaha  could  identify  those  supplier 
penalties  related  to  ATVs,  it  could  have 
identified  a  separate  materials-purchase 
variance  for  ATVs. 

The  respondent  argues  that  supplier 
penalties  are  accumulated  in  a  specific 
account  and  paid  on  a  supplier-by- 
supplier  basis.  Isolating  ATV-specific 
penalties  is  relatively  easy.  The 
materials  variance  is  much  more 
complex  and  includes  more  than 
supplier  rebates,  such  as  the  pass- 
through  of  variances  from  Yamaha's 
other  factories. 

DOC  Position 

We  verified  the  calculation  of  the 
ratio  of  supplier  penalties  relating  to 
ATVs  to  the  cost  of  ATVs  sold  to 
determine  the  amount  for  supplier 


penalties  included  in  general  and 
administrative  expenses.  After  viewing 
the  production  process,  we  agree  that 
the  respondent  cannot  isolate  a  product 
specific  assembly  line  variance,  even 
though  it  may  maintain  specific  records 
pertaining  to  supplier  penalties. 

Comment  19 

Respondent  contends  that  the  use  of 
imputed  interest  rather  than  actual  short 
term  interest  in  calculating  COP  and  CV 
is  illogical  and  contrary  to  law.  The 
Department  should  follow  its  prior 
decisions  that  reflect  a  preference  for 
actual  interest  expenses  over  imputed 
costs.  Furthermore,  Yamaha  argues  thai 
the  use  of  imputed  interest  in  the  CV 
calculation  imlawfully  inflates  the 
statutory  eight  percent  minimum  amount 
for  profit.  If  the  Department  insists  on 
using  imputed  interest  expenses,  it 
should  account  for  the  revenue  that 
would  have  been  generated  by  unused 
capital. 

DOC  Position 

Because  a  sufficient  number  of 
Yamaha's  Canadian  sales  were 
determined  to  be  above  COP.  we  did  not 
base  its  foreign  market  value  upon  CV. 
Therefore,  respondent's  comments  with 
respect  to  the  propriety  of  utilizing  so- 
called  "imputed"  interest  expenses  in 
CV  are  moot 

Regarding  the  use  of  imputed  interest 
expenses  in  COP,  we  explain  in 
response  to  Honda's  comment  7  that  the 
Department  based  inventory  canying 
costs  and  post-sale  credit  expenses 
upon  each  respondent's  financial 
statements  and  records. 

Comment  20 

Respondent  urges  the  Department  to 
continue  its  decision  from  die 
preliminary  detennination  and  exclude 
fit>m  the  fair  value  comparison  all  non- 
standard sales  and  sales  of  models  with 
no  corresponding  Canadian  models.  Due 
to  the  burden  placed  on  the  respondent 
and  the  extremely  small  amount  of  sales 
involved,  the  Department  should  not 
produce  calctdations  for  the  handful  of 
accommodation  sales,  barter  sales, 
promotional  sales,  sales  of  damaged 
merchandise,  so-called  "safety- 
education  sales",  and  sales  of 
repossessed  models. 

DOC  Position 

We  have  determined  that  an  adequate 
number  of  comparisons  are  possible  by 
limiting  comparisons  to  those  models 
which  were  sold  in  both  the  U.S.  and 
Canadian  markets.  Due  to  the  nature  of 
the  "non-standard"  sales  it  is  difficult 
and  time  consuming  to  find  matches 
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Iwtwsen  the  U.S.  and  Canadian  markaU. 
For  adminitU-ative  convenianc«.  we 
have  omitted  these  compariftona. 
Furthermore,  the  quantity  of  auch  aalaa 
la  quite  amall  compared  to  reapondent'a 
total  U.S.  sale*.  Therefore,  we  do  not 
believe  that  omitting  comparisons  on 
non-standard  sales  has  any  significant 
effect  on  our  margin  calcuUtions. 

Comment  21 

Respondent  also  contends  that  several 
hundred  sales  of  three-wheel  ATVs 
during  the  period  of  investigation  should 
be  excluded  from  the  Department's  fair 
value  comparison. 

DOC  Position 

We  disagree.  See  our  response  to 
Honda's  comment  a.  above. 

Comment  22 

Petitioner  contends  that  since 
information  regarding  the  deduction  of 
corporate  income  tax  from  Yamaha's 
Canadian  indirect  selling  expenses  was 
submitted  after  the  preliminary 
determination,  it  should  be  rejected  as 
untimely. 

DOCFoeition 

The  information  submitted  by 
Yamaha  regarding  the  deduction  of 
corporate  income  tax  from  Canadian 
indirect  selling  expenses  was  verified  by 
the  Department  and  was  used  for  this 
final  determination. 

Siauki 

Comment  23 

Hm  petitioner  argues  that  transfer 
prices  for  parts  purchased  from  related 
suppliers  should  not  he  reduced  by  a 
percentage  based  on  the  related 
supplier's  overall  profit.  The  petitioner 
argues  that  the  actual  profit  or  loss  on 
the  ATV  parts  may  be  entirely  different 
from  this  average. 

DOC  Position 

The  respondent  provided  neither 
market  price  nor  cost  of  production  data 
for  parts  purchased  from  related 
supphers.  Consequently,  no 
documentation  was  available  to  support 
the  amount  of  profit  deducted  by  the 
respondent  in  adjusting  related  supplier 
transfer  prices  to  actual  cost.  We. 
therefore,  disallowed  the  company's 
profit  adfustment  on  parts  received  from 
related  suppliers. 

Comment  24 

"Dm  petitioner  argues  that  the 
methodology  used  to  compute  variance 
ratios  at  the  processing  department  level 
was  questionable.  It  argues  that 
varUmoa  ratios  should  nave  been 


computed  al  the  motorcycle  group  level 
instead  of  on  a  company-wide  basis. 

DOC  Position 

The  Department  was  unable  to  verify 
variance  ratios  at  the  product  division 
level  since  Suzuki's  variance  statistics 
are  only  kept  by  the  processing 
department  at  the  company  level,  rather 
than  the  division  level. 

Comment  25 

The  petitioner  argues  that  general 
R&D,  RftO  for  future  ATV  models,  and 
RAD  related  to  new  safety  features  for 
ATVs.  should  have  been  Included  in  the 
COP  for  purposes  of  the  final 
determination. 

DOC  Position 

We  agree.  R&D  for  general  ATV 

Jturposes.  for  future  development  and 
or  new  safety  features,  are  all  related  to 
ATV  production  and  were  included  In 
our  calculation  of  COP. 

Comment  26 

The  petitioner  argues  that  G*A 
axpenses  should  not  be  expressed  as  a 
ratio  of  sales  revenue  and  then  applied 
to  the  cost  of  manufacture  on  a  pei^unit 
basis. 

DOC  Position 

Because  Suzuki  does  not  record  cost 
of  sales  data  on  a  product-specific  basis. 
we  were  unable  to  verify  the  actual  cost 
of  sales  for  the  ATVs  under 
investigation  using  this  method.  As  an 
alllemative  procedure,  we  compared  the 
company's  submitted  ratio  of  general 
expenses  to  actual  ATV  sales  to  the 
ratio  of  general  expenses  to  standard 
cost  of  sales  for  ATVs.  The  two  ratios 
were  approximately  equaL  We, 
therefore,  accepted  the  company's  ratio. 

Comment  27 

The  petitioner  argues  that  legal 
expenses  incurred  by  the  respondent  in 
order  to  defend  itself  against  the  U.S. 
Consumer  Product  Safety  Commission 
should  be  included  in  indirect  selling 
expenses  and  not  in  CAA  expenses. 

DOC  Position 

The  legal  expenses  are  not  considered 
related  to  the  actual  sale  of  the  product 
and  thus  should  be  included  in  G&A 
expenses  and  not  as  an  indirect  selling 
expense. 

Comment  28 

The  petitioner  argues  that  all  interest 
income  should  be  ignored  for  the 
purpose  of  calculating  cost  of  production 
for  the  following  reason:  a)  Information 
on  interest  income  on  a  consolidated 
basis  was  not  provided  al  verification: 


and  b)  long-term  interest  income  should 
be  considered  related  to  investments 
rather  than  to  the  general  operations  of 
the  company. 

DOC  Position 

We  agree.  Interest  income  was  not 
used  as  an  offset  to  the  interest  expense 
included  in  the  submission.  ' 

Comment  29 

The  petitioner  argues  that  long-term 
interest  expense  should  be  included  in 
the  cost  of  production  because  it  is 
related  to  the  Bnancing  of  plant  and 
equipment  and.  as  such,  is  clearly 
related  to  the  production  of  ATVs. 

DOC  Position 

We  agree.  We  have  included  long- 
term  interest  expense  in  our  cost  of 
production  calculation. 

Comment  30 

The  respondent  contends  that  the 
Department  should  not  use  a  sale-by- 
sale  interest  expense  for  inventory 
carrying  costs  and  post-sale  credit 
expenses  in  its  calculation  of  COP  and 
CV.  Citing  U.S.  Department  of 
Commerce.  Treatment  of  Opportunity 
Costs  in  COP  Cases,  Policy  Paper  No.  16 
(1962)  and  U.S.  Department  of 
Commerce.  Summary  of  COP  and 
Constructed  Value  Principles.  Policy 
Paper  No.  47  (1962),  respondent  argues 
that  the  Department  has  explicitly 
repudiated  the  use  of  imputed  or 
"opportunity"  costs  in  either  COP  and 
CV. 

The  petitioner  states  that  it  is 
essential  for  the  Department  to  include 
so-called  "imputed"  interest  expenses  in 
the  COP  and  CV  calculations.  In  order 
to  measure  accurately  the  relative 
returns  obtained  by  Honda,  the 
petitioner  argues  that  the  Department 
must  calculate  credit  and  inventory 
carrying  expenses  on  a  sale-specific 
basis.  "Tlie  petitioner  further  states  that 
the  use  of  sale-specific  data  is 
consistent  with  generally  accepted 
accounting  principles. 

DOC  Position 

As  we  explain  in  response  to 
Yamaha's  comment  19  and  Honda's 
comment  7,  we  based  our  calculation  of 
Interest  expenses  in  COP  upon  the 
books  and  records  of  each  respondent 
Since  Suzuki's  foreign  market  value  was 
based  upon  Canadian  selling  prices,  its 
comment  with  respect  to  CV  is  moot. 

Comment  31 

The  respondent  contends  that  its  sales 
of  model  LT125  in  the  United  States 
during  the  period  of  investigation  were 


close-out  sales  which  should  not  be 
included  in  the  department's  fair  value 
comparison.  Since  Suzuki's  sales  of 
other  models  provide  a  more  than 
adequate  sample  of  U.S.  sales,  sales  of 
the  obsolete  model  should  not  be 
included. 

DOC  Position 

We  disagree.  See  our  response  to 
Honda's  comment  6. 

Comment  32 

The  petitioner  argues  that  ATVs 
produced  In  the  United  States  in  a 
Foreign  Trade  Zone  &t;m  both  imported 
and  domestic  parts  should  be  subject  to 
antidumping  duties. 

DOC  Position 

We  disagree.  The  completed  ATVs 
produced  by  Kawasaki  at  its  Lincoln, 
Nebraska  facility  are  considered  to  be 
domestic  products  and  therefore  not 
subject  to  antidumping  duties. 

Comment  33 

Suzuki  argues  that  in  cakolating 
exporter's  sales  price.  Suzuki's 
motorcycle  incentive  program  should  be 
disregarded  as  that  |Mt>gram  was  totally 
unrelated  to  the  ATVs  subject  to 
investigation.  Petitioner  argues  that 
rebates  on  ATVs  as  a  result  of  this 
program  should  be  deducted  by  the 
Department  in  calculating  United  States 
price. 

DOC  Position 

We  disagree  with  respondent  cuid 
agree  with  petitioner.  The  incentive 
program  in  question  provided,  among 
other  things,  that  retailers  would  be  paid 
a  rebate  on  certain  ATV  purchases  by 
dealers  if  the  dealer's  purchases  of 
certain  motorcycles  exceeded  certain 
levels.  Respondent  argues  that  at  the 
time  of  sale  of  any  given  ATV. 
respondent  did  not  know  ix^ther  that 
particular  unit  would  qualify  for  the 
rebate.  Regardless  of  whether  Suzuki 
knew  that  a  particular  ATV  sale  would 
qualify  for  the  rebate.  Suzuki  did  know 
that  the  sale  was  potentially  eligible  for 
the  rebate  and  this  potential  was  built 
into  Suzuki's  price  structure.  We 
therefore  have  deducted  these  rebates  in 
the  calculation  of  United  States  price. 

Comment  34 

The  petitioner  argues  that  the 
"viability  test"  (the  determination  of 
which  market  on  which  to  base  the 
calculation  of  foreign  market  value) 
should  be  made  by  comparing  above- 
cost  Canadian  sales  to  all  Canadian 
sales,  with  viability  being  established  at 
ten  percent  Alternatively,  petitioner 
argues  that  above-cost  Canadian  sales 


be  compared  to  all  third  country  sales 
with  viability  being  established  at  five 
percent  Petitioner  additionally  argues 
that  above-cost  Canadian  sales  must 
exceed  five  percent  of  total  U.S.  sales  in 
order  to  meet  the  viability  test 

DOC  Position 

We  partially  agree  with  petitioner.  As 
noted  above,  we  have  determined  that 
none  of  the  respondents  had  a  viable 
home  market  because  their  home  mariiet 
sales  did  not  exceed  five  percent  of  ttieir 
sales  to  third  countries.  We  also 
determined  that  for  each  resp<Hident  the 
only  viable  third  country  market  was 
Canada.  When  we  compared  the 
respondents'  net  selling  prices  to 
Canada  with  cost  of  production,  we 
found  that  for  Yamaha  and  Suzuki,  more 
than  10  percent  of  their  Canadian  sales 
were  above  their  cost  of  production.  We 
therefore  based  foreign  market  value  for 
Yamaha  and  Suzuki  on  their  above-cost 
Canadian  sales.  Once  this  10  percent 
threshold  is  reached,  however,  we 
disagree  with  petitioner's  contention 
that  we  should  then  redetermine 
viability  by  comparing  the  amoont  of 
above-cost  Canadian  sales  to  the 
amount  of  sales  in  the  U.S. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  certain  ATVs 
&x>m  Japan,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  RaglstOT.  The  U.S.  Customs 
Service  shall  continue  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amoimts  by  which  the  foreign 
market  value  of  the  ATVs  bom  Japan 
exceeds  the  United  States  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 

magin 
ptmmlnge 

Manufacturer/producer/exporter: 

Honda  Motor  Co.,  Ltd 32.89 

Yamaha  Motor  Co.,  Ltd a47 

Suzuki  Motor  Co.,  Ltd 14.11 

Kawasaki  Heavy  Industries, 

Ltd ™  35.43 

All  Others 24-59 


making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  oonfirms  that  it  will 
not  disdoae  sudi  information,  either 
publicly  or  tmder  administrative 
protective  ortder,  without  the  written 
consent  of  the  Assistant  Secretaiy  for 
Import  Administration. 

If  the  rrc  will  determine  Aat  material 
injury,  or  dveat  of  material  injury,  does 
not  exist  this  proceeding  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  rounded  or  cancelled.  However, 
if  die  rrc  determines  that  such  injury 
does  exist  the  Department  will  issue  an 
antidumping  duty  order  on  ATVs  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  after  the 
suspension  of  liquidatian.  equal  to  the 
amotmt  by  which  the  foreign  market 
value  exceeds  the  United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U5.C  1673d(d)),     ^ 
|an.W.Mares. 

Assistant  Secretary  for  la^Mrt 

Administration. 

Januaiy  25, 1988. 

(FR  Doc.  88-2220  Filed  1-98-88;  8:45  am] 
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ifimsiion  or  AimounipHig  ana 
Countervailing  Duty  Adnninistratlva 
Reviews 

agency:  International  Trade 
Administration/Import  Administratioa 
Department  of  Commerce. 

ACnON:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
adminisb'ative  reviews. 


rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 


If:  The  Department  of 
Commerce  has  reached  requests  to 
conduct  administrative  review  of 
various  antidumping  and  countervailing 
duty  orders  and  findings,  in  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  date:  January  31, 1989. 

FOR  FURTHER  INFOR«MTION  CONTACT: 

Bernard  T.  Carreau  or  Richard  W. 
Moreland,  Office  of  Countervailing 
Compliance  or  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2104/2786. 
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Background 

On  Aufusl  IS.  1986.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Fedwal  RefMar  (SO  FR 
32550)  a  notice  outlining  the  proceduret 
for  rtqueetins  •dmlnlttrative  review*. 
The  Department  hat  racaived  timely 
laquaata.  In  accordance  with  ||  S53JOa 
(a)(1).  (a)(2).  (aM3).  and  M5.10(aMl)  of 
the  Commerce  Regulation*,  for 
adminietralive  review*  of  variou* 
antidumping  and  countervailing  doty 
order*  aiwl  finding*. 

Wtlalfan  of  Ravtow* 

in  accordance  with  H  3S3.53a(c)  and 
S55.10(c)  of  the  Commerce  Regulation*. 
w*  are  initiating  admlniatratlva  ravlew* 
of  the  following  antidumping  and 
oountervailing  duty  order*  and  finding*. 
W*  intend  to  laaua  the  final  r**ulu  of 
thaaa  review*  no  later  than  January  91. 
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Interested  parties  are  encouraged  to 
*ubniit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a]  of  the 
Tariff  Act  of  1930  (19  U.S.C  1675(a))  and 
19  CFR  353.S3.a(c)  and  355.10(c). 

Dale:  January  2S.  1988. 
foaepo  A.  apatniii. 

Deputy  AMtBtanl  Secretary  for  Compliance. 
[FR  Doc.  80-2219  Filed  1-3(M»:  8:45  am] 


ShortofiuDolv  Havlaiir  on  Caitain  Flat- 
RoHad  Slaal;  naQuaat  For  Comntanta 

AOmcv:  Import  Administration/ 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  and  request  for 

comments. 


:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Artide  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  with  respect 
to  certain  coater  blade  steel  strip. 
DATC:  Comments  must  be  submitted  on 
or  before  February  10, 1989. 
ADONBtt:  Send  all  comment*  to 
Nichola*  C  Tolerico.  Director,  Office  of 
Agreement*  Compliance,  Import 
Admini*tration,  U.S.  Department  of 
Commerce,  Room  7886, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOM  RNrrNfR  mromiATKM  contact: 
Richard  O.  Weible,  Office  of 
Agreement*  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  (202)  377-0159. 


rARV  MFOMtATlON:  Article  8 
of  the  U.S.-EC  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  provides 
that  if  the  U.S.  "  *  *  *  determines  that 
because  of  abnormal  supply  or  demand 
factors,  the  US  steel  industry  will  be 


unable  to  meet  demand  in  the  USA  for  a 
particular  product  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional 
tonnage  shall  be  allowed  for  such 
product  •  *  *." 

We  have  received  a  short-supply 
request  for  certain  coater  blade  steel 
strip,  1%  carbon,  cold-rolled,  hardened, 
tempered,  polished,  coiled,  in 
thidcnesses  ranging  from  0.012  to  0.050 
inch  and  in  widths  ranging  from  2.50  to 
4.25  inches. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  February  10. 1989.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  porti(m  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  die  public  file.  The  public  file 
Willi  be  maintained  in  the  Central 
Records  Units,  Room  B-099,  Import 
Administration.  U.S.  Department  of 
Commerce,  at  the  above  address. 

Dated:  January  25, 1Q89. 
)aD  W.  Mataa, 

Assistant  Secretar*  for  Import 
Administration. 

[FR  Doc.  89-221'  Filed  1-30-89;  8:45  am] 
aUMM  CODE  SSIO-OS-M 


Short-Supply  Review  on  Certain  Seml- 
Hnished  Steel  BIHeta;  Request  for 
ConNnents 

AOENCV:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

ACnow  Notice  and  request  for 

comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-Au8tralia,  the  U.S.-EC,  the  U.S.- 
Spain, and  the  U.S.-Trinidad  and 
Tobago  steel  arrangements,  and  the 
U.S.-FinIand  Understanding,  with 
respect  to  certain  semi-finished  steel 
billets. 

DATE:  Comments  must  be  submitted  no 
later  than  February  10, 1989. 
ADORCSS:  Send  all  comments  to 
Nicholas  C  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 


QKistitution  Avenue  NW..  Washington. 
DC  2023a 

KM  RMTMER  MMNMATNM  CONTACT: 

Richard  O.  Weible.  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866. 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  2023a  (202)  377-0159. 


rARV  RrORMATION.  Article  8 
of  the  U.S.-Anstralia  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  the  U.S.-EC  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  Ae  U.S.-Spain  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  and  the  U.S.-Trinidad  and 
Tobago  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  and  the  U.S.- 
Finland Understanding  Concerning 
Trade  in  Certain  Steel  Product*, 
provide*  that  if  the  U.S.  determine*  that 
because  of  abnormal  supply  or  demand 
factors,  the  United  States  steel  industry 
will  be  unable  to  meet  demand  in  the 
USA  for  a  particular  product  (including 
substantial  objective  evidence  sudi  as 
allocation,  extended  delivery  periods,  m 
other  relevant  factors),  an  additional 
tonnage  shall  be  allowed  for  such 
product  or  product*. 

We  have  received  a  sh(Hl-*upply 
request  for  basic  oxygen  furnace  (or  low 
residual)  continuously  cast  carbon  steel 
billets,  of  high  carbon  quality,  welding 
quality,  and  special  quality.  The 
requested  billets  are  of  a  square  cross 
section  measuring  ISOmm  on  each  side, 
and  in  lengths  of  30-34  feet  and/or  31-35 
feet 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  February  la  1989.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request 

Commerce  will  maintain  this  request 
and  all  comment*  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  cleariy  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit  Room  B-099,  Import 
Administration,  U.S.  Department  of 
Commerce,  at  the  above  address. 

January  25, 1989. 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administratfon. 
[FR  Doc.  89-2215  Filed  1-^0-  89: 8:45  am] 
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l^iWOV  Of  AppHGSQOfIS  fOr  UUlf  FIM 

tL 

PurwMnt  to  Mctiofi  e(c)  of  Um 
Educational.  Sdantiflc  wid  CulturaJ 
Matarlala  Importation  Act  of  1988  (Pub. 
L  80-651:  80  Stat  807;  15  CFR  301),  we 
invit*  commtnts  on  the  question  of 
wiMtner  biitruiiwiits  of  c<)Qiveient 
•cientlflc  vahie.  for  the  purpoaea  for 
which  the  Instmments  thown  below  are 
intended  to  be  oaed.  are  being 
manufactured  in  the  United  Statea. 

Conmeata  nraat  comply  with 
II  301  .S<a)  (3)  and  (4)  of  the  renlationt 
and  be  fllad  withtai  10  days  witti  the 
Statutory  Import  Programs  Staff.  U.8. 
Department  of  Commerce.  Washington. 
DC  2029a  AppUcattona  may  be 
examined  between  8:30  a.m.  and  MO 
p.m.  in  Room  M81.  U.S.  Department  of 
Commerce,  14th  and  Conatitutloo 
Avenue  NW..  Waahlngton.  DC 

Docket  number  80-024.  Applicant: 
Medical  Univeratty  of  Sooth  Carolina. 
171  Ashley  Ave..  Charieaton.  SC  2M2S. 
Inatmment  Bectronic  Mlcroecope. 
Modnl  H-7000.  Haoufecturer  Hitachi 
Scientific  inatrumenta,  Japan.  Intended 
use:  The  instrument  will  be  uaed  for 
qualitative  and  quantitative 
microaaalyaia  as  cryo-frann  spinal  cord 
tiaeua.  The  inveatigationa  will  determine 
the  exact  cellular  poaitioa  and  amount 
of  calcium  present  after  spinal  cord 
injury  and  Um  effect  of  caldum 
Inhibiltora  on  calcium  coocentratioo. 
Application  received  by  Commiaaloner 
of  Customs:  November  15. 1968. 

Docket  number  80-023.  Applicant 
Texas  AMI  Univaralty,  Department  of 
Chamlatry.  Collage  Station.  TX  77843. 
Inatrumant:  Stopped-flow 
Spectrophotometer.  Maauiactuiw:  Hi- 
Tech Scientific  United  Kingdom. 
Intended  uae:  Studlea  of  the  transient 
rates  of  ensyme  catalyted  reactiona: 
•podflcaUy  the  reactions  catalyzed  by 
bacterial  luciferase.  carbamoyl 
phosphate  synthetase  and 
phoaphotriestarase.  Transient-kinetic 
analyaea  will  be  conducted.  The  ennme 
aad  subatrataa  will  be  rapidly  mixed 
and  then  the  optical  components  of  the 
instmments  shall  record  and  analyse  the 
very  rapid  changee  In  chemical 
•tructures  of  the  aubetrates. 
intarmedlatee  and  producta.  The 
Instrument  wiB  alao  be  used  in 
chemistry  clasaea  to  taack 
undergraduate  and  graduate  studants 
the  latest  technology  for  solving 
biochemical  problems  at  the  cuttii^- 
edge  of  sdanca.  Application  received  by 
Commiaaloner  of  Cuatoma:  November 
15.11 


Docket  number  80-026.  Applicant 
National  Inatitutes  of  Health.  Division  of 
Procurement.  Building  1.  Room  3007. 
Bethesda.  MD  20MS.  Instrument 
Electronic  Mlcroecope.  Model  BM902PC. 
Manufacturer  Cari  Zeiss.  West 
Germany.  Intended  use:  The  instrument 
will  be  used  for  molecular  mass 
measurements  ai\  freexa-dried  unstained 
specimens  of  the  gpl20/gpl80  envelope 
protein  of  Human  Immunodeficiency 
Virus  using  the  global  Inelastic  dark- 
field  signal  and  other  molecules  and 
supraoiolecular  aaaemblies  of  interest 
Taiken  in  coniunctioa  with  current 
knowledge  of  this  molecule,  the  electron 
microscopically  derived  data  will 
provide  unique  insights  into  the 
oUgomaric  status  of  this  medically 
important  molecule.  In  addition.  th«« 
will  be  applications  of  low-electron  dose 
microacopy  of  supramolecular 
aaaemblies  in  the  froten-hydraled 
(vitrifiad)  atale.  a  technique  with  unique 
potentialittea  for  vlaualizli«  biologk:al 
specimens  in  their  native  slates.  Target 
specimens  iadode  thin  sections  of 
muscle  fibers,  viral  envelopea  and 
fragmenta  thcraot  and  cytoakalatal 
componeata  sach  aa  intermediate 
filaments.  AppUcatloa  received  by 
Commissioner  of  CuatoaM:  Novaaibar 
15.1986. 

Docket  number  80-027.  Applicant 
Midwest  Research  Institute.  42S  Volkar 
Boulevard.  Kanaas  City.  MO  641ia 
Instrument  Mass  Spectrometer,  Model 
VG-70-250S.  Manufacturer.  VG 
Instruments.  United  Kingdom.  Intended 
use:  Tlie  Instrument  will  be  used  for 
studies  of  eovinMUBcntally  and  health- 
related  otganic  compoends  which 
include  polychlorinated  dioxina  and 
furans,  polychlorinated  biphenyls. 
polybrominated  dioxina  and  furana.  and 
other  highly  toxic  compounds.  The 
investigations  thai  wdll  be  conducted  are 
designed  to  piueida  state  and  federal 
government  agencies  with  the  total 
concentrations  of  the  selected 
compounds  fotuid  In  the  various 
matrices  in  support  of  their  research 
objectivea  and  regulatory  directives. 
Specific  objectives  Include  evaluation  of 
operational  parameters,  determination 
of  national  trends,  exposure 
assessmanta.  and  Identification  of  oew 
pollutaota.  AppUcation  received  by 
Commissioner  of  Customs:  November 
17.1066. 

Docket  number  80-028.  Applicant 
Oklahoma  Sute  University.  Chemistry 
Department  Stihvater.  OK  74078-0447. 
Instnnnent  Maaa  Spectrometer,  Model 
TS-2S0.  Manufacturer  VG  bstrumeots. 
United  Kingdom.  Intended  use:  The 
instrument  will  be  used  for  a  variety  of 


reseerch  purposes  including  but  not 
limited  to  the  following: 

(1)  Identification  of  allelochemicals 
that  mediate  communication  between 
planta  and  other  planta.  plant- 
microoiyaaiams  and  plaiil-inaects. 

(2)  Identificatiaa  of  reaction  products 
from  priiotochemicalty  induced 
rearrangements  and  elucidation  of 
reaction  mechanisms  by  means  of 
daughter  ion  Identiflcatioa  and  iaotopic 
studies. 

(3)  Identification  of  unknowns  in  coal 
liquids,  petroleum  and  shale  oils  and  for 
charecterixalian  of  soytbetic 
intermodiataa  and  producta  to  be  uaed 
for  thermodynamic,  spectroscopic  and 
separation  studies. 

(4)  Characiarisatioo  of  intermediatee 
in  the  bioeyatheais  at  phyteaiexins. 
compounda  which  may  be  raaponsible 
for  plant  reaistance  to  bacterial 
pathogens. 

(5)  Characterization  of  comfAex 
carbohydrates  obtained  from  plant  cell 
walls  after  anbydroua  HP  aolvolysis. 

(6)  Development  of  techniques  for  the 
analysis  of  peptides  by  modification  of 
the  sample  target  siirface.  Apphcation 
received  by  Conmiseioner  of  Customs: 
November  28. 1906. 

Docket  number  80-029.  AppUcant 
National  Center  for  Atmoepheric 
Reseerch.  1801  Table  Meae  Drive, 
Boulder.  CO  80307  Instrument  Multi- 
pass Absorption  CelL  Manufacturer 
Unisearch  Associates,  Canada,  intended 
use:  The  instrument  will  be  used  in 
conjunction  with  an  infared  laser  to 
measure  trace  reactive  atmospheric 
gases  in  the  perts-per-tritlion 
concentration  range.  Application 
received  by  Commissioner  of  Customs: 
November  29, 1908. 

Dodiet  ntnnber  80-03a  Applicant: 
University  of  North  Carolina.  School  of 
Dentistry.  Dental  Reeearch  Center, 
Chapel  HilL  MC  27S60  7466.  lastiumenb 
ElectraBic  Mkraeoope.  Model  CM12& 
Manufactwer  N.V.  Philipe.  The 
Netherianda.  Intended  ase:  The 
instrument  will  be  aeed  for  studies  of 
ultrethin  aectloae  of  biological  samples: 
soft  tissue  (brain,  embryonic 
craniofacial  atnicturea):  bone  and  teeth 
with  associated  aoA  tissue  inlerfacaa: 
and  the  celdfied  atnacturai  matrix  of 
non-vertebrate  sireletona.  Interactions 
and  inleriecea  of  tjaauei  to  implanta  and 
ralrified  ayataUine  samplna  grown  in 
vitro  will  also  be  atadied.  In  eddition. 
the  Instrument  will  be  used  in  the 
annual  Dental  Reaeerch  Electron  j 

MIcroecopy  Workshop  to  leach  faculty 
and  graduate  level  students  the 
principles  of  election  mlcroecopy  and  to 
introduce  them  to  those  related 
techniques  that  they  might  use  in  their 
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research.  Applicstion  received  by 
Commissioner  of  Customs:  December  1. 
1968. 

Docket  number  80-031.  Applicant 
Lehigh  University,  404  Adams  Street, 
Bethlehem.  PA  18015.  Instnunent  Mass 
Spectrometer.  Model  VG  120a 
Manufactiu«r.  VG  Isotopes,  Ltd..  United 
Kingdom.  Intended  use:  Studies  of 
samples  of  minerals  and  rocks  that  are 
appropriate  for  K-Ar,  U-He.  fission-Xe. 
and  other  forms  of  noble-gas  dating. 
Experiments  will  be  conducted  to 
determine  the  geological  ages  of 
samples,  and  the  determination  of  the 
aamples'  temperature  histories.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  courses: 
Isotope  Geology  and  Geochemistry. 
Isotope  Thermochronometry,  and  Thesis 
Research.  Application  received  by 
Commiaaloner  of  Customs:  December  5, 
ig6& 

Docket  number  89-032.  Applicant 
Regents  of  the  University  of  California, 
Material  Management  Department 
Riverside,  CA  02521.  Instrum^t  Mass 
Spectrometer,  Model  PRISM  Series  IL 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  use:  The  instrument 
will  be  uaed  to  analyze  iaotopic  ratioa  of 
Deuterium/Hydrogen.  »»C/»*C 
»»N/>«N,  ••0/»»0,  «'0/»«Oand 
*«S/*'S  in  exceedingly  small  samples  of 
neatly  all  important  earth  materials. 
Application  received  by  Commissioner 
of  Customs:  December  6, 1988. 

Docket  number  89-033.  Applicant 
Purdue  University.  West  Lafayette.  IN 
47907.  Instrument:  Mass  Spectrometer 
and  Data  System.  Model  MS-25. 
Manufacturer  Kratos,  United  KingdonL 
Intended  use:  The  instrument  tvill  be 
used  for  studies  of  a  wide  variety  of 
chemical  substances  synthesized  or 
isolated  from  natural  sources.  The 
expermients  which  will  be  performed 
will  include:  high  resolution  mass 
analysis,  elemental  composition 
determination,  low  resolution  mass 
spectral  analysis,  linked-scan  MS/MS 
analjrsis.  gas  diromatography/mass 
spectrometry  analysis,  electron  and 
chemical  ionization  analysis,  fast  atom 
bombardment  ionization  and  liquid 
chromatography/mass  spectrometry 
analysis.  These  analyses  will  be 
conducted  to  determine  the  elemental 
oompoaition  and  diemical  structures  of 
these  substances.  In  addition,  the 
inatrument  will  be  used  for  educational 
purpoaea  in  the  oouraes:  Analytical  and 
Clinical  Chemistry.  Advanced  Medical 
Chemiatry  Analysis  and  Advanced 


Topics  in  Mass  Spectrometry. 

Application  received  by  Commissioner 

of  Customs:  December  7, 1988. 

FkankW.Craai. 

Director,  Statutory  Import  Programs  Staff. 

PH  Doc  80-2216  FUed  l-SO-W:  8:45  am] 


wonioMMHWi  iMcwofi  on  uppacaiiona 
for  Duty-ftaa  Entry  of  Scientific 
InatnNMnls;  NASAttohneon  Space 
Cantar.olaL 

This  is  a  dedaion  consolidated 
pursuant  to  section  6(c)  of  the 
Educational  Scientific  and  Cultural 
Materiala  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  ajn.  and  SKX)  pjn.  in  Room  2841, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  number  88-274.  Applicant 
NASA-Johnson  Space  Center,  Houston. 
TX  77058.  Instrument  Gas  Isotope  Ratio 
Mass  Spectrometer,  Model  MAT  251 
EM.  Manufacturer  Finnigan  MAT.  West 
Germany.  Intended  use:  See  notice  at  53 
FR  39494.  October  7, 198a  Reasons  for 
this  decision:  The  foreign  article 
provides  automated  precision  analysis 
of  small  sample  size  (0.03ft  Mole  COt 
with  a  precision  of  04)06%). 

Docket  number  87-048R.  Applicant 
University  of  Illinois,  Urbana,  IL  61801. 
Instnunent  Cryostat  System  for 
Mossbauer  Spectrometer.  Manufacturer 
Technology  Systems  Ltd.,  United 
Kingdom.  Intended  use:  See  notice  at  51 
FR  448825,  December  12, 1986.  Reasons 
for  this  decision:  The  foreign  article 
provides  a  minimum  source-detector 
distance  of  8  inches. 

Docket  number  88-148.  Applicant: 
National  Aeronautics  and  Space 
Administration,  Pasadena,  CA  91109. 
Instrument  Black  and  White  Recorder 
and  DEC  Unibus  Controller,  Model  FIRE 
240  LBR.  Manufacturer  MacDonald 
Dettwiler  Technologies.  Inc..  Canada. 
Intended  use:  See  notice  at  53  FR  22684, 
June  17. 1988.  Reasons  for  this  decision: 
The  foreign  article  provides  recording  of 
data  at  8  bits  per  pixel  with  an  output  of 
10  bits  and  is  able  to  record  up  to  16  000 
pixels  by  16  000  lines. 

Docket  number  87-140R.  Applicant 
Rutgers  University,  New  Brunswick.  NJ 
08903.  Instrument  Magnetic  Field- 
Sensor  Coil  Eye  Movement  Monitoring 
Instrument  Model  300a  Manufacturer 
Skalar  Instrumenten  B.V.,  The 
Netherianda.  Intended  use:  See  notice  at 
52  FR  1222a  April  15, 1987.  Reasons  for 
this  decision:  The  foreign  instrument 
provides  alignment  fixtures  for 


consistent  head  positioning  and  a 
supplementary  set  of  field  coils  to 
permit  calibration  with  the  head  in 
place. 

Docket  number  88-013R.  Applicant: 
Yale  University,  New  Haven  CT  06520. 
Instrument  Electron  Spectrometer 
System,  Model  ELS-22.  Manufacturer 
Leybold-Heraeus,  West  Germany. 
Intended  use:  See  notice  at  52  FR  2378a 
December  9, 1987.  Reasons  for  this 
decision:  The  foreign  instrument 
provides  analyzer  rotation  of  0  to  90* 
and  a  background/peak  intensity  >nr* 
of  the  main  peak  intensity. 

Docket  number  88-099.  Applicant: 
Miami  University,  Oxford.  OH  45056. 
Instrument  Spectrophotometer,  Model 
RA-401.  Manufacturer  Otsuka 
Electronics  Co..  Ltd.,  Japan.  Intended 
use:  See  notice  at  53  FR  9959,  March  28. 
1988.  Reasons  for  this  decision:  The 
foreign  instnunent  provides  a  spectral 
range  of  200nm-800nm,  a  spectral 
scanning  rate  of  Iscan/lmsec  with  a 
scanning  interval  of  0-1  sec 

Docket  number  88-lllR.  Applicant 
National  Aeronautics  and  Space 
Administration,  Hampton,  VA  23665- 
5225.  Instinunent  FT-IR 
Spectrophotometer.  Manufacturer 
BOMEM,  Inc  Canada.  Intended  use: 
See  notice  at  53  FR  15102,  April  27. 1988. 
Reasons  for  this  decision:  The  foreign 
instrument  provides  an  unapodized 
resolution  of  0.05 «""'. 

Docket  number  88-121R.  Applicant 
Marine  Science  Program.  Chapel  Hill. 
NC  27599.  Instrument  Five  Radon  Gas 
Detectors,  Model  PMT-TEL 
Manufacturer  Pylon  Electronics. 
Canada.  Intended  use:  See  notice  at  53 
FR  15103.  April  27, 1988.  Reasons  for  this 
decision:  The  foreign  instrument  allows 
in  situ  measurements  and  is  capable  of 
detecting  radon  gas  levels  as  low  as 
a025pCi/l. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
'  being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
FmkW.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  8»-2217  Filed  1-30-8S:  8:45  im| 
aiLUNQ  oooe  ssw-oa-M 
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App»ca<lona  fof  Duty-yr—  Entry  of 
■CMiiuiw  BMU iMnamSi  ^wmwfnwwu 
State  Unlveratty  elil 

Purauaot  to  Mction  6(c)  of  the 
EducationaL  Sdvntiflc  and  Cultural 

Materials  Importation  Act  of  1986    

(Public  Law  8B-461: 80  Stat.  807;  16  C7R 
301).  w«  Invite  oonunenta  on  the 
question  of  whether  instruments  of 
eqaivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  an  intended  to  be  used, 
are  being  manufactured  in  the  United 
Slates. 

Comments  must  comply  with 
11  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  AM.  and  S.-OO 
P.M.  in  Room  2841.  U.&  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW.  Wsshington.  D.C. 

Docket  number  88-280.  Applicant: 
The  Psnnsylvanie  State  University. 
Materials  Research  Laboratory. 
Univereity  Parlu  PA  18802.  Instrument: 
Two  (2)  CtyUl  Growth  Pulling  Heads. 
Manufacturer.  Crystalox.  Ltd..  United 
Kingdom.  Intended  use:  The  instrument 
will  be  used  in  a  single-crystal  fiber 

fiuller  for  studies  of  a  wide  and  diverse 
amily  of  ferric  oxide  crystals.  The 
experiments  axe  Intended  to  give 
fundamental  information  concerning  the 
materials*  properties,  and  the  feasiblUty 
of  their  use  in  a  variety  of  sensor  and 
transducer  sppHcations.  In  addition,  the 
instrument  will  be  used  as  a  tool  for 
graduate  students  to  complete  the 
research  portion  of  their  degree 
requirements.  Application  received  from 
Commisslonef  of  Customs:  December  11. 
1988. 

Docket  number  80-034.  Applicant 
Veterans  Administration.  Lakeside 
Medical  Center  .  333  East  Huron. 
Chicago,  ILeoeil.  Instrument:  Electron 
Microscope.  Model  H-800-3. 
Manufacturer  Nissei  Sangyo  America, 
inc.,  lapen.  intended  use:  The  article  is 
intended  to  be  used  for  biological/ 
biomedical  research,  specifically 
examination  of  cells,  cell  fractions, 
viruses,  macromolecules  etc.  Examples 
of  the  studies  which  will  be  conducted 
include:  (a)  Quantitative  and  qualitative 
ultrastructural  studies  of  polyamine 
dependent  cellular  transport  processes, 
(b)  ultrastructural  studies  of  Mallory 
body  formation  in  alcoholic  livers,  both 
animal  models  and  human  autopsy 
specimens,  (c)  ultrastructural  studies  of 
heparin  granule  ralease  from  human 
mast  cells  foUowiag  a  variety  of  allergic 
stimuli,  (d)  distribution  of  antigens  on 
the  surface  of  cencer  cells,  and  (e) 


distribution  of  actin  fUaoMnts  in  oomeal 
endothehem.  Application  received  from 
Commissionsr  at  Cvstomr  December  11. 
1988. 

Docket  Qumber  80-036.  Applicant 
University  of  Tenaeseee.  Biology 
Consortium.  Knoxville.  TN  379ge-06ia 
instrument:  Scanning  Electron 
Microscope,  Model  S-800.  Manufacturer. 
Hitachi.  Japan.  Intended  uae:  The 
instrument  will  be  used  in  fundamental 
studies  of  ttie  mechanisms  of  electron 
interaction  with  solids  including 
measurements  of  electron  stopping 
powers  and  determination  of  secondary 
and  backscatter  electron  yields.  In 
sddition.  the  instrument  will  be  used  in 
Zoology  8080  "Introduction  to  Electron 
Microscopy",  a  course  which  introduces 
students  to  the  electron  microscope, 
provides  detailed  hands-on  experience 
in  using  the  scanning  electron 
microscope  and  teaclies  the  basics  of 
both  biological  and  inorganic  specimen 
preparation  for  the  SEM.  In  the  course 
Materials  Science  and  Engineering  574 
"Principles  of  Electron  Scattering  and 
Diffraction"  the  Instrument  will  be  used 
to  illustrate  the  fundamentals  of 
electron-beam  solid  interactions  and  the 
technique  of  x-ray  microanalysis. 
Application  received  from 
Commissioner  of  Customs:  December  15. 
1968. 

Docket  number  80-036.  Applicant 
University  of  Miami.  Department  of 
Civil  and  Architectural  Engineering.  P.O. 
Box  248294.  Coral  Gables,  i^  33124. 
Instrument  Digital  ControUen. 
Manufacturer  CDS  Instruments  Ltd.. 
United  Kingdom.  Intended  use:  The 
instrument  will  be  used  for  studies  of 
the  strength  and  deformation 
characteristics  and  failure  mechanisms 
as  s  function  of  effective  stresses,  time 
and  stress  history  of  soil  under  static 
and  dyn«mic  load.  Investigations  will  be 
conducted  to  evaluate  the  soil  behavior 
under  a  variety  of  conditions  and 
develop  a  unique  constitutive  model  of 
soil  b^iavior.  In  addition,  the  instrument 
will  be  used  for  the  courses:  Soil 
Mechanics  Laboratory.  Advanced  Soil 
Mechanics  Laboratory,  and 
Ceomechanics  to  imdsntand  and 
predict  soil  behavior.  Application 
received  from  Commissioner  of 
Customs:  Decembr  16, 1988. 

Docket  number  80-037.  Applicant 
Univereity  of  California.  Lawrence 
Livemore  National  Laboratory,  P.O. 
Box  5012.  L-86a  Uvennore.  CA  94550. 
Instrument  Universal  Streak  Camera. 
Model  C-2830  tvith  Accessories. 
Manufactiirer  Hamamatsu  Photonics, 
japan.  Intended  use:  The  instrument  will 
be  used  to  characterixe  fast  optical 
pulses  with  a  1  to  20  picosecond  pulse 


duration  and  wavetengths  from  1053nM 
to  351nM.  Applicatioo  received  from 
Commissioner  of  Customs:  December  19. 
1968. 

Docket  number  80-038.  Applicant 
University  of  Nevada.  Desert  Research 
Institute,  7010  DandinI  Boulevard.  Reno, 
NV  89512.  Instrument  Time  Domain 
Electromagnetic  Groimd  Conductivity 
Meter.  Model  Protem  I  and  II. 
Manufacturer  Geonics  Ltd..  Canada. 
Intended  use:  The  instrument  will  be 
used  to  investigate  geologic  formations 
at  depths  less  dian  100  metera  with  the 
objective  of  developing  new  methods  for 
detecting  the  location  of  groundwater. 
Application  received  from 
Commissioner  of  Customs:  December  19. 
1968. 

Docket  number  89-039.  Applicant 
Associated  Univarsitiee.  Inc^ 
Brookhaven  National  Laboratory. 
Medical  Deftartasent  30  Bell  Avenue, 
Upton,  NY  11973.  Instrument: 
Cytogenetic  Scanning  Analyzer  System. 
Model  Cytoscan.  Manufacturer  Image 
Recognition  Systems,  United  iCingdom. 
Intended  use:  The  instrument  will  be 
used  for  studies  of  human  blood  cells  to 
determine  chromosome  aberrations 
indicated  as  casual  in  baseline  cancera. 
Application  received  from 
Commissioner  of  Customs:  December  19. 
1968. 

Docket  number  8e-04a  Applicant: 
Department  of  the  Interior.  U.S. 
Geological  Survey.  Western  Region,  345 
Middlefield  Road.  MS-28S.  Menio  Park 
CA  94025.  Instrament  Mass 
Spectrometer.  Model  MAT  281. 
Manufacturer  Finnigan  MAT,  West 
Germany.  Intended  use:  The  instrument 
will  be  used  to  determine  isotopic  ratios 
in  geologic  samples  of  rocks  and  various 
minerals  from  those  rocks.  The  mineral 
types  include  zircon,  roonazite.  apatite, 
feldspars,  pyroxenes,  amphiboles  and 
micas.  Isotopic  ratios  are  measured  to 
determine  an  absolute  geologic  age  for 
the  rocks  and  minerals  analyzed  and/or 
to  underatand  more  about  the  parts  of 
the  earth  from  which,  or  processes  by 
which,  the  rocks  and  minerals  were 
produced.  Application  received  from 
Commissioner  of  Customs:  December  20. 
1988. 

Docket  number  89-041.  Applicant 
Franklin  and  Marehall  College,  P.O.  Box 
3003,  Lancaster.  PA  17804-3003. 
Instrument  Thermal  Demagnetizer, 
Model  MMTDL  Msnufacturer  Magnetic 
Measurements.  United  Kingdom. 
Intended  Use:  The  instnunent  will  be 
used  to  study  rodis  and  archaeological 
materials.  Both  thermal  demagnetization 
and  paleointenaity  experiments  will  be 
conducted  with  the  objective  of 
underatanding  the  ferromagnetic 


minerals  that  these  materials  contain, 
the  physical  mechanism  by  which  these 
materials  become  magnetized,  in 
addition,  the  instrument  will  be  used  in 
the  course  Geology  337 — Solid-Earth 
Geophysics  and  Geology  490 — 
independent  Study,  Application 
received  from  Commissioner  of 
Customs:  December  22, 1988. 

Docket  number  89-042.  Applicant 
USDA/ARS.  Children's  Nutrition 
Center.  1100  Bates  Street.  Suite  7088, 
Houston,  TX  77030.  Instrument:  Gas 
Isotope-Ration  Mass  Spectrometer, 
Model  PRISM.  Manufaturen  VG 
Instruments,  Ina,  United  Kingdom. 
Intended  use:  The  instrument  will  be 
used  for  the  investigation  of  the  ftotopic 
abundances  of  hydrogen,  carbon, 
nitrogen  and  oxygen  in  plasma,  urine, 
saliva,  breast  miUc,  amino  acids  and 
cholesterol. 

The  objectives  of  the  investigations 
are  (a)  To  define  the  energy  cost  of 
pregnancy  and  lactation  by 
measurements  of  total  energy 
expenditure  and  changes  in  body 
composition  using  the  doubly-labeled 
water  method  (b)  to  determine  the 
energy  requirement  for  optimal  growth 
and  development  in  infants  by 
measurements  of  total  energy 
expenditure,  changes  in  body 
composition,  and  milk  volume  intakes 
using  the  doubly-labeled  water  method, 
(c)  to  determine  intestinal  maturation  by 
measurements  of  oxidation  and 
malabsorption  of  ^  labeled  substrates 
using  'K^Oi  breath  tests,  and  (d]  to 
understand  the  metabolism  of  fatty 
acids,  amino  acids,  and  cholesterol  by 
measurements  of  the  fractional  turnover 
rats  of  these  metabolites  in  blood  or 
breast  milk.  Application  received  from 
Commissioner  of  Customs:  December  23, 
1968. 

Docket  number  80-043.  Applicant: 
Duke  University,  Botany  Department 
Durham,  NC  27706.  Instrument:  Mass 
Spectrometer,  Model  SIRA  Series  II. 
Manufacturer  VG  Isogas.  United 
Kingdom.  Intended  use:  The  instrument 
will  be  used  for  analysis  of  C.  N.  O,  H 
metabolism  in  plants  using  natural 
abundance  isotope  composition. 
Application  received  from 
Commissioner  of  Customs:  December  27, 

igsa 

Docket  number  89-044.  Applicant: 
The  Connecticut  Agricultural 
Experiment  Station.  123  Huntington  St., 
P.O.  Box  1106  New  Haven.  CT  06504. 
Instrument  Mass  Spectrometer,  Model 
Concept  IS.  Manufacturer  Kratos 
Analytical,  United  Kingdom,  intended 
use:  The  instrument  will  be  used  for  the 


investigation  of  methods  of  analysis  of 
dioxins  and  furans.  Application  received 
from  Commissioner  of  Customs: 
December  28, 198a 

Docket  number  80-045.  Applicant: 
Texas  A&M,  Electron  Microscopy 
Center,  Biological  Sciences  Bldg.  West, 
Room  123,  College  Station,  TX  77843- 
2257.  Instrument  Scanning  Electron 
Microscope.  Model  J^4-T330A. 
Manufacturer  JEOL  Ltd..  Japan. 
Intended  use:  The  instnmient  will  be 
used  for  a  variety  of  studies  of  insects, 
plant  tissues,  minerals,  polymers, 
ceramics,  zeolites  and  metal  alloys. 
Application  received  from 
Commissioner  of  Customs:  December  28, 
1988. 

Frank  W.  Creel. 

Director,  Statutory  Import  Programs. 
[FR  Doc.  89-2218  Filed  1-30-89;  8:45  ami 
aaiwa  CODE  asis-oe-n 


Minority  Dualneaa  Devclopinent 
Agency 

Indian  BuainMa  Davetopmant  Center 
Applicationa;  State  of  OMahonui 


r.  Minmity  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMMiv:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Indian  Business  Development  Center 
(IBDC)  Program  to  operate  an  IBDC  for  a 
3-year  period,  subject  to  available  funds. 
The  cost  of  performance  for  the  firat  12 
months  is  estimated  at  $167,580  for  the 
project  performance  period  of  August  1, 
1989  to  July  31. 199a  The  IBDC  will 
operate  in  the  Oklahoma  Statewde 
Area.  The  first  year  cost  for  the  IBDC 
will  consist  of  $167,580  in  Federal  Funds. 

"Hie  funding  instnunent  for  the  IBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institutions. 

The  IBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  estabUfhaent  and 
operatioffof  businesses.  The  IBDC 
program  ii  desired  to  assist  those 
Native  Americtm  owned  businesses  that 
have  the  hi^est  potential  for  success.  In 
order  to  accomplish  this,  MBDA 
supports  IBDC  programs  that  can: 
coordinate  and  broker  public  and 
private  sector  resources  on  behalf  of 
Native  American  individuals  and  firms; 
offer  them  a  fuH  range  of  management 


and  technical  assistance;  and  serve  as  a  ' 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
Native  American  individuals  and  firms; 
the  resources  available  to  the  firm  in 
providing  management  and  technical 
assistance;  the  firm's  proposed  approadi 
to  performing  the  work  requirements 
included  in  the  application;  and  the 
firm's  estimated  cost  for  providing  such 
assistance.  It  is  advisable  that 
applicants  have  an  existing  office  in  the 
geographic  region  for  whidh  they  are 
applying. 

The  IBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
shmild  continue.  Continued  funding  will 
be  at  the  discreticm  of  MBDA  based  on 
such  factors  as  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  dosing  date  for 
receipt  (rf  applications  is  March  3. 1969. 
Applications  must  be  postmarked  on  or 
before  March  3. 1989. 
ADoncW:  Dallas  Regional  Office. 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce,  1100 
Commerce,  Room  7B23,  Dallas,  Texas 
75242-0709.  (214)  767-8001. 

rem  RMTHa  wrowuTioii  contact 

Deselene  Crenshaw.  Business 
Development  Clerk,  Dallas  Regional 
Office  at  the  above  address  and  phone 
number. 

SUPPLEMENTARY  MFOMNATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  am^icable  regulations  can  be 
obtained  at  the  above  aditaess. 

11.801    American  Indian  Program 
(AIP) 
(Catalog  of  Federal  Domestic  Assistance) 

A  pre-lwd  conference  will  be  held  in 
Dallas  on  February  17, 1989  at  l.-OO  p.m. 
Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  above. 

Additional  RFA  will  be  available  at 
the  conference  site. 
Victor  M.  Casaw, 

Deputy  Regional  Director.  DaJka  Regional 
Office. 

Date:  (anuary  20. 1989. 

Section  B— Pnqect  Specifications 

(To  be  completed  by  the  Regional 
Offices) 
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PR0JE3CT  IDElinFICAriON 


1.  Program  NuntMr  and  Titl«t     11.801  Amarlcan  Indian  Business  Devvlcpment 

2.  Projsct  Namst     01tla,homa IBDC 


3.     Projsct  IdsntiCicstion  Number i 


(Geographic  Arss  or  SMSA 


r 


06-10-89010-01 


PROJECT  DURAXION 


1.  Budget  Period  (Check  One)s 

2.  Project  Start  Date: 

3.  Project  End  Date: 

4.  Project  Duration  (Months) t 


First 


Second 

August  1.  1980' 


X 


Third 


July  31.  1990 


Twlve 


PROJECT  QD6T 


1.  Required  Federal  Funding  Level:    $ 

2.  Minimun  Non-Federal  Contribution:  $ 

3.  Total  Project  Cost:  $ 


167.^80 


167.580 


PROJECT  MINIMUM  PERFORMANCE 'Q3AL  LEVELS 


Ccrabined  Financial  Package 

and  Procurament  Mininua  Goal  Level: 
Hours  of  MfclA  MinijiMR  Goal  Level: 
Number  of  Clients  Minimn  Goal  Level: 


6.1*30.300 


2.200 


127 


OmiER  PROJECT  SPBCIFICATICNS 


Closing  Date  for  SuUnisaion  of  this  Application:   March  3.  1989 


Geographic  Specification:  The  Indian  Business  Development  Center  shall 
offer  assistance  in  the  geographic  area  of: 

state  of  Oklahoma 


Eligibility  Criteria:     There  are  no  eligibility  restrictions  for  this 
project,  except  that  applicants  aust  have  dxxntented  experience  in 


providing  business  development  services  to  American  Indian  businesses  and 
individuals,  and  have  working  relationships  with  organizations  and 
agencies,  and  tribal  govemnents  unique  to  American  Indians.     Eligible 
applicants  may  include  individuals,  non-profit  organizations,  for-profit 
firms,  American  Indian  tribes,  state  and  local  gcverments,  and 
educational  institutions. 

Budget  Period:    The  coifietitive  sward  period  will  be  for  approKimately 
three  (3)  years  consisting  of  three  (3)  separate  budget  periods. 
Psrfonnance  evaluations  will  be  conducted,  and  funding  levels  will  be 
established  for  each  of  three  (3)  budget  periods.    The  IBOC  will  reoeive 
continued  funding,  after  the  initial  ooRftetitive  year,  at  the  discretion 
of  »eOA  based  upon  the  availability  of  funds,  the  IBOC*s  perfomanoe  and 
Agency  priorities. 


|FR  Doc  W-lTSa  Fllwl  1-3O-40:  KM  ami 
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Oevelopinent  Center 
ef  Mmv  Meiioo 


AppWf  ittone. 

lanuary  2a  1910. 
AOCNCV:  MiBority  Business 
Development  Agency.  Commerce. 
action:  Notkc 

tUMMARv:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Indian  BusineM  Development  Center 
(IBDC)  Program  to  operate  an  IBOC  for  a 
3-year  period,  subject  to  available  funds. 
The  cost  of  performance  for  the  first  12 
months  is  estimated  at  $167,580  for  the 
project  performance  period  of  August  1. 
1989  to  July  31. 1990.  The  IBDC  wriU 
operate  in  the  New  Mexico  Statewide 
Area.  The  first  year  cost  for  the  IBDC 
will  consist  of  $187,580  in  Federal  Funds. 

The  fimdiag  instrument  for  the  IBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments.  American  Indian 
tribes  and  educational  institutions. 

The  IBDC  wiU  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  IBDC 
program  is  designed  to  assist  those 
native  American  owned  businesses  that 
liave  the  highest  potential  for  soccess.  In 
order  to  accomplish  this.  MBDA 


supports  IBDC  programs  that  can: 
coordinate  and  broker  public  and 
private  sector  resources  on  behalf  of 
Native  American  idividuals  and  firms; 
offer  them  a  full  range  of  management 
and  technical  assistance:  and  serve  as  a 
conduit  of  information  and  assistance 
regardirtg  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
Native  American  individuals  and  firms; 
the  resources  available  to  the  firm  in 
providing  management  and  technical 
assistance;  die  firm's  proposed  approach 
to  perforsnng  the  work  requirements 
included  in  the  applicatioD:  and  the 
firm's  estimated  cost  for  providing  such 
assistance.  It  is  advisable  that 
applicants  have  an  existing  office  in  the 
geographic  region  for  whidh  diey  are 
applying. 

The  IBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  d  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  satsifactory 
performance,  the  availability  of  fimds. 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
receipt  ol  applications  is  March  3. 1989. 
Applications  must  be  postmarked  on  or 
before  Mardi  3, 1988. 


;  Dallas  Regional  Office. 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce.  1100 
Commerce.  Room  7B23.  Dallas.  Texas 
75242-079a  (214)  767-aOOl. 


I  PON  nnCTHER  MPOMMTION  CONTACT 

Deselene  Crenshaw.  Business 
Development  Cleric  Dallas  R^iional 
Office  at  the  above  address  and  phone 
number. 

SUPPLEMENTARY  MFORMATION: 

Questions  concerning  the  preceding 
information,  ccqries  ci  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.801    American  Indian  Program 
(AIP) 

(Catalog  of  Federal  Domestic  Assistance] 

A  pre-bid  conference  will  be  held  in 
Dallas  on  February  17. 1989  at  liK)  P.M. 
Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  above. 

Additional  RFAs  will  be  available  at 
the  conference  site. 


Vicior  M.  < 

Deputy  R^Shaal  Director,  DaUaa  Regional 

Office. 

Sedkm  B-fto^ad  SpwaficatioM 

(To  be  completed  by  the  Regional 
Offices) 

nUJNS  CODE  S610-«14l 
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3. 


I 


PKXJGcr  immFioo'ioN 


1.  Program  Nunb«r  and  Title: 

2.  Project  Nawi    


3.    Project  I<)«ntific«tion  Nunteri 


11.801  Aawrican  Indian  Bualnaas  Davtlcpwnt 

Nev  Mexico JBDC 

(Gaographlc  Area  or  SMSA) 


06-10-89008-01 


PROJECT  DUMfflCM 


1.  Budget  Period  (Check  One)i 

2.  Project  Start  Oetot 

3.  Project  End  Datet 

4.  Project  Duration  (Months)  t 


First X     Second 

Kuguat  1,  1989 


Third 


Julyair 


PROJECT  COST 


1.  Required  Federal  Funding  Level:         $ 

2.  Ninimm  Non-Federal  Contribution:     $ 

3.  Total  Project  Coat:  $ 


167.^0 
2ZE 


16T.5eo 


PROJECT  MINIMUM  PERPORIANCE  CCAL  LEVELS 


1.  Combined  Financial  Package 

and  Procuraaent  Mininua  Goal  Leveli 

2.  Hours  ot  MfcIA  Miniaaia  Goal  Ltveli 

3.  Number  of  Clients  Miniaui  Goal  Lsveli 


6.'»so.soo 


2'^QO 


J2L 


OnCR  PROJECT  SPBCIFICATIGN5 


March  3.  1989 


1.  Cloeing  Date  for  Subnisaion  of  this  Application:  __ 

2.  Geographic  Specification:  The  Indian  Businesa  Development  Center  shall 
offer  aasistanoe  in  ths  gMgraphic  area  of: 

Stat*,   of   Wgy  Mgrieo ' 


Eligibility  Criteria:     There  are  no  eligibility  restrictions  for  this 
project,  except  that  appHcanu  must  have  dooaaented  experience  in 
providing  busineaa  development  aetvioea  to  American  Indian  businesses  and 
individuala*  and  hava  working  relationshipa  with  organizations  and 
agenciea,  and  tribal  govermenu  unique  to  American  Indians.     Eligible 
applicanta  may  include  individuala,  non-profit  oKganizations,  for-profit 
fine,  American  Indian  tribes,  state  and  local  govemaents,  and 
educational  inatitutiona. 

Budget  Period:    The  cGR^atitive  award  period  will  be  for  approKimately 
three  (3)  yeara  oonaiating  of  three  (3)  separate  budget  periods. 
Farfooaance  evaluations  will  be  conducted,  and  funding  levels  will  be 
establiahed  for  each  of  three  (3)  budget  periods.    The  IBOC  will  receive 
continued  funding,  after  the  initial  conpetitive  year,  at  ths  discretion 


of  leOA  baaed  upon  the  availability  of  funds. 
Agency  priorities. 


the  IBX*s  perfoemanoe  and 


|FR  [)oc.  80-1730  Fllad  1-30-80:  a4S  ami 
)  COM  »«*-tve 


NKHan  Bueineee  Devetopinent  Center 
AppNcationa;  State  of  Nortti  Dekota 

January  20. 1960. 
AeaNCv:  Minority  Business 
Development  Agency.  Commerce. 
AcnoN:  Notice. 


:  The  Minoritv  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  appHcations  under  its 
Indian  Business  Development  Center 
(IBDC)  Program  to  operate  an  IBDC  for  a 
3-year  period,  subject  to  available  funds. 
The  cost  of  performance  for  the  first  12 
months  is  estimated  at  $105,840  for  the 
project  performance  period  of  August  1, 
1989  to  July  31.  igga  The  IBDC  will 
operate  in  the  North  Dakota  Statewide 
Area.  The  first  year  cost  for  the  IBDC 
will  consist  of  $105,840  in  Federal  Funds. 

The  funding  instrument  for  the  IBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institutions. 

The  IBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  IBDC 
program  is  designed  to  assist  those 
Native  American  owned  businesses  that 
have  the  highest  potential  for  success.  In 


order  to  accomplish  this,  MBDA 
supports  IBDC  programs  that  can: 
coordinate  and  broker  public  and 
private  sector  resources  on  behalf  of 
Native  American  individuals  and  firms: 
offer  them  a  full  range  of  management 
and  technical  assistance:  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
Native  American  individuals  and  firms; 
the  resources  available  to  the  firm  in 
providing  management  and  technical 
assistance;  the  firm's  proposed  approach 
to  performing  the  work  requirements 
included  in  the  application;  and  the 
firm's  estimated  cost  for  providing  such 
assistance.  It  is  advisable  that 
applicants  have  an  existing  office  in  the 
geographic  region  for  which  they  are 
applying. 

The  IBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
receipt  of  applications  is  March  3, 1989. 


Applications  must  be  postmarked  on  or 
before  March  3, 1989. 


;  Dallas  Regional  Office, 
Minority  Business  Development  Agency. 
U.S.  Department  of  Commerce,  1100 
Commerce,  Room  7B23,  Dallas,  Texas 
75242-0790,  (214)  767-8001. 

FOR  FURTHER  MFORMATION  CONTACT: 

Deselene  Crenshaw,  Business 
Development  Clerk.  Dallas  Regional 
Office  at  the  above  address  and  phone 
number. 

SUPPLaiENTARY  information: 

Questions  concerning  the  preceding 
iiiformation,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.801  American  Indian  Program  (AIP) 
(Catalog  of  Federal  Domestic  Assistance) 

A  pre-bid  conference  will  be  held  in 
Dallas  on  February  17. 1989  at  IM)  p.m. 
Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  above. 

Additional  RFAs  will  be  available  at 
the  conference  site. 
Victor  M.  Casaus, 

Deputy  Regional  Director,  Dallas  Regional 
Office. 

Section  B — Project  Spedfications 

(To  be  completed  by  the  Regional  DfTices) 

BIUJNQ  CODE  aSW-tl-IU 


BEST  COPY  AVAILABLE 
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PROJECT  IDENnFIOO'ION 


1.  Program  Nunb«r  «nd  Titl«s     11.801  Aiiwrlcan  Indian  Business  Development 

2.  Project  Umtmt     Rorth  Dakota ibx 

(Geograpnic  Area  or  SMSA) 


3.     Project  Identification  tKiinber: 


08-10-89009-01 


PROJECT  DURAnON 


1.  Budget  Period  (Check  One): 

2.  Project  Start  DeUt 

3.  Project  End  Date: 

4.  Project  Duration  (Months): 


First X,    Second    ^^^    Thinj 

3Su«u8t  1,  193y 


July  31,    l<y?0 


Twelve 


PROJECT  COST 


1.  Required  Federal  Funding  Level: 

2.  Minijiun  Non-Federal  Contribution: 

3.  Total  Project  Cost: 


$ 


105,81*0 


$m;m 


PROJECT  MINIMUM  PERFORMANCE  CCAL  LEVELS 


1.  Canbined  Financial  Package 

and  Procunment  Minimjn  Goal  Level: 

2.  Hours  at  MfcIA  Minimm  Goal  Level: 

3.  Number  of  Clients  HininLn  Goal  Level: 


$    tt.OT't.OOO 


1735? 


79 


OniER  PROJECT  SPBCIFICAIIGNS 


1.  Closing  Date  for  Submission  of  this  Application: 


March  3,   1939 


2.     Geographic  Specification:     The  Indian  Business  Development  Center  shall 
offer  assistance  in  the  geographic  area  of: 

State  of  north  Dakota 


Elic^lbility  Criteria:     There  are  no  eligibility  restrictions  for  this 
project «  except  that  applicants  must  have  docmented  experience  in 
providing  business  development  services  to  American  Indian  businesses  and 
individuals,  and  have  %«orking  relationships  with  organizations  and 
agencies,  and  tribal  governments  unique  to  American  Indians.     Eligible 
applicants  may  include  individuals,  non-profit  organizations,  for-profit 
firms,  American  Indian  tribes,  state  and  local  go/emnents,  and 
educational  institutions. 

Budget  Period:     The  competitive  award  period  will  be  for  approximately 
three  (3)  years  consisting  of  three  (3)  separate  budget  periods. 
Performance  evaluations  will  be  conducted,  and  funding  levels  will  be 
established  for  each  of  three  (3)  budget  periods.     The  IBDC  will  receive 
continued  funding,  after  the  initial  cotqpetitive  year,  at  the  discretion 
of  HBDA  based  upon  the  availability  of  funds,  the  IBK's  performance  and 
Agency  priorities. 


(PR  Doc  a»-1740  Pilfld  l-3(V-«0;  8:45  ■m) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AQREEMENTS 


MimQuncainem  vi 

Certain  Cotton  and 
Texifle  Products 

im 


Leveltfor 
Ida 

or 


January  2S,  1989. 

aeSMCY.  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

import  levels  for  the  new  agreement 

year. 


!  OATI:  February  1, 1989. 

MNMATWN  CONTACR 
Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
AppareL  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

SUPPLBMDITANV  MFORMATION: 

AullMritr  Executive  Order  11B51  of  March 
9, 1972,  aa  amended:  Section  204  of  the 
A^cultural  Act  of  1956.  as  amended  (7 
U5.C.  1854). 

A  copy  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  Bangladesh  is  available 
from  the  Textiles  Division.  Bureau  of 
Economic  and  Business  Affairs.  U.S. 
Department  of  State.  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937.  published  on 
November  7. 1968). 
lames  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
January  25. 1989. 
Commissioner  of  Customs 


Department  of  the  Treasury, 
20229 


Washington,  DC 


Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1988: 
pursuant  to  the  Bilateral  Cotton  and  Man- 
Made  Fiber  Textile  Agreement  of  February  19 
and  24. 1988,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  Bangladesh:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 


February  1. 1989.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  begins 
on  February  1, 1989  and  extends  throu^ 
January  31. 1990,  in  excess  of  the  following 
restraint  limits: 

Category  and  twelve-month  restraint  limit 

338/339—674.160  dozen. 
342/642— 222,473  dozen. 
638/639—870.790  dozen. 
645/646-^204,495  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  February  1, 1988  through  January 
31, 1989  shall  be  charged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
Bangladesh. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C(a)(l). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  89-2134  Filed  1-30-89:  8:45  am] 
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Announcement  of  Requests  for 
BNateral  Consultations  with  the 
Ck>vemment  of  Thailand  on  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products 

January  25, 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnOH;  Notice. 

FOR  FURTHER  mFORMATION  CONTACT: 

Ross  Arnold.  International  Trade 
Specialist,  OfHce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  NiFORMATtON: 

Autliority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854):  Article  3  of  the  Arrangement 
Regarding  International  Trade  in  Textiles. 


On  January  1, 1989,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Thailand  regarding  cotton,  wool  and 
man-made  fiber  textile  products  in 
Categories  345. 347/348,  363,  369-D,  445/ 
446, 448  and  635.  produced  or 
manufactured  in  Thailand. 

The  purpose  of  this  notice  is  to  advice 
the  public  that  if  no  solution  is  agreed 
upon  in  consultations  with  Thailand,  the 
Commitee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumptions  of  textile 
products  in  Categories  345,  347/348.  363. 
3e9-D.  445/446. 448  and  635,  produced  or 
manfactured  in  Thailand  and  exported 
during  the  twelve-month  period  which 
began  on  January  1. 1989  and  extends 
through  E)ecember31. 1989,  at  the 
following  levels: 

Category  and  call  levels 

345—183,296  dozen. 

347/346—262.382  dozen. 

363—14,554,325  numbers. 

389-D  (dish  towrls}— 120.524  kilograms. 

445/44&— 15765  dozen. 

448 — ^7,677  dozen. 

635— 67jn7  dozen. 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  «vishlng  to  comment  or 
provide  data  oi  information  regarding 
the  treatment  of  Categories  345. 347/348. 
363.  369-D.  445/446.  448  and  635.  or  to 
comment  on  domestic  production  m 
availability  of  products  included  in 
these  categories,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  James  H.  Babb.  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain.  . 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  reponse  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  pubUc 
which  the  Conrniittee  for  the 
Implementation  of  Textile  Agreement 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreen..int 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
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to  matters  which  oonstituta  "a  foreign 
affair*  functions  of  the  United  State*." 

The  United  State*  remains  committed 
to  nnding  a  aolution  concerning 
Categorie*  345.  347/348.  363.  3fl»-D.  445/ 
440, 448  and  835.  Should  tuch  a  solution 
be  reached  in  consultations  with  the 
Government  of  Thailand,  further  notice 
will  be  pubUshed  in  the  Fwknl 
RMistar. 

All  shipments  of  products  in  Category 
369-0  (dish  towels)  from  Thailand  shall 
continue  to  require  a  360-0  visa  for 
entry  for  consumption  Into  the  United 
States  until  further  notice. 

A  description  of  the  textile  and       , 
apparel  categorie*  in  term*  of  HTS 
number*  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonixed  Tariff  Schedule  of  the 
United  States  (see  Federal  Raglater 
notice  53  FR  44937,  published  on 
November  7, 1988). 
lama  H.  B«bb, 

Chairman,  Committee  for  thu  ImphmentaUon 
of  Textile  Agreement*. 

Thallawl-Maifcat  Stalwisnt 

Cotton  Sweater*— (Category  948) 
lanuary  1988. 

Summary  and  Conclusions 

VS.  importa  of  cotton  (weater*  (Category 
345)  thui  Thailand  raached  183^86  doun 
durins  the  year  ending  October  1988. 16 
percent  almve  the  198J91  dosen  imported  a 
year  earlier.  During  the  first  tea  aioaths  of 
1988,  imports  of  Cal«aary  345  from  Thailand 
reached  163J00  doien.  21  percent  at>ove  the 
135.705  doten  Iroported  during  the  same 
period  in  1987.  and  S  percent  alxive  the  total 
Imported  In  calendar  year  1987. 

The  U.S.  market  for  cotton  sweeten  is 
being  diampled  by  the  sharp  and  snbstantial 
increase  of  imports  from  Tttalland.  This 
market  is  tiueatened  with  even  grsater 
disruption  following  the  expiratioo  of  Dm 
U.&/Thailand  bilateral  agreement  at  the  end 
of  1988.  as  Imports  from  Thailand  can  be 
expected  to  continue  to  grow  rapidly  in  the 
absence  of  restrictions.  Thslland  has  ample 
capacity  to  tncrease  these  shipments  as 
evideaosd  by  the  high  level  of  importa 
alUinad  ia  1985.  At  that  lime  Thailand 
exceeded  its  apparel  group  limit  and  tlie 
subsequent  drop  In  imports  in  part  rcflacled 
the  reduction  in  quota  available  after 
deducting  for  the  amount  of  the 
overshipments.  With  the  group  limit  removed 
and  the  previous  group  overshipments 
already  paid  back,  the  market  disruption  in 
Category  345  threatens  to  become  more 
widespread. 

U.S.  Production.  Import  Penetration  and 
Markets/tare 

U.S.  production  of  cotton  sweaters  peaked 
In  1985  and  has  licen  on  the  decline  ever 
since,  dropping  from  4.883X00  dosen  in  1985 
to  3.32IMXI0  dosen  in  1987.  a  29  percent 
decline.  Production  continued  to  decline  in 
1988,  droppUig  27  percent  ui  the  first  half  of 
1988  comperad  with  the  same  period  in  1987. 


The  year  ending  )une  1988  production  level 
fell  to  2,832,000  dosen.  15  percent  below  the 
calendar  year  19t7  level 

Imports  of  cotton  sweaters  on  the  other 
hand  have  increased  in  every  year  since  1982 
reachii^  a  reoord  level  2.128.185  in  1987. 
Imports  aiore  than  doubled  between  1982  and 
1965  and  increased  another  23  percent 
between  1985  and  1967.  Imports  are  down 
slightly  through  the  Tirst  ten  months  of  1968 
from  the  comparable  1987  record  level  period, 
but  remain  at  the  second  highest  level  ever. 

The  ratio  of  imports  to  domestic  productioo 
increased  34  percenta^s  points,  rising  froas  37 
percent  in  1985  to  71  percent  for  the  year 
ending  June  19e&  The  U.S.  manufacturers' 
siMre  of  the  cotton  sweater  market  fell  from 
73  percent  in  1985  to  61  percent  in  1987.  and 
to  Se  percent  in  the  first  half  of  ige& 

Duty-Paid  Value  and  U.S.  Producers' Price 

Approximately  90  percent  of  Category  345 
imports  from  Thailand  during  the  first  ten 
months  of  1068  entered  under  TSUSA 
numbers  381.4180— men's  cotton  knit 
sweaters,  not  ornamented,  and  384.2850— 
women's  cotton  knit  sweaters  not 
ornamented.  These  sweaters  entered  the  US. 
at  landed  duty-paid  values  below  U.S. 
producers'  prices  for  comparable  sweaters. 


Cotton  Trousers,  Slacks  and  Shorts — 
(Category  347/S48J 

lanuary  1988.  . 

Summary  and  Conclusioas 

U.S.  general  iaq>orts  of  cotton  trousers, 
slacks  and  shorts— Catagoty  347/348— from 
Thailand  reached  262.227  dozen  in  the  year 
ending  Octol>er  1988  and  were  232.532  dozen 
through  the  first  ten  months  of  1966. 
Thailand's  1968  cotton  trouser  shipments  to 
the  U.S.  were  inhibited  because  Thailand 
overahipped  its  1987  limit  and  tlM 
overshipment  was  charged  against  its  1986 
limit.  Thailand's  1988  Specific  Limit  for 
Category  347/348  was  282.382  dozen. 
Thailand's  Category  347/348  imporis 
embargoed  on  December  7, 1988. 

The  U.S.  market  for  cotton  trousers,  slacks, 
and  shorts— Category  347/348  is  being 
disrupted  by  imports  from  Thailand  "Ilris 
market  Is  threatened  with  even  greater 
disruption  following  the  expiration  of  the 
U.S./Thailand  bilateral  agreement  at  the  end 
of  1968.  as  imports  from  'Hiailand  can  be 
expected  to  conlkaie  la  grow  rapidly  in  the 
at)oence  of  restrtaSSBS.  Thailand  Itas  ample 
capacity  to  increase  these  shipments  ms 
evidenced  by  the  fact  that  Thailand 
overshipped  its  1967  Specific  Limit  and  its 
1968  imports  embargoed  in  DecemlMr.  With 
the  specific  limit,  the  group  limit,  and  the 
mechanism  for  paying  t>ack  overshipments 
removed,  the  mariket  disruption  in  Category 
347/340  threatens  to  become  more 
widespread 

US.  Production,  Market  Share,  and  Import 
Penetration 

lis  production  of  cotton  troueer*.  slacks, 
and  shorts  remained  relatively  Oat  between 
1962  and  1066  while  imports  naariy  doubled. 
The  domestic  manufacturers'  share  of  the 
marlcet  dropped  faxxa  75  percent  in  1962  to  61 


percent  in  1986.  U.S.  prodactiop  tncrsassii  in 
1967  reaching  43378,000  dosen  and  then  fell 
during  the  firat  half  of  1988  resulting  in  a  year 
ending  |une  1968  production  level  of 
42.153.000  dozen,  three  percent  below  the 
1987  level  U.S.  imports  reached  a  record 
level  29,132.000  dozen  in  1987. 14  percent 
above  the  1966  level,  and  were  up  another 
five  percent  in  the  first  half  of  1988  over  the 
|anuary-|une  1987  level.  The  domestic 
manufacturers'  share  of  the  market  continued 
to  drop,  falling  (o  60  percent  in  1967  and  58 
percent  for  the  year  ending  |une  1988  The 
domestic  manufacturers'  share  of  the  market 
fell  to  55  percent  in  the  first  half  of  1988  The 
ratio  of  imports  to  domestic  production 
doubled,  increasing  from  33  percent  in  1982  to 
67  percent  in  1987.  The  import  to  production 
ratio  reached  80  percent  in  the  fuvt  half  of 
1968 

Duty-Paid  Value  and  US.  Producers' Price 

The  majority  of  the  Category  347/348 
imports  from  Thailand  during  the  firal  ten 
roooths  of  1988  were  entered  under  TSUSA 
numbers  3818210— men's  and  boys'  cotton 
woven  shorts,  not  ornamented;  381.8240— 
men's  cotton  woven  trousen  and  slacks 
except  those  of  denim  or  corduroy,  not 
ornamented:  384.4724 — women's  and  girls' 
cotton  woven  shorts,  not  ornamented:  and 
884.4786— women's  cotton  woven  trousera 
and  slacks  except  those  of  denhn.  corduroy, 
and  velveteen,  not  ornamented.  These 
garments  entered  the  U.S.  at  landed  duty- 
paid  values  below  U.S.  producers'  prices  for 
comparable  garments. 

Thailand— Maikat  fltslimiat 

Category  383— Cotton  Tow^  _^ 

January  1980. 

Summary  and  Conclusions 

U.S.  imports  of  cotton  towels— Category 
363 — from  Thailand  «vere  15J  miliioo  units 
during  the  year  ending  October  1968  neariy 
double  the  8.S  milhon  units  imported  a  year 
earlier.  Thailand  is  the  third  largest  supplier; 
snd  the  largest  uncontrolled  supplier, 
accounting  for  eleven  percent  of  the  total 
imports  in  the  year  ending  October  1968 
During  the  first  ten  months  of  1988  imports 
from  'Thailand  were  13.5  million  units,  up  62 
percent  from  the  8.3  million  units  imported  a 
year  earlier. 

The  U.S.  market  for  cotton  towels  is  being 
disrupted  by  the  sharp  and  substantial 
increase  of  imports  from  Thailand.  With  the 
expiration  of  the  bilateral  agreement  at  the 
end  of  1988  restraints  on  these  imports  in 
effect  during  the  latter  half  of  1966  are  no 
longer  in  place.  In  the  absence  of  these 
restraints,  the  rapid  import  growth  in 
Category  363  from  Thailand  is  expected  to 
continue. 

US  Production.  Market  Share,  and  Import 
Penetration 

Between  1962  and  1087  US  production  uf 
cotton  towels  fluctuated,  increasing  in  some 
years  and  declining  in  other  years.  U.S. 
production  increased  to  580.7  million  units  in 
1987  but  dropped  five  percent  in  the  firat  half 
of  1988.  U.S.  imparts  on  the  other  hand  have 
increased  in  every  year  aince  1962  reaching  a 
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record  level  132.4  million  uniU  in  1987.  U.S. 
coMon  towel  taaports  continue  to  increase 
through  the  first  ten  months  of  1988  rising 
seven  percent  above  the  January-October 
1987  level  The  import  to  production  ratio 
increased  six  percentage  points,  increasing 
from  18  percent  in  1982  to  24  percent  in  1987. 
The  ratio  increased  another  3  percentage 
points  in  the  first  half  of  1988  rising  to  27 
percent  The  U.S.  manufacturers'  share  of  the 
cotton  towel  market  declined  faYmi  85  percent 
in  1982  to  81  percent  in  1987,  and  to  79 
percent  in  the  first  half  of  1908. 

Duty  Paid  Unport  Values  and  US  Producer's 
Prices 

Apptoodmalely  98  percent  of  Category  363 
cotton  teny  towel  imports  fron  Thailand 
enter  aader  TSUSA  Nos.  3681986  and 
366J4601  inese  towels  sre  being  entered  at 
duty-paid  landed  vahies  well  below  US. 
producer  prices  for  comparable  towels. 

Thsiland    Marital  Stataaaam 

Category  389  PI— Cotton  Dish  Towels 
lanuaiy  1980. 

Summary  and  Conclusions 

United  States  imports  of  cotton  dish 
towels— Category  388  PL— from  Thailand 
were  337  tfaoinand  pounds  (207  thousand 
dozen)  during  the  year  endhig  October  1968 
double  tfie  164  thousand  pounds  (158 
thousand  dosen)  imported  a  year  earlier. 
During  the  fint  ten  months  of  1966,  Imports 
from  Thailand  reached  304  thousand  pounds 
(190  thousand  doaan),  more  than  tloee  times 
the  amount  imported  during  die  same  period 
of  1987. 

The  U.S.  market  for  cotton  dish  towels  is 
being  disrupted  by  die  sharp  and  substantial 
increase  of  imparts  from  Thailand.  With  the 
expiration  of  the  bilateral  agreement  at  the 
end  of  1988  restraints  on  tlwse  inports  ia 
effect  during  the  latter  half  of  1966  are  no 
longer  in  place.  In  the  abaanoa  of  these 
restraints,  tiw  rapid  import  growth  in 
Category  363  from  Thailand  is  expected  to 
continue. 

US.  Production,  Market  Share,  artd  Import 
Penetration 

U.S.  production  of  cotton  dish  towels 
declined  frtm  8.1  millioa  dozen  in  1984  to  68 
million  la  1865,  a  decrease  of  19  percenL 
Production  partially  recovered  in  1988, 
reaching  7.3  million  dozen,  but  fell  again  in 
1987  to  a  level  of  5.2  million  dozen.  28  percent 
below  the  1986  level  and  38  percent  below 
the  1964  level.  During  the  first  half  of  1988. 
production  dropped  31  percent  briow  the 
level  in  the  comparable  period  of  1987. 

U.S.  imporU  of  Categoy  360  Pt  cotton  dish 
towels  from  all  sources  have  been  on  the  rise 
since  1984,  reaching  a  record  level  10.5 
million  dozens  ia  1987.  an  increase  of  51 
percent  over  the  1964  level.  During  the  first 
ten  months  of  1968  imports  of  cotton  dish 
towels  were  op  one  percent  over  the 
comparable  period  in  1087. 

The  ratio  of  imports  to  doowstic  production 
more  than  doabled  between  1964  and  1987. 
increasing  from  65  percent  in  1964  to  202 
percent  in  1967.  The  ratio  increased  another 
32  percent,  reaching  266  percent  daring  the 
first  half  of  1988 


The  U.S.  producera'  share  of  the  market  for 
domestically  produced  and  imported  cotton 
dish  towab  decHned  in  every  year  since  1984. 
falling  fcoas  54  percent  in  1984  to  33  percent  in 
1967.  The  U.8.  producers'  share  continued  its 
decline  during  the  first  half  of  1968  dropping 
to  27  percent 

Import  Values 

Daring  0ie  period  January-August  1988  60 
percent  of  Tlwiland's  Category  389  Pt  cotton 
disk  towel  imports  entered  under  TSUSA  No. 
368.1720,  cotton  teny  dish  towris.  The  duty- 
paid  landed  valoes  of  Categofy  368  PL  dish 
towels  frtMn  Thailand  are  well  below  the  US 
producera'  prices  for  comparaUe  dish  towels. 

ThaUand— Markal  Statanent 

Wool  Sweaters— (Category  44S/448J 

January  1980. 

Summary  and  Conclusions 

U.S.  imports  of  wo<ri  sweaters  (Category 
445/44(9  froat  Thailand  reached  12.408  dozen 
during  the  year  ending  October  1988, 21 
percent  above  the  lft263  dosen  irapMted  a 
year  eariier.  During  the  fint  ten  months  of 
1988  imports  of  %vool  sweeten  (Category 
445/446)  from  Thailand  reached  11,884  dozen, 
32  percent  increase  above  the  8979  dozen 
imported  during  the  same  period  of  1967  and 
25  percent  above  the  total  imported  in 
calendar  year  1987. 

The  US,  asaiket  for  wool  sweatera 
(Category  445/446)  is  being  disrupted  by 
imports  from  Thailand.  This  maricet  is 
threatened  with  even  greater  disruption 
following  die  expiration  of  the  U.S./Thailand 
bilateral  a^eement  at  the  end  of  1988,  as 
imports  from  Thailand  can  be  exfected  to 
continue  to  grow  rapidly  in  the  absence  of 
restrictions.  Thailand  has  ample  capacity  to 
hMavase  these  shipments  as  evidenced  1^  the 
hi^  level  of  inqwrts  sttained  in  1968  With 
the  specific  llniiL  the  group  limit  and  other 
agreement  ssechanisms  removed,  the  market 
disruption  in  Category  445/446  threatens  to 
become  more  widespread. 

US.  Productioo,  Market  Share,  and  Import 
Penetration 

JJ.S.  production  of  wool  sweatere  (Category 
445/448)  has  been  on  the  decline  since  1962. 
falling  from  1.7420)0  dozen  in  1962  to  628000 
dozen  in  1987,  a  84  percent  decline. 
Production  in  the  first  half  of  1986  dropped  20 
percent  t>elow  the  January-June  1987  level 
Wool  sweater  imports  increased  from 
2.582.000  dozen  in  1982  to  3.185,000  in  1987.  a 
23  percent  increase.  The  domestic 
manufacturen'  share  of  the  wool  sweater 
market  declined  by  60  percent  falling  from  40 
percent  in  1962  to  16  percent  in  1987.  The 
domestic  manufacturen'  share  continued  to 
fall  in  the  year  ending  June  1988  The  ratio  of 
imports  to  domestic  production  increased 
nearly  three  and  one-half  times,  increasing 
from  146  percent  in  1962  to  500  percent  in 
1987.  The  import  to  production  ratio  reached 
517  percent  in  the  year  ending  June  1988. 

Duty -Paid  Value  and  US  Producers' Price 

Approximately  95  percent  of  Category  445/ 
446  inq>otts  from  Thailand  during  the  first  ten 
months  of  1988  entered  under  TSUSA  number 
381.7630 — men's  wool  knit  sweaters,  valued 


over  5  U.S.  doUare  per  pound,  not 
ornamented:  and  384.6371 — women's  wool 
knit  sweatera,  other  than  cashmere,  valued 
over  5  U.S.  dollan  per  pound  not 
ornamented.  Approximately  28  percent  of 
Thailand's  shipments  under  TSUSA  381.7630 
entered  at  an  average  landed  duty-paid  value 
of  212.45  U.S.  dollan  per  dozen,  while 
approximately  72  percent  entered  at  110a9 
U.S.  dollan  per  dozen  on  average.  These 
sweaters  entered  the  US  at  landed  duty-paid 
values  below  U.S.  prodacers'  prices  for 
comparable  sweaters. 

Tliailand-Maiket  StataisMBt 

Women 's  and  Girls'  Wool  Trousers.  Slada. 
and  Shorts  (Category  448) 

January  1968 

Summary  and  Conclusions 

US.  imports  of  women's  and  girls'  wood 
trousers,  slacks,  and  shorts  (Category  448) 
from  Thailand  reached  7,677  dozen  during  the 
year  ending  Octot>er  1968  40  percent  above 
the  5,496  dozen  imported  a  year  earlier. 
During  the  firat  ten  months  of  1988  Category 
448  from  Thailand  reached  7.182  dozen.  35 
percent  above  the  5345  dozen  imported 
during  the  same  period  in  1087  and  23  percent 
above  the  total  imported  in  calendar  year 
1987. 

The  U.S.  market  for  women's  and  girls' 
wool  trousers,  sladcs.  and  shorts  (Category 
448)  is  t>eing  disrupted  by  imports  fat>m 
Thailand  This  market  is  threatened  with 
even  greater  disruption  following  the 
exfuration  of  the  U.Sw/Thailand  bilateral 
agreessent  at  the  end  of  1988  as  imports  fivm 
Thailand  can  be  expected  to  contimie  to  grow 
rapidly  in  the  absence  of  restridkins. 
Thailand  has  siafie  capacity  to  increase 
these  shipments  as  evidenced  by  the  fai^ 
level  of  imports  attained  in  1988  With  the 
designated  consultation  level  the  group  limit 
and  otitei  agreement  mechanisms  removed, 
the  market  disruption  in  CatagsB)r446 
threatens  to  become  more  widespread. 

US.  Production,  Market  Share,  and  Import 
Penetration 

US  production  of  womoi's  and  girls'  wood 
trousers,  sladcs,  and  shorts  has  been  on  the 
decline  since  1982  falliixg  fitmi  8K.000  dozen 
in  1982  to  611,000  dozen  in  1987,  a  31  percent 
decline.  Production  in  the  fint  half  of  1988 
was  down  21  percent  from  the  Janaary-June 
1987  level.  Women's  and  giris'  wool  trouser. 
slack,  and  short  imports  (Category  448]  more 
than  doubled  between  1962  and  1987, 
increasing  from  129,000  dozen  in  1982  to 
291,000  dozen  in  1987.  Imports  through  the 
firat  ten  months  of  1968  reached  318000 
dozen,  13  percent  above  the  January-October 
1987  level.  The  domestic  manufacturen' 
share  of  the  women's  and  girls'  wool  trouser. 
slack,  and  short  market  declined  from  87 
percent  in  1982  to  68  percent  in  1967.  The 
domestic  manufactiirere'  share  of  the  market 
fell  to  65  percent  in  the  year  ending  June  1968 
The  ratio  of  imports  to  domestic  production 
tripled  increasing  from  15  percent  in  1982  to 
48  percent  in  1987.  The  import  to  production 
ratio  reached  53  percent  in  the  year  ending 
June  1988. 
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Duty-Paid  Valut  and  US.  Prwhicen' Pricm 

Approximately  79  p«rc«nt  of  Calafory  4M 
Imports  from  Thailand  during  tha  flrat  tao 
montha  of  1988  anterad  undar  TSUSA  nuinbar 
384.8385— woman'*,  giria'.  and  Infanta'  wool 
knit  trouaara.  slacks,  and  shorts,  valued  ovar 
5  U.&  dollars  par  pound,  not  omamanted. 
Thaaa  gurnanls  aniarad  tha  US.  at  landad 
duty-paid  valuaa  balow  U.8.  produoara'  prioaa 
for  coaaparabla  gannants. 

TImUmmI— Markal  I 


Women  '$  and  Ctrl* '  Man-\4ad»  Fiber 
Coata— {Category  835) 

lanuary  19IB. 

Summary  and  Conchuiona 

VS.  imports  of  women's  aitd  giria'  man- 
mada  Rbar  coats  (Calagory  B3S)  from 
Thailand  raachad  87.217  dozan  during  tha 
year  ending  October  1888,  8  percent  abov« 
the  81.977  dosen  Imported  a  year  earlier. 
During  the  tint  ten  months  of  1988,  Imports  of 
Category  (KJS  from  Thailand  reached  40,037 
doaan.  4  percent  above  the  48,971  dosen 
Imported  during  tha  same  period  in  1987. 

The  U.S.  maivat  for  aromen's  and  giria' 
roan-made  fiber  coata  ia  being  diaruptad  by 
Importa  btm  Thailand.  Thla  market  la 
thrsatanad  with  even  greater  dlaruption 
following  tha  axpiratloa  of  tha  U.S./Thail«nd 
bilateral  agrawBant  at  the  and  of  1988,  as 
importa  froa  lliailand  can  be  expected  to 
aooalarata  in  tha  abaanca  of  restrictiona. 
Thailand  has  ample  capacity  to  Increaaa 
theae  shipments  aa  avidanoad  by  tha  high 
level  of  ImporU  attained  in  1984.  At  that  time 
Thailand  exceeded  ita  apparel  group  limit 
and  the  subeaqnant  drop  in  imports  In  part 
reflected  the  reduction  in  quota  available 
after  deducting  for  the  amount  of  the 
overshipmenta.  With  tha  Category  834/835 
•pecific  limit  and  tha  group  limit  removed, 
and  tha  pravioas  group  ovarahipmanta 
already  paid  back,  the  market  dlaruption  in 
Category  638  threatens  lo  become  mora 
wtdeapraad. 

U.S.  Production,  Import  Penetntica  and 
Market  Share 

U.S.  production  of  woroen'a  and  giria'  man- 
made  fiber  coata  peaked  in  1983  and  haa 
been  on  the  decline  ever  since,  falling  from 
5.7«3.000  doxen  In  1983  lo  3,832^)00  dosan  In 
1988,  a  34  percent  decline.  Productioa 
recovered  to  4  J24.000  doxen  in  1987  but  la 
down  41  percent  in  the  first  half  of  1988.  Tha 
ymt  ending  June  1986  production  level  fell  to 
3J8(X000  dozen.  14  percent  below  the  1986 
level. 

Importa  incraasad  from  3.454X00  dosan  in 
1082  to  4.023,000  dosen  In  1987,  a  18  percent 
Increaaa.  Importa  through  tha  firat  ten  montha 
of  1988  are  up  nearly  nine  percent  over  the 
lanuary-Octobar  1907  level 

Tha  U  A  manufacturers'  share  of  the 
women's  and  girls'  man-made  Rber  coat 
market  dropped  from  62  percent  in  19S2  to  51 
percent  In  1987.  The  U.S.  manufacturera' 
ehara  fall  to  41  percent  In  the  first  half  of 
1988.  Hie  ratio  of  imports  to  domestic 
production  raachad  the  record  level  of  147 
percent  daring  the  first  half  of  1988, 80 
paroentage  points  above  the  87  percent  ratio 
for  the  first  half  of  lOV. 


Duty-Paid  Value  and  US.  Producen '  Price 

Approximately  70  percent  of  Category  635 
imports  from  Thailand  during  the  first  ten 
montha  of  1988  entered  under  TSUSA 
Numbers  378J012 — women's,  giria'  and 
infants'  coats  and  (ackels  coated,  filled  or 
laminated  with  rubber  or  plastica:  384.231ft— 
wonan's  and  giria'  coats  of  man-made  fiber 
net  or  lace,  whether  or  not  ornamented: 
384.9135— women's  woven  raincoats  of  man- 
made  fiber,  of  three  quarters  In  length  or 
longer,  not  ornamented,  and  304.9ISX— other 
women'e  woven  ooata  of  mai>-made  fiber,  not 
ornamented.  Theae  garments  entered  the  US 
at  landed  duty-paid  valuaa  below  US 
producers'  prices  for  comparable  gannants. 
(FR  Doc.  80-2133  Filed  1-30-89C  8:46  aai] 


AflpMtnMni  of  sn  Nnport  LbMl  lot 
Ctttttn  Wool  TwrtHo  PimIucIs 
Pioduood  or  Monufoctiiroo  In  UniQuoy 

January  25.  1980l 

AOOMCV:  Conunitte«  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  ■  diractivt  to  tfw 
Commisskmsr  of  Customs  inonaiing  a 
UmiL 


I OATK  January  28. 1980. 

POMMATION  CONTACTt 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textile*  and 
Apparel.  US.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit  refer  to  tha 
Quota  Status  Reports  posted  on  tha 
bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-opanings.  call  (202)  377--3715. 

rAMVI 


:  Bxacutivs  Order  11861  of  March 
3. 197X  as  amended  Section  204  of  the 
Agricultural  Act  of  1966,  as  amended  (7 
U.8.C  1864) 

The  current  limit  for  wool  fabrics  in 
Category  410  is  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Fodatal  Raglslef 
notice  63  FR  44037.  published  on 
November  7. 1988).  Also  see  53  FR  2524. 
published  on  January  28. 1968. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  Implement  all  of 
tha  provisions  of  tha  bilateral 
agreement  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 

its  provisions. 

|aaaeH.BaUi. 

Chairman.  Committee  of  the  Implementalion 

of  Textile  Agreements. 

January  25. 1960 

Commissioner  of  Customs 

Department  of  the  Treasury 

Washington.  DC  20229 

Dear  Mr.  Commiaeiooer 

This  directive  amends,  but  does  not  cancel 
the  directive  Issued  to  you  on  January  25, 
1968  by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  Thai 
diiactive  conoema  imports  into  the  United 
SUIaa  of  wool  fabric  in  Category  4ia 
prodaoad  or  manufactured  in  Uruguay  and 
exported  during  the  period  which  began  on 
February  1. 1088  and  extends  through  |anuary 
31,1980. 

Effective  on  January  26. 1960.  the  directive 
of  January  25. 1988  la  amended  to  increase  to 
2.113.500  square  meter*  the  cuirent  limit  for 
wool  fabric  in  Category  4ia  as  provided 
under  the  terms  of  the  current  bilateral 
agreement  between  the  Govenunents  of  the 
United  States  and  Uruguay. 

The  Committee  for  the  Implementation  of 
Textile  Agreementa  haa  determiited  that  thia 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  5 
U.S.C  5S3(a)  >.  . 

Sincerely. 

JaaMaUBabb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doe.  80-2135  Filed  1-30-80;  8:45  am] 


DEPARTMENT  OF  DEFENSE 


RoqulraiiMnI  SMbmiltod  to  0MB  for 


ACnOK  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  tha 
Paperwork  Reduction  Act  (44.  U.S.C 
Chapter  35). 

TitJe.  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Defense  Acquisition  Regulation.  Control 
Number  0704-0180. 

Type  of  Request  Revision. 

Average  Burden  Houn/Minutes  Per 
Reaponse:  2A  Hours. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  40.000. 

Annual  Burden  Hours:  3.520.00a 

Annual  Responses:  120A)0. 

Needs  and  Uses:  This  request 
concerns  information  supporting  the 
administration  of  contracts  (acquisition 


•  Tht  Harit  Im«  aol 
any  Imparts  axporlad  after 


lo  account  for 
31.108*. 
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programs)  resulting  from  solicitations 
issued  prior  to  April  1. 1984  aiul  still 
containing  Defense  Acquisition 
Regulation  clauses/provisions. 

Affected  Public:  Businesses  or  other 
for-profit 

Respomiami's  obligation:  Mandatory. 

OMB  Desk  Officer  Ms.  E^vette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget,  Desk  Oflicer. 
Room  3235,  New  Executive  OfRce 
Building.  Washington,  DC  20S03. 

DOD  Clearance  Officer  M*.  Peari 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  Virginia  22202-4302, 
telephone  (202)  748-0933. 
LM.  Bynum. 

Alternate  OSD  Inderal  Register  Liaison 
Officer.  Department  of  Defense. 

January  26. 1080. 

[FR  Do&  10-2250  Ftted  l-9(MI0c  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Offico  Of  tho  Socrttary 

DOD  Adviaory  Group  on  Electron 
Dovlcos;  Adviaory  Coiaiiiltlaa  Mooting 

suMMAWr.  Working  Groiq)  C  (Mainly 
Opto  Hectrooica)  df  the  DoD  Advisory 
Grot^)  of  Electron  Devices  (A^D) 
announces  a  dosed  session  meeting, 
DATi:  The  meeting  will  be  held  at  0900. 
Wednesday  and  'Thursday,  15  &  16 
February  1980. 

AODMM:  The  meeting  will  be  held  at 
U.S.  Army  Strategic  Defense  Cmnmand. 
USA8DC  Sensors  Directwate.  106 
Wynn  Dtive,  Room  2D700.  Redstone 
Arsenal  Huntsville.  Alabama  35007. 

FON  RMINM  MPOMOMIOM  OOMTilCT: 

Gerald  Weiss.  AGED  Secretariat  201 
Varick  Street  New  York.  10014. 
SUPKCHKNTARV  intohmatiom;  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisitioii.  the  Director.  Defense 
Advanced  Reseanji  IVojects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  researtdi  and 
development  programs  In  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  leseofch  and 
developaHnt  programs  ttdiich  ttie 
military  propose  to  initiate  with 
indust^,  imiversities  or  in  their 


laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
devices,  infrared  detectors  and  lasers. 
The  review  wiD  include  classified 
program  details  throo^oot 

fai  accordance  with  section  10(d)  of 
Pub.  L  No.  92-483,  as  amended,  (5 
U.S.a  App.  n  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  ooncems  matters  listed  in  5 
U.S.C.  5S2b{cJ(l)  (1982).  and  that 
accordingly,  this  meetkig  will  be  closed 
to  the  puMc. 
VML  Bynom, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

January  28, 1980. 

(FR  Doa  80-2246  Filed  1-3(V«;  8:45  am) 

sajJNQ  cooc  senMi-o 


DOD  Advisory  Group  on  Election 
uevices  Aovieory  i«4NniiMiiee  aMeong 

SUMNUMiv:  Woridng  Group  B 
(Microelectronics)  of  the  DOD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATE:  The  meeting  will  be  held  at  0900, 
Wednesday,  Febraaiy  22, 1980. 

ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive.  Suite 
307.  Arlingtcm.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Teny,  AGED  Secretariat  2011 
Crystal  Drive.  Arlington.  Virginia  22202. 


The 

mission  of  tfie  Advisory  Ctovp  is  to 
provide  the  Under  Seoetary  of  Defense 
for  Acqtnaition.  the  Director,  Defense 
Advanced  Reseatdi  Rniects  Agency 
and  the  Wfilitaiy  Di^Mrtments  with 
technical  advice  oo  die  ctmduct  of 
econonoical  and  effective  research  and 
development  programs  in  the  area  ai 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  propams  which  the 
military  propose  to  initiate  widi 
indostry,  nnivetsities  or  in  their 
laboratories.  The  Microelectraiiics  area 
includes  such  programs  as  inte^ated 
circuits,  charge  coi^iled  devices  and 
memories.  The  review  will  inchide 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L  No.  92-463,  as  amended,  (5 
U.S.C  App.  0 10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Groop 
meeting  conoems  matters  listed  in  5 
U.S.C.  5S2b(c)(l)  (1982),  and  that 


accordingly,  this  meeting  will  be  closed 
to  the  public. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liasion 
Officer,  Department  of  Defense. 
January  28. 1989. 

(FR  Doc.  89-2247  Filed  1-30-89: 8:45  am| 
BNJJNe  cooc  3s«».ev« 

Department  of  tiie  Army 

Notiflcalion  of  AvalabHIy  of  Draft 
FoasMllty  Study  for  RaniadMionof 
LandfUi,  Hamtton  Air  Fores  Dais, 
Novato,CA 

The  U.S.  Army  Corps  of  En^eers 
made  available  for  public  review,  on 
January  9, 1989,  the  Draft  Feasibility 
Study  for  remediation  of  Landfill  26, 
Hamflton  Air  Force  Base  (AFB),  Novato, 
California.  This  docimient  specifically 
describes  and  addresses  possible 
remedial  alternatives  to  clean  up  the 
sale  property  landfill  The  landfill  was 
identifieid  in  the  1987  remedial 
investigation  at  Hamilton  AFB  as  a  site 
containing  soil  and  refuse  that  in  some 
locations,  exceeds  criteria  developed  by 
the  State  of  Cahfoniia  for  identification 
of  hazanioQS  waste. 

The  Draft  Feasibility  Stiidy  major 
findings  include: 

Landfill  26  presents  insignificant 
health  risks  (both  toxic  and  carcinogenic 
effects)  to  persons  currently  living  or 
working  at  Hamilton  AFB. 

Left  in  its  current  candition.  Landfill 
26  will  continue  to  pose  no  threat  to 
human  health.  Development  of  Landfill 
28  for  residential  or  other  restricted-use 
purposes  requires  extensive  remediation 
within  guidelines  determined  by  Federal 
and  State  regulatory  agencies  to  assure 
protection  oi  human  heahh. 

The  Draft  Feasibility  Study  describes 
eight  remedial  alternatives  for 
addressing  cootamination  in  the  soil/ 
refuse.  These  ahematives  range  from  no 
action  (requiring  continued  groundwater 
monitoring)  to  excavation  and  disposal 
of  contaminated  soil/r^Dse  in 
appropriate  commercial  lamifllls  and 
range  in  costs  from  tZ.8  milboa  to  $53.5 
millkm.  The  following  eight  renie^al 
alternatives  were  identified: 

No  Action-^o  clean  up  actions  taken 
at  the  landfill  Continued  groendwater 
monitoring  at  the  site  would  be 
necessary  to  estaMi^  and  record  that 
leachate  is  not  moving  off  site.  Cost  is 
$23  million.  Hme  frame  is  30  years  of 
monitorii^. 

Excavation  and  Disposal  in  a 
Commercial  Landfill — AD  material 
equaling  or  exceeding  State  levels  ' 

defining  a  hazardous  waste  would  be         j 
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ramovad  from  the  lile  and  transported 
to  an  off-site  coounerdal  CiaM  I  landfill. 
Materiala  iM)t  exceeding  hazardous 
levels  would  be  removed  and 
transported  to  an  off-site  conunercial 
Clasa  U  landfill.  Excavated  material 
would  Im  replaced  with  clean  flU.  Coat 
is  i83J  million.  Time  frame  is  2  years. 

Qosure  in  Place  as  Class  f  Landfill— 
The  site  would  be  closed  where  it  is  as  a 
Claaa  i  haiardous  waste  landfill.  No 
material  would  be  removed.  A 
engineered  cap  would  be  placed  over 
the  landfill  to  prevent  erosion  and  water 
infiltration.  A  slurrv  wall  would  be 
ptacad  around  the  LsndfUl  to  control 
groundwater  flow  in  and  out  of  the 
landfUL  Public  acoaaa  would  be 
rMlrictad.  Cost  is  tiae  miUioo.  Time 
frame  is  leas  than  2  year*. 

Fixation  of  Hasardoua  Material 
aoaure  as  s  Class  U  Landfill—  Material 
equaling  or  exceeding  State  levels 
defining  haxardous  waste  would  be 
excavated  and  mixed  with  materials 
such  as  Portland  cement  to  fix  and  bind 
the  contaminants.  These  fixed  materials 
would  be  redepoaited  into  the  landfill. 
The  site  would  then  be  capped  and 
doaad  as  a  Class  D  landfiU.  This  closure 
would  require  a  variance  permit  from 
the  California  Department  of  Health 
Services.  Cost  is  $13.2  milUon.  Time 
frame  is  3  years. 

Excavation  of  Hazardous  Waste  and 
Qoaure  as  a  Qass  n  Landfill— All 
material  equaling  or  exceeding 
haiardous  definition  levels  would  be 
excavated  and  removed  to  an  off-site 
conunercial  Class  I  landfill  An 
engineered  cap  would  be  constructed  on 
the  landfill  and  the  site  would  be  closed 
as  a  Class  D  landfiU.  Cost  is  $309 
million.  Time  frame  is  2.S  years. 

Soil  Washing  and  Closure  as  a  Gass 
II  Landfill — All  material  equaling  or 
exceeding  hazardous  definition  levels 
would  be  excavated  and  processed  over 
a  period  of  4  years  in  an  almve  ground 
washing  system  to  remove  metals  and 
pesticides.  Cleaned  material  would  be 
redepoaited  in  the  landfill  area.  The 
washing  solution  would  be  treated  and 
recycled  into  the  washing  system,  then 
treated  and  discharged  either  to  the 
Novato  Sanitary  District  or  nearby 
surface  waters.  The  site  would  be  closed 
as  a  Qass  II  landfill.  Cost  is  tl9.4 
million. 

Biological  Treatment  and  Excavation 
and  Commercial  Landfill  Disposal  of 
Hazardous  waste — All  material  equal  or 
exceeding  hazardous  definition  levels 
would  be  excavated  and  disposed  on  an 
off-site  commercial  Qass  I  Landfill. 
Petroleum  product-contaminated  soil 
exceeding  100  parts  per  million  (mg/kg) 
would  be  excavated  and  treated  on  site 


in  a  land  farm  operation  that  would 
allow  naturally  occurring  micro- 
organisms to  feed  on  the  petroleum  and 
reduce  the  contamination.  This  material 
would  then  be  removed  and.  with  other 
material  not  exceeding  definition  levels, 
would  be  disposed  in  a  Clasa  III  landfill 
Cost  is  $30.4  miUiorL  Time  frame  is  7 
years. 

Fixation  and  Class  I  Closure  of 
Landfill — All  material  equaling  or 
exceeding  hazardoua  definition  tvould 
be  excavated  and  fixed  with  material 
such  as  Portland  cement  This  material 
would  be  redepoaited  into  the  landfill 
area.  An  engineered  cap  would  be 
constructed,  and  a  slurry  wall 
constructed  around  the  landfill  area. 
Security  would  be  required.  Cost  is  $15.7 
milUon.  Time  6«me  is  S.5  year*. 

Remediation  of  soil/refuse  will 
subeequently  require  localized 
groundwater  reinediation  at  the  landfill 
The  Drafi  Feasibility  Study  describes  six 
groundwater  remedial  alternatives 
utibzing  various  processes  ranging  in 
cost  frtim  $4.7  million  to  $18  million. 

The  Corps  of  Engineers  has  been 
conducting  environmental  Investigation 
of  the  sale  property  at  Hamilton  AFB 
since  May.  1966.  To  date,  clean  up 
actions  on  the  sale  property  have 
included  removal  of  containerized 
hazards  (196R)  and  removal  of  65 
underground  fuel  structures  (1986).  Total 
cost  expenditure  for  the  Hamilton  AFB 
clean  up  and  investigations  to  date  has 
been  $13.8  million. 

Copies  of  the  Draft  Feasibility  for 
Landfill  26  will  be  available  on  0 
January  19ea  At  that  time,  copies  may 
be  obtained  by  calling  the  Sacramento 
District  Corps  of  Engineers,  (918)  551- 
22S4,  or  by  writing  the  Sacramento 
District  Corps  of  Engineers.  ATTN: 
CESPK-ED-^  860  Capitol  Mall 
Sacramento.  California  95814^794.  A 
limited  niunber  of  copiea  of  the  study 
will  also  be  svailable  at  the  Hamilton 
Army  Airfield  Installation  Manager's 
Office,  Building  No.  SOI.  Hamilton  Army 
Airfield. 

Due  to  its  large  size,  the  remedial 
investigation  report  for  the  landfill 
referenced  in  the  feasibility  study,  as 
well  as  a  copy  of  the  feasibility  study,  is 
available  for  review  by  the  public  at  the 
following  locations: 

Marin  County  Library.  Civic  Center,  San 

Rafael,  California 
Santa  Rosa  City  Library,  Main  Branch, 

Santa  Rosa.  California 
Building  501.  Hamilton  Army  Airfield. 

Novato.  California 
6th  Army  Public  Affairs  Office.  BIdg.  3& 


Presidio  of  San  Frandsca  San 
Francisco,  California 
Presidio  of  San  Francisco  Public  Affairs 
Office.  Bldg.  37.  Presidio  of  Sao 
Francisco.  San  Francisco,  California 

A  public  meeting  to  discuss  the 
environmental  investigations  at 
Hamilton  and  receive  public  comment 
on  the  landfill  feasibility  study  is 
scheduled  for  February  17, 1988.  The 
public  meeting  will  be  held  at  Hamilton 
Army  Airfield  in  the  Post  Theater, 
Building  507.  The  meeting  time  and 
further  details  will  be  published  at  a 
later  date. 
lolMiaRoackll. 

Amy  Liaiaoa  Officer  With  th»  Federal 
Regiater. 

|FR  Doc.  a»-2162  Filed  l-OO-SB:  8:45  am) 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  02-463),  announcement  is  made 
of  the  following  coounittee  meeting: 

Name  of  committee.  Coastal  Engineering 
Research  Board  (CERB). 

Date  of  Meeting:  February  16. 1980. 

Place:  Pulaski  Building.  Washington.  DC 

Time:  8:30  a.m.  to  2.-00  p.m. 

Proposed  agenda:  A  review  of  the 
Dredging  Research  Program  %vill  lie 
conducted.  The  session  will  consist  of 
presentations  and  discussions  on  the 
Background  to  the  Development  of  the 
Dredging  Research  Program.  Present 
Status  of  Dredging  Research  Program, 
and  general  discussion  and  questions. 

This  meeting  is  open  to  the  public  but 
since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent 
to  attend,  although  not  required,  is 
requested  in  order  to  assure  adequate 
arrangements  for  those  wishing  to 
attend. 

Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to  Dr. 
James  R.  Houston.  Chief.  Coastal 
Engineering  Research  Center.  U.S.  Army 
Engineer  Waterways  Experiment 
Station.  P.O.  Box  831,  Vicksbuig. 
Mississippi  39181-0631. 
Kaonadi  L  Daokn. 

Department  of  the  Army.  Alternate  Liaison 

Officer  for  the  Federal  Register. 

(PR  Doc.  80-2057  Piled  l-«>-«e:  8:46  am) 


Corps  of  EfiQinowVi  Department  of 
llio  Aniiy 

Intent  To  Praporo  8  Drsft  - 
EnvkonnMntil  hnpoct  StatMnwrt 
(DEIS)  on  Propoood  Flood  Control  for 
ttM  Rio  Quaniilfto  Boaln  Hoar 
HeyeQtm/Homiloueroi  and  Tim 
Qennon,  Puerto  Moo 


':  VS.  Army  Corps  of  Engineers. 


DoD. 


Notice  of  intent 

The  proposal  consists  of 
structural  measures  to  control  flooding 
within  portions  of  the  subject  basin. 

CONTACT  KM  WRTNM  MPOMNATKM; 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Dr. 
Gerald  Atmar.  Chiet  Environmental 
Studies  Section.  US.  Army  Corps  of 
Engineers.  Post  Office  Box  497a 
Jacksonville.  Florida  32232-0019,  (904) 
791-2815. 

1.  The  proposal  consists  of  structural 
measures  such  as  channelization  (with 
and  without  lining),  levees,  gabions,  and 
debris  basins.  No  dams  or  reservoirs  are 
being  considered. 

2.  The  following  action  alternatives 
nvill  be  considered: 

a.  25-year  flood  protection. 

b.  100-year  flood  protection. 

c  Standard  Project  Flood  (SPF) 
protection  (approximately  200  to  250 
years). 

3.  a.  Public  involvement  will  be 
solicited  through  a  Scoping  letter. 
Comments  on  alternatives  and 
environmental  concerns  are  invited  from 
any  affected  Federal  State,  and  local 
agencies,  affected  Indian  tribes,  and 
other  intoested  private  organizations 
and  parties. 

b.  Significant  issues  to  be  analyzed  in 
depth  tii  the  DEIS  are  means  to  protect 
the  mangrove  and  Pterocarpua  forest  at 
Cano  Corazones  near  the  mouth  of  the 
Rio  Guana  jiba 

c  CoordinaUon  with  appropriate 
Federal  and  State  agencies  is  required 
under  provision  of  the  Endangered 
^>ecies  Act  and  the  National  Historic 
Preservation  Act 

4.  A  Scoping  meeting  is  not 
contemplated. 

5.  The  UESS  is  expected  to  be 
available  for  review  in  the  4th  quarter  of 
FY  80. 

Dated:  January  28. 19ea 
foteaEoachn. 

Army  Uaiaon  Ofpcer  with  the  Fedavl 


Army  Corps  Of  Englneert 
MeotinQK  Inland  Waterways  Users 


January  24. 1988. 

AQCNCV:  Department  of  the  Army.  Corps 

of  Engineers.  DOD. 

ACTKNC  Notice  of  open  meeting. 


[FR  Doc  88-2163  Piled  1-30-88: 8:45  am] 


R  In  accordance  with  section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 
announcement  is  made  of  the  following 
Committee  meeting: 

Name  of  Committee:  Inland 
Waterways  Users  Board. 

Date  of  Meeting:  March  7, 1988. 

Place:  Quality  Inn— Capitol  Hill  415 
New  Jersey  Avenue  NW.,  Washington. 
DC  20001. 

Time:  9iX)  ajn.  to  5.-00  p  jn. 

Proposed  Agenda 

AM.  Session 

9:00  Business  Session 
—Call  to  Order 
— Installation  of  Newly  Appointed 

and  Reappointed  Members 
— Disposition  of  Prior  Meeting 

Minutes 
— Summary  of  1988  Activities  and 

Second  Annual  Report 
9-.30  Presentation  of  Information  to 
Board 
—State  of  die  (%io  River  System 
— Selection  of  Olmsted  L&D 

Navigable  Pass  Design 
— Non-Federal  Involvement  in 

Planning.  Design,  and  Construction 
— Summary  and  Explanation  of  1968 
Inland  Waterways  Review 
11:30  Lunch 

PM.  Session 

12:30  Status  of  Appropriations 

Activities:  The  FY  90  Budget 
IM)  Discusson  of  Congressional 
Testimony 
—FY  90  Budget  Priorities 
— Sui^rting  Rattonal  and  Policy 

Recommendations 
— Preparation  and  Presentation  of 

Testimmiy 
^Board  Objectives  tot  1968 
3:15  Other  Business 
3:45  Public  Comm«it  Period 
4:15  Instructions  to  Support  Staff 
4:45  Adjoiunment 

This  meeting  is  (q>en  to  the  public 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

For  further  informaticHi  contact  Mr. 
William  C  Holliday.  Headquarters.  U.S. 
Army  Corps  of  Enj^eers.  CECW-P. 


Washington.  DC  20314-1000  at  (202) 

272-0146. 

Wilbur  T.  Gregory.  Jr.. 

Colonel  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 
[FR  Doc.  88-2164  Hied  1-30-86;  8-45  am) 
saxBia  oooE  S7ia-n-ii 


DEPAimiENT  OF  EDUCATION 

Motlcs  of  Propossd  Information 
CoHsctlon  RaquesU  Under  0MB 


MBUCT.  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 


:  The  Director.  Office  of 
Information  Resources  Management 
invites  comments  on  the  pn^Mised 
information  collection  requests  as 
required  by  the  Paperwoiii  Reduction 

Actofigea  - 

DATES:  Interested  persons  are  invited  to 
submit  comment  on  or  before  March  2. 
1989. 


;  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget  728  Jackson 
Place  NW..  Room  3206.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  pn^KMed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webater. 
Department  of  Education.  400  Maryland 
Avraue  SW..  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 


Margaret  &  Webster  (202)  732-391S. 

SUPWJPKWTAWV  — rOWMATION.  Section 

3517  of  the  Paperworic  Reduction  Act  of 
1900  (44  U.S.C  Chapter  35)  requires  diat 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agmdes  and  die  public  an  eariy 
opportunity  to  comment  on  information 
coUection  requests.  OMR  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
partidpatioD  in  the  aniroval  process 
would  defeat  the  purpose  of  die 
infcmnation  coUection.  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  o^li^tions.  The  Director, 
Office  of  Information  Resources 
Management  puUishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  QM&.  Eadi 
proposed  information  coUecticm. 
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!;ro«ipei)  by  OfBce.  contains  th« 
ollowing:  (1)  Type  of  review  raquettad. 
t^.  new,  revision,  extention.  esdsting  or 
reinstatement:  (2)  Title;  (3)  Praauency  of 
collection:  (4)  The  affected  public  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  conunent  at  the 
addraaa  speciflad  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webstar  at  tiia  addraaa  spsdfled  above. 

Deted  laauary  m,  IMa 
Cellos  U.lloe 

Director  for  Offiot  of  Informotion  nmmuvm 
Management. 

Offict  of  Bilingual  Education  and 
Minority  Lan^tagm  Affain 

Type  of  Review:  Reinstatement 

nUe:  Annnal  Survey  of  BUinfual 
Education 

Frequency:  Annually 

Affected  Publia  State  or  local 
govemments 

Reporting  Burden: 
Retponeee:  S7 
Burden  HotuKMiO 

Recordkeeping: 
Recordkeepere:  0 
Burden  Hour*:  0 

Abetract  8Uta  Educational  Afsodes 
are  required  to  coOect  aggraaata, 
analjrsa  and  pubbsh  data  and 
information  on  their  populattoo  of 
limited  fiigUsh  proficient  persons  and 
report  this  data  to  the  DapartmenL 
The  Department  uses  this  information 
to  make  Its  annual  report  to  Congress. 

[Fll  Doc  a»-2183  PUed  V-ao-Mc  IdM  sa) 


Otatiatica;  MaatinQ 


r.  Adviaosy  CooncU  on  Education 
and  Sutlstica  (ACES). 
ACnOK  Notice  of  Meeting. 


r  This  notice  sets  forth  tha 
schedule  and  proposed  sgenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  ConndL  Notice  of  this  meeting  la 
required  under  Section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  This 
document  Is  Intended  to  notify  the 
general  public  of  their  opportxmity  to 
attend. 

DATK  February  10-17. 1980. 
AOMMM:  55S  New  |ersey  Avenue  NW.. 
Room  320,  Washii^on.  DC  2020& 


ranv  MraMNAYiOM:  Tba 

Advisory  Council  on  Education 
Statistics  is  established  under  section 
400(c)l)  of  the  Education  Amendments 
of  1974.  Pub.  L  93-380.  The  Council  is 
estsblished  to  review  general  policies 
for  the  operation  of  the  National  Center 
for  Education  Statistics  (NCBS)  in  the 
Office  of  Bduational  Raaearcfa  and 
Improvement  and  is  responsible  for 
advising  on  standards  to  insure  that 
statistics  and  analysis  disseminated  by 
NCES  are  of  high  qoaHty  and  are  not 
soHect  to  pobtical  infhienoe.  The 
meeting  of  the  Council  is  open  to  tha 
public  Tha  proposed  agenda  incbdes 
the  following: 

•  NELS  80:  Sopplements  to  the  Fbrst 
Pollow-op 

•  Integrated  Postsecondary  Education 
Data  System 

•  Standarda  for  Acceptance  of 
Outside  Data 

•  Review  of  NCES  Program 
Evaluation  Efforts 

•  Linkages  Betwoan  CCD  and  Cenaas 
Mapping 

•  Council  Business 
Recosds  are  kept  of  all  Coondl 

prooeadinti  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Dirsctor.  Advisory  Council  on  Education 
Statistics.  586  New  Jersey  Avenue  NW. 
Room  400).  Waahington.  DC  20200-6574. 

Datsd:  fannafy  21 1888. 


Auiatant  Secretary  for  EdtKaUtmalMeeearcli 

and  Improvement 

[FR  Doc  a»-2180  Piled  1-aO-a8t  8c48  asa] 


OEPAfrmENT  OF  ENEnQY 

Volunlarv  Aaraamanl  and  Ptan  of 

AoHofl  to  I 


Iris  Silverman,  Executive  Director. 
Advisory  Council  on  Education 
Statistics,  556  New  Jersey  Avenue, 
Room  400J,  Washington.  DC  20200-5574. 
Telephone:  (202)  357-0831. 


In  accordance  with  section 
2S2(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservetion  Act  (42  U.S.C 
0272(cHlKA)(i)),  tile  following  meeting 
notices  are  provided: 

L  A  meetbig  of  the  Industry  Board 
(lAB)  to  the  Internationa]  Energy 
Agency  (lEA)  win  be  held  on  Tuesday, 
February  7, 1900,  at  the  offices  of  the 
lEA.  2,  lue  Andre  Pascal  Paris,  France, 
beginning  at  10(00  a.m.  Hie  agenda  for 
the  meeting  is  as  follows: 

1.  Opening  remarks. 

2.  Approval  of  Record  Note  for  lAa 

3.  Propoaal  for  streamlining  LAB 
activities. 

4.  AST-0  foUow-up: 

A.  AST-0  Appraisal  Reports: 
1.  Report  by  the  Industry  Supply 
Advisory  Group  (ISAG). 


2.  Report  by  the  SecretarisL 

3.  Reports  by  the  National  Emergency 
Sharing  Organizations  (NESOs). 

4.  Reports  by  Repotting  Companiea. 

5.  Draft  Appraisal  by  die  Standing 
Groop  on  Emeigency  Questions  (SEQ)  to 
the  Governing  Board. 

B.  Work  Plo^am  for  Blueigency 
Management  Manual  (EMM)  update. 

5.  Other  emergency  preparedness 
Issues— Seasonality  in  Trigger 
Calculation — a  Canadian  proposal 

6.  Woricshop    proyess  report  on  the 
workshop  on  "Practical  Aqiects  of 
Stockdraw." 

7.  Future  work  program. 

8.  Date  of  next  lAB  Meeting. 

n.  A  meeting  of  the  LAB  will  be  held 
on  Wednesday.  Febniary  B,  1989,  at  the 
offices  of  the  lEA,  at  the  aforesaid 
adcbess  beginning  at  0:30  a  jn.  This 
meeting  is  being  held  in  order  to  permit 
attendance  by  representatives  of  U.S. 
oompony  members  of  the  lAB  st  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Qnsations  (8BQ)  wfaidi  la 
ackadulad  to  ba  bald  at  tha  aforeaaid 
kicatioo  on  diat  data.  The  agenda  for  the 
neeting  ia  under  tha  oontroi  of  the  SEQ. 
It  ia  expected  that  die  fbUowing  draft 
agenda  will  be  followed: 

1.  Adoption  of  the  Agenda. 

2.  Summary  Record  of  the  00th 
Meeting. 

3.  AST-0  f oUow-iqt. 

A.  AST-0  Appraisal  Reports: 

1.  Report  by  ISAG. 

2.  Report  by  the  Secretariat 

3.  NESO  reports. 

4.  Reporting  Company  reports. 

5.  Draft  SEQ  appraisal  to  the 
Governing  Board. 

E  Work  program  for  EMM  update. 

4.  Other  emergency  preparedness 
Issues— Seasonality  in  Trigger 
Calculation — a  Canadian  propoaal. 

5.  Workshop — progress  report  on  the 
woikshop  on  "Practical  Aspects  of 
Stockdraw." 

Ob  Other  topics: 

A.  End-January  Oil  Market  Report 

B.  Base  Period  Final  Consumption 
(4Qe7-3Q88). 

7.  Any  other  business. 

8.  Date  of  next  meeting. 

m.  A  meeting  of  the  lAB  will  be  held 
on  Thursday.  February  9, 1980,  and 
possibly  wiU  continue  on  FHday. 
February  la  1089.  at  the  aforesaid 
address.  The  meeting  will  commence  on 
February  9.  following  completion  of  the 
SEQ  meeting  which  is  scheduled  to 
commence  on  Febraary  8. 1988.  This 
meeting  is  being  held  to  pennit 
attendance  by  representatives  of  U.S. 
company  membera  of  the  lAB  at  a 
meeting  of  representativas  of 
Participating  Countries  wliich  is 
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scheduled  to  be  held  at  die  aforesaid 
location  on  those  dates,  for  the  purpose 
of  advising  the  Secretariat  in  its 
preparation  for  a  woricshop  on  the 
subject  of  "Practical  Aspects  of 
Stockdraw."  The  agenda  for  the  meeting 
is  under  the  control  of  the  Secretariat,  It 
is  expected  that  the  agenda  will  cover 
the  following  items: 

1.  Terms  of  reference  for  woikshop  on 
"Practical  Aspects  of  Stockdraw." 

2.  Relevant  subjects  for  discussion 
and  development  of  outlines. 

3.  Any  odier  business. 

As  provided  in  section  252(c)(lKA)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  the  meetings  are  open  only  to 
representatives  of  members  of  the  lAB, 
their  counsel  representatives  of 
memben  of  the  lEA's  Standing  Group 
on  Emergency  Questions  [SEQi. 
representatives  of  the  Departments  of 
Energy.  Justice,  State,  the  Federal  Trade 
Commission,  and  the  General 
Accounting  Office,  representatives  of 
Committees  of  the  Congress, 
representatives  of  the  lEA. 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  die  LAB.  die  SEQ.  or  the  lEA. 

Issued  in  Washington.  DC  January  25, 
1W9. 

Frank  &  Ruddy. 
CeneraJ  Counsel. 
(FR  Doc  8»-220»  Filed  1-3O-80;  8:4s  am] 


Economic  Regulalory  Adminlatration 

(ERA  Docicet  Na  8t-7S-NQ] 

Coastal  Qas  Itorketing  Co.,  Applcation 
To  Export  Natural  Qas  to  Mexico 

AOfNCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 

ACTION:  Notice  of  applicaton  for  blanket 
authorization  to  export  natural  gas  to 
Mexico. 


;  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  30. 1988,  of  an  application 
filed  by  Coastal  Gas  Marketing 
Company  (Coastal  Gas),  requesting 
blanket  authorization  to  export  up  to  105 
Bcf  of  natural  gas  from  the  United  States 
to  Mexico  for  short-term  and  spot 
market  sales  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 


DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  March  2. 1989. 


ikTMN  contact: 

Larine  A.  Moore.  Natural  Gas  Division. 

Economic  Regulatory  Administration. 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  3F-056. 1000 

Independence  Avenue  SW.. 

Washington,  DC  20585,  (202)  586-9478. 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel 

VS.  Department  of  Energy,  Forrestal 

Building.  Room  ^-042. 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585.  (202)  586-6667. 


Coastal  Gas,  a  Delaware  corporation 
with  its  principal  place  of  business 
located  in  Houston,  Texas,  proposes  to 
export  domestically  produced  natural 
gas  to  Mexico  trom  the  United  States  for 
resale  to  purchasers  in  Mexico  on  an 
intemiptible  or  firm  basis  for  a  term  of 
two  yeare  beginning  %vith  date  of  first 
delivery.  Coastal  Gas,  a  marketer  of 
natural  gas.  states  authority  would  be 
used  primarily  to  make  sales  to 
Petroleous  Mexicanos  (Pemex)  for  the 
local  distribution  by  Pemex  to 
residential  and  industrial  users. 

Coastal  Gas  states  it  currentiy  is 
negotiating  a  sales  contract  with  Pemex 
for  up  to  140  MMcf/d  at  a  base  price  of 
$2.53  (U.S.)  per  million  Btu.  adjusted 
monthly  to  an  index  of  interetate  gas 
pipeline  sales.  Because  the  applicant 
contemplates  other  sales,  authorization 
is  requested  for  105  Bcf,  plus  an 
additional  41  Bcf  for  potential  sales, 
during  the  two-year  period.  Applicant 
states  that  sales  transactions,  including 
the  final  arrangement  with  Pemex,  will 
be  the  product  of  arm-length 
negotiations,  and  the  terms  of  each 
arrangement  will  reflect  prevailing 
market  conditions.  Coastal  Gas  intends 
to  use  existing  facilities  in  order  to 
export  the  natural  gas  requested,  and 
notes  it  proposes  using  in  connection 
with  the  Pemex  transaction  an 
interconnection  between  the  pipeline 
facilities  of  Texas  Eastern  Transmission 
Corporation  and  Pemex  near  Reynosa, 
Tamailipas,  Mexico.  Coastal  Gas 
intends  to  comply  with  the  ERA'S 
quarterly  reporting  requirements. 

This  export  application  will  be 
reviewed  pursuant  to  Section  3  of  the 
Natual  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  this 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon  the  domestic 
need  for  the  gas  and  other  mattere 
deemed  to  be  appropriate.  The  applicant 


argues  that  current  excess  gas  supplies 
evidence  a  lack  of  domestic  need  for 
this  gas  to  serve  regional  and  national 
mariiets.  In  addition,  the  applicant 
states  that  this  export  arrangement  will 
reduce  trade  barriers  between  the  U.S. 
and  Mexico,  and  aid  efforts  tu  reduce 
the  current  U.S.  trade  deficit  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  Coastal  Gas' 
assertions. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  export  it  may  permit 
the  export  of  the  gas  at  any 
international  border  point  vdiere 
existing  transmission  facilities  are 
located. 

Coastal  Gas  requests  that  an 
authorization  be  granted  on  an 
expedited  basis.  The  ERA'S  decision  on 
Coastal  Gas'  request  for  expedited 
treatment  will  not  be  made  until  all 
responses  to  this  notice  have  been 
received  and  evaluated. 

NEPA  Compliance 

On  August  9, 1988.  tiie  DOE  published 
in  die  Federal  Register  (53  FR  29934)  a 
notice  of  proposed  amendments  to  its 
guidelines  for  compliance  with  the 
National  Environmental  PoUcy  Act  of 
1960  (NEPA).  42  U.S.C  4321  et  seq., 
effective  on  an  interim  basis  upon 
publication.  In  that  notice,  the  DOE 
proposes  to  amend  the  agency's  NEPA 
guidelines  to  add  to  its  list  of  categorical 
exclusions  the  approval  or  disapproval 
of  an  import-export  authorization  for 
natural  gas  in  cases  not  involving  new 
construction.  Application  of  the 
categorical  exclusion  in  any  particular 
case  raises  a  rebuttable  presumption 
that  the  ERA's  action  is  not  a  major 
Federal  action  under  NEPA.  Unless  the 
ERA  receives  comments  indicating  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests. 
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motions  to  intervtn*.  notices  of 
intervention,  and  written  oommenta 
must  meet  the  requirements  thet  ere 
specified  by  the  refuleUons  in  10  CFR 
PartSOa 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  ed<UtionaI 
procedures,  end  written  comments 
should  b«  Oled  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  3F-060.  RG-2S,  ForresUl  Building. 
1000  Independence  Avenue  SW., 
Weshington.  DC  20685.  (202)  588-0478. 
They  must  be  filed  no  later  than  4:30 
p.m.  e.s.t..  March  2, 1980. 

A  dedsionsl  record  on  the  application 
will  Im  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto.  Additionel  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  %vritten  comment*,  an 
oral  presentation,  a  conference,  or  trial- 
type  bearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  hi 
the  prooeedbrg.  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  reqtwst 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  most  show  that  there 
are  factual  issues  gemdnaly  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  fects. 

If  an  additional  procedure  Is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  parauant 
to  this  notice,  in  accordance  with  10 
CFR  Sec.  590.310. 

A  copy  of  Coastal  Gas'  appHcation  is 
available  for  inspection  and  copying  in 
the  Netural  Gas  Division  Docket  Room, 
3F-0Se  at  the  above  address.  The  docket 
room  is  open  between  the  hoars  of  MO 
a.m.  and  4:90  p.m..  Monday  through 
Friday,  except  Federal  holidays. 


IHU 
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iMiied  In  Washington,  DC,  Jaattwy  2a, 


LF^AppleaOon 
To  Amand  an  AuUwrtnOon  To  Export 
IMuralQMtol 


:  Eooaoask  Ragnlatory 
Administratioa  DOB. 
AcnOM:  Notioe  of  appbcation  to  amend 
a  blankat  authoriiation  to  export  natural 
gas  to  Mexico.  


Acting  Dirmctor.  Offica  afFuab  Programa. 
Economic  Regulatory  AdminJttraUon, 
|FR  Doc  a»-220S  PUmI  l-aO-«S(  t:^  sal 


:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  January  19, 1960,  of  an  application 
filed  by  Valero  Industrial  Gas.  LP. 
(Vigas)  requesting  that  the  blanket 
authoriiation.  previously  granted  in 
DOE/ERA  Order  Na  199  (Order  190). 
issued  October  20, 1987,  be  amended  to 
increase  the  4.38  Bcf  of  natural  gas 
authorized  for  export  to  Mexico  by  an 
additional  27 J{  Bd  over  the  remainder  of 
the  current  term  ending  November  1. 
1069.  Vigas  requests  expedited 
consideration  and  approval  by  February 
23. 1980,  of  iU  application  for 
amendment  to  ensure  continuity  of 
service  to  general  service  customers  of 
Petroleoa  Mexicanos  (Pemex). 

The  application  U  fUed  %vith  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  Intervention  and  written 
coounents  are  invited. 
DATC  Protaats.  motions  to  intervene  or 
notices  ol  intarventioo.  as  applicable, 
requests  for  additional  procedures  and 
vvrittan  oonunants  are  to  be  filed  ae  iatar 
than  Pebmary  15.  II 

MM 

Edward }.  Peters,  Jr..  Natural  Gas 

Dhriston.  Office  of  Fuels  Programs. 

Bcononsic  Regnlatocy  Administration. 

U.S.  Department  of  Energy,  ForresUl 

Buildii^.  Room  3H-0e7. 1000 

Independence  Avenue  8W., 

Washii^ton.  DC  20685.  (202)  580-8162. 
Diane ).  Stubbs.  Natural  Gas  and 

Mineral  Laasing.  Office  ol  General 

Counsel  U.S.  Department  of  Energy. 

Forrestal  BuUding.  Room  eE-042. 1000 

IndepeiMlence  Avenue  SW.. 

Washingtoa  DC  20685.  (202)  580-6067. 
aua^LWiiT/MtY  wrowATiow;  Order 
190.  issued  on  October  2a  1967.  panted 
Vigas  blanket  authoriiation  to  export  up 
to  4.38  Bcf  of  natural  gas  to  Mexico  over 
a  two-year  period,  beginning  on  the  date 
of  first  delivery.  November  1. 1987,  to 
November  1.  lOea  This  export  volume 
was  based  on  a  contract  between  the 
eppUcant  and  Pemex  for  the  sale  and 
purchase  of  up  to  6.000  MMBtu  per  day 
for  a  two-year  term.  Pemex  resells  the 
gas  to  general  service  customers, 
ifirlmting  residential,  commercial  and 


Industrial  castomers.  in  die  two  of 
Piedras  Negras.  Coahuila.  Mexico. 

Vigas  requests  amended  export 
authority  in  order  to  serve  Pemex  i 
a  second  agreement  for  a  tenn  dtat 
corresponds  to  its  existing  authorization. 
Pemex  has  requested  additional  gaa  in 
amounts  np  to  05,000  kAIBta  per  day  at 
Reynosa  for  general  acrvice  nee  in  and 
near  the  city  of  Monterrey.  Mexico. 
According  to  the  appUcation.  additional 
service  is  necessary  because 
deliverability  from  existing  local 
reserves  is  not  su£Bcient  to  meet 
growing  requirements  of  Pemex's 
distribution  customers  in  the  Monterrey 
area.  Vigas  commenced  additional  daOy 
sales  of  up  tv  9~.000  MMBtu  to  Pemex  at 
Reynosa  on  Jauuary  16. 1980.  This 
maximum  daily  quantity  correlates  to 
the  additional  27.5  Bcf  fo.  which  Vigas 
requests  export  authority  thixiu^ 
November  1, 1900. 

According  to  Vigas.  sales  under  both 
agreements  are  made  on  a  short-term 
basis  only  if  the  gas  is  available  to 
Vigas  and  only  if  Pemex  needs  and 
requests  the  gas.  Vigas  asserts  that  the 
specific  terms  of  the  Monterrey  and  any 
other  contract  will  reflect  arms-langth 
negotiations  and  wQl  depend  on 
prevailing  natural  gas  market 
conditions. 

In  support  of  its  request  for  expedited 
action,  Vigas  states  that  it  began 
delivery  of  gas  at  the  new  rate  of  lOlXXX) 
MMBtus  on  January  It,  1980.  At  soch  a 
rate,  the  balance  of  its  authoriied  txpott 
volume  will  be  depleted  by  February  23. 
1980.  Unless  its  autfaorixation  is 
amended  as  requested.  Vigas  will  have 
to  stop  delivery  of  gas  to  Pemex  which 
in  turn  will  curtail  Pemex's  service  to 
Piedras  Negras  and  Monterrey.  Vigas 
states  that  it  currently  is  the  only 
supplier  for  Piedras  Negras  and  that  it 
provides  a  significant  portion  of  the 
Monterrey  general  service  requirements. 
Based  on  tUs  information,  the  initial 
intervention  and  comment  period  is 
limited  to  15  days.  Further  procedures 
are  not  waived  at  this  time  and  will  be 
determined  as  necessary  and 
afipropriate  to  develop  a  dedsiooal 
record. 

This  application  for  amendment  will 
be  tvnewtd  pursuant  to  Section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  dedsitm  on  whetlier  the 
increased  export  of  natural  gas  is  in  the 
public  interest  will  be  baaed  upon  the 
domestic  need  for  the  gas  and  on 
whether  the  arrangement  is  consistent 
with  tlie  DOE  policy  of  promoting 
competition  in  the  natural  gaa 
marketplace  by  allowing  parties  to 
freely  negotiate  their  own  trade 
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arrangements.  The  appMcaat  assarts  that 
available  gas  supplies  are  more  than 
adequate  to  provide  the  proposed 
increased  export  and  ^at  the  export 
airangement  wrill  be  competitive  and  in 
the  puAilic  intereet  Parties,  especially 
those  that  maj  oppose  Ala  applicatioa, 
should  nnmawwt  in  their  responses  on 
these  outters. 

All  parties  should  be  aware  that  if  this 
amendment  is  granted,  only  the  total 
additional  amount  of  authorized 
volumes  for  die  remainder  of  the  term 
without  any  da&y  liaiit  oiay  be 
designated  In  order  to  provide  Vigas 
with  maxlmmn  flexibility  of  operation. 
In  addition,  the  export  of  gas  to  Mexico 
may  be  permitted  at  any  existing  point 
of  exit  and  throng  any  existing 
transmission  system. 

NEPAComplianoa 

On  Aagnst  0, 1088.  the  DOe  piibliahed 
in  the  Fadaaal  Saiialv  (61 FR  290S4)  a 

notice  of  ftnfnamA  mmmnAmimptf  tO  its 

guidaliaaa  forcompUanoe  with  the 
National  Eoviionmsntal  Policy  Act  of 
1900  (NEPA).  42  U.S£.  4321  ttaeg^ 
affective  on  an  interim  basis  upoa 
pubUcation.  In  that  notice,  the  DOE 
pn^KMed  to  amend  the  agency's  NEPA 
guidelines  to  add  to  its  list  of  categorical 
exdnsions  the  approval  or  disapproval 
of  an  fanport/ej^ort  aotiiorizatian  for 
natural  gas  in  cases  not  involving  new 
oonstrection.  Application  of  flie 
categoiioal  exdasions  in  any  piulicnlar 
case  raisee  a  rebottaUe  prestmption 
diet  the  ERA'S  action  is  not  a  SMJor 
Federal  action  ander  NEPA.  Unless  the 
ERA  receives  comments  indicating  the 
presumption  does  not  or  shoakl  not 
apply  fai  this  case,  no  fur&wNEPA 
review  will  be  conducted  by  the  DOB. 

Public  Comment  fttioadufas 

In  responses  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  Uie 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  Intervene  or 
notice  af  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  wiH  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  tricen  on  die  application. 
All  protests,  motions  to  intervene, 
notices  of  interventim,  and  written 
iiaamaiita  nmst  meet  fte  reqairements 
that  are  specified  by  the  regidations  in 
10  CFR  Part  5ea 


Protests,  motion  to  intervene,  notices 
of  intervention,  reqnests  far  additional 
procedures,  mid  written  comments 
should  be  filed  with  ttie  Natoral  Gas 
IHvialon.  OtRee  at  Fuels  Programs, 
Department  of  Energy,  Room  3F-^I56, 
RG-23.  Forrestal  boiling.  1000 
Independence  Avenne.  SW., 
Washington.  D.C  20686,  (202)  586^0478. 
They  mast  be  filed  no  later  than  4:30 
pjn.,  February  15, 1980. 

It  is  intended  tiiat  a  dedsiond  record 
be  developed  on  the  application  throu^ 
responses  to  tiiis  notice  by  parties, 
including  the  parties'  written  comments 
and  replies  thereto.  Additional 
procedures  will  be  used  as  neceaaary  to 
achieve  a  complete  onderstamttng  of  the 
facts  and  issues.  A  party  ■«>«>lf^ 
intervention  may  request  that  additional 
procedures  be  provided,  such  as 
additional  written  comments,  an  oral 
presentation,  a  conference,  or  a  trial- 
type  hearing.  Any  request  to  file 
additional  written  coBments  sfaouhi 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
idoitify  the  sabatantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentatioB  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceediqg.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  an  relevant  and  material  to  a 
decision  and  that  a  trial-type  heariog  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties,  if  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record  including  the  application 
and  respcmses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Vigas'  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  BKX)  a.ra.  and  4:30  pjn.,  Monday 
through  Friday,  exc^t  Federal  holidays. 

baued  in  Waahiogtan.  DC  Januaiy  27. 


Fodoni  EiMf!9y  WoQulatory 


[Oocfeat  Noa.  ElJ7-«7-00%  at  aL] 
Arttanaaa  Powor  a  Ught  Co.,  ol  at; 


Take  notice  that  1km  CoUowii«  fihi«s 
have  been  made  with  the  Commisition; 


AntMuy  |. 

Acting  Director,  Office  of  Fuels  Programa, 
Ecoaomic  Keguk^ory  A^hnmitti  adau. 
[FK  Doc  a»-238S  FOed  l-a»4e;  e«  ao!] 


1.  Arkansas  Powar  ft  Light  Compaqy 

[Docket  No.  ELi7-37-«az] 
Januaiy  25,  ma 

Take  notice  flut  on  Arkansas  Power  ft 
U^  Company  (AP&L)  tendered  for 
filing  a  rate  sdiedule  ai^licable  to  North 
Aricansas  Elednc  Cooperative, 
Incorporated  containing  the  same  teiau 
and  conditions  as  those  contained  in  the 
Farmers  Electric  Cooperative 
Corporation  Agreement  pursuant  to  die 
Commisaion's  order  iasuiBd  Septeaibcr 
23.1988. 

Gtamnenfrfote:  February  3.  I960,  in 
accordance  arith  Standard  Par^paph  E 
at  the  end  of  this  notice. 

2.  MetropoBlan  E<Bson  Company 
(Dodtft  Na  ER87-34-0IMI 
Janoaiy  25,  tflSa 

Take  notice  that  on  Januaiy  9. 19801 
Metropolitan  Edison  Company  (Met^d) 
tendered  for  filing  its  campUance  filing 
pursuant  to  the  Comaussion's  Opinion 
and  Older  issued  on  July  13, 1986. 

Conuaent  date:  February  7, 1960,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Coao  Energy  Developers  (BUa 
FadMy) 

[Docket  No.  QF86-5aO-003] 

January  26. 1980 

On  JaiHiary  9. 1980,  Coso  Energy 
Develops  (Applicant),  c/o  CaHfomia 
Eneigy  Company,  Ina,  601  California 
Street  9th  Floor,  San  Francisco, 
California  94106.  submitted  for  fihng  an 
application  for  recertifkation  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  |  202.207 
of  the  Commission's  regnlattons.  No 
determination  has  been  made  that  t)ie 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility  is 
located  at  the  Naval  Weapons  Center  tA 
the  United  States  Navy  at  China  Lake. 
near  Ridgecrest  CaUfbmia.  The  facility 
will  consist  of  three  steam  turbine 
generating  units.  The  primary  energy 
source  will  i>e  geothermal  fluids. 

The  original  application  was  fDed  by 
CaHfomia  Energy  Company,  Inc.  and 
was  granted  on  August  6, 1906  (38  FERC 
1 62.140).  A  prior  applicaticm  for 
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rM«rttflcatlon  was  fllad  by  Co«o  Eavgy 
Developer*,  and  wet  granted  on 
October  S.  1988  (45  FBRC 1 01.008). 

The  Instant  rtoertlflcatlon  is 
rrqueeted  due  to  transfer  of  the  rights  to 
construct,  own  and  operate  the 
transmission  line  and  associated    . 
equipment  to  Coso  Transmission  Line 
Partners,  a  California  general 
partnership.  In  addition.  Public  Services 
Enterprise  Croup  Incorporated  and 
Dominion  Resources.  Inc^  two  electric 
utility  holding  companies,  will  have 
equity  Interast  in  the  facility. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Ragtstar.  In 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

(NavyO 


4.Coeol 
radHy) 

(Dockel  No.  QPaa-801-aO2| 

lanuaiy  30^  IMB 

On  fanuary  1. 1880.  Coeo  Power 
Developer  (Applicant),  c/o  California 
Energy  Company.  Inc^  001  California 
Street.  9th  Floor.  San  Frandsco. 
California  M108.  submitted  for  filing  an 
appUcatloa  for  recertiflcatioo  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  |  2B2.207 
of  the  Commission's  regulations.  No 
deteimlnatloo  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility  is 
located  at  the  Naval  Weapons  Center  of 
the  United  States  Navy  at  China  Lake, 
near  Ridgecreet.  Callfomia.  The  facility 
will  consist  of  three  steam  turbine 
generating  units.  The  primary  energy 
source  wiU  be  geothennal  fluids. 

The  original  application  was  filed  by 
Callforria  Energy  Company,  inc^  and 
was  granted  on  August  t,  1908  (38  FERC 
1 02.180).  A  prior  anplicatloa  for 
racertiflcatlon  was  filed  by  Coeo  Energy 
Developers,  and  was  panted  on 
October  3. 1980  (45  FERC  1 014)09). 

The  instant  recertification  Is 
requested  due  to  transfer  of  the 
ownership  of  the  fsdUty  from  Coeo 
Energy  Developera  to  the  Applicant  and 
transfer  of  the  rights  to  construct,  own 
and  operate  the  transmission  line  and 
associated  equipment  to  Coeo 
Transmission  Line  Partners,  a  California 
general  partnership. 

Comment  date:  Thirty  days  from 
publication  in  the  Padml  taglstat  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Pararapte 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  s  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.  Washington. 


DC  20420,  in  sccordance  with  Rules  Xll 
and  214  of  the  Commission's  Rules  of 
Practloe  and  Procadura  (10  CFR  305.211 
and  385.214).  All  such  moticns  or 
protests  should  be  filed  on  or  befora  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  an  on  file  with  the 
Commission  and  ara  available  for  public 
inspection. 

Loisat 


Secretary. 

(FR  Doc  8a-^228  FIM  t-W-aSc  045  am] 
I  ooea  snv-et-n 


January  24.  ISSB. 

Take  notice  that  the  following  filings 
have  been  mede  with  the  Commission: 

1.  Florida  Power  Carporation 

(Docket  Na  BRW-177-000) 

Take  notice  that  on  January  IZ 1900, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  nilng  the  Contract 
for  Interchange  Service  dated  December 
1. 1981  between  Florida  Power 
Corporation  and  the  Oty  of  St  Cloud: 
(1)  Service  Schedule  F.  "Assured 
Capacity  and  Energy  Interchange 
Service":  (2)  Service  Schedule  H. 
"Reserve  Interchange  Service";  (3) 
Service  Schedule  L  "Regulating 
Interchange  Service":  (4)  Service 
Schedule  X.  "Extended  Economy 
Interchange  Service":  and  (5)  An 
amended  Article  IV  of  the  Contract  for 
Interchange  Service  listing  Schedules  F. 
H,  I  and  X  as  Service  Schedules  under 
the  Contract 

Florida  Po«ver  requests  that  the  filing 
be  made  effective  es  rate  schedules 
ratroacdva  to  December  1. 1900.  and 
therefore,  requests  waiver  of  the  sixty 
day  notice  requirements.  Alternatively, 
if  the  waiver  Is  not  granted  Florida 
Power  requests  an  effective  date  sixty 
days  after  the  filing  date.  Copies  of  the 
filing  have  been  served  on  the  City  of  St. 
Cloud  and  the  Florida  Public  Service 
Commission. 

Comment  date:  Pabruary  7, 1000,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 


1.  Nii^ara  Mohawk  Ppwar  Corperattoa 

(Deckel  No.  ER8»-17e-000| 

Take  notice  that  on  January  la  1000, 
Niagara  Mohawk  Powser  Corporation 
(Niagara  Mohawk),  tendered  for  filing, 
as  a  rate  schedule,  a  supplement 
agreement  between  Niagara  and 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Consolidated  Edison)  dated 
September  28. 1988. 

Niagara  presently  has  on  file  an 
agreement  with  Consolidated  Edison 
dated  April  1. 1979  last  amended 
December  4. 1907.  The  original 
agreement  is  to  provide  transmission 
service  for  the  delivery  of  diversity 
power  and  energy  from  the  Power 
Authority  of  the  State  of  New  Ydrk 
(PASNY)  to  Consolidated  Edisoa  The 
diversity  power  and  energy  is  in  turn 
exchanged  by  PASNY  with  Hydro 
Quebec  This  agreement  is  designated  as 
Niagara  Mohawk  Power  Corporation 
Rate  Schedule  FERC  No.  113.  This  new 
agreement  is  being  transmitted  as  a 
supplement  to  the  existing  agreement 
and  supersedes  and  amends  Supplement 
No.  la 

The  September  28. 1908  agreement 
which  is  a  supplement  to  the  original 
agreement  revises  the  transmission 
rates.  Niagara  requests  a  waiver  of  the 
Commission's  prior  notice  requirements 
In  order  to  allow  the  September  28. 1988 
agreement  to  become  effective  April  1. 
1988.  Niagara  Mohawk  states  that 
Consolidated  Edison  has  agreed  to  the 
proposed  effective  date. 

Copies  of  the  filing  were  served  upon 
Consolidated  Edison  Company  of  New 
York.  Inc.  and  the  Public  Service 
Commission  of  New  York. 

Comment  date:  February  7. 1909,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

t.  Mlsaiasippi  Power  ft  light  Cooipuy 

[Docket  No.  ERa»-17(M)Q0| 

Take  notice  that  Mississippi  Power  A 
Light  Company  (MP&L).  on  January  9. 
1900,  tendered  for  filing  three  letter 
agreements  for  sale  of  energy  to  the 
Tennessee  Valley  Authority. 

MPftL  requests  an  effective  date  of 
December  5. 1988  for  the  First  Letter 
Agreement,  December  10, 1968  for  the 
Second  Letter  Agreement  and  January 
1, 1988  for  the  Third  Letter  Agreement 
MP&L  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  February  0, 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER8»-17S-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporatioa  (Niagara  Mohatvk). 
on  January  12, 1980  tendered  for  filing  an 
agreement  between  Niagara  Mcdurwk 
and  Consolidated  Edison  Company  of 
New  York.  inc.  (Con  Ed)  dated 
September  20, 1986,  providing  for  certain 
transmiadon  services  to  Con  Ed.  This 
agreement  is  designated  as  Niagara 
Mohawk  Power  Corporation  Rate 
Schedule  FERC  Na  90.  This  new 
agreement  is  being  transmitted  as  a 
supplement  to  the  existing  agreemeat 

Under  Rate  Schedule  Na  9a  Niagara 
delivers  Fitzpetrick  power  and  enei;gy 
between  the  New  York  Power  Authority 
and  Con  Ed.  Paragraph  2.3  of  Rate 
Schedule  No.  00,  as  amended  on  August 
28. 1980.  states  that  Niagara  Mohawk 
wUl  recalculate  the  annual  fixed-charge 
rate  effective  September  1  of  each  year 
for  the  ensuing  12-month  period  using 
previous  year-end  data  and  cost  of 
capital  data  as  determined  by  the  New 
York  State  PnbUc  Service  CoowaisaiiMi 
in  Niagara  Mohawk's  most  recent  retail 
electric  rate  proceeding.  Niagara 
requests  an  effective  date  of  September 
1.1908. 

Copies  of  the  filing  were  served  upon 
Con  Ed  and  the  New  York  SUte  Public 
Service  Commission. 

Comment  date:  February  7. 1089.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  SEMASS  Partnership 

(Docket  No.  ER88-174-000] 

Take  notice  that  on  January  11. 1989, 
SEMASS  Partnership  (SEMASS),  a 
qualifying  smaQ  power  production 
facility,  tendered  for  filing  as  a  rate 
schedule  change  an  executed  Power 
Sale  Agreement  (the  Agreement) 
between  SEMASS  and  Conunonwealtb 
Electric  Company  (CEC)  for  a  unit  sale 
of  capadty  and  energy  from  a  solid 
waste  resource  recovery  and  electric 
generating  facility  to  be  located  in 
Rochester,  Massachusetts  (the 
"Facllityn.  The  Facility  is  composed  of 
two  parts:  The  Original  Facility,  which 
was  the  subject  of  the  initial  rate 
schedule  (ER87-357-000),  and  the 
Expansion  Facility,  which  is  the  subject 
of  the  rate  schedule  change.  SEMASS  is 
subject  to  the  Commission's  ratemaking 
jurisdiction  because  its  power 
production  capadty  is  in  excess  of  30 
megawatts.  SEMASS  also  requests 
waiver  of  the  Commission's  regulations 
requiring  that  the  rate  scheduler  be 
submitted  no  more  than  120  days  before 
the  rates  are  to  t>ecome  effective. 

The  proposed  rates,  as  set  forth  in  the 
Agreement  are  negotiated  rates  based 


on  CECs  avoided  costs  of  fuel  and 
energy.  The  proposed  rates  are  subjed 
to  credits  due  (XC  in  the  event  the 
weighted  average  of  fees  per  ton 
received  by  SEMASS  for  refuse  exceed 
a  certain  amount  as  more  particulatly 
described  in  Artide  IV(b)  of  the 
Agreement.  The  proposed  rates  are 
further  subject  to  change  in  the  event 
CEC  requires  the  Fadlity  to  operate  at 
Full  Capacity,  which  requires 
consumption  of  Alternate  Fuel,  as  more 
specifically  described  in  Article  IV(g)  of 
fee  Agreement 

Copies  of  the  rate  schedule  change 
filing  have  been  served  upon  CEC  and 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  Febnary  7,  iaaa.m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Niagara  Mohawk  Power  Corporation 

[Docket  Na  ER89-183-000] 

Take  notice  that  on  Janoary  17. 1989. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  Central  Vermont  Public  Service 
Corporation  (CVPS)  dated  November  8, 
1988  providing  for  certam  transmission 
services  to  CVPS.  Tliis  agreement 
provides  for  the  transmission  and 
delivery  by  Niagara  Mohawk  of  10  MW 
of  firm  power  purchased  by  CVPS  from 
New  York  State  Electric  and  Gas 
(NYSEC).  The  term  of  the  agreement  is 
from  November  1, 1988  until  April  30. 
1989. 

An  effective  date  of  Novcihber  1, 1908 
is  proposed.  Niagai^  Mohawk  states 
that  waiver  of  tfie  Commission's  notice 
requirements  is  requested.  Niagara 
Mohawk  further  states  that  CVPS  has 
consented  to  the  November  1, 1988 
effective  date. 

Copies  of  this  filing  were  saved  upon 
CVPS  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  February  7, 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ERa»-iee-ooo] 

Take  notice  that  on  Janoary  6, 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Letter 
Agreement  dated  August  29, 1984, 
between  PG&E  and  the  Department  of 
Water  Resources  of  the  State  of 
California  (DWR)  which  resolves  a 
dispute  regarding  the  1982 
Comprehensive  Agreement  between  the 
Parties  and  the  December  31, 1982 
Settlement  Agreement  between  the 
Parties.  The  Letter  Agreement  addresses 
operating  and  billing  procedures  during 


certain  curtailment  periods,  and  was 
effective  during  the  period  September 
25, 1984  through  April  30, 1987.  after 
which  time  the  provisions  of  the  Letter 
Agreement  became  moot 

Copies  of  this  filing  were  served  upon 
DWR  and  the  California  Public  Utilities 
Commission. 

Comment  date:  February  7. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Ariana  PnUk  Service  Company 

[Docket  No.  £1189-181-000] 

Take  notice  that  on  January  17, 1989, 
Arizona  Pubbc  Service  Company  (APS) 
tendered  for  filing  an  Agreement  or  Sale 
of  Economy  Energy  (Economy  Energy 
Agreement  and  an  Interconnection 
Agreement — Service  Schedule  A-3 — 
Emergency  Assistance  (Emergency 
Assistant  Agreement)  both  between 
APS  and  Utah  Power  and  Light  (UPftL) 
executed  December  1, 1988  and 
December  22. 1988,  respectively. 

The  Economy  Energy  Agreement 
provides  that  Economy  Enei:gy  sales  by 
APS  to  UP&L  shall  be  priced  at  one  of 
the  following  rates:  (a)  A  ceiling  rate 
concept  based  in  part  on  the  fixed  costs 
assodated  with  facilities  used  to 
produce  the  costs  associated  with 
facilities  used  to  produce  the  required 
energy;  (b)  a  "split-the-savings"  concept: 
or  (c)  a  selling  price  based  on  120 
percent  of  cost  to  produce  such  energy. 
The  Emei:gency  Assistance  Agreement 
provides  fcM'  the  st^iply  of  emergency 
power  and  energy  at  the  rate  level 
spedfied  in  the  Economy  Energy 
A^eement 

Both  Agreements  supersede  similar 
such  services  currently  provided 
punuant  to  APS  FERC  Rate  Schedule  26. 

APS  with  the  concurrence  of  UP&L 
has  requested  waiver  of  the 
Commission's  notice  requirements  so 
that  these  agreements  may  become 
eS^tive  December  1, 1988  as  agreed 
between  the  parties. 

Copies  of  this  filing  are  being  served 
upon  UP&L  the  Arizona  Corporation 
Commission  and  the  Public  Service 
Commission  of  Utah. 

Comment  date:  February  7, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Serta  Pacific  Power  Compaay 

(Docket  No.  ER88-5S3-000) 

Take  notice  that  on  January  4. 1989, 
Sierra  Parific  Power  Oampany  (Sierra) 
tendered  for  filing  an  amendment  to  its 
rate  filing  in  whidi  Sierra  proposed 
changes  in  rates  for  wheeling  services 
Sierra  provides  to  Bonneville  Power 
Administration.  Tlie  amendment 
provides  no  changes  to  Sierra's 
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propoMd  rata  filing,  but  only  provldM 
information  In  reaponae  lo  the 
Commiaalon'a  October  A,  IBM  defldency 
letter. 

Comment  date:  February  3, 1900.  in 
•ccordanca  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

It.  Mabo  Powar  Conpaay 

[Dockti  No.  BM»-t8O-a00| 

Take  notice  that  on  January  13. 1960, 
Idaho  Power  Company  (IPC)  tendered 
for  filing,  a  Short-term  Agreement  for 
Supply  of  Power  and  Energy 
(Agreement)  dated  September  IZ  1008, 
between  Sierra  Pacific  Power  Company 
and  Idaho  Power  Company.  The  term  of 
the  Agreement  la  from  May  1. 1088.  to 
May  31. 1980. 

IPC  requeats  waiver  of  the  notice 
requirements  in  order  to  permit  the 
•psMBent  to  become  effective  on 
Daoenber  1. 1968. 

Comment  date:  Februarv  7. 1980.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

IL  ADegheay  fwmm  Sarrka 
Cotporatkn  on  Behalf  of 
The 
.WaatPana 
(ThaAPSCoopaatoa) 


Powar  Company 


IDocket  No.  EI(a»-eiS-00O| 

Take  notice  that  on  December  27, 
1988.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  the  Potomac  Eaiaon 
Company  and  West  Penn  Power 
Company  ("the  APS  Companies"),  filed 
a  response  to  the  request  of  the 
Commission  Staff  for  additional 
Information  in  support  of  the  flling  In 
this  docket. 

Copies  of  the  flling  have  been 
provided  to  AMP— Ohia  Elkem  Metals 
Company,  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the  Maryland 
Public  Service  Commission,  the  Virginia 
State  Corporation  Commiasion.  and  the 
West  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  February  S,  1980.  fai 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Staadard  Paragrapha 

E.  Any  person  desiring  to  be  heard  or 
lo  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
coauaaot  data.  Ptotacts  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  flle  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  CasMi 
Secretary. 

(FR  Doc  m-nrr  Piled  i-ao-ao:  ms  am) 


iTOaarHil 

Ca;AiiBl«hWyol 


January  2ft,  IMB 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1960  and 
the  Federal  Energy  Regulatory 
Commiaaioo's  (Commisaion)  regulations. 
18  CFR  Part  380  (Order  No.  488.  52  PR 
47807).  the  Offlca  of  Hydropower 
Licensing  (OHL)  has  reviewed  the 
application  requesting  approval  for 
nonproject  use  of  lands  and  waters  of 
the  BartletU  Ferry  Project  on  the 
Chattahoochee  River.  The  staff  of  OHL's 
Division  of  Project  Compliance  and 
Administration  (DPCA)  has  prepared  an 
environmental  aasessment  (BA)  for  the 
propoeed  action.  In  the  EA.  staff 
concludes  that  approval  of  the 
nonproject  use  of  project  lands  and 
waters  would  not  constitute  a  major 
federal  action  aignificantly  affecting  the 
quality  of  the  human  enviromnent 

Copies  of  the  BA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offioet. 
located  at  825  North  Capitol  Street  NE.. 
Waahington.  DC  20426. 
Lalaai 


Secretary. 

(FR  Doc  W-32M  Fliml  !-«>-«:  8:45  am) 
lOOHsnr-eMi 


1-800.  at  A] 
Natural  Qm  Col,  •!  ai 


Take  notloa  that  tba  following  filings 
have  been  made  with  the  Commission: 

1.  Nonhara  Nataral  Gas  Coopaay 
DIvtaioa  of  Bh<m  Corp. 

(Docket  Na  CF»401-OOOi 
January  2S.  1910. 

Take  notice  that  on  January  24. 1980. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street.  P.a  Box  1180.  Houston. 


Texas  77251-1188,  filed  in  Docket  No. 
CPOO-eei-OOO  a  request  pursuant  to 
1 157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  traiuportation  service  for 
OXY  USA  Inc.  (OXY).  a  producer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CPe6-435-000  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  lo  public 
inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  June  6. 
1968.  under  its  Rate  Schedule  IT-1.  it 
proposes  to  transport  up  to  55,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  OXY  from  point(s)  or  receipt 
offshore  and  onshore  listed  in  Appendix 
"A"  of  the  agreement  to  redelivery 
point(s).  also  listed  in  Appendix  "A". 
The  subject  transportation  service  may 
involve  interconnections  between 
Northern  and  various  transporters. 

Northern  further  states  that  the 
average  daily  and  annual  quantities 
would  be  equivalent  to  55.000  MMBtu 
and  2a075.000  MMBtu.  respectively. 
Service  commenced  Jime  6, 1068,  under 
the  provisions  of  i  284.223(a)  as 
reported  in  Docket  No.  ST80-1888  (filed 
January  24. 1960). 

Comment  date:  March  13,  I960,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

a.  Noctbam  Natural  Gas  Coanpany 
Dhriikn  of  Enron  Corp. 

[Docket  No.  CPe»-(»l-OOOJ 
January  25. 1989. 

Take  notice  that  on  January  24. 1980. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street  P.O.  Box  1188,  Houston. 
Texas  77251-1188.  filed  in  Docket  Na 
CP80-601-000  a  request  pursuant  lo 
1 157.206  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  transportation  service  for 
Shell  Gas  Trading  Company  (Shell  Gas 
Trading),  a  broker,  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  May  1, 
1988.  under  iU  Rate  Schedule  FT-1.  it 
proposes  to  transport  up  to  30,000 
MMBtu  pet  day  equivalent  of  natural 
gas  for  Shell  Gas  Trading  from  point(s) 
of  receipt  offshore  and  onshore  listed  io 
Appendix  "A"  of  the  agreement  to 
redelivery  point(s).  also  listed  In 
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Appendix  "A".  The  subject 
transportation  service  may  involve 
interconnectioiu  between  Northern  and 
various  transporters. 

Northern  further  states  that  the 
average  daily  and  annual  quantities 
wotdd  be  equivalent  to  30.000  MMBtu 
and  lOJKOAX)  MMBtu.  respectively. 
Service  commenced  May  1, 1968,  under 
the  provisions  of  1 284.223(a)  as 
reported  in  Docket  No.  ST8e-1888  (filed 
January  24, 1980). 

Comment  date:  March  13. 1980.  in 
accordance  %vith  Standard  Paragraph  G 
at  the  end  of  this  notice. 


».  Texas  Eastam  Thinsnrisaton 
CotporalioB 

[Docket  No.  CFee-612-000) 
Jonuaiy  25, 1989. 

Take  notice  that  on  January  13. 1960, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
2521,  Houston.  Texas  77252.  filed  in 
Docket  No.  CP8e-612-000  an  application 
ptirsuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  constniction  and  operation  of  a 
pipeline  facilities  looping  its  Penn-Jersey 
system  lo  render  traiqiortation  of 
natural  gas  for  CNG  Transmission 
Corporation  (CNG).  all  as  more  fully  set 
forth  in  tfie  application  which  is  on  file 
wiA  the  Commission  and  open  lo  public 
inspection. 

'Texas  Eastern  is  requesting  authority 

UK 

(1)  Constract  and  operate 
approximately  20J0  miles  of  36-inch 
pipeline  loop  at  diree  locations  on  its 
existing  Ponn-Jersey  pipeline  system 
located  in  Pennsylvania  and  additional 
measuring  and  regulatiag  facilities  at 
M&R  SUtion  No.  1744. 

(2)  Render  for  CNG  firm 
transportation  of  natural  gas  up  to  a 
Maximum  Daily  quantity  (MAXDQ)  of 
224.S32  ddcatfierms  (dt)  and  such 
additional  qtiantities  on  an  interruptible 
basis  as  Texas  Eastern  and  CNG  may 
mutually  agree. 

It  is  claimed  that  installation  of  the 
proposed  facilities  on  Texas  Eastern's 
system  would  provide  increased 
capacity  sufficJent  to  transport  and 
deliver  for  the  account  of  CNG  224.332 
dt  per  day  at  the  interconnection  of 
Texas  Eastern's  system  and  CNG's  PL-1 
line  at  Texas  Eastern's  Perulack 
compressor  station. 

Texas  Eastern  claims  that  it  would 
receive  natural  gas  bom  CNG  at  an 
existing  point  of  interconnection  located 
at  the  Oakford  Storage  Field  in 
Westmoreland  County,  Pennsylvania, 
and  transport  and  redeliver  equivalent 
quantities,  less  applicable  shrinkage 


(currently  proposed  to  be  0%),  to  CNG  at 
the  existing  interconnection  between 
Texas  Eastern  and  CNG's  Pipeline  No. 
PLr-1  located  at  Perulack.  Pennsylvania. 

For  all  gas  transported  and  delivered, 
Texas  Eastern  would  charge  CNG  a 
monthly  demand  charge  of  $3,929  per  dt 
for  firm  quantities  and  an  excess  charge 
of  $.1292  per  dt  for  deliveries  in  excess 
of  the  firm  quantity. 

It  is  alleged  that  the  estimated  cost  of 
the  proposed  facilities  would  be 
t43.138.00a  Texas  Eastern  would 
initiaUy  finance  the  cost  of  constructing 
the  fadlities  firom  funds  on  hand  or  short 
term  bmrowings,  and  that  permanent 
financing  would  be  undertaken  as  part 
of  Texas  Easlnn's  overall  long-term 
financing  program  at  a  later  date. 

Texas  Eastern  alleges  that  this 
application  identifies  a  superior 
alternative  to  the  facilities  proposed  by 
CNG  in  Docket  No.  CP88-871-O0a 
wherein  CNG  sou^t  authorization  for 
pipeline  facilities  to  connect  its  existing 
system  to  its  PL-1  pipeline  near 
Perulack,  Pennsylvania.  Texas  Eastern 
asserts  that  Docket  No.  CP88-871-000  is 
related  to  CNG's  sales  and 
transportation  project  to  serve  4  new 
customers  in  Virginia  as  proposed  in 
Docket  Nos.  CPB8-712-000  and  CP88- 
712-001. 

Texas  Eastern  claims  that  in  economic 
terms  its  alternative  is  sup^ior  to 
CNG's  proposal.  Texas  Eastern  alleges 
that  its  pR^rased  facilities  would 
involve  a  capital  outlay  (rf  $43,138,000 
compared  to  CNG's  estimated  cost  of 
$76,157,660  to  deliver  gas  to  Perulack. 
Texas  Eastern  further  claims  that 
translated  to  delivered  cost  Texas 
Eastern  would  seek  to  recover 
$10,670,800  from  its  initial  rate  compared 
to  the  $17,346,374  for  CNG's  first  frill 
year  cost  of  service,  and  thus,  in  the  first 
year  alone.  CNG's  customers  would 
save  almost  $7,000,000  imder  Texas 
Eastern's  proposal. 

It  is  alleged  that  in  terms  of 
environmental  impact  there  would  be 
no  significant  impact  to  the  environment 
in  constructing  and  operating  Texas 
Eastern's  proposed  facilities  because  its 
facilities  consist  of  only  pipeline  looping 
along  its  existing  Penn-Jersey  pipeline 
system.  Texas  Eastern  asserts  that  it  has 
in  hand  existing  multiple-Iine-rights-of- 
way,  for  aproximately  28  miles  or  87%  of 
the  required  29.89  miles  right-of-way; 
approximately  3.9  miles,  in  ten  tracts,  of 
new  rights-of-way  would  be  acquired 
adjacent  to  the  existing  pipeline. 

Comment  date:  February  16, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Paiute  Pipelfaw  Company 

(Docket  No.  CP89-62(MXnj 
January  26. 1989. 

Take  notice  that  on  January  17, 1909, 
Paiute  Pipeline  Company  (PaiuteJ,  P.O. 
Box  94197.  Las  Vegas,  Nevada  80193- 
4197,  filed  in  Docket  No.  CP&9-62O-O0O, 
a  request  pursuant  to  f  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  High  Sierra 
Hotel/Casino  (High  Sierra),  and  end- 
user,  under  its  blanket  certificate  issued 
in  Docket  No.  CPB7-307-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Paiute  states  that  pursuant  to  a 
transportation  agreement  dated 
November  14. 1968,  under  its  Rate 
Schedule  IT-l.  it  wotdd  transport  up  to 
250  MMBtu  per  day  of  natural  gas  for 
High  Sierra  from  the  point  of  receipt  at 
the  interconnection  between  the 
facilities  of  Paiute  and  Northwest 
Pipeline  Corporation  at  the  Idaho- 
Nevada  border.  Paiute  further  stales 
that  it  would  transport  and  redeliver  the 
natural  gas  to  Southwest  Gas 
Corporation-Nwthem  Nevada,  a  local 
distributimi  company,  for  the  account  of 
I^  Kerra  at  the  Stateline  City  Gate 
No.  1  delivery  point  located  in  Douglas 
County.  Nevada.  Paiute  indicates  Aal  it 
would  transport  aniroximately  220 
MMBtu  CO  an  average  day  and 
approximately  OOAX)  MMBtu  on  an 
annual  basis  for  Hi^  Sierra. 

Paiute  advises  that  is  commenced  the 
transportation  of  natural  gas  for  W^ 
Sierra  on  November  22. 1008,  as 
reported  in  Docket  No.  STBe-1364-000, 
for  a  120-day  period  pursuant  to  section 
284-223(a)  of  the  Commission's 
Regulations  (18  CFR  284.223(a)). 

Comment  date:  March  13, 1909,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  WilHams  Natural  Gas  Company 

[Docket  No.  CP8»-«64-000] 
January  26, 1969. 

Take  notice  that  on  January  18, 1969, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288.  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-664-000,  a  request  pursuant  to 
SS  157.205  and  284.223  of  Uie 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  lo  section  7  of  the 
Natural  Gas  Act  for  Lawrence  Memorial 
Hospital  (Lawrence),  all  as  more  fully 
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Mt  forth  In  the  raquMt  on  fila  with  Um 
CommlMlon  and  open  to  public 
Inspection. 

Williams  propoaat  to  tnoiport 
natural  §■•  lor  Lawranoa.  aa  and  uaar. 
on  an  intamiptibla  baaia.  purauant  to  a 
tranaportation  agreamant  dated  October 
21. 19ea.  Williams  explains  that  service 
coouaanced  October  M.  lOat,  under 
i  284.223(a)  of  the  Commiaaion's 
Regulatiooa,  as  reported  in  Docket  Na 
8T80-ia51-OOa  Williams  further 
explains  that  the  peak  day  quantity 
would  be  150  MMBtu.  the  average  day 
oaantity  would  be  100  MMBtn.  and  that 
the  annual  quantity  would  be  36,500 
MMBtu.  Willianu  explains  that  it  would 
receive  natural  gaa  lor  the  account  of 
Lawrence  at  receipt  points  located  in 
Kansas,  and  Oklahoma  and  would 
redeliver  the  gas  at  various  delivery 
points  in  Kansas. 

Commtit  dot*:  March  13, 1980.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


a.  Nortkeca  Natwel  Gaa 
DMateaafEaroaCaqp^ 

|Docti«l  No.  CTW  aM-0001 

lanusry  M,  19aa 

Take  noUoe  thai  oa  January  18.  IflSa 
Northern  Natural  Gaa  Company, 
Divtaioa  of  Enron  Corp.  (Northern).  1400 
•■Hh  Street  P.a  Box  1188,  Honstoo. 
Tsxaa  77251-11881  tUad  in  Docket  No. 
CPee  881  OOP,  a  requeat  pursuant 
1187.208  of  the  Coaaaiaaiao's 
Regulationa  uodar  the  Natural  Gas  Act 
(18  CFR  157  J06)  for  authortiatioo  to 
transport  natural  gas  on  behalf  of 
Trinity  Pipeline.  Inc  (Trinity),  a  broker 
ot  natural  gas.  under  its  blanket 
certificata  iaaued  ia  Docket  Na  CPB8- 
435-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  awire  ftiUv  aet 
forth  ia  the requeet  on  fUa  wilbtta 
Commission  and  open  to  public 
inspection. 

Northern  stataa  that  it  would 
transport  natural  gaa  for  Trinity  from 
points  of  receipt  located  la  the  states  of 
Kanaas.  Texas.  Oklahoma.  Wisconsin. 
Iowa.  South  Dakota  and  Minnesota. 
Northern  further  stataa  that  the  polnta  of 
delivery  would  be  located  in  the  atatee 
of  Kanaaa.  Texas.  Iowa.  South  Dakota. 
Nebraska,  Minnesota,  and  Oklahoma. 
Northern  Indicates  that  the  maximum 
daily  volume  of  natural  gas  that  would 
be  transported  for  Trinity  would  be 
SaOOO  MMBtu.  Northern  states  that 
construction  of  facilities  would  not  ba 
required  to  provide  the  proposed 
service. 

Northern  stataa  that  it  oommenced  the 
transportation  of  natural  gas  for  Trinity 
on  November  17,  I8881  aa  reported  in 
Docket  Na  8n»-17BD-000  for  a  lao^y 


period  purauant  to  |  284.233(a)  of  the 
Conuniaakm's  Ragulatkma  (18  CFR 
28C233(a)). 

CommmH  datK  March  18. 1088.  in 
accordance  with  Standard  Paiayaph  G 
at  the  end  of  this  aotica. 

7.  U-T  Oflabora  Syataaa 

(Dockst  Na  cna-sia-oBoi 

January  Ml  IMti 

Take  notice  that  00  Janaary  17. 1980, 
U-T  Offshore  System  (U-TOS).  Post 
Ofnce  Box  1388,  Houston.  Texas  772S1. 
filed  in  Docket  No.  CPee-«l»-00a  an 
appUcatioa  pursuant  to  aectloa  7(c)  of 
the  Natural  Gaa  Act  for  a  certificate  of 
public  cooveniaoce  and  neoeasity 
authorizing  (1)  conatructioo  and 
operation  of  certain  fadlitiea  by  U-T06 
to  provide  an  interconnection,  at  U- 
TOS's  Johaeoa's  Bayou  Plant  in 
Caaaeroo  Pariah.  Louiaiana  Uohnson's 
Bayou  Plant),  arith  a  pipeline  to  be 
conatiuctad  and  operated  by  ANR 
Pipeline  Company  (ANR)  ia  Cameron 
Pariah;  and  (2)  intenuptible 
traaaporlatiaa  of  natural  gas  of  up  to  the 
dekatherm  equivalent  of  504)00  Mcf  per 
day  for  ANR  from  two  paints  of  receipt 
to  a  point  of  radebvery  to  ANR  at  the 
propoeed  interoonnectioo  with  ANR's 
pipeline,  all  m»  man  fully  aet  forth  in  the 
application  which  ia  on  file  with  tha 
CoBuniaaioo  and  opma  to  public 
inspection. 

U-TOS  states  diet  ANR  haa 
traditionally  moved  nataral  gas  ttam  tfis 
High  laland  Area  on  the  High  Island 
Ofbhore  Syateai  (HIOS)  to  Wast 
Camaroa  Bkxk  187  (Block  187)  for 
redelivery  to  so  ANR-owned  pipaMne  at 
Block  187  for  transportation  to  sbors.  U- 
TOS  slao  stales  thst  ANR  has  advised 
U-TOS  that  daring  the  wlater  period 
(November  March),  the  ANR-«wned 
pipeline  opetnlas  at  substantlaUy  full 
capacity. 

U-T06  asssrts  that  ths  propesad 
arrangement  will  provide  ANR  with  an 
alternate  means  of  moving  gaa  to  shore. 
Such  arrangements  will  enable  ANR  to 
reroute  up  to  the  dekatherm  equivalent 
of  up  to  504X10  Mcf  per  day  through  U- 
T08  to  a  1.5  mile.  12-inGh  diameter 
pipeline  to  be  built  by  ANR  which.  In 
turn,  will  interconnect  with  ANR's 
existing  12-lnck  diauMter  Weat  Cameron 
Lateral  north  of  the  Johnaoo's  Bayou 
Plant  ANR  will  constnict  its  pipeline 
and  a  BMtar  statlQa  pursuant  to  its 
blanket  certlflcals. 

U-TOS  also  requeeta  indnaioa  of  a 
receipt  poiat  in  Weet  Cameron  Block  118 
to  enable  it  to  tranaport  gas  reserves 
committad  to  ANR  in  West  CaaMron 
Blocks  115  snd  11& 


Comment  data:  February  Itk,  1988.  ia 
aooordanos  arith  Staadard  Paragraph  F 
at  tne  end  of  this  Dodoe. 

8,  Queetar  Pipeline  Coeqiaay 

(Docket  Na  CP»-M7-000) 
Jaauaiy  A 1888. 

Take  notiee  tfiet  on  January  9, 1988, 
Quastar  Pipeline  Company  (Qnestar),  70 
South  Stote  Street  Selt  Lake  City.  Utah 
84111.  filed  in  Docket  No.  CPe»-557-000 
an  application  pursuant  to  section  7(c) 
of  the  Nstnral  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  elective  standby  sales 
service  for  iu  Rate  Schedule  CD-I 
customers,  all  as  more  fully  set  forth  ia 
the  request  which  is  on  file  with  the 
Coounission  and  open  to  public 
inspection. 

Questar  states  that  it  requeste 
authority  to  provide  an  elective  standby 
sales  service  to  customers  who  purdisse 
nstural  gas  under  Rate  Schedule  CD-I 
to  Its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  Questar  further  stetes 
that  its  filing  is  made  in  accordance  with 
the  Commiaaion's  December  1, 1988, 
letter  order  in  Docket  Nos.  RTBB  03-006 
and  RP88-MMX)6  which  required 
Quester  to  file  for  certificate 
authorizaUon  for  standby  ssles  service. 

Comment  date:  February  16, 1980,  in 
sccordsnce  with  Stsndard  Paragraph  F 
at  the  end  of  this  notice. 

OiNalaralGaa 


(DockotNai 
Januafy  AUn. 

Take  notios  thst  on  January  18. 1980, 
Natural  Gas  PIpalins  Company  of 
America  (Natural).  701  East  22nd  Street 
Lombard.  Illinois  60141  filed  in  Docket 
14a  CP8B-88e-000  a  rsoaesl  parsaaat  to 
II  157.206  and  28i.228(b)  of  ths 
Coaoaissteii's  Reaalations  ander  the 
Natural  Gas  Act  far  authorization  to 
traasport  aatural  gas  on  an  intcmiptibis 
bssis  for  NIOOR  Bxploratioo  Company 
(NICOR).  s  producer  of  natural  gas. 
under  ite  blanket  certificate  issued  in 
Docket  No.  CPB6-582-a00  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Coomissioo  and  open  to  public 
Inspectioa 

Natural  states  thst  it  proposes  to 
transport  natural  gas  for  NICOR 
between  receipt  and  delivery  pointe  in 
offahore  Texas. 

Natural  further  states  that  the 
maximum  daily,  averge  and  annual 
quantities  thst  it  would  transport  for 
NICOR  would  be  8.500  MMBtu 
equivalant  of  natural  gas  (plua  any 
additiooal  vohaaes  accepted  pursuant  to 


the  overrun  provisions  of  Nstural's  Rate 
Schedule  ITS).  3,072  MMBtu  equivalent 
of  nstural  gas  snd  1,121.280  MMBtu 
equivslent  of  natural  gas,  respectively. 

Natural  indicates  that  in  a  filing  made 
with  the  Commission  on  January  10, 
1900,  it  reported  that  transportation 
service  for  NICOR  had  begun  on 
December  1, 1968  under  the  120-day 
sutoButic  authorization  provisions  of 
1 2ai223(s). 

Comment  date:  March  13. 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


18.Paahaodla 


PtpaLiaa 


[Docket  Na  CPeO-Ml-OOO] 
January  28, 1180. 

Take  notice  that  on  January  17. 1988, 
Panhandle  Eastern  Pipe  Line  Con^pany 
(Panhandle).  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  Na 
CPBO-641-O00  s  request  pursuant  to 
II  157.206  snd  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206  and 
284.223)  far  andKHlzation  to  transport 
natural  gas  for  Mountain  Iron  and 
Supply  ConqMny  (Mountain  Iron),  a 
manceter,  pursuant  to  Panhandle's 
blanket  certificate  issued  in  Dodcet  Na 
CPB6-Be5-000  and  section  7  of  the 
Nataral  Gas  Act  all  as  more  fully  set 
fordi  in  the  request  wfaidi  is  on  ffle  aridi 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Panhandle  requeste 
authority  to  transport  up  to  100  dt 
equivalent  of  natural  gas  per  day  on  an 
intenuptible  basis  on  behalf  of 
Mountain  Iron  pursuant  to  a 
transportetfon  agrsement  dated  October 
31. 1056,  betarean  Panhandle  and 
Mountain  Iron.  Panhandle  stetes  that 
the  transportetion  agreement  provides 
for  Panhandle  to  receive  gas  from 
various  existing  pointe  of  receipt  pointe 
on  Ite  system  in  Illinois,  Kansas. 
Oklahoma,  Texas,  Wyoming,  and 
Colorado  and  redeliver  the  gas,  less  fael 
used  snd  unaccounted  for  line  loss  to 
Central  Illinois  Light  Company  (CILOO) 
in  Tazewell  Edgar,  Moultrie,  Douglas, 
Vermilion.  Logan.  Champaign, 
Sangamon,  Peoria,  and  Knox  Counties, 
niinoU. 

Panhandle  indicates  it  would  provide 
the  service  for  a  primary  term  of  one 
month  bom  the  date  in  initial 
transportetion  and  continue  to  provide 
the  service  on  a  month-to-mondi  basis 
until  terminated  by  either  party  upon  at 
least  six  month's  prior  notice  to  the 
other.  Panhandle  stetes  that  it  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  ite  Rate  Schedule  FT. 


It  is  indicated  that  the  estimated 
maximum  daUy  volume,  average 
volume,  and  annual  volumes  would  be 
100  dt  equivalent  of  natural  gas,  32  dt 
equivalent  of  natural  gas,  and  11,680  dt 
equivalent  of  natural  gas,  respectively. 
Panhandle  stetes  that  it  commenced  a 
120Klay  transportetion  service  for 
Mountain  Iron  on  December  14, 1988,  as 
reported  in  Docket  No.  ST89-1633.  It  is 
also  indicated  that  Panhandle  would  use 
existing  facilities  to  Implement  the 
service. 

Comment  date:  Mardi  13, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  ANR  P^ieline  Company 
(DockA  No.  CF8e-647-000] 
January  28, 1980. 

Take  notice  that  on  January  17, 1980, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  bi  Docket  Na  CP8e-647-000 
a  request  pursuant  toll  157.205  and 
284JZ23(2)(B)  of  die  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  an 
intenuptible  transportation  service  for 
Coastal  Gas  Marketing  Conq>any 
(Coastal  Gas)  under  ANR's  blanket 
certificate  issued  in  Docket  No.  CP86- 
632-000  pursuant  to  section  7  of  the 
Nstural  Gas  Act  aU  as  more  folly  set 
forth  In  die  request  on  file  widi  the 
Commission  and  open  for  public 
inspection. 

ANR  stetes  that  it  wotdd  transport  on 
an  intermptible  basis.  iq>  to  a  maximum 
of  100,000  MMBtu  of  natural  gas  per  day 
for  Coastal  Gas.  ANR  stetes  that  it 
would  receive  the  gas  at  an  existing 
point  of  receipt  in  die  High  Island  Area, 
o&hore,  Texas,  and  reddiver  the  gas 
for  the  account  of  Coastal  Gas  at 
existing  interconnections  located  in  the 
stete  of  Texas.  ANR  indicates  that  the 
total  volume  of  gas  to  be  transported  for 
Coastal  Gas  on  a  peak  day  would  be 
100,000  MMBtu;  on  an  average  day 
would  be  100,000  MMBtu:  and  on  an 
annual  basis  would  be  36,5004)00 
MMBtu.  ANR  indicates  it  would  perform 
the  proposed  transportetion  service  for 
Coastal  Gas  pursuant  to  a  service 
agreement  dated  October  28, 1988, 
between  ANR  and  Coastal  Gas. 

ANR  stetes  that  it  commenced  the 
transportetion  of  natural  gas  for  Coastal 
Gas  on  December  4, 1988,  at  Docket  Na 
ST89-1660-000  for  a  120-day  period 
pursuant  to  1 284.223(a)(1)  of  die 
Commission's  Regulations.  ANR  stetes 
diat  it  proposes  to  continue  this  service 
in  accordance  with  |  {  284.221  and 
284,223.  ANR  indicates  that  it  proposes 
no  new  facilities  in  order  to  provide  this 
transportation  service. 


Comment  date:  March  13. 1909,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Williams  Nstural  Gas  Company 

(Docket  No.  aW-671-OOD] 
January  26, 1980. 

Take  notice  that  on  January  19, 1980, 
Williams  Natural  Gas  Company 
(Williams)  P.O.  Box  3288.  Tulsa, 
Oklahoma  74101,  filed  in  Docket  Na 
CP80-671-000  a  request  pursuant  to 
1 157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Phillips  66  Natural  Gas  Company 
(Phillips  66),  under  ite  blanket 
authorization  issued  in  Docket  No. 
CP86-631-O00  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fuUy 
set  fordi  in  the  request  which  is  on  Ele 
with  the  Commission  and  open  to  public 
inspection. 

Williams  would  perform  the  proposed 
interruptible  transportation  service  for 
Fbillips  88,  a  gadierer /processor  of 
natural  gas,  pursuant  to  an  ITS 
transportation  service  agreement  dated 
NovMidier  8, 1988  (Reference  Na  TR- 
O0033).  The  term  oif  die  transportation 
agreement  is  from  the  date  of  execution 
and  shall  continue  in  full  fwce  and 
effect  untU  January  1, 1993,  and  shall  be 
considered  as  renewed  and  extended 
beyond  sudi  original  term  for  additional 
periods  of  one  year  each  unless  eidier 
party  gives  the  other  written  notice  st 
least  ninety  days  prior  to  the  expiration 
date  of  the  ori^nal  or  any  succeeding  or 
extended  ietm  of  ite  intention  to 
terminate  the  service  agreement  on  that 
date.  Williams  proposes  to  transport  on 
a  peak  day  up  to  404)00  MMBta  per  day, 
on  an  average  day  vp  to  304)00  MMBtu; 
and  on  an  annual  basis  10.9504)00 
MMBta  of  natural  gas  for  Fbillips  86.  It 
is  stated  that  Phillips  66  would  pay 
Williams  for  all  service  rendered  under 
the  transportation  agreement  in 
accordance  with  William's  Rate 
Schedule  ITS,  and/or  any  other 
applicable  or  superseding  rate 
8chedule(8)  as  filed  widi  the  FERG 
Williams  would  receive  the  volumes 
from  2  receipt  pointe  in  Oldahoma  for 
transportation  to  various  delivery  pointe 
on  Williams'  pipeline  system  located  in 
Oklahoma,  Kanisas,  and  Missouri 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
I  284.223(a)(1)  of  die  Commission's 
Regulations.  Williams  commenced  such 
self-implementing  service  on  December 
1. 1988.  as  reported  in  Docket  Na  STBO- 
1621-000. 
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Comment  datm:  Umnh  13. 190a  in 
■coonkno*  with  SUodard  Pinifraph  C 
■I  the  end  of  this  notio*. 

Standard  Parai^aplM 

F.  Any  person  daairtaf  to  be  heard  or 
make  any  protest  with  reference  to  eaid 
fliinf  ehouid  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Coamdaaioa  S25  North 
Capiiol  Street  NE..  Washintton.  DC 
20420.  a  motion  to  intervene  or  a  proteet 
in  accordance  writh  the  requirenents  of 
the  Coeimiseion's  Ruiee  of  Practioe  and 
Procedure  (18  CFR  386.211  and  385.214) 
and  the  Ragulatlona  under  the  Natural 
Gas  Act  (18  CFR  1S7.10).  All  pcotaata 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  tiM 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
partiee  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  partidpata  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rulaa. 

Take  further  notice  that  punuant  to 
the  euthority  contained  in  and  subject  to 
iurlsdiction  oonfemd  upon  the  Federal 
Energy  Regulatory  Commisaion  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  s  hearing  will  be  held 
without  further  notice  before  the 
Commisaion  or  its  designee  on  this  OUng 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  Its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  Intervene  la  timely  fU*d.  or  If 
tho  Commission  on  Its  own  motion 
believes  that  a  formal  hearing  Is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  prooedxire  herein  provided 
for.  unless  otherwise  advised.  It  will  be 
unnecessary  for  the  eppHcant  to 
apppear  or  be  represented  at  the 
hearing. 

G.  Any  person  on  the  Commisaion's 
staff  may.  within  48  days  after  the 
issuance  of  the  Instant  notice  by  the 
Commission,  file  pursuent  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  388.214)  a  motion  to  intervene  or 
notice  of  Intervention  end  pursuant  to 

1 157.206  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206)  a 

Srotest  to  the  reqiieet.  If  no  proteet  Is 
led  within  the  time  allowed  therefor. 
the  propoeed  ectivlly  shall  be  deemed  to 
be  authorised  effective  Oie  day  after  the 
time  ellowed  for  flHng  e  protest.  If  a 
proteet  ie  filed  and  net  withdrawn 
widiln  80  days  afler  the  ttaie  allowed  for 


filing  a  pralaat  die  inetani  roqaeet  ehall 
be  treated  as  an  application  for 
authoriiatioa  ponwiBnt  to  section  7  ol 
the  Natural  Gas  Act 
uisai 


(FR  Dec  m-Un  PUed  1-30-68: 8:48  an] 
isnv4va 


TWt88  0M8  TrMMKllMiOfl 


•tall 
Corp.oti 


Janoaiy  IS.  1688. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  TransmieeWwi  Coipotatlea 

(Docket  Ng  CP6B  668  000) 

Take  notioe  that  on  January  18. 198B. 
Texas  Gas  Tranamisaion  Corporation 
(Texas  Gas).  3800  Frederica  Street 
Owenaboro.  Kentucky  42301.  filed  In 
Docket  No.  CP8M  868  UUU  a  request 
pursuant  to  1 1 187.206  and  284.223  of  the 
Commission's  ResulationB  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptlble  transportation 
service  for  Stand  Energy  Corporation 
(Stand)  under  the  blanket  certificate 
issued  bi  Docket  No.  CP88-886-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  pubho  tnepectlon. 

Texas  Gas  requests  authorlxation  to 
transport  on  a  peak  day  up  to  28,000 
MKAtu  of  natural  gas  for  Stand,  with  an 
estimated  everage  daOy  quantity  of 
1.000  MMBtu.  On  an  amraal  basis.  Stand 
estimalos  a  vohtme  of  10.220000  MMBto. 
The  ultimate  consumers  of  the  gas  have 
been  identifled  by  Stand  aa  llie  Kroger 
Company. 

Tranaportatton  service  for  Stand 
commenced  December  1. 1088,  under  the 
\20^my  automatic  provistons  of 
I  284.223(e)  of  the  Coramisaioa's 
Regulations,  as  reported  te  Docket  Na 
ST80-1386-000. 

Comment  dot»:  March  IS.  1988.  in 
aceordanoe  wtth  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gm  PIpoliM 
AoMtka 

(Dock»l  No.  C3W-674-0001 

Take  notice  thet  on  January  23. ' 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street 
Lombard.  Blhiols  80148.  filed  in  Docket 
No.  CPBi  874-000  a  requeet  pursuant  to 
1 187  J06  of  the  Connnlaaion's 
Regulations  under  the  Natural  Gas  Act 
(18  CPR 187  JOB)  for  authorisation  to 
provide  an  Interruptlble  transportation 


servloe  for  Apache  Corporation 
(Apache),  a  producer,  under  the  blanket 
certificate  lasued  in  Docket  No.  CP88- 
582-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  all  as  more  hilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commisaion  and  open  to  public 
inspection. 

Natural  states  that  pursuant  to  a 
transportation  agroement  dated  October 
3, 1968.  under  its  Rate  Schedule  ITS.  it 
proposee  to  transport  for  Apache  up  to 
lOOjIXW  MMBtn  per  day  equivalent  of 
natxtral  gas  (plus  any  addiUoaal  volumes 
accepted  pursuant  to  the  overrun 
provisions  of  Natural's  Rate  Schedule 
ITS).  Natural  states  that  it  would  receive 
the  gas  at  existing  receipt  points  in 
Dlinois.  Texas,  offshore  Texas. 
Oklahoma.  Louisiana,  offshore 
Louieiana,  Kansas.  Nebraska  and 
Wyoming,  and  that  it  would  transport 
and  deliver  the  gas  In  Louisiana.  Illinois, 
Texas,  offshore  Texas,  Oklahoma, 
Colorado,  Iowa.  Kansas  and  Nebraska. 

Natural  advises  that  service  under 
i  284.2Z3(a)  commenced  November  18, 
1968,  at  reported  in  Docket  No.  STB9- 
183a  Natnral  further  advises  that  it 
would  transport  30,000  MMBtu  on  an 
average  day  and  1O.96OJ00  MMBto 
annually. 

Coatmant  data:  March  IS.  1900.  In 
accordance  wtth  Standard  Paragraph  G 
at  the  end  of  this  notioa. 

S.  ANR  Plpalna  CaapMiy 

(Docket  Na  CPe^-64»-000) 

Take  notice  that  on  January  17, 19881 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Canter,  Detroit  Michigan 
48243.  filed  in  Docket  No.  CPB»-849-000 
a  request  pursuant  to  i  157.206  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  National  Energy 
Systems,  Inc.  (National),  under  ANR's 
blanket  certificate  issued  in  Docket  Na 
CP88-532-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  In  the  application  which  is  on 
file  with  the  Commiasion  and  open  to    .  "^ 
public  inspection. 

ANR  requests  authorization  to 
transport,  on  an  interruptlble  basis,  up 
to  a  maximum  of  1.000  deka  therms  (dtj 
of  natural  gas  per  day  for  National,  a 
marketer  of  natural  gas.  from  receipt 
points  located  in  Kansas.  Louisiana, 
offshore  Louisiana,  Oklahoma.  Texas 
and  offshore  Texas  to  a  point  of  delivery 
located  In  Washtenaw  County. 
Michigan.  ANR  anticipates  transporting, 
on  an  average  day  1  AX)  dt  and  an 
annual  volume  of  308,000  dt 

ANR  states  that  the  transportation  of 
natural  gas  for  National  commenced 
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December  22. 1888,  as  reported  in 
Docket  Na  STBO-iess-OOa  for  a  120<iay 
period  pursuant  to  1 284.223(a)  of  the 
Coynmiaslao's  Regolatkns  and  tiie 
blanket  certificate  iasned  to  ANR  in 
Docket  Na  CP88-«32-OQa 

Comment  data:  March  IS.  1900.  in 
accordance  with  Standard  Paragraph  G 
at  thr  and  of  &it  notioe. 

G.  Any  ponon  or  tiia  Commisaion's 
staff  may.  within  46  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  purtoant  to  Rule  214  of 
the  Commiaaion's  Procedaral  Roleo  (16 
CFR  385J214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157 J06  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206)  a 
protest  to  the  request  If  no  protest  is 
filed  ivithin  the  time  aUowed  dierefor. 
the  proposed  activity  riiall  be  deoned  to 
be  anniorlzed  effective  the  day  after  the 
time  allowed  for  fflfng  a  protest  tf  a 
protest  Is  filed  and  not  withdrawn 
within  30  days  aftw  die  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  aa  an  an>Ucation  for 
authorization  pursuant  to  aectioo  7  of 
the  Natural  Gas  Act 
Lois  D.  CasfadL 
Secretary. 

(FR  Doc  6B-2235  PUed  1-30-66;  8:45  am] 
MUJNa  oooe  eny-ei-si 


Chovron  U AA.  kic; 

ExlMWonvf  8  BInniNt 


AflMy^^itkMt  fc^ 


January  28. 18661 

Take  notice  that  on  Januaiy  17, 1960, 
as  amended  by  its  filii^  of  Januaiy  18. 
1989,  Chevron  U.S.A.  be.  (Chevron)  of 
P.O.  Box  3725,  Houston.  Texas  77253- 
3725,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  in  Docket  No.  Cl86-4d-003 
to  extend  such  authorization  for  an 
unlimited  term,  aU  as  more  fully  eet 
forth  in  the  application  which  is  on  file 
with  the  Comndssion  and  open  for 
public  inspection. 

By  order  iaeaed  March  31. 10681  in 
Docket  Na  085-665-003,  et  al,  the 
Commisaion  consolidated  Chevron's 
authorization  in  Docket  Na  087-016- 
000  pertaining  to  the  sale  of 
contractually  uncommitted  gas  with 
Chevron's  limited-tann  blanket 
abandonment  and  blanket  certificate 
with  pregranted  abandonment  in  Docket 
Na  O8B-ifr-003  and  extended  auch 


authorlzatiooe  for  a  term  expiring  March 
31, 1989.  Chevron  now  seeks  to  extend 
its  blanket  limited-term  certificate 
insofar  as  it  pertains  to  contractually 
uncommitted  gas  for  an  unlimited  term. 

Any  person  desiimg  to  be  heard  or  to 
make  any  protest  witt  reference  to  said 
application  should  on  or  before 
Febroaiy  15, 1960,  file  with  the  Federal 
Eneigy  Regulatory  Commission. 
Washington.  DC  20428,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (16  CFR  385.211. 385.214).  All 
protests  filed  %vith  the  Commission  will 
be  OMwidered  by  it  in  determining  die 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wislung  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  widi  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  odierwise  advised,  it  wiU  be 
unnecessary  for  Chevron  to  appear  or  to 
be  represei^  at  the  hearfaog. 
Lois  D.  CaalMll. 
Secretary. 

(FR  Doc  89-2231  Filed  1-30-88;  8:46  am] 
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Propoofld  CiMnQOO  bi  PERC  Ctaw  Tsrtff 

January  26^  UOB. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Ctdumlna 
GuU).  on  Januaiy  17, 1060,  traidered  for 
filing  the  following  sabatitute  reviaed 
tariff  sheet  to  its  FERC  Gas  Tariff 
Original  Volume  Na  1.  with  the 
proposed  effective  date  of  Januaiy  1. 
1989: 

Substitute  Sixth  Revised  Sheet  Na  5A 

Columbia  Gulf  states  that  on 
December  16. 1988,  it  tendered  for  filing 
Sixdi  Revised  Sheet  No.  6A  to  its  I^RC 
Gas  Tariff,  Original  Voltune  No.  1.  This 
tariff  riieet  %ras  filed  to  reflect  the  Gas 
Research  Institute  (GRI)  funding  unit  as 
authorised  by  Ophiion  No.  320  issued  by 
the  Federal  Eneigy  Regalatoiy 
Commission  (Commission)  on  November 
3a  1988  in  Docket  Na  RP86-182-00a 
Tliis  Substitute  Revised  tariff  sheet  is 
being  filed  to  comet  typopaphical 
errors  discovered  since  the  filing  of 
December  16. 1988. 

Copies  of  the  filing  were  served  i^Mn 
the  Company's  jurisdictional  costomers 
and  intereeted  state  commiastwis. 

Any  person  doeiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  CafHtol  Street  NE..  Wariiington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  die  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  Febraary  S,  1060.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  iHoceeding. 
Any  person  wishing  to  beconse  a  party 
must  file  a  motion  to  intervene.  Ct^iies 
of  Columbia  Gulfs  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
LoisD-CasfaeH 
Secretary. 

Pft  Doc  68-2232  Filed  l-aO-«e(  8:45  am) 
I  coot  snr-et-a 
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Take  notice  diat  on  January  19, 1880. 
Graidte  State  Gas  Transmission,  faic.    — 
(Granite  State).  120  Royafl  Street 
Canton.  Massachusetts  oaoei,  tendered 
lor  filing  with  the  Cosnrfssiao  the 
followii^  tariff  sheet  in  its  FERC  Gas 
TaitfE,  First  Revised  Vohme  Na  1.  for 
effectiveness  on  January  1. 1988: 

First  Revised  Sheet  Na  7-C 

According  to  Granite  State,  the 
puipose  of  the  instant  filing  is  to  comply 
with  the  Commission's  iHder  issaed 
September  28, 1988  in  this  docliet 
relating  to  the  procedures  pursuant  to 
which  Granite  State  wiQ  recover  from 
its  customers  the  fixed  take-or-pay 
charges  billed  by  Tennessee  Gas 
Pipeline  Company  under  the  provisions 
of  Order  No.  500.  Granite  State  proposes 
to  track  Tennessee's  revised  take-or-pay 
chaiges  authorized  by  Commission 
order  dated  DecembCT  29, 1966  In  Docket 
No.  RP68-191-005.  Granite  State 
requests  an  effective  date  of  Januaiy  1. 
1980. 

Granite  State  further  states  dtat 
copies  of  its  filing  were  served  upon  Its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  and  the 
regulatory  commissions  <rf  the  States  of 
Maine,  KUssachnsetts  md  New 
Hampshire. 

Aiqr  person  desiring  to  be  heard  or  to 
protest  said  filing  ahoold  file  a  motian  to 
intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission.  825 
Nordi  Capitol  Stieet  VS^  WasUngton. 
DC  20428,  in  accordance  widi  sections 
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211  And  214  of  dM  ConuniMioo's  RuIm 
of  Practio*  and  Prooadurt  (18  CFR 
SaS^l,  3W^4).  AJl  Mich  motloiu  or 
protMU  tbould  b«  fUod  on  or  b«for« 
February  S.  lOM.  ProteaU  will  b« 
conaldarad  by  Iba  Commlaaion  in 
dalannlnlitf  tha  approprlata  action  to  ba 
takan.  but  will  not  aarva  to  maka 
protaatanta  partlaa  to  tha  procaadlng. 
Any  paraon  wiahinf  to  bacoma  a  party 
muat  flla  a  motion  to  tntarvana.  Copiaa 
of  thla  fllini  ara  on  fila  with  tha 
Coouniaaion  and  ara  availabla  for  pubUe 
Inapactlon. 
iD. 


S»cntary. 

(FR  Doc  a»-3233  PUad  1-30-68: 9M  am) 
tariy-ava 


OXY  USA  hM,  •!  M4  AppiMHon  for 

lOfl 


Taka  notlca  that  aach  Applicant  Uatad 
haraln  haa  filad  an  application  purauant 
to  aaction  7  of  tha  Natural  Caa  Act  and 
tha  Padaral  Bnargy  Ragulatory 
Commisaion'a  (Commlaaion)  ragulatlona 
thereunder  for  amendment  of  Ita  blanket 
llmltad-tarm  oartlflcata  with  pragranted 
abandonment  pravioualy  iaauad  by  tha 
Commlaaion  for  a  term  expiring  March 
81. 1900.  to  extend  auch  authoriiatlon 
for  an  unlimited  term,  all  aa  more  hilly 
aat  forth  in  tha  applicationa  which  ara 
on  file  with  the  Commiaalon  and  open 
for  public  inapactlon. 

Any  paraon  daairlng  to  be  heard  or  to 
maka  any  proteat  with  reference  to  aaid 
applicationa  should  on  or  before 
February  13. 1900.  file  with  the  Federal 
Energy  Ragulatory  Commlaaion. 
Waahington.  DC  20420.  a  petition  to 
intervene  or  a  proteat  in  accordance 
with  the  raquirementa  of  the 
Conunlaaion'a  Rulea  of  Practice  and 
Procedure  (18  CFR  308^1. 388^4).  All 
protesta  filed  with  the  Commlaaion  will 
be  conaldarad  by  it  in  determining  the 
appropriate  action  to  ba  takan  but  will 
not  serve  to  make  the  proteatanta 
partlaa  to  tha  proceeding.  Any  peraon 
wishing  to  become  a  party  in  any 
proceeding  herein  muat  file  a  petition  to 
intervene  in  accordance  with  the 
Commiaalon's  rulea. 

Under  the  procedure  herein  provided 
for.  onlaaa  otharwiaa  adviaad.  it  will  be 


unnaoaaaafy  for  AppUcanta  to  appear  or 
to  ba  rapraaanted  at  the  hearing. 

iD.( 


StcrHary. 
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r  Environmental  Protection 
Agency  (EPA). 
I  Notice. 


R  In  oompllanoe  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3801  »t$«q.],  this  notice  announces  that 
the  Information  Collection  Raquaat  (ICR) 
abatractad  below  haa  baan  forwarded  to 
the  OfDoe  of  Management  and  Budget 
(0MB)  for  review  and  comment  The 
ICR  deacribea  the  nature  of  tha 
information  collection  and  ita  expected 
coat  and  burden:  where  appropriate,  it 
Indudea  tha  actual  data  collection 
inatniment. 


kTION  OONTACTt 
Sandy  Farmer  at  EPA.  (202  382-2740). 

rANVI 
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OfHca  of  Reaaarch  and  PavalopmaDt 

TitlK  Application  for  Permit  to 
Discharge  Waatawater  and  Aaaodated 
Regulatlona  (EPA  ICR  #0220;  OMB 
#2040-0000).  Thla  la  a  reviaion  of  a 
currently  approved  collection. 

Abttract  Fadlitiea  intending  to 
discharge  any  pollutant  into  national 
watera  muat  obtain  a  permit  AppUcanta 
submit  data.  form(s).  and/or 
aupplemental  information  to  permit 
authority,  describing  facility  location, 
receiving  watera.  and  nature  of 
discharge.  Hie  permit  authmity 
approvaa/diaapprovea  requeat  and  seta 
permit  condltiona. 

Burden  Statement:  The  eatimatad 
average  public  reporting  and 
recoro&teaping  burden  for  thla  coUectioa 


of  information  la  13  houra  par 
reapondent  per  year.  Thia  aatimata 
Includaa  all  aspecta  of  tha  informatioa 
collection,  including  time  for  reviewing 
instructiona.  gathering  and  maintaining 
the  data  needed,  canying  out  and 
analyiing  taata.  and  aubnitting 
applicationa. 

RaepondentM:  Fadlitiea  that  diacharge 
pollutants  into  national  watera. 

Estimated  No.  ofRetpondentKV.Wi. 

Estimated  Total  Annual  Burden  on 
Respondents:  300380. 

nvquency  of  Collection:  On  occasion. 
every  five  years. 

Send  comments  regarding  the  burden 
eatlmate,  or  any  other  aspect  of  this 
collection  of  information,  induding 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.8.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223),  401  M  Street  SW.. 

Waahington.  DC  20400 
and 
Tim  Hunt  Office  of  Management  and 

Budget  Office  of  Information  and 

Regulatory  Affaire.  720  Jackaon  Place 

NW..  Washington.  DC  20603. 

OMB  Responaae  To  Agency  FRA 
Claaranca  Raquaeta 

EPA  ICR  #1028^)3:  Peatidde 
Manufacturing  Facility  Canaua  for  1900; 
OMB  #2040—0111:  waa  approved  12/22/ 
88;  expires  04/30/ga 

EPA  ICR  #1287;  National  Operationa 
and  Maintenance  Excellence  Awards 
Program  Queationnaire;  OMB  #2040- 
0101:  waa  approved  12/23/88;  expiree 
12/31/91. 

EPA  ICR  #O37a00;  Underground 
Iniectlon  Control  Program  Iniormatlon 
Collection:  OMB  #2040-0042:  was 
approved  12/23/88;  expiree  09/30/91. 

Dated  January  21. 1989. 
Paul  I  apaley. 

Infonnation  and  Regulatory  Systems 
Division. 
(FR  Doc.  SB-nS?  Filed  1-30-88:  8:45  am) 


(OPP^IOOOOO;  Fm.-381I-4] 

i^annayi*anw  uvpsrniwin  %n 
AsncunUrO  Haowpi  or  Mppncpiiona  lor 
EfiMTBoney  Exwnpliono  To  Uoo 
(x^**C^»8  OBiyor^4^iolliy?"4" 
(1  Mathylothyl)  5  OXO-IIHwidigol-l- 

WMGnmOn  Of  I^IIMC  bUHmiMII 


r.  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 
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ouajscr  EPA  has  received  specific 
exemption  requests  from  Ae 
Pennsylvania  Department  of  Agriculture 
(hereafter  referred  to  as  the 
"Apphcant")  to  use  the  active  ingredient 
(±}-2-(4.5-dihydro-4-methyl-4 
-(l-methyiethyi)-5- 
0X0-1//- imida»)l-2-yIl-5-e 
thyl— 3— pyridinecariwxylic  add 
(Pnrsuif')  to  control  broadleaf  weeds 
on  250  acrea  of  Uma  beans,  8.000  acres 
of  snap  beans,  and  2,800  acres  on  green 
peas  in  Pennsylvania.  Pursuit^**  contains 
an  unregistered  active  ingredient  and 
therefore,  in  accordance  with  40  CFR 
160.24,  EPA  is  soliciting  comment  before 
making  the  decision  whether  or  not  to 
grant  these  exemptions. 

DATi:  Comments  must  he  received  on  or 
before  February  15. 1989. 

AnoattO;  Three  copies  of  written 
conuneots.  bearing  the  identiiScation 
nototion  "OPP-18000a"  ahould  be 
submitted  by  mail  to:  Public  Docket  and 
Information  Section.  Field  Operations 
Division  (TS-757C),  OfTice  of  Peatidde 
Programs,  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC204ea 

In  person,  bring  comments  to:  Room 
236,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway.  Arlmgton.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
daimed  confidential  liy  marlcing  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Infonnation  so  marked  will  not 
be  disdosed  except  in  accordance  with 
procedures  aet  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  contain 
CBI  muat  be  submitted  for  indusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  diadosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  Ail  «vritten  comments  will 
be  available  for  inspection  in  Room  236 
at  the  address  given  above  from  8  ajn. 
to  4  p.m.,  Monday  through  Friday 
excluding  legal  holidays. 

raa  FURTNCR  wtFORSIATION:  By  mail: 
Robert  Forrest.  Registration  Division 
(TS-787C).  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460. 

Office  location  and  telephone  number 
Room  716,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  (703- 
557-1806). 

SUPTLEMENTARV  mFORMATiON:  Pursuant 
to  section  18  of  the  Federal  Insectidde, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
fi^m  any  provisions  of  FTFRA  if  he 
determines  that  emergency  conditions- 
exist  which  require  such  exemption. 


The  Applicant  has  requested  the 
Administrator  to  issue  specific 
exemptions  to  permit  the  use  of  an 
unregistered  herbicide.  (±)-2— [4,5— 
dihydro— 4— methyl— 4 
-(l-methylethyl)-S- 
oxo— 1//— imidazol— 2— ylj— 5— e 
thyl-3-pyridinecarboxylic  acid  (CAS 
81335-77-5).  manufactured  as  Pursuit'"', 
by  American  Cyanamid  Company,  on 
lima  beans,  snap  beans,  and  green  peas 
in  Pennsylvania.  Infonnation  in 
accordance  «vith  40  CFR  Part  166  was 
submitted  as  part  of  these  requests. 

On  June  10. 1968  the  Administrator 
cancelled  all  labeled  uses  of  the 
herbidde  dinoseb  on  beans  and  peas. 
According  to  the  Applicant  dinoseb  was 
used  to  control  annual  broadleaf  weeds 
on  almost  all  the  acreages  of  lima  beans, 
snap  beans,  and  9«en  peas  9<own  in 
Pennsylvania.  The  Applicant  states  that 
other  products  that  are  labeled  either  do 
not  control  a  broad  spectnun  of 
broadleaf  weeds  consistently  or  cannot 
be  used  in  Pennsylvania  without  causing 
crop  injury. 

The  Applicant  indicates  that  weeds  in 
bean  and  pea  fields  reduce  yields  by 
competing  with  the  crop  and  cause 
additional  problems.  Weeds  reduce 
harvest  effidency  and  result  in  field 
abandonment  when  weed  problems  are 
severe.  Weeds  interfere  with  insectidde 
applications  and  may  result  in  increased 
insect  problems  or  additional  insectidde 
applications. 

Pursuit***  will  be  applied  preplant  or 
preemergence  to  the  crop  at  a  maximum 
rate  of  0X)3125  pounds  active  ingredient 
per  acre.  A  single  application  per  crop 
will  be  made  sometime  between  March 
1.  and  September  31. 1989  to 
approximately  8,000  acrea  of  snap 
beans.  250  acres  of  lima  beans,  and 
2.800  acres  of  green  peas. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications 
themselves.  The  regulations  governing 
section  18  require  publication  of  receipt 
of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provi<ks  for  the 
opportunity  for  public  comment  on  the 
application. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.' 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Pennsylvania  Department  of 
Agriculture. 


Dated:  Deceml>er  27, 1988. 

Amw  E  Lindsay, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

|FR  Doc.  89-2188  FUed  l-«>-aSC  8:45  aHi| 
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Underground  iniaction  Control 
Program;  C«rtng  Camanting  Praawira/ 
Singia  Point  RaaiativMy  Log 
Mechanical  Intagrfty  Taat  for  Claaa  IH 
In-SItu  Uranitim  Infaction  We«8 

AGEMCV:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  alternative  method; 
request  for  comments. 

gUMMAIwr:  The  Director  of  the  Office  of 
Drinking  Water.  Environmental 
Protection  Agency  (EPA),  is  proposing  to 
grant  approval  for  the  use  of  a  casing 
cementing  pressure/single  point 
resistivity  log  mechanical  integrity  test 
as  an  alternative  to  the  test  specified  in 
40  CFR  146.8(b]  for  the  demonstration  of 
no  significant  leaks  in  the  casing.  The 
Agency  intends  this  approval  to  apply  to 
Class  in  in-Situ  uranium  mining 
injection  wells.  The  test  is  referred  to  as 
the  Casing  Cementing  Pressure/Single 
Point  Resistivity  Test  The  Agency  is 
requesting  comments  and  further  data 
on  the  viability  of  this  alternative. 

DATES:  Written  comments  and  any 
referenced  data  must  be  submitted  on  or 
before  March  2. 1968.  If  significant 
comments  are  received,  EPA  will 
publish  a  subsequent  notice.  If  no 
significant  comments  are  received  which 
warrant  changes  to  this  notice,  approval 
will  become  final  on  April  3, 1989. 

ADDRESSES:  Comments  should  be 
adddresed  to  Bruce ).  Kobelski,  Office  of 
Drinking  Water  (WH-5S0). 
Environmental  Protection  Agency.  401 
M,  Street  SW.,  Washington  DC  20460.  A 
copy  of  the  comments  and  supporting 
documents  will  be  available  for  review 
during  normal  business  hours  at  the 
EPA,  Room  1013  C,  East  Tower.  401  M 
Street  SW.,  Washington  DC  and  at  EPA 
Region  VIII.  999 18th  St,  Suite  500. 
Denver.  CO  80202-2405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  J.  Kobelsici,  Ofiice  of  Drinking 
Water  (WH-550}  U.S.  EPA.  Washington, 
DC  20460  at  (202)  382-7275  or  Paul  S. 
Osborne.  Drinking  Water  Branch,  U.S. 
EPA  Region  VIII,  999 18th  Street  Suite 
500  (8WM-DW)  Denver,  CO  80202-2405 
at:  (303)  293-1418. 


4«M 
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LBackfrouad 

The  Saft  Drinking  Water  Act  (SDWA) 
(42  U.aC  aOOh.  «/  teq.)  ia  Intended  to 
protect  underground  tourcee  of  drinking 
water  (USOWi)  from  contamination  by 
underground  injection.  One  of  the 
comerstonea  of  the  Underground 
In)ection  Control  (UIC)  Porgram  !•  the 
mechanical  integrity  of  the  wella. 
Mechanical  Integrity  (MI]  ia  deflned  aa 
the  abaence  of  significant  leaka  in  the 
caaing.  tubing,  or  packer,  and  the 
abaence  of  aigniflcant  fluid  movement 
into  an  underground  aource  of  drinking 
water  through  vertical  channela 
adjacent  to  the  injection  well  bore.  Thia 
movement  can  occur  either  from  the 
injection  xone  or  from  other  zones  or 
aquifers.  Acceptable  methoda  of 
evaluating  mechanical  integrity  are 
specified  in  40  CFR  140.8  for  SUte 
programs  administered  by  EPA  (direct 
implementation),  and  in  the  program 
applicationa  of  the  Statea  with  prlmarv 
enforcement  reaponaibillty  (primacy)  for 
injection  wella.  Section  14ei(d)  atataa 
that  the  Director  of  the  SUte  UIC 
program  may  allow  altemativa 
mechanical  integrity  teata  if  the 
Admlnaitrator  approvea  the  altertutive 
methoda.  The  Adminiatrator  haa 
delegated  the  authority  to  approve 
alternative  tests  to  the  Director  of  the 
Office  of  Drinkinfl  Water. 

llie  EPA  intends  to  grant  national 
approvl  for  the  uae  of  an  alternative 
mechanical  integrity  teat  known  aa  the 
Caaing  CementiM  Preaaure/Slngle  Point 
Reaiativity  teat.  Thia  teat  may  be  api^ed 
to  Class  III  In-situ  uranium  wella 
constructed  with  PVC  or  flber^aa 
casing  on  a  national  basis.  Today's 
action  ia  being  taken  in  reaponae  to  a 
requeat  from  ue  Director  of  the  Claaa  1, 
III.  IV.  and  V  UIC  programs  for 
Wyoming  that  EPA  approve  thia 
proposed  test  to  demonstrate 
mechanical  integrity  aa  an  alternative  to 
the  use  of  portable  packara.  EPA  had 
previoualy  approved  the  use  of  this 
alternative  test  for  Class  III  in  situ 
uranium  mining  wells  in  the  Slate  of 
Texas  in  1963.  The  test  has  been  utilized 
successfully  in  that  Stute. 

IL  AppMcatkm  and  Deecripttoa  of  the 
Teat 

A.  Application 

The  tn-aitu  mining  of  uranium  utilizes 
a  series  of  injection  and  recovery  wella 
to  leach  uranium  from  shallow 
mineralized  sandstone  units  ("roll  front 
uranium  depoaita").  The  proceaa 
consists  of  leaching  uranium  from  the 
ore  bodiea  in  place  by  circulating  ground 
water  fortified  with  an  oxidizing  agent, 
auch  aa  oxygen  and  carbon  dioxide,  in 
the  appropriate  horizon  via  injection 


wella  and  recovering  the  leach  fluid  via 
pumping  wella.  The  uranium-bearing 
solution  recovered  from  the  pumped 
wells  is  processed  through  an  ion 
exchange  facility  where  the  uranium  ia 
removed  from  the  aolution  and  abaorbed 
onto  the  surface  of  the  ion  exchange 
resin.  The  barren  fluid  leaving  the  ion 
exchange  facility  ia  enhanced  with 
oxidanta  and  ia  reinjected  into  the  ore 
into  the  ore  body  to  oooUnue  the  mining 
cycle. 

Well  field  unit!  are  deaigned  audi  that 
injection  and  recovery  wells  are  utilized 
fur  both  purposes  as  mining  proceeds 
through  the  unit.  Wella  are  conatructed 
out  of  either  PVC  or  flberglaaa  caaing. 
which  is  cemented  by  circulating  cement 
from  total  depth  to  the  aurfaoe.  Both 
Injection  and  recovery  wella  are 
operated  without  tubtng  and  packers. 

A  TetUng  Method 

1.  PtMae  I — Caaing  Cementing  Preaaure 
Teat 

After  the  caaing  ia  run  into  the  hole 
and  the  cement  pumped  ia  the  cementer 
is  used  to  displace  the  cement  out  of  the 
casing  with  water  and  up  into  the 
annulua  until  cement  retuma  to  the 
aurfaoe.  During  thia  displacement  a 
preaaure  gauge  ia  attached  to  the 
cementing  head  and  the  preaaure 
■•quired  to  dlapUoe  the  cement  ia 
■Maaured. 

The  applied  pcaaeura  ia  atrictly  a 
function  of  the  depth  of  the  well  (or  the 
height  of  the  column  to  be  diaplaced) 
and  the  denaity  of  the  cement  With  well 
depths  of  approximately  SCO  feet  and  a 
cement  denaity  of  SO  Iba/ft*.  the 
maximum  caaing  head  preaaure  required 
as  about  100  pat  The  preaaure  gauge  is 
read  during  the  firat  10  to  14  minutea 
after  the  preaaure  atabalizea.  The  final 
pressure  reading  muat  fall  within  5%  of 
the  initial  ahut-in  preaaure  for  the  caaing 
topaaa. 

It  ia  important  to  note  that  the  casing 
ia  in  ita  weakest  condition  at  this  point 
in  the  well  completion.  The  glue  joints 
are  not  cured,  and  the  cement  in  the 
annulus  is  still  fluid,  thus  not  supporting 
the  casing  except  for  the  hydroatatlc 
pressure.  Therefore,  if  there  ia  a  break  in 
the  casing  or  weak  glue  joint  it  ia  moat 
likely  to  fail  at  this  Hme.  If  the  well 
passes  the  test  the  pressure  is  held  on 
the  caaing  until  the  cement  starts  to 
cure,  which  ia  generally  overnight 

2.  Phaae  0— Single  Reaiativity  Log 

Following  the  overnight  curing  of  the 
cement  the  caaing  head  ia  removed  and 
the  well  ia  completed  by  drilling  the  ' 
cement  in  the  baae  of  the  casing  and 
drilling  an  open  hole  in  the  ore  zone 


uaing  an  underreaming  device.  At  thia 
point  the  caaing  and  cement  sheath 
exhibit  significantly  increased 
mechanical  strength  because  the  casing 
glue  joints  have  cured,  and  the  cement 
has  cured  sufficiently  to  support  the 
casing.  Damage  to  the  casing  during 
these  last  steps  of  installation,  if  it 
occurs,  is  generally  massive  in  nature, 
such  as  smashing  the  caaing  wall  with 
drill  bit  or  splitting  the  caaing  with  an 
underreaming  tool  with  ita  blades  stuck 
in  the  open  position.  Therefore,  the  final 
MIT  is  generally  not  conducted  to  detect 
subtle  damage,  but  rather  to  detect 
maaaive  damage.  The  resistance  log  ia 
run  after  the  liner  assembly  has  been 
inaerted  into  the  casing  and  each  time 
that  drilling  tools  are  run  into  the  well 

The  single  point  resistance  logging  ia 
baaed  on  the  insulating  characteristic  of 
the  PVC  theremoplastic  casing  material 
relative  to  the  conductivity  of  the 
formation  and  the  cement  sheath.  The 
reaiatance  log.  termed  a  "differential 
single-point  resistance",  ia  a 
meaaurement  of  the  total  electrical 
resistance  between  the  lead  nose  and 
the  casing  of  the  probe.  The  current 
utilized  in  this  meaaurement  ia  high  in 
frequency  (5.000  to  10,000  Hz)  and  low  in 
magnitude  (microamperes).  The  unit  of 
measurement  is  in  ohms.  Single  point 
resistance  meaaurementa  are  common  in 
the  minerala  induatry  becauae  of  the 
aimplidty  of  the  apparatua  and  the 
aharpneaa  of  definition.  However,  such 
measurements  are  subject  to  certain 
llmiUtlona:  1)  they  are  difficult  to 
quantify;  and  2)  they  cannot  be  uaed  to 
determine  salinity  or  porosity.  Single 
point  resistivity  logs  are  excellent  for 
drill  hoel  coirelation.  stratigraphy,  and 
fine  detail  discrimination. 

With  the  logging  probe  inside  the 
electrically-inaulating  casing,  the 
applied  electrical  potential  reaults  in  a 
current  flowing  between  the  electrode  at 
the  tip  tif  the  probe  and  the  return  path 
to  the  recording  isntrumentation.  liiis 
return  path  is  through  the  fluid  in  the 
borehole  to  the  upper  part  of  the  probe 
and  to  the  shielding  on  the  outside  of  the 
cable  on  which  the  probe  is  hung.  If  the 
casing  is  intact  the  resistance  of  this 
electrical  path  (and  therefore  the  current 
flow)  is  relatively  constant  If.  however, 
the  casing  has  a  crack  or  a  small  hole, 
the  electrical  return  path  is  altered  by 
the  presence  of  the  crack  or  hole.  In  this 
case,  the  crack  or  hole  presents  a  amaU. 
locally  conductive  path  relative  to  the 
normally  intact  PVC  casing  and 
borehold  fluid  interface.  Thia  amall 
conductive  path  is  recorded  as  a  apike 
of  lower  resistance  in  the  resistance 
record.  The  size  of  the  recorded  spike 
can  be  altered  by  changing  the  acale 
factor  on  the  reaiatance  meter. 


In  essence,  the  single-pohit  resistivity 
test  is  an  "electrical  pressure  teat"  of  the 
casing.  In  explaining  direct  current  (DC) 
circuits,  the  analogy  between  electrical 
flow  and  water  flow  in  pipes  ia 
commonly  uaed.  Voltage  (electrical 
potential)  is  analogous  to  pressure,  and 
current  is  analogous  to  water  flow.  The 
fluid-filled  casing  is  subjected  to  a 
voltage  (pressure)  and  the  current  (flow) 
is  recorded.  At  a  constant  applied 
voltage  as  the  hole  is  logged,  the 
electrical  flow  responds  to  dianges  in 
the  insulating  character  of  the  casing. 
tfiat  Is,  cndcs  or  holes.  Therefore,  the 
singje-point  resistivity  ia  a  pressure  test 
which  ia  very  specific  in  pinpointing  the 
casing  defect 

m.  Baste  for  Approval 

Based  on  an  evaluation  of  die 
supporting  data  for  diia  test  and 
previous  experience  with  application  of 
the  test  in  the  field  in  Texas,  EPA 
believes  this  test  will  provide  more 
infoimatioD  regarding  the  dept  of  casing 
failurea  ttian  the  pressure  test 

The  usual  MIT  method  used  for 
detecting  leaks  in  a  well  casing  utilizes  a 
pressure  test  with  a  gas  or  liquid.  For 
Class  in  uranium  in-situ  injection  wells, 
opeFStors  typically  have  used  inflatable 
packers  nm  on  a  wireline  inside  the 
caaing.  The  utilization  of  the  standard 
prsasora  test  with  inflatable  packen  has 
been  accompanied  by  difficulties:  (1) 
The  casing  can  be  stressed  or  broken  by 
inadvertently  exceeding  the  maximum 
working  pressure  rating  of  the  casing  in 
order  to  properly  seat  ttie  packer;  (2) 
packer  seatiiag  and  data  interpretation 
problems  can  be  caused  by  residual 
cement  inside  the  casing  and  cashig 
extrusion  imperfections;  (3)  packer 
retrieval  ia  often  difficult  because  of 
improper  deflation  of  the  packer  or 
wedging  of  the  wire  line,  which  haa 
often  rMulted  in  ultimate  weU  failure; 
and  (4)  the  aensitivity  of  the  packer  test 
is  such  that  small  holes  may  go 
uindetected  in  special  cases. 

All  technical  documentation 
supporting  the  Casing  Cementing 
Pressure/Single  Point  Resistivity  Log 
will  be  available  for  public  review  at 
EPA  offices  mentioned  in  the  Summary 
of  this  notice.  EPA  developed  the 
requirements  and  limitations  of  the 
testing  method  for  demonstrating 
mechanical  integrity  pursuant  to  40  CFR 
146.8(b),  after  considering  data 
submitted  aa  the  result  of  testing  the 
effectiveness  of  this  alternative  MIT  at 
Everest  Minerals  Highland  Uranium 
Mine  in  Wyoming. 


IV.  ^jiedal  Conditions 

A.  Limitations  for  Conducting  The 
Casing  Cementing  Pressure/Single  Point 
Resistivity  Test 

The  following  are  limitations  for 
conducting  the  casing  cementing 
pressure/single  point  resistivity  test 

1.  The  use  of  this  test  is  restricted  to 
Qasa  in  uranium  in-situ  injection  wells 
constructed  with  PVC  or  fiberglass 
casing. 

2.  Wells  muat  be  cemented  by 
displacing  cement  through  the  casing 
with  at  leaat  10%  excess  over  the 
calculated  volume  of  the  driU  hole/ 
casing  annulua. 

3.  Water  levels  in  the  casing  must  be 
maintained  within  10  feet  of  the  surface 
during  the  running  of  the  single-point 
resistivity  log. 

4.  The  single-point  resistivity  log 
should  be  run  using  a  full-scale  value 
which  is  greater  than  that  of  the  most 
resistive  bed  in  the  wellbore,  but  no  less 
than  500  ohm. 

B.  Determination. 

The  casing  cementing  pressure  and 
single-point  resistance  test  subject  to 
the  conditions  and  procedures  discussed 
in  this  notice,  provides  the  necessary 
information  to  demonstrate  reliably 
whether  a  well  constructed  out  of  PVC 
or  fiberglass  has  casing  leaks.  This  test 
ia  beign  approved  for  Qass  in  in-situ 
uranium  wella  nationally. 

Dated:  January  13, 1908. 
MdiaalB.Cook. 

DindorttfOfpce  of  Drinking  Wata: 
[PR  Doa  8e-1934  Filed  1-30-88;  8:45  am] 


FEDERAL  COMMUNICATIONS 


PUDMC  HllUllliaUUII  bUeSLUUII  - 

Be<|ulraiiient  Submltled  Id  the  Of fkt* 
of  Menegement  end  Budget  for  Review 

January  27, 1988. 

The  Federal  Communications 
Commission  haa  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3507.  Persons  wishing  to  comment 
on  this  information  collection  request 
should  contact  Eyvette  Flynn,  Office  of 
Management  and  Budget  Room  3235 
NEOB,  Washingtoa  DC  20503,  telephone 
(202)  395-3785.  For  further  information 
contact  Doris  Benz,  Federal 
Communications  Conmrission,  telephone 
(202)  632-7513. 

Please  note:  The  Commission  has 
requested  expedited  review  of  this  item 


by  January  31, 1989  under  the  provisions 
of5CFRl320.1& 

OM^ATo.;  3060-0093. 

Title:  Application  for  Renewal  of  Radio 
Station  License  in  Specified  Services. 

Fonn  No.:  FCC  405. 

Action:  Revision. 

Respondents:  Business. 

Frequency:  On  Occasion. 

Estimated  Annual  Burden:  10.100 
Respondents:  30  minutes  each. 

Needs  and  Uses:  This  renewal 
application  must  be  filed  by  the 
licensee  between  30  and  60  days  prior 
to  the  expiration  of  the  license.  The 
data  is  use4  to  renew  the 
authorization.  Additional  information 
not  currently  on  the  form  is  being 
requested  on  certain  renewal 
applications  as  follows: 

Federal  Conununications  Commission. 
Dooaa  R.  Searcy, 

Secretary. 

Common  Carrier  Public  Mobile  Ra<fio 
Service  Information;  Renewals 

Pursuant  to  %  22.45(b)  of  the  Rules. 
Station  licenses  for  Public  Land  Mobile 
non-wireline  common  carriers  will 
expire  ^ril  1, 1988.  Section  22.11(b) 
requires  that  an  application.  FCC  Form 
405,  be  filed  in  duplicate  by  the  licensee 
between  thirty  (30)  and  sixty  (60)  days 
prior  to  the  expiration  date  of  the 
Ucenae.  Renewal  applications  will  be 
accepted  accompanied  by  the 
appropriate  fee  between  Febniary  1. 
1980  to  March  1, 1988.  Untimely  filed 
Renewal  applications  will  be  returned 
as  unacceptable  for  filing. 

There  have  been  several  inquiries 
from  the  iniblic  in  regards  to  the  proper 
response  to  Item  3(a)  of  FCC  Form  405. 
Hie  proper  response  for  Item  S(a)  will 
depend  upon  whether  the  station,  in 
question  is  one  where  the  initial  license 
authorization  was  never  issued  or  if  it  te  ' 
a  station  wi^  an  existing  license 
authorization  but  has  one  or  more 
construction  authorizatioiu  for  which  a 
license  authorization  was  never  issued. 

In  the  firat  instance,  where  a  license 
was  never  issued,  the  information 
submitted  in  response  to  Item  3(a) 
should  include  an  exhibit  listing  the  file 
nimiber  of  the  construction 
authorization  and  the  date  the 
Notification  of  Completion  of 
Construction  (FCC  Form  489)  was  filed 
with  the  FCC  In  the  second  instance, 
which  involves  an  existing  authorization 
but  one  or  more  construction 
authorizations  for  which  licenses  were 
never  issued,  the  response  to  Item  3(8) 
should  include  an  exhibit  Usting  the  file 
niunb«>  of  the  latest  license 
authorizatioit  fUie  numbera  of  all 
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coaalTMctkMi  MrthatiialkNM  ■nd  dalM 
on  which  Um  notifications  ol  oonpiatlon 
of  cofutruction  (FCC  Pons  460)  wera 
fllad  with  th«  FCC  The  exhibit  ahould 
•l«o  Include  the  date*  that  all  minor 
modiflcation*  and  Rll-in  notification 
applications  were  filed. 

A  reminder,  an  original  FCC  Form  406 
and  duplicate  it  required  for  each  call 
■ign. 

If  there  are  queetiona  concemint  other 
Items  on  the  Form  40S  for  Public  Land 
Mobile  Service,  pleaee  direct  them  to 
Carveyette  Brown  at  S2O2-«59-60ea 

|FR  Doc  m-XSa  Piled  \-90-m  tM  am) 
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:  Federal  Communicatiooa 
Commission  (FCC). 
»cnoMi  Notice  of  filing  window. 

■wuwr  Tkia  actkn  |iv«a  notloa  of  so 
application  fUlna  window  for  the 
tendering  of  applications  for  new 
conatnctlon  pvnita  and  for  major 
rhangaa  In  existing  facilities  for  low 
power  taloTislon  and  television 
translator  stations.  This  notice  sets  forth 
filing  procedures  inchidlng  when  and 
whsrs  to  tOe  sod  the  applicable 
application  form  to  be  used,  and 
Inronution  concsmiag  appiicstian  fBlng 
fees. 

WPOCmW  DATK  March  6. 1910  through 
March  la  ton. 

Kslth  A.  Larson  or  MoOv  PltusrsUL  Low 
Fowar  Tskeisioa  Branch.  Mass  Msdis 


jto 

lomUM 

filing  of 
conatnioltaa 
changM  la  OKistiBi 


■dlori 
fscilittss  ior  low 


powsri 

trsnsiator  ststioas.  Tbsss  sppUcatiaas 

must  be  RImI  at  tko  bsfew  spwifiad 

locations. 

No  Boro  than  flvo  (&)  appUoations  for 
new  low  power  lelaviskw  or  Isleviaioa 
translator  slatieaa  aiajr  be  laadered  for 
filing  by  any  appUoasit.  or  by  any 
individual  or  antlty  having  aa  intsrsst  of 
one  percent  (1%)  or  poatar  In  any 
appUcant(s)  filing  In  the  March  O-March 
ia  1960.  window.  This  restriction  does 
not  apply  to  Bia)or  rhanat  applications. 

All  appUcatlona  nnMt  ba  "ooaaplele 
and  suflkiaat"  when  tenderad  for  flUng. 
in  accordance  wMh  |  7X4804  al  the 
Commisaton's  rwtes  Aa  noted  buiuw.  a 


fee  of  S37S.00  must 
spplication.  Further,  applicants  fiUng 
during  this  window  otaiodMUSTum 
the  Febraary  lOM  sdttioa  of  PGC  Pbnn 
940.  See  U  FR  1S22S  (April  2B,  1908).  All 
spplicatians  Mad  on  obaoleta  adWons 
will  be  relumed  as  dsisctivs  snd 
unacceptable  for  filing.  FCC  FOm  940 
can  be  obtained  from  the  PCCs 
OparatknM  Si^port  Division.  Sarvloes 
and  Supply  Branch.  Room  B-ia  1919  M 
Street  NW..  Washington.  DC  20654. 
telephone  nomber  (202)  032-7272. 

In  this  window  application  filing 
process,  tha  Commission  will  atilin  the 
fsdlltles  of  lbs  Traasury  Departoisnt 
lockbox  bsnk.  Window  application 
filiofi  can  ba  made,  oither  by  mail  or  by 
persoa  at  Iba  ioUowii«  locatioas  ONLY: 

If  mailed— 
Federal  Communications  Coauniaaloa 
Low  IVwrar  TataviskM  Window 
WiM^  PXX  Box  3n9e4M.  Ptttsboish. 

PA  uiao-Tgii. 

Ifhand-debvered- 
Federal  Communications  Coamissian. 
Low  Power  Television  Window 
FUlng.  Strip  Commerce  Center.  28th 
and  Ubarty  Avsnoa,  PHtsborgh.  PA 
U2a. 
Hand-carried  or  courierad 
spplicatlons  can  be  delivered  daily  at 
the  Strip  Coauneroe  Center  location 
during  normal  bosineea  hours  (8:90  aJB. 
to  Mie  sjs.).  Detailed  Instractions  to  get 
to  this  iecation  are  indaded  in  this 
Public  Notica  as  Attachment  I. 
Submissions  tenderad  after  close  of 
business  (6:00  pjn.)  on  Friday,  March 
10th  1989.  will  act  be  aoceptad.  Maikd 
applicatioQs  must  be  actually  ncatved 
no  later  thaa  March  10th.  Window 
appiication  fiUngt  WILL  NOT  be 
uocapted  at  thaafftooB  of  the  Ftdtnu 
Communicatimu  Commiuinn  ia 
WoMhington.  DC 

An  original  and  two  oopiaa  of  tho 
appiicatlao  and  all  raqulred  exhibits 
must  ba  filed.  To  facOiUta  the  initial 
pro  ca  Being  af  thssa  appUcations.  aO 
applicants  sre  requested  to  enclose  in  a 
single  envelope  the  original  and 
duplicate  copies  of  the  application,  witfa 
each  duplicate  copy  clearly  denoted  as 
such  by  tha  applicaaL  Wtaara  anrs  thaa 
one  aaw  station  or  Bajor  ohoofi 
sppbcatiosi  ia  being  filed.  sapMats 
envslopss  sadoeing  the  individnal 
appUcatioa  (aa.  an  origlBal  and  two 
copiaa)  can  ba  aHilad  in  a  stifle 
packafs.  Racaipts  will  not  ba  provided 
by  the  lockbox  bank  fadlity.  However, 
for  BMiled  window  applicatioa  filings,  s 
"return  copy"  of  lbs  spplicsUon  can  be 
fumisliad  praridad  the  sppllcant  cUariy 
identifies  the  "return  copy"  snd  attacbas 
to  it  8  stsmpsri.  salf-addieassd  aavalope. 
For  iMiid-carried  or  ctMiriered 


appbcatioDS  dabvared  to  the  Strip 
Coaanarca  Center  location,  bank 
petsoneL  if  raquastad  in  person.  wiU 
data  stamp  as  received  a  proffered  copy 
of  the  application  and  return  it  to  the 
requestor. 

Generally,  applicants  seeking  to 
construct  a  new  low  power  television  or 
television  translator  station  or  to  make  a 
major  change  in  the  facilities  of  an 
existing  low  power  television  or 
television  translator  station  are  required 
to  pay  and  submit  a  fee  with  the  filing  of 
the  application.  A  separate  fee  pajrment 
of  $375.00.  attached  to  each  original 
application,  must  be  submitted  for  each   • 
new  station  or  ma)er  change  application 
filed  during  this  window:  a  single  fee 
payment  for  multiple  applicationa  will 
not  be  accepted.  Payment  of  the 
required  fee  can  be  made  by  check, 
bank  draft  or  money  order  payable  to 
the  Federal  Communications 
Commission. 

Applications  submitted  with 
insufficient  payments  or  without  any 
paynants  will  be  dismissed  snd 
returned  aloi^  with  the  insofficient 
payment,  to  the  applicant  without 
processing.  See  i  1.1107  of  the 
Commission's  rules.  Following  the  fee 
review  process,  applications  that  are 
found  to  be  patently  defective,  not 
"complete  and  suffident."  or  filed  on  an 
obsolete  edition  of  FCC  Form  348  will  be 
rejeded  and  returned  to  the  appHcaM. 

Governmental  entities  are  exempt 
from  tfie  9375X0  fee.  As  defhied  by  the 
Commission's  rales,  governmental 
entities  Inchide  "any  possession,  state, 
dty.  county,  town,  village,  mnnidpal 
corporation  or  similar  political 
organisatloB  or  subpart  thereof 
controlled  by  poblidy  eleded  and/or 
duly  appointed  pobUc  offldals 
exercising  sooatslgn  direction  and 
control  over  their  respadive 
commimities  or  pragrans."  Also 
exempted  frtMB  this  fee  are 
nonoonunerdal  edacational  FM  and  full 
service  television  broadcast  station 
licensees  seeking  to  make  nuijor  change 
in  the  facilities  of  their  existing  low 
power  television  or  televunon  translator 
stations  or  to  construct  nen  low  power 
television  or  television  translator 
stations,  provided  those  stations  operate 
or  will  be  operated  on  a  noncommercial 
edacational  basis.  See  i  1.1112  of  the 
Commission's  Rules.  To  avail  itself  of 
any  fee  exemtplon  an  applicant  must 
indicate  Hs  eligibility  by  checking  the 
appropriate  box  on  page  1  of  FCC  Form 
340  (February  1988  edition). 

AppUcants  are  advised  that  on  April 
21, 1088,  the  Commission  adopted  a 
Policy  Stateoietit  providing  for  limited 
consideration  of  terrain  aMeldtng  in  tha 
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evaluation  of  television  translator  and 
low  power  television  applications.  3 
FCC  Red  2064.  recoa.  granted  in  part. 
FCC  88-342.  released  December  15. 1988. 
In  the  Policy  Statement  the  Commission 
described  the  limitations  on  its 
consideration  of  requests  for  waiver  of 
Its  low  power  television  service 
application  acceptance  requirements 
concerning  Interference  protection 
standards  and  provided  guidance  for  the 
submission  of  ttiese  waiver  requests. 

For  fivther  information  concerning  the 
filing  window,  oontad  Keith  A.  Larson 
or  Molly  Rtzgerald,  Low  Poww 
Television  Branch.  Mass  Media  Buiean 
at  telephone  number  (202)  632-3894. 

Federal  Communications  Commission. 

Donna  R.  ooaicy. 

Secretary. 


I 

Directions  to  Strip  Commerce  Center 

Prom  Greater  Pittsburgh  International 

Airport  and  Interstate  79: 
Proceed  east  on  Parkway  (Interstate 

279)  towards  downtown  Pittsburgh. 
Go  duough  die  Fort  Pitt  tunnels  and 

across  the  Port  Pitt  bridge  to  Liberty 

Avenue. 
Tske  Liberty  Avenue  to  28th  Street  (28 

blocks). 
Turn  rigjit  on  28th  Street  and  follow 

FCC  signs  to  parking  lot 
Enter  building  at  desipiated  area  and 

follow  signs. 
Ftom  Pennsylvania  Tiimpike: 
Take  Exit  6  (MonroeviUe)  to  Parkway 

(Interstate  378).  Go  west  on 

Parkway  to  Ae  Grant  Street  Exit 

(Exit  3). 
Proceed  on  Grant  Street  to  Liberty 

Avenue  (Approximately  8-7  blocks). 
Bear  right  on  to  Liberty  Avenue. 
Take  Liberty  Avenue  to  28th  Sti«et 
Turn  right  on  28th  Sti«et  and  follow 

FCC  signs  to  parking  lot 
Enter  building  at  designated  area  and 

follow  signs. 

(FR  Doc  08-2172  Filed  1-30-80;  8:45  am] 
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AppacoDono  lor  w  oniooaoioa  noonng; 
Compooo  Rooo  Conmiunicotiono  Corp. 
01  oL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


ApslcM.  CKir.  and 


I  Coip..  Phewk.  Ai. 
L   Swi  tMMM  Com 


n«Na 


SPCT-SaOStOKO 
SPCT..«MI01U 


Na 


Applianl.C%.«idl 


aCtanMlSI 

0.  Mkieepa  CennMnNr  Tit- 


E.  Qragoiy  R.  ftook*  d/b/a 
Brookt 

PtMnt^Ac 


n*Ne. 


BPCT-S80S01LK 

BPCT  ssosoatF 
BKT-ssoaoaa 


Na 


2.  Pursuant  to  section  300(e)  of  the 
Commimicatf  ons  Ad  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
Tlie  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

bsue  Heading  and  Af^cantfe} 

Air  Hazard— A.  B,  C  D.  B 
Duopoly— C 

Comparative— A.  B.  C  D.  B 
Ultimate— A.  a  C.  D.  E 

3.  if  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  die  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  die 
complete  HDO  in  this  proceeding  is 
available  for  inspecdm  and  coji^^ing 
during  normal  business  hours  in  the  FOG 
Dodcets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  may  also  be  purchased 
bom  the  Commission's  duplicating 
contrador,  btemational  Transcription 
Services,  fauL.  2100  M  Street  NWh 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

Roy  |.  Stewart, 

Chief,  Video  Serricea  Division. 
(FR  Doc.  80-2171  Filed  1-30-80: 8:45  am] 
I  COOK  sns-si-a 


FEDERAL  HOME  LOAN  BANK  BOARD 

FOdoral  Homo  Loan  Bonk  Boord 
Ad)udication  Procoos 

Date:  January  18, 1988. 

AOENCv:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 


r.  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extension, 
with  revision,  an  information  collection 
request  "Federal  Home  Loan  Bank 
Board  Adjudication  Process."  formeriy 
tided  "FSUC  Receivership  Rules- 


Claims."  to  the  Office  of  Management 
and  Budget  for  ai^woval  in  accordance 
widi  die  Paperwork  Reduction  Ad  (44 
U.S.C  Chapter  35). 

The  information  provided  allows  the 
Office  of  General  Counsel  to  adjudicate 
disputes  between  FSUC  as  Receiver  and 
either  the  daimant  (in  Requests  for 
Review  of  the  Qaims  Determinations)  or 
petitioner  (the  Requests  for  Expedited 
Relief).  Without  it  the  claimant  or 
petitioner  would  be  denied  due  process.  . 
We  estimate  it  will  take  approximately  3 
hours  per  respondent  to  complete  the 
information  collection. 
OATis:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before 
February  15, 1989. 

APOIMH.  Comments  regarding  the 
paperworic-burden  aspects  of  the 
request  should  be  directed  to: 

Office  of  Management  and  Budget 
Office  of  Information  and  Regulatory 
Affidrs.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  die  Federal 
Home  Loan  Bank  Board. 

The  Board  would  ajqiredate 
commenters  sending  copies  of  dieir 
comments  to  the  Board. 

Request  for  copies  of  the  i»opoeed 
information  collection  requests  and 
supporting  documentatioo  are 
obtainaUe  at  the  Board  address  given 
below: 

Director,  Information  Services  Division. 
Office  <rf  Secretariat  Federal  Home 
Loan  Bank  Board,  801 17di  Sti«et 
NW..  Washington.  DC  20552.  Phone: 
202-«53-2751. 


iTMN  contact: 
Mary  Ellen  Mallonee,  Office  of  General 
Counsel,  202-377-6472.  Federal  Home 
Loan  Bank  Board.  1700  G  Stieet  NW.. 
Washington.  DC  20652. 

By  the  Federal  Home  Loan  Bank  Board. 
lohBF.GUzsaai. 
Assistant  Secretary. 
(PR  Doc  80-2238  Filed  1-30-00;  0:45  am] 
oaisM  eooe  sTss-st-a 


FOdoral  Savingo  and  LMnAdvioory 
Cound;  Ronowai  of  Ctiartor  . 

Dafe:  January  12, 1989. 

Pursuant  to  the  provisions  of  section 
8a  of  the  Federal  Home  Loan  Bank  Act 
as  amended  (12  U.S.C  1428a).  die 
following  notice  has  been  adopted  by 
the  Federal  Home  Loan  Bank  Board  for 
publication  in  die  Federal  Ragistar. 

Pursuant  to  the  provisions  of  section  9 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C  Appendix),  and  the 
implementing  regulations  issued  by  the 
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OflkM  of  MMU«m«nt  and  Badaat.  tha 
Padaral  HeaM  Loan  Baak  BoafdL  havUf 
dalafoatead.  Ikat  Um  coattiniatkm  of  tha 
Padaral  Savinas  and  Lohi  Adviaory 
Council  ia  tnlba  |Mblk  IbImmI  Id 
connaction  with  tka  Miftgnaaaaa  af  IIm 
duties  impoaad  oa  tt Vy  law.  hafaby 
renews  iha  axiataoca  of  tha  Padaral 
Saving*  and  Lean  Adviaofy  Ooancil  for 
two  yaan  lo  laoaarv  SI.  MOl.  aad  !■ 
connection  tbarawtth  rriaawai  dM 
following  chartar  (lakkii  appaara  a* 
•acMoa  8a  of  tba  Padaral  Hama  Laaa 
Bank  Act.  aa  amandad  (U  U.&C  l^Sta)) 
to  the  Mid  Council: 


Hiara  ia  haiaby  craatad  a  Piuaial 
Savings  and  Loan  Adviaory  CoondL 
wrfaich  tkaik  eontiaaa  to  axiat  as  laag  as 
tha  Bank  Baaed  b*-aaaaalty  dataradaaa. 
as  a  matter  of  fbnMl  laoerd.  wUk  teaiy 
notice  ia  the  PadanI  la^atai;  to  be  in 
tha  pubMc  Inlarast  in  connactioo  with 
tha  perfonoaaoa  of  duties  impoaad  oa 
tha  Council  by  Uw.  Tha  Coiaidl  ahaU.  in 
an  other  respects,  be  subiact  to  tha 
provisions  of  the  Federal  Adviaory 
Committee  Act  Tha  Ceondl  shall 
consist  of  eaa  aMadMT  for  each  Padaral 
Home  Loan  Bank  dbtrlct  to  be  elected 
annually  by  tha  board  of  diractoffe  of  the 
Pedaral  Hoao  Loaa  Bank  ia  such  district 
and  twelve  maasbais  to  be  appofcilad 
annaaHv  by  tha  Bank  Board  ta  isptaaaiit 
tha  pubUc  interest  Each  such  elected 
masihsr  duU  ba  a  laaidant  of  Uw 
district  for  which  ha  ia  aiactad.  All 
membar*  of  tba  Coaadl  shall  larva 
without  oonpaasation.  but  shall  ba 
entitled  lo  reimbursement  from  tha  Bank 
Board  for  subsistence,  and 
transportation  and  other  incidental 
travai  expanaaa  in  accordance  with  the 
Pederal  Ttaval  Ragolations,  as  amended. 
The  Coondl  shall  meat  in  Washlmton. 
District  of  Columbia,  at  laast  twtoa  a 
year  aad  Bora  ofkaa  tf  raquaatad  by  tha 
Bank  Board  The  Council  may  aalact  its 
chairman,  vice  chairman,  aad  apnda 
committae  ckaifmao.  aad  adept  matbada 
of  procedure,  and  shall  have  power — 

(1 )  To  confer  with  tha  Bank  Board  on 
general  business  conditions,  and  on 
special  conditiaM  affaolii«  Ika  Psdstal 
Home  Loan  Baaka  and  their  mambwa 
and  tha  Federal  Savings  and  L.oan 
Insurance  Corporation. 

(2)  To  raqaast  information,  and  to 
maka  raooaaaaadatlona.  with  respect  to 
matters  wHhia  dw  )«rladlc«ioa  of  tha 
Bank  Board  and  Iha  Padaral  Savh^  aad 

I  CotpoialMMi. 


1.  Hm  Federal  Savings  and  Loan 
Adviaory  Council's  estimated  budget  of 
tsaooo  shall  ba  paid  lor  by  tha  salf- 
supporting  Psdaral  Home  Loaa  Bank 
Systeai.  aad  none  of  its  anaual  aparatiag 
ooets  shall  ba  charged  to  or  paid  by  tha 
United  Staiaa; 

2.  Tha  said  Charter  of  tha  Federal 
Savings  and  Loan  Adviaory  Couacfl 
shall  not  be  amended,  altered,  or 
repealed  axsapt  by  Congraaa  or  by  the 
Federal  Hoaoe  Loaa  Baak  Board,  oalaaa 
reiaauad  pstor  to  that  dato  by  the 
Federal  Hoaa  Loaa  Bank  Board. 

MM  LCMB  AflVWOffy 


|ohaM.BwiAsy.^, 

Ex»cuUw9  Stentarf. 
Tlic  Fsdsral  Hoom  Loaa  Bank  Board. 

AM*iutaiU  Stcntaryfor  Ttchnical  Affmin. 
(PR  Ooc  M^saaa  PUad  l-ao-as;  ktf  aw} 


PEOCRAL  MARmMC  oommsioii 


HoiBa  Loaa  Bank  Board 

Uw  Padaral  Haiaa  Loaa  Bank  Board 
alao  has  diraolad.  ia  caanactian  with  dw 
f< 


Tha  Federal  MaritioM  Commlssioa 
hereby  gives  notice  of  tha  filing  of  tha 
following  aaraement(s)  pursuant  to 
section  5  of  dw  Shippii^  Act  of  1964. 
Intarastad  partiaa  nuy  inapact  and 
obtain  a  copy  of  each  agraaaaal  at  tha 
Washington.  DC  Office  of  Uw  padaral 
Maridow  Commiaaioa  1100  L  Street. 
NW..  Saaa  lOUI.  Intaraatad  paiHaa 
may  suboiM  oommants  oa  aaca 
agreamant  to  tha  Secretary.  Federal 
Maritime  Commission.  Waahington.  DC 
20573.  wiUiin  10  days  after  tha  data  of 
the  Federal  Regiatar  ia  whtoh  Uas  aotioa 
appears.  Tha  faqajraaiaata  for 
commenta  are  found  in  |  572408  of  Tltla 
40  of  Uw  Coda  of  Federal  Regulatioaa. 
Interested  persons  should  consult  this 
section  before  communicating  with  tha 
Commisaion  regarding  a  penong 
agreement. 

Agreement  Noj  202-002744-064 
Titie:  AUantic  aad  Galf/Waal  Coast  «f 

South  America  Conference 
Partiee: 
Compania  Chilena  Da  Navitactoa 

Interoceania.  S^ 
Compania  Sud  Americana  Da  Vapores 
Lykaa  Broa.  Staaawh^  Co..  lac 
Compania  Peruana  Da  Vapores 
Unaas  Navieras  BoUvianaa,  SJUd. 

SfBapaiarTVa  prepcaad  audificatlaa 
wookl  paaHhlt  Manbars  from 

into  layaky  oaatract*. 
A^raaawnt  Atau- 206-OiaotS-eM 
Tithe  AaatmUa-Padflc  Coaat  Rata 


PatHm: 
CohwibttsUaa'^'  :^' 
Aaatraila  Container  Transportatidn 
TAostralia)  Ltd. 
Synopgit:  The  proposed  modification 
would  prohibit  member  lines  from 
taking  Independent  action  to  enter 
into  loyalty  contracts. 
Agreement  No.:  202-010300-017 
TjtJe:  United  States  Atlantic  and  Gulf/ 

Ecuador  Freight  Aasodation 
PartJeg: 
Crowley  Caribbean  Tianaport  Inc. 
Lykes  Broa.  Steaaiship.  Inc. 
Eouadariaa  Una,  Inc. 
Synoptia:  The  propoaed  modification 
would  prohibit  Members  from 
taking  independent  action  to  enter 
into  loyalty  contracts. 
Agreement  Noj  211-011219-004 
Title:  Spain-Iuly /Puerto  Rice  bland 

Pool  Agreement 
Parties: 
Compania  Ttasadantica  Espanola. 

S.A. 
Nordana  Line  AS 
Sea-Land  Service,  Inc. 
Synopeit:  The  proposed  modification 
would  delete  language  pertaining  to 
specific  Pool  Point  values 
established  for  Uie  first  Pool  Period 
in  oonnection  with  the  Spanish  and 
Italian  Pool  Sections.  It  would 
further  clarify  tba  procedure  to 
which  a  meinber  may  withdraw 
fivm  a  Pool  Sectton. 
Agreement  No.:  206-011228 
Title:  Israel  Interconference  Agreement 
Partiet: 
Israel  Eastbound  Conference 
larael  Weatbooad  Conference 
Synopais.'  The  propeeed  Agreement 
would  permit  the  partiea  to  agrae 
apon.  inter  aha.  ratea,  chaigea. 
tenns.  coadittoas,  and  practices  for 
.    cargo  moving  in  the  trade  between 
U.&  Atlantic.  Gulf.  Great  Lakea  and 
Pacific  Coast  porta  aad  U^  inland 
and  coastal  pointa  vta  such  ports, 
and  Mediterranean  porta  of  Israel 
and  Israeli  inland  and 
Medltenanean  coastal  pointa  via 
such  porta 

By  ordw  of  tht  Fadetal  Marttiaa 
Conunlaakm. 

Datad:  January  2a  1888. 
loMph  C  ralUi«. 
Secretary. 
(PR  Doc  a»-2aa0  Filed  l-SO-ae:  8:45  ami 


•) 

The  Federal  MaridBM  Couniaaion 
hereby  gives  notice  of  the  filing  of  the 
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following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Intereated  parties  awy  inspect  and 
obtain  a  copy  of  eadi  agreement  at  Hhe 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Intereated  parties 
may  sidmdt  commenta  on  each 
agreement  to  die  Seoetaiy,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  wiUiin  10  days  after  the  date  of 
the  Federal  Register  in  which  this  nofice 
appears.  The  reqoirementa  for 
comments  are  found  in  i  572.603  of  Tide 
46  of  Uie  Code  of  Federal  Regulations. 
Interested  persona  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-011062-003 

Title:  Maryland  Port  Administration 
Terminal  Agreement 

Parties: 
Maryland  Port  Adminiatration  (MPA) 
Evergreen  Marine  Corporation 
(Taiwan)  Ltd.  (EMC) 

Synopsis:  The  agreement  providea  that 
MPA  will  grant  raiC  a  discount  of 
$50i)0  per  loaded  container  BK>ved 
by  EMC  into  and  out  of  die  Port  af 
-  Baltimore  (the  Port)  and  drayed  to 
either  CSX  or  CONRAIL  railheeds 
in  Beldmore.  The  $50  discount  is 
restricted  to  containers  moving 
between  die  Port  and  Louisville, 
Kentucky  or  Chicago,  Illinois  or 
Detroit  Michigan. 

Agreement  No:  224-200087-001 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 
Port  of  Oakland  (Um  PMt) 
Maersk  Line  Pacific,  Ltd. 

Synopsis:  The  Agreement  amends 
Agreement  No.  224-200087,  the 
basic  nonexclusive  preferential 
assignment  agreement  by 
establishing  a  rental  of  $49,998.00 
per  month  for  Option  area  "A", 
based  on  an  estimated  total  cost  of 
improvementa  constructed  upon 
Option  area  "A"  of  $2.363.00a  a 
.  current  land  value  of  $6.00  per 
square  foot  and  the  Port's  coat  ot 
financing. 

By  Order  of  t)ie  Federal  Maritinie 
Commission. 

Dated:  Januaiy  25, 18Ba 

Secretary. 

(FR  Doc  ae-2110Fil«d  l-aO-88:  a45  am) 


FEDERAL  RESEHVE  SYSTEM 

Tha  Ff ankf and  Cory,  at  aL;  rormadow 
of;  0rqid8lllon8  by,  wd  M8f9ar8  of 
Bank  Holdbig  CooMMniaa 

The  companies  listed  in  diis  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  die  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
{  225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  die 
application  has  been  accepted  for 
processing  it  will  also  be  available  for 
inspection  at  die  offices  of  thfe  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requesta  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  oi-a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  die  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  commenta 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
17. 1989. 

A.  Federal  Reserve  Bank  of 
Philadelphia  flliomas  K  Desch,  Vice 
President)  100  North  8th  Street 
Philadelphia,  Pennsylvania  19105: 

1.  The  Frankford  Corporation, 
Horsham.  Pennsylvania;  to  acquire  9.65 
percent  of  the  voting  shares  of  Dime 
Financial  Corp.,  West  Chester, 
Pennsylvania,  and  thereby  indirecdy 
acquire  The  Bank  of  Chester  Coimfy, 
formeriy  The  Dime  Savings  Bank  of 
Chester  Counfy,  West  Chester, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Adanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW,.  Adanta.  Georgia 
30303: 

1.  LCB  Corporation,  Inc.,  Fayetteville. 
Tennessee:  to  acquire  37.5  percent  of  the 
voting  shares  of  North  Alabama  Baidc 
Hazel  Green.  Alabama,  a  de  novo  hank. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  >rice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60090: 

1.  Lake  Shore  Bancorp,  Inc.,  Qiicago, 
Illinois;  to  acquire  100  percent  of  the 
voting  sharea  of  Illinois  Center 
Bancorporation.  Inc.,  Glen  Ellyn,  Illinois, 
and  thereby  indirecdy  acquire  Center 
Bank-Glen  Qlya.  Glea  EUya.  Dltnois. 


2.  Midlothian  State  Earth  Employee 
Stock  Ownership  Trust,  Midlothian, 
Illinois;  to  acquire  12  percent  of  the 
voting  shares  of  Midlothian  State  Bank, 
Midlothian,  Illinois. 

D.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Cify.  Missouri  64196: 

1.  First  Kansas  Holding  Company, 
Junction  Cify,  Kansas;  to  acquire  100 
percent  of  the  voting  shares  of  Valley 
Holdings,  Inc.,  Junction  Cify,  Kansas, 
and  thereby  indirecdy  acquire  First 
State  Bank,  Junction  Cify,  Kansas. 

E.  Federal  Resarva  Baidi  of  DaBas  (W. 
Arthur  Tribble,  Vice  President)  400 
SouUi  Akard  Street  Dallas,  Texas  75222: 

1.  Hist  Ntftoaal  Bowto  Bnoerp,  lac 
Bowie,  Texas;  to  become  a  bank  holdiag 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Bowie,  Bowie.  Texas. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  Januaiy  25, 1988. 

lewiifar  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  88-2118  Filed  l-ao-aa  6:45  am) 


Nui  Uiweil  Gaorgia  FInanciil  Corp,,  at 
aL;  AppHcationa  To  Engifa  da  Novo  In 


The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(aHl)  of  die  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  die  Board's 
aiqiroval  under  section  4(cK8)  of  the 
Bank  Hokfing  Company  Act  (12  U.S.C 
1843(cK8))  and  1 225.21(a)  of  Regulation 

Y  (12  QK  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcdy  or 
throu^  a  subsidiary,  in  a  nonbaiddng 
activify  that  is  listed  in  {  225.25  of 
Regulation  Y  as  dosely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  Uie  offices  of  die  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  tvriting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  eiqiected 
to  produce  benefita  to  the  public,  such 
as  greater  convenience,  increased 
oonpetitioa.  or  gains  in  efficiency,  that 
otttwei^  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
coaflicto  of  interests,  or  unsound 


4    , 
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banking  practices."  Any  raquMt  for  • 
haaring  oo  thia  question  must  ba 
accompanied  by  a  statement  of  tha 
reaaona  a  written  presentation  would 
not  sufflca  In  lieu  of  a  hearing, 
identifying  specifically  and  queations  of 
fact  that  are  in  dispute,  summarising  tha 
evidence  that  would  be  presented  at  a 
hearing,  and  Indicating  how  the  party 
commenting  would  be  aagrieved  by 
approval  of  tha  propoaalT 

Onlaaa  otherwise  noted,  comments 
regardli^  tha  applications  must  be 
raoalvad  at  tha  Reserve  Bank  Indicated 
or  the  ofBcea  of  the  Board  of  Governors 
not  btar  than  February  17, 1088. 
lUaarwBukol 


A.  Federal ! 
(Robert  B.  Hack.  Vice  Preaident)  104 
MarlatU  Slraat  NW,.  Atlanta.  Gaociia 
30908: 

1.  Northwmt  Ctofgia  Ftnandal 
Coiporadon,  Dallas.  Georgia;  to  engage 
d»  noro  in  management  consulting 
regarding  the  location,  construction, 
oparatioa  and  markcttaig  of  branch 
banka  located  in  supennarket  stores 
puraoant  to  |  225.2S(bHll)  of  tha  BoanTa 
Regulation  Y. 

i.  Fadsnl  taaaiia  Bank  of  TMragft 
(David  8.  Bpatain.  Vice  PtMldent)  230 
South  LaSallo  Street,  Chicafo.  Illinoia 


1.  Irwin  Union  Corporation. 
Columbua.  Indiana;  to  engage  die  novo 
through  its  •uboidiary,  Irwin  Unkn 
Capital  CorporatioQ.  Cohunboa.  Indiana, 
in  conaumar  financial  counsallng 
pursuant  to  1 22BJS(bH2D)  of  tha  Board'a 
Regulation  Y. 

2.  Irwin  Union  Corporation, 
Columbua.  Indiana;  to  engage  de  novo 
through  its  snbaldiary.  bwin  Unlao 
Capital  Markets.  Inc.  Columbua, 
Indiana,  in  securities  brokerage 
activitiee  pursuant  to  |  225JS  (b)(18)  of 
the  Board's  Regulation  Y. 

Board  of  Coveraors  of  lite  Federal  Raeerva 
Syatem,  |eiuiary  2S.  int. 
Iwiifar  |.  foteMc 
A*aocialt  Sscntory  oflht  Board. 
(FK  Doc  8»-2117  FUwi  l-ao-ast  MS  am] 


Ct^n^  In  Iwrii  Conlrafe  AoouMHoiM 

Of  vnWV  WW  W&nmm  Or  OOnH  nOiOOip 

IWalndruohalal. 


The  notiflcants  listed  below  have 
applied  under  the  Changa  in  Bank 


Control  Act  (12  VS.C.  1817(1))  and 
1 22M1  of  tha  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paregraph  7  of  tha  Act  (12 
U.8.C  18l7(j)(7)). 

The  notices  are  available  for 
Immediate  Inspection  at  the  Federal 
Reserve  Bank  indicated  Once  tha 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofBces  of  the  Board 
of  Governors.  Interested  peraoos  may 
express  their  views  in  writiiM  to  tha 
Reserve  Bank  Indicated  for  that  notloa 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Fabruanr  14. 1888. 


A.  Federal  Raaarr*  ftaak  of  Oteafo 

(David  8.  Epstein.  Vice  President)  230 
South  LaSalle  Sb«et  Chicago,  Illinois 
00080: 

1.  Bernard  Weindrvch,  Rock  laland. 
Illinois,  to  acquire  an  additional  1.0 
percent  Ira  ).  Weindruch.  Rock  laland. 
Illinois,  to  acquire  an  additional  1.0 
percent;  Beniamln  D.  Fairar.  Aledo, 
nhnois.  to  acquire  an  additional  4.0 
percent:  Samfra  *  Douglas  Krati, 
Deoorah.  Iowa,  to  aoquiro  an  additional 
1.0  percent:  and  Perry  B.  Hansen. 
Bettendort  Iowa,  to  acqtiire  an 
additional  1.0  percent  of  the  voting 
shares  of  Financial  Sorviooa  Corpondoa 
of  the  Midweat  Rock  laland.  Dllnola. 
and  thereby  indirectly  acquire  The  Rock 
laland  Bank.  Rock  Island,  niinola. 

B.  Federal  nsisr>sBo«lt  of  rsoiss 
aty  (Thomaa  M.  Hoenlg.  Senior  Vice 
Preaident)  826  Grand  Avenue.  Kansas 
Qty.  Miaaourl  04188: 

1.  Goorga  L  Clark,  Alburquerque. 
New  Mexico;  to  acquire  an  additional 
11.8  percent  of  the  voting  shares  of  the 
Bank  of  New  Mexico  Holding  Company. 
Albuquerque.  New  Mexica  and  thereby 
indirectiy  acquire  The  Bank  of 
Albuquerque,  Albuquerque,  New 
Mexico;  The  Bank  of  New  Mexico.  Las 
Vegaa.  New  Mexico;  and  Western  Bank. 
Spriiraer,  New  Mexico. 

CMoral  Rooarro  Bank  of  DoOaa  (W. 
Arthur  Tribbla.  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  7S222: 

1.  Sam  K.  Kandrick  Testamentary 
Thmt.  Dallas,  Texaa;  to  acquire  17.12 
percent  of  the  voting  shares  of  Parker 
County  Bancaharea.  Inc.  Weatherford. 
Texaa.  and  thereby  indirectly  acquire 


First  National  Bank  of  Weatherford. 
Weatherfbrd.  Texas. 

a  Federal  Raearvo  Bank  of  San 
Ftandsoo  (Harry  W.  Green.  Vice 
President)  101  Maiiet  Street  San 
Frandaco.  California  84106: 

1.  Theodore  E.  Cildred,  Solana  Beach. 
CaUfomia;  to  acquire  an  additional  1.8 
percent  of  the  voting  shares  of  Torrey 
Pines  Group.  Solana  Beach.  California, 
and  thereby  indirectly  acquire  Torrey 
Pines  Bank.  Solana  Beach.  California. 

2.  M.  Dale  Rust.  Sandy.  Utah;  to 
acquire  an  additional  0.83  percent  of  the 
voting  shares  of  Guardian  Bancorp.  Salt 
\Mkm  Qty,  Utah,  and  thereby  indirectiy 
acquire  Guardian  SUte  Bank.  Salt  Lake 
aty.  Utah. 

Board  of  Coveroort  of  the  Federal  1 
System.  January  25, 1069. 

Aaeociata  Secretary  of  the  Board. 

[FR  Doc.  ••-«M  Filed  1-aO-aft  MB  am] 


QrwiHnQOi 


forEarty 

OTwW  WMBI9  ^OrnKi 


Soctloo  7A  of  Iho  Claytoa  Act  IS 
U  J.C  18a.  aa  addod  by  Tide  n  of  tho 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1870.  requires 
persona  oontemplatlng  certain  mergers 
or  acquisitions  to  give  tiie  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
deaignatad  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  tha  Act  permiU  the  agendea, 
in  individual  caaes.  to  terminate  thia 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
pubUshed  in  the  Fodaral  Ragistar. 

The  following  transactions  were 
granted  early  termination  of  die  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  Uie 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  witii  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRAN8ACT10N8  QRANTIO  EARLV  TIENMMATION  BtTWIDC  JAN.  9. 1968  AND  JAN.  19.1968 
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Transactions  Granth)  Early  Termwation  Betwesc  Jan.  9, 1989  and  Jan.  19,1989— Continued 


ol  Aoqubtag  Mnon/Nama  of  AoquiMd  Paraon/Nms  of  Aequirad  Entity 


CNna  NaltonN  OwnicNs  bapoM  •  eipert  Cofpoialon/USX  Coqioraflon/USrs  AgrtOwn^ 

ArtlM  OoMbsiB/ChacMr  Molon  Cotporaion/Clwcfcar  Molora  CnporaSon 

AfcMlwBB,  tnc/MMHHi  atHSay  Oreup,  tnc/OuSum  Compsnias.  Ine 

Semual  J.  H^man/Cibol  CwporaMon/CNxM  Coiporalion 

¥3pam-Cw.  iHcJK^fKg  biriusMN  OotponMon/Kyeor  IndmlrMl  CorporaSon 

NorthMMiMn  SiaN  a  Whe  OoMpany/AMwo.  kicVAimoo.  mc . 


UgoM  a  PlaM.  mcarporatad/Culp  IndMlrtaa.  tnc/Cttpt  Aluminum 

MHmMM  HMap  and  CamaMCo..  LM./<kiganr  J.  Bunlan/CM  Rock  l>roduclt  Co. 

GaraM  L  Wokanm*  Kregar  Ca/S«4Mni  Dni0i  Coiporalon 


MdW  SA/Naa«a  SAniw  Original  CooMa  Company,  Inc.  (OCQ : 

QouU  bMaMora  LP./Ona  lAarty  Moparttaa.  Mc/Ona  Ubarty  PnpartlM.  Iw 

FWaw  OY  AB/Coopar  Muatriat.  fctc/RTE  OaNac  Cotporalion 

*"  ANaaoe  and  LanSoN  taaMnoa  pofamOm  Royal  Exchanga  pic/Royal  Exchanga  Aaauranca  o»  Ameiica,  lnc„ 

Tranaamartca  CoiporaBon/WMR-l  UaNi«  Coqx/IMarpool  UmMad „.„ _ 

Ha»kan  Ol «  Oat.  InoorpofMad/Taiaa  Power  CorporaSonn-aiaB  Power  CorpoMlioa 

M  Padic  CampaiV  LJmaail/ORMn  Coiparaion  tMtad/Crown  RicMai;  Inc..  c/o  CorporMB  Sarvica  CoR^ 

HouaahiM  imamaltoiiai.  Inc/Graat  Amarican  CorporaMon/AmaricM  Bw*  «  Tnjat  Convwiy 

MoM^aodataa,  LP./OonaM  E.  Sodaro/SlvMnoa Inna  ol  Amwka,  Inc. 

PmwveM  Oampary/Kalsar  aiaal  Raaouroaa.  btc/Kaiaar  Coal  Co^^  Kalaar  Coal  ol  Naw  Msmoo  mi  Vo* 

Garald  S.  FalMnev'GanarN  Elacaic  CompaRy/QaMral  Elsclric  Cowpwy  fBeOtnc  SyNanw  Preiae« 

Aaron  Spajlng/Amarfcen  Raanoial  Coiparalan/WoikMaion  Entarpriaaa.  bic 


Rnanoial  CoiporaSon/Aapon  SpiMwg/Spaang  Entertainmanl.  Inc.. 


RobaME 

tL 


CoopaiaSiia.  mc/Waalam  HfcwH  Power  CooparaSira.  IwcyWiaiam  Wnoia  POwar  Coopai«ii»a, 

-  I.  Mondy/OommunicalaNa  «  Calila  IncTVHaea  Communicaliona.  Inc 

ieeSoNa  4  CsMa  Inc/VBata  Communicaliona,  Inc : 

TalagRipk  Oe/Eelow  nnanoiil  Cotporatton/Eaion  Rnwidai  Corporation 

TalaCommunicaiiona.  Inc/CSI  Mwagawianl,  lnc7CSi  Mwajamam,  Inc 

CapNN  BkM  Croaa/Plan  InvaaSnanl  Fund,  Inc/Plan  hMMtmani  Fond,  Inc 

BIAOOR  llniami,  IwcTTaaaa  Ak  Gorp./CaHiw  Air  Linaa,  Inc.  and  Naw  Yorfc  Airinaa,  Inc 

Nawal  CoTNACOO  MuakiaaL  lnc7¥Va«E«ar4>nc«ar  Silex.  Inc 


mc. 


Marcal  fWauilrtn  DlancHal/Fbola.  Cona  *  BaMng  Communieagona.  mcyPoolB,  Cone  «  Balding  Communicaliona.  Inc 

AtfMnoad  TMaoammrtcMona  OaqMraMon/Oaylon  W.  WJHiama.  Jr,  e/o  Oaion  HoUng  Corporatian/ClayOeala  Communicaliona.  lac. 
1>w  FiSaum  PMwnMp/Caaohman  mduskiaa,  tac/ltolene  HoMMi^  Inc. 


I  Company/LPL  iMaatmem  Group  Inc/limea  Microwave  Syatams.  bic- 

,  Inc/Ui  Rwedcaathg  CoiporaSun/Un  Broadcasang  CorporaSon 

Craig  a  McCaw/Un  Breadcaaling  OorpoiBlien/Un  Broadcasing  Corpoaiian- 


BoMon  VareoraalMM  NrtnaraNp/POA  AcquMion  Corpa«alian/POA  Acquiwitan  OoqnrMian 

John  W.  Wuga/Wawedidia  HoMnga  Ooi^/PracMw  Products  OMaion _...._ 

ONe  Rhnr  Aaaociain  tacyjanmy  M.  Jaoola  Faady  Tnnt/Aluminum  SmaNing  «  Ralirang  Con^iMiy.  Inc _ 

8un-piw  Partwra,  o/o  Atfar  a  StaMtin/Marahaa  rwd  V.  c/o  Ttw  Fiald  CarpoMSan/Pion^ 

Tha  Saagram  Comparv.  Ltd./Brown.Forman  Corpofalion/8rown.Forman  Corporation . 

BoMon  Vanama  UmMad  PartnariWpaa/Jehn  W.  Hartman/Ba  Communicaliona.  Inc 

Tahala  CarpanOanmNto  a  Siagh,  lacTlNtn  MaaMaa.  Inc    i_ 

Blua  Croaa  of  lawa/Bhw  SMaM  of  lawarplua  SMaW  of  Iowa '"  "     I [ 

Bkm  Creaa  of  lamfBkm  Qoaa  of  Waatwn  Iowa  arrt  South  I 
t  Qapurrtort/Gofdoma/Dentan  1 


Inc- 


Croaa  ol  Waatam  Iowa  and  South  Dakota.. 


nMN  NO. 


8»-0779 
89-0792 
89-0632 
89-0783 
88-0803 
86-0816 
89-0626 
89-0767 
89-0778 
89-0796 
89-0810 
88-0724 
89-0726 
89-0812 
69-0820 
89-0624 
09-0649 
89-0725 


88-0787 


89.0483 
89-0627 
88-0628 


68-0807 
89-0637 
89-0650 
89-0734 
89-0736 
66-0751 
89-0768 
89-0793 
89-0794 
8»0795 
89-0600 
89-0601 
89-0605 
6S-0ei7 
Se-0823 
89-0830 
89-0631 
89-0633 
69-0634 
88-0653 


01/08/88 
01/08/80 
01/10/89 
01/10/89 
01/10/89 
01/14.88 
01/10/89 
01/12/89 
01/12/89 
01/12/89 
01/12/90 
01/13/89 
01/13/89 
01/13/89 
01/13/89 
01/13/89 
01/13/89 
01/15/89 
01/16/89 
01/17/89 
01/17/68 
01/17/69 
01/18/69 
01/16/88 
01/16/89 
01/16/89 
01/16/88 
01/18/89 
01/18/69 
01/19/89 
01/19/88 
01/19/88 
01/18/88 
01/19/69 
01/19/89 
01/19/89 
01/10/89 
01/19/89 
01/19/89 
01/19/89 
01/18/89 
01/19/89 
01/19/89 
01/19/89 
01/19/89 
01/19/89 


PON  RMTHER  INKMMATION  CONTACT 
Sandra  U.  Peay.  ConUct 
Representative.  Premeiger  Notification 
C^ce.  Biveau  of  Competitioa,  Reaai 
903,  Federal  Trade  Commission. 
Washington,  DC  2058a  (202)  336^100. 
By  dkediea  of  the  roainiiiiliai, 

(FR  Doc  ae-«114  Piled  1-30-89;  6:45  am] 


lOlNandte^lRl 
AdMHaa  Condudad  by  «M  Fadorai 


AOINCV:  Federal  Trade  Commission. 
ACnON:  Notice  of  self-evafaiatkui; 
request  for  comments. 


policies  csid  practiees  to  determine  if 
*  discrimination  against  handicapped 
persons  eocors  in  ftt  programs  md 
activities.  Interested  persons,  including 
handicapped  persons  and  organizations 
representing  handicapped  persons,  are 
invited  to  participate  in  this  evaluation 
by  submitting  comments. 

DATE:  Comments  must  be  received  on  or 
before  March  2, 1988. 


:  Hm  Federal  Trade 
Commission  is  evaluating  its  current 


:  Written  coounents  may  be 
submitted  to  the  Secretary,  Federal 
Trade  Coaunission.  eth  Sti«et  and 
Pennsylvania  Avenue  NW^  Washington. 
DC  20S8a  telephone  (202)  328-2515.  or 
TDD  (202)  32B-2502.  These  are  not  toll- 
free  numbers. 

Oral  comments  may  be  submitted  to 
Jerome  A.  TinUe,  Office  of  the  General 
Counsel,  Federal  Trade  Commission,  at 
the  above  address  or  by  telephone  (202) 
328-2458  or  TDD  (202)  328-2502.  These 
are  not  toB-free  numbers. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  A.  TinUe.  Office  of  the  General 
Counsel,  Federal  Trade  Commission,  at 
the  address  and  telephone  number  listed 
above. 


TART  wroRMATiON.  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794),  prohibits 
Federal  Executive  agencies  from 
discriminating  on  the  basis  of  handicap 
in  agency  programs  and  activities  and 
requires  each  agency  to  promulgate 
implementing  regulations.  On  December 
1, 1987,  tile  Commission  published  its 
implementing  regulations  as  Part  6  of  the 
Commission's  Rules  of  Practice.  10  CFR 
Part  6,  effective  February  1. 1988.  52  FR 
45619  (Dec.  1. 1987).  Section  &110  of  the 
regulations  requires  the  Commission  to 
conduct  a  self-evaluation  of  its 
compliance  with  the  regulations  within 
ooe  year  of  their  efoctive  date  and  to 
provide  interested  persons  an 
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opportunity  (o  participate  in  thia  mI/- 
•valuation  by  tubmitting  conunentt. 

A«  part  of  the  telf-evaluation  procata, 
the  Commistion't  Executive  Director 
hat  prepared  a  report  detailinf  the 
progreaa  on  the  making  of  alterationa  to 
•xittlng  Commiseion  facilities  and  on 
the  Committion't  compliance  with  its 
Implementing  regulations  in  other 
reapectt.  A  copy  of  the  Executive 
Director's  report  and  related  background 
papers  is  on  file  and  available  for 
Inapectlon  in  the  Commission's  Public 
Reference  Room.  Room  130.  eth  Street 
and  Pennsylvania  Avenua  NW., 
Washington.  DC  a068a 

The  Executive  Director's  report 
Indicates  that  the  Commission's 
facilities  already  have  been  renovated 
to  make  them  accessible  to  and  usable 
by  handicapped  persons.  Specifically, 
all  buildings  occupied  by  the 
Commission  are  accessibia  to 
handicapped  persoiM  at  tha  street  level. 
Ramped  entrances  and  automatic  door 
openers  have  been  installed  where 
necessary.  Restrooms  and  drinking 
fountains  accessible  to  and  usable  by 
handlcappad  persons  also  have  been 
installed.  All  buildings  occupied  by  the 
Commission  have  elevators  accessible 
to  the  handicapped.  Finally,  a 
telecommunications  advice  (TTY/TDD) 
for  the  hearing  impaired  haa  been 
inatallad  in  tlM  Commission's 
headquarters,  and  the  telephone  number 
of  this  device  sppears  on  all 
Commission  press  releases.* 

Commission  )ob  announceiBenta 
Include  language  indicating  that 
applicants  for  Commission  positiona  will 
be  conaidered  without  regard  to 
disability,  and  at  the  present  time  20  of 
the  Commission's  920  employees  are 
handicapped  persons. 

In  adcution.  other  improvements  are 

filanned  for  introduction  within  the  next 
ew  months.  It  is  planned  that  by  April 
1. 1980.  notices  wrill  be  posted  in  the 
Commission  headquarters  and  regional 
offices  notifying  employees,  applicanta. 
and  other  interested  persons  of  the 
provisions  of  section  S04  of  the 
Rehabilitation  Act  as  amended,  and  the 
Commission's  regulations  implementing 
those  provisions.  It  is  also  planned  that 
by  July  1.  liWO.  toilet  seat  cover 
dispensers,  paper  towel  diapensers,  and 
wastepaper  containers  will  be  made 
accessible  to  handicapped  persons  in 


'  TIm  CoauniMkM  doM  aol  plaa  lo  tmlall 
islMsawMriMllaM  errloM  la  Ms  NstoMl  oflloM. 
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restrooms  which  otherwise  have  been 
made  accessible  to  and  usable  by 
handicapped  persons.  In  sum.  the 
Commission  believes  that  it  haa  been 
operating  its  programs  and  activities  so 
that,  when  viewed  in  their  entirety,  such 
programs  and  activities  are  readily 
accessible  to  and  usable  by 
haiulicapped  persons. 

Comments  are  invited  on  the 
Commiasion's  programs  and  policies  as 
they  affect  handicapped  persons  and  on 
the  Commission's  self-evaluation,  a 
summary  of  which  is  set  forth  above. 
Written  or  oral  comments  may  be 
submitted  as  indicated  above. 

Upon  completion  of  the  comment 
period,  the  Commission  «vill  review  all 
coounents  and.  to  the  extent  warranted. 
take  appropriate  steps  to  address 
matters  brought  to  its  attention.  In 
addition,  the  Commission  will  maintain 
on  flle  its  self-evaluation,  comments 
received,  a  description  of  any  areas 
examined  and  any  problems  identified, 
and  a  description  of  any  modifications 
made.  This  file  will  be  made  available 
for  public  Inspection  upon  request  in  the 
Commission's  Public  Reference  Room. 
Room  130,  Federal  Trade  Commission. 
Mh  Street  and  Pennsylvania  Avenue. 
Washington.  DC  2068a  for  a  period  of 
three  years  following  the  completion  of 
this  evahiatiaa. 

By  dlfectloo  of  Iha  Conwnlaaloo. 
DoaaM  t.  Oaik. 
Stamtary. 
{n  Doc  m-n\s  nied  I-MMK  a^U  an) 


QOVOWyorr  PfUNTINQ  OfFICl 


Ubri^  Coynollottw 


The  Depoeltory  Library  Council  to  the 
Public  Printer  will  meet  March  »-ia 
1980.  at  the  Pittsburgh  Hilton.  800 
Commonwealth  Place.  Pittsburgh.  PA 
1S220.  Reservations:  (412)  301-4800 
or       1-800-HILTON& 

The  purpose  of  the  meeting  is  to 
discuss  the  Depository  Library  Program. 

Hie  meeting  is  open  to  the  public. 
Anyone  who  wishes  to  attend  should 
notify  the  Conference  Manager,  David 
H.  Brown.  U.S.  Government  Printing 
Office  (SM),  Washington.  DC  20401. 
Telephone:  (202)  275-2255. 

General  participation  by  members  of 
the  public  or  questioning  of  Council 
members  or  other  participants,  shall  be 
permitted  with  approval  of  the  Chair. 


Dated:  January  18, 1( 
loeephB-leailar. 

Acting  Public  Printer. 

(FR  Doc  89-2230  Filed  1-30-80: 8:45  am) 


DCPARTIIENT  OF  HEALTH 
HUMAN  aCRVICCS 


Food  ond  Onig  AdRiinlstrstlon 


ite.aiN-oimi 


Drag  EJipovt;  HMol®  (HiloporMol) 


t  Pood  and  Drug  Administration. 
Notice. 


r  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  McNeil  Pharmaceutical  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  HALDOL* 
(haloperidol)  Decanoate  Infection  to 
Canada. 

AOlMns:  Relevant  information  on  this 
application  may  be  directed  to  the 
Cklckets  Management  Branch  (HFA- 
306),  Food  and  Drug  Administration. 
Room  4-02.  5800  Fishers  Lane,  Rockville, 
MD  20857,  and  to  the  contact  person 
identifled  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Ejqmrt  Amendments  Act 
of  1980  should  also  be  directed  to  the 
contact  person. 

ran  WRTNM  MFORMATION  OONTACTt 
Rudolf  Apodaca.  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Adminittratioa.  5800  Fishers 
Lane.  Rockville,  MD  20657. 301-296- 

■upnaMnfTANV  wwifUTioit  The  Drug 
Baqwrt  Amendments  Act  of  1966  (Pub.  L 
09-860)  (section  802  of  the  Federal  Pood. 
Ung,  and  Cosmetic  Act  (the  act)  (21 
U.8.C  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act 
SecUon  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
80^)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satUfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
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the  agency  is  providing  notice  that 
McNeil  Pharmaceutical,  Spring  House, 
PA  19477-0776,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  HALDOL*  (haloperidol)  Decanoate 
Injection,  to  Canada.  The  application 
was  received  and  filed  in  the  Center  for 
Drug  Evaluation  and  Research  on 
January  12, 1989,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies]  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  (February  10, 
1989),  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contai^ 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec  802. 
Pub.  L  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  January  19, 1989. 
Daniel  U  Micfaeb, 

Director,  Off  ice  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 
[FR  Doc  90-2X22  Filad  1-30-80;  8:45  am) 
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PubHc  HaoWi  Sarvico 

Office  of  tha  Aaaistant  Secretary  for 
Haaltti;  DalagaBon  of  AutMwIty 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Health  on  November  23, 1981,  by  the 
Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Health  has  delegated  all  of  the 
authorities  under  Title  XDC.  Part  D,  of 
the  Public  Health  Service  Act  (42  U.S.C. 
300w  et  seq.),  as  amended,  pertaining  to 
the  Immunosuppressive  Drug  Therapy 
Block  Grant  to  the  Administrator, 
Health  Resources  and  Services 
Administration,  with  authority  to 
redelegate,  excluding  the  authorities  to 
issue  regulations,  to  submit  reports  to 
Congress  or  a  congressional  committee, 
to  establish  advisory  committees  or 


councils,  or  to  appoint  members  to 
advisory  committees  for  councils. 

Redelegation 

Provision  was  made  for  all 
delegations  and  redelegations  under 
Title  XK  to  continue  in  effect 

Effective  Date 

This  delegation  became  effective  on 
January  18, 1989. 

Dated:  January  18, 1980. 
RoiMffi  E.  inrindam. 
Assistant  Secretary  for  Health. 
[FR  Doc  80-2120  FUed  1-30-80;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
(Docket  Na  D-89-892;  FR-2S69) 

Delagation  Of  Authority  to  tha 
Prealdant  of  ttw  Oovmmont  National 
Mortgage  Association;  at  aL 

AQENCY:  Office  of  die  Secretary.  HUD. 

action:  Notice  of  delegation  of 
authority. 


r.  On  October  7. 1988,  the 
Department  published  in  the  Federal 
Register  (53  FR  39535)  a  notice  of 
delegation  of  authori^  which  became 
effective  October  1, 1988.  That 
delegation,  which  designates  debarring 
and  suspending  officials  for  the  agency, 
is  being  amended  to  also  delegate  to  the 
President  of  the  Government  National 
Mortgage  Association  (GNMA)  the 
authority  to  impose  debarments  and 
suspensions  of  contractors  and 
participants. 

EFFECXnrc  DATE  January  23, 1989. 
FOR  niRTHEII  MPORMATION  CONTACT: 

Marylea  W.  Byrd.  Office  of  General 
Counsel,  Room  10266,  Department  of 
Housing  and  Urban  Development 
Washington,  DC  20410.  Telephone  (202) 
755-9886  (this  is  not  a  toll  free  niunber). 

Authority  Delegated 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  Uie  President 
of  GNMA,  the  Assistant  Secretaries,  and 
the  Inspector  General  the  authority  to 
impose  suspension  or  debarment  on 
contractors  and  particiftants  pursuant  to 
the  provisions  of  24  CFR  Part  24. 

Dated:  January  23, 1969. 
).  Michael  Dotsey, 
Acting  Secretary. 

[FR  Doc.  89-2111  Filed  1-30-89;  8:45  am) 
MUMO  cooc  4>io-a>-« 


[Docket  Na  D-09-093;  FR-2S0S] 

Delegation  of  Authority  to  tha  Offloa 
of  General  Counaal 

AOeiCV:  Office  of  the  Secretary,  HUD 
action:  Notice  of  Delegation  of 
Authority. 


;  This  Delegation  of  Authority 
pertains  to  the  Office  of  General 
Counsel  It  consolidates  and  updates 
past  delegations  bom  the  Secretary  to 
the  General  CotuiseL 

EFFECnVE  DATE  January  19, 1988. 

FOR  RJRTHER  MPORSMTION  CONTACT: 

David  D.  White,  Office  of  General 
Counsel,  Dei>artment  of  Housing  and 
Urban  Development  Room  10244. 
Washington.  DC  204ia  phcme  (202)  75&- 
7205.  This  is  not  a  toll-free  number. 


SUPPLEMENTARY  aypWHATION.  The 

Delegations  of  Authority  bom  the 
Secretary  to  the  General  Counsel  are 
being  updated  and  consolidated  into  a 
single  instrument 

Accordingly,  the  Secretary  delegates 
the  following  authority  to  the  General 
Counsel: 

Section  A.  Aathon'ty delegated.  The 
General  Counsel  the  Deputy  General 
Counsel  and  the  Deputy  General 
Counsel  (Operations)  each  is  authorized 
to  exercise  the  following  authority  of  the 
Secretary  of  Housing  and  Urban 
Development  (Secretary). 

1.  To  interpret  the  authority  of  the 
Secretary  and  to  determine  whether  the 
issuance  of  any  rule,  regulation, 
statement  of  policy,  or  standard 
promulgated  by  the  Department  is 
consistent  with  that  authority.  However, 
nothing  contained  in  this  subsection 
shall  affect  the  validity  of  any  rule, 
regulation,  statement  of  policy  or 
standard  once  it  has  been  promulgated 
by  the  Department. 

2.  To  direct  all  litigation  affecting  the 
Department  and  to  sign,  acknowledge 
and  verify  on  behalf  of  and  in  the  name 
of  the  Secretary  all  declarations,  bills, 
petitions,  pleas,  complaints,  answers, 
and  other  pleadings  in  any  court 
proceeding  brought  in  the  name  of  or 
against  the  Secretary  or  in  which  he  is 
named  as  a  party. 

3.  To  direct  the  referral  of  cases  and 
other  matters  to  the  Attorney  General 
for  appropriate  legal  action  and  to 
transmit  information  and  material 
pertaining  to  the  violation  of  law  or 
Department  rules  and  regulations.  There 
are  excepted  bom  this  authority, 
however,  those  referrals  and 
transmittals  which  the  Inspector 
General  is  authorized  to  make  by  law  or 
by  delegation  of  authority. 


/  Vol.  54.  No.  19  /  Tuesday.  January  81.  1989  /  Notic— 


4.  To  acoMH  oa  b«half  of  th«  Secretary 
Mrvica  of  all  •ummona,  tubpoanaa,  and 
other  fudicial.  admlniatratlva.  or 
lagitlativa  procaaaaa  dlractad  to  the 
Secretary  or  to  an  amployaa  of  tha 
Department  in  an  ofHcial  capacity. 

5.  Where  not  Inconsistent  with  othar 
regulations  pertaining  to  proceedings 
before  administrative  law  judget.  to 
approve  the  issuance  of  subpoenas  or 
interrogatories  pertaining  to 
investigations  for  which  responsibility  ia 
vested  in  the  Secretary. 

6.  To  consider,  ascertain,  adiust, 
determine,  comprooiiaa  and  settle 
claims  under  the  Federal  Tort  Qaiins 
Act.  28  U.S.C  2871.  and  the  Military 
Personnel  and  QvUlan  Employees' 
Claims  Act  of  1074.  31  U.S.C.  241-3. 

7.  To  act  upon  tha  appeals  and  issue 
final  determinationa  on  appeals  of 
denial  of  access  or  record  correction 
under  the  Privacy  Act  of  1974  (Pub.  L 
93-«79|.  8  U.S.C  552(c). 

8.  To  act  upon  appeals  under  the 
Freedom  of  Information  Act,  5  U.S.C 
&52.  except  appeals  from  decisions  of 
the  ofRoa  of  tha  Insoector  CcnaraL 

9.  To  appoint,  ana  fix  the 
compensation  of.  foreclosure 
commisaiooers  and  altamata 
commiaaiooars,  in  accordanca  with  die 
Multifaraily  Mortgage  Foreclosure  Act  of 
1861. 12  U.S.C.  3701,  0t  Baq..  and  to 
promulgate  regulations  necessary  to 
carry  out  tha  provisions  of  the  Act 

la  To  act  as  the  designated  oflldd 
under  (a)  Section  e(a)  of  Executive 
Order  12812,  F^dtralism,  iaaued  October 
28, 1987  (52  FR  41665.  October  3a  1987). 
and  the  Notice  implementing  the  Order 
for  HUD'S  programa  (153  FR  31928, 
AuflUBl  22. 1986): 

(b)  Executive  Order  12808,  77^ 
Family,  issued  September  2. 1987  (52  FR 
3418a  September  9, 1987):  and 

(c)  Section  S(a)  of  Executive  Order 
1283(0,  Covtmmental  AcUonM  and 
Int0rferencm  With  ConatiUitionalty 
Protected  Property  Righta.  issued  March 
15. 1967.  (53  FR  866«,  March  la  1968). 

Section  B.  Authority  to  ndtlegate. 
The  General  Counsel  ia  authorized  to 
redelegate  to  employees  of  the 
Department  any  of  the  authority 
delegated  under  Section  A  of  this 
document. 

Section  C.  Additional  authority 
delegated.  In  addltlion  to  tha  authority 
delented  in  Section  A: 

1.  The  General  CounaaL  tha  Deputy 
General  Counael.  the  Deputy  General 
Counsel  (Operations)  and  the  Associate 
General  Coonaal  for  Litigation  each  ia 
authorized  (a)  to  approve  the  production 
or  disclosure  of  HUD  material  or 
information  by  HUD  employeea  or 
former  eanployees  in  reaponae  to 
subpoenas  or  dawawda  of  ooerta  or 


othar  autboritiea,  poraoant  to  regnlatlona 
of  the  Depertment  set  forth  hi  24  CFR 
Pari  la  Subpart  H  and  (b)  to  waive  any 
policy  or  procedure  prescribed  by  the 
regulations  of  the  Department  set  forth 
in  24  CFR  Part  la  Subpart  I  concerning 
testimony  of  HUD  employees  in  legal 
proceedings. 

2.  In  response  to  subpoenas  or 
demand  of  courts  or  other  authorities 
pursuant  to  the  regulation  set  forth  in  24 
CFR  Part  la  Subpart  H: 

(a)  Each  Associate  General  Counael  ia 
authorized  lo  approve  the  release  of 
documents  by  HUD  Headquarters 
employees  for  those  programs  for  which 
the  Aaaociate  provides  legal  advice. 

(b)  Each  Regional  Counael  is 
authorized  to  approve  the  release  of 
documents  by  HUD  employeea  within 
the  territorial  jurisdiction  of  his  region. 

3.  The  General  Counsel  shall  serve  as 
the  Designated  Agency  Ethics  Offldal 
under  the  Ethics  in  Government  Act  of 
1978  (Pub.  L  95-521.  as  amended).  The 
Associate  General  Counsel  for 
Administrative  and  General  Law  shall 
serve  as  Alternate  Agency  Ethics 
Official  in  accordanca  with  regulationa 
of  the  OfRce  of  Government  Ethica.  The 
designated  Agency  Ethics  Official  and 
the  Alternate  Agency  Ethica  Official  are 
authorized  to  coordinate  and  manage 
the  ethics  programa  of  the  Department 

4.  Tha  General  Counsel  ana  the 
Aaaociate  General  Counsel  for 
Adminiatrativa  and  General  Law  may 
determine,  in  accordance  with  18  U.8.C 
2a8(b).  whether  a  financial  interest  is  so 
substantial  as  to  be  deemed  likely  to 
affect  the  integrity  of  the  services  which 
the  Department  may  expect  from  an 
officer  or  employee. 

5.  The  General  Counsel  Deputy 
General  Counsel  Associate  General 
Coimael  for  AdnUnistratlve  and  General 
Law.  and  Assistant  General  Counsel  for 
Administrative  Law  may  make  the 
determinations  and  certifications 
required  under  section  1114  of  the  Right 
lo  Financial  Privacy  Act  12  U.S.C  3401 
eteeq. 

Section  D.  Authority  to  Deeignate.  The 
General  Counsel  is  authorized  to: 

1.  Designate  one  or  more  employees  to 
serve  ss  Acting  General  Counsel  during 
the  sbsence  of  the  General  Counsel 

2.  Designate  one  or  more  employees  to 
serve  as  an  acting  capacity  during  the 
abeenca  of  an  appointee  to  a  position  in 
the  Office  of  General  Counsel  or  during 
a  vacancy  in  such  a  position. 

Delegation*  Revoked 

1.  38  FR  11062  (June  a  1971) 
(Docket  No.  D-71-102),  as  amended 
by 

39  FR  29212  (August  la  1974) 
lOocket  No.  0-74-288), 


41  FR  13960  (April  1. 1976) 

[Docket  No.  I>-76-416}. 
62  FR  27850  (July  21 1967) 

[Docket  No.  D-87-854:  FR  2373],  and 
52  FR  41782  (October  Sa  1967) 

[Docket  No.  I><e7-854:  FR  2373f. 
2.  47  fR  5466-0  (February  a  1962) 

[Docket  No.  D-82-663]: 
3. 48  FR  43312  (August  27. 1961) 

[Docket  No.  D-81-656]: 
4. 46  FR  21450  (April  2. 1961) 

[Docket  No.  D-ei-844): 
5.  the  unpublished  delegation  of 
authority  of  November  A,  1909, 
pertaining  to  determinations  under 
18 use.  20e(b); 
a  29  FR  31356  (August  2a  1974) 

[Docket  No.  D-74-19887):  and 
7.  45  FR  27996  (April  a  1960) 

[Docket  No.  D-60-12803]. 

Aalkarilr  Sac  7(d).  Depertment  of  HUD 
Act  (42  U.&C  »3S(d)). 

Dated:  fanuary  19, 1989. 
Samuel  R.  Ptarcs,  |r.. 

Secretary.  US.  Department  of  Housing  and 
Urban  DevelopmenL 
(FR  Doc  89-2112  Filed  1-30-89, 8:46  am] 


OCFARTMENT  OP  THE  MTERIOn 

Qraal  Lakaa  Coastal  Barrier  Act  of 

1968;  Extanaion  of  ttw  < 


Aoniar.  Department  of  the  Interior. 
Notice. 


;  This  notice  announces  the 
extension  of  the  public  review  and 
comment  period  for  draft  maps  that 
identify  undeveloped,  unprotected 
coastal  barriers  along  the  Great  Lakes 
shoreline  which  will  be  recommended  to 
Congress  for  inclusion  in  the  Coastal 
Barrier  Resources  Seytem. 

These  maps  were  made  available  on 
January  12, 1989  (see  Federal  Register. 
Vol.  54.  No.  a  pages  1250-1251). 
Comments  originally  were  to  be 
received  no  later  than  February  a  1989. 

DATl:  Comment  period  will  ck>ae  on 
March  14. 1989. 


:  Great  Lakea  Coastal  Barriers 
Study  Group.  U.S.  Department  of  the 
Interior,  National  Paik  Service — 473, 
Washington.  DC  20013-7127. 


RM  Fufrrxaa  mpomiation  contact: 
Dr.  Albert  G.  Greene,  Jr..  Great  Lakes 
Coastal  Barriers  Coordinator,  National 
Park  Service.  Washington.  DC  20013- 
71217.  (202)  343-6881. 


^  ..:  Fadawi  Ra|M»  /  ^^  54.  Na  19/  Tueyiay.  Jannary  81.  1969  /  Noticea 


Date:  )anuaiy  2a  188a 
Becky  Noftoe  Daalep, 

AuiBtant  Secretary  for  Fish  and  Wildlife  and 
PaHts. 
(FR  Doc  89-2200  Filed  l-«>-88;  a45  am] 


Privacy  Act  of  1974'^^avlalon  of 
Noncaaoi  syawmaoi  iwcorDa 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C  552a).  notice  is  hereby  given  that 
the  Department  of  the  Interior  ia  revising 
two  notices  describing  systems  of 
records  maintained  by  the  Office  of 
Congressional  and  Legislative  Affairs  in 
the  Office  of  ttie  Secretary.  Except  as 
noted  below,  all  changes  being 
published  are  editorial  in  nature,  and 
reflect  minor  administrative  revisions 
which  have  occurred  since  the  previous 
publication  of  the  material  in  the 
Federal  Register.  The  two  notices  being 
revised,  which  are  published  in  their 
entirety  below,  are: 

1.  Private  Relief  Claimants. 
Department — Interior.  Office  of  the 
Secretary— 12  (Previously  published  at 
46  FR  12146  on  February  12, 1981). 

2.  Personnel  Correspondence  FUes — 
Interior.  Office  of  the  Secretary— 99 
(Previoualy  published  at  43  FR  49579  on 
October  24. 1978). 

The  notice  titled  "Private  Relief 
Claimants,  Department"  is  being  revised 
to  reflect  the  establishment  of  a 
computer  databaae  system  to  facilitate 
the  tracking,  filing,  and  retrieval  of  the 
records.  In  die  notice  titled  'Tersonnel 
Correspondence  Files,"  the  statement 
describing  the  categories  of  records  in 
the  system  has  been  revised,  and  the 
existing  routine  disclosure  to 
congressional  offices  is  clarified. 

In  both  notices,  the  existing  routine 
disclosure  statement  for  litigation 
purposes  is  revised  to  incorporate  the 
clarification  on  such  disclosures 
prescribed  by  the  Office  of  Management 
and  Budget  (OMB)  in  its  supplementary 
guidelines  dated  May  24. 1985,  for 
implementing  the  Privacy  Act  Also,  in 
both  notices  the  retention  and  disposal 
statements  are  amended  to  conform  to 
guidelines  issued  by  the  Assistant 
Archivist  for  Records  Administratioa 
National  Archivea  and  Records 
Administration,  in  his  memorandum  to 
Agency  Records  Officera  dated  June  11. 
1965. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  systems  of  records, 
the  notices  shall  be  effective  on  January 
31, 1989.  Additional  information 
regarding  these  revisions  may  be 
obtained  from  the  Department  Privacy 


Act  OfflcM,  Office  of  die  Secretary 
(FMI).  Room  2242.  Main  Interior 
Building.  U.S.  Department  of  the  Interior, 
Wa8hi^t(m.DC20Z4a 
OscwW.Miielsr.^n 

Director,  Office  ttf  Management  Improvement 
Date:  )anuary  24, 1988. 

IIITERKm/06-12 


Private  Relief  Claimants. 
Department-^terior.  Office  of  the 
Secretary — ^12. 

avtrm  bocATiON: 

Office  of  Congressional  ft  Legislative 
Affairs,  Legislative  Counsel  U.S. 
Department  of  the  Interior,  18th  and  C 
Streets  NW..  Washington.  DC  2024a 


CA- 


OP  WOnniNMLa  COVBICO  BV  THi 


Individual  claimants  against  the 
United  States  seeking  remedy  through 
private  relief  bills  for  claims  involving 
the  programs  and  activities  of  die 
Department  of  the  Interior. 


CATiaoMia  OP  aaooaoa  ai  TNI  avsmt 

Copies  of  relief  bills  and 
congressional  committee  reports. 
Department  reports  on  bills, 
correspondence,  comments  of  bureaus 
and  offices. 


6  U.S.a  301.  U.S.C  1457. 44  U.S.C 
3101. 


ROUTHMuaaaop 
TwavariM, 


CATBaoaxaop 
oraucHuaaa: 


The  primary  use  of  the  records  is  to 
support  legislation  for  die  relief  of 
private  claimants.  Disclosures  outside 
the  Department  of  the  Interior  may  be 
made  (1)  to  Congress  to  report  on  the 
basis  and  validity  of  claims;  (2)  to 
anodier  Federal  agency  having  a  subject 
matter  interest  in  the  daim:  (3)  to  the 
Office  of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-ia  at  any  stage  of  the 
legislative  coordinates  and  clearance 
process  as  set  forth  in  that  Circular;  (4) 
to  the  Congressional  sponsor  of  a 
private  relief  bill  and  to  representatives 
of  the  individual  who  is  the  subject  of 
die  legislation;  (5)  to  die  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  die  United  States,  die 
Department  of  the  Interior,  a  component 
of  die  Department  or.  when  represented 
by  the  government  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 


in  such  litigation,  and  (b)  die 
Department  of  the  interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  wbirii 
die  records  were  compiled. 


aiTMBSvaraM: 


Maintained  manually  in  fiile  folders, 
and  in  conqrater  media. 


Gross-indexed  by  name  of  claimant 
throu^  a  computer  legialative  tracking 
database. 


Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51  far 
manual  and  computer  records. 


Retired  to  Federal  Records  Center 
after  two  Congresses.  Office  of  the 
Secretary,  Records  Disposal  Sdiedule. 
Category  H,  Items  3  and  6  govern  the 
disposal  of  records. 

Director,  Office  of  Congressional  ft 
Legislative  Affairs.  U3.  Department  of  - 
the  Interior.  Wariiington.  DC  2024a 

NOTViCATiON  Mocaouaa: 

An  individual  may  inquire  whether  or 
not  die  system  contains  a  record 
pertaining  to  him  by  addressing  a 
written  request  to  Legislative  Services 
Center,  Office  of  Congressional  ft 
Legislative  Affairs,  Office  of  the 
Secretary,  U.S.  Department  of  die 
Interior,  Wadiington,  DC  2024a  The 
inquiry  must  be  in  writing  and  state  diat 
the  individual  seeks  information 
concerning  records  pertaining  to  him. 
See  43  CFR  2.6a 


Same  as  Notification.  See  43  CFR  2.63 
for  additional  content  requirements  for 
requests. 


A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  requiremeats  of  43  CFR 
2.71. 


RKOat)  SOURCC  CAT 

Congress,  individual  claimants, 
bureaus  and  offices  of  the  Department 

INTEmOR/OS-98 


Personnel  Correspondence  FDee— 
Interior.  Office  of  die  Secretary:  OS/9a 


*J 


/  Vol  >4  N«.  19  /  Towday,  ]mnmij  91.  WtB  f  Hotiom 


Ofllo*  of  iIm  8«orttary.  OfliM  «f 
CongraMkNMl  and  LiffiiiaHkw  Attain, 
Divialon  of  Coiyorionil  Sotvteoo.  US. 
DofMrtflMfit  of  lh«  latorior.  ISth  and  C 
StivoU  NW..  Wuhii^oa.  DC  XOta 


Thooo  who  !>•▼•  ooiTMpandMl 
diractly  or  indlroctly  through  Memban 
of  Congrwt  with  th*  OfRco  of 
CoofroMtonal  and  Lafialathra  Affabv 
conoaming  paiaomial  and  anplojnDant 
mattara  within  tha  Dopartmant 


Cuiiaapuudancja  ia  fllad  in  Stata  fUaa 
In  alphabatical  order  undar  Member*  of 
Congraaa  namaa.  Correapondenca  may 
contain  applications,  rteumAs.  or  other 
paf tonal  natariala  in  luppoft  of  tha 
raaaon  for  tha  Indlvidiial'i  inquiry. 


S  U  JlC  901;  44  VA.C.  9101: 49  US.C 
1457;  and  Raofganiaaltoa  Plan  9  of  ISSa 


Tha  priflMry  aaa  ia  to  maintain  a 
temporary  raoord  of  tha  paraonai 
Interest  of  the  aubiect  of  te 
correspondaoca.  Usually  dia 
correspondence  is  advising  tha 
constituent  of  tha  statue  oi  hia  or  bar 
application  lor  a  poaition  with  the 
Oapartmant,  or  advising  of  the  currant 
availability  of  opportunities,  or  of  tha 
prooaduraa  for  applicant  must  undergo 
in  order  to  ba  aligibla  for  Federal  work 
within  tha  DapartmenL  Tbeae  records 
are  maintained  alphabaticaUy  by 
calendar  year  ba^  and  are  destroyed 
after  the  yearly  file  has  become  2  years 
old.  The  applications  submitted  may  be 
provided  in  the  subject's  wishes  to  other 
personnel  authorities  within  tha 
Department  for  current  consideration 
should  there  be  poeaibia  opportunities  or 
vacancies  of  posalbla  interaat  to  the 
applicant. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made  (1)  to  a 
Federal  agency  so  that  the  agency  may 
reapond  to  an  inquiry  from  the  named 
individual:  (2)  to  tha  U.S.  Department  of 
)ustice  or  in  a  procoadlng  before  a  court 
or  adjudicative  body  when  (a)  the 
United  States,  the  Department  of  the 
Interior,  a  component  of  tha  Department 
or,  when  repreaanted  by  tba 
government  an  employee  of  the 
Department  is  a  party  to  litigatioa  or 
anticipated  Utigatioo  or  has  an  interaat 
in  such  litigaUon.  and  (b)  tha 
Dapattmant  of  tha  Intaiiar  detarminea 
that  tha  dladoaw  ia  ralavaat  or 


necessary  to  tba  litigatloo  and  is 
compatiya  with  tha  poipooa  for  which 
tha  rwnrda  ware  ooatpiiad  (9)  of 
infoimatioa  indicating  a  vMatioa  or 
potential  violation  of  a  statate. 
regulation,  rule,  order  or  lioenae,  to 
appropriate  Federal  Bute,  local  or 
foreign  agencies  responsible  for 
Investigatioo  or  proaecutlng  tha 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license:  and  (4)  to  a 
congrassionsl  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
tha  Individual  has  made  lo  tko 
congyaeaional  offloa. 


Records  are  stored  in  metal  file 
cabinata  in  locked  rooB*. 


Filing  system  aaaintained  on  yearly 
baate  in  alphabetical  name  order. 


Filing  tyatam  maintained  on  calendar 
year  basis  and  the  2d  yearly  file  is 
daatroyed  December  91  at  the  end  of  tha 
2d  year.  General  Records  Schedule  1, 
Items  9,  It.  and  93b  govern  tha  diapoaal 
of  records. 


Congressional  Liaison  Officer,  Office 
of  the  Secretary,  Office  of  Congressional 
and  Legislative  Affairs,  18th  and  C 
Streets  NW.,  Washington.  DC  2024a 


To  determine  if  records  are 
maintained  on  you  in  this  system  write 
to  the  System  Manager.  See  43  CFR  2.00 
for  submission  requirements. 


Same  aa  above.  Sea  43  CFR  2.09  for 
submlsaioo  raquiremanta. 

Same  as  above.  See  43  CFR  2.71  for 
submission  requirements. 


Correspondence  or  documents  signed 
within  die  OfBca  (rf  the  Secretary,  Office 
of  Congraaakmal  and  Lagialathra  Affairs, 
or  presentad  to  the  Office  In  person  by 
ooaatltaaota  and  dds  matarlal  bocaaa  a 
laoord  of  tha  inlanrlaw  or  vWt  ale. 


Buroouof  Land 


INM  •C79t(  MM  000-47iO-Ml 

AvaliMNy  PiMMilns  AfM  AfMlyolo; 
nMNy  Aetten  nroet  Sato  of  ^uMc 
I  County,  NM 


Interior. 


Bureau  of  Land  Management 


:  Notice  of  availability:  planning 
area  analysis/notica  of  realty — 
noncompetitive  sale  of  pabUc  lands. 

■t— miT  In  accordance  with  the 
Federal  Land  Pdicy  and  Management 
Act  and  the  National  Environmantal 
Policy  Act  tha  following  parcel  of  land 
has  baan  avaluatad  through  a  Planning 
Area  Analysis/Environmental 
Aseaaamant  and  found  auitabla  for 
diract  aala  at  no  leas  than  appraised  fair 
market  value  of  t2Sa 

T4N.,RJtB.NJ4J>J4.. 
See.  a  DBWNBWNWHNWtfc.  CanlaiBii« 
2Mi 


fPR  Dec  m-tia  Piled  l-WMK  MS  an] 


The  land  is  to  be  offiered  to  the  County 
of  Guadalupe  for  use  as  a  sanitary 
landfill  near  the  Village  of  Pastora,  New 
Mexico.  Tha  lend  described  is  hereby 
segregated  from  appropriation  under  the 
pubic  land  laws,  including  die  mining 
laws,  nntU  a  patent  is  issued  or  270  deys 
from  the  date  of  publication  of  this 
notice,  whidiever  occurs  tint  The 
above  described  lands  will  be  sold  to 
the  County  of  Guadalupe,  New  Mexico, 
at  lOKW  pjn.,  on  March  17, 1000,  at  the 
Roawell  Resource  Area  Conference 
Room,  Federal  Duikfing,  5th  and 
Richardson  Streets,  RoeweU,  New 
Mexico. 

The  patent  when  iasoed.  wfll  be 
subject  to  aU  vaUd  and  existing  rights 
and  will  contain  the  following 
reservations: 

1.  A  right-of-way  to  the  United  States 
for  ditches  and  canals  constructed  under 
the  suthority  of  the  Act  of  August  30, 
1800  (27  Stat.  901, 43  U.S.C  045). 

2.  All  minerals,  togetiier  with  the  ri^t 
to  prospect  for,  mine,  and  remove  the 
minerals  shall  be  reserved  to  the  United 
States. 

9.  The  patent  will  be  subject  to  a  ZO" 
buried  telephone  line  right-or-way,  NM 
58338.  granted  to  Eastern  New  Mexico 
Rural  Telephone  Cooperative,  inc. 

OATi:  Interested  parties  may  submit 
comments  regarding  this  realty  action 
through  March  14. 1900.  to  the  District 
Manager.  Roawell  District  P.O.  Box 
1397,  RosweU.  New  Mexico  88201.  Any 
adverse  coounanta  will  be  evaluated  by 
tha  District  Manager  who  may  sustain, 
vacate  or  modify  this  action.  Any  parson 
who  participatad  in  tha  planning  proceaa 
and  has  an  intaraat  which  may  be 


T»imak  Ka^ttm  /  V#L  54.  No.  19  /  Taeoday,  Jaiaiy  3t  MBJ  /  NotJoeo 


4tl7 


adversely  aBscted  by  (he  Piaoning  Area 
Analysis  nay  submit  a  protest  through 
March  11 1080.  Any  protast  must  be 
filed  with  the  Director  (780)  Bureau  of 
Land  Management  Department  of  the 
Interior,  18Ui  and  C  Streets.  Washington 
DC  2024a 


tUPPlSMSMTAIIV  WWIWUTlOlt  Detailed 
information  concerning  the  sale,  and 
planning  and  enviromnental  documents 
are  available  for  review  at  or  may  be 
obtained  upon  request  from  die  RosweU 
Resource  Area  Offi(%,  Federal  Building. 
5th  and  Richardson  Streets.  RosweU 
New  Mexico. 

Dated:  |anuaiy  20, 1MB. 
Moata  C.  Jordan. 
Associate  State  Director. 
|FS  Doc  m-tl2S  Filed  1-30-10;  8:45  aai^ 
SaimO  CODE  431S-fB-M 


IMT 


I 


Rmoutco  ManaQOfiMiil  Ptaiw;  Judilh, 
vMwy  MM  PMMpo  Rooouroo  Aroflo,  MT 


AOENCv:  Bureau  of  Land  Management — 
Lewistown  District  Office.  Interior. 

ACnOK  Notice  of  call  [ior  Area  of 
Critical  Environmental  Concern  (ACEC) 
nominatkma  to  he  oddreeeod  tlvou^  thie 
Judith.  Valley,  Phillips  Resource 
Managment  Plan. 


:  Nominations  of  areas  to  be 
considered  for  ACEC  designation  within 
the  Judith.  Valley,  and  I^iUips  Resource 
Areas  of  the  Lewistown  District 
Montana  are  requested  at  this  time.  An 
ACEC  is  defined  under  43  CFR  1810.0- 
5(8)  as  an  area  within  the  puUic  lands 
where  spedal  management  attention  is 
required  to  protect  and  prev«it 
irreparable  damage  to  Important 
historic  oaltural.  or  aoenic  values,  fish 
and  wildlife  reaources,  or  other  natural 
systeaM  or  processes,  or  to  protect  life 
and  safety  from  natiual  hanirda. 
NomiaatMns  much  oMet  both  the 
relevance  and  iiyoitwnrir  criteria  under 
43  CFR  101fl.7-2(a)  to  be  considered  as  a 
potential  ACEC 


TARV  MPORMMTMN:  Tlie 

Judith,  Valley,  FhllMps  Resoorce 
Managment  Plan  geographic  area  is  in 
north-central  Montana  «id  consists  of 
BLM-adaainistered  lands  in  Valley, 
Phillips.  Fergus,  Bstroleum.  and  Judith 
Basin  oooaties.  and  the  aoothem  half  of 
Chouteau  oomty.  This  notice  complies 
with  new  public  notice  standards 
contained  in  the  Bureau  of  Land 
Management  1613  ACEC  ManoaL 
finaliaad  on  October  18. 1008. 

Public  nomiaatioBS  for  potential 
ACECa  at  Ihie  point  induda:  Seven 


Blackfoot  Area.  Azure  Cave,  itchpair 
Slo««h.  Larh  HUa.  Ole  Scraggy  I^ak. 
Shed  Lake,  Lower  Judidi  River.  Rock 
Creek  CaiqKm,  Beaver  Creek  Ponda, 
Joiner  Codee,  and  Woody  bland 
Coulee. 

Nonrinations  shoold  be  sent  to: 
District  Manager,  Bureau  of  Land 
Management  Lewistown  District  Office, 
80  Aaport  Road.  Lewistown.  MT  58457. 

dates:  Nominations  will  be  accepted  at 
any  time  however,  they  wonld  be  timely 
to  the  planning  process  if  submitted 
prior  to  March  31, 1980. 


^TION  CONTACT: 

Wayne  Zinne.  District  Manager  at  (406) 
538-7461  or  write  to:  Lewistown  OiatrioU 
80  Aiiport  Road,  Lewistown.  Montana 
59457-0600. 

Dated:  January  23, 1989. 
WayMZiBM. 
District  Manager. 

[PR  Doc  80-2124  Filed  1-30-aO;  8:45  anj 
aaUNO  coos  4S1S-BIHi 


Pacifie  NorthwMt  Outar  ConUMntal 
Shalf  Task  Force;  EalablshnMfit 

This  notice  is  piMished  in  accordance 
with  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
Appendix).  Fcrfhnring  coimdtation  with 
the  General  Services  Administration, 
notice  is  hereby  given  diat  die  Secretary 
of  the  Interior  is  establishing  the  Pacific 
Northwest  Outer  Continents^  Shelf 
(OCS)  Task  Force  Charter. 

The  purpose  of  the  Pacific  Nordiwest 
OCS  Task  Force  is  to  provide  advice  to 
the  Secretary  of  die  Interior  and  odier 
officen  of  the  Department  of  the  Interior 
in  the  performance  of  discretionary 
functions  of  the  OCS  Lands  Act  as 
amended  (43  U.S.C  1331  et  seq.), 
including  all  aspects  of  leasing, 
exidoration,  development  and 
protection  of  die  resources  of  die  OCS 
off  Washington  and  Oregon. 

Further  information  regarding  the 
Committee  may  be  obtained  from  the 
Pacific  Regional  Director.  K^erals 
Management  Service.  Department  of  the 
Interior,  1340  West  6lh  Sti«et  Suite  244. 
Los  Angeles.  California  90017. 

The  certification  of  establishment  is 
published  below. 

Cat^Rcatfoa 

I  hereby  certify  that  the  establishmenl 
of  die  Pacific  Norihweat  Outer 
Continental  Shelf  Task  Faroe  Charter  Is 
in  the  pnbUc  interest  ia  ooonectioa  with 
the  performance  of  duties  imposed  on 


the  Department  of  the  Interior  by  43 
\J.SXllSSlelseq. 

Dated:  Januaiy  19, 1980. 
Donald  Pad  UodeL 

Secretary  of  the  Ulterior. 

[FR  Doc  89-2059  Filed  1-30-80: 1:45  am] 
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INTERNATIONAL  OCVELOFMENT 
COOPERATION  AGENCY 

AQoncy  for  Inlarnattonai  DavalopiiMnI 

4ff^^^8s%  ^^^^V^^^a 8044^V^P  ^^^8  ^^^u^V ^VrV^VvV^V OT 

Rosaarcti  and  Oavalopaiani  of  tlw 
Board  for  iiitaiiiationai  Food  and 
Agrlcultunri  Dtvotopmant 

Pursuant  to  die  provisions  of  die 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  Meeting  of  the 
Joint  Committee  on  Agricoltmral 
Research  and  Development  (JCARO)  of 
the  Board  for  International  Food  and 
Agricultural  Development  (BIFAD)  on 
February  22, 1909  frtmi  1:30  p.m.  to  4:30 
p.m. 

The  purposes  of  the  Meeting  are  to 
update  and  review  the  CRSPS;  to  review 
the  Agency's  Procurement/Acqutsitiaa/ 
Contracting  Proccfss  for  university 
services:  and  to  update  on  the  subject  of 
sustainable  agriculture. 

Hie  February  22nd  Meeting  will  be 
held  in  the  Department  of  State,  Room 
1205,  21st  and  Viiginia  Avenue, 
Washington.  DC  20523.  Any  interested 
person  may  attend  and  may  present  oral 
statements  in  accordance  with 
procedures  established  by  die  Board 
and  to  the  extent  the  time  available  for 
the  meeting  permits. 

Dr.  Keys  MacManus,  BIFAD  Support 
Staff,  is  the  designated  ALD.  Advisory 
Committee  Representative  at  the 
meetings.  It  is  suggested  that  diose 
desiring  further  information  write  to  her 
in  care  of  the  Agency  for  bitemational 
Devriopment  BIFAO/S.  Washhigton. 
DC  20523-0060. 

Date:  Januaiy  24. 1909. 
Keys  MacManus, 

Deputy  Executive  Director.  BIFAD  Support 
Staff. 

(FR  Doc  89-2210  nied  1-3&-80: 8:45  ami 
aaxsM  coK  stM-st-a 


Board  for  Intamattonai  Food  and 
Agrlculturai  Dovalopmant;  Maatino 

l^vsuant  to  the  provisions  of  die 
Federal  Advisory  Coandttee  Act  notice 
is  \tetfkij  ^wn  of  the  Nhiety  Second 
Meeting  of  the  Board  for  international 
Food  and  Agricidtural  Development 
(BIFAD)  on  FMmary  M.  lOOa 


P«dMl 
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Th«  purpoM*  of  tht  Meeting  are:  (a) 
To  hear  a  Report  on  the  Nutrition  CR8P. 
(b)  to  be  presented  a  report  on  the 
African  Study  Croups  Including  African 
Univertitiee  and  Agricultural  l^licy  and 
Marketing,  (c)  to  hear  a  tolU  CRSP 
Report  and  (d)  to  diacuaa  items  for  the 
Board's  Action  such  as  the  CRSP 
Program  Expansion. 

ITie  February  24. 1060  Meeting  will  b« 
held  in  the  Department  of  State.  Room 
1107.  21  St  and  Virginia  Avenue. 
Washington.  DC  20523.  Any  interested 
person  may  attend  and  may  present  oral 
statements  In  accordance  with 
procedures  established  by  the  Board 
and  to  the  extent  the  time  available  lor 
the  meeting  permits. 

Curtis  fackson.  Boreaa  of  Sdenoa  and 
Technology,  Office  of  University 
Relations.  Agency  for  Intematlaial 
Development  is  dssignated  as  AID. 
Advisory  Committee  RepresantaUve  at 
this  Meeting.  It  is  suggested  that  thoaa 
desiring  further  information  write  to  Dr. 
Jackson,  in  care  of  the  Agency  for 
International  Development  Rm.  300, 8A 
la  Washingtoa  DC  a0S29-1807.  or 
telephone  Um  on  (703)  2Sft-8S28i 

Data:  |aauary  M.  IflM. 
Dr.  Ly  Niioa. 

ExtcuUvt  Dinctor,  BIFAD. 

(FR  Doc  •0-2344  Filed  l-SO-«0:  MS  an] 
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r.  bterstata  Commeros 
Commission. 

action:  Notice  of  decision  and  request 
for  comments. 


Pacific  Motor  Tariff  Bureau. 
Inc.  (PMB  or  Bureau)  has  filed,  pivsuant 
to  section  14(e)  of  the  Motor  Carrier  Act 
of  1000  (MCA),  an  application  for 
approval  of  its  ratemaking  agreement 
under  40  U.S.C  10700(b).  Because 
several  modifications  are  required 
before  the  agreement  receives  final 
approval,  and  because  new  and 
complex  queetions  are  involved  in 
determining  whether  the  agreement  It 
consistent  with  the  MCA  and  the 
decision  implementing  it  th* 
Commission  solicits  public  comment  on 
its  interpretation  and  application  of 
specific  rata  bureau  provisions.  Copies 
of  FMB's  pcopoaed  innndwant 


agreement  are  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Secretary,  Intentate  Commerce 
Commission.  12th  St.  and  Constitution 
Avenue  NW..  Washington.  DC  20423, 
and  from  PMB's  representatlvr  Eldoo 
M.  Johnson.  Esq.,  82S  Van  Naaa  Ava. 
(Suite  001).  San  Prandaca  CA  04100. 
OATtK  Comments  from  interested 
persons  are  due  March  2. 1000.  RapUea 
are  due  15  days  thereafter. 
AOOIWM:  An  original  and  10  copies.  If 
poaaible,  of  comments  referring  to 
Section  5a  AppUcatlon  Na  7S  should  b« 
sent  to:  OfRce  of  the  Secretary.  Case 
Control  Branch.  Intentate  Commeroe 
Commiseioa  Washington.  DC  20423. 


Richard  Felder.  (202)  275-7001.  (TDD 
Sarvlcaa  for  hearing  impaired  (202)  279- 
17Z1] 

Motor  Tariff  Bureau.  In&  (PMB).  has 
filed  an  application  for  approval  of  its 
propoeed  amended  collective 
ratemaking  agreement  as  required  by 
•action  14(e)  of  the  Motor  Carrier  Act  of 
lOOa  Pub.  L  00-200  (MCA).  Since  filing 
its  application.  FMB  has  baan  obligatad 
to  obeerve  the  requirements  of  the  MCA 
and  the  standards  set  forth  in  oar 
decisions  Implementing  section  14, 
found  in  Ex  Parte  No.  297  (Sub-Na  5). 
Motor  Caniv  Rate  Bunau» — 
ImpJementaUon  ofPJ^  9e-Me,  804  LCC 
404  (1000).  and  904  LCC  821  (1981) 
{flat*  Bunau). 

We  have  provisionally  approved 
FMB's  agreement  as  consistent  with  40 
U3.C  10700(b)  and  Rate  Bureau,  aupra. 
•obiect  to  certain  modifications  in  the 
following  sub|«ct  areas:  submission  of 
Inr-laws  and  rales  of  procedure: 
tdentiflcation  and  description  of  member 
carriers:  proxy  voting:  final  disposition 
of  cases;  subcommittees:  and  emergency 
procedures.  We  have  also  offered 
comments  and  imposed  requirements 
concerning  the  agreement  generally. 
PMB  has  bean  directed  to  file  a  reviaad 
agreement  conforming  to  the  impoeed 
conditions  within  120  days  of  the  aervioa 
date  of  the  decision,  and  to  comply  with 
ttioae  conditions  pending  final  approval 

In  light  of  the  complexity  of 
tnteroratation  involved  in  determining 
whether  PMB's  agreement  is  consistent 
with  the  MCA  and  the  Rate  Bureau 
case,  eupra,  we  request  FMB  and  other 
Interested  parties  to  comment  on  our 
Intarpretation  of  the  controlling 
statutory  and  administrative  criteria  and 
their  application  to  PMB's  agreement 

A  copy  of  any  comments  filed  with 
the  Conunissioo  shall  alao  be  served  on 
FMB,  which  shall  have  18  days  from  the 
axplratloQ  cA  the  comment  imiod  to 
reply.  Tlieee  comments  will  be 


considered  in  conjimction  with  our 
review  of  die  modifications  that  FMB 
must  submit  to  the  Commission  as  a 
condition  to  final  approval  of  its 
agreement. 

Additional  information  is  contained  In 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  In  person  from:  Office  of  the 
Secretary,  Room  2215,  Intentate 
Commerce  Commission.  Washington. 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  tiirough  TDD  services  (202) 
275-1721.] 

This  action  will  not  signiflcandy  affect 
citiicr  die  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

AudMtUr  40  U.&C  10S21  and  10708.  and  8 
U.S.CS6S. 


DeddwL  fannary  M,  Ifl 

By  the  CommiMion.  Chairman  Gradiaoo, 
Vice  rK««tTMii  Rimii»n«M,  Commiwionen 
Andra.  Lambolay  and  PhilUpa. 
NeraUR.MeCea. 
Secretary. 
[FR  Do&  •0^a7«  Filed  l-«>-^0t  •:4s  am) 


Rolrocd  Co>8l 


r.  Intentate  Commerce 
Commission. 

:  Notice  of  findings. 


r.  Pursuant  to  40  U.S.C  10010. 
Ftadar  Railroad  Development  Program, 
the  Commission  finds  that  Cheney 
Railroad  Company  (CRC)  and  Tyson 
Foods,  Inc.  (Tyson)  are  financially 
responsible  and  able  to  provide 
adequate  service.  CSX  Transporation. 
Inc.  must  negotiate  a  sale  with:  (1)  EiUier 
CRC  for  a  1.40-mila  segment  at  Ivalee, 
AL  or  Tyson  for  a  l.ei-mile  segment  at 
Ivaler,  and  (2)  CRC  for  the  remainder  of 
the  54in  miles  of  its  rail  lines  between 
Greens  and  Ivalee.  AL. 
BAin:  CRC  and  Tyson  must  notify  the 
Commission  and  CSX  accepting  or 
refecting  the  Commission's 
determination  by  February  a  1980.  If 
CRC  and  Tyson  accept  the 
Commission's  determination.  CSX  must 
select  the  applicant  with  whom  it 
wL^ea  to  transact  business  and  notify 
the  Commission  and  applicants  by 
February  14. 1080. 

KM  WNTMM  MMNMATIOH  OONTACR 
loeeph  H.  Dettmar.  (202)  275-7245. 
PUO  for  iMartng  im|wir«d  (SB)  27S-1721] 
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Additional  information  is  contained  in 
the  Conuusaioa's  decisioa.  To  purchaae 
a  copy  of  the  foil  decisioa.  «nite  ta  caU. 
or  pid(  iq>  in  person  from:  Dynamic 
Concepts,  Inc.  Room  2229.  Interstate 
ComaMroe  Commisaion  Building, 
Washington.  DC  20423,  Telephone:  (202) 
28»-C(57/48Sa 

(^Bsiatanca  for  the  hearini  impaired  it 
awailabU  duem^  TDD  services  (202)  275- 
1721.) 

Deddad:  laanaiT  m  uea 

By  the  Commiaaka.  Charinaa  GradiMa. 
Vies  Clmiiman  Andn.  Caauainteoacs 
Simmons.  LamboWy.  and  FtulUpa. 
Commissioner  Lamboley  dissented  in  part 
wfith  a  separata  wrytmsion 
Nofsla  S.  McCaa^ 
Secretary. 
(FR  Doc  •0-^179  Filad  t-W-flSc  •:4s  am] 


DEPAimiENT  OF  JUSTKE 


CA 


Notice  is  hereby  given  that  the 
Attorney  General,  by  Order  of  }annaiy 
19, 1989,  has  extended  the  period  for 
public  comment  cm  the  application  for  a 
joint  Operating  Agreement  between  die 
Manteca  News  emA  Manteca  Bulletin. 
filed  punuant  to  the  Newspaper 
Preservation  Act  IS  U.S.C.  1801  et  seq. 
The  period  for  public  comment  has  been 
extended  until  March  3. 1989.  The  period 
in  which  persons  may  reply  in  writing  to 
the  report  of  the  Antitrust  Diviaion  and 
to  other  comments  Js  extended  until 
April  2, 1980.  Comments  should  be  filed 
by  mailing  or  delivery  five  copies  to  the 
Assistant  Attorney  General.  Justice 
Management  Diviaion.  Department  of 
Justice.  Washington,  DC  2053a 

Dat«  Januaiy  Zi,  lOao. 
Haffy  fi.  FacUagw, 
Aasiatant  AttomejrGmtend  fbr 
Adetmhtratioa. 
[FR  Doc  aO-Z12B  Filed  l-ao-OB:  8:48  na] 
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I  k  MoowMal. 


In  accord  aacie  with  Departmental 
policy,  28  CFR  Sa7,  notice  is  hereby 
given  that  on  Jaaiiary  23. 1980  two 
proposed  Settlement  Agreements  in 
United  Statee  v.  Gerald  L  Moore,  et  aL, 
Civil  Action  No.  87-101-NW.  were 


lodged  with  the  Iteited  SUtes  Court  for 
the  Eastern  District  of  Vir^nia. 

The  oooHikdBt  filed  by  ttie  United 
States  alleged  that  Gerhld  L  Moore. 
Bonaie  P.  Moare.  Moor-Rte  Coiporation 
of  Virginia.  Patrick  O'Brien.  Certified 
Testing  CaiyaratioB.  and  Gary  Moore 
were  responsible  to  reimburse  the 
United  States  for  costs  incurred  by  the 
EnvironmeBtal  Protection  Agency 
["EPA")  in  reqMmding  to  the  release  and 
threat»ed  release  ot  hazardous 
substances  from  2483-2480  Pembroke 
Avenue,  Hampton.  Virginia  (the  "site") 
in  June  1083.  "Iha  romplaint  alleged  that 
Gerald  and  Bonaie  Moore  arranged  for 
the  transport  ^id  disposal  of 
approximately  3750  compressed  gas 
cylinden  and  17  drums  containing 
hazardous  substances  at  the  site.  The 
complaint  also  alleged  that  Gerald  and 
Bonnie  Moore  were  the  ownera  and 
operaten  of  the  site:  that  Moor-Fite 
Corporation  of  ^Hrginia  was  an  operator 
of  the  sitr.  and  tint  Gary  Moore.  Patridc 
O'Brien,  and  Cartifiad  Testing 
Corporation  arranged  fbr  the  tranqiort 
to  and  disposal  of  the  c^ioden  and  the 
drums  at  tiia  site.  The  United  States,  on 
behalf  of  EPA.  sought  Judgment  against 
the  Defendants  jointly  and  severally  for 
reimbursement  of  response  costs  in 
excess  of  $280.000.  nndar  section  107(a) 
of  CESCIA.  42  U.S.C  98a7(a).  The 
United  States,  on  behalf  of  ^ 
Department  of  Defense,  Ddiense 
Logistics  Agency,  sought  contribution 
from  Defendants  imda  section  113  of 
CEROA.  42  U.S.C  9813(f).  in  the  amount 
of  $200,000.  as  a  result  oif  paymmt  by 
the  Dqiartinent  af  Defense.  Defense 
Logistics  Agency,  of  SSOOJOOO  into  the 
Hazardous  Substances  Response  Trust 
Fund  on  or  about  November  26, 1986. 
punuant  to  a  Memerandimi  of 
Understanding  and  A^e^aent  witii  EPA 
dated  August  Oi  1986. 

The  United  Slates  also  sou^  an 
injunction  and  dvil  penalities  of  up  to 
$ZS,000  per  day  of  violation  against 
Gerald  Moore  for  faflure  to  respond  to 
information  requests  imder  section 
3007(a)  of  the  Resource  Conservation 
aad  Recovery  Act  ("RCRA").  42  U.S.C 
0027(a]  and  section  104(e)  of  CERCLA. 
42  U.S.C  9604(e). 

In  their  Settlement  Agreement  Gerald 
Moore.  Bonnie  Moore,  and  Moor-Fite 
Corporation  of  Viiginia,  have  agreed  to 
reimburse  the  Hazardraia  Substance 
Response  Trust  Fund  in  the  amount  of 
$57,000,  and  to  dismiss  with  prejudice 
their  foor  couatertdaims  against  the 
United  States  brought  nnder  the 
following  theories:  Hftii  Amendment 
taking,  breach  at  contract  or  wairmty, 
indemnification,  and  oontribntion  under 
CEROA.  The  Uated  States,  on  behalf  (tf 
the  Depvtmeirt  of  Deiensa.  Defense 


Logistics  Agency,  has  agreed  to  dismiss 
its  daimsfor  contribution  under  section 
113  of  CERCLA.  42  U.S.C.  9613(f).  The 
United  Statea.  on  behalf  erf  EPA.  has 
also  agreed  to  dismiss  its  claims  for 
penalties  under  section  3007(a)  of 
RCRA.  42  U&C  80Z7(a)  and  section 
104(e)  of  CERCLA.  42  U.S.C  9e04(e). 
against  Gerald  Moore. 

In  a  separate  Settiement  Agreement 
Defendant  Patrick  O'Brien  has  agreed  to 
confess  judgment  in  fevor  of  the  United 
States  in  the  amount  of  $10,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Settiement  Agreements  for  a  period  of 
thirty  days  from  the  date  of  pabtication 
of  this  notice.  CcRnments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Ceroid  L  Moore,  et 
al.  Civil  Action  No.  87-101-NN,  Ref.  No. 
90-11-3-51.  The  proposed  Settlement 
Agreements  may  be  examined  at  the 
office  of  the  United  States  Attorney. 
Eastern  District  of  Virginia.  U.S. 
Courthouse,  600  Granby  Street  NorfoQc 
Virginia  23510.  Copies  of  the  Settlement 
Agreements  may  also  be  examined  and 
obtained  in  person  at  the  Environmental 
Enforcement  Sectioa  Land  and  Nature) 
Resources  Division.  Department  of 
Justice,  Room  6314.  Tenth  and 
Pennsylvania  Avenue,  NW.. 
WashLogton.  DC.  A  copy  of  die 
proposed  Consent  Deaee  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  Box  7811,  Ben 
Franklin  Station.  Washington.  DC  20044. 
OonddACaiT. 

Acting  Assistant  Attorney  GeneraL  Load  end 
Natund  Resources  Division. 
[FR  Doc  80-2128  Filed  l-aO-80: 8:45  aa^ 
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Lodging  of  Conaant  I 

to  1t»  Claan  Air  Act;  Naw  Y  ofk  Stalo 

Oflca  of  Mantal  Health,  at  aL 


In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  Statee  v.  New  Yori  State  Office 
of  Mental  HeahK  et  aL  Gv-87-1008L 
was  lodged  in  the  United  States  District 
Court  for  the  Western  District  ot  New 
York  on  January  24, 1980. 

Tbe  proposed  Decree  ouuceins  alleged 
violations  of  fte  dean  Air  Act  ("Act"), 
42  U.S.C.  7401  etseq^  and  the  smoke 
emissian  Uodts  aet  forth  in  Part  227  of 
the  New  York  Slate  bnpleaienUtion 
Man  ("SIP'l  established  fuvsuant  to 
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McUon  110  of  th«  Act  42  U.8.C  74ia 
The  ailaged  violations  occurred  during 
th«  operation  of  four  coal-firad  boiler*  at 
lh«  Rochester  Psychiatric  Center  in 
Rochester.  New  York.  The  proposed 
Decree  requires  the  Defendants  to 
comply  with  the  New  York  SIP  and  to 
convert  the  boilers  from  coal  to  natural 

Sas  under  a  conversion  schedule, 
itipulaled  peiulties  for  failure  to  meet 
the  conversion  schedule  are  provided. 
The  propoeed  Decrae  alao  requires  the 
Deftndantt  to  pay  a  tlO,OQO  civil 
penalty  for  past  violations. 

The  Department  of  fuatioa  will  racaiva 
for  a  period  of  thirty  (30)  days  from  the 
data  of  thia  publication  comments 
relating  to  the  propoeed  Decrae. 
Comments  should  be  addrasaad  to  tha 
Assistant  Attorney  General  for  the  Land 
and  Natural  Resouroea  Division. 
Department  of  fustlca.  Washington.  DC 
2063a  and  should  refer  to  the  Unitad 
StatM  r.  New  York  Statt  Office  of 
Mental  Health,  et  al^  DJ.  Na  90-5-4-1- 
004. 

The  propoeed  Decree  may  be 
examined  at  tha  Offloa  of  tha  United 
States  Attorney.  233  Unitad  States 
Courthouse.  100  State  Street  Rochaatar. 
New  York  14014,  and  at  the  Region  D 
Offlca  of  the  Environmental  Protection 
Agency,  2B  Federal  Plaia.  New  York 
New  York  10278.  Copiea  of  the  propoeed 
Decree  may  be  examined  at  the 
Environmental  Bnfaroamant  Section. 
Land  and  Natural  Raaourcaa  Division  of 
the  Department  of  |uatfoa.  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW  WashlMton.  DC  aOBSa  A  copy  of 
the  prapoaad  Dacraa  mn  he  obtainad  la 
persoa  or  by  mall  fhm  tha 
EnvtraaoMnlal  Bnfaroament  Section. 
Land  and  Natural  Raaourcee  Dtviaioo  of 
the  Department  of  Juatioe. 
DoasM  A.  Caw. 

ActJn$  AMiatant  Attonmy  General  Land  and 
Natural  Rmourcta  Divition.  Daporlmmnt  of 
luBticm. 
|FK  Doc  a»-«127  rUed  l-40-M(  ai4ft  aai| 
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In  accordance  with  Departmental 
policy.  2S  50.7,  notice  is  hereby  given 
that  on  24  fanuary  1998  a  propoeed 
Partial  Consent  Decree  in  United  Statee 
V.  City  ofOttumwa.  Iowa,  et  oi.  (S.D. 
Iowa)  Civil  Action  No.  88-1M-E  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  ENatrict  of  Iowa, 
Central  Division.  The  Partial  Consent 
Decree  concerns  violations  of  the 
Asbestoe  National  Emission  Standards 
for  Haiardous  Air  Pollutants 
(  NESHAF*).  40  CFR  «1.14a  et  $eq.,  and 


the  aean  Air  Act  42  U.S.C  7401  et  eeq. 
The  proposed  Partial  Consent  Decree 
requires  defendants  City  of  Ottumwa. 
Iowa  and  the  Ottumwa  Industrial 
Airport  Authoritv,  among  other  things, 
to  comply  with  the  requirements  of 
NESHAP  for  asbestos  in  40  CFR  ei.14a 
0/  $eq.,  to  pay  a  civil  penalty  of  180,000 
to  pay  costs  to  the  United  States  of 
t1,102.M,  to  initiate  an  asbestos  control 
program,  and  to  initiate  an  EPA- 
approved  asbestos  training  program. 

The  Department  of  fustlce  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decrae  for  a  period  of 
thirty  (30)  days  f^ora  the  data  of  this 
publication.  Conunents  should  be 
addreassd  to  the  Assistant  Attorney 
General  cf  the  Land  and  Natural 
Resources  Division.  Department  of 
lustloa.  Washington.  DC  2063a  and 
should  refer  to  United  Statee  r.  City  of 
Ottumwa.  Iowa,  et  aJ^  D.J.  Na  fX)-6-2-l- 
114S. 

The  propoeed  Partial  Consent  Decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney  for  the  Southern 
DisMct  of  Iowa,  115  US.  Courthouse, 
Dee  Moines.  Iowa  S09Q0  and  the  VS. 
Environmental  Protection  Agency, 
Region  Vn,  728  Minnesota  Avenue, 
Kansas  Qty.  Kansas  08101.  The  Decree 
may  alao  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Reeources  Division  of 
tha  Department  of  Justice,  Room  1515. 
Ninth  Street  and  Pennsylvanta  Avenue. 
NW..  Waahlngton.  DC  2l»3a  A  copy  of 
the  propoeed  Partial  Conaent  Decree 
may  be  obtainad  in  person  or  by  mall 
from  the  Environmental  biforcament 
Section.  Land  and  Natural  Reeouroea 
Division  of  die  Department  of  Jostica.  In 
requesting  a  copy,  plaaae  eodoae  a 
check  in  ma  amount  of  IS^  (10  canta 
per  page  reproduction  coat)  payable  to 
the  Treasurer  of  the  United  Statee. 


I  A.Cair. 

Acting  Aeeietanl  Attorney  General.  Land  and 
Natural  Reeoureet  Divieion. 
(FR  Doc  «-aaB  rUed  1-a»-M:  •:46  ami 
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Act  of 


Notice  is  hereby  given  that  pursuant 
to  section  0(a)  of  the  National 
Cooperative  Research  Act  of  1884. 15 
U.S.C  4301  eL  eeq.  (the  "Act"),  the 
Univeraity  of  Illinois  at  Urbane- 
Champaign  has  filed  a  written 
notfication  on  behalf  of  itself  and  other 


membera  of  the  Industrial  Consortium 
for  Research  and  Education  ("ICRE") 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
memberehip  of  ICRE.  The  notifications 
were  nied  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plainUffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  notifications  stated  that 
Exxon  Prodduction  Company,  P.O.  Box 
218a  Houston.  Texas  77252.  will  be 
added  as  a  member  of  ICRE. 

According,  at  present  the  member* 
of  ICRE  are  thoee  companies  listed 
below: 

Unhrereity  of  Illinois  at  Urbane- 
Champaign  (Department  of  Geology). 
Exxon  Production  Company. 
Mobile  Research  and  Development 
Corporation. 
Union  Oil  Company  of  California. 

On  November  8.  ig8&  the  University 
of  Illinois  at  Urbana-Champaign  filed  iU 
original  notification  on  behalf  of  itself 
and  the  other  membera  of  ICRE  purauant 
to  section  8(a)  of  the  Act  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  purauant  to 
section  8(b)  of  the  Act  on  December  8, 
1968,  53  PR  40613. 

loaapli  H-  WMSMf . 

Director  of  Operationa,  Antitnmt  Divition. 

|FR  Doc  W-Siao  Plied  1-ao-ae:  1:48  am) 
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r:  Immigration  and  Naturaliiation 
Service.  Justice. 
action:  Notice  of  program. 


;  The  Immigration  and 
Naturallxation  Service  (INS)  previously 
published  two  notices  in  the  Federal 
Register  concerning  the  development 
and  implementation  of  a  standardized 
English  language/basic  citizenship  skills 
test  These  notices  sppeared  as  follows: 
Notice  of  Proposed  Solicitation.  53  FR 
8702.  published  on  March  16, 198a  and 
Notice  of  SoUcltation,  53  FR  21535, 
published  on  June  &  196a  This  notice 
announces  the  proposals  that  the  INS 
has  accepted  under  this  program  and 
extends  the  opportunity  for  participation 
in  this  effort  by  interested  and  capable 
entities.  To  avoid  confusion  over  the  use 
of  the  term  "Notice  of  Solicitation" 
which  appeared  as  the  type  of  action  in 
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the  previous  two  notices  and  was  not 
Intended  to  imply  a  contract  or 
procurement  action,  the  type  of  action  Is 
now  listed  as  "Notice  of  PR^ram." 

OATK  Written  proposals  from  parties 
interested  in  developing  and 
administering  an  alternative  testing 
process  based  on  the  criteria  in  the 
supplementary  information  may  be 
submitted  any  time  within  six  (8) 
months  from  the  date  of  publication  of 
this  notice.  In  order  for  a  proposal  to  be 
considered,  it  must  be  received  by  close 
of  the  business  day  (5:00  p  jn.)  on  or 
before  July  31. 1989. 

anontia.  Written  proposals  should  be 
mailed  in  triplicate  to  the  Deputy 
Assistant  Commissioner,  Legalization. 
Immigration  and  Nattu-alization  Service, 
425  "I"  Sti^et  NW,.  Washington.  DC 
2053a  or  delivered  to  Room  5250  at  the 
same  address. 


ITNM  OONTACR 
Mr.  Tenance  M.  O'Reilly,  Deputy 
Assistant  Commissioner,  Legaliziation. 
(202)  786-365a 

The  information  collection 
requirements  contained  in  this  notice  of 
proposed  rulemaking  are  being 
submitted  to  OMB  for  clearance  in 
accordance  with  the  provisions  of  the 
Paperwork  Reduction  Act 

CommenU  concerning  and  questions 
regarding  the  public  use  information 
collection  contained  in  this  notice 
should  be  directed  to:  Office  of 
Management  and  Budget  Office  of 
Information  Regulatory  Affain.  3225 
17th  Street  and  Pennsylvania  Avenue, 
Washington.  DC  200ia  Attention:  DOJ 
Desk  Officer,  Room  3203;  and  to  the 
Department  of  Justice  Clearance  Office. 

•U^rLOKNTARV  WTOIIMATIOII;  The 

Immigration  and  Naturalization  Service 
(INS)  previously  announced  its 
consideration  of  and  intention  to  pursue 
the  development  and  implementation  of 
a  standanibEed  English  language/basic 
citizenship  skills  test  for  legalization 
purposes  via  public  notices  published  in 
the  Federal  Register  (Notice  of  Proposed 
Solicitation.  53  FR  8702,  March  la  198a 
and  Notices  of  Solicitation.  53  FR  21535, 
June  a  1988).  Although  the  non-financial 
nature  of  the  agreement  by  INS  to 
accept  any  qualified  testing  program 
was  stated  in  these  notices,  some 
confusion  has  arisen  as  a  result  of  the 
use  of  the  term  "solicitation".  This  term 
was  not  intended  to  imply  a  contract  or 
procurement  action.  This  is  not  a 
competitive  action.  INS  intended,  by 
means  of  these  notices,  to  announce  an 
open  program.  The  Service  has  not 
limited  the  number  of  proposals  it  will 
accept  for  consideration  or  approve 
under  this  program. 


Section  245A(b)(l)(DKi)  of  the 
Immigration  and  Nationality  Act  as 
amended  by  the  Immigration  Reform 
and  Contiol  Act  of  lOOa  Pub.  L  9&-603 
("Act")  provides  in  pertinent  part  that 
legalized  aliens  seeking  adjustment  of 
status  to  permanent  resident  under 
section  24SA(a)  of  the  Act  must  unless 
otherwise  exen^it  demonstrate  that 
they"*  *  *  meet  the  requirements  of 
section  312  (relating  to  minimal 
understanding  of  ordinary  English  and  a 
knowledge  and  understanding  of  the 
history  and  govemm«it  of  the  United 
States)".  In  order  to  facilitate  the 
manner  in  which  legalized  aliens  can 
demonstrate  that  they  comply  with 
these  requirements,  tiie  INS  is  punuing 
the  development  and  implementation  of 
a  standan^zed  English  language 
(reading  and  writing)  and  basic 
citizenship  skills  examination  as  an 
alternative  testing  method.  The  passing 
of  a  standardized  "section  312"  type 
examination  authorized  by  INS  wUl 
serve  to  relieve  the  individual  of  die 
basic  citizenship  skill  requirement  at  the 
time  of  application  to  petition  for 
naturalization. 

The  Service  received  a  total  of  six 
written  submissions  in  response  to  tiie 
July  a  1968  Federal  Register  notice.  The 
Service  carefully  reviewed  each  of  the 
submissions  and  found  that  only  two 
were  actual  proposals  responsive  to  the 
criteria  and  requiremente  specified  in 
the  notice. 

One  respondent  was  tmable  to  submit 
a  proposal  timely  but  eiqnessed  interest 
in  participating  in  any  future  initiative  to 
provide  testing  services.  One  respondent 
did  not  address  the  criteria  and 
requirements  as  specified  in  the  June  a 
1988  notice.  Two  respondento  provided 
comment  only.  One  uiged  that  any  test 
approved  by  INS  be  reasonable  and  not 
unnecessarily  burden  either  the 
applicant  or  the  examination  process, 
lie  other  suggested  that  the  Service 
examine  the  applicant's  knowledge  of 
issues  that  he  or  she  needs  to  Imow 
about  in  order  to  function  in  American 
society  and  recommended  that  the  test 
establish  minimal  language 
requirements  and  be  written  with  a 
finite  vocabulary. 

One  of  the  actual  proposals  was 
submitted  by  the  Legalization 
Assistance  Board  with  the  Educational 
Testing  Service  (ETS).  The  other  actual 
proposal  was  submitted  by  the 
California  State  Department  of 
Education  with  the  California  Adult 
Student  Assessment  System  (CASAS). 
The  Service  ccu«fully  evaluated  these 
proposals  and  found  both  entities 
capable  of  participating  in  this  program. 
The  Service  has  approved  both 
proposals  and  has  authorized  the 


Legalization  Assistance  Board  with  ETS 
and  the  California  State  Department  of 
Education  with  CASAS  to  proceed  with 
implementation  of  the  standardized 
English  language/civics  examination. 

Those  respondento  who  e)q>ressed 
interest  in  participating  in  this  effort  but 
were  unable  to  submit  their  proposals 
timely,  are  welcome  to  do  so  under  the 
provisions  of  this  notice.  Acceptance  of 
a  particular  program  will  not  restrict  the 
INS  from  accepting  or  developing  other 
altentative  testing  methods,  "rhe 
agreement  by  INS  to  accept  any 
alternative  testing  program  will  be  non- 
financial.  The  INS  shaU  incur  no 
financial  liability  and  intends  to  make 
no  paymento  to  any  entity  participating 
in  this  program.  The  INS  agrees  to 
accept  the  test  resulto  of  tfaie  program  or 
programs  it  has  approved. 

The  following  criteria  and 
requiremente  are  provided  for 
submission  of  proposals:  (1)  The  testing 
entity  miut  have  demonstrated 
experience  in  developing  and 
administering  reliable  standard 
examinations  in  the  English  language 
and  Civics  areas  (for  example,  teste  are 
currently  recognized  and  accepted  by  an 
established  public  or  private  institution 
of  learning  recognized  as  such  by  a 
qualified  state  certifying  agency):  (2) 
The  testing  entity  wUl  be  required  to 
meet  with  INS  representatives  to  review 
the  test  copy  and  to  set  the  standards 
for  passing  test  scores.  The  test  should 
be  structured  as  a  pass/fail  and  should 
be  accomplished  within  a  iniiiriimnn  of 
tiiirty  (30)  minutes:  (3)  Once  dw  INS 
approves  a  test  the  contento  will  not  be 
changed  by  the  testing  entity  unless 
explidUy  approved  or  otherwise 
directed  by  the  INS:  (4)  The  content  of 
test  questions  must  come  bom.  the 
revised  (1987)  Federal  Textbooks  on 
Citizenship.  The  level  of  the  test 
questions  must  be  compatible  with  the 
lowest  level  of  readability  of  these 
textbooks;  (5)  The  testing  entity  will  be 
required  to  field  test  the  examination 
prior  to  implementation  in  cooperation 
with  the  INS:  (6)  The  testing  entity  must 
be  capable  of  administering  the 
examination  over  a  broad  geographical 
area  of  not  less  than  a  statewide  basis. 
In  administering  the  examination,  the 
testing  entity  wrill  be  responsible  for 
obtaining  and  managing  adequate 
testing  locations,  controlling  the  time 
period  in  which  the  testing  is  to  be 
accomplished,  staffing  the 
administration  of  the  test  and  furnishing 
supplies;  (7)  Any  fee  charged  the 
applicant  by  the  testing  entity  to  cover 
the  cost  of  the  administration  and 
scoring  of  the  test  will  be  a  reasonable 
fee  to  be  agreed  up<m  by  INS  and  the 
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Imtli^  MUty.  If  tlM  •ppUcant  tmO*  tk* 
iMt.  bt/iiM  ■hall  b«  |lv«n  lb* 
opportunity  to  b«  r*-lMtod  on*  ttm*  at 
no  additkMial  co«t.  Th«  r*-(Ml  •hall  ba  a 
varianot  of  lb«  Initial  l««t;  (•)  Tba 
iMting  entity  will  ba  raqulrad  to 
pubUdaa  tha  availabUity  of  tha 
examination  to  lagalisation  applicants. 
Tha  INS  will  alao  laaintain  a  ragistar  of 
tha  approved  entity  or  entitiea.  This 
raalstar  will  be  made  available  to  the 
pwUc  (9)  The  teeting  entity  will  be 
reaponaiblle  for  aooring  the  examination 
and  muat  provide  tha  results  to  tha 
applicant  and  INS  within  fifteen  (IS) 
butinesa  day*  from  the  date  of  the  teat: 
(10)  The  tetling  entity  must  provide  for 
test  security.  INS  wiU  review  the 
procedures  tha  entity  has  or  will 
eatablish  to  provide  for  test  security  and 
intefrity:  (11)  INS  reserves  the  right  to 
determine,  through  inspection  or  other 
■Mans,  thn  continued  reliability  and 
iBtagrity  of  the  test  Any  testing  entity 
approved  by  INS  may  be  removed  (ram 
the  register  for  good  cause.  The  testing 
entity  will  be  notified  of  its  removal 
from  the  register  in  writing  and  must 
ceaae  administering  the  examination 
immediately  upon  receipt  of  the  notice; 
(12)  The  testing  entity  will  be 
responsible  for  verifying  the  identity  of 
the  parson  tsklng  the  test;  and  (13)  Tha 
testing  entity  must  provide  INS  with 
quarterly  management  reports 
throughout  the  duration  of  the  testing 
entity's  participation  in  this  program. 
■khMd  1.  Nertea. 

Amocioig  Comunisstom»f.  Bxamatotiatm. 
Datr.  December  •,  19M. 
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AnWnMt  MvWon 

Notioa  Purauant  lo  Ihs  llBttoiial 
CooparaMva  Raaavoii  Act  of  1*v4{ 
somswa  riuuuuuviiy  wonaarvuHi 

NoUca  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1(M4.  Pub. 
L  No.  96-402  ("Act ').  the  Software 
Productivity  Consortium,  on  December 
27, 1888.  flled  a  written  notification 
simultsnsously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  s  change  in  the 
membership  of  the  Software 
Productivity  Consortium  by  the 
withdrawal  of  Science  Applications 
International  Corporation  and  correcting 
the  membership  roater  in  the  following 
respects:  (1)  Ford  Aaroepaoe  k 
Commanlcatlona  Con»-  has  changed  its 
name  to  Ford  AaRMpaca  Coiporation, 
and  (2)  CrusMsan  Aarospaca 


Corporation  haa  enonaouely  baan 
Idanliflad  in  previoas  aotificatkMis  and 
Padetai  Ragielsr  noticae  as  ■  mambar  of 
Softwafa  Productivity  Coneorthun. 
when,  in  fact  it  was  Grumman 
Corporation  that  in  1966.  became  a 
member  of  Software  Productivity 
Consortiom  and  that  has  oonttauied  to  be 
s  member  since  that  time.  The 
sdditional  notificstion  was  Tiled  for  the 
purpose  of  maintaining  the  protections 
of  the  Act's  provisions  limiting  the 
recovery  of  antltrast  plaintiffs  to  actual 
damages  under  spacined  drcumstancea. 
Pursusnt  to  sactioa  e(b)  of  die  Act  the 
identities  of  the  partiee  to  Software 
Productivity  Consortium  and  its  general 
areas  of  activity  are  given  below. 

Software  Productivity  Consortium, 
with  the  withdrawal  of  Science 
Applicatlona  International  Corporation, 
consists  of  the  following  firms  as  of 
December  27. 1966:  Allied  Corporation: 
Tha  Boeing  Company:  Ford  Aeroepace 
Corporation;  General  Dynamics 
Corporation;  Grumman  Corporation; 
Harris  Corporation:  Lockheed  Mieeilas  * 
Space  Company,  Inc.;  Martin  Marietta 
Corporation:  McDorinell  Douglas 
Corporation:  Northrop  Corporation; 
TRW  Inc^  United  Technologies 
Corporation:  and  Vitro  Corporation.  Tha 
nature  and  obfactivee  of  tha  venture 
remain  as  descilbad  in  the  original 
notification  of  December  21. 1884  to  tha 
Attorney  General  and  the  Federal  Trade 
Commission:  to  undertake  research  asd 
developmental  engineering  in  advanced 
tachnologlas  relating  to  productivity 
tools  and  techniques  to  be  used  in  tha 
development  of  complex  computer 
software. 

DinctorofOptrodcm.  AHtltrmt  Diviaion. 
(nt  Doc  W-mi  PIM  l-an-aft  8:4S  ami 
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DCFAirTMDfT  OF  LABOR 


Offloa  o(  Um 


Afncy  Racordhaaplng/RapoftinB 
Raqulramaota  Undar  Raviaw  by  tha 
Offloo  ol  I 
(OMB) 


Background 

The  Department  of  Labor,  in  carrying 
out  ita  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  conaiders  coaunents  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  pobBc 

List  of  Reoordkeepiag/Reporting 
Raquiremanls  Under  Ravlaw 

As  necsessrv.  tha  DapartaMot  of 
Labor  will  pubUsh  a  list  of  tha  Aa^cy 


recordkeeping/reportbM  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  Hst  was  published.  Tha  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinsutements.  The  Departmental 
Clearance  Office  wrilL  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/ reporting 
requirement. 

The  title  of  the  recordkaeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hoars  per  respondent 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 


landQueetioM 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtair>ed  by  calling 
the  Departmental  Qearance  Office,  Paul 
E.  Larson,  telephone  (202)  52S-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  fNfW,  Room  N- 
1301,  Waahlngton.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
liJormaUon  and  Regulatory  Affairs, 
Attii:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
f>WBA/VETS).  Office  of  Management 
and  Budget  Room  3206.  Waahington,  DC 
20603  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  btfen 
subatitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  aariiest 
possible  date. 

New  CoUaction 

Department  of  Labor,  Bureau  of  Labor 

Statistics 
May.  August  and  November  198a 

February  1900  CPS  Supplement  on 

Unemployment  Insurance 

Compenaation 
1220  CPS-1 

On  occasion 
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Individuals  or  households 
1000  respondents  per  survey;  34  hours 
per  FY;  1  minute  per  response;  1  form 
This  supplement  will  provide  data  on 
why  a  growing  proportion  of  the 
unemployed  are  not  receiving  or  have 
not  been  applying  for  benefits  under  the 
Unemployment  Insurance  (UI)  Program. 
Information  of  this  type  will  assist  the 
Labor  Department  in  managing  die  UI 
program  and  will  be  useful  to  Congress 
for  legislative  purposes. 

New  Collection 

Occupational  Safety  and  Health 
Administration 


Operation  and  Maintenance  of  Electric 
Power  Generation,  Transmission,  and 
Disbibution  Installations  (Part  1910) 

On  occasion 

State  or  local  government;  Business  or 
other  for-profit  Federal  agencies  or 
employees;  Small  business  or 
organizations 

35  respondents;  2800  total  hours;  80 
hours  per  response 

This  information  is  needed  by 
employers  loanable  them  to  provide 
specific  control  measures  and 
documented  procedures  for  employee 
protection  when  working  conditions 


expose  employees  to  the  hazards  of 
ime}q)ected  energization,  start-up,  or  the 
release  of  stored  energy  of  machines, 
equipment  or  process. 

Revision 

Employment  Standards  Administration 
Claims  for  Compensation  by 

Dependents  and  Dependoits 

Information  Reports 
1215-0155;  CA-^.  CA-Sb;  CA-1031;  CA- 

1074;  CA-1085;  CA-1093;  CA-1615; 

CA-1617;  CA-1618 


Font!  No. 


CA-S._. 

CA-ab.. 


CA-iei7- 
CA-KM„ 
CA-1031.. 
CA-1074.. 
CA-1O03„ 
CA-iei8- 

CA-ieis~ 


Affoctod  put)ic 


IndMcfcialt  or  houMhoMs. 
— do 


-do- 


..do- 


-do- 


235 

70 
300 

450 

1700 

70 

50 

lao 

120 


Fraquency 


Samiannual- 
On< 

do. 


-do. 


-do. 


SewiannuH- 
On< 


OOminiitot. 

Da 
30i 
4Sl 

15 1 

aoi 

30i 
30i 
0& 


Note  1J3S  loM  hours. 


Reports  are  daims  for  compensation 
by  survivors  due  to  the  death  of  a 
Federal  employee,  and  supplemental 
reports  ooDceming  dq)endancy  status  in 
various  types  of  cases. 

Ravlsian 

Employment  Standards  Administration 
Applicati<H)  for  a  Farm  Labor  Contractor 

Certificate  of  Registration 
1215-0038;  WH-610 
Annually 
Individuals  or  households;  Farms; 

Businesses  or  other  for  profit  small 

businesses  or  organizations 
9800  respondents;  4,500  total  hours;  .5 

houra  per  response:  1  form 

The  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
provides  that  no  individual  may  perform 
labor  contracting  activities  without  a 
certificate  of  registration.  Form  WH-510 
is  the  application  form  which  provides 
the  Department  of  Labor  with  the 
information  necessary  to  issue  a 
certificate  specifying  the  farm  labor 
contracting  activities  authorized. 

Signed  at  Washington,  DC  this  28th  day  of 
January,  1988. 
Tarry  OlMaOay. 

Acting  Departmental  Clearance  Officer. 
(PR  Doc  a»-221S  Fllad  l-30-«e:  8:45  am) 
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Part  1953  of  "Htle  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
imder  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  «^ch  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  callmi  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Sea«tary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  witii  section 
18(c)  of  die  Act  and  29  CFR  Part  1902. 
On  August  10, 1973,  notice  was 
pubUshed  in  the  Federal  Register  (38  FR 
21628)  of  the  approval  of  the  Alaska 
plan  and  the  adoption  of  Subpart  R  to 
Part  1952  containiing  the  decision. 

The  Alaskan  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  status  of  the 


State  program,  a  program  diange 
supplement  to  a  State  |rian  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  bj 
letter  dated  September  8, 1988  from  Tom 
Stuart  Director,  to  James  W.  Lake. 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  comparable  to  29  CFR 
1910.272,  Grain  Handling  Facilities 
Standard,  as  published  in  the  Faderal 
Register  (52  FR  49625)  on  December  31, 
1987,  and  subsequently  corrected  on 
May  18. 1988  (53  FR  17896). 

This  State  standard,  which  is 
contained  in  AAC 16..  Grain  Handling 
Facilities,  was  adopted  on  June  23, 1968. 
A  public  hearing  was  held  on  June  13, 
1968.  Notifications  of  die  hearing  was 
published  in  statewide  media  on  May  6 
and  13, 1988.  The  public  comment  period 
was  open  for  thirty  days  by  Tom  Stuart 
Director,  under  authority  vested  b^  AS 
19.60.020.  The  State  incorporated 
editorial  modifications,  replacement  of 
parentheses  with  commas,  the  word 
shall  has  been  changed  to  must,  and  the 
words  shall  not  have  been  replaced  by 
may  not  throughout  the  standard  as 
required  by  Alaska's  Attorney  General. 

2.Dedsion 

The  above  State  standard  has  been 
reviewed  and  compared  with  the 
relevant  Federal  standard.  OSHA  has 


/  Vol  »4.  No.  19  /  Tue>d<y.  )anuary  31.  IWQ  /  Noticw 


/  VoL  M>  Ne.  l»  /  Tvesday.  Jamary  ZX  1980  /  Notice* 


determlnad  that  Iha  State  ttaadard  t«  at 
laaal  aa  affaotiva  aa  tha  ooetparabU 
Padaral  atandard.  aa  raqairad  by  aaction 
18(cH2)  of  tha  Act  08HA  has  alao 
datanninad  that  tha  diffarancaa  batwean 
tha  Stata  and  Padaral  ttaiularda  ara 
wrintmal  and  that  tha  standards  ara  thus 
substantially  IdantlcaL  08HA  tharalora 
approves  this  Stata  standard  bowavar, 
tha  right  to  raconsidar  this  approval  Is 
r«sarv«d  should  substantial  obiactians 
ba  submittad  to  tha  Asaiatant  Sacratary 


t-Lacadoaol 


Par 


A  capfy  el  tlM  standarda  supplaaaant. 
along  wtth  tha  approvad  plan,  may  ba 
Inapactad  and  oopiad  during  normal 
business  hours  at  tha  following 
locations:  Oflka  of  Ragional 
Administrator.  Oocvpatlonal  Safety  and 
Health  Admlnlatoatlon.  Room  600S. 
Padaral  OfRoa  BulkUng.  908  Fltat 
Avaoua.  Saaltla.  Washington  M174: 
Stata  of  Alaaka.  Department  of  Labor. 
Office  of  the  Commissioner.  |uneau. 
Alaaka  98802:  and  tha  Office  of  Stata 
Programs.  Occupational  Safety  and 
Health  Administration.  Room  N-M7B, 
aoo  Constltutloa  Avanoa  NW.. 
Washli^oo.  DC  ao2ia 


Under  »  CPR  19eMc).  tha  Assistant 
Secretary  may  preacrlba  aHamatlva 
procaduree  to  expedite  the  revfaw 
process  or  for  other  good  causa  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  tha  Alaska  State  plan  as 
s  proposed  change  and  making  tha 
Ragional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

1.  The  standards  ware  adopted  in 
accordaaoa  with  the  procedural 
rafalranants  of  State  law  which 
iaoiiidad  public  comments  and  further 
public  participation  would  ba 
repetitious. 

This  dscislon  is  aftscHvs  January  31.  ina. 

(Sw.  itL  Pub.  L  ai-MS.  as  8TAT.  aioa  \a 

U.S.C  M7|J. 

staled  si  Ssaitla.  Washlsgton  Ihls  aoih  day 
of  October.  Uit. 
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RyaaB.! 

Acting  Ragnaal  AdatMittrotor. 
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Tha  MA.  Nadaar  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  ieaaanoa  of  an  amendment 
to  Facility  Operating  Ucanaa  Na  OPR- 
71  issued  to  the  Carolina  Powar  h  light 
Company  (the  licensee),  for  oparatioa  of 
Brunswick  Steam  Electric  Plant  Unit  1. 
located  in  Brunswick  County.  North 
Carolina. 

BnvlraiuBeatal  Asesssmsnt 

IdetiUfication  of  Proposed  Action 

Tha  propoead  amendment  would 
raviaa  tha  provisions  la  the  Technical 
Spadficatlona  (TS)  relating  to  extended 
fual  Irradiation. 

Tha  propoead  action  is  In  aocordaitoe 
with  this  licensee's  appUcatioa  for  reload 
dated  August  1. 1968.  Environmental 
related  informatioo  on  extended  fual 
Irradiation  was  alao  pravioualy  provided 
by  latter  dated  September  25. 1987.  An 
Enviroamental  Aaaaaaaaaat  far  Unit  2 
was  placed  in  the  Padaral  laf^atar  aa 
September  6, 1988  (53  FR  94357). 

Th»  Nttd  for  Ut«  Proposed  Action 

Tha  propoead  changea  ara  needed  to 
allow  tha  Ucensae  tha  flaxibility  of 
extending  the  fuel  Irradiation,  thereby 
permitting  operation  «vltb  longer  fual 
cycles. 

EnvironmnntaJ  Impaett  of  th»  Pivpoted 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  use  of  fuel  that  would  be 
irradiated  to  levela  above  33  gigawatt 
days  per  metric  ton  [CWDflfT]  but  not 
to  exceed  00  CWD/MT.  Tha  aafety 
considerations  associated  with  reactor 
operation  with  extended  irradiation 
have  bean  evaluated  by  tha  NRC  staff. 
The  staff  has  concluded  that  such 
changea  would  not  adversely  affect 
plant  safety.  The  propoeed  dianaes  have 
no  adverse  effect  on  the  probebility  of 
any  acddent  The  increaaa  bumup  aiay 
•lightly  change  the  mix  of  fiaaiOB 
praducta  that  might  be  released  in  the 
avant  of  a  serious  acddent  but  such 
small  changes  would  not  significantly 
affect  the  consequences  of  serious 
acddents.  No  changes  are  being  mada  in 
the  typea  or  amounto  of  any  ramological 
effhieata  that  aiay  ba  releaaed  offslte. 
There  is  no  eignincant  increase  In  the 


allowable  individual  or  cumulative 
occupational  radiation  expoaura. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  extended  Irradiation,  tha 
propoead  changea  to  tha  TS  involve 
systems  located  within  tha  raatricted 
area,  as  defined  in  10  CPR  Part  2a  They 
do  not  affect  nonradiological  plant 
effluents  and  have  no  other 
environmental  impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  are  discussed  in  the  staff 
assessment  entitled.  "NRC  Assessment 
of  the  Environmental  Effecta  of 
Transportation  Resulting  from  Extended 
Fuel  Enrichment  and  Irradtatiaa.''  which 
was  published  In  the  Padaral  Bsglsim  oa 
August  11. 1988  (53  PR  30355)  in 
connection  with  the  Shearon  Harria 
Nudear  Power  Plant  Unit  1. 
Environmental  Asaaasment  and  Finding 
of  No  Signifkant  Impact  As  faidicatad 
therein,  the  environmental  coat 
contribution  of  tranaportatton  of  Iha 
increases  in  the  fuel  enrichment  up  to 
W  and  IrradtaHon  limita  up  to  80  GWD/ 
MT  are  either  unchanged  or  may,  in  fact 
be  reduced  from  thoae  summarized  In 
Table  S-«.  as  set  forth  In  10  CPR 
51JU(c).  These  findings  are  applicable  to 
this  amendment  for  the  Bnmswick 
Steam  Electric  Plant  Unit  1. 

Therefore,  the  Conunlssion  condudea 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  assodated  with  the  proposed 
amendment 

AJtemative  to  the  Propoeed  Action 

Since  tha  Commission  has  conduded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
alternatives  with  equal  or  greater 
environmental  Impacta  need  not  be 
evaluated. 

The  prindpal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacta  of  plant  operation  and  would 
result  In  reduced  operational  fiexibility. 

Alternative  U$e  ofReeourcee 

This  action  does  not  Involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  continued  construction 
and  propoead  iaauanea  of  an  operating 
licenaa  for  the  Brunswick  Steam  Electric 
Plant  Unita  1  and  2."  dated  January. 
1974. 


Agenciee  amd  Penem  Coamtked 

Tna  NRC  aiBu  iwiawea  HiaBcanaaaa 
raquaat  and  dU  net  conanh  eAer 


No 


Thai 

statcaianl  for  tha  propasad  Ucanaa 
amendaant 

Based  wpem.  tha  foregoing 
aa»ifnn— intal  ■isss— niiLwacondoda 
thai  te  pnpoaed  aettoa  Witt  Mt  have  a 
sigai&caafl  aSacI  OB  tha  iindity  of  Iha 
human  enyfaoBMent 

Per  birtfMf  iafonnatiaa  widinspeel  to 
this  action,  sea  tha  application  fot  the 
amendment  dated  Aaguat  1. 1988  and 
letter  dated  September  25. 1987.  which  ia 
available  for  public  inspection  at  the 
Conunissioa'a  Public  rwnniin^m^  Rooo, 
2122  L  Street.  NW..  Waahington.  DC 
20555  and  at  the  UniveraOy  of  North 
Carolina  al  Wilmington.  William 
Madison  Randall  libcary.  801 S.  Callege 
Road.  WilBHngton,  North  Carolina 
28403-3297. 

Dated  at  Rockville,  Maryland  this  24th  day, 
lanuaiylWB. 

For  the  Nuclear  Regulatory  Commission. 
Edward  A.  Raevas.  |r^ 
Acting  Ditmcton  Pnject  Directorate  U-h 
Diviai<m  of  Reactor  Projecte  I/U.  Office  of 
Nuclear  Reactor  Regutatkm. 

(FR  Doc  80-2UO  FOsd  I-3IMB:  8:46  am| 


Hie  U.8.  Nodear  Regulatory 
Conmiisaion  fthe  Commission)  is 
considering  issuance  of  an  amendment 
to  the  ffinois  Power  Company  *  (IP). 
Soyiand  Power  Coopeiative,  Inc.  and 
Western  Illinois  Vtmvt  Cooperative. 
Inc.  (the  licensees)  for  Chnton  I^nrer 
Station.  Unit  1,  located  in  DeWitt 
County,  RHnois. 

EnviraaaasBlal  Aaaaaamanl 

Identification  of  Propoeed  Action 

The  licensees  have  requested  a 
Ucense  amendment  that  would  revise 
the  Technical  Specifications  (TS)  related 
to  four  issues.  First  tha  proposed  license 
amendment  would  aUow  the  Clinton 
Power  Station  (CPS)  ta  perform  iU  first 
reactor  refueling,  in  which  new  types  of 


■sent  fot  Snytoad  Pawn  CaofmrnUm*,  inc-  and 
Wwiern  IKIiiait  Rmvar  Cboperattve.  Iiic  and  haa 
axcMiaTw  raapaRaHflnjmw  oontaai  ovar  tiw 
phyaicali 
arUMfacilMy. 


reactor  faal  wM  be  tttiiaaed.  and  ta 
proceed  wilh  aahaaqosal  feeder 
operatiaa  apith  dM  retoadDd  aore. 
Saaosid.  tha  Ikaasaee  prepeae  to  aatpand 
the  cunrwt  power  fleas  epara^^ 
domain  to  peradt  flows  ap  to  \af%  at 
rated  oasa  flow  and  with  GOfc  flowa  leaa 
than  MBX.  Additnaally.  op«atioa  ia 
requeatod  fat  faedwater  tompaiatiiias 
down  to  aaorp  at  rated  condMana.  Third, 
the  pn^oaed  liceaaa  amfadatrnt  would 
revise  the  Remote  g>utdown  System 
Controla  to  iadade  additional  control 
switches  far  vrives  lElZ-RnSB  end 
lElA-FOlffi  and  circuit  breaker  252- 
ATlAAl.  Peatth,  a  change  ia  leguested 
that  will  modify  the  jet  jump 
surveillance  requirement 

This  revision  to  the  Ointon  Power 
Station  license  would  be  made  in 
reqionae  to  the  licensees'  appBcation  lor 
amendment  dated  Sqitember  6^  1988  aa 
supplemented  December  22. 1988. 

The  Need  for  the  Propoeed  Action 

Pursuant  to  10  CFR  SOSa  IP.  et  ai> 
have  proposed  an  amemfanent  to  Facility 
Operating  License  No.  NPF-OZ  which 
consists  of  changes  to  tfie  TS  conceming 
four  issues. 

The  first  change  oonsiste  of  varioas 
revisions  to  dlow  CPS  to  perform  its 
Gnt  reactor  refueling  Hn  which  new 
types  of  nodear  fuel  will  be  utilized) 
and  to  proceed  with  subsequent  reactor 
operatkm  wittr  the  reloaded  eote.  Two 
new  C£.  BWR  fuef  types  will  be  utilized 
for  the  CPS  retoad.  Tbese  fuel  types 
have  specified  MAPLHGR-vs-Cme 
Exposure  requirements.  Additionally, 
General  Electric  Standad  Appfieation 
for  Reactor  PUel  (C3STAR),  NEDBr- 
24011-P-A-8.  which  estabhdied  the 
MCPR  Safety  Limit  of  li»  fl-7  for  sii^ 
redrodatioa  toop  operation)  for  die 
initia}  huA  q^cke  for  CPS,  re^nres  diis 
satiety  hnit  to  be  mcreased  by  0.01  for 
reload  corea.  Aa  die  rdoad  analysis 
includes  an  evaluation  of  plant 
operation  (indoding  poetulated 
respoBises  to  design  besis  acddenta  cv 
transioita),  die  Tedmical  ^edficationa 
must  be  changed  to  reflect  the  reviaed 
safety  or  power  diatribatioa  heuta.  Some 
of  the  changes  identified  as  reload- 
related  are  not  unique  to  the  first  reload 
(for  Cyde  2)  as  they  a|^ly  to  reloads  ia 
general.  They  should,  however, 
minimize  the  number  rf  Techirical 
Specification  changes  that  would 
otherwiae  be  refuted  fm  ftiture  reloads. 

The  second  change  coosisto  of 
revisions  to  various  TS  to  expand  the 
power  flow  operating  domain.  The 
current  power  flow  operating  domain  is 
depicted  in  Technical  Speciftcatfan 
Bases  Sectioa  3/4.2J  (Basea  Figace  B3/ 
4.2.3-4.  "Reactor  C^rati^  Map")-  This 
operating  map  was  developed  based  oa 


restrictions  such  aa  lecirculatioa  ptaap 
NPSH,  pleat  control  characteristics  and 
core  themal  power  and  flow  bmits.  Sale 
operation  in  diia  regioB  ia  fnettfied  by 
the  accident  and  tnaaiant  analyaes 
deaoibed  in  Final  Safety  Analysis 
lleport  (PSAR)  Cbaptcn8  and  IS.  In 
order  to  improve  tiae  epasating  fleitbility 
and  the  capadty  factora  far  GPS,  IP 
contracted  General  Electrie  to  evetoate 
the  aoddeaft  and  hanaient  aoenerioa  for 
the  modified  opecadag  map  in  the 
regions  of  dw  Maiihaiim  R»>mdail 
Operating  Doauin  (MEOIQ.  Expanding 
the  opentiBg  dnaiaiw  aUowed  on  dw 
power  flaw  map  caarssah  in  greater 
operational  flmibility  and  improved  anil 
capacky  factors.  F^oat  a  core  operatiaas 
and  fael  managemeat  stawlpoint  the 
chief  benefita  are:  1)  bettor  power 
shaping  and  fuel  preooadBtiening.  11 
xenon  compensation,  and  3) 
compensation  fta  reactivity  reduction 
due  to  exposure.  An  additional  change 
was  requested  to  support  operating  the 
reactor  with  a  feedwater  temperature 
&om  420  *F  down  to  370  T  at  rated 
conditions.  Thia  is  deisred  to  aBow 
continued  operation  wrni  die  lees  of 
certain  portions  of  fieedwater  heating. 

Hie  dnrd  change  consista  of  a  revision 
to  TechnicaT^edficatton  Table  13.7.4- 
2.  REMOTE  ^iUTDOWN  SYSTEM 
CONTROLS,  to  add  controls  far  motor- 
operated  valves  1E12-F0B8B  and  1E12- 
Fm4B  and  circuit  breaker  252-ATlAAl. 
Current  cqieration  of  these  components. 
when  the  normal  confrol  switch  is 
inaccessible,  requires  diem  to  be 
operated  manually.  The  drcaitry  is 
therfore  being  modified  to  add  control 
switdies  for  these  components.  The 
addition  of  these  cotnrol  switches  will 
enhance  the  operation  of  the  Remote 
Shutdown  System  acconfing  to  the 
acceptable  methods  recogn^ed  by  the 
NRC  for  satisfying  GDC-19. 

The  fourth  cha^e  oonsista  of  various 
revisions  to  the  TS  3.4.1.2  surveillance 
requir^nento  for  the  jet  pumps.  Tha 
licensees  propose  to  delete  the  current 
prerequisite  for  performing  the 
surveillance  "when  both  recirculation 
loop  flows  are  operating  at  the  same 
flow  control  valve  position."  This  is  a 
restriction  wiucfa  does  not  provide  any 
allowance  for  differences  between  flow 
control  valve  (FCV)  positions  (or 
recirculation  loop  flows)  even  though 
Specificatioo  3.4.1.3  allows  far  some 
mismatch  (within  specified  bnuta) 
between  redrculaticm  loop  flows.  In 
addition,  the  wording  of  the  cunent 
Specification  reqaires  peifonnaace  of 
the  jet  pump  stweillaacea  prior  to 
exceeding  25«  RATED  TFffiRMAL 
POWER  ^TP).  However,  atteavta  to 
perform  theae  siaveiUanoaa  at  less  than 
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2S%  RTP  do  not  provide  nMM*  or 
consUttnl  data.  Tbarafora,  tha  Ucaeaaat 
propoM  to  chania  tha  word*  ''prior  to 
THERX4AL  POWER  axoaadlnf  U%  of 
RATED  THERMAL  POWER  and  at  least 
onca  par  24  hour*"  to  "at  laaat  onca  par 
24  hour*  when  THERMAL  POWER  la 
greater  than  or  equal  to  28«  of  RATED 
THERMAL  POWER." 

The  fourth  change  alao  indudea  a 
proposal  to  condenae  the  wording  of  the 
Speciflcatioa  by  combining  tha  two 
exiating  aectiooa.  which  aeparataly 
addreaa  single  and  double  reactor 
recirculation  loop  operation,  into  a 
tingle  Motion,  and  a  revision  of  the 
Surveillance  to  allow  monitoring  either 
)et  pump  (diffuser-to-lower  plenum) 
differential  pressure  or  )et  pomp  flow 
with  a  different  (but  consiatent) 
acceptance  criteria  to  be  spedfled  for 
each. 

Environamatal  Unpocta  of  tht  Propoted 
Action 

The  first  of  the  propoeed  dMi^ee 
applies  to  the  Clinton  Rower  Station 
Cycle  2  (CP8C2)  reload.  Tha  CP8C  X  will 
retain  466  CB  fuel  aaaembliee  from 
Cycle  1.  and  add  106  new  GE  fuel 
asaembliea  The  new  fuel  for  Cycle  2  has 
been  approved  in  the  Safety  Evaluation 
Report  for  Amendment  16  to  'General 
Electric  Standard  Application  for 
Reactor  Fuel'  (GE8TAR 11).  LOCA 
analyses  have  been  perfonned  for  tha 
retained  and  reload  fuel  using  tha 
SAFE/REFLOOD  methods  approved  by 
the  SUff.  Clinton  still  complies  with  10 
CFR  Sa4e.  Appendix  K.  The  nuclear 
design  for  CPSC2  has  been  performed 
by  GE  with  the  approved  methodology 
described  in  GESTAR  U.  Since  the 
CPSC2  nuclear  design  psrameters  have 
been  obtained  with  previously  approved 
methoda  and  fall  within  expected 
ranges,  the  nuclear  design  is  acceptable. 
The  thermal-hydraulic  design  for  CPSC2 
has  been  performed  by  GE  with  the 
approved  methodology  deacribed  in 
GESTAR  U.  The  transient  and  accident 
analysis  methodolo^ea  used  for  CPSC2 
are  described  in  GESTAR  D.  The  reaulU 
are  applicable  to  Qinton.  The  corewide 
and  the  local  transient  analysis 
methodologies  and  results  are 
accepUble  becauae  they  fall  writhin 
expected  rangea.  The  limiting 
pressuriiation  event,  the  main  steam 
isolation  valve  closure  with  flux  scram, 
analyzed  with  standard  GESTAE  D 
methoda.  gave  results  for  peak  veaael 
preaaure  of  1247  peig.  which  ia  below  the 
ASMS  Section  lU  limit  of  1375  peig. 

The  General  Electric  Company 
analysis  of  "Maximum  Extended 
Operating  Domain  and  Peedwater 
Heater  Out-of-Service  Analysis  of 
Clinton  Power  Station"  deecribes  the 


iwults  of  an  avahiatloa  of  tha  safety 
impact  of  tha  saoood  propoeed  chanaa. 
operation  in  the  MBOD  with  ladaoed 
f^water  temperatures.  Hill  evaluation 
included  conaisderatlon  of  abnonnal 
opereting  transients.  LOCAa. 
containment  preesures,  load  impact  oo 
vessel  intemala.  flow  induced  vibratloa 
and  fuel  mechanical  parfocmanoa.  Many 
transients  of  Chapter  18  of  the  F8AR 
were  considered  lor  operation  in  the 
MEOD.  It  was  concluded  that  the 
current  power  dependent  Minimum 
Critical  Power  Ratio  (MCPR)  limit 
bounded  these  cases  in  the  MEOD.  The 
analysis  of  the  loes  of  feedwater  heating 
(LFWH)  transient  in  the  MEOD 
indicated  that  the  LFHW  transient  is 
bounded  by  the  reload  anaybis.  For 
operation  in  tha  MEOD.  a  slow 
recirculation  flow  runout  transient  was 
reanalyxad  on  a  generic  basis  (BWR/6) 
with  approved  methods  to  account  for 
initial  operation  at  low  flows  and  a 
higher  power  rod  line  of  the  ELLR.  The 
two  new  flow  dependent  MCPR 
developed  were  found  acceptable  by  the 
staff.  Ilia  generic  analysis  of  a  LOCA  in 
the  MEOD  obtained  with  approved 
methods  were  considered  acceptable  by 
the  staff.  A  conservative  containment 
analysis  for  operation  in  the  MEOD  with 
feedwater  heartars  out-of-earvica 
(FWHOS)  resulted  in  a  peak  drywell 
preaaure  below  the  deaiip  limit  of  30 
peig.  Calculatiooa  of  an  MSIV  cloaure 
event  writh  flux  scram  for  operation  in 
the  MEOD  Indicated  a  peak  veaael 
pressure  of  1245  psig.  well  below  the 
same  code  limit  of  1375  psig. 

The  General  Electric  Company 
analysis  supplied  with  the  submittal 
includes  results  from  analyses  made  to 
determine  the  new  initial  conditiona  of 
fuel  thermal  limits  that  would  be  needed 
to  saflafy  the  pertinent  licensing  criteria 
if  APRM  setdown  were  eliminated.  The 
evaluation  Included  operation  in  the 
MEOD  with  reduced  feedwater 
temperature.  The  new  Minimum  Critical 
Power  Ratio  and  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
factors  were  fotmd  to  be  acceptable  by 
the  staff. 

The  third  propoeed  change  aupporta 
the  addition  of  control  switches  In  the 
control  circuits  of  certain  components  in 
the  Remote  Shutdown  System.  These 
modifications  were  previously  reviewed 
and  approved  by  the  staff.  The  addition 
of  control  switches  to  the  division  2 
RHR  heat  exchanger  valves  and  division 
1  power  supply  circuit  breaker  controls 
provided  a  (Uverse  and  redundant 
meana  of  controlling  the  remote 
shutdown  systems  and  thus  will 
facilitates  remote  operation  of  these 
components.  The  proposal  stated  that 


the  control  switches  meet  the  same 
quality  standards  and  will  be  installed 
in  accordance  with  the  same 
requirements  as  the  existing  components 
on  the  Motor  Control  Centers  and  the 
Remote  Shutdown  Panel.  The  proposal 
also  indicated  that  the  normal  control 
and  operation  of  the  drailt  breaker  and 
tha  valves  will  not  be  affected  by  the 
addition  of  these  switches,  and  die 
ability  to  manually  operate  these 
components  will  remain  unchanged.  The 
staff  concludes  the  proposed  changes  to 
the  technical  specification  represent  the 
modification  that  was  previously 
approved  by  the  ataffi.  do  not  Involve  an 
unreviewed  safety  question  and. 
therefore,  are  acceptable. 

The  fourth  porpoaed  change  is  a 
revision  to  the  )at  pump  operability 
specifications  to  allow  present 
Surveillance  Requirement  4A1.2  to  be 
performed  with  Thermal  Power  in 
excess  of  25%  of  Rated  Theimal  Power 
instead  of  the  present  prior  to  exceeding 
25%  of  Rated  Thermal  Power.  The 
proposed  Surveillance  Requirement 
4.4.1.2  will  allow  entry  into  Operational 
Conditions  1  and  2  without  having  to 
perform  persent  Surveillanca 
Requirement  4.4.1.2:  however,  fet  pump 
Operability  is  required  to  be  determined 
after  entering  Operational  Condition  2 
(OC-2)  and  at  leaat  ooce  every  24  hours 
thereafter  by  verifying  that  tha  diffuser 
to  lower  plenum  differential  pressure  is 
within  specified  limits.  Entry  into  OC-2 
ia  necessary  in  order  to  perform  the 
surveillance  required  to  demonstrate  )et 
pump  operability.  OC-2  opeation  is 
neede  to  achieve  power  levels  sufficient 
for  meaningful  measurements  of  flow 
and  differential  pressure  (dp).  When 
power  and  flow  conditions  are  too  low, 
the  effects  of  natural  circulation, 
moderator  subcooling  changes  and 
varying  core  differential  pressure  result 
in  large  data  uncertainties.  The  changes 
proposed  are  acceptable  because  they 
are  necessary  for  meaningful 
surveillance  measurements.  This 
proposed  change  also  revises 
Surveillance  Requirement  4.4.1.2  by 
deleting  the  requirement  that  the 
recirculation  flow  control  valves  be  in 
the  same  position  when  performing  the 
surveillance.  The  staff  has  reviewed  the 
proposal  and  note  that  even  at  the  same 
FCV  position,  relative  loop  flows  are 
different  because  of  differing  flow  path 
resistances  and  individual  pump 
characteristics.  The  effect  of  the 
proposed  change  on  measured 
parameters  is.  therefore,  expected  to  be 
insignificant.  We  conclude  that  the 
proposed  changes  are  acceptable.  A 
proposed  change  to  the  specified 
acceptable  deviation  from  patterns 
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estabbafaed  for  infhridoal  fat  pomp 
diffuser-to-lowar  plenm  differential 
pressure  froa  nm  to  20%  i»  consistent 
witti  tha  recommendations  of  both 
NUREG/CR-»62  and  General  Electric 
Service  fa^ormation  Letter  (SIL)  Na  330 
which  estabbshed  20%  as  an  acceptable 
indicatian  of  |ct  pooip  operability. 
Therefore,  dw  changes  are  acceptable. 

Tha  Conuniaaion  has  concluded  that 
these  changes  do  not  significantly 
increase  the  probability  or 
consequences  of  any  accident  and  that 
potential  radiological  releases  during 
normal  operations,  transients  would  not 
be  increased.  With  regard  to  non- 
radiological  impacts,  the  proposed 
amendment  involves  ssrstenis  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  2a  They  do  not 
affect  non-radiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  staff  also 
concludes  that  there  are  bo  significant 
non-radiological  environmental  inqwcts 
associated  with  dw  propoeed 
amendment 

Accordingly,  the  Commission  findings 
in  the  Tinal  Environmental  Statement 
related  to  the  operation  of  Clinton 
Power  Station,  Unit  No.  1"  dated  May 
1982  regarding  radiologiral 
envircHunenta)  impacts  from  the  plant 
during  normal  operation  or  after 
accident  conditions,  are  not  adversely 
altered  by  thia  action.  IP  is  committed  to 
operate  Clinton,  Unit  1  in  accordance 
with  standards  and  regulations  to 
maintain  occupational  expoaure  levels 
"as  low  aa  reasonably  achievable." 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportxinity  for  Hearing  in  connection 
with  the  action  was  publiriied  in  the 
Federal  RagMar  on  November  22, 1988 
(53  FR  47285).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Actions 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
alternative,  in  effect  would  be  the  same 
as  a  "no  action"  alternative.  Since  the 
Commission  has  concluded  there  are  no 
significant  environmental  effects  that 
would  result  from  the  propoeed  action, 
any  altemative  writh  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

Altemative  Use  of  Resources 

Thia  actloo  doea  not  involve  tfie  use  of 
resources  not  previously  considered  in 
connection  with  the  Nuclear  Regulatory 
CoBuaission'a  Final  Environmental 
SUtamant  dated  May  1982  related  to 
this  facility. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  liceaseea' 
request  of  September  8, 1988.  aa 
supplemented  Deceabex  22. 1988.  and 
did  not  consult  other  agencies  or 
persons. 

Finiilwg  of  Wo  SiguiHcaut  IiiipatI 

The  Commission  haa  determined  not 
to  prepare  an  environmental  impact 
statement  of  the  proposed  lic^iae 
amendment 

Based  upon  this  environmental 
assessment  the  Qxnmission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  cm  the  quality  ol  the 
human  environment 

For  further  details  with  respect  to  tius 
action,  see  the  requrest  for  ■m*w<tm«nt 
dated  September  8, 1988  as 
supplemented  Decembo-  22, 1988,  and 
the  Final  EnviroDraental  Statement  for 
the  Clinton  I^Dwer  Station  dated  May 
1982,  whidi  ate  available  for  publu 
inspection  at  the  Coflunisaian  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC  20065  and  at  the 
Vespasittk  Warner,  120  West  Jdmson 
Street  Clinton.  Illinois  61727. 

Dated  at  RockviBe,  Marylwid  tiiis  ZStii  day 
of  lanwaiy  1888. 

For  the  Nodear  Regulatory  Conunisskm. 
Danid  K.  Mnilar, 

Director,  Project  Directorate  111-2,  Division  of 
Reactor  Pro jecta— in.  TV,  Vend  Special 
Projects. 

[FR  Doc  89-ZlM  Filed  1-30-89;  &-45  am] 
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The  U.S.  Nuclear  Regulatory 
Commisdon  (die  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NFF- 
47,  issued  to  Gulf  States  Utilities 
Company  (the  licensee),  for  (^ration  oi 
River  Bend  Station,  Unit  1.  located  in 
West  Felidana  Parish,  Louisiana. 

The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  to  provide  one-time  exceptions  to 
the  provision  of  TS  3.0.4  lot  duee  TSs 
for  use  during  &e  second  refueling 
outage  scheduled  to  begin  Mareh  15, 
1989.  These  exceptions  are  applicable  in 
Operations  Conditions  4  or  5  to  aflow 
entry  into  spedfied  (^lerational 
conditions  widtoat  meeting  the  Limiting 
Condition  for  Operetien  (LCC^  provided 


that  the  requirements  of  the  associated 
action  statements  are  met 

TS  ZDA  states:  3.0.4  Entry  into  an 
OPERATIONAL  CONDITICtfi  or  odier 
specified  condition  shall  not  be  made 
unless  the  conditions  for  the  Limiting 
Condition  for  Operation  are  met  without 
reliance  on  provisions  contained  in  the 
ACTION  requirements.  This  provision 
shall  nut  prevent  passage  through  or  to 
OPERATIONAL  COrODmONS  as 
required  to  comply  with  ACTION 
requirements.  Exceptions  to  these 
requirements  are  stated  in  the  individual 
Specifications. 

The  proposed  dianges  to  the  TSs 
would  provide  exceptions  to  TS  3A4 
during  the  second  refading  outage  for 
die  following  TSa:  (1)  TSa  3.4JL2  and 
3.9.11.2.  These  TSs  qiedfy  the  shutdown 
cooling  mode  loop  LCO's  for  CCHD 
SHUTDOWN  and  for  low  water  level 
during  REFIMJNG  OPERATICmS. 
respectively.  The  proposed  change  will 
add  new  Action  "c"  to  these  TSs  to  state 
that  provisions  xA  TS  3i).4  are  not 
applicable.  A  footnote  will  be  added  to 
each  of  these  new  Action  statements  to 
state  that  die  change  is  applicaUc  untU 
startup  from  the  second  rdnehng 
outage.  (2)  TS  3.7.2.  Main  Control  Room 
Air  Conditioning  System.  This  TS 
specifies  the  LCO  far  the  main  contrd 
room  air  conditionmg  systeai  for  aO 
operationd  conditions.  The  propoeed 
change  will  add  a  new  Action  "b.3.",  to 
state  diat  the  providons  of  TS  3il.4  are 
not  appbcabte.  This  change  is  appticabla 
in  COLO  SHUTDOWN.  REFUELING, 
and  when  aradiated  fuel  is  being 
handled  in  the  primary  containment  or 
Fuel  Building.  A  footnote  %vi)l  also  be 
added  to  this  new  Action  statement  to 
state  that  the  change  is  applicable  until 
startup  from  the  second  refueling 
outage. 

During  the  second  refnehng  ootage 
presently  scheduled  to  begin  in  Mardi 
1989,  various  combinations  of  RHR 
shutdown  cooling  mode  subsystems  and 
main  control  room  air  conditioning 
subsystems  wiH  be  made  inoperable  to 
perform  required  maintenance, 
surveillance  testing,  and  inspections  and 
to  make  design  changes.  These  activities 
will  require  the  plant  to  enter  Action 
statements  for  these  systems  at  various 
times  during  the  outage.  These  proposed 
changes  wiU  provide  one-time 
exceptions  to  die  provisions  of  TS  3i).4 
for  these  spedfications  for  the  second 
refoeling  outage  only  to  aHow  the  plant 
to  enter  Operational  Conditions  4  and  5 
to  allow  reactor  head  detensioning  and 
tensioning,  reactor  cavity  draining,  and 
modifications  to  contrd  building  chilled 
water  sjrstems.  With  the  present  TS 
requirements,  the  above  activities  would 
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have  to  b«  siwpendad  durlnf  a  chante  in 
Operational  Conditions  to  make  the 
•yttemt  operable  as  required  by  the 
LCO.  After  completing  the  change  in 
Operational  Conditions,  the  ■vstema 
would  again  be  made  inoperable  and  the 
Action  itatementa  entered  to  complete 
the  required  maintenance  testing  and 
modincation  activities. 

The  proposed  TS  changes  will 
represent  a  significant  savings  in  the 
time  required  to  complete  the  second 
refueling  outage  by  allowing  reactor 
vessel  head  tensioning  activities,  reactor 
cavity  draining  evolutions,  and 
modifications  to  the  control  building 
chilled  water  systems  while  In  Action 
statements.  These  changes  will  result  In 
decreasing  the  length  of  the  outage  by 
approximately  6-S  days  while 
maintaining  the  level  of  safety  of  the 
plant  in  accordance  with  the  appropriate 
Action  statements. 

Before  issuance  of  the  proposed 
license  amendment,  the  Coounissioa 
Mi\\\  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1964,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
80.92.  this  means  that  operation  of  the 
facility  in  accordance  ivith  the  proposed 
amendment  would  not  (1)  Involve  a 
aignificant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
•  new  or  different  kind  of  accident  fnm 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  tias  provided  an  analysis 
that  addressed  the  above  three 
standards  in  the  December  1&  1968 
license  application.  The  licensee's 
analysis  for  the  three  proposed  TS 
changes  is  provided  below. 

1.  No  significant  increased  n  the 
probabihty  or  the  consequences  of  any 
accident  previously  evaluated  results 
from  this  request  because: 

The  proposed  exceptions  to  the 
provisions  of  Specification  SJO.A  will 
allow  a  change  in  Operational 
Conditions  or  other  specified  conditions 
at  River  Bend  Station  during  the  second 
refueling  outage  only  while  complying 
with  the  Action  requirements  of  the 
above  Technical  Specifications.  This 
operation  flexibility  would  be  allowed 
following  implementation  of  Generic 
Letter  87-00.  The  proposed  changes  «vill 
affect  the  Action  statements  for  RHR 
shutdown!  cooling  mode  and  main 
control  room  air  condltiooing  system. 
The  proposed  changes  provide  an 


acceptable  safe  altemativa  to  meeting 
the  LCO  requirements  as  evidence  by 
the  oirrent  requirements  In  which 
compliance  with  the  remedial  action 
upon  entering  a  condition  is  the  same  as 
compliance  after  having  been  in  that 
condltioa 

During  the  second  refueling  outage  at 
River  Bend  Station  (RES]  various 
combinations  of  the  above  systems/ 
subsystems  will  be  made  Inoperable  to 
perform  required  maintenance, 
surveillance  testing  and  inspections  and 
to  make  design  chuiges.  These  activities 
will  require  the  plant  to  enter  Action 
statements  for  these  systems  at  various 
times  during  the  refueling  outage.  The 
proposed  changes  will  provide  one-time 
exceptions  to  the  provisions  of 
Specification  S.0.4  for  the  above 
Technical  Specifications  Action 
requirements  for  the  second  refueling 
outage  only  to  allow  the  plant  to  enter 
Operational  Conditlona  4  and  5  by 
allowing  reactdt  head  tensioning  and 
detensionlng  and  allow  reactor  cavity 
draining  while  complying  with  these 
Action  statements.  With  the  present 
Technical  Specification  requirements, 
the  above  activities  would  have  to  be 
suspended  during  a  change  in 
Operational  Conditlona  in  order  to  make 
the  systems  operable  as  required  by  the 
LCO.  After  completing  the  change  in 
Operational  Conditions,  the  systems 
would  again  be  made  Inoperable  and  the 
Action  statements  entered  to  complete 
the  required  maintenance  and  testing 
activities. 

The  current  schedule  for  the  second 
refueling  outage  relies  upon  approval  of 
the  proposed  changes  to  Technical 
Specifications  3.4.9.2  and  3.9.11.2. 

As  discussed  above,  the  Action 
requirements  for  the  RHR  shutdo«vn 
cooling  mode  Technical  Specifications 
(3.4.9.2  and  3.9.11.2)  require  esUbllshing 
an  alternate  method  for  the  functlons(s) 
of  the  RHR  shutdown  cooling  mode 
loop(s)  required  by  the  LCO  (heat 
removal  capability  or  coolant 
circulation,  as  applicable)  within  one 
hour.  As  such,  the  alternate  method(s) 
completely  replaces  the  function(s)  of 
the  RHR  shutdown  cooling  mode  loop(sJ 
required  by  the  LCO  and  therefore, 
provides  the  single  failure  protection  as 
required  by  each  LCO.  Additionally,  the 
proposed  changes  in  Operational 
Conditions  have  no  effect  on  decay  hent 
generation  or  removal  capability. 

The  Action  requirements  for  the  main 
control  room  air  conditioning  System 
(Technical  Specification  3.7.2)  require 
that  with  one  subsystem  inoperable, 
placing  the  operable  subsystem  In 
operation  in  the  emergency  mode  and 
with  both  subsystems  Inoperable, 
suspending  CORE  ALTERATIONS, 


handling  irradiated  fuel  In  the  primary 
containment  and  Fuel  Building  iad 
operations  with  a  potential  for  draining 
the  reactor  vessel.  The  only  design  basis 
accident  conditions  for  which  this 
system  would  be  required  to  operate  in 
Operational  Conditions  4  or  5  Is  a  fuel 
handling  accident  The  required  actions 
eliminate  those  conditions  during  which 
an  accident  is  assumed  to  occur  while  In 
Operational  Conditions  4  or  5  and 
hence,  greatly  reduced  the  chance  of 
needing  this  system.  The  likelihood  of 
needing  the  inoperable  subsystem(s) 
while  complying  with  the  Action 
requirements  is  small  and  even  smaller 
that  they  would  be  needed  during  the 
short  period  of  time  during  the  mode 
change. 

As  previously  stated,  the  only  design 
basis  accident  postulated  to  occur 
during  Operational  Conditions  4  or  5  is  a 
fuel  handling  accident  The  proposed 
changes  in  no  way  alter  the  plant  design 
or  administrative  controls  designed  to 
prevent  a  fuel  handling  accident  or  the 
current  Technical  Specification 
requirements  for  the  minimum 
equipment  required  to  be  operable  to 
mitigate  a  fuel  handling  accident 
Therefore,  the  proposed  exceptions  to 
the  provisions  of  Specification  3.0.4  do 
not  significantly  increase  the  probability 
or  the  consequences  of  any  accident 
previously  evaluated. 

2.  This  request  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

The  proposed  exceptions  to  the 
provisions  of  Specification  3A4  do  not 
result  in  any  change  to  the  plant  design 
or  Technical  Specification  requirements 
while  in  any  Operational  Condition  or 
other  specified  condition.  These 
proposed  changes  will  provide  one-time 
exceptions  to  the  provisions  of  the 
Specincation  3.0.4  for  the  second 
refueling  outage  only  to  allow  the  plant 
to  enter  Operational  Condition  4  and  5 
by  allowing  reactor  head  tensioning  and 
detensionlng  and  allow  reactor  cavity 
draining  while  complying  with  these 
Action  statements.  With  the  present 
Technical  Specification  requirements, 
the  above  activities  would  have  to  be 
suspended  during  a  change  in 
Operational  Conditions  in  order  to  make 
the  systems  operable  as  required  by  the 
LCO.  After  completing  the  change  in 
Operational  Conditions,  the  systems 
would  again  be  made  inoperable  and  the 
Action  statements  entered  to  complete 
the  required  maintenance  and  testing 
a'-tivitles. 

The  proposed  changes  do  not  result  in 
any  new  operating  modes,  only  a  change 
in  the  level  of  protection  provided  by 


these  required  systems  during  a  change 
in  plant  conditions.  The  required  actions 
eliminate  those  conditions  during  which 
an  accident  Is  likely  to  occur  while  in 
Operational  Conditions  4  or  5  and 
hence,  greatly  reduce  the  chance  of 
needing  the  safety  systems  required  by 
their  respective  LCOs.  The  likelihood  of 
needing  these  systems  while  complying 
with  the  Action  requirements  is  small 
and  even  smaller  that  they  would  be 
needed  during  the  short  period  of  time 
during  the  mode  change. 

Therefore,  the  proposed  exceptions  to 
the  provisions  of  ^>ecification  3.0.4  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  This  request  would  not  involve  a 
significant  reduction  in  the  margin  of 
safety  because: 

The  proposed  exceptions  to  the 
provisions  of  Specification  3.0.4  do  not 
result  in  a  change  to  the  plant  design  or 
administrative  controls  designed  to 
prevent  a  fuel  handling  accident 
Additionally,  the  proposed  changes  do 
not  result  in  a  change  to  any  operating 
limits.  The  only  requirement  affectedoy 
the  proposed  change  is  the  availability 
of  systems  currently  required  to  be 
operable  when  maldng  a  change  in  plant 
conditions.  The  proposed  changes  will 
affect  the  Action  statements  for  RHR 
shutdown  cooling  mode  and  main 
control  room  air  conditioning  system. 

The  only  design  basis  accident 
postulated  to  occur  diiring  Operational 
Conditions  4  or  5  is  a  fuel  handling 
accident  The  proposed  changes  in  no 
way  alter  the  plant  design  or 
administrative  controls  designed  to 
prevent  a  fuel  handling  accident  or  the 
current  Technical  Specification 
requirements  for  die  minifnnm 
equipment  required  to  be  operable  to 
mitigate  a  fuel  handling  accident.  The 
proposed  changes  only  alter  the 
requirements  for  the  minimum 
equipment  required  to  be  operable 
during  a  change  in  plant  conditions.  The 
proposed  changes  provide  an  acceptable 
safe  alternative  to  meeting  the  LCO 
requirements  as  evidenced  by  the 
current  requirements  in  which 
compUance  with  the  remedial  actions 
upon  entering  a  condition  is  the  same  as 
compliance  after  having  been  in  that 
condition. 

As  shown  above,  the  Action 
requirements  for  the  RHR  shutdown 
cooling  mode  Technical  Specifications 
(3.4.9.2  and  3.9.11.2)  require  establishing 
an  alternate  method  for  the  functions(8) 
of  the  RHR  shutdown  cooling  mode 
loop(s)  required  by  the  LCO  (heat 
removal  capability  or  coolant 
circulation,  as  applicable)  within  one 
hour.  As  such,  the  alternate  method(8) 


completely  replaces  the  function(s)  of 
the  RHR  shutdown  cooling  mode  loop(8) 
required  by  the  LCO  and  therefore, 
provides  the  single  failure  protection  as 
required  by  each  LCO.  Additionally,  the 
proposed  changes  in  Operational 
Conditions  have  no  effect  on  decay  heat 
generation  or  removal  capability. 

The  Action  requirements  for  the  main 
control  room  air  conditioning  system 
(Technical  Specification  3.7.2)  require 
that  with  one  subsystem  inoperable, 
placing  the  operable  subsystem  in 
operation  in  the  emergency  mode  and 
with  both  subsystems  inoperable, 
suspending  CORE  ALTERATIONS, 
handling  irradiated  fuel  in  the  primary 
containment  and  Fuel  Building  and 
operations  with  a  potential  for  draining 
the  reactor  vessel  The  only  design  basis 
accident  conditions  for  which  this 
system  would  be  required  to  operate  in 
C}perational  Conditions  4  or  5  is  a  fiiel 
handling  accident  The  required  actions 
eliminate  those  conditions  during  which 
an  accident  is  assumed  to  occur  whUe  in 
Operational  Conditions  4  or  5  and 
hence,  greatly  reduce  the  chance  of 
needing  this  system.  The  Ukelihood  of 
needing  the  inoperable  subsystems 
while  complying  with  die  Action 
requirements  is  small  and  even  smaller 
that  they  would  be  needed  during  the 
short  period  of  time  during  the  mode 
change. 

Therefore,  the  proposed  exceptions  to 
the  provisions  of  Specification  3.0.4  do 
not  result  in  a  significant  reduction  In 
the  margin  of  safety. 

Based  upon  the  above  considerations, 
the  proposed  changes  do  not  result  in  a  - 
significant  increase  in  the  probability  or 
the  consequences  of  any  accident 
previously  evaluated,  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  previously  evaluated  and 
do  not  result  in  a  significant  reduction  in 
the  margin  of  safety.  Therefore,  the 
licensee  proposes  diat  no  significant 
hazards  considerations  are  involved 
with  approval  of  the  proposed  changes. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  that  review  and 
the  above  discussion,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
bearing.  • 


Comments  should  be  addressed  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resource 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-2ie,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  &x>m  8:15  a.m.  to 
4K)0  p.m.  Copies  of  written  comments 
may  be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC  20555.  The  filings  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  2, 1969.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  to  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to  ' 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  licensing  Boaixl  will  issue  a 
notice  of  bearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extend  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspcct(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
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fint  prvhearing  conlaranc*  whadulad  in 
the  proceeding,  but  tuch  •■  emended 
petition  Buet  Mtiafy  the  ipedfidty 
lequireiiients  deecrlbed  ebove. 

Not  leter  than  finean  (IS)  deys  prior  to 
the  flrtt  prehearing  oonbrence 
scheduled  In  theproceeding.  the 
petitkmer  ehall  IDe  e  mipplement  to  the 
petltloo  to  interrene  which  rauet  include 
a  list  of  iIm  contentions  which  are 
sought  to  be  RtlgBtad  in  the  matter,  and 
the  base*  for  each  contentian  set  forth 
with  reasonable  spedfidty.  Contentions 
shall  be  Umited  to  ourtters  within  the 
scope  of  the  emendment  under 
consideratton.  A  patitlonar  who  falls  to 
file  such  a  supplement  which  satisfloe 
these  requirements  with  respect  to  at 
least  eoe  contention  will  not  be 
permitted  to  pertlcipeto  as  a  party. 

inoee  pensMed  to  intofvene  become 
parties  to  ftm  psoneedlig.  seb)ect  to  any 
limitatioae  to  iw  oedsr  graattog  leeve  to 
interveae,  aad  bawa  the  eppertunitv  to 
partidpsto  folly  to  ttw  oenduct  of  the 
iMariag.  faichKltog  dm  oppertanity  to 
preea«<ewyaa 

Ifahaetli^toi 
Commisaioa  wM  make  a  flnal 
detendaattoa  oa  the  lasae  ol  no 
signlflcani  hoards  considsftion  1W 
final  deteimiaBttoo  will  serve  to  decide 
when  the  hearing  la  held. 

If  the  fad  datonriMttoB  to  that  the 
re<|aeat  lor  ananteaal  tovohraa  no 
siffiifloaal  haiafda  nnaaJdarallon.  the 

and  oMke  H  effecttvak  ootwlthstaDdi^ 
thetneiitlorahiMl^  Aayhsaih^ 
held  «M«ld  lake  place  aftar  ienanrt  of 
the  ameachaeat 

Normally,  the  Commiseioo  will  not 
issue  the  imsarlraswl  aatil  the 
explraUoo  of  the  St^dey  nottoe  pertod 
However,  ahoald  drcumataaoee  rhanga 
during  the  notice  such  that  failure  to  act 
In  a  tiaaly  wey  would  reeult.  far 
example,  ia  darotiBg  or  shutdotva  of  Ike 
fadli^.  the  Commisaion  auv  iaeae  the 
licenee  amendment  befare  the 
expiration  of  the  SCKday  notice  period, 
provided  that  its  Baal  determioattoa  la 
that  the  amendment  Involvee  no 
significant  haaards  conaklafattoo.  The 
final  determination  will  '■^t*>tid^T  all 
public  and  state  oomments  received. 
Should  the  ComnkaaloB  take  this  action, 
it  will  publiah  a  notice  of  tasuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
thet  the  need  to  take  this  action  wiU 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  Intervene  must  be  filed  with 
the  Secretary  of  the  Commisaion.  US. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20SS5.  Attention: 
Docketing  and  Service  Branch,  or  may 


be  deliverad  to  the  Coauatoaloa's  PobUc 
Document  Room.  tUO  L  Street  NW.. 
Washlnglaa.  DC  by  te  above  dale. 
Where  petlllaaa  are  filed  dwiag  the  laat 
ten  (14  daya  af  the  aotioe  period.  It  la 
requested  that  the  petltinaar  pwaaptly  so 
inbnn  the  rnmmiaeinn  by  a  toU-fina 
telephone  call  to  Waeteia  Uatoa  at  («00) 
325-6000  (ia  hflaaoari  (an^  342-ara^ 
The  Weatara  Unioa  oftarator  ahouM  be 
given  Datagnm  IdantiflraHnw  Noasbar 
3737  aad  the  foOowiBg  meaeaga 
addreaaad  to  Joee  A.  Calva  petittooer's 
name  and  tolephone  nnmhsr  dato 
petition  waa  mailed:  plMt  nam 
pubUcaitoa  dato  mmI  page  Bombar  of 
thia  Fadairi  Basilar  mtioe.  A  00^  af 
the  peMtion  ahoald  alsa  be  aeot  to  the 
OCBoe  of  the  General  Couaeel-Rockville. 
UA  Nuclear  Rafiilatnry  rnmmlselnn. 
Washingtan.  DCaoeftS,  and  to  Trey  B. 
Conner.  U--  Esq..  Conner  aad  Wetterhan. 
1747  Pnoin^lvania  Avenue  NW.. 
Washiogtoa  DC  aoOM  attorney  for  die 
Uoensee. 

Noatimely  filings  of  petitions  for  leave 
to  intervene,  amended  petittoas, 
suppleniental  jMtittoas  and/or  raoueats 
for  heariiM  wlB  not  be  entertained 
abeent  a  determination  by  the 
Commlasioa  the  pteeiding  officer  or  the 
preaidiog  Atomic  Safety  and  Uoanaiag 
Board,  that  the  requeat  ahoald  be 
granted  beaed  upon  e  balaadag  of  the 
fedore  spedfiedta  10  CFR  2.714(eKlXi)- 
(v)  and  2.n4(d). 

For  birther  detafle  with  reaped  to  this 
actioa  see  the  ^rr""^*'"''  for 
amendment  which  is  svalUble  for  public 
inspection  at  the  Coounission's  Public 
Document  Room.  a20  L  Street  NW, 
Weshfa^^on.  DC  20656.  and  at  ^  Local 
Public  Doonment  Rooai.  Government 
IX)cuniento  Department  Louiaiane  Stoto 
University.  Beton  Rouge.  I^iiisiana 
70n8. 
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1 

of 


StoMofv  UnllaSMitf  at 


to  Facility  Operating 
Nea.  NPP-10  and  NPP-15. 


The  U.S.  Nuclear  Regalatocy 
riOinmlseion  (the  Conuniselon)  has 
denied  to  part  a  request  by  the  licensees 


to 

Compeny.  Sen  Diege  Gas  aad  BUdrie 
Compaagr,  the  Cky  of  Anahetm, 
Califbcato  Md  the  Ctty  ol  Riverside. 
CaUf onria  (the  MoaMoea),  for  the 
operation  oc  Sea  Onafra  Nadeer 
GenoretliM  Station,  Uafta  2  aad  S  (die 
fadlitio^loeetod  to  San  Olaga  Caanty. 
Califbnda. 

TW  apiAcatlan  far  aaMndtoents  wes 
dated  May  «.  lOM,  aa  sapptoawated  by 
leltera  dated  AagaetZS  and  December  7. 
1MR.  The  Netioe  of  Cmmlderatien  of 
IsaoaBoo  of  Ameadmonto  wes  pabHshed 
to  the  Badssal  RoiMv  on  September  9. 
1968  (53  FR  35138). 

Hw  emendmeats.  ee  propoeed  by  the 
licenaeeo,  wtmld  reviee  (1)  License 
Conditions  2.qi4)  and  2.qi2)  (Fire 
Protection)  of  Units  2  and  3  respectively 
to  reflect  the  revised  fiie  protection 
pregrem:  (2)  Ucanse  Conditions  2.G 
(Reporting  Requirements)  of  both  units 
to  exempt  fire  protection  program 
viototions  from  tfw  M-bour  reporting 
lequliement  (S)  T«Ue  3.3  J.  "Remoto 
Shutdown  Monhoring  instramentatitm.'* 
to  ellow  for  plant  inatrament 
improvements;  and  (4)  aeveral  technical 
spedflcetions  relateid  to  the  revised  fire 
protection  program. 

Generic  Letter  85-10  allows  licensees 
to  make  changes  to  their  approved  fire 
protection  program  without  prior 
CoBunisaioo  approval  if  thoae  changes 
would  not  advanely  afbd  the  ability  to 
achieve  and  tMJntaiii  ■«£■  ahutdoam. 
Therefore,  that  portion  of  the  propoeed 
fire  protection  license  condition  change 
ia  aooaptabla.  However.  Genetic  Letter 
66-10  elao  adequately  definea  changes 
which  would  advaraely  afbd  the  ability 
to  achieve  and  matotato  aafe  ahntdown: 
therefaia.  it  is  not  approprinto  to  include 
to  the  license  coadittoa  the  definition 
proposed  by  the  Unanisai  Tharafara, 
that  portion  of  the  propoeed  fire 
protodion  license  condition  haa  been 
denied.  In  addition  to  the  above  partial 
denial  three  other  proviaione  to  the 
proposed  fire  protection  licenee 
condition  were  not  induded  becaaae 
they  were  satisfied  by  the  lioeneee's 
submittal  of  Ai«uat  2S,  1866.  Alao.  the 
propoeed  addition  of  Technical 
Specification  8.9.3  was  not  tocluded 
because  it  is  not  required. 

The  liosnsses  were  notified  of  the 
Comaiiasion's  dmiial  of  thia  request  by 
letter  dated  Jamiary  SO,  lS6a  The  odier 
rhangee  requested  by  the  applicatian 
have  boon  approved  by  the  ieeiianre  of 
AmendmenU  No.  60  and  38. 

By  March  1 1868.  the  liraneees  may 
demand  a  hearing  with  reeped  to  the 
denial  described  ebove  aad  any  | 
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whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nudear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room.  2120  L  Street  NW. 
Washington,  DC,  by  die  above  date. 

A  copy  of  the  petition  should  also  be 
sent  to  the  General  Counsel,  U.S. 
Nudear  Regulatory  Commission, 
Washington.  D.a.  20555,  and  to  Charies 
R.  Kocher,  Assistant  General  Counsel 
and  lames  Beoletto,  Esq.,  Southern 
California  Edison  Company.  P.O.  Box 
800,  Rosemead.  California  91770, 
attorneys  for  the  licensees. 

For  further  detoils  wldi  resped  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  6, 1968,  as 
supplemented  by  letters  dated  August  25 
and  December  7, 1968,  and  (2)  the 
Commission's  letter  and  Safety 
Evtduation  issued  with  Amendment  No. 
89  and  Amendment  No.  38  to  NFF 10  and 
NPF-15,  respectively.  These  documents 
are  availabto  for  public  inspection  at  the 
Commission's  Public  Document  Room 
2120  L  Street  NW.  Washington.  DC  and 
at  the  General  Library.  University  of 
California.  P.O.  Box  19557.  Irvine, 
California  92713.  Single  copies  of  Item 
(2)  may  be  obtained  upon  request 
address  to  the  U.S.  Nudear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Division  of  Reactor  Projects — 
m,  IV.  V  and  Spedal  Projects. 

Dated  at  Rockville.  Maryland,  this  20th  day 
ofjanuaiy,  1988. 

For  the  Nuclear  Regulatoty  Commissioa 
Dooald  B.  UduBM. 

Project  Manager.  Project  Directorate  V, 
Division  of  Reactor  Projecta — III  IV,  Vand 
Special  Projecte. 
[FR  Doc  80-2102  Filed  1-30-88;  8:45  am] 


(Decfcot  Noe.  80-381  and  SO-382] 

Soullwiii  CaHfomta  Edtoon  Co.,  at  aLj 
laauanca  of  Ainandnwnto  to  Facility 


The  U.S.  Nudear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  69  to  Facility  Operating 
License  No.  NPF-10  and  Amendment 
No.  38  to  Facility  Operating  License  No. 
NPF-15,  issued  to  Southern  California 
Edison  Company,  San  Diego  Gas  and 
Electric  Company,  The  City  of  Riverside, 
California  and  The  City  of  Anaheim, 
California  (the  licensees),  which  revised 
the  Technical  Specifications  for 


operation  of  the  San  Onofre  Nudear 
Generating  Stotion.  Units  2  and  3, 
located  in  San  Diego  County,  California. 

The  amendments  were  effective  as  of 
the  date  of  issuance. 

These  amendments  revised  (1)  License 
Conditions  2.C(14)  and  2.C(12)  of  Units  2 
and  3  respectively  and  the  related 
Technical  Specifications  to  reflect  the 
revised  fire  protection  program;  (2) 
License  Conditions  2.G  of  both  units  to 
exempt  fire  protectimi  program 
violations  from  the  24  hour  reporting 
requirement  and^S)  Technical 
Specification  toble  3.3.9,  "Remote 
Shutdown  Monitoring  Instrumentation." 
to  allow  for  plant  instrument 
improvements  in  response  to  an 
application  for  amendments  designated 
as  PCN-243  and  PCN-244. 

Several  portions  of  the  licensee's 
request  were  either  denied  or  not  aded 
on.  The  following  is  a  discussion  of 
these  items.  Generic  Letter  86-10  allows 
licensees  to  make  changes  to  their 
approved  fire  protecticm  program 
without  prior  Commission  approval  if 
those  changes  would  not  adversely 
affed  the  ability  to  achieve  and 
maintain  safe  shutdown.  Generic  Letter 
86-10  also  defines  changes  which  would 
adversely  affed  the  ability  to  achieve 
and  maintain  safe  shutdown.  The 
licensee  has  proposed  a  definition 
different  bt>m  that  contained  in  the 
Generic  Letter  the  proposed  definition 
has  been  found  unacceptable.  Therefore, 
that  portion  of  the  proposed  fire 
protection  license  condition  has  been 
denied.  In  addition  to  the  above  partial 
denial,  three  other  provisions  in  the 
proposed  fire  protection  license 
condition  were  not  induded  because 
they  were  satisfied  by  the  licensees' 
submittal  of  August  25. 1988.  Also,  the 
proposed  addition  of  Technical 
Specification  6.9.3  was  not  included 
because  it  is  not  required. 

The  application  for  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Ad 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  In  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  9. 1988  (53  FR  35138).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 


environmental  impact  statement  will  not 
be  prepared  and  that  issuance  of  the 
amendments  %vill  have  no  significant 
adverse  effed  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  May  6, 1988,  as 
supplemented  by  letters  dated  August  25 
and  December  7, 1988  (2)  Amendment 
No.  66  to  License  No.  NPF-10  and 
Amendment  No.  38  to  License  No.  NFF- 
15,  (3)  the  Commission's  related  Safety 
Evaluation  and  (4)  the  Commission's 
Environmental  Assessment  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Sb^et  NW.,  and  at  the 
General  Library,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713.  A  copy  of  items  (2).  (3) 
and  (4)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nudear 
Regulatory  Commission.  Washington. 
DC  20555,  Attention:  Diredor,  Division 
of  Reactor  Projects— DL IV.  V  and 
Spedal  Projecta. 

Dated  at  Rodcville.  Maryland  this  20th  day 
of  January,  1989. 

For  the  Nuclear  Regulatoiy  CommiMion. 
DXIfickaiaa. 

Project  Manager,  Project  Directorate  V, 
Diviaiott  of  Reactor  Projects — III,  IV.  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc  89-2193  Filed  1-30-89: 8:45  am) 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 


for 
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IntamaHonal  Trada  to 
Laundi  Sarvicaa; 
knptoinantotlon  of  tha 
ofAgroofiwntWIththa 
HapubBc  of  China 

AOBICV:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice  of  guidelines  for  U.S. 
implementation  of  the  Memorandum  of 
A|^%ement  Between  the  United  States  of 
America  and  the  Government  of  the 
People's  Republic  of  China  Regarding 
International  Trade  in  Commercial 
Launch  Services  (the  Agreement). 

DATES:  These  guidelines  are  effective 
upon  entry  into  force  of  the  Agreement 
which  shall  occur  upon  notification  by 
the  Government  of  the  United  States  of 
America  to  the  Government  of  the 
People's  Republic  of  China  that  a  U.S. 
license  for  the  export  of  the  ASIASAT  or 
AUSSAT  satellite(s)  or  any  other 
satellites,  to  the  People's  Republic  of 
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Ckiaa  far  ImumIi  tktraio.  ku  htm 
■pprovad. 

Bruc*  WtlMa  0»-n«i  Slwr*  Palhaa 
(386-4047),  Angus  SiouMM  (Mi  MM^ 
or  Waiira  MMiiy^  (aB»-M0O).  of  tba 
Oflic*  of  tk*  UmUmi  SUIm  Ti*d« 
RaprMwtalhr*. «» 171k  SdMt  NW,. 
WMiiii«(«u  DC  a8l(» 

AdminUtoailM'i  aMlioattMi  lo 
Coi^raM  M  Baptaahn  12.  IfM 
rtgiiiMi^  ila  InlHrt  t»  Imm  bonMS  for 
the  txpart  of  HMO  UA-aado  MtoUHoo 
lo  Um  PUC.  Mb(Mt  lo  OWtolD  OOlMittkWIO. 
Dm  Ui^lod  Staloo  of  AoMTtoa  and  Ite 
pNpfa'a  R«p«bUc  of  ChiiM  ritnMl  on 
fanuary  M.  IMB  a  Ummonrndrnm  of 
AgTMinant  raaawMM  latamatkiiial  trMfa 
tn  commarelariaooa  aonluoa.  Tho 
United  SUloa  Ttada  RapwentoUv 
coneAdofa  Ika  Ayaaant  to  ba  a  Imda 
agreamant  for  pinpoaaa  of  aactioo 
301(aXl)  of  Iha  Tfdt  Act  of  1974.  aa 
amaodad.  (Coptaa  •!  tha  Afraamant  mmj 
be  obtaiaad  from  tka  offldaia 
designated  a'uove.)  In  order  lo  aaaiet  in 
the  succeseful  operation  of  the 
Agreement,  certain  giddehnaa  that  the 
U.8.  government  Intends  to  fbUow  to  tha 
maxton  extent  praeticabte  In 
implementing  the  Agreement  have  boa* 
alaboralad.  Thia  ootka  aeta  omI  Ibaao 
guidallnaa,  wbkh  kave  bean  apptovad 
by  tha  Trade  MIcjr  Staff  CooMnittea 
(TP8C)  and  by  tha  United  Sutee  Trade 
Rapreaantativa. 

GuidaUiiaa 

/.  Designation  of  fUtpontibfUty 

Subtact  lo  tha  dlMotioB  of  the  TPBC 
the  TP8C  SubooaaaiAttaa  on  Cnai^efrlal 
Launch  Servicea  (the  Subcommittee)  will 
be  respaoalbla  lor  owarall 
implemeaCatka  of  IIm  Ayaaoaant. 


//.  Subcommitt90  Orgonixation 

For  purposes  of  carrying  oat  Ma 
responsibilities  with  respect  to  overall 
ImpleaanlatioB  of  Am  AgraaaMnt.  the 
Subcommittee  will  be  chatrad  by  the 
Office  of  the  USTR  and  wiU  be 
compoead  of  TP8C  aganclas  and  such 
other  dapartmenta  and  afsnciaa  as  may 
be  invited  by  the  Chainaan  to 
partidpala.  A  Workkig  Group  on 
Information  (tha  Working  Group)  will  ba 
established  to  aaaemble  such 
information  as  is  neoessary  to  enable 
the  Subcoomittee  to  carry  out  its 
respooaibOities.  Tha  Wofiing  Group  «vill 
ba  chaired  by  tha  neparfiiiit  of 
Traaapartatton  mhI  wUi  include  tha 
Departaanl  of  Co—iarca.  Iba 
Dapartnant  of  Slala  and  such  other 


of  tha 


designated  by  the 

Subcenmittaa. 


///.  Suhcommiinm  FuacUoim  aad 
Proctdurm 

1.  Data  CoBactton  and  Monitoring  of  the 

The  Subcoauaitiaa  will  aonitar  PRC 
rnmpltanfa  wMfc  tha  AgraanMnL  To  thia 
sinl.  Ills  tiilinnmndtlas  ttHI  minr 
narhat  and  other  Infosaatton  lalavant 
to  partidpahon  In  Iha  iniianiarrial 
launch  aarvloao  aarkat  by  PRC  launch 
aervice  providaia  and  to  manpHanffa  by 
th<Me  prowldara  arilb  Iha  lanna  of  tha 
Agraaraenl.  Tkla  toloraaHon  will  ba 
aaaamblad.  logartiar  with  a  pralimlnary 
aaaaaaaant.  and  psaaantad  to  the 
Subcommittee  by  Iha  Working  Croup. 
Particular  attention  will  ba  given  to 
information  relevant  to  PRC  obligationa 
under  the  Agresmant  with  raapact  to  Ike 
number  of  laandiaa  cooaittad  and 
carriad  oat  by  Ike  PRC  the  diatribodon 
of  rnmalfanti  to  lauafk:  promotional 
prtoa«  prioM.  faOMi  and  oonditiona  of 
PRC  laoKk  ceoMiilinanta:  PRC 
govemmeal  supports  and  induoemanta; 
insuiaaca:  non  discrimination;  and 
launch  dalaya. 

The  Subcoauaitiaa  will  review  and 
delamlne  which  iafbraiation  ia  to  ba 
praaidad  to  Ika  PRC  to  comply  with  U.& 
obligationa  undar  the  Ayeement  Thia 
Infonnatton  will  be  aseembied.  together 
with  a  preliminary  aaaaaamant  and 
praaanlad  to  tha  Suboofuaittae  by  the 
Working  Group.  Particnlar  attantton  artll 
ba  given  to  US.  obligations  under  tha 
Agreement  with  raapact  to  the  provlsioo 
ofpublic^  ralaaaabla  Inioniation  to  tha 
PRC  on  prioaa.  tatiM.  and  oonditiona 
prevailing  in  Ika  Intomatianal  mafkat  for 
commercial  Inanek  aarvioaa.  indading 
insurance  anaoiaManta  relating  to  such 
aarvioaa:  UA.  vtowa  regarding  prevailing 
inteinatiaaal  aMaket  canditiona  and 
likely  future  davelopnenta:  U.Sl  and 
other  govemaent  supports  or 
inducements:  and  tha  number  of 
commitauots  US.  launch  service 
providers  have  undartalcaa  for 
intaraalional  cuatomars. 

The  Workii«  GnH«>  will  pwiodically 
produce  informaUoo  and  prehminary 
assessments  of  coaditioos  in  tiie 
coMsrrlal  launch  services  market, 
including  prices,  terms  and  conditions. 
coanitaMnts,  and  market  forecasts,  for 
the  Subcommittee  as  Beaded  to 
implement  effectively  the  Agreement 
and  at  laaat  ainety  days  prior  to  annaal 
conauhations,  or  the  comprehensive 
review  provided  for  in  Article  VU  of  the 
AgreeaanL 

The  Working  Group  will  also  provide 
to  the  Subcaaaimaa  each  additional 
information  and  preliminary 
assesaaents  on  ooaipltanoe  by  PRC 
providera  of  launch  aarvioaa  widi  Ika 
proviaiona  af  dto  I 


needed,  and  at  laaai  alxty  d«ya  priar  to 
annual  canaultaltona  or  ^a 
oomprehenaive  review  provided  for 
undar  AfUda  VU  of  Ike  AgiaamanL 

1  Annual  Consultations 

The  Subeoamittae  wiU  meet  at  loaal 
aavanty-fiva  daya  in  advance  of  dto 
annaai  eonauHationa  preacribad  in  the 
Ayaaaeat  to  begin  preparationa  for 
such  conaallatioaK.  After  each  annual 
consullatioa  the  Subcommittee  ivill 
reparl  on  the  reealta  of  the  consultatiana 
aiid  reconHnand  any  foUow-up  actions 
to  the  TPSC  and.  aa  appropriate,  to  other 
goraraaant  offieiala  or  agencies. 

Tha  Subcomnittae  will  seek  to  hold 
annual  cooaahalicna  under  the 
Agreaaant  during  March  of  each  year 
and  to  exokange  information  with  the 
PRC  at  least  t^rty  daya  in  advance  of 
such  consuhattona. 

3.  Application  of  Market  Principles 
Undar  Certain  Provisions  of  the 
Agreement 

The  Subcommittee  will  consider  wajrs 
to  cany  out  ArUde  IV(4)  of  die 
AyaaaenI  and  ba  prepared  to  addraaa 
thia  iaaue  with  the  PRC  during  the  first 
tl  oonaaKalton  ander  Ike 
>L 

4.  Discussions  wiA  Other  International 
Parties 


Al  laaat  annually,  Ike  Sobcomraittee 
will  consider  whediar  diecoaaions  with 
other  international  parties  could  be 
beneficial.  If  the  Saboommittee 
detorminee  that  diecaaaiona  could  be 
beneficial  it  wiH  racommand  to  the 
TPSC  and  to  the  VS.  Trade 
Representative  that  such  dlaoaasiona  ba 
initiated. 

/v.  Consultations  With  Domestic 
Interests 

The  Subcommittee  and  the  Working 
Group  will  in  carrying  out  the  fuoctiona 
and  procedures  set  forth  in  section  QI 
above,  consult  with  and  seek  the  advice 
of  representatives  of  U.S.  commercial 
launch  service  providers,  launch  vehicte 
manufacturers  and  satellite 
manufacturers,  and.  as  appropriate, 
interested  Congressional  committees. 
the  user  community,  and  other 
interested  parties,  indading  Ike  relevant 
private  sector  adviaory  committeea. 
Such  contacts  will  be  made  in 
conjunction  with  the  information  and 
assaaaaeala  referred  to  in  aecUon  111(1) 
above  and  U.&  preparatton  for.  and 
follow-up  on  the  reaulta  of.  meetings 
with  the  PRC  kekl  under  the  Agreement 
The  Subconunittae  wtU  also,  aa 

\  auck  intareala  of 


sipiificant  re^uaata  or  aotiifcationa 
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made  by  tke  ntCondar  Ika  Agreement, 
or  aiydficaat  davahnaiaula  aider  tka 
AgreanmiL 

V.  Infonaadon  Shariitg 

bi  tha  ooaraa  of  consnHing  wiA 
doaeatte  intareata.  fai  particular  prior  to 
annual  ooneahaMoua  nnder  the 
Agreement,  the  Subcoannmee  may 
provide  such  informaHan  provided  by 
the  PRC  aa  ia  allowed  by  the  Agreement 

VI.  Treatment  of  Business  ConfidentiaJ 
Ittfonnatkm 

A.  General 

(1)  Tha  Department  of  Tranapsctotion 
(DOT),  aa  Chairaan  of  tha  Worki^ 
Group,  will  have  priaary  responaibility 
(or  soliciting  and  receiving,  and  will 
maintain,  faiformalton  to  ba  eoUected 
and  raviawad  by  tha  Woddi^  Group  for 
purpoaea  of  Ada  Agreement 

(2)  Propriatary  ar  atker  ii^Dsmation 
coUadad  by  ttn  Workii«  Gcoap  far 
whtoh  buainaaa  confidential  treatment 
baa  bean  laqueatad  aa  provided  in 
subsedton  (B)  balow  skail  aot  ba  amde 
available  to  te  Subeoamittae  except  as 
determined  by  tke  Chairman  of  the 
Subcommittee  to  be  neoeaaary,  and  diall 
not  be  released  to  the  FUC  or  any  other 
party.  Tka  Chairman  of  the  Working 
Group  wffl  work  with  anyone  submitting 
such  information  to  aaaure  that  it  ia  not 
diadoeed  to  any  unaathMized  person. 

B.  Procedures 

(1)  Pro|»ictary  or  other  information 
submitted  to  the  Working  Group  through 
the  Chairman  of  the  Working  Group 
may  be  designated  as  bustneaa 
confidential  by  the  person  or  agency 
furnishing  such  information. 

(2)  A  request  that  information  be 
given  business  confidential  treatment 
shall  be  made  in  writing  at  the  time  that 
the  information  is  submitted  to  the 
Working  Groop.  and  shaH  state  the 
period  of  time  for  which  business 
confidential  treatment  is  required. 

(3)  Information  for  which  business 
confidential  treatment  is  requested  shall 
be  dearly  marked  with  an  identifying 
legend,  such  as  Troprietary 
Informatian"  or  '^usineea  Confidential 
Treatment  Requested."  Where  such  a 
marking  ptovea  impracticable,  a  cover 
sheet  containing  the  identifyuig  legend 
shall  be  securely  attached  to  the 
compilatton  of  uifbrmation  for  which 
business  confidential  treebnaat  ia 
requested. 

(4)  Bnaineaa  confidential  treatment 
rsqaailad  fior  infaraation  aubmitted  to 
the  Warkli«  Gioup  shaB  not  be 
available  to  Iha  extant  and  kilormatien 
ia  already  ia  the  public  domain. 


VII.  Remediea 

(1)  It  aa  a  result  of  informatifla 
obtained  in  any  annual  consultotkm  or 
the  comprdiensive  review  required 
under  Arttele  VII  of  dx  Agreement  or. 
on  die  basb  of  informatfon  presented  to 
it  by  the  Woridng  Gronp,  the 
Subcommittee  is  of  the  view  that  PRC 
providers  of  launch  aervieas  are  not  in 
compliance  with  the  terms  of  the 
Agreement,  jbe  Subcommittee  wiH 
n^ify  the  TPSC  and  Koommend 
conaultationa  with  die  PRC  if 
ammpriate.  If  conaultotiona  |»oceed 
and  satiafactory  resolution  is  not 
achieved  with  the  PRC,  or.  if 
consultations  are  deemed  to  be 
inappropriate  in  the  drcumatances, 
baaed  on  rrcommwidationa  of  the 
Subcommittee,  the  section  301 
Committee  may  recommend  that  die 
USTR  initiate  an  investigation  pursuant 
to  the  authority  set  forth  in  section 
310(aNl)  of  da  Tlade  Ad  of  1974.  aa 
amended.  The  reomunendation  to  the 
USTR  may  alao  be  acooaspaaaad  by  auck 
additional  advice  aa  the  Subcommittae 
deema  ^qm^Niate. 

(2)  Any  petitifln  filed  under  sedien 
320(a)(1)  of  die  Trade  Ad  of  1974.  as 
amended,  by  a  repteaentative  of  the  U.S. 
conunercial  laundi  aervices  industry  or 
any  odwr  person  with  stantfing  alleging 
a  denial  of  U.S.  ri^ts  under  tlw 
Agreement  or  a  violation  (rf  die 
Agreement  shall  be  filed  widi  die 
section  301  Cmnmittee  pursuant  to 
IKTR  regulations  for  complaints  filed 
under  section  302.  Up<»i  receipt  of  the 
petition,  the  section  301  Committee  wiQ 
notify  the  Subcommittee  of  the  petition, 
and,  in  addition  to  its  own  review  of  the 
petition,  win  seek  the  advice  of  the 
Subcommittee  on  the  petition.  If  the 
Subcommittee  is  of  the  view  that  PRC 
providers  of  launch  services  are  not  in 
compliance  with  the  terms  of  the 
Agreement  it  will  make  such 
recommendations  to  die  section  301 
Committee  as  it  deems  appn^Hiate. 

(3)  If  an  investigation  under  section 
302  leads  to  a  determination  by  the 
USTR  that  a  violation  <rf  the  Agreement 
has  occurred,  the  USTR  will  take  sudi 
action,  subied  to  die  q>ecific  direction 
of  the  President  if  any,  as  is  appropriate 
under  section  301. 

(4)  The  USTR  will,  bom  time  to  time, 
adviae  the  Secretary  of  Stete  of  the 
status  of  the  implementetion  of  the 
Memorandum  (Mf  Agreement  in  order 
that  this  information  may  be  available 
to  the  Secretary  with  resped  to  export 
iicanae  reepon^biiitiea  trader  the  Arms 
Export  Contrd  Ad  and  the 
implementing  regulationa,  Ae    - 


International  Traffic  in  Arms 
Regulations,  22  CFR  Parts  120-13a 
Alan  F.  Hohnar, 

Acting  United  States  Trade  Representative. 
(FR  Doc  a»-2281  Filed  1-30~8B:  8:45  Mn| 


PREStDENTS  COMIISSION  ON 
FEDERAL  ETHICS  LAW  REFORM 

action:  Notice  of  Meeting. 


r:  Thia  notice  announces  an 
upcoming  meetiiig  of  the  President's 
Qsmmission  on  Federal  Ethics  Law 
Reform.  The  purpose  of  the  meetiog  ia  to 
begin  woric  on  the  Commission's 
assigned  task,  which  is  the  provision  of 
recommendations  to  the  President 
regarding  any  necessary  changes  and/or 
improvemente  in  the  government  wide 
ethics  program.  Alao  indodad  ia  an 
explanation  of  why  15  daya  notice  of  the 
date  of  thia  meeting  was  net  provided  to 
die  pubUa  Notice  is  required  by  die 
Federal  Adviaoiy  Committee  Act  5 
U.S.C  Ami.  n.  and  ite  implementing 
regulation.  41  CFR  Part  Kn-& 

MtTE  February  7, 1980, 9  a.m. 

AOORESS:  U.S.  Department  of  Justice, 
lOtfa  Street  and  Constitution  Avenue, 
NW.,  Conference  Room  &  Washington, 
DC  2053a 


FOR  HIRTNBI MFONMATION  COMTACn 
)anis  A.  Sposato,  Gennal  Counsel, 
Justice  Management  Divisian,  at  202- 
633-3452. 


rAnv  mmmmacntm.  It  was 

not  possible  to  provide  15  days  notice  of 
this  meeting  due  to  the  fad  that  the 
adviaory  CMnmittee  waa  not  estabKriied 
until  Wednesday,  January  25, 190S,  and 
the  Executive  Order  requires  a  report  by 
March  9, 1980. 

The  meeting,  which  is  open  to  the 
press  and  public,  is  for  the  purpose  of 
receiving  testimony  concerning  issues 
related  to  the  Federal  ethics  program. 
Members  of  the  pobtic  who  wish  to 
present  written  stateraente  are  invited  to 
send  such  stetemente  to  the  Conrwniwi<m 
at  the  following  address: 

President's  Commission  on  Federal 
Ethics  Law  Reform,  U.S.  Dqartment 
of  Justice,  Tenth  and  Constitution 
Avenue.  NW.,  Washington.  DC  20530. 
Persons  who  wish  to  attend  should 
contect  Jean  Sdimidlin  at  202-633-4667 
prior  to  die  meeting  in  order  diat 
building  access  may  be  facilitated. 
Visitors  dioold  use  the  entrance  at  the 
center  of  the  Constitution  Avenue  side 
of  the  bidlding,  nudway  between  Ninth 
and  Tenth  Streeto. 
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Data:  lanuary  27,  IMS. 
Pick  Tliwfcw^ 
AttonmyCimnU. 
(FR  Doc  M^ISn  PIM  l-40-M(  Ml  ui| 


•ccunmcs  amo  ixcnamqi 


ol 


Punuant  to  MCtloa  19(bMl)  of  the 
SacuritiM  Bxchaiy  Act  of  1094.  IS 
U^C  7ai(bH1).  notlot  U  hwvby  givrn 
that  on  fanuary  17. 1080.  tha  National 
Aaaodatioa  of  Sacuritiaa  Daalart,  Inc 
C^ASO**)  fUad  with  tha  Sacuritiat  and 
Exchanga  CommlMion  ("Commlaaion") 
Iha  propoaad  rula  chanaa  aa  daacribad 
In  Itama  L  II.  and  UI  bau>w.  which  Item* 
hava  baan  praparad  by  tha  NASD.  Tha 
NASD  has  daalgnatad  this  proposal  as 
ona  astabUshlng  or  changing  a  faa  undar 
sactton  l9(bM3MAMii)  of  tha  Act  which 
ramlars  tha  fia  affactiva  upon  tha 
Cominisaioo't  raoaipt  of  this  flHi^.  Tha 
Commission  is  publishing  this  notica  to 
solicit  comraanls  on  tha  propoaad  rula 
changa  from  inlarastad  parsons. 

I.  Satf-lagulatofy  OrganJiattoii's 
StataoMiit  ollha  TanM  of  Subataaoa  of 
tha  Propoaad  Rula  Ckai^t 

Tha  propoaad  rula  changa  to  saction 
A.ft.  of  Part  DC  of  Schadula  D  to  tha 
Assodatiaa's  By  Lawrs  aatablishaa  a  ISO 
par  month  faa  for  thoaa  TARS 
subscribars  avaraging  lass  than  SO 
trades  per  day  may  accass  TARS 
through  tha  facilitias  of  an  NA80 
sarvica  dask. 

U.  Salf-Rogulatory  Oganliatkw'a 
StalaaMBl  of  tha  Puraoaa  of.  and 
Stotulory  Boats  tor.  tbo  PioyuaoJ  Riilo 


In  Its  filing  with  the  Commission,  tha 
NASD  Included  statements  concerning 
tha  purpose  of  and  basis  for  tha 
proposed  rule  changa  and  discussed  any 
comments  it  racaivad  on  tha  proposed 
rula  changa.  Tha  text  of  thasa 
statamants  may  ba  examined  at  tha 
places  specified  in  Item  IV  below.  The 
NASD  has  praparad  summariaa.  sat 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  tha  moat  significant  aspects  of  sudi 
statomanta. 


A.  Self-Regulatory  OiganaaUoa'* 
Statement  of  the  Putpoee  of.  and 
Statutory  Baeie  for.  the  Propoeed  Rule 
Change 

Tha  proposed  rule  change  impoaoa  a 
tSO  per  month  flat  faa  for  dtooo  TARS 
subachbars  avaraging  leas  than  90 
tradaa  par  day  who  aocaas  TARS 
throu^  tha  fadliUaa  of  an  NASD 
sarvica  dask.  Tha  proposed  rule  changa 
deletes  a  current  provision  of  section  • 
which  waives  message  charges  for 
subscribers  avaraging  10  or  rawer  tradaa 
par  day  during  any  month.  Tha  purpoaa 
of  tha  propoaad  rule  changa  is  to  anaUa 
tha  NASD  to  implamant  saction  00  of  tha 
NASO's  Uniform  Practice  Coda  which 
raquiraa  that  each  member  that  ia  a 
participant  in  a  ragistarad  clearing 
agency  for  purpoaas  of  clearing  ovar-tho- 
counter  tranaacttons  sobacriba  to  and 
reconcile  all  allgibla  transactions 
through  fadlitiaa  of  TARS  Tha 
amendment  is  intended  to  mora 
equitably  allocate  the  costs  of  TARS 
partidpation  for  thoee  subaoibera 
having  a  small  number  of  ovar-tho- 
oounter  transactions  which  would  not 
make  procuring  the  equipment  generally 
necessary  for  TARS  participation 
economically  fitaslbla. 

The  propoaad  rula  changa  is 
consistent  with  the  provisions  of  section 
15A(b)(5)  of  the  Securities  Exchange  Ad 
of  1834  which  requires  that  the  rules  of 
tha  Association  provide  for  tha 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charge*  among  members 
and  issuers  snd  other  persons  using  any 
facility  or  system  the  Assodation 
operates  or  controls. 

B.  Self-Regulatory  Organization't 
Statement  on  Burden  or  Competition 

The  Assodation  doaa  not  antidpato 
that  the  proposed  rule  change  will 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  tha  purpoaas  of  tiM  Exchange  Act 

C  Self-Regulatory  Organixation'e 
Statement  on  Commente  on  the 
Propoeed  Rule  Change  Received  Ftvm 
Memben.  Participant*,  or  Othere 

Comments  were  neither  solicited  nor 
racaivad  with  respect  to  the  proposed 
rula  changa  contained  in  this  filing. 

m.  Data  of  Bffactlvanaaa  of  tha 
Propoaad  Rula  fTianga  and  Timing  for 
rotnmlssicwi  Action 

The  foregoing  rule  change  has  bacoma 
affective  pursuant  to  section 
19(bH3)(AKii)  of  the  Ad  and 
subparagraph  (a)  of  Rula  lOb-4 
thereunowr  in  that  it  affects  assessments 
and  fees  imposed  by  tha  Assodation 
axdualvaly  upon  its  nambora. 


At  any  time  within  00  days  of  tha 
filing  of  a  pn^KMod  rule  change,  tha 
Commission  may  summarily  abrogate 
the  rule  change  \i  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.SoiidtetkMiafi 


Intarastad  parsons  ara  invited  to 
submit  written  data,  views,  and 
argumente  concerning  tha  foregoing. 
Pmons  making  written  submiMiona 
should  file  six  copies  thereof  with  the 
Sacratary.  Securities  and  Exchange 
Commission.  460  FlfUi  Street  NW.. 
Washington.  DC  20640.  Copies  of  Uie 
submission,  all  subsequent  amendments, 
all  written  stetemenU  with  respect  to 
tha  propoaad  rula  changa  that  ara  filed 
with  the  Commission,  and  all  written 
communications  relating  to  tha  propoaad 
rula  change  between  the  Commiasion 
and  any  person,  other  than  thoaa  that 
may  ba  withheld  from  the  pablic  in 
aooordanca  with  tha  provision  of  5 
U3.C  5S2.  wiU  ba  available  for 
inspection  and  copjring  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
tha  prindpal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
ba  submitted  by  February  21. 1900. 

Par  the  Commissioa  by  the  DIvlaiao  of 
Market  RagulaUoa  pursuant  to  deiagatad 
anthodty.  17  CFR  Part  »OJO-a(aNll)- 

Datsd  January  25, 1988. 
I G.  Kali. 


Secretary. 

(FR  Doc  80-2178  FUad  1-30-88: 8:45  am| 


DEPAfrmCNT  OF  TRANSPORTATION 
rvosTM  AVMiiun  AamNNi  u  ■inn i 
HiBh  Donstty  Trsfflc  Ah  port  Slots  by 


:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation.  (DOT). 
ACnOM:  Notica  of  meeting  to  allocate 
Hi^  Density  Traffic  Airport  slote  by 
lottery. 


r  In  December  1985.  the 
Secretary  of  Transportation  issued  a 
rule  esteblishing  procedures  for  the 
allocation  and  transfer  of  operating  slote 
at  the  four  airporte  designated  as  high 
danisity  traffic  airports:  Kennedy 
International  LaGuardia.  O'Hara 
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International  and  Washington  National 
Airporte.  The  rule  provides  that 
unallocated  and  returned  slote  will  be 
distributed  by  lottery.  The  previous 
lottery  was  conduded  on  July  22. 1987. 
This  notice  annoonces  a  meeting  to 
conduct  lotteries  to  allocate  air  carrier 
and  commuter  slote  which  have  become 
available  at  three  of  the  four  airporte 
since  July  1987.  Slote  are  not  avaUable  in 
both  conmuter  and  air  carrier  categories 
at  all  airporte. 
OATIS: 

Meeting:  The  meeting  will  be  held  on 
Wednesday,  March  8, 1980.  The  air 
carrier  slot  lottery  wiD  begin  at  9:00  a jn. 
The  Gononiter  slot  lottery  wiH  begin  at 
10-.30ajn. 

Requests  to  participate:  Notne  of 
intent  to  participate  most  be  received  by 
5M)  p.m.  on  die  following  dates: 
Incumbent  operators:  March  8, 1980 
New  entrant  operatorr  February  21. 

1988 

AOONnsis:  The  meeting  will  be  held  at 
FAA  Headquarters,  Third  Floor 
AudHorinm,  800  Independence  Avenue 
SW..  Washington.  DC 

Request  to  participate  in  the  lottery 
should  be  submitted  to: 

Office  of  the  Chief  Counsel  Slot 
Administration  Office.  AGC-20a 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20501. 

PON  RMTMn  ■yOWMATIOII  OONTACT. 

David  L  Bennett  Manager,  Airspace 
and  Air  Traffic  Law  Branch.  AGC-23a 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  Telephone: 
(202)  2B7-M91. 
'AMV 


AvaUahOtyofl 

Any  person  may  obtain  a  copy  of  tfiis 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Admmistration.  Office 
of  PubBc  Affsfas,  800  Independence 
Avenoe  SW„  Washmgton,  DC  20S91;  or 
by  calling  (202)  267-805a 
Communications  nrast  identify  the 
notice  number  of  the  document 

Background 

On  December  16, 1985,  the 
Department  of  Transportation  issued 
Amendment  No.  83-49.  "High  Density 
Traffic  Airports;  Slot  Allocation  and 
Transfer  Matboda:  Final  Rule"  (SO  FR 
5218a  December  2a  1906).  addbig  new 
Subpart  S  to  Part  93  of  the  Federal 
Aviation  Regulations  (FAR).  14  CFR  Part 
93.  Subpart  S.  The  rule  established 
procedures  for  the  allocation  and 
transfer  of  openting  slote  at  the  foor 
■iiporte  designated  as  high  density 
traffic  airporte  under  the  High  Density 


Rule.  14  CFR  Part  93.  Subpart  K: 
Kennedy  International  LaGuardia. 
O'Hare  International  and  Washington 
National  Airports.  The  rule  provides 
that  unallocated  and  returned  slote  will 
be  distributed  by  lottery. 

On  July  22. 1987,  a  lottery  of  air  carrier 
and  commuter  sbte  at  all  four  high 
density  traffic  airports  was  conducted 
under  the  provisions  of  Sul^Mrt  S.  Even 
though  slote  are  extremely  limit^i  at 
most  airports,  a  few  slote  have  become 
available,  through  operation  of  the  use- 
or-lose  provisions  of  14  CFR  9  93.227 
and  through  the  failure  of  some  carriers 
to  use  the  slote  obtained  in  previous 
lotteries  within  the  required  time.  The 
final  rule  issued  in  December  1985  states 
that  lotteries  wiH  be  held  when 
suffident  slote  are  available  for  general 
distribution,  but  normally  not  more  than 
twice  each  year.  In  consideration  of  the 
availability  of  slote  and  die  fed  that  no 
lotiery  has  been  held  since  July  1987.  a 
lottery  of  air  carrier  and  communter 
slote  will  be  held  on  March  8, 1989. 

The  list  of  slote  available  for 
distribution  by  lottery  wifl  be 
determined  as  of  Friday,  Mardi  3, 1989. 

General  Slot  Lotteries  Undsr  M  CFR 

Time 

Air  carrier  lottery:  9:00  a jn..  March  a 

1909. 
Commuter  operator  lottery:  10:30  a.m.. 

March  8. 1989. 

Requests  to  Participate 

For  each  of  die  hi^  density  airports, 
each  air  carrier  and  commuter  curator 
operating  at  that  airport  will  be  inchided 
in  the  appropriate  lottery  for  the  airport 
upon  written  notification  to  die  FAA  by 
5:00  p  jn.  on  March  a  190a  of  the 
operator's  desire  to  partidpate. 

Any  air  carrier  or  commuter  operator 
which  (i)  is  not  operating  at  die  airport 
and  (ii)  has  not  fafled  to  operate  slote 
obtained  in  the  previous  lottery,  but 
wishes  to  initiate  service  at  the  airport 
shall  be  included  in  the  lottery  if  that 
operator  notifies  the  Office  of  die  Chief 
Counsel  in  writing.  To  be  eligible  to 
partidpate,  the  operator  must  hold 
appropriate  economic  authority  under 
Tide  IV  of  die  Federal  Aviation  Act  of 
1958,  as  amended,  and  must  hold  or 
have  made  substantial  progress  in 
obtaining  FAA  operating  authority 
under  Part  135  or  Part  121  of  Tide  14  of 
the  Code  of  Federal  Regulab'ons. 
"Substantial  progress"  for  this  purpose 
is  defined  in  14  CFR  93.225(g).  The 
notification  must  also  include  a 
statement  as  to  whether  diere  is  any 
common  ownership  or  control  of,  by.  or 
with  any  other  carrier  as  defined  in  14 


CFR  93.213(c).  Hie  notification  must  be 
in  duplicate  and  must  be  received  by 
5:00  pjn.  on  February  21. 1989,  as 
additional  notification  time  for  new 
entrante  is  needed  to  confirm  the 
certification  status  of  applicante. 

All  notifications  of  intent  to 
partidpate  in  the  lottery  must  be 
submitted  to  the  address  Usted  above 
under  "ADORESSES." 

Availability  of  slots:  Slote  available 
for  distribution  by  lottery  are  extremely 
limited.  However,  there  have  been 
requeste  for  some  of  the  available  slots, 
and  the  FAA  is  conducting  a  formal 
lottery  procedure  for  the  purpose  of 
allocatiiig  these  slote  in  accordance  with 
agency  rules.  A  preliminary  list  of  slots 
available  is  as  follows: 


Aiiport 

fmemtm 

Coramul- 

m 

Mialir>«ml 

0 

0 

2 

•2 

*  14 

Kanmirfy 

LaGuanCa........; 

0 

4 

*  ts 

« 13  STOL ( 
*4al0646:14al20«. 

A  final  list  of  the  air  carrier  and 
commuter  slote  to  be  allocated  wriU  be 
prepared  by  the  FAA  and  wUl  be 
available  l^  March  a  1900. 

Lottery  Procedures 

Slote  wiU  be  allocated  in  accordance 
with  the  lottery  procedures  set  forth  in 
14  CFR  Subpart  S,  S  93  225  The 
procedures  for  the  lottery  at  eadi  airport 
may  be  summarized  as  follows: 

1.  A  random  lottery  will  be  held  to 
determine  the  order  of  slot  selection. 

2.  During  the  first  selection  »pnnence. 
25  percent  jf  the  slote  available  at  each 
airport  but  no  fewer  than  two  slote  (or  1 
slot  if  only  1  wil  be  allocated)  shall  be 
reserved  for  selection  by  new  entrant 
carriers. 

3.  Each  carrier  will  make  ite  selection 
in  the  order  determined  in  the  initial 
sequence  lottery,  except  that  only  new 
entrant  carriers  will  be  permitted  to 
make  selections  until  the  percentage  of 
slots  set  aside  for  new  entrante  is 
seleded.  The  normal  sequence  will 
resume  at  that  time,  beginning  with  the 
first  incumbent  carrier  passed  over 
during  the  new  entrant  selections. 

4.  An  operator  may  seled  any  two 
slote  available  at  the  airport  during  each 
selection  sequence,  except  that  new 
entrant  carriers  may  select  four  slots,  if 
available,  in  the  first  sequence. 

5.  Each  operator  must  make  ite 
selection  within  5  minutes  after  being 
called  or  it  riiaB  lose  ite  turn.  If  capadty 
remains  after  eedi  operator  has  had  an 
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opportunity  to  tticct  slots,  the  allocation 
•cquenc*  wUl  b«  repeated  in  the  eame 
order. 


The  meeting  ia  open  to  the  public  and 
all  intereeted  pereona  are  invited  to 
attend.  All  lotteriee  will  be  held  at  PAA 
Headquarters  in  the  Third  Floor 
Auditorium. 

iMued  tn  Weahlngton.  DC,  on  January  2S. 


|oteM.WalA. 

Acting  ChMfCounaui 

(Fit  Doc  00-2148  nUd  1-30-«8;  8:48  am) 


DEPARTMENT  Of  THI  TREASURY 

PuMte  Inf  ofmatlon  Coflecllon 
nv<|iiireinanis  wiuiiiiiwu  lo  uotb  nir 


Data:  lanuary  28. 18881 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  re<]uirement(s)  to 
OMB  for  review  and  clearance  undisr 
the  Paperwork  Reduction  Act  of  1080. 
Pub.  L  (MMill.  Copies  of  the 
submisaion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer.  Department  of  the 
Treasury.  Room  2224, 15th  and 
Psnnsylvanla  Avenue  NW..  Washington. 
DC202aa 

interne]  Revenue  Satvloa 

OMB  Number  1545-0067 

Form  Numben:  1024 

Type  of  Review:  Extension 

Title:  Application  for  Recognition  of 
Exemption  Under  Section  501  (a)  or  for 
Determination  Under  Section  120 

Description:  Organlaadons  wanting  to 
be  exempt  from  Federal  income  tax 
under  section  SOl(a)  as  organlxatlons 
described  in  most  paragraphs  of 
section  501(c).  or  a  leiMMrvice  plan 
described  in  section  120l  must  apply 
lo  IRS  for  a  datennloaUon  or  ruling 


letter.  The  information  supplied  is 
used  to  determine  whether  the 
organisation  qualifies  for  exempt 
status. 

Reepondentt:  Non-profit  institutions 

Eetimated  Number  of  Respondent$: 
10,006 

Eitimatad  Burden  Hourt  Per  RenponMe/ 
Recordkeeping: 

Recordkeeping:  46  hours  17  mintuas 
Learning  about  the  law  or  the  form:  3 

hours  3  minutes 
Preparing  the  form:  4  hours  53  minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS:  16  minutes 

Frequency  ofReeponse:  On  occasion 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  575.778  hours 

OMB  Number  1S45-O220 

Form  Number*:  6008  and  6000 

Type  of  Review:  Extension 

TiUe:  Fee  Deposit  for  Outer  Continental 
Shelf  Oil:  Quarterly  Report  of  Fees 
Due  on  Oil  Production 

Description:  Forms  0008  and  6000  are 
used  to  compute  and  deposit  fees  due 
on  oil  that  is  produced  on  the  Outer 
Continental  Shelf.  Information  is  used 
lo  verify  that  the  correct  fees  have 
been  paid. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  100 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Form  0006: 1  hour  28  minutes 
Form  6000:  Recordkeeping — 11  hours 

14  minutes 
Learning  about  the  law  or  the  form:  22 

minutes 
Preparing  the  form:  1  hour  30  minutes 
Copying,  assembling,  and  sending  the 
rorm  to  IRS:  16  minutes 

Frequency  of  Response: 
Gta  occasion  (Form  6008) 
Quarterly  (Form  6000) 

Estimated  TotaJ  Recordkeeping/ 
Reporting  Burden:  7.104  hours 

Clearance  Officer  Garrlck  Shear  (202) 
535-4207,  Inlemal  Revenue  Service, 
Room  5671. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Miio  Sunderhauf  (202) 
395-6680,  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 


Office  Building.  Washington.  DC 

20503. 
LoteK.  Holland, 

Departmental  Reporta  Management  Officer. 
(FR  Doc  80-2131  Filed  1-30-88:  8:45  amj 


g^^Mn   l-ai,.,—, —*!..»  ^nM«  ntifim 

rasnc  NiiufineiNNi  woeacncm 
ne^wrenwnis  suiNiHiieu  lo  umm  ror 


Date:  January  25. 1888. 

The  Department  of  Treasury  has 
submitted  the  following  public 
Information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1900, 
Pub.  L  96-511.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfRcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfRcer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220. 

Intaraal  Rsvanua  Sarvka 

OMB  Number  1545-0056 

Form  Number.  1023  and  87Z-C 

Type  of  Review.  Extension 

Tide:  Application  for  Recognition  of 
Exemption  Under  section  501(c)(3)  of 
the  Internal  Revenue  Code;  Consent 
Fixing  Period  of  Limitation  Upon 
Assessment  of  Tax  Under  section  4940 
of  the  Internal  Revenue  Code 

Description:  Form  1023  is  filed  by 
applicants  seeking  Federal  income  tax 
exemption  as  organizations  described 
in  section  501(c)(3).  IRS  uses  the 
Information  to  determine  if  the 
applicant  is  exempt  and  whether 
applicant  is  a  private  foundation. 
Form  872-C  extends  the  statute  of 
limitations  for  assessing  tax  under 
section  4940. 

Respondents:  Non-profit  institutions 

Estimated  Number  of  Respondents 
40,670 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 


UMI 


1023 

872-C 

n. ^,.^,„^ 

78  hnn  77  mtrnSM 

t  hours  8  mlnuin. 

1  aaminf  afcp^  Ih^  Ipa  or  4^«  (OfV 

11  hnun  18  rrtnulas 

84  nSnulss. 

Mi^Mrtnf  Mm  hMH                                                             ,„       _„„_ 

18  hnun  18  nenulsa 

ISaanan. 

r>fyi>(  tttr-1r^  anf  tt>ifno  fw  tsm  to  no 

If  fflinutos 

0 

Frequency  of  Response:  On  occasion 
Estimated  TotaJ  Recordkeeping/ 
Reporting  Burden:  2.21SM5  hours 

OMB  Number.  1545-0735 
Form  Number.  Nons 
T>p*  of  Review:  Extension 

TY(/e:  Amorttza 
Expenditures 

Hon  of  Reforestation 

Description:  Section  194  of  the  Internal 
Revenue  Code  allows  taxpayers  to 
elect  to  amortize  certam  reforestation 
expenditures  over  a  7-year  period  if 
the  expenditures  meet  certain 
requirements.  The  regulations 
implement  this  election  provision  and 
allow  the  Internal  Revenue  Service  to 
determine  if  the  election  is  prdper  and 
allowable. 

Respondents:  Individuals  or  households. 
Farms,  Businesses  at  other  for-profit. 
Small  businesses  or  organizations 

Estimated  Number  of  Respondents: 
12.002 

Estimated  Burden  Hours  Per  Response. 
30  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  64)01 
hours 

Clearance  Officer.  Garrick  Shear  (202) 
535-4297.  tntenial  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderiiauf  (202) 
395-«88a  Office  of  Management  and 
Budget  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

LoislCHollaiid. 

Departmental  R^Mrts  Management  Officer. 

[FR  Doc  88-2132  Filed  1-80-88;  9:45  anij 


VETERANS'  ADMINISTRATION 

Advisory  CommtttM  on  RMcqustinent 
Probtomt  of  Vtetnam  Veterans;  Notico 
Of  sssonnQ 

The  Veterans'  Administration  gives 
notice  under  Pub.  L  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Readjustmmt  Problems  of  Vietnam 
Veterans  will  be  held  February  22  and 
23, 1989.  This  is  a  regularly  scheduled 
meeting  for  the  purpose  of  reviewing 
Agency  and  other  relevant  services  to 
Vietnam  veterans  and  to  formulate 
Committee  recommendations  and 
objectives.  The  meeting  will  be  held  in 
the  Omar  Bradley  Conference  Room  at 
VA  Central  Office,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420. 

The  meeting  February  22  will  begin  at 
8  a.m.  and  conclude  at  4  p jn.  The  day's 
agenda  will  consist  of  a  summary  of  the 
Disabled  American  Veterans  National 
Survey  of  VA  Programs,  an  update  on 
the  development  of  a  new  National 
Center  for  Stress  Recovery,  current 
status  of  the  Department  of  Medicine 
and  Smgery  treatment  programs  for 
substance  abuse  and  post-traumatic 
stress  disorder,  a  review  of  the  findings 
of  the  final  report  of  the  National 
Vietnam  Veterans  Readjustment  Study, 
and  an  iq>date  of  Readjostment 


Counselmg  Service.  The  meeting  on 
February  23  «vill  begm  at  8:30  a.m.  and 
conclude  at  4  p.m.  The  second  day's 
agenda  will  consist  of  a  report  on  the 
findings  of  the  Columbia  University — 
American  Legion.  Vietnam  Veterans 
Study,  an  update  regarding  various 
pending  Committee  reports  and  projects, 
and  a  report  on  the  extension  of 
delimiting  periods  for  VA  educational 
programs  by  reason  of  alcohol 
conditions  vis-a-vis  Pub.  L 100-689.  Se& 
109.  Both  day's  meetings  will  be  open  to 
the  public  to  the  seating  capacity  of  the 
room. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Arthur  S.  Blank 
Jr..  MJ)m  Director.  Readjustment 
Counseling  Service.  Veterans' 
Administration  Central  Office,  (phone 
number  202  233-^17/3303). 

Dated:  January  24. 1988. 

By  direction  of  the  Secretary: 
Rosa  Mvia  Foatanes, 
Committee  Management  Officer. 
(FR  Doc  80-2207  Filed  1-30-8S;  8:45  am) 
ICOOtI 


1  . 


Sunshine  Act  Meetings 


TNt  Mction  of  the  FEDERAL  REGISTER 
oonWrw  noliOM  of  meeting*  pubMwd 
under  the  "Qovemment  In  the  SunaNne 
Act  (Pub.  L  94-409)  5  U.S.C.  5S2b(e)(3). 


N^NAATOIIV 


CITATION  OP 

t  January  25, 
1909. 54  FR  372a 

LY  ANNOUNCBI TMM  AND  OATI 

;  January  25, 1969. 10:00  a  jn. 

;  The  following 
Docket  Numbers  have  been  added  to 
Item  CAG-2  for  the  agenda  January  25, 
1960: 

Item  No.  Docket  No,  and  Company 

CAG-2 

RPBS-22S-00a  Tennenee  Gas  PipeUne 
Company 

Lokariihin, 

Secretary. 

(FR  Doc  89-2240  FUed  l-2»-89;  4:41  pjn.] 


SV9TCM  BOANO  OIF 


•  DATC  12:00  Noon,  Monday, 
February  6, 1969. 

rUkCM:  Marriner  S.  Ecdes  Federal 
Reeerve  Board  Building,  C  Street 
Entrance  between  20th  and  2l8t  Streets 
NW.,  Washington.  E>C  20551. 

STATUS:  Qosed. 

MATTtnS  TO  ■■  CONSIDERCDC 

1.  Propoaed  purchaw  of  computer 
equiiment  within  the  Federal  Reserve 
System. 

2.  Proposed  purchase  of  reader/sorter 
equipment  within  the  Federal  Reserve 
System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  KRSON  PON  MOm 
mformation:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginidng 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bcmk 


Federal  Register 
VoL  54.  Na  19 
Tuesday,  January  31,  1989 


holding  company  applications  scheduled 

for  the  meeting. 

JaanifarMolBHaa, 

Aaaociate  Secretary  of  the  Board 

Date:  January  27. 1989. 
[FR  Doc  89-2315  nied  1-27-89: 3:24  pjn.1 


NATIONAL  LABOR  RCLATIONS  BOANO 

Notice  of  Meeting 

TMi  AND  DATE  9:30  a  jn.,  Tuesday, 

Felvuary  7, 1969. 

PLACC  Board  Conference  Room,  Sixth 
Floor  1717  Pennsylvania  Avenue,  NW., 
Washingtcm.  DC  20S7a 
STATUS:  Part  of  diis  meeting  will  be 
open  to  the  public.  The  remainder  of  the 
meeting  will  be  closed  to  die  public. 

HATTCRS  TO  BC  ( 


Portion  open  to  die  public 
Casehandling  procedures 

Portion  closed  to  the  public 
Personnel  matters 


CONTACT  PCMON  PON  I 
BgOWMATlON;  John  C  Truesdale. 
Executive  Secretary,  National  Labor 
Relations  Board,  Washington,  DC  2057a 

By  direction  of  the  Board. 
JoinCThwadale. 
Executive  Secretary. 
(FR  Doc.  89-2316  Fded  1-27-88;  3:25  pm] 
■LUNQ  COOa  Till  t1  II 

NATIONAL  SCKNCe  BOARD 

DATS  AND  tme:  February  la  1989: 

8:30  ajn.  Closed  Session 
8:45  a.m.  Open  Session 

PLACC:  National  Science  Foundation, 
1800  G  Street  NW.  Room  54a 
Washington,  IX:  2055a 
status: 

Most  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public 

MATTERS  TO  BC  CONSmCREO  FEBRUARY 
10: 

Closed  Session  (8:30  a.m.  to  8:45  am.) 

1.  Minutes — December  1988  Meeting 

2.  NSB  and  NSF  Staff  Nominees 

3.  Vannevar  Bush  Award 

4.  Grants  and  Contracts 

Qpeii  Session  (&-4Sa.m.  to  IZHOnoon) 

Swearing-in  Ceremony  of  New  NSB  Members 

5.  Chairman's  Report 

6.  Minutes — ^December  1988  Meeting. 

7.  Director's  Report  > 

&  Inspector  General  Act  Implementation. 


9.  Presentation  by  Dr.  Kadiryn  Levin: 
Terspectives  on  High  Temperature 
Supetoonductivity  "Theory". 

la  Odier  Business. 

llMiBaeUlMis, 

Executive  Officer. 

PH  Doc.  89-2245  Filed  1-27-88;  8:50  am] 


NUCLEAR  REOULATORY  < 

date:  Weeks  of  January  3a  February  a 
13,  and  2a  I960. 

PLACE:  Commissioners'  Confoenoe 
Room.  11555  Pikeville  Pike,  Rodnrille. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  i 


Woakof|aiHiaiyl9    ^ 

Thursday,  February  2 

ICkODajn. 
Periodic  Briefing  on  EBO  IVograou  (Public 
Meeting) 
2:00  pjn. 
Briefing  on  Propoeed  Rulemaking  on 
Substandard  Cnnponents  (PnbUc 
Meeting) 
3:30  pjn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  on  Informal  Procedures  for 
Materials  licensing  Adjudications 

b.  Final  Rule  on  Immediate  Effectiveness 
Procedures  and  Related  Federal  Register 
Notice  on  TMI-Related  Policy 
Statements 

c.  Shoreham — Intervener  Motion  to  Admit 
New  Contention  on  Medical  Services  for 
Contaminated  Injured  Individuals 

Weak  of  Fefaraaiy  •—Tentative 

Monday.  February  8 
2:00  p.m. 
Briefing  on  Status  of  Peach  Bottom  (Public 
Meeting) 

Tuesday,  February  7 

2M)pjn. 
Briefing  on  Final  Rule  on  Fitness  for  Doty 
(Public  Meeting) 

Wednesday,  February  8 

10:00  a.m. 
Briefing  on  Final  Rule  on  Fitness  for  Duty 
(Public  Meeting) 

Thursday,  February  9 

10:00  a.m. 
Briefing  on  Hnal  Rule  on  Eariy  Site 
Permits.  Standard  Design  Certification; 
and  Combined  Licenses  for  Nuclear 
Power  Reactors  (Public  Meeting) 
11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
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Friday,  nbntaty  tO 

1:00  p^a. 
Oral  ArfuaiMil  oa  SaacHoB  Im«m  la 
Sborafcam  ProoMdii«i  (Public  MMttag) 


Friday,  F^mtarf  tT 

11:30 
AfBn— boo/Diinm*—  wU  Vote  (Public 
Mactlnt)  (ir  tMwM) 

WMk  of  Pcbmwy  »— TMalhw 

TWcdby.  F^bnaryti 

lOcOOc^a. 
BHcfIng  oa  Suff  Prapocal  on  Goattaalqr  af 
CovcnuBcat  Pra^wa  (QoMd— In.  1) 
2.-00  p.m. 
I)r1«nag  on  Safety  Coal  Impiamantation 
Plaa  (Public  Maatli«) 

Wtdnmday.  Ftbruary  22 
IftOOauB. 

BrtaflM  oa  Sla<«a  of  %Vaa(  Valtoy  rntwi 
(Public  Maatlng) 

Thursday.  February  U 

9:30  pm. 
AffiniuiUoa/Dlacuaaloa  aad  Vota  (Public 
Maatlngjllfaaadad) 

AOomoMAA.  WPOWMTiew.  AfRrmation 
of  "Final  Rula  on  Emergency 
Preparednaaa  for  Fuel  Cycle  and  Other 
Radioactive  Material  Ucenseea" 
■cbadalad  for  Januuy  M.  pottpoimd 

flm     /^flliBHiliB  milnai  aia  laHlally 

achedulad  and  announced  to  th«  public  on  a 
ttia  raeervad  baalr  Supplamentary  notice  ta 
provldad  la  aooordaoca  Mnth  the  Suaahiae 
Act  aa  apaclflc  Iteaia  are  idantlflad  and  added 
to  the  nMettnt  ajeada  If  iben  ta  ao  apeclflc 
aublect  llated  for  afllnnatiaa.  thia  aeaaa  ikat 
no  Ham  ha*  ■•  yt  baae  IdeaUliad  aa 
re^ulrinf  any  Cooualaaioa  vota  oa  thia  dale. 


Piled  1-17-M;  US  pi^ 


Agency  Maatlnsf 

Notlca  is  hereby  ghren.  ponuant  to  the 
provlaiofu  of  the  Goreniment  in  the 
Sunahire  Act.  Pub.  L  94-409,  that  the 
Securitiee  and  Exchange  Commiaaioo 
will  hold  the  following  tneetinga  during 
the  week  of  January  aa  1988. 

A  doeed  meeting  will  be  held  on 
Tueaday.  January  31.  lOea  at  2:30  pjn. 
An  open  meeting  will  be  held  on 
Thuraday.  February  2. 1980,  at  tM  pJiL, 
InRooinlCSO. 

The  Comnistioner*,  Counsel  to  the 
Conunlssioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
wdll  sttend  the  dosed  meeting.  Certain 
staff  memt>era  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Coonsel  of  the 
Commissioo.  or  his  designee,  has 
certified  thst  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
Sft2(c)(4).  (8).  (9)(A)  and  (10)  and  17  CFR 
20a402(a)(4).  (8).  (0)(i)  and  (10).  permit 
considers  tion  of  the  scheduled  matters 
at  a  doeed  meeting. 


Coauniseioner  Cox.  as  duty  oflloer. 
voted  to  consider  the  itenu  listed  for  the 
doeed  meeting  in  dosed  session. 

The  subfect  matter  of  the  dosed 
meeting  scheduled  for  Tuesday.  January 
91. 1080.  at  2J0  p  jn^  will  be: 

Dismissal  of  in)ttnctive  actioo. 
SattlaoMnt  of  iatunctiva  action. 
tawtitatkia  of  adiainiatrative  proceeding  of 
aa  aBforoement  nature. 
PetaHl  ordan  of  iavaatigatioo. 
Litigation  matter. 

The  subject  matter  of  the  open 
meeting  schadaied  for  Thtveday. 
Febniary  2. 1980.  at  2K»  p.m..  will  be: 

The  Conimiasion  will  meet  with 
reffeaeatativea  of  the  Aoiehcan  Society  of 
Coqwrata  Sacratahet  to  ducuM  th» 
loOowlag  laauea:  The  corporate  electoral 
lyalsat  abaraholder  fights  plana.  th»  efFecta 
of  takaovars/Ieverafed  tray  «tit*  on 
deblboldera.  the  aectiaa  IS  releaM. 
managetnent'i  reaponaibilities  for  financial 
Btataniant*  and  controls,  and  Form  S-8.  For 
further  Information,  please  contact  Una 
Angelia  at  (202)  272-3087. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any.  matters  have  been  added  deleted 
or  postponed,  please  contact  Anthony 
Aln  at  (202)  272-240a 
loMihaa  G.  Kata. 
Stcrvlary. 
January  25. 1900. 
(FR  Doc  ae-228S  Filed  1-27-80:  2:32  an>| 
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Corrections 


Fodacri 

VoL  54.  Ne.  It 

Tuesday,  (anuaiy  31. 1980 


TNs  eeclion  of  the  FEDERAL  REGISTER 
containe  edMorial  correctiona  of  previously 
pubisiied  Preeidenliei,  Rule,  Propoeed 
nue,  am  noeoe  aocumonis  ana  vowmes 
of  ttw  Code  of  Federtf  Regulations. 
These  correctiofw  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  oonectiona  are  issued  as  signed 
documents  and  appeer  in  the  appropriate 
document  categories  etsewtiere  in  the 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-88148D;  FRL  3S0»8] 

Intwtm  PoNcy  for  SulfiUng  AQWits  on 
QrapM;  Extonslon  of  Policy  Statement 

Correction 

In  rule  document  89-191  beginning  on 
page  382  in  tke  teaae  of  Tfanrsday, 
January  5, 1980,  make  the  following 


Oa  page  862.  ia  4he  tUrd  oolumn.  in 
the  seoond  ooaylete  paragraph,  in  the 
fifth  line,  "January  1, 1080"  should  read 
"January  1. 1988". 


ENVIRONMENT  AL  PROTECTION 
AGENCY 

40  CFR  Pvta  61  and  763 

(AO-FRL-OPT8-348»4] 

Aat»—toa  NESHAP  Ri  ii  Wan, 
DIapoaal  of  Aabaatoa  Containing 
Matariala  Rantovad  From  Schoola 

CorrecUoa 

In  prapoaedtrule  doownent  89-494 
beginning  on  page  912  in  the  issue  of 
Tuesday,  January  10, 1989,  make  the 
following  corrections: 

1.  On  page  917,  in  the  third  column,  in 
the  second  complete  paragraph,  in  the 
third  line,  "lead-tight"  should  read 
"leak-Ught". 

2.  On  page  918,  in  the  1st  colunm,  in 
the  1st  paragraph,  in  the  13th  line, 
"training"  should  read  "trained":  and 
the  15th  line  should  read  "site  at  all 
times  but  must  be  present  for  a". 

3.  On  the  same  page,  in  the  2nd 
column,  in  the  2nd  complete  paragraph, 
the  21st  line  should  read  "job  being 
delayed  while  notifying  EPA  are". 


4.  On  page  919,  in  the  second  column, 
in  the  fourdi  complete  paragraph.  In  the 
third  line,  "million"  should  read 
"milling". 

5.  On  page  921,  in  the  table,  in  the 
subject  heading  above  the  second  and 
third  columns,  "removable"  should  read 
"removal". 

161.141    IConrected] 

6.  On  page  925,  in  the  let  column,  the 
12th  line  should  read  as  follows:" 
'record,'  and  'Working  days.'  The". 

§61.146   ICorreelad] 

7.  On  page  927,  in  the  first  column,  in 
i  ei.145(a)(2),  in  the  seventh  line,  "in" 
should  read  "on". 

8.  On  the  same  page,  in  the  second 
column,  in  f  •1.145(b)(8)(iii),  in  the  third 
line,  "asbestos"  was  misspelled. 

9.  On  page  928,  in  the  second  column, 
in  §  ei.l45(c)(3)(i)(A),  in  the  first  line, 
"administrator"  should  read 
"Admiaistrator*'. 

20.  On  page  929,  in  the  first  column,  in 
S  61.145(c)(7)(i),  in  the  fourth  line, 
"paragraph  (c)(e)"  should  read 
"paragraph  ^MSi". 

961.149   ICorrectadI 

21.  On  page  930,  in  the  first  column,  in 
S  61.149(c)(l)(iii),  in  the  third  line,  "then" 
should  read  "than". 

22.  On  the  same  page,  in  the  second 
column,  in  fi  61.149(e)(l)(vi).  in  the  first 
line,  "names"  should  read  "name". 

23.  On  the  same  page,  in  the  same 
column,  in  {  6L149(e){2),  in  the  second 
line,  "recmd"  should  read  "records". 

{61.1S1    (Corrected] 

24.  On  page  931,  in  the  third  column. 
in  S  61.151,  at  the  beginning  of  the  fourUi 
line,  two  secti(»  twist  symbols  should 
appear,  rather  dian  one. 

25.  On  page  932,  in  the  first  column,  in 
§  61.151(b)(3),  the  sixth  line  should  read 
"adequately  deters  access  by  the 
general  publia". 

S  61.152   ICorrectedl 

26.  On  the  same  page,  in  the  same 
column,  ia  i  61.1S2(aJ,  in  the  third  line, 
"61.145(cH3)(i)(B)(i)"  should  read 
"ei.l45(c)(3)(i)(B)(i)". 

ZT.  On  the  same  page,  in  tiie  same 
colimm.  in  f  m.l52(aK3).  in  the  second 
line  insert  'January  10, 1980". 

28.  On  the  same  page,  in  the  second 
column,  in  1 61.152(b)(1).  in  the  first  line 
insert  "Jamnry  10, 1968". 


29.  On  page  035,  under  Flgutat. 
NotfficatioD  of  Denaolttiaa  and 
RenovatioB,  in  the  third  column,  ia 
designated  paragraph  XL.  in  the  eighth 
line,  "brc^"  should  read  "broken". 

30.  On  page  936,  in  the  first  column, 
under  Figure  4.  Asbestos  Waste 
Ttaddng  System,  in  item  1.  remove  the 
last  line. 

SHlSMaCOOC  1S0fr«1-O 


ENVIRONMENTAL  PftOTECTION 
AGENCY 

40CFRPart180 

(PP  6E3661/P47S;  FRL-3S01-2i 

Paatlclda  Tolaranca  For  PluazHop- 
Butyl 

Correction 

In  proposed  rule  document  88-30080 
beginning  on  page  S3017  in  the  issue  of 
Friday,  December  30, 1988,  make  the 
following  correction: 

On  page  S30fl7,  in  the  second  column, 
in  the  first  complete  paragraph,  in  the 
sixth  line,  "(R)-2-[14-[(5-"  should  read 
"(R)-2-l4-[l5-". 

aajjHO  CODE  isa»«i« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parta  796  Md  700 

(OPTS-46017,  FRL-3496-7] 

Mouaa  Vialbia  Specific  LociMTMt 
Racpulramant!  Propoaao  Amanomam  in 
TaatRulaa 

Correction 

In  proposed  rule  document  88-29496 
beginning  on  page  51847  in  the  issue  of 
Friday,  December  23, 1988,  make  the 
foflewiag  coirectiaii: 

On  page  51648,  in  the  first  column, 
under  DATCS,  fai  the  seooad  line, 
"January  23, 1686"  shoidd  read 
"February  21, 1989". 


BEST  COPY  AVAILABLE 


/  V«»L  B4.  Na  19  /  TWday.  |>nu^  31.  lOW  /  Corwctiom 


CMvmoNMUiTAL  FfKnccnoN 

AQINCY 


for 


DKMnbOT  2. 19M.  make  the  foUowtng 
comctionK 


1.  On  page  4884S.  equation  (3-3) 
should  read  at  follows: 


Correction 

In  notice  document  8fr-27687  beginning 
on  pate  48830  in  the  issue  of  Friday. 


B-      X       l,t,-Iiii-»-lili-f 
1-1 


•fU. 


O^) 


1  On  the  MOM  page,  equation  (S-«) 
should  read  as  follows: 


B- 


N 

N 

S 

lA     -     O 

t-1 

t«l 

(CJlCKJi. 


(3-4) 
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OFFICE  OF  MANAGEMENT  AND 
BUDQET 

Office  ©f  Federal  Procurement  Poicy 

SMALL  BUSINESS  ADMINISTRATION 

menni  roecy  ueecuw 

Correction 

In  notice  document  88-29089  beginning 
on  page  52889  in  the  issue  of  Thurday, 
December  29. 1988.  make  the  following 
corrections: 

1.  On  page  52890,  in  the  3rd  column, 
under  C  Executive  Order  12291.  in  the 
13th  line,  "not"  should  read  "no". 

2.  On  page  52892.  in  the  third  column, 
in  the  fint  complete  paragraph,  in  the 
eighth  line,  "any"  should  read  "an". 

3.  On  page  52898.  in  the  table,  in  the 
first  table-column,  under  "II.  Refuse 
Sysyems  and  Related  Services:",  below 
the  first  entry  (PSC  S205).  insert  "HI. 
Architectural  and  Engineering  Services 
(including  mapping  and  surveying)". 

coot  tsssevo 


3.  On  the  same  page,  equatioo  (3-8) 
should  read  as  follows: 


N 
T-      X 
1-1 


(*-«) 


4.  On  the  same  page,  equation  (3^) 
should  read  as  follows: 


N 
BD-      X      t, 
1-1 


(i^) 


8.  On  the  tama  page,  equation  (34) 
should  read  as  follows: 
ER,-7eD/T  (3-9) 

8.  On  the  same  page,  equation  (3-10) 
should  read  as  follows: 
ER,  -  (Ci  ICR)  (ED)/T  (3-10) 

7.  On  the  same  page,  in  equation  (3- 
11).  after  "(BW "  Insert  ")". 

8.  On  page  48847.  in  the  first  column, 
equation  (3-15)  should  read  as  follows: 


N 
B-(CR)     X      Qli 
t-1 


ENVIRONMENTAL  PfKHECnON 

AOENCY 

IOrTM17«;FRL-380Ml 

Toile  end  Heardoue  Subelaneee; 


December  3a  1988.  make  the  foUowing 
correction: 

On  page  53071.  in  the  third  column,  in 
ran  Mm«R  MFONMATIOM  CONTACT,  in 

the  fifth  line,  the  phone  number  should 
read  (202)  755-748a 


Correction 

In  notice  document  80-704  beginning 
on  page  1231  in  the  issue  of  Thursday. 
January  12. 1989.  make  the  foUowing 
corrections: 

1.  On  page  1231.  in  the  first  column, 
under  DATit.  in  the  17th  line. 
"December  20. 1980"  should  read 
"December  29. 1988". 

2.  On  page  123Z  in  the  second  column, 
under  P  9$-3M.  in  the  third  Una. 
"polyester"  was  misspelled. 

3.  On  the  same  page,  in  the  third 
column,  under  P  aO-Xie.  in  the  second 
line.  "Pyradine"  should  read  "Pyridine". 


DEPARmENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offloe  Of  Humen  Development 


DEPARTMENT  OF  THE  ■ITERIOR 
Bureeu  of  Lend  Menegement 
(AZ4»a»O7-4321<01:  AXA-t)3301 

Reelty  AcJw^Exchenge  of  Mmerel 
Estete;  Af  Uone 

Correction 

In  noUce  document  88-19664  beginning 
on  page  33879  in  the  issue  of  Thursday. 
September  1. 1988.  make  the  following 
correction: 

On  page  33879.  in  the  second  column, 
under  T.  16  N.,  R.  26  E..".  the  second 
line  should  read  "S\4SEy4." 

C0Bt««M1« 


AdmMetratlon  for  ChMran.  Youlhand 
FamMee;  Aiotment  Percentegee  lor 
(3-M)     Chid  WelfaraSenrtoee  Stale  Grants 

Correction 

In  notice  document  88-30108  beginning 
on  page  53071  in  the  issue  of  Friday. 


■«/»•• 
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Tuesday 
January  31,  1989 


Part  II 

Drug-Free  Workplace 
Requirements;  Notice  and 
Interim  Final  Rules 


Office  off 

DepartiiMfit 

Department 

DeportineiU 

Department 

Department 

Department 


Department 


Mwiagement  and  Budget 
of  Agriculture 
of  Commerce 
of  Defenee 
ofEducation 
of  Energy 

of  Healtli  and  Human  Servicee 
of  Houeing  and  UrlMn  Development 
of  the  Interior 
ofJuetice 
ofLabor 
of  State 

of  Traneportation 
Department  of  the  Treaeury 

ACTION 

African  Development  Foundation 

International  Development  Cooperation  Agency, 

Agency  for  International  Development 

Commlaeion  on  the  Bicentennial  of  ttie  United 

States  Constitution 

Enviromental  Protection  Agency 

FSderal  Emergency  Management  Agency 

Federal  Home  Loan  Banic  Board 

Federal  Mediation  and  ConcWatlon  Service 

General  Services  Administration 

National  Foundation  on  the  Arts  and  the 

Humanities,  Institute  of  Museum  Services 

Inter-American  Foundation 

National  Aeronautics  and  Space  Administration 

National  Archives  and  Records  Administration 

National  Foundation  on  the  Arts  and  the  Humanities 
National  Endowment  for  the  Arts 
National  Endowment  for  the  Humanities 

National  Science  Foundation 

Peace  Corps 

Small  Business  Administration 

United  States  Information  Agency 

Veterans  Administration 

Department  of  Defense  /  General  Services 
Administration  /  National  Aeronautics  and  Space 
Administration 
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OowwwiitHwlda  Iwpliiinwliilon  d 

OM  Dni^'FfVC  w0fVplM9  Act  M  IMS 

HMWCr.  Office  of  Management  and 
Budget. 

action:  Notice. 


r  This  Notioe  provide* 
Information,  in  the  fonn  of  nonbindiog 
queetions  and  anawera,  to  aeaiat  the 
public  in  meeting  the  requirement*  of 
the  Drug-Free  Workpiaoa  Act  of  1988. 
The  Office  of  Management  and  Budget 
(OMB)  ha*  coordinated  regulatory 
development  with  over  SO  Padaral 
agencie*  to  eneure  uniform, 
govemmentwide  implementation  of  thia 
Act  A*  a  conaequence.  OMB  i*  offering 
this  non-regulatorv  guidance. 

Part  of  the  omnlbu*  drug  legialatioii 
enacted  November  18, 1988  i*  the  Drug- 
Free  Workplace  Act  of  1988  (Pub.  L  100- 
eoa  Title  V.  Subtitle  D).  Thia  statute 
requtoee  contracton  and  graalaee  of 
Federal  agencie*  to  certify  that  they  will 
provide  drug-free  workplaoea.  Maldng 
the  required  certification  i*  a 
precondition  of  receiving  a  contract  or 
grant  from  a  Federal  agency  beginning 
on  March  18. 1988. 

Regulatory  requirement*  pertaining  to 
contractor*  are  detailed  in  an  interim 
final  rule  appearing  in  today'*  Padetal 
Ragistar.  Thi*  rule  amends  the  Federal 
Acquieition  Regulation  (FAR)  at  48  C7R 
Subparta  OA.  23.5  and  U2.  Regalatory 
requirement*  pertaining  to  grantaae  are 
detailed  in  an  interim  flnal  common  nila 
al*o  appearing  in  today's  Fadsral 
Ragialer.  The  grantee  common  rule, 
unlike  the  contractor  FAR  rale,  inclodea 
an  extensive  rommmi  praambla  which 
addre**e*  in  detail  the  application  and 
requirement*  for  grantaea.  The  common 
rule  amend*  tha  fOvanHsantwida 
nonproouement  debarment  and 
*u*pen*ion  common  rule.  Under  tha 
Drug-Free  Workplace  Act  the  ultimate 
coneequence  of  noncomphanoe  with  the 
Act'*  requirement*  i*  debarment  ar 
*u*penaion. 

ran  MRTMM  MraWATIOH  OONTaCTS 
For  grants,  contact  Barbara  F.  Kahlow, 
Financial  Managamaut  Division.  10Z25 
New  Executive  OffloaBaildli^  OftfB. 
Washington.  DC  »608  (lalaplHiM  200- 
396-3063).  For  contracts,  contact  Donna 
Foaaom.  OCDce  of  Federal  Procurement 
Policy,  9028  New  Executive  Office 
Buil<tii«  OMa  Washingtoik  DC  aiB08 
(telephone  202-306-3300). 

conwimi  pfeaasbla  and  the  common  rule 
for  detailed  I 

fori 


1.  Qimtkm    What  contracts  are 
covered  under  the  Drug-Free  Woskplaca 
ActT 

Answer — Under  the  Act  only 
procurement  contract*,  including 
purcha*e  orders,  awarded  pursuant  to 
the  provieiooa  of  the  Federal  Aoqoiaitian 
Regulation  (FAR)  that  are  to  be 
performed,  in  whole  or  in  part  in  tha 
United  Statea  aia  eubfect  to  tita  Act  In 
addition,  under  the  Act  there  i*  a 
$28,000  threebold  for  contract*  subject  to 
the  Act  except  for  contract*  awarded  to 
Individuals  for  whom  all  contracts  are 
covered. 

2.  QuetUon — Are  contract*  performed 
partiy  faiside  the  U.S.  and  partly  onlaide 
the  US.  covered  by  the  Dnig-Frsa 
Workplace  Act? 

Answer— Yes.  OMB  reada  the  statute 
to  require  a  contractor  to  have  a  Dtug- 
F»ee  Workplace  program  for  thoee 
portions  of  the  contract  performed 
inside  the  United  State*. 

3.  Question — Are  Medicare  third- 
party  reimbarsement*  to  ho*pitala 
covered  by  the  Drug-Free  Workplace 
ActT 

Answer^-No.  becauae  *uch  third  party 
reimbursement*  are  not  made  via  a 
procurement  contract  or  a  grant 
However,  hoepltal*  that  receive 
procurement  contract*  or  grant*  muat 
meet  the  requirement*  of  the  Act 

4.  Qumtion—An  banks  and  other 
financial  instihitions  selling  U.S. 
Treasury  bonds  covered  by  the  Dnif- 
Ftaa  Workplace  Act? 

Answer — No,  because  such  sales  are 
not  Bsada  via  a  procurement  contract  or 
a  grant  However,  such  institutions  that 
receive  procurement  contracts  or  granta 
must  meet  the  requirements  of  the  Act 

8.  QuestKMi— Under  what 
clrcuaMtanoaa  wHl  an  existing  contract 
become  subject  to  the  requirements  of 
the  Drug-Free  Workplace  Act? 

Answer    OMB  reada  the  statute  to 
laqidre  that  tf  a  contract  is  modified  on 
or  after  March  18. 1980.  in  such  a 
manner  that  it  would  be  considerad  a 
new  commitment  the  requlremanta  of 
the  Drag-Free  Worlcplace  Act  apply. 

8.  Qaesrian    Are  contracts  awarded 
with  non-apprapriated  funds  subject  to 
the  proviaions  of  tha  Drug-Free 
Workplace  Act? 

Amwer   No.  Only  those  funds 
expilcitiy  identilted  as  non-appropriated 
are  excluded  bxm  the  FAR  and. 
therefore,  era  not  subject  to  the  OSag- 
Pkaa  WoskpMoa  Act 

7.  Qseetioih—^AM9  contractors  or 
mntaaa  parfonniag  work  in  Fodsral 
ladHtlea  required  to  have  Drug-Fkaa 
WarkplaoapsarsBsT 
-Taa. 


8.  Question— WOl  sdditional 
regulation*  governing  *u*pen*ion  and 
dKMrment  action*  be  i**ued  a*  a  reault 
of  *ection  5152(b)(2)(B)  of  the  Drug-Free 
Workplace  Act? 

Answei^-OMB  1*  unaware  of  any 
plan*  to  do  *o. 

9.  Question— How  do  the  provieion* 
of  the  Drug-Free  Workplace  Act  relate 
to  the  provision*  contained  in  *ection 
628  of  the  Treaeury/Postal  Service 
Appropriations  Act  (Pub.  L  10O-«4O)7 

AnsN'er— Section  5150  of  the  Drug- 
Free  Workplsce  Act  repealed  section 
828(b)  of  the  Treasury /Postal  Service 
Appropriations  Act  which,  like  the  Dnig- 
Fina  Workplace  Act  also  contained 
drug-frae  worlqtlace  requirements 
perteining  to  Federal  contractors  and 
grantees.  Section  628(a)  of  the  Treasury/ 
Postal  Service  Appropriation*  Act 
which  contain*  dnig-free  workplace 
requirement*  for  Federal  department*, 
agendea.  and  inetrumentalitiea.  went 
into  effect  {anuary  16, 1980.  Several 
authorization  acte  contoin  eection* 
similar  to  section  e28(b).  OMB  reads  the 
legislative  history  of  these  collective 
act*  *uch  that  the  requirement*  of  tho*e 
section*  may  be  met  by  complying  with 
ttie  Drug-Free  Workplace  Act 

la  Question — Do  either  the  Drug-Free 
Workplace  Act  or  its  implementing 
regulations  published  today  require 
contractors  or  grantees  to  condiict  drug 
tests  of  employees? 

Aaswei^-No. 

11.  QueafJ07>— What  is  the  stetus  of 
the  September  28. 1968.  Department  of 
Defense  interim  rule  detailing  drug-free 
workforce  requirements  on  a  select 
poup  of  contractors? 

AnsM^er— The  interim  rule  became 
effective  October  31. 1988.  and  only 
pertain*  to  *elected  Defenee  contractors 
and  their  employees  in  sensitive 
positions.  Both  rules,  published  in 
today's  Federal  Register,  implementing 
the  Drug-Fkae  Workplace  Act  apply 
governmentwide  to  Defense  and  other 
Federal  agencies,  snd  cover  contractors 
one/ grantees  and  their  employees  in 
nonsensitive  and  sensitive  positions. 
Only  tha  Defense  interim  rule  requires 
drug  tasting. 

12.  Question — Are  then  any  other 
agency-specific  (versus 
govemmentwide)  rules  with  drug-free 
worlcplace  requirements? 

i4A*w«i«— Not  at  this  time. 
Date:  lanuary  10, 19S0. 
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Environmental  Protection  Agency 

40 cm  PARTS! 

Qenersi  Services  Administration 
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Department  of  ttie  Intefloc 

43  cm  PART  It 

Federal  Emergency  Management 
Agency 

44  cm  PART  17 

Department  of  HeoHh  and  Human 
Oefvlcos 
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National  Science  Foundation 

45  cm  PART  620 

National  Foundation  on  the  Arte  and 
the  Humanities 

National  Endowment  for  ttie  Arte 

4S  cm  PART  1184 

National  ErNlowment  for  the 
Humanltlee  •- 

45  cm  PART  lies 

Institute  of  Muaeum  Servlcea 

48  cm  PART  1188 

ACTION 

45  cm  PART  1228 

Commission  on  the  Bicentennial  of  the 
Untted  States  Constitution 

45  cm  PART  201S 

Department  Of  TranaportatkMi 

49  cm  PART  29 

Govemmentwide  Requbemento  for 
Drug-Free  Worlcplace  (Granto) 

AOENaES:  Department  of  Agricultiu«. 
Department  of  Commerce,  Department 
of  Defense,  Department  of  Education. 
Department  of  Energy.  Department  of 


Health  and  Human  Services. 
Department  of  Housing  and  Urban 
Development  Department  of  the 
Interior,  Department  of  Justice. 
Department  of  Labor,  Department  of 
State.  Department  of  Transportation. 
Department  of  the  Treasury.  ACTION. 
African  Development  Foundation, 
Agency  for  International  Development. 
Commission  on  the  Bicentennial  of  die 
United  Stetes  Constitution, 
Environmental  Protection  Agency. 
Federal  Emergency  Management 
Agency,  Federal  Home  Loan  Bank 
Board.  Federal  Mediation  and 
Conciliation  Service,  General  Services 
Administration,  Institute  of  Museum 
Services,  Inter-American  Foundation. 
National  Aeronautics  and  ^>ace 
Administration.  National  Ardiives  and 
Records  Administration.  National 
Endowment  for  the  Arts,  National 
Endowment  for  the  Humanities, 
National  Science  Foundation.  Peace 
Corps,  Small  Business  Administration. 
United  Stetes  Information  Agency. 
Veterans  Administration. 

ACTION:  Interim  final  rule;  request  for 
comments. 

iUMSlARV;  Congress  recendy  enacted 
the  Drug-Free  Workplace  Act  of  1988. 
This  statute  requires  tiiat  all  grantees 
receiving  grants  from  any  Federal 
agency  certify  to  that  agency  that  they 
will  maintain  a  drug-&«e  woiicplace.  or, 
in  the  case  of  a  grantee  who  is  an 
individual  certify  to  the  agency  that  his 
or  her  conduct  of  grant  activify  will  be 
drug-fr«e.  This  governmentwide  rule  is 
for  the  purpose  of  implementing  the 
statutory  requirements.  It  directs  that 
grantees  take  steps  to  provide  a  drug- 
free  workplace  in  accordance  with  the 
Act 

DATES:  This  rule  is  effective  March  18. 
1989.  Comments  should  be  received  by 
April  3, 1989.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 

ADDRESS:  Comments  should  be  sent  to 
Docket  Clerk,  Docket  No.  46084. 
Department  of  Transportation,  400  7th 
Sti«et  SW.,  Room  4107,  Washington,  DC 
20590.  Conunenters  are  requested  to 
provide  an  original  and  four  copies  of 
their  comments.  Commenters  wishing  to 
have  their  comments  acknowledged 
should  enclose  a  stamped,  self- 
addressed  frastcard  with  their  comment 
The  docket  cleric  will  time  and  date 
stamp  the  card  and  return  it  to  the 
commenter. 
FOR  FURTHER  IHTORMATIOli  CONTACT: 

See  agency-specific  preambles  for  the 
contact  person  for  each  agency. 
SUPPLBKNTARV  INTORMATION:  As  part 
of  the  omnibus  drug  legidation  enacted 
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Novtmber  16,  I988i  Ctnuffma  paifd  Um 
Dru8-PrM  Workplaea  Aol  olMM  (Pab. 
L  100-flOa  Title  V.  SuMUa  D).  nte 
statute  raqaiiw  oootracton  and 

Entoaa  of  Pedaral  Mwiriw  to  oarti^ 
t  tiMy  will  provMa  <Wt-fraa 
workplaieat.  Makiof  dia  raqairad 
certiflcation  l»  •  precooditioa  for 
raoalviof  a  ooatract  or  irant  from  a 
Fadaral  ageacy. 

RequlranMnIs  partaining  to 
oontractora  will  ba  foand  in  a  eaparata 
intarim  final  nila  aiaaading  tha  Padaral 
Aoquiaition  Ragulatioa  (FAR:  4a  CFR 
Subparts  9.4. 2SA  aad  62.2).  TYda 
govamBMntwida  ooouaon  ralaakaldng 
coocatns  only  grants  (including 
oooparativa  agraemants).  This  common 
rule  wiU  be  tbe  sole  authority  for 
implementing  the  Act.  La^  there  will  be 
no  separata  agency  guidance  issued 
Because  the  statute  aiakas  use  of 
existing  suspension  and  debannent 
remedies  for  noncompliance  with  drug- 
free  workplece  requirements,  the 
agencies  have  determined  to  implenient 
the  statute  through  sn  amendment  to  the 
existing  govemmentwide 
nonprocurement  suspension  end 
debarment  common  rule.  Using  this 
vehicle  will  allow  the  sgendes  to  take 
advantage  of  existing  sdministrattve 
procedures  snd  definitions,  minimising 
regulatory  duplication. 

Id  a  matter  unreleted  to  the  Dnig-Free 
Workplace  Act  the  May  26. 1988, 
common  rule  on  nonprocurement 
suspension  and  deberment  (53  FR 19161) 
contained  interim  ffaial  language 
concerning  coverage  of  international 
transactions.  Hie  comment  period  on 
this  language  ended  )uly  25, 1988.  There 
tvere  no  comments.  As  a  result,  the 
intematlonel  transections  language  will 
remain  unchanged. 

8ectk»-by-8actfon  Aaalysia 

The  core  of  the  drug-free  workplace 
rule  is  e  new  Subpart  F.  which  will  be 
sdded  to  the  current  nonprocurement 
•uapension  and  debarment  common 
rule.  Conforming  changes  are  being 
made  to  other  effected  portions  of  the 
nonprocurement  suspension  end 
deberment  common  rule.  The  title  of  the 
part  Bs  well  ss  the  euthority  citetions, 
era  being  modified  to  refer  to  the  drug- 
free  woncplace  requirements  being 
edded  to  the  regulation.  Section 

306,  which  concerns  grounds  for 

deberment  is  being  amended  to  add 
violation  of  drug-free  workplece 
requirements  as  a  ground  for  debannent 

Section J29.  oonceming  the 

period  of  deoainMnt  ie  being  emended 
to  conform  with  tbe  loogsr  period  far 
deberment  eothoriied  1^  Iba  slata«a  far 
a  vlotatton  of  dkat^aa  feeskplaaa 
raquirenieiits.  GaBeraily.  daoanssnls  for 


other  than  a  violation  of  the  drag  free 
workplace  requirements  do  not  exceed 
three  years.  In  view  of  the  seriwisness 
with  wUch  Congress  takes  drag  abuse, 
Congreee  euthorized  debarments  of  up 
to  five  yeare  for  e  violatioa  of  diaghaa 
workplace  requirements. 

Snbpeit  F  is  iataaded  Is  cany  out  the 
Drus-Free  Workplace  Act  of  198a  as  H 
appUes  to  Federal  grant  pragnuaa. 

Section 60a  "Purpoee."  states  diis 

intent  indiceting  tbe  reqoireaiaat  far 
both  individuals  and  other  grantees  to 
make  the  certification  reqafred  by  the 
statute. 

Section .806  inchidee  several 

definitions.  Since  Subpart  F  is  part  of 
the  suspension  and  debarment 
regulation,  the  definitions  of  tha  overaO 

regulatioa  (from  i .106)  apply  to 

Subpart  F,  except  where  amended  in 
this  section. 

The  definitions  of  "controlled 
subetance,"  "conviction."  "erinrinel  drug 
statute"  and  "employee"  are  taken 
verbetim  tram  the  statute.  Tbe  definition 
of  "drug-free  workplace"  is  also  taken 
directly  from  the  ststute,  with  tbe  word 
"grantee"  used  in  place  of  the  undefined 
ststutory  "entity"  in  order  to  ansora 
terminological  consistency  throughout 
the  regulation.  The  term  "site  for  the 
performence  of  work"  within  this 
definition  is  not  further  defiaad.  It  ie 
intended  that  the  grantee  will  determine 
what  the  "site  for  the  perfomanoe  of 
work"  is  and  specify  mtctk  in  the 
grantee's  certification. 

The  definition  of  "granr  is  adapted 
from  the  definition  of  this  term  in  tbe 
grants  management  govemmentwide 
common  rule  ("Uniform  Admlnietrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  Stete  end 
Local  Governments").  Pour  points 
should  be  highli^ted.  Pint  for  the 
purpose  of  the  Drug-Free  Workplace 
Act  grants  indnda  bioek  yants  and 
entitlement  grant  programs,  whether  or 
not  exempted  from  coverage  under  the 
grants  management  common  rule. 
Second,  nonprocurement  transactions 
entered  into  under  Pub.  L  0S-9S8,  the 
"Indian  Self-Determination  and 
Education  Assistance  Act"  are  indoded 
under  the  subpert's  requirements.  Third, 
the  term  grant  includes  onJy  assislenoe 
from  an  agency  directly  to  a  grantee. 
That  is,  if  a  Fadsral  agsncy  provides 
flnancisi  assistance  to  a  State  agency, 
which  in  turn  pesses  through  tbe 
essistance  to  several  local  agencies, 
only  tha  State  agsncy  that  raoeives  the 
essistance  directly  thnn  the  Federal 
egency,  and  not  the  local  egeacy.  gete  e 


CMsaqnently,  H  Is  only  the  Stale 
ageacy  that  is  laquired  to  BMke  a  dr 


five  workplace  certifieatk»  under  the 
regulation. 

Fourth,  section  5301  of  Subtitle  G. 
Title  V  of  tha  Anti-Drag  Abuse  Act  of 
1988  (Pub.  L 100-890)  specifies  that 
"Federal  benefits"  may  (or  shall)  be 
withheld,  in  certain  drcumstances,  ftom 
convicted  drag  ufhadsrs.  Ibe  tern 
"Federal  benefit"  however,  is  defined 
hy  section  S301(d)  to  exchide  "any  *  *  * 
veterans  baaaflts,"  a  term  which  ia 
defined,  in  turn,  to  include  "all  benefits 
provided  to  veterans,  their  feadUaa.  or 
survivon  by  virtue  of  the  service  of  e 
veteran  in  tma  Aimed  Forces  of  the 
United  States."  Consequentfy,  it  is  dear 
that  under  Public  Law  lOO-OOa  Federal 
agencies  may  not  deny  veterans' 
benefits  to  individaals  on  the  basis  of 
sctual  drug  convictions. 

Ccmsistent  with  the  intent  of  section 
5301.  the  sgendes  have  determined  that 
veterans'  benefits  may  not  be  denied  to 
individuals  on  the  basis  of  drag  abuse 
which  does  not  result  in  a  conviction  for 
violating  a  criminal  drag  statute  or  on 
the  besis  of  the  individoal's  fadlurs  to 
certify  thet  he  or  she  will  refrain  from 
drag  abuse.  Consequently,  the  definition 
of  the  term  grant  spedfically  excludes 
"any  veterans'  benefits  to  individuals — 
i.e.,  any  benefit  provided  to  veterane, 
their  families,  or  survivon  by  virtue  of 
the  service  of  a  veteran  in  the  Armed 
Forces  of  the  United  SUtes." 

Xrantee"  is  defined  as  a  person  who 
spplies  for  or  receives  amnt  directfy 
from  a  Federal  agency,  lais  definition 
darifies  the  statutory  definition  of  thia 
term,  which  refere  to  "the  department 
division,  or  other  unit  of  a  person 
responsible  for  section.  "ladividoaT'  ia 
defined  in  this  section,  however,  to 
mean  "a  natural  person."  This  wording 
emphasizes  that  an  individual  diffen 
both  from  an  organization  made  up  of 
more  than  one  individual  and  from 
corporations,  which  can  be  regarded  as 
a  siiagle  "person"  for  some  legal 
purposes.  An  individual  who  receives  a 
grant  directly  from  a  Federal  agency 
(e.gM  the  individual  gets  a  Fed«al 
agency  eward  and  grant  check  made  out 
in  his  or  her  name)  is  covered  by  thii 
rule,  and  must  maks  the  certification 
provided  for  grantees  who  are 
individuals,  even  if  another  party  (e.g..  a 
univenify)  has  a  purely  administrative 
role  in  distributing  the  funds.  The 
sgendes  intend  that  a  "prindpal 
investigator"  in  a  research  or  similar 
grant  be  viewed  as  an  individaal  onfy  if 
the  grant  is  awarded  directly  to  the 
investigator  (as  distinct  from  being 
swardeid  to  a  univenify  or  other 
organisation). 

Tha  I 106  definition  of  "person." 

it  should  ba  pointed  out  iacladas 


individuals.  Siaca  a  "grantee"  is  a 
"person"  who  applies  for  or  receives  a 
grant  a  grantee  may  be  eitber  an 
individual  or  an  oiganization.  When 
context  required,  as  in  distinguishing 
between  the  certifications  that 
individuals  and  oiganlzations  must 
snbmit  phrases  \Xke  "grantees,  other 
than  faufivldnals"  and  "grantees  who  are 
individuals"  are  used 

The  definition  of  "Federal  agency"  or 
"agency"  is  tsicen  from  6  U.8.C  S52(f) 
and  is  intended  to  cover  a  broad  range 
of  government  entitles.  In  vatiotts  places 
in  tiie  regulation,  "the  agency"  is  used  in 
the  context  of  a  particular  grantor 

agency  (e.g.,  | e30(a);  "each  grantee 

shall  make  the  appropriate  performaaca 
under  the  grant"  The  agencies  view  the 
regulatory  definition  as  avoiding 
confusion  among  the  terms  "grantee." 
"person"  and  "individud"  that  mis^t 
otherwise  occur. 

At  the  aaioB  tina,  the  use  of  "grantee" 
in  tills  regulation  it  jntended  to  be 
consistent  with  the  statutory  sense  of 
the  term.  Far  aacaapia.  in  deteniiniog 
the  level  of  organization  at  which  a 
sanction  sheasil  be  inposed  ia  case  ofa 
violation  of  the  reqairemeots  of  this 
subpart  the  agendes  intend  where 
appropriate,  to  focus  on  the 
"department  divisioa.  or  other  uidf '  of 
the  yantae  leepoastUe  for  peiiormsnce 
under  the  grant  For  examplie.  if  sevend 
different  organizatioBal  units  of  a  State 
agency  leedve  grants  bom  a  Federal 
agency,  and  ana  of  tbe  State 
organizational  units  violates  a 
requirement  af  tha  regulation,  aanctkms 
could  be  imposed  on  that  organizational 
unit  net  on  die  entire  State  agency.  On 
the  other  hand  where  it  is  impropriate, 
in  the  context  of  a  particular  Fedoal 
grant  program,  to  view  the  entire 
grantee  oiganization  as  responsible  for 
the  implementation  of  drug-fi«e 
workplace  requirements  under  this  rule, 
the  entire  grantee  oiganization  could  be 
subject  to  sanctions. 

As  in  the  definition  of  "grant"  die  use 
of  the  word  "directiy"  eaq>hasizes  that  it 
is  only  a  "prime  grantee,"  and  not 
"siAit^antees,"  who  are  covered  by 
requirements  under  this  subpart,  "niis  is 
trae  even  when  the  prime  grantee  is  only 
an  office  tiiat  passes  Federal  hmds 
through  to  sabgrantees  who  actually  do 
the  woik  ef  the  program. 

Words  like  "SUte '  and  "penoa"  are 

already  defiaed  in  i .105.  so 

definitions  of  theee  terms  are  not 
repeated  in  diis  certification  to  the 
agency").  In  such  contexts,  the  term  is 
not  iatended  to  mesa  Fedcnd  agencies 
in  general 

Section  I .910  apfdias  die 

proviaious  af  the  sublet  to  ai^ 
of  an  agenqr.  I^  SBBsainder  of  tbe 


suspeasioa  and  debaRBaat  rale  applies 
to  susponaiaaa  aaddebanaaats  luder 
subpart  P.  Ia  ^  avaat  ef  any  coafUct  or 
incsBsisteiicgr.  subpart  F  provisMBs  are 
deemed  to  oantrol  with  reelect  to  dn^ 
fi«e  arorkplace  austtars. 

Sectioa ^5  lists  tha  grounds  for 

which  sanctioas  can  ba  ioipesed  The 
imposition  of  sanctions  lequins  a 
written  dpterminartoB  of  violation  from 
the  "agency  bead"  or  designee. 

The  first  ground  for  arhicb  a  grantee 
can  be  sanctioned  is  for  making  a  false 
certification.  Hie  second  groand  is  to 
violate  the  certification  by  failing  to 
comply  with  the  lequirements  of  the 
certification  (&g.,  an  oiganization  that 
never  publishes  a  drag-free  worlqilace 
statement). 

The  thiid  ground  for  sanctions  is  diat 
"such  a  number  of  employees  of  the 
grantee"  have  been  convided  of 
criminal  dn^  vtolations  occurring  in  the 
woikplace  "as  to  indicate  that  the 
grantee  has  failed  to  make  a  good  faith 
effort  to  provide  a  drug-free  workplace." 
lliis  is  a  standard  diat  must  be  apjdied 
by  agmdes  on  a  case-by-case  basis, 
llie  facts  and  circumstances  of  grantees 
and  empfoyee  drug  problems  vary  so 
much  that  it  would  be  virtuaOy 
impossible  to  prescribe  an  across-the- 
board  standanl  for  bow  many 
convictions  it  would  take  before  an 
agency  would  find  a  grantee  in 
violation.  H  is  dear,  however,  that 
criminal  drug  viirfations  by  employees 
not  occurring  in  the  woikplace  wodd 
not  trigger  ttds  determination.  Likewise, 
evidence  of  drag  abuse  by  ei^ployees  in 
the  woikplace  ti^t  does  not  resdt  in 
ciiniinid  convictions  woidd  not  trigger 
this  determination. 

Section         nan  provides  three  kinds 
of  sanctions  for  grantees  who  are  foond 

in  violation  under  ( 615.  The  first  is 

suspension  (Le..  withholding)  of 
payments  under  the  grant  The  second  is 
suspension  or  termination  of  the  grant 
itself.  The  third  is  suspension  or 
debarment  of  the  grantee.  The  dedsion 
of  which  sanction  or  sanctions  to  an>ly 
in  a  partioular  case  is  left  to  the 
discretion  of  the  Federal  grantor  agency. 
As  with  other  debarments,  the  debarred 
grantee  is  ineligible  for  any  grant  award 
from  any  Federal  agency  during  the  tenn 
of  the  debarment  which  may  be  up  to 
five  yean  in  the  case  of  a  debarment  for 
a  violation  of  Ais  subpart 

Section         n«  allows  the  agency 
head — but  no  other  offidal  in  the 
agency — to  waive  a  sanction  imposed 

under  | .620  if  the  agency  head 

finds  the  sanction  to  be  not  in  the  public 
interest  The  «t«e— linntinw  of  the 
"public  interest"  gronnd  for  the  weiwer 
is  witiuB  tbe  dJBCwtion  of  the  agency 
head  The  waivar  must  be  in  writing. 


Sectioa oao  establishes  what 

grantees  must  do  ia  order  to  receive 
grants,  in  light  of  drag-free  arorkplaoe 
requireawnts.  Each  graatee  sfaaU  ssaka 
the  appropriate  oer^cation  (as  set  forth 
in  Appendix  C)  as  a  "prior  condition"  of 
being  awarded  a  ^ant  This  means  that 
the  agendes  may  not  award  the  grant 
unless  the  oertifioatioa  has  been  made. 
NomaUy.  the  agendes  wodd  make  the 
certification  part  of  the  grant  application 
or  proposal  process,  so  that  each 
grastee  would  make  tbe  certification  in 
the  process  of  seeking  to  obtain  the 
funds. 

The  agendes  are  aware  that  in  some 
grant  proy-ams,  there  are  no  formal 
appKostions  or  proposals  for  funding  in 
which  a  certffication  could  be  tndudied 
(e.g..  formula  grant  pnograms  in  wfaidi 
grantees  are  entitled  to  recdve  Federal 
funds).  Also,  as  this  reguletion  goes  into 
efi'ect  applications  wifl  already  have 
been  sidmdtted  for  some  grant 
programs,  and  mdy  the  actual  award 
has  to  take  place  before  tbe  grant 
becomes  effective,  in  both  cases, 
grantees  are  required  to  make  their 
certifications  before  the  actual  award  of 
a  grant  can  take  place. 

A  grantee  is  required  to  make  the 
requb«d  certification  for  each  grant  The 
one  exception  to  this  rule  is  for  a 
grantee  whidi  is  a  State  (as  defined  in 

§ .105),  induding  a  State  agency.  A 

State  may  elect  to  make  a  single  annual 
certification  to  each  agency  from  which 
it  obtains  grants,  rather  than  making  a 
separate  certification  for  each  grant  or 
each  workplace.  Only  one  such  annual 
certification  need  be  made  to  each 
Federal  grantor  agency,  which  would 
cover  all  of  that  ^te  agency's 
workplaces.  ConsequenUy,  if  a  State 
agency  receives  grants  under  a  number 
of  different  proems  from  die  same 
Federal  agency,  only  one  certification, 
rather  than  multiple,  ^»nniial 
certifications,  has  to  be  made  to  that 
Federal  agency. 

Grantees  are  aot  required  to  make 
certifications  in  order  to  continue 
receiving  payments  under  existing 
grants.  "Iliat  is,  if  a  grant  has  been 
approved  and  awarded  before  the 
effective  date  of  this  regulation,  the 
grantee  does  not  have  to  take  any  action 
under  this  regidatian  in  order  to 
continue  reodving  payaients  under  the 
grant  Oa  the  same  rationale,  grantees 
would  not  be  required  to  make  a 
certification  before  a  no-cost  time 
extension  of  an  existing  grant  The 
requiruaeals  of  this  rule  operate  onfy 
proopactivdy. 

The  text  of  dw  certificatiea  required 
to  be  a^MBitlad  by  { «30  is  found  in 


Appendix  C  There  are  two  dtfEerent 
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v«nion«  of  the  Appendix  C  certiflcation. 
One  of  them  it  for  grantees  other  than 
Individuals;  the  other  is  for  individuals. 
Grantees  must  choose  the  appropriate 
certification  and  make  it  as  provided  in 

I 63a 

The  Appendix  C  certiflcation  for 
granteee  other  than  Individuals 
(Alternate  I)  incorporates  the  statutory 
requirements  for  a  druf-f^  workplace 
prtMram.  These  requirements  are  laigeiy 
selAxplanatory.  Grantee's  coats 
Incurrad  spedfloally  to  comply  with  the 
requirements  of  subpart  P  are  regarded 
as  allowable  teets  under  the  grant  The 
agencies  point  out  thet.  under 
subparagraph  (0(2).  employers  are  not 
requirad  by  the  common  nde  to  provide 
or  pay  for  rehabilitation  orovams. 

The  applicable  Appendix  C 
certiflcation  for  granteee  who  are 
individuals  (Altenata  II)  provides  that 
the  individual  wlD  noteoiafe  In 
prohibited  practicea  with  niepact  to 
drugs  In  conducting  any  activity  with 
the  grant  Again,  this  certiflcation  simply 
Incorporates  the  statutory  requirement 
for  individual  grantees. 

Ragulatory  Proceee  Matters 

This  rule  Is  a  noa-ma|or  rule  under 
Executive  Order  12291.  The  agencies 
have  evaluated  the  rule  under  Executlvs 
Order  12612.  partaining  to  Paderalism. 
Tha  ttituta  raquiras  dnig-free  workplace 
certifications  to  ba  made  bv  all  granteas. 
including  Stata  agencies.  The  rule  does 
reduca  burdens  on  State  grantees  by 
sllowlng  State  agencies  to  elect  so 
annual  cartiflcation  to  each  Paderal 
■rantor  agency  in  Ueu  of  a  certiflcation 
lor  evary  grant.  Per  these  rsasons.  the 
egendes  havs  determined  that  tha  rule 
will  not  have  suffldent  Pederallsm 
implications  to  warrant  the  preparation 
of  a  Paderalism  Assessment 

As  a  statutory  matter,  this  rule  moat 
spply  to  all  grantees,  regardless  of  sise. 
(Tne  statute  does  provide  a  shorter,  less 
burdensome  certiflcation  to  ba  made  by 
grantees  who  are  Indlvlduala,  however.) 
Costs  incurred  by  grantees  for  drug-f^ 
workplace  programs  are  directly 
mandated  by  statute;  the  agendee  have 
minimal  regulatory  discretion  In 
designing  this  regulation. 

This  rule  contains  information 
collection  requirements  subfect  to  the 
Paperwork  Reduction  Act.  The 
Information  collection  requirements 
concern  employees  reporting  drug 
offense  convictions  to  grantees,  granteea 
reporting  these  convictions  to  the 
agencies,  end  grantees  listing  the 
location(s)  of  their  workplace(s)  as  part 
of  the  certiflcation.  These  requirements 
have  been  reviewed  and  approved  by 
the  Offlca  of  Management  and  Budget 
with  0MB  Control  Number  0691-0002. 


The  asendes  find  that  publishing  a 
notice  of  proposed  rulemaking  on  this 
matter  would  be  Impracticable, 
unnecessary,  and  contrary  to  the  public 
Interest  since  it  would  prevent 
compliance  with  the  statutory  deadline 
(60  days  from  the  statute's  date  of 
enactment)  for  issuance  of  final  rules. 
This  finding  is  also  based  on  the 
agendes'  view  that  given  the  urgency  of 
Implementing  appropriate  means  to 
combat  the  nation's  serious  drug 
problem,  the  additional  time  involvad 
with  the  publication  of  a  notice  of 
proposed  rulemaking  would  adversely 
affect  the  achievement  of  the  national 
ob)ectlve  eetabllshed  by  Congress. 

In  addition,  this  rulemaking  pertains 
only  to  agency  grants.  Por  this  reason, 
under  8  US.C  653(a)(2),  the  rulemaking 
Is  exempt  frtmi  the  requirement  for  prior 
notice  and  comment  (except  for  thoee 
agendes  that  do  not  assert  this 
exemption). 

Conseqoantlv.  this  rule  Is  published  as 
an  interim  final  rule.  Aa  an  Interim  flnal 
rule,  this  regulation  la  fully  In  effect  and 
binding  after  its  effective  date.  No 
further  regulatory  action  by  the  agendes 
Is  essential  to  the  legal  effectiveness  of 
the  rule.  In  order  to  beneflt  from 
comments  that  interested  parties  and 
tha  public  may  make,  however,  the 
agendes  will  keep  the  rulemaking 
docket  open  for  60  days.  Comments  are 
invited,  on  all  portions  of  the 
rulemaking,  through  April  3, 1960. 
Following  the  close  of  the  comment 
period,  the  agendes  will  publish  s  notice 
responding  to  the  comments  and,  if 
appropriate,  amending  provisions  of  this 
rule. 


Text  ol  the  CoaMKM  Rule 

TYm  text  of  die  common  rule,  as 
adopted  by  the  agendes  in  this 
document  appears  below. 

rART ^-OOVCRNMCNTWIOC 

ooviwiaginyot  RjEQUiREMEtfrs 

POR  OMUO^nCI  WOMCPIACC 
(QflANTt) 


(e)  •  •  • 

g)  Violation  of  any  requirement  of 
part  P  of  this  part  raLsting  to 
providing  a  drug-free  workplace,  as  set 
forth  In  I 615  of  this  pert 


debarment  the  suspension  period  shall 
be  considered  in  determining  the 
debarment  period. 

(1)  Debarment  for  causes  other  than 
those  related  to  a  violation  of  the 
requirements  of  Subpart  P  of  this  part 
generally  should  not  exceed  three  years. 
Where  circumstances  warrant  a  longer 
period  of  debarment  may  be  imposed. 

(2)  In  the  case  of  a  debarment  for  a 
violation  of  the  requirements  of  Subpart 
F  of  this  part  (see 305(c)(5)).  die 

iriod  of  debarment  shall  not  exceed 
ive  years. 


(Oranla) 


JBOO 


Deflnitlofis. 

Coverage. 

Grounds  for  tuspeiuion  of 
psyments,  sospension  or  tenninattoo  of 
grants,  or  saspensioo  or  delMnnent 
,.830    Bflsct  <rf  violation. 
jOZS    Exception  provision. 
jBSO    Grantaea' respaaall>ilitlas. 


iMbpirt  r   OniQ  rnm  Worttpl6C» 
i(Qr«il6) 


(a)  The  purpoee  of  this  subpart  is  to 
carry  out  the  Drug-Free  Workplace  Act 
of  1966  by  requiring  diat— 

(1)  A  grantee,  other  than  an 
individual,  shaU  certify  to  the  agency 
that  it  will  provide  a  drug-free 
workplace: 

(2)  A  grantee  who  is  an  individual 
shall  certify  to  tiie  agency  that  as  a 
condition  of  the  grant  he  or  she  will  not 
engage  in  the  unuwful  manufacture, 
distribution,  dispeiulng.  possession  or 
use  of  a  controlled  substance  in 
conducting  any  activity  with  the  grant 

(b)  Requirements  Implementing  the 
Drug-Free  Workplace  Ad  of  1966  for 
oontradors  with  the  agency  are  found  at 
46  CFR  Subparts  9.4. 23.5.  and  52.2. 


§        556   Perioo  of  4 

(a)  Debarment  shall  be  for  e  period 
commensurate  with  the  seriousness  of 
the  cau8e(s).  If  a  suspension  precedes  a 


(a)  Except  as  amended  In  this  section. 

Uie  definitions  of  I 106  apply  to  tills 

subpart 

(b)  For  purposes  of  this  subpart— 

(1)  "Controlled  substance"  means  a 
controlled  substance  in  schedules  I 
tiirough  V  of  section  202  of  tiie 
Controlled  Substances  Act  (21  U.S.C 
612),  and  as  further  defined  by 
regulation  at  21  CFR  laoail  tiuvu^ 
130ai5. 

(2)  "Conviction"  means  a  finding  of 
guilt  (induding  a  plea  of  nolo 
contendere)  or  Imposition  of  sentence, 
or  both,  by  any  )udicial  body  charged 
with  the  re^onaibility  to  determine 
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violations  of  the  ffaderal  or  State 
criminal  drag  aialalea: 

(3)  t>iaiaaldn8 
Federal 
invol 
dii 


aaaaasa 
criaiiMl  atatote 
dietribafioB. 
of  any 


psnlrihUadfcBM 
manufactava. 


possaaeioa  or  «sn  of  a 
subslanoa: 

(5)  "Emfiofm"  mamu  Ike  emphjm 
of  a  grantee  dirac%  ~fip~i*  ki  Ihe 
perfoimanceof  walk  pursuant  to  the 
provisions  of  dha  grant: 

(6)  'Tederal  agBQcy^  or  "agenqy" 
means  any  United  States  CKacutive 
department  military  departaient, 
government  coiporatiMi.  government 
controlled  coiporatioB.  ax^  other 
estabUahment  in  die  executive  branch 
(induding  die  Executive  OEBce  of  the 
President),  or  any  indrprndfrnt 
regulatory  agency; 

(7)  "Granr  meaaa  an  award  ol 
financial  assistance.  inrJnHit^  « 
cooperative  agreement  in  the  latm  af 
money,  or  property  in  lieu  of  money,  by 
a  FedeBBl  agsaeir  diredly  to  a  paaiee. 
The  term  grant  indudes  block  grant  and 
entitiement  grant  pragiaMs,  whedier  or 
not  exompted  from  coverage  mder  die 
grants  management  gevammentwide 
regulation  ("UniflBBm  Adasinktrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments").  The  term  does  not 
Indude  technical  assistance  wUck 
provides  aervicaa  instosd  nfmnnry.  or 
other  assistance  in  the  faonof  loana. 
loan  guarantees.  Interest  subsidies, 
Insuranoa.  ar  disaot  emt  npristiuns.  or 
any  veterana'  benefits  io  iadiiidaria 
La.,  any  benefU  te  rniiaeae  Ibeir 
famiUaa.  ar  esaviwocs  by  virtue  of  the 
service  of  a  vetemnki  the  Amed  Farces 
of  the  United  States; 

(6)  "Grantee"  meaiu  a  person  who 
applies  for  or  eeoehree  e  ynnt  dnecdy 
from  a  Federal  agency; 

(flj  "Individual"  aeaas  a  natural 
person. 


r^antee 


I 616 

(a)  "Ais  sdbpart  appliea  to ) 
of  the  agency. 

(b)  TUs  aabpart  appBes  to  any  grant 
except  where  afqiKeation  of  tins  aabpart 
would  be  inceMistewt  wift  <Im 
international  obligations  of  the  United 
States  or  the  lawa  or  regulatioRa  of  a 
foreign  govenunenL 

(c)  The  provisions  of  Subparts  A.  B.  C 
D  and  E  of  this  part  apply  to  matters 
covered  by  this  sabpart,  except  where 


speclBcaBy  modffied  by  this  subpart  In 
the  event  of  any  confUd  between 
provisions  «f  this  aabpart  and  other 
provisions  of  this  part  the  provisions  o( 
this  subpart  are  deemed  to  contrQl  with 
respect  to  the  implementation  of  drug- 
free  workplace  requirements  concerning 
grants. 

i- — 615   Qroundaforauspanskmof 

toriswi— Muni 
lori 


A  grantee  shall  be  deemed  in 
violation  of  the  requirements  of  this 
subpart  if  the  agency  head  or  his  ar  her 
offidal  designee  detennines,  in  writiag, 
tiiat— 

(a)  Tlte  ^antee  has  made  a  £alae 

(b)  The  grantee  has  violated  the 
cert^cation  by  failing  to  carry  out  the 
requirements  of  subparagraphs  (A.)(a)- 
(g)  of  the  certification  for  grantees  other 
than  indivWhrnb  (Alternate  I  to 
^pendix  C)  orby  failing  to  carry  out 
the  reqidBeaMnto  of  die  «ertiScation  far 
grantaea  who  are  in«fividaals  (Alternate 
n  to  Appendix  Ch  or 

(c)  Such  a  number  of  employees  of  the 
grantee  have  been  convicted  of 
violations  of  criminal  drug  statntpy  for 
violations  occuning  in  the  wori^lace  as 
to  indicate  that  (he  grantee  has  failed  to 
make  a  good  faith  effort  to  provide  a 
drug-free  wcdtplace. 


(a)  In  the  event  of  a  violation  of  this 

subpart  as  provided  in  8 £15,  and  in 

accordance  with  applicable  law,  the 
grantee  shaB  be  aubjed  to  one  or  more 
of  the  following  actions: 

(1)  Suspension  of  payments  under  the 
grant 

(2)  Suspension  ar  tenaination  of  die 
grant  and 

(3)  Suspension  or  debarment  of  the 
grantee  under  the  provisirais  of  this  part 

(b)  Upon  issuance  of  any  final 
decision  under  this  part  requiring 
debarment  of  a  grantee,  the  debarred 
grantee  shall  be  ineligible  for  award  of 
any  grant  from  any  Federal  agency  fora 
period  specified  in  the  dedsioo.  not  to 
exceed  five  years  itee  i     .     aai(a)(q  of 
this  part). 

S .625    Exception  provision. 

The  agency  head  Buy  waive  widi 
reaped  to  a  particHlar  grant  in  writing, 
a  suspension  of  payments  under  a  grant 
suspension  or  tenaination  of  a  ^ant  or 
suspension  or  debarment  of  a  grantee  if 
the  agency  head  determines  that  such  a 
waiver  would  be  in  the  public  interest 
This  exception  authority  cannot  be 
delegated  to  any  other  official. 


S ^630 

(a)  As  a  prior  condition  of  being 
awaided  a  great  each  grantee  skaB 
make  the  appropriate  certification  to  the 
agency,  as  provided  in  Appendix  C  to 
this  part 

(b)  Except  as  piovaded  in  this 
paragraph,  a  granlee  shall  make  the 
reqoked  certifioalian  for  each  grant  A 
grantee  that  is  a  State  may  eled  to 
submit  an  anmal  certificatioB  to  each 
Federal  agency  from  which  rt  obtains 
grants  in  Beu  of  certifications  for  each 
grant  during  die  year  covered  by  the 
certification. 

(c)  Grantees  ase  not  required  to 
provide  a  certification  te  order  to 
continae  recelviag  tanda  under  a  grant 
awarded  before  fbe  effective  date  (rf  this 
subpart  or  under  a  no-cost  time 
extension  of  any  grant 

AppanAx  C  to  ^srt :— ^artifisatiaa 


Raquirenieiits 

Iimtnctiam  for  Ceitifioatio» 

l.fiy  ngmtg  and/or  Babmitting  tiiis 
appiicatiMi  or  grant  agreement  &e  graatae  la 
providing  the  oertificatioD  set  out  below. 

2.  The  certificatitHi  aet  out  below  is  a 
maloial  rqneseatatioD  of  tact  ufioii  wliidi 
reHance  waa  placed  when  the  agency 
determined  to  award  the  grant  If  it  ia  later 
determined  that  ttie  grantee  Imowiqgly 
rendered  a  false  certification,  or  otherwiae 
violates  the  requirements  of  the  Drug^ree 
Woiicpiace  Act  the  agency,  in  addition  to 
any  other  remedies  available  to  the  Federal 
Government  may  take  action  authorized 
under  the  Dng-Ave  Workplaee  Act 

3.  For  graateea  a6na  €iaai  indtvidBals. 
Altemata  I  ap|4iea. 

4.  For  yaatees  ^>Am  an  iBditiduak. 
Aiianufa  n  eppnea. 

Workplace  RequirBBomts 
Alternate  I 

A.  The  grantee  certifies  that  it  will  provide 
a  drug-free  woikplace  by: 

(a)  Publishing  a  statement  notiiying 
emplo3reea  thai  the  unlawful  maiiii£actw& 
distiibutiaa,  dispensing,  posaeaatoo  or  nae  of 
a  cobtrolled  substance  is  prakifaitad  in  Ihe 
grantee's  workplace  and  specifying  die 
actions  that  will  be  taken  agaiast  amplsjraes 
for  violation  of  such  prohibition: 

ibj  nstaoliainng  a  flvg-free  awareneas 
program  to  infom  ee^iloyeea  aboal — 

(1)  Tlie  dangers  of  drug  abuse  in  tlw 
woricplaoe; 

(2)  The  grantee's  policy  of  maiataiaiqg  a 
drug-free  workplace: 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
progmna;  and 

(4)  Tlie  penritfea  lint  afwy  be  inpoaed 
upon  employaea  far  drag  aboaa  vidsBoas 
occurring  in  the  waricplace; 

(c)  MaUag  it  a  raquireHieBt  diat  each 
employee  to  be  aqgaged  ia  the  perforaiaaoe 
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of  iIm  inat  b*  giv«a  •  oopy  of  Um  lUlMMnt 
raqulrwi  by  para^aph  [•i 

(d)  Noti^fa^  th*  aBipk^  la  (ha  stalaoMnl 
rtquliad  by  parafraph  (a)  thai,  aa  a  oondHiOB 
of  amploymant  uadar  Iha  ^aat  tha  aaployaa 

(1)  Ablda  by  tha  taraia  of  tba  •tatoiBMii: 
and 

(2)  Notify  tha  amployar  of  any  orimlnal 
drug  ttatula  convlctloa  for  a  vtolatloa 
occurring  tn  tha  workplaca  no  lalar  than  (hra 
day*  aflar  Mich  ooavictloa: 

(a)  Notttyti^  tha  ajanoy  wlthia  laa  day* 
aftar  raoaiviag  aotlca  mamt  aubpaiayaph 
(dM>)  fron  an  amploya*  or  otharwlaa 
raoaiving  actual  notloa  of  auch  convictkn: 

(f)  TaUng  ooa  of  tha  fbUowtng  acttona. 
within  SO  dava  of  laoatvlng  notloa  ondar 
•ubparayaph  (dMS).  with  raapaet  to  any 
amployaa  who  la  ao  ooavtctad 

(1)  Taking  approprlata  paraonnal  action 
agaliMt  tucn  an  amployaa.  up  to  and 
Inisludlng  tannlnatloo;  or 

(2)  Raqulrlng  auch  amployaa  to  partldpala 
aatiafactorlly  In  a  drag  aboaa  aaalatanoa  or 
rahabUllatloo  program  approvad  for  auch 
puipoaaa  by  a  PMaraL  Stato,  or  local  haalth. 
law  anforoamani  or  othar  appropriate 
agancy: 

(g)  MakliM  a  good  filth  affort  to  oaadaM  Is 
maintain  a  awgfcaa  woikplnca  thraugh 
hnplamantotloB  of  parapapha  (a),  (b),  (c),  (d). 
(a)and(f). 

&  Tha  «ntaa  ahaO  Inaart  fai  tha  apaoa 
I  Mow  tha  8Ha(a)  far  tha 

I  of  work  dolM  In  ooonactloB  with 
tha  apadflo  graate 

Placa  of  Nrfarmanca  (Strat  addraaa.  dty. 
oounty,  atela,  rip  ooda) 


Altatnatoll 

IIm  grantaa  oartUlaa  that  aa  a  oondltioa  of 
tha  vnx.  ha  or  aha  will  not  ai^aga  in  tha 
unlawftil  manufactura,  dlaliib«ttoii. 
dlapanalngi  poaaaaaton  or  naa  of  a  oootroUad 
aubatanoa  In  oonducUng  any  activity  with  tha 
pant 

AdopooB  of  ComiHoo  Kuh 

Tha  text  of  tha  common  nil*,  as 
adoptad  by  tha  agendoa  In  this 
documant,  sppaars  below. 

OCPAimiENT  OP  AOmCULTUM 

rt<t|ii«  j^  Mia  n«ni  MlTii 

mnwv  Of  ma  aaorrary 


rem  Part  1017 


kTWH  oontact: 
lulius  Jimano,  Qilaf,  Rasoarcea 
Management  and  Analysis  Division. 
Ofllca  of  Finance  and  Management 
(202); 


ranv 
'.  Any  State  agency  electing 
to  submit  an  annual  drug-free  workplace 
certification  to  the  U.S.  Department  of 
Agriculturs  (U8DA).  as  spedfled  in 
I  3017.6300)).  should  forward  its 
certification  to:  U.8.  Department  of 
Agriculture,  OfRce  of  Finance  and 
Management.  Federal  Assistance  Team, 


Rooat  isei.  South  Building.  Washington. 

DCao2fio-oo2a 

Uat  of  Sublets  ia  7  CP«  Part  MIT 

Grant  programs  (Agriculture). 
Debarment  and  sxispmision 
(nonprocurement).  Drug  abuse. 

Title  7  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below, 
lanuaiy  111  IMH 

PrtvCMyan. 

Dtputy  Stcntary. 


PANTIOir 


(OfUNTt) 

1.  The  title  of  Part  3017  is  revised  to 
read  as  set  forth  sbove. 

2.  The  suthoritv  dUtion  for  Part  3017 
is  revised  to  read  as  follows: 

AaAsribr:  BXX  USSft  Sac.  SUl-aieo  of  tha 
Oiai-Praa  Workpiaoa  Aet  of  ISM  (Pttb.  L 
100-asa  Title  V.  ggbtitla  D;  «1  U  AC  701 
atse«.)ilUACaoL 


11017  JM    U 

S.  Section  8017.306  is  ananded  by 
removing  "or"  at  the  and  of  paragraph 
(cK3);  by  removing  die  period  at  tha  end 
of  paragraoh  (cM4)  and  adding  ":  or^: 
and  by  adding  paragraph  (cXB)  to  read 
as  sat  forth  at  ttia  end  of  tlie  common 
preamble. 


18017.880    (Aaiendsd] 

4  Section  3017.320(a)  is  raviaed  to 
read  as  set  forth  st  the  end  of  the 
common  preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  8017  to  read  as  set  forth  at 
the  end  of  tlie  oonunon  preamble. 


fOranIa) 

Sac. 

SOiraoo    Purpoae. 

SmraOS    Daflnltlona. 

S017ai0    Covaraga. 

S017.aiB    Grounda  for  auapenaion  of 

paymanta.  tuapanaion  or  tennination  of 
granta,  or  auapenaion  or  dabaraiant 

3017aao    Effect  of  vloiatlaa. 

a017a2S    Exception  provlalona. 

Sm7a30    Grantees'  retponsibilltiea. 

Appendix  C  to  Put  1017— CertiflGatk» 
Regarding  Drag-Free  Workplace 
Requlrementa. 


DEPARTIKNT  OF  ENCHQY 
10  CPU  Part  1089 


ranv 
;  In  the  Department  of 
Energy's  (DOE)  implementation  of  the 
Nonprocurement  Deberment  and 
Suspension  common  rule,  s  Subpart  F 
was  Induded  providing  for  additional 
DOE  procedures  not  Induded  in  the 
common  rule.  Because  the  common  rule 
for  the  Drug-Free  Workplace  Ad  makes 
changes  to  the  nonprocurement 
deberment  and  snq»ension  common  rule 
by  addi^  a  Subpart  F,  1X)E  is  amending 
its  version  of  the  conunon  rule  to 
designate  old  Subpart  F  as  Subpart  G 
and  to  incorporate  the  new  Subpart  F. 

DOB  iolns  hi  tha  determination  by  tha 
agencies  in  the  preemble  to  the  common 
rule  that  publication  of  s  notice  of 
proposed  rulemaking  would  be 
impracticable  and  contrary  to  the  public 
Intereet  In  addition,  pursuant  to  42 
U.S.C  7191(c).  DOE  hereby  coodudes 
that  an  opportunity  for  oral  presentation 
of  conunents  is  not  necessary  beceuse 
there  are  neither  substantial  Issues  of 
law  or  fad  nor  likely  substantial 
impacts  on  the  nation's  economy  or  on 
laige  numbers  of  individuals  or 
businesses  of  which  DOE  Independently 
could  take  account  consistent  with  the 
Drug-F^ee  Workplace  Act  of  1984 

Usl  af  BubM*  >■  19  CFR  Pert  1988 

Debarment  and  suspension 
(nonprocurement).  Drug  abuse.  Grant 
programs.  Copyrights. 

Title  10  of  die  Code  of  Federal 
Regulations  is  amended  as  set  fordi 
below. 


I- 

Deputy  AuiMtanl  Secretary  for  Procurement 
and  AMMtMtance  Management 

PART  108»-QOVERNMENTWIOE 


(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
POR  DRU041IEE  WORKPLACE 
(GRANTS) 

1.  The  tide  of  Part  1030  is  revised  as 
set  forth  above. 

2.  The  audiority  dtation  for  Part  1036 
is  revised  to  reed  as  follow: 

Amhoritr.  E.0. 1ZM9:  Sec.  B161-Sie0  of  the 
Dn«-Ft«e  WorkpUce  Act  of  ises  (Pub.  L. 
lOO-asa  TiUe  v.  SubtiUe  D:  41  U.S.C  701  et 
aeq.):  Seca.  044  and  040.  Pub.  L  9S-ai.  SI  Stat 
aee  (42  U.8.C  TSM  and  72Se):  Pub.  L  97-258. 
98  SUt  lOOS-lOQS  (31  U.8.C)  8301-6308. 


mmwoomtact: 

Edward  F.  Sharp.  (202)  566-6102. 


f1036J06    tAaiBWdsdl 

3.  Section  1036.306  is  smended  by 
removing  "or"  st  the  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ";  or"; 
and  by  adding  paragraph  (c)(5)  to  read 


as  set  forth  at  the  end  of  the  common 
preamble. 

|108«.320   [AmeiMled] 

4.  Section  1036.320(a)  is  revised  to 
read  as  set  forth  at  the  end  of  the 
conunon  preamble. 

5.  Subpart  F  is  redesignated  as 
Subpart  G.  The  sections  within  Subpart 
F  are  redesignated  as  follows: 


OMaacSonNa 

aa^^  ■  ■  nairi  n    *■— 

1036.000 
1036.605 
1036.610 
1036.615 

1036700 
1036.705 
103a710 
1036.715 

6.  A  new  Subpart  F  and  Appendix  C 
are  added  to  Part  1036  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 


(Orsms) 

Sec 

lOS&eoO    Puipoae. 

1036405    Definitlona. 

1036itl0    Coverage. 

10384)15    Grounda  for  auapenaion  of 

peyments,  auapenaion  or  termination  of 
grants,  or  suspension  or  debarment 

103&820    Effect  of  violation. 

looaazs    Exception  provlalona. 

1038.630    Grantees'  responsibilities. 


Appendix  C  to  Part  1036    Certificatiop 
Regarding  Dnig-Fkee  Workplace 
Requirements. 


FEDERAL  HOME  LOAN  BANK  BOARD 
IRsa.  No:  88-66] 

12CFRPart519 

Date:  January  24, 1969. 

90tt  PURfTMR  MTOMIATION  CONTACR 
Caroline  Monis,  Office  of  General 
Counsel,  Legal  Counsel  Division.  (202) 
377-6431. 

List  of  Subjects  hi  12  CFR  Part  816 

Administrative  practice  and 
procedure,  Controlled  substances. 
Debarment  and  suspension 
(nonprocurement).  Drug  abuse,  Fraud, 
Grant  programs— FHLBB,  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

Title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 


By  the  Federal  Home  Loan  Bank  Board 
fohn  M.  Buckley. 

Secretary. 

PART  516-OOVERNMENT¥flDE 
DEBARMENT  AND  SUSPENSKM 
(NONPROCUREMENT)  AND 
GOVERNMENT  REQUIREMENTS  FOR 
DRUG-FREE  WORKPLACE  (GRANTS) 

1.  The  tide  of  Part  516  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  dtation  for  Part  516  is 
revised  to  read  as  foUows: 

Authority:  EO.  12548;  Sec.  5151-5160  of  the 
Drug-Free  Workplace  Act  of  1988  (Pub.  L 
100-e6a  Title  V,  Subtide  D,  41  U.S.C  701  et 
seq.):  12  U.S.C  1437(a). 

S516.30S   [Amended] 

3.  Section  516.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ";  or"; 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  die  end  of  the  common 
preamble. 

{516.320   [Amended] 

4.  Section  516.320(a)  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  516  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Subpart  F-Oru»Froa  Workplaoa 


90C< 

516.600    Purpose. 

516.605    Definitions.' 

616.610    Coverage. 

516.615    Grounds  for  suspension  of 

payments,  suspension  or  termination  of 
grants,  or  suspensi<m  or  debarment 

516.620    Effect  of  violation. 

516.625    Exception  provisions. 

516.630    Grantees'  responsibilities. 


Appendix  C  to  Part  516— Certification 
Regarding  Drug-Free  Workplace 
Requirements 


SMALL  BUSINESS  AOMINISTRATK>N 

13  CFR  Part  145 

roR  RMTHCR  WrOWMATION  CONTACT: 

Katherine  C.  Power.  (202)  653-562& 

List  of  Subjects  In  13  CFR  Part  145 

Debarment  and  suspension 
(nonprocurement).  Drug  abuse.  Grant 
programs. 


lltle  13  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
lamaeAbdnor. 

Administrator. 

PART  145-GOVERNMENTWlOE     ' 
DEBARMENT  AND  SUSPENSKM 
(NONPROCUREMENT)  AND 
GOVERNMENTWIOE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  145  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  Part  145  is 
revised  to  read  as  follows: 

Authority:  EO.  12549:  Sees.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1966  (Pub.  L 
100-e9a  Title  V.  Subtitle  D:  41  U.S.C  701  et 
seq.):  15  U.S.C.  634(b)(e). 

3.  Section  145.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3);  by  removing  the  perioid  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or": 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  Uie  end  of  the  common 
preamble. 

S14SJ20   [Amended] 

4.  Section  145.320(a)  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  145  to  read  as  set  forth  at 
the  end  of  the  conunon  preamble. 

Subpart  F~— Dni9*Free  Worttpisoa 
Requhanwnls  (Granl^ 

Sec. 

145.600    Purpose. 

145.605    Definitions. 

145.610    Coverage. 

145615    Grouncb  for  suspension  of 

payments,  suspension  or  termination  of 
grants,  or  suspension  or  debarment 

145.620    Effect  of  violation. 

145.625    Exception  provisions. 

145.630    Grantees'  responsibilities. 


Appendix  C  to  Part  145— Certification 
Regarding  Drug-Free  Workplace 
Requirements 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1265 

FON  nmTNEii  wwoimsTioi  contact: 
David  K.  Beck,  Telephone:  (202)  453- 
825a 

List  (rfSubjeds  in  14  CFR  Part  1285 

Administrative  practice  and 
procedure.  Controlled  substances. 
Debarment  and  suspension 


/  Vol  Bl  Wa  19  /  Tmsday,  lummy  SU  tam  /  ttmim  and  atgutothw 


(nonprocuf— nt).  Dih|  abuM.  Praod, 
GovwiuMDl  grant  pragraoM. 

Title  14  of  th«  Cod*  of  Federal 
Regulatioos  is  amended  aa  aet  forth 
below. 

Oe(r  laaaary  la  18ML 
DekD-Myan. 

Dtputy  AdmMatrator. 

FART  11U-O0VEIWMENTWI0C 
DCBAIWKKT  AND  tUSFINSKM 
(flONPfK)CURCllENT)  AND 
QOVCRNMCNTWIOe  RCQUMEMBfTS 
FOn  OmiO^REE  WORKPLACE 
(QRANTt) 

1.  The  title  of  Part  1265  ia  reviaad  to 
raad  aa  aet  forth  above. 

2.  The  aathortty  citation  for  Part  1286 
ia  revised  to  read  as  follows: 

Authority.  E.0. 12M9:  Sms.  6151-«1«)  of 
the  Drug-PTM  WorkpUce  Act  of  IMS  (Pub.  L 

loo-eaa  nti*  v.  Subuu*  D:  4i  u.s.c  Ttn  at 

Mq.):  NatioMi  Aereaeutlos  end  flpeoa  Act. 
Pub.  L  86-Ma,  hdy  1 

an(cKi). 


•  1MU06    (J 

3.  Sactioo  1266306  la  anended  by 
removing  "or"  at  the  end  of  para9«ph 
(c)(3):  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or": 
and  by  addiag  paragraph  (cM6)  to  raad 
as  set  forth  at  the  end  of  the  onmmon 
preamble. 


llM&jn   lAmandadl 

4.  Section  l2MJ320lm)  is  revised  to 
read  as  set  forth  at  the  end  of  the 
common  preambi*. 

5.  Subpart  F  and  Appendbc  C  ara 
added  to  Part  1266  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 


(Oranta) 


Sm. 


12aSJ06    Definitions. 

1285.610    Covarags. 

1288.615    Ore— is  far  saspsnsion  ef 

payments.  tuspensioB  or  termlBatlon  of 
graata.  or  suapaoitea  or  iabafant 

1285.820    Bffad  af  vlolatloa. 

1288.82S    Bxoaptkxi  provtaioa. 

1288.630    Grantees' nspoosibilltlas. 


Appendix  C  to  Part  1 

Ragarding  Dnig-Praa  Workplace 

Requtramenla 


DtFARTMPtT  Of  COMMWICE 
ISCPRPartM 


NoLgoii><^iai 


Robert  M.  McNMan. 
377-6617. 


(262) 


Uataf 


iBUGntP«tM 


Administrative  practice  and 
procedures,  Debannent  and  suapeaahw 
(nonprocurement).  Drug  abuse.  Grant 
programa. 

Part  28  of  Title  IB  of  the  Code  of 
Fedanl  Ragnlattooi  is  amended  as  lat 
forth  below. 
8aaya  C.  8lawart. 
Dinclar  for  Pim^ot  Olid  BmUnlAMMttanoa. 

PART  M— QOVERNMENTWIOC 


(NONPROCUReMENT)  AND 


FOR  DRUO^REE  WORKPLACE 
(QRANTI) 

1.  The  title  of  Part  28  ia  revlaed  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  28  is 
revised  to  read  as  fbllowr 

Aalhari^  Bxacutiva  Order  12MBe  Sac. 
8151-5180  of  the  Drag-TVaa  Workplaoa  Act  of 
1988  (Pub.  L  100-«8a  Tide  V.  Sobtitia  DC  41 
U.8.C  701  at  seq):  IUA.C  301. 


116406    [Amended] 

3.  Section  28.306  is  amended  by 
removing  "or"  at  the  end  oi  paragra|rfi 
(cK3):  by  removing  the  panod  at  the  and 
of  par^raph  (c)H)  and  adding  ":  or  ": 
and  by  adding  paragraph  (c)(S)  to  read 
as  set  forth  at  the  aad  of  the  < 
preamble. 


I16JI6   U 

4.  Section  66JaO(a)  ia  reviaad  to  raad 
as  set  forth  at  the  and  of  the  ooaMnon 
preamble. 

5.  Subpart  F  and  Appendix  C  ara 
added  to  Part  26  to  raad  aa  aet  forth  at 
the  end  of  the  common  praaaabla. 


28408    Definittooa. 
28.610    Coverage. 

28.615    Crouoda  for  aoapanalao  of  payments, 
I  or  laiBilBatiaB  of  grants,  or 


28.820    Effecl  of  violation. 
28.825    ExcaptkM  provlsioQS. 
28.630    Crantaaa' rasponsibilltias. 

Appendix  C  to  Part  28— Certification 
Regarding  Drug-Free  Workplaoe 
Raqoireoirata 


DEPARTMENT  OF  STATE 
22CFRPwttS7 


Uatof 


taBCnPMlST 


Administrative  practice  and 
proMdura,  Controlled  substances. 
Debarment  and  suspension 
(nonprocurement).  Drug  abase,  Frand, 
Grant  programs — foreign  relations. 
Grants  administration.  Reporting  and 
recordkeeping  renuirementa. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  set  fortii 
below. 

lanuary  17, 1986. 


I 

Procummamt  ExecuUn. 

PART  1S7-O0VERNMENTWI0E 
DEBARMENT  AND  SUSPENSKM 


FOR  DRUO^IIEE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  137  ia  reviaad  to 
raad  aa  set  forth  abofva. 

2.  The  authority  citation  for  Part  137  ia 
revised  to  read  as  foUowK 

AudMflty:  EO.  12549:  Sec.  ftlSl-«iao  of  the 
Drug-Frea  Workplaca  Act  of  U88  (Pub.  L 
1OO-80a  Title  V.  Subtitla  0: 41  U.8X1 701  at 
aaq):  22  US.C  2858. 


|lg7J06   [AaMndadl 

3.  Section  197  J06  Is  amended  by 
removing  "or"  at  ttie  end  of  paragraph 
(c)(3):  by  raasoving  tbe  period  at  the  end 
of  paragraph  (cN4)  and  adcUng  ":  or": 
and  by  adding  paragraph  (cXS)  to  read 
OS  set  forth  at  the  end  of  the  common 
preamble. 


llgTJIO    (i 

4.  Section  137.320(a)  is  revised  to  raad 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  137  to  raad  aa  set  forth  at 
the  end  td  the  ooomon  preamble. 


lamaa  Tyckoaki.  TeL  (703)  675-7046. 


1S7M8 

137J06    DeflnltioDS. 

137A10    Coverage. 

137415    Groaads  for  suspension  of 

payments,  saspensioB  or  tenaiwatioii  of 
grants,  ar  saspanaioa  or  dabanaant 

137.620    Effect  of  violattoB. 

137425    Exoapttoo  fw^tatoaa. 

137430    Craalaea' raspoaeifaibtiee. 

Appendix  C  to  Part  lS7-«artillcetlaa 
Ragarding  Drag-Free  Workplace 
Ratpiiraniants 


F6dUwl  Regitif  /  VoL  54,  No.  19  /  Tuesday.  January  31.  1988  /  Rules  and  Regulations 


INTERNATKMAL  DEVELOPMENT 
COOPERATKM  AQENCY 

Aflancy  for  inlamatlonai  Dawtopmanl 

22CFRPart20t 


MION  CONTACT 
Kathleen  O'Hara  at  (703)  875-1534. 

List  of  Sub}acls  in  22  CFR  Part  266 

Debarment  and  suspension 
(nonprocurement).  Drug  abuse,  (kant 
programs. 

Tide  22  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
folHF.OwaM. 

Associate  Assistant  to  the  Administrator  for 
ManagemeaL 

Date:  January  18. 1988. 
PART  206— QOVERNMENTVIflDE 


(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUQ-FREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  206  Is  revised  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  Part  206  is 
revised  to  read  as  follows: 

AiidMfity:  E.0. 12548;  Sec  5151-5180  of  tbe 
Dnig-Fr*e  Workplace  Act  of  1988  (Pub.  L 
100-88a  Title  V.  Subtitle  D:  41  U.S.C  701  et 
seq.):  Sec  621.  Foreign  Assistance  Act  of 
1981.  22  U.S.C  2381. 

I206J0S   [Amended! 

3.  Section  206.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(cK3):  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or"; 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

4.  Section  206.320(a)  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  208  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

guopart  F^"Onig^raa  WorvplaGa 
t(Qrania) 


Sec 

208.800    Purpose. 

208.805    Definitions. 

208.610    Coverage. 

208.61S    Grounds  for  suspension  of 

payments,  suspension  or  termination  of 
grants,  or  suspension  or  deliarment 

206420    Effect  of  violation. 

208.625    Exception  provisions. 

206.630    Grantees'  tesponstbllities. 


Appendix  C  to  Part  a08-Cartification 
Regarding  Drug-Ptae  Wotiq>lace 
Requirements. 


PEACE  CORPS 
22  CFR  Part  310 


UNITED  STATES  INFORMATKW 
AGENCY 

22  CFR  Part  513 


FOR  PUNTHCR INPOMIATION  CONTACT: 
John  K.  Scales.  202-254-3114  (FTS  254- 
3114). 

List  of  Subjects  fai  22  CFR  Part  Sli 

Debarment  and  suspension 
(nonproctu«ment).  Drug  abuse.  Grant 
programs.  Cooperative  agreements. 

Title  22  of  die  Code  of  Federal 
Regulations  is  amended  as  set  fortii 
below. 

Loret  Mllar  Ruppa. 
Director. 

PART  310-GOVERNMENTWIDE 
DEBARMENT  AND  afSPEMSKM 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  310  is  revised  to 
read  as  set  forth  above. 

2.  The  audiority  citation  for  Part  310  is 
revised  to  read  as  follows: 

AudiacUy:  RO.  12548:  Sec.  5151-6180  of  the 
Drug-Aee  Workplace  Act  of  1968  (Pub.  L. 
100-890,  Tide  V.  Subtitle  D:  41  U£.C  701  et 
seq.):  22  U.S.C  2508. 

9310.305   [Amended! 

3.  Section  310.306  is  amended  by 
removing  "or"  at  die  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  fiaragraph  (c)(4)  and  adding  ":  or": 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  die  end  of  the  common 
preamble. 

§310.320    [Amended! 

4.  Section  310.320(a)  is  revised  to  read 
as  set  forth  at  die  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  310  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Suiipart  F— Drug-Free  Workplaca 
Re<julrementB  (Qrants) 

Sec. 

310.600    ihirpose. 

aiaeOS    Definitions. 

310.610    Coverage. 

310.615    Grounds  for  suspension  of 

payments,  suspension  or  termination  of 
grants,  or  suspension  or  debarment 

310.620    Effect  of  violation. 

310.625    Exception  provisions. 

310.630    Grantees*  responsibilities. 

^pendix  C  to  Part  310— Certification 
Regarding  Drug-Free  Workplace 
Requirements 


ran  fURTNER  wironiiaTioii  contact: 

Darwin  Roberts,  United  States 
Information  Agency,  Office  of  Contracts. 
Policy  and  Procedures  Staff.  Room  1611, 
330  C  Sti«et,  SW.,  Washington.  DC 
20547.  Telephone:  (202)  48&-64ia 

List  of  Subjects  in  22  CFR  Part  SU 

Administrative  practice  and 
procedure,  Controlled  substances. 
Debarment  and  suspension 
(nonprocurement).  Drug  abuse.  Grant 
monitoring.  Grant  programs.  Grants 
administration.  Ineligible  grantees. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Henry  E.  Hockeimer, 
Associate  Director  for  Management 

PART  513-GOVERNMENTWK)E 
DEBARMENT  AND  SUSPENSKM 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRU(S^REE  WORKPLACE 
(GRANTS) 

1.  The  tide  for  Part  513  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  Part  513  is 
revised  to  read  as  fbUows: 

AuOotity:  B.0. 12548: 40  U.S.C  488(c):  Sec 
5151-5160  of  die  Drug-Ftee  Woricplaoe  Act  (rf 
1966  (Pub.  L 100-690.  Tide  V.  Subtide  D:  41 
U.S.C  701  et  seq). 

§513.305    [Amended! 

3.  Section  513.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3);  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or": 
and  by  adding  para^Bph  (c)(5)  to  read 
as  set  forth  at  tiie  end  of  the  common 
preamble. 

$513,320   [Amended! 

4.  Section  513.320(a)  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  513  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Subpart  F— Drug-Free  Worlcplaea 
Requirements  (Grants) 

513.600    Purpose. 

513.605    Definitions. 

513.610    Coverage. 

513.615    Grounds  for  suspension  of 

payments,  suspension  or  tenninatioa  of 
grants,  or  suspension  or  debarment 

513420    Effect  of  violation. 

513425    Exception  provisions. 
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UMI 


S1S4W 


r  rwponribmttw. 


Appwidlx  C  to  PaH  819— CactiAoattM 
lUfudtBt  Dn«-FrM  WarivUot 
RaquiiMBMili 


OmtIm  Berk  at  709-641-MU. 
List  of  SubjKta  in  at  era  PHt  lilt 

Dabannent  and  aoap— aki 
(noaprocuraoMnt).  Dras  aboa*.  Grant 
program*. 

TiU«  22  <rf  Um  Coda  of  Fadwai 
Ragulatlona  ia  amended  as  set  forth 
below. 

General  Counsel. 


PARTI 


FOR  ORUO^RCE  WOraCPLACC 
(QRAHTf) 

1.  The  title  of  Part  1006  is  revtaed  to 
read  aa  aet  forth  above. 

2.  The  authority  dUtion  lor  Part  1006 
is  raviaed  to  read  m»  ioUowt: 

Audwrllir  E.0. 12548;  Sml  SUt-SlSO  ol  Iha 
Dru«-PrM  WoikpUoa  Act  of  19SS  (Pub.  L 
lOO-esa  Tide  v.  Snbtttia  D;  «l  U.S.C  701  at 
MN).):aUAC2B(lf. 


I1006J06    (Amended] 

3.  Section  1006.906  ie  aoiended  by 
removing  "or"  at  the  nd  of  paragraph 
(cK31:  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or  ": 
and  by  adding  paragraph  (c)(5)  to  raaid 
aa  aet  forth  at  the  end  of  the  common 
preamble. 


|l006.aM   (Amended] 

4.  Section  1006.320(a)  ia  raviaed  to 
read  aa  aet  forth  at  the  end  of  the 
common  preamble. 

5.  Sobpari  P  and  Appendix  C  are 
added  to  Part  1006  to  read  aa  aet  forth  et 
the  and  of  the  common  preamble. 


(QrvMS) 

8k. 

tODSOOO    Purpoaa. 
1008.806    Deflnitlona. 
1008S10    Coverag*. 
lOOSJIS    Crounda  for  i 

paymmts.  tuapaBaioa  or  \ 

V«nta.ari 


1008.6S0 
lOOSSK 
1008.S»    Crantaaa 


Appendix  C  to  Pari  1006— Cartiflcation 
Ratanhng  Dnig-Frea  Wori^laoa 
RaqulfaaMnta 


22CFRPaniMt 

Paul  S.  MagkL  GsDeral  CoMsel  at  (aaz) 
673-3916. 

UM  of  Subiacts  ia  aa  era  Pact  lan 

Debarment  and  auapenaion 
(nonprocurement).  Drug  abaae.  Gnat 
programa. 

Title  22  of  the  Code  of  Federal 
Regulatkas  is  amended  as  set  fotHi 
below. 

law  11      i.lr.. 


PARTISOt-OOVERNMENTWBC 
DCBARMOfT  AND  SUSPENSION 


(GRANTS) 

1.  The  title  of  Part  1S06  ia  wvtaad  to 
read  aa  aet  forth  above. 

2.  The  authority  citatioo  for  Part  lfl06 

ia  reviaed  to  read  at  follow*: 

Auihailtr  B.0. 12S40:  Smc  51S1-S180  of  the 
Dn«-Praa  Workplao*  Ad  of  ISaS  (Pidt.  L 
100-8801  ntk  V.  fliA«tla  D:  41  UA.C  Ttn  at 
•aq.):  Sac  S8a|aN4)  onWa  V  aft 


Coeparatiaa  Act  of  188D  (Pak  L  Sfr-am 


3.  Section  1506.306  ia  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3):  by  reaaeviag  the  period  at  the  and 
of  parasrsph  (cN4)  and  addi^  ":  or  ": 
and  by  adding  paragraph  (cM5)  to  i 
aa  set  forth  at  the  end  of  the  i 
preamble. 


I1S06.S20    (Amended] 

4.  Section  lS06.320(a)  i*  reviaed  to 
read  aa  aet  forth  at  the  end  of  the 
common  preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  1506  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 


1308400 


Panoaa. 

Dtftnmaaa. 


lS084t8 

1508.618    Ground  far  aaapaaaiaaef 
payment*,  suapenaioo  or  taiilnatton  ( 
.ori 

Eflact  of  violation. 
1508425    Bxceptioa  proviaiaaa. 
1508430    Grantaa*'  paapoaaihilltia* 


Appendix  C  to  Parti 

RaganUni  Drag-P'**  WorM*** 


DEPARTMDIT  OP  HOUSMQ  AND 
URBAN  DEVELOPMENT 


a4CFRPartS4 


fkTIOM  COMTACVt 

Maiylea  W.  Byrd.  Office  of  General 
CotinaeL  Depvtment  of  Housing  and 
Urban  Devebpment  Room  10266. 451 
Seventh  Street.  SW..  Waahington.  DC 
204ia  (202)  755-0686  (This  is  not  a  toll- 
free  number.) 

iBypublicatiaaafthk 
separate  preamble  the  Department 
adopta  the  interim  amendmenta  to  tiie 
common  rule  on  nonprocurement 
debarment  and  enspenaion. 

The  Drug-Free  Wori(  Plaoe  Act  of  1966 
reqniree  that  regulatians  be  issned  not 
later  than  90  daya  after  the  dale  of 
enactment  and  that  the  Act  will  baoooae 
effective  lao  daya  after  anactmenL  Since 
enactment  oGcnned  after  HUD'S  most 
recent  Agenda  aobmiaeion  to  the 
Congreaaional  oversight  committeea. 
this  rule  wat  not  included  in  that  agenda 
and  would  normally  be  aubject  to 
legialative  review  under  aection  7(o)  of 
die  Department  of  Hoosing  and  Urban 
Devekqment  Act  Becaaee  of  the  limited 
time  pcsiodB  involved.  HUD  will  be 
unable  to  comply  widi  ttie 
Congreeeioaal  review  requirementa  and 
alao  meet  the  legislative  mandate  for 
early  effectiveneaa.  Therefore,  the 
Department  la  joining  in  the  common 
rale. 

The  provision*  of  thi*  aubpart  apply 
to  recipient*  of  all  HUD  grants  indudUng 
CDBG  formula  pant  reopienta  not 
otherwiae  subfect  to  aantticwie  nnder 
Part  24.  Cei  tiflcetione  refprired  ender 
thi*  mibpart  ahoHld  be  eahaiittad  by 
formula  grant  recipients  in  iim^anctinii 
with  other  required  certificstions. 

Additionally.  Public  Hooaii^ 
Auth<Hitiea  (FHAa)  that  receive  HUD 
grant*  through  aimual  oonteibntions 
contracta  are  granleaa  wlw  are  sobtect 
to  the  requif  smsnts  in  tlds  sabpart.  The 
certincetion  required  by  8na  aaiipart  ia 


in  addition  to  the  requirement  that  PHAs 
include  s  provision  in  tenants'  leases 
making  dnig-related  criminal  activity 
ground^  for  terminating  the  lease. 

On  December  28. 19B&  the 
Department  published  a  Federal 
Register  Notice  implementing 
amendments  to  the  Comprehensive 
Homeless  Assistance  nan  (CHAP)  (53 
FR  52600)  contained  in  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L 100- 
626).  approved  November  7, 1968).  One 
of  these  provisions  required  all 
applicants  for  assistance  under  the 
MclGnney  Act  (including  the  Emergency 
Shelter  Grants,  Supportive  Housing, 
Single  Room  Occupancy,  and 
Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  programs)  to 
include  in  their  CHAPS  an  assurance 
that  the  homeless  facility  would  be  dnig- 
and  alcohol-free.  The  Notice  furtiier 
advised  applicants  that  additional  drug- 
related  requirements  might  apply  to  the 
McKinney  homeless  assistance 
programs  under  the  Anti-Drug  Abuse 
Act  of  1068.  Applicants  should  note  that 
they  must  comply  with  the  requirements 
of  this  common  nile  and  with  the 
certification  {ntnrisions  imder  the  1968 
CHAP  Notice. 

The  existing  Subpart  F  Limited  Denial 
of  Participation,  has  been  redesignated 
as  Subpart  G. 

List  of  Subfects  in  24  era  Part  24 

Administrative  practice  and 
procedure,  Debarment  and  suspension 
(nonprocurement).  Drug  abuse. 
Government  contracts.  Organization 
and  functions  (Government  Agencies), 
Government  procurement  Grant 
programs:  bousing  and  community 
development.  Loan  programs:  hoiMtng 
and  commtmity  development 

Tide  24  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 


Secretary,  United  Statee  Department  of 
Housing  and  Urban  Development 


PART  24-QOVERNaiENT 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPU^CE 
(GRANTS) 

1.  The  titie  of  part  24  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  24  is 
revised  to  read  as  follows: 

AudMrity:  EO.  12549:  Sec*.  S151-516a 
Drug-Free  Worlcplaoe  Act  of  1988  (Pub.  L 
lOO-eoa  Title  V.  Subtitie  D:  41  U.S.C  701  et 
seq.y,  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

S24.30S   [Amended] 

3.  Section  24.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3);  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ";  or": 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  die  end  of  the  common 
preamble. 

824.320   [Amended] 

4.  Section  24.320(a)  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  is  redesignated  as 
Subpart  G.  The  sections  within  Subpart 
F  are  redesignated  as  follows: 


(MSocSonNumbar 

NawSacSonNunStar 

24.000 

24.700 

24.805 

24.705 

24.610 

24.710 

24.611 

24.711 

24412 

24.712 

24413 

24.713 

6.  A  new  Sulqiart  F  and  Appendix  C 
are  added  to  Part  24  to  read  as  set  forth 
at  the  end  of  the  common  preamble. 

Subpart  F    Dru^'Frse  Wortiplaoe 
Requirementa  (Grants) 

24.600  Purpose. 

24.605  Definitiooa. 

24.610  Coverage. 

24.615  Groun(b  for  suspension  of  payments. 


suspension  or  termination  of  grants,  or 

suspension  or  debarment 
24420    Effect  of  violation. 
24425    Exception  provisions. 
24.630    Grantees'  responsibilities. 

Appendix  C  to  Part  24 — Certification 
Regardiag  Drug-Free  Workplace 
Requirement* 


DEPARTMENT  OF  THE  TREASURY 
Internal  RevemM  Sorvic* 
26CFRPwt601 
vrncv  Of  vw  swcrvivy 
SICFRPartIS 


ITKM  CONTACTS 

John  Hair.  (202)  343-0249. 


INFOmiATlOW.  On  May  26. 1988.  the 
Internal  Revenue  Service.  Department  of 
the  Treasury,  published  regulations 
governing  Govemmentwide 
nonprocurement  debarment  and 
suspension  (53  FR  19187-19188).  codified 
at  26  CFR  Part  601.  Subpart  L  The 
Department  of  the  Treasiuy  has 
determined  that  these  regulations  should 
be  published  in  Title  31  ^  the  Code  of 
Federal  Regulations  as  a 
Departmentwide  regulatiotL  Therefore, 
in  addition  to  adopting  Departmentwide 
the  common  regulation  implementing  the 
Drug-Free  Woi^lace  Act  of  1988,  this 
final  rule  transfers  the  suspeiuion  and 
debarment  regulations  originally 
published  by  the  bitemal  Revenue 
Service  in  Title  26,  and  redesignates 
them  as  Dq>artmentwide  regulations  to 
be  codified  at  31  CFR  Part  19.  The 
sections  are  redesignated  as  follows. 
For  the  convenience  of  the  user,  the 
following  table  shows  die  relationship  of 
the  old  CFR  section  numbers  imder  26 
CFR  Part  601  to  die  new  section 
numbers  in  31  CFR  Part  19. 


REDESIGNA-nON  TABLE 

OU  aacSon  (28  CFR) 

New  aection  (31  CFR) 

HOI  oni 

« 

Ganaral 

19.100 
1S10S 
19.110 
19.115 

19.200 
19.205 
19.210 
19.215 
19.220 
18.225 

Subpart  A-Ganarat 

M>i  an»       

•ftionn                                                                                                       

fO*  904 

eoi  910  

EHadotacion 

SahpartD   Diact ot acSow 

Mil  911 

aoifli? 

NAI  91^     

•01  oil 

801  915 

* 
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Reocsiqnation  Tasls— CominMd 


OM 


(MCFR) 


•01KO. 
WVttl.. 


•01.M4.. 


•01.1 


M1JM~ 

•01  m.. 

•01  .SM.. 


Nnr  Moton  pi  CFfQ 


Subpart  C-Otbamwnl 


1«J0O 
ItJOt 
1«J10 

1«J11 
Mjia 
i^jia 

1*414 
1t.S1$ 

11 
II 


10.400 


•01  OM.. 
•01.006.. 

•ovaM- 
•oin7„ 


lOlQSA. 


•01041.. 
•01042.. 


UotoTSuHwU 
26  CFR  Part  801 

Debannent  and  •uapenaion 
(nonprocuremant). 

31  CFR  Fart  19 


10u410 
1(1411 

1(L41t 

1«l41S 
10.410 
10.430 

SuliOirtE 
10.S00 
10J0S 
10.510 


OtOSA. 


Atol 
Bto( 


110 
110 


It  and  tuopanaion 
(noapTOMramenl).  Drug  abuaa.  Grant 
programa. 

Tltlaa  2S  and  31  of  tha  Coda  of  Fadaral 
Regulatlona  ara  amandad  aa  aat  forth 
below. 
lUlE-Kaal. 

AaaittanI  Stcrelary  (ManagetMnlf. 
U«»iwM  •.  OMa. 
Commltiontr  of  Internal  Revrnim, 

TITLI  tl— I AMINDEUI 

^ART  1  »-00  Vt  nimiMTWIOE 
DCBARMCHT  AND  9U9KN8ION 
(NOMPROCURCMENT)  AND 
QOVCRNMENTWIOC  RCQUIRCMCNTt 
POM  DRUO-fREE  WORKPtACE 
(QRAHTS) 

1.  Pun  19  is  added  to  Title  31  of  the 
Coda  of  Federal  Regulationa.  ita  titlo  to 
read  aa  aat  forth  above. 

2.  The  authority  citation  for  Part  19  ia 
added  to  read  aa  follow*: 


r.  B.0. 12S4ft  Sac  SlSl-4100  of  Um 
Dr««-PrM  Workpleoe  Act  oflSSS  (Pub.  L 


Aalhariiy:! 

Inv-PrMWo 
lOO-oaa  Till*  V.  Subtitle  0. 41  U  S  C  701  at 
•aq.1:  SI  U.8.C.  321. 

3.  Tha  rafulationa  found  in  Subpart  I 
of  28  CFR  Part  601  ara  radeetgnated  aa 
new  31  CFR  Part  19  aa  tat  forth  below. 


The  Subpart  I  beading  and  undeaignatad 
cantar  headinga  of  Subpart  I  ara 
removed. 

a.  2S  CFR  601.901  through  601.904  are 
radesignated  in  31  CFR  19  aa  Subpart 
A— General  ii  19.10a  19.106. 19  ua 
19.11S.  reapectively. 

b.  28  CFR  801.910  throu^  601.915  ara 
redesignated  in  31  CFR  Part  19  aa 
Subpart  B— Effect  of  Action.  i|  19.20a 
19.206. 19.21a  19.215. 19.22a  19.225. 
reapectively. 

c  28  CFR  601.920  throu^  929  are 
radesignated  in  31  CFR  Part  19  aa 
Subpart  C — Debarment.  i|  IQ.SOa 
19.306. 19.3ia  19.311.  19.312. 19.313. 
19.314. 19.315. 19.3aa  19.325, 
reapectively. 

cl.  28  CFR  801.930  through  801.937  ere 
redesignated  In  31  CFR  Part  19  aa 
Subpart  D— Suspension.  ||  19.40a 
19.405. 19.4ia  19.411. 19.412. 19.413. 
19.415. 19.42a  respectively. 

e.  28  CFR  601.940  through  601.942  are 
redesignated  in  31  CFR  Part  19  aa 
Subpart  B— Responsibilitiea  of  GSA. 
Agency  and  Participants,  ii  19.S0a 
19.S06. 19.510.  reapectively. 

f.  Appendices  A  and  B  to  Subpart  I  of 
Title  28.  Part  601.  are  redeaignated  aa 
Appendix  A  to  Part  19  and  Appendix  B 
to  Part  19  of  Title  31,  reapectively. 


i19J06    I  Amandad] 

4.  In  Subpart  C  1 19.306  ia  amended 
by  romoviri  "or"  at  the  end  of 
paragraph  (c)(3):  by  removing  the  period 
at  the  end  of  paragraph  (c)(4)  and 
adding  ":  or";  and  by  adding  paragraph 


(cM5)  to  read  aa  aat  forth  at  the  and  of 
the  common  praamble. 


1 19460   (Amandad] 

5.  Section  19J20(a)  ia  tmviamd  to  read 
•a  set  forth  at  tha  and  of  tha  ooaoBon 
preamble. 

6.  Part  19  la  amandad  by  adding  a  new 
Subpart  F  Immadiataly  foUowiag 

1 19.510  and  a  new  Appendix  C  to  Part 
19  to  read  as  sat  forth  at  the  end  of  tha 
common  praambia. 


) 

8m. 

10.000    Purpoas. 

10406    Definitioas. 

10«10    CoverafS. 

10.015    Grounds  for  suspension  of  payments, 

suspension  or  termination  of  grants,  or 

suspension  or  debarment. 
10420    Effect  of  violation. 
lOJttS    Exception  provisions. 
10430    Grantees'  responsibilities. 


C  to  Part  1»— Cartmcatton 
DruQ  Praa  Woritplaca 


-mUOOHAM'MKDI 

7.  The  authority  citation  for  26  CFR 
Part  601  is  revised  to  read  as  foUowa: 

Authority:  5  U.8.C  301  and  852.  unless 
otherwise  noted. 
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DEPARTMENT  OF  JUSTICE 
29  CFR  Part  97 


iTiON  contact: 

Cynthia  J.  Schwimer,  (202)  724-318a 


TAIIV 

Knott  The  Department  of  Juatice 
haa  adopted  a  uniform  ayatem  of 
implementing  the  Drug-Free  Wwkplace 
common  rule  that  will  be  applicable  to  ' 
tlie  nonprocurement  assistande 
activitteo  of  the  ofBcea,  bureaua,  and 
diviaiona  of  the  Department  of  Justice 
which  have  grantmaking  authority. 
These  include:  Tlie  OfBce  of  Juatice 
Programs  (including  the  Office  for 
Victims  of  Crime,  the  National  Institute 
,  of  Juatioe.  the  Bureau  of  Justice 
Aaaiatanoe,  the  Office  of  Juvenile  Juatice 
and  Delinquency  Prevention,  and  the 
Bureau  of  Juatioe  Statistics),  the  Bureau 
of  Prisona.  the  U.S.  Marahala  Service, 
tlie  Immigration  and  Naturalization 
Service,  the  Federal  Bureau  of 
Inveatig^liqa.  the  Drug  Enforcement 
AdminiatMflon  and  the  Commtmity 
Relations  Service. 

Uat  of  Subjecta  fai  28  CFR  Part  67 

Administrative  practice  and 
procedures.  Controlled  substancea. 
Debarment  and  suspension 
(nonprocurement).  Drug  abuse,  Fraud, 
Grant  programa— Law,  Granta 
administrations.  Reporting  and 
recordkeeping  requirementa. 

Title  28  of  the  Code  of  Federal  Regulations 
is  amended  a«  set  forth  beknw. 
Dkk  Tlianibuigh, 
Attorney  General 

PART  97-QOVERNIIEfmNnOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  67  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  67  is 
revised  to  read  as  follows: 

Anthority:  E.0. 12540:  Sec  5151-5160  of  the 
Drug-Free  Woricplace  Act  of  1968  (Pub.  L 
100-800,  Title  V.  Subtitle  D;  41  U.S.C.  701  et 
aeq.],  Omnibu*  Crime  Control  and  Safe 
Streets  Act  of  106S.  42  U.S.C.  3711.  el  seq.  (as 
amended).  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  42  U.S.C.  5601,  et  seq. 
(as  amended).  Victims  of  Crime  Act  oJP  1904, 
42  U.S.C  10801.  et  seq  (as  amended):  18 
U.S.C  4042:  and  IB  U.S.C.  4351-4353. 

187.305   (Amandad] 

3.  Section  67.305  ia  amended  by 
removing  "or"  at  tlie  end  of  paragraph 


(c)(3):  by  removing  tlie  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or"; 
and  by  adding  paragraph  (cH5)  to  read 
as  set  forth  at  Uie  end  of  the  common 
preamble. 

{87.320   [AmwMlad] 

4.  Section  67.320(a)  ia  revised  to  read 
as  set  forth  at  tlie  end  of  the  cmamon 
preamble. 

5.  Sul^Mrt  F  and  Appendix  C  are 
added  to  Part  67  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Siibpart  F— OniQrFraa  Workplaoa 
Raqulramanto  (Qranl^ 

Sec 

87400    Purpose. 

87406    Definitions. 

87410    Coverage. 

87415    Grounds  for  suspension  of  payments. 

suspension  or  termination  of  grants,  or 

suspension  or  debarment 
87420    Effect  of  violation. 
87425    Exception  provisions. 
67430    Grantees' responsibilities. 


Appandta  C  to  Part  87-CartMcalion 
I  Dnig-Fraa  Wortcplaea 


DEPARTMENT  OF  LABOR 
29CFRPart99 

FOR  RJRTMEII  MFORMATION  CONTACn 

Theodore  Goldberg  on  (202)  523-9174 
(FTS  523-9174). 

List  of  Subjecta  in  29  CFR  Part  98 

Debarment  and  suspension 
(nonprocurement).  Drug  abuse,  Grant 
programs. 

Title  29  of  the  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 
Ann  McLaughlin, 

Secretary  of  Labor. 

PART  99-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  98  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Ptui  98  is 
revised  to  read  as  follows: 

Authority:  E.0. 12549:  Sec  5151-5160  of  the 
Drug-Free  Workplace  Act  of  1968  (Pub.  L 
100-aoa  Title  V.  Subtitle  D:  41  U.S.C  701  et 
seq.):  5  U.S.C  552-556. 

{96.305    [Amended] 

3.  Section  98.305  ia  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3);  by  removing  the  period  at  the  end 


of  paragraph  (c)(4)  and  adding  ";  or"; 
and  by  adding  paragraph  (cM5)  to  read 
aa  set  f<nrth  at  die  end  of  the  common 
preamble. 

198420   [Amandad] 

4.  Section  96.320(a)  ia  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  68  to  read  aa  set  fordi  at 
the  end  of  the  common  preamble. 


RaQwramanta  (Gfania) 

08400    Purpose. 

98405    Definitions. 

08410    Coverage. 

08415    Grounds  for  suspensioB  of  peyownts. 

suspension  or  tenninatian  of  penis,  or 

suspension  or  debarment 
98420    Effect  of  violation. 
9842S    Exception  provisiaDs. 
98.630    Ckmtees'  reqMnsibilities. 


AppandbC  toPart 


FEDERAL  MEDUTKM  AND 
CONCIUATKM  SERVICE 


29  CFR  Part  1471 


FOR  RNITHOI WFOMMTION  CONTACR 

Lee  Buddendeck.  202/653-532a 

List  of  Subjecta  in  26  CFR  Part  1471 

Debarment  and  ansiienaion 
(nonprocurement).  Drug  abuse.  Grant 
programa. 

Htle  29  of  the  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 
Kay  McMuitay. 
Director, 

PART  1471— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSnN 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUGFREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  1471  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  Part  1471 
is  revised  to  read  as  follows: 

Audnrity:  EO.  12548;  Sec  5151-5100  of  the 
Drug-Free  Woricplace  Act  of  1988  (Pub.  L. 
100-80a  Title  V,  Subtitle  D;  41  U&C  701  et 
seq.)  Pub.  L  96-524,  Oct  27, 1978,  29  U.S.C 
175a. 

{1471.305   [Amended] 

3.  Section  1471.305  is  amended  by 


4960  F«d— I  fia^atm  /  Vol  54.  No.  H  /  Tu— d«y.  |«nuary  tl,  1899  /  Ruies  and  Rgguktkmi 


romovlng  "or"  at  tk«  tnd  of  p«ragrapb 
(c)i3^  by  ramoving  Um  period  at  lh«  tnd 
of  paragraph  (c)(4)  and  addiog  ":  or"; 
and  by  adding  paragraph  (c)(5)  to  raad 
at  let  forth  at  the  end  of  the  common 
preamble. 


fl47lJSQ   (Ainantfadl 

4.  Section  1471.320  (a)  reviaed  to  read 
aa  let  forth  at  the  and  of  tba  ooaamoe 
preaoibU. 

5  Subpart  F  and  Appendix  C  are 
added  to  Part  1471  to  read  at  aet  forth  at 
the  end  of  the  common  preamble. 

ttibpwt  P— Onig-rree  Wodiplaoe  ^ 

ReQutrementa  (Qranta) 

1471.800    PurpoM. 

MTIAOB    DeflnMoaa. 

1471  .no    Coverafa. 

1471A1S    Croundi  for  Mtpeiwion  of 

payment*,  •uapaoaioa  or  tanninatlon  of 
grants,  or  ■mpemton  or  debarment. 

1471  .aZO    Effect  of  vlolatton. 

1471.S2S    Exception  provltiona. 

1471.630    Crantaee' retpontlbllitiea. 


Appendta  CIO  Part  1471 
Wagar  d»9  Drug-free  Wortiplace 
Wequlremewta 

DCPAimiEMT  or  DtFCNSC 
32CFRPart2W 


rem  PUKtmrn  im»oim(utioii  contact: 
Ma.  |.  Carney.  OfBce  of  the  Deputy 
Director.  Defenae  Research  and 
Engineering  (Reaearch  and  Advanced 
Technology)  (ODDDRE/RAATV  Room 
3B114.  the  Pentagon,  telephone  20^-804- 
020S. 
AOOmONAl.  tUPnilMMTARV 

tmommAnom  The  Department  of 
Defenae  (DoD)  ia  adopting  tha  following 
interim  final  rule  eatablishing 
government  requirements  for  a  drug-free 
workplace  for  DoD  granteea.  and  will 
proceed  with  intanial  agency 
coordination,  tlw  reeutts  of  erfalch  wtfl 
be  reflected  in  tha  final  coannon  nila.  it 
is  DoD'i  obioctlve  to  aatabliah  uolforai 
practicea  within  the  Office  of  tha 
Secretary  of  Defense,  the  Military 
Depertmenta  and  the  Defense  Agencies 
that  would  be  consfatent  with  those 
being  estaUiahed  by  o<her  Kxecuthre 
Departments  and  Agencies  in  adopting 
thia  government-wide  common  mlc. 

Uat  of  Sub^acU  in  S2  CFR  Part  2M 

Administrative  practice  and 
procedurea.  Controlled  substance. 
Debarment  and  suspenaion 
(nonprocurement).  Drug  abuae.  Fraud. 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 


Title  U  ol  the  Code  of  Pedasal  RageUtlons 
is  ainaaded  aa  set  forth  below. 


/t/temoie  OSD  Pmdmol  hagiatu  Utimm 

Officer.  Department  of  Defente. 

PART  2t»-<10VERNilElfTWI0E 


QOVCmiMCNTWIOC  REQUmCMENTS 
FOR  OnUO-^fWE  WORKPLACE 
(QRANT8) 

1.  The  title  of  Part  280  ia  reviaed  to 
read  aa  set  fortfi  abova. 

2.  The  authority  citation  for  Part  280  is 
revised  to  read  as  follows: 

AudMrilr  E.0. 12S40:  Sac  5151-6180  of  the 
Dn«-Frae  Woricplace  Act  of  1900  (P«b.  L 
lOt-MA  TM«  V.  Svbtitle  D:  41  U.&C.  7m  et 


|2MlJ0«    (Amended) 

3.  Section  280306  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  parayaph  (cN4)  and  adding  "^  or'*: 
and  by  adding  paragraph  (c)(S)  to  read 
as  set  forth  at  the  and  of  the  common 
praaiwhlt 


flMUM   U 

4.  Section  280.320  (a)  revised  to  read 
aa  set  forth  at  the  end  of  the  common 
preamble. 

5.  Sabpart  P  and  Appendix  C  are 
added  to  Part  280  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

gubpart  P— OnyFree  Worttptace 
Requkementa  (Qrwita) 

28aaoo    Purpose. 

2M.e06    tMlnitlons. 

280.010    Covsrage. 

zaaolB    Grounds  for  suspansioa  of 

payments,  suspension  or  tarminatioo  of 
grants,  or  suspension  or  debsnnent. 

280.020    EBsctofviolatlea 

280.825    Bxoiption  provislaaa. 

280.630    Cranlaaa'  respeneihlUti— ■ 


CtoParti 
Orug^ree  Wortiplace 


DEPARTMENT  OF  EDUCATION 
34CFRP«tW 


IkTIOM  COMTACTt 

Mary  lane  Kane  at  202-732-7400  (FTS 
732-7400). 

Uat  of  SubiMts  in  M  CPU  Ph«  « 

Debarment  and  suapenaioo 
(nonprocurement).  Drug  abuse,  Grant 
programa. 


Title  34  of  the  Code  ol  Federal  RagelatioM 
is  amended  as  set  forth  below. 
Lavro  F.  Cavasoe. 
Stcntary  ofBducaUoa. 

DEBARMENT  AND  9U8PCN6I0N 
<N0NFR0CUREMEND  AND 
OOVEHNMENTWinr  REQUIREMENTS 
FOR  ORUG^Ra  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  85  ia  revised  to  read 
as  set  forth  above. 

2.  The  atttbotity  dtatlon  for  Part  86  is 
revised  to  read  as  foOowa: 

Authotllr  B.0. 12S«:  Sec  Sin-5160  of  the 
Dnv^'ree  Wofkplaoa  Act  of  1988  (Pub.  L 
100-600,  Title  V,  SubMtIs  D  41  U&C  701  et 
seq): »  U3.C  M74. 12ae-a(a)(l). 


|88l30S    (AaMUdad) 

3.  Section  85^06  is  amended  by 
removing  "or"  at  the  end  of  paragrapk 
(c)(3):  by  reoaovii^  the  period  at  the  and 
of  paragraph  (c)(4)  and  addios":  or": 
and  by  adding  paragraph  (c)(i^to  read 
as  set  forth  at  the  end  of  the  ooounon 
preamble. 


I86J20   [Amandad] 

4.  Section  85  J20(a)  ia  revised  to  read 
aa  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  85  to  read  aa  set  forth  at 
the  end  of  the  conunon  preamble. 


KQraMa) 

0CC> 

85J00    Purpose. 

85.606    Definitions. 

85.610    Coverage. 

85.615    Grounds  for  suspension  of  payments, 

suspension  or  lerminatioa  of  grants,  or 

suspension  or  deber— at 
85.830    BSsctofviolstioii. 
85.625    EaiceptioB  proviahMS. 
86.630    Grantees'  responsibilities. 

Appendix  C  to  Part  •S-CeXWIcattew 
Resardhig  Onig^rea  Wertiplaoo 
Requlrainenta 


NATK)NAL  ARCMVE8  AND  RECORDS 
ADMMSTRATION 


MCFR  Part  1209 


^TMM  contact: 
John  Conatance  or  Nancy  Allard  at  202r- 
523-3214  (FTS  523-3214). 

Uat  of  Subiecto  in  36  CFR  Part  1209 

Administrative  practice  and 
procechire.  Controlled  substancea. 
Debarment  and  suspension 
(nonprocurement).  Drug  abuse.  Fraud. 
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Grant  programs — Archives  and  records. 
Grants  administration,  Reporting  and 
recordkeeping  requirements. 

Title  36  of  the  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 

Doo  W.  WUson. 

Archivitl  of  the  United  States. 

PART  1209-QOVERNMENT¥nDE 
DEBARMENT  AND  SUSPENSKW 
(NONPROCUREMENT)  AND 
QOVERNMENTWKC  REQUIREMENTS 
FOR  ORUii-FREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  1209  is  reviaed  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  Part  1209 
ia  reviaed  to  read  as  follows: 

Aafcerily:  B.0. 12548;  Sec  5151-6160  of  the 
Drag-Ptae  Workplace  Act  of  1988  (Pub.  L 
lOO-OOa  Title  V,  Subtitle  D;  41  U.S.C  701  et 
seq):  44  U.&C  2104(a). 

3.  Section  1200.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3}:  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or"; 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  Oie  end  of  ttie  common 
preamble. 

11208.820    [Amended] 

4.  Section  120B.320(a)  is  revised  as  set 
forth  at  the  end  of  the  conunon 
preamble. 

5.  Subpart  F  and  ^pendix  C  are 
added  to  part  1200  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Subpart  P~-0niQ4'raa  Woikplaoe 
Requlranienta  (Qranta) 

See. 

1200JiOO    Purpose. 

1200.806    Definitions. 

1200.610    Coverage. 

120B.61S    Grounds  for  suspension  of 

payments,  suspension  or  termination  of 
grants,  or  suspension  or  debarment 

1208.620    Effect  of  violation. 

1200.625    Exception  provisions. 

1200.630    Grantees'  responsibilities. 


t  C  to  Part  12M   Cai  URuation 
Regardhig  Dnio*Frea  Woflipleoe 


VETERANS  ADMINISTRATKXI 

38CFRPart44 

FOR  PURTHtR  INFORMATION  CONTACT: 

Linda  M.  Combs,  Acting  Associate 
Deputy  Administrator  for  Management 
(004).  Veterans  Administration.  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420  (202)  233-2227. 


ADOmONAL  StIPPUEMCNTARV 
INFORMATION:  The  Drug-Free  Workplace 
Act  of  1988,  requires,  among  other 
things,  that  all  Federal  grantees  certify 
to  the  granting  agency  that  they  will 
maintain  a  drug-free  workplace,  or.  in 
the  case  of  individual  grantees,  certify 
that  the  activities  conducted  with  grant 
assistance  will  be  drug  free.  Consistent 
with  the  statutory  provisions  of  the 
Anti-Drug  Abuse  Act  of  1988,  the 
definition  of  "grant"  set  forth  in  the 
common  rule,  however,  makes  it  clear 
that,  for  purposes  of  the  provisions 
applicable  to  individuals,  the  term 
"grant"  shall  not  be  construed  to  include 
"any  veterans  benefit— i.e.,  any  benefit 
provided  to  veterans,  their  fandlies.  or 
survivors  by  virtue  of  the  service  of 
veteran  in  die  Armed  Forces  of  die 
United  States."  Accordingly,  individual 
beneficiaries  of  "veterans  benefits"  will 
not  be  required  to  comply  with  the  Drug 
Free  Woiiqilace  Act  of  1968  as  a 
condition  to  die  receipt  of  such  benefits. 

Otherwise,  the  common  rule  shall 
apply  to  grant  programs  administoed  by 
the  VA.  sudi  as  the  State  Veterans 
Home  Program  and  the  State  Cemetery 
Grants  Program,  w^ch  provide  for  the 
granting  of  assistance  other  than 
"veterans  benefits"  to  recipients  such  as 
State  governments.  In  such  cases,  the 
VA  will  require  from  such  grantees 
compliance  with  the  Drug-Ftee 
Workplace  Act  of  1988,  including  its 
certification  requirements,  as  a 
condition  for  the  future  receipt  of  sudi 
assistance. 

List  of  Sul^ecta  in  38  CFR  Part  44 

>^     Accounting,  Administrative  practice 
and  procedures.  Agreements, 
Debarment  and  suspension 
(nonprocurement).  Drug  abuse.  Drug- 
free  workplace,  Grant  programs — State 
cemetery  and  State  veterans  homes. 

.   Insurance.  Loan  guaranfy,  Reporting  and 
recordkeeping  requirements. 
Scholarships.  Veterans.  Vocational 
rehabilitation  and  education. 

Title  38  of  the  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 

Approved  January  18, 1980. 
llMMnas  K.  Tumage, 

Administrator. 

PART  44-QOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSKW 
(NONPROCUREMENT)  AND 
GOVERNMENTWiDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  tide  of  Part  44  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  44  is 
revised  to  read  as  follows: 


AudMMity:  E.0. 12549;  Sec.  5151-5160  of  the 
Drug-Free  Workplace  Act  of  1988  (Pub.  L 
100-690.  Title  V,  Subtitl.;  D;  41  US.C.  701  et 
seq.):  38  U.S.C.  210(c). 

§44.305    [Amended] 

3.  Section  44.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3);  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or": 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  die  end  of  the  common 
preamble. 

§44.320   [Amandad] 

4.  Section  44.320(a)  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  44  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Subpart  F-0nig4^M  Wortvlaee 
RaquhmMfila  (Grams) 

Sac. 

44.800    Purpose. 

44.605    Definitiona. 

444(10    Coverage. 

44.615    Grounds  for  suspension  <A  payments. 

suspension  or  termination  of  grants,  or 

suspension  or  deltannent 
44JI2D    Effect  of  violation. 
44.625    Exception  provision. 
44.630    Grantees'  responsibilities. 


[  C  to  Part  44^^ertNlcatlofi 

B^JBAflMikM*  ^^bmb-Cm^^  Mfjktfba^MMA 

Hogaramg  MKVg'rnm  wonqNaoe 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  32 


FOR  FURTHER  MFORMATNM  CONTACIt 
Robert  Meunier.  at  202-475-8025  (FTS- 
475-8025). 

List  of  Subjects  in  40  CFR  Part  S2 

Debarment  and  susfiension 
(nonprocurement),  Drug  abuse. 
Government  grant  programs. 

Title  40  of  the  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 

Date:  January  18, 1968. 

LaeKLTbonaa, 

/1d!(n/ii/s^nitor. 

PART  32-GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG47)EE  WORKPLACE 
(GRANTS) 

1.  The  tide  of  Part  32  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  32  is 
revised  to  read  as  follows: 


BEST  COPY  AVAILABLE 


/  Vol.  54.  No.  19  /  Tuesday.  January  31.  1969  /  Rules  and  Regulatkw 


Aulkoilly:  B.0. 12S«8(  8w.  nsi-«iao  of  th« 
Dni|-Prw  Workplaca  Act  of  IMS  (Pub.  L 
100-4M).  nil*  V,  SubiitI*  D;  41  US.C  701  •! 
■eq):  7  U.S.C.  136  tl  Mq.:  IS  U.&C  2801  H 
•eq.:  20  U.&C  4011  at  Mq.:  33  US.C.  12S1  at 
acq.:  42  UAC  SOOf.  4801. 6801.  7401. 6601  a( 


|sa.S08    (AlMndsdl 

3.  S«cUoo  32.306  it  amended  by 
removiof  "or"  at  the  end  of  paragraph 
(c)(3):  by  ramovlng  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or"; 
and  by  adding  paragraph  (c)(5)  to  raad 
as  Mt  forth  at  die  and  of  thla  oommoo 
praambla. 


fttJM   (ANMntfedl 

4.  Saction  32.S20(e)  is  revisod  to  raad 
as  sat  forth  at  the  and  of  the  oommon 
praambla. 

5.  SubpaH  P  and  Appendix  C  ara 
added  to  Part  32  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

F'^^Oni^'Wea 
(Qrania) 


8m. 
32.600 

32J06    DaflnltloM. 

32.610    CovarM*. 

32.615    Grounds  for  auapenaioo  of  payments, 

auspansion  or  termination  of  granta,  or 

auapenalon  or  debarment 
32.620    Bffact  of  vtoUtloo. 
32.62S    Exception  proviaions. 
32.630    Crantaea' raaponaibiUtlea. 


CtaMrt 


QCNCfULSERVICCS 
AOMMSnUTION 

41  cm  Pwta  101-50  and  105-M 

PON  PUNTNai  MKMMUTION  CONTACr 

Ida  M.  Ustad  at  a(a-6«6-1224  (FTS  SOO- 

1224). 

AOOmONAL  MP  I  IflMlfTMV 


Redeskination  Tasu 


RcocsKMA-noN  Table— Oonlinuad 

(For  tw  oMMaalanea  ol  Sw  uaai.  Ita  toSMlMtaUe 
W  liWiiiiUfilll  of  ffw  OM  CFR  iKSort 
hi  41  CFR  P«t  101-60  to  Sw  Mw  CFI« 
m  41  CFR  Part  106-6ai 


ow 


toi-6ai- 


101 -so.  100. 
101-80.106.. 

101-saiio. 

101-40.116.. 


8ubpart  106-68.1- 


106-66.100 

i06-aai06 

106-6aiM 
J  1064at16 


CFor  Sw  oowoawtanca  ol  S»a  uaar.  *»  loBowli 
thoM  tw  latoauwawp  ot  tw  aM  CFR 
nunittn  kt  41  CFR  Pwi  101-60  to  Sta  new  CFR 
SacSon  numbart  n  41  CFR  Pari  106-661 


Aateillr  B.O.  lB48e  8o&  81B1-6160  of  the 
Drug-frae  Workplace  Act  of  1866  (Pub.  I. 
100-eeo,  Title  V.  Subtitle  D:  41 UAC  701  et 
•eq):  40  U.S.C  48e(c). 


OM 


[101-60l»- 


101-60J00. 
101-60.206- 
101-60210. 
101-60.«1S. 
101-60280. 
101-60288. 


101-60.: 


101-60J80. 
101-60.308. 
101-60J10. 
101-60J16. 
101-60J88. 
101-801388. 


i106-6a»- 
CUKt  C0  AcHon 


106-66800 


106-66210 
106-68218 

10 
10 


Subpart  101 -606- 


Subpart  101-6O4 


10I46l400. 

101-60.« 

101-60410- 

101-6a41S- 

101-60480.. 

101-60428. 


1 

106-68206 
106-6a310 
106-6a616 


Subpart  101-60.' 


106-66400 


106.66.410 
106-60416 
106-66420 

106-46428 


Subpart    101-60.S-<W- 

IliUillSiWHl   OtJgA. 
A^anoy    and    Parik^ 


101-60.900- 
101-60J06- 
101-40l610- 
IOI-6O16I8. 
101-60880. 
101-9OS28- 


Subp«t     l01-6OS-Aa- 
flf  OSA. 


106-60300 

106-68.910 
10640.519 
106-66  530 
106-60528 


Uat  of  Subjado  41 CFR  Part  II 

Debarment  and  suspension 
(nonprocurement).  Drug  abtise.  Grant 
programs. 

Title  41  of  the  Coda  of  Federal  Regulatiooa 
ia  amended  as  aot  forth  balow. 

January  16. 1080. 
IUek«dG.AMlim 

Acting  AdminlttratorafGenaralStrrictt. 

PART  105-6t  OOVCIMMENTWDE 
DUAIMENT  AND  SUSPENSION 
(NONPROCUREMCNT)  AND 


PON  OnuamEC  WORKPLACE 
(QRANT8) 

1.  Part  101-60  is  redesignated  as  Part 
106-06.  The  part  heading  is  revised  to 
read  as  set  forth  above. 

2.  The  audwrity  citation  for  Part  105- 
66  is  revised  to  read  as  loUows: 


|10»-«6J06   (Amondadl 

3.  Section  105-66.306  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or": 
and  by  adding  paragraph  (cM5)  to  read 
as  set  forth  at  die  and  of  die  conunon 
preambla. 


|106-8«.110    (Amended] 

4.  Saction  106-68.110(b)  is  amended  by 
removing  "Subpart  B"  and  adding 
"Subpart  lOfr-ea.2". 


1106-48.136    [Amandod] 

5.  Section  106-6&135(b)  is  amended  by 
removing  "Subpart  E"  and  adding 
"Subpart  105-66.5". 


1106-48.320    (/ 

6.  Section  106-66.320(8)  is  revised  to 
read  as  set  forth  at  the  end  of  the 
common  pToambla. 

7.  Subpart  106-68.6  and  Appendix  C 
are  added  to  raad  as  set  fordi  at  the  end 
of  the  common  |»eamble. 


(Qrania) 

106-46.600    Purpoae. 

106-68JnO    Definitiona. 

106-68M0    Covaraga. 

106-66.615    Grounda  for  auapenaion  of 
paymenta,  anapenalon  or  termination  of 
granta.  or  aaapaaaioa  or  debanneBt 

105-66.620    Effect  of  violatkm. 

105-68.625    Exception  proviaiona. 

106-46.630    Grantees'  responaibilitiea. 


Appendbi  C  to  Part  106-46-Certiflcation 
lOrurProaWerkptaoe 


DEPARTMENT  OF  THE  INTERIOR 

43CFRP«t11 

POM  RJirTNm  M»OmiATION  oomtact: 

Ceceil  Coleman.  Phone  (202)  343-6431. 

list  of  StdHoda  ia  41 CFR  Part  12 

Cooperative  agreements,  Debarment 
and  suspension  (nonprocurement).  Drug 
abuse.  Grant  prograoks.  Grants 
administration. 

Title  43  of  die  Code  of  Pederal  Ragolationa 
ia  amended  aa  aet  forth  below. 
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Date:  Jannaiy  19, 1060. 
RickVantutai. 

Assistant  Secretary— Policy,  Budget  and 
Administration. 

PART  12— ADMINISTRATIVE 
REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  Part  12  is 
revised  to  read  as  follows: 

AudMrity:  E.0. 12548;  Sec  5151-5180  of  die 
Drug-Free  Workplace  Act  of  1988  (Pub-  L 
100-690  Title  V.  SubtiUe  0: 41  U.&C  701  et 
seq.y,  5  U.S.C.  301;  Pub.  L  98^502:  OMB 
Circulara  A-102  and  A-110,  and  OMB 
Circular  A-128. 

Subpart  D—QovoninMntwlda 
Datannant  and  Guapansion 
(Nonprocuramant)  and 
OovammantvfMa  RaQuk  auiai  ila  for 
DruQ-Fraa  Workplaca  (Grants) 

2.  The  title  of  Subpart  D  is  revised  to 
read  as  set  forth  above. 


f  12J0S 

3a.  In  Subpart  D.  S12J06  is  amended 
by  removing  "or"  at  the  end  of 
paragraph  (c)(3):  by  removing  the  period 
at  the  end  of  paragraph  (c)(4)  and 
adding  ";  or":  and  by  adding  paragraph 
(c)(5)  to  read  as  set  forth  at  the  ei^  of 
the  common  preamble. 

b.  Newly  added  i  12.305(c)(5)  is 
further  amended  by  removing  "Subpart 
F  of  this  part"  and  adding  "the  drug-free 
workplace  requirements  for  grants." 

112.320   (Amendsdl 

4a.  In  Subpart  D.  1 12.320(a)  is  revised 
to  read  as  set  ford)  at  the  end  of  the 
common  preamble. 

b.  Newly  revised  { 12.320(a)  (1)  and 
(2)  are  amended  by  removing  "Subpart  F 
of  this  part"  and  adding  "the  drug-free    > 
workplace  requirements  for  grants  of 
this  subpart" 

5.  Subpart  D  is  amended  by  adding  a 
new  heading  and  seven  new  sections 
immediately  following  { 12.510  and  a 
new  Appendix  C  to  Subpart  D  to  read  as 
set  fortf)  at  the  end  of  the  common 
preamble. 

Drug-Free  Workplace  Reqidrements 
(Granto) 

12.000    Purpose. 

12.006    Definitions. 

12.610    Covwage. 

12.615    Grounds  fpr  suspension  of  payments. 

suspension  or  termination  of  grants,  or 

suspension  or  debarmenL 
12.620    Effect  of  violation. 
12.625.  Exception  proviaions. 
12.630    Grantees'  responsibilities. 


Appendbi  C  to  StApart  D-CertNlcalion 
Resardbig  Oraa-Frea  Woffepiaca 

R#QUirMMIIt9 

H  12.600. 12M6, 12J16. 12Jt6, 12.620. 
12J2S  and  12.630    [Amended] 

6.  Sections  12.600. 12.605. 12.610, 
12.615, 12.620, 12.625,  and  12.630  are 
further  amended  by  removing  "diis 
subpart"  and  adding  "the  drug-&«e 
woricplace  requirements  for  grants" 
wherever  "this  subpart"  appeara,  by 
removing  "this  part"  and  a(kiing 
"Subpart  D"  wherever  'ihis  part" 
appeara. 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart17 

FOR  FURTMEII IHTOIMSATIOW  CONTACT: 

Arthur  E.  Curry  at  202-64&-^n9. 

List  of  Subjects  in  44  CFR  Part  17 

Govemmentwide  Debarment  and 
suspension  (nonproctvement).  Drug 
abuse.  Grant  programs. 

Title  44  of  the  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 

Aftfaur  E.  Cany. 

Chief,  Policy  Division,  Office  of  the 
Comptroller. 

PART  17— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  17  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  17  is 
revised  to  read  as  follows: 

Audnrity:  E.0. 12549:  Sec  51S1-5160  of  die 
Drug-Free  Workplace  Act  of  1988  (Pub.  L 
100-090  Tide  V,  Subtide  D:  41  US.C  701  et 
seq). 

S  17.305    [Amended] 

3.  Section  17.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3);  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ";  or"; 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  die  end  of  the  common 
preamble. 

S17J20   lAoMndad] 

4.  Section  17.320  is  revised  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  17  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 


Subpart  F-Onig  Free  Workplaea 
Reaubamanls  ((Srsnla) 

Sec. 

17.600    Purpose. 

17.605    Definitions. 

17.610    Coverage. 

17.615    Grounds  for  suspension  of  payments, 

suspension  or  termination  of  grants,  or 

suspension  or  debarment. 
17.620    Effect  of  violation. 
17.625    Exception  provisions. 
17.630    Grantees'  responsibilities. 


Appendbc  C  to  Part  17-C«1ffication 
Regardhig  Drug-Free  Workplaca 
Re<|uiranients 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  76 

FOR  FURTHER  INFORMATION  CONTACT 

NeU  Steyskal  at  202-245-0720. 

List  of  Subjects  in  45  CFR  Part  76         ^ 

Debarment  and  suspension 
(nonprocurement).  Drug  abuse.  Grant   ~ 
programs. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Approved:  January  18, 1969. 

OtbR-Bowen, 

Secretary,  Department  of  Health  and  Human 
Services. 

PART  76-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  76  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  76  is 
revised  to  read  as  follows: 

Audiarity:  EO.  12548:  Sec.  5151-5160  of  die 
Drug-Free  Workplace  Act  of  1088  (Pub.  L. 
100-680.  Tide  V.  Subtide  D;  41  U.S.C  701  et 
seq):  5  U.S.C.  301. 

§76.305    [Amended] 

3.  Section  76.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(cX3);  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ";  or": 
and  by  adding  parapaph  (cK5)  to  read 
as  set  forth  at  die  end  of  the  oommon 
preamble. 

{76.320    [Amended] 

4.  Section  76.320(a)  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 


^.ilAVr. 
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1.  Subpart  F  and  Appandlx  C  v* 
added  to  Part  70  to  read  u  Mt  forth  at 
the  end  of  the  common  preamble. 

f    Oru9  Free  Wo«1ip«aca 
(Qrania) 


5.  Subpart  P  and  Appendix  C  are 
added  to  Part  620  to  read  at  eel  forth  at 
the  end  of  the  common  preamble. 


TaJOO    Pufpoee. 

7«40B    Definitions. 

y%tn.O    Covarag*. 

7a.aiB    Grounds  for  lutpenalon  of  paymenlt. 

■u*p«naion  or  tarmlnetlon  of  grants,  or 

Mupenalon  or  dabannant. 
Taaao    Effect  of  violation. 
7e.a2S    Bxoeptioa  provlak»a. 
79430    Grantee*' reflponsibtiltlae. 

Appaadix  C  to  Part  76— CsrtificaUoa 
■afardlna  Druf^rM  Workplace 
fteqalreatanta 


NATIONAL  SCIENCE  FOUNDATION 

4t  cm  Part  CM 

PON  FURTMW  MFWMATIOM  contact:  J. 
RooB.  9S7-78aOL 

Uet  of  Si^Macta  in  45  Crt  Part  fl» 

Debarment  and  auepeneion 
(nonprocuremeni).  Drug  abuae.  Grant 
prugrama. 

Title  46  of  the  Code  of  Federal 
Regulatlona  ia  amended  aa  eat  forth 
below. 

leirreaalanMGhar. 
AsaiMtant  Dinctor  for  AdminiatraUoa. 

PART  •20-OOVENNMCNTWIOC 


QOVCMMOITWnt  RCQUINCMENTS 


(QUANTS) 

1.  The  title  of  Part  620  la  revised  to 
read  aa  set  forth  above. 

2.  The  authority  dution  for  Part  620  is 
revised  to  read  as  follows: 

Aelkerilr  E.0. 12S«8(  Sec  BlS1-5ieo  of  the 
Dr««-Fraa  Woriipiaos  Ad  of  1980  (Pub.  L 

loo-aaa  tii1«  v.  Subtitu  !>.  41  use  701  a 

aeq.):  8ac.  11(a)  of  the  National  Science 
Fovndatioa  Ad  of  1«a  aa  aoMnded  (41 
U.&C  ItTOtal). 


S.  Section  930M6  la  amended  by 
removing  "or"  at  the  end  of  paragraph 
(cK3):  by  removing  the  pertod  at  the  end 
of  parapaph  (c)(4)  and  adding  ":  or": 
and  by  adding  paragraph  (c)(S)  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 


aaaaoo  Purpoao. 

62a806    Daflnltions. 

aaoaiO    Covarei*. 

eaoaiS    Grounds  for  tuapenalon  of 

payments.  auapanaJon  or  terminatk»  of 
grants,  or  auspenslon  or  debannenL 

620.620    Bffad  of  vloiation. 

6»i62S    BxoapttOQ  provlstoos. 

•XX6M    Grentees' responalbiUtiaa. 

AppandU  C  to  Part  6»-Certifkalioa 
Ragardiiv  Diut-Frae  Workplaca 
Rsquiramants 


ICMlJSO   (Amondatfl 

4.  Section  620L320(a)  ia  revised  to  read 
aa  set  forth  st  the  end  of  the  common 
preamble. 


NATIONAL  FOUNDATION  ON  TNI 
ARTS  AND  THE  HUMANmn 

Nattonal  Endounnanl  for  Iha  Arta 
48CFRPart11S4 


kTWH  OOMTACTt 

Arthur  Warren.  Deputy  General 
Counsel  202-e82-«41& 

Uat  of  Sublets  ia  48  CFS  Fart  IIM 

Controlled  substances.  Debarment 
and  suspension  (nonprocurement).  Drug 
abuse.  Grant  programs. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amended  as  set  fordi 
below. 

Deputy  Chaiman  for  ManagumBUt 

PART  1154-QOVCRNMCNTWIOC 
DEBARMENT  AND  SUSPENSION 


5.  Subpart  F  and  Appendbc  C  are 
added  to  Part  1154  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 


OOVERNMENTWIOE  REQUIREMENTS 
FOR  ORUQ^EE  WORKPLACE 
(QRANTS) 

1.  The  title  of  Part  1154  ia  reviaed  to 
read  as  set  forth  above. 

2.  The  authority  dtatioa  for  Part  1154 
ia  revised  to  read  aa  follows: 

Aalhacilr  B.O.  US46c  Sacs.  8151-6160  of 
the  Drv«#ree  WoriipUce  Ad  of  1966  (Pub.  L 
100-66a  Tide  V.  Sebtitle  D;  41  VS.C  701  »t 
M«.):»U3.C9a9(aN1). 


11164.306   lAmendedl 

S.  Section  1154.306  Is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ";  or": 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 


11154.320    U 

4.  Section  1154.320(a)  is  revised  to 
read  as  set  forth  at  the  end  of  tha 
common  preamble. 


(QraMa) 


1154.600    Purpose. 

1154J06    Definltlaoa. 

1154.610    Coveraga. 

1154.615    Crounda  for  Buapensloo  of    ■ 
payments,  suspension  or  tenninatioa  of 
grants,  or  auspanslon  or  debarment 

1154.620    Bffad  of  vlolatioo. 

1154JB5    Bxoaptkn  provistoos. 

1154jaS0    Grantees' reapoosibUities. 

Appendix  C  to  Part  1154— Certlflcattoa 
Ragarding  Drug-Free  Worlq>Uc8 
Requirements 


aCFRPwtlISS 


kTWN  contact: 
David ).  Wallanca.  (202)  786-0404. 
Uat  of  Subiacis  in  48  CFR  Part  1188 

Debarment  and  suspension 
(nonprocuremeni),  Drug  abuse.  Grant 
programs. 

Tide  45  of  the  Coda  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Ly— eV.rhsBiy. 

Chairman  National  Endowment  for  the 
Humanitiee. 

PART  11C8-QOVERNMENTWIOE 


(NONPROCUREMENT)  AND 
OOVERNMENTWIOE  REQUIREMENTS 
FOR  DRUO-FREE  WORKPLACE 
(QRANTS) 

1.  The  title  of  Part  1160  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  dtation  for  Part  1189 
is  reviMd  to  read  as  follows: 

Aelhartty:  E.0. 12S46:  Sees.  S151-6160  of 
the  Dn«-Fiee  WorkpUoa  Ad  of  1966  (Pub.  L 
100-600  Title  V,  Subtida  D:  41  U.S.C  701  et 
seq ):  20  U  &C  9S9(aKl). 


I1I88J08    (Amended] 

3.  Section  1160^06  ia  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3);  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or": 
and  by  adding  paragraph  (c)(5)  to  read 
aa  sat  forth  at  the  end  of  the  common 
preamble. 


§1168.320    (AHMndad) 

4.  Section  liee.320(a)  la  revised  to 
read  as  set  forth  at  the  end  of  the 
common  preamble 
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5.  Subpart  P  and  Appendix  C  are 
added  to  Part  1180  to  read  as  set  forth  at 
the  end  of  die  common  preamble. 


8ec. 

1160.600 

lie0J06    Definitions. 

llOOJno    Coverage. 

11004115    Grounds  for  suspension  of 

payments,  suspension  or  teimination  of 
grants,  or  suspension  or  debarment 

1160JI20    Effed  of  violation. 

1100.625    Exception  provisions. 

11604130    Grantees' responsibilities. 

Appendix  C  to  Part  1166— Certification 
Regarding  Drag-Ftee  Woilq>laoe 
Requirements 


biaUUila  of  MuMuni  Sarvlcaa 


45  CFR  Part  1195 


iTioN  contact: 
Rebecca  Danvers,  bistitute  of  Museum 
Services.  Room  800. 1100  Pninsylvania 
Avenue.  NW..  Washington.  DC  20506. 
(202)786-0630. 

Uat  of  SubiaGls  in  45  CFR  Part  1185 

Debarment  and  suspension 
(nonprocurement).  Drug  abuse.  Grant 
programs. 

"nUe  45  of  die  Code  of  Federal 
Reguladons  is  amended  as  set  forth 
below. 


Director. 

PART  1155-QOVERNMENTWIDE 


QOVERNMENT  WH>E  REQUIREMENTS 
FOR  DRUO-FREE  WORKPLACE 
(QRANTS) 

1.  The  tide  of  Part  1165  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  dtation  for  Part  1185 
is  revised  to  read  as  follows: 

Aulhoflty:  RO.  12540:  Sec  5151-5160  of  the 
Drag-Free  Workplace  Ad  of  1968  (Pub.  L 
100-600,  Title  V.  Subtitle  D:  41  U.&C  701  et 
eeq.y,  20  U&C  961-66  as  amended. 


f118&386   (Amendedl 

3.  Section  1185.306  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ";  or": 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

11188420   [AHMndad] 

4.  Section  1165.320(a)  is  revised  to 
read  as  set  forth  at  the  end  of  the 
common  preamble. 


5.  Subpart  F  and  Appendix  C  are 
added  to  Part  1165  to  read  as  set  forth  at 
the  end  of  die  common  preamble. 

Sitfipart  r   Diu9*F^aa  Woftcplaoa 


8ee. 

11654100    Purpose. 

1165405    Definitions. 

1165.910    Coverage. 

1185.615    Grounds  for  suspensiim  of 

payments,  suspension  or  termination  of 
grants,  or  suspension  or  debarment 

1185.620    Efiied  of  violation. 

11854t25    Exception  provisiona. 

1185.630    Grantees' reqionsibilities. 

Appendix  C  to  Part  1185— Certification 
Regarding  Drug.Aee  Workplace       — 
Requirements 


ACTKM 

45  CFR  Port  1229 


anoN  contact: 

Margaret  M.  McHale,  Acting  Chief. 
Ckants  Branch,  at  202-634-ei5a 

list  of  Sab|acts  in  45  CFR  Part  1228 

Accoiuting,  Administrative  practice 
and  procedures.  Debarment  and 
suspension  (nonprocurement).  Drug 
abuse.  Grant  programs — ^Volunteer 
Services.  Grants  administration. 
Insurance,  Reporting  and  recordkeeping 
requirements. 

Tide  45  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Donna  M.  Alvaiado, 
Director. 

PART  1229-QOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSKM 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIftEMENTS 
FOR  DRUO-FREE  WORKPLACE 
(QRANTS) 

1.  The  tide  of  Part  1220  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  dtation  for  Part  1229 
is  revised  to  read  as  follows: 

Authority:  EO.  12540:  Sec  5151-5160  of  the 
Drug-Free  Worlq>lace  Ad  of  1968  (Pub.  L 
100.600  Title  V.  Subtitle  D:  41  US.C  701  et 
segy.  Pub.  L  93-113;  42  U.S.C  4651,  et  aeq;  42 
U.S.C  5060 

f  1229J05  lAmandad] 

3.  Section  1229.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3);  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or": 
and  by  adding  paragraph  (c)(5)  to  read 
as  set  forth  at  die  end  of  the  common 
preamble. 


S  1229.320    [Amended] 

4.  Section  1229.320(a)  is  revised  to 
read  as  set  forth  at  the  end  of  the 
common  preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  1229  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Subpart  F—Onig-frae  Wort^laea 

RaQuvaniafita  (Qranta) 

Sea 

1220.600    Purpose. 

1229«»    Definitions.  _ 

1229.610    Coverage.  ^ 

1229.615    Grounds  for  suspension  of 

payments,  suspension  or  termination  of 
grants,  or  suspension  or  debarment 

1229.620    Effed  of  violatioa 

1229425    Exception  provisions. 

1229430    Grantees'  responsibiUties. 


Appendix  C  to  Part  1229— Certification 
Regarding  Drugfree  Wori(place 
Requirements 


OOMMSSKM  ON  THE  BICENTEfMIAL 
OF  THE  UNITED  STATES 

coNsrmrnoN 

45  CFR  Part  2016 


TOR  FUnTIKR  OMMMATMN,  CONTACT: 
Patridi  O'Meara,  Director  of 
Administration,  (202)  653-6326. 

list  of  Sul^eGts  in  45  CFR  Part  2818 

Debarment  and  suspension 
(nonprocurement).  Drug  Abuse.  Grant 
programs.  Grants  administration. 
Reporting  and  recordke^ing 
requirements. 

Tide  45  of  die  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
Rwnald  ^uwhtidga. 

Acting  Staff  Director. 

Part  201S-QOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSKNt 
(NOtlPROCUREMENT)  AND 


FOR  DRUQ-FREE  WORKPLACE 
(QRANTS) 

1.  The  title  of  Part  2016  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  dtation  for  Part  201fi 
is  revised  to  read  as  follows: 

Authority:  E.0. 12549;  Sec  5151-5160  of  the 
Drug-Free  Woriq>lace  Ad  of  1966  (Pub.  L 
lOO-eoa  Title  V,  Subtitle  D:  41  UJ&.C.  701  et 
seq);  Pub.  L.  96-101,  as  amended:  and  Title  V 
of  Pub.  L  99-194. 

§2016.305    [Amended] 

3.  Section  2016.305  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  paragraph  (c)(4)  and  adding  ":  or  ": 
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■nd  by  adding  paragraph  (cHS)  to  r«ad 
as  Mt  forth  at  iIm  and  of  th«  common 
preamble. 


IM1CSM    lAmandadl 

4.  Section  2016.320  (a)  ia  revised  to 
read  as  set  forth  at  the  end  of  the 
common  preamble. 

5.  Subpart  F  and  Appendix  C  ere 
added  io  Part  2010  to  read  as  set  forth  at 
the  end  of  the  common  preemble. 


RaQuirwiMnts  (Or  ante) 

• 

2Oiaa00    Purpose. 

2016.606    Definitions. 

20ie6lO    CovarafB. 

2016.815    Ground*  for  raapensioa  of 

payments,  tuapenaion  or  tenninstion  of 
granlt.  or  tuapension  or  debamenl. 

2016.620    Effect  of  violabon. 

2016.623    Exception  provliions. 

2016.430    Grantees' responaibilitias. 

•        •        •        •        • 

Appendix  C  to  Put  Wia— Certificalioa 
Regarding  DrtifPree  WorkpUca 
Requirements 


DC^AimiCNT  OP  TfUNSPOHTATlON 

49  CFR  Part  29 

iTION  COMTACT! 


Robert  C  Adiby.  (302) 


List  of  SoMecta  ia  «•  CFR  PaH  V 

Debarment  and  suspensioo 
(nonprocurement).  Drug  abuse,  Grant 
programs. 

Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 


|i»l 

Stcntary. 


ftMM    (AHwntfatfl 

4.  Section  29.320  (a)  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

5.  Subpart  F  and  Appendix  C  are 
added  to  Part  29  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

SMbpert  F— OfU9  free 


DCBARMCIfT  AMD  lUIPCIHIOM 


FOR  DRUO-PREE  WORKPLACE 
(GRANTS) 

1.  The  title  of  Part  29  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  dution  for  Part  29  is 
revised  to  read  as  follows: 

Authority:  E.0. 12549:  Sec  5151-6160  of  the 
Dni«-PTee  Workplace  Act  of  M68  (Pub.  L 
100-aaa  ntle  v.  SubtiUe  D:  41  U.&C.  701  et 
•eq):  m  CFK  Part  322. 


|»JM   [jyiiiniiil 

3.  Section  29J06  Is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(c)(3):  by  removing  the  period  at  the  end 
of  paragraph  (cM4)  and  adding  ":  or": 
and  by  adding  paregraph  (c)(5)  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 


29.600    Purpose. 

29.605    Definitioaa. 

29.610    Covenpt. 

29.615    Grounds  for  tuspeiinon  of  payments, 

sutpeoaioe  or  leraiaatioa  of  grants,  or 

suspension  or  debamanL 
29.620    Effect  of  violation. 
29.625    Exception  provisions. 
29.630    Grantees'  responsibilities. 
•         •         •        •        • 

Appendix  C  to  Part  29— Certification 
Regarding  Drug-Free  Workplace 
Requirements 

(FR  Doc  60-2005  FUed  1-40-60;  6:45  am) 

Huaa  coea  ssisssn  s«s»«*-«  sns-et-ia 
sail  sin  If  teevik  tsie^i-*  4n»e4-«  siis- 
svak  sssvsv*  isHiin  fissevsk  S11^e1-« 
«ti»«-ak  4sie-aMa  ««is-i»4fk  4sis-s»ek  esr»et- 
ik  issvei^  4si»eMa  »is-ei-< 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

49  CPR  Part*  1. 9. 23.  and  52 
(Federal  Acquisition  Circular  •4-43] 

Fadarri  AoqiMtion  RaguMion  (FAR); 
Onig-Fraa  Wmtplaca  Act  of  1999 


:  Department  of  Defense 
(D(d)),  General  Services  Acfaninistration 
(GSA),  and  National  Aeronautics  and 
^ce  Administration  (NASA). 
ACTION:  Interim  rule  with  request  for 
comments. 


f.  Federal  Acquisition  Circular 
(FAG)  84-13  implements  the 
requirements  of  the  Drv^Free 
Workplace  Act  of  1968  (Pub.  L  100-«90). 
The  Act  requires  that  certain  contractora 
certify  that  they  will  maintain  a  drug- 
free  woricplace. 

OATO:  Effective  date:  March  la  198B, 
for  contracts  awarded  on  or  after  that 
date. 

Comment  date:  Gommente  on  this 
interim  rule  should  be  submitted  to  the 
FAR  Secretariat,  at  the  address  below, 
on  or  before  April  3. 1989.  to  be 
considered  in  die  formtilation  of  a  final 
rule.  Please  cite  FAC  84-43  in  all 
correspondence  on  this  subject 
AOOWtaa.  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18di  ft  F  Streets.  fOW., 
Room  4041.  Washington,  DG  20405. 

TOR  FURTIMR  INTOI— ATIOW  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat. 
Room  4041.  GS  Building.  Washington. 
DC  20405.  (202)  523-4755.  Please  dte 
FAC  84-43  in  all  correspondence  on  this 
subject 

oupncMKNTAiiv  mfohmation: 

A.Backgraund 

The  FAR  revisions  included  in  this 
interim  rule  implement  the  Drug-Ftee 
Workplace  Act  of  1988  (Pub.  L  100-690) 
and  are  applicable  to  all  Federal 
agencies.  Under  the  regulation,  all 
offeron  on  contracte  expected  to  equal 
or  exceed  $25,000  will  be  required  to 
certify  that  they  will  maintain  a  drug- 
free  workplace  by  onnpliance  with  the 
following: 

(1)  Publishing  a  statement  notifying 
employees  that  drug  abuse  in  the 
wcnkplace  is  prohibited. 

(2)  Esteblishing  a  drug-free  awareness 
program  to  inform  ite  employees  of  the 
dangers  of  drug  abuse,  the  contractor's 


drug-free  workplace  policy,  the 
availabilify  of  drug  counseling  programs, 
and  the  possible  penalties  for 
convictions  for  drug  abuse  violations 
occurring  in  the  workplace. 

(3)  Requiring  each  employee  directly 
involved  in  the  performance  of  a 
Government  contract  to  notify  the 
employer  of  any  criminal  drug  statote 
conviction  occurring  in  the  woricplace, 
and  requiring  the  contractor  to  so  notify 
the  Government 

(4)  Requiring  the  imposition  of 
sanctions  or  remedial  measures  for  an 
employee  convicted  of  drug  abuse 
violations  in  the  worlq>lace. 

(5)  Require  the  contractor  to  continue, 
in  good  faith,  ongoing  compliance  with 
the  above  requirements. 

With  respect  to  contracton  consisting 
of  only  one  individual,  regardless  of 
dollar  value,  the  regulation  requires  the 
individual  to  certify  that  he/she  will  not 
engage  in  unlawful  conduct  related  to 
controlled  substances  in  the  woricplace. 
Development  or  promulgation  of  a  drug- 
free  awareness  program  is  not  required 
for  contracton  consisting  of  only  one 
individual  The  agencies  intend  that  a 
"principal  investigator"  in  a  research  or 
similar  contract  be  viewed  as  an 
individual,  only  if  the  contract  is 
awarded  directly  to  the  investigator. 

The  regulation  also  provides  various 
remedies  to  the  Government  for  a 
contractor's  false  certification,  violation 
of  the  certification,  or  failure  to  make  a 
good  faith  effort  to  provide  a  drug-free 
woricplace  program,  lie  remedies 
provided  are  suspension  of  payments, 
termination  of  the  contract  for  default 
and  suspension  or  debarment  of  the 
contractor. 

B.  Deteimination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
authorify  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  the 
regulation  in  FAC  84-43  as  an  interim 
rule.  This  action  is  necessary  because 
the  Drug-Free  Workplace  Act  requires 
issuance  of  implementing  coverage  in 
the  FAR  within  90  days  of  enactment 
The  Act  became  law  on  November  18, 
1988. 

DoD.  GSA.  and  NASA  have 
determined  diat  compelling  reasons 
exist  to  promulgate  an  interim  rule 
without  prior  opportimify  for  public 
comment  However,  punuant  to  Pub.  L 
98-577  and  FAR  1.501,  public  commento 
received  in  response  to  this  interim  rule 
will  be  considered  in  formulating  a  final 
rule. 


C  Paperwork  Reduction  Act 

This  interim  rule,  FAC  84-43.  is 
deemed  to  contain  information 
collection  requirements.  Accordingly,  a 
Paperwork  Reduction  Act  clearance  was 
requested  from  OMB  pureuant  to  5  CFR 
Part  1320  and  was  granted  under  OMB  • 
Control  No.  9000-0101.  Public  commente 
concerning  this  request  were  invited  in 
tiie  Federal  Register  on  January  23, 1989 
(54  FR  3102). 

D.  Regulatoy  Flexibaify  Act 

This  interim  rule,  FAC  84-43,  may 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
actual  impact  is  not  known.  Publication 
of  this  rule  will  afford  die  public  the 
opporttmify  to  comment  on  ite  economic 
impact  on  small  entities  and  such 
commente  will  be  considered  in  the 
formulation  of  the  final  regulatory 
flexibilify  analysis  and  the  final  rule.  An 
Initial  Regulatcny  Flexibilify  Analysis 
(IRFA)  has  been  prepared  and  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obteined  from  the  FAR  Secretariat 

list  of  Sobjecte  in  48  CFR  Parts  1. 9, 29. 
and  52 

Government  procurement 

Dated  January  24, 1900. 
Hany  S.  Rodnski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-43  u  effective  March  18. 1968 
for  contracte  awarded  cm  or  after  tliat 
date. 


r  Spedor, 

Deputy  Assistant  Secretary  for  ProcuremenU 
DoD. 

RicfaardCAostin, 

Acting  Administrator,  GSA. 

S.).  Evans, 

Assistant  Administrator  for  ProtMrement, 
NASA. 

Federal  Acquisition  Circular  (FAC) 
84-43  amends  die  Federal  Acquuition 
Regulation  (FAR)  as  specified  below: 

Item— Drug-Free  Workplace 

FAR  1.105, 9.405,  9.406-1, 9.406-2. 
9.406-4. 9.407-1. 9.407-2.  and  Part  23  are 
revised,  and  Subpart  23.5,  a  provision  at 
52.223-5,  and  a  clause  at  52.223-6  are 
added  to  implement  the  Drug-Free 
Workplace  Act  of  1988  (Pub.  L  100-680). 
The  Act  was  passed  to  ensure  that 
Government  contracton  establish  and 
maintain  a  drug-free  woricplace.  The  Ac:t 
requires  Government  contractora  to 
certify,  in  order  to  be  eligible  for  award. 
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that  they  will  pravid*  a  dnif-frM 
workplace  by  oarUia  taumarated  act*. 
The  Act  provides  tpecifiad  remedies  to 
the  Covemraent  for  failure  of  the 
contractor  to  comply.  Special  rules 
apply  to  cootracts  with  individuals. 

Thi*  requireoMiit  is  effective  for  ell 
contracts  awarded  on  or  aflar  March  18. 
1909. 

Therefore.  4S  CFR  Parts  1.  ft  23.  and 
52  are  amended  as  set  forth  belowr 

1.  The  authority  citation  for  48  CFR 
Parts  1. 9.  23.  and  S2  contlniies  to  read 
as  follows: 

Aalharitr  «  U  AC  48a(c):  W  VS.C. 
Chaplw  1S7:  and  41  U3.C  S«n(c). 

PART  1-fEOCfUL  ACQUISmON 
REOULATKMS  SYSTEM 

2.  Section  1.108  is  amended  by  adding 
in  numerical  order,  a  FAR  segment  and 
corresponding  OMB  Control  Number  to 
read  as  follows: 


(c)  Violations  of  the  Dnif-P^M 
Woriq>bca  Act  of  1988  (Pub.  L 109-890). 
as  indicated  by— 

(1)  The  offeror's  submission  of  e  felse 
certiflcatlon; 

(2)  The  contractor's  hilure  to  comply 
with  its  oeftifleation:  or 

(3)  Such  a  monber  of  contractor 
employeee  having  been  convicted  of 
violatiaos  of  criminal  drug  statutes 
occurring  in  the  workplace,  es  to 
indicate  that  the  contractor  has  failed  to 
make  a  good  faith  aflbtt  to  provide  a 
drag-free  woricplace. 

•       •       •        •       • 

&  Section  9.408-4  is  amended  by 
rrrlstaig  paragraph  (a)  to  read  as 
follows: 


Far 


OMB 
ConMNB. 


$2.22»4«>K5).. 


■000-OtOI 


PART  9-CONTIUCTOfl 
QUAUFICATKMS 


S.  Section  9.408  is  amended  by 
removing  at  the  end  of  the  first  sentence 
in  paragraph  (a)  the  parenthetical 
phrase  "(see  9.405-2. 9.40e-l(c).  and 
a407-1(d))"  and  inserting  in  its  place  the 
parenthetical  phrase  "(see  9.405-2, 
9.40e-l(c).  9.407-1(d).  and  23J0e(e)". 

4.  Section  9.408-1  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

•        •        •        •        • 

(c)  A  contractor's  debarment  shall  be 
effective  throughout  the  executive 
branch  of  the  Government,  unleaa  an 
acquiring  agency's  head  or  a  designee 
(except  see  23.S08(e))  states  in  writing 
the  compelling  reesons  justifying 
continued  business  dealings  oetween 
that  agency  and  the  contractor. 

5.  Section  9.400-2  is  amended  by 
redesignating  existing  paragraph  (c)  as 
(d)  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 


Penan  of  i 
(a)  Dabamtent  shaU  bo  for  a  period 
coaHMnsorate  with  the  sorionsness  of 
the  cauoe(s).  GeneraUy.  debarment 
should  not  exceed  S  years,  except  that 
deberment  for  viobtion  of  the 
provisions  of  the  Drag-Ftee  Workplace 
Act  of  1988  (see  2SJ0e)  may  be  for  a 
period  not  to  exceed  5  years.  If 
suspenskm  precedes  a  debarment  the 
suspension  period  shall  be  considered  in 
determining  the  debament  period. 
•        *        •        •        • 

7.  Section  9.407-1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


'-1 


(d)  A  contractor's  suspension  shall  be 
effective  throughout  the  executive 
branch  of  the  Government,  unless  an 
acquiring  agency's  bead  or  a  designee 
(except  see  23.S06(e))  states  in  writing 
the  r«fiip«Hing  reasons  jastiMng 
continued  business  dealings  between 
that  agency  and  the  contractor. 

8.  Section  9.407-2  is  amended  by 
redesignating  existing  paragraph  (a)(4) 
as  (a)(8)  and  by  adding  a  new  paragraph 
(aM4)  to  read  as  follows: 

9.407-9   CaMaaaforoHSponeton. 

(a)  •  •  • 

(4)  Violations  of  the  Drug-Free 
Woricplaoe  Act  of  1998  (Pub.  L  100-600). 
as  indicatad  by^ 

(i)  The  ofleror's  submission  of  a  false 
certillcation; 

(ii)  The  conbactor's  failure  to  comply 
wiU)  iU  certification:  or 

(lii)  Svch  a  namber  of  contractor 
employees  having  been  convicted  of 
violations  of  criminal  drag  statutes 
ooouring  in  die  workplace,  as  to 
indicate  that  the  oontiactor  has  failed  to 
maka  a  good  hith  effort  to  provide  a 
drag-hae  woikplace. 


PART! 

CONSERVATION,  OCCUPATIONAL 

SAFETY.  AND  DflUO-PREE 

WORKPLACE 

9.  Part  23  is  amended  by  revising  the 
titie  to  read  as  set  forth  above. 

10.  Section  23iX»  is  reviaad  to  read  as 
follows: 

23.000   9eopaef  part. 

This  part  prescribes  acquisition 
policies  and  procedures  supporting  the 
Government's  program  for  ensuring  a 
drug^lree  workplace  and  for  protecting 
and  improving  the  qaality  of  the 
environment  through  poUation  control, 
energy  conservation,  klentification  oi 
hazardous  material  and  use  of 
recovered  materials. 

11.  Subpart  23.5,  consisting  of  sections 
23.500  throu^  23.508  is  added  to  read  as 
follows: 


23.500  Scope  of  subpart 

23.501  Applicability. 
ZSJOZ    AadMNlfy. 

23.503  Definitions. 

23.504  Pobcy. 

23.506    SoiidUtioa  provisiaiis  and  contract 

dauM. 
23.506    Suspeaston  of  payaieats.  tennination 

of  fuirtract.  and  debwawnt  and 

■uspensioa  actioas. 

Subpwt  2a.S-I)rug-Fraa  Workplac* 


23JS8   9eopaori 

This  subpart  implements  the  Drug 
Free  WoiMace  Act  of  1988  (Pub.  L.  100- 
690). 

njoi  oppicrtRhf. 

This  subpart  applies  to  all  contracts 
except — 

(a)  Contracts  valued  below  $25,000; 
however,  the  requirements  of  this 
subpart  shall  apply  to  contracts  of  any 
value  if  the  contract  is  awarded  to  an 
individual; 

(b)  ContracU  or  thoee  parts  of 
contracts  that  an  to  be  performed 
ouUide  of  die  United  States.  iU 
territories,  and  its  possessions; 

(c)  Contracts  by  law  enforcement 
agendea.  if  die  head  of  die  agency  or 
desiyiee  detecminee  diet  application  of 
this  subpart  would  be  inappropriate  in 
connection  with  the  law  enforcement 
agencjr's  undercover  operationr,  or 

(d)  When  appUcatkn  would  be 
inconsistent  with  the  International 
obligations  of  die  United  States  or  with 
the  laws  and  regulations  of  a  foreign 
country. 


123.502    AuMwiilty, 

Drug-Fme  Woik|tlaae  Act  of  1988 
(Puk.  L 199-690). 


I23J03 


;"  as  used  in 
tills  si^part.  meansa  CBntPotied 
substaaoe  in  schedules  I  d»a#i  V  (tf 
seeliaa  282  of  dw  Coatrailed  Sidwtances 
Act  <21  U.S.C.  812),  and  as  farther 
defined  in  regulation  at  21  CFR  1308.11- 
1308.15. 

"Convidiaa"  aoeans  e  finding  el  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
iudidal  be^  changed  widi  dte 
responsibility  to  deteimine  violations  of 
the  Federal  or  State  crijaioal  drug 
statutes. 

Crimtau  drag  statute**  means  a 
Federal  ar  aanrFedaral  aimiaal  atatote 
iawohdng  the  manufacture,  distributmn. 
Hispanaiafl.  paesesskM.  or  use  of  any 
confcuiiad  aiibslanf 

"Drug-free  woikplace"  means  a  site 
for  the  pcifuimance  d{  work  done  in 
connection  wfth  a  spedfic  contract  at 
whidi  emphigrees  Of  the  contractor  are 
prohibited  from  wngajing  in  die  uidaw&il 
mannfadure.  distribution,  dispensii^ 
possession,  or  use  of  a  controUed 
substance. 

"Enpieyee'*  maaai  aanaiployee  of  a 
contractor  dinctly  *wg«fln«<  in  die 
performauoe  of  work  ander  a 
Government  contract. 

"IndivtdQar  means  an  offeror/ 
tiouli  actor  oiat  has  no  more  dian  one 
employBe  ioducfing  the  offeror/ 
contractor. 

^  ^o*svs  ^sMcy. 

(a)  No  offeror  other  than  an  individual 
shall  l>e  nnnsidared  a  respMwible  source 
(see  9.10*-l(g2)  lor  a  coatmd  diat 
equals  or  exceeds  $25,000,  unless  it  has 
certified,  pursuant  to  S2.223-S. 
Certification  Regenkng  A  Drug-Free 
Workplace,  diat  it  will  provide  a  drag- 
free  woikplaoe  by — 

(1)  PubUshing  a  statement  notifying  its 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
subetanoe  is  prohibited  in  the 
oontracter'a  workplace,  and  specifying 
die  actions  that  u^  be  idoea  against 
employees  for  violatkms  of  audi 
pronibition; 

(2)  Establishing  a  dreg-free  awareness 
program  to  infonn  its  employees  about — 

(i)  The  dangers  of  drug  abuse  in  the 
workplace; 

(ii)  The  contractor's  pohc^  of 
maintaining  a  drug-free  workplace; 

(Mi)  Aiqr  availaUe  drag  oounsding. 
rehabilitatian.  and  employee  assistance 
programs;  and 


(iv)  The  penalties  that  may  be 
imposed  upon  eiqployees  for  drug  abuse 
vial  a#ons  occnning  in  die  workpfeoe: 

(3)  Ptwi^ag  all  en^ibsttes  engaged  in 
perfosmaaoe  of  4fajs  ctmtrad  with  a  copy 
0l  tne  Maoeneflft  roqmred  by 
subparagraph  ta^l)  of  diis  section; 

(4)  Notifying  all  employees  in  die 
statement  roquirad  by  subparagraph 
(a)(l)«f  this  section,  that  asa  condition 
titmflofmemt  an  a  couejed  ooptract. 

fi)  Atnde  fay  the  terms  of  the 
statement;  and 

(ii)  Not^  die  employer  of  any 
aimittal  dn^gataiute  convictioB  £ar  a 
violatioa  oocuiring  in  the  wvnkplace  no 
later  than  five  (5)  days  after  such 
caavM^oK 

(5)  Notifying  the  contracting  officer 
within  ten  tlO)  d^rs  after  receiving 
notice  under  subdivision  (a](4)(ii)  of  this 
section,  from  an  employee  or  odierwise 
reoeiviag  adual  noike  of  mch 
conviction; 

(6)  WitUtt  90  days  riter  receiving 
notice  under  siAipai'agrajA  (a)(4)  of  this 
section  of  a  conviction,  imponng  die 
.billowing  sanctions  or  remedial 
measanes  on  any  employee  who  is 
aMmoted  <tfdn^  abuse  violations 
oooMTing  in  the  woskplace: 

(i)  Taking  appropriate  personn^ 
action  against  audi  employee,  up  to  and 
indnding  leimination;  or 

(ii)  Bequinng  such  employee  to 
Satisfactorily  participate  in  a  dn^  abuse 
assistance  or  tehabititation  proyam 
approved  tor  such  purposes  by  a 
Federal.  Stale,  or  local  healdi.  law 
enforoeaient,  or  other  aiyropriate 
agency. 

(7]  Mddng  a  good  fdth  effort  to 
maintain  a  drug-free  workplace  through 
iraplementatiao  of  subparagraphs  (a)(1) 
through  (a)(6)  of  tfats  section. 

(b)  No  individual  AaU  be  awarded  a 
contrad  of  any  d<^ar  values  u^ss  that 
individual  certifies,  pursuant  to  the 
provision  at  52.233-5.  Certification 
Regarding  A  Drug-Free  Wodqdace.  that 
the  individual  w^  aot  engage  in  the 
ualatvful  manufaduro,  distribotion. 
dispensing,  posseosioa.  or  use  of  a 
controlled  substance  in  the  performance 
of  a  oo'wered  conti*act. 

(p)  FafluTC  of  the  oSieror  to  provide  the 
certification  required  by  paragrajrii  (a) 
or  (b)  of  this  section  renders  an  offeror 
unqHalified  and  ineligible  for  award. 
(See«.10i-l(g]  and  10.662-1  (a)(2)(i).) 

§23.505    Soldlotion  provision  oad 
eontiaoii 


Certification  Regarding  A  Drug-Free 
Woikplace,  in  solicitations — 

(1)  Of  any  dollar  value  if  the  contrad 
is  expected  to  be  awarded  to  an 
individuai*  or 

(2)  Expected  to  equal  or  exceed 
$25,000,  if  die  contaad  is  expeded  to  be 
awarded  to  odier  thaa  an  individual 

(b)  Contracting  oSoecs  shall  not 
insert  the  provision  at  S2.223-5, 
Ceilifitatkin  Reganfiag  A  Drag-Free 
Woikplace.  in  aslkftalions  if— 

(1)  llie  resflitant  contrad  is  to  be 
perfonned  entirefy  ontasde  of  the  United 
States,  its  territories,  and  its 
possessions; 

(ii  The  resultant  contrad  is  for  law 
enforcement  agencies,  and  the  head  of 
the  agency  or  designee  determines  that 
application  of  the  requirements  of  diis 
subpart  would  be  in^propriate  in 
connection  with  die  law  mforcement 
agency's  imdercover  operations;  or 

(3)  Indusion  of  these  requirements 
would  be  inconsistent  with  the 
intenwtienal  obligations  of  the  United 
States  or  with  the  laws  and  rogulations 
of  a  foreign  country. 

(c)  Contracting  officers  shall  insert  the 
dause  at  52.223-6,  Drug-Free 
Workplace,  in  all  contracts  described  in 
paragraph  (a)  of  this  section  and  hi 
purchase  orders  with  individuals, 
unless;  the  conditions  of  paragraph  (b) 
of  this  section  apply. 

(d)  In  any  instasMe  wfaoe  a  contrad 
meeting  the  requirements  of  paragraphs 
(a)  and  (b)  of  this  section,  or  a  pordiase 
order  with  an  individual  results  from 
procedures  that  do  not  involve  a 
solicitation  containing  the  certification 
at  52.223-5.  Certification  Regarding  a 
Drug-Free  Woriqdace.  the  contracting 
officer  shall  obtain  titat  certification 
prior  to  award. 


S23.506 
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ov  payiuofita. 


(a)  Uideaa  one  or  mooe  of  the 
conditions  in  paragr^ih  (b)  of  this 
section  appb^,  contracting  officers 
sfaaH  insert  die  pronsion  at  52.223-5, 


(a)  After  determining  in  writing  that 
adequate  evidence  to  ousped  any  of  the 
causes  at  paragraph  (d)  of  this  section 
exists,  the  contracting  officer  may 
suspend  contract  payments  in 
accordance  with  the  procedures  at 
32.S03-8(aMl)- 

(b)  After  determining  in  %vriting  that 
any  of  die  causes  at  paragraph  (d)  of 
diis  section  exists,  the  contracting 
officer  may  terminate  the  contrad  for 
default. 

(c)  Uponinitialing  action  under 
paragraph  (a)  or  (b)  of  this  section,  the 
contracting  officer  shall  refer  the  case  to 
the  agency  suspensioo  and  debarment 
offidal,  in  accordance  vrith  agency 
procedures,  pursuant  to  Subpart  9.4. 
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(d)  The  specific  cautea  for  luspenaion 
of  contract  paymenta.  termination  of  a 
contract  for  default,  or  suspension  and 
debarment  are — 

(1)  The  offeror  has  submitted  a  false 
certification  in  response  to  the  provision 
at  52.223-A.  Certification  Regarding  A 
Drug-Free  Workplace: 

(2)  Th«  contractor  has  failed  to 
comply  with  its  certification;  or 

(3)  Such  a  number  of  contractor 
employees  having  been  convicted  of 
violations  of  criminal  drug  statutes 
occurring  in  the  workplace,  as  to    • 
Indicate  that  the  contractor  has  failed  to 
make  a  good  faith  effort  to  provide  a 
drug- free  workplace. 

(e)  A  determination  under  this  subpart 
to  suspend  contract  payments,  terminate 
a  contract  for  default,  or  debar  or 
suspend  s  contractor  may  be  waived  by 
the  agency  head  for  a  particular 
contract,  in  accordance  with  agency 
procedures,  only  if  such  waiver  is 
necessary  to  prevent  a  severe  disruption 
of  the  agency  operation  to  the  detriment 
of  tha  Federal  Covemment  or  the 
general  public  (see  Subpart  9.4).  The 
waiver  authority  of  the  agency  head 
cannot  be  delegated. 

PAIITfa-aOUCfTATION 
MOVIMONt  AND  CONTflACT 


IZ  Section  52.223-S  is  added  to  read 
as  follows: 

%9Un-*   Cmwntmiaon Weyaiilin A Dmr 


As  prescribed  in  23  J06.  insert  the 
foUo«vlng  provisioa: 

CattMcallaa  Ragaidbig  a  Onig-Praa 
WoakpUoa  (MafcfallM) 

(a)  Deflnltloos.  As  used  la  tliis  provision. 

"Xiontrolled  substance'*  means  a  cootrollsd 
substance  In  schedules  1  tlirough  V  of  secUoo 
302  of  th«  Controlled  Substances  Act  (21 
U.S.C.  S12)  and  as  further  defined  In 
regulatloii  at  21  CFR  1S08.11-1SIM.1A. 

"Conviction"  means  a  finding  of  gulll 
(including  a  plaa  of  nolo  conlandars)  or 
impoalHon  of  sentence,  or  both,  by  any 
Indicial  body  charged  with  the  reepoosibiUty 
to  determine  vtolattoos  of  the  Federal  or 
State  criminal  drug  statutes. 

"Criminal  drug  statute"  means  a  Federal  or 
non-Federal  criminal  statute  Involving  the 
manufacture,  dlstributloa  dispensing. 
possession  or  use  of  any  controlled 
substance. 

"Drag-i^aa  workplace"  meana  a  site  for  the 
performance  of  work  done  In  connection  with 
a  specific  contract  at  which  employees  of  the 
Contractor  are  prohibited  from  engaging  in 
the  unlawful  manufacture,  distribution, 
dispensing,  posaeasioo.  or  use  of  a  controlled 
substance. 

"Employee"  meena  an  ampkiyee  of  e 
Contractor  directly  engaged  in  the 
performance  o  work  unoar  a  Covemment 
contract 


"Individual"  means  an  offeror/contractor 
that  hat  no  mora  than  one  employee 
Including  the  offeror/contractor. 

(b)  By  tubtniMion  of  its  offer,  tha  offeror,  if 
other  than  an  individual  who  is  making  an 
offer  thai  equals  or  exoeedi  tSiJOOH  certiAet 
and  agree*,  that  with  raipact  to  all  employeee 
of  the  offeror  to  be  employed  under  a 
contract  resulUng  from  this  toliciution.  it 
will— 

(1)  Pubttsh  a  statement  notifying  such 
employeee  Ibet  the  unlawful  manufacture, 
dlalributkxi.  diapaoeing.  poeeeaaioo  or  nee  of 
a  oontraUad  subatanca  la  prohibMad  in  the 
Contractor's  woriqilaoa  end  specifying  tha 
actkma  that  will  be  taken  against  employass 
for  violation*  of  such  prohibition: 

(2)  Batabltah  a  drug-free  awareoeee 
ptogrem  to  Inform  such  amployaes  about—' 

(I)  The  danger*  of  drug  awiaa  in  the 
woikpiaoe: 

(ii)  The  Contractor's  policy  of  maintaining 
a  drug-lkea  arorkplaoe: 

(III)  Aay  available  drag  oounaeUng. 
rehabiliutloa  and  employee  aaaiaUnce 
programs:  and 

(Iv)  The  penalties  that  may  be  impoeed 
upon  amployaes  for  ikug  abuae  viotetiona 
occurring  in  the  workpleoe: 

(3)  Provide  all  ampkiyaee  engaged  in 
performance  of  tha  oontraoi  with  a  copv  of 
tlie  statement  required  by  subparagraph 
(bKl)  of  this  provision: 

(4)  Notify  such  empkiyees  in  the  sutement 
required  by  subparagraph  (bXl)  of  thia 
proviaion.  that  aa  a  cooditton  of  oon  tinned 
employment  on  the  oontract  raeulting  from 
thia  soUdUtloa.  the  emptcwee  wiU— 

(i)  Abide  by  the  tatiM  of  the  sUtement  aad 

(II)  Notify  the  empkiyer  of  any  criminal 
drug  statute  conviction  for  s  vioiatlaa 
oocurring  In  the  workplace  no  later  than  five 
(5)  dejrs  after  such  coovlction: 

(5)  Notify  the  coBtracting  oflicv  within  ten 
(10)  deys  after  reoeiviBg  aotioe  under 
subdiviaioB  (b)(4Mii)  of  lUa  provtaion.  from 
an  employee  or  uthsi  wiss  receiving  actual 
notice  of  such  conviction:  and 

(8)  Within  SO  days  after  receiving  notkx 
under  subpecagrapli  (aN4)  of  thia  praviaion  of 
a  conviction,  tmpoae  the  loDewlBg  sanetioaa 
or  remedial  meaaurea  on  any  empkiyee  who 
ia  convicted  of  drag  aboae  violations 
occurring  In  tlie  workplace: 

(I)  Taka  appropriate  personnel  action 
againat  each  aaiployee,  up  to  and  including 
termination:  or 

(li)  Require  sach  employee  to  setisfactorlly 
pairticipete  In  a  drug  abuae  aaaiatanoe  or 
rehabilitation  piopam  approved  for  such 
purpoees  by  a  FeoeraL  Sitate.  or  local  health, 
Uw  enforcement,  or  other  appropnale 
agency. 

(7)  Make  a  aood  faith  effort  to  maintain  a 
drug-free  woncplaoe  through  implementation 
of  sabparegrepha  (b)(1)  through  (b)(A)  of  thia 
provialon. 

(c)  By  lubmission  of  its  offer,  the  offeror,  if 
an  Individual  who  I*  making  an  offer  of  any 
dollar  value,  oertifle*  and  agree*  that  the 
offeror  will  not  engage  in  the  unlawful 
manufacture,  distribution,  dispensing, 
po**e**ion,  or  use  of  a  controlled  •ubatanoa 
in  the  performance  of  the  contract  reaulting 
from  thia  soUdUtion. 

(d)  Failure  of  the  offeror  to  provide  tha 
certification  required  by  paragraph  (b)  or  (c) 


of  this  provision,  render*  the  offeror 
unqualified  and  Ineligible  for  award.  (See 
FAR  8.104-1(8)  and  l«.e02-l(a)(2)(i).) 

(a)  In  addition  to  other  remedies  available 
to  the  Covemment.  the  certification  in 
paragraphs  (b)  and  (c)  of  this  provision 
concern*  a  matter  within  the  jurisdiction  of 
an  agency  of  the  United  States  and  the 
making  of  a  false,  rictitious,  or  fraudulent 
oerUfioetion  may  render  the  maker  subiect  to 
proeecution  under  Title  18.  United  States 
Code.  Section  1001. 

(End  of  provision) 

13.  Section  52.223-6  Is  added  as 
follows: 


As  prMcribed  in  23.505(c),  insert  tha 
following  clause: 

Dnif-Fraa  WorkplM*  (Mar.  ItM) 

(e)  DefinitioBS.  As  used  in  this  clause. 

"Controlled  substance"  means  a  controlled 
sabstaooe  in  schedules  I  dirough  V  of  section 
2(tt  of  the  Controlled  Sobetanoes  Aot  (21 
U.S.C  812)  and  aa  farther  defined  in 
ragulatioo  at  21 CFR  13(».ll-130a.lS. 

"Conviction"  means  s  finding  of  guilt 
(ladudiBg  s  plea  of  nolo  contendere)  or 
iaqweitioo  of  sentence,  or  both,  by  any 
Ittdicial  body  charged  with  the  responaibility 
to  determine  violation*  of  the  Federal  or 
State  criminal  drug  atatutea. 

"Criminal  dn^  statute"  means  e  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing, 
poessssion  or  ese  of  any  oontroUed  . 

substance. 

"Drug-free  workplace"  means  a  site  for  the 
performance  of  work  done  in  connection  with 
a  specific  contract  at  which  employee*  of  the 
contractor  are  prohibited  from  engaging  In 
the  unla«vful  manufacture,  dietribution. 
dispensing,  posseesion,  or  use  of  a  controDed 
substance. 

"Employee"  aieens  an  employee  of  a 
contractor  directly  engaged  in  tlw 
performanoe  of  srork  under  a  Government 
contract. 

"Individual"  meens  an  offaror/oontractor 
that  haa  no  more  than  one  employee 
Inchiding  the  offeror/contractor. 

(b)  The  Contractor,  if  other  dian  an 
IndivkhiaL  shall— 

(1)  Publish  s  ststement  notifying  Its 
employee*  that  the  unlawful  manufacture, 
diatributioa  dispensing.  po*se**ion.  or  uae  of 
a  controlled  *ub*tance  is  prohibited  in  the 
contractor's  workplace  and  specifying  the 
BCtions  tliat  will  be  taken  against  employees 
for  violations  of  such  prohibition: 

(2)  BstabUah  a  drag-free  awareness 
program  to  inform  such  employees  about — 

(i)  The  dangers  of  drug  sbuse  in  the 
workplace; 

(ii)  The  contractor's  policy  of  mainUining  a 
drug-free  workpleor, 

(iii)  Any  available  drag  counaeling. 
rehabilitation,  and  employee  aaaiatance 
progranwand 

(iv)  The  penaltiea  that  mey  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  woriiplaoe. 
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(3)  Provide  all  employees  engaged  in 
performance  of  the  contract  with  a  copy  of 
the  statement  required  by  suliparagraphi 
(bH1|  of  this  clause; 

(4)  Notify  such  employees  in  the  statement' 
required  by  subparagraph  (b)(1)  of  this 
clause,  that  as  a  condition  of  continued 
employment  on  this  contract  the  employee 
will— 

(i)  Abide  by  the  terms  of  the  statement:  and 
(ii)  Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later  than  five 
(5)  days  after  such  conviction. 

(5)  Notify  the  contracting  officer  within  ten 
(10)  days  after  receiving  notice  under 
subdivision  (a)(4)(ii)  of  this  clause,  from  an 
employee  or  otherwise  receiving  actual 
notice  of  such  conviction; 


(6)  Within  30  days  after  receiving  notice 
under  subparagraph  (a)(4}  of  this  clause  of  a 
conviction,  impose  the  following  sanctions  or 
remedial  measures  on  any  employee  who  is 
convicted  of  drug  abuse  violations  occurring 
in  the  workplace: 

(1)  Taking  appropriate  personnel  action 
against  such  employee,  up  to  and  including 
termination;  or 

(ii)  Require  such  employee  to  satisfactorily 
participate  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency. 

(7)  Make  a  good  faith  effort  to  maintain  a 
drug-free  workplace  through  implementation 
of  subparagraphs  (b)(1)  through  (b](6]  of  this 
clause. 


(c)  The  Contractor,  if  an  individual,  agrees 
by  award  of  the  contract  or  acceptance  of  a 
purchase  order,  not  to  engage  in  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance 
in  the  performance  of  this  contrcct. 

(d)  In  addition  to  other  remedies  available 
to  the  Government  the  Contractor's  failure  to 
comply  with  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  clause  may.  pursuant  to 
FAR  23.506,  render  the  contractor  subiect  to 
suspension  of  contract  payments,  termination 
of  the  contract  for  default  and  suspension  or 
debarment. 

(End  of  clause) 

(PR  Doc.  89-2088  FUed  1-30-89;  &4S  am] 
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:  Occupational  Safety  and 
Health  Adminittration  (OSHA). 
Dcpartmani  of  Labor. 
action:  Propoaed  rula. 


OSMA  !•  propoaing  In  this 
document  a  new  ttandard  addreMing 
the  work  practice*  to  be  used  during  the 
operation  and  maintenance  of  electric 
power  generation,  tranimiaaion.  and 
distribution  facilities.  The  proposal 
Includes  requirements  relating  to 
confined  spaces,  hazardous  energy 
control,  working  near  energized  parts, 
grounding  for  employee  protection,  work 
on  underground  and  overhead 
tnstallationa.  work  in  substations  and 
generating  plants,  and  other  special 
conditions  and  equipment  unique  to  the 

Seneri^on.  transmission,  and 
istribunon  of  electric  energy.  OSHA  is 
proposing  to  apply  these  new 
requirements  only  to  electric  utilities; 
however,  the  Agency  is  considering 
extending  the  scope  of  the  standard  to 
all  eiectric  power  geoeration. 
transilaaion.  aad  distribotlon 
Installatlona.  Compllanre  with  these 
requirements  will  prevent  inlurles  to 
employees  working  on  eiectrte  power 
systems. 

OSHA  Is  also  proposing  to  revise  the 
electrical  protective  equipment 
reauirements  contained  in  the  Ceneial 
Industry  Standarda.  The  current 
standard*  for  the  design  of  electrical 
protective  equipment  adopt  scvenl 
national  consensus  standards  by 
reference.  The  proposed  revision  would 
replace  the  incorporation  of  these  out- 
of-date  consensus  standards  with  a  set 
of  performance-oriented  requirements, 
which  are  consistent  with  the  latest 
revisions  of  these  consensus  standards. 
Additionally.  OSHA  Is  proposing  new 
requirements  for  the  safe  uae  and  care 
of  electrical  protective  equipment  to 
complement  the  equipment  design 
provisions.  These  revisions  will  update 
the  existing  OSHA  standards  and  will 
prevent  accidents  caused  by  inadequate 
electrical  protective  equipment. 
BATK  Written  comments  and  requeata 
for  a  hearing  on  these  propoaed  rulae 
must  be  poetmarked  by  May  1.  ItM. 
aiMMMM:  All  conunents.  objections,  and 
beefing  requests  aiust  be  sent  In 


quadnipiicate  to  the  Docket  OAcen 
Docket  No.  SOU  Rffl-  NaeTO;  {]£, 
Deueifient  of  Labor.  OccupatiaBel 
Safety  and  Health  Admlnistraliaa:  MO 
ConsUtution  Ave.,  NW4  Washiagloa. 
DC  2021a 


ITWN  COMTaCIS 

Mr.  lames  F.  Foster  U.S.  Departaeetef 
Labor  Occupational  Safety  and  HeaMk 
Administration:  Rm.  N3037:  209 
Constitution  Ave.  NW..  Washinflaa.  DC 
20210  (202-623-8151). 

rARYl 


L  Background 

A.  Nttd  for  Proposed  Regulotim 

Employees  performing  operaMaa  er 
maintenance  work  on  electric  peassr 
generation,  transmission,  or  dMitetio 
Installations  are  not  adeqoately 
protected  by  current  OSHA  sta 
though  these  employees  Iks  far  yatsi 
electrical  hazards  than  theee  ived  by 
other  workers.  The  voltages  tnvoleed 
are  generally  much  higher,  and  e  large 
part  of  their  work  involves  exposure  te 
energized  parts  of  the  power  syeSaak 

The  existing  electrical  reguladaBS 
contained  in  Subpart  S  of  the  General 
Industry  Standards  address  eledrlc 
utilisation  systans — installatioas  of 
electric  conductors  and  equlpmaal 
which  use  electric  energy  for 
mechanical,  chemical,  heating,  lighting, 
or  similar  purpoaea.  Subpart  S  ptotecta 
■MMt  eiapleyees  from  the  hazards 
asaociatad  witk  electric  utilizattea 
equipotent  and  with  the  premisee  wiring 
that  supplies  this  equipment.  Ha 
Subpart  S  does  not  contain  reqi 
protiscting  employees  from  the  hexards 
arising  out  of  the  operation  or 
maintenance  of  electric  power 
genera tloo.  traaewlsiion.  or  distribution 
Installations 

In  oootrast.  telecommunicatiaas 
workers,  who  ieoe  similar  haxaida.  aee 
covered  apder  a  spedflc 
telecommunicadona  standard  ia 
1 19ia288.  This  regulation  protaoU 
employees  performing  communlcatieaB 
work  (no  matter  what  industry  is 
involved)  from  the  two  major  baaanis  of 
falling  and  electric  shock.  These  ere  Ike 
same  two  hazards  accounting  for  aioat 
of  the  accidental  deaths  in  electric 
power  transmission  aod  distribattoa 
work* 

Bnployeee  mgeged  in  the 
construction  of  electric  power 
transmisaion  or  distribution  lystems  aie 
protected  by  the  provisions  of  Safa^wrl  V 
of  the  Construction  Standards  (Asrt 
1820).  However,  this  standard  dees  aet 
addiissa  operation  or  maintenance ' 
>  doe*  it  cover  work  in  electric  ] 
iting  plants. 


The  electric  utility  industry  has 
W^uested  several  times  in  recent  years 
tbat  OSHA  adopt  s  set  of  rules  on  the 
aeration  and  maintenance  of  power 
fSDeration.  transmission,  and 
dtatribution  systems.  Toward  this  end. 
jepresentatives  of  Edison  Electric 
iastitute  (EEI)  and  of  the  International 
Motherhood  of  Electrical  Workers 
(DBW)  developed  a  draft  standard. 
MkariHed  it  to  OSHA.  and  suggested 
tmX  It  be  used  as  a  proposed  rule.  The 
Afency  accepted  the  draft  standard  and 
aaed  it  to  b^in  the  development  of  this 
pnposaL 

B.  Accident  Patterns 


I  accident  data  must  be 
oelleeled  and  analyzed  to  establish  a 
basis  for  the  development  of  safety 
standards.  OSHA  can  look  to  several 
saorces  for  information  on  accidents  in 
te  electrical  utility  industry.  Besides 
OSHA's  own  scddent  investigation 
file*,  statistics  on  injuries  are  compiled 
bjr  the  Edison  Electric  Institute  and  by 
dhs  International  Brotherhood  of 
Bbctrical  Workers  (an  association  of 
iavestor-owned  electric  utilities  and  a 
anion  representing  electric  utility 
arorkers.  respectively).  Additionally,  the 
■veeu  of  Labor  Statistics  (BLS) 
psbUshes  such  accident  data  as 
incidence  rates  for  total  cases,  and  lost 
workday  cases,  and  lost  workdays.  (An 
analysis  of  accident  data  for  electric 
atibljr  workers  can  be  found  in  section  4 
of  Faslaiii  Research  Group's  (ERG) 
Treparation  of  an  Economic  Impact 
Study  for  the  Proposed  OSHA 
lagulation  Covering  Electric  Power 
Generation.  Transmission,  and 
Distribution."  |une  1000.  which  is 
eeailable  for  inspection  and  copying  in 
the  Docket  Office.) 

Accident  incidence  rates  for  the 
electric  services  industry  (SIC  491)  are 
all^tly  lower  than  corresponding  rates 
isr  the  private  sector  as  a  whole. 
PUrthermore,  these  rates  are  much  lower 
than  the  traditionally  more  hazardous 
■enufacturing.  construction,  and  mining 
industries.  However,  although  accident 
Inddaaoe  rates  can  be  used  to  compare 
rdatfee  risk  between  industries,  they 
ate  not  specific  enough  to  be  used  to 
determine  the  types  of  hazards  that 
need  to  be  addressed  by  an 
•ccupational  safety  standard. 

OSHA  realized  during  the 
development  of  this  proposal  that, 
except  for  electrical  hazards,  the  electric 
attity  industry  is  no  more  hazardous 

It  other  industries.  At  the  same 
I,  OSIA  recognized  that  the  risk 
1  bf  some  employees  during  certain 
itility-type  operations  is  greater 
than  the  riak  faced  by  other  general 


industry  employees.  For  example,  the 
risk  of  electric  shock  to  an  electric 
power  line  woriier  or  cable  repairer 
performing  his  or  her  routine  duties  is 
far  greater  than  that  faced  by  any  other 
occupational  group.'  It  is  the 
particalarly  hazardous  operations  that 
are  being  addressed  l^  O^iA's 
standard. 

BLS's  Supplementary  Deta  ^rstem 
(SD8)  provides  some  detail  on  the 
characteristics  of  accidents  in  die 
electric  service  (Le.,  electoic  utility) 
iadastry.  SDS  files  indkate  that  die 
duee  ma}or  sources  of  injury  within  SIC 
491  are  falls,  overexertion,  and  being 
struck  by  or  against  an  object 
Infoimaticm  on  the  nature  of  injuries 
also  can  be  obtained  from  SDS.  For 
example,  from  these  data,  sprains/ 
strains,  cats/laoerati<Mis,  and 
contusions/bruises  are  the  aiost 
frequent  injuries  encountered  in  the 
electric  services  industry,  it  is 
noteworthy  d»t  eiectric  shodi  cases  do 
not  constitute  a  major  injury  category 
and  are  grouped  under  "all  ottier 
classifiaMe."  Although  diese  data  do 
indicate  hazards  that  must  be  addressed 
by  a  standard,  they  do  not  provide 
enough  information  to  pro^Ade  specific 
guidance  for  writing  the  standard's 
requirements. 

More  specific  information  on  fatal  and 
other  serioas  aoddents  was  gathered 
&x>m  IBEW.  EBL  and  OSHA  files. 
Contrasting  widi  die  SOS  data,  dteee 
files  indicate  that  electrical  accidents 
are  the  autst  frequent  type  ot  fatal  and 
other  serious  injuries,  accounting  for 
approximatdy  one  half  of  diese. 
According  to  EEI  and  IBEW  data,  other 
acddrat  types  that  occur  frequently 
include  motor  vehicle  accidents,  fiaUs, 
and  "stnick  by/cruahed."  Of  die 
accident  information  in  the  OSHA, 
IBEW.  and  EEI  files  used  during  the 
development  of  the  proposal,  only  EEI 
atul  IBEW  acddent  descriptions  were 
used  to  judge  the  adequacy  of  the 
standard's  proviaiona.  The  OSHA 
records  were  not  used  in  the 
development  of  the  proposal  because 
they  were  being  compQed  and  analyzed 
during  the  devek^ment  process. 
However,  these  records  will  be 
submitted  into  the  record  of  this 
nJemaking  and  will  be  considered  in  the 
formulation  of  the  final  r\ile. 


■  lACA  Coty^  -Baf  iatoty  />■■■■■■  i  nt  of  the 

ImpMl  of  Iha  PropoMd  EUcMc^  Safcty-BaUted 
Wofk  PtwrttoM  Suodard.  Ptnal  Raport"  October 
laes.  pp.  4-a  to  S-Mi  fTMe  raport  did  not  dUtiiigniafa 


repelm  MBpl^pad  fay  4 

typee  of  woAan  aafilayad  by  otker  IndusMes.) 
Thi*  ikmiBiiiiil  ia  available  for  inapactkm  and 
copjriat  la  Dadm  8-ei>  to  the  Docket  Office. 


C.  Significant  Risk 

OSIA  must  show  that  die  hazards  the 
Agency  prq;>oses  to  address  in  a  safety 
regulation  present  significant  risks  to 
empkqrees.  As  part  of  the  regolatOTy 
analyses  fw  thfai  proposal  OSHA  has 
determined  the  population  at  risk,  the 
ocoqiadons  presenting  major  risks,  and 
the  incidence  and  severity  of  injuries 
attributable  to  the  failure  to  follow 
established  standards.  In  keeping  with 
the  purpose  of  safety  standards  to 
prevent  accidental  injury  and  deadi. 
OSHA  has  estimated  the  number  of 
accidents  that  would  be  prevented  by 
the  pnqiosed  regulation. 

Although  neany  all  woriiers  in  the 
electric  utility  industry  are  exposed  to 
various  hazards  common  to  the  industry, 
some  are  at  much  greater  risk  dian 
others.  Eastern  Research  Group,  Inc 
(ERG),  in  their  Treparation  of  an 
Econoadc  Impact  Study  for  the  Proposed 
OSHA  Regulation  Covering  Electric 
Power  Generation,  lYansmission.  and 
Distribution,"  June  1908,  characterized 
the  frequency  with  which  accidents 
occur  in  the  industry  and  tabulated  the 
rdative  riak  among  dectric  utility 
occupations.  According  to  die  ERG 
report  "there  were  more  accidents 
associated  with  transmissitm  and 
distribution  [lines]  than  with  substations 
or  power  generation  [installations]." 
Within  the  first  category,  more  fatal  and 
serious  lost-time  acddoits  occurred 
among  line  workers,  apprentice  line 
worioBrs.  and  woridng  line  foremen. 
Within  die  latter  two  categories, 
substation  electricians  and  gemsra] 
utility  mechanics  experienced  die  most 
accidrats.  (See  p.  4-23  of  the  ERG 
report) 

The  hazards  that  are  direcdy  covered 
by  the  proposed  standard  are  those  of 
an  electrical  nature,  causing 
electrocution  and  injuries  due  to  electric 
shock.  In  addition,  the  proposed 
standard  would  direcdy  affect  fatalities 
and  injuries  associated  with  four  other 
types  of  accidents:  (1)  Stnick  by  or 
struck  against;  (2)  fall:  (3)  caught  in  ot 
between;  and  (4)  contact  with 
temperature  extremes.  Tbe  proposal 
addresses  the  wide  range  of  injuries 
common  to  gen»al  industry  woric 

OSHA  has  estimated  that  an  avaage 
of  21,175  lost-woricday  injuries  to  and 
between  68  and  75  fatalities  of  dectric 
utility  and  utility  contractor  operation 
and  maintenance  employees  occur 
annually.  [See  Section  IV  of  this 
preamble.)  OSHA  has  also  estimated  the 
number  of  injuries  whidi  could  be 
prevented  by  the  proposed  regulations. 
Taking  into  account  such  factors  as 
existing  regulaticm  and  the  differences 
in  training  levels  among  utilities,  OSHA 


estimated  that  060  lost-workday  injuries 
and  between  24  and  28  deaths  coulid  be 
prevented  each  year  dirou^  compliance 
with  the  provisicms  contained  in  the 
prc^Kwal.  (A  detailed  analysis  of  tiie 
benefits  of  the  proposed  standard  and  a 
descripticm  of  the  methodology  used  can 
be  fouiid  in  the  Preliminary  Regulatory 
Analysis  (PRIA)  for  the  proposal,  which 
is  available  (at  inspection  sind  copying 
in  the  Docket  Office.)  Based  on  this 
analysis,  OSHA  has  made  a  preliminary 
determination  that  hazards  in  the 
electric  utility  worlqilace  pose  s 
significant  risk  to  employees  covered  by 
the  proposal 

n.  Development  of  Proposed  Standard 

A.  Present  Standards 

OSHA  ad(^ed  regulations  afqilying 
to  the  construction  of  power 
transmission  and  distribution  lines  and 
equiianoit  in  1972  (Subpart  V  of  Part 
1926).  The  term  "construction"  is 
broadly  defined  in  }  1926.9S0(aKl)  to 
include  alteration,  conversion,  aiid 
improvement  as  wdl  as  the  original 
installation  of  the  lines  and  equipment 
However,  Subpart  V  does  not  apply  to 
the  operation  or  maintenance  of 
transmission  or  distribution 
installations. 

OSHA  has  found,  in  reviewing  the 
construction  regulations,  that  the 
provisions  of  Subpart  V  of  Part  1928  are 
suitaMe  for  use  as  a  base  in  the 
developmoit  of  rules  for  operation  and 
maintenance  woiic.  Important  safety 
considerations  for  electric  utility 
employees  have  been  addressed  in 
Subpart  V  indudlBg  tools  and  protective 
equipment  medianical  equipment 
grounding  for  employee  protection,  and 
overhead  and  undergroimd  installations. 
These  are  topics  that  would  have  to  be 
addressed  in  a  comprehensive  standard 
for  die  operation  and  maintenance  of 
electric  utility  facilities.  However,  the 
construction  rules  do  have  some 
disadvantages.  During  die  15  years 
Subpart  V  has  been  in  effect  areas  of 
ambiguity  have  developed,  making  parts 
of  the  standard  difficult  for  employees 
and  employers  to  understand  and  for 
OSHA  compliance  officers  to  enforce. 
Additional^,  some  of  the  requirements 
are  specifically  related  to  the  im'tial 
construction  of  lines  and  equipment  and 
are  not  readily  adaptable  to 
maintenance  operations. 

The  National  Electrical  Safety  Code 
(American  National  Standards  Institute 
Standard  ANSI  C2;  alao  known  as  the 
NESC)  must  also  be  taken  into 
consideration  in  the  development  of 
rules  for  the  (^leration  and  maintenance 
of  electric  power  generation. 
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tranamiMion.  and  distribution  •ytlemi. 
Thla  national  conaenaua  ttandard 
contains  requirements  spaciflcally 
addressinf  this  t>-p«  of  work.  Th«  1967 
vanion  of  ANSI  C2  is  much  mora  up-to- 
dala  than  Subpart  V  of  tha  Construction 
Standards.  However.  ANSI  C2  is 
primarily  directed  to  prevention  of 
electric  shock,  although  it  does  contain  a 
few  requirements  for  the  prevention  of 
falls.  Other  hasards  common  to  the 
electric  utility  industry  are  not 
dlacuaaed. 

Another  related  OSHA  standard  la 
1 1910.288.  pertaining  to 
telecommuniciitions  work.  Much  of  the 
field  work  covered  in  this  regulation  la 
similar  in  nature  to  the  type  of  field 
work  performed  by  electric  utility 
employees,  and  the  haxards  faced  In  tha 
performance  of  this  type  of  work  are 
frequently  the  kama  in  both  induatries. 
In  any  situation  tn  which  the  hazarda 
are  the  same  and  in  which  there  is  no 
dear  coverage  in  the  oth«ir  exiktlng 
standards,  the  provisioas  in  the 
telecommunications  standard  have  been 
uaed  aa  a  basis  for  developing 
requirements  to  protect  employees 
performing  electrlc-utUity-type  work. 

A  tnthmtty-Union  Draft  Standard 

Am  previously  noted  repreeenta three 
of  BB  and  IBEW  developed  a  draft 
standard,  submitted  it  to  OSHA.  and 
represented  It  as  being  a  negotiated 
standard  that  could  be  uaed  in  a 
rulemaking  activity.  This  draft  standard 
was  seeentlally  a  cootlnuabon  of  the 
exlatlng  requirements  of  Subpart  V  of 
Part  1026  In  which  die  haxarda 
eddraaasd  are  thoee  fou^d  in 
transmission  and  distribution 
Inatallations  aftar  the  constructkai 
phaae  ia  completed  and  the  electrtcal 
systam  becomes  operatlooaL 
Additionally,  based  on  existing  indtutry 
practice.  EH  and  SEW  added 
provisions  addressing  generating  plants. 
Bubatatlona.  confined  spacea.  and 
hazardous  energy  control  to  supplement 
the  rxdes  on  transmlaalon  and 
dlatributton  work. 

In  the  developntent  of  this  propoeaL 
OSHA  evahiated  the  draft  tubmitted  by 
En  and  DEW  to  determine  its 
suitability  aa  a  beae  document.  In  anas 
which  overlapped  existing  OSHA 
standards,  the  draft  waa  reviewed  to  see 
if  equivalent  safety  waa  provided.  For 
example,  provisioas  in  the  draft 
standard  dealing  with  laddera  wera 
compared  to  the  regulations  In  Subpart 
D  of  Part  19ia  OSHA  also  reviewed  the 
draft  to  determine  if  its  requirements 
wera  aa  effective  as  the  requirements  of 
actional  consensus  ilandards 
addraealng  the  same  hazarda  and  to 
determine  if  deflnitiona  of  terms 


common  to  several  other  OSHA 
standards  were  identical.  For  example. 
tha  draft  provisions  on  bazardoua 
aaargy  control  were  checked  against  the 
equivalent  ANSI  standard.  ANSI 
2244.1-1682.  to  be  sura  diat  OSHA's 
proposal  would  better  effectuate  safety. 

Afler  thoroughly  analyzing  the  EEI- 
IBEW  draft  OSHA  determined  that. 
lOfether  with  ANSI  C2  and  Subpart  V  of 
Part  182A.  (t  could  provide  a  basis  from 
which  a  proposal  could  be  developed. 
OSHA  met  with  representatives  of  EEI 
and  DEW  several  times  to  obtain  their 
advice.  OSHA  then  clarified  some  of  the 
language  involved,  revised 
unenforceable  wording,  axul  resolved 
most  of  the  conflicts  with  other  OSHA 
regulations  and  with  national  conaenaua 
standards.  The  remaining  confUcts  are 
diacusaed  in  deuil.  and  OSHA's 
preliminary  poeitioo  is  justified  in  the 
Summary  and  Explenation  of  the 
Propoeed  Standard  section  of  this 
preamble  (Section  m).  ~ 

m.  Suaamary  and  Explanatkn  o# 
Propoeed  Standard 

This  section  discusses  the  important 
elements  of  the  proposal,  explains  the 
purpose  of  the  individual  requirements, 
and  explains  any  differences  between 
the  proiwaal  and  existing  standarda. 

SectJon  mai37 

Electrical  protective  equipment  is  tn 
constant  use  during  electric  utility  work; 
and.  appropriately,  the  BEI/IBEW  draft 
standard  contained  provisioas  related  to 
this  equipment  Becauae  the  existing 
06HA  sUndarde  for  electrical 
protectee  equlpoient  are  nontained  la 
1 19iai37,  the  Agency  has  determined 
^at  relevant  requirements  in  the  EEI/ 
IBEW  draft  relating  to  such  equipment 
should  be  sddressed  within  the  format 
of  the  current  standards  rather  than  in 
the  newly  propoeed  |  lOlOJeo.  Further. 
OSHA  beUevee  that  these  updated 
provisions  should  apply  throughout 
Induatry.  wherever  such  equipment  Is 
oaoaaaary  for  employee  safety,  and  that 
theee  provisioas  shoiold  not  be  Umltad  to 
electric  uttUty  work.  Therefore.  OSHA  la 
proposing  the  revision  of  |1(n0.1S7. 
which  currently  Incorporates  by 
reierence  the  following  six  American 
National  Standards  Institute  (ANSI) 
standarda: 


jei-i9so 
(Risez) 

jeS-1962 


^i«a« 


These  ANSI  standards  were  originally 
developed  and  adopted  as  American 
Society  for  Testing  and  Materials 
(A8TM)  standards.  (In  fact  the  latest 
revisions  of  these  standards  use  the 
ASTM  designations,  rather  than  using 
separate  designations  for  both 
standards-writing  organizations.)  As  is 
typical  of  national  consensus  standarda, 
the  ASTM  standards  are  filled  with 
detailed  specifications  for  the 
manufacture,  testing,  and  design  of 
electrical  protective  equipment 
Additionally,  these  standarda  are 
revised  frequently,  making  existing 
1 1910.137  up  to  a  quarter  century  out  of 
data.  For  example,  the  most  recent  ANSI 
standard  listed  in  the  existing  OSHA 
requirement  is  dated  1970.  This  moat 
recent  ASTM  veraion  available  is  a  1984 
edition  of  spedflcations  on  rubber 
Insulating  gloves.  The  complete  list  of 
cxinent  AffTM  standards  corresponding 
to  the  ANSI  standards  is  as  follows: 
ASTM  D  120-67.  Specification  for 

Rubber  Insulating  Cloves. 
ASTM  D  17fr-61.  Specification  for 

Robber  Insulattttg  Matting. 
ASTM  D 1048-S7.  Specification  for 

Rubber  Insulating  Blankets. 
ASTM  D 1040-83.  Specification  for 

Rubber  Insulating  Covers. 
ASTM  D 1060-65.  Specification  for 

Rubber  Insulsting  Line  Hose. 
ASTM  D  1061-«7.  Specification  for 

Rubber  bisolating  Sleeves. 

AdditionaUy.  ASTM  has  adopted 
standards  on  the  in-service  care  of 
Insulating  line  hose  snd  coven  (ASTM  F 
vn-tff).  insulating  blankets  (ASTM  F 
479-63).  and  tnsnlating  gloves  and 
sleeves  (ASTM  F  408-6S). 

In  an  attempt  to  retain  tha  quality  of 
protectioo  afforded  by  tha  AffTM 
standarda.  OSHA  has  developed  a 
propoeed  revision  of  1 1910.137  which 
has  been  derived  from  the  ASTM 
documents  but  which  has  been  written 
In  performance  terms.  OSHA  recognizes 
the  importance  of  the  ASTM  standards 
in  defining  basic  requirements  for  the 
safe  design  and  manufacture  of 
electrical  protective  equipment  for 
employees.  The  propoeed  revision  of 
i  1910.137  would  maintain  the  protection 
preeently  afforded  to  employees  by  the 
referenced  ASTM  standarda.  While 
carrying  forward  ASTM  provisions 
which  are  considered  necessary  for 
employee  safety,  OSHA  is  providing 
greater  flexibility  for  complianne  with 
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these  provislans  to  the  extent  that 
worker  safety  warrants.  OSHA  has 
determined,  therefore,  that  the 
requirements  contained  in  this  proposed 
reviaton  of  1 1910.137  an  reasonably 
necessary  to  protect  employees  from 
electrical  haurdiB  posing  significant 
risks  in  the  woikplMe. 

Then  are  several  reasons  why 
adopdi^  the  ASTM  standards  in  toto 
weiild  be  Inappropriate.  First  it  should 
be  noted  diat  ASTM  has  revised  each  of 
the  cuneutly  referenced  standards 
several  times  since  ttiey  were  adopted 
in  the  existing  OSHA  regulation. 
Because  off  ttie  oontinQal  process  by 
whidi  ASTM  periodically  revises  its 
standards,  any  specific  editions  that 
OSHA  might  adopt  woiM  likely  be 
outdated  within  a  few  years. 
Additionally,  since  the  rulemaking 
procesa  is  lengthy,  s  complete  revision 
of  OSHA's  electrical  protective 
equipment  requirements  every  three 
yeare  or  so  to  keep  pace  with  the 
changes  in  the  oonsensos  standards  is 
not  practical.  To  remedy  this  problem. 
OSHA  has  proposed  a  revision  of 
I  1910l137  to  nUke  the  standards 
flexiUa  anoogh  to  accommodate 
changes  in  technology,  obviating  the 
need  for  constant  revision.  Additi<Hially, 
where  possible,  the  proposal  is  written 
in  performance  terma  in  order  to  allow 
alternative  methods  of  complianne  if 
they  provide  coofiarable  safety  to  the 
employee. 

Another  difficulty  with  iocorporatioD 
of  the  ASTM  standards  by  reference  is 
that  they  contain  many  details  which 
are  not  directly  related  to  employee 
safety.  In  this  proposed  revision  of 
S  1910.137,  OSHA  has  tried  to  carry 
forward  only  provisions  wfaidi  are 
relevant  to  employee  safety  in  the 
woiiiplace.  Puthermore,  OSHA  has 
attempted  to  simi^ify  those  provisioas 
to  make  tlie  standards  easier  for 
employen  and  employees  to  use  and 
undentamd.  Becaase  the  proposed 
revision  plsces  all  relevant  requirements 
in  the  text  of  the  regulations,  aofAayett 
would  no  longer  have  to  refer  to  dw 
ASTM  docnaents  to  determine  their 
obligatioos  under  OSHA. 

In  striving  for  this  degree  of 
simplificatiaii.  the  Agency  has  tried  to 
use  an  approach  which  will  accept  new 
methods  of  protectioa  which  may 
appear  ia  fatars  editions  of  the  ASTM 
standards.  OSHA  recognises  that  such 
future  editions  of  these  standards  might 
contam  tadbDological  advances 
provkfing  iignifkant  inq)rovement  in 
employee  s^sty  vidiich  might  not  be 
permitted  under  die  revised  1 1910.137. 
However,  das  to  tha  perfonnance- 
oriented  natare  of  the  OSHA  standard 


as  compared  to  the  ASTM  standards, 
cooflicts  between  die  two  standards  in 
areas  affecting  employee  safety  are 
expected  to  be  infreqoenL 

An  eaqdoyer  who  f cdlowed  the 
updated  ASTM  standards  aroold  be 
covered  by  OSHA's  de  minimis  pobcy 
as  set  forth  in  OSHA  Instruction  CPL 
2.45A  (Field  OperatioDa  Manual).  Under 
that  policy,  a  de  minimis  condition 
exists  whoe  an  employer's  workplace 
has  been  updated  in  accordance  with 
new  technolosr  or  equipment  as  a  result ' 
of  revisitms  to  the  latest  consensus 
publications  &om  which  OSHA 
standards  were  doived,  where  the 
updated  versions  result  in  a  "state  of  the 
art"  woikplaca.  technically  advanced 
beyond  thie  re<inirements  of  the 
applicable  OSHA  standard,  and  where 
equal  of  greater  safety  and  health 
protection  is  provided. 

In  view  of  the  Umitaticms  imposed  by 
the  continued  incorporation  by 
reference  of  the  outdated  ASTM 
standards,  OSiiA  has  determined  that 
relevant  requirements  for  electrical 
protective  equipment  for  workers  should 
be  placed  within  the  body  of  §  1910.137 
and  that  these  provisioas  should  be 
updated  and  clarified  to  fadlitate  their 
application  to  workplaces. 

There  currently  exists  several 
relatively  new  ASTM  standards  on 
other  types  of  electrical  protective 
equipment  For  example,  ASTM  has 
adopted  spedfications  for  fiberglass- 
rnnforced  plastic  rod  and  tube  used  in 
live-line  tools.  However,  the  standards 
writing  organization  has  not  developed 
corresponding  requirements  on  the  use 
and  care  <A  ttis  equipment  Similariy. 
ASTM  Stan(krd  F712  sets  forth  test 
methods  for  electrically  insulating 
plastic  guard  equipment  for  the 
protecti<Mi  (rf  workers,  but  this  standard 
does  not  contain  provisions  on  the 
dengn,  use.  or  care  of  the  guards.  ASTM 
is  currently  working  on  standards  for 
the  use  and  care  of  some  of  diis 
equipment  and  on  additional 
spedfications  for  still  odier  types  of 
equipment 

Most  electrical  protective  equipment 
presently  being  manufactured  meets 
existing  ASTM  standards.  Because  of 
this.  OSHA's  adoption  of  diese  newer 
ASTM  design  and  test  ^ledfications 
would  have  litde  impact  on  employee 
safety  without  the  adoption  of 
correspoo^ng  requirements  cm  the  use 
and  care  of  die  equipment  Therefore,  to 
maximize  efficient  use  of  die  Agency's 
available  resources,  this  proposed 
revision  does  not  indude  provisions 
covering  these  other  types  of  electrical 
protective  equ^iment  but  sodi 
provisions  are  being  considoed  for 


future  rulemaking.  In  this  way.  all  of  the 
newer  types  of  equipment  can  be  dealt 
with  at  one  time,  and  provisions  on  care 
and  use  can  be  included. 

Paragraph  (a) 

Paragraph  (a)  of  die  proposed  revision 
to  S  1910.137  addresses  the  design  and 
manufacture  of  insulating  blankets, 
matting,  covers,  line  hose,  gloves,  and 
sleeves  made  of  rubb0  (either  natural 
or  synthetic).  For  the  reasons  noted 
earUer,  other  types  of  equipment  are  not 
covered.  However,  the  proposal  does 
not  predude  their  use. 

Under  paragraph  (a)(lKi).  Uankets, 
gloves,  and  sleeves  would  have  to  be 
made  without  seams.  Hiis  method  of 
making  the  protective  equipment 
minimizes  the  chances  of  separation  of 
the  material.  Because  they  are  used  to 
permit  workere  to  handle  energized 
lines,  blankets,  gloves,  and  sleeves  are 
the  only  defense  an  employee  has 
against  electric  shock.  The  other  three 
types  of  electrical  protective  equipment 
(covers,  line  hose,  and  matting) 
goierally  provide  a  more  indirect  form 
of  protection — they  protect  against 
accidental  contact 

Paragraph  (aKl)(ii)  would  require 
electrical  protective  equipment  to  be 
marked  to  indicate  its  dass  and  type. 
The  class  maricing  gives  an  indication  of 
the  voltage  with  which  the  equipment 
can  be  used;  the  type  marking  indicates 
whether  or  not  the  equipment  is  ozone 
resistant  This  will  enable  employees  to 
know  the  uses  and  voltages  for  which 
the  equipment  is  suited. 

Paragraph  (aHl)(iii)  proposes  that  the 
marking  be  noncondoctive  and  be 
appbed  so  that  the  properties  of  the 
equipment  are  not  impaired.  This  will 
ensure  that  the  required  markings  do  not 
interfere  with  the  protection  to  be 
provided  by  the  equipment 

Paragrai^  (a)OMiv)  propoaes  that  die 
maridng  on  ^oves  be  provided  only  in 
the  cuff  area.  Markings  in  other  areas 
could  possibly  be  arom  off.  Moreover, 
having  the  markings  in  one  place  will 
allow  the  enqdoyee  to  determine  the 
dass  apd  type  of  ^ove  quiddy. 

Under  th-^  national  consensus 
standards  (both  die  cumndy  referenced 
and  the  newer  vwsions),  electrical 
protective  equipment  must  be  capable  of 
passing  certain  electrical  tests.  In 
§  19iai37(a)(2).  OSHA  is  proposing  to 
continue  diese  requiremoits.  The  tests 
specified  in  the  ASTM  standards  are 
very  detailed.  Through  the  use  of 
perfomumoe  language,  the  proposal 
establishes  die  same  level  of  protection 
without  s  lengthy  discussion  of  test 
procedures.  In  the  development  of  this 
perfonnance  language,  OSHA  has 
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■HwiiptMl  to  avoid  conflicts  bctwoon 
th*  propoMi  and  tba  A8TM  staiMUrda. 
Conimanta  ara  raquaatad  on  whether  th« 
06HA  propoaal  haa  accompliabad  tba 
|oal  of  protactlng  woctar*  with  taat 
aitarla  that  allminata  onnacasaary 
datail  and  that  ara  writtan  in 
parfefmanca-orianlad  laogoaf*. 

Panyaph  (aKlX»)  propoaaa  that 
alaotrioal  pvotactlva  a<|iripipapt  ba 
capabia  of  withataadint  dia  a-c  ptoof- 
laat  vohaaaa  In  TaUa  1-4  or  tha  d-c 
proof-laat  volt^M  In  Tabia  1-3 
(dopandinfi  of  coana.  on  wbatbar  an  a-c 
proof  laat  or  an  aqahraUnt  d-c  proof  laot 
ta  paritarmad).  Tba  proof-laat  vohatae 
batad  in  thaaa  tablaa  bava  boon  takan 
froa  tba  cnnant  A8114  ttandardi, 
which  alao  oootaln  dataila  of  tba  laat 
proooduaa  aaad  to  datamlna  wbatbar 
tla<iliiual  prolacthfa  aQoipaiant  is 
capabia  of  withataadlaf  tbaaa  voltafloa. 
Tbaaa  dataila  bava  not  baan  taichidad  in 
dM  propoaaL  Parar^  (aNZNl)  laplacaa 
than  with  a  parformanca-oriantad 
raqulramanl  that  whatavar  taat  la  aaad 
must  rallably  indkata  that  tba 
aqulpmant  can  withstand  tba  proof-laa. 
voltata  invohrad.  To  Boat  tba 
roquiraments  of  tba  08HA  parfannanoa 
standard,  amployars  would  hava  to  got 
tba  assuranca  of  tba  manufactursf  that 
tba  squlpogMnt  is  capabia  of 
withstanding  tba  appropriata  proof-laat 
voltaaa.  Tba  manofactafaf.  in  turn, 
would  Ukaiy  took  to  tba  A8TM 
standards  for  fuldanoa  ta  datannininf 
tba  laating  ptooadura. 

Paratrapb  (aM2Ni)  •!«>  would  raqnlra 
that  tba  proof-last  voltaaa  ba  appbad  for 
1  nlnuta  for  Insula tina  mattint  and  for  S 
oiinutas  for  othar  insntattng  aouipmant 
Tasts  using  shortar  tiraas  would  not  giva 
a  raUabla  indication  of  tha  voltaga- 
withstanding  capabilltias  of  tba 
protactlva  aquipmant. 

Wban  an  s-c  proof  test  is  used  on 
giovaa,  the  current  through  the  glovaa 
ftvas  an  indlcatloo  of  tha  insulating 
vahia  of  tha  matarlal  oaad.  Parapapb 
(aM2MU)  would  require  dial  gtovas 
subfactad  to  sr.  ^-c  proof-laat  not  paaa 
current  greeter  than  allowed  ta  Table  I- 
2.  Again,  die  currents  Ustsd  ta  Uie  table 
hava  baan  takan  from  tba  current  A81M 
standard  (namely.  ASTM  D 120-47).  For 
a-c  voltagiM  at  bequandae  othar  than  ao 
hertz,  the  current  would  be  computed 
from  tba  direct  ratto  of  the  frequendee. 

84noe  the  relatively  high  voltages  used 
ta  leettag  electrical  protective  equipment 
for  minimum  breakdown  voltage  can 
actually  damage  tba  insulating  material 
under  taat  (even  if  it  paasae).  paragraph 
(aM2HiU)  would  prohibit  protective 
equipment  that  has  been  subjected  to 
•uch  e  leet  from  being  need  to  protect 
employaaa  from  alacMcal  basarda. 


Around  high  voltage  llnee  and 
equlposat  a  hmdnous  dtocbaiga.  called 
elecMc  corona,  can  occur  due  to 
ionization  of  tba  sunounding  air  caoaed 
by  a  voHafS  padlant  which  exceeds  s 
oertata  critfcal  vahM.  The  blue  corona 
dischaige  is  acooBpaniad  by  a  Uaalng 
Dotoe  and  by  ozone,  which  can  caoaa 
damage  to  cartata  types  of  rubber 
insulating  materials.  Therefore,  when 
there  is  a  chance  that  oaona  may  ba 
produced  at  a  work  location,  elacttical 
protective  equipment  made  of  ozona- 
resistant  material  is  frequently  uaed  To 
ensure  that  osooa-reelstant  matarlal 
will,  ta  fact  be  reelstant  to  tha  «*«""^gh»g 
afhcta  of  the  gas.  pararapb  (aX2N>v) 
would  require  this  type  of  malarial  to  ba 
eapabla  of  withstanding  an  ozone  laat 
Standardiaed  oaone  tests  are  given  ta 
the  ASTM  spedflcationa.  Tba  propoaal 
alao  Usts  sl^  of  faihva  of  tba  laat  aacb 
as  checking,  cracking,  breaks,  and 
pitting. 

Paragraph  (a)(S)  appliae  to  die 
workmanship  rad  finish  of  electrical 
protactlva  equipment  Becanae  pbyiical 
imtalarltiaa  can  tatarfere  with  tba 
Insulating  properties  of  the  equtpmant 
paragraph  (aXSXi)  would  prohibit  die 
prasanoa  of  baraifal  defects  which  can 
ba  detactad  by  laat  or  Inapactian. 
However,  soaae  minor  bragnlarltias  are 
nearly  unavoidable  ta  the  manufacture 
of  rubber  goods,  and  thaee  imparfectians 
may  ba  present  ta  the  insulating 
outaflala  without  slyiifkandy  affecting 
the  taaulation.  Propoaad  parapaph 
(aXSXU)  Usta  tba  typaa  of  taqwrfoctlans 
diat  wooU  ba  parmittad.  Even  widi 
theee  imperfedions.  electrical  protective 
equipment  would  sdU  be  required  to  be 
capabia  of  paaalog  tba  atocHical  teats 
spactfled  ta  parar«pt>  (aXZ). 

Since  paragraph  (a)  of  propoeed 
1 1910.1S7  is  writtan  ta  performanca- 
orianted  language.  OSHA  beUavae  dial 
it  la  tamorlant  for  employers  and 
manufacturers  to  beve  some  guidance  ta 
terms  of  what  is  acceptable  under  the 
propoeed  standard  OSHA  also  raaUzae 
that  the  current  ASTM  spedflcationa  on 
electrical  protective  equipment  are 
currently  eccepted  by  industry  as 
providing  safoty  to  employees  and  that 
existtag  electrical  protective  equipment 
is  noranlly  made  to  tbaea  spadficatioaa. 
PurtbsrBora,  tba  propoeal  is  baaed  on 
the  provialona  of  the  national  rmnsansns 
standards,  although  the  requireaants 
are  stated  ta  performanoa  taraia.  OSHA 
has  therefore  propoeed  a  footnote  at  the 
end  of  paramph  (a)  which  states  that 
rubber  insulating  equipment  meeting  the 
requirements  of  the  preeent  ASTM 
standards  for  this  equipment  would  be 
considered  aa  oonformini  to  tba 


requlremenU  oontataed  ta  propoeed 
1 19iai37. 

Paragraph  (b) 

AldKM^  die  exisdng  1 19iai37  doea 
not  oootata  provisions  for  tba  care  and 
uae  of  tasiileting  equipment  OSHA 
believes  provisions  of  this  type  can 
oontriboto  greatly  to  employee  safety. 
Electrical  prolacdva  eqoipment  is,  ta 
larae  part  manufactured  ta  accordance 
Witt  die  lateat  ASTM  standarda.  This 
would  probably  be  the  case  even  ta  die 
abaenoe  of  OSHA  regulationa.  However, 
tanproper  use  and  care  of  this  equipment 
can  eaaily  reduce,  or  even  eliminate,  the 
protection  affbrdad  by  this  equipment 
Therefore.  OSHA  la  prapoaing  to  add  to 
I  1910l1S7  requiremento  on  the  In- 
service  care  and  ooa  of  alactrlcal 
protective  equiposent  Theee  new 
provisions  will  be^  ensure  that  these 
safety  products  retata  their  insulating 
propartiea. 

Parapaph  (bXl)  ptopoaes  dial 
eleitilcal  protactlva  aquipment  be 
maintained  ta  a  safe  and  raUabIa 
oondttiaB.  This  general,  pafformanoe- 
orianted  taqoiremant  whiui  applies  to 
all  equipment  addraaeed  by  propoeed 
1 1910.137,  would  help  ensure  thet 
employaes  are  fully  protected  from 
electrto  shock. 

Detailed  criteria  for  die  nee  end  care 
of  specific  typea  of  alectiical  protective 
equipmant  are  oontataed  ta  tba 
following  ASTM  standarda: 

ASTM  F  «78-g7,  Spedficetion  for  fai- 
Sanrioa  Care  of  Insulattag  Una  Hoea 
and  Cover*. 

ASTM  F  47»-gS.  Spedficetion  for  b- 
Service  Care  of  hwiUting  Blankets. 

ASTM  P40e~8S,  Spadficatioo  for  In- 
Service  Care  of  liMulattag  Gloves  and 
Sieevaa. 

Paragraph  (bX2).  wfaich  has  been 
derived  from  the  ASTM  standards, 
would  apply  only  to  rubber  Insnieting 
blankets,  covers,  line  boee,  glovea,  and 
sleeves.  Theee  are  the  only  types  of 
electrical  protective  equipment 
addressed  by  consensus  standards  on 
the  care  and  uae  of  the  aqtilpment 

Although  the  rubber  insulating 
equipment  addraeaed  ta  propoeed 
1 10iaiS7(a)  is  currently  designed  to  be 
capable  of  withstanding  voltages  of  up 
to  40  kilovolts.  such  equipment  is 
ectually  tatended  to  be  used  at  lower 
voltages.  The  nee  of  jneuleting 
equipment  et  voltages  less  than  ite 
actual  breakdown  voltage  providea  a 
margta  of  safety  for  the  employee  to 
proted  against  voltage  suigss  and 
against  gradual  deterioretion  of  the 
equipment  between  lasts,  in  paragraph 
(bX2Xi)  and  Table  M,  die  OSHA 
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propoaal  has  adopted  the  margins  of 
safety  recognized  in  the  ASTM 
standards,  restricting  the  use  of 
insulating  equipment  to  voltages  lower 
than  die  proof-test  voltages  given  ta 
Table  1-2  and  1-3. 

PavBgrepb  (bK2XU)  would  require 
tnsulsting  equipment  to  be  visually 
inspected  before  use  each  day  and 
immediately  after  any  incident  u^iicfa 
might  be  suspected  of  causing  damage. 
In  this  way.  obvious  defecte  can  be 
detected  before  an  acddent  occurs. 
Poesible  damage-causing  taddento 
would  inchida  exposure  to  corona  and 
expoeure  to  possiUe  dired  physical 
damage.  Additionally,  rubber  gloves 
would  be  required  to  be  subjected  to  an 
air  test  ta  the  field,  this  test  usually 
oonsisto  of  rollii^  die  cuff  toward  me 
palm  so  that  air  ta  entrapped  widita  die 
^ove.  fai  a  testing  facility,  a  mechanical 
Inflater  may  be  used,  ta  eitljer  case, 
punctures  and  cute  can  easily  be 
detected. 

During  use,  electrical  protective 
equipment  may  become  damaged  and 
lose  some  of  ite  intilatlng  value. 
Proposed  paragraph  (bK2)(iii)  liste  types 
of  damage  which  would  cause  the 
tasulating  value  to  drop.  The  equipment 
would  not  be  permitted  to  be  used  if  any 
of  these  defecte  are  present 

Defecte  other  than  thoee  listed  ta 
paragraph  (bX2)(ili)  may  develop  during 
use  of  the  equipment  and  could  also 
affed  the  insutating  and  mechanical 
properties  of  the  equifHnent  If  sudi 
defecte  are  found,  die  equipment  would 
be  required  to  be  removed  from  service 
and  tested  ta  accordance  with  other 
requiremente  m  paragraph  (b)(2).  The 
resulte  of  the  teste  would  detennine  if  it 
te  safe  to  return  the  items  to  service. 

Foreign  substances  on  the  surface  of 
rubber  insulattag  equipment  can 
degrade  the  material  and  lead  to 
damage  to  the  insulation.  Paragraph 
(b)(2)(v)  would  require  the  equipment  to 
be  deaned  as  needed  to  remove  any 
foreign  substances. 

Over  time,  certata  environmental 
conditions  can  also  cause  deterioration 
of  rubber  insulating  equipment. 
Paragraph  (b](2)(vi)  proposes  that 
insulating  equipment  be  stored  so  that  it 
is  protected  from  tajurious  conditions 
and  substances,  sudi  as  light 
temperature  extremes,  excessive 
humidity,  and  ozone.  This  requirement 
would  help  the  equipment  retata  ite 
insulating  properties  as  it  ages. 

Rubber  insulating  gloves  are  . 

particulariy  sensitive  to  physical 
damage  during  use.  Through  handling 
condudors  and  other  electrical 
equipment  an  employee  can  damage  the 
gloves  and  lose  the  protection  they 
provide.  For  example,  a  sharp  potat  on 


the  end  of  a  conductor  could  puncture 
the  rubber.  To  proted  against  damage, 
protector  gloves  (usually  made  of 
leather)  are  worn  over  die  rubber 
gloves.  Paragraph  (b}(2)(vii)  recognizes 
the  extra  protection  afforded  by  leather 
gloves  and  would  require  their  use  over 
rubber  ^oves,  except  under  limited 
conditions.  Protector  gloves  would  not 
be  required  with  Class  0  gloves  if  hi^ 
finger  dexterity  te  needed  for  small  parte 
muiiputation.  The  maximum  voltage  on 
vidiich  Oass  Ogloves  can  be  used  te  1000 
volts.  An  employee  te  protected  against 
electric  shock  at  thU  voltage  as  Imig  as 
a  live  part  does  not  puncture  the  rubber 
and  contad  die  emirioyee's  hand.  &nall 
parte  are  not  likely  to  do  this.  Even  if 
there  te  a  ttay  crack  or  puncture  ta  the 
glove,  current  will  not  arc  thnnigh  the 
glove  at  1000  volte  or  less. 

The  other  exception  to  the 
requirement  for  protector  ^oves  is 
granted  if  the  possibility  for  damage  is 
low  and  if  gloves  at  least  one  dass 
hj^er  than  required  for  the  voltage  are 
used.  For  example.  If  a  Class  2  ^ove  te 
used  at  7500  vohs  or  less  (the  maximum 
use  voltage  for  Class  1  equqiment).  if 
high  dexterity  is  needed,  and  if  die 
possibility  of  damage  is  low,  then 
protector  gloves  need  not  be  used,  ta 
this  case,  the  additional  thickness  of 
insulation  provides  a  measure  of 
additional  physical  protection. 
However,  to  ensure  that  no  loss  of 
insulation  occurred,  the  proposal  would 
require  any  gloves  used  under  this 
exception  to  be  tested  before  being  used 
at  a  voltage  hi^er  than  that  pennitted 
for  the  lower  class  of  insulattag 
equipment 

To  ensure  that  electrical  protective 
equipment  retains  ite  insulating 
properties  over  time,  paragraph 
(b)(2)(viii)  and  Tables  1-4  and  1-5  would 
require  tasulating  equipment  to  be 
tested  periodically.  Table  1-4  lists  the 
retest  voltages  that  would  be  required 
for  the  various  classes  of  protective 
equipment  and  Table  1-5  presente  the 
testing  intervals  for  the  different  types 
of  equipment.  These  test  voltages  and 
intervals  wei«  taken  from  the  relevant 
ASTM  standards.  OSHA  requeste 
commente  on  whether  the  proposed 
tables  are  reasonable  and  whether  they 
would  adequately  proted  woricers. 

Paragraph  (b)(2)(ix)  proposes  the 
performance-oriented  requirement  that 
the  method  used  for  the  periodic  teste 
give  a  reliable  tadication  of  whether  or 
not  the  electrical  protective  equipment 
can  withstand  the  voltages  tavolved.  ta 
a  performance-oriented  standard,  it 
would  not  be  appropriate  to  spell  out 
detailed  procedures  for  the  required 
teste,  which  vary  depending  on  the  type 
of  equipment  being  tested.  On  the  other 


hand,  OSHA  believes  diat  it  is 
important  for  employers  to  have  i 
guidance  ta  terms  of  what  is  acceptable 
under  the  proposed  standard.  Therefore. 
under  proposed  paragraph  (bX2Kix). 
OSHA  has  induded  a  note  stating  that 
electrical  test  methods  given  ta  the 
various  ASTM  standards  on  rubber 
insutating  equipment  meet  the 
performance  requirement  OSHA 
requeste  commente  on  whether  the 
listed  ASTM  standards  are  appropriate 
and  cm  whether  there  are  other 
acceptable  test  methods  dial  should  also 
be  listed 

Once  the  equipment  has  be«i  tested, 
it  te  important  to  ensure  that  any  failed 
equipment  is  not  returned  to  service. 
Paragraph  (bX2)(x)  would  prohibit 
electrical  protective  equipment  diat 
failed  the  required  teste  from  being  used 
by  employees,  unless  the  defecte  can  be 
safely  elinunated. 

For  electrical  protective  equipment 
that  failed  the  test  pnqiosed  paragraph 
(b)(2)(x)  also  liste  acceptable  means  of 
rendering  the  equipment  fit  for  use. 
Sometinies  defective  portions  of  rubber 
Une  hose  and  blankete  can  be  removed. 
The  result  would  be  a  smaller  blanket  or 
a  shorter  length  of  line  hose.  Obviously, 
gloves  and  sleeves  cannot  be  repaired  ta 
this  manner  however,  there  are 
methods  of  patching  them  if  the  defecte 
are  nunor.  Rubber  blankete  can  also  be 
patched.  The  patched  area  must  have 
electrical  and  physical  properties  equal 
to  those  of  the  material  being  repaired. 
To  minimize  the  possibility  that  a  patdi 
ivill  loosen  or  fail  die  proposal  would 
not  permit  repairs  to  gloves  outeide  the 
gauntlet  area. 

Once  the  insulating  equipment  has 
been  repaired,  it  must  be  retested  to 
ensure  that  any  patches  are  effective 
and  that  there  are  no  other  defecte 
present.  Such  retests  would  be  required 
under  proposed  paragraph  (b)(2)(xi). 

Employers,  employees,  and  OSHA 
compHance  staff  must  have  a  method  of 
determining  whether  or  not  the  teste 
required  under  paragraphs  (bH2Hviii) 
and  (b)(2)(xi)  have  been  performed. 
Paragraph  (b)(2)(xii)  proposes  that  this 
be  accomplished  by  means  of 
certification  by  the  employer  that 
equipment  has  been  tested  ta 
accordance  with  the  standard.  The 
certification  would  be  required  to 
identify  the  equipment  that  passed  the 
test  and  the  date  it  was  tested  Typical 
means  of  meeting  this  requirement 
tadude  logs  and  stamping  test  dates  on 
the  equipment 

Section  1910.269 

OSHA  u  proposing  a  new  section  to 
be  added  to  the  Gene.al  tadustiy 
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Standards,  l^is  new  sactloa  would  be 
added  to  Subpart  R.  Spedai  Induadies. 
and  would  be  daeimated  |  ISUUae. 
Proposed  1 1910209  centains 
requireoiants  for  the  preventioo  of 
Injuries  to  eaiployaes  perfonninf 
operatioo  or  maintenanoe  work  on 
•lectrlc  power  genera  tkia.  treneeilsakm. 
or  distributioa  installations.  Individual 
proviaioas  contained  in  the  proposed 
section  are  diicesisd  below. 

Pareirepli(e) 

Parafrapb  (aXl)  of  proposed 
1 1910200  sets  forth  the  scope  of  the 
proposal  Under  the  terms  of  proposed 
paragraph  (aXlNi).  ths  provisions  of 
1 19102B9  would  spply  to  the  operatioo 
and  maintenance  of  electric  power 
generation,  transmlsaion.  and 
distribution  tytteiBS  and  to  slectrical 
testing  of  sncn  systems.  Although  the 
propoeal  does  not  define  "operetion"  or 
"maintenance."  OSHA  Intends  that  the 
•tandard  cover  all  activity,  other  then 
construction  work  covered  by  Part  IttM, 
associated  with  electric  power 
generetlon,  trensmiselwH.  end 
distribution  taistelletlaas  owned  by 
electric  ntlUties.  The  proposel  would 
primerily  cover  the  following  types  of 
work  operetlonst 

(1)  faiepection. 

(2)  Switching  (oonnectkMi  end 
discofUMctlon  of  fadUtlee). 

(3)  Roatiiie  eieinlsiienoe  of  linee  end 
equipment 

(4)  li—  cleeranoe  tree  trisming. 

(5)  Testing  end  feuh  looetii^ 
(e)  Streetlight  rslanipta& 

(7)  Chemical  claaaiag  of  boilers,  end 

(8)  Other  routine  operetkm  end 
maintenance  activitiee. 

Proposed  1 19102B9  would  spply  to 
ths  parts  of  sn  siectric  utility  operation 
that  are  directly  involved  with  the 
generatioa.  transmlssJoo.  or  distilbetloa 
of  electric  power,  butallatlona  In 
buildings  not  used  for  one  of  Iheee 
purposes  would  not  be  covered  by  the 
•tandard.  For  example,  office  buildings, 
warehouses,  machine  ihope.  and  other 
Installetions  which  sra  not  sn  Integrel 
part  of  generating  plant,  aubstatioo.  or 
control  center  wo«iki  not  be  covered  by 
proposed  |  imojao  Work  performed  in 
these  Inetallatioos  would  not  be  of  a 
type  sddressed  by  the  propoeel. 
However,  perepsph  (sHlMlMB)  lists 
Installations  that  are  not  Intaipal  to  the 
generation  of  electric  power,  but  that 
would  be  covered  nonetheless  Such 
instellations  Induds  the  fuel  hendlii^ 
operetioos.  wster  end  steam  spacee,  end 
walking  snd  woridng  eufsoss  within  the 
gensrsting  ststion. 

Paragraph  (sHlHiHD)  of  proposed 
1 1910219  sxplains  tlia  epplicatioa  of 
the  standard  to  tree-trimaiog 


operstlans.  The  entire  sectioa.  except 
peregreph  (rHll  would  apply  to  troe> 
trimmine  operations  perfonnsd  by 
qualiflsd  sa^>knreea.  Le..  eoMtloyeee  «rho 
are  knowledgeeue  in  the  operation  of 
eledric  power  geoeretiaB.  treasmission, 
or  dietrimitioo  equipment  and  the 
haaards  involved.  Theee  employeee 
typically  perfom  Irse-tiliuiiing  dutlee 
ss  SB  incidental  pert  at  their  nonnal 
work  activitiee.  However,  only 

(s).(b).(c).(ik(k).(P). 
Has  cieereTe 


(r)  would  apply  to  J 

trimming  work  patforwed  by  ether 

employees  Qlne  dssraaoe  tree 

triauners). 

Most  tree-trimmloi  operetions.  wfait^ 
ere  often  perfonned  by  aoployeee  d 
outaide  coatractors.  do  not  involve 
routiae  hne-aBeintenanoe  ectivitiee. 
Although  these  enployeee  wodi  near 
the  power  linee.  they  do  not  work 
directly  on  them.  For  eolivittee  other 
than  the  actual  tree-triaadng  wk. 
these  employeee  would  not  be  aualiHed 
employeee  lor  the  porpeses  of  this 
standard.  Tlierafare,  auuiir  of  the 
requirements  propossd  la  1 19iaja9  ere 
not  relevent  to  their  work.  Since  theee 
employeee  woald  ao(  be  trained  es 
queUfled  UMaMB.  06HA  ieais  that  the 
eppUeetloB  of  relee  wrrltten  exprseely  for 
electric  atility-type  work  could  expose 
these  other  typee  of  workers  to  hsisards 
which  they  are  not  adeqoetoty  trained  to 
face.  For  example,  piopoeed  parapaph 
(1)  would  allow  qualified  emplcyeee  to 
come  doeer  than  2  feet  to  e  7000-volt 
overhead  distribution  line  if  the 
empleyss  is  weeriog  rubber  Insulating 
gloves.  Because  liae  clearance  tree 
trimmers  sre  not  usually  trained  in  the 
proper  aee  of  this  equipment  it  would 
not  be  sppropriato  to  allow  them  to 
wear  rubber  gloves  la  order  to  get  cloew 
than  2  feet  to  the  seoM  line. 

On  the  other  hand,  if  amplnyeee 
performing  Une-deeranoe  tree-triouning 
work  are  alto  "qualified  emploveee." 
with  the  neoseserv  training  and 
experience  in  deeling  wtth  power  linee. 
all  of  propoeed  |  191Ql209  could  be 
applied  to  their  work. 

Paramaphs  (a),  (b).  (cl  (k).  and  (p)  are 
generslrsqulrsmsnts  sftrtreesing 
training  medicel  servlcee  and  first  aid. 
|ob  brlafina,  meterial  handling,  and 
mechanical  equipment  OSHA  has 
dctsrmined  that  the  requirements  in 
thsse  arses  srs  necessary  and 
appropriate  for  line-deerenoe  tree- 
triauning  work  performed  by  other  then 
qualified  MiPlfiysss  The  remeiniog 
provieioos  of  propoeed  |  1910l2B9  ere 
not  nscseeary  ior  the  selsty  of  theee 
employees  snd  ars  not  releted  to  the 
type  of  work  they  would  be  performing. 
If  informetion  Is  submitted 
demoostreting  Ihet  eosse  of  the  Usted 


provisions  srs  ineppropriete  or  that 
additional  rulea  are  necesssry.  OSHA 
will  consider  possible  revisions  to  the 
final  standard. 

So  as  not  to  overlep  the  regale  tions  hi 
the  Construction  Standards,  the 
propoeel  wodd  not  apply  to  operations 
involving  oonstracMoa  weriu  This 
"sxemption"  is  set  forth  in  propossd 
f  1910Lai9(eXlNiiKA).  Xonstmction 
work"  is  dsihied  tm  1 19iai2(b)  ee 
*Vork  for  consliBUlhai.  aheralien.  and/ 
or  repair.  lT.hsding  paintiag  and 
decoratix^"  In  1 19iai2(d).  the  ter*  ia 
further  defined  as  incbdiag  *ihe 
erectton  of  new  electiic  toansoisslan 
and  distribution  Ihias  and  equipment 
and  the  eherelfcn.  eonverelan.  end 
improveessnt  of  eidetiag  trsnsmission 
end  distrfbetion  base  end  equipmenL" 
None  of  the  types  of  work  covered  by 
theee  two  dennMone  Is  covered  by 
Dfopoeed  1 191ftJM. 

in  1 191ttJI9(eHlKii)(B).  OSHA  is 
propoeing  not  to  spply  ths  reguletloB  to 
instslletions  for  the  generation, 
transfliisstan.  or  ubliniutieo  of  electric 
energy  not  owned  or  operated  by 
electric  utilitiee  nor  to  work  performed 
on  such  Installations  not  owned  by  e 
utility.  The  scope  of  the  draft  pioMeel 
submitted  by  EH  and  BEW  was  limtted 
to  utilities  only,  snd  OSHA  has  dedded 
to  propose  that  the  standard  be  appUed 
in  the  same  manner.  However,  induetrial 
generation,  transmission,  snd 
distribution  systems  are  essentially  the 
same  as  those  of  a  utility,  and  the  work 
performed  on  Industrial  systems  is 
nearly  identical  to  that  performed  on 
electric  utility  installations.  One  might 
sssums  that  electric  utility  systems  sre 
of  lerger  cspsdty  than  those  opereted 
by  Industrial  plsiits.  In  general  this  is 
true,  but  not  slwsys.  For  example,  one 
generating  facility  for  a  large  steel  plant 
in  Sparrows  Point  Maryland,  has  s 
generatiog  capedty  of  140  megawatts 
with  s  genereting  voltage  of  13  kilovolts 
snd  with  distribution  voltsges  of  34 J 
snd  89  kilovolts.  This  system  is  larger 
than  those  of  many  rural  electric 
cooperetives  thst  would  be  covered  by 
the  proposal  Additionally,  the  existing 
OSHA  and  national  consensus 
standards.  Subpart  V  of  Part  1920  and 
ANSI  C2.  respectlvelv.  do  extend  their 
coverage  to  anyone  doing  electrio- 
utility-type  work.  Consideration  is  being 
given  to  expending  the  scope  of  the 
standard  within  this  ralemsHng 
procsdurs.  Therefore,  OSHA  is  soHdting 
comments  on  ths  eppropriatenees  of 
extendii^  coverage  of  tlie  standard  to 
all  power  generetlon.  trensmission,  and 
distribution  systems.  OSHA  eleo 
requests  dsta  on  the  ooets  and  benefits 
of  expendii^  the  scope  in  this  meaner. 


Existing  regulations  contained  in 
Subpart  S  of  Part  1910  a[^ly  to  the 
installstion  snd  desi^i  of  electric 
utilization  systems.  Althou^ 
1 191O302(aK2Kv)  states  that  electric 
utility  "installations  *  *  *  for  die 
purpoee  of  communicetion  or  metering: 
or  for  the  generation,  control 
transformation,  transmission,  and 
distribution  of  electric  energy"  are  not 
covered  by  Subpart  S,  electric  utility 
installations  used  for  other  purposes 
(i.e.,  those  for  the  electric  utiUzatimi 
systems)  are  covered  by  Subpart  S.  (See 
Edison  Electric  Institute  v.  Occupational 
Sa^ty  and  Health  Administration.  No. 
8&-148e  (DC  dr..  June  7. 1988.)  This 
current  differentiation  in  coverage 
between  electric  utilizetion  installations, 
which  are  covered  by  Subpart  S,  and 
generation,  transmission,  and 
distribution  installations,  which  are  not 
covered  by  Subpart  S.  is  carried  forward 
in  paragraph  (a)(l)(ii)  (C),  which  states 
thst  1 1910289  would  not  apply  to 
electrical  installations,  safety-related 
work  practices,  or  maintenanoe 
considerations  covered  by  Subpart  S. 

OSHA  published  a  Proposed  Rule  in 
the  Federel  Registsr  on  November  30 
1987,  proposing  s  new  standard  on 
electrical  safety-releted  work  practices 
for  general  industry.  The  electrical 
safety-releted  work  practice 
requirements  would  be  edded  to  the 
existing  instsDstion  requirements  in 
Subpert  S  of  the  General  Industry 
Standarde  (Part  ino).  A  major  issue  in 
that  rulemaking  concents  the  scope  of 
the  stsndsrd,  i.e..  whether  or  not  OSHA 
should  seperate  coverage  within  an 
electric  power  generating  station  based 
on  whether  or  not  electric  equipment  is 
directly  involved  with  the  generation  of 
electric  power  es  opposed  to  the 
utilization  of  electric  power. 

For  example,  under  the  two  current 
proposals  (i  1910.331  of  Subpart  S,  Part 
II  and  i  1910.209],  work  on  a  motor  in 
the  heating  and  air  conditioning  system 
would  be  covered  by  the  work  practices 
in  Subpart  S,  but  work  on  a  similar 
motor  used  in  the  generating  system 
would  be  covered  by  91910.289.  While 
these  motors  may  seem  identical  the 
hazards  each  presents  may  be  quite 
different  necessitating  different  work 
practices.  The  utilization-system  motor 
must  meet  the  requirements  of  existing 
Subpart  S  for  grounding,  guarding  of  live 
parts,  and  overcurrent  protectioa  among 
other  provisions.  The  work  practices  in 
the  Subpart  S  proposal  are  based  on  the 
assumption  that  the  utilization  system  is 
in  compliance  with  the  existing 
installation  requirements  of  Subpart  S, 
which  have  been  in  effed  for  the  last  17 
years.  On  the  other  hend.  the 


generating-system  motor  is  not  required 
to  meet  any  OSHA  electrical  standards. 
For  example,  the  motor  is  not  required 
to  be  grounded:  live  parts  may  be 
exposed:  and  protection  against 
overcurrent  is  not  required.  An 
employee  working  on  or  near  a 
generating-system  motor  cannot  assume 
that  its  frame  is  grounded  and  therefore 
safe  to  touch.  Accordingly,  the  work 
practices  in  the  Subpart  S  proposal  are 
not  necessarily  appropriate  for  work  on 
this  motor. 

At  the  public  hearing  on  the  Subpart  S 
proposal  (August  9  and  10. 1988.  in 
Washington.  DC),  the  issue  was  raised 
as  to  whether  or  not  it  is  appropriate  to 
have  two  electrical  woik  practice 
standards  (i.e..  S  1910.289  and  Subpart  S 
work  practices]  in  effed  et  electric 
power  generating  stations.  Therefore. 
OSHA  is  considering  the  incorporation 
of  all  of  the  requirements  contained  in 
the  electrical  safety-delated  work 
practices  proposal  that  are  appropriate 
for  electric  power  generating  stations 
into  the  final  standard  for  electric  power 
goieration,  transmission,  and 
distribution.  This  would  eliminate  the 
need  for  employen  to  use  two  separate 
standards  for  electrical  safety-related 
woric  practices  in  generating  stations. 
OSHA  requests  comments  on  whether 
or  not  this  approach  should  be  taken 
and,  if  it  is,  whether  or  not  there  are  any 
requirements  in  the  Sul^rt  S  proposal 
that  are  not  appropriate  for  work  in 
electric  power  generating  statiooa. 

Paragraph  (a)(l)(iii)  of  proposal 
S  1910.269  explains  the  application  of 
the  section  with  resped  to  the  rest  of 
Part  1910.  All  other  General  Industry 
Standards  would  continue  to  apply  to 
installations  covered  by  this  proposal 
unless  an  exception  is  given  in 
S  1910.269.  For  example,  proposed 
S  1910.269(p](l](i]  would  require  the 
critical  components  of  mechanical 
elevating  and  rotating  equipment  to  be 
inspected  before  each  shift  This 
proposed  provision  would  not  supersede 
existing  S  1910.180(d],  which  details 
specific  requirements  for  the  inspection 
of  cranes.  Reference  in  {  1910.269  to 
other  sections  of  Part  1910  are  provided 
only  for  emphasis. 

Paragraph  (a)(2)  of  proposed 
S  1910.269  addresses  training  for 
employees.  Since  it  is  %videly  recognized 
that  electric-utiiity-type  work  requires 
special  knowledge  and  skills,  OSHA  is 
proposing,  in  paragraph  (a)(2)(i),  to 
require  training  of  employees  in  the 
safety-related  work  practices,  safety 
procedures,  and  other  personnel  safety 
requirements  in  the  standard  that 
pertain  to  their  respective  job 
assignments.  Employees  would  also  be 


required  to  be  trained  in  and  familiar 
with  any  other  safety  practices 
necessary  for  their  aiafety,  induding 
applicable  emergency  procedures. 
OSHA  has  not  proposed  to  require 
periodic  follow-up  training;  however, 
public  comment  is  requested  on  the 
need  for  and  effectiveness  of  this  type  of 
training. 

Paragraph  (a](2)(ii)  of  proposed 
i  1910.260  contains  additional 
requirements  for  the  training  of  qualified 
employees.  Because  qualified  employees 
are  allowed  to  work  very  dose  to 
electric  power  lines  and  equipment  and 
because  they  face  a  hi^  risk  of 
electrocution,  it  is  important  that  they  be 
specially  trained.  Towards  this  end.  the 
proposal  would  require  that  these 
employees  be  trained  in  distinguishing 
live  parts  from  other  parts  of  electric 
equipment  in  determining  nominal 
voltages  of  lines  and  equipment  in  the 
clearance  distances  set  forth  in  the 
proposal,  and  in  the  techniques  involved 
in  working  on  or  near  live  parts. 

Under  paragraph  (a)(2)(iii).  the 
proposal  would  permit  dassroom  or  on- 
the-job  training  or  a  combination  of 
both.  This  wodd  allow  employers  to 
continue  the  types  of  training  programs 
that  are  currently  in  existence. 
Additionally,  if  an  employee  has  already 
been  trained  (through  previous  yah 
assignments,  for  example),  the  employer 
would  not  have  to  duplicate  previous 
instruction.  However,  the  employer 
would  be  required,  by  paragraph 
(a](2)(iv).  to  certify  that  eadi  employee 
has  been  trained.  This  certification 
should  not  necessitate  the  employer's 
completing  forms  or  creating  new 
records:  existing  personnel  records 
would  normally  suffice,  or  the  lemployet 
could  simply  make  out  a  certification  for 
each  employee  upon  onnpletion  of 
training. 

The  proposal  would  not  require 
follow-up  training  for  employees. 
However,  OSHA  is  requesting 
information  on  the  need  for  such 
training.  If  the  rulemaking  record 
supports  the  need  for  follow-up  training, 
the  final  rule  will  require  it 

Paragraph  (a)(3)  of  proposed 
S  1910.289  would  require  that  conditions 
existing  in  the  work  area  be  determined 
before  work  is  started.  Frequently,  the 
conditions  present  at  a  jobsite  can 
expose  employees  to  unexpected 
hazards.  For  example,  the  grounding 
system  available  at  an  outdoor  site 
could  have  been  damaged  by  the 
weather  or  by  vehicular  traffic,  or 
communications  cables  in  the  vidnity 
could  reduce  clearances  to  an 
unacceptable  level.  To  proted 
employees  bom  such  adverse  situations. 


BEST  COPY  AVAILABLE 


FMkral  R««istar  /  Vol.  54.  No.  19  /  Tues  ]ay   It^nuary  31.  1980  /  PropoMd  Rales 


Fedaral  Ragbter  /  Vol.  54.  No.  19  /  Tuesday.  January  31.  1969  /  Proposed  Rnlet 4963 


Um  oonditiona  present  in  the  work  mnm 

should  b«  known  to  that  oppropriate 

•ctloo  can  b«  taken.  The  Dropoeed 

languaft  has  been  taken  from 

I  l«2&980(bX1)-  A  •Imilar  requirement 

can  be  found  in  ANSI  CZ-\9lff,  Section 

420D. 

Paragraph  (b) 

Paragraph  (b)  of  1 19ia28e  propoeea 
requirements  for  medical  services  and 
first  aid.  In  accordance  with  proposed 
1 19ia2fle(aKl)(iii).  paragraph  (b) 
emphasizes  that  the  requirements  of 
1 19iai51  apply.  That  existing  section 
includes  provisions  for  available 
medical  personnel,  first  aid  training  and 
siippUea.  and  facilities  for  drenching  or 
flushing  of  the  eyes  and  body  in  the 
event  of  exposure  to  corrosive  materials. 

Paragrapn  (b)(l)(l)  of  proposed 
1 91Oi20e  would  reaulre  that  persons 
trained  in  cardiopulmonary 
resuscitation  (GPR)  and  first  aid  be 
available  when  two  or  more  employees 
are  working  with  energized  lines  or 
energised  equipment.  For  field  work, 
two  trained  persons  would  be  required. 
For  plant  work,  there  would  have  to  be 
enough  trained  persons  to  provide  a  4- 
minule  response  time  in  case  of 
accident.  Because  of  the  hazard  of 
electric  shock  when  work  is  performed 
with  energised  lines  and  equipment, 
cardiopulmonary  resuscitation  often 
becomes  necessary  so  that  employees 
who  may  be  intured  by  electrical  shock 
can  be  revived.  CPR  must  be  started 
within  4  minutes  to  be  effective  in 
reviving  an  employee  whose  heart  has 
gone  into  fibrillation.  OSHA  requests 
comments  on  whether  the  requirement 
as  proposed  is  reasonable  and.  if 
changes  are  sun«*t^<  on  what  the 
costs  and  benefits  of  the  suggested 
changes  would  be. 

Paragraph  (bKlM>i)  or  proposed 
1 191(X280  would  require  that  first  aid 
training  be  aauivalent  to  the  training 
provided  by  the  American  Red  Croea. 
This  provision  is  propoaed  so  that  the 
quality  of  first  aid  training  is  defined. 
The  Red  Cross  is  recognized  as  having 
effective  training  programs.  OSIIA 
requests  comments  on  whether  there  are 
additional  training  programs  that 
provide  equivalent  training  and  that 
should  also  be  listed  in  the  regulation. 

In  1 1910.2800))(2).  OSHA  is  proposing 
that  first  aid  supplies  which  have  been 
recommended  by  a  physician  be  placed 
In  weatherproof  containers,  unless 
stored  indoors,  and  that  Ibase 
containers  be  readily  aceatsible.  This  is 
to  ensure  that  proper  first  aid  supplies 
are  available  and  are  in  good  condition 
when  needed. 

Paragraph  (b)  (3)  of  proposed 
I  ino.zae  would  require  that  first  aid 


kits  be  maintained  ready  for  use  and  be 
inspected  at  least  annually  in 
accordance  with  an  established 
schedule.  This  is  to  ensure  that  first  aid 
kits  s'e  maintained  with  all  of  the 
proper  equipment 

Paragraph  (c) 

Paragraph  (c)  of  proposed  1 1910.208 
would  reouire  a  |ob  briefing  to  be 
conducted  before  each  fob.  Moat  of  the 
work  performed  under  the  proposal 
requires  planning  in  order  to  ensure 
employee  safety  [•»  well  as  to  protect 
equipment  and  the  general  public). 
Typically,  {obs  involve  working  near 
exposed  electric  conductors  energized  at 
thousands  of  volts.  If  the  work  is  not 
thoroughly  planned  ahead  of  time,  the 
possibility  of  human  error  is  increased 
greatly.  To  avoid  problems,  the  task 
sequence  is  prescribed  before  work  is 
started.  For  example,  before  climbing  a 
pole,  the  employee  must  determine  if  the 
pole  is  capable  of  remaining  in  place 
and  if  clearances  are  sufficient  and  be 
or  she  must  determine  what  tools  «vlll  be 
needed  and  what  procedure  should  be 
used  for  peKorming  the  job.  Without  fob 
planning,  the  worker  may  ignore  the 
clearance  requirements  or  may  have  to 
redimb  the  pole  to  retrieve  a  forgotten 
tool,  resulting  in  increased  exposure  to 
the  hazards  of  falling  and  contact  with 
energised  lines. 

When  more  than  one  employee  is 
involved,  the  )ob  plan  must  be 
communicated  to  all  the  affected 
employeea.  If  the  job  is  planned  but  the 
plan  IS  not  discussed  with  the  workers, 
one  employee  may  perform  his  or  her 
duties  out  of  order,  endangering  the 
entire  craw.  Thersfora.  O^IA  Is 
proposing  to  require  a  job  briefii^ 
before  work  is  started.  The  briefing 
would  cover  Hazards  and  work 
procedures  involved,  special 
precautions,  energy  source  controls,  and 
requirements  for  personal  protective 
equipment 

As  proposed  by  parHgraph  (c)(1).  at 
least  one  briefing  would  be  required  to 
be  conducted  before  the  start  of  each 
shift.  However,  only  one  briefing  in  a 
ahift  would  be  aasdsd  if  all  the  {obs  are 
similar  in  nature.  Additional  planning 
discussions  muni  take  place  for  work 
involving  significant  changes  in  routine. 
For  example,  if  the  first  two  (obs  of  the 
day  involve  working  on  energized  lines 
with  live-line  tools  and  the  third  job 
Involves  working  on  s  deenergized  line, 
separate  briefings  should  be  conducted 
for  each  type  of  job. 

Under  paragriph  (c)(2),  the  required 
briefing  would  normally  consist  of  a 
concise  discussion  outlining  the  tasks  to 
be  performed.  However,  if  the  work  is 
particularly  hazardous  or  if  the 


employees  may  not  be  able  to  recognise 
the  hazards  involved,  then  a  more 
thorou^  discussion  must  take  place. 
With  this  provision.  OSHA  recognizes 
diat  employees  are  familiar  with  the 
tasks  and  hazards  involved  with  routine 
work.  However,  it  is  important  to  take 
the  time  to  carefully  discuss  unusual 
work  situations  that  may  pose 
additional  or  different  hazards  to 
workers. 

Proposed  [taragraph  (c)(3)  exempts 
employees  working  alone  firom  the 
requirements  for  )ob  briefings.  It  would 
still  be  important  for  the  employee  to 
plan  the  work:  however,  wmk  procedure 
discussions  would  not  have  relevance 
for  a  single  worker  inasmuch  as  there 
would  be  no  one  else  available  for 
discussion.  (If  more  than  one  employee 
are  present  then  an  employee  is  not 
considered  to  be  "working  alone," 
regardless  of  how  many  employees  are 
actually  wotking.)  Although  it  may  not 
be  practical  to  enforce  a  requirement  for 
fob  planning.  OSHA  requests  comments 
on  the  need  for  and  desirability  of  such 
a  requirement 

Paragraph  (d) 

Paragraph  (d)  of  1 1910288  proposes 
hazardous  energy  control  (lockout/ 
tagout)  requirements.  The  provisions  of 
this  proposed  paragraph  essentially  are 
patterned  afier  the  national  consensus 
standard  of  the  American  National 
Standards  Institute.  ANSI  Z244.1-18e2. 
"American  National  Standard  for 
Personal  ProtectioD— Lockout/Tagout  of 
Energy  Sources — Minimum  Safety 
Requirements."  In  addition,  the 
provisions  of  this  proposed  paragraph 
are  consistent  and  compatible  with  the 
generic  procedures  to  b«  established  by 
OSHA's  general  industry  standard  for 
control  of  hazardous  energy  sources 
(lockout/tagout).  which  was  published 
on  April  2a  1963  (53  FR  IMSS).  Because 
the  provisions  of  proposed  1 1910.268(d) 
*ddnf  aspects  of  utility  work  that  are 
not  necessarily  unique  to  the  electric 
utility  industry,  it  may  be  desirsble  to 
cover  lockout  and  tagging  of  hazardous 
energy  source*  (other  than  electric 
power  transmission  and  distribution 
lines  and  equipment)  under  OSHA's 
generic  lockout  standard.  In  fact, 
installations  that  are  not  within  the 
scope  cjf  this  standard  would  be  covered 
by  the  generic  standard.  OSHA  requests 
public  comment  on  whether  the  hazards 
addressed  in  proposed  i  1910.28e(d) 
would  be  more  appropriately  covered  by 
proposed  1 1910.147,  the  generic  lockout 
and  tagging  standard. 

OSHA  will  take  all  comments,  data, 
and  testimony  received  in  response  to 
both  the  generic  lockout/tagout  proposal 


and  this  proposal  into  consideration  in 
the  development  of  a  final  rule  for 
electric  power  generation,  transmission. 
and  distribution.  If  it  is  determined  that 
this  final  standard  will  contain  lockout 
and  tagging  provisions,  these 
requirements  will  be  the  same  as  those 
in  the  final  generic  lockout/tagout 
standard,  except  as  necessary  to 
provide  for  unique  situations  in  electric 
power  generation  woriL 

Paragraph  (dKl)  would  limit  the 
application  of  die  provisions  of 
paragraph  (d)  to  die  control  of  eneigy 
sources  in  installations  for  the  purpose 
of  electric  power  generation,  including 
related  equipment  for  communication  or 
metering.  Procedures  for  the  control  of 
electric  eneigy  used  for  purposes  of 
transmission  and  distribution  would  be 
addressed  by  proposed  1 1910.2ee(m). 

Paragraph  (d)(2)  lists  general 
requirements.  Paragraph  (d)(2)(i)  would 
require  that  the  employer  ensnre  that  all 
potentially  hazardous  eneigy  is  isolated 
and  locked  out  or  tagged  out  or 
otherwise  disabled  fai  accordance  with 
the  provisions  of  this  standard,  before 
an  employee  perfonns  any  activity 
during  which  eneigization.  start-up.  or 
release  of  stored  energy  could  occur  and 
cause  injury. 

Paragraph  (d)(2)(ii)  would  require  diat 
a  procedure  be  developed,  documented, 
and  implemented  for  the  control  of 
potentially  hazardous  eneigy. 

Paragraph  (d)(2)(iii)  proposes 
requirements  for  the  procedure, 
including  coverage  of  the  scope, 
purpose,  responsibility,  authorization, 
rules,  and  techniques  to  apply.  This 
paragraph  also  lists  specific  minimnin 
elements  of  coverage. 

Paragraph  (d)(2)(iv)  would  require 
periodic  inspections  to  ensure  that  the 
provisions  of  the  standard  are  followed 
OSHA  requests  comments  on  whether  a 
minimum  frequency  for  such  inspections 
should  be  niedfied  in  the  standard. 

Paragraph  (d)(2)(v)  would  require  Uiat 
the  inspections  be  performed  by 
authorized  employees  and  be  designed 
to  correct  observed  deviations  or 
inadequacies. 

Paragraph  (d)(2)(vi)  would  require 
that  die  employer  certify  diat  die 
inspections  have  been  performed. 
However,  if  records  of  normal  work 
schedtde  and  operation  demonstrate 
adequate  inspection  activity,  no 
additional  certification  would  be 
required.  OSHA  invites  public  comment 
on  the  feasibility  and  adequacy  of  the 
proposed  provision. 

Paragraph  (d)(2)(vii)  would  require 
employees  to  be  trained  to  ensure  their 
understanding  of  the  procedures. 
Separate  training  provisions  are  listed 
for  authorized  employees,  affected 


employees,  and  other  employees  who 
may  have  access  to  covered  eneigy 
f  sources  or  their  controls. 

(The  terms  "authorized  employee" 
and  "affected  employee"  are  defined  in 
proposed  S  1910.269(x).  An  authorized 
employee  is  an  employee  who  has  the 
authority  and  responsibility  to  perform  a 
specific  assignment  and  who  is 
knowledgeable  in  the  construction  and 
operation  of  the  equipment  and  the 
hazards  involved.  An  affected  employee 
is  one  who  erects,  installs,  constructs, 
repairs,  adjusts,  inspects,  operates,  or 
maintains  a  process  or  equipment) 

Paragraph  (d)(2)(vlii)  would  reqoire 
annual  retraining  for  all  authorized  and 
affected  employees,  either  by  regular  on- 
the-job  work  assignments  or  by  qiedfic 
training. 

Paragrai^i  (dM2](ix)  would  require  the 
employer  to  certify  that  the  employee 
training  has  been  accomplished  and  has 
been  kept  up  to  date. 

Paragraph  (d)(3]  lists  requirements  for 
locks  and  ta^  Paragraph  (dM3Hi)  would 
require  that  locks  or  tags  or  hoih  be 
provided  by  the  employer  and  be  the 
only  authorized  devices  used  for 
lockout/tagout  of  eneigy  sources. 

Other  provisions  in  paragraph  (d)(3) 
would  require  that  lodes  and  tags  be 
capable  of  withstanding  the 
environment  to  which  they  are  exposed: 
be  standardized  in  color,  shape,  size, 
format  or  any  combination  of  these 
elements:  and  include  proviaions  for  the 
identificatioa  of  the  employees 
authorizing  the  application  of  devices  or 
applying  them.  Locks  would  be  required 
to  be  of  such  key  code  complexity  that 
removal  by  any  means  other  than  the 
regular  key  would  require  excessive 
force  or  unusual  techniques.  Tags  and 
their  attachment  mechanisms  would  be 
required  to  be  of  such  design  that  the 
possibility  of  accidental  removal  is 
minimized.  Specific  requirements  for 
information  to  be  placed  on  tags  are 
contained  in  S  1910.145,  OSHA's  general 
tag  requirements. 

Paragraph  (d)(4)  lists  requirements  for 
energy  isolating  devices.  Paragraph 
(d)(4)(i]  would  require  each  device  to  be 
labeled  or  marked  to  indicate  its 
purpose,  unless  it  is  located  and 
arranged  so  its  purpose  is  evident  and 
paragraph  (d)(4)(ii)  would  require  that 
the  devices  be  operated  only  by 
authorized  persons  or  under  their  direct 
supervision. 

Paragraph  (d](5]  lists  requirements 
regard^  notification  to  affected 
employees  of  the  application  and 
removal  of  lockout/tagout  controls 
when  the  controls  direcdy  affect  the 
employees'  work  activities.  Paragraphs 
(d)(5)  (i),  (ii).  and  (ill),  respectively, 
would  require  that  notification  be  made 


by  the  employer  or  an  authorized 
employee,  before  the  application  of 
lockout/tagout  controls,  and  before  the 
removal  of  lockout/tagout  controls. 

Paragraph  (d)(6)  lists  requirements  for 
lockout/tagout  application.  Paragraphs 
(d)(6)  (i).  (ii),  and  (iii),  respectively, 
would  require  that  the  pertinent 
operating  controls  be  turned  off  or  to 
neutral  position  by  designated 
'  employees,  that  the  energy  isolating 
devices  be  operated  so  as  to  isolate  the 
equipment  or  process  from  energy 
sources,  and  that  a  lock  or  tag  or  both 
be  applied  taeadi  energy  isolating 
device  by  an  authorized  employee. 

Paragraph  (d)(6)(iv)  would  require 
that  lodes  be  attached  in  such  a  manner 
as  to  hold  die  eneigy  isolating  devices  in 
a  safe  position  or  that  tags  be  attached 
in  such  a  manner  as  to  inhibit  operation 
of  the  eneigy  isolating  devices.  Tags 
would  be  required  to  be  attached  to  the 
energy  isolating  device  unless  the 
installation  predndes  such  attachment 
in  which  case  the  tags  would  be 
required  to  be  located  so  as  to  be 
immediately  obvious  to  anyone 
attempting  to  operate  the  eneigy 
isolating  devices. 

Paragraph  (d)(6)(v)  would  require  that 
following  the  appUcation  of  locks  or  tags 
or  both  to  eneigy  isolating  devices,  all 
potentially  hazardous  stored  or  residual 
eneigy  be  detected  and  be  relieved, 
disconnected,  or  restrained  so  as  to  be 
rendered  safe. 

Paragraph  (d)(6)(vi)  would  require,  if 
there  is  a  possibility  of  reaccumulation 
of  stored  energy  to  a  hazardous  level 
that  verification  of  isolation  be 
continued  until  the  work  is  completed  or 
until  there  is  no  longer  a  possibility  of 
such  accumulation. 

Paragraph  (d)(6)(vii)  would  require 
that  an  authorized  employee  take  steps 
to  verify  that  isolation  and  deeneigizing 
of  locked  out  or  tagged  out  equipment  or 
processes  has  been  accomplished  before 
work  is  started  on  the  equipment  or 
processes.  U  direct  contact  is  to  be  made 
with  a  normally  energized  part  during 
the  woik.  a  test  would  be  required  to  l>e 
performed  to  ensure  that  the  parts  are 
deeneigized 

Paragraph  (d)(6)(viii)  would  require 
the  verification  action  to  ensure  that 
affixing  locks  or  tags  or  both  to  the 
eneigy  isolating  devices  has  positioned 
or  located  the  devices  so  that  the 
equipment  or  process  has  been  isolated 
and  deenergized  effectively  and  so  that 
any  stored  energy  has  been  rendered 
safe. 

The  steps  of  the  procedure  proposed 
under  paragraphs  (d)(6)  (vii)  and  (viii) 
may  involve  a  deliberate  attempt  to 
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•lart  up  Muipmenl  which  should  not  b« 
eapabi*  of  sctivstion  b«c«us«  of  ths 
spplicatlon  of  control  procedures.  These 
provisions  sre  Intended  to  sssurs  the 
employee  that  energy  from  the  main 
power  source  has  been  dfKtlveiy 
isolated  and  blocked  aad  Awt  Infury 
could  nut  result  from  inadvertent 
activation  of  the  operating  controls. 
Another  means  of  testing  the  equipment 
or  process  is  by  the  use  of  appropriate 
teit  Instrumentation.  This  method  would 
be  appropriate  for  use  in  caMS  involving 
elecliic  rircuits  and  equipment,  for 
example,  where  verification  of  isolation 
could  be  accomplished  by  determining 
the  mldtive  energy  level  readings 
Involved  by  using  a  voltmeter.  Similar 
tc<it  equipment  could  be  applied  to  other 
energy  types  and  sources. 

OSH,\  also  considers  the  use  of 
inspection  procedures  to  be  of  critical 
importance  throughout  the  lockout/ 
t<igout  control  process.  Visual  inspection 
can  connrm  that  •witches,  valves,  and 
breakers  have  been  properly  moved  to 
and  secured  in  the  "ofT*  or  "safe" 
position  Observing  the  position  of  the 
main  electric  power  disconnect  switch 
can,  for  example,  confirm  thst  the 
switch  is  either  In  the  "ofT'  (open)  or 
"on"  (closed)  position.  Visual  inspection 
can  also  verify  whether  or  not  locks  and 
other  protective  devices  have  been 
appllMi  to  the  conliol  points  in  a  manner 
that  would  lapede  die  unsafe  movement 
of  the  switches  or  valves.  Finally,  en 
Inspection  can  be  used  to  verify  that 
isoUtloa  has  taken  place  by  a 
determination  that  all  motion  has 
stopped  and  that  aU  coasting  parts  such 
M  flywheels,  grinding  wheels,  and  saw 
blades  have  come  to  rest. 

Paragraph  (d)(7)  lists  the  requirements 
for  releaae  from  lockout/tagouL 
Paragraphs  (dM7)  (i)  and  (U). 
reapectlvcly,  would  require  that  an 
authorised  employee  first  make  a  vlaual 
Inapectlon  of  the  work  area  to  determine 
that  all  nonesaentlal  items  have  been 
removed,  that  all  components  are 
operationally  intact,  and  that  no 
Inadvertent  equipment  start-up  will 
result  and  then  verify  that  employees 
•re  In  the  clear,  before  energy  is 
restored  to  the  equipment  or  process. 

It  cannot  be  overemphasized  that 
employees  performing  tasks  on 
daenergized  equipment  may  be  expoeed 
to  hazards  involving  serious  Injury  or 
death  If  the  status  of  lockout/tagout 
control  conditions  can  be  changed 
without  their  knowledge.  For  this 
reasoo.  06HA  is  proposing  in  paragraph 
(d)(7)(lU)  that  as  a  general  rule,  locks 
and  tags  be  removed  by  the  employees 
who  applied  them.  An  exception  is 
provided  for  two  types  of  situations  in 


which  the  device  may  be  removed  under 
the  direction  of  an  authorized  employee 
using  specific  procedures.  Paragraph 
(d)(7)(iiiKA).  as  proposed,  permits  the 
use  of  the  exception  when  the  employee 
who  spplied  the  lock  or  tag  is  not 
available  to  remove  it.  This  provision  is 
Intended  to  cover  situations  such  as 
those  that  might  arise  from  the  sudden 
sickness  or  injury  of  an  employee  or 
other  emergency  conditions.  Proposed 
paragraph  (d)(7)(ili)(B)  would  permit  use 
of  the  exception  for  unique  operating 
activities  Involving  complex  systems,  if 
the  employer  could  demonstrate  that  it 
is  not  faaaible  to  have  the  device 
removed  by  the  employee  who  applied 
it. 

Paragraph  (d)(8)  liats  requirements  for 
•pedal  lockout/tagout  situations. 
Pftragreph  (dKSHi)  would  require  that  if 
there  Is  a  need  for  testing  or  positioning 
of  the  equipment  or  process  after  the 
energy  isolating  devices  are  locked  or 
tagged,  the  following  actioru  be  taken  in 
sequence:  Clear  the  equipment  or 
process  of  tools  and  materials:  clear  the 
employees  from  the  equipment  or 
process  area:  clear  the  controls  of  locks 
and  tags  sccording  to  the  established 
procedure:  energize  and  proceed  with 
the  testing  or  positioning:  deenergtze  all 
systems;  and  reapply  energy  control 
measures  to  continue  the  work. 

Paragraph  (d)(8)(ii)  would  require  that, 
when  group  locks  or  tags  are  used,  the 
procedures  must  sfford  affected 
employees  protection  equivalent  to  that 
providtsd  bv  personal  locka  or  tags. 

Paragraph  (d)(8)(lii)  would  require 
that  specific  procedures  be  Implemented 
to  provide  for  continuity  of  lockout/ 
tagout  protection  during  shift  or 
employee  changea. 

Paragraph  (d)(8)((iv)  would  require  the 
employer  to  ensure  that  contractors  and 
their  employees  follow  the  lockout/ 
tagout  procedures  in  place  at  the  work 
site.  If  the  contractor  does  not  provide 
qualified  persons  who  have  been  trained 
properly  in  the  procedures  In  use,  the 
employer  would  be  required  to  provide  a 
Qualified  employee  to  operate  or  direct 
the  operation  of  the  energy  Isolating 
devices  and  installation  of  the  locks  and 
tags. 

Paragraph  (e) 

Paragraph  (e)  proposes  requirements 
for  entry  Into  and  work  In  enclosed 
spacea.  An  "enclosed  space"  Is  defined 
to  be  a  space  that  has  s  limited  means 
of  entry  or  egress,  that  Is  designed  for 
periodic  entry  by  employees  under 
normal  operating  conditions,  and  that  is 
not  expected  to  contain  a  hazardous 
atmosphere,  but  may  contain  one  under 
unuaual  conditions.  In  this  paragraph. 
OSHA  intends  to  cover  only  the  types  of 


enclosed  spaces  that  are  routinely 
entered  by  employees  engaged  in 
electric  power  generation,  transmission, 
and  distribution  work  and  are  unique  to 
underground  utility  work.  Such  locationa 
Include  manholes  and  vaults  that 
provide  employees  access  to  electric 
generation,  transmission,  and 
distribution  equipment.  This  paragraph 
does  not  address  other  types  of  confined 
spaces,  such  as  boilers,  tanks  and  coal 
bunkers,  that  are  common  to  other 
Industries  as  well  These  locations  will 
be  sddressed  in  OSHA's  generic 
confined  spaces  standard,  which  is 
currently  being  developed  for  general 
industry. 

Electric  utility  companies  have  an 
estimated  14,350  employees  engaged  in 
underground  traiumission  and 
distiibution  work  (where  most  of  the 
work  covered  by  paragraph  (e)  occurs).* 
Underground  repair  crews,  in  which 
these  employees  work,  can  typically 
expect  to  enter  a  manhole  once  or  twice 
a  day.*  The  enclosed  space  entry 
procedure  addressed  by  the  proposal  is 
a  day-to-day  part  of  the  routine  of  these 
workers.  This  type  of  work  is  unique  to 
underground  utilities  (such  as  electric, 
telephone,  and  gas  utilities),  and  the 
hazards  presented  by  these  spaces  are 
widely  recognized  by  these  industries 
and  their  workers.  Practices  in  use  in 
these  industries  include  testing  for  the 
presence  of  flammable  gases  and 
vapors,  testing  for  oxygen  deficiency, 
ventilation  of  the  enclosed  space, 
controls  on  the  use  of  open  flames,  and 
the  use  of  an  attendant  outside  the 
space.  ExlsHng  1 1910.288(o)  seta  forth 
regulations  addressing  these  areas  in  the 
telecommunications  industry,  which 
exposes  its  employees  to  the  same  non- 
electrical hazards  as  the  electric  utility 
Industry.  Consistent  with  these  Indus^- 
spedflc  regulations,  OSHA  has  decided 
to  propose  separate  requirements  in  this 
standard  for  employee  entry  into 
enclosed  spaces  that  are  unique  to  the 
performance  of  electric  power 
generation,  transmission,  and 
distribution  work.  However,  other  types 
of  enclosed  and  confined  spaces  (such 
as  boilers  and  tanks)  are  not  addressed 
in  this  proposal,  but  will  be  addressed  in 
the  forUicoming  generic  confined  spaces 
standard. 

As  the  non-electrical  hazards  found  in 
manholes,  underground  vaults,  and 
similar  endoaed  spaces  are  the  same  in 
both  telecommunicatiooa  work  and 
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electric  power  generation,  transmission, 
and  distribution  work,  requirements 
relating  to  these  hazards  should  be 
similar.  (In  )oint-use  manholes,  where 
both  telecommunications  and  electric 
distribution  equipment  are  present, 
telecommunicatiooa  employees  and 
electric  utility  employees  have  to  work 
in  the  same  manholee— though  not 
necessarily  at  the  same  time.)  Therefore, 
the  provisions  in  proposed  f  1910269(0) 
are  based,  in  large  part,  on  die 
requirements  of  existing  1 1910288(0) 
relating  to  telecommunications  w(Hi(  on 
underyound  installations.  In  carrying 
them  over  to  this  proposal.  OSHA  has 
modified  and  added  to  the  existing 
telecommunications  regulations.  The 
Agency  has  also  drawn  from  provisions 
in  ANSI  C2  and  die  EEI/IBEW  draft  diet 
relate  to  endosed  space  hazards. 

The  introduction  to  paragraph  (e)  sets 
forth  the  scope  of  the  endosed  space 
provisions.  As  previously  noted, 
endosed  spaces  are  defined  as  spaces 
that  have  limited  meana  of  entry  or 
egress,  that  are  designed  for  periodic 
entry  by  employees  under  normal 
operating  conditions,  and  that  are  not 
expected  to  contain  hazardous 
atmospheres  but  may  contain  them 
under  unusual  conditions.  These  spaces 
indude  manholes  and  unvented  vaulta. 
(The  ventilation  in  vented  vaults 
prevents  a  hazardoua  atmosphere  from 
accumulating,  ao  vented  vaults  are  not 
covered.)  OSHA  requests  information 
on  other  types  of  endosed  spaces  that 
would  or  should  be  addressed  by 
paragraph  (e)  of  the  standard. 

Paragraph  (e)(1)  proposes  the  general 
requirement  that  employers  ensure  the 
use  of  safe  wori(  practices  by  their 
employees.  (Training  in  these  practices 
would  be  required  by  proposed 
S  1910289(a)  (2).)  The  safe  worii 
practices  include  procedures  for 
complying  with  tbie  specific  regulations 
contained  in  paragrapha  (e)(2)  through 
(e)(12). 

Some  conditiona  within  an  endosed 
space,  such  as  high  temperature  and 
high  pressure,  make  it  hazardous  to 
remove  any  cover  fitim  the  space.  For 
example,  if  high  pressure  is  present 
within  the  space,  the  cover  could  be    ' 
blown  ofi  in  the  process  of  removing  it. 
To  protect  employees  from  such 
hazards,  paragraph  (e)(2)  would  require 
a  determination  of  whether  or  not  it  is 
safe  to  remove  the  cover.  This 
determination  should  take  the  form  of  a 
quick  check  of  the  conditions  expected 
to  be  In  the  endosed  space.  The  cover 
should  be  checked  to  see  if  it  is  hot  and, 
if  it  is  fastened  in  place,  should  be 
loosened  gradually  to  release  any 
residual  pressure.  An  evaluation  should 


also  be  made  of  whether  conditions  at 
the  site  could  cause  a  hazardous 
atmosfrime  to  accumulate  in  the  space. 
Any  conditions  making  it  unsafe  for 
employees  to  remove  die  cover  would 
be  required  to  be  eliminated  (Le., 
reduced  to  the  extent  that  it  is  no  longer 
unsafe). 

Paragraph  (eM3)  would  require  that 
openings  to  enclosed  spaces  be  guarded 
to  protect  employees  from  falling  into 
the  space  and  to  protect  employees  in 
the  endosed  space  from  being  injured 
by  objects  entering  the  space,  lite  guard 
could  be  in  the  form  of  a  railing,  a 
temporary  cover,  or  any  other  temporary 
barrier  that  provides  the  required 
protection.  This  provision  was  taken 
from  existing  i  1910288(o)(l)(i),  which 
sets  forth  the  equivalent  requirement  for 
underground  telecommunications  y/otk. 

Paragraph  (e)(4)  proposes  to  prohibit 
employees  from  entering  endosed 
spaces  that  contain  a  hazardous 
atmosphere.  Once  the  hazardous 
atmosphere  is  removed-(e.g.,  by 
ventilating  the  endosed  space)  or  if 
protection  is  provided  te.g.,  through  the 
use  of  a  respirator  for  a  toxic 
atmosphere),  employees  would  be 
allowed  to  enter. 

Paragraph  (e)(5)  addresses  the  use  of 
an  attendant  outside  the  endosed  space 
to  provide  assistance  in  an  emergency. 
An  attendant  would  be  required  any 
time  there  is  reason  to  believe  that  a 
hazard  exists  because  of  traffic  patterns 
near  the  opening  or  if  a  hazard  exists 
within  the  space.  For  example,  a 
manhole  diat  is  subject  to  uncontrolled 
flooding  would  require  an  attendant 
The  purpose  of  the  attendant  would  be 
to  provide  assistance  in  an  emergency; 
however,  he  or  she  would  not  be 
precluded  horn  performing  other  duties 
outside  the  endosed  space,  as  long  as 
those  duties  do  not  interfere  with  the 
person's  function  as  an  attendant  The 
provisions  of  paragraph  (e)(5)  are  based 
on  existing  §  1910.268(o)(l)(ii).  (See  also 
proposed  paragraph  (t)(3)  for 
requirements  addressing  the  need  for 
attendants  outside  underground 
installations  containing  eneigized 
electric  equipment) 

Paragraph  (e)(6)  would  require  test 
instruments  used  to  monitor 
atmospheres  in  enclosed  spaces  to  be 
kept  in  calibration.  This  would  ensure 
that  test  measurements  are  accurate  so 
that  hazardous  conditions  will  not  be 
overlooked.  OSHA  requests  public 
comment  on  whether  a  specific  level  of 
accuracy  (e.g.,  plus  or  minus  10  percent) 
should  be  required  in  this  provision. 

Because  of  the  lack  of  adequate 
ventilation,  endosed  spaces  can 
accumulate  hazardous  concentrations  of 


flammable  gases  and  vapors,  or  an 
oxygen  deficient  atmosphere  could 
develop.  It  is  important  to  keep 
concentrations  of  oxygen  and  flammable 
gases  and  vapors  at  safe  levels; 
otherwise,  an  explosion  could  occur 
while  the  employees  are  in  the  space,  or 
an  oxygen  defidency  could  lead  to  the 
suffocation  of  an  employee.  Toward 
these  ends,  paragrafriis  (e)(7).  (eK8). 
(eM9).  (e}(10).  and  (e)(ll)  address  die 
testing  of  the  atmosphere  in  the  space 
and  ventilation  of  the  space. 

Paragrairfi  (e)(7)  would  require  the 
internal  atmoephere  of  the  endosed 
space  to  be  tested  for  fiammable  gases 
and  vap<ws.  The  results  of  the  test  would 
have  to  indicate  that  the  atmosphere  is 
safe  before  employees  could  enter.  So 
that  the  results  are  accurate  and 
relevant  to  the  atmosphere  in  the  space 
at  the  time  of  employee  entry,  testing 
would  be  required  to  be  performed  %vith 
a  direct  reading  meter  or  similar 
instrument  Test  equipment  that  samples 
the  atmosphere  so  diat  the  samples  can 
be  forwarded  to  a  laboratory  for 
analysis  would  not  meet  the 
requirements  proposed  in  paragraph 
(e)(7). 

Paragraph  (e)(8)  proposes  an 
equivalent  requirement  fm  testing  the 
concentration  of  oxygen  in  the 
atmosi^ere  in  an  endosed  space. 
However,  continuous  forced  air 
ventilation  is  permitted  as  an  alternative 
to  testing.  Sudi  ventilation  would  ensure 
that  there  would  be  suffident  oxygen  in 
the  manhole.  (See  also  proposed 
paragraph  (e)(10)  for  requirements 
relating  to  the  length  of  time  ventilation 
must  be  provided  before  employees  are 
allowed  to  enter  the  manhole.) 

If  fiammable  gases  or  vapors  are 
detected  or  if  an  oxygen  defidency  is 
found,  paragraph  (e)(9)  would  require 
the  employer  to  provide  forced  air 
ventilation  to  assure  safe  levels  of 
oxygen  and  to  prevent  a  hazardous 
concentration  of  flammable  gases  or 
vapors  (one  which  exceeds  10  percent  of 
the  lower  explosive  limit)  fiom 
accumulating.  As  an  alternative,  the 
employer  could  use  a  continuous 
monitoring  program  that  ensures  that  no 
hazardous  atmosphere  develops  and  no 
increase  in  flammable  gas  or  vapor 
concentration  occurs. 

The  provisions  of  paragraphs  (e)(7), 
(e)(8),  and  (e)(9)  are  based  on  the 
requirements  contained  in  existing 
§  1910.268(o)(2)  and  on  ANSI  C2-1987, 
Section  426B. 

Paragraph  (e)(10)  proposes  specific 
requirements  for  the  ventilation  of 
endosed  spaces.  When  forced  air 
ventilation  is  used,  it  would  be  required 
to  be  maintained  for  a  period  of  time 
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lonfl  •nougb  to  pan*  Um  atmoaphtra 
within  the  ipao*  of  haxardous  amounts 
of  flammabl*  gaaas  and  vapors  and  long 
•noogh  to  supply  an  adaquata 
oonosntration  of  oxygen.  Afltr  tha 
ventilatian  haa  baan  raalntainad  tot  this 
amount  of  tima.  amployaas  can  than 
safely  enter  tha  space.  06HA  requests 
public  comment  on  whether  the  Agency 
should  specify  what  number  of  air 
changae  of  the  atmosphere  within  tha 
endoeed  space  should  be  required 
before  employees  are  allowed  to  enter. 

Paragraph  (aMlO)  would  also  require 
the  air  provided  by  the  ventilating 
equipment  to  be  directed  at  the  area 
within  the  enclosed  space  where 
employees  are  at  work.  The  forced  air 
ventilation  would  be  required  to  be 
maintained  the  entire  time  the 
employees  are  present  within  the  space. 
These  provisions  ensure  that  a 
haiardous  atmosphere  does  not  reoccur 
where  employees  are  working. 

In  order  to  ensure  that  the  air  supplied 
by  the  ventilating  equipment  will 
provide  a  safe  atmosphere,  paragraph 
(e)(ll)  would  require  the  air  aupply  to  be 
from  a  clean  source  and  would  prohibit 
it  from  increasing  the  hazards  in  the 
enclosed  space.  For  example, 
positioning  the  air  intake  for  the 
ventilating  equipment  near  the  exhaust 
from  s  gasoline  or  dieael  engine  would 
contaminate  the  atmosphere  in  the 
enclosed  space.  This  practice  would  not 
be  allowed  under  the  proposal 

Tha  use  of  open  flames  in  enclosed 
spaces  is  safe  only  when  nammable 
gases  or  vapors  are  not  present  in 
haxardous  quantities.  For  this  reason, 
paragraph  (e)(12)  would  require 
additional  testing  for  flaounable  sases 
and  vapors  if  open  flames  are  to  be  used 
in  enclosed  spaces.  The  tests  must  be 
performed  immediately  before  the  open 
name  device  is  uaed  and  at  least  once 
per  hour  while  the  device  is  in  use. 
OSHA  requests  comments  on  whether 
the  frequency  of  testing  is  appropriate  or 
whether  the  frequency  should  be 
Increesed  or  decreased.  Tills 
requirement  is  based  on  existing 

I  i9io.2ea(o)(SHi). 

Paragraph  (f) 

Paragraph  (f)  of  proposed  1 1910.200 
addressee  traneUng  and  excavating 
operations.  This  paragraph  simply 
refer sacas  the  appropriate  existing 
regulations  in  the  Constnictiaa 
Standarda  (Part  1926)  partainii^  to 
trenddag  and  ehortog.  which  era 
conUinad  in  29  CFR  Part  1920,  Subpart 
P.  Since  tranohtaig  work  and  excavating 
work  are  typically  considered 
constructloa  oparatioas  and  steoa 
constractton  ragirfatfans  dealing  with 
the  hasards  lavoiead  already  axlet, 


OSHA  considered  it  appropriate  to  refer 
to  the  construction  requiienents 
directly.  This  would  ensare  that  the 
regulations  are  the  same  whether  or  not 
the  work  is  "constraction  work"  as 
defined  in  1 191012.  ss  the  hazards 
involved  ere  common  to  all  types  of 
trenching  and  excavating  operations. 
Employers  covered  by  this  proposal 
should  alreadv  be  familiar  with  theee 
requirements  because  they  frequently 
perfoni  the  type  of  work  covered  under 
Subpart  V  of  Part  1928  (which  contains  a 
similar  reference  tai  i  ig2&86e(cX2)). 
OSHA  has  proposed,  in  a  separate 
rulamsHng  project  to  revise  the 
regulations  contained  in  Subpart  P  of 
Part  laZA.  This  proposal  waa  published 
on  April  16. 1067  (52  FR  12286). 
Oparatioas  covered  by  proposed 
1 1910.280  arould  be  required  to  follow 
whatever  is  promulgated  as  a  final 
standard  under  the  Constructloa 
Standards  rulemaking. 

Paragraph  (g) 

Paragraph  (g)  of  proposed  1 1910.280 
proposes  requirements  for  personal 
protective  equipment  (PPE).  which 
includes  ejw  and  face  protection, 
respiratory  protection,  head  protection, 
foot  protection,  protective  clothing, 
electrical  protective  equipment  and 
personal  fall  protection  equipment  In 
accordance  with  proposed  1 1910.289(a) 
(l)(iil],  proposed  paragraph  (g)(1) 
emphasizes  that  tha  requirements  of    . 
Subpart  I  of  Part  1910  apply.  It  should  be 
realized  that  OSHA  considers  PPE 
which  meets  the  requirements  of  later 
editions  of  the  American  National 
Standarda  referenced  in  Sabpart  I  to  be 
in  compliance  with  the  current 
requirements  of  this  subpart  For 
example.  Subpart  I  of  Part  1910 
referencas  Amailcan  National  Standard 
(Z88.1-1989)  for  Industrial  Heed 
Protection,  altfaou^  other  later  editions 
have  bean  published  for  head  protection 
(i.e..  ANSI  2800-1971  and  Z89.1-1961). 
OSHA  considers  equipment  meeting 
these  newer  standards  to  be  acceptable. 
Subpart  I  of  Part  1910  is  sdieduled  for 
revision,  and  the  updating  of  the  PPE 
requirements  with  the  latest  American 
National  Standards  will  be 
accomplished  at  that  time. 

Paragraph  (gX2)  of  proposed 
1 1910.289  proposes  requirements  for 
personal  frill  protection  systems 
including  fall  anast  equipment  (body 
belts  and  Ufa  Unas)  aiul  work 
positioning  eqaipment  (body  belts  and 
safety  strapa). 

In  paragraphs  (g)(2Ki)  and  (gM2)(M). 
OSHA  is  proposing  that  body  belts, 
lifelines,  and  lanyards  for  CsD  arrest 
and  body  belts  and  safisty  strapa  for 
work  positioning,  pseet  the  requirements 


of  1 1926.104  and  1 1926.950  of  this 
chapter.  Although  these  regulations  are 
contained  In  the  Construction 
Standards.  OSHA  believes  that  they 
apply  equaDy  as  weD  to  personal  fall 
protection  systems  and  to  work 
positioning  equipment  used  in  overhead 
electric  line  woric.  AdditionaUy.  body 
belts,  lifelines.  lanyards,  and  safety 
straps  used  in  overhead  line  worii  are 
currently  required  to  comply  with 
pertinent  regulations  of  Part  1926, 
including  |i  1926.104  and  1926.956, 
during  the  constnictton  of  transmission 
and  distribution  lines  and  equipment 
Since  the  same  personal  fall  protection 
systems  and  work  positioning 
equipment  are  used  during  aU  phases  of 
overhead  electric  line  worii 
(maintenance  work  and  construction 
woiii  alike),  the  proposal's  reference  to 
existing  construction  standards  is 
appropriate. 

OSHA  has  proposed,  in  a  separate 
rulemakii^  project.  Safety  Standards  for 
Fall  Protection  in  the  Construction 
Industry  (November  25. 1066,  51  FR 
42718),  to  revise  and  simplify  most  of  the 
existing  fall  protection  regulations  for 
construction,  which  are  currently 
scattered  throughout  29  CFR  Part  1926. 
and  to  consolidate  them  in  Subpart  M  of 
that  Part.  Requirements  corresponding 
to  1 1928.104  were  proposed  to  be 
placed  in  i  1926.502(d). 

OSHA  is  alao  developing  a  general 
industry  standard  for  fall  protection. 
When  this  proposal  is  published,  the 
Agency  may  wish  to  consolidate  the 
existing  general  industry  requirements 
dealing  with  this  subject. 

Paragraph  (g)(2)(iii)  of  proposed 
1 1910.289  would  require  diat  body  belts, 
safety  straps,  lanyards,  lifelines,  and 
body  hamesaes  be  bispacted  before  use 
each  day  to  determine  if  the  equipment 
is  in  safe  worlung  condition.  This 
provision  would  also  prohibit  the  use  of 
defective  equipment.  Derived  from 
section  4.2  of  American  National 
Standard  Requirements  for  Safety  Belts. 
Harnesses.  Lanyards,  Lifelines,  and 
Drop  Lines  for  Construction  and 
Industrial  Use  (ANSI  AlO.14-1975).  this 
requirement  hdps  ensure  that  the 
protective  equipment  in  use  will,  in  fact 
be  able  to  protect  employees  when 
called  upon  to  do  sa 

Paragr^h  (g)(2)(iv)  of  proposed 
i  1910.289  would  require  lifelines  to  be 
protected  against  being  cut  or  abraded 
aince  either  of  these  conditions  will 
reduce  the  strength  of  the  lifelines  and 
could  causa  tham  to  fafl  during  use. 

In  1 1910.289(gX2Mv),  OSHA  U 
proposing  requirements  covering  the  use 
of  fall  arrest  work  positioning,  and 
travri  restricting  equipment  Unless 


another  type  of  fall  protection  is 
provided,  one  of  these  systems  must  be 
used  by  employees  when  they  are 
working  at  heights  more  dian  4  feet 
(1.2  m)  above  the  ground  on  poles, 
towers,  trees,  or  structures  or  when  they 
are  working  from  vehicle-mounted 
elevating  and  roteting  work  platforms. 
The  provision  further  clarifies  that  the 
use  of  fall  protection  equipment  would 
not  be  required  whan  a  qualified 
employee  (who  meets  the  requirements 
of  proposed  %  1010.280(h)(5))  is  climbing 
>      or  changing  location  on  poles,  towers,  or 
similar  structures  which  have  steps  or 
step  bolts.  Such  step  bolts  ot  ladders 
must  meet  the  design  requirements 
proposed  in  1 1910.260.  as  well  as  the 
applicable  requirements  in  Subpart  O 
for  fixed  ladders.  However.  OSHA  is 
proposing  that  fall  protection  equipment 
(safety  straps)  be  used  by  employees 
climbing  word  poles  not  conteining  step 
bolts  except  when  climbing  around 
obstructions,  such  as  crossarms.  pins,  or 
braces.  This  paragraph  is  proposed  to 
clarify  when  the  use  of  personal  fall 
protection  is  required  and  when 
exceptions  to  its  use  are  permitted. 

The  current  OSHA 
telecommunications  standard,  in 
1 1910.26B(g)(l),  requires  the  use  of 
personal  fall  protection  equipment  when 
woric  is  performed  at  heists  more  than 
4  feet  (1.2  m)  above  the  ground.  The 
existing  standards  in  Subpart  D  of  Part 
1910  also  require  fall  protection  (usually 
in  the  form  of  guard  rails)  for  situations 
where  employees  are  exposed  to  falls  of 
more  than  4  feet  (1.2  m),  but  EEI  and 
IBEW  have  asserted  that  there  are 
problems  with  the  use  of  personal  fall 
protection  equipment  at  heists  of  less 
than  10  feet  (3.1  m).  For  example,  it  was 
claimed  that  it  is  not  always  possible, 
under  some  conditions,  for  the  worker  to 
tie  off  in  a  manner  whereby  he  or  she 
will  not  contect  the  ground  (or  a  lower 
level)  during  the  arrest  of  a  fall. 
However,  because  the  infeasibility  of 
using  fall  protection  at  the  lower  level 
was  not  proven.  OSHA  is  proposing  to 
retain  the  4-foot  (1.2  m)  requirement  but 
is  requesting  comments  on  unique 
situations  in  personal  fall  protection  for 
electric  utilities. 

Paragraph  (g)(2)(vi)  of  proposed 
i  1910^:69  would  require  that  when 
stopping  or  preventing  a  fall  fall  arrest 
systems  not  produce  an  arresting  force 
on  an  employee  of  more  than  ten  times 
the  employee's  weight  or  1800  pounds  (6 
kN).  whichever  is  lower.  Based  on 
section  3.3.5  of  ANSI  AlO.14-1975.  and  a 
National  Bureau  of  Standards  report  A 
Study  of  Personal  Fall-Safety 
Equipment,  (NBS IR  76-1146).  as  well  as 
other  Uterature  on  fall  arrest  forces,  this 


requirement  is  intended  to  minimize 
injury  to  an  employee  in  the  event  of  a 
falL  (This  requirement  as  well  as  others 
in  paragraph  (g)(2)  of  proposed 
1 1910.289.  was  contained  in  Appendix 
D  of  OSHA's  proposed  rulemaking  for 
powered  platforms,  f  1910.66.  published 
on  January  22. 1965  (50  FR  2890).) 

Paragraph  (g)(2Kvii)  of  proposed 
i  1910.269  would  require  that  when 
vertical  lifelines  or  droplines  are  used, 
not  more  than  one  employee  be  atteched 
to  any  one  lifeline.  This  limitetion 
(based  on  section  3.2.6  of  ANSI  A10.14- 
1975)  recognizes  that  it  is  hiherently 
unsafe  to  use  a  single  vertical  lifeline  to 
tie  off  two  or  more  employees 
performing  separate  tesks.  Movement  by 
one  employee  could  cause  the  lifeline  to 
be  pulled  to  one  side.  This  could,  in  turn, 
cause  the  other  employee  to  lose 
balance.  Therefore,  if  one  employee  did 
fall  movement  of  the  lifeline  during  the 
arrest  of  the  fall  would  very  likely  cause 
other  employees  connected  to  the 
lifeline  to  frill 

In  paragraphs  (g)(2)(viii)  and  (g)(2)(ix). 
OSHA  is  proposing  that  snaphooks  not 
be  connected  to  loops  in  webbing 
lanyards  or  to  each  other.  This  provision 
would  prohibit  two  methods  of 
attechment  which  are  considered  imsafe 
because  snaphooks  could  accidentally 
disengage  during  use.  These  provisions 
are  based  on  sections  3.2.5  and  3.2.3.2  of 
ANSI  Aiai4-1975.  respectively. 

Paragraph  (h) 

Paragraph  (h)  of  proposed  { 1910.269 
addresses  laddos.  platforms,  stepbolts, 
and  manhole  steps.  Paragraph  (h)(1) 
emphasizes  that  the  requirements  for 
ladders  in  Subpart  D  of  Part  1910  would 
continue  to  apply. 

Paragraph  (h)(2)  proposes 
requirements  for  special  ladders  and 
platforms  used  for  electrical  work. 
Because  of  the  nature  of  overhead  line 
woric  and  the  limitations  of  structures 
available  for  ladder  support  OSHA 
proposes  that  §S  1910.25(d)(2)(i). 
1910.25(d)(2)(iii).  and  1910.26(c)(3)(iii). 
which  deal  with  ladder  support  and 
placement  not  apply  to  portable  hook 
ladders  and  other  special  ladders  used 
on  structures  or  on  overhead  lines.  To 
provide  employees  with  protection 
which  approximates  that  afforded  by 
the  "exempted"  Subpart  D  provisions, 
proposed  paragraphs  (h)(2)(i)  through 
(h)(2)(iv)  would  apply  to  these  special 
types  of  ladders.  These  same  paragraphs 
would  also  apply  to  platforms  designed 
for  and  used  in  this  type  of  work.  "Ilie 
proposed  requirements  set  forth  the 
need  to  secure  the  special  ladders  and 
special  platforms,  specify  the  acceptable 
loads  and  proper  strength  of  this 
equipment  and  provide  that  it  be 


designed  for  the  particular  types  of 
application  for  which  it  is  used.  OSHA 
believes  that  the  proposed  alternative 
criteria  provide  for  the  safe  use  of  this 
special  equipment  however,  comments 
are  requested  on  whether  the  proposal 
provides  adequate  safety  to  employees. 

In  S  1910.280(h)(3).  OSHA  is  proposing 
that  portable  metal  and  other  portable 
conductive  ladders  not  be  used  near 
exposed  miergized  lines  or  equipment. 
This  proposed  paragraph  addresses  the 
hazard  to  employees  of  contecting 
energized  lines  and  equipment  with 
conductive  ladders.  However,  in 
specialized  high-voltage  work,  the  use  of 
nonconductive  ladders  could  present  a 
greater  hazard  to  employees  than  the 
use  of  conductive  ladders.  The 
clearances  between  live  parts  operating 
at  differing  voltages  and  between  the 
live  parts  and  grounded  surfaces  are 
large  enough  that  the  possibility  of 
accidentally  contactii^  a  live  part  with 
a  conductive  ladder  is  small.  In  such 
circumstances,  using  a  conductive 
ladder  can  minimize  the  voltage 
differences  between  objects  within  an 
employee's  reach,  reducing  the  hazard 
to  the  employee.  Therefore,  the  proposal 
would  allow  using  a  conductive  ladder  if 
the  use  of  a  nonconductive  ladder  would 
present  a  greater  hazard. 

Paragraph  (h)(4)  of  proposed 
§  1910.269  addresses  step  bolts  and 
manhole  steps.  The  existing  OSHA 
standards  do  not  specifically  address 
step  bolto  or  manhole  steps;  rather,  they 
address  fixed  ladders  which  are  not 
normally  used  in  manholes  or  on  poles. 
OSHA  proposes  that  step  bolts  and 
manhole  steps  for  general  use  meet 
paragraphs  (h)(4)(i)  through  (h)(4)(xiv) 
and  the  requirements  of  (  1910.27  for 
ladder  safety  devices.  However,  the  step 
bolts  or  manhole  steps  would  not  need 
to  be  provided  with  ladder  safety 
devices  or  equivalent  fall  protection,  if 
only  qualified  employees  (see  discussion 
of  proposed  S  1910.269(h)(5))  climb  them. 
The  requirements  of  proposed  paragraph 
(h)(4)  address  the  design,  instellation. 
maintenance,  and  strength  of  step  bolts 
and  manhole  steps.  Current  industry 
practices,  existiiig  {  1910.268(h),  and 
ASTM  C478-«2a  formed  the  basis  for 
these  requiremente.  Recognizing  the 
potential  hazards  to  employees 
associated  with  step  bolts  and  manhole 
steps  used  in  wet  damp,  or  corrosive 
atmospheres,  OSHA  solicits  public 
comment  on  the  following:  (1)  The  need 
for  separate  design  and  installation 
criteria  for  these  devices  under  such 
unique  conditions;  (2)  the  problems 
associated  with  using  the  existing  ladder 
standards  or  the  requirements  proposed 
in  i  1910.260(h)(4)  to  regulate  these 
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devices:  (3)  iii|ury  or  fatality  data 
related  to  employee  telle  from  these 
device*  due  to  inadequate  deeiyi  or 
instellatioa:  and  (4)  whether  or  not 
existing  step  bolts  and  manhole  steps 
and  their  related  standards  would 
comply  with  OSHA's  proposed 
regmatloos. 

Paragraph  (hX8)  of  proposed 
i  1910.269  seU  forth  the  requiremenU 
for  qualified  employees.  OSHA  propoees 
that  ladders  or  step  bolts  on 
triangulatioo.  telecommunication, 
electrical  power,  and  similar  towers, 
and  ladders  on  poles  and  other 
structures  (Including  stacks  and 
chimneys)  be  exempt  from  the 
requirements  in  Subpart  D  of  this  part 
for  ladder  safety  devices  and  cages  if 
only  qualified  employees  use  these 
ladders.  The  requirements  thst  sddress 
cages  and  ladder  safety  devices  ars 
presently  contained  in  1 19ia27(d)(l) 
and  (d)(5)  of  the  General  Industry 
Standards.  OSHA  is  developli^  a 
proposed  revision  of  all  of  Subpart  D  of 
Part  IBia  Bacausa  this  revision  will 
likely  result  in  a  renumbering  of  the 
refevant  sections  and  paragraphs, 
OSHA  is  proposing  in  1 1910200  to 
reference  Subpart  D  generally  rathe  than 
reference  the  specific  regulations  in 
question. 

To  be  reoogniied  as  qualified  under 
paragraph  (h)(5)  of  proposed  1 1910.280. 
an  employee  would  be  required  to  have 
successfiilly  completed  s  hands-on 
training  program  in  the  safe  climbing  of 
this  type  of  equipment  and  would  be 
required  to  have  climbing  as  one  of  his 
or  her  routine  )ob  duties.  OSHA 
recognises  that  these  ladders,  as  well  as 
most  step  bolts  and  manhole  steps,  are 
used  only  a  few  times  a  year  (or  even 
less  frequently)  and  then  normally  by 
trained  empk^ees  who  climb  such 
devices  on  a  routine  basis,  if  OSHA 
wers  to  require  compliance  wfith  the 
existing  fixed  ladder  standard  in 
Subpart  D.  it  would  impose  significant 
costs  on  employers  for  the  installation, 
maintenance,  and  inspection  of  fall 
protection  systems  that  would  seldom 
he  used  The  expoeure  of  employees 
installing  and  maintaining  this 
equipment  would  likely  exceed  the 
exposure  of  the  employees  climbing  the 
ladders  without  personal  fall  protection. 
As  an  alternative.  OSHA  believes  it 
appropriate  to  allow  qualified 
employaee  to  climb  thiese  ladders,  step 
bolts,  or  Bsanhole  steps  without  fall 
protection  under  certain  conditions,  as 
set  forth  in  proposed  paragraph  (h)(5). 
First  the  employer  would  have  to 
require  the  Mnployee  to  complete  a 
training  program  in  the  safe  climbing  of 
ladders,  step  bohs.  or  manhole  steps: 


and  second  the  exeoiptian  would  apply 
only  to  empkiyees  who  climb  on  a 
routine  basis.  Additionally,  such  an 
employee  would  not  be  permitted  to 
cany  objects  in  his  or  her  hands  while 
climbing.  Once  the  emplojree  reaches  s 
vrark  station,  the  employer  woold  be 
required  to  provide  eppropriate  fall 
protection  equipment  and  the  employee 
would  be  required  to  use  such 
protection.  OSHA  requests  comments  on 
this  aspect  of  die  propoeal  and  invites 
commenter*  to  suomit  suggested 
alternatives  or  additional  safeguards 
whkh  osay  be  i 


Paragraph  (i) 

Propoeed  1 1910.280(1)  addresses  hand 
and  portable  power  tools.  Alsa  portable 
and  vehide-flBOunted  generators 
supplying  oord-and  phig-connected 
equipment  would  be  covered  by 
proposed  1 1010.280(1). 

Electric  tools  oonnactad  by  cord  and 
plug  would  be  required  to  meet 
proposed  paragraph  (i)(2).  If  the 
equipment  is  supplied  by  the  wiring  of  s 
building  or  other  premises,  existing 
Subpart  S  of  Part  1910  would  continue  to 
apply  as  it  does  cunantly.  If  premises 
wiring  is  not  involved  (in  which  case 
Subpart  S  does  not  currently  apply), 
proposed  paranaph  (iX2M>l)  would 
require  that  thalool  friuna  be  grounded 
or  that  the  tool  be  dooMe  insulated  or 
that  the  tool  be  supplied  by  an  isolsting 
transformer  with  ungrounded  secondary. 
Any  of  these  three  methods  can  protect 
employees  from  electric  shock,  which 
could  directly  injure  the  employee  or 
which  could  cause  an  Involuntary 
reaction  leading  to  a  seoondarv  Injury. 

In  the  preproposal  stage  of  this 
document  OSHA  received  several 
comments  suggesting  that  ground-fault 
circuit  interrupter  (GFCI)  protection  be 
allowed  as  an  additional  option. 
However,  although  a  GFQ  can  prevent 
electrocutkm.  the  device  cannot  by  itself 
prevent  an  Initial  elactric  shock  to  an 
employee  beiore  tt  Interrupts  the  circuit. 
This  initial  shock  coukl  lesd  to  injury 
from  involuntary  reaction.  Therefore. 
OSHA  has  not  proposed  allowing  die 
use  of  8  GFa  sloae  to  protect 
employees  osing  cord-  and  plug- 
connected  eqnipoient 

Paragraph  (i)(3)  of  proposed  i  1910l2B0 
would  essentially  extend  the 
requirements  of  existing  1 192e40«(f)(3) 
to  electric  transmission  and  distribution 
field  operations.  The  proposal  would 
basically  require  that  portable  and 
vehicle-mounted  generators  provide  a 
means  for  grounding  cord-  and  plug- 
connected  equipment  and  would  allow 
the  frame  of  the  generator  to  serve  as 
the  grounding  electrode  (reference 
ground). 


Proposed  1 1910.289(1X4)  appUes  to 
pneumatic  and  hydraulic  tools.  Safe 
operating  pressuree  would  be  required 
by  paregraph  (iX4Xi)- 

If  a  pneumatic  or  hjrdraullc  tool  is 
used  where  it  mav  contact  exposed 
energized  parts,  me  tool  would  be 
required  to  have  a  nonoonductive  hose 
(paragraph  (iX4XU))-  A  pneumatic  tool 
would  also  have  to  have  an  accimiulator 
to  collect  moisture  (paragraph  (iK4)(Ui)). 
These  two  requirements  would  protect 
emplojrees  from  electric  shock  by 
restricting  carent  flow  through  hoses. 

Parayapbs  (iX4XHr)  and  (iX4Kv) 
propose  work-pracdoe  requirements  to 
protect  employees  from  the  sccidental 
release  of  pressure  and  from  injection  of 
hydraulic  oO  into  the  body.  The  first  of 
these  two  provisions  would  require  the 
release  of  pressure  before  connections 
In  the  lines  are  broken,  unless  the  quick- 
acting,  self-closing  connectors 
commonly  found  on  tools  are  used  The 
other  would  prohibit  employees  from 
attempting  to  use  their  bodies  in  order  to 
locate  or  stop  a  hydraulic  leak. 

Paragraph  (j) 

Paragraph  (j)  of  proposed  f  1910.280 
contains  reqtdrements  for  live-line  tools, 
some  of  which  are  commonly  called  'liot 
sticks."  This  type  of  tool  Is  used  by 
qualified  onployees  to  handle  energized 
conductors.  The  tool  Insulates  the 
employee  bom  the  energized  line, 
allowing  the  employee  to  safely  perform 
the  task  at  hand  For  example,  a  wire 
tong.  a  slender  insulsted  pole  with  a 
clamp  on  one  end  is  used  to  hold  a 
conductor  at  a  distance  while  work  is 
being  performed.  Common  tjrpes  of  live- 
line  tools  inchide  wire  tongs,  wire  tong 
supports,  tension  links,  and  tie  sticks. 

Paragraph  (j)(l)  proposes  that  live-line 
tools  be  designed  and  constructed  to  be 
able  to  withstand  lOaoOO  V/ft  if  made  of 
fib«glass,  75.000  V/ft  is  made  of  wood 
or  other  equivalent  tests.  Since  the 
proposed  withstand  voltages  are 
consistent  with  those  in  existing 
i  192e.961(d)  and  with  ASTM  F  711-.81. 
Standard  Spacification  for  Fiberglass- 
Reinforced  Phntic  (FRP)  Rod  and  Tube 
Used  in  Live-Line  Tools,  tools 
complying  with  standards  currently  in 
use  in  the  industry  wouki  continue  to  be 
acceptable.  Together  with  the  clearance 
distances  in  proposed  1 1910.260(1), 
paragraph  (jXl)  protects  employees  from 
electric  shock  during  use  of  these  tools. 

The  peifonnance  criteria  given  in 
proposed  paragraph  (jKl)  are  Intended 
to  be  "design  standards"  and  are  to  be 
met  at  the  time  of  manufacture.  The  test 
voltages  and  length  of  time  that  they  are 
applied  are  not  eppropriate  for  periodic 
retesting  of  the  hot  stiidu  because  the 


live-line  toob  could  sustain  damage 
during  the  test  OSHA  requests 
informadoo  on  whether  retesting  should 
be  required  what  values  of  voltage  and 
time  should  be  used  for  retests.  and 
what  period  of  time  sfaookl  be  allowed 
between  retests. 

Px^Sraph  (j)(2)  pn^ioses  the  daily 
visual  inspection  of  live-line  tools.  If  any 
contamination  or  defect  that  could  lower 
the  insulating  value  of  the  live-line  tool 
exists,  it  coukl  be  discovered  during  this 
inspection,  and  the  tool  would  have  to 
be  removed  from  service.  This 
paragraph  would  protect  employees 
from  the  failure  of  live-line  tools  during 
use. 

Paragraph  (k) 

Paragraph  (k)  proposes  requirements 
for  material  handling  and  storage,  with 
the  general  provision  that  Subpart  N  of 
Part  1910  would  continue  to  appty 
except  as  modified  in  die  paragraph. 

Paragraphs  (kNl)  and  (k)(2)  address 
the  handling  and  storage  of  materials  in 
the  vicinity  of  energized  lines  and 
exposed  parts  of  energized  equipment 
In  general  as  is  die  case  throogh  most  of 
the  General  Industry  Standards, 
material  is  not  allowed  to  be  taken  or 
stored  within  10  feet  of  the  lines  or 
exposed  parts  of  equipment  This 
distance  must  be  increased  by  4  indies 
for  every  10  kilovoHs  over  SO  kilovolts. 
For  materials  storage,  die  dearance 
distance  must  also  be  increased  to 
account  for  the  maximum  sag  and  side 
swing  of  any  conductor  and  to  account 
for  the  use  of  material  handling 
equipment  Maintaining  these 
dearances  protects  unqualified 
employees,  who  are  not  trained  in  the 
recognition  and  avoidance  of  the 
hazards  involved  from  contacting  the 
energized  lines  or  equipment  with 
materials  being  handled. 

In  recognition  d  the  need  for  certain 
emplojrees  to  approach  energized  parts 
more  closely  than  10  feet  in  order  to 
perform  their  work,  paragraphs  (k)(l)(i). 
which  addresses  materials  storage,  and 
(k)(2),  which  addresses  materials 
handling,  regulate  only  the  exposure  of 
unqualified  employees  to  the  hazards 
involved  The  storage  requirement 
proposed  in  paragraph  (k)(l)(i)  would 
not  apply  in  areas  which  are  restricted 
to  qualified  employees.  Paragraph  (k)(2) 
would  not  apply  to  qualified  workere  at 
all  because  dearance  requirements  for 
quaUfied  workers  are  contained  in 
proposed  i  1910.289(1),  which  covers 
work  on  or  near  energized  parts. 

Paragraph  (kXlXii)  proposes  that 
material  not  be  stored  in  the  working 
space  around  energized  lines  or 
equipment  (See  the  discussion  of 
paragraphs  (uHl)  and  (v)(3)  of  proposed 


§  1910.269  for  an  exfdanation  of  the 
requirements  for  access  and  working 
space.)  Storing  materials  in  this  space 
would  tempt  employees  to  wwk  on 
energized  equipment  in  cramped 
quarters  if  access  were  necessary  in  an 
emergency.  Altemativdy,  if  materials 
stored  in  the  woridng  qiace  had  to  be 
moved  so  that  adequate  room  could  be 
provided,  acddents  could  result  from 
the  movement  of  the  material 

Paragraph  (I) 

Paragraph  (1)  of  proposed  f  1910.280 
covers  the  hazards  of  working  aa  or 
near  exposed  parts  of  energized  lines  or 
equipment  Paragraph  (1)(1)  pn^ioses  to 
prohibit  unqualified  employees  from 
working  cm  exposed  live  parts  of  electric 
lines  or  equipment  Lacking  any  training 
in  the  construction  and  operaticm  of  the 
lines  and  equipment  and  in  the  electrical 
hazards  involved  these  worken  would 
likely  be  electrocuted  attempting  to 
perform  this  type  of  work  and  would 
also  expose  othen  to  injury  as  well 
Similarly,  in  areas  containing  m^gw^rded 
live  parts  energized  at  mora  than  50 
volts,  such  untrained  employees  would 
not  be  familiar  with  die  practices  that 
are  necessary  to  avoid  contact  with 
these  parts. 

However.  enq>loyees  in  training, 
under  the  direct  supervision  of  a 
qualified  employee,  would  be  permitted 
to  perform  work  on  live  parts  and  in 
areas  containing  unguarded  live  parts. 
OSHA  bdieves  that  the  dose 
supervision  of  trainees  will  reveal  errora 
"in  the  act"  before  they  cause 
acddents.  Allowing  these  woriwn  the 
experience  of  performing  tasks  under 
actual  conditions  may  also  better 
prepare  the  employees  to  work  safely. 

Paragraph  (I)(2)  of  proposed 
S  1910.260,  along  with  Tables  R-6  and 
R-7,  sets  forth  the  dearancd 
requirements  for  work  near  exposed 
energized  parts.  The  language  of  this 
paragraph  has  been  taken  from  existing 
S  ig26.950(c)(l).  Basically,  the  {m}posal 
would  require  employees  to  maintain 
the  clearances  listed  in  the  tables, 
unless  the  employee  is  insulated  from 
the  live  part  or  the  part  is  insulated  fiom 
the  employee  or  the  employee  is   ' 
insulated  fiom  all  other  conductive 
objects. 

The  first  exception  to  maintaining  the 
listed  dearance  is  that  the  employee  be 
insulated  fit>m  the  energized  part  This 
insulaticm  could  take  the  form  of  rubber 
insulating  gloves  or  rubber  insulating 
gloves  with  sleeves.  This  equipment 
protects  the  employees  from  electric 
shock  as  he  or  she  works  on  the  line  or 
equipment  Even  though  uninsulated 
parts  of  the  employee's  body  may  come 
closer  to  the  live  part  than  would 


otherwise  be  permitted  by  proposed 
Tables  R-O  or  R-7.  the  employee's  hand 
would  be  insulated  from  the  live  part 
and  the  woriung  distances  involved 
would  be  sufficient  protection  against 
arc-over.  (The  proposed  tables  indude  a 
significant  safety  factor  for  inadvertent 
movement  which  is  unnecessary  for 
employees  using  rubber  insulating 
equipment)  OSHA  does,  however, 
request  public  comment  on  whether 
rubber  insulating  sleeves  ^ould  be 
required  when  gloves  are  used  on  lines 
or  equipment  energized  at  more  than  a 
given  voltage. 

Of  course,  the  insulation  used  would 
have  to  be  designed  for  the  voltage.  (The 
proposed  revision  of  §  1910.137  gives 
use  voltages  for  electrical  protective 
equipment.)  As  a  clarification, 
paragraph  (lH2)(i)  notes  that  the 
insulation  is  ccmsidered  as  protection 
only  against  parts  upon  which  work  is 
being  performed;  the  required 
dearances  would  have  to  be  maintained 
fiom  other  exposed  energized  parts. 

Existing  {  1926.9S0(c)(l)(i),  from  which 
proposed  S  1910.2090)(2)(i)  was  taken, 
also  specifically  permits  the  employee  to 
be  guarded  from  the  live  parts. 
However,  the  introductory  language  in 
proposed  paragraph  (I)(2]  requires 
dearances  to  be  maintained  fit>m 
"exposed"  energized  parts.  Guarded  live 
parts  would  not  be  addressed  by  the 
rule.  Similarly,  redundancies  in 
paragraphs  (c)(l)(ii)  and  (iii)  of 
§  1926.950  have  not  been  carried  '^ 

forward  into  paragraphs  (I)(2){ii)  and     ^ 
(iii)  of  proposed  S  1910.269. 

As  a  second  opinion  to  maintaining 
the  dearances,  paragraph  (l)(2)(ii)  of 
proposed  \  1910.269  allows  the 
energized  part  to  be  insulated  from  the 
employee.  Such  insulation  could  be  in 
the  form  of  insulating  blankets  or  line 
hose  or  other  suitable  insulating 
equipment  Again,  the  insulation  would 
have  to  be  adequate  for  the  voltage. 

Paragraphs  (l)(2)(i)  and  (ii)  recognize 
the  protection  a^orded  to  the  employee 
by  an  insulating  barrier  between  the 
employee  and  the  energized  part  As 
long  as  the  insulation  is  appropriate  and 
is  in  good  condition,  current  will  not 
flow  through  the  worker,  and  he  or  she 
is  protected. 

Tne  third  option  (proposed  paragraph 
(I)(2}(tii}J  to  the  maintenance  of 
dearance  distances  is  to  insulate  the 
employee  bom  conductive  objects  other 
than  the  live  part  upon  which  work  is  to 
be  performed.  Much  of  the  work 
performed  under  this  option  is  called 
"live-line  bare-hand"  work.  (For  specific 
practices  for  this  type  of  woik.  see  the 
discussion  of  proposed  {  1910.289(qK3).) 
In  this  type  of  work,  the  employee  is  in 
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contact  with  the  tnwglsed  line.  Ilk*  a 
bird  on  a  wire,  but  is  not  contactlnt 
another  conductlva  object  at  a  different 
potential.  Because  there  is  no  complete 
circuit  current  cannot  flow  throuah  the 
worker,  and  he  or  she  is  protected. 

The  clearance  distances  In  Table  R-A 
are  for  AC  voltages  up  to  7S6  kilovolts, 
nondnaL  Taken  in  large  pert  from 
existing  Table  V-l  In  Part  1826.  each  of 
these  distances  provide  a  sufficient  gap 
between  the  worker  and  the  line  so  that 
current  cannot  arc  to  the  employee 
under  the  most  adverse  transient 
conditions,  plus  an  extre  amount  for 
inadvertent  movement  on  the  part  of  the 
employee.  To  make  it  clear  that  direct 
contact  with  live  parts  is  not  permitted. 
OSKA  Is  proposing  to  sdd  to  the 
distances  given  in  the  existing  standard 
an  "avoid  contact"  entry  under  the 
lowest  voltage.  Additionally,  to  make 
the  proposal  more  consistent  with  ANSI 
C2.  OSHA  it  proposing  to  adopt  a 
clearance  distance  of  2  feet  for  voltages 
between  1.1  and  IS  kilovolu.  Table  V-l 
gives  no  clearance  distances  below  2100 
volts. 

Table  R-7  applies  to  DC  voltages 
between  2S0  and  7S0  kilovolts.  nominal. 
These  distances  have  been  taken 
directly  from  Tsbel  422-3  of  ANSI  C2r- 
1884.  Since  systems  of  DC  voltages  other 
than  those  listed  sre  rare,  no  distances 
are  presented  for  them  in  the  table.  If 
further  information  is  supplied  during 
the  course  of  this  rulemaUng  supporting 
clearances  for  other  voltages,  OSHA 
will  consider  adding  them  to  the  table. 

For  the  highest  voltages,  the  two 
proposed  tables  contain  notes 
permitting  clearance  distances  smaller 
than  those  listed.  The  smaller  clearance 
must  be  st  least  the  length  of  the  line 
insulator,  and  the  smaller  clearance 
must  be  necessary  to  perform  the  work. 
In  the  existing  Construction  Standards. 
Subpart  V  uses  a  similar  note.  In 
contrast,  ANSI  C2-1964  has  separate 
tables  for  AC  voltages  of  34fi  to  765 
kilovolts.  nominal  and  for  all  DC 
voltages  of  systems  with  ■  known 
transient  overvoltage  factor.  (For  further 
information,  see  ANSI  02-1964,  Tables 
422-2  and  422-4.)  The  ANSI  C-2  tables 
use  clearances  which  increase  with 
increasing  surge  factors  and  provide  for 
greater  clearances,  in  many  cases,  than 
the  footnotes  in  OSHA's  proposed 
tables.  OSHA  requests  commenU  on 
whether  it  would  be  more  appropriate  to 
use  the  ANSI  clearances  for  the  affected 
voltages  and  whether  the  ANSI  tables 
provide  better  protection  for  employees 
than  the  OSHA  proposal. 

Paragraph  (1)(3)  of  proposed 
1 1810.266  would  require  employees  to 
position  themselves  so  that  a  shock  or 
slip  will  oot  cause  the  worker's  body  to 


move  towards  expoeed  parU  at  a 
potential  different  from  that  of  the 
employee.  Since  slips,  and  even  electric 
shocks,  are  not  entirely  preventable,  it  is 
important  for  the  employee  to  take  a 
working  position  so  that  such  an  event 
will  not  increase  the  severity  of  any 
incurred  injury.  This  proposed 
requirement  does  not  come  from  existing 
Subpart  V:  it  has  been  taken  from  ANSI 
C2-18e4.  Section  422F. 

Paragraph  (1)(4)  addresses  the 
practices  of  connecting  end 
disconnecting  lines  and  equipment 
Common  industry  practice,  as  reflected 
in  ANSI  0-1884:  Section  422G.  is  to 
make  a  connection  so  that  the  source  is 
connected  as  the  last  item  in  sequence 
and  to  break  a  connection  so  that  the 
source  is  removed  as  the  first  item  in 
sequence.  In  this  way,  conducting  wires 
and  devices  used  to  make  and  bieak  the 
connection  are  deenergized  during 
almoet  the  entire  procedure.  Since  these 
wires  and  devices  must  be  handled 
during  the  procedure,  the  proposed 
requirement  would  reduce  the  chance 
for  an  electrical  accident 

Taken  from  ANSI  C2-18e4.  Section 
42012.  proposed  1 1910.288(1  MS)  would 
prohibit  the  wearii>g  of  conductive 
articles  by  employees  working  near 
exposed  Uve  perta  of  equipment  if  these 
articles  would  increase  the  hasards 
associated  with  accidental  contact  with 
the  Uve  perts.  This  requirement  is  not 
intended  to  preclude  workers  from 
wearing  metal  rings  or  watch  bands  if 
the  work  being  performed  elreedy 
exposes  them  to  electric  shock  hazards, 
and  the  wearing  of  metal  would  not 
increase  the  hazards.  (For  example,  for 
work  performed  on  an  overhead  line,  the 
wearing  of  a  ring  does  not  increase  the 
likelihood  that  an  employee  would 
contact  the  line,  nor  would  it  increase 
the  severity  of  the  Injury  should  contact 
occur.)  However,  this  requirement 
would  protect  employees  working  on 
energiMd  circuits  with  small  clearances 
and  high  current  capacities  (such  as 
some  battery -supplied  drcuiU)  from 
severe  burn  hazards  to  which  they 
would  not  otherwise  be  exposed.  The 
proposal  would  also  protect  workers 
who  are  only  minimally  exposed  to 
shock  hazards  from  being  injured  as  a 
result  of  a  dangling  chain's  making 
contact  with  a  energized  part 

In  a  matter  related  to  the  clothing 
worn  by  electric  utility  workers,  it  has 
come  to  OSHA's  attention  that  certain 
clothing  fabrics  are  easily  ignited  and 
can  pose  severe  burn  hazards.  Since 
qualified  employees  are  commonly 
exposed  to  electric  arcs,  it  has  been 
suggested  that  clothing  made  of  these 
matarials  be  prohibited  for  exposed 
employees.  Additionally.  American 


Society  for  Testing  and  Materials 
Committee  F-18  on  Electrical  Protective 
Equipment  for  Workers  is  exploring 
poeslble  standards  for  application  to 
clothing.  However,  since  no  standards 
currency  exist  OSHA  is  requesting 
public  comment  on  the  desirability  of 
adopting  requiremenU  in  this  area  and 
on  the  oosta  and  beneflta  of  any 
suggested  provisions. 

To  protect  employees  from  contacting 
ener^zed  parts,  paragraph  (l)(e)  of 
proposed  1 1910288  would  require  fuses 
for  drcuiU  over  300  volta  to  be  installed 
and  removed  using  insulated  tools  or 
gloves.  AdditionaUy,  employees 
installing  expulsion-type  fuses  would  be 
required  to  wear  eye  protection  and 
wmdd  have  to  stand  clear  of  the  fuse's 
exhaust  path.  This  requirement  has  been 
taken  from  ANSI  C2-19e4.  Section  420a 

Paragraph  (1)(7]  explains  that  covered 
conductors  are  treated  under  the 
proposal  as  uninsulated  (See  the  /■ 

definition  of  "covered  conductor"  in 
proposed  1 1910.28e(x).)  The  covering  on 
this  type  of  wire  protecta  the  conductor 
frtMD  the  weather  but  does  not  provide 
adequate  insulating  value. 

Since  ungrounded  metal  frames  of 
equipment  can  become  energized, 
paragraph  (1X8)  of  proposed  i  1910208 
would  reqtiire  the  testing  of  these  metal 
parta  for  voltage  before  they  can  be 
treated  as  deenergized 

Paragraph  (m) 

Paragraph  (m)  of  proposed  1 1910.288 
addresses  the  deenergizing  of  electric 
transmission  and  distribution  lines  and 
equipment  for  the  protection  of 
employees.  Because  paragraph  (m) 
would  cover  this  area,  the  general 
requiremento  for  hazardous  energy 
control  in  paragraph  (d)  of  proposed 
1 1910.288  would  not  apply  to  the 
disconnection  of  transmission  and 
distribution  lines  and  equipment  from 
sources  of  electrical  energy.  In  addition 
to  setting  forth  the  application  of 
proposed  i  1910.2e8(m),  paragraph 
(m)(l)  explains  that  conductors  and 
equipment  that  have  not  been 
deeneigized  under  the  procedures  of 
either  paragraph  (d)  or  (m)  of  proposed 
1 1910288  would  have  to  be  treated  as 
energized  Therefore,  there  are  no  gaps 
in  the  coverage  of  these  two  paragraphs. 

Proposed  9  1910.260(m)(2}  outlines 
how  the  individual  provisions  in 
paragraph  (m)(3)  would  apply  under 
various  conditions.  The  entire  paragraph 
(m)(3)  would  apply  to  situations  in 
which  the  employee  must  depend  on 
others  for  deenergizing  the  circuits  or  in 
which  the  employee  must  obtain 
authorization  to  perform  the  task 
himself  of  herself.  All  of  paragraph 
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(mH3)  would  also  apply  if  a  single 
employee,  other  than  the  system 
operator,  ia  in  conqilete  control  of  the 
lines  or  equipment  and  oi  their  means  of 
disconnection.  In  this  case,  the 
.  employee  in  charge  would  be  required  to 
take  the  place  of  the  system  operator,  as 
necessary.  (The  system  operator  is  a 
■  qualified  person,  commonly  located  in  a 
control  room,  rrtho  operates  the  system 
or  hs  parts.) 

If  an  employee  is  working  aloneiand  if 
the  means  of  disconnection  are  visible 
to  the  employee,  the  only  requiremento 
of  paragraph  (m)(3)  which  would  apply 
would  be  those  directiy  pertaining  to  die 
deenergizing  and  reenergizing  of  lines 
and  equipment  Unnecessary  provisions 
for  taking  and  for  communication  with 
others  would  not  apply. 

Under  any  of  die  preceding  scenarios, 
disconnecting  means  that  are  accessible 
to  people  not  under  die  employer's 
contrci  would  be  required  to  be 
rendered  inoperable.  For  example,  a 
switch  handle  mounted  at  the  bottom  of 
a  utility  pole  that  is  not  on  the 
employer's  premises  would  have  to  be 
lodced  in  the  open  position  while  the 
overfaeed  line  was  deenergized  This 
requirement  would  prevent  a  member  of 
the  general  public  from  closing  die 
switch. 

Paragrairfi  (mX3)  of  proposed 
f  191028B  seta  forth  the  exect  procedure 
whidi  would  heve  to  be  followed  in  die 
order  presented  in  &ie  rule.  Except  as 
noted  the  propoeed  rules  are  consistent 
with  existing  f  192a,950(d)(l).  aldiot^h 
the  language  has  been  taken  in  large 
part  from  ANSI  C2-1984.  Section  423. 
OSHA  has  attempted  to  simplify  die 
language  of  the  consensus  standard  and 
to  write  the  requiremento  in 
performance-oriented  terms  whenever 
possible. 

Paragraph  (m)(3)(i),  the  first 
requirement  proposes  that  the  system 
operator  be  requested  to  deenergize  a 
particular  section  of  line  or  equipment 
In  order  for  control  to  be  maintained 
over  authority,  a  single  designated 
employee  would  be  assigned  thu  task. 
This  designated  employee  thus  becomes 
the  employee  in  charge  and  to 
responsible  for  the  clearance  for  woric 

The  second  step  (paragraph  (m)(3)(ii)) 
would  be  to  open  all  switches  throu{^ 
which  electrical  energy  could  flow  to  the 
section  of  line  or  equipment.  Also,  the 
switdies  would  be  required  to  be  tagged 
to  indicate  that  employees  are  at  work. 
This  paragraph  would  ensure  that  the 
lines  are  disconnected  from  their 
sources  of  supply  and  would  protect 
against  the  accidental  reclosing  of  the 
switches. 

Paragraph  (m)(3}(iii)  would  also 
require  the  tagging  of  automatically  and 


remotely  controlled  switches.  An 
automatically  or  remotely  contrd  switch 
would  also  have  to  be  rendered 
inoperable  if  the  design  of  the  switch 
allows  for  it  to  be  made  inoperable.  This 
provision  would  also  protect  employees 
from  the  accidental  operatimi  of 
switches.  OSHA  requesto  public 
comment  <»  whether  it  to  apimipriate  to 
require  all  new  and  replacement 
switches  that  are  to  be  automatically  or 
remotely  controlled  to  be  designed  so 
that  they  could  be  rendered  inq)erable 
and  on  whether  it  to  feasible  for  such 
switches  to  be  so  designed. 

Paragraph  (m)(3)(iv)  proposes  tiiat 
tags  prohibit  operation  of  the  switches 
to  which  they  are  attached.  "They  would 
also  be  requ^ed  to  state  that  employees 
are  at  woik.  ^ -^-^ 

After  the  previousrour  requiremento 
have  been  met  and  after  the  employee  in 
charge  of  the  woric  has  been  given  a 
clearance  by  the  system  operator,  the 
employee  in  charge  would  be  required, 
by  paragraph  (m)(3)(v).  to  test  the  lines 
or  equipment  Thu  test  would  ensure 
that  the  lines  had  in  fact  been 
deenergized  and  would  prevent 
acddento  resulting  from  someone's 
opening  die  wrong  disconnect  Extoting 
i  192O950(dKl)(iii)  permito  visual 
inspection  in  Ueu  of  tests.  However, 
because  of  die  increasing  amount  of 
cogeneration  (electric  generation  of 
power  by  customers  of  the  utility), 
which  can  unknowingly  supply  lines 
with  electricity,  a  visual  determination 
of  the  state  of  energization  is  not  always 
accurate.  OSHA  believes  it  to  important 
that  lines  and  equipment  on  which  work 
is  to  be  performed  always  be  tested  for 
an  energized  condition,  so  that 
employees  will  not  falsely  believe  that 
the  line  or  equipment  is  dead 

Paragraph  (m}{3)(vi)  proposes  the 
installation  of  the  protective  grounds 
required  by  proposed  {  1910.269(n)  at 
this  point  in  the  sequence  of  evento. 
Since  the  lines  or  eqiupment  have  been 
deenergized  and  tested  in  accordance 
with  the  previous  provisions,  it  is  now 
safe  to  install  a  protective  ground. 

After  the  six  previous  rules  have  been 
followed,  paragraph  (m)(3)(vii)  would 
permit  the  lines  or  equipment  to  be 
treated  as  deenergized. 

Paragraph  (m)(3](viii)  proposes  that 
each  independent  crew  separately 
follow  the  steps  outlined  in 
S  1910.269(m)(3)  to  ensure  that  a  group 
of  workers  does  not  make  faulty 
assumptions  about  what  steps  have 
been  or  will  be  taken  by  another  group 
to  deenergize  lines  or  equipment 

In  some  cases,  as  when  an  employee 
in  charge  has  to  leave  the  job  because  of 
illness,  it  may  be  necessary  to  transfer  a 
clearance.  Under  such  conditions. 


paragraph  (m)(3)(ix)  would  require  the 
system  operator  and  the  employees  in 
the  crew  to  be  informed  of  the  transfer. 
The  new  employee  in  charge  would  then 
be  responsible  for  the  clearance.  It  to 
important  tiiat  only  one  employee  at  a 
time  be  responsible  for  any  clearance: 
otherwise,  independent  action  by  any 
worker  coold  endanger  the  entire  crew. 

Once  work  is  cmnirieted.  die 
clearance  will  have  to  be  releaiwd  so 
that  the  lines  ot  equipment  can  be 
reenergized.  Paragraph  (mX3Hx)  covers 
thto  procedure.  To  ensure  that  it  to  safe 
to  release  the  clearance,  the  employee  m 
charge  must  (1)  Notify  wmkere  in  the 
crew  of  the  release.  (2)  determine  that 
they  are  clear  of  the  lines  and 
equipment  (3)  determine  that  grounds 
have  been  removed  and  (4)  notify  the 
system  operatw  that  the  clearance  to  to 
bereleasied. 

According  to  paragraph  (m)(3Mxi), 
action  may  be  taken  to  reenergize  the 
lines  or  equipment  onfy  after  pounds 
and  tags  have  been  removed  after  aO 
clearances  have  been  released  and 
after  all  enyiloyees  are  in  the  dear.  Thto 
protecta  employees  from  the  poesibiBfy 
that  the  line  or  equipment  could  be 
reenergized  while  emplojrees  are  still  at 
woik. 

Paragrai^  (m)(3)(xii)  proposes  that 
the  employee  releasing  the  dearanoe  be 
the  one  who  was  responsible  for 
requesting  it  Thto  rule  would  ensure 
that  any  one  dearance  is  always  under 
the  control  of  a  sin^e  employee. 

Paragraph  (n) 

Paragraph  (n)  of  proposed  {  19101268 
addresses  protective  grounding.  As 
noted  in  paragraph  (n)(l),  the  entire 
paragraph  (n)  would  apply  to  the 
grounding  of  deenergized  transmtosion 
and  dtotribution  lines  and  equipment  for 
the  purpose  of  protecting  employees. 
Sometimes,  normalfy  energized  lines 
and  equipment  which  have  been 
deenergized  to  permit  employees  to 
work  become  acddentaUy  energized  by 
contact  %vith  another  energized  circuit  or 
by  failure  of  the  dearance  system 
outiined  in  {  1910.269(m).  Grounding  is 
used  to  protect  employees  from  injury 
should  such  reenergizing  occur. 
Grounding  also  provides  protection 
against  static  charges  on  a  line  and 
induced  voltages.  (These  static  and 
induced  voltages  can  be  high  enough  to 
endanger  employees,  either  directly 
from  electric  shock  or  indirectiy  from 
involuntary  reaction.) 

AdditionaUy,  paragraph  (n)(l) 
indicates  that  paragraph  (n)(4}  would 
apply  both  to  the  grounding  of 
transmission  and  distribution  lines  and 
equipment  and  to  the  protective 
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grounding  of  nonelectrical  equipment 
•uch  ■•  aerial  lift  trucks.  Under  normal 
conditions,  luch  equipment  would  not 
be  connected  to  a  source  of  electric 
energy.  However,  to  protect  employees 
In  case  of  accidental  contact  of  the 
equipment  with  live  parts,  protective 
grounding  would  be  required  elsewhere 
In  the  proposal  (in  1 1910.2e9(q)(3)(x). 
for  example);  and.  to  ensure  this 
adequacy  of  this  grounding,  the 
provisions  of  paragraph  (n)(4)  would 
have  to  be  followed. 

The  general  requirement  proposed  in 
paragraph  (n)(2)  stales  the  conditions 
under  which  lines  and  equipment  must 
be  grounded.  Basically,  in  order  for  lines 
or  equipment  to  be  treated  as 
d— oergiaed,  they  must  be  deenergised 
ondar  paragraph  (m)  of  proposed 
1 1910.209  and  grounded.  Grounding 
could  be  omitted  only  if  the  installation 
of  a  ground  is  impracticable  or  if  the 
conditions  resulting  from  the  installation 
of  a  ground  would  introduce  more 
serious  hazards  than  work  without 
grounds.  Since  it  is  expected  that 
conditions  warranting  the  absence  of 
protective  grounds  would  be  rare. 
OSHA  invites  public  comment  on  what 
conditions  are  appropriate  for  this 
exception  and  on  whether  the  standard 
should  list  the  specific  types  of 
conditions  for  which  grounding  would 
not  be  required. 

If  grounds  are  not  installed  and  the 
lines  and  equipment  are  to  b«  treated  as 
deenergixed.  however,  additional 
precautions  would  have  to  be  observed. 
Obviously,  the  lines  and  equipment 
would  still  have  to  be  deenergixed  by 
the  procedures  of  proposed 
1 19l0.2fl9(m).  Also,  there  may  be  no 
possibility  of  contact  with  another 
source  of  voltage,  and  the  hazard  of 
Induced  voltage  may  not  be  present 
Since  these  precautions  do  not  protect 
against  the  possible  reenergizing  of  the 
lines  or  equipment,  the  lack  of  grounding 
would  be  permitted  only  in  very  limited 
circumstances,  as  mentioned  In  the 
previous  paragraph. 

Paragraph  (n)(3)  of  proposed 
1 1910.289  would  require  protective 
grounds  to  be  Installed  at  the  work 
location.  Under  moet  fault  conditions, 
this  grounding  location  minimizes  the 
voltage  to  which  the  worker  would  be 
exposed.  However,  if  It  is  not  feasible  to 
provide  a  ground  where  the  employee  Is 
working,  grounds  would  be  required  on 
both  sides  of  the  work  location.  This 
type  of  situation  could  arise  when  an 
employee  Is  working  from  an  aerial  lift 
between  two  structures  supporting  a 
transmission  or  distribution  line. 
Providing  a  personal  ground  st  the  lift 
may  not  be  tsaslbk;  and,  in  such  an 


Instance,  grounding  the  line  at  each 
adfacent  structure  would  nearly  always 
provide  the  worker  with  adequate 
protection. 

Paragraph  (n)(4)  proposes 
requirements  which  grounding 
equipment  must  meet.  So  that  the 
protective  grounding  equipment  does 
not  fail,  it  wrould  be  required  to  have  an 
ampacity  high  enough  so  that  the  fault 
current  would  be  carried  for  the  amount 
of  time  necessary  to  allow  protective 
devices  to  interrupt  the  circuit  The 
impedance  of  the  grounding  equipment 
would  be  required  to  be  low  enough  to 
ensure  the  quick  operation  of  the 
protective  devices.  Although  the 
grounding  equipment  alone  cannot 
prevent  the  worker  from  receiving  a 
perhaps  lethal  electric  shock,  these 
proposed  rules  would  help  ensure  the 
prompt  clearing  of  the  circuit  supplying 
voltage  to  the  point  where  the  employee 
is  working.  The  grounding  equipment 
would  limit  the  duration  and  reduce  the 
severity  of  any  electric  shock,  but  would 
not  Itself  prevent  shock  from  occurring. 
For  this  reason,  the  proposal  does  not 
recognize  the  use  of  protective  grounds 
as  the  sole  method  of  protection  against 
electric  shock.  Other  methods  of 
protectloa.  such  as  insulation  or 
procedures  for  the  deenergization  of 
lines  and  equipment,  are  used  in 
conjunction  with  protective  grounding  to 
protect  emplojrees  adequately. 

Paragraph  (n)(5)  of  proposed 
i  1910;.2a9  would  require  lines  and 
equipment  that  are  to  be  grounded  to  be 
tested  for  voltage.  If  a  previously 
installed  ground  is  evident  no  test  need 
be  conducted.  These  proposed 
requirements  prevent  energized 
equipment  from  being  grounded,  which 
could  result  in  injury  to  the  employee 
Installing  the  ground. 

Paragraphs  (n)(e)  and  (n)(7)  set  forth 
the  proposed  procedure  for  installing 
and  removing  grounds.  To  protect 
employees  in  the  event  that  the 
"deenergizad"  equipment  to  be 
grounded  is  or  becomes  energized,  the 
proposal  would  require  the  "equipment 
end"  of  the  groimding  device  to  bs 
applied  last  and  removed  first  and  that 
Inaulating  equipment  be  used  for  both 
procedtires  in  order  to  protect  workers. 

With  certain  underground  cable 
Installations,  a  fault  at  one  location 
along  the  cable  can  create  a  substantial 
potential  difference  between  the  earth  at 
that  location  and  the  earth  at  other 
locations.  Under  normal  conditions,  this 
Is  not  s  hazard.  However,  If  an 
employee  Is  In  contact  with  a  remote 
ground  (by  being  in  contact  with  a 
conductor  that  is  grounded  at  a  remote 
station),  he  or  she  can  be  w^osed  to  the 


difference  in  potential  (because  he  or 
she  is  also  in  contact  with  the  local 
ground).  To  protect  employees  in  such 
situations,  proposed  paragraph  (n)(8) 
would  prohibit  grounding  cables  at 
remote  locations  if  a  hazardous 
potential  transfer  could  occur  under 
fault  conditions. 

Proposed  paragraph  (n)(9)  would 
permit  the  removal  of  grounds  for  test 
purposes.  To  protect  workers,  though, 
the  previously  grounded  lines  and 
equipment  would  have  to  be  treated  as 
enei^zed  while  they  reniain 
ungrounded. 

Paragraph  (o) 

Paragraph  (o)  of  proposed  1 1910.260 
would  set  forth  safety  practice 
requirements  covering  electrical  hazards 
arising  out  of  the  special  testing  of  lines 
and  equipment  (namely,  in-service  and 
out-of-aervice,  as  well  as  new  lines  and 
equipment)  to  determine  maintenance 
needs  and  fitness  for  service.  Generally, 
the  need  to  conduct  tests  on  new  and 
idle  lines  and  equipment  as  part  of 
normal  checkout  procedures,  in  addition 
to  maintenance  evaluation,  is  specified 
in  the  National  Electrical  Safety  Code 
(ANSI  02-1904).  Basically,  as  stated  in 
paragraph  (o)(l),  the  proposed  rules 
would  apply  only  to  testing  involving 
interim  measurements  utilizing  high 
voltage,  high  power,  or  combinations  of 
both,  as  oppoeed  to  testing  Involving 
continuous  measurements  as  in  routine 
metering,  relaying  and  normal  line  work. 

For  the  purposes  of  the  proposed 
requirements,  high-voltage  testing  is 
assumed  to  Involve  voltage  sotirces 
having  sufficient  energy  to  cause  injury 
and  with  magnitudes  generally  in  excess 
of  1000  volts,  nominal.  High-power 
testing  involves  sources  wrhere  fault 
currents,  load  currents,  magnetizing 
currents,  or  line  dropping  ciurents  are 
used  for  testing,  either  at  the  rated 
voltage  of  the  equipment  under  test  or  at 
lower  voltages.  Paragraph  (o)  would 
cover  such  testing  in  laboratories,  in 
shops  and  substations  under  the 
exclusive  control  of  the  electric  utility, 
and  in  the  field  and  on  lines  at  sites  also 
as  part  of  the  utility  operation. 

Examples  of  typical  special  tests  In 
which  eithv  hi^voltage  sources  or 
hi^i-power  sources  are  used  as  part  of 
an  electric  utility's  operation  and 
maintenance  activity  include  cable-fault 
locating,  large  capadtive  load  tests,  high 
current  fault-closure  tests,  insulation 
resistance  and  leakage  tests,  direct- 
current  proof  tests,  and  other  tests 
requiring  direct  connection  to  power 
lines. 

Excluded  from  the  scope  statement  of 
proposed  para^ph  (oXl)  are  routine 


inspection  and  maintenance 
measurements  made  by  qualified 
employees  in  accordance  widi 
established  work  practice  niles  where 
the  hazards  usually  associated  with  the 
use  of  intrinsic  hi^voltage  or  hi^- 
power  sources  require  cmly  those  normal 
precautions  peculiar  to  such  periodic 
work.  Two  typical  examples  of  such 
excluded  test  work  procedures  wotild  be 
'Vbasbtg-ont"  testii^  and  testing  for  a 
"no  voltage"  condition. 

Paragraph  (oM2Hi)  of  proposed 
i  1010.280  explains  that  employers 
would  be  required  to  estaUish 
additional  work  practices  governing 
enq>loyees  engaged  In  certain  testing 
activities.  These  work  practices  are 
intended  to  delineate  precautions  that 
en^iloyees  must  observe  to  be  protected 
from  ^  hazards  of  hi^voltage  or  hi^ 
power  testing.  For  example,  if  high- 
voltage  sources  are  used  in  the  testing, 
employees  would  be  required  to  follow 
established  safety  practices  to  protect 
against  such  typical  hazards  as 
inadvertent  ardng  or  voltage  overstress 
destruction,  as  well  as  accidental 
contact  with  objects  «vhich  have  become 
residually  charged  by  induced  voltage 
bom  electric  field  exposure.  If  power 
sources  are  used  in  the  testing, 
employees  would  be  required  to  follow 
established  safety  practices  to  protect 
against  such  typical  hazards  as  ground 
voltage  rise  as  well  as  exposure  to 
excessive  electromagnetically-caused 
irfiysical  forces  associated  with  the 
passage  of  heavy  current 

These  practices  would  apply  to  work 
performed  at  both  permanent  and 
temporary  test  areas,  i.e.,  areas 
permanentiy  located  in  the  controlled 
environment  of  a  laboratory  or  shop  and 
in  areas  temporarily  located  in  the  non- 
controlled  field  environment  As  a 
minimum,  the  safety  work  practices 
would  be  required  to  cover  the  following 
tjrpes  of  test  associated  activities: 

(1)  Guarding  the  test  area  to  prevent 
inadvertent  contact  with  energked 
parts, 

(2)  Safe  grounding  practices  to  be 
observed, 

(3)  Precautions  to  be  taken  in  the  use 
of  control  and  measuring  cireuits,  and 

(4)  Periodic  checks  of  field  test  areas. 
Paragraph  (o)(2)(ii)  complements  the 

general  requirement  regarding  the  use  of 
safe  work  practices  in  test  areas  by 
proposing  that  all  employees  involved  in 
this  type  of  work  be  trained  in  these 
safety  test  practices,  and  further 
proposing  that  a  periodic  review  of 
these  practices  by  the  employees  be 
conducted  from  time  to  time  as  a  means 
of  providing  reemphasis  and  updating. 

Although  specinc  work  practices  used 
in  test  areas  are  generally  unique  to  the 


particular  test  being  conducted,  three 
basic  elements  affecting  safety  are 
commonly  found  to  some  decree  at  all 
test  sites:  guarding,  grounding,  and  the 
safe  utilization  of  control  and  measuring 
circuits.  By  considering  safe  work 
practices  fai  dwse  three  categorks, 
OSHA  has  attempted  to  achteve  a 
performanoe-<»iented  standard 
applicable  to  utility  work  involving 
testing  and  test  fadUties. 

OSHA  believes  that  guarding  can  best 
be  achieved  vthen  it  is  provided  botii 
around  and  within  test  areas.  By 
controlling  access  to  all  parts,  which  are 
likely  to  become  enei:gized  l^  either 
direct  or  inductive  coupling,  accidental 
contact  by  employees  will  be  averted. 
Paragraph  (oH3)(i)  proposes  the 
guarding  of  permanent  test  areas  by 
having  them  completely  endosed  by 
walls  or  some  other  type  of  physical 
barrier.  In  the  case  of  field  testing, 
paragraph  (o)(3)(ii)  attempts  to  achieve 
a  level  of  safety  for  tenq>orary  test  sites 
comparable  to  that  achieved  in 
laboratory  test  areas.  For  diese  areas,  a 
barritiSde  of  tapes  and  cones  or 
observation  by  an  attendant  would  be 
acceptable  methods  of  guarding. 

Since  the  effectiveness  of  the  guarding 
means  employed  can  be  severely 
compromised  by  failing  to  remove  them 
when  they  are  not  required,  frequent 
safety  checks  must  be  made  to  monitor 
its  use.  Fat  example,  leaving  barriers  in 
place  for  a  week  at  a  time  when  testing 
is  performed  only  an  hour  or  two  per 
day  is  likely  to  result  in  disregard  for  the 
barriers. 

Within  test  areas,  whether  temporary 
or  permanent,  additional  safety  can  be 
achieved  by  observing  guarding 
practices  that  control  access  to  test 
areas.  Paragraph  (o)(3)(iii)  would 
therefore  require  that  such  guarding  be 
provided  if  the  test  equipment  or 
apparatus  under  test  is  likely  to  become 
energized  as  part  of  tiie  testing  by  either 
direct  or  inductive  coupling.  A 
combination  of  guards  and  barriers, 
preferably  interiocked,  is  intended  to 
provide  protection  to  all  employees  in 
the  vidnity. 

Suitable  grounding  is  another 
important  work  practice  that  can  be 
employed  for  the  protection  of  personnel 
from  the  hazards  of  high-voltage  or  high- 
power  testing.  If  high  currents  are 
intentionally  employed  in  the  testing,  an 
isolated  ground-return  conductor, 
adequate  for  the  service,  would  be 
required  so  that  no  intentional  passage 
of  heavy  current  with  its  attendant 
voltage  rise,  is  permitted  in  the  ground 
grid  or  in  the  earth.  Another  safety 
consideration  involving  grounding  is 
that  all  conductive  parts  accessible  to 
the  test  operator  during  the  time  that  the 


equipment  is  operating  at  high  voltage 
shaU  be  maintained  at  ground  potential, 
except  portions  of  the  equipment  that 
are  isolated  from  the  test  operator  by 
suitable  guarding. 

Paragraph  (oM4Xi)  would  require  that 
groundhig  practices  be  established  and 
implemented  for  particular  test  facilities 
and  that  the  basic  grounding  practice  be 
to  treat  as  energized  all  ungrounded 
terminals  of  test  equipment  or  apparatus 
under  test  until  reliably  determined 
otherwise.  Paragraph  (oK4)(ii)  proposes 
that  visible  grounds  be  properly  applied 
before  work  is  performed  on  the  circuit 
or  item  or  apparatus  under  test 
Paragraph  (o)(4)(iii)  addresses  the 
hazards  resulting  from  the  use  of 
inadequate  ground-returns  in  which  a 
voltage  rise  in  the  ground  grid  or  in  die 
earth  can  result  whenever  high  currents 
are  employed  in  the  testing.  Test 
personnel  who  may  be  exposed  to  such 
potentials  would  be  required  to  be 
proteded  by  establishing  cm  essentially 
equipotential  safe  area  by  employing  an 
isolated  ground-return  system.  Another 
grounding  situation  is  recognized  by 
paragraph  (o)(4)(iv)  in  whidi  grounding 
through  the  power  cord  of  test 
equipment  may  be  inadequate  and 
actually  increase  the  hazard  to  test 
operators.  Normally,  good  practice 
requires  the  use  of  an  equipment 
grounding  conductor  in  the  power  cord 
to  conned  the  equipment  to  a  ground 
connection  in  the  power  receptade. 
However,  in  some  circumstances,  tliis 
practice  can  prevent  satisfadory 
.  measurements,  or  current  induced  in  the 
grounding  condudor  can  cause  a  hazard 
to  personnel.  If  these  conditions  exist, 
the  use  of  the  equipment  ground 
conductor  is  not  mandatory  and 
paragraph  (o)(4)(iv)  requires  that  an 
equivalent  safety  ground  be  provided. 
Paragraph  (o)(4)(v)  would  further  require 
that  a  ground  be  placed  on  the  high- 
voltage  terminal  and  any  other  exposed 
terminals  when  the  test  area  is  entered 
after  deenergizing.  Hnally.  in  the  case  of 
high  capacitance  equipment  or 
apparatus,  before  a  direct  ground  could 
be  applied,  the  initial  grounding 
dischai^ge  would  be  required  to  be 
accomplished  through  a  resistor  having 
an  adequate  energy  rating. 

Paragraph  (o)(4)(vi)  recognizes  the 
hazards  assodated  with  field  testing  in 
which  test  trailers  or  vans  are  used.  In 
these  cases,  consideration  must  always 
be  given  to  the  possibility  of  voltage 
gradients  developing  in  the  earth  during 
impulse,  short-circuit  inrush,  or 
oscillatory  conditions.  Such  voltages  / 
may  appear  between  the  feet  of  an 
observer,  or  between  his  or  her  body 
and  a  grounded  object  and  are  usually 
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refen«d  to  ■•  "•lap"  and  **touch" 
polaattals.  Hhm,  in  MldMoa  to  raqulrlng 
Um  chaMi*  of  Midi  vhidot  to  b« 
BTxiuadod  parapaph  (oN4KHr)  proridet 
lor  a  perfonnance-oiientad  approach  by 
reqairlaa  that  protaction  ba  providad 
againat  baxarooaa  touch  polantlala  by 
banding,  by  ixuulation.  or  by  laolatlon. 
Tha  protaction  providad  by  aach  of 
thaaa  nathoda  ia  deacribad  in  tha 
foUowtnf  axaaiplaa: 

(1)  ProtaotioQ  bv  boodli^  can  ba 
effactad  by  provlains.  around  tha 
vahida.  an  araa  covarad  by  a  matalUc 
mat  or  maah  of  lubatanUal  croaa-aactlon 
and  low  Impadanca  wliich  is  bonded  to 
the  vehicle  at  aavaral  points  and  is  also 
bonded  to  an  adaquata  number  of  driven 
ground  rods  or.  whara  available,  to  an 
adequate  number  of  accaasible  points  on 
the  station  ground  arid.  Ail  bonding 
conductors  should  be  of  euflident 
electrical  slia  to  keep  tha  voltage 
developed  during  maximum  anticipated 
currant  tests  at  a  safe  value.  The  mat 
should  ba  of  a  size  which  precludea 
simultaneous  contact  with  the  vehicle 
and  with  the  earth  or  with  metallic 
■tructures  not  adequately  bonded  to  the 
mat. 

(2)  Protection  by  insulation  can  ba 
accomplished,  for  example,  by  providing 
around  the  vehicle  an  area  of  dry 
wooden  planks  covered  with  rubber 
insulating  blankets.  Tha  physical  extant 
of  the  Insulated  area  should  ba  sutBdent 
to  prevent  simultaneous  contact  with  tha 
vehicle,  or  the  ground  lead  of  tha 
vehicle,  and  with  the  earth  or  with 
metallic  structures  In  tha  vicinity. 

(3)  Protaction  by  Isolation  can  ba 
implemented  by  providing  effective 
means  to  exclude  personnel  from  any 
area  where  simultaneous  contact  can  ba 
made  with  the  vehicle  (or  conductive 
parts  electrically  connected  to  the 
vehicle)  and  with  other  conductive 
materials.  A  combination  of  barriers 
together  with  effective,  preferably 
interlocked,  reatrataits  to  prevent  tha 
inadvertent  exit  from  the  vehicle  during 
the  testing  mav  be  employed. 

Finally,  a  third  category  of  safe  work 
practicaa  applicable  to  employees 
parfncadng  testing  work.  «^d) 
ooaqAnMnta  tha  first  two  safety  work 
pfacMces  of  guarding  and  grounding, 
involves  work  practices  associated  with 
the  installation  of  control  and 
measttmnant  drcolts  utilixed  at  test 
facHiUaa.  haetiees  neceaaary  for 
protection  of  peiaonnel  and  equipment 
bom  tha  hnvdi  of  tha  Ugb-voltafs  or 
high  poiwar  taatiag  nwat  ba  obaervad  tor 
every  test  where  special  signal- 
gathering  aqulpaant  is  oaad.  l.a..  meters, 
oscilloscopea,  and  other  spadal 
instrumanta.  In  additlaa.  apadal  saMlngs 
of  protactlea  ralaya  and  the  r»- 


•xamination  of  backup  schemes  may  be 
paoassary  to  ensure  an  adequate  level  of 
safety  during  tha  tests  or  to  minlmlia  the 
effects  of  the  testing  on  other  parts  of 
the  system  under  test  As  a 
consequanoa.  parayaphs  (o)(5)(i) 
throupi  (oXBNili)  address  the  principal 
safe  won  practices  involving  control 
and  measuring  circuit  utilization  within 
the  test  area.  Generally  control  and 
measuring  circuit  wiring  should  remain 
witldn  the  test  area.  If  this  Is  not 
possible,  however,  paragraph  (oMSKl) 
covers  requirements  to  minimize 
hazards  snoold  it  become  necessary  to 
have  the  test  wiring  routed  outside  the 
test  area.  PasBp«pn  (o)(5)(ii)  covers  the 
avoidance  of  possible  hazards  arising 
from  inadvertent  contact  with  energized 
accessible  terminals  or  parts  of  meter* 
and  other  test  instruments.  Work 
practices  involving  the  proper  routing 
end  connection  of  the  temporary  wiring 
to  protect  against  damage  are  covered  In 
paragraph  (oX5)(iil).  Hiis  paragraph 
would  also  require  the  safety  work 
practice  of  keeping  separate,  to  the 
mairimiiin  extent  possible.  the  various 
functional  wiring  used  for  the  test  set-up 
to  minimize  the  coupling  of  hazardous 
voltages  into  the  control  and  measuring 
circuits.  A  final  work  practice 
requirement  for  employee  safety  is 
covered  in  paragraph  (o)(5)(lv)  which 
would  require,  if  employees  are  present 
within  the  guarded  tost  area  during  the 
test  a  test  observer  who  can.  In  case*  of 
emergency,  immediately  deenergiza  aU 
control  and  measuring  test  circuits  for 
safety  purposes. 

Since  the  environment  in  which  field 
tests  are  conducted  differs  in  important 
respects  from  that  of  the  laboratory 
tests,  extra  care  must  be  taken  to  ensure 
appropriate  levels  of  safety.  Permanent 
fences  and  galea  for  Isolating  the  field 
test  area  are  not  usually  provided,  nor  Is 
there  permanent  conduit  for  the 
instrumentation  and  control  wiring.  Aa  a 
further  hazard,  there  may  be  other 
sources  of  high-voltage  electric  energy  in 
the  vidnity  in  addition  to  the  source  of 
test  voltage. 

It  is  not  always  poasibla  in  tha  field  to 
prevent  Ingress  of  persons  into  a  teat 
area  physically,  as  is  accomplished  by 
the  fenciss  and  interlocked  gates  of  the 
laboratory  environment  Consequently, 
readily  reoMnizabIa  means  are  requlrad 
to  actively  msooorcga  such  Ingreu. 

Before  test  potennal  or  currant  is 
applied  to  a  test  area,  the  teat  operator 
in  charge  would  be  required  to  ensoia 
that  all  neceaaary  barriers  are  in  place. 

As  a  conaaqnenoe  of  these  safety 
considerations,  proposed  paragraph 
(o)(eMi)  calls  for  a  safety  check  to  ba 
made  at  lauipoiaiy  or  fMd  tast  areas  at 
the  beginning  of  aach  group  of 


continuous  tests.  Paragraph  (oMOKU) 
would  require  that  as  a  minimum  for  tha 
safety  check,  the  parson  responsible  for 
the  tasting  verify,  before  the  initiation  of 
a  continuous  period  of  testing,  the  status 
of  •  general  group  of  safety  conditions. 

Parana  ph(p) 

Requirements  for  mechanical 
equipment  arc  proposed  in  1 1910.28e(p). 

Paragraph  (pHl)  proposes  general 
requirements  for  mechanical  equipment 
used  in  the  generation,  transmission,  or 
distribution  of  electric  power.  Paragraph 
(P)(l)(i)  would  require  that  the  critical 
safety  oootponants  of  mechanical 
elevating  and  rotating  equipment  be 
Inspected  on  each  shlh  during  which 
such  equtpmant  ia  oaad. 

PBragraph  (pNlXU)  would  require  a 
reverse  aigoal  alann  or  a  designated 
employee  to  signal  when  H  is  safe  to 
back  up  the  vehicle  for  vehicles 
operated  under  certain  conditions 
exposing  an  employee  to  hazards.  This 
pravialan  is  baaed  on  existing 
II  1928.e01(bM4)  and  182a.e02(a)(9)(U). 
which  apply  to  construction.  Because 
electric  ntUitlas  use  the  same  equipment 
for  maintenance  work  and  for 
construction  and  becauae  the  type  of 
work  being  perfonned  ia  similar  in  both 
situations.  OSHA  believes  it  is 
appropriate  to  make  the  requirements 
applying  to  this  equipment  the  same 
whether  maintenance  or  construction 
work  is  being  performed.  As  is  the  case 
in  the  construction  standards,  the 
propoeed  requirement  would  only  apply 
to  off -highway  fobaitas  (not  open  to 
public  traffic),  llie  Department  of 
Transportation  has  jurisdiction  over  the 
operation  of  vehicles  on  public  roads.  (It 
should  be  noted  that  tha  provision 
would  apply  to  highway  vehicles  used  at 
off-highway  Jobaftaa.) 

Paragrairfi  (p)(l)(ili)  would  prohibit 
the  operator  of  an  electric  line  truck 
from  leaving  hia  or  her  position  at  the 
controls  while  a  load  is  suspended  if 
doing  so  might  endanger  any  employee, 
including  the  operator. 

Paragraph  (p)(lKiv)  would  require 
roll-over  protective  structures  for  certain 
types  of  mechanical  equipment  This 
equipment  is  frequent^  used  by  electric 
ul^ties  during  constractioa  wmk,  and 
Subpart  W  of  Part  192B  requires  it  to 
have  such  protection.  Hie  proposal 
would  extood  the  protection  aifforded  by 
the  construction  standards  to  operations 
that  do  not  involve  oonstruction  woriu 
The  roll-over  protective  structures 
would  ba  required  to  conform  to  Subpart 
W  of  Part  1926.  ^ 

Paragra{A  (p)(2)  propoaes  i 

requlrwaante  for  tiatrlgpiis.  Paragraph        * 
(pM2KQ  would  require  mat  vehicular 
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equipment  which  is  provided  with 
outiiggers  be  operated  «vith  the 
outriggers  extended  and  finnly  set  It 
would  also  require  that  the  outriggers 
not  be  extended  or  retracted  outside  the 
clear  view  of  the  operator  unless  all 
employees  are  outside  the  range  of 
posslUe  equipment  motion. 

Paragraph  (p)(2}(il)  applies  where  the 
work  area  or  terrain  precludes  the  use  of 
outriggers  and  would  limit  the  operation 
of  the  equipment  only  within  the 
maximum  load  ratings  as  specified  by 
the  manufacturer  for  the  particular 
configuration  without  outriggers. 

Paragraph  (p)(3)  would  limit  the 
applied  load  for  lifting  equipment  to 
loads  within  Ite  maximum  load  rating  for 
the  conditions  under  which  it  is  actually 
being  used. 

Even  in  electric-utility  operations, 
contect  with  live  parte  through 
mechanical  equipment  causes  many 
fatalities  each  year.  Typical  industry 
practice  and  existing  niles  in  Subpart  V 
of  the  Construction  Standards  require 
aerial  lifts  and  truck-mounted  booms  to 
be  kept  away  froin  exposed  energized 
lines  and  equipment  distances  greater 
than  or  equal  to  those  in  proposed  Table 
R-e.  However,  some  contact  with  the 
energized  parte  does  occur  during  the 
hundreds  of  thousands  of  operations 
carried  out  near  overhead  power  lines 
each  year.  If  the  equipment  operator  is 
distracted  briefly  or  if  the  distances 
involved  or  the  speed  of  the  equipment 
towards  the  line  is  misjudged,  contact 
with  the  lines  is  the  expected  result 
especially  when  the  clearance  distances 
are  relatively  small.  (It  should  be  noted 
that  many  acddente  of  this  type  occur  in 
general  industry ^ven  though  a  10-foot 
clearance  is  required.  Increasing  the 
clearance  distances  would  prolrably  not 
reduce  the  number  of  acddente.) 
Because  these  types  of  contacte  cannot 
be  totally  avoided.  OSHA  believes  that 
additional  requiremente  are  necessary 
for  operating  mechanized  devices  near 
expoted  eneigized  lines.  Paragraph 
(p)(4)  of  propcMed  1 19ia2e9  addresses 
this  problem. 

Paragraph  (p)(4)(i)  would  require  that 
the  dearance  distances  in  Table  R-6  be 
mainteined  between  the  equipment  and 
the  live  parte  while  equipment  is  being 
operated  near  exposed  ener^zed  lines 
or  equipment  This  Is  consistent  with 
current  practices.  If  the  clearance 
cannot  be  accurately  determined  by  the 
operator,  an  extra  person  would  be 
required,  by  paragraph  (p)(4)(ii).  to 
observe  the  operation  and  give  warnings 
when  the  specified  dearance  distance  is 
approached.  In  addition,  if  it  is  possible 
during  operation  for  the  equipment  to 
come  doser  to  the  live  parte  than  this 
dearance.  one  of  two  alternative 


protective  measures  would  also  have  to 
be  taken  under  proposed  paragraph 
(p)(4)(ili).  The  first  alternative  is  for  the 
mechanical  eqtupment  and  any  atteched 
load  to  be  treated  as  live  parts.  The 
second  alternative  Is  for  ^  equipment 
to  be  insulated  for  the  voltage  involved. 
Under  this  alternative,  the  mechanical 
eqidpment  would  have  to  be  positioned 
so  that  uninsulated  portions  of  tiie 
equipment  could  not  come  witldn  the 
specified  dearance  distance  of  the  line, 
lie  proposal  would  thus  proted  against 
contad  with  the  eneigized  parte  and 
would  proted  employees  firam  electric 
shock  in  case  contad  was  made. 

In  the  development  of  paragraph 
(p)(4),  OSHA  considered  other  methods 
of  protecting  employees  from  acddental 
contad  with  exposed  energized  lines. 
For  example,  OSHA  considered 
allowing  the  mechanical  equipment  to 
be  grounded  as  an  additional  option  to 
the  two  alternatives  proposed  in 
paragraph  (p)(4)(iii).  However, 
grounding  does  not  provide  si^dent 
protection  for  employees,  because  if 
contad  is  made  with  a  line  of  common 
distribution  voltage,  the  equipment  will 
still  rise  to  a  hazwlous  voltage  with 
reaped  to  earth  only  a  few  feet  from  the 
groimding  point  OSHA  u  requesting 
commente  and  suggestions  on  the 
proposed  rule  and  any  additional 
metiiods  of  protecting  employees  from 
contad  with  energized  parte  through 
mechanical  equipment. 

Paragraph  (q) 

Paragraph  (q)  of  proposed  1 1910.269 
j  would  apply  to  work  involving  overhead 
lines  or  equipment  The  types  of  work 
performed  on  oveiiiead  Ihies  and 
addressed  by  this  paragraph  indude  the 
installation  and  removal  of  oveihead 
lines,  live-line  bare-hand  work,  and 
work  on  towers  and  structures.  While 
performing  this  type  of  work,  employees 
are  exposed  to  the  common  hazards  of 
falls  and  electric  shock. 

Paragraph  (q)(l)(i)  would  require  the 
employer  to  determine  that  elevated 
structures  such  as  poles  and  towers  are 
of  adequate  strength  to  withstand  the 
stresses  which  will  be  imposed  by  the 
work  to  be  performed.  For  example,  if 
the  woric  involves  removing  and 
reinstalling  an  existing  line  on  a  utility 
pole,  the  pole  will  be  subjected  to  the 
weight  of  the  employee  (a  vertical  force) 
and  to  the  release  and  replacement  of 
the  force  imposed  by  the  overhead  line 
(a  vertical  and  possibly  a  horizontal 
force).  The  additional  stress  involved 
may  cause  the  pole  to  break, 
particulariy  if  the  pole  has  rotied  at  ite 
base.  If  the  pole  or  structure  could  not 
withstand  the  loads  to  be  imposed,  it 
would  be  required  to  be  reinforced  so 


that  failure  does  not  occur.  This  rule 
would  proted  employees  from  falling  to 
the  ground  upon  failure  of  the  pole  or 
other  elevated  structure. 

When  poles  are  handled  near 
overhead  lines,  it  is  necessary  to  proted 
the  pole  from  contact  with  the  lines. 
Paragraph  (q}(l)(ii)  would  require  this 
and  would  also  require  employees 
handling  the  poles  to  be  insulated  from 
the  pole.  These  requiremente  proted  the 
employees  from  hazards  caused  by 
falling  power  lines  and  by  contad  of  the 
pole  (w^ch  could  be  of  wood,  metal  or 
reinforced  concrete)  with  die  line.  These 
requiremente  are  in  addition  to  the 
requiremente  in  paragraph  (p)(4)  for 
operations  involving  mechanical 
equipment 

To  proted  enq>loyees  from  falling  into 
holes  into  which  poles  are  to  be  placed, 
paragraph  (qXl)(iii)  proposes  that  the 
holes  be  guarded  by  barriers  or  attended 
by  employees. 

The  provuions  contained  in  proposed 
1 1910.289(q)(2)  have  been  taketi.  in 
large  part  from  existing  1 1926.955(c).  on 
strin^ng  and  removing  lines,  and 
1 1926S55(d),  on  stringing  adjacent  to 
eneigized  lines.  However,  the  proposal 
has  combined  these  provisions  into  a 
single  paragraph  (qH2). 

Paragraph  (q)(2)(i)  would  require 
precautions  to  be  taken  to  prevent  the 
line  being  installed  from  contacting 
existing  energized  lines.  Although 
specific  measures  are  not  listed  in  the 
proposal,  common  practice  indudes  the 
use  of  the  following  techniques:  stringing 
condudors  by  means  of  the  tension 
stringing  method  (which  keeps  the 
conductors  off  the  gound  and  clear  of 
energized  circuite)  and  the  use  of  rope 
nete  and  guards  (which  physically 
prevent  one  line  from  contacting 
another).  These  precautions,  or 
equivalent  measures,  are  necessary  to 
protect  employees  against  electric  shodi 
and  against  the  effeds  of  equipment 
damage  resulting  from  acddental 
contad  of  the  line  being  installed  with 
energized  parts. 

Even  though  the  precautions  taken 
under  paragraph  (q)(2)(i)  minimize  the 
possibility  of  acddental  contact  there  is 
still  a  significant  risk  that  the  line  being 
installed  could  make  contad  with 
energized  lines.  Paragraph  (q)(2Ki)(A) 
would  require  the  line  being  installed, 
plus  any  conneded  equipment  to  be 
treated  as  eneigized  if  any  of  several 
listed  acddent  situations  could  energize 
the  line  being  installed.  This  would 
ensure  that  in  the  event  of  contact  with 
other  eneigized  lines,  these  workers 
would  be  handling  the  equipment  (which 
would  now  be  energized  as  a  result) 
only  through  insulating  devices. 
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Paragraph  (q)(2)(i)(B)  would  allow 
employvea  working  aloft  to  be  protected 
by  grounchng  the  line  being  Inatallad. 
Unlike  employeea  on  the  ground,  those 
working  on  an  elevated  atructure  or  in 
an  aerial  Uft  would  not  be  exposed  to  a 
hazardoua  voltage  gradient  upon 
energization  of  the  conductor  being 
strung  as  long  as  the  conductor  was 
grounded  at  ttie  work  location. 

Para^ph  (qM2MU)  <>'  proposed 
i  1910^09  would  rsquira  the  disabling  of 
the  automatlo-recloslng  feature  of  th« 
devices  protecting  any  circuit  of  mora 
than  800  volts  which  would  be  passed 
over  by  the  conductors  being  Installed. 
If  it  were  not  made  Inoperative,  this 
feature  would  cause  the  circuit 
protective  devices  to  reenergize  the 
circtiit  after  they  had  tripped,  expoaing 
the  employees  to  additional  or  mora 
severe  Infury. 

Para^aph  (aK2NUl)  propoaes  rulaa 
protecting  workers  from  the  haxard  of 
voltage  Induced  on  lines  being  installed 
near  (and  oaoally  parallel  to)  other 
enerflzad  UnM.  These  rules,  which 
provide  supplanantal  provisions  on 
grounding,  would  be  in  addition  to  those 
elsewhere  In  the  proposal.  In  generaL 
when  there  exlsU  a  hazard  because  of 
induced  voltage  on  overhead  lines,  the 
lines  being  Installed  must  be  grounded 
to  minimize  the  voltage  and  to  protect 
employees  handling  the  lines  firom 
electric  shock. 

OSHA  has  not  provided  guidelines  for 
determining  whether  or  not  s  hazard 
exists  due  to  induced  voltage.  The 
hazard  dependa  not  only  on  the  voltage 
of  the  exlating  line,  but  also  on  the 
length  of  the  line  being  installed  and  the 
distance  between  the  existing  line  and 
the  new  one.  OSHA  requests  comments 
on  what  guidelines  can  be  used  to 
determine  if  an  induced  voltage  presents 
a  hazard  to  employees. 

Paragraph  (q)(2)(iv)  proposes  that  reel 
handling  equipment  be  In  safe  operating 
condition  and  be  leveled  and  aligned. 
Proper  alignment  of  the  stringing 
machines  will  help  prevent  failure  of  the 
equipment  conductors,  and  supporting 
structures,  which  could  result  In  Injury 
to  workers. 

Prevention  of  the  failure  of  the  line 
pulling  equipment  and  acceasories  Is 
also  the  purpose  of  proposed  paragraphs 
(q)(2)  (v).  (vl).  and  (vil).  These 
provisions  respectively  would  require 
the  operation  to  be  performed  within  the 
load  limits  of  the  equipment,  would 
reauira  the  repair  or  replacement  of 
defective  apparatus,  and  would  prohibit 
the  use  of  conductor  grips  not 
specifically  designed  for  use  in  pulling 
operations. 

When  the  tension  stringing  method  Is 
used,  the  pulling  rig  (which  takes  up  the 


pulling  rope  and  thereby  pulls  the 
conductors  into  place)  Is  separated  from 
the  reel  stands  and  tensioner  (which  pay 
out  the  conductore  and  apply  tension  to 
them)  by  one  or  more  spans  (the 
distance  between  the  structures 
supporting  the  conducton).  In  an 
emergency,  the  pulling  equipment 
operator  may  have  to  shut  down  the 
operation. 

Paragraph  (qXZXvUll  ot  proposed 
1 1910.289  would  require  communication 
to  be  maintained  between  the  reel 
tender  and  the  polUag  rig  operator,  so 
that  in  case  of  emergency  at  the 
conductor  supply  end,  the  pulling  rig 
operator  can  shut  the  equipment  down 
before  tntory-causing  damage  occun. 
This  paragraph  would  also  prohibit  the 
operaHon  of  the  pulltaig  rig  under  unsafe 
conditions. 

Paragraph  (qN2Kix)  would  prohibit 
employees  from  unnecessarily  working 
directly  beneath  overiiead  operations  or 
on  the  cross  arm  to  minimize  exposure 
of  employees  to  ln)ury  resulting  from  the 
failure  of  equipment  conducton.  or 
supporting  structures  during  pulling 
operations. 

Under  certain  conditions,  work  must 
be  performed  on  transmission  and 
distribution  lines  while  they  remain 
energized.  Sometimes,  this  work  is 
accomplished  using  rubber  insulating 
equipment  or  live-line  tools.  However, 
this  equipment  has  voltage  and  other 
limitations  which  make  it  impossible  to 
insulate  the  employee  performing  work 
on  live  lines  under  all  conditions.  In 
such  cases,  usually  on  medium-  and 
high-voltage  transmission  lines,  the 
work  Is  performed  using  the  liv»-llne 
bare-hand  technique.  If  work  is  to  be 
performed  "bare  handed."  the  employee 
works  from  an  insulated  aerial  platform 
and  is  electrically  bonded  to  the 
energized  line.  Since  there  is  essentially 
no  potential  difference  across  the 
worker's  body,  he  or  she  is  protected 
from  electric  shock.  Proposed  paragraph 
(q)(3)  addresses  the  Uve-line  bare-hand 
technique. 

Paragraph  (qK^Hl)  proposes  that 
emploveea  using  or  supervising  the  use 
of  the  live-line  bare-hand  method  on 
energized  Ihies  be  trained  in  the  use  of 
the  technique.  Periodic  retraining,  as 
necessary,  would  also  be  required. 
Without  this  training,  employees  would 
not  be  able  to  perform  the  highly 
specialized  work  safely. 

Before  work  can  be  started,  the 
voltage  of  the  lines  on  which  woik  is  to 
be  performed  must  be  known.  This 
voltage  determines  the  clearance 
distances  and  the  types  of  equipment 
which  can  be  used,  if  the  voltage  is 
higher  than  expected,  the  clearances 
will  be  too  small  and  the  equipment  may 


not  be  safe  for  ose.  Therefore,  paragraph 
(q)(3)(ll)  would  require  that  a 
determination  be  made  of  the  voltage  of 
the  circuit,  of  the  clearance  distances 
involved,  and  of  the  voltage  limitations 
of  equipment  to  be  used. 

Paragraph  (q)(3XUl)  proposes  that 
insulated  tools  and  equipment  be 
designed,  tested,  and  intended  for  Uve- 
line  bare-hand  work  and  that  they  be 
kept  clean  and  dry.  This  requirement  is 
important  to  ensure  that  equipment  does 
not  fail  under  constant  contact  with  hi^ 
voltage  sources. 

Paragraph  (qX3Klv)  would  require  the 
automatic-reclosing  feature  of  circuit 
protective  devices  to  be  made 
inoperative.  In  caae  of  a  fault  at  the 
work  site.  It  is  important  for  the  circuit 
to  be  deener^zed  as  quickly  as  possible 
and  for  it  to  remain  deeneiglzed  once 
the  protective  devices  have  opened  the 
circuit  This  would  prevent  any  possible 
injuries  from  becoming  more  severe. 

Sometimes  the  weather  makes  live- 
line  bare-hand  work  unsafe.  For 
example,  lightning  strikaa  oo  Unas  being 
worked  can  cnats  severe  transient 
voltages,  against  which  the  proposed 
clearance  distances  may  not  provide 
complete  protection.  AdditionaUy.  the 
wind  can  reduce  the  clearance  below 
acceptable  values.  To  provide  protection 
against  environmental  conditions  which 
can  increase  the  hazards  by  an 
unacceptable  degree,  paragraph  (q)(3)(v) 
would  prohibit  Uve-Une  bare-hand  work 
in  the  midst  of  a  thundentorm  or  under 
any  conditions  which  reduce  the 
clearance  distances  below  required 
values.  If  intnl'Hng  guards  are  provided 
to  prevent  hazardous  approach  to  other 
energised  parte  and  to  ground,  then 
work  may  be  performed  under 
conditions  reducing  the  clearance 
distances. 

Paragraph  (q)(3)(vi)  would  require  the 
use  of  a  conductive  device,  usually  in 
the  form  of  a  conductive  bucket  liner, 
which  creates  an  area  of  equipotential 
In  which  the  employee  can  safely  work. 
The  employee  would  be  bonded  to  this 
device  by  means  of  conductive  shoes  or 
leg  dips  or  by  another  effective  method. 
AdditionaUy,  if  necessary  to  protect 
employees  further,  electrostatic 
shielding  would  be  required. 

To  avoid  receiving  a  shock  caused  by 
charging  current  the  employee  muat 
bond  the  conductive  bucket  Uner  (or 
other  conductive  device)  to  the 
energized  conductor  before  he  or  she 
toudies  the  conductor.  Typically,  a  hot 
stidi  is  used  to  bring  a  bonding  jumper 
(already  connected  to  the  conductive 
bucket  liner)  into  contact  with  the  Uve 
line,  lliis  connection  brings  the 
equipotential  area  surounding  the 
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employee  to  the  same  voltage  as  that  of 
the  Une.  Paragraph  (q)(3](vii)  would 
require  the  hooding  of  the  conductive 
device  before  any  employee  contacts  the 
energized  conductor  and  would  require 
this  connection  to  be  maintained  until 
work  is  completed. 

Paragraph  (q)(3)(viii)  would  require 
aerial  lifts  used  tot  Uve-Une  bare-hand 
work  to  be  equipped  with  upper  controls 
that  are  widifai  reach  of  any  employee  in 
the  bucket  and  widi  lower  controls 
whldi  pennit  override  operation  at  base 
of  the  boom.  Upper  controls  are 
necessary  so  that  employees  in  the 
bucket  can  exactly  control  tiie  lift's 
direction  and  speed  of  approach  to  the 
live  line.  Control  by  woiken  on  die 
ground  responding  to  directions  from 
those  in  the  bucket  could  lead  to  contact 
by  an  employee  in  the  lift  with  the 
energized  caodactor  before  the  bonding 
jumper  is  io  place.  Controls  are  needed 
at  ground  level  so  that  employees  in  the 
lift  who  mi^t  be  disabled  as  a  result  of 
an  aoddent  or  illness  could  be  promptly 
lowered  and  assisted. 

For  this  reason,  paragraph  (q)(3)(ix) 
proposes  dwt  groinid  level  controls  not 
be  operated  except  In  case  of 
emergency.  OSHA  requests  comments 
on  whether  there  are  operations 
involving  live-line  bare4iand  work  that 
require  the  use  of  the  lower  controls  in 
lieu  of  the  ones  in  the  lift 

Ptn^afk  (qX3Mx)  wpuld  require 
aerial  lift  controls  to  be  checked  to 
ensure  that  they  are  in  proper  working 
order. 

To  protect  employees  on  the  ground 
&om  the  electric  shock  that  would  be 
received  upon  touching  the  truck 
supporting  the  aerial  Uft  paragraph 
(qHSKxi)  would  require  the  truck  to  be 
grounided  or  treated  as  energized. 

Aerial  lifts  that  are  used  in  Uve-line 
bare-hand  work  are  e^qmsed  to  the  fuU 
Une-to-ground  voltage  of  the  circuit  for 
the  duration  of  the  job.  To  ensure  that 
the  insulating  value  of  the  Uft  being  used 
is  high  enou^  to  protect  employees, 
paragraph  (q](3)(xti)  would  require  a 
boom-current  test  to  be  made  before 
work  is  started  each  day.  The  test  would 
also  be  required  when  a  higher  voltage 
is  encountered  and  when  conditions 
change  to  a  degree  that  warrants 
retesting  the  equipment 

Under  the  proposal,  the  test  would 
consist  of  placing  the  bucket  in  contact 
with  a  source  of  voltage  equal  to  that 
being  encountered  during  ihe  job  and 
keeping  it  there  for  at  least  3  minutes. 
To  provide  employees  with  a  level  of 
protection  equivalent  to  that  provided 
by  American  National  Standard  for 
Vehicle-Mounted  Elevating  and  Rotating 
Aerial  Devices  (ANSI  Ag2.2-ig79). 
proposed  S  1910.209(q](3)(xli)  would 


permit  a  leakage  current  of  up  to  1 
microampere  per  kilovolt  of  nominal 
phase-ttygmund  voltage.  In  contrast  the 
corresponding  provisions  in  Subpart  V 
of  Part  1926  (I  ig2a955(e)(ll))  and  in  the 
draft  submitted  to  OSHA  by  EEI  and 
IBEW  allow  iq)  to  1  microampere  of 
current  for  every  kilovolt  of  phase-to- 
phase  voltage.  (For  a  three-phase,  Y- 
connected  system,  the  phase-to-phase 
voltage  equals  1.73  times  the  phase-to- 
ground  voltage.)  Because  of  the 
inconsistency  between  the  proposal  and 
091A's  existing  standard,  the  Agency 
requests  comments  on  the 
appropriateneas  of  the  leakage  current 
level  permitted  by  the  proposal. 

Paragraph  (q)(3){xii]  would  reqtiire  the 
suspension  of  related  work  activity  any 
time  (not  only  during  tests)  a 
malftmction  of  the  equipment  is  evident 
Hiis  requirement  is  intended  to  prevent 
the  failure  of  insulated  aerial  devices 
during  use. 

Paragraphs  (qM3Mxiii),  (q){3)(xiv),  and 
(q)(3)(xv)  of  proposed  9  1910.269  would 
require  the  dearance  distances  specified 
in  Table  R-6  to  be  maintained  from 
grounded  c^jects  and  from  objects  at  a 
potential  different  from  that  at  which 
the  bucket  is  energized.  Under 
paragraph  (q)(3)(xiii),  the  clearance 
distances  in  Table  R-8  would  not  apply 
if  the  objects  are  protected  by  insulating 
guards,  llie  distances  listed  in  this  table 
are  basically  the  same  as  those  in  Table 
V-2  in  Subpart  V  of  the  Construction 
Standards.  It  should  be  noted  that  the 
phase-to-ground  dearances  are  the 
same  as  those  proposed  in  Table  R-6. 
Both  the  phase-to-ground  and  phase-to- 
phase  clearances  are  based  on 
equations  which  provide  sufQdent 
distance  for  arc-over  protection  plus  a 
constant  amount  for  inadvertent 
movement 

If  work  is  being  performed  on  the 
highest  three  voltages  Usted.  the 
footnote  to  Table  V-2  allows  the 
dearance  distance  for  a  phase-to-phase 
exposure  to  be  reduced  to  the  smaUest 
distance  between  the  phase  to  which  the 
;  employee  is  bonded  and  a  grounded 
surface.  However,  this  distance  is 
engineered  into  the  system  based  on  a 
phase-to-ground  voltage;  a  phase-to- 
phase  voltage  should  result  in  a 
clearance  higher  by  a  factor  of  1.73.  at 
least  to  account  for  the  higher  voltage 
involved.  Since  the  clearances  permitted 
by  the  footnote  to  Table  V-2  are  too 
smaU  for  phase-to-phase  exposures. 
OSHA  has  proposed  to  increase  the 
minimum  distainces  under  the  footnote 
for  phase-to-phase  exposures  by  a  factor 
of  1.73.  OSHA  invites  comments  on  the 
appropriateness  of  the  proposed 
footnote  and  requests  suggestions 
alternative  approaches.  (For  additional 


discussion  of  the  distances  in  the 
proposed  tables  and  the  rationale  for 
proposing  them,  see  the  explanation  of 
proposed  i  1910.288(1).) 

Paragraph  (qK3Mxvi)  would  prohibit 
the  use  of  hand  lines  between  the 
bucket  and  boom  and  between  the 
bucket  and  ground.  Such  use  of  lines 
could  set  up  a  potential  di^erence 
across  the  employee  in  the  bucket.  If  a 
non-conductive  Une  is  supported  by  the 
energized  conductor,  as  permitted  by  the 
proposed  paragraph,  no  potential 
difference  is  generated  at  the  bucket 
Unless  the  rope  is  insulated  for  the 
voltage,  employees  on  the  ground  must 
treat  it  as  ener^zed. 

For  similar  reasons,  paragraph 
(q)(3)(xvii)  would  prohibit  passing 
uninsulated  equipment  or  materials  to 
an  employee  bonded  to  an  energized 
part. 

Paragraph  (q)(3)(xviii)  would  require  a 
durable  chart  reflecting  the  clearance 
distances  prescribed  by  Table  R-8  to  be 
moimted  so  that  it  would  be  visible  to 
the  operator  of  the  boom.  Of  course,  a 
table  with  dearances  greater  than  those 
required  would  also  be  acceptable. 
Paragraph  (q)(3)(xix)  would  require  a 
non-conductive  measuring  device  to  be 
available  to  the  employee  in  the  Ufi. 
CompUance  with  these  proposed 
provisions  will  assist  die  employee  in 
determining  the  clearances  required  by 
the  standard. 

Paragraph  (q)(4)  of  proposed 
§  1910.289  addresses  the  hazards 
assodated  writh  towers  and  other 
structures  supporting  overhead  lines. 

To  protect  employees  on  the  ground 
from  the  hazards  of  falling  objects, 
paragraph  (q}(4)(i)  would  prohibit 
workers  from  standing  under  a  tower  or 
other  structure,  unless  their  presence  is 
necessary  to  assist  employees  working 
above. 

Paragraph  (qX^Mii)  relates  to 
operations  which  involve  lifting  and 
positioning  tower  sections.  The  first 
proposed  provision  would  require  tag 
lines  or  other  similar  devices  to  be  used 
to  control  tawa  sections  being 
positioned.  Hie  nse  of  tag  Unes  protects 
employees  from  being  struck  by  tower 
sections  that  are  in  motion. 

Paragraph  (qK4)(iii)  would  require 
leadlines  to  remain  in  place  until  the 
load  is  secured  so  that  it  cannot  topple 
and  injure  an  employee. 

Some  weather  conditions  can  make 
wori(  from  towers  and  other  overhead 
structures  more  hazardous  than  usuaL 
For  example,  icy  conditions  may  make 
sUps  and  faQs  siudi  more  Ukely,  in  fact 
even  unavoidable.  Under  such 
conditions,  work  from  towers  and  other 
structures  would  generaUy  be  prohibited 
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by  propoMd  |  ina2a0(qM4)(lv). 
However,  when  emerRency  power 
restoretion  work  ia  Involved,  the 
additional  rick  may  be  neceaaary  for 
public  safety,  and  the  proposal  would 
allow  such  work  to  be  performed  even 
in  bad  weather. 

Paragraph  (r) 

Paragraph  (r)  of  proposed  1 19ia209 
addresses  safety  considerations  related 
to  line-clearance  tree  trinunlng.  Aa  can 
be  seen  from  the  definition  in  propoeed 
1 19ia2BQ(x).  line-clearance  tree 
trimming  ia  the  trimming  of  any  tree  or 
bruah  that  ia  within  10  feet  (306  cm)  of 
an  electric  power  line.  Since  proposed 
1 1010280  addresses  haxards  unique  to 
electric  utility  operations,  general  tree 
trimming  ia  not  covered  by  this 
propoeed  paragraph.  For  example,  tree 
trimming  contractors  performing  work  at 
a  residence  where  there  were  no 
overhead  power  lines  within  10  feet  of 
any  trees  would  not  be  required  to 
follow  proposed  1 1010JB80(r). 

The  requirements  for  this  paragraph 
have  been  taken,  in  large  part  i^om 
ANSI  2133.1-1002.  American  National 
Standard  Safety  Rgquireamnts  for 
Pruning.  Trimming,  Repairing. 
Maintaining,  and  Removing  Trees,  and 
for  Cutting  Brush. 

Paragraph  (rXl)  covers  the  electrical 
hazarda  aaaodated  with  Une-dearanoe 
tree  trimming.  As  proposed,  this 
paragraph  would  not  apply  to  qualified 
employees.  These  employees  are  highly 
trained  and  are  adeauately  protected  by 
other  provisions  In  the  proposal 
inclu<Ung  the  requirements  for  personal 
protective  equipment  in  paragraph  (g) 
and  for  working  on  or  near  expoeed 
eneigisad  parts  in  paragraph  (1).  Tree 
trimming  workers,  on  the  other  hand,  dor' 
not  have  such  extensive  training,  and 
more  stringent  requirements  daahng 
with  electrical  haxards  are  nacaaaanr 
and  appropriate.  Proposed  paragraph 
(rKI)  seta  forth  such  requirements. 

In  addrssaing  these  employees  (who 
are  not  "qualified  employees"),  the 
proposal  separates  them  Into  two 
groups:  Line-clearance  tree  trimmers 
tind  other  tree  workers.  The  standard 
would  allow  only  "line-dearanoe  tree 
trimmers,"  as  defined  in  paragraph  (x). 
to  perform  tree  trimming  within  10  feet 
of  power  linea.  Line-clearance  tree 
liimmers  have  training  in  the  techniques 
necessary  to  trim  trees  safely  near 
overhead  power  linee.  This  trslning 
instructs  these  employees  in  methods  of 
trimming  treea  so  that  the  cut  Umbe  will 
not  contact  the  power  lines.  However, 
training  in  the  use  of  electrical 
protective  equipment  ia  usually  lacking. 
(For  the  puipoeee  of  para^aph  (r). 
tralnaaa  working  under  tba  suparvialoa 


of  a  qualified  line-clearance  tree 
trimmer  are  considered  to  be  qualified 
line-clearance  tree  trimmers.)  Other 
employees  have  received  Uttle  or  no 
instruction  in  the  safe  practices 
neceaaary  for  line-clearance  tree 
trimming.  The  proposal  traata  these  two 
Boups  of  employees  separately,  taking 
uieir  different  degrees  of  training  into 
account 

Paragraph  (r)(lKi)  would  require  an 
inspection  to  be  made  of  the  tree  on 
which  work  Is  to  be  performed  to  see  if 
an  electric  conductor  passes  within  10 
feet  of  the  tree.  This  inspection  will  give 
an  indication  of  whether  an  eiactrical 
hazard  exists. 

Not  sll  employees  poaaeaa  the 
requisite  knowledge  and  skills  to  enable 
them  to  work  safely  very  doee  to 
energized  electric  power  lines. 
Employeee  who  are  not  line-clearance 
tree  trimmers  would  be  required  by 
proposed  paragraph  (r)(l)(ii)  to  stay  at 
least  10  feet  (306  cm)  from  energized 
conductors  aiid  equipment  This 
distance  would  increase  by  4  inches  (10 
cm)  for  every  10  kilovolts  that  the 
equipment  is  energized  over  SO  kllovolta. 
This  rule  would  protect  the  worker  who 
is  not  familiar  with  the  electrical 
hazards  Involved  from  being 
electrocuted. 

Paragraph  (r)(1)(iii)  would  require  that 
amployeas  working  on  trees  witnin  10 
feet  (306  cm)  of  exposed  energized 
overhead  conductors  or  equipment  be 
line-clearance  tree  trimmers.  This 
requirement  would  prevent  employees 
who  are  not  completely  familiar  with  the 
hazards  involved  or  the  safety  practices 
to  be  followed  from  working  where  aa 
electrical  hazard  exiata. 

Paragraph  (r)(lHiv)  bsU  the  conditions 
under  which  a  aecond  qualified  line- 
clearance  tree  trimmer  would  ba 
required  to  be  present.  The  listed 
conditions  are:  If  the  employee  ia  to 
come  doeer  than  10  feet  (306  cm)  to  the 
energized  part  if  a  branch  or  limb  is 
doeer  to  the  live  parts  than  the 
distances  listed  in  Tables  R-0  and  R-T; 
or  if  roping  must  be  used  to  remove 
branches  or  limbs  from  live  parts.  Under 
these  conditions,  a  line-dearance  tree 
trimmer  ia  placed  in  a  more  hazardooa 
environment  than  ia  usual,  and  errors 
are  more  likely  to  lead  to  an  electrical 
accident  The  second  employee  would 
be  able  to  assist  an  employee  in  trouble 
or  would  be  able  to  summon  help 
readUy. 

InganaraL  line-dearance  tree 
trimmers  do  not  have  the  experience  or 
treining  for  work  on  overhead  electric 
power  Unes.  However,  they  do  have  the 
training  and  skills  necessary  to  be  able 
to  perform  work  safely  near  theee  lines. 
By  oslog  special  tachniquas  and 


equipment  these  workers  trim  trees  that 
are  dose  to  the  overhead  Unes  without 
bringing  their  bodies  or  other  conductive 
objects  within  the  danger  zone. 
Therefore,  paragraph  (r)(])(v)  propoaea 
the  same  dearance  distances  (listed  in 
propoeed  Tables  R-O  and  R-7)  for  line- 
dearance  work  as  those  for  regular  line 
work,  but  the  proposal  does  not  permit 
line-clearance  tree  trimmers  to  come 
doser  than  the  dearances  in  the  tables 
even  when  using  protective  equipment 

Employees  could  receive  an  electric 
shock  through  the  branches  of  the  trees 
they  are  trimming  if  the  branch,  once  ft 
is  cut  or  breaks  free,  contacts  an 
energizad  conductor.  To  fnwent  electric 
shock  to  an  employee  if  this  should 
occur,  paragraph  (r)ONvi)  would  require 
branches  that  are  doeer  to  the  lines  than 
permitted  under  Table  R-«  or  R-7  to  be 
removed  by  the  use  of  in«il«HM 
equipment  in  accordance  with  the 
requirements  of  proposed  f  191O.200(j). 

Paragraph  (r)(l)(vii)  would  prohibit 
ladders,  platforms,  and  aerial  devices 
from  coniing  dosing  to  energized  lines 
than  the  distances  listed  in  Tables  R-O 
and  R-7.  This  provision  is  intended  to 
prevent  electric  shock  to  line-dearance 
tree  trimmers,  who  ara  not  familiar  with 
the  practices  necessary  to  contact  the 
lines  safely. 

Paragraph  (r)(lXviii)  would  prohibit 
line-dearance  tree-trimming  operationa 
during  storms  and  under  emergency 
conditions.  Line-dearance  tree  trimmera 
do  not  have  suffident  training  to  enable 
them  to  work  safely  under  such 
conditiona. 

In  i  1910.280(rM2),  OSHA  is  proposing 
requirements  for  brush  chippers.  These 
propoeed  requirements  would  specify 
that  chippers  be  equipped  with  a  locking 
ignition  system,  that  acceaa  panels  ba  in 
place  during  operation,  that  the  inlet 
feed  hopper  be  of  suffident  length  to 
prevent  workers  from  contacting  the 
blades  during  operation,  that  trailer 
chippers  be  chocked  or  secured  when 
not  attached  to  a  vehide,  and  that 
employees  wear  proper  eye  and  face 
protection  in  the  area  of  operation. 
(Because  no  spedfic  exemption  is  given 
in  propoeed  paragraph  (r)(2).  the  existing 
general  machine  guarding  requireoients 
of  i  1910.212  would  continue  to  apply  to 
brush  chippers.)  The  proposed 
requirements  are  derived  from  Section 
SJ  of  ANSI  2133.1-1962  and  are 
Intended  to  prevent  injury  to  employees 
operating  or  maintaining  brush  chippers. 

In  1 1910.280(rM3).  OSHA  is  proposing 
requirements  for  sprayers  and 
aaaociated  equipment  These  proposed 
provisions  would  require  walking  and 
working  surfaces  to  be  slip-resistant  If 
the  •U|V«'y  ooaditiooa  cannot  ba 
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removed,  slip-resistant  footwear  or 
handrails  meeting  the  requirements  of 
Subpart  D  of  Part  1910  would  be 
required  to  be  used  to  prevent 
employees  from  slipping.  In  addition,  if 
the  spraying  operation  takes  place  with 
the  vehide  in  motion,  the  area  frvm 
which  the  operator  works  must  be 
provided  wf  di  guardrails  to  protect  him 
or  her  from  falUng  bom  the  vehicle. 
These  proposed  requirements  are  based 
on  the  requirements  of  Section  5.4  of 
ANSI  2133.1-1982. 

Paragraph  (r)(4)  proposes 
requirements  for  stump  cutters.  These 
proposed  requirements  would  spedfy 
that  cutters  be  equipped  with  enclosures 
or  guards  to  protect  employees  &Y)m  the 
blades  and  debris,  and  diat  employees 
wear  eye  and  face  protection  in  the 
imraecUate  area  of  stump  grinding 
operations.  These  requirements  are 
essentially  the  same  as  those  contained 
in  Section  5  J  of  ANSI  Z133.1-1982. 

Parapaph  (rK5)  proposes 
requirements  intended  to  protect         \ 
empkiyaes  fnm  the  hazaids  presented  \ 
by  power  saws.  Proposed  paragraph 
(rK5)  anqihaaizes  that  the  requirements 
of  i  191(L206(c)(5)  an>ly  (dealing  %vith 
inatrudions  lor  power  saw  operations). 
In  addition.  1 19iaa00(r)(S)  proposes 
requirements  for  startiDg  saws,  saw 
design  relative  to  chain  movement  and 
idling  spaad.  saw  operation,  refueling, 
daaningi  and  other  saw  maintenance. 
These  requireoients  are  based  on 
Section  6.2  of  ANSI  2133.1-1062  and  on 
requireBMots  oontained  in  the  draft 
standard  recommended  by  EEI  and 
IBEW. 

In  f  1910.2e0(rM6).  OSHA  is  proposing 
requirements  for  backpack  power  units. 
To  protect  employees  operating  or 
maintaining  this  equipment  and  other 
employees  in  the  area,  the  propcMed 
requirements  specify  that  no  one  other 
than  the  operator  be  within  10  feet  (306 
cm)  of  the  catting  head  of  the  brush  saw, 
that  the  unit  be  equipped  with  a  quick 
shutoff  switch,  and  tfaJat  power  unit 
engines  be  stopped  for  all  cleaning, 
refueling,  adjustments,  and  repairs. 
These  requirements  are  baaed  on 
requirements  contained  in  Section  6.3  of 
ANSI  2133.1-1982. 

Paragraph  (r)(7)  proposes 
requirements  for  rJimhing  rope.  To 
protect  empioyeea  from  hazuds  posed 
by  rope  breakage,  these  requirements 
propose  that  ropes  have  a  specified 
minimum  strength  (taken  from  section 
7.9  of  the  ANSI  standard),  that  defective 
or  damaged  rope  not  be  used,  that  rope 
contact  with  chemicals  be  avoided,  that 
climbing  rope  not  be  spliced  to  effect 
repair,  mat  rope  ends  be  secured  to 
prevent  unraveling,  and  that  ropes  be 
stored  properly.  If  there  exists  a 


possibility  that  the  rope  will  be  taken 
closer  to  exposed  energized  lines  than 
the  dearances  specified  in  Table  R-6  or 
R-7,  employees  on  the  ground  or  in 
contact  with  ground  must  treat  the  rope 
as  energized  and  may  not  contact  it 
unless  electrical  protective  equipment  is 
used. 

Paragraph  (s) 

Proposed  i  1910.26e(s)  addresses 
communication  facilities  assodated 
with  electric  power  generation, 
transmission,  and  distribution  systems. 
Typical  communications  mstallations 
include  those  for  microwave  ■ignali'^g 
and  power  line  carriers. 

Microwave  signaling  systems  are 
addressed  by  proposed  paragraph  (sKl)- 
To  protect  employee's  eyes  from  being 
injured  by  microwave  radiation, 
paragraph  (s](l)(i)  would  prohibit 
employees  from  looking  into  an  open 
waveguide  or  antenna  which  is 
connected  to  an  energized  source  of 
microwave  radiation. 

Existing  8  1910.97.  which  covers  non- 
ionizing radiation,  prescribes  a  warning 
sign  with  a  special  symbol  indicating 
non-ionizing  radiation  hazards. 
Paragraph  (s)(lHii]  of  proposed 
i  1910.280  would  require  areas  which 
contain  radiation  in  excess  of  the 
radiation  protection  guide  set  forth  in 
8  1910.97  to  be  posted  with  the  warning 
sign.  Also,  the  proposal  would  require 
the  lower  half  of  that  sign  to  be  labeled 
as  follows: 

Radiatioa  ia  this  area  may  exceed 
hazardous  limitatioBS  and  special 
precautions  are  required.  Obtain  specific 
in«tnictoin  before  eotering. 

The  sign  would  warn  employees  about 
the  hazards  present  in  the  area  and 
would  inform  them  that  special 
instructions  would  be  necessary  to  enter 
the  area. 

In  8  1910.97,  the  radiation  protection 
guide  is  advisory  only.  Proposed 
8  1910.26e(s)(lKiii)  woold  make  the 
guide  mandato^  for  electric  utilities  by 
requiring  the  employer  to  institute 
measures  that  prevent  any  employee's 
exposure  bom  being  greater  dian  that 
set  forth  in  the  guide.  These  measures 
may  be  of  an  administrative  nature 
(such  as  limitations  on  the  duration  of 
exposure)  or  of  an  engineering  nature 
(such  as  a  design  of  the  system  diat 
limits  the  emitted  radiation  to  that 
permitted  by  die  guide]  or  may  involve 
the  use  of  personal  protective 
equipment 

Power  line  carrier  systems  use  the 
power  line  itself  to  carry  sicpials 
between  equipment  at  different  points 
on  the  line.  Because  of  this.  09iA  is 
proposing,  in  paragraf^  (sKZ).  that  work 


associated  with  power  line  carrier 
installations  be  performed  according  to 
the  requirements  for  work  on  energized 
lines. 

Paragraph  (t)  ' 

In  many  electric  distribution  systems, 
electrical  equipment  is  installed  in 
enclosures,  such  as  manholes  and 
vaults,  set  beneath  the  earth.  Proposed 
8  1910.260(t]  addresses  safefy  for  these 
underground  electrical  installations.  The 
requirements  proposed  in  this  paragraph 
are  in  addition  to  requirements 
contained  elsewhere  in  the  proposal 
because  paragraph  (t)  only  contains 
considerations  unique  to  underground 
facilities.  For  example,  paragraph  (e), 
relating  to  confined  spaces,  would  also 
apply  to  underground  operations 
involving  entry  into  a  confined  space. 

Paragraph  (t)(l)  would  require  the  use 
of  ladders  or  other  climbing  devices  for 
entrance  into  and  exit  from  manholes 
and  subsurface  vaults  that  are  more 
than  4  feet  (122  cm)  deep.  Because 
employees  can  earify  be  injured  in  the 
course  of  jumping  into  subsurface 
endosores  or  in  dimbing  on  the  cables 
and  hangers  wrhidi  have  been  installed 
in  these  enclosures,  die  proposal  would 
require  the  use  of  appropriate  devices 
for  employees  entering  and  exiting 
manholes  and  vaults.  The  practice  of 
climbing  on  equipment  sudi  as  cables 
and  cable  hangers  would  be  specifically 
prohibited  by  paragraph  (t){l).  OSHA 
requests  public  comment  on  die 
appropriateness  of  requiring  ladders  or 
other  climbing  devices  for  subsurface 
endosures  more  than  4  feet  (122  cm) 
deep,  as  opposed  to  requiring  tbem  for 
shallower  endosures  or  for  deeper 
endosures. 

Paragraph  (1^2)  would  require 
equipment  used  to  lower  materials  and 
tools  into  manholes  or  vaults  to  be 
capable  of  supporting  the  wei^t  and 
would  require  dds  equipment  to  be 
checked  for  defects  before  use.  Along 
with  head  protection  requirements 
contained  in  Subpart  I,  diis  provision 
would  protect  employees  against  falling 
tools  and  material  To  provide 
additional  protection  for  employees  in 
the  manhole  or  vault  paragraph  (t)(2) 
would  require  these  enqiloyees  to  be  in 
the  dear  when  hot  solder  or  other  hot 
compounds  are  lowered  into  the 
endosure,  because  of  the  possibility  of . 
burns  in  case  of  a  spiU.  OSHA  requests 
comments  on  whether  the  lowering  of  ^ 
other  materials  poses  hazards  to 
emploj'ees  that  are  not  addressed  in  the 
praposfd. 

Paragraph  (t)(3)  proposes  a 
reqairement  for  attendants  for 
manholes.  During  the  time  woric  is  being 
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peffonned  In  a  manhole  which  contains 
electric  squlpment  snergised  at  more 
than  280  volts,  an  employee  would  be 
required  to  be  available  In  the 
immediate  vldnlty  (but  not  normally  in 
the  manhole)  to  render  emeriency 
assistance  ss  may  be  needed.  However. 
the  attendant  would  be  allowed  to  enter 
the  manhole,  for  brief  periods,  to 
provide  other  than  emerfancy 
aasistanoe  to  those  tn^de.  Also,  an 
employee  worldng  alone  would  be 
pennltted  to  enter  a  manhold  briefly  lor 
the  purpoee  of  inspection,  housekeepli^ 
taking  readlnes.  or  other  similar  tvork.  If 
this  work  could  be  performed  safely. 
08HA  rsquestj  comments  on  whether 
employees  should  ever  be  allowed  to 
enter  manholes  slone  end.  if  so,  under 
what  conditions  and  for  whet  leuth  of 
time.  Direct  communlcetloas  would  be 
required  to  l>e  maintained  among  all 
employees  Involved  in  the  )ob.  Including 
sny  sttendants.  the  employees  in  the 
manhole,  and  employees  In  Mparale 
manholes  working  on  the  same  |ob. 

The  provisions  proposed  in  psragraph 
(tMSI  ars  necessary  so  that  assistance 
can  be  provided  in  emergencies  to 
employees  working  in  manholes,  where 
the  employee!  work  unobserved  and 
where  undetected  in|ury  is  likely  to 
occur.  Taken  from  existing 
1 18a8.06e(bKl).  these  requirements 
have  been  accepted  ss  protecting 
employees  within  the  manhole  without 
expoeing  the  sttendants  outside  to  s 
greater  risk.  The  existing  and  proposed 
standard  apply  to  manholes  containing 
equipment  energised  at  any  voltage. 
However,  EH  and  DEW  suggested  that 
08HA  required  attendants  only  if  the 
voltsge  sxceeds  250  volts.  Although  It 
might  seem  isfe  to  sllow  employees  to 
work  slons  in  manholes  containing 
equipment  energised  at  280  volu  or  less, 
employees  could  be  seriously  intured  et 
these  lower  voltages  under  certsin 
conditions.  08HA  requests  public 
comment  on  whether  sn  sttendant  is 
necessary  for  entry  into  manholes  or 
vaalle  eontsinlng  electric  equipment 
eimflsed  st  230  volts  or  less. 

To  install  cables  Into  the  underground 
ducts,  or  conduits,  which  will  conlsin 
them,  employees  use  s  series  of  short 
jointed  rods  or  s  long  nexible  rod 
Inserted  into  the  ducts.  The  insertion  of 
these  rods  into  the  ducU  Is  kno%vn  ss 
"rodding."  The  rods  are  used  to  thread 
the  cable-pulling  rope  through  the 
conduit.  After  the  rods  hsve  been 
withdrswn  snd  ths  csble-pulllng  ropes 
hsve  been  inserted,  the  cebles  csn  then 
be  pulled  through  by  mechanicsl  mesns. 

Parsgraph  (tM4)  of  proposed 
1 1910.289  would  require  the  duct  rods 
to  be  inserted  in  the  directloo  presenting 


the  leest  hasard  to  employees.  To  make 
surs  thet  the  rod  does  not  contact  Uve 
parts  In  the  far  manhole  or  vault  the 
propoeed  rule  would  also  require  an 
enmloyse  to  be  statloaed  at  the  remote 
end  of  the  rodding  operation. 

If  any  energised  cables  ars  to  be 
moved  during  underground  opera  dans, 
peragraph  (t)(5)  wotdd  require  them  to 
be  inspected  for  possible  defecta  that 
could  leed  to  a  fault  (If  a  defect  Is 
found,  the  requirements  of  peragraph 
(tMT)  would  spply.)  Then,  the  cables 
could  be  moved  only  under  the 
supervision  of  s  qualified  employee. 
These  provisions  would  protect 
employees  against  possibly  defsctlve 
cables,  which  oould  fsult  upon  being 
moved,  leedlng  to  serious  injury. 

To  prevent  soddents  resulting  from 
working  on  the  wrong  cable,  one  that 
may  be  energised,  peragraph  (tM6) 
would  rsoulrs  the  identlflcatioo  of  the 
proper  ceble  when  multiple  cables  are 
present  in  e  work  arae.  The 
Identlflcetion  must  be  made  by 
electrical  meens.  unless  the  proper  cable 
is  obvious  beceose  of  sppeeraooe  or 
location. 

Since  defective  energised  cables  msy 
fail  with  an  snormoos  releese  of  energy, 
precautions  oust  be  taken  to  m>n<iii>«« 
the  poesiblllty  of  such  an  occurrenoe 
while  an  employee  Is  working  in  s 
manhole.  Therefore,  paragraph  (tXT) 
propoees  to  prohibit  employees  from 
working  in  s  msnhole  which  contains  an 
energised  cable  with  a  defect  that  oould 
lead  to  a  fault  Typical  abnormalities 
thst  could  expoes  employees  to  infury 
ere  listed  ss:  oil  or  compound  leaking 
from  a  cable  or  joint  (splice),  a  broken 
cable  shesth  or  joint  sleeve,  hot 
locslized  surfsce  temperstures  on  s 
cable  or  joint  or  a  joint  that  is  swollen 
so  much  thst  its  circumference  exceeds 
3.5  times  the  standard  sleeve  diameter. 
08HA  invites  comments  on  whether 
there  ere  sdditlonal  defecta  which 
should  be  listed  (though  the 
performance  language  of  the  rule 
Includes  sny  obvious  msjor 
sbnormslity.  regardless  of  whether  it  Is 
listed).  OSHA  slso  invites  dsts  on 
whether  sny  of  the  listed  defects  could 
not  possibly  lesd  to  s  fsult  in  the  cable 
system. 

Under  some  service  losd  conditions,  it 
msy  not  be  scceptsble  for  the  electric 
utility  to  deenergize  the  cable  with  the 
defect  at  the  same  time  that  another  line 
is  deenergized  for  maintenance  work.  In 
such  cases,  the  proposal  would  allow 
the  defective  cable  or  splice  to  remain 
energized  as  long  as  the  employees  in 
the  msnhols  srs  protected  against  the 
possibls  sffects  of  s  fsilure.  For 
example,  a  ballistic  bisnket  wrrspped 


sround  s  defective  spiles  can  protect 
against  injury  from  tlie  effecta  of  e  Isult 
in  the  splice. 

Psragraph  (tX8)  would  rsquire 
metallic  sheath  continuity  to  be 
maintained  while  work  is  performed  on 
underground  cables.  Bonding  scross  an 
opening  in  a  cable's  sheeth  protecta 
employees  against  shock  frmn  s 
dinerenos  in  potential  on  cither  side  of 
the  opening. 

Paragraph  (u) 

Paragraph  (u)  of  proposed  1 1910209 
sddresses  work  performed  in 
substations.  As  is  the  case  elsewhere  hi 
the  proposal  the  provisions  of  this 
paragraph  apply  in  addition  to  the 
requiremenU  contained  in  other  portions 
of  the  proposal,  such  u  paragraph  (1)  on 
dsaranoes. 

Paragraph  (nXl)  would  require  that 
enough  space  ble  provided  around 
electric  equipment  to  allow  ready  and 
safe  access  to  snd  operstion  snd 
maintenance  of  the  equipment  This  rule 
would  prevent  employees  from 
contacting  exposed  live  parta  as  a  result 
of  InsufRdent  maneuvering  room.  A 
note  has  been  pnmosed  to  recognize,  as 
constituting  compliance,  the  provisions 
of  ANSI  C2-ig«7  for  the  design  of 
wockspece  for  electric  equipment 
OSHA  reelises  that  older  installations 
may  not  meet  the  exact  ttimiwiainna  Mt 
forth  in  the  latest  version  of  the  national 
consensus  standard.  The  Agency 
believes  that  the  language  of  proposed 
1 1910.289(uXl)  is  suffldently 
performance  oriented  that  older 
instsUations  built  to  specifications  in  the 
standards  thst  were  in  effect  st  the  time 
they  were  construded  would  likely  meet 
the  requirement  for  sufRdent 
workspsce. 

Proposed  paragraph  (uXZ)  would 
require  draw-out-type  circuit  breskers  to 
be  inserted  and  removed  while  the 
breaker  is  in  the  open  position. 
Additionsily,  if  the  design  of  the  control 
devices  permits,  the  control  circuit  for 
the  circuit  breaker  would  have  to  be 
rendered  inoperative.  (Some  circuit 
breaker  and  control  device  designs  do 
not  incorporate  s  feature  allowing  the 
control  device  for  the  breaker  to  be 
rendered  inoperstive.)  These  provisions 
sre  intended  to  prevent  srcing  which 
could  injure  employees. 

Because  voltages  can  be  impressed  or 
induced  on  Isrge  metal  objects  near 
subststion  equipment  psrsgrsph 
(u)(3)(i)  would  require  conductive  fences 
sround  substations  to  be  grounded. 
Continuity  scross  openings  would  also 
be  required  in  order  to  eliminate  voltage 
differences  between  sd)scent  parta  of 
the  fence. 


Paragraph  (u)(3)(ii)  proposes  the 
locking  of  unattended  substations. 
Althotigh  this  provision  appears  to  be 
relsted  to  public  safety,  worker  safety 
could  also  be  affected  by  undeterred 
public  access  to  stations.  For  example. 
an  unauthorized  person  in  a  substation 
could  accidentally  energize  circuiU 
which  have  been  deenergized  for  work 
to  be  performed. 

Paragraph  (u)(4)  addresses  the 
guarding  of  energized  parts.  Rooms  and 
spaces  containing  electric  supply 
condudors  or  equipment  would  be 
required  to  be  endosed  within  fences, 
screens,  partitions,  or  walls  to  prevent 
unqualified  persons  from  entering.  The 
entrances  to  such  rooms  and  spaces 
would  be  required  to  be  locked  or 
,  attended.  «md  warning  signs  would  have 
to  be  posted.  These  provisions,  which 
are  proposed  in  paragraph  (u)(4)(i),  are 
intended  to  prevent  unqualified  persons 
&t>m  gaining  access  to  high  voltage 
equipment  and  from  contacting  exposed 
live  parta. 

Paragraph  (u)(4)(ii)  would  require  live 
parta  operating  at  more  than  ISO  volte  to 
be  guanled,  by  physical  guards  or  by 
location,  or  insulated.  This  provision 
would  proted  qualified  employees  from 
acddentally  contacting  energized  parte. 
Guidance  for  dearance  distances 
appropriate  for  guarding  by  location  can 
be  found  in  ANSI  C2.  Installations 
meeting  the  ANSI  provteions  comply 
with  paragraph  (uK4)(ii).  Paragraphs 
(u)(4)  (i)  and  (ii)  are  based  on  Sections 
llOA  and  124A.1.  respectively,  of  ANSI 
C2-1987. 

Paragraph  (u)(4)(iii)  woidd  require  the 
guarding  of  live  parte  within  a 
compartment  to  be  maintained  during 
operation  and  maintenance  functions. 
Tliis  guarding  is  intended  to  prevent 
scddental  contact  with  energized  parte 
and  to  prevent  objects  frt)m  being 
dropped  on  energized  parte.  However, 
since  access  must  be  gained  to 
eneigized  equipment  by  qualified 
employees,  an  exception  to  this 
proposed  requirement  would  allow  the 
removal  of  guards  for  this  purpose.  In 
such  cases,  paragraph  (u)(4)(iv)  would 
proted  other  employees  nearby  by 
requiring  the  installation  of  protective 
barriers  aroimd  the  work  area. 

So  that  employees  can  receive 
pertinent  information  on  conditions  that 
affed  safety  at  the  substation. 
paragraph  (u)(5)(i)  would  require 
employees  wiio  do  not  regulariy  woik  at 
the  station  to  report  their  presence, 
usually  to  the  employee  in  charge. 
Typical  conditions  affecting  safety  in 
substations  include  the  location  of 
energized  equipment  in  the  area  and  the 
limite  of  any  deenergized  work  area. 
Paragraph  (uK$MU)  proposes  that  this 


specific  information  be  communicated  *o 
employees  dunng  the  job  briefing 
required  by  proposed  $1910  2n9(c). 

Paragraph  (v| 

Paragraph  (v)  of  proposed  $  1910.269 
contains  requirements  pertaining  to 
electric  power  generating  planto  and  to 
woric  practices  used  in  these  plants.  As 
U  the  case  elsewhere  in  the  proposal, 
the  provisions  of  paragraph  (v)  would 
apply  in  addition  to  the  other 
requiremente  of  the  standard. 

Paragraph  (v)(l)(i)  would  require  the 
employer  to  maintain  interlocks  and 
other  safety  devices  (such  as  relief 
valves)  in  a  safe  and  operable  condibon. 
This  requirement  would  ensure  that 
these  devices  perform  their  intended 
function  of  protecting  workers  when 
called  upon  to  do  so.  To  ensure  further 
ttiat  these  devices  remain  operable, 
paragraph  (v)(l)(ii)  would  prohibit  them 
fav>m  being  modified  to  defeat  their 
function,  except  as  necessary  for  the 
test  repair,  or  adjustment  of  the  device. 

Sometimes  the  brushes  on  a  generator 
or  exdter  must  be  replaced  whUe  the 
machine  is  in  operation.  This  woric  is 
unusually  hazardous,  and  extreme 
caution  must  be  observed  by  employees 
performing  the  job.  To  proted  these 
workers,  paragraph  (v)(2)  proposes  extra 
requiremente  for  replacing  brushes 
while  the  generator  is  in  service.  Since 
filed  windings  and  exdters  are  operated 
in  an  underground  condition,  there  is  no 
voltage  with  reaped  to  ground  on  the 
brushes  as  long  as  there  is  no  ground 
fault  in  the  circuit  So  that  no  voltage  to 
groimd  is  present  while  employees  are 
changing  the  brushes,  paragraph 
(v)(2)(ii)  would  require  the  exdter-field 
circuit  to  be  checked  to  ensure  that  a 
grotmd  condition  does  not  exist. 
Additionally,  any  ground  detection 
devices  must  be  disconnected  and 
tagged. 

Paragraph  (v)(3)  would  require  that 
enough  space  be  provided  around 
electric  equipment  to  allow  ready  and 
safe  access  to,  and  operation  and 
maintenance  of,  the  equipment  this  rule 
would  prevent  employees  bom 
contacting  exposed  live  parte  as  a  result 
of  insuffident  maneuvering  room.  A 
note  has  been  proposed  to  recognize,  as 
constituting  compliance,  the  provisions 
of  ANSI  C2-1987  for  the  design  of 
workspace  for  electric  equipment 
OSHA  realizes  that  older  installations 
may  not  meet  the  exact  dimensions  set 
forth  in  the  latest  version  of  the  national 
consensus  standard.  The  Agency 
believes  that  the  language  of  proposed 
( 1910.269(v)(3)  is  sufBdently 
performance  oriented  that  older 
installations  built  to  specifications  in  the 
stcmdards  that  were  in  effed  at  the  time 


they  were  constructed  would  likely  meet 
the  requirement  for  sufficient 
worlispace 

Paragraph  (v)(4)  addresses  the 
guarding  of  energized  parts.  Rooms  and 
spaces  containing  electric  supply 
conductors  or  equipment  would  be 
required  to  be  enclosed  within  fences, 
screens,  partitions,  or  walls  to  prevent 
tmqualified  persons  from  entering.  The 
entrances  to  such  rooms  and  spaces 
would  be  required  to  be  locked  or 
attended,  and  warning  signs  would  have 
to  be  posted.  These  provisions,  which 
are  proposed  in  paragraph  (v)(4)(i).  are 
intended  to  prevent  unqualified  persons 
from  gaining  access  to  high  voltage 
equipment  and  from  contacting  exposed 
live  parts. 

Paragraph  (v)(4)(ii)  would  require  hve 
parte  operating  at  more  150  volts  to  be 
guarded,  by  physical  guards  or  by 
location,  or  insulated  This  provision 
would  protect  qualified  employees  frxMn 
acddentally  contacting  energized  parts. 
Guidance  for  clearance  distances 
appropriate  for  guarding  by  location  can 
be  found  in  ANSI  C2.  Installations 
meeting  the  ANSI  provisions  comply 
with  paragraph  (v)(4)(ii).  Paragraphs 
(v)(4)  (i)  and  (ii)  are  based  on  Sections 
llOA  and  124A.1.  respectively,  of  ANSI 
C2-1987. 

Paragraph  (vX4)(iii)  would  require  the 
guarding  of  live  parte  within  a 
compartment  to  be  maintained  during 
operation  and  maintenance  fundions. 
l^s  guarding  is  intended  to  prevent 
acddental  contact  with  energized  parts 
and  to  prevent  objecte  bom  being 
dropped  on  energized  parte.  However, 
since  access  must  be  gained  to 
energized  equipment  by  qualified 
employees,  an  exception  to  this 
proposed  requirement  would  allow  the 
removal  of  guards  for' this  purpose.  In 
such  cases,  paragraph  (v)(4Hiv)  would 
proted  other  employees  nearby  by 
requiring  the  installation  of  protective 
barriers  around  the  work  area. 

Paragraph  (v)(5)  of  proposed 
S  1910.260  addresses  the  breaking  of 
pressiue  connections.  If  hazardous 
pressures  or  temperatures  may  be 
present  on  a  line,  paragraph  (v)(5)(i) 
would  require  that  the  line  be  isolated, 
drained,  and  locked  out  or  tagged  in 
accordance  with  proposed  §  1910.2eo(d) 
before  a  valve  bonnet  or  suCBng  box 
gland  is  moved  or  removed  and  before  a 
flanged  joint  or  other  pressure 
connection  is  broken. 

Paragraph  (v)(5)(ii)  would  require  that 
the  bolts,  nute,  or  other  fasteners  then 
be  loosened.  However,  before  they  axe 
removed,  spedal  care  miut  be  exerdsed 
to  ensure  that  the  coimection  is  not 
under  pressure.  For  example,  once  the 
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fasteners  an  loosened,  the  cover  should 
carefully  be  tapped  loose  to  allow  any 
residual  pressurs  to  be  relieved. 

Boilers  are  an  essential  pari  of  steam- 
driven  electric  generating  plants.  Water 
is  heated  and  converted  to  steam,  which 
in  turn  drives  the  steam  turbine 
generating  equipment.  Boilers.  «vhether 
of  the  watertube  or  firetube  tjrpe. 
contain  spaces  that  must  be  entered 
periodicaJly  for  msintenance. 

To  ensure  that  work  can  be  safely 
initiated,  paragraph  (vKONi)  would 
require  an  Intpectloa  to  be  undertaken 
by  a  designated  person.  To  protect 
employeee  who  mey  have  to  reenter  the 
work  area  fhna  hasards  arlsina  from 
incomplete  work  or  other  problems 
which  may  have  occurred  during  the 
course  of  work,  this  paragraph  would 
require  a  similar  inspectkMi  to  be 
performed  efler  work  is  completed.  As  a 
nirther  precaution,  this  paragraph 
proposes  s  requirement  for  aye 
protection  during  cleaning  operations. 

Propoaed  paragraph  (vNeKii)  would 
require  that  provision  be  made  to 
sdequately  abletd  ■mptoysea  working 
near  the  and  of  water  or  steam  tubea 
during  cleaning  opetatloM. 

In  I  I9ia288(v)(7).  06HA  to  propoeli« 
requirements  for  chemical  '■^*««*"g  of 
boilers  and  praaaure  vosaels.  These 
proposed  requirements  specify  that 
areas  be  oordoaed  off  to  reatrict  aocaas 
during  cleaning  and  that  the  number  of 
workers  in  the  aree  be  limited  to  tboee 
needed  to  do  the  operation.  Bacaaae  ol 
the  flammabtiity  of  chemicals  used  In 
cleanloi  and  the  poealbility  of 
flanunaMe  geaea  in  the  boiler  or 
pressure  veeeel  the  proposal  woold 
prohibit  smoking  erekUnt.  *d<1  other 
ignition  sources  during  rlaanir^ 
operations.  In  addition,  requlrsments  are 
propoaed  for  the  uae  of  protective 
clothing,  goaglaa,  boota.  and  giovea  and 
for  the  availabdlty  of  dean  water  or 
emergency  showers  in  the  general  area 
of  work.  These  profweed  provlsioas 
recognise  the  hasards  of  cheflalcal 
cleaning  and  are  intended  to  ™*ntmtM 
risks  to  employees  durli^  these 
operations. 

In  I  19l0.2fle(v)(8).  OSHA  is  propoelng 
requiremenU  for  chlorine  system  safety. 
(These  requirements  would,  of  course. 
Im  In  addition  to  other  provi«ioas  in  Part 
1910  addressing  the  hazards  of  sxposure 
to  chlorine,  such  ss  those  in  Subparts  1 
and  Z.)  OSHA  proposes  that  gasaoua 
chlorine  tyttem  enclosures  be  posted 
with  signs  restricting  sntry  snd  wsming 
of  the  hazards.  Entry  into  the  restricted 
area  would  be  permitted  only  for 
designsled  employees  equipped  with 
personsl  protective  equipment  snd 
would  be  limited  to  the  number  required 
to  perform  the  Usk.  In  sddiUon.  OSHA 


proposes  thst  emergency  repair  kits  for 
repair  of  chlorine  leaks  be  svailable  and 
that  chlorine  tanks,  pipes,  and 
equipment  be  purged  snd  isolsted  from 
other  sources  of  chlorine  before 
employee  operstions  begin.  Lastly, 
OSHA  proposes  that  the  employer  take 
precautlooa  to  prevent  accidental 
mixing  of  chlorine  urlth  reactive 
mateiiils  which  could  produce  a 
hazardoue  aMnatlon. 

Paragraph  (v)(0)  of  propoaed 
1 1910.200  proposes  requlrsments  for 
boiler  repair  work.  Thsise  proposed 
requirements  specify  that  boJer 
furnaces  and  ash  hoppers  be  inspected 
for  poeslble  falling  oi^ts.  such  ae 
failed  Uners.  before  repair  work  is 
begun.  If  this  haiard  exists,  overhead 
protection  would  be  required  to  be 
provided.  AdditionaUy,  OSHA  propoeea 
that  employeee  stand  dear  of  the 
opening  of  an  operating  boikr  when 
opening  the  door  to  prevent  iniury  udiich 
may  be  caused  by  hot  gases  escaping 
from  the  open  door. 

In  1 19ia20e(vMlO).  OSHA  U 
propoelng  raqulieinents  for  turbine- 
generator  systems.  Turbine  generators 
sre  typically  cooled  by  sir  or  hydrogen 
circulated  by  fans  mounted  on  the 
generator  rotor.  The  requirements 
proposed  in  paragraph  (vMlO)  addrsss 
the  fire  and  explosion  hazards  of 
hydrogen  in  turbine  generators  snd  ars 
based  on  requirements  in  the  draft 
standard  racommcnded  by  EB  and 
IBEW.  Theae  proposed  requirements 
would  prohibit  smoking  or  other  ignition 
sources  near  hydrogen  or  hydrogen 
sealing  systems  and  require  the  poatii^ 
of  signs  warning  of  the  exploaion 
hasvd.  In  addition,  cooditioaa  of 
excessive  hydrogen  makeup  or 
abnormal  pressure  loss  would  be 
considered  to  be  an  emergency  situatioB 
requiring  correction,  and  a  quantity  of 
inert  gas  suitsble  for  purging  hydrogen 
from  generators  would  be  required  to  be 
svsilabls. 

In  parayaph  (vMll).  OSHA  is 
proposing  requirements  for  the  K*iw<Utn 
of  coal  and  ash.  indudiog  the  use  of 
rsilroad  squipment  snd  convpyors. 
Paragraph  (vHIlM')  would  permit  only 
designated  persons  to  opcrsts  railroed 
equipment.  Designated  persons  are 
persons  who  are  quaUried  to  perform  a 
given  task  (in  this  instance,  operate 
railroad  equipment)  and  who  are 
assignsd  by  the  employer  to  perform  this 
task. 

Restricting  the  running  of  railroad 
equipment  to  persona  who  are 
knowledgeable  of  the  way  to  operate  the 
equipment  and  of  the  accepted  rules, 
such  as  right-of-wsy  and  tlgnalling,  will 
prevent  acddants  by  assuring  that  the 
equipment  operator  Is  competeaL 


In  parafrapb  (vMllMli).  a  wamii«  is 
required  to  be  given  befoee  a  locomotive 
or  locomotive  crane  is  moved.  This 
warning  will  allow  employees  the 
opportimity  to  stand  dear  of  the  train 
and  track  before  the  equipment  oMves. 

The  proposal  would  rsquire.  in 
paragrapha  \y'^^X^m^  and  (iv).  that 
drewheads  not  be  aligDed  by  emplojrees 
kicking  the  drawheads  (to  prevent  in)Hry 
to  or  loss  of  the  employees'  feet)  end 
thet  drswhesds  and  knuckles  not  be 
shifted  while  railroad  eqatpownt  Is  in 
motion  (to  prevent  runaway  rail  cars). 
(A  drawhead  is  the  body  of  the 
automatic  coapler.  aid  the  knuckle  Is 
the  SBOvable  arm  erhich  connects  with 
the  drawfaead  to  fora  the  oouphng  on 
cars  and  locoaiotivaa.) 

Para^aph  (vNHNv)  proposes  that 
railroad  cars,  when  stopped  for 
unloading,  be  blocked  to  prevent  the 
cars  from  moving. 

In  paragraph  (vXll)(vi).  die  standard 
would  require  an  emergency  aieana  to 
enable  employees  to  stop  railcar 
dumping  during  this  operation.  In  the 
event  en  incident  occurs,  this  sefeguerd 
will  allow  interruption  of  the  damping 
operation  to  preclude  or  minimise  infury 
to  employees. 

P^rayeph  (v)(11)(vli)  proposes  thet 
employees  be  trained  and 
knowledgeeMe  if  they  work  in  areas 
where  coal-  and  ash-handling  conveyors 
operste.  For  example,  their  trsining  and 
knowledge  should  be  thorough  in  the 
subfects  of  the  operstion  of  the  conveyor 
system,  the  hazards  associated  with 
conveyors,  how  to  minimi«*  these 
hazards,  snd  in  the  requirements  of  this 
Standard  that  pertain  to  conveyor 
operation. 

The  standard  would  require,  in 
paragraph  (vKUHvlUl  that  employees 
IM  prohibited  from  riding  on  coal-  or 
ssh-handling  conveyors.  Belt  conveyors 
sre  not  designed  to  carry  persons  and 
riding  the  conveying  medium  can  be 
very  hazardous.  This  paragraph  would 
further  require  that  employees  only  be 
sllowed  to  cross  over  a  belt  conveyor  at 
walkways,  unless  ths  conveyor  is  locked 
out  or  tagged  in  accordance  with 
proposedi  1910.260(d). 

Ptragraph  (v)(ll)(ix)  addresses  the 
hazard  of  unexpected  startup  of 
conveyors.  If  a  conveyor  could  cause 
injury  when  it  is  started,  the  proposal 
would  requ^  that  personnel  in  the  area 
be  alerted  by  a  signsl  or  by  s  designated 
employee  that  the  conveyor  is  about  to 
start.  For  automatically  and  remotely 
controlled  cooveyora.  an  audible 
warning  device  that  could  be  heard  at 
all  points  along  the  conveyor  where 
personnel  could  be  present  would  be 
required.  However,  a  visual  warning 


would  be  permitted  if  ii  would  be  more 
effective  in  alerting  employees. 

Exceptions  to  the  requirement  for 
warning  devices  would  be  given  if  the 
system  function  would  be  seriously 
hindered  by  the  required  time  delay  or  if 
the  Intent  of  the  warning  could  be 
misinterpreted  (as  when  many  different 
conveyors  and  allied  devices  are  used). 
In  such  cases,  warning  signs  would  be 
required  to  be  provided  at  locations 
along  the  conveyor  where  it  is  not 
guarded  by  position  or  location.  These 
exceptions  protect  employees  at 
conveyor  installations  that  cannot  have 
warning  devices  installed  for  design 
reasons.  OSHA  requests  information  on 
safer  alternatives  to  warning  signs. 

The  provisions  of  paragraph  (v)(ll)(ix) 
are  intended  to  protect  employees  from 
getting  caught  in  and  injured  by  a 
conveyor  that  is  started  unexpectedly. 
This  paragraph  is  based  on  provisions  in 
Safe^  Standards  for  Conveyors  and 
Related  Equipment  ASME/ANSI  B2ai- 
1967. 

Paragraph  (v)(ll)(x)  addresses 
hazards  assodated  with  emergency 
situations  involving  automatic^y  and 
remotely  controlled  conveyors,  lliese 
conveyors  would  be  required  to  have 
emergency  stop  devices  so  that  the 
equipment  could  be  deenergized  in  case 
an  employee  becomes  endangered  by  its 
operation.  However,  if  the  design, 
function,  and  operation  of  a  conveyor  is 
not  hazardous  to  personnel  an 
emergency  stop  would  not  be  required. 

The  emergency  stop  devices  would 
hsve  to  be  easily  identURable  and  would 
have  to  be  placed  anywhere  the 
conveyor  is  not  guarded.  They  would 
also  be  required  to  act  directly  on  the 
control  of  the  conveyor  (not  dependent 
on  the  stopping  of  other  intermediate 
equipment)  and  to  be  installed  so  that 
they  cannot  be  overridden. 

The  requirements  proposed  in' 
paragraph  (v)(ll)(x)  are  also  based  on 
ASME/ANSI  B20.1-1987. 

In  1 1910.289(v)(ll)(xi).  OSHA  is 
proposing  that,  where  a  combustible 
atmosphere  may  be  produced  in  coal- 
handling  operations,  sources  of  ignition 
be  eliminated  or  controlled  to  prevent 
ignition  of  combustible  gases.  This 
requirement  is  proposed  to  mitigate  the 
hazard  of  fire  and  explosion  in  coal- 
handling  operations  and  would  indicate 
that  a  combustible  atmosphere  may 
occur  in  these  operations.  An  area  in 
which  this  may  occur  must  be 
considered  a  Class  II  location  as  far  as 
ignitioh  sources  are  concerned.  (See 
Subpart  S  of  Part  1910  for  requirements 
pertaining  to  the  control  of  electrical 
ignition  sources  in  Class  II  locations. 
which  are  locations  that  are  hazardous 


because  of  the  presence  of  combustible 
dust,  such  as  coal  dust) 

In  paragraphs  (v)(ll)  (xii)  and  (xiii), 
OSHA  is  proposing  that  employees  not 
be  allowed  to  woiic  on  or  beneath 
overhanging  coal  and  that  employees 
entering  a  bunker  or  silo  wear  a  safety 
harness  with  lifeline  attached  to  a  fixed 
support  outside  the  bunker  attended  at 
all  times  by  a  standby  employee.  Based 
on  requirements  contained  in  die  draft 
standard  recommended  by  EEI  and 
IBEW,  these  requirements  address  the 
hazards  of  being  struck  or  crashed  by 
falling  coal  and  of  suffocating  by  being 
buried  in  coal. 

Paragraph  (v)(12)  proposes 
requirements  for  walking  and  woridng 
surfaces.  Proposed  paragraph  (v)(12)(i) 
emphasizes  that  the  requirements  of 
Subpart  D  of  Part  1910  would  continue 
to  apply.  However,  paragraph  (v)(12)(ii) 
would  provide  an  exception  to  the 
Subpart  D  requirements  whereby  a  floor 
hole,  through  which  passes  machinery, 
piping,  or  other  equipment  that  may 
expand  or  contract  in  the  hole,  is 
permitted  to  be  guarded  by  a  toeboard  if 
the  opening  around  the  machinery  or 
pipe  is  12  inches  (30.5  cm)  or  less.  Ilus 
provision  recognizes  the  need  to  provide 
for  expansion  and  contraction  of 
equipment  and  OSHA  believes  that  a 
toeboard  will  normally  prevent  an 
employee's  foot  from  entering  the 
opening  as  well  as  prevent  tools  from 
falling  through  the  hole.  However, 
OSHA  recognizes  that  this  condition  is 
not  unique  to  electric  utility  workplaces, 
and  comments  are  requested  on  whether 
this  exception  to  an  existing  general 
industry  requirement  is  warranted  and 
whether  it  will  provide  adequate 
protection. 

Paragraph  (v)(13)  proposes  that 
employees  working  near  gates,  valves. 
Intakes,  or  flumes  of  a  hydroplant  would 
be  required  to  be  warned  before 
changes  are  made  in  water  flow  rates,  if 
such  a  change  would  pose  a  hazard  to 
employees. 

Paragraph  (w) 

Paragraph  (w)  proposes  requirements 
for  special  conditions  that  are 
encountered  during  electric  power 
generation,  transmission,  and 
distribution  worii. 

Since  capadtors  store  electric  charge 
and  can  release  electrical  energy  even 
when  disconnected  from  their  sources  of 
supply,  some  additional  precautions  to 
those  proposed  in  paragraphs  (m) 
(deenergizing  lines  and  equipment)  and 
(n)  (grounding)  of  §  1910.269  may  be 
necessary  when  work  is  performed  on 
capacitors  or  on  lines  which  are 
connected  to  capacitors.  Paragraph 
(w)(l)  proposes  precautions  which  will 


enable  this  equipment  to  be  considered 
as  deenergized.  Under  paragraph 
(w](l)(i),  capadtors  on  which  w(Hi(  is  to 
be  performed  would  have  to  be 
disconnected  from  Aeir  sources  of 
supply  and  short-drcuited.  This  would 
not  only  remove  the  sources  of  electric 
current  but  would  relieve  the  capadtors 
of  their  charge  as  well  However,  for 
work  on  individual  capadtors  in  a 
series-parallel  capadtor  bank,  each  unit 
would  have  to  be  short-drcuited 
between  its  terminals  and  the  capadtcn' 
tank  or  rack,  with  the  rack  grounded: 
otherwise,  individual  capadtors  could 
retain  a  charge.  This  consideration  is 
proposed  in  paragraph  (w)(l)(ii).  Lastly, 
paragraph  (w)(l)(iii)  would  require  lines 
to  which  capadtors  are  connected  to  be 
short-drcuited  befme  the  lines  can  be 
considered  deenergized. 

Although  the  magnetic  flux  density  in 
the  core  of  a  current  transfonner  is 
usuaUy  very  low,  resulting  in  a  low 
secondary  voltage,  it  will  rise  to 
saturation  if  the  secondary  circuit  is 
opened  while  the  transformer  primary  is 
energized.  If  this  occurs,  the  magnetic 
flux  will  induce  a  voltage  in  the 
secondary  winding  high  enough  to  be 
hazardous  to  the  insulation  in  the 
secondary  circuit  and  to  personnel 
Because  of  this  hazard  to  workers, 
paragraph  (w)(2)  would  prohibit  the 
opening  of  the  secondary  circuit  of  a 
current  transformer  while  the  primary  is 
energized.  If  the  primary  cannot  be 
deenergized  for  woiic  to  be  performed 
on  the  secondary,  then  the  secondary 
circuit  would  have  to  be  bridged  so  that 
an  open-circuit  condition  would  not 
result. 

In  a  series  streetlighting  circuit  the 
lamps  are  connected  in  series,  and  the 
same  current  flows  in  each  lamp.  This 
current  is  supplied  by  a  constant-ciurent 
transformer,  which  provides  a  constant 
current  at  a  variable  voltage  from  a 
source  of  constant  voltage  and  variable 
current  Like  the  current  transformer,  the 
constant  current  source  attempts  to 
supply  current  even  when  the  secondary 
circuit  is  open.  The  resultant  open- 
circuit  voltage  can  be  very  high  and 
hazardous  to  employees.  For  this  reason, 
paragraph  (w)(3)  proposes  a 
requirement  similar  to  that  in  paragraph 
(w](2),  that  either  the  streetlighting 
transformer  be  deenergized  or  the  circuit 
be  bridged  to  avoid  an  open-circuit 
condition. 

Frequently,  electric  power  generation, 
transmission,  and  distribution 
employees  must  work  at  night  or  in 
enclosed  places,  such  as  manholes,  that 
are  not  illuminated  by  the  sun.  Since 
inadvertent  contact  with  live  parts  can 
be  fatal  good  lighting  is  important  to  the 
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Mf«ty  of  tbcM  trorkan.  Thcrtfar*. 
paragraph  (wN4)  propoaaa  that  aufllclant 
UlumlnaHon  ba  provtdad  ao  that  wrack 
can  ba  perfonaad  aaJaly.  Spadflc 
guldanca  ia  not  provldad  In  tha  propoaal 
but  OSHA  raquaata  ooaunanta  and 
•upportlng  data  with  raapect  to  lavala  of 
Ulumlnatkm  that  ara  nacaaaary  for 
safety. 

To  protect  aflsployaaa  working  In 
araas  that  expoaa  than  to  tha  haxaida  of 
drowning,  paragraph  (w)(S)  woaM 
requira  tna  provtakm  and  oaa  of 
penonal  notatloa  davioea.  AdditlonaUy, 
to  enaura  that  thaaa  davicaa  will  provide 
tha  nacaaaary  protection  open  demand, 
they  would  have  to  ba  apfirovad  by  tha 
U.&  Coaat  Coard.  ba  maintainad  in  aafa 
conditloa  and  ba  regularly  biapactad  for 
defects  that  render  them  unsuitable  for 
use.  Employees  would  not  be  permitted 
to  cross  streams  unless  a  safe  means  of 
passage  Is  provided. 

Employaea  working  ia  araaa  axpoaad 
to  pedestrain  or  vehicular  traffk  ara 
exposed  to  additional  hazards  compared 
to  thoaa  working  on  the  employer's 
premlaaa.  where  pubUc  acoaaa  ia 
restricted.  One  serlooa  additkmal 
hazard  faced  by  workera  axpoaad  to  tha 
public  la  that  of  being  atruck  by  a 
vehicle  (or  avan  by  a  pamm).  To  pcotact 
empioyaaa  ^bist  being  intored  aa  a 
result  of  trafAc  mishapa.  paragraph 
(w)(e)  would  require  tha  placamant  of 
warning  signs  or  flags  or  other  warning 
devices  to  channel  approaching  traffic 
away  frooi  tha  work  area  If  the 
conditiona  in  the  area  pose  a  hazard  to 
amployeea.  if  warning  stana  ara  not 
sufficient  protection  or  ifemployeea  are 
working  in  an  area  In  which  there  ara 
excavationa.  barricadaa  would  have  to 
be  erected.  Additionally,  warning  Ughta 
would  be  required  for  night  work. 

Paragraph  (wM7)  woold  caution 
employees  about  tlie  hazards  of  voltage 
backfeed  due  to  sourcea  of  ooganeratioa 
or  due  to  the  oonflguratioo  of  the  circuit 
Involved.  Under  ooodltiona  of  voltage 
backfeed,  tha  hnaa  upon  which  work  la 
to  be  performed  remain  energized  afta? 
the  main  source  of  power  has  been 
disconnected.  As  noted  by  this  section. 
the  linaa  would  have  to  ba  worked  aa 
energized,  under  tha  proviaiona  of 
paragraph  (1 )  of  propoaad  1 1910.280.  or 
could  be  worked  aa  daenergized. 
following  para^apha  (m)  and  (n)  of 
proposed  1 1910208.  The  referanoad 
paragraphs  contain  the  appropriate 
precautiooa  to  be  taken  ia  caaa  of 
voltage  backfeed. 

Sometimee  electric  power  generation, 
transmission,  and  disMbation  work 
involves  the  nae  of  lasers.  Appropriate 
requirements  for  the  installation, 
oparatioo,  and  hdjiiatwant  of  laaara  ara 


contained  in  exlatii^  |  in8.M  of  tha 
Conatruction  Standarda. 

Rather  than  develop  different 
requirements  for  electric  power 
generation,  tranamiaakm.  and 
distribotion  work.  OSHA  haa  propoaad 
to  adopt  the  construction  ragnJatlon  by 
reference  in  parayapb  (wK6)  of 
1 1910  JW. 

To  ensure  that  hychwilic  equipment 
retains  its  inaolating  value,  paragraph 
(w)(9)  would  require  the  hydraulic  fluid 
usad  In  inaulatad  sectlona  of  such 
equipment  to  be  of  the  inanlating  type. 

Paragraph  (x) 

Proposed  |  l9lOJ00(x)  oontaina 
deflnitioaa  of  tanaa  uaied  in  the  propoaal 
Since  thaaa  deffaiitiona  have  been  taken, 
in  large  part  from  oonsenaus  standarda 
and  exlating  OSHA  regulationa  and 
since  the  deiUnitions  included  are 
generally  aalf-axplanatory.  OSHA 
expects  thaaa  tenna  to  be  w«0 
understood,  and  no  explanation  is  given 
here.  However,  to  the  diacuasion  of  the 
proposed  provision  In  which  the  term 
first  appear*,  tha  Agency  has  provided 
an  explanation  of  any  term  whoee 
meaning  may  not  be  readily  apparent 
OSHA  requests  public  comment  on 
these  definitions  and  welcomes  any 
suggestions  offered  by  the  pubUc 

IV.  Siimiaary  of  tha  Praliiainaty 

Ragulaloffy 

naxibilltyi 


Introduction 

Executive  Order  12291  (46  FR 1S187, 
February  18. 1861)  requirea  that  a 
regulatory  impact  analysis  ba  oonduclad 
for  any  rule  having  major  economic 
conaaquences  for  the  national  aconooiy. 
individual  induatriaa.  geographical 
reglona.  or  levels  of  government.  In 
addition,  tha  Regulatory  Flexibility  Act 
of  1960  (Pub.  L  06-3&3.  04  Stat.  1164  [5 
use  eoi.  0t  teq.])  requires  OSHA  to 
determine  whether  a  proposed 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  cntitiaa.  and  tha 
National  Environmental  Policy  Act 
(NEPA)  of  1960  (42  U.S.C  4321.  »t  aagi.) 
requires  the  agency  to  ssaass  the 
environmental  consequencaa  of 
regulatory  actions. 

In  order  to  ooinply  with  Aeea 
requiremants  OSHA  haa  prepared  a 
Preliminary  Regulatory  Impact  and 
Regulatory  Flexibility  Aseesament 
(PRLA)  for  tha  propoaed  electric  power 
generation,  transmission,  and 
distribution  standard.  This  aaaessmeat 
includes  s  profile  of  the  industries  that 
would  be  affected,  the  aatlmatad 
number  of  ampkqraae  who  would  ba 


affected  and  the  tedmologkal 
feasibility,  coets.  benefits,  and  overall 
economic  impact  of  the  propoaed 
standard.  The  PRIA  la  available  in  tha 
OSHA  Docket  OfRoe. 

Since  the  proposed  standard  is  not 
likely:  (1)  To  have  an  animal  effect  on 
the  economy  of  9100  million:  (2)  to  result 
in  a  mafor  increase  in  ooets  or  prices  for 
oonsamera,  tnduatries,  government 
agendea.  or  geographic  regions:  or  (3)  to 
have  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  tamoration.  or  the  ability  of 
United  Statea-based  enterprises  to 
compete  with  rareign-based  enterprises, 
tha  proposal  does  not  constitute  a  mafor 
rule  under  tha  coat  criteria  of  Executive 
Order  12291. 

DataSouicm 

Tha  prfmaiy  sooroe  of  infbrmation 
uaed  for  this  aaaesament  is  a  |une  1966 
report  by  the  Eastern  Reaearch  Croup 
(ERG)  entitled.  'Preparation  of  an 
Boonomic  Impact  Study  for  the  Propoaed 
OSHA  Regdation  Covering  Electric 
Power  Generation.  Transmission,  and 
Distribotion.'*  (This  docoment  is  also 
available  in  the  Docket  Office.)  OSHA 
welcomes  additional  comments,  and  all 
information  supplied  will  be  carefully 
reviewed  and  evaluated  for 
incorporaboB  bito  the  Regulatory  Impact 
Assessment  (RIA)  that  will  accompany 
the  final  rule. 

Indmtry  Profile 

The  dvee  distinct  phasaa  in  eopplying 
electricity  to  an  electric  utibty's 
customers  are:  (1)  Generation:  (2) 
transmission,  and  (3)  distribution. 
Electric  power  generation  is  the  use  of 
generating  plants  to  convert  the  energy 
mm  fossil  fuel  water,  nuclear  foeL 
geothermal  sources,  the  sun.  etc.  to 
electricity.  Electric  power  transmission 
carries  the  huge  quantities  of  generated 
elecrldty  to  this  systems  that  deliver  the 
electricity.  Electric  power  distribution 
carries  the  electricity  to  its  industrial. 
commercial,  and  residential  users. 

The  proposed  standard  would 
primarily  affect  electric  utilitiea. 
electrical  contractor  line  crews,  and 
line-clearance  tree-trimming  contractors. 
There  are  approximately  3.200 
companies  and  organizations  that 
comprise  the  electric  utiUty  industry.  Of 
these.  273  an  privately  owned.  956  are 
rural  cooperatives,  and  about  2.000  are 
publicly  owned.  Private  utilities  are  the 
laigeat  entities  within  the  electric 
utilities  as  evidenced  by  the  fact  that  the 
largest  183  private  utilities  generate 
about  75  percent  of  the  electricity  in  the 
United  Statea.  Of  theae  183  electric 
utilitlaa,  14S  ara  vertically  integratf  d 
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(i.e..  they  own  generatiog  plants, 
transmisaioo  systems,  and  distribution 
networks),  26  have  only  generation 
plants,  3  have  only  transmiaaion 
systems,  and  9  have  tranamissioa 
systems  and  diattibution  networks. 
Electric  utilitiea  are  found  in  two  SIC 
codes.  SIC  911  (Electric  Services: 
"Establishments  engaged  in  the 
generation,  transmiaaion,  and/or 
distribution  <rf  electric  eneigy  Cor  sale") 
and  SIC  4031  (Electiic  and  Other 
Services  Combined:  "Establishments 
primarily  engaged  in  providing  electric 
services  in  combination  with  other 
services,  with  electric  services  as  the 
ma|or  part  tfaougb  less  than  05  percent  of 
the  total"). 

The  market  stnicture  in  which  electric 
utilities  function  is  best  described  as  a 
regulated  monopoly.  There  are 
substantial  economies  of  scale  in 
electric  power  operatioiu  within  a  given 
geograi^cal  area  so  that  the  most 
tecluu^ogically  eCEicieot  system  is  to 
^lave  one  or  a  few  electric  power 
suppliers.  The  rates  that  electric  utilities 
can  diaige,  however,  are  subject  to 
approval  by  atate  or  local  government 
agencies.  In  general,  diese  agencies 
allow  a  utility  to  recoup  its  expoiditurea 
plus  a  percentage  of  its  capital  assets. 
Included  within  tkeae  expenditures  are 
those  spent  upon  the  safety  and  health 
of  the  employees. 

OSHA  estimates  that  the  revenue 
from  the  electric  power  operations  of  all 
electric  utilities  was  about  9170  tullioo 
in  1965.  Of  this  revenue,  the  183  lai^geat 
private  electric  ntflittes  received  about 
9135  billioa  and  had  an  average  revenue 
of  about  9736  million  from  electric 
power  opoatians. 

Electrical  contractor  line  crews  are 
used  by  electric  utilities  to  perform 
operation,  maintenance,  and 
constructicm  activities.  Most  of  die 
appnndSBataly  1.600  contractors  who  do 
this  svoric  for  electric  utilities  ara 
roediiun-eiaed  electrical  contractors  w^o 
also  work  on  other  projects  for  other 
clients. 

Line-dearanoe  tree-trimming 
contractors  ara  used  by  electric  utilities 
to  perfonn  routine  tree-lrimming  around 
power  Unas.  Then  era  55  larger  and 
madhim  aize  landacaping  companies 
that  have  about  95  percent  of  this 
business  and  between  1.600  and  2.000 
small  companiea  that  perfonn  the  rest  of 
this  work. 

OSHA  has  no  infonnatioo  concerning 
the  revenues  received  by  these  two 
types  of  contractors  from  work 
performed  for  electric  utilities.  OSHA 
requests  information  concerning  these 
revenues,  and  any  information  received 
will  be  teriy.  •■  ed  for  incorporation  into 


the  RIA  that  will  accompany  the  final 
rule. 

Popuhtion-at-Risk 

The  data  correndy  available  to  OSHA 
indicate  that  the  pn^msed  standard 
would  a£Eect  BB7,775  emi^yees.  Of 
these,  608,575  are  employed  by  electric 
utilities,  about  13.200  are  employed  by 
electrical  contractus,  and  about  36.000 
are  employed  by  line-clearance  tree- 
trimming  contractora.  Of  the  606.575 
electric  utility  employees  who  perfonn 
electrical  power  operations.  138.399  are 
operation  and  maintenance  personnel 
who  face  the  most  risk  from  hazards 
that  ara  the  primary  focus  of  this 
proposed  standard.  (A  total  of  284.210 
employees  would  face  some  risk  from 
these  hazards.) 

Technological  FeasibiJity 

OSHA  has  determined  ttiat  the 
proposed  standard  is  technologically 
feasible.  The  proposal  would  not  require 
the  installation  of  large-scale,  state-of- 
the-art  capital  equipment  All  of  the 
provisions  of  the  proposal  involve 
equipment  evahtatkins.  and  work 
practices  that  are  widdy  used  and 
readily  availriile.  In  this  regard,  it 
should  be  noted  tfiat  the  proposal  is 
based  substantially  upon  three  source 
documents:  A  draft  proposal  jointly 
submitted  by  the  Edison  Electric 
Institute  and  the  International 
Brotherhood  of  Electrical  Workers;  a 
national  consensus  standard,  the 
National  Electrical  Safety  Code  (AN^ 
C-2);  and  Uie  requirements  of  Subpart  V 
of  OSHA's  curr«it  construction 
standards  in  29  CFR  Part  1826. 

Summary  of  Cott 

OSHA  has  used  current  woric 
practices  as  its  baseline  for  estimating 
the  cost  of  attaining  fall  compliance 
with  the  proposed  standard,  and  these 
estimates  are  summarized  in  Table  A. 
As  seen  in  the  table.  OSHA  has 
estimated  that  the  annual  cost  of  full 
compliance  with  the  proposed  standard 
would  be  about  920.723  million  of  which 
$16,341  million  would  be  spent  by 
electric  utilities.  91.608  million  would  be 
spent  by  contractor  line  crews,  and 
$2,774  million  would  be  spent  by  line- 
clearance  tree-trimming  contractora.  As 
shown  in  Table  A.  the  provision  having 
the  hi^st  annual  cost  (i.e..  SSJBOS 
million)  is  the  requirement  for  initial  and 
refresher  safety  training.  The  next 
highest  annual  cost  (Le..  93.380  million) 
is  for  inspecting  mechanical  elevating 
equipment  suci  as  bucket  and  boom 
trucks  working  in  enclosed  and  entry- 
permit  confined  spaces. 


Benefits 

The  proper  use  of  safety  equipment 
and  appropriate  work  practices  will 
prevent  fatalities  in  electric  utilities. 
About  70-percent  of  the  fatalities 
occurring  in  electric  utilities  are  a 
consequence  of  employee  contact  with 
electric  wiring  or  an  eliectrical 
apparatus.  This  is  particulariy 
hazardous  because  the  electricity  is 
transmitted  at  thousands  and  hundreds 
of  thousands  of  volts. 

OSHA  has  estimated  that  there  are 
between  68  and  75  fatalities  oocurring 
annually  among  electric  utility  and 
electric  utility  contractor  employees.  In 
addition,  there  are  an  estimated  43.725 
annual  injuries,  of  which  21.175  are  lost- 
workday  injuries  and  22.560  are  non- 
lost-woricday  injuries.  The  number  of 
annual  lost  workdays  is  about  367.255. 
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The  proposed  standard  would  not 
cover  electrical  utilization  hazards 
currently  covered  by  existing  Part  1910 
but  wodd  addreas  those  woric  practices 
involving  the  generation,  transmission, 
and  distribotion  of  electricity.  In 
particular,  the  propoaed  standard  ia 
designed  to  reduce  the  hazards  that 
cause  fatalities  and  serious  lost- 
workday  injuries.  The  hazards  that  are 
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diractly  coverad  by  the  propoMd 
standard  art  electrocution  and  injuries 
due  to  electric  shock.  In  addition,  the 
propoeed  standard  would  directly  affect 
fatalitlei  and  injuries  associated  writh 
four  other  types  of  accidents:  (1)  Struck 
by  or  struck  against:  (2)  fall:  (3)  caught 
in  or  between;  and  (4)  contact  with 
temperature  extremes.  OSHA  has 
determined  that  in  electric  utilities  S6- 
percent  of  all  fatalities.  SA.2-percent  of 
all  injuries.  45.2-percent  of  the  lost- 
workday  injuries,  and  SO.S-percent  of  the 
non-loet-workday  injuries  are  due  to 
electric  shock  or  to  one  of  these  4  types 
of  accidents.  After  adjusting  for  the 
Injuries  that  are  caused  by  hazards  that 
are  not  addressed  by  the  proposed 
standard  or  that  are  already  addressed 
by  the  existing  General  Industry 
Standards.  OSHA  has  determined  diat 
the  proposed  standard  coold  address  the 
hazards  that  annually  cause  30  to  34 
faUlitles  and  3.280  injuries  (of  which 
1.290  are  lost-workday  injuries, 
involving  22.345  annual  lost  workdajrs, 
and  1.070  are  non-lost-workday  injuries) 
incurred  by  electric  utility  and  electric 
utility  contractor  employees. 

OSHA  has  determined  that  of  these 
fatalities  and  injuries,  about  80-percent 
of  the  electrocutions.  OO-peroent  of  the 
other  fataUties,  and  two  thirds  of  the 
injuries  would  be  prevented  by 
compliance  with  tne  propoeed  standard. 
Thus.  OSHA  has  estimated  that 
compliance  with  this  proposed  standard 
would  annually  prevent  between  24  and 
28  faUlltles  and  2.175  injuries  of  which 
800  are  loet-workday  injuries,  involving 
14J20  prevented  lost  workdays,  and 
1.315  are  non-lost-workday  injuries. 

Economic  Impact 

The  proposed  standard  would  have  an 
economic  impact  upon  electric  utilitiee; 
however,  the  $18,341  million  annual  cost 
of  compliance  is  about  0.1-percent  of  the 
estimated  $18,704  billion  in  annual  net 
income  after  taxes.  In  addition,  the 
expenditures  upon  employee  safety 
would  be  considered  to  be  a  cost  of 
electric  power  production  that  pubUc 
utility  rate  commissions  would  allow 
electric  utilities  to  capture  through 
minimum  rate  increases.  OSHAbelieves 
that  the  proposed  standard  would  have 
no  significant  economic  Impact  upon  the 
electrical  contract  line  crews  and  line- 
clearance  tree-trimming  contractors. 
Their  increased  coats  would  be  passed 
onto  the  electric  utility  which,  in  turn, 
would  pass  these  costs  onto  its 
customers.  OSHA  requests  information 
concerning  this  conclusion,  and  any 
comments  received  will  be  reviewed 
and  evaluated  for  incorporation  into  the 
final  rule  and  into  the  RIA  that  will 
accompany  the  final  rule. 


Regulatory  Fhxibility  AnaJyais 

Pur«\iant  to  the  Regulatory  Flexibility 
Act  of  1900  (5  U.S.C  801).  the  Assistant 
Secretary  has  preliminarily  determined 
that  the  proposed  standard  would  not 
have  a  significant  impact  upon  a 
substantial  number  of  small  entities. 
OSHA  solicits  comments  and 
information  on  this  issue,  and  any 
comments  received  will  be  reviewed 
and  evaluated  for  incorporation  into  the 
RIA  of  the  final  rule. 

Environmental  Impact  Astetament — 
Finding  of  No  Significant  Impact 

The  proposed  standard  and  its 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1980  (42  U.S.C  4321.  »t  teq./, 
the  regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500).  and  the  Department  of 
Labor's  NEPA  Procedures  (20  CFR  Part 
11).  As  a  result  of  this  review,  the 
Assistant  Secretary  for  OSHA  has 
determined  that  the  proposed  standard 
will  have  no  significant  environmental 
Impact  The  procedurea  and  applications 
of  the  proposed  pfovisions  do  Dot 
impact  on  air,  water  or  soil  qoaUty, 
plant  or  animal  life,  the  use  of  laiid,  or 
other  aspects  of  the  environment  and 
therafore  are  not  anticipated  to  have 
any  significant  effect  on  the 
environment. 

V.  Federalism 

This  proposed  standard  has  been 
reviewed  in  accordance  with  Executive 
Order  12812  (52  FR  41885,  October  3a 
1987).  regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 

Klicy  options,  consult  with  States 
fore  taking  any  actions  that  would 
restrict  State  pwUcy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  If  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  siieh  preemption  ia  to  bis 
limited  to  the  extent  possible. 

Section  18  of  the  Gkxnipational  Safety 
and  Health  Act  (OSH  Act)  exjwesses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  Isaues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards 
Under  the  OSH  Act  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  ot  a  plan  for 
the  development  of  such  standards  and 
their  enforcement  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 


at  least  as  effective  in  providing  safe 
and  healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  Federally  proposed  electric  power 
generation,  transmission,  and 
distribution  standard  is  drafted  so  that 
employers  in  every  State  would  be 
protected  by  general  performance- 
oriented  standards.  To  the  extent  that 
there  are  State  or  regional  peculiarities 
caused  by  the  terrain,  the  climate,  or 
other  factors.  States  with  occupational 
safety  and  health  plans  approved  under 
Section  18  of  the  OSH  Act  would  be 
able  to  develop  their  own  State 
standards  to  deal  with  any  special 
problems.  Morevover,  the  performance 
nature  of  this  proposed  standard,  of  and 
by  itself,  allows  for  flexibility  by  all 
States  and  employen  to  provide  as 
much  safety  as  poasible  nsing  varying 
methods  consonant  with  conditions  In 
each  State. 

In  short  there  Is  a  clear  national 
problem  related  to  occupational  safety 
In  electric  transmission  and  distributim 
work.  While  die  individual  States,  if  all 
acted,  might  be  able  collectively  to  deal 
with  the  safety  problems  involved  most 
have  not  elected  to  do  so  in  the 
seventeen  yean  since  the  enactment  of 
the  OSH  Act  States  which  have  elected 
to  participate  under  Section  18  of  the 
OSH  Act  would  not  be  preempted  by 
this  propoeed  regulation  and  would  be 
able  to  deal  with  spedaL  local 
conditions  within  the  framework 
provided  by  this  performance-oriented 
standard  while  ensuring  that  their 
standards  are  at  least  as  effective  as  the 
Federal  standard.  State  comments  are 
invited  on  this  proposal  and  will  be  fully 
considered  before  a  final  rule  is 
promulgated. 

VL  OMB  Review  Under  the  Paperworii 
Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (454  U.S.C  3501. 
et  $eq. )  and  the  regulations  issued 
pursuant  thereto  (5  CFR  Part  1320),  OSH 
certifies  that  it  has  submitted  the 
Information  collection  requirements 
contained  in  paragraphs  (d)(2)(ii)  and 
(d)(2Xlll)  of  this  proposed  sUndard  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3S04(h) 
of  that  Act 

PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  80  houn  per  response.  Including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
tile  Docket  Office  at  the  address  listed 
in  the  Public  Participation  section  of  this 
preamble  and  to  the  Office  of 
Information  and  Regulatory  Afiiaira; 
Office  of  Management  and  Budget 
Washington.  DC  20503. 

Vn.  PuUic  Participation 

Interested  persons  are  invited  to 
submit  written  comments  with  respect 
to  this  proposal  and  all  issues  involved 
therein.  The  data,  views,  and  aiguments 
must  be  postmarked  on  or  before  May  1. 
1980  and  submitted  in  quadriiplicate  to 
tiie  Docket  Officer  Docket  No.  S-015. 
Rm.  N3670;  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Admhiistration:  200  Constitution  Ave., 
NW4  Washington,  DC  20210.  Written 
submissions  must  clearly  identify  the 
provisions  of  the  proposal  which  are 
addressed  and  the  position  taken  with 
respect  to  each  issue. 

The  data,  views,  and  aiguments  that 
are  submitted  will  be  availaUe  for 
public  inspection  and  oopjring  at  the 
Docket  Office.  All  timely  written 
submissions  received  will  be  made  part 
of  the  record  of  this  proceeding. 

Additionally,  under  section  6(bH3)  of 
tiie  OSH  Act  (20  U.S.C  857(b)(3))  and  29 
CFR  1011.11.  interested  persons  may  file 
objections  to  the  proposal  and  request 
an  informal  public  hearing.  The 
objections  and  hearing  requests  should 
be  submitted  in  quadruplicate  to  the 
Docket  Office  at  die  aforementioned 
address  and  must  comply  with  the 
following  conditions: 

1.  The  objections  must  include  die 
name  and  address  of  the  objector; 

2.  The  objections  must  be  postmaiked 
on  or  before  May  1. 1969  and  submitted 
to  the  Dodtet  Office  at  the  previously 
mentioned  address: 

3.  Ilie  objections  must  specify  witii 
particularity  the  provisions  of  the 
proposed  rale  to  wUch  objection  is 
taken  and  must  state  the  grotmds 
therefor; 

4.  Eadi  objection  must  be  separately 
stated  and  numbered;  and 

5.  Tlw  objections  most  be 
accompanied  by  a  detailed  summary  of 
the  evidence  pn^ioeed  to  be  adduced  at 
the  requested  hearing. 

If  objectiaos  and  requests  for  a 
hearing  are  timely  filed,  a  hearing  will 
be  scheduled  under  section  6(bH3)  of  the 
OSH  Act 

OSHA  recognizes  that  there  may  be 
interested  persons  who.  through  their 
knowledge  of  safety  or  their  experience 
in  tiie  operations  involved,  wotdd  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 


pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  of  tlus  rulemaldng 
will  present  a  balanced  picture  of  die 
public  response  on  the  issues  involved. 

Vm.  stats  Plan  Standards 

The  23  states  and  2  Territories  witii 
their  own  OSHA-approved  occupational 
safety  and  heaMi  plans  most  adopt  a 
ccnnparable  stendard  within  6  months  of 
the  publication  date  of  a  final  standard. 
These  States  are:  Alaaiu,  Arizona, 
California,*  Connecticut*  Hawaii 
Indiana.  Iowa.  Kentnclcy,  Maryland, 
Michigan.  Minnesota.  Nevada.  New 
Mexico,  New  Y(^*  North  Canriina. 
Oregon.  Puerto  Rico,  South  Carolina. 
Tennessee.  Utah.  Vermont  Vir^nia. 
Virgin  Islands.  Washmgton.  Wyoming. 
Until  such  time  as  a  State  standard  is 
promulgated.  Federal  OSHA  wHI 
provide  interim  enforcement  assistance, 
as  appropriate. 

DL  List  of  Index  Tetms 

List  of  Subjects  in  29  CFR  Part  1910 

Electric  power.  Fire  Prevention, 
Flammable  materials.  Occupational 
safety  and  health.  Occupational  Safety 
and  Heatth  Administratioo,  Safety, 
Signs  and  symbols,  and  Tools. 

X.  Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labw.  200  Constitution 
Avenue.  NW..  Washii^on.  DC  2Q2ia 

Accordingly,  pursuant  to  sectioos  4,  B, 
and  8  of  the  Occupational  Safety  and 
Healdi  Act  of  1970  (84  Stat  1593. 1509. 
29  U.S.C  8S3, 655,  657),  Secretary  of 
Ubor's  Order  No.  9-63  (46  FR  35736). 
and  29  CFR  Part  1911.  it  is  proposed  to 
amend  29  CFR  Part  1910  as  set  fordi 
below. 

Signed  at  Washii^toa  DC  this  24th  day  of 
January  1880. 
lohnAPSuJHtfass. 
Assistant  Secretary  of  labor. 

Part  1910  of 'ntle  29  of  die  Code  of 
Federal  Re^ilations  would  be  amended 
as  follows: 

PART29-[AIIENOED] 

1.  The  authority  citatimi  for  Sul^mrt  I 
of  Part  1910  would  be  revised  to  read  as 
follows: 

Autiwrity:  Sees.  4, 8, 8,  Occupational  Safety 
and  Healtii  Act  of  1970  (29  U.S.C  653. 655. 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  87S4),  8-76  (41  FR  2S0S0),  or  »-B3  (48  FR 
35736).  as  applicable. 


Sections  1910.134  and  1910.137  also  issued 
under  29  CFR  Part  1911. 

2.  By  revising  1 1010.137  to  read  as 
follows: 


*  Piaii  coven  oidy  State  and  local  Bovanunent 

employees. 


{1910.137 
equlpmefit 

(a)  Design  requirements.  Insulating 
blankets,  matting,  covers,  line  hose, 
gloves,  and  sleeves  made  of  rubber  shall 
meet  the  following  requirements: 

(1)  Manufacture  and  marking,  (i) 
Blaidcets,  ^ves,  and  sleeves  shall  be 
produced  by  a  seamless  process. 

(ii)  Each  item  shall  be  clearly  marked 
as  follows: 

(A)  Class  0  equipment  shall  be 
marked  (3ass  0. ' 

(B)  Class  1  equipment  shall  be  marked 
Class  1. 

(C)  Class  2  equipment  shall  be  marked 
Class  2. 

(D)  Class  3  eqiupment  shall  be  marked 
Class  3. 

(E)  Class  4  equipment  riiall  be  marked 
Class  4. 

(F)  Non-ozone-resistant  equipment 
other  than  matting  shall  be  marked  IVpe 
I. 

(G)  Ozone-resistant  equipment  other 
than  matting  shall  be  marked  Type  IL 

(H)  Other  markings,  socfa  as  die 
manufacturer's  identification  and  the 
size  of  the  equipment  may  be  provided, 
as  appropriate. 

(iii)  Maridngs  shall  be  nonconducting 
and  shall  be  applied  in  sodi  a  manner 
as  not  to  impair  the  ineiilatii^  qualities 
of  the  equipment 

(iv)  Markings  on  ^oves  shall  be 
confined  to  the  cuff  pwtiao  of  the  ^ove. 

(2)  Electrical  reqairementB.  (i) 
Equipment  shall  be  capaUe  of 
withstanding  the  a-c  proof-test  voltage 
specified  in  Table  1-2  or  the  d-c  proof- 
test  voltage  specified  in  1-3.  The  proof 
test  shall  reliably  indicate  diet  die 
equipment  can  withstand  die  voltage 
involved.  The  test  voltage  shall  be 
applied  coatinuottsly  for  3  minutes  for 
equipment  other  tfaui  matting  and  shall 
be  applied  continuously  for  1  minute  for 
matting. 

(ii)  Whra  the  a-c  proof  test  is  used  on 
gloves,  the  OOJiertz  procrf-test  lairrent 
may  not  exceed  die  valaes  specified  in 
Table  1-2  at  any  time  daring  the  test 
period.  If  the  a-c  proof  test  is  made  at  a 
frequency  other  than  60  hertz,  the 
permissible  proof-test  current  shall  be 
computed  from  the  direct  ratio  of  die 
frequencies. 

(iii)  Equipment  that  has  been 
subjectMl  to  a  minimum  breakdown 
voltage  test  may  not  be  used  for 
electrical  protection. 

(iv)  Material  used  for  Type  II 
insulating  equipment  shall  be  capable  of 
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withatandins  an  oaooa  last  with  no 
visible  sffects.  Any  visible  signs  of 
osona  datarioration  of  tha  material  such 
as  checking,  cracking,  breaks,  or  pitting, 
is  evidence  of  faihira  to  meet  the 
requirements  for  oaone-reeistanoa 
materlaL 

(3)  Workman$hip  andfinuh.  (i) 
Equipment  shall  be  free  of  hanniful 
physical  irregularities  which  can  be 
detected  by  moronrii  teat  or  inspection. 

(U)  Surface  irrenJarities  that  may  be 
preeent  on  all  rubber  goods  because  of 
imperfsctiona  on  fonns  or  molds  or 
because  of  inherent  dUficulties  In  the 
manufacturing  process  and  that  may 
appear  as  indantatlona.  protuberances, 
or  imbedded  foreign  material  are 
acceptable  under  the  following 
ooiiditioBs: 

(A)  The  indentation  or  protuberance 
tends  to  blend  Into  a  smooth  slope  when 
the  material  is  stretched. 

(B)  Foreign  material  remains  in  place 
when  the  insulating  material  is  folded 
and  stretches  with  the  Insulating 
material  surrounding  IL 

(C)  No  Irregularitiee  occur  In  the  pefan- 
side  of  a  glove,  exclusive  of  the  gauntlet 
or  In  the  Bnger  or  thumb  crotches. 

NolK  Rat>b«r  hwiUtlm  aqulpoMnt  nmUng 

the  foUowtng  nattoaal  oooMnmis  •taaderds 

Is  dawatd  to  be  In  ooeiptienoe  with 

paregreph  (a)  of  this  sectloii: 
AflMTicaii  Society  far  Tastisig  and  MatarUJs 

(ASTM)  D 120-67.  SfMciflcatlon  for  Rubber 

hwiilatli^  ninvaa 
ASTM  0 17»-«t  8p«:iflcation  for  Rubber 

bMolalii^  Matting. 
ASTM  D  10«a-«7.  Spadflcation  for  Rubber 

Insulating  Blanliats. 
ASTM  D  10«»-63,  Spadflcation  for  Rubbm 

Insola  ting  Covers. 
ASTM  D 1060-66.  Spedflcatkn  for  Rubber 

Insula  tli«  Una  Hoaa. 
ASTM  D 1061-67.  Spadflcation  for  Rubber 

Insulating  Sl««vea. 

(b)  In-service  care  and  uee.  (1) 
Electrical  protective  equipment  shall  be 
maintained  in  a  safe.  reUable  ocmdition. 

(2)  The  following  specific 
requirements  apply  to  insulating 
blankets,  covers,  line  hoea.  glovee.  and 
sleeves  made  of  rubber 

(I)  Maximum  use  voltages  shall 
conform  to  those  listed  in  Table  M. 

(ii)  Insulating  equipment  shall  be 
inspected  for  damage  before  each  day's 
use  and  Immediately  following  any 
Incident  that  can  reasonably  Lie 
suspected  of  heving  caused  damage. 


Insulating  glovaa  shall  aiao  be  given  an 

air  test 

(ill)  Insulating  equipment  with  any  of 
tha  following  defects  may  not  be  used: 

(A)  A  hole.  tear,  puncture,  or  cot 

(B)  Oxone  cutting  or  oione  checking; 

(C)  An  embedded  foreign  object 

(D)  Any  of  the  foUowing  texture 
diancee:  swelling,  softening,  hardening, 
or  becoming  sticky  or  Inelastic. 

(E)  Any  other  defsct  that  damegee  the 
insulating  properties. 

(iv)  Insulating  equipment  found  to 
have  other  defects  that  miaht  aflsct  Its 
hiWlating  propartiaa  shall  be  removed 
from  sar^ce  and  retomod  far  testing 
under  parMraphs  fbXZMviU)  and 
n>H2)(lx)  of  diis  section. 

(v)  Insulating  eouipment  shall  be 
cleaned  as  needed  to  remove  foreign 
substances. 

(vi)  Insulating  equipment  shall  be 
stored  in  such  a  location  and  in  sodi  a 
manner  es  to  protect  it  from  light 
temperature  extremes,  excessive 
humidity,  ozone,  and  other  injurious 
substanoee  end  condltiona. 

(vli)  Protector  glovee  shall  be  worn 
over  insulating  gloves,  except  es 
follows: 

(A)  Protector  gloves  need  not  be  used 
with  Class  0  gloves,  under  limited-use 
oooditioos,  wliere  small  equipment  and 
parts  manipulation  necessitate 
unusually  high  finger  dexterity. 

(B)  Any  other  class  of  glove  may  be 
used  for  similar  work  without  protector 
gloves  if  the  possibility  of  physical 
damage  to  the  gloves  is  small  and  if  the 
class  of  glove  is  one  dess  higher  than 
that  required  for  the  voltage  involved. 
Insulating  gloves  that  have  been  used 
without  protector  gloves  may  not  be 
used  at  a  higher  voltage  until  they  have 
been  tested  under  the  provisions  of 
paragraphs  (b)(2)(vili)  and  (b)(2KU)  of 
this  section. 

(vUi)  Electrical  protective  equipment 
shall  be  subjected  to  periodic  electrical 
tests.  Test  voltages  and  the  maximum 
intervals  between  tests  shall  be  in 
accordance  with  Tables  1-4  and  1-5. 

(ix)  The  test  method  used  under 
paragraphs  (b)(2)(vili)  and  (b)(2)(xi)  of 
this  section  shall  reliably  indicate 
whether  the  insulating  equipment  can 
withstand  the  voltages  involved. 

Nolo:  Standard  tiectiical  tMt  matbods 
contldered  as  meeting  this  requirement  are 


given  in  the  foUowing  national  consensus 

standards: 
Americsa  Society  far  Teating  and  Materials 

(ASTM)  D  U»-«7,  Spedficatioo  for  Rubber 

Insulattaig  Gknres. 
ASTM  D  10«»-67.  Spedflcation  for  Rubber 

fnfyUHug  Wankttt 
ASTM  D  10«»-ai,  Spedficatioo  for  Rubber 

Inaulating  Covara. 
ASTM  0 1060-66,  Spedficatloa  for  Rubber 

Insula  tii^  Line  Hoee. 
ASTM  D  1061-t7.  Specification  for  Rubber 

Insulating  Staevea. 
ASTM  P  47»-e7.  SpedficeUoo  lor  In-Service 

Care  of  biaulating  Una  Hoae  and  Covers. 
ASTM  P479-8S,  SpedficeUoo  for  bi-Servioe    - 

Care  of  inaolating  Blankats. 
ASTM  P  406-66,  Spodflcatioo  for  fa>-Service 

Care  of  bMolating  Glovea  end  Siaeves. 

(x)  Insulating  equipment  failing  to 
paas  inspections  or  electrical  tests  may 
not  be  used  by  employees,  except  as 
foUows: 

(A)  Rubber  insulating  line  hose  may 
be  used  in  shorter  lengUu  with  the 
defective  portion  cut  off. 

(B)  Rubber  insulating  blankets  may  be 
repaired  using  e  compatible  petch  that 
results  in  physical  and  electrical 
properties  equal  to  thoee  of  the  blanket 

(C)  Rubber  insulating  blankets  mey  be 
salvaged  by  severing  the  defective  area 
from  the  undamaged  portion  of  the 
blanket  The  restuting  undamaged  area 
may  not  be  smaller  than  22  inches  by  22 
inchee  (560  mm  by  560  mm)  for  Class  1. 
2. 3,  and  4  blankeU. 

(D)  Rubber  insulating  gloves  and 
sleeves  with  minor  physical  defects, 
such  as  small  cuts,  tears,  or  pimctures. 
may  be  repaired  by  the  application  of  a 
compatible  patch.  Also,  rubber 
insulating  gloves  and  sleeves  with  minor 
surface  blemishes  may  be  repaired  with 
a  compatible  liquid  compound,  the 
patched  area  shall  have  electrical  and 
physical  properties  equal  to  those  of  the 
surrounding  material.  Repairs  to  gloves 
are  permitted  only  in  the  gauntlet  area. 

(xi)  Repaired  insulating  equipment 
shall  be  retested  before  it  may  be  used 
by  employees. 

(xii)  The  employer  shall  certify  that 
equipment  has  been  tested  in 
accordance  with  the  requirements  of 
paragraphs  (b)(2)(viii).  (b)(2)(ix),  and 
(b)(2)(xi)  of  this  section.  The 
certification  shall  identify  the  equipment 
that  passed  the  test  and  the  date  it  was 
tested. 


Table  1-2.— A-C  Proof-Test  Requirements 

Proof-Test 
VoNagermsV 

Maximum  Proof-Test  Current.  mA  (glovet  onty) 

Class  o<  Cquipwant 

267-mm  (lO.Mi) 
Glove 

SSe-mm  (14-in 
Glove 

406-mm  (16-in) 
Glove 

4ST■mm{^^4^^ 
Glove 

0.         

5.000 
10.000 
20.000 
30.000 
40.000 

• 

12 
14 
16 
18 

14 

n 
to 

22 

1       

W 

2.               ,,  ,, 

~-            16 

a.^-  

20 

4 

22 
24 

Table  1-3.— 0-C  PROOf-TEsr 
Requirements 


Class  of  equipment 

Proof-test 
volta^.av8 

o., 

20.000 
40.000 
SO  000 

1 

» ,. 

a ..                

60  000 

4 ,. 

70000 

NOTE.— The  a<  voltages  Med  in  «iis  table  are 
not  appropriale  lor  proof  lealing  ntbm  inaulaling 
ine  tioae  or  covers.  For  this  aguipmanl.  d«  prool 
tests  shal  uae  a  voltage  >«gh  enMgfi  to  imScaie  tfwi 
ew  equipmani  can  be  safely  uaed  at  ttie  vonages 
listed  in.Tsiiie  M.  See  ASTM  O  10SO.«5  and  ASTM 
0  1049-63  tor  lurV«er  Infoonation  on  proof  lasts  tor 
lubber  insulatng  line  hose  and  covers. 

Table  M.— Rubber  Insulating 
Equipment,  Voltage  Requirements 


deslgnalion 

MaMlmum 

use 
«allige> 
a-o-rma 

voltage 
a-o— rms 

Relest 

voltega 
tf-o— avg 

0.._ 

1 

9 

1.000 

7,500 

17.000 

26,500 

36.0UU 

5.000 
■10.000 
•20.000 
•30.000 
•40.000 

20.000 
40.000 
50.000 
60.0IX) 
70.000 

3 - 

4.     _. 

■The  maidmum  use  voltage  Is  the  a-c  voltage 
(rms)  dasiHicaion  of  the  protective  equipmant  that 
designates  Ote  maximum  nominal  design  voltage  of 
ttte  energizad  svsiem  ttiat  may  be  safely  wortced. 
The  nominal  design  voltage  is  equal  to  the  pf<aso  to- 
phase  vattaga  on  multiphase  circuits.  If  Vtere  is  no 
fnuMphaaa  ai^oaure  in  a  aystsm  araa  wid  II  iha 
voltaga  axpoaure  is  ImMad  to  the  phase  X^ground 
potentisl.  ihe  phaaa-to-ground  polentiai  is  corad. 
ared  to  be  ttw  nominal  design  voltage. 

*  N  use  la  ImMad  to  nominal  voltages  lees  thm  the 
maximum  uaa  voNage.  the  voltoge  at  «»hich  otfier 
Vian  Ctass  0  aquBmeni  is  taMed  may  be  reduced 
according  to  the  toltowing  tormula: 


voltaae  (a-c  rms)  «  nominal  use  volt- 
age +  2000  +  (0.05  X  retest  voltage  gi>tan  in 
Table  M)  ^^  " 

Table  1-5.— Rubber  Insulating 
Equipment  Test  Intervai  s 


Type  of  aqulpmart 


Rubber  InsuMng  Ina 


Rubber  insulating 

covers. 
Rubber  insulaling 

Manksls. 
Rubber  Inaulaling 


When  to  teat 


Upon  indfcatton  that  bnu- 
Ming  value  is  suspect 

Upon  indicatton  that  insu- 
lating value  is  suspect 

Before  first  issue  and  every 
12  montha  thereafter.' 

Before  first  issue  and  every 
6  months  thoraaftar.' 


Table  1-5.— Rubber  Insulating 
Equipment  Test  Intervals— Continued 


Type  of  equipment 

Whentotest 

Rubber  insulating 

12  months  thereafter.' 

■  If  the  Insulating  equipmeni  has  been  etocHicaly 
tested  but  not  issued  tar  service.  H  nwy  not  be 
placed  into  service  unless  H  has  been  electricaSy 
tested  iMthin  the  previous  12  months. 

3.  The  authority  citation  for  Subpart  R 
of  Part  1910  would  be  revised  to  read  as 
follows: 

Authority:  Sees.  4, 6. 8.  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  653, 655. 
657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754).  8-76  (41  FR  25059).  or  9-83  (48  FR 
35736).  as  applicable. 

Sections  1910.261. 1910.262. 1910.265. 
1910.266, 1910.287,  igi0.26a  1910.260, 
1910.274. 1910.275  also  issued  under  29  CFR 
Part  1911. 

4.  By  adding  §  1910.269  to  Subpart  R  to 
read  as  follows: 

91*10,269    Electric  power  generation, 
tranemlseion,  and  distrlbutioa 

(a)  General— {1)  Application,  (i)  This 
section  covers  work  practices, 
installations,  and  equipment  associated 
with  the  operation  and  maintenance  of 
electric  power  generation,  control, 
transformation,  transmission,  and 
distribution  lines  and  equipment  These 
provisions  apply  to: 

(A)  Power  generation,  transmission, 
and  distribution  installations,  including 
related  equipment  for  the  purpose  of 
commimication  or  metering,  which  are 
under  the  exclusive  control  of  the  utility 
and  are  accessible  only  to  qualified 
employees  as  part  of  the  utility 
operation;  and 

(B)  Other  installations  at  an  electric 
power  generating  station,  as  follows: 

[1)  Fuel  and  ash  handling  and 
processing  installations,  such  as  coal 
conveyors  and  crushers. 

[2)  Water  and  steam  installations, 
such  as  penstocks,  pipelines,  and  tanks, 
providing  a  source  of  energy  for  turbine 
generators. 

[3)  Chlorine  and  hydrogen  systems, 
and 


[4]  Walking  and  working  surfaces 
within  an  electric  power  generating 
station. 

(C)  Test  sites  under  the  exclusive 
control  of  electric  utilities  where 
electrical  testing,  involving  temporary 
measurements  associated  with  electric 
power  generation,  transmission,  and 
distribution,  is  performed  in 
laboratories,  in  the  field,  in  substations, 
and  on  lines,  as  opposed  to  metering, 
relaying  and  routine  line  woik;  and 

(D)  Line-dearance  tree-trimming 
operations,  as  follows: 

[1]  The  entire  1 1910.289.  except 
paragraph  (r)(l),  applies  to  line- 
dearance  tree-trimming  operations 
performed  by  qualified  employees  (those 
who  are  knowledgeable  in  the 
construction  and  operation  of  electric 
power  generation,  transmission,  or 
distribution  equipment  and  the  hazards 
involved). 

(2)  Paragraphs  (a),  (b).  (c).  (g),  (k).  (p). 
and  (r)  of  this  section  apply  to  line- 
clearance  tree-trimming  operations 
performed  by  line  dearance  tree 
trimmers  who  are  not  qualified 
employees. 

(ii)  Notwithstanding  paragraph 
(a)(l)(i)  of  this  section.  §  1910.269  does 
not  apply: 

(A)  To  construction  work,  as  defined 
in  §1910.12: 

(B)  To  woik  performed  on  electric 
power  generation  and  distribution 
equipment  contained  in  industrial 
establishments  and  non-utilities;  or 

(C)  To  electrical  installations, 
electrical  safety-related  work  practices, 
or  electrical  maintenance  considerations 
covered  by  Subpart  S  of  this  part 

(ill)  Thisaection  applies  in  addition  to 
all  other  applicable  standards  contained 
in  this  Part  1910.  ^>ecific  references  in 
this  section  to  other  sections  of  Part  1910 
are  provided  for  emphasis  only. 

(2)  Training,  (i)  Employees  shall  be 
trained  in  and  familiar  withihe  safety- 
related  work  practices,  safety 
procedures,  and  other  personnel  safety 
requirements  in  this  section  that  pertain 
to  their  respective  job  assignments. 
Employees  shall  also  be  trained  in  and 
familiar  with  any  other  safety  practices, 
including  applicable  emeigency 
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procnhir**,  which  «r«  not  iddresMd  by 
thU  wctlon  but  which  art  necetMry  for 
th«lr  Mfety. 

(11)  QiMllfM  amployMM  ■haD  abo  b« 
trabtad  and  conpatant  iiK 

(A)  Hm  tkllla  and  tachnlquaa 
nacaasary  to  distinguish  expotad  liva 
parts  from  othar  parts  of  alactrlc 
aqulpmant, 

(B)  Tha  skills  and  techniques 
nacassary  to  datannlne  tha  nominal 
voltaga  of  expoaad  live  parta, 

(C)  Hm  cJaaranca  dlstancaa  spadflad 
In  thia  sactKm  oorraaponding  to  tha 
voltafaa  to  which  tha  quatlflad 
amployaa  will  ba  exposed,  and 

(D)  Tha  proper  use  of  tha  special 
pracautkwiary  techniques,  peraonal 
protacthra  aqidpment.  insulating  and 
shieldtag  Batartala.  and  tnaulated  tools 
assodatad  with  working  on  or  near 
axpoaad  anargiiad  parts  of  electric 
aqnipaiant 

Noti. — Par  the  purpoees  of  this  sectioai  a 
must  have  this  training  ia  order  to  be 
a  qvaHfled  persoa. 


(Ill)  1W  lndaii«  raqulrad  by 
paragraph  (a)(2)  of  thla  aactioo  ahall  ba 
of  tha  clasaroom  or  oo-tha-iob  typa. 

(Iv)  The  employer  shall  carttiy  that 
each  amployaa  haa  raoaivad  tha  training 
required  by  parayvph  (a)(2)  of  this 
section.  Tbla  cartiflcatlon  ahall  ba  oaada 
whan  tha  amployaa  sucoaaafully 
completes  tha  training  and  shaU  ba 
maintained  for  tha  duration  of  tha 
employee's  employmaoL 

(3)  ExJtting  condiUona.  Rxlatlng 
conditions  aaaB  ba  datarmlnad  bafbia 
work  ia  started.  Such  condltlona  include, 
but  ara  not  limited  to.  the  nominal 
voltagaa  of  lines  and  equipment. 
Including  switching  translenta,  Indvcad 
voltages.  Integrity  of  grounds,  conditiao 
of  poiaa,  anvironmantal  condltlona 
ralatlva  to  safety,  and  tha  locations  of 
circuits  and  equipment.  Including  power 
and  communication  linaa.  CATV,  and 
fire  arlarm  circulta. 

(b)  Medical  $»rvlc*a  and  tint  aid  Hia 
employer  shall  provide  medical  sarvloas 
and  first  aid  as  required  In  1 1910.151.  In 
addition  to  the  requirements  of 
1 1910.1S1.  the  foUowrlng  raqtiiraments 
also  apply: 

(1)  CaidiopuJmonary  nauscjtatioa 
andfint  aid  training.  (I)  Wban 
employees  are  working  on  or  with  ' 
energised  lines  or  equipment,  persons 
trained  in  first  aid  Including 
cardiopulmonary  resuscitation  (CFR) 
shall  bis  available  as  follows: 

(A)  For  field  work  involving  two  or 
more  employees  at  a  work  location,  at 
least  two  trained  parsons  shall  ba 
available. 

(B)  For  fixed  work  locations  such  aa 
generating  stations,  tha  number  of 


tmlnad  peraona  availabia  ahall  ba 
sufficient  to  enable  emergency 
treatment  to  b^n  within  4  minutea  of 
an  acddent. 

(11)  The  fint  aid  training  shall  ba 
equivalent  to  that  provided  by  tha 
American  Red  Croea  multimedia  course. 

(2)  Fint  QidBupphm.  First  aid 
supplies  racommandad  by  a  physician 
shall  ba  placed  in  weatherproof 
container*,  onleaa  stored  Indoors,  and 
contalnera  shall  be  readily  accessible. 

(3)  Fint  aid  kits.  Each  flrat  aid  kit 
shall  ba  properly  maintained.  shaD  ba 
readily  availabia  for  use,  and  shall  ba 
inspected  at  least  once  par  year  In 
accordance  with  an  aatabliahad 
schedule. 

{c)hb  briefing.  Before  starting  each 
job,  the  employer  shaD  ensure  that  the 
employee  in  charge  ahall  conduct  a  job 
briefing  with  the  employees  involved. 
Tha  briefing  shall  cover  auch  sub)acta 
as:  Hazards  sssocialed  with  the  job, 
work  procedures  involved,  spedal 
precautions,  energy  source  controls,  and 
personal  protective  equipment 
reauiramanta. 

(1)  Number  of  hriepngs.  If  the  work  or 
operations  to  be  parformad  during  tha 
work  day  or  shift  ara  tape<itlya  and 
similar,  at  least  one  )ob  briefing  ahaQ  ba 
condudad  before  tha  start  of  tha  first 
lob  of  tha  day  or  ahift  Addltioaal  (ob 
briallngB  shall  ba  held  if  aigniflcant 
changes,  which  might  affect  the  safety  of 
tha  amployeea.  occur  during  the  course 
of  the  work. 

(2)  Extent  of  briefing.  A  brief 
discuaaioa  ia  aatia^ctary  if  tha  work 
Involved  is  roatlne  and  If  tha  employee, 
by  virtue  of  training  and  axparlanca.  can 
reasonably  be  expected  to  racogniaa 
and  avoid  the  hazards  involved  in  tha 
job.  A  mora  extensive  discussion  shall 
be  conducted 

(I)  If  tha  work  ia  complicated  or 
particularly  hazardoua.  or 

(II)  If  tha  employee  cannot  be 
expected  to  recognize  and  avoid  tha 
hazarda  fanrolved  in  the  )ob. 

(3)  Working  alone.  Paragraph  (c)  of 
this  section  does  not  apply  if  an 
employee  is  working  alone. 

(d)  Haxardoua  energy  control 
(lockout/tagovt)  procedure* — (1 ) 
Application.  The  provisions  of  this 
paragraph  apply  to  the  use  of  lockout/ 
tagoat  procaiidures  for  the  control  of 
energy  sources  in  installations  for  the 
purpose  of  electric  power  generation. 
Including  related  equipment  for 
eooimunication  or  metering.  Locking  and 
tagging  procedurea  for  the 
deenergization  control  of  electric  energy 
sourcaa  which  are  used  exduaivaly  for 
purposes  of  transmission  and 
distribution  are  addressed  by  paragraph 
(m)  of  this  section. 


Nele. — Installations  In  electric  power 
generation  fsdUties  that  ara  not  for  the 
purpose  of  generation  ara  covered  under 
I  1810.147. 

(2)  General.  (!)  The  employer  shall 
ensure  that  before  an  employee 
performs  any  activitiea  whare  the 
unexpeded  energization,  start-up,  or 
release  of  stored  energy  could  occur  and 
cause  injury,  all  potentially  hazardous 
energy  sources  shall  ba  iaolated,  locked 
out/tagged  out.  and  otherwise  disabled. 
In  acoordance  with  thla  parayaph  (d). 

(ii)  A  procedure  shall  be  developed, 
documented,  and  implemented  by  the 
ampfeyer  for  the  control  of  potentially 
hazardous  energy  sources  covered  by 
this  paragraph  (d). 

(iii)  The  procedure  shall  dearly  and 
apedflcally  outline  the  acope,  purpoae, 
reaponsibility,  authorization,  rules,  and 
techniques  to  be  appUed  to  the  control 
of  hazardous  energy,  and  measures  to 
anfotoa  oompliance  induding.  bat  not 
limited  ta  the  following: 

(A)  A  apadfic  atatement  aa  to  the 
intended  uaa  of  this  procadarr. 

(B)  Spadfic  prooadoral  stepa  for  the 
shutting  down,  isolating,  blocking  and 
securing  of  energy  sources: 

(C)  Specific  procedural  steps  for  the 
remoYal  and  transfer  of  locks  or  tags  or 
both  and  the  responsibility  for  them;  and 

(D)  Spedfk  reqairements  for  testing  a 
system  to  determine  and  verify  the 
effectiveness  of  lockout/tagout  and 
other  energy  control  measures. 

(iv)  The  employer  shall  conduct 
periodic  inapactions  to  ensure  that  tha 
provlalons  ii  paragraph  (d)  of  thia 
section  are  being  implemented 

(v)  The  Inapections  shall  be  performed 
by  authorized  employees  and  shall  be 
designed  to  correct  any  deviations  or 
Inadequades  obaerved 

(vi)  Tlie  employer  shall  certify  that  the 
inapediona  required  by  paragraphs 
(dH2Miv)  and  (d)(2)(T)  of  this  secUon 
have  been  accomplished.  If  normal  work 
schedule  and  operation  records 
demonstrate  adequate  inspection 
activity,  no  additional  certification  Is 
required. 

(vii)  The  employer  shall  provide 
training  to  ensure  that  the  purpose  and 
function  of  the  energy  control 
procedures  are  understood  by 
employees  and  that  the  knowledge  and 
skills  required  for  the  safe  application 
and  removal  of  energy  controla  are 
available  as  needed 

(A)  Authorized  employees  shall 
receive  training  in  the  recognition  of 
applicable  hazardous  energy  sources 
and  in  the  uae  of  adequate  methods  and 
means  for  energy  isolation  and  control. 
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(B)  Affected  employees  shall  be 
instruded  in  the  purpoae  and  use  of  the 
energy  control  procedure. 

(C)  Other  employeea  who  may  have 
access  to  the  area  containing  the 
equipment  ortiie  controls  shall  be 
instructed  about  the  energy  control 
procedure  being  used  and  about  how  it 
affects  their  wmk  operations. 

(viii)  Periodic  retraining,  either  by 
regular  on-the-job  work  assignment  or 
by  specific  training,  ahall  be  provided  by 
the  employer  for  aU  authorized  and 
affeded  employees  at  least  on  an 
annual  basis  to  maintain  onployee 
profidency  and  to  introduce  new  ot 
revised  control  methods  and  procedures. 

(ix)  The  employer  shall  certify  that 
employee  training  has  been 
accomplished  and  has  been  kept  vep  to 
date. 

(3)  Locks  and  toga.  (1)  Locka  or  tags  or 
both  shall  be  provided  by  the  employer 
and  shall  be  the  only  authorized  devices 
used  for  lockout/tagout  of  energy 
sources. 

(ii)  Locks  and  tags  shall  be  capable  of 
withstanding  the  environment  to  which 
they  are  exposed  for  the  maximum 
period  of  time  that  exposure  is  eiqieded 

(iii)  Locks  and  tags  shall  be 
standardized  in  at  least  one  of  the 
following  criteria:  Color,  shape,  size, 
type,  or  fonnat 

(iv)  Locks  shall  be  of  such  key  code 
complexity  that  removal  by  any  other 
means  than  the  regular  key  would 
require  excessive  force  or  unusual 
techniques,  such  as  metal  cutting  tools. 
Tags  and  attachment  mechanisms  shall 
be  of  such  design  that  the  possibility  of 
accidental  removal  is  minimized 

(v)  Locks  and  taga  shall  indude 
provisions  for  the  identification  of  the 
employees  applying  or  authorizing  d^e 
application  of  the  device. 

(vi)  Tags  shall  warn  against 
hazardous  conditions  if  the  equipment  is 
reenergized  and  shall  indude  one  of  the 
following  legends:  Do  Not  Start.  Do  Not 
Opea  Do  Not  Qose,  Do  Not  Energize,  or 
similar  language. 

Not*. — For  specific  provisions  covering 
accident  prevention  tags,  see  i  1910.145. 

(4)  Energy  isolating  devices.  (1)  Each 
energy  isolating  device  shall  be  labeled 
or  marked  to  indicate  its  purpose,  unless 
it  is  located  and  arranged  so  its  piupose 
is  evident 

(ii)  Energy  isolating  devices  may  be 
operated  only  by  authorized  employees 
or  under  the  direct  supervision  of 
authorized  employees. 

(5)  Notification.  Affected  employees 
shall  be  notified  of  the  application  and 
removal  of  lockout/,  i       controls 
whenever  such  controls  direcUy  affect 


the  employeea'  woik  activities. 
Notification  shall  be  made  as  follows: 

(i)  By  the  employer  or  an  authorize 
employee; 

(ii)  Before  the  application  of  lockout/ 
tagout  controls;  and 

(iii)  Befnre  the  removal  of  lockout/ 
tagout  controls  from  the  equipment  or 
process. 

(6)  Lockout/tagout  of^Ucation.  (1) 
Operating  controls  that  would  allow  the 
operation  of  the  equipment  upon  i^iich 
woik  is  being  performed  shall  be  turned 
off  or  to  the  neutral  position  by 
designated  employees. 

(ii)  Energy  isolating  devices  shall  be 
operated  in  such  a  manner  as  to  isolate 
the  equ^ment  or  process  from  energy 
sources. 

(iii)  A  lock  or  a  tag  or  both  shall  be 
applied  to  each  energy  isolating  device 
by  an  authorized  employee. 

(iv)  Locks  shall  be  attached  in  such  a 
manner  as  to  hold  energy  isolating 
devices  in  a  safe  position,  or  tags  shall 
be  attached  in  such  a  manner  as  to 
inhibit  the  operation  of  energy  isolating 
devices.  Tags  shall  be  attached  to  the 
energy  isolating  device  unless  the 
installation  precludes  this  attachment 
In  such  cases,  the  tags  shall  be  located 
as  to  be  immediately  obvious  to  anyone 
attempting  to  operate  the  energy 
isolating  devices. 

(v)  FoUowing  the  application  of  locks 
or  tags  or  both  to  energy  isolating 
devices,  all  potentially  hazardous  stored 
or  residual  energy  shall  be  detected  and 
shall  be  relieved  disconnected  or 
restrained  so  as  to  be  rendered  safe. 

(vi)  If  there  is  a  possibility  of 
r6accumulation  of  stored  energy  to 
hazardous  level  verification  of  isolation 
ahall  be  continued  until  the  activity  is 
completed  or  until  the  possibility  of  such 
accumulation  no  longer  exists. 

(vii)  Before  work  is  started  on 
equipment  or  processes  that  have  been 
locked  out  or  tagged  out  an  authorized 
employee  shall  inspect  the  equipment  or 
processes  and  take  other  steps 
necessary  to  verify  that  isolation  and 
deenergization  of  the  equipment  or 
process  has  been  accomplished  If  direct 
contact  is  to  be  made  with  normally 
energized  parts  during  woik,  a  test  shall 
be  performed  to  ensure  that  these  parts 
are  deenergized 

(viii)  The  steps  taken  under  paragraph 
(d)(6](vii)  of  this  section  shall  ensure 
that  the  locks  or  tags  or  both  are  so 
positioned  or  located  that  the  energy 
isolating  or  disconnecting  means  has 
isolated  and  deenergized  the  equipment 
or  process  effectively  and  that  any 
stored  energy  has  been  rendered  safe. 

(7)  Release  from  lockout/tagout  (1) 
Before  energy  is  restored  to  the 
equipment  or  process,  an  authorized 


employee  shall  make  a  visual  inspection 
of  the  woik  area  to  determine  that  all 
nonessential  items  have  been  removed 
that  all  components  are  operationally 
intact  and  diat  no  inadvertent 
equipment  start-up  wiU  result 

(ii)  Before  eneigy  is  restored  to  the 
equipment  or  process,  verification  shaU 
be  made  by  an  authorized  employee  that 
employees  are  in  the  dear. 

(iii)  A  lock  or  tag  may  be  removed 
from  each  energy  isolating  device  only 
by  the  employee  who  applied  die  lock  or 
tag.  However,  locks  and  tags  may  be 
removed  under  the  direction  of  an 
authorized  employee  imder  the 
following  conditions,  only  if  the 
authorized  employee  follows  spedfic 
procedures  which  have  been  developed 
for  those  conditions: 

(A)  If  the  employee  who  applied  a 
personal  lock  or  tag  is  not  available  to 
remove  it;  ot 

(B)  If  unique  (iterating  conditions 
involving  coii4>lex  systems  are  present 
and  the  employer  can  demonstrate  that 
it  is  not  feasible  to  do  otherwise. 

{6)  Additional  requirements,  (i)  If  the 
energy  isolating  devices  are  locked  or 
tagged  and  if  there  is  a  need  to  test  or 
position  the  equipment  or  process,  the 
following  sequence  of  actions  shaU  be 
implemented 

(A)  Clear  the  equipment  or  procesa  of 
tools  and  matoials; 

(B)  Clear  the  eii^>loyee8  from  the 
equipment  or  process  areas; 

(C)  Clear  the  controb  of  locks  and 
tags  according  to  the  establishing 
procedure; 

P)  Energize  and  proceed  widi  die 
testing  or  positioning:  and 

(E)  Deenergize  all  systems,  reapply 
eneigy  control  measures  in  accordance 
with  paragraph  (d)(6)  of  this  section  to 
continue  ^e  woik. 

(ii)  When  locka  or  tags  belonging  to  a 
crew,  craft  department  or  other  group 
are  used  the  procedures  shall  afford 
affected  employees  a  level  of  protection 
equivalent  to  that  provided  by  personal 
locks  or  tags. 

(iii)  pacific  procedures  shall  be 
implemented  to  provide  for  the 
continuity  of  lockout/tagout  protection 
during  shift  or  employee  changes. 

(iv)  The  employer  shall  ensure  that 
contractors  and  their  employees  follow  . 
the  lockout/tagout  procedures  in  place 
at  the  work  site.  VL  the  contractor  does 
not  provide  authorized  persons  who 
have  been  properly  trained  in  the 
lockout/tagout  procedure  in  use,  the 
employer  shall  provide  an  authorized 
employee  to  operate  or  direct  the 
operation  of  the  energy  isolating  devices 
and  installation  of  the  locks  and  tags. 
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(•)  Enchmd  apacm.  Thia  parayaph 
covtra  flndoMd  iimom  that  nay  ba 
tnttrad  by  amployaaa.  It  doaa  not  apply 
to  vantad  vaulta. 

(1 )  Sofa  work  procUcmt.  Tba  aaiployar 
■hall  auura  tha  uaa  of  aafa  work 
pracUcaa  for  antry  Into  and  work  In 
ancloaad  apacaa. 

(2)  Evaluation  of  pottntial  hoMottk. 
Bafora  any  antraoca  covar  to  an 
ancloaad  apaca  la  ramovad.  tha 
amployar  ahall  datannlna  whather  It  la 
•afa  to  do  so  aftar  avaluathif  any 
atmoapharic  praaaura  or  tamparatura 
dlffarancaa  and  whathar  thara  might  ba 
a  hatardoua  atmoaphara  In  tha  apaca. 
Any  condltiona  making  It  unaafa  to 
ramova  tha  covar  ahall  ba  alimlnalMi 
bafora  tha  covar  la  ramovad. 

(3)  lUatoval  of  oortn.  Wban  covara 
ara  raraovad  from  ancloaad  apacaa,  tha 
opaning  ahall  ba  promptly  goardad  by  a 
railing,  tamporary  covar.  or  other 
temporary  barrier  Intended  to  prevent 
an  acddnital  fall  through  tha  opening 
and  to  protect  amploycea  working  In  the 
apaca  from  ob(acta  aolartng  the  apace. 

(4)  Haxardout  atmotphtm.  Brnploveaa 
may  not  enter  any  ancloeed  apace  while 
It  contalna  a  haivdooa  atmoaphara. 
unleaa  the  employee  la  protected  from 
the  haxarda  that  axlat  or  may  develop 
within  the  apace. 

(5)  Attendant*.  While  work  ia  being 
performed  In  the  endoeed  apace,  a 

Craon  with  baaic  flrat  aid  training  ahall 
Immediately  available  to  render 
emergency  aaalatance  if  there  ia  raaaon 
to  believe  that  a  haiard  may  axiat  in  tha 
apace  or  If  a  haxard  axlata  becauae  of 
traCDc  patterns  In  the  area  of  the 
opening  uaed  for  entry.  That  peraon  la 
not  precluded  from  performing  other 
duUea  outaide  the  andoaed  apace. 

(8)  Calibration  oftant  in»tmmmt$. 
Teat  inatnnnenta  uaed  to  monitor 
atmoapherea  In  ancloaad  apaoea  ahall  be 
kept  In  calibration. 

(7)  Testing  for  flammable  gaeet  and 
vapor*.  Before  an  employee  entera  an 
ancloaad  apace,  the  tatemal  atmoaphara 
ahall  be  teated  for  flaramabia  gaaea  and 
vapora  «vlth  a  direct-reading  meter  or 
almilar  inatrument  capable  of  collection 
and  immediate  analyaia  of  data  aamplaa 
without  need  for  off-alte  evaluation. 

(8)  Teeting  for  oxygen  deficiency. 
Before  an  employee  entera  an  ancloaad 
■pace,  the  Internal  atmoapbare  ahall  be 
tested  for  oxygen  deficiency  with  a 
direct -reading  mater  or  almilar 
Inatrument.  capable  of  collection  and 
Immediate  analyaia  of  data  aamplaa 
without  need  for  off-eite  evalaatioa.  If 
continuoua  forced  air  ventilation  la 
provided,  oxygen  defldeocy  teeting  la 
not  required. 

(8)  Ventilation  and  monitoring.  If 
flammable  gaaea  or  vapora  ara  detected 


or  If  an  oxygen  defldency  ia  loand. 
forced  air  ventiladoa  ahall  be  uaed  to 
maintain  ootygan  at  a  aafa  levd  and  to 
prevent  a  haxardoua  concentration  of 
flammabla  gaaea  and  vapora  from 
acomiulatlng.  A  continuona  monitoring 

Srogram  to  anaora  that  no  Incroaaa  In 
amraebla  gaa  or  vapor  conoentretion 
occura  may  be  followed  in  lieu  of 
ventilation,  tf  flammable  gaaea  or  vapora 
ara  detected  at  aafa  levela. 

(10)  Specific  ventilation  requirement*. 
If  oontinuaaa  foroed  air  ventilation  la 
uaed.  It  ahall  begin  before  entry  ia  made 
and  ahall  be  maintained  long  enoogh  to 
enaura  that  a  aafa  atmoepbcre  axlata 
before  employeea  are  allowed  to  entor 
the  work  area.  Tha  foroed  air  vcntilatlan 
ahall  be  ao  directed  aa  to  ventilate  the 
Immediate  area  where  employeea  are 
praaaot  within  the  endoeed  apace  and 
ahall  continue  until  all  employeea  leave 
the  endoeed  apaoe. 

(11)  Air  tupply.  The  air  auppiy  for  the 
continuoua  foroed  air  ventilation  ahall 
be  from  a  dean  aovrca  and  may  not 
incraaae  the  hazaida  In  tha  endoeed 
apaca. 

(12)  Open  fkune*.  If  open  flamaa  ara 
uaed  In  andoaed  apacaa.  a  teat  for 
flammable  gaaea  aiid  vapora  ahall  be 
made  Immadiataly  before  the  open 
flame  device  la  oaed  and  at  leaat  once 
per  hour  while  the  device  ia  uaed  in  the 
apaoe. 

(f)  Trenchee  and  excavation*. 
Trenching  and  excavation  oparationa 
ahall  ooaaply  with  ||  in&6Sa  1908461. 
1928.682.  and  igaBj86S  of  thia  chapter. 

(g)  Perwonal  protective  equipment — 
(1)  General.  Peraonal  protective 
aoulpment  ahall  meet  the  raquirementa 
of  Bobpart  I  of  thia  Put  Head  protection 
meetii^  the  reqdrementa  of  American 
National  Standard  for  bduatrial 
Protective  Helmeta  for  Electrical 
Workera  (ANSI  Z80.2-1071)  ia  deemed 
to  be  in  compliance  with  1 10iai38. 

(2)  Fall  protection.  (1)  Body  belta, 
lifeiinea,  and  lanyarda  for  fidl  aneat 
ahall  meet  the  raquirementa  of 
1 102ft.l(M  of  dUa  chapter. 

(11)  Body  belta  and  aafaty  atrapa  for 
work  poaitiaoing  ahall  meet  the 
requirementa  of  1 1926itS0  of  thia 
chapter. 

(ill)  Body  bdta.  aafaty  atrapa. 
lanyarda.  lifeiinea.  and  body  bameaaet 
ahdl  be  inapected  before  uae  each  day 
to  determine  that  tha  equipment  ia  in 
aafa  working  condition.  Defective 
equipment  may  not  be  oaed. 

(iv)  UfaUnea  ahall  be  protected 
■gainst  being  cut  or  ebraded. 

(v)  Fall  arreat  equipment  work 
poaitloning  equipment  or  travel 
reatricting  equipment  ahall  be  uaed  by 
employeea  working  at  aleveted  locationa 
mora  than  4  bat  (1.2  m)  above  tha 


ground  on  polea.  towem.  Iraea.  or 
■tructaraa  and  by  employeea  working 
from  vehide-mounted  elevating  and 
rotatii^  work  platforma  if  other  fall 
protection  haa  not  been  provided.  The 
uae  of  fall  protection  eqaipment  la  not 
required  when  a  quaUfiad  employee 
who  meeta  the  reqoirementa  of 
paragraph  (h)(S)  of  thia  aection  ia 
climbing  or  changing  location  on  polea. 
towara.  or  aimilar  atnicturea  containing 
atepa  or  alep  bolta.  Fall  protectian 
equipment  ahall  be  oaed  by  all 
employeea  '•'<»>^"g  wood  polea  not 
containing  atop  boha  except  when  they 
are  rlimhtgg  around  obatractiona,  aoch 
aa  croeaenna.  pina.  or  faracaa. 

(vl)  When  atrpping  or  aireatlng  a  faU. 
fall  arreat  ayatema  may  not  produce  an 
arreatkig  force  on  an  em^  'oyee  of  more 
than  ten  timea  the  employe«!'s  weight  or 
1800  pounda  (SkN).  whichever  ia  lower. 

(vii)  If  vertical  UfaUnea  or  dropUnea 
are  need,  not  more  than  one  employee 
may  be  attached  to  any  one  lifeline. 

(viii)  Snaphooka  may  not  be 
connected  to  loopa  made  in  webUng- 
type  lanyarda. 

(Ix)  Snaphooka  may  not  be  connected 
to  each  otlier. 

(h)  Ladder*,  platform*,  ttep  bolt*,  and 
manhole  atep*.—{\)  General. 
Requirementa  for  ladder*  contained  in 
Subpart  D  of  thia  part  apply,  except  aa 
apedfically  noted  fat  paragrapha  (hH2) 
and  (h)(5)  of  thia  ■action. 

(2)  Special  ladder*  and  platform*. 
Portable  ladder*  and  platforma  uaed  on 
atnicturea  or  conductora  In  conjunction 
with  overhead  Una  work  ahall  meet  the 
foUowing  requirements  in  lieu  of 
paragrapha  (dN2)(l)  and  (d)(2Hiii)  of 

1 1910.25  and  paragraph  (c)(3)(Ui)  of 
i  1910^6: 

(1)  Laddera  and  platforma  ahall  be 
aecured  to  prevent  their  becoming 
acddentaUy  dialodged. 

(U)  Laddera  and  platforma  may  not  be 
loaded  In  cxceaa  of  the  working  loada 
for  which  they  aae  Intended. 

(iU)  Laddera  and  platforma  ahall  be 
dealffied  for  the  application  for  which 
they  are  uaed. 

(iv)  In  the  configurationa  that  they  are 
uaed,  laddera  and  platforms  shaU  be 
capable  of  aupportlng  without  failure  at 
leaat  four  timea  the  maximum  intended 
load. 

(3)  Conductive  laddera.  Portable  metal 
ladder*  and  other  portable  conductive 
ladder*  may  not  be  uaed  near  expoaed 
energized  Ifatea  or  equipment.  However, 
in  specialized  high-voltage  work. 
conductive  laddera  ahaU  be  used  where 
the  employer  demonstrates  that 
nonconductive  ladders  would  preaent  a 
greater  hazard  than  conductive  ladder*. 


(4)  Step  boh*  and  manhole  atepa.  (Q 
Step  bolta  and  manhole  step*  ahall  be 
equipped  with  a  ladder  aafety  device 
meethig  the  requirementa  of  f  1910L27 
unleaa  the  atep  boka  and  manhole  atepa 
are  uaed  only  by  qualified  employeea 
who  meet  the  cequirementa  of  paragraph 
(h)(5)  of  diia  aection. 

(ii)  Step  bolta  and  manhole  stepa  ahall 
be  apaoed  uniformly  not  leas  dian  8 
inchaa  (20  cm)  apart  nor  more  than  18 
inchea  (46  cm)  apart  A  36-inch  (91.4-cm) 
■padng  between  atep  bolta  on  one  aide 
of  the  aiq>porting  member,  where  there 
ia  an  alternating  pattern  with  the  other 
aide,  meeta  tfiia  requirement 

(ill)  The  qpadng  between  the  firvt  or 
laat  atep  boh  or  manhole  step  and  the 
entry  or  exit  surface  ahall  vary  no  more 
than  2  indies  (5.1  cm)  from  the  spacing 
between  stq>  boha  or  manhole  steps, 
and  employeea  ahall  be  made  aware  of 
any  variation. 

(hr)  Hm  minimi  un  atep  width  of  step 
bolta  ahall  be  4Ji  faichea  (11.4  cm).  The 
minimnm  dear  stq>  widdi  of  m^ole 
steps  shall  be  10  faidies  (25.4  cm). 

(v)  For  manhole  stepa,  a  minimum  toe 
dearance  of  4.5  indies  [\\A  cm)  bam 
die  point  of  embedknent  on  Ae  wall  to 
the  outside  face  of  the  step  shall  be 
provided. 

(Vi)  For  step  bolts,  the  minfamim  toe 

deaiance  shall  be  7  inches  (17.8  cm). 
Where  an  obstruction  cannot  be 
avoided,  the  toe  dearance  may  be 
reduced  but  shall  be  at  least  4.5  indies 
(11.4  cm). 

(vii)  Step  bolts  and  manhole  stepa 
ahaO  be  designed  to  prevent  the 
emplojree's  foot  from  sUpping  or  sliding 
off  the  end  of  the  step  bolt  or  manhole 
step. 

(viii)  Manbde  steps  and  step  bolts 
installed  after  [6  months  after  the 
effective  date  of  the  rule]  and  used  in 
corrosive  environments  shall  be 
constructed  of  or  coated  with  a  material 
that  wiU  retard  corrosion  of  the  step  or 
bolt 

(n)  Manhole  steps  installed  after  [6 
montfts  after  tfie  efliective  date  of  the 
rule]  ahall  be  provided  with  sUp- 
reaiatant  aurfaoes,  such  as  corrugated, 
knurled,  or  dimpled  surfrices. 

(x)  Each  step  Doh  shall  be  capable  of 
withatanding.  without  failure,  at  least 
four  times  the  intended  load  calculated 
to  be  applied  to  the  boh. 

(xi)  If  installed  after  [6  months  after 
the  effective  date  of  the  nde]  a  manhole 
step  shall  be  capable  of  remaining 
solidly  secoMd  after  being  sol^ected  to 
a  sqiarato  appttcatkm  of  a  horinntal 
pullout  load  of  400  poonds  (1780  N)  and 
a  vertical  load  of  800  pounds  (3580  N). 
Any  permanant  aet  in  the  step  reaidthig 
from  this  teat  maiy  aol  exceed  0J75 
inckea  (oao  cm)L  No  craddi^  or  finctve 


of  the  atep,  no  spaOing  of  the  concrete 
may  be  visible.  The  test  loads  shall  be 
applied  over  a  width  of  3.5  indies  (8J 
cm)  centered  on  the  step  and  applied  at 
a  unif(vm  rate  until  the  required  load  is 
readied. 

(xii)  Manhole  steps  installed  before  [6 
monfts  after  the  effective  date  of  the 
rule]  shall  be  capable  of  supporting  their 
maximum  intended  loads. 

(xiii)  Step  bohs  and  manhole  steps 
shall  be  maintained  in  a  safe  conditi<m 
and  shall  be  visually  inspected  before 
eadt  use. 

(xiv)  Step  bolte  which  are  bent  greater 
than  15  degrees  bdow  the  horizontal 
shall  be  removed  and  replamd  witfi 
bolts  that  meet  the  requirements  of 
paragraph  (h)  of  this  section.  Manhole 
steps  that  are  bent  to  such  an  extent  as 
to  reduce  the  step's  projection  from  tfie 
wall  to  less  than  4.5  indies  (11.4  cm) 
shall  be  removed  and  rqilaoed  with 
stepa  meeting  the  requireuiento  of 
paragrqrii  (h)  of  thia  section  or  with 
another  dimbing  device  meeting  die 
reqniremente  of  Subpart  D  of  thia  part 

(5)  Qualified  employees.  Ladden  on 
triangnlation,  teleconunmdcation, 
electrical  power,  and  similar  towers, 
and  ladders  on  poles  and  structures, 
induding  stocks  and  dilmneya,  are 
exempt  from  the  requirementa  in 
Subpart  D  of  this  part  for  ladder  safety 
devices  and  cages  if  only  qualified 
employees  use  these  ladders.  Such 
qualified  employees  shafl  meet  the 
following  requirementK 

(i)  Qualified  employees  shaD  have 
successfully  completed  a  training  or 
apprenticeship  program  that  included 
hands-on  training  in  the  safe  climbing  of 
ladders,  step  bolte.  or  manhole  steps. 

(ii)  Qualified  emiriojrees  shall  have 
climbing  duties  as  one  o^  diefr  routine 
work  activities. 

(iii)  QuaUfied  employees  may  not 
carry  objecto  in  thdr  hands  viMle  the 
emplojrees  are  in  the  ad  of  dimbing. 

Note. — ^The  proviaiona  for  appropriate  faU 
protection  in  paragraph  (g)  of  tliia  section 
also  apply.  See  spedficaOy  paragraph 
(g)(2)(v)  regarding  die  use  of  faB  arrest 
equipment  work  positioning  eqnipaient  and 
travel  restrictiRg  eqaipment 

(i)  Hand  and. portable  power  tools — 
(1)  General.  Paragraph  (i)(2)  of  this 
section  applies  to  electric  equipment 
connected  by  cord  and  plug.  Paragraph 
(i)(3)  of  this  section  containa 
requirements  for  portable  and  vehide- 
mounted  generators  used  to  supply  cord- 
ond  plug-conneded  equ^ment 
Paragraph  (iH4)  of  this  section  contains 
requfremente  few  hydraulic  and 
pneumatic  tools. 

(2)  Cord-  and  plug-connected 
equipment  (i)  Cord-  and  phig-conneded 


equipment  suppUed  by  premises  wriring 
is  covered  by  Subpart  S  of  this  part 
(ii)  Any  cord-  and  plug-connected 
equipment  suiqilied  by  othCT  than 
premiaea  wiring  ahaU  conqily  with  one 
of  the  following  in  lien  of 
S  1910.243(aK5): 

(A)  It  ahall  be  equipped  with  a  cord 
containing  an  equipment  grounding 
conductor  connected  to  ^  tool  frame 
and  to  a  meana  for  grounding  the  other 
end  (however,  this  tqrtton  may  not  be 
used  where  die  introduction  of  the 
ground  into  the  wnk  environment 
increases  the  hazard  to  an  emfioytey, 

(B)  It  shall  be  of  the  donUe-insulated 
type  confwming  to  Subpart  S  erf  this 
put;  or 

(C)  It  shall  be  connected  to  the  power 
supply  dnongh  an  isolating  transformer 
with  an  ungrounded  secondary. 

(3)  Portable  and  vehicle-mounted 
generators.  Portable  and  vehicle- 
mounted  generators  used  to  supply  cord- 
and  plug-connected  equipment  shall 
meet  the  following  requirements. 

(i)  The  generator  may  only  vxpfiy 
equipment  located  on  the  generator  or 
thie  vehicle  and  cord-  and  plug- 
connected  equipment  through 
receptodes  mounted  on  the  generator  or 
the  vehicle. 

(ii)  The  non-current-cariying  metal 
parte  of  equipment  and  the  equipment 
grounding  conductor  terminals  iA  the 
receptacles  shall  be  bonded  to  the 
generator  frame. 

(iii)  In  the  case  of  vehiclennounted 
generators,  the  frame  of  die  generator 
shaU  be  bonded  to  the  vehidie  frame. 

(iv)  Any  neutral  conductor  ahall  be 
bonded  to  the  generator  frame. 

(4)  Hydraulic  and  pneumatic  tool*,  (i) 
Safe  operating  pressures  for  hydranUc 
and  pneumatic  tools,  hoees,  valves, 
pipes,  filters,  and  fittings  may  not  be 
exceeded. 

(ii)  A  hydranUc  or  pneumatic  tool 
uaed  where  it  may  contact  exposed  live 
parts  shall  have  a  nonconductive  hose. 

(iii)  A  pneumatic  tool  used  cm 
energized  electrical  lines  or  equipment 
or  used  where  it  may  contact  exposed 
Uve  parts  shall  have  an  accumulator  to 
collect  moisture. 

(iv)  Pressure  shaD  be  released  before 
connections  are  broken,  unless  quick 
acting,  self-closing  connectors  are  used. 
Hoses  may  not  be  Idnked. 

(v)  Employees  may  not  use  any  part  of 
their  boihes  to  locate  or  attempt  to  sttqi 
a  hydraulic  leak. 

(j)  Live-line  tool* — (1)  Design  of  tool*. 
Live-line  tool  poles  shall  be  designed 
and  constracted  to  withstand  the 
foUowing  minimum  teste: 
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(i)  lOOOOO  volts  per  fool  (S»l  volU 
per  oentinMtar)  of  lenfth  fair  8  minutM  If 
the  toil  Is  mad*  of  fibwrtlass,  or 

(11)  7S.000  volts  per  foot  (2461  vdts  oer 
centiineter)  of  length  for  3  minutes  if  me 
tool  is  made  of  wood,  or 

(lii)  Other  equivalent  tests. 

(2)  Condition  oftool$.  (i)  Bach  Uve-Une 
tool  shall  be  visually  inspected  lor 
defects  before  use  each  day. 

(ii)  If  any  defect  or  contamination  that 
could  adversely  affect  the  Insulating 

Suallties  of  the  Uve-line  tool  Is  present, 
le  tool  shall  be  removed  from  service, 
(k)  Material*  handling  and  $torag». 
Material  hendllng  and  storage  shall 
conform  to  the  requirements  of  Subpart 
N  of  this  part  except  as  modified  in  this 
paragraph. 

(I)  Materials  storage  near  energized 
lines  or  equipment  (1)  In  areas  not 
restricted  to  qualified  persons  only, 
materials  or  equipment  may  not  be 
stored  closer  to  energiaed  lines  or 
expoeed  energized  parts  of  equipment 
than  the  following  distances  plus  an 
amount  providing  for  the  maximum  sag 
and  side  swing  of  all  conchictora  and 
providing  for  the  height  and  movement 
of  matetiel  KanHHnj  equipment: 

(A)  For  lines  and  equipment  energized 
et  80  kV  or  less,  the  distance  is  10  feet 
(306  cm). 

(B)  For  lines  end  equipment  energized 
at  more  than  80  kV.  the  distance  is  10 
feet  (306  cm)  plus  4  Inches  (10  cm)  for 
every  10  kV  over  80  kV. 

(II)  In  areas  restricted  to  qualified 
employees,  material  may  not  be  stored 
within  the  working  spece  about 
energiaed  lines  or  equipment 

Note. — RaquiremenU  for  the  size  of  tli« 
wofklng  fpece  ai«  oontained  in  paragrapha 
(uNl)aiid(vM3)oftlilai 


(2)  Material  handling  near  energized 
lines  or  equipment  Unqualified 
employees  may  not  bring  materials 
closer  to  ener^zed  lines  or  exposed 
energized  parts  of  equipment  than  the 
distances  given  in  peragraphs 
(kKlMiHA)  and  (k)(l)(l)(B)  of  this 
section. 

(1)  Working  on  or  near  expoeed 
energised  parts.  Thla  paragraph  applies 
to  work  on  expoeed  Uve  parts,  or  near 
enough  to  them,  to  expose  the  employee 
to  any  hazard  they  present 

(1)  General.  Only  qualified  employees 
and  trainees  woridng  under  the  direct 
superviaion  of  s  qualified  employee  may 
work  on  or  with  exposed  energized  lines 
or  parts  of  equipment  Only  qualified 
emplo3rees  and  trainees  working  under 
the  direct  supervision  of  s  qualified 
employee  may  work  in  areaa  coatalning 
unguarded,  uninsulated  energized  lines 
or  perts  ol  equipment  operating  at  80 
volts  or  SMxe.  Bleotrlc  liaee  end 


equipment  shall  be  considered  and 
traatsd  as  energised  unlees  the 
provisions  of  peregraph  (d)  or  paragraph 
(m)  of  this  section  have  been  followed 

(2)  Clearances.  No  employee  mav 
approach  or  take  any  conductive  obiect 
without  an  insulating  handle  closer  to 
exposed  energized  parts  than  set  forth  in 
Tsble  R-6  or  R-7,  unless: 

(1)  The  employee  is  insulated  from  the 
ener^zed  part  (gloves  rated  for  the 
voltage  involved  are  conaidered 
Insulstion  of  the  employee  only  with 
regard  to  the  energized  part  upon  which 
work  is  being  performed),  or 

(ii)  The  energized  part  is  insulated 
from  the  employee  and  any  other 
conductive  object  at  a  different 
potential,  or 

(hi]  The  employee  is  insidated  ht)m 
any  other  conductive  ob)ect  as  during 
live-line  bare-hand  woric. 

(3)  Working  position.  Employees  may 
not  work  on  equipment  or  lines  in  any 
position  from  which  a  shock  or  slip  v^ 
tend  to  bring  the  body  toward  exposed 
parts  which  are  at  a  potential  different 
from  the  employee's  body. 

(4)  Making  connections.  In  connecting 
deenergized  equipment  or  lines  to  an 
energized  circuit  by  means  of  a 
conducting  wire  or  device,  employees 
shall  fint  attach  the  wire  to  the 
deenergized  pert  When  disconnecting, 
employees  shall  remove  the  source  end 
fint  Looee  conductors  shall  be  kept 
eway  from  expoeed  energized  parts. 

(8)  Conductive  dpparel.  When  worii  is 
performed  in  the  vicinity  of  exposed 
energized  perts  of  equipment  employees 
shall  remove  or  render  nonconductive 
all  expoeed  conductive  articles,  such  as 
key  or  watch  chains,  rings,  or  wrist 
watches  or  bands,  if  such  articles 
increase  the  hazards  associated  with 
inadvertent  contect  with  the  energized 
perts. 

(6)  Fuse  handling.  When  fuses  must  be 
installed  or  removed  with  one  or  both 
terminals  energized  at  more  than  300 
volts,  tools  or  i^oves  rated  for  the 
voltage  shall  be  used.  When  installing 
expuUion-type  fuses,  employees  shall 
wear  sefety  glasses  or  ssiety  goggles 
and  shall  stand  clear  of  the  exhaust  path 
of  the  fuse  berreL 

(7)  CovBied  (noninsulated) 
conductors.  The  requirements  of  this 
section  which  pertain  to  the  hazards  of 
exposed  live  perts  spply  when  work  is 
performed  in  the  proximity  of  covered 
(noninsulated)  wires. 

(8)  Ungrounded  metal  parts. 
Ungrounded  metal  parts  of  equipment  or 
devices,  such  ss  transformer  cases  and 
circuit  breaker  housings,  shall  be  treated 
es  energised  et  the  hl^iest  voltage  to 
which  uksji  are  axpoeed,  unlees  these 


parts  are  known  by  test  to  be  f^  from 
voltage. 

Tabu  R-6.— AC  Mnmmum  Oleamhcx 
From  Live  Parts 
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Table  R-7.— OC  Mmnium  CtEARANCE 
Frosi  Uve  Parts 


Itedmuni  I'ntlapi  oonducior  to 
gpound  MowoMs 

(Mma>  * 

N 

(cm) 

MA 

3.S 

6.0 

as 

16A 

(107) 

mh^ 

(183) 

(286) 

"W 

(468) 

>  TMs  e  tw  nMmum  air  69  or  otoar  IwMna  tool 
<rtanci  to  ba  wwlrealnil  im  ttam  tntns  tool 
dtaMwo  Is  tw  dMMwa  moaHfwl  tongSudbwly 
alono  tw  Na  ina  tooHrow  tw  cortducSoe  djMoa  or 
tw  woiMnQ  and  ol  tw  tool  to  tw  amployaa's  hand. 

•Ttw  immum  daaranoe  dMvwa  may  ba  ra- 
duoad  to  tw  langtt  ol  tw  Srw  kwulator.  H  a  i 
dalanoa  la  noodad  to  do  tw  work. 


(m)  Deenergizing  lines  and  equipment 
for  employee  protection — (1) 
Application.  Paragraph  (m)  of  this 
section  applies  to  the  deenergization  of 
transmission  and  distribution  lines  and 
equipment  for  the  purpose  of  protecting 
employees.  Control  of  hazardous  energy 
sources  used  in  the  generation  of 
electric  energy  is  covered  in  paragraph 
(d)  of  this  section.  Conductors  and  parts 
of  electric  equipment  that  have  been 
deenergized  uiuier  procedures  other 
than  those  required  by  paragraph  (d)  or 
(m)  of  this  section,  as  applicable,  shall 
be  treated  as  energized. 

(2)  General,  (i)  If  an  employee  must 
depend  on  othen  to  operate  switches  to 
deenerglze  lines  or  equipment  on  which 
the  employee  is  to  work  or  if  die 
employee  must  secure  special 
authorisation  before  operating  such 
switches,  all  of  the  requirements  of 
peregraph  (mX^  of  this  sectioo  shall  be 


obeerved,  in  the  order  given,  before 
work  is  begun. 

(ii)  If  an  employee  other  than  the 
system  operator  is  in  sole  charge  of  die 
lines  or  equipment  end  of  the  means  of 
disconncctioii,  that  employee  sbeD  also 
comply  with  all  of  die  requirements  of 
paragraph  (fflK3)  of  thia  section,  in  the 
order  given,  taking  the  place  cH  the 
system  operator  as  necessary. 

(iii)  If  an  employee  is  woridng  akne 
and  the  means  of  discoonectian  are 
accessible  and  visible  to  the  employee, 
the  requirements  ol  paragraphs 
(m)(3)(u),  (m)(3Kv),  (m)(3Mvi).  {mK3)(vii). 
and  (mHSUxi}  of  this  section  shall  be 
observed.  However,  tags  required  by 
these  provisions  need  not  be  used. 

(iv)  Any  disconnecting  means  that  are 
accessible  to  persons  outside  the 
employer's  control  (for  example,  the 
general  public)  shall  be  rendered 
inoperable  while  they  are  open  for  the 
purpose  of  protecting  employees. 

(3)  Deenergizing  lines  and  equipment 
(i)  A  designated  employee  shall  make  a 
request  of  the  ^tem  operator  to  have 
the  particular  section  of  line  or 
equipment  deenergized.  The  designated 
employee  becomes  the  employee  in 
charge  (as  this  terra  is  used  in  paragraph 
(m)(3)  of  this  section)  and  is  responsible 
for  the  clearance. 

(ii)  All  switches,  discoonecton. 
)un^>en,  taps,  and  other  means  through 
which  electric  energy  may  be  supplied 
to  the  particular  lines  and  equipment  to 
be  en^gized  shall  be  opened.  Such 
means  shall  be  rendered  inoperable,  as 
design  permits,  and  appropriately  tagged 
to  indicate  that  employees  are  at  work. 

(iii)  Automatically  and  remotely 
controlled  switches  that  could  cause  the 
opened  disconnection  means  to  close 
shall  also  be  tagged  at  the  point  of 
control  and  shaU  be  rendered 
inoperable,  if  design  permits. 

(iv>Tag8  shall  prohibit  operation  of 
the  discoimecting  means  and  shall 
indicate  that  employees  are  at  work. 

(v)  After  the  applicable  requirements 
in  paragraphs  (m)(3)(i)  throu^  (m){3)(iv) 
of  this  section  have  been  followed  and 
the  employee  in  charge  of  the  work  has 
been  given  a  clearance  by  the  system 
operator,  the  employee  in  charge  shall 
verify  by  test  that  the  lines  and 
equipment  to  be  woriced  are 
deenergized. 

(v)  Protective  grounds  shaD  be 
installed  as  required  by  paragraph  (n)  of 
this  section. 

(vii)  After  the  applicable  requirements 
of  paragraphs  (m){3)(i)  through  (m)(3)(vi) 
of  this  section  have  been  followed,  die 
lines  and  equipment  involved  may  be 
worked  as  deenergized. 

(viii)  if  two  or  more  independent 
crews  will  be  woridng  on  the  same  Hnes 


or  equipment  each  crew  shaU 
independently  comply  with  the 
requirements  in  paragraph  (mX3)  of  this 
section, 

(ix)  To  transfer  the  clearance,  the 
employee  in  charge  (or,  in  case  of  forced 
absence,  the  employiee's  supervisor) 
shall  inform  the  system  t^ieratm; 
employees  in  the  crew  shall  be  informed 
of  the  transfer,  and  the  new  employee  in 
charge  shall  be  reqionsible  for  the 
clearance. 

(x)  To  release  a  clearance,  the 
employee  in  charge  shall: 

(A)  Notify  employees  under  his  or  her 
direction  that  the  clearance  is  to  be 
released; 

(B)  Determine  that  all  employees  in 
the  crew  are  clear  of  the  Hnes  tmd 
equipment; 

(C)  Determine  that  all  protective 
grounds  installed  by  die  crew  have  been 
removed;  and 

(D)  Report  this  information  io  die 
system  operator,  thus  releasing  the 
clearance. 

(xi)  Only  after  all  protective  grounds 
have  been  removed,  all  protective  tags 
have  been  removed  frt)m  points  of 
discomection,  all  crews  working  on  the 
lines  or  equipment  have  released  their 
clearances,  and  all  employees  are  clear 
of  the  lines  and  equipment  may  action 
be  initiated  to  reenergize  the  lines  at 
equipment 

(xii)  The  identity  of  the  person 
requesting  tag  removal  shall  be  the  same 
as  that  of  the  employee  requesting 
placement  unless  responsibility  has 
been  transferred  under  paragraph 
(m)(3](ix)  (A  this  section. 

(n)  Grounding  for  the  protection  of 
employees — (1 )  Application.  Paragraph 
(n]  of  this  section  applies  to  the 
grounding  of  transmission  and 
distribntion  lines  and  equipment  for  the 
purpose  of  protecting  employees. 
Paragraph  (n)(4)  of  this  section  also 
appUes  to  the  protective  grounding  of 
other  equipment  as  required  elsewhere 
in  this  section. 

(2)  General.  For  the  employee  to  woric 
lines  or  equipment  as  deenergized,  the 
lines  or  equipment  shall  be  deenergized 
under  the  provisions  of  paragraph  (m)  of 
this  section  and  shall  be  grounded  as 
specified  in  paragraphs  (n)(3]  through 
(n)(9)  of  this  section.  However,  if  the 
installation  of  a  groimd  is  impracticable 
or  if  the  conditions  resulting  from  the 
installation  of  a  ground  would  present 
greater  hazards  than  working  without 
grounds,  the  lines  and  equipment  may 
be  treated  as  deenergized  provided  all 
of  the  following  conditions  are  met 

(i)  The  lines  and  equipment  have  been 
deenergized  under  the  provisions  of 
paragraph  (m)  of  this  section. 


(ii)  There  is  no  possibility  of  contact 

with  another  enei^ized  source. 

(iii)  The  liazard  of  induced  voltage  is 
not  present 

(3)  Location.  Temporary  protective 
grounds  shall  be  placed  at  the  work 
location.  However,  if  the  installation  of 
temporary  protective  grounds  at  the 
work  location  is  infeasible,  grounds 
shall  be  installed  on  each  side  of  the 
work  location  and  as  close  to  it  as 
possible. 

(4)  Protective  grounding  equipment  (i) 
Protective  grounding  equipment  shall  be 
capable  of  conducting  the  maximim 
ground-fault  current  that  could  flow  at 
the  point  of  grounding  for  the  time 
necessary  to  clear  the  fault  This 
equipment  shall  have  an  ampacity 
greater  than  or  equal  to  ihat  of  No.  2 
AWG  copper. 

(ii)  Protective  grounds  shall  have  an 
impedance  to  ground  low  enough  to 
permit  prompt  operation  of  protective 
devices  in  case  of  accidental  energizing 
of  the  lines  or  equipment 

(5)  Testing.  Before  any  ground  is 
installed,  Hnes  and  equipment  shall  be 
tested  and  found  absent  of  voltage, 
unless  a  previously  installed  ground  is 
present 

(6)  Order  of  connection.  When 
grounds  are  to  be  attached  to  lines  or 
equipment  the  ground-end  connection 
shall  be  attached  first  and  then  the 
other  end  shall  be  attached  by  means  of 
live-line  tools  or  other  insulated  devices. 

(7)  Order  of  removal.  When  grounds 
are  to  be  removed,  the  grounding  device 
shaU  firat  be  removed  from  the  lines  or 
equipment  using  live-line  tools  or  other 
insulated  devices. 

(8)  Additional  precautions.  When 
work  is  performed  on  a  cable  at  a 
location  remote  frtmi  the  cable  terminal, 
the  cable  may  not  be  grounded  at  the 
cable  terminal  if  there  is  a  possibility  of 
hazardous  fransfer  of  potential  should  a 
fault  occur. 

(9)  Removal  of  grounds  for  test 
Grounds  may  be  removed  temporarily 
during  tests.  During  the  test  procedure, 
the  previously  grounded  lines  and 
equipment  shall  be  considered  as 
energized. 

(o)  Testily  and  test  facilities— {\) 
Application.  Paragraph  (o)  of  this 
sectim  provides  for  safe  work  practices 
for  high-voltage  and  high-power  testing 
performed  in  laboratories,  in  shops,  and 
in  substations  under  the  exclusive 
control  of  an  electric  utility,  in  the  field, 
and  on  lines  at  sites  accessible  only  to 
qualified  personnel  as  part  of  the  utiUty 
operation.  It  applies  only  to  testing 
involving  interim  measurements  utilizing 
high  voltage,  high  power,  or 
combinations  of  both,  as  opposed  to 
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ttttlnt  Involvlnt  cootloiioua 
msaturtOMnU  ■•  in  routln*  metering. 
raUvlng.  and  normal  Una  work. 

(2)  General  nquinmmntM.  (i)  The 
•mployer  ihall  eatabliah  and  enforce 
adaiUonal  work  practices  for  the 
protection  of  worker*  from  the  haxarda 
of  hl(h-voltaga  or  high-power  testing  at 
all  teat  areas,  temporary  and  permanent 
Such  work  practices  shall  include,  as  a 
minimum,  test  area  guarding,  grounding, 
and  the  safe  use  of  measuring  and 
control  circuits.  A  means  providing  for 
periodic  safety  checks  of  neld  test  areas 
shall  alao  be  inchided.  (See  paragraph 
(oK8)  of  this  section.) 

(ii)  Employees  shall  be  trained  in  safe 
work  practices  upon  their  initial 
assignment  to  the  test  area,  with 
periodic  reviews  and  updates  provided 
on  a  continuing  basis. 

(3)  Guarding  of  teat  anaa.  (i) 
Rnmanent  test  areas  shall  be  guarded 
by  wall*,  fences,  or  barrier*. 

(ii)  In  fleld  testing,  or  at  a  temporary 
test  site  where  permanent  fences  and 
gates  are  not  provided,  the  teat  area 
shall  be  guarded  by  the  use  of 
distinctively  colored  safety  tepe  which 
is  supported  approximately  waist  high 
and  to  which  safety  signs  are  attached, 
or  the  test  area  shall  be  guarded  by  one 
or  more  test  observers  stationed  so  that 
the  entire  area  can  be  monitored.  These 
barriers  shall  be  removed  when  the 
protection  they  provide  is  no  longer 
needed. 

(tU)  Guarding  shall  be  provided  within 
test  arees  to  control  access  to  test 
equipment  or  apparatus  under  test  likely 
to  become  enet^zed  as  part  of  the 
testing  by  either  direct  or  inductive 
coupling,  in  order  to  prevent  accidental 
employee  contact  with  energized  parts. 

(4)  Grounding  practices,  (i)  The 
employer  shall  establish  and  implement 
safe  grounding  practices  for  the 
particular  test  facility.  All  conductive 
parts  accessible  to  the  test  operator 
during  the  time  the  equipment  is 
operating  at  high  voltage  shall  be 
maintained  at  ground  potential  except 
for  portions  of  the  equipment  that  are 
isolated  btMn  the  test  operator  by 
guardini.  Wherever  ungrounded 
terminau  of  test  equipment  or  apparatus 
under  teet  may  be  present  they  shall  be 
treated  aa  enetglaed  until  determined  by 
tests  to  be  deeneiglieil 

(ii)  Visible  grounda  shall  be  applied, 
either  automatically  or  manually  with 
property  insulated  tools,  to  the  hlgb- 
voltage  circuits  after  they  are 
deenergixed  and  before  work  is 
performed  on  the  circuit  or  item  or 
apparatus  under  test  Common  ground 
connectkms  shall  be  aobdhr  connected 
to  the  teet  equipment  and  Oe  apparatua 
undartaet 


(ill)  If  high  currants  ara  intentknally 
employed  in  the  testing,  an  iaolated 
ground-raturn  conductor  system  shall  be 
provided  so  that  no  intentional  passage 
of  current  with  its  attendant  voltage 
rise,  is  permitted  in  the  ground  grid  or  in 
the  earth. 

(iv)  In  teste  in  which  the  pounding  of 
test  equipment  by  means  of  the 
equipment  grounding  conductor  located 
in  the  equipment  power  cord  cannot  be 
used  due  to  increased  hazards  to  test 
personnel  or  the  prevention  of 
satisfactory  measurements,  an 
equivalent  safety  ground  ahall  be 
provided  and  the  condition  dearly 
indicated  in  the  test  set-up. 

(v)  When  the  test  araa  is  entered  after 
deenergization.  a  ground  shall  be  placed 
on  the  high-voltage  terminal  and  any 
other  expoeed  terminals.  High 
capacitance  equipment  or  apparatus 
shall  be  discharged  through  a  resistor 
rated  for  the  available  energy.  A  direct 
ground  shall  be  applied  to  tne  expoeed 
terminals,  when  the  stored  energy  drops 
to  a  level  at  which  it  is  safe  to  do  so. 

(vi)  If  test  trailera  or  vans  an  used  in 
fleld  testing,  the  chaaais  ahall  be 
grounded.  Protection  against  hazardous 
touch  potentials  with  respect  to  the 
vehicle,  instrument  panels,  and  other 
conductive  parte  accessible  to 
employees  shall  be  provided  by 
bonding,  insulation,  or  isolation. 

(5)  Control  and  measuring  circuit*,  (i) 
Control  wiring,  meter  connection*,  test 
leeds  and  cables  may  not  be  run  from  a 
test  area  unless  they  are  contained  in  a 
grounded  metallic  sheath  and 
terminated  in  a  grounded  metallic 
enclosure,  or  unless  other  precautions 
are  taken  to  ensura  equivsient  safety. 

(ii)  Meters  and  other  instrumente  with 
accessible  terminals  or  parte  shall  be 
isolated  from  test  persoimel  to  protect 
against  hazards  arising  from  such 
terminals  and  parte  inadvertentiy 
becoming  eneisized  during  testing. 
Whera  this  isoUtion  te  provided  by  test 
equipment  being  located  in  metal 
compartmente  with  viewing  windows, 
interlocks  shall  be  provided  to  interrupt 
the  power  supply  if  the  compartment 
cover  is  openied. 

(iii)  The  routing  and  coimections  of 
temporary  wiring  shall  be  made  secure 
against  damage,  accidental  interruptions 
and  other  hazards.  To  the  maximum 
extent  possible,  signal,  control  ground, 
and  power  cables  shall  be  kept 
separate. 

(iv)  If  employees  wUl  be  preeent  In  the 
test  area  during  tastinc.  a  teet  obeenrer 
who  is  capable  of  implementiag  the 
Immediate  deenerglxation  of  teet  drcuite 
for  safetv  purpoees  shall  be  preeent 

(6)  SafBty  dtecL  (1)  Safety  practices 
governing  aoiployee  urork  at  taatporaiy 


or  field  test  areas  shall  provide  for  a 
routine  check  of  such  test  areas  for 
safety  at  the  beginning  of  each  group  of 
continuous  teste. 

(ii)  The  teat  operator  in  charge  thall 
conduct  routine  safety  checks  of 
temporary  or  field  test  facilities  before 
each  group  of  continuous  tests,  to  verify 
at  least  this  following  conditions: 

(A)  Hut  barrien  and  guards  are  in 
workable  condition  and  are  property 
placed  to  isolate  hazardous  areas: 

(B)  That  system  test  status  signals,  if 
used,  are  in  operable  condition: 

(C)  That  test  power  disconnecte  are 
deariy  marked  and  readily  available  In 
emargenc]^ 

(D)  That  ground  connections  are 
deariy  identifiable; 

(E)  That  personal  protective 
equipment  is  provided  and  used  as 
required  by  Subpart  1  of  this  Part  and  by 
this  section: 

(F)  That  aignaL  ground,  and  power 
cables  are  property  separated. 

(p)  Mechanical  equipment— {1) 
General  requirements,  (i)  The  critical 
safety  componente  of  mechanical 
elevating  and  rotating  equipment  shall 
be  inspected  on  each  shift  on  which 
such  equipment  is  used. 

(ii)  No  vehicular  equipment  having  an 
obstructed  view  to  the  rear  may  be 
operated  on  off-highway  )obsites  where 
any  employee  is  exposed  to  the  hazards 
created  by  the  moving  vehide.  unless: 

(A)  The  vehide  has  a  reverse  signal 
alarm  audible  above  the  surrounding 
noise  level,  or 

(B)  The  vehide  i»  backed  up  only 
when  a  designated  employee  signals 
that  it  is  safe  to  do  so. 

(iii)  The  operator  of  an  electric  line 
truck  may  not  leave  his  or  her  position 
at  the  controls  while  a  load  is 
suspended  if  doing  so  might  endanger 
any  employee. 

(iv)  Rubber-tired,  self-propelled 
scrapers,  rubber-tired  front-end  loaders, 
rubber- tired  dozen,  wheel-type 
agricultural  and  industrial  tractora, 
crawler-type  tractors,  crawler-type 
loaden,  and  motor  graders,  with  or 
without  attechments,  shall  have  roll- 
over protective  structures  that  meet  the 
requiremente  of  Subpart  W  of  Part  1926 
of  thte  chapter. 

(2)  Outriggers,  (i)  Vehicular 
equipment  If  provided  with  outriggers, 
shall  be  operated  with  the  outriggen 
extended  and  flrmly  set  aa  necessary  for 
the  stebiUty  of  the  specific  configuration 
of  the  equipment  Outrlggats  may  not  be 
extended  or  retracted  outeide  of  dear 
view  of  the  operator  unleaa  all 
employees  are  outaide  ihe  range  of 
poaalUa  equipment  motion. 
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(11)  If  the  work  area  or  the  terrain 
predudes  the  use  of  outriggers,  the 
equipment  may  be  operated  only  within 
the  maximum  load  ratings  as  spiedfied 
by  the  manufacturer  for  the  particular 
configuration  of  the  equipment  without 
outriggen. 

(3)  Applied  loads.  Lifting  equipment 
shall  be  used  within  ite  maximum  load 
rating  for  the  conditions  under  which  the 
work  is  being  done. 

(4)  (^rations  near  energized  lines  or 
equipment  (i)  Mechanical  equipment 
shall  be  operated  so  that  the  dearance 
distances  of  Tables  R-6  and  R-7  are 
maintained  from  exposed  energized 
lines  and  equipment 

(ii)  If  it  is  difficult  for  the  operator  to 
accurately  determine  the  distance 
between  the  equipment  and  the 
energized  parte,  another  pereon  shall 
observe  the  clearance  and  give  timely 
warnings  when  the  minimum  dearance 
distance  is  approached. 

(iii)  If  it  is  possible  for  the  mechanical 
equipment  or  any  attached  load  to  be 
taken  doser  to  exposed  energized  lines 
or  equipment  than  the  dearance 
specified  in  Table  R-O  or  R-7,  the 
operation  shall  also  comply  with  one  of 
the  following  provisions: 

(A)  The  equipment  and  attached  load 
shall  be  treated  as  eneigized  by 
employees  on  the  ground.  Employees  on 
the  groimd  may  not  contact  the 
equipment  or  load  unless  they  use 
electrical  protective  equipment 

(B)  The  equipment  shall  be  insulated 
for  the  voltage  involved.  The  equipment 
shall  be  positioned  so  that  ite 
uninsulated  portions  cannot  approach 
the  lines  or  equipment  any  doser  than 
the  dearance  specified  in  Table  R-6  or 
R-7. 

(q)  Overhead  lines.  This  paragraph 
provides  additional  requiremente  for 
woik  performed  on  or  near  overhead 
lines  and  equipment 

(1)  General  (1)  Before  elevated 
structures,  sodi  as  poles  or  towers,  are 
subfected  to  such  stresses  as  climbing  or 
the  installation  or  removal  of  equipment 
may  impose,  the  employer  shall 
ascertain  that  the  structures  are  capable 
of  sustaining  the  additional  or 
unbalanced  stresses.  If  the  pole  or  other 
structure  cannot  withstand  the  load* 
which  will  be  imposed,  it  shall  be 
braced  or  otherwise  supported  to 
prevent  failure. 

(ii)  When  poles  are  set  moved,  or 
removed  near  overhead  conductors, 
direct  contect  of  the  pole  with  the 
energized  conducton  shall  be  avoided. 
Employees  shall  wear  electrical 
protective  equipment  or  use  insulated 
devices  w^usn  handling  poles,  and  the 
enq>Ioyeea  may  not  contect  the  poles 
wiOi  mifaisiilatod  parte  of  their  bodies. 


(iii)  Pole  holes  shall  be  attended  or 
physically  guarded  in  areas  where 
employees  an  woridng. 

(2)  Installing  and  removing  overhead 
lines.  The  following  provisions  apply  to 
the  installation  and  removal  of  overiiead 
condudora  or  cable. 

(i)  Precautions,  such  as  the  use  of 
barrien  or  the  tension  stringing  method, 
shall  be  taken  to  minimize  ttie 
possibility  that  conducton  and  cables 
being  instelled  or  removed  will  contact 
energized  lines  or  equipment 

(A)  Condudon,  cables,  and  pulling 
and  tensioning  equipment  shall  be 
considered  as  energized  when  the 
condudor  or  cable  is  being  installed 
dose  enough  to  energized  condudon 
that  any  of  the  following  failures  could 
energize  the  pulling  or  tensioning 
equipment  or  the  wire  or  cable  being 
installed: 

{1)  Failure  of  the  pulling  or  tensioning 
equipment 

{2)  Failure  of  the  wire  or  cable  being 
pulled,  or 

(J)  Failure  of  the  previously  installed 
lines  or  equipment 

(B)  Employees  working  on  poles  or 
structures  or  working  in  aerial  lifte  need 
not  treat  the  installed  conducton  as 
energized  if  the  conducton  are  grounded 
at  the  work  locations. 

(ii)  If  the  conducton  being  installed  or 
removed  cross  over  energized 
conducton  in  excess  of  600  volte,  the 
automatic-redosing  feature  for  the 
energized  lines  shall  be  made 
inoperative. 

(iii)  Before  lines  are  installed  parallel 
to  existing  energized  lines,  the  employer 
shall  make  a  determination  of  the 
voltage  to  be  induced  in  the  new  lines.  If 
the  lines  being  installed  are  subjed  to 
the  induction  of  a  hazardous  voltage,  the 
following  requiremente  also  apply: 

(A)  Each  biare  conductor  shall  be 
grounded  in  incremente  so  that  no  point 
is  more  than  2  miles  (3.22  km)  from  a 
ground. 

(B)  The  grounds  required  in  paragraph 
(q)(2)(iii)(A)  of  this  section  shall  be  left 
in  place  until  the  conductor  installation 
is  completed  between  dead  ends. 

(C)  The  grounds  required  in  paragraph 
(q)(2)(iiiHA)  of  this  section  shall  be 
removed  as  the  last  phase  of  aerial 
deanup. 

(D)  Vt  enq>loyees  are  working  on  bare 
conductors,  grounds  shall  also  be 
installed  at  each  location  where  these 
employees  are  working,  and  grounds 
shall  be  installed  at  all  open  dead-end 
or  catch-off  pointo  or  the  next  adjacent 
structure. 

(E)  If  two  bare  conducton  areJ>eing 
spliced,  the  oondudors  to  be  spliced 
^all  be  bonded  and  grounded. 


(F)  When  groimds  are  to  be  attedied 
to  lines  or  equipment  the  ground-end 
connection  shall  be  attached  fint  and 
then  the  other  end  shall  be  attached  by 
means  of  live-line  tools  or  other 
insulated  devices,  unless  no  induced 
voltage  hazard  is  present 

(G)  When  grounds  are  to  be  removed, 
the  grounding  device  shall  fint  be 
removed  bom  the  lines  orequipment 
using  live-line  tools  or  other  insulated 
devices,  unless  the  induced  voltage 
hazard  is  no  longer  present 

(iv)  Reel  handling  equipment 
including  pulling  and  tensioning  devices, 
shall  be  in  safe  operating  condition  and 
shall  be  leveled  and  aligned. 

(v)  Load  ratings  of  stringing  lines, 
pulling  lines,  conductor  grips,  load- 
bearing  hardware  and  accessories, 
rigging,  and  hoiste  may  not  be  exceeded. 

(vi)  Pulling  lines  and  accessories  shall 
be  repaired  or  replaced  when  defective. 

(vii)  Conductor  grips  may  not  be  used 
on  wire  rope,  unless  the  grip  is 
specifically  designed  for  this 
application. 

(viii)  Reliable  communications 
between  reel  tender  and  pulling  rig 
operator  shall  be  maintained,  llie 
pulling  rig  may  only  be  operated  when  it 
is  safe  to  do  so. 

(ix)  While  the  condudor  or  pulling 
line  is  being  pulled  (in  motion)  with  a 
power-driven  device,  employees  are  not 
permitied  directly  under  overhead 
operations  or  on  the  cross  arm.  except 
as  necessary  to  guide  the  stringing  sock 
or  board  over  or  through  the  stringing 
sheave. 

(3)  Live-line  bare-hand  work.  In 
addition  to  other  applicable  provisions 
contained  in  this  section,  the  following 
requiremente  apply  to  live-line  bare- 
hand  work: 

(1)  Before  using  or  supervising  the  use 
of  the  live-line  bare-hand  technique  on 
energized  drcuita,  employees  shall  be 
trained  in  the  technique  and  In  the 
safety  requiremente  of  paragraph  (qK3) 
of  diis  section.  Employees  ^all  receive 
refresher  training  as  necessary. 

(ii)  Before  any  employee  uses  the  live- 
line  bare-hand  technique  on  energized 
high-voltage  conducton  or  parts,  the 
following  information  diall  be 
ascertained: 

(A)  The  nominal  voltage  rating  of  the 
circuit  on  which  the  woik  is  to  be 
perfunued, 

(B)  The  clearances  to  ground  of  lines 
and  otiier  energized  parte  on  whidi 
woric  U  to  be  perfnmed,  and 

(C)  The  voltage  limitations  of 
equipment  to  be  used. 

.    (iii)  The  insulated  equipment  and 
tools  used  shall  be  designed,  tested,  and 
intended  iat  live-line  bare-hand  work. 
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Tool*  and  equipoMnl  thall  b«  kept  ckan 
and  dry. 

(iv)  Th*  aulomatic-rtdoalng  feature  of 
clrcuil-lntamipUng  davicaa  protactinf 
th«  lines  thall  be  made  Inoperative. 

(v)  Work  may  not  be  performed  when 
adverse  weather  conditiona  (for 
example,  tbunderatonna  in  the 
immediate  vicinity  or  anow  or  ice 
•torma)  make  the  work  unusually 
haiardoua.  Additionally,  work  may  not 
be  performed  when  winda  raduca  th* 
phase-to-phase  or  phase- to-ground 
clearances  at  the  work  location  below 
that  specified  in  paragraph  (q)(3)(xii)  of 
thia  section,  unless  the  grounded  objecta 
and  other  lines  and  equipment  arc 
covered  by  insulating  guards. 

(vi)  A  conductive  bucket  liner  or  other 
conductive  device  shall  be  provided  for 
bonding  the  insulated  aerial  device  to 
the  energiaed  line  or  equipment. 

(A)  The  employee  shall  be  connected 
to  the  bucket  liner  or  other  conductive 
device  by  use  of  conductive  shoes,  leg 
clips,  or  other  means. 

(B)  Where  necessary,  electroatatic 
shielding  designed  for  the  voltage  being 
worked  shall  be  provided. 

(vii)  Before  the  employee  contacts  the 
energized  part,  the  conductive  bucket 
liner  or  other  conductive  device  shall  be 
bonded  to  the  energiicd  conductor  by 
means  of  a  positive  connection.  This 
connection  shall  remain  attached  to  the 
energixed  conductor  until  the  work  on 
the  energized  circuit  Is  completed. 

(vill)  Aerial  lifts  to  be  uaed  for  live- 
line  bare-hand  work  shall  have  dual 
oootrota  (lower  and  upper)  as  foUowK 

(A)  The  upper  controls  shall  be  wflhin 
easy  reach  of  the  employee  In  the 


baaket  On  a  two-baakat-type  lift  aoceea 
to  the  controls  akell  be  within  easy 
reach  from  either  baaket. 

(B)  The  lower  set  of  controls  shall  be 
located  near  the  base  of  the  booao.  and 
they  shall  be  so  designed  that  they  can 
override  operation  of  the  equipment  at 
any  time. 

(ix)  Ground  level  lift  controls  may  not 
be  operated  with  an  employee  in  the  Uft. 
except  in  case  of  emergency. 

(x)  Before  employees  are  elevated  into 
the  work  position,  all  controls  (ground 
level  and  bucket)  shall  be  checked  to 
determine  that  they  are  in  proper 
working  condition. 

(xi)  Before  the  boom  of  an  aerial  lift  is 
elevated,  the  body  of  the  truck  shall  be 
grounded,  or  the  body  of  the  truck  shall 
be  barricaded  and  treated  as  energized. 

(xil)  A  boom<urrent  test  shall  be 
made  before  work  ia  started  each  day, 
each  time  during  the  day  when  higher 
voltage  is  encountered,  and  when 
changed  conditions  indicate  a  need  for 
an  additional  test.  This  test  shall  consist 
of  placing  the  bucket  in  contact  with  an 
energized  source  equal  to  the  voltage  to 
be  encountered  for  a  minimum  of  3 
minutes.  The  leakage  cxurent  may  not 
exceed  1  microampere  per  kilovolt  of 
nominal  phase-to-ground  voltage.  Work 
operationa  shall  be  immediately 
suspended  upon  indication  of  a 
malfunction  in  the  equipment. 

(xiii)  The  minimum  clearance 
diatances  specified  in  Table  R-8  shall  be 
maintained  from  ail  grounded  objects 
and  from  lines  and  equipment  at  a 
potential  different  from  that  to  which 
the  Uve-Hne  bare-hand  equipment  is 
bonded,  unless  such  grounded  objects 


and  other  lines  and  equipment  are 
covered  by  insulating  guarda. 

(xlv)  While  an  employee  approaches, 
leaves,  or  bonds  to  an  energized  circuit, 
the  minimum  distances  in  Table  R-8 
ahall  be  maintained  between  the 
employee  and  any  grounded  parts, 
including  the  lower  boom  and  portions 
of  the  truck. 

(xv)  While  the  bucket  ia  poaitioned 
alongside  an  energized  bushing  or 
insulator  string,  the  minimum  phase-to- 
ground  dearancea  of  Table  R-8  shall  be 
maintained  between  all  parts  of  the 
bucket  and  the  grounded  end  of  the 
bushing  or  insulator  string. 

(xvi)  Hand  lines  may  not  be  used 
between  the  bucket  and  the  boom  or 
between  the  bucket  and  the  ground. 
However,  non-conductive-type  hand 
lines  may  be  uaed  from  conductor  to 
ground  if  not  supported  from  the  bucket 
Ropes  used  for  live-line  bare-hand  work 
may  not  be  used  for  other  purposes. 

(xvii)  Uninsulated  equipment  or 
material  may  not  be  passed  between  a 
pole  or  structure  and  an  aerial  lift  while 
an  employee  working  from  the  bucket  is 
bonded  to  an  energized  part 

(xviii)  A  minimum  clearance  table 
reflecting  the  clearance  distances  listed 
in  Table  R-8  shall  be  printed  on  a  plate 
of  durable  non-conductive  material.  This 
table  shall  be  mounted  so  as  to  be 
visible  to  the  operator  of  the  boom. 

(xix)  A  non-conductive  measuring 
device  shall  be  available  to  aasist 
employees  in  maintaining  the  required 
deeranoe  distance. 
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(4)  Towtn  and  iUvctun».  The 
following  requirements  apply  to  work 
performed  on  towers  or  other  structurea 
which  support  overhead  linea. 


(i)  No  employee  soay  be  under  a  tower 
or  stnictnre  while  work  is  in  piogreeo. 
except  aa  necessary  to  assist  employees 
working  above. 


(11)  Tag  lines  or  other  similar  devicea 
shall  be  used  to  maintain  control  of 
tower  oectiona  being  raised  or 
positioned,  unless  the  use  of  such 
devices  wouM  cteete  a  greater  hazard. 


F8d««l  Rtbter  /  Vol  H  No.  19  /  Tneaday.  Jantiaiy  31.  1989  /  PropoMid  Rules 


(ill)  The  loadline  may  not  be  detached 
from  a  member  or  section  until  the  load 
ia  safely  secured. 

(iv)  Accept  during  emergency  power 
restoration  procedures,  work  shall  be 
discontinued  when  adverse  weather 
conditions  (for  example,  thunderstorms 
in  the  immediate  vicinity,  hi^  winds,  or 
snow  or  ice  storms)  make  the  woric 
unnsually  hazardous. 

(r)  Liiw-clearance  tree-trimming 
operationa.  This  paragraph  provides 
additional  requirements  for  line- 
clearance  tree-trimming  operationa  and 
for  equipment  used  in  ^ese  operations. 

(1)  Electrical  hazards.  This  paragraph 
does  not  apply  to  qualified  employees. 

(i)  Before  any  employee  climbs, 
enters,  or  works  around  any  tree,  a  close 
inspection  shall  be  made  to  determine 
whether  an  electric  conductor  passes 
within  10  feet  of  the  tree. 

(ii)  Employees  other  than  line- 
clearance  tree  trimmers  shaU  maintain 
the  following  mlnimiim  clearances  from 
energized  conductors  and  equipment 

(A)  For  linea  and  equipment  energized 
■t  SO  kV  or  leaa,  the  miniirnin^  clearance 
distance  is  10  feet  (305  cm). 

(B)  For  lines  and  equipment  energized 
at  more  than  50  kV,  the  minlnnnn 
clearance  distance  ia  10  feet  (306  cm) 
plua  4  inchea  (10  cm)  for  every  10  kV 
over  SO  kV. 

(ill)  Only  a  Une-dearance  tree  trimmer 
may  perform  the  work  if  it  ia  found  that 
an  electrical  hazard  exiats  or  if  parts  of 
the  trees  are  within  10  feet  (306  cm)  of 
exposed  energized  overhead  conductors 
or  equipment 

(iv)  There  shall  be  a  second  line- 
dearance  tree  trimmer  within  normal 
voice  communication  under  any  of  the 
following  conditions: 

(A)  If  the  line-dearance  tree  trimmer 
is  to  approach  more  dosely  than  10  feet 
(306  cm)  any  conductor  or  electrical 
apparatua  energized  at  more  than  750 
voltior 

(B)  If  branches  or  limbs  being 
removed  are  doser  to  lines  energized  at 
more  than  750  volta  than  the  distances 
listed  in  Tablea  R-6  and  R-7  (exduding 
the  notes  to  those  tables),  or 

(C)  If  roping  ia  neceaaary  to  remove 
branches  or  limbs  from  such  conductors 
or  apparatus. 

(v)  Line  dearance  tree  trimmers  shall 
maintain  the  dearancea  bom  eneif^oed 
conductors  given  in  Tables  R-6  and  R-7, 
exduding  the  notes  to  those  tables. 

(vi)  Branchea  that  are  contacting 
exposed  energized  conductors  or 
equipment  or  that  are  within  the 
diatances  specified  in  Table  R-8  or  R-7 
(exduding  the  notea  to  thoae  tabhs) 
may  be  removed  only  through  the  nae  of 
insulating  equ^jmcnt 
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(vii)  Ladders,  platforms,  and  aerial 
devices  may  not  be  brou^t  doser  to  an 
energized  part  than  the  distances  listed 
in  Tables  R-6  and  R-7  (exduding  the 
notes  to  those  tables). 

(viii)  Line-dearance  tree-trimming 
operations  may  not  be  performed  during 
storms  or  imder  emergency  conditions. 

(2)  Brush  chippers.  (i)  Brush  chippers 
shall  be  equipped  with  a  loddng  device 
in  the  ignition  system. 

(ii)  Access  panels  for  maintenance 
and  adjustment  of  the  chipper  blades 
and  assodated  drive  train  shall  be  in 
place  and  secure  during  operation  of  the 
equipment 

(iii)  Brush  diippers  not  equipped  with 
a  mechanical  infeed  system  shall  be 
equipped  with  an  infeed  hopper  of 
length  sufBdent  to  prevent  employees 
frx>m  contacting  the  blades  or  knives  of 
the  machine  during  operation. 

(iv)  Trailer  chippers  detached  from 
trucka  shall  be  chocked  or  otherwise 
secured. 

(v)  Employees  in  the  immediate  area 
of  an  operating  chipper  feed  table  shall 
wear  eye  and  face  protection  meeting 
the  requirements  of  Subpart  I  of  this 
part 

(3)  Sprayers  and  related  equipment 
(i)  Walking  and  working  surfacea  of 
sprayers  and  related  equipment  shaU  be 
covered  with  slip-resistant  material  If 
slippery  conditicms  caimot  be  eliminated 
completely,  slip-resistant  footwear  or 
handrails  and  stair  rails  meeting  the 
requirements  of  Subpart  D  may  be  used 
instead  of  slip^esistant  materiiBL 

(ii)  Equipment  on  which  employees 
stand  to  spray  while  the  vehide  ia  in 
motion  ahall  be  equipped  with 
guardrails  around  the  working  area.  Hie 
guardrail  shall  be  constructed  in 
accordance  with  Subpart  D  of  this  part 

(4)  Stump  cutters,  (i)  Stmnp  cutters 
shall  be  equipped  with  endosures  or 
guards  to  protect  employees. 

(ii)  The  stump  cutter  operator  and 
others  in  the  immediate  area  of  stump 
grinding  operations  shall  wear  eye  and 
face  protection  meeting  the 
requirements  of  Subpart  I  of  this  part 

(5)  Gasoline-driven  power  saws. 
Gasoline-driven  power  saw  operationa 
shall  meet  the  requirements  of 

f  1910.266(c)(5)  and  the  foUowing: 

(1)  Power  saws  weighing  more  than  15 
pounds  (6.8  kilograms,  service  weight) 
that  are  used  in  trees  shall  be  supported 
by  a  aeparate  line,  except  when  work  is 
performed  from  an  aerial  lift  and  except 
during  topping  or  removing  operations 
where  no  supporting  limb  will  be 
available.  Proper  dearance  distance 
from  energized  lines,  as  provided 
elseni^iere  in  this  section,  shall  be 
maintained  at  all  ttmos. 


(ii)  Power  saws  shall  be  equipped 
with  a  control  that  will  return  the  saw  to 
idling  speed  when  released 

(iii)  Povtet  saws  shall  be  equipped 
with  a  dutch  and  shall  be  so  adjusted 
that  the  dutch  will  not  engage  the  chain 
drive  at  idling  speed. 

(iv)  The  operator  shall  have  secure 
footing  when  starting  the  saw.  Drop 
starting  of  saws  over  15  pounds  (6.8  kg) 
is  permitted  outside  of  the  bucket  of  an 
aerial  lift  only  if  the  area  below  the  lift 
is  dear  of  personnel 

(v)  Power  saw  engines  may  be  started 
and  operated  only  when  all  co-workers 
are  dear  of  the  saw. 

(vi)  Power  saws  may  not  be  running 
when  being  carried  up  into  a  tree  by  an 
employee. 

(vii)  Power  saw  engines  shall  be 
stopped  for  all  deaning,  refueling, 
adjustments,  and  repairs  to  the  saw  or 
motor,  except  as  the  manufacturer's 
servicing  procedures  require  otherwise. 

(6)  Backpack  power  units  for  use  in 
pruning  and  clearing,  (i)  Wldle  a 
badqMck  power  unit  is  running,  no  one 
other  than  the  operator  may  be  within  10 
feet  (305  cm)  of  the  cutting  head  of  a 
brush  saw. 

(ii)  A  badqMck  power  unit  ahall  be 
equipped  with  a  quick  shutoff  switdi 
readily  accessible  to  the  operator. 

(iii)  BadqMck  power  unit  engines 
shall  be  stopped  for  all  cleaning, 
refueling,  adjustments,  and  repairs  to 
the  saw  or  motor,  except  as  the 
manufacturer's  procedures  require 
otherwise. 

(7)  Rope,  (i)  Climbing  ropes  shall  be 
used  by  employees  working  aloft  in 
trees.  These  ropes  shall  have  a  minitnum 
diameter  of  0.5  inch  (1.2  cm)  with  a 
minimum  breaking  strength  of  2300 
pounds  (10.2  kN).  Synthetic  rope  shall 
have  elastidty  of  not  more  than  7 
percent 

(ii)  Rope  made  unsafe  by  damage  or 
defect  may  not  be  used. 

(iii)  Rope  shall  be  stored  away  from 
cutting  edges  and  sharp  toola.  Rope 
contad  with  corrosive  chemicals,  gaa, 
and  oU  shall  be  avoided 

(iv)  When  stored,  rope  shall  be  coiled 
and  ^iled,  or  shall  be  suspended,  so  that 
air  can  circulate  throu^  the  coils. 

(v)  Rope  ends  shall  be  secured  to 
prevent  their  unraveling. 

(vi)  Climbing  rope  may  not  be  spliced 
to  effed  repair. 

(vii)  If  there  ia  a  possibility  tiiat  rope 
may  be  taken  closer  to  ejqxwed 
energized  linea  tiian  the  dearance 
distance  q)ecified  in  Table  R-8  or  R-7, 
the  rope  ahall  be  treated  as  energized  by 
employees  on  the  groond  or  in  contact 
wiuigroQiML 
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(•)  Communication  fociUtM»—{\) 
Microwova  trangauMion.  (i)  BnpM^rvm 
may  not  look  into  an  opan  wavoguida  or 
antenna  which  is  connactad  to  an 
•nerglzad  microwava  tourca. 

(U)  If  tha  alactromagnatk:  radiation 
laval  within  an  accaaalbla  araa 
aaaoclatad  with  microwava 
communication*  tyatanu  excaads  tha 
radiation  protaction  guida  given  In 
1 1910.97.  tha  araa  shall  ba  poatad  with 
tha  warning  tymbol  dascribad  in 
I  lPlO.07(a)(3).  The  lower  half  of  tha 
warning  •ymBol  ihall  include  tha 
following  or  its  equivalent: 

"Radiation  In  this  area  may  exoMd 
hazardous  limitations  and  special 
precautions  are  required.  Obtain 
•pacific  instruction  before  entering." 

(iii)  When  an  employee  works  In  an 
area  whera  the  electromagnetic 
radiation  could  excaad  tha  radiation 
protection  guide,  the  employer  shall 
institute  measures  that  ensure  that  tha 
employee's  exposure  is  not  greater  than 
that  permitted  by  that  guida.  Such 
measures  may  inchide  admlnistrativa 
and  engineering  controls  and  personal 
protective  equipment. 

(2)  f\yw»r  Una  carrier.  Power  Una 
carrier  work,  including  work  on 
equipment  used  for  coupling  carrlar 
current  to  power  line  conductors,  shall 
be  performed  in  accordance  with  the 
requirements  of  this  section  partaining 
to  work  on  anargizad  lines. 

(t)  Undmrground  electrical 
in$taUation*.  This  paragraph  provides 
additional  raqulreraants  for  wrark  on 
underground  electrical  installations. 

(1)  Acceee.  Ladders  or  other  climbing 
devices  shall  be  used  to  enter  and  exit 
manholaa  and  suba«irfaoa  vaults 
exceeding  4  feat  (122  cm)  in  depth. 
Employees  may  not  cHmb  Into  or  out  of 
manholas  or  vaults  by  stepping  on 
cables  or  hangars. 

(2)  Lowering  equipment  into 
manholee.  Equipment  oaad  to  lower 
materials  and  tools  into  manholas  or 
vaults  shall  ba  capable  of  supporting  tha 
weight  to  ba  lowered  and  shall  ba 
checked  for  defects  before  use.  Before 
hot  solder  or  other  hot  compounds  are 
lowered  into  the  opanins  for  a  manhole 
or  vault  employees  working  In  the 
manhole  or  vault  shall  be  clear  of  tha 
area  directly  under  the  opening. 

(3)  Attendants  for  manholee.  (I)  While 
work  is  being  performed  In  a  manhole 
containing  energiiad  electric  equipment 
an  employee  shall  be  svailabla  on  the 
surface  in  the  inunedlale  vidnlty  to 
render  emergency  aaaiatanca. 

(ii)  Occasiooallv.  tha  employaa  on  tha 
surface  ouy  briefly  enter  a  OMnhola  to 
provide  aeaistsnca.  other  than 
amargancy. 


(iii)  For  tha  purpose  of  inspection, 
houaakeapiog.  taking  readings,  or 
similar  work,  an  employee  working 
alone  may  enter,  for  brief  periods  of 
time,  a  manhole  where  energized  cables 
or  equipment  are  in  sar .  *ca.  if  such  work 
can  be  performed  safely. 

(iv)  Communications  (visual  voice,  or 
signaJ  line)  shall  ba  maintained  among 
all  employees  involved  in  the  (ob. 

(4)  Duct  rodr.  If  duct  rods  are  used, 
they  shall  be  installed  in  the  direction 
presenting  the  least  hazard  to 
employees.  An  employee  shall  be 
stationed  at  the  far  end  of  the  duct  line 
being  rodded  to  ensure  that  the  required 
clearance  distances  are  maintained. 

(5)  Moving  cable*.  Energized  cables 
that  are  to  be  moved  shall  be  carefully 
inspected  for  defects  and  moved  only 
under  the  direct  supervision  of  a 
qualified  employee. 

(6)  Multiple  cablet.  When  multiple 
cables  are  present  in  a  work  area,  the 
cable  to  be  worked  shall  be  identified 
by  electrical  means,  unless  its  identity  Is 
obvious  by  reasons  of  distinctive 
appearance  or  location.  Cables  other 
than  the  one  being  worked  shall  be 
protected  from  damage. 

(7)  Defective  cablet.  Where  cables  in 
manholes  appear  defective  by  the 

firesence  of  abnormalities  which  could 
sad  to  or  ba  an  indication  of  an 
impending  fault  (such  as  oil  or 
compound  leaking  from  cable  or  |oints. 
broken  cable  sheaths  or  )oint  sleeves, 
hot  localized  surface  temperatures  of 
cables  or  K)ints.  or  swollen  ioints  whose 
circumference  exceeds  3.5  times  tha 
standard  sleeve  size  diameter),  do 
employee  may  work  In  tha  maJohola 
while  the  defacthra  cable  la  anargizad. 
However,  if  the  defoctlva  cabto  or  spUoa 
cannot  be  dacnergtaad  daa  to  service 
load  conditions,  emplcyaaa  m»j  enter 
the  manhole  provided  thajr  are  protected 
from  the  possible  effects  of  a  faihira  by 
shields  or  other  davicaa  that  are  capable 
of  containing  the  adverse  effacts  of  a 
fault  in  the  tolnt 

(6)  Sheath  continuity.  Whan  woik  is 
performed  on  buried  cable  or  on  cable  in 
manholaa.  metallic  sheath  continuity 
shall  be  maintained. 

(u)  Subttationa.  This  para^vph 
provides  additional  requirements  for 
subststions  and  for  work  parfbraad  hi 
them. 

{\]  Acceee  and  working  tpoctL. 
Sufficient  aooeaa  and  working  space 
shall  ba  providad  and  maintained  aboat 
electric  equipment  to  permit  ready  and 
safe  operation  and  Bwintananna  of  each 
equipment 

No«e<-Ce*dstees  far  the  rUmaasinns  of 
•  and  w 
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EUctrical  SalMy  Code,  ANSI  C1-19V. 
Inatallatioos  aisetint  the  ANSI  provlsieas 
comply  with  paragraph  (uMl)  of  thU  section. 

(2)  Draw-out-type  circuit  breakert. 
When  draw-oot-type  circuit  breakers 
are  removed  or  inserted,  the  breaker 
shall  be  in  the  open  poaltion.  The 
control  drcnlt  shall  also  be  rendered 
inoperative.  If  tha  design  of  the 
equipment  permits, 

(3)  Subetation  fence*.  (1)  Condoctiva 
fences  around  substations  shall  be 
grounded.  When  a  substation  fence  is 
expanded  or  a  section  is  removed,  fence 
grounding  continuity  shall  be 
maintained,  and  bonding  shall  be  osad 
to  prevent  electrical  discontinuity. 

(ii)  Cates  to  unattended  substations 
shall  be  kept  locked 

(4)  Guarding  of  energized  parts.  (1) 
Rooms  and  spaces  in  which  electric 
supply  conductors  or  equipment  are 
InsUlled  shall  ba  so  endoiMd  within 
fences,  screens,  partitions,  or  walls  as  to 
n»in<m{yji  the  possibility  that  unqualified 
persons  will  enter.  Entrances  not  under 
the  obeervation  of  an  atiendant  shall  be 
kept  locked.  Signs  warning  unquaUfied 
persons  to  keep  out  shall  be  displayed 
at  entrancea. 

(ii)  Guards  shall  be  provided  around 
all  live  parts  operating  above  150  volts 
to  ground  without  an  Insulating 
covering,  unless  the  location  of  the  live  '* 
parts  gives  sufficient  horizontal  or 
vertical  or  a  combination  of  theea 
clearances  to  minimize  the  poeaibility  of 
accidental  employee  contact 

Note.    Cuidelinet  for  the  dimetwions  of 
daaranc*  dittancM  about  electric  equipmeet 
In  Bubstatioos  art  contained  in  American 
NaUooal  Standaid— Natkmal  Electrical 
Safety  Coda.  ANSI  C^19e7.  Installations 
msstli^  the  ANSI  proviaioiu  comply  with 
paragraph  (u)(4HU)  of  <^  aection. 

(iii)  Except  for  fuse  replacement  or 
other  necessary  access  by  qualified 
persons,  the  guarding  of  energized  parts 
within  B  compartment  shall  be 
maintained  during  operation  and 
maint<>r"""'  functions  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  tools  or  other  equipment 
from  being  dropped  on  energized  parts. 

(iv)  When  guards  are  removed  from 
energized  equipment  barriers  shall  ba 
Installed  around  the  work  area  to 
prevent  employees  who  are  not  working 
on  tha  aqulpaBant  but  who  are  in  the 
area,  from  contactittg  the  expoeed  live 
parts. 

(5)  Substation  entry,  (i)  Upon  entering 
an  attended  sabatation.  eaaployaea  other 
than  those  regakrly  working  tai  tha 
station  shall  report  their  presence  to  the 
employee  in  chains  in  order  to  receiva 
Information  on  spadal  system 
oooditions  affecting  amidoyaa  safety. 
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(ii)  Tha  Job  briefing  required  by 
paragraph  (c)  of  diis  section  shall  cover 
such  additional  sobiacts  as  the  location 
of  anatgised  eqoipment  in  or  adlaoent  to 
tha  worii  araa  and  the  limits  of  any 
deenei^gized  woric  area. 

(v)  Power  generation.  This  paragraph 
provides  additional  requirements  and 
related  work  practices  for  power 
generating  plants. 

(1)  Interlocks  and  other  safety 
devices.  (1)  Interlocks  and  other  safety 
devices  uiall  be  maintained  in  a  safe, 
operable  condition. 

(11)  No  interiodc  or  other  safiety  device 
may  ba  modified  to  defeat  its  fimction. 
except  for  test  repair,  or  adjustment  of 
the  device. 

(2)  Changing  brushes.  Before  exciter 
or  generate  brashes  are  changed  while 
the  generator  is  in  service,  tfie  exciter  or 
generator  field  shall  be  chedced  to 
determine  that  a  groond  condition  does 
not  exist  If  the  equipraent  has  ground 
protecting  devices,  Uie  protective 
devices  Mall  be  disconnected  and 
tagged  befwe  brushes  are  Ranged. 

(3)  Access  and  working  space. 
Sufficient  access  and  workfaig  space 
shall  be  provided  and  maintained  about 
electric  equipment  to  permit  ready  and 
safe  opoation  and  maintenance  of  such 
equipment 

NoSsv— Guidelines  for  the  dimimriom  of 
access  and  workspace  about  alectric 
equipment  in  gaaarating  stations  are 
cootained  in  Aawftcan  National  Standard- 
National  Q«;tfical  Safiety  Code,  ANSI  C2- 
1987.  Installations  meeting  the  ANSI 
provisioos  oonply  with  paragraph  (v)(3)  of 
thissactioa. 

(4)  Guarding  of  energized  parts,  (i) 
Rooms  and  spaces  in  which  electric 
supply  conductors  or  equipment  are 
installed  shall  be  so  enclosed  within 
fences,  screens,  partitions,  or  walls  as  to 
minimize  the  possibility  that  unqualified 
persons  will  enter.  Entrances  not  under 
the  observation  of  an  attendant  shall  be 
kept  locked.  Signs  warning  unqualified 
persons  to  keep  out  shall  be  displayed 
at  entrances. 

(ii)  Guards  shall  be  provided  around 
all  live  parts  operating  above  150  volts 
to  ground  without  an  insulating 
covering,  unless  the  location  of  the  live 
parts  gives  sufficient  horizontal  or 
verti(»l  or  a  combination  of  these 
clearances  to  minimize  the  possibility  of 
accidental  employee  contact. 

Note.    Guidelines  for  the  dimensions  of 
clearance  distances  about  electric  equipment 
in  generating  stations  are  contained  in 
AoMrican  Natioiial  Standard— National 
Electrical  Safaty  Code,  ANSI  C»-1887. 
bistallattoas  msetlBg  the  ANSI  pravisioas 
oomply  with  paragraph  (v)(4)(ii)  of  this 


(iii)  Except  for  fuse  replap^ment  or 
other  necessary  access  by  qft^alified 
persons,  the  guarding  of  energized  parts 
within  a  compartment  shall  be 
maintained  during  operation  and 
maintenance  functions  to  prevent 
accidental  contact  with  energized  parts 
and  to  prevent  tools  or  other  equipment 
from  being  dropped  on  energized  parts. 

(iv)  When  guaids  are  removed  from 
energized  equipment  barriers  shall  be 
installed  around  the  work  area  to 
prevent  employees  who  are  not  woridng 
on  the  equipment  but  who  are  in  the 
area  fiom  contacting  the  exposed  Uve 
parts. 

(5)  Breaking  pressure  connections,  (i) 
Before  a  valve  bonnet  or  stuffing  box 
gland  is  moved  or  removed  and  before  a 
flanged  joint  or  other  pressure 
connection  is  broken,  if  hazardous 
pressures  or  temperatures  may  exist  the 
line  shall  be  isolated,  drained,  and 
locked  out  or  tagged  in  accordance  with 
paragraph  (d)  of  this  sectioiL 

(ii)  The  bolts,  nuts,  or  other  fasteners 
shall  dien  be  loosened;  and,  before  they 
are  removed,  special  care  shall  be 
exercised  to  ensure  diat  the  connection 
is  not  under  i»«s8ure. 

(6)  Water  or  steam  spaces,  (i)  A 
designated  employee  shall  inqiect 
conditions  before  viotk.  is  permitted  and 
after  its  completion.  Eye  protection  shall 
be  worn  at  all  times  when  condenser, 
heater  or  boiler  tubes  are  being  cleaned. 

(ii)  Where  it  is  necessary  for 
employees  to  woric  near  tube  ends 
during  cleaning,  shielding  shall  be 
installed. 

(7)  Chemical  cleaning  of  boilers  and 
pressure  vessels.  The  following 
requirements  apply  to  chemical  cleaning 
of  boilers  and  pressure  vessels: 

(i)  Areas  where  chemical  cleaning  is 
in  progress  shall  be  cordoned  off  to 
restrict  access  during  cleaning. 
Additionally,  the  area  shall  be  posted 
with  signs  restricting  entry  and  warning 
of  the  hazard  to  health  and  the  hazards 
of  fire  and  explosion.  Smoking,  welding, 
and  other  possible  ignition  sources  are 
prohibited  in  these  restricted  areas. 

(ii)  The  number  of  personnel  in  the 
restricted  area  shall  be  limited  to  those 
necesary  to  accomplish  the  task  safely. 

(iii)  There  shall  be  ready  access  to 
clean  water  or  temporary  emergency 
showers  for  emergency  use. 

(iv)  Employees  in  restricted  areas 
shall  wear  protective  equipment  meeting 
the  requirements  of  Subpart  I  of  this  part 
and  including,  but  not  Umited  ta 
protective  clothing,  boots,  gooses,  and 
gloves. 

(8)  Chlorine  systems,  (i)  Chkmne 
system  enclosures  shall  be  posted  widi 
signs  restricting  entry  and  warning  of 


the  hazard  to  healdi  and  the  hazards  of 
fire  and  explosion. 

(ii)  Only  designated  employees  may 
enter  the  restricted  area.  Additionally, 
the  number  of  personnel  shall  be  limited 
to  those  necessary  to  safely  accomplish 
the  task. 

(iii)  Emergency  repair  kits  shall  be 
available  near  the  shelter  or  enclostire 
to  allow  for  the  prompt  repair  of  leaks  in 
chlorine  lines,  equipment  or  containers. 

(iv)  Before  normal  repair  procedures 
are  started  chlorine  tanks,  pipes,  and 
equipment  shaU  be  purged  widi  dry  air 
and  isolated  from  odier  sources  of 
chlorine. 

(v)  Hie  employer  shall  enstue  that 
precautions  are  taken  to  (vevent  the 
accidental  mixing  of  chlorine  with 
materiab  which  would  react  with  the 
chlorine  in  a  dangerously  exothermic  or 
other  hazardous  manner. 

(9)  Boilers,  (i)  Before  internal  furnace 
or  ash  hopper  repair  work  is  started, 
overiiead  areas  shall  be  inspected  for 
possible  falling  objects.  If  the  hazard  of 
falling  objects  exists,  overhead 
protection  such  as  planking  or  nets  shall 
be  provided 

(ii)  When  opening  an  operating  boiler 
door,  employees  shall  stand  clear  of  the 
opening  of  the  door  to  avoid  the  heat 
blast  and  gases  which  may  escape  fimn 
the  boiler. 

(10)  Turbine  generators,  (i)  SmtAing 
and  other  ignition  sources  are  prohibited 
near  the  hydrogen  or  hydrogen  sealing 
systems,  and  signs  warning  of  the 
danger  of  explosion  and  fire  shall  be 
posted 

(ii)  Excessive  hydrogen  makeup  or 
abnonnal  loss  of  pressure  shall  be 
considered  as  an  emergency  and  shall 
be  corrected 

(iii)  A  sufficient  quantity  of  inert  gas 
shall  be  available  to  purge  the  hydrogen 
from  the  largest  generator. 

(11)  Cool  and  ash  handling,  (i)  Only 
designated  persons  may  operate 
railroad  equipment 

(ii)  Before  a  locomotive  or  locomotive 
crane  is  moved  a  warning  shall  be  given 
to  enqiloyees  in  the  area. 

(iii)  Employees  engaged  in  switching 
or  dumping  cars  may  not  use  their  feet 
to  line  up  drawheads. 

(iv)  Drawheads  and  knuckles  may  not 
be  shifted  while  locomotives  or  cars  are 
in  motion. 

(v)  When  a  car  is  stopped  for 
unloading,  the  car  shall  be  held  in  place 
by  blocks. 

(vi)  An  emergency  means  of  stopping 
dump  operations  shall  be  provided  at 
railcar  dmnps. 

(vii)  Employees  who  work  in  coal-  or 
ash-handling  convejror  areas  shaQ  be 
trained  and  knowledgeable  in  conveyor 
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op«ratioa  tad  in  th«  raqulraoMnts  of 
parafnplM  (vNllNvUl)  throufh 
(vMllNxl)(tfthi«Motlofi. 

(vill)  Kiiiploy«M  may  not  rid*  a  ooal- 
or  ••h-handlinf  ooovcyor  belt  at  any 
ttma.  Bmployaaa  may  not  croaa  ovtr  tba 
convayor  bait  axcapt  at  walkways, 
unlaaa  tha  convavor'a  anargy  •ouroa  has 
baan  daanarsliad  and  haa  baan  lockad 
out  or  taagad  In  aooordanca  with 
paraarapk  (d)  of  thla  taction. 

(ixjA  convayor  that  could  cauaa 
infury  whan  itartad  may  not  ba  startad 
until  paraonnal  In  tha  araa  ara  alartad  by 
a  algnal  or  by  a  daalgnatad  paraon  that 
tha  conveyor  la  about  to  start. 

(A)  If  a  conveyor  that  could  cauaa 
in|ury  whan  started  la  automatically 
controlled  or  ia  controlled  from  a  remote 
location,  an  audible  davloa  ahall  ba 
provided  that  can  ba  daarty  heard  at  all 
pointa  along  tha  convayor  wfaara 
personnel  may  be  praeenL  fht  warning 
davice  shaU  be  actuated  by  the  device 
starting  tha  conveyor  and  shall  continua 
for  a  period  of  time  before  the  conveyor 
starts  that  la  long  enough  to  allow 
employaaa  to  move  clear  of  the 
conveyor  system.  A  viaual  warning  may 
ba  uaad  in  place  of  the  audible  devica  if 
It  would  provide  an  equally  effectiva 
warning  In  particular  drcumstancaa 

(B)  If  tha  system's  function  would  ba 
sarioualy  hindered  by  the  raquiiad  tima 
delay,  or  If  the  Intent  of  tba  warning 
could  ba  miaintarprated.  warning  signa 
shall  ba  provided  in  place  of  tha  audible 
warning  device.  The  warning  slpis  shall 
be  dear,  condae.  and  legible  and  shall 
indicate  that  conveyors  and  allied 
equipment  may  be  started  at  any  time. 
that  danger  exists,  and  that  personnel 
must  keep  clear.  Theae  warning  signs 
shall  ba  providad  along  tha  convayor  at 
araaa  not  guarded  by  poaitioa  or 
location. 

(x)  Remotely  and  automatically 
controlled  conveyors,  and  conveyors 
that  have  operating  stations  which  are 
not  manned  or  which  ara  beyond  voice 
and  viaual  contact  from  drive  areas, 
loading  areas,  transfer  points,  and  other 
locations  on  the  conveyor  path  not 
guarded  by  locatioa  position,  or  guards 
shall  ba  fnmiahad  with  emergency  stop 
buttons,  pull  cords,  limit  switchsa,  or 
similar  emeraency  stop  devices. 
However,  If  the  design,  function,  and 
operation  of  the  conveyor  la  net 
haxardoua  to  peraonnel.  an  emergency 
stop  device  is  not  required. 

(A)  Bmergancy  stop  devicae  shall  ba 
easily  Identifiable  in  the  iramediata 
vidnihr  of  such  locations. 

(B1  An  emergency  stop  devica  shall 
act  diractly  on  the  control  of  the 
oonvayor  Involved  and  may  not  depend 
on  tha  stopping  of  any  other  equipment 
BiMigaocy  slop  davloaa  ahall  ba 


taMtalkd  M  that  tbqr  ouBBol  to 
ovarrfddaB  IroM  otkar  Honttoss. 

(xl)  Where  ooal-handUag  oparatfama 
may  prodooa  a  oomboatibla  atmoaphara 
from  fuel  sourcee  or  froa  flammable 

eses  or  dust  sooroea  of  Ipiitlon  shall 
eliminated  or  safely  oootroUad  to 
prevent  ignition  of  the  combustible 
atmoaphere. 

(xll)  Employeea  may  not  work  on  or 
bmaath  overhanging  coal  In  coal 
bunkers,  coal  siloa.  or  coal  storage 
areas. 

(xiii)  Employees  entering  a  bunker  or 
silo  to  dislodge  the  contenU  shall  wear  a 
safety  hamaaa  with  lifeline  attached. 
The  lifeline  shall  be  aecured  to  a  fixed 
support  outside  the  bunker  and  shall  ba 
attended  at  all  times  by  an  emplovaa 
k)cated  outside  the  bunker  or  facility. 

(12)  Walking  and  workJng  turfooM- 
(i)  Tha  walking  and  working  surface 
raqulramants  (rf  Subpart  D  of  thla  part 
apply,  except  as  noted  In  paragraphs  (h) 
and  (v)(l2)  of  this  section. 

(U)  A  floor  hola  praaanting  a  falling 
hasard  of  4  foot  (122  cm)  or  mora  to  a 
lower  level  shall  be  guarded  by  a  fall 
protection  system  in  accordance  with 
Subpart  D  of  this  part  to  prevent 
employaaa  from  falling  Into  the  opening. 
A  floar  hda  which  is  more  than  2  inches 
[lA  cm)  and  laaa  than  12  Inchaa  (SOS 
cm)  in  Its  least  dimension  and  which  Is 
provided  aolely  for  paaaage  of 
machinery,  piping,  or  othar  aqulpmant 
that  may  expand  and  contract  vibrate 
or  move  In  a  almllar  manner  shall  be 
guarded  by  a  toeboard  or  equivalent 
means  to  prevent  employeee'  feet  from 
enterlna  the  hole  and  to  prevent  toob 
from  faUlng  through  the  opening  and 
onto  employees  below. 

(IS)  HydropJanta  and  equipment 
Employeee  working  on  or  doee  to  water 
gates,  valves.  Intakea.  forebays,  flumea, 
or  other  locations  where  Increased  or 
decreaaed  water  flow  or  levels  may 
poee  a  significant  hasard  shall  be 
warned  before  water  flow  diangas  ara 
made. 

(w)  Spm:ial  condition*— {1) 
Capociton.  IIm  following  additional 
raqulramants  apply  to  wwk  on 
oapadtors  and  on  lines  connected  to 
capadtors. 

(I)  Before  employeee  work  on 
capadtors.  tha  capadtors  shall  be 
dleomnected  from  tha  anaigiia  sourca 
and  short-drculted. 

(II)  Before  the  units  ara  handled,  eadi 
unit  in  saries-parallal  capadtor  banks 
shall  to  short-drcuitad  botwaan  all 
tannlnala  and  the  capadtor  case  or  Its 
rack.  If  tto  cassa  of  capadtors  ara  on 
uiyoundad  aatotation  racks,  tto  racks 
shall  to  toadad  to  ground. 


(ill)  Any  Una  to  f^iich  capadtors  ara 
Cionnartad  ahaO  to  abort-dreoltad 
bolbra  ft  Is  oonddarod  daanarglaad. 

(2)  Camnt  trangfonner  Moondariet. 
Tha  secondary  of  a  current  transformer 
may  not  to  opanad  whila  tto 
transformer  Is  anergisad.  If  the  primary 
of  the  current  transformer  cannot  to 
deenergized  before  work  is  performed 
on  sn  Instrument  s  relsy,  or  other 
section  of  s  current  transformer 
secondary  circuit  the  circuit  shall  to 
bridged  so  that  the  current  transformer 
secondary  will  not  to  opened. 

(3)  Seriea  stnetlighting-  If  tto  open- 
dreuit  voltage  exceeds  aoo  volts,  the 
series  stiMtU^ting  circuit  shall  to 
worked  in  accordance  with  paragraph 
(q)  or  (t)  of  this  section,  as  appropriate. 
A  series  loop  may  only  to  opened  after 
the  streetU^ting  transformer  has  been 
deenergized  and  isolstad  from  tto 
source  of  supply  or  after  tto  loop  Is 
bridged  to  svoid  an  open-drcuit 
cradition. 

(4)  Illumination.  Whenever  natural 
li^t  is  insuffident  to  illuminate  tto 
worksite,  suffldent  artifidal 
illumination  stoll  to  provided  to  enable 
the  employee  to  perform  tto  work 
safely. 

(5)  Protection  against  drowning.  (1) 
Whenever  employees  are  engaged  in 
work  where  they  may  to  pulled  or 
pushed  or  may  fall  into  water  and  where 
tto  danger  of  drowning  exists,  they  shall 
to  providad  with  and  shall  usa  U.8. 
Coast  Guard  approved  personal 
flotation  devicea. 

(U)  Personal  flotation  devloaa  shall  to 
maintalnad  in  safe  condition  and  ahall 
to  inspected  on  a  regularly  scheduled 
basis  for  rot  mildew,  water  saturation, 
and  other  conditions  which  could  render 
tto  device  unsuitable  for  use. 

(ill)  Employees  may  cross  streams  or 
other  bodies  of  water  only  if  a  safe 
means  of  passage  is  provided. 

(6)  Employee  protection  in  public 
work  areae.  (i)  Before  work  ia  begun  in 
tto  vidnity  of  vehicular  or  pedeatrian 
traffic  which  may  endanger  employees, 
warning  signs  or  flags  and  other  traffic 
control  devicea  ahall  to  placed  in 
conapicuoua  locationa  to  alert  and 
channel  approaching  traffic 

(11)  Where  additional  employee 
protection  ia  necessary,  barricades  shall 
be  used. 

(Ui)  Excavated  areas  shall  to 
protected  with  barricadea. 

(iv)  At  night  warning  lighu  shall  to 
prooUnantly  displayed. 

(7)  BodkAMd  If  thara  is  a  poaaibility  of 
voltage  tockftod  bam  sooroea  of 
oogeneration  or  from  tto  aacondaiy 
system  (for  example,  backfeed  from 
mora  than  one  energized  phaaa  bedlng 
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a  common  load),  the  requirements  of 
paragraph  (1)  of  this  section  apply  if  the 
lines  or  equipment  are  to  to  worked  as 
energized,  and  the  requirementa  of 
paragrapto  (m)  and  (n)  of  thia  section 
apply  if  the  lines  or  equipment  are  to  to 
woiked  as  deenergized. 

(8)  Lasers.  Laser  equipment  riiall  to 
installed,  adfoated,  and  operated  in 
accordance  with  1 1926.54  of  diis 
ctopter. 

(9)  Hydraulic  fluids.  Hydraulic  fluids 
used  for  tto  insulated  sections  of 
equipment  stoU  provide  insulation  for 
the  voltage  involved. 

(x)  Definitions. 

Affected  employee.  An  employee 
whose  fob  indudes  activities  such  as 
erecting,  installing,  constructing, 
repairing,  adjusting,  inspecting, 
operating,  or  maintaining  tto  equipment 
or  process. 

Attendant  An  employee  assigned  to 
remain  immediately  outside  tto 
entrance  to  an  enclosed  or  other  apace 
to  render  assistance  as  needed  to 
employees  inside  the  space. 

Authorized  employee.  An  employee  to 
whom  the  authority  and  responsibility  to 
perform  a  specific  assignment  has  been 
given  by  the  employer,  who  can 
demonstrate  by  experience  or  training 
the  ability  to  recognize  potentially 
hazardous  energy  and  its  potential 
impact  on  woriq>lace  conditions,  and 
who  has  the  knowledge  to  implement 
adequate  methods  and  means  for  the 
contix>l  and  isolation  of  such  energy. 

Automatic  circuit  recloser.  A  self- 
controlled  device  for  interrupting  and 
redosing  an  alternating  current  circuit 
with  a  predetermined  sequence  of 
opening  and  reclosing  followed  by 
resetting,  hold-dosed,  or  lockout 
operation. 

Barricade.  A  physical  obstruction 
auch  aa  tapea,  cones,  or  A-frame  type 
wood  or  metal  stiiictures  intended  to 
provide  a  warning  atout  and  to  limit 
access  to  a  hazardous  area. 

Barrier.  A  physical  obstruction  which 
is  intended  lo  prevent  contact  with 
energized  lines  or  equipment  or  to 
prevent  unauthorized  access  to  a  work 
area. 

Bond.  The  electrical  interconnection 
of  conductive  parts  designed  to  maintain 
a  common  electrical  potential. 

Bus.  A  conductor  or  a  group  of 
conductors  that  serve  as  a  common 
connection  for  two  or  more  circuits. 

Bushing.  An  insulating  structure, 
including  a  through  conductor  or 
providing  a  passageway  for  such  a 
conductor,  with  provision  for  mounting 
on  a  barrier,  conducting  or  otherwise, 
for  the  purposes  of  insulating  the 
conductor  from  the  barrier  and 


conducting  current  from  one  side  of  the 
barrier  to  the  other. 

Cable.  A  conductor  with  insulation,  or 
a  stranded  conductor  with  or  without 
insulation  and  other  coverings  (single- 
conductra*  cable),  or  a  combination  of 
conductors  insulated  from  one  another 
(multiple-conductor  cable). 

Cable  sheath.  A  conductive  protective 
covering  applied  to  cables. 

Note^— A  cable  aheatfa  may  consist  of 
multiple  layers  of  which  one  or  more  is 
conductive. 

Circuit  A  conductor  or  system  of 
conductors  through  which  an  electric 
current  is  intended  to  flow. 

Clearance  (for  work).  Authorization  to 
perform  specified  woiic  or  permission  to 
enter  a  restricted  area. 

Clearance  (from  hazard).  Separation 
fivm  energized  lines  or  equipment 

Communication  lines.  (See  Lines, 
communication.) 

Conductor,  A  material  usually  in  tto 
form  of  a  wire,  cable,  or  bus  bar, 
suitable  for  carrying  an  electric  current 

Covered  conductor.  A  condudor 
covered  «vith  a  dielectric  having  no 
rated  insulating  strength  or  having  a 
rated  insulating  strength  less  than  the 
voltage  of  the  dreuit  in  which  the 
conductor  ia  used. 

Current-carrying  part  A  conducting 
part  intended  to  to  connected  in  an 
electric  circuit  to  a  source  of  voltage. 
Non-current-carrying  parts  are  those  not 
intended  to  to  so  connected 

Deenergized.  Free  from  any  electrical 
connection  to  a  source  of  potential 
difference  and  from  electric  charge;  not 
having  a  potential  different  from  that  oi 
the  earth. 

Note.— The  term  is  used  only  with 
reference  to  current-carrying  parts,  wliich  are 
sometimes  energized  (alive). 

Designated  employee  (designated 
person).  An  employee  (or  person)  who  is 
designated  by  the  employer  to  perform 
spedfic  duties  under  the  terms  of  this 
section  and  who  is  knowledgeable  in  the 
construction  and  operation  of  the 
equipment  and  the  hazards  involved. 

Electric  line  truck.  A  truck  used  to 
transport  personnel,  tools,  and  material 
for  electric  supply  line  work. 

Electric  supply  lines.  (See  Lines, 
electric  supply.) 

Electric  utility.  An  organization 
responsible  for  the  installation, 
operation,  or  maintenance  of  an  electric 
supply  system. 

Enclosed  space.  A  working  space, 
such  as  a  manhole,  vault  tunnel,  or 
shaft  that  has  a  limited  means  of  egress 
or  entry,  that  is  designed  for  periodic 
employee  entry  under  normal  operating 
conditions,  and  that  under  normal 
conditions  does  not  contain  a  hazardous 


atmosptore,  tot  ttot  may  contain  a 
hazardous  atmosphoe  under  abnormal 
conditions. 

Noiew— Spaces  mat  are  enclosed  but  not 
designed  for  employee  entry  under  normal 
operating  conditions  are  not  considered  to  be 
enclosed  spaces  for  the  purposes  of  this 
section.  Similarly,  spaces  that  are  enclosed 
and  that  are  expected  to  contain  a  hazardous 
atmosphere  are  not  considered  to  t>e 
enclosed  spaces  for  the  purposes  of  this 
section. 

Energized  (alive,  live).  Electrically 
connected  to  a  source  of  potential 
difference,  or  electrically  charged  so  aa 
to  have  a  potential  significantly  different 
from  that  of  earth  in  the  vicinity. 

Energy  isolating  device.  A  physical 
device  that  prevents  the  transmission  or 
release  of  energy,  including,  but  not 
limited  to,  the  following:  A  manually 
operated  electrical  circuit  breaker,  a 
discoimed  switch,  a  manually  operated 
switch,  a  slide  gate,  a  slip  blind,  a  line 
valve,  blocks,  and  any  similar  device 
with  a  visible  indication  of  the  position 
of  the  device.  (Push  buttons,  selector 
switches,  and  other  control-circuit-type 
devices  are  not  energy  isolating 
devices.) 

Energy  source.  Any  electrical 
mechanical  hydraulic  pneumatic, 
chemical,  nudear,  thermal  or  other 
energy  source  that  could  cause  injury  to 
personnel. 

Equipment  (electrical).  A  general  term 
including  material  fittings,  devices, 
appliances,  fixtures,  apparatus,  and  the 
like  used  as  part  of  or  in  connection 
with  an  electrical  installation. 

Exposed.  Not  isolated  or  guarded. 

Ground  A  conducting  cormection. 
whether  intentional  or  acddental. 
totween  an  electric  cinniit  or  equipment 
and  the  earth,  or  to  some  conducting 
tody  that  serves  in  place  of  the  earth. 

Grounded.  Connected  to  earth  or  to 
some  conducting  body  that  serves  in 
place  of  the  earth. 

Guarded.  Covered,  fenced,  enclosed, 
or  otherwise  protected,  by  means  of 
suitable  covers  or  casings,  barrier  rails 
or  screens,  mats,  or  platforms,  designed 
to  minimize  the  possibility,  under 
normal  conditions,  of  dangerous 
approach  or  accidental  contact  by 
persons  or  objects. 

Note. — Wires  which  are  insolated  but  not 
otherwise  protected,  are  not  considered  as 
guarded. 

Hazardous  atmosphere.  An 
atmosphere  presenting  a  potential  for 
death,  disablement  injury,  or  acute 
illness  from  one  or  more  of  he  following 
causes: 
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(1)  A  oonocntratiaci  of  fUmmabl*  gas, 
vapor,  or  mitt  In  •xc«m  of  10  p«rotnl  of 
lU  lower  (UmiiMbl*  limit: 

(2|  A  conomtratlon  of  ■irborn* 
combuatlbl*  dual  that  obacurM  vialoii  at 
a  diatanca  of  S  faat  (1S2  cm)  or  Uaa; 

(3)  A  concantration  of  oxyfan  laaa 
than  19.5  paroant  or  mora  than  29J 
parcant: 

(4)  A  oonoantratioa  of  any  aabatanoa 
Uatad  In  Subpart  Z  of  thia  part  that 
axcaada  tha  Uatad  parmiaaibla  axpoaura 
limit  (PEL): 

(5)  A  concentration  of  a  aubatanoa 
abova  tha  numerical  limit  in  tha 
Material  Safety  Data  Sheet  provided  by 
the  manufacturer  to  amployara  in 
conformance  with  1 19iaia00(i)(2Mvi). 
or  that  la  otherwiae  known  to  uie 
employer  to  preeant  a  safety  or  acute 
health  haxard:  or 

(6)  Any  otitar  conditioa  Immadiataiy 
dangeroua  to  life  or  health. 

High-powtr  ttttM.  Teeta  in  which  fault 
currenta,  load  currents,  magnetiiinf 
currenta,  and  line-dropptne  currenta  are 
uaed  to  test  equipment,  either  at  the 
equlpment'a  rated  voltage  or  at  lower 
voltagea. 

High-voltag0  taete.  Testa  in  which 
voltaflas  of  spproxmiately  1000  volts  are 
used  aa  a  practical  minimum  and  in 
which  the  voltage  has  sufncient  energy 
to  cauae  in|unf . 

Immtdiattfy  dangarxHU  to  lift  or 
health  (IDLH).  Any  conditioa  that  poses 
an  imniediate  threet  to  life  or  that  la 
likely  to  reault  In  acute  or  immediate 
aevere  heeith  eCfecta. 

Iittulattd.  Separated  frooi  other 
conducting  aurfacea  by  a  dielectric 
(including  air  apace)  offering  a  high 
raalatanoa  to  the  paaaafle  of  current 


Nole^WlMn  any  ob|act  ta  Mid  lo  Im 
Inaulaled.  II  la  underatoiDd  to  be  hwaiated  far 
the  coaditloaa  to  which  It  la  nomally 
sablertsd  Otharwiaa.  It  la.  within  the  purpose 
of  thia  ssctloa  iinlnaalated. 

IntutaiJon  fcablef.  That  which  is 
relied  upon  to  Inaulate  the  conductor 
from  other  conductora  or  conducting 
parte  or  trom  ground. 

IJne-c/earanc»  tree  trimming.  Hie 
pruning,  trimming,  repalrii^ 


maintaining,  removing,  or  daartni  traoa 
or  cutting  brush  that  ia  within  10  hat 
(306  cm)  ol  electric  supply  Unas  and 
equipment 

Line^eamtoe  tree  trimmer.  An 
employee  who.  through  related  training 
or  on-the-|ob  experience  or  both,  is 
familiar  with  tha  special  tachnlquaa  and 
haiards  invohred  in  line  clearance.  An 
employee  who  is  regularly  assigned  to  a 
line<leeranca  tree-trimming  crew  and 
who  la  undergoing  oo-the-ioo  training 
and  who.  In  the  course  of  such  training, 
has  demonstreted  an  ability  to  perform 
duties  safelv  st  his  or  her  level  of 
training  and  who  is  under  the  direct 
supervision  of  s  line-clearance  tree 
trimmer  is  considered  to  be  a  line- 
clearance  tree  trimmer. 

Ljnee — (1)  Communication  linen,  Tha 
conductors  and  their  supporting  or 
containing  structures  which  are  used  for 
pubUc  or  private  signal  or 
communication  service,  and  which 
operate  st  potentials  not  exceeding  400 
volts  to  ground  or  7S0  volts  between  any 
two  points  of  the  circuit  and  the 
transmitted  power  of  which  does  not 
exceed  150  watts.  If  tha  llnea  are 
operating  at  laaa  than  180  volts,  no  limit 
is  placed  on  the  transmitted  power  of 
the  system.  Under  certain  oooditions, 
communicatioa  cablee  may  include 
communication  circuits  exceeding  theee 
limitatioos  where  such  circuits  are  also 
used  to  supply  power  solely  to 
communication  equipment 

Nato/— Telaphooa.  tal«gr«ph.  railroad 
atenal.  data,  clock,  lira.  poUoa  alann.  cabU 
Maviaioa.  sad  othar  systaaM  coafonninf 
with  thia  daflnlttoa  ara  Inchidad.  Llnaa  naad 
for  •IgnaHag  pwpoaaa.  ImI  imM  Included  aader 
tlila  daflalttoa  ara  cooaldarad  aa  alactric 
auppiy  llnaa  of  tlie  aanw  voltaga. 

(2)  Electric  Bupply  line*.  Conductors 
used  to  transmit  slectric  energy  and 
their  necessary  supporting  or  containing 
structures.  Si^ial  lines  of  more  than  400 
volts  are  always  supply  linae  within  this 
section,  and  tlMee  of  iMa  than  400  volta 
are  conaidered  as  svmply  lines,  if  so  run 
and  opereted  throughout 

Manhole.  A  subsurface  endoaure 
which  peraonnel  may  enter  and  which  ia 


used  for  the  purpoaa  of  Inatalling. 
operating,  and  maintaining  submersible 
equipment  or  cable. 

Manhole  step*.  A  series  of  steps 
individually  attached  to  or  set  into  tha 
walls  of  a  manhole  structure. 

Qualified  employee  (qualified 
penon).  One  knowledgeable  in  the 
construction  and  operatioa  of  electric 
power  generation,  transmission,  and 
distribution  equipment  and  the  hazards 
Involved. 

Rubber.  A  generic  term  that  includes 
elastomers  and  elastomer  compounds, 
regardless  of  origin. 

Step  bolt  A  bolt  or  rung  sttsdied  at 
intervals  along  a  structural  member  and 
used  for  foot  placement  during  climbing 
or  standing. 

Switch.  A  device  for  opening  and 
doaing  or  for  changing  the  connection  of 
a  circuit  In  this  section,  a  switch  is 
understood  to  be  manually  opereble. 
unless  otherwide  stated. 

Syetem  operator.  A  qualified  person 
designsted  to  operate  the  system  or  its 
parts. 

Vault  An  enclosure,  above  or  below 
ground,  which  personnel  may  enter  and 
which  la  used  for  the  purpose  of 
installing,  operating,  or  maintaining 
equipment  or  cable. 

Vented  vault  A  vault  that  has 
provision  for  air  changes  using  exhaust 
flue  stacks  and  low  level  air  intakes 
operating  on  differentials  of  pressure 
and  temperature  providing  for  airflow 
which  precludes  a  hazardoua 
atmoaphere  from  developing. 

Voltage-  The  effective  (rma)  potential 
difference  between  any  two  conductors 
or  between  a  conductor  and  ground. 
Voltages  are  expreaaed  in  nominal 
valuea  unleaa  otherwiae  indicated.  The 
nominal  voltage  of  a  system  or  circuit  Is 
the  value  assigned  to  s  system  or  circuit 
of  s  given  voltage  class  for  the  purpoae 
of  convenient  designation.  The  operating 
voltage  of  the  system  may  vary  above  or 
below  this  velue. 

(FR  Doc  a»-llMe  Filed  l-«>-«e:  8:45  am] 
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ucmpwnn 

vtanctafda  of  Conouol 


:  Department  of  Education. 
action:  Final  regulations. 


r  The  Secretary  revitet  th« 
rtgulationa  governing  the  Standard*  of 
Conduct  of  the  Department  of 
Education.  The  regulations  implement 
the  Department's  ethics  program  for 
current  and  former  employees,  in 
accordance  with  Office  of  Personnel 
Management  (OPM)  and  Office  of 
Government  Ethics  (OCE)  requirements 
and  guidance.  The  revisions  update  the 
regulations  to  implement  the  Ethics  in 
Government  Act  of  1978  as  amended 
and  regulations  thereunder,  and  delete 
nonragulatory  information  contained  in 
the  previous  regulations. 
wmcuw  OATC  These  regulations  take 
effect  on  March  2. 1960. 

ran  PUNTMBR  MTONMATWN  CONTACT: 
Steven  Y.  Winnick.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
Room  4087.  FOB-«,  Washington.  DC 
20202-8177.  Telephone:  732-2806. 
■u»Pi8MaMTAWY  wfOiiMATiON:  Under 
the  Ethics  in  Government  Act.  as 
amended.  Executive  Order  11222  of  May 
8. 1908.  and  OPM  and  OGE 
Implementing  regulations,  agencies  are 
required  to  establish  an  ethics  program 
and  issue  regulations  governing 
standards  of  conduct  for  their 
employees.  These  regulations  are  issoad 
to  nilMl  that  mandate.  The  guiding 
prindpla  behind  the  standards  is  that 
Department  employees  must  be  persons 
of  unquestioned  Integrity  and  maintain 
ethicid  staadarda  of  the  highest  ofdor. 
The  regulations  provide  guidance  and 
restrictions  for  employees  to  ensure  that 
certain  personal  or  outside  activities  or 
Interests  do  not  create  an  actual  or 
apparent  conflict  of  interest  with  their 
official  duties.  In  addition,  they  identify 
how  employees  are  informed  and  may 
obtain  guidance  about  the  standards, 
and  how  disciplinary  action  may  be 
taken  for  violations  of  the  standards. 
The  regulations  include  procedure*  for 
confidential  reporting  of  employment 
and  flnandal  information:  however, 
these  provisions  will  be  modified,  aa 
appropriate,  after  OGE  issues  its  final 
regulations  on  confidential  reporting 
requirements. 

Employees  who,  in  the  coone  of  their 
duties,  come  to  know  of  criminal 
violations  or  violations  of  the  standard 
of  conduct  regulations  committed  by 
other  employees  or  another  person  or 
organization  should  report  the  Wolations 
to  their  supervisor,  the  Office  of 


Inspector  CaneraL  or  the  Designated 
Agency  Blhica  Official.  Reports  to  tho 
Office  of  Inspector  General  may  be 
made  through  its  "hot-line." 

The  major  changes  in  these 
regulations  are: 

•  The  sections  are  reworded  and  their 
ordering  rearranged  to  simplify  and 
clarify  the  existing  regulations.  The 
regulations  delete  provisions  that 
provided  specific  examples  or  merely 
paraphrased  statutory  requirements. 

•  The  definition  of  "employee"  is 
revised  to  include  members  of  federal 
advisory  committees,  consistent  %vith 
existing  practice  and  interpretation,  and 
to  include  "special  Government 
employees."  rather  than  having  a 
separate  subpart  devoted  only  to  these 
employees. 

•  Provision  for  acceptance  of 
reimbursable  travel  for  an  employee  is 
made  in  the  section  on  "Gifts, 
entertainment  and  favors." 

•  The  provisions  on  outside 
employment  have  been  simplified. 

•  New  provisions  require  employees 
to  comply  with  Department  procedures 
concerning  release  of  official 
information  to  the  press.  Congress,  or 
the  public. 

•  A  new  section  on  conduct  relating 
to  drugs  has  been  added  as  part  of  the 
Department's  program  to  achieve  a  drug- 
free  worlqplace,  in  accordance  with 
Executive  Order  12564. 

RnlaiaaUag  pfocedaio 

Since  theee  regulations  relate  to 
agency  management  and  personneL  they 
are  exempt  from  notice  and  comment 
requirementa  under  5  U.S.C.  553(a). 

ExacHtlvoOnlarUSn 

These  regulations  have  been  raviewed 
in  accordance  with  Executive  Order 
12281.  They  are  not  classified  as  ma}or 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  tha 
order. 

List  of  8ub)octs  in  84  CFR  Part  73 

Conflict  of  interest  Education 
Department  Government  employees. 
Standards  of  conduct. 

Dated:  |anuaiy  12. 1980. 
(Catalog  of  Federal  Domestic  AMialanoa 
Nuinl>er  does  not  apply  ) 

Laure  F.  Cavaaaa. 

Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  reristai 
Part  73  to  read  aa  follows: 


PART  7»-8TAN0ARD8  OF  CONDUCT 


73.1  Standards  of  conduct. 

73.2  Deflnitiona. 

73J    Employee  notirication. 

734    Interpretation,  adviaory  aervices.  and 

oounaeling. 
73J    Diaciplinary  and  other  remedial  action. 

tMbpart  B-Conduct  and  ReeponelbtNtiea 

73.10  General  ataodards  of  conduct. 

73.11  Financial  intereata. 

•Mkpart  C—ONIa,  Travel,  and  Outside 
Aaiwtty 

73J0    Gifts,  entertainment,  and  favors. 

73.21  Acceptance  of  travel  expense*  and 
awards. 

73.22  Outside  emptoymenl  and  other 
activities. 

Subpart  0    Specific  PfohlWIIowe 

73J0  Criminal  conflict  of  interest 

prohibitions. 

73.31  Political  activity. 

73J2  Conduct  related  to  drugs. 

7333  Use  of  Government  property. 

73.34  Gambling,  betting,  and  lotteriea. 

73 JS  Misuse  of  information. 

7336  Indebtedness. 

73J7  Miscellaneous  statutory  protiibitions. 

Subpart  E-ConfMential  Reporting 
Requlremenla    rmplnymant  and  Financial 


73.40    Confidential  reporting  of  employment 

and  financial  interests — regular 

Government  employees. 
7341    Confidential  reporting  of  employment 

and  financial  interests — special 

Government  employees. 
73,42    Reviewing  statements  of  Hnancial 

interest. 

Conflicts  of 


73JD    Diaciplinary  proceedings  for  post- 
employment  confUcts  of  interests. 

of  Ediks  for  GovwnnMil 


Aalhority:  S  U.&C  Appendix  4.  5: 18  U.S.C 
201-309:  28  U.SC.  535:  E.0. 11222  of  May  8. 
1988,  S  CFR.  1964-1965  Comp.,  p.  306;  5  CFR 
738.101:  5  CFR  735.201(a);  5  CFR  737.27;  5  CFR 
738.103.  unless  otherwise  noted. 
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|7IL1    Standards  of  conduct 
(a)  The  Secretary  finds  that — 
(1}  The  maintenance  of  high  standards 
of  honesty,  integrity,  impartiality,  and 
conduct  by  employees  is  essential  to 
assure  the  proper  performance  of 
Government  business  and  the 
maintenance  of  confidence  by  citizens  in 
their  Government  and 

(2)  The  avoidance  of  misconduct  and 
cooflicts  of  interest  on  the  part  of 
employees  through  informed  judgment  is 
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indispensable  to  the  maintenance  of 
these  standards. 

(b)  The  regulations  in  this  part 
implement  the  findings  in  paragraph  (a) 
of  this  section  by— 

(1)  Establishing  standards  of  conduct 
to  which  each  employee  must  adhere; 
and 

(2)  Describing  actions  the  Secretary 
may  take  if  an  employee  violates  a 
particular  standaid. 

(Authority:  E.  O.  No.  11222,  May  a  1985,  as 
amended:  5  CFR  735.101, 5  CFR  738.104) 

173.2    DofbiWena. 

The  following  definitions  apply  to  this 
part 

"Act"  means  the  Ethics  in 
Government  Act  as  amended. 

"Counselor"  means — 

(a)  The  person  designated  by  the 
Secretary  to  provide  interpretation  of 
the  standards  of  conduct  and  advisory    •• 
services  to  Department  employees  imder 
S  73.4:  or 

(b)  Any  deputy  counselor  designated 
by  the  Secretary. 

"Day"  means  calendar  day. 
"Department"  means  the  United 

States  Department  of  Education. 
''Designated  Agency  Ethica  Official" 

or  "DAEO"  means- 
la)  The  person  appointed  by  the 

Secretary  and  chaiigied  with — 

(1)  Ensuring  departmental  compliance 
with  the  requirements  of  the  Ethics  in 
Government  Act  of  1978,  as  amended: 

(2)  Coordinating  and  managing  the 
Department's  ethics  program,  as 
described  in  5  CFR  738.203:  and 

(3)  Serving  as  liaison  to  the  Office  of 
Government  Ethics  with  regard  to  all 
aspects  of  the  Department's  ethics 
program. 

(b)  An  alternate  DAEO  designated  by 
the  Secretary. 
"Employee." 

(a)  lliis  term  means — 

(1)  Any  officer  or  employee  of  the 
Department  or  of  an  advisory  committee 
to  the  Department  or 

(2)  A  special  Government  employee, 
imless  specifically  provided  otherwise. 

(b)  The  term  does  not  mean  an 
independent  contractor  under  a  personal 
services  contract 

"Foreign  government"  means— 

(a)  Any  unit  of  foreign  governmental 
authority,  including  any  foreign  national. 
State,  local,  or  municipal  government 

(b)  Any  international  or  multinational 
organization  whose  membership  is 
composed  of  any  tmit  of  foreign 
government  described  in  paragraph  (a) 
of  this  definition:  or 

(c)  A  person  acting  as  agent  or 
representative  of  any  unit  or 
ofganization  described  in  paragraph  (a) 
or(b)ofthitdefinitioo. 
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(Audiority:  5  U.S.C  7342) 

"Member  of  the  employee's  immediate 
household"  means  a  resident  of  the 
employee's  household  who  is  related  to 
the  employee  by  blood  or  law. 

"Nominal"  means  $2SJ00  or  less, 
luiless  the  Coimselor,  in  a  given  case, 
approves  a  hi^er  amount 

"Person"  means  an  individual, 
corporation,  company,  association,  finn, 
partnership,  society,  joint  stock 
company,  or  any  other  organization  or 
institution. 

"Principal  officer"  means  an 
individual  who  heads  a  principal 
opterating  component  or  an  official  of  the 
principal  operating  component  acting  for 
the  principal  officer  under  a  delegation 
of  authority. 

"Principal  operating  component" 
means  an  office  in  the  Department 
-  headed  by  an  Assistant  Secretary,  a 
Deputy  Under  Secretary,  or  an 
equivalent  departmental  officer  who 
reports  directly  to  the  Secretary. 

"Secretary"  means  the  Secretary  of 
Education  or  an  official  or  employee  of 
the  Department  acting  for  the  Seoetaiy 
under  a  delegation  of  authority. 

"Senior  employee"  means — 

(a)  An  employee  compensated  at  a 
rate  of  pay  spedfied  for  Executive 
Schedule  positions  under  5  U.S.C 
chapter  53,  subchapter  II  or  at  a 
comparable  or  greater  rate  of  pay  imder 
other  authority:  or 

(b)  An  employee  in  a  position 
designated  by  tfie  Director  of  the  Office 
of  Government  Ethics  as  involving 
significant  decision-making  or 
supervisory  responsibility,  in 
accordance  with  18  U.S.C  207(d)(l)(q. 

"Special  Government  employee." 

(a)  This  term  means  an  employee  nrho 
is  retained,  designated,  appointed,  or 
employed  by  the  Department  to  perform 
temporary  duties — 

(1)  On  a  full-time  or  intermittent  basis: 

(2)  With  or  without  compensation;  and 

(3)  For  not  mora  than  130  days  during 
any  period  of  365  consecutive  days. 

(b)  The  term  includes  a  consultant 
expert  or  member  of  a  Department 
advisory  committee  who  meets  the 
conditions  of  paragraph  (a)  of  this 
definition. 

'Tax-exempt  organization"  means  an 
organization  exempt  from  taxes  under 
section  S01(c)(3)  of  the  Internal  Revenue 
Code,  relatiag  to  non-profit  educational, 
religious,  charitable,  and  other  spedfied 
organizations  that  may  not  engage  in 
propaganda  or  legislative  lobbying  as  a 
substantial  part  ^  their  activities  or 
partidpate  in  political  campaigns. 

(Authority:  5  CFR  735.104;  18  U3.C  202: 28 
U&CS01(cK3)) 
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(a)  The  Secretary  provides  a  copy  of 
this  part  to  each  employee. 

(b)  The  Secretary  makes  available  for 
inspection  by  Department  employees 
copies  of  Executive  orders,  r^ulations, 
and  statutes  referred  to  in  this  part 
together  with  related  explanatory 
materials. 

(Authority:  S  CFR  735.104) 
{73,4   bilai  pi  alalkNit 


(a)  An  employee  shall  become 
familiar  with  the  provisions  of  this  part 

(b)  In  any  case  of  doubt  as  to  the 
proper  application  or  interpretation  of  a 
provision  of  this  part,  the  employee  may 
consult  with  the  Counselor. 

(c)  On  an  annual  basis  or,  in  the  case 
of  a  new  employee,  at  the  time  of 
entrance  on  duty,  the  Secretary  notifies 
employees  of  the  availability  of 
cotmseling  services. 

(d)  The  Secretary,  as  appropriate, 
issues  notices — 

(1)  Containing  more  spedfic  guidance 
on  practices  and  procedures  to  carry  out 
this  part  and 

(2)  Serving  to  remind  employees  of 
their  responsibilities  and  of  particular 
prohibitions  imder  this  part 

(Authority:  5  CFR  735.105) 


(a)  A  violation  of  any  provisioo  of  this 
part,  by  an  employee  may  be  cause  for 
appropriate  disdplinary  action,  «^ch 
may  be  in  addition  to  any  penalties 
prescribed  by  law. 

(b)  It  after  considering  the  eiiq>loyea's 
explanation  for  any  oonflid  or  apparent 
conflid  of  interest  or  any  other 
violation  of  this  part  Ae  Secretary 
deddes  that  remedial  action  is  required, 
the  Coimselor  ensures  that  the  employee 
and  his  or  her  prindpal  officer  take 
immediate  action  to  end  the  conflid  or 
apparent  conflid  of  interest  or  oth«> 
violation. 

(c)(l]  Whether  disdplinary  or 
otherwise,  the  remedial  action  must  be 
in  accordance  with  any  a'pplicable  la«va. 
Executive  orders,  and  regulations. 

(2)  Remedial  action  may  hsdude,  but 
is  not  limited  to — 

(i)  Changes  in  assigned  duties; 

(ii)  Divestment  by  the  employee  of  his 
or  her  conflicting  interest 

(iii)  Disdplinary  action,  induding 
possible  removal  from  the  Federal 
service:  or 

(iv)  Disqualification  of  the  employee 
for  a  particular  assignment 

(AadMrity:  8  CFR  738.107) 
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173.10    Ommnt  ttmndm^  el  ( 

(•)  In  all  drcumstancet  an  employee 
■hall  conduct  hlmMlf  or  herself  to  as  to 
exemplify  the  highest  standards  of 
Integrttv. 

(b)  The  employee  may  not  engage  In 
criminal,  infamous,  dishonest,  immoral, 
or  notoriously  disgraceful  conduct  or 
other  conduct  prejudicial  to  the 
Government. 

(c)  The  employee  shall  avoid  any 
action,  whether  or  not  spedflcaUy 
prohibited  by  this  pert,  that  might  result 
in,  or  create  the  appeerance  of — 

(1)  Using  pubUc  office  for  private  gain: 

(2)  Giving  preferential  treatment  to 
any  person: 

(3)  Impeding  Government  efficiency  or 
economjr 

(4)  Loeing  compute  indapandenoa  or 
impartiality: 

(5)  Making  a  decision  on  behalf  of  the 
Govemmant  outside  official  channels:  or 

(6)  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  tha 
GovemmenL 

(d)  The  employee  shall  comply  with 
tha  "Code  of  Ethics  for  Covemment 
Service"  (House  Concurrent  Resolution 
175.  asth  Congress,  2nd  Sees.  312).  which 
la  attached  as  an  Appendix  to  this  part 

(Authority:  6  CFR  73SJDl(a)) 
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(a)  An  employee  may  not— 

(1)  Havs  a  direct  or  indirect  fhunda! 
interest  diat  conflicts,  or  appears  to 
conflict  substantially  with  the 
employee's  offldal  duties  snd 
responsibilities:  or 

(2)  Engage  in.  directly  or  indirectly,  a 
finandal  transaction  as  a  result  of,  or 
primarily  relying  on.  information 
obtained  as  a  Federal  employee. 

(b)  This  section  does  not  preclude  the 
employee  from  having  a  financial 
interest  or  engaging  in  financial 
transactions  to  the  same  extent  as  a 
private  citizen  not  employed  by  the 
Federal  Government  so  long  as  the 
interest  or  transaction  is  not  prohibited 
by  law.  Executive  order,  or  regulations. 

(c)  Financial  interests  of  s  spouse, 
minor  child,  or  member  of  the 
employee's  immediate  household  are 
regarded,  for  purposes  of  this  section,  aa 
financial  Interests  of  the  employee. 

(Authority:  »  CFR  736JIM,  7SS.407) 

Subpart  C—Oms,  Travel,  and  OuMda 

Activlly 
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(a)  General  ProhibiUonw.  (1)  Except  as 
provided  in  parayaph  (b)  of  this  section 
and  in  1 73.21.  an  smpkijrae  OMy  not 


solicit  or  accept  from  a  prohibited 
source— directly  or  indirectly  oo  his  or 
her  own  behalf  or  on  behalf  of  the 
Department — any  gift  gratuity,  favor, 
entertaixmient  loan,  or  other  thing  of 
monetary  value. 

(2)  For  purposes  of  this  section,  a 
"prohibited  source"  means  a  person 
who— 

(i)  Has,  or  is  seeking  to  obtain, 
contractual,  grant  or  other  business  or 
financial  relations  with  the  Department 

(ii)  Conducts  business  or  financial 
operations  or  activities  that  are 
regulated  by  the  Department  or 

(iii)  Has  business  or  financial  interests 
thst  may  be  substantially  affected  by 
the  performance  or  nonperformance  of 
the  employee's  official  duties. 

(b)  Exceptions.  Notwithstanding 
paragraph  (a)  of  this  section,  the 
employee  may— 

(1)  Accept  a  aift  gratuity,  favor, 
entertainment  loaa  or  other  thing  of 
monetary  value  from  a  friend,  parent 
spouse,  child,  or  other  doee  relative  if  it 
is  clear  diat  the  family  or  personal 
relationship  involved  is  die  motivating 
factor. 

(2)(i)  Accept  food  or  refreshments  of 
nominal  value  on  infrequent  occasions — 

(A)  In  the  ordinary  course  of  a 
luncheon  or  dinner  meeting  or  other 
meeting  or  on  an  inspection  tour  at 
which  the  employee  may  properly  be  in 
attendance:  or 

(B)  At  a  widely  attended  gathering  of 
mutual  interest  to  the  Covemment  and 
industry— such  as  a  reception,  seminar, 
conference,  or  training  session — if 
attendance  at  the  gathering  is  approved 
in  advance  by  tha  employee's  supervisor 
on  the  basis  that — 

(7)  It  is  in  the  Department's  interest 
that  the  employee  attend:  and 

(2)  The  timing  or  reasons  for  the  event 
do  not  create  an  appearance  of 
impropriety: 

(ii)  A  meeting  under  paragraph 
(bi(2](i)(A)  of  this  section  may  indude  a 
large  group  meeting  at  which  the 
employee  is  the  guest  speaker  or  a 
working  meeting  at  which  food  is 
brought  in  to  fadlitate  continuance  of 
the  work  and  is  not  itself  the  focus  of 
the  meeting  but  does  not  indude  a 
meeting  between  a  small  number  of 
individuals  at  a  restsurant  or  privste 
dub  St  which  business  may  be 
discussed; 

(3)  Accept  a  loan  tnm  a  bank  or  other 
finandal  institution  on  customary  terms 
to  finance  a  proper  or  usual  activity  of 
the  employee,  such  es  s  home  mortage 
loan:  and 

(4)  Accept  unsdidted  advertising  or 
promotional  material  of  nominal  value, 
such  es  e  pen.  pendL  note  pad.  or 


(c)  GiftB  between  employee*.  (IKO  An 
employee  may  not  solicit  contributions 
from  another  employee  for  a  gifi  to  a 
supervisory  employee. 

(ii)  An  employee  may  not  accept  a  gift 
from  an  employee  who  receives  less  pay 
than  he  or  she  receives. 

(iii)  An  employee  may  not  make  a 
donation  as  a  gifi  to  a  supervisory 
employee. 

(2)  As  used  in  paragraph  (c)  of  this 
section,  "supervisory  employee"  means 
an  employee  who  directly  or  indirectly 
supervises  or  has  authority  over  the 
soliciting  or  contributing  employee. 

(3)  Nothing  in  paragraph  (c)  of  this 
section  prohibits  a  voluntary  gifi  of 
nominal  value  or  donation  in  a  nominal 
amount  on  a  special  occasion  such  as 
marriage,  illness,  or  retirement. 

(d)  Foreign  governments.  (1)  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  an  employee — 

(!)  May  not  accept  from  a  foreign 
government  any  emolument  office,  or 
title:  and 

(ii)  Shall  submit  to  the  DAEO  for 
transmittal  to  the  General  Services 
Administration,  for  use  and  disposal  as 
property  of  the  United  States,  any 
present,  decoration,  or  other  gift  that  the 
employee  is  unable  to  refuse  from  a 
foreign  government 

(2)  An  employee  may  accept  from  a 
foreign  government — 

(i)  Certain  gifts  of  minimal  value,  as 
established  by  regulation  (41  CFR  Part 
101-49): 

(ii)  Spedfied  military  decorations:  or 

(iii)  Psyment  for  btivel  expenses,  to 
the  extent  permitted  in  i  73.21  of  this 
part 

(Authority:  U.S.  Constitution.  Art.  1.  sec.  9. 
para.  8: »  U3.C  7341  7351:  5  CFR  735.202) 
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of  travel 


(a)  Official  travel.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  an  employee  may  not  accept 
from  any  source  other  than  the 
Government  payment  for  travel  or 
expenses  inddent  to  travel  on  official 
business. 

(2)  The  employee  may  accept  the  type 
of  payment  referred  to  in  paragraph 
(a)(1)  of  diis  section  if— 

(i)  Acceptance  is  approved  in  advance 
in  accordance  with  Eiepartment 
procedures:  and 

(ii)  The  payment  is  from — 

(A)  A  tax-exempt  organization  for 
expenses  inddent  to  training  or 
attendance  at  meetings,  subbed  to  the 
provisions  of  5  U.&C  4111  snd  5  CFR 
4ia702; 

(B)  A  donor  whose  donetion  is 
accepted  under  section  421  of  the 


Department  of  Education  Organization 
Act  which  contains  the  Secretary's  gift 
acceptance  authority:  or 

(C)  A  foreign  government  for  travel 
taking  place  entirely  outside  the  United 
States,  subject  to  ibe  restrictions  of  5 
U.S.C.  7342. 

(3)  The  employee  may  accept  payment 
in  cash  only  if  it  is  the  type  of  payment 
referred  to  in  paragraph  (a)(2)(ii)(A)  or 
(a)(2)(ii)(C)  of  this  section. 

(b)  Non-official  travel.  (1)  An 
employee  may  accept  pajrment  in  cash 
or  kind  for  travel  or  expenses  inddent  to 
travel  of  a  non-offidal  nature  if 
acceptance  is  compatible  with  the  other 
standards  contained  in  this  part, 
including,  for  example,  the  provisions  on 
accepting  gifts  in  i  73.20(a). 

(2](i)  The  employee  should  refer  to  his 
or  her  supervisor  any  question  as  to 
whether  the  employee's  travel  is  of  an 
official  or  non-ofiidal  nature. 

(ii)  in  determining  whether  the 
employee's  travel  is  of  an  official  or 
non-offidal  nature,  the  supervisor 
considers  such  factors  as  the 
relationship  of  the  trip's  purpose  to  the 
employee's  offidal  duties,  the 
Department's  interest  in  the  employee's 
partidpation  in  the  activity  for  which 
travel  is  taken,  and  the  employee's 
independent  interest  in  the  activity  or 
relationship  to  the  sponsor  of  the  trip. 

(3](i)  Unless  it  raises  a  question  under 
paragraph  (b)  (1)  or  (2)  of  this  section, 
the  employee's  acceptance  of  payment 
for  non-official  travel  is  not  subjed  to 
approval  procedures  referenced  in 
paragraph  (a)  of  this  section. 

(ii)  However,  die  non-offidal  travel 
may  be  subject  to  prior  approval  as  an 
outside  activity  under  9  73.22. 

(c)  Awarda.  An  employee  may  accept 
an  award  for  a  meritorious  public 
contribution  or  achievement  fiora  a 
charitable,  religious,  professional  sodal, 
fraternal,  non-profit  educational, 
recreational,  public  service,  or  civic 
organization  if  acceptance  of  the  award 
is  compatible  with  the  other  standards 
in  this  part 

(Authority:  5  U.S.C.  4111:  S  CFR  735 J03) 
(73.22    Omsldeewptoymant  and  ether 


(a)  General.  (1)  An  employee  may  not 
engage  in  outside  employment  or  other 
outside  activity  incompatible  with  the 
full  and  proper  discharge  of  the  duties 
and  responsibilities  of  his  or  her 
Government  employment. 

(2)  Incompatible  activities  indude.  but 
are  not  limited  to- 
ll) Accq;>tance  of  a  Cee.  compensation, 
gift,  pajment  of  expenses,  or  any  odier 
thing  of  momtary  value  in 
circumstances  in  whidi  acceptance 
would — 


(A)  Restdt  fat  or  create  the  appearance 
of,  a  conflict  of  interest  or 

(B)  Otherwise  violate  the  standards  in 
this  part 

(ii)  Outside  empbyment  or  other 
outside  activity  that  tends  to  impair  the 
employee's  mental  or  physical  capadty 
to  pwform  assigned  Government  duties 
in  an  acceptable  manner  or 

(iii)  Outside  activity  that — 

(A)  Confiicts  with  the  interests  of  the 
Government  or 

(B)  Could  reasonably  be  construed  by 
the  public  to  be  official  acts  of  the 
Government 

(b)  Prior  approval.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  an  employee  who  intends  to 
engage  in  outside  employment  or  in 
other  outside  activity  shall  obtain  prior 
approval  from  his  or  her  principal  officer 
in  accordance  with  procedures  of  the 
Department. 

(2)  Prior  approval  is  not  required  if  the 
outside  activity  will  not — 

(i)  Be  performed  during  the 
employee's  regular  work  hours; 
(ii)  Aggregate  10  or  more  hours  a 

(iii)  Involve  public  writing  or 
speaking; 

(iv)  Involve  services  for  a  prdiibited 
source,  as  defined  in  §  73.20(a)(2),  or 
services  that  relate  to  any  matters 
funded  by  or  regulated  by  another 
Federal  agency;  and 

(v)  ReasonaUy  raise  questions  under 
the  standards  in  this  part 

(3)  The  principal  officer  files  in  his  or 
her  immediate  office  a  record  of  each 
approval  under  tliis  para^vph. 

(4)  The  Secretary  issues  guidelines 
giving  specific  examples  of  outside 
activities  that  are  incompatible  with 
Government  duties. 

(5)  The  requirement  of  para^aj^ 
(b)(1)  of  this  section  does  not  apply  to  a 
spedal  Government  employee. 

(c)  Disclaimer — (1)  General,  (i)  In 
engaging  in  an  outside  activity — 
indudittg  speaking,  teaching,  or 
writing — an  employee  may  not  use  his 
or  her  offidal  title  or  affiliation  with  the 
Department  except  as  provided  in 
paragraph  (c](l)(ii)  of  tills  section. 

(ii)  An  emplojree  may  mention  his  or 
her  offidal  tide  or  affiliation  with  die 
Department  to  identify  the  emfdoyee's 
background  or  experience  in  a  manner 
that  does  not  suggest  or  convey  offidal 
endorsement  of  the  activity. 

(2)  Outside  activity  related  to  official 
duties.  If  the  employee  engages  m  any 
outside  activity  related  to  his  or  her 
official  duties  or  to  programs  of  the 
Department  and  if  the  employee's  tide 
and  affiliation  are  used  or  known  by  die 
audience,  die  employee  shall  include  a 
disclaimer  stating  that — 


(i)  The  activity  was  undertaken  by  the 
emplc^ee  in  his  or  her  private  capadty: 
and 

(ii)  No  offidal  support  or  endorsement 
by  the  Department  is  intended  or  should 
be  inferred. 

(d)  Speaking,  teaching,  or  writing.  [1] 
Either  for  or  without  compensation,  the 
employee  may  not  engage  in  making 
speeches,  teaching,  or  writing  that  is 
dependent  on  information  obtained  as  a 
result  of  his  or  her  Covemment 
employment  unless — 

(i)  The  Government  has  made  the  • 
information  available  to  the  general 
public  or  will  make  it  available  on  — 

request  or 

(ii)  The  employee  receives  written 
approval  from  an  authorized 
Department  offidal  for  the  use  of  the 
information  on  the  basis  that  the  use  is 
in  the  public  Interest 

(2)  "The  prohibition  in  paragraph  (d)(1) 
of  this  section  indudes  lecturing  or 
writing  for  the  purpose  of  special 
preparation  of  a  person  or  class  of 
persons  for  an  examination  of  the  Office 
of  Personnel  Management  or  the  Board 
of  Examiners  for  the  Foreign  Service. 

(e)  Certain  Presidential  appointees. 
An  employee  who  is  a  Presidential 
appointee  covered  by  section  401(a)  of 
EO.  11222  may  not  receive 
compensation  or  anj'thing  of  monetary 
value  for  any  consultation,  lecture, 
discussion,  writing,  or  appearance  if  the 
subject  of  this  activity — 

(1)  Is  devoted  substantially  to  the 
responsibilities,  programs,  or  operations 
of  the  Department  or 

(2)  Draws  substantially  on  official 
data  or  ideas  that  have  not  become 
public  information. 

(f)  Monetary  limitations.  (1)(i)  An 
employee  may  not  accept  an  honorarium 
in  excess  of  $2,000  for  any  appearance. 
speech,  or  article. 

(ii)  The  maximum  amount  permissible 
unda  paragrapih  (0(1)(*)  of  this  section 
does  not  Include  amounts  the  employee 
may  accept  for  actual  travel  and 
subsistence  expenses  for  the  emjAayee 
and  his  or  her  spouse  or  aide. 

(iii)  Any  honorarium,  or  any  part 
thereof,  paid  by  or  on  behalf  of  the 
employee  to  a  charitable  organization  is 
deemed  not  to  be  acc^ted  for  purposes 
of  paragrapli  (f)(1)(>)  of  this  section. 

(2)(i)  An  employee  compensated  at  a 
pay  grade  of  GS-16  or  above  who 
occopies  a  full-time  PAS  position,  as 
defined  in  paragraph  (fXZ)(ti)  of  this 
section,  may  not  in  any  calendar  year 
have  outside  earned  income  attributable 
to  that  calendar  year  in  excess  of  15 
percent  of  the  employee's  salaiy. 

(ii)  As  used  to  para^aph  (fX2Xi)  of 
this  section.  TAS  position''  means  a 


r 


r»d— I  lUitolar  /  Vol.  54.  No.  1>  /  Ttt— day.  ]vamry  81.  1988  /  Rnlai  and  RegulatloM 


potitlon  that  U  requirad  to  be  flllad  by 
Prvtidentid  appointiiMnt  by  and  with 
th«  advice  and  content  of  tjfie  Sanata. 

(g)  Updates.  If  in  employe*  withea  to 
renew  approval  of  outside  employment 
or  other  outside  activity,  the  employee 
muat  file  an  annual  update  for  approval 
by  the  principal  officer  In  accordance 
with  applicable  procedures  of  the 
Department 

(Authority:  1 UAC  4411.  8  CFR  73SJ03. 
734^01) 

Subpwt  D— SpMHIc  ProMMtiona 

I  7Sl30    Crfniinai  oonMct  of  Inlef eet 
proMbWona^ 

An  employee  who  violates  any  of  the 
following  prohibitions  contained  in  the 
Federal  criminal  code  is  subject  to 
punishment  by  Hne,  imprisonment  or 
both  and  to  penalties  for  violating  the 
standards  in  this  section: 

(a)  Compensation  in  matten  affecting 
the  Government  (1)  Except  as  provided 
by  law  for  the  proper  discharge  of 
official  duties,  an  employee  may  not 
receive  or  agree  to  receive  directly  or 
indirectly  compensation  for  any  service 
rendered  or  to  be  rendered  by  the 
employee  or  another  person  in  relation 
to  any  proceeding  in  which  the 
Government  is  a  party  or  has  a  direct 
and  substantial  Interest 

(2)  As  used  in  paragraph  (aMl)  of  thia 
srction — 

'  (i)  The  word  "receive"  also  means  to 
ask.  demand,  solicit  or  seek:  and 

(ii)  The  word  "proceeding"  also  means 
application,  request  for  a  rvding  or  other 
determination,  contract  claim, 
controversy,  charge,  accusation,  arrest 
or  other  particular  matter  before  any 
department  agency,  court-martial,  or 
ofncer  or  any  dvlL  military,  or  naval 
commission. 

(Authority:  18  US.C.  108) 

(b)  CJaima  against  or  matters 
affecting  the  Government  (1)  Except  as 
provided  by  law  for  the  proper 
discharge  of  official  duties,  an  emplojree 
may  not— 

(i)  Act  as  an  agent  or  attorney  for 
prosecuting  any  claim  against  the 
United  Sutes;  or 

(li)  Act  as  an  agent  or  attorney  for 
anyone  before  any  department  agency, 
court  court-martial,  officer,  or  any  dvil, 
military,  or  naval  commission  in 
connection  with  any  proceeding  in 
which  the  United  States  is  a  party  or  has 
a  direct  and  substantial  interest 

(2)  As  used  in  paragraph  (b)(1)  of  this 
section — 

(i)  The  words  "prosecuting  any  claim" 
also  mean  receiving  eny  gratuity — or 
any  share  of  or  interest — in  a  clelm  for 
aaaiating  in  ita  proaecutioo;  and 


(ii)  The  word  "proceeding"  alao  meana 
application,  request  for  a  rviing  or  otbar 
determination,  contract  claim, 
controversy,  charge,  accusation,  airaet, 
or  other  particular  matter. 

(Authority:  18  U.aC  806) 

(c)  Special  Government  employee.  (1) 
A  special  Government  employee  is 
subject  to  the  prohibitions  in  paragraphs 
(a)  and  (b)  of  this  section  only  in 
relation  to  a  particular  matter  Involving 
a  specific  party  or  parties— 

[i]  In  which  the  employee  has  at  any 
time  participated  personally  and 
substantially  as  a  Government 
employee  or  as  a  special  Government 
employee,  through  decision,  approval 
disapproval,  recommendation,  the 
rendering  of  advice,  investigation,  or 
otherwise:  or 
(ii)  That  is  pending  in  the  Department 
(2)  Paragraph  (c)(l)(ii)  of  this  section 
does  not  apply  to  a  special  Government 
employee  who  has  served  in  the 
Department  no  more  than  eo  days  during 
the  immediately  preceding  period  of  365 
consecutive  days. 

(Authority:  18  U.S.C  203, 206) 

(d)  Permissible  activities. 
Notwithstandlns  the  prohibitions  ia 
paragraphs  (a)-{c)  of  this  section,  an 
employee  may — 

(1)  If  not  inconsistent  with  die  falthfiit 
discharge  of  the  employee's  duties,  act 
without  compensation  as  agent  or 
attorney  for  any  person  who  is  the 
subject  of  a  disciplinary,  loyalty,  or 
other  personnel  admlnlstrati(» 
proceeding — Including  an  equal 
employment  opportunity  complaint — in 
connection  with  that  proceeding: 

(2)  With  the  approval  of  the 
Government  official  responsible  for  the 
employee's  appointment  to  his  or  bar 
position,  act  with  or  without 
compensation,  as  agent  or  attorney  for 
tlw  employee's  parents,  spouse,  child,  or 
any  person  for  whom,  or  for  any  estate 
for  which,  the  employee  is  serving  aa 
guardian,  executor,  administrator, 
trustee,  or  other  personal  fiduciary, 
except  in  those  matters— 

(i)  In  which  the  employee  haa 
participated  personally  and 
substantially  at  a  Government 
employee  through  decision,  approval 
disapproval,  recommendation,  the 
rendering  of  advice,  investigation,  or 
otherwise;  or 

(ii)  That  are  the  subject  of  the 
employee's  official  responsibility. 

(3)  Give  testimony  imder  oath  or  make 
statements  required  to  be  made  under 
penalty  for  perjury  or  contempt  and 

(4)  In  the  case  of  a  special 
Government  employee,  act  as  agent  or 
attorney  for  another  person  in  the 


performance  of  work  under  a  grant  by  or 
a  contract  with,  or  for  the  benefit  of,  the 
Government  if  the  head  of  the  agency 
concerned  with  the  grant  or  contract 
certifies  in  the  Federal  Register  that  the 
national  interest  requires  this. 

(Authority:  18  U.S.C.  203.  205) 

(e)  Disqualification  of  former 
employees.  (1){1)(A)  A  former  employee 
may  not  represent  any  other  person 
before  the  Government  with  respect  to  a 
particular  matter  involving  a  specific 
party  or  parties  in  which  the  employee 
was  personally  and  substantially 
involved  in  his  or  her  Government 
service. 

(6)  The  prohibition  in  paragraph 
(e)(l)(0(A)  of  this  section  is  a  permanent 
bar  for  the  former  employee. 

(ii)(A)  A  former  employee  may  not 
represent  any  other  person  before  the 
Government  on  a  particular  matter 
involving  a  specific  party  or  parties  that 
was  actually  pending  under  the 
employee't  o^icial  area  of  responsibility 
during  the  last  year  of  that 
responsibility. 

(B)  The  prohibition  in  paragraph 
(e)(l)(ii)(A)  of  this  section  applies  for 
two  years  after  leaving  the 
responsibility  described  therein. 

(2)  Subfect  to  the  exemptions  in  18 
U.S.C  207,  a  former  senior  employee — 
for  one  year  after  leaving  the  senior 
employee  position — may  not  appear 
before  or  communicate  to  the 
Department  on  behalf  of  anyone  in  an 
attempt  to  influence  a  particular  matter 
pending  before  the  Department  or  in 
which  the  Department  has  a  direct  and 
substantial  interest 

(3)(i)  A  former  senior  employee  may 
not  assist  by  personal  presence  in 
representing  any  other  person  in 
connection  nvith  a  particular  matter— 

(A)  Involving  a  specific  party  or 
parties; 

(B)  In  which  the  United  States  has  a 
direct  or  substantial  interest:  and 

(C)  in  which  the  senior  employee    ' 
participated  personally  and 
substantially. 

(ii)  The  prohibition  in  paragraph 
(e)(3)(i)  of  this  section  applies  for  two 
years  after  leaving  the  senior  empbyee 
position. 

(4)  These  restrictions  are  further 
defined  by  regulation  (5  CFR  Part  737). 

(Authority:  18  U.8.C  207) 

(f)  Acts  affecting  a  personal  financial 
interest  (1)  An  employee  may  not 
participate  personally  and  substantially 
in  a  particular  matter  in  which — to  the 
employee's  knowledge — the  employee, 
the  employee's  spouse,  minor  child,  or 
partner,  or  a  profit  or  non-profit 
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enterprise  in  which  the  employee  is 
serving  as  an  officer,  director,  trustee, 
partner,  or  employee — or  any  person  or 
enterprise  with  which  the  employee  is 
negotiating  w  has  an  arrangement 
concerning  pro^)ective  era^oyment — 
has  a  financial  intoest 

(2)  If  a  financial  Interest  arises  from 
ownership  by  the  employee— or  other 
person  or  enterprise  referred  to  in 
paragraph  (f)(1)  of  this  section— of  stock 
in  a  widely  diversified  mutual  fund  or 
other  regulated  investment  company 
that  in  turn  owns  stock  in  anotho' 
enterprise,  that  financial  interest  is 
exempt  from  the  prohibition  in 
paragraph  (fKl)  of  this  section. 

(3)  The  Secretary  may  grant  an 
exemption  to  the  prohibition  in 
paragraph  (0(1)  of  this  section  in  other 
cases  if  the  financial  interest  is  not  so 
substantial  as  to  affect  the  integrity  of 
the  employee's  services. 

(Authority:  18  U.S.C  206) 

(g)  Supplementation  of  salary.  Except 
for  payments  made  under  the  authority 
in  5  U.S.C.  4111,  an  employee  other  than 
a  special  Government  employee  may  not 
receive  any  contribution  to  or 
supplementation  of  his  or  her  salary  for 
services  rendered  for  the  Government 

(Authority:  18  U.S.C.  208) 


{73J1 

(a)  General  prohibitions.  (1)  An 
employee  may  not  use  official  authority 
or  influence  to  interfere  with  or  affect 
the  result  of  an  election. 

(2)(i)  A  covered  employee  may  not 
take  an  active  part  in  partisan  political 
management  or  in  partisan  political 
campaigns,  except  as  provided  in 
paragraph  (d)  of  this  section. 

(ii)  For  purposes  (rf  this  section,  the 
term  "covered  employee"  includes  every 
employee — includiog  competitive  and 
excepted  service  and  Schedule  C 
employees — except  an  employee  who — 

(A)  Is  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  die 
Senate;  and 

(B)  Determines  policies  to  be  pursued 
by  the  United  States  in  the  nationwride 
adminlstratkm  of  Fedo'al  laws. 

(iii)  A  special  Government  employee 
is  subject  to  the  restriction  in  paragraph 
(a)(2)(i)  of  this  section  only  when  the 
employee  is  in  active  duty  status  and  for 
the  entire  24  hours  of  any  day  when  in 
that  status. 

(3)  The  penalties  for  violation  of  this 
section  include  suspension  without  pay 
for  a  minimum  of  30  days  and  removal. 

(b)  Prohibited  activities.  Types  «rf 
activities  prohibited  by  paragraph 
(a)(2Ki)  of  this  section  include,  but  are 
not  restricted  to,  the  following 


(iMi)  Being  a  candidate  or 
campaigning  for  or  against  a  candidate 
in  a  partuan  election. 

(ii)  As  used  in  this  section,  "partisan 
election"  means  an  election  for  public 
office  in  whicfa  any  candidate  is  running 
as  a  representative  of  a  political  party 
whose  candidate  for  President  of  die 
United  States  received  electoral  votes  in 
the  last  Presidential  election. 

(2)  Making  a  campaign  speech  or 
engaging  in  a  campaign  activity  in  a 
partisan  election. 

(3)  Collecting  contributions  for  a 
political  party  or  candidate  or  selling 
tickets  ^o  political  fund-raising 
functions. 

(4)  Holding  office  in  political  clubs. 

(c)  Permissible  activities.  Types  of 
activities  not  prohibited  by  paragraph 
(a)(2)(i)  of  this  section  include,  but  are 
not  restricted  to,  the  following: 

(1)  Registering  and  voting — ^incliuiing 
voting  in  a  party  primary  or  caucus — 
and  signing  nominating  petitions. 

(2)  Expressing  opinions  about 
candidates  and  issues. 

(3)  Attending  political  rallies  and 
meetings  ov'political  fund-raising 
functions. 

(4)  Contributing  money  to  political 
organizations. 

(5)  Participating  in  t)ie  nonpartisan 
activities  ot  a  civic  commimity,  social 
labor,  or  professional  organization,  or  of 
a  similar  organization. 

(6)  Being  a  member  of  a  political  party 
or  other  political  (Hganization. 

(7)  Taking  an  active  part  as  a 
candidate  or  in  support  of  a  candidate  in 
a  nonpartisan  election. 

(d)  Partial  exemption  in  designated 
communities.  An  employee  living  in  a 
community  designated  by  OPM  may 
participate — as,  or  on  behalf  fA,  an 
independent  candidate — in  political 
management  and  political  campaigns  in 
a  partisan  election  involving  that 
community,  so  long  as  that  participation 
does  not  result  in  neglect  of  or 
interference  widi  the  performance  of  the 
employee's  duties  ot  create  a  conflict  or 
apparent  conflict  of  intereste. 

(Authority:  5  U.&C.  Chapter  73: 5  CFR  Part 
733) 

§73.32   Conduct  relatsd  to  dniga. 

(a)  An  employee  may  not  use  an 
illegal  drug  or  participate  in  illegal  drug 
activities. 

(b)(1)  As  used  in  this  section,  tiie  term 
"illegal  drug"  means  a  controlled 
substance — 

(i)  Defined  by  21  U.S.C  802(6)  and 
incloded  in  Schedule  I  or  II  of  21  U.S.C. 
Chapter  13,  Subdiapter  I  Part  B:  and 
~tu)  The  possession  of  whidi  is 
unlawful  under  chapter  13  of  title  21. 


(2)  The  tenn  does  not  include  a 
controlled  substance  used — 

(i)  AcoHding  to  a  valid  prescription; 
or 

(ii)  For  anotiier  purpose  authorized  by 
law. 

(c)  As  used  in  this  section,  the  term 
"illegal  drug  activity"  includes,  but  is 
not  Umited  to,  possession,  distribution, 
or  sale  of  an  illegal  drug. 

(Authority:  E.0. 12564) 

§73^    Use  of  Government  property. 

(a)(1)  An  employee  may  not  directly 
or  indirectiy  use,  or  allow  the  use  of. 
Government  property  of  any  kind — 
including  property  leased  to  the 
Govenunent — for  other  than  an 
officially  approved  activity. 

(2)  Hie  employee  shall  follow 
departmental  directives  prohibiting  the 
unauthorized  use  of  Government 
property  for  personal  purposes. 

(b)  The  employee  shall  protect  and 
conserve  Government  property, 
including  equipment  supplies,  and  other 
property  entrusted  or  issued  to  die 
employee. 

(c)  As  used  in  this  section,  property 
includes,  but  is  not  restricted  to, 
telephones,  office  supplies,  copying 
machines  and  other  office  equipment 
official  identification  and  credit  cards, 
official  stationery  and  raivelopes, 
secretarial  support  and  vehicles. 

(Authority:  5  CFR  735.205) 

S73^    Gamblng.betllnQ.andlott8rtsa. 

(a)  While  on  Govnnment-owned  or 
Government-leased  property  or  while  on 
duty  fbr  the  Government  an  employee 
may  not  participate  in  any  gambling 
activity. 

(b)  As  used  in  paragr^h  (a)  of  this 
section,  gambling  activity  includes,  but 
is  not  restricted  to,  operating  a  gambling 
device,  conducting  a  lotiery  or  pool 
participating  in  a  game  for  money  or 
property,  and  selling  or  purchasing  a 
numbers  slip  or  ticket 

(Authority:  5  CFR  735.208) 

{73.35    Msuseofinfomnboa 

(a)  For  the  purpose  of  furthering  a 
private  interest  an  employee  may  not 
use  or  allow  the  use  of  official 
information  that  die  employee  has 
obtained  through  or  in  connection  with 
his  or  her  Government  employment 
unless  the  Govenunent  has  made  the 
information  available  to  the  general 
public  or  will  make  it  available  on 
request 

(b)  Subject  to  5  CFR  1250.3  (protecting 
particular  "whistleblovring"  activities) 
and  5  U.S.C.  7Z11,  the  employee  shall 
comply  with  the  Department's 
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MtablislMd  prooeduTM  governing  the 
rele«M  of  offlciel  Information  to  the 
preM.  the  Congres*.  or  the  public 
including  referral  of  requests  for 
documents  or  other  materials  to  the 
Department's  Freedom  of  Information 
Act  OfRcer  under  34  CFR  Part  5. 
(Authority:  S  CFR  735^06) 

iraja    Inilsbteiiiises. 

(a)(1)  An  employee's  indebtedness  is 
primarily  a  matter  of  the  employee's 
own  concern. 

(2)  The  Secretary  does  not  determine 
the  validity  or  amount  of  an  employee's 
contested  debts  or  act  as  a  collection 
agent  for  those  debts. 

(b)  In  the  absence  of  good  reason,  an 
employee  is  responsible,  in  a  proper  and 
timely  maimer,  for — 

(1)  Honoring  debts  acknowledged  by 
him  or  her  to  be  valid  or  reduced  to 
judgment  by  a  court;  and 

(2)  Making  and  adhering  to 
satisfactory  arrangements  for  the 
settlement  of  those  debts. 

(c)  An  employee  shall  meet  his  or  her 
responsibilities  for  paying  Federal, 
State,  and  local  taxes  and  debts. 

(Authority:  S  CFR  735.207) 
17947 


An  employee  shall  comply  with  each 
statute  that  relates  to  conduct  as  an 
employee,  including  prohibitions  against 
the  following  activities:  (a)  Mbery. 
graft  and  conflict  of  interest  (18  U.S.C 
chapter  11). 

(b)  Lobbying  with  appropriated  funds 
(iaU.&Cl013). 

(c)  Dialoyalty  and  striking  (5  U.S.C 
7311  and  18  U.S.C  1916). 

(d)  The  disclosure  of— 

(1)  Classifled  information  (18  US.C 
798  and  80  U.&C  783):  and 

(2)  Confidential  information  (18  U.&C 
1906). 

(e)  The  habitual  use  of  intoxicating 
beverages  to  excess  (5  U.S.C  7362). 

(t)  Tba  misuse  of  a  Government 
vehicle  (31  US.C.  1349). 

(g)  The  misuse  of  penalty  mail  or  the 
frankiiw  privilMe  (18  U.S.C  1719). 

(h)  The  use  of  deceit  in  an 
examination  or  personnel  action  ia 
connection  with  Government 
employment  (18  US.C  1917). 

(i)  Fraud  or  falaa  statements  in  a 
Govamment  matter  (18  U.S.C  1001- 
1080). 

(J)  Mutilating  or  destroying  a  public 
record  (18  VAC  2071). 

(k)  Counterfeiting  or  forging 
transportation  requesto  (18  VAC  808). 

(IMl)  Bmbeixlement  of  Government 
money  or  property  (18  VA.C  841): 

(2)  Pailinf  to  acoount  for  public  money 
(18UA.C643):aiid 


(3)  Embezzlement  of  another  person's 
money  or  property  in  the  possession  of 
an  employee  by  reason  of  his  or  her 
employment  (18  U.S.C  864). 

(m)  Unauthoriied  use  of  documents 
relating  to  claims  by  or  against  the 
Government  (18  U.S.C  285). 

(n)  Proscribed  political  activities 
(Subchapter  III  of  Chapter  73, 6  U.S.C 
and  18  U.S.C.  602. 603,  and  607). 

(o)  Acting  as  the  agent  of  a  foreign 
principal  under  the  Foreign  Agents 
Registration  Act  (16  U.S.C  219). 

(p)  Engaging  in  riots  and  civil 
disorders  (5  U.S.C.  7313). 

(q)  Arbitrarily  or  capriciously 
withholding  information  requested 
under  the  Freedom  of  Information  Act  (5 
U.S.C  562(a)(4)(F)). 

(r)  Willfully  violating  the  Privacy  Act 
ofl974(5U.S.C.652a(i)). 

(s)  Discrimination  on  the  basis  of  race, 
color,  national  origin,  sex,  religion,  age, 
or  handicapping  condition  (42  U.S.C 
2000d-2000d-4: 42  U.S.C  6101:  20  U.S.C 
1661;  29  U.S.C.  791. 793.  794;  42  U.S.C 
2000e). 

(Authority:  5  CFR  735.104.  735.300) 

ouDpan  c  ■  voniwanmi  naponng 
RaQulfafiianta^*dnployinant  and 


1 73.40    ConfMentiel  reporlinQof 


(a)(1)  Except  as  provided  in 
paragraphs  (e).  (h).  and  (k)  of  this 
section,  not  later  than  30  days  after 
entering  duty  in  a  position  described  in 
paragraph  (a)(2)  of  this  section,  an 
employee  shall  submit  in  a  sealed 
envelope  to  the  appropriate  principal 
officer  a  report — 

(i)  On  a  form  made  available  by  the 
Department:  and 

(U)  Containing  the  hiformation 
spedflad  in  this  section. 

(2)  As  determined  by  the  principal 
offiosr  of  die  principal  operating 
component  in  which  die  position  is 
located,  positions  that  are  subject  to 
reporting  under  this  section  include  a 
position  classified  as  GS-13  or  above— 
or  at  a  comparable  pay  level  under  other 
authority — 

(i)  lliat  requires  the  incumbent  to 
axerdse  fudpnent  in  making  a 
Government  decision  or  in  taking 
Government  action  with  regard  to— 

(A)  Procurement  activities: 

(B)  Administnlng  or  monitoring  grants 
or  subsidies: 

(C)  Regulating  or  auditing  private  or 
other  non-Federal  enterprise:  or 

(D)  Other  activities  if  die  decision  or 
action  has  an  economic  impact  on  the 
interest  of  any  person  outside  the 
Government:  or 


(ii)  That  presents  possible  conflict-of- 
interest  problems. 

(b)  The  report  shall  include— 

(1)  A  list  of  the  names  of  all 
corporations,  companies,  firms,  or  other 
business  enterprises,  partnerships, 
nonprofit  organizations,  and  educational 
or  other  institutions  with  or  in  which  the 
employee,  spouse,  minor  child,  or  other 
member  of  the  employee's  immediate 
household  has — 

(i)  Any  connection  as  an  employee, 
officer,  owner,  director,  member,  trustee, 
partner,  adviser,  or  consultant; 

(ii)  Any  continuing  financial  interest, 
through  a  pension  or  retirement  plan, 
shared  income,  or  other  arrangement  a» 
a  result  of  any  current  or  prior 
employment  or  business  or  professional 
association:  or 

(iii)  (A)  Any  financial  Interest— except 
for  those  financial  interests  exempted 
elsewhere  in  this  part — through  the 
ownership  of  stocJc  stock  options, 
bonds,  securities,  or  other  arrangements 
including  trusts. 

(B)  The  employee  need  not  report 
shares  in  savings  and  loan  associations 
that  ara  in  the  nature  of  savings 
deposits: 

(2)  A  list  of  the  names  of  the  creditors 
of  the  employee,  spouse,  minor  child,  or 
other  member  of  the  employee's 
immediate  household,  other  than  those 
creditors  to  whom  they  may  be  indebted 
by  reason  of  a  mortgage  on  property 
which  they  occupy  as  a  personal 
residence  or  to  whom  they  may  be 
indebted  for  current  and  ordinary 
household  and  living  expenses  such  as 
those  incurred  for  household 
furnishings,  an  automobile,  education,  or 
vacations:  and 

(3)  A  list  of  the  employee's  interests 
and  those  of  the  employee's  spouse, 
minor  child,  or  other  member  of  the 
employee's  immediate  household  in  real 
property  or  rights  in  lands,  other  than 
prt^MTty  that  he  or  she  occupies  as  a 
personal  residence. 

(c)  By  such  date  as  the  Secratary 
prescribes,  the  employee  shall  annually        < 
file  a  new  report  meeting  the 
requirementa  of  paragraph  (b)  of  this 
section  with  information  current  thiou^ 
June  30  of  that  year. 

(d)  If  the  employee  does  not  know,  but 
another  person  does  know,  any 
infwmation  required  to  be  included  on  a 
statement  of  employment  and  financial 
interests  or  supplementary  statement, 
inchxUng  holdings  placed  in  trust,  the 
employee  shall  request  the  other  person 
to  submit  the  information  on  the 
employee's  behalf. 

(e)(1)  Paragraph  (a)  of  this  section 
does  not  requira  an  employee  to  submit 
any  information  relatiof  to  a  connection 


w^th,  or  interest  in,  a  professional 
society  or  a  charitable,  religious,  social, 
fraternal,  recreational,  public  service, 
civic,  or  political  organb»tion  or  a 
similar  organization  not  conducted  as  a 
business  enterprise. 

(2)  For  the  purpose  of  this  section,  the 
term  "business  enterprise"  includes  an 
educational  or  other  institution  doing 
researdi  and  development  or  related 
work  involving  a  grant  of  money  bom  or 
contract  with  the  GovemmenL 

(f)  The  principal  officer  of  the 
principal  operating  component  in  which 
the  employee  woiks — 

(l)(i)  Maintains  each  statement  of 
employment  and  financial  interests  in 
confidence  according  to  the  filing, 
recording,  notification,  and  other 
requirements  of  the  Privacy  Act  of  1974 
(Pub.  L  93-579); 

(ii)  Reviews  each  report  and 
coordinates  resolution  of  any  conflict  of 
interest  or  appearance  of  conflict  of 
interest;  and 

(iii)  May  seek  the  advice  and  guidance 
oftheDAEO. 

(2)  The  principal  officer  and  the 
DAEO  do  not  disclose  information  fi>om 
a  statement  except  as  the  Office  of 
Government  Ethics  or  the  DAEO  may 
determine  for  good  cause  shown. 

(g)  The  employee's  submission  of  a 
statement  of  employment  and  financial 
interests  and  supplementary  statements 

(1)  In  addition  ta  and  not  in 
substitution  for,  or  in  derogation  of.  any 
similar  requirement  imposed  by  law, 
order,  or  regulation;  and 

(2)  Does  not  permit  anyone  to 
participate  in  a  matter  if  participation  is 
prohibited  by  law,  order,  or  regulation. 

(h)  This  section  does  not  apply  to 
special  Government  employees,  who  are 
subject  to  the  provisions  of  §  73.41. 

(i)  The  Counselor  may  exclude  from 
the  reporting  requirement  an  employee 
in  a  position  that  meets  the  criteria  in 
paragraph  (a)  of  this  section  if— 

(1)  The  employee  submits  a  written 
request  foi'  exclusion  to  the  Counselor 
through  the  principal  officer  and 

(2)  The  Counselor  determines  that — 
(i)  The  duties  of  the  position  make  it 

unlikely  that  the  employee  would  be 
involved  in  a  conflict-of-interest 
situation;  or 

(ii)  A  statement  of  employment  and 
financial  interests  is  unnecessary 
because  of — 

(A)  The  degree  of  supervision  and 
review  over  the  incumbent;  or 

(B)  The  inconsequential  effect  of  any 
potential  conflict-of-interest  on  the 
integrity  of  the  Government  given  die 
employee's  level  of  responsibility. 

{JifUan  employee  believes  that  his  or 
hef  ^sHion  has  been  improperly 


included  under  paragraph  (a)  of  this 
section,  the  enqiloyee  may  file  a 
grievance  under  the  Department's 
grievance  procedure. 

(k)  An  employee  who  is  required  to 
EUe  a  Public  Financial  Disclosure  Report 
under  Title  n  of  die  Ethics  in 
Government  Act  is  not  required  to  file  a 
report  under  this  section. 

(Authority:  5  U.S.C  App.  4,  E.0. 12565) 
§  7SL4i    ConlMenlial  rapoinnQ  of 


(a)  At  the  time  of  entering 
Government  employment  a  special 
Government  employee  shall  submit  in  a 
sealed  envelope  to  the  appropriate 
principal  officer  on  a  form  supplied  by 
the  Department  a  statement  of 
employment  and  financial  interests  that 
discloses — 

(1)  All  current  Government 
employment: 

(2)  The  names  of  all  corporations, 
companies,  firms,  or  other  business 
enterprises,  research  organizations,  and 
educational  or  other  institutions  in  or  for 
which  he  or  she  is  an  en^iloyee,  officer, 
member,  owner,  trustee,  director, 
adviser,  or  consultant  with  or  without 
compensation: 

(3)  The  names  of  aU  corporations  in 
which  he  or  she  holds  stocks  or  bonds; 
and 

(4)  Hie  names  of  all  partnerships  in 
which  he  or  she  is  engaged. 

(b)  By  such  date  as  the  Secretary 
prescribes,  the  special  Government 
employee  shall  annually  file  a  new 
report  meeting  the  requirements  of 
paragraph  (a)  of  this  section  with 
information  current  through  June  30  of 
that  year. 

(Authority:  5  U.S.a  App.  4.  E.0. 12565) 
(73.42   RevlewinQ  statements  of  financial 


(a)  The  principal  officer  reviews  the 
statements  of  employees  in  his  or  her 
principal  operating  component  required 
by  §S  73.40  and  73.41  to  determine 
whether  there  is  a  conflict  or 
appearance  of  conflict  between  the 
interests  of  each  employee  and  the 
performance  of  the  en^iloyee's  service 
for  the  Government 

(b)  If  the  possibility  of  a  conflict  or 
appearance  of  conflict  exists,  the 
principal  officer  provides  the  employee 
with  an  opportunity  to  explain  the 
conflict  or  appearance  of  conflict 

(c)  If  remectial  action  is  indicated,  the 
principal  officer  consults  with  die 
Counselor  and  an  appropriate 
management  official  of  die  Department 

(d)  The  principal  officer  directs 
whatever  appropriate  remedial  action 


he  or  she  deems  necessary  (see  f  73.5) 
after — 

(1)  The  review  referred  to  in 
paragraph  (a)  of  this  section; 

(2)  Consideration  of  the  employee's 
explanation;  and 

(3)  Any  investigation  the  principal 
officer  considers  appropriate. 

(Authority:  5  U.S.C  App.  4,  E.0. 12S6S) 

Subpart  r    i^ost  Cmployiwant 
Conflictaof  Inlaraat 


{7S.50 

employiiieiit  oomects  of 

(a)  Transmittal  of  allegations.  (1)  An 
employee  who  initiates  or  receives  an 
allegation  that  a  former  employee  has 
violated  18  U.S.C  207  (a),  (b),  or  (c)  or 
any  regulations  of  the  Office  of 
Government  Ethics  or  the  Department 
implementing  tiiese  statutory  provisions 
shall  submit  the  allegation  and  any 
supporting  evidence  to  the  Counselor. 

(2)  If  the  former  employee  was  a 
member  of  the  Counselor's  office,  the 
Secretary  designates  another  employee, 
not  coimected  with  the  Counselor's 
office,  to  perform  the  functions  of  the 
Counselor  under  this  subpart 

(b)  Privacy.  Until  the  Counselor 
determines  diere  is  sufficient  cause  to 
initiate  an  administrative  disciplinary 
proceeding,  the  Counselor  safeguards 
the  allegation  and  evidence  in  order  to 
protect  the  privacy  of  the  former 
employee. 

(c)  Involvement  of  Department  of 
Justice  and  Office  ofGovenunent 
Ethics.  (1)  If  the  information  concerning 
a  possible  violation  does  not  appear  to 
be  frivolous,  the  Counselor 
expeditiously  provides  all  relevant 
evidence,  any  appropriate  comments, 
and  copies  of  applicable  agency 
regulations  to  the  Director,  Office  of 
Government  Ethics,  and  to  the  Criminal 
Division.  Department  of  Justice. 

(2)  Unless  the  Department  of  Justice 
informs  the  Counselor  that  it  does  not 
intend  to  initiate  criminal  prosecution, 
the  Counselor  coordinates  any 
investigation  or  administrative  action 
with  the  Department  of  Justice  in  order 
to  avoid  prejudicing  criminal 
proceedings. 

(d)  butiation  of  disciplinary 
proceedings.  If  the  Counselor 
determines  after  appropriate  review  that 
there  is  reasonable  cause  to  believe  that 
the  former  employee  has  committed  a 
violation,  the  Counselor  may — 

(ij  Initiate,  an  administrative 
discipliiury  proceeding:  and 

(2)  Designate  an  individual  to 
represent  the  Department  in  the 
proceeding. 
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(e)  Notice.  (1)  The  Counselor  or  an 
individual  designated  under  paragraph 
(d)(2)  of  this  section  provides  the  fanner 
employee  with  written  notice  of  the 
Department's  intention  to  institute  a 
proceeding  and  of  the  former  employee's 
opportunity  for  a  hearing. 

(2)  The  notice  Includes  the  following: 

(i)  A  statement  of  allegations,  and  the 
basis  for  the  allegations,  in  sufficient 
detail  to  enable  the  former  employee  to 
prepare  an  adequate  defense. 

(ii)  Notification  of  the  former 
employee's  right  to  a  hearing  and  to 
submit  an  answer  within  90  days  of 
receipt  of  the  notice. 

(iii)  An  explanation  of  the  method  by 
which  a  hearing  may  be  requested. 

(iv)  A  notification  that  if  the  former 
employee  fails  to  submit  an  answer 
within  30  days  of  receipt  of  the  notice, 
the  presiding  ofTicial  may  render  a 
decision  by  default  against  the  former 
employee. 

(l)  Hearing.  The  former  employee  may 
obtain  a  hearing  by  submitting  a  written 
request  to  the  Counselor  wdthin  X  day* 
of  receipt  of  the  notice. 

(g)  Examiner.  The  Secretary 
designates  as  the  presiding  official  at 
the  proceedings  a  hearing  examiner' 
who— 

(1)  Is  Impartial; 

(2)  Did  not  participate  in  the  decision 
to  initiate  the  proceedings;  and 

(3)  Is  authorized  by  the  Secretary  to 
make  an  initial  decision. 

(h)  Time.  Date,  and  Place.  (1)  The 
hearing  examiner  conducts  the  hearing 
at  a  reasonable  time,  date,  and  place. 

(2)  In  setting  the  date,  the  hearing 
examiner  considers  the  former 
employee's  need  for — 

(i)  Adequate  time  to  properly  prepare 
a  defense;  and 

(ii)  An  expeditious  resolution  of 
allegations  that  may  be  damaging  to  tha 
former  employee's  reputaUon. 

(i)  Hearing  rights.  'The  hearing 
includes,  as  a  minimum,  the  right  of  each 
party  to — 

(1)  Represent  himself  or  herself  or  be 
represented  by  counsel: 

(2)  introduce  and  examine  witnesses 
and  submit  physical  evidence: 

(3)  Confront  and  cross-examine 
adverse  witnesses: 


lai  ai 

Inei^ 


(4)  Present  oral  argument;  and 

(5)  On  request,  have  a  transcript  or 
recording  of  the  proceedings. 

(J)  Burden  of  Proof.  The  Department 
has  the  burden  of  proof  and  mtist 
establish  substantial  evidence  of  a 
violation. 

(k)  Deciaion.  The  hearing  examinei^— 

(1)  Makes  a  decision  based 
exclusively  on  the  record  of  tha 
proceedings;  and 

(2)  Discloses  all  findings  of  fact  and 
conclusions  of  law  relevant  to  the 
decision. 

(1)  Appeal  within  the  DeptirtmenL  (1) 
Within  90  days  of  the  date  of  the  hearing 
examiner's  decision,  either  party  may 
appeal  the  decision  to  the  Secretary. 

(2)  The  Secretary  makes  a  decision  on 
the  appeal  based  solely  on  the  record  of 
the  proceedings  or  on  those  portions  of 
the  record  agreed  to  by  the  parties  to 
limit  the  issues. 

(3)  If  the  Secretary  modifies  or 
reverses  the  hearing  examiner's 
decision,  the  Secretary  specifies  the 
findings  of  fact  and  conclusions  of  law 
that  are  different  from  those  of  the 
hearing  examiner. 

(m)  Administrative  Sanctions.  (1)  The 
Secretary  may  take  administrative 
sanctions  if — 

(i)  The  former  employee  fails  to 
answer  or  request  a  hearing  after  receipt 
of  adequate  notice;  or 

(ii)  The  hearing  examiner  or  tfie 
Secretary  has  made  a  final 
administrative  determination  that  tha 
former  employee  had  violated  18  U.S.C. 
207  (a),  (b),  or  (c)  or  regulations  of  the 
Office  of  Government  Ethics  or  the 
Department  under  these  statutory 
provisions. 

(2)  If  the  former  employee  does  not 
file  an  answer  within  30  days  of  receipt 
of  the  notice,  the  Counselor  may  render 
a  decision  by  default  against  the  former 
employee. 

(3)  The  Secretary  may — 

(i)  Prohibit  the  former  Government 
employee  from  appearing  before  or 
communicating  with  the  Department  on 
behalf  of  any  other  person  for  a  period 
that  does  not  exceed  five  years;  or  ^ 

(ii)  Take  other  appropriate 
disciplinary  action. 


(n)  Judicial  Review.  If  the 
Department's  administrative  decision 
finds  that  the  former  employee 
participated  in  a  violation  of  IB  U.S.C 
207  (a),  (b),  or  (c)  or  regulations  of  the 
Office  of  Government  Ethics  or  the 
Department  issued  under  these  statutory 
provisions,  the  former  employee  may 
seek  judicial  review  of  the 
administrative  decision. 

(Authority:  18  U.&C  807) 

Appendix— Coda  of  Ethics  for 
Covamment  Service 

Any  persoB  in  CoverameBt  service  should: 

Put  loyalty  to  tite  highest  moral  prindples 
and  lo  country  atwve  loyalty  to  persons, 
party,  or  Covemment  department. 

Uphold  tlie  Constitution,  laws,  and 
regulations  of  the  United  States  and  all 
governments  therein  and  never  be  a  party  to 
their  evasion. 

Give  a  full  day's  labor  for  a  full  day's  pay; 
giving  to  the  performance  of  his  duties  his 
earnest  effort  and  best  thought. 

Seek  to  find  and  employ  more  effldeBt  and 
economical  ways  of  getting  tasks 
sccompli8l>ed. 

Never  discriminate  nnfairty  by  tlie 
dispensing  of  special  favors  or  privileges  to 
anyone,  whether  for  remuneration  or  not:  and 
never  accept,  for  himaelf  or  his  famly.  favofs 
or  beDcfits  under  circumatanccs  that  might  be 
construed  by  reasonable  persoas  as 
influencing  tlte  performance  of  his 
governmental  duties. 

Malie  no  private  promises  of  any  kind 
binding  upon  the  duties  of  office,  since  a 
Covemment  employee  has  no  private  word 
which  can  be  binding  on  public  duty. 

Engage  in  no  business  with  the 
Covemment,  either  directly  or  indirectly,  that 
is  inconsistent  with  the  conscientioas 
performance  of  his  govemmental  duties. 

Never  use  any  infonnatioa  coeaiag  to  hiai 
confidentiaUy  in  the  performance  of 
govemmental  duties  as  a  means  for  making 
pnvale  profit. 

Expose  corruption  wherever  discovered. 

Uphold  these  principles,  ever  cooscious 
that  public  office  is  a  public  trust 
(1  his  Code  of  Ethics  was  agreed  to  by  the 
House  of  Representatives  and  the  Senate  as 
iiuuse  Concurrent  Resolution  175  in  the 
Second  Session  of  the  05lh  Congress.  The 
Code  applies  to  all  Covemment  employees.) 
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46  cm  Parts  363  and  361 
(PNWA  Deefeat  Ne^  IIC-«-141 
lUN  tlM-ACIt 
Coiwnafeial  Pii^ai's  Uoanaa 


:  Ptderal  Highway 
Administration  (FHWA).  DOT. 

ACnoH:  Notice  of  proposed  rulemaking: 
requeet  for  comments. 


;  The  FHWA  is  proposing  to 
amend  Parts  383  and  391  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  sddress  certsin  questions 
that  wen  posed  in  the  final  rule  [Docket 
MC-125;  Notice  No.  87-06]  published  in 
the  Paderal  Register  on  |une  1. 1967. 
Speciflcally,  in  this  document,  the 
FHWA  proposes  to  define  "excessive 
speeding."  "reckless  driving"  end  "other 
serious  traffic  violations."  and  propoees 
to  clarify  certain  other  issues  pertaining 
to  the  disqualification  of  commercial 
motor  vehicle  (C34V)  drivers. 
OAVK  Written  comments  must  be 
received  on  or  befora  April  3, 1980. 

AOOMM:  All  written  comments  must  be 
signed,  refer  to  the  docket  number  that 
sppears  at  the  top  of  this  document,  and 
be  submitted  to  Room  4232.  HCC-ia  400 
Seventh  Street  SW..  Weshington.  DC 
20800.  All  comments  received  will  be 
avsilable  for  examlnatlaa  at  the  above 
address  from  8:30  a.m.  to  3:30  p.m..  BT. 
Monday  tiirough  Friday,  except  legal 
holidays. 

POR  yUWTIiaW  WlfOMMATIOM  COWiaCT. 
Ms.  fill  L  Hochman.  Chief.  Standards 
Review  Division.  Office  of  Motor  Carrier 
Standards.  (202)  306-4001.  or  Mr. 
Thomas  P.  Holian.  Office  of  the  Chief 
Counsel.  (202)  366-0634.  Federal 
Highway  Administration,  400  Seventh 
Street.  SW.,  Washington.  DC  2060a 
Office  hours  are  from  7:4S  a.m.  to  4:15 
p.m.  ET.  Monday  through  Friday,  except 
legal  holidays. 

ARV 


Oackgrouod 

On  October  27. 1966.  the  Commercial 
Motor  Vehicle  Safety  Act  of  1900,  Title 
XII  of  Pub.  L  90-570.  (the  Ad)  was 
signed  Into  law  by  the  President  As  a 
first  step  in  implementing  the 
requirements  of  the  Act  a  final  rule  and 
request  for  comments  on  "Commercial 
Driver  Licensing  Standards; 
Requirements  snd  Penaltlee"  WM 
published  in  the  Federal  Ragfeler  OQ 
June  1. 1907.  implementing  certain 


proviitoaa  of  Ike  Act  required  to  be 
eftsctive  oo  July  1. 1987. 

The  FHWA  received  a  total  of  300 
comments  in  response  to  the  Jene  1, 1067 
request  for  comments  (Docket  140-128. 
Notice  Number  87-08).  which  Included: 

171  from  farmers  and  rslatives  of  I 

31  from  agricultural  finns  and  fs 
orfsnlsations: 

IS  from  State  agendea: 

11  from  private  Industry  and  trade 
asaodationa  (4  of  which  represented  awtor 
carriers  of  either  property  or  paaaaofRsk 

•    from  individual  trwk  dnvera: 

4    from  public  interest  group*: 

4    from  motor  carrier*  of  properly: 

4  from  Federal  agencie*  and/or  I 
advisory  committees: 

5  from  labor  unions: 

1  from  owner-operator  driver  i 

2  from  truck  renting  and  lei 
2    from  safety /reg«tUtory  « 

consultants; 
2    from  the  insurance  indaatry: 
1    fcoB  a  foreign  fovwnmaat 
1    torn  a  cburoh  organixatioas 
1    from  en  individual  bus  driver 
1    from  a  member  of  the  U.&  Hoaae  of 

Representatives:  and 
1    from  a  city  transit  sgency. 


It  should  be  noted  that  then ' 
organiiations  who  submitted  multiple 
responses.  Each  of  these  five 
organixatioas  had  more  than  one 
rapresentative  or  official  submit  their 
own  individual  comments:  hence  the 
above  listing  totals  only  255  rather  than 
280.  Also,  a  ma^or  portion  of  the 
oommenlen  requested  exemptiooe  froos 
the  Commercial  Driver's  Ucenee  (CDL) 
requirements  instead  of  addreaaing  the 
qoeetiooe  which  were  posed. 

Although  the  final  rule  requested 
comments  on  a  number  of  issues,  this 
notice  would  amend  40  CFR  Parts  381 
Commercial  Driver  Licensing  Standards; 
Requirements  and  Penalties,  and  301. 
Qaaliflcations  of  Driver*,  to  clarify  the 
dafinitioQS  of  excessive  speeding 
reckless  driving  and  other  serious  traffic 
violations  found  in  i  383-5,  Dermitiona. 
It  would  amena  |  383.31  to  clarify 
certain  notification  requirements, 
especially  how  such  requirements  woald 
apply  to  casual,  intermittent  or 
occasional  driven.  Section  383^31. 
Disqualification  of  Driven,  would  be 
modified  to  allow  reduction  of  lifetime 
diaqualification  under  certain 
circumstances.  Finally,  a  conformiag 
amendment  is  proposed  for  |  391.13. 
Disqualification  of  Driven.  No  rhangee 
era  proposed  for  those  sections  of  46 
CFR  Part  383  that  define  the  grass 
vehicle  weight  rating  (CVWR)  at  whkk 
a  vehicle  would  be  s  CMV.  that  requfce 
notification  of  previous  employnaat. 
that  state  the  applicability  of  Bvt  300  as 
It  ralates  to  driven  of  vehicles  ^ 
cany  haiardous  awt«iala.  or  llHt 


address  driven  who  era  domiciled  in 
foreign  countries. 

Each  of  these  proposals  is  discussed 
in  the  following  sections  along  with  the 
native  of  the  responses  to  the  various 
questions  that  were  asked  in  the  docket 
end  the  FHWA's  proposed  rulemaking 
action  for  each  of  the  issues. 

Some  of  the  regulatory  changes 
included  in  this  Notice  of  Proposed 
Ridemaking  (NPRM)  were  addressed  in 
a  separate  Rnal  rulemaking,  Blood 
Alcohol  Concentration  Level  for 
Commercial  Motor  Vehicle  Drivers, 
published  on  October  4. 1988t53  FR 
30044).  The  proposed  changes  of  this 
NFRM  follow  the  changes  made  in  that 
Anal  rale.  Both  changes  are  included  in 
the  appropriate  places  in  the  proposed 
regulatory  text  in  order  to  make  it 
eesier  to  follow  the  changes  proposed  in 
this  notice  as  well  as  the  regulatory 
changes  of  the  Blood  Alcohol 
Concentration  final  rule. 

Duaistion  ofn»pon»e»  to  the  quettions 

Background 

Question  Area  1.  Driven  Domiciled  in 
Contiguous  Foreign  Countries: 

The  FHWA  is  reviewing  the  licensing 
standards  of  foreign  furisdictions  to 
determine  if  they  are  consistent  with 
United  States'  standards.  If  their 
standards  are  not  consistent  section 
12000(a)(12)  of  the  Act  would  allow 
States  to  issue  commercial  driven' 
licenees  to  foreign  motor  vehicle  driven 
who  era  not  domiciled  in  a  State. 
Canadian  licensing  standards  were 
determined  to  be  consistent  with  United 
States  standards  so  that  a  Canadian 
dassifled  license  will  be  accepted. 
Effective  July  1. 1987,  and  until  the 
FHWA  review  is  completed,  a  Mexican 
commercial  driver's  license  is  sccepted 
as  a  single  commercial  vehicle  driver's 
license  within  the  meaning  of  the  Act 

To  assist  in  the  review  of  the  ways  in 
which  foreign  jurisdictions  test  and 
Hcense  CMV  driven  and  the  methods  by 
which  the  FHWA  can  include  foreign 
CMV  driven  in  the  CDL  program,  the 
FHWA  requested  comments  to  the 
following  questions: 

Quegtjon  1(a).  How  do  Canadian  and 
Mexican  licensing  standards  compare  to 
United  Statea'  standards? 

The  overwhelming  majority  of  the 
docket  respondents  did  not  comment  on 
this  question:  those  who  did  were 
aaable  to  furnish  any  detailed 
comparisons.  The  commenten  suggested 
tfMt  6m  FHWA  make  a  deUiled  stiidy  of 
I  and  Mexican  CMV  driver 
[  end  licensing  standards. 

Qimtion  1(b).  What  process  should 
be  osed  (or  e  State  to  issue  e 


commercial  driver's  license  to  foraigo 
drivers? 

Again,  very  few  respondents 
addressed  this  question;  and  those  that 
did,  were  mainly  concerned  about  issues 
of  reciprocity  both  in  the  areas  of 
license  acceptance  and  reporting  of 
violations  committed  while  in  the  host 
country.  It  was  generally  stated  that  if 
the  FHWA  determined  that  foreign 
licensing  practices  were  at  least  equal  to 
those  envisioned  by  the  Act.  then  the 
FHWA  should  accept  those  licenses  as 
adequate  for  operating  CMVs  In  iJiis 
country;  but  with  the  proviso  that  such 
foreign  driven  be  issued  some  form  of  a 
"certificate"  by  a  port-of-entry  State's 
licensing  agency.  This  certificate  would 
provide  the  means  by  which  to  establish 
a  unique  identifier  for  eaxJi  such  driver 
to  be  entered  into  the  Commercial 
Driver  License  Information  System 
(CDUS),  thus  providing  a  means  for 
tracking  all  traffic  violation  convictions 
of  these  foreign  drivers. 

If  the  foreign  hcensing  jurisdiction's 
regulations  were  not  up  to  the  standards 
that  win  eventnaDy  be  promulgated 
under  the  Act  the  commenten  stated 
that  those  driven  should  be  tested  and 
licensed  (if  qualified)  by  a  port-of-entry 
State  diet  is  a  participant  in  the  CDL 
system,  with  that  driver's  data  entered 
into  the  CDUS. 

Question  1(c).  If  foreign  driven  retain 
their  foreign  licenses,  how  shoidd  they 
be  included  in  the  information  systems 
to  enforce  the  sin^  record  concept? 

The  few  comments  received  in 
response  to  due  question,  for  the  most 
part,  suggested  two  possible  methods. 
Some  respondents  suggested  that  the 
foreign  driven  be  tested  and  issued  a 
CDL  by  a  port-of-entry  SUte  and  the 
driver's  data  entered  into  the  CDUS  by 
that  State.  Other  respondents  suggested 
that  if  the  foreign  country's  standards 
were  found  to  be  equivalent  of  those  of 
the  CDL  system  in  die  United  States, 
then  a  uniqtie  identifier  shoidd  be 
established  for  the  (kiver,  which  would 
also  ideslify  him/her  as  a  "foreign 
driver"  and  a  CDl  certificate  would 
dien  be  issued  to  the  driver.  This 
certificate  would  enable  the  issiang 
State  to  enter  eecfa  audi  driver  into  the 
Commercial  Driver  License  Infonnation 
System  (CDUS),  thus  providing  a  means 
for  tracking  all  of  their  traffic  violation 
coovictkins.  Another  concern  was  the 
related  issue  of  fall  reporting  of  all 
foreign  convictioas  of  \i&.  cbiven  to  the 
CDU& 

Proposed  RidemeUng  Acdon 

The  related  Final  Commercial  Driver 
Testing  and  Ueeasing  Standards  issaed 
on  July  15. 3000  fS3  FR  2702^  indwded  a 
method  by  which  fcwnjga  driven  could 


be  licensed  according  to  Federal 
standaida.  In  Ae  dodcet  related  to  that 
final  rule  (Dodcet  Na  87-18).  the  FHWA 
received  comments  whtdi  indicated  that 
issuance  of  a  "nonresident  license"  to 
driven  from  foreign  jurisdictions  which 
do  not  test  and  license  consistent  with 
the  Federal  standard  would  resolve  this 
issue.  The  FHWA  incorporated  this 
suggestion  which  is  more  fully  explained 
in  the  Preamble  to  that  final  rule. 

Background 

Questioa  Area  Z  Vehides  with  a 
CVWR  under  264Xn  pounds: 

"Commercial  motor  vehicle"  is 
defined  in  S  383.5  as  a  vehide  with  a 
gross  vdiide  weight  rating  of  26.001  or 
more  pounds,  or  one  desi^ied  to 
transport  more  than  15  passengera 
(including  the  driver),  or  any  vehicle 
which  is  transpiKting  hazardous 
materials  in  an  amount  that  requires  it 
to  be  placarded  under  the  Hazardous 
Materials  Tran^x>rtation  Act 

In  the  preamble  to  tlw  final  rule 
published  on  Jane  1, 1987  (52  FR  20674). 
the  FHWA  estimated  diat  this  definition 
will  result  in  aiqjroximately  5.5  million 
driven  being  required  to  be  licensed 
under  these  requirements.  This 
definition  (1)  targets  regidation  of  those 
driven  that  pose  the  greatest  hazard  to 
the  public  (2)  enhances  the  States' 
ability  to  implement  and  enforce  the 
commercial  motor  vehide  driver's 
license  program  within  the  mandated 
timeframe,  and  (3)  limits  the  economic 
impact  and  OBBapWance  burden  on 
drivers.  nu>tor  carriers,  uid  States. 

The  definition  of  a  conraerdal  motor 
vehide  was  specified  in  the  Act  as  a 
vehide  widi  a  CVWR  of  26.001  pcNinds 
or  more.  However,  in  section  12010(^A) 
of  the  Act  Congress  authorized  the 
Secretary  to  lower  the  threshold  to 
10,001  pounds,  if  safety  warrants.  The 
Act  further  requires  that  indusion  of 
any  vehicles  below  the  28.001  poimds 
threshold  be  handled  by  regulation. 
Therefore,  the  FHWA  requested 
comaients  ob  the  following  questions 
pertaining  to  these  issues: 

Question  2(a).  Is  a  GVWR  of  28,001 
pounds  an  amwopriate  threshold  for 
applicability  of  this  rule? 

Approximately  one-fifdi  of  the 
respondents  CKkkessed  the  question 
direcUy;  the  majmity  of  these  were 
against  a  lowering  of  the  weight 
threshold.  The  National  Transportation 
Safety  Board  (NTSB),  22  percent  of  Ae 
State  agendea  who  responded  and 
about  iMlf  of  thacuuBoits  from  trudc 
driven  eaqnesscd  a  desire  to  lower  the 
threshold  to  lOjBOL  pounds,  or  some 
inlj^uiliuli  hvA  Oa  fee  oAer  hand, 
f arssers,  feim  ufgBniitthwti  some  motor 
carrier  taidastty  nsaacintisns,  and  track 


renting  and  leasing  companies  and  Aeir 
trade  organizations  expressed 
opposition  to  lowering  the  threshold. 

Question  2(b).  What  are  die  potential 
safety  benefits  and  economic 
implications  of  using  a  10,om  poimd 
GVWR  or  an  intermediate  GVWR 
threshold? 

Only  a  few  (about  10  percent)  of  the 
respondents  commented  directiy  upon 
this  question,  generally  stating  that  there 
would  be  few  safety  benefits  and 
considerable  adverse  economic  impact 
if  the  threshold  were  lowered  to  lOUXn 
poimds  GVWR.  Offsetting  this  was  the 
argument  made  by  some  respondents 
that  not  lowering  die  GVWR  direshold 
for  the  CDL  system  to  match  the 
threshold  used  for  other  parts  of  the 
Federal  Motor  Carrier  Regulations 
(FMCSRs).  generally  laooo  pounds, 
cotild  result  in  confusion  for 
enforcement  persoiwel  as  well  as 
driven  and  motor  carriers. 

Questi(m  2(c).  What  current  data 
shoidd  the  FHWA  consider  in  its 
analysis  of  the  respective  risk  profiles  of 
vehicles  in  the  10,001  to  26,001  pounds 
GVWR  range  as  compared  to  the  safety 
performance  of  vdudes  above  26.000 
pounds  GVWR? 

Again,  very  few  respondents  (about  9 
percent)  addressed  this  question. 
G^ierally,  the  comments  suggested  that 

(1)  The  FHWA  undertake  some  detailed 
acddent  studies,  with  some  States 
offering  to  make  available  their  own 
accident  record  system  for  analysts;  or 

(2)  they  quoted  data  generated  by  the 
National  Hi^iway  Traffic 
Achninistratifni's  Fatal  Accident 
Reporting  ^rstem. 

Question  2(d).  How  many  adcfitional 
vehides  would  be  subject  to  the  rule  at 
10,001  pounds  GVWR? 

This  question  was  addressed  by  only 
a  few  [slooai  7  percent)  resp<MK)ents, 
most  of  whom  quoted  the  Bureau  of 
Census  1982  Track  Inventory  and  Use 
Surrey,  which  estimates  that  there  are  2 
milUon  teudcs  in  the  10.000  to  28,000 
GVWR  range. 

Question  2(e).  For  vehicles  below 
26,001  pounds  G  W^  should  die 
number  of  articulation  points  be  a 
determinant  for  indusion  as  a 
commercial  motor  vehide?  Should  "hot 
shot"  vehides  bdow  264)01  pounds 
GVWR.  be  defined  as  a  cosnnmaal 
motor  vehide? 

Very  few  respondents  commented  on 
this  two-part  question  and  of  those  who 
commented  ooly  a  smaU  annority  were 
in  favor  of  using  articulation  pomts  as  a 
determinant  far  indudmg  a  vehide  in 
the  de&iitioa.  On  the  other  hand, 
several  respondents  thou^t  that  "Hot 
Shot"  type  vehidea  she^d  he  iaduded 
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••  ■  comiiMrdaJ  motor  vthid*.  An 
ownaropcrator  orfanisaboo  ttattd: 

...  11mm  hot  tliot  whldM  art  vary  tlmlkr 
In  ihatr  phyaical  dlmaiMlaaa  and  handUng 
charadaHattcs  to  traditlaaal  CUaa  7  and  • 
tniciia.  Tharafora.  tlia  aaaociaMon  ballavaa 
thai  iha  dHvara  of  thaaa  vahidaa  tlKwId  ba 
■ubiact  to  tha  Mma  raqulrananta  aa  drivata 
of  vahidaa  in  thaaa  daaaaa.  Whila  dataUad 
data  la  not  available.  Aaaodatloa  mambara 
raport  thai  diivan  of  thaaa  vahidaa  ara 
firaquantly  lau  axpaiiancad  in  handlint  larfa 
vahidaa  than  othar  ovar-tha-road  drivara. 

Qumtion  2(p.  Should  th«  number  and 
kind  of  axiea  ba  a  conai deration? 

Although  very  few  respondents 
■ddreaaad  this  question,  thoae  that  did 
were  overwhelmingly  against  using  the 
number  and/or  kind  of  axlea  as  a 
determining  factor  and  suggested 
keeping  the  classification  simple. 

QuetUon  2fMj.  Shoidd  ■  combination 
of  items — CVWR.  axlea.  and  articulation 
points  b«  considered? 

With  very  few  comments  received,  the 
negative  responses  were  more  than 
twice  the  number  of  comments  favoring 
auch  a  scheme.  Generally,  theae 
commenters  argued  that  the 
classification  be  kept  simple. 

Piopoaed  Rulemaking  Actkn 

The  FHWA  does  not  propose  to 
change  the  preaent  definition  of  a 
commercial  motor  vehicle,  as  set  forth  in 
1 383.5.  The  data  available  to  the  FHWA 
do  not  aupport  extending  the  CDL 
program  to  vehicles  in  the  1(U)00  to 
26U)Q0  pound  weight  range.  Including 
"hot  shot"  vehidea.  Moreover,  the 
FHWA  has  practical  concema  that  at 
laaat  during  the  "start  up"  period  of  the 
CDL  program,  lowering  the  thraahold 
below  2MXn  pounds  CVWR  could 
overload  the  Statea'  driver  Ucenaing 
agencies  beyond  their  capacity. 

Using  the  existing  definition  of  a 
CMV.  the  FHWA  originally  eatlmated 
that  5.5  million  drivers  would  be 
affected  by  the  CDL  requirements.  Until 
•11  Statea  have  implemented  their  own 
programa.  however,  an  accurate  count  of 
affected  drivers  will  not  be  available. 
Such  a  count  would  decline  if  Statea 
decide  to  grant  waivers  to  flreflghters 
and  certain  farmers,  but  would  increaac 
if  Statea  decide  to  Include  drivers  not 
covered  under  the  minimum  Federal 
standard*.  For  example.  Michigan  haa 
included  any  vehicle  towing  another 
vehicle  over  10.000  pounda  In  Its  CUaa  A 
vehicle  group,  reganlleaa  of  tiki  poM 
combination  weteht  rating.  TM*  Is  ■ 
mora  expanaive  deflnitioa  (or  a  group  or 
daaa  A  than  that  inchided  in  the  final 
comoMrdal  driver  teatlng  and  Ucenaing 
pubUahed  on  |uly  21, 198S  (53  FR  27KS). 
Regerdleaa  of  the  Stata-by-8tote 
dedaions  on  waivera  and  CMV 


definitions,  the  number  of  drivers  which 
Statea  must  include  by  April  1. 1982.  in 
their  new  programs  and  in  the  related 
informabon  system  will  be  a  significant 
challenge  to  licensing  ofTiciala. 

In  addition,  the  accident  statistics 
available  to  the  FHWA  show  a  much 
more  serious  safety  problem  for  drivers 
of  vehicles  sbove  28.001  pounds  CVWR. 
lliese  drivers,  compared  to  statistics  for 
drivers  of  vehicles  in  the  laooo  to  2S.001 
pound  CVWR  category,  cause  several 
times  as  many  fatalities  per  driver  and 
are  involved  in  significantly  more  fatal 
accidents  per  vehicle  mile  traveled. 
Theae  statistics  imply  that  we  can 
expect  a  greater  increase  in  the 
lifeaaving  beneHts  from  applying  the 
CDL  requirements  to  the  drivers  of 
vehicles  sbove  28.001  pounds  CVWR. 
Extending  the  CDL  requirements  to 
drivers  of  vehicles  in  the  laOOO  to  28.001 
pound  CVWR  category  would  have 
substantially  less  hfesaving  potential 
per  driver.  Indeed  it  appears  from  theae 
data  that  drivers  of  vehicles  in  the 
laoOO  to  28.001  pound  CVWR  range  are 
even  less  likely  than  drivers  of 
passenger  vehicles  to  be  involved  in 
fatal  accidents.  However,  as  required  by 
the  Act  and  because  of  the  special 

Ctential  hazarda  involved,  the  FHWA 
a  required  States  to  include  drivers  of 
vehicles  transporting  18  or  more  persons 
or  drivers  of  vehicles  with  plscarded 
quandtiea  of  hazardous  materiala  (HM) 
to  be  Included  in  their  CDL  programs 

^ardleaa  of  vehicle  weight. 
Meanwhile,  the  FHWA  will  continoe 
to  monitor  the  vehicle  weight  threshold 
issue  closely,  to  determine  whether 
safety  or  programmatic  reaaona.  such  as 
sssier  compliance  with  other  Federal 
motor  carrier  regulations  or  consistency 
with  CDL  programs  Implemented  by  the 
States,  warrant  a  change  in  the  we^t 
threahold.  Both  independent 
aaaeaaments  and  conaultationa  with  the 
varioua  State  agenciea  about  the 
progreaa  of  Implementation  and 
enforcement  of  the  CDL  requirements 
will  be  uaed  to  determine  whether  the 
weight  threahold  should  be  lowered. 
Alsa  ths  FHWA  will  continue  to 
investigate  and  enforce  noncompliance 
with  the  parta  390  to  390  of  the  FMCSRa 
for  vehiclea  which  are  subiect  to  those 
regulations  but  not  to  Part  36^— 4.e.. 
vehicles  with  CVWRs  between  lOOOO 
and  28.000  pounds. 

Background 

Qu«$Uon  Aiwa  X  Vehicles 
Transporting  Hasardoue  Materials: 

The  Act  defines  s  commercial  motor 
vehicle,  in  pert  as  any  vehicle. 
referdleee  of  sin.  that  transports  moat 
types  of  Mssroow  ■Mtsnus.  Cosfrass 

I  certain 


hazardous  materials  of  limited  quantity, 
consumer  commodity  (ORM-D).  and 
certain  hazardous  substances  (ORM-E). 
lliese  exemptions  are  limited,  however, 
and  the  Act  applies  to  millions  of 
drivers  who  operate  vehicles  that  are 
less  than  the  28.001  pounds  CVWR 
threshold.  If  the  broad  definition  of 
hazardous  materials  under  the  Act  is 
used,  the  FHWA  estimated  in  the  June  1. 
1987.  final  rule  that  the  total  number  of 
drivers  subject  to  the  requirements 
would  Increase  from  5.5  million  to  114) 
million  drivers. 

Since  enactment  the  FHWA  has 
received  comments  about  the  coverage 
of  drivers  of  vehicles  transporting 
hazardoiu  materials.  At  its  public 
session  on  February  4, 1987,  the 
National  Motor  Carrier  Advisory 
Committee  (NMCAC).  Subcommittee  on 
Safety,  proposed  a  limitation  to  include 
only  those  vehicles  requiring  placarding. 
The  full  NMCAC  endorsed  this  proposal 
in  a  formal  vote  of  its  members. 

Similar  suggestions  were  made  by  the 
State  representatives  at  the  January  22. 
1987,  public  workshop.  State  ofTicials 
indicated  that  if  all  vehicles  transporting 
any  nonexduded  hazardoiu  materials 
were  covered  by  the  requirements.  State 
and  local  law  enforcement  agencies 
would  have  difTiculty  in  distinguishing 
between  vehicles  carrying  the  exempted 
hazardous  material  from  those  which 
were  not  Moreover,  enforcement 
agencies  would  have  no  way  of 
dlatinguiahing  thoae  non-placarded 
vehicles  below  28.001  pounds  CVWR 
thst  are  carrying  non-exempted 
hazardous  materials  from  other  vehicles 
below  28.001  pounds  CVWR.  The  State 
representstives  indicated  that  it  would 
be  impractical  to  enforce  against 
anything  except  placarded  vehicles. 

After  due  consideration  of  theae 
comments  and  the  facts  available  to  it 
the  FHWA  determined  that  the 
regulation  should  be  applied  1o  vehicles 
below  s  CVWR  of  ZMOl  pounds  only  if 
the  vehicle  is  transporting  hazardous 
materials  in  an  amount  which  would 
require  it  to  be  placarded  in  accordance 
with  the  hazardous  material  regulatlona. 
Thua.  I  383.5  defines  a  commercial 
motor  vehicle  transporting  hazardous 
materiala  as  any  vehicle,  regardless  of 
its  size,  which  is  transporting  hazardous 
materials  in  an  amount  requiring  it  to  be 
placarded  under  the  Hazardous 
Materiab  Transportation  Act  and 
related  regulations  (49  CFR  Parts  100 
throudi  190).  Vehicles  larger  than  28.001 
poimds  CVWR  transporting  hazardous 
materials  (regardleaa  of  placarding 
requirements)  are  subject  to  the 
rsfulationa  due  to  their  CVWR. 
However,  because  of  diffe 


between  the  Act'a  definition  and  the 
definition  (  383.5.  the  FHWA  requested 
comment  on  the  following  questions  in 
order  to  elicit  additional  information  on 
the  best  means  of  administering  and 
enforcing  the  Act's  provision  for 
hazardous  materials  laden  vehicles: 

Questioa  3(a).  How  many  additional 
individuals  will  be  subiect  to  the 
provisions  of  the  rule  if  all  vehicles, 
regardless  of  size,  which  are 
transporting  hazardous  materials, 
exclusive  of  limited  quantities.  ORM-D 
and  ORM-E.  are  included? 

Only  3  percent  of  the  respondents 
attempted  to  quantify  the  number  (A 
drivers  that  would  be  affected,  with 
several  estimates  running  as  hi^  as  2.3 
million  drivers  for  just  those  vehicles 
involved  in  agricultural  activities. 
California's  response  was:  "the  State  of 
California  is  estioiating  that  300.000 
Class  3  drivers  may  have  to  obtain 
CDL's  since  they  haul  placarded 
materials."  Some  other  States  estimated 
very  large  increases  in  their  own  CDL 
driver  population  if  the  threshold  were 
to  be  lowered.  There  were  no  overall 
estimates  given  by  any  respondent 

Question  3(b).  What  is  the  reasonable 
break  distinguishing  point  between 
vehicles  requiring  placarding  and 
vehicles  with  smaller  amounts  of 
hazardous  materials  being  transported? 
Should  it  conform  to  some  cturent 
criteria  which  excludes  non-bulk 
shipments  of  100  gallons  or  less?  Should 
United  Nations'  packaging  limita  which 
could  exclude  hazardous  materials 
quantities  in  packages  of  450  liters 
(118J8  gallons)  or  400  kilograms  (881.84 
pounds)  or  less  be  considered?  Should 
there  be  an  intennediate  cutoff  such  as 
SO  pounds  or  10  gallons? 

Only  12  percent  of  the  respondents 
commented  on  this  question,  the 
mafofity  of  whom  believed  that  trying  to 
deal  with  anything  less  than  (riacarded 
vehicles,  under  the  present  regulations 
(49  CFR  Parts  100  throu^  199).  would 
becona  s  difficult  if  net  impossible 
task,  e^wdally  asfar  aa  enforcement  is 
conceiiMd. 

Quettkm  Sfcf.  Are  diere  eatire 
hazardooe  meteriaie  daaees  or 
chemicals  within  dasses  that  because 
of  accident  e^qierience  or  potential 
hazard  in  transportation,  should  be 
included  or  »vrlii^«»^  from  the 
requirements  of  the  Act? 

Only  7  perceat  of  the  respondents 
directly  sddressed  this  qaestion.  and  of 
those,  very  few  bcKl  any  suggestions 
pertaiiring  to  the  indasion  and/or 
reduction  of  the  amount  of  a  chemical 
that  they  feh  should  require  placarding. 
Also,  no  supporting  evidence  was 
offered  for  any  suggested  changes. 


Question  3(d).  What  accident  and 
incident  infornuitien  is  available  that 
would  make  it  necessary  to  include 
some  smaller  quantities  of  certain 
hazardous  materials  that  will  not  be 
covered  by  this  rulemaking  (placarded 
amotmts)? 

Less  than  4  percent  of  Uie  req>oDdents 
offered  information  on  this,  but  diey  did 
not  offer  any  statistical  evidence. 
However,  a  national  organization 
representing  motorists  stated: 

A  recent  study  (US.  Congress,  Office  of 
Technology  Assessment  Transportation  of 
Hazardous  Material,  OTA-SET-304)  found 
that  as  a  general  matter,  tbe  dividing  line 
between  non-buik  (small}  and  bulk  (Large) 
containers  is  100  gallons  or  tOOO  pounds. 
According  to  the  study,  non-bulk  containers 
make  up  about  half  of  the  highway  traffic  but 
comprise  about  80  percent  of  the  containers 
cited  by  tbe  United  States  DOTs  Hazardous 
Materials  Information  System  as  being 
involved  in  Iri^iway  reieases.  The  study 
further  states:  releauMS  from  non-bulk 
packages  of  hazardous  materials,  while 
numerous,  generally  do  not  have  serious 
consectuences  because  of  the  small  amounts 
of  materials  in  the  packages. 

This  same  respondent  also  stated  that  it 
concurs 

•  *  *  with  the  FHWA  that  the  regulations 
should  apply  to  vehicles  below  a  CVWR  of 
26,001  pounds  transporting  hazardous 
materials  rsquiring  placarding.  We  suggest 
however,  that  the  FHWA  conduct  a  stady  to 
see  the  extent  of  driver  contribution  to 
acddents  involving  non-placarded  hazardous 
materials  transportation.  Until  we  can  be 
sure  that  there  is  a  problem  and  know  the 
extent  of  that  problem,  [we  believ^  ttat 
including  those  millioas  of  drivers  in  the 
[CDL]  system  may  be  unnecessary  and 
therefore  buntensome  (Emphasis  added.) 

Questioa  3(e).  What  acddent  data  are 
available  whidi  indicates  deaths, 
injuries,  or  property  damage  accidents 
during  the  transportation  of  certain 
hazardous  materials?  Are  these  data 
suffidently  comprehensive  and  valid  to 
be  considered  in  any  friture  rule? 

The  few  responses  to  this  question 
can  best  be  summarized  by  die 
coBuaents  from  two  respondents.  The 
first  was  from  a  State,  which  stated  that 
no  reliable  data  was  available.  The 
second,  from  a  large  public  interest 
group,  stated: 

In  IQM  there  were  more  then  4.000  tmdc 
involved  fatal  accidents.  Only  four  deaths 
resulted  from  the  release  of  hazardous 
materials.  We  believe  that  most  of  Ae  fear 
concerning  qualificatians  of  drivers 
transparting  hazardous  materials  «iriU  be 
reduced  once  we  are  assured  that  all 
commercial  drivers  have  one  license,  one 
record,  ara  ylifi**!  to  drive  a  truck,  aad 
pass  a  knowladga  axan  on  hazardous 
materials. 


Question  3(f).  How  can  the  provisiona 
of  the  Act  be  enforced  for  hazardous 
material  laden  vehicles  below  26.001 
gross  vehicle  weight  rating,  other  than 
placarded  vehides?  Would  enforcement 
be  practicable  if  all  vehicles  above  a 
certain  weight  rating,  such  as  10.000 
pounds,  were  included? 

All  the  respondents  who  addressed 
this  question  (8  percent),  said  the  only 
practical  way  to  enforce  the  hazardous 
materials  provisions  of  the  Act  for 
vehides  under  26,000  pounds  CVWR. 
was  by  limiting  it  to  those  vehicles 
whose  lading  required  the  use  of 
placards.  Only  2  of  the  255  docket 
respondents  suggested  lowering  the 
quantities  of  hazardous  materials 
currently  required  to  be  placarded.  One 
nationwide  motor  carrier  (with  a  fleet  of 
trucks  under  26,000  poondb)  stated:  "We 
believe  thatindusion  of  vehicles 
carrying  placardable  quantities  is  the 
only  practical  definitional  criteria  that 
can  be  used."  Several  other  respondents 
made  similar  comments.  As  mentioned 
previously,  for  example,  a  national 
organization  representing  motorists 
stated  that  it* 

concurs  with  FHWA  that  the  regulations 
should  apply  to  vehicles  below  26,001  pounds 
transporting  hazardous  materials  requiring 
placarding.  We  suggest  however,  that  the 
FHWA  cohdact  a  study  to  see  the  extent  of 
driver  contribution  to  acddents  involving 
non-placarded  hazardous  materials 
transportation.  Until  we  can  be  sure  that 
there  is  a  problem  and  know  tbe  extent  of 
that  proUem.  (we  believe)  that  inrluriing 
thoae  millions  of  drivers  is  tlw  (CDL)  system- 
may  be  unnecessary  and  tker^ora 
burdensone. 

Related  Issues 

(1)  Administrative  Problems 

Hie  FHWA  estimated  that  as  many  as 
eleven  million  drivers  would  be  affected 
by  ttkis  rule  if  a  broader  definition  of 
"commerdal  vehide"  is  used.  Prior  to. 
during  and  subsequent  to  the  writing  of 
the  June  1. 1967.  regulations,  diere  was 
considerable  contact  with 
representatives  of  State  agendes 
involved  in  this  activity.  Almost  without 
exception.  State  agendes  expressed 
considffl^ble  concern  about 
administering  the  CDL  {>rogram  if  too 
many  drivers  were  induded.  They 
believe  that  the  processing  time  for 
testing  and  licensing  CMV  drivers  would 
become  excessive.  Many  State  officials 
believe  that  they  will  be  better  able  to 
assess  their  capadty  to  serve  more  CDL 
applicants  after  a  phase-in  period.  The 
comments  to  the  docket  reflect  these 
concerns. 

The  FHWA  uadeistands  these 
concerns.  Ilie  Act  requires  the 
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MtabUthnMDt  of  an  tlactronlc 
information  syatein  which  ia  rafamd  to 
■■  a  clearinsboua*.  Thla  ayatam  will  b« 
designed  to  allow  Statea.  tha  Sacratary 
and  potential  employer*  accasa  to  CKfV 
driver's  recorda  from  all  partidpatint 
llcanaing  jurisdictiona.  Not  only  will 
each  State  na«d  to  gather  and  atora 
similar  CMV  driver  record  information, 
but  such  data  will  need  to  ba  reported  in 
a  timely  manner.  Thus,  the 
■dminiatrative  burden  on  tha  States  la 
large. 

(2)  Enforcement  Pmblaau 

With  the  Inclusion  of  an  estimated  5.5 
million  drivers  in  the  testing/ 
enforcement  progam.  tha  currant  level  of 
staffing  at  both  the  Federal  and  State 
level  will  be  under  extreme  pressure. 
The  CDL  regulations  impose  new  and 
stringent  penalties  on  errant  drivers.  For 
example,  a  driver  who  ia  convicted  of 
operating  a  CMV  while  under  the 
influence  of  alcohol  or  druga  will  ba 
suspended  from  operating  a  CMV  for  a 
year  for  the  Hrsl  violation  and  for  life  for 
a  subsequent  conviction.  There  are  alao 
disqualification  provisions  for  lesser 
violations.  If  the  FHWA.  based  on 
experience  with  the  CDL  program,  ware 
to  broaden  the  definition  of  a 
commercial  vehicle,  it  was  estimated  in 
the  Final  Rule  issued  on  |una  1. 1987. 
that  tha  numbers  of  drivers  that  would 
ba  subiect  to  the  requirement  could 
increase  from  5.5  million  to  11  million. 
Conaldering  the  reaourcaa  currently 
availabla  to  licensing  the  enforcement 
agandaa  to  implement  the  CDL  program, 
tha  taak  could  very  quicklv  ovarwhalm 
tha  Statea'  abilitiea  to  implement  tha 
CDL  program. 

(3)  Accident  Infonnation 

A  prima  cooaidaratioa  in  tlia  dadalon 
to  limit  dM  appUcaUUty  of  tha 
commaroial  motor  vahkia  dafhiition  for 
drivars  tranaportiiig  haiardooa  matarfala 
waa  availabla  acdoent  data.  Motor 
vahlda  acddant  and  HM  tnddant 
raporta  racaivad  by  tha  Oapaitmant  for 
the  years  1983. 1984.  and  198B  ihow  diat 
an  average  of  aevan  fatalitiaa  par  year 
ware  a  d!/rac<  raaoh  of  HM 
transportatlaiL  It  la  Important  to  nola 
hara  tha  caveat,  "a  direct  raaolt  of  HM 
tranaportatkm."  Had  thaaa  aoddants 
occuftad  during  Iba  tranaportatlaB  of 
nonhaaardoua  matariala.  tha  fatalHiaa 
may  not  have  occunad.  Cooaidaring  tha 
fact  diat  tfaara  are  hnndrada  of 
thouaanda  of  HM  shipments  made  dally, 
which  account  for  over  four  billion  tone 
of  (A4  Biatarial  moved  annually,  this  is 
an  aoviabla  aafety  statistic.  Although 
even  aavan  daathia  are  tragic  the 
number  la  vary  sasall  whan  oooaidafad 
agaioat  tha  tana  of  dioaaanda  of 


fatalitiaa  cauaad  by  all  drivers  involved 
in  acddanta  while  under  tha  Influence  of 
alcohol 

Another  important  factor  to  be 
considered  is  that  all  of  these  reported 
accidents  occurred  during  the 
transportation  of  bulk  HM.  When 
looking  at  the  overall  pict\ire  and 
realizing  that  eighty-five  percent  of  all 
HM  shipments  are  "small "  (non-bulk) 
shipmanta,  a  practical  limitation  to  the 
definition  of  commercial  vehidea 
appeara  tuatifiad. 

rtopoaad  Rulemakhii  AcHan 

After  oonaideratiCn  of  all  of  die 
commenta  and  data  currently  available, 
the  FHWA  ia  proposing  that  the 
definition  of  a  commercial  motor 
vehicle,  as  presently  set  forth  in  |  383.5. 
remain  unchanged  for  the  immediate 
future.  The  FHWA  believes  that 
broadening  the  definition  of  commercial 
vehicle  to  include  "all  vehicles 
transporting  any  amount  of  hazardous 
materials,  exclusive  of  limited 
quantities.  ORM-0  and  ORM-E."  would 
add  several  million  more  drivers  to  the 
CDL  system  than  would  otherwise 
occur. 

The  addition  of  these  drivers  could 
overioad  the  States'  driver  licensing 
agendea  far  beyond  their  current  and 
for  the  foreaeeabla  future,  capadty  to 
deal  with  CDL  applicanta  Thia  could 
result  in  large  numbers  of  unqualified 
drivers  being  able  to  continue  to  operate 
their  vehidea  to  tha  endangerment  of  alL 

Background 

QueaiAvi  A/vo  4L  Deflnitloa  of 
CoovictioD  and  Scrioua  Traffic 
Violatfooa: 

Sectfoo  SS15  daflnea  'tknvictkm'*  aa 


(Serioua  traffic  violations  exdude 
vehide  weight  and  vehide  defect 
violationa.) 

The  FHWA  requested  comment  on  the 
following  questions  in  order  to  elidt 
additional  information  on  how  to  best 
clarify  the  meaning  of  these  term*,  and 
to  fadlltate  uniform  methods  for 
administering  and  enforcing  the  CDL 
driver  penaltiea  aa  stipulated  In  the  Act: 

Queetion  Area  4.  Definition  of 
Conviction  and  Serious  Traffic 
Violation*: 

Convictions 

The  FHWA  asked  two  questions 
related  to  the  definition  of  Conviction 
and  uaed  the  comments  received  as  part 
of  the  change  to  the  definition  that  waa 
proposed  in  the  notice  of  proposed 
rulemaking  entitled  Blood  AlcohQl 
Concentration  Level  for  Commercial 
Motor  Vehide  Drivers,  published  on 
May  la  1968  (53  FR 16656).  Further 
discussion  of  this  definition  is  induded 
in  that  document  and  the  final  rule 
published  on  October  4, 1968  (53  FR 
39044), 

Excessive  Speeding 

Question  (a).  Should  die  FHWA 
define  excessive  speed  as  any  speed  in 
excess  of  a  poated  speed  limitT 

The  ma|ority  of  the  respondenta 
addressing  this  question  (11.7  percent) 
held  that  a  lack  of  any  tolerance  for  the 
poated  speed  limits,  considering  the 
severity  of  die  penaltiea  involved,  would 
be  far  too  hanh  and/or  unreaaonable. 
However,  several  other  respondenta 
commented  that  "any  speed  in  exceaa  of 
the  limit"  should  be  coosidared  as 
•xceaaive  speeding  The  National 
Tranaportatioo  Safety  Board  (NT8B) 
summed-up  these  viewpointa  in  atating: 


an  uavacalad  adtudicatlaa  of  gaih.  or  a 
detaradDattoa  that  a  pacsoo  baa  vioiatad  or 
failed  to  ooHvty  wMh  tha  law  la  a  eei^  of 
ulglual  lattadtcttoe  or  by  aai 


iorfaltara  of  bai]  or  ooOataral  depoaitod  to 
Bocaro  tlM  potsoo't  appearance  la  court  a 
plea  of  gaihy  or  aoto  ooBtondaf*  aoosptod  by 
the  oeat  the  payBMot  of  a  fine  or  I 
or  violaWoe  oi  a  ouadltioaof  i 


is  lebatod,  saspoaded.  or  probatod. 

Sectfoo  3818  alao  deffaiea  a  "Serioaa 
trafBo  violatfOB"  aa  oieanhig 


a  ooavtotloa.  when  operatlag  a 
aM}tar  wUda.  o£ 

(a)  Eftceasivs  spssdlng 

(b)IUoUaasArMi«,aa 
or  local  law:  or 

(c)  A  vtotattoa  of  a  Stato  or  loeal  law 
ralattng  to  aMitor  vahlole  traflfe  oaaaal  (( 
Ihaa  a  paridag  violatloa)  and 
iwldiafstai 


Given  the 

Iracka,  His  especially 
s  to  the 
.  BO  ragulation 
I  that  any 
poetod  la  aooaptable. 
do  craato  a  second 
ofleBse  for  niven 
bailt  by  a  spacnlad 


raqatoad  to  slop 
Important  dtot  tnMk 
poMad  speed  Uaiit 
ihould  create  any 
speed  toaxoses  of  the 
Statea 


■oiahanUywtlk 
leddaaaMviag.'IVa 
ersatoalheflskof 
Mvsralhat 


axoaadli«  dw  poetod  limit 
hoer  becaass  Uwy  know  d 
aniorcenent  aashist  these 


DMIS        HOWVTVt 


-.H 

prsGMeiy  aenae  laa 
vlolatloa 
driver.  For 
wuiild  bs  nosalMe  tn 


exoaod  the  poated 
_jaat  This  saoood. 
vlolattoa  ia  treated 
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violatioaa  and  disqualify  them  after  a  single 
offense.  The  creation  of  an  excessive 
speeding  offense  would  be  acceptable  to  the 
Safety  Board  if  it  were  done  in  such  a  way  as 
to  minlmiie  the  perception  that  speeds  above 
the  posted  limit  but  not  considered 
"excessive"  are  acceptable, 

QueaUon  (b).  Should  FHWA  define 
excessive  speed  a*  a  certain  speed 
above  the  speed  limit?  10  ULpibT  15 
m.p.h.?  20  nLp.h.7 

Of  those  commenters  who  directiy 
addressed  this  question,  there  was  no 
consensus  on  the  level  at  wdiich  to  set 
"excessive"  speeding.  For  example, 
about  one-third  sugge*ted  defining 
excessive  speed  as  10  m.p.h.  over  the 
limit  almost  half  suggested  15  m.pJi.: 
about  10  percent  favored  either 
something  tmder  10  or  over  15  m.p.h.; 
and  the  remaining  respondenta  held  that 
any  speed  above  the  limit  should  be 
deemed  to  be  excessive  speeding. 

Question  (c).  Should  the  definition  be 
adjusted  for  chfferent  types  of  hi^way 
facilities  or  adjacent  land  use 
development  te..  Interstate  System  or 
freeways  with  a  national  posted  speed 
limit  as  opposed  to  travel  in  a  town  or 
near  a  school? 

Only  a  few  of  the  respondenta 
commented  on  diis,  and  all  of  diem, 
except  for  one  State,  felt  diat  there 
should  be  no  adjustment  made.  The 
majority  of  the  commenta  against  the 
use  of  an  adjustment  died  the  fact  that 
the  speed  limita  had  been  established  by 
taking  into  account  all  of  the  necessary 
mitigating  factors  such  as  adjacent  land 
use.  Additf  (mally.  many  of  them 
observed  the  difficulty  diis  would  pose 
for  uniform  CDL  enforcement  and/or 
application  of  penalties. 

Question  (d).  What  limita  shodd  be 
writien  into  the  rule  which  address 
speeding  under  adverse  driving 
conditions?  Should  anything  above  a 
designated  speed,  such  as  70  OLp  Jl,  be 
considered  excessive  speeding? 

There  was  great  diversity  ofopinion 
among  the  few  (about  10  percent) 
respondente  who  addressed  this  issue. 
Regarding  adverse  conditions,  the 
majority  of  the  responses  indicated  that 
it  would  be  extremely  difficdt  if  not 
impossible,  to  write  a  rde  that  codd 
properly  and  adequately  addreas  such 
an  infinite  variety  of  different  situations, 
as  may  be  covered  in  die  term  "adverse 
conditions".  Moat  of  die  commenters 
indio  opposed  the  idea  mentioned  that 
only  the  airestiiig  officer  at  die  scene 
codd  make  a  qinlifled  judgment  as  to 
whether  or  not  the  offiender's  speed  was 
"too  fast  for  conditions"  at  the  time.  The 
NTSB  commented:  "*  *  *  any  speed, 
even  of  below  the  posted  speed  limit 
which  Is  unsafe  for  the  conditions  at 
that  time,  shodd  be  considered 


excessive."  The  NTSB  went  on  to 
suggest  that  the  FHWA  incorporate  die 
language  used  in  the  Uniform  Vehicle 
Code  and  Model  Traffic  Ordinance 
(UVCMTO).  1987  Edition,  published  by 
the  National  Committee  on  Uniform 
Traffic  Laws  and  Ordinances,  w^ch 
states  in  Chapter  11,  Rdes  of  the  Road, 
at  S  11-801  that:  "No  person  shall  drive 
a  vehicle  at  a  speed  greater  than  is 
reasonable  and  prudent  under  the 
conditions  and  having  rgard  to  the 
actual  and  potentid  hazards  then 
existing  *  •  *." 

In  response  to  the  issue  of  designating 
a  specific  speed,  as  constituting 
excessive  speed  by  defljiitioii,  there 
were  suggestions  ranging  from  a  low  of 
70  m.p,h,  to  a  high  of  88  in.p  Jl  Tlie 
majority,  however,  were  in  favor  of 
keeping  the  rde  simple  by  merely 
stating  that  "any  speed  of  10  or  15) 
m.p.h,  over  the  posted  limit"  shodd  be 
the  sole  definition  of  excessive  speed. 

Reckless  Driving 

Question  (a).  Shodd  reckless  driving 
constitute  any  driving  violation  vdiich  is 
contrary  to  State  or  locd  law? 

Again,  relatively  few  commenta  (12L9 
percent)  responded  to  this  question,  of 
which  a  minority  advocated  a  different 
definition  fit>m  tiiat  in  current  State 
laws.  Iiutead.  the  majority  wanted  to 
retain  the  State  definitions  of  this 
offense.  Seven  respondente  made  a 
direct  plea  for  the  FHWA  to  define 
reckless  driving  as  set  forth  in  the 
UVCMTO.  The  1987  Edition  of  die 
UVCMTO,  published  by  the  Nationd 
Committee  on  Uniform  Traffic  Laws  and 
Ordinances,  in  Chapter  11,  Rdes  of  the 
Road,  at  { 11-801  Reckless  Driving  (a) 
States  that  "Any  person  who  drives  any 
vehicle  in  willfd  or  wanton  disregard 
for  die  safety  of  persons  or  property  is 
guilty  of  reckless  driving,"  Severd 
commenters  emphasized  the  potentid 
problems  createid  by  die  lack  of  a 
definition  of  wdiat  constitutes  reckless 
driving.  These  were  well  summarized  by 
the  comments  of  a  truck  driver  idio 
daimed  31  years  of  driving  oqmience. 
who  stated:  lleckless  driving  shodd  be 
defined*  *  *  because  some  places  you 
codd  get  a  ticket  just  for  changing  lanes 
without  a  signd  light  Some  places  that 
is  reckless  driving."  Severd  other 
respondenta  stated  that  even  though 
they  did  not  favor  any  defidtion  that 
differed  from  State  laws,  diey  felt  diat  a 
"Federd  defidtion"  (of  reckless  driving) 
wodd  be  necessary  to  fedlitate  the 
exchange  of  date  widiin  die  CDUS 
because  of  die  differences  in  State  laws. 

Question  (b).  Should  reddess  driving 
mean  ody  those  violations  which  resdt 
in  injury  or  death? 


Of  the  few  (las  percent)  of  the 
respondente  who  directiy  addressed  this 
question,  ody  one  thought  that  reckless 
driving  shodd  mean  ody  those 
violations  which  resdt  in  Injury  on 
death.  The  majority  expressed 
commente  similar  to  those  of  a  major 
trucking  assodation.  idiich  stete  that 

Most  state  laws  define  reckless  driving  as 
violations  which  are  excessive  enou^  to  be 
a  high  potential  for  a  serioua  accident 
regardless  of  whether  injury  or  death  results. 
Federal  regulation  should  not  require  infury 
or  death  to  be  part  of  the  criteria.  The 
dedsion  shodd  be  left  to  the  states. 

Question  (c).  9iodd  reckless  driving 
indude  endangerment  of  the  public 
which  does  not  resdt  in  injury  or  death 
but  ody  property  damage? 

Of  the  relatively  few  (10.1  percent) 
respondente  who  directiy  addressed  this 
question,  the  majority  thought  that 
reckless  driving  shodd  indude 
endangerment  not  resdting  in  injury  or 
death  but  ody  in  property  damage,  and 
the  rest  thou^t  it  shodd  not  One  State 
expressed  ite  opposition  by  steting: 

Endangerment  is  the  key  concept  here,  not 
the  damage,  injury,  or  death  possibly 
resulting  from  it  It  follows  that  reckless 
driving  should  indude  cases  where, 
fcHtuitousIy,  no  damage  resulted. 

Question  (d).  Shodd  reckless  driving 
be  determined  by  the  State  or  locd 
jurisdiction  in  %diich  the  violation 
occurred? 

Most  respondente  favored  using  the 
State's  defiiuti(His  of  reckless  driving, 
but  at  the  same  time  expressed 
apprehension  about  the  differences 
between  those  laws.  An  insurance 
industry  association  reflected  these 
concerns,  when  it  steted: 

*  *  *  the  Uniform  Vehicle  Code  defines 
reckless  driving  as  driving  "any  vehicle  in 
willful  or  wanton  disregard  for  the  safety  of 
persons  or  property."  "This  concept  if  not  the 
exact  language,  is  present  in  virtually  all  the 
state  laws.  However,  the  FHWA  shooM  be 
aware  that  there  are  states  that  have 
additional  language  in  reckless  driving 
provisions  that  describes  less  serious 
violations  than  those  contemplated  by  the 
Act  Furthermore,  it  is  common  practice  for 
those  charged  with  dcohd-related  driving 
offenses  to  plead  guilty  to  reddess  driving. 
Ra^er  than  attempting  to  andyze  all 
violations  to  identify  dwse  diat  shodd  be 
dassed  as  reckless  driving,  the  FHWA 
should  follow  state  law  on  the  matter  and 
identify  those  states  that  include  less  serious 
behavior  within  the  definition  of  reckless 
driving.  Orivns  who  are  subject  to 
disqualification  due  to  reckless  driving 
convictions  from  those  states  shodd  be 
diowed  an  oppoctmity  to  demonstrate  that 
tibe  behavior  rendting  in  tiie  ooovictioa  did 
not  constitute  a  seiions  viotalioo  as 
contemplated  by  the  Act  Finally,  aU  drivers 
convicted  of  reddess  driving  should  be 
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rw)uir«d  to  Botily  lb*  PHWA  of  Om  ofiglMl 
charfc  giving  Hm  Io  the  oonvlctioo. 
OthcrwiM.  diiym  will  b*  abla  to  thiald 
■Icotiol-ratatad  ofwiMM  from  um  •ftncy  by 
plaadinf  tai\ty  Io  racUaM  <kMn^ 

Oth«r  Violations 

Quntion.  Wbat  other  violathms 
•hould  b«  considered  serious  traffic 
viola  tionsT 

A  total  of  18  respondents  addressed 
this  question  directly.  Three  of  these 
representing  truck  and  bus  drivers  or 
owner-operators,  requested  thst  oothiog 
be  sdded  to  the  present  rule.  The  other 
15  (7  of  which  were  State  agencies) 
requested  one  or  more  of  the  following 
types  of  violatloni  be  added: 

— Driving  whiU  operating  piivilaga  la 

iu*p«nded  or  rrvokad; 
— Impropar/arratic  lana  changaa; 
— Uwaafc  paaainy 
— IllafBl  It— ayorlaUon  ol  akolioi: 
— PoUowlag  too  ckiealy: 
— WiUfiW  vtolation  of  out-of-aervioa  onkra: 
— f  aihag  Io  slop  (or  a  blua  Hfht 
— Paaaing  on  a  liUi  or  a  curva: 
— Using  a  molor  vehicla  «•  a  deadly  weapon; 
— Spaading  In  a  •chool  lonr 
— Paaaing  a  atoppod  acbool  bus  wUh  flaahlng 

radllgbia: 
—Racing  or  drag  raang  on  public  highwayt; 
—Fleeing  aad/or  attaanpting  Io  aiuda  a  police 

ofRcar 
— impropar  passing:  and 
^OparatUig  a  coininercial  vahlcla  whUa 

aiaapandad.  ravoked.  cancalad.  or  withoat  a 

coaunarclal  class  llcmsa: 

Some  of  the  respondenta  supportad 
their  requeata  «vith  the  argument  that  the 
violation(i)  which  have  aerious  accident 
potential,  and  which  are  dangerous 
enough  to  make  them  (the  suggested 
violation)  equlvelent  to  excaaaive 
speeding,  should  be  included. 

Pioposad  gulamsfcing  Action 

The  PHWA  believea  that  Congress 
intended  thst  the  definition  for 
"excassivs  speeding"  be  used  to  identify 
and  penaliia  the  most  severe  cases  of 
speeding  violatlona  beceuae  the  offense 
is  included  In  the  Act  in  the  same 
category  as  "reckless  driving". 
Therefore,  the  propoeed  deflnltion  is 
bssed  on  s  specified  value  which 
separatea  the  more  serious  speeding 
violationa  which  would  warrant 
penalties  commenaurate  to  thoae 
assigned  Io  vlolstions  of  reckless  driving 
from  other  speeding  violationa.  The 
PHWA  propoaea  that  exceaalve 
speeding  violationa  would  occor  at  any 
apeed  of  15  milea  per  boor  or  OMMra 
above  the  poeted  speed  limit. 

Widle  developing  the  proposed 
definition  of  excessive  speeding,  the 
PHWA  considered  whether  to  include  in 
the  definition  repeated  speeding  at 
amounts  below  this  spedflad  value. 


Althoi^  the  PHWA  believes  that 
drlvii^  too  Isst.  refardless  of  the 
number  of  sallss  over  the  speed  limit,  is 
s  violation  that  should  not  be  taken 
lightly,  current  State  aystems  penahxe 
habitual  speeders.  Thus,  a  dual-part 
deflnltion  is  not  propoeed  as  part  of  the 
Federal  minimum  standard. 

The  need  to  place  importance  on 
speeding  violations  of  all  kinds  and  to 
impose  more  stringent  penalties  on  the 
drivers  that  are  convicted  of  these 
violations  is  currently  recognized  by 
most  jurisdictions.  A  review  of  the 
Slates'  existing  'safety  point  systems" 
shows  that  States  slready  distinguish 
between  speeding  violations  that  occur 
at  lower  speeds  end  those  that  occur  at 
levels  that  (ar  exceed  the  speed  limit 
Por  example,  in  Maine,  a  driver 
convicted  of  speeding  between  1-10 
miles  per  hour  over  the  speed  limit  is 
sssessed  2  penalty  points.  That  same 
driver  would  be  assessed  0  penalty 

Eoints  for  a  conviction  of  IS  miles  per 
our  over  the  limit.  An  PHWA  analysis 
of  the  point  systems  used  by  20  different 
States  shows  thst  violations  for  speeds 
of  15  miles  per  hour  or  more  above  the 
posted  limits  receive  s  greater  nomber 
of  points — i.e.  are  treated  as  s  more 
serious  offense — than  violations  for 
lower  speeds.  The  proposed  definition 
for  excessive  speeding  would  create  a 
needed  uniform  national  penalty  for  the 
more  serious  speeding  violation.  The 
States  would  retain,  however, 
responsibility  for  penalties  associated 
with  speeding  violations  below  the  15 
miles  per  hour  threshold. 

The  PHWA  notes  that  the  CDL 
teleoomraunication  system  (AAMVAnet) 
is  now  operational.  States  will  be 
required  to  use  the  system  to  check 
oommerdal  driver's  licenses  and  to 
transmit  traffic  violation  convictions, 
including  all  convictions  for  speeding,  to 
the  driver's  home  State.  These 
requirements  should  resolve  the  current 
problem  of  drivers  not  being  penalised 
for  traffic  infractions,  partlcuiariy 
speeding  violations,  which  occur  in 
other  jurisdictions.  The  FTIWA  beUevee 
that  these  systems  in  conjunction  with  a 
State's  point  system  fur  lower  level 
speeding  violationa.  will  adequately 
control  the  problems  aaaociated  with 
1  spaa  tad  spaading  at  amounts  below  the 
specified  vahaa  (IS  milas  per  hoar  above 
thepostsd  speed  Umit). 

The  PHWA  believes  that  the  prapoaad 
definition  meets  the  intent  of  the 
Commercial  Motor  Vehicle  Safety  Act 
The  proposed  deflnitiao  wonki  sabtact 
drivers  to  disqnalificatiaa  far 
"suceaeivs"  speeding,  aa  Hm  Act 
requirsa.  While  several  conunaolsrs 
advocated  penalising  all  drtvars  arho 
exceed  the  speed  limit.  Hm  FHWA 


balievaa  that  Congrsss  did  not  intend 
the  disqualification  provisions  to  spply 
for  an  speeding  convictions,  bat  only  for 
those  that  involve  particularly  serious 
offenses.  We  invite  comments  on  this 
issue  end  on  the  following  specific 
questions: 

Is  the  standard  of  IS  MFH  or  more 
above  the  speed  limit  appropriate  for  the 
entire  range  of  speeds  of  concern? 
Should  8  conviction  of  driving  IS  MFH 
over  the  posted  limit  in  s  20  MPH  school 
tone  be  treated  the  same  as  a  conviction 
of  driving  15  MPH  over  the  05  MTH  limit 
of  a  rural  interstate?  What  other 
standard  could  be  adopted  that  would 
recognize  the  varying  hazards,  yet  be 
simple  enough  for  all  parties  to  readily 
understand?  Would  it  be  appropriate  to 
propose  a  more  stringent  value,  such  as 
10  miles  over  posted  limits  per  hour 
instead  of  15  miles  per  hour,  that  would 
constitute  a  disqualifying  violation? 

Regarding  the  definition  of  "Reckless 
Driving".  Section  12019  of  the  Act  states 
that:  "reckless  driving  shall  be  as 
defined  under  State  or  local  law."  To 
promote  uniformity  and  because  s 
majority  of  the  States  are  already  using 
the  UVCMTO  definition,  the  FHWA 
proposes  to  asoend  the  definition  of 
reckleas  driving  to  incorporate  the 
language  used  in  the  UVCMTO.  1987 
Edition.  pi^}lished  by  the  National 
CoBunittee  on  Uniform  Traffic  Laws  and 
Ordinances.  Such  language  states  that 
(in  Chapter  11.  Rules  of  tiie  Road,  at 
1 11-001— Recklesa  Driving  (a))  "Any 
person  who  drives  any  vehicle  in  willful 
or  wanton  disregard  for  the  safety  of 
persons  or  property  is  guilty  of  reckless 
driving."  The  FHWA  also  proposes  to 
amend  the  definition  of  reddess  driving 
to  clarify  that  it  would  include  two 
additional  traffic  offenses,  both  of  which 
are  fivquenUy  asaodsted  with  excessive 
speeding  and/or  reckless  driving.  These 
two  additional  offenses,  also  based  on 
definitions  in  Uw  UVCMTO.  are: 

1.  Improper/erratic  lane  changes 
(UVCMTO  1 11-304  through  1 11-306): 
and 

2.  Following  the  vehicle  ahead  too 
closely  (UVCMTO  1 11-310). 

The  FHWA  is  also  proposing  to 
amend  "Driver  Disqualifications"  as 
defined  in  f  383.51  (c)(2)  to  conform  with 
the  changes  pertainii^  to  "excessive 
speed"  and  'reckless  driving". 

The  PHWA  seeks  comments  on 
whether  these  two  infractions  should  ba 
listed  as  "other  serious  traffic 
violatioos"  instead  of  inchidiag  tham 
under  "reckless  driving". 

Background 

(^jaafNMi  Arao  A  Notification  of 
ConvictioiM  far  DHvar  Vtolatioas: 


Section  383.31,  as  mandated  by  the 
Act  requires  a  CMV  operator  to  report 
all  convictions  of  disqualifiying  offenses 
committed  in  another  State  to  his/her 
employer  and  to  the  State  which  issued 
the  CMV  operator's  license.  The  driver 
must  notify  the  employer  and  the  State 
within  30  days  of  the  date  of  his/her 
conviction. 

One  purpose  of  the  driver  notification 
requirements  to  the  State  is  to  alert  a 
State  of  violations  which,  when 
considered  with  other  violation 
convictions,  warrant  the  suspension  or 
revocation  of  a  driver's  license.  When 
State-to-State  reporting  of  traffic 
violations,  required  by  Section  12009(a) 
of  the  Act  is  fully  operational  a 
comprehensive  system  to  ensure 
complete  single  license  records  would 
exist  However,  it  should  be  noted  that 
several  State  representatives  indicated 
that  a  license  cannot  be  suspended  or 
revoked  based  upon  a  driver's 
notification.  States  require  direct  and 
official  notification  from  other  States 
regarding  convictions  for  traffic 
violations  before  the  State  can  stispend 
a  license.  In  order  to  accommodate  this 
concern,  it  was  suggested  to  the  FHWA 
that  the  driver  notification  requirements 
to  the  State  be  waived  if  a  State  belongs 
to  the  Driver  License  Compact  (DLC). 
Presendy,  35  States  and  the  District  of 
Columbia  belong  to  the  DLC  However, 
because  15  States  do  not  belong  to  the 
DLC  and  because  many  States  in  the 
DLC  do  not  fuUy  comply  with  its  major 
provisions,  the  FHWA  specifically 
requested  comments  on  the  following 
questions  concerning  its  use: 

Question  5(a).  Can  the  DLC 
adequately  serve  the  purpose  of  the 
driver  notification  requirements  to  the 
State? 

A  majority  of  the  direct  respondents 
to  this  question  did  not  believe  that  the 
DLC  could  adequately  serve  this 
purpose.  However,  of  the  13  States  that 
directiy  commented  there  was  no  clear 
consensus — 6  of  them  said  "yes"  and  7 
said  "no."  The  concerns  of  several 
respondents  were  reflected  in  the 
comments  of  the  National 
Transportation  Safety  Board  which 
wrote: 

As  for  the  DLC  the  Safety  Board  views  it  as 
an  important  means  of  preventing  driver 
abuse  of  the  license  privilege,  but  it  cannot 
serve  as  a  substitute  for  the  notification 
provision  of  the  current  rule.  Not  only  is  State 
participation  in  the  Compact  insufiicient  for 
such  substitution,  but  so  is  the  amount  of 
information  exchanged  under  the  program. 
Many  typea  of  violations  are  not  transmitted 
under  the  DLC  because  of  lack  of  uniformity 
in  the  way  indivudal  States  categorize  those 
violationa.  For  example.  States  rach  aa 
Nevada  have  had  a  SS^OLpJi  speed  limit  but 
if  a  driver  there  la  stopped  for  traveling 


between  55-  and  70-m.pJi.  tiiat  offense  is 
given  a  designation  o^er  tiian  speeding. 
Therefore,  when  reporting  speeding 
violations  to  anotiier  State,  those  occurrences 
would  not  be  included 

Question  5(b).  What  level  of  State 
participation  in  the  DLC  and  what  level 
of  State  con4>liance  with  the  terms  of 
the  DLC  should  be  met  before  the  DLC 
is  considered  as  an  alternative  to  the 
notification  reqiurements? 

There  was  a  nearly  equally  divided 
response  between  various  States  and 
other  oiganizations  who  directiy 
addressed  this  question.  Generally,  the 
comments  were  that  the  DLC  could  not 
be  considered  as  a  viable  alternative, 
unless  all  States  were  forced  to  join  tfie 
DLC,  and  forced  to  report  all  moving 
violations,  without  making  any 
modifications  to  the  nature  of  the 
violations  being  reported. 

Proposed  Rulemaking  Action ' 

It  is  clear  both  from  the  FHWA's  own 
investigation  and  the  comments  to  the 
docket  that  the  Driver  License  Compact 
does  not  ourently  serve  the  purpose  of 
the  driver  notffications  of  the  Act 
Therefore,  the  FHWA  does  not  propose 
to  consider  it  as  an  option  at  this  time. 

Backgroimd 

Question  Area  A  Notffication  of 
Employment  History: 

The  Act  allows  the  FHWA  to 
establish  the  length  of  the  employment 
history  period,  which  CMV  operators 
must  provide  to  prospective  employers, 
by  regulation.  The  Congress  directed 
that  this  period  shall  not  be  less  than  a 
10-year  period  ending  on  the  date  of 
application.  The  Act  places  the  burden 
on  the  Job  applicant  to  provide  the 
employment  history.  It  also  requires  that 
employers  request  the  information  frvm 
all  applicants  seeking  employment  as  a 
CMV  operator.  The  FHWA  realizes  that 
it  may  be  impossible  for  a  potential 
employer  to  comply  with  the 
requirement  without  assistance  frt>m  the 
applicant  Accordingly,  {  383.35  of  the 
rule,  requires  an  applicant  for  a  job  as  a 
CMV  driver  to  inform  the  prospective 
employer  of  any  previous  employment 
as  an  "operator  of  a  commercial  motor 
vehicle,"  if  any,  for  the  10-year  period 
before  the  application  date.  The 
applicant  must  include  the  name(8)  of 
his/her  previous  employees],  dates  of 
employment  and  the  reason  for  leaving 
the  job(s]. 

Question  6(a).  Should  the  FHWA 
require  an  appUcant  for  employment  as 
a  commercial  motor  vehicle  operator  to 
provide  the  employer  information  on  all 
jobs,  not  just  jobs  as  a  commercial 
driver,  he/she  had  fot  the  10-year  period 
prior  to  the  date  of  appUcation? 


A  minority  (40  percent)  of  the 
respondents  who  directly  addressed  this 
question  were  in  favor  of  a  complete  10- 
year  history  and  the  rest  were  against  it 
One  trucking  industry  association 
suggested  that  it  be  ^  inclusive;  but  for 
a  period  of  S-years,  instead  of  10  years. 
A  major  bus  industry  association  stated: 

(it)  believes  that  operator  applicants  should 
be  required  to  provide  information  on  all 
jobs,  not  just  jobs  as  a  commercial  driver,  for 
the  ten  year  period  prior  to  the  application 
date.  Such  information  could  quite  often  be 
relevant  to  overall  qualitications  for  a  driver 
position. 

An  insurance  indtistry  association 
commented  that 

It  is  essential  that  the  employer  have  a 
complete  record  of  a  driver's  license  histofy 
that  includes  violations  occurring  during 
personal  and  commercial  driving  as  well  as  a 
full  employment  history.  Witiiout  a  complete 
record,  the  employer  will  not  have  an 
adequate  basis  upon  which  to  make  decisions 
about  a  driver's  safety  performance. 
Furthermore,  it  would  be  inappropriate  to 
require  that  drivers  only  report  employment 
history  as  commercial  drivers  because  former 
employers  are  a  valuable  souroe  of 
information  on  matiers  that  l>ear  on  aafety 
performance  and  reliability  even  if  the  prior 
employment  is  unrelated  to  commercial 
driving.  For  example,  employers  often 
identify  possible  substance  abuse  problems 
before  they  result  in  convictions  or  incidents 
tiiat  appear  on  ofBdal  records. 

Question  6(b).  %ould  the  FHWA 
require  the  applicant's  employment 
history  for  a  period  longer  than  10 
years? 

Most  of  the  respondents  «^  directly 
responded  to  this  question  were 
opposed  to  increasing  the  period  beyond 
10  years  because  of  current  record- 
keeping practices  and  the  possible 
adininistrative  burdens  that  would 
result 

Question  6(c).  ^ould  the  FHWA 
require  an  applicant  for  employment  as 
a  commercial  motor  vehicle  operator  to 
provide  the  employer  with  information 
about  his/her  (hiving  license  status  and 
details  on  past  license  suspensions, 
revocations,  etc.?  ' 

The  majority  of  the  responses  to  diis 
question  agreed  that  the  applicant 
should  provide  such  information.  Two  of 
the  respondents  were  opposed,  one  a 
bus  driver  and  the  other  an  otganixation 
representing  owner-operators. 

Proposed  Rulemaking  Actfan 

Based  on  the  FHWA's  own 
investigation  and  its  review  of  the 
comments  to  die  docket  die  FHWA 
believes  that  §  383.35  as  presendy 
written,  will  adequately  serve  the 
purposes  intended  by  die  Act  The 
FHWA  notes  that  employers  and 
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proapecUw  Mnployan  wtU  have  i 
to  th«  infonnatton  ooataiaed  in  th«  CDL 
Infoniuition  tyvtaa  and  Infonnatkia  on 
tha  (kivar'a  racord  throng  tha  Stata  of 
licananra.  Thia  ahottld  aaaaaca  tW 
amployar'a/proapacttva  employara' 
abUily  to  cliack  on  ao  anplojraa'a  or  aa 
appUcant't  paat  drivlnf  history.  FhMi 
tha  InfonnaUon  in  the  docket,  tha 
PHWA  bahavas  that  a  10-yaar  history  of 
cooamarciaJ  driving  axparianca  is 
sufHcianL  Tharafora.  tha  FHWA  doaa 
not  cofuidar  any  furtbar  mJamakiog 
action  nacaasary. 

Background 

QuetUon  Ana  7.  Disqualiflcatlon  of 
Drivars: 

Sactloa  SOJll  praacribes  minimum 
driver  diaqaaUflcation  provisions,  a* 
included  in  tha  Act  It  spadBaa  that 
drivars  can  not  operate  a  CMV  If 
disouallflad.  and  that  amployars  shall 
not  knowintly  allow  or  raquira  drtvwa 
to  operate  a  CMV.  If  they  are 
diaqualiflad. 

The  Act  abo  pravtdaa  that  tka  FHWA 
nay  lease  regnlatloos  which  eatabUah 
guideiinae  (indading  conditlaaa)  ander 
which  a  Mfettme  disqualification  may  be 
reduced  to  a  period  of  not  less  than  10 
year*.  In  order  to  assist  the  FHWA  tai 
determining  whether  tha  lifetime 
dlsqualifkaUoo  should  be  reduced,  and 
whether  tha  disqualifying  offaosaa 
should  be  changed,  the  PHWA  asked  for 
comments  on  the  following  qneationa: 

Qaettion  7fa).  Should  tiM 
disqualiflcalion  offense,  leaving  tha 
scene  of  an  accident,  be  limited  only  to 
accidents  which  involve  an  ln|ury  or 
death? 

Of  tha  docket  comments  which 
directly  addresaed  this  question,  a 
majority  were  against  limiting  "leaving 
the  scene"  to  only  those  accidents 
involving  Iniury  or  death.  About  ona- 
fourth  thou^t  that  H  should  be  Umitad 
to  just  those  kinds  of  sccidents.  Tha 
matortty  of  the  States  who  commented 
upon  this  questoo  thought  that  leaving 
the  scene  of  any  acddant  was  sariooa 
enough  to  be  considered  as  a 
disqualifying  offense.  However, 
concema  about  applying  tha  same 
pemilty  for  leaving  tha  scene  of  a  minor 
property  damage  accident  as  would  ba 
applied  for  leaving  an  aocideni  Involving 
altlMr  an  injury  or  a  fatal  injury  ware 
expressed.  Both  an  owar  operator 
organization  and  a  motor  carrier 
association  reflectod  tha  views  of  many 
retpondenla  whan  they  staled  that  the 
results  of  tha  accMaat  (whathi 
damage  oaly  or  iB}Bty/daalh)  i 
ba  tha  gavanilag  oMaita.  ralker  H 
should  ba  arhatkar  ar  Ml  Iha  drivar  iMd 
inoww«Ay  and  wi///(i//y  laH  the  aoaM  of 
an  accident 


Ttbt.  b  thers  a  simple  way 
to  diffaraptiata  minor  Iroin  sartooa 
Inddanli  of  leaving  tha  scene  of  an 
scddentT 

Of  the  few  respondents  to  this 
queatton  (lOit  paroaot).  there  was  an 
almoat  equal  split  between  thoaa  who 
stated  that  there  waa  a  way  to  do  so. 
thoae  who  said  thers  was  not  and  thoae 
who  did  not  know  or  were  unsure  of  a 
way  to  do  so.  One  Stato  aaggaatad  that  a 
way  to  accompliah  this  wowd  ba  to 
copy  its  law.  which  stlpnlataa  that 
leaving  tha  scene  of  an  accident 
taivolvlBg  injory  or  death  is  a  felony, 
whereaa  leaving  the  scene  of  an 
aoddent  involving  property  damage 
only,  ia  classified  as  a  misdemeanor. 
However,  the  majority  of  State 
raapondeats  who  felt  there  waa  a  way  to 
differentiate,  suggested  difhfsiit  doBar 
amount  threshoMi.  Saveral  respondents 
referred  back  to  tha  previoua  quaation 
(7a)  stating  that  tha  driver  should  be 
eubjactad  to  tba  penalty  only  if  he/she 
knowingly  and  dieliberately  had  left  the 
scene,  regardless  of  the  sccident  results. 
Several  reapondents  pointed  out  that  it 
was  antiraly  poaaibia  for  tha  opaiatoi  of 
a  large  coumieidal  motor  vefaida  to  ba 
involved  in  a  minor  property  damage 
acddant  of  which  he/she  waa  genuinely 
unaware.  Considering  the  severity  of  the 
penalty  Involved,  many  respondents  fait 
it  would  be  unfair  to  exad  such  a 
penalty  upon  a  driver  who  had  not 
Intentionally  left  the  scene. 

Question  Tfc).  Should  the  PHWA 
reduce  the  lifetime  disqualification  for 
second  offenders  of  any  combination  of 
(1 )  driving  under  the  influence.  (2) 
leaving  the  scene  of  an  acddent.  or  (3) 
the  use  of  a  commerdal  motor  vehicle  in 
the  commission  of  a  felonjrT 

Moat  of  the  respondents  who 
addresaed  this  question  directly  were  in 
opposition  to  a  reduction  for  each  item. 
The  viewpoints  expressed,  however,  did 
not  follow  any  pattern  within  the 
respondent  groups  represented.  For 
example,  the  comments  of  tha  Stato 
reapondents  were  evenly  divided  oo  this 
isave.  Alao  sobm  motor  carrier  groupa 
thought  the  penalties  too  severe:  while 
soaM  driver  groope  did  not  Several 
reapondents  tho«q|ht  s  "progreaaiva'* 
type  of  panahy  system  shoald  ba  need. 
For  axaaqila,  a  first  offanaa  aieritlng  a  S- 
year  diaqnahfication.  the  second 
infractloa  a  10-yaar  penalty,  and  the 
third  offanaa  artmld  be  a  IllatI— 
disqualification.  Furthermore,  i 
respaodanto  anggaatod  that  ( ' 
drivbv  panalttoa  shauld  ba  Iraatad 


period  shoald  be  a  period  of  10  or  15 
vaars  for  the  aecond  offenaa.  with  a 
Hfetime  diaquaKfication  only  applied  to 
tha  third  offanaa.  Another  State  opposed 
this  concept  vrhen  it  wrote:  ". . .  Ttwse 
are  vary  sarioaa  offenses.  This  is  the 
teeth'  of  tba  tow.  Giving  the  driver  a 
third  chance  to  operate  a  oommerdal 
motor  vehicle  would  be  hard  to  defend 
after  two  previous  DWl  convictions.*"  A 
Stete  driver  licensing  agency  raised  a 
very  important  qnestion  regarding 
sanctions,  when  it  commented:  "First  of 
all.  we  would  like  to  comment  that 
leaving  the  scene  could  be  considered 
lass  severe  dian  D.U.I,  or  commisaion  of 
a  felony.  Secondly,  some  consideration 
should  be  given  to  counting  "inddente" 
instead  of  just  violations  because  of 
certain  drcumstences.  For  instance,  a 
O.U.I,  operator  ooold  leave  the  scene  of 
an  accident.  Would  thit  be  considered 
for  two  penalty  $ancUons  or  would  they 
Merve  concurrentlyT^  (Emphasis  added.) 
Tha  respondent  then  went  on  to  a 
recommend  that: 

tha  lifetim*  disqaaltficatioo  proviuoa  be 
rsdwad  to  a  time  dafiaita  pwiod.  i*^  10 
years.  Otherwise,  there  Is  no  inoeativc  lor  the 
operator  to  comply  with  any  futara 
requiicmenu.  By  providlnf  ■  potential 
feward  (futurv  reinstatement)  we  are 
•nooeraging  Hw  eperator  to  ooaspty  with  the 
impoasd  sanctions. 

Many  of  tha  comments  made  in 
oppoaidon  to  any  reduction  can  be 
reflected  by  the  NTSB  romawnt  that: 


Suiaa) 
(kank  driving  penalty 


Each  (d  llMsa  ofleaaas  cited  repnaants  aa 
extrsmaly  sarioes  violatioa  deserving  af  a 
serious  penalty.  A  saooad  infraction  indicates 
■  fundamental  disregard  for  the  law.  and 
merili  a  lifetime  diK)uaUrication. 
*  *  *  Indeed,  the  probability  of  a  drunk 
drtver  l)eing  arrested  it  to  (mall  that  an 
Individual  muit  drive  drunk  many  times  in 
order  to  Iw  arretted  and  convicted  twice. 
Tliua.  avy  ttpsat  ofleadar  <kvaik  driver 
thould  be  subject  to  extansive  rehabihtaliao 
and  a  lamtliy  diaqualificatioo  period  prior  to 
any  oooaidaratioa  of  retnalatamant 
CMtainly.  no  reinalatament  tbould  ba 
considered  unlets  there  it  clear  evidence  that 
the  driver't  alcohol  problem  hat  been 
completely  overcome. 

QuesUon  7(d).  What  typea  of 
guidelines  or  conditions,  such  as 
successful  completion  of  a  rehabilitation 
program,  should  be  established  in  order 
to  reduce  tha  lifetime  disqualification? 

Vary  law  reapondents  addreaaad  thia 
question  directly.  Moat  of  tba  direct 
raaponaea  awre  to  favor  of  soose  fonn  of 
rehabitttation.  with  many  methods 
suggested  for  reduction  of  the  Ufetime 
disqualification.  Tha  other  40  percent 
arera  against  attempting  rababilitetian 
becaasa  tba  cumnt  aaacttona  abaady 
attow  dM  Aiiaar  two  infeBcttoiia.  ptior  to 
the  iispoaitton  of  a  lifetiaM 


dlsqualifiratiaa  llaee  tmcidiv 
aaaodations  wanted  soi 

rabafaiUlatton  to  ndaoe 

panalty.  aihile  a  baa  iadMliy 

asaoriatioB  aad  a  A<ter  aeaoc— 

were  against  ladaciai  the  penalty.  Hw 
maiod^  of  tfaaae  iavoriiv  tebabiiitatton 
generally  advocated  that  Ae  drhw 
uadaiMoal0.yaar< 


had  undttgoaesucoaasftil  tMstmant  lor 
their  aloaluJ/contiaUed  sabataBoea.  if 
that  had  canaed  the  disqualification. 
There  was  a  ceaspiaious  absence  of 
recommeadatians  for  the  rehabilitation 
of  drivers  coavided  of  Insvii^  the  •«— ff 
of  an  acddent  or  the  commissiaa  of  a 
felony  using  a  commardal  motor 
vehide.  A  natianal  public  iatOTest  gnNg) 
suggested  the  ioBowiog: 


*  *  l-Ksrasseaadvtoiatiaai 
•KAfeii  4  yaars  of  dw  Otst  vtolattsa  diiviiM 
under  the  inftueaos  of  aioohol  ar  a  aoalMSsd 
substaaca.  or  leaving  the  acene  of  an  acddant 
shoald  resuh  in  disqualification  for  liie.  2.  For 
seooad  violationa  oocuning  o/ter  5  years  from 
dw  ooa««otiaa  for  the  first  vioMan.  the 
Secretary  aboald  astabbah  I 
wUohthei 


Question  Tfef.  Should  a  oommercial 
motor  vehicle  operator  who  is  convicted 
of  the  trnasportathiB.  possessian.  or 
unlaarM  ase  of  a  Scfaedide  I  cootrtriled 
substance  (ia  oontmst  to  beteg  tinder  Ik 
influenoe  or  disWbuUng  sodi 
snbstanoes)  be  disqasiified  from 
operatioa  af  each  v^ide?  Shoidd  die 
oSenee  alao  ooverSchedrie  n  thnnq^  V 
contiollsd  siAstsaossT  What  Amid  be 
the  period  of  <fisqaallfieatioB  for  such 
offenses?  Sboidd  (be  period  be  note 
severe  for  offenses  invdviag  hazardous 
materials  ladea  vshkles? 

This  qaestion  was  direcdy  addressed 
by  only  s  fear  (lOJ  percent) 
respondente.  Of  these,  most  thoaght  that 
Schedule  I  cooatdled  sabstances  felony 
offenders  sboabl  be  disqaaUfied.  The 
questioB  about  wbedwr  or  not  Scbedole 
n-V  contrallsd  sabstances  sboidd  also 
be  included,  aiest  believed  Aat  dny 
should  be  indadsd  as  a  disquafifyii^ 
offense.  Only  abeut  balf  of  tbe 
respondents  diracdy  ansareied  the 
question  about  tbe  length  of  the 
disqualification  period.  Suggestians 
ranged  from  1-year  to  lifetiBia 
disqualification,  with  moat  advocattag  a 
lifetime  penalty.  Tbe  qaestian  ngarding 
offenses  involviag  vaUcles  transporting 
hazardous  materials  was  sddnessed  by 
most  of  the  grcap.  with  ao  dear 
consensus. 

Tbe  exad  pesitiea  of  some 
respondente  ea  diese  issues  nras  often 
difficult  to  asssss.  as  same  easwered  by 
repeating  tbe  questien  in  total  aad< 


slnipiy  lespoutung  wini  a  **yes**  or  a 
**Ber  to  cover  a9  fonrof  the  qnesdons. 
OthCTtespendsnte  addressed  rfl.  or 
nearly  su,  roar  tn  oie  ({usstloiis.  but. 
stated  bodi  diet  any  (btrer  convicted  of 
tte  transpaiSBlien.  possession,  or 
uidewfal  ase  of  a  Sdiedide  I  contioBed 
substance  ^  ooabast  to  befatg  tmder  the 
Infhiewce  or  tfatribedng  sadi 
substaaoea)  sbeald  be  dtoquaMied  for 
Ms.  aad  that  a  Hfedne  pendty  was  too 
severe  and  that  FHWA  shoidd  reduce 
tbe  penalty  vto  required  rebabifitation.  It 
is  andesr  whether  these  respondents 
suggested  rahaMttatioB  for  dntg  users 
or  were  also  recoiamending  it  for  dn^ 
dealers  and/or  distribotors. 

Questida  71^  Sheuld  die  1-year  or  S- 
yeer  diaqaaiification  reqairemente  be 
redaoad  far  aacceaaftd  coan^etien  of  a 
siibahiHtatlMiprogpaBi?yso.afhataort 
of  rriiabilitoticn  or  ewdenoe  shoald  be 
provided? 

The  SMjedty  of  ifae  respondente  who 
diieedy  addreased  this  issos  onmsed 
any  redactioa  in  As  Jtfatime  penalty  and 
the  others  favored  some  form  nf 
reduodoa  based  iqwn  vebabiHtation.  or 
the  States  that  cesnaealed.  10  were  hi 
favOT  and  4  were  opposed  to  a  redactioa 
of  tbe  penalty.  A  aatioaal  trudm^ 
organizatioe  reflected  die  oommento  of 
many  other  rp^iondente  t^wa  it  stated: 

It  is  deariy  the  intent  afCoivseaa  to 
prowde  these  diequaKfioatkas  as  a  detemnt 
to  conuniniiig  the  aasodetod  vtoiatio^  aad 
to  protect  die  public  (We  sivpaf^  these 
provisions  and  feel  diat  disqualified  driven 
who  seek  rrfubffitation  need  the 
disquaUBoatian  period  to  prove  that  diey  can 
safely  retara  to  conmadal  driving. 

An  otganization  reptesenting  owmer- 
operator  drivers  felt  that  there  shoald  be 
provision  made  for  "probationary 
release"  from  the  sanctions  after  having 
completed  a  rehabiliation  program. 

Qiestion  7(g).  Consistent  with  our 
questions  regarding  requirements  for 
vehicles  cariying  hazardous  materials, 
how  can  the  mii^imim  S-year 
disqualification  be  applied  to  vehides 
transportii^  hazardous  materials  that 
are  not  placarded? 

There  was  neariy  unanimous 
agreement  that  trymg  to  enforce  the 
program  would  be  extremely  difficult  if 
not  impoesftile,  unless  it  involved  oidy 
placarded  vehldea.  Most  bdieved  that 
the  rule  should  aj^y  only  to  placarded 
vehides,  wlnle  some  suggested 
expanded  the  placarding  ndes  to  cover 
all  vehides  canying  aiiy  amount  tif 
hazaidoos  materials.  A  few  also  had 
other  soggesttons  sudi  as.  "cheddng 
waybills  during  roadside  diedcs  of 
commetdal  motor  vehidea."  "ahoiraig 
hazardous  materials  on  all  traffic 
summons  issued  to  commercial  vdiides 
drivers.**  elc. 


Question  7(h).  ^unild  there  be  a 
mechanism  to  fift  lifetime  or  10-year 
suspensions  for  disqudificatians 
violations  listed  under  {  383.37  (dte 
shotdd  have  read  8  383.51)? 

About  two-thirds  of  the  respondente 
to  this  question  favored  some  form  of 
reduction,  while  one-third  %vere  against 
any  reduction  of  the  penalties.  Among 
die  12  State  respcmdente  directly 
addressing  tins  question.  8  fsvored  soaw 
type  of  rednctttm.  and  4  opposed  it  One 
State's  driver  ficensiqg  agenqr  atated: 

Na  die  basis  for  dw  Act  WW  toiaassva 
problem  drivers  from  the  road.  Any 
modifyiag  efdw  disqadfficatiaaa  would 
detsr  from  dw  goal  of  (he  Act 

A  national  organiartion  repraaantliig 
motor  carriers  of  passeagen  else  veioed 
opposition  by  stating: 

Does  not  believe  dial  FHWA  ahsdd 
attempt  at  this  time  to  establish  ngnlatioos 
far  leduciug  MJettme  ifisqnalifhaitiuns.  The 
statue  aliaadji  provides  that  drivers  get  s 
seooad  diaBoe  alter  oomnitting  one  of  dwse 

very  serioas  vioiatiaas  and  we  do  aot  see  BiV 
basis  far  saadaiiuatfaMi 
diat  farther  chMioasshorfd  be  1 


Respondeitfs  who  fovored  stmie  fonn 
of  penalty  reduction  generaDy  si^guted 
that  the  FHWA  consider  rdidiilitatian 
programs  to  enable  lifetime  sancticms  to 
be  reduced,  but  not  to  reduce  ^ 
penalty  to  less  than  10  years.  Tlaise 
same  respondenta  favoring  a  reduction 
of  the  lifetime  penalty  also  exjMeased 
concerns  about  how  it  would  be 
accomplished.  For  exan^>le.  a  State 
ctmimented: 

Yes.  but  only  after  a  BiaiaMim  of  >•  years 
has  expired  on  a  lifetime  revocaliaa  ar  2 
years  on  a  ICKyear  rewicatian  and  dien  only 
after  having  been  processed  throu^  s  State 
administratian  hearing  (by  Department)  for 
possibie  remstateaieut  on  a  restricted  basis. 

Qaestion  7(i).  If  a  State  ejqmnges 
convictions  as  part  of  a  rehabilitation 
program,  for  example,  after  successfully 
completing  an  alocdad  rehabilitation 
program,  ^ould  FHWA  lift  a  long  (ena 
suspension  because  there  is  no  longer  a 
"conviction?" 

One-third  of  the  respondente  to  this 
question  favored  lifting  a  long  ten 
suspension,  and  two-tUrds  wui. 
oppoaed.  There  were  14  States  adiid 
direcUy  addreascd  this  issue,  of  wiach  4 
favored  liftiiig  the  sanctians  and  10  arere 
opfiosed.  One  State  voiced  ite 
opposition  by  statiog: 

It  it  freqaeol  practice  for  a  ooart  to  order 
the  expungement  of  a  convictioB  far  an 
individBal  wiw  has  asmpleted  a 
rehabilitalaaa  pat^mm.  itegardlaaa  a[  the 
expungessent  die  isifividual  waa  ooavacted 
in  a  court  of  law  aad  dMtefare  tas  FHWA 
should  not  lift  a  long  term  i 
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The  only  rMpoodants  who  favond  (tut 
Ufttog  of  MBctlofii  wort  5  driv«r 
offatMtloot.  1  drhrar  Itariin  oompany 
and  4  StatM.  On*  State  aKprwaad  iU 
doaira  to  Uft  aanctiooa  aa  folkmra: 

Tha  rahabtUuttaa  profraai  riwvU  ba  a 
ooadlttaa  of  tha  dtoatoaaL  Tla  aoavtetlM 
■iKMld  Do(  baoooM  a  part  of  tha  dMvw'a 
rmrdMlaMhafaikloc 
■ppravad  tHiabultatloa  | 


TIm  PHWA  aiVMa  with  dia 
raapoodanta  that  it  ia  not  approprlato  to 
•Ufflinata  aocidanta  which  invohra  only 
proparty  damafa  rathar  than  paraonal 
infury  or  daath  from  tha  daflnltion  of 
dlaquaUiyint  offianaaa.  Thua.  tha  PHWA 
haa  not  oropoaad  to  amand  tha  Uat  of 
diaqiialifyint  offianaaa  to  axchida 
pn>party  damafa  only  aoddanta.  Alao. 
thara  la  no  pcadaa  way  to  dlflarantlata 
ao  callad  "minor"  from  "aarioua" 
Inddanta  of  laavint  dM  M«na  of  an 
aoddant  Any  drivar  who  IntantloaaUy 
laavaa  dia  aoana  of  any  aoddant 
ragardlaaa  of  tha  outooma  of  that 

Grticular  event,  ahould  ba  puniahad  (or 
i/har  (allura  to  oonply  tha  with  law. 
Convaraaty.  tha  PHWA  raoofnisaa  dtat 
under  certain  (uaoally  rare) 
drcumatanoaa.  it  oiay  ba  poaaibla  for  tha 
driver  of  a  large  commercial  motor 
vehicle  to  ba  involved  in  a  minor 
acddant  of  which  ha/aha  may  be 
■enuinely  nnawara.  and  that  oMler  rach 
drcumatanoaa  a  drivar  should  not  ba 
panalind.  Therefore,  the  PHWA 
propoaaa  to  amand  1 38S.51(bK2XiU) 
Dimfualifying  Offmmm,  to  iochida 
"knowli^ly  and  wtUfolly  laavtaf  tha 
■oana  of  an  acddant  whila  oparatinf  a 
oommarldal  motor  vehlda."  To  remain 
oonaiatant  with  thia  propoaad  change. 
I  3n.lS(cM2)(iv)  would  almilariy  ba 
changed. 

Widi  reaped  to  dia  iaaua  of  radudng 
die  Ufatima  diaquallflcatlona.  ttia  PHWA 
propoaaa  to  amand  |  38SJl(bK8).  hf 
alkrwlns  Stataa  tha  option  of  provi«pi« 
an  opportunity  for  sanctlooad  drivara  to 
app^  for  a  reduction  of  diair  tiftUme 
penaJUta  only  after  diey  aarva  a 
minimum  diaauallflcatkm  period  of  tan 
years,  and  only  after  thay  aaooaaafoUy 
complete  a  requisite  rahabdltatloa 
program,  aa  determined  by  their  State's 
driver  licensing  agency.  Second,  tha 


PHWA  suggaats  diat  tha  Stataa  ton  a 
oommlttaa  to  develop  appropriate  CMV 
drivar  rahabilitattoo  pragrama  and 
standarda  aloi«  with  atandardind 
procaduraa  for  BMiiiitarliM  tha 
perfomanoa  of  ralnata  tad  drivara.  Onoa 
thasa  propama  aia  oparatkmaL  thoaa 
CDL  (Mvara  who  aoroU  in  and 
sucoaaafnlly  cooplata  a  rahabUitadoo 
program  that  meets  standardlaad 
procaduraa  could  qualify  (or  a  reduction 

in  dialr  IKatlme  sancdoBS  aftar  dMy 
serve  a  minimum  diaqualiflcatlon  period 
of  10  yaara.  Third,  to  ramaln  oonaiatant 
wldi  die  Intent  of  die  Act  die  Ufetlma 
dlaqoaliflcatioo  would  not  be  expoagad 
from  the  driver's  reoord  for  any  raaaoo 
even  aftar  succeaaful  rehablUtadoB  and 
relnatatement  Accordingly,  the  PHWA 
propoeaa  that  any  oommardal  drivar'a 
convkdooa  of  diaqoallflylog  oflsnaaa.  aa 
set  forth  in  |  383.51.  would  ba 
permanently  retained  in  tha  drtvar'a 
CDL  record,  ragardlaaa  of  whathar  die 
State  airniingaa  its  drivar  racorda.  Thia 
propoaal  tvould  require  that  a  CkffV 
driver  who  completes  a  rehabilitatloo 
program  aflar  being  dlaqna  lifted  for  life 
cootinoea  to  ba  aubfad  to  the  penalitlaa 
indudad  In  dda  Act 

Tharalora.  any  such  reinstated  drivar 
who  mav  ba  convicted  of  another 
dlaqualiiying  offense,  would  be 
permanently  diaqnaHflad  for  Ufa. 

Coograaa  spedflcally  dladngulahed 
betwaan  tha  duration  of  diaquaHftoatlon 
for  a^  drivers  which  use  dialr 
vahlclea  in  the  commission  of  a 
controlled  subatanoa  (slony  and  (or 
CMV  drivers  which  are  convicted  of 
other  typae  of  offenses  In  section 
12008(b)  of  die  Act  Accordinaly.  die 
PHWA  has  not  proposed  to  aUow  CMV 
drivers  to  uae  their  vehldea  in 
commission  of  controlled  subetanca 
felonlea  to  get  a  reduction  of  a  lifetime 
disqualification. 

With  regard  to  diaqnalificatioo  for 
convictions  for  tha  transportation, 
poasession.  or  uae  of  controlled 
substancea,  section  1200e(a)  of  tha 
Commercial  Motor  Vehicle  Safety  Ad  of 
1080  requires  a  one  year  dlaqualificadon 
for  a  paraoo  "who  uses  a  commercial 
motor  vehide  in  the  commission  o^  a 
felony  (other  than  a  felony  deecribed  In 
subeection  (b))."  A  second  conviction 
for  an  offense  of  this  type  requires  a 
lifetime  disqualification.  Pel<my  drug 
convictions  for  transportation. 
poaeessioB.  or  uae  of  controlled 
subetanoaa  would  ba  covered  by  this 
provision,  which  was  codified  in  tha 
June  1. 1987.  final  rule. 

Di9Ctt$»ioa  of  Other  l$Mue» 

Itaa  1.  Piopoaad  darlflcaUon  of  how 
to  apply  sancdona  whan  mora  than  one 


disqualifying  offense  occurs 
slmultanaoualy: 

Several  commanters  have  aaked  how 
aanctlooa  ahoohl  ba  applied  when  two 
(or  mora)  diaanalifying  offianaaa  occur 
almnltanaouafy.  or  •»  part  of  a  eingle 
incident  aoch  aa  laavliag  the  aoene  of  an 
acddant  during  tha  oommisalon  of  a 
(alooy  with  a  '•^*— «««•"•'■'  motor  vehicle. 
Aldioogh  die  PHWA  did  not  raise  any 
spadfWi  quaatloaa  on  this  issue  in  the 
final  rale  PuhHahad  on  June  1. 1987.  die 
iaaoa  la  addraaead  with  reaped  to 
dlaqwaHflradon  (or  Ufa  by  die  Model 
CDL  Law  Sabcoamittea  of  the 
American  Aaaodatton  of  Motor  Vdddes 
AdrntadatNtora  (AAMVA)  in  dialr  moat 
recent  (aixdi)  draft  of  die  IModel 
Unifbra  Commerdal  Drivar  License 
Ad"  (sadkm  12).  The  approach  taken  In 
die  modd  law  la  to  diaqnallfy  (or  Ufe  a 
paraon  who  ia  ooovldad  of  two  or  mora 
vloladoca  of  tha  nature  which  reault  in  a 
lifedma  diaqualiflcatlon  only  where  the 
ooovlctlona  ailaa  from  two  or  more 
aaparato  Inddaata.  Tha  PHWA  balievea 
that  thia  approach  la  oonaiatant  with  the 
intent  of  Coograaa  bacauaa  tha  Ad 
mandataa  a  aariea  of  Incraaalngly 
stringent  periods  of  diaqualification  for 
second  and  aubaaqnent  ofhnaes.  The 
PHWA  believes  that  theee  iacreasingfy 
atrlngent  periods  of  disqualifications 
ware  intaiidad  to  addiaas  aubaequent 
aeparata  offanaea  radiar  than  multiple 
offenses  ariaing  out  of  a  aingle  incident 
Thus,  die  PHWA  propoaaa  to  clarify  diat 
die  driver  be  diaqualified  for  life  if  he  or 
aha  is  ooovldad  for  offanaea  which  arise 
from  two  or  more  separate  inddents. 
This  clarification  ia  indudad  in 
I  S83Jl(bN3Klv).  SimUar  lai^uaga  ia 
Induded  in  i  383.51(cM2)  (i)  and  (U) 
dealing  with  serious  traffic  vlolationa. 

Item  2.  Propoaal  to  amend  1 383.1 
(bH2)  and  (b)(5)  to  clarify  reporting 
raquirements: 

As  currentfy  written.  |  38S.l(b) 
apedfies  tha  requirement  to  report 
"certain  vi(^tions  and  suspensions" 
and  panaltiea  for  various  "violations."  It 
faila  to  identify  the  spedfic  types  of 
"violations"  being  addressed  and  that 
the  requirement  is  limited  to  the 
reporting  oi  convictiona  of  certain 
criminal  offanaea.  serious  traffic 
vlolationa  (with  the  exception  of  parking 
vlolationa.  vehicle  wei^t  and 
equipment  defeds).  and  any 
suspensions,  revocations,  or 
canoallatioos  of  certain  driving 
privilagea.  The  PHWA  propoaaa, 
therefore,  to  amend  1 383.1(bK2)  to 
clarify  that  a  driver  is  required  to  notify 
both  his/her  employer  and  his/her  Stete 
of  domidle  of  all  oonvictiona  of  certain 
criminal  offenses,  serious  traffic 
violatioaa,  and  any  suspensions. 


Fwfaral 
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revocationa,  or  canoellatnns  of  certain 
driving  privileges.  The  PHWA  alao 
propoaaa  to  amend  i  383.1(b)(5)  to 
clarify  diat  the  penalties  pertain  to 
convicUona  of  certain  criminal  offenses, 
serious  traffic  violations,  and  any 
auspensions.  revocations,  or 
cancellations  of  certain  driving 
privileges.  Additionally,  FHWA 
propoaaa  to  amend  S  383.31  (a)  and  (b) 
to  clarify  that  such  notification  most  be 
given  widiin  30  days  after  the  person  is 
convicted. 

Item  3.  Proposal  to  clarify  the 
requiremente  for  casual,  intermittent  or 
occasional  type  driver  employees  under 
Part  383: 

Due  to  die  fad  that  a  casual, 
intermittent  or  occasional  type  of  driver 
has  no  "regtdar  employer^  per  se,  die 
present  regulations  are  nnclajir  as  to 
whom  such  casual,  intermittent  or 
occasional  drivers  should  report  their 
convictions  of  disqualifying  offenses,  as 
set  forth  in  %  383.51.  Therefore,  die 
FHWA  proposes  to  amend  |  383.5 
definition  of  "Employee"  to  include  all 
casual,  intermittent  or  occasional  type 
drivers.  It  is  also  proposed  to  amend 
{  8  383.1(b)  and  383.31(b)  to  dwify  diat 
drivers  must  notify  their  current 
employer  and  State  of  licensure  of  any 
such  convictions.  If  the  driver  is  not 
cuirendy  employed,  he/she  must  still 
notify  tlw  State  of  Uoeooure. 

Item  4.  Proposal  to  impose  penalties 
for  falsification  of  required  infonnation 
under  Part  383: 

All  States  currentiy  have  laws  which 
deal  with  falsification  of  information  on 
Ucense  documents.  These  laws, 
however,  are  not  consistent  As  part  of 
the  minimum  standards  for  licensing 
and  testing  CMV  operators,  the  FHWA 
included  a  requirement  that  States  must 
impose  a  penalty  on  a  CDL  applicant 
who  is  discovered  by  the  State  to  have 
falsified  information  required  for  the 
CDL  The  FHWA  believes  diat  a 
4  minimum  level  for  such  penalties  needs 
to  be  established  to  ensure  similar 
treatment  of  CMV  operators  across  the 
country.  Such  penalties  would  aUo  help 
deter  an  applicant  from  attempting  to 
get  a  second  license  or  a  new  CDL 
during  the  time  he/she  is  disqualified. 
Therefore,  the  FHWA  is  proposing  to 
amend  8  383.53  to  provide  minimum 
penalties  of  at  least  a  60-day  Ucense 
suspension,  revocation  or  cancellation 
for  States  to  apply  to  those  persons  who 
knowingfy  fabify  or  evade  submitting 
required  information  when  applying  for 
an  initial  CDL,  a  CDL  renewal  or  a  CDL 
from  a  new  State  of  domicile. 

Item  5.  Propoaal  to  darify  when  the 
period  xi  (fisqualification  should  b^jn: 

Several  questions  have  been  raised  to 
the  PHWA  about  whether  die  period  of 


time  for  which  a  driver  may  be 
disqualified  is  to  begin  on  die  date  of  the 
violation  or  the  date  of  conviction. 
Because  the  Ad  requires  that  drivers  be 
disqualified  when  tlwy  are  "found  to 
have  committed"  certain  offenses,  the 
FHWA  believes  that  the  diaqualification 
period  should  begin  at  the  time  when  die 
driver  is  convicted  of  the  disquahfying 
offense  Thus,  the  FHWA  proposes  to 
amend  bodi  8  363.51  (b)(l]  and  (cKl)  to 
darify.  in  the  general  rule  statement 
that  the  driver  would  be  disqualified  at 
the  time  he/she  is  convicted. 
Regulatory  Impad 

11118  notice  ia  based  on  commento 
made  on  the  procedures  promulgated 
June  1, 1987,  to  implement  the  statutory 
provisions  of  the  Commercial  Motor 
Vehicle  Safefy  Ad  of  1986.  At  diat  time, 
the  FHWA  determined  that  these 
actions  did  not  constitute  a  mafor  nde 
under  Executive  Order  12291.  liie 
amendflwnts  to  the  final  rrde  that  would 
result  from  diis  notice  are  not  expected 
to  result  in  an  annual  effed  on  the 
economy  of  $100  niillimi  or  more,  or  lead 
to  a  major  increaae  in  coste  or  prices,  or 
have  significant  adverse  eSeda  on  the 
United  States  economy.  Because  of  the 
pubUc  interest  in  the  issue  of 
commerdal  motor  vehicle  safefy  and  the 
expected  benefits  of  improved 
transportation  safety,  however,  this 
notice  is  considered  significant  under 
the  regulatory  policies  and  procedures 
of  the  DOT.  For  this  reason  and 
pursuant  to  Executive  Order  12498,  this 
rulemaking  action  has  been  induded  on 
the  Regulatory  Program  for  significant 
nJemaking  actions. 

The  eamomic, impacts  of  this 
rulemaking  that  wiD  occur  are  primarify 
mandated  by  the  statotory  provisions 
themselves.  For  this  reason,  a  full 
regulatory  evaluation  is  not  required. 
However,  since  an  analysis  of  impacts, 
induding  etxmondc  factors,  is 
necessarily  involved  in  the  preparation 
of  related  motor  vehide  safefy 
regulations,  a  regidatory  evaluation  was 
prepared  for  the  rulemaking  actions 
neeided  to  implement  the  Ad.  Iliis 
evaluation  addresses  the  provisions 
contained  in  this  notice,  has  been  placed 
in  the  public  docket  and  is  available  iat 
inspection  in  the  Headquarters  office  of 
die  FHWA,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

A  significant  part  of  the  motor  carrier 
industry  and  other  employers  covered 
by  the  Act  are  made  up  of  small  firms, 
fitim  one-person,  one-truck  operations  of 
some  owner-operators,  to  the  diousands 
of  small  fleet  operators  throughout  the 
country.  For  this  reason,  the  benefit  and 
cost  considerations  described  in  the 
regnlatory  evaluation/regulatory 
flexibilify  analysis  as  appUcable  to 


employers  and  the  motor  carrier 
indiustry  in  general,  are  equally 
applicable  to  the  small  entify  component 
of  the  industry.  Small  entities  have  been 
represented  at  public  meetings  held  to 
discuss  the  Act  and  small  entities  have 
had  the  opportunity  to  submit  commenta 
to  the  public  docket  established  in 
conjunction  with  FHWA's  August  1,       - 
1986,  ANPRM  as  well  as  die  several 
other  rulemaking  notices  required  by  die 
Act  The  FHWA  is  foUy  committed  to 
doing  all  that  it  can  to  ensure  that  no 
undue  burdens  are  placed  on  small 
entities  as  a  result  of  this  notice. 
Federalism  fanpad 

The  FHWA  has  reviewed  the 
proposed  changes  to  the  Conunocial 
Driver  Licensing  Standards  in  light  of 
the  purposes  of  the  Ad  and  the 
President's  Executive  Order  on 
Federalism  (Executive  Order  12612, 
October  26, 1987).  In  enacting  the 
Commercial  Motor  Vehicle  Safefy  Act  of 
1986,  the  Congress  found  diat  it  is  in  the 
public  interest  to  enhance  commerdal 
motor  vehicle  safefy.  Congress 
identified  commerdal  motor  vehide 
safefy  as  a  matter  of  national 
importance  and  induded  requiremente 
for  a  single  license  and  driver 
disqualifications  as  part  of  the  mandates 
in  the  Act 

In  his  Executive  Order  on  Federahsm, 
the  Prraident  ordered  Ejcecutive 
Departments  and  agencies  to  be  guided 
by  certain  fundamental  federalism 
principles  in  formulating  and 
implementing  policies  that  have 
federalism  implications.  These  policies 
have  been  taken  fully  into  account  in  the 
development  of  the  proposal.  This 
proposal  would  limit  the  policy  mairing 
discretion  of  the  States  only  in  narrow 
ways,  and  does  so  onfy  to  achieve  the 
national  purposes  of  the  ad.  For 
example.  States  would  continue  to  have 
sole  discretion  as  to  whether  or  not  to    - 
license  any  CMW  operator  and  what 
specific  procedures,  teste,  fees  or 
penalfy  applications  are  applicable. 
Thus,  it  is  certified  that  the  policies 
contained  in  this  document  have  been 
assessed  in  light  of  the  principles, 
criteria,  and  requirements  of  the 
Federalism  Executive  Oder,  and  accord 
fully  with  the  letter  and  spirit  of  the 
President's  Federalism  initiative. 

A  regulatory  informatian  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agoida  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
Odober  of  each  year.  The  RIN  number 
contained  in  the  headii^  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  agenda. 
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For  th*  foragoliM  i«««m«  and  under 
Um  critaria  of  tlia  Rafulatocy  PUxlbillhr 
Act  the  PHWA  hOTtby  owtlflM  that  If 
pronulgatad.  this  action  will  not  hava  a 
•ignlficant  aconomlc  Impact  on  a 
•ulMtantial  number  of  small  entities. 

The  collection  of  information  required 
by  the  final  rule  published  on  June  1. 
1987,  to  implement  the  siiwle  license  and 
certain  reporting  and  notification 
requirements  has  been  aporoved  by  the 
Office  of  Management  and  Budget  (0MB 
No.  Z12S-0642).  No  additional  burdens 
are  expected  to  result  from  this 
rulemaking. 

List  of  8iib)ecls  In  «■  CFR  Parts  an 

Commerdal  driver's  license  standards 
requirements  and  penalties.  Highways 
and  roads.  Motor  carriers'  Motor  vehicle 
safety.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  DooMSllc  Ajairtance 
Program  Number  20217.  molor  carrier  sefsty.) 

Uaued  on:  January  H,  MM. 
Kooan  B.  r  aula. 
ndemJ  Highway  AdminiBtrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  proposes  to  amend  Title 
40.  Code  of  Federal  Regulations.  Subtitle 
B.  Chapter  m.  as  set  forth  below: 

PART  an-coMMCRCiAL  omvcirt 


lamsi 


1.  The  authority  dUdon  for  40  CFR 
Part  383  continues  to  read  as  follows: 

Aulharilr  TlUa  Xn  of  Pub.  L  a»-57a  100 
Stat.  3207-170;  48  U.&C  3102: 40  U.&C  App. 
2S05;  49  CFR  1.48 

Z  Sections  383.1(b)  (2)  and  (5)  are 

revised  as  follows: 

1808.1 


(b)  •  •  • 

(2)  Requires  a  driver  to  notify  the 
driver's  current  employer  and  the 
driver's  State  of  domldle  of  certain 
convictions; 


(5)  Establishes  periods  of 
disqualiflcation  and  penalties  for  those 
persons  convicted  of  certain  criminal 
offenses  and  serious  traffic  violations,  or 
subtect  to  any  suspensions,  revocations. 
or  cancellations  of  certain  driving 
privileges: 

3.  Section  383.8  is  amended  by  adding 
one  definition  entitled  "UVCMTO "  and 
revising  five  definitions,  and  placing 
them  in  alphabetical  order  as  follows: 


"XUfntroIM  Bubttanot"  has  the 
meaning  such  (arm  has  «nd4 
102(8).  of  the  Controlled  subatanoes  Act 
(21  VA.C.  802(8))  and  includes  aU 
subatanoes  Ustod  on  Schedules  I  throu^ 
V  of  21  CFR  Part  1308.  as  thev  mav  b« 
rovlaad  from  tbam  to  time.  Schedule  I 
substances  are  identified  fai  Appendix  D 
of  this  subcfaaptar  and  Schedules  0 
through  V  are  identified  in  Appendix  B 
of  this  subchapter. 

"Driver'i  Ucbom"  means  a  Ucense 
issued  by  a  State  or  other  (urisdictioii.  to 
an  individual  which  authorizes  the 
individual  to  operate  a  motor  vehicle  on 

the  hi^ways. 

•        •        •       •       • 

"Emphy&e  "  means  any  operator  of  a 
commerdal  motor  vehicle,  including  full 
time,  regularly  employed  drivers:  casual 
intermittent  or  occasional  drivers: 
leased  drivers  and  independent  owner- 
operator  contractors  (while  in  the  course 
m  operating  a  oommodal  motor 
vehicle)  who  are  either  dlrecdy 
employed  by  or  under  lease  to  an 
employer. 

"Seriout  traffic  violation" xmuim 
convictions,  w^en  operating  a 
commerdal  motor  vehide,  ofc 

(a)  Bxoesslve  speeding.  Involving  any 
single  charge  for  any  speed  of  15  mUas 
per  hour  or  more,  above  the  poated 
speed  limit 

(b)  Reckless  driving,  as  defined  by 
State  or  local  law  or  regulation, 
induding  charges  for  the  offenses  of 
drivliM  a  commerdal  motor  vehide  in 
wUlhu  or  wanton  disregard  for  the 
safety  of  persons  or  property 
(UVCMTO,  i  11-001).  Impn^  or 
•rretlc  traffic  lane  changes  (UVCMTO. 
1 11-304  and  308)  or  followiog  the 
vehide  ahead  too  cloaely  (UVCMTO. 
1 11-310):  or 

(c)  A  violation  of  State  or  local  law 
relating  to  motor  vehicle  traffic  control 
(other  than  a  paridng  violation)  and 
arising  in  connection  with  a  fatal 
acddent  (Serious  traffic  violations 
exclude  vehide  weight  and  defect 
violations.) 

"UVCMTO"  means  the  Uniform 
Vehide  Code  and  Model  Traffic 
Ordinance.  1987  Edition  published  by 
the  National  Committee  on  Uniform 
Traffic  laws  and  Ordinances,  as  it  may 
bo  amended  from  time  to  time. 

4.  Section  383.31  is  amended  by 
revising  paragraphs  (a),  (b)  and  (cM4)  ■• 
follows: 


(a)  Bach  person  who  operates  a 
coDunerdal  motor  vehide,  who  has  a 
commerdal  driver's  license  issued  by  a 
State  or  )urisdiction.  and  who  is 
convicted  of  a  State  or  local  law  relating 
to  motor  vehide  traffic  control  (other 
than  a  parking  violation)  in  a  State  or 
{urisdictlon.  other  than  the  one  whidi 
issued  his/her  license,  shall  notify  an 
official  dMignated  by  the  SUte  or 
lurisdiction  which  issued  such  license, 
of  such  conviction.  The  notification  must 
be  made  within  30  days  after  the  data 
that  the  person  has  been  convided. 

(b)  Eadi  person  who  operates  a 
commerdal  motor  vehicle,  who  has  a 
commerdal  driver's  license  issued  by  a 
State  or  furisdlction.  and  who  is 
convicted  of  a  State  or  local  law  relating 
to  motor  vehicle  traffic  control  (other 
than  a  parking  violation),  shall  notify 
his/her  current  employer  of  such 
conviction.  The  notification  must  be 
made  within  30  days  after  the  date  diet 
the  person  has  bam  convicted.  If  the 
driver  is  not  cuirentfy  employed,  he/she 
must  notify  the  State  or  jurisdiction 
which  issued  the  license  according  to 

1 383Jl(a). 

(€)••• 

(4)  The  specific  criminal  offienses  and 
serious  traffic  violations  for  which  the 
person  was  convicted  and  any 
suspension,  revocation,  or  cancellation 
of  certain  driving  privileges  which 
resulted  from  such  conviction(s); 
•       •       •       •       • 

8.  Section  383.51  is  amended  by 
revising  paragraph  (b)  and  (c)  to  read  as 
follows: 


ia82Ji 


(b)  Disqualiflcation  for  driving  while 
under  the  influence,  leaving  the  ecene  o/ 
an  accident,  or  commission  of  a 
felony  —(1)  General  rule.  A  driver  who 
is  convided  of  a  disqualifying  offense 
specified  in  paragraph  (b)(2)  of  this 
section,  is  disqualified  at  the  time  of 
such  conviction  for  the  time  specified  in 
paragraph  (b)(3)  of  this  section,  if  the 
offense  was  committed  while  operating 
a  commerdal  motor  vehide. 

(2)  Disqualifying  offenses.  The 
foUowing  offenses  are  disqualifying 
offenses: 

(1)  Driving  a  commerdal  motor  vehide 
while  imder  the  influence  of  alcohol, 
fills  shall  indude: 

(A)  Driving  a  commerdal  motor 
vehide  while  the  person's  alcohol 
concentration  is  oi!04  percent  or  more:  or 

{fi]  Driving  under  the  influence  of 
alcohol  as  prescribed  by  SUte  law,  or 
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(C)  Refusal  to  undergo  such  testing  as 
its  required  by  any  State  or  Jurisdiction 
in  die  anforcement  of  1 383Jl(bH2Mi) 
(A)or(B).ori382J(aK2): 

(11)  Driving  a  commerdal  motor 
vehicle  while  under  the  hifluence  of  a 
controlled  substance: 

(ill)  Knowingfy  and  willfnlfy  leavbig 
the  scene  of  an  acddent  involving  a 
commercial  motor  vehide; 

(iv)  A  felony  involving  ttie  use  of  a 
commercial  motor  vehicle,  other  than  a 
felony  described  in  paragrairii  (b)(2Kv) 
of  this  section;  or 

(v)  The  use  of  a  commndal  motor 
vdiicle  in  the  commission  of  a  felony 
Involving  manufacturing,  distribntiiig.  or 
dispensing  a  controlled  substance. 

[Z)  Duration  of  disqualification  for 
driving  while  under  the  influence, 
leaving  the  scene  of  an  accident,  or 
commission  of  a  felony,  (i)  First 
offenders.  A  driver  is  disqualified  for  1 
year  after  the  date  the  driver  is  found  to 
have  committed  an  offense  described  in 
paragrairfis  (bK2)(i)  Hbrovg^  (b)(2)(iv)  of 
this  section,  provided  die  veliicle  was 
not  transporting  hazardous  materials 
required  to  be  placarded  under  the 
Hazardous  Materials  Transportation 
Ad  (40  U.S.C  App.  1801-1813). 

(ii)  First  offenders  transporting 
hazardous  materials.  A  driver  is 
disqualified  for  3  years  after  the  date  the 
driver  is  found  to  have  committed  an 
offiense  described  in  paragraphs  (bH2)(i) 
Uuvn^  (b)(2)(iv)  of  diis  section,  if  die 
vehide  was  transporting  hazardous 
materials  required  to  be  placarded 
under  the  Hazardous  Materials 
Transportation  Act  (49  U.S.C  App. 
1801-1813). 

(iii)  First  offenders  of  controlled 
substance  felonies.  A  driver  is 
disqualified  for  life  after  the  driver  is 
foimd  to  have  committed  an  offense 
described  in  paragraph  (b)(2)(v)  of  this 
section. 


(iv)  Subsequent  offenders.  A  driver  is 
disqualified  for  life  after  die  date  die 
drivier  is  found  to  liave  committed  an 
oBeaae  described  in  paragraphs  (bK2Ki) 
dirough  (b)(2)(iv)  of  diis  section,  if  die 
driver  had  been  found  to  have 
committed  once  before  in  a  separate 
incident  any  offense  described  in 
paragraphs  (b)(2)(i)  dirou^  (b)(2)(iv)  of 
diis  section. 

(v)  Any  driver  disqualified  for  life 
under  1 383Jl(b)(3)(iv)  of  diis 
paragrai^  who  has  both  voluntarily 
enrdled  in  and  successfully  completed, 
an  appropriate  rehabilitation  program 
which  meets  the  standards  of  his/hw 
State's  driver  licensing  agency,  may 
apply  to  the  licensing  agency  for 
reinstatement  of  his/her  commerdal 
driver's  license.  Sudi  applicants  shall 
not  be  eligible  for  reinstatement  from 
the  State  unless  and  until  such  time  as 
he/she  has  first  served  a  minimum 
disqualification  period  of  10  years  and 
has  fully  met  his/her  State's  standards 
for  reinstatement  of  commercial  motor 
vehide  driving  privileges.  Should  a 
reinstated  driver  be  subsequendy 
convided  of  another  disqualifying 
offense,  as  qwdfied  in  paragraphs 
(b)f2Ki)  dirou^  (b)(2)(iv)  of  diis  section, 
he/she  shaU  be  peimanendy 
disqualified  for  life,  and  shall  be 
ineligible  to  again  apply  for  a  reducticm 
of  the  lifetime  disqualification. 

(c)  Disqualification  for  serious  traffic 
violations— {1)  General  rule.  A  driver 
who  is  convicted  of  a  serious  traffic 
violation  is  disqualified  at  the  time  of 
such  conviction  for  the  applicable  period 
of  time  spedfied  in  paragraph  (c)(2)  of 
this  section. 

(2)  Duration  of  disqualification  for 
serious  traffic  violations— {i)  Second 
violation.  A  driver  is  disqualified  for  60 
days  if,  during  any  3-year  period,  the 
driver  commits  two  serious  traffic 


violations  in  separate  incidents  for 
nt^ch  he/die  is  subsequendy  convicted. 

(ii)  Thud  violation.  A  driver  is 
disqualified  for  120  days  if.  during  any  3- 
year  p^od.  die  driver  commits  tbee 
serious  traffic  violations  in  separate 
incidents  for  which  he/she  is 
subsequentfy  convicted. 

8.  Secticm  383.53  is  amended  to  add 
penalties  for  falsification  of  infomiation 
and  is  revised  to  read  as  follows: 


§383.58 

(a)  General  Any  person  who  violates 
die  rules  set  forth  in  Sulqiarts  B  and  C  of 
this  part  may  be  subjed  to  dvil  or 
criminal  penalties  as  provided  for  in  49 
U.S.C  521(b),  as  amended  by  section 
12012  of  Pub.  L9»-57a 

(b)  Disqualification  for  falsificotion  of 
information.  Any  person  who  knowingfy 
falsifies  information  or  certifications 
required  to  be  provided  to  a  State  in 
SulqMrt  E  is  subjed  to  the  penalties 
associated  with  such  falsification  in  that 
State.  At  a  minimiiin,  soch  penalty  wiU 
be  the  suspension,  revocation,  or 
cancellation  of  his/her  CDL  or  a 
disqualification  fitim  operating  a 
commerdal  motcn*  vehide  for  a  period  of 
at  least  80  consecutive  days. 

PART  S91-QUA1JFICA1K)NS  OF 
DRIVERS 

7.  Section  391.15(cM2)(iv)  is  revised  as 
follows: 


1881.15 


(c)  *  '  • 

(2)  •  •  • 

(iv)  Knowingly  and  willfully  leaving 
the  scene  of  an  accident  «^e  operating 
a  commerdal  motpr  vehide;  or 
•       •       •       •       • 
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(FAm; 


;  Department  of  Defense 
(DoD).  General  Service*  Adminlttradoo 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Interim  rule  with  request  for 
comments  and  final  rules. 

WUmmAnr.  Federal  Acquisition  Circular 
(FAC)  S4-42  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  foUowdng:  Small  Business 
Competitiveness  Demonstration 
Program:  Publidalnf  Proposed 
Regulations:  Qariflcation  of  Records 
Retention  Requirements:  Sealed  Bid 
Documentation:  Documentation  of  Finn- 
Fixed  Price  Contracts:  Five- Year  Option 
Limitation:  Approval  and  Option 
Oauses:  Small  Business  Sixe  Standards; 
Wabh-Healey  Eligibility:  Nonpersonal 
Healthcare  Services;  Value  Engineering 
and  OMB  Circular  A-131:  and  Diversion 
of  Shipment  under  F.o.b.  Destination 
Contracts. 

OATit:  Bffectiv»  data:  March  2. 1960, 
except  for  Subpart  10.10  which  ia 
effective  January  31, 1989. 

Comment  date:  Comments  on  the 
Interim  rule.  Subpart  19.10.  ihaeld  ba 
submitted  to  the  FAR  Secretariat,  at  the 
addreaa  balew,  em  or  bofare  A|irii  S. 
1080  to  be  considered  In  the  formulation 
of  a  nnal  rule.  Plaaee  aMa  FAC  04^42  in 
all  correspondence  on  (his  subject. 
AOOMM:  Interested  parties  should 
submit  wrritten  comments  to:  Gaaeral 
Services  Adolnistratioa.  FAR 
SacrelMlat  (YRS).  1Mb  ft  P  Sbaets  NW, 
Raaa  mu.  WasMaglaa.  DC  flMOS. 

Margaret  A.  Willis,  FAR  Secretariat 
Room  4041.  OS  Building.  Washington. 
DC  20406.  (202)  523^755.  Please  cite 
FAC  64-42  in  all  correspondence  on  this 
•ubject. 

ANY 


A.  Deterainatioa  To  Issue  an  Interin 


MCM-tt  Item  I.  A  determination 
has  been  made  under  authority  of  the 
Secretary  of  Defense  (DoD).  the 
Administrator  of  General  Services 
(C8A).  and  the  Administrator  of  the 


National  Aarooaatka  and  Spaoa 
Aliiiialiliillia  INASA)  to  ii 
ii^lilliailalliiiiT   '"'^ 
interim  rule.  Thia  action  is 
bacauaa- 

Tha  Offlca  of  Management  I 
(OMB).  Office  of  Pedaral  Proawment 
Policy  (OPPP).  published  in  the  WuimMi 
Baftstar  on  December  20, 106a  (SI  PR 
82880)  an  interim  policy  diiacMea  wMi 
comments  due  February  15.  IflM, 
implementing  the  requirements  aff  Pab. 
L  100-686,  Title  VD  of  the  "Busiaaaa 
Opportunity  Development  Refonn  Aot  af 
1088.** 

DoD.  GSA.  and  NASA  have 
determined  that  compelling  reaaoaa 
exist  to  promulgate  an  interim  i 
without  prior  opportunity  for  [ 
oommenL  However,  pursuant  la  Pob.  L 
00-877  and  FAR  1.801.  puUk  na—nnH 
received  in  response  to  tbii  InlariB  tela 
will  be  considered  In  fonaulatlBi  a  ftaal 
nila. 

B.  Puboc  CoaunaBts 

FAC  M-a  Item  U.  On  (anuaqr  18. 
1008,  an  interim  rule  was  publkbed  in 
the  Padatal  Raglalar  (80  FR  i 
comments  that  were  received  ^ 
considered  by  the  Councils  in  the 
development  of  this  final  rule. 

mCM-4Z  Aam  XI.  On  Januaty  V. 
1088.  a  proBoaed  rule  was  publahad  ia 
the  Federal  Ragistar  (53  FR  2404).  The 
comments  that  were  received  were 
considered  by  the  Councils  in  the 
deaaloymant  althis  final  rule. 

mCM-tt  Mam  XII.  On  Seplan^ar  S. 
1088,  a  propoaad  rule  was  published  in 
(kaMlirflaiMar  (51  FR  31100).  Tba 
comments  that  were  received  were 
oaaBldara4  by  &e  Councils  in  the 
development  of  this  final  rule. 

C  Papamuit  Reduction  Ad 

FAC  84-42.  Hem  I.  The  applicability  of 
&e  Papaiwaik  Seduction  Act  (Pab.  L 
06-«ll)  is  addressed  by  OFPP  fai  their 
notice  of  iaierim  policy  directive 
poUished  In  the  Federal  Ragislar  on 
Deeembar  20. 1188  (53  FR  5288^. 

FAC94-a  Item*  II  through  XIII.  Hm 
Pifirwiifc  Kadaction  Act  (Pub.  L  0ft- 
511J  daas  aat  apply  because  tbaaa  laal 
rules  do  not  impose  any  reportag  ar 
recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OftS 
under  44  U.&C  3801.  et  seq. 

D.  Regulatory  Flexibility  Act 

FACB4-4Z  Item  I.  The  appftoabili^  of 
(he  Regulatory  Flexibility  Act|AibI. 
06-354)  is  sddressed  by  OFPPtelkok 
notice  of  interim  policy  directhw 
published  in  the  Federal  Regialvaa 
December  20. 1000  (83  FR  B28«> 


FACd4-4Z  Item  U.  A  Final  Regulatory 
nexibllity  Analysis  has  been  prepared 
■■d  will  be  submitted  to  the  Chief 
Gaunsel  for  Advocacy  of  the  Small 
Basiness  Administration. 

F/ICM-a  Items  III  IV.  V.  VI.  VII. 
YBI.  X  XII.  andXlIl  DoD,  GSA.  and 
MASA  certify  that  the  Regulatory 
HexibiUty  Act  (Pub.  L  06-354)  does  not 
app4y  because  each  revision  is  not  a 
li^rilcant  revision"  as  defined  in  FAR 
LSOl-1;  i.e..  it  does  not  alter  the 
•riMtantive  meaning  of  any  coverage  in 
te  FAR  having  a  significant  cost  or 
■dbnlnlstrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
Ibe  iniemal  operating  procedures  of  the 
laaafeai  agencies.  Accordingly,  and 
eanaMent  with  section  1212  of  Pub.  L 
00-828  and  section  302  of  Pub.  L  96-877 
pertaining  to  publication  of  proposed 
sagulations  (as  implemented  in  FAR 
Subpart  1.8,  Agency  and  Public 
Participation),  solicitation  of  agency  and 
public  views  on  the  revisions  is  not 
raquired.  Since  such  solicitation  is  not 
required,  the  Regulatory  Flexibility  Act 
does  not  apply. 

FAC84-'4Z  Item  DC.  DoD,  GSA.  and 
NASA  certify  that  this  final  rule  wrill  not 
have  a  significant  economic  impact  upon 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regtilatory 
FlexibiUty  Act  of  lOOa  8  U.S.C  801.  et 
seq..  because  the  changes  only 
taploHwnt  in  the  FAR  the  final  rules 
loaaad  by  the  Department  of  Labor  at  41 
CFR  8ft-201.101(b)  on  March  la  1966. 

FAC  M-tZ  Item  XI.  DoD.  GSA.  NASA 
oartify  that  this  rule  will  not  have  a 
ilgnificant  economic  impact  upon  a 
anbatantlal  number  of  small  entities 
nvithin  the  meaning  of  the  Regulatory 
Flexibility  Act  of  lOOa  8  U.S.C  601.  et 
seq.  The  majority  of  nonpersonal 
aenrices  contracts  currently  awarded 
contain  provisions  requiring  health  care 
providers  to  maintain  liability  insurance 
■id  indemnify  the  Government  for 
lability  producing  acts  by  the  contractor 
arising  during  contract  performance.  In 
additioa  most  states  have  adopted 
aMbrtary  provisions  with  respect  to 
lloUlRy  Insurance  coverage  by 
practitioners  within  their  furisdictions. 
Ibe  rule  is  not  expected  to  affect 
Insurance  rates  which  are  based  upon 
the  medical  specialty  involved  and 
locale  of  practice,  as  opposed  to  the 
dass  of  beneficiary  affected. 

IM  af  8ab)acls  In  48  CFR  Parts  1. 4  ft. 
14.  K 19. 17. 1ft.  tl. ».  ai.  91. 17. 48.  and 
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Dated: 
HanyS.1 

AcUng  Dimctor.  OffieevfPh^ientAoqmhkiom 
and  Regulatory  Policy. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR] 
and  other  directive  material  contained 
in  FAC  84-42  is  effective  Mardi  2. 1980 
except  for  Subpart  19.10  which  is 
effective  January  31, 1909. 


Deputy  Asaistant  SeeretatyferPncummat. 

ixm. 

lanuary  24. 1980. 
Rickard  G.  AMfin, 

Acting  Administrator.  General  Services 
Administration. 

8.).  Evans. 

Aaaiatant  Administrator  for  Procurement. 
NASA. 

Federal  AoquiaitioB  Circular  (FAC) 
84-42  amends  the  Federal  Acquisitton 
Regulation  (FAR)  as  specified  below: 

Iteil    liaMl  ■asiiiaBs  Cr^— pe^ffiveuew 


FAR  Subpart  I&IO  is  added  to  fiirther 
implement  the  joint  Office  of  Federal 
Procureeoent  Policy  (OFPP)  and  Small 
Business  Administration  (SBA)  policy 
directive  implementing  Title  VII  of  the 
"Business  Opportunity  Development 
Reform  Act  of  loea"  Pub.  L  10a-«56. 
published  in  the  Federal  n^fUit  on 
December  29. 1986  (53  FR  52689). 

TiUe  Vn  of  the  "Business  Opportunity 
Development  Refona  Act  of  1068"  seeks 
to  test  the  effectiveness  of  eliminating 
set-asides  in  certain  indmtriee  throng 
the  estafalMkoMBt  of  e  new  program 
entitled  the  "SomU  Besiness 
Competitiveness  Program."  Tbe  pra^vm 
has  two  primary  objectives:  (a)  To 
demonstrate  whether  small  basiness 
firms  in  certain  industry  groups  can 
compete  successfully  on  an  unrestricted 
basis  for  Federal  contracts;  and  (b)  to 
demonstrate  whe^r  tai^geted  goaling 
and  management  tedimqaes  can  expand 
Federal  contract  opportunities  for  small 
business  in  industry  categories  where 
such  opportunities  historically  have  . 
been  low.  despite  adequate  nuaabers  of 
small  businees  contractors  in  the 
economy.  The  following  agencies  have 
been  identified  as  participants  in  the 
demonstration  program:  the 
Departments  of  Agriculture,  Defense 
(except  (he  Defease  Mapping  Agency), 
Energy,  Health  and  Huraan  Servioea. 
and  Transportation,  and  (he 
Environmental  Protection  Agency,  the 
General  Services  AdministeatioB.  the 
National  Aeronautics  and  Space 
Adrainistratian.  and  the  Veterana' 
Admintatatioo. 


Item 
RagulatkHis 

This  item  converts  to  a  final  rule  the 
interim  nde  that  was  puUiahed  as  Item  I 
of  FAC  84-8  in  the  Fadbcal  Rq^Mer  on 
January  IS.  1065  {SO  FR  2268). 
•  implemeatiog  section  302  of  Jhe  Small 
Business  and  Federal  Ck)mpetiuon 
Enhancement  Act  of  1984  (Pub.  L  06- 
577). 

The  final  rule  diSers  from  the  interim 
rule  in  that  it  provides  additional 
guidance  in  FAR  1.301  concpming  the 
Paperwodc  Reduction  Act  aad  die 
Regulatory  Flexibility  AcL  pursuant  to 
recomnendations  received  in  response 
to  the  publication  of  the  interiB  rule. 

Itaaa  IB— darificatiaa  «r  Reoecde 
Rentenfion  Requueierts 

FAR  4.803(a)(8).  4.a03(a)(10).  and 
4.805(o)  are  revised  to  clarify  that  the 
nonunique  portions  of  unsuccessful 
offers  and  quotations  need  not  be 
retained  in  the  official  contract  file. 

Item  IV— Sealed  Bid  Dooomoiaaliaa 

FAR  6.401  requires  contracting 
officers  to  document  fteir  reasons  for 
not  using  the  sealed  Irid  method  of 
contracting.  The  Competition  in 
Contracting  Act  (CICA)  of  1964  requires 
that  sealed  biikHng  be  used  if  certain 
criteria  are  met.  The  Councils  have 
determined  that  darificatim  of  Ibe 
existing  FAR  requirement  for  additional 
documentation  is  necessary.  In  its  place, 
the  Councils  have  modified  tbe  coverage 
to  require  only  that  the  contracting 
officer  briefly  explain,  in  writing,  whidi 
of  the  four  conditions  in  FAR  6.401(a) 
was  not  met 

Iteoi  V— HiH  — iiiilaliiin  of  PJnn-Rxed 
Price  (FFF)  Coatrads 

FAR  16.103(d]  is  revised  to  clarify 
when  contract  file  documentation 
showing  why  the  particular  contract 
type  was  selected  is  required.  For  firm- 
fixed  price  type  contracts, 
documentation  is  only  required  for 
major  systems  and  research  and 
development  contracts. 

Item  VI— Five-Year  Option  Limitation 

FAR  17.204(e)  is  revised  to  clarify  diat 
the  5-year  limitation  on  contracts 
containing  options  is  not  based  on 
statute.  The  authority  to  waive  the 
requirements  in  FAR  17.204(e)  shall  be 
approved  in  accordance  with  agency 
procedures. 

Item  vn— Approval  and  Option  Clauses 

Hie  prescription  at  FAR  17.208(g)  and 
the  tide  of  the  dauee  prescribed  thereni; 
i.e.,  the  clause  at  52.217-9,  are  revised  to 
eliminate  terminology  that  restricts  use 


of  the  clause  to  aolicitartions  and 
contracts  lor  services. 

The  clauses  at  52.204-1  and  S2-217-6 
through  S2.217-0  aad  related  els  use 
prefaces  are  revised  to  make  then  "fill- 
in-the4ilank"  type  dauses  rather  than 
requiring  necessary  additional 
iafomatioa  to  be  provided  elsewhere  in 
the  contract  (Le..  in  the  contract 
Schedule,  rather  than  in  Section  I). 

Item  Vm— SnoH  Bnsinwss  Size 
Standards 

FAR  igJ02  is  revised  to  incorporate 
chaitges  made  to  Ae  size  standards 
regulations  as  published  in  the  Federal 
Register  by  the  Small  Business 
Administration.  The  modified  size 
standard  in  the  SIC  Code  8731  of  Major 
Group  87  pertainiog  to  MisoeUaaeous 
Services  was  effective  by  issaaaoe  of  a 
final  rule  on  October  27, 1988  (53  FR 
43422). 

Item  IX— Walsb-Healay  EKgibiyty 

FAR  22Jdf»-Z,  22j80B-3,  and  22je08-4 
are  revised  to  permit  the  a«vard  of  a 
contract  under  the  urgency  or 
substantial  hardship  comfitioaa 
penntted  by  the  Departmeat  of  Labor 
(DOL)  regulations  (41  CFR  50- 
2011(^iyKA))  when  it  is  found  tiiat  an 
otherwise  qualified  «BaU  boaiiiess 
concern  asay  be  ineligible  due  to  the 
provisions  of  Section  35(a)  of  the  Walsb- 
Healey  Act  and  the  case  has  been 
forwarded  to  the  Small  Business 
Adminiatration  or  DOL  for  review  and 
final  di^KMition.  The  DOL  issued  a  final 
rule  in  the  Federal  Register,  March  10. 
1988  (53  FR  7741)  on  Walsh-Healey 
eligibiBty  procedures,  cSective  May  0. 
1988. 

on  Federal  Puhfic 


Hem] 

Works  Ptojects 

FAR  Subpart  25.10,  Restrictions  on 
Federal  Pnblic  Works  Projects,  the 
provision  at  52.225-12,  Restrictions  on 
Federal  Pubhc  Works  Projects 
Certifications,  and  the  dause  at  52.225- 
13,  RestrictiwM  on  Federal  Public  Works 
Projects  are  deleted. 

Pub.  L 100-202  contained  restrictions 
concerning  the  use  of  Federal  funds  fbr 
construction  sovioes  and  products  on 
public  works.  The  restrictions,  whicfa 
applied  only  to  Japanese  oootractors, 
were  impiemented  as  item  L  FAC  64^36. 
publiahad  as  an  interim  rule  in  tlw 
Federal  Register  on  April  12, 1988  (53  FR 
12128). 


Item 
Services 


Haaltfacara 


FAR  28.301  is  revised,  and  Subpart 
37.4  and  the  clause  at  S2J:37-7  are 
added  to  prescribe  uniform  procedures 


n64  Fwkrd  R«|bt«  /  Vol  54.  No.  19  /  Tuetday.  fanuary  81.  IMQ  /  Rulw  and  RegulaUoM 


regarding  nonp«r«onal  tervicct 
contracts  for  health  cart  Mrvicaa. 
Among  othar  things,  tha  ravlalons 
piMcrlba  a  contract  dauaa  raqolrtag 
that  haalth  cara  providara  (i.e.. 
phyalciana.  dantiatt.  and  other  medical 
practltionera)  maintain  medical  liability 
inauranca  aa  a  contract  requirement  and 
Indemnify  the  Government  agalnat 
liability  producing  acts  or  omlaalooa  by 
tha  contractor,  its  agenta.  and 
amployaaa  occurring  during  oontnet 
performance.  Additionally,  tha  dauaa 
cUriflea  the  relationship  of  the  partiea. 
by  providing  the  profaaaional  sarvicaa 
rendered  by  tha  contractor  are  randarad 
In  Its  capacity  as  an  independent 
contractor. 


PART 


II 


Xn— VahM 
A-lJl 


2.  Section  1  JOl  is  amended  by 
revising  tha  first  sentence  of  paragraph 
(b):  by  redealgnating  the  exlatiiM 
paragraph  (c)  as  (d):  and  by  adding  a 
new  paragraph  (c)  to  read  as  foUoWs: 


4.  Section  4J06  is  amended  by 
revising  the  introductory  text  of 
paragraph  (n)  to  read  as  follows: 


lOMB 


FAR  4a.a01. 48.101. 48.1(tt.  4S.108. 
4a.l04-l.  48.106. 48J01.  and  tha  clausaa 
•I  ■aJ48  1  and  S2.248-9  are  raviaed  to 
(1)  Indiida  tha  changea  that  were  in  the 
propoead  rulr.  and  (2)  implement  OMB 
Circular  A-lSl.  Value  Engineering, 
dated  lanuary  20. 1960.  and  published  by 
the  Office  of  Management  and  Budget 
(OMB).  The  Qrcular.  addreaaed  to 
Heada  of  Executive  Departments  and 
Batablishments,  requires  the  use  of 
value  engineering,  as  appropriate,  by 
Federal  departments  and  agenciea  to 
Identify  and  reduce  nonessential 
procurement  and  program  coats.  Hia 
OMB  Circular  was  published  In  tha 
Federal  Register  on  February  S.  1900  (53 
PR  3140). 

Ilea  Xm— Olveraiaa  ol  Shipmanl  Under 
F.O.B.  Daednatian  Contracts 

FAR  SZ.247-04  la  revised  to  require 
(when  carrier  rates  are  not  publicly  filed 
with  any  regulatory  body)  titat 
oontractora  supply  documentation 
supporting  proposals  for  adjustment 
submitted  under  the  Changea  clause 
when  the  place  of  delivery  la  changed 
by  tha  performance.  Parmlsaibia 
documentation  includes  copies  of  tha 
transportation  contract,  letter 
agreement,  or  other  written 
communication  quoting  the  rataa/ 
charges  which  would  have  been  applied 
had  the  destination  not  been  charged. 

Therefore.  40  CFR  Parts  1.  4.  M4. 15. 
10. 17. 10.  22.  25.  20.  32.  37. 40.  and  52  ara 
amended  as  set  forth  below: 

1.  The  authority  citation  for  all  Parts 
In  Chapter  1  of  Title  40  is  revised  to  read 
as  follows: 

AiidMrily:  40  U.8.C  4M(c):  10  UAC 
Chapler  137-.  and  42  U.8.C  MTXc). 


(b)  Agency  heads  shall  aatablish 
procaduraa  to  ensure  that  agency 
acquisition  regulabona  ara  publlahed  for 
comment  in  the  Fadanl  RagMar  In 
conformance  with  the  procedurea  In 
Subpart  1.S  and  as  required  by  section 
22  of  the  Office  of  Federal  Procurement 
Policy  Act  as  amended  (41  US.C  410b). 
and  other  applicable  statutes,  when  they 
have  a  significant  effect  beyond  the 
Interna!  operating  proceduree  of  the 
agency  or  have  a  significant  coat  or 
admlnistrativt  impact  on  contractors  or 
offerors.  •  *  • 

(c)  When  adopting  acquisition 
regulations,  agendea  shall  ensure  that 
they  comply  with  the  Paperwork 
Reduction  Act  (44  US.C  3501.  et  seq.)  as 
implemented  in  5  CFR  Part  1320  (see 
1.106)  and  the  Regulatory  Flexibility  Act 
(5  U.S.C  001.  at  seq.).  Normally,  when  a 
law  requires  publication  of  a  propoaed 
regulation,  the  Regulatory  Flexibility  Act 
applies  and  agencies  must  prepare 
written  analyses  or  certlficationa  as 
provided  in  tha  law. 

•        •        •        •        • 

PART  4— AOMtNtSTRATTVE  MATTERS 

3.  Section  4.803  is  amended  by 
revising  paragraph  (a)(8)  and  by  adding 
a  third  sentence  to  the  introductory  text 
of  paragraph  (a)(lO)  and  by  adding 
paragraphs  (aHlOKi).  (aMlOH"). 
(a)(10)(iii).  and  (aKiOMiv)  to  rMd  as 
follows: 


(0)  A  copy  of  the  soUdUtion  and  all 

amendments  thereto. 
•        •        •        •        • 

(10)  *  *  *  The  only  portions  of  the 
unsuccessful  offer  or  quotation  that 
need  be  retained  are — 

(1)  Completed  soUdtation  sections  A. 
B.andK: 

(ii)  Technical  and  management 
proposals; 

(lit)  Cost/price  proposals: 

(Iv)  Any  other  pages  of  the  sohcitation 
that  the  offeror  or  quoter  has  altered  or 
annotated. 


(n)  SoUdted  and  unaollcitad 
unsuccessful  offen  and  quotations 
above  the  appropriate  small  purchase 
limitation  in  Part  IS. 


5.  Section  0401  is  amended  by 
revising  tlie  introductory  text  to  read  as 
follows: 


0.401 


Sealed  bidding  and  competitive 
proposals,  as  described  in  Parts  14  and 
IS.  are  both  acceptable  procedures  for 
use  under  Subparts  01. 0.2.  and  when 
appropriate,  under  Subpart  OJ. 
Contracting  ofTicera  shall  exerdse  good 
Judgment  in  selecting  the  method  of 
contracting  that  best  meets  the  needs  of 
the  Government.  If  the  choice  is  to  use 
competitive  proposals  rather  than 
sealed  bidding,  the  contracting  ofTicer 
shall  briefly  explain,  in  writing,  which  of 
the  four  conditions  in  paragraph  (a)  of 
this  section  has  not  been  met  No 
additional  documentation  or 
(ustiflcatlon  is  required. 


PART  14-6EALE0  BtOOMiQ 


14J01-0   (Amandodl 

0.  Section  14.201-0  Is  amended  in 
paragraph  (b)(3)  by  removing  the  words 
"Acknowledgment  or*. 

PART  1»-CONTRACTlNQ  BY 
NEGOTIATION 


1Sw407    (Amended] 

7.  Section  15.407  is  amended  in 
paragraph  (c)(4)  by  removing  the  words 
"Acluiowled^nent  or'. 

PART  ie-TYPE8  OF  CONTRACTS 

O  Section  16.103  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

10.103   NagetMing  eontrad  type. 
•        •        •        •        * 

(D)  Each  contract  file  shall  Indude 
documentation  to  show  why  the 
particular  contract  type  was  selected. 
Exceptions  to  this  requirement  are:  (1) 
Small  purchases  under  Part  13.  (2) 
contracts  on  a  firm  fixed-price  basis 
other  than  thoaa  for  major  systems  or 
research  and  development,  and  (3) 
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awards  on  the  set-aside  portion  of 
sealed  bid  partial  set-asides  for  small 
business  or  labor  surplus  area  concerns. 

PART  17— SPECIAL  CONTRACTING 
METHODS 

9.  Section  17.204  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

17.204    Centracta. 


Research  and  deMtopment  for  guidad  missiles 


(e)  Unless  otherwise  approved  in 
accordance  with  agency  procedures,  the 
total  of  the  basic  and  option  periods 
shall  not  exceed  5  years  in  the  case  of 
services,  and  the  total  of  the  basic  and 
option  quantities  shall  not  exceed  the 
requirement  for  5  yeare  in  the  case  of 
supplies.  Statutes  applicable  to  various 
dasses  of  contracts  may  place 
additional  restrictions  on  the  length  of 
contracts. 


17.208    [Amandad] 

10.  Section  17.200  is  amended  in 
paragraph  (g)  by  removing  the  word  " — 
Services". 

PART  19— SHALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

11.  Section  10.102  is  amended  hy 
revising  in  Major  Croup  87,  SIC  Code 
8731,  the  description  and  correeponding 
size  standard  and  Footnote  19  to  read  as 

follows: 


10.102 


stc 

OMcapaon 

Sin 

8731 

nsisarcti  ■«. 

Aircratt _...    . 

AircnH  Pwti.  and  AiMiiiary  Equip- 
ment. AKcralt  Engines  and  En- 
gines Parts. 

Space  VetMcles  and  Guided  Mis- 
sies, thev  ProputSMW  Unite,  Iheir 
P»omdiiBn  urn  RaitB.  and  ttiair 
Aunliary  EfHipMNl  and  Parts. 

Other  Cbmmeccial  Physical  and  Bio- 
logical Researcti. 

1300 
ijaoo 

1.000 
900 

■»SIC-a731:  For  lessifoh  and  dewUntMnorH  oow- 
tracls  raquinng  ihe  delivery  of  a  manwlactured  prod- 
uct the  sppwanle  eoe  standard  to  tae  is  Siat  ol 
me  wanutactewq  induafey  in  wtaoii  *m  apaciic 
product  is  ciassrfied. 

Research  and  develoompnt  as  defined  in  ttte  SIC 
Manual,  means  laboratory  or  other  phyacal  research 
and  dBii^opwiewt  en  a  oontoaol  or  tee  tmm.  Re- 
search and  development  tor  purpoees  o<  soe  deter- 
mwasons  doas  aol  iwctuda  »ta  momng:  tponmiic 
eAffstwria),  anynesnng,  operMons,  syitomi,  or 
or  ccwpeH 
and/or 


twn.  and  other  services  reouinng  tnoMugli 
edge  ol  complete  mosMes  and  spacecratt 


12.  Subpart  19.10,  consisting  of 
sections  19.1001  through  19.1005,  is 
added  to  read  as  follows: 

SulipartlO. 


For  sweoaas^af 
and  niiiawh  tSBM)  ptofMi.  8BA  Haa 
dWaraofl  detaSioa  Sea  fan  1217  ol  la  CFa 


Sec 

19.1001  General. 

19.1002  Dermition. 
19.1001    Pwpose. 

19.1004  Participating  agencies. 

19.1005  Applicability. 

Subpart  19.10— SmaHBueinees 
CompeMtlveneea  Dereonalration 
Proflram 

19.1001  QeneraL 

The  Small  Business  Competitiveness 
Demonstration  Program  was  estafalisked 
by  Title  VII  of  the  "Business 
Opportunity  Development  Reform  Act  of 
1988,"  Pub.  L 100-050.  The  program 
consists  of  two  major  components:  (a)  a 
test  of  unrestricted  competition  in  four 
designated  industry  groups,  and  (b)  a 
test  of  enhanced  smaJl  business 
participation  in  10  agency  targeted 
industry  categories.  The  program  will  be 
conducted  over  a  period  of  4  years,  from 
January  1. 1989,  through  December  31. 
1992.  llie  procedures  for  implemeiUiog 
the  test  are  set  forth  in  the  Office  of 
Federal  Procurement  Policy  (OFPP) 
policy  directive  and  test  plan  as 
published  in  the  Fedend  Kegisler  on 
December  2a  1988  (53  FS  52889),  and  in 
any  particij»atiBg  agency  sttpplements. 
Puirsuant  to  sec.  71<ly[a)  of  Pub.  L 100- 
050,  the  requiremoits  of  the  FAS  that 
are  inconsistent  with  the  OFP?  policy 
directive  and  test  plan  are  waived. 

19.1002  DefinNion. 

"Emetgiog  sntail  business,"  as  used  in 
this  subpart  means  a  small  business 
concern  whose  size  is  no  greater  than  SO 
percent  of  the  numerical  size  standard 
applicable  to  die  standard  industrial 
classiflcation  code  assigned  to'a 
contracting  opportimity. 

19.1003  Purpose. 

The  purpose  of  the  demonstration 
program  is  to — 

(a)  Test  the  ability  of  small  businesses 
to  compete  successfully  ia  certain 
industiy  categories  widiout  competition 
being  restricted  by  the  use  of  small 
business  set-asides.  This  portkm  of  the 
program  is  limited  to  the  four  designated 
industry  groups  listed  in  section  18.1005. 

(b)  Measure  the  extent  to  which 
awards  are  made  to  a  new  category  of 
small  businesses  Icttown  as  eBiergii\g 
small  businesses  (ESB's).  and  lo  provide 


for  certain  acquisitions  to  be  reserved 
for  ESB  participation  only. 

(c)  Expand  small  business 
participation  in  10  targeted  industry 
categories  through  continued  use  of  set- 
aside  procedures,  increased 
management  atlention.  and  specificaUy 
tailored  acquisition  procedures,  as 
implemented  through  agency 
procedures. 

19.1004  Participating  agencies. 

The  following  agencies  have  been 
identified  as  particq>ant8  in  the 
demonsbvtion  program: 

The  Department  of  AgriciiHwre. 

The  Department  of  Defense,  except 
the  Defense  Mapping  Agency. 

The  Department  of  Energy. 

The  Department  of  Health  and  Human 
Services. 

The  Department  of  Transporatation. 

The  Environmental  Protection 
Agency. 

The  General  Services  Administration. 

The  National  Aeronautics  and  Space 
Administration. 

The  Veterans  Administration. 

19.1005  Applicat)«ty. 

(a)  Designated  industry  groapa.  The 
following  industry  groups  have  been 
designated  to  demonstrate  whether  the 
competitive  capabilities  of  sauU 
business  firms  in  certain  industry  groups 
will  enable  them  to  successfully 
compete  on  an  unrestricted  basis  for 
Federal  contracts: 

(1)  Construction  contracts  under 
standard  industrial  classification  (SIC) 
codes  that  comprise  Major  Croups  15. 
10,  and  17  {excludii\g  dredgix^-Federal 
Procurement  Data  System  (FPDS) 
service  codes  Y210  aiul  Z216). 

(2)  Refuse  systems  and  related 
services  contracts  under  SIC  code  4212 
or  4953,  limited  to  FPDS  service  code 
S205. 

(3]  Architecturai  and  engineerir\g 
services  (including  surveying  and 
mapping)  imder  SIC  codes  7389, 8711, 
8712,  or  8713  (limited  to  FPDS  service 
codes  C111  through  C2ia  T002.  T004, 
TOOa  T009.  TD14,  and  R404). 

(4)  Nonnuclear  ship  repair. 

(b)  Taigeted  industry  categories.  Each 
participating  agency  shall  designate  its 
own  taigeted  industry  categories. 

PART  22-APPUCATION  OF  LABOR 
LA  WS  TO  GOVERNMENT 
AOOWSmONS 

13.  Secdoa  22jeQfr-2  m  amended  by 
revising  paragraph  (fX3J  to  read  as 
follows: 

22.600-2   OfnnlnattonotelMhM^. 
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(0*  •  • 

(3)  If  th«  contractlnf  officer  forwards 
the  MM  to  DOL  or  SBA  for  rtvi«w  of 
•liflibility.  the  ■ward  thotild  normally  be 
held  In  abeyance  until  the  contracting 
officer  receives  a  final  determination 
from  the  DOL  or  a  certificate  of 
eligibility  from  the  SBA.  However,  see 
22.806-4  for  circumstances  that  permit 
award  pending  final  determination. 

14.  Section  22.606-4  is  amended  by 
revising  paragraph  (b)(2):  by  adding 
paragraph  (b)(3):  and  by  removing 
paragraph  (c)  to  read  aa  follows: 


(b)  •  •  • 

(2)  If  the  offeror  is  a  small  business 
concern,  and  the  contracting  officer  has 
determined  the  offeror  ineligible,  to  the 
Administrator  of  the  SBA;  or 

(3)  If  the  offeror  Is  a  small  business 
concern,  and  the  contracting  ofTicer  has 
determined  the  offeror  to  be  eligible,  to 
the  DOL.  Administrator  of  the  Wage  and 
Hour  Division,  without  referrtng  the 
matter  to  the  SBA. 

IS.  Section  22.806-4  is  revised  to  read 
as  follows: 


(aHl)  If  a  small  business  offeror's 
eligibility  case  is  forwarded  to  SBA  for 
review  under  22.806-2  or  22J06-9.  the 
contracting  officer  shall  comply  with 
Subpart  19.6.  Certificates  of  Competency 
and  Determinatlona  of  Eligibility.  The 
contracting  officer  may  not  make  award 
until  (i)  receipt  of  a  Determination  of 
Eligibility  from  SBA  or  (ii)  receipt  of 
notification  from  SBA  that  the  case  has 
been  forwarded  to  DOL  (but  see 
paragraph  (b)  of  this  subsection), 
whichever  is  earlier. 

(2)  If  there  is  exigency  for  award  at 
the  time  the  case  is  to  be  forwarded  to 
SBA.  the  contracting  officer  may  send 
with  the  case  a  brief  statement  of 
urgency  and  a  request  for  earliest 
processing  snd  determination. 

(b)(1)  If  the  contracting  officer  or  the 
SBA  has  forwarded  an  offeror's 
eligibiUty  case  for  reviSW  to  the  DOL 
under  22.606-2  or  22.606-3.  award  shall 
be  held  in  abeyance  until  the  contracting 
officer  receives  a  final  determination 
from  the  DOL  except  that  award  may 
be  made  immediately  if  the  contracting 
officer  certifies  in  writing,  and  the 
certification  is  approved  as  rsquired  by 
agency  regulation,  thai— 

(I)  "Hte  items  to  be  acquired  are 
urgently  required:  or 

(ii)  oielay  of  delivery  or  perfbmuince 
by  failure  to  loaks  the  award  promptly 


will  result  in  substantial  hardship  to  the 
Government. 

(2)  When  sward  is  made,  the 
contracting  officer  shall  document  the 
contract  Tile  to  explain  the  need  for 
making  the  award  before  a 
determination  of  the  offeror's  eligibility 
by  the  DOL  and  give  prompt  written 
notice  of  the  decision  to  award  to  the 
DOL  and.  aa  appropriate,  the  protester, 
the  SBA.  and  other  concerned  parties. 

PART  2fr-F0REKM  ACQUISnXM 

iubyrt  I8.10-(Wawo¥adl 

16.  Subpart  2S.ia  consisting  of 
saettons  2S.1000  through  2S.1008.  is 


PART 

17.  Section  28.301  is  smended  by 
sdding  paragraph  (c)  to  read  as  follows: 

MiSOl 


(c)  Contractors  swarded  nonpersonal 
services  contracts  for  health  care 
services  are  required  to  maintain 
medical  liability  insurance  and 
indemnify  the  Government  for  liability 
producing  acts  or  omissions  by  the 
contractor,  its  employees  and  agents 
(see  37.400). 

PART  92-COffTRACT  FWANCINQ 

S2J0V6   lAmiwiiSI 

18.  Section  32.503-6  is  amended  by 
removing  in  paragraph  (g)(4)  Section  II 
the  figures  "$1.060000"  and  "120000" 
and  inserting  in  sach  place,  respectively. 
"SeoO.OOO"  and  "VXkOOBT. 

PART  S7— 8ERV1CC  CONTRACTINQ 

10.  Subpart  37.4.  consisting  of  sections 
37.400  through  37.403  is  added  to  read  as 
follows: 


37.400  ScofM  of  tultpaR 

37.401  Policy. 

37.402  Contractile  ofRcer  raaponsiltUilies. 

37.403  Contract  clause. 


Subparts? 
CaraSarvtoaa 


37.400 

This  subpart  prescribes  policies  and 
procedures  for  obtaining  health  cars 
services  of  physicians,  dentists  and 
other  health  care  providers  by 
nonpersonal  services  contracts,  ss 
defined  in  97.101. 


37.401    Peley. 

Agencies  may  enter  into  nonpersonal 
health  care  services  contracts  with 
physicians,  dentists  and  other  health 
care  providers  under  authority  of  10 
use.  2304  and  41  U.S.C.  2S3.  Each 
contract  shall — 

(a)  State  that  the  contract  is  a 
nonpersonal  health  care  services 
contract,  as  defined  in  37.101,  under  . 
which  the  contractor  is  an  independent 
contractor 

(b)  State  that  the  Government  may 
evaluate  the  quality  of  professional  and 
administrative  services  provided,  but 
retains  no  control  over  the  medical, 
professional  aspects  of  services 
rendered  (e.g..  professional  judgments, 
diagnosis  for  specific  medical 
treatment); 

(c)  Require  that  the  contractor 
indemnify  the  Government  for  any 
liability  producing  act  or  omission  by 
the  contractor,  its  employees  and  agents 
occurring  during  contract  performance: 

(d)  Require  that  the  contractor 
maintain  medical  liability  insurance,  in 
a  coverage  amount  acceptable  to  the 
contracting  officer,  which  is  not  less 
than  the  amount  normally  prevailing 
tfvithin  the  local  community  for  the 
medical  specialty  concerned:  and 

(e)  State  that  the  contractor  is 
required  to  ensure  that  its  subcontracts 
for  provisions  of  health  care  services, 
contain  the  requirements  of  the  clause  at 
S2.237-7,  including  the  maintenance  of 
medical  liabiUty  insurance. 


97j402    Contracting  officer  1 

Contracting  officers  shall  obtain 
evidence  of  insurability  concerning 
medical  liability  insurance  from  the 
apparently  successful  offeror  prior  to 
contract  award  and  shall  obtain  a 
certificate  of  insurance  evidencing  the 
required  coverage  prior  to 
commencement  of  performance. 


37.403    Contract! 

The  contracting  officer  shall  insert  the 
clause  at  S2.^7-7,  Indemnification  and 
Medical  Liability  Insurance,  in 
solicitations  and  contracts  for 
nonpersonal  health  care  services.  The 
contracting  officer  may  include  the 
clause  in  bilateral  purchase  orders  for 
nonpersonal  health  care  services 
awarded  under  the  procedures  in  Part 
13. 

PART  4»-VALUE  ENQINEERINQ 

20.  Section  48.001  is  amended  by 
revising  the  introductory  text  of  the 
definition  "Acquisition  savings":  by 
removing  in  paragraph  (b)  the  word 
"measurable":  and  in  the  second 
sentence  of  paragraph  (c)  the  word  "all": 


and  by  revising  the  definition  "Sharing 
base"  to  read  as  follows: 


464W1 

"Acquisition  savings,**  as  used  in  this 
part  means  savings  resulting  from  the 
application  of  a  value  engineering 
change  proposal  (VECP)  to  contracts 
awarded  by  the  same  contracting  office 
of  its  successor  for  essentially  the  same 
unit.  Acquisition  savings  include — 

"Sharing  base."  as  used  in  this  part, 
means  the  number  of  affected  end  items 
on  contracts  of  the  contracting  office 
accepting  the  VECP. 

21.  Section  48.101  is  amended  by 
revising  the  third  sentence  in  paragraph 
(b)(2)  to  read  as  follows: 

46.101    OsnarsL 


(b)  *  *  *  No  value  engineering  (VE) 
sharing  is  permitted  in  architect- 
engineer  contracts.  All  other  contracts 
with  a  program  clause  share  in  savings 
on  accepted  VECPs.  but  at  a  \owet 
percentage  rate  than  under  Uie 
voluntary  approach.  •  •  * 

22.  Section  48.102  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c);  by 
removing  existinig  paragraph  (e):  by 
redesignating  paragraphs  (d),  (f).  and  (g) 
as  paragraphs  (e).  (g).  and  (h);  and  by 
adding  new  paragraphs  (d)  and  (f)  to 
read  as  follows: 

(a)  Agencies  shall  provide  contractors 
a  substantial  financial  incentive  to 
develop  and  submit  VECFs.  Contracting 
activities  will  include  value  engineering 
provisions  in  appropriate  supply, 
service,  architect-engineer  and 
construction  contracts  as  prescribed  by 
48.201  and  48.202  except  where 
exemptions  are  granted  on  a  case-by- 
case  basis,  or  for  specific  classes  of 
contracts,  by  the  agency  head. 

(b)  Agencies  shall:  (1)  establish 
guidelines  for  processing  VECFs;  (2) 
process  VECP's  objectively  and 
expeditiously;  and  (3)  provide 
contractors  a  fair  share  of  the  savings 
on  accepted  VECFs. 

(c)  Agencies  shall  consider  requiring 
incorporation  of  value  engineering 
clauses  in  appropriate  subcontracts. 

(d)(1)  Agencies  other  than  the 
Department  of  Defense  shall  use  the 
value  engineering  program  requirement 
clause  (52.248-1.  Alternates  I  or  II)  in 
initial  production  contracts  for  major 
systems  pro-ams  (see  definition  of 
major  system  in  MJOOl)  and  for 
contracts  for  major  systems  research 
and  development  except  where  the 
contracting  officer  determines  and 


documents  the  file  to  reflect  tiiat  such 
use  is  not  appropriate 

(2)  In  Depwtment  of  Defense 
contracts,  the  VB  program  requirement 
clause  (52.246-1,  Alternates  I  or  II).  shaU 
be  placed  in  initial  production 
solicitations  and  contracts  (first  and 
second  production  buys)  for  major 
system  acquisition  programs  as  defined 
in  DoD  Directive  5000.1.  except  as 
specified  in  subdivisions  (d)(2)(i)  and  (ii) 
of  this  section.  A  program  requirement 
clause  may  be  induded  in  initial 
production  contracts  for  less  than  major 
systems  acquisition  programs  if  there  is 
a  potential  for  savings.  The  contracting 
officer  is  not  required  to  include  a 
program  requirement  clause  in  initial 
production  contracts — 

(i)  Where,  in  the  judgment  of  the 
contracting  officer,  the  prime  contractor 
has  demonstrated  an  effective  VE 
program  during  either  eariier  program 
phases,  or  during  other  recent 
comparable  production  contracts. 

(ii)  Which  are  awarded  on  the  basis  of 
competition. 

(f)  Generally,  profit  or  fee  on  the 
instant  contact  should  not  be  adjusted 
downward  as  a  result  of  acceptance  of  a 
VECP.  Profit  or  fee  shall  be  excluded 
when  calculating  instant  or  future 
contract  savings. 

23.  Section  48.103  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

46.103    PraoMaina  vahia  aimliiaailitn 


(a)  Instructions  to  the  contractor  for 
preparing  a  VECP  and  submitting  it  to  ' 
the  Govemmeat  are  included  in 
paragraphs  (c)  and  (d)  of  the  value 
engineering  clauses  prescribed  in 
Subpart  48.2.  Upon  receiving  a  VECP. 
the  contracting  officer  or  other 
designated  official  shaU  promptly 
process  and  objectively  evaluate  the 
VECP  in  accordance  writh  agency 
precedures  and  shall  document  the 
contract  file  with  the  rationale  for 
accepting  or  rejecting  the  VECP. 

(b)  The  contracting  officer  is 
responsible  for  accepting  or  rejecting  the 
VECP  within  45  days  from  its  receipt  by 
the  Government.  If  the  Government  will 
need  more  time  to  evaluate  the  VECP. 
the  contracting  officer  shall  notify  the 
contractor  promptly  in  writing  giving  the 
reasons  and  the  anticipated  decision 
date.  The  contractor  may  withdraw,  in 
whole  or  in  part,  any  VECP  not  accepted 
by  the  Government  within  the  period 
specified  in  the  VECP.  Any  VECP  may 
be  approvecU  in  whole  at  in  part,  by  a 
contract  modification  incorporating  the 
VECP.  Until  the  effective  date  of  the 


contract  modification,  the  contractor 
shall  perform  in  accordance  with  the 
existing  contract  If  the  Government 
accepts  the  VECP,  but  properiy  rejects 
units  subsequently  delivered  or  does  not 
receive  imits  on  v^cfa  s  savings  share 
was  paid,  the  contractor  shall  reimbtvse 
the  Government  for  the  pnqwrtionate 
share  of  diese  payments.  If  the  VECP  is 
not  accepted,  die  contracting  officer 
shall  iHovide  the  omtractor  with  prompt 
written  notification,  eiqilaining  the 
reasims  for  rejection. 
•       •       •       •       • 

24.  Section  48.104-1  is  amended  by 
removing  the  second  sentence  in 
paragraph  (a)(1):  by  remving  the  fifth 
sentence  in  paragraph  (a)(2):  by  revising 
the  fourth  sentence  in  paragraph  (a)(6): 
and  by  revising  the  second  sentence  in 
paragraph  (b)  to  read  as  ft^ows: 

46.104-1    SliMliiM  acauWUaii  ■■mi»<— 

(a)  •  *  • 

(6)*  *  *  For  fritare  contract  savtpgs 
caladated  und«  the  optional  lump-sum 
method,  the  sharing  base  is  an  estimate 
of  the  number  of  items  that  the 
contracting  office  will  purchase  for 
deliveiy  during  the  shuing  period. 

(b)  *  *  *  The  Government's  share  oi 
savings  is  determined  by  subtracting 
Government  costs  from  instant  contract 
savings  and  multiplying  die  result  by  (1) 
45  percent  for  fixed-price  contracts:  or 
(2)  75  percent  for  cost-reimbursement 
contracts. 

25.  Section  48.105  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 


46.105    fteistlonsiilp  to  otiisr  I 

*  *  *  To  that  end,  when  performance, 
design-to-cost,  or  simUar  taigets  are  set 
and  incentivized,  the  targets  of  such 
incentives  affected  by  the  VECP  are  not 
to  be  adjusted  because  of  the 
acceptance  of  the  VECP.  *  *  * 

26.  Section  48.201  is  amended  by 
revising  paragraphs  (a)(6),  (f)(1).  and 
(f)(3).  and  by  removing  paragraph  (g)  to 
read  as  follows: 

46.201    Clauses  for  supply  or  sarvtea 
contracts. 

(a)  *  •  • 

(6)  When  the  agency  head  has 
exempted  the  contract  (or  a  class  of 
contracts)  from  the  requirements  of  Part 
4a 


(f)  Architect-engineer  contracts.  (1) 
The  clause  at  52.248-1,  Value 
Engineering,  shall  not  be  used  in 
solicitations  and  contracts  for  architect- 
engineer  services. 
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(3)  When  the  claine  at  6224B-2.  Value 
Engineering  Program— Architect- 
Engineer,  is  uaedL  the  contntct  achedule 
■hall  ahow  the  program  r^uirement  as  a 
separately  priced  line  item  (Ihia  clauae 
muea  no  provision*  for  sharing  of 
savings  resulting  from  the  program 
effort). 

PiUVT  »-MUCfTAT10ll 
PfK>VISIONS  AND  COIfTIIACT 
CLAUSES 

27.  Section  S2.2(M-1  Is  revised  to  read 
as  follows: 


•IJ0«-1    Approval  of  oonlraeL 

As  preecribed  in  4.109,  insert  the 
following  clause: 


Approval  of  Csalfsrt  (Mar.  ltH| 

This  cootnct  Is  rabiact  to  tha  written 

approval  of [fill  in  tlm  itanm  of  Uw 

agtncy  official]  and  thall  not  tM  binding  until 
•oapprowsd 

(End  of  clauaa) 

2&  Section  SXJ17-6  b  revised  to  read 
asfoUows: 


As  prescribed  in  17  J08(d).  insert  a 
clauae  substantially  the  same  aa  the 
following: 

Tha  Covanunaal  mmy  taicnaM  tha  quantity 
of  MppUaa  called  for  ia  tiM  Scfaadala  at  tha 
unit  prioa  ipadftod.  Tha  Coalractlng  Offloar 
awy  axardaa  tha  optlaa  by  wiillaa  aattoa  to 

tha  Contractor  within linsarf  In  Urn 

chuM  ttm  ptriod  of  tiam  In  wnich  Um 
Conlractum  Offiotr  hat  lo  mnrdM  Ih0 
opikm].  Oailvary  of  tha  added  MaaM  Aall 
ooatinuo  at  tha  saaM  rata  aa  tha  Uka  Itana 
called  for  under  tha  contract  unleas  tha 
partiaa  odiarwtae  area. 

(Endoldaaaa) 

2ft  Section  n.n7-r  l*  revised  to  read 
asfoUowr 


■1117-7 


As  preecribad  in  17  JOI(e).  inaart  a 
dauea  substantially  the  same  a»  the 
foUowiog: 


Tha  Covananaat  aajr  rsqaita  the  daOvary 
af  the  Buaibarod  Una  Haak  Idantiflad  la  tha 
Schadala  aa  aa  eptton  Mam.  In  the  ( 
and  at  the  prise  stated  In  the  I 
Contractlac  Ofloar  aay  axardaa  the  ontlaa 
by  writtM  notioa  to  tha  Contractor  vrllhln 

[inatrt  In  Om  chum  tht  period  of 

tbmkt  which  tho  Contracting  OfficarhaB  to 
anmdm  tha  optioaY  Dahvary  of  added  Itaaw 
■haU  oantinas  at  tha  aaaw  rata  that  Ma  ItaaM 
ara  caUad  for  aadv  tha  eoatract  ualaaa  tha 
partlaa  odMTwIae  afraa. 

(bdofdaasa) 

aa  Section  S2.217-8  Is  ravlsad  ta  read 
asfoUows: 


12.217:4   OpMontoaatandi 

As  prescribed  in  17J08(f).  insert  a 
clauae  substantially  the  same  n  the 
foUowins: 


Opiloa  to  latand  Sarrioaa  (Mar.  Itti) 

Tha  Covanunant  may  raquira  continued 
perfonnanoa  of  any  services  within  tha  limits 
and  at  tha  rates  statad  ia  tha  Schadula.  The 
Contractiag  Offloar  awy  aicardaa  tiw  option 
by  written  natica  to  the  Contractor  within 

\immrt  Im  the  clama  thm  pariod  of 

tiata  in  wMek  tha  Contracting  Officarhaa  to 
axarclta  tha  apUon\. 

31.  Section  S2.217-9  ia  reviaed  to  read 
asfoUowK 

S2.217-a 


As  prascribed  in  17.a08(g),  insert  a 
clause  substantially  the  same  as  the 
following: 

Opttaa  To  Eirtaiid  the  Tana  altha  Contract 
(Mar.  imi 

(a)  Tha  Covemmant  may  extend  tha  term 
of  this  contract  by  written  notica  to  tlw 
Contractor  within  *  *  *  [Inaart  in  tha  cknaa 
tha  period  of  time  in  which  the  Contracting 
Officer  haa  to  axarciaa  the  optton\:  provided. 
that  the  Gewsnmant  shall  give  tha  Connaotar 
a  pnUmtaaiy  writtan  notioe  of  Ita  Intent  to 
extend  et  least  60  days  bafora  tha  contract 
axpiias.  Tha  pralimiaary  aotloa  doaa  not 
commit  tha  Covaramant  to  -ui  sxtenaioo. 

(b)  If  tlM  Govarnment  axardaas  tbia  optioa 
tha  axtandad  contract  shall  be  oenaldarad  to 
Include  this  option  provision. 

(c)  Tha  total  darattan  of  Ihia  contract 
includlag  tha  nsrelsa  of  eny  optiona  andar 

this  clauae.  shall  not  exceed (sMinths) 

(yeen). 

(Endofdaaee) 


ttJSt-ltenaiUlS-IS    |W«nieve<l 
32.  SectiMM  &2a2S-12  end  S2^2S-13 

are  removed. 
S3.  Sacttoa  •aJS7-7  U  addod  to  read 

asfoUonra: 


Aa  praacribad  in  37.403.  insert  tha 
following  dauea: 

ladaaaidABaienaa 


(a)Hla 
that  thla  la  a  eenparei 

(FAI)a7.1 

earvtasa  sandsasd  by  the 


rieee 


contractar.  The 
ttw  quality  ef. 


indudtaghy 

■nedfle  atodtaal  kaalmsnta. 

•hall  he 

totdaan 

aavllabi 

arbylte 


•hall  maintain  liabUtty  insurance  isMied  by  a 
responsible  inaurance  carrier  in  the  amount 
of  not  less  than  (*)?«•'  occurrence  during  the 
term  of  this  contract 

(b)  An  apparently  saocessful  offeror,  upon 
request  by  the  Contracting  OfTicer.  shall 
funiish  prior  to  contract  award  evidence  of 
it^  Insurabitity  concerning  the  medical 
liability  Insurance  required  by  paragraph  (a) 
of  this  dauae. 

(c)  Liability  insurance  may  be  on  either  an 
occuirances  baaia  or  on  a  daima-made  basis. 
If  the  policy  is  on  a  claims-made  basis,  an 
extended  reporting  endorsement  (tail)  for  a 
period  of  not  less  than  3  years  after  the  end 
of  the  contract  term  must  also  b«  provided 

(d)  A  certificate  of  insurance  evidencing 
the  required  coverage  shall  be  provided  to 
the  Contracting  OfTicer  prior  to  the 
commencement  of  services  under  this 
contrect.  If  the  insurance  is  on  a  claims-made 
basis  and  evidence  of  an  extended  reporting 
endorsement  is  not  provided  prior  to  the 
commencement  of  services,  evidence  of  such 
endorsement  shall  be  provided  to  the 
Contracting  Officer  prior  to  the  expiration  of 
this  contract.  Find  payment  under  this 
contract  dtall  be  withheld  until  evidence  of 
the  extended  reportios  endorsement  it 
provided  to  the  Cootrecting  Officer. 

(e)  The  poUdea  evidencing  requiicd 
Insurance  shall  alM>  contain  an  endorsement 
to  the  affect  that  any  cancellation  or  materid 
change  adveraely  affecting  Die  Govemment'a 
interest  shall  not  be  effective  until  30  days 
after  tlie  insurer  or  the  Contractor  gives 
writtan  notice  to  the  Contracting  Officer.  If 
during  the  performance  period  of  the  contract 
the  Contractor  changes  insuraitce  providers, 
the  Contractor  must  provide  evidence  that 
the  Government  will  be  indenrniHed  to  the 
liodU  specified  in  peragraph  |a)  of  this 
ilsiMS  for  the  entke  period  of  the  contract 
either  under  the  new  policy,  or  a  combination 
of  old  and  new  pohdea. 

(f)  The  Contractor  shall  InaeH  the 
substance  of  this  clause,  biduding  this 
peregraph  (f).  in  dl  subcontracts  under  thia 
contract  for  health  care  services  and  sltall 
requira  such  subcontractora  to  provide 
evidsncs  of  and  maintain  insurance  in 
aooordanoa  with  peieyeph  (a)  of  thia  clauae. 
At  leeat  •  days  befora  the  oommenoemenl  of 
work  by  any  aaboontractor.  the  Coatractor 
shall  fnraieh  to  the  CentractingOfBcar 
evidence  of  i 


(Endofdaaee) 

34.  Section  52J47-64  is  amended  by 
insarting  in  the  Introductory  paragraph  a 
colon  following  the  word  dauae  and 
removing  the  remainder  of  the 
paragraph:  by  removing  in  the  title  of 
tiM  dauae  1APR 1804)"  and  Inserting  in 
ita  placa  "(MAR  ISSe)":  by  adding  a 
saoood  aantenoe  in  paragraph  (a)(2):  and 
by  raaM>vtaig  the  darivatioo  Una 
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following  "(End  of  clause)**  to  read  as 
follows: 


S2.a47-M 


vf  9ii^miuiii 

Conliaets. 


(a)  *  *  *  if  carrier  rates  aro  not 
pubUdy  filed  with  any  regulatory  body, 
(e.g.,  interstate  shipments  moving  by  rail 
pi^back  service)  the  Contractor  shall 
provide  a  copy  of  the  contract  letter 
agreement,  or  other  written 
commtmication  from  carriers  quoting  the 
rates/charges  that  would  have  been 
applied  for  shipments  to  the  original  or 
old  destination. 

•       •       •       •       • 

35.  Section  S2.248-1  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1964)**  and  inserting  in  its 
place  the  date  '*(MAR  1969)";  by  revising 
the  definitions  "Acquisition  savings" 
and  "Staring  base":  and  by  removing 
the  derivation  lines  following  "(End  of 
clause)"  to  read  as  follows: 

92.24^1    vakia  anglnaenng. 

(b)  Definitions.  "Acquisition  savings," 
as  used  in  ttiis  clause,  means  savings 


resulting  fiom  the  application  of  a  VECP 
to  contracts  awarded  by  the  same 
contracting  office  or  its  successor  for 
essentially  the  same  unit  Acquisition 
savings  indude — 

•  •       •       •       • 

(2)  Concurrent  contract  savings,  which 
are  net  reductions  in  the  prices  of  other 
contracts  that  are  definitized  and 
ongoing  at  the  time  the  VECP  is 
accepted;  and 

(3)  Future  contract  savings,  which  are 
the  product  of  the  future  imit  cost 
reduction  multiplied  by  the  number  of 
future  contract  units  scheduled  for 
delivery  diuing  the  sharing  period.  If  this 
contract  is  a  multiyear  contract,  future 
contract  savings  indude  savings  on 
quantities  fimded  after  VECP 
acceptance. 

•  ,  •       •       •       • 

"Sharing  base,"  as  used  in  tiiis  dause, 
means  the  number  of  affected  end  itoou 
on  contracts  of  the  contracting  office 
accepting  the  VECP. 

•  •       •       •       • 

36.  Section  52.248-3  is  amended  by 
inserting  a  colon  in  the  fint  sentence  of 
the  introiductory  text  following  the  word 


"dause"  and  removing  the  remainder  of 
the  paragraph;  by  removing  in  the  title 
of  the  dause  the  date  "(APR  1964)"  and 
inaerting  in  ita  place  the  date  "(MAR 
1989)":  by  revising  paragrai^  (f)(1)  and 
(f)(2)(iii):  and  by  removing  the  derivation 
linie  following  "(End  of  clause)"  to  read 
as  follows: 


S2.a48-3    Vahw 


(f)  Sharing.  (1)  Rates.  The 
Government's  share  of  savings  is 
determined  by  subtracting  Government 
costo  from  instant  contract  savings  and 
midtiplying  the  restdt  by  (i)  45  percent 
for  fixed-price  contracta  or  (ii)  75 
percent  for  cost-reimbursement 
contracts. 

(2)*  •  • 

(iii)  Provide  the  Contractor's  diare  of 
savings  by  adding  the  amount 
calculated  to  the  contrad  price  or  fee. 
•       •       *       •       • 

[FR  Doc.  80-2140  Filed  l-W-88;  »4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 
(Dedwt  Na  25727] 

PuMc  Meetings 

AOINCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  public  meetings; 
extension  of  comment  period. 


:  This  notice  annoimces  a 
series  of  meetings  to  solicit  information 
from  the  public  concerning  the  need  and 
utilization  of  Special  Use  Airspace 
(SUA).  The  United  States  Congress  has 
directed  that  the  Secretaries  of 
Transportation  and  Defense,  in 
consultation  with  aviation  users,  jointly 
conduct  a  natioal  review  of  the  need 
and  utilization  of  SUA  with  a  view  to 
determining  its  impact  on  civil  aviation 
operations  and  on  the  quality  of  the 
environment  In  compliance  with  this 
request  and  consistent  with  the 
principles  of  consultation,  the  FAA  and 
DOD  now  seek  factual  information  from 
the  public  to  determine  what,  if  any, 
impact  SUA  has  on  dvil  aviation 
operations  and  the  quality  of  the 
environment.  The  objective  of  these 
meetings  is  only  to  obtain  public  input 
on  these  topics  for  the  required  report  to 
Congress,  which  is  due  June  30. 1989. 

DATIS:  Comments  must  be  received  on 
or  before  March  27, 1989.  The  public 
meetings  will  be  held  on  February  21, 
1989.  in  Alta-Loma,  CA:  February  22. 
1980.  in  Las  Vegas,  NV;  February  23, 
1989,  in  Reno,  NV;  February  24, 1989,  in 
Salt  Lake  City,  UT;  and  February  27, 
1989,  in  Fort  Worth,  TX. 
UPmifHil  Send  or  deliver  comments 
in  duplicate  to:  Federal  Aviation 
Admhiistration.  Office  of  the  Chief 
Counsel  Attention:  Rules  Docket  [AGC- 
a04].  Docket  [2S7Z7].  800  Independence 
Avenue  SW..  Washington.  DC  20591. 

Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a jxl  and  5:00 
p.m. 

The  public  meeting  locations  are  as 
follows: 

Alta-Loma.  CA 

Date:  February  21. 1989 
TYme.'  7M)  p  jn. 

Location:  Alta-Loma  High  SdiooL 
8880  Baseline  Road.  Alta-Loma.  CA 

Us  Vegas.  NV 

Date:  February  22, 1980 

Time:  7:00  p  jn. 

Location:  Gold  Coast  Hotel  4000 

West  Flamingo  Road.  Las  Vegas. 

NV  I 

Reno.NV 
Date:  February  23. 1980 
rune:  7:00  pih. 


Location:  Airport  Plaza  Hotel  1961 
Terminal  Way,  Reno,  NV 

Salt  Lake  City,  UT 

Date:  February  24, 1988 

Time:  7i00  p.m. 

Location:  Utah  Air  National  Guard 

Theater,  765  North  2200  West  Salt 

Lake  City,  UT 

Fort  Worth.  TX 

Date:  February  27. 1969 
Time:  7K)0  p.m. 

Location:  Holiday  Inn  North.  2540 
Meacham  Boulevard  (135  at 
Meadiam  Boulevard),  Fort  Wordi. 
TX. 
FOR  RIRTHER  INFOiaiATION  CONTACT: 
For  advance  requests  to  be  heard  at  the 
meetings  and  for  questions  regarding  the 
logistics  of  the  meetings,  contact  Mr. 
John  Broderick  or  Mr.  Paul  Gallant 
Military  Operations  &anch  (ATO-140). 
Room  426.  Operations  Division.  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  D.C  20591;  telephone:  (202) 
267-9361  or  Lt  Col.  Charles.  R.  Linn. 
DOD/USAF.  HQ  USAF/XOORF. 
Washington.  D.C  2033(^5054;  telephone 
(202)  697-4399. 

SUPPLEMENTARY  mromiAnoN: 

Background 

The  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987.  Public 
Law  100-223.  directs  the  Departments  of 
Transportation  and  Defense  to  jointly 
conduct  a  special  use  airspace  (SUA) 
review  and  provide  a  report  of  this 
review  to  Congress.  Specifically: 

The  Secretary  (of  Transportation]  and  the 
Secretary  of  Defense,  in  consultation  with 
aviati(Hi  users,  shall  jointly  conduct  a 
national  review  of  thie  need  and  utilization  of 
special  use  airspace  with  a  view  to 
detennining  its  impact  on  civil  aviation 
operations  and  on  the  quality  of  die 
environment" 

Due  to  an  administrative  enm,  not  all 
of  the  individual  mailings  advertising 
previous  meetings  were  made  in  a 
timely  manner.  This  action,  therefore, 
schedules  additional  meetings  in  the 
affected  locations  and  extends  the 
period  for  public  comment  on  Docket 
No.  25727. 

Meeting  Procedures  ~ 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  jointly  by 
a  representative  of  the  Administrator  of 
die  FAA  in  behalf  of  the  Secretary  of 
Transportation  and  representatives  of 
the  Secretary  of  Defeniw.  Each 
participant  will  be  given  an  c^portunity 
to  make  a  presentation. 

(b)  The  meetings  will  be  open  to  all 
persons  on  a  q>ace-available  basis.  All 


efforts  will  be  made  to  provide  a 
meeting  site  with  sufficient  seating 
capacity  for  the  expected  participation. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  panel  will  be  asked 
to  sign  in  and  estimate  the  amount  of 
time  needed  for  such  presentation.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  eadi 
presenter.  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  all  speakers.  The 
meeting  will  not  be  adjourned  until 
everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel.  The 
meeting  may  be  adjourned  at  any  time  if 
all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Any  person  who  wishes  to  present 
a  position  paper  to  the  panel  pertinent  to 
the  topic  of  special  use  airspace  for 
consideration  with  public  pressentation 
may  do  so. 

(e)  Persons  wishing  to  hand  out 
pertinent  position  papers  to  the 
attendees  should  present  three  copies  to 
the  representatives  from  the  FAA  and 
DOD.  The  FAA  and  DOD 
representatives  will  retain  one  copy 
each,  with  the  third  being  placed  in  the 
meeting  files.  There  should  be  an  ' 
adequate  number  of  copies  of  each 
handout  available  for  all  attendees. 

(f)  The  meetings  will  not  be  formally 
recorded.  However,  informal  tape 
recordings  will  be  made  of  presentations 
to  ensure  that  each  respondent's 
comments  are  accurately  noted.  A 
summary  of  the  comments  at  each 
meeting  will  be  made  and  used  in  die 
final  report. 

Materials  relating  to  this  subject  for 
presentation  at  the  meetings  wiU  be 
accepted  at  the  individual  meetings. 
Every  reasonable  effort  will  be  made  to 
hear  every  request  fw  presentation 
consistent  widi  a  reasonable  dosing 
time  for  the  meeting.  Written  materials 
may  also  be  submitted  to  the  docket  up 
to  30  days  after  the  dose  of  the  last 
meeting. 


Agenda 

Opening  Ranarlu  and  Discussion  of 

Meeting  Procedures 
Public  Presmitations 
Closing  Comments. 

Issued  in  Washington.  DC  oo  lanoaiy  24, 
1989. 

poaapa  C  Foalaff, 

Acting  Director.  Air  Traffic  Operatiaim 
Service,  Federal  Aviation  AdministratiotL 
[FR  Doc  8»-2147  Filed  1-30-8B:  8:45  am| 
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DCPAfrmCNT  OP  EDUCATION 

14  CFR  Pwls  653  and  M2 

Paul  Oouglas  Taachw 
Proo^ain  and  Oi 
Loan  and  PLUS 


Avmua.  8W.  Washington.  DC  2002. 
ttlafihooa  2D2-732-'t242. 

rANYl 


ProQrani  and  Ouanaitaad  Studanl 


:  Department  of  Education. 
ACnON:  Notice  of  proposed  rulemsking. 


:  The  Secretary  proposes 
regulstions  governing  the  designstion  of 
teacher  shortsge  sress  under  the 
Guaranteed  Student  Loan.  Supplemental 
Loans  for  Students,  and  Psul  Douglas 
Teacher  Scholarship  programs 
suthorized  by  the  Higher  Education  Act 
of  loes  (HEA).  as  amended.  Public  Law 
100-297  has  renamed  the  Guaranteed 
Student  Loan  (CSL)  Program,  the 
Stafford  Loan  Program.  This  change  will 
be  reflected  in  a  later  document.  The 
Supplemental  Loans  for  Students  (SLS) 
progrsm  is  a  continuation  of  the 
predecessor  student  PLUS  progrsm. 
Accordingly,  the  provisions  of  the 
regulations  in  this  package  apply  to 
loans  made  under  the  Supplemental 
Loans  for  Students  (SLS)  program, 
except  where  Inconaiatent  with  the  Act 
The  proposed  regulations  would 
implement  certain  provisions  of  the 
Higher  Education  Amendments  of  1966 
that  permit  the  deferment  of  repayment 
or  a  reduction  in  the  teaching 
obligations  of  recipients  under  the 
affected  programs.  The  proposed 
regulations  would  slso  increase  the  time 
frame  during  which  a  guarantee  agency 
would,  in  general,  have  to  institute  a 
civil  suit  against  a  borrower  on  a 
defaulted  loan  under  the  CSL.  SLS. 
PLUS,  and  Consolidation  progreats  (the 
Pan  B  programs). 

OATi:  Comments  must  be  received  on  or 
before  April  3,  IMB. 
aooiiHaM.  Comments  should  ba 
addressed  to  Mr.  Saul  Moskowitz.  Chief. 
Guaranteed  Student  Loan  Branch. 
Division  of  Policy  and  Program 
Development  Department  of  Education. 
(Room  4310.  ROB-3).  400  Maryland 
Avenue.  8W,  Washington.  DC  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reductloo  Act 
section  of  this  Preamble. 


kTKM  OONTACTS 

Ms.  Patricia  Newcombe.  Policy  Section. 
Guaranteed  Student  Loan  Branch. 
Division  of  Policy  and  Program 
Development  Department  of  Education. 
(Room  43ia  ROB-S).  400  Maryland 


Taffatad  Taacfaar  I 

Raducttoo  In  TaaddBg  Obllfatka 

The  Secretary  proposes  to  amend  the 
regulations  for  the  Guaranteed  Student 
Loan  (CSL)  and  Supplemental  Loans  for 
Students  (SLS)  programs  to  implement 
the  new  targeted  teacher  deferment 
enacted  by  the  Higher  Education 
Amendments  of  1080.  Pub.  L  00  408 
(October  17. 1086).  See  sections 
427(s)(2)(CMvi).  428(b)(l)(M)(vi).  and 
428(b)(4)(A)  of  the  HEA.  as  amendad. 
Under  these  provisions,  a  borrower  ia 
allowed  s  deferment  in  repayment  of 
principal  owed  on  a  loan  under  the 
Guaranteed  Student  Loan  Program 
(CSLP)  or  Supplemental  I.oans  for 
Students  (SLS)  Program  for  up  to  three 
years  during  which  the  borrower  is 
engaged  as  s  fuU-time  teacher  in  a 
tescher  shortage  area  in  a  public  or 
nonprofit  private  elementary  or 
secondary  school.  The  loan  repayment 
deferment  is  available  only  to  new 
borrowers.  A  new  borrower  is  a 
borrower  who  has  no  outstanding 
balance  on  a  CSL.  PLUS.  SLS,  or 
ConsoUdstion  Program  loan  on  the  date 
he  or  she  signs  the  promissory  note  for  a 
loan  that  is  either  (1)  made  for  a  period 
of  enrollment  beginning  on  or  after  fuly 
1, 1967.  or  (2)  disbursed  on  or  after  July 
1. 1087.  The  statute  also  provides  for 
redaction  in  the  teaching  obligatiaa  of  a 
scholar  under  the  Paul  Douglas  Taacher 
Scfaolarskip  Program  for  full-time 
teaching  in  a  shortage  area.  See  secdon 
6S3(b)(4)(A)  of  the  HEA.  as  amended 
Hie  proposad  regulations  would 
establish  criteria  and  procedures 
goveming  the  designation  of  teacher 
shorlags  araas  far  purposes  of  tha  CSL. 
SLS.  and  Paul  Douglas  Teacher 
Scholarship  Program.  The  proposad 
regulations  would  also  establish 
procedures  for  a  Douglas  scholar  to 
follow  to  qualify  for  a  reduction  In  tha 
scholar's  teaching  obligation  for  fall- 
time  teaching  service  in  a  teacher 
shortage  area. 

These  proposed  regulations  woold 
slso  establish  procedures  and  define  the 
guidelines  to  he  used  by  States  la 
Identifying  sreas  they  wish  the 
Secretary  to  designate  as  teacher 
shortage  areas,  and  would  specify  tha 
aitaria  that  tha  Secretary  would  aaa  lo 
designate  teacher  shortage  areas. 

This  statute  defines  the  term  "sbortaga 
areas'*  to  mean  (1)  geographic  araaa  of 
tha  State  in  which  there  is  a  shortafB  af 
alamentary  and  aecoodary  school 


taachers.  and  (2)  areas  of  shortage  of 
daaientary  and  secondary  school 
taachers  in  speciflc  grade  levels  and  in 
■pacific  academic,  instructional,  subject 
Butter,  and  discipline  classifications. 
Tha  term  teacher  ''shortage,"  as  used  in 
thaae  proposed  regulations,  means  an 
Inadequate  supply  of  teachers. 

Since  "teacher  shortage  area"  is  not 
definad  with  precision  in  the  statute,  the 
Secretary  has  reviewed  the  methods 
that  other  entities,  including  the  State  of 
California,  have  used  to  assess  the 
adaquacy  of  their  supply  of  teachers  and 
identify  teacher  shortage  areas.  Based 
on  this  review,  the  Secretary  has  found 
that  these  methods  have  resulted  in  the 
designation  of  an  average  of  fhre  percent 
of  the  total  PTE  teaching  positions  in  a 
State  as  being  in  shortage  areas  in  that 
State.  Therefore,  for  purposes  of  this 
regalation.  the  Secretary  has  elected  to 
aaa  five  percent  of  the  total  full-time 
aquivalency  (FTE)  teaching  positions  in 
a  State  as  the  maximum  percentage  that 
a  State  could  automatically  designate  as 
being  in  shortage  areas.  In  identifying 
shortage  areas,  the  State  must  develop 
and  apply  obfective  written  standards. 

Requests  by  a  State  for  approval  by 
the  Secretary  of  designation  of  a  larger 
percentage  of  positions  as  being  in 
shortage  areas  would  require 
submission  by  the  State  of  supporting 
docimientation  showing  the  methods 
used  for  identifying  shortage  areas  and 
showing  that  the  designation  of  more 
than  the  five  percent  maximum  is 
necessary  due  to  unique  circumstances 
in  the  State.  The  Secretary  particularly 
invites  comments  regarding  this  aspect 
of  the  proposed  regulations. 

In  identifying  teacher  shortage  areas 
to  propose  for  designation,  the  Chief 
State  School  Officer  sH|ll  employ  data 
that  includes:  (a)  Teaching  positions  that 
ara  unfilled,  (b)  teaching  positions  that 
are  filled  by  irregularly  certified 
taachers.  and  (c)  teaching  positions  that 
ara  filled  by  certified  teachers  not 
pr^ared  for  the  subjects  they  are 
laocfaing. 

Under  the  proposal  a  State  mi^t  for 
example,  propose  to  designate  (1) 
several  counties  in  which  there  is  a 
general  shortage  of  teachere.  and  (2)  a 
given  field  of  study,  such  as  high  school 
physics,  in  which  there  is  a  statewide 
shortage  of  teachen.  The  State  woidd 
dian  determine  the  percentage  that  the 
totel  unfilled  FTE  positions  in  the 
proposed  areas  (adjusted  to  count 
poaitions  appearing  in  both  types  of 
_  r  araas  only  once)  constitute  of 

I  total  PIE  teacUng  pMitions  in  the 
I  the  foUowiisg  formula: 
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Number  of  unfilled*  Nnaiber  of  unfilled*  FTE  teaching 

FTC  teaching  positions      -f  positioas  in  qiedfic  sidifect  ueas 

ia  tlw  designateiii  ooantias         ovtslde  ttis  designated  counties 


Total  number  of  FTE  (filled  snd  unfilled)  teadiing  positions  in 
die  State 


>X% 


•Unfilled  FTE  t—riili^  poaitknt  indodK  (a)  Teadiing  poaitioii*  that  an 
Milled,  (b)  laadiiag  poaiUaw  that  at*  fiUad  by  bngolariy  ceitified  teadwri.  and 
(c)  laatuas  poaitiaiM  fliat  m  fiUad  bjr  ovtffiad  taachan  taidiins  in  acadenic 
SMbiact  araaa  oUmt  liMa  the  acadawic  aabiael  aiMS  in  wUch  &f  hava  beae 


If  the  resulting  percentage  equals  five 
percent  or  less,  the  Secretary  would 
deaignata  die  State's  pwyosed  shortage 
areas.  If  the  state  wiuiea  to  propose 
designated  shortage  areas  in  which  the 
total  number  of  imfilled  FTE  teaching 
positions  exceeded  five  percent  of  the 
total  number  of  FTE  teaching  positions 
in  the  State,  the  State  would  bs  reqidred 
to  submit  documentation  to  the 
Secretary  to  support  its  proposal  The 
Secretary,  after  reviewing  the  materials 
provided  by  die  State,  would  make  a 
determination  on  the  State's 
recommendation  of  shortage  areas  to  be 
designated  for  that-State. 

Eadi  State  would  submit  a  list  of 
recommended  shortage  areas  to  be 
designated  by  the  Secretary,  the  list 
would  be  due  by  January  1  of  eadi  year 
and  would  be  baaed  on  data  for  the 
current  achool  year.  The  Secretary's 
designation  of  shortage  areas  from  die 
list  would  be  an>licable  to  the  following 
school  year.  Hw  purpose  of  die  January 
1  deadline  would  be  to  allow  review  and 
approval  of  shortage  area  designations 
eariy  in  the  school  year,  so  that  die 
information  regarding  die  final 
designations  would  be  made  available 
in  a  timely  manner  to  teachen  wisUng 
to  sign  teaching  contracts  for  the 
following  school  year.  Each  State  would 
be  responsible  for  notifying  the  schools 
affected  by  the  Secretary's  designation 
of  shortage  areas  for  the  year,  Ae  State 
agency  administering  the  Douglas 
Scholarship  Program,  and  die 
appropriate  guarantee  agency  of  the 
State. 

For  a  borrower  to  obtain  a  deferment 
or  for  a  scholar  to  obtain  a  reduction  in 
the  teaching  obligation,  for  teaching  in  a 
designated  shortage  area,  the  borrower 
or  sdiolar  would  be  required  to  obtain  a 
certification  from  the  chief 
administrative  officer  of  the  school 
district  indicating  that  the  borrower  is  a 
full-time  teacher.  A  borrower,  or  scholar 
teaching  outside  of  the  State  in  which  he 
or  she  received  a  Douglas  Scholarship, 
would  also  be  required  to  obtain  a 
certification  from  the  Chief  State  School 
Officer  that  the  position  held  by  the 
teacher  is  within  an  area  designated  by 
the  Secretary  as  a  shortage  area.  For 
Douglas  scholan  to  reduce  their 


teaching  obligations  fai  die  States  in 
which  mey  wera  awarded  their 
scholarsh^  the  State  agency 
administering  die  Paul  Doo^as 
Scholarship  Program  in  dioae  States  wiU 
need  to  verify  that  die  position  held  by 
the  scholar  is  within  a  designated 
teacher  shortage  area.  The  cerdficatton 
would  cover  one  year,  widi  a  new 
certification  required  for  each 
subsequent  year  of  service  for  wdiich 
deferment  or  a  reducttmi  in  »«>«rfitnfl 
obligation  is  requested  Hie  certificati(m 
may  be  renewed,  even  if  the  area  is 
undesignated  after  the  firat  year,  if  the 
borrower  continues  to  be  employed 
during  sobseqtient  yean  in  tibe  same 
teacher  shortage  area  that  originally 
qualified  him/her  for  the  defennent  np 
tar  the  maximum  number  of  yean 
allowed  for  die  deferment  or  reduction. 
Therefore,  a  Dou^as  scholar  may  renew 
this  oertificati<m  for  an  additional  three 
yean  or  a  GSL/SLS  borrower  may 
renew  this  certification  for  an  additional 
two  yean  if  he/she  continues  to  teach  in 
the  same  teacher  shortage  area  that 
originally  qualified  him/her  for  the 
deferment  or  reduction  in  teaching 
obligation. 

The  Secretary  wishes  to  emphasize 
that  the  deferment  and  the  reduction  in 
the  teadung  obligation  is  available  only 
for  service  in  a  designated  teadier 
shortage  area.  Service  in  a  low-inamie 
area  not  designated  as  a  teacher 
shortage  area  does  not  satisfy  diis 
reqiurement  Further,  the  reduction  in 
the  teaching  obligatimi  imder  the 
Douglas  Scholanhip  Program  is  for 
service  in  elementary  and  secondary 
schools  only.  It  does  not  include  service 
in  a  preschool  unless,  by  State  law,  the 
State's  elementary  education  program 
includes  preschool  education. 

Guarantee  Agency  Colleclion  Efforts 

The  revised  CSL  regulations 
published  in  final  form  on  November  10. 
1966,  established  rules  for  guarantee 
agencies  to  follow  in  their  efforts  to 
collect  on  defaulted  loans  they  hold 
under  die  CSL  and  PLUS  Pro-ams.  See 
34  CFR  662.410(bH4)  (51 FR  40810- 
40011).  A  number  <rf  guarantee  agencies 
have  since  expressed  concern  that  die 
225-day  period  after  payment  of  a 


default  daim  during  which  an  agency 
must  institute  a  dvil  suit  against  a 
borrower  on  a  de&ulted  loan  does  not 
allow  an  agency  suffident  time  to 
pursue  aU  avenues  of  collection, 
induding  ofbet  against  Federal  tax 
refiind.  m  to  assess  adequately  die  cost 
effidency  of  filing  suit  before  filing  sudi 
a  suit  Therefore,  the  Secretary  proposes 
to  amend  the  current  regulation  to 
extend  to  545  days  the  period  within 
ndiich  a  guarantee  agency  must  institute 
a  dvil  suit  against  a  borrower.  In  die 
case  of  a  loan  assigned  to  the  Secretary 
bef(»e  the  545th  day,  that  is  returned  to 
die  giuuantee  agency  after  die  365th 
day,  the  guarantee  agency  would  have 
180  days  bom  die  day  it  receives  die 
loan  bade  bom  the  Secretary  to  file  suit 
This  change  is  intended  to  give  eadi 
guarantee  agency  sufficient  time  to 
evaluate  die  feasibiUfy  (rf  suit  to  use 
private  collection  finiu.  and  to  use  die 
Department's  tax  refund  o%et  program 
before  commencing  suit  on  a  loan. 

Executive  Order  12201 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  classified  as  non-major 
because  they  do  not  meet  die  criteria  for 
major  regulations  established  in  die 
order. 

Regulatory  Flexibility  Act  Certificatton 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities. 

Many  provisions  of  die  regulations 
repeat  statutory  requirements.  Certain 
reporting,  recordkeeping,  and 
compliance  requirements  are  imposed 
on  guarantee  agendes,  lenders,  and 
schools  by  the  regulations.  These 
regulations,  however,  are  modeled  on 
existing  regulations  for  the  GSL  and 
PLUS  Pro^nms  and  will  not  have  a 
significant  economic  impad  on  these 
institutions. 

Paperwrofk  Redaction  Act 

Sections  682.210  and  653.40  contain 
information  collection  requirements.  As 
required  by  of  the  Paperwork  Reduction 
Ad  of  1080.  the  Depairtment  of 
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Education  wlU  tttbinit  ■  copy  of  thaaa 
propoMd  ratulatioas  to  th*  OSIo*  of 
Manaymmt  and  Budget  (OMB)  for  its 
rtvicw.  (44  U.S.C  SS04(h)). 

Organizationt  and  individuala 
desiring  to  submit  conunents  mi  the 
infonnatlon  collection  requiremants 
should  direct  them  to  the  Office  of 
Informatloa  and  Regulatory  Affairs, 
OMB.  Room  3002.  New  Executive  Office 
Building.  Washington.  DC  20609: 
Attention:  James  D.  Houser. 

InvttaliM  !•  CaniMat 

Interested  persona  are  invited  to 
submit  comments  and  reoomraendatlona 
regarding  these  propoeed  regulations. 

All  comments  submitted  in  reeponse 
to  these  propoeed  regulations  wlU  be 
available  for  public  inapectlon.  during 
and  after  the  comment  period,  la  ROB-S. 
Room  43ia  7th  and  0  Streets.  SW, 
Waahlngton.  EX:.  between  die  hours  of 
8:30  ajn.  and  4  A)  pA..  Monday  through 
Friday  of  eech  week  except  Federal 
holidays. 

To  assist  the  Defwrtment  In  complying 
with  the  specific  requirements  of 
Executive  Order  12201  and  the 
Paperwork  Reduction  Act  of  1880  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  auy  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
regulations. 


•88  a^  PM  «8t  «r  TMe  84  of  the  Oode 


I  of  Educatfanal  { 

Hie  Secretary  particularly  requests 
comments  on  whether  the  regolatlons  In 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  bon  any 
other  agency  or  authority  of  the  Unltad 
States. 

UatofSubiecta 

94CFRFart6B3 

Educabon.  grant  programs.  Education, 
■tate-administered.  Education,  student 


,  Vocational 


34CFRParteu 

Adndalatratlve  practioe  and 
procedure,  colleges  and  unlversitiee. 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requireaMnta,  Student  aid.  Vo 
education. 

Dated:  January  2S.  II 

Laavo  F.  Cavaaoa, 
Sacniary  of  Education. 

(Calalot  of  rsdsral  Donsstie 
NMBbar  a&on.  Gee 

I  PLUS  n<ar««  M.17K,  Peal 
) 


Mirr  tn-MUL  DOUQLM  TCACNDI 


1.  Hm  nlkorl^r  cttatioa  for  Fnt  888 
itoraadasloDowe: 


:  30  VA.C.  llll-llllh. 
otliarwiaa  ootad. 

2.  Section  663.40  is  amended  by 
raviaing  paragraph  (b)  to  reed  as 
follows: 


I 


0>)(i}*n»i 

yearsfori 

assistaaoa  la  redaosd  by  oa»-katf  in  the 

caae  of  indhridoala  who  taedi  on  a  hH- 

tlme  beala  in  a  teacher  shortage  aree 

that  la  rtiilpiHad  by  the  Sooratafy  as 

provided  by  84  CPR  88U10  0X2) 

throu^UK4)- 

(2)Tb  qwlify  lor  a  radMtfon  in  *e 
teaching  obligation,  a  i 
In  the  State  from  whkh  he  or  she 


dJPMvldalotlMl 
statemeirt  by  tko  cUaf  I 
officer  of  tbe  pobUc  or  nonprofit  prtveta 
■JMWtaf/or  eeoondaiy  achaoi  fai 
which  tbe  acbolar  la  tawddi«  oertifyii« 
that  the  scholar  la  employed  aa  a  fea- 


(M)l 
area  daelgnaled  oy  the  I 
provided  l>y  34  CFR  88L210(J)  (2) 
through  (4).  m  deteminad  bf  te  Stale 
agenqf. 

(3)  to  qoalify  for  a  radnctton  ta  die 
teadriag  obUfation.  a  acholar  taecfaii^ 
in  a  Stata  odier  dian  die  State  f^om 
which  he  or  she  received  scholarship 
I  provlda  to  the  State 


Douglas  Ti 


agency— 

(1)  A  atataaMnt  by  die  chief 
administfadve  ofHosr  of  the  pnbiic  or 
nonprofit  private  elementary  or 
secondary  achool  in  which  tiia  scholar  ie 
teachii^  csrtifyii^  diet  dM  scholar  la 
employed  aa  a  faiD-tlaa  teacher  and 

(U)  A  statement  by  dM  Chtef  State 
School  OCBcer  for  die  State  ta  which  the 
scholar  is  teaching,  oertl^rlng  diet  die 
aree  in  which  the  scholar  is  teadiing  is  a 
teacher  shortage  area  designated  by  the 
Secretary  aa  provided  by  34  C7R 
mtZUHn  (2)  dutMHh  (4). 

(4)  If  a  acholar  wao  reoelvee  a 
reduction  In  hia  or  her  teadiing 
obligation  oontinuea  daring  subsequent 
school  years  to  be  eaqiloyed  In  the  same 
teacher  ahortafa  area  that  origtaaUy 
qualified  htes  or  her  for  die  reduction  In 
teaching  ob^don.  the  scholar  OMy 
continue  to  rooaiwa  tbe  redadioa  In 


teaching  obligation  for  thoae  subsequent 
yeara  even  If  nis  or  her  posldon  does  not 
odiarwiaa  fall  within  an  aree  designated 
by  Iha  Secretary  as  a  teacher  shortage 
area  In  those  subsequent  years.  To 
continue  to  receive  the  reduction  in 
tenriilng  obligation  for  a  subsequent 
ysaz,  the  sch^ar  shall  provide  the  Stele 
agency  with  a  stetement  by  the  chief 
adnrfidstradva  officer  of  the  public  or 
nonprofit  private  elementary  or 
sooondary  school  in  which  the  scholar  is 
teacfai^  certifyiiw  dwt  die  acholar 
coodnuaa  to  be  anployad  as  a  bill-tima 
taacfaar  lo  tbe  same  taacher  ahortags 
area  for  tdiich  the  reduction  la  teaching 
obliystion  was  approved  for  die 
previoas  year. 


PAirr  883— QUAfUNTEEO  STUDENT 
UMN  AND  PLM  mOQRAMi 

3.  Hie  authority  citation  for  Part 
continues  to  read  as  follows: 


:  30  use  ten  Ie  um-i. 
otfaenviM  noted. 

4.  Sacdon  88X110  la  aatanded  by 
removing  tbe  word  "er^  following  the 
semlooloB  at  the  and  of  paragra|»  (bNB). 
IMMW  lug  the  period  at  die  end  of 
parapaph  (bKlO)  and  eddfaig  ":  or^  In  Ite 
place,  aiMl  addlag  aew  parai^npha 
(bXll)  and  (J)  to  read  aa  fbUowa: 

I88S.810 


(11)  Up  to  three  years  of  t 
fuU-tlme  teacher  in  a  public  or  nonprofit 
private  eleaantary  or  aaooodaiy  achool 
in  a  teacher  shortage  area  daeiyiatad  by 
die  Secretary  aadar  parapaph  (i)  of  diia 


0)  Targeted  teacher  deferment  (IXU 
To  qualify  for  a  targeted  teacher 
deferment  under  paragraph  (b)(ll)  of 
this  section,  the  borrower  shaU  provide 
to  the  lender — 

(A)  A  statement  by  the  chief 
admfaiistrative  officer  of  the  private 
school  or  public  school  district  diat 
employs  the  borrower  certifying  that  the 
borrower  is  employed  es  a  fall-time 
teacher  in  e  public  or  nonprofit  private 
elementary  or  secondary  achool;  and 

(B)  A  statement  by  the  Chief  State 
Sdiool  Officer  for  the  State  in  which  the 
bonowei  is  employed,  certifying  that  the 
poaition  being  held  by  the  borrower  ialls 
widiin  a  teacaer  shortage  area 
designated  by  the  Secretary.  This 
certlflcatlon  statement  would  cover  a 
maximimi  of  one  sdiool  year,  with  a 
new  oertifioatlon  being  required  for  each 
subsequent  school  year  of  service  for 
which  a  defsnaent  Is  requested. 
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(U)  If  a  borrower  v^o  received  this 
deferment  in  one  school  year  continues 
during  subsequent  school  years  to  be 
employed  in  the  same  teadier  shortage 
area  that  originally  qualified  him  or  her 
for  diis  deferment,  the  borrower  may 
continue  to  receive  the  deferment  for 
those  subsequent  years,  iqi  to  die  three 
year  maximum  deferment  period,  even  If 
his  or  her  position  does  not  otherwise 
fall  within  an  area  designated  by  the 
Secretary  as  a  teacher  shortage  area  in 
those  subsequent  years.  To  continue  to 
receive  the  deferment  in  a  subsequent 
year  under  this  paragraph,  the  borrower 
shall  provide  the  lender  with  a 
statement  by  the  diief  administrative 
officer  of  the  private  school  or  school 
district  that  employs  the  borrower 
certifying  that  the  borrower  continues  to 
be  employed  as  a  full-time  teachw  in  die 
same  teacher  shortage  area  as  that  for 
wdiich  the  deferment  was  received  for 
the  previous  year. 

(2)  For  purpoaes  of  this  section,  a 
teadier  shortage  area  is — 

(i)(A)  A  geographic  region  of  the  State 
in  wfaldi  there  is  a  shortage  of 
elementary  or  secondary  school 
teacher*;  or 

(B)  A  specific  grade  level  academic. 
Instructional  subject  matter,  or 
disdpline  classification  in  which  there  is 
a  statewide  shortage  of  elementary  or 
secondary  sdiool  teachers;  and 

(ii)  Designated  by  the  Secretary  under 
paragraph  (j)(3)  of  this  section. 

(3)(i)  In  order  for  the  Secretary  to 
desi^iate  one  or  more  teacher  shortage 
areas  in  a  State  for  a  sdiool  year,  the 
Chief  State  School  Officer  shall  by 
January  1  of  the  calendar  year  in  which 
die  school  year  begins,  and  in 
accordance  with  objective  written 
standards,  propose  teacher  shortage 
areas  to  the  Secretary  for  designation. 
With  respect  to  private,  nonprofit 
schools  induded  in  the 
recommendation,  the  Chief  State  School 
Officer  shaU  consult  with  appropriate 
offidals  of  the  private,  nonprofit  schools 
In  the  State  prior  to  submitting  the 
recommendation. 

(ii)  In  identifying  teacher  shortage 
areas  to  propose  for  designation  under 
paragraph  U)(3)(i)  of  this  section,  the 
Chief  State  School  Officer  shall  consider 
data  fixim  the  school  year  in  which  the 
recommendation  is  to  be  made  with 


reaped  to— 


(A)  Teaching  positions  that  are 
unfilled: 

(B)  Teadiing  positions  that  are  filled 
by  teachers  anho  are  certified  by 
Irregular,  provisional  tenqiorary,  or 
emergency  certification;  and 

(C)  Teaching  positions  that  are  filled 
by  teachers  who  are  certified,  but  viho 
are  teaching  In  academic  subjed  areas 
other  than  dieir  area  of  preparation. 

(ill)  If  die  total  number  of  

unduplicated  fiill-time  equivalent  (FIE) 
elementary  and  secondary  teaching 
positions  identified  under  paragraph 
(j)(3)(U)  of  diis  section  in  die  shortage 
areas  proposed  by  the  State  for 
designation  does  not  exceed  five  percent 
of  the  total  number  of  FTB  elementary 
and  secondary  teaching  positions  in  die 
State,  the  Seaetary  designates  those 
areas  as  teacher  shortage  areas. 

(iv)  If  the  total  numbCT  of 
unduplicated  FTE  teaching  positions  in 
the  shortage  areas  proposed  by  the  State 
for  designation  exceeds  five  percent  of 
the  total  number  of  dementary  and 
secondary  FTE  teadiing  positions  in  die 
State,  die  Chief  State  School  Officer 
shall  submit,  with  the  list  of  proposed 
areas,  supporting  documentation 
showing  the  methods  used  for 
Identifying  shortage  areas,  and  an 
ejqilanation  of  the  reasons  Mdiy  the 
Secretary  should  nevertheless  designate 
all  of  the  proposed  areas  as  teacher 
shortage  areas.  Hie  explanation  must 
Indude  a  ranking  of  the  proposed 
shortage  areas  according  to  priority,  to 
assist  the  Secretary  in  determining 
which  areas  should  be  designated.  The 
Secretary,  after  considering  the 
explanation,  determines  which  shortage 
areas  to  designate  as  teacher  shortage 
areas. 

(4)  For  purposes  of  paragraph  (j)  of 
this  section — 

(i)  Hie  definition  of  the  term  "school" 
in  i  682.200  does  not  apply; 

(ii)  "Elementary  school"  means  a  day 
or  residential  school  that  provides 
elementary  education,  as  determined 
under  State  law; 

(iii)  "Secondary  school"  means  a  day 
or  residential  school  that  provides 
secondary  education,  as  determined 
under  State  law.  In  the  absence  of 
applicable  State  law,  the  Secretary  may 
determine,  with  respect  to  that  State, 
whether  the  term  "secondary  school" 
indudes  education  beyond  the  twelfth 
grade: 


(iv)  'Teadier"  means  a  professional 
who  provides  direct  and  personal 
services  to  studente  tat  their  educational 
development  throu^  classroom 
teaching; 

(v)  "Chief  State  School  Officer" 
means  the  highest  ranking  education 
official  for  elementary  and  secondary 
education  for  the  State;  and 

(vi)  "School  year"  means  the  period 
from  July  1  of  a  calendar  year  through 
June  30  of  the  following  calendar  year. 

(vii)  Teacher  shortage  area"  means 
an  area  of  specific  grade,  subject  matter 
or  disdpline  classification,  or  a 
geographic  area  in  whidi  the  Secretary 
determines  that  there  is  an  inadequate 
supply  of  elementary  or  secondary 
school  teachers. 

5.  Section  682.410  is  amended  by 
revising  paragraph  (b)(4)(vii)  to  read  as 
follows: 


1682.410 


o>)  •  *  • 

(4)  •  •  • 

(vii)  One  hundred  ei^fy-one-545 
days: 

(A)  Except  as  provided  in  paragraphs 
(b)(4)(vU)  (B)  and  (Q  of  diis  section, 
during  dds  period,  but  not  soon«-  than 
30  days  after  sending  the  notice 
described  in  paragraph  (b)(4)(vi)  of  diis 
section,  the  agency  diall  institute  a  dvil 
suit  against  the  borrower  for  repayment 
of  the  loan. 

(B)  Except  as  provided  in  paragraph 
(b)(4)(vii)(C)  of  this  section,  in  the  case 
of  a  loan  which  was  assigned  to  the 
Secretary  prior  to  the  545th  day  and 
returned  to  the  agency  less  than  180 
days  prior  to  that  545th  day,  the  agency 
has  180  days  from  the  date  it  receives 
die  returned  loan  to  institute  die  dvil 
si^t. 

(C)  The  agency  need  not  file  suit  if  the 
agency  determines  and  docimiente  in  the 
borrower's  file  that — 

(1)  The  cost  of  litigation  would  exceed 
the  likely  recover  if  litigation  were 
commenced;  or 

(2)  The  borrower  does  not  have  the 
means  to  satisfy  a  judgment  on  the  debt 
or  a  substantial  pdrtion  thereof. 

•        •        •        •        • 
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